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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  penon  who  um«  the  Federal  Regieter  and  Code  of 
Federal  Regulations. 


WHO:       The  OfRce  of  the  Federal  Register. 
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1.  The  regulatory  process,  with  a  focus  on  the  Federal 

Regiiter  (yitera  and  tl>e  public's  role  in  the 

development  of  regulations. 
X  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 
9.  The  ImporUnt  elements  of  typical  Federal  Register 

documents. 
4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  «vith  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  wlU  be  no  discussion  of 
specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


LOS  ANGELES,  CA 

March  4,  at  9:00  a.m. 
Federal  Building, 
300  N.  Los  Angeles  St 
Conference  Room  8544 
Los  Angeles,  CA 
1-800-728-4995 


SAN  DIEGO.  CA 

WHEN:  March  5,  at  9iJ0  a.m. 

WHERE:  -    Federal  Building. 

880  Front  St 
Conference  Room  45-13 
San  Diego,  CA 

RESERVATIONS:  1-800-728-4995 
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the  Code  of  Federal  Regulations,  which  is 
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U.S.C.  1510.  V 
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GENERAL  ACCOUNTING  OFFICE 
4  CFR  Part  21 

BM  Protest  Ragulation* 

agency:  General  Accounting  Office. 
Acnow;  Final  rule. ^ 

SUMMARY:  These  rules  reflect  adoption 
of  and  amendments  to  the  General 
Accounting  Office's  proposed  regulation 
amendments  published  April  6, 1990  (55 
PR  12834]  and  respond  to  comments 
submitted.  The  General  Accounting 
Office's  Regulations  implement  sections 
3551-3556  of  title  31.  United  StateeTCode. 
These  rules  are  intended  to  improve' the 
effectiveness  of  the  bid  protest  process 
especially  in  the  areas  of  document 
production,  hearings  and  remedies. 
EFFECTIVE  DATE:  April  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Brosnan,  Assistant  General 
Counsel.  General  Accounting  Office,  by 
telephone  (202)  275-9714  or  write  to  the 
U.S.  General  Accounting  Office,  Office 
of  the  General  Counsel,  441  G  Street 
NW..  Washington.  DC  20548. 
SUPPLEMENTARY  INFORMATION:  On  April 
11, 1989,  the  General  Accoimting  Office 
(GAO)  published  an  advance  notice  of 
proposed  rulemaking  soliciting 
comments  on  how  its  bid  protest 
regulations  could  be  amended  to 
improve  the  effectiveness  of  the  protest 
process  (54  PR  14361.  April  11. 1989). 
That  Notice  specified  that  GAO  was 
particularly  interested  in  comments 
conceining  the  release  of  agency 
doctmients  during  a  protest  and 
regarding  formal  fact  finding  hearings. 
GAO  received  25  comments  in  response 
to  the  Notice.  After  carefully  c6nsidering 
the  comments  received  in  response  to 
the  Notice,  GAO  published  proposed 
regulation  amendments  along  with  an 
explanation  of  the  reasons  why  the 
amendments  were  proposed  on  April  6. 
1990  (55  PR  12874).  These  amendments 


were  the  subject  of  public  comment  In 
light  of  all  the  comments  received, 
several  changes  are  made. 

The  Comments 

GAO  received  comments  on  the 
proposed  regulation  amendments  from 
37  respondents.  The  following  is  a 
discussion  of  the  principal  issues  raised 
in  the  comments  and  GAO's  response  as 
well  as  some  additional  related 
clarifications  to  the  regulations. 
In  response  to  several  general 
comments  from  agencies  that  protests 
which  suffer  from  procedural 
deficiencies  should  be  dismissed  as 
soon  as  practicable  §  21.2.  which  sets 
for  the  timeliness  rules  for  filing  protests 
is  clarified  by  adding  a  new  %  21.2(b) 
stating  that  initial  protest  submissions 
must  show  that  the  protest  is  timely  or  it 
may  be  dismissed.  Under  this  rule, 
which  has  been  previously  set  forth  in 
Norfolk  Dredging  Company — Second 
Request  for  Recon.,  B-236259.3.  Dec.  7. 
1989. 8&-2  CPD 1 525.  protesters  will  not 
be  permitted  to  introduce  for  the  first 
time  on  reconsideration  the  information 
upon  which  the  timeliness  of  the  protest 
relies.  In  order  to  accommodate  the  new 
section  current  S  21.2(b)  is  redesignated 
S  21.2(c). 

Section  21.3(d)(1)  established  that 
GAO  may  issue  a  protective  order 
where  appropriate  to  limit  the  release  of 
privileged  information  and  information 
that  would  confer  a  competitive 
advantage  on  the  protester  or  interested 
parties.  Several  contracting  agencies 
suggested  that  requiring  the  disclosure 
of  privileged  information  pursuant  to  a 
protective  order  would  place  agency 
persoimel  at  risk  of  violating  the 
prohibition  in  the  Trade  Secrets  Act  18 
U.S.C.  1905  (1988).  against  the  disclosure 
of  trade  secrets  tmless  authorized  by 
law  and  would  impede  the  government's 
ability  to  obtain  such  information  from 
offerors  in  the  future. 

The  Competition  in  Contracting  Ant  of 
1984  (CICA)  requires  that  within  such 
deadlines  as  the  Comptroller  General 
prescribes,  federal  agencies  shall 
provide  to  an  interested  party  any 
document  relevant  to  a  protested 
procurement  action  that  would  not  give 
that  party  a  competitive  advantage  and 
that  the  party  is  otherwise  authorized  by 
law  to  receive.  31  U.S.C.  3553(f).  CICA 
also  provides  GAO  authority  to 
prescribe  such  procedures  as  may  be 
necessary  to  the  expeditious  decision  of 


protesU.  31  U.S.C  3555(a).  The  bid 
protest  process  operates  most  efficiently 
when  GAO  has  before  it  a  complete 
record  upon  which  to  base  its  decision. 
In  order  to  develop  such  a  record  the 
protester  to  die  extent  possible  should 
be  given  access  to  all  information 
considered  by  the  procuring  agency  in 
making  the  determination  which  forms 
the  basis  of  the  protest  The  availability 
of  this  information  provides  the 
protester  with  a  full  opportunity  to 
present  its  side  of  the  case  and  thus 
assures  that  GAO  will  have  before  it  a 
complete  record  of  the  protested 
procurement  as  developed  by  the 
interplay  between  the  protester  and  the 
agency.  GAO's  document  disclosure 
procedures,  including  the  issuance  of 
protective  orders,  issued  pursuant  to  31 
U.S.C.  3555(a)  and  3553(f).  are  intended 
to  meet  this  need  for  a  full  record. 
Modified  8  21.3(d)(1)  provides  that  any 
party  or  the  contracting  agency  may 
request  that  GAO  issue  a  protective 
order  limiting  the  release  of  particular 
documents  that  contain  information  that 
is  privileged  or  the  release  of  which 
wodd  result  in  a  competitive  advantage. 
Since  under  the  new  8  21.3(d)(3)  only 
individual  not  involved  in  competitive 
decisioimiaking  will  be  authorized 
access  to  such  documents,  the  release  of 
docxunents  imder  the  protective  order 
will  not  confer  a  competitive  advantage 
on  the  recipient  and  tfms  should  not 
deter  offerors  from  furnishing 
information  to  the  government 

A  number  of  commenters  have 
requested  guidance  concerning  the  type 
of  information  that  will  be  placed  under 
a  protective  order.  GAO  believes  that  in 
the  usual  case  the  information  to  be 
protected  will  consist  of  trade  secrets 
and  commercial  or  financial  information 
and  privileged  or  corifidential  data;  that 
is.  information  coming  within  the  scope 
of  exemption  (b)(4)  of  the  Freedom  of 
Information  Act  5  U.S.C^  552(b)(4) 
(1988).  Such  proprietary  information  will 
usually  be  found  in  the  proposals 
submitted  by  offerors  and  the  agency's 
evaluations  of  those  proposals. 

GAO  has  changed  8  21.3(d)(1)  to 
permit  any  party  to  a  protest  not  just 
the  contracting  agency  as  previously 
provided,  to  request  that  a  protective 
order  be  issued.  This  change  reflects  the 
fact  that  parties  may  have  interests 
distinct  from  Uie  agency's  in  limiting 
disclosure  of  certain  documents.  For 
example,  an  interested  party  generally 
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will  have  the  greatest  intereet  in 
assuring  only  limited  disclosure  «f 
proprietary  information  in  its  proposal. 
GAO  also  has  ssdeaded  £nbb  IS  to  ao 
days  the  period  allowed  by  S  21.3(d)(1) 
for  a  parly  or  the  contracting  agency  to 
request  llinl  •  pratadive'  osder  be 

iSSygd  His  It'^ttnsV^  is  '"  r«i«pnn«a  to 

the  concam  expressed  iqr  many 
agenciaa  tfcai  in  most  cases  the  15-day 
requirenent  wouU  not  allow  sufficient 
time  for  contractiag  officials  to  assemhle 
and  review  the  leooid  so  as  to 
detennina  whether  and  to  what  extent 
infotmadOD  may  tequln  psotection.  It  is 
GAD'S  view  that  a  request  ba  a 
protective  ocder  ouist  be  filed  as  aooa  as 
possible  before  the  report  dua  date«  and 
in  any  case  no  more  than  20  days  after 
the  protest  fifing  date,  to  permit 
finalizatfon  of  the  terms  ol  the 
prctective  order  ia  sufficient  time  so  that 
the  agency  can  furnish  the  relevant 
documents  with  the  copies  of  the  report 
provided  to  the  protester  and  interested 
parties.  Assuring  that  copies  of  the 
report  inchide  all  relevant  documents  to 
be  famished  to  a  party  wiB  facilitate  the 
timely  submission  of  comments  on  the 
report  and  adequate  preparatldn  for  any 
hearing. 

In  aifaHhm^  |  n  J(d)(l)  has  been 
revised  to  claitfy  that  copies  of  the 
request  for  a  protectnre  order  fned  witn 
GAO  saav  tw  ruiuisnea  siuultaaeuusly 
to  an  parties.  GAO  beneves  tBat 
empnasixiBg  tmb  necessity  rer  tne 
suhbMs neons  nmisniiig  of  copies  win 
facilitate  the  expednioes  consloeration 
or  reqeests  for  ciiaiiges  to  tne  proposes 
order  anl  its  flaallaitioR. 

The  provisioii  found  in  |  21.3(dKl) 
that  the  tarns  of  tke  protective  order 
shall  be  "detsmtoed^  by  coalerence. 
telephone  confsrsaes  or  other 
appropriate  oieaaa  prior  to  the  dee  dale 
for  Iha  ageacy  lepoci  has  beea  included 
in  new  1 21  J(d)(a).  Hie  new  section 
estabHshse  tiinsfi«nes  far  tequesting 
that  spedic  infocssetion  or  individaals 
be  incki^sd  in  or  cxdeded  from  the 
order,  pnwides  for  lespenses  to  snoS 
reipiesSs  hf  iip|irielnB  parties,  and  sow 
strtse  Ibat  the  teooa  oi  the  protective 
order  shall  he  "eetsbhshed*  prior  to  the 
due  data  far  the  report  This  now 
pcovisioo  waa  added  ta  set  fertk  an 
orderly  ptnceduie  faraetehiishim  the 
paxtiea  and  doc— ants  to  be  covved  by 
a  protective  ontar,  GAO  intaada  by 
8ubstit«ling"estahlisbed"  for 
"determined"  and  relocating  the 
sentence  to  1 21  Jic^2)  to  ( 
that  tbe  tsras  ol  the  aider  stnuld  be  set 
in  a  simle  precass  which  skonld  be 
completed  prior  to  the  due  date  for  the 
report 

Several  rnmmsntnrs  have  qusslioned 
whedMK  Uniting  access  to  protected 


materials  to  attorneys  who  are  not 
employees  of  the  protester  and  for  other 
appropriate  interested  parties  would 
unnecessarily  deprive  parties 
represented  by  in-house  counsel  of  the 
opportunity  to  fully  participate  in  and 
conlnbttta  to  the  protest  process.  GAO 
agrees  that  the  appropriate  crilsrion  far 
authorizing  access  to  pretectad 
materials  should  be  not  whether  counsel 
is  an  employee  or  an  independent 
contractor,  but.  as  sat  forth  in  tha  new 
t  21.3(dK^  wfaathet  appiicaato  far 
access  participate  in  coaspetitiva 
dedaionmakiag  in  fedacal  procuiemeiits; 
GAO  expects  that  autborixiog  access  to 
privileged  information  pursuant  to  a 
protective  order  for  attorneys  not 
involved  in  competitive  decisionmaking, 
whether  in-house  oc  outside  ceunseU  or 
in  appropriate  cases,  independent 
experts  or  consultants,  should  avoid 
confening  a  con^Mtitive  advantage  on 
the  recipient  of  such,  information,  la  this 
regard,  new  {  21.3Cd)C3)  lequiias  not 
only  that  any  incfividual  seeking  access 
submit  an  appfication  cectli^ing  that 
they  are  not  bwolved  in  competitive 
decisionmaking,  but  also  that  they 
furnish  a  detailed  written  statement 
supporting  the  certification. 

New  9  2t.3(d)t4)  has  been  added  to 
provide  a  means  by  which  additional 
documents,  the  existence  or  relevance  of 
which  first  become  evident  after  a 
protective  order  has  been  issued,  may 
be  included  under  the  protective  order, 
or  additional  individuals  not  abeady 
covered  may  be  included. 

A  number  or  commenters  expressed 
concent  that  the  protective  orders 
svaHaMe  under  1 21.3(d)  wiB  be 
violated. 

Althou^  GAG  at  one  time  expressed 
ceneem  about  enforcement  of  such 
orders  (52  FR  4a44S.  m*4B,  Dec.  & 
1987),  sufficieiit  sanctioas  to  deter 
violations  of  protective  orders  are 
available.  Conseciuently,  GAO  has 
added  new  i  ai.3(dK5).  which  provides 
that  GAO  may  refer  possible  violations 
of  a  protective  order's  terms  to  the 
appropriate  bar  association  or  other 
dtodpttnary  bodies.  Also,  the  violation 
of  a  protsctive  order  nay  result  in 
restriction  of  practice  U^bre  the  GAO 
Further,  new  1 21.3(dX9  provides  that  a 
party  whoae  protected  biformation  is 
improperly  disclosed  shsU  be  entitled  to 
all  remedies  under  bw  or  equity. 
including  breach  of  cantrect. 

Proposed  1 21.a(dM2)  has  been 
renuaabered  as  1 21  J(dKe).  It  has  been 
clarified  to  indicste  AaA  the  sgency  may 
wMibold  relevant  decwnants  from  e 
party  only  wh«e  a  protective  order  has 
not  been  issued.  If  dw  sgency  or  other 
party  fails  to  rcqoest  e  protective  order, 
and  an  order  ie  not  isened.  then  the 


_„^ J  maot  incMe  al  rrievani 

documents  fai  the  copies  of  the  report 
provided  to  GAO.  The  agency  must 
include  in  the  report  a  list  of  all  the 
documents  not  provided  to  the  protester 
and  interested  parties  and  the  reasons 
f or  wiAfakeldiag  tfaess. 

Some  centMeMng  sgcnciss  have 
conqilatoed  that  die  doceasem 
pnxhictiei*  procedures  in  1 21.a(d)  ere 
nnfair  becaose  they  do  not  provi^  for 
agency  access  to  protester  documents. 
GAO  has  no  evidence  of  specific 
problesu  with  abtaiaiBg  rdewant 
protester  docaaento  [fii  FR  4A4Mw  Dee. 
8, 19V).  Where  GAO  has  coadnded  thet 
specific  protester  documents  not  already 
in  the  pessession  of  the  sgsncy  are 
relevant  and  should  be  included  in  the 
administrative  recoro.  sucn  tratumtnts 
have  been  furnished  by  protesters  at 
GAO's  request.  Commenters  have  not 
established  the  necessity  for  a  more 
formal  procedure  and  GAO  wiD  not  at 
this  tiaas  implanMnt  one. 

Section  21.3(f)  is  amended  to  ndd  that 
where  there  is  a  subsequent  request  for 
docanents,  the  existenee  or  relevance  of 
which  first  becomes  evident  from  the 
agency  report  a  request  by  any  party  or 
the  sgency  that  releese  of  any  additional 
documents  be  coveted  by  s  protective 
order  shaR  be  made  in  accordance  with 
the  I  21.3(dX4)  procedures  for  the 
addition  of  documents  to  an  existing 
protective  order. 

Section  21.3(g)  whidi  concerns  the 
release  of  disputed  documents  by  C?AO 
is  amended  to  make  dear  that  GAO 
may  determine  that  my  releese  of 
docuaients  withheld  from  the  protester 
or  other  ii^nested  potties  should  be 
pursuant  to  a  protective  order  under 
9  aj(d)(2). 

Several  conuaenters  have  generally 
questioned  |  21.5,  which  provides  for 
hearings  in  appropriate  cases  to  devehip 
the  bid  protset  record  duough  oral 
argoiBBOt  and/or  oral  testimony.  These 
comaienters  assert  that  this  may  inject 
unnecessary  formabty  into  tlte  GAO  bid 
protest  process,  while  others  have 
supported  the  hearing  procedures  aft 
adi^ng  a  ascessary  slsnsnt  ef  due 
process  and  have  suggeeted  additional 
procedures.  GAO  behaves  diat  the  new 
hearing  procedures  strike  a  balance  of 
keeping  the  bid  protest  process  es 
uncomplicated  end  informal  as  possible, 
while  givng  ^  oi  tte  parties  in 
appropriate  casee  an  opportunity  to 
oraUy  present  tlieir  cases  and  hear  the 
positLCNis  ol  and  direct  questions  on  the 
protest  issuaa  to.  represeatetives  of 
other  parties.  GAO  tUoka  dwt  this  wiU 
make  the  heariags  nore  <;.3eful  dian  the 
current  infomial  and  isct-fiading 
conferences,  pertiealarly  since  the 
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hearings  will  be  part  of  the  protest 
record.  Also.  S  21.5  permits  various 
degrees  of  procedural  formality  to 
provide  as  quick,  su^)Ie  and 
inexpensive  a  forum  as  the  particular 
case  permits. 

Several  commenters  took  issue  with 
8  21.5(a),  which  gives  GAO  die 
discretion  to  dedde  whether  to  hold 
hearings.  They  an  ooneemed  diat  this 
section  lacks  specific  crHerto.  Odier 
commenters  favored  this  ^ifirosdl, 
recogniaiflv  dMt  GAO  oMHl  ase  its 
expotanoe  and  )udgBMnt  to  detennine 
whedier  a  hearing  is  laquiied  to  ensere 
the  eceureqr  end  ooBspieteness  of  dw 
record.  Oae  agency  proposed  that 
specific  procedares  be  eetabUriied  to 
allow  parttes  to  comment  on  henring 
requests. 

GAO  will,  of  course,  peraut  coinntente 
on  all  hearing  or  other  procedaral 
requests.  Hovrever.  GAO  beUevcs  it 
needs  to  retahi  the  discretion  to  make 
the  determination  as  to  whether  a 
hearing  will  serve  to  clarify  the  legal 
and  factual  issaes  of  the  protest  on  e 
case-by-case  basis  and  does  not  believe 
that  any  useful  purpose  would  be  served 
by  delineattng  more  specific  criteria. 
Several  agsnrtes  bive  qneettoned 
why  hearings  should  be  granted  in 
response  to  requests  by  interested 
parties.  GAO's  experience  under  its 
current  regulations  has  been  that 
confermces  hove  rerely  been  warranted 
in  cases  in  which  only  an  interested 
party  requested  one.  GAO  bdieves  that 
considerations  of  fundamental  fairness 
require  that  it  entertain  heering  requests 
by  interested  parties  which,  for  purposes 
of  pertidpstixig  in  hearings,  are  limited 
by  9  21.0(b)  to  awardees  and  those  widi 
a  substantial  prospect  of  receivng  an 
award  if  the  protest  is  denied. 
Regardless  of  the  identity  of  the 
requesting  party,  GAO  v^  consider 
whether  a  hearing  is  warranted,  taking 
into  consideration  die  views  of  the  other 
parties. 

One  commenter  observed  that  pre- 
hearing conferences  under  9  Z1.5(b) 
should  not  necessarily  or  even 
ordinarily  be  held  prior  to  receipt  of  the 
agency  report  GAO  thinks  that 
observation  has  merit,  particularly  in 
view  of  the  changes  in  9  21.5(d)(1) 
permitting  a  reqaest  for  a  protectiTe 
order  lo  be  asade  up  to  20  days  after  ^ 
protest  filing  date.  Thus,  the  sentence  in 
this  section  which  states  diat  ordinarily 
such  conferences  shall  l^  scheduled 
prior  to  receipt  of  the  agency  report  is 
deleted. 

Some  commenters  have  stated  that 
the  pre-hearing  conference  should  be 
used  to  resolve  all  procedural  matters 
relating  to  die  conduct  of  the  hearing 
GAO  agrees  Uiat  this  is  a  primary 


puipose  of  the  pre-bearing  conference 
and  iwiudes  appcf^ate  laaguage  In 
9  21  JCb)  to  make  dds  clear. 

Some  commenters  asserted  that  there 
may  be  inatanoes  vriieca  mote  than  one 
pre-haaiiag  canfeicnce  should  be  hdd. 
GAO  a^ees  there  aiay  be  anusaal 
circumstances  in  complex  cases  where 
this  may  be  appropriate  and  1 21,5(b)  is 
modified  to  aUow  this  possibility. 

Several  conunenters  have  questioned 
who  win  be  the  oogplxant  bearing 
officials  under  9  21  J(cl.  with  one 
commenter  suggesting  thet  it  should  be 
the  attorney  responsible  tor  drafting  the 
decision,  and  other  commenters 
suggesting  that  it  should  be  an  Assistant 
General  Connael  or  Deputy  Assistant 
General  Counsel  GAO  sees  no  purpoee 
in  prescrOting  precisely  who  will  act  as 
hearing  ofiUaak  because  special 
circiunstances  may  require  that  different 
GAO  staff  serve  as  bearing  olHcials.  All 
hearing  pffi'^nfa  will  have  the  requisite 
knowledge  and  skflls  to  convict  the 
proceedings. 

Several  commenters  have  indicated 
that  hearings  at  locations  other  than  the 
GAO  office,  es  aDowed  by  1 21.5(c). 
should  be  permitted  only  with  the 
consent  of  all  parties.  GAO  agrees  Uiat 
it  is  in^wriant  to  consider  the  views  of 
all  parties  in  ded^ng  the  appropriate 
location  for  a  hearing,  including  the  use 
of  teleconference  facilities  whoa 
available.  GAO  must,  however,  make 
the  final  decision  as  to  hearing  Location. 

Two  agencies  lyfrnpntorf  that  GAO 
should  not  designate  iiulividuals  to 
attend  the  hearing  as  provided  under 
9  21.5(e),  but  Uiat  the  pahies  should 
agree  on  the  apprt^ate  participants. 
The  first  sentence  of  this  sectioo.  whidi 
states  that  all  parties  shall  be 
represented  by  individuals  who  are 
knowledgeable  about  the  protest, 
contemplates  that  agencies  and  other 
parties  will  designate  their 
representatives  at  hearings,  since  the 
parties  should  ordinarily  be  in  the  best 
position  to  know  who  is  knowledgeable. 
GAO  win  ordinarily  permit  diose 
representatives  to  attend  the  hearing. 
8id)ject  to  space  limitetions.  As 
indicated  in  the  second  sentence  of 
9  21.5(e).  GAO  may  require  gpedBc 
additional  representativee  to  attend  the 
hearing,  aldiough  GAO  wiU  consider  the 
views  of  the  parties  as  to  whether 
specific  additional  representatives 
should  attend  the  heuing  and  wheUier 
they  should  be  prepared  to  testify  and 
be  cross-examined.  GAO  wiU  retain 
authority  to  designate  hearing  attendees 
in  order  to  svoid  burdensome  or 
unreasonaUe  demands  on  the  parties 
and  to  iff'"'""'"'  the  value  of  the 
hearings  for  the  dedsion-making 
process. 


Section  2US{*\  •!••  provides  ttut  e 
hearing  ariU  be  coaduflwl  pursuant  to 
such  procadarea  as  GAO  may  estabh^ 
Several  fcwtraters  have  seggested  that 
GAO  adopt  facmal  procedures  under 
dds  section.  One  agency  questioned 
whether  I  Z1.5(e)  contemplated  dwt 
hearing  officiala  wo^  establish 
procedures  on  a  case-by-case  basis  or 
whether  GAO  intended  to  adopt  imtfom 
procedures.  As  was  indicated  in  the 
GAO  coai^Mntery  on  the  proposed 
regidetions  156  PR  12035.  Apr.  e.  1SM4. 
heariiV  nmy  be  more  or  las  formal  as 
the  particular  protest  requires,  end  this 
approach  is  a  new  one  for  GAlPbid 
proteste.  Hearings  wiU  be  uundacted  for 
proteste  spenning  e  aride  deyee  ol 
comptexity  and.  wlnle  aome  procedures 
will  be  andomi,  GAO  wishes  hearing 
offidala  to  have  dw  discntkn  to  tailor 
prooedmes  to  fit  the  draautaaces  of  a 
particular  case.  GAO  believes  that  ase 
of  dieee  srietively  faiflexibte  regulations 
to  pronalgato  those  pmcedutes  for  the 
conduct  of  beerings  thet  wdl  be  unifom 
might  dday  or  inhibit  any  desired 
modificatioiis. 

Some  vuBUueuters  have  suggested  diet 
a  transcript  should  routinely  be  made 
avaflable  pursaant  to  1 21.5(f),  which 
provides  dwt  heerings  wiD  be  recorded 
and/or  transcribed.  A  record  wiH  be 
made  of  ril  hewings,  whidi  may  be  in 
the  form  of  a  written  transcript  video 
transcription  or  odier  median.  Whether 
reducing  s  video  record,  for  example,  to 
a  vrritten  transcript  In  s  particular  case 
is  warranted  would  depend  upon  the 
nature  of  the  hearing  and  whetfier  delay 
and  cost  associated  with  making  a 
transcript  wodd  outwei^  the  possible 
convenience  of  that  fbrmst. 

Some  commenters  have  questioned 
whether  the  7  working  days  provided 
under  9  21.S(b)  is  sufficient  for 
preparation  of  hearing  comments.  While 
GAObefieves  diis  time  should  normany 
be  suffident  dils  section  provides  that 
GAO  may  ^d)u8t  die  time  for 
submission  of  comments  in  appropriate 
circumstances.  One  such  circumstance 
may  be  where  there  is  undue  delay  in 
die  parties  obtaining  transcripts  or 
recordings  of  the  hearings.  In  any  case, 
the  submission  date  for  hearing 
comments  win  be  same  for  all  parties. 
Section  21.6(e).  provided  diat  GAO 
may  declare  e  protester  entitled  to 
recover  the  reasonable  costs  of  filing 
and  pursuing  a  protest  induding 
attorney's  fees,  where  the  contracting 
agency  deddes  to  take  corrective  action 
in  response  to  a  protest,  but  does  not 
notify  GAO  of  iU  dedsioa  to  do  so  uatU 
after  the  date  for  submissioo  of  the 
agency  report  Many  contracting 
agencies  opposed  this  provision,  arguing 
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that  it  will  not  tooounM  comctive 
•ction  tiiice  agendes  abvady  striva  to 
reaolva  meritorious  protests  quickly  in 
wder  to  conserve  their  resources;  that 
not  all  corrective  action  is  taken  in 
response  to  protest  aUegations;  and  that 
a  determination  as  to  whether  corrective 
action  is  warranted  often  cannot  be 
made  until  after  the  agency  report  on  the 
protest  is  ctMnpiled  and  the  legal 
analysis  is  conflated 

Most  of  the  non-agency  commenters 
expressed  the  oppodng  view  and  urged 
that  consideration  be  ^ven  to  awarding 
costs  no  matter  at  what  point  in  the 
protest  pifless  the  agency  decides  to 
take  conective  action.  These 
commenters  recommended  against 
establishing  a  firm  rule  for  awarding 
costs  depending  on  whether  the  agency 
decides  to  take  corrective  action  before 
or  after  the  report  due  date,  and  instead 
favmed  use  of  a  flexible  test  which 
would  consider  when  the  corrective 
action  decision  ivas  made  as  a  factor  in 
determining  whether  to  award  costs. 

GAO  has  always  been  of  the  view 
that  the  award  of  costs  in  all  cases 
nidiere  corrective  action  is  taken  may 
not  be  appropriate.  There  may  be 
drcumstanoes  where  the  sward  of  costs, 
even  after  submission  of  the  report,  is 
not  justified:  similarly,  there  may  be 
cases  where  the  awsird  of  costs  is  proper 
even  vriwre  the  decision  to  take 
corrective  action  is  made  before 
submission  of  the  agency  report  on  the 
protest  For  that  reason,  1 21.6(e)  states 
that  GAO  'inay"  award  costs  when 
corrective  action  is  taken.  This 
determination  will  be  made  taking  into 
account  all  the  circumstances  of  each 
case,  including  the  nature  of  the 
protester's  all^tions,  when  in  the 
protest  process  the  decision  to  take 
corrective  action  was  made  and 
communicated  to  GAO  and  the 
protester,  and  type  of  corrective  action 
planned.  To  clarify  that  the  agency 
report  due  date  is  not  a  dispositive 
factor,  1 21.e(e)  is  revised  to  delete  the 
reference  to  ttie  due  date. 

Some  commenters  stated  that  the 
award  of  costs  where  corrective  action 
is  takm  is  inconsistent  with  GIGA, 
which  authorizes  GAO  tp  award  costs 
only  where  it  makes  a  determination 
sustaining  a  protest  GAO  agrees  that 
mere  corrective  action  would  not 
warrant  an  award  of  costs.  GAO  will 
award  costs  under  31  U.S.a  3S54(c)(l) 
(1968)  only  where  it  concludes  that 
corrective  action  is  being  taken  because 
of  a  violation  of  a  procurement  statute 
or  regulation. 

Seme  commenters  suggested  that  the 
regulation  establish  a  procedure  for  the 
parties  to  comment  on  whether  costs 
should  be  awarded.  In  response. 


i  ZltUt)  has  bean  revised  to  specify  that 
the  protester  has  10  days  from  the  time 
It  Is  advised  that  corrective  action  will 
be  taken  to  file  comments  as  to  why 
protest  costs  should  be  awarded  and 
that  the  contracting  agency  has  10  days 
after  receipt  of  the  protester's  commenU 
to  respond  to  &e  protester's  argument 
Section  21.6(e)  also  has  been  revised  to 
stete  that  GAO  will  issue  s  declaration 
of  entitlement  to  cosU  in  each  case 
where  costs  are  awarded  after 
corrective  action  is  taken. 

Under  i  21.6(f).  a  protester  is  now 
required  to  submit  ite  claim  for  costs, 
detailing  and  certifying  the  time 
expended  and  costs  incurred,  to  the 
contracting  agency  within  60  days  after 
receipt  of  the  GAO  decision  on  the 
protest  or  the  declaration  of  entitlement 
to  coste.  If  the  protester  fails  to  file  ite 
claim  within  that  period,  it  may  forfeit 
ite  right  to  recover  such  coste. 

Hie  commenters  generally  supported 
the  estebUshment  of  a  60-day  deadline 
for  filing  a  claim  for  costs.  Cine 
contracting  agency  suggested  that  the 
regulation  be  revised  to  specify  that  a 
protester  "shall"  forfeit  ite  ri^t  to 
recover  such  coste  if  it  foils  to  file  within 
the  time  specified.  In  response,  GAO 
has  revised  i  21.fl(f)  to  stete  that  the 
protester's  failure  to  file  the  claim 
-  "shall"  result  in  forfeiture  of  ite  right  to 
recover  unless  it  can  show  that  the 
untimellness  is  for  good  cause. 

One  contracting  agency  questioned 
who  will  determine  whether  a  claim  te 
forfeited:  how  the  protester  will  be 
notified  of  the  forfeiture;  and  whether 
the  protester  can  appeal  such  a 
determina^oa  GAO  comtemplates  that 
the  issue  of  forfeiture  will  be  determined 
when  the  claim  te  presented  for  . 
resolution  to  GAO,  as  provided  in  the 
penultimate  sentence  of  |  21.6(f). 

Some  cdminenters  suggested  that  a 
time  limit  should  be  imposed  on 
contracting  agencies  to  decide  claims  for 
coste  submitted  to  them.  In  response, 
1 21.6(f)  has  been  revised  to  sp«clfy  that 
agencies  shall  act  on  claims  for  coste  as 
soon  as  practicable.  GAO  believes  that 
esteblishing  a  more  specific  deadline  for 
action  by  the  agencies  is  not  appropriate 
since  the  abillfy  to  decide  a  claim  may 
not  be  entirely  within  the  agency's 
control  for  example,  where  the 
protester's  submission  In  support  of  Ite 
claim  te  not  adequately  detailed  or 
supported  to  allow  the  agency  to 
consider  the  claim. 

One  commenter  suggested  that  the 
award  of  coste  shoulolndude  the  coste 
of  pursuing  the  claim  before  the 
contracting  agency  and  GAO.  In 
response,  S  21.6(f)  has  been  revised  to 
stete  that  a  protester  may  be  entitled  to 
recover  the  coste  of  pursuing  ite  claim 


before  GAO.  Such  an  award  would  not 
include  coste  incurred  in  pursuing  the 
claim  before  the  contracting  agency, 
since  GAO  believes  that  such  costs  do 
not  come  within  the  definition  of 
proteste  coste  authorized  to  be 
recovered  under  GIGA. 

In  response  to  several  general 
commente  that  GAO  procedures  foster 
the  expeditious  decision  of  proteste 
GAO  has  added  a  sentence  to 
I  21.e(d)(4)  concerning  express  option 
proteste  providing  that  if  the  protester 
and  the  contracting  agency  agree. 
summary  decisions  may  be  tesued  under 
the  express  option  provteioa  Thte  will 
permit  the  consideration  of  more 
complex  cases  under  the  express  option 
as  it  will  eliminate  the  time-consuming 
task  of  drafting  a  full  opinion.  A 
summary  decision  wiU  have  the  same 
effect  on.the  protest  as  a  full  opinion  but 
will  not  serve  as  precedent  for  future 
cases. 

List  of  Subiecte  in  4  CFR  Part  21 

Administrative  practice  and 
procedures;  Government  contracts. 

The  bid  protest  regulations  are 
amended  as  follows: 

PART21-(AIIENDE0] 

1.  The  authority  dtetion  for  4  CFR 
part  21  continues  to  read  as  follows: 

AudMrttr  31  U.8.C  3561-35S«. 

itW   (Amended] 

2.  In  S  21.0,  paragraph  (e)  te  amended 
by  adding  between  the  words  "wdiere" 
and  "the"  in  the  first  sentence  "in 
large  part" 

121.2   [Amandedl 

3a.  In  8  21Z  paragraph  (a)(1),  the  first 
sentence  te  amended  by  removing  the 
words  "or  the  closing  date  for  receipt  of 
initial  proposals  shall  be  filed  prior  to 
bid  opening  or  the  closing  date  for 
receipt  of  Initial  proposate"  and  adding 
"or  the  time  set  for  receipt  of  initial 
p^posals  shall  be  filed  prior  to  bid 
opening  or  the  time  set  for  receipt  of 
inltia)  proposate." 

b.  Paragraph  (b)  is  redesignated  as 
paragraph  (c)  and  a  new  paragraph  (b) 
is  added  to  read  as  follows: 


(b)  Proteste  which  are  untimely  on 
their  face  may  be  dtemissed.  It  is  the 
protesters'  obligation  to  include  in  ite 
protest  all  the  information  needed  to 
demonstrate  ite  timeliness  and 
protesters  will  not  be  permitted  to 
introduce  for  the  first  time  in  a  request 
for  reconsideration  filed  pursuant  to 
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1 21.12  the  iBfonaftkiBBpaa  wUch  Hw 
timeUness  of  tba  protest  idles. 


121.3 

4a.  In  i  21 J^  pengmph  (k)  te  reaMNrsd 
and  pan^afdia  (eX  (e).  ff).  fgV  P).  to  aiid 
(k)  are  redesignated  pasapapha  (a),  (f)^ 
(g).  (h).  (c).  (k).  and  (U.  raapacttvaly. 

b.  In  i  21.3,  newly  redesi^ated 
paragraph  (c)  te  amended  by  adding  "all 
evaluation  documents."  in  the  second 
sentence,  after  die  word  "protested.** 

c  The  paragraph  te  further  amended 
by  removing  the  fifth  and  sixth 
sentences  ia  Aeir  enjlefy.  beginning 
with  the  word  "Oopier  and  ending  with 
"withheld  documente." 

d.  The  paragraph  te  further  amended 
by  removing  "(Stqip.  IH  lOffi)"  from  the 
fourth  sentence  and  substituting  "lOBS." 
■  e.  b  1 21.3.  paragraph  (d)  te  revteed  as 
follows: 

(d)  Ca^moi^tspoti  on  the  protest 
provided  to  the  General  Accoanting 
Office,  the  proteater  and  interested 
parties  antUled  to  receive  them  nnder 
paragr^ih  (c)  of  this  section  shall 
include  all  reUvant  domnsmts,  sabiect 
to  the  foUowiog: 

(1)  Any  party  may  request  that  the 
General  Accoanting  Office  issue  a 
protective  order  limiting  the  release  of 
particular  documente  to  counsel  for  the 
protester  and  the  interested  patties 
entitled  to  receive  the  documents,  where 
the  docuBunte  are  claimad  to  contain 
information  that  te  privileged,  or  tfie 
release  of  which  would  reault  in  a 
competitive  advantage.  The  request 
shall  be  filed  with  the  General 
Accounting  Office,  with  coptea 
furnished  simultaneously  to  all  parties 
as  soon  as  practicable  aftet  the  protest 
is  filed,  but  in  no  case  more  tfian  20  days 
after  die  protest  filing  date. 

(2)  Requesto  by  any  party  d»t 
particular  dociunente  be  exchded  from 
coverage  of  the  protective  order,  or  that 
particular  parties  or  Individuate  be 
included  in  or  excluded  from  the 
protective  order,  shall  be  filed  widi  the 
General  Accoanting  Office,  with  eoptes 
furnished  simultaneously  to  all  parties, 
within  2  days  after  receipt  of  a  copy  of 
the  protective  order  request.  Any 
rebuttel  to  such  a  request  shall  be  filed 
with  the  General  Accounting  Office, 
with  copies  fiunished  simultaneoualy  to 
all  parties,  within  1  day  after  rece^  of  a 
cony  of  (be  request  TIw  terms  of  the 
pre  ective  order  shall  be  established 
prior  to  the  due  date  for  the  agency 
report  ander  1 2L3(c). 

(3)  All  individuate  seekk^  access  to 
documents  covered  by  a  protective 
order  issued  under  i  21.3(d)(Z}  must 


repreacBl  a  party  aa 
application  Id  Ae  Gananl  Acouaatfng 
C^oe.  with  copies  fumtehed 
simultanaanaiy  to  afi  pattfea.  cartifyiag 
that  the  indlvldad  te  not  tanrdved  in 
competitkva  dadsianniaking  in 
connectton  aritk  fadanl  1 
Each  application  shall  include  a  < 
written  steteaantaappoftfaig  fee 
certffication.  Tbe  cattlUcatton  need  not 
be  hAnlshad  by  amployi  es  of  d»» 
contracting  anency. 
f4)  where  the  extetance  or  rdevanoe 
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evident  after  a  protediva  ocder  haa 
issued  under  S  21.3(d)(2),  any  party 
requeat  that  the  docamente  ba  ocwered 
by  the  protective  order.  Any  party  to  die 
protacttea  order  alao  aay  foqoeat  diat 
indiwidiiatenot  deady  oovaiad  by  the 
jHYitecdva  order  ba  Indaded  ia  the 
order.  Raqueste  as  to  addlttenal 
documente  or  indnrtdaate  sfaal  Im  filed 
widi  dw  Genaral  Aoooundag  Office, 
wife  capias  fmnished  standtaneoody  to 
all  parties.  Any  rebnttal  to  such  s 
reqaeat  anist  be  filed  witUn  1  day  after 
receipt  of  a  copy  at  the  reqaeat. 

(5)  Any  vtelatian  of  fee  terma  of  a 
protecthra  order  may  resuk  in  the 
imposidon  of  saeh  sancttnns  aa  the 
Generd  Aocoantkig  Office  deems 
ai^nopctete,  tedadteg  bat  uoi  Itmited  to 
referral  of  a  possible  violatkm  to 
appropriate  bar  asaodatioas  or  odier 
disdpttnevy  bodies,  and  resteiding  fee 
practioa  of  ooanad  beiore  dw  General 
Acoooiting  OCBoa.  A  party  ariioae 
protected  inibnnation  te  Inyrupcrly 
dlsdoaad  ihatt  be  aotldad  to  dl 
remedies  ander  few  or  equity,  faidading 
brea^  of  conlrad. 

(6)  Where  a  protective  order  is  not 
issued,  and  the  agency  withholds 
relevant  documente  from  a  party  for  any 
reason,  fee  agency  sfaaH  indode  in  fee 
report  f3ed  wife  fee  General  Accounting 
Office  and  In  the  copies  of  fee  report 
provided  to  all  parttes  a  list  of  fee 
docanente  witMieid  and  die  reasons  for 
widibokfing  then.  All  retevoit 
docaraeote  and  any  doeamente 
spectficaify  requ«sted  by  die  protester 
shaB  be  fivnldied  to  die  General 
AcooantlQg  Ofike. 

f.  In  f  21  Jc  newly  redesignated 
par^BT^fe  (a)  ia  aawnded  ^  removing 
"(i)"andaddii«1c)." 

g.  In  1 21  J.  newly  radesiyiated 
par^rapk  (f)  te  assended  bf  removing 
fee  end  of  fee  lad  sentence  following 
the  wohte 't;enenl  Accounting  Office** 
and  adding  "and  die  odier  parties,  fee 
requested  docuaaente  in  accndance 
wife  1 21J(d).  A  raqaest  by  any  party 
that  rdease  of  any  additional 
doeamente  be  covered  by  protective  . 
order  diall  be  made  fai  accordance  wife 
S  21.3(dM4)  wifein  fete  5-day  period.** 


h.  In  i  21.3.  newly  rede 
paragsaph  W  te  amended  ^  L 
after  tha  word  "party"  at  the  and  of  the 
first  aantence,  "and  wkefeer  dialieleaae 
shonld  ba  ponaant  to  a  protective  order 

4mdar|a4ldM2)." 
i.  Tha  flrd  aantenca  ef  fete  pasagraph 

is  fartiMT  amended  )qr  lenoving  (d)  and 
adding  (e)  and  by  removing  (e)  and 
adding  (f). 

j.  The  paiapaph  te  further  amended 
by  adding  after  the  word  "diem"  and 
before  the  wMd  "or"  in  dw  aacood 
sentence,  "sobied  to  the  terms  of  dm 
protective  ordat,  if  any," 

k.  In  8  21.3.  newly  redeaiyiated 
paragraph  (h)  is  amended  by  rsasnvii^ 
"(k)"  and  addtaig  "())." 

L  In  121.3,  new  parapaph  (i)  te  added 
as  followa: 

({)  When  fee  oontracting  agency  faite 
to  provide  doeamente  m  accordance 
wife  1 2La(d),  dw  General  Accoanting 
Office  may  take  any  or  all  of  the 
foBowing  actions: 

(1)  nmide  documente  to  fee  perty  or 
parties  andded  to  receive  them; 

(2)  Use  any  aufeority  availabte  wider 
chapter  7  of  ttde  31,  United  States  Code, 
to  obtain  fee  documents; 

(3)  Ikaw  aa  inference  unfavorable  to 
fee  agency; 

(4)  Not  adow  responses  to  designated 
argumento  or  bases  of  protest  by  the 
agency;  or 

(5)  Impoae  each  other  sanctions  aa 
may  be  approprrate. 

m.  fai  i  21.3,  paragraph  (mXl)  is 
amended  by  adding  "IflOT  after  "41 
U.S.C  601-13." 

n.  fai  f  21.3,  paragraph  (m)(2)  w 
amended  by  adding  "(1M8)"  after  "15 
U.S.C  837(b)(6)." 

0.  ht  §  21  J,  paragraph  (mK4)  te 

amended  by  rwuioving  "and  the  award  ' 
of  an  fl(a)  sobcontracf*  and  substituting 
"is"  for  "are"  after  die  removed  phrase. 

p.  The  paragraph  is  furfeer  amended 
by  adding  "(isesr  after  "15  U.S.C 
637(a)." 

q.  In  1 21.3.  paragraph  {m)(e)  is 
amended  by  removing  "(Supp.  ID  Ifltpr 
after  "40  U.S.C.  759(hr  and  adding 
"(1986)." 

r.  In  I  21.3,  pnagraph  {m)(8)  fa 
amended  by  removing  "(Supp.  HI  1985r: 
after  "31  U.S.C.  3551-3556"  and  adding 
"(1988)." 

s.  In  i  21.3.  paragraph  (m)(9)  te 
amended  by  adding  -(1988)"  after  "41 
U.S.C.  35-45." 


S21.S  lAmandadl 

5.  In  9  21.5,  the  section  beading  te 
revised.  As  reviaed.  {  21.5,  feeds  as 
follows: 
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(a)  A  requMt  for  a  bearing  may  b« 
made  by  the  protetter,  an  interetted 
party  wbo  bas  reaponded  to  the  notice 
given  under  i  21M»)  or  the  contracting 
agency.  The  reauett  shall  set  forth  the 
reasons  why  a  hearing  is  needed  for  the 
particular  protest  and  should  be  made  at 
the  earliest  possible  time  in  the  protest 
proceeding.  The  request  should  also 
identify  any  apedfic  factual  disputes 
essential  to  the  resolution  of  the  protest 
which  the  requester  believes  cannot  be 
resolved  without  oral  testimony.  The 
deteraiinatioa  to  hold  a  hearing  will  be 
at  the  discretion  of  the  General 
Accounting  Office. 

(b)  Prior  to  the  hearing,  the  General 
Accounting  Office  may  hold  pre-hearing 
conferences  to  discuss  and  resolve 
procedural  matters  related  to  the 
protest  which  may  include  such  matters 
as  whether  a  protective  order  should  be 
issued  under  1 21.3(dK2).  whether  other 
restrictions  on  the  release  of  documents 
may  be  imposed,  which  representatives 
of  the  parties  should  attend  the  hearing 
and  what  procedures  should  be  used  at 
the  hearings. 

(c)  Hearings  will  be  conducted  by  a 
General  Accounting  Office  hearing 
official  oa  a  date  set  by  the  General 
Accounting  Office  as  soon  as 
practicable  after  receipt  by  the  protester 
and  participating  interested  parties  of 
the  agency  report  and  relevant 
documents.  Although  hearings  ordinarily 
will  be  conducted  at  the  General 
Accounting  Office  in  Washington,  DC. 
hearings  may,  at  the  discretion  of  the 
General  Accounting  Office,  be 
conducted  at  other  appropriate 
locations.  Ordinarily,  only  one  hearing 
will  be  held  on  a  protest 

(d)  All  interested  parties  as  defined  in 
S  21.0(b)  shall  be  invited  to  attend  the 
hearing.  Other  participants  in  the 
procurement  who  are  not  interested 
parties  may  be  permitted  to  attend  as 
observers  and  may  participate  in  the 
hearing  only  to  the  extent  allowed  by 
the  General  Accounting  Office  hearing 
official.  If  privileged  information  or 
information,  the  release  of  which  would 
result  in  a  competitive  advantage,  is  to 
be  disclosed  at  the  hearing,  the  General 
Accounting  Office  hearing  official,  in  his 
or  her  discretioa  may  restrict 
attendance  for  all  or  part  of  the 
proceeding. 

(e)  All  parties  shall  be  represented  by 
individuals  who  are  knowledgeable 
about  the  subject  mater  of  the  protest 
The  Gmieral  Accounting  Office  may 
designate  representatives  of  the  parties 
to  attend  the  hearing.  Such 
representatives  may  be  questioned  by 
the  attending  parties  and  the  hearing 


official  under  such  procedures  as  the 
General  Accounting  Office  may 
establish. 

(f)  Hearings  shall  normally  be 
recorded  and/or  transcribed.  If  a 
recording  or  transcript  is  made,  any 
party  may  obtain  copies  at  its  own 
expense. 

(g)  If  the  representative  of  any  party, 
whose  attendance  has  been  requested 
by  the  General  Accounting  Office, 
refuses  to  attend  such  hearing  or  fails  to 
answer  a  ralevant  question,  the  General 
Accounting  Office  may  draw  a  inference 
unfavorable  to  the  party  refusing  to 
cooperate. 

(h)  If  a  hearing  is  held,  np  separate 
comments  under  S  21.3(j)  should  be 
submitted  unless  specifically  requested 
by  the  General  Accounting  Office.  All 
parties  may  file  comments  on  the 
hearing  and  rej^est  as  appropriate  with 
the  General  Accounting  Office,  with 
copies  furnished  to  the  other  parties 
within  7  days  of  the  date  on  which  the 
hearing  was  held.  The  General 
Accounting  Office  may  adjust  the  time 
for  submission  of  comments  in 
appropriate  circumstances.  Failure  of 
the  protester  to  file  comments,  or  to  file 
a  written  statement  requesting  that  the 
case  by  decided  on  the  existing  record 
by  the  date  due  may  result  in  d^missal 
of  the  protest 

(i)  In  the  post-hearing  comments, 
parties  should  reference  all  testimony, 
admissions,  or  comments  made  during 
the  hearing  that  they  consider  relevant 
to  the  disposition  of  the  protest  Where 
appropriate,  relevant  findings  of  fact  by 
the  General  Accounting  Office  hearing 
official  shall  be  part  of  the  bid  protest 
decision. 

f21.a   (Ainendadl 

6a.  In  i  ZlA  paragraph  (e)  is 
redesigneted  as  paragraph  (f)  and 
revised  to  read  as  follows: 


(f)(1)  If  the  General  Accounting  Office 
decides  that  the  protester  is  entitled  to 
the  recovery  of  such  costs,  the  protester 
and  the  contracting  agency  shall  attempt 
to  reach  agreement  on  the  amount  of  the 
costs.  The  protester  shall  file  its  claim 
for  costs,  detailing  and  certifying  the 
time  expended  aiwl  costs  incurred,  with 
the  contracting  agency  within  60  days 
after  receipt  of  the  dedsion  on  the 
protest  or  the  declaration  of  entitlement 
to  costs.  Failure  to  file  the  claim  within 
such  time  shall  result  in  forfeiture  of  the 
protester's  right  to  recover  its  costs.  The 
General  Accounting  Office  may  consider 
an  untimeFy  claim  for  good  cause  shown. 

(2)  The  contracting  agency  shall  issue 
a  decision  on  the  claim  for  costs  as  soon 
as  practicable  after  the  claim  is  filed.  If 
the  protester  and  the  contracting  agency 


cannot  reach  agreement  within  a 
reasonable  time,  the  General 
Accounting  Office  will  determine  the 
amount  In  such  cases,  the  General 
Accounting  Office  may  declare  the    ' 
protester  to  be  entitled  to  the  costs  of 
punuing  the  daim  for  costs  before  the 
General  Accounting  Office. 

b.  A  new  paragraph  (e)  is  added  to 
read  as  follows: 

(e)  If  the  contracting  agency  deddes 
to  take  corrective  action  in  response  to  a 
protest  the  General  Accounting  Office 
may  dedare  the  protester  to  be  entitled 
to  recover  reasonable  costs  of  filing  and 
pursuing  the  protest  induding 
attorneys'  fees.  The  protester  may  file 
comments  «vith  the  General  Accounting 
Office  regarding  whether  costs  should 
be  awarded  within  10  days  after  being 
advised  that  the  contracting  agency  has 
dedded  to  take  corrective  action.  The 
protester  shall  furnish  a  copy  of  any 
such  comments  to  the  contracting 
agency,  which  may  file  a  response 
within  10  days  after  receipt  of  the 
protester's  comments,  with  a  copy 
furnished  to  the  protester.  The  General 
Accounting  Office  will  issue  a 
declaration  of  entitlement  to  costs  for 
each  case  where  costs  are  awarded 
after  corrective  action  is  taken. 


ftlJ   lAmandad] 

7.  In  S  21A  paragraph  (d)(4)  is 
amended  by  adding  at  the  end  of  the 
paragraph  "Dedsions  on  protests 
decided  under  the  express  option  may  at 
the  discretion  of  the  General  Accounting 
Office  and  with  the  consent  of  the 
protester  and  ttie  contracting  agency  be 
summary  in  form." 
Charies  A.  Bowsher, 

Comptroller  General  of  the  United  States. 
[FR  Doc.  91-2238  Piled  1-30-91:  8:45  am] 
eajjNQCooc  mio-si-ii 
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■waairr  The  Department  of  Energy 
today  amends  the  regulatory 
requirements  for  setting  interim  energy 
performance  standards  applicable  to  the 
designs  of  new  Federal  buildings  and  for 
meUiods  to  determine  compliance  with 
those  standards  purauant  to  the  Energy 
Conservation  Standards  for  New 
Buildings  Act  as  amended,  42  U.S.C 
6631.  et  seq.  "The  amendments  fall  into    - 
three  categories. 

Pint  today's  amendments  substitute  a 
modified  veraion  (Veraion  3.0)  of  the 
computer  program  (COSTSAFR) 
required  for  use  in  establishing  the 
applicable  performance  standard  for 
each  design  and  determining  compliance 
with  that  standard.  There  are  two 
modifications  to  COSTSAFR  which  are: 
(i)  The  addition  of  a  credit  for  three 
different  massive  wall  configurations- 
mass  on  the  inside  of  the  insulation, 
mass  integral  with  the  insulation,  and 
mass  on  the  outside  of  the  insulation; 
and  (ii)  the  addition  of  new  energy  data 
on  the  window  glass  options,  induding 
low-emissivity  Oow-E)  glazings.  Second, 
today's  amendments  provide  an 
alternative  compliance  procedure  that 
allows  a  Federal  agency  on  Federal 
residential  projects  to  utilize  innovative 
designs  and  energy  conservation 
measures  not  presently  found  in  the 
computer  program.  Third,  today's 
amendments  establish  requirements  for 
selection  of  designs  which  comply  with 
the  performance  standards  for  new 
Federal  building  designs  under  10  CFR 
part  435  and  describe  the  relationship 
between  those  standards  and  the  life 
cyde  cost  analysis  requirements  for 
such  a  design  under  10  CFR  part  436. 
EFFECTIVE  DATE:  |uly  3a  1991. 
POn  FURTNER  INFOmiATION  CONTACT: 
Stephen  P.  Welder.  Office  of  Codes  and 
Standards,  CE-43,  U.S.  Department  of 
Energy,  room  5E-09&,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9209 
Neal  J.  Strauss,  Office  of  General 
Counsel,  GC-12,  U.S.  Department  of 
Energy,  room  6A-141, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9507 
•WFLEMBNTAflV  information: 

I.  Introduction 

A.  Legislative  History 

B.  Background 

II.  Description  of  the  Proposed  Modifications 

to  the  Interim  Standards 

A.  Thermal  Mass  Walls 

B.  New  Window  Data 

C.  Alternative  Compliance  Procedure 
in.  Summary  of  Public  Comment  on  August 

25, 1988,  Notice  of  Proposed 
Modincations  and  DOE  Responses 

A.  Thermal  Mass  Walls 

B.  Alternative  Compliance  Procedure 

C.  FEMP  Life  Cycle  Cost  Analysis 


D.  General  Comnents 
IV.  Procedural  Requirements 

A.  National  Environmental  Policy  Act 

B.  Executive  Order  No.  12291 

C.  Regulatory  Flexibility  Act 

D.  Paperwofk  Reduction  Act 

E.  Executive  Order  No.  12612 

I.  IntroductioD 

A.  Legislative  Requirements  and 
History 

The  Energy  Conservation  Standards 
for  New  Buildings  Act  of  1976,  as 
amended  (Act),  42  U.S.C.  6831  et  seq. 
requires  the  Department  of  Energy 
(Department  or  DOE)  to  issue 
"voluntary  performance  standards"  for 
the  design  of  new  commercial  and 
residential  buildings.  Federal  agendes 
are  required  to  comply  with  the 
standards  for  the  design  of  new  Federal 
Buildings.  42  U.S.C.  6835.  For  non- 
Federal  buildings,  compliance  is 
voluntary,  and  the  standards  serve  only 
as  volimtary  guidelines.  A  "Federal 
building  is"  any  building  to  be 
constructed  by,  or  for  the  use  of,  any 
Federal  agency  which  is  not  legally 
■  subject  to  State  or  local  building  codes 
or  similar  requirements.  42  U.S.C 
6832(6). 

As  originally  enacted,  the  Act 
required  the  Department  of  Housing  and 
Urban  Development  (HUD)  to  develop, 
promulgate,  implement  and  enforce 
compliance  with  the  performance 
standards.  On  August  4, 1977,  the  Act 
was  amended  by  section  304(a)  of  the 
Department  of  Energy  Organization  Act 
Public  Law  95-91,  which  transferred 
from  HUP^to  DOE  the  responsibility  to 
develop  and  promulgate  the  standards; 
HUD  retained  its  implementation  and 
enforcement  responsibilities. 

Less  than  a  year  after  DOE  published 
the  proposed  standards,  the  Act  was 
again  amended  by  section  326  of  the 
Housing  and  Community  Development 
Act  of  1980,  Public  Law  96-399.  This 
amendment  requires  that  DOE 
promulgate  interim  standards  and  then 
final  standards.  Additionally,  the  statute 
requires  DOE  to  conduct  demonstration 
projects  in  at  least  two  geographical 
areas  of  the  country.  The  demonstration 
projects  are  for  the  purpose  of 
evaluating  the  interim  standards,  and 
are  to  be  completed  prior  to  preparation 
and  adoption  of  the  final  standards. 

In  August  1981,  Congress  again 
amended  the  Act.  subtitle  D  of  title  10  of 
the  Omnibus  Reconciliation  Act  of  1981, 
Public  Law  97-35.  amended  the  Act  to 
create  the  term  "voluntary  performance 
standards";  eliminate  the  provision  for  a 
possible  statutory  sanction  for  non- 
compliance: and  add  a  provision  that, 
except  for  Federal  buildings,  "voluntary 
standards  will  be  developed  solely  as 


guidelines  to  provide  technical 
assistance  for  the  design  and 
construction  of  energy  efficient 
buUdings".  42  U.S.C.  6B33(a)(4).  The  term 
"voluntary  performance  standards"  was 
defined  to  mean  "an  energy 
consumption  goal  or  goals  to  be  met 
without  specification  of  the  methods, 
materials,  and  processes  to  be  employed 
in  achieving  that  goal  or  goals,  but 
including  statements  of  the 
requirements,  criteria  and  evaluation 
methods  to  be  used,  and  any  necessary 
commentary."  42  U.S.C.  6832(9). 

At  the  end  of  1968,  in  the  middle  of 
this  rulemaking,  the  Pr3Sident  signed  the 
Federal  Energy  Management 
Improvement  Act  (Pub.  L  100-615)  into 
law.  That  Act  amended  the  National 
Energy  Conservation  Policy  Act  to 
authorize  DOE  to  issue  life  cycle  cost 
analysis  regulations  and  to  require  that 
"•  *  *.  The  design  of  new  Federal 
buildings  *  *  *  shall  be  made  using  life 
cycle  cost  methods  and  procedures 

*  *  *."  42  U.S.C  8254. 

B.  Background 

On  August  20. 1986,  the  Department 
published  in  the  Federal  Register  (51  FR 
29754)  proposed  interim  performance 
standards  for  new  Federal  residential 
buildings.  The  interim  performance 
standards  require  establishment  of  an 
energy  consumption  goal  for  the  design 
of  a  new  Federal  residential  building 
using  the  computerized  calculation 
procedure  provided  in  a  designated 
Federal  micro-computer  program.  In 
response  to  public  comment  and  with 
the  availability  of  additional  technical 
information,  DOE  promulgated  interim 
standards  and  the  revised  micro- 
computer program  on  August  25, 1988 
(53  FR  32536).  The  revised  micro- 
computer program  was  designated 
COSTSAFR  (Conservation  Optimization 
Standard  for  Sovings  in  federal 
Residences)  (Version  2.0).  The 
COSTSAFR  computer  program 
determines  a  set  of  options,  selected 
from  among  the  energy  conservation 
measures  included  within  the  program, 
that  will  produce  an  estimate  of  the 

•  optimum  discounted  energy  cost  for  a 
spedfic  type  of  residential  building  in 
the  geographic  location  where  it  will  be 
constructed.  The  program  uses  the 
optimum  set  of  energy  conservation 
measures  to  calculate  a  total  point  score 
which,  in  turn,  serves  as  the  energy 
consumption  goal  for  the  design  of  the 
Federal  residential  building. 

On  the  same  day  that  the  interim 
standard  was  published,  August  25, 
1988,  the  Department  published  a 
companion  notice  which  proposed 
adopting  thermal  mass  credits  for  walls 


•-  .  1 
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and  new  crtdM*  far  gluiag  optfi 
contained  in  a  farthvaodfiad 
of  (X)STSAnt  fVaniaB  SjO) 
an  ahematiwB  eoapBaoc 
inarattro  daai^w  (88  n  3XS47).  That 
propoaal  is  the  priodpai  baaia  far 
today'a  amendment*  to  tfaa  k^ai  M 
standards. 

DOB  piuposed  nocfflcaflons  to 
COSTSAFR  resdting  mainly  from 
evolving  DOE  research  regarding 
thermal  mass  and  windows.  First  DOB 
proposed  adding  to  the  COSTSAR 
program  ci  edits  for  certain  thermal  mass 
wall  configoratfoBS  in  site-baut  Homes. 
Second.  DOB  proposed  iniwpoiatiHg 
new  energy  data  iBte  COSTSAFR  for 
several  window  glaxing  options, 
includfaig  dear,  heat  absorbing,  low- 
emissivity,  and  reflective  glazings. 

TIm  alternative  compliance  procedure 
proposed  by  DOE  was  devised  to 
accoaunodate  innovative  building 
designs  containing  energy  conservation 
measures  not  covered  by  COSTSAFR. 
The  proposed  procedure  was  based  on  a 
comparison  of  the  estimated  eaeigy  cost 
performance  of  the  tonovative  design  to 
that  of  tfie  cIcMkest  prototype  design  in 
COSTSAFR. 

Details  regarding  »A^t»«"«  of  tfaeimal 
mass  and  glating  credita  (whicfa  are 
reflected  in  the  modificatiom  to  the 
COSTSAFR  computer  program)  and  of 
the  akcmative  conpliance  procedure 
may  be  fbaad  in  SactioD  n  of  the 
Supplementary  faifomatian  portioa  of 
this  Notice  and  DOE  responses  to  public 
comflMat  oa  the  proposed  modifications 
may  ba  found  in  Section  OL  Before 
todiay's  ameatknenta  take  effect.  DOE 
will  distribute  the  modified  vosioa  of 
the  COSTSAFR  coo^tar  program  and 
supporting  docuneatatioB  to  Federal 
agendea  and  other  interested 
individaala  and  gnMqia»  and  also  maice  it 
^  available  through  the  Department  of 
Commerce's  NatioBal  TMfaaical 
bifonnatioB  Service. 

The  interfaa  rtandarda  wfll  rwnain  in 
effect  VSI&  DOB  promolgates  final 
standvds.  The  Act  requires  DOB  to 
conduct  a  demonatratten  of  the  interim 
standards,  and  report  fta  ftodings  to  die 
Conpesa,  prior  to  die  devefopment  and 
prmnulgatian  of  flaal  standards. 

Federal  agencies  have  180  days  from 
the  publication  of  today's  modifications 
to  incorporate  them  into  their  residential 
building  standarda.  This  is  to  aDow 
Federal  agencies  to  make  a  smooth 
transition  to  the  use  of  COSTSAFR 
Venion  3.0. 


ILDesGripdoaoftbe 
dw  Intarim  Standards 


A  ThennalMasa  Walls 

A  new  thermal  maaawril  sectfophaa 
been  added  to  the  COSTSAFR  computer 
program  (Venion  3.0).  In  the  point 
system  COSTSAFR  Venion  3.0 
piroduces,  tfie  format  of  the  Aermal 
mass  section  is  similar  to  the  format  of 
the  window  suction.  The  OBsigDacs  (i-eM 
architect.  ei^tBeei;  ale)  will  have  a 
choice  betweea  a  wood  frame  waU  aad 
a  thermal  maaa  waU.  For  die  dmbs  wall, 
the  designen  will  choeae  values  for  the 
following  paramatan:  the  heat  capacity 
of  the  maaa.  die  total  walk  R-valne.  md 
the  bcatiaB  of  tlm  iasalatian  relative  to 
mass  (outside.  inteyaL  or  inskle).  Tte 
heat  capac^  ranges  from  4  to  28  (Btn/ 
ft**  *F).  The  beat  capacity  U  only  far  the 
massive  material  amd  does  not  inclode 
other  materials  is  tiw  waB. 

To  assist  the  designers,  a  section  has 
been  added  to  the  U.S.  Department  of 
Energy,  1968  COSTSAFR  3.9— User's 
Manual  (Conservation  Optimization 
Standard  for  Savings  in  Federal 
Residences),  In  Support  of  Proposed 
Modifications  to  Interim  Energy 
Conservation  Standards  for  New 
Federal  Residential  Buildings 
[COSTSAFR  3jO— User's  Manual], 
Washington,  DC.  DOE/CE-0222.  Volume 
1  of  2,  page  A.20  with  tabular  data  for 
the  heat  opacities  and  R-valnes  of 
materials  commonly  used  in  heavy- 
weight walls,  lids  information  was 
obtained  from  American  Society  of 
Heating  Refrigerating  and  Air 
Conditioning  Engineen.  faic  ASfOtAE, 
1985  Fundamental,  Inch-RDond  Bcfition 
[ASHRAE  Handbook).  Atlanta,  Ca.  The 
designen  win  use  the  appropriate 
numben  for  their  selected  construction 
materials  from  the  ASHRAE  Handbook 
tabular  data  and  a  worksheet  in  the 
COSTSAFR  3J)— User's  Manual  to 
calculate  the  wall  diermal  resistance  (R- 
value)  and  the  heat  capacity.  The 
Federal  agency  will  supply  designen 
with  a  copy  of  the  tabulated  data  and 
the  COSTSAFR  3.0— User's  Manual 
woiicsheet 

Thermal  atass  data  have  been  added 
to  the  COSTSAFR  computer  propam 
energy  data  files  and  conpliance  forms 
for  all  seven  site-built  prototypes.  No 
mass  conatnietion  data  has  been 
derefoped  or  added  far  maaafoctnred 
homes  (mobile  heirs)  doe  to  the  fact 
that  moUie  hemea  are  fabricated  using 
Ught  coostmction  twJmnlugy  to 


facilitato  traasportalfaa.  The  added  dato 
consist  of  die  ispassina  ceeffidents  for 

each  hictian  and  fat  the  haw  ting  and 
coolii^  saaannn  Thsrt  fr*""""  f-^tir 
ceefBdents.  which  have  bean 
doLisnind  in  Lawianoe  Baikdey 
Uhwatory.  1987  AffonkMs  Housing 
Through  BMtstgg  Coamavotioa,  A  Cuids 
to  Designing  and  CeasttuctingEaeigf 
EffieientHoatsa:  Taebtucal  Support 
Document  (1887  Affordable  Housing 
Technical  Support  Docuaaent)  LBL- 
16342.  pays  84  and  85. 0}RArr).>  at* 
used  by  006TSAFR  as  shoMm  in 
equations  1. 2.  and  3  later  to  determine 
the  energy  loads  for  a  range  of  heat 
capacities  and  wall  R-valaea.  The 
energy  loads  are  thai  converted  into 
points  as  discMsed  in  Chapter  5  of  die 
Interim  Federal  Residential  StoDdards, 
U.S.  Department  of  Energy.  1968 
Technical  Support  Docusaeni.  In 
Support  (^Interim  Energy  Conservation 
for  New  Federal  Residential  Buildings 
(1988  Technical  Support  Document), 
Washington.  DC  DOE/C&-0223.  Volume 
2of4. 

Three  different  massive  wall 
configuratians  have  been  modeled  for 
the  COSTSAFR  computer  program 
(Version  3.0):  mass  on  the  inside  of  the 
insulation,  mass  integral  with  the 
insulation,  and  mass  on  the  outside  of 
the  insulation.  A  ranch-style  prototype 
was  used  for  the  DOE  2.1  computer 
simulations  of  thermal  mass,  with  all 
components  except  the  walls  of  the 
house  held  constant.  The  components 
held  constant  were  a  4-indi.  carpet- 
covered  slab  foundation,  R-30  ceiling 
insulation,  and  double  glazing  with  an 
area  equivalent  to  15%  of  ttie  floor  area. 

For  mermri  mass  in  walls,  heat 
capacity  and  steady-state  thermal 
resistance  typically  can  be  varied 
independently.  A  waH  can  be 
constmeted  to  >ave  high  levels  of  bent 
storage,  or  thermal  resistance,  or  both. 
In  the  analyses  that  were  conducted  to 
generate  the  diermal  mass  wall  data,  the 
thickness  of  ^  mass  was  varied  to  give 
a  large  range  of  total  heat  capwritiea. 
Two  different  R-vafaes  wen  modded  in 
each  of  the  ttree  maaatve  wall 
configwations.  Tatde  1  {%*•  AffeediMe 
Housing  Techaicml  Support  Document. 
page  73)  presents  the  wall 
characteristics  that  were  modslcd. 

I  TM«  pabUcatiaa  wu  ■uliMqiu'otly  rtprinted 
and  publidMd  by  DOE.  The  dUtioa  for  that 
documant  U  U.S.  Departneat  of  EoMar.  isea 
Affordable  Houaing  Througb  Bnetiy  CoMervatia^ 
A  Guida  to  Dtaiyiins  and  ConatRictiag  EnMnr 
EfRcient  Hoina«  Tedmical  Support  Doauamt 
Waahli«tafi.  DC  Vohsne  2  of  3.  DOE/Sr/OOOSBTHS. 
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Table  i.— Mass  Wall  Characteristics 


Insulation  location 

conductiMty  (Btu/ 

MaaatNckiMM 
(inch«) 

HMt  capacity 
(Blu/fl»*T) 

ToW  wM  R-valua 
(hr*n«**F/Btu) 

Oirtaita                                                             

0.S 

0.5 

0.03-0.13 

4-8 
4-6 
4-« 

3.3-13.3 
3.3-13J 
3.3-13.3 

S.» 

In(((](                                         

i» 

Inlaid                                   , 

5.1Q 

^ 

Simulations  were  run  for  45  cities  for     < 
three  wall  configurations:  a  base  wall, 
the  base  wall  with  added  mass,  and  the 
base  wall  with  added  mass  and  added 
insulation.  From  the  results  of  the  initial 
runs,  each  of  the  cities  was  grouped  into 
one  of  12  zones  where  the  energy 
savings  with  the  extra  mass  divided  by 
the  savings  with  both  extra  mass  and 
resistance  were  comparable. 

Each  of  the  12  zones  was  represented 
by  a  base  dty  for  which  51  DOE  2.1 
computer  simulations  were  run,  covering 
the  range  of  wall  properties  listed  in 
Table  1.  From  these  results,  regression 
coefficients  were  calculated  for  each  of 
the  three  mass  locations — outside, 
integral,  and  inside — and  each  of  the  12 
zones,  for  both  heating  and  cooling. 
These  regression  coefficients  were 
incorporated  in  the  following  equations 
to  give  the  change  in  Ihejoad  due  to  the 
addition  of  mass: 

Mass  wall  incremental  load=Ci+i*EXP(C« 
*HC) +C*Ut+ C,*EXP(C;,*HC)*U, 

Equation  1 

where: 

C«....Ct  =  regression  coefficients 

HC  =  the  heat  capacity  (Btu/fl***F) 

U,  =  the  total  waU  U-value  (Btu/hr*ft»*'F) 

EXP  =  the  exponential  function 

Using  the  existing  COSTSAFR 
(Venion  2.0)  data  base  for  wood  frame 
walls,  Equation  2  was  developed  to 
estimate  the  heating  and  cooling  loads 
for  the  basic  woo^^ame  walls  with  U- 
values  corresponcflng  to  the  specific  set 
of  R-values  given  in  the  point  system  for 
thermal  mass  walls. 

Frame  wall  load=C»*U,»-|-C.*U,-|-C» 

Equation  Z 

whet«:  Ct....Ct  ^regression  coefficients. 


The  incremental  load  for  the  mass  wall 
is  added  to  the  load  for  a  wood  frame 
with  the  same  total  U-value  to  obtain 
the  total  energy  load  for  the  mass  wall: 

Total  mass  wall  load = frame  wall 
load + mass  wall  incremental  load 

Equation  3 

For  a  more  detailed  discussion  of  the 
development  and  insertion  of  thermal 
mass  data  files  in  COSTSAFR,  see  1987 
Affordable  Houiing  Technical  Support 
Document,  pages  73-85.  For  a  more 
detailed  discussion  on  converting  the 
total  mass  wall  load  into  a  point  score, 
see  1988  Technical  Support  Document, 
Section  5.0,  pages  5.1-5.6. 

B.  New  Window  Data 

New  window  data  have  been 
incorporated  in  the  COSTSAFR  program 
(Venion  3.0)  for  all  site-built  prototypes. 
The  new  window  data  did  not  address 
mobile  homes  due  to  the  fact  that 
building  orientation  relative  to  mobile 
homes  is  not  a  controllable  factor 
because  they  are  usually  built  without  a 
specific  site  in  mind.  The  sun-tempered 
(formerly  passive  solar)  section 
compliance  format  has  been  changed  by 
adding  a  new  low-emissivity  (low-E) 
section.  The  main  window  section  (E)  in 
the  compliance  forms  is  unchanged.  This 
section  contains  the  points  for  clear 
glass  with  equal  areas  in  the  four 
cardinal  directions  (North,  East  South. 
West)  with  conductive  and  solar  loads 
combined.  The  heat  absorbing  and 
reflective  window  sections  also  remain 
imchanged.  The  section  for  low-E 
glazing  has  the  same  format  as  the  heat 
absorbing  and  reflective  window 
sections  (i.e.,  it  modifies  the  points  for 
clear  glass). 


The  new  sun-tempered  section 
modifies  the  window  points  for  different 
glazing  area  percentages  in  the  cardinal 
directions.  The  points  from  this  section 
are  in  addition  to  the  points  from  the 
clear  glass  section.  Due  to  the  nature  of 
the  solar  load  equations,  point  system 
usen,  if  they  want  to  receive  credit  for 
window  orientation,  have  to  complete  a 
set  of  three  equations  for  both  heating 
and  cooling  in  the  sun-tempered  section. 
Fint  they  enter  the  desired  window 
areas  (as  a  fivction  of  the  total  window 
area)  in  the  four  cardinal  directions  (see 
equations  (4)  and  (7)  below).  Second, 
(see  equations  (5)  and  (8]).  the 
preliminary  numben  are  modified  by 
the  shading  coefficient  and  the  window 
area  as  a  fraction  of  the  floor  area.  A 
table  with  shading  coefficients  for  the 
different  glass  types  is  provided  in  the 
updated  COSTSAFR-3.0  User's  Manual 
(see  page  A.11).  This  table  must  be 
provided  to  designen  by  the  Federal 
agency.  The  third  set  of  calculations 
(Equatioiu  (6)  and  (9))  determine  the 
points  for  the  sun-tempered  design.  All 
these  calculations  will  now  be  found  as 
part  of  the  COSTSAFR  compliance  form. 
For  a  more  detailed  description  of  the 
terms  of  Equations  (4-9),  refer  to  the 
U.S.  Department  of  Energy,  1988 
Supplementary  Technical  Support 
Document,  In  Support  of  Proposed 
Modifications  to  Interim  Energy 
Conservation  Standards  for  New 
Federal  Residential  Buildings, 
(Suppleipentary  Technical  Support 
Document),  Washington.  DC  DOE/CE- 
0222,  Vol.  2  of  2,  Section  2Z  pages  4-9. 

Heating  Points 

A.  (Ci*  —  -l-Ci* -i-Ci +C*' ) 

n  e  •  w 


-(C,+C»+C+C4)*0.25=     jj 
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Equalion  4 

fttHO^/pt  Floov 

j^ . * «  ^"^  _  _ 

X    8C    %AMEA  1000  Z 

Equation  S 

z         z         u 

Equation  8 


SC-8h*«nc  MMffictaat  (d 

lUAw — fcacliaB  of  iluiat  wilk  Mrth.  Mat 

■outh.  and  west  orionUtioo.  mpactivcfy 
X  and  Z=  iotennediaie  valuM  uaed  in  the 

cncnuthnss 

Cooling  Points 


n  •  ■  w 


-(C,+Ci+C.+C.)*M8> 


Equation  7 


R_' V 


Pratotvpe  Floor 


X    SC    %AXEA  IflOO 


Equation  8 


n4 


z  z         c 


Equation  9 ' 


whan: 

Ci  .-Ct '  constaots 

SC=S)iading  coefficient  (depends  on  layers) 

n.e.s,w  ^  fractioa  of  glazing  with  north,  east. 


aovn.  md  wsal  oifaiitation.  reepecnwly 
X  mmk  Z-lntoiiMdiala  »aiaa«  mad  hi  the 


C  ^  nunber  of  haatfaig  points 

The  new  window  energy  data  were 
geneiated  for  each  of  4S  baae  tocatiena 
(•ee  1967  Affordabla  Housing  Technical 
Support  Document,  pages  88-111]  and 
for  both  heating  and  cooling  seaaons. 
The  window  energy  loads  were 
deteniMd  sqMntaIr  i>»  te  ko«k  dM 
to  (xoiwiUoa  aad  Ifae  loads  iws  to  solar 
gain.  For  Ike  coadocthre  hiad.  DOB-M 

iliBiilniiioi Iiiiiifiii  iHil  II  T   ••' 

prototypes  and  locatioBS.  with  equally 
distribmtad  windows  having  a  shading 
coefficient  of  IM  and  an  area  12%  of  the 
total  floor  area.  Window  U-vahies  of 
l.ig  048.  tad  ai0  were  riaalalari  "fte 
theiBM}  jaleirtly  of  other  eeayoaents  at 
the  bnildinf  was  held  at  levels 
coBoiatent  with  the  wiwkr 
Parameters  sach  as  the  therawstat  set 
points  and  jntetnal  gains  were  idaatical 
to  the  ooadMoas  it  tbe  siraoktiaBS  for 
the  original  residsntial  boosing  data 
base  (see  1987  AffoidMe  Housing 
Technical  Support  Document,  see  page 
32  for  thermostat  set  points,  pages  33-35 
for  internal  gain  levels). 

The  eoadnctfTe  loads  are  a  fimctkm  of 
the  window  U-vahie  with  the  window 
area  as  a  nndtiplier.  The  regression 
equation  seed  to  determine  the 
conductive  load  is: 

Conductive  load>ana*(U*Ci*24-t-U 

Equation  10  ' 

where: 

&  and  (^»the  regreasion  ceefBriente 

U>U-Mlue 

Areas  total  jjhndow  area 

The  solar  component  of  the  window 
load  was  deten^ned  by  a  set  of  52 
parametric  siranlations  for  tte  ranch 
prototype  in  each  of  the  45  base 
locations.  The  ^mdfaig  coefficient  was 
varied  from  1.00  to  0:00  and  fiie  total 
window  area  ranged  from  8%  to  20X  of 
the  total  Soar  area.  Window  areas  in  tfie 
four  cardinal  orientations  were  varied 
from  1%  to  14%  of  the  floor  area.  A 
quadratic  multi-variant  regression 
equation  was  developed  as  a  result  of 
the  simulations: 


Solar  load-ZETA\l-t-Ci*ZETA) 
Equation  11 

with  ZeU-(a*n+C*e-»-a*s-t-Ci 
•wrarea*SC 

Equation  12 


Ct Gt— iBgieaaioB  toeffliJeiits 

Areas  the  total  window  area 
SCs  Shading  coefficient  (depends  on  layan) 
n.e.s,WK  fraution  of  glaxing  win  nuiln.  east 
saath.  aoa  wew  afientalioR.  respectfTeiy 

He  total  window  energy  bad  is 
simply  a  combiaation  oi  the  oondactive 
and  solar  loads: 
Window  loads  conducive  load  +  solar  load 

Equation  13 

Data  were  produced  for  all  the 
COSTSAFR  window  options  from  the 
window  regression  equations  (see  1967 
Affordable  Housing  Technical  Support 
Document,  pages  109  and  111). 
WlNDOW-2,  a  one-dimensional  heat 
transfer  computer  program  that 
determines  the  shadiag  coefficient  and 
the  theraial  transmittance  (U-value]  of 
the  glass  based  on  weather  coadiUona. 
the  number  of  layers,  the  thickness  of 
the  air  space,  and  the  glass  properties, 
was  used  to  generate  tfie  U-values  and 
shading  coefficients  for  the  various 
types  of  glass.  Glazing  thermal  and 
optical  properties  were  obtained  from 
manufaetarer  prednct  information  and 
the  ASHRAE  Handbook.  Weather 
conditions  for  the  heating  season  data 
consisted  of  30  *F  outside  temperature, 
70  *F  inside  tenparature,  10  ssph  outside 
air  speed,  and  no  solar  load  (nq^t-time 
conditions).  Cootiag  saason  weather 
conditions  were  taken  from  the 
ASHRAE  Handbook  The  U-vakes  and 
shading  coeffkients  generated  by  the 
WINDOW-2  program  %vare  ased  in 
equations  10  th«^'s^  13  to  determ'ne  the 
w^ow-related  energy  loads  used  by 
COSTSAFR. 

C.  Alternative  Compliance  Pivcet^ire 

The  standard  method  of  compliance 
for  the  interim  standards  is  for  Federal 
agency  use  of  the  COSTSAFR  computer 
program  and  the  compliance  forms  it 
produces.  The  COSTSAFR  program  uses 
energy  data  calculated  by  the  DOE  2.1 
computer  program  in  simulations  of  the 


^ 


^ 
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enatgy  paflfatsMMca  o<  aiaa  proAetypa 
house  designa  baik  wi^  s^dfic 
material  and  by  specific  GoaatnictioB 
practices.  White  the  COSTSAFR 
program  covers  a  wide  raage  of  eaatgy 
~  consexvatiaB  maosuresk  iadudiag  varied 
insulatioa  levels,  wrindow  optiana.  five 
types  ofhaating  equipment  and  two 
types  of  water  heating,  it  doea  net  have 
the  ability  to  canaider  builcfing  desigae 
with  tuttsual  at  iaoovative  energy 
conservation  awasures.  For  example,  it 
does  not  include  designs  with  sudt 
imusuat  or  innovative  technologies  as 
zoned  heating  (a  number  of  rooms  or 
spaces  whose  temperature  can  be 
individually  controltedj. 

Today  DOE  issues  amendments  to  the 
interim  standard  which  provide  for  an 
alternative  compliance  procedure  for 
use  in  determining  whether  an  unusual 
or  innovative  building  [i.e..  includes  an 
energy  conservation  measure  not  in 
COSTSAFR)  meets  or  exceeds  Ae 
interim  standard  (i.e.,  the  energy 
consumption  goal)  for  the  building 
design  project  in  question.  In  genwal, 
the  sawmfrDCHt  requires  a  three-step 
procedure.  Ffrat.  tfw  Federal  agency  s^s 
the  appKcaMe  eiwrgy  cumumplioB  gori 
by  (A)  Selecting  the  COSTSAFR 
prototype  desi^rr  wMdi  most  ehia^ 
rsscndiks  dw  unuaari  or  inaovativc 
design,  and  (B)  calcalating  tha 
duooaaled  energy  coat  br  the 
COSTSAFR  prototype  deai^i  osiag  the 
optimuB  levels-  of  the  varioas  energy 
conservation  mcasuiea  tnchidud  on  ^ 
COSTSAFR  complianoe  fonas.  Second, 
the  Federal  agency  eatimatea  the 
discounted  eaeigy  cost  for  the  proposed 
UDosual  or  iaaavative  deaign,  using  (A) 
The  DOE2.1C  coaaputer  pro-am  to 
deteimiae  estiaiated  beating  and  cooling 
loads;  (B)  the  COSTSAFR  compliance 
{onus  used  in  the  first  step  or  DOE  test 
procedure  results  for  hot  water  heaters 
and  refrigerator /freezers;  and  (C) 
uniform  present  worth  factors  &«m  the 
COSTS/^R  compliance  forms  uaed  in 
the  first  step.  Third,  the  Federal  agency 
compares  the*  two  discounted  energy 
cost  figures  calculated  under  tfie  first 
two  steps.  If  the  discoimted  energy  .cost 
of  tfte  mnraoal  or  innovative  building 
design  is  equal  to  or  is  less  than  the 
discoonted  energy  cost  of  flie.  selected 
COSTSAFR  prototype,  ttien  tftat  nsusual 
or  innovative  design  is  in  compliance 
with  die  applicable  energy  consumption 
goal  ander  subpart  C  of  10  CFR  part  435. 

DOE  has  leserved  one  paragraph 
under  1 43Gk306(c)f3)  for  solar  domestic 
hot  water  heaters.  During  the 
demonstratioa  period.  DOE  will  be 
evaluating  the  suitability  for 
incorporation  by  reference  into  the  rule 
of  privately  developed  test  procedures 


for  such  davieaa.  Bdiabia 
procaduiaa  Isr 


energy 

eovatedby  tha 

psecaiva.  Pari  e#  Ika  pcoeesa  oT 

evalaatiag  privatdy  demJapsd  tss« 
praccoarea  waaW  ae  prapaaal  tar  panac 
comawat  md  leiiew  nnder  sectioa  32  of 
the  Federal  Etiergy  Administration  Art, 
as  amended,  15  U.S.C.  78ft 

The  altonative  compliance  procedure 
is  more  complicated  fhaa  using 
COSTSAFR  because  it  requires  use  of 
D0E-2.1C  and  several  additional 
calcalatioBS  and  caa4tarisoBS  whereas 
most  o<  tha  aaalysift  haa  alraady  been 
done  for  ^  broad  raafe  of  eaeigy 
LUMCinatiiai  ainnsMTtt  f-  ^"«y^*-™ 
{^  the  time  iia  altsmalive  campianca 
prooedore  becoaies  effective,  some 
chan^ea  «ai  have  baan  Bwde  to  Poiat 
Systen  to  make  it  ea^er  to  locata 
inputs;  for  exanpk,  Ae  compliance 
f OTBis  win  have  been  edHed  to  state  the 
optimtBB  window  area  peitentaga  anA 
optinmm  label  values  for  aypnances  in 
cmiBUt  year  doBars  yn&  have  been 
added.)  hi  developing  the  final  standard, 
DOE  intends  to  work  toward 
sinplification,  and  given  the  heavy 
reliance  on  coo^iuter  programs,  greater 
user  frien^iness  aad  flexibility. 

Soma  Federal  agendea  aaay  dasiyi 
new  rendential  baiUiags  with  tfaair  earn 
employees,  adrila  others  moy  use  tha 
procurement  proeasa  to  obtaia  baMing 
designs.  Uider  paragraph  (c)  of  10  C7R 
436.399(c)»  the  head  of  each  Pederri 
agency  is  requked  to  adopt  appropriate 
procediues  >o  vasate  that  tfie  design  of  a 
new  Federal  rvsideutiri  buildiBg  is  not 
less  energy  conserving  than  the  "energy 
consumption  goal"  established  for  such 
a  building,  Fart  of  the  task  of  adopting 
implementing  agency  procedures  will  be 
the  development  of  apprq;uiate 
procedures  for  the  procurement  process 
if  that  procesa  is  used.  If  an  agenqr's 
procurement  requirements  for  a  buUdiag 
desi^k  woaM  allow  for  proposal  of  a 
design  with  an  unusual  or  innovative 
energy  consesavation  meaaure.  fiien  the 
agency  may  also  have  to  provide  to  an 
offeror,  or  advise  aa  ofieror  how  to 
acquire,  necessary  materiala  sudi  aa  ttie 
COSTSAFR  and  DOE-^.lC  coaqwter 
programs  from  the  National  Teduncrf 
Information  Service.  If  an  agency 
wanted  proposals  of  designs  with 
unusoal  or  innovative  wiergy 
conservation  measures,  it  nri^  perform 
the  altemative  compliance  procedure 
itself  rather  Aan  impose  tfie  obRgation 
to  perform  the  procedure  on  offerors. 


The  followingts  a  sammaryoffta 
public  coannents  received  by  DOE  on 
the  propased  modificationa  to  the 
COSTSAFR  computer  program, 
pabBshed  in  the  August  25, 1968.  Fadasal 
Ra^iter.  Comments  were  received  from 
August  25, 1988.  throng  November  23. 
1968.  DOE  held  a  pubDc  hearing  in 
Washington.  D.C,  and  a  total  of  16 
comments  were  received  from  the  five 
sources  who  provided  wnitten  and  oral 
testimony.  Their  comments  were 
relevant  to  thamal  mass  and  the 
aUeraafive  compfianoe  pracadiire  aad 
are  Ascussed  below.  No  comments  were 
received  regaxdiag  tha  proposed 
window  datau  Camments  on  aubyfcta 
other  tham.  thermal  mass  or  the 
altemative  campliance  procedure  were 
deemed  out-af-scope  and  accordingly 
are  not  dismssed  below. 

A.  Thetittat  MOBB 

1.  One  of  the  cnmmtntert  disputed  the 
nHni-'T^^"  of  lower  R-valoas  for 
masonry  walls  eking  page  3  of  Draft 
1964  Affordable  Homing  "ntrougb  * 
Energy  Caaservatioa  Tectmical  Suppatt 
Docamutt  tco|y  attached  te  coaiiaaat 
28(9.  The  canaMnttf  c^aksad  that 
variahka  alfsctiag  mass  oedlta  bara 
been  'Igpored".  The  pansn  a*o 
coiaaeatad  also  quotad  from  a  atady 
(copy  attached  to  caooant  206) 
pcffonned  by  AaNnhanal  Inatitate  of 
Stan^ida  and  TeiAnalogy  |^<I6T. 
formeriy  the  National  Bareaa  al 
Staadarda  (^a^).  This  study  asad  a^ 
sinuitatian  awdel  an  aavaral  tert 
buildi^  GaU#  to  ptoduca  data  which 
indicated  ttiat  in  certain  dfcaaMtaaci 
wall  mass  baa  a  sisaH  effect  on  space 
heating  aad  ceoliag  leads  with  tha 
preaance  dTimarior  mass. 

I}0£  AeapaaserThe  A»ft  < 
support  dacanent  to  whioi.  the 
commentet  referred  is  i 
of  the  tcduncal  si^port  ( 
vAAd^  support  today's  th 
data  additiett  to  COSrSAPR.  Now  of 
Ae  vatiaUea  mentioned  on  tha  page 
that  die  catMsentat  cited  have  baea 
"ipiored".  See  II  4.1. 6-2.1, 6Ji.  1967 
AffardoUe  Hemtrng  Techmctd  Stif/pott 
Document  Moreover,  ao  evidence,  other 
than  the  NIST  stady,  «waa  cited  to 
.support  the  dLvm  that  mcessive  credit 
is  9vea  to  wail  moss  or  that  the  pointa 
associated  with  wall  mass  are 
inaccurate  Although  R-vahies  down  to 
R-4  are  aUewed  far  thermal  mass  walls, 
the  effect  of  lower  thermal  itsintanrp  is 
acGOUBted  for  m  tha  energy  data  basa 
utilized  by  COSTSAFR.  For  three 
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reason*  DOE  does  not  believe  that  the 
NIST  study  on  the  effect  of  lower 
thermal  resistance  warrants  eliminating 
or  altering  thermal  mass  data  that  DOE 
is  adding  to  COSTSAFR.  First  the 
commenter  quoted  from  the  abstract  of 
the  study  which  overlooked  statements 
in  the  text  of  the  study  acknowledging 
the  measurable  effects  of  w^l^jnass  on 
space  heating  loads.  See  comment  200, 
Enclosure  2.  page  2.  Second,  the 
,  commenter  overlooked  the  caveats  and 
'cautions  at  pages  30-31  of  the  study 
which  state  t|>at  the  effect  of  thermal 
mass  is  dependent  on  variety  of 
interacting  factors  which  differ  from 
house  to  house.  The  NIST  simulated 
buildings  differed  from  the  COSTSAFR 
prototypes  in  ways  which  involved 
some  of  these  critical  factors,  and  the 
NIST  study  acknowledged  at  page  31 
that  its  conchuions  are  limited  to  the 
houses  simulated.  The  NIST  houses 
differ  froi^the  CX)STSAFR  prototypes 
because  tJny  were  assumed:  (1)  To  be 
one-story  house  writh  smaller  floor  area; 
(2)  to  have  less  interior  furnishings;  (3) 
to  have  a  lower  R-value  level  of  ceiling 
insulation;  and  (4)  to  have  an  unusually 
high  air  change  rate  per  hour  (see 
Comment  200,  Enclosure  Z  page  13, 
footnote).  Third,  the  computer 
simulation  model  for  the  NIST  study, 
unlike  the  model  used  for  COSTSAFR 
(DOE-2.1).  is  based  on  a  different 
computer  program  called  BLAST.  DOE 
is  considering  further  research  in  this 
area  as  it  be^ns  development  of  the 
final  standards.  Members  of  the  public 
are  encouraged  to  continue  sending 
DOE  relevant  information. 

2.  Another  comment  criticized  the 
proposed  thermal  mass  modification  to 
the  COSTSAFR  computer  program  on 
the  ground  that  lower  point  benefits  are 

^assigned  for  wall  thermal  mass  in 
constructions  using  crawl  spaces  or 
basements  rather  than  slab  on  grade 
construction.  The  commenter  requests 
clarification  or  an  appropriate  change  in 
a  future  version  of  COSTSAFR. 

DOE  Response:  The  comment  is  in 
error  because  points  associated  with 
wall  thermal  mass  levels  are  entirely 
independent  of  the  selected  foundation 
type.  In  developing  the  final  standards, 
DOE  intends  to  address  the  interaction 
between  thermal  mass  and  alternative 
foundation  types. 

3.  Also  singled  out  for  criticiam  was 
the  fact  that  point  credits  for  thermal 
mass  were  lower  in  multi-family  units 
than  in  single-family  units.  It  was  argued 
that  the  effects  of  thermal  mass  are 
generally  understood  to  increase  as 
internal  gains  increase  and  multi-family 
units  generally  have  higher  heat  gains 
per  square  foot  of  floor  area. 


DOE  Response:  The  analysis 
documented  in  the  1987  Affordable 
Housing  Technical  Support  Document 
(sfOages  73-65)  showed  that 
differences  in  thermal  mass  wall  points 
for  different  prototypes  are  dominated 
by  differences  in  wall  area,  not  internal 
gains.  The  points  are  based  on  changes 
in  energy  losses,  and  the  energy  lost 
throu^  a  wall  is  a  function  of  the  total 
opaque  wall  area.  Multi-family 
prototypes  used  by  COSTSAFR  have 
smaller  mass  wall  point  totals  because 
they  typically  have  smaller  exterior  wall 
surface  areas  per  housing  unit  than  the 
single-family  prototypes. 

4.  Finally,  one  of  die  commenters 
suggested  that  today's  (Construction 
methods  employ  materialsfother  than 
wood  as  home  building  frmning  material 
and  that  appropriate  cortBctions  should 
be  made  to  COSTSAFR  to  reflect  the 
use  of  materials  such  as  metal  studs. 

DOE  Response:  The  addition  of 
framing  factors  and  point  system 
adjustment  factors  will  be  considered 
during  the  development  of  the  final 
Federal  residential  standards.  The 
research  necessary  to  include  them  had 
not  been  conducted  at  the  time  of 
development  of  the  interim  standards. 

B.  Alternative  Compliance  Procedure 

1.  There  were  three  concerns 
expressed  in  the  comments  about  the 
proposed  alternative  compliance 
procedure.  Those  concerns  were: 

a.  The  alternative  compliance   

procedure  is  inconsistent  with  10  CFR 
part  436,  which  requires  Federal 
agencies  to  use  a  Federally-established 
life  cycle  costing  methodology,  and 
which  includes  the  analysis  of  non- 
energy  operating  and  maintenance 
costs,  in  assessing  the  cost  effectiveness 
of  a  building  design. 

b.  The  alternative  compliance 
procedure  should  be  expanded  to  allow 
use  of  BLAST  and  possibly  other 
computer  models  that  are  more 
commonly  used  by  the  military  services. 

c.  The  alternative  compliance 
procedure  is  too  complicated  for 
Department  of  Defense  (DOD)  agencies 
to  use. 

DOE  Response:  a.  The  comment  that 
the  alternative  compliance  procedure 
was  inconsistent  with  10  CFR  part  436 
caused  DOE  to  review  the  interim 
standards  in  subpart  C  of  10  CFR  part 
435  in  Ught  of  the  provisions  of  10  CFR 
part  436,  subpart  A.  As  a  technical 
amendment,  today's  rule  adds  a  new 
S  435.306  that  establishes  requirements 
for  selection  of  designs  which  comply 
with  the  interim  standards  and  describe 
the  relationship  between  the 
requirements  of  subpart  C  of  10  CFR 
part  435  and  the  requirements  of  10  CFR 


part  436.  That  new  section  states  that,  in 
selecting  a  building  design  or  among 
alternative  building  designs,  it  is 
essential  to  perform  a  life  cycle  cost 
analysis  to  identify  whether  the  design 
in  question  has  higher  Net  Savings  or 
lower  total  life  cycle  costs,  calculated  in 
compliance  with  10  CFR  part  436,  than 
the  COSTSAFR  prototype  and  any  other 
alternative  building  design  which  is 
considered.  See  10  CFR  436.18  (d).  (f). 
436.20.  In  performing  a  life  cycle  cost 
analysis,  the  Federal  agency  will  have  to 
consider  non-energy  cash  flows  such  as 
replacement  costs  and  operations  and 
maintenance  which  are  not  part  of  the 
COSTSAFR  or  the  alternative 
'  compliance  procedure.  As  a  result,  the 
Federal  agency  will  choose  the  design 
alternative  which  it  estimates  is  the 
economically  optimal  alternative  among 
the  design  alternatives  which  are  in 
compliance  with  the  applioeble  interim 
standard  under  subpart  C  of  10  CFR  part 
435.* 

b.  The  comment  that  DOE  should 
expand  the  alternative  compliance  '* 
procedure  to  allow  the  use  of  BLAST 
and  possibly  other  coi)nputer  models  that 
are  more  commonly  used  in  the  military 
services  will  in  part  be  satisfied  by 
DOE'S  exploration  of  the  feasibility  of 
permitting  the  use  of  BLAST  for  the 
alternative  compliance  procedure  in  the 
final  standard.                          ,-j. 

c.  With  regard  to  the  commenrthat  the 
alternative  compliance  path  is  too 

»  complicated,  DOE  is  exploring  a  method 
by  which  data  input  to  DOE-2  might  be 
greatly  simplified  and  if  such  a  method 
is  developed  then  it  will  be  included  in 
the  final  standard.  Unless  a  more 
stringent  standard  is  in  effect  pursuant 
to  10  CFR  435.303(b),  DOD  and  other 
agencies  will  have  to  provide  training  to 
their  own  employees  or  sufficient 
information  and  materials  (e.g.  DOE-2.1) 
to  enable  potential  contractors  to 
perform  the  alternative  compliance 
procedure. 

2.  Another  who  conunented  expressed 
concern  that  the  alternative  compliance 
procedure  could  not  be  completed  in  the 
typical  60-00  day  response  period 
allowed  through  most  military  requests 
for  proposals  (RFP). 

DOE  Response:  While  not 
underestimating  the  complexity  of  the 
task.  DOE  thinks  that  the  analysis 
required  could  be  completed  in  the    . 
typical  60-00  day  response  period.  If  not. 


*  Condf  tent  with  tO  CFR  part  436.  tlie 
COSTSAFR  computer  program  will  be  modified  by 
the  efFeclive  date  of  today's  amendment*  to  include 
current  life  cycle  cott  input  data  and  to  allow  fur 
annual  updating  of  that  data.  ' 
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then  that  Eespoeee  period  shimld  be 
lengthened  where  appropdat*^ 

C.  Genera  f  Cottttnente 

1.  Finally,  one  comment  argued  that  a 
90  day  comment  period  was  not 
sufficient  for  those  who  wanted  to 
comment  to  study  the  proposed 
modificatioRS  and  sseke  inioniied 

DOB  iies^owc;  DOE  censidcred  aU 
coaments  that  weie  received  in  a 
reaseeeWe  pctied  af  tinac  feUmwing  tbe 
close  of  comaMBts.  The  iedividital 
making  this  ceaoMiit  provided 
comments  thel  weie  coBstdcred  by 
DOE. 

IV.  PROCEDURAL  mt^THOMENTS 

A.  National  Environtneatai  Policy  Act 

DOB  prepared  and  taaued  an 
environmental  assessment  (EA).  (DOE/ 
EA-030O),  for  the  propoaed  interim 
standards  under  the  Implementing 
.  Regulations  of  fte  Council  of 
Enviroimental  Quality  for  tfie  Nattosal 
EnvironmefltakAjIicy  Act  of  19001  as 
amended.  The  EA  addresses  Ae 
possible  incremental  environmental 
effects  8ttrfti«<able  to  the  application  of 
the  proposed  inlernB  standards  to  tfie 
des^  of  Piederal  residentiri  beildings. 
A  Fmding  of  No  Significant  Impact 
(FQNSI)  was  issued  on  April  17, 1986. 
DOE  has  determined  that  today's 
modifications  to  the  mterim  strndnds 
do  not  affect  the  assumptions  or  resalts 
of  the  EA,  and.that  te  origin^  FON»  is 
still  vahd 

B.  Executive  Order  No.  12291 

Section  3  of  Executive  Order  No. 
122S1. 46  PR  13193,  Fcfaniary  IS.  1961.     ' 
requires  that  DOE  detennine  whether  a 
propoaed  mie  is  a  "major  role"  as 
defined  by  section  l(bl  of  diat  Order, 
and  prefiaie  a  prelininary  regnlatocy 
impact  analysis  for  rules  whidi  fall 
within  that  definition. 

DOE  reviewed  &e  Final  Interim  Rde. 
completed  an  "Economic  Analysis."  51 
FR  2977a  August  2a  I960,  and 
concluded  that  the  Final  Intoim  Rule 
was  not  a  "maior  rale"  under  dus 
Executive  Order.  DOE  has  detennined 
.  that  the  modifications  to  the  interim 
standards  do  not  constitttte  a  "major 
rule"  either,  because  the  modifications 
will  not  result  wt.  (1)  An  annual  effect  on 
the  ecoooray  of  SlOOaflbon  or  more;  (2) 
a  major  increase  in  costs  or  prices  for 
consuBwrs,  individual  industries. 
Federal.  Slate  or  local  govermneat 
agencies  at  geographic  re^ons;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investsaent. 
productivity,  innovatioa,  or  on  tbe 
ability  of  United  States-based 


enterpriaea  to  ceaspele  in  deaneatic  at 
export  mariiete.  The  Bodificaliees  to  Ae 
interin  standarda  wiM  allew  allem^iwe 
crolit  for  three  nassifve  watt 
configurations,  new  window  glass 
optiooa.  Hid  akemelive  eoeqibaaca 
procedusea  diet  wiU  nllow  uliiiaalioe  of 
innovative  designs  ai 
conservation  options  not  { 
f  eead  in  the  caniM* 

Given  the  teletieely  sndl  nsMber  a< 
residestiak  beidingB  alEselBd  by  te 
iuteiin  etandends.  as  well  ae  Ike 
optiooal  aatoBs  of  tm  eiodifiratinna. 
DOE  has  d^amdaed  that  the 
modificatioaa  will  not  have  safficient 
effects  sodi  as  to  constitute  a  "tukjm 
rule"  wi^a  the  meaning  oi  Bxecstive 
Order  No.  12291. 

The  modKications  to  the  interin 
standards  were  subniiHeu  to  tne 
Director  of  the  Office  of  Management 
and  Budget  for  review  as  reqnired  by 
section  3(cK3)  of  Biecative  Order  No. 
12291.  The  Director  hew  conchded  his 
review  imder  diat  Executive  Order. 

C.  Regulatory  FlexibiSty  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  603,  604)  requires  DOE  to 
consider  the  effect  its  rutemaking  wiH 
have  on  small  businesses  in  tbe  nation. 
DOE  has  considered  the  modifications 
in  light  of  DOCs  anatyns  of  the  smalt 
business  impacts  of  the  Final  Interim 
Rule  (51 FR  29700,  August  20;  1988), 
including  its  impacts  upon 
manufacturers  of  buihfing  and 
constmcthm  materials  and  equipment 
architects,  builders,  construction 
companies.  Iliese  modifications  are 
minimal  and  by  creating  new  options 
allowing  for  credit  for  certain 
configurations  for  massive  walls,  new 
window  glazing  materials,  and 
ahematrve  compliance  procedures  for 
utilization  of  iimovative  designs  and 
energy  conservatioa  vrill  not  increase 
the  effects  of  the  interim  standards  to 
such  a  degree  as  to  activate  the 
provisions  of  the  Regulatory  FTexibility 
Act.  Consequently,  pursuant  to  section 
605(b)  of  that  Act  DOE  certifies  that  this 
rulemaking  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

D.  PaperwoA  Redectioa  Act 

No  information  coHecfion  or  record 
keeping  requirements  are  imposed  on 
the  public  by  diese  modifications  to  the 
interim  standards.  Accordingly, 
authorizations  are  not  required  under 
the  Paperwork  Reduction  Act  44  U.S.C. 
3501  et  seq.,  as  amended,  or  its 
implementing  regulations,  5  CFR  part 
132. 


E.  Fedetaimm  EffeeM 

Executive  Order  12612. 52  FR  41685 
(October  30, 1967),  requires  that 
regala4h>ne  or  rales  he  renewed  rer  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government  If  there  are  suffirient 
"substantial  direct  effects."  then 
Dcecutive  Order  12612  requires 
preparation  of  a  Federalism  Assessment 
to  be  used  in  aD  decisions  involved  in 
promulgating  and  implementing  a 
regulation  or  a  rule.  Sections  2  through  S 
of  Executive  Order  12B12  sat  forth  the 
principles,  criteria,  and  requirements  to 
be  used  in  preparing  a  Fedpraliaia 
Assessment 

The  principal  impacla  of  today's 
modificatkM  to  the  intcnss  standarda 
wrill  be  on  leaidential  buiUiacs 
constrnded  by  the  Federal  govenunesL 
These  modifications  are  being 
promulgated  pursaan*  to  legislatiea  that 
slates  "except  in  te  case  of  Federal 
buildings,  voluntary  peifuraunoe 
standards  shaH  be  devdoped  aohdy  u 
guidelines  isr  the  purpose  of  providiag 
technical  asaiatanse  br  the  dusiga  and 
constraetian  of  energy  efficient 
builthngs."  42  MS.C.  6a3(a)H)- 
Therefore.  the  raodificatians  will  no* 
have  a  substantial  direct  effect  on  the 
States,  the  relationship  between  the 
States  and  Federd  govemcni  or  . 
distribution  of  die  power  and 
responsibUities  aawng  Aie  variooa  Icvds 
of  government 

List  of  Suhjacto  ia  10  CFR  Pact  435 

Architects,  Building  Code  Officials, 
Buildings,  Energy  Conservation,  Energy 
Conservation  Bcniding  Performance 
Standards,  Engineers,  Federal  Buildings 
and  Facfflties,  Hooeing.  Insulation,  and 
Voluntary  ftrformance  Stanuaids. 

Issued  in  Waihingtnn,  DC  November  2& 
199a 

|.  Michari  Davis. 

Afuinkwd'-mntnTif  Cmmn-ntiynnr^ 
RenemaUeEmrgy. 

In  consideration  of  the  foregoing, 
chapter  U  of  ti^  10,  Code  of  Federal 
Regulations,  pert  438,  subpart  C  is 
amended  as  follows: 


PART* 

^VOLUHTAHV I 
STANDARDS  RW  HEW  WIILDINQBt 
IMNOATCWT  FOR  FEDERAL 
BUILOMGS 

1.  The  anthority  citation  for  part  435  i 
revised  to  read  as  fbUows: 
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Aaihariir  «2  U^C  8631-0870;  42  U.S.C 
•254: 42  VS.C.  not,  •(  «0«. 


2-3.  Section  435.302  is  revised  to  resd 
•s  follows: 

(a)  ilMSAmeans  American  National 
Standards  Institute. 

(b)  ASHRAE  Handbook  means 
American  Society  of  Heating. 
Refrigerating  and  Air-Conditioning 
Engineeers.  Inc  ASHRAE  Handbook. 
1965  Fundamentals.  Volume.  1-P  Edition. 

(c)  ASTM  means  American  Society  of 
Testing  and  Measurement 

(d)  British  thermal  unit(Btu)  means 
approximately  the  amount  of  heat 
required  to  raise  the  temperat\ire  of  one 
pound  of  water  from  59*F  to  60*F.  v, 

(e)  Building  means  any  new 
residential  structure: 

(1)  that  includes  or  will  include  a 
heating  or  cooling  system,  or  both,  or -a 
domestic  hot  water  system,  and 

(2)  for  which  a  building  design  is 
created  after  the  effective  date  of  this 
rule. 

(f)  Building  design  means  the 
development  of  plans  and  specifications 
for  human  living  space. 

(g)  Conservation  Optimization 
Standard  fi>r  Savings  in  Federal 
Residences  means  the  computerized 
calculation  procedure  that  is  used  to 
establish  an  energy.«on8umption  goal 
for  the  design  of  Federal  residential 
buildings. 

(h)  COSTSAFR  means  the 
Conservation  Optimization  Standard  for 
Savings  in  Federal  Residences. 

(i)  DOE  means  VS.  Department  of 
Energy. 

(j)  Domestic  hot  water  (DHW)  means 
the  supply  of  hot  water  for  purposes 
other  than  space  conditioning. 

(k)  Energy  conservation  measure 
(ECM)  means  a  building  material  or 
component  whose  use  will  affect  the 
energy  consumed  for  space  heating, 
space  cooling,  domestic  hot  water  or  . 
refrigeration. 

0)  Energy  performance  standard 
means  an  energyxonsumption  goal  or 
goals  to  be  met  without  specification  of 
the  method,  materials,  and  processes  to 
be  employed  in  achieving  that  goal  or 
goals,  but  including  statements  of  the 
requirements,  criteria  evaluation 
methods  to  be  used,  and  any  necessary 
commentary. 

(m)  Federal  agency  means  any 
department,  agency,  corporation,  or 
other  entity  or  instrumentality  of  the 
executive  bra^kih  of  the  Federal 
Government,  including  the  United  States 
Postal  Service,  the  Federal  National 
Mortgage  Association,  and  the  Federal 
Home  Loan  Mortgage  Corporation. 

(n)  Federal  residential  building  means 
any  residential  building  to  be 


constructed  by  at  for  the  use  of  any 
federal  agency  in  the  Continental  U.S., 
Alaska,  or  Hawaii  that  is  not  legally 
sub)ect  to  state  or  local  building  codes 
or  similar  requirements. 

(o)  Life  cycle  cost  means  the  minimum 
life  cycle  cost  calculated  by  using  a 
methodology  specified  in  subpart  A  of 
IB  CFR  part  436. 

(p)  Point  system  means  the  tables  that 
display  the  effect  of  the  set  of  energy 
conservation  measures  on  the  design 
energy  consumption  and  energy  costs  of 
a  residential  building  for  a  particular 
location,  building  type  and  fuel  type, 
(q)  Practicable  optimum  life  cycle 
energy  cost  means  the  energy  costs  of 
^  the  set  of  conservation  measures  that 
has  the  minimum  life  cycle  cost  to  the 
Federal  government  incurred  during  a  25 
year  period  and  including  the  costs  of 
construction,  maintenance,  operation, 
and  replacement ' 

(r)  Project  means  the  group  of  one  or 
more  Federal  residential  buildings  to  be 
built  at  a  specific  geographic  location 
that  are  included  by  a  Federal  agency  in 
specifications  issued  or  used  by  a 
Federal  agency  for  design  or 
•  construction  of  the  buildings. 

(s)  Prototype  means  a  fundamental 
house  design  based  on  typical 
construction  assumptions.  The  nine 
prototypes  in  COSTSAFR  are:  single- 
section  manufactured  house,  double- 
section  manufactured  house,  ranch-style 
house,  two-story  house,  split-level 
house,  mid-unit  apartment  end-unit 
apartment  mid-unit  townhouse,  end-unit 
townhouse. 

(t)  Residential  building  means  a  new 
building  that  is  designed  to  be 
constructed  and  developed  for 
residential  occupancy. 

(u)  Set  of  conservation  options  means 
the  combination  of  envelope  design  and 
equipment  measures  that  influences  the 
long  term  energy  use  in  a  building 
designed  to  maintain  a  minimum  of 
ventilation  level  of  0.7  air  changes  per 
hour,  including  the  heating  and  cooling 
equipment  domestic  hot  water 
equipment  glazing,  insulation, 
refrigerators  and  air  infiltration  control 
measures. 

(v)  Shading  coefficient  means  the 
ratio  of  the  heat  gains  through  windows, 
with  or  without  integral  shading  devices, 
to  that  occiuTing  through  unshaded.  V»- 
inch  clear  glass. 

(w)  Total  annual  coil  load  means  the 
energy  for  space  heating  and/or  cooling 
with  no  adjustment  for  HVAC 
equipment  efficiency. 

S42S.304    [Amandad] 

4.  Section  435.304  is  amended  by 
substituting  the  phrase  "Version  3.0"  for 


the  phrase  "Version  2.0"  the  four  times  i* 
occurs  in  this  section. 

5.  Section  435.305  is  added  to  read  as 
follows: 

I498J08   ANamallvaeomptanea 

(a)  If  a  proposed  building  design 
includes  unusual  or  innovative  energy 
conservation  measures  which  are  not 
covered  by  the  COSTSAFR  program,  the 
Federal  agency  shall  determine  whether 
that  design  meets  or  exceeds  the 
applicable  energy  consumption  goal  in 
compliance  with  the  procedures  set 
forth  in  this  section. 

(b)  The  Federal  agency  shall 
determine  the  estimated  discounted 
energy  cost  for  the  COSTSAFR 
prototype  building  design,  which  is  the 
most  similar  of  the  COSTSAFR 
prototypes  to  the  proposed  building 
design,  by — 

(1)  Printing  out  the  COSTSAFR 
compliance  forms  for  the  prototype 
showing  the  points  attributable  to  levels 
.  of  various  energy  conservation 
measures: 

.{2)  Calculating  the  estimated  unit 
energy  cost  on  the  compliance  forms,  on 
the  basis  of  selecting  the  optimum  levels 
on  the  compliance  forms  or  otherwise  in 
the  User's  Manual  for  each  energy 
conservation  measure;  and 

(3)  Multiplying  the  estimated  unit 
energy  cost  by  100. 

(c)  The  Federal  agency  shall 
determine  the  estimated  discounted 
energy  cost  for  the  proposed  building 
design  by — 

(1)  Estimating  the  heating  and  cooling 
total  annual  coil  loads  of  the  proposed 
building  design  with  the  DOE  2.1C 
computer  program  on  the  basis  of  input 
assumptions  including — 

(i)  Shading  coefficients  of  0.6  for 
summer  and  0.8  for  winter 

(ii)  Thermostat  setpoints  of  78  degrees 
Fahrenheit  for  cooling.  70  degrees 
Fahrenheit  for  heating  (6am  to  12 
midnight),  and  60  degrees  Fahrenheit  for 
Night  Setback  (12  midnight  to  6  am, 
except  for  houses  with  heat  pumps); 

(iii)  The  infiltration  rate  measured  in 
air  changes  per  hour  as  calculated  using 
appendix  B  of  the  COSTSAFR  User's 
Manual; 

(iv)  Natural  venting  with  a  constant 
air  change  rate  of  10  air  dianges  per 
hour — 

(A)  When  the  outdoor  temperature  is 
lower  than  the  indoor  temperature,  but 
not  above  78  degrees  Fahrenheit;  and 

(B)  When  the  enthalpy  of  the  outdoor 
air  is  lower  than  the  indoor  air. 

(v)  Internal  gains  in  accordance  with 
the  following  table  for  a  house  with  1540 
square  feet  of  floor  area,  adjusted  by 
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0.36  Btu/ft  */hr  to  account  for  changes 
in  lighting  as  the  floor  area  varies  bom 
1540  square  feet — 

Tabi£  1.— Internal  Gain  Scheoui^ 
(Btu) 


Hour  ol  day 


7_ 
B-™ 
9i— 
10.- 
11._ 
12_ 
13- 


14_ 
15- 
16- 


17- 
18- 


1»- 


20- 


21- 
22- 


23- 


24- 


1139 

247 

1139 

247 

1139 

247 

1139 

247 

1139 

247 

1903 

412 

2391 

518 

4782 

1038 

2790 

804 

T707 

370 

1707 

370 

2277 

483 

1707 

370 

1424 

308 

1480 

321 

1480 

321 

2164 

489 

2334 

508 

543 

3928 

851 

3928 

851 

4101 

888 

4101 

888 

3701 

802 

(vi)  Thermal  transmittances  for 
building  envelope  materials  measured  in 
accordance  with  applicable  ASTM 
procedures  or  from  the  ASHRAE 
Handboolq 

(vii)  Proposed  heating  and  cooling 
equipment  types  included  in  COSTSAFR 
or  having  a  certified  seasonal  efficiency 
rating: 

(viii)  Weather  Year  for  &ieigy 
Calculations  (WYEC)  weather  year  data 
(WYEC  data  are  on  tapes  available  from 
ASHRAE.  1791  Tullie  Circle.  N.E., 
Atlanta.  Georgia  30329).  or  if 
unavailable.  Test  Reference  Year  (TRY) 
weather  data  (obtainable  from  National 
Climatic  DaU  Center,  1983  Test 
Reference  Year,  Tape  Reference  ' 
Manual.  TD-0706.  Asheville.  North 
Carolina)  relevant  to  project  location. 

(2)  Estimating  the  discounted  energy 
cost  for  the  heating  and  cooling  energy 
loads,  respectively,  according  to  the 
following  equation — 


UFW*xtlia  untfonn  present  worth  discount 
bctor,  selected  from  the  last  page  of  the 
compliance  forms. 

Equipment  EfBdency^'tiM  test  Masonal 
efficiency  rating  of  the  heating  and 
cooling  equipment  only  (Le..  not 
including  iacH  at  distribution  system 
losses). 

(3)  Estimating  the  discounted  energy 
cost  for  water  heating  and  refrigerator/ 
freezer  energy  consumption — 

(i)  For  equipment  types  covered  by  the 
COSTSAFR  compliance  forms,  by 
multiplying  the  estimated  unit  energy 
cost  by  100:  or 

(ii)For  equipment  types  not  covered 
by  COSTSAFR— 

Discounted  Energy  Cost = 


Annual  Energy  Consumption  X  Fuel 
CostxUPW 

Energy  Factor 


Where: 

Fuel  Cost  and  tJPW*  are  as  defined  in 
paragraph  (c)(2)  of^is  section:  Annual 
Energy  Consumption  is  as  calculated  in 
10  CFR  430ui2:  and  Energy  Factor  is  the 
measure  of  energy  efficiency  as 
calculated  under  10  CFR  43022 

(iii)  [Reserved] 

(4)  Adding  together  the  discounted 
energy  costs  calculated  under 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section; 

(d)  If  the  discounted  energy  cost  (rf  the 
proposed  building  design  calculated 
under  paragraph  (c)(4)  of  this  section  is 
equal  to  or  less  than  tlie  discounted 
energy  cost  of  the  COSTSAFR  prototype 
building  design  calculated  under 
paragraph  (b)  of  this  section,  then  the 
proposed  building  design  is  in 
compliance  with  the  applicable  energy 
consumption  goal  imder  this  part 

6.  Section  435.306  is  added  as  follows: 

9435,306   SatocUng  a  Ma  eydaaffacttva 


Discounted  Energy  Cost= 


Total  Annual  Coll  LoadxFuel  CostxUPW* 
Equipment  Efficiency 

Where: 

Total  Annual  Coil  Load = the  total  heating  or 

cooling  annual  coil  load  calculated  under 

paragraph  (c)(1); 
Fuel  Cost=the  heating  or  cooling  fuel  coat 

calculated  in  accordance  with  sections 

SJi)  and  3J£  of  the  User's  Manual; 
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[ItoguMlons  a,  T,  U  and  XI 

S«curttlM  Cradtt  TnmMCttOfw;  LM  of 
Margmibto  ore  Stocka;  LM  Of 
Foraiyn  Mvgln  Stocks 

AOSNCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTWN:  Final  rule;  determinati<»  of 
applicability  of  regulations. 


In  selecting  between  or  among 
proposed  buUdlng  designs  which  con4>ly 
with  the  applicable  energy  consumption 
goal  under  diis  part  each  Federal 
agency  shall  select  the  design  which,  in 
comparison  to  the'applicable 
COSTSAFR  prototype,  has  the  highest 
Net  Savings  or  lowest  total  life  cycle 
costs  calt^ated  in  compliance  with 
subpart  A  of  10  CFR  part  436. 

(FR  Do&  91-2083  Filed  1-3&41:  &-45  am] 
I  OOOC  S4SS-S1-4I 


:  The  List  of  Marginable  OTC 
Stocks  (OTC  List)  is  comprised  of  stocks 
traded  over-the-counter  (OTC)  in  the 
Uidted  States  that  have  been 
determined  by  die  Board  of  Governors 
of  the  Federal  Reserve  System  to  be 
subject  to  the  margin  requirements 
under  certain  Federal  Reserve 
regulations.  The  List  of  Foreign  Margin 
Stocks  (Foreign  List)  represents  all 
foreign  equity  securities  that  have  met 
the  Board's  eligibility  criteria  under 
Regulation  T.  The  OTC  List  and  the 
Foreign  List  are  published  four  times  a 
year  by  die  Board  This  document  sets 
forth  additions  to  or  deletions  from  the 
previous  OTC  List  There  are  no 
additions  to  or  deletions  from  the 
previous  Foreign  List  Both  Lists  were 
published  on  November  1. 1990  (55  FR 
46040)  and  effective  on  November  13, 
1990. 
WHCTlVl  DATE  February  11. 1991. 


KM  FURTMBI  MTOWiATIOII  CONTACT: 

Peggy  Wolffivm,  Securities  Regulation 
Analyst  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2781,  Board  of  Governors  of  me  Federal 
Reserve  System,  Washington.  DC  20551. 
For  the  hearing  in^>aired  only,  Dorothea 
Thompson.  Telecommunications  Device 
for  die  Deaf  (TDD)  (202)  452-3544. 
SUPMXMDITAIIV  M^OWIIATION;  Usted 

below  are  additions  to  or  deletions  from 
the  OTC  List  This^upersedes  the  last 
OTC  List  which  was  effective  November 
13. 199a  Additions  and  deletions  to  die 
OTC  List  were  last  published  on 
November  1. 1900  (55  FR  46040).  A  copy 
of  the  complete  OTC  List  is  available 
from  the  Federal  Reserve  Banks. 

The  OTC  List  includes  those  stocks 
that  meet  dw  criteria  in  Regulations  G.  T 
and  U  (12  CFR  parts  207, 220  and  22t 
respectively).  This  determination  also 
affects  die  applicability  of  Regulation  X 
(12  CFR  part  224).  These  stocks  have  die 
degree  of  national  investor  interest  the 
depth  and  breadth  of  market  and  the 
availability  of  information  respecting 
die  stock  and  its  issuer  to  warr<uit 
regulation  in  the  same  fashion  as 
exchange-traded  securiti8ir.T!f>e  OTC 
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List  alio  inclndM  any  0|C  stock 
designated  under  a  Securities  and 
ExdMBge  Commission  (SBC)  rale  as 
qualified  for  trading  in  tbe  national 
madtet  system  (NMS  security). 
Additional  OTC  stacks  may  be 
designated  a*  NMS  securities  in  the 
interim  between  tiie  Board's  quarterly 
publicatians.  They  will  become 
automatically  marginable  at  broker- 
dealers  upon  the  effective  date  of  their 
NMS  designation.  The  names  of  these 
stocks  are  available  at  the  Board  and 
the  SEC  and  will  be  incorporated  into 
the  Board's  next  quarterly  publication  of 
the  OTC  list 

There  are  no  additions  to  or  deletions 
from  tbe  last  ForeigB  List,  which  was 
publisbed  November  1. 1990  (55  FR 
46040)  awl  effecUvie  November  13. 1990. 
This  notice  serves  as  republication  of 
that  List  with  a  new  effective  date  of 
February  11. 1991.  Stocks  on  tbe  Foreign 
List  are  eligible  for  margin  treatment  at 
broker<}eaIers  pursuant  to  a  1980 
amendment  to  Regulation  T  (12  CFR  part 
220).  These  foreign  equity  securities 
have  met  the  Board's  requiresMnts 
pursuant  (o  Regulation  T  and  are  eligible 
for  margin  at  broker^lealers  on  the  same 
basis  as  domestic  margin  securities.  A 
copy  of  the  ccmpiete  Foreign  List  is 
available  from  the  Federal  Reserve 
Banks. 

Public  Comment  and  Deferred  Effective 
Data 

The  requirements  of  5  U.S.C  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  die  criteria  for  inclusion 
and  continued  inclusion  on  the  Lists 
specified  in  12  CFR  207 Jl  (a)  and  (b), 
220.17  (a),  (b).  (c)  and  (d).  and  221.7  (a) 
and  (b).  No  additional  useful 
inforaatioo  would  be  gained  by  public 
partidpatiOB.  The  full  requirements  of  5 
VSJZ.  553  with  respect  to  deferred 
effective  date  have  not  been  followed  in 
connection  with  the  issuance  of  this 
amendment  because  the  Board  finds 
that  it  is  in  the  public  interest  to 
facilitate  investment  and  credit 
decisions  based  in  whole  or  in  part  upon 
the  compositioa  of  these  Lists  as  soon  as 
possible.  The  Board  has  responded  to  a 
request  by  the  public  and  allowed  a 
two-week  delay  before  the  Lists  are 
effiective. 

List  of  Subjects 

12CFRPari207 

Banks.  Banking.  Credit,  Federal 
Reserve  System.  Margin.  Margin 
requirements,  Nationkl  Maricet  System 


(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12CFRPtut220 

Banks,  Banking,  Brokers,  Credit, 
Federal  Reserve  System.  Margin.  Margin 
requirements,  Investments,  National 
Market  System  (NMS  Security), 
Reporting  and  recordkeeping 
requirements.  Securities. 

12CFRPart221 

Banks.  Banking.  Credit.  Federal 
Reserve  System.  Margin,  Margin 
requirements.  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements,  Securities. 

12  Cfn  Part  224 

Banks,  Banking,  Borrowers,  Credit, 
Federal  Reserve  System.  Margin,  Margin 
requirements.  Reporting  and 
recordkeeping  requirements.  Securities. 

Accordingly,  pursuant  to  the  authority 
of  sections  7  and  23  of  the  Securities 
Exchange  Act  of  1934,  as  amended  (15 
U.S.C.  78g  and  78w),  and  in  accordance 
with  12  CFR  207.2(k)  and  207.6(c) 
(Regulation  G),  12  CFR  220.2(u)  and 
22ai7(e)  (Regulation  T),  and  12  CFR 
221J!())  and  221.7(c)  (Regulation  U). 
there  is  set  forth  below  a  listing  of 
deletions  from  and  additions  to  the  OTC 
List 

DeletioM  Frani  tke  LisI  of  Marginable 
OTC  Stocks 

Stocks  Removed  For  Failing  Continued 
Listing  Requirements 

1st  American  Bancorp  Inc. 

$.01  par  common 
Abraham  Lincoln  Federal  Savings,  Bank 
(Pennsylvania) 

SlJOO  par  common 
Action  Savings  Bank.  S1,.A. 

$1.00  par  common 
Arizona  Instrument  Corporation 

No  par  conunon 
Cellular  Information  Systems,  Inc. 

Class  A.  t.01  par  common 
Ceramics  Process  Systems  Corp. 

$jn  par  common 
Charter  Federal  Savings  Bank,  (Virginia) 

$.01  par  common 
Corporate  Data  Sciences,  Inc. 

No  par  common 
Critical  Industries.  Inc. 

$.001  par  conunon 
Decom  Systems.  Inc. 

No  par  common 
Duratek  Corporation 

$.01  par  common 
Empire  Financial  Coip. 

$.01  par  common 
Environmental  Power  Corporation 

$.01  par  common 
Financial  News  Network,  Inc. 

No  par  conunon 


First  Charter  Corporation 

t&M  par  common 
First  Continental  Real  Estate  Investment 

Trust 

$1.00  par  shares  of  beneficial  interest. 
Genex  Corporation 

$.05  par  common,  Series  B,  $.00  par 
convertible  preferred 
IIEI,  Inc. 

$.05  par  common 
Home  Federal  Savings  Bank  (South 
Carolina) 

$1.00  par  common 
Ingres  Corporation 

$J001  par  common 
Intech  Incorporated 

No  par  common 
International  Consumer  Brands,  Inc. 

$.01  par  common  * 

Ironstone  Group,  Inc. 

$.01  par  common 
)RM  Holdings,  Inc. 

$.01  par  common 
KWIK  Products  International 
Corporation 

No  par  conunon 
Landmark/Community  Bancorp.  Inc 

$.01  par  common 
Lexington  Precision  Corporation 

$.25  par  common 
Meret,  Inc. 

No  par  common 
Merrimack  Bancorp,  Inc. 

$.10  par  common 
Nevada  Goldfields  Corporation 

No  par  common 
New  Hampshire  Savings  Bank  Corp. 

$1.00  par  common 
One  Bancorp,  The 

$1.00  par  common 
Overmyer  Corporation 

No  par  common 
P.C.  Quote,  Inc 

$.001  par  common 
Pioneer  American  Holding  Corporation 

$10XX)  par  common 
Prab  Robots.  Inc. 

$.10  par  conunon 
Ronson  Corporation 

$1.00  par  common 
Samna  Corporation 

$.01  par  common 
Software  Services  of  America.  Inc. 

$.01  par  common 
Southmark  Corporation 

$.01  par  common 
Sunresorts  Ltd..  N.V. 

SJJl  par  common 
Traditional  Industries,  Inc. 

$.01  par  common 
Transnational  Industries,  Inc. 

$.01  par  conunon 
Washington  Savings  Bank.  F.S3. 
(Maryland) 

$1.00  par  common 
Westerbeke  Corporation 

$.01  par  common 
Westwood  One,  Inc. 
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Warrants  (expire  09-04-97) 
Xscribe  Corporation 
No  par  common 

Stocks  Removed  For  Listing  On  a 
National  Securities  Exchange  Or  Being 
Involved  In  An  Acquisition 

American  Reliance  Group,  Inc. 

$.01  par  common 
Barden  Corporation,  The 

$1.00  par  common 
Cambrex  Corporation 

$.10  par  common 
Cheshire  Financial  Corporation 

$1.00  par  conunon 
Coimer  Peripherals,  Ina 

No  par  common 
Continental  Gold  Corporation 

No  par  common 
Doctors  Rehabilitation  Corporation  of 
America 

$.001  par  common 
Enviroiunental  Tectonics  Corporation 

$.10  par  common 
Exploration  Company  of  Louisiana  Inc., 
The 

$.01  par  common 
First  Federal  of  Western  Pennsylvania, 

$1.00  par  common 
Frontier  Insurance  Group,  Inc.     . 

$.01  par  common 
Home  Savings  Bank,  The  (New  Yoiic) 

$1.00  par  common 
Laidlawlnc. 

Class  A,  no  par  common 

Class  B.  no  par  common 
Mayflower  Financial  Corporation 

$.01  par  common 
Micron  Technology,  Ina 

$.10  par  common 
Mid  Maine  Savings  Bank.  F.S.E 

$.01  par  common 
National  Lampoon.  Inc  . 

$.10  par  common 
Nike,  Inc. 

Class  B,  no  par  common 
North  Hills  Electronics,  Inc. 

$.01  par  common 
NWNL  Companies,  Ina,  The 

$1.25  par  common 
OSHAP  Technologies  LTD 

Warranto  (expire  11-25-90) 
Phoenix  American  Incorporated 

No  par  common 
Ranters  Corporation.  The 

$54)0  par  common 
Pop  Radio  Corporation 

$.01  par  common 
Sellersville  Savings  and  Loan 
Association  (Pennsylvania) 

$1.00  par  common 
Telecredit  Inc 

$.01  par  common 
Tolland  Bank  (Connecticut) 

$1.00  par  common 
Tony  Luna  Company,  Inc. 

$1.00  par  conunon 
ITS.  Intec.'  Inc. 

$.02  paf  common 


Urcarco.  Ina 

$.01  par  common 
Valley  Federal  Savings  Bank  (Indiana] 

$JOl  par  common 
VKX.  Incorporated 

No  par  common 

Additions  To  the  List  of  Mars^bla 
OTCStodcs 

A.  L  Williams  Corporation 
7.25%  convertible  subordinated 
debentures 
ATC  Environmental  Inc. 

$.01  par  common 
Bank  of  San  Pedro 
No  par  common 
Cardinal  Distribution.  Inc. 
7V4%  convertible  subordinated 
debentures 
Care  Group,  Ina,  The 
$.001  par  common.  Warranto  (expire 
04-24-91) 
Cathay  Bancorp,  Inc. 

No  par  common 
Chiron  Corporanen, 
7V*%  convertible  subordinated 
debentures 
Clearly  Canadian  Beverage  Corporation 

No  par  common 
Coca-Cola  Enterprises,  Inc. 

Warranto  (expire  07-10-91) 
Crop  Genetics  International 
$.95  convertible  exchangeable 
preferred 
First  Bancorp  Indiana,  Inc. 

No  par  common 
First  Seismic  Corporation, 

$^01  par  common 
Great  Lakes  Bancorp,  A  Federal  Savings 
Bank 
Warranto  (expire  07-01-95) 
Health  Risk  Management  Inc. 

$.01  par  common  - 
Hector  Commincations  Corporation 

$01  par  common 
In  Focus  Systems,  Ina 

No  par  conunon 
Isreal  Land  Development  Company 

Limited 
.    American  Depository  Receipto 
Kaiser  Steel  Resources,  Inc. 

$.03  par  common 
Lufkin  Industries,  Ina 

$1.00.par  conunon 
Millfeld  Trading  Co.,  Inc. 
Class  A.  warranto  (expire  07-22-92) 
Warranto  (expire  01-22-94) 
N.S.  Bancorp,  Ina, 
$.01  par  common 
Neozyme  Corporation 

Unito  (expire  12-31-94) 
Palmer  Tubie  Mills  Limited 

American  Depository  Receipto 
Rada  Qectronics  Industries  Limited 

$.001  par  conunon 
Regional  Fedferal  Bankcorp,  Ina 
(Indiana) 


No  par  common 
SSMCIna 

Series  B,  15%  cumulative  prefared 
Tandy  Brands  Accessories,  Ina 

tlJOO  par  common 
Universal  Holding  Corporation 

Warranto  [expitB  06-29-93) 
Ventura  Motion  Picture  Group 

$.001  par  common 
Videocart  Ina 

$.01  par  common 
Wisconsin  Pharmacal  Company,  Ina 

$.01  par  common 

By  order  of  tbe  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  by  iU  Staff 
Director  of  tiie  Division  of  Banldng 
Supervision  and  Ragolation  pursuant  to 
delegated  authority  (12  CFR  2S54S(cH18)), 
Januaiy  25. 1901. 
WilUamW.  Wiles, 
Secretary  of  the  Board. 

[FR  Doc  91-2247  Filed  1-30-01;  8:45  am] 
aajjNO  coos  siis  st-ii 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  DniQ  Administration 

21  CFR  Parte  312  and  314 

Investigational  and  New  Drug 
Applications;  EditorW  Amendments 

AOCNCv:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


SUNMAllv:  The  Food  and  Drug 
Administration  (FDA)  U  amending 
certain  of  ito  investigational  and  new 
drug  application  regulations  to  reflect  a 
reorganization  in  the  Center  for  Drug 
Evaluation  and  Research  (ODER).  This 
action  will  improve  the  accuracy  of  the 
regulations. 

wncnw  DATE  January  31, 1991. 
FOR  FUHTHCR  MFONMATION  CONTACT: 
Lola  E.  Batoon.  Center  for  Drug 
Evaluation  and  Research  (HFD-380), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 301- 
295-8038. 
•UPPLEMENTARY  INFOmiATION:  FDA  18 

amending  certain  of  ito  investigational 
and  new  drug  application  regulations  to 
reflect  a  reorganization  in  CDER.  The 
name  of  the  former  Legislative, 
Professional,  and  Consumer  Affairs 
Branch  (HFD-365)  has  been  changed  to 
the  CDER  Executive  Secretariat  Staff 
(HFD-8).  This  dociunent  makes  that 
change  in  21  CFR  312.145(b)  and 
314.445(b). 

The  amendmento  are  wholly  editorial 
in  nature.  For  this  reason,  FDA  finds 
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thai  notice  and  public  ptocadare  and 
delayed  effective  date  are  nnneoeasaiy 
(5  U.S^  553  (bp)  and  (d)). 

List  of  Subiwts 

21  CFR  Part  312 

Drugs,  Exports,  bnpcMla, 
Investigations,  Labeling.  Medical 
research.  Reporting  and  recordkeeping 
requirements.  Safety. 

21  CFR  Pdrt  314 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Drugs.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  die  Federal  Food, 
Drug,  and  Cosmetic  Act  the  Public 
Health  Service  Act  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs.  21  CFR  parts  312  and  314  are 
amended  as  foUows: 

PART  312-INVE8T1GAT10NAL  NEW 
DRUQ  APPLICATION 

1.  The  authority  citation  Ux  21  CFR 
part  312  continues  to  read  as  follows: 

AndMKitr.  Sees.  20t  301.  501.  602.  503. 506, 
500. 507. 701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  US.C  321.  331. 351,  352. 353. 
355,  350.  357.  371);  Ma  351  of  the  Public 
Health  Service  Act  (42  US.C  202). 

131^145   [AfiMtdad] 

2.  Section  312.145    Guidelines  is 
amended  in  paragraph  (b)  by  removing 
"Legislative.  ProfessionaL  and 
Consumer  Affairs  Branch  (HFD-aes)" 
and  reiriadng  it  with  "CDER  Executive 
Secretariat  Staff  (HFD-8)". 

PART  SU-APPUCATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUQ 
OR  AN  ANTIBIOTIC  DRUQ 

3.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  foDowr 

Authority.  Sees.  201. 301, 801. 802, 803,  SOS. 
800, 507, 701.  TOO  of  the  Federal  Food.  Drag, 
and  Cosmetic  Act  (21  U.S.C  321. 331. 351. 3S2. 
353  'i^%,  980,  387. 371.  370). 


I31.U4C   [Amandedl 

4.  Section  314.445    Guideline*  i» 
amended  ^  paragraph  (b)  by  removing 
"Legislative.  ProfessionaL  and 
Consumer  Affairs  Branch  (HFP-3>5r 
and  replacing  it  with  "CUER  Executive 
Secretariat  Staff  (HFD-S)". 

Dated:  Januaiy  25.  UOl. 
AImL.] 


Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Do&  01-2310  FUsd  l-30-«l;  0:45  amj 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1258 
Rm30M-AA33 

NARAFaaSchadula 

AOmcv:  National  Arddves  and  Records 

Administration  (NARA). 

ACnow;  Final  rule. 

■UMMAiiv;  This  rule  revises  fees  charged 
by  the  National  Archives  and  Records 
Administration  (NARA)  for  reproduction 
of  records  created  by  other  Fnleral 
agencies  and  transferred  to  the  custody 
of  the  Archivist  of  the  United  States, 
donated  historical  materials,  and 
records  filed  with  the  Office  of  the 
Federal  Register.  The  fees  are  dianged 
to  reflect  Uie  current  costs  of  provi^Ung 
the  reproduction  services. 
EPFCCnvC  DATC:  March  1, 1991. 
TON  FURTMER  INFOflMATfON  CONTACr 
Mary  Ann  Palmos  or  Nancy  Allard  at 
202-501-5110. 

tUPPtEMOrrARV  INFORMATKNC  NARA 
has  not  published  a  notice  of  proposed 
rulemaking  on  the  revision  of  the  fee 
schedule,  as  allowed  by  5  U.S.C  553 
(b](B]  when  the  agency  determines,  for 
good  cause,  that  it  is  unnecessary  to 
publish  a  proposed  rule  and  obtain 
conmients  from  interested  persons. 

NARA  has  determined  that 
publication  of  a  proposed  rule  is 
unnecessary  for  the  following  reasons. 
The  fees  for  reproduction  of  archival 
records  promulgated  in  36  CFR  1258  are 
set  in  accordance  with  44  U.S.C.  2116(c), 
which  requires  that  to  the  extent 
possible.  NARA  recover  the  actual  cost 
of  making  copies  of  records  and  other 
materials  transferred  to  the  custody  of 
the  Archivist  of  the  United  States.  The 
revised  fees  are  based  on  an  indepth 
cost  study  conducted  for  NARA  by  a 
management  consulting  firm.  Because 
only  actual  expenses  may  be  considered 
in  setting  the  reproduction  fee  schedule 
and  because  the  costs  were  reviewed  by 
the  independent  cost  study.  NARA  has 
determined  that  there  is  good  cause  for 
promulgating  this  final  nde  without  a 
prior  notice  of  proposed  rulemaking. 

The  revised  fee  schedule  reduces  the 
fee  for  paper-to-paper  electrostatic 
copies  from  35  cents  per  copy  to  25  cents 
per  copy.  Other  fees  are  also  revised  to 
reflect  their  current  coats. 

In  S  1258.2(c](e).  fees  for  fixed-fee 
orders  of  military  service  files, 
passenger  arrival  lists,  and  Eastern. 
Cherokee  applications  to  the  Court  of 
Claims  are  being  raised  to  $10.  The  fee 
for  fixed-fee  orders  of  Federal 
population  census  records  is  being 


raised  to  $6.  TImm  fee*  have  not  been  ^ 
changed  since  1981,  whan  they  were  set 
at  $5  per  order. 

In  S  1258.11(a).  we  have  not  listed  a 
fee  for  microfifan  to  paper  electrostatic 
copies  of  archival  reonds  made  in 
response  to  Freedom  of  Information  Act 
(FOIA)  requests  because  few  FCHA 
requests  for  accessioned  records  involve 
microfilm  records.  The  service  remains 
available,  however,  and  fees  wiB  be 
quoted  upon  request  as  indicated  in 
§  1258.11(b). 

This  rule  is  not  a  major  rule  for  tfie 
purposes  of  Executive  Order  12291  of 
February  17. 1981.  As  required  by  the 
Regulatory  Flexibility  Act  It  is  hereby 
certified  that  this  rule  will  not  have 
significant  impact  on  small  business 
entities. 

List  of  Subjects  in  36  CFR  Part  12SS 

Archives  apd  records. 

For  the  reasons  set  forth  in  the 
preamble,  part  1258  of  chapter  XII  of 
title  36  of  4he  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

PART  1258-FEES 

1.  The  authority  citation  for  part  1258 
continues  to  read  as  follows: 

Authority:  44  U.S.C  2116(c). 

2.  Section  1258.2  is  amended  by 
revising  paragraphs  (c)(1)  through  (cH6) 
to  read  as  foUows: 

S  1256.2    ApplcaMtty. 
*        •        *        *        • 

(1)  National  Archives  pubhcataons, 
including  microfilm  publications.  Prices 
are  available  from  Publication  Services 
(NEPS),  National  Archives.  Washington. 
DC2040& 

(2)  Audiovisual  materials  sold  by  the 
National  Audiovisual  Center.  Prices  for 
these  materials  are  available  from  the 
National  Audiovisual  Center  (NEA). 
8700  Edgeworth  Drive.  Capitol  Heights. 
MD  20743-^701. 

(3)  Motion  picture,  sound  recording, 
and  video  recording  materials  among 
the  holdings  of  the  National  Archives. 
Prices  for  reproduction  of  these 
materials  are  available  from  the  Motion 
Picture,  Sound  and  Video  Branch 
(NNSM),  National  Archives. 
Washington.  DC  2040& 

(4)  Machine-readable  records.  Prices 
for  duplication  are  available  from  the 
Center  for  Electronic  Records  (NNX). 
National  Archives.  Washington.  DC 
20408. 

(5)  Still  photography  processes  not 
listed  in  { 1258.12(b).  Information  on 
availability  and  prices  for  black  and 
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white  and crieriepmAirtinnaaat 
shown  iB  I  U58.12(M  may  ke  obtaiaad 
froK  tha  StiU  PicHms  Btmdi  CMNSP^ 
National  AKhives.  Washiogteii.  DG 
26406.  OK  fioBk  tba  tsgioaal  asehivta  at 
PresidntiaLUfaraiy  whid»  kaa  Ae 
origjnai  mcosda 

(6)  Rapradactiaa  of  the  iaUawtes 
types  of  raaorda  uaiBg  die  ^adfitd 
Older  fonv 

(i)  Milikasy  senrka  fiiaaand  ynsioD 
files  man  thaa  75  years  eld  (eider  Wmm. 
NATF  Form  80).  Reproduction  of  a 
military  service  file  (or  salacted 
docuBkents  fcsm  tha  file  if  volumineas)^ 
$10. 

(i^Passsager  amval  lists  moca  than 
75  years  eld  (ocder  form  NATF  Fona 
61)--810l 

(iii>  Federal  Ceaaus  requests  (order 
form  NATF  Form  62)— 86. 

(iv)  Eastern  Cherokee  appUcations  to 
the  Coart  oTCkims  (order  fona  NATF 
Form83}-^ 

3.  Section  USaill  ia  revised  to  read  as 
follows: 

§1256.11    Fkaaforrapreductienof 
ardiivtf  TaoordakT  rasponas  to  PCNA 
requaala; 

(a)£7ecfit2s£a/ic  copiea. 
(1)  Paper  to  paper  copies  (up  to  11  in. 
by  17  in.): 

NARA  makes  the  00(9 SQ.25 

Customer  maliss  the  copy  on  a 
NARA  setMervice  copier SO.tQ 


(2)  Oversoed  electTostatic  copies  Qier 
foot):  $1.80  (plus  $9.20  per  foot  for 
vellum  paper) 

(b)  chter  proeeeees.  Fees  for  other 
reproduction  ptoceoees  not  Bsted  in 
S  1258.11  are  computed  npon  request. 

4.  bi  section  1258.10,  paragraph  (a)  is 
revised  to  read  as  fellows: 


§1251.10 

(a)  There  is  a  minimiim  fee  (rf  86.00 
per  order  ferie|Koductians  which  are 
sent  by  OMil  to  tha  cnstomec  ^ 

5.  Section  1258.12  is  revised  to  reed  as 
follows: 


§1266.12 

(a)  CertifieatioiK  SZJOO 

[h]  StUl  pbotogit^iiijr 

{t\  Copy  negatives  (black  &  vdiite): 


4  in.  by  5  ki.  „ 
6  in.  by  10  ia. 


(2)  Slides  (2  in.  by  2  in.  black  ft  white): 
$3.50 

(3)  Aerial  photsgraphic  reproductions: 


16  la.  fep  tt  ia. 


10  in.  by  ia  in.  camact  piint.. 

14  in.  by  14  in. 

lain,  by  18  la. 

aOln.by»in 

a*  in.  by  39  In 

40  ia  by  41  in 


7J5 
5.00 

aso 

laOQ 
lOiU 
t3.0(» 

2t.5e 


{c]Eteetpaeioticeon^ng: 
(1)  Papas  t»  paper  hip  to  n  ia  by  17 
in.)t 

Customer  makes  the  copy  at  a 

NA«A  setf  ser^tes  ooptsr f.fO 

NARA  malMS  Viaoaay .25 


(2)  Oversized  elactrostatk  copies  (per 
foot):  $1.69.  Add  per  fast  far  ve&mi 
paper  .20 

(^  Efectrostatic  oopiea  (22  in.  fay  M 
in.):  $1.56 

(4)Bed-liaaoapia:8LaB 

(5)  Microfifaa  or  ancrafi^a  to  paper 
copies  iq)  to  11  im.hft7ixL)i 

Customer  makes  tha  copy  at  a 

MATIA  seW-seraca  copier  » •ZS 

NARA  mtfwa  tm  copf 1-00 


$5>0O 
$10iOO 


(6)  Nficrofflai  to  paper 
24  in.): 


tlAiB.br 


NARA  ss6aai¥tco  copisr $90 

NAmmaiiea  tha  copy 1-55 


(d)  Microfika: 


(1) 


framo). 


(2)  Poailive  (per  toot) 

(3)  Oiract  duplet 
negativ*  (per  fool). 


dSfiwri 


soaa 

.30 
JO 


(e)  Btam  microfiehe 
ficbe^SL25 

(f)  Teehaieal  savices: 


on  (per 


Ragulv 

Overtme 

Sta-OO 

$2250 

MicrcflkB  pnpWBion  (par 

hour) _.... 

1225 

18  JO 

SounaawdeoMCordwH 

^ 

(per  hour) _- 

1S.S0 

24.75 

(g)  PresfTvettion  ofrecorda.  In  order  to 
preserve  certain  recordis  wfaid)  are  in 
poor  physical  condition,  NARA  may 
restrict  customers  to  a  choice  of 
photostatic  or  microfilm  copies  instead 
of  electrostatic  copies. 


S  1258.12  are  computed 

6.  Section  UBAlftia  sswiaad 
follows: 


§1256.16    Efiaclhw< 

Tha  fees  in  K 1Z58J1  and  1258.12.  are 
efiective  onMiarcb  1, 1091. 
Dated:  lanuacy  U.  ISBI. 
DonW.WUaaa. 
AiekMUs(AeUmiie4  States. 
[Fft  Dec  M-«an  Piltad  l-«K«t;  6(45  aaa) 


ENVIRONMEITAL  PROTECTION 

AGEPnJr 


I  St 


(FRL-J 


QuaNtyl 

nin1i»wHnnnH1rtMfnrrifr^>i-"*y 
Planning  Purpoaaa;  Oklahoma;  Tulaa 
Coontyi 


aqchct:  Elaviranmental  Protection 

Agency  (EM). 

AcnOM:  Final  rule. 

auauiART:  On  Septembers.  199a  at  55 
FR  36290,  EPA  proposed  to  approve 
Oklahoma's  post  1982  State 
Implementation  Flan  (SIPl  revision  for 

attainment  of  the  ozone  National 

Ambient  Afr  Quality  Standard  (NAAQSJ 
in  Tldsa  County.  In  tiiat  notice  EPA  also 
proposed  to  approve  an  updated 
redesignation  request  for  Tulsa  County. 
This  notice  will  discuss  EPA's  response 
to  the  comments  received  on  the 
September  5, 199a  nptfce  and  EPA's 
final  approval  actira. 
Efficnvi  naflte  This  rulemaking  ia. 
eHscthran  of  October  ».  199a  The 
amendments  to  tha  iacarporatad  by 
reference  '«»»t«r"»l  become  efbctivs  eo 
January  31. 199L 

Aoomawar  C^aea  af  the  dBcumeais 
relevant  to  this  actioB  He  avaihUa  for 
public  inspeulioa  during  BDrmat 
buaJnesa  hoais  at  the  fbttoariag 
locations: 

U.S.  Environmental  Protection  Agency. 
Region  0,  Air  ftogyams  Branch  fST- 
AP),  1445  Ross  Avenue,  DaRas,  Texas 
75202. 
Oklahoma  State  Department  of  Health. 
Air  Quality  Service,  1000  Northeast 
10th  Sb«et  Oklahoma  Gty,  Oklahoma 
73152. 
Public  Information  Reference  Unit  U.S. 
Environmental  Ptetectiaa  Agency.  401 
M  Sti«et  SW.,  Washingtaa.  DC  VMm. 
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FOR  RNITNIII  MTORMATWH  CONTACT: 
Gregg  Guthrie,  telephone  (214)  655-7214 
or  (FTS)  255-7214. 
MPViBMNTAIIV  INFORMATIOM: 

A.  Background 

EPA  described  the  facts  and 
regulatory  history  from  which  this  SIP 
revision  arose  in  its  proposed  approval 
at  55  PR  3e29a  The  agency  will  not 
repeat  that  description  here,  but  will 
briefly  summarize  the  major  issues  and 
respond  to  comments  it  received  on  the 
notice  of  proposed  rulemaking.  EPA 
recommends  that  interested  readers 
examine  that  notice  for  a  complete 
understanding  of  today's  action. 

On  February  20. 1985,  the  Governor  of 
Oklahoma,  submitted  a  SIP  revision 
designed  to  achieve  the  ozone  standard 
in  Tulsa  County.  Supplemental 
information  was  submitted  on  August 
23, 1965,  January  21,  June  2,  September  2, 
and  December  22. 1966.  The  anti- 
tampering  regulation  was  submitted  to 
EPA  by  the  Governor  on  October  8, 
1985. 

On  March  31, 1986,  the  Governor  of 
Oklahoma  submitted  Oklahoma  Air 
Pollution  Control  Regulation  (OAPCR) 
3.7.5-4{b)(2),  "Storage  of  Volatile 
Organic  Compounds  40(MO,000  gallons 
(9.5-953  bbls)"  (i.e.,  stage  1  vapor 
recovery  regulation). 

On  May  8. 1989,  the  Governor  of 
Oklahoma  submitted  a  revised  OAPCR 
3.7J-4(i)(3)  "Transport/Delivery  Vessel 
Requirements"  to  control  leaking 
gasoline  tank  trucks  in  Tulsa  County. 

On  March  9. 1990.  the  Governor  of 
Oklahoma  submitted  four  new 
regulations  and  several  miscellaneous 
changes  to  the  existing  EPA  approved 
regulations  in  Tulsa  County. 

B.  Plan  Summary 

The  control  strategy  for  attainment 
and  maintenance  of  the  ozone  NAAQS 
in  Tulsa  County  was  prepared  by  the 
OSDH.  EPA  reviewed  the  submittals 
and  developed  a  Technical  Support 
Document  (TSD).*  This  document  is 
available  for  inspection  by  interested 
parties  during  normal  business  hours  at 
the  locations  listed  in  the  ADDRESSES 
section  of  this  notice.  "Hie  ozone  SIP 
submittals  for  Tulsa  County  were 
reviewed  by  EPA  in  accordance  with  the 
requirements  of  the  CAA  and  the 
January  27. 1984.  Guidance  Document 
for  Correction  of  Part  D  SIPS  in 
Nonattainment  Areas.  The  results  of 
that  review  are  contained  in  EPA's 
proposed  approval  pubUshed  on 


■  Ttdmical  Support  OocunMnt  for  EPA'*  Review 
of  the  OklalMifiia  Ozone  SO*  revision  for  TuIm 
County.  Ai^uet  ISSa 


September  5, 1990,  at  55  FR  36290  and 
the  TSD  cited  previously  in  this  notice. 

A  modeling  analysis  to  determine  the 
percent  reduction  needed  was 
performed  by  the  State  and  verified  by 
EPA.  The  city-specific  Level  III  modeling 
approach  used  to  determine  VOC 
reductions  needed  was  the  Empirical 
Kinetic  Modeling  Approa(»(EKMA/ 
OZIPM-2).  A 12  percent  reduction 
estimate  resulted  from  modeling  a 
design  day  value  of  0.128  ppm  for  July 
13, 1984.  and  the  use  of  a  NMHC/NOx 
ratio  of  17.6.  The  OSDH  developed 
control  measures  to  surpass  the  12 
percent  reduction  requirements.  The 
EPA  agrees  with  the  State's 
demonstration  of  a  VOC  reduction 
requirement  of  12  percent. 

"The  State  plan  projected  a  19.7 
percent  total  VOC  reduction  by 
December  31, 1987,  through  control  of 
stationary  sources,  the  Federal  Motor 
Vehicle  ConU-ol  Program  (FMVCP),  and 
maintenance  requirements  of  the 
emission  control  equipment  on  most 
motor  vehicles  in  the  County.  The  plan 
revision  demonstrated  that  the 
implementation  of  the  anti-tampering 
inspection  program  along  with  the 
continuation  of  the  FMVCP  would 
reduce  the  total  VOC  emissions  by  16.4 
percent.  Stationary  source  controls 
result  in  the  additional  3.3  percent  VOC 
redaction  for  the  area, 
v^'^uje  Reasonable  Further  Progress 
^-i^RFP]  curve  in  the  State's  submittal 
indicated  the  ozone  NAAQS  would  be 
achieved  and  maintained  through  1995. 
The  State's  contiiibed  implementation  of 
the  VOC  control  measures  and 
permitting  program  will  ensure  that 
future  deterioration  of  air  quality  will 
not  0CC1U-. 

EPA  is  therefore  approving  the  control 
strategy  and  modeling  analysis. 

C  Stationary  Source  Control 

EPA  is  today  approving  six  new 
stationary  source  regulations  and 
several  amendments  to  the  existing 
regulations  for  Tulsa  County.  One  new 
regulation  in  the  February  20, 1985 
submittal,  the  one  new  regidation 
contained  in  the  May  8. 1989,  submittal, 
and  four  of  the  five  new  regulations  in 
the  March  9. 1990.  submittal  are  being 
approved  in  this  notice.  The  February 
20. 1985.  submittal  contained  two 
additional  regulations  that  have  since 
been  superseded  by  the  May  8. 1989, 
and  March  9, 1990,  submittals.  The  one 
remaining  new  regulation  in  the  March 
9. 1990.  submittal  (OAPCR  3.7.5-4(h)  and 
its  corresponding  Oklahoma 
Commissioner  of  Health  Orders)  was 
approved  in  a  separate  notice  on  June 
12. 1990.  at  55  FR  23730. 


The  State  has  also  committed,  in  an 
October  17, 1989,  letter,  to  develop  and      -^ 
incorporate  test  methods  into  OAPCR  jf^ 
3.7  for  determining  the  capture  "■ 

efficiency  of  control  devices  associated 
with  coating  operations.  EPA  issued 
final  guidance  for  development  of  these 
test  methods  on  April  16. 199a  (see 
"Guidelines  for  Developing  Capture 
Efficiency  Protocols").  During  the  FY  91 
grant  year  the  State  will  study  the 
guidance  and  begin  its  rulemaking 
process. 

In  the  proposed  approval  EPA 
identified  specific  items  in  two  of  the 
State's  regulations  that  require 
amendments.  EPA  informed  the  State 
that  changes  are  necessary  for  four 
provisions  dealing  with  Commissioner's 
equivalent  determinations  in  OAPCR 
3.7.5-4(g)  and  OAPCR  3.7.5-(i)(3).  The 
State  has  entered  into  a  memorandum  of 
understanding  (MOU)  with  EPA.  The 
MOU  includes  a  commitment  to  amend 
the  regulations  as  expeditiously  as 
possible,  but  no  later  than  one  year  from 
execution  of  the  MOU,  and  that  any 
equivalent  methods  approved  by  the 
Commissioner,  prior  to  regidation 
amendment,  will  be  forwarded  to  EPA 
as  SIP  revisions.  This  MOU  was 
finalized  on  September  28. 1990,  and  is 
being  approved  as  part  of  the  SIP  in 
today's  action. 

The  OSDH  has  made  numerous 
miscellaneous  changes  to  OAPCR  3.7 
"Control  of  Eriussions  of  Organic 
Materials."  These  changes  were 
submitted  by  the  Governor  on  March  9, 
1990.  The  majority  of  the  amendments 
are  found  in  OAPCR  3.7.5  "Non- 
Attainment  Areas:  Additional  Controls 
Required. "  EPA  reviewed  OAPCR  3.7.5 
against  the  requirements  of  appendix  D 
titied  "Discrepancies  and 
Inconsistencies  Found  in  Current  SIP's" 
of  the  November  24, 1987,  Federal 
Renter  notice,  at  52  FR  45105,  and  the 
EPA  document  titled  "Issues  Relating  to 
VOC  Regulation  Outpoints,  Deficiencies, 
and  Deviations;  Clarification  to 
appendix  D  of  November  24. 1987 
Federal  Register"  dated  May  25. 1988. 

All  of  the  six  new  regulations  and  the 
miscellaneous  changes  to  existing  SIP     ^Vj 
regulations  are  being  approved  as 
RACT,  except  for  OAPCR  3.7.5-4(f).  This 
dry  cleaning  rule,  OAPCR  3.7.5-4(f),  is 
being  approved  pursuant  to  part  A  of 
section  110  of  the  Act  and  it  is  not  being 
approved  as  RACT  pursuant  to  part  D  of 
section  172  of  the  Act.  The  State 
submitted  a  September  2. 1986,  negative 
declaration  demonstrating  that  the 
petroleum  solvent  dry  cleaners  in  Tulsa 
County  are  smaller  than  those 
recommended  for  control  in  the  CTG 
document.  However,  because  OAPCR 


3.7.5-4(f>  wilt  lead  to  adde4  feductkms 
in  TuUa  CoHBty..  EPA  ie  approvtog 
OAPCR  3i7.S-4({)  oader  part  A  sectioa 
119  of  te  CAA. 

0>  iTflMpoftaiioii'  ContRM  MoAmm 

The  February  2a„  19B5.  submittal 
included  a  traaaportation  coatrol  plan 
(TCP)  designed  to  reduce  VOC  mobile 
source  emlMions.  The  TCP  included  a 
commitment  to  implement  or  coatinue 
operation  of  the  fbllawing  transportation 
control  measures  (TCMs): 

•  bnprovad  TtansM 

•  Park  aad  Ride 

•  Rideatiaiing 

•  Traffic  Flow  Improvements 

'   The  TCMs  m  the  plan  were  selected 
based  on  an  analysis  of  the  18  measures 
listed  in  section  108(f)  of  the  M77  CAA. 
EPA  is  today  approving  the  TCP  and  its 
comraitmento^ 

E.  Ventfio  luspectlou  eiKi  mauitenance 

a/M> 

The  State  of  Oklahoma  implemented 
an  anti-tampering  program  in  Tulsa 
County  on  January  1, 1986.  which  is 
conducted  in  conjunction  with  the 
annual  vehicls  safety  inspection 
program  administered  by  the 
Departinent  of  Public  Safety  (DPS).  The 
City  of  Tulsa  has  also  adopted  the 
State's  anti-tampering  regulation.  The 
program  is  enforced  by  the  State, 
County,  and  City  Police  Departments. 

The  program  includes  an  annual 
vehicle  inspection  for  tampering  and 
misfueling.  a  mechanic  training  program, 
a  pubUc  awareness  program,  and 
eiiforcement  of  State  regulations  against 
tampering  and  misfueling.  It  also 
includes  a  visual  check  of  the 
components  of  the  vehicle  emission 
control  systems  and  a  tailpipe  test  to 
detect  lead  in  vehicles  requiring 
unleaded  gasoline. 

EPA's  Mobile  3  model  indicated  that 
the  mobile  source  program  would  reduce 
automob^  hydrocarbon  emissions  by 
26.2  percent,  meeting  the  minimum 
emissions  reduction  requirement  for  a  25 
percent  reduction  in  light  duty  vehicle 
emiseiens.  Therefore.  EPA  is  approving 


the  ami-taaBpering  pragraM  tor  Tuba 
County. 

As  discussed  in  EPA's  propoeed 
approval  die  oriiinal  I/M  fitm  dtdl  not 
contain  iCBOtdkeeping  er  reoacd 
submittal  iromanitmrits  TIm  State  has. 
since  eoouaitted  in  an  Qctebet  12 1990^ 
letter  te  report  ■eauaaauaUy  to  EPA, 
informaten  iclatiBg  to  the  eSectifveMSS 
and  enfaf  ceaent  of  the  t/M  proyam. 
Items  to  be  i^orted  include:  {l>Tke 
approximate  »wihf  of  vdudes  to  be 
inspected  baaed  on  veUele  type,  ege. 
fuel  type.  (2>  the  nanhex  of  vdiidies 
receiving  and  passing,  initiai  iaspectioas,^ 
(3)  the  number  of  vehides  fnling  the 
initial  faopeetiatt.  (4)  the  Bomber  passta? 
after  repair.  (5)  the  nnmber  faihng  for 
each  enasBon  contiat  device,  md  (6)  the 
number  of  nspeciiaD  stidets  issued 
The  state  also  conunitted  to  report  data 
concerning  inspectiaa  taciMties.  Data 
that  will  be  reported  include:  [i]  The 
number  of  facilities  Becnsed  to  perform 
impectioas.  and  (2)  the  nonbcr  of 
fadlity  licensees  and  inspector 
certificates  suspended  and  revoked.  The 
commitment  letter  of  October  12, 1990,  l» 
being  approved  as  part  of  the  SS>  in 
today's  action. 

G.  RedesigaatiiMi 

On  March  3. 197a  at  43  FR  8962  EPA 
identified  Tulsa  County.  Oid^oma  as 
nonattainment  for  the  Ozone  NAAQS  in 
accordance  with  section  107  of  the 
Clean  Air  Act.  These  area  designations 
may  be  revised  whenever  sufficient  data 
become  available  to  justify  a 
redesignation. 

Specific  poUcy  criteria  for  oeone 
redesigneticH)  reviews  are  given  in  the 
following  memoranda:  A  December  7, 
1979,  memorandum  from  Richard  G. 
Rhoads,  former  Director  of  EPA's 
Control  Programs  Development  Division; 
an  April  21, 1983,  memorandum  ftwn 
Sheldon  Meyers,  foTmer  Director  of 
EPA's  Office  of  Air  Quelity  Planning 
and  Standards  (OAC^);  and  en  April  6. 
1967,  memorandum  from  Gerald  A. 
Emison.  Director  of  OAQPS. 

In  summary,  those  memoranda 
indicate  that  the  calculated  average 


number  of  exp 

should  be  less  than  or  equal  to  1.0  and 
determined  from  the  moat  recent  three 
years  of  quality  assured  monitoring 
data.  Also,  the  observed  improvfements 
in  air  quality  must  be  due  to 
impleaientatipn  ef  permanent  and 
enforceable  asission  control  measutes. 
Those  momnranrfii  also  spod^  that  tke 
State  Implementation  Plaa  for  the  area 
be  fiilly  approved  by  EPA  and  finally 
impfemented  by  the  State. 

On  August  8,  H8a»  the  OSDH 
submitted  a  request  to  redesignate  Tulsa 
County  to  an  ottaiaaBeat  status  foe  the 
ozoae  NAAQ&  This  reqMest  was  based 
on  the  most  receat,  complete.  ()aality 
ossored  three  years  ef  monitoring  data 
coveriqg  calendar  years  19iS-19B7. 
EPA  propoeed  to  disappeove  the 
State's  AogDSt  9, 198S.  request  on 
September  a  196^  at  54  FK  37132.  Tlial 
diMiq>roval  was  based  on  the  lack  of  aa 
EPA  appioved  oiooe  SV  for  Tidsa 
Coimty  and  monitaring  data  (1986-1987) 
that  ^d  not  demonstrate  attaiameat  of 
the  ozone  NAAQ& 

On  Mardt  23, 1990,  t»  OSDH 
submitted  a  revised  request  to 
redesigjMtaTulsa  Coonty  to  an 
attainment  status  for  the  ozone  NAAQ& 
This  request  was  based  on  iie  most 
recent,  complete,  quohty  assured  tiaee 
years  of  monitoring  date  covering 
calendar  years  1987-1989.  On  September 
5, 190a  at  55  FR  3829a  EPA  propoeed  te 
approve  Hte  updated  redesigwotion 
request  for  TUlsa  County. 

These  most  recent  data  were  collected 
at  three  sites  within  Tulsa  County;  Site 
127  located  at  1326  East  Mohawk 
Boulevard.  Tulsa,  Oklahoma;  site  137 
located  at  986  South  Osage  Drive. 
Skiatook,  Oklahoma;  and  Site  174 
located  at  502  East  144th  Place  South. 
Glenpool,  OUahoma.  These  sites  are 
located  in  a  north-south  line  across  the 
county  and  aH  sites  have  experienjced 
no  more  than  one  exceedance  of  the 
ozone  standard  during  the  1987-1999 
time  ftame  The  ozone  concentrations 
showing  exceedances  are  summarized 
below: 


Table  1.— Ozone  Concentration  Exceedances  per  Year  (ppm) 


Sna  number 


127 

137 

174 


EPA  examined  the  1967-1989  air 
quaUty  data  and  found  that  they  were 
collected  in  accordance  with  EPA 
requirements.  Sites  127. 137  and  174 


iser 


19B8 


0.15.. 
0.13- 


o.n 


each  have  a  maximum  calculated 
annual  average  expected  number  of 
exceedances  of  0.37  based  ob  the  above 
data.  The  date  collected  indicate  that 


the  area  has  reached  attainment  since 
EPA  requires  a  1.0  or  lower  value  for  an 
aimual  average  expected  exceedance  to 
demonstrate  attainmenL 
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to  CoamMBto 


Several  dtizem  of  Tulsa  submitted 
comments  on  EPA's  notice  of  proposed 
approval.  Because  many  of  the 
comments  were  similar,  EPA 
consolidated  the  comments  for  response 
below.  All  comments  were  directed  at 
EPA's  proposed  redesignation 

CommenL-  All  comments  op>>osed 
EPA's  proposed  redesignation  because 
they  felt  Tulsa's  air  quality  continues  to 
be  dirty  due  to  odors  from  industries 
located  near  downtown  Tulsa. 

Response:  EPA's  proposed 
redesignation  concerns  only  the 
pollutant  oxone.  Ozone  is  both  colorless 
and  odorless.  As  discussed  in  EPA's 
proposed  rulemaking  notice,  the  ambient 
air  quality  data  submitted  by  the  State 
meet  EPA's  requirements  for 
demonstrating  that  Tulsa  County  has 
attained  the  NAAQS  for  ozone. 
Generally,  odor  problems  are  caused  by 
pollutants  other  than  ozone.  EPA  has 
contacted  the  OSDH  and  requested  they 
investigate  the  possible  source  of  odor. 

Comment-  A  temporary  "spat"  of 
clean  air  does  not  indicate  that  Tulsa 
has  done  all  it  can  do  to  improve  air 
quality.  Tulsa  has  not  had  a  "good  track 
record"  in  reducing  ozone  levels. 

Response:  EPA  disagrees.  A  review  of 
the  ambient  ozone  data  for  Tulsa 
County  indicates  that  the  ozone  levels 
have  steadily  and  continuously  declined 
over  the  years  since  1979.  both  in  the 
severity  of  the  exceedances  and  the 
number  of  exceedances  per  year.  Upon 
collection  of  1989  ozone  air  monitoring 
data  and  subjecting  these  data  to  quality 
assurance  procedures,  the  area  met 
EPA's  requirements  for  monitored 
attainment  of  the  ozone  NAAQS. 

CommenL  The  ozone  monitoring  data 
are  too  distant  &om  the  downtown  area 
north  of  two  petroleum  reRneries.  Ozone 
monitors  are  20  miles  away  from  the 
location  and  this  distance  would  cause 
the  pollutants  to  dissipate  to  the  point 
they  are  undetectable. 

Response:  Again.  EPA's  proposed 
redesignation  concerns  the  pollutant 
ozone.  The  State's  ambient  monitoring 
network  meets  EPA  requirements  for 
adequate  coverage  and  siting.  For 
additional  information  concerning 
monitor  location  in  the  Tulsa  area, 
please  refer  to  the  three  volume  EPA 
document  "Study  of  the  Nature  of 
Ozone,  Oxides  of  Nitrogen,  and 
Nonmethane  Hydrocarbonr  in  Tulsa 
Oklahoma "  (EPA-45O/4-79-00e)  April 
1979.  Ozone  monitoring  occurs  at  three 
locations  in  the  Tulsa  area.  Site  127 
located  at  1326  East  Mohawk  Boulevard, 
in  Tulsa,  is  approximately  five  miles 
from  the  two  refineries.  'The  other  two 
monitors  are  located  approximately  10.5 


miles  to  the  north  and  17  miles  to  the 
south. 

In  addition,  ozone  pollution  does  not 
occ\ir  in  an  isolated  location  of  a 
metropolitan  area.VOCs  and  nitrogen 
oxides  form  ozone  in  the  presence  of 
sunlight,  but  the  reaction  takes  several 
hours.  Prevailing  winds  can  transport 
ozone  far  from  the  original  source  of 
emissions.  For  example,  under  certain 
conditions  VOC  emitted  from  the 
downtown  area  would  take 
approximately  three  hours  to  form 
ozone.  If  the  wind  speed  were  five  miles 
per  hour,  maximum  ozone 
concentrations  would  be  found 
approximately  15  miles  downwind. 

Comment-  Concern  was  raised  about 
new  industry  entering  the  Tulsa  area 
and  causing  a  deterioration  of  air 
quality  such  that  the  area  would  return 
to  a  nonattainment  condition. 

Response:  EPA  has  required  the  State 
of  Oklahoma  to  develop  a  new  source 
permitting  program  that  will  ensure  new 
sources  of  pollution  will  not  contribute 
to  a  new  violation  of  the  NAAQS.  These 
programs  are  implemented  through 
OAPCR  1.4  "Permits."  The  specific 
requirements  of  section  1.4.4  will  ensure 
that  the  emissions  from  new  sources 
will  not  cause  deterioration  of  the 
present  air  quality.  OAPCR  1.4  will 
require  an  air  quahty  analysis  to  ensure 
no  emission  increases  before  new  major 
sources  or  modifications  could  be 
approved  for  construction. 

L  Effective  Date 

This  rulemaking  is  effective  as  of 
October  31. 1990.  The  Administrative 
Procedure  Act  (APA),  5  U.S.C.  553(d)(1), 
permits  the  effective  date  of  a 
substantive  rule  to  be  less  than  thirty 
days  after  publication  of  the  rule  if  the 
rule  "relieves  a  restriction".  Since 
redesignation  of  Tulsa  County  from 
nonattainment  to  attainment  is  a 
substantive  rule  that  relieves  the 
restrictions  associated  with 
nonattainment  designation,  such  as  the 
need  to  maintain  a  plan  that  meets  the 
requirements  of  part  D  of  the  Act  or  face 
imposition  of  a  ban  on  construction  of 
major  stationary  sources,  the 
redesignation  may  be  made  effective 
upon  signature  by  the  USEPA 
Administrator. 

Beyond  that,  the  APA.  5  U.S.C. 
553(d)(3),  permits  an  agency  to  make  a 
rule  effective  immediately  "for  good 
cause  found  and  published  with  the 
rule."  EPA  finds  that  there  is  good  cause 
to  make  this  rule  effective  immediately 
in  li^t  of  the  imminent  enactment  of 
major  amendments  to  the  Clean  Air  Act. 
The  amendments  as  passed  by  the 
Congress  will  impose  significant  new 
requirements  on  all  areas  currently 


designated  nonattainment.  See  S.  1630. 
101st  Cong..  2nd  Sess..  as  passed  by 
both  Houses  of  the  Congress.  October 
^.  1990.  In  light  of  the  fact  that  EPA  has 
^.^^Btermined  that  Tulsa  County  should  be 
redesignated  to  attainment  status,  has 
proposed  and  taken  public  comment  on 
that  proposal,  and  responded  to  all 
public  comments  received,  it  would  be 
inappropriate  to  have  Tulsa  County 
subjected  to  new  requirements  reserved 
for  nonattainment  areas  merely  because 
the  effective  date  of  the  redesignation 
fell  after  the  date  of  enactment  of  the 
amended  act.  USEPA  is  therefore 
making  this  rulemaking  effective 
immediately  upon  signature  by  the 
Administrator. 

J.  Final  Action 

Today,  EPA  is  approving  the  SIP 
revision  submittals  of  February  20, 1985, 
October  8. 1985.  March  31, 1986.  May  8. 
1989.  and  March  9, 1990,  which  include: 
(1)  Amendments  to  the  stationary  source 
regulations  (i.e..  Regulation  3.7.5 
"Nonattainment  Areas — Additional 
Controls  Required");  (2)  Transportation 
Control  Measures;  (3)  the  I/M  plan  with 
an  anti-tampering  regulation;  and  (4)  the 
ozone  plan  control  strategy  and 
modeling  analysis. 

Also,  based  on  three  or  more  years' of 
monitoring  data  that  demonstrate 
attainment  of  the  ozone  NAAQS  and. 
based  on  today's  approval  of  the  Tulsa 
ozone  control  strategy  and  plan.  EPA  is 
approving  the  State's  request  to 
redesignate  Tulsa  County  to  attainment 
for  the  ozone  NAAQS. 

Today's  redesignation  action  is 
contingent  upon  the  State  and  County 
maintaining  an  adequate  ozone  ambient 
air  quality  monitoring  network  and 
continuing  full  implementation  of  the 
nonattaiiunent  plan.  Under  the 
reasoning  of  Bethlehem  Steel  Corp.  vs. 
EPA.  723  F.2d  1304  (7th  CU.  1983).  EPA 
believes  that  it  may  not  have  the 
authority  to  redesignate  an  area  to 
nonattaiimient  without  first  receiving  a 
request  to  do  so  from  the  affected  State. 
Therefore  EPA  anticipates  that  should 
violations  of  the  ozone  NAAQS  occur  in 
the  future,  the  State  will  request  that 
EPA  redesignate  the  area 
nonattainment.  Also,  this  redesignation 
does  not  in  any  way  relieve  sources 
from  their  obligation  to  meet  all 
applicable  requirements  of  the  approved 
ozone  nonattainment  plans  (SIPs),  nor 
does  it  authorize  the  State  or  County  to 
delete  or  relax  RACT  emission  limiting 
regulations.  Changes  to  ozone  SIP  VOC 
regulations  rendering  them  less  stringent 
than  those  contained  in  the  EPA- 
approved  plan  cannot  be  made  unless  a 
revised  plan  for  attainment  and 
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maintenance  Is  submitted  to  and 
approved  by  EPA.  Unaudiorized 
relaxations,  deletions,  and  Sianges 
could  result  in  both  a  finding  of 
nonimplementation  [section  173(4)  of  the 
CAA]  and  in  a  SIP  deficiency  call  made 
pursuant  to  section  110  (aH2)(H)  of  the 
CAA. 

Nodiing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
/technical  ecmomic  and  environmental 
'  factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U.S.C.  e05(b).  I  certify  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantkl 
number  of  small  entities  (see  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  1, 1991.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control  Hydrocarbons. 
Incorporation  by  reference. 
IntergovNnmental  relations.  Ozone, 
RepOTting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

list  of  SubjoGts  in  40  CFR  Part  81 

Air  pollution  control  National  paiiu. 
Wilderness  areas. 

AulhiMttr  42  U.S.C  7401-7642. 

Note:  Incoiporatioa  by  reference  of  the 
State  Implementation  PUn  for  the  State  of 
Oklahoma  was  approved  by  the  Director  of 
the  Federal  Register  oo  )uly  1. 1962. 

Dated  October  31.  IML 
Mmiiam  K.  Rainy. 
AdminiBtrator. 

40  CFR  part  52,  subpart  LL,  is 
amended  as  follows: 

Subpart  LL-Oklahoina 

1.  The  Authority  citation  for  part  52 
continues  to  read  as  follows: 

Autfaotltr-  42  USjC  7401-7642. 

2.  Section  52.1920  is  amended  by 
adding  paragraph  ((^(39)  to  read  as 
follows: 

I  B2.1020   MwiWIcatlon  of  plan. 
•        •        •        •        * 


(30)  On  February  2a  1965.  the 
Govnnor  of  Oklahoma,  submitted  a  SIP 
revision  designed  to  achieve  the  ozone 
standard  in  Tulsa  County.  Supplemental 
information  was  submitted  on  August 
23, 1985,  lanuary  21,  June  2.  September  2, 
and  December  22. 1966.  The  anti- 
tampering  regulation  was  submitted  to 
EPA  by  the  Governor  on  October  6. 
1965.  On  March  31. 1966,  die  Governor 
of  Oklahoma  submitted  one  new 
regulation.  On  May  a  1960.  the 
Governor  of  Oklahoma  submitted  one 
revised  regulation.  On  Mardi  9. 1990,  the 
Governor  of  Oklahoma  subndtted  four 
new  regulations  and  several 
miscellaneous  dianges  to  the  existing 
SIP  approved  regulations  in  Tulsa 
County.  EPA  is  approving  one  regulation 
(OAPCR  3.7.&-4(f|  'Tetroteum  (Solvent) 
Dry  Cleaning")  under  part  A.  section  110 
of  the  Clean  Air  Act  'lUs  regulation 
does  not  represent  RACT  under  part  D. 
section  172  of  die  Clean  Air  Act 
)  Incorporation  by  reference. 

(A)  Oklahoma  Air  Pollution  Control 
Ri^atton  (OAPCR)  3.7  'tkmtrol  of 

sions  of  Organic  Materials"  1 3.7.5- 
4(f)  as  adopted  by  the  Oklahoma  State 
Board  of  Health  on  February  7, 1985.  and 
effective  July  1. 1966. 

(B)  Oklahoma  Air  Pollution  Control 
Regulation  (OAPCR)  3.7  "Control  of 
^i^ions  of  Organic  Materials"  1 3.7.5- 
4(f).  1 3.7 J-4(f)(l)(A).  I  3.7^ 
4(f)(l)(B)(vi).  j3.7.5-Kf)(l)(BMvii). 

i  3.7.5-4(f)(2)(B).  i  3.7.5-4(f)(3)(A)(iv). 
§  3.7.S-l{f)(3)(B).  I  3.7J5-I(f)(4).  |  3.7.5- 
4(f)(4MA).  I  3.7.5-4(f)(4)(A)(i),  §  3.7.5- 
4(f)(4)(A)(ii).  8  3.7.5-4(f)(4)(A)(iii), 
f  3.7.5-4(f)(5),  and  S  3.7.5-4(f)(5)(A)  as 
amended  by  the  Oklahoma  State  Board 
of  Health  on  January  29. 1987.  and 
effective  January  29. 1987. 

(C)  Amendments  to  Oklahoma  Air 
Pollution  Control  Regulation  (OAPCR) 
3.7  "Control  of  Emissions  of  Oiganic 
Materials"  t  3.7.5-l(a).  i  3.7.5- 
2(a)(2)(A).  §  3.7.5-4(b).  {  3.7.5-4(e)(2)(A). 
I  3.7.S-4(f)(l)(A).  i  3.7.5-«(f)(2)(A). 

S  3.7.S-4(f)(2)(B).  and  I  A7.5-4(i)  as 
amended  by  the  Oklahoma  State  Board 
of  Health  on  March  23, 1989.  and 
effective  June  11. 1990. 

(D)  Amendments  to  CNdahoma  Air 
PoUution  Control  Regulation  (OAPCR) 
3.7  "Control  of  Emissions  of  Organic 
Materials"  1 3.7.1(b)(10),  i  S.7.1(b)(ll), 
S  3.7.1(bK12),  1 3.7.1(b)(13). 

i  3.7.1(b)(14).  i  S.7*^aXl)(B)(i), 
S  3.7.5-2(a)(2).  i  3.7*^a)(3)(A)(iv), 
i  3.7.5-2(a)(3)(A)(v).  1 3.7.5- 
2(a)(4)(A)(ii).  I  3.7*^a)(5)(A).  ^  S.7.5- 
2(a)(6)(A)(i),  1 3,7*^a)(6)(A)(iii). 
§  3.7*-2(a)(6)(B).  I  3.7*^aH6)(A)(l). 
I  3.7.5-2(aM9).  1 3.7*^)(1).  i  3.7.6- 
2(b)(2).  I  3.7.6-2(b)(2)(AMi).  I  3.7 J- 
2(c)(1).  i  3.7*45(C)(1KA).  1 3.7.5- 
2(c)(1)(B).  i  3.7.5-2(c)(2).  |  S.7.5-2(c)(3). 


I  3.7*^c)(4).  I  8.7*^a)(2)(B),  |  S.7.8- 
3(a)(3)(BMi),  f  3.7*-4(b)(l)(AKi).  1 8.7A- 
4(b)(lKAXii).  1 3 J3-4(b)(l)(A)(lli). 
i  3.73-«(bM3)(F).  I  3.7.5-4(c)(l)(A). 
8  3.7*-*(c)(lKAXU),  1 3.7*-4(cMlMD), 
i  3.7.5-4(c)(l)(E),  1 3.7.5-4(c)(2MAKi). 
I  3.7.5-4(c)(2MAMii).  1 3.7^ 
4(c)(2)(A)(iii).  I  S.7.5-4(c)(2)(AMiii)(a), 
I  S.7*^cM2MAMiiiKd),  1 8.7*- 
4(c)(2)(q.  I  3.7*-4(c)(3).  I  3.7.5- 
4(c)(3KA).  i  3.7  J-4{cM3)(A)(i).  i  3.7.5- 
4(cH3)  (B)  through  (Q  added.  1 17.5- 
4(c)(4),  I  3:7*-4(dK5)(A).  1 3.7.5- 
4(f)(1)(A),  new  1 3.7.5^4(g),  1 3.7.5- 
4(i)(l)(B).  I  S.7*-4(l)(l)(B)(iii).  I  3.7*. 
4li)(l)(B)(iv).  I  3.7*-4(lMl)(D).  I  3.7*- 
4(i)(l)(E).  and  1 3.7*-4(i)(2HG).  as 
amended/adopted  by  die  Oklahoma 
Statefioard  of  Healdi  on  October  11. 
198K  and  effective  May  25. 199a 

(E)  Amendments  to  Oklahoma  Air 
Pollution  Control  Regulation  (OAPCR) 
3.7  "Control  of  Emissions  of  Organic 
Materials"  f  37*-2(a)(l)(A).  1 3.7*- 
2(a)(1)(B).  §  3.7.5-2(a)(l)(B)(i).  1 3.7*-      . 
2(a)(l)(B)(vii),  i  3.7*-2(a)(6)(A)(i). 

i  3.7*-2(c)(3)(B).  I  3.7.5-2(c)(4),  {  3.7.5- 
4(g)(6).  §  3.7*-4(g)(ll).  I  3.7.5-4(i)(l)(D). 
i  3.7*-4(i)(l)(E).  I  3.7.5-4(i)(l)(F). 
{  3.7*-»(ij(l)(G).  and  new  i  3.7*-4{j)  as 
amended/  adopted  by  the  Oklahoma 
State  Board  of  Health  on  February  6. 
199a  and  effective  May  25, 1960. 

(F)  Oklahoma  Official  Motor  Vehicle 
Inspection  Rules  and  Regulations 
Manual  adopted  December  5, 1985.  and 
effective  January  1.  I9ea 

(G)  47  O.S.  SUPP.  856.1  et  seq. 
adopted  May  24. 1964.  and  effective  May 
24.1964. 

(H)  OP.  Oklahoma  Attorney  General 
number  84-174  (December  12. 1984). 

(I)  February  20, 1985,  plan 
commitments  for  Tulsa  Coun^ 
including  transportation  control 
measures,  page  8.  and  Reasonable 
Further  Progress  schedules  and 
reporting  commitments,  pages  10  and  11, 
dated  June  3, 196a 

(J)  Tide  37,  chapter  4.  section  167. 
Tidsa  City  Ordinance  number  16466  as 
approved  and  effective  October  15, 1965. 
by  die  City  of  Tulsa. 

(K)  An  October  17, 1988,  commitment 
letter,  to  develop  and  incorporate  test 
methods  into  OAPCR  3.7  for  determining 
the  capture  efficiency  of  control  devices 
associated  with  coating  operations. 

(L)  A  January  la  1990,  commitment 
letter  stating  that  the  DPS  will  annually 
conduct  unaimounced  visits  to  10 
percent  of  the  Tulsa  inspection  stations. 

(M)  A  September  2a  199a 
Memorandum  of  Understanding. 

(N)  An  October  12. 199a  letter  to 
report  semiannually  to  EPA,  infcmnation 
relating  to  the  effectiveness  and 
enforcement  of  the  I/M  program. 
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(M)  AddMiantU  taoterial. 

(Al  Febraaiy  ao.  1««.  aamif**  plan 
nvWon  daaJiMd  to  •driawB  IW  «niM 
■tandard  ta  Taiaa  Coanty.  InckdiV 
convoi  aBMiBy*  im^™"^  ^m^ijm^ 
tranipartatfan  eaobal  plan  aad 
mMsurat.  I/M  pfagmai  daacrfptiaB,  and 
negative  dadamtioaa. 

(B)  A  written  iBtvpntattoa  by  the 
DPS  dated  faae  2a.  1M7.  of  tke  tarn 
>«p«r  iMMonam"  in  |  MBJIC)  ef 
the  OUakoaoa  itelalet  teBMen 'Hffisiiial 
equipment  aienubetanr  (OBI)  or 
equivalent". 

40  CFR  part  81.  ia  amaoded  aa  {oflowK 

PARTtI— [AMEMDE01 

l.lfceAefcoritydtetioa  far  part  W 
contiBaea  to  read  aa  foyowr. 


-.nMSJcrmir-Ttn. 

2.  SeotioB  8L337  ia  aneaded  by 
revising  tba  Oiaaa  (Ob)  table  to  read  i 
foUows: 

ftijsr 


Oklahoma— Ozone  ((^) 


AQCR017_ 
AQCRia* 


Co.. 


Co. 


AOCRiaS- 

AOCRISe: 
TtinCouoly.. 


OtAQCR. 


AQCRiar. 
AOCR188- 
AQCR188.. 


X 
X 

X 
X 
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FEDERAL  COMMUNICATIONS 


47  cm  Pert  2  and  W 

[QEN  oofliHi  No.  ee-«7S;  FCC  eviti 


{AMT8) 


:  Federal 
Commisaloa. 

;ftadr«le. 


tUMMAiiv:  TUa  docmnent  chanya  raiea 
applicatde  to  Aetaeutod  MariliaM 
TnlnroMeaicaticpa  Syateow  (AUTB). 
an  automated.  iBtayatad 
commtmicationa  ayateni  ior  veaaek  to 


uaa  as  they  Boee  aloag  aa  enUse  river 
syslai&  Tbe  ckeagaa  aie  to  eapand  Ibe 
geopaphie  erae  ef  Ibe  aervtae  to  neke  it 
avaiiaUe  BBtiaDwiifa.  and  to  Ueenae 
AMT8  upM  Binrs  aa  ayetoaia  inrimJai 
tlw  naacB  end  to  aMBibiete  iadividuel 
licenses  far  airip  nseaa.  Tteae  cbengea 
are  intandad  to  Babe  AMIB  araiiabk  to 
more  aieaa. 
■wiCTiei  OAVK  March  11.  MOl- 


ICONTACT: 

lames  ^ais^,  Private  RaiSo  Bureau, 
(202)632-7197. 

■w  I  tiiMifTinr  MPONMATioicThis  is  a 
siunmary  of  (be  Commission's  Report 
and  Oidar.  Gen.  Docket  No.  88-372. 
adopted  January  la  IWl.  and  released 
January  2S.  IflBl.The  fuH  text  of  this 
Commission  dedsim  ia  available  tor 
inspection  and  copying  dniiag  normal 
business  hours  in  tbe  FCC  Dockets 
Brandi  (room  230).  IMfl  M  Street  NW.. 
Washington.  DC  Tlie  complete  text  of 
this  decision  may  also  be  purchaM^d 
from  tbe  Comaissioa's  copy  cootiactar. 
Downtown  Copy  Center.  (202)  452-1422. 
1918  M  Street.  NW..  mom  24fl^ 
Washington.  DC  20037. 

Sammary  of  Report  and  Order 

Aa  AMTS  provides  automated  voice 
and  data  communications  for  tugs  and 
baiges  along  an  entire  river  system.  Tbe 
FCC  established  the  AATTS  in  littl  to 
serve  the  Miaaiaaqipi  River  Byatara.  Tbe 
FCC  ejqMnded  it  to  the  Gelf  latncoastal 
Waterway  in  1982  aad  ±e  Golf  of 
Mexioo  in  19M.  but  said  dian  it  was 
prudent  to  evaluate  an  operating  syston 
before  extendiag  AMTS  nadoowide. 
Tbe  AMIS  bend  (218-220  MHz)  is 
adjacent  to  TV  channel  13  (210-218 
MHz)  and  the  FCC  has  rules  to  forestall 
the  possibility  of  interference  to  TV 
rec^don.  Of  tbe  four  AMTS  channel 
Groupa.  A.  B.  C  and  D.  tbe  rules 
presently  prohibit  tbe  ase  of  Qtwps  C 
and  D.  which  oe  closer  to  cbannd  13 
than  Groapa  A  ood  B,  within  186  miles 
of  a  channel  13  stetksL 

The  FCC  noted  that  an  AMTS  system 
had  been  operating  for  over  4  years  on 
the  Mississippi  River  and  Gulf 
Intracoastel  waterways.  No  cases  of 
intetfcrenoe  have  oocarred.  Tbe  Report 
and  Order  pereiita  nationwide 
expansion  of  the  A  and  B  efaannela  but 
delays  the  full  use  of  tbe  C  end  D 
channels  peadiag  tbe  ontcone  of  RM- 
6196  a  proposal  to  osa  part  cf  this 
spectrum  for  a  new  faiteiautive  video 
and  data  service. 

Curreody  tbe  FCC  boensea  the  AMTS 
operator  end  the  ship  users  indtvidually. 
The  Report  ead  Order  provides  to 
license  only  the  operator,  aa  a  system, 
and  eliminate  licoiabig  tbe  ship  users 
indi^riduelly.  Tluu  a  ship  oookl  begin 


service  as  aooa  as  tt  bea  a 
agreement  wttb  te  AMTS 
without  bevtog  to  oblafai  an  PGC 

itself. 

Otdarfaig  Cleuses 

Aooordte^.  ft  Xs  ordaracf  Ibet 

pursuant  to  the  authority  contained  in 
sections  4(i)  end  808(r)  of  dM 
Commanleattons  Aet  of  1914.  as 
amemled.  «7  U.8.a  184(f)  and  *8»(r). 
parta  2  and  80  of  fSita  ComaiaaloB'a 
Rules  are  amended  as  set  forth  below 
effective  March  11. 1991. 

A  « /bftfcer  ordlerw/ thot  a  copy  of  tfrfs 
Report  and  Order  wffl  be  sent  to  the 
Chkf  Goonsel  for  Advocacy  of  the  Small 
Business  Administration. 

listofSabiaoto 

47CFRPart2 

CooBDnnications  eqtapBWRt.  Radio. 

47CFRPartaO 

Communications  equipment.  Vessds. 
Automated  msritinie 
telecommunications  system. 

Doona  R.  9«aRf . 
SeaHary. 

FlnalSules 

Parts  2  and  80  of  chapter  I  of  title  47  of 
the  Code  of  Federal  Regidationa  aie 
amended  as  follows: 

PART  2:  FREQUENCY  ALiXWATIONS 
AND  RADIO  TREATY  MATTER^; 
GENERAL  RULES  AND  RE8ULAT10NS 

1.  The  authority  citation  for  pert  2 
continues  to  read  at  follows: 

Autfaoritr  Sees.  4. 303. 48  Stat  106S,  1082. 
as  amended;  47  U.8.C.  154, 90S,  miess 
otherwise  noted. 

{2.108  lAfflandedl 

2.  Sectioa  2.108.  tbe  Table  of 
Frequency  AUocationa.  ia  amended  by 
removing  footnote  NG 121  from  column 
5  of  the  216-220  MHz  band  and  by 
removing  the  text  of  the  footaote  at  the 
end  of  the  table.  S  2.106  Table  of 
Frequency  AUocalinna. 

PART  80~8TATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  dtation  for  part  80 
continues  to  read  aa  foHowr 

Authority:  Sacs.  4.  aOB,  48  Stat  1088,  ton. 
as  amended  47  U.S.C  154. 303.  unless 
otlierwiae  noted.  Inteipret  or  apply  48  Stat 
1064-1088.  Mei-1108.  aa  amended:  47  U.8.C 
151-155,  301-609;  3  U.S.T.  3450,  3  US.T  4788. 
12  U.S.T.  2377,  unless  otlierwise  noted. 

2.  Section  80.5  is  amended  by  revising 
the  definition  of  automated  maritime 


telecommunications  system  to  read  as 
follows: 

{80.8   Deflnittona. 

A  utomated  maritime 
telecommunicationa  system  (AMTS).  An 
automatic,  integrated  and 
interconnected  maritime 
communications  system. 

3.  Section  80.29(a)  is  amended  by 
adding  one  additional  entry  at  the  end 
of  the  table,  to  read  as  follows: 

{80.28   Ctiangea during Roansetann. 
(a)*  •  • 


V 


Type  of  change 


Requirad  action 


nufrtbar  of 
(AMTS). 


Wrffion  notico  to  the 
CofnmiMion. 


4.  A  new  {  80.M  is  added  to  read  as 
follows: 

{80J4    Automated  Maritime 
Talaeommunicatlona  System  (AMTS)— 
System  Uoenain^ 

AMTS  licenseesAvill  be  issued 
blanket  audiority  for  a  system  of  coal 
stations  and  mobile  tmiU  (subscribers). 
AMTS  applicants  will  specify  the         -^ 
maximum  number  of  mobile  uniU  to  be 
placed  in  operation  during  the  license 
period. 

5.  Section  80.215  is  amended  by 
revising  paragraph  (h)(3)  introductory 

-  text  by  removing  paragraph  (h)(5)  and 
redesignating  paragraph  (h)(e)  as  (h)(5) 
to  read  as  follows: 

{  80.218   Tranamitter  power. 

(h)*  •  • 

(3)  When  located  as  described  in 
paragraph  (h)(2]  of  this  section,  the 
coast  station  (or  stations  affecting  the 
same  TV  Grade  B  contour)  will  be 
authorized  if  the  applicant's  plan  has 
limited  the  interference  contour(s)  to 
fewer  than  100  residences  or  if  ^e 
applicant 

6.  Section  80.385  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows; 

{80.885   Frequencies  tor  eutometed 


(a)  •  •  * 

(1)  The  Automated  Maritime 
Telecommtmications  System  (AMTS)  is 
an  integrated  and  interconnected 
maritime  commimications  system. 


7.  Section  8a475  is  amended  by 
removing  paragraph  (a),  redesignating 
paragraphs  (b)  and  (c)  as  paragraphs  (a) 
and  (b):  and  by  revising  new  paraipaph 
(a)  introductory  text  to  read  as  follows: 

{80478   Scope  of  Servtoeofllie 
Automated  MartUms  Tatecommunlcatlons 
System  (AMTS). 

(a)  AMTS  applicanta  proposing  to 
serve  inland  waterways  must  show  how 
the  proposed  system  will  provide 
continuity  of  service  along  more  than 
60%  of  each  of  one  or  more  navigable 
inland  waterways.  Inland  waterways 
less  dian  240  kilometers  (150  miles]  long 
must  be  s«ved  in  their  entirety.  AMTS 
applicanta  proposing  to  serve  portions  of 
the  Atlantic  Pacific  or  Gulf  of  Mexico 
coasdine  must  define  a  substantial 
navigational  area  and  show  how  the 
proposed  system  will  provide  continuity 
of  service  for  it  A  separate  Form  503  is 
not  reqidred  for  each  coast  station  in  a 
system.  However,  the  applicant  must 
provide  the  technical  characteristics  for 
each  proposed  coast  station,  including 
transmitter  type,  operating  frequencies, 
emissions,  transmitter  output  power, 
antenna  arrangement  and  location. 


{88.1188   [Removed  end  Raeerved] 

a  Section  80.1169  and  the  heading 
_  itomated  Systems"  immediately 
preceding  it  are  removed  and  reserved. 

[FR  Doc  91-2288  Hied  l-dO-Ol:  8.-45  am] 
aaiaio  COOK  sns-OMi 

47  CFR  Parta  15  and  68 

(Qen.  Dodcet  Na  88-805;  FCC  81-12] 

CordleaaTelephonea 

AOENCy:  Federal  Communications . 
Commission  (FCC). 
action:  Final  rule. 


r.  The  Commission  is  adopting 
rules  requiring  cordless  telephones  to  be 
equipped  with  security  provisions  that 
protect  the  public  switched  telephone 
network  from  unintentional  line  seizure 
and  telephone  dialing.  This  action  is 
intended  to  reduce  the  harm  being 
caused  by  cordless  telephones  to  the 
"911"  Emergency  Services  Telephone 
System  and  to  the  telephone  networic  in 
general 

Emcnvi  DATC:  March  11, 1991. 
FON  nmTNn  NMMMATiON  contact: 
George  Harenberg.  Technical  Standards 
Branch.  Office  of  Engineering  and 
Technology.  (202)  653-7314. 
supfLnMNTARV  intomiation:  This  is  a 
summary  of  the  Commissicm's  Report 
and  Order  (R&O)  in  Gen.  Docket  No.  89- 


605.  FCC  91-12.  adopted  on  January  8, 
1991  and  reteased  on  January  25. 1991. 

The  full  text  of  this  R&O,  including  the 
final  regulatory  flexibility  aiulysis,  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Docketa  Branch  (room  230).  1919  M 
Street  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1114  21  Sfreel 
NW..  Washington.  DC  20036.     ^ 

Smnmary  of  Notioe 

1.  On  September  1, 1968,  die  Personal 
Commimications  Section  of  the 
Telecommunicatioiu  Industry 
Assoctatfon  (TIA)  filed  a  petition 
requesting  that  die  Conunission  consider 
rules  requiring  ^t  cordless  telephones 
provide  increased  protection  to  die 
telephone  networic  from  imintentional 
line  seizure  and  dialing,  and  to  the  user 
from  unintentional  ringing.  TIA 
recommended  that  this  be  achieved  by 
reqtiiring  ibe  transmission  and  use  of  a 
digital  security  code,  or  an  equivalent 
mediod.  so  that  a  cordless  telephone 
would  not  inadvertently  respond  to 
either  electronic  noise  or  another 
cordless  telephone  with  a  different 
security  code.  TIA  expressed  concern 
that  based  on  ita  studies,  cordless 
telephones  not  equipped  wiUi  security 
coding  were  causing  significant 
interference  to  many  telephone 
conyiany  services,  to  customers  with 
low  digit  telephone  numbers,  and  to  the 
"911"  Emergency  Services  Telephone 
System.  In  response  to  the  TIA  petition, 
the  Commission,  on  December  11, 1989. 
adopted  a  Notice  of  Proposed  Rule 
Maldng  (NFRM)  55  FR  878,  January  la 
1990,  to  consider  adoption  of  Met 
requiring  that  cordless  telephones  be 
equipped  with  security  featiires  to 
prevent  unintentional  line  seizure  and 
false  ringing. 

2.  From  the  evidence  presented  in  dds 
proceeding,  it  appears  that  interference 
to  die  ptiblic  switched  telephone 
network  from  cordless  telephones,  as 
well  as  the  imintentional  ringing  of 
cordless  telephones,  is  a  growing 
problem.  Furthermore,  tiiere  is  evidence 
that  the  Emergency  Sovices  Telephone 
System  is  being  adversely  affected  by 
imintentional  dialing  by  cordless 
telefjiones.  It  also  appears  that  security 
coding  is  not  being  included  in  cordless 
telephones  voluntarily  by  manufacturers 
at  a  rate  satisfactory  to  resolve  this 
problem.  Thus,  it  appears  diet  regulation 
is  needed  to  protect  the  public  switched 
telephone  network  from  unintentional 
line  seizure  and  dialing  and  to  ensure 
that  cordless  telephones  do  not  ring 
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unintoitiofially  whaa  ia  the  pmenct  of 
signak  fnm  other  oordleM  telephooes 
or  other  interfecii^  electrical  or 
electroaegoetic  emiwione.  The 
commaotiag  partiM  woe  uaaniiBoae  ia 
tnpporting  a  requiremeot  tor  cordleM 
telephoaes  to  um  digital  aeciuitjr  code*. 
Based  oa  the  record,  the  Conunieekai 
believes  that  digital  Mcarity  coding 
offers  a  Mtiaiactory  aoaiM  br  achievtog 
the  ComaiieikMH  obiactivee  in  this 
matter.  Acoordingiy.  the  Cammissian  ia 
adopting  regulattoos  requiring  digital 
security  coding  requirements. 

3.  The  Commission  is  adopting 
regulatioos  reqriring  <Ugital  secority 
coding  with  a  minimni  of  2S6  code 
combinatioDS  and  requiting 
manufactarers  to  umtiuuoualy  vary  the 
secuiity  code  of  eadi  telephone  as  it  is 
manvfactured,  or  to  vary  Ine  secarity 
codes  either  landomly,  sequentially,  or 
by  vsing  any  other  systematic  method. 
In  additioUa  inanunctnrers  of  cordless 
telephones  that  otiHze  oser-selectable 
seoirity  coding  wiH  be  required  either  to 
continuously  vary  the  initial  secwi^ 
code  or  to  provide  cordless  tdephones 
that  are  incapable  of  transmitting  until 
the  user  selects  a  security  code.  The 
Commission  is  also  allowing 
combination  of  fixed,  automatic  and 
user-selectable  coding  provided  the 
coding  schemes  are  consistent  with 
these  policies.  To  expetfite  the  waiver 
process,  the  Commission  authorizes  the 
Chief  Engineer  to  grant  waivers  allowing 
alternative  methods  of  equivalent 
security  coding,  on  a  case-by-case  basis. 

4.  Id  view  of  ^atimato*  submitted  in 
the  rffTtTf"*t.  that  10  million  oordless 
telephones  ivill  be  sold  in  the  next  year 
and  that  about  half  of  these  teiephonea 
could  cause  harmiiil  interference  to  the 
telephone  network,  it  appears  that  swift 
action  is  necessary.  Based  on  the  record, 
the  Commission  believes  that  it  is 
economically  feasible  for  manufacturers 
and  importers  to  comply  with  these 
requireDenla  within  six  months. 
Therefore,  the  CoBBisaion  wiQ  require 
that,  within  six  montha  of  the  effective 
date  of  this  actton.  all  cowitess 
telephones  nuaaiactured  or  imported 
employ  security  rwding  la  addition, 
applications  for  a  yant  of  eqw^ent 
authnritatina  of  cordless  telephoaes 
without  digital  coding,  aa  spMified 
above,  will  not  be  accepted  by  the 
Comaiiaatoa  60  days  after  the  effective 
date  of  these  rulea.  Caedlaas  telephones 
that  have  already  received  eqaipswnt 
authoriaatian  and,  wiihoat  modification, 
already  oooply  wUh  the  refvireMeate  of 
the  rules  that  the  CowniissiOB  is 
adopting  bereia.  need  not  be 
reauthorised. 


5.  Although  not  discussed  ia  die 
NPRM.  the  Cowmissiap  is  also 
coeaottdatiiV  the  general  requirements 
for  oordless  telephones  convndy 
contained  hi  47  an  lS.23a  (h).  (i).  and 
tj),  under  the  new  47  CFR  15.214.  This 
diange  constitutes  a  minor  amendment 
to  the  Commission's  ndes.  It  imposes  no 
new  requirement  but  rather,  eliminates 
prassible  confiuian  in  the  existing  rules. 
Therefore,  the  Commission  finds  for 
good  cause  tiiat  for  this  change, 
compliance  wiA  the  notice  and 
comment  procedure  of  die 
Administrative  Procedure  Act  is 
unnecessary.  See  S  U.S.C.  SS3(b)(B). 

S.  Regulatory  Flexibility  Final 
Analysis.  Pursuant  to  the  Regulatoiy 
Flenbdity  Act  of  1980. 5  U.S.C.  601  et 
seq..  the  foUowii^  final  flexibUity 
analysis  Ims  been  prepared: 

/.  Need  for  aad  Objective  of  the  Rules 

Cordless  telephoaes  without  digital 
codiag  appear  to  be  causing  si^uficant 
interference  to  OMny  telephone 
company  services,  fai  some  cases, 
telephone  has  seizures  have  nearly 
closed  down  central  offices  and  are 
causing  significant  laawoessary 
interference  to  many  telephone 
company  services,  particularly  to 
customers  wtth  low  telephone  numbers 
and  to  the  "811"  Emergency  Services 
Telephone  Systeaa.  The  objective  of  the 
rules  being  adopted  is  to  reduce  (he 
amount  of  harm  that  is  being  caused  by 
cordless  telephones  to  the  public 
switched  telephone  networic  and  the 
"911"  Emergency  Services  Telephone 
System. 

//.  Summary  of  Issues  Raised  by  Public 
Comments  in  Response  to  the  Initial 
Regulatory  Flexibility  Analysis, 
Commission  Assessment  of  Such 
Commeats,  and  Changes  Made  as  a 
Result 

No  commenting  parties  raised  issues 
specifically  in  response  to  the  initial 
regulatory  flexibility  analysis.  The 
regulations  being  adopted  in  this  Report 
and  Order  require  conlless  telephones 
to  incorporate  circuitry  which  makes  use 
of  a  security  code  to  provide  protectioo 
against  unintentional  access  to  the 
public  switched  telephone  network  by 
the  base  unit  of  a  cordless  telephone 
and  imintentional  ringing  by  die  handset 
of  a  cordless  telephone.  These  functions 
will  be  required  to  operate  such  that 
each  access  of  the  telephone  network  or 
ringing  of  the  handset  is  preceded  by  flte 
trmsarfssioo  of  a  code  wmd.  Access  to 
the  telephone  network  «viO  oocor  only  if 
the  code  transmitted  by  dae  handset 
matches  the  code  oe(  in  the  base  maL 
Similarly,  ringing  of  the  handset  is  to 
occur  only  if  the  code  transmitted  by  the 


base  unit  w*'*—  the  code  set  ia  the 
handset.  The  proposed  regulations  are 
technically  and  economically  achievable 
without  undue  burden  on  any  entity. 
Manufacturers  are  being  given 
substantial  flexibility  on  how  to 
implement  secarity  coding.  Because 
these  changes  to  tfw  regulations  will 
have  an  impact  on  a  number  of 
manufactiuers.  requiring  redesign  of 
their  equipment,  transition  periods  are 
being  adopted.  Tbese  transitian  periods 
will  lessen  the  impact  to  BMnufactures, 
allowing  raan«£a<Aa«rs  sofficient  time 
to  implement  any  needed  design 
changes  before  compliance  widi  the 
regulations  adopted  by  this  Report  and 
Order  is  required. 

///.  Significant  Alternatives  Considered 

The  Commission  has  considered  all  of 
the  alternatives  presented  in  tfiis 
proceedii^  and  has  adopted  standards 
that  can  be  achieved  by  industry  while 
still  providing  adequate  protection  to  the 
public  switched  telephone  network. 
Alternatives  that  were  considered 
include  deleting  all  standards  and 
restrictions  on  the  marketing  of  non- 
complying  equipment,  retaiidqg  the 
present  regulations,  adopting  the 
regulations  proposed  in  the  NPRM.  or 
adopting  titter  standards  than 
proposed. 

7.  The  Office  of  Management  and 
Budget  has  approved  the  collection  of 
information  requirement  contained  in 
this  rule.  The  OMB  control  number  for 
this  collection  of  information 
requirement  is  3060-0436. 

a.  In  aooordance  with  tfie  above 
discussion.  A  is  ordered.  Hut  under  the 
authority  contained  in  sections  4(11. 301. 
302.  303(e),  303(Q,  303(r),  303(s).  304.  and 
307  of  the  Communications  Act  of  1034. 
as  amended,  parts  15  and  68  of  the 
Commiasian's  Rides  and  Regalattona  are 
amended  as  set  forth  below.  These  rules 
and  regulations  are  effective  March  11, 
1991. 

It  is  also  ordered.  That  authority  is 
delegated  to  the  Chief  Engineer  to  grant 
waivers  to  manufacturers  employing 
alternative  security  coding  methods, 
provided  there  is  basis  for  finding  that 
the  coding  employed  will  provide  at 
least  the  same  level  of  protection  as  that 
provided  in  the  rules  adopted  herein.  // 
is  further  ordered,  That  this  proceeding 
is  terminated. 

List  of  Subjecto 

47  CFR  Part  15 

Radio.  Communications  equipment. 

47CFRPait6a 

Terminal  equipraent.  Telephone, 
Communications  equipment. 
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Rulai 

A.  Title  47  of  the  Code  of  Paderal 
R^ulatlons,  part  IS  is  amended  as 
followr. 

PART  15-[AIIEIIDE0] 

1.  The  authority  citation  for  part  IS 
continues  to  read  as  fbUowK 

Ai^nri^^^ections  4. 302. 308. 904,  and  307 
of  thdsComBianlcatioiia  Act  of  1094,  es 
amend^  47  U.S.a  sections  154. 902. 303. 30«, 
and  907. 

2.  Section  15.37  is  amended  by  adding 
a  new  paragraph  (e)  to  read  as  IoHowk 

S1&37   TransMtonprewWonator 


(e)  For  cordless  telephones:  The 
manufacture  and  inqxirtation  of  cordless 
telephones  not  complying  with 
S  15.214(d)  of  this  part  shall  cease  on  or 
before  September  11. 1991.  These 
provisions  will  not  apply  to  cordless 
telephones  which  are  repaired  or 
refurbisfaed,  or  re-bnported  after  repair 
or  refurbishment  Applications  for  a 
grant  of  equipment  authorization  of 
cordless  telephones  not  complying  with 
S  lS.214(d)  of  this  part  will  not  be 
accepted  by  dw  Commission  after  May 
10. 1901.  Cordless  telefriMnes  that  have 
previously  received  equipment 
authorization  and  that,  without 
modification,  already  comply  with  the 
requiremente  of  1 15.214(d)  of  this  part 
need  not  be  reauthorized. 

3.  A  new  {  \hJ2X\  is  added,  prior  to 
the  heading  "Radiated  Emission  Limits, 
Additional  Provisions",  to  read  as 
follows: 

< 

{15.214   Cordlsss  telsphonss. 

(a)  For  equipment  authorization,  a 
single  application  form,  FCC  Form  731, 
may  be  filed  for  a  cordless  telephone 
system,  provided  the  application'ilearly 
identifies  and  provides  date  for  aU  parte 
of  ^e  system  to  show  compliance  with 
the  applicable  technical  requirements. 
When  a  single  application  form  is 
submitted,  both  the  baA  station  and  the 
portable  handset  must  carry  the  same 
FCC  identifier.  The  epplication  shall 
include  a  fee  for  certification  of  each 
type  of  transmitter  and  notification  or 
certification,  if  appropriate,  for  each 
type  of  receiver  included  in  the  system. 

(b)  A  cordless  telephone  which  is 
intended  to  be  connected  to  the  public 
switched  telephone  network  shall  also 
comply  with  the  applicable  regulations 
in  part  68  of  this  chapter.  A  separate 
application  for  registration  under  part  66 
of  this  chapter  is  required. 

(c)  The  label  required  under  subpart  A 
of  this  part  shall  also  contain  the 


following  statement  'Trivacy  of 
communications  may  not  be  ensured 
when  using  this  phone." 

(d)  Cordless  telephones  shall 
incorporate  drcuiti|r  wdiich  makes  use  of 
a  digital  security  code  to  provide 
protection  against  unintenthmal  access 
to  the  public  switched  telephone 
network  by  the  base  unit  and 
imintentional  ringing  by  the  handset 
These  functions  shalU  operate  such  that 
each  access  of  the  telephone  network  or 
ringing  of  the  handset  te  preceded  by  the 
transmission  of  a  code  word.  Access  to 
the  telephone  network  shall  occur  only 
if  the  code  transmitted  by  die  handset 
matches  code  set  in  die  base  unit 
Similarly,  ringing  of  the  handset  shall 
occur  only  if  the  code  transmitted  by  die 
base  xmit  matches  die  code  set  in  the 
handset  The  security  code  required  by 
diis  section  may  also  be  employed  to 
perform  other  communications 
functions,  sudi  as  providing  telephone 
billing  information.  This  security  code 
system  is  to  operate  in  accordance  with 
the  followii^}  provisions. 

(1)  There  must  be  provision  for  at 
least  256  possible  discrete  digital  codes. 
Factory-set  codes  must  be  continuously 
varied  over  at  least  256  possible  codes 
as  each  telephone  is  manufactured.  The 
codes  may  be  varied  either  randomly, 
sequentially,  or  using  another 
systematic  procedure. 

(2)  Manufacturers  must  use  one  of  the 
following  approaches  for  fadUteting 
variation  in  the  geographic  distribution 
of  individual  security  codes: 

(i)  Provide  a  means  for  the  user  to 
readily  select  from  among  at  least  256 
possible  discrete  digital  a>des.  The 
cordless  telephone  shall  be  either  in  a 
noorbperable  mode  after  manufacture 
imtfl  the  user  selecte  a  security  code  or 
the  manufacturer  must  continuously 
vary  the  initial  security  code  as  each 
telephone  is  produced. 

(ii)  Provide  a  fbced  code  that  is 
continuously  varied  among  at  least  256 
discrete  digital  codes  as  each  telephone 
is  manufactured. 

*    (01)  Provide  a  means  for  the  cordless 
telephone  to  automatically  select  a 
/different  code  from  among  at  least  256 
possible  discrete  digital  codes  eadi  time 
it  is  activated. 

(iv)  It  is  permissible  to  provide 
combinations  of  fixed,  automatic,  and 
user-selectable  codhig  provided  the 
above  criteria  are  met 

(3)  A  statement  of  the  means  and 
procedures  used  to  achieve  the  required 
protection  shall  be  provided  in  any 
application  for  equipment  authorization 
of  a  cordless  telephone. 

4.  Section  15.233  is  amended  by 
removing  paragraphs  (h).  (i).  (j),  and  (k). 


and  adding  new  paragraph  pi)  to  read  aa 
follows: 


fi&ass 

46.00  46-9i 


(h)  For  cordless  telephones  that  do  not 
comply  widi  1 15.214(d)  of  dds  part  die 
box  or  other  package  in  whidi  die 
individual  cordless  telephone  is  to  be 
marketed  riwll  carry  a  statement  in  a 
prominent  tocatkn.  visiUe  to  the  buyer 
before  purchase,  whfch  reads  as  follows: 

Notice:  The  base  units  of  some  conHest 
telephones  oiay  respond  to  other  neaihy  units 
or  to  radio  noise  resahing  in  teieplMoe  calb 
being  dialed  tfarongii  Ais  vnit  wttinat  your 
Icnowledge  nd  poMibly  calla  being  miriiUled. 
In  order  to  protect  agatast  sodi  ucuuTencas. 
this  oonfleas  telephone  Is  providad  with  the 
following  features:  (to  be  ooaqiletad  by  the 
responsible  party). 

An  appltoation  for  certificatton  (rf  a 
cordless  telephone  shall  specify  the 
complete  text  of  the  stetement  that  win 
be  carried  on  the  package  and  indicate 
where.  spedficaHy.  it  w^  be  located  on 
the  carton. 

a  Tide  47  of  die  Code  of  Federal 
Regulations,  part  68  is  amended  as 
follows: 

PARiet  "CAMFMnpni 

1.  The  audiority  dtetion  for  part  68 
continues  to  read  as  foQows: 

AndMritr  Sees.  4,  201. 202.  aOS.  204. 206. 
208.  215, 218, 313, 314,  403, 401 4ia  002. 48 
Stat  as  amended.  1068, 107a  lOTt  107Z 1073. 
1076. 1C77, 1087. 1004, 1008. 1102;  47  UAC 
154. 201.  202, 203. 204,  206,  206.  215. 218.  313. 
403, 404, 4ia  002.  unless  otherwise  noted. 

2.  Section  68.200  is  amended  by 
adding  a  new  paragraph  (k)  to  read  as 
follows: 


S68.200    AppMcattontor 
registration. 


(k)  Any  application  for  registration  of 
a  cordless  telephone  operating  under  the 
provisions  of  part  15  of  this  chapter  shall 
be  accompanied  by  a  statement 
indicating  that  the  device  contains 
appropriate  provision  for  protection  of 
die  public  switdied  telephone  network, 
purauant  to  the  requiremente  in  i  15.214 
of  this  chapter. 

Federal  Communications  Commission. 


Donna  R.  Seaicy, 

Secretary. 

(FR  Doa  91-2265  Filed  1-30-01: 8:45  am) 
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47CFRPwt73 

[MM  Deetot  No.  «MtO;  Mft-7377] 

om^mt^  ■i.n^t*  — iiqn  flarvicM:  Van 
,AR 


r.  Federal  Communicatioiu 
Commissioa 

action:  Final  rule. 


R  This  document  substitutes 
Channel  274C2  for  Channel  272A  at  Van 
Buren.  Arkansas,  and  modifies  the 
license  of  LKR  Communications,  Inc.  for 
Station  KLSZ-FM.  as  requested  to 
specify  operation  on  the  higher  powered 
channel  See  55  FR  45621,  October  30, 
199a  Coordinates  used  for  Channel 
274C2  at  Van  Buren  are  35-17-55  and 
94-25-20.  With  this  action,  the 
proceeding  is  terminated 

VfMCUW  OAn:  March  11, 1991. 


iTWN  contact: 

Nancy  loyner.  Mass  Media  Bureau,  (202) 
634-053a 

•UFPUMlNTAiiv  mponmation:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  QO-Ma 
adopted  January  14, 1991,  and  released 
January  25, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington.  DC  Tlie  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW..  Suite 
14a  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART79-(AMEM)ED] 

1.  The  auhtority  citation  for  part  73 
continues  to  read  as  follows: 

Amharity:  47  VS.C.  154,  303. 

973.202   (Amandad] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  for  Arkansas,  is  amended  by 
removing  Channel  272A  and  adding 
Channel  274C2  at  Van  Buren. 

Federal  Communicatioiu  Commissioa 

Aadrmr  I.  KiMdM. 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

(FR  Doc  91-2266  Filed  1-30-91;  8:45  am] 
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[Pfl  DoekM  No.  W-at;  FCC  t1-1] 

VHF  Ship  SMIon  TrMwmltlar 
R«qulrMiMnl  To /UrtonwUMllyC*^ 
Operation  After  ■  PracMMiiiinod 
Ptclod  of  Ummorrupfd  Oparatlon 

AOtNCv:  Federal  Communications 

Commission. 

action:  Final  rule. 


r.  These  rules  require  marine 
VHF  radios  type-accepted  after  the 
effective  date  to  incorporate  time-out 
circuitry.  The  circuitry  will  cause  VHF 
station  transmitters  to  automatically 
cease  operation  after  a  five  minute 
period  of  uninterrupted  operation.  The 
circuitry  will  also  incorporate  a  warning 
device  to  alert  the  operator  immediately 
that  the  transmitter  has  been 
deactivated.  This  action  was  taken  in 
response  to  a  petition  submitted  by  the 
Southern  California  Marine  Radio 
Council  (SCMRC)  which  proposed  the 
incorporation  of  time-out  circuitry  to 
help  eliminate  "stuck  carriers",  that  is,  a 
continuous  radio  signal  radiated  by  the 
inadvertent  operation  of  a  transmitter. 
The  effect  of  the  rule  change  will  be 
enhanced  safety  resulting  from  the 
reduction  of  interference  on  WHF 
chaimels. 

EPRCTIVI  DATE  March  4, 1991. 
FOR  nrnTHOI  MTORMATION  CONTACT: 
J.  Joy  Alford,  Aviation  ft  Marine  Branch. 
Private  Radio  Bureau.  (202)  632-7175. 
SUPPLCMCNTAllY  mrORMATlON:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  January  2. 1991,  and 
released  January  16. 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW..  Washington.  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purcliased  from  the  Commission's 
copy  contractor,  Downtown  Copy 
Center.  (202)  452-1422, 1114  2l8t  Sti«et 
NW..  WashUigton.  DC  20037. 

Summary  of  Order 

1.  This  Report  and  Order  amends  part 
80  of  the  Commission's  Rules  47  CFR 
part  80.  governing  the  maritime  radio 
services,  to  require  marine  radios  type- 
accepted  after  the  effective  date  to 
incorporate  time  out  circuitry.  Channels 
in  the  VHF  maritime  mobile  service  156- 
162  MHz,  are  used  for  ship-to-ship  and 
ship-to-shore  communications.  Channels 
are  allotted  for  safety  and  operation 
communications  as  well  as  public 
correspondence.  Channel  18  (156.800 
MHz)  is  the  international  maritime  VHF 
distress,  safety  and  calling  fi«quency.  A 


continuous  listening  watch  on  channel 
18  is  maintained  by  the  U.S.  Coast 
Guard.  Ships  required  by  treaty  or 
statute  to  carry  VHF  stations  and  any 
ship  voluntarily  equipped  with  an 
operating  VHF  station  must  maintain  a 
listening  watch  on  channel  16  when  the 
station  is  not  being  used  for  other 
communications.  In  its  petition,  the 
SCMRC  requested  that  all  newly 
manufactured  or  imported  VHF  ship 
station  transmitters  be  required  to  turn 
off  automatically  when  transmitting  for 
more  tlian  a  specific  period  of  time.  The 
object  of  the  proposal  is  to  help 
eliminate  "stuck  carriers,"  thereby 
preventing  harmful  interference  on  ' 
channel  16  and  other  VHF  channels.  The 
Report  and  Order  discusses  the 
comments  filed  regarding  the  proposed 
rules  in  the  Notice  of  Proposed 
Rulemaking/55  FR  488a  February  12, 
1990  and  provides  for  equipment  phase 
out  periods  designed  to  minimize  any 
adverse  impact  upon  manufacturers, 
dealers  and  consumers. 

2.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  604,  a 
final  regulatory  flexibility  analysis  has 
been  prepared.  It  is  available  for  public 
viewing  as  part  of  the  full  text  of  this 
decision,  wdiich  may  be  obtained  from 
the  Commission  or  its  copy  contractor. 

3.  The  Report  and  Order  contained 
herein  has  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980 
and  found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  houra 
imposed  on  the  public. 

Ordning  Clauses 

4.  Authority  for  this  action  is 
contained  in  section  4(i)  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended.  47  U.S.C  154(1)  and  303(r). 

6.  //  is  ordered  that  part  80  of  the 
Commission's  Rules  is  amended  as 
shown  at  the  end  of  this  document, 
effective  March  4, 1991. 

Lists  of  Subjects  in  47  CFR  Part  M 

Commimications  equipment.  Marine 
safety,  Radio,  Stuck  carriers.  VHF  ship 
stations. 

Federal  Communications  Commission. 
Doona  R.  Searcy, 
Secretary. 

Rule  Change!^ 

Part  80  of  chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 
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PART  SO-STATKMfS  IN  THE   . 
MARITIME  SERVICES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303, 48  Stat  1066. 1062, 
as  amended:  47  U.S.C.  154, 303,  unless 
otherwise  noted.  Intennet  or  apply  48  StaL 
1064-1068, 1061-1105,  at  amended:  47  U.S.C 
151-155,  301-608;  3  UST  34Sa  3  UST  4728, 12 
UST  2377,  unless  otherwise  noted. 

2.  In  S  80.203,  the  first  sentence  in 
paragraph  (a)  is  revised,  paragraphs  (c) 
tlirough  (k)  are  redesignated  as 
paragraphs  (d)  throu^  (1),  and  a  new 
paragraph  (c)  is  added  to  read  as 
follows: 


{80.203    AultKMlzatlon of tranemtttars for 


(a)  Each  transmitter  authorized  in  a 
station  in  the  maritime  services  after 
September  30, 198a  except  as  indicated 
in  paragraphs  (g),  (h)  and  (i)  of  tiiis 
section,  must  be  type  accepted  by  the 
Commission  for  part  80  operations. 


(c)  All  VHF  ship  station  transmittere 
capable  of  operation  on  frequencies 
contained  in  i  8a373(f)  of  tins  part  that 
are  either  manufactured  in  or  imported 
into  the  United  States,  on  or  after 
August  1, 1993,  or  are  initially  installed 
on  or  after  August  1, 1904,  must  be 
equipped  with  an  autcnnatic  timing 
device  that  deactivates  the  transmitter 


and  reverts  the  transmitter  to  tiie 
receive  mode  after  an  uninterrupted 
transmission  period  of  five  minutes,  plus 
or  minus  10  per  cent.  Additionally,  such 
transmitters  must  have  a  device  that 
indicates  when  the  automatic  timer  has 
deactivated  the  transmitter.  VHF  ship 
station  transmitters  initially  installed 
before  August  1, 1904,  are  authorized  for 
use  indefinitely  at  the  same  maritime 
station. 

(1)  Hand-held  transmitters  are  not 
required  to  comply  with  the 
requirements  in  paragraph  (c)  of  this 
section. 


[FR  Doc  91-2287  Filed  l-30-«l:  8.-45  am] 
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Proposed  Rules 


Thto  MCHon  of  ttw  FEDERAL  REGISTER 
oonMns  nolioM  to  Itw  pubttc  of  ttw 
prapoMd  iMiMnc*  of  rutes  and 
raguMofw.  Tb*  purpoM  of  thoM  notices 
li  to  gtv*  IntoriiHd  persona  an 
opportunNy  to  partdpala  in  tha  rula 
mMng  prtor  to  ttw  adoption  of  itw 
rulaa. 


DEPARTMENT  OF  AQMCULTURE 
Food  And  NulrWon  8«rvlo* 
7  CFR  Pwts  271. 275,  and  277 


Food  Stamp  ProgrMKMlMOllanooM 
ChMlly  Conlral  ProvWonoof  tho 
HunQcr  PiovwiHon  Act  of  19M 


r.  Food  and  Nutrition  Service, 
U8DA. 
action:  Proposed  rale. 


:  This  action  proposes  changes 
to  Food  Stamp  Program  regulations 
based  on  section  320,  section  602,  and 
parts  of  section  604  of  the  Hunger 
Prevention  Act  of  1968  (Pub.  L  100^435, 
enacted  September  IS,  1968).  Section  320 
requires  minor  changes  in  the  corrective 
action  planning  State  agencies  must 
complete  because  of  quality  control 
errors.  Section  602  requires  State 
agencies  to  pay  interest  on  unpaid 
quality  control  related  claims  assessed 
against  State  agencies  with  payment 
error  rates  which  exceed  an  established 
tolerance  level  The  portions  of  section 
604  whidi  are  addressed  in  this  rule 
faivolve  the  Pood  Stamp  Act  provisions 
relating  to  enhanced  funding  (an 
increased  Federal  share  of  program 
administrative  costs),  and  quaUty 
control  Uabllities  (the  sharing  of  costs  of 
payment  error  by  State  agencies  with 
error  rates  which  exceed  a  national 
error  tolerance  level). 

This  {iroposal  also  addresses  the  issue 
of  Federal  sample  sizes  in  quality 
control  Currently,  it  is  possible  for  the 
Federal  QC  sample  to  be  affected  if  a 
State  agency  does  not  complete  the 
number  of  case  reviews  specified  in  its 
sampling  plan.  This  proposed  rule  would 
allow  the  Food  and  Nutrition  Service  to 
select  less  than  the  required  sample  size 
in  instances  where  a  State  agency  does 
not  complete  its  required  number  of  case 
reviews. 


Fadanl  Raflstar 
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DATIS:  Comments  must  be  received  by 

April  1. 1991  to  be  assured  of 

consideration. 

AODmSMS:  Send  comments  to  Quality 

Control  Policy  Section.  Quality  Control 

Branch.  Food  Stamp  Program,  Food  and 

NutriUon  Service,  USDA,  3101  Part 

Center  Drive.  Room  907,  Alexandria, 

Vir^a  22302. 

FOR  FUHTNiR  WTOWM/HIOII  CONTACT. 

Lynn  Jordan.  Supervisor,  QuaUty 

Control  PoUcy  Section,  Quality  Control 

Branch,  Program  Accountability 

Division.  Food  and  Nutrition  Service, 

USDA,  3101  Park  Center  Drive,  Room 

905,  Alexandria,  Virginia  22302,  (703) 

756-3472. 

SUfflXMmTARV  infonmation: 

Classificatlmi 

Executive  Order  12291 /Secretary's 
Memorandum  1512-1 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1.  Betty  Jo 
Nelsen,  Administrator  of  the  Food  and 
Nutrition  Service,  has  classified  this  rule 
as  non-major.  The  rule's  effect  on  the 
economy  will  be  less  than  $100  million. 
The  rule  will  have  no  effect  on  costs  or 
prices  for  constmiers,  individual 
industries.  Federal  State  or  local 
government  agencies,  or  geographic 
regions.  It  will  not  have  significant 
aihrerse  effect  on  competition, 
employment  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1960  (Pub. 
L  96-354. 94  Stat  1164,  September  19, 
1960).  Betty  Jo  Nelsen,  Administrator  of 
the  Food  aind  Nutrition  Service,  has 
certified  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

One  of  the  provisions  of  this  proposed 
rule  modifies  the  required  contents  for 
quality  control  sampling  plans.  7  CFR 
272.2  requires  each  State  agency  to 
submit  a  quality  control  sampling  plan 
as  part  of  the  annual  update  of  its  State 
Plan  of  Operations  (OMB  authorization 
number  0584-0083).  The  reporting 


burden  for  this  collection  of  information 
is  estimated  to  average  10  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iiiformation.  The  proposed 
modifications  eliminate  some 
superfluous  sampling  plan  requirements 
for  State  agencies  that  do  not  employ 
alternative  sample  designs.  For  State 
agencies  that  do  employ  alternative 
sample  designs,  the  proposed 
modiifications  simply  clarify  current 
requirements.  The  proposed 
modifications  will  not  change  the 
average  reporting  burden  of  10  hours  per 
response  for  a  State  agency  to  prepare 
annual  updates  to  its  State  Plan  of 
Operations  as  approved  under  0584- 
0083.  It  is  requested  that  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  be  sent  to 
Department  of  Agriculture,  Qearance 
Officer,  OIRM.  Room  404-W, 
Washington,  DC  20250;  and  to  the  Office 
of  Management  and  Budget  Paperwork 
Reduction  Project  (OMB  #0584-0083), 
Washington,  DC  20503. 

No  other  provision  of  this  proposed 
rulemaking  contain  reporting  or 
recordkeeping  requirements  subject  to 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C  3507). 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  In 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  at  7 
CFR  part  3015,  subpart  V  and  related 
Notice  (48  FR  29115,  June  24. 1983),  tills 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Background 

Section  604  of  Public  Law  100-435 
revises  Section  18(c)  of  tiie  Food  Siamp 
Act  of  1977,  as  amended.  Section  18  of 
the  Food  Stamp  Act  is  entiUed 
"Administrative  Cost-Sharing  and 
Quality  Control".  Subsection  (c)  of  this 
Section  concerns  payment  accuracy  and 
provides  for  Uabllities  against  State 
agencies  with  payment  error  rates  that 
exceed  estabUshed  tolerance  levels,  and 
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provides  for  enhanced  funding  for  State 
agencies  with  the  lowest  error  rates.  The 
Hunger  Prevention  Act  of  1988,  Public 
Law  100-435,  enacted  September  19, 
1988.  includes  a  number  of  provisions, 
under  title  VI,  which  replace  key 
features  of  the  existing  quality  control 
("QC")  system  to  create  a  new  system 
for  improving  payment  accuracy.  The 
emphasis  of  Public  Law  100-435  is  to 
reduce  the  number  of  quality  control 
claims  against  State  agencies  by 
comparing  the  State  error  rates  to  the 
national  average  error  rate  instead  of  a 
fixed  error  rate  goal  of  5  percent  as  in 
the  current  system.  In  addition.  State 
agencies  will  be  assessed  interest  on 
claims  unpaid  after  a  given  deadline. 

As  part  of  the  implementation  of  the 
new  payment  accuracy  system,  this 
action  proposes  regulations  to 
implement  amendments  made  by 
section  602,  Interest  on  Claims  Against 
State  Agencies,  and  portions  of  section 
604,  Payment  Accuracy  Improvement 
System  of  Public  Law  100-435.  Other 
sections  of  PubUc  Law  100-435 
concerned  with  payment  accuracy  such 
as  State  agency  investment  in  the  Food 
Stamp  Program,  variance  exclusions, 
good  cause  determinations,  and  the  use 
of  administrative  law  judges  in  the 
appeal  process  have  been,  or  will  be 
published  separately. 

This  action  also  proposes  regulations 
to  implement  amendments  made  by 
portions  of  section  320,  Correcting 
Improper  Denials  and  Underissuances, 
and  proposes  regulatory  changes  in 
regard  to  required  Federal  sample  sizes. 
Inasmuch  as  these  proposed  changes  are 
concerned  with  the  accuracy  of 
payments  to  eligible  Food  Stamp 
households  and  the  accurate  calculation 
of  the  regressed  payment  error  rate,  the 
Department  has  decided  to  include  these 
'    proposed  changes  in  this  rule  relating  to 
payment  accuracy. 

Definitions— §  271.2 

Among  the  changes  made  by  section 
604  of  Public  Law  100-435  is  a  revised 
definition  of  "payment  error  rate".  The 
current  definition  of  payment  error  rate 
is  the  sum  of  overissuances  to  eligible 
households  and  issuances  to  ineligible 
households,  expressed  as  a  percentage 
of  aU  food  stamp  allotments.  The  new 
definition  of  tiie  payment  error  rate 
includes  underissuances  to  eligible 
households.  More  specifically,  section 
604  states  that  the  payment  error  rate  is 
the  sum  of  the  point  estimates  of  the 
overpayment  and  the  underissuance 
error  rates  determined  by  the  Secretary 
from  data  collected  in  a  probabiUty 
sample  of  participating  households.  The 
legislative  history  (Cong.  Record,  August 
11. 1988,  pages  6843-6844]  sti'esses  that 


both  overissuances  and  underissuances 
are  important  to  determine  the  accuracy 
of  a  State  agency's  administration  of  the 
Food  Stamp  Program.  Further,  ti»e 
legislative  history  indicates  that  the  new 
definition  of  payment  error  rate  is 
designed  to  increase  the  emphasis  on 
overall  payment  accuracy  for  which 
State  agencies  are  to  be  held 
accountable  (H.R.  Rep.  No.  100-828, 
100th  Cong.  2d  SesS.  34-35  (1988)). 
Therefore,  the  Department  is  proposing 
to  revise  the  definition  of  "payment 
error  rate"  found  in  7  CFR  271.2  to 
incorporate  underissuances. 

In  redefining  "payment  error  rate", 
section  604  uses  the  terms  "overpayment 
error  rate"  and  "underpayment  error 
rate".  "Overpayment  error  rate"  is 
defined  in  section  604  as  the  percentage 
of  the  value  of  all  allotments  issued  in  a 
fiscal  year  that  are  either  (1)  issued  to 
households  that  fail  to  meet  basic 
program  eligibiUty  requirements  or  (2) 
overissued  to  eUgible  households. 
"Underpayment  error  rate"  is  defined  as 
the  ratio  of  the  value  of  allotments 
issued  in  a  fiscal  year  by  a  State  agency. 
The  Department  proposes  to  codify 
these  definitions  into  the  Food  Stamp 
program  regulations.  It  should  be  noted 
tiiat  with  the  addition  of  "underpayment 
error  rate"  the  regulations  will  contain 
defintions  for  botii  "under/ssua/Jce  error 
rate"  and  "\mAetpayment  error  rate".  It 
is  the  Department's  intention  to  leave 
both  definitions  in  the  regulations  since 
some  sections  of  the  regulations  will 
refer  to  imderissuance  error  rate  (i.e.. 
the  regulations  pertaining  to  enhanced 
funding  prior  to  FY  1986),  and  some 
sections  of  the  regulations  will  refer  to 
underpayment  error  rate  (i.e.,  the 
regulations  pertaining  to  the  payment 
error  rate  beginning  in  FY  1986). 
However,  the  Department  proposes  to 
change  the  cxurent  definiton  of 
"underissuance  error  rate"  in  order  to 
make  it  clear  that  tiiese  are  equivalent 
terms. 

Federal  Sample  Size—§  275.3 

In  the  context  of  revising  the  QC  ' 
regulations  to  implement  the  Hunger 
Prevention  Act  of  1988,  tiie  Department 
is  proposing  certain  technical  changes  to 
current  provisions  establishing  minimiun 
Federal  subsample  sizes.  These  changes 
provide  for  a  decrease  in  Federal 
subsample  size  when  a  State  agency 
does  not  complete  the  number  of  case 
reviews  specified  in  its  sampling  plan 
and/or  when  a  State  agency  does  not 
report  a  change  in  its  required  sample 
size  to  the  appropriate  FNS  Regional 
Office  within  10  days  of  effecting  tiie 
change.  Current  rules  base  Federal 
sample  sizes  on  the  State  agency's 
required  sample.  For  example,  current 


rules  at  7  CFR  275.3  require  a  minimum 
of  400  active  Federal  reviews  for  State 
agencies  with  a  required  active  sample 
size  of  1200.  It  has  been  argued  Uiat  ttie 
current  rales  require  the  Federal 
government  to  select  a  minimum  of  400 
reviews  even  if  the  State  completed 
substantially  less  than  the  1200  cases. 
The  Department  is  proposing  to  amend  7 
CFR  275.3(c)  to  clarify  tiiat  it  need  not 
select  tiie  prescribed  sample  size  if  a 
State  agency  (1)  does  not  complete  the 
number  of  case  reviews  specified  in  its 
sampling  plan  and/or  (2)  does  not  report 
a  change  in  sampling  procedures 
associated  with  a  revision  in  its  required 
sample  size  to  the  appropriate  Regional 
Office  within  10  days  of  making  the 
change.  This  would  be  applied  to  both 
active  and  negative  reviews.  The 
formulas  for  calculating  the  minimum 
federal  sample  sizes  when  neither  of  the 
above  conditions  (1)  or  (2)  occur  would 
remain  unchanged. 

State  Agency  Sampling— §  275.11 

Under  the  current  regulations,  a  State 
agency  may  use  an  alternative  sample 
design  as  long  as  its  alternate  design 
provides  population  estimates  with 
equivalent  or  better  precision  than  a 
systematic  or  simple  random  design  (the 
"equal-or-better  precision 
requirement").  Becase  Public  Law  100- 
435  redefines  "payment  error  rate",  the 
Department  is  proposing  to  amend  7 
CFR  2765.11(b)(4)  to  update  the  language 
in  the  equal-or-better-precision 
requirement  for  alternative  sample 
designs  to  specify  that  this  precision 
requirement  applies  to  the  redefined 
payment  error  rate.  The  Department  is 
also  proposing  two  other  minor 
revisions  in  tiie  language  of  the  equal-or- 
better-precision  requirement  for 
alternative  sample  designs.  On  of  these 
revisions  clarifies  that  the  equal-or- 
better-precision  requirement  applies  to 
anyalype  of  alternative  design, 
reg^less  of  whether  its  sample  size  is 
larger  or  smaller  than  the  corresponding 
simple-random-sample  design.  The 
second  minor  revision  clarifies  that  the 
equal-or-better  precision  requirement 
involves  predicted  precisions  and  not 
end-of-year  calculated  precisions. 

The  Department  is  also  proposing  a 
technical  correction  that  relocates 
regulatory  language  from  7  CFR 
275.11(a)(2)  (criteria  for  sampling  plans) 
to  7  CFR  275.11(b)(4)  (alternative 
designs).  Four  of  the  criteria  currentiy 
listed  for  aU  sampling  plans  were 
originally  proposed  by  the  Department 
to  apply  only  to  alternative  sampling 
designs  (44  FR  21533),  published  April 
10. 1979).  These  four  criteria  are:  (1) 
Documentation  of  estimation  methods. 


/■¥d.  M.  JJa.  2t  /  Hw<«y.  ^miMty  a.  MK  /  ftop^e^  ft«iw 


»iifcatiMiitiiitw.df 

flM  BMJIlttMfll  •fiOntmft'tffiiMliB 

other  phM««f  tbetpMlMroMdrol 
pwM.  Dm  ttdmiaBl  oarraaMHi 
propMM  U  Mwort  *B  OepHtent'« 
origiaal  •apnadi  te  4^i««MMar.  in 


■ls«r 


to 


fOVCBUSEH  S0IB 


te'beiadudadi 


ComctiveAfA'oa  ftana  fCAPs)— 

Introdnctien 

Pooo  otttinp  cvoymD  rBjulvtioiu 
regarding  CAft  ire  iJitoijwratea  et  7 
CFk  'ZTV.M  tuFBU^  C^.19.  €kPs 
oesoriDe  inieiiQeQ  KAcicine  to  coirect  e 
vntaty  tn  uRicieuLlet  is  9t>te  sgmcy 
operations,  including  tlicee  which  reatih 
in  erroradatoatedibcmiflh  Um{)C 
review  proceM.  Sections  320  and  604  of 

i^lMIC  ulWf  ^U^^VvOi  fl|MOny  two  TM^V 

set*  dTt^qumetoauei  'flMt  worid 
requtaee  v  9l>te  cgenoy  'to  ■e^iwp  v 
x^nitt  sW  nvo  osie^c^^ee  ve  ee  TOiie^vB* 

1.  SlMto  ^fmene  jwf  «fiM/«^  le 
punuiiweg  jawwuy.  9eo8wi  WH  irf  Pifclic 
Law  100-435  amnrfa  wdHMi  «etcKl)P!)) 
of -flie  Tved  Btanp  Act  la  fcqiAre  State 
afendea  which  are  aeit  eatiied  <e 
enhanced  funttag  (m  Ascaaaed  later  te 
Ihie  ode  undn  iM  pangmph  taMed  . 
Enhanced  fmMSiig)  %>  develop  and 
follow  tianecfhre  aofian  ]4ana  1e  fedace 
paynant  anar  ratet.  State  agenciee  are 
curreMfly  taqatoad  to  dewelep  CiMPa  to 
reduce  QCawwa'ff  a  State  agency^ 
combined  a^ra^Mjment  and 
mda^wyawiit  anor  late  eipini  "ftve 
percent  or  nwia.  These  cbamges  woald 
tw  iROO^arated JtnVoagR  ne  piopaeed 
revisivBi  in  7  CR  tn.WfbJ^. 

2.  SytitB&ik:ftmi9&i9'n9vS6iigin 
underissuamoes,  or  im^nprn  ^meb 
Qwf  Iwmwiirtiuus.  SacMen'SS)  afTttWic 
Law  IS9-48S  added  a  fartier  pro^sian 

to  the  Food  Slanp  tat  feedfiaR  tt^B 
WMH  Tstjuvas  cfvBMe  ageaciee  to  mice 
stepa^  pfBvent  the  rauui Fenue  ra  enors 
whkli  reeak  in  andegiseuanoea, 
improper  deaiala.  er  tenuiiiations  itf 
beoefils  te  a  hoaaefaBid.  winn  aadh 
errors  aie  oaaaed  bf  State  agsni^ 
practices,  niles  aryiuuuduius  wUdi  -mn 
iaconaiatent  ariihikefoodStaxip  Act -or 
regulatiaas  erpoUdiaa  of  ttieSeaMtary. 
In  inatancBS  ihaaa  inoapadiy  apfdied 
policy  is  Ihe  not  caoae  of 
iindwIaaiianoBS.  liie  Stots  ageacgr  imnihl 
have  te  take  laaiwi.Uge  aoHaa.  dor 
example,  :by  Mviaing  its  nanuil 
materials.  ^■"■**-^  pacadatas  and 
ptauticaa  that  taaalt  in  i 


waaU  ba  ■equiiad'ta  ha  oanaoled. 


these  tjapes 


^of 

aiili}wiilslia  nwiaitlluii 
fomatlfae 
State  avBHOf  tsaMI^BdlDiaAaMe 
funding.  SMe  OBHoiaB  sfoold  not  he 
requliad'tB'ld 
beyond  what  is  I 
individHal  case  tf  Aa  anor  was 
particular  lo  tha  tediaUad  caae  aad  did 
nst  taflaetasyaleink  psaUam.  Ilieae 
changet  would  be  inoaapecatad  tkraagh 
a  new  pasagraph  «t  7  CIK  27S.n(b) W- 
All  other  catapiiiaaaf  ciacanatanoes 
that  raquiM  the  devalopmeaA  ef 
«oneclive  acfion  plans,  as  oaiwndy  sat 
out  in  Faod  Staanp  pvagraai  aegnlatiaas 
at  7  CFR  znnf^,  wtH  aeaiafai 
undimged. 

PaymexU'enur  Tokmace  Levala— 
§275.23 

Introdncthm 

The  current  rules  at  7  CFR  275.23, 
published  Februaiy  17. 1984  (49  FR 
829^,  ipad^  a  payment  eErarxate^oal 
of  five  percent  jovetissuance  cases  oi4y) 
for  a  fisoal  year.  Hie  payment  acror  xate 
gaal  meaas  that  a  State  agency's 
payment  egoTjatejauat  be  B>e  peccant 
or  leas  to  avoid  liabilUy  iior  aNCMsive 
enoES  and.  if  other  ori  tads  are  Also  net, 
ta  receive  enhanced  Ending.  Section  J04 
of  Piddic  Law  100-485  sets  ty  a  aew 
three  tior  syatam  al  jwyiaant  anor  rate 
(now  sadafinad  m»  inckdii^  bath 
overisauaocas  and  andadaauances) 
goals  »"i^  xsonsaoiuBeaa: 

1.  Stale  ><ganni«s  wiih  payment  attor 
raias  ia  aMoess  of  the  new  national 
payment-errer  toletaofle  level  %KiU  lace 
claiats  lor  exoeaahie  acror  xates. 

2.  State  agencies  with  payment  acror 
ratea  at  Jeaat  a  full  aae  teaOi  poEoent^e 
point  below  6%  will  seoeive,  under 
centain  circumstanoes,  anhaiujed 
funding. 

3.  State  agencies  with  payment  error 
rates  such  that  they  fall  into  neither  of 
the  first  two  categories  will  be  siibject  to 
neither  gwAty  tjontral  claims  snr 
entitled  ilo  cnhanoad  funding. 

Ike  lagisinrtiiiB  hJetaiy  atraaaes  the 
JmpartaBce  of  luiaia  changes  is  gBwe  as 
arays  io  pBewide  a  better  balance 
between  "lewarda"  ^wOnmnwd  fimdtng) 
and  "pawlfiea"  (liafaibtie^  ior  State 
perf etaHOBe.  Ihe  iegidatine  Mstory 
goea  ea  ia  aay  that  Ibe  saw  method  for 
caloalating  ttdmawtB  levels  Tacegniaes 
both:  tl|  DiffetaBoas  anong  States  as  to 
admidilnrttim  aad  yarticipatian  and  ffl 
statiatkad  vaiiatioBB  bi  bdiaidadi  State 
error  ralaa  as  a  reaab  of  aampling 
procedasaa  and  other  (oauaea.  |See  HJL 
Rep.  No.  lOOSai.  wok  Cong.  2d  Seas. 

34-86  taa^)- 


Nabomd  Paynniil  Wnnr  Taleranoe  Level 

Under  the  method  Tor  establishiiig 
tolerance  leveHs  spedfied  by  setaion  804 
of  Public  Law  100-435,  (he  13epaitment 
is  to  aimounce  a  na^aalpeifoimanae 
measure  -wifhln  i±ie  months  f oIlowdi)g 
the  end  of  eacih  fiscal  year.  This  Jiafioaal 
perlonnance  measuce  is  the  sum  of  ihe 
products  ni  each  State  agency's  payment 
error  rate  times  its  protfiaction  of  ihe 
total  value  ofallotmeats  iasued        , 
natioawide  ior  lbs  £scal  year.  Once 
announced,  ihe  national  perfonnaace 
measuse  for  a  ^ven  fiscal  year  will  not 
be  subject  io  dwqgfr  The  legislative 
histeiy  states  Ihat  even  dioii^ 
indiwidBal  State  eirer  otftes  and  related 
claims -GOttldcbaqge  asanaultof 
subsaQoent  aibitratieB  -m  ciniection  of 
coniputatiaaal  priMems  ihe  mtional 
paymeni  eitar  nte  laaed  to  «et 
ttderanoes  would  aat  rihaagr.  {See  H.R. 
RBp.Na.l6l(MtaA  iOOtfa  Craig.  2d  Seas. 
36  (USii^.  Ite  pafaaegt^BBror  lidwiaiioe 
level  for  aagr  fiscal  i«ar  is  drtenraned 
by  adding  one  percentage  poiat  te  the 
lowest  nationad  iperfonoBBace  measuK 
ever  announoed  afp  to  and  bicbiding  IhsK 
fiscri  year.  Por  example,  tf  tiie  nat^wl 
perConr  anoe  neasHie  for  fiscal  1866  is 
10  pei«ent,  the  teleraace  level  ler  Ibcrt 
year  is  11  percent.  Shook!  "die  national 
performance  measure  for  fiscal  1967  :go 
up  to  10.5  percent,  the  tolerance  tevel 
remains  «t  11  percent  since  10  perqent 
was  the  loweM  nsftitmal  performance 
uieaauie  aidiieved  vp  to  and  bniludiiig 
FY  1887. 

State  Agencies  Snbjeot  ta  LiabilitiHS 

The  payment-errar  ioleoance  level  is 
used  to  determine  (he  State  agency^s 
share  of  (he  cost  of  the  payment  error 
rate.  In  other  words,  an  individual  State 
agency's  payment  error  Tate  would  be 
measured  against  (he  lowest  Jiational 
performance  measure  achieved  plus  one 
percentage  point.  FNS  wauld  etftablii^  a 
claim  agaioBt  any  State  agency  with  a 
payment  error  rate  Ihataxceeiled  diis 
levri.  Tba  &at  aatianal  -perf amaaace 
measure  ior  ^terminti^  die  toleranoe 
level  and  State  ^geaoy  babibties  wUl  be 
that  calculated  far  FY  1686. 

thuier  ouirent  regalstions  at  7  CTO 
275.2ate)  Slate  a^w^  liabilities  ior 
failuie  to  neat  pajnieBd  enor  rote  foals 
are  based  on  a  peroentage  «(f  a  State's 
Federally  fanded  shase  erf  adminiitrative 
costs  for  d»  Feed  Stamp  Program. 
Section  B844tf  Piddic  Law  MO-435 
speoifias  ihait  begimdag  with  Fiscal  Year 
1986,  State  agency  babtUbes  far  Csilnre 
to  meM  in  payment-eivor  tsteranoe 
level  sbail  be  equal  to  the  difference 
between  a  State's  ^jnaent  error  rate 
(PER)  and  ike  payment^erEor  toleraace 
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level  as  a  quantity,  multiplied  by  the 
total  value  of  the  allotments  issued  in 
the  fiscal  year  by  that  State  agency 
((PER— Tolerance  level)  x  total 
allotment]. 

State  Agencies  Entitled  to  Enhanced 
Fimding 

A  State' agency  with  a  payment  error 
rate  less  than  or  equal  to  5.90  percent 
and  with  a  negative  case  error  rate  less 
than  the  national  weighted  mean 
negative  case  rate  for  the  prior  fiscal 
year  will  have  its  Federally  funded 
share  of  administrative  costs  provided 
under  section  16(a)  of  the  Food  Stamp 
Act,  other  than  costs  ah«ady  shared  in 
excess  of  50  percent,  increased  by  one 
percentage  point  to  a  maximum  of  60 
percent  for  each  full  one-tenth  of  a 
percentage  point  by  which  the  payment 
error  rate  is  less  than  six  percent.  It 
should  be  noted  that  section  604  of 
Public  Law  100-435  specifically  states 
that  in  order  to  qualify  for  enhanced 
funding,  a  State  agency's  payment  error 
rate  must  be  at  least  one  full  tenth  of  a 
percentage  point  under  the  six  percent 
level.  It  is  therefore  possible  for  a  State 
agency  to  achieve  a  payment  error  rate 
below  the  six  percent  level  (for  example, 
5.95%)  and  still  not  qualify  for  enhanced 
funding.  It  is  for  this  reason  that  the 
Department  has  referred  to  payment 
error  rates  of  less  than  or  equal  to  5.90 
percent  in  the  proposed  regulations  at  7 
CFR  275.23(e)  regarding  enhanced 
funding. 

State  Agencies  Not  Subject  to  Liabilities 
or  Enhanced  Funding 

State  agencies  with  payment  error 
rates  below  the  level  at  which  the 
Department  establishes  a  claim  but 
which  are  not  entitled  to  enhanced 
funding  are  not  subject  to  any  financial 
consequences  from  the  new  system. 
However,  State  agencies  which  fall  into 
this  category  are  required  to  develop 
and  implement  corrective  action  to 
reduce  overissuance  and  underissuance 
errors  as  long  as  their  error  rates  remain 
above  the  level  for  enhanced  funding. 

Proposed  Changes  for  §  275.23 

Current  rules  at  7  CFR  275.23(e) 
discuss  the  liabilities  for  payment  error 
rates  including  the  establishment  of 
payment  error  rate  goals.  Because  the 
new  tolerance  levels  are  to  be 
implemented  for  QC  review  periods  that 
begin  October  1, 1985,  the  Department 
proposes  to  amend  7  CFR  275.23(e)(2)  by 
deleting  references  to  a  five  percent   - 
error  rate  goal  for  Fiscal  Years  1988  and 
beyond  by  revising  7  CFR  275.23(e)(2) 
(ii)  and  (iii)  respectively,  to  address  the 
payment  error  rate  for  Fiscal  Years  1986 
and  beyond.  7  CFR  275.23(e)(3)  would  be 


renamed  "State  Agencies  Failing  to 
Achieve  Payment  Error  Rate  Croats  FY 
1963  Through  FY  1985."  7  CFR  275.23 
(e)(4)  though  (e)(7)  would  be 
redesignated  as  (e)(5)  through  (e)(8)  and 
a  new  paragraph  (e)(4)  would  be  added 
to  address  the  failure  to  meet  payment 
error  rate  goals  for  Fiscal  Years  1986 
and  beyond. 

The  Department  proposes  that  newly 
designated  paragraph  275.23(e)(7)  be 
revised  to  address  the  changes  in  error- 
rate  estimation  necessitated  by  the 
redefinition  of  the  payment  error  rate  by 
section  604  of  Public  Law  100-435.  The 
procedures  currently  in  this 
redesignated  section  that  apply  to  fiscal 
years  prior  to  and  including  1985  will 
remain  unchanged  except  to  indicate 
that  these  procedures  are  only 
applicable  for  the  period  preceding  FY 
1986. 

For  Fiscal  Year  1986  and  subsequent 
fiscal  years,  section  604  of  Public  Law 
100-435  defines  the  payment  error  rate 
to  be  the  sum  of  two  component  error 
rates — an  overpayment  error  rate  and 
an  underpayment  error  rate.  For  1986 
and  after,  the  Department  proposed  to 
use  its  current  procedures  to  separately 
estimate  the  component  error  rates  and 
then  add  together  the  two  results  to 
estimate  the  payment  error  rate.  The 
Department's  reasons  for  proposing  this 
approach  are:  (1)  It  corresponds  to  the 
section  604  language  redefining  the 
payment  error  rate  and  (2)  recent 
research  demonstrates  that  the 
Department's  current  error-rate 
estimation  procedures  are  statistically 
sound  (Morris  Hansen  and  Benjamin 
Tapping,  A  Statistical  Evaluation  of 
Food  Stamp  Quality  Control  (1987)). 

This  proposed  rulemaking  contains 
other  changes  from  the  current 
regulations  which  are  only  technical 
changes.  One  of  these  changes  is  in  the 
terminology  used  to  describe  the 
estimation  of  component  error  rates.  The 
proposed  language  of  newly  designated 
paragraph  275.23(e)(7)(i)  replaces  the 
phrase  "State  agency's  estimated  erorr 
rate[8]  shall  be  adjusted'  currenUy  found 
at  275.23(d)(7)(i).  with  the  equivalent 
phrase  "FNS  shall  calculate  regressed 
error  rates".  The  latter  phrase  is 
consistent  with  statistical  terminology  in 
widely  available  sampling  textbooks, 
such  as  William  G.  Cochran's  Sampling 
Techniques  (1977)  and  avoids  confusion 
between  the  results  from  regression 
estimation  and  the  adjustment  due  to 
non-completion  described  in  newly 
designated  paragraph  275.23(e)(7)(iii). 
A  second  technical  change  is  that  in 
the  revised  language  in  newly 
designated  paragraph  275.23(e)(7)(iii)  the 
narrative  description  of  the  non- 


completion  adjustment  is  replaced  with 
the  equivalent  calculation  formulas. 
These  calculation  formulas  are 
equivalent  to  both  the  description  in  the 
current  regulations  and  to  the  detailed 
preamble  discussion  presented  by  the 
Department  when  the  current  non- 
completion  adjustment  was  first 
proposed  (at  48  FR  34661  published  July 
29, 1983).  The  Department  is  proposing 
this  technical  change  because  section 
604  of  Public  Law  100-435  redefines  the 
payment  error  rate.  Consequently  the 
Department  wishes  that  the  associated 
non-completion  adjustment  be  described 
in  a  maimer  that  is  not  easily 
accomplished  by  extending  the  current 
narrative  description  but  is  easily 
achieved  by  specifying  the  calculation 
formulas. 

The  Department  encourages 
comments  regarding  the  technical 
changes  described  above. 

Interest  Charges 

A  new  paragraph,  (e)(9),  is  proposed 
to  be  added  to  7  CFR  275.23  which 
would  require  the  Department  to  assess 
and  collect  interest  on  quality  control 
related  claims  against  State  agencies  in 
accordance  with  section  602  of  PubHc 
Law  100-435.  Section  602  specifies  that 
to  the  extent  a  State  agency  does  not 
pay  a  claim  established  under  section 
16(c)(1)(C)  of  the  Act  within  30  days  of 
receipt  of  the  bill,  it  becomes  liable  for 
interest  on  the  unpaid  portion  of  the 
claim  accruing  from  the  date  the  bill  for 
collection  is  received  by  the  State 
agency,  if  the  State  agency  has  agreed  to 
pay  a  claim  through  reduction  of  its 
Federal  administrative  funding  and  that 
reduction  does  not  occur  by  the  30th 
day,  no  interest  would  be  charged 
because  the  reduction  has  been  agreed 
to  and  the  delay  is  not  the  fault  of  the 
State  agency.  Further,  section  602  of 
Public  Law  100-435  discusses  handling 
of  interest  payments  when  the  State 
agency  pursues  an  administrative 
appeal  of  the  claim.  Under  this 
circumstance,  the  interest  accrues  from 
the  date  of  the  decision  of  the 
administrative  appeal  or  from  a  date 
that  is  two  years  after  the  date  the  bill  is 
received,  whichever  is  eariier,  until  the 
unpaid  portion  of  the  claim  is  received. 
In  other  words,  any  claim  involved  in  an 
appeal  that  is  not  decided  within  two 
years  after  the  original  billing  will  be 
subject  to  interest  payments  accruing 
from  the  two  year  point  forward.  If  the 
State  agency  pays  a  claim  at  that  point 
(or  earlier)  and  the  claim  is 
subsequentiy  overturned  through 
administrative  or  judicial  appeal,  any 
amount  paid  would  be  promptly 
returned  with  interest  accruing  from  the 
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date  ef  the  payment,  to  iha  ^Ats  it  is 
returned. 

The  rate  oT  interest  far  eUher  an 
ui\paid£tate  dslm  or  a  Federal 
repayment  of  a  daiim.  is  to  be  computed 
at  a  rateliased  on  (he  average  df  toe 
bond  equivalent  of  (he  weeflidy  90-day 
Treasury  bill  aucTion  rates  during  (he 
period  the  Interest  is  accruing.  The 
weelc^^O-d^  Treasury  l)ill  auction 
rates  are  routing  estabHshad  on 
Monday  of  eadh  week,  and  announced 
by  1he  U.S.  Treasury  D«(partmenf 's 
Office  ofDomesfic  Finance  in  a  press 
release  every  Monday  afternoon.  These 
rates  are  routing  npriifted  in  m^jor 
daily  newspapers  across  (he  country. 
The  bond  equiveflent  is  die  discount  rate 
(i.e.,  the  price  the 'bond  is  actually  sold 
for  as  opposed  to  its  face  value) 
determined  by  the  weekly  auction  {i.e., 
the  differenoelNrtween  fiW'discoiiirtTate 
and  face  vafae)  oonveuted  to  sn 
annualized  figure.  The  inirrent  ttttes  are 
averaging  around  9.0-8.1  percantun 
based  on  365  days.  The  Department  is 
propvrtng  ta  asa  te  inveMaent  rtfte 
(i.e.,  thevMa'far'SCS'dayi^  canpooiraed 
in  ainpile  in  tsreat  far  Ate  period  for 
whidi  the  <laiai  1m  jwt  paM.  latewi* 
billinp  nfooM  te  made '^aailBriy  wHh 
the  iidtiali)Uliiig«ocniiiig^&Tmtiie4erte 
the  iwtewat  is  fiirtt  due.  Because  4ie 
discooHt  sate  for  Treaauiy  bSk  is  Jsened 
weeUfr.  the  Manat  Tate  far  Btale 
ageacy  ctaiaa  eaauM  te  «s«raged  ior 
the  api wi|wiHte  'waks. 

The  ii«gi»ia*tif»  fatBtory  amphaaizaa 
thatftainlMeatpraviaiBHa  wmtdmljr 
apply  toQC&aUUtieslarfYlflBSaiul 
bagroid.  aa  aaav^  iBtermtaiad  baaed  aa 
the  new  tdbmEB  level  aad  iial  Ifae 
purpose  of  the  pan  >iaiau  is  ite^iiDgidejn 
incentive  far  the  IRsdaial  md  fitate 
govemn— is  ie  maim  taaaanlaBaBeisapsd 
resolniaa  af  «laina.  HJL  ita^  Mo.  IflO- 
828.  MothCoog..  2d  Sess.  ao-ai  (Ilea). 

Claims  Ctrffectron 

Prior  to  Pi^cLaw  109  438.  aaction  16 
(cl  and  (4)  af  the  Food  Staap  Aot 
addressed  paymaats  af  iiabilitiaa«wad 
by  State  aflendes  in  tacaos  «f  seduction 
of  the  Federal  rinre  of  a  State  c^acy's 
administrative  fandiagand  payment  4>f 
enhanoed  ifemding  by  iacraasiog  4be 
Fedesal  ahare  of  ariministrartive  funding. 
While  ike  method  of  payment  for 
enhanced  landiagkas  not  changed, 
section  fi04  of  Public  Law  100-425  did 
delete  the  .specific  refesence  to 
withholding  daims  irom  aHminUtiiaHw 
funds.  Ike  Departaant  proposes  ihaA 
claims  jnay  be  collected  in  wlhatever 
manner  the  Department  and  the  aSected 
State  agency  nuiy  agree,  tiowevec  in 
the  absence  x>fa  mutually  ^gceed  apoa 
alternative  mefhod  of  piiyment,  the 


section  laMtUofihaAiod Stamp  Act 
to  reduce  actniniattatiwe-buuitai  in 
order  4o  -odlaol  'uapaid  olatans  assaaaed 
against  (he  State  ^igancy.Purtkannore. 
should  a  Stale  ^gaaoy  ^  io  caaty  «ut 
the  terms xlf  asetflaaient  sigcaamant,  the 
Department  wHlxeduce  a^iiaistralive 
fundiqg  in  ocdar  to  x:diUect  uqpaid  daims 
in  accordance  wi(h  section  13(a)(lJ  of 
the  Food  Stan^p  Act. 

ArbiUxttion  farVndaaagaanoe  Cases 

On  ^ainrary  21, 1988,  (53  TO  1603),  the 
Department  published  a  final  nAe  that 
sefta-timehintt  erf  28 -days  for  State 
agencies:  X^^Tn  request  region^ 
arbitration  of  cases  in  i«Aiich  the  State 
agency  disagreed  "wtth  "flie  Regional 
Office  QC  ftndtngs,  and  (2)  1o  tequeet 
national  arbftration  of  casesin'whidi 
the  State  agency  dlsagieed  with  "the 
findings  tyffte  Re^uiirf  Afbttrator.  llnB 
provision  was  effective  for  cases  in 
whidi  fteBtate  agency  Tecehred'fte 
Fedend  findings  on  m  after  Tebi'uaiy  22, 
1988.  Because  underiesuances  were  not 
part  of 'die  detersoiinrtioB  of  Habflhy  for 
State  agmoies  prior  to  <flw  <nfle  -(he 
Department  is  ourrenfly  prupuaing,  it  is 
possible  'fiwi  State  agandes  Ad  not 
request  ai*bitrafion  on  oases  involving 
undenaaaanoes.  The  IDepartraent 
proposes  to  aiUow  State  agmadas  86 
days  from  &e  pobhcafion,  in  tfinal  farm, 
of  the  legolatioiia  prepeeedin  (hie  Tide 
to  tmfotBsX  MbttiatticB  for  any  iMerally 
subsamfded  asiiwiiBBuaBoe  oases  for 
which  the  Stale  agaiiojr*eceM«d 
Regional  Offioe  QC  tetfiiigB  «r  Regional 
Arbitrator  BudiigS'OB'erJhef  Prtmiary 
22.  ins.  nteprapesailsiMndd  apply  to 
any  sabaampled  'oaae  in  wAiidi  Ihe  State 
agency.  fNS  Aagiaaal  Offioe  QC  4011.  ar 
Regiond  AiiitiBtar  bad  oonduded  ftat 
an  unDBEiasBasfle  auatao. 

Following  infaadaBiDn  and 
considaraliaB  af  pabbc  laumueuts.  a  nila 
to  thia  effect  <NiU  (be  pdidBd  aa  4e  find 
rulemaking  at  7  OS  Z72.1(^ 

AA>iflnttam  of  unleiiaaBanae  caaaa  sar 
FY  me  tfaioi^  Daknouf  22.  ISM  is 
allowedTMriar  a  find  aula  piihliiihwri 
)ana«y  IB.  tan^fSi  wn^.  Under itfds 
nia.  State  agendas  WBteidknwedtantfl 
June  16.  uno  to  raqHB<  aff^itraMon  lor 
cases  In  wfakfa  Fadard  fiedtogs  iMere 
received  by  the  Slate  aBenoyipriar  to 
Fetaraary  22.  IMa  iH  alnid  iM  naSad 
that  thia  side  lapasdlng  caaaa  in  ^n^cfa 
Federal  fimrfiagsaaBaacaJwadprhg  to 
February  22.  IflMi^iiiasoaiy  to  caaaa 
in  whidi  <dia  Federal  'fiodtofsidiaai^ee 
with  Ifaefindinis  of  the  State  agency. 
Interested  parties  i 
comment  an  this  i 


provisiana  of  Public  Law  100-425 
addressed  is  thisys^maed  rale.  Hie 
provi  sians  «f  aactfion  404  that  amended 
section  16(0) 'Of  the  Aotaroefiootive  on 
October  1, 1985  with  respect  to  claims 
for  QC  review  periods  after  that  date,  as 
are  the  pruvisiuiis  in  section  '602 
providing  for  interest  on  claims  and 
regardtagPudasdaasnpl'^  sixe.  The 
proviaian  •■  anhanoad  iunding  ds 
effediw  Oolnberl,  lOtSior  seuienv 
periods  after  tliat  dole.  The  coraective 
action  fBovtoion  ofaactian  S20is 
effectiveOctobert,  1988. 

List  oTSiibJects 

7CaiAaitI7a 

AdmimstraGve  practice  and 
procedure.  Food  stamps,  <Grant 
programs-Sodal  pragrams. 

TCFRWaaitTS 

Administmfive  pracfice  and 
procedure.  Food  stamps,  Reporting,  and 
recordkeeping  requirements. 

7CFRPtutl77 

Food  stamps.  Govemmant  pioceduie, 
Grant  prqgrams— Sodd  jtrogcams. 
Investigations,  Records.  Reporting  and 
recordkeepiqg  fequirements. 

For  (he  seasons  set  out  in  the 
preamble,  parts  271, 27S  and  277  at 
chapter  IIoT title 7  Code  of Fedecd- 
Repjlationsave  pr^Kuadio  be  amended 
as  follows: 

1.  The  authority  dtation  appearing 
after  the  table  of  contents  for  parts  271. 
27%,  and  277  continues  to  read  as 
follows: 

AutlMtHy:  7U.«.C«ni-^(K9. 


PART  271 
AND 


i 


ImpnmentatiQn 

Section  701  *{  Peblic  Law  100-435  sets 
implementation  dates  ior  fhe  vadeus 


2.  In  8  271A  the  definition  of 
"payment  error  rate"  and 
"undenasuaace  -ertor  xate"  are  xewised 
and  two  new  dnfinitions  "oveipaymaat 
error  xate"  and  "undeipayment  ecror 
rate"  are  added  inalp^abeticd^nder. 

The  revision  and  additions  read  as 
follows: 


S  271.2 


Ove/pofonan/acrorAite  means  the 
percentage  of  ihe  value  efatlaUetaienla 
issued  in  a  fisod^tear&atan  either. 

(1)  isaued  to  hooaehoids  that  iail  to 
meet  basic  program  e%ibihty 
requiremaits,  or 

(2)  Overissued  to  eligible  heusohdda. 
A]9«Mn/ anK2r««l0  jneaaa'tfae  sum  of 

the  point  aetinatea 'Of  two  eomponeat 
error  satoa:  An  evespaynant  ersar  rate 
and  an  ttnderpio'i'"'*^  emir  rate.  <Badi 
cuinaawiiil  error  rate  Ji  the iwlneaf 
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allotments  aithar  owerisaned  tv 
underiaaaadaitprasaed  aa  a  percentage 
of  all  aUotraanta  taaoed  to  coa^ileted 
active  sample  caaea,  eadading  Ihoae 
cases  proceaaed  by  SSA  petaonnd  or 
partic^tiag  hi  oeitain  demanalralian 
projects  doajgnsted  by  RiiS. 

Undenssoanoe  eirorrate.  (See 
"Undaipayment  eiror  rate".) 

Underpayment  error  rate  maana  the 
ratio  of  die  value  of  aUotmeats 
underissued  to  redpient  iiauaeholda  to 
the  totd  vdne  of  aUotaenta  iaaaad  la  a 
fiscd  year  by  a  SUte  agency. 


PAirr; 

REPORTMQ  SYSTEM 

3.  In  (  275.1.  paragraph  (b)  is  revised 
to  read  as  follows: 


9tra.i 


(b)(1)  The  Food  Stamp  Act  authorizes 
the  Secretary  to  pay  each  State  agency 
an  amount  equal  to  50  percent  of  aU 
administrative  costs  involved  in  each 
State  agency's  operation  of  the  prograoL 
The  Act  furtfier  authorizes  ^  Secretary 
to  increase  tiie  percentage  share  if: 

(i)  Tlie  State  agency's  payment  error 
rate  is  less  dian  or  equd  to  5:90  percent, 
and 

(ii)  The  State  agency's  negative  case 
error  rate  is  less  dian  the  nationd 
wei^ted  mean  negative  case  eirorrate 
for  Sie  prior  fiscal  year. 

(2)  ff  a  State  agency  qualifies  for  an 
increased  percentage  share,  die  amount 
of  increase  will  be  an  additional 
percentage  point  for  each  full  tenth  of  a 
percentage  point  by  which  the  payment 
error  rate  is  less  dwn  six  percent  up  to 
a  raaxfamnn  of  60  percent  of 
administrative  costs.  Those  State 
agendes  not  receiving  the  increased 
share  of  funding  shall  develop  and 
implement  corrective  action  plans  to 
reduce  pajineut  errors.  CuiiecUve 
action  diall  be  completed  as  reqdred  in 
Subpart  E  of  this  section. 

4.  fai  I  275.3,  paragraphs  (cXl)(i)(A) 
and  (cX3)^A)  are  revised  to  read  as 
foUowff 


927tJ  fadarai 


(c)  ValidaUai  of  State  Agency  Enx)r 
Rales.*  *  * 
(1)  ArymeoC  error  rate.  *  *  * 

(II  *  *  • 

(A)  In  the  above  fdnnda,  n  is  the 
midnami  number  of  Federd  review 
sample  cases  whidi  must  be  selected 
when  condacting  a  vaUdation  review, 
except  that  FNS  may  aelect  a  tower 
number  of  sample  cases  it 


(7)  The  SUto  agency  does  ao(  report  a 
change  in  eampling  laocedaraa 
associated  wMh  a  leviaioB  in  Iti  required 
sample  ante  wttfahi  Ifl  dayi  (rf  efiecdng 
the  dtange;  and/or 

(g)  Ihe  State  agency  doea  not 
compete  te  aamber  of  case  reviews 
specified  hi  its  saapQng  pian. 

(3)/\fegotf*cooeeem»r/ole.*  *  * 

(i)  *  *  • 

(A)  in  the  above  fennda.  n  is  (he 
ndnimam  manber  of  Federal  review 
sample  cases  wldch  nest  be  selected 
when  oondacAing  a  vafidatlon  review, 
except  4iat  FNS  nay  aeled  a  lower 
number  of  sample  cases  if: 

[1]  The  State  agency  does  not  report  a 
change  in  sampnng  prooedoras 
associated  witii  a  revision  in  its  required 
sample  size  withfai  10  days  of  efiectiog 
the  diange:  and/or 

(2)  The  Stete  agency  does  not 
complete  tfie  mnd>er  of  case  reviews 
specked  in  Us  sampling  plan. 


S  275.10  (Amandadl 

5.  In  S  275.10,  the  last  sentence  of 
paragraph  (a)  is  amended  by  removing 
the  words  "with  oomfahwd  payment 
error  and  underissuance  error  rates  of  5 
percent  or  more"  and  adding  die  words 
"that  is  not  entitled  to  enhannpd 
funding"  in  theff  {daoe. 

B.  hi  <  27&11: 

a.  Tlie  faitrodoctory  text  of  paragraidi 
(a)(2)  is  amended  by  adding  a  new 
sentence  between  the  beading  and  the 
first  sentence; 

b.  Paragraphs  [amm.  Mmm). 
(a)(2)(iv).  and  (a)(2Xv)  are  removed,  and 
paragraphs  (aM2Kvi).  (a)(2)(vii).  and 
(a)(2)(viii)  are  ledeaignatad  aa 
paragraphs  (aK2)(n).  (aX2j(iU).  and 
(a)(2)(iv)  respectively; 

c.  The  hat  aentence  of  parapaph 
(b)(4)  IS  revised: 

d.  New  paragraphs  m*m  (bH4Kin. 
and  (b)(4Xiii)  are  added. 

The  revision  and  additions  read  as 
follows: 


S27&11 

[aiSamphngplan.*  *  *    * 

(2)  Cn'teria.  Sampling  plans  praposmg 
integrated  sampling  or  other  dtenrative 
designs  shall  document  ooaaplianoe  with 
the  approvd  criteria  in  par^raph  (bK4) 
of  this  section.  *  *  * 
•        •       •       *        • 

(b)Sanipfesize.*  *  * 

[4)  Alternative  desisne.*  *  *To 
receive  FNS  approval,  proposals  for  any 
type  of  aheinative  desijpi  most: 

(i)  Demonstrate  that  the  alternative 
design  provides  payment  error  rate 
estimates  with  equal-or-better  predicted 


precision  tiian  anmld  be  obtained  had 
the  State  agency  reviewed  siaipie 
randoai  sam|^  of  the  sizes  specified  in 
paragrapha  (bHl)  and  (bK2)  of  this 
section. 

(ii)  Deacriba  aU  weighting  procedares 
if  the  sampla  design  is  noo-self-weighled 
and  uses  a  aarapting  tedmiqae  other 
than  stratified,  systematic  sampBng. 

(iii)  Demonstrate  that  self-weighting  is 
actuaUy  adrieved  hi  sample  designs 
dained  to  be  adf-wei^iting. 
•       •       •       •       • 

7.  bl  I  275.18: 

a.  Paragraph  (b)(2)  is  revised: 

b.  A  new  paragtn^  (b)(8)  is  added. 
The  revision  and  adtfition  read  as 

fdlows: 


§27S.1« 


(2)  Are  the  cause  for  non-entitlement 
to  enhanced  fandtog  for  any  reporting 
period  (actions  to  correct  errors  in 
individad  caaes  however,  shall  not  be 
submitted  as  part  of  the  State  agency's 
corrective  at^on  plan); 

(6)  Resnh  fai  miderissuances,  inq)roper 
denials  or  improper  terminations  of 
benefits  to  eBgible  households  where 
such  errors  are  caased  by  State  agency 
rules,  practices  or  procedures. 

8.  In  S  275.23: 

a.  Paragraph  (c)(^  is  revis^L 

b.  Paragraph  (c)(3)  is  amended  by 
adding  the  words  "Prior  to  FY  1986,"  at 
the  beginning  of  the  text  of  that 
paragraph; 

c.  Paragraph  (d)(2)  is  revised: 

d.  Hie  heading  of  paragraph  [e)l2]  is 
revised: 

e.  Paragraph  (e)(2)(i)  is  revised: 

f.  The  hea^ng  of  paragraph  (eX3)  is 
rGvisGcli 

g.  Paragraphs  (e)(4).  (e)(5).  (e)I6)  and 
(e)(7)  are  redesignated  as  (e)(S).  (e)(6), 
(e)(7)  and  (eXB).  respectively  and  a  new 
paragraph  (e)(4)  Is  added: 

h.  Newly  redeaignated  paragraidi 
(e)(7)(i)  is  revised: 

i.  Newly  redesignated  paragraph 
(e)(7)(iii)  is  revised: 

j.  A  new  paragraph  {e)(9)  is  added. 

The  revisions  and  additions  read  as 
follows: 


927&X8 


olBlato  agency 


[c)^ate<igeiKy  error  rates.*  •  * 

(2)  Payment  error  rate. 

(i)  For  fiscal  years  prior  to  FY  1988. 
the  payment  error  rate  shall  include  0ie 
value  of  die  allotments  overissued, 
inchiding  overissuanoes  to  ineligible 
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cases,  for  those  cases  included  in  the 
active  error  rate. 

(ii)  For  FY  1966  and  subsequent  fiscal 
years,  the  payment  error  rate  shall 
include  the  value  of  the  allotments 
overissued,  including  those  to  ineligible 
cases,  and  the  value  of  allotments 
underissued  for  those  cases  included  in 
the  active  error  rate. 

[d]  Federal  enhanced  funding.  *  *  * 
(2)  After  validation  and  any  necessary 

ac^ustment  of  estimated  error  rates: 

(i)  A  State  agency  with  a  combined 
payment  error  rate  and  underissuance 
error  rate  of  less  than  five  percent  for  an 
annual  review  period  for  FY  1983 
through  FY  1965,  or  a  payment  error  rate 
of  less  thaii  five  percent  for  an  annual 
review  period  for  FY  1986  through  FY 
1968,  shall  be  eligible  for  a  60  percent 
Federally  funded  share  of  administrative 
costs,  provided  that  the  State  agency's 
negative  case  error  rate  for  that  period 
is  less  than  the  national  weighted  mean 
negative  case  error  rate  for  the  prior 
fiscal  year, 

(ii]  Beginning  with  FY  1989,  a  State 
agency  with  a  payment  error  rate  less 
than  or  equal  to  5.90  percent  and  with 
an  negative  case  error  rate  less  than  the 
national  weighted  mean  negative  case 
rate  for  the  prior  fiscal  year  will  have  its 
Federally  funded  share  of  administrative 
costs  increased  by  one  percentage  point 
to  a  maximum  of  60  percent  for  each  full 
one-tenth  of  a  percentage  point  by 
which  the  payment  error  rate  is  less 
than  six  percent 

(e)  State  agencies '  liabilities  for 
payment  error  rates.  •  •  • 

(2)  Establishment  of  payment  error 
rate  goals— FY  1963  through  FY  1985.  (i) 
Each  State  agency's  payment  error  rate 
goal  for  FY  1963  shall  be  nine  percent. 
Each  State  agency's  payment  error  rate 
goal  for  FY  1964  shall  be  seven  percent 
Each  State  agency's  payment  error  rate 
goal  for  FY  1965  shall  be  five  percent. 
State  agencies'  payment  error  rates  for 
any  fiscal  year  shall  be  derived  from  the 
review  period  omesponding  to  the 
fiscal  year. 

(3)  State  agencies  failing  to  achieve 
payment  error  rate  goals— FY  1983 
through  FY  1985.  *  '  ' 

(4)  State  agencies'  liabilities  for 
payment  error— FY  1986  and  Beyond. 
Each  State  agency  that  fails  to  achieve 
its  payment  error  rate  goal  during  a 
fiscal  year  shall  be  liable  as  specified  in 
the  foUowing  paragraphs. 

(i)  For  FY  1986  and  subsequent  years, 
FNS  shall  announce  a  national 
performance  measure  within  nine 
months  following  the  end  of  each  fiscal 


year  that  is  the  sum  of  the  products  of 
each  State  agency's  payment  error  rate 
times  that  State  agency's  proportion  of 
the  total  value  of  national  allotments 
issued  for  the  fiscal  year  using  the  most 
recent  issuance  data  available  at  the 
time  the  State  agency  is  notified  of  its 
payment  error  rate.  Once  announced, 
the  national  performance  measure  for  a 
given  fiscal  year  will  not  be  subject  to 
change.  This  national  performance 
measure  is  used  to  estabUsh  a  payment- 
error  tolerance  level.  The  payment-error 
tolerance  level  for  any  fiscal  year  shall 
be  one  percentage  point  added  to  the 
lowest  national  performance  measure 
ever  announced  up  to  and  including 
such  fiscal  year. 

(ii)  For  any  fiscal  year  in  which  a 
State  agency's  payment  error  rate 
exceeds  the  payment-error  tolerance 
level,  the  State  agency  shall  pay  or  have 
its  share  of  administrative  costs  reduced 
by  an  amount  equal  to  the  difference 
between  its  payment  error  rate  less  such 
tolerance  level  as  a  quantity,  multiplied 
by  the  total  value  of  the  allotments 
issued  in  the  fiscal  year  by  that  State 
agency. 

(7)  Determination  of  payment  error 
rates.  *  *  * 

(i)  Once  the  Federal  case  reviews 
have  been  completed  and  all  differences 
with  the  State  agency  have  been 
identified,  FNS  shall  calculate  regressed 
error  rates  using  the  foUowing  linear 
regression  equations. 

(A)  yi'=yi  -(-bi(Xi  -x,),  where  yr  is 
the  average  value  of  allotments 
overissued  to  eligible  and  ineligible 
households;  yi  is  the  average  value  of 
allotments  overissued  to  eligible  and 
ineligible  households  in  the  rereview 
sample  according  to  the  Federal  finding, 
bi  is  the  estimate  of  the  regression 
coefficient  regressing  the  Federal 
findings  of  allotments  overissued  to 
eligible  and  ineligible  households  on  the 
corresponding  State  agency  findings,  Xi 
is  the  average  value  of  allotments 
overissued  to  eligible  and  ineligible 
households  in  the  rereview  sample 
according  to  State  agency  findiiigs,  and 
Xi  is  the  average  value  of  allotments 
overissued  to  eligible  and  ineligible 
households  in  the  full  quality  control 
sample  according  to  State  agency's 
findings.  In  stratified  sample  designs  yi. 
Xt.  and  xi  are  weighted  averages  and  bi 
is  a  combined  regression  coefficient  in 
which  stratum  weights  sum  to  1.0  and 
are  proportional  to  the  estimated 
stratimi  caseloads  subject  to  review. 

(B)  yi'=yf -)-bt{Xi-x»).  where  yi'  is 
the  average  value  of  allotments 
underissued  to  households  included  in 
the  active  error  rate,  yt  is  the  average 


value  of  allotments  underissued  to 
participating  households  in  the  rereview 
sample  according  to  the  Federal  finding, 
bi  is  the  estimate  of  the  regression 
coefficient  regressing  the  Federal 
findings  of  allotments  underissued  to 
participating  households  on  the 
corresponding  State  agency  findings,  xi 
is  the  average  value  of  allotments 
underissued  to  participating  households 
in  the  rereview  sample  according  to 
State  agency  findings;  and  Xa  is  the 
average  value  of  allotments  underissued 
to  participating  households  in  the  full 
quality  control  sample  according  to  the 
State  agency's  findings.  In  stratified 
sample  designs  y«,  Xs,  and  xt  are 
weighted  averages  and  bi  is  a  combined 
regression  coefficient  in  which  stratum 
weights  sum  to  1.0  and  are  proportional 
to  the  estimated  stratum  caseloads 
subject  to  review. 

(C)  The  regressed  error  rates  are.  given 
by  ri'=yi7u,  yielding  the  regressed 
overpayment  error  rate,  and  ft'=yi'/u. 
yielding  the  regressed  underpayment 
error  rate,  where  u  is  the  average  value 
of  allotments  issued  to  participating 
households. 

(D)  After  application  of  the 
adjustment  provisions  of  paragraph 
(e](7)(iii]  of  this  section,  the  adjusted 
regressed  payment  error  rate  shall  be 
calculated  to  yield  the  State  agency's 
payment  error  rate  for  use  in  the 
reduced  and  enhanced  funding 
determinations  described  in  paragraphs 
(d)  and  (e)  of  this  section.  Prior  to  FY 
1986,  the  adjusted  regressed  payment 
error  rate  is  given  by  n".  For  FY  1986 
and  after,  the  adjusted  regressed 
payment  error  rate  is  given  by  n'.-Hii'. 
•       •       *       *       • 

(iii)  Should  a  State  agency  fail  to 
complete  all  of  its  required  sample  size. 
FNS  shall  adjust  the  State  agency's 
regressed  error  rates  using  the  following 
equations: 

(a)  ri'=ri'-h2(l-C)Si.  where  r,'  is  the 
adjiuted  regressed  overpayment  error 
rate,  n'  is  the  regressed  overpayment 
error  rate  computed  from  the  formula  in 
paragraph  (e)(7)(iKC)  of  this  seqtion,  C  is 
the  State  agency's  rate  of  completion  of 
its  required  sample  size  expressed  as  a 
decimal  value,  and  Si  is  the  standard 
error  of  the  review-sample  overpayment 
error  rate.  If  a  State  agency  completes 
all  of  its  required  sample  size,  then 
rj  =ri . 

(B)  ft"=ri'-»-2(l-C)Si.  where  i^"  is  the 
adjusted  regressed  underpayment  error 
rate,  i^'  is  the  regressed  underpayment 
error  rate  computed  from  the  formula  in 
paragraph  (e)(7)(i)(C)  of  this  section,  C  U 
the  State  agency's  rate  of  completion  of 
its  required  sample  size  expressed  as  a 
decimal  value,  and  St  is  the  standard 


Federal  Register  /  Vol.  50.  No.  21  /  Thursday.  January  31.  1991  /  Proposed  Rules  3795 


error  of  the  review-sample 
underpayment  error  rate.  If  a  Stale 
agency  cumpletes  aU  of  its  required 
sample  size,  men  tt  ^n . 

(9)  Interest  charges,  (i)  To  Hhe  extent 
that  a  State  agency  does  not  pey  a  daim 
established  under  i  275J9(e)(4)  wHfain 
30  days frons  the  dais  OB  whidillis  bin 
for  collection  (aftw  a  deterariiiatioo  on 
any  request  fnr  a  watwr  for  goed  cansc) 
is  received  by  the  State  ayff.  tke 
State  agency  shall  be  liable  for  interest 
on  any  xmpaid  portion  of  sudi  datm 
accruing  from  the  date  QB  which  tite  bill 
for  collection  was  received  by  the  State 
agency.  Tids  situation  applies  unless  the 
State  agency  appeals  the  chdm  ladcr 
1 276.7  of  the  regulations.  If  the  State 
agency  agrees  to  pay  the  deim  thrang^ 
reduction  in  Federal  financial 
participation  for  adarinistrative  ooets, 
this  agreement  shall  be  considered  to  be 
paying  the  claim.  If  the  State  agency 
appeals  such  claim  (in  whole  or  In  part], 
the  interest  on  any  unpaid  portion  of  the 
claim  shall  accrue  from  the  date  of  the 
decision  on  the  administrative  appeal 
or  frtim  a  date  that  is  2  years  after  the    , 
date  the  bill  is  received,  whichever  is 
eariier,  until  the  date  the  ai^Mid  portioa 
of  the  payment  is  received. 

(ii)  u  the  State  agency  pays  such  claim 
(in  whole  or  in  part)  and  the  daim  is 
subsequently  overturned  through 
administrative  or  judicial  appeal  any 
amounts  paid  by  Qie  State  ageacy  above 
what  is  actually  due  shall  be  promptly 
retaimed  with  interest,  accuring  baa  the 
date  the  payment  was  received  until  die 
date  the  paymoH  is  returned. 

(lil)  Any  interest  assessed  under  this 
paragraph  shall  be  computed  at  a  rate 
determioed  by  the  Secretary  based  on 
the  average  of  the  bond  equivalent  of 
the  we^y  SO^ay  Treasuiy  bill  auction 
rates  during  the  period  such  interest 
accrues. 

PART  2T7-PAYMENTS  OF  CERTAIN 
ADMINISTRA'nVE  COSTS  OF  8TA1C 
AGENCIES 

9.  Ja  1 277.4: 

a.  Paragraph  (b)(2)  to  revtoed: 

b.  Paragraph  (bM8),  to  amended  by 
changing  the  regulatory  ref  ereooe  to 
"S  Z7S.25"  to  lead  "1 27&23". 

The  reviaoa  reads  ts  fbUowr 

S2774  Fundtog. 

•  •       •       •       * 

(b)  Federal  Reimbursement  Bate. 

•  •  • 

(2)  A  State  agency's  federally  funded 
share  of  Food  Stamp  Program 
admtaitotrative  costs  shaO  be  increased 
when  its  error  rate,  as  determined 
through  the  quality  control  process 


described  in  i  27Sl  meete  certain 
standards. 

(i)  For  the  period  beginning  October  1, 
1962,  through  SeiptemtxT  SO.  1W8,  a 
State  agency  vddi  a  payment  error  rale 
of  five  percent  or  less  in  the 
corresponding  fiscal  year  shall  have  its 
federally  funded  shara  of  Program 
adndnistative  eosto  hicreased  to  sixty 
percent  pinvidad  diat  die  State  agency's 
negative  case  error  rate  is  less  (hen  the 
national  weighted  mean  negative  case 
rate  for  the  fiscal  year  prior  to  the 
period  of  enhanced  ftirtlng 

(U)  Par  die  period  begiaaing  October 
1, 198a,  a  State  agency  with  a  payment 
error  rate  kss  tfaaa  or  eqoal  to  S.90 
percent  and  widi  a  nagabve  case  emv 
rate  less  than  the  national  weighted 
mean  negative  case  error  rate  for  the  ' 
prior  fiscal  year  shall  have  ito  Federally 
funded  shara  <tf  Pood  Staaq)  Propam 
administrative  coste  mcreased  by  one 
■  percentage  point  to  a  maximum  of  60 
percmt  for  each  foB  one-tenth  of  a 
perceotage  point  by  which  the  payment 
error  rate  is  less  than  six  percent 

Dated  Januaiy  21 19B1. 
Batty  leNdaan, 
Admiaistnitar. 

[FR  Doc.  »-22S7  Med  l-aa-M.  BM  asi] 
Musn  COOK  s«i»a»4i 


Food  Safety  end  Inapedioa  Sendee 

9CFRPart391 

[Doci(etNa9(M)27Pl 

Fee  Increese  for  Inspection  Sendcee 

AOENCV:  Food  Safety  and  fawpection 

Service.  USDA. 

ACnOM:  ftopoaed  rule. 

summary:  The  Food  Safely  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  die  Federal  meat  and  pcndtry 
producte  inspec^on  regulations  to 
increase  fte  fees  chsigied  by  FSIS  to 
provide  overtime  and  holiday 
inspection,  voluntary  inspection, 
identification,  certification,  or 
laboratory  services  to  meat  and  poidtry 
establishmente.  The  fees  would 
primarily  reflect  the  increased  costs  of 
providing  diese  services  due  to  the 
increase  in  salaries  of  Federal 
employees  aHocated  by  Cot^gress  under 
the  Federal  Pay  Comparability  Act  of 
1970. 

date:  Commente  must  be  received  on  or 
before:  February  IS,  1991. 
AODBESS:  Send  written  comments  to  the 
Policy  Office,  Attention:  Linda  Carey. 
FSIS  Hearing  Clerk.  Room  3171.  Soudi 
Agriculture  Building.  Food  Safety  and 


Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
3700.  Oral  commente  as  provided  under 
the  Poultry  Producte  Inspection  AcA 
should  be  diracted  to  Mr.  William  L 
West  (20Q  447-3367.  (See  also 
"Commente"  under  i 
I.) 


Mr.  WdUam  L  Waat  Director,  Bndget 
and  Hnanos  Dieisiosi.  Admintotrative 
ManagBBSsnt.  Food  Satoy  and 
Inspection  Servloe,  U3.  Departoient  of 
Agricultara.  Washingtan.  DC  20Z5&- 
370a(202)4<7-33«7. 


ExecadveOidaiJlZM 

This  proposed  rule  to  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  not  to  be 
a  "major  rule."  It  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  in  a  major  increase  in 
coste  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions:  in  sic^cant  adverse  effects  oe 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  U,S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  aiarkete.  The  fee 
increases  oidy  reflect  an  increase  in 
costs  to  estabCsinneata  that  elect  to 
utilize  certain  inspection  services. 

Effect  on  ShmII  Botides 

The  Admintotrator.  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  action  wiO  not  have  a  significant 
ecoDomic  impact  on  a  substantial 
nun)ber  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  US.C 
601)  because  the  fees  provided  for  in 
this  document  merely  reflect  a  minimal 
increase  in  the  coste  currently  borne  by 
those  entities  which  elect  to  utilize 
certain  inspection  services. 

Conrneera 

Interested  persms  ara  invited  to 
submit  written  comniente  concerning 
t}<is  proposaL  Written  ooraauBto  sbould 
be  sent  to  the  Policy  Office  and  should 
refer  to  the  docket  number  that  appean 
in  the  headii^  of  this  docoment  Any 
person  desoing  an  opportunity  for  oral 
presentation  of  vtews  as  provided  imder 
the  Poultry  Producte  Inspection  Act 
must  make  such  request  to  Mr.  West  so 
that  arrangements  may  be  made  for 
such  views  to  be  presented.  A  record 
will  be  made  of  all  views  orally 
presented.  AH  conmento  sabautted  in 
response  to  this  action  will  be  evalUWe 
for  public  tnspec^lon  in  die  Policy  Office 
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between  9  a.m.  and  4  p-m.,  Monday 
through  r.iday. 

BackgiomiJ 

Bach  year  the  feet  for  certain  services 
rendered  by  FSIS  to  operators  of  official 
meat  and  poultry  establishments, 
importers,  or  exporters  are  reviewed, 
and  a  cost  analysis  is  performed  to 
determine  if  such  fees  are  adequate  to 
recover  the  cost  of  providing  the 
services.'  The  analysis  relates  to  fees 
charged  in  connection  with  overtime 
and  holiday  inspection,  voluntary 
inspection,  identification,  certification, 
or  Uboratory  services.  The  fees  to  be 
charged  for  these  services  have  been 
determined  by  an  analysis  of  data  on 
the  current  cost  of  these  services,  by 
anticipated  costs  associated  with 
changes  in  operations  of  the  program,  by 
increases  in  those  costs  due  to  an 
increase  in  the  salaries  of  Federal 
employees  allocated  by  Congress  under 
the  Federal  Pay  Comparability  Act  of 
1970,  and  by  other  increases  affecting 
Federal  employees,  such  as  costs  for 
travel  and  benefits. 

Based  on  the  Agency's  analysis  of  the 
increased  costs  in  providing  these 
services  to  be  incurred  as  a  result  of  the 
pay  raise  of  4.1  percent  for  Federal 
employees  effective  January  1991,  of 
increased  costs  of  the  Federal 
Employees  Retirement  System  in  1991, 
and  of  increased  health  insurance  and 
travel  costs.  FSIS  proposes  to  increase 
the  fees  relating  to  such  services. 

Mandatory  inspection  by  Federal 
inspectors  of  meat  and  poultry 
slaughtered  and/or  processed  at  official 
establishments  is  provided  for  under  the 
Federal  Meat  Inspection  Act  (21  U.S.C 
601  et  aeq.)  and  the  Poultry  Products 
Iiupection  Act  (21  U.S.C  451  et  seq.]. 
Such  inspection  is  required  to  ensure  the 
safety,  wholesomeness,  and  proper 
labeling  of  meat  and  poultry  products. 
The  ordinary  costs  of  providing  that 
inspection  are  borne  by  the  U.S. 
Government  However,  costs  for  these 
inspection  services  performed  on 
holidays  or  on  an  overtime  basis  may  be 
incurred  to  accommodate  the  business 
needs  of  particular  estabUshments.  Any 
or  all  of  diese  costs  which  are  not  a  part 
of  the  mandatory  inspection  service  are 
recoverable  by  the  Government. 

Section  307.5  (9  CFR  307.5)  of  the  meat 
Inspection  regulations  provides  that 
FSIS  shall  be  reimbursed  for  the  cost  of 
meat  inspection  on  holidays  or  on  an 


'  TIm  COM  aaalytU  !•  on  Blc  Mrith  tlM  FSIS 
HMrtns  datfc.  CoplM  may  b*  nquMtad  fnt  of 
cfaafi*  froa  th«  FSIS  HmtIbi  CMc  room  3171. 
South  AyteuiturB  Bulidii^  Pood  Safety  and 
Inapactloa  Sarvioa.  US.  Dapartmant  of  Agriculture. 
Waahington.  DC  20e9O-370a 


overtime  basis  at  the  rate  specified  in 
i  391.3,  currentiy  $27.24  per  inspector 
hour.  Similarly,  |  381.38  (9  CFR  381.38) 
of  the  poultry  products  inspection 
regulations  provides  that  FSIS  shall  be 
reimbursed  for  the  cost  of  poultry 
inspection  on  holidays  or  on  an 
overtime  basis  at  the  rate  specified  in 
i  391.3.  currently  $27.24  per  inspector 
hour.  These  fees  would  be  increased  to 
$28J2  per  inspector  hour. 

FSIS  also  provides  a  range  of 

voluntary  inspection  services  (9  CFR 
350.7.  351 A  351.9.  352.5,  354.101.  355.12. 
and  362.5):  the  costs  of  which  are  totally 
recoverable  by  the  Government  These 
services,  provided  under  Subchapter  B — 
Voluntary  Inspection  and  Certification 
Service,  are  provided  imder  the 
Agricultural  Marketing  Act  of  1946.  as 
amended  (7  U.S.C.  1621  et  seq.)  to  assist 
in  the  orderly  marketing  of  various 
animal  products  and  byproducts  not 
subject  to  the  Federal  Meat  Inspection 
Act  or  the  Poultry  Products  Inspection 
Act 

The  basic  hourly  rate  for  providing 
such  certification  and  inspection  service 
is  currentiy  $26.68  per  inspector  hour  as 
specified  in  i  391.2.  The  overtime  and 
holiday  houriy  rate  is  currentiy  $27.24  as 
specified  in  {  391.3.  The  rate  for 
laboratory  services  is  currentiy  $46.60 
per  hour  as  specified  in  S  391.4.  The 
hourly  rates  for  these  services  would  be 
increased  to  $27.72.  $28.32.  and  $47.96. 
respectively. 

List  of  Subiects  in  9  CFR  Part  391 

Meat  inspection;  Poultry  products 
inspection;  Fees  and  charges. 

Accordingly,  the  Federal  meat  and 
poultry  products  inspection  regulations 
would  be  amended  as  follows: 

1.  The  authority  citation  for  part  391 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C  001  et  $eq..  WOelteg.; 
7  CFR  2.17  (g)  and  (i),  2.55;  7  U.S.C  394. 1622. 
and  1624. 

2.  Sections  391.Z  391.3,  and  391.4 
would  be  revised  to  read  as  follows: 


1391.2   Base  tkne  rale. 

The  base  time  rate  for  inspection 
services  provided  pursuant  to  St  350.7, 
351A  351.9.  352.5.  354.101.  355.12.  and 
362.5  shall  be  $27.72  per  hour,  per 
program  employee. 


9  Ml  J 

The  overtime  and  holiday  rate  for 
inspection  services  provided  pursuant  to 
SI  307.5,  350.7.  351.a  351.9,  352.5, 
354.101,  355.12, 362.5.  and  381.38  shall  be 
$28.32  per  hour,  per  program  employee. 


9M1.4 

The  rate  for  laboratory  services 
provided  pursuant  to  SS  350.7,  351.9, 
352.5. 354.101. 355.12.  and  362.5  shall  be 
$47.96  per  hour,  per  program  employee. 

Done  at  Washingtoa  DC.  on: 
Catharina  E.  Adams, 

Acting  Admittistrator,  Food  Safety  and 

Inspection  Service. 

(FR  Doc  n-2287  Filed  1-30-01;  8:45  ain] 

iS«« 


NUCLEAR  REQULATORY 
COMMISSION 

10  CFR  Part  50 


SO-AOOS 
CodMUd  Standardc  for  NudMr 


AOCNCv:  Nuclear  RegulatOiyT^        , 

Commission. 

ACTKHC  Proposed  rule. 

summary:  The  Commission  proposes  to 
amend  its  regulations  to  incorporate  by 
reference  the  1986  Addenda,  1987 
Addenda.  1988  Addenda,  and  1989 
Edition  of  section  HI,  Division  1,  of  the 
American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code  (ASME  Code),  and  Uie  1986 
Addenda,  1987  Addenda.  1988  Addenda, 
and  1989  Edition  of  section  XI.  Division 
1,  of  the  ASME  Code,  with  a  specified 
modification.  The  proposed  amendment 
would  impose  augmented  examination 
of  reactor  vessel  shell  welds,  and  would 
separate  in  the  regulations  the 
requirements  for  inservice  testing  from 
those  for  inservice  inspection  by  placing 
the  requirements  for  inservice  testing  in 
a  separate  paragraph.  The  ASME  Code 
addenda  and  edition  being  incorporated 
by  reference  provide  updated  rules  for 
the  construction  of  light-water-cooled 
nuclear  power  plant  components,  and 
for  the  inservice  inspection  and 
inservice  testing  of  those  components. 
Adoption  of  this  proposed  amendment 
would  permit  the  use  of  improved 
methods  for  construction,  inservice 
inspection,  and  inservice  testing  of 
nuclear  power  plant  components;  would 
require  expedited  implementation  of  the 
expanded  reactor  vessel  shell  weld 
examinations  specified  in  the  1989 
Edition  of  section  XI;  and  would  more 
clearly  distinguish  in  the  regulations  the 
requirements  for  inservice  testing  from 
those  for  inservice  inspection. 
OATIt:  Comment  period  expires  April 
16, 1991.  Comments  received  afier  this 
date  will  be  considered  if  it  is  practical 
to  do  so.  but  assurance  of  consideration 
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cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
AOORCSSCS:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
ATTN:  Docketing  and  Service  Branch. 
Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
a.m.  and  4:15  p.m.  Monday  through 
Friday.  Examine  comments  received  at 
the  NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC. 

TOM  RIRTHER  INTORMATION  CONTACT: 
Mr.  G.C.  Millman,  Division  of 
Engineering,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  (301)  492-3848. 
SUPPLEMENTARY  INTORMATION:  On  May 
5, 1988,  tiie  Nuclear  Regulatory 
Commission  published  in  the  Federal 
Register  (53  FR  16051)  an  amendment  to 
10  CFR  part  50,  "Domestic  Licensing  of 
Production  and  Utilization  Facilities." 
which  incorporated  by  reference  new 
addenda  and  a  new  edition  to  the  ASME 
f^de.  This  amendment  revised  9  50.55a 
to  .ncorporate  by  reference  the  Winter 
1984  Addenda.  Summer  1985  Addenda, 
Winter  1985  Addenda,  and  1986  Edition 
for  Division  I  rules  of  section  III,  "Rules 
for  the  Construction  of  Nuclear  Power 
Plant  Components."  and  the  Winter  1983 
Addenda,  Summer  1984  Addenda, 
Winter  1984  Addenda,  Summer  1985 
Addenda,  Winter  1985  Addenda,  and 
1986  Edition  for  Division  1  rules  of 
section  XI,  "Rules  for  the  Inservice 
Inspection  of  Nuclear  Power  Plant 
Components,"  of  the  ASME  Code. 

The  Commission  proposed  to  amend 
S  50.55a  to  incorporate  by  reference  the 
1986  Addenda,  1987  Addenda,  1988 
Addenda,  and  1989  Edition  of  section  III, 
Division  1,  of  the  ASME  Code,  and  the 
1986  Addenda,  1987  Addenda.  1988 
Addenda,  and  1989  Edition  of  section  XI, 
Division  1,  of  the  ASME  Code,  with  a 
specified  modification.  (In  1986,  the 
ASME  Code  initiated  a  once-a-year 
addenda  system  and  dropped  the 
Summer/Winter  designator).  Also,  the 
proposed  amendment  would  impose 
augmented  examination  of  reactor 
vessel  shell  welds,  and  would  separate 
in  the  regulations  the  requirements  for 
inservice  testing  from  those  for  inservice 
inspection  by  placing  the  requirements 
for  inservice  testing  in  a  separate 
paragraph. 

Subsection  IWP,  "Inservice  Testing  of 
Pumps,"  and  Subsection  IWV, 
"Inservice  Testing  of  Valves,"  as 
contained  in  the  1988  Addenda  and  1989 
Edition  of  section  XI,  incorporate  by 
reference,  respectively,  part  6, 
"Inservice  Testing  of  Pumps  in  Light- 


Water  Reactor  Power  Plants."  and  part 
10,  "Inservice  Testing  of  Valves  in  Light- 
Water  Reactor  Power  Plants."  of  ASME/ 
ANSI  OMa-1988  Addenda  to  ASME/ 
ANSI  OM-1987.  "Operation  and 
Maintenance  of  Nuclear  Power  Plants." 
The  contents  of  subsections  IWP  and 
IWV  in  the  1988  Addenda  and  1989 
Edition  are  replaced  in  Uieir  entirety  by 
the  referenced  rules  of  part  6  and  part 
10.  respectively.  The  NRC  believes  that 
certain  requirements  in  part  10  represent 
unacceptable  changes  from  present 
requirements  in  subsection  IWV  of 
section  XI  editions  and  addenda  that 
have  been  incorporated  by  reference 
into  9  50.55a.  Therefore,  the  proposed 
amendment  would  incorporate  by 
reference  the  1988  Addenda  and  1989 
Edition  of  section  XI,  Division  1.  with  a 
specified  modification  to  subsection 
IWV. 

The  NRC  is  particularly  interested  in 
receiving  comments  on  the  following 
discussed  basis  for  and  content  of  the 
proposed  modificatir»-  'o  subsection 
IWV  of  the  1988  Addenda  and  1989 
Edition  of  Section  XI,  Division  1. 
Paragraph  IWV-3420  of  Subsection  IWV 
of  Section  XI  editions  and  addenda 
presently  incorporated  by  reference  in 
9  50.55a  require  all  Category  A  valves, 
except  those  that  function  in  the  course 
of  plant  operation  in  a  manner  that 
demonstrates  funcUonally  adequate  leak 
tightness,  to  undergo  a  valve  leakage 
rate  test.  Subsectioh  IWV  paragraphs 
IWV-3426  and  IWV-3427,  respectively, 
require  analysis  of  leakage  rates  and 
implementation  of  corrective  actions 
dependent  upon  results  of  the  leakage 
rate  analysis.  Subsection  IWV  in  the 
1988  Addenda  and  1989  Edition  of 
Section  XI,  which  reference  part  10  for 
the  inservice  testing  of  valves,  provide 
rules  for  testing  containment  isolation 
valves  (CIVs)  (i.e..  paragraph  4.2.2.2.  of 
part  10  of  the  ASME/ ANSI  OMa-1988 
Addenda).  These  rules  specify  that 
Category  A  CIVs  be  tested  in 
accordance  with  10  CFR  part  50. 
appendix  J,  and  that  CIVs  which  also 
provide  a  reactor  coolant  system 
pressure  isolation  function  additionally 
be  tested  in  accordance  with  part  10. 
paragraph  4.2.2.3,  "Leakage  Rate  for 
Other  Than  Containment  Isolation 
Valves."  Paragraph  4.2.2.3(e)  of  part  10 
requires  analysis  of  leakage  rates  and 
paragraph  4.2.2.3(f)  of  part  10  specifies 
requirements  for  corrective  action  for 
Category  A  CIVs  that  also  provide  a 
reactor  coolant  system  pressure 
isolation  function. 

Subsection  IWV  in  the  1988  Addenda 
and  1989  Edition  eliminate  the  present 
requirement  to  analyze  leakage  rates 
and  to  take  corrective  action  in  the 
event  of  abnormally  high  leakage  rates 


for  those  CIVs  that  do  not  provide  a 
reactor  coolant  system  pressure 
isolation  function.  The  NRC  is 
concerned  that  this  could  significantly 
reduce  the  ability  to  detect  degraded 
valves  and,  thereby,  could  permit  an 
unacceptable  reduction  In  the  safety 
margin  associated  with  the  leak  tight 
integrity  of  those  CIVs  that  do  not 
provide  a  reactor  coolant  system 
pressure  isolation  function.  The  NRC's 
concerii  regarding  the  revision  stems 
from  the  findings  of  two  independent 
reviews  of  containment  leakage  rate 
failure  experiences.  Both  reviews 
conclude  from  analysis  of  appendix  J 
leak  test  results,  which  included 
analysis  of  valve  leakage,  that 
containment  leakage  during  operation 
would  exceed  plant  technical 
specification  limits  approximately  30 
percent  of  the  time.  This  indicates  a 
need  to  improve,  rather  than  relax,  the 
present  requirements  concerning 
containment  test,  leak  monitoring,  and 
maintenance  programs,  including  the 
ASME  section  XI  requirement  for  valve 
leak  rate  analysis.  It  has  yet  to  be 
demonstrated  by  analysis  of  more 
recent  and  comprehensive  containment 
leakage  test  experiences  that 
containment  leakage  integrity  can  be 
improved  to  an  acceptable  level  without 
implementation  of  a  rigorous  valve  leak 
rate  test  program  in  conjunction  with  the 
present  section  XI  requirement  for  leak 
rate  analysis. 

In  proposing  the  following 
modification,  the  NRC  specifically 
requests  comments  that  would  provide 
insight  and  justification,  based  upon 
plant  experiences,  relative  to  the  need 
for  revising  or  possibly  eliminating  the 
proposed  modification.  The  NRC 
proposes  to  incorporate  by  reference  the 
1988  Addenda  and  1989  Edition  of 
section  XI  with  a  modification  that 
would  be  specified  in  a  new 
§  5a55a{b)(2)(vii).  The  proposed  ^ 

modification  would  substantially 
preserve  the  existing  requirements  for 
analysis  of  leakage  rates  and  corrective 
actions  tiiat  exist  in  subsection  IWV 
prior  to  the  1988  Addenda.  Specifically, 
the  modification  would  require  licensees 
to  implement  the  requirements  of 
paragraph  4.2.2.3(e),  "Analysis  of 
Leakage  Rates,"  of  part  10  and 
paragraph  4.2.2.3(f),  "Corrective  Action. ' 
of  part  10,  in  addition  to  the 
requirements  of  paragraph  4.2.2.2  of  part 
10,  for  all  Category  A  valves  that  are 
CIVs,  regardless  of  whetiier  or  not  tiiey 
provide  a  reactor  coolant  system , 
pressure  isolation  function. 

Section  XI  subsection  IWP  and 
subsection  IWV  editions  and  addenda, 
published  up  tiirough  the  1987  addenda. 
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addraas  Class  1.  Class  2.  and  Class  3 
pumps  aad  valves,  respectively,  that 
perform  specific  safety  functions.  The 
reference  to  part  6  in  subsection  IWP 
and  to  part  10  in  subsection  IWV  in  the 
1988  Addenda  and  1980  Edition  expands 
the  scope  of  these  subeectioos  to 
potentially  indode  certain  pumps  and 
lives  that  are  not  classified  as  Class  1. 
olass  2,  or  Class  3.  Because  |  50.55a,  at 
this  tiiM.  only  specifies  requirements  for 
pumps  and  valves  that  are  designated 
Class  1.  Class  2,  or  Oaas  3,  this 
proposed  amendment  does  not  impose 
requirements  on  those  pumps  and 
valves  that  are  not  ClaM  1,  Class  2.  or 
Class  3,  but  would  be  included  in  the 
expanded  scope  oi  subsection  IWP  and 
subsection  IWV  in  the  1988  Addenda 
and  1989  Edition.  However,  Generic 
Letter  88-04.  "Guidance  on  Developing 
Acceptable  inservioe  Testing  Program," 
addresses  this  issue  and  notes  in 
Position  11  that— 

Tbs  iottnl  of  10  CFR  part  so  appendix  A. 
GDC-L  and  appaadix  a  Cnterton  XL  ia  that 
ail  oaflipoaeots,  such  aa  pampa  and  valves, 
necessary  for  safe  operation  are  to  be  tested 
to  demonstrate  that  they  will  perform 
satisfactorily  in  service.  Therefore,  while  10 
CFR  50.55a  delineates  the  testing 
requirements  for  ASME  Code  Class  1.  2.  and 
3  puB^M  and  valves,  the  testing  of  pumps  and 
valves  is  not  to  be  limited  to  only  those 
covered  by  10  CFR  50.5Sa. 

The  1988  Addenda  to  section  XI 
modifies  the  1986  Edition  to  require  in 
the  2nd,  3rd,  and  4th  inspection  intervals 
examination  of  essentially  100  percent 
of  the  length  of  all  reactor  vessel  shell 
%v^s  (ie-.  Item  Bl.ia  "SheU  Welds."  of 
Examination  Category  B-A  "Pressure 
Retaining  Welds  in  Reactor  Vessel."  in 
Table  IWB-2500-1  of  subsection  IWB, 
"Requirements  for  Class  1  components 
of  Light- Water  Cooled  Power  Plants"). 
Since  the  1988  Edition  is  identical  to  ihe 
1986  Edition  as  modified  by  the  1986 
Addenda,  1987  Addenda,  and  1988 
Addenda,  this  revision  also  appears  in 
the  1989  Edibon  of  section  XI.  The  1986 
Edition  of  section  XI  (the  most  current 
section  XI  rales  presently  incorporated 
by  reference  into  {  50.5Sa)  requires 
examination  of  only  one  longitudinal 
weld  and  one  circumferential  weld  from 
the  beltline  region  during  the  2nd,  3rd, 
and  4th  inspection  intervals.  The 
requirement  to  examine  essentially  100 
percent  of  the  length  of  all  reactor  vessel 
shell  welds  during  the  1st  inspection 
interval  has  been  in  section  XI  since  the 
1975  Winter  Addenda  to  the  1974 
Edition. 

Recent  information  from  reactor 
vessel  material  surveillance  programs, 
and  observed  flaws  in  certain  operating 
reactor  and  steam  generator  vessels, 
reveal  the  potential  susceptibiUty  of 


reactor  vessel  materials  to  degradatioa 
Becaase  of  these  experiancas  and  the 
limited  examinations  perfomed  to  date 
on  some  reactor  vessels.  Ifae  NRC  is 
concerned  with  the  length  of  time  that 
might  etaps*  before  a  licensee  would  be 
reqoued  to  implement  the  reactor  vessel 
shell  weld  examinations  specified  in  the 

1988  Addenda  and  the  1980  Edition  of 
section  XI  through  routine  tq>dating  of 
its  inservice  inspection  program.  Section 
50.55a(gM4Hil)  requnes  that  inservice 
inspection  programs  be  iqidated  to 
reflect  the  latest  edition  and  addenda  of 
section  XI  identifled  in  |  sa55a(bK2)  12 
months  prior  to  the  start  of  the  next  120- 
month  inspection  interval.  Routine 
updating  in  accordance  with  this 
requirement  could  result  in  the  1989 
Edition  not  being  implemented  for  as 
long  as  240  months  (20  years).  For 
example,  a  plant  just  entering  the  first 
period  in  the  2nd.  3rd.  or  4th  inspection 
interval  n^ien  diis  rule  beoooes 
effective  would  not  have  to  imfdement 
the  reactor  vessel  examinations 
specified  in  the  1980  Edition  for  20  years, 
because  that  inspection  interval  would 
be  covered  by  a  previoos  section  XI 
edition/ addenda  and  because  under 
existing  section  XI  rales,  te  reactor 
vessel  examinations  in  the  sooceeding 
iaterval,  which  would  implement  the 

1989  Edition  or  later,  could  be  deferred 
another  10  years  until  the  end  of  that 
intovaL  Similarly,  a  plant  just  entering 
the  second  or  third  period  in  the  2nd. 
3rd.  or  4th  inspection  interval  would  not 
be  required  to  implement  the  1969 
Edition,  or  subsequent  addenda,  for  200 
months  (16  years,  8  months)  or  160 
months  (13  years.  4  months), 
respectively. 

Consistent  with  the  existing  updating 
requirements  of  (  5a55a(g)(4Mii)  and  the 
changing  requirements  of  section  XI, 
some  inservice  inspection  programs 
baaed  on  certain  editions  and  addeiuia 
of  section  XI  may  have  resulted  in  very 
limited  reactor  vessel  examinations.  For 
example,  if  examinations  of  the  beltline 
welds  during  the  1st  tampection  interval 
were  performed  to  comply  with  the  1974 
edition  at  section  XL  S  percent  of  the 
circumferential  welds  and  10  percent  of 
the  longitudinal  welds  would  have  been 
examined.  It  for  the  same  plant, 
examinations  during  the  2nd  inspection 
interval  were  performed  to  comply  with 
the  1080  Edition,  including  subsequent 
addenda,  one  circumferential  weld  and 
one  longitudinal  weld  would  have  been 
required  to  be  examined.  (The  1974 
Edition  of  section  XI  (with  addenda 
through  the  1975  Winter  Addenda) 
throu^  the  1986  Edition  (with  addenda 
throng  the  1967  Addenda)  require  that 
all  reactor  vessel  shell  welds  be 
examined  vohimetrically  during  tiie  1st 


inspection  interval  and  that  one 
circumferential  and  one  longitudinal 
beltline  weld  be  examined 
volumetrically  in  succeeding  inspection 
intervals:  whereas  the  1971  Edition 
through  the  1974  Edition  (with  addenda 
through  the  1975  Summer  Addenda) 
require  that  10  percent  of  the  length  of 
each  imytiiHinlal  weld  and  5  percent  of 
the  length  of  each  circumferential  weld 
be  examined  volumetrically  each 
inspection  interval) 

Degradation  of  reactor  vessel 
materials  has  become  more  of  a  concern 
recently,  because  (1)  results  from 
irradiation  surveillance  material  tests 
.   show  that  certain  reactor  vessel 
^\materials  undergo  greater  radiation 
damage  than  previously  expected.  (2) 
indications  from  operational  data  show 
that  stress  corrosion  cracking  of  BWR 
reactor  vessels  is  more  probable  than 
was  thought  several  years  ago,  and  (3) 
significant  service  induced  cracking  has 
occurred  in  large  vessds  (Le., 
pressurizer.  steam  generators]  designed 
and  fabricated  to  the  ASME  Code. 

The  NRC  is  concerned  that  the 
inherent  delay  in  implementing  the 
expanded  reactor  vessel  examinations  is 
inconsistent  with  the  importance  of  the 
reactor  vessel  with  recent  new 
information  regarding  degradation  of 
reactor  vessel  materials,  with  the  limited 
examination  of  shell  welds  previously 
performed  on  many  reactor  veissels,  and 
with  the  need  to  ensure  that  the  failare 
probability  of  the  reactor  vessel  remains 
extremely  low.  It  is  the  judgment  of  the 
NRC  that  because  of  new  information 
and  limited  previous  reactor  vessel 
examinations,  there  may  exist  a 
substantially  greater  potential  for 
reactor  vessel  degradation  than 
previously  considered  and  that 
maintenance  of  the  level  of  protection 
presinned  by  the  regulations  requires 
more  than  compUance  to  existing 
regulatory  requirements. 

The  NRC  has  determined  that  the 
proposed  aupnented  reactor  vessd 
examination  would  result  in  a 
substantial  increase  in  the  overall 
protection  of  the  pubUc  health  and 
safety,  and  that  the  costs  of 
inqtlonentation  would  be  justified  in 
veiw  of  the  increased  protection.  The 
backfit  analysis  required  by  i  50.100. 
"Backfitting."  is  provided  as  part  of  the 
regulatory  analysis  that  supports  this 
proposed  rule. 

Section  50.55a(g)(6)(ii)  addresses 
augmented  inservioe  inspection 
programs  for  those  systems  and 
components  for  which  the  Commissian 
deems  that  added  assurance  of 
structural  reliability  is  necessary.  For 
that  purpoae.  and  consistmit  wiUi  Am 
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above  discussion,  it  is  proposed  that 
i  50.55a(g)(6)(iiMA)  be  added  to  require 
expedited  implementation  of  the  reactor 
vessel  shell  weld  examinations  specified 
in  the  1988  Edition  of  section  XI 
Division  1.  in  Item  Bl.lO,  "Shell  Welds," 
of  Examination  Category  B-A,  "Pressiu-e 
Retaining  Welds  in  Reactor  Vessel,"  in 
Table  2500-1  of  Subsection  IWB. 
"Requirements  for  Class  1  Components 
of  Light- Water  Cooled  Power  Plants." 
Proposed  S  S0.55a(g)(6)(ii)(A)  was 
developed  with  two  primary 
considerations  in  mind.  First,  the 
proposed  rule  must  require 
implementation  of  the  provisions  for 
reactor  vessel  shell  weld  examinations 
provided  in  the  1988  Edition  as  quickly 
as  practicable.  Second,  to  minimize 
unnecessary  impact  on  licensees,  the 
implementation  requirements  for  the 
augmented  examination  should  be 
integrated  as  closely  as  possible  with 
existing  examiantion  requirements  and 
practices. 

In  order  to  ensure  the  applicability  of 
the  proposed  augmented  examination  to 
all  licensees,  S  50.55a(g)(6)(ii)(A)fi; 
would  revoke  all  previously  granted 
reUefs  to  licensees  for  reactor  vessel 
shell  weld  examinations  for  the 
inservice  inspection  interval  that  would 
be  in  effect  when  the  rule  becomes 
effective.  This  is  consistent  with  the 
ongoing  development  schedule  for 
equipment  and  techniques  that  would 
permit  those  licensees  with  limited 
accessibility  to  implement  the  proposed 
augmented  examination.  The  NRC  has 
stractured  the  proposed  requirement  for 
augmented  examination  of  reactor 
vessel  shell  welds  recognizing  that 
plants  will  be  on  different  schedules  for 
their  120-month  inservice  inspection 
interval.  Section  50.55a(g)(6)(ii)(A)/2; 
would  require  all  licensees  to  implement 
the  specific  augmented  reactor  vessel 
examination  during  the  inspection 
interval  in  force  when  this  proposed  rtile 
becomes  effective,  subject  to  conditions 
specified  in  proposed 
S  50.55a(g)(e)(u)(A)  (3)  and  (4).  Section 
50.55a(g](6)(ii)(A)/2;  would  specifically 
permit  the  use  of  the  augmented 
examination  as  a  substitute  for  the 
reactor  vessel  shell  weld  examinations 
scheduled  for  the  inspection  interval  in 
effect  when  this  proposed  rule  becomes 
effective. 

The  NRC  recognizes  that  plants  with 
fewer  than  40  months  remaining  in  the 
inspection  interval  when  this  proposed 
rule  becomes  effective  may  find  it 
impractical  to  implement  the  augmented 
reactor  vessel  examination  during  that 
inspection  interval.  Therefore,  proposed 
S  50.55a(g)(6)(ii)(A)/5;  would  permit 
plants  with  fewer  than  40  months 


remaining  in  the  inspection  interval 
when  this  rule  becomes  effective  to 
defer  the  augmented  examination  until 
the  first  period  of  the  next  inspection 
interval  However,  this  same  paragraph 
would  specifically  prohibit  the  use  of  the 
deferred  augmented  examination  as  a 
substitute  for  reactor  vessel  shell  weld 
examinations  scheduled  for  the 
inspection  interval  in  effect  when  the 
rule  becomes  effective.  The  intent  is  to 
ensure  that  the  examinations  are 
deferred  only  when  necessary  and  not 
to  have  the  proposed  rule  encourage  a 
40-month  delay  in  reactor  vessel  shell 
weld  examinations. 

Section  50.55a(g)(6)(ii)(A)^3;  would 
permit  using  the  deferred  examination, 
with  a  condition,  as  a  substitute  for 
reactor  vessel  shell  weld  examinations 
scheduled  for  the  inspection  interval  in 
which  the  deferred  examinations  are 
performed.  The  condition  is  that 
subsequent  reactor  vessel  shell  weld 
examinations  for  successive  inspection 
intervals  be  performed  in  the  first  period 
of  the  inspection  interval.  This  condition 
is  necessary  to  prevent  a  potential  160- 
month  gap  between  reactor  vessel  shell 
weld  examinations.  This  gap  would 
occur  if  a  plant  used  the  deferred 
examination  performed  in  the  first 
period  as  a  substitute  for  the  scheduled 
examination  and  then  deferred  the 
examination  for  the  next  inspection 
interval  to  the  end  of  that  interval  as 
permitted  by  section  XI. 

Proposed  S  50.55a(g)(6)(ii)(A)W 
specifies  that  a  licensee  that  has  either 
completed  or  has  scheduled  an 
inspection  of  essentially  100  percent  of 
the  length  of  all  Examination  Category 
B-A  shell  welds  during  the  inservice 
inspection  interval  in  effect  when  the 
proposed  rule  becomes  effective  does 
not  have  to  implement  the  proposed 
requirement  for  augmented  examination 
of  the  reactor  vessel  shell  welds. 
Primarily,  this  proposed  paragraph  is 
intended  to  permit  licensees  who  would 
be  in  the  Ist  inspection  interval  to  use 
the  essentially  100  percent  reactor 
vessel  shell  weld  examination  required 
for  that  interval  by  section  XI  to  satisfy 
the  requirement  for  the  proposed 
augmented  reactor  vessel  examination. 
The  technical  objective  of  the 
augmented  examination  would  have 
been  accomplished  under  such 
conditions.  These  licensees  would 
continue  to  apply  the  current 
requirements  of  S  50.55a(g)(4]  until  the 
next  inspection  interval  when  future 
examinations  would  be  performed 
based  on  ASME  Section  XI.  1969 
Edition,  or  later  Code  edition  and 
addenda  specified  in  S  50.55a(b). 


The  proposed  amendment  to  8  50.55a 
would  separate  the  requirements  for 
inservice  testing  from  those  for  inservice 
inspection  by  moving  the  requirements 
for  inservice  testing  to  a  separate 
paragraph.  Presently.  S  50.55a(g]. 
"Inservice  inspection  requirements." 
specifies  the  requirements  for  (1) 
preservice  and  inservice  examinations  ; 
for  Class  1,  Class  2,  and  Class  3 
components  and  their  supports.  (2] 
system  pressure  tests  for  Class  1,  Class 
2,  and  Class  3  components,  and  (3) 
inservice  testing  of  Class  1.  Class  2.  and 
Class  3  pumps  and  valves.  In  order  to 
emphasize  the  importance  of  inservice 
testing  and  to  more  clearly  distinguish 
its  requirements  from  those  of  inservice 
inspection,  the  proposed  rule  would 
move  the  present  requirement  for 
inservice  testing  from  existing 
S  50.55a(g],  "Inservice  inspection 
requirements,"  to  a  separate  (presentiy 
reserved]  S  50.55a(f],  which  would  be 
tiUed  "Inservice  testing  requirements." 
All  existing  requirements  for  inservice 
examination  and  system  pressure 
testing  would  be  retained  in  S  50^55a(g]. 

Two  editorial  revisions,  relative  to 
existing  S  50.55a(g),  are  included  in  the 
.proposed  new  S  50.55a(f].  These 
editorial  revisions  (1)  reserve 
S  50.55a(f](3]  (i)  and  (it)  so  that  the 
structure  of  $  50.55a(f)  would  parallel 
that  of  §  50.55a(g)  for  the  purpose  of 
promoting  easier  cross-referencing 
between  the  two  paragraphs,  (2)  modify 
reference  to  120-month  inspection 
interval  in  S  50.55a(g)  to  120-month 
interval  in  proposed  §  50.55a(f),  because 
inspection  interval  as  used  in  section 
XI,  is  used  only  in  the  context  of 
inservice  inspection.  (The  term  "test 
interval"  was  not  used  because,  unlike 
inspection  interval,  the  120-month  time 
frame  does  not  designate  a  period  of 
required  actions  for  the  testing  program. 
The  120-month  interval  used  in 
S  50.55a(f)  and  the  120-month  inspection 
interval  used  in  9  50.55a(g)  are 
considered  by  the  staff  to  be  coincident 
for  the  purpose  of  120-month  updating 
requirements.) 

In  addition,  two  administrative 
changes  have  been  made  in  the 
development  of  proposed  §  50.55a(f) 
relative  to  existing  §  50.55a(g).  First. 
S  50.55a(fl(6)(ii)  has  been  added  to 
indicate  intent  by  the  Commission  to 
impose  an  augmented  inservice  testing 
program  if  added  assurance  of 
operational  readiness  is  deemed 
necessary.  This  proposed  paragraph 
only  indicates  intent  and  does  not 
impose  a  specific  requirement.  It  does 
parallel  the  existing  {  50.55a(g)(6)(ii) 
which  specifies  that  the  Commission 
may  require  an  augmented  inservice 
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inspection  program  far  systemt  and 
components  for  which  it  deems  that 
added  assurance  of  stmctural  reliability 
is  necessary. 

Second,  the  proposed  amendment 
includes  the  addition  of  introductory 
texl  to  S  Sa55a(g)  whidi  states  that  the 
requirements  for  inservice  testing  of 
Class  1.  Class  2.  and  Class  3  pumps  and 
valves  are  located  in  S  Sa55a(f).  This 
change  is  necessary  because  tfie 
proposed  placement  of  inservice  testing 
requirements  into  a  separate  S  50.55a{f) 
would  cause  administratire 
inconsistencies  with  regard  to  existing 
references  to  S  50.55a(g)  for  inservice 
testing  in  documents  such  as  tedmical 
specifications,  safety  analysis  reports, 
procedtires,  and  records.  With  the 
proposed  change,  existing  references  to 
9  50.55a  (g)  for  inservice  testing  would 
refer  the  user  to  i  50.55a(f)  where  the 
specific  requirements  for  inservice 
testing  would  be  located.  The  NRC 
recommends  that  as  the  governing 
documents  are  updated,  the  direct 
reference  to  S  90.55a(f)  be  incorporated, 
as  appropriate. 

Section  50.55a(g]  provides 
requirements  for  selecting  the  ASME 
Code  edition  and  addenda  of  section  XI 
to  be  complied  with  during  the 
preservice  inspection  (5  50.55a(gK3).  for 
plants  whose  construction  permit  was 
issued  on  or  after  July  1, 1974):  the  initial 
10-year  inspection  interval 
(t  S0.55a(g](4)(i))-.  and  successive  10- 
year  inspection  intervals 
(§  50.55a(g)(4K"))-  As  noted  in  the 
Supplementary  Information  to  the  ffaial 
rule  of  the  most  recent  amendment  to 
i  50.55a  (May  5. 1986;  53  FR  IflOSl). 
paragraph  IWA-2400  of  section  XI  (as 
revised  by  the  Winter  1963  Addenda) 
incorporated  rales  for  selecting  the 
applicable  edition  and  addenda  of 
section  XI  during  the  preservice 
inspection  (lWA-2411),  the  initial  10- 
year  inspection  teterval  (IWA-2412). 
and  successive  10-year  inspection 
intervals  (IWA-2413).  The  criteria 
provided  in  the  regulations  and  section 
XI  are  effectively  the  same  for  the 
preservice  inspection  and  the  successive 
10-year  inspection  intervals,  but  differ 
for  the  initial  lO-jrear  inspection  interval. 
In  general,  uae  of  the  Commission 
requirements  will  result  in  the  selection 
of  a  more  recent  edition  and  addenda 
than  will  use  of  the  section  XI  rules. 
Satisfying  the  requirements  of 
i  50.55a(gM4Mi}  for  die  iniHal  10-year 
inspection  interval  will,  in  general,  also 
satisfy  the  rales  of  section  XI.  Although 
the  section  XI  requirements  for  selecting 
editions  and  addenda  remain  undianged 
in  the  1966  Addenda,  1967  Addenda. 
1988  Addenda,  and  1986  Edition,  die 


Commission  is  reaffimring  its  intent  diat 
in  all  cases  the  existing  requirements  in 
9  50.55a(g)  be  the  basis  for  selecting  the 
edition  and  addenda  of  section  XI  to  be 
complied  with  doring  the  preservice 
inspection,  the  initial  10-year  inspection 
inteival.  and  the  successive  10-year 
inspection  intervals. 

The  proposed  amendment- would 
make  a  number  of  editorial  changes  to 
9  sassa  for  the  purpose  of  adopting  a 
standard  convention  for  imposing  an 
obligation  or  expressing  a  prohibition.  In 
this  convention  "shall"  is  used  to 
impose  an  obligation  on  an  individual  or 
legal  entity  capable  of  performing  the 
required  action,  "must"  is  used  as  the 
mandatory  form  when  the  subject  of  the 
sentence  is  an  inanimate  object,  and 
"may  not"  is  used  to  impose  a 
prohibition.  The  fdlowing  paragraphs 
were  amended  solely  to  be  consistent 
with  this  convention:  The  introductory 
paragraph  to  the  section;  paragraphs 
(a)(1).  (a)(3),  (bM2Miii).  (b)(2Miv).  (g)(1). 
(g)(3Mii).  (glOHiii)^  (g)(3)(iv). 
introductory  paragraph  to  (g)(4).  (g)(4)(i). 
(g)(4)(ii).  (g)(5)(i).  (g)(5)(iv).  (g)(6)(i).  (h). 
and  footnote  a  Other  paragraphs  were 
revised  for  the  same  editorial  reason, 
but  they  also  contain  technical  revisions 
relevant  to  other  parts  of  this  proposed 
amendment.  Section  5a55a(f)  has  been 
developed  consistent  with  die  noted 
convention. 

Subsection  IWE.  "Requirements  for 
Class  MC  Components  of  Light-Water- 
Cooled  Power  Plants."  was  added  to 
Section  XI.  Division  1.  in  the  Winter 
1981  Addenda.  However.  10  CFR  sasSa 
presently  incorporates  Section  XI 
inservice  inspection  requirements  for 
only  Qass  1,  Qass  2.  and  Class  3 
components  and  their  supports.  The 
regulation  does  not  currendy  address 
the  inservice  inspection  of 
containments.  Because  this  amendment 
is  only  intended  to  update  current 
regulatory  requirements  to  include  the 
latest  A^4E  Code  edition  and  addenda, 
the  requirements  of  Subsection  IWE 
would  not  be  imposed  upon  Commission 
licensees  by  this  amendment.  The 
incorporation  by  reference  of  Subsection 
IWE  into  9  50.55a  is  presendy  the 
subject  of  a  separate  ralemaking  action. 
Section  50.55a(bM2)(vi)  is  reserved  for 
that  action. 

The  NRC  previously  alerted  all 
holden  of  operating  licenses  or 
construction  permits  for  nuclear  power 
reactors.  Uirou^  NRC  Information 
Notice  No.  86-95  (IN  86-05).  "Inadequate 
Procurement  Requirements  Imposed  by 
Licensees  on  Vendors,"  to  die  potential 
that  inadequate  licensee  procurement 
requirements  or  imptementation  by 
vendors  in  supplying  components  under 


die  ASME  Code  ceuld  result  in  faikm 
by  these  vendors  to  Mly  fanpleiBent  10 
CFR  part  50.  appendix  B  (Quality 
Assurance  Criteria).  The  problem  wfaidi 
was  revealed  during  routine  NRC 
inspections  of  vendora,  resulted  from  the 
belief  by  some  vendors  that  if  an  item 
was  exempted  by  the  A^IE  Code  from 
Code  requirements,  the  item  was  exempt 
from  all  other  regulatory  requhwments. 
The  apparent  belief  <rf  some  vendors 
was  diat  since  NRC  endorses  the  ASME 
Code  in  its  regulations  and  has  accepted 
the  various  exemptions,  there  are, 
therefore,  no  other  applicable  regulatory 
requirements.  This  beKef  is  not 
consistent  widi  Uie  NRC  position.  The 
NRC  reaffirms  its  position  which,  as 
previously  put  forth  in  IN  66-^  states 
that  all  safety^ated  items,  even  those 
exempted  from  ASME  Code 
requirements,  are  required  to  be 
manfactured  under  a  quality  assurance 
pro-am  that  meets  10  CFR  part  sa 
appendix  B  requirements. 

Fuiding  of  No  Significant  Environmental 
Impact  AvailabUity 

The  Commission  has  detennined 
under  the  National  Environmental  Policy 
Act  of  1969.  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51.  that  this  rule,  if 
adopted  frauld  not  be  a  ma)or  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  therefore 
an  environmental  impact  statement  is 
not  required. 

The  proposed  rale  is  one  part  of  a 
regulatory  framework  directed  to 
ensuring  pressure  vessel  integrity,  and 
the  operational  readiness  of  pumps  and 
valves.  Therefore,  in  die  general  sense, 
die  proposed  rale  would  have  a  positive 
impact  on  the  environment  The 
proposed  rule  would  incorporatrby 
reference  into  die  NRC  regulations 
improved  rales  contained  in  tlie  ASME 
Code  for  the  construction,  mservice 
inspection  and  inservice  testing  of 
components  used  in  nuclear  power 
plants.  In  addition,  die  proposed  rule 
would  require  an  augmented 
examination  of  reactor  vessel  shell 
welds  to  further  ensure  the  structural 
integrity  of  the  reactor  vessel  Actions 
required  of  applicants  and  licensees  to 
implement  the  proposed  rule  are  of  a 
routine  nature  that  should  not  increase 
the  potential  for  a  negative 
environmental  impact. 

The  envlremnental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspecdon  at  the  NRC 
Public  Document  Room.  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC 
Single  copies  of  the  environmental 
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assessment  and  the  finding  of  do 
significant  impact  are  avaUable  from 
Gilbert  C  Millman.  Division  of 
Engineering,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  205S5.  Telephone:  (301)  402-3848. 

PapemoA  Radw:iion  Act  StataaiaaA 

This  prcqiosed  rule  would  amend 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1960  (44  U.S.C-  3S01  etseq.].  This 
proposed  rule  has  been  submitted  to  the 
Office  of  Management  ami  Budget  for 
review  and  approval  of  the  papervrork 
requirements. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  135  hours  per  response, 
incluiSng  the  time  for  reviewing 
instroctiofie.  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (MNBB-7714),  II.S. 
NudMr  Regulatory  Commisaion, 
Washington,  DC  20S55;  and  to  die 
Paperwork  Reduction  Project  (3150- 
0011),  Office  of  Management  and 
Budget,  Washington.  DC  20503. 

Regulalpry  Analysis 

The  Commisnon  has  prepared  a 
regulatory  analysis  for  this  proposed 
amendment  to  the  regulations.  The 
analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  Interested  persons 
may  examine  a  copy  of  the  regulatory 
analysis  at  die  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level). 
Washington.  DC  Single  copies  of  the 
analysis  may  be  obtained  from  Mr.  G.  C 
Millman.  Division  of  Engineering,  Office 
of  Nuclear  Regulatory  Reseturch.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Telephone  (301) 
492-3848. 

Regulatory  Fhndbility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980. 5  U.S.C.  605(b). 
the  Commission  hereby  certifies  that 
this  rule  will  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  affects  only  the 
licensing  and  operating  of  nuclear  power 
plants.  The  companies  that  own  these 
plants  do  not  faU  within  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
the  Regulatory  Flexibility  Act  or  the 
Small  Business  Size  Standards  set  out  in 


regulatioas  issued  by  the  Small  Business 
Adminiatration  at  13  CFR  part  121.  Since 
these  companies  are  dominant  in  their 
service  areas,  this  proposed  rule  does 
not  faQ  widiin  the  purview  of  the  Act 

Backfit  Analysis 

The  NRC  has  concluded,  based  on  the 
analysis  required  by  S  5ai09(a)(3)  whidi 
is  provided  in  the  regulatory  analysis, 
that  the  backfit  diat  would  be  imposed 
by  the  prc^iosed  auynented  reactor 
vessel  examination  would  result  in  a 
substantial  increase  in  the  overall 
protection  of  the  public  health  and 
safety,  and  that  the  direct  and  indirect 
costs  of  implementation  would  be 
justified  in  view  of  the  increased 
protection. 

The  incorporation  by  reference  into 
the  regoladoRS  of  later  editions  and 
addemie  of  section  m  and  secdon  XI  of 
the  ASME  Code  is  not  a  badcfit  because 
section  HI  requirements  apply  only  to 
new  construction,  except  as  vohm  Warily 
implemented  by  Ucenaes,  and  because 
updated  secdon  XI  requirements  are  an 
integral  pert  of  the  loiigstanding 
9  50.55(g)(4)(ii)  requirement  to  update 
inservice  inspecdon  and  inservice 
testing  propama  to  die  requirements  of 
the  latest  edition  and  addenda  of 
section  XI  incorporated  by  reference  in 
9  50.55a(b)  12  months  prior  to  the  start  of 
the  120-month  inspection  interval, 
sut^ect  to  specified  limitadons  and 
modifications.  The  proposed 
modifleation  to  part  10  of  ASMEfANSl 
OMa-1988  Addenda  to  ASME/ANSI 
OM-1987  is  not  a  backfit  because  it 
simply  retains  a  requirement  that 
licensees  now  are  required  to  implement 
in  accordance  with  9  50.55(g).  - 

UsI  of  SubjecU  in  16  CFR  Part  50 

Antitrust.  Clasaified  information.  Fire 
protection,  hicorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Penalty. 
Radiation  protection.  Reactor  siting 
criteria.  Reporting  and  recordkeeping 
requirements. 

Punuant  to  the  Atomic  Energy  Act  of 
1954.  as  amended,  die  Energy 
Reoiganizatton  Act  of  1974,  as  amended, 
and  5  U.S.C  553.  die  NRC  u  proposing 
to  adopt  the  foOowing  ameiulments  to  10 
CFR  part  50. 

PART  50-DOMESnC  UCENSMG  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  part  50 
continaes  to  read  as  follows: 

Authority:  Sees.  102. 109, 104, 106. 1«1. 182. 
183, 186,  laa.  08  Stat  938.  SS7. 938,  948.  963. 
954,  956. 956.  M  ansfided,  sec  234.  83  SUt 
124.  as  amendMl  (42  U.S.C.  213Z  2133.  2134, 
2135,  2201.  2232.  2233. 2236.  2239, 2282):  sees. 


201.  as  amemted  202.  206. 88  SUL  1242.  a» 
amended.  1244. 1246  (42  US.C.  5841.  5842. 
5848).  , 

Section  507  alsD  issued  under  Pub.  L  95- 
8W.  set  18.  92  S«al.  Z951  (42  U.S.C.  5851). 
Section  laiO  aise  issued  under  sees.  101. 18S, 
88  Stat  ns,  aes.  as  aneiMted  (42  U.S.C  2131. 
2235);  sec.  MS,  Prt>.  L  n-190. 83  Stat  853  (42 
U.S.C.  4332).  SKtioos  sa.13. 50.54(dd).  mid 
50.103  also  issued  Nader  Sec.  106. 68  Slat.  939. 
as  amended  (4a«.S.C.  2136).  Sections  50.23. 
50.35,  SaSS,  and  50.58  also  issued  under  tec 
185. 88  Stat.  955  (42  U.S.C  2235).  Sections 
5e.33a,  90.55a  and  Appendix  Q  also  issoed 
under  sec  lOe,  Pub.  L  91-190. 83  Stat.  863  (42 
U.S£.  433Z).  Sactioos  5034  and  50.S4  also 
issued  under  sec  204. 88  SUt  124S  (42  U.S.C 
5844).  Sections  S0.S6.  50.81.  and  50S2  a\»o 
iuued  under  Pub.  L.  97-415. 96  SUt.  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  udner 
sec.  122, 68  Slat  839  (42  US.C.  2152).  Sections 
50.80-50.81  also  issued  under  sec.  184. 68  Stat. 
954.  as  amended  (42  U.S.C.  2234).  Appendix  F 
aho  issued  under  sec  187, 88  Stat.  965  (42 
U.S.C  2237). 

For  the  purposes  of  sec  223. 68  Stat.  968.  as 
amendMl  (42  USX:.  2273);  ((  5046  (a)  aad  (b), 
and  5054(c)  arc  issued  under  sec  I6lb.  161i. 
and  1610. 68  Stat  948  as  amended  (42  U.S.C 
2an(b);  91 50.7(a).  5O10(aHc).  50.34  (a)  and 
(e).  50.44(a)-(c).  50.48  (a)  and  (b).  50.47(b). 
S048  (a),  (c).  (d),  and  (e).  50.49(a).  50.54  (a), 
(i),  (i)(l).  (IHn).  (P),  (q).  (D.  (v),  and  (y). 
S056(f).  5056a.  (c^e).  (8)<  «>d  (li).  50.59(c). 
50.60(8),  S062(c),  50M(b).  and  SO80  (a)  end 
(b)  are  Usued  under  sec  161i,  68  Slat  949,  as 
amended  (42  U.S.C  2201(il);  and  5  J  50.49  (d). 
(h).  and  (j).  50.54  (w).  [z].  (bb),  (cc).  and  (dd). 
50J5(e),  50.59(b),  50.61(b).  50.62(b).  50.70(a), 
50.71  (a)-<c)  and  (e),  50.72(8).  50.73  (a)  and 
(b),  50.74.  5078,  and  50.90  are  isaued  under 
sec  1610, 68  Slat  950.  as  amended  (42  U.S.C 
2201(0]). 

2.  In  9  sasSa.  the  introductory  text, 
paragraphs  (a).  (bKl).  die  introductory 
text  of  (b)(2),  (b)(2)(iii).  (bM2)(iv),  (g)(1). 
Jg)(2).  (g)(3)(i).  {gM3M").  (gK4).  (gH5){i). 
'  (g)(5)(iv).  (h).  and  footnote  8  are  revised, 
paragraphs  (g)(3)(ii)  and  (g)(3)(iv)  are 
removed  and  reserved;  paragraph 
(b)(2)(vi)  is  added  and  reserved;  and 
paragraphs  (b)(2)(vii),  (f),  introductory 
texl  to  (g),  and  (gMOXuMA)  are  added  to 
read  as  follows: 

9SO.S5a    Codaaandatandards. 

Each  operating  license  for  a  boiling  or 
pressurized  water-cooled  nuclear  power 
facility  must  be  subject  to  the  conditions 
in  paragraphs  (f)  and  (g)  of  diis  section 
and  each  construction  permit  for  a 
utilization  facility  must  be  subject  to  the 
"following  conditions  in  addition  to  those 
specified  in  9  50.S5. 

(aKl)  Structures,  systems,  and 
components  must  be  designed, 
fabricated,  erected,  constracted.  tested.     N^ 
and  inspected  to  quality  standards 
commensurate  with  the  importance  of 
the  safety  function  to  be  performed. 

(2)  Systems  and  components  of  boiling 
and  pressu^zed  water-cooled  nuclear 
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power  reactors  must  meet  the 
requirements  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  specified  in 
paragraphs  (b)<  (c).  (d).  (e).  (f).  and  (g)  of 
this  section.  Protection  systems  of 
nuclear  power  reactors  of  all  types  must 
meet  the  requirements  specified  in 
paragraph  (h)  of  this  section. 

(3]  Proposed  alternatives  to  the 
requirements  of  paragraphs  (c],  (d),  (e), 
(fl,  (g),  and  (h)  of  this  section  or  portions 
thereof  may  be  used  when  authorized  by 
the  Director  of  the  Office  of  Nuclear 
Reactor  Regulation.  The  applicant  shall 
demonstrate  that  (i)  the  proposed 
alternatives  would  provide  an 
acceptable  level  of  quality  and  safety,  or 
(ii)  compliance  with  the  specified 
requirements  of  this  section  would  result 
in  hardship  or  unusual  difficulty  wi^ut 
a  compensating  increase  in  the  le^elof 
quality  and  safety. 

(b)  •  •  • 

(1)  As  used  in  this  section,  references 
to  section  III  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  refer  to  section  HI, 
division  1,  and  include  addenda  through 
the  1968  Addenda  and  editions  through 
the  1989  Edition. 

(2)  As  used  in  this  section,  references 
to  section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  refer  to  section  XI. 
division  1,  and  include  addenda  through 
the  1988  Addenda  and  editions  through 
the  1986  Edition,  subject  to  the  following 
limitations  and  modifications: 

(iii)  Steam  generator  tubing  (modifies 
Article  IWB-2000).  If  the  technical 
specifications  of  a  nuclear  power  plant 
include  siuveillance  requirements  for 
steam  generators  different  than  those  in 
Article  IWB-200a  the  inservice 
inspection  program  for  steam  generator 
tubing  must  be  governed  by  the 
requirements  in  the  technical 
specifications. 

(iv)  Pressure-retaining  welds  in  ASME 
Code  Class  2  piping  (applies  to  Tables 
IWC-2520  or  rwC-2520-1.  Category  C- 
F.  (A)  Appropriate  Code  Qass  2  pipe 
welds  in  Residual  Heat  Removal 
Systems,  Emergency  Core  Cooling 
Systems,  and  Containment  Heat 
Removal  Systems,  must  be  examined. 
When  applying  editions  and  addenda  up 
to  the  1963  Edition  through  the  Summer 
1983  Addenda  of  section  XI  of  the  ASME 
Code,  the  extent  of  examination  for 
these  systems  must  be  determined  by 
the  requirements  of  paragraph  IWC- 
122a  Table  IWC-2520  Category  C-F  and 
C-G.  and  paragraph  IWC-2411  in  the 
1974  Edition  and  Addenda  through  the 
Summer  1975  Addenda. 
•        •        •        •        * 

(vi)  [Reserved] 


(vii)  Inservice  testing  of  containment 
isolation  valves.  When  using  Subsection 
IWV  in  the  1988  Addenda  or  the  1989 
Edition  of  Section  XI,  Division  1,  of  the 
ASME  Boiler  and  Pressure  Vessel  Code, 
leakage  rates  for  Category  A 
containment  isolation  valves  that  do  not 
provide  a  reactor  coolant  system 
pressure  isolation  function  must  be 
analyzed  in  accordance  with  paragraph 
4.2.2.3(e)  of  part  10,  and  corrective        V 
actions  for  Uiese  valves  must  be  made  in 
accordance  with  paragraph  4.2.2.3(f)  of 
Part  10  of  ASME/ANSI  OMa-1988 
Addenda  to  ASME/ANSI  0M-ige7. 
«        •        *        •        • 

(f)  Inservice  testing  requirements.  (1) 
For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  prior  to 
January  1, 1971,  pumps  and  valves  must 
meet  the  test  requirement  of  paragraphs 
(f)(4)  and  (5)  of  this  section  to  the  extent 
practical.  Pumps  and  valves  which  are 
part  of  the  reactor  coolant  pressure 
boundary  must  meet  the  requirements 
applicable  to  components  which  are 
classified  as  ASME  Code  Class  1.  Other 
safety-related  pumps  and  valves  must 
meet  the  requirements  applicable  to 
components  which  are  classified  as 
ASME  Code  Class  2  or  Class  3. 

(2)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  on  or 
after  January  1, 1971,  but  before  July  1, 
1974.  pumps  and  valves  which  are 
classified  as  ASME  Code  Class  1  and 
Class  2  must  be  designed  and  be 
provided  with  access  to  enable  the 
performance  of  inservice  tests  for 
operational  readiness  set  forth  in 
editions  of  Section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  and 
Addenda  *  in  effect  6  months  prior  to 
the  date  of  issuance  of  the  construction 
permit  The  pumps  and  valves  may  meet 
the  inserve  test  requirements  set  forth  in 
subsequent  editions  of  this  code  and 
addenda  which  are  incorporated  by 
reference  in  paragraph  (b)  of  this 
section,  subject  to  the  UJxtitations  and 
modifications  listed  therein. 

(3)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  on  or 
after  July  1, 1974: 

(i)  [Reserved] 

(ii)  [Reserved] 

(iii)  Pumps  and  valves  which  are 
classified  as  ASME  Code  Class  1  must 
be  designed  and  be  provided  with 
access  to  enable  the  performance  of 
inservice  testing  of  the  piunps  and 
valves  for  assessing  operational 
readiness  set  forth  in  Section  XI  of 
editions  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  and  Addenda  * 


applied  to  the  construction  of  the 
particular  pump  or  valve  or  the  Siunmer 
1973  Addenda,  whichever  is  later. 

(iv)  Pumps  and  valves  which  are 
classified  as  ASME  Code  Class  2  and 
Class  3  must  be  designed  and  be 
provided  with  access  to  enable  the 
performance  of  inservice  testing  of  the 
pumps  and  valves  for  assessing 
operational  readiness  set  forth  in 
SecUon  XI  of  editions  of  the  ASME 
Boiler  dhd  Pressure  Vessel  Code  and 
Addeiraa  *  applied  to  the  construction  of 
the  particular  pump  or  valve  or  the 
Summer  1973  Addenda,  whichever  is 
later. 

(v)  All  pumps  and  valves  may  meet 
the  test  requirements  set  forth  in 
subsequent  editions  of  codes  and 
addenda  or  portions  thereof  which  are 
incorporated  by  reference  in  paragraph 
(b)  of  this  section,  subject  to  the 
limitations  and  modifications  listed 
therein. 

(4)  Throughout  the  service  life  of  a 
boiling  or  pressurized  water-cooled 
nuclear  power  facility,  pumps  and 
valves  which  are  classified  as  ASME 
Code  Class  1,  Class  2,  and  Class  3  must 
meet  the  inservice  test  requirements, . 
except  design  and  access  provisions,  set 
forth  in  Section  XI  of  editions  of  the 
ASME  Boiler  and  Pressure  Vessel  Code 
and  Addenda  that  become  effective 
subsequent  to  editions  specified  in 
paragraphs  (Q(2)  and  (f)(3)  of  this 
section  and  that  are  incorporated  by 
reference  in  paragraph  (b)  of  this 
section,  to  the  extent  practical  within 
the  limitations  of  design,  geometry  and 
materials  of  construction  of  such 
components. 

(i)  Inservice  tests  to  verify  operational 
readiness  of  pumps  and  valves,  whose 
function  is  required  for  safety, 
conducted  during  the  initial  120-month 
interval  must  comply  with  the 
requirements  in  the  latest  edition  and 
addenda  of  the  Code  incorporated  by 
reference  in  paragraph  (b)  of  this  section 
on  the  date  12  months  prior  to  the  date 
of  issuance  of  the  operating  license, 
subject  to  the  limitations  and 
modifications  listed  in  paragraph  (b)  of 
this  section. 

(ii)  Inservice  tests  to  verify 
operational  readiness  of  pumps  and 
valuves,  whose  function  is  required  for 
safety,  conducted  during  successive  120- 
month  intervals  must  comply  with  the 
requirements  of  the  latest  edition  and 
addenda  of  the  Code  incorporated  by 
reference  in  paragraph  (b)  of  this  section 
12  months  prior  to  the  start  of  the  120- 
month  interval,  subject  to  the  limitations 
and  modifications  listed  in  paragraph 
(b)  of  this  section. 

(iii)  preserved] 
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perfomaaca  of  inservice  anamination  of 
such  components  and  must  meet  the 
preservics  axaminatioa  tequiiements  set 
forth  in  Section  XI  of  editions  of  the 
ASME  Boiler  and  Pressure  Code  and 
Addenda  *  applied  to  the  coostructioa  of 
the  particular  compoaent. 
(iii)  [Reserved) 
(iv)  [Reserved^ 


(iv)  Inservice  tests  of  piunps  end 
vaWes  Btay  meet  the  requirements  set 
forth  in  subsequent  editions  and 
addenda  that  are  incoipomted  by 
reference  in  paragraph  (b)  of  this 
section,  subject  to  the  limitations  and 
modifications  listed  in  paragraph  (b)  of 
this  section,  and  subject  to  Commission 
approval.  Porttons  of  editions  or 
addenda  may  be  used  provided  that  ell 
related  requirements  of  the  respecthre 
editions  or  addenda  are  oiet 

(5)(i)  The  inservice  test  prosraas  for  a 
boiling  or  pressurized  water-cooled 
nuclear  power  facility  must  be  revised 
by  the  Ucisnsee,  as  necessary,  to  meet 
the  requirements  of  paragraph  (f)(4)  of 
'  this  section. 

(ii)  If  a  revised  inservice  test  program 
for  a  facility  conflicts  with  the  tednical 
specification  for  the  facility,  the  licensee 
shaU  api^y  to  the  Coemrission  tor 
amendment  of  the  technical 
specifications  to  conform  the  technical 
specification  to  the  nviaed  pngrem. 
The  licensee  shall  sidMoit  dds 
application,  as  specified  in  |  S0l4.  at 
least  6  months  before  the  start  of  the 
period  during  which  the  provisions 
become  appUcaUe,  es  determined  by 
paragraph  (f)(4)  of  this  section. 

(iii)  If  the  licensee  has  determined  that 
conformance  with  certain  code 
'   requirements  is  impractical  for  its 
faciltty,  the  licensee  shell  notify  the 
Comndseion  and  submit,  as  qtecified  in 
S  50.4,  information  to  support  the 
determination. 

(iv)  Where  a  pump  or  valve  test 
requirement  by  the  code  or  ckldenda  is 
detenniiKd  to  be  impractical  by  the 
licensee  and  is  not  inchided  in  the 
revised  inservice  test  program  as 
permitted  by  paragrafrfi  (0(4)  of  this 
section,  the  basis  for  this  determination 
must  be  demonstrated  to  the  satisfaction 
of  the  Commission  not  later,  than  12 
months  after  the  expiration  of  the  initial 
120-nionth  period  of  operation  from  start 
of  facility  commercial  operation  and 
each  subsequent  120-month  period  of 
operation  during  which  the  test  is 
determined  to  be  impractical 

(6)0)  The  Commission  will  evaluate 
determinations  imder  paragraph  (fK5)  of 
this  section  that  code  requirements  are 
impractical.  The  Commission  may  grant 
relief  and  may  impose  such  alternative 
requirements  as  it  determines  is 
audiorlzed  by  law  and  will  not  endanger 
life  or  property  or  the  common  defense 
and  security  and  is  otherwise  in  the 
public  interest  ^ving  due  considerstion 
to  the  burden  upon  the  licensee  that 
could  result  if  ^e  reqoirements  vtae 
imposed  on  the  facilify. 

(ii)  The  Coaomission  may  requn-e  the 
licensee  to  fdlow  an  srugmented 
inservice  test  fvogram  for  pumps  and 


valves  for  which  the  Coouussion  deems 
that  added  assurance  of  operational 
readiness  is  necessary. 

(g)  Inservice  inspection  requireaents. 
Requirements  for  inservice  testing  of 
Qass  1,  Qase  2.  and  Class  3  fvtaf  and 
valves  are  located  in  1 60bS5a({). 

(1)  For  a  boiling  or  pressurized  water- 
cooled  nudear  power  facility  whose 
construction  permit  was  issued  prior  to 
January  1.  UTl,  components  (including 
supports)  most  meet  the  requirements  of 
paragraphs  {g)(4)  and  (5)  of  this  section 
to  the  extent  practicaL  Components 
which  are  part  of  the  reactor  coolant 
pressure  boundary  and  their  sapports 
must  Boeet  the  requtfcments  applicable 
to  conqionents  viducb  are  classified  as 
ASME  Code  Class  1.  Odier  safety- 
related  pressure  vessels,  piping,  pumps 
and  valves  must  meet  the  requirements 
applicable  to  coo^tonents  which  are 
classified  as  ASME  Code  Class  2  or 

Class  3. 

(2)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  on  or 
after  January  1. 1671.  but  before  July  1. 
1974,  components  (including  supports) 
which  are  classified  as  ASME  Code 
Class  1  and  Class  2  must  be  designed 
and  be  provided  with  access  to  enable 
the  performance  of  inservice 
examination  of  such  components 
(including  supports]  and  must  meet  the 
preservice  examination  requirements  set 
forth  in  editions  of  Section  XI  of  the 
ASME  Boiler  and  Pressure  Vessel  Code 
and  Addenda  *  in  effect  six  months 
prior  to  the  date  oi  issuance  of  the 
construction  permit  The  components 
(including  supports]  may  meet  the 
requirements  set  fwth  in  subsequent 
editions  of  this  code  and  addenda  which 
are  incorporated  by  reference  in 
paragraph  (b)  of  this  section,  subject  to 
the  limitation  and  modifications  listed 
therein. 

(3)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facihfy  whose 
construction  permit  was  issued  aa  ot 
after  July  1, 1974: 

(i)  Components  which  are  dassified 
as  ASME  Code  Class  1  must  be 
designed  and  be  provided  with  access  to 
enaUe  the  performance  of  inservice 
examination  of  such  components  and 
must  meet  the  preservice  examinatioB 
requirements  set  fbrdi  in  Section  XI  of 
editions  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  and  Addenda  * 
applied  to  the  construction  of  the 
particular  component. 

(ii)  Components  which  are  dassified 
as  ASME  Code  Class  2  and  Class  3  and 
supports  for  oomponents  wfaidi  am 
classified  as  ASME  Code  Class  1,  Class 
2,  and  Class  3  itrast  be  designed  and  be 
provided  with  access  to  enable  the 


(4)  Thron^out  die  servi«l^e£T  a 
boiling  or  pteseonzed  watcf%Med 
nuclear  power  facihty.  components 
(including  sapports)  which  are  dassified 
as  ASInS  Code  Class  1.  Qass  2  and 
Class  3  must  meet  dw  reqoirenents, 
except  design  and  access  provisions  and 
preservice  examination  requirements, 
set  forth  in  Section  XI  of  editions  of  the 
ASME  Boiler  and  Pressure  Vessel  Code 
and  Addenda  diat  become  effective 
subsequent  to  editions  specified  in 
paragra^  (gX2)  and  (gK^)  of  dus 
section  and  that  are  incorporated  by 
reference  in  paragraph  (b)  of  this 
section,  to  die  extent  practical  widua 
the  limitations  of  design,  geometry  and 
materials  of  construction  of  the 
components. 

(i)  Inservice  examinations  of 
components  and  system  pressure  tests 
conducted  the  initial  120-manth 
inspection  interval  must  comply  with  the 
requirements  in  the  latest  edition  and 
addenda  of  die  Code  incorporated  by 
reference  in  per^raph  (b)  of  this  section 
on  the  date  12  months  prior  to  the  date 
of  issuance  of  the  (grating  license, 
subject  to  the  limitations  and 
modifications  listed  in  paragra|A  (b)  of 
this  section. 

(ii)  Inservice  examination  of 
components  and  system  pressure  test 
coodncted  during  successive  120-inonth 
inspection  intervals  must  comply  with 
the  requirements  of  the  latest  editicMi 
and  addenda  of  the  Code  incorporated 
by  reference  in  paragraph  (b)  of  diis 
section  12  months  prior  to  the  start  of 
the  120-month  inspection  interval 
subject  to  the  limitations  and 
modifications  listed  in  paragraph  (b)  of 
this  section, 
(iii)  [Reserved) 
(iv)  inservice  examination  of 
components  and  system  pressure  tests 
may  flieet  the  requirements  set  forth  in 


•  yiSSIECodc  caan  that  l««c  baan  dctemiaed 
suitakle  far  iMt  by  the  CanmiMiaa  ataff  are  liMed 
in  NRC  Ragulatoty  Guide  1-84.  "Dawgn  and  Code 
Cate  Acceptability— ASME  Section  III  Division  1," 
NRC  Regriatory  Guide  t.S6,  "Materials  Code  Ca»e 
Acceplabaey    MStM.  SactiaD  UI  Di»i«on  L "  anit«»»^ 
NRC  Ratiilatary  Cwda  i.W.  "liiBatviee  tiis|)«ctKi> 
Code  Caaa  Accep«ability— ASME  Section  XI 
Divition  1."  The  u»e  of  other  Code  cases  may  ba 
auftoitaed  by  the  Director  of  *e  Oflica  of  N»ciear 
Reactor  Bagnlatinn  upon  tcqaeal  p«*Mnl  la 
I  S0.S5a(a)(3). 
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subsequent  editions  and  addenda  that 
are  incoTporated  by  reference  in 
paragraph  (b)  of  this  section,  subject  to 
the  limitations  and  modifications  listed 
in  paragraph  (b)  of  this  section,  and,-— \^ 
subject  to  Commission  approval. 
Portions  of  editions  or  addenda  may  be 
used  provided  that  all  related 
requirements  of  the  respective  editions 
or  addenda  are  met 

(5)(1)  The  inservice  inspection 
program  for  a  boiling  or  pressurized 
water-cooled  nuclear  power  facility 
must  be  revised  by  the  licensee,  as 
necessary,  to  meet  the  requirements  of 
paragraph  (g)(4)  of  this  section. 
*       •       •       •       • 

(iv)  Where  an  examination 
requirement  by  the  code  or  addenda  is 
determined  to  be  impractical  by  the 
licensee  and  is  not  included  in  the 
revised  inservice  inspection  program  as 
permitted  by  paragraph  (g)(4)  of  this 
section,  the  basis  for  this  determination 
must  be  demonstrated  to  the 
satisfication  of  the  Commission  not  later 
than  12  months  after  the  expiration  of 
the  initial  120-month  period  of  operation 
from  start  of  facility  commercial 
operation  and  each  subsequent  120- 
month  period  of  operation  during  which 
the  examination  is  determined  to  be 
impracticaL 

(6)  •  •  • 

(A)  Augmented  examination  of 
reactor  vessel 

(1)  All  previously  granted  reliefs 
under  |  50.55a  to  licensees  for  the 
examination  of  reactor  vessel  shell 
welds  specified  in  Item  Bl.lO  of 
Examination  Category  B-A,  "Pressure 
Retaining  Welds  in  Reactor  Vessel"  in 
Table  IWB-2S00-1  of  Subsection  IWB  in 
applicable  edition  and  addenda  of 
section  XI  Division  1,  of  the  ASME 
Boiler  and  Pressure  Vessel  Code,  during 
the  inservice  inspection  interval  in  effect 

on (effective  date  of  rule 

will  be  inserted)  are  hereby  revoked. 

[2]  All  licensees  shall  augment  their 
reactor  vessel  examination  by 
implementing  once,  as  part  of  the 
inservice  inspection  interval  in  effect  on 

(effective  date  of  rule  will 

be  inserted),  the  examination 
requirements  for  reactor  vessel  shell 
welds  specified  in  Item  Bl.lO  of 
Examination  Category  B-A.  "Pressure 
Retaining  Welds  in  Reactor  Vessel."  in 
Table  IWB-2500-1  of  Subsection  IWB  of 
the  1960  Edition  of  Section  XL  Division 
1,  of  the  ASME  Boiler  and  Pressure 
Vessel  Code,  subject  to  the  conditions 
specified  in  i  5a55a(gK6](U)(A)  (J)  and 
[4\.  The  augmented  examination  may  be 
used  as  a  subatitute  for  the  reactor 
vessel  shell  weld  examination 


scheduled  for  implementation  during  the 
inservice  inspection  interval  in  effect  on 

(effective  date  of  rule  will 

be  inserted). 

[3]  Licensees  with  fewer  than  40 
months  remaining  in  the  inservice 
inspection  interval  in  effect  on 

(effective  date  of  rule  will 

be  inserted)  may  defer  the  augmented 
reactor  vessel  examination  specified  in 
t  50.55a(g}(6)(ii)(A)(2)  to  the  first  period 
of  the  next  inspection  interval  The 
deferred  augmented  examination  may 
not  be  used  as  a  substitute  for  the 
reactor  vessel  shell  weld  examination 
scheduled  for  implementation  during  the 
inservice  inspection  interval  in  effect  on 

(effective  date  of  rule  will 

be  inserted).  The  deferred  augmented 
examination  may  be  used  as  a  substitute 
for  the  reactor  vessel  shell  weld 
examination  normally  scheduled  for  the 
inspection  interval  in  which  the  deferred 
examination  is  performed.  If  the 
deferred  augmented  examination  is  used 
as  a  substitute  for  the  normally 
scheduled  reactor  vessel  shell  weld 
examination,  subsequent  reactor  vessel 
shell  weld  examinations  must  be 
performed  during  the  first  period  of 
successive  inspection  intervals. 

[4]  The  requirement  for  augmented 
examination  of  die  reactor  vessel  may 
be  satisfied  by  an  examination  of 
essentially  100  percent  of  the  reactor 
vessel  shell  welds  specified  in 
S  50.55a(g)(6)(ii)(A)(2)  that  has  been 
completed,  or  is  scheduled  for 
implementation  with  a  written 
commitment  or  is  required  by 
§  50.55a(g)(4)(i),  during  the  inservice 
inspection  interval  in  effect  on 

(effective  date  of  rule  will 

be  inserted). 

(h)  Protection  aystems.  For 
construction  permits  issued  after 
January  1, 1971,  protection  systems  must 
meet  the  requirements  set  forth  in 
editions  or  revisions  of  the  Institute  of 
Electrical  and  Electronics  Engineers 
Standard:  "Criteria  for  Protection 
Systems  for  Nuclear  Power  Generating 
Stations"  (IEEE-279)  in  effect  ^  on  the 
formal  docket  date  *  of  the  application 


for  a  construction  permit.  Protection 
systems  may  meet^he  requirements  set 
forth  in  subsequenit  editions  or  revisions 
of  IEE&-279  w^ck  become  effective. 


*  For  pnrpoMt  of  tUt  ngulatian  th*  impoMd 
IEEE  279  bacuM  "in  athct"  on  Angiwt  sa  ISSS.  and 
tha  NviMd  iMM  IBEB  r»— isn  bMUM  "In  ttbct" 
on  Jaw  S,  1871.  CofriM  nay  b«  abtainad  from  the 
bwtltata  of  BUctrical  and  BlKtronlc*  BngiiiMn. 
Unitwl  &«iiiMrii«  C«tar,  9M  BmI  47th  St.  Nmv 
Yoik.  NY  10017.  CoplM  •!•  availabk  ior  iMpactkm 
at  tha  rimimlaatnn'i  Tachnical  Ubnry.  FUlUpa 
BaUdbii.  7BS0  Norfolk  Avaoa*.  Bathaadau  Maiyland. 

*  WhaM  an  appUcatioa  te  a  oonatractlaa  pannit 
U  nbiiilttad  in  bar  parta  poraaant  to  tha  proviaiona 
of  i  2.101(»-1)  and  aobpait  F  of  portl  of  Oia 
chaptar,  "tha  foimal  dodcat  data  of  tha  application 
for  a  oonatractioa  pamlt"  for  purpoaaa  of  thia 
•actioa  mnal  ba  tha  data  of  dockatlnc  of  tha 
infonnatloa  loquind  hy  1 2.101(a-l)  (2)  or  (3), 
wUcfaevar  ia  latar. 


Dated  at  Rockville.  MD.  this  16th  day  of 
January  1901. 

For  the  Nuclear  Regulatory  CommiBsion. 
lamM  M.  Taykr. 

Executive  Director  for  Operations. 
[FR  Doc.  91-2288  FUed  1-30-01;  8:45  am] 
I  eOOC  7SS0-«1-M 


DEPARTMENT  OF  TRANSPO^ATION 

Federal  Aviation  Admlnlttratlon 

14  CFR  Parts  21  and  29 

[Docket  Na  91-A8W-2;  NoHee  Na  9C-«1- 
2-SW] 

Special  Conditions:  MeOonnaH 
Douglas  Model  MD-SOO  HeHeopter, 
Critical  Functionlna  Electrical/ 
Electronic  Systems 

aocncy:  Federal  Aviation 
Administi-ation.  DOT. 

ACTKNC  Notice  of  proposed  special  J 

conditions. v^ 

smMNARV:  This  notice  proposes  special 
conditions  for  the  McDonnell  Doiiglas 
Model  MD-400  helicopter.  This 
helicopter  will  have  a  novel  or  unusual 
design  feature  associated  with  certain 
engine  installations  identified  as 
utili2dng  a  Full  Authority  Digital  Engine 
Control  (FADEC).  This  design  featiire 
contains  an  electronic  device  that 
utilizes  embedded  software  to  perform 
the  critical  fimction  of  engine  control 
The  applicable  airworthiness 
regulations  do  not  contain  appropriate 
safety  standards  for  the  requirements  to 
protect  critical  fimction  systems  and 
equipment  from  the  effects  of  external 
radio  frequency  energy  sources.  This 
notice  contains  proposed  additional 
safety  standards  that  the  Administrator 
considers  necessary  to  ensure  that 
critical  functions  of  systems  and 
equipment  in  the  McDonnell  Douglas 
Model  MD-gOO  helicopter  would  be 
maintained. 

OATIS:  Comments  must  be  received  on 
or  before  May  1, 1991. 

ADOmsus;  Comments  on  this  proposed 
special  condition  may  be  mailed  in 
duplicate  to:  Federal  Aviation 
Administration.  Office  of  die  Assistant 
Chief  Counsel  Attention:  Docket  No.  91- 
ASW-2,  Fort  Worth,  Texas  76193-0007, 
or  delivered  in  duplicate  to  the  Office  of 
die  Assistant  Chle£  Counsel  Building  3B. 


X 
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Room  158, 4400  Blue  Mound  Road,  Fort 
,  Worth,  Texas. 

All  comments  must  be  maiked  Docket 
No.  91-ASW-2.  Comments  may  be 
inspected  in  the  Office  of  the  Assistant 
Chief  Counsel  at  the  address  specified 
above,  between  8  a.m.  and  4  p.m., 
.weekdays,  except  Federal  holidays. 
TOR  FURTHm  INTOWiATIOM  CONTACT. 
Mr.  Richard  Vaughn.  FAA.  Rotorcraft 
Standards  Staff,  Regulations  Group.  Fort 
Worth.  Texas  76193-0111.  telephone 
817-624^121. 
SUPPIEMCNTARV  iNTOIIMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shoidd  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  special  conditions 
proposed  in  this  notice  may  be  dianged 
in  light  of  comments  received.  All 
comments  received  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Regional  Rides 
Docket  for  examination  by  interested 
parties.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
pesonnel  concerning  this  rulemaking 
will  be  filed  in  the  docket  Commenters 
wishing  die  FAA  to  acknowledge  receipt 
of  dieir  comments  submitted  in  response 
to  this  notice  must  include  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  91-ASW-2." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter. 

Background 

On  April  25, 1969,  McDonnell  Douglas 
Helicopter  Company  (MDHC),  5000  East 
McDowell  Road.  Mesa.  Arizona  85205, 
submitted  an  application  for  a  new  Type 
Certificate  to  include  the  Model  MD-900 
h^Ucopter.  This  aircraft  is  an  ei^t- 
^ssenger,  two-engine.  5,400  pound 
normal  category  helicopter.  This 
helicopter  will  possess  Several 
advanced  featiires  indnding  a  hingeless, 
bearingless  composite  vt>tor  system,  a 
composite  primary  airlrame  structure, 
an  integrated  crew  station,  a  centerline 
instrument  display,  die  NOTAR 
antitorque  systeao.  and  one  or  possibly 
more  electrical/electronic  systems 
performing  functions  critical  to  the 
continued  safe  flight  and  landing  of  die 
helicopter. 


Type  qptdfkadoD  Basis 

The  certification  basis  for  the  Model 
MD-000  will  include:  FAR  part  27, 
throu^  Amendment  27-23,  effective 
September  2, 1988;  Amendment  27-25, 
effective  December  13, 1966;  portions  of 
Amendment  27-26,  specifically  §  27.501; 
and  FAR  part  36,  appendix  H,  effective 
on  the  date  of  certification. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  widi  1 21.101(b)(2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  imusual 
design  features  of  an  aircraft  or 
installation.  Special  conditions,  as 
appropriate,  are  issued  in  accordance 
widi  §  11.49  after  public  notice,  as 
required  by  S  9  11-28  and  11.29(b), 
effective  October  14, 198a  and  wUl 
become  a  part  of  die  type  certification 
basis,  as  provided  by  §  21.101(b)(2). 

DiscossioB 

The  Model  MD-900  helicopter  was 
identified  as  incorporating  one  and 
possibly  more  electrical/electronic 
systems  and  equipment  that  will  be 

performing  fimctions  critical  to  the 

continued  safe  flight  and  landing  of  die 
helicopter.  A  FADEC  is  an  electronic 
device  whidi  performs  the  critical 
fimctions  of  engine  control  The  control 
of  the  engines  is  critical  to  the  continued 
safe  flight  and  landing  of  the  helicopter 
during  all  operating  fli^t  regimes  (both 
Visual  Flints  Rules  (VFR)  and 
Instrument  Flight  Rules  (IFR)).  When  die 
design  is  finalized,  MDHC  wUl  provide 
the  FAA  with  a  preliminary  hazard 
analysis  that  will  identify  any  other 
critical  functions  performed  by 
electrical/electronic  systems  and 
equipmenL 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
fimctions  required  for  continued  safe 
flight  and  landing.  Tliese  advanced 
systems  are  responsive  to  the  transient 
effects  of  induced  electrical  current  and 
voltage  caused  by  the  high  intensity 
radiated  fields  (HIRF)  incident  on  die 
external  surface  of  die  helicopter.  These 
induced  transient  currents  and  voltages 
can  degrade  the  performance  of 
electronic  systems  by  damaging  die 
components  or  by  upsetting  die  system's 
functions. 

Furthermore,  the  electromagnetic 
environment  has  imdergone  a 
transformation  not  envisioned  by  the 
current  appUcation  of  the  S  27.1309(a) 
requirement  Higher  energy  levels 


radiat^^rom  transmitters  thaT  are  used 
for  radar,  radio,  and  televi^on.  Also,  the 
number  of  transmitters  has  increased 
significandy. 

Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  the  aforementioned  tedmological 
advances.  In  addition,  the  FAA  has 
received  reports  of  some  significant 
safety  incidents  and  accidents  involving 
military  alra^  equipped  widi 
advanced  electronic  systems  when  diey 
were^MOsed  to  electroma^ietic 
radiation. 

The  combined  effects  of  the 
techological  advances  in  helicopter 
design  and  the  changing  environment 
have  resulted  in  an  increased  level  of 
vuhierability  of  electrical  and  electi*onic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  helicopter. 
Effective  measures  against  the  effects  of 
exposure  to  hi^  intensity  radiated 
fields  must  be  provided  by  the  design 
and  installation  of  these  systems,  llie 
primary  factors  diat  have  contributed  to 
this  increased  concern  are:  (1)  The 
increasing  use  of  sensitive  electronics 
that  perform  critical  functions;  (2)  the 
reduced  electromagnetic  shielding 
afforded  heUcopter  systems  by 
^  advanced  technology  airframe 
materials;  (3)  the  adverse  service 
experience  of  miUtary  aircraft  using 
these  technologies;  and  (4)  the  increase 
in  the  number  and  power  of  radio 
frequency  emitters  and  the  expected 
increase  in  the  future. 

The  FAA  recognized  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  the  developments  in 
technology  and  environment  and,  in 
1966,  initiated  a  high  priority  program  to: 
(1)  Determine  and  define  the 
electromagnetic  energy  levels:  (2) 
develop  and  describe  guidance  material 
for  design,  test  and  analysis;  and  (3) 
prescribe  and  promulgate  regulatory 
standards.  The  FAA  participated  widi 
incUistry  and  airworthiness  authorities 
of  other  countries  to  develop 
internationally  recognized  standards  for 
certification. 

At  diis  time,  die  FAA  and 
airworthiness  authorities  of  other 
countries  have  established  a  level  of 
HIRF  environment  that  a  helicopter 
could  be  exposed  to  during  IFR 
operations. 

While  the  HIRF  requiremenU  are 
being  finalized  die  FAA  is  adopting 
special  conditions  for  the  certification  of 
aircraft  that  employ  electrical/electronic 
systems  performing  critical  functions. 
The  accepted  maximum  energy  levels  in 
which  civilian  helicopter  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
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and  analysis  of  y«i»Hi^  radio  freqacncy 
emitteis.  This  special  cooditioD  would 
requin  that  the  hebcopter  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels  are  believed  to 
represent  the  worst-case  exposure  for  a 
helicopter  operating  IFR. 

The  defined  HIRF  environment 
specified  in  this  proposed  special 
condition  is  based  on  many  critical 
assumptions;  among  these  is  tfiat  with 
the  exception  of  takeoff  and  landing  at 
an  airport,  the  aircraft  would  be  not  less 
than  500  feet  above  ground  level  (AGL). 
Helicopters  operating  VFR  routindy 
operate  at  less  ttian  500  feet  AGL  and 
perform  takecrffs  and  landings  at 
locatiotts  other  ftan  controlled  airports. 
Theiefbn,  it  would  be  expected  that  die 
HIRF  environment  experienced  by  a 
helicopter  operating  VFR  may  exceed 
the  given  environment  by  twice  or  more. 

This  special  condititm  would  require 
qualification  of  systems  that  perform 
critical  functions,  as  histalled  in  aircraft, 
to  either  a  defined  HIRF  environment  or 
to  a  fbced  vahe  using  laboratory  tests, 
asfbflowK 

(1)  The  appMcant  may  demonstrate 
that  the  operation  and  the  operational 
capability  of  the  hiataDed  dectrical  and 
electronic  systems  that  perform  critical 
functions  ara  not  adversely  affected 
when  the  aircraft  is  expoaed  to  the  HIRF 
environment,  defined  in  Table  1:  or 

(2)  The  applicant  may  demonstrate  by 
a  laboratory  test  that  tte  electrical  and 
electronic  systems  that  perform  critical 
functloM  withstand  a  peak 
electromagnetic  fidd  strengdi  of  100 
volts  per  meter  (v/m)  in  ■  frequency 
rai^  oIlOKH.  to  18  GHr  If  a  laboratory 
test  is  used  to  show  coMpMance  wldl  dia 
HIRF  requliemanta.  no  ciedit  woald  be 
given  far  si^ial  attenuatian  due  to 
installation. 

^    For  hehoopteis,  the  primary  clectrook 
flight  displays  ara  critical  far  IFR 
operations  aid  a  FADBC  is  an  example 
of  a  critical  fanctfaning  sjrstem  far  aU 
opentions  (both  IFR  and  VFR). 
A  level  of  100  v/m  and  further 
considerations  such  as  an  alternate 
technology  backup  that  is  imuwwMr  to 
HIRF  ara  appropriate  at  this  time  for 
critical  functions  during  IFR  operations. 
A  level  of  200  v/m  and  further 
considerations  such  as  an  alternate 
technology  backup  that  is  immune  to 
HIRF  ara  OMire  appropriate  for  critical 


failura  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  fUght  and  landfaig  of  tin 
helicopter.  The  systems  identified  bv  the 
hazard  analsrsis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements. 

A  system  may  perfiorm  both  critical 
and  ttoncritical  functions.  Primary 
electronic  flight  display  systems  and 
their  associated  components  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  would  only  apply  to 
critical  functions. 

Table  i— Field  SrwENerM  Volts/ 
Meter 


functions  dnrtng  VFR  operatiana. 

A  preliminary  hasard  analysis  must 
be  performed  by  the  applicant  for 
approval  by  the  FAA  to  identify 
electrical  aind/or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  maana  tfaoaa  fanctiona  whose 


Compliance  with  HIRF  requirements 
would  be  demonstrated  by  tests, 
analysis,  models,  slmiliarity  with 
existing  systems,  or  a  combination 
thereof.  Service  experience  alone  would 
not  be  acceptable  since  soch  experience 
in  normal  fUght  operations  may  not 
inclnds  an  exposure  to  the  HIRF 
environmental  condition.  Rdiance  on  a 
system  with  simUar  dmign  features  for 
redundancy  as  a  means  (tf  protection 
against  tiie  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
expoeed  to  the  fields  concurrently. 

The  modulation  should  be  sdected  as 
the  signal  most  likdy  to  disnq>t  the 
operation  of  the  system  under  test, 
based  on  its  design  characteristics.  For 
example,  fli^t  control  systems  may  be 
susceptible  to  9  H.  square  wave 
modulation  while  the  video  signals  for 
electronic  display  systems  may  be 
suscepttbte  to  400  H.  sinusoidal 
modulation.  If  the  worst-case 
modulation  is  unknown  or  cannot  be 
determined,  default  modulations  may  be 
used.  S«WMted  default  values  are  a  1 
IQi.  sine  wave  with  80  percent  depth  of 
modulation  in  the  frequency  range  from 
10  KH,  to  400  MH,  and  1 KH.  square 
wave  with  greater  than  90  percent  depth 
of  modulation  from  400  MH.  to  18  G(C 
For  frequencies  wbtn  the  unmodulated 
siffial  would  cause  deviations  from 


normal  operation,  several  different 
modulating  signals  with  varioua 
wavcfoms  and  frequencies  should  be 
applied. 

Acceptable  system  performance 
would  be  atiainied  by  demonstrating  that 
the  system  under  consideration 
continues  to  perform  its  intended 
function  durfaig  and  after  exposure  to 
required  electromagnetic  fields. 
Deviations  bom  system  specification 
may  be  acceptable  and  would  need  to 
be  independendy  assessed  by  the  FAA 
for  each  application. 

Conclusion 

This  action  would  affect  only  certain 
unusual  or  novel  design  features  on  one 
series  of  rotorcraft  It  would  not  be  a 
rule  of  general  appUeability  and  would 
affect  only  the  mamifacturer  who 
applied  to  die  FAA  for  approval  of  diese 
features  on  the  rotorcraft 

List  of  Subjects  in  14  CFR  Parts  21  and 
27 

Aircraft  Air  transportation,- Aviation 
safety,  Rotorcraft,  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Autheiilr  «  VSJC 1344. 1348(c).  1362. 
1354(m).  13SS,  1421  Oroa^  1431.  ISOZ. 
1651(b)(2);  42  U.&C  iaB7(f)-ia  4321  et  Mq.: 
EO.  11541;  40  U.&C  108^)  (Rev.  Pub.  L  97- 
440.  JaBoary  12,  IMS). 

The  Prapossd  SpscisI  Condhions 

Accordingly,  die  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  qMMCial  conditions  as  a  part  of 
die  type  certification  basis  for  the 
MDHC  Model  MD-000  helicopter. 

Protection  for  Electrical/Electronic 
Systems  From  High  Intensity  Radiated 
Fields 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensura  that  the  operation 
and  operational  capabilities  of  diese 
critical  functions  are  not  advenely 
affected  when  die  heUa^ter  is  exposed 
to  hi^  intensity  radiated  fields  extonal 
to  dia  hdiooptar. 

luaed  in  Fort  Wortii.  Texas,  ea  Jamiary  22, 
1991. 


Jamas  D. 

Manager.  RotorcmfiDinctoraie.  Ainra/l 

Certification  Service. 

[FR  Doc.  91-2283  Filed  l-aO-«l;  •:4S  am] 
SHJJNa  coos  4S1S-tS.ll 


Federal  Registor  /  Vol.  56,  No.  21  /  Thursday,  January  31.  1991  /  Proposed  Rules  3807 


14  CFR  Parts  21  and  29 

[Dodwt  Na  91-A8W-1;  Notice  No.  SC-81- 
1-«W] 

Special  Conditions:  Sikorsky  Model  8- 
760  llelcopter.  Turbomece  Arrtel 
Model  1S1  Engine  Tachometer  Box 

AOENCV:  Federal  Aviation 
Administi^tion  (FAA),  DOT. 
action:  Notice  of  proposed  special 
conditions. 

summary:  This  notice  proposes  special 
conditions  for  the  Sikorsky  Model  S-76 
helicopter.  This  helicopter  will  have  a 
novel  or  unusual  design  feature 
associated  with  installation  of  the 
Turbomeca  Arriel  Model  ISI  engine. 
This  design  feature  is  associated  with 
the  tachometer  box  which  is  installed  as 
an  approved  accessory  to  the  Arriel 
Model  iSl  engine.  This  tachometer  box 
is  an  electronic  device  that  performs  the 
critical  function  of  engine  overspeed 
protection  and  is  susceptible  to 
interference  from  high  intensity  radiated 
fields  (HIRFl.  The  applicable 
airworthiness  regulations  do  not  contain 
appropriate  safety  standards  for  the 
requirements  to  protect  critical  function 
systems  and  equipment  from  the  effects 
of  external  radio  frequency  energy 
sources.  This  notice  contains  proposed 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
ensure  that  critical  functions  of  systems 
and  equipment  in  the  Sikorsky  Model  S- 
76C  helicopter  would  be  maintained. 
DATES:  Comments  must  be  received  on 
or  before  May  1, 1991. 
AOORESSES:  Comments  on  this  proposed 
special  condition  may  be  mailed  in 
duplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Assistant 
Chief  Counsel,  Attention:  Docket  No.  91- 
ASW-1.  Fort  Wortii.  Texas  76193-0007, 
or  delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel,  Building  3B, 
room  158. 4400  Blue  Mound  Road.  Fort 
Worth.  Texas. 

All  comments  must  be  marked  Docket 
No.  91-ASW-l.  Comments  may  be 
inspected  in  the  Office  of  the  Assistant 
Chief  Counsel,  at  the  address  specified 
above,  between  8  a.m.  and  4  p.m.. 
weekdays,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  Vaughn,  FAA,  Rotorcraft 
Standards  Staff,  Regulations  Group,  Fort 
Worth.  Texas  76193-0111.  telephone 
817-624-5121. 
SUPFLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
projiosed  special  conditions  by 


submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  special  conditions 
proposed  in  this  notice  may  be  changed 
in  li^t  of  comments  received.  All 
comments  received  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Regional  Rules 
Docket  for  examination  by  interested 
parties.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  submitted  in  response 
to  this  notice  must  include  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  91-ASW-l." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter. 

Background 

On  June  15. 1989.  Sikoraky  Aircraft, 
Division  of  United  Technologies 
Corporation,  6900  Main  Sti-eet,  Stratford, 
Connecticut  06601-1381.  applied  for  an 
amendment  to  its  Type  Certificate  No. 
HlNE  to  include  the  new  Sikorsky 
Model  S-76C  helicopter.  The  Sikorsky 
Model  S-76B  is  being  modified  to 
incorporate  two  Turbomeca  Arriel 
Model  ISI  engines  in  place  of  the  two 
Pratt  and  Whitiiey  Corporation  Model 
PT6  B-36  engines.  Various  other 
alterations  will  be  made  to  accomodate 
the  installation  of  these  different 
engines,  including  the  installation  of  the 
required  Arriel  engine  accessory 
tachometer  box.  The  Model  S-76C  will 
be  a  derivative  of  the  Model  S-76B. 
which  is  currently  approved  under  Type 
Certificate  No.  HlNE.  The  Model  S-76B 
is  a  12-passenger,  two-engine,  11.400- 
pound  transport  category  helicopter. 

Type  Certification  Basis 

The  certification  basis  of  the  Model  S- 
76B  includes:  FAR  part  29,  February  1. 
1965.  and  Amendments  29-1  tiirough  29- 
11.  and  in  addition,  portions  of 
Amendment  29-12.  specifically.  SS  29.67, 
29.71.  29.75.  29.141.  29.173.  29.175,  29.931. 
29.1189(a)(2).  29.1555(c)(2).  29.1557(c) 
and  portions  of  Amendment  29-13, 
specifically  S  29.965;  Instiument  Flight 
Criteria  for  S-78  (interim)  dated 
February  10, 1977;  Special  Conditions 
29-82-NE-3  (Docket  No.  17721),  dated 
March  27, 1978;  Partial  Grant  of 
Exemption  from  9  29.811(h).  Exemption 
No.  2542  (Docket  No.  17403),  dated 


January  9. 1979.  for  the  Model  S-78A, 
granted  July  3. 1985.  for  die  Model  S- 
768.  Equivalent  safety  finding  for 
S  29.173(b);  National  Environmental  Act 
of  1989;  Noise  Contix)l  Act  of  1972; 
Sikorsky  Aircraft  also  elected  to  comply 
with:  Ditching  provisions  SS  29.563 
including  29.801  and  29.807(d]  and 
excluding  29.1411,  29.1415,  and  29.1561 
of  Amendment  29-12,  when  emergency 
flotation  gear,  P/N  76076-02002.  is 
installed.  For  over  water  operations 
compliance  with  the  operating  rules  and 
SS  29.1411.  29.1415.  and  29.1561  must  be 
shown.  Cargo  Hook  S  29.865  including 
S  29.25  of  Amendment  29-12,  when 
cargo  hook  system,  P/N  76255-02000,  is 
installed.  For  external  load  operations, 
part  133.  including  Amendments  1-4.  In 
addition,  for  the  Model  S-76B:  Portions 
of  Amendment  29-24,  specifically 
S  29.1325(f);  equivalent  safety  finding  for 
SS  29.1013(e).  29.1203(a),  29.1181(a)(6), 
and  29.1189(a). 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  witii  S  21.101(b)(2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  aircraft  or 
installation.  Special  conditions,  as 
appropriate,  are  issued  in  accordance 
with  S  11-49  after  public  notice,  as 
required  by  SS  11-28  and  11.29(b), 
effective  October  14, 1980,  and  will 
become  a  part  of  the  type  certification 
basis,  as  provided  by  S  21.101(b)(2). 

Discusrion 

The  Sikorsky  Model  S-76C  helicopter 
was  identified  as  incorporating  one  and 
possibly  more  electrical/electronic 
systems  and  equipment  that  will  be 
performing  functions  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter.  The  "tachometer  box,"  which 
is  a  required  accessory  of  the 
Turbomeca  Aniel  Model  ISI  engine,  is 
an  electronic  device  performing  the 
function  of  engine  overspeed  protection. 
This  protection  from  engine  overspeed  is 
critical  to  the  continued  safe  flight  and 
landing  of  the  helicopter  during  all 
operating  flight  regimes  (both  Visual 
Flight  Rules  (VFR)  and  InsUniment  Flight 
Rules  (IFR)).  When  the  design  is 
fmalized.  Sikorsky  Aircraft  will  provide 
die  FAA  with  a  prehminary  hazard 
analysis  to  identify  any  other  critical 
functions  performed  by  electrical/ 
electronic  systems  and  equipment. 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
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functions  raquired  for  continwd  safe 
flight  and  landing.  These  advanced 
systems  sie  req>onsive  to  the  transient 
effects  of  induced  electrical  canent  and 
voltage  caused  by  the  HIRF  incident  on 
the  external  surface  of  the  helicopter. 
These  induced  transient  currents  and 
voltages  can  degrade  the  perlbnnance  of 
electronic  systems  by  damaging  the 
components  or  by  upsetting  the  sjrstem's 
functions. 

Furthennore.  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
current  application  of  the  i  29.1300(a) 
requirement  Higher  energy  levels 
radiate  from  transmitters  that  are  used 
for  radar,  radio,  and  television.  Also,  the 
number  of  transmitters  has  increased 
significantly. 

Existing  aircraft  certification 
requirements  are  inappropriate  In  view 
of  the  aforementioned  tedmolodcal 
advances.  In  sddition,  the  FAA  has 
received  reports  of  some  significant 
safety  incidents  and  acddoits  involving 
military  aircraft  equipped  with 
advanced  electronic  systems  when  they 
were  exposed  to  electromagnetic 
radiation. 

The  combined  effects  of  die 
technological  advances  in  helicopter 
design  end  the  dianging  environment 
have  resulted  in  an  tncreesed  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  cootinaed  safe 
fhght  and  landing  of  the  helicopter. 
Effective  measures  against  the  effects  of 
exposure  to  high  intnosity  radiated 
electromagnetic  fields  most  be  provided 
by  the  de^n  and  installation  oif  these 
systems.  The  primary  foctors  that  have 
contributed  to  this  increased  concern 
are:  (1)  The  tncreesing  use  of  sensitive 
electoonics  that  perform  critical 
functions;  (2)  the  redooed 
electromagnetic  ahtelding  afforded 
helicopter  systems  by  advanced 
technology  airframe  SMtariab;  (3)  die 
advene  service  experience  of  mihtary 
aircraft  using  these  tecfanologiee;  and  (4) 
the  increase  in  the  namber  md  power  (d 
radio  frequency  emitters  and  the 
expected  increase  In  the  fatnra. 

The  FAA  rerognlsed  the  need  for 
aircraft  eertiflcation  standarda  to  keep 
pace  with  the  devekipnients  in 
technology  and  environment  and,  in 
1900.  initiated  a  hi^  priority  program  to: 
(1)  Determine  and  define  the 
electianagDetlc  energy  levds;  (2) 
develop  end  deecrlbe  gnidanoe  material 
for  de^gn.  test,  and  analysis;  and  (3) 
prescribe  and  pronuigate  regalatory 
standarda.  The  FAA  participated  with 
industry  and  airvrarthiness  audwrities 
of  other  countrlee  to  develop 
internationally  recognixed  standarda  for 
certification. 


At  tills  time,  die  FAA  and 
airworthiness  authorities  of  odier 
countries  have  estabUahed  a  level  of 
HIRF  environment  dtat  a  helicoptOT 
could  be  exposed  to  doting  IFR 
operations. 

While  Um  HIRF  requirements  are 
being  finalised,  die  FAA  is  sdoptii« 
special  conditloos  for  die  certification  of 
aircraft  that  employ  dectrical/electronic 
systems  performing  critical  fimctiooa. 
The  accepted  maximum  energy  levels  in 
which  civilian  hdioopter  system 
installations  most  be  capaUe  of 
operating  ssfely  sre  bsMd  on  snrvejrs 
and  analysis  ot  existing  radio  frequency 
emitters.  This  special  condition  would 
requite  that  the  helicopter  be  evaluated 
under  theee  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels  aro  believed  to 
represent  the  worst-case  ejqKXure  for  a 
helicopter  operating  IFR. 

The  defined  HIRF  environment 
specified  in  tiiis  proposed  special 
condition  is  based  on  many  critical 
assumptions;  among  these  is  that  with 
the  exception  of  takeoff  and  landing  at 
an  airport,  the  aircraft  would  be  not  less 
dian  500  feet  above  ground  level  (AGL). 
Helicopters  operatii^  VFR  routinely 
operate  at  less  than  SCO  feet  AGL  and 
perform  takeoffi  and  landings  at 
locations  other  than  c<Hitrolled  airports. 
Therefore,  it  woold  be  expected  tiut  die 
HIRF  environment  experienced  by  a 
helicopter  operating  VFR  may  exceed 
the  given  environmental  by  twice  or 
more. 

This  special  condition  would  require 
qualification  of  systems  that  perform 
critical  functiona.  as  installed  in  aircraft, 
to  either  a  defined  HIRF  environment  or 
to  a  fixed  vahie  using  laboratory  tests, 
as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  the  operational 
capability  of  the  inatalled  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  die  aircraft  is  exposed  to  the  HIRF 
environment,  defined  in  Table  1;  or 

(2)  The  applicant  may  demonstrate  by 
a  laboratory  test  that  the  dectrical  and 
electronic  systems  that  perform  critical 
functions  withstand  s  peak 
electromagnetic  field  strength  of  100 
volts  per  meter  (v/m)  in  a  frequency 
range  of  lOilC,  to  18  GH,  If  a  laboratory 
test  is  used  to  show  oonqdianoa  with  the 
HIRF  requirementa,  no  credit  would  be 
given  for  signal  attenuation  due  to 
installation. 

For  helicopters,  the  primary  dectronic 
flight  displaya  are  critical  for  IFR 
operations  and  a  full  authority  digital 
engine  control  (FADEC)  is  an  example 


of  a  critical  functioning  system  for  all 
operations  (botii  IFR  and  VRF)- 

A  level  of  100  v/m  and  further 
considerations  such  as  an  alternate 
technology  bado^i  that  is  immune  tp 
HIRF  are  appropriate  at  diis  time  for 
critical  functions  during  IFR  (iterations. 
A  level  of  200  v/m  and  further 
considerations  such  as  an  alternate 
technology  badmp  that  is  immune  to 
HIRF  ara  more  appropriate  for  critical 
functions  during  VFR  operations. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant  for 
approval  by  the  FAA  to  identify 
electrical  and/or  electronic  systems  that 
perform  critical  functions.  The  term 
"criticar  means  those  functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopter.  The  systems  identified  by  die 
hazard  analysis  that  perform  critical 
functions  ara  candidates  for  the 
application  of  HIRF  requiraments. 

A  system  may  pofbrm  both  critical 
and  ncHicritical  functions.  Primary 
electronic  flight  display  systems  and 
their  associated  components  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  would  only  apply  to 
critical  functions. 

Table  1.— Reio  Strenoth  Volts/ 
Meter 


lOtoSOOKH. 
50010  2000. 

2to30MK~ 

30  to  100 

100  to  200..... 
200  to  400— 


400  to  1000- 

1to2QK~ 

2to4 

4toS 

StoS 

8  to  12 

12  to  20 

20  to  40. 


80 

80 

80 

80 

200 

200 

33 

33 

33 

33 

ISO 

33 

&3K 

2K 

8K 

1.6K 

17K 

1.2K 

14.SK 

soo 

4K 

ess 

8K 

2K 

4K 

SOS 

4K 

IK 

Compliance  widi  HIRF  requirements 
would  be  demonstrated  by  tests, 
analysis,  models,  simibarity  with 
existing  systems,  or  a  combination 
diereof  .  Service  experience  alone  would 
not  be  ecoeptable  since  such  experience 
in  normal  t^t  cqierations  may  not 
include  an  expooure  to  the  HIRF 
environment^  condition.  Reliance  on  a 
system  witii  similar  design  features  for 
redundancy  as  a  means  bf  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  sU  elements 
of  a  redundant  system  ara  likely  to  be 
exposed  to  die  fields  concurrently. 
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The  nodidatiaB  ahouU  ke  selected  as 
die  signal  most  iik^  to  disrupt  id» 
operation  of  the  system  under  test 
based  on  its  design  diaracteristics.  For 
exan\ple,  fU^t  control  systems  may  "be 
susceptble  to  3  fl^  squara  wave 
modidfltion  while  die  video  signals  for 
electronic  display  systems  may  be 
susceptible  to  4001^  sinusoidal 
modulation.  If  the  worst-case 
modidation  is  uidmown  or  cannot  be 
determined,  drfauhmodidations  may  be 
used.  Suggested  dt^faidt  values  are  a  1 
KH,  sine  swve  ^rtth  flO  percent  defptii  of 
modulation  in  Ihe  frequency  range  from 
10  tai.1o400MH.  and  IKH.  square 
wave  widi  greater  ihan  flO  percent  deprth 
of  modulation  ior  460  MH,  to  «  GH..  For 
frequencies  where  the  unmudidated 
signal  wtjuld  cause  deviations  from 
normal  operation,  several  dSHerert 
modidattngsignris  vrtdi  various 
waveforms  and  frequencies  should  he 
applied. 

Acceptable  system  perforraanoe 
would  be  attained  by  demonstrating  diat 
the  system  under  oonsSderation 
continuen  to  perform  Us  intended 
function  during  and  after  exposore  to 
required  electroma^ietic  fi^ds. 
Deviations  from  system  specification 
may  be  acceptable  asid  would  need  to 
be  mdepo^ently  assessed  by  the  FAA 
for  each  application. 

Conclusion 

This  action  wauld  affect  only  certain 
unusud  or  novel  idesiga  frmctions  on 
one  series  of  roiorcraft  It  would  not  be 
a  nde  of  ysitnal  applicabtlity  and  snndd 
affect  otdgr  te  asannfactMnr  who 
applied  to  dw  FAA  lor  approval  of  these 
featiuvs  <m  die  rotorcrsft. 

list  of  Sobjects  hi  14  CFR  Parts  21  and 
29 

Aircraft  Air  transportation,  Aviation 
safety,  RDtorcrafl.  Safety. 

The  authority  citation  for  these 
special  condtions  is  as  followr. 

AuOori^  40  U.S.C.  1344. 1348(c).  1352. 
1354(al,  1355. 1421  through  1431, 1502. 
1651(b)(2);  42  U.S.C.  1857f-10,  4321  et  ssq.: 
E.0. 11S«; «  U.S.C.  ItHfe)  fRev.  Pub.  L.fl7- 
449.Inninyl2.lM3)- 

The  ftqposnd  Special  Condkioas 

Accordiagly,  die  Federal  Aviation 
Administixtion  (FAA)  propoeas  the 
following  special  oondltioBs  as  a  part  of 
tiie  type  certification  basis  ior  die 
Sikprsky  Model  S-TOC  helicopter. 

Protection  for  Electrical/£Uotronic 
Systems  From  Tfigh  Intendty  Radiated 
Fields 

Each  system  that  peforms  (xitical 
functions  soust  be  deai^ied  and 
installed  to  ensure  Uiat  the«|ieGation 


and  ojfataiinnsi  «api^llities  «f  these 
critical  funotiaos  an  sntAdaarself 
affaoted  when  die  hehoopteru^s^Msed 
to  high  intensity  radiated  fields  CKtetnal 
to  the  helioopter. 

iMuad  in  I^OTt  Worth,  TKas,  ■nfanaaiyS. 
IMl. 

laaies  D.  Erickaa, 

Maaqger,  MotaataftOirectorata,  Ainrafi 
Certification  Directorate. 
[FR  Doc.  ©1-2294  Filed  l-30-aa;*46aii^ 
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Airworthiness 

T210,  P210  S«rlM  Airplanes 

agency:  Federal  Aviation 
Administration  (FAAJ,  TOT. 
action:  Advance  notice  of  Reposed 
rulemaking  (ANPRM);  Extension  of 
commeBt  petioa.  


summary:  This  notice  extends  the 
comment  period  of  an  advanoe  netioe  of 
proposed  rulemakiag  (ANPRM)  that  was 
previously  published  in  the  Faderal 
Register.  The  FAA  has  received  reports 
tiiat  certain  Cessna  210,  T210,  aiidP21D 
serifts  airrl"""*  «'q"'pp*»'^  »*iiili  intayal 
fuel  tanks  may  be  experienciiig  hiea  of 
fuel  or  problems  in  fueling,  lire  purpose 
of  this  notioe  is  to  allow  penons  more 
time  to  ieq>ond  to  what  is  the  best 
action  (if  cany)  to  be  takea  in  order  to 
coirect  this  problem.  Aii  comments  and 
ideas  wrill  be  evaluated  by  the  FAA  end 
tiie  FAA  will  JKaearoh  the  aitaatiea  to 
decide  whether  ndeBiekkig  is  nooded. 
DATES:  Comments  suvt  be  received  so 
or  befioee  April  1. 1991. 
ADBMBSn:  Send  oonments  on  die 
proposal  in  trij^cate  So  theFAA. 
Coitral  Action,  Office  ef  the  Assistant 
CUef  Counsel  Atfteatson:  Rules  Docket 
No.  90-CE-S8-Aa  room  ISSB,  fiOlE.  12th 
Street  Kansas  Cify.  kfiasouri  «4106. 
CoBUBeote  may  he  inspected  at  this 
location  between  8  a.m.  and  4  p jn., 
Monday  diroi«h  Friday,  hi^idays 
excepted.  iB&oaation  related  to  this 
notice  can  be  examined  at  the  adA«ss 
above. 


PORFUL 

Mr.  Paul  O.  Pendleton.  Aerospace 
Engineer,  FAA,  Wichita  Aircraft 
Certification  Qffioe,  1801  Airport  Road, 
room  ue.  Wichita,  Kansas  «7aoe; 
Telephaae  (Slfi)  e4»-44Z7. 
SUPfCBMDITARr  MMMMMmOK 

Comments  Invited 

Interested  persoos  are  invited  to 
partic^ate  in  the  making  of  the 
proposed  rule  by  sabautting  such 


wrilSsn  data,  ^aima,  «r  aqpuwnts  as 
thqy  msy  desire.  Comsianioations 
shoidd  idaatify  the  segulatoiy  docket 
numbered  he  sahnittod  ia  taphoate  te 
the  address  apedfiad  above.  AH 
conumuncatkins  saoeived  on  «r  hefave 
die  otaoi^  date  lor  ooBiBients.  specified 
above.  wiU  he  tiOMidesed  hefase  uag 
odier  McMoB  Is  Uhen.  All  csaimeBls 
submitted  «vdl  he  avaiiahle,  holh  before 
and  after  the  doaiqg  date  fcruaanHnts, 
in  die  Rules  Docket  for  exarainafiaahy 
interested  persons.  A  report  that 
summarlaes  each  FAA-fndilic  oontant 
concerned  arith  the  sabstaaoe  ai  Sais 
proposal  and  he  filad  in  the  Xt;aes 
Docket  After  caasideration  of  the 
avaiiaUe  data  andcnnnieats,  a  notice 
of  propoead  ndemaking  (NPRM)  will  he 
issued  if  itis  deteoniBed  diat  it  is  in  the 
public  iatarest  to  procbed  with 
regulatory  aotion. 

AvailahUity4)f  ANPRMs 

Any  perssB  may  obtain  ^npy  of  Aia 
ANPKM  hy  sidMnttting  a  i^BSst  to  te 
FAA.  OenlBal  Region.  Office  of  dn 
Assistant  daef  Counsel  AStentian: 
Rules  Docket  No.  90-CE-sa-Aa  room 
VSSB,  601 E.  12tfa  Street  Slaasss  Gty, 
Missoari^nie. 


The  FAA  is  currentiy  inves^atnig  s 
possible  unsafe  condition  on  Cessna 
210,  TZIO,  and  P210  aeries  airplenes  that 
were  mansfactuied  widi  cantae-wr  wing 
inteyal  foel  tarks.  Ceseaa  peodticed 
7,064  of  feese  akplanes  between  1967 
and  198a  Widihi  a  recent  five-year 
period,  over  too  of  tiiese  eirj^anes  were 
involved  in  fuel  exhaustion  incidents. 
The  problem  was  initially  thought  to  he 
caused  by  <he  inrfjflity  to  fuel  the  tanks 

to  total  capacity. 

Recent  investigaJions  have  led  the 
FAA  to  believe  diat  tank  capacity  is 
obtainable  under  oonnal  conditions,  but 
that  certain  fuel  cap  and  fuel  filler  port 
configurations  could  constrain  the 
normalflow  rate  of  die  last  several 
gallons  to  die  fuel  tanks  while  refueling. 
In  addition,  recent  tests  conducted  by 
the  Cessna  Pilots  Aasodation  revealed 
the  poswbEty  of  fuel  wphoning  because 
of  fuel  cap  and/or  vent  valve  leolure, 
which  may  cause  undetected  in-flight 
fuelbss. 

The  fuel  cap  and  filler  port 
configuratians  on  these  aiiplaaes  hove 
been  changed  several  times  and  the 
FAA  is  aware  diat  at  least  6  different 
designs  are  cutrenUy  being  »*tiliaed.  In 
additiaa,  Cessna  chained  the  fud  veat 
valve  design  and  location  beginniag 
widi  die  1S8S  audels.  Cessna  has  also 
provided  retrofit  kits  dut  same 
operatoEs  have  voiantarily  ifiatalled. 
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These  actions  may  have  decreased  the 
probability  of  reduced  fuel  capacity  and 
in-flight  siphoning,  but  fuel  exhaustion 
incidents  are  still  being  reported.  The 
FAA  has  determined  that  specific 
fueling  procedures  and  limitations  and 
cautionary  information  regarding  the 
possibility  of  fuel  siphoning  may  be 
necessary  for  Cessna  210,  T210,  and 
P210  series  airplanes  that  were 
manufactured  with  cantilever  wing 
integral  fuel  tanks. 

An  advance  notice  of  proposed 
rulemaking  (ANPRM)  was  published  in 
the  FMhnl  Rsgistar  on  December  20, 
1990  (55  FR  52179).  which  provided  an 
opportunity  for  the  general  public  to 
participate  in  the  decision  whether  to 
initiate  rulemaking.  The  FAA  has 
received  requests  to  extend  the 
comment  period  on  this  subject.  This 
notice  allows  additional  time  for 
interested  persons  to  provide 
information  that  describes  what  they 
consider  the  best  action  (if  any)  to  be 
taken  to  correct  this  problem.  In  this 
regard,  the  FAA  is  especially  interested 
in  comments  and  viewpoints  on  the 
following: 

1.  Do  the  fuel  gauges  register  one  level 
that  appeared  incorrect  upon  visual 
inspection?  i.e., 

a.  Do  the  fuel  gauges  indicate  full  with 
less  than  the  certiBcated  fuel  capacity 
onboard? 

b.  Do  the  fuel  gauges  register  fuel 
onboard  when  the  fuel  tanks  are  empty? 

c.  Do  fuel  gauges  register  empty  or  at 
an  unusable  quantity  when  several 
gallons  of  fuel  are  stilkfvailable? 

2.  Do  you  have  to  use  special 
procedures  to  completely  fill  the  fuel 
tanks? 

3.  Is  the  airplane  normally  refueled  on 
level  ground? 

4.  Have  you  seen  evidence  of  fuel 
siphoning  from  the  fuel  tank  caps  or 
taink  vents  that  occurred  while  the 
airplane  was  in  flight.  If  so,  did  you 
believe  it  to  be  a  significant  amount? 

5.  Have  fueling  stops  been  more 
frequent  than  usual? 

6.  Would  it  be  effective  to: 

a.  Limit  the  fuel  that  would  be 
available  under  certain  conditions 
through  operational,  AFM  restrictions, 
mechanical  means,  or  similar  means  or 
methods? 

b.  Modify  existing  or  install  different 
fuel  tank  caps,  filler  ports,  and  vents? 

c.  Require  an  Airplane  Flight  Manual 
Supplement  with  special  fuel  system 
operating  procedures  and  limitations? 

d.  Take  any  other  actions  or 
implement  other  airplane  modifications 
to  solve  the  problem? 

7.  Have  you  obtained  any  information 
relating  to  this  topic  through  safety 
seminars,  public  information  classes  or 


any  other  general  information  programs? 
If  so,  please  share  the  views  and  ideas 
you  received  and  what  you  think  to  be 
the  most  important. 

8.  Are  there  suggestions  other  than 
those  addressed  above  for  reducing  the 
possibility  of  fuel  exhaustion  accidents 
or  incidents  on  these  airplanes? 

Issued  in  Kansas  City,  Missouri  on  January 
24,1901. 
Bury  D.  Cleiiwnts. 

Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  91-2282  Filed  1-30-91:  B:4S  am] 

■NJJNO  COM  4S10-tS-« 


Offlct  of  th*  8«cr0tary 

14  CFR  Part  243 

[Docket  No.  47391;  Notlet  91-21 

RiN  2105  AB  79 

Aviation  Security:  Pasaenger  Manlfeat 
infofmatlon 

January  11, 1991. 

AOINCV:  Department  of  Transportation, 

Office  of  the  Secretary. 

ACnON:  Advance  notice  of  proposed 

rulemaking. 

auMMANV:  Public  Law  101-604.  enacted 
November  16, 1990.  mandates  that  the 
Secretary  of  Transporation  require  all 
U.S.  airlines  to  comply  with  a  Passenger 
Manifest  Collection  Regulation  for 
international  flights.  The  Department  of 
Transportation  hitends  to  meet  this 
statutory  requirement  and  is  therefore 
soliciting  comments  and  suggestions 
from  the  public  pertaining  to  cost- 
effective  methods  for  facilitating  the 
collection  of  the  required  information. 
DATIS:  Comments  must  be  submitted  on 
or  before  February  19, 1991.  Comments 
received  on  or  before  the  deadline  will 
have  the  best  chance  of  being 
considered  for  inclusion  in  the  Notice  of 
Proposed  Rulemaking  (NPRM);  however, 
the  Department  of  Transportation  will 
continue  to  accept  late  conunents  and 
consider  them  to  the  extent  possible. 
Given  the  close  proximity  of  the 
statutory  deadline,  the  NPRM  will  be 
released  shortiy  after  the  ANPRM 
comment  deadline. 

ADOWWCT;  Comments  on  this  advance 
notice  of  proposed  rulemaking  should  be 
mailed,  in  triplicate,  to:  Docket  Clerk, 
U.S.  Department  of  Transportation, 
room  4107,  Docket  No.  47381. 400  7th 
Sti«et.  SW.,  Washington.  DC  20590. 
PON  RmTNUI  IWrOIIMATlOW  CONTACT 
Megan  Marshall,  Office  of  the  Assistant 
Secretary  for  Policy  and  International 
Affairs,  Department  of  Transportation. 


400  7th  Sti«et.  SW..  Washington.  DP 
20590.  Telephone  (202)  366-4877 

SUPfLIMINTARV  mPOIMIATION:  During 
the  lOlst  Congress,  Section  410, 
subsection  (a)  of  the  Federal  Aviation 
Act  of  1958  (49  U.S.C.  app.  1380.  Public 
Law  101-604.  signed  November  16. 1990) 
was  amended  to  mandate  that  "not  later 
than  120  days  after  the  date  of  the 
enactment  of  this  section,  the  Secretary 
of  Transportation  shall  require  all 
United  States  air  carriers  to  provide  a 
passenger  manifest  for  any  flight  to 
appropriate  representatives  of  the 
United  States  Department  of  State— (1) 
not  later  than  1  hour  after  any  such 
carrier  is  notified  of  an  aviation  disaster 
outside  the  United  States  which 
involves  such  flight;  or  (2)  if  it  is  not 
technologically  feasible  or  reasonable  to 
fulfill  the  requirement  of  this  subsection 
within  1  hour,  then  as  expeditiously  as 
possible,  but  not  later  than  3  hours  after 
such  notification."  The  statute 
specifically  prescribes  that  the 
passenger  manifest  contain  the 
following  information:  'The  full  name  of 
each  passenger,  the  passport  number  of 
each  passenger,  if  required  for  travel, 
and  the  name  and  telephone  number  of 
a  contact  for  each  passenger."  In 
addition,  in  subsection  (b).  the  statute 
states  that  "the  Secretary  of 
Transportation  shall  consider  the 
necessity  and  feasibility  of  requiring 
United  States  carriers  to  collect 
passenger  manifest  information  as  a 
condition  for  passenger  boarding  of  any 
flight  subject  to  such  requirement."  and 
subsection  (c)  requires  the  Secretary  of 
Transportation  to  consider  "a 
requirement  for  foreign  air  carriers 
comparable  to  that  imposed  pursuant  to 
the  amendment  made  by  subsection 
(a)." 

Besides  the  Congressional  mandate, 
the  President's  Commission  on  Aviation 
Security  and  Terrorism,  in  its  final 
report  to  the  President,  also 
recommended  that  airlines  be  required 
to  collect  additional  passenger 
identification  and  emergency  contact 
information  on  all  flights  entering  and 
leaving  the  United  States  (Report  on  the 
President's  Commission  on  Aviation 
Security  and  Terrorism,  p.  102).  The 
Department  of  State  regards  the  timely 
provision  of  a  passenger  manifest  that, 
at  a  minimum,  contains  the  elements 
specified  in  Public  Law  101-604  and  in 
the  Conunission's  report  as  essential  to 
permit  it  to  fulfill  its  responsibility  under 
the  statute  to  provide  timely  notification 
to  victims'  families. 

Public  Law  101-604  does  not  define 
the  term  "aviation  disaster."  The 
Department  proposes  to  define  the  term 
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U.S.  Mt  Gaidar's  iatamational 
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time-any  person  lias -olMokadte&r 
boardtogof^flifhlaBd  the  time  aD  such 
petsaasnave  disembarked,  and  dutiqg 
the  time  which  any  person  suSets  defdh 
or  serious  injury,  is  taken  hostage,  or  the 
aircraft  receives  substantial  daimige 
either  as  the  result  of  accident  or  of  an 
unlaw&l  aid  directed  at  tiieaiiCEBEt  m 
its  passengers."  The  Department  invites 
comment  on  this  definition. 

In  past  industryy government 
ffiscussions,  tiie  U.S.  carriers  have 
expressed  concern  about  the  pnacticality 
of  complying  with  the  requirements  such 
ma  tkoae  aoav  contained  in  aectiim  299  of 
Public  Law  1D1-«M  in  terms  of 
reservotiom  procedures  and  information 
systems.  The  aidiaes  atated  tiiat  they 
would  be  forced  to  provide  additional 
counter  apace  in  airports  that  are 
already  facing  aerious  facility 
constraints.  Although  the  carriers  would 
putdiase  and  install  additional 
computer  terminals,  the  airlines  oontead 
that  passengers  would  still  be  faced 
with  increawed  prooeming  time  at  the 
ticket  counters.  The  airtinee  have  also 
identified  some  difficulties  with  relying 
on  current  computer  reservations 
systems  (CRS)  to  facilitate  the  collection 
and  verification  of  data. 

According  to  the  airlines,  the 
technical  problems  that  arise  within  a 
single  corapnter  system  are  likely  to  be 
exacerbated  when  information  has  to  be 
transferred  between  systems  of  varying 
degress  of  sophistication  and  capacity 
The  tntemal  reservations  systems  of 
airlines  that  do  not  own  a  CRS  of  the 
type  marketed  to  travel  agents  are 
usually  less  sophisticated.  While 
standard  formats  exist  for  the  transfer  of 
some  information,  full  passenger  data 
are  not  routinely  transmitted  from  the 
system  m  which  the  reservation  is  made 
to  other  airlines  in  a  passenger's 
itinerary.  Therefore,  formats  would  need 
to  be  agreed  upon  and  implementing 
software  would  need  to  be  developed  to 
facilitate  the  transfer  of  adxlitional 
information. 

Another  problem  that  has  been 
t^nHBi>H  by  the  airlines  is  eosuring  that 
the  necessary  data  are  collected  at  the 
time  the  neservation  is  made.  While 
airlines  can  control  reservatians  that  are 
made  direcUy  with  their  own  personnel, 
the  carriers  cannot  exercise  the  same 
.   degree  of  control  over  reservations 
made  through  travel  agents.  Travel 
agents  book  70-80%  of  scheduled  service 
in  the  United  states. 

On  December  3, 1990,  staff  of  the 
Office  of  the  Secretary  of  Transportation 
met  with  a  representative  of  the  Air 
Transport  Association  (ATA),  at  the 


repiesaatatiwe's  ■regasst  Althm^ 
DcfMitssent  of  Traaapartation3>oliqy 
discourages  oral  contacts  «vith 
individual  parties  duriag  the  onirse  of  a 
rulemaking,  if  sach  oontaots  -de  eccar. 
Depastmeat  of  TraBvertation  Order 
2iau  policies  of  Public  Contact  ia 
Rulemaking)  DBfuires  that  a  MfHMl  be 
submitted  to  the  <tocketaad.wbi»c 
appropriate,  that  the  contact  be 
discussed  in  the  preamble  to  a  notice.  In 
this  case,  ^e  industry  representative 
expressed  the  airlines'  concerns  ebout 
the  costs  of  implementing  such  a  rule  as 
well  as  the  feasibility  of  meeting  the  120 
day  deadline  and  recommended  "tiiat  Itn 
Department  of  Transportation  address 
tiwse  conoenn.  Oepartatent  of 
Transportation  staff  replied  that  it 
would  consider  those  issues  raised  by 
the  ATA  representative.  A  full  summary 
of  the  discussion  has  been  placed  in  the 
Docket. 

By  this  advance  notice  we  request 
comments  on  various  issues  arising  from 
the  implementation  of  Public  Law  101- 
604,  signed  TJovember  IB.  1990.  The 
Department  of  Transportation  will  meet 
the  statutory  requirements  and  has 
issued  this  AftfRM  as  a  method  for 
acquiring  informatimi  neoessary  to  the 
production  of  an  NPRM  and 
aooompanying  Regulatory  Evaluation. 

The  Department  of  Transportation  has 
identified  two  possible  approaches  to 
meeting  the  statutory  requirements.  W« 
would  appreciate  comments  on  ^e 
feasibility  and  the  desirability  of  each  of 
these  approaches,  along  with  any  others. 

Possible  Approaches 

(1)  Require  airlines  to  collect  aad  to 
maintain  in  computer  reservations 
systems  (e.g.,  and  not  any  other  data 
collection  system)  the  required  data  at 
the  time  each  passenger  books  a 
reservation.  Airlines  would  be  required 
to  ensure  the  information  is  oollected  by 
all  ticket  and  travel  agents. 

(2)  Require  each  of  the  airlines  to 
obtain  the  approval  of  the  Department 
of  Transportation  for  its  own 
individually  developed  data  collection 
system  (e.g.,  computer  reservation 
system,  manual  system,  passport 
reading  machine-based  ss^stem, 
information  storage  unit). 

Note:  SMch  a  system  must  posseM  Die 
capability  of  collecting  all  of  the  paMenger 
manifest  iufonnation  required  by  the  staUile. 

Specifically,  interested  parties  are 
asked  to  respond  to  any  or  all  of  the 
following  questions  in  addition  to  issues 
discussed  previously. 

Data  Coflecthm  and  Protecfion 

(1)  Should  the  U.S.  air  carriers  be 
made  legally  responsible  for  the 


collection  of  passenger  manilaat 
information  or  should  collaction  be 
limited  to  reguirii\g  air  carriers  to  use 
their  *7>est-efforts"  1o  obtaia  the 
necessaiy  infonoafioa?  Assuming  fhe  ak 
cartien  ore  made  legally  saaponaOila. 
should  a  passenger  M^  does  aot  wish 
to  provide  Ihe  infnrmsHnn  be  banad 
from  traMBlii^?  Cnay  sanh  »  passangar 
be  iasued  a  ticket  sitar  aifitat  a  4waiwer 
f ORB  that  TeleMe*  the  air  eanier  from 
acconntabilrtjr? 

(2)Howshovidi 
process  be  applied  to  aoa^diiact.  air- 
taxi,  and  commuter  airlines  vis-a-vis  the 
Regulatory  T^exibitttyActT  In  (he  case  of 
charter  lli^s.  should  the  responsibility 
for  collecting  the  manifest  information 
be  attributed  to  the  charter  operators  or 
the  airlines  theaiselves? 

[S]  Shoold  the  airlines  be  required  to 
colleot  identification  iniaa&ation  lor  aU 
passengers  or  just  for  U.S.  citizens? 
Commenters  are  qiecifical^  invited  to 
address  pmUems  tfaet  a  passFiiga 
marafert  rule  could  pose  if  foreign  laws 
forbid  Uie  ooOectian  of  personal 
iirfonsotion. 

In  addition  to  foreign  nationals,  how 
could  the  following  types  of  passengers 
fit  into  data  coBection  procedures 
(standbys,  walk-ups,  no-shows,  industry 
non-revenuers,  lap  infants,  and 
re  routers]? 

(4)  Should  a  legal  distinction  be  made 
in  reporting  requirements  and 
implementation  for  flight  segments  to/ 
from  te  Cboted  States  vs.  those 
between  two  foreign  points? 

(5)  What  are  fte  current  methods 
available  for  collecting  passenger 
information  data?  In  the  opinion  of  those 
entities  affected,  what  are  the  most  cost- 
effective  of  these  data  collection 
methods?  What  elements  (e.g., 
equipment  and  procedures)  would  tliese 
collection  systems  reqaire?  What  wowid 
be  the  costs  of  implementing  these 
systems? 

(6)  Are  there  technical  problems  that 
can  be  foreseen  in  current  comiMiter 
systems'  capabilities  and  compatibility? 
What  are  tiiey?  How  can  tiiey  be 
addressed? 

(7)  Marry  different  people  will  have 
access  to  passenger  manifest 
information  including,  of  course, 
employees  of  airlhies  and  travel 
agencies  who  will  be  collecting  it  This 
raises  questions  of  privacy  protection. 
How  should  this  problem  of 
confidentiality  be  addressed?  Should  the 
privacy  of  reservations  made  abroad  he 
treated  differently  than  those  made  ia 
the  United  States? 
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FacUHatkn 

(8)  What  effect  would  the  information 
collection  process  have  on  passenger 
processing  time  and  flight  schedules? 
What  steps  could  be  taken  to  alleviate 
protential  problems  in  this  area?  (e.g..  Is 
it  technically  feasible  and  cost  effective 
to  indicate  in  the  passenger  check-in 
process.  GRS  departure  control  mode, 
(by  an  asterisk  or  another  symbol)  that 
the  additional  passenger  manifest  data 
had  been  previously  entered  into  the 
passenger  name  record?) 

Doowstic/Fateign 

(9)  How  can  we  ensure  foreign 
airlines  and  travel  agents  pass  on  data 
they  have  previously  collected  for 
passengers  who  will  be  traveling  on  U.S. 
carriers? 

(10)  Should  foreign  airlines  serving 
U.S.  markets  comply  with  additional 
information  collection  requirements? 
How  will  this  information  differ  from  the 
customs  data  such  airlines  already 
collect?  Should  the  Department  of 
Transportation  mandate  how  the  foreign 
carriers  conduct  the  collection? 

(11)  If  foreign  carriers  are  not  subject 
to  the  rule,  would  there  be  a  competitive 
impact  on  U.S.  carriers?  If  so.  to  what 
extent?  Will  the  traveling  public  view 
airlines  who  are  required  to  collect 
passenger  manifest  information  as  less 
secxu«  or  more  secure?  Is  it  credible  to 
believe  that  many  passengers  would 
select  an  airline  on  the  basis  of  the  need 
to  provide  additional  information? 

(12)  In  addition  to  foreign  travel, 
should  the  regulation  also  apply  to 
domestic  passenger  flights  (including 
travel  between  the  U.S.  mainland  and 
U.S.  territories  and  possessions)? 

(13)  What  special  problems  might 
arise  for  flights  where  no  passport  is 
required  for  travel,  such  as  to  Canada, 
Mexico,  and  the  Caribbean? 

Benefits/Costs 

The  anticipated  benefits  of  the 
proposed  collection  of  information  are 
difficult  to  quantify,  the  additional 
information  would  primarily  aid  the 
Department  of  State  in  its  efforts  to 
notify  the  next  of  kin  of  passengers 
involved  in  aviation  disasters.  The 
benefits  here  can  be  measured  in  terms 
of  time  saved  and  mistakes  avoided 
once  an  airline  disaster  occius. 
Comments  are  invited  on  this  issue. 

Regulatory  FlexibUity  Considerations 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1960  (RFA)  to  ensure 
that  small  entities  are  not  unfairly  and 
disproportionately  burdened  by  die 
government  Small  entities  are  defined 
as  smaU  nonprofit  organizations  and 
independently  owned  and  operated 


small  businesses.  RFA  requires  rules 
that  may  have  a  significant  effect  on  a 
great  number  of  small  entities  to  be 
reviewed  by  the  agencies.  We  invite 
comments  to  address  whether,  and  to 
what  extent,  small  entities  would  be 
affected  by  rules  of  the  kind  discussed 
in  this  notice,  and  to  make  suggestions 
regarding  ways  to  minimize  the  burden 
on  small  entities. 

Issued  in  Washington,  DC  January  22, 
1991. 

SamusI  K.  Skinner, 
Secretary  of  Transportation. 
[FR  Doc.  91-2217  Filed  1-30-91;  8:45  am] 


DEPARTMENT  OF  JUSTICE 
Federal  Bureau  of  Inveetigation 

28  CFR  Part  16 

[OrdwNa  1470-91] 

Fee  for  Production  of  Identification 
Record 

AOCNCV:  Federal  Bureau  of 
Investigation,  Department  of  Justice. 
ACTION:  Proposed  rule.  


r.  This  proposed  rule  revises  28 
CFR  16.33,  permitting  the  Federal  Bureau 
of  Investigation  (FBI)  Identification 
Division  to  increase  the  fee  from  $14.00 
to  $17.00  for  the  production  of 
identification  records  to  the  subjects  of 
those  records. 

DATES:  Comments  must  be  received  on 
or  before  March  4, 1991. 
AOORCSSes:  Send  comments  to  Federal 
Bureau  of  Investigation  Identification 
Division.  Room  10861,  Washington,  DC 
20537-9700. 

FOR  FURTHEII  INFORMATION  CONTACT 
Melvin  D.  Mercer,  Jr.,  Chief  of  the 
Correspondence  and  Special  Services 
Section,  Identification  Division,  FBI, 
Washington,  DC  20537-9700,  telephone 
number  (202)  324-5454. 
SUPPLEMENTARY  INFORMATION: 

Departmental  Order  556-73  (38  FR 
32806,  November  2a  1973)  directed  that 
the  FBI  publish  rules  for  the 
dissemination  of  arrest  and  conviction 
records  upon  request.  This  order 
resulted  horn  a  determination  that 
section  534,  title  28  of  the  United  States 
Code  does  not  prohibit  the  subjects  of 
arrest  and  conviction  records  for 
accessing  those  records.  In  accordance 
with  the  Attorney  General's  order,  the 
FBI  will  release  to  the  subjects  of 
identification  records  copies  of  such 
records  upon  submission  of  a  written 
request  a  set  of  rolled-inked  fingerprint 
impressions,  and  the  appropriate 


processing  fee.  Based  on  current  cost 
analysis,  the  cost  for  production  of  an 
FBI  identification  record  has  increased 
from  $14.00  to  $17.00. 

This  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  No.  12291. 
and  it  will  not  have  a  substantial  impact 
on  a  significant  number  of  small- 
buisnesses. 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  Practice  and 
Procedure.  Courts,  Freedom  of 
Information,  Privacy,  and  Simshine  Act 

PART  16-{AMENDE0] 

By  virtue  of  the  authority  vestisd  in  me 
as  Attorney  General,  including  28  U.S.C 
509.  510,  and  5  U.S.C.  301,  part  16. 
subpart  C  of  title  28  of  die  CFR  is 
amended  as  follows: 

1.  The  authority  citation  for  part  16 
-  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552  552a,  552b(g), 
553;  18  U.S.C  4203(a)(1);  28  U.S.C.  509,  510. 
534;  31  U.S.C.  3717,  9701. 

2.  Section  16.33  is  proposed  to  be 
revised  to  read  as  follows: 

$16.33   Fae  for  production  of 
Mantmcation  record. 

Each  written  request  for  production  of 
an  identification  record  must  be 
accompanied  by  a  fee  of  $17.00  in  the 
form  of  a  certified  check  or  money  order, 
payable  to  die  Treasury  of  die  United 
States.  This  fee  is  established  pursuant 
to  the  provisions  of  31  U.S.C.  9701  and  is 
based  upon  the  clerical  time  beyond  the 
first  quarter  hour  to  be  spent  in 
seardiing  for.  identifying,  and 
reproducing  each  identification  record 
requested  as  specified  in  9  16.10  of  this 
part.  Any  request  for  waiver  of  the  fee 
shall  accompany  the  original  request  for 
the  identification  record  and  shall 
include  a  claim  and  proof  of  indigence. 

Dated:  ]anuary  22, 1991. 
Dick  Thoniburgh, 
Attorney  General 
[PR  Doc.  91-2146  Filed  1-30-91;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Docket  Na  90-481;  DA  91-52] 

Construction,  Licensing,  and 
Operation  of  Private  Land  Mobile 
Radio  Stations 

AOENCY:  Federal  Communications 
Commission. 
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ACTION:  Proposed  rule;  extmsion  of 
reply  comment  period. 


:  This  action  extends  the  reply 
comment  period  for  a  proposed  rule 
regarding  construction,  licensing,  and 
operation  of  private  land  mobile  radio 
stations  until  February  11. 1991.  This 
action  is  necessary  to  ensure  the 
development  of  a  complete  record.  The 
intended  effect  is  to  encourage 
comments  from  interested  parties. 

DATES:  Reply  comments  are  due 
February  11, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  Strong,  Land  Mobile  and 
Microwave  Division,  Private  Radio 
Bureau.  (202)  634-2443. 

SUPPLEMENTARY  INFORMATION: 

Order  Extending  Rq>ly  Comment  Period 

Adopted:  January  16, 1991;  Released:  January 
25,1991 

By  the  Chief.  Private  Radio  Bureau: 

1.  On  October  11, 1990,  die 
Commission  adopted  a  Notice  of 


Proposed  Rule  Making  in  the  above 
captioned  matter.  Notice  of  Proposed 
Rule  Making,  VR  Docket  No.  90-181, 5 
FCC  Red  6401  (1980)  55  FR  46834, 
November  7. 1990.  The  original 
deadlines  for  comments  and  reply 
comments  were  December  24, 1990  and 
January  8, 1981,  respectively.  On 
November  29, 1990,  the  Special 
Industrial  Radio  Service  Association. 
Inc.  (SIRSA)  filed  a  motion  requesting 
an  extension  of  the  deadlines  for 
comments  and  reply  comments  by 
approximately  two  weeks.  We  approved 
SIRSA's  request  and  extended  the 
deadlines  until  January  8. 1991  for 
comments  and  January  24. 1991  for  reply 
comments.  Order  Extending  Comment 
Period.  PR  Docket  No.  90-^1,  DA  90- 
1775  (released  December  11, 1990). 

2.  On  January  15, 1991,  die  American 
SMR  Network  Association,  Inc.  (ASNA) 
filed  a  motion  requesting  an  extension 
to  file  reply  comments  unitl  February  11, 
1991.  Because  of  the  number  of 
comments  submitted  to  the  Commission, 
ANSA  believes  that  a  brief  additional 


period  to  review  all  comments  would 
well-serve  the  public  interest 

3.  Extensions  of  time  are  not  routinely 
granted.  See  47  CFR  1.46(a).  As  we 
stated  in  the  order  extending  the 
comment  period,  the  rules  proposed  in 
this  proceeding  have  a  potential  impact 
on  virtually  every  private  radio  Ucensee. 
In  some  instances,  the  loss  of  operating 
audiority  could  result  The  brief  length 
of  the  requested  extension  would  ensure 
the  development  of  a  complete  record  in 
this  proceeding  without  causing  undue 
delay.  We  therefore  find  good  cause  to 
grant  the  extension  requested. 

4.  Accordingly,  It  is  ordered,  pursuant 
to  die  audiority  set  forth  in  %  0.331  of  die 
Commission's  Rules  and  Regulations.  47 
CFR  0.331,  diat  all  interested  parties  will 
have  until  February  11, 1991  to  file  reply 
comments  in  this  proceeding. 

Federal  Communications  Commission 

Ralph  A.  Hallar, 

Chief,  Private  Radio  Bureau. 

(FR  Doc  91-2306  Filed  1-30-91;  8.-45  am] 
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DEPARTMENT  OF  AORICtlLTURE 
Foniw  Under  Ravtow  by  Oflto*  Of 


Jairauy  25, 1981. 

Tile  Department  of  AgrfcoItaK  bae 
submitlad  to  0MB  for  review  Uie 
foUowing  proposals  for  tiba  coMacttoa  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  UiS.C. 
chapter  35)  since  the  last  list  was 
published  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
foUowing  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection:  (3]  Form  numberfs),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report  (6)  An 
estimate  of  the  number  of  responses:  (7] 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  room  404-W  Admin. 
Bldg.,  Washington.  DC  2025a  (202]  447- 
211& 

Ravisioa 

•  Foreign  Agricultural  Service, 
Regulations — Financing  Commercial 
Sales  of  Agricultural  Commodities 
Under  Title  L  Public  Law  480— 
Recordkeeping  and  Reporting 
Requirements,  Recordkeeping:  On 
occasion.  Businesses  or  other  for-profit; 
Small  businesses  or  organizatioof;  724 
responses;  923  hours,  James  Chase,  (202) 
447-5780. 


DaMUB.Hukhai; 

Deputy  Depmtmntal  Charonce  Officer. 

[FR  Doc  91-2286  FUed  1-30-01;  8:45  aa) 
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Natioaal  FoTM^  Malm  County,  10 

AOmcv:  Forest  Service,  USDA. 

action:  Notice;  intent  to  prepare  aa 
environmental  impact  statement 


;  The  Forest  Service  will 
analyze  and  disclose  the  environmental 
impacts  of  a  proposal  to  clearcut  and 
reforest  700  acres  of  timber;  regenerate 
612  acres  of  nonstocked,  serai 
brushfields  by  slashing,  burning,  and 
planting;  reconstruct  5.7  miles  of  existing 
roads;  construct  3.0  miles  of  new  roads; 
and  improve  big  game  winter  range  by 
burning  160  acres  and  grass  seeding  and 
fertilizing  an  additional  130  acres  in  the 
Deadman  Creek  and  Tick  Creek 
drainages  on  the  Lochsa  Ranger  District. 
The  proposed  action  is  partially  located 
%vithin  the  southwest  comer  of  the  North 
Lochsa  Slope  Roadless  Area  (#  1307). 
An  environmental  impact  statement  will 
be  prepared  which  will  docimient  the 
analysis.  This  EIS  will  tier  to  the 
Clearwater  National  Forest  Land  and 
Resource  Management  Plan  Final 
Environmental  Impact  Statement  of 
September  1987,  which  provides  overall 
guidance  in  achieving  the  desired  future 
condition  for  the  area.  The  purpose  of 
the  proposed  action  is  to  provide  a 
short-term  supply  of  timber  for  local 
mills,  improve  growth  on  timber 
producing  ground,  improve  timber  age 
class  diversity,  increase  forage 
availability  for  wintering  big  game,  cmd 
reforest  brushfields  created  by  large 
wildfires  in  1910  and  1934. 

The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
management  oportunities  for  the  area 
being  analyzed. 

DATn:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
March  1, 1901  to  receive  timely 
consideration  in  the  preparation  of  the 
Draft  EIS.  Tlie  Draft  Environmental 
Impact  Statement  will  be  filed  with  the 
Environmental  Protection  Agency  by 


Foderal 
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April  1, 1991.  The  Final  EIS  and  Record 
of  Dedsfon  are  expected  in  July  of  1991. 

animaiifl  Send  written  comments  to 
)on  B.  Bledsoe,  District  Ranger,  Lochsa 
Ranger  District.  Rt  1  Box  388.  Kooskia. 
ID  83539. 


worn  rmmmn  mromiATioN  contact: 

Kris  Hazelbaker,  Van  Camp 
Interdisciplinary  Team  Leader,  or  )on  B. 
Bledsoe.  District  Ranger.  Lodisa  Ranger 
District  Clearwater  National  Forest. 
(208)  926-4275. 

aUPPUMCNT ANY  mtommation: 
Clearcittting  foUowcd  by  refomtatiao  is 
proposed  to  improve  forest  growth  and 
to  provide  the  optimum  amount  of 
forage  for  wintering  elk.  Timba  harvest 
is  proposed  in  T34N.  R7E,  sections  10, 
11. 14, 24. 25,  and  38  (10  harvest  blocks): 
and  T34N,  R8E,  sections  20, 28. 29, 3a  31, 
32,  and  33  (11  harvest  blocks). 
Reforestation  of  old  brushfields  is 
proposed  to  return  nonproductive  lands 
to  timber  production.  Reforestation  of 
brushfields  is  proposed  in  T34N,  R8E, 
sections  6. 7, 8, 9, 16. 17, 20,  and  21  (9 
blocks).  Burning  is  proposed  on  winter 
range  in  order  to  rejuvenate  old  shrubs 
and  so  produce  more  forage  for 
wintering  elk.  Winter  range 
improvement  by  burning  is  proposed  in 
T34N,  R8E,  sections  19, 30,  and  33  (4 
blocks).  Grass  seeding  and  fertilizing  are 
proposed  to  provide  more  forage  for 
wintering  elk.  Winter  range 
improvement  by  grass  seeding  and 
fertilizing  is  proposed  in  T34N,  R8E, 
sections  31  and  32  (2  blocks).  All  legal 
descriptions  are  based  on  the  Boise 
Principal  Meridian.  All  but  three 
proposed  harvest  blocks  and  one 
burning  block  are  within  the  Deadman 
Creek  drainage.  One  harvest  unit  is 
within  the  Tick  Creek  drainage.  The  two 
remaining  harvest  units  and  bum  unit 
are  in  a  small,  unnamed  drainage 
between  Deadman  Creek  and  Tick 
Creek. 

The  Clearwater  National  Forest  Land 
and  Resource  Management  Plan 
provides  overall  guidance  for 
management  activities  in  the  potentially 
affected  area  through  goals,  objectives, 
standards,  guidelines,  and  management 
area  direction.  Management  areas  found 
within  the  study  area  emphasize 
management  for  Recreation  River 
character  along  the  Lochsa  Riven  for  big 
game  winter  range  on  low  elevation 
shrubfields;  for  big  game  winter  range 
and  timber  on  low  elevation  forested 
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ground;  for  high  quality  elk  summer 
range  on  hi^er  elevation,  currently 
unroaded  luids;  for  optimum  timber 
management  on  higher  elevation  roaded 
lands;  for  natural  processes  in  the 
Lochsa  Research  Natural  Area;  or  for 
riparian  resources  along  streamcourses. 

This  proposal  has  been  analyzed  in  an 
environmental  assessment  As  a  result 
of  that  analysis,  the  Forest  Service 
decided  that  the  proposed  action  was 
not  significant  and  issued  a  decision 
notice  in  August  190a  It  was  appealed, 
with  contentions  based  on  significance 
of  the  area's  unique  character,  the  level 
of  controversy  and  uncertainty 
surrounding  the  roadless  and  gray  wolf 
issues,  the  lack  of  cumulative  effects 
analysis  for  the  North  Lochsa  Slope 
roadless  area,  and  odiers.  The  decision 
was  upheld  with  the  exception  that  it 
did  not  fully  consider  the  ctmiulative 
impacts  of  other  proposals  in  the  North 
Lochsa  Slope  roadless  area.  Because  the 
significance  of  the  effects  of  the 
proposal  seem  to  be  controversial,  we 
have  decided  to  proceed  with  further 
analysis.  It  will  include  the  cumulative 
effects  of  all  reasonably  foreseeable 
actions  on  the  roadless  area,  and 
culminate  in  an  invironmental  impact 
statement 

Scoping  for  the  original  proposal 
began  in  1987,  with  consultations  with  a 
number  of  resource  specialists  on  the 
Clearwater  National  Forest  and  letters 
to  key  interest  groups  and  individuals. 
Key  issues  identified  by  the 
Interdisciplinary  Team  during  scoping 
were: 

1.  Access  through  the  Lochsa 
Research  Natural  Area  via  Road  #  481; 

2.  Potential  impacts  of  timber  harvest 
and  road  construction  on  elk  summer 
range; 

3.  Potential  impacts  of  road 
constmction  and  timber  harvest  on  the 
North  Lochsa  Slope  Roadless  Area; 

4.  Potential  economic  and  safety 
impacts  of  altemative  access  routes  to 
the  area; 

5.  Potential  impacts  to  soils  and  the 
timber  resource  of  regenerating 
nonstocked  brushfields; 

6.  Potential  impacts  of  timber  harvest 
and  road  construction  on  steelhead 
habitat  riparian-dependent  resources, 
and  resident  fish  habitat 

In  response  to  the  issues  and  concerns 
identified,  eleven  alternatives  have  been 
considered,  six  in  detail,  including  the 
"no  action"  altemative. 

Because  of  the  time  lapse  since 
scoping  began  and  the  decision  to 
prepare  an  EIS,  the  Forest  Service  is 
now  looking  for  further  information  and 
comments  from  Federal,  State,  and  local 
agencies,  and  from  people  or  groups 
who  are  interested  in  or  affected  by  the 


proposed  action.  No  meetings  are 
planned,  but  letters,  phone  calls,  or 
personal  visits  are  Invited  for  the 
purpose  of  providing  information  related 
to  this  proposal.  This  additional 
information  will  be  used  to  prepare  a 
Draft  Environmental  Impact  Statenient 
This  process  will  include: 

1.  Determination  of  significant  issues. 

2.  Determination  of  potential 
cooperating  agencies. 

3.  Identification  and  elimination  frt)m 
detailed  study  of  nonsignificant  issues, 
or  issues  that  have  been  covered  by 
previous  environmental  review. 

4.  Identification  of  additional, 
reasonable  alternatives. 

5.  Identification  of  potential 
environmental  effects  of  the 
altematives. 

Public  participation  is  important  all 
throuj^  the  analysis  process.  Two  key 
time  periods  have  been  identified  for 
receipt  of  formal  comments  on  the 
proposal  and  analysis: 

1.  Scoping  period,  which  is  not 
throu^  Mfi^ch  1, 1991;  and 

2.  Review  of  the  Draft  Environmental 
Impact  Statement  in  April  and  May, 
1991. 

The  Forest  Service  expects  to  file  the 
Draft  EIS  with  the  Environmental 
Protection  Agency  by  April  1. 1991.  The 
Final  Environmental  Impact  Statement 
and  Record  of  Decision  are  expected  in 
July  of  1991.  The  responsible  official  is 
the  Forest  Supervisor  of  the  Clearwater 
National  Forest 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  Environmental 
Protection  Agency  publishes  the  notice 
of  availability  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  eariy  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  619.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritage,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (EJ}.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45^ay  comment  period  so  that 
substantive  comments  and  objections 


are  made  available  to  the  Forest  Service 
at  a  time  wlien  it  can  meaningfully 
consider  them  and  reqiond  to  them  in 
the  final  environmental  impact 
statement 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement 

Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
altematives  formulated  and  discussed  in 
the  statement  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

Dated:  Januaiy  18, 1991. 
n«dL.TMV«y, 

ForeBt  Supervisor. 

[PR  Doc.  91-Z2S7  FUed  1-30-91;  8:45  am] 

MLUNQ  OOOf  S«ia-1f-ll 

Some*  and  Butler  Compertmenta  EIS 

AOKNCv:  Forest  Service,  U^A. 
ACnoie  Revision  of  a  notice  of  intent 

SuaniAliv:  The  Department  of 
Agriculture,  Forest  Service  is  revising  its 
notice  of  intent  to  prepare  the  Somes- 
Butier  environmental  impact  statement 
(EIS).  The  purpose  and  need  has 
expanded  from  a  timber  sale  project 
analysis  to  the  development  of  long 
range  management  objectives  for  all  of 
the  area's  natural  resources. 
DATEK  Comments  received  during 
previous  scoping  are  on  file  and  are 
being  considered  in  the  present  analysis. 
Additional  comments  concerning  the 
Somes-Butier  area  must  be  received  by 
March  1. 1991,  to  be  most  helpful  in 
preparation  of  the  Draft  EIS. 
ADONEttes:  Send  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  Sam  Wilbanks,  EHstrict 
Ranger,  Ukonom  Ranger  District 
Klamath  National  Forest  P.O.  Drawer 
4ia  Orieans,  CA  95556. 
rairpuRTHBi  wmnumom  contact: 
Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Debi  Wri^t 
Planner,  Ukonom  Ranger  District  phone 
(916)  627-3291. 

•UPMJENKNTARV  WFOWaUTIOM:  The 
original  timeframe  for  the  completion  of 
the  EIS  has  been  extended  to 
accommodate  the  expanded  scope  of  the 
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analyria.  TU>  ocoarad  as  •  mail  of 
identifiad  inoaa.  bodi  iwblteand 
agency,  daring  dw  pfarioaa  ■coping 
process. 

A  range  of  alternatives  for  thia  area 
will  be  cooiiderad.  Qua  of  tbeta  will  be 
no  road  oomtnictioa  or  tiaber  barveat 
Other  alternativea  ariU  oonaider  an 
array  of  letoarca  Biaaateaiant 
strategiea.  Tbesa  arill  range  fron 
stressing  timber  production  capabibtiae 
to  maintaining  tlkt  undeveloped 
character  of  the  area. 

The  Forest  Service  has  sought  and 
continnes  to  seek  infotoiation  from 
Federal  State,  and  local  agendas  and 
oUier  inidividnals  and  oiganiiationa  who 
may  be  interested  in  or  affected  by  the 
proposed  action.  This  input  wffl  be  used 
in  preparation  of  the  Draft  EIS  and  win 
indade: 

1.  Idwitiffc^^Ho"  of  potential  isaues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  ineignificaat  iesaes 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Oetarmination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

The  U.&  Rsh  and  WUdlife  Service. 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  spaciea 
habitat  for  any  species  found  to  exist  in 
the  anaijrsis  area. 

Barbara  Holder.  Foreat  Sopervisor. 
Klamatt  National  Forest,  is  die 
responsibla  offldaL 

The  analysis  ia  expected  to  lake  an 
additional  IS  iMBths. 

The  drafi  enviraonMntal  ia^nct 
statement  PEIS)  is  to  be  filed  wttfa  die 
Environmental  Pmtactlan  Agency  (EPA) 
and  to  be  available  for  public  review  by 
November  IflOL  At  diat  time  EPA  wiU 
pubbsh  a  notice  of  availability  of  dw 
DEIS  in  die  Fedetal  Ragieler. 

The  comment  period  on  the  draft 
environmental  impact  statement  (KIS) 
will  be  45  days  from  dte  date  dta 
Environmental  Protection  Agency's 
notice  of  availability  appears  ia  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Somes  and  Buder  Compartments 
EIS  participate  at  that  time.  To  be  the 
most  helpraL  comments  mi  the  DEIS 
should  be  as  specific  ee  poeaible  and 
may  address  tiie  adequacy  of  die 
statement  or  the  merits  of  die 
alternativea  discussed  (see  file  Conndl 
on  Bnvironmental  Qaafity  Regulations 
for  implementing  the  procedural 

provisions  of  the  Natiooal         

Enviramnantal  Policy  Act  at  40  CTR 
1503.3).  In  addition.  Federal  ooart 
dedsiotts  have  eatabUafaed  dwt 


reviewers  of  CBS's  meat  stractare  their 
partidpation  in  the  environDMntal 
review  of  tiie  propoaal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  oontendons. 
Vermont  Yanket  Nadear  Poma  Corp, 
V.  ARZX:  436U.S.  818. 5S3  (IflTS).  and 
diat  environmental  oblactions  diat  could 
have  been  raised  at  die  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  enviroomental 
impact  statement  (FES).  City  ofAngoon 
V.  Hodei  809  F.  2d  lOlft  10S2  (9di  Cfr. 
1986)  and  Wuctmam  Heritaget,  Inc.  v. 
Harria.  490  R  Sap?.  1334, 1338  (B.D.  Wis. 
1980).  The  reason  for  this  is  to  ensure 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
todiemindwFEIS. 

After  the  comment  period  ends  on  die 
draft  EIS,  die  comments  wiU  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final       ,__^ 
environmental  impact  statement  (FEIS). 
The  FEIS  is  scheduled  to  be  completed 
by  May  1992.  The  Forest  Service  is 
required  to  respond  in  die  FEIS  to  the 
comments  received  (40  CFR  1503.4).  The 
responsible  offidal  will  consider  the 
comments,  responses,  disdosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
polides  in  making  a  dedsion  regarding 
this  proposal  The  responsible  offidal 
will  document  the  dedsion  and 
rationale  in  the  Record  of  Dedsion.  Hiat 
dedsion  will  be  subjed  to  appeal  under 
36  CFR  217. 

Dated:  January  22,  ISai. 
David  N.  Diss. 

Acting  Deputy  Potmt  Saptrmor. 
[FR  Doc.  n-22M  Piled  1-aO-ai:  ai4S  am] 

I  ooea  stw-ii-a 


SmrthBacUar 
SnoQUMinla 


Madonal  rocaat. 


WA 

AOmcv:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impad  statement 


:  The  Forest  Service  will 
prepare  an  environmental  impad 
statement  (EIS)  to  analyze  and  dsdose 
the  raivironmental  impacts  of  a  site- 
specific  proposal  to  harvest  and 
regenerate  timber,  oooatnid/reconstmd 
roads,  provide  fish  and  wildlife  habitat 
enhanonnent.  and  enhance  recreation 
within  the  Soudi  Beckler  Priced  Area. 
The  pioied  area  is  kwated  widiin  a 
portion  of  die  Gladar  Peak  B  Roadless 
Area  #88031.  The  propoaal  wiU  be  in 
compBanca  with  the  ML  Baker^ 
Snoqaalmia  National  Foreat  Land  and 


Resource  Management  Flan  (Forest 
Plan)  of  Jane  \9BO,  which  provides 
overall  guidance  bi  achieving  the 
desired  futwa  condition  of  die  area, 
including  a  schedule  of  proposed 
activitiea  for  die  next  ten  years.  The 
propoeed  pn^ed  ia  located  in  the 
Bedder,  Rapid  and  l^e  River  drafaiagefl 
on  die  Skykomish  Ranger  Distrid  and  is 
scheduled  hi  die  Forest  Plan  for  one 
fiscal  year  1991  tfanber  sale,  two  fiscal 
year  1992  timber  sales,  and  one  fiscal 
year  1993  tfanber  sale.  The  Mi  Baker- 
Snoqaalmie  National  Forest  invites 
written  comments  and  suggestions  on 
the  scope  of  the  analysis. 
DATCS:  CoBiments  concerning  the  scope 
of  die  analysis  should  be  received  in 
writing  by  March  4, 1901. 
AOlMMnn:  Send  written  comments  to 
Phyllis  Green.  Distrid  Ranger. 
Skykomish  Raagsr  District  P.O.  Box  305. 
Skykomisb.WA9828a 
rofi  puim«R  iwFOwwaTiow  comtier. 
Ed  DeCario,  Tfanber  Management 
Assistant  at  die  above  address  or  (206) 
677-2414. 

tUPPLEMBrr ART  MFOMiATION:  The 
proposal  includes  harvesting  timber  and 
constructing/reconstructing  roads  on 
four  timber  sales  and  enhancement  of 
fish  and  wildlife  habitat  and  recreation 
widiin  die  proiect  area.  Four  proposed 
timber  sales  are  listed  in  the  Umber 
Program  Activity  Schedule,  (Foreat  Plan, 
appendix  A).  The  Harbeck  timber  sale  ia 
listed  for  1901.  and  die  Heckler  0.  die 
Johnson  Creek,  and  the  Rapid  River 
timber  sales  are  listed  for  1903.  The  area 
being  analyzed  is  approximately  124)00 
acres  in  size,  and  is  located  in  all  or 
portions  oL  Section  24.  T.  26  N.,  R.  11 E; 
Sections  2-8,  and  15-21,  T.  27  N..  R.  12 
E.;  and  Sections  13. 14. 22-27,  and  29-36, 
T.  27  N..  R.  12  E..  Willamette  Meridian. 

The  environmental  analysis  of 
proposed  timber  sales  in  the  Beckler, 
Rapid,  and  Tye  River  drainages  have 
been  ongoing  for  several  years  as 
separate  analyses.  Due  to  geographic 
proximity,  sfanilarity  (rf  issues,  and  die 
schedules  of  the  proposed  timber  sales, 
the  environmental  analysis  for  ad.  four 
areas  will  be  considered  and 
documented  in  one  EIS. 

This  Draft  EIS  will  be  tiered  to  die 
Fbial  EIS  for  die  Mt.  Baker-Snoqnalmie 
National  Foreat  Land  and  Resource 
Management  Flan  (Jane  1900).  The 
Forest  Plan's  direction  for  this  profect 
area  is  MA  ID  (Recreation  Roaded 
Natural),  MA  12  (Mature  and  Old 
Growdi  wnldHfe  Habitat).  MA  14  (Deer 
and  Elk  Wfaiter  Range).  MA  17  (Timber 
Management  Brni^iasis),  MA  (Moontafai 
Hemlodi  Zone),  and  MA  27  GF  (Alpfaie 
Lakes  Area.  General  Forest).  MA  13 
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(Watershed.  Wildlife,  and  Fisheriea 
Emphasis  fai  Riparian  Areas)  wHI  be 
mapped  as  a  part  of  the  project  to  meet 
Forest-wide  Standards  and  Guidelines 
hi  the  Forest  Plan.  Tunber  haivest  nay 
be  proposed  only  in  MA  ID,  MA  13,  MA 
14,  MA  17.  and  MA  27  GP.  Tha  prepoaed 
sale  area  would  indude  a  portion  a(  die 
Glader  Peak  B  Roadless  Area  #Be031. 
which  was  considered  but  not  selected 
for  wilderness  designation  ia  the  1904 
Washington  State  Wilderness  Act 
Interested  eavironaMntal  ^eups, 
individuals,  timber  purchasers,  aad 
Federal  State,  and  local  agendes  were 
invited  to  partidpate  fai  eoriy  scopfaig 
meetings  of  the  Five  Year  Harvest 
Schedule  held  in  1985. 1967.1988.  and 
1989.  The  Beckler,  Rapid  aad  Tye  River 
drainages  were  being  considered  as 
separate  analyses  at  that  time. 
Comments  have  been  recdved  from 
several  organizations  and  individuals. 
An  informational  letter  ia  being  sent 
concurrendy  to  those  previously 
involved  to  update  diem  on  the  analysis 
and  die  intent  to  prepare  an  EIS.  and  to 
invite  further  involvement  Further 
scoping  meetings  may  be  scheduled  if 
additional  issues  are  raised. 

Prelfaainary  issues  identified  ere: 
Timber  iiarvest;  raaintenaace  of  deer 
and  elk  winter  range;  stream  stability, 
fish  habitat  and  assodated  riparioi 
wildlife  habitat:  downstream  water 
quality  and  qoutity;  slope  stabiiitjr; 
visual  quality;  threatened,  endangered 
and  sensitive  wildlifie  and  plants; 
cumulative  efieds;  impaets  to  trails; 
entry  into  roadless  area  parcels; 
historical  and  cultural  values  associated 
with  railroad  logging  artifacts;  old 
growth  vakias;  Native  American 
religious  values;  potential  effects  on 
private  landowners;  and  potential 
impacts  to  small  hytfati-electric  projects 
and  dtHDestic  water  users. 

Preliminary  alternatives  have  been 
identified:  one  of  these  indndes  no 
action.  AHematives  for  timber  harvest 
will  examine  dearcutting.  partial 
cutting,  selection,  and  single  entry 
shelterwood  options,  and  both  cable  and 
.    helicopter  log^ng  systems. 

The  draft  enviroEmoental  impact 
statement  is  e^^ected  to  be  completed 
about  June  1991.  Your  comments  and 
suggestions  are  encouraged  and  should 
be  in  writing.  The  comment  period  on 
die  draft  environmental  impact 
statement  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  die  notice  of  availability  in  die 
Federal  Re^Mer. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 


as  possible.  It  is  also  helpful  if 
comments  refer  to  tpadfic  pages  or 
chapters  of  tha  draft  statemeat 
Commanta  ai^  also  sddrnss  tha 
adequate  of  the  draft  environaiental 
impad  statement  or  the  meiiia  af  tbe 
alternatives  Sanmlatad  and  diseasead  ia 
die  stateawnL  (Raetaiwars  may  wish  to 
refer  to  tha  Coandl  in  Bmrinnniental 
Quality  Regabtians  for  implencnting 
the  procedaral  provisions  of  dw 
National  Environmental  Micy  Ad  at  49 
CFR  1503J  in  addressing  these  points.) 

The  Forest  Service  believes  it  is 
fanportant  to  ^ve  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  pidilic  partidpation  in  the 
environmental  review  process.  First 
reviewers  of  draft  environmental  in^>act 
statements  must  sfaudure  their 
partidpation  in  the  environmental 
review  of  die  proposal  so  that  it  is 
meaniagfiil  and  alerta  an  agency  lo  die 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.&  Sift  563  (1978).  Also, 
enviroamental  objedfama  that  ooaU  be 
raised  at  die  drafi  enviromaental  impad 
statement  stage  bat  that  are  not  raised 
until  after  completion  of  the  final 
environmental  taapad  statement  may  be 
waived  or  (Usmlssed  by  die  courts.  City 
ofAngoon  v.  Model,  803  F.2d  lOM.  1022 
(9di  Cir.  1966)  and  Wiaconam  HerHagea, 
Inc.  V.  Harris,  490  F.  Sapp.  1334. 1338 
(EJ).  Wis.  1986).  Becaose  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  dose  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  tbe  final 
environmental  impact  statement 
The  fined  environmental  impad 
statement  is  scheduled  for  completion 
by  September  1991.  In  die  final  EIS,  die 
Forest  Service  wiU  respond  to  comments 
and  responses  received  on  the  draft  EIS. 
The  Forest  Service  is  the  lead  ageacy. ). 
D.  MacWiBiains,  Forest  Supervisor,  Mt 
Baker-Snoqualmie  National  Forest  is 
the  responsible  offidal  and  will  make  a 
decision  regerding  this  proposal.  The 
decision  arid  reasons  for  the  dedsion 
will  be  docnmented  in  a  Record  of 
Dedsion.  The  dedsion  vrill  be  subjed  to 
Forest  Service  appeal  regidations  (36 
CFR  part  217). 

Dated:  Jaauary  16, 19B1. 
Bati^Walngairit 
Deputy  Foreat  Supervisor. 
[FR  Doc  91-2278  PHed  l-aa-9t  8:45  am] 
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Cof1dndila/< 


Skagit  CoMilv,ltfA 

AOCNCV:  Forest  Service.  USDA. 
ACnOM:  Notice  of  intent  to  ptepaia  an 
environmental  <mparf  statement 

lUMMOWY-  Tbe  Forest  Service  will 
prepare  an  environmental  impad 
statement  (EJS)  to  analyze  and  disdose 
the  environmental  impacts  of  a  site- 
specific  proposal  to  harvest  and 
regenerate  timber,  provide  fish  and 
wUdlife  habitat  enhancement,  and 
enhance  recreation  uridiin  the 
Corkindala/Okon  Praied  Asea.  The 
projed  area  is  lacated  within  a  portion 
of  die  Mt  Baker  p4aiay-Diobsud) 
Roadless  Area  #6041.  The  prapMal  win 
be  in  compliance  with  the  ML  Baker- 
Snoquahnie  Naticaal  Forest  Land  and 
Resource  Mangement  Plan  (Forest  Plan) 
of  June  1900.  which  providn  overall 
guidance  in  achieving  the  desired  bUuce 
condition  of  die  area,  indading  a 
schedule  of  proposed  activities  for  the 
next  ten  years.  The  proposed  projed  ia 
located  fai  the  Corkiadale  Creek  and 
Olson  Creek  drainages  an  die  Mount 
Baker  Ranger  Distrid  and  ia  scheduled 
ui  die  Forest  Man  for  a  fiscal  year  1962 
timber  sale.  The  Mt  Baker-Snoquahnie 
National  Forest  invites  writtoi 
commente  and  suggestions  en  the  scope 
of  the  analysis. 

DATES:  Comments  eonoennng  tbe  scope 
of  die  analysis  should  be  received  hi 
writing  by  March  4. 1999. 
AODNCtsn:  Send  written  comments  to 
Larry  Hudson,  Disbid  Ranger,  Mount 
Baker  Ranger  District  2105  tfi^way  20, 
Sedro  WooBey.  WA  98284. 

FOR  FUnnWI  MFORMATION  COMTACT. 

Karen  Nolan.  Hanmag  Forester,  at  dM 
above  address  or  (20^  856-570a 
SUPPtlWntTAT  ■■  U—ATW  The 
proposal  indades  harvesting  timber  aad 
construding/recanstnidBig  roads  on 
one  or  two  timber  sales  and 
enhancement  of  fish  and  wildlife  habitat 
and  recreatioa  widiin  the  projed  area.  A 
proposed  tiinber  sale  (Corkindale/ 
Olson)  is  Hsted  in  tbe  Tmiber  Program 
Activity  Schedule,  (Forest  Plan, 
appendix  A)  for  1992.  The  area  beii^ 
analyzed  is  approxfanately  11,000  acres 
in  size,  and  is  located  in  aU  or  portions 
of:  Sections  13,  23-27,  32-38  of  T.  36  N.. 
R.  IDE.:  Sections  18, 19,  30  of  T.  36  N..  R. 
11  E.'  and  Sections  1-6, 9-12. 14-16,  and 
22ofT.  35N..R.  lOE.. 

The  environmental  analysis  of 
proposed  timber  sales  in  dte  Coritindale 
Creek  drainage  and  the  Olson  Creek 
drainage  has  been  ongoing  for  several 
years  as  two  separate  analyses.  Due  (o 
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geograi^c  proximity,  similarity  of 
iMUM,  and  the  Kfaedula  for  the  timber 
•ale*,  the  environmental  analytis  for 
both  areaa  will  be  conaidered  and 
docamentad  In  one  EIS. 

Thia  Draft  EIS  will  be  tiered  to  the 
Final  EIS  for  the  ML  Baker-Snoqualmie 
National  Foreat  Land  and  Reaource 
Management  Plan  Qva»,  1990).  The 
Foreat  Plan's  direction  for  this  project 
area  ia  MA  2B  (Scenic  Viewshed 
Middleground).  and  MA  lA  (Primitive- 
Dlaperaed  Recreation).  MA  13 
(Watershed.  Wildlife,  and  nsheries 
Emphaatt  in  Riparian  Areas)  will  be 
mapped  aa  a  part  of  the  project  to  meet 
Forest-wide  Standards  and  Guidelines 
in  the  Forest  Plan.  Timber  harvest  may 
be  proposed  only  in  MA  2B  and  MA13. 
The  proposed  sale  area  would  include  a 
portion  of  the  Mt  Baker  (Noisy-Diobsud) 
Roadless  Area  #9041.  which  was 
considered  but  not  selected  for 
wilderness  desipiation  in  the  1964 
Waahington  State  Wilderness  Act 

Interested  environmental  groups, 
individuals,  timber  purchasers,  and 
Federal.  State,  and  local  agencies  were 
invited  to  participate  in  early  scoping 
meetings  for  the  Five  Year  Harvest 
Schedule  held  in  1965. 1967. 1968.  and 
1969.  The  Olson  drainage  and 
Coridndale  drainage  were  being 
considered  as  two  separate  analyses  at 
that  time.  Comments  have  been  received 
&om  several  organizations  and 
individuals.  An  informational  letter  is 
being  sent  concurrently  to  those 
previously  involved  to  update  them  on 
the  analysis  and  the  intent  to  prepare  an 
EIS.  and  to  invite  further  involvement 
Further  scoping  meetings  may  be 
scheduled  if  additional  issues  are  raised. 

Preliminary  issues  identified  are: 
Timber  harvest  maintenance  of  deer 
and  elk  winter  range:  stream  stability, 
fish  habitat  and  aaaodated  riparian 
wildlife  habitat  downstream  water 
quality  and  quantity,  slope  stability 
visual  quality  threatened,  endangered 
and  sensitive  wildlife  and  plants; 
cumulative  effects:  impacts  to  trails: 
entry  into  roadless  area  parcels;  old 
growth  values;  Native  American 
religious  values;  potential  effects  on 
private  landowners;  and  potential 
Impacts  to  samll  hydro-electric  projects 
and  domestic  water  users. 

Preliminary  alternatives  have  been 
identified:  one  of  these  includes  no 
action.  Alternatives  for  timber  harvest 
will  examine  dearcutting.  partial 
cutting,  selection,  and  single  entry 
shelterwood  options,  and  both  cable  and 
helicopter  log^ng  systems. 

The  draft  environmental  impact 
statement  is  expected  to  be  completed 
about  July.  1991.  Your  comments  and 
suggestions  are  enouraged  and  should 


be  in  writing.  The  comment  period  on 
the  draft  environmental  impact 
statement  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  of  availability  in  the 
Federal  Regbtar. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  poaaible.  It  is  also  helpful  if 
commenta  refer  to  specific  pages  or 
chapters  of  the  draft  statement 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
Impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  are  not  raised  'intil 
after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1018. 1022 
(9th  Cir.  1966)  and  Wisconsin  Heritages, 
Inc.  V.  Harris,  490  F.  Supp.  1334. 1338 
(EJ).  Wis.  1960).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  It  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
enviroimiental  impact  statement 

The  final  envirtmmental  Impact 
atatement  is  scheduled  for  completion 
by  March.  1992.  In  the  final  EIS.  the 
Forest  Service  nvill  respond  to  comments 
and  responses  received  on  the  draft  EIS. 
The  Forest  Service  is  the  lead  agency.  J. 
D.  MacWilliams,  Forest  Supervisor,  Mt 
Baker-Snoqualmie  National  Forest  is 
the  responsible  official  and  will  make  a 
decision  regarding  this  proposal.  The 
decision  and  reasons  for  the  decision 
will  be  documented  in  a  Record  of 
Decision.  The  decision  will  be  subject  to 


Forest  Service  appeal  regulations  (36 
CFR  part  217). 

Dated:  Jaauary  17, 1901. 
I JX  MacWIUaaM, 
Forest  Supervisor. 

(PR  Do&  91-2279  Filed  1-30-91;  8:45  am] 
aaiata  coea  sti*-ii-« 

SoH  ConMrvatton  SarviM 

Fbidbig  of  No  SignMleant  Impact 

AMNCV:  Soil  Conaervation  Service. 
action:  Notice  of  a  Finding  of  No 
Significant  Impact 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1980,  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500).  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650).  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Lahaina  Flood  Control  Project  Maui, 
Hawaii. 

ran  RNrram  MKMMATION  CONTACT 
Warren  M.  Lee,  State  Conservationist 
Soil  Conservation  Service,  P.O.  Box 
50004,  Honolulu.  Hawaii,  988Sa 
Telephone  (806)  541-2801. 
•UPfUMDiTAiiv  itohmation;  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
loc^  regional,  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings,  Warren  M.  Lee,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  project  concerns  a  plan  to  provide 
a  50  year  level  of  flood  protection  to  the 
lower  Lahaina  Watershed.  The  planned 
woriu  of  improvement  include  a  flood 
watn  divenion  that  runs  between 
Lahainaluna  Road  and  Kauaula  Stream 
that  is  supported  by  an  inlet  basin,  a 
water-energy  dissipating  basin,  and 
three  sediment  basins.  'Hie  construction 
of  a  debris  basin  on  Kauaula  Stream 
and  the  replacement  of  the  channel's 
existing,  rock  masonary  lining  with  a 
rectangular,  steel  reinforced  concrete 
channel  are  also  proposed. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  die  Enviornmental 
Protection  Agency  and  to  various 
federal  state  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Etasic  information  developed 
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during  the  environmental  aaseasment 
are  on  file  and  may  be  reviewed  by 
contacting  Warren  M.  Lee.  State 
Conservationist  Soil  Conservation 
Service.  P.O.  Box  88064.  Honohdu, 
Hawaii.  96860,  (808)  541-26(H. 

No  adniinietrattve  ection  on 
implementa^en  of  the  propoeal  wiH  be 
taken  until  SB  days  after  the  date  of  this 
publication  in  the  Federal  Hiegiater. 

This  activity  ta  Hated  in  the  Catalog  of 
Federal  DooMstic  Aaaietance  ander  No. 
10.904— Watershed  Prateetkm  and  Ploed 
Protection  Prevention  and  ie  subject  to 
the  provWana  <rf  Executive  Onfer  12372 
which  requires  intergowemmentol 
consultatioa  with  State  and  Local 
Officials. 

Dated:  January  2, 1991. 
WuraB  M.  L6e, 
State  Consenratiom'st 
(FR  Doc.  91-2249  Fded  1-30-91;  8:45  an] 
aaajNO  cooe  S4ift-ia4i 


DEPAHfnKNT  OF  COHMCHCC 


Minoftty 
Agancy 


Bualneaa  Dawalapnianl  Cairtar 
Appllcatlan;  LttUa  Rock,  AK 

AQENCV:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Busineaa 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  statutory 
authority  (15  U.S.C.  1512)  and  Executive 
Order  11625  its  Minority  Business 
Development  Center  (MBOC)  Program  to 
operate  an  MBDC  for  approximately  a 
three-year  period,  subject  to  the 
availability  of  funds.  The  cost  of 
performance  for  the  Hrst  12  months  is 
estimated  at  $165,000  in  Federal  funds 
and  a  minimum  of  $29,118  in  non- 
Federal  contributions  for  the  budget 
period  August  1, 1991  to  July  31, 1992. 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  client  fees 
for  services,  in-kind  contributions,  or 
combinations  thereot  The  MBDC  will 
operate  in  the  Little  Rock  Standard 
Metropolitan  Statistical  Area  (SMSA). 

The  funding  instrument  for  the  NfflDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
tribes,  and  educatixinal  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 


MBDA  fuada  orgaaizatiaaa  that  caa 
coordinate  and  broker  public  aad 
private  resource*  on  behalf  of  miaxmii^ 
individuals  and  finna.  eSat  a  fall  wiagf 
of  managemeat  and  terhniral 
assistance,  and  sarv*  aa  a  ooaduit  of 
infotmatioaaad  aaaisUace  regardiBg 
minority  buaineaa. 

A|kplicatioBa  will  be  avalaatad  oa  the 
following  criteria:  the  txpetiimBt  and 
capabSities  of  the  firm  and  ita  staff  ia 
addraaaing  the  needs  of  (he  busioass 
community  in  general  and.  spcdfically, 
the  special  needs  of  minority  baaineaaes. 
individuals  and  Trrg?"'*"^''"''  (50 
points):  the  resources  availdjie  to  the 
firm  in  providing  business  devalopinent 
services  (10  points):  the  firm's  approach 
(techniques  and  methodoloaf)  to 
]}erforming  the  work  requirements 
included  in  the  appUcatioa  (26  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  leaat  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDC's  shall  be  required  to 
contribute  at  least  15%  of  the  total 
prefect  cost  through  non-Federal 
contributions.  Client  fiees  for  biflaHe 
management  and  technical  assistance 
(M&TA)  rendered  mnet  be  charged  by 
MBDCs.  Based  on  a  standard  rate  of  $50 
per  hour,  MBDCs  will  charge  client  fees 
at  20%  of  the  total  cost  for  firm's  with 
gross  sales  of  $500,000  or  less  and  35%  of 
the  total  coat  for  firms  iwilh  gross  sales 
of  over  $S00,00a 

The  KfflDC  may  continue  to  operate 
after  the  initial  competitive  year  for  up 
to  two  additional  budget  periods. 
Periodic  reviews  culminating  in  year-to- 
date  quantitative  and  qualitative 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  CooUnued  funding  will 
be  at  the  discretion  of  KfflDA  based  on 
such  factors  as  a  MBDC's  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 
CLOSMQ  date:  The  dosing  date  for 
applications  is  March  5. 1991. 
Applicants  should  mail  the  completed 
applications  to  the  office  specified  in  the 
project  announcement.  MBDA  will 
accept  only  those  applications  (1)  which 
are  received  by  the  closing  date  or  (2) 
which  show  acceptable  evidence  of 
mailing  on  or  before  the  closing  date. 
Acceptable  evidence  consists  of  (1)  a 
legible  U.S.  Postal  Service  postmark  or 
(2)  a  legible  mail  or  courier  service 
receipt  dated  on  or  before  the  closing 
date.  Applications  must  be  post  marked 
on  or  before  March  5, 199L  Anticipated 
processing  time  of  this  award  is  120 
days. 


AOORESSt  Datta*  Bagauai  Office,  noo 
Commerce  Street  suite  7B23,  DaHaa. 
Texas  75242-0790.  (214)  767-8001. 

TOR  FURTHBI  IHraRMATIOIfrCQNTACC 

Yvonne  Guevara.  Dallas  Regional 
Office. 

Executive  Order  12372 
"brteigovernmental  Review  of  Federal 
Programs'*  is  net  applicable  to  this 
program.  Questions  concerning  the 
proceeding  informetion,  copies  of 
appfication  kits  and  apphcable 
regulations  can  be  obtained  at  the  above 
address.  A  pre-bid  confierence  wiTT  be 
held  on  February  12, 19BI  in  the  Federal 
Building  on  700  West  Capital  Street 
room  2503  in  Little  Rock.  Aritansas  at  K) 
a.m. 

11.800  MiMrilf  BaafaiaB  Devaki^Banl 
(Catalog  of  Federal  DmaeMic  Aaaiatancc) 

Notice:  Applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  those  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of  are 
made  to  pay  the  debt 

Notice:  Section  319  of  Public  Law  101- 
121  generally  prohibits  recipiento  of 
Federal  coiitract  grants,  and  loans  from 
using  appropriated  fimda  for  lobbying 
the  Executive  or  Legiaiative  Branches  of 
the  Federal  Govonment  in  connection 
with  specific  contract  grant  or  loan.  A 
"Certification  for  Contracts.  Grants 
Loans,  and  Cooperative  Agreements" 
and  the  SF-LLL.  "Disdosure  of  Lobbying 
Activities"  (if  apphcable).  is  required. 

Notice:  Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26.  In  accordance  with  the  Drug-Free 
Workplace  Act  of  1988,  each  applicant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agrement. 

Notice:  Awards  under  this  program 
shall  be  subject  to  aQ  Federal  and 
Department  regulations,  polides,  and. 
procedures  applicable  to  Federal 
assistance  awards. 

Notice:  A  false  statement  on  the 
application  may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment 

Dated:  January  25, 1991. 
Melda  Calirera. 

Regiooal  Director,  Dallas  Regional  Office. 
(FR  Doc.  91-2244  FUed  1-30-01:  8.-45  ami 
OHXINO  cooc  aii»4i-« 
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AQWicy 


DWWOpRMflt  CMIWT 

Baton  Rou9<»  LA> 


:  Minority  BusineM 
Development  Agency,  Commerce. 

;  Notice. 


R  The  Minority  BusineM 
Development  Agency  (MBDA) 
announces  that  it  it  soliciting 
competitive  applications  under  statutory 
authority  (15  U.S.C  1512)  and  Executive 
Order  11825  iU  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  an  MBDC  for  approximately  a 
three-year  period,  subject  to  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  12  months  is 
estimated  at  tl66.0(X)  in  Federal  funds 
and  a  minimum  of  $29,118  in  non- 
Federal  contributions  for  the  budget 
period  August  1, 1991  to  July  31, 1992. 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  client  fees 
for  services,  in-ldnd  contributions,  or 
combinations  thereof.  The  MBDC  will 
operate  in  the  Baton  Rouge  Standard 
Metropolitan  Statistical  Area  (SMSA). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
tribes,  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms,  offer  a  full  range 
of  management  and  technical 
assistance,  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  iU  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points):  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points):  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
IMOviding  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 


considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  Client  fees  for  billable 
management  and  technical  assistance 
(MftTA)  rendered  must  be  charged  by 
MBDCs.  Based  on  a  standard  rate  of  $50 
per  hour,  MBDCs  will  charge  cUent  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less  and  35%  of 
the  total  cost  for  firms  with  gross  sales 
of  over  $500,000. 

The  MBDC  may  continue  to  operate 
after  the  initial  competitive  year  for  up 
to  two  additional  budget  periods. 
Periodic  reviews  culminating  in  year-to- 
date  quantitative  and  qualitative 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  %vill 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  a  MBDC's  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 
Ctoamo  OATK  The  closing  date  for 
applications  is  March  5. 1991. 
Applicants  should  mail  the  completed 
applications  to  the  office  specified  in  the 
project  announcement  MBDA.  will 
accept  only  those  applications  (1)  which 
are  received  by  the  closing  date  or  (2) 
which  show  acceptable  evidence  of 
mailing  on  or  before  the  closing  date. 
Acceptable  evidence  consists  of  (1)  a 
legible  U.S.  Postal  Service  postmark  or 
(2)  a  legible  mail  or  courier  service 
receipt  dated  on  or  before  the  closing 
date.  Applications  must  be  post  maiiced 
on  or  before  March  5, 1991.  Anticipated 
processing  time  of  this  award  is  120 
days. 

ADOWatiH:  Dallas  Regional  Office,  1100 
Commerce  Street  suite  7B23,  Dallas, 
Texas  75242-4)7ga  (214)  767-8001. 
TON  niRTNIII  MPOfMNATMN  CONTACT: 

Yvonne  Guevara.  Dallas  Regional 
Office. 

mifrtMMBirMrr  mmmtmotc 
Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs"  is  not  applicable  to  this 
program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  A  pre-bid  conference  will  be 
held  on  February  6, 1991  in  the  U.S.  Post 
Office  at  750  Florida  Street  room  311  in 
Baton  Rouge,  Louisiana  at  1:30  p.m. 

11.800  Minority  BusineM  Development 
(Catalog  of  Federal  Domestic  AMistance) 

Notice:  Apphcants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  untd  these  debts 


have  been  paid  or  arrangements 
satisfactory  to  the  Department  of  are 
made  to  pay  the  debt 

Notice:  Section  319  of  Public  Law  101- 
121  generally  prohibits  recipients  of 
Federal  contracts,  grants,  and  loans 
bom  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  specific  contract  grant 
or  loan.  A  "Certification  for  Contracts, 
Grants  Loans,  and  Cooperative 
Agreements"  and  the  SF-llL, 
"Disclosure  of  Lobbying  Activities"  (if 
applicable),  is  required. 

Notice:  AppUcants  are  subject  to 
Governmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26.  In  accordance  with  the  Drug-Free 
Workplace  Act  of  1988,  each  applicant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement. 

Notice:  Awards  under  this  program 
shall  be  subject  to  all  Federal  and 
Departmental  regulations,  policies,  and, 
procedures  applicable  to  Federal 
assistance  awards. 

Notice:  A  false  statement  on  the   . 
application  may  be  groimds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment 

Dated  January  25, 1991. 
MddaCabnra. 

Regional  Director,  Dallas  Regional  Office. 
[PR  Doc.  91-2245  Filed  l-W-Ol:  8:45  am] 
MLUNQ  coot  3tte-21-« 


iContor 
AppNeationa;  Oklahoma  City,  OK 

AQaNCV:  Minority  Business 
Development  Agency,  Commerce. 

ACTKMl:  Notice. 


r.  The  Minority  Business 
Development  Agency  (MBDA) 
aimounces  that  it  is  soliciting 
competitive  applications  under  statutory 
authority  (15  U.S.C  1512)  and  Executive 
Order  11625  its  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  an  MBDC  for  approximately  a 
three-year  period,  subject  to  the 
availability  of  funds.  "The  cost  of 
performance  for  the  first  12  months  is 
estimated  at  $165,000  in  Federal  funds 
and  a  minimum  of  $29,118  in  non- 
Federal  contributions  for  the  budget 
period  August  1. 1991  to  July  31, 1992. 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  client  fees 
for  services,  in-kind  contributions,  or 
combinations  thereof.  The  MBDC  will 
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operate  in  the  Oklahoma  City  Standard 
Metiropolitan  Statistical  Area  (SMSA). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
tribes,  and  educational  institutions. 
The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms,  offer  a  full  range 
of  management  and  technical 
assistance,  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to    \ 
performing  the  work  requirements   \ 
included  in  the  application  (20  points)^ 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDC's  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  Client  fees  for  billable 
management  and  technical  assistance 
(M4TA)  rendered  must  be  charged  by 
MBDCs.  Based  on  a  standard  rate  of  $50 
per  hour,  MBDCs  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less  and  35%  of 
the  total  cost  for  firms  with  gross  sales 
of  over  $500,000. 

The  MBDC  may  continue  to  operate 
after  the  initial  competitive  year  for  up 
to  two  additional  budget  periods. 
Periodic  reviews  culminating  in  year-to- 
date  quantitative  and  qualitative 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  tiie  discretion  of  MBDA  based  on 
such  factors  as  a  MBDC's  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 
CLOSmo  DATE  The  closing  date  for 
applications  is  March  5, 1991. 
Applicants  should  mail  the  completed 


applications  to  the  office  specified  in  the 
project  announcement.  MBDA  will 
accept  only  tiiose  applications  (1)  which 
are  received  by  the  closing  date  or  (2) 
which  show  acceptable  evidence  of 
mailing  on  or  before  the  closing  date. 
Acceptable  evidence  consists  of  (1)  a 
legible  U.S.  Postal  Service  postmark  or 
(2)  a  legible  mail  or  courier  service 
receipt  dated  on  or  before  the  closing 
date.  Applications  must  be  post  marked 
on  or  before  March  5, 1991.  Anticipated 
processing  time  of  this  award  is  120 
days. 

AOORfSacs:  Dallas  Regional  Office,  1100 
Commerce  Sti«et  suite  7B23,  Dallas, 
Texas  75242-0790,  (214)  767-8001. 

ron  FURTHCII  INFORMATION  CONTACT: 

Yvonne  Guevara,  Dallas  Regional 
Office. 

aUPPLEMCNTARY  INFOmiATKMi: 
Executive  Order  12372 
"Inteigovernmental  Review  of  Federal 
Programs"  is  not  appUcable  to  this 
program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  A  pre-bid  conference  will  be 
held  on  February  14, 1991  in  the  Federal 
Building  at  2lS  Dean  A  McGee  Street 
room  132  in  Oklahoma  City,  Oklahoma 
at  10  a.m. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Notice:  Applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of  are 
made  to  pay  the  debt. 

Notice:  Section  319  of  Public  Law  101- 
121  generally  prohibits  recipients  of 
Federal  contracts,  grants,  and  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  specific  contract  grant 
or  loan.  A  "Certification  for  Conti-acts, 
Grants  Loans,  and  Cooperative 
Agreements"  and  the  SF-LLL, 
"Disclosure  of  Lobbying  Activities"  (if 
applicable),  is  required. 

Notice:  Applicants  are  subject  to 
Governmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26.  In  accordance  with  the  Drug-Free 
Workplace  Act  of  1988,  each  applicant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement. 

Notice:  Awards  under  this  program 
shall  be  subject  to  all  Federal  and 
Departmental  regulations,  policies,  and. 


procedures  appUcable  to  Federal 
assistance  awards. 

Notice:  A  false  statement  on  the 
application  may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment 

Dated:  January  25, 1991. 
MeMa  Cabnra, 

Regional  Director,  Dallas  Regional  Office. 
[FR  Doc.  91-2243  Filed  1-30-81;  8:45  am) 
MLUNQ  coot  lS1»-t1-1l 


Nationai  Oceanic  and  Atmosptieric 
AdminlatratkNi 

National  Marine  Fietiertes  Service; 
Public  Meetinga 

AQENCy:  National  Marine  Fisheries 
Service  (NMFS),  NOAA. 
TIME  AND  DATE:  Meeting  will  convene  at 
10  a.m.,  February  11, 1991. 
PLACE:  Second  Floor  Conference  Room. 
Silver  Spring  Metit)  Center  Building  Two 
(SSMCI^.  1325  East-West  Highway. 
Silver  Spring,  Maryland. 
MATTERt  TO  BE  CONEIDEIIED:  Section 
114(1)(3)  of  the  Marine  Mammal 
Protection  Act  (MMPA)  requires  that  the 
National  Marine  Fisheries  Service 
(NMFS)  consult  with  the  Marine 
Mammal  Commission,  Regional  Fishery 
Management  Councils  and  other 
interested  governmental  and 
nongovernmental  organizations 
concerning  its  proposed  regime  to 
govern  the  taking  of  marine  mammals 
incidental  to  commercial  fishing 
operations.  The  purpose  of  tiiis  meeting 
is  to  consult  on  the  NMFS  proposal 
which  reaffirms  the  goal  to  reduce  tiie 
incidental  kill  and  serious  injury  of 
marine  mammals  to  insignificant  levels 
approaching  a  zero  mortality  rate  and 
addresses  the  following  issues  including 
(1)  Scope  of  proposal,  (2)  Optimum 
Sustainable  Population,  OSP,  (3) 
Monitoring  of  stocks,  (4)  Calculating 
Acceptable  Biological  Removal  (ABR), 
(5)  Process  for  establishing  ABRs,  (6) 
Zero  mortality  goal,  (7)  Depleted 
species,  (8)  Endangered  Species  Act  (9) 
Allocation  among  user  groups,  (10) 
Fishery  quotas,  (11)  Intentional  non- 
letiial  takes,  (12)  Intentional  lethal  takes, 
(13)  Marine  Mammal  Protection  Act, 
MMPA.  authorization,  (14)  Categories  of 
fisheries,  (15)  Monitoring  takes,  (16) 
Enforcing  quotas,  (17)  Applicability  to 
Native  Americans,  (18)  User  fees,  and 
(19)  Implementation  date. 

Similar  consultation  meetings  with  the 
same  agenda  are  scheduled  for  February 
19, 1991,  at  10  ajn.  at  the  NOAA 
Sandpoint  Facility,  Auditorium  (Bldg.  9), 
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7000  Sand  Point  W«y.  NB..  Sm(U«. 
Washington,  and  Febniary  22.  UOl.  at  1 
p.in.  at  A»  Sharatoo  Andurage  Hotel, 
401  Eaat  aik  Ave^  Aochorage.  Alaaiia. 
Additionally,  the  NMFS  propoaal  i«  an 
agenda  item  at  the  Fiahery  Management 
Council  Chairmen's  meeting  to  be  held 
on  February  7  and  8. 1991.  at  the  Hyatt 
Regency  Westshore  at  Tampa 
International,  6200  Courtney  Campbell 
Caoseway,  Tampa.  Florida.  After  theae 
consnltation  meetings  and  the 
publication  of  the  proposed  regime  in 
the  Fadatal  Ragiatar.  a  Draft  Legislative 
Environmental  Impact  Statement 
(DLEIS)  that  analyzes  the  ^4MF8 
( proposal  and  three  altematrve 
management  regimes  will  be  available 
for  further  public  conmient  after  the 
notice  of  its  availability  and  request  for 
comments  is  published  in  the  Fodacal 
Register. 


kTMM  contact: 

Dr.  Charles  Kamella.  Chief,  Protected 
Species  Management  Division.  Office  of 
Protected  Resources.  National  Marine 
Fisheries  Service.  1335  East-West 
Highway,  Silver  Spring,  Maryland. 
Telephone:  (301)  427-2323. 

Dated:  January  25. 1991. 
NaKyFoslK. 

Director.  Off  ice  of  Protected  Reaourvet. 
(FR  Doc.  91-2219  FUed  \-Vi-Vi.  8:45  am| 
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National  TodmlcailnfoniMtton 
Sarvloa 

Govanwant^wnad  InvanUona* 


The  inventions  listed  below  are 
owned  by  agencies  of  the  LJ.S. 
Government  and  are  available  for 
lioensing  in  the  U.S.  in  accordance  with 
35  U.S.C  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  lioensing. 

Licensing  information  may  be 
obtained  by  «vhting  to:  National 
Technical  Information  Service,  Center 
for  Utilization  of  Federal  Technology- 
Patent  Licensing,  U.S.  Department  of 
Commerce.  P.O.  Box  1423,  Spriogfiled. 
Virginia  22151.  All  patent  applications 
may  be  purchased,  specifying  the  serial 
number  listed  below,  by  writing  NTIS. 
5285  Port  Royal  Road.  Springfieid. 
Virginia  22161  or  by  telephoning  the 
NTIS  Sales  Desk  at  (703)  487^4650. 
Issued  patents  may  be  obtained  from  the 
Commissioner  of  Patents.  U.S.  Patent 


and  Trademark  Office,  Washington.  DC 
20231. 

Plaaae  cite  the  aumber  and  title  of 
inventions  of  iotarest 
Dou^aa  |.  CasiaiDa. 

PatantLioaaungSp&citdiat.  Center  fortite 
Utilixation  ofFtderal  TechaoJogy. 

Depaitment  of  Agriculture 

SN6-77e.gS8  (4.724.832)    Filament  Seed 

Thresher 
SN6-797.53e  (4.764471)    Postharvest 

Biok^al  Control  of  Stone  Fruit 

Brown  Rot  by  Bacillus  Subtilis 
SNB-«14.944  (4.723i)38)    Process  of 

Preparing  Seed  Germinating 

Stimulants 
SNe-87e.047  (4,765,263)    Method  and 

Apparatus  for  Placement  of 

Fertilizer  Below  Seed  with 

Minimum  Soil  Disturbance 
SN6-882,103  (4.865.078)    Lipolytic 

Splitting  of  Fats  and  Oils 
SN6-8e4.140  (4,862.027)    Production  of 

3-HydroxypropionaJdehyde  From 

Glycerol  By  Klebsiella  Pneumoniae 
SN7-07$.160  (4.765,796)    Process  of 

Flameproofing  CeUuloaic  Fibers 

Prior  to  Dyeing 
SN7-08ai00  (4.774^)08)    Modified  Plant 

Fiber  Additive  for  Food 

Formulations 
SN7-098.174  (4,767.441)    Method  for  the 

Preparation  of  Mycoherbicide 

Containing  Pellets 
SN7-101.918  (4.959.310)    Monoclonal 

Antibodies  to  Soybean  Kunitz 

Trypsin  Inhibitor  and  immunoassay 

Me^ods 
SN7-123,411  (4,830,450)    Moisture- 

Shrinkable  Films  from  Starch  Graft 

Copolymers 
SN7-15g,99S  (4,066345)    Microbial 

Production  of  L-Altrose 
SN7-201.143  (4,973,001)    Control  of 

Insects  by  Fungal  Tremorgenic 

Mycotoxins 
SN7-248,743  (4,960.525)    Hydrocyclone 

for  Washing  Particles  in  Liquid 

Suspension 
SN7-274.721    Method  for  Reduction  of 

Endotoxin  in  Cotton  Lint  or  Dust 
SN7-299.174  (4.961,752)     Sequential 

Oxidative  and  Reductive  Bleaching 

in  a  Multicomponent  Single  Liquor 

System 
SN7-303,327  (4.968,620)    Microbial 

Detoxification  of  Xenobiotics 
SN7-315,239  (4,867.864)    Separation  of 

Cyclodextrins  by  AfTinity 

Chromatography 
SN7-325.804  (4.972,669)    Self-Feeding 

Wood  Chuoker 
SN7-362.902  (4,973,595)    Composition 

and  Method  for  Increasing  the 

Hatchabiiity  of  Turkey  Eggs 
SN7-371381  (4J)70,757]    Automated 

Excision  of  Undersirable  Material 


and  Prodactioo  of  Starting 

Matererial  for  Restriction  Meat 
SN7-4fi2.fl28  (4,873,SS0)    Cellulolytic 

N2-Fixii«  Bacteria  and  Use  Thereof 
SN7-506,219  (4^66.913)    Oiganic 

Nitriles  As  Insect  Antifeedants 
SN7-63e.a61    SupercriUcal  Fluid 

Extraction  Enhancer 
SN7-551.1O0    Laser  Treatment  of 

Livestock  Feeds 
SN7-551.102    A  Plutella  Xylbstella  Cell 

Line  for  the  Production  of 

Baculoviruses 
SN7-56a792    Nematode-Releasing 

Compositions  for  Use  in  Agriculture 
SN7-«92J35    Twin  Rinse  Columns  for 

Freeze  Concentration  of  Rinsable 

Concentrates 
SN7-592.946    Insect  Control  Using 

Insect  Attraticide  Compositions 
SN7-609,848    Compositions  and 

Methods  for  Biocontrol  Using 

Flurescent  Brighteners 

Department  of  Conunerce 

SN7-117.2S9  (4.963,523)    High-Tc 

Superconducting  Unit  Having  Low 

Contact  Surface  Resistivity  and 

Method  of  Making 
SN7-22g.935  (4,973.194)    Method  for 

Burial  and  Isolation  of  Waste 

Sludge 
SN7-410.387  (4,965,529)    High  Current 

Very  Wide  Band  Transconductance 

Amplifier 

Department  of  Health  and  Human 
Services 

SN6-022.811  (4,832.745)    Non-Aqueous 
Dental  Cements  Based  on  Dimer 
and  Trimer  Acids 

SN6-797,440  (4.970,162)  '  Human-Mouse 
Hybrid  Cell  Line  Expressing 
Monocyte-Macrophage  Properties 

SN6-920,780  (4.963,497)    Isolation  and 
Purification  of  the  R  Gene  of  HTLV- 

m 

SN7-000.22g  (4.968.672)    Adenosine 

Receptor  Prodrugs 
SN7-08g.391  (4.948,790)    Long  Acting 

Androgenic  Compounds  and 

Pharmaceutical  Compositions 

Thereof 
SN7-104,a84  (4,943,579)    Water  Soluble 

Products  of  Camptothecin 
SN7-15d.933  (4.968.601)    Method  for 

Diagnosing  Latent  Viral  Infection 
SN7-1 58.035  (4,808.630)    Method  of 

Treating  Psychotic  Illnesses 
SN7-165,173  (4,942.184)    Water  Soluble, 

Antineoplastic  Derivatives  of  Taxol 
SN7-261.303  (4.967.764)    A  Method  to 

Measure  Contact  Stress 
SN7-294.119  (4.966.602)    Attenuation  of 

Ethyl  Alcohol  Intoxication  with 

Alpha-2  Adrenoceptor  Antagonists 
SN7-299.021  (4.966.690)     3- 

Deazaneplanocin.  Intermediates  For 
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It.  And  Antiviral  Composition  and 
Method  of  Treatinent  Using  It 
SN7-307,115  (4.975.434)    Antiviral  and 
Anticancer  Cyclopentenyl  Cytosine 
SN7-346.492    Detection  of  Non-A.  Non- 

B  Hepatitis 
SN7-489,825    Peptides  Stimulating 
Cytotoxic  T  Cells  Immune  to  HIV 
Reverse  Transcriptase 
SN7-504,591    RNA  Template-Specific 
Polymerase  Chain  Reaction  (PCR) 
SN7-S07.645    Diagnosis  of  Thalassemia 
Using  cDNA  Amplification  of 
Globin  nRNA  With  PCR 
SN7-509,183    Use  of  Purinergic 
Receptor  Agonists  as 
Antineoplastic  Agents 
SN7-520,456     Method  of  Treating 
Retroviral  Infections  in  Mammals 
(Camptothecin  As  Topoisomerase 
Inhibitor) 
SN7-527,195    Adeno-Associated  Virus 

(AAV)-Based  Eucaryotic  Vectors 
SN7-528,076    Selective  Reti-oviral 
Proteinase  Inhibitor  (Using  Peptide 
Containing  Pipecolic  Acid) 
SN7-530.585    Intra-Urethral  Valve  With 

Integral  Spring 
SN7-531,311    Method  for  Purification  of 
Basic  Proteins  and  Highly  Purified 
Basic  Proteins  (Process  for 
Manufacture  of  HIV-1  Reverse 
Transcriptase  and  Related  Reverse 
Transcriptases  from  E.  Coli) 
SN7-536,101    A  Marker  for  Early 
Detection  of  Human  Hydatidiform 
Moles  and  Choricarcinomas 

Department  pf  the^terior 

SN7-336,168  (4^^1,685)    Bubble 
Injected  Hydrocyclone  Flotation 
Cell 

SN7-211,650  (4.959,164)    Rock 
Fragmentation  Method 

SN7-383,111  (4,966,237)    MeUiod  of 
Effecting  Expanding  Chemical 
Anchor /Seals  for  Rock  Cavities 

SN7-561,436    Digital  Roughness  Gauge 

SN7-570,749    Chemical  Process  for  the 
Denitrification  of  Water 

SN7-574,169    Microwave  Energy- 
Assisted  Comminution 

SN7-581.628    Binary  Concenh-ation  and 
Recovery  Process 

SN7-582,690    Pneumatic  Wall-Locking 
Geophone  System 

SN7-596,e69    Method  of  Flocculating 
Clay-Containing  Waste  Slurries 

SN7-602,598    Geological  Gyrocompass 

[FR  Doc.  91-2216  Filed  1-30-91:  8:45  am) 

BILLINO  CODE  3S10-04-M 


National  Capital  Arts  and  Cultural 
Affairs  Program,  has  been  funded  for 
1991  in  the  amount  of  $6,217,000.  All 
requests  for  information  and 
applications  for  grants  should  be 
addressed  to:  Charles  H.  Atherton. 
Secretary,  Commission  of  Fine  Arts. 
Pension  Building,  suite  312. 411  F  Stteei 
NW.,  Washington.  DC  20001,  Phone: 
202-504-2200. 

Deadlines  for  receipt  of  submission  of 
grants  applications  is  1  March  1991. 
This  program  provides  grants  for 
general  operating  support  of 
organizations  whose  primary  purpose  is 
performing,  exhibiting,  and/or 
presenting  the  arts.  To  be  eligible  for 
these  grants,  organizations  must  be 
located  in  the  Distiict  of  Columbia,  must 
be  not-for-profit,  non-academic 
institutions  of  demonstrated  national 
repute,  and  must  have  annual  income, 
exclusive  of  federal  funds,  in  excess  of 
one  million  dollars  for  the  current  year 
and  for  the  past  three  years. 
Charles  H.  Atherton, 
Secretary. 

[FR  Doc.  91-2273  Filed  1-30-91;  8.45  am] 
MLUNO  CODE  SSIO-OI-M 


COMMISSION  OF  FINE  ARTS 

1991  National  Capital  Arts  and  Cultural 
Affairs  Program 

Notice  is  hereby  given  that  Public  Law 
99-190.  as  amended,  authorizing  the 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Conunittee  Meeting: 
NAME  OF  THE  COMMITTCE:  Army  Science 
Board  (ASB). 

DATES  OF  MEETINO:  19  February  1991. 
TIME:  1000-1600. 
place:  Pentagon.  Washington,  DC, 
aoenda:  The  Army  Science  Board  (ASB) 
1991  Ad  Hoc  Subgroup  on  Improving  the 
Quality  of  Science  and  Engineering  in 
the  Army  will  meet  to  review  progress 
of  individual  members  on  assigned  tasks 
and  will  meet  wiUi  DA  officials  to 
discuss  the  structure  of  the  military  and 
civilian  personnel  systems  and  the 
proposed  Army  Acquisition  Corps.  This 
meeting  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer.  Sally  Warner, 
may  be  contacted  for  further 
information  at  (703)  695-0781/0782. 
SaUy  A  Warner. 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc.  91-2280  Filed  1-30-91;  8:45  am] 
BtlXINQ  CODE  3710-0S4I 


Department  Of  the  Navy 

CNO  ExocuHve  Panel;  Cloeed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2).  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  will  meet 
February  25-28. 1991  from  9  a.m.  to  5 
p.m.  at  4401  Ford  Avenue.  Alexandria. 
Virg.nia.  All  sessions  will  be  closed  to 
the  public 

The  purpose  of  this  meeting  is  to 
review  maritime  issues  as  they  impact 
national  security  policy  and 
requirements.  TTie  entire  agenda  of  the 
meeting  will  consist  of  discussions  of 
key  issues  regarding  national  security 
policy,  and  related  intelligence.  These 
matters  constitute  classified  information 
that  is 'specifically  authorized  by 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  and  are.  in 
fact,  properly  classified  pursuant  to  such 
Executive  Order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  tide  5.  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact: 
Judith  A.  Holden,  Executive  Secretary  to 
the  CNO  Executive  Panel,  4401  Ford 
Avenue,  room  601,  Alexandria, 
Virginia  22302-0268.  Phone  (703)  756- 
1205. 

Dated:  )anuary  22, 1991. 
Wayne  T.  Bauciim. 

Lieutenant,  JAGC.  USNH  Alternate  Federal 
Register  Liaison  Officer. 
(FR  Doc  91-2215  Filed  1-30-91;  8:45  am] 
SMJJNQ  COOC  M10-AC-M 


CNO  Executtve  Panel;  Cloaed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2).  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Energy  Task 
Force  will  meet  February  21. 1991  from  9 
a.m.  to  5  p.m..  at  4401  Ford  Avenue. 
Alexandria.  Virginia.  This  session  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
discuss  energy  issues  that  currentiy 
affect,  or  may  in  the  future  affect,  the 
U.S.  Navy.  These  matters  constitute 
classified  information  tiiat  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and,  are  in  fact,  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
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Navy  has  determined  io  whtiag  Um(  tke 
public  interest  requires  that  all  sessions 
ofth»—ttin  be  ckwed  to  tin  public 
because  they  will  be  concerned  with 
matters  listeid  in  section  552b(c)tl)  of 
title  5,  United  States  Code. 

For  farther  information  concerning 
this  meeting,  contact: 
Judith  A.  Holden,  Executive  Secretary  to 
the  CNO  Executive  Panel.  4401  Ford 
Avenue,  room  601,  Alexandria, 
Vbginia  22302-0868,  Phone  (703)  75»- 
1205. 

Dated:  Januaiy  22, 1991. 
Wayne  T.BatdDO. 

Lieutsnant.  JACC.  USNR,  AJtemate  Federal 

Register  Liaison  Officer. 

(FR  Doc.  91-2250  Filed  1-30-91: 8:45  am] 


OEPARTMEffT  OF  EDUCATION 


R  National  AaeeMment 
Govemiog  Board:  EducatioiL 
action:  Notice  of  meeting. 


r.  TbiM  toUoB  sets  forth  the 
schedule  and  propoaed  agenda  of  a 
forthcoming  teleconference  meeting  of 
the  Achievement  Levels  and  Executive 
Committees  of  the  National  Asaessmeat 
Governing  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
iFebraaryUlflOl. 
:  3  P.M.  (e.s.t.) 
:  National  Assessment  Governing 
Board,  suite  7322, 1100  L  Street  NW., 
Washington,  DC 

RM  njKTNm  MMNMATION  CONTACT: 
Roy  Truby,  Executive  Director,  National 
Assessment  Goveming  Board,  suite 
7322. 1100  L  Street  NW.,  Washii^toa. 
DC  2000&'4O13,  Telephone:  (202)  357- 
6038. 

National  Aaeeaament  Goveming  Board 
is  estabiiahed  under  section  406(1)  of  the 
General  Education  Proviaions  Act 
(GEPA)  as  amended  section  3403  of  the 
National  Aaaesament  of  Educatiooal 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  title  III-C  of  the 
Augustus  F.  HaMfkios-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  IWS  (Pub. 
L.  100-287).  (20  U.S.C  1221e-l). 

The  Board  is  estabiiahed  to  advise  the 
Commiastoner  of  the  Natiooal  Center  for 
Education  Statistics  on  policies  and 


actions  needed  to  improve  the  form  and 
use  of  the  National  AssessaMnt  of 
Educational  Progress,  and  develop 
specifications  few  the  design, 
methodology,  analysis,  and  reporting  of 
test  results.  The  Board  also  is 
respoiMibie  for  selecting  subject  areas  to 
be  assessed,  identifyiog  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
The  Achievement  Levels  Committee  and 
the  Executive  Committee  of  the  National 
Assessment  Goveming  Board  will  meet 
via  teleconference  on  February  12. 1991 
to  approve  plans  to  validate  and  refine 
achievement  levels  recommended  fbr 
Board  adoption.  Because  this  is  a 
teleconference  meeting,  facilities  %vill  be 
provided  so  the  public  will  have  access 
to  the  Committees'  deliberations. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Goveming  Board,  suite  7322. 1100  L 
Street  NW.,  Washington,  DC,  from  8:30 
A.M.  to  5:30  P.M. 

Dated:  )anuary  25, 1991. 
Ouistophar  T.  Croaa, 

Assistant  Secretary  for  Educational  Research 
and  Improvement 

(FR  Doc.  91-2223  Filed  1-30-91:  8:45  am) 
MUJNO  cooc  4aaiHn-« 


DEPARTMENT  OF  ENERGY 
MoTQMtown  Eiwrsy  TsciMOiofy 


(CooparathM  AgraaoMnt) 

AQENCY:  Morgantown  Energy 
Technology  Center,  U.S.  Department  of 
Energy  (DOE). 

action:  Notice  of  the  Availability  of  a 
Financial  Assistance  SolicitatioiL 


:  On  or  about  January  31, 1991, 
the  DOE,  Morgantown  Energy 
Tedmology  Center,  plans  to  bsue  a 
Request  for  Proposal  (RFP)  No.  DB- 
RP21-9lMC280e5  for  tiie  solicitation  of 
applications  in  support  of  research  and 
development  entitled  "Molten 
Carbonate  Fuel  Cells  (MCFC)  Stack 
Demonstration.'*  Authority  for  the  RFP  is 
the  DOE  Organization  Act  (Pub.  L  95-91 
(42  U.S.C.  7101)  and  the  DOE  Financial 
Assistance  Regulations,  10  CFR  part  600, 
subparts  A  and  C.  DOE  anticipates 
award  of  a  Cooperative  Agreement  with 
a  project  duration  of  approximately  24 
months.  Total  estimated  cost  of  the 
e^ort  is  $0,500,000:  Govemment  share  is 
not  expected  to  exceed  $5,000,000. 
FOR  FURTNM  MMNMATION  OONTACTt 

R.  Diane  Manilla,  U.S.  Department  of 


Energy,  Morgantomi  Enetgy  Tedmok)gy 
Center,  P.O.  Box  88a  Moigantown,  WV 
26506.  Telephone:  (304)  281-4086,  RFP 
No.  DE-RP21-«lMC2a065. 

•UPFLCMf  NTARV  MKMIMATKMC  The 

objective  of  this  effort  is  to  support  the 
demonstration  of  full-area,  full-height 
100-1,000  kilowatt  molten  carbonate  fuel 
cell  (MCFC)  stacks  in  order  to 
accelerate  commercialization  of  the 
MCFC  technology.  The  DOE  shall  fund 
the  design,  manufacture,  and  assembly 
of  the  MCFC  stacks  to  be  used  in  the 
demonstratioa  It  is  anticipated  these 
stacks  would  be  transported  to  a  utility 
or  other  end-user  demonstration  site  for 
system  testii^g.  Because  the  DOE  will 
only  provide  funds  for  the  design, 
manufacture,  and  assembly  of  the 
stacks,  cost  share  is  required  for  funding 
all  other  remaining  woric.  Copies  of  the 
RFP  may  be  obtained  by  submitting  a 
request  to  the  address  provided  above. 
Telephone  requests  will  not  be  honored. 

Dated:  January  25, 1991. 
Louie  L  Calaway, 

Director,  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Technology 
Center 
[FR  Doc  91-2305  Filed  1-30-91;  8:45  am] 


i 


Contafsnc*  on  Tachnology  Opttona 
for  Clean  Air  Comptaico 

AQENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 

action:  Notice  of  conference  on 
technology  options  for  clean  air 
compliance. 


introouction:  The  Clean  Air  Act 
Amendments  of  1990  signed  into  law 
November  15, 199a  will  have  a  major 
impact  on  die  electric  power  generation 
industry.  Through  its  legislation, 
emission  reduction  targets  have  been 
established  for  the  year  1995  and  year 
2000  timeframe  that  will  require  utilities 
and  independent  power  producers  to 
develop  compliance  strategies  now. 

PURPOSE  Of  THE  MUTWO:  The 

Department  of  Energy  (DCK)  will  hold  a 
conference  and  exhibition  desi^ied  to 
discuss  key  elements  of  the  1990  Clean 
Air  Act  Amendments  and  their 
implications  on  permitting  and 
compliance  options  and  to  afford 
attendees  the  opportunity  to  evaluate 
clean  coal  technologies  as  a  means  of 
compliance. 

LOCATION  AND  dates:  The  conference 
will  be  held  on  May  22  and  23, 1991  at 
die  Westia  William  Penn.  SSO  William 
Penn  Place.  Pittsbnrgh.  Pennsylvania 
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1521«(T«L  «U-«6a-«M0  or  l-«»-23fr- 

3000). 

PONaMT  OF  TNi  aanvM:  The  fixat  day 
will  coBDMBoa  with  a  ptanaiy  aeMioB 
tha.t  will  inelwle  pma^tatfonsan  iha 
status  of  the  Clean  Coal  Technology 
Program:  DOE  atatements  on  the 
imfuications  of  the  Clean  Air  Act 
Amendments  on  comiiliance  options; 
EPA  overview  ofk^y  elements  of  Oie 
Clean  Air  Act  Amendmants  affecting 
compliance  strategies:  indasby  viewa  of 
the  Clean  Air  Act  Amendments;  and 
views  from  utilities,  independent  power 
producers,  regulators,  and  le^slatocs  on 
the  role  of  clean  coal  tedmologjes  in 
meeting  the  Clean  Air  Act  Amendments. 

On  the  second  day.  May  23. 1991, 
sequential  panel  sessions  will  be  held  to 
discuss  sudi  subjects  as:  (1)  Clean  Air 
Act  Amendments  requirements  affecting 
SOi  and  NO,  reduction  compliance 
stretches:  (2)  allowance  trading 
considerations  in  developing  Clean  Air 
Act  Amendments  compliance  strategies; 
and  (3)  determining  the  cost  of  applying 
clean  coal  technologies  as  well  as  risk 
and  prudency  considerations. 

The  panel  sessions  wiQ  be  led  by 
experts  in  each  of  diese  areas.  The 
panelists  will  provide  diverse  view 
points.  Attendees  wiU  be  adced  to 
engage  in  discussions  with  the  paneUsts 
on  the  areas  described  earlier  in  this 
Notice,  and  on  such  other  subjects  as 
may  be  introduced  hy  members  of  the 
au(]Uence  or  by  ^e  panelists.  Hie  panel 
discusions  will  be  informal  and  not 
recorded. 

llie  conference  is  expected  to  adjourn 
late  afternoon  on  May  23, 1991. 

An  adjacent  area  will  be  available  for 
exhibits.  These  exhibits  will  be 
available  over  the  two  day  period  to 
allow  attendees  the  opportunity  to 
interact  with  technology  supptiees.  The 
exhibit  apace  will  be  provided  on  a 
priority  basis  to  firms  presently 
participating  in  the  dean  Coal 
Tec^ology  Program.  However,  other 
clean  coaTtedmology  exhibits  will  be 
considered  on  a  space  available,  first- 
come-first-served  basis.  Nominal  exhibit 
space  will  be  10*  wide  by  8*  feet  deep, 
althou^  multiple  spaces  or  special 
space  needs  wiU  be  provided  if  possible. 
ptiMJC  MumammoM  Individuals  may 
attend  the  conference  without 
notification  in  advance  to  DOE.  and 
there  is  no  registration  fee  or  other 
d^aige  for  attendance.  However, 
exhibitors  wiO  be  responsible  for 
makiiv  financial  arrangements  with  the 
hotel  relative  to  chaises  associated  with 
exhibits,  it  is  anticipated  diat  the  exhibH 
fee  will  be  approximately  fl2&00 
depending  on  the  exhUntors 
requirements.  For  those  wishing  to 


provide  an  exhibit  oootaet  ahouU  b« 
made  with  Jean  L  Lerch  or  Faith  L 
Cline,  Fossil  Amu.  FB-COfGnTN).  U.S. 
Department  of  tkKtf^t  WaiiUBi^on,  DC 
20545.  (301)  353-3965.  Attendees  are 
responsible  for  maldiw  their  own  travel 
and  lodgins  arraqgementa.  DOS  will  not 
provide  aqy  meals  oroflierr^reshmenta 
at  the  meefiAgs. 

IsMwd  in  Waabagteo.  DC  lanmy  2S. 
1991. 

Roiwrt  ILGeBMS, 
Assiatant  Secntaiy.  nmUAeigy. 
[FR  Doc.  Oi-OSI  Fttsd  1-W^l;  SiOaDi] 


[DodMft  llaTM91-»-aO-000] 

Algonquin  Gas  Transmlasion  004 
Proposod  Chansss  In  FERC  QasTartH 

Jaaaaiy&un. 

Take  notice  that  Algonqoin  Gaa 
Transmisaion  Company  ("Aigon<rain*') 
on  January  22. 1981.  tendefed  for  fiUing 
propoaed  changes  in  Its  FEliC  Gas 
Tariff,  Second  itevised  Vohnw  No.  1.  as 
set  fioith  hi  the  revised  tariff  sheets: 

Propossd  tobs  eflacttv  Jamiaiy  1,  IWl 

29  Rev  Sheet  No.  211. 

2  Sub  25  Rev  Sheet  No.  214. 

t.tasi 


taken! 

protaatsaAs  panas  Io  ma  i 

Any  person  wdsUng  to  become  a  party 

must  file  a  motion  to  intervene.  Oeviea 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

hispection  in  Ihe  Pid>Vc  R^erence 

Room. 


28  Rev  Sheet  Na  214. 

Algonquin  states  that,  pnrauant  to 
Section  10  of  Rate  Schedule  STB  and 
section  9  of  Rate  Schedde  SS-^  it  is 
herein  filing  to  trade  the  changes  in  the 
underiying  service  provided  by  Texas 
Eastern  Transmission  Corporation's 
Rate  Schedides  SS-2  and  SS-3, 
respectively.  The  proposed  effective 
dates  for  the  Hsted  tariff  sheets  are 
January  1. 1991  and  February  1, 1991,  as 
appropriate,  to  coincide  with  fte 
effective  date  of  Texas  Eastern's  filing. 

The  effect  of  tSie  diange  in  rates  is  to 
reduce  tiw  Injection  rate  under  Rate 
Schedde  STB  and  SS-m  by  0.et  per 

MNfflttt. 

Algonquin  notes  that  copies  of  diis 
filing  were  served  upon  each  affected 
party  and  interested  state  cammiasiaa. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20428,  fa)  accordance  with  M  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motiotts  or 
protests  should  be  filed  on  or  befbce 
Febraaiy  1, 1991.  Protests  will  be 
considered  by  the  Comnrission  in 
determining  the  appropriate  action  to  be 


LoisO. 

Secretary. 

[FR  Doc.  91-2222  Filed  1-30-91: 8:45  am] 
E«nf-sv« 


ANR  Pipalna  Co4  Prapoaad 
m  FERC  Qas  Tariff 


[Dochet  Nee.  HP8»- 188-811.  RP88-408-ei«. 
RP87-25-067] 

Januaiy  25. 1891. 

Take  notice  dmt  on  laaaary  22. 1881, 
ANR  P^wtoe  Oonpeny  ("ANK ") 
tendered  far  filiof  as  part  of  its  FSiC 
Gas  Tariff,  Qiigfaial  Vfrfeme  Na  2.  the 
below  listed  tariff  sheets  with  a 
requested  affective  date  of  November  t 
1990: 


Substitata  Sevoah  iteviaad  Sheet  No.  18 
Substitute  Sewrth  Htvisad  Sheet  Na  17 
Substitute  Seventh  Revised  Sheet  No.  U 
Substitute  Sevendi  itevised  Sheet  No.  19 
Substitute  Ninth  Revised  Sheet  No.  20 
Substitute  B^ghA  Revised  Sheet  No.  a 
Substitute  lUid  Revised  Sheet  Na  tX 

The  tariff  sheets  are  filed  to  resubmit 
rejected  tariff  sheets  and  to  reflect  tariff 
modifications  pursuant  to  an 
unpublished  Letter  Order  issued  on 
December  21. 1990  by  the  Office  of 
Pipeline  and  Producer  Regulation.  Soch 
Letter  Order  rejected  certain  tariff 
sheets  "wfaidi  were  filed  on  October  1, 
1990  in  compliance  with  the  Article  XO 
of  the  Stipidatian  and  Agreement  dated 
Augnst  la  tUO  in  die  above  oaptioaed 
dockets,  wher^  ANR's  X-cates  are  to 
be  recalculated  effective  Noveaiber  1. 
19ga  On  January  22. 1881.  ANR 
submitted  iU  requeat  for  rehearing  at  the 
Deceasber  21. 1890  Letter  Order. 

Any  pvaon  desiring  to  protest  said 
filing  ahould  fib  a  protest  wid)  the 
Federal  Eaerff  Regolatoiy  ConMtiwion. 
825  North  Capittri  Street  NB.. 
Washington.  DC  20428,  in  accordance 
widi  niiea  214  and  211  of  die 
Commission's  Rules  of  Practice  aad 
Procedure  (IB  CFR  385.214, 385^1 
(1990)).  All  such  protests  should  be  filed 
on  or  before  February  1. 1991.  Protests 
will  be  considered  by  die  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  fiSe  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
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filing  an  on  file  with  the  CommiMion 
and  ara  availabia  fat  public  inspection. 


Secntary. 

(FR  Doc  n-2223  FUwl  1-3O-01: 8:45  un] 


[Doekal  Na  RPM-iat-OIS.  at  aL] 

NaUoMl  Fual  Qm  Supply  Corp4  Raport 
of  RafUMM 

Januuy  24.  lOai. 

Take  notice  that  on  January  15, 1901, 
National  Fuel  Gas  Supply  Corporation 
(National),  tendered  for  filing  its  Report 
ofRefunds  in  compliance  with  the 
Stipulation  and  Agreement  in  Docket 
No.  RPBB-iae.  et  al..  filed  on  July  la 
1990  and  approved  by  this  Commission 
on  November  1. 1990.  Such  agreement 
required  National  to  make  payment  of 
all  refunds  by  January  15, 1991,  and 
submit  a  report  to  the  Commission 
detailing  the  distribution  of  the  refunds 
to  the  various  customers  and  setting 
forth  the  data  and  computations 
supporting  such  distribution. 

National  states  that  it  distributed  all 
applicable  refunds  to  its  entitled 
customers  on  January  15. 1991,  in 
accordance  with  1 154.e7(cM2Hiii)  of  the 
Commission's  Regulations,  with  copies 
of  the  report  served  upon  both  its 
customers  and  upon  all  interested  state 
regulatory  agencies. 

National  has  reserved  the  right  to 
modify  its  refunds  subject  to  any 
revisions  of  its  rates  by  the  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20428.  in  accordance 
with  rules  211  and  214  of  the 
Commission's  rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214 
(1009)).  All  sudi  protests  should  be  filed 
on  or  before  January  31, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  bat  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

I  nil  n  fufciH. 

Secntary. 

(FR  Doc  91-2224  Filed  1-30-ai:  8:45  am] 


(Doekal  Na  TM1-1-t7-0011 

North  Pwm  Qm  Co;  PrapoMd 
Ctwngoo  m  FERC  Qm  Tariff 

January  25.  IWl. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  January  22. 
1901.  tendered  for  filing  Substitute 
Fourth  Revised  Sheet  No.  3A  to  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 

North  Penn  states  that  the  revised 
tariff  sheet  is  being  filed  to  cotrect 
certain  computation  errors  made  in  its 
original  Annual  PGA  filing  submitted  on 
December  2a  190a  This  filing  in  North 
Penn's  Annual  PGA  rate  filing  proposed 
to  become  effective  March  1. 1901  and  is 
designed  to  reflect  changes  in  the  cost  of 
gas  for  the  period  March  1. 1991  through 
May  31. 1991.  The  changes  in  the  cost  of 
gas  for  this  period  result  in  a  decrease  of 
129700  per  Mcf  to  the  G-1  Rate 
Schedule. 

North  Penn  requests  waiver  of  any  of 
the  Commission's  Rules  and  Regulations 
as  may  be  deemed  necessary  in  order  to 
permit  the  proposed  tariff  sheet  to 
become  effective  March  1, 1991. 

North  Penn  states  that  copies  of  this 
letter  of  transmittal  and  all  enclosures 
are  being  mailed  to  each  of  North  Penn's 
jurisdictional  customers  and  state 
commissions  shown  on  the  attached 
service  list 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20420.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214. 385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  February  1, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lok.D.  Cashdl 
Secretary. 

(FR  Doc  91-2225  Hied  1-30-01: 8:45  am] 
I  cooa  sTir-si-M 


(Docfcat  Na  RPtO-104-007] 

Taxoa  Q—  Tranaiwlaalon  Corp.; 
Propoaad  CtMngaa  In  FERC  Qaa  Tariff 

January  24, 1991. 

Take  notice  that  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
on  January  17, 1991.  tendered  for  filing 
the  follo«ving  revised  tariff  sheet  to  its 


FERC  Gas  Tariff.  First  Revised  Volume 
NaZ-A: 

Third  Substitute  Original  Sheet  No.  10. 
Third  Substitute  Original  Sheet  No.  11. 
Substitute  First  Revised  Sheet  No.  11. 

Texas  Gas  states  that  these  tariff 
sheets  are  being  filed  to  reflect  newly 
revised  IT  rates,  filed  on  January  0. 1991, 
in  compliance  with  the  directive  of  the 
December  18. 199a  "Letter  Order 
Pursuant  to  I  375J01(b)(l)  and  (b)(3)"  in 
die  referenced  docket.  The  instant  filing 
reflects  the  correction  of  a  typographical 
error  on  Sheet  Nos.  10  and  11  with 
respect  to  the  mainline  minimum  rate, 
and  the  current  Gas  Research  Institute 
(GRI)  funding  unit  effective  January  1, 
1991. 

Texas  Gas  states  that  a  copies  of  the 
filing  were  served  upon  Texas  Gas's 
juriMiictional  customer  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20428.  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214. 385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  January  31, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Caahall. 
Secretary 
(FR  Doc  91-2226  Piled  1-30-91: 8:4S  am] 

MUNM  COM  S717-ei-ll 


[Doekal  Na  RnO-«2-004] 

Taxaa  Qaa  Tranamlaaion  Corp.;  Roport 
of  Rafunda 

January  24, 1991. 

Take  notice  that  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
on  December  10. 1990.  tendered  for  filing 
with  die  Federal  Energy  Regulatory 
Commission  (Commission)  its 
Supplemental  Report  of  Refunds,  made 
in  accordance  with  the  provisions  of 
Article  I  of  die  Stipulation  Agreement  in 
Texas  Gas's  Docket  No.  RP90-52-004. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Sb«et  NE., 
Washington.  DC  20420.  in  accordance 
widi  rules  211  and  214  of  die 
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commission's  rules  of  Practice  and 
Procedure  (18  CFR  985.211  and  365.214 
(1909).  All  aacfc  pfrtaaU  ahoaWbe  Bed 
on  or  bafara  faanmy  81,  isn.ftoteats 
will  be  eooaldaaad  by  the  GamidaakMi  in 
detemtining  tha  atnauptiata  actioB  to  be 
taken,  but  tffll  BOt  aerva  to  maka 
proteatanta  paitfaa  to  Ika  prooaedBng. 
Persons  that  aia  aliaady  parties  la  in 
procaediBg  need  not  fiia  a  aiotfoB  to 
intervene  hi  tUa  mattec  Copies  of  dds 
filii«  are  on  file  witk  the  Canakstoii 
and  are  avaUaUa  for  public  inapeetton. 

LoisD-CashaB, 

Secretary. 

[FR  Doe.  01-2Z2T  Red  l-ao-M:  S:46  am] 
aauNO  cooa  sm-at-a 


[Docket 

and  nP%*  11000,  flP91-2»40e] 

Entax.  A  DMaloii  of  AfUa.  IM,  at  aL  «. 
UnHedOaaWpo  Una  Company 

January  24. 190L 

On  January  15, 1991.  United  Gas  Pipe 
Line  Ccapanir  ("Unitadl  filed  a 
propoaad  Sdptittkm  mad  A^eenent 
("Settiement")  in  die  above-referenced 
proceeding  to:  (Ij  Effectaate  ndiioed 
rates  and  ravaoae  reqponaibiUty  for  ail 
customers  effective  A|»il  1, 1991;  (2) 
propose  a  final  resolution  of  all 
outstandii^  issues  regarding  the 
allocatioa  of  aad  responaibSUy  for 
United's  take-or-pay  costs;  (3)  set  forth 
the  parameters  of  a  restnictiuing  of 
Unitad'a  aales.  transportation,  and 
storage  services  whidi  United  will  seek 
to  make  available  in  its  general  section 
4(e)  rate  case  to  be  filed  of  March  31, 
1991,  with  a  proposed  effective  date  of 
October  1. 1991;  (4)  finally  resolve 
United's  Unpaid  Accruals  proceeding  in 
Docket  Nos.  RP84-42.  el  al.  by  providing 
for  cash  refunds  totalling  $13  million 
with  interest  in  twelve  quarterly 
installments,  thereby  resolving  all  tssoes 
in  that  procawihig;  (5)  resolve  all  issoes 
pending  in  the  Complaint  proceeding 
recently  filed  under  Section  5  of  the 
Natural  Gas  Act  in  Docket  No.  RP91-28- 
000  by  Entex,  a  division  of  Arida,  Inc..  et 
al.:  (6)  reserve  all  issues  relating  to  die 
alleged  effectiveness  of  die  ANGST 
tracking  provisions  of  United's  FHtC 
Gas  Tariff,  diereby  rendering  moot  the 
"Partial  Initial  Decision"  issued  in 
Docket  No.  RP88-02.  et  al.  on  November 
2, 1990;  (7)  resdve  all  issues  regarding 
the  "Expedited  Initial  Decision"  issued 
December  20. 1990  in  Docket  No.  RP88- 
92.  et  al.  vrith  respect  to  the  application 
of  the  Commission's  Rate  Design  resolve 


aU  Usuea  in  Docket  No.  CP8er2114 
relating  to  die  abanbniaeatlqr  United 
of  its  Texas  fadOfies. 

Take  nottoe  that  InitfalCowraewte  on 
die  aettkment  araat  be  fifed  oo  or  faelofe 
Februaiy  4. 1901.  and  Reply  GeaiBHBta 
must  be  fibd  OB  ar  before  Febneiy  M. 
1991.  Panens  svisirinf  to  beeone  a  party 
must  neve  to  intervene  and  leoehre 
intervenor  status  pareaant  to  the 
CommlaskHi's  regolatiens  (18  CFR 
385.214). 

LoisD-CashaO, 
Secretary. 

\FRDee.n-92S»V0ei\-»-n;9Mmm} 
I  cooa  sriT-evii 


[Docket  Noa.  RP91-4»-002.  Tini-»-43-002 

andl 


[Docket  Noa.  IS0O-21-O00,  ISM-S1-000, 
IM0-S2-000,  «l»4O|«0il1M1-1-<M, 

I 


UmCoi 
Co; 


WIManw  Natynl  Gao  Co;  Propoaad 
Chai^aa  In  FERC  Qaa  TaiW 

]anaaiy2SbUBl. 

Take  notice  diet  WUliasH  NrtBol 
Gas  Company  (WNGJ  on  Januaiy  22. 
1991,  tendered  for  ttsiig  die  followiog 
tariff  sheeU  to  its  FERC  Gas  TanB.  First 
Revised  Volume  No.  1: 

SecoMi  Ravised  Sheet  No.  122.  SriMtitBte 
Oiigiad  Sheet  Nos.  UB,  »8.  and  Ha. 

WNG  states  diat  diis  filing  is  being 
made  in  compliance  with  the 
Commission's  December  28, 1990  Order 
in  Docket  Nos.  RP91-43-000.  et  aL 

WNG  states  diat  copies  of  ita  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  deahing  to  protest  said 
filing  should  file  a  protest  with  die 
Federal  Energy  Regniatory  Connnissioni 
825  Nocdi  Capitol  Street  NE.. 
Washingtoa  DC  20426,  in  accordance 
widi  §§  385.214  and  385.211  of  Uie 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  Fdiniaiy  1, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  approfmate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  oo  file  with  tbe 
Commission  end  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaaheB, 

Secretary. 

(FR  Doc.  91-2229  Filed  1-30-01;  8:45  am] 

■ueta  cooc  srn-at^ 


Jamiaiy  25. 1991. 

Take  notice  diat  a  conference  will  be 
convened  in  diis  procee^Kng  beginning 
on  February  21. 1991  at  1  pai.  at  die 
offices  of  ^  Federel  Enngy  Regulatory 
Commission.  810  First  Street.  NK, 
Washii^tcHi.  DC  20120.  for  the  purposes 
of  exploring  the  poaJhbi  settleanat  et 
die  above-referenced  dockets. 

Any  party,  as  defined  by  IB  CFK 
385.102(c).  or  eny  partidpaut  as  defined 
by  18  CFR  385.10!^)  is  invited  to  attend. 
Persons  wishing  to  beoeme  a  par^  aanst 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commiarian's  n^gvlations  (18  CFS 
385.214). 

For  additaeaal  MbmatioB.  pleaee 
contact  bene  B.  Saopo  at  (202)  JOB-lsao, 
or  Joanne  Levaqae  at  ^02)  SOB-STOS. 
LoisD.OBshrfl 

[PR  Doc  91-2290  FHed  l-90-ai;  0:45  am] 
iMAaia  cooa  sriT^si-ii 


[Docket  No.  11P0O-O2-O001 

WHRaton  Baobi  interatato  Pipaino  Co^ 
Report  of  Rafunda 

Jamary  24, 1991.  • 

Take  notice  diat  Wtdiatnn  Basin 
Interstate  Pipeline  Company  (Williston) 
on  December  20, 1990.  tendered  for  fifing 
with  die  Federal  Energy  Regulatory 
Commissian  (ConuaiBsiaaJ  its  Report  of 
Refunds,  made  pursuant  to  a 
Commission  "Order  Granting  Rehearing 
in  Part"  issued  November  23. 1990  under 
Docket  No.  RP9O-02-000.  Wdliston's 
filing  has  been  submitted  imder  protest 
due  to  Wdliston's  intentioii  to  file  an 
Application  for  Rehearing  of  the 
Comcaiasion'a  November  23, 1900  order. 
and  is  made  withont  prefodioe  to 
Williston's  rights  on  reiiearing  of  socb 
order. 

Any  person  destriog  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capital  Street  NE., 
Washington.  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
commission's  rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214 
(1989).  All  such  protests  should  be  filed 
on  or  before  January  31. 1991.  ProtesU 
will  be  considered  by  die  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  Mrv«  to  make 
protMtants  partiee  to  the  procaecUna. 
Penons  that  ate  already  parties  to  the 
the  proceeding  need  not  file  a  motion  to 
intervene  in  tUs  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
iD.1 


Secntary. 

(FR  Doc  91-a231  FlUd  1-aO-ai:  6:45  am] 

i«nv-eMi 


Offloa  of  Foaal  EiMfQy 
(FC  Oodal  Na.  M-M^MIl 

vHmma  pnraiauni  ■Miiiavaipi  uniar 
vraninQ  AinnomDoii  lo  imparl 


r:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  an  order  granting 
authorixation  to  import  natural  gas  from 
Canada. 


ft  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  it  has  issued  an  order  bi  FE 
Docket  No.  90-102-NG  granting  blanket 
autlunixation  to  CanStates  Petroleum 
Marketing  (CanStates)  to  import  from 
Ca*  ada  up  to  180  Bcf  of  natiual  gas  for 
sl|||rt-term  sales  over  a  two-year  term 
beginning  from  the  date  of  flitt  delivery. 
The  order  authorises  CanStates  to 


import  the  gas  from  any  point  on  the 
international  border  traate  existing 
facilities  are  located. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  In  the  OCRoe  of 
Fuels  Programs  Docket  Room,  3P-06e, 
Forrestal  Building,  1000  bidependence 
Avenue  SW.,  Washington.  DC  20686. 
(202)  58e-M78.  The  dodcet  room  is  open 
between  the  houn  of  8  aun.  and  4:30 
p  jn.,  Monday  through  Frtday,  except 
Federal  holidays. 

Issued  in  Wtahingtoo.  DC  January  2S, 
un. 

CHffofd  P.  ToBMsnmU, 
Acting  Deputy  A$»i$taiit  Secntary  for  Piieb 
PmgroatM,  Office  ofFonil  Energy. 
(FR  Do&  01-2308  Filed  1-30^:  8:45  am] 


[Docket  Na  FC  CftE  tl-07;  CerWIealtefi 
Notice   781 


Of 

to 


of  Cnmnlanro:  Coal 
Etodilc  PowofplMit 

OftiM 

mdiMlrWFMlUao 


Act.  — Amandod 

Aomcv:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  of  filing. 


ft  Tide  n  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA). 
as  amended  (42  U.S.C  8301  et  seq.). 


provides  that  no  new  electric 
powerplant  may  be  constructed  or 
operated  as  a  base  load  powerplant  \ 
without  die  capability  to  use  ooal  or 
another  alternate  fuel  aa  a  primary 
energy  source  (FUA  eectkm  201(a),  42 
U.S.C  8911  (a).  Sopp.  V.  1987).  In  order 
to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electric  powerplant  to  be  operated 
as  a  base  load  powerplant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  to  FUA  section  201(d).  to  the 
Secretary  of  Energy  prior  to 
coiutruction,  or  prior  to  operation  as  a 
base  load  powerplant,  that  such 
powerplant  has  the  capability  to  use 
coal  or  another  alternate  fiiel.  Such 
certification  establishes  compliance 
with  section  201(a)  as  of  die  date  it  is 
filed  with  the  Secretary.  The  Secretary 
is  required  to  publish  in  the  Federal 
Register  a  notice  reciting  that  the 
certification  has  been  filed.  One  owner 
and  operator  of  proposed  new  electric 
base  load  powerplant  has  a  filed  self- 
certification  in  accordance  with  section 
201(d). 

Further  information  is  provided  in  the 
tUWUBMNTARV  WWMMATION  section 

below. 

wumMmummf  iNrowiiATiON;  The 
following  cooqwny  has  a  filed  self- 
certification: 


"& 


Pow  OovRpvy*  iMra^  CA*. 


01-16-eo 


OOfflbiM 

Cyda. 


90 


aon,NV. 


Amendments  to  die  FUA  on  May  21, 
1987  (Pub.  L 100-42),  altered  die  gen«al 
prohibitions  to  Include  only  new  electric 
base  load  powerplants  and  to  provide 
for  the  self-certification  procedure. 

Copies  of  dds  self-certification  may  be 
reviewed  in  the  Office  of  Fuels 
Programs,  Fossil  Energy,  room  3F-0S6, 
FE-S2,  Fomstal  Buikling.  1000 
Independence  Avenue  SW., 
Wellington.  DC  20585,  or  further 
information  call  Myra  Couch  at  (202) 
586-6700. 

Issued  in  Washington.  DC  on  January  25. 
190L 

ADihaay|.Ceaw. 

Director,  Office  of  Coai  and  Electricity.  Office 
ofFiiele  Programe,  Ftieeil  Energy. 

[FR  Do&  91-2304  Filed  l-30-«l:  8:45  am] 


wfiiGV  Of  novwig*  ana  Mppoin 

laauanoooi  uanaiona  ana  uroMai 
Woak  of  Daoambar  31|  19M  Thrauflh 
January  4, 1991 

During  die  week  of  December  31. 1990 
throu^  January  4. 1991.  the  decisions 
and  orden  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Bnergy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orden  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington,  DC  20685. 
Monday  through  Friday,  between  the 
houn  of  1  p jn.  and  5  pjn.,  except 


Federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system. 

Dated:  January  24, 1991. 
Gaotfa  B.  Bieiaay. 
Director.  Office  ofHearinge  and  Appeals. 


Hanford  EdtKOtion  Action  League.  01/ 
02/91.  LFA-00e2 

Hanford  Education  Action  League 
filed  an  Appeal  frtim  a  partial  denial  by 
the  Deputy  Assistant  Secretary  for 
Nuclear  Materials  of  a  Request  for 
Information  that  It  submitted  under  die 
Freedom  of  Information  Act  (FOIA).  In 
considering  the  portions  of  the  Appeal 
that  concern  information  withheld 
punuant  to  Exemption  8  of  die  FOIA, 
the  DOE  determined  that  die  Deputy 
Assistant  Secretary  had  not  adequately 
Justified  die  applicabUity  of  Exemption  8 
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to  die  deleted  material.  The  Appeal  was 
therefore  remanded  to  the  Deputy 
Assistant  Secretary  with  instructions  to 
either  release  the  material  withheld 
under  Exemption  8  or  provide  a  more 
thorough  justification  for  its 
wiUiholding.  Accordingly,  the  Appeal 
was  granted  in  part 

Refund  AppUcadons 

Associated  Service  Corporation.  01/0*/ 
91.  RF272-A1459 

The  DOE  issued  a  Decision  and  Order 
in  the  subpart  V  crude  oil  special  refund 
proceeding  denying  an  Application  for 
Refund  filed  by  Associated  Service 
Corporation  of  Indianapolis.  Indiana. 
The  applicant  had  received  a  refund 
from  die  Retailers'  Escrow  purauant  to 
die  MDX.  No.  378  Stripper  Well 
Setdement  Agreement.  The  applicant 
had  also  signed  the  required  waiver 
purauant  to  which  a  firm  released  all 
rights  to  a  Subpart  V  crude  oil  refund. 
The  applicant  claimed  that  it  had 
altered  the  terms  of  the  waiver  to  limit 
its  release  to  gallons  which  were 
specifically  reimburaed  from  the 
Retailen'  Escrow.  The  DOE  found  that 
the  alteration  to  the  waiver  was 
ineffective  because  no  party  to  the 
Settlement  Agreement  has  the  right  to 
unilaterally  alter  the  court-apprttved 
terms.  Accordingly,  the  DOE  denied  the 
application. 

Columbus  Bituminous  Concrete  R.J. 
Noble  Company,  01/02/91,  RF272- 
22415,  RD272-22415,  RF272-27307, 
RD272-27307 

The  DOE  issued  a  Decision  and  Order 
granting  the  subpart  V  crude  oil  refund 
applications  of  Columbus  Bituminous 
Concrete  and  R.J.  Noble  Company,  both 
road  construction  companies  principally 
involved  in  the  production  of  asphalt.  A 
group  of  state  governments  and 
territories  of  the  United  States  (the 
States)  objected  to  the  applications, 
offering  data  concerning  the 
construction  industry  as  a  whole.  The 
DOE  determined  that  the  States  had 
failed  to  produce  any  convincing 
evidence  to  show  that  the  applicants 
had  been  able  to  pass  on  the  crude  oil 
overcharges  to  their  customers,  and 
found  that  the  States  failed  to  properly 
address  the  individual  situations  of  the 
applicants.  The  DOE  granted  Columbus 
a  refund  of  $45,147,  based  on  its 
approved  purchases  of  56,433,817 
gallons  of  petroleum  products.  The  DOE 
granted  R.J.  Noble  a  refund  of  $26,910, 
based  on  its  purchases  of  33.637,939 
gallons.  The  DOE  also  denied  the 
Motions  for  Discovery  filed  by  the 
States  in  each  case,  for  reasons 
discussed  in  earlier  Subpart  V  crude  oil 


Decisions.  See,  e.gM  Christian  Haaland 
A/S.  17  DOE  1  85,499  (1988). 

Texaco  Inc/Larry  Tate.  01/04/91. 
RF321-124S4 
The  DOE  issued  a  Supplemental 
Decision  and  Order  in  the  Texaco  Inc. 
special  refund  proceeding  regarding 
Larry  Tate.  In  Texaco  Inc/Hinson  Oil 
Co.,  Case  Nos.  RF321-2494  et  al. 
(December  7, 1990),  die  DOE  granted  a 
refund  of  $3,574  to  Larry  Tate  for  his 
purchases  of  refined  petroleum 
products.  However,  on  December  7, 
1990,  Mr.  Tate  filed  a  second  refund 
application  on  behalf  of  the  same 
station  in  which  he  certified  that  he  had 
filed  only  one  refund  application  in  the 
Texaco  refund  proceetUng.  In  view  of 
this  false  certification,  the  DOE 
rescinded  the  applicant's  refund  and 
stated  that  it  will  deny  the  second 
application  unless  Mr.  Tate  can  provide 
a  satisfactory  explanation  for  the  filing 
of  the  duplicate  application. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orden  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orden 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Name 


Atlantic  RichMd 

Co./Farmiand 

Industrie*,  inc. 
Atlantic  RicMeid 

CoVLR.  Waters. 

Inc. 

Perfection  OH,  Inc 

Ceil  King.  Inc 

Exxon  Cocporation/ 

Oceena  Terminal 

Corporatioa 
Exxon  Corporation/ 

StcyKne  Exxon. 
Gulf  Oil  Corp./Bi-Rite 

Oil  Company,  Inc. 

etal. 
Gulf  Oa  Corp./Robert 

L  Davit  ef^. 
Marsden  Chevrolet 

Inc. 
Murphy  Oil  Corp./ 

Don's  Spur  Station 

etal. 
Shell  ON  Company/ 

Attaway's  Shell 

Seo/ioe  Station. 

Ken  MiHevHIe 

Shell  Oil  Compeny/ 

Butler  Aviation  «f 

1. 
Shell  Oil  Company/ 

United /UrUnea,  Inc. 
Texaco  IOC/Clancy's 

Texaco  era/. 
Texaco  Inc/CoHege 

Squere  Texaco. 
CoSege  Square 

Texaco. 


CaseNa 


RF304-11835 


RF304-2374 


RF304-2375 
RF304-4443 
RF307-10166 


RF307-10167 
RF300-11036 

RF300-6S62 

RR272-33 

RF309-660 

HF315-127 


RF31 5-289 
RF31S-8341 


RF31 5-5541 
RF321-118 
RF321-10614 
RF321-11869 


Data 


Texaco  Inc/Farrsl 
Unes.  Inc.  era£ 

Texaco  Irtc/Norlh 
Brady  Taaaoa 


PeSoleumeervioea, 
Inc. 
Tcnco  Inc/Ray  C. 


01/04/91 
01/04/91 

01/04/91 

01/02/91 
01/02/91 

01/04/91 
01/04/91 
01/03/91 

01/02/91 

01/02/91 

01/04/91 
01/02/91 
01/04/91 


Green  Mountain 

Tviaca 
Texaco  Inc/Red 

Carpal  Car  Wash. 
BlaMweS  fUce  Inc ..- 
H.C  oMkmvm*  inc.*— 
TexBco  lnc7Robert 

H.  Helerar. 
Texaco  lnc./Wagner 

Oil  Company  era/. 


CaeeNa 


RF321-3022 
RF321-3717 
RF321-10117 

flF321-10719 

RF321-1O017 

RF321-3606 

RF321-5e02 

RF321-10ae7 

RF321-32B5 

RF321-3242 


01/02/91 
01/04/91 

01/03/91 
01/04/91 


01/04/91 
01/04/91 


Dismissals 

Tlie  following  submissions  were  dismissed: 
Name  and  Case  No. 

Adams  Texaco;  RF321-730 
Amherst  Exempted  Village  Schools; 

RF272-82049 
Baldwyn  Seperate  School  District; 

RF272-79931 
Charlie  Oh;  RF304-6409 
Clayton's  Texaco:  RF321-2212 
Dassell  &  Son  Texaco;  RF321-3G43 
Die  Arco  Tankstelle;  RF304-2667 
Dodson  Texaco  Service;  RF321-4192 
Don's  Texaco;  RF321-1920 
Edfel  MP&G  Tune  Up;  RF304-^74 
Edfel  MP&G  Tune  Up;  RF304-8273 
F.L  Hatcher  &  Son,  Inc.:  RF307-7151 
Frank's  Texaco;  RF321-5665 
George  R.  Brown  Leasing;  RF272-84773 
Girton's  Texaco;  RF321-6084 
Harris  4  Riggs  Gulf  Service;  RF300- 

13131 
Holbert's  Texaco:  RF321-2899 
Joe  Cantu  Texaco;  RF321-1115 
Johnston's  Texaco;  RF321-1139 
Julian  CUngingsmith;  RF304-690 
Kenmare  School  District  #28;  RF272- 

80225 
Kennecott  Corporation:  RF272-12164 
Knechel's  Texaco;  RF321-8007 
Mac's  Garage:  RF304-2e09 
Matawan  Texaco;  RF321-667 
Mather's  Market;  RF304-435 
Meridian  Texaco;  RF321-2111 
Miller  Texaco;  RF321-714 
Nebraska  Energy  Office;  LEE-0018 
Needham  Gulf  Service:  RF300-8650 
Robert  H.  Hall:  RF321-11821 
The  Auto  Works;  RF304-2908 
Tidewater  Drive  Texaco;  RF321-1350 
Vander  Pluym  OU  Co.,  Inc.;  RF300-11588 
Wabiut  Grove  Producte;  RF272-12140 
Wes'  Texaco;  RF321-1492 
Western  Reserve  Local  School  District; 

RF272-82069 


Fm^ad  lUiliiler  J  VoL  S%,  Ho.  21  J  Thwimfaqr.  jaauaxf  31.  IMl  /  KoHcm 


Woodland  Texaca  KFSZl-MOO 


EN  VIRONyEMTAL  WtOIECTJOM 
AQENCY 


Aomcv:  EnidianaMotal  Ptotectkm 
AgenQy(ERA^ 
;  Notice. 


■UMMAWT,  Tliis  noQce  niuionnRM  "EPA's 
approval  of  an  i^ppHraXnn  for  teat 
marketing  exemptions  (TMEs)  under 
section  5(h)(1)  of  the  Toxic  Subetaaces 
Control  Act  (TSCA)  and  40  CFR  720.38. 

as  T-Ql-5  and  T-Ol-a.  The  teat 
marketing  conditions  are  described 
below. 

VPWL I IVI OATK  January  S,  1901. 
KM  WJWIMMIWWUKITinW  CONTACT: 
Marii  Howard.  New  Chemicals  Branch, 
Chemical  Control  Division  {TS-TM}, 
Office  of  Toxic  Sinwtances, 
Environmentaa  Protection  Agency,  Rm. 
B-eilC  4n  M  St  BW..  Washington.  DC 
20460,  (am  2«8-«4S. 

5(h)(1)  of  TSCA  authorizes  &A  to 
exempt  penooa  fren  pfemaMsacture 
notifioalisn  fVM()  saq^eneiita  snd 
penaM  fkem  i»  uisswf  aclase  or  iapw  t 
new  chemical  aobstanoes  for  lest 
mwiwWig  piatinaw  tf  the  A^aney  fiib 
that  the  mwrfai'.>iw.  praoaasiao, 
distribvMoB  tainn—Hrrw.  aaa.  aad 
disposal  of  the  substances  for  test 
marketing  paiyoaaa  will  oot  praaeat  aa 
unreasonable  risk 'Of  injury  to  health  or 
the  envirooment  EPA  m^  iatpose 
restrictions  on  laat  marketing  aodvitiea 
and  may  modify  or  revoke  a  test 
markeOng  exemption  upon  receipt  of 
new  information  which  casts  si^ilBcant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  liA.  of  injury.  B>A  hereby 
approves  T-«l-5  and  T-OT-6.  EPA  has 
determined  ^Mt  leet  marketing  of  ^se 
new  chemical  aobatanoes  desaibed 
below,  under  the  conditioBS  s«t  out  ia 
the  TME  appUoaitiaaa,  ood  for  Hm  IfaM 
periods  and  ivsMcttana  aiiadSad  baiew, 
will  not  preseal  aa  aareasaaable  liisk  of 
injury  to  heailh  «r  Ibe  eovioaaDiaBt 
ProdadiaB  valuaaa.  wsea.  aad  the 
■oaiber  af  CBStoaers  mint  sot  exoead 
that  specified  Itk  the  apyUcaiMas.  AH 
other  conditiona  aad  iaatili:tii.His 
-described  in  the  appiiratinas  and  in  this 
notice  must  be  met. 


Hi*  ffffr»i«rf«g  additional  restrirtinns 
apply  to  T-ei-4  aad  T-U-6.  A  biB  of 
lading  accompanying  each  shipment 
must  sta<e  that  the  use  of  the  wAstance 
is  restricted  to  that  approved  in  the 
TMK  laariiMoB,  flia  appttoaaftahril 
matetaki  die  f aHawing  nooads  isrtM  S 
yean  atftar  Ifae  4iat8  iwy  am  creatad, 
and  ahaW  —^a  tbeai  avaflafcla  far 
inspectioa  ar  oepyiag  ia  aocondance 
with  aaotton  11  af  T8CA: 


1.  Records  of  ^  tjnantity  of  the  IME 
substances  produced  and  fbe  date  tif 
manafactnre. 

2.  Records  of  dales  of  the  shipments 
to  each  customer  and  (he  Quantities 
sujylied  in  eacih  shipment 

3.  Capias  of  aaWl«fladii«  that 
accompaidas  aadi  slri|iwiimt  of  the  TME 

subsUac 


T-t«-l 

Dtit&  cf  RfOCttpV  Decanrocr  16, 1960. 

Notice  of  Receipt  January  W,  1991  {n 
FR1634). 

Applicant:  Westinghouse  Electric 
Coiponraon. 

Cheuiitaf.  Pinyuiei  of  Maleic 
AafaydiMe  IltSS-Sl-e],  Atfipic  Add  tl24- 
04-9],  Tekahydiuphlahc  Anhydride  18^ 
43-#J,  Diethylene  Glycol  (111-46-6], 
Neopentyl  Glycol  1126-^0-7],  and  Dimer 
Acids  161796-69^]. 

Use:  Potting  compound  for  electro- 
magnets. 

fivduction  Volume:  ZLSOO  ^diagrams. 

Number  of  Customers:  5. 

Test  Maiieting  Period:  15  mon^, 
commencing  on  first  day  of  comaiardal 
ictura. 


T-91-6 

Dote  of  Recvipt.  Oooember  16, 1990. 

Notice  of  Receipt  January  IB,  1S91  (56 
FR1634). 

Appiicant  Westin^iouse  Btaoiric 
Corporation. 

Chemical:  Polymer  of  Maleic 
Anhydride  [108-31-6], 
Dicfdapentarfteae  (77-7S-aj,  Oietfiylene 
Glycol  [111-46-6],  Ethylene  Glycol  pOf- 
21-1],  I^pylene  fjlycol  [55-55-6], 
laofi^lic  Acid  (121-01-5],  aad  water 
[7732-18-5]. 

Use:  Electric  insulating  varnish  for  dip 
and  vactami/pressure  impragnatioB 
applications. 

Ppooootion  VbraBiBT  16,506  knugiams. 

Number  of  Customecs:  15. 

Test  Marketing  Period:  18  months, 
ooamencing  oa  first  day  of  ooaBaeFcial 
manufacture. 

Risk  Assessment  EPA  identified  ao 
siguificant  health  srcovinaaMiital 
concerns  for  the  test  market  substance. 
Tlierefoie,  ttie  test  market  activities  wSl 


not  peasant  aqy  iaiiieasnnnhle  risk  of 
Injury  to  health  ar  ihe  anvironraaat 

"Oa  Aflaacy  naaarvoa  the  r%ht  la 
resciad  appaawi  ar  aKidify  the 
co^Miaaa  aad  taatrifltiaaa  of  aa 
exemption  shooU  aagr  aear  iniraiBtsline 
Uiat  eoBoes  4o  its  arttaaMoB  cast 
significant  doubt  on  Jta  fiadiag  ihH  tbe 
test  marketing  activities  will  not  pteaeat 
any  unreasonable  risk  of  injury  to  health 
or  the  eaviionaMnt 

Dated:  January  25,  IWl. 

lohBW.MakHia. 

Dimctee,  CImitieal  CantK^DkHaiaa.  €3§iee  af 

Toxic  Sabatmcaa 

[FR  Doc.  81-2298  FUed  X-at^-tH.  8:45  aiq] 


FEDERAL  COMUUNICATIOIIS 


Inc.  at  I 
Statlona 

1.  The  Gonmiseion  has  wefefe  it  the 
followtag  mohnBy  exJuslvB 
appUcatioRS  for  four  new  PM  stations: 


1 

A.BI«*Httls 
OriSMl 

BPH-690123MO 

90-«22 

mc:  Spakana,  WA. 

B.  UpparCMunMa 
BiiBSuaa*»<we.i 
ascaan,WA. 

aEailimart 
Educalionai 
FoundaSon,  Inc.; 
Spoltana,  Wn. 

Bm-890173MV 

agouaiM 

(OawiUMtf 

l$mMhaaangand 

l.niwiiulal.B 
^Oaaa^a■■a.A. 

B 
3.  UHimal^  A.  B 

1 

* 

9 

A.JotaSMItt: 

ePK4Ba3UMT  : 

ae^flsi 

SaMBFa.llM- 

BVlKwrtaSMu 

BPH-aS03UMU 

8aniif=a,1«.M.. 

C.  SKR.  Inc.;  Sanla 

opiiasaataMv 

F«.N.M. 

D..lnaKMDuaain 

am<aaQ3iQMi 

Braadcaatan: 

9>raMleuaV 

Samaf^N.'M.. 

aawlaaaH 

E.T.C.««8r«8.1nc.; 

BPH-eeBSt3M8 

Santa  F^  MM.. 

HaMb* 

l$mj»fmm»m'^ 

Federal  Register  /  Vol.  56.  No.  21  /  Thursday.  January  31.  1991  /  Notices 


3831 


AppScam.  dty  and 

FHaNa 

MM 

dockai 

ttsto 

Na 

1.  Sila  AwaHabMy. 

C 

^AirHazwd.C 

3.  Ctty  Covaraoa. 

• 

A.B.C 

4.  Comparattva.  A. 

B.C 

5.  UMmala.  A.  B.  C 

A.  H««t  ol  Iha  Lakaa 


Palcan  Rapida,  MN. 
B.  BnioaHanlaon 

Undar.  Palcan 

RiW)ida.MN. 
0.  Ingalad 

Broadcasting.  Inc.; 

Palican  Rapids.  MN. 

Iasu»  htaOng  and 


1.  Air  Hazard,  A.  B, 
C 

2.  Comparativa,  A, 
B.C 

3.  Ultimata.  A.  B.  C  I 


BPH-8S1221MO 
BPH-«81221MP 
BPH-e81221MQ 


90-618 


iV 


A.  Evan  Doas,  Jr., 

BPH-890420MH 

90-e2S 

Corporation:  Port 

QK>aon.MS. 

B.  Edward  Cartar.  Sr., 

BPH-«90420MP 

d/b/a  Tri.County 

BroMicasiina  UP.: 

Port  Gibaorv  M& 

lasut  hMdhg  and 

appUcanHa) 

1.  Comparativa.  A, 
B 

2.  Ultimata.  A,  B 

Inc.,  2100  M  Stieet  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  |ao  Gay, 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 
[FR  Doc  91-2308  Filed  1-30-91;  8:45  am) 
saxsm  coos  sTi»-ei-a 


Topp  Broadcasting  Limited 
Partnership,  el  al.;  Applications  for 
New  Stations 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  two  new  FM  stations: 


.  2.  Pursuant  to  section  309(e)  of  Uie 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  Notice.  A  copy  of  the  complete  HDD 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Sti«et,  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Conunission's  duplicating  contractor. 
International  Transcription  Services, 


Applicant  dty  and 


FHa  No. 


No. 


A.  Topp  Broadcasting 
Umitsd  Partnarahip; 
StawartviHe.  MN. 

B.  Fog 
Communications; 
8t»wwtv«a.  MN. 

C.  Root  River  Radn, 
Inc.;  StewwtvWe, 
MN. 

D.  Rochester  FM, 
Inc.;  StawwtviHe. 
MN. 

E.GaiyLLusk; 

Sts«Mrtville.  MN. 
F.  OtMd  S.  Borgen; 

Stewwtvilla.  MN. 

Issua  hoadhg  and 


1.  SMa  AvalabSty. 
D 

2.  Air  Hazard,  A.  B. 
O.F 

3.  Comparattva,  A- 
F 

4.  Ultimata.  A-F 


BPH-880615MB 

BPH-880615MH 

BPH-880616NB 

BPH-e80616ND 

BPH-880616NE 
BPH-880616NT 


90-430 


A.  Susan 
Beauchamp; 
Waitefiald- 
Paacadale,  Rl. 

B.  Wastvngton 
County 

Communicaiions, 
Inc.;  Wakefietd- 
Paacadale,  Rl. 

C.  Radio  Waitefield. 
Ina:  Waltetiald- 
Paaoadala,  Rl. 

D.  Amarzina 
Broadcasting,  LP.; 
Waltafietd- 
Peacadaia.  Rl. 

E.  Waka  Partnership; 
WakaMd- 
Paacedale,  Rl. 

F.  Blount 
Communications, 
Inc.;  WakafieM- 
Paaoadaia,  Rl. 

Q.  WakaMd 
Broadcasting 
Limited  Partnership; 
Wakatiekl- 
Peacedale,  Rl. 


BPH-880217MS 
BPH-880217MW 

BPIH-e80217NA 
BPH-880217NB 

BPH-«80217NG 
BPH-880217NJ 


BPH-8e0217MO 
(Dismissed 
Herein) 


90-632 


Applcani,  dly  and 


H.  HoHy  P.  Wood. 

Sitphwiio  8.  Pobit 
ond  Kiystyno  M. 
PSbia;  wahaBald- 
Rl. 


Issue  haediig  and 
appteantCs) 

1.  Air  Hazard,  A.  B, 
F 

2.  Comparativa.  A, 
B.  C.  0.  E.  F 

3.  UNimala,  A.  B.  C. 
D,E,F 


FlaNo. 


BPH-«e0217MO 
^pFWiousiy 


Na 


2.  Pursuant  to  section  300(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shovni  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
tiiis  Notice.  A  copy  of  tiie  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.JanGay. 

Assistant  Chief,  Audio  Services  Division. 
Mass  Media  Bureau. 
[FR  Doc  91-2307  Filed  1-30-91;  8:45  am) 
BOJJNO  cooc  sri>-ot-« 


FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Extension  of  Comment  Period  for 
Supervleory  Policy  Statement 
Concerning  Selection  of  Securities 
Dealers,  SecurWee  Portfolio  Policies 
and  Strategies  end  UnsultaMe 
Investment  Practices,  and  Stripped 
Mortgage-Backed  Securities,  Certain 
CMO  Tranches,  Residuals,  and  Zero- 
CouponBonde 

AQENCV:  Federal  Financial  Institutions 
Examination  Council  (FFIEC). 


rw§mA  tajtotBT  /  Yot.  H.  Na.  n  /  Thuwday.  I^uary  31. 


/ 


;  Notice  of  extenskm  of  public 
coounent  period. 


Dgnd  I— iy2t.tWl. 


•UMMMv:  Hm  £F1BC.  in  retpoue  to 
requests,  i»  WHtmdlmg  the  «iiiBiMi»t 
period  for  M4ayB.The  end  of  the 
conunent  period  will  now  he  March  ft, 
1991.  As  published  in  the  Federal 
Register  on  January  3, 1991,  (he 
comments  were  to  be  leaeivad  ^ 
February  4, 1991. 

OATU:  Comments  should  be  tecelvad  by 
March  6, 1991. 

tPOWUffl  Comments  should  be 
directed  to  Robert  J.  Lawrence, 
Executive  Saoratify,  Federal  FiaaBcid 
IjiullulliiM  ITiMiilnetira  reimril  177S  C 
StMt  NW.  — HeiiOB.  l«aate#on.  DC 
20006. 


.  ..iTMiiiii  ■wwwwnoii  < 

At  the  FRB:  WragerH.  rn^,  tntstaget. 
Policy  OeTstopnieBt,  Dlvlsiun  ofsaiklng 
Supervision  and  Regulatiuu  {ZBZ)  TZ^ 
5883J;  Chains  n.  Muliu,  Tienior 
Accoantant,  dvision  tif  Bandng 
SnperrWon  and  Regulation  fZOSQ  492- 
350Z.  M  fhe  FDIC:  Robert  F.  Stordr. 
Chief,  Aoconntiqg  Section,  Division  of 
Supervision,  (202)  WB-€tOO;  WiHian  A. 
Stanc,  AsRSfBin  iHK^eT,  uiiRewfi  ^i 
Svperviflioo. fZOt) MB  Bill), M#ie 
NUCA:  Charfet  Friker.  tae2)«B&-M60. 
At  4w  OOC:  Owen  Caraey,  Senor 
Adviser  for  hwttaeat  SeeariSes,  <2tZ] 
447-1901.  At  4n  OT8:  )Bih»  M.  Vndi. 

(202J ! 


Oatad:  Jaauuy.2a  IflBL 
Rob«t).Ui 
ExiOHtt 
[FROk.  n^«2r  MidV9»-tl: 


FEOCRAL  MMnTME  COMWSSKM 

lOr  HaqpsnofniMicv  of 
Tranaporuaon;  iMuanc*  0f  Caniflcat* 


Notice  is  hereby  given  Qiat  (he 
fnllmiriag  haw  been  issuad  a  Certificate 
of  Financial  RfiyaasThTTity  for 
IndemaificafioB  i>F7BSsai)geis  for 
NiiiiBiwrniiiiaiiiw  ofTcaiuipattation 
pursuant  lo  the  pzavi^ons  af  scdian  3. 
PuUic  Law  «B^777  {4B  USXl.  817ie])  and 
ttyi  F^frai  Marifima  i"'^-«'»«^«i""^« 
iinplnianntlnfl  jsgalatians  al46  CFR  yavt 
540.  as  amended:  California  Cnilae 
Lines.  Inc..  7876  Hazard  Center  Dr.,  5(h 
Fkxs.  Saa  Oiefo.  CA  V23M 

VesseL  PRIDE  OF  SAN  DSGO 


Secretary. 

[PR  Dae.ai-82HHiad>aa«l:«i«S  sail 

saxMQ  COM  trs».«i-« 

SacurityforthaProtactlonoftha 
PilMIc  liidaiiiiilfltitluii  of  "Paaaangars 
for  NonpartooMMa  ol 

lofCarflflcala 


0 


Notice  is  hereby  given  that  the 
following  have  been  issned  a  Certificate 
of  Financial  Respuiulbfifty  for 
Indemnification  of  Passengers  for 

^Innpnrfnrtnnnro  nf  TranapfirtHtion 

paawant  to  the  provisions  of  section  3. 
Pdbfic  Law  89-r77  (46  U.S.C.  «a7|c]l  and 
4he  Federal  MaritiiBe  Cammission's 
implementing  regulations  at  46  CFR  part 

540   ai  ^j^anAoA-  ylnatar  r.ni'MUk  l.imitwfl 

^Wa  iRoyal  Viking  Line^  «6  Mertkk 
Way,  Coral  Gables,  PL  mm. 
Vessel:  ROYAL  VSONG  QUEEN 

Dated  January  25. 1991. 
Joaeph  C  MIfriaft 
Secretary. 

[PR  Doc  91-^2236  Filed  1-^0-91;  &45  an^ 
I  eoof  S7S0-01-M 


[OodwtNafl-mi 

MailUiBa  Ani|oa'S>A.¥.  woiWiMMa 
Unlaxpraaa  Inc;  nitoif  of  ComiMiit 
and  Aaalgnmant 

Notice  is  given  that  a  coanpiaiatffled 
by  Maritima  Aragua  S.A. 
("Complainanf'J  against  Worldwide 
Uniexpress  Inc.  ("Respondent")  was 
served  January  25, 1991.  Complainaat 
alleges  that  Respondent  engagadia 
violations  of  sectiomfJ(a)tl)  of  the 
Shipping  Act  of  1984. 46  U.S.C. 
DOKaKli.  hy  iaiiiag  f  remit  oceaa 
frei^t  and  charges  due  and  pafable, 
notwithstanding  demand  forpayiuLBt, 
on  shipments  fcam  New  YoA  to 
Venezaela. 

This  proceeding  has  bean  aaaipwd  1o 
Administrative  Law  Judge  Chariea  E. 
Morgan  ("Presidins  Officer").  Heaiins  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  liaiitatinaa 
prescrflMd  iR4B  CHt  502.81.  The  hearing 
shall  iadude  oral  testimony  and  ooss- 
examiaation  in  the  discretloB  of  (he 
Presiding  Offioer  an^  upaa  faaper 
showing  that  there  are  genuine  ieaaee  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  staftemanta. 
affidavits,  depositions,  or  oihar 
docunKnts  or  that  the  natura  rf^ie 
matter  in  issue  is  such  that  an  ond 
hearing  and  aoas-axaminatinn  ace 
necessary  for  the  development  «f  an 
adequate  record.  Pursuant  to  the  farther 


tems  of  46  CFR  502.81,  the  initial 
decMon  of  the  ftesidiag  Officar  ia  this 

prfM'ftf^'"fl  T*«a**  t"*  <■—'"«<  V>y  January 

27, 1992,  and  the  final  decision  of  the 

Commission  shall  be  issued  1>y  "May  2a 

1992. 

Joaaph  C.  PoUdag, 

Secretary. 

(PR  Doc.  91-2209  Filed  l-flO-91;  8:4S  an^ 

sajjaa  coot  tns^va 


axnuAi  prarnvF  avB^wtss 

^cvcnMk  nWBfvvm  w^9^^^^ 

Agancy  Fonna  Undar  iRaVlaMr 

January  25, 1991 

BACKOaoUND:T4otice  is  herd>y  jivan  of 
the  final  approval  of  proposed 
informatioaoaliaotiaaisj  by  the  Baaad  of 
Governors  of  the  Federal  Ketenre 
System  (Board)  under  DMB  ddegated 
authority,  as  per  5  CFR  132B.<«'fCPMB 
Regulations  on  Controlling  P^penvoric 
Bwdena  on  the  Public) 


FORnmTMIRI 

Federal  Reserve  Board  Cleacance 

Officer— ftederick  j.  Schroeder— 

Division  of  Research  and  Statistics, 

Board  of  Governors  of  the  Federal 

Heserve  System.  'Waskington.DC  20SS1 

(202-452-3829). 

OMB  DaA  OtBea—Omj  Wru— 
Office  of  Information  and  ftegwlaftary 
Affairs,  Office  of  Managemeirt  and 
Budget  New  Executive  Office  BtJlding. 
room  3208,  Washington,  DC  20603  tZOZ- 
395-7340). 

Final  Approval  Under  OMB  Delegated 
Autbodty  of  the  Extension  WMh 
RevisioD  Oie  Following  Heporb 

R^»ii.titie:  Report  «f  Ocm^^iaa  for 
Edge  and  AgnBoeBt  Carpwateaa: 

49flmy>iai  JwatAer  HI  J88lb. 

OMB  Docket  numberryiO-CBUL 

Hwguency:  <2«iartai!ly  ar  natially. 

jt^Mden:  fi4ge  and  ASBeamaat 
corponatiaaa. 

Annual  r^peiiii^  bama:  6,844  hooES. 

Estimatadfiveaigeluuiraper 
re^aaae:  Raages  fren^^  4e  A.3, 
i^ftp^wrfing  on  typa  *f  aiynrtwr  and  Ihe 
numher  of  achedules  lo  be  completed, 

Nuntber  of  reapondeata:  ISS'baiikim 
corporations.  35  invealment 
corporations. 

Small  bnsinesses  are  not  afieCted. 

General  description  df  report  This 
report  collects  bailaBce  sheM  and 
income  data  &om  Edge  and  Agreement 
curpuiaftiuns.  Tte  data  are  nsed  to 
supplement  exauiliitftian  reports  and 
support  tbe  applications  process,  to 
monitor  aggregate  innRaaonai  wiMS. 
and  to  fueasiue  neaSeot  otaad 
oonpmanoe  wivi  fce  auara  s  wugalauuR 
K.  lie  propoaed*avlBiona  ooaeiMaf  an 
incveaee  la  4n  fepai4ag  bequency  «f 
the  iaoane  sdMdide,far  bodi  tasiliag 
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and  investment  Edge  corporationa.  from 
annually  to  quarteny  and  a  requirement 
that  investment  Edge  corporations 
submit  a  quarterly  balance  sheet  In 
addition,  it  is  proposed  that  foreign 
branches  of  investment  corporations 
submit  reports  semi-annually  rather 
than  annually.  Further,  it  is  proposed 
that  one  item  be  added  to  Schedule  F  to 
provide  a  breakdown  of  noninterest 
income  from  affiliates  into  Aat  provided 
by  snbsidiaries  and  by  all  other  sources. 
Certain  minor  wonHng  changes  wOl  also 
be  made  to  maintain  consistency  with 
the  commercial  bank  Report  of 
Condition.  The  propoeed  increased 
frequency  will  strengthen  the  Federal 
Reserve's  ability  to  monitor  these 
corporations,  whose  deposits  are 
uninsured  and  which  are  tneligibie  to 
borrow  from  the  discount  window,  for 
safety  and  soondnesa.  The  pnqKMod 
additional  item  would  improve  tlw 
Federal  Reserve's  information  on 
profitability  of  affiliates.  ^ 

This  report  is  required  and  authorized 
by  law  (12  USC  602  and  625).  Certain 
respondent  data  are  given  confidential 
treatment)  5  USC  55^)(4)). 

Board  of  Govemora  of  die  Federal  Reserve 
System,  Jamiaiy  25. 1991. 

vraUaiaW.waas. 

Secretary  of  the  Board. 

[PR  Doc  91-ZZ48  Filed  1-30-91: 8:45  am] 
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Amy  Lywn  Scott  WyowdngTruat,  at  rt4 
Ctianga  Iw  Bank  OoniPBl  Wottoaa; 
AoQidaMona  ol  Sharaa  of  Bonka  or 
Bank  HoMbis  Coaipanlaa 

The  notificants  bated  below  have 
appUed  under  the  Change  in  Bank 
Control  Act  (12  U,S.C  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
i«"lHing  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U5.C.  18170M7)). 

The  notices  are  available  for 
immediate  inspection  at  die  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  tiie 
Reserve  Bank  indicated  for  £at  notice 
or  to  the  offices  of  die  Board  of 
Governors.  Comments  must  be  received 
not  later  dian  February  14. 1991. 

A.  Fadacal  Resarvs  Bank  of  Kansas 
Qty  (Hiomas  M.  Hoenig.  Vice  President) 


925  Grand  Avenue,  Kansas  City, 
Missouri  64108: 

.   I.Amy  Lynn  Scott  Wyoming  Truet, 
Amy  Scott  Wilier,  grantor  with  votiqg 
control  Omaha,  Nebraska;  W.  David 
Scott  Wyoming  Trust  W.  David  Scott 
grantor  mth  voting  control  Elk 
Mountain,  Wyoadag;  Karen  Ann  Dixon 
Wyoming  Trust  Karen  Ann  Dixon, 
grantor  with  voting  control  Leawood. 
Kansas;  and  Sandra  Scott  Parker, 
Omaha,  Nebraska;  to  each  acquire  8.23 
percent  of  the  voting  shares  of  304 
Corporation,  Omaha,  Nebraska,  and 
thereby  indirectly  acquire  Mid  City 
Bank.  Inc^  Omal^  Nebraska. 

Board  of  Covemora  of  tlie  Federal  Reserve 
System.  January  25, 1991. 
laa^teMahaaaa.      , 
Aatodate  Secretary  ofAe  Board. 

[PR  Doc.  91-22S9  Filed  1-90-01;  8:45  am] 
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Bon^Ono  Corp4  AeqdWtton  Of 
Company  Engagad  In  PamdariMa 


The  organization  listed  in  this  notice 
has  applied  under  S  22S.23(a](2)  or  (f)  of 
die  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
^nk  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  compaides.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throu^out  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  die 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  audi 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
baidcing  practices,"  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 


fact  that  are  in  disputa.  saauBariaqg  the 
evidence  that  woald  be  praseated  at  a 
hearing,  and  iadicadne  how  die  poty 
commenting  would  be  aggrieved  by 
approval  of  tlie  proposal. 

Comments  regarding  tbe  application 
must  be  reoeived  at  the  Reserve  Bank 
indicated  or  die  offices  of  the  Board  of 
Governors  not  later  than  Fdmary  21, 
1991. 

A.  Federal  Reserva  Bank  of  Cleveland 

Oohn  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street  Cleveland.  Ohio  44101: 

1.  Banc  One  Corporation,  Columbus. 
Ohio,  and  Banc  One  Ohio  Corporation. 
Cohmdms,  Oino;  to  acquire  certain 
branches  of  Citizens  Federal  Savings 
and  Loan  Association,  Dayton.  Ohia 
through  its  newly  chartered  savings 
associations.  Banc  One  Milford  Federal 
Savings  Bank,  pursuant  to  S  225.25(b)(9) 
of  die  Board's  Regidatkm  Y. 

Board  of  GovemoES  of  tlie  Federal  Reserve 
System,  Januaiy  25, 1981. 
lamifar  ).  lohaaoih 

Associate  Secretary  of  the  Board. 

[PR  Doc  91-2240  Piled  1-30-91: 8:45  ami 
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l-S  Stata  Bancorp;  Fonnallon  Of, 
Ac^ulaWoR  by.  or  yargar  of 
Holding 


The  company  listed  in  this  notice  has 
applied  for  die  Board's  approval  under 
section  3  of  die  Bank  Hokliog  Coaqiany 
Act  (12  US.C  1842)  and  i  225.14  of  die 
Boaid's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
con^derad  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  die  Act  (12 
U.S.a  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  die  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  diat  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  siiffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  appUcation 
must  be  received  not  later  dian  February 
21, 1981. 
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A.  Fedanl  Rmstv*  Bank  of  San 
FtaDdaoo  (Hairy  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

/.  IS  State  Bancorp,  WUsonviile, 
Oregon:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Bank  of  Wilsonville. 
WilsonviUe,  Oregon. 

Board  of  Govemon  of  th«  Federal  Reserve 
'  System.  )anuary  2S.  1991. 
I— tfwMofcninn. 
Aaaociate  Secretary  of  the  Board. 
[FR  Doc  n-2241  Piled  l-30-«l:  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 
COoefcalNaMP-OIOS] 

Sour  Ci  MM  Dovtartbig  from  ktaiiUly 
Standard!  Extanaion  and  AmandnMiit 
of  Tarnpocary  Pamilt  fOc  Maraat 
TaoUng 

AOtNCV:  Food  and  Drug  Administration, 

HHS. 

AcnoN:  Notice. 


r  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
extension  and  amendment  of  a 
temporary  permit  issued  to  HJP.  Hood, 
Inc.,  to  maiket  test  a  product  designated 
as  "light  sour  cream"  that  deviates  from 
the  U.S.  standard  of  identity  for  sour 
cream  (21 CFR  131.160).  These  actions 
will  allow  the  permit  holder  to  continue 
experimental  market  testing  of  the 
product  while  the  agency  takes  action 
on  the  permit  holder's  petition  to 
establish  a  new  standard  of  identity  for 
"light  sour  cream." 

DATES:  The  new  expiration  date  of  the 
permit  will  be  either  the  effective  date  of 
a  final  rule  which  may  result  from  the 
petition,  or  30  days  after  termination  of 
such  rulemaking. 

KM  WRTMM  MFOMMTMN  CONTACT: 
Shellee  A.  Davis,  Center  for  Food  Safety 
and  AppUed  Nutrition  (HFF-414),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204. 202-485-0343. 
•UWLOMNTAIIV  MKMMATION:  In 
accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods  that 
deviate  bom  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  a 
temporary  permit  was  issued  to  H.P. 
Hood.  Inc..  500  Rutherford  Ave..  Boston. 
MA  02129,  to  market  test  a  product 
de  )ignated  as  "light  sour  cream"  that 


deviates  from  the  U.S.  standard  of 
identity  for  sour  cream  (21  CFR  131.160). 
Notice  of  issuance  of  the  temporary 
permit  to  HP.  Hood.  Inc..  was  published 
hi  the  Fadaial  Ragistar  of  May  11. 1980 
(54  FR  20435).  HJ>.  Hood.  Inc..  has 
requested  that  the  temporary  permit  be 
extended  so  the  market  test  period  can 
continue  while  agency  action  on  a 
petition  to  estabUsh  a  new  standard  of 
identity  for  "light  sour  cream"  proceeds. 
The  permit  holder  also  requested  that 
their  existing  temporary  permit  be 
amended  to  provide  for  maricet  testing 
on  an  aimual  basis  of  1.100,000  quarts 
(1,040,930  liters)  of  the  test  product. 

RP.  Hood,  Inc..  in  accordance  with  21 
CFR  130.17(i).  submitted  a  petition  to 
estabUsh  a  new  standard  of  identity  for 
"light  sour  cream"  at  the  same  time  the 
application  for  extension  was  submitted. 
FDA  is  inviting  interested  persons  to 
participate  in  the  market  test  undehthe 
conditions  that  apply  to  H.P.  Hood.  Inc., 
including  the  labeling  requirements  and 
the  amounts  of  test  product  to  be 
distributed,  except  that  the  designated 
area  of  distribution  shall  not  apply. 

Any  person  who  wishes  to  participate 
in  the  extended  market  test  must  notify, 
in  writing,  the  Acting  Director,  Division 
of  Food  Qiemistry  and  Technology 
(HFF-410),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration,  200  C  St.  SW.. 
WasUngton.  DC  20204.  The  notification 
must  include  the  amount  of  test  product 
to  be  distributed,  the  area  of 
distribution,  and  the  labeling  that  wiU 
be  used  for  the  test  product  (i.e.,  a  label 
for  each  size  of  container  and  each 
brand  of  product  to  be  test  marketed). 

Therefore,  under  the  provisions  of  21 
CFR  130.17(i),  FDA  is  extending  the 
expiration  date  of  the  permit  so  that  the 
permit  expires  either  on  the  effective 
date  of  a  final  rule  which  may  result 
from  the  petition,  or  30  days  after 
termination  of  such  rulemaking.  All 
other  conditions  and  terms  of  this  permit 
remain  the  same. 

Dated:  January  22, 1991 
FradR.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc  91-2309  Filed  1-30-91: 8:45  am] 
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Drug  Export;  Floxin*  (Ofloxacin) 
TaMats 

AOCNCv:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


SUMMAIIV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  R.W.  Johnson  Pharmaceutical 
Research  Institute  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Floxin* 
Tablets  to  Canada. 

AOONCSSKS:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
room  4-82. 5600  Fishers  Lane.  Rockville, 
MD  20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1966  should  also  be  directed  to  the 
contact  person. 

Fon  nmnmiNroNMATiON  CONTACT 

Frank  R.  Fazzari,  Division  Drug  Labeling 
Compliance  (HFD-313),  Center  for  Drug 
Evaluation  and  Research.  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20657.  301-295-8073. 

SUPPLEMCNTARV  MtPOMHATION:  The  drug 

export  provisions  in  section  802  of  the 
Federal  Pood,  Drug,  and  Cosmetic  Act 
(the  act]  (21  U.S.C.  382)  provides  that 
FDA  may  approve  appUcations  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  pubUc 
participation  in  its  review  of  the 
apphcation.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  R.W. 
Johnson  Pharmaceutical  Research 
Institute,  U.S.  Route  202  South,  P.O.  Box 
300.  Raritan.  NJ  06860-0602.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  drug  Floxin*  Tablets  to 
Canada.  This  drug  is  indicated  for  use 
as  a  broad  spectrum  antibacterial  agent 
The  application  was  received  and  filed 
in  the  Center  for  Drug  Evaluation  and 
Research  on  December  12, 1990,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above]  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  foimd  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
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Management  Branch  betwaant  ajn.  and 
4  pm..  Monday  throogh  PHday. 

The  agenqr  «BCOBragaB  any  petaon 
who  submits  retevant  infonnatkin  on  ths 
application  to  do  80  by  FehcMnr  11. 
1901.  and  to  provide  an  additiooal  copy 
of  the  subnitsion  dta«ctly  to  the  contact 
person  identified  above,  to  fadliMe 
consideration  of  the  infoiaMtiaa  daring 
the  30-^  review  paciad. 

Thia  notice  is  issued  nndar  dw  Fadsral 
Food.  Drug,  ud  Cosmetic  Act  (sea  802 
(21  VJS.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drio«s  (21  CFR  5.10)  and  redelegated 
to  die  Canter  for  Drag  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  January  17. 1991. 
DaiMLI 


Office  (rfCompiiance,  IXiector,  Center  far 
Drug  Evaluatioa  and  Reeearch. 
[FR  Doc.  n-22a0  Filed  1-30-01,  k45  ul 
saiMQ  oooa  4N»ai-ii 


HMlttiRl 

AdMkMratton  Advisory  Cound; 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463],  aimouncement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  montii  of 
February  1991- 
Name:  National  Advisory  Council  on  flie 

National  Health  Service  Corps. 
Date  and  Time:  February  24-28. 1991. 

8:30  a  jn.-5  p.m. 
Place:  Westfields  International 
Conference  Center,  14750  Conference 
Center  Drive.  Westfields,  Virginia 
22021. 
The  meeting  is  open  to  the  public 

Purpose:  The  Council  will  advise  and 
make  appropriate  recommendations  on 
the  National  Health  Service  Corps 
(NHSC)  program  as  mandated  by 
legislation.  It  will  also  review  and 
comment  on  proposed  regulations 
promulgated  by  the  Secretary  under 
provision  of  the  legislation. 

Agenda:  Updates  of  programs 
including  the  National  Health  Service 
Corps,  scholarships  and  loan 
repayment — Federal  and  State. 
Individuals  from  both  the  public  and 
private  sectors  will  meet  with  the 
Council  and  react  to  a  draft  of  a  paper 
relating  to  the  shortage  of  nurse 
practitioners,  physician  assistants  and 
certified  nurse  midwives. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Anna  Mae  Voigt,  National 
Advisory  Council  on  the  National 
Health  Service  Corps,  room  7A-39, 
Parklawn  Building.  5600  Fishers  Lane, 


RockviUs.  Maryland 
(SnjMS-MTO. 
Agenda  Iteau  are  sditeet  to 

priorities  dtotote. 

Dated  Jsnoaiy  25,  IMl- 
)addsB.BaBai. 

Advisory  Committee  Management  Officer, 

HRSA. 

(FR  Doc.  91-2258  Filed  l-3(^«;  8:45  nn] 
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Rockvilk.  MMylaad  aOBSZ.  (301)  44»- 
5887. 
Hie  Standard  appttcaoeB  torn  ana 

geaeral  instnwteas  ior  oonpfet^ 
appbortsu  (Boos  PHS-SlBl-1.  (NA 
#0037-0181)  have  been  appreywi  by  Ike 
Offioet 


PubRe  Hotfth  Sorvtoo 

Stat*  OTfleot  of  ftanri  HmMi  Oram 


AOCNCV:  Heahh  Resoorces  and  Setvioes 

Administration.  HHS. 

ACnow:  Notice  of  availability  of  fiinds. 


rw.tWIIIWIWIUWIIAIIOWL- 
Requests  for  ledinical  or  pregra— latic 
information  should  be  directed  to  Jerty 
Coopey.  Senior  Poticy  Anrfyst  Office  rf 

Rural  Healdi  PbUcy.  HRSA.  FHS,  US. 
Department  «rf  Health  end  Hanan 
Services,  room  14-Z2.  PaiUawn 
Boiidhng.  SOOO  Fishers  Lane,  RodcvfDe. 
Maryland  M857,  (301)  44S-808S. 
rANVI 


summary:  Tlie  Office  of  Roral  Health 
Policy,  tteahh  Reaourcea  and  Services 
Administration  (HRSA),  announces  that 
appBcatkms  are  being  accepted  for 
matching  grants  to  States  fbr  the 
purpose  of  improving  health  care  in 
rural  areas  tfaroo^  tiie  operation  of 
State  Offices  of  Rural  Health.  This 
program  is  authorized  by  PubUc  Law 
101-597.  and  awards  will  be  made  from 
funds  appropriated  under  Public  Law 
101-517  (HHS  Appropriations  Act  for  FY 
1991).  It  is  anticipated  that 
approximately  $1.5  million  will  be 
available  to  support  this  grant  program 
for  one  year.  The  program  is  authorized 
under  section  338J  of  the  Public  Health 
Service  Act.  Given  the  wide  range  of 
health  care  needs  in  rural  areas,  this 
program  addresses  many  of  the 
objectives  contained  in  Healthy  People 
2000. 

DATES:  Applications  fbr  the  program 
must  be  received  by  the  close  of 
business  on  April  30, 1991.  AppUcations 
must  be  received  by  the  Grants 
Management  Officer  at  the  address 
shown  below.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either  (1)  Received  on  or  before 
the  deadline  date:  or  (2)  postmarked  on 
or  before  fte  deadUne  date  and  received 
in  time  for  orderiy  processing.  A  i-jgibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service  will  be  accepted 
in  lieu  of  a  postmark.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.  Late 
appUcations  will  be  returned  to  the 
sender. 

AODRBStcs:  Requests  fbr  grant 
application  kits  and  guidance  should  be 
directed  to:  Gary  Houseknecht,  Grants 
Management  Office,  Bureau  of  Health 
Care  Dehvery  and  Assistance,  HRSA, 
PHS,  U.S.  Department  of  Health  and 
Human  Services,  12100  Parklawn  Drive, 


PrograaO^edivea 

The  puipoee  of  the  program  is  to 
improve  healtti  care  in  rural  areas  by 
making  m**'*'"fl  grants  to  States  to 
support  the  operation  of  State  Offices  of 
Rural  Health. 

These  federal  hmds  are  available  to 
all  States  whether  or  not  they  have 
previously  estabUshed  an  office  or 
"focal  point"  for  rural  health. 

To  receive  a  Federal  grant  each  State 
must  agree  that  iU  Office  of  Rural 
Health  will  carry  out  at  least  the 
following  activities:  (1)  Estebtish  and 
maintain  a  cleaiinghouse  for  coUectng 
and  disseminating  infonnatioo  on  rural 
health  care  issues,  research  findings 
relating  to  rural  health  care,  and 
innovative  aj^roaches  to  the  delivery  of 
health  care  in  rural  areas.  (2)  ooordinale 
the  activities  carried  out  in  the  State 
that  relate  to  rural  health  oare,  including 
providing  coordination  for  the  pmpose 
of  avoiding  redundancy  in  such 
activitier.  (syVdentify  Federal  and  State 
programs  regarding  rural  health,  and 
provide  technical  assistance  to  public 
and  nonprofit  private  entities  regarding 
participation  in  sudi  programs,  and  (4) 
submit  an  annual  report  regarding  its 
activities.  In  addition  to  these  required 
activities,  a  State  Office  of  Rural  Health 
may  use  Federal  grant  funds  for 
activities  which  support  recruiting  and 
retaining  healdi  professionals  to  serve  in 
rural  areas. 

The  State  (e.g.  DQwrtment  of  Healtfi. 
Governor's  Office.  State  University)  can 
conduct  the  required  and  any 
discretionary  activities  directly  or 
throu^  grants  or  contracts  to  oflier 
public  or  nonprofit  entities  {e.g.  private 
universities.  Area  Health  EducaUon 
Centers,  foundations). 

States,  however,  may  not  use  grant 
funds  to  (1)  Provide  health  care  (2) 
duplicate  activities  for  which  Federal 
funds  are  being  used  under  the  State 
primary  care  association,  cooperative 
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agreement  and  State  loan  repayment 
program*.  (3)  purchase  medical 
equipment,  vehicles,  or  real  property,  or 
(4)  conduct  certificate  of  need  activities. 
In  addition,  not  more  than  10%  of  grant 
funds  may  be  expended  on  research. 

To  encourage  States  to  commit  their 
own  resources  toward  improving  rural 
health  care,  this  program  requires  a 
minimiiTn  non-Pederal  match  to  support 
the  estabUshment  and  operation  of  State 
Offices  of  Rural  Health.  For  the  first 
fiscal  year  of  participation.  States  must 
match  at  least  $1  for  each  $3  of  Federal 
funds;  $1  for  each  $1  in  the  second  year, 
and  $3  for  each  $1  in  the  third  year.  In 
the  first  year,  the  State  match  can  be 
100%  in-kind,  hi  the  second  year  at  least 
50%  must  be  in  cash,  and  in  the  third 
year  solely  in  cash.  Rules  regarding  in- 
kind  and  in  cash  State  contributions  are 
found  in  45  CFR  part  92. 

To  assure  that  each  State  Office  of 
Rural  Health  has  the  resources  to  carry 
out  its  mintmiifn  responsibiUties,  a  State 
must  provide  that  the  Office  has  a  total 
budget  of  not  less  than  $50,000. 

Eligible  Applicants 

The  fifty  States. 

Review  Coostderation 

Grant  applications  will  be  evaluated 
on  the  basis  of  the  following  criteria: 

(1)  The  extent  to  which  the 
application  is  responsive  to  the 
requirements  and  purposes  of  the 
program. 

(2)  The  extent  to  which  the  applicant 
has  developed  measurable  goals, 
objectives,  and  an  evaluation  plan  for 
the  required,  and  any  discretionary, 
activities. 

(3)  The  extent  to  which  the  Office  is 
coordinated  with,  and  has  the 
cooperation  of,  other  health  entities  and 
activities  within  the  State. 

(4)  The  strength  of  the  applicant's 
plans  for  administrative  and'financial 
management  of  the  Office. 

(5)  The  reasonableness  of  the  budget 
proposed  for  the  Office. 

(6)  The  Ukelihood  that  the  Office  will 
be  continued  after  Federal  grant  support 
is  completed. 

Other  Award  Infbtmation 

Approximately  $1.5  million  will  be 
available  to  support  this  Grant  Program 
for  one  year.  AlUiough  difficult  to 
predict  it  is  expected  that 
approximately  35  grants  will  be 
awarded.  Grant  appUcations  should  be 
submitted  for  a  three-year  project 


period.  While  support  for  additional 
years  is  contingent  upon  the  availabiUty 
of  funds  for  this  program.  States  should 
be  aware  that  continued  participation 
will  require  an  increase  in  their 
contribution.  Only  one  grant  application 
will  be  accepted  from  each  State  and 
must  indicate  review  and  approval  by 
the  Governor. 

Executive  Order  12372 

The  State  Office  of  Rural  Health 
Grant  Program  has  been  determined  to 
be  a  program  which  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intragovemmental  review  of 
Federal  programs,  as  implemented  by  45 
CFR  part  lOa  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  frtun 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
appUcation  package  under  this  notice 
will  contain  a  Usting  of  States  which 
have  chosen  to  set  up  such  a  review  and 
will  provide  a  point  of  contact  in  the 
States  for  the  review.  AppUcants  should 
promptiy  contact  their  State  shigle  point 
of  contact  (SPOC)  and  follow  their 
instructions  prior  to  the  submission  of 
an  application.  The  SPOC  has  60  days 
afier  die  application  date  to  submit  its 
review  comments.  The  granting  agency 
does  not  guarantee  to  "accommodate  or 
explain"  for  State  process 
recommendations  it  receives  after  that 
date.  (See  part  148,  Intergovernmental 
Review  of  PHS  Programs  under 
Executive  Order  12372  and  45  CFR  part 
100  for  a  description  of  the  review 
process  and  requirements.) 

(The  0MB  Catalog  of  Federal  Domestic 
Aasiatance  number  it  93.913) 
Dated:  December  17. 199a 
Robert  G.  Hannoo, 
Administrator. 

[FR  Doc  91-2311  Filed  l-30-«l;  8:45  am) 
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National  Toxicology  Program  (NIP) 
Board  of  Sdontlflc  Counaolort' 
Meeting;  Ravlaw  of  Draft  NIP 
Technical  Raporta 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  next  meeting  of 
the  NTP  Board  of  Scientific  Counselors' 
Technical  Reports  Review 
Subcommittee  and  associated  ad  hoc 
Panel  of  Experts  (Peer  Review  Panel]  on 
March  11  and  12, 1991.  in  the  Conference 
Center,  Building  101,  Soutii  Camputs, 
National  Institute  of  Environmental 


Health  Sciences,  111  Alexander  Drive, 
Research  Triangle  Park,  North  Carolina. 
The  meeting  will  begin  at  9  a  jn.  botii 
days  and  is  open  to  the  public.  The 
primary  agenda  topic  is  the  peer  review 
of  draft  Technical  Reports  of  long-term 
toxicology  and  carcinogenesis  studies 
and  short-term  toxicity  studies  from  the 
National  Toxicology  Program. 

Tentatively  scheduled  to  be  peer 
reviewed  on  March  11  and  12  are  draft 
Technical  Reports  of  long-term  stiidies 
on  nine  chemicals,  Usted  alphabetically, 
along  with  supporting  information  in 
Table  1.  All  studies  were  done  using 
Fischer  344  raU  and  B6C3F1  mice.  The 
order  of  review  is  given  in  the  far  right 
column  of  the  table. 

Also  scheduled  to  be  peer  reviewed 
are  draft  Technial  Reports  of  toxicity 
studies  on  four  chemicals,  listed 
alphabetically,  along  with  supporting 
information  in  Table  2.  Order  of  . 
presentation  is  given  in  the  far  right 
column  of  the  table.  Persons  wanting  to 
make  a  formal  presentation  regarding  a 
particular  Technical  Report  must  notify 
the  Executive  Secretary  by  telephone  or  ' 
by  mail  no  later  than  March  5, 1991,  and 
provide  a  written  copy  in  advance  of  the 
meeting  so  copies  can  be  made  and 
distributed  to  all  Panel  members  and 
staff  and  made  available  at  the  meeting 
for  attendees.  Oral  presentations  should 
supplement  and  not  just  repeat  the 
written  statement. 

Presentations  should  be  limited  to  no 
more  than  seven  minutes.  The  Program 
would  welcome  receiving  toxicology 
and  carcinogenesis  information  from 
completed,  ongoing  or  planned  studies 
by  others,  as  well  as  current  production 
data,  human  exposure  information,  and 
use  patterns  on  any  of  the  studies  listed 
in  this  announcement.  Please  contact  the 
staff  scientist  as  eariy  as  possible  by 
telephone  or  by  mail  to:  NIEHS.  P.O. 
Box  12233,  Research  Triangle  Park 
(RTP).  North  Carolina  27709. 

The  Executive  Secretary.  Dr.  Larry  G. 
Hart,  P.O.  Box  12233,  RTP,  North 
Carolina  27709  (telephone  919/541-3971, 
FTS  62&-3971)  will  furnish  final  agenda, 
a  roster  of  subcommittee  and  panel 
members,  and  other  program 
information  prior  to  the  meeting. 
Summary  minutes  subsequent  to  the 
meeting  will  be  available  upon  request. 

Dated:  lanuary  24, 1991. 
David  G.  Hod. 

Acting  Director,  National  Toxicology 
Program. 
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TAWi  1. -Summary  Data  TOR  LONO  TD*M  NTP  TowcotOQY  AND  CARCiHOQEf« 

RE\nEW  AT  THE  Board  OF  SciofnFKCooMsaxws' PEER  Review  Panel  MEETiNO  ON  March  11-12, 1991     
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Mfii  lor  leame.  CofwSluenl  of 
pMilromoMra.TeKiaoaida.OriS- 
ingole.(TDQ. 
Dy«  lor  ift.  M*  *era,  wool  loatti- 
(T0«. 


bi  paM,  lrS(.  piariie.  rubber  and 
prtBing.  (TOB). 


Orel  9eM0O  (com  ctt-  MR: 
0,112.225,  FR:  0,225.450,  M  0, 
282.525  mg/kg/SO  per  group. 


Oral  wWi  W«Mr  ^Mlar):  MR:  0,70. 
160,300.  FR:  0.150,  300,800 
ppm  (70,45,  75.70  per  youp  »•- 


SouSwn  Reoeoroh 


Ordv 


HazMon  (Vtenna) . 


PtKHographlc  dMMlopor.  Dyeing 
lurt  and  hair.  AnaiyScai  reagent 

Chemical  miermedlale.  Solvent  lor 
raelna.  In  laoquertermelkw.  O^ 
grtc  eynlheeli.  (TPB). 

Praoervmg  wood.  Embalming. 
Browning  and  etching  tleel  and 
Iron.  Reagent  Chemlcai  Merme- 
dWa  meecttcide.  Fungicide. 
Monlwit  tor  furs.  Valerinaty  dto- 
Mectant  and  anSeepttc.  (TDB). 

Chemlcel  mMmod..  meecticldee. 
ropoSente.  BynttwSc  reama. 
(TDB)  Occura  In  ooel  lar. 

Oifmtti  mUKltm*  (Merck  1909) ... 


Tvmlng.  chemical  producSoa 
dyee,  coemeSca.  phermaceuS- 
cato,  photography. 


Or^  in  leed  (toad):  RIM:  0. 10000, 
25000,    50000    ppm    (80    per 

gwurt 
OiU.    gavage    (com    ol):     R: 

0,12.5,25.  M:  0.19,38  mg/kg/80 

per  gnwp- 
Oral,  gavage  (com  ol):  R:  0A4A 

M  03.15  mg/kg/SO  per  graup. 

OtU.  gav^e:  R:  0.  2.53.  M  03.10 
mg/kg/80  per  group. 


InhiMMn:  MkiO  only:  0.1030.  30 
ppm/50  per  group. 

Oni   In   toed   (toad):   rata  only: 

0,1000,     10000,40000    ppm/50 

per  group. 
Ont,  geM«K   MRSM:  0,112325 

FR:  030,  100.150  mg/kg/eo  per 

group. 


TAt 


Souttiem  Reeearch 


Intomattonal  Reeeerch  a 
Devetopmem  Cap. 


T.SX  Maaon  Reeearch 


ReeeerchA 
Corp. 


a 

6 

1 

7 

8 
5 

3 


TABIX  2.-S0MMARY  DATA  FOR  SHORT  TERM  NTP  TOXICITY  STUDY  TECHNICAL  REPORTS  SCHBJUIED  FOR  PEER  REVIEW  AT  THE 

Board  of  Scientific  Counselors'  Peer  Review  Panel  Meeting  on  March  1 1-12. 1991 


Chemical  CAS  number 


Tert-buiyl  pertMnzoato 
614-45-9 


p<hlon>-aAa- 
Irlfloorotoluene 
98-66-« 

Glyphoeato 
1071-83-4 

&4.7.|rinllro- 

SuorervOKXte 
129-79-3 


Staff,  adenSet/tochnlcal 
report  number 


Dr.  H.  Manhewa,  919- 
541-3252;  TOX-1S. 


Dr.  M  Dietar,  919-641- 
3368;  TOX-14. 

Dr.  P.  Chan,  919-541- 
7561;  TOX-18. 

Dr.  F.  K«l.  919-541- 
2928;  TOX-13. 


Curing  agent  tor  unaaluratod  poly- 
PolymertzaSon  Wttator  tor 


unemicai 
Dye 

toe  flukt. 


(TDB). 
aolveni  A  dtoleo- 
tor  herbi- 


AgricuNural  chemlcai. 


Ueed  In 
chwge^ranetor  oompiaxee  wNh 
womattc  hydrocartiona  and 
(TDB). 


Routo/expoeure  toveta 


Orai,    gavage   (deionized 
030.80,125350300  mg/kg. 


OrA  gavage  (com  oS/etphacyoto- 

datdrin):     RAM:     0.50300.1000 

fng/ko. 
Ortf  h  toed  (NIH-07):  RAMK>3125. 

8250.  12S003SOOO.  50000  ppm/ 

10  per  group. 
Ori  In  toad  (toed):  R:  0.  1000. 

2000,  4000.  8000.  18000;  M:  a 

3212.     8250.     12500,     25000. 

55000  ppm. 


Study  toboralory 


Cohanbua 


ftfcrvt, 

SouBwm 

Somham 


Order 


It 

10 
13 
11 


[FR  Doc.  91-2ai  Filed  1-30-01;  8:45  am] 
aaxMQ  coot  4140-si-m 


DEPARTMEMT  OF  THE  INTERIOR 
Bureau  Of  IJNMI  Managamant 

[ID-010-WM320-02-AOVB] 

Bolaa  Olatrlct  Grazing  Advlaory  Board; 


AOCNCV:  Boise  District,  Bureau  of  Land 
Management  Idaho. 
action:  Notice  of  meeting. 


SUMMARY:  The  Boise  District  Grazing 
Advisory  Board  will  meet  February  28th 
to  discuss  the  proposed  expenditure  of 
Grazing  Advisory  Board  Funds  for 
Fiscal  Year  1991.  The  meeting  is  open  to 
the  public  and  a  comment  period  wiU  be 
held  at  2  p.m. 

DATIS:  The  meeting  will  begin  at  9  aun. 
on  Thursday,  February  28th,  in  the 
district  office  conference  room. 
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:  The  BoIm  Diatnct  Office  i» 
locatad  af  394S  ttavelopment  Avenue, 
Boiae,  Idaho  83705. 
PON  naiHai  MroNMATiON  contact: 
FradSaUey.  ■nfaeDtaMet.  BLM.  (208} 
3W-M57. 

Bated:  ^nuaiyM^Mn. 
RodtM  B.  Scfcoiitt. 
Associate  District  \f onager. 
(FR  Doc  91-2214  PU«d  \-30-n;  8:45  am] 


[AZD40  W-4WV0ai 


ConMfwitlon  AfM  / 


:  Buraa*  af  Lmtf  MMagemeal, 
Interior. 

ACnow;  Notice  ai  iiawMt.  San  PaAo 
Riparian  National  Coaaanation , 
Advisory  Committee. 


r.  Notfoe  if  hereby  given  in 
accordance  with  Public  Law  100-606 
and  43  CFR  part  1780,  that  a  meeting  of 
the  San  Pedro  Riparian  National 
Canaervatkm  Area  (NCA)'  Advisory 
Committee  will  be  held. 
Mcm:  We<kMsdky,  Fsbnury  27,  wm, 
at  1  p.m.. 

Cooperative  Ibc  Office.  North 
Boardroom,  located  at  1000  South 
Highway  SO,  Benson,  Arizona. 
PON  MHfVMMiMMRMMWOHCOMTMTt 
Greg  Yuncevich,  San  BaAre  Proieet 
Manager,  Bureau  of  Land  Management, 
BoKMfia  Rural  Rte.  1,  Huachuca  City, 
AriMM*  8Sei&  Telephone  (602)  457- 
2285;  or  Diane  Drobka,  Public  Affairs 
Officer.  Safford  DtoMet  42»  E.  4di 
Street.  Safford.  Arixona  85546. 
Telephone  (602)  428-4040. 

agenda  for  the  San  Pedro  Advisory 
Committee  meeting  iiicludea.  but  ia  not 
limited  te,  the  foOowiagiteais: 

1.  Update  of  San  Pedro  visitor  center 
architectural  design  contract. 

2.  Water  rights. 

3.  NCA  boundary  fencing. 

tours. 

5.  Status  of  Cbarleaton  Bridge 
constraction. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Advisory  Council 
between  2  and  2:30  p.m.  or  may  file 
written  statements  for  consideration  by 
the  Advisory  Committee.  Anyone 
wishing  to  aalte  an  otal  statement  mast 
contact  the  BLM  Son  Pedro  Protect 
Manager  by  Pridey,  Febmary  22, 1981. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  li:e  San  Pedro  Project 


Office  and  «vill  be  available  for  public 
ioapectton  and  reproductfon  CdUrfng 
reuuiiBi  basiness  hoanfwttMn  30  days 
fbnowtng  the  meeting. 

Dated:  lanuary  22, 1901. 
Ray  Brady, 
District  MonofBf* 

(FR  Doc.  a-2a72  Fifad  lr.30-01;  8;4S  ami 
MuimoooKsv 


(WV-MO-41-5700;  WYW116521) 

PropoMrt  neinstatement  Of 
T^rmtalad  OH  and  Qm  Lmm 

Pucsuaat  to  the  provisiom  of  Public 
Law  97-451. 96  Stat.  2462-2466,  and 
RegdMon  43  CFR  3»e.a^e)  and  (uMl). 
•  petiMen  for  reiiwtetsment  ef  oil  and 
ga»  lease  WTWlie521  for  lands  in 
Fsamont  County,  Wyoaaiog,  waa  timely 
filed  and  was  acompaniedby  all  the 
leqnirad  lentela  aeoaing  from  the  date 
Of  fei  iiueanon. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  reateh  aad  royalties  at 
rates  of  $10.00  per  acM,  or  fractian 
thereof,  per  year  ana  16%  percent, 
respectively. 

The  lessee  haa  paM  the  reqiuirad  $600 
adninisltative  fee  and  $125  to  reimburse 
the  Depattment  for  the  cost  of  this 
FMatatBagfstw  notice. 

The  lessee  haa  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  section  31  (d)  and  (e) 
of  tbv  Miaara)  Landfe  Leeeing  Act  «f  19Z0 
(3t  U&C  in),  and  the  Berean  of  Land 
Management  ia  propoaing  to  reinstate 
leaaa  WYW116521  effective  Septeaiber 
1. 1990.  subiect  to  the  original  terma  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

PwimU  |.  Lewis, 

Supervisory  Land  Law  Examiaar. 
[FR  Doc  91-0274  Filed  1-30-91: 8:45  am] 


[CA-r«St  CA-«S9-4M2-191 

Really  Action:  Propoaod  Land 
Exctiango  In  Lake,  Coluaa,  Napa,  Yolo, 
and  Mandocino  Countlaa,  CA 

AOINCV:  Bareait  ol  Lead  Management. 

Interior. 

action:  Notice  of  raaltjr  action: 

Exchange  of  public  and  private  lands  in 

Lake,  Colusa,  Napa,  Toto  and 

Mendocino  Counties  in  California. 

summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitafala  lor  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C 
1716). 


Note:  Not  all  of  the  land*  identified  below 
wffl  be  invoNed  in  the  exchange.  Sone  may 
be  deleted  te  eihiiiiiale  peseiMe  conflict*  that 
eedid  arise  dariag  pweeeaing.  The  Bwat 
•elacHae  ef  pauyaitiea  will  be  aiade  l» 
■diieve  eqiiaf  Mr  market  value  between  the 
public  and  private  lands. 

Mount  DiaUaMsfUlBn 

Parcel  1:  T  12  N..  R.  5  W. 

Sec  17:  E%SEV4 
Parcel  2: 1. 12  N.,  R.  5  W. 

Sec  30:  Lot  3 
PkKa)3cT.l*N..n.eVI. 

Secl4:Laia: 
parcel  4:  T.  10  N..  R.  8  W. 

Secl4:  NEViSWV^ 
Phrcef  5:  T.  WN.,  R.  ft  W. 

Sec  14:  SW%SE% 
Parcel8:TllN..R.8W. 

Sec  S:  SVfcSW^ 

Sec  8:  SEy4SEV4 
Parcel  7:  T.  W  N.,  R.  •  W. 

Sec  1:  SW«SWH 
Pkrcel  8:  T.  12  N..  R.  8  W. 

Sec  SlNE%NE%.  S%NEV4 

Sec  10:  SW%NW% 
Phrcel  9:  T  12  N.,  R.  8  W. 

SeclO:E^SW% 

Secl3:NWy«SW% 

Sec  Mt  fmSH.  S%SW%.  SWWSE% 

Sec  15:  BWNWH.  SW^4NW%,  NV4SW%. 
SE^&W%,SE% 
PBrceril:T.12N..R.10W. 

Sec  2:  SEViSEVi 
Parcel  Mt  T.  U  N,  a  7  W. 

Seel:  Lets  Ir^W^^EVd 
Parcel  14:  T.  14  N.,  R.  7  W. 

See  7:  Let*  3.  4.  EVfc&W^,  SBVW 

Sec  17:  SV4NEy4.  NW\4.  NV4SW%.  SE\4 

Sec  W:  Lot  l-«,  NE%.  El*NW»i.  N%SEW 
Paroell&T.UN;..K.7W. 

Secl4:SWW 

See  Vk  Lot*  lr-4,  aad  all  remaining  private 
lan^wMhaillMSWy4 

Sec  22:  NEy4NEy4 

Sec  23!  tote  1-4,  SWKNEM 
P»rcel'ie:T.14N.,R.JW. 

Sec  20:  Lot  SE^SW>4 
Parcell7:T.14N.»R.7W. 

Sec  28:  Lots  1-4,  ft-U.  13-16 

Sec  27:  NEy4NEV4,  SEMSW%.  SHSEV4 

Sec3«:NBV^ 

Sec  35:  N)fcNE%.  SWV^Ey4.  NWWh 
N%SWy4.  SWV^SWH 
Parcel  -».  T  14  N.,  R.  7  W. 

Sec  27:  SE%NWH 
Parcel  19:  T  14  N..  R.  8  W. 

Sec  1:  Lots  3,  4.  SWVUN^E^,  SViNWVi. 
SW%.  NWy4SEV4 

Secl2:W%NWy4 
Parcel  20:  TMN..R.»W. 

Sec  14:  Lot  WViNEy4.  NViNWK, 
NW\4SEy4 
Parcel  21:  T  14  N..  R.  8  W. 

Sec  26:  NEy«SW% 
Parcel  22:  T.  12  N..  R.  9  W. 

Sec  7:  Lots  3. 4  SEy4 

T.  12  N..  R.  10  W. 

Sec  12:  Lots  7-fl 
Parcel  23:  T  15  N..  R.  9  W. 

Sec9:SWy4SWy4 
Parcel  24:  T  IS  N..  R.  9  W. 

Sec  15:  Lots  1-3. 8-8, 11-13 
Parcel  25:  T  18  N..  R.  9  W. 
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Sec31:N%NEM 
Parcel  2S:  T.  14  N..  R.  10  W. 

Sec  IS:  SEVbSWV4 
Parcel27:T.10N..R.eW. 

Secl9:LotSEV^SE% 
PaiGel28:T10N..R.eW. 

Sec  28:  Lot  8 
Parcel29:T10N.,R.8W. 

Sec  28:  Ut  7 
Parcel30:T10N.,R.8W. 

Sec  28:  Lot  8 
Parcel31:T.10N.,R.eW. 

Sec  28:  Lot  8 
Parcel32:T.10N.,R.8W. 

Sec  28:  Lot  10 
Parcel33:T.10N„R8W. 

Sec  29:  Lot  NWy4SE^  NEV4SWy4 
Parcel35:T.10N.,R.8W. 

Sec  32:  Ut  13 
Parcel36:T.10N.,R.8W. 

Sec32:Lotl4 
Parcel37:T.10N.,R.eW. 

Sec  32:  Lot  IS  ft  18 
Parcel38:T.10N.,R.8W. 

Sec  32:  Lot  17 
Parcel  39:  T 10  N.,  R.  8  W. 

Sec  32:  Lot  18 

Sec  33:  Lot  21 
Parcel40:T10N.,R.8W. 

Sec  32:  Lot  19 
Parcel41:T.10N.,R.8W. 

Sec  33:  Lot  8  ft  10 
Parcel42:TlON.,R.8W. 

Sec  33:  Lot  7 
Parcel  43:  T.  10  N.,  R.  8  W. 

Sec  33:  Lot  18 
Paroel44:T.10N.,R.8W. 

Sec  33:  Lot  19 
Parcel45:T10N.,R.8W. 

Sec  33:  Lot  20 
Parcel  46:  T  13  N..  R.  8  W. 

Sec  8:  NEy4SW% 
Parcel47:T.12N.,R.8W. 

Sec  7:  NEy4SWy4 
Parcel48:T.12N.,R.8W. 

Sec  20:  SEy4SW% 

Containing  7,000.00  acres  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  from  The 
Trust  For  Public  Land  the  following 
described  private  lands: 

Mount  Diablo  Meridian 

T.12N.,R.5W. 

Sec  S:  S% 

Sec  8:  Lou  6, 7.  EViSWy4,  SE% 

Sec  7:  Lot  1-4,  NEV4.  EMWVi,  WViSEV^, 
NEV^»V4 

Sec  8:  EM.  NV^NWV4.  SWy4NWy4 

Sec9:WVi,SMSEM 

Sec  15:  WVkSWVi 

Sec  1ft  WViNEV^.  SEMNEM,  W%.  SEV^ 

Sec  18:  NWy4NEy4.  NEy4NWy4 

Sec21:NV%NEK,NWy4 

Sec  22:  NWy4NW% 
T.  13  N..  R.  S  W. 

Sec  3:  Lot  3,  SEMNWM,  NE%SW% 

Sec  4:  LoU  1-4,  SViNV^,  SM 

Sec  5:  LoU  1-1  SHNEM 

Sec  18:  LoU  2-4 

Sec  19:  Lot  1,  WMSBV^ 

Sec  27:  SWMNWM,  NWy4SWV4, 

Sec  28:  NViSVb 

Sec  29:  NMNEy4,  SWV4NEy4,  NW% 

Sec  30:  NViNEM 


ri3N..R.ew. 

Secl:LoUS,4SMNW% 

Sec  2:  NWV48WMNBM  SViNW«4. 
NH8WM 

Sec  12:  NWVWW% 

Sec  15:  NWMNWy4NE>4.  SEV4NE%. 
NEy4NW)4 

Sec20:SEV^NEV« 

Sec  24:  Lot  1 

Sec30:SEVi 

Sec  31:  Lot  1,  WKEV%.  BHWH 

Sec  32:  SEViNBK  NWMNWM,  SWNWV4 

Sec  36:  UU 1, 2,  WMBM.  WW 
T.  13  N..  R.  7  W. 

Sec2S:LotSW% 

Sec  28:  SMNEW.  SEV4 

Sec  35:  NEW 

Sec30:NH 
T.  14  N.,  R.  6  W. 

Sec  30:  Lot  S% 

Sec  31:  LoU  1-3. 5,  WViNEV*. 

Sec  32:  LoU  2-12,  WViSWy«,  SEy4SWM, 
NEM^M.  SMSEV4 

Sec  33:  All 
T.14N.,R.8W. 

Sec  38:  All 

Containing  10,000J)0  acres,  more  or  less. 

BUPPIAIENTAIIV  MFONMATION:  The 

purpose  of  the  exchange  is  to  acquire 
non-Federal  lands  contained  wholly  or 
ptirtially  in  the  Cache  Creek 
Management  Area  in  Lake,  Coltisa  and  ■ 
Yolo  Counties.  California.  Acquiring  the 
private  land  will  help  provide  protection 
and  management  of  the  riparian  and 
primitive  recreation  values,  wintering 
Bald  Eagle  habitat  Tule  Elk  habitat  and 
significant  cultural  resources  and  other 
special  resource  values.  Federal  lands 
proposed  for  disposal  in  the  exchange 
are  generally  isolated  parcels 
surrounded  by  private  lands  with  no 
pubUc  access. 

The  proposed  exchange  will  not  be 
completed  until  all  necessary  reports 
and  Environmental  Assessment(s)  are 
completed  Following  the  completion  of 
mineral  re{>ort8,  the  authorized  officer 
will  determine  ^at,  if  any,  mineral 
interest  will  be  reserved  to  the  United 
States.  The  exchange  is  consistent  with 
the  Bureau's  planning  for  the  lands 
involved  The  public  interest  will  be 
well  served  by  making  the  exdiange. 

The  exchange  will  be  completed  on  an 
equal  value  basis.  Full  equalization  of 
values  will  be  achieved  by  acreage 
ad|u8tments  and/or  by  a  payment  to  the 
United  States  by  the  Trust  For  Public 
Land  of  funds  in  an  amount  not  to 
exceed  25  percent  of  the  total  value  of 
the  lands  to  be  transferred  out  of 
Federal  ownership. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms,  and 
conditions: 

Reserving  to  the  United  States 

A  right-of-way  for  ditches  or  canals 
constructed  under  the  authority  of  the 


United  SUtes.  Act  of  August  3a  1890  (43- 
U.S.C.  945),  as  it  affects  all  parcels. 

Paiori22    ■ 

Those  rights  for  a  road  easement 
reserved  to  the  United  States,  BLM 
Uklah  District  ofBce,  serial  No.  SAC- 
078875.  tinder  the  Act  of  January  13, 1R16 
(44  LD  513). 

Subject  to 

Paiodsland2 

The  oil  and  gas  rights  in  the  above 
described  land  may  be  conveyed  subject 
to  lease  CA-14703  issued  under  the 
Mineral  Leasing  Act  of  1920,  as 
amended  and  the  United  States 
reserves  for  the  duration  of  said  lease 
unto  itself  aU  the  rights  of  the  lessor 
under  said  lease  (including,  without 
limitation,  the  rig^t  to  collect  royalties 
and  extend  the  lease  pursuant  to  its 
terms  and  applicable  law  and 
regulation). 

This  exchange  is  made  under  section 
29  of  the  Act  of  February  25, 1920  (30 
U.S.C.  186)  and  the  Act  of  March  4, 1933 
(30  U.S.C.  124),  and  the  patent  will  be 
issued  subject  to  the  rights  of  prior 
permittees  or  lessees  to  use  so  much  of 
the  surface  of  said  land  as  is  required 
for  mining  operations,  without 
compensation  to  the  patentee  for 
damages  resulting  from  proper  mining 
operations,  for  the  duration  of  oil  and 
gas  lease  CA-14703  and  any  authorized 
extensions  of  ttiat  lease. 

Paroele 

The  oil  and  gas  ri^ts  in  the  above 
described  land  may  be  conveyed  subject 
to  lease  CA-14699  issued  under  the 
Mineral  Leasing  Act  of  192a  as 
amended  and  the  United  States 
reserves  for  the  duration  of  said  lease 
imto  itself  all  the  rights  of  the  lessor 
under  said  lease  (including,  without 
limitation,  the  ri^t  to  collect  royalties 
and  extend  the  lease  pursuant  to  its 
terms  and  applicable  law  and 
regulation). 

This  exdiange  is  made  tmder  section 
29  of  the  Act  of  February  25, 1920  (30 
U.S.C  186)  and  the  Act  of  March  4, 1933 
(30  U.S.C  124),  and  the  patent  will  be 
issued  subject  to  the  rights  of  prior 
permittees  or  lessees  to  use  so  much  of 
the  surface  of  said  land  as  is  required 
for  mining  operations,  without 
compensation  to  the  patentee  for 
damages  resulting  from  proper  mining 
operations,  for  the  duration  of  oil  and 
gas  lease  CA-14099  and  any  authorized 
extensions  of  that  lease. 

Paroab  7,  S  and  9 

The  oil  and  gas  rights  in  the  above 
described  land  may  be  conveyed  subject 
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to  lease  CA-14704  issued  uoder  the 
Mineral  Leasing  Act  of  192a  as 
amended,  and  me  United  States 
reserves  for  the  duration  of  said  lease 
unto  itself  all  the  rights  of  the  lessor 
under  said  lease  (including,  without 
limitation,  the  n^  to  coIUct  royaUie* 
and  extend  the  lease  musuant  to  its 
terms  and  applicable  taw  and 
regulation). 

This  exchange  is  made  under  sectiaa 
29  of  the  Act  of  February  25, 1920  (30 
U.&C.  180)  and  the  Act  of  March  4. 19S3 
(30  U^SlC  m).  and  Ibe  patent  wm  be 
issMd  Mbiact  to  the  ri^  of  prior 
permittoM  or  laaeaaa  to  uae  80  audi  of 
the  surface  ol  said  lead  aa  k  raqiired 
for  mining  operatieaB,  witkout 
compensation  to  the  palanlee  iov 
damaget  iwoking  from  ptoper  mining 
operatioaa.  far  this  daratton  of  oil  and 
gas  laaa*  CA-M7M  aad  any  authorized 
extensioaa  of  that  lease. 

Pa(cal9 

Thoaa  rights  far  an  access  load 
granted  to  DefaitaMt  ol  Public  Wofka. 
Lake  Couaty.  its  wcceaaaii  or  aarigns. 
by  right  ol  way  Na  CA-MTTt.  pnmant 
to  the  Act  ol  October  21.  )g0»  (43  U.S.C. 
1701)1  Hmmo  rigbte  fa*  a  US  kv  po«iMr 
transaiaaiaa  Una  granted  to  Pacific  Gaa 
and  Electric  Coaipo^.  ita  sacoaason  or 
assigns,  by  righ^«f^way  »kx  CA-Mflia 
punuant  to  the  Act  oC  Octobv  21. 1979 
(43  U3.C.  1761^  Tbaaa  rigbu  kr  water 
well  sito  purpoaaa  granted  to  Heneatake 
Mining  Company,  ita  saccessots  or 
assigjw,  by  right-of-way  No.  CA-15865, 
pursuant  to  this  Act  of  October  21, 1970 
(43  U.S£.  1791)c  Thoae  righto  for 
telephone  liae  parpeses  pwitod  to 
ATftT  Csanmny.  ito  saoceaaers  or 
assigns,  by  riih^^-«<My  No.  CA-193B*. 
pursuant  to  Ike  Act  of  October  21. 1970 
(43U.&d7«l). 

PaioallS 

Those  rights  tor  transniisaioa  line 
purposes  granted  to  Pacific  Gaa  and 
Electric  Company,  its  successors  or 
assigns,  by  right-of-way  No.  SAC- 
005024.  punuaat  to  the  Act  of  March  4. 
1911,  as  anaaded  (43  LL&C  901). 

PaioalM 

Those  rights  for  transmission  line 
purpoaes  granted  to  Pacific  Gas  and 
Electric  Company,  its  successors  or 
assigns,  by  ri^t-of-way  No.  SAC- 
039843,  pursuant  to  the  Act  of  March  4. 
1911,  as  amended  (43  U.&C  991). 

Paioeb  M. « 19»  17  aiad  M 

Tin  oA  and  gas  ri^tts  In  the  above 
described  land  may  be  conveyed  subfect 
to  lease  CA-14090  issued  uaderthe 
Mineral  Leasing  Act  of  1920,  as 
amended,  and  me  United  States 


raserves  for  the  duration  of  said  lease 
unto  itself  all  the  righto  af  the  lessor 
under  said  laaaa  (tododlig.  withoat 
limitation,  the  right  to  collect  royattiea 
and  extend  the  lease  pursnaiK  to  its 
terms  and  appMcable  law  and 
regulation). 

This  exchange  is  made  under  section 
29  of  the  Act  of  February  25, 1990  (30 
U.S.C.  186)  and  the  Act  of  March  4 1933 
(30  U.&C  131).  aad  the  pataat  wfll  be 
issued  subfect  to  (he  rigjits  of  prior 
permittees  or  lessees  to  use  so  much  of 
the  surface  of  said  land  as  is  required 
for  mining  operations,  without 
compensation  to  the  patentee  for 
damages  resulting  h-om  proper  mining 
operations,  for  the  duration  of  oil  and 
gas  lease  CA-14no  and  any  authorised 
extenaioas  of  dwt  Waae. 

Parcel  22 

Those  rights  for  an  access  road 
granted  to  Virgil  and  Ivy  Freeman,  its 
heirs  or  assigns,  by  right-of-way  No. 
CA-11747.  punoaat  to  (ha  Act  of 
October  a,  1979  (43  U.SX.  1791):  thoee 
rights  for  tolaphrtos  line  parposes 
granted  to  AT&T  Cooipaay,  ito 
succasaors  or  assig^M.  by  right-of-way 
No.  CA-198S1  puisoaiit  to  the  Act  of 
Octobar  21. 197»  (43  U.S£.  1791). 

Paical«7 

Thoae  ri^to  for  an  accaas  road 
grantod  to  Department  of  Water 
Resources,  ito  sacceseors  or  aaaigna.  by 
right-of-way  No.  CA-19239.  parraaat  to 
the  Act  of  October  21, 1970  (43  U3.C 
1701). 

Publication  of  this  notice  in  the 
Fadewi  Pa^atoi  ihsH  aeyagato  the 
public  land*  froai  oparatioa  of  the  pnbbc 
land  latvs  and  the  miaiBg  lawa.  bat  not 
the  mineral  leasiBg  iawB.  TUa 
segregative  eSect  shall  taminafte  upon 
issuance  of  patent,  or  tvro  (^  yaois  froai 
the  date  of  puUicatkm  of  tfaia  notice  to 
the  Miaral  Ea^atar.  whichever  occurs 
fint 


KM  nNVflMR  MPMWMrTION  COWTACT: 

Catherine  Robertson,  Clear  Lake  Area 
Manager,  Bureav  of  Land  Maaagement, 
555  Leslie  Street,  Udah,  CaKfemia 
95482:  Phoae  (707)  40»-3879. 
DATia:  Until  Mardi  18. 1901,  interested 
parties  may  submit  comments  to  tho 
BLM,  Qear  Lake  Resource  Area 
Manager,  at  the  address  shown  above. 
Comments  should  specfly  the  legal 
description  (Township,  Range,  Section, 
and  Subsection)  of  the  specific  parcel 
affected  by  the  comment.  Any  adverse 
comments  will  be  evaluated  by  the 
Bureau,  which  may  sustain,  vacate,  or 
modify  this  reaky  action  aad  Slate 
Director  «vill  issue  a  final  determination. 
In  the  absence  of  any  adverse 


comments,  this  action  will  beeaaH  the 

final  determination  af  the  Departnaat  of 

Interior. 

Scott  C  Adams, 

Acting  Clear  Lake  Retouna  Ana  Uaaagar. 

[FR  Doc  01-2275  Filed  l-«)-«l:  a-46  am] 


(OR  48862);  OfMM(M»-4212-14: 0^1-9971 

Raalty  Aetton;  Propooad  Exdwngc: 
Oraflon 

This  exchange  witt  be  between  the 
United  States  (Bureaa  of  Land 
Management)  and  the  Qty  of 
McMinnville,  Oregon,  acting  by  and 
through  its  Water  and  Light 
Commission,  a  municipal  cotperatian. 

The  following  described  public  kads 
(Revested  Oregon  aad  Calfonria 
Railroad  Grant  land  status)  hare  been 
determined  to  be  suitable  for  disposal 
by  exchange  under  section  200  of  the 
Federal  Land  Policy  aad  ManagenMnt 
Act  of  1970.  as  amended  (43  U.SX:.1701 
et  seq.): 


WUlaiMtta  Meridian,  ( 

T.  3  S..  R.  6  W.. 

Sec.  22.  SBMNE^.  I«V«SEV4 

Sec.  23,  EViNWV^ 

The  parcels  described  above  conteiR  lflO.00 
acres  in  Yamtiill  County. 

In  exchange  for  these  parcela,  Uie 
United  States  will  acqnke  the  following 
described  land  from  the  City  of 
McMinnville: 

Wlllamatte  Meridiaii,  OngeB, 

T.  3  S.  R.  7  W.. 

Sec.  8, 8H6WH,  SWMffiH 

The  parcel  desciibed  abeve  eontakm  120X19 
acres  in  TUlemook  Cosaty. 

The  purpose  of  the  exchange  ie  to 
facilitate  resource  management 
opportunities  as  identified  in  the  Sakm 
District's  Westside  Management 
Frameworic  Plan.  The  city  land  ofliNed  is 
surrounded  by  ether  public  landa  tvhich 
are  being  managed  for  muhipla  ase. 
including  protection  of  bald  ea^ 
habitat  and  (he  saatained  yield  of 
timber.  The  public  lands  selected  are 
adjacent  to  McMiiuiville's  existing 
McGuire  Reservoir.  Acquisition  of  these 
parcels  by  McMinnville  would  give  it 
greater  control  of  the  watershed  from 
which  it  receives  its  drinking  water.  The 
public  inteteat  witt  be  highly  served  by 
making  this  exchaage. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal  or  dw 
acreage  will  be  adiusted  to  eqiuallze  the 
values  upon  completion  of  the  final 
appraisal  of  the  landa.  Full  equaBaation 
of  values  will  be  achieved  by  paynKut 
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to  the  United  States  of  funds  in  an 
amount  not  to  exceed  25  percent  of  the 
value  of  the  public  land  to  be 
transferred.  All  mineral  rights  will  be 
transferred  with  the  surface  estate. 

The  deed  to  the  selected  land  will  be 
subject  to: 

1.  The  reservation  to  fte  United  States 
of  a  ri^-of-way  for  ditdies  or  canals. 
Act  of  August  30, 1800  (43  U.S.C.  945) 

2.  Perpetual  exclusive  road  easements 
(locations  to  be  described). 

3.  The  reservation  of  the  ri^t  to 
remove  timber  within  the  Ti^ef  Too 
Timber  Sale  Contract  Area. 

4.  Valid  existlns  rights. 
Publication  of  mis  notice  in  the 

Federal  Register  will  segregate  the 
public  lands  described  above  to  die 
extent  that  they  will  not  be  subfect  to 
am>ropriation  under  the  public  land 
lawa.  including  the  mining  laws,  except 
for  exchange  under  section  200  of  the 
Federal  Land  Policy  and  Managraient 
Act.  Any  subsequentiy  tendered 
application,  allowance  of  which  is 
discretionary,  shall  not  be  accepted, 
shall  not  be  considered  as  filed,  and 
shall  be  retiimed  to  the  applicant  (43 
CFR  2201.1(b)).  The  segregative  effect  of 
this  notice  wiU  terminate  upon  issuance 
of  patent  or  in  two  years,  whichever 
occura  first. 

Detailed  information  concerning  diis 
exdiange,  including  the  environmental 
assessment/land  report  is  available  for 
review  at  tiie  Salem  District  Office,  1717 
Fabry  Road  SE.  Salem,  OR  07300.  or  at 
the  Tillamook  Resource  Area  Office, 
6815  Officer's  Row.  Tillamook,  OR 
97141. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Yamhill  Area 
Manager  at  the  above  address.  Any 
obfections  will  be  revtewed  by  the 
Salem  District  Manager  who  may 
sustain,  vacate,  or  modify  diis  realty 
action.  In  the  absence  of  any  obfections, 
this  realty  action  will  become  the  final 
determination  of  the  DqMrtment  of  the 
Interior. 

RiGhaidCPiaAar, 

YatnhiH  Area  Manager, 

(FR  Doc.  91-2276  Filed  l-aO^M;  8:45  am] 


(AK-932-01-4214-10:  F-031914] 

Tormlnatlon  of  Propoaad  Withdrawal 
and  Rasarvatton  of  Land;  Atoiki 

AOINCV:  Bureau  of  Land  Management, 

Interior. 

ACnOM;  Notice. 

9UMMARY:  This  notice  terminates  the 
segregative  effect  of  a  proposed 


withdrawal  and  reservation  of  land 
requested  by  the  Bureaa  of  Land 
Management  for  public  recreational 
purposes. 

EFFtcnvi  IMTK  ]aauary  31, 198L 
FOM  wwrn—  mnmiATioN  contact: 
Sandra  C  Thomas.  BLM  Alaska  State 
Office,  222  W.  7th  Avenne.  Na  13. 
Anchorase.  Alaska  99S13-7599. 907-.271- 
5477. 

Bnreaa  of  Laaid  Manageawnt  filed 
applicatian  F-031914  to  withdraw  land 
at  Mankomen  Lake  to  provide  public 
recreational  fadlitws  and  to  retain 
recreation  values  to  public  ownership. 
Notice  of  proposed  writhdrawal  and 
reservation  of  this  land  was  pnbUshed  in 
tiie  FadenI  Registar  on  March  7. 1904 
(29  FR  3172).  The  Bureau  of  Land 
Management  has  since  detenmned  that 
there  is  no  longer  a  need  for  the 
proposed  withdrawal  and  has  cancelled 
the  apiriication  which  affecte  the 
following  described  land: 

Copper  River  MeridiMi  (UnsuiveyedQ 

T.  14  N.,  R.  4  E, 

sees.  1. 12, 13.  and  24. 
T.14N..R.5E.. 

sees.  7, 8,  and  16  to  21,  inchisive. 

Faiibanlu  Meridian  (Unsurveyad) 

T.22S..R.16Em 

sees.  12  and  13. 

The  area  described  contains  approximately 
S.681  acres,  of  which  approximately  1,100 
acres  comprise  Maolcomen  Lake. 

At  8  am.  Alaska  Dayhght  Time,  on 
the  date  of  this  pablicattoa  such  land 
will  be  relieved  of  the  segregative  ^ect 
of  this  proposed  withdrawal,  pursuant  to 
43  CFR  2310.2-1(0). 
SueA.Woll 

Chief,  Branch  ofLandRetources. 
[FR  Doc  91-2277  Filed  1-30-91;  8:45  amj 


Buraau  of  Radamatton 

Kailogg  Unit  RafonmiMion  Study, 
Dalta  DMaion.  Canlral  VaHay  Profael, 
Contra  Coala  County,  CA 

AOtNCV:  Bureau  of  Reclamation 

(Interior). 

action:  Notice  of  cancellation  of 

Kellcw  Unit  Reformulation  Study, 

Planning  Report/Draft  Environmental 

Statement,  (TO/DBS),  P^TT  DES  80-^ 

summary:  The  Bureau  of  Reclamation 
(Reclamation)  is  canceling  the  Plaiming 
Report/Draft  Environmental  Statement. 
Kellogg  Unit  Reformulation  Study,  filed 
with  the  Environmental  Protection 
Agency  on  December  2. 1988. 
FOR  RRiTNn  mromukimu  contact: 
Douglas  Kleinsmith  (Project 
Environmental  Specialist,  Bureau  of 


Reclamation.  Mid-Pacific  Region), 
telephone:  (916)  978-5121;  or  Dr.  Wayne 
Deason  (Manager,  Environmental 
Services  Staff,  Bureau  of  Reclamation, 
Denver  Federal  Center),  telephone.  (308) 
236-9336. 

SUPPLEMENTARY  information: 
Reclamation  published  a  Notice  of 
Intent  to  prepare  a  Planning  Report/ 
Environmental  Stetement  for  the  KeDogg 
Unit  Reformtdation  Study  in  the  Federal 
Re^^.  Vol.  SO.  No.  231.  dated 
December  2, 1985.  A  scoping  meeting 
was  held  in  C^oord.  Cafifomia,  on 
December  16, 1965.  The  purpose  of  die 
study  was  to  devetop  altemetives  to 
improve  the  quality  and  reliability  of 
municipal  and  industrial  water 
deliveries  for  Contra  Costa  Water 
District  (CCWD). 

The  Hanning  Report/Draft 
Environmental  Stetement  (PR/DBS)  for 
the  Kellogg  Unit  Reformulation  Study 
was  filed  with  the  Environmental 
Protection  Agency  on  December  2, 19W, 
and  the  Notice  of  AvailabiHty  was 
published  in  the  Federal  Relator,  Vol. 
53.  No.  234,  dated  December  6, 1988.  A 
public  hearing  on  the  PR/DES  was  held 
in  Concord,  California,  on  January  19, 
1989. 

Since  tiie  PR/DES  was  filed  witii  EPA, 
CCWD  has  begun  studying  the  Los 
Vaqueros  Project  (LVP)  to  meet  tiie 
water  quality  needs  of  CCWD  and  to 
provide  needed  reliability  tiirou^  a 
storage  reservoir.  Reclamation  is  the 
lead  Federal  agency  for  die  LVP.  The 
objectives  of  the  Kellogg  Unit 
Reformulation  Study  have  been 
incorporated  into  tiie  LVP.  To  avoid 
duplication  of  work.  CCWD  has 
requested  that  Reclamation  end  all  work 
on  tiie  Kellogg  Study.  Therefore. 
Reclamation  is  not  proceeding  farther 
with  the  Kellogg  Study  and  is  cancehng 
die  PR/DES. 
Dated:  )anuaiy  25. 1961. 

).  Austin  Buike, 

Deputy  Assistant  Comwissioner — 
Administration. 

[FR  Doc.  91-2246  Filed  1-30-01;  8:45  am] 


Fish  and  WIMWa  Sarvica 

Racaipt  of  AppHcatton  for  Parmtt 

The  public  is  invited  to  comment  on 
the  following  renewal  application  for  a 
permit  to  conduct  certain  activities  with 
marine  mammals.  The  application  waa 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U5.C.  1361  et  seq.).  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531,  et  seq.)  and 


Fadwal  Register  /  Vol.  58.  No.  21  /  Thursday.  lanuary  31.  1991  /  Notices 


the  regulation*  governing  marine 
manunaU  (50  CFR  part  18). 

Applicant 

Name:  Envirosphere  Company— PRT- 
740037, 10000  NE.  8th  Street.  Bellevue, 
Washington  90004. 

Type  of  Permit  Scientific  Research. 

Name  and  Number  of  Animals: 
Walrus  (Cklobenua  rosmarus)— 250,000. 

Summary  of  Activity  to  be 
Authorized.  The  applicant  proposes  to 
conduct  aerial  surveys  and  vessel 
observation*  of  walnises  in  the  Chukchi 
Sea  to  develop  information  for 
determining  walrus  abundance, 
distribution,  and  behavior  relative  to 
offshore  oil/gaa  drilling  and  associated 
activities. 

Source  of  Marine  Mammals  for 
Research:  Chukchi  Sea — east  of  the 
U.S.-Russia  convention  line  of  1867  and 
north  of  68  N  latitude. 

Period  of  Activity.  From  date  of 
issuance  to  December  31, 1983. 

Concurrent  with  the  publication  of 
this  notice  in  the  Fwkral  Regiistar.  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
appUcation  should  be  submitted  to  the 
Director,  Office  of  Management 
Authority  (OMA).  4401  N.  Fairfax  Drive, 
room  432.  Arlington.  VA  22203.  within  30 
days  of  the  publication  of  this  notice. 
Anyone  requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Director. 

Documents  submitted  in  connections 
with  the  above  appUcation  are  available 
for  review  during  normal  business  hours 
(7:45  am.  to  4:15  pm.)  at  4401  N.  Fairfax 
Drive,  room  432,  Arlington,  Va  22203. 

Dated:  January  28, 1991. 
KanoWIUaoo. 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc  91-2270  Filed  l-30-«l;  8:45  am] 


DEPARrMENT  OF  JUSTICE 

Drug  Enforcement  Admintetritloo 

Quotee  for  Controlled  Sutwtencee  In 
Schedulee  I  and  II 

AOINCV:  Drug  Enforcement 
Administration,  Justice. 
action:  Notice  of  Established  1991 
Aggregate  Production  Quotas. 


:  This  notice  establishes  1991 
aggregate  production  quotas  for 
controlled  substances  in  Schedules  I  and 
n  of  the  Controlled  Substances  Act. 
MM  PURTMIII  e^OWMATIOII  CONTACT: 
Howard  McClain.  Jr..  Chief.  Drug  ft 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration. 
Washington.  DC  20537.  Telephone:  (202) 
307-7183. 

•U9MJMINTAIIV INWWKUTIONI  Section 
306  of  the  Controlled  Substances  Act  (21 
U.S.C.  828)  requires  that  the  Attorney 
General  establish  aggregate  production 
quotas  for  all  controlled  substances 
listed  in  Schedules  I  and  U  each  year. 
This  responsibility  has  been  delegated 
to  the  Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  by 
1 0.100  of  title  28  of  the  Code  of  Federal 
Regulations. 

On  Monday,  October  22. 1990,  a  notice 
of  the  proposed  1991  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  II  was 
published  in  the  Fedenl  Register  (55  FR 
42660).  All  interested  parties  were 
invited  to  comment  on  or  object  to  those 
proposed  aggregate  production  quotas 
on  or  before  November  21, 1990.  No 
comments  and  no  requests  for  a  hearing 
were  received. 

Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(C)  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

This  acton  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
federaUsm  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  entities  within  the  meaning 
and  intent  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  801  et  seq.  The 
establishment  of  annual  aggregate 
production  quotas  for  Schedules  I  and  II 
controlled  substances  is  mandated  by 
international  commitments  of  the  United 
States.  Such  quotas  impact 
predominantly  upon  major 
manufacturers  of  the  affected  controlled 
substances. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  Controlled  Substances  Act  of  1970 
(21  U.S.C.  826)  and  delegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  by  1 0.100  of  title  28  of 
the  Code  of  Federal  Regulations,  the 
Administrator  of  the  Drug  Enforcement 
Administration  hereby  orders  that  the 
1991  aggregate  production  quotas  for 


Schedules  I  and  n  controlled 
substances,  expressed  as  grams  of 
anhydrous  acid  or  base,  be  established 
as  follows: 

Basic  Class  and  Estabusheo  1991 

QitOTAS 


SehedUIek 

LyNvglc  Add  OMhytsmlde — 

3,4-KleSiytsiiedkwyaiiiphetii'ilne«— . 
3,4-  _ 

MdhytonedtaKyvnelhafii|stMlanina 
TevanywocsfmanniM. 
Psiocyn. 


4.Melhyisfranofax  ............ 

Meltiar|[is>nna _.„.......- 

N44ydraKy-3.4- 
MdhytenadtayamphalaniiM 

N€lhy<am|)lwlainlm 

SehetUelt 


Amobartittai . 


CocakM 

CodsiM  (tar  tm.-.-~ 
Codeine  (taf  ooiweciion). 


1,2S4,000  granw  of  levodeeoacyephe- 
drine  tor  uee  in  •  nonoonlroled, 
nonpreacflpion  product  and  5,000 
greme  tor  methenipheleiiilne. 

Dextroproponyptiene 

ueiyorooooieie »». 


Eogonine  (tor  converiton) . 

FenMfiyt 

Hydrooodone — 

Hydromorptwne 

Lewrphanol..^ 


Meftadone  Intenwedtole  (4-Cyano- 
2-dbnalhylemlno^.4-dlpheny( 
butane 

MetttarnpDeiamine  (tor  oonveraton) .. 

Meltiylphenldete » • 

Mbied  Akatoids  ol  Opium 

Morphine  (tor  tale). 


Morphine  ttor  convarakm) 

Opium  (Uncluree,  extracts,  eto.  ex- 
preeeed  in  terms  of  USP  potr»- 
dered  opium) 

Oxycodone  (tor  sale) 

Oxycodone  (tor  oonveraton) 

Oxymorphorw. 

Pentobarbital.. 

PtierwycHdtoe 


PiMnytacelone  (for  oonveraton).. 

SecobertiMal _._.™™ 

SufentwiH 


11 

7 

12 

12,000 

5 

S 
5 
2 

2 
5 

5,300 
395,000 

98.000 

663,000 

56.907.000 

6.055.000 

1,289,000 


85,267.000 

241.000 

707.000 

650.000 

50.500 

3.871.000 

223.000 

10.300 

10.452,000 

1375.000 


2.344.000 

965.000 

1.079.000 

5.000 

4.006.000 

67.226.000 


1.184.000 

2.654.000 

8,300 

2.500 

13.432.000 

15 

488.000 

782.000 

420 

7.330.000 


DEA  will  review  the  above 
established  quotas  early  in  1991  to  take 
into  consideration  actual  1990  sales  and 
actual  December  31, 1990  inventories  as 
well  as  other  information  which 
becomes  available. 

Dated:  December  14, 1990. 
Robert  C  BoiuMr. 

Administrator,  Drug  Enforcement 

Administration. 

[FR  Doc.  91-2263  Filed  1-30-01;  8:45  am] 
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DEPARTMENT  OF  LAMR 
Employment  and  TraMng 


(TA-W-M.M41 

VaNey  Vulcan  Mold  Co.  Ulrobe.  PA; 

AppUcation  for  Reconsideration 

By  an  application  dated  January  7, 
1901,  Local  #758  of  the  United  Auto 
Wockers  (UAW)  requested 

administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  December  10, 1990  and  published  in 
the  Federal  Register  on  January  8, 1991 

(seFRno). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  panted  under 
the  following  circumstancss: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
compla&ed  of  was  based  on  a  mistake 

.  in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  workers  produce  ingot  molds  for 
the  steel  industry.  The  union  claims  that 
imported  steel  caused  a  decline  in  sales 
and  production  of  ingot  molds  used  in 
steel  making. 

The  Department's  denial  was  based 
on  the  fact  that  the  increased  import 
criterion  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met.  U.S.  imports  of  iiigot  molds  were 
negligible  during  the  period  under 
investigation. 

Certification  under  the  Trade  Act  of 
1974  is  based  upon  increased  inports  of 
articles  that  are  like  or  directly 
competitive  with  the  articles  produced 
by  the  workers'  firm  and  which 
"contributed  importantly"  to  decreased 
sales  or  production  and  employment  at 
the  workers'  firm.  Finished  articles  are 
not  like  or  directly  competitive  with  the 
articles  used  in  their  manufacture. 
Accordingly,  imports  of  steel  are  not  like 
or  directly  competitive  with  "  ingot 
molds"  used  in  steelmaking. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 


Signed  at  Waahingtan.  DC  thia  18th  day  of 
January  1901. 
Stephen  A.  Waviiiar, 
Deputy  Director.  Office  ofLegislotion  and 
Actuarial  Services.  Unemployment  Insurance 
Service. 

[FR  Doc.  91-2313  Filed  1-30-01: 8:45  am) 
MUJNa  COOC  4sie-se-M 


[TA-W-M.SS7) 

Varco  International,  Inc.  Martin- 
Decker,  a/k/a  Cooper  Industries, 
Marahall.  TXt  Amended  Certification 
Regarding  EligR>ility  To  Apply  for 
Worker  Adjostment  Aeelctance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  22. 1900  applicable  to  all 
workers  of  Martin-Decker,  Marshall, 
Texas.  The  Certification  Notice  was 
published  in  the  Federal  Register  on 
September  7. 1980  (55  FR  36918). 

At  tiie  request  of  the  State  Agency, 
the  Department  reviewed  the  subject 
certification.  The  findings  show  tifiat  on 
May  21. 1990.  Varco  International 
purchased  the  Martin-Decker  facility  in 
Marshall,  Texas  from  Cooper  Industries. 
The  Marshall  facility  produced  the  same 
products  and  employed  the  same 
woricforce  while  under  both  ownerships. 
The  Marshall  facility  under  Cooper 
Industries  meets  all  the  requirements  for 
a  predecessor-in-interest  firm. 
Therefore,  the  certification  is  amended 
to  properly  reflect  the  correct  worker 
group.  The  amended  notice  applicable  to 
TA-W-24,557  is  hereby  issued  as 
follows: 

All  workers  of  Martin-Decker,  a/k/a 
Cooper  Industrie*.  Marshall,  Texas  who 
became  totally  or  partially  separated  from 
employment  on  or  after  January  1, 1990  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  22nd  day  of 
Jsmuary  1991. 
Marvin  M.  Foolu. 

Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  91-2314  Filed  1-30-91;  8:45  am) 

BILLING  CODE  4S1l>-3IMi 


Attestations  Filed  by  Facilities  Using 
Nonimmigrant  Aliens  as  Registered 
Nurses 

aqency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 


summary:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 


information,  a  list  of  the  following 
health  care  facilities  which  plan  oQ 
employing  nonimmigrant  alien  nerses. 
These  organizations  have  attestations 
on  file  with  DOL  for  that  purpose 
onniWIIffi  Anyone  iiUerested  ia 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  einployer's 
place  of  business. 

Attestatioas  and  short  aupporting 
explanatory  sletements  are  alto 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room.  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N4456,  200  Constitution  Avenue 
NW.,  Washington,  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration.  U.S.  Department  of 
Labor.  The  addresses  of  such  offices  are 
foimd  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Department  of  Labor,  room  S3502,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  attestation  process: 
Chiet  Division  of  Foreign  Labor 
Certifications,  U.S.  Employment  Service 
Telephone:  202-535-0163  (this  is  not  a 
toll-free  number). 

Regarding  the  complaint  process: 
Chief,  Farm  Labor  Programs,  Wage  and 
Hour  Division.  Telephone:  202-S23-7605 
(this  is  not  a  toll-free  number). 
SUPPI^MENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-lA  visa  petitions  for 
bringing  nonimmigrant  registered  nurses 
to  the  United  States.  28  U.S.C. 
1101(a)(15)(H)(i){a)  and  1182(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
655  and  29  CFR  part  504,  55  FR  50500 
(December  6, 1990).  The  Employment 
and  Training  Administration,  pursuant 
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to  20  CFR  e55.310(c).  is  publishing  the  documentation,  the  facility  is  required  to         If  a  person  wishes  to  file  a  complaint 

following  list  of  facilities  which  have  make  the  attestation  and  documentotion      regarding  a  particular  attestation  or  a 

submitted  attestations  which  have  been  avaUable.  Telephone  numbers  of  the  facility's  activities  under  that 

accepted  for  filing.  facilities'  chief  executive  officers  also 

The  list  of  facilities  is  published  so  are  listed,  to  aid  public  Inquiries.  In 

that  U.S.  registered  nurses,  and  other  addition,  attestations  and  supporting 

persons  and  organizations  can  be  aware  short  explanatory  statements  (but  not 

of  health  care  facilities  that  have  the  full  supporting  documentation)  are 

requested  foreign  nurses  for  their  staffs.  available  for  inspection  at  the  address 

If  U.S.  registered  nurses  or  other  persons  for  the  Employment  and  Training 

wish  to  examine  the  attestation  (on  Administration  set  forth  in  the 

Form  ETA  9029)  and  the  supporting  AOCmnSfS  Mction  of  this  notice. 


attestation,  such  complaint  must  be  filed 
at  the  address  for  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration  set  forth  in  the 
AOONCSSCS  section  of  this  notice. 

Signed  at  Wasliington.  DC  this  2Sth  day  of 
January  1901. 
Robert  A.  Schaarfl. 
Director,  United  States  Employment  Service. 


Division  of  Foreign  Labor  Certifications  Approved  Attestations 

[01/14/9110  01/18/91] 


CG04liiM 


Mr.  OsMd  Banks.. 


Mr.  KM  a  waaoonL. 


Mr.  Ludmo  0.  Rama . 
Ms.  Sandra  Bruce — 


Mr.  LaaMr  M.  BomaL. 
EamMt  K.  Ragirt 


Mr.  Thomas  Q.DotMrt.. 
Mr.  Thomas  Q.  Dohart.. 
Mr.  Thomas  Q.  Oohart .. 
Mr.  Thomas  Q.Oohart. 
Mr.  Thomas  Q.  Oohart . 
Mr.  Thomas  Q.Ooha(l. 
Mr.  Thomas  Q.  Oohart . 
Mr.  Thomas  G.  Oohart .. 
Mr.  Thomas Q.  Oohart. 
Mr.  ThonwsaOohart. 
Mr.  Thomas  a  Oohart. 
Mr.  Thomas  G.  Oohart . 
Mr.  Thomas  G.  Oohart . 
Mr.  Thomas  a  Oohart. 
Mr.  Thomas  Q.  Oohart. 
Sislar  M  Fattma  McC-. 


714-837-eOOO 

712-737-S811 
SO4-«4e-S000 

301-523-9400 

616-471-7761 

201-926-7000 

914-636-2S00 

212-566-7322 

212-566-7322 

212-566-7322 

212-566-7322 

212-568-7322 

212-566-7322 

212-566-7322 

212-566-7322 

212-586-7322 

212-566-7322 

212-566-7322 

212-566-7322 

212-566-7322 

212-566-7322 

212-566-7322 

409-899-7165 


FadWy  rtama 


Bavarty  Cnlarprlaai.  Bavarly  Manor.  Laguna  Hilto,  CA 

92663. 
Bavarly  Manor.  Saai  BaacN  CA  90740. 
Hartt^a  Housa  Nursing  Honw.  519  AlMny  Ave..  S.E.. 

OrwigaCily.kma  51041. 
Northahors  Rag'l  Mad.  Ctr..  100  Medk:al  Ctr.  Or..  SMal. 

LA  70461. 
GoMan  Touch  Care  Cantor,  140  W.  Lafayette,  BaMmora. 

MO  21217. 
Berrien  Gea  Hosp..  6418  Deans  Hill  Rd..  Berrten  Center, 

ML  491 0^ 
Hetmk  Beth  Israel  Medk:al  Ct.  201   Lyons  Avenue, 

NewarKNJ  07112. 
Woodland  Nursing  Home,  490  Pelham  Road.  New  Ro- 

cheSe.  NY  10605. 
Corp.— North  Cent  Bronx  Hosp,  125  Worth  Street,  New 

\oiK  NY  10013. 
Corporation— Lincoln   Hosp.,   125  Worth   Street,   New 

Yorii,  NY  10013. 
Corporation— Woodhull  Hoap..  125  Worth  Street  New 

Yort«,  NY  10013. 
Corporation— Bellevue  Hosp.,  125  Worth  Street  New 

York.  NY  10013. 
CorporaSon-Sronx  Municipal.  125  Worth  Street  New 

Yort«.  NY  10013. 
Corporalton— Sea  View  Hosp.,  125  Worth  Street  New 

Yorti,  NY  10013. 
Corporatton-Coler  Hoip.,  125  Worth  Street  New  Yortt 

NY  10013. 
Corporatkin-Hwiem   Hosp..   125  Worth  Street   New 

Yorti.  NY  10013. 
Corporation— Coney  Island  Hosp.  125  Worth  Street 

New  York.  NY  10013. 
Corporation— Kings  County  Hosp.,   125  Worth  Street 

New  York.  NY  10013. 
Corporatkxv— Gouvemeur  Med.,  125  Worth  Street  New 

York,  NY  10013. 
CorporaiMn— Metropolitan  Hosp..  125  Worth  Street  New 

Yort«.  NY  10013. 
Corporalkm— Neponsit  Health  C,  125  Worth  Street  New 

Yortj,  NY  10013. 
Corporatkxv-Elmhurst   Hosp.,   Immigration   Unit   New 

Yorti.  NY  10013. 
Corporation— Queens    Hosp.,    Immigration    Unit    New 

York.  NY  10013. 
St  Elizabeth  Hosp.,  2830  CaMer  Avenue.  Beaumont  TX 

77702. 


Stale 


CA 


Number  of  Attestations:  24. 
(FR  Do&  91-2312  Filed  1-30-ai;  8:45  am] 


Apcraval 


01/18/91 


lA 

01/18/91 

LA 

01/18/91 

MO 

01/18/91 

Ml 

01/18/91 

NJ 

01/18/91 

NY 

01/15/91 

NY 

01/16/91 

NY 

01/16/91 

NY 

01/16/91 

NY 

01/16/91 

NY 

01/16/91 

NY 

01/16/91 

NY 

01/16/91 

NY 

01/16/91 

NY 

01/16/91 

NY 

01/16/91 

NY 

01/16/91 

NY 

01/16/91 

NY 

01/16/91 

NY 

01/16/91 

NY 

01/16/91 

TX 

01/18/91 
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Mine  Sefety  end  HeeMi  Adminietrallon 
[DectolNal»4l-4»-C] 

Tare  K  Coal,  Ine^  Petmon  for 
Moaniceiiafi  wi  Mpinicman  oi 
Mandetory  Hefety  Tfanrtanl 

Tara  K  CoaL  In&.  PO  Box  558,  Norton. 
Virginia  24273  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.1710 
(cabs  and  canopies)  to  its  No.  1  Mine 
(LD.  No.  44-06425)  located  in  Wise 
County.  Virginia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  tiie  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment 

2.  Due  to  soft  and  uneven  bottom,  the 
use  of  canopies  would  result  in  a 
diminution  of  safety  because  canopies 
would: 

(a)  Dislodge  roof  support; 

(b)  Tear  down  check  or  line  curtains; 

(c)  Decrease  the  operator's  visibility; 
and 

(d)  Create  discomfort  to  the  operator. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
Mardi  4. 1991.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  lanuaiy  25, 1991. 

Patrida  W.  SUvay. 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

[FR  Doa  91-2315  Filed  1-30-Sl;  8:45  am] 

MUHM  COOK  4SM-4S-II 


ACTKM:  Notice  of  the  Office  of 
Management  andBudget  review  of 
information  collection. 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requlrementa;  Office 
of  Management  and  Budget  Review 

AOCNCV:  Nuclear  Regulatory 
Commission. 


r.  The  Nuclear  Regulatory 
Commission  (NRC)  has  recenUy 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new,  revisitHU  or 

extension:  Revision. 

2.  The  title  of  the  information  coUecUoK 
10  CFR  part  4a  "Domestic  Licensing 

of  Source  Material" 
NRC  Form  244.  "Registiation 

Certificate— Use  of  Depleted 

Uranium  Under  General  License" 
NRC  Form  484.  "Sample  Format  for 

Reporting  Detection  Monitoring 

Data" 

3.  The  form  number  if  applicable:  NRC 

Forms  244  and  484. 

4.  How  often  the  collection  is  required: 

Required  reports  are  collected  and 
evaluated  on  a  continuing  basis  as 
events  occur,  .^plications  for  new 
licenses  or  amendments  may  be 
submitted  at  any  time.  Applications 
for  renewal  of  licenses  are 
submitted  every  five  years.  NRC 
Form  244  is  submitted  when 
depleted  uranium  is  received  or 
transferred  under  general  Ucense. 
NRC  Form  484  is  submitted  to  report 
grotmd-water  monitoring  data 
necessary  to  implement  EPA 
groimd-water  standitrds. 

5.  Wio  will  be  required  or  asked  to 

report' 

10  CFR  part  40:  Applicants  for  and 
holders  of  NRC  licenses  authorizing 
the  receipt  possession,  use,  or 
transfer  of  radioactive  source  and 
byproduct  material. 

NRC  Form  244:  Persons  receiving, 
possessing,  using,  or  transferring 
depleted  uranium  tmder  the  general 
Ucense  established  in  10  CFR 
40.25(a). 

NRC  Form  484:  Uranium  recovery 
facility  licensees  reporting  ground- 
water monitoring  data  pursuant  to 
10  CFR  4a65. 
&  An  estimate  of  the  number  of 
responses: 

10  CFR  part  40—1.499 

NRC  Form  244—3 

NRC  Form  484— Included  in  10  CFR 
part  40.  above 
7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete 
the  requirement  or  request- 

10  CFR  part  40—14.968 
(Approximately  3.4  hoius  per 
response  for  aiq^ications  and 
reports  plus  approximately  33  hours 


annually  per  recordkeeper). 

NRC  Form  244—^  (An  average  of  one 
hour  per  response). 

NRC  Form  484— Included  in  10  CFR 
part  40.  above. 
8.  An  indication  of  whether  section 
3004(h),  Public  Law  96-511  applies: 
Not  applicable, 
fl  Abstract  10  CFR  part  40  establishes 
requirements  fbr  licenses  for  the 
receipt  possession,  use.  and 
transfer  of  radioactive  source  and 
byproduct  material.  NRC  Form  244 
is  used  to  report  receipt  and 
transfer  of  diepleted  mwuiun  under 
genoal  Ucense.  as  required  by  10 
CFR  part  4a  NRC  Form  484  is  used 
to  report  certain  ground-water 
monitoring  data  required  for 
uranium  recovery  Ucensees. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  PubUc  Document  Room.  2120  L 
Sb«et  NW.  (Lower  Level).  Washington. 
DC 

Comments  and  questions  may  be 
directed  by  maU  to  the  OMB  reviewer 
Ronald  Minak. 
Paperworic  Reduction  Project  (3150-0020 

and  3150-0031). 
Office  of  Information  and  Regulatory 

Affairs.  NEOB-30ia 
Office  of  Management  and  Budget 
Washington.  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Qearance  officer  is  Brenda 
•  I.  Shelton.  (301)  492-8132.  Dated  at 
Bethesda,  Maryland,  this  23rd  day  of 
January  1991. 

For  the  Nuclear  Regulatory  Commission. 
Patrida  G.  Nony. 

Designated  Senior  Official  for  Information 
Resources  Management 
[FR  Doa  91-2289  Filed  1-30-01: 8:45  am] 
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[Deckel  Na  50-261] 

Carolina  Povrer  A  Light  Co.; 
Environmental  Asaeaement  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  one-time 
exemption  from  the  requirements  of  10 
CFR  part  55  to  CaroUna  Power  &  Li^t 
Company  (the  Ucensee),  for  the  HA. 
Robinson'^team  Elective  Plant  Unit  2 
(HBR-2].  located  in  DarUngton  County. 
South  Carolina. 
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EnviianiiMnUd  AHeMDMnt 
IdeiUipcotioo  efPnpotedActiem 

The  exempdoD  wo«M  p«t  fell«f  from 
parafnph  B5.i9(cM<Mi)fero—  cakodar 
quarter  on  ■  one-time  onJr  basis. 

The  Uceassa's  lamiest  ur  «xaiB|>tk>a 
and  the  bases  tfasrdbr  an  cantoned  tai 
a  letter  dated  December  2%,  1990. 

7:^0  Nmdfot  tkm  Pnpoted  Actioa 

The  piuposea  exemption  is  from 
paragraph  5&S0(c)(4)(i)  which  re<|uiies 
"CoBipioheiislTe  reqaa^fication  written 
exaadiiatiuiis  aad  amnal  operating 
tests.  .  .  ."  ha  coodactod  for  Hoensed 
oper^scs  and  senior  oparatofs.  Tm 
exemptian  tattaeal  is  far  a  one-time 
extensioa  oCans  adendar  quarter  to  the 
requalification  exaaiinartoa  schedde 
from  January  to  April  1991. 

The  requested  exteasioB  is  needed  to 
relieve  the  burden  on  the  work 
schedules  of  die  operators  who  have  to 
attend  to  returning  the  facility  to  power 
operations  foUowhig  the  13th  refueling 
outage.  The  Bcensee  is  planning  for 
restart  during  the  second  half  of  January 
1991. 

Tha  raqaeeled  exemption  is  on  a  one- 
time basis  so  the  future  schedule  of  the 
reqwalififtation  pro-am  will  not  be 
affected  and  there  will  be  no  permanent 
adjustment  to  the  24-month 
requalification  cycle  and  the  annual 
requalification  examination  sdiednle. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  would  extend,  on 
a  one-time  basis,  the  FIBR-2  operator 
examination  schedule  for  a  calendar 
quarter.  This  exemption  will  not 
increase  the  riric  of  facility  accidents. 
Thus,  post-accident  radiological  releases 
will  not  be  greater  than  previoasly 
determined,  nor  does  the  proposed 
exemption  otherwise  afiiect  radiological 
plant  effluents,  or  result  in  any 
significant  increase  in  occupational 
exposure.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological  or  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption.  \ 

Alternate  to  the  Proposed  Action 

Because  it  has  been  concluded  that 
there  is  no  measurable  impact 
associated  with  the  proposed 
exemption,  any  alternatives  to  the 
exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact.  Since  the 
Commission  has  concluded  that  die 
environmental  effects  of  the  proposed 


action  are  net  sigiaftcaiit.  any 
alternative  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  ahemative  to  the 
exemption  araatd  be  to  deny  the 
reqwsatod  SMiptiii  This  would  not 
reduce  the  enndraaniaatal  Impacls 
attributable  to  dite  facflity  and  would 
resatt  in  redoced  opetattenal  flexibility. 

Alternative  Use  of  Resources 

This  adiaii  does  not  ioTohre  the  nae  of 
resources  not  previoaaly  considered  in 
the  Final  BnvironmeBtal  Statement 
related  to  operatkat  of  the  HHl-2 
facility,  dated  April  197S. 

Agencies  and  Persons  Consulted 

The  CoBBUsskm's  staff  reviewed  the 
licensee's  request  and  did  not  conault 
other  wynries  or  peisuns. 

FIndiDg  of  No  Significant  Impact 

The  Commission  bee  determined  not 
to  prepare  an  enviraamental  impact 
stateaMnt  far  the  proposed  exeaqitian. 
Based  apon  the  fasegoing  envimnnicntal 
asseaaaent.  the  staff  ooncfaides  diat  the 
proposed  ectkn  wtti  not  have  e 
significant  efiect  on  die  quality  of  the 
human  environneat 

For  ferther  details  with  respect  to  this 
action,  see  the  request  far  exemption 
dated  Deoenrfier  2B,  18901  wfaidi  is 
available  for  pnbbc  iimpectiow  at  die 
Commiasion's  ftbttc  Document  Room, 
2120  L  Street.  NW..  Washington,  DC  and 
at  the  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  HartsvUle. 
South  Carolina  29535. 

Dated  at  Rodcville,  Maryland,  tliia  28th  day 
of  January  1991. 

For  the  Nndear  Regnlatory  Commission. 
EUnor  G.  Adansam. 

Director,  Project  Directorate  II-l.  Divisioa  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doe.  91-2408  FOed  l-W-91: 8:46  am] 
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Florida  Power  A  Ught  Col;  DanM  of 
Amandmanta  to  Facility  Operating 
Ucanaea  and  Opportunity  lor  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  Florida  Power  and 
Light  Company  (the  licensee)  for 
amendments  to  Facility  Operating 
Licenses  Nos.  DPR-67  and  NPF-16 
issued  to  the  licensee  for  operation  of 
the  St.  Lucie  Plant,  Units  1  and  2  located 
in  St  Lucie  County,  Florida.  A  Notice  of 
Consideration  of  Issuanre  of 
Amendments  to  Facility  C^ieratiag 


Uceasee  and  Piapaeed  Ne  Sigidficant 
Hazards  Determination  and  0(>portunity 
for  Hearing  was  published  in  the 
Federal  Register  on  April  4, 1990  (55  FR 
12593). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
requirement  to  determine  control 
element  assembly  (CBA)  operabiHty  at 
least  once  per  31  days  to  onoe  per  92 
days.  AddittonaDy.  it  was  proposed  that 
the  surveillsnGe  ii^erval  for  the 
performance  of  die  fuactLonel  test  of  the 
CEA  block  circuit,  whidi  is  perfatmed 
as  part  of  die  CEA  operaUhty  test,  be 
performed  on  a  quarterly  basis,  rather 
than  on  the  curroit  mon^i^  basis. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  cannot  be  granted. 
The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  letter  dated  January  24. 1901. 

By  March  4, 1991,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  bearing  or  petition  to 
intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  PuUic 
Doaunent  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC,  by 
the  above  date. 

A  copy  of  any  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  US.  Nuclear  Regulatory 
Coaunission.  Washington.  DC  20^6, 
and  to  Harold  F.  Reis,  Esquire.  Newman 
and  Holtzinger,  1615  L  Street.  NW., 
Washington.  DC  20030.  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  appUcation  for 
amendment  dated  February  12, 1990, 
and  (2)  the  Commission's  letter  to  the 
licensee  dated  January  24, 1991. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW.,  Washington,  DC,  and  the  Indian 
River  Junior  College  Library,  3209 
Virginia  Avenue,  Fort  Pierce,  Florida 
33450.  A  copy  of  item  (2)  may  be. 
obtained  upon  request  addressed  to  the 
U.S.  Nucleer  Regnlatory  Conunissioo, 
Washington,  DC  2065S,  Attention: 
Document  Control  Desk. 

Dated  at  Rockville.  Maryland,  tius  24th  day 
of  January  1991. 
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For  the  Nudear  Regulatory  Commission. 

lliiliBil  M   n«.li  mil 

Director.  Project  Directorate  U~2.  Division  of 
Reactor  Projects— I/Il  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc  91-2290  FUed  l-3&«;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

No.  M-»9a«^Fie  Na  8R-NA80- 
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SoH-RagiiMory  Organliatlona; 
Propoaod  Rula  Chang*  by  National 
AaoocMlon  of  Sacuriliaa  OaMara,  Inc. 
Rotating  to  hnprovamanta  In  NASD 
Coda  of  Arbitration  Prooadur* 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  November  21, 1990,*  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "S^')  the  proposed 
rule  change  as  described  in  Items  L  IL 
and  m  baow,  which  Items  have  been 
prepared  by  the  NASD.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  die  pn^iosed  rule  change 
from  interested  persons. 

L  Sdf-Regulatory  Organisation's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  part  L 
section  1  and  part  ID,  sections  25, 26, 41, 
and  42  of  the  NASD  Code  of  Arbitration 
Procedure  (the  "Code").  The  proposal 
also  amends  a  Resolution  of  the  Board 
of  Governors  pertaining  to  Failure  to  Act 
Under  Provisions  of  the  Code  of 
Artiitration  Procedure  to  improve  the 
efficiency  of  its  arbitration  process,  and 
to  provide  recognition  of  the  status  of 
securities  arbitration  awards  of 
members  of  the  Securities  Industry 
Conference  on  Arbitration  ("SICA")  and 
the  American  Arbitration  Association. 

In  general,  the  proposed  changes  are 
intended  to  correct  a  reference  to  the 
NASD  By-Laws;  clarify  procedures 
concerning  Joinder  and  consolidatioo  of 
arbitration  cases:  clarify  the  authority  of 
the  Director  of  Arbitration  and 
arbitrators  to  determine  the  venue  of 
hearings:  specify  that  awards  bear 
interest  until  paid  and  provide  for  the 
immediate  payment  of  arbitration  fees 
and  assessments  imposed  in  awards; 
incorporate  by  reference  the  NASD 


'  Amendment  No.  1,  ftled  on  December  11. 1990, 
datiflet  the  wording  of  the  discutelon  on  (oinder 
and  ooneoUdatton  in  the  filing.  The  amendment  doef 
not  change  the  eutxtance  of  the  propoML 


Code  of  Arbitration  Procedure  in  all 
agreements  to  arbitrate  under  the  rules 
of  die  NASD;  and  deem  inconsistent 
widi  just  and  equitable  principles  of 
trade  a  failure  to  honor  an  arbitration 
award  rendered  by  arbitration  forums 
sponsored  by  members  of  SICA  and 
under  die  securities  arbitration  rules  of 
the  American  Arbitration  Association. 

D.  Sdf-Regulatory  Organisation's 
Statement  of  the  Pinpose  of,  and 
Statutory  Basis  for.  tha  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Correction  of  By-Laws  Reference: 
Section  1  of  the  Code  of  Arbitration 
Procedure  currentiy  cites  Article  IV, 
section  2(b)  of  the  Association's  By- 
Laws  as  the  source  of  the  Board  of 
Governors'  authority  to  prescribe  rules 
for  the  arbitration  of  disputes  between 
members  and  between  members  and 
customers.  The  proposed  rule  change 
substitutes  the  proper  citation  to  Article 
Vn,  section  1(a)(3)  of  die  NASD  By- 
Laws. 

Joinder  and  Consolidation:  The 
proposed  rule  change  to  section  25(d)  of 
the  Code  clarifies  the  concepts  of 
Joinder  and  consolidation  in  cases 
submitted  to  arbitration;  and  authorizes 
the  Director  of  Arbitration  to  make 
preliminary  determinations  in  cases 
where  issues  concerning  joinder  and 
consolidation  are  in  dispute.  All  final 
determinations  with  respect  to  joinder 
and  consolidation  remain  with  the 
designated  arbitration  panel 

Designation  of  Time  and  Place  of 
Hearing:  The  proposed  rule  change  to 
section  28  of  the  Code  clarifies  the 
authorify  of  the  Director  of  Arbitration 
to  determine  die  time  and  place  of  initial 
arbitration  hearings,  notwithstanding 
the  possible  existence  of  a  contractual 
designation  of  situs  previously  entered 
into  between  the  parties,  which 
authorify  devolves  to  the  arbitrator(s)  as 
to  subsequent  hearings. 

Awards:  The  proposed  rule  change  to 
section  41(g)  of  die  Code  codifies  the 
inherent  audiorify  of  arbitrators  to 


award  interest  from  the  date  of  the 
cause  of  action,  and  mandates  dtat  - 
interest  accrues  from  the  date  of  the 
award  until  payment  et  either  the  so- 
called  "legal"  rate  prevailing  in  die  BtaU> 
where  the  award  is  rendered,  or  at  a 
rate  specified  by  die  arbitrators.  This 
change  encourages  prompt  payment  of 
awards  and  increases  confidence  in  die 
arbitration  process.  The  proposed 
change  also  adds  new  section  41(i), 
whic£  was  not  considered  by  SICA  but 
wHhidi  was  found  by  die  NASD  to  be 
necessary  to  facilitate  the  collection  of 
forum  fees  owed  to  the  Association.  It 
would  require  immediate  payment  of 
fees  and  costs  specified  in  an  award,  but 
makes  clear  that  payment  of  such  fees 
and  costs  is  not  deemed  to  constitute  a 
ratification  of  the  award  Pivsuant  to  a 
recommendation  of  the  NASD  National 
Arbitration  Committee,  die  NASD 
intends  to  utiUze  summary  procedures 
under  Article  VI,  section  3  of  die  NASD 
By-Laws  to  collect  such  fees  and  costs 
fix>m  member  firms  upon  the  expiration 
of  appropriate  time  periods  for  the 
vacation  or  modification  of  awards. 

Incorporated  By  Reference:  The 
proposed  rule  change  to  section  42  of  the 
Code  incorporates  by  reference  the 
provisions  of  the  NASD  Code  of 
Arbitivtion  Procedure  in  every 
agreement  to  arbitrate. 

Resolution  of  the  Board  of 
Governors— Failure  To  Act  Under 
Provisions  of  the  Code  of  Arbitration 
Procedure:  Under  the  current  Resolution 
of  the  Board  of  Governors  in  die  Code,  it 
may  be  deemed  conduct  inconsistent 
with  just  and  eqtiitable  principles  of 
trade  and  a  violation  of  Article  III, 
section  1  of  the  Association's  Rules  of 
Fair  Practice  for  a  member  or  a  person 
associated  with  a  member  to,  inter  alia, 
fail  to  honor  an  award  of  arbitration 
property  rendered  pursuant  to  the  Code 
of  Arbitration  Procedure.  The  proposed 
change  in  die  Resolution  of  the  Board  of 
Governors  would  make  it  explicit  that 
the  failure  to  honor  an  award  of 
arbitrators,  rendered  pursuant  to  the 
Uniform  Code  of  Arbitration 
(encompassing  awards  rendered  by  all 
members  of  die  Securities  Industry 
Conference  on  Arbitration  which 
provide  arbitration  facilities)  or 
punuant  to  the  rules  applicable  to  the 
arbitration  of  securities  disputes  before 
the  American  Arbitration  Association, 
where  a  timely  motion  has  not  been 
made  to  vacate  or  modify  such  award 
punuant  to  applicable  law,  may 
constitute  a  violation  of  Article  in. 
section  1  of  the  Association's  Rules  of 
Fair  Practice.  This  amendment  is 
intended  to  enhance  die  efficacy  of 
securities  industry  self-regulatory 
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organizatioM  ud  th«  AmaicaB 
ArbitratioB  AiMciatioa.  tkenby 
contribullag  to  dM  nccMS  of  McurWe* 
arbitntioa  M  •  iiir  aod  cffidttat  Buaiw 
of  (Msputo  rMohittoa. 

The  Assodatiaa  believe*  the 
propoeed  rale  change  is  oonsietent  with 
section  15A(b)(^  of  the  Act,  which 
requiret  diat  the  Aieociation'e  rules  be 
designed  to  promote  hHt  and  equitable 
principles  of  trade,  ceinove  impediments 
to  and  ftrttct  the  mechanism  of  a  free 
and  open  mcrfcet  and.  in  general,  protect 
investors  and  the  public  interest,  in  that 
the  proposed  rule  change  will  facilitate 
the  arbitration  process,  thereby 
bcaiefitting  the  public  interest 

B.  Se/f-Regu/elory  Organaotion's 
Statement  on  Btadea  on  Competition 

The  Association  does  not  believe  that 
the  proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  as  amended. 

C.  Setf-Resf^taryOrgpmzatioa'g 
Statement  oa  Cituummtn  aa  the 
Proposed  BaiaChamgBReoamd  From 
Members,  ^uiidponta,  or  Others 

The  AseodatloB  has  neither  solicited 
nor  received  coonnents  on  the  jvoposed 
rule  change. 

m.  Date  of  EOectiveneea  of  the 
Propoeed  Rule  Change  and  Timing  for 
CoBomisekn  Aodon 

WiduB  35  days  of  the  date  of 
puhbcalioo  of  this  notice  in  the  FMlecd 
Bmislsr  or  within  sack  hmget  period  (i) 
as  the  Coomiiesiaa  may  designate  up  to 
90  days  of  such  date  if  it  finds  sach 
longer  period  to  be  appropriate  and 
publishes  its  reasone  far  so  bding  or  (ii) 
as  to  wfakh  the  MASO  coaaenta.  die 
Commiseion  wilk 

A.  By  order  approve  sncfa  proposed 
rule  change,  or 

E  Institiite  proceedings  to  determine 
whether  the  propoeed  n^  change 
shoukl  be  disapproved. 

IV.  SoUdtattoa  arOoamMBto 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argumenta  concerning  the  foregoing. 
Persons  making  written  sufamissinns 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  460  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  die 
submission,  all  subsequent  amwuimfints. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  I  umI  sli  written 
communicatioiu  relating  to  the  proposed 
rule  change  between  the  Coeunission 
and  any  person,  other  than  duue  that 
may  be  widihehi  fix>m  the  pubic  in 


accordance  with  the  proviaioBS  of  5 
U.S.C  862.  Witt  be  avilnhia  for 
inspectioa  and  copying  in  dM 
Commiasian's  Pablic  ReisreBoe  Rooea. 
Copies  of  SKh  fiUi«  will  also  be 
availaUe  for  ioepecttea  and  copying  at 
die  priM^al  oAoe  of  die  NASD.  Att 
submissions  dranki  refer  to  die  file 
numbor  in  the  caption  above  and  should 
be  submitted  by  February  21, 1991. 

For  the  CeiBBiission.  by  tks  DMiioo  of 
Martlet  Ragylatian.  pursuant  to  delegated 
authority.  17  CFR  20DJO-3(aKlZ). 

Dated:  lonuaiy  25, 1991. 
Mansrst  R  MCFarfuid, 

Deputy  Secretary. 

[FR  Doa  01^2281  Fiiad  1-30-81;  8:45  am) 
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National  SMtwIttM  ClMrlng  Coip.  aMl 
Midwaat  Claartng  Cocpn  fMaUng  to 
Ciaaranca  of  SacurMaa  T^MMCdOM 
Exocutad  on  tlw  CMcago  Board 
Ofittona  Exdianga.  Hk. 

January  25, 1981. 

On  July  16,  and  Aagust  23. 1990, 
respectively  die  Nationa]  Securities 
Clearing  Corporation  ("NSCC')  and  die 
Midwest  Cleeriag  Corporation  ("MCC) 
filed  with  the  Secaritiee  and  Exchange 
Commission  ("Commission")  propoeed 
rule  chai«es  (Files  Nos.  SR-NSCC-SO> 
13  and  SR-MCC-QO-415)  under  section 
19(b)  of  die  Secahties  Exchange  Act  of 
1934  ("Acf').*  The  proposab  would 
enable  NSCC  and  MCC  to  accept,  on 
behalf  of  participants,  trade  date  input 
for  transactiaBS  executed  on  the 
Chicago  Board  Options  Endiange.  In& 
("CBOE").  Nottoe  of  NSCC's  proposal 
appeared  m  the  rsdstsl  Bagister  on 
August  la  1990.*  Notice  of  MCC's 
proposal  appeared  in  the  Fadaral 
Renter  on  October  10. 198a*  The 
Commisaion  did  not  receive  any  letters 
of  commenta.  For  die  reasons  discussed 
below,  the  Commisetea  is  approving  die 
proposed  rule  changes.* 


I. 

The  proposals  permit  NSCC  and  MCC 
to  process  transacttoos  executed  by 
NSCC  or  MCC  participants  at  CBOE. 
Pursuant  to  the  proposals,  transactions 
will  be  compared  at  CBOE  and  reported 
to  NSCC  and  MCC  as  fully  compared 
trades.  Hie  propoeals  wiB  allow 
participants  of  different  registered 
clearing  corporations  executing  trades 
at  CBOE  to  clear  and  setde  transactions 
at  NSCC  or  hfCC  throng  intctrcgiooal 
interfaces.*  In  order  to  be  able  to  settle 
transactions  through  interregional 
interfaces,  the  proposab  require  that 
clearing  eerporationa  setdi^g 
traitstfctioin  on  dwk  partidpents'  behalf 
at  NSCC  or  MCC  most  have  entered  faito 
a  Pilot  Interregional  Interface 
Agreement  widi  NSCC  (if  aetding  on 
dieir  participanto'  behalf  at  NSCC)  or 
widi  MCC  (if  settling  on  diair 
larticipant's  behalf  at  MCC).*  Pursuant 
:o  the  proposals  the  terms  of  theae 
Agreements  mast  govern  the  settling  of 
transactions  between  either  MCC  or 
NSCC  and  die  interfacing  clearing 
corporation. 

Until  recendy,  only  option  contracts 
were  traded  at  CBOE.*  On  October  19, 
1990,  however,  die  Coaunission 
approved  a  rale  piopoaal  expanding  the 
scope  of  CBOE's  market  to  include 
trading  of  stock,  warrants  and  other 
securities  histiuuietrts  and  contracts  on 
either  a  Hated  or  an  unfisted  basis.*  On 
May  25, 199a  CBOB  filed  a  proposal  •  to 
permit  die  trading  of  iutereats  in.  or 
relating  to,  unit  investmeat  trusts.'* 


I 


>  15  U.&C>Sim  (IMS)- 

'  SrcuritlM  BMiMi^t  Act  BriaMS  No.  ZSni 
(AugoM  3.  ISSH  >S  FR  3S7a>  (AiWMt  IS.  M8S). 

»aa«waiai  ftyhaaiji  ActBtiaiM  Ma.  asias 
(8ept«nb«r  2a,  IflSm.  58  PR  412V  iOctobar  10. 1900). 

*  In  approvint  Ihia  prapoML  Iha  CommiMion  it 
Dot  addbvaatar  CBOE*a  flHng  to  paiuUl  tbv  tratnng  of 
Intarart  ti.  arnlaltat  to.  art  iwMataaal  taaia.  5te 
fnfronoteSlintoiUhtoprnaiilamwwaatfca 
opwattonal  MpaolB  a(  the  claaring  aadMttlanent 
tnlatfaea  batwaan  CBOE.  MCC  and  NSOC 
Commiaaiaa  approval  d  Ik*  aapaeto  of  NSCCa  and 
MCCapiapiialitfwtawaaaiiaiytoelawtolaiaai 
in.  or  rak^  to,  art  tovaalaaal  knaia  ia  I 
upon  tha  rowwliatnii'a  tftmntX  ol  CBQga 


propoaal  to  ponrt  tta  toadiat  af  intafaat  In,  ar 
ralatiqt  to,  art  Imi  rt  aaa*  tiaato. 

•  Ina  iiattwri  Irtiifanaa  aMn-  ■  r'-"*-! 
corporationa  to  intaract  by  prawidiae  claanat 
•arvicea  to  aach  odier  by  oieana  of  bilateral 
arrangeweato  that  enable  eadi  clearing  cwipuiathin 

perfoni  all  toaha  aaaanttei  to  Itol  I 

•  Pilot  InteiraitoBal  lolatfaca  Ayaaaante  an 
bilateral  airantaaMnU  between  cleaitog 
cotporatioa  allowtat  peiUUpenta  of  e  clearing 
cofpoealion  to  drt^ato  ancli  daarins  corper^ben 
aa  the  hdMly  ihiMi^  «Mck  aa«e  ar  ail  or  ito 
tranaactkiM  thMU  be  taUlad.  Sa*  ««.  Mat 
Interregional  hterface  Agawnent  between  Stock 
Clearing  Corporation  ("9CC'7  aodMOC  Qamiary  23, 
1976).  novated  art  aaauia<  by  NBCCaa  May  t. 
197a  AgraaaMMl  af  Novatiea  betoMB  sec  NSCC 
and  MCC  (May  Visas). 

1 COBE  Rule*.  Oh.  V.  R.  S.1  (lanitaiy  1000). 

•  Secvitiet  Exchangt  Act  Reteaae  No.  285SS 
(October  1ft  WOO).  5B  PR  «2SS  ttXrtober  28.  ISSO). 

•  File  No.  SR-CBOB-SS-13.  SeewMea  B)(diai«e 
Act  RelBMa  No.  S8I3C  Oana  in  ISBBIk  56  PR  X8BBS 
(June  IS,  ISO^  AMrtad  on  )«|y  M,  art  AavMt  21 
isea  Sacuritiea  Excbai^  Ad  Ralaaae  No.  28382 
(Auguit  28. 1900).  55  PR  30380  (Sapiembar  S,  1990). 

••  A  "unit  InveitBienl  tm»t"  it  an  imeatuieiil 
company,  a*  deflned  In  lection  4  of  the  Inveatment 
Company  Act  df  laeo.  U  aSX:.  oaa-4,  which.  (A)  k 
organised  artat  a  tnial  indtntora.  ooaflcact  of 
cuatodianahip  or  agency,  or  rtiilar  tnatnimaal.  (B) 

Coatiaiad 
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On  July  13, 1990,  representatives  of 
NSCC  and  CBOE  signed  an  Agreement 
("NSCC  Agreement")  setting  fordi 
procedures  to  clear  trades  in  "cleared 
securities."  executed  at  CBOE.  between 
participants  of  NSCC  and  participants  of 
interfacing  clearing  corporations.  On 
August  15, 199a  MCC  and  CBOE 
representatives  signed  a  similar 
Agreement  ("MCC  Agreement"), 
facilitating  the  clearance  of  transactions 
involving  "eligible  securities."  executed 
at  CBOE  between  participants  of  MCC 
and  participants  of  interfacing  clearing 
corporation."  Consideration  of  the 
NSCC  and  MCC  Agreements  are  die 
Bubfect  of  this  Order. 

Pursuant  to  MCCs  Rules  an  "eligible 
security"  is  a  security  whidi  MCC  has 
determined  to  be  eligible  for  deposit  or 
for  delivery  dirougji  MCC  >«  NSCCs 
Rules  define  "cleared  securities"  as 
securities  that  may  be  the  subject  of 
contracts  cleared  throng  NSCC."  In 
addition,  bodi  NSCCs  and  MCCs 
proposals  specifically  contemplate  the 
clearance  and  setdement  of  certain 
securities  to  be  ti«ded  at  CBOB,  which 
represent  interests  in.  or  relating  to,  unit 
investment  trusts  (e^  "supershares").** 

Pursuant  to  the  proposals.  CBOE,  will 
compare  trades  executed  at  CBOR.** 
CBOE  wUl  dien  provide  NSCC  widi 
reports  corresponding  to  fully  compared 
trades  in  NSCC  "cleared  securities" 
executed  at  CBOE  by  each  NSCC 
participant  who  has  chosen  to  settle  its 
CBOE  trades  at  NSCC  Likewise.  CBOE 
will  provide  MCC  widi  reports 
corresponding  to  fully  compared  trades 
fai  MCC  "eligible  securities"  executed  at 


Doet  not  have  a  board  of  difectora.  and  |C)  banes 
only  ledecBiable  Mcaritiea,  each  of  wWcb 
reprcaenta  an  undivided  intereat  in  e  anit  of 
epecified  aecuritiet;  but  does  not  include  a  voting 
trust.  IS  U.S.C  eOa-KZ). 

•  >  The  tersM.  "cleared  aacarities"  and  "eligibie 
securities"  lafer  to  secaritiee  that  may  be  Ike 
subiecl  of  contracU  dearad  through  either  NSCC  or 
MCC  NSCC  Rules,  R.  1  »  3  (October  1. 1978  revised 
Merch  14. 1980);  MCC  Rules.  Art.  L  R.  1  S  2  (1980). 
»»  MtX  Rules,  Art.  L  R.  1  (1989). 
>•  NSCC  Rules  and  Procedures.  R.  1  8  3  (October 
1. 1078  leviscd  March  14, 1900). 

■*  Sm  mpm  note  10  (defining  "nnil  investment 
trust").  "Saparshares"  represent  iotetesU  in  two 
truato  operated  on  en  open  end  basis  with  no 
maxinmm  number  of  boMera.  ''Swperahares"  are 
divided  into  four  distinct  typea  of  securities,  some  of 
whicb  convey  the  right  to  receive  dividends 
declared  for  aecaritiea  held  in  the  truaU'  Corpia. 

>•  CBOE'a  Rnlea  re<|uire  daily  submission  of  trade 
information  regarding  tranaadions  made  during  that 
particular  bnaiaesa  day.  CBOE  Rules,  R.  e.SO  r  8.51. 
On  aach  buainesa  day.  CBOE  matches  the  trade 
Information  submitted  on  that  day  and  issues 
reports  listii«  trades  for  which  CBOE  did  not 
Koaive  corteaponding  matching  trade  data.  Id.  at  R 
tM.  CBOE  participants  are  required  to  resolve 
unmatched  trades  from  the  prcvioaa  day's  trading 
no  later  than  the  opening  of  trading  an  the  fullowing 
buatcesa  day.  Id.  at  R.  aei  and  accompanying 
Interpretations  and  Policiea  I  in. 


CBOE  by  each  MCC  participant  who  has 
choaen  to  setUe  ito  CBOE  ti-ades  at 
MCC  The  CBOE  reports  to  NSCC  and 
MCC  will  contain  die  following 
information:  (a)  The  identity  of  boUi 
sides  to  die  tivde.  (b)  the  quantity  of 
securities  traded,  (c)  the  conUw^t 
amount,  and  (d)  the  trade  date. 

CBOE  will  submit  die  trade  data  to 
NSCC  in  a  computer-to-computer, 
machine  readable  fonnat  before  5  a.m." 
of  the  day  following  die  day  when  the 
trade  was  executed  (T-H ").'»  NSCC 
will  report  transactions  to  its  members, 
through  die  Interface  Gearing  Report," 
by  8  ajn.  on  T-H.  NSCCs  Interface 
Clearing  Report  will  be  transmitted  to 
participants  in  either  computer-to- 
computer,  machine  readable  fonnat  or 
type  format.  CBOE  will  submit  reports 
to  MCC  in  tape  format  by  9  p.m.  of  die 
day  when  the  trade  is  executed.  MCC 
will  report  trade  data  to  participants  on 
T-H,  by  7  a.m.,  through  a  Purchases  and 
Sales  Report."  MCC  will  make  diese 
reports  available  to  participants  in  hard 
copy,  computer-to-computer,  machine 
readable  format  or  via  transmission  to 
computer  terminals  in  participants' 
offices. 

Pursuant  to  the  Agreements,  both 
NSCC  and  MCC  may  accept  as  complete 
and  accurate  die  btide  data  reported  by 
CBOE,  without  any  obligation  to  inquire 
into  the  accuracy  or  genuineness  of  such 
data.  In  the  event  of  errors  regarding  die 
trade  data  reported  to  NSCC  or  MCC 
however,  CBOE  may  effect  trade 
corractions  by  replacing  the  original 
transaction  with  a  reversed 
transaction.**  This  procedure  requires 
CBOE  to  submit  a  new  ti-ade  designating 
the  original  purchaser  as  the  buyer  and 
the  original  buyer  as  die  new  purchaser. 
After  reversing  the  original  transaction, 
CBOE  will  submit  to  NSCC  a  corrected 
trade  in  die  form  of  an  "As-of  Input."*' 


Under  MCCs  Rules,  after  reversing  die 
transaction,  CBOE.  if  audiorized  by  the 
contraride.  would  be  able  to  record  die 
correct  trade.**. 

NSCC  and  MCC  will  guarantee  the 
setdement  of  trades  reported  in  the 
Interface  Clearing  Report  and  Ae 
Purdiaoes  luid  Sales  Report  around 
midnight  **  of  die  day  when  NSCC  and 
MCC  make  sudi  reports  available  to 
participants.**  This  guarantee  policy 
only  will  be  applicable  to  trades 
involving  securities  that  can  be  settled 
dirough  NSCCs  or  MCCs  Continuous 
Net  Setdement  ("CNS'T  System.** 
Therefore,  if  the  transactions  are 
submitted  by  CBOE  as  fuUy  compared 
trades,  enabling  NSCC  and  MCC  to 
report  such  transactions  to  their 
participants  on  the  morning  of  T-t-l, 
NSCC  and  MC  will  guarantee 
completion  of  the  transaction  after 
midnight  of  T-f  1.  If,  however.  CBOE 
reports  uncompared  sides  of  trades 
involving  CNS  Securities,  for  subsequent 
comparison  at  NSCC  or  MCC  NSCC 
and  MCC  will  guarantee  settlement  of 
transactions  after  midnight  on  the  day 
the  transactions  are  reported  to 
participants  as  compared,  usually  T+2. 


'•Times  referenced  In  this  Release  are  Eastern 
limes. 

"  NSCC  however.  expecU  to  receive,  oo  a 
regular  basis,  trade  reports  by  8  p.m  of  the  day 
when  the  trade  is  executed.  Telephone  cooveisalion 
between  Alison  N.  Hoffman.  Attorney,  NSCC.  and 
]ulios  R.  Leiman-Carbia.  Attorney.  Transfer  Agent 
Regulation  Branch.  Diviaion  of  Market  Regulation, 
Commission  (September  18. 1980). 

'•  NSCCs  Interface  aearing  Report  contains  the 
idenhUes  of  the  buyer  and  the  seller,  the  CUSIP 
mimber  of  the  transected  security,  the  contract 
amount  the  L^ade  date  and  the  settleatenl  data. 

'•  MCCs  Pnrchaaes  and  Sales  Reports  identify 
the  security,  the  counterpart  of  the  transaction,  the 
contract  value,  trade  and  settlement  data  and,  for 
purposes  of  the  proposed  rule  filing,  the  market  of 
execution  (j.e.,  CBOE). 

•»  Under  MCCs  Rules,  upon  discovery  of  an  error 
CBOE  omat  notify  MCC  and  the  tranaaction'a 
counterpart  OOE  only  may  reverae  the  incorrect 
trade  upon  authorization  by  the  contra-side.  MCC 
Rules.  Art.  U  RJ. 

»  An  "As-of  Input"  allows  NSCC  to  accept 
corrected  data  for  processing  following  the  lime 


2« 


required  for  the  original  trade  input  See  NSCC 
Procedures  SecUon  It-Bifb). 

"  MCC  Rules,  Art.  n  R.  1  MCC  will  process 
corrected  trades  as  new  trades,  settling  such 
transactions  on  T+5. 

»»  While  NSCC  wfU  guarantee  completion  of 
trades  as  of  midnigbt  MCC  wfU  guarantee  trades  aa 
of  11:50  p.m. 

»«  Until  settlement  of  a  trade  is  guaranteed,  each 
side  to  the  trade  bears  the  risk  of  a  default  by  iU 
counterpart.  Once  NStX  or  MCC  guarantee 
settlement  the  original  contractual  obligations  are 
discharged  and  repUced  by  contracts  between  the 
clearing  corporations  and  each  of  the  original 
parties  (/.e..  the  clearing  corporation  becomes  the 
buyer  to  every  seller  and  the  seller  to  every  buyer). 

*•  CNS  is  on  accounting  and  settlement  procedure 
whereby  a  participant's  settling  trades  are  netted 
against  prior  settlement  positions  and  other 
payables  are  receivables.  See  NSCC  Rules.  R.  11 
section  1.  MCC  Rules.  Art.  2  R  2  section  1. 

»•  NSCCs  and  MCCs  guarantee  policies,  as 
applied  to  this  proposal  do  not  deviate  from  their 
current  guarantee  policies,  as  approved  by  the 
Commission.  Securities  Exchange  Ad  Release  Na 
27192  (August  29, 1988).  54  FR  37070.  37071 
(September  6, 1989).  see  Securities  Exchange  Act 
Release  No.  28728  (December  31, 1900).  56  FR  717 
Oanuary  8,1901)  (extending  approval  of  NSCCs  snd 
MCCa  guarantee  policies). 

Some  trades  executed  si  CBOE  may  not  selUe  in 
CNS  because  the  security  is  not  CNS  eligible  or  the 
parties  to  the  trade  elect  not  to  process  the  trade 
Ihrou^  CNS  In  thet  case,  the  trade  will  be  dearad 
snd  setlled  thrt>ugh  anoUier  accounting  systeni  at 
NSCC  or  MCC 

NSCC  will  continue  to  guarantee  the  completion 
of  trades  submitted  for  clearance  and  settlement, 
throu^  sccouDlii^  systems  other  than  the  CNS 
Syatam.  sach  as  the  balance  order  syaiant.  from  the 
morning  of  T+4  through  the  doaa  of  baaineos  on 

T>  5.  unless  the  participant  could  have  made 

Contioutd 
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A  trade  reported  by  CBOB  involving 
settlement  of  each  tide  through  different 
clearing  fadlltlet  will  aettle  through 
regionu  interface*.  Accordingly,  CBOE't 
trade  report  to  NSCC  or  MCC  will 
identify  the  participant  who  has  chosen 
to  clear  and  settle  its  side  of  the 
transaction  at  either  NSCC  or  MCC  and. 
as  the  contra-side,  the  omnibus 
account "  of  the  clearing  corporation 
designated  by  the  transaction's 
counterpart  ("interfadna  clearing 
corporation").  **  Once  the  reported 
transaction  is  guaranteed.  fNSCC  and 
MCC  assume  a  settlement  obligation  to 
the  interfadna  dearing  corporation." 
Simultaneously,  a  corresponding 
settlement  obligation  between  NSCC  or 
MCC  and  its  partidpant  Is  created.  At 
the  time  when  CBOE  submits  trade 
reports  to  NSCC  or  MCC  CBOB  also 
will  submit  a  corresponding  trade  report 
to  the  interfacing  dearing  corporation, 
identifying  the  partidpant  who  has 
chosen  to  settle  its  transaction  at  the 
interfacing  dearing  coropration.  This 
results  in  a  settlement  obligation 
between  the  interfacing  dearing 
corporation  and  its  partidpant 


Mnwrf  oa  T-fS.  In  tudi  •  illuatkm.  die 
iWMirthwM  u*  only  gnanntaad  tiuousii  T-t-4. 
LMw  bvm  AUmo  N.  HoAnaa  AltoiMy,  Aftat 
RagnlatioB  Bnaeh.  OivMoe  of  MuIm<  RaguktkHi. 
Cnmlnfani  ffitptmbm  V.  1980). 

OtdiiMflly.  white  MOC  pianalMt  tndM  MttUd 
Ihroiaih  Um  CNS  SyttaoL  It  doM  not  guannlM 
tndM  Mttted  throuth  th*  ln(te.ti)r-lra(te  accovntlng 
■jrMMk  K  howTw.  punwut  to  tlM  propond  nite 
chaaii.  CBOB  rapottt  to  MCC  a  tndo  ktenttfying 
NSCC  M  dM  oeam.«id«,  for  Mttteoiant  tfaroi^  th* 
inda-by-tnd*  ■coownling  •yttm,  MCC  will 
foanalM  lodi  IwttMctioiii  by  8  ajn.  oo  T+4.  Pilot 
bilHNsloBal  Intorfu*  Atmment.  tupra  note  6,  at 
MCttenS. 

*''  Oaariiig  oofpontiaiu  maintain  omnibut 
•coounla  at  othar  cteaiteg  cotporaUona  In  ordar  to 
ctear  and  aattte  tranaactkna  for  thalr  paitidpantt 
oo  a  ragular  baala.  Thaaa  aooonnta  do  not  idantlfy 
tlta  partidpant  far  wbaa  a  rtearing  cotporatiaa  ia 
ntearing  and  Mttling  a  tranaactiaD.  biataad  omnibut 
aooomtt  Mfva  a*  a  madium  for  daaring 
ootporatiana  to  raoeiv*  and  dallvar  fondi  and 
aacnrtttea  on  thalr  partlcipanta'  bahaU. 

>•  If  both  partidpanta  to  a  CBOB  trade  hava 
dioaao  to  daar  and  aattU  thalr  Iranaaction  at  tha 
aama  daarinf  corporatlaa.  CBOB  will  •ubfnit  to  tha 
dMrInc  oorporatiaa  (l*.  NSCC  or  MCC)  the 
identity  of  both  pwtldpanta.  Under  thoaa 
drnwiwtancaa  the  trade  will  dear  and  tettla  in 
accotdanoa  with  die  rulea  of  die  cotTMpondinf 
deaitag  corpora  don. 

**  Pttnoanl  to  dia  propoaad  Agreement  NSCC 
and  MCC  will  ceaaa  to  have  any  obligation 
laearAng  the  prooeeeing  of  tranaactiaaa  reported  by 
CBOBU  prior  to  midnight  of  die  dey  when  NSCC 
and  MCC  aake  fvpotta  avalkbte  to  paiUdpantt, 
aidiar  dealing  coipocattoa  nottflae  OOE  diet  It  haa 
anipanded  or  ceaaed  to  act  for  a  partidpant 
idandflad  by  CBOB  aa  a  counterpart  to  a  trade. 
Ukawiae.  NSCC  and  MCC  wiU  be  raUeved  (ran 
UabiUty  for  eetttenanl  of  a  tranaactioo  aubaittad  by 
CBOB,  it  pnrauant  to  die  terme  of  the  comqponding 
Mot  Intenegiaaal  Interface  Agreement  die  clearing 
oorporattoo  ktenUfied  by  CBOB  aa  die  contia-ride 
to  a  tranaactlon  auapenda  or  ceaaee  to  act  for  die 
counterpart  tradtag  participant 


NSCC  and  MCC  settle  their  payment 
and  delivery  obligations  for  Interface 
activity  on  behalf  of  their  partidpants 
on  either  a  net  or  a  trade-for-trade  basis. 
On  T+S.  NSCC  or  MC  wrlll  debit  or 
credit  the  interfacing  dearing 
corporation's  omnibus  accoimt 
Underlying  depository  eligible  and 
book-entry  securities  transfers  will 
occur  through  the  depository  accounts  of 
NSCC  and  MCC  at  their  corresponding 
depositories  (i.e..  The  Depository  Trust 
Company  and  Midwest  Securities  Trust 
Company,  respectively).  The  obligations 
between  NSCC  or  MCC  and  ito 
partidpant  and  the  obligation  between 
the  interfacing  dearing  corporation  and 
its  partidpant  will  be  settled  on  T-H5 
pursuant  to  the  corresponding  dearing 
corporation's  settlement  procedures.*** 
Consistent  with  existing  price  polides, 
neither  NSCC  nor  MCC  will  charge 
participants  for  interface  settlement 
activity.*  > 

n.  Ratioaala  for  the  Proposed  Rule 
Changes 

NSCC  and  MCC  believe  that  the 
proposed  rule  changes  are  consistent 
with  section  17A  of  the  Act  **  in  that 
they  will  facilitate  the  prompt  and 
accurate  settlement  of  securities 
transactions  by  providing  an  efficient 
mechanism  to  dear  and  settle  NSCC 
and  MCC  eligible  securities  transactions 
that  are  executed  on  the  CBOE,  a 
national  registered  securities  exchange. 

DL  Discussioa 

The  Commission  believes  that  the 
proposed  rule  changes  are  consistent 
with  section  17A  of  the  Act  In 
particular,  as  required  by  the  Act  the 
proposals  foster  cooperation  and 
coordination  with  persons  engaged  in 
the  dearance  and  settlement  of 
securities  transactions  and  assist  in  the 
removal  of  impediments  to,  and  perfed 
the  mechanism  of,  a  nationcd  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.** 
Acconlingly,  the  proposals  will  expedite 
the  reconciliation  process  of  trades  by 
establishing  interfacing  procedures  to 
allow  market  participants  to  settle 
CBOE  executed  transactions  directly  at 
the  dearing  facility  of  their  choice.  "The 
Commission  believes  that  as  required 
by  the  Act  the  procedures  set  forth  in 
NSCCs  and  MCCs  proposals  are 


■•  See  NSCC  Rulea.  R.  12  and  MCC  Rulea.  ArU.  m 
a  IV. 

*■  Set  Securitiea  Exchange  Act  Releaae  No.  13169 
Oanuary  13. 1977).  42  FR  3916. 3829  Uuiuaiy  21. 
1977). 

"  15  V&C  7an-\. 

*'  Ad  Mctiaa  17A(bX3)(F).  1SU.S.C  7B<|- 
l(b)(8KF). 


designed  to  assure  the  prompt  and 
accurate  dearance  and  settlement  of 
securities  transactions.** 

In  administering  section  17A  of  tha 
Act  the  Commission  has  underscored 
the  importance  of  automated 
Interconnections  among  partidpants  in 
the  national  dearance  and  settlement 
system  ("National  System")  **  in  order 
to  promote  the  development  of  a 
National  System  where  market 
partidpants  are  allowed  to  choose  the 
maricetplace  of  execution,  and  then 
process  resulting  transactions  throu^ 
the  dearance  and  settlement  facilitiy  of 
their  choice.*'  Accordingly,  the  National 
System,  while  encompassing  a  number 
of  different  dearing  entities,  allows  any 
market  participant  to  deal  through  one 
clearing  entity  in  order  to  settle  its 
securities  transactions  or  the  market  in 
which  the  transactions  were  executed 
("one  account  settlement").** 

NSCCs  and  MCCs  proposed  link 
settlement  services  will  fiirther  the 
development  of  a  National  System  by 
establishing  procedures  that  will  enable 
participants  of  NSCC  and  MCC  to  clear 
and  settle  their  CBOE  executed 
transactions  directly  at  the  clearing 
fedlity  of  their  choice.  The  proposals, 
moreover,  will  allow  participants  to  use 
one  clearing  facility  to  net  their  CBOE 
related  settlement  obligations  with 
settlement  obligations  undertaken  in 
other  maricets  of  execution.  Accordingly, 
NSCC  and  MCC  partidpants  will  be 
able  to  make  one  daily  money 
settlement  which  would  satisfy  all  of 
their  obligations  to  the  National  System 
for  that  day. 

Facilitating  netting  of  maricet 
transactions  is  only  one  of  the  ways  in 
which  NSCCs  and  MCCs  proposals  will 
encourage  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  The  proposals  are 
designed  to  assure  settlement  certainty 
for  trades  executed  at  CBOE**  In  order 


■*  E^..  SecuriUea  Exchange  Ad  Releaae  No.  20619 
(December  sa  1983). «  FR  see  Qanoary  6, 1864) 
(approving  propoaad  rute  changea  to  establish 
electronic  communicadon  systoms  linking  several 
individual  depositories  with  their  partidpants). 

**  See  e^.,  Securities  Exchange  Ad  Release  Na 
27S17  (December  7. 1988).  M  PR  S1S32  (December  IS, 
1888)  (epproving  a  rule  proposal  by  MCC  facililating 
the  setUement  of  certain  partidpants'  trades 
direcUy  at  depository  facilidea  of  their  choice). 

**  See.  e.g..  Securities  Exchange  Ad  Reteese  No. 
19227  (November  8. 1862).  47  FR  S16B6  (November 
16. 1862)  (approving  nite  propoaals  by  several 
securitiea  exchanges  that  mandated  the  oae  of  a 
sacoriUea  depository  for  processing  and  aettUng 
moat  institutional  trades). 

**  Under  NSCCs  rules,  e  securities  issue  is 
ellgibte  for  CNS  prooessing  it  among  other  things,  it 
is  eligible  for  deposit  at  a  securitiea  depository  and 
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to  achieve  this  objective,  NSCC  and 
MCC  have  established  a  firm  time 
schedule  that  will  ensure  effident  input 
of  accurate  trade  data  hito  their 
systems.  Pursuant  to  the  proposals, 
CBOE  will  submit  reports  of  fully 
compared  trades  in  an  automated 
format  several  hours  prior  to  the 
opening  of  business  on  T-(-l. 
Accordingly,  NSCC  and  MCC  will  have 
suffident  time  to  process  the  data  in 
order  to  issue  trade  reports  to  their 
partidpants  prior  to  the  opening  of 
business  on  T-Hl.  These  reports  will 
aUow  participants  to  discover  and 
correct  on  a  timely  basis,  any  errors 
regarding  the  previous  day's 
transactions. 

Rather  than  enforcing  the  T-J-4 
guarantee  policy  regularly  applied  to 
interregional  transactions,  NSCC  and 
MCC  have  agreed  to  extend  their  regular 
guarantee  polides  to  CBOE  trades 
hivolving  CNS  securities  that  are  eligible 
for  processing  at  their  fadlities.  The 
Commission  believes  that  NSCCs  and 
MCCs  decision  to  increase  the 
guarantee  period  from  T-»-4  to  the 
midnight  of  either  T-j-l  or  T-l-2  will  offer 
their  participants  additional  protection 
against  the  risk  of  contra-side  default. 

Earlier  CNS  guarantees  without 
appropriate  safeguards  may  pose 
increased  risk  to  member  funds  and 
securities.  In  order  to  guard  NSCC  and 
MCC  against  any  additional  risks,  the 
proposals  set  forth  procedures  to  limit 
NSCCs  and  MCCs  responsibiUty  in  the 
event  they  suspend  or  cease  to  act  for  a 
member,  or  whenever  an  interfacing 
dearing  corporation  takes  similar  action 
against  X)ne  of  its  participants.  As  an 
additional  protection  against  undue 
finandal  risk,  participants  using  NSCC 
or  MCC  fadlities  to  clear  and  settle 
transactions  pursuant  to  the  proposed 
rule  changes  will  continue  to  be  subject 
to  existing  NSCC  and  MCC  safeguards. 
Accordingly,  participants  will  be 
required  to  contribute  additional 
clearing  fund  deposits  in  proportion  to 
the  increased  usage  of  either  NSCCs  or 
MCCs  facilities  in  order  to  clear  and 
settle  transactions  pursuant  to  the 
proposed  rule  changes. 

Finally,  the  Commission  believes  that 
NSCCs  and  MCCs  proposals  do  not 
impose  a  burden  on  competition.  As  a 


result  of  the  free  interface  poUcy 
contained  in  the  Agreements,  neither 
NSCC  nor  MCC  will  be  able  to  charge 
partidpants  of  other  dearing 
corporations  for  the  proposed  interface 
settlement  service.  Instead,  the  cost  of 
the  proposed  service  will  be  mutualized 
by  &e  clearing  corporations  whose 
partidpants  will  be  required  to  pay  only 
the  fees  ordinarily  assessed  by  dearing 
corporations  in  order  to  defray  their  cost 
of  processing  transactions.**  In  light  of 
these  considerations,  the  Commission 
beUeves  that  NSCCs  and  MCCs 
proposals  are  consistent  with  section 
17A(b)(3)(I)oftheAct«» 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed  rule 
changes  are  consistent  with  the  Ad  and, 
in  particular  with  section  17 A.  As 
previously  stated,  however,  the 
Commission  is  not  approving  NSCCs 
and  MCCs  proposal  to  dear  and  settle 
trades  executed  at  CBOE  which  involve 
interests  in,  or  relating  to.  unit 
investment  tnists,  contingent  on 
approval  by  the  Commission  of  CBOFs 
proposal  of  May  25, 1990  as  amended.*^ 

IV.CoDdurion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act**  that  the 
proposed  filings  (SR-NCSS-90-13  and 
SR-4^CC-90-05)  be,  and  are  hereby 
approved,  provided  that  the  authority 
granted  by  this  Order  may  not  be  used 
by  NSCC  or  MCC  to  clear  and/or  settle 
trades  executed  at  CBOE  which  involve 
interests  in,  or  relating  to,  unit 
investment  trusts  until  such  time  as  the 
Commission  approves  CBOE's  proposal 
of  May  25. 1990,  as  amended,  to  permit 
the  trading  of  interest  in.  or  relating  to. 
unit  investment  trusts  (SR-<BOB-90- 

13). 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(12). 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  91-2282  Filed  1-30-81;  8:45  am] 
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the  Isaoa  complies  with  rule  10t>-17  under  the  Act 
17  CFR  24aiOb-17  (1880).  NSCC  however,  may 
waive  die  latter  requirement  NSCC  Rules.  R.  3. 
NSCC  also  must  determine  that  it  has  die 
opcradooal  capability  to  accept  a  security  as 
"claand  security"  while  successfully  continuing  to 
provide  Its  services  to  partidpanU.  NSCC  Rules.  R. 
3  section  1(a).  The  Commission  expeds  NSCC  to 
continue  making  thaaa  findings  prior  to  making  a 
aaoority  ellgibte  for  procesaing  diroagh  NSCCs 
iadbliaa  and  to  -"'"««'"  racmda  of  the 
dadstonmaking  prooeaa. 


*■  The  Commission  notes  diet  die  free  interface 
pohcy  contained  in  NSCCs  Agreement  U  consistent 
with  one  of  the  conditions  imposed  by  die 
Commission  .as  a  prerequisite  to  NSCCs  final 
registration  as  a  dearing  agency  under  section  17A 
of  die  Act  See  Securities  Exchange  Ad  Release  No. 
13163.  $upra  note  31,  tee  also  Bradford  National 
Clearing  Corporation  v.  Commiuion,  580  F Jd  lOSS, 
1100  (DC  Cir.  1976). 

«»15U.S.C7S«»-l(b)(3)(n. 

«>  File  Na  SR-CBOE-80-13.  Securities  Exchange 
Ad  Releases  Noa.  28132  S  28332.  lupra  note  9. 

«*15U&C78s(b). 


[IMMse  No.  34-2M39;  ne  Na  SfMISCC. 
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81f-W9uitOfyOi9«nlMttona; 
NatiomI  8«curltiw  CiMring 
Corporation;  Order  Approving  ■ 
Propoeed  Rule  CtMnge  RevWng 
Standard  Letter  of  CredN 

January  25, 1991 

L  Introduction 

On  October  5, 1990,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  a  proposed  rule  change 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  19(b)  of  the  Securities 
Exchange  Act  of  1934  ("Act").»  Notice  of 
NSCCs  proposal  was  published  for 
comment  in  the  Fedoal  Register  on 
October  29, 1990.*  No  comments  were 
received.  As  discussed  below,  the 
Commission  is  approving  NSCCs 
proposal 

n.  Description 

NSCC  proposes  to  revise  the  standard 
letter  of  credit  form  that  it  requires  to  be 
used  by  approved  havks  issuing  letters 
of  credit  on  behalf  of  its  members  as 
dearing  fimd  collateral.  More 
specifically,  the  proposal  would  revise 
NSCCs  standard  letter  of  credit  form  to 
state  that  NSCC  may  transfer  and  assign 
to  a  bank  transferee  the  right  to  draw 
the  entire  amount  of  the  letter  of  credit 
upon  presentation  to  the  issuing  bank  of 
an  executed  transfer  and  assignment 
form.  To  ensure  that  the  transfer  and 
pledge  of  letter  of  credit  collateral  does 
not  impair  a  member's  rights  to  its 
clearing  fund  collateral,  the  bank 
transferee  will  by  agreement  with 
NSCC  be  able  to  draw  down  on  the 
letter  of  credit  only  if  requested  by 
NSCC  or  if  NSCC  defaults  on  its 
borrowing  obligations  that  is  secured  by 
the  letter  of  credit  As  a  further 
protection,  the  revised  letter  of  credit 
expressly  will  provide  that  the  bank 
transferee  may  not  assign  or  transfer  the 
letter  of  credit  except  to  transfer  it  back 
to  NSCC. 

The  standard  letter  of  credit  form  also 
will  be  revised  to  delete  certain 
requirements  that  NSCC  currently  must 
comply  with  at  the  time  of  a  drawdown. 
Specifically,  NSCC  no  longer  will  be 
required  to  present  to  the  issuing  bank  a 
signed  statement  certifying,  in  effect 
that:  (1)  The  amount  of  the  drawdown 
does  not  exceed  the  amount  necessary 
to  satisfy  the  member's  liabilities  to 
NSCC  after  NSCC  has  first  applied  to 


•  l8UAC78a(b). 

•  Securities  Exchange  Act  Release  No.  28567 
(Odober  23. 1980).  55  FR  43426. 
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suck  UabilitiM  the  BMnber's  cash  and 
securities  deposited  in  the  clearing  fond: 
and  (2)  the  member  has  failed  to  meet 
an  obligatkm  to  NSCC  that  permits  such 
dra  wdowm.  The  purpose  of  this  revision 
is  to  further  ensure  that  the  standard 
letter  of  credit  form  is  readily 
transferable  and  is  to  remove  any 
preconditions  that  would  raise  question 
as  to  such. 

m.  Discussion 

Section  17A  of  the  Act  provides  that 
the  rules  of  a  clearing  agency  must  be 
designed  to  promote  the  safeguarding  of 
funds  and  securities  in  the  clearing 
agency's  possession  and  control  or  for 
which  it  is  responsible.*  As  discussed 
belcw,  the  Commission  believes  that 
NSCCs  proposal  is  coiuistent  with  this 
requirement 

In  its  May  1988  Intermi  Report,  the 
President's  Working  Group  on  Financial 
Markets  noted  that  many  clearing 
organizations  maintained  high 

Eroportions  of  their  guarantee  funds  in 
itters  of  credit.  Accordingly,  because  of 
the  potential  demand  for  sudden  cash 
flows  during  periods  of  market  stress, 
the  Working  Croup  suggested  that 
clearing  orgaouations  take  steps  to 
enhance  the  liquidity  of  their  gtiarantee 
funds.*  NSCC  has  taken  steps  to 
implement  this  recommendation  by 
reducing  its  reliance  on  letters  of  credit 
as  clearing  fund  collateral*  As 
discussed  below,  the  Commission 
believes  that  NSCCs  proposal  would 
help  to  safeguard  funds  and  securities 
by  further  enhancing  the  liquidity  of  its 
clearing  fund. 

As  the  CoramissioD  previously  has 
stated,  there  are  advantages  and 
disadvantages  to  NSCs  acceptance  of 
letters  of  credit  as  clearing  fimd 
coilateraL*  For  example,  one  of  the 
advantages  letters  of  credit  provide  is 
cost  savings.  Typically,  the  cost  of  a 
letter  of  credit  is  very  low  (usually 
between  .25%  and  J0%  of  the  face  value 
of  the  letter  of  credit)  compared  to 
depositing  cash  or  government  securities 
as  clearing  fund  coUateraL  In  addition, 
unlike  government  securities,  the  value 
of  a  letter  of  credit  does  not  fluctuate 
with  market  conditions.  This  feature 
allows  NSCC  members  to  satisfy  their 
cleanng  fund  contribution  requirements 
at  a  fixed  cost 


On  the  other  hand,  one  of  tha 
disadvantages  of  letters  of  credit  b  that 
the  funds  secured  thweunder  may  not 
be  tanmediately  realizable.  Under  the 
commercial  laws  of  most  states,  a  bank 
issuing  a  letter  of  credit  may  defer  honor 
of  a  payment  request  until  the  close  of 
business  on  the  third  day  following 
receipt  of  the  documentation  necessary 
to  a  request  for  payment.'' 
Consequently,  this  delay  could  cause 
temporary  liquidity  concerns  for  NSCC 
by  impeding  its  ability  to  satisfy  a 
member  dehiult  through  a  drawdown  on 
the  letter  of  credit  deposited  by  the 
defaulting  member.  As  a  result  NSCC 
could  be  required  to  use  the  collateral 
deposited  by  nondefaulting  members  to 
satisfy  the  default 

The  Commission  believes  that  NSCC's 
proposal  will  address  these  concerns  to 
some  degree.  First  by  clarifying  its  right 
to  pledge  the  entire  amount  of  letters  of 
credit  dieposited  as  clearing  fund 
collateral.  NSCC's  proposal  ensures  that 
it  will  have  ready  access  to  a  temporary 
source  of  financing  that  can  be  used  to 
satisfy  a  member  default  In  addition,  by 
streamlining  the  process  for  pledging 
letters  of  credit  NSCCs  proposal  also 
assures  that  it  will  be  able  to  raise 
necessary  funds  without  delay.  This,  in 
turn,  will  safeguard  the  funds  and 
securities  deposited  by  nondefaulting 
members  to  satisfy  their  clearing  fund 
contribution  requirements  by  reducing 
the  likelihood  that  NSCC  will  be 
required  to  use  such  collateral  to  satisfy 
a  member  default* 

The  Commission  believes  that  NSCCs 
proposal  also  promotes  the  safeguarding 
of  fends  and  securities  by  placing  strict 
limitations  on  a  transferee  bank's  ability 
to  transfer  or  liquidate  letter  of  credit 
collateral  pledged  by  NSCC.  For 
example,  by  limiting  a  transferee  bank's 
right  to  draw  on  such  letters  of  credit 
NSCCs  proposal  preserves  a  member's 
residual  right  to  its  collateral*  In 


»  15UAC78i»-l(bK»HF). 
«  Tha  hMMnf  •  Worktei  Croup  oa  nnandii 
MarVeu.  Intwte  Riyoft  (May  ISSS),  appwdU  D. 

*  SMirittM  Bkchaasi  Act  RalMM  Na  27864 
Qanuary  31. 19S0).  S5  PR  4297  rOrdar  approving  a 
propotad  ruia  changa  bnlting  to  TDK  tha  portioa  of  a 
nembar'*  raqnifMl  daarinf  fund  oiaMtMttaa  tet 
may  ba  aaUafiMl  thraugk  dapaaUiW  lattMs  «(  cndit 
iaauad  by  NSCC  apptwad  bwika). 

•  U. 


*  £#.  NY.  Unifonn  Commercial  Code  Section  5- 
I2(1JU)  (MciCimiey  1904). 

*  TIm  uaa  ot  nondefaulting  laemben'  funda  and 
•ecnritiea  couJd  create  problema  for  nondefaulting 
membafe  in  two  raapacta.  Flrat  andar  NSOCa  wilea. 
any  nambar  wiioM  clearing  fund  caatrlbutlon  ia 
aaaaaaad  by  NSCC  muat  replace  die  aaounl 
asaeaaad  wiUiiB  the  Ubm  ipacifiad  by  NSCC  NSCC 
Rule  4.  eactioo  S.  In  addidoa,  NSOCa  taopocaiy  uaa 
of  ita  daarint  fund  to  finance  nambar  a*ttlamant 
obligeUooa  may  ralaa  net  capital  ooncama  for  non- 
defaulting  uiauiben  wtioee  oontributiona  are 
aiaaaeed.  Under  Ika  Commiaetoa't  unifbm  net 
capital  rvla.  aaeeti  eairtribatod  to  NSCCa  dearing 
fund  way  ba  indaded  in  a  wawbar'a  aat  capital 
iiompulattoii  (lattew  «<  ctadit.  h>wa*ei.  — y  not  t>e 
included  in  that  coopatation).  Whan  NSCC 
aaaaaiei  a  memliar'a  conMbatifla  to  Ua  clearing 
fund,  however  the  member  moat  dednct  the  amount 
eaaeeeed  from  tta  capital  poeMon.  17  CFR  2«.lScS- 
l(cM2MB). 

*  Under  NSCCi  rulea.  NSCCi  uae  of  fnda 
raised  hy  tha  pledge  of  a  letter  of  credit  depoeiled 


addition.  NSCCs  proposal  also  reduces 
the  potential  for  a  transferee  bank  to 
create  competing  daims  against  a  letter 
of  credit  pledged  as  coUatwal  by  NSCC 
by  providing  that  the  bank  may  not 
transfer  the  letter  of  credit  except  back 
to  NSCC  Accordingly,  the  Commission 
beUeves  that  these  aspects  of  NSCCs 
proposal  are  consistent  with  section 
17A. 

IV.  Condusioo 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  prt>po8ed  rule 
change  is  consistent  with  section  17A  of 
Uie  Act. 

It  is  therefore  orctererf,  pursuant  to 
section  ig(b)(2)  of  tiie  Act  that  the 
proposed  rule  c)iange  (SR-NSCC-90-20) 
be,  and  hereby  is,  approved. 

For  the  Commiasion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariaad. 

Deputy  Secretary. 

(PR  Doc.  91-22S3  Piled  1-30-01;  8:45  am] 
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Equiw  InvMtiiMfits  I,  LP.  St  aL; 
Apple  stion 

January  24, 1991. 

AOCNCV:  Securities  and  Exchange 
Commission  ( "SEC'). 

action:  Notice  of  Application  for 
Exenqition  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCAMTt:  Equus  Investinents  L  LP. 
(the  "Partnership").  Equus  Investments 
Incorporated  (the  "Fund"),  Eqmis 
Capital  Corporation  ("ECC"),  and  Equus 
Capital  Management  Corporation 
("ECMC"). 

muvANT  ACT  McnoNt:  Order 
requested  imder  section  57(c)  that  would 
exempt  a  transaction  otherwise 
prohibited  by  the  provisions  of  section 
57(a). 

MNMUIIV  OP  A^MJCATMN:  Applicants 
propose  to  effect  a  reorganization  under 
which  the  Partnership  will  transfer  all  of 
its  assets,  including  all  securities  and 
cash  (subject  to  liabilities),  to  the  Fund 
in  exchange  for  Fund  shares  having  an 
aggregate  net  asset  value  equal  to  the 
value  of  the  net  assets  of  the 
Partnership. 

aa  dearing  fond  ooUalecai  ia  ■aoerally  hmiled  to 
aatla^ring  MMbar  daiaahK  paying  feaa,  Anaa,  and 
other  chaigaK  and  aalisfyiag  KHCCa  aattlamaBt 
obUgallaM  to  Ha  meeibara.  N80C  Rule  4  aactioa  2. 
Thua,  NSCC  toenhan  rsiaia  oartato  lighta  to  each 
collateral  to  the  extent  it  Is  not  aaad  far  the 
foregoing  ptupoeas. 
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1 DATC  The  application  was  filed 

on  November  13, 1900,  and  amended  on 

January  10. 1991. 

NIAWNO  ON  NOrmCATION  OF  HCARMa: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  19, 1991,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyera,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Pereons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

AOONCascs:  Secretary,  SEC.  450  Fifth 
Stieet  NW.,  Washington,  DC  20549. 
Applicants,  2929  Allen  Parkway,  suite 
2500.  Houston,  Texas  77019. 
FOn  FURTHER  INFORMATION  CONTACT 
Nicholas  D.  Thomas,  Staff  Attorney,  at 
(202)  504-2263,  or  Jeremy  N.  Rubenstein, 
Branch  Chief,  at  (202)  272-3023  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUFFLEMCNTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Partnership,  a  business 
development  company  ("BDC'),  was 
organized  as  a  Delaware  limited 
partnership  on  April  30, 1984.  The 
investment  objective  of  the  Partnerehip 
is  to  achieve  capital  appreciation  by 
making  equity  investments  in  leveraged 
buy-outs  of  established  medium-sized 
'  companies  or  divisions  thereof  located 
in  the  United  States.  On  May  11, 1984, 
the  Partnership  filed  a  registration 
statement  under  the  Securities  Act  of 
1933.  In  ^e  public  offering  that  ensued, 
36,534  units  of  limited  partnership 
interest  were  sold  for  an  aggregate  sales 
price  of  $36,109,135.  The  net  proceeds  of 
the  offering  have  been  invested 
primarily  in  leveraged  buy-out 
investments. 

2.  ECC  and  its  controlling  corporation, 
ECMC  are  both  registered  as 
investment  advisere  under  the 
Investinent  Advisers  Act  of  1940.  ECC 
and  ECMC  both  provide  investment 
advisory  services  to  the  Partnerehip. 
ECC  serves  as  the  managing  general 
partner  of  the  Partnerehip  and  is 
responsible  for  approving  the 
Partnership's  investments,  arranghig 


financing  for  leveraged  buy-out 
transactions,  and  providing  management 
assistance  to  portfolio  companies. 
ECMC  serves  as  the  Partnership's 
management  company. 

3.  liie  Fimd,  a  closed-end 
management  investment  company,  was 
organized  as  a  Delaware  corporation  on 
October  25. 1990.  The  tavestinent 
objective  of  the  Fund  is  substantially  the 
same  as  that  of  the  Partnerehip.  The 
Fimd  is  more  fully  described  in  the 
Registration  Statement  filed  under  the 
Securities  Act  on  Form  N-14  on 
November  13. 1990  (File  No.  33-37728). 
The  Fund  intends  to  elect  BDC  status. 

4.  Applicants  wish  to  enter  into  an 
agreement  and  plan  of  exchange  (the 
"ProjMJsed  Exchange")  under  which  the 
Partnerehip  will  transfer  to  the  Fund  all 
of  the  assets  of  the  Partnerehip, 
including  all  securities  and  cash  (subject 
to  liabilities),  in  exchange  for  Fund 
shares  having  an  aggregate  net  asset 
value  equal  to  the  value  of  the  net  assets 
of  the  Partnerehip.  Immediately 
following  the  Proposed  Exchange,  the 
former  partnere  of  the  Partnerehip  will 
hold  the  only  outstanding  Fund  shares. 
These  shares  will  include  80  shares  with 
an  aggregate  value  of  $1,000  which 
represent  the  initial  capital  contributed 
to  the  Fund  by  tiie  Partnerehip.  The 
Fund  shares  will  then  be  distributed  by 
the  Partnerehip  to  the  partnere,  with 
each  partner  receiving  a  pro  rata 
distribution  of  the  Fund  shares  (or 
fraction  thereof)  for  the  partnerehip 
interest  held  prior  to  the  Proposed 
Exchange.  Following  this  distribution, 
the  Partnerehip  will  be  liquidated  and 
dissolved. 

5.  As  compensation  for  its  services  to 
the  Partnerehip.  ECC  is  allocated  a 
portion  of  the  Partnerehip's  net  realized 
capital  gains  or  losses,  as  the  case  may 
be,  for  eadi  calendar  year  imtil  it  has 
received:  (a)  10%  of  the  Partnerehip's  net 
realized  capital  gains  calculated  on  a 
ctmiulative  basis  over  the  life  of  the 
Partnerehip  through  the  calendar  year,  if 
the  Partnerehip  has  generated  net 
realized  capital  gains  on  that  cumulative 
basis;  or  (b)  5%  of  the  Partnerehip's  net 
reaUzed  capital  losses  calculated  on  a 
cumulative  basis  over  the  life  of  the 
Partnerehip  through  the  calendar  year,  if 
the  Partnerehip  has  generated  net 
realized  capital  losses  on  that 
cumulative  basis  ("Special  Allocation"). 
In  addition.  ECC  togetiier  with  the  other 
general  partnere  and  the  limited 
partnen,  receives  allocations  and 
distributions  of  the  Partnerehip's  net 
realized  capital  gains  or  losses  in  excess 
of  ECCs  Special  Allocation  and  all 
other  profits,  losses,  deductions,  and 
credits,  in  proportion  to  its  capital 
contribution  to  the  Partnerehip. 


6.  Pursuant  to  a  management 
agreement  between  ECMC  and  the 
Partnerehip.  ECMC  receives  an  annual 
management  fee  of  2%  of  the  net  assets 
of  the  Partnerehip  and  an  incentive  fee 
equal  to  10%  of  the  Partnerehip's 
cumulative  net  realized  capital  gains 
over  the  life  of  the  Partnerehip.  The 
cumulative  and  annual  amount  of  the 
ECMC  Incentive  fee  will  be  determined 
at  the  end  of  each  fiscal  year  and  upon 
termination  of  the  Partnerehip.  If.  at  the 
end  of  any  year  or  upon  termination  of 
the  Partnerehip.  net  payments 
previously  made  to  ECMC  exceed  10% 
of  the  Partiierehip's  cumulative  net 
realized  capital  gaiiu  less  unrealized 
capital  depreciation.  ECMC  would  be 
required  to  repay  all  or  a  portion  of  the 
ECMC  Incentive  fee  previously  received. 

7.  The  Fund  intends  to  enter  into  a 
management  agreement  with  ECMC 
whereby  ECMC  will  render  services  to 
the  Fund  substantially  the  same  as  those 
services  ECMC  currentiy  rendere  to  the 
Partnerehip.  ECMC  intends  to  enter  into 
a  sub-adviser  agreement  with  ECC 
whereby  ECC  will  render  services  to  the 
Fund  substantially  the  same  as  those 
services  ECC  currentiy  rendere  to  the 
Partnerehip. 

8.  In  return  for  its  services  and  the 
expenses  whidi  ECMC  assumes  under 
the  Fund  management  agreement  the 
Fund  will  pay  ECMC,  on  a  quarteriy 
basis,  a  management  fee  equal  to  0.5%  of 
the  net  assets  of  the  Fund  on  the  last 
day  of  each  calendar  quarter  (2%  per 
annum).  The  management  fee  is  payable 

.  quarterly  in  arreare. 

9.  In  addition  to  the  management  fee. 
the  Fund  will  pay  ECMC  annually  and 
at  the  final  dissolution  or  liquidation  of 
the  Fund  an  incentive  fee  in  an  amount 
equal  to  20%  of  the  net  realized  capital 
gains  less  unrealized  capital 
depreciation  of  the  Fund  and  the 
Partnerehip  on  a  cumulative  basis  &t)m 
November  14. 1984  through  the  end  of 
the  calendar  year,  less  the  aggregate 
amount  of  the  incentive  fee  payments 
and  Special  Allocation  distiibutions  to 
ECC  in  prior  yeare.  If  the  amount  of  the 
incentive  fee  in  any  year  is  a  negative 
nimiber,  or  cumulative  net  realized 
capital  gains  less  unrealized  capital 
depreciation  at  the  end  of  any  year  is 
less  than  such  amount  calculated  at  the 
end  of  the  previous  year.  ECMC  will  be 
required  to  repay  to  the  Fund  all  or  a 
portion  of  the  Incentive  fee  previously 
paid. 

la  In  retiuB  for  its  services,  ECMC 
will  pay  ECC  annually  and  at  the  final 
dissolution  or  liquidation  of  the  Fund  an 
incentive  fee  in  an  amount  equal  to  10% 
of  tiie  net  realized  capital  gains  less 
unrealized  capital  depreciation  of  the 
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Fund  and  tha  Partnership  on  a 
cumulativa  basis  bom  November  14. 
19M  through  the  end  of  each  calendar 
year,  less  the  aggregate  amount  of  the 
incentive  fee  payments  in  prior  years.  If 
the  amount  of  the  incentive  fee  in  any 
year  is  a  negative  number,  or  cumulative 
net  realixed  capital  gains  less  unrealized 
capital  depreciation  at  the  end  of  any 
year  is  less  than  such  amount  calculated 
at  the  end  of  the  previous  year,  ECC  will 
be  required  to  repay  to  the  ECMC  all  or 
a  portion  of  the  incentive  fee  previously 
paid. 

11.  At  a  meeting  of  the  general 
partners  of  the  Partnership,  including  all 
of  the  independent  general  partners, 
held  on  December  13, 190a  ECC 
recommended  that  the  general  partners 
consider,  and  the  general  partners 
approved,  the  Proposed  Exchange.  At  a 
meeting  held  on  the  same  date,  the 
board  of  directors  of  the  Fund,  including 
all  of  the  prospective  independent 
directors,  also  considered  and  approved 
the  Proposed  Exchange. 

IZ  The  Proposed  Exchange  must  be 
approved  by  a  raajority  in  interest  of  the 
limited  partners  of  the  Partnership,  in 
accordance  with  the  Delaware  Revised 
Uniform  Limited  Partnership  Act 
Solicitation  of  limited  partner  approval 
of  the  Plan  will  be  nude  by  means  of  a 
proxy  statement/prospectus,  an 
example  of  which  is  in  the  N-14 
registration  statement  The  proxy 
statement/prospectus  will  describe  the 
nature  of  and  reasons  for  the  Proposed 
Exchange,  the  tax  and  other 
consequences  of  the  limited  partners  of 
the  Partnership,  and  other  relevant 
matters,  including  comparisons  of  the 
Fund  and  the  Partnership  in  terms  of 
their  investment  objectives  and  policies, 
fee  structures,  management  structures, 
and  other  aspects  of  their  operations,  as 
well  as  the  Hnandal  information 
required  by  Form  N-14. 

13.  The  Proposed  Exchange  will 
establish  the  Fund  as  a  successor 
investment  vehicle  to  the  Partnership, 
the  Proposed  Exchange  will  permit 
investors  to  maintain  the  investment 
objectives,  policies,  and  pass-through 
tax  features  of  the  Partnership,  while 
providing  investors  ivith  increased 
liquidity  and  ease  of  operatioa  To  avoid 
being  classified  as  a  publicly  traded 
partnership  and  suffering  the  adverse 
tax  consequences  of  such  a 
classification,  aggregate  annual 
transfers  of  partnership  interests 
currently  may  not  exceed  S%  of  the  total 
interests  in  the  Partnership's  capital  or 
profits  because  the  Omnibus  Budget 
Reconciliation  Act  of  1967  (the  "1987 
Act")  treaU  "publicly  traded 
partnerships"  as  corporations  for  tax 


purposes.  When  the  Partnership  was 
ofganixed.  BDCs  could  not  qualify  as 
"regulated  investment  companies" 
under  the  Internal  Revenue  Code  of  1986 
(the  "Code").  The  only  way  to  provide 
the  investors  in  a  business  development 
company  with  distributions  free  from 
double  taxation  was  by  use  of  the 
partnership  fonnat  However,  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  amended  the  Code  to 
provide  that  business  development 
companies  may  qualify  as  regulated 
investment  companies.  Thus,  the 
Proposed  Exchange  will  have  the  effect 
of  eliminating  the  5%  limit  on  aggregate 
annual  transfers,  which  will  enhance  the 
liquidity  of  the  investors'  interests.  It  is 
also  believed  that  organization  as  a 
corporation  will  prove  beneficial  in  that 
the  Fund  will  be  simpler  and  less 
expensive  to  operate  than  the 
Partnership. 

14.  The  Proposed  Exchange  will  not  be 
effected  unless  and  until  each  of  the 
following  conditions  is  satisfied:  (a)  The 
N-14  Registration  Statement  has  been 
declared  effective;  (b)  the  Proposed 
Exchange  has  been  approved  by  a 
majority  in  interest  of  the  limited 
partners  of  the  Partnership;  (c)  the  SEC 
has  issued  an  order  relating  to  the 
application;  and  (d)  the  Fund  has 
received  opinions  of  counsel  that  the 
Proposed  Exchange  will  have  specified 
tax  consequences. 

15.  A  portion  of  the  expenses  of  the 
Proposed  Exchange  are  being  borne  by 
ECC  and  ECMC  in  the  form  of  services 
provided  by  ECC  and  ECMCs 
employees  in  designing  and  effectuating 
the  Proposed  Exchange  and  in  preparing 
the  application.  These  services  have  an 
estimated  value,  as  of  the  date  of  the 
amended  application,  of  S15,000.  The 
terms  of  the  Proposed  Exchange  provide 
that  the  other  expenses  of  the  Proposed 
Exchangie  (including,  without  limitation, 
fees  and  disbursements  of  attorneys  and 
auditors  and  printing  costs  of  proxy 
soliciting  material)  will  be  borne  by  the 
Partnership  up  to  the  amount  of 
$100,000.  Any  amount  in  excess  of 
$100,000  will  be  allocated  to  ECC  and 
ECMC  As  of  the  time  of  the  GHng  of  the 
amended  application.  ECC  estimates 
that  the  $100,000  level  will  be  exceeded 
by  approximately  $60J00.  The  directors 
of  the  Fund  and  general  partners  of  the 
Partnership  believe  that  in  view  of  the 
expected  benefits  to  applicants,  it  is 
reasonable  to  allocate  expenses  of  the 
Proposed  Exdiange  in  the  foregoing 
manner. 

16.  The  general  partners  of  the 
Partnership  and  the  directors  of  the 
Fund  have  considered  the  desirability  of 
the  Proposed  Rxchange.  and  found  that 


the  Proposed  Exchange  is  in  the  best 
interests  of  the  Partnership  and  the 
Fund,  nnd  that  the  Proposed  Exchange 
will  not  result  in  dilution  of  the  financial 
interests  of  the  limited  or  general 
partners  of  the  Partnership  when  their 
interests  are  converted  to  Fund  shares. 

Applicants'  Legal  Conclusions 

1.  Applicants  seek  an  exemption 
pursuant  to  section  57(c)  of  the  Act  from 
the  provisions  of  section  S7(a)  of  the  Act 
to  the  extent  necessary  to  permit  the 
Proposed  Exchange.'  Section  57(a).  in 
pertinent  part,  prohibits  certain 
affiliated  persons  from  selling  to  or 
purchasing  from  a  BDC  any  security  or 
other  property.  Section  57(a)  of  the  Act 
disallows  the  Proposed  Exchange 
because  the  Partnership  is  the  sole 
shareholder  of  the  Fund,  and  therefore 
controls  the  Fund  as  that  term  is  used  in 
secUon  56(b)(2)  of  the  Act  Section  57(a) 
also  applies  to  the  Proposed  Exchange 
because  ECC  in  addition  to  being  an 
interest  holder  in  the  Partnership,  will 
be  an  investment  adviser  of  the  Fund. 

2.  Applicants  believe  that  the  terms  of 
the  Proposed  Exchange  meet  the  criteria 
contained  in  section  57(c)  of  the  Act  i.e.. 
(a)  that  the  terms  of  the  proposed 
transaction  are  reasonable  and  fair  to 
all  parties,  and  do  not  involve 
overreaching  of  the  Partnership  or  the 
Fund  on  the  part  of  any  person 
concerned,  (b)  that  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  Partnership  and  the  Fund, 
and  (c)  that  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act  Applicants  offer  the  following 
arguments  in  support  of  this  conclusion: 

(a)  Given  the  similarity  of  investment 
objectives  and  policies  of  the  Fund  and 
the  Partnership,  the  Fund  will  be 
attempting  to  assemble  a  portfolio  of 
securities  substantially  similar  to  that 
held  by  the  Partnership.  The  same 
investment  adviser  that  selected  the 
investments  for  the  Partnership  will  be 
selecting  them  for  the  Fund. 

(b)  No  brokerage  commission,  fee,  or 
other  remuneration  will  be  paid  in 
connection  with  the  Proposed  Exchange. 
Neither  the  limited  partners  nor  ECC 
will  receive  any  financial  benefit  from 
the  Proposed  Exchange  apart  from  their 
pro  rata  interests  in  Fund  shares  and 


>  Appiicant*  aiso  nqveatad  i«Utf  undar  McUon* 
S7(i)  and  17(d)  of  Ilia  Act  and  rula  17d-l  tharmndar. 
Sactioa  17(d)  of  iha  Act  lK>«vever.  la  nada 
inapplicabla  to  traaineat  davalopmunl  companiea  by 
•action  S(()  ol  Iha  Act  AltboHSh  niia  17d-l  ia  made 
applicabia  to  hinlaaii  da¥»k)pi»awi  twpairiaa  by 
Mction  S7(i)  of  tha  Act  rate  t7d-l(dMS)  paimito  an 
inveatment  adviaar  to  baar  raotgaiiizatioa  expenaaa 
witliout  obtaining  a  prior  order  of  the  SEC 
Accordingly,  tha  ataff  belleirea  that  an  order  under 
•ectton  S7(i)  aad  rata  t7d-l  la  I 
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oth»  property  (fistrftiated  by  the 
Partnarsldp  upon  disatdutkm. 

(c)  If  effected  in  the  manner  described 
in  the  antlication,  the  Proposed 
Exchange  wiQ  result  in  no  gain  or  loss 
being  reco^aixed  by  partners  of  the 
Partnership.  Thus,  as  a  body,  the 
partners  will  become  investors  in  an 
entity  that  offers  greater  liquidity  than 
die  Partnership  without  bmnediate  tax 
consequences  and  without  having 
incurred  brokerage  diarges  fai  order  to 
do  so. 

(d)  A  majority  of  the  members  of  die 
board  of  director*  of  the  Fund  and  a 
majority  of  the  general  partners  of  the 
Partnership,  including  a  majority  of  the 
prospective  independent  directors  and  a 
majority  of  the  independent  general 
partners,  have  apfKOved  the  Proposed 
Exchange. 

(e)  Fund  shares  will  be  issued  at  their 
net  asset  values.  At  the  time  die 
Proposed  Exchange  is  effected,  there 
will  be  no  Ftmd  ^ares  outstanding, 
except  for  the  shares  issued  when  seed 
capital  was  contributed.  Thus,  the 
question  of  whether  Fund  shareholders 
will  be  diluted  as  a  result  of  the 
exchange  does  not  arise. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Margaret  H.  McFailaad, 
Deputy  Secretary. 

(PR  Doc  91-2284  Hied  1-30-91;  8:45  am] 
■ILUNQ  cooc  seis^vM 


wumma  on  wanrtamim  m  i 
An  order  granting  tha  appllcatiao  will  be 
issued  unless  the  SEC  ocders  a  hearing. 
Interested  penons  mav  leqoeat  a 
hearing  by  writing  to  die  SBCt 
Secretary  and  serving  die  Applicant 
widi  a  copy  of  die  request,  peraonally  or 
by  mail  Hearing  requests  ^oold  be 
received  by  die  SEC  by  5:30  p  jn.  on 
Felwnary  19. 1901.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant  hi  tlw  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  die  writer's  interest,  die  reason  for 
the  request  and  the  issues  contested. 
Posons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  die  SEC's  Secretary. 
AOOKSSa:  Secretary.  SEC  450  Sdi 
Street  NW..  Washington.  DC  20548. 
Applicant  c/o  Jeffirey  F.  Browne,  Esq, 
Sullivan  &  Croanwril.  125  Broad  Street 
New  York.  New  York  10004. 


inslsass  tifc  10-17969;  imsrnaMonal  Serte* 
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New  South  Walee  Treaatiry  Corp4 
Application 

January  25, 1081. 

AOCNCV:  Securities  tmd  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

apmjCANT:  New  South  Wales  Treasury 

Corporation. 

neLevANT  leao  act  «gcnow«; 

Exemption  requested  under  section  6(c) 
from  all  provisions  of  the  1940  Act 
SUMMARY  OF  atpucation:  The 
Applicant  a  public  authority  established 
by  die  State  of  New  South  Wales, 
Commonwealth  of  Australia,  seeks  an 
order  exempting  it  bom  all  provisions  of 
the  1940  Act  in  connection  with  the 
offering  and  sale  of  its  debt  securities  in 
the  United  States. 

FUJMi  DATCS:  The  application  was  filed 
on  October  30. 1989,  and  amendments  to 
the  application  were  filed  on  October  2, 
199a  and  January  18, 1981. 


ftTWN  CONTACT: 

HJi.  Hallock,  Jr.,  ^lecial  Counsel  at 
(202)  272-3090  (Division  of  Investment 
Management  Office  of  Investment 
Company  Regulatira). 
SWnfMINTARV  INPOWMATION,  The 
following  is  a  summary  of  the 
application.  The  complete  appUcatfon 
may  be  obtained  for  a  fee  at  die  SECs 
Public  Reference  Branch. 

Applicant's  Repnaentations 

1.  The  Applicant  is  a  statutory 
audiority  of  the  State  of  New  Sooth 
Wales  ("New  Sondi  Wales"). 
Commonwealdi  of  Australia.  It  was 
established  by  die  Treasury  Corporation 
Act  1963  of  New  Soudi  Wales  (die 
"Act")  iwindpally  to  borrow  in  both  the 
Australian  and  international  capital 
markets  and  lend  to  certain  public 
audiorities,  induding  semi-governmental 
and  local  authorities  in  New  South 
Wales  and  other  entities  designated  by 
regidations  made  on  the 
recommendation  of  the  Treasurer  of 
New  Soudi  Wales  ('Tartidpating 
Authorities"). 

2.  Hie  Applicant  is  also  empowered  to 
engage  in  certain  related  activities  and 
use  the  revenues  earned  from  those 
activities  to  minimize  its  administrative 
charges  to  Partidpating  Authorities.  It 
accepts  funds  for  investment  from  New 
South  Wales  and  Participating 
Authorities,  for  example,  and  provides 
or  arranges  other  financial  services  fw 
Partidpating  Authorities.  All 
investments  by  the  Applicant  are  made 
in  acaudance  with  an  "Investment 
Placement  Policy"  and  "Counterparty 
Credit  PoUcy"  diat  impose  strid  limits 
on  the  manner  in  which  its  funds  may  be 
invested,  with  respect  to  bodi  the  nature 


of  die  faBvettment  and  die 
creditwardiineas  d  dw  counteiparty.  To 
date,  however,  die  ApidicaBf  s  principal 
activities  have  been,  and  are  praamdy 
intended  to  oonttnae  to  be.  borrowing 
moneys  as  principal  and  prompdy 
lending  aobstantially  all  of  die  proceeds 
to  Pardc^ating  Aotborides. 
Approxiinately  90  percent  of  the 
Apidicanfs  $17.3  billion  of  assets  as  of 
June  30, 1980  consisted  of  advances  to 
Partidpating  Authorities. 

3.  Under  the  Act  each  member  of  the 
Board  of  Directors  of  the  Applicant  must 
be  either  an  offida)  of  the  Government 
of  New  Soudi  Wales  or  a  person 
appointed  by  die  Governor  of  New 
South  Wales  on  the  recommendation  of 
die  Treasurer  of  New  Sondi  Wales. 
Although  die  Applicant  has  delegated 
authority  to  make  its  own  day-to-day 
operating  decisions,  diese  dedsions 
most  serve  to  cany  out  government 
policy,  as  determined  by  the  Board  of 
Director*.  No  equity  in  the  Applicant 
has  been  sold,  and  there  is  neither  a 
provision  in  the  Ad  permitting  the  sale 
of  equity  in  the  Applicant  nor  a  present 
intention  to  amend  the  Ad  to  permit  the 
sale  of  equity  in  the  Applicant 

4.  The  y^plicant  is  required  under  the 
Annual  ReporU  (Statiitory  Bodies)  Ad 
1984  of  New  Soudi  Wales  within  four 
months  of  tha  end  of  each  financial  year 
to  prepare  and  submit  to  the  Treasurer 
of  New  Soudi  Wales  an  annual  report 
cgntat"**^  fipn"^ia>  Statements  in 
resped  of  the  finandal  year  in  the 
manner  and  form  according  to  the 
provisions  of  die  Public  Finance  and 
Aodit  Act  1963  of  New  Soudi  Wales, 
togetho'  with  a  report  of  its  operations 
during  that  finandal  year.  The  financial 
statements  are  audited  by  die  Auditor- 
General  of  New  Soudi  Wales. 

5.  The  Applicant  proposes,  from  time 
to  time  in  the  futiire,  to  offer  and  sell 
unsecured  debt  securities  in  the  United 
States  ("Debt  Securities").  The  payment 
of  principal  of,  and  any  interest  or 
premiom  on,  the  Debt  Securities  issued 
by  die  Applicant  will  be  unoooditionally 
guaranteed  by  New  South  Wales 
pursuant  to  section  15(1)  (rf  dw  Public 
Authorities  (Financial  ArrangemenU) 
Act  1987  of  New  Soudi  Wales  (die 
"Public  Audiorities  Ad").  Undo-  section 
15(1),  there  is  no  distinction  between 
foreign  and  domestic  borrowings  with 
respect  to  the  operation  of  the  statutory 
guarantee  of  New  South  Wales.  Further, 
there  is  no  requirement  that  legal 
proceedings  bie  commenced  against  the 
Applicant  prior  to  making  a  demand 
against  or.  if  necessary,  taking 
proceedii«s  against  New  South  Wales 
in  resped  of  section  15(1)  of  die  Pubbc 
Audiorities  Act 
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B.  The  Applicant  complies  with  the 
arrangements  which  govern  borrowings 
by  the  Ck>mmonwealth  of  Australia  and 
the  Australian  States.  Pursuant  to  these 
arrangements.  New  South  Wales,  in 
common  with  the  other  AustraUan 
States,  is  not  permitted  to  issue  its  own 
long-term  debt  instruments  without  the 
approval  of  the  Australian  Loan  Council 
although  it  may  guarantee  the  debt  of  its 
authorities,  such  as  the  Applicant 

Applicant's  Legal  Analysis 

1.  As  of  June  30, 1989,  substantially  all 
of  the  Applicant's  asset*  consisted  of 
obligations  of  the  Participating 
Authorities  to  repay  loans  made  to  them 
by  the  Applicant  and  investments  to 
facilitate  its  cash  Qow  management  and 
maximise  return  on  its  surplus  funds. 
These  obli^tioos  could  be  deemed  to  be 
*Hnvestment  securities"  within  the 
meaning  of  section  3(a)(3)  of  the  1940 
Act  As  a  result  the  Applicant  may  be 
deemed  to  be  an  "investment  company" 
under  the  1940  Act.  The  Applicant 
accordingly  filed  the  application  to 
prevent  uncertainties  as  to  its  status 
under  the  1940  Act 

2.  The  Applicant  believes  that 
granting  the  exemption  requested  would 
be  appropriate  in  the  public  interest  It 
would  expand  the  United  States  mailcet 
for  the  Applicant's  securities  and  thus 
farther  the  policy  of  the  United  States  to 
encourage  ihe  bee  flow  of  capital  among 
nations. 

3.  The  Applicant  further  believes  that 
granting  thie  exemption  requested  would 
be  consistent  with  the  protection  of 
investors.  The  payment  of  the  principal 
ot  and  any  premium  or  interest  on.  the 
Debt  Securities  will  be  unconditionally 
guaranteed  by  New  South  Wales.  As  a 
result  the  Debt  Securities  will  be 
backed  by  the  sovereign  credit  of  New 
South  Wales  and  not  merely  the  credit 
and  assets  of  the  Applicant 

4.  Finally,  the  Applicant  believes  an 
exemption  would  be  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act  The 
Applicant  is  a  governmental  central 
borrowing  authority  with  characteristics 
different  from  the  types  of  investment 
companies  at  which  the  1940  Act  was 
generally  directed  and  for  which  its 
substantive  provisions  are  necessary  or 
suitable. 

AppUcaDt's  Conditions 

If  the  requested  order  is  granted. 
Applicant  agrees  to  the  following 
conditions: 

1.  No  Debt  Securities  will  be  offered 
or  sold  unless  (a)  they  are  registered 
under  the  Securities  Act  of  1933  (the 
"1933  Act")  or  (b)  in  the  opinion  of 
United  States  counsel  for  the  Applicant 


an  exemption  frt>m  registration  under 
the  1933  Act  is  available  with  respect  to 
such  offer  and  sale. 

2.  All  borrowings  by  the  Applicant 
including  the  issuance  of  Debt  Securities 
by  the  Applicant  will  be  effected  in 
accordance  with  the  provisions  of  the 
Act  All  investments  of  the  Applicant's 
funds,  including  temporary  investments 
of  funds  to  be  on-lent  to  Participating 
Authorities,  will  be  made  by  the 
Applicant  in  accordance  with  the 
requirements  of  the  Act  and  the 
Applicant's  Investment  Placement 
Policy  and  Counterparty  Credit  Policy, 
as  from  time  to  time  in  effect* 

3.  The  payment  of  principal  of,  and 
any  interest  or  premiiun  on.  Debt 
Securities  issueid  by  the  Applicant  will 
be  unconditionally  guaranteed  by  New 
South  Wales  pursuant  to  section  15(1)  of 
the  Public  Authorities  Act 

4.  In  connection  with  any  offering  by 
the  Applicant  of  its  Debt  Securities  in 
the  United  States,  each  of  the  Applicant 
and  New  South  Wales  will  appoint  an 
agent  in  the  United  States  to  accept 
service  of  process  in  any  suit  action  or 
proceeding  brought  with  respect  to  such 
Debt  Securities  instituted  in  any  state  or 
federal  court  In  The  City  or  Sir  \e  of  New 
York.  The  Applicant  and  New  South 
Wales  will  expressly  submit  to  the 
jurisdiction  of  any  such  court  with 
respect  to  any  such  suit  action  or 
proceeding.  Such  appointment  of  an 
agent  to  accept  service  of  process  and 
such  consent  to  jurisdiction  will  be 
irrevocable  until  all  amounts  due  and  to 
become  due  in  respect  of  such  Debt 
Securities  have  been  paid.  The 
Applicant  will  agree  to  explicitly  waive 
any  immunity  it  may  have  froth 
jurisdiction  and  from  execution  or 
attachment  or  any  process  in  the  nature 
thereof  in  respect  of  any  such  action. 
New  South  Wales  will  agree  to 
explicitly  waive  any  immunity  it  may 
have  from  jurisdiction  in  respect  of  any 
such  action.  The  foregoing  waivers  of 
immunity  shall  be  limited  to  the  extent 
that  any  such  action  removed  or 
transferred  to  a  court  in  New  South 
Wales  would  be  subject  to  section  7(2) 
of  the  Crown  Proceedings  Act  1988  of 
New  South  Wales  (the  "Crown 
Proceedings  Act"),  which  would  prevent 
execution,  attachment  or  similar  process 


being  issued  out  of  any  court  of  New 
South  Wales  against  the  Applicant  or 
New  South  Wales  or  any  of  their 
property.  However,  under  section  7(1)  of 
the  Crown  Proceedings  Act  the 
Treasurer  of  New  South  Wales  shall  pay 
(out  of  any  money  legally  available)  all 
money  payable  by  the  Applicant  or  New 
South  Wales  under  any  judgment  of  any 
competent  court,  including  any  interest 
except  to  the  extent  that  the  money  is 
paid  by  some  person  other  than  the 
Treasurer.* 

5.  In  addition,  in  respect  of  any  suit 
action  or  proceeding  brought  with 
respect  to  such  Debt  Securities 
instituted  in  any  state  or  federal  court  in 
the  United  States  (other  than  ahy  suit 
action  or  proceeding  referred  to  in 
condition  4  above),  each  of  the 
Applicant  and  New  South  Wales  will 
agree  to  accept  service  of  process  by 
any  form  of  mail  requiring  a  signed 
receipt  effected  in  accordance  with 
sections  1608(b)(3)(B)  and  1608(a)(3), 
respectively,  of  the  Foreign  Sovereign 
Immunities  Act  of  1976  (28  U.S.C  1608). 
In  agreeing  to  accept  such  service  of 
process  in  any  such  suit  action  or 
proceeding,  neither  the  Applicant  nor 
New  South  Wales  will  waive  any  claim 
of  sovereign  immunity  it  may  have  in 
respect  of  any  such  suit  actioi)  or 
proceeding,  consent  to  the  subject 
matter  jurisdiction  or  jurisdiction  in 
personam  of  any  such  coiul,  agree  that 
any  such  court  is  a  proper  forum  for  any 
such  suit  action  or  proceeding  or  waive 
any  rights  it  may  have  to  remove  any 
such  suit  action  or  proceeding  from 
state  court  to  federal  court. 

6.  The  Applicant  and  New  South 
Wales  consent  to  any  order  of  the  SEC 
being  expressly  conditioned  on  their 
compliance  with  the  conditions  and 
representations  contained  in  the 
application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Maiguet  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  91-2285  Filed  1-30-91: 8:45  am) 

BIUJNO  CODE  S010-01-M 


'  The  InvMtmeat  Placement  Policy  baj  been 
■pprovad  by.  and  may  tte  amended  only  on 
authority  of.  the  Chief  of  Executive  of  the  Applicant 
who  I*  appointed  by  the  Governor  of  New  South 
Wales  on  the  recommendation  of  the  Treaturer  of 
New  South  Wale*.  The  Counterparty  Credit  Policy 
ha*  been  approved  by.  and  may  be  amended  only 
on  authority  of.  Ihe  Board  of  Directors  of  Ihe 
Applicant,  each  of  whom  la  either  a  government 
onidal  or  appointed  on  the  recommendation  of  a 
government  ofTiciaL 


■  Under  section  7(1)  of  the  Crown  Proceedings 
Act  the  Treasurer  would  be  required  to  make 
payment  in  respect  of  a  judgment  against  the 
Applicant  In  relation  to  its  Debt  Securities  and 
would  simiUriy  l>e  required  to  make  payment  in 
respect  of  a  judgment  against  New  South  Wale*  in 
Its  capacity  as  quaranlor  of  such  Debt  Securities. 
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DEPARTMENT  OF  STATE 
[PuMcNolto«1327] 

N«w  Task  Forc«  Of  th*  U.d. 
Organization  for  th«  Intemationai 
Radio  Conaultatlva  Commlttoa  (CCIR); 
MaoUng 

The  Department  of  State  announces 
that  a  Task  Force  of  the  Strategic 
Planning  Group  has  been  estabUshed 
under  the  frameworic  of,  and  will  report 
to.  the  U.S.  Organization  for  the 
Intemationai  Radio  Consultative 
Committee  (COR)  to  study  issues 
relating  to  the  Voluntary  Group  of 
Experts  of  the  Intemationai 
Telecommunication  Union.  Mr.  Dale  N. 
Hatfield.  President  of  Hatfield 
Associates  Inc.,  and  Mr.  LR.  Raish,  a 
partner  in  the  law  firm  of  Fletcher, 
Heald  &  Hieldreth,  will  serve  as  co- 
chairmen. 

The  intemationai  Volimtary  Group  of 
Experts  (VGE)  has  been  given  two  tasks, 
as  follows: 

1.  To  review,  in  the  light  of  technical 
developments,  the  definitions  and 
allocations  structive  of  the  Radio 
Regulations  with  a  view  to  improving 
the  utilization  and  economic  use  of  the 
radio  frequency  spectnmi.  increasing 
flexibility  in  order  to  give  more  sharing 
possibilities,  and  considering 
altematives  in  the  manner  in  which 
spectnun  is  allocated;  and 

2.  To  review  the  regulatory  provisions 
and  procedures  of  the  Radio  Regulations 
with  a  view  to  developing 
recommendations  to  simplify  them  in 
general. 

The  ITU  Radio  Regulations  have 
treaty  status  for  the  United  States  and 
provide  the  framework  for  national 
regulations. 

The  VGE  is  expected  to  complete  its 
work  within  an  18-24  month  period  and 
to  prepare  a  Report  recommending 
changes  to  the  Radio  Regulations.  The 
Report  will  be  provided  to  ITU  Members 
for  consideration  and  amendment  of  the 
treaty  text  at  a  future  World 
Administrative  Radio  Conference 
(WARC).  Hence,  it  is  important  that 
private  sector  and  Federal  agency 
interests  participate  in  the  proceedings, 
which  will  likely  lead  to  proposed 
changes  of  the  relevant  national  rules 
and  regulations. 

The  first  meeting  of  the  Task  Force 
will  be  held  at  9:30  a.m.,  February  27. 
1991  in  room  1105  of  the  Department  of 
State.  2201  C  Street  NW.,  Washington, 
DC.  "The  main  purpose  of  this  meeting 
will  be  to  identify  the  worii  to  be  carried 
out  to  estabUsh  goals  and  objectives, 
and  to  set  up  a  work  program  and 
timetable.  Subsequent  meetings  and 


activities  of  the  Task  Force  will  be 
annoimced  within  the  group  Itself. 

It  is  essential  that  participants 
indicate  their  desire  to  attend  in 
advance  of  the  meeting.  Members  of  the 
general  public  may  attend  the  meeting 
and  join  in  the  discussions  subject  to 
instructions  of  the  Chairmen.  Entrance 
to  the  Department  of  State  is  controlled 
and  attendees  must  use  the  22nd  and  C 
Street  entrance,  where  an  escort  will  be 
available  to  facilitate  entry.  Persons 
planning  to  attend  the  meeting  should 
contact  the  office  of  Richard  Shrum, 
State  Department;  (202)  647-2592.  fax 
(202)  647-7407,  in  order  to  pre-register 
and  arrange  for  entry  into  the  building. 

Dated:  January  18, 1991. 
Warren  CRkhuda, 

Chairman.  US.  CCIR  National  Organization. 
(FR  Doc  91-2255  Filed  l-30-«l:  8:45  amj 
Huan  COOK  <no-S7-M 


should  so  advise  the  office  of  Earl  S. 
Barbely,  Department  of  State,  (202)  647- 
2502,  FAX  (202)  647-74-7407.  The  above 
includes  government  and  non- 
government attendees.  All  attendees 
must  use  the  C  Street  entrance. 

Dated:  January  22, 1991. 
EariS.B«baly. 

Director,  Telecommunications  and 
Information  Standards,  Chairman  US.  CCITT 
National  Committee. 
(FR  Doc  91-2251  Filed  1-30-91;  8:45  amj 
MJJHQ  CODE  47M-S7-M 


[PuMc  Notice  13261 

United  States  Organization  for  the 
Intemationai  Telegraph  and  Telephone 
ConeuRative  Committee;  Meeting 

The  Department  of  State  annoimces 
that  the  U.S.  Organization  for  the 
Intemationai  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  will 
meet  on  Friday,  Febraary  15, 1991,  in 
Conference  Room  1107  commencing  at 
11  a.m.  at  the  Department  of  State.  2201 
C  Street  NW..  Washington,  DC.  20520.  In 
addition,  an  ad  hoc  group  of  the  U.S. 
CCITT  Study  Group  A  dealing  with  only 
CCITT  Study  Group  I  issues  will 
convene  at  flie  same  location  fit)m  9  to 
11  a.m.  on  the  same  date. 

The  Agenda  for  the  National 
Committee  Meeting  will  include  the 
following:  A  debrief  and  review  of  the 
results  of  Ad  Hoc  group  for  Resolution 
#18  session  held  in  Geneva  January  29 
to  February  8, 1991;  reports  of  the 
various  CCITT  Strategic  Planning  Group 
Task  Forces  and  activities;  report  of  the 
four  U.S.  National  Study  Groups  A-D; 
discussion  of  joint  activities  of  CCITT/ 
CCIR  includung  Universal  Personal 
Telecommunications  (UPT);  a  briefing  of 
the  upcoming  High  Level  Committee 
(HLC)  meeting  and  a  discussion  of  the 
upcoming  regional  standards  groups 
meeting  scheduled  for  March  in  France. 

Member  of  the  general  public  may 
attend  the  meetings  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled,  and  entry  will  be  facilitated 
if  arrangements  are  made  in  advance  of 
the  meeting.  Persons  who  plan  to  attend 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

(Summary  Notica  No.  PE-«1-3I 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  1). 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  pubHcation 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  February  20, 1991. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rule  Docket  (AGC-10). 

Petition  Docket  No. .  800 

Independence  Avenue,  SWh 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW., 
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Washington.  DC  aOBOU  telephone  (202) 
287-3132. 


lYMM  comtact: 
MiM  Jean  Caadaao,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20S91; 
telephone  (202)  287-9083. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  {  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issaed  in  WMhington.  DC  on  January  23, 
1901. 

Da^m  nMohiis  Hall. 

Manager,  Program  Management  Staff.  Office 
of  Om  Chief  CovataL 
Petttkins  for  Examplioa 

Docket  No^  TS&BfS. 

Petitioner:  United  States  Department 
of  the  Interior.  

Sections  of  the  FAR  Affected:  14  CFR 
01.119  [old  01.791 

Description  of  Relief  Sought-  To 
amend  Kcemption  No.  3017B,  which 
allows  petitionM'  to  coodiwt  low-level 
operations  bekxv  an  altitude  of  UlOO 
feet  above  the  highest  obstacle  within  a 
horizontal  ratfin  of  2,000  feet  from  the 
aircrafi  and  closer  than  SOO  feet  to 
persons,  vehicles,  and  structures  in 
other  than  congested  areas.  The 
amendment  would  update  the 
exemption  to  reflect  the  current  part  91 
section  numbers  and  modify  the 
conditions  and  limitations  of  the 
exemption. 

Docket  No.:  TMOl. 

Petitioner  National  Air 
IVanspoitation  Association. 

Sections  of  the  PAR  Affected:  14  CFR 
135.157TbN2)fii]. 

Description  of  Relief  Sought  To  allow 
petitioner's  members,  when  operating 
above  15.000  feet  mean  sea  level,  to 
cany  sufficient  oxygen  to  supply  all 
passengers  for  10  minutes  only. 

Dodset  Noj  mWA. 

Pet^httm.  BhM  S^  Aviation. 

Sections  of  U»e  PAR  Affected:  \ACFtL 
103.1. 

Descriptkm  <^ Relief  Sought  To  allow 
petitiooar  to  infract  students  in  flight 
trainiiu  in  a  two-place  ultralight  aircraft 

Docket  No.:  2»U». 

Petitioner  USAlr. 

Sections  of  tite  PAR  Affected:  \ACS¥L 
121J37(dX2). 

Deeaipdom  of  Relief  Sou^t  To  allow 
petitioner  untU  fnly  31, 1991,  to  meet  the 
protective  breathing  equipment 
requirements  for  fl^ht  crewmembeis. 
The  onmpiiance  date  for  psoviding 
piotocUva  btaatfaiag  eqoipnent  on  the 
flight  deck  to  fe— ary  31. 1991. 

AidkafAiBu-aotll. 

Petitiomei:  Hm  Soaring  Society  of 
America,  feic. 


Sections  of  the  FAR  Affected:  14  CFR 
61.00. 

Description  tjf  Relief  Sotfght  To  allow 
petitioner's  members  to  provide  glider 
tow  services  as  private  pilots  meeting 
the  requirements  of  i  61^  rather  than 
operating  as  coramerdal  oilots  under 
part  135. 

Difcket  Noj  2MiB. 

Petitioner  Daniel  L  Wilder. 

Sections  of  the  FAR  Affected  14  CFR 
121.383. 

Description  of  Relief  Sought  To  allow 
petitioner  to  serve  as  a  pilot  on  ainaaft 
operated  under  part  121  after  reaching 
ageOa 

Dwpositions  of  PMiHoDS 

Docket  No.:  7906. 

Petitioner  Hartzell  Propeller  Products 
Division,  TRW  Aircraft  Components 
Group. 

Sections  of  the  FAR  Affected:  14  CFR 
21.231(a). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to  apply 
for  a  dekigation  option  authorization  for 
Hartiell  propellera  manufactured  for  use 
on  turbopropeller  and  reciprocating 
engines  of  not  more  than  1500  brake 
horsepower. 

GRANT,  fanaary  8, 1901.  Exemption 
No.S2aB. 

Docket  No.:  2B114. 

Petitioner  Pemoo  Aeroplex,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
145J7(b). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
515iE,  which  allows  petitioner  to  exercise 
the  privileges  of  its  repair  station 
certificate  using  facilities  that  do  not 
comply  with  the  permanent  bousing 
requirements  of  the  FAR. 

GRANT.  December  28, 1990, 
Exemption  No.  S1S2A. 

(FR  Ooc  91-2296  FilKl  l-ao-01;  B:4S  am] 


EiwflioiiiiiaiitM  nnpsct  SUlwiMnL 
I  and  Qrady  CountiM,  OK 


:  Federal  Highway 
Adminlstratton  (FHWA),  DOT. 
action:  Notice  of  intent 


;  The  FHWA  to  issuir«  this 
notice  to  advise  the  poblic  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Canadton  and  Grady 
Counties.  Oklahona. 
MR  WHTNBI MP0RMA110N  CONTACT: 
Bruce  A.  Usd.  Asetotant  Division 
Adnrinistrator,  Federal  Hi|piway 


Administration,  300  Northwest  Ptfth 
Street,  room  454,  Oklahoma  City, 
Oklahoma  73102,  Telephone:  (40B)  231- 
4725. 

suppLUHNTAiiv  NtromiAnoN:  The 
FHWA.  in  cooperation  with  the 
Oklahoma  Department  of 
Transportation,  will  prepare  an  EIS  on  a 
proposal  to  construct  a  new  hi^way 
link  between  Tuttle  in  Grady  County 
and  Mustang  in  Canadian  County.  "The 
proposed  new  highway  would  consist  of 
a  four-lane  facility  extending  from  SH- 
37,  in  Tuttle,  northward  approximately 
7.0  miles  to  SH-152  in  Mustang,  A  new 
crossing  of  the  South  Canadian  River    - 
will  be  included  as  part  of  this  project 

The  proposed  project  would  link  the 
communities  of  'Tattle  and  Mustang  as 
well  as  sorronnding  areas  now 
separated  by  a  natural  barrier,  the  South 
Canadian  River.  Currently,  all  highway 
usera  in  thto  area  are  forced  into 
circuitous  travel  (up  to  appnudmately  3S 
miles]  due  to  the  lack  of  a  connecting 
facility.  Alternatives  under 
consideration  include  taking  no  action 
and  several  build  alternates.  The  build 
alternates  «vill  consider  several 
locations  to  address  Ae  transportation 
needs  of  the  area  and  any  possible 
social,  economic  and  environmental 
effects  of  building  the  proposed  new 
highway. 

Letters  desoibing  the  proposed  action 
and  sdiciting  commento  have  been  sent 
to  appropriate  Federal.  State,  and  local 
agencies.  At  least  one  public  meeting 
will  be  held  to  provide  an  opportunity 
for  any  member  of  the  general  public  to 
raise  issues  which  should  be  considered 
during  the  early  environmental  studies. 
In  addition,  a  public  hearing  will  be 
held.  Public  notice  will  be  given  to  the 
time  and  place  of  the  meeting  and 
hearing.  "The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  pubbc  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  thto 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Pregrun  Number  20206,  Hifjiway  PUnning 
and  ConstnictkKi.  The  ragutotioas 
implaoMntiiig  Bxacotiva  Order  12S72 
rmsrdlng  intefgovsraawBtid  ooasultatiaa  oo 
Federal  pragraas  and  acttvitias  apply  to  tUs 
program.) 
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Issued  on:  Januaty  22, 1991. 
Gary  E.  Latsan. 

Division  Adminiatratar,  Oklahoma  City, 
OUahoma. 

[FR  Doc  91-2252  Filed  l-3(Mn:  8:45  am] 
■N4JN0  COM  4S1t-tMI 

National  Mglnray  Traffic  Safety 


[Dodcal  •0-27-IP-lto.  21 

Cooper  Tire  A  Rul>ber  Co.;  Grant  of 
Petition  for  Determination  of 
Inconeequential  Noncompliance 

This  notice  granto  the  petition  by 
'  Cooper  Tire  ft  Rubber  Company 
(Cooper),  of  Findlay,  Ohio  to  be 
exempted  from  the  notification  and 
remedy  requiremento  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  for  an  apparent  ' 
noncompliance  with  49  CFR  571.109, 
Federal  Motor  Vehicle  Safety  Standard 
No.  109,  "New  Pneumatic  Tires."  The 
basis  of  the  grant  is  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  November  15, 1990,  and  an 
opportimity  afforded  for  comment  (55  FR 
47824). 

Section  S4.3(a)  of  Standard  No.  109, 
requires  that  tires  have  molded  into  or 
onto  both  sidewalls,  one  size 
designation.  Cooper  manufactured 
10,931  Tempra  Year  Round  polyester/ 
steel  belted,  tubeless,  white  sidewall, 


radial  tires  that  did  not  comply  with  this 
requirement  These  tires  were  stamped 
with  the  incorrect  size  designation  of 
P255/75R15  on  the  non  serial  side  of  the 
tire,  in  the  area  between  the  maximum 
section  width  of  the  tire  and  the  bead, 
with  dbaracten  .150  inch  in  height  The 
correct  size  designation  for  these  tires  is 
P22S/75R15. 

Cooper  supported  ito  petition  for 
inconsequential  noncompliance  with  the 
following: 

(1)  The  tires  in  question  are  correctly 
stamped  on  the  serial  side,  in  the  area 
between  the  maximum  section  width  of  the 
tire  and  the  bead,  %vith  the  designation  P225/ 
75R15.  The  tires  are  correctly  stamped  on 
both  sides  in  the  upper  sidewall  of  the  tire 
with  the  designation  P225/75R15  in 
characters  .625  inches  in  height.  In  addition 
each  tire  contains  an  adhesive  paper  tread 
label  indicating  the  correct  size  of  P225/ 
75R1S. 

(2)  The  single  mislabel  on  each  tire  is 
incorrect  only  as  to  the  cross  section  width, 
that  is  225,  of  the  tire.  The  series  75,  the 
designation  of  radial,  and  the  rim  diameter  of 
15  are  all  correct.  Also  the  maximum  load 
and  inflation  stamping  on  both  sidewalls  of 
each  tire  are  correct  for  a  P225/75R15  tire. 

(3)  A  P255/75R15  has  never  been  produced 
by  Cooper,  has  never  been  standardized  by 
the  Tire  &  Rim  Association,  and  to  the  best  of 
our  knowledge  has  never  been  produced  by 
anyone,  therefore  the  possibility  of 
misapplication  does  not  exist. 

(4)  The  tires  *  *  *  comply  with  all  other 
requirements  of  49  CFR  571. 

No  comments  were  received  on  the 
petition. 


On  the  tires  In  question,  tire  size 
designations  permanently  appear  twice 
on  each  sidewall,  once  in  the  area 
between  the  maximum  section  width  of 
the  tire  and  the  bead,  and  once  in  the 
upper  sidewall  of  the  tire.  Of  the  four 
designations  on  the  tires,  only  one  is 
incorrect:  the  designation  on  the  non 
serial  side  of  the  tire  in  the  area 
between  the  maximum  section  width  of 
the  tire  and  the  bead.  The  size  of  the 
characters  making  up  the  incorrect 
designation  is  .156  inch.  The  size  of  the 
characters  of  the  correct  designation  in 
the  upper  sidewall  of  the  non  serial  side 
is  .625  inch.  Thus,  the  attention  of  an 
observer  may  more  readily  be  drawn  to 
the  larger  characters.  Even  if  it  is  not, 
and  an  attempt  made  to  replace  the  tire 
with  a  "255",  such  an  attempt  will  be 
unsuccessful  as  there  is  no  tire  with  that 
designation,  and,  in  that  event  the 
correct  designation  "225"  appearing 
elsewhere  on  the  tire  will  inform  the 
observer  of  the  proper  size  of  the  tire. 
Accordingly,  petitioner  has  met  its 
burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is  hereby 
granted. 

Authority:  15  U.S.C.  1417;  delegation  of 
authority  at  49  CFR  1.50  and  49  CFR  601.8. 

Issued:  )anuary  24, 1991. 
Barry  Fdiios. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-2220  Filed  1-30-fll;  8:45  am] 
MLUNQ  COK  4Sia-«-«i 
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Farm  Credit  Administration  Board; 
Special  Meeting 

tUMMARV:  Notioe  is  hereby  given, 
pursuant  to  the  Government  in  tlie 
SuBshioe  Act  (5  U.SJl  S52b(eM3]).  of  the 
torthcoming  special  meeting  of  the  Farm 
Credit  Admistration  Board  (Board). 

OATI  AMD  TMft  The  special  meeting  of 
the  Board  will  be  held  at  the  ofBces  of 
the  Farm  Credit  Administration  in 
McLean.  Virginia,  on  February  1. 1991. 
from  10:00  ajn.  until  such  time  as  the 
Board  oondudes  its  business. 


kTKM  contact: 
Curtis  M  Anderson.  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
,  TDO  (70S)  88a-4444. 

:  Farm  Credit 
AdministFatkm.  1501  Farm  Credit  Drive. 
McLean.  Virginia  22102-5090. 

tUPfLBMNTARV  MPOMNATION:  This 

meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  The 
matters  to  be  considered  at  the  meeting 
are: 


Opaol 

•  Prior  Approvals: 
— Minnesota  Valley  PCA  and  Willmar  and 
MarshaU  PLBAs— ACA  Merger  wdth 
Bifurcated  Charter. 
Dated:  January  28, 1901. 
Curtis  M.  Andanoa. 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc  01-2373  Filed  1-29-01:  8:40  am] 


Farm  Credit  Administration  Bofutl; 
Regular  Meeting. 

tUMMAWV!  Notice  is  hereby  giveit. 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552B(e)(3]).  that 
the  February  5, 1991,  regular  meeting  of 
the  Farm  Credit  Administration  Board 
(Board)  will  not  be  held  and  that  a 
special  meeting  of  the  Board  is 
scheduled  for  Thursday,  February  28, 
1991,  starting  at  10:00  a  jn.  An  agenda 
for  this  meeting  will  be  published  at  a 
later  date. 


(ITION  CONTACT: 

Curtis  M.  Anderson,  Secretary  to  the 


Farm  Credit  Administration  Board.  (703) 
883-«003.  TDD  (703)  683-«444. 
ADORISS:  Farm  Credit  Administratitm. 
1501  Farm  Credit  Drive,  McLeaa 
Virginia  22102-SOOa 

Dated:  (anuary  28. 1991. 
Curtis  M.  Aadanao. 

Secretary,  Farm  Credit  Administration  Board. 
(PR  Doc.  91-2374  Filed  1-29-41;  8:45  am] 

SHJUMO  coot  S7SS-«t-ll 

FARM  CfUOrr  AUMNMI TRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  that 
the  March  5, 1991.  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board)  will  not  be  held. 
TOR  FURTHm  INFORMATION  CONTACT. 
Curtis  M.  Anderson.  Secretary  to  the 
Farm  Credit  Administration  Board.  (703) 
883-4003.  TDD  (703)  883-4444. 
AOORgf;  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-6090 

Dated:  January  28, 1991. 
Curtis  M.  Anderson. 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  91-2375  Filed  1-29-01:  8:46  am] 

BNJJNO  coot  (TSS-ei-H 

FIOfRAL  DIFOSrr  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b],  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  approximately 
2:30  p.m.  (or  immediately  following  the 
adjournment  of  the  open  meeting  of  the 
Board  of  Directors  of  the  Resolution 
Trust  Corporation  which  is  scheduled 
for  2KX)  p.m.  on  that  same  day)  on 
Tuesday,  February  5, 1991,  to  consider 
the  following  matter 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  325  of  the  Corporation's 
roles  and  regulations,  entitled  "Capital 
Maintenance,"  which  establish  the  criteria 
and  standards  the  Corporation  will  use  in 
oakailating  the  minimum  leverage  capital 
requirement  and  In  determining  capital 
adequacy. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 


Building  located  at  550— 17th  Street 
NW.,  Washington,  DC 

Requests  for  further  information 
concerning  the  meeting  otiay  be  directed 
to  Mr.  Hoyle  L  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  January  29. 1991. 
Federal  Deposit  Insuranoe  Corporation. 
Hoyle  L  Robinson. 

Executive  Secretary. 

[FR  Doc.  01-2407  Filed  1-29-01;  ll:29.aaiij 

SHJJNB  CODE  «ri4-01-« 

FEOCRAL  SUCTION  COMMISSION 
"FEDERAL  REOISTER"  NUMBER:  91-1719. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  January  31. 1991. 10:00  a.m. 

MEETINQ  OPEN  TO  THE  PUMJC 

THE  FOLLOWINQ  ITEM  HAD  SEEN  ADOS) 

TO  THE  AOENDA:  Letter  to  Secretaries  of 

State  Regarding  The  New  Allocation 

Regulations. 

DATE  AND  TIME:  Tuesday,  February  5. 

1991, 10:00  a.m. 

place:  999  E  Stieet  N.W..  Washington. 

D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public 

ITEMS  TO  BE  INSCUSSBO: 

Compliance  matters  pursuant  to  2  U.S.C. 

!437g. 
Audits  conducted  pursuant  to  2  U.S.C.  i  437g, 

i  438(b).  and  Titie  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedurf^s  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  February  7, 

1991, 10:00  a.m. 

place:  999  E  Sti«et.  N.W.,  Washington, 

D.C.  (Ninth  Floor). 

status:  This  Meeting  Will  Be  Open  to 

the  Public. 

MATTERS  TO  BE  considered: 

Setting  Dates  for  Future  Meetings 

Correction  and  Approval  of  Minutes 

Draft  Advisory  Opinion  1900-30-^elms  for 

Senate 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Fred  Eiland.  Press  Officer, 
Telephone:  (202)  376-3155. 

HOdaAiiiold. 

Administrative  Assistant,  (^poeafthe 
Secretariat. 

[FR  Doc  01-2464  PUed  1-20-91: 2:42  pmj 
I CO0I  sns-ei-M 
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FEDERAL  MARITIME  COMMISSION 

TIME  AND  date:  lOiX)  a.m.— February  5, 

1991. 

PLACE:  Hearing  Room  One — 1100  L 

Stieet  NW.,  Washington.  DC  20573-0001. 

status:  Open. 

MATTER(S)  TO  BE  CONSIDERED: 

1.  Petition  No.  Py-«>— Standards  for 
Terminal  Handling  Charges  and  Other 
Surcharges — Consideration  of  Comments 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Joseph  C.  Polking, 
Secretary.  (202)  523-5725. 
Joseph  C  Pdking. 

Secretary. 

(FR  Doc  91-2473  Filed  1-29-01;  3:35  pmJ 

BRJJNQ  COM  sras-ei-M 


NATIONAL  SCIENCE  FOUNDATION 
DATE  AND  time: 

February  14. 1991. 2K»  p.m.  Qosed 

Session 
February  14. 1991.  2:30  p.m.  Open 

Session 
PLACE:  Arnold  and  Mable  Beckman 
Center.  100  Academy  Drive,  Irvine. 
CaUfomia  92715. 

STATUS: 

Part  of  this  meethig  will  be  open  to  die 

public. 
Part  of  this  meeting  will  be  closed  to  the 

pubUc 
MATTERS  TO  BE  CONSIDEREIK  Hiursday, 
February  14, 1991. 


Closed  Sessimi  (2iXJ  p.m.  to  2:30  p.  m.) 

1.  Minutes— November  1990  Meeting 

2.  NSB  and  NSF  Staff  Nominees 

3.  Vannevar  Bush  Award 

4.  Future  NSF  Budgets 

5.  Grants  and  Contracts 

Open  Session  (2:30  p.m.  to  &30pjn.f 

6.  Chairman's  Report 

7.  Minutes— November  1900  Meeting 
R  Director's  Report 

9.  PYI  Assessment 

10.  Protocol  for  NSB  Award  Approvals 

11.  Guest  Speaker,  Dr.  L  Donald  Shields. 
Executive  Director,  California  Council  on 
Science  and  Technology. 

Thomas  Ubols, 

Executive  Officer. 

[FR  Doc  91-2391  Fded  1-20^:  11:14  amj 
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Part  II 


Environmental 
Protection  Agency 

40  CFR  Parts  14S,  et  al. 

Land  Disposal  Restrictions  for  lliird 

Third  Scheduled  Wastes;  Final  Rule 


S864 
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ENVIRONMENTAL  PROTECTION 
AOENCY 

40  CFR  PmIs  14S.  261, 268,  and  270 
(FRL-MM-4] 


L«id  DIapoaai  RMtrlcttona  for  TMrd 
TMrd  Scfwduiad  WastM 

MBtCV:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  technical 

amendment 


;  On  June  1, 190a  EPA 
published  regulations  promulgating 
congressionally-mandated  prohibidona 
on  land  disposal  of  certain  haxardous 
wastes,  lliis  notice  corrects  errors  and 
clarifies  the  language  in  the  preamble 
and  regulations  of  ^e  June  1. 1980  final 
rule. 

■>wcil¥l  DATi:  This  rule  is  effective  on 
January  31, 19S1. 

AOOMSna:  The  RCRA  docket  is  open 
from  9:30  to  3:30,  Monday  through 
Friday,  excluding  Federal  holidays,  and 
is  located  at  die  following  address:  EPA 
RCRA  Docket  (OS-306),  Room  M-2427. 
401 M  Street  8W.  Washington.  DC 
20460.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calling  (202)  475-9327.  Refer  to 
Docket  number  F-90-L13A-4TFFF  when 
maktog  ai^intments  to  review  any 
background  docimientation  for  this 
rulemaking.  The  public  may  copy  a 
maximum  of  100  pages  of  matoial  from 
any  one  regulatory  docket  at  no  cost 
additional  copies  cost  10.15  per  page. 
ran  nmTNDi  mhmmation  contact: 
For  general  information  contact  the 
RCRA  Hodine  at  (800)  424-9340  (toll- 
free)  or  (202)  382r^OO0  in  the 
Washington,  DC  metropolitan  area.  For 
technical  information  contact  Rhonda 
Craig.  Office  of  Solid  Waste  (OS-320W). 
U.S.  Environmental  Protection  Agency, 
401 M  Street  SW.,  Washington,  DC 
204aa  (703)  306-8462. 

•umjMDrrARV  I 


L  Reuona  and  Basis  for  Today't  Amendment 
n.  Summary  of  Amendments  to  the  Third 
Third  Final  Rule 

A.  Section  148.10 
E  Section  148.10 
C  Section  261 J 
D.  Section  281.20 

B.  Section  281.31 
F.  Section  282.10 

C.  Section  282.11 
H  Section  282.34 
L  Section  268.2 

J.  Section  288.7 
K.  Section  288.9 
L.  Section  288.10 
M.  Sectioo  288.12 
N.  Section  288.33 


O.  Section  288J8 
P.  Sectioo  286.40 
Q.  Section  288.41 
R.  Section  288.42 
&  Section  266.43 

T.  Fait  266,  Appendices  IV  and  V 
U.  Part  286.  Appendices  VII  and  Vm 
V.  Part  266,  New  Appendix  DC 
W.  Section  27a42 
DL  Clariflcation  of  Certain  Aspects  of  the 

Third  Third  Final  Rule 
A  Status  of  Wastes  Listed  Solely  Because 

They  Exhibit  a  Qiaracteristic. 
E  Applicability  of  Land  Disposal 

Restrictions  to  Characteristic  Used  Oil 
C  Clarification  of  i  26642(a)(2)  as  it 

Applies  to  Wastes  Being  Burned  For 

Energy  Recovery. 
D.  Clariflcation  of  tlie  Inorganic  Debris 

Classification. 
E  AppUcability  of  Criteria  for  Inorganic 

Debris  to  Flue  Stag. 

F.  AppHcability  of  Soil  and  Debris  Capacity 
Variance. 

G.  Identification  of  Wastes  as  Either  Listed 
or  Characteristic. 

H.  Classification  of  Wastes  on  i  2687 

Notifications. 
L  Treatment  Standards  For  Nearly  Listed 

F002  and  FD06  Constituents. 
).  Applicability  of  the  National  Capacity 

Variance  For  Radioactive  Mixed  Wastes 

to  Mixed  Radioactive/D002  Wastes. 
K.  Applicability  of  Treatment  Standards  to 

DOm  Hi^  TOC  Wastes  That  Have 

Undergone  Phase  Separation. 
L  Clarification  of  MACRO  Treatment 

Standard  in  1 266.42,  Table  3. 
M.  ^>plicabiHty  of  Mercury  Wastewater 

Treatment  Standards. 
N.  The  Dilution  Prohlbitioa 

IV.  Rationale  for  Immediate  Effective  Date 

V.  Regulatory  Impact  Analysis 

L  Reasons  and  Basis  for  Today's 
Ainandmant 

The  Agency  has  received  comments 
from  the  regulated  community  and  State 
agencies  requesting  clarification  on 
certain  aspects  of  the  June  1, 1990  Third 
Third  final  rule  (55  FR  22520).  Today's 
rule  responds  to  these  concerns. 

Several  typographical  errors  were 
identified  in  the  preamble;  however,  the 
Agency  did  not  correct  them  in  this 
notice.  The  vast  majority  of  errors 
identified  in  the  preamble  were  not 
substantial  and.  thus,  required  no 
corrections  since  the  context  clearly 
provided  the  meaning  of  the  misspeUed 
word.  The  Agency  decided  not  to 
provide  corrections  to  the  preamble 
because  it  is  long,  its  organization  is 
complex,  and  describing  where  die  error 
was,  what  the  correction  should  be,  and 
why  the  correction  was  necessary 
would  be  cumbersome  and  would  be 
difficult  to  understand.  In  fact  the 
Agency  believes  that  such  corracticnis 
would  actually  be  of  very  limited  vahia 
to  the  reader. 


n.  Summary  of  Amendmants  to  the 
Third  lUid  Final  Rula 

Several  amendments  have  been  made 
to  die  regulations  in  response  to 
questions  about  the  Third  Third  final 
rule  and  to  correct  inadvertent 
omissions.  An  explanation  is  provided 
below  fbr  eadi  of  the  amendaients  made 
in  today's  rule. 

A.  Section  148.10.  Treatment 
standards  were  established  for  certain 
newly  listed  constituents  (i.e..  benzene, 
1,1.2-trichloroethane,  2-ethoxyedianol 
and  2-nitropropane)  in  die  F002  and  FOOS 
spent  solvent  wastes  in  die  Third  Third 
final  rule.  However,  the  Agency  failed  to 
include  die  prohibition  effective  date  for 
these  wastes  when  they  are  injected 
underground  in  hazardous  waste 
injection  wells.  The  Agency  intended 
that  such  wastes  be  prohibited  as  of 
August  8, 1990  (off-site  bijection)  or 
November  8, 1990  (on-site  injection)  (see 
65  FR  22648  for  a  (Uscussion  of 
combustion  of  liquids).  This  inadvertent 
omission  is  being  corrected  in  today's 
rule.  Effective  dates  are  established 
today  for  prohibitions  on  injection  of 
diese  wastes  in  both  off-site/commercial 
and  on-site  hazardous  waste  injection 
facilities  that  are  consistent  widi  the 
effective  dates  promulgated  in  the  Third 
Third  final  rule. 

B.  Section  148.16.  Two  waste  codes. 
U067  and  U139,  were  inadvertently 
included  in  the  Third  Third  final  rule. 
Treatment  standards  and  prohibition 
effective  dates  were  established  for 
U087  in  die  Second  Third  final  rule  (see 
54  FR  26647  and  8  148.16).  Iron  dexb^n. 
U139,  was  dropped  from  the  hazardous 
waste  listings  in  1968  (53  FR  43681). 
Iliese  wastes  were  included  in  S  148.16 
in  the  Third  Third  final  rule  by  mistake; 
therefore,  these  two  waste  codes  have 
been  deleted  from  this  section  in  today's 
rule. 

C.  Section  261.3.  In  die  Third  Third 
final  rule,  EPA  discussed  at  length  that 
treatment  standards  for  characteristic 
wastes  could  permissibly  be  established 
below  the  diaracteristic  level  so  long  as 
the  wastes  were  prohibited  bom  land 
disposal — ^that  is,  (in  most  cases) 
provided  diey  ejdiibited  a  hazardous 
waste  characteristic  at  the  point  of 
generation.  (See  e.g..  65  FR  22651-22655: 
see  also  1 268.43  establishing  treatment 
standards  below  characteristic  levels  for 
certain  characteristic  wastes.)  Since  the 
rule  was  promulgated,  several  persons 
have  asked  if  1 268.1(b)  of  die 
regulations— which  states  that  wastes 
which  are  excluded  or  exempted  bum 
regulation  under  part  261  are  not  subject 
to  part  288— is  biconsistent  with 
regulation  below  characteristic  levels. 
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Section  286.1(b)  is  consistent  with 
EPA's  regulate^  approach.  This  is 
because  althou^  i  2BU  (cKl)  and 
(d)(1)  indicate  that  wastes  no  longM- 
exhibiting  characteristics  are  not 
hazardous  wastes,  those  provisions 
need  not  be  read  to  create  an  outri^t 
exclusion  or  exemption.  This  distiiu:tion 
is  subde,  however,  and  EPA  has  decided 
to  place  a  clarifying  cross  reference  in 
i  261.3(d)  indicating  that  characteristic 
wastes  no  longer  exhibiting  a 
characteristic  may  nevertheless  still  be 
subject  to  the  provisions  of  part  288. 

D.  Section  261.2a  A  typographical 
error  in  paragraph  (b)  has  been 
corrected  by  inserting  the  word  "used" 
after  die  word  "be"  in  line  & 

E.  Section  28131.  On  page  22619  of  die 
preamble,  it  is  clear  diat  F039,  multi- 
source  leachate,  is  defined  as  leachate 
that  is  deiived  from  the  treatment 
storage,  or  disposal  of  more  than  one 
listed  hazardous  waste  (see  also  54  FR 
8264.  February  27, 1969).  The  Third  Third 
regulatory  language,  however,  failed  to 
specify  that  multi-source  leachate  is 
only  that  leachate  that  is  derived  bom 
more  than  one  listed  waste.  Therefore, 
the  listing  description  of  F039  in  {  261.31 
is  amended  in  today's  nde  to  reflect  this 
definition. 

A  question  has  also  arisen  as  to 
whether  more  than  one  newly  listed 
waste,  for  wtdch  treatment  standards 
have  not  yet  been  promulgated,  may 
constitute  F039.  As  the  basis  for  die  F039 
listing  included  in  appendix  VII  of  part 
281  ckrifies,  the  Agency  did  not  intend 
the  F039  listing  to  include  listed  wastes 
without  promulgated  treatment 
standards.  (In  addition,  it  is  clear  from 
the  background  document  that  EPA  oidy 
examined  leachates  composed  of  wastes 
that  currently  are  restricted  from  land 
disposal  in  developing  the  treatment 
standards  for  F039  leachate.)  Therefore, 
the  listing  description  of  F039  in  S  261.31 
is  amended  in  today's  rule  to  specify 
that  only  listed  wastes  that  are  also 
restricted  are  included  in  F039. 

In  addition,  in  order  to  determine 
whether  one  has  F039,  it  is  necessary  to 
first  determine  that  the  waste  meets  the 
definition  of  leachate.  Once  it  is 
established  that  the  waste  is  leachate,  it 
is  necessary  to  determine  whether  it  is 
derived  firom  one  or  more  listed 
hazardous  wastes  in  order  to  be 
considered  F039.  Confusion  has  arisen 
regarding  the  definition  of  leachate 
found  at  40  CFR  260.10  as  it  applies  to 
F03g,  midti-source  leachate.  Ilie 
definition  found  in  1 260.10  states  that 
leachate  is  "any  liquid,  including  any 
suspended  components  in  the  liquid, 
that  hak  percolated  throu^  or  drained 
bom  haurdous  waste."  "nie  confusion 
primarily  concerns  the  phrase  "*  *  *  or 


drained  from*  *  ***  since,  if  applied 
generally  to  all  liquids  4iat  draiiiad  frt>m 
hazardous  wastes,  wastewater*  such  as 
filtrate  would  be  included  in  dia 
definition  of  leachate.  The  Agency  did 
not  intend  that  such  wastewaters  be 
included  in  die  definition  of  leadiate:  in 
order  to  determine  if  a  waste  is  FD39, 
only  the  liquids  that  have  percolated 
throuj^  land  disposed  wastes  ("land 
disposal"  having  the  meaning  of  RCRA 
section  3004(k))  are  considered  to  be 
leadiate,  not  liquid  treatment  residues. 
Language  has  been  added  to  the 
description  of  F039  in  I  281.31  to  clarify 
this  point 

F.  Section  262.10.  Today's  notice 
corrects  an  oversi^t  in  Note  2  of  40  CFR 
282.10.  This  note  is  corrected  to  include 
part  268  in  the  standards  and 
requirements  that  apply  to  generators 
who  treat  store,  or  dispose  of  hazardous 
waste  on-site. 

G.  Section  262.11.  An  inadvertent 
error  is  being  corrected  in  i  282.11.  A 
reference  was  made  to  waste  listed  in 
"subpart  D  of  this  part",  which  refers,  of 
course,  to  part  262.  Wastes  are  actually 
listed  as  hazardous  in  subpart  D  of  part 
261.  The  regulatory  language  is  being 
changed  to  make  the  correct  reference  to 
part  261. 

H.  Section  26Z34.  On  page  22670  of 
the  preamble,  the  Agency  specified  that 
generators  treating  prohibited  yvastes  in 
S  282.34  tanks  and  containen  must 
prepare  a  plan  justifying  the  frequency 
of  testing  dieir  treatment  residues  to 
ascertain  compliance  with  the  treatment 
standards.  The  reason  this  requirement 
was  imposed  was  to  close  a  regulatory 
gap;  these  tanks  and  containers  were 
not  subject  to  a  waste  analysis  plan 
requirement  and,  thus,  there  was  no 
regulatory  vehicle  for  determining  the 
testing  frequency  in  such  circumstances. 
In  contrast  under  the  requirements  of 
§  268.7(b),  treatment  facilities  treating 
prohibited  waste  must  test  their 
treatment  residues  according  to  a 
frequency  determined  in  their  waste 
analysis  plan. 

The  Agency  inadvertendy  omitted  a 
discussion  of  how  these  new 
requirements  apply  to  small  quantify 
generators  of  greater  than  100  kilograms 
but  less  than  1000  kilograms  of 
hazardous  waste  in  a  calendar  month 
that  treat  in  9  262.34  tanks  and 
containers.  It  was  the  Agency's 
intention  that  such  small  quantity 
generators  be  included  under  the  new 
procedures  since  the  procedures  are 
lieing  instituted  to  close  a  regulatory 
gap,  and  since  the  same  regulatory  gap 
exists  for  small  quantify  generators  as 
for  large  quantity  generators.  In  not 
distinguishing  between  types  of 
generators,  EPA  believes  that  the  rule 


expressed  die  Agency's  intent  that  all 
regulated  generators  (i.e.,  those 
generating  greater  than  100  kg/mo.  or 
greater  dun  1  kg/mo.  acuta  hazardous 
waste)  must  compfy  with  the  new  waste 
analysis  requiraments  when  so  treating 
their  restrict  wastes.  Today's  rule 
further  clarifies  diat  small  quantify 
generaton  (100-14X)0  kg/mo.)  treating  in 
1 262J4  tanks  and  containers  must 
follow  die  same  1 26B.7(a)(4)  waste 
analysis  procedures  as  large  quantify 
generators.  However,  conditionally 
exempt  small  quantify  generators  as 
defined  in  40  CFR  261.5.  remain  exempt 
from  diese  and  other  part  268 
requiremmts. 

L  Section  268.2.  Typographical  errors 
are  corrected  in  the  definition  of 
nonwastewaters,  FOOl,  F002,  P0O3,  F004, 
F005  wastewaters,  and  KOll,  K013,  ian4 
wastewaters. 

The  definition  of  inorganic  solid 
debris  in  40  CFR  28B.2(g)  is  corrected  by 
clarifying  that  in  order  to  meet  the 
definition  of  inorganic  solid  debris,  die 
debris  can  be  contaminated  with  only 
the  hazardous  wastes  specified  as  D004- 
DOll.  This  was  clearly  stated  in  the 
preamble  on  pages  22555-22556;  die 
regulatory  language  has  merely  been 
changed  to  reflect  the  preamble 
language. 

).  Section  288.7.  It  was  explained  on 
preamble  page  22660,  under  the  heading 
Newly  Identified  TC  Wastes,  diat 
wastes  exhibiting  the  toxidfy 
characteristic  by  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  but  not  the  Extraction  Procedure 
(EP)  are  newly  identified  wastes  and, 
therefore,  are  not  subject  to  the  land 
disposal  restrictions  at  this  time. 

(Note:  The  actual  language  of  the  preamble 
says  that  these  wastes  "are  not  presently 
prohibited   *  *  *"  This  was  an  incorrect  use 
of  the  tenn  "prohibited."  These  wastes  are 
not  presently  restricted:  therefore,  they  are 
not  subject  to  any  of  the  requirements  of  the 
land  disposal  restrictions,  including  waste 
analysis  and  recordJceeping.) 

Questions  have  arisen  regarding  the 
appUcabilify  of  the  EP  for  purposes  of 
the  land  disposal  restrictions  once  the 
TC  rule  becomes  final  (September  25, 
1990  for  large  quantify  generators. 
March  29, 1991  for  small  quantify 
generators)  (55  FR  11798.  March  29, 
1900).  Today's  technical  amendment 
addresses  this  issue. 

There  are  two  points  under  the  land 
disposal  restrictions  when  either  the  EP 
or  die  TCLP  must  be  used:  (1)  When 
determining  whether  a  generator  has  a 
restricted  waste  (waste 
characterization),  and  (2)  when 
determining  whether  a  treated  waste 
complies  with  the  concentration-based 
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traatiMat  ttaodank  (laNmring 
compDanoe).  Tht  confaakwi  Mcms  to 
stem  from  wasta  characteriiatkn  rather 
than  from  Baaaorinc  oonpHance. 
Undar  tha  wqeiiamentB  of  the 
Toxidty  Characteriatic  fTC)  rule,  on 
Septan^  25.  MOO  (or  March  2a  1801) 
the  TCLP  most  be  vaed  initially  to 
determine  whether  e  waste  i» 
haiardooe.  If  a  waste,  ae  generated, 
doee  not  exhibit  the  amended  toxicity 
characteristic  (aa  measured  by  the 
TCLP).  it  is  not  sobiect  to  the  land 
disposal  restrictions  nor  to  any  other 
subtitle  C  repilation  (assomiitg  the 
waste  is  not  Usted  end  does  not  exhibit 
any  other  hazardous  waste 
characteristic).  This  is  the  case  even  if 
the  waste  would  have  been  identified  as 
haxardoos  by  the  old  Extraction 
Procedure.  On  the  other  hand,  if  the 
waste  does  exhibit  the  Toxicity 
Characteristic  then  the  next  step  is  to 
determine  if  the  Third  Third  prohibition 
applies  to  it  That  prohibition  applies  to 
wastes  that  are  hsizardous  and  that 
exhibit  EP  toxidty  at  the  point  of 
generation.  In  other  words,  after  the 
effective  date  of  the  TC  rule,  a  waste 
must  first  exhibit  the  Toxidty 
Characteristic  and.  if  it  also  exhibiU  EP 
toxidty,  it  is  subject  to  the  Third  Third 
final  rule.  Section  288.7(a)  has  been 
changed  in  today's  rule  to  darify  this 
point 

Additionally,  since  treatment 
standards  were  promulgated  only  for  the 
EP  toxic  metels  (DCXM-OOll)  and  EP 
toxic  pestiddes  (DOIS-DOIT),  only  these 
toxic  characteristic  constituents  are 
presendy  subject  to  the  land  disposal 
restrictions;  the  additional  25  organic 
toxic  constituents  that  were  added  in 
the  March  29. 1980  final  rule  are 
considered  newly  identified  wastes  not 
yet  subject  to  the  land  disposal 
restrictions  (unless  they  are  regulated 
constituents  in  listed  hazardous  wastes). 

The  second  point  that  of  measuring 
compliance  with  treatment  standards 
and  when  the  EP  or  TCLP  is  to  be  used, 
is  also  addressed  on  preamble  page 
22880.  under  the  beading  Use  of  TCLP  V. 
EP  Analytical  Methods  for  CompUance. 
See  sectioo  ILO  below  diecussing 
changes  being  nude  to  1 288.40  to 
correct  ^  r^nlatoiy  language 
pertaining  to  ose  of  the  EP  or  the  TCLP 
for  maasarlng  compliaace. 

fai  addition,  on  preamble  page  22868, 
the  Agency  explained  that  it  ia 
satisfactory  to  reference  the  epplicable 
regulatory  provisions  ab  notifications 
for  aQ  restricted  wastes  except  spent 
solvents  (F001-F008).  muhi-soorGe 
leachate  (F039],  and  the  California  list 
wastes,  for  which  the  treatment 
standards  themselves  (and  not  such  a 
reference)  must  appear  on  the 


notification.  (TUs  is  because  a 
regulatory  crosa-reference  wooM  be 
ambigDoae  far  these  three  types  of 
wastes.)  The  intent  of  this  provision  is 
that  either  the  applicable  treatment 
standaida  must  appear  on  the 
notification:  or  the  reference  to  tha 
applicable  regnletory  provision  where 
the  treatment  standards  are  found.  Some 
persons,  however,  have  found  the 
regulatory  langnage  in  1 2B8.7(a)(iKii). 
(2)(i)(B).  (3KU).  and  (b)(4)(ii)  ambiguous, 
leathiag  to  the  question  of  whether  any 
treatment  standard  at  all  must  appear 
on  the  notification.  This  regulatory 
language  is  being  changed  in  today's 
rule  to  clarify  that  for  spent  solvents, 
multi-source  leachate,  and  California  list 
wastes,  the  applicable  treatment 
standards  must  appear  on  the 
notificatitMi;  for  all  restrided  wastes 
other  than  spent  solvents,  multi-source 
leachate,  and  California  list  wastes, 
either  the  applicable  treatment 
standard,  or  tiie  reference  to  the 
applicable  treatment  standard,  must 
appear  on  the  notification. 

Also  on  page  22888.  the  Agency  set 
out  what  information  should  be  induded 
on  tlM  notificati<m  when  applicable 
treatment  standards  wne  referenced.  It 
was  specified  that  among  other  things, 
the  waste's  subcategory  and  treatability 
group  must  be  iden^ed.  Questiom 
have  arisen  about  the  difference 
between  "treatability  group"  and 
"subcategory."  The  Agency  intended  for 
purposes  of  the  notification  that 
"treatability  group"  refer  to  the 
classification  of  the  waste  as  either  a 
wastewater  or  a  nonwastewater  as 
defined  in  1 288u2(d)  and  (f).  and  that 
"subcategory"  refer  to  the  subdivisions 
made  withtai  a  treatability  group  based 
on  additional  waste-spedfic  criteria 
(such  es  D003  reactive  cyanides). 

fai  past  rulemakings  and  in  other  parts 
of  the  Third  Third  preamble,  however, 
no  such  distinction  is  made  between  the 
terms  "treatability  group"  and 
"subcategory";  rether.  these  terms  are 
used  interchangeably.  This  has  resulted 
in  confusion  as  to  what  is  required  on 
the  notification  when  treatment 
standards  are  referenced.  The  Agency  is 
darifyii^  this  issue  in  today's  rm  by 
changing  die  laqpiage  of  1 268J(eKlN>i). 
(a)(2)(i)(B).(a)(3P).and(b)(4)(U)to 
describe  exactly  what  most  be  induded 
on  tiie  notification,  and  omitting  the 
terms  "treatability  groiqi"  and 
"subcategory."  Th«refore.  when 
treatment  standards  are  referenced  on 
the  notification,  the  following 
information  should  be  induded:  The 
subdivisions  made  within  a  wasta  code 
based  on  waste-epedfic  criteria  (such  as 
D003  reacUvt  cyanJdea).  whether  the 
waste  is  a  wastewater  or  a 


nonwastewater,  and  the  CFR  sectfon(s) 
and  paragrapM*)  where  the  applicable 
treatment  standard  appears. 

On  preamble  page  22882,  the  Agency 
explained  that  the  traddng  requiremente 
of  S  288.7  apply  to  restrided  hazardous 
wastes,  even  «dien  the  hazardous 
diaracteristic  is  removed  prior  to 
disposal,  or  when  the  waste  is  exduded 
from  the  definition  of  hazardous  or  soUd 
waste  under  1 281.2-1 28141  subsequent 
to  the  point  of  generation.  Under  this 
requirement  aU  generators  of  restricted 
hazardous  wastes  must  have,  at 
minimum,  a  one-time  record 
(notification)  in  the  facility  files  that 
indicates  the  generation  of  a  restrided 
hazardous  waste  and  iU  disposition. 
While  this  requirement  was  deariy 
stated  in  the  preamble,  it  was  not 
induded  in  die  regulatory  language 
because  it  was  believed  that  such 
information  should  already  exist  in  the 
fadlity  files  to  justify  the  absence  of 
Subtitle  C  regulation.  It  has  come  to  the 
attention  of  nie  Agency  that  some 
generators  may  not  have  been  aware 
that  sudi  information  should  be  placed 
in  their  files.  To  clarify,  therefore,  that  a 
one-time  notification  must  be  placed  in 
the  fadlity's  files,  tiiis  requirement  has 
been  added  to  the  regulatory  language 
in  today's  notice.  (This  spedfic 
regulatory  requirement  will  be  applied 
prospectively.) 

Questions  have  also  arisen  regarding 
the  appUcabOity  of  this  requirement  to 
wastes  subjed  to  a  1 261.2-1 261.6 
exdusion.  expressing  concern  that  this 
requirement  would  impose 
recordkeeping  requiremente  on 
nonhazardous  wastes.  The  Agency 
maintains  that  such  would  not  be  the 
result  of  this  requirement;  only  restricted 
hazardous  wastes  will  be  impeded.  The 
key  to  understanding  this  requirement  is 
to  look  at  the  point  that  the  exdusion 
attaches  to  the  waste..In  the  example 
and  discussion  provided  on  page  22862. 
it  is  dear  diat  the  i  261.4(a)(l]  exdusion 
does  not  attach  to  the  waste  until  it 
passes  thrmigh  the  sewer  system  to  a 
POTW.  Since  the  land  disposal 
restrictions  apply  at  the  point  of 
generation,  and  the  1 2814(a)(1) 
exdusion  attaches  to  the  waste  at  a 
point  subsequent  to  ibe  point  of 
generation,  the  waste  is  a  restrided 
waste.  A  notice  should  be  made  of  the 
generation  of  this  restricted  waste  end 
the  fad  that  it  was  discharged  to  a 
POTW.  Additionally,  even  ihooi^  the 
example  given  in  the  preamble 
discoMod  a  characteristic  waste,  the 
same  would  be  true  for  e  listed  waste 
under  the  same  drcnmstances.  For  this 
reeson.  this  tracking  requirement  has 
been  added  to  1 2867.  which  eppUes  to 
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both  Ustad  mad  chawacteristtc  wastes. 
raUier  than  to  1 288.8.  w^dch  appliaa 
only  to  characteristic  wastes. 

K.  Section  26841  Paragntph  (a)  is 
being  revised  ia  today's  nik  to  clarify 
that  tha  waste  identification 
requiremente  of  paragraph  (a)  are 
consistent  with  paragnpk  (b)  of  that 
section.  Paragraph  (a)  specifies  that  iat 
purposes  of  part  288,  a  waste  will  carry 
a  waste  code  for  any  applicable  listing, 
and  also  one  or  more  waste  codes  when 
the  waste  exhibito  a  relevant 
characteristic,  litis  seems  to  conflid 
with  the  requiremente  of  paragrairii  (b) 
where  it  is  stated  tiiat  the  treatment 
standard  for  the  listed  waste  will 
operate  In  lieu  of  tha  characteristic 
treatment  standard,  provided  that  the 
treatment  standard  for  the  listed  waste 
includes  a  treatment  standard  for  the 
constituent  that  causes  the  waste  to 
exhibit  the  diaraderistia  Questions 
have  arisen  about  which  waste  codes 
should  be  Induded  on  notifications  tn  a 
situation  wliere  the  treatment  standard 
for  the  listed  waste  operates  fai  lieu  of 
the  characteristic  treatment  standard. 

The  Agency's  intent  was  that  when 
the  Bated  waste  treetment  standard 
operated  in  lieu  of  the  diaracteristic 
treetment  standard,  the  listed  waste 
code  would  be  induded  on  die 
notification  In  lieu  of  die  diaraderistic 
waste  code  (see  55  PR  228S8).  Paragraph 
(a)  at  1 28&9  is  therefore  befaig  amended 
in  today's  final  rule  to  more  clearfy 
refled  die  Agency's  intent  Preandrfe 
section  nL  of  today's  nde  discossee  in 
detail  how  to  identify  a  waste  as  either 
listed  or  diaracteristic  or  notifications. 

A  change  is  also  being  made  in 
S  2e8J(d)(l)(il)  to  Biore  clearfy  idoitify 
the  infbrmation  to  be  Induded  on  the 
notlflcation  for  wastes  ttiat  have  been 
rendered  nonhazardous  through  the 
removal  of  the  diaracteristic.  A  question 
has  arisen  as  to  vrhat  is  meant  by  the 
term  "treatabiUfy  groiqi"  (see  the 
discussion  above  regarding  dianges 
being  made  to  1 288.7(aNlKU), 
(aM2Kq(B).  (aM8)(ii),  and  (b)(4)(U)  to 
clarify  infonaation  to  be  hicbided  on 
notifications  porsoant  to  1 288.7).  lUs 
term  is  being  omitted  from 
1 288.9(dXlKii)i  and  is  repUced  by 
clarifying  t»"y*i|»  that  specifies  that 
the  following  inioraiation  should  be 
induded:  T^  subdivisions  made  within 
a  waste  code  based  on  waste-specific 
criteria  (such  as  D003  reactive 
cyanides),  whether  the  westo  is  a 
wastewater  or  a  nonwastewater,  and 
die  CFR  8ection(s)  and  paragraph(s) 
where  the  applica^  treatment  standard 
appears. 

L  Ssee/on  Zfiaia  On  nags  22504  of  die 
Third  Third  preMdhle.tta  Agency  stated 
diet  tha  wastes  Bsted  as  10)48.  K048, 


KOSA  K061,  and  10182  were  beii« 
resdwdded  iroB  die  First  Tkird  to  te 
lUrd  lliird.  The  Agency  neglected  to 
remove  these  waste  oodis  from  1 28&10( 
this  oversight  is  being  corrected  in 
today's  rule  by  removing  these  wastes. 

M.  Saceica  288.i2  As  explained  ia 
section  L  above,  the  waates  listed  as 
KD4&,  KD4e.  K060,  IC061.  and  Ka52  were 
rescheduled  from  the  First  Third  to  the 
lliird  lUrd.  and  thus,  they  had  a  new 
prohibition  effective  date  (May  8. 1900). 
The  Agency  negledad.  however,  to 
include  this  reschednUng  in  the 
regulatory  language.  Therefore,  today's 
notice  correds  that  bookkeqifaig 
oversi^  by  inchiding  these  waste 
codes  ia  1 288.12. 

N.  SectKwaaftja  Paragraph  (b)  set 
out  the  prohibition  effective  date  fat  die 
wastes  listed  as  K0«8,  K048.  K060,  K051. 
and  K0&2.  K081  hi^  zinc  category,  and 
K071  (no  change  is  being  made  in 
today's  nde  to  the  K071  prohibition 
^ective  date).  As  expla^d  in  section 
nX.  above.  K048.  K040.  K060,  K061.  and 
K062  were  resdieduled  from  dw  First 
Ttod  to  the  Third  Third,  and  thus,  titiey 
had  a  new  prohibitkn  ^active  date 
(May  8. 1800). 

(Nola:  The  Afmcy  9«ated  diase  wastes  a 
six-iaoixth  natiaial  capacity  variance  in  Ute 
TUrd  Third  fia^  rals  that  extends  the 
effective  date  for  time  wastes  from  May  t, 
1900  anlil  Novaaaber  8. 1980.  "As  prohilritioa 
effective  date  for  these  waste  codes  is  foand 
at  1 288.3S(b).] 

The  Agency  n^lected.  however,  to 
remove  ^  effective  date  that  was  set 
out  in  die  FInt  Third  final  nde  (53  FR 
31217)  for  K048.  KOfO.  10)50.  K051.  and 
K0S2.  Today's  notice,  therefore,  conecte 
this  oversi^t  by  removing  these  waste 
codes  from  1 28833(b). 

AdditimaUy.  on  preamble  page  22500. 
the  Agency  stated  that  it  was 
appropriate  to  extend  the  interim  K061 
treatment  standard  (the  treatment 
standard  for  low  zinc  K061  widi  lees 
than  15%  zinc)  as  an  alternative  to  high 
ten^ierature  recovery  for  one  edditional 
year.  The  Agency  failed  in  the  Third 
Third  final  rule,  however,  to  omit  the 
prohibition  effective  date  lor  K061  high 
zinc  category  from  i  28833;  this 
oversight  is  corrected  in  today'a  rule. 
(Sectioo  26&3S(a)  is  also  anreded  in 
today's  rule  to  clarify  diat  ^foctive 
August  a  190a  KOei  wastes  containing 
15%  or  greater  zinc  are  prohibited  from 
land  disposal  pursuaitf  to  the  treatment 
standards  spadfiad  in  S  268.^ 
applicable  to  KOei  wastes  diet  contain 
less  than  15%  zinc.  See  aectton  H.a 
below.) 

O.  Section  a6A3&  Certain 
typoyaphical  errors  were  identified  ia 
die  iwohibition  lai^fiage  of  f  28838  (a) 


and  fc).  Aba  a  lew  of  da  specified 
treatJAlify  groupa  je^  laaele  w  aim     ^ 
nonwastewater)  wm  innoGarate  and 
dkl  not  ooRaspood  with  d»  pieanMa. 
In  some  caseSk  tta  laacBBracy  of  dw 
treatridlify  poape  was  dee  to  dm  fad 
diat  treatment  standarda  far  eilhsr  die 
wastewater  or  nenwastewater  fom  of 
certain  wastes  were  proandgated  in 
previous  rulemakings  but  they  were 
inadverteady  induded  in  the  language 
at  S  28835.  These  errors  are  corrected  in 
today's  notice. 

In  addition,  the  prohibition  effective 
date  for  the  interim  treatment  standard 
for  the  K061  hi^  zinc  category  was 
discussed  ia  the  preamble,  but  was 
inadvertentfy  oo^ttad  from  the 
regulatory  language.  On  preamble  page 
22590,  the  Agency  stated  that  it  was 
appropriate  to  extend  the  interim  K061 
treatment  standard  (the  treatment 
standard  for  low  zinc  KOBl  with  less 
than  15%  zinc)  as  an  alternative  to  high 
temperature  recovery  for  one  additional 
year.  Section  28835(a)  and  the  entry  for 
K061  in  I  288.41,  Table  CCWE.  are 
corrected  in  today's  rule  to  darify  that 
effective  August  8, 1990,  and  continuing 
untB  August  7, 1991,  Koei  wastes 
containing  15%  or  greater  zinc  are 
prohibited  fitim  land  disposal  pursuant 
to  the  treatment  standards  specified  in 
S  268.41  applicable  to  KOei  wastes  diet 
contahi  less  dian  15%  zina 

The  langnage  oS  9  26835(d)  is  also 
being  changed  to  darify  that  radioactive 
waste  mixed  with  any  scheduled 
hazardous  waste  is  subjed  to  a  two- 
year  national  capadfy  varimce.  This 
capadfy  variance  wes  in  effed  for 
mixed  ra<£oactive/schedided  wastes 
prior  to  today's  notice  because  eB  First 
Third  and  Second  Thkd  mixed 
radioactive  waates  were  rescheduled  to 
the  Third  Third  in  previous  rulemakiiigs. 
Today's  cotrection  merely  clarifies  that 
Third  Third  nixed  radioactive  wastes 
include  diose  diat  were  otiginaUy  in  die 
First  and  Secrad  TUrd  of  tibe  schedule. 
Note,  however,  diet  mixtures  containing 
spent  sohrest  wastes,  listed  dioxin 
wastes,  or  Califanda  hat  wastes  are  not 
sub^  to  each  capadfy  variances. 

An  additkwal  dartfication  is  being 
made  to  1 28636(d).  On  preamUe  page 
22850^  it  was  stated  that  a  national 
capadfy  vaiiaBce  was  panted  to  soil 
and  debris  contaminatMi  with  mixed 
radioactive  wastes.  This  perticular 
subset  of  ratfioactive  miKsd/hacardous 
wastes  waa  not  set  out  in  die  regulatory 
language  of  1 28835(d)  because  dds 
sofaeet  was  subjed  to  the  broader 
national  cafiadfy  variance  panted  to  all 
mfacad  radkMcdvtt/edwdaled  faaaardoos 
wastes.  A  qusstion  haa  aiisan,  however, 
about  die  applicability  of  this  natienal 
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capacity  vuianoa  to  toil  and  debris.  In 
wtponM  to  this  question  and  to  avoid 
any  future  confiition.  language  hat  been 
added  to  |  ae8JS(d)  tpedtfying  that  the 
two  year  national  capacity  variance  also 
appliM  to  soil  and  debris  contaminated 
with  mixed  radioactive/scheduled 
haiardous  wastes  (i.e.,  wastes  Usted  in 
II  208.ia  268.11.  268.12). 

The  language  of  1 2e845(e)  is  being 
modified  in  today's  rule  to  add  two 
additional  technologies  (acid  leaching 
followed  by  chemical  precipitation,  and 
thennal  recovery  of  metals)  to  the  two 
year  national  capacity  variance  for  soil 
and  debris  contaminated  with  wastes 
that  have  treatment  standards  based  on 
these  technologies.  While  it  was  not 
directly  addressed  in  the  preamble  that 
a  two-year  national  capacity  extension 
should  be  granted  for  soil  and  debris 
contaminated  with  wastes  for  which 
these  technologies  are  BOAT,  it  was 
explained  that  the  Agency  believes 
there  is  inadequate  capacity  for  the 
treatment  of  any  wastes  by  these 
technologies  (see  S5  FR  22635).  Process 
wastes  for  which  BOAT  was  determined 
to  be  either  of  these  technologies  were 
granted  a  national  capacity  variance.  By 
extension,  it  is  only  logical  (and  the 
result  EPA  intended]  that  these 
technologies  be  added  to  the 
technologies  qualifying  for  a  soil  and 
debris  national  capacity  variance. 

P.  Section  2ML4a  The  language  of 
1 26840  is  being  amended  to  clarify  that 
either  die  TCLP  or  the  BP  may  be  used 
when  measuring  compliance  with  the 
treatment  stan^rds  for  certain  arsenic- 
and  lead-containing  hazardous  wastes. 
On  preamMe  page  22680,  under  the 
heading  Use  (rfTCLP  v.  EP  Analytical 
Methods  for  Compliance,  it  was 
explained  that  moat  treatment  standards 
for  characteristic  wastes  were  set  based 
on  data  generated  from  use  of  the  TCLP: 
thus,  compliance  widi  such  standards 
must  be  measured  using  the  TCLP. 
There  were  two  exceptions,  however,  in 
the  Third  Third  final  rule:  treatment 
standards  for  characteristic  lead 
nonwastewater  (D008),  and  for  certain 
arsenio-cootaining  nonwastewaten 
(D004.  K031. 1C081  KlOl,  1C102.  FOia 
POll.  P012.  POae.  P038,  and  U138).  For 
these  wastes,  die  Agency  specified  that 
if  a  waste  does  not  achieve  the 
nonwastewater  treatment  standard 
based  on  analysis  of  a  TCLP  extract,  but 
does  achieve  die  standard  based  on 
analysis  of  an  BP  extract  die  waste  is  in 
compliance  with  the  treatment  standard, 
lliis  action  was  taken  because  the  data 
used  to  develop  die  treatment  standards 
for  these  wastes  were  based  on  EP 
toxicity  leachate  data. 


The  regulatory  language  in  1 26a40(a) 
of  die  TIdrd  Third  final  rule  said  diat 
eiUier  the  test  method  in  appendix  I  of 
this  part  (268),  or  the  test  method  in 
appendix  0  of  part  281,  could  be  used  to 
measure  compliance  with  the  lead  and 
arsenic  nonwastewater  treatment 
standards.  (Until  promulgation  of  die 
Toxicity  Characteristic  (TC)  final  rule 
(55  FR  11798)  on  March  29. 199a 
appendix  I  of  part  268  described  the 
TCLP,  and  appendix  n  of  part  261 
described  die  EP.)  In  die  TC  final  rule, 
however,  die  TCU*  was  removed  from 
part  268,  appendix  I.  Part  261,  appendix 
n  was  also  amended  to  include  the 
procedures  for  die  TCLP,  not  die  EP.  The 
liilrd  Third  regulatory  language  referred 
to  the  appendices  as  they  existed  before 
promulgation  of  die  TC  final  rule. 
Therefore,  die  regulatory  language  in  die 
Third  Third  final  rule  was  incorrect 
This  language  is  amended  in  today's 
rule  to  clarify  that  eidier  the  procedure 
found  in  part  261,  appendix  II  (TCLP),  or 
die  EP  diat  is  being  added  in  today's 
rule  to  part  268  (Appendix  IX),  may  be 
used  for  measuring  compliance  with  the 
treatment  standards  for  die  specified 
arsenic  and  lead  nonwastewaten. 

Q.  Section  268.41.  A  small  number  of 
typograid^cal  erron  are  corrected  in 
Table  CCWE.  Changes  are  being  made 
to  die  format  of  the  table  as  weU.  In 
particular,  die  treatment  standards  for 
D-,  F-,  and  K-coded  wastes  and  die 
treatment  standards  for  P-  and  U-coded 
wastes  have  been  unified  so  they  appear 
in  one  table.  All  footnotes  have  been 
moved  to  the  end  of  the  table.  Also,  all 
superscripted  symbols  that  were  used  to 
designate  footnotes  have  been  changed 
to  superscripted  numbers,  to  comply 
with  the  style  requirements  of  the 
United  States  Government  Printing 
Office. 

Also  in  Table  CCWE.  EPA 
promulgated  a  treatment  standard  of 
OJOZl  mg/1  (based  on  analysis  of  a  TCLP 
leachate)  tot  lead  in  nonwastewater 
forms  of  F024.  Several  commenten  have 
since  pointed  out  difficulties  in 
achieving  this  standard,  due  primarily  to 
dieir  inability  to  achieve  this  level  of 
detection.  The  Agency  examined  the 
data  it  used  to  develop  diis  treatment 
standard  and  found  a  discrepancy  in  the 
data.  This  discrepancy,  in  the  Agency's 
view,  appears  to  substantiate 
commenten'  claims.  The  promulgated 
treatment  standard  for  lead  thus 
appean  to  be  unachievable  based  on 
detection  limits.  As  a  result  the  Agency 
is  amending  the  treatment  standard  for 
lead  in  F024  nonwastewaten  to  a 
reserved  status,  until  such  time  that  die 
Agency  can  propose  and  promulgate  a 
revised  treatment  standard.  The  Agency 


has  taken  Oiis  action  for  several 
reasons:  (1)  The  performance  date 
utilized  to  esUbUsh  die  standard 
contain  ^screpandes  in  detection 
limits:  (2)  sufficient  data  have  been 
submitted  to  raise  questions  about  the 
achievability  of  die  standard:  (3) 
compliance  with  the  existing  standard 
appean  to  be  unachievable;  (4)  facilities 
generating  die  wastes  are  already 
treating  the  wastes  with  the 
technologies  identified  by  die  Agency  as 
BOAT  and  dius  lead  is  being  treated;  (5) 
the  treabnent  standards  for  odier  metals 
are  being  achieved;  (6)  while  die 
treatment  standard  for  lead  is  not  being 
adiieved,  no  lead  is  being  detected  in 
die  TCLP  leachate:  (7)  die  lengdi  of  time 
needed  to  establish  a  national 
treatability  variance  for  these  wastes 
would  put  all  generaton  out  of 
compliance  even  though  they  are  using 
technologies  considered  to  be  BOAT: 
and,  (8)  additional  treatment  would  not 
be  expected  to  achieve  compliance  with 
the  promulgated  treatment  standard  of 
0.021  mg/l. 

The  Agency  is  also  amending  Table 
CCWE  to  indicate  diat  die  treatment 
standard  for  hij^  zinc  K061  wastes  is 
the  existing  interim  treatment  standard 
based  on  the  performance  of 
stabilization  technology  diat  EPA 
promulgated  as  part  oTthe  Fint  Third 
rule  and  extended  for  one  additional 
year  as  part  of  die  Third  Third  final  rule. 
The  Agoicy  is  adopting  dils  position  in 
partial  response  to  the  Court's  mandate 
in  American  Petroleum  Institute  v.  EPA, 
906  F.2d.  729  (D.C.  Cir.  1900).  In  diat 
case,  die  Court  held  that  due  to  a 
misapprehension  of  the  scope  of  its 
Jurisdiction  over  hazardous  wastes 
being  recycled,  die  Agency  had  failed  to 
establish  a  treatment  standard  for  the    - 
slag  residue  resulting  from  processing 
high  zinc  K061  dusts  by  high 
temperature  metal  recovery.  908  F.2d  at 
742.  The  Court  remanded  the  case  to  the 
Agency  to  determine  whedier  to 
establiidi  a  treatment  standard  in  light  of 
the  Court's  clarification  of  the 
potentially  broader  scope  of  Jurisdiction 
over  recycling  activities.  Id. 

EPA  is  of  die  view  diat  unless  and 
until  it  acts  to  promulgate  a  new 
treabnent  standard  for  high  zinc  K081 
waste,  those  wastes  can  be  land 
disposed  if  diey  meet  the  interim 
numerical  standards  based  on  the 
performance  of  stabilization  technology. 
An  alternative  reading  would  be  that  die 
Court  invalidated  the  treatment 
standard  for  high  zinc  K061  and  left  no 
treatment  standard  in  its  place, 
triggering  the  mandatory  prohibition  in 
RCRA  section  3004(gK8)(C).  The  Agency 
does  not  interpret  the  opinion  in  this 
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way.  It  would  pretest  land  disposal  of 
wastes  teeatad  by  BiSAT  (see  55  FR 
22598-22890.  lone  1. 1080^  and  53  FR 
31221,  August  17, 1988,  imtirjiting  tfiat 
high  temperature  metal  recovery  is 
BOAT  for  high  zinc  K061).  EPA  is 
convinced  that  the  Court  did  not  intend 
to  bar  treatment  residues  from  the  best 
treatment  for  high  zinc  K061  from  land 
dispoeaL  Thus,  the  Agency  is 
interpreting  the  opinion  to  mean  that  so 
long  as  the  slag  residues  meet  a 
treatment  standard,  they  are  not 
prohibited  from  land  disposal  The  only 
treatment  standard  for  high  zinc  K061  at 
the  present  time  is  the  interim  standard 
based  on  performance  of  stabilization 
that  the  Agency  left  in  place  as  part  of 
the  Third  Third  nde.  Consequentiy.  at 
the  present  time,  if  hi^  zinc  K061  is 
treated  by  high  temperature  metal 
recovery  and  meets  these  interim 
numerical  treatment  standards,  it  is  not 
prohibited  from  land  disposal.  The 
Agency  notes  further  diat  since  this 
interim  standard  liaises  on  August  7. 
1991,  Ae  Agency  will  have  to  take  some 
action  befbre  thiat  date  to  avoid  the 
absolute  prohibition  of  die  statatoiy 
hard  hammer  in  RCRA  section 

3004(g)(8Mq. 

.  The  Agency  notes  further  that  it  is  not 
addressing  any  other  issue  raised  by  the 
API  opinion  in  diis  notice.  The  Agency 
is  continuing  to  study  die  opinion  and  its 
implications,  and  hopes  to  address  these 
issues  in  the  relatively  near  future. 

R.  Section  268.42,  Two  typographical 
erron  were  corrected  in  paragraph  (aH2) 
in  today's  rule.  A  small  number  of 
typopaphical  erron  are  also  corrected 
in  Table  2.  In  addition,  all  superscripted 
symbols  that  were  used  to  designate 
footnotes  have  been  changed  to 
superscripted  numbera,  to  comply  with 
the  style  requirements  of  the  United 
States  Government  Printing  Office. 

A  darification  is  also  being  made  in 
i  288A2(a)  by  adding  new  paragraph  (3). 
This  clarification  to  neceesary  because 
the  Agency  inadvertendy  (Hnitted  the 
indu^on  of  an  alternate  treatment 
standard  for  de  miaimia  leaks  to 
wastewater  treatment  systems  subject 
to  Clean  Water  Act  controls  of  certain 
in-process  materials  that  only  becomes 
wastes  when  they  are  "discarded"  (as 
that  term  to  used  in  1 261.33).  The 
circumstances  involved  rouglily  parallel 
those  described  in  the  exemption  to  the 
mixture  rule  establiahed  in 
1 2613(aH2)(iv)(D)  for  de  minimis  losses 
of  discarded  commerdal  chemical 
products  listed  in  1 261.33. 

The  potential  problem  arises  for  those 
characteristic  wastes  for  which  the 
Agency  estabUshed  a  discrete  method  of 
treatment  as  the  treatment  standard — 
the  example  identififad  to  the  Agency 


being  U^  TOG  igpitable  wastes  for 
which  some  type  of  oombustion  to  fte 
prescribed  method  of  treatment  De 
minimis  leaks  of  dutminal  products  (diat 
are  not  P  or  U  wastes  Usted  in  1 261.33) 
may  display  a  diaractetiatic  of 
hautfdous  waste.  In  most  cases,  these 
leaks  are  collected  in  die  facility's 
wastewater  treatmaat  system.  U  the 
leaking  product  diqilays  a  characteristic 
of  ooTTosivity.  reactivity,  or  low  TOC 
ignitaUlity,  the  treatment  standard 
esUbluhed  in  1 268.42  to  DEACT 
(deactivation),  under  which  treatment 
standard  dilution  of  the  waste  in  the 
wastewater  treatment  system,  or  other 
wastewater  treatment  is  pennlssible  in 
order  to  remove  the  applicable 
characteristic.  U,  however,  the  leaking 
product  displays  the  characteristic  of 
ignitability  and  foUs  into  die  high  TOC 
(greater  than  10%  TOC)  subcategory,  the 
treatment  standard  estabHsbed  in 
i  266.42  to  incineration  or  fnd 
substitution,  and  wastewater  treatment 
to  meet  the  treatment  standard  is 
impermissible.  Thto  means  that  the 
mixture  of  wastewater  and  high  TOC 
ignitable  liquid  waste  product  would  be 
subject  to  the  incineration  or  fuel 
substitution  treatment  standard. 

The  Agency  did  not  intend  to  apply 
this  treetment  standard  to  de  minimis 
leaks  of  hi^  TOC  ignitable  product 
mixtures  when  the  treatment  standard 
for  high  TOC  ignitables  was  established. 
EPA  established  die  h^  TOC  ignitable 
waste  subcategory  because  these 
wastes  were  amenable  to  oombustion 
technologies,  and  ordinarily  could  be 
segregated  from  other  wastes  in  order  to 
be  combusted  (see4e  FR  56566. 
November  17, 1981).  In  addition,  there  to 
an  economic  incentive  to  avoid  losses  of 
these  materials  because  they  are  still  in 
the  iHxxluct  stream.  Id.  The  Agency  did 
not  intend,  in  dae  Third  Third  rule,  that 
such  losses  must  be  captured  and 
destroyed  by  combustion.  Rather, 
provided  such  losses  are  de  minimis  and 
involve  only  materiato  that  arenot  yet 
wastes  up  until  the  moment  of 
inadvertent  loss,  deactivation  to  an 
appropriate  treatment  standard,  as  it  to 
for  other  ignitable  wastes. 

The  Agency  to  defining  de  minimis  in 
much  the  same  manner  as  that  used  in 
I  2613,  except  that  today's  definition 
does  not  indude  discharges  from  safety 
showen  and  rinsing  and  deaning  of 
personal  safety  equipment  nor  does  it 
include  rinsate  from  empty  containen  or 
bom  containen  that  are  rendered  empty 
by  that  rinsing  (ie..  die  diird  rinse  in 
biple  rinsii^  Thue  activities,  the 
Agency  believes,  would  not  (and 
certaiidy.  ahould  not)  involve  high  TOC 
iffiiitable  wastes.  Segregation  of  rinsate 
also  is  possible.  In  addUion,  the  Agents 


notes  that  to  be  oonsidared  de  minimis, 
any  loaaes  of  U^  TOC  materiato  would 
have  to  be  from^oonnal  aiaterial 
tiaiviltiifl  operattans",  and  thus,  would 
not  include  ooaatant  leaks  or  large-scale 
spUls.  The  ■m*tMimi»nt  to  the  treatment 
standard  adopted  today  to  thus  limited 
to  small  loaaes  of  hi^  TOC  product  (or 
other  matwial  ^iU  in  the  manufacturing 
pipeline  at  the  time  of  the  de  minimis 
loss)  that  are.  for  practical  purposes, 
tnfeasible  to  captive  for  combustion  at 
their  pdnt  of  generation.  Finally,  the 
leak  must  be  to  a  wastewater  system 
subject  to  regulation  under  the  Clean 
Water  Act  as  provided  in  the  extoting 
regulation  dealing  with  de  minimis 
losses  of  commerdal  chemical  products 
in  1 281.3.  Thto  condition  ordinarily 
assures  that  some  treatment  of  the 
waste  win  occur  (see  46  FR  56686, 
November  17, 1981). 

Wastewater  treatment  standards  for 
two  wastes.  P015  and  P0e7,  were 
inadvertently  omitted  from  Table  2  in 
the  Third  Third  final  rule.  On  preamble 
page  22817  it  to  dearly  stated  diat  the 
treatment  standards  for  all  forms  of 
P015  and  P087  to  metal  recovery 
(RMETL)  or  thermal  recovery  (RTHRM). 
These  wastewater  treatment  standards 
are  added  to  Table  2  in  today's  rule. 

An  inadvertent  error  to  corrected  in 
Table  3.  The  treatment  standard  for 
DOOO — Hydraulic  oil  contaminated  with 
mercury  radioactive  materiato  was 
specified  as  INQN  (incineration).  The 
treatment  standard  should  have  been 
IMERC  (incineration  (A  wastes 
containing  oiganics  and  mercury  in  uniU 
operated  in  accordance  with  the 
technical  operating  requirements  of  40 
CFR  part  264.  subpart  O.  and  40  CFR. 
part  285.  subpart  O.  with  residues 
complying  with  the  corresponding 
treatment  standard).  Thto  treatment 
standard  to  being  correded  in  today's 
rule. 

S.  Section  266.43.  Several 
typographical  efrore  are  corrected  in 
Table  CCW.  Changes  are  being  made  to 
the  format  of  the  table  as  well.  In 
particular,  the  treatment  standards  for 
D-,  F-,  and  K-coded  wastes  and  the 
treatment  standards  for  P-  and  U-coded 
wastes  have  been  unified  so  they  appear 
in  one  table.  All  footnotes  have  been 
moved  to  the  end  of  the  table.  Also,  all 
supencripted  symbols  and  numben  that 
were  used  to  designate  footnotes  have 
been  changed  to  superscripted  numbers 
only,  to  comply  with  the  style 
requirements  of  the  United  States 
Government  Printing  Office. 

Additionally,  a  substantive  correction 
is  being  made  in  footnote  3  to  clarify 
inconsistencies  between  the  praamble 
and  the  regulatory  langiage.  On  page 
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22578  of  dM  preamble,  the  Agency 
(UecutMd  new  specifications  on  the 
sample  size  and  distiUation  time 
reqidred  for  cyanide  analyses  for  the 
land  disposal  restrictions.  The  preamble 
discussed  these  changes  in  terms  of  the 
SW-MO  test  method  901Z  and  specified 
that  the  sample  size  must  be  10  grams. 
The  footnote  on  page  22710  in  Table 
CCW  refers  to  method  9(no  and 
spedfles  a  range  of  sample  sizes  hx>m 
as  to  10  grams.  These  inconsistencies 
were  unintended  and  have  caused 
confusion;  the  preamble  discussion 
correctly  stated  EPA's  position. 
Therefore,  footnote  3  following  Table 
CCW  is  being  changed  in  today's  notice 
to  specify  that  either  Method  9010  or 
9012  must  be  used  to  analyze  cyanide, 
the  sample  size  is  10  grams  (not  a 
range),  and  the  distillation  time  is  one 
hour  and  fifteen  minutes. 

Additionally,  a  correction  has  been 
made  in  i  208.43(c)  to  clarify  that  only 
the  organic  constituents  indicated  in 
Table  CCW  with  a  footnote  (1)  qualify 
for  the  new  procedures  for  certifying 
compliance  with  a  treatment  standard 
when  a  treater  claims  to  have  analytic 
detection  problems  or  that  are  discussed 
on  preamble  pages  22M1-22542.  Slight 
chuges  are  also  being  made  to  clarify 
that  the  procedures  apply  only  to 
treaters  and  disposers  (this  is  implicit  in 
the  discussion  at  55  FR  22541  (3)],  and  to 
clarify  that  the  good-faith  analytic  effort 
may  be  demonstrated  by  achieving  a 
detection  limit  that  does  not  exceed  the 
treatment  standard  by  an  order  of 
magnitude. 

T.  Part  268,  Appendices  IV  and  V.  On 
psga  22629  of  the  preamble,  the  Agency 
qwdfied  that  for  wastes  placed  in  lab 
packs  and  included  in  Part  288 
Appendix  IV — Organometallic  Lab 
Packs,  an  alternate  treatment  standard 
must  be  met:  incineration  as  a  required 
method,  followed  by  treatment  to  meet 
the  applicable  EP  toxic  metals  (D004- 
D006.  and  DOlO^Xni).  While  appendix 
IV  includes  wastes  containing  other 
metals,  the  Agency  believes  that 
requiring  compliance  with  the  treatment 
standards  for  EP  toxic  metals  will 
reasonably  assure  treatment  of  other 
metals,  particularly  when  these  wastes 
are  stabilized. 

The  Agency  also  promulgated  an 
alternate  treatment  of  incineration  as  a 
required  method  for  wastes  contained  in 
lab  packs  and  included  in  Appendix  V — 
Organic  Lab  Packs.  There  is  no  specific 
requirement  to  stabilize  the  residues 
from  the  incineration  of  these  wastes. 
The  Agency  inadvertently  included 
several  metal-bearing  wastes  in  the 
appendix  V.  The  purpose  of  establishing 
two  separate  appendices  was  to 


distinguish  the  wastes  that  are  organo- 
metallics  from  those  that  are  just 
organic.  The  inchuion  of  these  metals  In 
appendix  V  contradicts  the  basis  for  the 
establishment  of  two  lab  pack 
categories.  Therefore,  the  following 
metal-bearing  wastes  (or  wastes  with 
treatment  standards  for  metals)  are 
omitted  from  appendix  V  in  today's  rule: 
F024,  KOOl.  1C015, 1C021.  K022.  K031, 
K048,  K048,  IC049,  KOSa  K051,  K052. 
K083.  K084.  K086,  K0e7,  KlOl.  K102. 
K115,  P006,  P013,  P015,  P038,  P038.  P065, 
P073.  P074.  P087,  P092,  P096.  P099.  P103. 
P104.  PllO.  P113.  P114.  P115.  P119.  P120. 
P122.  U051.  U205.  and  U214. 
Today's  rule  also  corrects 
inconsistencies  in  both  appendices  for 
P-coded  wastes  containing  cyanides. 
Data  from  the  incineration  of  wastes 
containing  cyanides  Indicate  destruction 
of  cyanide  to  detection  limits  (as 
measured  in  ash).  Appendix  IV  included 
four  cyanide  wastes  containing  metals 
(P013.  P074,  P099,  and  P104)  and  two 
cyanide  wastes  without  metals  (POOS 
and  POOS).  A  mistake  was  made, 
however,  in  that  several  cyanide  wastes 
(both  with  and  without  metals)  were  not 
included  in  the  appendices.  Cyanide  in 
any  of  these  wastes  can  be  destroyed  by 
incineration.  Today's  rule  corrects  these 
inconsistencies  by  adding  two  cyanide 
wastes  with  metals  (P029  and  P121)  to 
appendix  IV  and  four  cyanide  wastes 
without  metals  (P021,  POSa  P033,  and 
Pioe)  to  both  appendix  IV  and  V. 

The  preamble  also  stated  on  page 
22629  that  mercury-bearing  wastes  are 

firohibited  from  disposal  in  appendix  IV 
ab  packs.  In  fact,  all  inorganic  mercury 
wastes  are  prohibited  bom  inclusion  in 
an  appendix  IV  lab  pack  (including 
DOOO.  U151,  K071  and  K106).  However, 
certain  organo-mercury  wastes  (P065 
and  P092)  were  included  in  appendix  IV. 
This  was  due  to  the  fact  that  the 
promulgated  treatment  standards  for 
P06S  and  P092  (when  these  wastes  are 
not  placed  in  lab  packs)  requires 
incineration  as  a  pretreatment  prior  to 
recovery  of  mercury  from  the  ash, 
provided  the  ash  exceeds  260  mg/kg  of 
-total  mercury.  The  Agency  believes  that 
these  two  wastes  are  generated  very 
infrequently,  are  not  expected  to 
constitute  a  significant  portion  of  any 
lab  pack,  and  the  organo-mercury 
compounds  for  whidi  P065  and  P092 
were  listed  wHl  no  longer  exist  after 
passing  through  an  incineration  unit. 
Stabilization  is  not  expected  to  provide 
significant  treatment  of  the  inorganic 
mercury  that  would  result  from 
incineration  of  these  wastes. 
Furthermore,  it  is  unlikely  that  the  ash 
from  incineration  of  the  lab  pack  will 
exceed  260  mg/kg  (thus  ruling  out 


recovery  of  mercury).  For  these  reasons, 
the  Agency  is  not  withdrawing  POeS  and 
P002 from  appendbcIV  at  this  time. 

Furthermore,  the  Agency 
inadvertently  omitted  P048  and  Pill 
(both  of  which  are  organic  compounds) 
ftt»m  Appendix  IV— Organometallic  Lab 
Packs,  "new  wastes  codes  were 
included  in  Appendix  V— Organic  Lab 
Packs:  therefore,  these  wastes  should 
also  be  Included  in  appendix  IV.  In  a 
similar  manner,  U1S2  (another  organic) 
was  included  in  appendbc  IV,  but  not  in    . 
appendix  V.  Also,  listed  wastes  F022 
and  F025  (both  organic  wastes)  were 
inadvertently  omitted  from  both 
appendices  and  F039  (which  is  regulated 
for  both  metals  and  organics)  was 
mistakenly  omitted  from  appendix  IV. 
Today's  notice  corrects  these  omissions. 

The  Agency  also  included  several 
waste  codes  in  both  appendices  that  are 
currently  not  regulated  under  the  land 
disposal  restrictions  because  they  are 
wastes  that  were  listed  after  November, 
1984.  These  waste  codes  were  Included 
in  information  supplied  by  the  regulated 
coRununity  during  the  comment  period, 
and  the  Agency  inadvertently  included 
them  in  the  appendices.  The  following 
wastes  are.  therefore,  omitted  from  both 
Appendix  IV  and  V  in  today's  rule: 
K054.  K064.  K065,  Kill.  K112.  K117. 
K118,  K123.  K124,  K125,  K126.  Kl3ai 
U328,  U353.  and  U350.  Similarly.  P025 
and  U139  were  inadvertently  included  in 
both  Appendix  IV  and  V:  these  wastes 
are  no  longer  regulated  under  Part  281  of 
RCRA.  These  waste  codes  are  removed 
from  the  appendices  in  today's  rule. 
Finally,  today's  notice  corrects  all 
typographical  errors  in  appendices  FV. 
and  V  (e.g..  U032.  U138.  U137.  U144, 
U145,  U146.  U154,  U214.  U215.  U216.  and 
U217  were  listed  in  Appendix  IV  more 
than  once). 

U.  Part  268,  Appendices  VII  and  VIII. 
Appendix  Vll  and  appendix  VIII  are 
intended  to  be  comprehensive  lists  of 
effective  dates,  arranged  according  to 
hazardous  waste  code,  for  all  of  the 
treatment  standards  promulgated  under 
the  land  disposal  restrictions.  These 
appendices  are  included  in  part  268  for 
the  convenience  of  the  regulated 
community  in  determining  effective 
dates  for  die  entire  universe  of 
hazardous  wastes.  Several  mistakes  and 
omissions  were  identified  in  the 
appendices  as  they  appeared  in  the 
Third  Third  final  rule  (55  FR  2271S- 
22719).  These  mistakes  and  omissions 
have  been  corrected  in  today's  notice. 

V.  Part  268,  New  Appendix  DC.  It  was 
explained  in  section  ni-  that  the  EP,  or 
the  generator's  knowledge,  must.be  used 
to  determine  whether  a  characteristic 
waste  is  restricted  under  the  land 
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dispoaal  restrictions.  The  mettiodolo^ 
for  perfonning  fte  BP  is  being  provided 
in  Appendbc  IX  for  the  coaveoienoe  of 
the  reader. 

W.  Section  270.42.  The  entrjr  in 
appendix  I  to  i  270.42  is  corrected  by 
adding  a  footnote  symbol  to  the  Class  1 
designiation  that  was  inadvertently 
omitted  in  the  Third  Third  final  rule. 
This  correction  clarifies  that  the  permit 
changes  associated  with  F039  (multi* 
source  leadiate)  8an^)ling  or  analysis 
methods  is  a  Class  1  permit  modification 
with  prior  approval 

m.  Clarification  of  Cartab  Aspects  of 
Uie  TUid  Third  Final  Rule 

Several  questions  have  arisen  as  a 
result  of  Uie  Third  Third  final  rule  that 
require  clarification  hi  today's  rule. 
These  issues  do  not  require  regulatory 
amendments. 

A.  Status  of  Wastes  Listed  Solely 
Because  Tliey  Exhibit  a  Characteristic. 
An  issue  requiring  clarification  is  what 
requirements  under  the  land  disposal 
restrictions  apply  to  wastes  that  were 
listed  in  part  261,  subpart  D,  solely  due 
to  the  presence  of  a  characteristic  (such 
as  ignitabiUty  or  reactivity),  now  that 
treatment  standards  have  been 
promulgated  for  characteristic  wastes. 

An  example  of  such  a  waste  is  F003, 
which  is  listed  because  of  the 
characteristic  of  ignitabiUty,  and  for 
which  treatment  standards  were 
promulated  on  November  7, 1966  (51  FR 
40572).  Under  existing  rules,  if  the 
hazardous  characteristic  is  removed 
fr^om  sudi  a  listed  waste  and  the 
treatment  standard  for  the  listed  waste 
is  met,  it  is  no  longer  considered  a 
hazardous  waste,  and  therefore,  need 
not  be  disposed  in  a  subtitle  C  facility. 

The  question  has  been  asked  of  where 
to  send  the  S  268.7  notification  and 
certification  following  treatment  and  the 
removal  of  the  characteristic  for  these 
listed  wastes.  The  needed  clarification 
stems  from  the  fact  that  characteristic 
wastes  that  have  been  treated  to  remove 
the  hazardous  characteristic  may  also 
be  sent  to  subtitle  D  facilities  as 
nonhazardous  wastes.  The 
recordkeeping  requirements  for 
characteristic  wastes  state  that  in  such  a 
case,  the  required  notifications  and 
certifications  should  be  sent  to  the  EPA 
Regional  office  or  authorized  State 
agency  rather  than  to  the  subtitle  D 
landfill  (see  S  288.9(d)).  The  Agency  is 
today  clarifying  that  the  fi  268.7 
notifications  and  certifications  for 
wastes  Usted  solely  for  a  characteristic, 
that  are  treated  to  meet  the  treatment 
standard  and  for  which  the 
characteristic  has  been  removed,  and 
that  are  lawfully  disposed  in  a  subtitle  D 


landfill  should  be  hanifled  following  die 
procedures  of  |  aB84Kd). 

Another  related  qoestion  is  how  the 
dilution  prohibition  should  tppW  to  such 
a  listed  waste.  The  issue  stems  from  die 
fact  diat  the  dilution  prohibition  was 
modified  in  the  TUrd  Third  final  rule  to 
address  special  issues  related  to 
characteristic  wastes  (see  discussion  on 
pages  22864-22667  and  1 268.3(b)).  Since 
these  listed  wastes  are  somewhat 
analogous  to  characteristic  wastes, 
some  have  asked  if  the  1 288.3(b) 
dilution  prohibition  for  characteristic 
wastes  applies  to  these  listed  wastes. 
The  answer  is  no.  The  Agency  is  here 
clarifying  that  wastes  that  are  listed 
under  part  261,  subpart  D,  solely  for  die 
presence  of  a  characteristic  are  subject 
to  the  dliltttion  prohibition  for  listed 
wastes  as  stated  in  S  288.3(a). 

B.  Applicability  of  Land  Disposal 
Restrictions  to  Characteristic  Used  Oil. 
Questions  have  arisen  regarding  the 
applicabUify  of  the  land  disposal 
restrictions  to  used  oil  displaying  a 
characteristic  of  hazardous  waste.  Used 
oil  that  is  recycled  in  a  manner  other 
than  being  burned  for  energy  recovery  is 
exempt  from  RCRA  under  40  CFR 
261.6(a)(3)(iii)  even  if  die  used  oil 
exhibits  a  characteristic  of  hazardous 
waste.  Thus,  characteristic  used  oils 
that  are  recycled  in  this  way  are  exempt 
from  the  part  268  treatment  standards. 
This  exemption  should  have  litde 
practical  impact  because  most  used  oil 
exhibiting  a  characteristic  is  already 
banned  from  road  oiling  or  use  as  a  dust 
suppressant,  the  two  principle  types  of 
used  oil  recycling  involving  land 
disposal  (RCRA  section  3004(1)  and 
1288.23). 

The  land  disposal  restrictions  do 
apply,  however,  to  characteristic  used 
oils  that  are  burned  for  energy  recovery 
in  boilers  and  industrial  furnaces  if  that 
used  oil  contains  greater  than  1000  ppm 
total  halogens.  Under  40  CFR  266.40(c). 
such  oils  are  presumed  to  have  been 
mixed  with  the  listed  spent  solvente  in 
S  261.31  and  are  therefore  presumed  to 
be  hazardous  waste  imder  the  "mixture 
rule"  of  S  261.3.  Unless  this  presumption 
can  be  rebutted  successfully,  these 
halogen-containing  used  oils  are  subject 
to  the  part  268  treatment  standards  for 
halogenated  solvents  in  addition  to  the 
special  standards  for  hazardous  waste 
fuel  in  part  266,  subpart  D. 

Additionally,  characteristic  used  oil 
that  is  disposed  rather  than  recycled  is 
subject  to  part  268.  Such  used  oil  thus 
must  be  treated  to  meet  the  applicable 
characteristic  treatment  standard  prior 
to  land  disposal  (unless  exempt  as  a 
small  quantify  generator  or  as 
household  waste). 


C  aarifioatioa  of§2ea.42(a}f2)  as  it 
Applies  to  Wastas  Being  Burned  for 
Energy  Recovery.  The  Agency  removed 
industrial  boilers  and  fnraacas  from  the 
treatment  standard  for  nonliqnid 
California  list  halogenated  organic 
compounds  (HOCs)  in  die  Third  Third 
final  rule  (see  preamble  page  22875  and 
f  268.42(a)(2)),  after  receiving  virtually 
no  comment  on  its  proposal  to  do  so. 
The  treatment  standard,  therefore,  for 
nonliquid  hazardous  wastes  containing 
California  list  HOCs  and  still  subject  to 
the  Califomia  list  treatment  standard  is 
expressed  as  a  specified  method  of 
treatment  incineration.  There  appears 
to  be  very  few  wastes  to  which  this 
standard  would  apply.  EPA  has 
consistentfy  made  clear  that  the 
California  list  prohibitions  would 
gradually  be  superseded  by  the 
establishment  of  treatment  standards  for 
specific  waste  codes  through  the  First 
Second,  and  Third  Third  rulemakings 
(see  52  FR  25773.  July  &  1987: 52  FR 
29993.  August  12. 1987;  54  FR  48499. 
November  22, 1960;  55  FR  22875,  )une  1. 
1990). 

The  Agency  republished  {  28842(aK2) 
in  the  Third  Third  final  role,  and 
inadvertendy  left  out  the  article  "a" 
from  die  second  sentence  (56  FR  22883). 
The  sentence  is  corrected  today  to  read: 

"These  treatment  standarda  do  not  apply 
where  the  waste  is  subject  to  a  part  288. 
sutipart  C  treatment  standard  for  a  specific 
HOC  (such  as  a  hazardous  wasta  rhlorinated 
solvent  for  whidi  a  treatment  standard  is 
establiahed  under  i  26a.41(a)).'- 

Periiaps  because  of  this  typographical 
error,  there  has  apparendy  been  some 
confusion  in  the  regulated  communify 
widi  respect  to  S  28&42(a)(2).  Some 
parties  may  have  believed— by  focusing 
on  the  first  sentence— diat  all  wastes 
containing  1000  ppm  or  greater  HOCs 
are  precluded  from  being  burned  for 
energy  recovery  to  boilers  or  furnaces. 
This  is  incorrect 

As  the  second  sentence  of 
i  288.42(a)(2)  makes  clear  (especially  as 
corrected),  the  incineration  requirement 
does  not  apply  to  any  waste  that  is  now 
subject  to  a  treatment  standard  for  a 
specific  HOC  As  EPA  has  stated  on 
numerous  occasions,  because  there  are 
now  treatment  standards  for  all  HOCs, 
"there  are  virtually  no  wastes"  to  which 
the  Subpart  O  requirement  applies  (54 
FR  48499,  November  22, 1989).  (The 
California  Ust  standard  would  continue 
to  apply,  however,  during  the  period  of  a 
national  capacify  variance  for  a  more 
specific  treatment  standard  (55  FR 
22874). 

D.  Clarification  of  the  Inorganic 
Debris  Classification.  Since 
promulgation  of  the  final  rule,  EPA  has 
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bMB  asked  whethw  material  that 
separataa  from  inoisank  aoUd  dabfia  is 
sdll  oouddared  to  ba  inoisaiiic  dafatia. 
For  axampla.  if  doat  aaparalea  from  slag 
while  tha  slaa  ia  being  tranaportad.  can 
the  duat  still  be  cooaidared  to  ba 
inorganic  solid  dabiis,  or  must  it  be 
segregated  and  managed  separately. 

EPA  intended  that  Ae  daterminatian 
of  whether  a  waste  ia  inorganic  sobd 
datnia  should  be  made  at  tha  point  of 
generatian  of  the  matariaL  If  any  of  die 
aoofriable  waata  mat«ial  does  not 
complete^  pass  through  a  9JS  mm  sieve, 
then  the  entire  quantity  of  waste 
material  qualifiaa  as  inorganic  solid 
debris.  In  addition,  if  the  waste  material 
is  friaUe  p.a..  easily  crumbled)  but  some 
of  the  pieces  (after  crumbling)  will  not 
pass  throogh  a  ^A  mm  sieve,  then  the 
entire  quantity  of  waata  material  is 
coBsaderad  to  be  taiofgBiiic  solid  debris. 
EPA  haa  discussed  diis  issue  at  greater 
\g^fkL  in  a  latter  from  Sylvia  Lowranca 
to  OA.  Vogt  which  letter  is  part  of  tha 
record  tor  tUs  cotrectian  notice  and  is 
available  from  EPA's  RCRA  docket 
Additionally,  wastes  appearing  to 
meat  tha  daflnitiaa  of  iaoiganic  solids 
debris  under  1 208.2(gXO}  (natal  cans, 
containers,  dtuau,  or  tanks)  and  (g)(7) 
(metal  mita.  bolta,  pipea,  pmapa.  vahrea, 
appHancas  or  indastrial  aqaipmant) 
often  contain  organic  parts  that  are 
difficult  to  separata,  lliis  occurs 
parttcalarly  in  cases  such  as:  (1) 
hidnatiial  procesa  equipment  being 
dismantlad:  (2)  tndaatrial  valves 
comprised  of  composites  of  organic  and 
inorganic  matoiali;  and  (3)  appliances 
containing  multiple  coonectad  parte. 
Capacity  for  aizing  and  separation  ia 
also  lacking  for  this  type  of  intnganic 
solid  debris,  the  key  factor  in  EPA's 
determination  to  pant  thia  type  of  waste 
a  national  capacity  variance  (56  FR 
22S50).  niaa,  tha  variance  for  inorganic 
solid  debria  will  apply  to  these 
inseparable  mixtures  except  in 
situations  where,  during  the  diaasantling. 
the  toonhasardooa  organic  materiala  or  a 
sigiificant  portion  of  the  organic 
matariala  are  manually  separable  or 
separaUe  by  siaq>le  mechanical  meana. 
Only  the  inorganic  solid  debris  that  are 
s^»aratad  from  the  nonhaiardous 
oiganica  are  subject  to  the  nattonal 
capacity  variance. 

E.  ApphaAility  of  Criteria  for 
Inotganic  Debris  to  Flue  SJag.  A 
queatioo  haa  arisen  about  whether 
oontainar  glass  flue  slag  generated  by 
tiia  glaaa  manufacturing  and  packaging 
industry  qualifies  as  inorganic  solid 
debris.  Since  this  material  was  once 
molten  and  ia  inorganic,  it  qualifies  as 
inorganic  solid  debria  becauae  it  is  a 
slag,  provided  it  alao  complies  with  all 


of  the  remainiiv  crttaiia  In  I  M8JKg)  as 
amended  in  today's  ivla.  (Sea  previons 
section  of  toda^a  preamble  on  hiocganic 
soUd  debria.) 

F.  Afvlioability  of  Soil  and  Debru 
Capacity  Variaace.  A  fraonant  question 
ia  whether  dia  soil  and  d^ria  capacity 
variance  only  appUaa  to  wastes  that 
have  a  treatment  standard  axpraaaed  as 
a  required  method  of  treatment  Aa  a 
point  of  darificatton,  tha  capacity 
variance  for  soil  and  debria  appUaa  to 
■oil  and  debris  oontaminatad  with  any 
waste  for  which  the  treatment  standard, 
whether  expressed  as  a  required  method 
cltraatment  or  aa  a  numerical 
performance  standard,  was  based  on 
incineration,  mercury  retorting, 
vitrification,  add  leaching  followed  by 
chemical  precipitatian.  or  thermal 
recovery  of  metals  (sea  55  FR  22649). 

G.  Identifioation  of  Wattn  aa  Either 
Listed  or  Characteristic.  A  qoeation  has 
arisen  about  a  perceived  inconsistency 
between  amended  40  CFR  282.11,  and 
amended  40  CFR  part  261.  The  Agency 
ia  here  darifying  that  diere  is  no  actual 
inconsistency  between  theae  parts  of  the 
regnlatian.  Aflsendad  1 282.11  statea  two 
drcumstancea  in  which  tibe 
daterminatian  of  hasardoua 
cfaaracteriatic  must  be  made:  (1)  For 
purposes  of  ccmpHanca  with  40  CFR 
part  288  (ainca  no  farther  oooditiana  are 
specified,  the  determinatian  nmst  be 
made  for  all  soUd  wastes  regardless  of 
wfaedier  or  not  dwy  are  listed  hazardous 
wastes):  or.  (2)  if  the  waate  is  not  a 
Usted  hazardous  waste  (dds  includes 
wastes  that  are  not  subiect  to  the  land 
disposal  restrictions,  so  the 
determination  must  be  made  only  for 
solid  wastes  that  are  not  also  listed 
wastes). 

H.  CJassification  of  Wastes  on  §268.7 
Notifications.  Requests  have  been  made 
for  an  explanation  of  how  to  classify 
wastea  as  either  characteristic  wastes  or 
fisted  wastea  (whan  the  waste  is 
considered  both  cfaaracteriatic  and 
fisted)  for  purposes  of  notificatians 
required  under  40  CFR  288J.  The 
preamble  explained  that  tha  most 
specific  treatment  standard  must  be  met 
when  a  Usted  waate  ia  also  a 
characteristic  waste  (55  FR  226S9). 
When  a  liated  waste  is  also  a 
characteristic  waste,  the  EPA 
Hazardous  Waste  Number  (waste  code) 
for  the  most  specific  treatment  standard 
should  be  included  on  the  notification.  A 
variatian  of  this  principle  also  exists.  If 
the  most  specific  treatment  standard  ia 
subiect  to  a  national  capadty  variance 
or  a  caaa^-caae  exteiuian  and  thua  ia 
not  yet  in  effect  then  the  treatment 
standard  for  the  moat  qyedflc  waste 
code  that  is  in  effect  must  be  met  (see  55 


FR  22880).  TUa  waste  code  ^onld  be 
induded  on  the  notificatiaiL 

Scenario  1.  If  both  tha  treatment 
standard  for  a  Usted  waste  and  tha 
treatment  atandard  fat  a  characteristic 
waste  are  in  affect  for  oommoo 
conatitnents,  dian  the  treatment 
standard  for  tha  liated  waate  ai^Ues 
becaasa  it  ia  more  apadfic  (1 288.9(b)).  If 
the  Usted  waate  indodas  treatment 
standarda  for  the  same  constituente  that 
give  the  waate  tts  characteristic  (e.g..  the 
overlap  between  the  metal  standards  in 
F006  and  the  EP  toxic  metals),  die  waste 
code(8]  for  the  characteristic(s)  need  not 
be  induded  on  the  notification  (see 
example  1  below).  If,  however,  the 
treatment  standard  for  tite  Usted  waste 
doaa  not  specifically  address  the 
characteristic  tha  waste  coda  for  both 
the  Usted  waste  and  the  charaderiatic 
waste  should  be  induded  on  the 
notification  (see  example  2  bdow). 

Example  1.  Usted  waste  F0G6  contains 
the  EP  toxic  metal  constituento  cadmium 
(O008).  chromium  (D007),  and  lead 
(DOOe).  Since  the  treatment  standard  for 
F006  ia  mora  specific  and  is  currently  in 
effect  tha  osetal  omstitaenU  are  su^ct 
to  die  FOOe  treatment  standard  rather 
than  the  EP  toxic  treatment  standards 
fbr  those  constituents.  The  question  has 
been  asked  whedier  only  die  F008  waste 
code  should  be  inchded  on  the 
generator's  Uennial  report  (assuming 
the  waate  is  not  both  TC  and  H>  toxic 
becauae  of  the  presence  of  odier 
constitaente),  notification,  and  manifest 
or  shook!  F008.  D008.  D0a7,  and  DOOe  be 
includedf  Only  the  F006  waate  code 
should  be  induded  on  tiw  Irieimial 
report  because  it  is  more  specific  Only 
the  P006  waste  code  should  be  induded 
on  the  notificatian.  for  the  same  reason. 
Only  die  U.S.  Department  of 
Transportation  (DOT)  description  is 
required  on  the  manifeat  (see  Form 
8700n22  item  11):  there  is  no  Federal 
requirement  to  hadnde  the  waste  oode. 
tf  the  State  requirea  the  indnsian  of 
waate  codes,  the  FOOO  code  should  be 
used. 

Example  Z  Spent  pickle  Uqnor,  K062, 
is  an  example  of  a  Usted  waste  that  haa 
a  treatment  standard  cunentiy  in  effect 
This  waste  ia  Usted  for  the 
characteristics  of  carroaivity  aa  weU  as 
for  toxidty  and.  dma.  wouM  also  be 
identified  as  a  D002  waste.  The  question- 
arises  wriiedier  it  is  necessary  to  put 
both  die  K0e2  and  the  D002  waste  codes 
on  the  notification.  Both  the  1C082  and 
D002  waste  codes  should  be  induded  on 
the  notification  becauae  the  K062 
treatment  standard  doea  not  specifically 
address  the  diaracteristic  of  corrosivity. 

Scenario  2.  if  the  treatment  standard 
for  the  Usted  waste  is  suhjed  to  an 
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extension  of  the  effective  date  (dutmgh 
a  national  capadty  variance  or  case-by- 
caaa  extenaian).  and  the  treatment 
standard  for  the  characteristic  waste  is 
in  effect  than  die  treatment  standard  for 
the  characteristic  waste  applias  because 
it  is  ^e  treatment  standard  that  ia 
currentiy  in  effect 

Example.  An  example  is  the  Usted 
waste  KQ48,  which  contains  chromium 
(D007)  and  lead  (D008).  K048  is  subject 
to  a  six-month  national  capacity 
variance;  consequently,  the  treatment 
standard  is  not  in  effect  until  November 
8, 1990.  The  treatment  standards  for  EP 
toxic  chromium  and  lead  became 
effective  on  August  8. 1990  (due  to  a 
national  capacity  variance  granted  to  all 
Third  Third  wastes). 

During  the  period  from  May  8, 1990 
until  August  6, 1990,  the  waste  was 
subfect  to  the  three-month  national 
capacity  variance.  K048  was 
rescheduled  (as  was  10)49.  K06a  K061. 
and  K0S2)  from  the  First  Third  to  die 
Tliird  Third,  and  as  already  mentioned, 
a  three-month  national  capadty 
variance  of  the  May  8, 1990  statutory 
effective  date  was  granted  that 
extended  the  effective  date  to  August  8, 
1990.  The  notification  for  K048  during 
the  three-month  capadty  variance 
should  have  induded  the  K048  waste 
code  and  the  date  upon  which  the  waste 
was  subject  to  this  listed  waste 
prohibition,  November  8, 1990.  The 
notification  also  should  have  included 
the  D007  and  D008  waste  codes  and  the 
date  upon  which  the  waste  was  subject 
to  these  characteristic  waste 
prohibitions,  August  8, 1990. 

During  the  period  from  August  8, 1990 
until  November  8. 1990,  the  waste  is 
subject  to  the  treatment  standard  for  EP 
toxic  chromium  and  lead,  since  the 
effective  date  for  these  wastes  has 
passed  (the  K048  treatment  standard  is 
not  yet  in  effect).  The  notification  should 
indude  the  K048  waste  code  and  the 
date  upon  which  the  waste  is  subject  to 
this  prohibition  (November  8, 1990),  as 
weU  as  the  D007  and  D008  waste  codes. 
The  waste  must  be  treated  to  meet  the 
D007  and  D008  treatment  standards 
prior  to  land  disposal.  See  API  v.  EPA, 
908  F.2d  729,  735-36  (D.C  Cir.  1990). 

When  die  effective  date  for  K048  has 
passed  (November  8, 1990),  the  waste 
will  be  goveraed  by  the  listed  waste 
code  and  must  meet  the  treatment 
standard  for  K048,  since  this  treatment 
standard  is  more  spedfic  for  the  EP 
constituents.  The  D007  and  D008  waste 
codes  may  be  omitted  from  the 
notification  at  that  time. 

Scenario  3.  When  a  waste  is  Usted 
only  for  toxidty  and  displays  a 
characteristic  at  the  point  of  generation 
that  is  not  addressed  as  a  constituent  of 


concern  hi  the  treatment  standard,  the 
notification  muat  indoda  both  the  liated 
waste  code  and  the  cfaaracteriatic  waate 
code.  The  treatment  standarda  for  both 
the  Usted  waste  and  tha  characteristic 
waste  must  be  met  (55  FR  22850  and 
9  2e8.0(b)). 

An  example  of  such  a  scenario  woidd 
be  that  of  die  listed  waste  K061  (listed 
for  toxidty  only)  that  also  contains 
greater  than  5.0  mg/kg  of  arsenic  (D004]. 
Arsenic  is  not  a  constituent  of  concern 
in  K061.  In  this  case,  the  D004  waste 
code  should  be  induded  on  the 
notification  along  with  the  K061  waste 
code,  and  the  arsenic  treatment 
standard  as  well  as  the  K061  treatment 
standard  must  be  met  prior  to  land 
disposal. 

Scenario  4.  EPA  also  prohibite  the 
land  disposal  of  characteristic  wastes 
when  the  characteristic  is  identified  at 
tiie  point  of  disposal  (55  FR  22859  and 
§  268.9(c)).  If,  after  treatanent  a 
hazardous  waste  displays  a 
characteristic  for  the  first  time,  the 
characteristic  code  should  be  added  to 
die  notification  (and  to  die  faciUty 
records).  The  waste  must  be  treated 
again  in  order  to  meet  the  characteristic 
treatment  standard  prior  to  land 
disposal. 

I.  Treatment  Standards  For  Newly 
Usted  F002  and  F005  Constituents.  The 
question  has  arisen  of  whether  the 
technology  standards  for  F002  and  F005 
are  triggered  by  the  presence  of  2- 
nitropropane  and  2-ethoxyethanol,  or 
whetiier  the  waste  has  to  be  Usted  for 
those  components.  The  first  step  in 
determining  what  treatment  standard 
appUes  is  proper  waste  identification.  If 
a  waste  is  identified  as  F002  and/or  as 
F005,  then  the  applicable  treatment 
standard  for  that  waste  must  be  met 
prior  to  land  disposal.  Treatment 
standards  for  2-nitropropane  and  2- 
ethoxyethanol  apply  to  only  wastes 
listed  as  F005  with  those  constituents. 

J.  Applicability  of  the  National 
Capacity  Variance  For  Radioactive 
Mixed  Wastes  to  Mixed  Radioactive/ 
D002  Wastes.  The  Agency  discussed  in 
detail  on  preamble  page  22674  the  issue 
of  applying  the  CaUfomia  list 
prohibitions  to  Third  Third  wastes  that 
are  granted  a  national  capadty 
variance.  The  Agency  is  here 
reemphasizing  that  the  two-year 
national  capadty  variance  granted  to 
mixed  radioactive/scheduled  wastes 
(see  40  CFR  268.35{d])  does  not  apply  to 
mixed  radioactive/D002  wastes  meeting 
the  definition  of  a  California  list 
corrosive  waste  in  S  268.32(a)(1).  The 
California  Ust  requiremenU  apply  to  this 
mixed  radioactive  waste. 

K.  Applicability  of  Treatment 
Standards  to  DOOl  High  TOC  Wastes 


That  Have  Undergone  Phaae 
Separation.  The  treatment  standard  for 
the  high  TOC  snbcategoiy  of  DOOl 
wastea  ia  a  required  method  of 
treatinant  faicinantton  or  foal 
snbstitntion.  It  haa  been  brooi^t  to  the 
attention  of  the  Agency  diat  dda  waste 
may  be  pretreated  and  tfaua  separated 
into  soUd  and  fiqokl  phaaes.  In  some 
cases,  die  soUd  phaae  of  this  waste  does 
not  exhibit  die  charscteristic  of 
ignitability.  The  question  has  been 
asked  as  to  what  treatment  standarda 
and  recordkeeping  procedures  apply  to 
the  soUd  portion  of  this  DOOl  waste 

As  discussed  in  the  preamble  at  pages 
22544,  the  noncharaderistic  soUd  phase 
of  this  waste  would  no  longer  be 
regulated  under  the  hazardous  waste 
regulations,  but  be  subject  instead  to  the 
soUd  waste  regulations.  The  Agency 
considers  pretreatment  processes  that 
separate  leases  of  a  waste  to  be 
acceptable  provided  that  the  remaining 
material  that  exhibite  the  diaracteristic 
is  treated  by  the  required  tedmology. 
Since  the  notification  requirements 
attach  to  hazardous  waste  at  the  point 
of  generation,  this  is  the  proper  point  to 
evaluate  whether  such  notification  is 
necessary  for  the  soUd  waste  portion  of 
the  waste.  The  S  268.7  notification 
requirements  would  not  attach  to  the 
sohd  portion  of  this  waste  because,  at 
the  point  of  generation  of  this  category 
of  waste,  it  does  not  display  the 
characteristic  of  ignitabiUty,  and  is  thus 
nonhazardous.  (As  explained  on 
preamble  page  22544,  each  new 
treatabiUty  group  is  a  new  point  of 
generation  for  characteristic  wastes.) 
The  treatment  residue  fitim  the  use  of 
the  reqidred  technology  may  be  sent  to  a 
nonhazardous  landfiU  (provided  it 
displays  no  characteristic  of  hazardous 
waste).  The  generator  notification  that 
accompanied  the  waste  to  pretreatment 
however,  must  foUow  the  hazardous 
Uquid  portion  of  this  high  TOC  DOOl 
waste  to  the  hazardous  waste  treatment 
fadlity. 

L  Clarification  of  MACRO  Treatment 
Standard  in  §  268.42,  Table  3.  The 
treatment  standard  for  radioactive  lead 
(D008)  solids  is  a  required  method  of 
treatment  Macroencapsulation 
(MACRO).  A  question  has  come  up 
about  the  appIicabiUty  of  this  treatment 
standard  to  mixed  hazardous  wastes 
inside  containers  made  of  elemental 
lead.  The  Agency's  intent  when 
developing  this  treatment  standard  was 
that  the  mixed  hazardous  waste  inside 
the  container  should  be  removed  and 
treated  to  meet  appUcable  treatment 
standards.  Only  the  radioactive 
elemental  lead  container  (and  not 
necessarily  its  contents)  is  subject  to  the 
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treatment  •tandard  specified  as 
MACRO. 

M.  Applicability  of  Mercury 
Wastewater  Treatment  Standards. 
Clarification  of  how  to  apply  treatment 
standards  to  wastes  containing  mercury 
in  its  elemental  form  is  necessary,  and  is 
here  included  in  today's  rule. 
Concentrated  elemental  mercury  is  an 
inorganic  liquid  that  is  relatively 
insoluble  in  water.  Significantly 
quantities  of  elemental  mercury  can  be 
suspended  in  a  mixture  with  aqueous 
wastes,  however,  such  that  the 
elemental  mercury  would  not  be 
considered  a  suspiended  "solid". 
Because  of  this,  aqueous  wastes  with 
suspensions  of  elemental  merciuy,  and 
waste  elemental  mercury  itself,  seem  to 
qualify  as  wastewaters  under  the 
definitions  in  |  288.2(f)  because  they 
contain  less  than  1%  total  organic 
carbon  and  less  than  1%  total  suspended 
soUds. 

In  the  Third  Third  final  rule,  EPA 
established  recovery  (Le..  roasting  or 


retorting)  as  BOAT  for  nonwastewater 
forms  of  mercury  wastes  that  contain 
greater  than  280  mg/kg  of  mercury.  The 
primary  purpose  of  these  processes  is 
the  recovery  of  mercury  in  its  elemental 
form.  It  is  often  difficult  to  distinguish 
between  the  mercury  present  in  wastes 
in  its  elemental  form  versus  in  its 
soluble  ionic  form.  The  Agency, 
therefore,  is  clarifying  that  any  wastes 
that  contain  greater  than  280  mg/kg  of 
total  mercury,  but  that  otherwise  appear 
to  meet  the  definition  of  wastewaters, 
are,  in  fact  classified  as 
nonwastewaters  that  must  be  recovered. 
This  is  consistent  with  the  fact  that  the 
280  mg/kg  level  far  exceeds  the 
solubUity  of  elemental  mercury  in  water. 
Aqueous  suspensions  of  elemental 
mercury  that  contain  this  much  mercury 
should  be  treated  by  simple  physical 
separation  technologies  such  as 
filtration,  decantation.  and 
centrifugation,  with  subsequent 
recovery  of  the  elemental  mercury. 


Any  wastes  containing  less  than  280 
mg/kg  total  merctuy  and  that  otherwise 
meet  the  definition  of  wastewaters  in 
1 288.2(f)  are  considered  to  be  mercury 
wastewaters  and,  as  such,  require 
wastewater  treatment  to  the  applicable 
mennuy  wastewater  levels.  The 
residues  from  these  treatment  processes 
would  need  to  be  evaluated  for 
applicability  of  the  wastewater  or 
nonwastewater  standards  for  mercury. 
It  is  likely  that  some  residues  will 
contain  sufficient  total  suspended 
"solids"  to  be  clearly  classified  as 
nonwastewaters. 

N.  The  Dilution  Prohibition.  The 
Agency  has  received  a  number  of 
questions  regarding  different  aspects  of 
die  dilution  prohibitioa  In  response,  a 
chart  has  been  developed  that  should 
help  those  in  the  regulated  community  to 
understand  when  this  prohibition  could 
apply.  It  is  being  included  in  today's  rule 
as  a  convenience  to  the  reader. 
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or  to  wastes  going  to  no  migration  units 
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IV.  RatknaU  for  ImnMcfiato  Bffedlva 
Date 

Today's  notice  does  not  create  any 
new  re^ilatory  raquirementr,  rather,  it 
restate*  and  clarifies  existing 
requirements  by  correcting  a  number  of 
errors  in  the  June  1. 1990  final  rule  (55 
FR  22S20).  For  these  reasons,  EPA  finds 
that  good  cause  exists  under  section 
aO10(b)(3)  of  RCRA.  42  U.S.C  g003(b)(3). 
to  provide  for  an  immediate  effective 
date.  In  addition,  there  already  was  full 
opportunity  to  comment  on  all  of  these 
issues  during  die  rulemaking  so  that 
further  comment  is  unnecessary.  For  the 
same  reasons,  EPA  finds  that  there  is 
good  cause  under  5  U.S.C  553(b)(3)(B)  to 
promulgate  today's  corrections  in  final 
form  and  that  there  is  good  cause  under 
5  U.S.C  533(d)(3}  to  waive  the 
requirement  that  regulations  be 
published  at  least  30  days  before  they 
become  effective.  Finally,  EPA  notes 
that  althou^  it  is  not  wididrawing  any 
existing  regulatory  language,  all  of 
today's  revisions  operate  prospectively. 

V.  Regulatory  Impact  Analyais 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and.  therefore,  subject  to  the 
reqtdrement  of  a  Regulatory  Impact 
Analysis.  Due  to  the  nature  of  this 
regulation  (technical  amendment),  it  is 
not  "major":  therefore,  no  Regulatory 
Impact  Analysis  is  required 

lilt  of  Sul^ects  fai  Parts  lO,  201. 282. 
2M,  and  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Designated  facility, 
Environmental  protection.  Haxardous 
materials,  Haxardous  materials 
transporting.  Hazardous  waste. 
Intergovernmental  relations.  Labeling. 
Manifests.  Packaging  and  containers. 
Recycling.  Reportable  quantities. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control.  Water 
supply. 

Dated:  November  27, 198a 

MHjrAGeda. 

Acting  AstMant  Adminiatratorfor  Solid 
Wa$te  and  Emergency  ReBpoiue. 

For  the  reasons  set  out  in  the 
l^eamble,  tide  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  149-MAZAR00U8  WASTE 
INJECTION  RESTTUCnONS 

1.  The  authority  citation  for  part  148 
continues  to  read  as  follows: 


Avlfaarily:  Section  3004.  Resoune 
Consetvatlon  and  Racovety  Act  42  U.S.C 
OOOletteq. 

2.  Section  14&10  is  amended  by 
redesignating  paragraph  (c)  as  (e).  and 
adding  new  paragraphs  (c)  and  (d).  and 
Tables  A  and  B  to  the  end  of  the  section 
to  read  as  follows: 

1 148.10'  Waala  apacMic  proMblttona 


(c)  Effective  August  8, 199a  all  spent 
F002  and  F0O5  wastes  containing  solvent 
constituenU  listed  In  Table  B  of  this 
section  are  prohibited  from  underground 
injection  at  off-site  injection  facilities. 

(d)  Effective  November  8, 1990.  the 
wastes  specified  in  paragraph  (c)  of  this 
section  are  prohibited  bom  underground 
injection  at  on-site  injection  facilities. 

(e)  •  •  • 

Table  A 

Acetone 

n-Butyl  alcohol 

Carbon  disulfide 

Carbon  tetrachloride 

ChlorobenzeDe 

Crasolt  and  crefylic  add 

Cydohexanone 

1.2-dicfalorot>enzene 

Etfayl  acetate 

Btl^  benzene 

laobatanol 

Methanol 

Methyiene  chloride 

Methylene  chloride  (from  the  pharmaceutical 

industry) 
Methyl  ethyl  ketone  V 

Nitrobenzene 
Pyridine 

Tetradiloroethylene 
Toulene 

1.1,1-Trichloroethane 
luC.2-Tr(cfaloK>-1.2.2-trif!uoroe  thane 
Trichloroethylene 
Trichlorofluoromethane 
Xylene 

TaUeB 

Benzene 
Z-Bthoxyethanol 
Z-Nitropropane 
1.1.2-Trichloroetliane 

3.  In  §  148.16  paragraph  (c)  is  revised 
to  read  as  follows: 

f  148.16    Waala  spacHIc  prohMtiona 


(c)  Effective  August  8, 1990,  the 
wastes  identified  in  40  CFR  281^1  as 
EPA  Hazardous  Waste  Number  F039 
(nonwastewaters);  the  wastes  specified 
in  40  CFR  261.32  as  EPA  Hazardous 
Waste  Numbers  K002,  K003,  KOOS 
(wastewaters),  KOOS,  K007 
(wastewaters).  K02e,  K032.  K033,  K034. 
and  KlOO  (wastewaters);  the  wastes 
spedfied  in  40  CFR  281.33  as  P006,  POOO, 
P017.  P022,  P023,  P024.  P028,  P031,  P033, 


P034.  P038.  P042.  P04S,  P04e,  P047.  P031, 
pose,  POei  P085,  pots.  P075.  POTe,  P077. 

P078.  vdn,  POOS.  POOS,  pooe.  Pioi.  Pios, 

P116.  P118,  P119,  UOOl,  U004,  U006, 
U017,  U02t  U027.  UOSO.  UOSS,  U034, 
U038,  U039,  U042,  U04S,  U048,  U052. 
U055,  U056,  U0e8,  U071.  U072.  U075, 
U076,  UOTO.  UOei.  U082.  U084.  U085, 
U090.  UOOl.  U096.  U112.  UllS.  U117, 
U118,  Ul2a  U121.  U123,  U125,  U128, 
U132,  U136,  U141.  U145.  U148.  U152. 
U153.  U158,  U160.  U188,  U187.  U181. 
U182.  U183.  U184,  U186,  U187,  U191. 
U194.  U197.  U201.  U202.  U204,  U207. 
U222.  U225,  U234.  U236.  U240,  U243, 
U24e,  and  U247;  and  die  wastes 
identified  in  40  C7R  261.21, 261.23  or 
281.24  as  hazardous  based  on  a 
characteristic  alone,  designated  as  DOOl. 
D004.  D005,  D006,  D008.  D009 
(wastewaters).  DOia  DOll.  D012.  D013, 
D014.  D015,  D016,  D017,  and  newly  listed ' 
waste  F02S  are  prohibited  from 
undergroimd  injection  at  off-site 
injection  facilities. 


PART  261-10ENTIFICATK)N  AND 
USTINQ  OF  HAZARDOUS  WASTES 

1.  The  authority  citation  for  part  281 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  OOOS,  eei2(a),  0021. 
0022.  and  0e3& 

Subpart  C—Ctiaractartotiea  Of 
HazardouaWaato 

2.  Section  261.3  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

S261.3   Definition  of  hazardoua  waste. 

(d)  •  •  * 

(1)  In  the  case  of  any  solid  waste,  it 
does  not  exhibit  any  of  the 
characteristics  of  hazardous  waste 
identified  in  Subpart  C.  (However, 
wastes  that  exhibit  a  characteristic  at 
the  point  of  generation  may  still  be 
subject  to  the  requirements  of  Part  268, 
even  if  they  no  longer  exhibit  a 
characteristic  at  the  point  of  land 
disposal.) 
•       •       •       •       • 

S.  Section  281.2a  paragraph  (b)  is 
revised  to  read  as  follows: 

1281.20   QanaraL 


(b)  A  hazardous  waste  which  is 
identified  by  a  characteristic  in  .this 
Subpart  is  assigned  every  EPA 
Hazardous  Waste  Number  that  is 
applicable  as  set  forth  in  this  Subpart 
l^is  number  must  be  used  in  complying 
with  the  notification  requirements  of 
section  3010  of  the  Act  and  all 
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applicable  recordkeeping  and  reporting 
requirements  under  Parts  262  through 
285. 288,  and  270  of  tills  chapter. 


4.  Section  281.31(a),  the  table  U 
amended  by  revisfaig  the  entry  for  F039 
to  read  as  follows: 


126141 

opaoMa 

(a)  •  •  • 


Indusby  ind  ^PA 
htcunou$  y 
Na 


n» 


Lsechets  liquids  thai  have  paraolaM  IhrausMand  dipoaad  «Mstas)  rasuMng 
olaMMad  as  tazvdous  undsr  Subpart  D  o(  INa  Psrt  (LMchale  rMuMng  Irom 
Hazvdous  Waalei  wd  no  ottwr  Hazardous  Wastes  leMns  ••  EPA  Hswdous 
«id/orF028.) 


of  HKM  tfMd  one  lasfeictsd  imMs   {Tj 
ol  one  or  awe  ol  ttM  Mowing  EPA 
NumbsrW:  FOOO,  Rttl.  PQ22.  FOe«,  F027, 


PART  262-STANDAROS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

1.  The  audiority  citation  for  part  282 
continues  to  read  as  follows: 

Authority:  42  U.S.C  0000, 0012. 0022. 0023, 
0824, 0025.  and  0037. 

2.  Note  2  in  1 262.10  is  revised  to  read 
as  follows: 

5262.10  Purpoaa,aoopa,andapplleab«ty. 

•  •       *       •       * 

Note  2:  A  generator  who  treats,  stores,  or 
disposes  of  hazardous  waste  on-site  must 
comply  with  the  applicable  standards  sad 
pennit  requirements  set  forth  in  40  CFR  parts 
264, 205,  206, 208,  and  27a 

3.  Section  282.11  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

1262.11  Hazardous  waatadatanmnatioa 

(c)  For  purposes  of  compliance  with  40 
CFR  part  26a  or  if  the  waste  is  not  listed 
in  subpart  D  of  40  CFR  part  261,  the 
generator  must  then  determine  whether 
the  waste  is  identified  in  subpart  C  of  40 
CFR  part  261  by  either 

4.  Section  262.34  is  amended  by 
revising  paragraph  (d)(4)  to  read  as 
follows: 

126244   Accumulation  tlma. 

•  •        •        •        • 

(d)  *  •  • 

(4)  The  generator  complies  with  the 
requirements  of  paragraphs  (a)(2)  and 
(a)(3)  of  this  section,  the  requirements  of 
subpart  C  of  part  265.  the  requirements 
of  40  CFR  26a7(a](4):  and 


PART  26S-LAND  DISPOSAL 
RESTRICTIONS 

1.  The  authority  citation  for  part  2BB 
continues  to  read  as  follows: 


AttOority:  42  U.S.C  0006.  Oei2(a),  0021,  and 
0024. 

2.  Section  268.2  is  amended  by 
revising  paragraphs  (d),  {f)(l),  (f)(2),  and 
(g)  to  read  as  follows: 

2084   Danoraona  appacaoia  HI  aw  pan. 

(d)  Nonwaetewaten  are  wastes  that 
do  not  meet  the  criteria  for  wastewaters 
in  paragraph  (f)  of  this  sectioiL 

•  *       *       •       • 

(1)  FOOl.  F002.  F003.  F004,  POOS. 
wastewaters  are  solvent-water  mixtures 
that  contain  less  than  1%  by  weight  TOC 
or  less  than  1%  by  weight  total  POOl. 
P002,  F003,  F004.  F005  solvent 
constitiients  listed  in  (  26a41,  Table 
CCWE. 

(2)  KOll,  K013.  K014  wastewaters 
contain  less  tiian  5%  by  weight  TOC  and 
less  tiian  1%  by  weight  TSS,  as 
generated. 

*  *        •        •        • 

(g)  Inorganic  Solid  Debris  means 
nonfriable  inorganic  solids 
contaminated  with  D004-D011 
hazardous  wastes  that  are  incapable  of 
passing  through  a  9.5  mm  standard 
sieve;  and  that  require  cutting,  or 
crushing  and  grinding  in  mechanical 
sizing  equipment  prior  to  stabilization: 
and,  are  limited  to  the  following 
inorganic  or  metal  materials: 

(1)  Metal  slags  (either  dross  or  scoria); 

(2)  Classified  slag; 

(3)  Glass: 

(4)  Concrete  (excluding  cementitious 
or  pozzolanic  stabilized  hazardous 
wastes); 

(5)  Masonry  and  refiactory  bricks; 

(6)  Metal  cans,  containers,  drums,  or 
tanks; 

(7)  Metal  nuts,  bolts,  pipes,  pumps, 
valves,  appliances,  or  industrial 
equipment;  

(8)  Scrap  metal  as  defined  in  40  CFR 
261.1(c)(6); 

3.  Section  268.7  is  amended  by 
redesignating  paragraphs  (a)(6)  through 
(a)(9)  as  paragraphs  (a)(7)  dm)ugh 


(a)(10):  by  revising  paragraphs  (a) 
infroductory  text  (a)(l)(U),  (a)(2)(i)(B). 
(a)(3)(ii).  (a)(7),  (b)(4)(ii),  and  the  section 
head^  and  by  adding  paragraph  (aK6) 
to  read  as  follows: 

1266.7   Waala  anaiysia  and  raoordkaaplno. 

(a)  Except  as  specified  in  |  28842  of 
this  part  if  a  generator's  waste  is  fisted 
in  40  CFR  part  261,  subpart  D,  die  , 
generator  must  test  his  waste,  or  test  an 
extract  using  the  test  method  described 
in  part  261,  appendix  II.  or  use 
knowledge  of  the  waste,  to  determine  if 
the  waste  is  restricted  fiom  land 
disposal  under  this  part  Except  as 
specified  in  S  268.32  of  this  part  if  a 
generator's  waste  exhibits  one  or  more 
of  the  characteristics  set  out  at  40  CFR 
part  261.  subpart  C  the  generator  must 
test  an  exbact  using  the  test  method 
described  in  appendix  IX  of  this  part  or 
use  knowledge  of  Uie  waste,  to 
determine  if  the  waste  is  restricted  fixnn 
land  disposal  under  this  Part 

(ii)  The  corresponding  treatinent 
standards  for  wastes  FOOl^tXIS.  FOSa 
and  wastes  prohibited  pursuant  to 
S  268.32  or  RCRA  section  3004(d). 
Treatment  standards  for  all  other 
restricted  wastes  must  either  be 
included,  or  be  referenced  by  including 
on  the  notification  the  applicable 
wastewater  (as  defined  in  S  2684(f))  or 
nonwastewater  (as  defined  in  S  268.2(d)) 
category,  the  appUcable  subdivisions 
made  within  a  waste  code  based  on 
waste-specific  criteria  (such  as  D003 
reactive  cyanides),  and  the  CFR 
section(s)  and  paragraph(8)  where  the 
applicable  treatment  standard  appears. 
Where  the  applicable  treatment 
standards  are  expressed  as  specified 
technologies  in  i  26a42,  die  applicable 
five-letter  treatment  code  found  in  Table 
1  of  I  26a42  (e*.  INCIN.  WETOX)  also 
must  be  listed  on  the  notification. 
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(B)  Hm  con—ponding  txeatamt 
•tuMlardi  for  wattM  FOOV-FQOS.  FQ30. 
and  wutM  prohibited  purwant  to 
1 2e&32  or  RCRA  a«ction  30(M(d). 
Treatment  standards  for  aD  other 
restricted  wastes  must  either  be 
included,  or  be  referenced  by  including 
on  the  notification  the  applicable 
wastewater  (as  defined  in  i  268^!))  or 
nonwastewater  (as  defined  in  i  28e!2(d)) 
category,  the  applicable  subdivisions 
made  within  a  waste  code  based  on 
waste-spedfic  oiteiia  (such  as  D003 
nactirt  cyanides),  and  the  CFR 
see(ioii(s)  and  para^aphCs)  where  die 
applicable  treatment  standiard  appears. 
Where  die  applicable  treatment 
standards  are  expressed  as  specified 
technologies  in  i  UML  the  applicable 
five-letter  treatment  code  foandin  Table 
1  of  1 2aS.4Z  (e^g..  INON.  WETOX)  also 
must  be  listed  on  the  notification. 

(3)  *  •  • 

(ii)  The  conesponding  treatment 
standards  for  wastes  FOOl-FDOS.  ¥030, 
and  wastes  prohlbitad  pnrsoant  to 
1 2e&32  or  RCRA  section  a004(dl. 
Treatment  standards  for  all  other 
reetrioted  wastes  must  either  be 
included,  or  be  reforenced  by  including 
on  the  notificatioo  the  applicable 
wastewater  (as  defined  in  1 2e&2(Q)  or 
nonwastewater  (as  defined  hi  1 288i2(d)) 
category,  the  applicable  subdivisions 
made  within  a  waste  code  based  on 
waste-spedfic  criteria  (sudi  as  D003 
reactirocyanidaty.  and  the  CFR 
sectlon(s)  and  paragraph(s)  where  the 
applicable  treatment  standard  appears. 
Where  the  applicable  treatment 
standards  are  expressed  as  specified 
technologies  in  1 206.42,  the  appUcabte 
five-letter  treatment  code  found  In  Table 
1  of  1 2ia42  (e.g..  INCIN.  WROX)  abo 
must  be  Uatad  oa  the  aotificatloa. 
•       •       •       »       • 

(0)  If  a  generator  determines  diat  he  is 
tnaniigtng  «  restricted  wasto  that  is 
excluded  from  the  definition  of 

hazardous  or  soUd  waste  or  exempt 

from  SubtMle  C  r^nlation.  under  40  CFR 
2BL2-2B14  subsequent  to  the  point  of 
generatioa.  he  must  place  e  one-time 
notice  stating  such  generation, 
subsequent  exdosion  from  the  definition 
of  hazardoos  or  solid  waste  or 
exenptioa  frtxn  Subtitle  C  regolatioa 
and  the  dispoeMoo  of  die  waste,  in  die 
fedlity's  file. 

(7)  Generators  most  retetai  on-site  a 
copy  of  aU  notices,  oertiflcations, 
demonstrattons.  wasto  analysis  date, 
and  other  docomentatioa  produced 
pursuant  to  diia  section  for  at  least  five 
yean  from  the  date  that  the  waste  that 
is  the  subject  of  such  documentetion 
was  last  sent  to  on-site  or  off-site 


treatment,  storage,  or  disposal  The  five 
year  record  ntention  period  is 
automatically  extended  during  die 
course  of  any  unresolved  enforcement 
action  regarding  die  regulated  activity  or 
as  requested  by  the  Administrator.  The 
requiremente  of  diis  paragraph  apply  to 
sobd  wastes  even  «rfaen  the  hazardous 
characteristic  is  removed  prior  to 
disposal  or  when  the  waste  is  excluded 
from  the  definition  of  hazardous  or  solid 
waste  under  40  CFR  281:2-2S1A  or 
exempted  from  Subtitle  C  regulatioo. 
subsequent  to  the  point  of  generation. 

(b)  •  •  ' 

(ii)  The  corresponding  treatment 
standards  for  wastes  F001-F006.  F090, 
and  wastae  prohibited  pursuant  to 
1 288.32  or  RCRA  section  a004(d). 
Treatment  standards  for  all  other 
restricted  wastes  must  either  be 
induded.  or  be  referenced  by  including 
on  the  notificatian  the  appUcabte 
wastewater  (as  defined  in  1 2B8.2(f))  or 
nonwastewater  (a*  defined  in  1 2ea2(d)) 
category,  die  applicable  subdivisions 
made  within  a  waste  code  based  on 
waste-epedfic  criterte  (su^  as  D003 
reactive  cyaaidee).  and  the  CFR 
secdoiKs)  and  parayaphCs)  where  die 
appUcabte  treatment  standiard  appears. 
Where  die  appUcabte  treatment 
standards  era  expressed  as  specified 
technologies  in  1 286.42.  die  appUcabte 
five-tetter  treatment  code  found  in-Table 
1  of  i  286.42  (e^  INON.  WETOX)  also 
must  be  indaded  on  the  notification. 

4.  Section  286.9  ie  amended  by 
revising  para^aphs  (a)  and  (dMl)(H)  to 
read  as  follows: 


(ii)  A  description  of  the  waste  as 
initially  generated.^  indudlng  the 
appUcabte  EPA  Hazardous  Waste 
Number(s).  die  appUcable  wastewater 
(as  defined  in  |  288.2(f))  or 
nonwastewater  (as  defined  in  i  286.2(d)) 
category,  and  the  subdivisions  mads 
widiin  a  waste  code  based  on  waste- 
spedfic  criteria  (such  as  D003  reactive 
cyanides). 


(a)  The  initial  generator  of  a  soUd 
waste  must  determine  each  EPA 
Hazardous  Waste  Number  (waste  code) 
appUcabte  to  the  waste  in  order  to 
determine  die  appUcable  treatment 
standards  under  subpart  D  of  this  part 
For  purposes  of  part  286.  die  waste  wiU 
carry  Uie  waste  code  for  any  appUcabte 
listing  under  40  CFR  part  281,  subpart  D. 
In  addition,  the  waste  wiU  carry  one  or 
more  of  the  waste  codes  under  40  CFR 
part  281.  subpart  C  where  die  waste 
exhibite  a  characteristic,  except  in  the 
case  when  the  treetment  standard  for 
die  waste  code  Usted  in  40  CFR  part  281. 
subpart  D  operates  in  Ueu  of  the 
standard  for  the  waste  code  under  40 
CFR  part  261.  subpart  C  as  specified  in 
paragraph  (b)  of  dds  section. 
•       •       •       •       •  .  -  . 

(IJ  •  •  • 


iSMLlO 

5.  Section  286.10  is  amended  by 
removing  the  entries  for  the  foUowing 
hazardous  wastes:  K048.  K048.  KOSa 
KOSl,  and  K0S2. 

8.  Section  28e.l2(a)  is  amended  by 
addii«  the  fbllowtaig  hazardous  wastes 
in  alphanumeric  order: 


iM6.i2  MsmNlcMonofwastestobe 
evatealsd  by  May  6»  16181 

(a) 

ini.st 


KiM8-01s«>hrad  air  OoteUon  (DAF)  Ooal 
from  the  petroleum  refining  Industry. 
ICot»-^lop  oil  emulsion  soUda  from  the 


K060— Heat  exchaogar  bundle  deanlng 
•Indgs  from  the  petrateuB  rafiaiag  industiy. 

K061— API  Mparstar  ahidts  from  the 
petrateum  lefiaioi  iadttstty. 

K062— Tank  bottoms  (leaded)  from  tiie 
petroleum  refining  indnslry. 


Subpwt  C-ProNMIont  OR  Land 


7.  Section  288.33  is  amended  by 
revteing  paragraph  (b)  to  read  as 
foUowK 


I286J6    waste 
Firat  TMu 


(b)  Effective  August  6. 196^  dw  waste 
spedfied  in  40  CFR  281.32  as  EPA 
Hazardous  Waste  Nos.  K071  is 
prohibited  from  land  disposal 

6.  Section  288.35  Is  amended  by 
revising  paragraphs  (a),  (c),  (d).  and  (e) 
to  read  as  foUows: 


TMrtfTIlM 

(a)  Effective  August  8. 19ea  die 
foUowing  wastes  spedfied  fai  40  CFR 
281  Jl  as  EPA  Hazardous  Waste 
Numbers  F002  (l,14S-trichloroediane), 
FOOS  (benzene),  F0O6  (2-edioxy  edianol) 
F005  (2-nitropropane),  F008 
(wastewaters),  F019,  F02S.  and  F039 
(wastewaters):  die  wastes  specified  in 
40  CFR  261.32  as  EPA  Hazardous  Waste 
Numbers  K002;  K006:  K004 
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(wastewaters);  KOOS  (wastewaters); 
KOOO;  K006  (wastewaters);  KOll 
(wastewaters);  K013  (wastewaters); 
K014  (wastewaters);  K015 
(nonwastewaters);  K017;  K021 
(wastewaters);  ICa22  (wastewaters); 
K026  (wastewaters);  K028:  K029 
(wastewaters);  KOSl  (wastewaters); 
K032;  IC033;  K034;  K035;  K041:  IC042; 
K046  (wastewaters,  reactive 
nonwastewaters);  K046  (wastewatais); 
K04e  (wastewaters);  K050 
(wastewaters^  KOSl  (wastewaters): 
1C052  (wastewaters);  K060 
(wastewaters);  KOOl  (wastewaters)  and 
(high  zinc  subcategory  >  15%  zinc); 
Koeo  (wastewaters,  caldum  sulfote 
nonwastewaters);  K073,  IC063;  K064 
(wastewaters);  1(065:  KOOS 
(wastewaters):  K066  (wastewaters); 
K007;  K086;  idoo  (wastewaters):  KlOl 
(wastewaters);  K102  (wastewaters); 
K105;  and  K106  (wastewaters);  the 
wastes  spedfied  hi  40  CFR  261.33(e)  as 
EPA  Hazardous  Waste  Numbers  POOl; 
P002;  P003:  P004;  POOS;  POOO;  P007:  P006; 
P009;  POlO  (wastewaters);  POll 
(wastewaters):  P012  (wastewaters); 
P014:  P015:  POie;  P017:  P016;  P020:  P022; 
P023;  P024:  P026;  P027;  P028:  P031:  P033: 
P034;  P036  (wastewaters);  POST;  F036 
(wastewaters):  P04^  P04S:  P046:  P047: 
P048;  P04a;  P060;  P061;  P054;  POSO;  P067; 
P056;  P058:  P060:  P064:  P065 
(wastewaters);  POeS;  P067;  P086:  P08e; 
P070;  P072;  POTS;  POTS;  PD78;  P077;  P078: 
POei;  P062:  P064:  P086:  P092 
(wastewaters):  POOS:  POOS:  PGOO;  PlOl; 
P102:  P103:  PlOS:  PIOS;  PllO;  P112;  P113; 
P114:  P115:  P118;  P116;  P119:  P120;  P122: 
and  P123;  and  the  wastes  spedfied  in  40 
CFR  281.33(f)  as  EPA  Hazardous  Waste 
Numbers  UOOl;  U002;  U003;  U004:  UOOS; 
U008:  U007:  U006:  UOOO:  UOIO;  UOll; 
U012:  U014:  U016:  U016:  U017;  U016; 
U019;  U020:  U021;  U022;  U023:  U024; 
U02S:  U026;  U027:  U029;  1)030;  U031: 
U032;  U033:  U034:  U035;  U038:  U037: 
U038:  U039:  U041:  U042:  U043:  U044: 
U045:  U04e;  U047;  U046;  U048:  U050; 
UOSl:  U052:  U053;  U055;  U066;  U057; 
U060;  UOeO;  UOSl;  U062;  U083;  U064: 
U086;  U087;  U068;  U070;  UOTl;  U072: 
U073;  U074;  U076:  U078:  U077:  U078; 
U079:  UOOO:  UOei:  U062:  U063;  U064: 
UOOS:  U068:  UOeO;  UOOO:  UOOl;  U092; 
U003:  U0e4:  UOOS;  UOOe;  U097;  UOOO; 
UOOO:  UlOl:  U103:  UIOS;  UlOO;  uioe; 
UlOO;  UllO;  Ulll;  U112;  U113;  U114: 
U115;  U116;  U117:  U118;  U119:  U120; 


U121:  U122;  U123;  U124;  U12S:  U128( 
U127:  U126:  U129;  U130;  U131;  U1S2; 
U133;  U134;  U135;  UISS  (wastewaters); 
U137;  U136;  U140;  U141;  U142:  U143; 
U144;  U145;  Ul4e;  U147:  U148:  Ul4e: 
U150;  U151  (wastewaters):  U1S2:  U1S3; 
U154;  U1S6;  UlSO;  U167:  U158;  UlSO; 
UieO:  U161:  U162;  U163;  U164;  U16S; 
U168:  U167:  U186:  UlOO;  UlTO;  U171; 
U172;  U173;  U174:  Ul7e:  U177;  U178; 
U170;  U180:  U181:  U162:  Ul83:  U164; 
U16S;  U166;  Uie7;  U166;  U166:  U161: 
U192;  U193:  U194:  U186;  Ul97;  U260; 
UaOl;  U202;  U203;  U204:  U20S:  U20e: 
U207;  U2G6:  U20e;  U210;  U211;  U213: 
U214;  U21Si  U216:  U217:  U218;  U2ig; 
U220;  U222;  U22S:  U226:  U227;  U228: 
U234:  U23e:  U237:  U238;  U239;  U240; 
U24a:  U244:  U24e;  U247:  U246;  U240;  and 
die  following  wastes  identified  aa 
hazardous  based  on  a  characteristic 
alone:  DOOl;  D002.  D008.  D004 
(wastewaters).  D005,  D006;  D007;  DOOB 
(except  for  lead  materials  stored  befwe 
seomulary  smelting).  DOOe 
(wastewaters),  DOIO.  DOll.  D012.  D013. 
D014,  DOIS,  D016,  and  D017  are 
prohibited  from  land  diqiosaL 
•       •       •       •       •.     . 

(c)  Effective  May  8, 1982.  die  following 
waste  spedfied  In  40  CFR  281.31  as  EPA 
Hazardous  Waste  Numbers  F039 
(nonwastewatov);  the  wastes  specified 
in  40  CFR  281.32  as  EPA  Hazardous 
Waste  Numbers  KOSl  (nonwastewaters); 
K064  (nonwastewaters);  KlOl 
(nonwastewaters):  K102 
(nonwastewaters);  Kioe 
(nonwastewaters);  the  wastes  spedfied 
hi  40  CFR  261.33(e)  as  EPA  Hazardous 
Waste  Numbers  POlO  (nonwastewaters); 
Poll  (nonwastewaters);  P012 
(nonwastewaters);  P038 
(nonwastewaters);  P038 
(nonwastewaters);  P06S 
(nonwastewaters):  P0e7;  and  P062 
(nonwastewaters);  the  wastes  specified 
in  40  CFR  281.33(0  as  EPA  Hazardous 
Waste  Numbers  UlSO 
(nonwastewatCTs);  and  UlSl 
(nonwastewaters):  the  foUowing  wastes 
identified  as  hazudous  based  on  a 
characteristic  alone:  D004 
(nonwastewaters):  D006  Qead  materials 
stored  before  secondary  smelting);  and 
D006  (nonwastewaters);  inorganic  soUd 
debris  as  defined  in  40  CFR  288.2(g) 
(w^ch  also  appUes  to  chromium 
refradory  bricks  canylng  the  EPA 
Hazardous  Waste  Numbers  K048-K062): 


and  RCRA  hazardous  wastes  diet 
contain  oatoraBy  occurring  radioactive 
materials  are  prohibited  Cram  land 
disposal 

(d)  Effiective  May  6. 1982,  hazardous 
wastes  Usted  in  40  CFR  2e8.ia  266.11, 
and  266.12  diat  are  mixed  radioactive/ 
hazardoos  wastes,  and  soU  or  debris 
contaminated  with  hazardous  wastes 
Usted  fai  40  CFR  2B6.ia  286.11,  and 
286.12  diat  are  mixed  radioactive/ 
hazardous  wastes,  are  prohibited  from 
landdiqiosal 

(e)  Effective  May  6, 1902.  the  wastes 
spedfied  In  this  section  having  a 
treatment  standard  in  Subpart  D  of  this 
Part  based  on  incineration,  mocury 
retorting,  vitrification,  add  leaching 
followed  by  chemical  predpitetion.  or 
thermel  recovery  of  metals,  and  which 
are  contaminated  soU  or  debris,  are 
prohibited  from  land  disposal 


Subpt  D— "naahnant  8tandarda 

9.  Secticm  286.40  is  amended  by 
revishig  paragraph  (a)  to  read  as 
foUowK 


W  ^^^^^H^^0        ^^^^p^^W^^H^^^W^  ^^w 


(a)  A  restricted  waste  identified  in 
f  28641  may  be  land  disposed  only  if  an 
extrad  of  the  waste  or  of  the  treatment 
residue  of  the  waste  developed  using  the 
test  method  in  Appendix  II  of  part  281 
does  not  exceed  the  value  shown  in 
Table  CCWE  of  1 286.41  for  any 
hazardous  constituent  listed  in  Table 
CCWE  for  diat  waste,  with  die  foUowing 
exceptions:  D004,  D008,  iCOSl,  IC084, 
KlOt  K102.  POia  POll,  P012,  POSa  P036, 
and  U136.  These  wastes  may  be  land 
dteposed  only  if  an  extrad  of  die  waste 
or  of  the  treatment  residue  of  die  waste 
developed  using  either  die  test  method 
in  40  (7R  part  281,  appendix  n,  or  the 
test  mediod  in  appendbcDC  of  this  part, 
does  not  exceed  die  conoentretions 
shown  hi  TaUe  CCWE  of  1 206.41  for 
any  hazardous  constitaent  listed  in 
Tabte  CCWE  for  that  waste. 
•       •       •       •       • 

la  TaUe  CCWE  in  {  26641(a)  te 
revised  to  read  as  foUows: 


126641 

(a)  •  *  • 
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26&41    Table  CCWE.— CoNarmjEirr  Concentdationb  m  Waste  Extract 


CXXM- 


CX)06.. 

O006- 


0007„ 

0006- 

D000(Low 
Marewy 


mg/hQ 
0010 


0011. 


1=001 -fO06 


NA_ 
NA- 


NA„ 


FOOS. 


F007. 


Saealao 


TaMeCQMin 

288.43. 
TiMeCCWm 

286.431 
TflbtaOCWin 

208.43. 

Table  CCW  m 
M6.4S. 

Table  CCW  m 

286.43. 

TiMe2lN 
286.42  and 
TMeCCWIn 


TafbleCCWin 
288.43. 

-MHeOCwm 

28643. 

table2ln 
26642  «id 

Table  CCW  in 


Cadmhan- 


ChromhMi  (Toiaa- 


CAS  No.  tor 


Selenium- 


NA_ 


F008. 


P006. 


FOIL 


f012. 


P016. 


Table  CCW  in 
2864a 


TtfUeCCWtn 


TaWeCCWin 


7440-36-2 

NA 

7440-38-3 

NA 

744(MS-6 

NA 

7440-47-32 

NA 

7436-92-1 

NA 

7436-87-6 

NA 

77S2-46-* 


7440-22-4    NA 


(mg/l) 


NA 


1.1>TllcMore-  1Z^Tl 

T( 

TrtchlocoAuOfonvlhflM 

Xytam 


Cttfomluni  (To(ri)« 


TiMeCCWki 
26643. 


Table  CCW  in 
28643. 


Table  CCW  in 
266.43. 


Table  COW  m 


ChRiMlum  (Tona- 


Ntokel . 


Cadmluni- 


ChromiuNi  (ToM)- 


Cadmium- 


Chpomlum  (Tolii^- 


Nicfcfll  > 


Cadmium.. 


(Ttm- 


NICM"  > 


saver. 
Cttoftvufn.. 


Chromium  (Total) - 


Chromium  (ToM)- 


7440-49-6 

7440-47-32 
7436-62-1 
7440-02-0 
7440-22-4 
7440-43-9 

7440-47-32 
7436-82-1 
7440-02-0 
7440-22-4 
7440-43-9 

7440-47-32 
7430-62-1 
7440-02-0 
7440-22-4 
7440-43-9 

7440-47-82 
7436-02-1 
7440-02-0 
7440-22-4 
7440-43-6 

7440-47-32 
7439-92-1 
7440-02-0 
7440-22-4 
7440-43-0 

7440-47-32 
7439-92-1 
7440-02-0 
7440-22-4 

7440-47-32 


OOS 

60 

1.05 

0.06 

01S 

2.82 

012S 

686 

O06 

0.06 

0.05 

5.0 

0.2S 

020 

005 

O06 

006 

1.12 

0.079 

1.12 

1.05 

O062 

0.06 

0.06 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


NA 
NA 
NA 
NA 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


dno/O 


6.0 
100 
1A 
M 
&0 
OJB 


&7 

ass 

60 
4J1 


« 


<*> 


606 

075 

075 

0126 

076 

O053 

075 

60 

OTS 

096 

076 

0.33 

0126 

033 

O06 

033 

0.41 

0.06 

0M1 

0.96 

015 

0.066 

5.2 

asi 

0.32 
0072 


5.2 

051 

0J2 

O072 

0.066 

5.2 

0.51 

0.32 

0.072 

osm 

5.2 

0.51 

032 

O072 

0066 

5.2 

0.51 

0J2 

0.072 

O086 

62 

OSI 

032 

0U>72 

5.2 


268.41    Table  CCWE.— CoNSTiTueiiTCoiiCENTRATiOMamWASTi 

EXTBACT— C( 

)frtinM8C 

Comnarcial 
caaMcal  name 

Seea(w> 

ReguMad  hazaMtOHa  oonsMuant 

CAS  Na  lor 

fOQUlStBd 

oonttttusnt 

WutoMAtsn 

Waste  code 

ConMMVSBon 
(mg/O 

mm 

(mg/O 

NolM 

F020-F023and 
F026-F028 
dtodn 
containing 
wMlaa*. 

NA—      

NA. 

MA 

Kb)COI>Aa     Hexachloro-dS)enzo-p-  . 

<1pp6 

<ippb 
<1PP«> 
<lppb 
<1PP«» 

<ip»* 

<006ppm 

<0.05p(»i 

<aoippn» 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 

NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

<1pp«> 
<1PI* 
<1PP«» 

<lppb 

<lppb 

<0.05ppm 

<0.05ppm 

<0.01  ppm 

0.073 

(Reearvedl 

0.066 

0.23 

5.0 

52 

0.066 

5.2 

0.51 

0.025 

032 

5.7 

0X)72 

051 

O094 

0.37 

0.094 

0.37 

0.094 

037 

0.094 

0J7 

0X»* 

0.37 

5.2 

0.094 

0.37 

0.094 

0.37 

1.7 

0.2 

0.23 

62 

0.32 

oaia 

OOBS 
5.6 

018 

1J 
0l2O 

1.7 

020 

1.7 

0.20 

1.7 

0.20 

1.7 

0.20 

014 

5.2 

0.24 

032 

Table  CCW  in 
268.43. 

Table  CCW  in 
268.43. 

Table  CCW  in 

268.43. 
Table  CCW  in 

268.43. 
Table  CCW  in 

268.43. 
Table  CCW  in 

268.43. 
Table  CCW  in 

288.43. 
Table  CCW  in 

268.43. 
TaWeCCWin 

268.43. 
Table  CCW  in 

268.4a 
Table  CCW  in 

266.43. 
Table  CCW  in 

268.43. 
TaWeCCWin 

26643. 
Table  CCW  in 

268.43. 
TaWeCCWin 

268.43. 

TaWeCCWin 

268.4a 
TaWeCCWin 

26843. 
TaWeCCWin 

268.43. 
TaWeCCWin 

268.43. 
TaWeCCWin 

268.4a 
TaWeCCWm 

268.43. 
TaWeCCWin 

268.43. 
TaWeCCWin 

268.43. 

dnsiRt. 

ana. 
PeCOO-AH    PentachloroKtbenze^  L 
dtoxina. 

ana. 
TCOO^       TetracWoro-dibenzfrp- 

dkMina. 
1U)F-A«  TeirachloroK»efBOlurana.. 

2^.5-Trichlorophenol 

2,4.6-Trichlarophenol 

2.3,4,6-Tetrachlorophenol 

Pentachloropherwi 

Chromium  (TolaO 

laarl 

F024      

88-06-2 

58-80-2 
87-86-6 
7440-47-32 
7430-e?-1 
7440-02-0 
7440-36-0 
7440-38-2 
7440-36-3 
7440-43-6 
7440-47-32 
7439-82-1 
7439-87-6 
7440-02-0 
7782-49-2 
7440-22-4 
7439-92-1 

7440-47-32 

7439-92-1 
7440-47-32 

7439-92-1 
7440-47-32 

7439-92-1 
7440-47-32 

7439-92-1 
7440-47-32 

7439-82-1 
7440-47-32 

7440-47-32 
7439-92-1 

7440-47-32 
7438-02-1 

7440-47-32 
7440-02-0 
7440-36-0 

7440-47-32 
7440-02-0 

7440-47-32 
7439-92-1 
7440-02-0 
7440-36-2 

7439-92-1 

7440-47-32 

7440-02-0 
7440-47-32 

7440-02-0 
7440-47-32 

7440-02-0 
7440-47-32 

744O-02-0 
.   7440-47-32 

7440-02-0 

7440-43-9 
7440-47-32 

7439-92-1 
.     744O-02-0 

NA 

NA    

NA 

NA. -.. 

NA. - 

NA 

NA. _ 

NA ., 

NA. _„ 

NA 

NA 

NA 

Ntckal                       

F039 

Araenic -       .       -.    • 

Banim          .  .. 

Caffrraum     , ...           

Ptwyiiniifii  fTntan  _._ — ... 

t^ad -     ; 

Msnrury 

Mckat'                     

Sdlwytini                      

Ouo 

irnm 

iMVOT _-_-....- 

Lffad 

K002 

IaaH                                        

K003.   

rTvnmkim  fTnfnA     - 

Load 

K004 

K005 

K006 

(anhydrous). 
K006(hydiated)... 

K007 — -... 

Chromium  (fatal) 

Lewi 

Chromium  (TotaQ 

Lead 

ImmJ                                               

■ 

Chromium  (Total) 

Chromium  (Total) 

Lead                          

K008 

KOI  5....- 

Chromium  (Total) 

Lead 

Chromium  (TotaO 

Nichai                     _..       _. 

K091 

Anliraeny ~.  

IC022 

NA - 

NA.       

Chromium  (TotaO 

Nichel                 

K028     _ 

Chromium  (TotaQ 

Lead —  

Nif^hel 

NA 

NA 

NA 

NA 

NA. 

NA.- _ 

NA. 

NA. 

K031 

K046. — 

K048 -.. 

Anertic .-        

(') 

Lead         _  -... 

Chromium  (TotaO 

NiGkei 

Chromium  (TotaO.         -        _ 

Nickel              

K050 

K051 

K052 

K061  (Low  Zinc 
Subcategory— 
lest  than  15% 
Total  Zinc). 

Chromwm  (TotaO 

Nickel 

Chromium  (TotaQ 

Nk*el 

Chromium  (TotaO 

Nfckel 

Cadmkjm 

Chromkim  (TotaO 

Lead                           

Nickel 
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268.41      TABLE  CCWE.— CONSTmiENT  CONCENTRATIONS  IN  WASTE  EXTRACT— Continued 


ood* 


KWl(HighZinc 


KOaSfCridum 
SuKaM 
Subcalagory). 


K071_ 
K083- 


KOeS- 


KtOO- 


K101. 
K102- 


KIOSOjOW 
Mareiay 
SubcdMOfV"* 
iMsawizao 

mg/kg 


NA- 


NA- 


NA- 


NA- 


NA- 


NA_ 


K106(Low 
Marwry 


iMsllMnZeO 
mg/kg 

Mwcuy-lhal 
annat 


K11$ 


P010- 
P011- 
P012. 
P013. 

pose- 


P036. 


P065(Um* 
Itorcury 
SubcsiMOfv^ 
LMaih««280 
mg/kg 
M«ra«y— 


NA- 


AraanleacU 

AfMraC 

wMnc  nonov. 
Barium  cyankto . 
ixcnKifupnsny 


SmiIm) 


TttotoCCWin 
»S.49. 


M^foufy 


RMEBQ. 


TatotoCCWm 

26S.4a 
TMi2ln 

268.42  and 

TiUaCCWIn 

268.43. 
TMbtaOCWm 

268.43. 
TabtoCCWIn 

268.43. 

Tawaccwm 

268.43. 
TaMaCCwm 

268.43. 
TabtoOCWm 

268.4a 
TobtoCCWin 

268.43. 

TabtaCCWin 

TablaCCWin 

268.43. 
TaW»2ln 

268.42  and 

TablaCCWin 

268.43. 


Tabla2in 
268.42  and 
TablaCCWin 
268.43. 


TabtaCCWin 

268.43. 
TabiaCCWin 

268.43. 
TabtaCCWin 

26843. 
TabtaCCWin 

268.43. 
TabtaCCWin 

268.43. 
TabtaCCWin 

268.4a 
TablaCCWin 

268.4a 
Tabla2in 

26^42  and 

TabtaCCWin 

268.43. 


RaguMad  hazaidoua  oonaWuent 


Ohnn^k^Hl  (ToM)- 


NKKai » 


CAS  No.  for 
fagutatad 
hazaixlous 
conatituant 


Chromium  (ToM). 


CKMum- 


Marcury. 
NIctcal »« 


Araanlc.. 


Chromium  (TotaO- 


Cadmium^ 


Chromium  (ToM). 


Aiaantc.. 

Araanlc. 


Marowy. 


7440-43-8 

7440-47-32 

7439-82-1 

7440-02-0 


7440-47-32 
7439-82-1 
7440-43-8 
7439-92-1 


743»-97-6 

7440-02-2 

7440-38-2 

7440-47-32 
7439-92-1 
7439-92-1 

7440-43-9 

7440-47-32 

7439-82-1 

7440-38-2 

7440-38-2 

7439-97-6 


Waatamtars 


Conoamratkxi 
(mg/l) 


7439-97-8 


HKM. 


Araanlc. 
AiaarMO. 
Araanlc. 
Banum„ 

Araanlc. 
Araanlc- 


Maroury. 


7440-02-0 

NA 

7440-38-2 

NA 

7440-38-2 

NA 

7440-38-2 

NA 

7440-39-3 

NA 

7440-38-2 

NA 

7440-38-2 

NA 

7439-97-6 

NA 

NA 
NA 
NA 
NA 


NA 
NA 
NA 
NA 


NA 

NA 

NA 

NA 
NA 
NA 

NA 
NA 
NA 
NA 

NA 

NA 


NA 


Notaa 


NonwutBwators 


Conoontntton 
(mg/l) 


0.14 
5.2 

0.24 
032 


0.094 
0J7 
0.14 
0.24 


0.025 

0.068 

5.8 

0.004 

037 

0.51 

0.066 
5.2 
0.51 
5.6 

5.6 

0.020 


0.025 


Nota* 


:') 


oa2 

5.8 

('» 

5.8 

(■> 

5.6 

n 

52 

5.6 

(') 

5« 

(•> 

0.20 
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26&41    Tabix  CCWE— CONsrrruEinCkMGCNTRATiONSiN  Waste  ExTRACTM^onOnued 


Waste  coda 


P06S(Low 
Marcuiy 

Subcatagory— ' 
Lass  than  260 
mg/kg 
Marcury— 
inclnarator 
re8Mu6s(and 
aranol 
raaiduaslrom 
RMERCn. 
P073. -. 


COfTVMfCHV 


P0i74... 


P092(Low 

Marcuiy 

SubcaMOory— 

tMS  than  260 

mg/kg 

Marcur^^^ 

rasidHaa  from 

RMERC). 
P092(Low 

Maicury 

"jiimtaQciry — 

LaaalliM2eo 

mg/kg 

Marcury — 


(and 


RMERC». 
P099 — 


(ulminale. 


Saaalao 


Tabla2ln 
268.42  and 
TabtoCCWm 
2M.4a 


Maxcwy.. 


|iNc»w»c«bonyt..-  TabtaCCWin 
268.4a 

Mckal  cywida — |  Table  CCW  in 
268^ta 

Phanyt  marcury      Tabia  2  in 

2eft42and 

TabtaCCWin 

26a4a 


aranol 


P103.. 
P104.. 
P110_ 
P1t4_ 
U032.. 


U051.. 

mas.. 


Phenyl  marcury 
acecata. 


Table2ii» 
268.42  and 
TabtaCCWin 
268.4a 


U144-.. 
U145_. 
U146.... 


U1S1(Low 
Marcury 

*^ifcif  alaaon 

LaaalhanZiiO 

mg/kg 

Itilercuiy— 

reaMueafrom 

RMERQ. 
U151  (fxm 

tAmtuy 

Subcategory— 

Laea  than  260 

mg/ke 

Mercury— that 

aranol 

raelduee  from 

RMERC. 
U204 


Potassium  silver 

cyanlda. 
Setenourea 

Silvar  cyanMe 

TebaaOV  laad- 

Thailum  aalenite.. 

CakAm 

chmnata. 
Craoeota 

Cacodyfic  acJd- 

Leedi 


Lead  subacetate. 
Mercury 


TabteCCWin 

268.43. 
TabtaCCWin 

268.4a 
TabteCCWin 

268.43. 
TabteCCWin 

26a4a 

TabteCCWin 

268.4a 
TablaCCWin 

26&4a 
TabteCCWin 

2e6.4a 
TabteCCWin 

268.4a 
TebteOCWm 

26e.4a 

Table  CCW  m 

268.4a 
TablaCCWin 


Mercury., 


Selenium  dioxide. 


TabteCCWin 
268.43  and 

TaWa2in 
268.42. 


TablaCCWin 
26^48  and 

Tabte2in 
26a42. 


TabteCCWin 
26a4a 


Re^tted  hanrdaMa 


Nnkel. 


CAS  No.  for 


hazaidoua 
conadtuenl 


7439-87-6 


Nickel. 


Mercury. 


Mercury — 


7440-02-0 
7440-02^ 
7438-«7-8 


WestBwalara 


ConoentiHtkm 
(mg/D 


NA 


7439-97-6 


NA 
NA 
NA 


Notoa 


(mg/l) 


Noiaa 


8029 


NA 


Sawer. 


Selenium... 
Silwer 


Selanium- 


Chfomium  (TotaQ... 


Graeme. 


Mai'cwy.. 


7440-22-4 
7782-49-2 
7440-22-4 
7438-82-1 
7782-49-2 
7440-47-32 

743e-8e-t 

7440-38-2 
7439-62-1 
7430-82-1 

7439-«2-1 
7439-97-8 


oa2 

«l32 

0.20 


a025 


lulercury.. 


Selenium- 


7439-97-8 


NA 
NA 
NA 
NA 

m. 

NA 
NA 
NA 
NA 
NA 
NA 


7782-40-2 


NA 


0072 

5.7 

0lO72 

est 

9094 

0LS1 

8j» 

0.51 
0.51 
831 
0.20 


(■> 


0.005 


5.7 


I 
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268.41    TABi£CX:WE.-C0N8TmicNTCk)NCC»fTiUTK)i«  IN  Waste  Extract— Continued 


UB^O*> 


TiUaOOWIn 
208.43. 


n«0uMid  huanloua  oonaMMM 


QMMnWRiM 


CAS  No.  lor 


hnsnloM 
oonoMiont 


7782-4S-2 


(mg/l) 


NA 


(«»/«) 


5.7 


11.  In  t  268.42  paragraph  (a)(2),  Table 
1.  Table  2.  and  Table  3  in  paragraph  (a) 
are  reviaed.  and  paragraph  (a)(3)  is 
added  preceding  Tables  1-3  to  read  as 
foUows: 


§  269.42    Trsdnisirt 


(a)  •  •  • 

(2)  Nonliquid  hazardous  wastes 
containing  halogenated  organic 
compounds  (HOCs)  in  total 
concentration  greater  than  or  equal  to 
1.000  mg/kg  aiui  liquid  HOC-containing 
wastes  that  are  prohibited  under 
1 288.32(eHl)  of  this  part  must  be 
incinerated  in  accordance  with  the 


requirements  of  40  CFR  part  284,  subpart 
O,  or  40  CFR  part  265,  subpart  O.  These 
treatment  standards  do  not  apply  where 
the  waste  is  subject  to  a  part  268, 
subpart  D,  treatment  standard  for  a 
specific  HOC  (such  as  a  hazardous 
waste  chlorinated  solvent  for  which  a 
treatment  standard  is  established  under 
I  288.41(a)). 

(3)  A  mixtiu«  consisting  of 
wastewater,  the  discharge  of  which  is 
subject  to  regulation  under  either 
section  402  or  section  307(b)  of  the 
Clean  Water  Act  and  de  minimis  losses 
of  materials  from  manufacturing 
operations  in  which  these  materials  are 
used  as  raw  materials  or  are  produced 
as  products  in  the  manufacturing 


process,  and  that  meet  the  criteria  of  the 
DOOl  ignitable  liquids  containhig  greater 
than  10%  total  organic  constituents 
(TOC)  subcategory,  is  subject  to  the 
DEACT  treatment  standard  described  in 
Table  1  of  this  section.  For  purposes  of 
this  paragraph,  de  minimis  losses 
include  those  from  normtd  material 
handling  operations  (e.g.,  spills  from  the 
unloading  or  transfer  of  materials  from 
bins  or  other  containers,  leaks  from 
pipes,  valves  or  other  devices  used  to 
transfer  materials);  minor  leaks  from 
process  equipment  storage  tanks,  or 
containers:  leaks  from  well-maintained 
pump  packings  and  seals;  sample 
pur^ngr,  and  relief  device  discharges. 


Tabi£  1.— Techmouxjy  Cooes  and  Description  of  TECMNOiX)0Y-BAseD  Standards 


OMoripSon  o(  lachnoiogy-taaad  standwds 


AOQAa 
AMLQM: 
SnOQ: 

CARBN: 

CHOXDc 

CHRS): 


OEACT: 
F8U8S: 
HLVfT: 


MOM 
XXJEXt: 


VsMhig  of  cenyrswrt  9mm  IMo  an  ^bMxttng  or  rMCdng  mKis  (Lc  nU  or  IquidH^wiiing  can  to  acoompWwd  ttvough  physical  c«Imm  utttzing 

¥aNw  ^piping,  phyrical  pwwaaSun  of  tia  oonWnor.  and/or  panasaBon  «vou|^  daionalton. 

AmigMMion  of  IqiSd,  olomanM  mareiay  eontMWInalad  wWt  radhMdNa  maMala  uMblng  inorganic  raagsms  such  as  ooppar,  Unc.  nidial,  gold,  and 

suHw  tm  rsauK  In  a  nomquU.  aam^aold  anMtg«n  and  Siaraby  radudng  polsniial  smisalona  of  atsmanM  nwcury  vapocs  to  Iha  air. 

I  of  orgwlca  or  nofwnaWfc  InorgMlea  «.aH  dsgradsMa  Inorganloa  thai  contain  ito  alamants  of  ptosphonA  nikogsn. 

undsr  mm  mnUc  or  anasrobic  condWona  such  tiat  a  sunogata  cowpound  or  mdteator  paiamafar  has  toan  sutolsntlaSy  raOicwl  In 

ki  ttia  rssliliafi  (a.a^  ToM  Organic  Csibon  can  ollsn  to  uaad  as  an  Mtoator  paranwlar  tor  Ito  blodegradatton  of  many  organio 

Garten  adrnpSon  (granUMsd  or  powdsrsd)  of  notHiMaac  morganica,  organo-melaacs.  and/or  organic  conatHuanfs,  opacatsd  such  thai  a  surrogata 
compound  or  Mtoator  paramaisr  has  not  undsigona  braaldhraug^  (a«.  ToM  Organic  Caibon  can  ofMn  to  usad  as  an  Mteaior  paramalsr  tor  Iha 
adaoipdon  of  many  organic  eonaMusma  Swl  OMVioi  to  dtocSy  analyzad  In  wMtawatar  laalduaa).  BraaMhrough  occurs  whan  ttw  cartxin  has 
toooma  sahntad  wWi  Via  oonaMuam  (or  Indtoator  parwnalar)  and  autolantM  changa  In  adsorpSon  raia  assoclslsd  wNh  ttial  oonaMuar*  occurs. 

Chamlcal  or  alacfrotyHc  oridaUon  ulUng  Ito  tolowing  oaddaHon  raaganis  (or  wasia  rsagants)  or  oowWnatlona  of  raagania:  (1)  HypocMorita  (s.g. 
bisach),  (2)  cMoilna;  (3)  chtorlna  dtadda;  (4)  anna  or  UV  (u»s«toM  W^  aasMsd  ozona:  (5)  pamldaa:  (8)  panuWataa;  (7)  psrcMoralss;  (8) 
panwangsntsa;  and/or  (»  otiar  oattdng  raagsnis  of  aqulvalani  aMdancy.  partonnad  m  unKs  oparatad  auch  thai  a  surrogala  compound  or  mdtoator 
paramalsr  haa  baan  sutialanils8y  taduoad  kt  umuaKaMwi  m  Sw  raalduala  (a.g..  Total  Organle  Cartxm  can  otlan  to  uaad  as  an  mdtoator  paramatar 
lor  aw  oddaaon  of  nmy  orgwlc  oonaMluanfs  Ihal  cannot  to  dtoclly  analyzad  in  iwastawalsr  rasiduaa).  Chamlcal  otddallon  ^McMcaMy  mdudas  what 

Chamlcal  radudion  uHring  tm  tolowing  raduoing  ra^anla  (or  wasia  raagania)  or  comtilnationa  of  rsagsnta:  (t)  Suitor  dtoidda:  (2)  aodhim,  potassium, 
or  sftat  asMs  or  auMsa.  tisulii.  niilabliriWsi.  and  pdyaViytana  ^yoola  (a.a.  NaPEQ  and  KPEQ):  (3)  sodtom  hydrosuMda;  (4)  (arroua  saNa;  and/ 
or  (5)  otiar  raduokig  rsaganla  of  aqulMiani  alMancy,  partormad  m  unlla  oparalad  such  that  a  lunogala  compound  or  mSoator  paramalar  haa  toon 
subitwsIKi  raduoad  In  ooncanlrallon  m  Sia  raalduala  (a^^  Total  Organic  Haiogana  can  oflan  to  uaad  aa  an  mdkator  paraiwstar  tor  Ito  ra<tocllon  of 
many  hatogariad  orgvric  conaWuanis  ««al  cannot  to  dtocSy  wialyaad  In  waatewalar  rsslduaa).  Chamlcal  raducllon  Is  conwnonly  uaad  tor  Ito 
poducflon  of  hiBcsvilMit  ctvofflkwi  lo  tfw  trtvslsnt  sislo. 
OaacSvaSon  to  ramowa  «w  hazardoua  oharaOsrtsiea  ol  a  waala  dua  to  la  IgnliabMy.  corroslvity.  and/or  raaclMly. 
ruai  aupaaaiaon  in  >—  oparawd  in  acoowianoa  wan  appacaeia  lacnwcai  oparaang  racjuiaiiiama. 
VWfcalton  of  Ng^  lawal  mtad  radtoadNa  wwlaa  In  unMa  In  complanca  wWi  a>  applcabia  radtoacthw  prolactton  raquiramanla  undar  conkol  of  tto 

Nucfaar  RaguMory  Commission. 

InclnaraMcn  of  wasiss  oortaMng  organica  «id  maicury  In  unMs  oparalad  In  aocordwica  with  Ito  lachnical  oparaiing  rsqukamanta  of  40  Cf^  part  284 

autoart  0  and  part  286  subpsn  0-  Al  iiaslsiialir  and  nonwaalawaisr  rsaiduaa  darlvad  from  «<ia  procaas  must  Ihan  comply  with  ito  ccrrasponding 

I  coda  wSh  oonaUaralon  of  any  appScaMa  subcalagoftaa  (a.g..  High  or  Low  Marcury  Subcatagoriaa). 

In  urtiB  oparalad  In  aocordanca  wHh  ««a  lachnical  oparaSng  raqulramania  of  40  CFR  part  284  sutoart  0  and  part  286  aubpart  a 

(oflan  rafsrrad  to  aa  soNant  SKtadlon)  of  organica  Irom  Iquid  waatos  Into  an  immiactoto  advont  tor  which  tto  hazardoua 

I  he«a  a  graalar  soNant  alMly.  raauMng  in  «t  axtrad  Mgh  m  organica  that  mual  undargo  aMiar  indnarallon,  rauaa  as  a  toal,  or  othar 

raoovary/rauaa  wid  a  rafflnala  (aadradad  Iquld  waala)  proporttonaMy  tow  In  organica  Owl  must  undargo  lUrthor  toalmant  aa  spadfiad  In  Ito 


Macroancapadallon  wMh  aurfaoa  coaMng  matsrtsls  such  aa  pdymaric  organica  (a.g.  raalna  and  plaslics)  or  wHh  a  lackal  of  inart  Inorganic  maiartals  to 
raduoa  surfaca  ai^oaura  to  polanllal  laaching  madto.  Macroancapadalion  spaclBcaSy  dooa  not  Induda  any  malarial  ttial  would  to 
I  aa  a  larSc  or  containar  auwUhig  to  *0  CFR  280.ia 
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Table  1  .—Technology  Cooes  and  Descriftion  of  Tecmnoioqy-Based  STANOARDe-^Contfnued 


Tachnology 
coda 


Dastrlptow  of  lactwwtogy^iasad  slandants 


NEUTR: 

HRJDBR: 
PRECP: 


RBERY; 
RCGAS: 

RCORR: 


RLEAD: 
RMERC 


RMETU 


RORGS: 


RTHRI* 

RZINC: 
STABL: 


SSTRP: 

WETOX: 
WTRRX: 


on  wllh  Ito  tdtowtog  rsagants  (or  wasta  laaganta)  or  combinaltena  d  raagsMK 
In  a  pH  graalar  thw  2  bul  laaa  Vwn  12.6  aa  atiaiurad  In  «w  aquaoua  raaiAMto, 


(1)  Adda:  (2) 


Ondudtog 


Nauirafaalion  < 
rasuWngi 

No  landdtapoaal  baaadon  racydtog. 

Chamlcdpractoltaliondmatato  and  othar  Inorganica  as  insolubtoprac»ltatoadOMtdaa.ly>addaa.iaiboni>ai.«^^ 
or  phosphatoa.  Tto  Idtowing  raagania  (or  wasIa  raagania)  ara  typtoaly  uaad  atona  or  ki  OMi*lnaton:  (1)  Uma  ^  owSaWng  oaJdas  and/or 
hydroiddaa  d  caltium  mni/oi  magnaaium;  (2)  cauaSc  (U..  sodtom  snd/or  potasstom  hyitaddsa:  (3)  aoda  ash  (La,  aodum  cf»W!***H>JO*" 
suMda:  (5)  tonte  aulWa  or  tonic  ditorida;  (8)  alum;  or  (7)  aodbm  auHala.  Addltond  Rocdallng.  ooagdatton  or  aknlar  raaganla/prooaaaaa  «wi 
anhanoa  akidga  dawatoring  charadailallca  ara  not  pradudad  from  uaa. 

Tharmal  racovary  d  DaryNum.  .     _  ^     .  .^     ^      _*  . 

Raoowary/rauaa  d  oumprasaad  gaaaa  mdudtog  todwiquaa  auch  aa  laprocssslng  d  Ito  gaaaa  tor  rsusa/rsaato:  Msring/adsorplion  d  lmpw«sa; 
rambdng tar dkad reusa or raaala: anduaadltogaaaaatoal aouroa.  .,    .  ^  ^     

Raoowary  d  adds  or  taaaa  ulHzing  ona  or  m«a  d  tto  tolowing  r«oo«ary  todmdogiaa:  (1)  DliMKon  (La,  thannal  cwican«tor*  (Jton  «>^>sng« 
(3)  radn  or  adU  adaorptton:  (4)  rwraraa  oamoalt:  and/or  (5)  indnaralon  tar  ttia  racowary  d  ad*-NdKtNs  ««oss  nd  practoda  tto  uaa  ofdtor 
Syslcal  phaaa  aapwalon  or  cuiiuaribafcin  tochrtquaa  audi  aa  dacantatton,  Wtollon  (todudtog  dlraWralton),  and  canlrilugrton,  whan  uaad  In 
oor^undlon  wWi  ttta  abova  lalad  raoovanr  Ischnologiaa. 

Tharmd  racovary  d  toad  In  sacondsry  load  amaWsra.  

Ralorting  or  loaating  in  a  Iharmal  procaadng  unit  capabto  d  vdatifalng  mercury  and  aubaaqusnOy  oondanaing  it)awiMi*i  n<sra»y  wr  rs«yy.  Tto 
ralorttng  or  roaating  unit  (or  tadlty)  mud  to  subjad  to  «to  «  mora  d  tto  tolowinff  (a)  a  Naltond  Emiastons  Standard  fc^^ 
(NESHAP)  tor  mercury;  (b)  a  Beat  Avalabto  Conird  Tad«notogy  (BACT)  or  a  Lowed  Addevabto  Emiaddi  Mt  (LAER)  stondinl  far  meraay 
Imposed  pursuant  to  a  Prevention  d  SIgnMcani  Detoriorallon  (PSD)  pamUl:  or  (c)  a  atato  pemll  Siat  aalablahea  amieaion  Imliations  (ii««n  meentog 
d  section  302  d  tto  Ctowi  Air  Act)  tor  mercury.  Al  waatawaler  and  nonwastewalsr  rasidusa  darlved  Irom  INa  procaea  n«Nl  Sian  comply  with  tie 
conaspondtoig  treatment  dandarda  per  waste  code  wHh  conddaratton  d  any  applcaUa  aubcatogortoa  (a*,  llgh  or  Low  Mercury  SU>catogoriaa). 

Recovery  d  metals  or  inorgadca  utttzing  one  or  mora  d  Ito  tolowing  dred  physical/ramovd  tochnologtos:  (1)  Ion  •«tonga;  0  radn  orsoWM, 
zeoHtee)  adeorption;  (3)  reverae  oamods;  (4)  chetotton/edvent  extraction;  (5)  Iraaze  crystdbation;  (6)  utoaWiaaon  and/w  (7)  dmpto  —*«»-»<- 
(Le.,  cryatalization)-AW«:  Thia  doaa  nd  preclude  tto  uaa  d  other  phydcd  phase  separation  or  concenlrabon  tochniquea  ludi  aa 
Mtradon  (includng  uNraMration),  and  oenlrifugalioa  when  ueed  In  oon)uncllon  with  Ito  above  Msd  recovery  tochnotogiea. 

Recovery  d  organica  utilizing  ona  or  more  d  ttw  tolowing  todwdogtoa.  (1)  DIaiaallon:  (g  thin  am  avaporafion;  CT  steam  stripping;  W  carbon 
adiorpOon:  (5)  crWcd  lUd  extraction;  (8)  IquhMquid  axtoction;  (7)  pradplatton/crystafaaaon  Onctodtog  iraaze  uyaiaMialion);  or  (8)  ctomicd  phaee 
aepmtlon  tochniquea  (La..  addWon  d  adda.  baaea.  demulsMera,  or  dmiar  d>amicato);-Noto:  iNa  doaa  nd  P«!"«J^ '|;?f'^J*P*2^ 
phaaa  separation  tochniquea  auch  aa  a  dacantatton,  filtration  (Includng  uibalMratlon),  and  oanMugalton,  whan  ueed  in  conMwaon  with  the  acova 
laled  recovery  tachnoioglea.  ^^ 

Themtol  recovery  d  matola  or  kwrganica  from  nonwastewators  in  unMa  IdantHtod  aa  Industrid  tamaoea  acconfng  to  40  CFR  280.10  (1),  (8),  (7),  (11). 
and  (12)  under  tto  definition  d  "induslrid  furnaces". 

neemeWng  In  high  temperature  meld  recovery  units  tor  tto  purpose  d  recovery  d  line.  

Stabilzatton  with  tto  Idtowing  ta^anto  (or  waste  ra^ente)  or  combinationa  d  raagania:  (1)  Portland  oamerrt;  or  (2)  fcne/pozzdana  (a*,  "l^  «« 
cement  kfti  dua^-lhia  does  nd  predude  tto  addttion  d  raagento  (eg..  Iron  aatts.  dfcatoa.  and  daya)dedgned  to  enhance  «w  set/cua  time  and/ 
or  oompreidve  atrerylh.  or  to  overal  reduce  tto  toachabWy  d  tto  metd  or  inorganic  

Steam  dripping  d  orgwiica  Irom  IquW  waatae  utfcing  dtod  applcalton  d  ateam  to  tto  wastes  operated  such  thd  Iqdd  arjdv^^ 

aa.  temperature  and  praaaure  rangea  have  been  opttmized.  monSorad.  and  mdnteined.  Thaaa  operating  paiamaters  ara  daparxtenl  yw  «*  os*g" 
pyamatera  d  Ito  unit  audi  aa.  tto  number  d  aaparation  ategea  and  tto  Intemd  odumn  dedgn.  "niua.  rsadBng  In  a  «>n«'«naad  to*ad  wghin 
organica  thai  mud  undergo  either  Incineration,  reuse  aa  a  fud.  or  other  recovery/reuae  and  an  aocSaclad  waatewater  thai  mud  indsrgo  iwwisr 
treatment  aa  apecHled  In  tto  standard. 

Wei  dr  oxidation  pertonned  m  unite  operated  such  that  a  aunogate  compound  w  mdtaator  parameter  haa  been  aitiatanfialy  rartoced  |",'r!^**gg" 
in  tto  radduala  (e;g.,  Totd  Organic  Certwn  can  often  to  ueed  as  an  Indcator  parameter  tor  Iw  oiddalion  d  many  organic  conetfciertt  tm  cannw 
to  drectly  andyzad  In  waatewater  residues).  _^„^,„  _, ^      . .    .■■■ 

Contrdtod  reaction  with  water  tor  highly  reactive  inorgedc  or  organic  chemicala  with  precautionary  controls  tar  protection  d  worker*  urorn  POMnMi 
videni  raactiona  aa  wen  as  precauttonary  contrda  tor  potonid  amtodona  d  loxlc/lgnlteWe  tovel*  d  geaes  rdeesed  djnng  the  re*aiwv 


1:  When  a  combination  d  these  technologle*  (le..  a  treatment  trdn)  la  specified  as  a  dngto  treatiiier*  stanrtor*  Siieonter  ofawScaiton  le^aofiedin 

J268.42,  Tabto  2  by  indicatina  tto  five  letter  technology  code  that  must  to  applied  first,  then  tto  designation  "fb."  (an  abbreviation  far  "toSowad  by^.  then  tne  sve 
letter  technology  code  lor  tto  technology  that  muet  to  applied  next,  and  ao  on.  ^  .^  ...    «.    ...^  ■    ■     ■-      l-  /«,  ik.  k— tamm 

Note  ^When  more  than  one  tachnotogy  (or  treatment  trdn)  are  apedfied  aa  •««»n?Si?,««f»n«i««'«l^  "**.?!? i?Slif2?St?'L222J2Lr3  t^SZi 
tralna)  ve  separated  by  a  semicolon  (;)  with  the  la«t  technology  preceded  by  tto  word  "OH".  Thia  indfcatee  that  any  ona  d  these  BOAT  technologws  or  treatmem 
Iralna  can  to  usad  tor  compltonoe  with  tto  standard. 

268.42    Table  2.— Technology-Based  Standards  by  RCRA  Waste  Code 


Waste 
code 


DOOl 
DOOl 

0001 

DOOl 
0001 
DOOl 


See  also 


NA.. 
NA.. 

NA.. 

NA„ 
NA. 
NA., 


Waste  descriptions  and/or 
treatment  subcategory 


Ignitable  Liquids  based  on 
261 .21(a)(1 )— Wastewaters. 

ignitabto  Liquids  based  on 
261.21(a)(1)— Low  TOC  Ingita- 
bte  Uquids  Subcategory— Less 
than  10%  total  organic  cartxxt 

Ignitabto  Liquids  based  on 
281.21(a)(1)— High  TOC  Ingita- 
bto  Uquids  Subcategory— 
Greater  than  or  aqud  to  10% 
total  organic  carboa 

lgnitat>le  compressed  gases 
baaed  on  261 .21  (aH3). 

Ignitabto  reactives  based  on 
261.21(a)(2). 

Oxldzera  baaed  on  281.21(a)(4)... 


CAS  No.  for 
regulated 
hazardous 

constituents 


NA 
NA 

NA 

NA 
NA 
NA 


Technology  code 


DEACT. 
NA 


NA- 


NA.. 


NA„ 


OEACT. 


Nonwastewators 


NA 
DEACT. 

FSUBS;  RORGS:  or  INCIN. 

DEACT.* 

OEACT. 

DEACT. 
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0002 


0003 
0009 
0008 
0009 


0000 


NA. 


NA. 


NA. 


0000 


00t» 
0013 
0D14 
0019 
0010 
0017 
RM 


F009 

POM 

K02S 
KOCO 
N0S7 
K030 


COME  In  200.41 
Md  Tibia  OCWki 
2a0.49L 


T«Mb  CCME  in  200.41 
andTtfMCCWtn 
no.43. 


TMIl  OCWkt  200.43  _ 
TflblaOCWlnXa0y43- 
TaMOCWh  200.43  „ 
TMa  OCWki  200.43 - 
T«to  OCWki  200.43 - 
TriM  OCWki  200.43 - 
TtMiOCWEtnaBO^I 
WdTiMCCWki 


NM7 


TMaOOMEki  200.41 

MdTibtoCCMrki 

200.43. 
TMsOCMEtnaOO^ 

WtfTaMsCCWt* 

200.43. 
NA 


NA. 


NA. 


TaMOOMEInaaJI 
■NdTabtoCCWIn 
200.43. 


wa 


tntfar 


Add    aubcalagofy 

20i.22(aKi). 
AliaOna  lubmagoiy  tMaad  on 

201.22W(1>- 
Otwr     uwoatxaa     baaad     on 

201.22M(2). 
natiM     auMdaa    baaad    on 

C«ploatwaa  baaad  on 

2ei.23(aKa).  0).  and  m. 

Watv  taacOwa  bMad  on 
2Bl.23M(Q.P).and(4). 

OVtar  raadMa  baaad  on 
201Ji3W<1>. 

Camuoi  oonwnnQ  oaHanaa-.-~ 

iMd  add  bMMaa  (Notac  THi 
orty  wplaa  to  laad 


CAS  No.  tec 

hararrtnua 

LUiaiianiiii 


•a  RCRA  hawdoua 
and  tHl  aia  not  < 


40    CFR    200    or 
undar  olltar  EPA  fayMtona 
(Ma  40  CPR  208.00.). 
Marowy-  (HWi  Marouy  Subcata- 
l/jil    yaalar  f«n  or  m$al  to 
200  aign«  Mil  Maicwy— con- 


(and  ara  not  InUiiaffcr 


Marcurr  (Hl^  Marcufy  Subcala- 
liori  graalw  Mn  or  a^al  to 
200  mg/kBlDlai  Marouy— ^nor- 


Endiin  ...i.. 


i4^) 

2.4.5-TP- 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

7440-43-0 
743»-«2-1 


Tacbnology  coda 


OEACT. 
06ACT. 
OEACT. 


OEACT  (may  not  ba  dhitad) . 

OEACT 

NA 


743e-«7-6 


7438-07-6 


72-20-8 


4    CliM«Mk^rfkA«M^ 


fiMratfon  Of  MfQBfWr 


C«Mii«» 
AM  In 

pfodudtofv 


72-43-5 

8001-3S-1 

84-7&-7 

83-72-1 


OEACT. 
NA 


OEACT. 
OEACT. 
OEACT. 


OEACT  (pMy  not  ba  dk/tod). 

OEACT. 

OEACT. 

OEACT. 


NA- 


NA- 


NA.. 


BnoaorMCM- 


CARBMorMCM- 
WETOX:  or  INCtN. 
BIOOQ;  or  MCtN- 


CHOXO:  aiOOQ:  or  INCIN.- 
CHOXO:o>INCIN. 


RTHRM. 
RUEAa 


HUERCi  or  RMERC 


RMERC 


11(^4&-« 


NA 


(METOX  W  CHOOCO)  to  CAR8N; 

orMCiN. 

BtOOQ;orlNQN 


NA. 
NA. 
NA 
NA. 

IIna. 


toaMMton  «r 
dWh»»noiptwrotfO>tolc  aeM  to 

of 


oonr 


noN.. 


UEXT  toSSTBP  to  CARBN;  or 

MCM. 


INCtN. 


CARBN:  or  INCm . 
CARSrtorlNCIN. 

OEACT 

OEACT 


MCtN 


INCtN. 


MCnC 


OEACT. 

NA 


INdnL 

mciN. 

FSUBS;  or  MCM. 

PSUBSiOrMCM. 

OEACT. 

OEACT. 

OEACT. 

RLEAa 
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K106 


K113 


K114 


K116 


K116 

P001 

P002 

POOS 
P006 

P006 

P007 

P006 

POOS 

P014 

P015 
P016 

P017 

P018 

P022 
P023 

P026 

y 
P027 

PQ28 

P031 
P033 
P034 

P040 

P041 
P042 

P043 

P044 
P046 

P046 

P047 

P048 


Saaalao 


TaUa  CCWE  In  208.41 
widTaUaCOMto 
20L43. 


NA. 


NA. 


NA. 


NA. 


NA.. 


NA. 


NA.. 


NA.. 


NA.. 


NA.. 


NA.. 


NA.. 


NA. 


NA. 


NA.. 


NA. 


NA. 


TabtoCCW  to  268.43. 
NA 


NA. 


NA. 


NA. 


NA. 


NA.>. 


NA. 


NA. 


NA. 


NA. 


NA.... 


NA. 


NA. 


NA.. 
NA.. 
NA„ 


■MS  OMcnpvonv  ■no/or 


from  ttM  VTMfCUfy  Ot^  pfOOMS 
OfHOfinv    pnXwCSon:    ^v^ 

ttwn  or  oqMl  to  260  mQ/kQ 


conOinBM  M|un  ngni  onot  wofn 
Iho  pfiBLaiion  of  loluonodio 
mlno  In  tfw  pioduclion  ol  lo^ 


VKiniit  wovn  no  punncnon  or 
loluonodhwilno  In  ttio  produ^ 
Hon  of  loluonodlomino  vti  hy- 
aroQonnon  or  ovwvovMiono. 

Hoovy  ondt  from  tho  pufttcMlon 
of  loluono<iimlno  In  ttw  pro- 
ducten  of  tokjonodtamlno  ^ 
nyorojaiiauuii  or  ui  nuukmnnim. 

Organic  condanaato  from  toa  act* 
van!  raoovaiy  colunm  to  too 
production  o(  toiuana  dtoo- 
cyanato  vto  ptwaganclion  ol 


CAS  Na  lor 


Wartorto  (>0.3%)-. 
l-Acatyt-2-toiouroa.. 

ANyl  olcohol- 

Aluminum  photpNdo« 
H  Anrtnoothyl  1  Ioomco>oI 


4-Amlnopyvklno» 


Ammonium  plcrdo.. 


Thiophonol  (Donzono  thiol)- 
Boryttum  oust.. 


nt^cnioromofnyiyiwior.. 
Bfomooc 

Biucino ..»»».»».».»»....»-». 

CortxMi  dtouMdo  »MM»»».»w. 
CNorottcofaldehyde 

Ho-Chlorophonyl)  thiouroo.. 

d-ChloropropionHrtte.....^..... 

uonzyi  cnionooM».*«......*w.... 

CyonoQon  ■.■,■■■■..■■■■■■■■■■■■—■■■■.. 
CymoQon  chlorkls.. 
2-Cyclohia(yM,6-dWtrophonol  ....^ 

0.0-DMhyl    O-pyrazmyl    phoo- 


Dlottiyl  p-4iifrophonyl  phoophsto.. 
rpinophrino .~. »m.»»«...»».»m 


Dfitopfopyl 
(DFP). 


fluoroftooaptwto 


alptw.  atptto  niiiiatoylpttarwtoyla- 

mtoa. 
4,6-OinitoHxraaol  talta  — 

2,4-Oitoioblurat  .^ 


NA 


NA 


NA 


NA 


NA. 


CARBN;  or  MCM. 


CARBN:  or  INCM. 


CARBN;  or  MCM. 


CARBN;  or  MCM. 


81-61-2 

681-06-2 

107-02-8 
107-18-6 

20858-73-6 
2763-86-4 

504-24-5 

131-74-8 

106-86-5 

7440-41-7 
642-68-1 

686-31-2 

357-57-3 

75-15-0 
107-20-0 

5344-62-1 

542-78-7 

100-44-7 

460-18-5 
500-77-4 
131-60-6 

287-87-2 


311 
51-43-4 

65-01-4 

80-61-6 
38186-16-4 

122-OS-8 

534-62-1 

641-63-7 


(WETOX  or  CHOXO)  to  CARBN; 

or  INCIN, 
(WETOX  or  CHOXD)  ft  CARBN; 

orMCIN. 
NA. 


(WETOX  or  CHOXO) 

or  MCM. 
CHOXO;  CHRED;  or 
(WETOX  or  CHOXO) 

or  MCM. 
(WETOX  or  CHOXO) 

or  MCM. 
CHOXO;       CHREO. 

BIOOQ;orlNCM. 
(WETOX  or  CHOXO) 

or  MCM. 
RMETU  or  RTHRM - 
(WETOX  or  CHOXO) 

or  MCM. 
(WETOX  or  CHOXO) 

or  MCM. 
(WETOX  or  CHOXD) 

or  INCIN. 
NA 


to  CARBN; 


to  CARBN; 

to  CARBN; 

CARBN; 

toCARBN; 


to  CARBN; 
to  CARBN; 
to  CARBN; 


(WETOX  or  CHOXO)  to  CARBN; 

or  MCM. 
(WETOX  or  CHOXO)  to  CARBN; 

or  MCM. 
(WETOX  or  CHOXO)  to  CARBN; 

or  INCm. 
(WETOX  or  CHOXO)  to  CARBN; 

CHOXO;  WETOX  or  MCM 

CHOXO;  WETOX  or  MCM 

(WETOX  or  CHOXD)  to  CARBN; 

or  MCM. 
CARBN;  or  MCM 


CARBN;  or  MCM 

(WETOX  or  CHOXD)  to  CARBN; 

or  MCIN. 
CARBN;  or  MCM 


CARBN;  or  MCM 

(WETOX  or  CHOXO)  to  CARBN; 

or  INCIN. 
(WETOX  or  CHOXO)  to  CARBN; 

tx  INCIN. 
(WETOX  or  CHOXO)  to  CARBN; 

<v  INQN. 

(WETOX  or  CHOXt^  ft  CARBN; 
or  MCM. 


RMERC. 


P8UB8;orMCM. 

FSUBS;  or  MCM. 
FSUBS;  or  MCM. 
FSUBS;  or  MCM. 

FSUBS;  or  MCM. 

MCtN. 

FSUBS;  or  MCIN. 
FSUBS;  or  MCM 

CHOXD,  CHRB>;  or  MCM. 

INCIN. 

FSUBS;    CHOXD,    CHREO;    or 

MCM. 
MCM. 

RMETL;  or  RTHRM. 

MvJN. 

MCM. 
MCIN- 


MCIN. 

MCM. 

MCM. 

MCM. 

CHOXD;  WETOX;  or  MCM. 
CHOXD;  WETOX:  or  MCM. 
MCM. 

FSUBS;  or  MCM. 

FSUBS;  or  MCM. 

MCM. 

FSUBS;  or  MCM. 

FSUBSorMCM. 
MCM. 

MCM. 

w9^m%- 

MCM. 

POM 

P086 

POST 

P0S8 
P062 

poe4 

POW 


P086 
POOO 

poe7 
poe« 
poee 

P070 

P072 

POTS 

POT* 
POTS 
PQ01 

P0«2 

poe4 
poa6 

POOT 

poes 

P082 


P082 

POOS 
POOS 


PI  02 

P106 

P100 

P100 
P112 

P113 
P11S 

Pile 

PI  IS 

pii» 
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Smum 


NA. 


T«blB0CIWInaSS.43. 

NA 


TIM  CCME  In  2SS.41 
M^TMiCOWIi 


THUS  cowl  iw  a 

■nSTMsOCWin 


NA. 


•Ml/or 


AiWbMm 


FkMrtw. 


RuoraaMSc  add.  todhim  mR... 


'       -     -  -I-    ■     <  ■*    ^4iM^  t 

■ocyanc  Kn,  •myi  < 

MwGwy  UmkwlK  (High  Ummrt 
SubMtisanMrMav  ****  or 
•quH  M  260  mo/ho  taM  Mv- 


NA. 


NA. 


NA. 


NA. 


NA- 


NA. 


NA. 


NA. 


NA. 


TiUa  covin  aSS^. 
NA 


NA. 
NA. 


(M     Notv 
twt  «•  not  kv 

dnaralor  wiMuw  or  —  net 

»ol 


CMN»tor 


2-lwMhytazfflcSno . 


AhScwto. 


l-N^Mhyi^-Motna. 


NA. 


Tabta  CCWE  m  28S.41 
andTMoCCWIn 
28S.43. 


TMiio  CCWE  In  286.41 
■ndTaWoOCWm 


NA. 


NA. 


EndolMI-- 


151 


TT82-41-4 
S40-19-7 

62-T44 

T5T-«e-4 
624.4»« 

62S-Se-4 


62e-SS-« 

lersa-TT-s 

TS-86-S 

Ofr-34-4 

Ts-se-s 

ii6-oe->» 


Tochnoiogy  oodo 


(WETOX  or  OnOMOl  ft  CAR8N: 


(WETOK  or  CHOKOI  ft  CAraK 

or  MCtN. 
(WETOX  or  CHOKD)  ft  CAnSN: 

CAMN:  or  MCM 

(WETON  or  CHOKO)  ft  CAMN: 

NA 


NA- 


ACXiASftNEUTR 

mciN. 

FSUB8:  or  MOW. 
MCIN. 


Ptoryt    nwotfy   ooMMvc    |HV^ 

than  or  oquil  to  200  fUB/IV 

tor  fwMuoo  Of  fovouoo 
raiERQ. 

PtWI^  flMfOtfy  OOOlIlK  (Al 

twl  «•  not  inom- 

and  «•  not 

foolduoo  Irofii  RMERCb 

IM»  of  Morounr  ConlMM). 

rt-PHOflywWomo - — .... 


NA. 


T«bftCCWIn2a«.43. 
ToMo  COW  m  2Sft43. 

NA 


TtW»COWin20S.43. 


OVyCfwWW  W  MRS.. 


TolTMlhyldNNopyrophotphoto .. 


(t>l 

TWoowniCOltoiMo  . 


Anwnonluni  vonoootoM—M** 


•54-11-S 

t0102-43-0 

10102-44-0 

86-63-0 

S2-T5-0 
4S40-40-0 

152-16-6 

20616-12-0 

145-T3-3 

62-3fr-« 


62-36-4 

103-86-6 

T$-44-8 

T606-61-2 
10T-1»-T 

26626-22-6 

'ST-24-0 

3660-24-6 

509-14-6 

1314-32-6 

T446-16-6 

T0-1S-6 

T8-T0-7 

TS03-56-e 


(WETOX  or  CHOXOI 

or  MCM 
(WETOK  or  CHOKD) 

orMCm. 
CHOKOt       CHRB}; 

BIOOQ:  or  MCIN. 
(WETOX  or  CN0KO» 

Of  MCIN. 
(WETOX  or  CHOXO) 

orfCM. 
(WETOX  or  CHOXO) 

or  MCM. 
(WETOK  or  CHOKOI 

orMQN. 

AOQAS 

AOQAS 


ftCARflN: 
ftCARBK 
CARBN: 
ftCARBH 
ftCARBK 
ft  CARBN: 
ft  CARBN; 


CHOXO;       CHREOc 
BIOOQ:  or  MCM. 

NA 


CARBN: 


(WETOX  or  CHOXO) 

CARBKorMCM  — 
RMETUorRTHRM„ 
(WETOX  or  CHOKO) 

or  MCM. 
NA 


ft  CAR8N: 


ftCARBK 


NA- 


MCM. 

P8UB6(    CHOKO;    CHREO;    or 

MCM. 
MCM. 

MCM. 
MCM. 
AOQA& 


(WETOX  or  CHOXO)  ft  CAR8N; 

or  MCM. 
(WETOX  or  CHOXO)  ft  CARBN; 

or  MCM 

CHOXO:  CHREO.  or  MCM 

(WETOK  or  CHOXO)  ft  CARSN; 

Of  MCIN. 
CHOXO:       CHREO.       CARBN; 

Mooter  MCM 
(WETOX  or  CHOXO)  ft  CARSN; 

or  MCM. 

CAR8N:  or  MCM 

CHOXO;   CHREO;   CARSN; 

BIOOQ;  Of  MCM. 
NA . 


NA- 


(WETOX  or  CHOXO)  ft  CARSN; 

n*  MCM 
(WETOX  or  CHOXO)  ft  CARSN; 

Of  IPK>Wv. 


AOGAS. 

FSUBS;    CHOXO(    CHREO; 
MCM. 

MCM. 
MCM. 

FSUBS;  or  MCM. 

RMETU  or  RTHRM. 
FSUBS:  or  MCM. 

RMBiC 


MERC:orRMERC 


MCM. 

CHOXO.  CHREO:  or  MON. 
FSUBS:  orMON. 

FSUBS.    CHOXO.    CHREO:    or 

MCM. 

FSUBS:  or  MCM. 

FWW.    CHOXO:    CHRfeO:    or 

RTHRM:  or  STABL 
RfTHRM;  or  STA8L 

MCM. 

MCM. 
STABL 


oodo 


P120 

U001 

U009 
U006 

UOOT 

U006 

uaio 

U011 

U014 

U015 

U016 

U01T 

U020 

U021 

U023 

U026 

U033 

U034 

U03S 

U036 
U041 

U042 

U046 

U049 

U06S 

U055 

U0S6 

UOST 
U0S6 
U0S9 

U062 

U064 

U0T3 

U0T4 

U06S 

U066 
U06T 

uooe 
uooo 
uoei 
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Sooalw 


TriMoCCW  In  26^43 

NA 


NA. 


TMWoCCWm  266.43. 

NA 


wm  dmiliillono  onrt/nr 


CAS  NB.  tor 


ZmcPtKNpMft  (>««»- 


NA. 


Aoylcscid- 


IM. 


NA. 
NA. 


NA. 


NA. 


NA. 


NA. 


MaoMiydnCH 


Todwology  oodo 


NA. 


NA. 


NA. 


NA. 


T«blo  CCW  In  266.49 1  OiMulioiiilBft. 

NA 


Ttfllo  CCW  m  268.43. 
NA.. 


Ciiboniil  Suortdo- 
T(«eMo«o«MMM«ydo  psoial). 

QilUfiiwbycS 


1<9)loro-2>opoxyp«pano 

(lEpnnnramvav. 
2O«l0RMlhyl  vinyl  olhor — 


NA. 


NA. 


NA. 


T«blo  CCW  m  266.43 1  OtHatmmoim 

NA 


NA. 


4.CtitonH>-tolwWn*  hydrocMortdi. 

Crotonaidehyde 

Cumona 


Cydohaiawa- 


NA. 


NA. 


NA. 


Cydophoaphamida.. 
Daancwyc*! 


1  ZT.60ibanzopyr8na- 


NA. 


NA. 


NA. 


NA. 


NA. 


NA. 


3,3'-Dichlorobenzldina 

da-l  .4.0lohloro.2-t>ul|(laM--.. 
lrana-1  AOIcNoro^-bulylana — 


1 ,2:3.4-a«poxybutan* 

N.N4>elhyttiydraiina 

CO^Otothyl      S-methyMMMphoa- 

ptaMa. 
Dtathyl  atilbaatrol— .-  — 

Dihydroaalrola 


3.3'.Oim«ttKwyt>anzidhw 


1314-62-1 

1314-64-T 

7^0T-0 

TS-Ofr-6 
TS-36.6 

7S.06-1 

TS-10-7 

50-0T-7 

•1-62-S 

482-60-S 

115.02-6 

225-61^ 

9»-eT-3 

9S-09-6 

82-8T-S 

08-OT-7 

494-03-1 

353-SO-4 

75-87-6 

305-03-3 

510-15-6 
106-8»-8 

110-75-e 
107-30-2 

3165-93-3 

41T0-30-3 

98-62-8 

110-82-7 

106-94-1 

50-16-0 

20830-81-3 

2303-16-* 

189-55-0 

91-94-1 

1476-11-6 


1464-53-6 

1615—80-1 

3288-68-2 

56-53-1 

94-58-6 

1 


NA. 


CHCMCO.  CHREO.  or  MCM 

(WETOK  or  CNOMO)  ft  CMWi 


NA. 


STABL 

CHOXO.  CHREO;  or  MCM. 

Mcai 

MCVL 


(WETOX  or  CHOMD*  ft 

or  MCM. 
|WEKM.«  CHO)a))  ft  OMBN; 

Of  MCM. 
(WETOK  ar  CHOIBI  ft  CARBN; 

or  MCM. 
CMETOX  ar  CN0aCO»  ft  CAHBN; 

or  MCM. 
(WETGOC  or  CHOMOI  ft  CAflBN; 

(tf  MCM. 
(WETOX  or  CHOm  ft  CARBK 

or  MCM. 
(WETOX  or  CHOKO)  ft  CARBN; 

cv  MCM. 
(WETOX  or  CHQKOI  ft  CARBN; 

<y  MCM. 
(WETOX  tf  CHOMD)  ft  CARBN; 

Of  MCM 
(WETOK  or  CHOKO)  ft  CARBN; 

or  MCM. 
(WETOX  or  CHOMD)  ft  CARBN; 

or  MCM. 
CHOXO;       CMRHk       CARBN; 

BIOOQ;  or  MCM. 
(WETOK  or  CHOND)  ft  CARBN; 

cv  MCM. 
(WETOX  or  CHOKO)  ft  CARBN; 

or  MCM. 
(WETOX  or  CHOXO)  ft  CARBN; 

or  MCM 
(WETOX  or  CHOXO)  ft  CARBN; 

WMCM 
NA 


MCM. 

FSUBS;  or  MCai 


MCM. 


FSUBS;  or  MCM 


MCM. 

FSUBS;    CHOXO:    CHREO;    or 

MCM. 


(WETOX  or  CHOXO)  ft  CARBN; 
tf  MCM. 

NA 

(WETOX  or  CHOKO)  ft  CARBN; 

or  MCtN. 
(WETOX  or  CHOXO)  ft  CARBN; 

or  MCM. 
(WETOX  V  CHORD)  ft  CARBN; 

or  MCIN. 
(WETOX  or  CHOXO)  ft  CARSN; 

or  MCM. 
(WETOX  or  CHOKO)  ft  CARBN; 

or  MON. 
NA 


CARBN:  or  MCM. 


(WETOX  or  CHOXO)  ft  CARBN; 

or  MCM. 
(WETOX  or  CHOXO)  ft  CARBN; 

Of  MCM. 
(WETOX  or  CHOKO)  ft  CARBN 

or  MCM. 
(WETOK  or  CHOXO)  ft  CARBN; 

tM  MCM. 
(WETOX  or  CHOXO)  ft  CARBN; 

orMCtN. 
WETOX  or  CHOXW  ft  CARBN; 

or  MCM. 
(WETOX  or  CHOXO)  ft  CARBN; 

orSCM 
CHOXO.       CHRH);       CARBN; 

BIOOaerMCM. 
CARBN;  or  MCM  __ 


(WETOX  or  CHOXO)  ft  CARBN; 

(XMCM 
(WETOX  or  CHOXO)  ft  CARBN; 

WMCM. 
(WETOX  or  CHOXO)  ft  CARBN; 

or  MCM. 


MON. 

MCM. 

MCIN. 

MCM. 
MCIN. 

MCM 
MCM. 

MCIN. 

FSUBSiorMCM. 

FSUBS;  orMCM. 

FSUBS;  orMCM. 

FSUBS;  or  MCIN. 
FSUBS:  or  MCM. 
MCIN. 

MCIN. 

FSUB&orMCM. 

MON. 

MCM. 

INON. 

FSUBS:  or  INCM 

FSUBS;    CHOXO.    CHREft    or 

MCM 
FSUBS:  or  MCIN. 

FSUBS:  or  MaN. 

FSUBS:  or  INCIN.    - 

MaN. 
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268.42   TabijE  2.— TKhwoloov-Based  Stawcmrds  by  RCRA  Wastc  Coo6— Continued 


Smi 


■nd/or 


CASNo.«or 


WMtMVStSfS 


uoas 


NA. 


TiMOCWm  281.43. 

NA 


uow 


NA.. 


U0S7 


NA. 
NA. 


UOQQ 
U103 
U1O0 
U110 
U113 
U114 
U11S 
U116 
U119 
U122 
U123 

uia4 

U125 

ui2e 

U132 

U133 

U134 
U13S 
U143 

U147 

U148 

U149 

U160 

U181 

U1S3 
U154 
U186 

uiao 

U163 
U164 
U16S 
U1«7 
U1« 


NA. 


NA. 


1«2'v|piMfvyviydmRW . 


NA. 


EViylm  W^'tfMoctfMiMc  wskl 


NA. 


Etfi)|4 


runvK  mmIm 
FMn 


NA. 
NA. 
NA. 


Furfkral. 


QtydiWiMiyda. 


TMaocwmasMs. 

NA 


nyvvysn  rwWQV 


NA. 


NA. 


TaWa  ODME  m  268.41 
■ndTaUaOCWm 

NA 


MMCury.  (High  Mareury 
Boiy    gmm  tian  or  aqual  to 
280  iDQAm  toM  Marewy)- 


NA. 


MaWiyl  cWorocaiteonala- 


NA. 


dbw. 
MiwiyiwwraMi  — M.... 


NA. 


N^. 


TIMaOCW  In  288.43. 


124-40-3 

621-00-« 
67-»7-« 

110-83-7 

80-1S-8 

78-44-7 

67-14-7 

640-73-8 

77-78-1 

122-88-7 

14».«4-7 

140-88-6 

111-64-6 

76-21-8 

08-46-7 

82-60^) 

60-«>-0 

84-18-8 

110-00-8 

08-01-1 

766-34-4 

70-30-4 

302-01-2 

7664-39-3 

7783-06-4 

303-34-4 

108-31-8 

123-33-1 

108-77-3 

148-82-3 

7430-87-8 

74-83-1 

87-66-1 

78-22-1 

1338-23-4 

70-28-7 

88-04-2 

130-16-4 

134-32-7 

oi'eo-o 


(WETOX  or  CHOXO)  »  CARSN; 
or  INCINl 

(WETCW  or  CHOXO)  lb  CARBN; 

Of  INCIN. 
(WETOX  or  CHOXO)  »  CAfWN: 

orMCtH 
CHOXO;       CHREO.       CARBN; 

BIOOQ:  or  MON. 
(WETOX  or  CHOXO)  to  CARBN; 

Of  INCIN. 
CHOXO:       CHREO:       CARBN; 

BIOOQ;  or  MCm. 
CHOXO:       CHREO;       CARBN; 

BIOOQ;  or  INCIN. 
CHOXO;       CHREO;       CARBN; 

BIOOQ;  or  INCIH 
CHOXO;       CHREO;       CARBN; 

BIOOQ;  or  INCIH 
(WETOX  or  CHOXO)  »  CARBN; 

or  INCIN. 
(WETOX  or  CHOXO)  lb  CARBN; 

orMCIH 
(WETOX  or  CHOXO)  lb  CARBN; 

or  INCIH 
(WETOX  or  CHOXO)  lb  CARBH 

or  INCIN. 
(WETOX  or  CHOXO)  lb  CARBN; 

or  INCIH 
(WETOX  or  CHOXO)  lb  CARBN; 

or  INCIH 
(WETOX  or  CHOXO)  lb  CARBN; 

orlNQH 
(WETOX  or  CHOXO)  lb  CARBH 

orlNan 
(WETOX  or  CHOXO)  lb  CARBN; 

orlNON. 
(WETOX  or  CHOXO)  ft)  CARBN; 

or  MON. 
(WETOX  or  CHOXO)  lb  CARBH 

or  INCIH 
(WETOX  or  CHOXO)  lb  CARBN; 

or  INCIN. 
CHOXO;       CHREO;       CARBH 

BIOOQ;  or  MON. 

NA _ 

CHOXO;  CHREO:  or  INCIN 

(WETOX  or  CHOXO)  lb  CARBN; 

or  INCIN. 
(WETOX  or  CHOXO)  lb  CARBH 

Of  INCIN. 
(WETOX  or  CHOXO)  lb  CARBH 

orMCIH 
(WETOX  or  CHOXO)  lb  CARBN; 

or  INCIN. 
(WETOX  or  CHOXO)  lb  CARBH 

VINCIH 
NA 


(WETOX  or  CHOXO) 

orMCIH 
(WETOX  or  CHOXO) 

Of  INCIN. 
(WETOX  or  CHOXO) 

Of  INCIN, 
CHOXO;       CHREO; 

BIOOG;  or  MQH 
(WETOX  or  CHOXO) 

Of  INCIN. 
(WETOX  or  CHOXO) 

Of  INCIN. 
(WETOX  or  CHOXO) 

orMCIH 
(WETOX  or  CHOXO) 

Of  INCIN. 
NA 


lb  CARBN; 
ft  CARBH 
lb  CARBN; 
CARBN; 
to  CARBN; 
to  CARBH 
to  CARBH 
toCARBN; 


MCm. 

MCM. 
FSUBS:orMCtH 

MOH 

F8UBS;    CHOXO;    CHREO;    or 
MCM. 

FSUBS;    CHOXO;    CHREO;    or 

MCM. 
FSU6S;    CHOXO:    CHREO;    or 

INCIN. 
FSUBS;    CHOXO;    CHREO;    or 

INCIN 
FSUBS:    CHOXO:    CHREO;    or 

MCIH 
MCIH 

FSUBS:  or  MCM. 

MOH 

CHOXO,  or  MCM. 

MOH 

INCIN. 

FSUBS:  or  MCIH 

FSUBS;  or  MCM. 

FSUBS;  or  MCIN. 

FSUBS;  or  MCM. 

FSUBS;  or  MCM. 

MON. 

FSUBS;    CHOXO,    CHREO;    or 

MOH 
AOQAS  to  NEUTR;  or  NEUTR. 
CHOXO;  CHREO;  or  MOH 
MOH 

FSUBS:  or  MOH 

INCINi 

MOH 

MOH 

RRMzHC 

MOH 

FSUBS:  or  MOH 

MCM. 

FSUBS;    CHOXO,    CHREO;    Oi 

MOH 
MOH 

MOH 

FSUBS;orMCIH 

MON. 

MOH 


Wana 
ooda 


U171 
U173 
U178 
U177 
U178 
U182 
U184 

mat 

Ut88 
U181 

U193 

U194 

U187 

U200 

USOt 

U202 

uao8 

U213 

U214 
U215 
U218 
U217 
U218 

U219 

U221 
U222 

U223 
U234 

U238 

U237 

U238 

UMO 

UM4 

U248 
U248 

U248 
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268.42   tabueZ— Tecmnoloov-Baseo  Standards  BY  RCRA  Waste  Ooo6-Con«oued 


Saai 


NA... 


NA. 
NA. 


WaMe  daacrlpltona  and/or 


NA. 


NA. 


NA. 


2.NRroproiwna 

fMMioau  tf  !•  ••wnolWHlna.. 
N-NRroau  N  alliyluiaa. 


CAS  No.  tar 
oofwliluonl$ 


N-NHiuao  N  iwalhytoaa 

M.Nitroao  N  mettiylufalhana. 

Pvaklahyda 

PamacWoroalhana 


NA. 


NA. 


NA. 


NA. 


NA. 


NA. 


t,3-PwitKMno  ^ 


2.Ptoo«na. 


1>Prapanatultona. 


p^araoqulnona. 

ina 


NA. 


NA. 


NA. 


NA. 


TablaCCW  in  268.43  — 

TaWa  CCW  m  288.43 

T^riaCCWm  288.43. — 

taWa  CCW  in  268.43 

NA — 

NA 


Rasofdnol. 


Saccharin  and  aatta. 


NA. 


NA. 


NA. 
NA. 


Taaahydmuran 

ThaKum  0)  aoalala — 
Ttialium(l)carbonato. 
TbaHium  (t)  cMorida. 
(Di 


Thiouraa. 


ToluanadMfaina  ».. 

o-ToUdtaa  liy«Dchlodda.. 


Toluana  dtoocyanale- 
syfTvTiiiiilioaanzana  .. 


NA. 
NA. 


NA. 


Trypan  BM. 


Uracil  mustard. 


Ethyl  caitMmaia. 


NA. 


NA. 


NA. 


NA. 


2.4^)idiiuui)haao)tyac«lc    (i 

andastars). 
Tbiram 


Cyanogen  broaiUe- — 

Warfarin  (.3%  or  lass). 

Zmc  PhoopNda  «10%). 


Tachnotogy  coda 


70-48-8 

1118-54-7 

758-73-8 

80«-89.« 

81S-63-2 

123-83-7 

78-01-7 

804-80-8 

1314-80-3 
100.08-8 

1120-71-4 

107-10-8 

108-61-4 


(WETOX  or  CHOXO)  to  CARBH    INCM. 

(WETOK  or  CHOnn  to  CARBH    801 

or  MCIN 
(WETOX  or  CHOXO)  to  CARBH    80N. 

cv  MCIN. 
(WETOR  or  CHOKO)  to  CARBH    INOH 

orMOH  I    

(WETOX  or  CHOXO)  to  CARBH    INOH 

or  MCIN. 
(WETOX  or  CHOXO)  to  CARBH 

tr  MOM. 
(WETOX  or  CHOXOI  to  CARBH 

(v  MCM. 
(WETOX  or  CHOXO*  to  CARBH 

ormON. 

CHOXO;  CHREO:  or  WON 

(WETCW  or  CHOXO)  to  CARBH 

or  MOH 
(WETOX  or  CHOXO)  to  CARBN; 


FSUBS;  or  MCM. 

FSUBS:OrMCIH 
CHOXO;  CHREO;  or  MCIH 


108-46-3 
•  81-07-4 


1 

S63-88-8 

8533-73-9 

779.-12-0 

10102-45-1 

62-65-5 

62-56-8 

25370-45-8 
638-21-6 

26471-62r6 
98-35-4 

72-57-1 

68-75-1 

51-79-6 

•94-75-7 

137-26-B 

508-68-3 

61-81-2 


(WETOX  or  CHOXO)  to  CARBH 

or  MOH 
(WETOX  or  CHOXO)  to  CARBH 

(WETQK  or  CMOND)  to  GMWH 

orMCIH       

(WETOX  or  CHOXO)  to  CARBH 

arMOH 
(WETOX  or  CHOtni  to  CARBH 

iw  MCIN. 

(WETOX  or  CHOXOI  to  CARBH 

or  MCM. 
(WETOX  or  CHOXO)  to  CARBH 

Of  IP^^VI* 


MCIN. 

N4CM. 

FSUBS;  or  MOH 

MCIH 

FSUBS:  or  MCM. 

•CM. 


NA. 
NA. 


(WETOX  or  CHOXO)  to  CARBH 

(tf  MCM. 
(WETOX  or  CHOXO)  to  CARBH 

arMCM. 

CARBH  or  MCM 

(«»ETOI(  or  CHO»)  to  CARBH 

or  INOH 
CARBH  or  INCW 


(WETOX  or  CHOXO)  to  CARBH 

Of  MCM. 
(WETOX  or  CHOXO)  to  CARBH 

Of  MCM. 
(WETOX  or  CHOXO)  to  CARBH 

or  MCM. 
(WETOX  or  CHOXO)  to  CARBH 

or  MCM. 
(WETOX  or  CHOXO)  to  CARBH 

orMCIH 
(WETOX  or  CHOXO)  to  CARBH 

or  MON. 
CHOXa  WETOX;  or  MON 


(WETOX  or  CHOXO)  to  CARBH 
or  INOH 
1314-84-7    CHOXO.  CHREO,  or  INCM 


FSUBScorMOH 

RTHRM:  or  STABL 
RTHRM;  or  STABL 
RTHRM;  or  STABL 
RTHRM:  or  STABL 
INCM. 

MON. 

FSUBS;  or  MOH 
MCM. 

FSUBS.orMCM. 
MOH 

MOH 

MCM. 

MOH 

MOH 

MCM. 

CHOXO;  WETOX;  or  MOH 
FSUBS:  or  MOH 

CHOXO.  CHREO:  or  MOH 


'CASNuwbargl»antarpaiantco«n>oundor>ly._^^^ 

•  TMa  «MMa  COM  oadttt  in  gaaaooa  lona  and  M  mt  eatagortnd  I 
Nola:  NA  maana  Not  AppNcaUa. 

288.42     TABLE  3.-TECHN0L0GY-BASeD  STANDARDS  FOR  SPECIFIC  RADIOACTIVE  HAZARDOUS  MiXH)  WASTE 


coda 


D002 
0004 


Waala  daacrip8Dna  and/or  IraalNianl  category 


RadkMdkwMgh  lawal 
RadkMKdvaiaghlaMi 


MnaraM  duM«  toa  raprooaMing  of  iMi  nda  adbcMagoiy- 
OMwaiad  durtr«  iia  raprooaMint  at  toai  nda  Wbcaiagory . 


CASNa 


NA. 


NA. 


Tactnoloay  ooda 


NA. 


NA. 


Nof** 


HLVIT. 
HLVlt. 
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268.42   Table  3.— TECHNOtoov-BASCo  Stanoaros  fo«  SPECtFtc  RADiOAcnvE  Hazardous  Mixed  Waste— Continued 


268.43   TABif  (XJW.—CONSTmiENT  Concentrations  IN  Wastes— Continued 


D006 
D006 

D007 
0008 


O008 
0000 

0008 
0008 

0010 
0011 
U151 


WmIc  dMoiipSora  and/or  trMbiMni  otooory 


Ngh  ISMl  wailM  gtrwwHd  during  Urn  wprocuwlng  ol  ktH  rods  wbcatogoiy 

RadtacMM  high  lawal  mt0m  gtnwiHd  during  ttw  riproowilng  ol  ImI  rods  wbcatagory 

Radtoacttw  Mgh  towal  mmtm  gwwrmd  during  «w  nvmcmmQ  ol  fcMl  reds  wbcatagory 

RadkMclM  laad  solda  iMbclagory  (NoIk  twaa  laad  aoUa  Inciuda.  but  ara  tm  Imiiad  to.  aN  tonna  of 
la«l  alMdbig.  and  ottw  aiamanlal  tornia  ol  load.  Ttiaaa  la^  aoHa  do  not  induda  kaatmant  raaiAiaia 
audi  aa  hydraidda  aiudgaa.  o««ar  waataiMlar  traaanam  raaiduala,  or  Indnarator  ashas  that  can  undargo 
cowantlcnal  poaiolanlc  aufafcaion.  nor  do  Viay  inciuda  organolaad  maiarlala  ttwt  can  ba  irwinaratad 
and  alafiad  aa  aah.). 

RadtoacHwa  high  laMi  amlaa  ganaralad  during  Iha  raprocaaaing  ol  fcial  reda  aubcatagory 

ciarnarmi  fnarcunr  connrmnQ  wan  rauKiaovw  nwnmwM 


HydraUk;  ol  contawiinalad  wNh  ntarcunr;  radkwctlva  mMariala  aubcatagory 

RadtoacttM  high  laval  ««alaa  ganaralad  during  Iha  raprooaaaing  ol  hial  reda  aubcatagory.. 
RadhMdKa  high  la««l  laaatai  ganaratad  during  tha  ratxooaaaing  ol  ftial  roda  aubcatagory.. 
RadtoacMva  high  la«ai  waataa  ganaratad  during  Iha  raprocaaaing  ol  fcial  roda  aubcatagory.. 
Marcury:  Etamantai  marcuiy  oontaminatad  with  raiSoactiva  matariaia 


CA8NS. 


NA.. 
NA. 


NA 

7438-87-«. 
7438-87-8. 

NA 

NA 

NA 

7498-87-8. 


Tachnology  coda 


»*j  —  *  -       -  ■  - 


NA. 
NA. 
NA. 


NA. 
NA. 
NA. 
NA. 
NA. 
NA. 
NA. 


Non- 


Waalaooda 


HLVrr. 
HLVTT. 

HLvrr. 

MACRO 


HLvrr. 

AMLQM. 
IMERC. 

HLvrr. 

HLVTT. 

HLvrr. 

AMLQM. 


now:  NA  Wmmm  Nd  AppmOM. 


12.  In  8  288.43.  Table  COW  in 


paragraph  (a),  and  paragraph  (c)  are 
revised  to  read  as  follows: 

(a)*** 

268.43   Table  CCW.— Constituent  Concentrations  IN  Wastes 


{  26S.43    Treetment  •tandento 
I  coneentratione. 


Waataooda 


0003 

Cyanidaa  aub- 
catagory baaad 

261.23(a)(5)). 
0004 


0006- 


0006- 

0007- 
0006.. 
0008.. 


0010.. 
0011.. 


0012 

0013 

0014 

0015 

0016 

0017 

F001-f005  ipam 
aolvanta. 


F001-F005  ipam 
ao^^ants 
(Pharmaoaulical 
Induaby- 


Subcalagory). 
F006 


Commarcial 


NA-. 


NA- 


NA- 


NA_ 


NA- 


NA-. 
NA_ 


NA.. 


NA 

NA. 

NA.- 
NA 

NA-..  " 
NA.-. 


NA- 


NA- 


Saaaiao 


TaWaCCWEh 

268.41. 
TabiaCX;WEIn 

266.41. 
labia  COME  m 

268.41. 
TabiaCCWEin 

266.41. 
labia  COME  m 

268.41. 
TabiaCCWEin 

268.41. 
TabiaCCWEin 

268.41. 
Tibia  CCWE  in 

268.41. 
Tabia  2  m  268.42 .. 
labia  2  In  268.42 .. 
Tabia  2  m  268.42 ., 
TabIa  2  In  268.42 . 
Table  2  m  266.42 . 
Table  2  m  268.42 . 
TabiaCCWEin 

268.41  and 

Tabia  2  m 

26&42 
NA 


TabiaCCWEin 
888.41. 


Ragj^tad 
hazardoua 
oonalituant 


Cyanidaa  (TotaO- 
Cyanidaa 
(AniatwMa). 


Araanic 

Barium 

Cadmium 

Chromium  (TotaO . 


Saianhim. 

OMVUI  — .... 

Endrtn 


Utothoiyciiioi 

Toxaphana 

44-0 

2,4,5-TP  (SKvax)-.. 
1.U- 

Trichioroathana. 
Bwavm _., 


Malhyiana 
chiorida. 


Q^anidaa  (TolaO- 
Cyanidaa 
(Amanabia). 

Cadmium 

ChfOfwiuHi M.M 


CASnumbar 

■  -   —  i-^-j 

for  PBQUMIM 

hazvdout 
consMiMnt 


57-12-6 
57-12-6 


7440-38-2 

7440-38-3 

7440-43-8 

7440-47-32 

7438-82-1 

7438-87-6 

7782-48-2 

7440-22-4 

720-20-8 
58-88-8 
72-43-5 
8001-35-1 
84-75-7 
83-76-5 
71-55-6 

71-43-2 

75-08-2 


57-12-5 
57-12-5 

7440-43-8 

7440-47-32 

7438-42-1 

7440-02-0 


Wastewatera 


Concantfatlon 
(mg/l) 


(♦) 
086 


5.0 

■  100 

1.0 

6.0 

5.0 

0.20 

1.0 

6.0 

NA 
NA 
NA 
NA 
NA 
NA 
0.030 

0.070 

0.44 


1.2 


1.6 

032 

0.040 

044 


Concantiatlon 
(mg/kg) 


580 
30 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

013 
0.066 

018 
1.3 

10.0 
7.8 
7.6 

3.7 

NA 


580 
30 

NA 
NA 
NA 
NA 


(•) 


F307 

F008... 

F008- 

F010... 
Foil- 

F012. 

F018. 
F024. 


ConvvwcW 
chMTricfll  nMiw 


NA- 


NA- 


NA- 


.  NA 


NA- 


NA.. 


NA- 


(") 
(') 
(•) 
(') 
(•) 
(•) 
(•) 

(•) 


(=025  (Light  Enda 
Subciitgofy). 


NA.- 


Saaalao 


TabiaCCWEin 
268.41. 


TabiaCCWEin 
268.41. 


TaMaCCWEIn 
268.41. 


NA- 


Ragulatad 
hazardoua 
conatHuarA 


CywMaa  (Total)- 
Cyanidaa 

(Amanabia). 
Chromium  (Total). 


Nicfcal 

Cyanidaa  (TotaO- 
Cyanidaa 
(Amanabia). 

Chromium  — .— . 


racKai . 


Cyanides  (TotaO- 
Cyanidea 

(Amenabia). 
Chromium .-— .-. 


CASnumbar 

ior  laoulatad 

hordoua 

conatMuarM 


Cunuaritatton 
(mg/l) 


TabiaCCWEin 
268.41. 


TMilaCCWEIn 
268.41. 


TabiaCCWEin 
266.41. 


TaUaCCWEh 

268.41  Kid 
Table  2  in 

268.42  (Note: 
R>24  organic 
standards  muat 
ba  treated  via 
Incineration 
(INQN)). 


Nickel 

Cyanldas  (TotaO- 
Cyankles 

(AmeniMe). 
Cyanldea  (TotaO.- 
Cyanidaa 

(Amenable). 
Chromium  (TotaO. 


Mckal 

Cyanides  (TotaO  .- 
Cyanktaa 

(Amenable). 
Chromium  (TotaO . 


Mckal 

Cyanldea  (Total).- 

Cyankles 

(Amenable). 
Chromium  (TotaO.. 
2-Chkxo-1> 

butadtone. 
3Chk>roprapene_ 

1,1- 

Otehtoroelhvie. 
1.2- 

OkMoroethana. 
1.2- 

Dichkxopro- 

pane. 
cis-1> 

0ichk>nv(O- 

per«e. 
trana-i> 

DichkKopro- 

pene. 
Bis(2-ethythexy0- 

phthalate. 


NA— 


Hexachkxoeihana . 
Chromkjm  (TotaO- 


Chlorotoftn  ..„.»..» 
1.2- 

Okihtoroethana. 
1,1- 

Dtohtoroalhy- 


Mothylana 


Cwbon 
tsvacmoniM. 

1.1.2- 

^ '  ..    ■-...  —  . 
Tncraoroamana. 

Trtchkxoalhylena. 

Virtyl  chkxlda  


57-12-6 
57-12-5 

7440-47-32 

7438-02-1 

7440-02-0 

57-12-5 

57-12-5 

7440-47-32 

7438-02-1 

7440-02-0 

57-12-5 

57-12-6 

7440-47-32 

7438-82-1 

7440-02-0 

57-12-5 

57-12-5 

57-12-6 
57-12-5 

7440-47-32 

7438-92-1 

7440-02-0 

57-12-5 

57-12-5 

7440-47-32 

7438-02-1 

7440-02-0 

57-12-5 

57-12-5 

744(M7-32 

107-05- 
7fr-34-3 

10r-06-2 

7<»-87-6 


10061-01-5 


10061-02-6 


117-81-7 

67-72-1 

7440-47-32 

7440-02-0 

67-66-3 

107-06-2 

75-35-4 


75-0-2 
56-23-5 

78-00-5 

70-01-6 
75-01-4 


1.8 
01 

0J2 
0j04 
0.44 

1.8 

Ol 

032 
0.04 
0.44 

1.8 

Ol 

0.32 

0.04 

0.44 

1.8 

Ol 

1J 
01 

032 

0.04 

044 

1.8 

Ol 

0.32 
O04 
0.44 
1.2 
OjK 

0.32 
0.26 

028 
0X>14 

0.014 

0.014 


Notaa 


(mg/kg) 


(•) 

(•) 
(•) 

(') 

(•) 


0.014 

(') 

0.014 

(•> 

0.036 

(*) 

0036 
0.35 

(•) 

047 

0.046 
0.21 

0.025 

« 

0.088 

n 

0.057 

m 

0.054 

o 

0.054 
0.27 

580 
30 

NA 
NA 
NA 
580 
30 

NA 
NA 
NA 
580 
30 


0.28 
0J014 

0jD14 

0.014 


NA 

NA 

NA 

1  5 

NA 

110 

81 

NA 

NA 

NA 

110 

9.1 

NA 

NA 

NA 

580 
30 

NA 

0.28 

(') 

(') 
(•) 

(') 

(') 


0014 

(') 

O014 

(•) 

'^J^ 

(') 

NA 

(') 

NA 

02 
6.2 

(•) 
(•) 

6.2 

(') 

31 

(') 

6.2 

(') 

6.2 

(') 

54 

33 
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288^   TABu0CW.—C0N6TTruenCk)McarrnATi0NS  IN  WASTES— Continued 


QMHiCfll  nww 

SmUm 

CASnun^ar 

torragMlaM 

tttxuftm 

WaatowatafB 

Whiv  ootfp 

Conoantrattow           

(mg/t)                 '**" 

CoMoaalwtiar) 

Notea 

FQ2S(8pOTl 

Ml 

NA 

t7-«6-3 

OiMO 

(M 

82 

P) 

FMMOr/Mi 

McChylww 

75-»-2 

a089 

m 

31 

(') 

•NtfOMlnnli 

chloricto. 

^    ^  —  *- * 

Carbon 

S«-«3-« 

0.057 

m 

8.2 

<•) 

1.U- 

79-00-6 

a064 

« 

82 

i') 

Trtchto>o«ttwi«. 

n4n-4 

0.054 

<») 

6.8 

«') 

Vhiy*  chtorid*... 

75-01-4 

0^ 

<*) 

33 

(•) 

zen*. 

110-74-1 

0i>55 

<•) 

37 

(') 

H«xac)-iorot)u(A- 

87-08-3 

0.065 

«») 

28 

<•) 

H«xacl)oro«ttWM - 

67-72-1 

a055 

« 

30 

(') 

nm 

NA....... 

TabtoCCWEm 

Ac«ton« 

67-84-t 

0^ 

(») 

160 

(') 

26&41. 

AcwiaptMhMm-. 

208-96-8 

aos9 

(«) 

1.4 

(') 

83-32-8 

0.059 

o 

4.0 

(•) 

AcctoniM* 

75-05-8 

0.17 

<") 

'     NA 

AcatoptMnon* 

98-88-2 

aoio 

(») 

8.7 

«') 

2 

53-96-3 

0.069 

(*) 

140 

(•) 

Ac4(y1cmino- 

nuoranc 

107-02-8 

0.29 

(•) 

NA 

...« ._.,■.■ 

Acrol^kl  — .»_» 

107-13-1 

0.34 

P) 

84 

(') 

Aaytooitni* 

308-00-2 

0.021 

n 

0.086 

(•) 

Aldrm 

AntUnm          

02-67-1 

ai3 

(») 

NA 

62-53-3 
120-12-7 

0.81 
0868 

14 
4.0 

(') 

AnthrK«n«  ___„ 

P) 

Aramte _._ 

140-67-8 

0.36 

<•) 

NA 

• 

AroclOf  1018.     .._ 

12674-11-2 

0.013 

C) 

0J2 

P) 

Aroclor  1221 

11104-28-2 

0.014 

C) 

0.92 

P) 

Arodor  1232 

11141.16-5 

0.813 

(«) 

0^ 

P) 

Aroclor  1242    ,     .. 

53468-21-9 

0.017 

n 

0.92 

P) 

Arodor  1248     

12C72-29-8 

OjOIS 

p) 

8.92 

P) 

Aroclor  1254     

11097-68-1 

0.014 

n 

1.8 

P) 

Aroclor  1260 

11096-82-6 

0.014 

(•) 

1.8 

P) 

tip»i«j)Mr 

318-84-* 

0.00014 

o 

0.066 

P) 

hirt^jiMr. 

318-86-7 

O.OOOM 

in 

8U068 

P) 

<J«lt^BHC 

318-88-8 

o.on 

(«) 

0.066 

P) 

ganim>-6HC___. 

S8-88-8 

0.0017 

«•) 

0.066 

P) 

71-43-2 

8l14 

(•) 

36 

P) 

88-66-8 

a86e 

(«) 

82 

P) 

B«rtza(l»- 

206-89-2 

0866 

(») 

8.4 

P) 

B«nzo(k>- 

207-08-9 

0.069 

»•) 

a.4 

P) 

fluorifltfwno. 

' 

B«nzo(g,M)- 
p«yl«ioi 

191-24-2 

0.0056 

(») 

1.5 

P) 

50-32-8 

0.061    - 

p) 

82 

P) 

Bromodichioro- 

75-27-4 

0.35 

(») 

16 

P) 

(TMlnAO#. 

H«M-tniwi 

Dronwomn 

75-2S-2 

0.63 

«•) 

15 

P) 

* 

an^). 

74-83-9 

0.11 

(•) 

15 

P) 

(mathyf 

bromidi). 

101-55-^ 

0.055 

(•V 

15 

P) 

p»w<y«««Mr. 

ivSutyl  aioorwl 

71-36-3 

5.8 

(•) 

2.8 

P) 

Butyl  bmzy« 

86-68-7 

0.017 

(») 

7.8 

P) 

phthdati. 

2-MOBtJtyM.8- 

88-85-7 

0.066 

(•) 

2.5 

P) 

dinitophanof. 

Carbon 

58-23-6 

0.067 

«») 

56 

P) 

', 

WracNortdo. 

. 

Cartwn  dtauHldo 

75-15-0 

0014 

NA 

CNordMM 

57-74-8 

0.0033 

ai3 

P) 

p^>ilaroar>lln* 

108-47-8 

0.46 

(•) 

18 

P) 

CfilorotMnuna. 

108-80-7 

0.057 

<») 

5.7 

P) 

CNofobornMaia  .„... 

510-16-8 

0.10 

(•) 

NA 

2-CNoro-1.3- 

128-88-8 

0.067 

(') 

NA 

butadlono. 

124-48-1 

0.067 

(») 

16 

P) 

CnlOrOOlDIO'nO" 

mothano. 

78-00-8 

0.27 

<•) 

6.0 

P) 
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268.43   Table  CCW.--CONSTrruENT  CoNceNTHATiONS  IN  WASTE8--Continued 


Waalaoo<la 


Convnafdai 


Seaalao 


hazaitioua 
oonatiluanC 


bMZ- 
Chkxoelhoxy) 


bla(2-ChlonwttiyO 


CNorofom  — ».»».■ 
Mag- 

CNoroiaopre- 

pyOalhar. 
pOrioro-m-craaol 
Chloromolhana 

(Methyl 

ctAxida). 
2- 

Ctiloronaphlha- 


CASnumbar 

hazivdoua 
oonaliluani 


CortoantraMon 
(mg/Q 


2-Chlorapbarwl.. 
3- 
CNoropropy- 


Ctwyiaoa.««™....«- 

o^raiol 

CiMOt  (nv  and  p- 

isoniari). 
Cydohaacanona  _ 
1.2-0tin)nK>-3- 

cNoropropane. 
1.2- 

Otoromoethana 

(Ethylana 

dfticofrada). 
D8)roinomattiana 
2.4- 

Dichlorophanoxy 

acattc 

add(2.4^)». 

oj>'-000 

pj>'-D00 

04>'-OOE 

P4>'-ooe 

O.P-DOT 

P4>'-00T 

Otoanz(aJ4 

anthraoana. 
D«>anzo(a.e) 

pyrana. 
m- 

Dichloroben- 


DIcMoroben- 


Dichlorobarv 
zaoa. 
OichlorodHluoro- 


i;i- 

Dlchloroatharta. 

12- 

Dtchloroethana. 

1.1- 

DkMoroathy- 


trana-12' 
Olchloroathy- 


^4- 

DldilorophanoL 

OlchlorophanoL 
12- 

Oichloropro- 

pana. 
cia-13- 

Oichloropro- 


111-81-1 


111-44-4 

67-88-3 
39638-32-6 


SO-SO-7 
74-87-3 


91-6-7 


95-67-8 
107-05-1 


218-01-8 
86-48-7 


108-84-1 
98-12-8 

106-93-4 


74-96-3 
94-75-7 


53-19-0 
72-54-8 
3424-82-8 
72-65-0 
789-02-6 
50-29-3 
53-70-3 

192-66-4 

541-^-1 

95-50-1 

108-48-7 

75-71-8 

75-34-3 

107-08-2 

75-35-4 


120-83-2 
87-65-0 
78-87-6 

10081-01-6 


0.038 


0.033 

0.048 
0.055 


0.018 

ai9 


0.055 


0i>44 
a038 


0.050 
0.11 
0.77 

036 
0.11 

OXtlB 


0.081 


0.036 


a054 

0.044 

0X>44 

0.85 

0.036 


(mg/kg) 


W 


P) 

P) 

P) 


P) 
P) 


P) 


P) 
P) 


P) 
P) 
« 

P) 
P) 

P) 


0.11 

P) 

0.72 

P) 

0.023 

P) 

0.023 

P) 

0.031 

P) 

0.031 

P) 

0.0030 

P) 

0.0039 

P) 

0.055 

P) 

p> 
P) 


0.068 

P) 

0.080 

P> 

023 

P» 

0.058 

P> 

021 

P) 

0.025 

P> 

P) 

p» 
p» 

PI 


72 


72 

5j6 
72 


.14 
33 


5.8 


5.7 
28 


82 
5.8 
32 

NA 
IS 

15 


IS 
10 


0M7 
0M7 
0X87 
0M7 
OXXT 
Oj087 
82 


14 
14 
M 


P) 


P) 

P) 
P) 


P) 
P) 


P) 


P) 
P) 


P) 

P» 
P) 


P) 
P) 


P) 
P) 


P) 
(') 
P) 
P) 
P> 
P) 
P) 


NA 

82 

P) 

82 

P> 

^2 

V) 

72 

P) 

7-2, 

P> 

72 

P) 

33 

P) 

33 

P) 

! 

P) 
p> 
P) 

P) 
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26a.43     TABUOCW— CON8TrrUFiaa)NCCNTfUT10N8MWA8TE»-Contimied 

dwalcainaia* 

Smttio 

2SS2 

CASmmbar 

teiiU>grti< 

WHMCOdt 

.              .     ., 

NoiM 

Cw— aMan 

Conosnivsllon 

Nolat 

iUllHMm 

(mg/O 

(mo/kfl) 

lrai»-1> 

10061-02-« 

0.036 

o 

18 

(') 

(Mna. 

Plilililii 

•0-67-1 
84-«fr-2 

0.017 
0.20 

(*)  1 

0.13 
28 

vy 

Oamyl  phthalM.... 

« 

(') 

2.4-ONn«h|l 

105-67-* 

0.036 

(») 

14 

(•) 

ptWMiL 

DlnwOiyt 

t3t-11-3 

0047 

(•) 

28 

I') 

phthalate. 

O^t-bwlil 

■4-74-2 

0057 

(•) 

28 

(') 

phttwiBta. 

1.4- 

100-25-4 

0.32 

(») 

23 

(') 

DirMotMnzantt. 

4,6-[>ni«n>o- 

534-52-1 

0.28 

(•) 

180 

(') 

CTMOl. 

2, 4-Omtroph9nol  • . .  ■ 

51-2S-5 

0.12 

(•) 

160 

(') 

2.4-OMaatDlMM... 

12t-14-2 

0.32 

(») 

140 

(') 

^6-OlnMolokMm... 

«0«-2O-2 

0.55 

(•) 

28 

(') 

Di-n-oety« 

1t7-e4-0 

0.017 

(») 

28 

(•) 

pmtwiata. 

a^ 

621-«4-7 

0.40 

(«) 

14 

('» 

propylniMMO*- 

mtn*. 

Diphenylaiwn* 

122-39-4 

0.52 

(») 

-      MA 

U-Otphanyl 

122-66-7 

0.067 

(•) 

NA 

hydnzina 

Diphenyl 
nttroaaiTMW. 

040 

iti 

NA 

1.4-Dtox«n«.. 

123-61-t 

0.12 

(•) 

170 

(•) 

Disultoton 

296-04-4 
939-66-6 

33213-6-6 

0.017 
0023 
0.029 

n 
o 

&2 

O066 
0.13 

(') 

Endowjitan  1 

(') 

EndOKMM  N     .... 

(') 

EndCMuHm 

1031-07-e 

0.029 

(») 

0.13 

(') 

tuttata. 

Endrln __ 

72-20-6 

00028 

(*) 

0.13 

(') 

EndrinMahyda 

7421-6»-4 

0.025 

(•) 

0.13 

(') 

Ethyl  aoataia 

141-76-6 

0.34 

(») 

S3 

(') 

, 

Emyt  cywd* 

107-12-0 

0.24 

(») 

360 

(') 

EthytbmnM 

100-41-4 

0067 

(») 

ao 

(') 

Ethyt  attar 

60-29-7 

0.12 

(«) 

160 

<•) 

bia(2-Eita»taii« 

117-61-7 

0.28 

(») 

26 

(') 

ptithaiataL 

Ethyi 

97-63-2 

0.14 

(») 

160 

(') 

nnatltaoylata. 

EthyiancoMda  — 

7S-21-6 

0.12 

w 

NA 

— .- ...... 

FainptHjr 

52-65-7 

0.017 

{') 

15 

(') 

Ruoranttana 

206-44-0 

a068 

(«) 

8l2 

(') 

Fkiorana „_ _. 

66-73-7 

0.059 

(») 

40 

(') 

FkiOOtncfitoro- 

7S-69-4 

0.020 

(») 

33 

(') 

naptauiioi »..».»»... 

76-44-6 

0.0012 

m 

0066 

(•) 

HaptacMor 

1024-67-3 

0.016 

(») 

0.066 

(') 

apoiMa. 

, 

HaxacMoroban- 
zana. 

116-74-1 

0.055 

(•) 

37 

(') 

HaxacMoMDuta- 
dierw. 

67-66-3 

0.065 

(•) 

28 

(') 

HaxacMBRtcycta- 

77-47-4 

O057 

p) 

36 

(') 

HaxacMMtf- 

a000063 

(•) 

aooi 

(') 

• 

banio-fcvana. 

HaxacMwodt- 
banzo-p-dioidna. 

0000063 

(») 

0.001 

(') 

67-72-1 

0.065 

<•) 

M 

(') 

Haxachlorafiro- 

1866-71-7 

0035 

(•) 

28 

(•) 

pana. 

lndano(1^> 

193-39-5 

O0065 

« 

aa 

(') 

c,d)py»afW. 

7446-4 

ai9 

(») 

96 

V) 

tanhiUfii^ 

76-63-1 

6.6 

o 

170 

V) 

466-73-6 

0.021 

(•) 

9068 

(•) 

' 

!■  n  ■■^riJM 

120-66-1 
143-60-6 

0.061 
0.0011 

26 

0.13 

(') 

Kapona- 

V) 

M9tfMcvyk)nitnl# ..». 

126-96-7 

0.24 

<») 

64 

(•) 

67-56-1 

66 

«») 

m 

.......»..........•.»•..* 

•t-6»4 

0861 

p) 

t.5 

V) 

1  a-aji ihlna 

72-43-6 

0.25 

(•) 

ai6 

»•) 
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268.43   Tabu  CCW.---Co»WTn\j6MT  C0NCgNTi»ATK)N8  IN  WA8TES— Con«lnMed 


WMW  OOOV 


8aa«iw 


Mailtylcholanlh- 


CASnumbar 
torragUMid 


bM2- 


Mattiylamyl 

katona. 
Maihyl  )aaiw«l 

katof^ 
Itottiyl 


■la. 
Methyl  paralhion. 


2-NapMhylamina.. 


5-Nlin>«4aiuidbM 

4-Nnraphanot 

N- 


N- 


N-NttreacHl-n- 
DutyMMnSh 

N-NMraaomaVM- 

alhj^ifliina. 
N- 


Nna. 
N- 
Nitroaopipart- 


N- 
NitroaopyvfoK 


ParatMoh — ...... 

Pentaohloraban- 


Pantachloroii- 
l>anzo4urana. 
PantachkModt- 


bafiz(HKSoMlna. 
Pantachlufunilii>- 


Paotaohtpny 

phanol. 
PhanaMfttn — 
PhanaMhrana. 


Phthalic 
anhydrida. 


Pyrana 

pyrkMna .«.«—.-.— 

Safrota 

SilvaK  (2.4,S-TP)— 

2.43-T 

1A4.5.- 
Talrachkxoban- 


Wi 


{mgft) 


56-49-6 

101-14-4 

7S-0»4 
78-03-3 
106-10-1 
80-62-6 
66-27-3 


206-00-0 
91-20-3 

oi-«»a 

100-01-6 


99-65-8 

100-02-7 
56-16-6 


82-76-6 

924-16-3 

10606-96-6 

100-7S-* 
930-66-2 


56-36-2 
606-93-6 


62-69-6 

87-86-6 

62-44-2 

65-01-6 

106-96-2 

296-02-2 


23950  66  9 
129-00-0 
110-66-1 
94-59-7 
93-72-1 
93-76-6 
95-94-3 


TatracNorodl- 
barao-lurana. 

TaifacMocodl- 
bana^^HioxIna. 

1.1.1.2- 


630-20-8 


0.0055 
0.50 

0.069 
026 
0.14 
0.14 

0i>18 


0.014 
0J0B9 

0.52 
0.028 
0.086 

0.32 

ai2 

0.40 


0.40 

0.40 
0.40 
0.40 

0.013 

0.013 

0.014 
0.055 

0.000063 

0.000063 

0.055 

0.089 

0.081 
0.059 
0.039 
0.021 
0.069 

0.093 
0.067 
0.014 

ao8i 

0.72 

0.72 

0.056 

0.000063 
a000063 

0.057 


n 


n 
n 
n 

n 
m 
n 
n 


« 

(») 
m 

(») 

(*) 

m 

(») 

o 
m 

m 

C) 

m 
m 
(*) 

p) 
P) 


(mo/)<a) 


19 


36 

33 

190 


35 


4j8 
37 

OJOW 

0.001 

4a 

7/4 

16 
3.1 
62 
44 
NA 

US 
82 
16 
22 
72 
72 
10 


oaoi 

0.001 
42 


(•» 

PI 

p» 
PI 
p> 
P) 


4j6 

P> 

ai 

P) 

NA 

28 

(•) 

M 

l'» 

m 

P> 

» 

P» 

» 

PJ 

NA 

17 

PI 

23 

PI 

23 

P) 

36 

(•> 

PI 

P) 
P) 

PI 

P) 

P) 

P) 

(') 
P) 
P) 
P) 


PI 
P) 
PI 
P) 
PI 
PI 
PI, 


PI 
PI 
P) 
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K001 


K002 
K003 
K004. 
K006- 

K009- 
M007_ 


KOM. 
K010- 


SMtlie 


TaMGCMEm 
26M1. 


NA. 
NA. 
NA_ 


NA„ 


NA_ 


TaMCCWEIn 

208.41. 
Tabic  OCWE  In 

206.41. 
TtbtoCCWEIn 

268.41. 
TaMOCWEIn 

208.41. 

TiMCCMEIn 

208.41. 
TaMCCWEm 

208.41. 

TabtoCOMEm 
266.41. 

NA 

NA_ 


iNuanloua 


CASnumbar 
lor  raguMad 


t.lAa- 
T( 


2.3.4,6- 

T 


Toluana.. 


1A4- 
TricNoreban- 


1.1.1 

Ti 
1.1J- 

Ti 
Ti 
2.4.5- 

TriehtorofihanoL 
Z4.6- 

TrtcNoraphanol. 
1A3- 

TricNoraprO' 


I.U-TricNoio- 
1.2.2-Mlluore- 


TiH<24- 
dkroRWfiropyO 


VWiyl  cMortda - 

Xy«ana(a) 

Cyanldaa  (T<HaO-. 

Fhiorlda 

SuMda 

Antiflmiy... 

Afaanic 

Baffcjm 

BafyHuni »«»«»...» 

Cadmhim 

Ctvotnkjm  (ToM). 
rnf¥iaf 

MW....^ 


NICRai  ..H. 


Salaoium.. 

fflhiai 

TtiaMuRi... 
Vanadhjm. 
Zinc 


PtMnanlbrana. 
Pyfana« 
Tohiana ..___« 
Xytanaa  (Total) - 


Qwomlum  (Total). 

Laad 

Chromium  (ToW). 

Laad 

Ctvomium  (Total). 

Laad 

Owomkim  (TotaQ. 


Cyanldaa  (TotaO- 
Clvomlum(TotaO. 


Chromium  (Total). 


CywUdaa  (To(i«. 
Ovomhjm  (TotaQ. 


Chlorolonn« 
CNoratOfm.. 


conaMuanl 


78-34-6 


127-16-4 


106-66-3 

6001-3fr-1 

12042-1 


71-66-6 
79-60-6 
79-«1-« 


d 


66-06-2 

06-16-4 

76-13-1 

126-7»-7 

7W)1-4 

6486-26-6 

7440-36-0 
7440-38-2 
7440-3»-3 
7440-41-7 
7440-43-8 
7440-47-32 
7440-60-6 
7430-82-1 
743»«7-6 
7440-02-0 
7782-4»-2 
7440-«2-4 
7440-26-0 
7440-82-2 
7440-664 
81-20-3 
87-86-6 

66-01-6 
128-00-0 
106-66-3 

7440-47-32 

7438-82-1 

7440-47-32 

7438-82-1 

7440-47-32 

7438-82-1 

7440-47-32 

7438-82-1 

67-12-6 

744(M7-32 

7438-82-1 

7440-47-32 

743»42-1 

67-12-6 

7440-47-32 

743642-1 

67-464 

67-66-3 


Wi 


ConosntriMon 
(mg/O 


0.067 

0.066 
0.030 


0.060 

a0086 

a066 


0.064 

0.064 

0.064 
0.16 

0.036 

046 

a067 

0.11 


0.27 
0.32 

S6 

14 
14 

1.4 

1.2 
0.62 
0.20 
a37 

1.3 
0.26 
0.16 
0.66 
042 
0.28 

1.4 
0.042 

1.0 
0.031 

ai6 

0.031 
a026 
a026 
0.032 
0037 

as 

M 

Okt 
M 

Oit 

a* 

OS 
M 

0.74 
M 

OS 
&4 

0.74 
0.8 
M 

ai 
ai 


(^ 
m 

« 
m 
n 
m 

n 
n 
m 

n 
w 
w 

0) 

(•) 

w 
w 

(•) 


(mo/kg) 


(^ 

W 
W 
« 

n 
m 
n 

M 

n 
« 
n 
o 
« 


S4 

t7 


14 

19 


6.6 

5.6 

6.6 
47 

tt 

M 


NA 


S8 

« 
14 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
14 
7A 

14 
14 

» 

n 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

(•) 


(•) 

NA 
NA 
64 
«« 


(•) 
(•) 

(•) 
(•) 
(') 
(•) 


NA 
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268.43   Table  0CW.-'-O0NSTiTueNTO0Nce«TfiATiON8iNWA8TE»-Conlinued 


Waaiaoodf 


(>01i 


•CB13. 


K014.. 


NA- 


NA- 


NA- 


Saa8lao 


NA.. 


NA.. 


K016- 


K016 


NA.. 


NA.. 


NA... 


TauaCCWEm 

26641. 


NA 


K017. 


K018 


K019- 


NA- 


NA... 


NA.. 


(') 


NA- 


CASnumbar 
lorraguMM 


[Vfnufta 

CyanldarolaQ — 


Banz^CNortda- 
SumolBan»(b) 

Huorarthana 
andBarao(k) 

fluoranthana. 
PhanaMhrana — 
Toluana. 


Ctvomium  (Total). 

NIckal  -. 

Haaachloroban- 


HaxacMorobula- 


1.2- 
OicNoropro- 


U.3- 
inCiMO(Dp*v* 


Bm2- 

chlofoothyOottw 


1.1- 


1.2- 

a 
HaxachlorDban- 


HaxacMorobuta- 


HaBcachloroalhana 
PanlacMoroaSv 


1.1.1 

Ti 

Bia(2- 

ChlorotenstM 

Chlofovonii  .*.-. 


ii- 

Oidiloroalhana. 


Ruorana. 


1A4* 
TatracMoroban. 

2ana^ 


75-054 

107-13-1 
7846-1 
71-43-2 
87-12-6 
75-05-6 

107-13-1 
7846-1 
71-464 
67-12-6 
7546-6 

107-13-1 
78-06-1 
71-43-2 
57-12-6 

120-12-7 
86-67-4 

205-48-2 

207-06-8 
86-01-8 


7440-47-32 

7440-02-0 

116-74-1 

67-66-3 

77-47-4 

67-72-1 
127-16-4 

78-47-6 
88-18-4 

111-44-4 

7540-3 
74-87-3 
75-34-3 

107-06-2 

116-74-1 

67-66-3 

67-72-1 
78-01-7 

71-664 

11 


108-80-7 

67-464 

106-48^ 


107-06-2 

66-73-7 
67-72-1 
91-20-3 
85-01-8 
85-84-3 


127-16-4 


Wl 


(ni0/l) 


36 
Oj06 

18 
042 

21 

88 
046 

18 
042 

21 

86 
046 

18 
042 

21 

14 
0.26 


0.28 

0.27 
0.16 
042 
a44 
0433 

0407 

0407 


(mo/hfl) 


(') 
(•) 
(•) 


0033 
0407 

(') 

045 

(•^^ 

045 

i'-t 

0433 

(^5 

0407 
0.007 
0407 

(') 
(') 
(') 

0.007 

(•) 

0433 

(•) 

0407 

(') 

NA 

. 

0.007 

(*) 

0407 

(•) 

0407 

(') 

0.006 
0407 
0406 

(•) 
(') 
(') 

0407 

(•) 

0.007 
0433 
0407 
0007 
0417 

(') 
(') 
(•) 
(') 
(•) 

0407 

{') 

14 

14 
23 

048 
67 
14 
14 

SS 
043 
57 
14 
14 

a 


67 
84 
64 


3.4 

3.4 

84 


n 


(•» 
n 
w 

(') 


n 
o 


(') 


28 

(') 

54 

(') 

5.6 

(•) 

28 
84 

(') 

18 

(•) 

28 

(•) 

74 

(') 

64 

NA 

(•) 

64 

(*) 

64 

(') 

26 

(') 

5.6 

(') 

28 
5.6 

(') 
(•) 

64 

(•) 

54 

(') 

6.0 
64 
NA 

(') 
(') 

64 

(•) 

NA 

26 
54 
S4 

NA 

(•) 
(*) 
(') 

64 

(') 

Fwimi  Rfbter  /  Vol.  55,  No.  21  /  Thureday.  January  31.  1991  /  Rules  and  Regulations 
208.43   T/UM^  OCW.—Co»«TrrueHT  COMCENTHATiONS  IN  Wastes— Continued 


fVMM  OOOS 


SMtllO 


hnardous 


CASnumter 
hflzsntouB 


ConowMrslton 
(ms/l) 


(mg/kg) 


KOPO- 


NA- 


NA- 


K(tt1. 


1(022. 


NA_ 


TMbtoCCWEki 
26841. 


TiMCCWEIn 
208.41. 


K023. 


KO04.. 


NA.. 


NA_ 


NA- 


NA... 


K028.. 


NA... 


Tabic  CCWE  in 
288.41. 


K029- 


K030_ 


NA- 


NA.„ 


NA.- 


1A4- 
TrtcMoraterv 


1.1.1- 

Tr 
U- 

ulCnionXfnsnv. 
1.1A2-^ 

Tc(racNof068v 

an*. 
Talrachtowttv 

•na. 
CNofOtofm  .»„».„„ 
Cart)on 

tetrachtorida. 

Antimooy « 

Toutana 


Olphanytamina_ 
Diphanytnttroaa- 


Sumof 
Ophanylafnlna 
and 
DiphanyMlroaa- 


Ctwomiumn'oW)- 
Mcfcat 


anhydrfda 
(maaauradaa 
PtxhaKc  acM). 

PhthaMc 
anhydrida 
(maaauradaa 
Ptithalic  acid). 

1.1- 
DicNoroalhana. 

trana-1.2- 
Oidiioroattwna. 

Haxachlorotxjla- 


Haxachloroathana 
PantacNoroath- 


1.1.1> 
Tatrachlocoattv 

ana. 
1.1A2- 

TalracMoroattv 

ana. 
1.1.1- 

TrtcMoroelTiana. 
1.1.2- 

TrtcNoroattiana. 
Tatrachlofoathy- 


Cadmtum 

Chromiuni  (Total). 


Ntofcal 

CNocofofm ............. 

U- 

Dichloroathana. 
1.1- 

OicMoroettiy- 

lana. 
1.1,1- 

Trichloroethana. 

Vinyl  chkxida 

o- 

ncMoroiMn- 


OlchlorotMn- 


120-82-1 

71-85-8 

107-08-2 

7»-34-8 

127-18-4 

67-06-3 
58-23-8 

7440-36-0 

108-88-3 

98-86-2 

22-39-4 

88-30-8 


108-96-2 

7440-47-32 

7440-02-0 


8&-44-9 


7S-34-3 


87-68-3 

67-72-1 
78-01-7 

630-20-8 


79-34-8 

71-S5-6 

7»-00-5 

127-18-4 

744(M3-9 

7440-47-32 

7439-02-1 

7440-02-0 

67-66-3 

107-08-2 

75-35-4 

71-55-6 

75-01-4 
95-50-1 

108-48-7 


0.023 

0.007 
0.007 
0.007 

0.007 

0.048 
0.057 

0.60 

0.080 

0.010 

0.52 

0.40 

NA 


0.039 
0.35 
0.47 
0.54 


0.54 

0.007 

0.033 

0.007 

0.033 
0.033 

0.007 

0.007 

0.007 

0.007 

0.007 

6.4 
0.35 

0.037 
0.47 

0.048 
0.21 

0.025 

0.054 

0.27 
0.008 

0.008 


V) 

«') 

V) 

(') 

(•) 

C) 

(») 

(•) 

„__ 

n 


(•) 
r) 
(•) 

V) 

(') 

(') 
(') 

(') 

(•) 

(') 
(•) 


(') 


19 

M 
6.0 
5.8 

8.0 

8l2 
8.2 

NA 
0.034 
18 
NA 
NA 

13 


12 
NA 
NA 

28 


28 

6.0 

8.0 

6.8 

28 
5.6 

5.8 
5.6 


<•) 

(') 
(•) 
(') 

(') 

(') 
(') 

(') 
(') 
(•) 

(') 


(') 
7'") 

(•) 

(') 

(•) 

(') 

(•) 
(•) 

(•) 

\'  :■ 
(») 


8.0 

(•) 

6.0 

(•) 

6.0 

(') 

NA 

NA 

NA 

NA 

6.0 

(') 

6.0 

(•) 

6.0 

(') 

6.0 

(') 

6.0 

(') 

NA 

NA 
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£63.43     TAO^aJW.— CONSTrmENTCOf4«NTRAT10NSWWASTE&--Continued 


Waaiaooda 


ConMTwrdal 
chamical  nama  - 


K031- 
K032.. 


K033.. 
K034.. 
K03S.. 


NA__ 


Saaalao 


RagiMad 
hazardoua 
conaMuant 


HanchlorotMla- 


Haxachkxoalhana 
HaxachloropfO- 


NA_.. 


NAm*»— 

NA 

NA 


K036.. 
K037. 

K038.. 
K040.. 
K041., 
K042. 


TabtoCCWEh 

268.41. 
NA. 


NA 

NA 

NA 


Pantachloroban. 
zena. 

PanlacNocoattv 

ana. 
1A4> 

Talrachloroben- 


CASnumbar 

for  raguldad 

hazardoua 

oonaMiiani 


Tatrachloroem- 

ana. 
U,4- 

Trichkxoban- 


Araanlc 

Hexachloropenta- 


Concantraton 
(mg/l) 


NA.. 


NA._ 
NA- 
NA... 
NA._ 


K043.. 


NA... 


NA~_ 
NA- 


NA- 


Chtordana 

HeptacMor 

Haplachlor 

Haxachlorocycio- 

pantadtona. 
Hexachforocydo- 

pantadiena. 

Aoanaphthana 

Anthracana .» — — . 
Banz(a)anthracana 
Banzo(a)pyrena — 

Chryaana 

Dt)anz(a,h)anthra- 

caoa. 

Fhjoranthana 

Fkiorene. 

lndano(1.2.3- 

cd)pyrena. 
Creaoia(m-and 

p-iaomers). 

Naphthalana 

o-craaol 

Phananthrena 

Phanol 

Pyrana -...«.-— .-. 

Oiaultaton 

DiauHoton 

Toluena 

Ptwrata.- 


NA.- 


NAm*** 


Toxaphana 

1A4.5- 
Tatrachloroban- 


DicWoroben- 
zana. 

P- 

Dichloroben- 

zana. 
Panlachloroban- 


1A4- 

Trtchioroban- 

zana. 
2.*- 

Oichlorophanol. 
2.6- 

OichkyophanoL 
2.4.5- 

THchkKophanoL 
2.4.6- 

TriehlorophanoL 
TatracNoropbe- 

nola(To(aO 


67-68-3 

67-72-1 
1888-71-7 

806-03-5 

^8-01-7 
95-84-3 

127-18-4 
120-82-1 

7440-38-2 

77-47-4 

57-74-8 

76-44-8 

1024-57-3 

77-47-4 

77-47-4 

83-32-0 

120-12-7 

56-65-3 

50-32-6 

218-01-8 

53-70-3 

206-44-0 

86-73-7 

193-39-5 


91-20-3 

95-48-7 

85-01-8 

108-85-2 

129-00-0 

296-04-4 

298-04-4 

108-86-3 

296-02-2 

298-02-2 

6001-35-1 

95-94-3 


95-50-1 

106-48-7 

606-83-5 
120-82-1 

120-83-2 
87-65-0 
95-95-4 
88-06-2 


0X>07 

0.033 
NA 

NA 

0.007 

0.017 

0.007 
0XS23 

0.79 

0.057 

0.0033 

0.0012 

0.016 

0.057 

0.057 

NA 

NA 
0.058 

NA 
0.059 

NA 

0.068 
NA 
NA 

0.77 

0X>58 
0.11 
0.059 
0.039 
0.067 
0.025 
0.025 
OJOK 
0.025 
0.025 
0.0095 
0,055 

0.068 

0.090 

OJOSS 
0.055 

0.048 
0.013 
0j016 
0.039 
0X>18 


(') 


(') 
<•) 

(') 
(') 


Concanlialion 
(mg/kg) 


(») 

(•) 
O 

n 


(*) 


(•) 
(») 


(») 
(») 


(*) 

(*) 
(») 
P) 
p) 
(?) 
(•) 


(») 

o 

(*) 
(') 
(') 
(') 
(•) 


M 


IS 

(') 

28 

(•> 

5.8 

(•) 

14 

(') 

8.0 

(•) 

18 

V) 

NA 

(') 

2A 

(') 

0.28 

(') 

0.066 

(•) 

0.086 

(') 

2.4 

(') 

2.4 

(•) 

3.4 

(') 

3.4 

(') 

3.4 

('» 

3.4 

(•) 

3.4 

(') 

3.4 

(') 

3.4 

(') 

3.4 

(•) 

3.4 

(•) 

NA 

3.4 

(•> 

NA 

3.4 

('» 

NA 

8-2 

(') 

0.1 

(•) 

ai 

(•) 

28 

(•) 

0.1 

(') 

0.1 

(') 

2.6 

(') 

4.4 

<•> 

4.4 

(') 

4.4 

(') 

4.4 

(•» 

4.4 

(') 

0.38 

(') 

0.34 

(') 

8.2 

(') 

7.8 

(') 

CM 

(') 
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268.43    Jf^Bi£<Xy>l.-CoNSjrwoaCOH(xmnf<JiONsm>NMT€S--Cor«^^ 


Hagutalad 
hB2aPriOMa 

conaMuanl 

CASnunibar 

Wtttewstsft 

WMMCOd* 

CofTviwcM 
dtmHtaltmrm 

SMttoo 

tor  ragu>alad 

hazMdoua 

Concantratton 
tmg/l) 

Notaa 

(mo/kg) 

Nolas 

PvniKNoro- 

67-86-6 

0.022 

(•) 

1.8 

'.m  ,., 

phanoL 

TatwcWeroam- 

7S-01-6 

0.006 

V) 

1-» 

(') 

•nc 

* 

0.001 

V) 

0.001 

(') 

banzo-p-dtoxlna. 

0.001 

n 

0001 

«•» 

PantacMorodl- 

„.... , ^ 

0.001 

(•» 

0.001 

<») 

banzoiMloodna. 

PanfcWofOdt- 

0.001 

(•) 

0.001 

V) 

banztMurana. 

0.001 

(•) 

0.001 

n 

barao^Oksdna. 

TafracNofOdl- 

0.001 

(•) 

0001 

V) 

K(M4 

NA 

TaMCCWEin 
268.41. 

LMd        

7439-92-1 

a037 

NA 

K<V>tt 

NA       ,  

TaMaCCWEin 
268.41. 

Baraana 

Ba«uo<a)pyrana — 

71-43^ 
50-32-8 

aoii 

a047 

14 
12 

«') 

(») 

B)8<2-at>iyt«aKyl) 

117-81-7 

0.043 

(•) 

74 

1') 

phthalata. 

Ctiryaana ,,    

218-01-8 

0.043 

o 

16 

«') 

- 

OtHvbutyl 
pMwIala. 

84-74-2 

0.06 

0) 

M 

!•) 

Ett«yt)anzana 

100-41-4 

0.011 

f) 

14 

<•) 

Fhnnn* 

86-73-7 

0.005 

<•) 

NA 

. 

N^)hitiaiafw 

91-20-3 
85-01-8 

0.033 
0.039 

<•> 
<•) 

42 
34 

(•) 

V) 

Phanol 

106-05-2 

0.047 

<•) 

*M 

(') 

129-00-0 

0.045 

D 

38 

(») 

Tohiana 

106-88-3 

0.011 
0.011 

<•) 
<•) 

14 
22 

(•) 

Xylana(8).-        -. 

(•) 

CywiUaa  (ToW)..... 

57-lJwr 

0.028 

<•) 

14 

(•) 

Chreaiiun  (Total).. 

7440-47-32 

0.2 

NA 

Laart 

7439-02-1 

a037 

NA 

•■O'V 

H^ 

TatMCONEin 
2e&41. 

Anvwaoana ........... 

Danzana 

120-12-7 
71-43-2 

0.039 
0.011 

(') 
(*) 

20 
14 

V) 

«') 

Banzo(a)pyfana — 

60-32-8 

0.047 

(•) 

12 

«•) 

Bia^2.atfiyttiaxy1) 

117-81-7 

0.043 

(') 

74 

(') 

phfvtata. 

Cwtwn  dauMda 

75-15-0 

aoii 

(•> 

NA 

CfVyMfM —».—»• 

2218-01-4 

8.043 

<») 

15 

n 

2.4- 

10&-67-8 

0.033 

(') 

NA 

OinMlhy^ihanoi 

100-41-4 

aoii 

V) 

*A 

V) 

N^Mtwlana 

01-20-3 

0.033 

V) 

42 

«') 

85-01-8 

0.038 

O 

34 

<•) 

108-05-2 
120-00-0 

0.047 
0.045 

(') 

36 

<•) 

«•) 

Totuana. 

106-86-3 

0.011 

o 

14 

!•) 

Xy<ana<a)    

.„._ ,„ „ 

0.011 

D 

22 

«•> 

Cyanidaa  (Total).-.. 

57-12-5 

a02B 

n 

14 

i») 

Chnwdum  (ToM)... 

7440-47-32 

0.2 

NA 

..._--___»..».... 

LMd 

7438-02-1 

a037 

(•) 

NA 

MA,   - 

TabtoCCWEin 

Banzo<a)pyrana — 

SO-32-6 

0.047 

(') 

12 

(•) 

268.41. 

106-05-2 

0.047 

<') 

M 

(•) 

CywiUaa  (TotaO... 

57-12-5 

0.028 

(•) 

t4 

(*) 

Ctwomium  (TotaQ.. 

7440-47-32 

0.2 

NA 

».»««_ — ... 

I 

Lmi 

7439-92-1 

0.037 

NA 
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268.43   Table  OCW.— Constituent  Concentrations  IN  Wastes— Contkitied 


Waatacoda 


K051 


Comfnarcial 


NA.„ 


Seaalao 


TaWaCCWEk) 
288.41. 


Ragulated 
hazardou* 
conatituant 


Acanaphtana.. 


Bantaoa...— -. 

Banio(>)- 

anltwacana. 
Benzo(a)pyrana~ 
Bia(2-«>«y*M«yq 


K052. 


NA_ 


T«MaCCWEIn 
268.41. 


Ctvyaana- 
OMvbutyl 


Ethytsanzana- 
Ruoranoa 


CASnumbar 

for  ragulatad 

hazvdoua 

oonstHuanl 


Phananthiana- 

Ptwiol 

Pyrana^. — 

Tohiana 

Xy«ana(a). 


Cywiidaa  (Total)- 
Chromkim  (Total). 


KOOO.. 


KO0t 


K062.. 


KOOO- 

K071.. 
K073- 


NA... 


NA-- 


NA.. 


NA__ 
NA- 


NA.- 


Table  CCWE  In 
288.41. 


T^MCCWEIn 
266.41. 

TaMaCCWEm 

268.41  and 

Tabia2ln 

288.4^ 
TaMaCCWEm 

288.41. 
NA— .••—*.— — 


Banzana. — 

Banzo(a)pyrane — 

o-Oraaol 

p.Creso) 

2.4- 

Obnalhylphanot 
E1hy8)anzana....— 


Totuana 

Xyionos .»» « 

Cyanidaa  (Total)-. 
Ctwomkim  (Total). 


206-06-8 

120-12-7 
71-43-2 
50-32-6 

117-81-7 
75-15-0 

2218-01-00 
105-67-0 

100-41-4 

86-73-7 

91-20-3 

85-01-8 

106-05-2 

129-00-0 

106-88-3 


Concantratton 
(mo/I) 


67-12-5 

7440-47-32 

7439-02-1 

71-43-2 

50-32-6 

95-46-7 

106-44-5 

105-67-0 

100-41-4 

91-20-3 

85-01-8 

106-05-2 

108-66-3 


Banzana  — — - 
Banzo(a)pyrena 
Naphthalane 


Cyanida*  (TotaQ.- 

Cadmkim 

Ctwomium  (Total). 


Nickal 

Chromium  (Total). 


NickM  * 


Cadmium.. 


Marcwy 

Cwbon 

lalrachiorida. 
Chloroform-.— «« 
HaxacMoroaOwna 
Tatrachtoroath- 

■na. 
1.1.1- 

TftehkKOflthsns. 


57-12-5 

7440-47-32 

7439-02-1 

71-43-2 

50-32-0 

91-20-3 

106-05-2 

57-12-5 

7440-43-6 

7440-47-32 

7439-92-1 

7440-02-0 

7440-47-32 

7439-82-1 

7440-02-0 

7440-43-0 

7439-92-1 


7439-97-6 

56-23-6 

67-66-3 

67-72-1 

127-18-4 


71-55-6 


0039 
0.011 
0.043 

0447 
0443 


0443 
046 

0411 
0.05 
0.033 
0.039 
0.047 
0.045 
0.011 

aoii 

0.028 
0.2 
0437 
0.011 
0447 
0411 
0.011 
0.033 

0.011 
0.033 
0439 
0447 
0411 
0.011 
0.026 
02 
0437 

ai7 

0.035 

0428 

0.042 

14 

1.61 

042 

041 

0.44 

0.32 

0.04 

0.44 

14 

0.51 


0430 

0457 

0.046 
0455 
0456 

0454 


(•) 
(•) 
(') 
(•) 

(') 
(•) 


(') 
(') 

(•) 
(•» 
V) 

(•) 
(') 
(') 
(') 
(•) 
(') 


Corwarirtratton 
(mg/kg) 


(') 
(') 
(') 
(') 
(') 

(') 
(•) 
(') 
(') 
(•) 
(') 
(") 


{•■1 


NA 
28 
14 
20 

12 
74 


15 
34 

14 

Na 

42 
34 
34 
36 
14 
22 
14 
NA 
NA 
14 
12 
84 
64 
NA 

14 
42 
34 
34 
14 
22 
14 
NA 
NA 
0.071 
34 
3.4 
3.4 
14 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


NA 
64 

64 

30 
64 

64 


(') 
(•» 
(') 

(') 
(•) 


(•) 
(') 


(•) 
(') 
(•) 
(') 
(') 
(') 
(•) 


('» 
(') 
(•) 
('» 


(•) 
(') 
(') 
(•) 
(') 
(') 
(•» 


(') 
(') 
(') 
(') 


(') 

(•) 
(') 
(■) 

(') 
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288.43   Table  OCVV.-^XwiSTmiEKT  Concentrations  IN  Wastes— Continued 

SMalao 

Ragulaiad 
oonafiluar4 

CASnumbar 

for  ragulaiad 

hazaidoua 

constttuatil 

Wwtowsifln 

noviwsswwscw 

Wmis  OOdft 

CofTwnvCaSi 

Conottiitnrtion 
(mg/l) 

Noiaa 

(mg/kg) 

Notaa 

Koea 

NA - 

NA 

NA 

TaUaOCWEm 
268.41. 

NA 

NA 

Oaiuaoa  »....»». 

AnWM 

71-43^ 
62-63-3 
22-38-4 
86-30-4 

98-86-3 

108-86-2 

108-94-1 

7440-02-0 

7440-38-2 

71-43-2 

108-90-7 

96-50-1 

541-73-1 

106-«6-7 

120-82-1 

95-94-3 

608-93-5 

11S-74-1 

12874-11-2 
11104-28-2 
11141-16-6 
53469-21-8 
12«72-2»-6 
11007-80-1 
11096-82-6 

ai4 

aBi 

0.52 
0.40 

NA 

0.068 

0.039 

0.36 

0.47 

0.79 

0.14 

0.057 

0.068 

0.036 

0.080 

0.065 

0.055 

0.055 

0.055 

0.013 
0.014 
0.013 
0.017 
0.013 
0.014 

aoi4 

C) 

6.6 

14 
NA 
NA 

14 

14 
5.6 

NA 
NA 
NA 

4.4 
4.4 
4.4 

4.4 

4.4 

4.4 

.4.4 

4.4 
4.4 

a92 
a92 

0.92 

0.92 

0.92 

1.8 

i.a 

(*) 

DiphMvyMlfOMk 
Sumd 

(') 

and 
DIphMiykMlroM 

mtna. 
Mlrobenzana 

rnsnoi  ..........>.. 

Cydohmanorw 

Nk*rt - 

Aisanfc 

(•) 



K0S4 - - 

K005 

« 

(») 
(») 
(•) 
(•) 
(*) 
(») 

m 

(') 

0- 

zena. 
nv 

(•) 

P- 

Diditorotwfv 

zane. 

1A4- 

zana. 

U.4.5- 
Ta(rad4oroben- 

Pentadikxoban- 

zana. 
Hexaddoroban- 

zarta. 

Arodor  1016.- 

Arodor  1221 

Arodor  1232 

Arodor  1242    ._... 

Arodor  1248 

Amdnr  1264    

Arodor  1260 

(') 

(') 

V) 

(•) 

(') 

(') 
(*) 
(') 
(') 
(') 
(•) 
I') 
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26&43   Tabu  CCW.-CoNanruewT  CowcBrownows  in  wastes— Condmied 


Wuia  uuOa 


KDB6.. 


Coomaidal 


NA_» 


Saaalao 


TaUaCCWEto 
268.41. 


Koer. 


KOtS.. 


KSM.. 


K086. 


TMaOCWEin 
268.41. 


NA- 


NA.. 


NA_„ 


NA.. 


NA.. 


NA.. 


NA-. 


NA»...... 


AcaloiNk- 


Bia(2-alhylM)«« 

phthsteto. 
rvButyt  alootat--. 
ButytoaniylptiSia 

lala. 
^dotfwxafwna  ■■ 

Didilonbaiv- 


Oalhyl 
amathyl 

phthalala 
OMvbutyl 


DkHXiyI 


Ethyl 
Ethylb9RE8nQ.» 

Methanol 

Malhyl  laobulyl 

katorta. 
Mathylathyl 

Mathylafia 
dWoilda. 
Naphthalana-.. 


CASnumbar 
haivdouB 


Tduana 
1,1.1- 

TrtdAxoaihMa. 
Tridilofoathylana .. 
Xylanaa  (Toial) 


Cyanldaa  (TotaO 
Chromium  (TotaO~ 


Banzarw 

Ctwyaana  .        ■ 
Fluoranltiana .«.« 
lndano{1^J^ 
od)pi^an*. 


Pliananllvafw . 

Tokiana 

Ayianaa .«»««». 


anhyvMda 
(maaatMdat 
Phihalc  add). 


wihydrida 

(nMMUTSd  M 

PhthaNc  add). 
1.1.1.2- 
Tatrachkxoath- 


1.1A2- 

T( 


Tatradiloroatt^ 

ana. 
1.1.2- 

Trtdtleroethana. 
Tifchlofoethylana. 


HexadHmuathana 
Pentadiiofoeth- 

ana. 
1.1.1.2- 

TatFBd«loroeth- 

ana. 
1.1A2- 

imfmrnmOfOtnlh 


96-86-2 

117-81-7 

71-M-3 
86-68-7 

108-84-1 
95-50-1 


84-66-2 

131-11-3 

64-74-2 

117-84-fl 

141-78-6 

100-41-4 

67-66-T 

ioe-io-i 

78-83-9 

76-08^ 

•t-20-8 
96-85-3 

106-88-3 
71-66-8 

79-01-e 


W( 


Cortoantralion 
(mg/Q 


57-12-6 

7440-47-3Z 

7439-82-1 

208-86-8 

71-43-* 
218-01-6 
206-4*-ft 

193-39-5 

91-20-3 

65-01-8 

108-88-3 


7439-82-1 
85-44-8 


85  44  8 

630-20-8 

78-34-8 

127-18-4 

79-00.6 

79-01-8 
67-72-1 
78-01-7 

630-20-6 
7»-3(-« 


0.28 

0.010 

0.28 

5.6 
0.017 

036 
0M8 


0.20 
0M7 

0.057 

0.017 

OM 

0.057 

5.6 

ai4 

0.28 

0.088 

0.059 
0.068 
0.080 
0.054 

0.054 

032 

1.8 

032 

0.037 

0.8S8 

0.014 

0.026 

0028 

0.028 

0.028 
0.028 
0.008 
0/>14 
0.037 
0.54 


0.54 

0.057 

0.057 

0.056 

0U>54 

0.054 
0.055 
0.055 

a057 
a057 


(*) 


(mg/hg) 


n 


(») 


<•> 
(•) 

(•) 
(•) 

(•) 
(•) 
(•) 
(•) 


(•) 


(•) 


7» 


ft2 


6j0 


33 

3.1 
14 

as 

5j6 

5.6 

28 

NA 
NA 
3.4 
0.071 
34 
3.4 
3.4 

34 
34 

oas 

0X17 
NA 

28 


5.6 

8.0 

6.0 

5.8 
28 
54 

5.8 
M 


If) 
(•> 
(•) 
(') 
W 


o 

(•) 
(') 

(•) 

(') 

(') 
(•) 


o 

(•) 

(') 
(') 
(') 
(') 

(') 
(•) 
(') 


(•) 
(•) 
(*) 
(•) 

(•) 
(•) 
o 
(•) 


(•) 


(•) 


(•) 
n 
o 

D 

(•) 
o 
(') 

(■) 
(•) 
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268.43   Table  CCW.— Constituent  Concentrations  in  Wastes— Continue^ 


OOlWflflfCW 

S««alK> 

nazaraoui 
conslllMnt 

CASnumbar 

twragiMad 

haiwdoua 

oonaWuam 

Waitawalara 

WMtoooda 

Concantratton 
(mg/l) 

NdM 

(mg/kg) 

Notaa 

NA...- 

MA 

■ 

NA..-..         

NA 

NA. 

TabtoCCWEh 

266.41. 

NA.-  .           _. 

TMBcMofoaltv 

ana. 
1.1> 

1  ncraofOOTwnv ...... 

1.3- 

127-16-4 

79-0&-5 

79-01-6 

7W)1-6 

541-73-1 

76-01-7 
120-62-1 

77-47-4 

57-74-9 

76-44-6 

1024-67-3 

6001-35-1 
94-76-7 

0.056 

0.054 

0.054 
0.064 
0.036 

0.056 
0.055 

0.067 

0.0033 

0.0012 

0.016 

0.0095 
1.0 

0.001 

0.001 

0.001 

0.001 

0.001 

0.001 

1.6 

0.32 

0.51 

0.27 

0.79 

0.24 

0.17 

0.062 

0.026 

079 

0.24 

0.17 

0.062 

4.5 

0.15 

0.61 

0.073 

1.4 

4.5 

0.15 

0.61 

0.073 

1.4 

2.7 

0.14 

0.057 

0.066 

0.090 

0.16 

0X»6 

0.044 
0.099 



6.0 

6.0 

6.6 
S.6 
6.6 

64 

19 

2.4 

0.26 
0.066 
0.066 

2.6 
1.0 

0.001 

0.001 

0.001 

0.001 

0.001 

0.001 

NA 
NA 
NA 
14 
NA 
NA 
NA 
NA 
13 
NA 
NA 
NA 
NA 
6.6 
6.0 
6.6 
5.6 
6.6 
6.6 
6.0 
5.6 
5.6 
5.6 
1.6 
4.4 
4.4 
4.4 

4.4 

4.4 

4.4 

4.4 

4.4 

(M 

(M 

(M 
(M 
(M 

(•) 

(•) 
(*) 

C) 

(«) 
(') 

CM 
(M 
(M 
CM 
CM 
(M 

"(M 
(M 

Mna. 

(M 
(M 

pvfiiBcnKxovcn- 
1A4- 

K097 

z*n«. 

CM 
(M 

Chkxdarw 

IMI9* 

■ .     -     .-.-  ■ 
2.4- 

(M 
(M 

(>) 

im^f 

NA. 

NA 

NA 

(M 

oxyacattc  add. 

Haxachlorodl- 

zodxant. 

V) 

(M 



:  (M 

(M 
(M 

Tatractilorodl- 
banzo^-doxina. 

zoiurana. 

Cadmium 

(M 

K100  

7440-43-9 

7440-47-32 

7439-92-1 

Chromium  (Total)-. 
tji«l 



Kll>1 

CM 

NA 

NA 

TabtoCCWEin 
268.41. 

NA 

• 

NA. -.    „.     -.. 

NA 

Aiaanlc 

Cadmium 

Lavl - 

Marcuiy 

7440-36-2 
7440-43-9 
7439.92-1 
7439-97-6 

K102 

(M 

Artemc 

7440-36-2 

7440-43-9 

7439-92-1 

7439-97-6 

62-63-3 

71-43-2 

•  61-26-6 

96-96-^ 

106-95-2 

62-53-3 

71-43-2 

51-26-6 

96-96-3 

106-96-2 

67-12-6 

71-43-2 

106-90-7 

96-60-1 

106-46-7 

66-06-2 

96-57-6 
106-96-2 

Laad 

Marcury 

K103 

AnWna -... 

Bamana — 

Nitrobanzana 

(M 

NA. 

NA.. 

CM 
CM 
CM 
CM 

•f'O*     ,     . 

AniNna 

CM 

Banzaoa 

CM 



CM 
CM 

Nttrob««aoa 

CM 

K106 

Cyanidaa  (TolaO.-- 

BSfWfW .»...».. ........ 

CM 
CM 
CM 
CM 

0- 

.......■—■....—.              III.M. 

zana. 
P- 

zana. 

2.4,5- 

TrtcNorophanol. 
2.4.6- 

TrteMofophanol 

CM 

CM 

•  P) 

CM 
CM 

Phenol  ................... 
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26&43   Table  CCMf.—CaN8Tm»(TCofiCENTRATiONSMWASTCS--ConttniMd 


WMaooda 


K106 

K116 

P004 

P010 

P011 

P012 

P013 

P020 

P021. 


NA.. 


NA- 


AMrtn 

Aiaanlc  add- 


Aiaanic  panlodda. 
Areanictriaidda.... 
Barium  cyanida .-. 


P022- 
P024- 
P029.. 


P030.. 


P036- 

P037- 
P038.. 

P039- 
P047. 

P046.. 
P050. 


P051., 

P0S6.. 
P059. 


2-aao.Butyl-4,6- 
dMtropiwnol 
(OinoMb). 

Calcium  cyanlda- 


Caibon  dtouHMa.. 
pOAxoanHna.-. 
Coppar  cyanida... 


Saaalao 


TablaCCncIn 

266.41  ani 

Tabla2in 

268.42. 
TabiaCC«WEin 

266.41. 
NA. 


TaUaCCWEm 

266.41. 
JM»COME.\n 

268.41. 
Ttf)laCC«VEIn 

268.41. 
TablaCOMEIn 

268.41. 


NA... 


Mareuqr- 


Nicfcal- 


Cyanidas  (aoluMa 
aaltaand 


OictiloroptMnylar- 


Dlaldrin -... 

DIathylareina- 


P060.. 
P063. 


P065.. 


P071.. 
P073.. 

P074.. 


DiauHoton..- 

4.6-DinMr(>o- 

2,4-OinHroptianol- 
EndOMJltan 


Endrin.. 

Fluorida. 

Haplachlor- 


NA— 


Tibla2lna68.42. 

NA. 


NA- 


NA.. 


TablaCCWEIn 
268.41. 

NA - 

TablaCCWEin 
268.41. 

NA 

NA 


NA.- 
NA.- 


Aldrin. 

Artinic.. 

AfMnie- 
Ar86nte« 


CyanldM  (TefW).-. 
Cyanidaa 

(AawnaUal. 
2-aae.BuiyM.6- 

dMtrophanol 

(Dinoaeb). 
Cyanidaa  (ToliQ-.. 
Cyanidaa 

(Amanabia). 
CarbwdaulMa-. 
p-Chloioaaiina  — . 
Cyanidaa  (Total^ 
Cyanidas 

(Aownabla). 
Cyanidaa  (TcitaO.- 
Cyanides 

(Amanable). 
Arsenic 


CASi 
torraguMad 


consMuanC 


DiakMn- 
Aiseaie- 


P077_ 
P062., 

P089. 
P092.. 


P004.. 
P097. 
P096. 


Hydrogan  cyanWa. 


Marcury  fukalnate 


Methyl  paralNon.. 
Nickel  cartionyl  -.. 


Mckel  cyanida- 


p-NitroanWna 

N-Nitroaodbneth- 
ylamlrw. 


NA. 

TaUa2in2B8.42. 
NA. 


NA.- 
NA... 


Pt^anylmercwy 


Famphur 

Potassium 
cyanUa. 


TablaCCWEin 

268.41  and 

Table  2  m 

268.42. 

NA. 

Table  CCWEia 

268.41. 
TablaCCWEin 

268.41. 


ptsuncnOn  ».«.»»». 
4,6-anttro^ 

cmot 
2,4-OinllPoph0nol  .■ 
EndomNm  t»»».» 
EndosuMvi  It  — ».. 
EndoauNwi 


Endrtn «.. 

Endrin  aklehyda- 

Fkiorida 

...  -. — ...  — 
MepiAcmor  — .— .. 

. .  ■  .    . . 
riepiacNOf 

epcooae. 


Cyanidaa  (TelaQ- 

Cyanides 

(Amaaabia). 
Mercury 


NA.. 


Table  2  In  268.42 , 


NA. 

TablaCCWEin 

268.41  and. 

Table  2  111 

268.42. 

NA. 

NA. 

NA 


Methyli 
Nickel. 

Cyanidaa  (Toli9- 
Cyanidea 

(Anwnabla^ 
Nickel. 


Phoratow..^— ..-»-. 

Fampliur 

Cyanidaa  (Toiai)- 
Cyanidaa 
(Amanable). 


Concantrafion 
(mg/l) 


7439-97-6 


7440-02-0 

300-09-2 

7440-36-2 

7440-3»4 

7440-36-2 

57-12-6 
57-12-6 

88-85-7 


57-12-6 
57-12-5 

75-15-0 
106-47-6 

57-1 2r« 

57-12-5 

57-12-6 
57-V2-5 

7440-38-2 

60-57-1 
7440-38-2 

296-04-4 

534-52-1 

51-26-6 

33213-6-6 
1081-07-6 

72-20-6 

7421-99-4 


76-44-9 
1024-57-3 

465-73-6 
57-12-5 
57-12-5 

7439-97-6 


296-eO-O 
7440-02-0 

57-12-5 
57-12-6 

7440-02-0 

100-01-6 

62-75-9 

56-38-2 
7439-97-6 


296-02-2 
52-65-7 
67-12-6 
57-12-6 


0.099 


047 

aoei 

0.79 

0.79 

0.79 

1.9 
0.1 

0j086 


1.9 

ai 

Oi»4 

0.46 

1.9 

0.1 

1.9 
0.1 

0.79 

0.017 
0.79 

0.017 
0.26 

0.12 
0.023 
0.029 
9.029 

0.0026 

0.025 

36 

0.0012 
0.016 

0.021 

1.9 

0.10 

ao3o 


0A25 
0.32 

1.8 
0.10 


0.028 
a40 

0.025 
0.030 


0.025 

0.025 

1.0 

0.10 


Nuwiwasleoatsia 


cn 


(mg/kg) 


n 


CM 

n 
n 
n 
n\ 

n 

"?)" 
n 

c^ 


9M» 

NA 

NA 

NA 

110 
9.1 

ZS 


110 
9.1 

NA 

16 

110 

9.1 

110 

ai 

NA 

ai3 

NA 

0.1 
160 

160 

aooe 

0.13 

ai3 

0.13 

0.13 

NA 

0.088 

0.006 

0.066 
110 
9.1 

NA 


ai 


110 
9.1 

HA 
28 
NA 

0.1 
NA 


ai 

ai 

110 

ai 


P) 


CM 


C) 


CM 


(M 
CM 

« 
O 
P) 
CM 

(M 
(M 


CM 

n 

CM 


C) 


0) 


C) 


CM 
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268.43   Table  CCW.— CoNS-nruENT  Concentrations  in  Wastes— Continued 


VMatoood* 


P088. 

P101. 
P103_ 


P104. 


P10S. 


P110. 


P113- 
P114. 

P115. 
P1 19. 
PI  20. 


PI  21. 


P123_ 

U002_ 


U003- 


U004. 


U009. 


U012. 
U018- 
U019- 
U022- 


U024. 


U02S. 


U027„ 


U028- 
U029. 


U030„ 


U031- 
U032.. 


uoae- 

U037. 
UOSS- 
U039_ 
U042. 


U043. 
U044.. 
U045- 

U047_ 

U048- 
UOSO- 


Ettiyl  cj^rids 


Sodum  cyMRM.. 


SmsIn 


TabtaOQMEin 
268.41. 


NA.. 


TMaOCMEin 

268.41. 
TibtaCOMEin 

268.41. 


NA.. 


4-8romaphanyl 


rv«uly4  ■Icohol 

Chlordww  (alpha 


CNorebanzana 

CNorobanzNaia .... 
p^Noro.fivcfaaol 
2-CMoro#thyl 


CNorotonn.. 

CMorofnathi 
(Maihyl 
cMorida). 

2-CNOfO- 


20riorapti«nol.. 
Chryaana.. 


TaiilaCCWEIn 

268.41  and 

Tabla2in 

269.42. 
T>.M  2  in  268.42 
TtDlaCCWEin 

266  41. 
labia  :  in  268.42 
7^M  2  in  266.42 
Tabit  2  n  268.42 

NA 


NA. „ 

NA. „ 

Tabia  2  in  2  «.42 

NA. 

NA~ _ 


NA.. 
NA.. 
NA.. 
NA. 
NA.. 
NA.. 


NA... 
NA... 

NA... 
NA... 


NA..„ 


NA 

labia  CX^WE  in 

268.41. 
NA. 


NA „ 

TaUa  2  in  268.42 

NA 

TaWa  2  in  266.42 


NA... 
NA... 
NA... 


NA... 
NA... 


oonaMuant 


CyanUaa  (Total)... 
Cyanidaa 
(Amanabia). 

SMmt. 

Ethyl  cyanUa 

(PrepananiMa). 
SalanMn 

Cyanidaa  (Ttittt)- 

*^ '-«  — 

(Amanabia). 

Cyanidaa  (TotaQ... 
Cyanidaa 

I). 


ThaMum.- 
Salanwm — ..««. 

ThaHium. 

Vanadbm 

Vanadhm 

Cyanidaa  Total). 
Cywidoa 
(Amanabia). 


Acatylamino- 
fluofana. 


AnHna  ».».».».«» 
Banz(a)anthraoana 


Banzo(a)pyrana.... 
BiM2- 

cMoroathoxy) 

mathana. 
8ia(2-cbio>oolhyO 


Bi<(2- 

iMoroiaopropyl) 

tthar. 
Bia(;.«thylhaxyO 

pimaiaia. 
Brofomathana 

(M)tbyl 

bronida). 
4.Broi'<oph«nyl 

ph*  yl  athar. 

n-Butyt  Hcohd 

Chramii.rn  (TolaO.. 

CNcrdat  a  (alpha 

and  oiTWTia). 

Chiofobapzana 

umorooar  zNaw 

p-Chioro-m<raaol 
2-Chloro«^yl 

¥lny1. 

Vinyl  chionos 

CNorolom., 

ChlOfomath*  ■« 

(Mathyl 

cNonda). 
2<3iioro- 

naphthalana. 
2-Chlorophanai...~. 
Ovyaana »..« .» 


CASnumbar 

torfaOuMad 

hazardoua 

oonaMuant 


57-12-6 
57-12-6 

7440-22-4 
107-12-0 

7782-4»-2 

S7-12-S 
57-12-8 

7440-22-4 
57-12-6 
57-12-5 

7439-02-1 


7440-26-0 
7782-49-2 

7440-28-0 
7440-62-2 
7440-62-2 

57-12-5 
57-12-5 

6001-35-1 
67-84-1 
75-05-8 
96-86-2 
53-96-3 


107-13-1 
62-63-3 
56-65-3 

71-43-2 

50-32-8 

111-91-1 


11 
39638-32-9 

117-81-7 
74-83-0 

101-65-3 

71-36-3 
7440-47-32 

57-74-9 

106-90-7 

510-15-6 

59-50-7 

110-75-8 

75-01-4 
67-66-3 
74-67-3 

01-58-7 

95-57-6 
218-01-9 


Waatawatar* 


Conoanirallon 
(mo/I) 


1.9 

ai 

0.29 
0.24 

1.0 

1.9 
0.10 

0.29 

1.9 

0.10 

0.040 


0.14 
1.0 

0.14 
28 
28 

1.9 
0.10 

0.0095 

0.28 

0.17 

0.010 

0.059 


0.24 

0.81 

0.069 

0.14 

0.061 

0.036 


a033 
0.065 

0.54 
0.11 

0.055 

6.6 
0.32 

0.0033 

0.057 

0.10 

0.018 

0.057 

0.27 

0.046 

0.19 

0.055 

0.044 
0.069 


Notaa 


(*) 
C) 


(•) 


(•) 

C) 


NonwftswwflMfS 


(mg/kg) 


(») 


(•) 

n 


(*) 


(•) 
(•) 
(») 


(•) 

(') 
(•) 

(') 

(•) 

(*) 
(•) 
(») 


(») 
(•) 
(•) 


C) 

(») 
(») 


110 

•.1 

NA 
360 

NA 

110 
9.1 

NA 
110 
B.1 

NA 


NA 

NA 

NA 
NA 
NA 

110 
9.1 

1.3 
160 

ai7 

9.7 
140 


04 
14 
8.2 
36 
8.2 


Notat 


(•) 


(') 
(') 


(') 
(') 


(•) 
(') 
(') 
(') 
(•) 


7.2 

(•) 

7.2 

VY 

7.2 

V) 

28 

(•) 

IS 

(') 

15 

(') 

NA 

(') 

0.13 

(•) 

5.7 
NA 

(') 

14 
NA 

(') 

33 
5.6 
33 

(') 
(') 
(') 

6.8 

(■) 

5.7 

(•) 

8.21 


(') 
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268.43    Table  CCW.— Constituent  Concentrations  in  Wastes— Continued 


Watiacoda 


U061. 


U052.. 


U057.. 
U060.. 

U061.. 


Commarcial 
cnamlcal  nama 


Craoaola. 


Oaaols  (CraayHc 
add). 


Cydohaxanona . 
000 


Saaalao 


DOT., 


U063.. 
U066.. 
U067.. 


U066.. 
U068.. 


U070 

U071 

U072 


Obanzo(a,h) 

anthracana. 
1^-0«>Fom(>^ 


1^-Ottiromo 


(Ethylana 
dibromlda). 


Oi-n^butyl 
phlhalata. 

o- 

Oichloroban- 

zana. 
m- 

Oichloroben- 


U075... 
U076... 
U077... 
UOTe... 


U079.. 

uoeo.. 

U081.. 

uoe2.. 

U063.. 

uoe4.. 


Olchloroban- 
zana. 
DichMfodMuoco- 


1.1- 

Dichloroalhana. 
1.2- 

Dichloroathana. 
1.1- 

Oichloroathy- 

lana. 
1.2- 

Dichloroethy- 

lana. 
Malhylana 

chlorida. 
2.4- 

Olchlorophanol. 
2.9- 

Oichlorophanol. 
1.2- 

Dichloropro 


U088.. 
U093.. 


U101 

U102 


U106.. 

uioe.. 


1> 

Dichloropro- 


Tabia  CCWE  in 
268.41. 


NA... 


Tabia  2  in  268.42 
NA - 


Ragulalad 
hazardoua 
oonaUtuant 


Pantachloro- 


Phananthrana .... 
Pyfana  ............... 

Toluana 

Xylanaa  (Total).. 


OSnumbar 

tor  ragulalad 

hazardoua 

conatttuant 


Waata«ratare 


NA 


Olathyl  phthalata.. 

P 
Dimathylarnio- 
oazobartzana. 

pit    II  .ill    lrihartr.1 

uvnainyipnanoi. 
Dimalhyl 


NA... 
NA... 
NA... 


NA... 
NA... 


NA.. 


NA.. 


NA.. 


0-Craaol 

Craaoia  (m- and 

p-  iaomart). 
Cydohaxanona  .„ 

oji'-OOO 

P4>'-000 

o.p'-OOT.... 

p^'-ODT 

Ofi'-OOD 

pj>'-000  „ 

0.p'-OOE 

P4)'-00E 

DI)anzo(a.h) 

anthracana. 
1.2-C3ibromo-3- 


1.2-0>>romo- 


(Ethylana 

dfcromida). 
DHxomomathana . 
Di-(vbutyl 

phthalata. 
o- 

Dldiloroban- 


m- 

Dichloroban- 


Dichloroberv 


NA... 
NA... 
NA... 
NA... 

NA... 


2.4-Oinltrotoiuana.. 
2AOinllrotoluana. 


NA... 
NA.. 
NA.. 
NA- 
NA.. 


OlddorodHluoro- 

mathana. 
1.1- 

Didiloroathane. 
1.2- 

Dichloroalhana. 

1.1- 
Oichloroathy- 


trana-1.2- 
Dlchloroathy- 


Mathylana 


i4-  _  ^ 

DichloTophsnoi- 

2,6- 
Didilorophanol. 

1.2- 
Didikxopro- 


NA. 

Tabia  2  m  266.42 . 


NA... 

NA... 

NA... 
NA... 


Cla-1.3- 

Otohloropropy- 

lana. 
trana-1.3 

Dichloropropy- 

lana 
OMhyl  phthalata... 

P- 

Dimathylamw 
oazobonzarta. 

2.*- 
Obnathylphanol. 

DImathyl 


Z4-Oinlbaloluana. 
2,6-Oinltrotoiuana. 


91-20-3 
67-66-6 

65-01-8 
129-00-0 
106-68-3 


7439-92-1 
95-46-7 


CoTKantratlon 
(mg/0 


106-04-1 
53-19-0 
72-54-8 

789-02-6 
50-29-3 
53-19-0 
72-54-8 
3424-82-6 
72-65-9 
53-70-3 

96-12-6 

106-93-4 


74-95-3 
84-74-2 

95-60-1 

541-73-1 

104-48-7 

75-71-6 

75-34-3 

107-06-2 

75-35-4 

156-60-5 

^5-09-2 

120-63-2 

87-65-0 

78-87-5 

10061-01-5 

10061-02-6 


I 


84-66-2 

60-11-7 


105-67-9 

131-11-3 

121-14-2 
606-20-2 


Nolaa 


0X»1 
0.18 

0.031 
0.028 
0.028 
0J032 
0.037 
0.11 
0.77 

0.36 
0.023 
0.023 
0.0039 
0.0039 
a023 
0.023 
0.031 
0.031 
0.055 

0.11 

0.028 


0.11 
0.54 

0.068 


0.036 
0.090 

0.23 
0.059 

0.21 
0.025 

0.054 

0.069 

0044 

0.044 

0.85 

0.036 

0.036 


9M 

ai3 


0.036 

0.54 

0.32 
0.55 


(•) 


Nommstawalara 


Coneanlration 
(mg/kg) 


Pi 

n 
n 
n 
n 

m 


(•) 
(^ 


u 
u 

7.2 
72 
9» 


33 

14 
14 


1.5 

(') 

7.4 

(') 

15 

(') 

1.5 

(') 

28 

(') 

33 

(•) 

NA 

..„ «, «.« 

5.6 

(•) 

3.2 

(') 

NA 

04)87 

(') 

0.087 

(•) 

0.067 

(') 

0.087 

(•) 

0.067 

(•) 

0.087 

(') 

0.087 

(') 

aoe7 

(•) 

a.2 

(■) 

IS 

(') 

15 

(•) 

IS 

(0 

» 

(•) 

•2 

(•) 

(') 

(•) 

(') 
(■) 
(') 
(') 

(') 

(') 
•'» 
(') 
«•> 


<• 

(') 

•• 

«'i 

as 

NA 

CI 

14 

(•» 

» 

« 

140 

as 

(') 
(•) 

I 


atio 
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268.43    TAaifOCW.-OeMrnTU0fTCk)MoeiniUTiON6MWAST»— Continued 


U107. 

U108- 
U111. 


U112.. 
U117.. 
U118.. 

U120.. 
U121. 

U127_ 

U120.. 


U129_ 


U130- 


U131- 
U134.. 

uiae. 


U137- 


U138.. 
U140- 
U141- 
U142. 
U144- 


U146.. 


U146- 
U1S1- 


U1S2- 
U154.. 
U1S6„ 
U157. 


U1»- 


DMvodyt 


l.4.0iOKaM 

DMv 
prapyMlrosoft- 


Ettiyti 

Etftyt 

fMChscfyMto. 


TricNocomono- 

HtKttchlofobttia- 


HnttcMofDOicky 


nyoTOpin  nuonos. 
CKtx^add 


e,<9pyrra. 


Kapon* 


iMfcuiy. 


SMam 


NA... 


NA... 
NA_ 


NA- 


NA  

NA 

NA 

NA 


NA_ 


NA- 
NA-.. 


NA... 


NA.- 


TaU*  t  m  268.42 
TabtoCCWEIn 

268.41. 
NA. 


NA- 
NA-. 


NA.- 

NA 

TiMaCOMEln 

268.41. 
TaUaCCWEin 

268.41. 
TaUaCCWEin 

268.41. 
TabtaCOWEm 

268.41  wd 

TabtaXIn 

^68.4^ 
NA 


DM»«aM 


^,*^acam». 


Ethyl  aliar 

Ethyt 
mathaovlaia. 

RuocarHhana 

Trt 


CAS 
lor 


wphfroHC . 
bataBMC- 
Oal»eHC- 


(Undana). 
HaoaBMBRMyclo- 


Fkjortda 

Anamc 

lndaao(1.2> 


KspOfW.. 


4.4-- 


U174.. 


U178 


U180- 


U181- 
U183.. 


Malhyt  laokuly* 


2.Tiai)fiinywnwia - 


(vNfcoaoj^^ 
b 

N- 


SH»o-o4ctMkrm 


NA- 
NA.  

NA- 


NA. 


NA 

NA 

NA. 

NA.... 

TMa  2  in  288.42 
NA 


NA.- 
NA-. 


NA.- 


NA-. 


NA- 


NA- 
NA- 


Ma^iacwlDwXa- 


3- 
Mathytchotanttv 


4.4- 
MaMiylanabiig- 
cMwaWni) 

Methyl  attry) 
kaiana 

Mattiyl  aobutyt 


Methyl 
fnaftacnrtata 


^napninywnvne  ■ . 


n-NHfoaodl  iv 
n- 


fr'Nlkx>o.«oluidna. 


II 

i23-ai-i 

•2Va«-7 


141-784 
80-28-7 
97- 


11B-74-1 

87-afr4 

319-644 
318-86-7 

311 


Wi 


(mg/O 


77-47-7 

87-7»-1 

16864-484 

7440>8fr-2 

183-884 


7- 
7843-1 

ia»48-i 

143-604 
7439-82-1 

7438-82-1 

7488-82-1 

7438474 


12848-7 
•7-88-1 

91-804 


101-14-4 


•Q8-10-I 

80424 

•1-afr4 
91-594 
98-954 

«fl048-7 

924-164 


•00-7S-4 


930-55-2 


084 

012 
0.40 


034 
012 
ai4 

O068 
0i>28 

0.066 

0.065 

0.00014 

0.00014 

0.023 

00017 

OJOST 

0056 

35 

0.79 

00055 

019 

sa 

0.061 

0.0011 

0040 

0.040 

O040 

OiUO 


0.24 

5.6 

O081 

\0055 


OSO 

0.28 
0  14 
014 

0.059 
0.52 

0068 
012 
O40 

040 

eai3 

0J>13 


0.32 
OJOU 


P) 


(•) 
(») 
f1 

(*) 
« 

P) 

n 

P) 
P) 
P) 
P) 

p» 

p» 


P) 
P) 


Nonwastewater* 


(mg/kB) 


P) 
..„. 

n 


m 
p) 
p) 
p» 
p)i 

«l 

P) 
P) 


p) 


170 
14 


33 

160 


8.2 
38 

37 

28 

0.66 
0.66 
0.66 


Note* 


3.1 
NA 
14 
» 
17 


35 


28 
87 


(•) 

(') 
(•) 


(•) 
{•) 
(') 

(') 
(*) 

(') 

{') 

(') 
(') 
(') 
(') 


aa 

(*) 

28 
NA 

P) 

NA 

8.2 

(') 

65 

170 

2.6 

0.13 

NA 

(') 
(•> 

NA 

NA 

NA 



84 

NA 
1.5 

15 

V) 

"'pi 

p) 

35 

(■> 

> 

36 

1') 

33 

(') 

160 

V) 

ft 

('» 
■■I 


i'» 

V) 


(') 
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268.43   Tabue  CCW.— Constttuent  Concentrations  in  Wastes— Continued 


Waalaooda 


U185.-. 

U187.-. 
U188..- 
U190... 


U192 - 

U198. — 

U203 

U204 


U205- 
U207- 


U20e.— 
U208...- 


U210- 
U211. 


U214 

U215 


U216- 
U217- 
U220- 
U225.. 

U226- 

U227- 

U228.. 


U235 


U239.. 
U240- 


U243 

U247 - 


CoiTNneccifll 


PantachkxonHro- 


Phanaoetln.. 


anhydride 
(meaauradaa 
PhthaNc  add). 
Prenamlde 


Pyfidlne 

Salrola — 

Selenium  dtadda.. 

Selenium  aulfide.. 


1.2.43-         _ 
Telrachloroben- 


Seealao 


NA.-. 

NA— 
NA..- 
NA™ 


NA. 

NA 


TaUaCCWEin 

268.41. 
TaUaCCWEm 

268.41. 

NA 


1.1,1.2- 

Tekachioroelh- 

ane. 
1.1A2. 

Tetrachloroath- 

ane. 
Tetrachloroettv 

Cwtion 


ThaHumCOaoatate. 
Thallium(0 

cartionate. 
Thalllum(l)chlorida 
ThaNlum(l)nitrata.- 

Toluena 

Tribromomethane 

(Bromofonn). 
1.1.1- 

Trichtoroethane. 
1.1.2- 

TridHoroelhane. 
Trichlorothytene .... 
tria-(2> 

Dtt)comopropyO 

phosphate. 

Xylenes 

Z4.- 

Dichlorophen- 

oxyacatic  acid. 
Hexachkxopro- 


hazardous 


Pentachlofonifro- 
PhanaceUn 


PMhalc 
anhydride 
(meaauradaa 
PhthaNc  add). 

Prenamida — 

Pyridine .»..-...— 

Sairola 

Selenium — . 

Selenium. — 


CAS  number 

hczvdouv 
ooiwtHmnt 


NA- 
NA.- 

NA.- 
NA... 


Table  2  m  268.42 .. 
TiMe  2  m  268.42 .. 

Table  2  m  268.42 .. 
TaUe  2  In  268.42 . 

NA...... 

NA 


NA.- 
NA- 


NA... 
NA.- 


Methoxychlor.. 


NA... 
NA- 


1A4> 
Tetrachkxoben- 


NA.. 
NA.. 


1.1.1.2- 

TeHaehloroeth- 

ane. 
1.1A2- 

Tatradiloroeth- 

ana. 
Tetradiloroelhyt- 

ene. 
Cwbon 

tetrachloride. 

Thallium 

Thalium 

Thallium 

ThaHium 

Toluene 

Tribomomethana 

(Bromdorm). 
1.1.1- 

Trichloroelhane. 
1.1.2- 

Tridiloroethana. 
Trichloroethytene.. 
tris^2.3- 

(MbrbmopropyO- 

phosphate. 

Xylenes 

2.4- 

Dichlorophen- 

OKyaoetic  acid. 
Hexachloropro- 

pene. 
Methoxychkx 


Concentration 
(mg/l) 


62-684 

82-44-2 

108-85-2 

85-444 


23950-584 

110-86-1 

94-58-7 

7782-49-2 

7782-49-2 

85-044 

630-204 

79-344 

127-18-4 

56-234 

7440-284 
7440-284 

7440-284 

7440-284 

108-664 

75-25-2 

71-554 

79-004 

79414 
126-72-7 


94-75-7 

1888-71-7 
72-43-5 


0.055 

0.081 

0.039 

0.54 


0.083 

0.014 

O081 

1.0 

1.0 

0.055 

O057 

0.057 

Q.056 

0057 

014 
014 

014 

014 

0.080 

0.63 

0.054 

0.054 

O054 
0.025 


0.32 
0.72 


0.035 
0.25 


P) 


P) 


P) 


(mg/kg) 


P) 


P) 

P) 

P) 

P) 
P) 

{*) 
P) 
P) 
P) 

P) 

P) 

« 


P) 


P) 

P) 


4.8 

18 
6.2 

28 


1.5 
16 
22 

NA 

NA 
18 


42 

5.6 

5.6 

NA 
NA 

NA 
NA 
28 
15 

5.6 

5.6 

5.6 
O10 


10 

28 

018 


P) 

P) 
P) 
{') 


{') 
P) 
P) 


P) 

P) 

C) 

P) 
P) 


P) 
P) 

P) 

P) 

P) 
P) 


<•) 
P) 


P) 


'  Treatment  standards  for  this  organic  constituent  were  established  based  upon  irxaneration  in  uniu  operated  in  aoxxdanw  wittt  me  t«*«MJrequ^^ 
CFR  Part  264  Subpart  O  or  Part  265  Subpart  O.  or  based  upon  combustion  in  fuel  substitution  unite  operating  m  accordance  with  applicable  techritcai  requrements.  a 
facHity  may  certify  conuHance  with  these  treatment  standard  according  to  provisions  in  40  CFR  Section  268.7. 

•  Based  on  arwIyM  of  composite  samples.  ^  ^  ^         .   _„ 

*  As  analyzed  uaing  SW-846  Method  9010  or  9012;  sample  size  10  gram;  distillation  time:  one  hour  and  fifteen  mmutes. 
*Reseved. 

Note:  NA  means  tM  Applicable. 


(c]  Notwithstanding  the  prohibitions 
speciHed  in  paragraph  (a)  of  this  section, 
treatment  and  disposal  facilities  may 
demonstrate  (and  certify  pursuant  to 
S  268.7(b)(5)}  compliance  writh  the 
treatment  standards  for  organic 
constituents  speciBed  by  a  footnote  in 
Table  CCW  in  this  section,  provided  the 
following  conditions  are  satisfied: 

(1)  The  treatment  standards  for  the 
organic  constituents  were  established 
based  on  incineration  in  units  operated 


in  accordance  with  the  technical 
requirements  of  40  CFR  part  264,  subpart 
O,  or  part  265,  subpart  O,  or  based  on 
combustion  in  fuel  substitution  units 
operating  in  accordance  with  applicable 
technical  requirements; 

(2)  The  treatment  or  disposal  facility 
has  used  the  methods  referenced  in 
paragraph  (c)(1)  of  this  section  to  treat 
the  organic  constituents;  and 

(3)  The  treatment  or  disposal  facihty 
has  been  unable  to  detect  the  organic 
constituents  despite  using  its  best  good- 


faith  efforts  as  defined  by  applicable 
Agency  guidance  or  standards.  Until 
such  guidance  or  standards  are 
developed,  the  treatment  or  disposal 
facility  may  demonstrate  such  good- 
faith  efforts  by  achieving  detection 
limits  for  the  regulated  organic 
constituents  that  do  not  exceed  an  order 
of  magnitude  of  the  treatment  standards 
specified  in  this  section. 

13.  Appendix  IV  to  part  268  is  revised 
to  read  as  follows: 
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Appendix  IV— Organonatattc  Lab 

PWftkM 


Hazardous  waale  wUk  tfae  following  EPA 
Hazardous  Wasia  Code  No.  may  be  placed  in 
an  "organoBetaQic"  or  "Appendix  IV  lab 
pack" 

Pool.  P002.  PBOS.  P004.  POOS.  POOO.  P007.  Pooa 
P009,  POIS.  PD14.  P015,  POia,  P017,  P018, 
PQZa  POZl.  P022.  P023.  PB24.  PQ28,  P027. 

P028,  P029,  poaa  P031.  Pina.  P034.  poae, 

P037.  post,  P090,  POM  PMl.  P042.  P0«3. 
POM.  POO.  PBiO.  P047.  PIMa.  P04a.  posa 
P061.  P06i.R)6«,  P067,  Pg6&  POSS.  Pooa 
P002.  P08*.R»4.  POOS,  POM,  P0«7.  POM, 

poaoi  nn,  nn.  P072.  pozs,  vwa,  pots, 

P077.  POSl.  POeZ,  P0e4.  poos,  P087.  POB8, 
POn,  POK,  PO03,  P004,  POH,  POOB,  P087, 
POeO,  POOO.  PlOl.  P102.  P103.  P104.  P105, 

Pioo.  Pioo,Pioe.  Piia  Piii.  P112.  P113, 
P114,  Pill  Piis,  PiiB,  Pile,  Piza  P121. 

P122.P12X 

Von.  U002.  U003.  U004.  uoos.  uooe.  uoo7. 
uooe,  uooe,  uoia  uoii.  U012,  U(n4,  uois, 
uoiB.  U017.  uoia  U019,  uoaa  U021,  uozz, 

U023,  UOM.  U025,  UOZa  U027.  UOZa  U029, 

uoaa  U031.  uo32,  U033.  U034.  U035.  uose^ 

U037.  U03B,  U039,  U041.  U042.  U043.  U044. 
U045.  U0«^  U047.  U04S.  UO«e.  U050.  UOSl. 
U062,  UOSS,  U065.  U0S6.  U057.  U058,  U059. 

uoea  uoBL  UO62.  uoes.  uoo4.  uoee,  uo87. 

UOOflL  UOBB.  UOTa  U071.  U072.  U073.  U074. 
U075,  U07B,  U077,  U078,  U079.  U080,  UOOl. 

U082.  uon,  UOOl  uoes,  uooo.  uo87.  uooa 
uooo.  uoaa  uoei.  uobz,  uobo,  U094.  uoos. 
uooe.  U007.  uoos.  uooa  uioi.  U102,  uioa. 
U105.  uio*.  U107.  uioa  uioa  una  uiii. 
U112.  una.  U114.  uiis.  una  uii7.  una 
una  uim  U121.  U122.  U123,  U124.  U125, 
ui2a  U127.  ui2a  U129.  uiaa  uiai.  U132. 
U133.  uiaa  U137.  uiaa  ui4a  ui4i.  U142. 

U143,  U144.  in4S.  Ul4a  Ul«7,  U14a  U140. 

uisa  uisz.  U1S3.  U1S4.  msa  uisa  uis7. 
uisa  uisa  uiea  uiei.  uioz.  uioa,  uioi 
uies.  uioa  uio?,  uioa  uioa  uiTa  uiti. 


U172.  UlTa  U174.  UlTa  U177.  Ul7a  uiTa 

uiao.  uisi,  U182.  Uiaa,  uis4.  uiss.  uiaa 
U187,  uiaa  uiaa  uioa  uiei.  uiez.  uisa. 
uie«.  uiMi  uifl7.  uzoa  uaoi.  0202.  U203. 
uaoi  uaoa  uam,  uzm,  U2oa  U2oo.  uzia 
U2it  una.  uai  uzis.  una  ua7.  U2ia 

UZia  U220.  U221.  U222.  U22a,  U22S.  U22a 

U227.  U22a  U234.  U23S.  uzaa  U2a7,  uzaa 
U2aa  U24a  U243.  U244.  uzm,  U247,  uzta 

U249. 
FOOl.  F0Q2.  FDOa,  F00«.  F005.  Fooa  FOia  FDZa 
F021.  F022.  F023.  P024.  FD25.  FOaa  F0Z7. 

PozaFoao. 

KOOl,  H002,  KOOa  KOOO.  KOM),  KOll,  KOIS. 

K014,  Koia  ma  K017.  Koia  Kma  Koza 

1C021.  KOB.  K023.  KOM.  KJttS.  K02a  K0Z7. 
K02aiai9.lCOaaKIBl.K032.lC033.K034. 
K035,  KOaa  K087,  KOOa  KOOO.  K040.  K041, 
K042,  KO«a  KM4,  K04S.  K04a  1C047.  K04a 

K04a  Kosa  Kosi.  K052.  Kooa  Koei.  Koae, 
Kon.  an,  looos.  kos4.  kobs,  kow.  koot. 
Koe3.  Koe4.  Koes.  Koea  Koor.  Kooa  Koeo, 

KlOl.  K102,  K103.  K104.  KlOS.  K113.  K114. 
KllS.  Kiia 
DOOl.  D002.  D003,  D004.  DOOS.  DOOa  D007. 

Dooa  Doia  Don.  D012.  D013.  D014.  oois. 

D0iaD017. 

14.  Part  268,  appendix  V  is  revised  to 
read  at  follows: 

Appendix  V— Organic  Lab  Packs 


Hazardous  waste  with  the  following  EPA 
Hazardoaa  Waste  Code  Na  may  be  placed  in 
an  "organic*'  or  "Appendix  V"  lab  pack: 

POOl.  P002.  POOS.  P004.  POOS.  P007.  POOa  POOO. 
P014.  POia  P017.  POia  PO2O.  PO2I.  P022. 
P023.  P024.  P02a  P027.  P02a  tOKt.  P031. 
P033.  PBM.  PD37,  P039.  P04a  P041.  P042. 
P043.  P044,  P04S,  P04a  PB(7.  PO«a  P04a 

posa  POOl.  POM.  P0S7.  poaa  poso.  Poea 
poe2.  Pooa  Poe4.  pooa  Poe7,  poea  Poea 
POTa  P071.  P072.  POTS.  P077.  poet  PDe2. 

P0B4.  POOS.  POOa  POOO.  P093.  P004.  Pooa 


poe7.  noa  Pioi.  P102.  pios.  pioa  Pioa 
pioa  Pin.  P112.  Piia  Piia  P123. 
UOOl,  uooz,  U003.  UOOl  uooa  uooa  uoor. 
uooa  uooa  ueia  uon,  U012.  uoii  uois. 
uoia  U017.  uoM,  una  uoza  U021,  U022, 
U023,  U024,  U02S.  uo2a  U027.  uoza  UQ2a 
uoaa  U031.  U033.  U034,  uoss,  uosa  U037. 
uoaa  uoaa.  uon.  uo«2.  U04a  U044.  uots, 
uo4a  U04T,  uo«a  uo«a  uosa  uos2,  U053. 
uoos.  uooa  U0S7,  uooa  uoao.  uooo.  uooi. 
uoa2,  uoos.  UOOl  inea  uoe7.  uooa  uooe. 
uo7a  uon.  U072.  uocra.  uoti  uots.  uo7a 
U0T7.  uora  U07a  uooa  uooi,  uooz.  uooa, 
U0B4.  uooa  uooa  uoor,  uooa  uooo.  uooa 
uoei.  uoa2.  uon,  ubm.  uoos.  uooa  uoor. 
uooa  uooa  uiol  uioz,  uioa.  uios,  uioa 
U107,  uioa  uioe,  una  uin.  un2,  una. 
uiM.  uns.  una  uiit,  una  una  uizo, 

intl.  UI22,  U123,  UI2I  U125.  U12a  U127. 

uiza  uiza  uiao.  uiai.  uiaz.  U133.  uias, 

U137.  U13a  U140.  U141,  U142,  U143,  U147, 

ui4a  ui4a  uisa  uisz,  uisa.  U154.  uiss. 
uisa  U1S7.  Uisa  uiso.  uieo.  uioi.  uiaz. 
uioa  uie4,  uies.  uioa  uio7.  uioa  moo, 

U170.  Uin.  U172.  U173.  U174.  Ul7a  U1T7, 

ui7a  U179,  Uiaa  uioi,  uiaz.  uiaa,  uiai 
uiBs.  uiaa  U187.  uua  uiss,  uioo,  uioi, 

U192,  U103.  U194.  U196,  U197,  U200,  U201, 
U2Q2.  UZ03.  UZOa  U207.  U20a  U209,  U2ia 

U211.  uzia.  uzia  uzio.  U220,  uzzi,  U222. 
uzza  uzzs.  U22a  U227,  uzza  uzai  uzaa 
uzaa  U2a7.  uzaa  uzso,  U24o.  U243.  U244. 
U24a  U2«7.  U24a  uzm. 
POOl.  pooz.  Fooa,  POOl  poos,  Foia  P020.  P021, 

FO22.  FD23,  FOZS,  POaa  FQ27.  F02a 

Kooa  Koia  Kon,  Kois.  kdii  Koia  K017, 
Koia  Koia  Koza  Koza.  ko24.  ko2s.  Koza 
K027.  Koza  Koaa  K032.  Koaa.  Koa4.  koos. 
Koaa  K037,  Koaa  Koao,  K04a  ko4i.  K042, 

K04a.  K044.  K04S.  K0«7.  KOOa  K07a  KflSa 

Koea,  KOOl  Kooa  Kooa  K097,  Koea  koos, 

KlOa  K104.  KIOS.  KUa  Kill  Kiia 
DOOl.  D012.  DOta  DOll  DOIS,  DOia  D017. 

15.  Appendix  VII  to  part  268  is  revised 
to  read  as  foUowo: 


AppemttxVn 

Table  1  .—Effective  Dates  of  Surface  Oisposeo  Wastes  (Non-Sou.  and  Debris)  Regulated  in  the  LORs  •—Comprehensive 

List 


Wasta  calaoa>y 


EHaciiMdate 


K^WmMTm  ML. 


CaMomiaM- 

CMtonHalBt. 


D001.. 
O002„ 


jQMKi  imatooum  wMMB.  wiuong  wvv  wiuiOB  ■ssocMiBa  wnn  tOKI  Or  WMy, 
confWnp  fTM  cyanidM  «i  oonctntrattont  graslir  than  or  •quil  lo  1.000 
fiiQ/l  or  oortiin  trwliti  or  compounds  of  these  metats  greater  than  or  equal 
ma  pfonDnion  wvaM. 

Liquid  (aquaous)  hazardous  wastes  having  a  pH  less  than  or  ei|ual  to  2 

DMa  HOC  wBStowalars,  dsAnad  as  HO&wasia  mixtures  that  are  primartly 
watsr  snd  ttiat  contain  graalsr  than  or  equal  to  1.000  mg/l  but  less  than 
10000  mg/L 

Liquid  hazardous  nvasts  containing  PCBs  greater  than  or  equal  to  SO  ppm 

Otm  IquM  and  nor«quld  tiazardoua  waatas  containing  HOCs  in  total  concan- 

kalon  graalsr  Oian  or  equal  to  1  MO  mg. 
Al 


0003.. 


0004.. 
0004.. 

0006- 


DOOO- 
0007  „ 
0000- 


A«. 


0000- 


Al 


baiora  saoondvy  SAMMng- 


0000.. 


OOOO.. 
0010- 


NorMMlBiMlar- 
Mi 

All„ 


Jtiy  a  1907. 


July  a  1907. 
July  a  1907. 


Jtiy  a  1007. 

Nov.  aioea 

Aug.  a  1900. 
Aug.  0, 1000. 
MJ9. 0. 1900. 

Aug.  a  1000. 

Maya  1902. 
Aug.  a  1990. 
Aug.  a  1990. 
Aug.  a  1900. 
May  a  1092. 

A««.aiooo. 

May  0.1902. 

Aug.  a  1990. 
Aug.  a  1990. 
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l^-fiFccmK  DflnsoF 


(Ncw^Soi  »m  nUWIffWEWUtWPIHTWg 


001  a. 

0012- 
OOIS. 
D014L 
0010L 
OOIC 
0017- 
FOOt- 


F001- 

FOOSdt 

F002- 


F002. 


F003. 


ML. 


AIL. 


EHedivadato 


tJL. 

AO. 


AO. 


AO. 


aalMa[k«aiMalB9.Mid|a 


AftaiM 


andMoNwaataaais 


At 


AM»atoooi 

AN»aiOOA 

Ai%at9oat 

As^a  100BI 

AM»aiooai 

Auo.ai9oai 
Au^iiooa 


NaM.a' 

AM».aio9a 


Na«iatooa 
NoMiataoa 


iiST  COPY  AVAILABLE 
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TABtE  1.-CFFECTTVE  DATES  OF  SURFACE  DISPOSED  WASTES  (NOH-SOfl.  AND  DEBRIS)  REGULATED  IN  THE  LDRS  •-COMPREHENSIVE 

U8T— Continued 


KOei  (tow  *c)  fnMm  Mndwd  tor  high  zinc  rwiwinB  in  aftoct 

un«  Au0Mt  7. 1M1). 
K062 


raw  (NwvCitoium  Sullato)' 
KOflS 


K071. 
K073. 

raws. 


K064. 


K0e4. 


KOVD- 


Koasto'girtM)*- 

K086— — 


ra)S7_ 

K083- 


KOM. 


Aug.  8.  IBM. 
Aug.  8.  1990. 
Aug.  9.1968. 
Jun*  6. 1969. 
AuaS.  1968. 
Aug.  8. 1990. 
Aug.  8. 1966. 
Aug.  8.  1990. 
Juna  6. 1969. 
Aua  8. 1990. 
June  8.  1969. 
Aug.  8. 1990. 
Juna  8. 1969. 
Aug.  8, 1966. 
Aug.  8. 1990. 

May  8, 1992. 

Aug.  8. 1990. 

Aug.  8. 1990. 

Aug.  8. 1990. 

Aug.  8. 1990. 

Juna8.19e9. 

Aug.  8. 1968. 

Aug.  8. 1988. 

Aug.  8. 1988. 

Juna8,1989. 

Juna8.1968. 

Juna  8.  1968. 

Aug.  8.  1990. 

Aug.  8. 1960. 

Juna  8. 1969. 

Aug.  8, 1968. 

Aug.  8. 1966. 

Aug.  8. 1968; 

Aug.  8. 1990. 

Aug.  8. 1988. 

Aug.  8. 1990. 

Nov.  8.  1990. 

Aug.  8. 1990. 

Nov.  8, 1990. 

Aug.  8. 1990. 

Now.  8. 1990. 

Aug.  8. 1900. 

Nov.  8, 1990. 

Aug.  8.  1990. 

Nov.  8.  1990. 
Aug.  6, 1990. 
Aug.  8. 1968. 
Aug.  8. 1990. 
Aug.  8,  1968. 


Al. 


Alothais- 

Al.. 

Al. 


Al. 


Wi 


K066. 


MN6. 


K096- 


K007. 


K100. 

K100< 

K101 

K101 

K101 

K101 

K102 


Al. 


Al. 


Al. 


Wi 
Huiiaaitoaitor 


Wi 


NomMHtn 


wmmmm 


Aug.  8.  1968. 
Aug.  8. 1968- 
Aug.  8. 1990. 
Aug.  8.  1990. 
Aug.  8, 1990. 
Aug.  8.  1990. 
Aug.  8, 1900. 
May8.199^ 
Aug.  8. 1990. 
Aug.  8. 1968. 
Aug.  8.  198a 
Aug.  8, 1966. 
Juna  8. 1969. 
Juna  8. 1969. 
Aug.  8. 199a 
Juna  8. 1960. 
Aug.  8. 199a 
Juna  8, 1980. 
Aug.  8. 1990. 
Aug.8.l90a 
Aug.  8, 1968. 
Aug.8.190a 
Aug.  8, 1988. 
Aug.  8. 1988. 
Aug.  8. 196a 
Aug.  8. 1988. 
Miy8,19e2. 
Aug.  8, 1988. 
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TAMFt 


DATES  or 


9l0»8aK.AND 

\jmt-€tjrMmiui 


Damci^t{M.9au(m»mTtm\JDR^ 


K102 

KlOZt 

K102 

K103u. 

K104_ 

K105. 

K108i. 

K106- 

K113. 

K114_ 

K115_ 

Kllft. 

POOI- 

P002- 


POOS. 


P004. 


VUa 


NOM 
Npm 
AL_ 


■tan 


tx. 


At. 


\Mali 


Not 

.-lAL. 


At. 


Al. 


At. 


At. 


AL. 


At. 


BfscttM  dslt 


Awg.  8«  1090. 

AH».8ii«ea 

AH»8|168a 


a  I960. 


P006. 


P008. 


P007- 
P008. 


P009. 


P01Q. 

P010. 

P011. 

POIl. 

P012- 

P012. 

P013 

P013. 

P014. 

P01S 

P016 

P017 

P018 

P02Q 

P021 

P022. 


P023. 


AL. 


At. 


At. 


At. 


At. 


At. 


Wattowalar 


NORMfMlawatof- 


VMailiiiiator 


MoMwataMfaMr- 


WMtoairtir- 


NoMMataiMilat. 


MonwaatoMMlat- 


Alottiam. 
Al 


At. 


At- 


At. 


At. 


At. 


AL: 


AL 


P024. 
P028. 


P027. 
P028. 


P029. 


P030. 


P031. 
P033. 


P034. 


P038. 


P036. 


P037. 
P038. 


P038. 


P039. 


P040. 


P041. 
P042. 


AL. 


AL 


AL 


At.. 


AL 


AL 


AL. 


AL 


AL 


NamwaatouMfto*- 


AL 


AL 


AL 


AL 


P043. 
P044. 


P045. 


P046. 
P047. 
P048. 
P048. 


POSO. 


P0S1. 
P054. 


P056- 


P0S7. 
P05B.i 


POSO. 


POOO. 


P062. 


P083. 


P064. 


KMo- 


P065. 


WWCw 


P067. 


AL. 


AL. 


AL 


AL 


At. 


AL. 


AL 


AL. 


AL. 


AL. 


AL 


AL. 


AL. 
AL. 

AL. 


AL. 
At. 


At- 


WaatoiMlar 


AM»8ti«9a 
Am»8,1M0. 
Am»  8)1969. 
Aug.  8t  1860: 
AM»8i1«0a 

AM»8|190a 
AH»8t  1906. 
A«»  8(1960. 

LA^M.a.   «^^M 

Am«i  8(1960. 
Am»8;1«66. 
Aug.  8.  1996. 

AH»ai«6e. 

AH»8i196e. 
AM»8.ieBB. 
Ah»8,1966. 

Am»8;1966. 

Ah»8.1«86. 
Ao»8;1966. 
Am»8;1966. 
An»8;t96e. 
Aligi  8;  196a 
AH»ai888. 

Aug:  a  I860. 
Aa»ai966. 

Any  a  1898. 
Majra  I88t 
Aura  1968. 

An^atsoe. 

Majra  198a 
Amaa  1968. 
Jiwa  1966. 
JonaS,  1968. 
Any  a  1990. 
Jonaa  1966. 
Jonaa  1966. 
Aag:at98a 

Aa»ai99a 

tag:  a  1990. 

Aoy  a  199a 
ad^  a  199a 

Ad^  a  1990. 
Aag;ai98a 
Ang.  a  1990. 
ABg:ai98a 

Aog.  a  t98a 

Ang:  a  198a 

AD»ai99a 

Aug:  a  t99a 

jHwa  1909. 

Jnaa  1969. 
Anvai96a 

ad^  a  t98a 


Mawwaatowalw- 


At. 


adv  a  199a 
Aa^aisea 
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WMiacoda 

Waala  catagoiy 

EHaclMdala 

Al                       

Aua  8. 1990. 

Aua  8.  1990. 

Aua8.199Q. 

Jura  8.  1988. 

Aua  8.  1990. 

Aua  8.  1990. 

Jura  8. 1989. 

Aug.  8.  1990. 

Aua  8.  1990. 

Aug.  8. 1990. 

Aug.  8.  1990. 

Aua  8.  1990. 

Aua  8.  1990. 

Aua  8.  1990. 

Jura  8,  1969. 

May  8.  1992. 

Aua  8.  1990. 

Jura  8.  1989 

Aua  8.  1990. 

May  8. 1992. 

Aug.  8. 1990. 

Jura  8.  1989 

Aua  8.  1960. 

Aua  8.  1900. 

Jura  8. 1989 

Jura  8, 1989 

Aug.  8. 1990. 

Jura  8. 1969 

Aua  8, 1990. 

Aua  8.  1990 

Aua  8.  1990 

Aua  8.  1990 

Jura  8.  1969 

Aug.  8, 1990 

Jura  8.  1969 

Aua  8,  1990 

Jura  8. 1989 

Aua  8.  1990 

Jura  a  1969 

Aua  8.  1990 

Aua  8.  1990 

Aua  8.  1990 

Aua  8.  1990 

Aug.  8. 1990 

Aua  8.  1990 

Aua  8.  1990 

Aua  8,  1990 

Jura  8.  1968 

AuaB.  1990 

Aua  8.  1990 

Aua  8.  1990 

Aua  8.  1990 

Aua  8.  1990 

Aua  8.  1990 

Aua  8. 1990 

Aua  8.  1990 

Aua  8.  1990 

Aua  8.  1990 

Aua  8.  1990 

Aua  8.  1990 

Aua  8.  1990 

Aua  8. 1990 

Aua  8.  1990 

Aua  8,  1990 

Aua  8.  1990 

Aug.  8.  1990 

Aua  8. 1990 

Aua  8.  1990 

Aua  8.  1990 

AuaB.  1990 

AuaB,  1990 

Aug.  8. 1990 

Aug.  8.  1990 

AuaB,  1990 

AuaB.  1990 

AuaB.  1990 

Jura  8,  1961 

AT                

CVITA 

All                                                  ■ 

AH                                               

All                             

atw% 

AH 

cm'VA 

AH                           

DATS    dA 

Aa         

QAftt 

Al                          

onrrf^  • 

Al ,       

onjm 

Al       

or^4 

Al         ■ 

orm^ 

Al 

Al          „          _    .          — 

DTMA 

Al..         __     ._        — — 

Al                      

A*           

pTMa 

Al- — 

pnCM                                                                                                         , 

WMHiialir                                                 

DrMk4 

AN                                                  ....       

Al                     

DAQK 

Al                       

PTKM 

Al                   .    ,                   

onaT 

Al                                

DfMM 

Al 

Draw 

AN  (rttwt 

Pifti                                                                         

AN                          

Din9 

AN                                 

DirVl 

Al                               

PlAi  f^k^rt 

Warn  I'lHi'                                                     - 

D1A4 

ANottMfS 

PiAft 

AH                    

pirM                                                                   

All          ,  ,       , 

DiHA 

Al 

Pin9 

Al        - - 

pii^                                                                       

A* ,-,                       

Pill                                                                     

Al           „    

p^^2 

Al„.        _    

Dil't 

Al     -, 

P11A 

AH                   

Piiii 

Al 

Piift 

Al                           

Pi  1ft 

Al             .    ,„ 

P110 

A# 

P120 

Al              ,  ,,,                             

PI  21 

Al                  ■ 

PI  99 

Al                         „ 

P19!1 

Al.          _               „       .                        -. 

i,fi(}iy^ 

Al 

ijnn? 

AH                                              

imn? 

AH •- 

^1004              .                                                             

AH 

iirvift 

Al                    

AH                           , 

iirtfi7 

Al -, — 

iirvM 

Al       - "• 

yOQQ                                                                                          

Al               - '■ 

imii) 

Al.           . -.. 

mil                                              .          

AH                                

imu                                            ,..., 

Al _.                   

^lO^^                                              

Al.„         ~ 

imi^ 

AH                      

. 

imm 

Al             ,, 

.  ■ 

^IplT 

AH                  - .." 

. 

miA 

Al            

. 

^^19                                                               

AH                      

. 

U020 - -« 

iin^i 

Al                                                 ■■-, 

. 

AH 

. 

iirv77                                                           ..    „  .    ,..„  ,,„.,., 

AH ~ 

. 

Itf>9^ 

AH                     

. 

^1024                                                                                

AJI 

. 

^^^OJiJ                                             ^.,  , 

AH — 

. 

imsii 

Al                                    

. 

U027 _„ 

Al 

. 

AH 

>. 

U029 

Al „- 

Aua  8.  1990 
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Wactacoda 


U030.. 


U031..- 
U032..„. 

U033 

U034 

U035 

U036 


U037.. 
U038.. 


U039.. 
U041- 
U042.. 


U043. 


U044.. 
U045.. 
U046.. 
U047.. 
U048.. 


Waala  catagwy 


AH.. 
AH.. 


Effadiva 


Al.. 


AH.. 
Al.. 

Al.. 


Al.. 
Al.. 


AH.. 
AH.. 


Al. 


AH.. 


AH. 


Al.. 


U048. 


UOSO.. 


U051. 

U052.. 


U053.. 
U055.. 


U056.. 
U057.. 
U058.. 


U0S9.. 


U060.. 


U061.. 
U062.. 


U063.. 


U064.. 
U066.. 


U067.. 
U068.. 


Al.. 
Al.. 


Al.. 
AH.. 


Al. 


AH.. 
AH.. 


AH. 
Al. 


AH.. 
Al.. 


Al.. 


AH.. 


AH. 

AH. 


AH. 


Al. 


Al.. 
AH.. 


Al. 


Al.. 


U069.. 


U070 

U071_.. 
U072.... 
U073.... 
U074.... 
U075.... 
U076.... 
U077.... 
U078.... 
U079.... 

uoeo.... 


U081.. 

uoe2.. 


U063.. 


uoe4.. 


uoes.. 


uoee.. 


uoe7.. 
uoes.. 


uoes.. 


Al.. 
Al.. 
AH.. 
AH.. 
AH.. 
AH.. 
AH.. 


AH.. 
AH.. 
AH.. 
AH.. 
Al.. 
AH.. 
AH.. 
AH. 


AH.. 
AH.. 


AH.. 


AH. 


1990. 
.  1990. 
.  1990. 
,  1990. 
,  1990. 
.  1990. 


AH.. 


U090.. 
U091.. 
U082.. 


uoe3~ 


U094_ 
U095- 


U096.. — 

U097 

U098 

U099 

U101 

U102 

U103. 

U105. 

U106 

U107. 

U106 

U109.. 


U110 

U111 

U112 


Al„ 
AH.. 


Al. 


AN. 
AN.. 


AH. 


AH.. 


AH. 
Al. 


AH. 


Al.. 


Al. 


AH.. 


AH... 
AH... 
AH... 


AH. 


AH. 


AH.. 


AH. 


AH.. 


Al. 


AH. 


Aua  8.  1990. 
Aua  8.  1990. 
Aua  8. 1990.  ■ 
Aua  8.  1990. 
Aua  8.  1990. 
Aua  8.  1990. 
Aua  8.  1990. 
Aua  8.  1990. 
Aua  8.  1990. 
Aua  8.  1990. 
Aua  B.  1990. 
Aua  8.  1990. 
Aua  8.  1990. 
Aua  8.  1990. 
Aua  8.  1990. 
Aua  8.  1990. 
Aug.  8.  1990. 
Aua  B.  1990. 
Aua  8.  1990. 
Aua  8.  1990. 
AuaB,  1990. 
Aua  6.  1990. 
Aua  8,  1990. 
Aua  8.  1990. 
Aug.  8. 1990. 
Aua  8. 1990. 
Jura  8.  1969. 
Aua  8.  1990. 
Aua  8,  1990. 
Aug.  8,  1990. 
Aug.  8. 
Aug.  8, 
Aug.  8. 
AuaB. 
AuaB. 
AuaB. 
Jura  8.  1989. 
Aug.  8.  1990. 
Aua  8.  1990. 
Aua  B.  1990. 
Aua  8.  1990. 
Aug.  8,  1990. 
Aug.  8, 1990. 
Aug.  8,  1990. 
Aua  8.  1990. 
Aug.  8.  1990. 
Aua  B.  1990. 
Aug.  8,  1990. 
Aug  8.  1990. 
Aug.  8.  1990. 
Aug.  8,  1990. 
AuaB.  1990. 
Aua  B.  1990. 
Aua  8.  1990. 
Jura  8.  1969. 
Jura  8,  1989. 
Aua  8.  1990. 
Aug.  B.  1990. 
Aua  8.  1990. 
Aua  8,  1990. 
Aua  B.  1990. 
Aua  8.  1990. 
Aua  B.  1990. 
Aug.  8.  1990. 
Aua  8.  1990. 
Aua  B.  1990. 
Aug.  8.  1990. 
Aua  8.  1990. 
Jura  8. 1989. 
Aua  B.  1990. 
Aua  B.  1990. 
Aua  8.  1990. 
Jura  8.  1989. 
Aua  8.  1990. 
Aua  8.  1990. 
Aua  8.  1990. 
Aua  8,  1990. 
Aug.  8,  1990. 
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1. 


Datcs  Of  SURPAOE  Di: 


W»«T«  (NON-SOn.  AND  DBBWS)  neOOlAm)  W  THE  LDR8«— OOMPHEHEHWVE 

UsT— Continued 


WMMOOdt 


U11«- 
U114- 
U11«- 
U11«- 
U11T_ 

U1»- 


Ulfl- 

uiat- 
uiar. 

U1M. 
U12S- 

uia«- 
uiaf- 

uin. 


U19t- 

uias- 

U19C 
U13S- 

ui9r. 
uist. 

U14t_ 
U1«t. 
U14t- 
U14t. 

U14t- 
U14t. 
U14T. 
U14t. 
U14t. 


U18t_ 
U181_ 
Ulflt-. 

uiai_ 

U1M- 

uias- 

UIW- 
U19t_ 

mat- 

U1«0- 

uiei- 
uiat- 
uiat.. 

U1W- 

uiai- 
uier. 

U1M-. 
U170_ 

uin_ 

U171_ 
U17»_ 
U17«_ 
U1T6_ 
U177_ 
U17t_ 
U17t_ 
U180- 
U1S1- 
U18Z- 
U1SS- 
U18«- 
U18S- 


M.. 
M. 
M. 
M. 
M. 
M. 
M. 
M. 


M. 


EftactlM  date 


M„ 


M. 


^ttammm 


M.. 
M- 
M.. 
M. 
M- 
M.. 
M. 
M. 


M- 

M.. 
M.. 
M. 


■Hammtttmtlm- 


M. 


M. 


M. 
M.. 
M. 
M., 
M. 


M.. 


M. 

M. 
M. 
M. 

M.. 


M. 

M, 


M.. 
M.. 
M. 


uiae.. 

U1«T_ 
U18t~ 

U190- 


M. 


M. 
M. 


m. 

M. 

M.. 
M.. 
M.. 
M. 
M. 
M. 
Ml. 


Aua8.1tM. 
Aug.8, 1M0. 
Aug.  8,  ttM. 
Aug.  8, 1M0. 
Aug. «.  1M0. 
AUB.8.1M0. 
Aiig.«,1M0. 
Aug.  8. 18M. 
Aug.8,18aa 
Aug.  8, 1890. 
Aug.  8, 198a 
Aug.  8, 1890. 
Aug.  8. 1890. 
Aug.  8. 189a 
Aug.  8, 189a 
Aug.  8. 189a 
Aug.  8, 188a 
Aug.  8, 189a 
Aug.  8. 188a 
Aug.  8. 188a 
Aug.  8. 188a 
Aug.  8. 188a 
Aug.  8, 188a 
Aug.  8. 189a 
1llay8.189Z 
Aug.  8, 188a 
Aug.  8. 188a 
Aug.8.1>Ba 
Aug.  8, 189a 
Aug.  8, 188a 
Aug.8,18Ba 
Aug.  8. 1890. 
Aug.  8. 1890. 
Aug.  8. 188a 
Aug.  8. 199a 
Aug.  8. 1890. 
Aug.  8, 188a 
Aug.  8, 1980. 
Aug.  8. 189a 
May  8, 1892. 
Aua8.1990. 
Aug.  8, 189a 
Aug.  8. 189a 
Aug.  8, 199a 
Aug.  8, 1990. 
Aug.  8, 199a 

Aua8.  igga 

Aug.  8, 1890. 
Aua8. 199a 
Aug.  8, 199a 
Aug.  8, 199a 
Aug.  8,  1990 
Aug.  8.198a 
Aug.  8. 198a 
Aug.  8, 199a 
Aua8. 190a 
Aug.  8, 1990. 
Aug.  8.  1S90. 
Aug.  8  199a 
Aug.  b.  ia9a 
Aug.  3, 109a 
Aug  8, 199a 
Aug.  8. 109a 
Aug.  8. 199a 
Aug.  8, 189a 
Aug.  8. 109a 
Aug.  8. 199a 
Aug.  8, 189a 
Aua8.199a 
Aua8. 189a 
Aug.  8.  199a 
Aufr8. 189a 

Aug.8,  i9ga 

Aug.  8. 1990. 
Aug.  8. 199a 
Aug.B,190a 
Aug.  8, 1090. 
Jun«8. 1908. 
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WMtoooda 


U191.. 
U182.. 
U193.. 
U194.. 

uise.. 

U187.. 
U200.. 


U201.. 
U202.. 


U203~ 


U204. 
U20S.. 
U208.. 
U207.. 
U208.. 

U208 

U210 

U211 

U213 

U214 

U215 - 

U2ie 

U217 

U218 

U218 

U220 


U221 

U222 

U223 

U22S 


U226... 
U227... 
U228... 
U234... 
U235... 
U236... 
U237... 
U238... 
U239... 
U240... 
U243... 
U244-. 
U246... 
U247... 
U248... 
U240... 


A«.. 


Al.. 


A*.. 


Al.. 


Al.. 
Al.. 
Al. 


Al.. 


Al. 


Al.. 


Al. 


Al. 


Al. 


Al. 


Al. 


Al. 


Al.. 


Al. 
Al. 


Al. 


Al. 


Al. 


Al. 
Al. 


Al. 


Al.. 

Al.. 


Al. 


Al. 

Al. 


Al. 


Al. 


Al. 


Al. 


Al. 


Al. 


Al. 
Al. 

Al. 


Al. 


Al. 
Al.. 
AM. 


Al. 


Al. 
AH. 


Wasia  category 


EfVadva  data 


Aug.  8. 1900. 
Aug.  8. 1990. 
Aug.  8.  1990. 
Aug.  8.  199a 
Aug.  8, 1990. 
Aug.8.10ea 
Aug.  8. 1800. 
Aug.8.  199a 
Aug.8.190a 
Aug.B.19ea 
Aug.  8. 109a 
Aug.  8. 1900. 
Aug.  a.  199a 
Aug.  8. 199a 
Aug.  8, 199a 
Aug.8,190a 
Aug.  8. 1990. 
Aug.  8. 1990. 
Aug.8, 190a 
Aug.8.  i9ga 
Aug.  8. 1990. 
Aug.8.  199a 

Aug.8,  igoa 
Aug.8.i9ea 

Aug.8,100a 
Aug.  8, 199a 
Juna  8. 1989. 
Aug.8, 1900. 
Juna  8. 1988. 
Aug.  8. 1990. 
Aug.  8.  1990. 
Aug.  8,  1990. 
Aug  8.  1990. 
Aug.  e.  199a 
Juna  8.  1969. 
Aug.  8. 1990. 
Aug.  8, 1990. 
Aug.  8. 1990. 
Aug.  8. 1980. 
Aug.  8.  1990. 
Aug.  8. 1990. 
Aug.  a.  1990. 
Aug.  8.  1990. 
Aug.  8.  1990. 
Aug.  8.  1990. 
Aug.  8.  1990. 


*  Thto  taUa  does  not  include  mixed  radioactive  wastes  (from  the  Firet.  Second,  and  Third  rules)  which  are  receiving  a  national  capacity  vanance  unt<  May  8. 1992. 
for  aH  applicabla  treatment  technologies.  This  table  also  does  not  include  contaminated  soil  and  debns  wastes. 

*  The  standard  has  t>een  revised  in  the  Third  Third  Final  Rule. 

*  No  land  disposal  standard  has  been  revised  in  the  Third  Third  Final  Rule. 


Appendix  VII 

Table  2.— Summary  of  Effective 
Dates  of  Land  Disposal  Restric- 
tions for  Contaminated  Soil  and 
Debris  (CSD) 


Restricted  hazardoua  waste  in 
CSO 


1.  Solvent-(F001-F005)  and 
dioxin-(F020-F023  and  F026- 
F028)  containing  aoil  and  detxis 
from  CERCLA  response  of 
RCRA  correctlva  actions. 

2.  Sol  and  debda  not  from 
CERCLA  response  or  RCRA 
corrective  actions  contaminated 
with  less  than  1%  total  solvents 


Effective  date 


Nov.  B.  1990. 


Nov.  8. 1988. 


Table  2.— Summary  of  Effective 
Dates  of  Land  Disposal  Restric- 
tions FOR  Contaminated  Soil  and 
Debris  (CSD)— Continued 


Restricted  hazardous  waste  in 
CSD 


(F001-F005)  or  dioxins  (F020- 
F023  and  F026-F028). 

3.  Soil  and  debris  contaminated 
with  California  Hst  HOCs  from 
CERCLA  response  or  RCRA 
corrective  actions. 

4.  Soil  and  debris  corttaminated 
with  California  Hat  HOCa  not 
from  CERCLA  reaponse  or 
RCRA  corrective  actions. 

5.  All  soil  and  debris  contaminated 


Effective  date 


Nov.  8. 1990. 


July  8. 1989. 


Aug.  8, 199U. 


Table  2.— Summary  of  Effective 
Dates  of  Land  Disposal  Restric- 
tions FOR  Contaminated  Soil  and 
Debris  (CSD)— Continued 


Restricted  hazardous  waste  m 
CSO 


with  First  Third  wastes  for  which 
treatment  standards  are  based 
on  ir)cineration. 
6.  AH  soil  arv)  debris  contaminated 
with  Secorxj  Third  wastes  for 
which  treatment  standards  are 
based  on  incineration. 


Effective  date 


Junes,  1991. 
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Dates  of  Land  Disposal  Restric- 
tions FOR  Contaminated  Soil  and 
)  f^SDh- Continued 


cso 


Note:  L  Appaodix  VU  h  provided  far 
the  conveaioooe  of  Ihe  mader. 

2.  Contaffiinated  Soil  and  Debris  &ule 
vri^km  promulgated  in  the  future. 

16.  Appendix  VIII  to  part  268  ia 
revised  to  reed  ss  foilowsi 
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•Wa 


daapwa*  diipoMd  on-«ia 
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wianca,  with  rasthclions  affactiva  in  Novambar  1990. 
Iha  CaKomia  List  traatmarrt  standards  on  August  a,  1990 


Note:  This  table  is  provided  for  the 
convenience  of  the  reader. 

17.  Appendix  IX  is  added  to  part  286 
to  load  as  foleavc 

Appoodix  IX— ^xliocnon  rrocedura 
(HP)  Toxicity  Test  Mettiod  and 
StnKtucal  Integrity  Test  (SW-S46. 
Metliod  ISIOA) 

1.0    Scope  and  Application 

1.1    This  method  is  an  Interim  method  to 
detennine  whether  a  waste  exhibits  the 


characteristic  of  Extraction  Procedure 
Toxicity. 

1.2    The  procedure  may  also  be  used  to 
simulate  the  leaching  which  a  waste  may 
undergo  if  disposed  of  in  a  sanitary  landfill 
Method  1310  is  applicable  to  liquid,  solid,  and 
multiphase  aanplaa. 

2.0    Summary  (^Method 

2.1    If  a  representativB  aanpb  of  the 
waalB  contains  >OlSX  aolida,  the  aoiid  phase 
of  the  sample  is  ground  to  pass  a  9.5  mm 
sieve  and  extracted  with  deionized  water 
which  is  maintained  at  a  pH  of  5±0.Z  with 
acetic  acid.  Wastes  that  contain  <0.5% 


fil(era)>)e  aolids  aie,  after  nitering.  considered 
to  be  the  EP  extract  for  this  method. 
Monolithic  wastes  which  can  be  fonMied  into 
a  cylinder  3.3  cm  (dia]  x  7.1  cm.  or  from 
which  such  a  cylinder  can  be  formed  which  is 
representative  of  the  waste,  may  be 
evaluated  using  the  Structural  Integrity 
Procedure  instead  of  being  ground  to  pass  a 
9.5-mm  sieve. 

3.0    Interferences 

3.1    Potential  interferences  that  may  be 
encountered  during  analysis  are  discussed  in 
the  individual  analytical  methods. 
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4.0   Apparatus  aad  Matmriak 

4 J    ExSMClef  ■  For  putpaaes  of  tkia  teat 
an  acceptable  extractor  is  one  that  will 
impart  sufndeiit  agitation  to  the  mixtme  to 
ft)  prevent  stratification  of  the  sample  and 
extraction  Ihrid  and  (2)  ensure  that  al  sample 
surfaces  are  continuously  brought  Into 
oonUct  wift  weH-ndxed  extraction  fhiid 
examples  of  snitabia  extractors  are  shown  in 
Figures  1-3  Of  this  method  and  are  available 
from:  Associated  Designs  ft  Manufacturing 
Co..  Alexandria.  Virginia:  Glas-Col 
AppaialasCo.,  Terre  Haute,  iadiaoa; 
Mttpoic.  Badfiwd.  Massachuaatta:  aad 
Reraiaid.  MHwaukee.  Wisconsin. 

4.2  pH  meter  or  pH  controller— Accurate 
to  0.05  pH  units  with  taaiperature 
compensation. 

4.3  Filter  holder— Capable  of  supporting  a 
O.IJ  piafiUmriTT— ' — ~'-~«'~r.^ii   inniBn^ 
the  preasHfe  oaeAed  t*  acooapliah 
sayacattaa.  Suitable  fiher  haldara  rat^e  from 
siavla  vacwaaa  aiaM  lo  rolaliw4y  coaplex 
syataaw  that  caa  exact  ap  te  U  kg/cai*(7S 
pai)  sf  paeaaaaa.  The  type  of  fiker  hsUer  oaed 
depeads  lyan  Iha  psopertiaa  «f  the  oiKtaie  to 
be  mtaiad.  Fiker  hoMen  kaawm  te  EPA  aad 
deemed  suitable  for  use  are  listed  in  Table  1. 

4.4  Fitter  uiembrane — Filter  membrane 
suitable  for  oaadading  Ike  required  tttnrtmn 
shaB  he  bbiicalad  fron  a  Mlerial  «iat  n)  >• 
not  phvsk:^  cfaansed  bythe  waste  ontarial 
to  be  filterad  aad  (2)  doea  aot  ahaotb  ar  leach 
the  fhi"i''''"^  apactes  for  which  a  Mwate's  EP 
extract  will  be  analyzed.  Table  2  lists  filter 
media  known  to  the  agency  to  ba  suitable  for 
solid  waste  testing. 

4.4.1  In  cases  of  doubt  about  physical 
effects  on  the  Biter,  contact  the  filter 
manufecturer  to  determine  if  the  membrane 
or  the  prefiller  is  adversely  affected  by  the 
particular  waste.  If  ao  iiitamafiaa  is 
availabla,  subaui^e  the  filter  in  the  taaste's 
liquid  phaae.  A  filter  that  undergoes  visible 
physical  change  ^ter  4g hours  U.e,  curia, 
dissolves,  shrink r.  or  sweQs)  is  unsuitable  for 
use. 

4.4.2  To  test  for  absorption  or  leaching  by 
the  filter 

4.4.2.1    Prepare  a  standaid  solutioB  of  the 
chemical  species  of  interest 

4.4X2    Analyze  the  standard  fat  its 
concentration  of  the  cheoMcal  species. 

4.4.2.3    Filter  the  standard  and  reanalyze. 
If  the  caocaatratien  of  the  filtrate  differs  frooi 
that  of  the  origiBal  staadatd,  then  the  filter 
membrane  leaches  or  absorbs  one  or  nute  of 
the  chemical  apeoes  and  is  aot  usable  ia  this 
teal  aoethad. 

4.S    Stractural  iate^ity  tester— A  device 
meeting  the  specificatioas  shown  in  Fifure  4 
and  having  a  3.16-cm  (1.25-ln)  diameter 
hammer  weighing  0.33  kg  (0.73  lb)  with  a  free 
fall  of  15.24  cm  (6  in)  shall  be  used.  This 
device  is  available  from  Associated  Design 
and  Manufacturing  Company.  Alexandria, 
VA  22314.  as  Part  No.  125,  or  it  may  be 
fabricated  to  meet  these  specifications. 

S^   ReagemtB 

5.1    Reagent  grade  chemicals  shall  be  used 
in  all  tests.  Unless  otherwise  indicated^  it  is 
intended  that  all  reagents  shall  conform  lo 
the  specifications  of  the  Committee  on 
Analytical  Reagents  of  the  American 
Chemical  Society,  where  such  specifications 


are  awaiaUa.  Other  gndca  aiay  be  aaod, 
provided  U  is  first  ascertahiad  d>at  the 
reaynt  to  af  safSriantly  hitfi  purity  to  petmit 
its  use  withmd  lessening  the  accuracy  of  the 
determination. 

6.2    Reagent  water.  AH  references  to  water 
tai  Ifais  MsAod  leier  te  reagent  water,  as 
defined  ia  Chapter  Oae 

SJ    Acetic  acid  (S.SNl.CH.COOH.  This 
can  be  Made  fay  dilotiag  GOBceatratad  glacial 
•oatic  acid  (17.SN)  by  adding  S7  ml  glacial 
acetic  acid  to  1,000  ml  of  water  aad  dilutiag 
to  2  litets.  The  glacial  acetic  add  must  be  of 
high  purity  aad  monitored  for  impurities. 

5.4    Analytical  standards  should  be 
prepared  accortfing  to  die  applicable 
analytical  methods. 

fl.0    Sample  Collection,  Preservation,  and 
Handling 

«a    AUsM^^BMStbeooUectednainga 
sampiiiig  ftaa  that  addresses  die 
considerations  discussed  in  Chapter  Nme  of 
this  manual 

&2    Preservatives  must  not  be  added  to 

samples. 

BJ    8amp*B8  can  be  refrigerated  If  it  is 
determined  that  refrigeration  will  not  affect 
the  integrity  of  the  saa^ie. 


filten(Step  7.1)  aad  the  weight  of  the  solid 
phase  and  the  filter  media. 

7.7    The  waste  will  be  haadlcd  differeady 
from  this  point  oa.  depending  on  whether  it 
conUina  mare  or  less  than  0.5%  solids.  If  the 
sample  appears  to  have  <a5X  solids, 
determine  the  percent  solids  exactly  (aac 
Note  below]  by  the  following  procedure: 

7.7.1    Dry  the  filter  and  residue  at  80  X 
until  two  successive  weighings  yield  the 
same  value. 

7JX    C^cuiate  the  percent  solids,  uaing 
the  folkiwing  eqaation: 


7J)   Procedure 

7.1  If  the  awate  does  net  oontaia  any  free 
liquid,  go  ta  Step  7 A.  V  Uie  sample  ia  liqaid  or 
midtiphase,  continue  as  follows.  Weigh  filter 
membrane  and  prefiltar  to  ±0.01  g.  Handle 
membrane  and  prefilters  wth  blunt  curved- 
tip  foreeps  or  vacuum  tweezers,  or  by 
appljflag  soctian  widi  a  pipet. 

7.2  Assaadda  fitter  holder,  membranes, 
and  piefiitan  faUowiag  dK  maradacbro's 
instrudioaa  nace  the  •.4S-fun  atemfaraae  on 
the  sappoet  scieen  aad  add  prefiltecs  in 
ascend^  otdsr  of  pore  aize.  Do  not  prewet 
filter  membrane. 

7.3  Weigh  out  a  representative  subsample 
of  the  waste  flOO  g  minimum). 

7.4  Alhjw  shirries  to  stand,  to  permit  die 
solid  phaae  to  setde.  Wastes  that  settle 
slowly  may  be  ceahilaged  prior  to  Bteation. 

7A    «VctdK  filter  widi  a  aaiall  portion  of 
the  liqrid  phase  frtxa  the  waste  or  from  die 
extraction  mixtuR.  Traaafer  the  resMining 
malarial  lo  the  filter  holder  and  af^y 
vacuum  or  gentle  preaaure  (10-15  pai)  until  all 
liquid  passes  through  the  filter.  Stop  filtration 
when  air  or  pressurizing  gas  moves  through 
the  uieuilaane.  If  this  point  is  not  reached 
under  vaooan  or  gentle  piessuie,  slowly 
increase  the  pressure  in  lO-psi  increments  to 
75  pst  Hah  fiktatian  whan  fiquid  flow  stops. 
This  liqaid  will  constitute  part  or  all  of  the 
extract  (refer  to  Step  7.16).  The  liquid  should 
be  refrigerated  until  time  of  analysis. 

Note:  Oil  samples  or  samples  containing  oil 
are  treated  in  exactly  the  same  way  as  any 
other  sample.  The  liquid  portion  of  the 
sample  is  filtered  and  treated  as  part  of  die 
EP  extract  If  the  liquid  portion  of  the  sample 
will  not  pass  through  the  filter  (uauaUy  the 
case  wiA  heavy  ofls  ar  yeases),  it  shouW  be 
carried  Ihroo^  the  EP  extraction  as  a  solid. 

7.6    Remove  the  solid  phase  and  filter 
media  and,  while  not  allowing  them  to  dry, 
weigh  to  ±  0.01  g.  The  wet  weight  of  the 
residue  is  determined  by  calculating  the 
weight  difference  between  the  weight  of  the 


weight  of 
filtered  sobd      - 
Ifgters 


tared  vm^ 
of  fillets 


Xl»=» 


initial  wei^t  of 
waste  material 


HMk  lUs  procedure  is  «ed  oaip  to 
detetariae  whether  the  soW  SBusI  be 
extiacted  or  whether  it  can  be  discasdad 
unextracted.  it  is  not  used  in  calrulating  tke 
amount  of  water  or  add  to  use  in  the 
extraction  step  Do  not  extract  solid  material 
that  has  been  dried  at  80  *C  A  new  sample 
will  have  to  be  used  for  extraction  if  a 
percent  solids  detei  minalion  Is  peifaiaitd. 

7Ji    V  <w  solid  oonstitulc8<t>.9Kar  the 
waste,  (fiscard  te  aehd  aad  ptocaed 
iMaedtotriy  to  Step  7.17.  treating  the  h^dd 
phase  as  the  extract 

7Jt    The  solid  material  obtained  boa  Step 
7 A  and  all  materials  that  do  not  oontaia  free 
liquids  shall  be  evaluated  for  particle  siaa.  If 
the  soKd  material  has  a  surface  area  per  g  of 
material  ^  3 J  cm»  «r  passes  through  a  9.5- 
mm  (0.375-in.l  standard  rieve,  the  operator 
shad  proceed  to  Step  7.11.  If  Ihe  suffaee  area 

is  smaUeror  dw  partide  siae  larger  Ihaa 
specifiad  above,  the  salid  naterial  ahall  be 
prepared  for  extractiae  by  crashing,  cutting, 
or  grinding  the  material  so  that  it  passes 
Hiiii^  ■  fl3-oaa  (aSTVia.)  sieve  or.  if  the 
material  is  in  a  aiagite  piece,  by  siArtling  the 
material  to  the  "Structural  Inteyily 
Procedure"  described  is  Step  7.10. 
7.10    Structural  Integrity  Procedure  (SIP). 

7.10.1  Cut  a  3.3-an  diameter  by  7.1-cm 
long  cylinder  from  the  waste  material.  If  the 
waste  has  been  bested  using  a  fixation 
praoess.  dM  waste  may  be  cast  ia  the  farm  of 
a  cylinds  aad  flowed  to  care  for  30  days 

pflfy  to  teSuDS* 

7.10.2  Place  waste  ioto  sample  holder  aad 
assemble  the  tester.  Raise  tlK  haouner  to  iU 
maximum  height  and  drop.  Repeal  14 
additional  times. 

7.10.3  Remove  solid  material  from  tester 
and  scrape  off  any  partides  adltering  te 
sample  holder.  Weigh  the  waste  to  the 
nearest  0.01  g  and  transfer  it  to  the  extractor. 

7.11    If  the  sample  contains  >a5»  solids, 
use  the  wet  weight  of  the  solid  phaae 
(obtained  in  Step  7.6)  to  calculate  the  wnount 
of  liquid  and  acid  to  employ  for  extraction  by 
using  the  fottowing  equatian: 
W=W,-W, 
where: 

W = Wet  wcigbl  in  g  of  solid  to  be  charged  to 
extractor. 
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W,-  Wat  w«ighi  in  g  of  filtered  lolids  and 

filter  madia. 
W,- Weight  in  g  of  tared  filter*. 

If  the  waste  doea  not  contain  any  free 
liquida,  100  g  jf  the  material  will  be  subjected 
to  the  extrac  .ion  procedure. 

7.12  Pla'  e  the  appropriate  amount  of 
material  (r»  fer  to  Step  7.11)  into  the  extractor 
and  add  V>  times  its  weight  with  water. 

7.13  .\fter  the  solid  material  and 
water  a.'e  placed  in  the  extractor,  the 
operator  shall  begin  agitation  and 
measi  re  the  pH  of  the  solution  in  the 
extra  ^or.  If  the  pH  is  >5.0,  the  pH  of 
the  solution  shaU  be  decreased  to  5.0 
±0  2  by  slowly  adding  0.5N  acetic  acid. 
If  the  pH  is  ^  5.0,  no  acetic  acid  should 
be  added.  The  pH  of  the  solution  shall 
be  monitored,  as  described  below, 

r  uring  the  course  of  extraction,  and,  if 
he  pH  rises  above  5.2. 0.5N  acetic  acid 
ihaU  be  added  to  bring  the  pH  down  to 
SU)  ±0J2.  However,  in  no  event  shall  the 
aggregate  amount  of  acid  added  to  the 
solution  exceed  4  mL  of  acid  per  g  of 
solid.  The  mixture  shall  be  agitated  for 
24  hours  and  maintained  at  20-40  *C 
(68-104  *F)  during  this  time.  It  is 
recommended  that  the  operator  monitor 
and  adjust  the  pH  during  the  course  of 
the  extraction  with  a  device  such  as  the 
Type  45-A  pH  Controller,  manufactured 
by  Chemtrix.  Inc.,  Hillsboro.  Oregon 
97123,  or  its  equivalent,  in  conjunction 
with  a  metering  pump  cmd  reservoir  of 
0.5N  acetic  add.  If  such  a  system  is  not 
available,  the  following  manual 
procedure  shall  be  employed. 

NolK  Do  not  add  acetic  add  too  quickly. 
Lowering  the  pH  to  below  the  target 
concentration  of  5.0  could  affect  the  metal 
concentrations  in  the  leachate. 

7.13.1  A  pH  meter  shall  be  calibrated 
in  accordance  with  the  manufacturer's 
specifications. 

7.13.2  The  pH  of  the  solution  shall  be 
checked  and,  if  necessary.  0.5N  acetic 
acid  shall  be  manuaUy  added  to  the 
extractor  until  the  pH  reaches  5.0  ±  0.Z 
The  pH  of  the  solution  shall  be  adjusted 
at  15-.  30-.  and  eo-minute  intervals, 
moving  to  the  next  longer  interval  if  the 
pH  does  not  have  to  be  adjusted  more 
than  0.5  pH  units. 


7.13.3    The  adjustment  procedure 
shall  be  continued  for  at  least  6  hotuv. 

7:13.4    If.  at  the  end  of  the  24-hour 
extraction  period,  the  pH  of  the  solution 
is  not  below  5.2  and  the  maximum 
amount  of  acid  (4  mL  per  g  of  solids)  has 
not  been  added,  the  pH  shall  be 
adjusted  to  5.0  ±  0.2  and  the  extraction 
continued  for  an  additional  4  hours, 
during  which  the  pH  shall  be  adjusted  at 
1-hour  intervals. 

7.14  At  the  end  of  the  extraction 
period,  water  shall  be  added  to  the 
extractor  in  an  amount  determined  by 
the  following  equation: 
V=(20)OAO-16(W)-A 

Where: 

V^mL  water  to  be  added. 
W>B  Weight  in  g  of  solid  charged  to  extractor. 
A=mL  of  0.5N  acetic  acid  added  during 
extraction. 

7.15  The  material  in  the  extractor 
shall  be  separated  into  its  component 
liquid  and  solid  phases  in  the  following 
manner 

7.15.1  Allow  slurries  to  stand  to 
permit  the  solid  phase  to  settle  (wastes 
that  are  slow  to  settle  may  be 
centrifuged  prior  to  filtration)  and  set  up 
the  filter  apparatus  (refer  to  Steps  4.3 
and  4.4). 

7.15.2  Wet  the  filter  with  a  small 
portion  of  the  liquid  phase  from  the 
waste  or  fiom  the  extracted  mixture. 
Transfer  the  remaining  material  to  the 
filter  holder  and  apply  vacuiun  or  gentle 
pressure  (10-15  psi)  until  all  liquid 
passes  through  the  filter.  Stop  filtration 
when  air  or  pressurized  gas  moves 
through  the  membrane.  If  this  point  is 
not  reached  under  vacuum  or  gentle 
pressure,  slowly  increase  the  pressure  in 
10-psi  increments  to  75  psi.  Halt 
filtration  when  liquid  flow  stops. 

7.16  The  liquids  resulting  from  Steps 
7.5  and  7.15  shall  be  combined.  This 
combined  liquid  (or  waste  itself,  if  it  has 
<  0.5%  solids,  as  noted  in  Step  7.8)  is 
the  extract  and  shall  be  analyzed  for  the 
presence  of  any  of  the  contaminants 
specified  in  40  CFR  261.24  using  the 
analytical  procedures  as  designated  in 
Step  7.17. 

7.17  The  extract  is  then  prepared 
and  analyzed  using  the  appropriate 

Table  1.— EPA-App«oved  Filter  Holders 


analytical  methods  described  in 
Chapters  Three  and  Four  of  this  manual. 

Note:  If  the  EP  extract  includes  two  phases, 
concentration  of  contaminants  is  determined 
by  using  a  simple  weighted  average.  For 
example:  An  EP  extract  contains  50  mL  of  oil 
and  1,000  mL  of  an  aqueous  phase. 
Contaminant  concentrations  are  determined 
for  each  phase.  The  final  contamination 
concentration  is  taken  to  be: 


50 


X  contamifiant 
cone,  in  oil 


1,000  X 
contaminant  cone. 
of  aqueous  phase 


1060 


Note:  In  cases  where  a  contaminant  was 
not  detected,  use  the  MDL  in  the  calculation. 
For  example,  if  the  MDL  in  the  oily  phase  is 
100  mg/L  and  1  mg/L  in  the  aqueous  phase, 
the  reporting  limit  would  be  6  mg/L  (rounded 
to  the  nearest  mg).  If  the  regulatory  threshold 
is  5  mg/L,  the  waste  may  be  EP  toxic  and 
results  of  the  analysis  are  inconclusive. 

7.18    The  extract  concentrations  are 
compared  with  the  maximum 
contamination  limits  listed  in  40  CFR 
261.24.  If  the  extract  concentrations  are 
greater  than  or  equal  to  the  respective 
values,  the  waste  then  is  considered  to 
exhibit  the  characteristic  of  Extraction 
Procedure  Toxicity. 

8.0    Quality  Control 

8.1    Refer  to  Chapter  One  for  specific 
quality  control  procedures. 

9.0   Method  Performance 

9.1    The  data  tabulated  in  Table  3  were 
obtained  from  records  of  state  and  contractor 
laboratories  and  are  intended  to  show  the 
precision  of  the  entire  method  (1301  plus 
analysis  method). 
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Mmjtacturar 

Size 

Model  No. 

Comments 

Vacuum  FXtn 
Gebnon 

Naig«a 

47  mm 

500  mC.- 

4011 

44-0045 

■           1 

Disposable  plastic  unit,  including  prefitter.  filter  pads,  and  reservoir 
solution  is  to  be  analyzed  for  jnorganlc  constituents. 

Nudepore 

Mlipcra 

Pf999UF9  Fmttn 

NkKiuQorm , 

47  mm _.. 

47  mm 

142  mm „ 

142  mm 

410400 „. 

XXIO  047  00. „.. 

42SWX) 

lAoo  FMtttufi  Sytlsnit 
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Table  i.— EPA-Approvs)  Filter  HOLDCRS-Conllniied 


Manufacturer 


Size 


142  mm. 


Modal  Na 


YT30142HW. 


COfVWMf^ 


Table  2.— EPA-Approveo  Filtration 
Media 


Table  24-EPA-Approveo  FtLrwTWH 
Media— Continued 


Table  2.— EPA-Appbovb>  Bltwitoii 
MEnv-ConiNued 


Suppdw 

Filtartobe 
used  for 
aqueous 

systems 

FWartobe 
used  for 
organic 
systems 

QMnsapnsMMrs 
Oelman- 

61631.  61635... 
210907. 

211707. 
AP2S035  00, 

AP25  127 

50. 

61654.  61655.... 
210905, 
211705. 

61631.61635 

Nudapora 

210907, 

MWipore 

211707 
AP25  035  00. 

Modkjfn  iMvftt0t9 

Qelman 

Nudapora ......... 

AP25127 
50 

210905, 
211705 

SuppUer 


Filter  to  be 
used  for 


MMIpore.. 


Fine  pnHttem 

Qelman 

Nudepore.... 


Maiipore.. 


Fine  fitera  (0.4S 
fim) 


systems 


RNsrtoba 
used  lor 


M>20  035  00, 
AP20  124 
99. 

647flft,«a03n., 
210903. 

211703. 
AP15  035  00, 

AP15  124 

50. 


AP20  035  00. 
>V>20  124 
90 

«479S.  64803 
210903. 

211703 
AP15  035  00. 

AP15124 

90 


FMsrloba 

FMsrtoka 

usadfv 

usaritv 

Suppliar 

aqueous 

ayslams 

^3Ct 

Gatman 

63069.  66536... 

60540  ar 
6614a. 

eersi 

f>ril 

NXt4a2S. 

Nudapora 

14221S 

•M22ie 

MIKpora 

HAWP04706t 

FHUP»«700. 

HAWPt42 

nurise 

50. 

99 

fWss 

8M85-02, 

83485-02. 

83486-02. 

83486^)2 

organic  solvenis. 


TABLE  3.— PREOSIONS  OF  EXTRACTION-ANALYSIS  PROCEDURES  FOR  SEVERAL  ELEMENTS 


Element 


Ananic~ 


Barium.. 


Cadmium. 


Chromium., 


Mercury.. 


Nickel 

Chromium  (Vt).. 


Sample  matrix 


1.  Auto  fkifl 

^  Barrel  sludge.. - 

3.  iiMTtMf  treatment  company  sediment 

1.  Lead  smelting  emission  control  dust 

2.  Auto  fWf 

3.  Banal  shidga 

1.  Lead  smelting  emission  control  dust 

2.  Waste«»atar  treatment  sludge  from  electroplating... 

3.  Auto  fluff ■ 

4.  Barrel  sludge. 

5.  Oil  refinery  tertiary  pond  sludge 

1.  Wastewater  treatment  sludge  from  electroplating.. 

2.  Paint  primer 

3.  f*aint  primer  filter 

4.  Lumber  treatment  compeny  sediment 

5.  Oil  refinery  tertiary  pond  sludge 

1 .  Barrel  sludge - 

2.  Wastewater  treatment  sludge  from  electroptating- 

3.  Ljead  smelting  emission  contrd  dust — — 

1.  Lead  smelting  emission  control  dust 

2.  Auto  fluff — — 

3.  Incinerator  astt — 

4.  Barrel  sludge 

5.  Oil  refinery  tertiary  pond  sludge 

1.  Sludge 

2.  Wastewater  treatment  sludge  from  electroplating. 
1.  Wastewater  treatment  sludge  from  electroplating. 


Analysis 


7060 
7060 
7060 
6010 
7061 
7061 

3010/7130 

3010/7130 
7131 
7131 
7131 

3010/7190 
7191 
7191 
7191 
7191 
7470 
7470 
7470 

3010/7420 
7421 
7421 
7421 
7421 
7521 

3010/7520 
7196 


1.8.1.5  fig/L 
0.9.  2.6  flg/L 
28.  42  mg/L 
O.li  0.12  mg/L 
791,780Ma/l. 
422,  380  H9/L 
120,  120  mg/L 
360,  290  mg/L 
470.  610  itQiL 
1100,  890  fig/L 
3.2.1.9Mg/L 
1.1. 1.2  mg/L 
ei.43)tg^L 

0.81,  0.89  mg/L 

0.15.  0.09  )tQ/\. 
1.4.  0.4fig/L 
0.4,  0.4  fig/L 
940.  920  mg/L 
1540,  1490fig/L 
1000,  974  M9/L 
2550,  2800  t»g/L 
31.29)ig/L 
2260,  1720)ig/L 
130.  140  mg/L 
18.  19  rig/L 
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1  inch  Blade  at  30^  to  Horizontal 


Figure  1 .  Extractor. 
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Figure  4.  Compaction  tester. 
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PART  270-EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

1.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C  eWS,  6612. 6824,  6925, 
6027, 6839,  and  6974. 

SubfMTt  D— ChangM  to  Ptnnit 

2.  The  entry  in  appendix  I  to  \  270148; 
B.l.b.,  is  revised  to  read  as  follows: 

{270.42    Pm  iiiil  modification  at  Uw 
ra^uMt  of  the  pannittM. 


Appendix  I  to  Section  270.42.— 
Classification  of  Permit  Modification 

GiaM 


B.  Q«wral  FacMy  StMidwda 


1. 


bi.  To  InoofpOfiM  chflnQM 
wNh  F039  (muM-«ouroc 
pInQ  or  vMlysis  fnothods 


(')i 


>  Qms  1  (nodMnlioiw  raqulrino  prior  Agoncy  afK 
proMi 
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Motor  Vehicle  Traffic  Supervision  (AR 
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DEPARTMENT  OF  DEFENSE 

DepsftiiMnt  of  th#  Army 

32  CFR  Part  634 

Motor  VoMcto  Traffic  SupMvialon  (AR 
1«0-«) 

AMNCv:  Department  of  the  Army,  DOD. 
ACnow;  Final  rule. 

■imnAWy.  The  Department  of  the  Army 
announces  a  total  Revision  to  32  CFR 
part  034  to  bring  it  in  line  with  changes 
promulgated  in  Army  Regulation  190-5. 
Motor  Vehicle  Traffic  Supervision.  This 
regulation  covers  motor  traffic 
supervision  on  Army  Installations.  It 
outlines  policy  on  vehicle  registration; 
permits  involuntary  extraction  of  blood 
under  revised  Military  Rules  of  Evidence 
in  traffic  accident  cases  where 
intoxicated  driving  is  suspected; 
provides  policy  on  towing,  storing,  and 
impounding  vehicles;  adopts  the 
National  F^way  Traffic  Safety 
Administration  technical  standards  for 
breathalyzer  equipment;  establishes 
traffic  points  for  seat  belt  and  child 
restraint  device  violations;  and  requires 
that  new  safety  requirements  be 
included  in  the  installation  traffic  code. 
It  implements  DOD  Directive  1010.7, 
DOD  Directive  5525.4,  DOD  Instruction 
6055.4.  It  also  implements  portions  of 
DOD  Directive  10003.3  that  apply  to 
motor  vehicle  operation. 

■mciivi  OATK  January  31, 1991. 

PON  mRTNIR  IMTOWMATION  CONTACT: 

a.  The  Army  office  of  primary  interest 
in  this  joint  pubUcation  is  the  Office  of 
the  Deputy  Chief  of  Staff  for  Operations 
and  Plans,  HQDA  (DAMO-ODL), 
Washington.  DC  20310-0440. 

b.  The  Marine  Corps  Staff  agency  of 
primary  interest  is  the  Deputy  Chief  of 
Staff,  Plans,  Policies,  and  Operations, 
Commandant  Marine  Corps  (PO-40], 
Washington,  DC  20360. 

c.  The  Navy  office  of  primary  interest 
is  the  Naval  Security  and  Investigative 
Command,  Commander,  Naval  Security 
and  Investigative  Command. 
Washington.  DC  2038&-5400. 

d.  The  Air  Force  Office  of  primary 
interest  is  the  Office  of  Security  Policy, 
Security  Police  Operations,  Kirtland  Air 
Force  Base,  Albuquerque.  New  Mexico 
87117-eOOl. 

e.  The  DLA  office  of  primary  interest 
is  the  Command  Security  Office, 
Director,  Office  of  Command  Security 
(DLA-IP),  Cameron  Station,  Alexandria, 
VA  22304-6100. 

•UrftUMNTANY  mrORMATION: 

a.  This  regulation  applies  to  persons 
who  I 


(1)  Serving  in.  or  employed  by,  the 
military  Services  and  die  Defense 
Logistics  Agency,  or 

(2)  Subject  to  the  motor  vehicle 
registration  requirements  in  chapter  3. 

b.  This  regulation  also  applies  to 
Reserve  Component  personnel  of  all  the 
Services  who  operate  privately  owned 
motor  vehicles  on  military  installations. 
Administrative  actions  outlined  in 

8  634.12  apply  to  U.S.  Army  Reserve 
personnel  on  active  duty,  active  duty  for 
training,  and  in  an  inactive  duty  training 
status. 

c.  This  regulation  does  not  apply  to 
State-operated  Army  installations.  State 
adjutants  general  may  use  this 
regulation  as  a  guide  to  establish  motor 
vehicle  traffic  supervision  programs  for 
their  installations. 

Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  the  Army  has  classified  this 
action  as  nonmajor.  The  effect  of  the 
final  rule  on  the  economy  will  be  less 
than  $100  million. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Secretary  of  the  Army  has  certified 
that  this  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwoik  Reductioa  Act 

This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

List  of  Subjects  in  32  CFR  Part  634 

Alcohol  abuse,  Drug  testing.  Federal 
buildings  and  faciUties,  Highway  safety, 
Military  personnel,  Traffic  regulations. 

KaniMth  L.  Denton, 

Alternate  Army  Federal  Register  Liaison 
Officer. 

Accordingly,  32  CFR  part  634  is 
revised  tp  read  as  follows: 

PART  634-MOTOR  VEHICLE  TRAFFIC 
SUPERVISION 

Subpart  A— Introduction 

Sk. 

634.1  Purpose. 

034.2  References. 

834.3  Explanation  of  abbreviations  and 
terms. 

634.4  Responsibilities. 
e34J{    Program  objectives. 

wibpert  B   DiivinQ  Pnveeoee 

634.6    Requirements  for  driving  privileges. 


634.7  Stopping  and  inspecting  personnel  or 
vehicles. 

634.8  Implied  consent  to  blood,  breath,  or 
urine  tests. 

834J)    Implied  consent  to  impoundment. 

834.10  Suspension  or  revocation  of  driving 
privileges. 

634.11  Administrative  due  process  for 
suspensions  and  revocations. 

634.12  Army  administrative  actions  against 
intoxicated  drivers. 

634.13  Remedial  driver  training  programs. 

634.14  Alcohol  and  drug  abuse  programs. 

634.15  Restoration  of  driving  privileges  on 
acquittal. 

634.16  Restricted  driving  privileges  or 
probation. 

634.17  Extensions  of  suspensions  and 
revocations. 

834.18  Reciprocal  State-military  action. 
SubpertC   Motor Vettlcle HegietiaUon 

634.19  Registration  policy. 

634.20  Registration  requirements. 

634.21  Specifications  for  DD  Form  2220. 

834.22  Termination  or  denial  of  registration. 

834.23  Specified  consent  to  impotmdment 

Suiipart  l>— Trafflc  SupervWon 
Sactioo  I— Traffic  Pluming  and  Codes 

834.24  Traffic  planning. 

834.25  Installation  traffic  codes. 

Section  D— Traffic  Law  Eaforeameat 
834.28    Traffic  law  enforcement  principles. 

634.27  Speed-measuring  devices. 

634.28  Traffic  accident  investigation. 

834.29  Traffic  accident  investigation  reports. 

834.30  Traffic  accident  investigation  report 
data. 

634.31  Parking. 

634.32  Traffic  violation  reports. 

Sactioa  DI — Standards  and  Procaduies  for 
Processing  Dnmk  Drivers 

834.33  Training  of  law  enforcement 
personnel. 

834.34  Blood  alcohol  concentration 
standards. 

834.35  Chemical  testing  policies  and 
procedures. 

834.36  Detection,  apprehension,  and  testing 
of  intoxicated  drivers. 

634.37  Voluntary  breath  and  bodily  fluid 
testing  based  on  implied  consent. 

634  J8    Involuntary  extraction  of  bodily 
fluids  in  traffic  cases. 

634.39  Testing  at  the  request  of  the 
apprehended  person. 

634.40  Preparation  of  sworn  statement. 

Section  IV— Off-Installation  Traffic  Activiliea 

834.41  General. 

634.42  Ck>mpliance  with  State  laws. 

834.43  Civil-military  cooperative  programs. 

Subpart  E—Orivlnfl  Records  and  the  Traffic 
Point  Systein 

634.44  Driving  records. 

634.45  The  traffic  point  system. 

634.46  Point  system  applicauon. 

834.47  Point  system  procedures. 

834.48  Disposition  of  driving  records. 
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634.41 

834Ja  SSandaaiafasI 

634.51  Tawriagandi 

834.52  Prscedares  for  iBfoiindiunt 
634JS3  SesTck  iaddent  to  impouodnant 

based  on  cdmlaal  activity. 

834.S4  Disposttlan  of  vehicles  after 


Security  Potico.  Headqwflrtsfs.  U&  Air 
Force  (USAF);  Deputy  Chief  of  Staff,  for 
Plans,  PoPcfes,  and  Operatiens, 
Headquarters,  U.S.  Marine  Cons 
(OBMQ;  and  Staff  Direetai;  Offiee  of 
Commatd  Cewiity.  1  leedquarlets. 
Defeiwo  Unties  Agency  (DLAV  w«^ 

programs  for  motor  vehids  traffic 


AppamfixAlol 

AppendU  B  to  Part  634— Notific 
Diliss'SUesaBsftgMiiiss 

Appaodic  C  to  Part  OS-SOD  OliacttTa 
882MI,  EalaiesaBaBt  cff  State  Law*  ea  DOD 


Appendix  D  to  Part  6S«—Glossaiy 

Authority:  10  U.S.C.  30112(gl;  5  USC  2861; 
PubX.  8»-564;  89-670;  91-605:  and  93-87. 

Sut>part  A— Introduction 


|f94.« 

(ft)  This  regulatiaa  sets  policy, 
respcnslbflflies,  and  procedures  for 
motor  vehide  traffic  supervision  on 
mHftary  instaHadons  in  the  continental 
United  States  (CONUSI  and  overseas 
areas.  TUs  todudes  but  is  not  limited  to 
die  fbltowing: 

ft}  Granting,  suspending,  or  revoking 
the  privilege  to  operate  a  privately 
o«raedv«bkieiPOV>. 

(2)  Refisttation  of  POVa. 

(3)  AdministratiBn  of  vehicle 
registration  and  driver  performance 
records. 

(4)  Driver  improvement  programs. 

(5)  PoRce  traiCc  supervision. 

(6)  Off-instattation  traffic  activities, 
(h)  Commanders  in  overseas  areas  are 

autiiorized  to  modSy  these  policies  and 
procedures  in  die  foltowlng  Distances: 

(1)  When  dhrtated  by  host  nation 
relationships,  treaties,  and  agreements. 

(2)  When  traffic  operations  under 
m^tary  supervision  necessitate 
measures  to  salieguard  and  protect  the 
morale,  discipline,  and  good  order  m  tlie 
Services. 

S  634.2    Refersnces. 

Required  and  related  publications  and 
prescribed  and  referenced  forms  are 
listed  in  Appendix  A. 

§634J3 


AbbccviatkMS  and  spedol  teen*  used 
in  this  rsgaiatiosi  ate  explained  in 
Appendix  Dl 


16344 

(a)  DepartMKHlaJ.  The  Deputy  Chief  of 
Staff  for  OperaSioM  and  Plaas. 
Headquarters,  Depaiteent  of  the  Amy 
(HQDA)c  Coiawnariet.  Naval  Seouity 
and  Investigative  Command  U.&  Navy 
(USN):  Chief  of  Air  Force  Office  of 


(2)  Dcartle^  standard  pekdM  and 
procedures. 

(3)  Maintaia  linsen  widi  inteBesttd 
staff  aaeadcs  and  odMr  ariUMty 
departments  on  traffic  supervisian  and 
estrtdish  woridag  group*  and 


m 


ibaiaasiwithdipasl tsl 

i  OB  traffic  safety  and 
accMnat  reporting  systHM. 

(5)  Coordinate  with  national,  regjenal, 
chI  State  traffic  officii  and  agencies, 
and  adisaly  parHripate  ia  caa  * 
and  wericakapa  speaseced  by 

i  Of  private  9«apa  at 


(6)  Help  ssjaalTTi  and  manitar  paMce 
traffic  supetvisian  tratnms. 

(7)  Maintain  liaiaan  with  the 
Department  of  Transportatiaa  (DOT) 
and  odter  Federal  departiaenfts  and 
agencies  on  the  Natienat  Higbawy 
Safely  Program  Standards  (NHSFS)  and 
programs  thai  apply  to  U.S.  ssMilary 
traffic  sapervisiao. 

(8)  Participate  in  the  national  effort  to 
I  educe  fcitoxicsted  drrvwtg. 

(b)  All  major  commanders.  Mafor 
ooanBHiders  of  the  Army,  Navy,  Air 
Force,  Marine  Corps,  and  DLA  nrSt— 

(1)  Manage  traffic  sopenrisien  te  diek 
commands. 

W  Cooperate  wift  the  saRxirt 
pra^aaasof  Slate  and  rcgioBal  M^^rnay 
traffic  safc^  organizations. 

(3)  Coordinate  regfenal  traffic 
sapercissan  activitie*  widt  otber  major 

geugtapitir.  areas  ti  respoasiMHy. 
(^  lieaitar  agreements  between 
instalatiofu  and  host  State  authoriws 
for  ledproc^  reporting  of  saspensfen 
and  revocatioB  of  (hiving  privikgca. 

(5)  Partic^ate  in  SUtc  and  re^onal 
efforts  la  rednce  intencicaiad  dkiving. 

(6)  Bstafaisk  swosds  and  reco^tian 
pmgsana  to  recogeaze  socces^oi 
installatian  efforts  to  elimiaate 
intoxicntsd  driviag.  Ensure  ibat  criteria 
far  these  awaxda  are  poaithre  in  nature 
and  iarhaVn  more  than  jast 
appsahanoiaaa  far  iitf  ozkated  driviag. 

pr)  Modify  pabcies  and  procadiBM 
when  required  by  host  nation  trcatiea  or 


implemeot  Viiirki  Isgistratfen  Syslem- 
2(VRS-2)ariianielded. 

(d)  Piai— arfinj  Ceoerai,  U&  Aiwty 
TamaiagandlhctmeCaawmndtCSk 
TRADOQi'nmCt^'nJsSOCwUk 
t  that  >nt&-2  techDicall 


service  schaoi  instmclfasni  \. 

1^  bmtatiKtoa  araetivi^ 
comumtder.  Tbe  instaBaSian  or  activity 
coBSBuader  wiU — 

(1)  Establish  aa  eSective  traffic 


(^  MtforAmgr  eontmander*.  Ma^ 
Ansy  coannaadcts  vriU  enanrc 
subordinate  installations  utilioing 
automated  vehicle  regis tiatinn  piugnaiis 


(Q  Cooperate  with  dvd  palics 
agencies  and  other  local  goveraa 
aynriiMi  os  dvll  tiaffic  oiganixatioas 
concerned  with  tiaffic  supenriaion. 

(3)  Ensure  that  traffic  superviaion  is  ' 
properly  integrated  in  the  overall 
installatfam  traffic  safety  program. 

(4)  Actively  participate  in  Alcohol 
Safety  Action  Projects  (ASAP)  in 
nGuBoonfi^  oomiRtuiinGtt  • 

ff)  rnstathtion  or  aetirity  hw 
enforcement  officer.  The  insttdlatioB  or 
activity  law  etifef  cement  officer  wii — 

fl)  Bxercise overell  staff  lespenaibifity 
for  directing,  regulating,  and  eentrelKng 
traffic,  and  enforcing  laws  pulaiiUiig  to 
traffic  csniEeL 

(2)  Perfeim  traffic  engineering 
functioDS  at  ioatallatians  by  corn 
tr^Bc  ceatral  studies  desigaed  ta  I 
inforsmtiea  on  traffic  problcma  and 
usage  patterns. 

(g)  St^ety  officer:  The  safely  officer 
will  participate  is  and  deveiap  traffic 
acddoit  preventioa  initiatives  ia 

I  of  the  installatioa  toa£Bc  safety 


propaas. 

M  f^idiify  enguteer  (public  works 
officerat  Navy  iaatalkiioris^  The 

h^ltty  ngf or  ea^eer  officec 

wUl— 

(1)  Perform  that  phase  of  engineering 
concerned  wriA  the  piaaaiag,  desi^ 
CBPstruciian.  and  naintensstff  of 
streets,  highways,  and  abutting  lands. 

(21  Select,  determine  appropriate 
design,  procure,  construct,  install,  and 
maintain  permanent  traffic  and  parking 
control  devices  in  coordination  with  the 
law  enforcement  officer  and  safety 
orncer. 

(3)  Ensure  that  traffic  signs,  signals. 
and  pavement  markings  conform  to  die 
standards  in  the  current  Manual  on 
Unifbrm  Tnffic  Control  Devices  for 
Streets  and  Hi^rways. 

(4)  Ensure  that  planning,  design. 
coastiactwm.  and  maintenance  of  streets 
and  hi^wrays  coRforn  to  tfic  NHSPS  as 
implemented  by  die  Serrices. 

(i)  Ttoffic  engmeer.  The  ^affic 
engiaecr.  in  cfeoa  coosdinatiaH  with  the 
lam  eadacoanaeaft  officei. ' 

(1)  Condact  faamal  traffic  ( 
studies. 
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(2)  Apply  traffic  engineering 
measures,  including  traffic  control 
devices,  to  reduce  Die  number  and 
severity  of  traffic  accidents.  (If  there  is 
no  installation  traffic  engineer, 
installation  commanders  may  request 
these  services  through  channels  from  the 
Commander,  MiUtary  Traffic 
Management  Command,  5611  Columbia 
Pike,  Falls  Church,  VA  22041-505a) 

(j)  Army  Alcohol  and  Drug  Control 
Officer  (ADCO).  The  AOCO  will  provide 
treatment  and  education  services  to 
personnel  with  alcohol  or  drug  abuse 
problems. 

(k)  Navy  Counseling  and  Assistance 
Center  (CAAC)  Directors.  These 
directors  will — 

(1)  Supervise  the  alcohol/drug 
rehabilitation  services  to  personnel  with 
alcohol  or  drug  abuse  problems. 

(2)  Provide  remedial/motivational 
education  for  all  persons  identified  as 
alcohol  or  drug  abusers  who  are 
evaluated  as  not  dependent  on  alcohol 
or  drugs  and  who  have  been  referred  to 
Level  One  rehabilitation  by  their 
commands. 

(1]  Marine  Corps  Substance  Abuse 
Pro^gram  Officer.  This  officer  will 
provide  alcohol/ drug  education, 
treatment,  and  rehabilitation  services  to 
personnel  with  alcohol/drug  abuse 
problems. 

(m)  DLA  Employee  Assistance 
Program  Officer  This  officer  will 
provide  alcohol/drug  counseling  and 
referral  services  to  identified  personnel 
with  alcohol/drug  abuse  problems  in 
accordance  with  procedures  prescribed 
by  the  Chief.  Staffing,  Labor,  and 
Employee  Relations  Division,  Office  of 
CiviUan  Personnel.  HQ  DLA. 

9  SiS.B   Pro0raiii  oofactivaa* 

The  objectives  of  motor  vehicle  traffic 
supervision  are  to  assure — 

(a)  Safe  and  efficient  movement  of 
personnel  and  vehicles. 

(b)  Reduction  of  traffic  deaths, 
ln|uries,  and  property  damage  from 
traffic  accidents.  (Because  most  traffic 
accidents  can  be  prevented,  motor 
vehicle  accidents  should  be  examined  in 
terms  of  the  roadway  conditions, 
environment,  operator,  vehicle,  and  the 
supervision  and  control  measures 
involved.) 

(c)  Integration  of  installation  safety, 
engineering,  legal  medical,  and  law 
enforcement  resources  into  the 
installation  traffic  planning  process. 

(d)  Removal  of  intoxicated  drivers 
from  installation  roadways  followed  by 
the  expeditioi\s  appUcation  of 
appropriate  sanctions. 


Subpart  B-Orlvino  PrtvNegae 
I  U4.$   Repulrementa  for  dilvlng 


(a)  Driving  a  Government  vehicle  or 
POV  on  a  military  installation  is  a 
privilege  granted  by  the  installation 
conunander.  Persons  who  accept  the 
privilege  must — 

(1)  Comply  with  laws  and  regulations 
governing  motor  vehicle  operations  on 
the  installation. 

(2)  Comply  with  installation 
registration  requirements  in  subpart  C  if 
applicable. 

(3)  Possess,  while  operating  a  motor 
vehidff^and  produce  on  demand  to  law 
enforcement  personnel,  the  following: 

(i)  Proof  of  vehicle  ownership  or  State 
registration  if  required  by  the  issuing 
SUte. 

(U)  A  valid  State,  overseas  command, 
host  nation,  or  international  driver's 
license  and/or  OF  346  (U.S.  Government 
Motor  Vehicle  Operator's  Identification 
Card],  as  applicable,  supported  by  a  DD 
Form  2A  (U.S.  Armed  Forces 
Identification  Card)  or  other 
identffication  for  non-Department  of 
Defense  (DOD)  civilians. 

(iii)  A  vaUd  record  of  motor  vehicle 
safety  inspection  if  required. 

(b)  Operators  of  Government  motor 
vehicles  must  have  proof  of 
authorization  to  operate  the  vehicle. 

vsmmj    0WIHI1119  eno  inep<viim  peraoiwiw 
or  vaMolaa. 

(a)  Military  vehicles  may  be  stopped 
by  law  enforcement  personnel  on 
miUtary  installations  based  on  the 
installation  commander's  policy. 

(1)  In  overseas  areas,  military  vehicles 
may  be  stopped  on  or  off  instaUations  as 
determined  by  host  nation  agreement 
and  command  policy. 

(2)  Stops  and  inspections  of  vehicles 
at  iiutallation  gates  or  entry  points  and 
in  restricted  areas  will  be  conducted 
according  to  separate  Service  policy. 

(3)  Stops  and  inspections  of  POVs 
within  the  military  installation,  other 
than  at  restricted  areas  or  at  an 
installation  gate,  are  authorized  only 
when  there  is  a  reasonable  basis  to 
beUeve  the  stop/inspection  is  necessary 
to  enforce  a  traffic  regulation  or  the  stop 
is  based  on  suspicion  of  criminal 
activity.  (Army  users,  sea  AR  210-10. 
Marine  Corps  users,  pending  publication 
of  a  specific  Marine  Corps  order,  will  be 
guided  by  MiUtary  Rules  of  evidence 
311-316  and  local  command  regulations. 
DLA  users,  see  DLAR  5700.7.) 

(b)  At  the  time  of  stop,  the  driver  and 
occup«mts  may  be  required  to  display  all 
pertinent  documents,  including  but  not 
Umitedto— 

(1)  DD  Form  2A. 


(2)  Documents  that  establish  the 
identity  and  status  of  civiUans;  for 
example,  DD  Form  1173  (Uniformed 
Services  Identification  and  Privilege 
Card),  DA  Form  1602  (Civilian 
Identification),  AF  Form  354  (Civilian 
Identification  Card),  DLA  Form  572 
(Identification  Card),  DLA  Form  1486 
(Application  for  Identification  Card), 
post  pass,  or  national  identity  card. 

(3)  Proper  POV  registration 
documents. 

(4)  Host  nation  vehicle  registration 
documents  if  applicable. 

(5)  Authorization  to  operate  a  U.S. 
Government  vehicle  if  applicable. 

(6)  Drivers  Ucense  or  OF  346  yaUd  for 
the  particular  vehicle  and  area  of 
operation. 

S634J   linpiadcenaanttoblood,brMth, 
or  urine  taata. 

Persons  accepting  installation  driving 
privileges  shall  be  deemed  to  have  given 
their  consent  to  evidential  tests  for 
alcohol  or  other  drug  content  of  their 
blood,  breath,  and/or  urine  if  lawfully 
stopped,  apprehended,  or  cited  for  any 
offense  allegedly  committed  while 
driving  or  in  physical  control  of  a  motor 
vehicle  on  the  installation  while  under 
the  influence  of  intoxicants. 

f  6S4.a    ImpNad  consent  to  hnpoundiiient. 

Any  person  granted  the  privilege  of 
operating  a  motor  vehicle  on  an 
installation  shall  be  deemed  to  have 
given  his  or  her  consent  for  the  removal 
and  temporary  impoundment  of  the  POV 
when  it  is  parked  illegally  for 
uiuvasonable  periods,  interfering  with 
operations,  creating  a  safety  hazard, 
disabled  by  accident,  left  unattended  in 
a  restricted  or  controlled  area,  or 
abandoned.  Such  persons  further  agree 
to  reimburse  the  United  States  for  ^e 
cost  of  towing  and  storage  should  their 
motor  vehicle  be  removed  or 
impounded.  Existence  of  the  conditions 
described  above  will  be  determined  by 
the  installation  commander  or  designee. 

1634.10   Suapaneten  Of  ravocatfon  of 


The  installation  commander  (or 
designee  not  assigned  primarily  to  law 
enforcement  duties)  may,  for  cause, 
administratively  suspend  or  revoke 
driving  privileges  on  the  installation. 
The  suspension  or  revocation  of 
installation  driving  privileges  or  POV 
registrations,  for  lawful  reasons 
unrelated  to  traffic  violations  or  safe 
vehicle  operation,  is  not  limited  or 
restricted  by  this  regulation. 

(a)  Suspension.  (1)  Driving  privileges 
are  usually  suspended  when  other 
measures  have  failed  to  improve  a 
driver's  performance.  Measures  should 


include  counseling,  remedial  driving 
training,  and  rehabilitation  programs. 
Driving  privileges  may  also  be 
suspended  for  up  to  6  months  if  a  driver 
continually  violates  installation  parking 
regulations.  The  conunander  will 
determine  standards  for  suspension 
based  on  frequency  of  parking  violations 
and  publish  those  standards. 

(2)  The  installation  commander  has 
discretionary  power  to  withdraw  the 
authorization  of  active  duty  military 
personnel,  DOD  civilian  employees,  and 
nonappropriated  fund  (NAP)  employees 
to  operate  U.S.  Government  vehicles. 

(3)  Immediate  suspension  of 
installation  or  overseas  command  POV 
driving  privileges  pending  resolution  of 
an  intoxicated  driving  incident  is 
authorized  for  active  duty  miUtary 
personnel  family  members,  retired 
members  of  the  miUtary  services,  DOD 
dviUan  personnel  and  others  with 
instaUation  or  overseas  command 
driving  privileges  regardless  of  the 
geographic  location  of  an  intoxicated 
driving  incident  Suspension  is 
authorized  for  non-DOD  affiUated 
civiUans  only  with  respect  to  incidents 
occurring  on  the  instaUation  or  in  areas 
subject  to  mUitary  traffic  supervision. 
After  a  review  of  available  evidence  as 
specified  in  i  634.11,  instaUation  driving 
privUeges  wUl  be  immediately 
suspended  pending  resolution  of  the 
intoxicated  driving  incident  in  the 
foUowing  circumstances; 

(i)  Refusal  to  take  or  complete  a 
lawfuUy  requested  chemical  test  to 
determine  contents  of  blood  for  alcohol 
or  other  drugs. 

(U)  Operating  a  motor  vehicle  with  a 
blood  alcohol  content  (BAC)  of  0.10 
percent  by  volume  or  higher  or  in 
violation  of  the  law  of  the  jurisdiction 
that  is  being  assimUated  on  the  miUtary 
instaUation. 

(iU)  Operating  a  motor  vehicle  with  a 
BAC  of  at  least  0.06  percent  by  volume 
but  less  than  0.10  percent  blood  alcohol 
by  volume  in  violation  of  the  law  of  the 
jurisdiction  in  which  the  vehicle  is  being 
operated  if  the  jurisdiction  imposes  a 
suspension  solely  on  the  basis  of  the 
BAC  level 

(iv)  On  an  arrest  report  or  other 
official  documentation  of  the 
circumstances  of  an  apprehension  for 
intoxicated  driving. 

(b)  Revocation.{l)  The  revocation  of 
instaUation  or  overseas  command  POV 
driving  privUeges  is  a  severe 
administrative  measure  to  be  exercised 
for  serious  moving  violations  or  when 
other  available  corrective  actions  faU  to 
produce  the  desired  driver  improvement. 
Revocation  of  the  driving  privilege  wiU 
be  for  a  specific  period,  but  never  less 
than  6  months,  appUes  at  all  military 


installations,  and  remains  in  effect  on 
reassignment 

(2)  Driving  privileges  are  subject  to 
revocation  when  an  Individual  faUs  to 
comply  with  any  of  the  conditions 
requisite  to  the  granting  of  the  privilege. 
(See  {  634.6.)  Revocation  of  instaUation 
driving  and  registration  privUeges  is 
authorized  for  miUtary  personnel  family 
members,  civiUan  employees  of  DOD, 
and  other  individuals  with  instaUation 
driving  privUeges.  For  civiUan  guests, 
revocation  is  authorized  only  with 
respect  to  incidents  occurring  on  the 
instaUation  or  in  the  areas  subject  to 
miUtary  traffic  supervision. 

(3)  Driving  privileges  wiU  be  revoked 
for  a  mandatory  period  of  not  less  than  1 
year  in  the  foUowing  circumstances: 

(i)  The  instaUation  commander  or 
designee  has  determined  that  the  person 
lawfiiUy  apprehended  for  intoxicated 
driving  refused  to  submit  to  or  complete 
a  test  to  measure  the  alcohol  content  in 
the  blood,  or  detect  the  presence  of  any 
other  drug,  as  required  by  the  law  of  the 
jurisdiction,  installation  traffic  code,  or 
by  Service  directive. 

(ii)  A  conviction,  nonjudicial 
punishment  or  a  military  or  civiUan 
administrative  action  resulted  in  the 
suspension  or  revocation  of  a  driver's 
Ucense  for  intoxicated  driving. 
Appropriate  official  documentation  of 
such  conviction  is  required  as  the  basis 
for  revocation. 

(4)  When  temporary  suspensions 
under  §  634.10(a)(3)  are  foUowed  by 
revocations,  the  period  of  revocation  is 
computed  beginning  frt>m  the  date  the 
original  suspension  was  imposed, 
exclusive  of  any  period  during  which 
fuU  driving  privileges  may  have  been 
restored  pending  resolution  of  charges. 
(Example:  privUeges  were  initiaUy 
suspended  on  1  January  1996  for  a 
charge  of  intoxicated  driving  with  a 
blood  alcohol  content  of  0.14  percent.  A 
hearing  was  held,  extreme  family 
hardship  was  substantiated,  and 
privileges  were  restored  on  1  February 
pending  resolution  of  the  charge.  On  10 
March,  the  driver  was  convicted  for 
intoxicated  driving.  The  mandatory  1- 
year  revocation  period  wiU  consist  of 
January  1996  plus  March  1996  through 
January  1997,  for  a  total  of  12  months 
with  no  installation  driving  privUeges.) 

§634.11    AdmMalratlvaduaprooaaafor 


(a)  Individual  Services  wiU 
promulgate  separate  regulations 
establishing  administrative  due  process 
procedures  for  suspension  or  revocation 
of  driving  privileges.  The  procedures  in 
paragraphs  (b)  and  (c)  of  this  section 
apply  to  actions  taken  by  Army 
commanders  with  respect  to  Army 


mUitary  personnel  and  fanuly  members 
and  to  civilian  personnel  operating 
motor  vehicles  on  Army  instaUations. 
For  Marine  Corps  users,  the  provisions 
of  this  paragraph  apply  pending 
pubUcation  of  a  Marine  Corps  order 
addressing  administrative  due  process. 

(b)  For  offenses  other  than  intoxicated 
driving,  suspension  or  revocation  of  the 
installation  driving  privilege  will  not 
become  effective  untU  the  instaUation 
commander  or  designee  notifies  the 
affected  person  and  offers  that  person 
an  administrative  hearing.  Suspension 
or  revocation  wiU  take  place  10  days 
after  this  written  notice  is  received 
unless  an  appUcation  for  a  hearing  is 
made  by  the  affected  person  within  this 
period.  Such  application  wiU  stay  the 
pending  suspension  or  revocation  for  a 
period  of  10  days. 

(1)  If,  due  to  action  by  the 
Government,  a  hearing  is  not  held 
within  10  days,  the  suspension  wiU  not 
take  place  untU  such  time  as  the  person 
is  granted  a  hearing  and  is  notified  of 
the  action  of  the  instaUation  commander 
or  designee.  However,  if  the  affected 
person  requests  that  the  hearing  be 
continued  to  a  date  beyond  the  10-day 
period,  the  suspension  or  revocation  wiU 
become  effective  immediately  on  receipt 
of  notice  that  the  request  for 
continuance  has  been  granted. 

(2)  If  it  is  determined  as  the  result  of  a 
hearing  to  suspend  or  revoke  the 
affected  person's  driving  privUege,  the 
suspension  or  revocation  wiU  become 
effective  when  the  person  receives  the 
written  notification  of  such  action.  In  the 
event  that  written  notification  cannot  be 
verified  either  through  a  returned  receipt 
for  maU  or  deUvery  through  command 
channels,  the  hearing  authority  wiU 
determine  the  effective  date  on  a  case- 
by-case  basis. 

(3)  If  the  revocation  or  suspension  is 
imposed  after  such  hearing,  the  person 
whose  driving  privUege  has  been 
suspended  or  revoked  wiU  have  the  right 
to  appeal  or  request  reconsideration. 
Such  requests  must  be  forwarded 
through  command  channels  to  the 
instaUation  commander  within  10  days 
from  the  date  the  individual  is  notified 
of  the  suspension  or  revocation  resulting 
from  the  administrative  hearing.  The 
suspension  or  revocation  wiU  remain  in 
effect  pending  a  final  ruling  on  the 
request.  Requests  for  restricted 
privUeges  wiU  be  considered  per 

S  634.16. 

(c)  For  drunk  driving  or  driving  whUe 
intoxicated  offenses,  reliable  evidence 
readily  avaUable  will  be  presented 
promptly  to  an  individual  designated  by 
the  instaUation  commander  for  review 
and  authorization  for  immediate 
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■u«p«minn  of  InsUllatioa  driving 
priviltfM 

(1)  Th*  nviewer  •bould  b«  my  officer 
whoM  primary  dutias  art  not  in  th«  field 
of  law  anforcamant 

(2)  Raliabla  avidanca  indudaa 
matarial  tuch  aa  witneaa  •tatamanta, 
military  or  civilian  poUca  raport  of 
appcehansion.  chemical  teat  reaulta  if 
completed,  refuaal  to  conaent  to 
complete  chemical  taatiog,  video  tapea, 
statementa  by  the  apprehended 
individual  field  iotviety  or  preliminary 
braatb  teat  reaulta,  and  other  pertinent 
evidence. 

(3)  Reviewa  normally  wrill  be 
accompliahed  within  the  firat  normal 
duty  day  following  final  asaembly  at 
evidence. 

(4)  When  detailed  and  reliable 
evidence  is  not  available,  immediate 
suspension  should  not  be  baaed  on 
publiafaed  lists  of  arrested  persona, 
statements  by  parties  not  witnessiag  the 
apprehenaion.  or  telephone 
conversations  or  other  information  not 
supported  by  documented  and  reliable 
evidence. 

(5]  Installation  commanders  may 
authorize  the  installatioo  law 
enforcement  officer  to  conduct  reviews    . 
and  authorize  suspensions  in  cases 
where  the  designated  reviewer  ia  not 
reasonably  available  and.  in  the 
judgment  of  the  installation  law 
enforcement  officer,  such  immediate 
action  ia  warranted.  Review  by  the 
designated  officer  will  follow  as  soon  aa 
practicable  in  such  cases.  When  e 
suspension  notice  is  based  on  the  law 
enforcement  officer's  review,  there  ia  no 
requirement  for  confirmation  notice 
following  subaequent  review  by  the 
designated  officer. 

(6)  For  active  duty  military  peraonnel, 
written  notice  of  suspension  for 
intoxicated  driving  «vill  be  provided  to 
the  individuaTs  chain  of  command  for 
immediate  presentation  to  the 
individual 

(7]  For  civilian  personnel  written 
notice  of  suspension  for  taitoxicated 
driving  normally  will  be  provided 
without  delay  via  certified  mail  If  the 
person  ia  employed  on  the  inataUation. 
such  notice  wQl  be  forwarded  through 
&e  military  or  civilian  supervisor.  When 
the  notice  of  suspension  is  forwarded 
through  the  supervisor,  the  person 
whose  privOegiBa  are  suapended  will  be 
required  to  provide  «vritten 
acknowledpnent  of  receipt  of  the 
suspension  notice. 

(8)  Notices  of  suspension  for 
intoxicated  driving  will  include  the 
following: 

(i)  The  fact  that  the  suspension  can  be 
made  a  revocation  under  i  e34.10(b). 


(U)  The  ri^  to  rsquast.  in  writing,  a 
hearing  before  the  inatallatkm 
rnimaiMkr  or  iksigeoe  tn  rtntimnlna  If 
post  drivtnt  pfhUagss  wlD  b«  lestofsd 
pending  rescmtion  of  the  chanr,  and 
that  aadi  rsqoest  most  be  made  within 
10  days  of  thia  notice  of  saspenelon. 

(iii)  The  light  of  military  peraonnel  to 
be  represented  by  counsel  st  his  or  her 
own  expense  snd  to  pcesent  evidence 
and  writneeeee  at  hia  or  her  own 
expense.  Installation  conunanders  will 
determine  the  availability  of  any  local 
active  duty  rapresentatiTes  requeeted. 

(iv)  The  right  of  Department  of  the 
Anny  (DA)  dvilian  employees  to  have  a 
personal  representative  present  at  the 
adminiatrative  hearing  in  accordance 
with  applicable  lawa  and  regulationa. 

(v)  Written  acknowledgment  of 
receipt  to  be  aigned  by  the  individual 
whoM  ivivil^es  are  to  be  suspended  or 
revoked. 

(9]  If  a  healing  ia  requested,  it  must 
take  place  within  10  days  of  receipt  of  . 
the  requeaL  The  suapenaion  for 
intoxicated  driving  «vill  remain  in  effect 
until  a  decision  has  been  made  by  the 
installation  commander  or  deaignee,  but 
will  not  exceed  10  working  daya  after 
the  hearing  while  awaiting  the  decision. 
If  no  decision  has  been  made  by  that 
time,  full  driving  privilegea  will  be 
restored  until  auch  time  ea  the  eccuaed 
is  notified  of  a  dedaion  to  continue  the 
suspension. 

(10)  Hearing  on  suapenaion  actiona 
under  1 634.10(a)  for  hitoxicated  drivera 
pending  reaolutioa  of  chargea  will  cover 
only  the  pertinent  iaauee  of  whether— 

(i)  The  law  enforcement  official  had 
reaaonable  groonda  to  believe  the 
person  waa  driving  or  in  actual  physical 
control  of  a  motor  vehicle  while  under 
the  influence  of  alcohol  or  other  druga. 

(ii)  Tlie  person  was  lawfully  cited  or 
apprehended  for  an  intoxicated  driving 
offense. 

(iii)  The  person  was  lawfully 
requested  to  submit  to  a  test  for  alcohol 
or  other  drug  content  of  blood,  breath,  or 
urine  and  was  informed  of  the 
consequences  of  refusal  to  take  or 
complete  such  test 

(iv)  The  person  refiised  to  submit  to 
the  test  for  alcohol  or  o&er  drug  content 
of  blood,  breath,  or  urine;  failed  to 
complete  the  test:  or  submitted  to  the 
test  and  die  result  waa  0.10  percent  or 
higher  blood  alcohoi  content,  or  showed 
results  indicating  the  presence  of  other 
drugs  for  an  oo-jmet  epprriienaion  or  in 
violation  of  State  lawa  far  an  off^post 
apprehenaion. 

(v)  The  teating  methoda  uaed  were 
valid  and  reliable,  and  the  resulta 
accurately  evahiated. 

(11)  For  revocation  actiona  under 

i  634.10(b)(3)  for  intoxicated  driving,  the 


revocation  is  mandaloiy  on  conviction 
or  other  fhwUngs  that  confirm  the 
charge.  (Fleas  of  nolo  contendere  are 
conaMered  eqirivalent  to  guilty  pleas.) 

(i)  Revocations  are  effective.as  of  the 
date  of  conviction  or  other  findings  tiiat 
confirm  the  chargea. 

(ii)  The  notice  that  revocation  is 
automatic  may  be  placed  in  the 
suspension  letter.  If  it  does  not  appear  In 
the  suapenaion  letter,  a  aeperate  letter 
must  be  sent  and  revocation  is  not 
effective  until  receipt  of  the  vrritten 
notice. 

(iii)  Revocations  cancel  any  full  or 
restricted  driving  privileges  that  may 
have  been  restored  during  suspension 
and  the  resolution  of  the  charges. 
Requests  for  restoration  of  fiiO  driving 
privileges  are  not  authorized. 

1634.12   JMwiyi 
Belnet  kilasieal 

Array  conunanders  will  take 
appropriate  action  againat  intoxicated 
drivers.  These  actiona  Will  include  the 
following: 

(a)  A  written  general  officer 
reprimand.  admLdatrative  in  nature,  will 
be  issued  to  active  duty  Army  officers, 
commissioned  and  warrant,  and 
noncommissioned  officers,  to  include 
soldiers  in  die  grade  of  E-4  appointed  on 
official  orders  to  corporal  in  the  casea 
described  below.  This  reprimand  may 
be  issued  by  an  officer  frocked  to  the 
grade  of  brigadier  general.  Subsequent 
filing  of  the  reprimand  will  be  in 
accordance  with  the  proviaiona  of  AR 
600-37. 

(1)  Conviction  of  intoxicated  driving 
or  driving  under  the  influence  of  alcohol 
or  other  drugs  either  on  or  off  the 
installation. 

(2)  Refuaal  to  take  or  failure  to 
complete  a  lawfully  requested  teat  to 
meaaure  alcohol  or  drug  content  of  the 
blood,  breath,  or  urine,  either  on  or  off 
the  installation,  when  there  ia 
reaaonable  belief  of  driving  under  the 
influence  of  alcohol  or  druga. 

(3)  Driving  or  being  in  physical  control 
of  a  motor  vehicle  on  post  when  the 
blood  alcohol  content  is  0.10  percent  or 
higher,  irreapective  of  other  charges,  or 
off  post  when  the  Ueod  alcohol  content 
is  in  violation  of  State  laws,  irrespective 
of  other  charges. 

(4)  Driving  or  being  hi  physical  control 
of  a  motor  vefaidc.  either  on  or  off  the 
installation,  when  lawfully  requested 
chemical  tests  reflect  the  presence  of 
illegal  drugs. 

(b)  A  written  reprimand, 
adariniatrative  in  nature,  may  be  iaaued 
by  a  general  officer  or  other  appropriate 
offkial  to  active  doty  soldiers  in  the 
grade  of  E-4  (except  corporria)  and 


below  in  caaes  described  in  paragraph 
(a)  of  thia  aection. 

(c)  Review  by  commanders  of  the 
service  records  of  active  duty  soldiers 
apprehended  for  offenses  described  in 
(a)  above  to  determine  if  the  individuals 
warrant — 

(1)  Adminiatrative  reduction  per  AR 
600-200. 

(2)  Bar  to  reenlistment  per  AR  601- 
280. 

(3)  Administrative  discharge  per  AR 
635-20a 


9634.13 
pfograma. 

(a)  Navy  activities  will  comply  with 
OPNAVINST  5100.120",  Air  Force 
activities  with  AFR  30-2,  and  Marine 
Corps  activities  widi  MCO  S100.19a 

(b)  Installation  commanders  may 
establish  a  remedial  driver  training 
program  to  instruct  and  educate  notary 
personnel  requiring  additional  training. 
Personnel  will  be  chosen  for  the 
program  on  the  basis  of  their  individual 
driving  records.  The  curriculum  should 
provide  instruction  to  improve  driving 
performance  and  compliance  with  traffic 
laws. 

(c)  Installation  commanders  may 
schedule  periodic  courses  if  courses  on 
a  continuing  basis  are  not  practical.  If 
civil  authorities  conduct  such  courses, 
commanders  may  arrange  for 
installation  personnel  to  attend  these 
courses  in  lieu  of  operating  a  course  on 
or  by  the  installation. 

(d)  Civilian  personnel  employed  on 
the  installation,  contractor  employees, 
and  family  members  of  military 
personnel  may  voluntarily  attend  these 
or  similar  courses. 

S634.14   Alcohol  and  drug  abuse 
programa. 

(a)  Commanders  will  refer  military 
personnel  suspected  of  drug  or  alcohol 
abuse  for  evaluation  in  the  following 
circumstances: 

(1)  Behavior  is  indicative  of  alcohol  or 
drug  abuse. 

(2)  Continued  inability  to  drive  a 
motor  vehicle  safely  because  of  alcohol 
or  drug  abuse. 

(b)  The  commander  will  ensure 
military  personnel  are  referred  to  the 
installation  alcohol  and  drug  abuse 
program  or  other  comparable  facilities 
when  they  are  convicted  of,  or  receive 
an  offidal  administrative  action  for,  any 
offense  involving  intoxicated  driving.  A 
first  offender  may  be  referred  for 
treatment  if  more  evidence  of  substance 
abuse  exists  than  merely  the  offense  of 
intoxicated  driving.  The  provisions  of 
this  paragraph  do  not  limit  the 
commander'a  prerogativea  concerning 
other  actions  that  may  be  taken  against 


offenders  under  separate  Service 
poUdea.  (Army,  aee  AR  600-85;  Marine 
Corps,  see  MCO  PS30ai2.) 

(c)  Active  duty  Army  personnel 
apprehended  for  drunk  driving,  on  or  off 
the  installation,  will  be  referred  to  the 
local  Alcohol  and  Drug  Abuse 
Prevention  and  Control  Program 
(ADAPCP)  for  evaluation  within  10  days 
to  determine  if  the  person  is  dependent 
on  alcohol  or  other  drugs  which  will 
result  in  enrolhnent  in  Track  I  or  other 
level  of  treatment  in  accordance  with 
AR  600-65. 

(d)  Active  duty  Navy  personnel 
apprehended  for  drunk  driving,  on'  or  off 
the  installation,  will  be  acreened  by  the 
respective  CAAC  facility  within  10  days 
to  determine  if  the  individual  is 
dependent  on  alcohol  or  other  drugs. 
Active  duty  Marines  apprehended  for 
intoxicated  driving,  on  or  off  the 
installation,  will  be  referred  for 
interview  by  a  Level  n  substance  abuse 
counselor  within  10  days  for  evaluation 
and  determination  of  the  appropriate 
level  of  treatment  required  subsequent 
to  this  evaluation,  the  Marine  will  be 
assigned  to  the  appropriate  treatment 
program  as  prescribed  by  MCO 
P5300.12. 

(e)  The  Services  may  develop 
preventive  treatment  and  rehabilitative 
programs  for  civilian  employees  with 
alcohol-related  problems  section  4561, 
tide  42.  U.S.  Code  (42  U.S.a  4561). 

(f)  Army  supervisors  of  dvilian 
employees  apprehended  for  drunk 
driving  will  advise  employees  of 
ADAPCP  services  available.  Army 
civilian  employees  apprehended  for 
intoxicated  driving  while  on  duty  will  be 
referred  to  the  ADAPCP  for  evaluation 
in  accordance  with  AR  600-65.  Army 
commanders  will  ensure  that  sponsors 
encourage  family  members  apprehended 
for  drunk  driving  to  seek  ADAJPCP 
evaluation  and  assistance. 

(g)  Navy  and  DLA  civilian  personnel 
charged  with  intoxicated  driving  will  be 
referred  to  the  Civilian  Employee 
Assistance  Program  for  evaluation  in 
accordance  with  FPM  Supplement  792-2. 
Such  referral  does  not  exempt  the 
employee  from  appropriate 
administrative  or  disciplinary  actions 
under  civilian  personnel  regulations. 

(h)  Marine  Corps  civilian  employees 
charged  with  intoxicated  driving,  on  or 
off  the  installation,  will  be  referred  to 
the  Employee  Assistance  Program  as 
prescribed  by  MCO  1^300.12.  Marine 
dependents  charged  with  intoxicated 
driving,  on  or  off  the  installation,  will  be 
provided  assistance  as  addressed  in 
MCO  P5300.12.  Such  referral  and 
assistance  does  not  exempt  the 
individiwl  from  eppropriate 
administrative  or  disdplinary  action 


under  current  dvilian  personnel 
regulations  or  State  laws. 

(i)  For  Army,  DLA.  and  Marine  Corps, 
installation  driving  privileges  of  any 
person  who  refuses  to  submit  to  or  fails 
to  complete  chemical  testing  for  blopd- 
alcohoi  content  when  apprehended  for 
intoxicated  driving,  or  convicted  of 
intoxicated  driving,  will  not  be 
reinstated  unless  die  person 
successfully  completes  either  an  alcohol 
education  and  treatment  program 
sponsored  by  the  installation.  State, 
county,  or  munidpality,  or  a  private 
program  evaluated  as  acceptable  by  the 
installation  commander. 

(j)  For  Navy,  on-base  driving 
privileges  wiU  not  be  reinstated  for 
Navy  personnel  convicted  of  driving' 
under  the  influence,  on-  or  off-base, 
unless  the  person  completed  the  full  36- 
hour  Navy  Alcohol  and  Drug  Safety 
Action  Program  (NADSAP).  The 
condensed  NADSAP  supervisor  course 
will  not  be  used  for  this  purpose. 

S  634.15    neateratloo  of  driving  prtviegaa 
onaequlttaL 

When  an  official  report  pertaining  to 
drunk  driving  or  driving  while 
intoxicated  indicates  a  finding  of  not 
guilty,  that  the  charges  have  been 
dismissed  or  reduced  to  an  offense  not 
amounting  to  intoxicated  driving,  or  that 
an  equivalent  determination  has  been 
made  in  a  nonjudidal  punishment 
proceeding  or  military  or  civili«in 
administrative  action,  the  suspension  of 
driving  privileges  will  be  vacated  except 
in  cases  in  which: 

(a)  The  preliminary  suspension  was 
based  on  refusal  to  take  a  BAG  test. 

(b)  The  preliminary  suspension 
resulted  from  a  BAG  test  (unless 
disposition  of  the  charges  was  based  on 
invalidity  of  the  BAG  test).  When  a  valid 
BAG  test  is  involved,  the  suspension 
will  continue  pending  completion  of  a 
hearing.  In  such  instances,  the 
individual  will  be  notified  in  writing  of 
die  continuation  of  the  preliminary 
suspension  and  of  the  opportunity  to 
request  a  hearing  within  10  working 
days.  At  the  hearing  the  arrest  report, 
the  commander's  report  of  offidal 
disposition,  information  presented  by 
the  individual,  and  such  other 
information  as  the  hearing  officer  may 
deem  appropriate  will  be  considered.  If 
the  hearing  officer  determines  by  a 
preponderance  of  evidence  that  the 
individual  was  engaged  in  intoxicateo 
driving,  the  revocation  will  be  for  1  year 
from  the  date  of  the  original  preliminary 
suspension. 

(c)  The  person  was  driving  or  in 
physical  control  of  a  motor  vehide  while 
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under  •  praHmiiwry  foqienaion  or 
revocation. 

[di  An  administrativ*  detonnioatkm 
haa  been  made  by  the  State  or  hoet 
nation  UoenaiBg  au&ority  to  soapend  or 
revoke  driving  piivilegea  based  on  local 
law  orpertinent  resulations. 

(e)  The  individual  has  failed  to 
complete  a  formally  directed  substance 
abuse  or  driver's  training  program. 

IMCM 


(a)  For  the  Navy.  Air  Force,  Marine 
Corpa.  and  IMA  the  installation 
oonmaiider  nay  modify  a  swapensioa  or 
revocation  of  driving  privileges  in 
certain  cases  per  para^ph  (d)  of  this 
lectioo. 

(b)  Amy  reqoeste  for  restricted 
driving  privileges  subsequent  to 
saspensifla  or  revocation  of  installation 
driving  privilages  will  be  referred  to  the 
installatioB  canmander  or  designee  for 
detenninatioa  under  criteria  of  (d) 
below,  except  for  intoxicated  driirtng 
cases,  which  must  be  referred  to  the 
Gensnl  Coort  Marital  Convening 
Authority.  Withdrawal  of  restricted 
driving  privileges  is  widiin  the 
installatioa  conunandar's  discretion. 

(c)  Ptobatian  or  restricted  driving 
privileges  will  not  be  granted  to  any 
person  whose  driver's  license  is  under 
suspension  or  revocation  by  a  Stete. 
Federal,  or  host  nation  licensing 
authcnity. 

(d)  Aride  from  any  other  provisions  of 
this  regulation,  the  installation 
mrnwiamUr  or  designee  may  grant 
restricted  driving  privileges  or  probation 
on  a  case-by-case  basis  to  accommodate 
any  of  the  following  reasons,  provided 
the  person's  Stete  dMver's  license 
remains  vaHd: 

(1)  Kussion  re<]uir  entente. 

(2)  Unusoal  personal  or  family 
hardships. 

(3)  Delays  exceeding  90  days,  not 
attributed  to  the  person  coocemed,  in 
the  formal  diaporition  of  an 
apprahansloa  or  charges  that  are  the 
basis  far  any  type  of  sospension  w 
revocation. 

(4)  When  there  is  no  reasonably 
available  ahemate  means  of 
transportatian  to  ofikalally  assigned 
duties.  (In  tUs  instance,  a  Umitad 
exception  can  be  granted  lot  the  sole 
purpose  of  driving  dtrecdy  to  and  from 
theplaoaaf  duty.) 

(e)  The  liarit^ians  on  a  restricted 
driving  privilege  (far  exaaqda,  an 
autfaorixatiao  to  drive  to  and  from  jdaoe 
of  employment  or  doty,  selected 
installatiaB  fadUties  SMih  aa  hospital 
and  commissary,  or  other  fadltties)  win 
be  specified  in  writing  end  provided  to 
the  iwUvidaal  copeemed.  Persons  feand 


to  be  in  vtolatian  d  the  restricted 
privilege  sn  soMect  to  revocation 
action  as  prescribed  in  |  tM-lOO)).  For 
good  caass.  the  approprteto  authority 
may  witli^aw  the  restricted  driving 
privilege  and  coatinae  the  suspension  or 
revocation  period  tfor  example,  driver  at 
fault  in  a  traffic  aeddeat,  or  driver  dtod 
for  a  Bloving  traffic  violation). 

(f)  The  oonditioae  end  terms  of 
probation  will  be  specified  in  writing 
and  provided  to  the  iadtvidual 
CQBcemed.  The  original  sospenslon  or 
revocation  term  in  ite  entirety  may  be 
activated  to  coonnence  from  the  date  of 
die  vioiatian  of  probatian.  In  addition, 
separate  action  may  be  initiated  based 
on  the  coBunissioa  of  any  traffic, 
criminal  or  military  ofEnise  that 
constitates  a  probation  violetion. 

(g)  OCM)  employeee  of  the  Services  or 
DLA,  who  can  demonstrate  diat 
suspension  or  revocatioa  of  installation 
driving  privilegss  would  constructively 
reBMwe  tnem  booi  emplo]rinent,  may  be 
given  a  Uarited  saspenrioni/'vvocation 
that  lesliiLte  driving  on  the  installation 
or  activity  (or  in  die  overseaa  command) 
to  the  most  direct  note  to  sod  fitan  their 
respective  work  sitee  (5  U.&C  230S 
(b)(10)).  This  is  not  to  be  constroed  ae 
limiting  the  commander  from  suspension 
or  rcvocaticm  of  on-duty  driving 
privileges  or  selsore  of  OP  348,  even  if 
this  action  would  constructively  remove 
a  person  from  enqiloyment,  in  dioee 
instancee  in  which  the  person's  duty 
requires  driving  from  pUoe  to  place  on 
the  installation. 

(•34.17 


(a)  Driving  in  violatkm  of  a 
suspoisian  or  revocatioa  imposed  under 
diis  regalattoo  will  reeuh  in  die  original 
period  of  saspension  or  revocation  being 
increased  by  2  years.  In  addition, 
administrative  action  may  also  be 
initiatad  bcned  on  the  canmission  of 
any  traffic,  criminal,  or  military  ofisnae 
(for  example,  active  daty  military 
personnd  driving  on  the  installation  bi 
vioiatian  of  an  ader  not  to  do  so). 

(b)  For  each  subsequent  detominatioa 
within  a  5-yew  period  that  revocatioa  is 
authoriied  under  1 034.10(b),  ndUtery 
persoonsL  DOD  civilians,  and  NAP 
enyloyees  will  be  prohibited  from 
obtaiBdng  or  nsing  an  OP  840  for  6 
months  for  each  such  incident  A 
determinatiatt  whether  DOD  dvUian 
personnel  should  be  prohibited  from 
obtaining  or  using  an  OP  840  will  be 
made  under  PPM  930i  and  other  laws 
and  rwgalationa  appUcabk  to  civilian 
personneL  Tfate  does  not  prednde  a 
commander  bam  impoeing  such 
prohibition  for  a  first  offense,  or  for  a 
longer  period  ol  time  for  a  first  or 


subsequent  omnse,  or  for  sodi  other 
reasons  as  may  be  audioriaed. 

(c)  Qnunanders  may  extend  a 
suspensioB  or  revocation  of  the 
installation  driving  privileges  of  militaty 
personnel  until  completion  of.  an 
approved  remedial  driver  training 
coarse  or  alcohol  or  dmg  counseling 
program. 

(d)  Commanders  may  extend  a 
suspension  or  revocation  of  the 
installation  driving  privileges  of  dvilian 
personnel  convicted  of  intoxicated 
driving  on  the  inatallation  until 
successful  con4>letion  of  a  State  or 
installation  approved  alcohol  or  drug 
rehabilitetion  program. 

|<S«.10   ftoc^racelState«Maryeettoa. 

Hie  Services  recogniie  the  intereste  of 
the  Stetes  in  matters  of  POV 
administratioa  and  driver  licensing.  The 
following  procedures  wiD  apply: 

(a)  Stetutory  authority  may  exist 
within  some  hoet  natioas  or  Stetes  for 
redprocal  suspension  and  rsvocation  of 
driving  privil^es.  If  so,  the  jnateflatioa 
commander  or  designee  will  honor  the 
redprocal  agreemente  with  Stete  or  host 
nation  driver  lineasing  authorities.  Oa 
receipt  of  written  notice,  the  receiving 
party  may  suspend  or  revoke  driving 
privileges  as  if  the  violations  v 
inddente  had  occurred  within  ite  own 
jurisdiction. 

(b)  If  stetetory  aathority  does  not 
exist  within  the  Stete  frir  formal  military 
redprodty,  the  procedures  below  will 
be  used. 

(1)  Where  military  redprodty  has  not 
been  esteblished  by  Stete  kw. 
commanders  will  ad  on  reports  of 
suspensions  or  revocations  received 
frvm  stete  audiuiltles  where  nie 
installation  is  located.  When  any  Stete 
authority  suspends  or  revokes  a 
person's  driver's  Bcense,  die 
installatioa's  driving  privilege  will  be 
automatically  terminated. 
Administrattve  actions  (suspension, 
revocation,  or  point  assessment)  for 
moving  traJEBc  vidations  off  the 
installation  reported  by  Stete  authorities 
should  not  be  less  than  that  required  for 
similar  dfenses  on  die  installation. 
When  notified  by  a  Stete  of  a 
suspension  or  revocation,  the 
instaOetioB  commander  may  suspend  or 
revoke  die  person's  OP  840. 

(2)  In  CONUS,  the  approprtete  Stete 
licensing  audiority  will  be  notified  wdien 
a  person's  installation  (frlving  privileges 
are  revoked  for  a  period  of  1  year  or 
more  following  final  adjudication  of  an 
intoxicated  driving  ofinue  or  for  refusal 
to  submit  to  a  BAC  test  The  notification 
will  be  sent  to  the  fioenslng  audiority  of 
the  Stete  where  die  individual  is 
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licensed.  (See  Appendix  B  to  part  08«4 
The  notificatien  wdl  incinde  dto  basis 
for  the  revocation  and  the  blood  aicaktA 
eoncentratian  laveL 

(c)  Overseas  installation  comouuiders 
may  be  aActed  by  provisioas  of  die 
apF^icable  status  of  foicea  apcemeat 
(SOFA)  and  die  law  d  the  host  natiM 
coacemiim  redprocal  sas|teaeiea  aad 
revocation.  To  the  extoit  an  agreement 
concemfaig  redprodty  nay  be  permitted 
at  a  particular  overseas  testeMatioe,  the 
inst^ation  commander  must  have  prior 
autharixatioa  to  negotiate  and  coadnde 
sudi  sa  iatematicmal  aysement  in 
aooordanoe  with  affiiakti»  directives, 
DODO  5S3a3,  )ane  1987  and  iadividaal 
Service  instructions. 


1834.19 

(a)  Motor  vehides  will  be  registered 
according  to  guidance  in  this  regulation 
and  hi  poQdes  of  each  Service  and  DLA. 
Unless  otherwise  specified  by  this 
regulation  or  other  competent  authority, 
a  person  who  Bves  or  works  on  a 
military  insIaQation  or  often  uses  the 
facilities  will  be  required  to  renter  his 
or  her  vehide.  The  person  need  not  own 
the  vehide  to  register  it.  but  must  have  a 
lease  agreement,  power  of  attorney,  or 
notarized  statement  from  the  owner  of 
the  vehide  specifying  the  indusive 
dates  for  which  pennission  to  use  the 
vehide  has  been  panted. 

(b)  Vehides  intended  fior  construction 
and  material  handling  or  used  solefy  off 
the  road  are  not  usually  registered  as 
motor  vehicles.  bistaQation  commanders 
may  require  registration  of  off-road 
vehides  and  blcjrdes  under  a  separate 
loccd  system. 

(c)  Commanders  can  grant  limited 
temporary  registration  for  up  to  45  days, 
pending  permanent  registratiGn.  or  in 
other  drcnmstances  for  longer  terms. 

(d)  Except  for  reasons  of  secnrify,  aB 
installations  and  activities  of  the 
Services  and  IH.A  within  die  Umted 
States  and  Ha  territories  wiU  honor  die 
DD  Form  2220  (Department  of  Defense 
Registered  Vehide)  issued  by  odier 
instaUations  or  activities. 

(e)  Visitor  identification  may  be 
devek^d  and  issued  locany.  (Air 
Force,  see  AFR 125-15.) 

(f)  Registration  of  POVs  is  not 
required  at  Army  installations;  however, 
the  coMfilioas  in  1 034^0  most  be  met  to 
gain  the  privilege  of  operating  a  POV  on 
an  Amy  installatioB. 

(1)  For  ftosa  instaUations  not 
registering  vehides,  failure  to  comply 
with  cooditioBS  to  1 0M.a0  Witt  be 
detected  teoagh  traffic  enforoeiBeat 
actions.  Faifara  of  aa  owner  to  coaspfy 
with  these  cendltione  may  result  in 


adnriniakattve  suspension  or  revocatiaB 
of  his  or  her  instaBatton  ^ving 
privfleges  (f  094.10}. 

(2)  InstBualien  commanders  are 
authorized  to  use  die  Vehide 
Registration  System  (VRS)  of  the 
Military  Pdica  Manayment  Information 
System  (KffMIS).  VRS  is  a  Standard 
^ay  ManagenwBl  krfotiaatfcm  System 
(STAMIS).  For  installations  using  VRS. 
the  maximum  number  of  monthly 
computer  runs  will  not  exceed  15  in 
peacetime  and  4  in  wartime. 

(3)  When  firtded,  VRS-2,  a  redesigned 
system,  wQl  be  employed  by  aB 
instaBatiras  using  an  automate^  /ehida 
registiatioB  prapaaL 

iM^eiraaiente. 


RagMi 


Systems  for  registratifla  of  POVs  on 
military  instaOatiana  widrin  iw  United 
Stetes  oritetarritorias  and  bi  overseaa 
asaaa  will  hiduda  tha  raqidrcnuDto 
specified  Mam  (Registratifln  ia 

overseas  -■■■■■i|  may  be  laotffiad  in 

tari^intematianid 
rniiiteffy  necessity.) 

~(a)  Possasakm  of  a  valid  State, 
overseaa  comaiand.  host  nation,  or 
intemat&aml  driver's  boense  (as 
applicable  sanperted  by  BD  Form  2 
(U.S.  Aimed  Forces  Retired 
Identification  Card),  or  other 
appropriate  identification  for  DOD 
dvdiais. 

(b)  Possession  of  a  certificate  of  Stete 
registration  as  re(ptired  by  the  state  in 
which  the  vehide  ia  regi^ered. 

(c)  Continuing  nompliancB  with  the 
minmnm  rcqi^remcnte  of  the 
automobile  insurance  laws  or 
regalatioas  of  the  State  or  host  nation.  In 
overseas  commands  where  hoet  natioo 
laws  do  not  require  ssiiumnm  personal 
iBfory  ami  property  damage  halalify 
insurance,  the  major  overseas 
commander  may  aet  reasonable  habiltfy 
insurance  requirements  iat  registration 
and  operatiott  of  POVs  widiin  the 
confines  of  military  installations  and 
areas.  Prtor  to  in^ttementatioa, 
insurance  requiremente  in  host  nations 
should  be  fonnatty  coordinated  widi  the 
appropriate  host  nation  agency. 

(d)  Satisfactory  completioa  ol  safefy 
and  medMBlcal  vehide  in^rectioo  by 
Stete  or  jarisdiction  in  which  the  vehicle 
is  licensed  or  located.  If  neither  State 
nor  IomI  jurisdictioa  reqoffes  a  perio«fic 
safefy  inspcctioB.  inetaUation 
commaoftefs  may  require  and  condud 
an  anaoal  POV  safefy  inspection; 
however,  inspection  facdities  must  be 
reasonably  accessible  to  those  reqairiag 
use.  bispectioBs  wtt  meet  inimBiim 
standards  sstabUsbed  by  die  National 
Hi^woy  Traffic  Si^efy  Adnmistration 
(NHTSA)  te  II  670.1  dvoagh  STaiO.  tart 
570^  dk  V.  tide48.  Co<te  (^  Federal 


Regaktiona  (CFR).  Lighta.  turn  sigaals. 
brake  Hghte.  hon^andwipeis  shoatd  be 
Incansd  in  ne  inspection. 

(e)  Vehicles  wiA  ek-valed  rear  ends 
are  unsafe  and  wffl  be  denied 
registratioB  on  Army.  DLA^and  Marine 
Corps  testallatioBS.  TbeCFR  (I  570J 
(SuspensioB  Systems),  pert  570,  di.  V. 
Tide  49)  stetes  that  springs  should  not 
be  extended  above  the  vemde 
manwfactui  ei  's  design  heiid'^ 

i6S41t   SpeeMoatanetarDDFenamBL 

(a)  Ose.  DD  Form  2220  wiD  be  used  to 
register  POVs  on  Aroiy,  Navy,  Air 
Force.  Marine  Corps,  and  DLA 
insCefladoBs  or  faduties.  Tne  form  te 
produced  in  single  copy  for  placement 
on  die  from  of  the  vehkla  oaly. 

(1)  Each  Service  and  DLA  wiU  procare 
ite  ovni  fsnis  aad  inst^latioo  and 
expiration  tabs.  For  the  Army,  dw  basic 
decal  BMy  be  oidved  throae^ 
pubUcatiaas  fhnnnris  Army 
installattona  must  procure  ^ir  own 
faistallation  and  «piratioB  tebs  using 
installation  funds. 

(^DDFtatm  2220  and  tosteHation  aad 
expisatian  tidis  arid  be  reBsovcd  from 
POVs  when  the  registration  expires  or  is 
terminated. 

(3)  The  normal  expiration  term  for 
registFBlifm  on  Army  installatians  wiO 
be4years. 

(b)  Specificatioru.  (1)  DD  Form  2220 
will  consist  of  international  bhie  borders 
and  printing  on  a  white  background. 
Printer  infuiuiatioB  vrui  mdnde  nie 
following: 

[i]  Form  title  (Department  of  Defense 
Registered  Vehide]. 

(il)  Alphanumeric  individual  form 
identification  number. 

(iii)  DOD  seal 

(2)  Name  of  the  inataUatian  wiU  be 
specified  on  a  separate  teb  abutting  the 
decaL  Each  Service  or  DLA  may  choose 
optional  cok>r  codes  of  the  regiatraaL 
Army  installations  having  vehicle 
registratioa  programs  wiU  use  the 
foUowiog  standard  color  scheaie  for  the 
installation  teb: 

(i)  Blue-officers. 

(ii)  Red-enlisted. 

^i)  Green-DA  dvihan  employees 
^dnding  NAF  employees). 

(iv)  Btack-Contractor  personnel  and 
other  civiBans  employed  on  the 
instaHation. 

(3)  An  expiration  tab  identifying  die 
mondi  and  year  (**-97n  or  simpfy  die 
year  ['VT^  will  be  abutted  to  the  decaL 
For  idffatififf"*^'""  purposes,  the  date  of 
expiration  wiU  be  ahown  in  bold  Uock 
numban  on  a  Mgiitei  nsilissting 
backgroand  s»ch  as  traffic  yellow,  Bme, 
or  orange. 
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(4)  The  decal.  installation  tab,  and 
expiration  tab  will  be  theft  resistant 
when  applied  to  glass,  metal,  painted,  or 
rubberized  surfaces  after  full  adhesion 
had  developed  and  will  be 
manufactured  to  "tear"  or  "self 
destnict"  when  any  attempt  to  remove  it 
is  made  with  a  sharp  instrument  or 
chemical. 

(5)  On  Army  installations,  a  single 
decal  with  tabs  will  be  prominently 
affixed  to  the  front  windshield  or 
bumper  of  registered  vehicles.  Local 
policy  will  specify  the  exact  placement. 
Some  States  prohibit  or  restrict 
placement  of  decals  on  windshields.  In 
such  cases.  State  law  will  be  complied 
with. 

§634^    TwmlrationordMiWof 


Installation  commanders  or  their 
designated  representatives  will 
terminate  POV  registration  or  deny 
initial  registration  under  the  following 
conditions  (decal  and  tabs  will  be 
removed  from  the  vehicle  when 
registration  is  terminated): 

(a)  The  owner  fails  to  comply  with  the 
registration  requirements.  (See  S  634.20] 

(b)  The  owner  sells  or  disposes  of  the 
POV,  is  released  from  active  duty,  is 
separated  from  the  Service,  is 
transferred  to  a  new  duty  station,  or 
terminates  civilian  employment  with  a 
military  Service  or  DOD  agency. 

(c)  The  owner  is  other  than  an  active 
duty  military  or  civilian  employee  and 
discontinues  tegular  operation  of  the 
POV  on  the  installation. 

(d)  The  owners  Sta^e,  overseas 
command,  or  host  nation  driver's  Ucense 
has  been  suspended  or  revoked,  or  the 
installation  driving  privilege  has  been 
revoked.  Where  vehicle  registration  is 
terminated  in  conjunction  with  the 
revocation  of  installation  driving 
privileges,  the  affected  person  must 
apply  to  re-register  the  POV  after  the 
revocation  expires.  Registration  should 
not  be  terminated  if  other  family 
members  having  installation  driving 
privileges  require  use  of  the  vehicle. 

§634.23    Sp«cifl«d  consent  to 
linpoundfiMnL 

Personnel  registering  POVs  on  Service 
or  DLA  installations  must  consent  to  the 
impoundment  policy.  POV  registration 
forms  will  contain  or  have  appended  to 
them  a  certificate  with  the  following 
statement: 

I  am  aware  that  (insert  number  and  title  of 
separate  Service  or  DLA  directive]  and  the 
installation  traffic  code  provide  for  the 
removal  and  temporary  impoundment  of 
privately  owned  motor  vehicle*  that  are 
either  parked  illegally  for  unreasonable 
periods,  interfering  with  military  operations, 
creating  a  safety  hazard,  disabled  by 


incident  left  unattended  in  a  restricted  or 
controlled  area,  or  abandoned.  I  agree  to 
reimburse  the  United  States  for  the  cost  of 
towing  and  storage  should  my  motor 
vehicle(sj.  t)ecause  of  such  circumstances,  be 
removed  and  impounded. 

Subpart  D— Traffic  Suparvislon 
Section  I— Traffic  Planning  and  Codes 

9634.24    Traffic  planning. 

(a]  Safe  and  efficient  movement  of 
traffic  on  an  installation  requires  traffic 
supervision.  A  traffic  supervision 
program  includes  traffic  circulation 
planning,  supervision,  and  control  of 
motor  vehicle  traffic:  publication  and 
enforcement  of  traffic  laws  and 
regulations:  and  investigation  of  motor 
vehicle  accidents, 

(b]  Installation  commanders  will 
develop  traffic  circulation  plans  that 
provide  for  the  safest  and  most  efficient 
use  of  primary  and  secondary  roads. 
Circulation  planning  should  be  a  major 
part  of  all  long-range  master  planning  at 
installations.  The  traffic  circiilation  plan 
is  developed  by  the  installation  law 
enforcement  officer,  engineer,  safety 
officer,  and  other  concerned  staff 
agencies.  Highway  engineering 
representatives  from  adjacent  civil 
communities  must  be  consulted  to 
ensure  the  installation  plan  is 
compatible  with  the  current  and  future 
circiilation  plan  of  the  community.  The 
plan  should  include  the  following: 

(1]  Normal  and  peak  load  routing 
based  on  traffic  control  studies, 

(2]  Effective  control  of  traffic  using 
planned  direction,  including  measures 
for  special  events  and  adverse  road  or 
weather  conditions. 

(3]  Point  control  at  congested 
locations  by  law  enforcement  personnel 
or  designated  traffic  directors  or 
wardens,  including  trained  school- 
crossing  guards. 

(4]  Use  of  traffic  control  signs  and 
devices. 

(5)  Efficient  use  of  available  parking 
facilities. 

(6]  Efficient  use  of  mass 
transportation. 

(c]  Traffic  control  studies  will  provide 
factual  data  on  existing  roads,  b'affic 
density  and  flow  patterns,  and  points  of 
congestion.  The  installation  law 
enforcement  officer  and  traffic  engineer 
usually  conduct  coordinated  traffic 
control  studies  to  obtain  the  data. 
Accurate  data  will  help  determine  major 
and  minor  routes,  location  of  traffic 
control  devices,  and  conditions  requiring 
engineering  or  enforcement  services. 

(d]  The  Military  Traffic  Management 
Conunand  Transportation  Engineering 
Agency  (MTMCTEA)  WilThelp 
installation  commanders  solve  complex 


highway  traffic  engineering  problems, 
MTMCTEA  traffic  engineering  services 
include — 

(1)  Traffic  studies  of  limited  areas  and 
situations, 

(2]  Complete  studies  of  traffic 
operations  of  entire  installations,  (This 
can  include  long-range  planning  for 
future  development  of  installation  roads, 
public  highways,  and  related  facilities,] 

(3)  Assistance  in  complying  with 
established  traffic  engineering 
standards. 

(e)  Installation  commanders  should 
submit  requests  for  traffic  engineering 
services  in  accordance  with  AR  55-80/ 
OPNAVINST  11210.1B/AFR  75-88/MCO 
11210.2C/DLAR  4500.19. 

S634.2S    btatalattontrafflc eodaa. 

(a]  Installation  or  activity 
commanders  will  establish  a  traffic  code 
for  operation  of  motor  vehicles  on  the 
installation.  Commanders  in  overseas 
areas  will  establish  a  traffic  code,  imder 
provisions  of  this  regulation,  to  the 
extent  military  authority  is  empowered 
to  regulate  traffic  on  the  installation 
under  the  applicable  SOFA.  Traffic 
codes  will  contain  the  rules  of  the  road 
(parking  violations,  towing  instructions, 
safety  equipment,  and  other  key 
provisions].  These  codes  will,  where 
possible,  conform  to  the  code  of  the 
State  or  host  nation  in  which  the 
installation  is  located.  In  addition,  the 
development  and  publication  of 
installation  traffic  codes  will  be  based 
on  the  following: 

(1)  Highway  Safety  Program 
Standards  (23  CFR  part  1230]. 

(2]  Applicable  portions  of  the  Uniform 
Vehicle  Code  and  Model  Traffic 
Ordinance  published  by  the  National 
Committee  on  Uniform  Traffic  Laws  and 
Ordinances  (23  CFR  part  1204]. 

(b]  The  installation  traffic  code  will 
contain  policy  and  procedures  for  the 
towing,  searching,  impounding,  and 
inventorying  of  POVs.  These  provisions 
should  be  well  publicized  and  contain 
the  following: 

(1]  Specific  violations  and  conditions 
under  which  the  POV  will  be  impounded 
and  towed. 

(2]  Procedures  to  immediately  notify    ' 
the  vehicle  owner. 

(3]  Procedures  for  towing  and  storing 
impounded  vehicles. 

(4]  Actions  to  dispose  of  the  vehicle 
after  lawful  impoundment. 

(c]  Installation  traffic  codes  will  also 
contain  the  provisions  discussed  below. 
(Army  users,  see  AR  385-55.] 

(1]  Motorcycles  and  mopeds.  For 
motorcycles  and  other  self-propelled, 
open,  two-wheel,  three-wheel,  and  four- 
wheel  vehicles  powered  by  a 
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muliiiijih  lj>|ia  mn^me,  tbc  folowiag    ' 
traffic  rules  apply: 

(i)  HaadUi^ta  wiH  be  oa  at  aM  times 
whaa  ia  operation. 

(ii)  A  rear  view  lurror  will  be 
attached  to  each  side  of  the  handle  bars. 

(iii)  Approved  protective  hdnaeU,  eye 
protectioa  and  bi^y  reSective  cioth^ 
or  vests  will  be  worn  l^  operator*  ai\d 
passengers  when  is  CHpeiation. 

(2)  Reatraint  systems. 

(i]  Restraint  systems  (seat  belts)  will 
be  worn  by  all  operators  and  passengers 
of  U.S.  Government  vehicles  on  or  off 
the  installation. 

(ii)  Restraint  systems  will  be  woraby 
all  civilian  personnel  (family  members, 
guests,  and  visitors)  driving  or  riding  in 
a  POV  on  the  installation. 

(iii)  Restraint  systems  will  be  worn  by 
all  military  service  members  and 
Reserve  Component  members  on  active 
Federal  service  driving  or  riding  in  a 
POV  whether  on  or  off  tiie  installation. 

(rv)  Infant/child  restraint  devices  (car 
seats)  will  be  required  in  POVs  for 
chiWren  4  years  old  or  under  and  not 
exceeding  45  potmds  to  weight. 

(iv)  Restraint  systems  are  reqaited 
only  in  cars  marrafactored  after  model 
year  19001 

(3)  Headphones  and  earphones.  The 
'Wearing  et  lieadphones  or  earphones  is 
pnrinbrt«)  wkBe  dming  a  U.S. 
Govenunent  veMde.  POV,  motoreyde, 
or  odiar  satf-propcUed  two-wheel,  iktet- 
wheel,  and  feur-whee)  vriiicfes  powered 
by  a  motorcyciei-typc  engine.  This  does 
not  neg^e  the  requireneirt  for  wearing 
heanng  protection  wtKn  conditiona  or 
good  ladgment  dictate  ose  of  sach 
protecttoD. 

(d)  Only  adminiatrative  actions 
(reprimand.  assessracBt  of  points,  loss  of 
on-post  ittviag  pmileges.  at  otiier 
actions)  will  be  initiated  against  service 
membera  for  off-post  vit^tioBS  of  the 
installatioa  traffic  code. 

(e)  In  Slates  where  traffic  law 
violations  are  State  ctiBSBal  offenses, 
such  laws  are  nade  applicable  under 
the  provistona  at  18  U.&C.  13  to  asftitaiy 
installations  having  concanent  or 
exclusive  Federal  joiisdictioB. 

(f)  In  those  States  where  violatioDS  of 
traffic  law  are  not  considered  criminal 
ofiense*  and  cannot  be  assimilated 
under  18  USC,  DODD  56Z5.4,  in 
Appoidix  C  to  part  634  axpressly  adapts 
the  vehicular  and  pedestrian  traffic  laws 
of  such  States  and  makes  these  laws 
applicable  to  military  installatiofla 
having  concurrent  or  exdoaive  Federal 
jurisdiction.  It  also  delegates  ^uthocity 
to  installation  Gonmandets  to  establish 
additional  vehicalar  and  pedestiiaa 
traffic  rules  and  regolations  for  their 
installatioas.  Paisons  found  ^u^y  of 
violatiag  the  vehicalar  and  pede^ries 


traffic  low*  nMde  appficable  on  ^ 
instaMotioo  nnder  provisioas  of  that 
directive  as*  soMact  to  a  fine  of  not 
iBote  dMn  $6000  or  ifl^irisonnent  for 
net  Bore  dMo  31  day*,  or  both,  for  each 
violation  (40  U.&C.  311c).  In  Aose  State* 
where  traffic  laws  cannot  be 
assiaubted.  an  extract  copy  of  thia 
paragraph  and  a  capy  of  DCffiD  S52S.4.iB 
Appendix  C  will  be  posted  in  a 
prenineBt  place  acnesaihte  to  persona 
assigned.  living,  or  wuAing  on  the 
iBstallatkn. 

(g]  In  those  States  vtfheie  violations  of 
traffic  laws  cannot  be  assimilated 
because  the  Federal  GovemnMuit's 
jurisdictianal  authority  on  the 
installation  or  parts  of  the  installation  is 
only  propri^ary.  neither  18  USJC 13  nm 
the  delegation  in  Ai^ieadix  C  to  part  634 
will  permit  entorcffnt  of  the  States 
traffic  laws  in  Federal  coarts.  Law 
enforcement  authorities  on  these 
military  installations  muat  rely  on  either 
administrative  sanctions  related  to  the 
installation  driving  privilege  or 
enforcement  of  traffic  laws  by  State  law 
enforcement  authorities. 

SecboB  D— Traffic  La  w 

S  634.26   Traffic  law  anforcamant 


(a)  Traffic  law  enforcement  should 
motivate  drivers  to  operate  vehicles 
safErly  wiAin  traffic  laws  and 
regulations  and  maintain  an  effective 
airf  efficient  flow  of  traffic.  Effective 
eirfoTtement  shonid  emphasize 
voluntary  eompBance  by  drivers  and 
can  be  achieved  by  the  following 
actions: 

(1)  Publishing  a  reaRstic  traffic  code 
well  known  by  all  personnel. 

(2)  Adoptii^  standard  signs,  maridngs, 
and  sigBtds  in  accordance  with  NHSP5 
and  the  Manaal  on  Umforin  Ttoffic 
Control  Devices  for  Streets  and 
Highways. 

(3)  Ensuring  enforcement  personnel 
estabhsh  courteous,  personal  contact 
with  drivers  and  act  promptly  when 
driving  behavioc  is  ia^tfoper  or  a 
defective  vehicle  is  observed  in 
operation. 

(4)  Maintaiiung  an  aggressive  program 
to  detect  and  apprehend  persons  who 
drive  while  privileges  are  suspended  or 
revoked. 

(5)  Using  sound  discretion  and 
judj^ent  in  deciding  when  to 
apprehend,  issite  citations,  or  warn  fl»e 
offender. 

(b)  Selective  eirfbreenient  will  be  nsed 
when  practical.  Selective  enforcement 
deters  traffic  violations  and  reduces 
accidents  by  the  pcesence  or  suggested 
presence  at  lam  eniosccnient  personnel 
at  places  where  violations,  congestion, 


or  accidents  frequently  occnr.  Selective 
enforcement  applies  proper  eitforcement 
measures  to  traffic  congestion  and 
focuses  on  selected  time  periods, 
condrtions,  and  vroletions  tfiat  cause 
accidents.  TTie  mffitary  services  use 
selective  eirfut  cement  because  that 
practice  is  the  most  effective  nse  of 
resources. 

(cj  EnfoTLeuient  activifres  against 
intoxicated  drtving  will  inchide — 

flj  Detecting,  apprehending,  and 
testing  persons  suspected  of  driving 
under  ^  influence  of  alcohol  or  drugs. 

(2)  Training  law  enforcement 
personnel  in  special  enforcement 
techniques. 

(3)  Enforcing  blood-alcohol 
concentration  standards.  (See  S  634.34) 

(4)  Denying  inatallation  driving 
privileges  to  persons  whose  use  of 
alcohol  or  other  drugs  prevents  safe 
operation  of  a  motor  vehicle 

(d)  Installation  officials  will  formally 
evaluate  traffic  enforcement  at  least 
once  a  year.  That  evaluation  will 
examine  procedures  to  determine  if  the 
following  elements  of  the  program  are 
effective  in  reducing  traffic  accidents 
and  deaths: 

(1)  Selective  enforcement  measures. 

(2)  Susppnwo"  and  revocation  actions. 

(3)  Chemical  breath-testing  pragrana. 


§634.27 

Speed-measMnng  devices  wiD  be  used 
in  traffic  cantrol  stupes  and 
enforcement  programa.  Sign*  ssay  be 
posted  to  indicate  speed-raeas«ing 
devices  are  being  used. 

(a)  Eqiupiaent  purchases.  Installations 
located  in  States  having  a  formal 
training  and  certification  program  wiU 
purchase  the  same  brand  and  ssodel  of 
equipment  used  by  the  State  and  wiU 
ensure  operators  attend  an  appropriate 
trainug  program.  Otherwise,  equipment 
in  appropriate  Service  or  DLA  tables  of 
allowuKxs  Witt  be  used. 

[b)  Traunng  and  certiftcaitifm 
standards. 

(1)  The  coDunander  (tf  eadi 
installation  using  traffic  radar  will 
ensure  that  personnel  selected  as 
operators  of  such  devices  meet  training 
and  cntification  requireasents 
prescribed  by  the  States  in  which  the 
installation  is  located  Specific 
information  on  course  dates,  costs,  and 
prerequisites  for  attending  may  be 
obtained  by  contacting  the  Slate  agency 
responsfbie  for  poKce  trafTrc  radar 
training, 

(2]  Installation  commanders  located  in 
States  or  oversees  areas  where  r»o 
formal  trainmg  jprogram  exists,  or  where 
the  ni^ary  persoimei  are  unable  or 
inel^'ble  to  participale  in  poKee  traffic 
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radar  training  programs,  may  implement 
their  own  training  program  or  use  a 
selected  civilian  institution  or 
manufacturer's  course. 

(3)  The  objective  of  the  civilian  or 
manufacturer-sponsored  course  is  to 
improve  the  effectiveness  of  speed 
enforcement  through  the  proper  and 
efficient  use  of  speed-measurement 
radar.  On  successful  completion,  the 
course  graduate  must  be  able  to — 

(i)  Describe  the  association  between 
excessive  speed  and  accidents,  deaths, 
and  injuries,  and  describe  the  traffic 
safety  benefits  of  effective  speed 
control. 

(ii)  Describe  the  basic  principles  of 
radar  speed  measurement. 

(iii)  Identify  and  describe  the  Service's 
policy  and  procedures  affecting  radar 
speed  measurement  and  speed 
enforcement 

(iv)  Identify  the  specific  radar 
instrument  used  and  describe  the 
instrument's  major  components  and 
functions. 

(v)  Demonstrate  basic  skills  in 
calibrating  and  operating  the  specific 
radar  instrument(s). 

(vi)  Demonstrate  basic  skills  in 
preparing  and  presenting  records  and 
courtroom  testimony  relating  to  radar 
speed  measurement  and  enforcement 

(c)  Recertification.  Recertification  of 
operators  will  occur  every  3  years. 

1*34  JB   TrafnO  mcMmM  hwMllQsMon. 

Installation  law  enforcement 
personnel  must  make  detailed 
investigations  of  accidents  described 
below: 

(a)  Accidents  involving  Government 
vehicles  or  Government  property  on  the 
installation  involving  a  fataUty,  personal 
injury,  or  estimated  property  damage  in 
the  amount  established  by  separate 
Service/DLA  policy.  {Minimum  damage 
limits  are:  Army  and  Air  Force,  $1,000; 
Navy  and  Marine  Corps.  $500.)  The 
installation  motor  pool  will  provide 
current  estimates  of  the  cost  of  repairs. 
Investigations  of  off-installation 
accidents  involving  Government 
vehicles  nvill  be  made  in  cooperation 
with  the  civilian  law  enforcement 
agency, 

(b)  POV  accidents  on  the  installation 
involving  a  fatality,  personal  injury,  or 
estimated  property  damage  to  a  POV  in 
excess  of  $1,000  or  the  amount 
established  by  Service/DLA  policy. 

w9*-^w    ifwnm ■Bnaeiii nwaiigMion 


(a)  Accidents  requiring  immediate 
reports.  The  driver  or  owner  of  any 
vehicle  involved  in  an  accident  as 
described  in  i  634.28,  on  the  installation, 
must  immediately  notify  the  installation 


law  enforcement  office.  The  operator  of 
any  Government  vehicle  involved  in  a 
similar  accident  off  the  installation  must 
immediately  notify  the  local  civilian  law 
enforcement  agency  having  jurisdiction, 
as  well  as  law  enforcement  personnel  of 
the  nearest  military  installation. 

(b)  Investigation  records.  Installation 
law  enforcement  officials  will  record 
traffic  accident  investigations  on 
Service/DLA  forms.  Information  will  be 
released  according  to  Service/DLA 
policy,  the  Privacy  Act  and  the  Freedom 
of  Information  Act 

(c)  Army  law  enforcement  officers. 
These  officers  provide  the  local  Safefy 
Office  copies  of  traffic  accident 
investigation  reports  pertaining  to 
accidents  investigated  by  military  police 
that  resulted  in  a  fatality,  personal 
injury,  or  estimated  damage  to 
Government  vehicles  or  properfy  in 
excess  of  $1,000. 

(d)  POV  accidents  not  addressed  in 
S  638.28.  Guidance  for  reporting  these 
cases  is  provided  below: 

(1)  Drivers  or  owners  of  POVs  will  be 
required  to  submit  a  written  report  to 
the  installation  law  enforcement  office 
within  72  hours  of  an  accident  in  the 
following  cases: 

(i)  The  accident  occurs  on  the 
installation. 

(ii)  The  accident  involves  no  personal 
injury. 

(iii)  The  accident  involves  only  minor 
damage  to  the  POV  and  the  vehicle  can 
be  safely  and  normally  driven  from  the 
scene. 

(2)  Information  in  the  written  report 
cannot  be  used  in  criminal  proceedings 
against  the  person  submitting  it  Within 
the  United  States,  the  installation  law 
enforcement  offidal  may  require  such 
reporting  on  Service  forms  or  forms  of 
the  State  jurisdiction. 

(3)  Reports  required  in  paragraph 
(d)(1)  of  this  section  will  include  the 
following  about  the  accident: 

(i)  Location,  date,  and  time. 

(ii)  Identification  of  all  drivers, 
pedestrians,  and  passengers  involved. 

(iii)  Identification  of  vehicles 
involved. 

(iv)  Speed  and  direction  of  travel  of 
each  vehicle  involved,  including  a 
sketch  of  the  collision  and  roadway  with 
street  names  and  north  arrow. 

(v)  Property  damage  involved. 

(vi)  Environmental  conditions  at  the 
time  of  the  incident  (weather,  visibiUfy, 
road  surface  condition,  and  other 
factors). 

(vii)  Narrative  description  of  the 
events  and  circumstances  concerning 
the  accident 


094.^1     ifaiiic  accioeni  aiwvimraon 


(a)  Data  derived  from  traffic  accident 
investigation  reports  and  from  vehicle 
owner  accident  reports  will  be  analyzed 
to  determine  probable  causes  of 
accidents.  When  fr«quent  accidents 
occur  at  a  location,  the  conditions  at  the 
location  and  the  types  of  accidents 
(collision  diagram)  will  be  examined. 

(b)  Law  enforcement  personnel  and 
others  who  prepare  traffic  accident 
investigation  reports  will  indicate 
whether  or  not  seat  restraint  devices 
were  being  used  at  the  time  of  the 
accident. 

(c)  When  accidents  warrant  an 
installation  commander  may  establisah 
a  traffic  accident  review  board.  The 
board  will  consist  of  law  enforcement 
engineer,  safefy.  medical,  and  legal 
personnel.  The  board  will  determine 
principal  factors  leading  to  the  accident 
and  recommend  measures  to  reduce  the 
number  and  severity  of  accidents  on  and 
off  the  installation.  (The  Air  Force  will 
use  Traffic  Safefy  Coordinating  Groups. 
The  Navy  will  use  Traffic  Safefy 
Councils  per  OPNAVINST  5100.12D.^ 

(d)  Data  will  be  shared  with  the 
installation  legal,  engineer,  safefy.  and 
transportation  officers.  The  data  will  be 
used  to  inform  and  educate  drivers  and 
to  conduct  traffic  engineering  studies. 

(e)  Army  traffic  accident  investigation 
reports  will  be  provided  to  Army 
Centralized  Accident  Investigation  of 
Ground  Accidents  (CAIG)  boards  mi 
request.  The  CAIG  boards  are  under  the 
control  of  the  Commander.  U.S.  Army 
Safefy  Center.  Fort  Rucker,  Alabama 
36362-5363.  These  boards  investigate 
Qass  A.  on-dufy,  non-POV  accidents 
and  other  selected  accidents  Army- 
wide.  (See  AR  385-40.)  Local 
commanders  provide  additional  board 
members  as  required  to  complete  a 
timely  and  accurate  investigation. 
Normally,  additional  board  members  are 
senior  equipment  operators, 
maintenance  officer,  and  medical 
officers.  However,  specific 
qualifications  of  the  additional  board 
members  may  be  dictated  by  the  nature 
of  the  accident 

(f)  The  CAIG  program  is  not  intended 
to  interfere  with,  impede,  or  delay  law 
enforcement  agencies  in  the  execution 
of  regulatory  responsibilities  that  apply 
to  the  investigation  of  accidents  for  a 
determination  of  criminal  intent  or 
criminal  acts.  Criminal  investigations 
have  priorify. 

(g)  Army  law  enforcement  agencies 
will  maintain  close  liaison  and 
cooperation  with  CAIG  boards.  Such 
cooperation,  particulariy  with  respect  to 
interviews  of  victims  aiui  witnesses  and 
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in  collection  and  preservation  of 
ptiysical  evidence,  should  support  both 
the  CAIG  and  law  enforcement 
collateral  investigations. 


1684.31    Partdng. 

(a)  The  most  efficient  use  of  existing 
on-  and  off-street  parking  space  would 
be  stressed  on  a  nonreserved  (first- 
come,  first-served)  basis. 

(b)  Reserved  paridng  facilities  should 
be  designated  as  paridng  by  permit  or 
numerically  by  category  of  eligible 
paricers.  Desi^iation  of  parking  spaces 
by  name,  grade,  rank,  or  titie  should  be 
avoided. 

(c)  Illegal  parking  contributes  to 
congestion  sad  slows  traffic  flow  on  an 
installation.  Strong  enforcement  of 
parking  restrictions  results  in  better  use 
of  available  paridng  facilities  and 
eliminates  conditions  causing  traffic 
accidents. 

(d)  The  "Denver  boot"  device  is 
authorized  for  use  as  a  technique  to 
assist  in  the  enforcement  of  parking 
violations  where  immobilization  of  the 
POV  is  necessary  for  safefy.  Under  no 
circumstances  should  the  device  be  used 
to  punish  or  "teach  a  lesson"  to 
violators.  Booting  should  not  be  used  if 
other  reasonably  effective  but  less 
restrictive  means  of  enforcement  (such 
as  warnings,  ticketing,  reprimands, 
revocations,  or  suspensions  of  on-post 
driving  privileges)  are  available. 
Procedures  for  booting  must  be 
developed  as  listed  below. 

(1)  Local  standing  operating 
procedures  (SOPs)  must  be  developed  to 
control  the  discretion  of  enforcers  and 
limit  booting  to  specific  offenses.  SOPs 
should  focus  on  specific  reasons  for 
booting,  such  as  immobilization  of 
unsafe,  uninspected,  or  uiuegistered 
vehicles  or  compelling  the  presence  of 
repeat  offenders.  All  parking  violations 
must  be  clearly  outlined  in  the 
installation  traffic  code. 

(2)  Drivers  should  be  placed  on-notice 
that  particular  violations  or  multiple 
violations  may  result  in  booting.  Also, 
drivers  must  be  provided  with  a  prompt 
hearing  and  an  opportunity  to  obtain  ihe 
release  of  their  properfy. 

(3)  To  limit  liabilify,  drivers  must  be 
warned  when  a  boot  is  attached  to  their 
vehicle  and  instructed  how  to  have  the 
boot  removed  without  damaging  the 
vehicle. 

S634.32   Trafllc vtotadon reperla. 

(a)  Most  traffic  violations  occurring  on 
DOD  installations  (within  the  UNITED 
STATES  or  its  territories)  should  be 
referred  to  the  proper  U.S.  Magistrate. 
(Army,  see  AR  100-29;  DLA,  see  DLAR 
5720.4:  and  Air  Force,  see  AFR 110-15.) 


However,  vic^tions  are  not  referred 
when— 

(1)  The  operator  is  driving  a 
Government  vehicle  at  the  time  of  the 
violation. 

(2)  A  Federal  Magistinte  is  either  not 
available  or  lacks  jurisdiction  to  hear 
the  mattw  because  the  violation 
occarred  in  an  area  where  the  Federal 
Government  has  only  proprietary 
legislative  jiuisdiction. 

(3)  Mission  requirements  make 
referral  of  offenders  impractical. 

(4)  A  U.S.  Magisti-ate  is  available  but 
the  accused  refuses  to  consent  to  the 
jurisdiction  of  the  court  and  the  U.S. 
Attorney  refuses  to  process  the  case 
before  a  U.S.  District  Court. 

(b)  Installation  commanders  will 
establish  administrative  procedures  for 
processing  traffic  violations. 

(1)  All  traffic  violators  on  military 
installations  will  be  issued  either  a  DD 
Form  1408  (Armed  Forces  Traffic  Ticket) 
or  a  DD  Form  1805  (United  States 
District  Court  Violation  Notice),  as 
appropriate.  Unless  specified  otherwise 
by  separate  Service/DLA  policy,  only 
on-dufy  law  enforcement  personnel 
(including  game  wardens)  designated  by 
the  installation  law  enforcement  officer 
may  issue  these  forms. 

(2)  A  copy  of  all  violation  reports  on 
military  personnel  and  DOD  civilian 
employees  apprehended  for  intoxicated 
driving  will  be  forwarded  to  the 
installation  alcohol  and  drug  abuse 
facilify. 

(c)  Installation  commanders  will 
establish  procedures  used  for  disposing 
of  traffic  violation  cases  through 
administrative  or  judicial  action 
consistent  with  the  Uniform  Code  of 
Military  Justice  (UCMJ)  and  Federal  law. 

(d)  DD  Form  1805  will  be  used  to  refer 
violations  of  State  traffic  laws  made 
applicable  to  the  installation 
(Assimilative  Crimes  Act  (18  U.S.C.  13) 
and  app  C  and  other  violations  of 
Federal  law]  to  the  U.S.  Magistrate. 
(Army  users,  see  AR  190-29.) 

(1)  A  copy  of  DD  Form  1805  and  any 
traffic  violation  reports  on  military 
personnel  and  DOD  civilian  employees 
will  be  forwarded  to  the  commander  or 
supervisor  of  the  violator. 

(2)  Detailed  instructions  for  properly 
completing  DD  Form  1805  and  contained 
in  separate  Service  policy  directives. 

(3)  The  assimilation  of  State  traffic 
laws  as  Federal  offenses  should  be 
identified  by  a  specific  State  code 
reference  in  the  CODE  SECTION  block 
of  the  DD  Form  1805  (or  in  a  complaint 
filed  with  the  U.S.  Magisti-ate). 

(4)  The  Statement  of  Probable  Cause 
on  the  DD  Form  1805  will  be  used 
according  to  local  staff  judge  advocate 
and  U.S.  Magistrate  court  policy.  The 


Statement  of  Probable  Cause  is  required 

by  the  Federal  misdemeanor  rules  to 

support  the  issuance  of  a  summons  or 

arrest  warrant 
(5)  For  cases  referred  to  U.S. 

Magistrates,  normal  distribution  of  DD 

Form  1805  v^  be  as  follows: 
(i)  The  installation  law  enforcement 

official  will  forward  copy  1  (white)  and 

copy  2  (yellow)  to  the  U.S.  District  Court 

(Central  Violation  Bureau), 
(ii)  The  installation  law  enforcement 

office  will  file  copy  3  (pink), 
(iii)  Law  enforcement  personnel  will 

provide  copy  4  (envelope)  to  the 
violator. 

(e)  When  DD  Form  1406  is  used,  one 
copy  (including  written  warnings)  will 
be  forwarded  through  command 
channels  to  the  service  members's 
commander,  to  the  commander  of  the 
military  family  member's  sponsor,  or  to 
the  civilian's  supervisor  or  employer  as 
the  installation  commander  may 
establish. 

(1)  Previous  traffic  violations 
committed  by  the  offender  and  points 
assessed  may  be  shown. 

(2)  For  violations  that  require  a  report 
of  action  taken,  the  DD  Form  1408  will 
be  returned  to  the  office  of  record 
through  the  reviewing  authorify  as  the 
installation  commander  may  establish. 

(3)  When  the  report  is  received  by  the 
office  of  record,  that  office  will  enter  the 
action  on  the  violator's  driving  record. 

Section  ID— Standards  and  Procedures 
for  Processing  Drunk  Drivers 

§634.33    TraMng  of  law  enforcement 


(a)  As  a  minimum,  installation  law 
enforcement  personnel  will  be  trained  to 
do  the  following: 

(1)  Recognize  signs  of  alcohol  and 
other  drug  impairment  in  persons 
operating  motor  vehicles. 

(2)  Prepare  DD  Form  1920  (Alcohol 
Influence  Report). 

(3)  Perform  die  three  field  teste  of  die 
improved  sobriety  testing  techniques 
(5  634.36(b).) 

(4)  Determine  when  a  person  appears 
intoxicated  but  is  actually  physically  or 
mentally  ill  and  requires  prompt  medical 
attention. 

(5)  Understand  the  operation  of 
breath-testing  devices. 

(b)  Each  installation  using  breath- 
testing  devices  will  ensure  that 
operators  of  these  devices— 

(1)  Are  chosen  for  integrify,  maturify, 
and  sound  judgment 

(2)  Meet  certification  requiremente  of 
the  State  where  the  installation  is 
located. 

(c)  Breath-testing  devices  must  be 
listed  on  the  approved  NHTSA 
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coofomung  producti  lict  published  in 
the  F«d«al  Um^akm.  All  tetto  must  be 
adaiinietared  by  trained  personnel  m 
specified  in  i  634.36  and  must  adhere  to 
the  procedures  described  in  it  634.37 
and  6S4 38  reUting  to  voluntary  and 
involuntary  testing. 

(d)  InstaJUtions  located  in  States  or 
overseas  areas  having  a  formal  breath- 
testing  and  certification  program  should 
ensure  operators  attend  that  training. 

(e)  Installations  located  in  States  or 
overseas  areas  with  no  formal  training 
program  will  train  personnel  at  courses 
offered  by  selected  civilian  institutions 
or  manufacturers  of  the  equipment 

(f)  Operators  must  maintain 
proficiency  through  refresher  training 
every  18  months  or  as  required  by  the 
State. 


(a)  Administrative  revocation  of 
driving  privileges  and  other  enforcement 
measures  will  be  applied  uniformly  to 
offenders  driving  under  the  influence  of 
alcohol  or  drugs.  When  a  person  is 
tested  per  1 634J.  the  results  of  the  test 
will  be  evaluated  as  follows: 

(1)  If  the  percentage  of  alcohol  in  the 
person's  blood  is  less  than  0.05  percent, 
presume  the  person  is  not  under  the 
influence  of  alcohol 

(2)  If  the  percentage  is  0.06  but  less 
than  0.101  presume  the  person  is 
impaired.  This  standard  may  be 
considered  with  other  competent 
evidence  in  determining  whether  the 
person  was  under  the  influence  of 
alcohol. 

(3)  If  the  percentage  is  0.10  or  more,  or 
if  tests  reflect  the  presence  of  illegal 
drugs,  the  person  was  driving  while 
intoxicated. 

(b)  Percentages  in  (a)  above  are 
percent  of  weight  by  volume  of  alcohol 
in  the  blood  based  on  grams  of  alcohol 
per  100  milliliters  of  blood 

(c)  The  standards  in  (a)  above  may  be 
mo(Ufied  locally  to  agree  with  those 
established  by  the  State  or  host  nation. 

(d)  These  presumptions  will  be 
considered  with  other  evidence  in 
determining  intoxication. 

1634.38   Cfiemlcsl  leeUnQ  poHclea  Mid 


(a)  Validity  of  chemical  testing. 
Results  of  ch(Bmical  testing  are  valid 
under  this  regulation  only  under  the 
following  circumstances: 

(1)  Blood,  urine,  or  other  bodily 
substances  are  tested  using  generally 
accepted  scientific  and  medical  methods 
and  standards. 

(2)  Breath  tests  are  administered  by 
qualified  personnel  (I  634.33(c]). 


(3)  A  non-portable  breath-testing 
device  approved  by  the  State  or  host 
nation  is  used.  For  Army  and  Marine 
Corps,  the  device  must  also  be  Usted  on 
the  NHTSA  conforming  products  list 
published  in  the  Fadanl  Ratbtar.  (See 
§  634.33.) 

(4)  Procedures  established  by  the 
State  or  host  nation  or  as  prescribed  in 
paragraph  (b)  of  this  section  are 
followed. 

(b)  Breath-testing  device  operational 
procedures.  If  the  State  or  host  nation 
has  not  established  procedures  for  use 
of  breath-testing  devices,  the  following 
procedures  will  apply: 

(1)  Portable  breath-testing  devices  will 
be  used — 

(i)  During  the  initial  traffic  stop  as  a 
field  sobriety  testing  technique,  along 
with  other  field  sobriety  testing 
techniques,  to  determine  if  fiiraier 
testing  is  needed  on  a  non-portable 
evidentiary  breath-testing  device. 

(ii)  According  to  manufacturer 
operating  instructions.  (For  Army  and 
Marine  Corps,  the  portable  breath- 
testing  device  must  also  be  listed  on  the 
NHTSA  conforming  products  Ust 
published  in  the  Fadacal  Ragislar.) 

(2)  Non-portable  evidentiary  breath- 
testing  devices  will  be  used  as  follows: 

(i)  Observe  the  person  to  be  tested  for 
at  least  IS  minutes  before  collecting  the 
breath  specimen.  During  this  time,  the 
person  must  not  diink  alcoholic 
beverages  or  other  fluids,  eat.  smoke, 
chew  tobacco,  or  ingest  any  substance. 

(ii)  Verify  calibration  and  proper 
operation  of  the  instrument  by  using  a 
control  sample  immediately  before  the 
test. 

(iii)  Comply  with  operational 
procedures  in  the  manufacturer's  current 
instruction  manual 

(iv)  Perform  preventive  maintenance 
as  required  by  the  instruction  manual. 

(c)  Chemical  tests  of  personnel 
involved  in  fatal  accidents. 

(1)  Installation  medical  authorities 
wib  immediately  notify  the  installation 
law  enforcement  officer  of — 

(i)  The  death  of  any  person  involved 
in  a  motor  vehicle  accident. 

(ii)  The  circumstances  surrounding 
such  an  accident,  based  on  information 
available  at  the  time  of  admission  or 
receipt  of  the  body  of  the  victim. 

(2)  Medical  authorities  will  examine 
the  bodies  of  those  persons  killed  in  a 
motor  vehicle  accident  to  include 
drivers,  passengers,  and  pedestrians 
subject  to  military  jurisdiction,  and 
other  pedestrians  (16  years  or  older  with 
sponsor's  consent  only).  Tests  for  the 
presence  and  concentration  of  alcohol 
or  other  drugs  in  the  person's  blood, 
bodily  fluids,  or  tissues  %vill  be  made  as 
soon  as  possible  and  where  practical 


within  8  hours  of  death.  The  test  results 
will  be  included  in  die  medical  reports. 
(3)  As  provided  by  law  and  medical 
conditions  permittii^  a  blood  or  breadi 
sample  will  be  obtained  from  any 
surviving  operator  whose  vehicle  is 
involved  in  a  fatal  accident. 


leaiinQ  of  enoxicsna  onvefa* 

(a)  Law  enforcement  personnel 
usually  detect  drivers  under  the 
influence  of  alcohol  or  other  drugs  by 
observing  unusual  or  abnormal  driving 
behavior.  Drivers  showing  such 
behavior  %vill  be  stopped  immediately. 
The  cause  of  the  unusual  driving 
behavior  will  be  determined,  and  proper 
enforcement  action  will  be  taken. 

(b)  When  a  law  enforcement  officer 
reasonably  concludes  that  the  individual 
driving  or  in  control  of  the  vehicle  is 
impaired,  field  sobriety  tests  should  be 
conducted  on  the  individual  The  DD 
Form  1920  will  be  used  by  law 
enforcement  agencies  in  examining, 
interpreting,  and  recording  results  of 
such  tests.  Law  enforcement  personnel 
should  use  a  standard  field  sobriety  test 
(such  as  one-leg  stand  or  walk  and  turn) 
and  portable  breathalyzers  to  conduct 
field  sobriety  tests. 

{634.37    Voluntary  breath  and  IwdNy  fluW 


(a)  Implied  consent  policy  is 
explained  in  1 634  J. 

(b)  Tests  may  be  administered  only  if 
the  following  conditions  are  met: 

(1)  The  person  was  lawfully  stopped 
while  driving,  operating,  or  in  actual 
physical  control  of  a  motor  vehicle  on 
the  installation. 

(2)  Reasonable  suspicion  exists  to 
believe  that  the  person  was  driving 
under  the  influence  of  alcohol  or  drugs. 

(3)  A  request  was  made  to  the  person 
to  consent  to  the  tests  combined  with  a 
warning  that  failure  to  voluntarily    . 
submit  to  or  complete  a  chemical  test  of 
bodily  fluids  or  breath  will  result  in  the 
revocation  of  driving  privileges. 

(c)  As  stated  in  paragraphs  (a)  and  (b) 
of  this  section,  the  law  enforcement   . 
official  relying  on  implied  consent  will 
warn  the  person  that  driving  privileges 
will  be  revoked  if  the  person  fails  to 
voluntarily  submit  to  or  complete  a 
requested  chemical  test  The  person 
does  not  have  the  right  to  have  an 
attorney  present  before  stating  whether 
he  or  she  will  submit  to  a  test,  or  during 
the  actual  test.  Installation  commanders 
will  prescribe  the  type  or  types  of 
chemical  tests  to  be  used.  Testing  will 
follow  policies  and  procedures  in 

i  884.35.  The  results  of  chemical  tests 
concfaicted  under  the  implied  consent 
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provisions  of  this  regulation  may  be 
ueed  as  evidence  in  courts-martial, 
nonjudicial  proceedings  under  Article  15 
of  the  UCMJ,  administrative  actions,  and 
civilian  courts. 

(d)  Special  rules  exist  for  persons  who 
have  hemophilia,  other  blood-clotting 
disorders,  or  any  medical  or  surgical 
disorder  being  treated  with  an 
anticoagulant.  These  persons — 

(1)  May  refuse  a  blood  extraction  test 
without  penalty. 

(2)  Will  not  be  administered  a  blood 
extraction  test  to  determine  alcohol  or 
other  drug  concentration  or  presence 
under  this  regulation. 

(3)  May  be  given  breath  or  urine  tests, 
or  bodi. 

(e)  If  a  person  suspected  of 
intoxicated  driving  refuses  to  submit  to 
a  chemical  test,  a  test  will  not  be 
administered  except  as  specified  in 
(634.38. 

S634.3S   Involuntary extractien of bodHy 
fluids  in  traffic  caaea. 

(a)  General.  The  procedures  ouUined 
herein  pertain  only  to  the  investigation 
of  individuals  stopped,  apprehended,  or 
cited  on  a  military  installation  for  any 
offense  related  to  driving  a  motor 
vehicle  and  for  whom  probable  cause 
exists  to  believe  that  such  individual  is 
intoxicated.  Extractions  of  body  fluids  in 
furtherance  of  other  kinds  of 
investigations  are  governed  by  Rule 
312(d),  Military  Rules  of  Evidence,  and 
regulatory  rules  concerning  requesting 
and  granting  authorizations  for 
searches. 

(1)  Air  Force  policy  on  nonconsensual 
extraction  of  blood  samples  is 
addressed  in  AFR  160-12. 

(2)  Marine  Corps  personnel  should  not 
undertake  the  nonconsensual  extraction 
of  body  fluids  for  reasons  other  than  a 
vaUd  medical  purpose  without  first 
obtaining  the  advice  and  concurrence  of 
the  installation  staff  judge  advocate  or 
his  or  her  designee. 

(3)  OLA  policy  on  nonconsensual 
taking  of  blood  samples  is  contained  in 
DLAR  5700.7. 

(b)  Rule.  Involuntary  bodily  fluid 
extraction  is  based  on  valid  search  and 
seizure  authorization.  An  individual 
subject  to  the  UCM)  who  does  not 
consent  to  chemical  testing,  as 
described  above,  may  nonetheless  be 
subjected  to  an  involuntary  extraction  of 
bodily  fluids,  including  blood  and  urine, 
only  in  accordance  with  the  following 
procedures: 

(1)  An  individual  subject  to  the  UCMJ 
who  was  driving  a  motor  vehicle 
involved  in  an  accident  resulting  in 
death,  personal  injury,  or  serious 
property  damage  may  be  subjected  to  a 
nonconsensual  bodily  fluid  extraction  to 


test  for  the  presence  of  intoxicants  only 
when  there  is  a  probable  cause  to 
believe  that  such  an  individual  was 
driving  or  in  control  of  a  vehicle  while 
under  the  influence  of  an  intoxicant. 

(i)  A  search  authorization  by  an 
appropriate  commander  or  military 
magistrate  obtained  pursuant  to  Rule 
315,  Military  Rules  of  Evidence  (Manual 
for  Courts-Martial,  chapter  XXVII),  is 
required  prior  to  such  nonconsensual 
extraction. 

(ii)  A  search  authorization  is  not 
required  under  such  circumstances 
when  there  is  a  clear  indication  that 
evidence  of  intoxication  will  be  found 
and  there  is  reason  to  believe  that  the 
delay  necessary  to  obtain  a  search 
authorization  would  result  in  the  loss  or 
destruction  of  the  evidence  sought 

(iii)  Because  warrantless  searches  are 
subject  to  close  scrutiny  by  the  courts, 
obtaining  an  authorization  is  highly 
preferable.  Warrantless  searches 
generally  should  be  conducted  only  after 
coordination  with  the  servicing  staff 
judge  advocate  or  legal  officer,  and 
attempts  to  obtain  authorization  from  an 
appropriate  official  prove  unsuccessful 
due  to  the  unavailability  of  a 
commander  or  military  magistrate. 

(2)  If  authorization  from  the  military 
magistrate  or  commander  proves 
unsuccessful  due  to  the  unavailability  of 
such  officials,  the  commander  of  a 
medical  facility  is  empowered  by  Rule 
315(d),  Military  Rules  of  Evidence,  to 
authorize  such  extraction  from  an 
individual  located  in  the  facility  at  the 
time  the  authorization  is  sought 

(i)  Before  authorizing  the  involuntary 
extraction,  the  commander  of  the 
medical  facility  should,  if  circumstances 
permit  coordinate  with  the  servicing 
staff  judge  advocate  or  legal  officer. 

(ii)  The  medical  facility  commander 
authorizing  the  extraction  under  Rule 
315(d)  need  not  be  on  duty  as  the 
attending  physician  at  the  facility  where 
the  extraction  is  to  be  performed  and 
the  actual  extraction  may  be 
accomplished  by  other  qualified  medical 
personnel. 

(iii)  The  authorizing  official  may 
consider  his  or  her  own  observations  of 
the  individual  in  determining  probable 
cause. 

(c)  Role  of  medical  personnel. 
Authorization  for  the  nonconsensual 
extraction  of  blood  samples  for 
evidentiary  purposes  by  qualified 
medical  personnel  is  independent  of. 
and  not  limited  by.  provisions  defining 
medical  care,  such  as  the  provision  for 
nonconsensual  medical  care  pursuant  to 
AR  600-20.  section  IV. 

(1)  Extraction  of  blood  will  be 
accomplished  by  qualified  medical 


personnel.  (See  Military  Rules  of 
Evidence  312(g).) 

(i)  In  performing  this  duty,  medical 
personnel  are  expected  to  use  only  that 
amount  of  force  that  is  reasonable  and 
necessary  to  administer  the  extraction. 

(ii)  Any  force  necessary  to  overcome 
an  individual's  resistance  to  the 
extraction  normally  will  be  provided  by 
law  enforcement  personnel  or  by 
personnel  acting  under  orders  from  the 
member's  unit  commander. 

(iii)  Life  endangering  force  will  not  be 
used  in  an  attempt  to  effect 
nonconsensual  extractions. 

(iv)  All  law  enforcement  and  medical 
personnel  will  keep  in  mind  the 
possibility  that  the  individual  may 
require  medical  attention  for  possible 
disease  or  injury. 

(2)  Nonconsensual  extractions  of 
blood  will  be  done  in  a  manner  that  will 
not  interfere  with  or  delay  proper 
medical  attention.  Medical  personnel 
will  determine  the  priority  to  be  given 
involuntary  blood  extractions  when 
other  medical  treatment  is  required. 

S634.39    Testing  at  ttiaraquast  Of  the 
apprehended  person. 

(a)  A  person  subject  to  tests  under 

S  634.8  may  request  that  an  additional 
test  be  done  privately.  The  person  may 
choose  a  doctor,  qualified  technician, 
chemist  registered  nurse,  or  other 
qualified  person  to  do  the  test.  The 
person  must  pay  the  cost  of  the  test.  The 
test  must  be  a  chemical  test  approved 
by  the  State  or  host  nation  in  an 
overseas  command.  All  tests  will  be 
completed  as  soon  as  possible,  with  any 
delay  being  noted  on  the  results. 

(b)  If  the  person  requests  this  test  the 
apprehending  police  official  may  assist 
the  suspect  in  making  arrangements.  If 
the  police  official  fails  to  or  cannot 
obtain  the  additional  test  the  results  of 
the  tests  done  at  the  direction  of  a  law 
enforcement  official  are  not  invalid  and 
may  still  be  used  to  support  actions 
under  separate  Service  regulations. 
UCMJ,  and  the  U.S.  Magisti-ate  Court 

S  634.40    Pi  e|>af atlon  of  awom  statement 

For  an  example  of  a  property 
prepared  sworn  statement  on  an 
intoxicated  driver,  see  Army  Form  2823. 

Section  IV— Off-Installation  Traffic 
Activities 

$634.41    GeneraL 

'  In  anas  not  under  military  control, 
civil  authorities  enforce  traffic  laws. 
Law  enforcement  authorities  will 
establish  a  system  to  exchange 
information  with  civil  authorities.  Off- 
installation  traffic  activities  in  overseas 
areas  are  governed  by  formal 
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•graemantt  wlA  the  ho»t  nation 
govenunent  Procedure*  •hould  be 
ettebHehed  to  piooeM  reports  received 
frtm  dvil  mlhoritieB  oo  eetioiu  traffic 
vlolatlooa,  aecidente,  and  intoxicated 
drivtag  inddaata  involving  persona 
sidiject  to  thia  regulation. 


(a)  ^t*t"«*<""  commanders  will 
infionn  sonrioe  members  and  DOO 
dviUan  employees  to  comply  with  State 
and  local  traffic  laws  whoi  operating 
military  motor  vehicles. 

(b)  Commanders  wiD  coordinate  with 
the  proper  dvil  law  enforcement  agency 
before  movfau  Government  vehides  that 
exceed  legal  umits  or  regulations  or  that 
may  subject  highway  users  to  unusual 
hasards.  (See  AR-162/OPNAVINST 
4eoailD/AFR  79-^/MCO  4643.5C/ 
DLAR4S8a8.) 

(c)  installation  commanders  will 
inii<n»a<ii  Ualson  With  dvU  enforcement 
agendes  and  encourage  the  following: 

(1)  Release  of  a  Government  vehicle 
operator  to  military  authorities  unless 
one  of  the  conditions  below  exists. 

(i)  The  oSsnse  warrants  detention. 

(ii)  The  person's  condition  is  such  &at 
further  <q>eration  of  a  motor  vehicle 
could  rcmh  in  injury  to  the  person  or 
others. 

(2)  Prompt  notice  to  military 
authorities  when  military  personnel  or 
drivers  of  Government  motor  vehicles 
have— 

(i)  Committed  serious  violations  of 
dvil  trafBc  la«vs. 
(ii)  Been  involved  in  traffic  acddents. 

(3)  Prompt  notice  of  actions  by  a  State 
or  host  nation  to  suspend,  revoke,  or 
restrid  the  State  or  host  nation  driver's 
license  (vehicle  operation  privilege]  of 
petsmis  who— 

(i)  Operate  Government  motor 
vehicles. 

(ii)  Regularly  operate  a  POV  on  the 
installatioa  (See  also  1 634.18.) 


(a)  State-Aimed  Forces  Traffic 
Workshop  Program.  Tliis  program  is  an 
organized  effort  to  coordinate  military 
and  dvil  traffic  safety  activities 
throughout  a  State  or  area.  Installation 
commanders  will  cooperate  with  State 
and  local  offidals  in  this  program  and 
provide  proper  support  and 
partidpatioiL 

(b)  Coaimunity-Installation  Traffic 
Wo^ahop  Program.  Installation 
commanders  should  establish  a  local 
workshop  program  to  coordinate  the 
installatioa  tridEBc  effi>rts  with  those  of 
local  conmumities.  Sound  and  practical 
traffic  planning  depends  on  a  balanced 
program  of  traffic  enforcement. 


iag.  and  educatieii.  Civilian  and 
itary  legal  md  law  enforcement 
officers,  traffic  eaglnears,  safety 
offidals.  and  pubUc  affairs  officers 
should  take  part 


fC94.44    Oilvlngi 

Each  Service  and  DLA  vdll  use  its 
own  form  to  record  vehide  traffic 
acddents.  moving  violations,  suspension 
or  revocation  actions,  and  traffic  point 
assessments  involving  military  and  DOD 
dvilian  personnel  their  family 
members,  and  other  personnel  operating 
motor  vehides  on  a  military  installation. 
Army  installations  will  use  DA  Form 
3626  (Vehide  Registration/Driver 
Record)  for  this  purpose.  Table  5-1 
prescribes  mandatory  minimum  or 
maximum  suspension  or  revocation 
periods.  Traffic  points  are  not  assessed 
for  suspension  or  revocation  actions. 

Table  634.44— SuePGNStON/ 
Revocation  of  Dwving  Privileqes 
(See  Notes  1  and  2.) 

Aaaemnent  1:  Two-year  levocatian  is 

mandatory  on  detatminattoB  of  tacts  by 

installatiao  ooomiaoder.  (For  Aimy.  S-year 

revocatioo  is  mandatory.) 
Violation:  Driving  while  (faiver'a  lioensa  or 

installation  driving  privilegM  an  under 

suspensioo  or  revocation. 
Aaseasment  2:  One-year  revocation  is 

mandatory  on  detennination  of  bets  by 

installatioD  conmander. 
Violatioo:  Refusal  to  submit  to  or  teiloie  to 

cooplets  dieminal  tasts  (implied  oonsent). 
Aaaesaaient  3:  One-year  rsvocatioii  is 

mandatoiy  on  conviction. 
Violation:  Manslanghter  (or  negligent 

homicide  by  vehicle)  resulting  from  the 

operation  of  a  motor  vehide. 

Driviog  or  being  in  actual  pliyaical  control 
of  a  motor  vehide  wMe  undsr  the  influence 
of  intoxicating  liquor  [0,10%  or  greater  on 
DOD  installationa;  violation  of  dvil  law  off 
post). 

Driving  a  motor  vehicle  while  under  the 
influenoe  of  any  narcotic,  or  wlille  under  the 
influence  of  any  other  drug  (induding 
aloohd)  to  the  degree  rendered  Incapable  of 
safe  vehide  operation. 

Use  of  a  motor  vehicle  in  tlie  commission  of 
a  felony.  Fleeing  the  scene  of  an  acddent 
involving  death  or  personal  in)ury  (hit  and 
run). 

Perjury  or  making  a  falsa  statement  or 
afBdavit  under  oeth  to  re^Moaible  offidals 
relating  to  tiie  ownership  or  operation  of 
motor  vehicles. 

Unaudiotind  use  of  a  motor  vehicle 
belonging  to  another,  when  the  act  does  not 
amount  to  a  febny. 
Asaeument  4.-  Suspension  for  e  period  of  6 

months  or  less  or  revocation  for  a  period 
not  to  exceed  1  year  is  discretionary. 
Violation:  Mental  or  physical  tanpairment  (not 
induding  alcohol  or  otiier  drag  use)  to  the 
degree  rendered  inoonpetent  to  drive. 


Commisskm  of  an  oOaase  in  enotber  State 
which,  if  coonnitted  oa  the  installatioa. 
would  be  grounds  for  suspensJoa  or 
levocetioa. 

Permitting  sn  udawfd  or  fraudulent  use  of 
an  official  diivar's  license. 

Conviction  of  ibeiag.  or  sttempting  to 
elude,  e  police  officer. 

Conviction  of  racing  on  die  highway. 
Asaeaament  5,-  L.OSS  of  OF  4*  for  minimum  of  6 

montlu  is  discretionary. 
Violation:  Receiving  a  second  1-year 

suspension  or  revocation  of  driving 

privileges  within  S  years. 

Nolee: 

1.  When  imposing  a  suspension  or 
revocatiao  beceuse  of  en  off-installatiQn 
offense,  the  effective  date  should  be  the  same 
as  the  date  of  dvil  convictioa.  or  the  date 
that  Bute  or  host-natioo  driving  privileges 
are  suspended  or  revoked.  This  effective  date 
can  be  retroective. 

2.  No  points  are  assessed  for  revocation  or 
suspension  actions.  Except  for  implied 
consent  violations,  revocations  must  be 
based  on  a  conviction  by  a  dvilian  oouirt  or 
courts-martiai  nonjudidal  punishment  under 
Article  IS,  UCM],  or  a  separate  hearing  as 
addressed  in  this  regdstion.  If  revocation  for 
implied  consent  is  combined  with  anotlier 
revocetion.  such  es  1  yeer  for  taitoxicetad 
(friving.  revocetioas  may  run  consecutively 
(total  or  24  raooths)  or  ooocenently  (total  of 
12  mootha).  The  Installatioo  ooeunander'B 
policy  shodd  be  applied  systematically  and 
not  on  a  case-by-case  baais. 

{•34.45  ThatrafllepoMsyslanL 

The  trafBc  point  system  i»ovides  a 
uniform  administrative  device  to 
impartially  judge  driving  performance  of 
Service  and  DLA  personnel  This  system 
is  not  a  disdplioary  measure  or  a 
substitute  for  punitive  action.  Further, 
this  system  is  not  intended  to  interfere 
in  any  way  with  the  reasonable  exercise 
of  an  installation  commander's 
prerogative  to  issue,  suspend,  rovcdce, 
deny,  or  reinstate  installation  driving 
privileges. 

9e34j«6   PeM  system  appicatlon. 

(a)  The  Services  and  DLA  are  required 
to  use  the  point  system  and  procedures 
prescribed  herein  without  change. 

(b)  The  point  s}rstem  in  table  634.46 
applies  to  all  operators  of  U.S. 
Government  motor  vehides.  on  or  off 
Federal  property.  The  system  also 
applies  to  violators  reported  to 
installation  offidals  in  accordance  with 
§634.32. 

(c)  Points  will  be  assessed  when  die 
person  is  foimd  to  have  committed  a 
violation  and  the  finding  is  by  either  the 
unit  commander,  dvilian  supervisor,  a 
military  or  dvilian  court  (induding  a 
U.S.  Magistrate),  or  by  payment  of  fine, 
f orfeittire  of  pay  of  allowances,  or 
posted  bond,  or  coUateraL 
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Table  634.46— Point  Assessmqit  for 
Moving  Traffic  Violations  (See 

NOTEI.) 

Violation:  Reckless  drivii«  (willfd  and 
wanton  disregard  for  the  safety  of 
persons  or  property). 
Pdnts  sssessed:  6 
Vlnlation:  Owner  knowingly  and  willfully 
permitting  a  physically  impaired  person 
to  operate  the  owner's  motor  vehide. 
Points  sssessed:  0 
Vfolation:  Fleeii«  die  scene  (hit  and  ran}- 
property  damage  only. 
Points  assessed:  6 
Vk>lattaa:  Drivii«  vehicle  while  impaired 
(blood-alcohol  content  more  than  0.05 
percent  and  less  than  0.10  percent). 
Points  assessed:  0 
Violation:  Speed  contests. 

Points  assessed:  e 
Violation:  Speed  too  fast  for  conditions. 

Points  assessed:  2 
Violattoa:  Speed  too  slow,  causing  potentisl 
safsty  hazard. 
Pointa  asseaaed:  2 
Violation:  Failure  of  operator  or  occupants  to 
use  available  restraint  system  devices 
wliile  moving  (operator  assessed  points). 
Points  assessed:  2 
Violation:  Faihue  to  property  restrain 

children  in  a  child  restraint  system  while 
moving  (w^en  child  is  4  years  of  age  or 
younger  or  the  wei^t  of  ddld  does  not 
exceed  46  pounds). 
Points  assessed:  2 
Violation:  One  to  10  miles  per  hour  over 
posted  speed  limit 
Points  assessed:  3 
Violation:  Over  10  but  not  more  than  15  miles 
per  hour  above  posted  speed  limit 
Points  assessed:  4 
Violation:  Over  15  but  not  more  than  20  miles 
per  hour  above  posted  speed  limit 
Points  assessed:  5 
Violation:  Over  20  miles  per  hour  above 
posted  speed  limit 
Points  sssessed:  6 
Violation:  Following  too  dose. 

Points  assessed  4 
Violstion:  Failure  to  yield  right  of  way  to 
emergency  vehide. 
Points  sssessed:  4 
Violatioo:  Failure  to  stop  for  scbod  bus  or 
school-crossing  signals. 
Points  assessed:  4 
Violation:  Failure  to  obey  traffic  signals  or 
trafBc  Instractions  of  an  enforcement 
officer  or  trafBc  warden;  or  any  official 
regdatory  traffic  sign  or  device  requiring 
a  fdl  stop  or  yield  of  right  of  way; 
denying  entry:  or  requiring  direction  of 
traffic. 
Points  assessed:  4 
Violation:  Improper  passing. 

Points  assessed:  4 
Violation:  Failure  to  yidd  (no  offidd  sign 
involved). 
Points  assessed:  4 
Violation:  Improper  turning  movements  (iw 
offidd  sign  involved). 
Points  sssessed  3 
Violation:  Wearing  of  headphones/earphones 
while  driving  motor  vehides  (two  or 
more  wheels). 
Points  sssessed  S 


ViolatiaB:  Failaie  to  wear  an  qiproved 
helmet  and/or  reflectorized  vest  while 
opersting  or  riding  on  s  motorcyde, 
MOPED,  or  a  three  or  feerwiwd  vehide 
powered  by  a  motorcyde-like  engine. 
Points  assessed  9 
ViolatioK  fanproper  overtaking. 

Pninta  assessed  S 
Vioiatian:  Odier  stoving  vidationa  (taivolving 
driver  bdiavior  ody). 
Points  assessed  I 
Vidatkin:  Opereting  an  unsafe  vehide.  (See 
Note  2.) 
Points  sssessed  2 
Violation:  Driver  involved  in  acddent  is 
deemed  respondble  (only  added  to 
points  assessed  for  specific  offenses). 
Points  sssessed  1 

NotoK 

1.  When  two  or  more  violations  are 
committed  on  a  aingle  oocaaion,  the  points 
assessed  will  be  for  the  offense  hsvtaig  the 
greater  vdue. 

2.  Hiis  measure  should  be  used  for  other 
than  minor  vehicle  safety  defects  or  when  a 
driver  or  registrant  falls  to  correct  a  minor 
defect  (for  exemple,  a  burned  out  lieadli^t 
not  leplaoed  within  tite  grace  period  on  a 
warning  tidcet). 

S634.47   Point systam prooodurea. 

(a)  Reports  of  moving  traffic 
violations  recorded  on  DD  From  1406  or 
DD  From  1806  will  serve  as  a  basis  for 
determining  point  assessment  For  DD 
Form  1408.  return  endorsements  will  be 
required  firom  commanders  or 
supervisors. 

(b)  On  receipt  of  DD  Form  1408  or 
otha*  military  law  enforcement  report  of 
a  moving  violation,  the  unit  commander, 
designated  supervisor,  or  person 
otherwise  designated  by  the  installatioa 
commander  wlU  condud  an  inquiry.  The 
commander  will  take  or  recommend 
proper  disdplinary  or  administrative 
action.  If  a  case  involves  jndidal  or 
nonjudidal  actions,  the  final  report  of 
action  taken  will  not  be  forwarded  until 
final  adjudication. 

(c)  On  receipt  of  the  report  of  action 
taken  (induding  action  by  a  U.S. 
Magisti-ate  Court  on  DD  Form  1805),  the 
iiutallation  law  enforcement  ofGcer  will 
assess  the  number  of  points  appropriate 
or  the  offense,  and  record  the  traffic 
points  or  the  suspension  or  revocation  of 
driving  privileges  on  the  penon's  driving 
record.  Except  as  specified  otiierwise  in 
this  and  other  vice/DLA  regulations, 
points  will  not  be  assessed  or  driving 
privileges  suspended  or  revoked  when 
the  report  of  action  taken  indicates  that 
neither  disdplinary  nor  administrative 
action  was  taken. 

(d)  Installation  commanden  may 
require  the  following  driver 
improvement  measures  as  appnqjriate: 

(1)  Advisory  letter  through  the  uitit 
commander  or  supervisor  to  any  person 


who  has  acquired  six  traffic  points 
within  a  6-aianth  period. 

(2)  CoanseUng  or  driver  improvement 
interview,  by  the  unit  coiamander,  of 
any  person  who  has  acquired  more  ttian 
six  bat  less  than  12  traffic  points  widdn 
a  6-month  period.  This  cotmseUng  or 
interview  should  produce 
recommendations  to  improve  driver 
performanoe. 

(3)  Referral  for  medScal  evaluation 
when  a  driver,  based  on  reasonable 
beliet  s^^wars  to  have  mental  or 
physical  limits  that  have  had  or  may 
have  an  adverse  affect  on  driving 
performance. 

(4)  Attendance  at  remedial  driver 
training  to  improve  driving  performance. 

(5)  Referral  to  an  alcohol  or  drug 
treatment  or  rehabilitation  facility  for 
evaluation,  counseling,  or  treatment 
This  action  is  required  for  active 
military  posoimel  in  all  cases  in  w^iich 
alcobd  or  other  drugs  are  a  contributing 
factor  to  a  traffic  dtation.  inddent.  or 
acddent 

(e)  An  individnal's  driving  privileges 
may  be  sospoided  or  revoked  as 
provided  by  this  regulation  regardless  of 
whether  these  improvement  measives 
are  accomplished. 

(f)  Persons  whose  driving  privileges 
are  suspended  or  revoked  (for  one 
vicJation  or  an  accumulation  of  12  traffic 
points  within  12  consecutive  months,  or 
18  traffic  points  within  24  consecutive 
months)  will  be  notified  in  writing 
through  offidal  diaimels  (S  634.11). 
Except  for  the  mandatory  mininnmi  or 
maximum  stispension  or  revocation 
periods  prescribed  by  table  634.44,  the 
installation  commander  will  estabUsh 
periods  of  suspension  or  revocation. 
Any  revocation  based  on  traffic  points 
must  be  no  less  than  6  months.  A  longer 
period  may  be  imposed  on  the  bads  of  a 
poaon's  overall  driving  record 
considering  the  frequency,  fla^vncy, 
severity  of  moving  violations,  and  die 
response  to  previous  driver 
improvement  measures.  In  all  cases, 
military  members  must  successfully 
complete  a  prescribed  course  in 
remedial  driver  training  before  driving 
privileges  are  reinstated. 

(g)  Points  assessed  against  a  person 
will  remain  in  effed  for  point 
accumulation  piuposes  for  24 
consecutive  montiis.  The  review  of 
driver  records  to  delete  traffic  points 
should  be  done  routinely  during  records 
update  while  recording  new  offenses 
and  forwarding  records  to  new  duty 
stations.  Completion  of  a  revocation 
based  on  points  requires  removal  from 
the  driver  record  of  aO  points  assessed 
before  the  revocatioit 
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(h)  Removal  of  points  does  not 
authorize  removal  of  driving  record 
entries  for  moving  violations,  chargeable 
accidents,  suspensions,  or  revocations. 
Record  entries  will  remain  posted  on 
individual  driving  records  for  the  period 
of  time  indicated  below. 

(1)  Chargeable  nonfatal  traffic 
accidents  or  moving  violations — 3  years. 

(2)  Nonmandatory  suspensions  or 
revocations — 5  years. 

(3)  Mandatory  revocations — 7  years. 

{•34.4t    Dlipoemon Of drMng recorda. 

Procedures  will  be  established  to 
ensure  prompt  notice  to  the  installation 
law  enforcement  officer  when  a  person 
assigned  to  or  employed  on  the 
installation  is  being  transferred  to 
another  installation,  being  released  from 
military  service,  or  ending  employment. 

(a)  If  persons  being  transferred  to  a 
new  installation  have  valid  points  or 
other  entries  on  the  driving  records,  the 
law  enforcement  officer  will  forward  the 
records  to  the  law  enforcement  officer  of 
the  gaining  installation.  Gaining 
installation  law  enforcement  officers 
must  coordinate  with  apphcable 
commanders  and  continue  any  existing 
suspension  or  revocation  based  on 
intoxicated  driving  or  acounulation  of 
traffic  points.  Traffic  points  for  persons 
being  transferred  will  continue  to 
acciunulate  as  specified  in  i  634.47(g). 

(b)  Driving  records  of  military 
personnel  being  discharged  or  released 
from  active  duty  will  be  retained  on  file 
for  2  years  and  then  destroyed.  In  cases 
of  immediate  reenlistment,  change  of 
officer  component  or  military  or  civilian 
retirement  when  vehicle  registration  is 
continued,  the  record  will  remain  active. 

(c)  Driving  records  of  civilian 
personnel  terminating  emplovment  will 
be  retained  on  file  for  2  years  and  then 
destroyed. 

(d)  Driving  records  of  military  family 
members  containing  point  assessments 
or  other  entries  will  be  forwarded  to  the 
sponsor's  gaining  installation  in  the 
same  manner  as  for  service  members.  At 
the  new  installation,  records  will  be 
analyzed  and  made  available 
temporarily  to  the  sponsor's  imit 
commander  or  supervisor  for  review. 

(e)  Driving  records  of  retirees  electing 
to  retain  installation  driving  privileges 
will  be  retained.  Points  accumulated  or 
entries  on  the  driver  record  regarding 
suspensions,  revocations,  moving 
violations,  or  chargeable  accidents  will 
not  be  deleted  from  driver  records 
except  per  i  634.47  (g)  and  (h). 

(f)  Anny  users  will  comply  with 
1 634.47  (g)  and  (h)  by  mailing  the 
individual's  DA  Form  3626  to  the  gaining 
installation  provost  marshal. 


Subpart  F— Impounding  Privately 

UWIWa  Tvraci^ 

This  chapter  provides  the  standards 
and  procedures  for  law  enforcement 
personnel  when  towing,  inventorjring, 
searching,  impounding,  and  disposing  of 
POVs.  This  policy  is  based  on: 

(a)  The  interests  of  the  Services  and 
DLA  in  crime  prevention,  traffic  safety, 
and  the  orderiy  flow  of  vehicle  traffic 
movement 

(b)  The  vehicle  owner's  constitutional 
ri^ts  to  due  process,  freedom  from 
imreasonable  search  and  seizure,  and 
freedom  from  deprivation  of  private 
property. 

9634^50    Slanderda  for  Impoundment 

(a)  POVs  should  not  be  impounded 
unless  the  vehicles  clearly  interfere  with 
ongoing  operations  or  movement  of 
traffic,  threaten  public  safety  or 
convenience,  are  involved  in  criminal 
activity,  contain  evidence  of  criminal 
activity,  or  are  stolen  or  abandoned. 

(b)  The  impoundment  of  a  POV  would 
be  inappropriate  when  reasonable 
alternatives  to  impoundment  exist. 

(1)  Attempts  should  be  made  to  locate 
the  owner  of  the  POV  and  have  the 
vehicle  removed. 

(2)  The  vehicle  may  be  moved  a  short 
distance  to  a  legal  parking  area  and 
temporarily  secured  until  the  owner  is 
found. 

(3)  Another  responsible  person  may 
be  allowed  to  drive  or  tow  the  POV  with 
permission  from  the  owner,  operator,  or 
person  empowered  to  control  the 
vehicle.  In  this  case,  the  owner, 
operator,  or  person  empowered  to 
control  the  vehicle  will  be  informed  that 
law  enforcement  personnel  are  not 
responsible  for  safeguarding  the  POV. 

(c)  Impounding  of  POVs  is  justified 
when  any  of  the  following  conditions 
exist: 

(1)  The  POV  is  illegally  parked— 

(i)  On  a  street  or  bridge,  in  a  tunnel,  or 
is  double  parked,  and  interferes  with  the 
orderly  flow  of  traffic. 

(ii)  On  a  sidewalk,  within  an 
intersection,  on  a  cross-walk,  on  a 
railroad  track,  in  a  fire  lane,  or  is 
blocking  a  driveway,  so  that  the  vehicle 
interferes  with  operations  or  creates  a 
safety  hazard  to  other  roadway  users  or 
the  general  public.  An  example  would 
be  a  vehicle  parked  within  15  feet  of  a 
fire  hydrant  or  blocking  a  properly 
marked  driveway  of  a  fire  station  or 
aircraft-alert  crew  facility. 

(iii)  When  blocking  an  emergency  exit 
door  or  any  public  place  (installation 
theater,  club,  dining  hall,  hospital,  and 
other  facility). 


(iv)  In  a  "tow-away"  zone  that  is  so 
marked  with  proper  signs. 

(2)  The  POV  interferes  with— 

(i)  Street  cleaning  or  snow  removal 
operations  and  attempts  to  contact  the 
owner  have  been  unsuccessful. 

(ii)  Emergency  operations  during  a 
natural  disaster  or  fire  or  must  be 
removed  from  the  disaster  area  during 
cleanup  operations. 

(3)  The  POV  has  been  used  in  a  crime 
or  contains  evidence  of  crimiital 
activity. 

(4)  The  owner  or  person  in  charge  has 
been  apprehended  and  is  unable  or 
unwilling  to  arrange  for  custody  or 
removal. 

(5)  The  POV  is  mechanically  defective 
and  is  a  menace  to  others  using  the 
public  roadways. 

(6)  The  POV  is  disabled  by  a  traffic 
incident  and  the  operator  is  either 
unavailable  or  physically  incapable  of 
having  the  vehicle  towed  to  a  place  of 
safety  for  storage  or  safekeeping. 

(7)  Law  enforcement  personnel 
reasonably  believe  the  vehicle  is 
abandoned. 

§634.51    Towing  and  ttorege. 

(a)  Impounded  POVs  may  be  towed 
and  stored  by  either  the  Services  and 
DLA  or  a  contracted  wrecker  service 
depending  on  availability  of  towing 
services  and  the  local  commander's 
preference. 

(b)  The  installation  commander  will 
designate  an  enclosed  area  on  the 
installation  that  can  be  secured  by  lock 
and  key  for  an  impound  lot  to  be  used 
by  the  military  or  civilian  wrecker 
service.  An  approved  impoundment.area 
belonging  to  the  contracted  wrecker 
service  may  also  be  used  provided  the 
area  assures  adequate  accountability 
and  security  of  towed  vehicles.  One  set 
of  keys  to  the  enclosed  area  will  be 
maintained  by  the  installation  law 
enforcement  officer  or  designated 
individual. 

(c),Temporary  impoundment  and 
towing  of  POVs  for  violations  of  the 
installation  traffic  code  or  involvement 
in  criminal  activities  will  be 
accomplished  under  the  direct 
supervision  of  law  enforcement 
personnel. 

{634.52    Procedures  for  Impoundment 

(a)  Unattended  POVs.  (1)  DD  Form 
2504  (Abandoned  Vehicle  Notice)  will 
be  conspicuously  placed  on  POVs 
considered  unattended.  This  action  will 
be  docimiented  by  an  entry  in  the 
installation  law  enforcement  desk 
journal. 

(2)  The  owner  will  be  allowed  3  days 
ftx)m  the  date  the  POV  is  tagged  to 
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remove  the  vehicle  before  impoundment 
action  ii  initiated.  If  the  vehicle  has  not 
been  removed  after  3  days,  it  will  be 
removed  by  the  installation  towing 
service  or  the  contracted  wrrecker 
service.  If  a  contracted  wrecker  service 
is  used,  a  DD  Form  2506  (Abandoned 
Vehicle  Removal  Authorization)  will  be 
completed  and  issued  to  the  contractor 
by  the  installation  law  enforcement 
office. 

(3]  After  the  vehicle  has  been 
removed,  the  installation  law 
enforcement  officer  or  the  contractor 
will  complete  DD  Form  2506  (Vehicle 
Impoundment  Report)  as  a  record  of  the 
actions  taken. 

(i)  An  inventory  listing  personal 
property  will  be  done  to  protect  the 
owner,  law  enforcement  personnel,  the 
contractor,  and  the  commander. 

(ii)  The  contents  of  a  closed  container 
sudi  as  a  suitcase  inside  the  vehicle 
need  not  be  inventoried.  Such  articles 
should  be  opened  only  if  necessary  to 
identify  the  owner  of  the  vehicle  or  if  the 
container  might  contain  explosives  or 
otherwise  present  a  danger  to  the  public. 
Merely  listing  the  container  and  sealing 
it  with  security  tape  will  suffice. 

(iii)  Personal  property  must  be  placed 
in  a  secure  area  for  safekeeping. 

(4)  DD  Form  2507  (Notice  of  Vehicle 
Impoundment)  will  be  forwarded  by 
certified  mail  to  the  address  of  the  last 
known  owner  of  the  vehicle  to  advise 
the  owner  of  the  impoundment  action, 
and  request  information  concerning  the 
owner's  intentions  pertaining  to  the 
disposition  of  the  vehicle. 

(b)  Stolen  POVs  or  vehicles  involved 
in  criminal  activity.  (1)  When  the  POV 
is  to  be  held  for  evidentiary  purposes, 
the  vehicle  should  remain  in  the  custody 
of  the  apphcable  Service  or  DLA  until 
law  enforcement  purposes  are  served. 

(2)  Recovered  stolen  POVs  will  be 
released  to  the  registered  owner,  unless 
held  for  evidentiary  purposes,  or  to  the 
law  enforcement  agency  reporting  the 
vehicle  stolen,  as  appro|»iate. 

(3)  A  POV  held  on  request  of  other 
authorities  will  be  retained  in  the 
custody  of  the  applicable  Service  or 
DLA  until  the  vehicle  can  be  released  to 
such  authorities. 

}  634.53    Seercn  Incident  to  wiipounument 
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Search  of  a  POV  in  conjunction  with 
impoundment  based  on  criminal  activity 
will  likely  occur  in  one  of  the  following 
general  situations: 

(a)  The  owner  or  operator  is  not 
present  This  situation  could  arise 
during  traffic  and  crime-related 
impoundments  and  abandoned  vehicle 
seizures.  A  property  search  related  to  an 
investigation  of  criminal  activity  should 


not  be  conducted  without  search 
authority  mUeu  the  itaoi  to  be  seized  is 
in  plain  view  or  is  readily  discernible  on 
the  outside  as  evidence  of  criminal 
activity.  When  in  doubt,  proper  search 
authority  should  be  obtained  before 
searching. 

(b)  The  owner  or  operator  is  present 
This  situation  can  occur  during  either  a 
traffic  or  criminal  incident  or  if  the 
operator  is  apprehended  for  a  crime  or 
serious  fraffic  violation  and  sufficient 
probable  cause  exists  to  seize  the 
vehicle.  This  situation  could  also  arise 
during  cases  of  intoxicated  driving  or 
traffic  accidents  in  which  the  operator  is 
present  but  incapacitated  or  otherwise 
unable  to  make  adequate  arrangements 
to  safeguard  the  vehicle.  If  danger  exists 
to  the  police  or  public  or  if  there  is  risk 
of  loss  or  destruction  of  evidence,  an 
investigative  type  search  of  the  vehicle 
may  be  conducted  without  search 
authority.  (Army,  see  AR 190-22;  and 
Air  Force,  see  AFP  125-2.) 

§634.54   DtepoeWoo of veWdee after 

(a)  If  a  POV  is  impounded  for 
evidentiary  purposes,  the  vehicle  can  be 
held  for  as  long  as  the  evidentiary  or 
law  enforcement  purpose  exists.  The 
vehicle  must  then  be  returned  to  the 
owner  without  delay  unless  directed 
otherwise  by  competent  authority. 

(b)  If  the  vehicle  is  unclaimed  after 
120  days  from  the  date  notification  was 
mailed  to  the  last  known  owner  or  the 
owner  released  the  vehicle  by  properly 
completing  DD  Form  2505.  the  vehicle 
will  be  disposed  of  by  one  of  the 
following  procedures: 

(1)  Release  to  the  lienholder,  if  known. 

(2)  Processed  as  abandoned  property 
in  accordance  with  DOD  4160.21-M. 

Appendix  A  to  Part  634— References 

PubiicatSona  and  forms  referenced  in  this 
part  may  be  viewed  at  the  Office  of  Provost 
Marshal  at  any  Army  installation. 
Department  of  Defense  publications  are  also 
available  from  the  National  Technical 
Infonnation  Service,  U.S.  Department  of 
Commerce.  5285  Port  Royal  Road,  Springfield. 
VA  22161:  telephone  (703)  467-4684. 

Section  I 

Required  PnbUcations 

AfP  125-2.  Technical  Guide  for  Police  Traffic 
Operations.  (Cited  in  1 634.53.) 

AFR  30-Z  Social  Action  Program.  (Cited  in 
1 634.13.) 

AFR  75-24/ AR  5S-162/DLAR  4SK.8/MCX} 
4643.SC/OmAVlNST4e00.nD.  PermiU  for 
Oversixe,  Overweight  or  Other  Special 
Military  Movements  on  Public  Highways  in 
the  U.S.  (Cited  in  S  634.42.) 

AFR  75-68//{R  55-80/DLAn  450O.19/MCO 
miOJC/OPNAVlNST  112iaiB.  Highways 
for  Natiooal  Defense.  (Cited  in  1 634.32.) 


AFR  1  JO-IS.  Use  of  U.S.  Magistrates  for  Trial 

of  Misdmieanors  Committed  by  Civilians. 

(Cited  in  %  634.32.) 
AFR  12S-1S.  Motor  VeUde  Registration  and 

Related  Requirements.  (CHed  ia  i  e34.ia) 
AFR  100-12.  IVofessional  Policies  and 

Procedures.  (Cited  in  1 634  J8.) 
AR  190-22.  Searches,  Seixures,  and 

Disposition  of  Property.  (Cited  in  i  634.53.) 
AR  190-29.  Minor  Offenses  and  Uniform 

Violation  Notices  Referred  to  U.S.  District 

Courts.  (Cited  in  t  634.32.) 
AR  210-10.  Administration.  (Cited  in  f  634.7.) 
AR-38S-40.  Accident  Reporting  and  Records. 

(Cited  in  \  634.30.) 
AR  385-55.  Prevention  of  Motor  Vehicle 

Accidents.  (Gted  in  §  634.25.) 
AR  800-20.  Army  Command  Policies  and 

Procedures.  (Cited  in  §  634  J&] 
AR  800-85.  Alcohol  and  Drug  Abuse 

Prevention  and  Control  Program.  (Cited  in 

{  634.14.) 
AR  801-280.  Total  Army  Retention  Program. 

(Cited  in  {  634.12.) 
DLAR  5700.7.  Search  and  Seizure.  (Cited  in 

{{  6347  and  634  J8.) 
DLAR  5720.4.  Preparing  and  Processing  Minor 

Offenses  and  Violation  Notices  Referred  to 

U.S.  District  Court.  (Cited  in  {  834.32.) 
DOD  4160.21-M.  Septemlxr  1982.  Defense 

Disposal  Manual.  (Cited  in  (  634.54.) 
DODD  5530J,  June  1987.  International 

Arguments.  (Cited  in  {  634.18.) 
FPMSupp  792-2  Alcohol  and  Drug  Abuse 

Programs.  (Cited  in  {  834.14.) 
MCO  5100.19C.  Marine  Corps  Traffic  Safety 

Program.  (Qted  in  §  634.13.) 
MCO  PS300.12.  USMC  Substance  Abuse 

Program.  (Cited  in  §{  634.13  and  634.3a) 
OPNAVINST S100-12D.  Navy  Traffic  Safety 

Program.  (Cited  in  88  634.13  and  634  JO.) 

Section  II 

Related  PubhcaUons 

A  related  publication  is  merely  a  source  of 
additional  information.  The  user  does  not 
have  to  read  it  to  understand  this  regulation. 
AR  600-37.  Unfavorable  Information. 
AA  600-200.  Enlisted  Personnel  Management 

System. 
AR  635-20.  Enlisted  PersonneL 

Section  in 

Prescribed  Forms 

DA  Form  3628.  Vehicle  Registration/Driver 

Record.  (Prescribed  in  1 634.44.) 
DDForm  1920.  Alcohol  Influence  Report 

(Prescribed  in  {  634.33.) 
DDFonn  2220.  DOD  Registered  Vehicle. 

(Prescribed  in  1 634.19.) 
DD  Fonn  2504.  Abandoned  Vehicle  Notice. 

(Prescribed  in  8  634.52.) 
DDForm  2505.  Abandoned  Vehicle  Removal 

Authorization.  (Prescribed  in  {  634.52.) 
DD  Form  2506.  Vehicle  Impoundment  Report 

(Prescribed  in  8  634.52.) 
DD  Form  2507.  Notice  of  Vehicle 

Impoundment  (Prescribed  in  8  634.52.) 

Appendix  B  to  Part  634— Notification  of 
State  Driver's  License  Agencies 

The  installation  commander  will  notify  the 
State  driver's  license  agency  of  those 
personnel  wiwee  iastaUation  driving 
privileges  an  revoked  for  1  year  or  mora. 


r^'. 


3948  Fadenl  Regiater  /  Vol.  56.  No.  21  /  Thursday.  January  31.  1991  /  Rules  and  Regulations 


following  final  adiudication  of  the  intoxicated 
driving  offanae  or  for  refuaing  to  aubmit  to  a 
lawful  blood-alcohol  content  teat  in 
accordanca  with  |  634 A  This  notiflcKtion 
will  include  the  baaia  for  the  luspension  and 
the  blood-alcohol  level  The  notification  will 
be  sent  to  the  State  in  which  the  driver'a 
licenaa  waa  iaauad.  A  sample  letter  format  is 
provided  at  figure  B-1.  State  driver's  license 
agendaa  ar«  Uated  below: 

Alabama 

Motor  Vehicle  Diviaioa  2721  Gunter  Park 
Drive,  Montgomery,  Al  38101.  (205)  271- 
3250 

Alaska 

Motor  Vehicle  Diviaioa  P.O.  Box  100900. 
Anchorage.  AK  g06ia  (907)  209-5572 

Arizona 

Motor  Vehicle  Diviaioa  1801  West  Jefferson 
Street  Phoenix.  AZ  85007,  (802)  255-7295 

Arkxuuas 

Motor  Vehicle  Division,  foel  ft  Ledbetter 

BIdg..  7th  and  Wolfe  Streets,  Little  Rock. 

AR  72203.  (SOI]  371-1888 

CaltfoTnia 

Department  of  Motor  Vehicles,  P.O.  Box 
g3234a  Sacramento.  CA  94232,  (916)  445- 
0888 

Colorado 

Motor  Vehide  Diviaioa  140  Weat  Sixth 
Avenue.  Denvn.  CX)  80204.  (303)  888-3158 

Connecticut 

Department  of  Motor  Vehicles,  60  State 
Street  Wethersfield.  CT  06100.  (203)  SOfr- 
5904 

Delaware 

Motor  Vehicle  Director.  State  Highway 
Administration  Bldg.,  P.O.  Box  608,  Dover, 
DE 19903.  (302)  738-4421 

District  of  Columbia 

Department  of  Transportatioa  Bureau  of 
Motor  Vehidea.  301 C  Street  NW., 
Waahinstoa  DC  20001,  (202]  727-640B 

Florida 

Diviaion  of  Motor  Vehiclea.  Neil  Kirkman 
Building.  Tallahassee.  FL  32301.  (004)  488- 
8021 

Georgia 

Motor  Vehide  Diviaioa  Trinity- Washington 
Bldg..  Room  114.  Atlanta,  GA  30334,  (404) 
856-4140 

Hawaii 

Diviaion  of  Motor  Vehide  and  Licensing,  1455 
S.  Benetania  Street  Honolulu.  HI  96814. 
(808)943-3221 

Idaho 

Transportation  Department  3311  State  Street 
P.O.  Box  34.  Boiae.  03  83731,  (208)  334-3660 

Illinois 

Secretary  of  State.  Centennial  Building, 
Springfield.  IL  62750,  (217)  782-4815 


Indiana 

Bureau  of  Motor  Vehides,  State  Office 
Building.  Room  901.  Indianapolis,  IN  46204. 
(317)  232-2701 

Iowa 

Department  of  Transportatioa  Office  of 

Operating  Authori^.  Lucas  Office  Bldg.. 

Des  Moines.  L\  50319,  (515)  281-6664 

Kansas 

Department  of  Revenue.  Division  of  Vehicles, 
Interstate  Registration  Bureau,  State  Office 
Bldg.  Topeka.  KS  66612,  (913)  296-3681 

Kentucky 

Department  of  Transportation,  New  State 

Office  Building.  Frankfort  KY  40822.  (502) 

5e4-'4540 

Louisiana 

Motor  Vehide  Administrator,  S.  Foster  Drive. 
Baton  Rouge.  LA  7080a  (504)  925-6304 

Maine 

Department  of  State,  Motor  Vehide  Division. 
Augusta,  ME  04333,  (207)  28B-5440 

Maryland 

Motor  Vehide  Administratioa  6601  Ritchie 
Highway,  NE..  Glen  Bumie.  MD  21062.  (301) 
768-7000 

Massachusetts 

Registry  of  Motor  Vehicles.  100  Nashua 
Street  Bostoa  MA  02114,  (617)  727-3780 

Michigan 

Department  of  State,  Division  of  Driver 
Licenses  and  Vehicle  Recorda,  Lansing.  MI 
489ia  (517)  322-1486 

Minnesota 

Department  of  Public  Safety,  108 
Transportation  Building.  St  Paul,  MN 
55155.  (612)  296-2138 

Mississippi 

Office  of  State  Tax  Conmiiasioa  Woolfolk 
Building.  Jacksoa  MS  39205.  (601)  962-1248 

Missouri 

Department  of  Revenue,  Motor  Vehides 
Bureau.  Harry  S  Truman  Kdg..  301 W.  High 
Street  |efferson  Qty,  MO  85106.  (314)  751- 
3234 

Montana 

Highway  Commiaaioa  Box  4839,  Helena.  MT 
50804.  (406)  449-2476 

Nebraska 

Department  of  Motor  Vehidea,  P.O.  Box 
94780.  Lincola  NE  68508.  (402)  4n-38ei 

Nevada 

Department  of  Motor  Vehicles.  Carson  Qty, 
NV  80711.  (702)  885-6370 

New  Hampshire 

Department  of  Safety,  Division  of  Motor 
Vehides.  |amet  H.  Haynes  Bldg.,  Concord. 
NH  03306.  (803)  271-^2784 

New  Jersey 

Motor  Vehide  Diviaioa  25  S.  Montgomery 
Street  Trentoa  N)  08888,  (800)  292-2366 


New  Mexico 

Motor  Transportation  Diviaioa  loaeph  M. 
Montoya  Building,  Santa  Fe,  NM  87503, 
(505)827-0392 

New  York 

Division  of  Motor  Vehides,  Empire  State 
Plaza,  Albany,  NY  12228.  (518)  474-2121 

North  Carolina 

Division  of  Motor  Vehicles,  Motor  Vehides 
Bldg.,  Raleigh.  NC  27097.  (919)  733-2403 

North  Dakota 

Motor  Vehide  Department  Capitol  Grounds. 
Bismarck.  ND  58505.  (701)  224-2619 

Ohio 

Bureau  of  Motor  Vehides,  P.O.  Box  16520, 
Columbus.  OH  43216,  (614)  468-4095 

Oklahoma 

Oklahoma  Tax  Commissioa  Motor  Vehide 

Divisioa  2501  Lincoln  Boulevard. 

Oklahoma  City.  OK  73194,  (405)  521-3036 

Oregon 

Motor  Vehides  Divisioa  1906  Lena  Avenue, 
NE.,  Salem,  OR  97314,  (503)  378-8003 

Peiwsylvania 

Department  of  Transportatioa  Bureau  of 
Motor  Vehicles.  Transportation  and  Safety 
Bldg..  Harrisbuig,  PA  17122.  (717)  787-^30 

Rhode  Island 

Department  of  Motor  Vehides,  State  Office 
Building.  Providence,  RI 02903.  (401)  277- 
8900 

South  Carolina 

Motor  Vehide  Divisioa  P.O.  Drawer  1498, 
Columbia.  SC  29216,  (803)  758-5821 

South  Dakota 

Division  of  Motor  Vehides,  118  W.  Capitol 
Pierre.  SD  57501,  (605)  773-3501 

Tennessee 

Department  of  Revenue,  Motor  Vehide 

Divisioa  500  Deaderick  Street  Nashville. 

TN  37242.  (815)  741-1788 

Texas 

Department  of  Highways  and  Public 
Transportatioa  Motor  Vehide  Divisioa 
40th  and  Jackson  Avenue.  Austia  TX 
78779,  (512)  475-7688 

Utah 

Motor  Vehide  Division,  State  Fairgrounds, 
1095  Motor  Avenue,  Salt  Lake  City,  UT 
84116.  (801)  533-5311 

Vermont 

Department  of  Motor  Vehides,  State  Street 
MontpeUer.  VT  05603,  (802)  828-2014 

Virginia 

Department  of  Motor  Vehides.  2300  W.  Broad 
Street  Richmond.  VA  23220,  (804)  257-1855 

Washington 

Department  of  Licensing,  Highways-Licenses 
Building,  Olympia.  WA  98504.  (208)  75»- 
8075 
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West  Virginia 

Department  of  Motor  Vehicles,  1800 
Washington  Street  East  Charlestoa  WV 
25317.  (304)  348-2719 

Wisconsin 

Department  of  Transportatioa  Redprodty 
and  Permits,  P.0  Box  7908,  Madisoa  WI 
53707.  (808)  266-2585 

Wyoming 

Department  of  Revenue,  Policy  Divisioa  122 
W.  2Sth  Street  Cheyenne,  WY  82002,  (307) 
777-5273 

Guam 

Deputy  Director,  Revenue  and  Taxatioa 
Government  of  Guam.  Agana,  Guam  90910. 
(no  phone  number  available) 

Puerto  Rico 

Department  of  Transportation  and  Public 
Woilca.  Bureau  of  Motor  Vehides,  P.O.  Box 
41243.  Minillas  SUtioa  Santurce,  Puerto 
Rico  0094a  (800)  722-2823 

Figure  B-1 — Sample  Letter  to  State 
Driver's  License  Authority 

Department  of  die  Army 

39th  Infantry  Division,  Fort  Collins.  Colorado 
81079-B906 

Office  of  the  Provost  Marshal 
Motor  Vehicle  Division,  140  West  Sixth 
Avenue,  Denver,  Colorado  00204. 

This  letter  is  your  notification  that  on  15 
May  1998.  ROE.  Richard  L,  PFC  000-OO-OOOa 
a  member  of  the  U.S.  Army,  39th  Infantry 
Divisioa  Fort  Collins,  Colorado  was  found 
guilty  of  intoxicated  driving  in  a  trial  by 
court-martial 

He  holda  a  Colorado  driver's  license, 
number  X94U28,  issued  1  June  1995,  and 
expiring  on  1  Jime  1999.  He  was  arrested  on 
15  May  1998  at  Fort  Collins.  Colorado  by 
Military  Police  while  driving  a  1989  Chevrolet 
Nova,  blue  in  color,  bearing  Colorado  license 
plate  number  359-143. 

PFC  Roe  refused  to  submit  to  a  chemical 
test  to  determine  his  blood  alcohol  content 
after  being  advised  of  the  implied  consent 
provisions  of  the  Fort  Collins  installation 
traffic  code. 

Based  on  the  above  informatioa  PFC  Roe's 
installation  driving  privileges  have  been 
revoked  for  one  year. 

PFC  Roe's  current  address  is  1511    , 
Mountain  View  Road.  Denver,  Colorado 
80208. 

Sincerely. 

Max  R.  Smith. 

CPT,  MFC,  AR  19  Administrative  Officer. 

Appendix  C  to  Part  634— DOD  Directive 
5525.4,  Enforcement  of  State  Laws  on 
DOD  Installations 

Department  of  Defense  Directiva 

November  2, 1981 

Number  S525.4,  ASD  (MRA&L) 

Subject:  Enforcement  of  State  Traffic  Laws 
on  DoD  Installations. 

References:  (a)  DoD  Instruction  8055.4. 
"Department  of  Defense  Traffic  Safety 
Program,"  November  7, 1978. 


(b)  Delegation  of  Authority  to  the  Secretary 
of  Defense  by  the  Administrator,  General 
Services  Administratioa  March  20, 1961 
(endosure  1). 

(c)  Title  18,  United  Sutes  Code,  Section  13. 

(d)  Title  4a  United  SUtes  Code,  Section 
318c. 

A.  Purpose 

This  Directive  establishes  polides  pursuant 
to  the  requirements  of  reference  (a)  and  to 
authority  delegated  to  the  Secretary  of 
Defense  under  reference  (b)  for  the 
enforcement  on  DoD  military  inttallationa,  of 
those  state  vehicular  and  pedestrian  traffic 
laws  dwt  cannot  be  aaaimilated  under 
reference  (c). 

B.  Applicability  and  Scope 

1.  The  provisions  of  this  Directive  apply  to 
the  Office  of  the  Secretary  of  Defense,  the 
Military  Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff,  the  Unified  and 
Specified  Commands,  and  the  Defense 
Agencies. 

2.  The  provisions  encompass  all  persons 
who  operate  or  control  a  motor  vehide  or 
otherwise  use  the  streets  of  a  military 
installation  over  which  the  United  States 
exercises  exdusive  or  concurrent  legislative 
jurisdictioa 

3.  The  provisions  govern  only  vehicular 
and  traffic  offenses  or  infractions  that  cannot 
be  assimilated  under  reference  (c),  thereby 
preduding  application  of  state  laws  to  traffic 
offenses  committed  on  military  installations. 

C.  Policy 

1.  It  is  the  policy  of  the  Department  of 
Defense  that  an  effective,  comprehensive 
traffic  safety  program  be  established  and 
maintained  at  all  military  installations  as 
prescribed  in  reference  (a). 

2.  State  vehicular  and  pedestrian  traffic 
laws  that  are  now  or  may  hereafter  be  in 
effect  shall  be  expressly  adopted  and  made 
applicable  on  military  installations  to  the 
extent  provided  by  this  Directive.  All  persons 
on  a  military  installation  shall  comply  with 
the  vehicular  and  pedestrian  traffic  laws  of 
the  state  in  which  the  installation  is  located. 

3.  Pursuant  to  the  authority  established  in 
enclosure  1,  installation  commanders  of  all 
DoD  installations  in  the  United  States  and 
over  which  the  United  States  has  exdusive  or 
concurrent  legislative  jurisdiction  are 
delegated  the  authority  to  establish 
additional  vehicular  and  pedestrian  traffic 
rules  and  regulations  for  their  installations. 
All  persons  on  a  military  installation  shall 
comply  with  locally  established  vehicular 
and  pedestrian  traffic  rules  and  regulationa. 
(Amendment  1,  Ch  1  (10/31/86)) 

4.  A  person  found  guilty  of  violating,  on  a 
military  installatioa  any  state  vehicular  or 
pedestrian  traffic  law  or  local  installation 
vehicular  or  pedestrian  traffic  rule  or 
regulation  made  applicable  to  the  installation 
under  the  provisions  of  this  Directive  is 
subject  to  a  fine  of  not  more  than  $50  or 
imprisonment  for  not  more  than  30  days,  or 
both,  for  each  violation  (40  U.S.C.  318c 
(reference  (d)).  (Amendment  1,  Ch  1  (10/31/ 
86)) 

5.  This  Directive  does  not  limit  the 
application  of  any  Federal  law  or  regulation 
or,  under  18  U.S.C.  13  (reference  (c)).  any 


state  law  made  applicable  to  offenses 
committed  on  military  installations. 

8.  A  copy  of  this  Directive  shall  be  posted 
in  an  appropriate  place  on  the  DOD 
installation  concerned. 

D.  Responsibilities 

1.  The  Assistant  Secretary  of  Defense 
(Force  Management  and  Personnel) 
(ASD(FMftP))  shall  modify  this  Directive,  u 
appropriate. 

2.  Secretaries  of  the  Military  Departments 
shall  comply  widi  this  Directive. 

£  Effective  Date  and  Implementation 

This  Directive  is  effective  immediately. 
Forward  two  copies  of  implementing 
documents  to  the  Assistant  Secretary  of 
Defense  (Force  Management  and  Persoimel] 
within  120  days. 
WiUiam  R  Taft.  IV. 
Deputy  Secretary  of  Defense. 

Endosure — ^1 

1.  Delegation  of  Authority:  Nov  2. 81. 5525.4 
(Endl). 

Enclosure  l^JMegatioD  of  Audiorily 

GENERAL  SERVICES  ADMINISTRATION 

(D-81- 6820-22 

Delegation  of  Authority  to  the  Secretary  of 
Defense 

1.  Purpose.  This  delegation  authorizes  the 
Secretary  of  Defense  to  assist  in  contivlling 
vehicular  and  pedestrian  traffic  on  military 
installations  in  the  United  States. 

2.  Effective  date.  This  delegation  became 
effective  on  March  2a  1961. 

3.  Delegatioa 

a.  Pursuant  to  the  authority  vested  in  me  by 
the  Federal  Property  and  Administrative 
Services  Act  of  1949  (63  Stat  377).  as 
amended,  and  the  Act  of  June  1. 1948  (62  SUt 
281),  as  amended,  authority  is  hereby 
delegated  to  the  Secretary  of  Defense  to 
make  all  needful  rules  and  regulations,  and  to 
attach  to  these  rules  and  regulations  such 
reasonable  penalties,  not  to  exceed  those 
prescribed  in  40  U.S.C  3iec  as  will  ensure 
their  enforcement  for  governing  vehicular  and 
predestrian  traffic  on  military  installations  of 
tiie  Department  of  Defense,  as  defined  in  40 
U.S.C.  612,  in  the  United  SUtes  and  over 
which  the  United  SUtes  has  exclusive  or 
concurrent  legislative  jurisdiction. 

b.  The  Secretary  of  Defense  may  redelegate 
this  authority  to  any  officer,  official,  or 
employee  of  the  Department  of  Defense. 

c.  This  authority  shall  be  exercised  in 
accordance  with  the  limitations  and 
requirements  of  the  above-cited  acU,  and  the 
polides,  procedures,  and  controls  prescribed 
by  the  General  Services  Administratioa 

4.  Effed  on  otiier  directives.  FFMR 
Temporary  Regulation  D-28  is  revoked. 

Dated:  June  24. 1981. 

(Signed)  Gerald  P.  Carmea 

Administrator. 

Aniendix  D  to  Part  634-Glossary 

Section  I 

Abbreviations 

ADAPCP 


Alcohol  ami  Oni  AhtMa  PnvmMem  and 

Control  nv^aai 
AOOO 

Alcohol  and  OniR  Cortral  Offlasr 
ASAP 

Alcohol  Safety  Action  Projecta 
BAC 

blood  anaiM  osBlBBt 
CAAC 

CtHBaaling  and  AMManoe  Center 
CAIG 

caiManied  aooidant  knveali^tion*  giouud 
CFR 

Code  of  Fadaaal  t^pilaWiwn 
CG 

COnUMHwUH  JBHBTM 

CONU8 

continantri  Ontted  Statea 

DA 

Department  of  the  Army 

DLA 

Defenae  Logiatlca  .^iii  j 

DOD 

DapaihiiaiiliifTiifaaai 

DOT 

Department  of  Tranaportation 

HQDA 

H8i^fBrter«.Oif1niHBtoftt>eAi«y 

MPMIS 

Miliatry  Police  Management  Information 

SyatM 
MTMCTEA 
MimBiy'ftrffc;llianiniint< 
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AgBKtff 

NAOSAP 

Navy  Akohal  a^  On«  Safety  Action 

Ptograin 
NAF 


NHSPS 

National  High«ny  SaMy  ftniram  Staadaida 

NHISA 

National  MghMay  Ikiaffic  Safety 

Ad 
POV 

privately  < 
SOFA 

SOP 


IniarwBtkg 


IDedriae 


STAMI8 
StandaadAi^y 

Syttaas 
TRADOC 

lie     A—yT-l.^ 

UCMI 

Uniform  Cadeof  MUitMy  iiMtice 

USAF 

United  SUtae  Air  Poaoa 

use 

UnOadSUIaaCada 

USMC 

United  Stataa  MariM  Caipa 

USN 

United  Sutes  Navy 

Section  II 

Terma 

Active  duty  paaaaaaal 

Military  peraonnel  whether  Active  Aiay, 
U.S.  Army  Reaerve.  or  Army  National  Guard 
of  the  United  State*,  who  are  on  active  duty 
under  Title  la  United  States  Code. 


AkoM  Safety  Action  Program  (ASAP) 

A  pgqpam  aponaorad  by  a  State,  in 
cooperation  with  (he  NHT5A,  to  nduce 
hifhwiy  daatha.  tajuilaa.  and  paoparty 
fl»tMy»  manlUin  bam  taaffic  aociidenta  in 
which  alcohol  is  a  major  contributing  factor. 

Army  Drug  and  Alcohol  Prevention  and 
Control  Program  (ADAPCP) 

An  Anny  program  that  provides  for  alcohol 
and  drag  pwjMBma  (apgntqiriate  education  or 
treatment). 

Gheaaical  bnatk-taating  device 

As  InaUwwt  oaing  photoalacMc  or  oltier 
physical  «r  chaadoal  aaaana  to  ^MaWaliveiy 
determine  blood-alcohol  concentnationa. 

Collision  diagram 

A  piaaof  asi  iataraactian  or  aectioa  af 
roatfawty  OB  arMch  rapattod  aocUaBta  are 
illagiiarainad  bjr  maani  nf  arrniTi  ihrring 
manner  of  oalUaiao. 


Conditia 

A  scale  drawing  of  an  intersection  or 
section  of  roadway  that  Aows  all  objects 
and  t^yslcal  unidittou*  that  bear  on  traffic 
movement  and  safety. 

Convidiao 

A  final  adiudication  that  may  incfaide  one 
or  maaa  «f  Aa  MbMPtog: 

a.  Am  vmmMtd  iia fiilia ii  ef  bail  or 
colldHal  ^Bpaailad  to  ascare  a  daaendanf  s 

hb  Haaa  af  bbId  contendere  aooeptad  by  a 
court 

c.  Payment  of  a  fine. 

d.  Piaaa  alprilty  «r  fiadlBg  of  guilty  on  a 
charge  flf  violilkig. 

SUtfc  Fadaad.  «r  boat  ■atten  dvil  law,  OT 

theUCM- 

e.  ludidal  or  nonjudicial  pnnisfament  imposed 

under  tbe  UCM). 

Driver 

Any  peraoa  who  drives  or  is  in  physical 
centoal  eff  a  mcvtor  Tehide.  A  driver  Is  in 
physical  ooatral  wIwb  in  poaition  to  control 
me  m^or  ▼eUcle.  whether  ta  regulate  or 
reawalB  Its  epaiation  or  movement,  ror 
exaBipla,  aMSng  in  a  pailced  car  behind  the 
steering  wfaaeL  keeping  it  in  restraint  or  in  a 
position  tsoaiMrol  ita  movement.  The  word 
"drtvei^  ia  intepchangeable  with  the  word 
"operator." 

Driver's  license 


Akoaoaataaiparate  a  anotor  vehicie  i 
the  lama  sf  a  Stale,  tta  DiaWct  of  Cohnafaia, 
a  U.S.  iBiilaiy  ar  paeaaasion.  a  hast  couitry. 
or  under  Inlarnaaiwial  agiaaiMiiita 
(inteniational  driver's  boenaa}.  Aba  a 
vehicle  nparalar'a  peiail  isaued  by  an  agency 
of  the  ilS.  Csssf  MBSBt  ar  tm  ovaraaaa 
commaad. 

Driving  privilege 

The  piivflefe  extended  by  aa  installation 
commander  to  a  person  permitting  the 
operation  of  a  motor  vehicle  within  the  limits 
of  the  instaDatiea. 

General  Officer 

A  term  used  to  describe  officers  in  the 
military  grade  df  •-T  «r  above,  hidwihig 
offioera  Bndkad  ts  aa  yade  tx,  in  me  Aiuiy, 
Air  Force.  Mndne  Coipa,  or  Nanry. 


General  officer  letter  of  reprimand 

A  memorandnm  or  latter  of  reprimand, 
administrative  in  nature,  pieparad  ia 
accordance  with  AR  600-37  and  signed  by 
any  officer  serving  in  the  grade  of  0-7  or 
above  ia  the  Anny.  Air  Foeoe,  MariM  Goqia, 
or  Navy. 
Govenmient  motor  vehicle 


A  motor  vehicle  owned,  rented,  or 
by  POD.  Thia  iBcludaa  vAidm  a  wad, 
realad.  or  laaaed  by  NAF  activities  of  the 
military  departments  and  DOD. 

High  accident  frequency  location 

A  locatioa,  iatersectioa  or  length  at 
roadway.  nonnaUy  oot  mon  thaa  ana  half 
mile  in  length,  whaae  aa  aaaraally  high 
number  of  accidents  have  occurred. 

Host  nation 

Aay  faseign  country  or  poasessioa  ia  %vhidi 
an  installation  is  located. 
Installation  or  activity  caaanander 

A  term  apvliad  aqaally  to  GONUS 
installation  commaadars  aad  owaraeas 
community  commanders. 

Intoxicated  driving 

bdndes  one  or  more  of  the  f  otlowing: 

a.  Driving,  operating,  or  being  in  actual 
physical  control  of  a  astor  viridde  mder  any 
intoxicatiaa  caaaed  by  aloohol  or  drags  in 
violation  of  Article  Itl  af  fte  \KM\  m  a 
similv  law  af  tlw  imiadietiaa  in  wUdi  the 
veiiide  la  baiB«  opoMtad. 

b.  Driviag.  operatlBg,  or  being  in  actaal 
phyatcal  cuatml  of  a  —tar  vehicle  with  a 
BAC  of  aM  or  higjier  on  a  military 
installation  or  in  an  area  where  traffic 
operations  are  under  nilitny  supervision. 

c.  Driving,  operatii^  or  b^ng  in  actnal 
physical  control  of  a  motor  vehicle  with  a 
BAC  of  t).W  or  higher  in  violation  of  the  taw 
of  the  jurisdiction  in  which  the  vehicle  is 
being  operated. 

d.  Driving,  operating,  or  being  in  actual 
physical  control  of  a  motor  vehicle  with  a 
BAC  of  a06  bat  kss  Ihao  0.U  in  violation  of 
the  law  of  die  jmisdictian  in  which  the 
vehicle  is  being  operated  if  the  jurisdiction 
imposaa  a  auapension  or  revocation  solely  on 
the  basis  of  (ha  BAC  lavaL 

Law  enforcement  personnel  (officials) 

Persons  under  eupei  t  isiuu  of  the 
installation  law  wJoitement  officer  who  are 
authorized  to  direct,  regulate,  and  control 
traffic,  and  to  apprehend  or  arrest  violators 
of  laws  or  regulations.  They  are  usually 
identified  aa  aiilitary  police,  eaoaity  police, 
civilian  guards,  or  IXJD  police. 
Ma]or  command/major  commanders 

The  level  of  command  between  the  base, 
installation,  or  community  commander  and 
the  Service  hes 


Moped 

Any  two  or  three-whael  device  having 
operative  capability  by — 

a.  Hmnan  propulsion  power  (or  no  pedals  if 
powered  solely  by  electrical  eneigy). 

b.  An  automatic  transmission. 

c  A  motor  that  producea  leu  (ban  two 
gross  brake  horsepower,  and — 
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(1)  Propels  the  device  at  a  maximimi  speed 
of  not  more  than  30  miles  per  hour  on  level 
ground. 

(2)  Has  a  maximum  engine  size  of  50  cubic 
centimeters. 

Motorcycle  > 

Every  motor  vehicle  that  has  a  seat  or 
saddle  for  use  of  the  rider  and  is  designed  to 
travel  on  not  more  than  three  wheels  in 
contact  with  the  ground.  Tractors  and 
Mopeds  are  excluded. 

Motor  vehicle 

Any  vehicle  driven  or  drawn  by 
mechanical  power,  and  manufactured 
primarily  for  use  on  public  streets,  roads,  and 
highways. 

(Vehicles  operated  only  on  a  rail  or  rails 
are  excluded.) 

Motor  vehicle  registration 

The  process  of  issuing  registration 
certificate  and  registration  plates  for  a  motor 
vehicle  under  the  law  of  a  State  (State 
registration).  The  term  also  applies  to  the 
registration  form  and  identification  media 
issued  by  a  host  nation  or  overseas 
command,  or  per  this  regulation  for  a  motor 
vehicle  authorized  to  operate  on  a  military 
installation  in  the  United  States  or  its 
territories. 

Motor  vehicle  traffic  accident 

An  unintended  event  causing  injury  or 
damage,  and  involving  one  or  more  motor 
vehicles  on  a  highway,  road,  or  street  that  is 
publicly  maintained  and  open  for  public 
vehicular  travel.  Motor  vehicle  traffic 
accident  classification.  The  classification  of 
traffic  accidents  according  to  severity  of 
injuries  or  property  damage  sustained.  Major 
classifications  include  the  following: 

a.  Severity  of  injury. 

(1)  Fatal  accident.  A  motor  vehicle  accident 
that  results  in  fatal  injuries  to  one  or  more 
peraonnel.  A  fatal  injury  is  one  that  results  in 
death  within  12  months  of  the  accident 
causing  the  injury. 

(2)  Incapacitating  injury.  An  injury,  other 
than  fatal,  that  prevents  the  injured  peraon 
fitjm  walking,  driving,  or  normally  continuing 
the  activities  that  he  or  she  was  capable  of 
performing  before  the  accident.  Examples  are 
severe  lacerations,  broken  or  distorted  Umb, 
skull  fracture,  crushed  chest  internal  injury, 
imconsciousness  when  taken  from  the 
accident  scene,  or  inability  to  leave  the 
accident  scene  without  help. 

(3]  Nonincapacitating  evident  injury.  An 
injury,  other  than  fatal  and  incapacitating, 
that  is  evident  to  any  person  at  the  scene  of 
the  accident.  Examples  are  lump  on  head, 
abrasions,  or  minor  lacerations. 

(4)  Possible  injury.  An  injury  reported  or 
claimed  that  is  not  a  fatal  incapacitating,  or 


nonincapacitating  evident  injury.  Examples 
are  momentary  unconsciousness,  claim  of 
injuries  that  are  not  evident  limping,  or 
complaint  of  pain,  nausea,  or  hysteria, 
h.  Severity  of  vehicle  damage. 

(1)  Disabling  damage.  Any  damage  to  a 
vehicle  such  that  it  cannot  be  driven  (or 
towed  in  the  case  of  trailera)  from  the  scene 
of  the  accident  in  the  usual  manner  by 
daylight  after  simple  repaira,  and  without 
further  damage  or  hazard  to  itself,  other 
traffic  elements,  or  the  roadway. 

(2)  Functional  damage.  Any  nondisabling 
damage  to  a  vehicle  that  aSects  operation  of 
the  vehicle  or  its  parts.  Examples  are  doora, 
windows,  hood,  and  trunk  lids  that  will  not 
operate  properly,  broken  glass  that  obscures 
vision;  or  any  damage  that  could  prevent  the 
motor  vehicle  from  passing  an  official  motor 
vehicle  inspection. 

(3)  Other  motor  vehicle  damage.  Any 
damage  to  a  vehicle  that  is  neither  disabling 
nor  functional  damage.  Such  damage  usually 
affects  only  the  load  on  the  vehicle  or  the 
appearance  of  the  motor  vehicle.  Examples 
are  damage  to  hubcaps,  trim,  or  grill;  glass 
cracks  that  do  not  interfere  with  vision; 
dents;  scratches;  body  punctures;  or  damage 
to  load. 

Moving  violation 

A  violation  of  any  traffic  law,  ordinance,  or 
regulation  while  operating  a  vehicle.  Moving 
violations  typically  involve  one  or  both  of  the 
following: 

a.  Unsafe  act  An  act  or  omission  in  traffic 
that  is  hazardous. 

b.  Unsafe  condition.  Causing  or  permitting 
an  illegal  and  possibly  hazardous  condition 
of— 

(1)  Highways,  roads,  or  streets  used  by 
traffic. 

(2)  Vehicles  used  in  traffic. 

(3)  A  pedestrian  or  driver  in  traffic. 

Navy  Alcohol  and  Drug  Safety  Action 
Program  (NADSAP) 

A  Navy  program  that  provides  a  means  to 
identify  Navy  personnel  involved  in  alcohol- 
related  situations,  within  the  legal  and 
medical  systems,  at  the  earliest  indication  of 
alcohol  misuse  or  alcoholism. 

Pedi  cycle 

A  vehicle  operated  solely  by  pedals  and 
propelled  by  himian  power. 

Pedestrian 

Any  person  not  in  or  on  a  motor  vehicle  or 
other  road  vehicle. 
Reciprocity 

Reciprocal  action  between  State  or  host 
nation  and  military  authorities  to  suspend  or 
revoke  a  person's  OF  46,  installation  driving 
privilege,  or  State,  host  nation,  or  overseas 


command  driver's  license  based  on  action 
initiated  by  either  authority. 
Revocation  of  driver's  license 

The  termination  by  formal  action  of  State, 
host  nation,  or  overseas  command  authority 
of  a  person's  license  or  privilege  to  operate  a 
motor  vehicle  on  the  pubUc  roadways.  Thia 
termination  is  not  subject  to  renewal  or 
restoration  except  that  application  may  be 
presented  and  acted  on  by  the  State,  host 
nation,  or  overseas  command  authority  after 
the  expiration  of  the  period  set  by  State  or 
host  nation  law  or  overseas  command 
regulation. 

Revocation  of  driving  privileges 

Action  taken  by  an  installation  commander 
to  terminate  a  privilege  to  operate  a  motor 
vehicle  on  a  military  installation.  State  One 
of  the  U.S.  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  and  the 
territory  of  Guam. 

Suspension  of  driver's  license 

The  temporary  withdrawal  by  formal 
action  of  State,  host  nation,  or  overseas 
command  authority  of  a  person's  license  or 
privilege  to  operate  a  motor  vehicle  on  the 
pubUc  highways. 
Suspension  of  driving  pri\'ileges 

The  temporary  withdrawal  by  an 
installation  commander  of  a  person's 
privilege  to  operate  a  motor  vehicle  on  a 
military  installation  for  up  to  12  months. 
Privileges  normally  are  automatically 
restored  on  the  day  afier  the  date  the 
suspension  ends. 

Traffic 

Pedestrians,  ridden  or  herded  animals, 
vehicles,  ttieeX  cars,  and  other  conveyances, 
either  singly  or  together,  using  any  roadway. 

Traffic  control  devices 

Signs,  signals,  markings,  lights,  and  devices 
placed  by  a  proper  official  to  regulate,  warn, 
or  guide  traffic 
Traffic  engineering 

Planning  and  geometric  design  of  streets, 
highways,  and  abutting  lands,  and  matters 
concerned  with  traffic  ojjerations  on  them 
related  to  the  safe,  convenient  and 
economical  transportation  of  persons  and 
goods. 
Traffic  laws 

All  laws,  ordinances,  and  regulations 
concerning  roadway  traffic,  including 
regulations  on  wei|^t  size,  and  type  of 
vehicles  and  vehicle  cargo. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

4«  CFR  Parts  36  and  52 

Federal  Acquisition  Regulation  (FAR); 
Construction  Contracting 

AOCNCttS:  Department  of  Defense 
(DoD),  General  Services  Administration 
(CSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
actwn:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  FAR  36.5  by 
revising  36.521  and  adding  provisions  at 
36.522  and  36.523.  These  proposed 
changes  are  intended  to  include  in  the 
FAR  two  clauses  and  one  provision 
appropriate  for  use  in  fixed  price 
construction  contracts,  and  in  contracts 
for  dismantling,  demolition,  or  removal 
of  improvements,  which  were  found  to 
be  beneHcial  to  both  contractors  and  the 
Department  of  Defense,  and  which  will 
similarly  benefit  civilian  agencies  and 
their  contractors. 

DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  April  1, 1991 
to  be  considered  in  the  formulation  of  a 
Hnal  rule. 

AOoncsscs:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets.  NW., 
room  4041.  Washington.  DC  20405. 
Please  cite  FAR  Case  90-62  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Laurie  A.  Frazier,  FAR  Secretariat, 
room  4041,  CS  Building.  Washington.  DC 
20405.  (202)  501-4755.  Please  cite  FAR 
Case  90-62. 
SUTTLCMENTARY  INFORMATION: 

A.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq., 
because  the  new  clauses  and  provision 
merely  provide  uniformity  for  several 
practices  already  required  by  individual 
Government  agencies'  supplemental 
regulations.  Comments  from  small 
entities  concerning  the  affected  FAR 
subsection  will  also  be  considered  in 
accordance  with  section  610  of  the  Act 


Such  comments  must  be  submitted 
separately  and  cite  section  90-610  (FAR 
Case  90-62)  in  correspondence. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  36  and 
52 

Government  procurement. 
Dated:  January  24, 1991. 
Albert  A.  VicchioUa, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  36  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  36  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  48e{c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

2.  The  title  in  subpart  36.5  is  revised  to 
read  as  follows: 

Sut)part  36.5— Solicitation  Provision 
and  Contract  Clauses 

3.  Section  36.521  is  amended  by 
adding  a  sentence  at  the  end  of  the 
introductory  paragraph;  and  sections 
36.522  and  36.523  are  added  to  read  as 
follows: 

3^.521    Specifications  and  drawings  for 
construction. 

*  *  *  If  "as  built"  record  drawings 
are  required,  use  the  clause  with  its 
Alternate  III,  which  may  be  revised  to 
meet  the  requirements  of  the  contract. 

36.522  Prsconstructlon  confsrtncs. 

The  contracting  officer  shall  insert  the 
clause  at  52.236-26,  Preconstruction 
Conference,  in  solicitations  and  Fixed 
Price  contracts  for  Construction  or  for 
Dismantling,  Demolition  or  Removal  of 
Improvements,  to  notify  the  contractor 
of  the  decision  to  hold  a  preconstruction 
conference,  and  to  establish  the  means 
by  which  the  conference  will  be 
arranged.  If  applicable,  the  Labor 
Standards  of  Subpart  22.4  must  be  a 
conference  agenda  item  for  discussion. 
The  contracting  officer  may  also  include 
Alternate  I  with  the  basic  clause. 

36.523  SHevlsIL 

The  contracting  officer  shall  insert  the 
provision  of  52.236-27,  Site  Visit 


(Construction),  in  soHcitations  for  fixed 
price  construction  or  for  dismantling, 
demolition  or  removal  of  improvements 
Alternate  I  may  be  used  when  an 
organized  site  visit  will  be  conducted. 

PART  52-SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  52.236-21  is  amended  by 
adding  an  Alternate  III  at  the  end  of  the 
clause  to  read  as  follows: 

S2.236-21    Spscmcations  and  Drawings  for 
Constnictloa 

***** 

Alternate  III  (NOV  1990).  When  "as  built" 
record  drawings  are  required,  add  the 
following  as  paragraph  (h)  of  the  basic 
clause,  and  renumber  the  existing  (h)  as  (i); 

(h)  Record  drawings.  The  Contractor  shall 
maintain  at  the  jobsite  two  sets  of  full-size 
prints  of  the  contract  drawings,  accurately 
marked  in  red  with  adequate  dimensions,  to 
show  all  variations  between  the  construction 
actually  provided  and  that  indicated  or 
specified  in  the  contract  documents,  including 
buried  or  concealed  construction. 

(1)  Special  attention  shall  be  given  to 
recording  the  horizontal  and  vertical  location 
of  all  buried  utilities  that  differ  from  the 
contract  drawings.  Existing  utihty  lines  and 
features  revealed  during  the  course  of 
construction,  shall  also  be  accurately  located 
and  dimensioned.  Variations  in  the  interior 
utility  systems  shall  be  clearly  defined  and 
dimensioned;  and  coordinated  with  exterior 
utility  connections  at  the  building  five-foot 
line,  where  applicable. 

(2)  Existing  topographical  features  which 
differ  from  those  shown  on  the  contract 
drawings  shall  also  be  accurately  located  and 
recorded. 

(3)  Where  a  choice  of  materials  or  methods 
is  permitted  herein,  or  where  variations  in 
scope  or  character  of  work  from  that  of  the 
original  contract  are  authorized,  the  drawings 
shall  be  marked  to  define  the  construction 
actually  provided.  The  representations  of 
such  changes  shall  conform  to  standard 
drafting  practice  and  shall  include  such 
supplementary  notes,  legends,  and  details  as 
necessary  to  clearly  portray  the  as-built 
construction.  These  drawings  shall  be  . 
available  for  review  by  the  Contracting' 
Officer  at  all  times. 

(4)  Upon  completion  of  the  work,  both  sets 
of  the  marked-up  prints  shall  be  certified  as 
correct,  signed  by  the  Contractor  and 
delivered  to  the  Contracting  Officer  for  his 
approval  before  final  acceptance  of  the 
project.  Requests  for  progress  payments  will 
not  be  approved  if  the  marked  prints  are  not 
kept  current,  and  request  for  final  payment 
will  not  be  approved  until  the  marked  prints 
are  delivered  to  the  Contracting  Officer. 

5.  Sections  52.236-26  and  52-236-27  are 
added  to  read  as  follows: 

52.236-26    Preconstruction  conference. 

As  prescribed  in  30.522,  insert  the  following 
clause: 
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PRECONSTRUCTION  CONFERENCE  (DEC 
1990) 

The  Contracting  Officer  or  representative 
shall  notify  the  successful  offeror  of  the  date, 
time,  and  location  of  the  preconstruction 
conference,  which  the  successful  offeror  is 
required  to  attend.  The  conference  must  be 
held  before  issuance  of  a  notice  to  proceed, 
or  before  commencement  of  work.  The 
purpose  of  the  conference  is  to  ensure  that 
both  parties  understand  all  contractual 
obligations  and  the  roles  each  party  serves. 

(End  of  clause) 

If  the  Contracting  O^icer  determines  it  is 
desirable  to  provide  specific  details  about  the 
conference,  number  the  existing  paragraph  as 
(a),  and  add  the  following  Alternate: 
Alternate  I  [XyeX:\WO) 

(b)  The  notice  will  suggest  a  date  or 
alternate  dates  for  the  conference  and  the 
planned  conference  location.  It  will  also 
include  such  information  as  agenda  items, 
any  need  for  attendance  hy  subcontractors, 
and  procedures  for  completing  conference 
arrangements. 

(c)  The  Contracting  Officer  or 
representative  will  conduct  the  conference. 


Construction  activity  representatives  and  the 
project  sponsor  may  participate  to  cover 
matters  of  significant  interest  such  as 
Governmental  procedures,  who  has  authority 
to  decide  matters  such  as  contractual, 
administrative  (security,  safety,  and  fire  and 
environmental  protection),  labor,  and 
construction  responsibilities. 

(d)  The  Contractor  will  have  the 
opportunity  at  the  conference  to  ask 
questions  concerning  any  contractual 
requirements  such  as  Government 
supervision  of  work,  and  inspection  and 
acceptance  procedures: 

(End  of  clause) 

§52.236-27    SItsVlstt. 

As  prescribed  in  38.523,  insert  the  following 
provision: 
SITE  VISIT  (CONSTRUCTION)  (DEC  1990) 

(a)  Offerors  or  quoters  are  urged  and 
expected  to  inspect  the  site  where  the  work 
will  be  performed  and  to  satisfy  themselves 
regarding  all  general  and  local  conditions 
that  may  affect  the  cost  of  contract 
performance,  to  the  extent  that  the 
information  is  reasonably  obtainable.  In  no 


event  shall  failure  to  inspect  the  site 
constitute  grounds  for  a  claim  after  contract 
award. 

(b)  Site  visits  may  be  arranged  during 
normal  duty  hours  by  contracting: 

Name:    — 

Address:    — 


Telephone 

(End  of  provision) 

(R  7-2003.39  1089  OCT) 

Alternate  I  (NOV  1990).  If  an  organized  site 
virit  will  be  conducted,  substitute  the 
following  for  subparagraph  (b)  of  the  basic 
clause: 

(b)  A  site  visit  and  pre-solicitation 
conference  have  been  scheduled  for 


(insert  date  and  time). 
Participants  will  meet  at 


(Insert  location). 
No  other  site  visits  will  be  authorized. 

(End  of  provision) 

[PR  Doc  91-2253  Filed  1-30-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affair* 

Office  of  TrIlMl  Sarvicee;  Small  Tribes 
Grant  Program 

January  25, 1991. 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Announcement  of  availability  of 
discretionary  grant  funds  for  small 
Federally  recognized  Indian  tribes. 

summary:  The  Bureau  of  Indian  Affairs 
invites  submission  of  grant  applications 
ftom  small,  Federally  recognized  Indian 
tribes  within  the  contiguous  48  States 
with  an  Indian  population  of  1500  or  less 
who  reside  on  or  near  the  applicant's 
reservation.  Separate  arrangements  will 
be  made  for  providing  support  to  small 
Alaska  Native  villages,  llie  purpose  of 
the  program  is  to  permit  small  tribes  to 
improve  their  capabilities  to  manage 
and  administer  tribal  governmental 
affairs  as  well  as  Federal  and  tribal 
programs.  Grant  awards  will  be  made 
on  a  competitive  basis  under  criteria, 
terms,  and  conditions  set  forth  later  in 
this  announcement  Grants  awarded 
under  this  announcement  are  authorized 
by  section  103  of  the  Indian  Self- 
Determination  Education  and 
Assistance  Act  of  1975,  PubUc  Law  93- 
638,  as  amended  by  Public  Law  100-472. 
This  notice  is  published  in  exercise  of 
the  authority  dsiegated  by  the  Secretary 
of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  0M8. 
DATit:  The  closing  date  for  submission 

of  applications  "nrfpr  t^uj  annnimz-nm^Tit 

is  April  1, 1991. 

FOM  nnrrHoi  inkmimation  contact: 
George  Clarit  (202)  206-1706  or  MitdieU 
L  Parks  (202)  206-170&,  Deputnent  of 

the  Interior,  Bureau  of  Indian  Affairs, 
Office  of  Tribal  Services.  hlS-*K7^MB, 
1849  C  Street  NW..  Wadd^mkn.  DC 
20240. 

tUPnAMNTARY  iNromiATiON: 

A.  Purpose  of  the  Grant  Program 

The  purpose  of  this  grant  program  is 
to:  (1)  Enable  small  tribes  to  establish  or 
maintain  sound  management  and 
administrative  practices,  (2)  allow  such 
tribes  to  overcome  problems  associated 
with  governmental  operations  and/or 
the  administration  of  tribal  and  Federal 
programs,  with  particular  emphasis  on 
financial  accountability,  and  (3)  to 
contribute  to  the  stability  of  tribal 
governments  and  set  a  climate  for 
community  and  economic  development 
and  other  activity  designed  to  reduce 
tribal  dependence  and  promote  small 
tribes'  exercise  of  self-determination. 


To  acromplwh  the  purpose,  tlie 
Buceeu  ofIn(fian  Affairs  annooncas  tiw 
availability  of  $1,750,000  to  allow  tribal 
applicants  to  meet  their  respective 
management  needs  in  a  variety  of  ways, 
as  follows. 

(1)  Employ  an  overall  program 
administrator  and  necessary  sapport 
staff  if  applicant  operates  several 
Federal  programs  and  lacks  financial 
resources  to  employ  such  personneL 

[2]  Employ  a  bookkeeper  when  a  tribe 
operating  several  Federal  programs 
experiences  problems  because  of 
untrained  bookkeeping  staff. 

(3)  Hire  a  "circuit  rider"  accountant  to 
establish  and  maintain  a  financial 
management  system  for  each  member 
tribe  of  a  multi-tribal  organization.  A 
large  multi-tribal  organizati<m  may 
establish  a  "circuit  rider  office''  staffed 
by  an  accountant  and  necessary  support 
staff. 

(4)  Employ  a  tribal  planner  or 
economic  development  specialist  if  the 
tribe  has  substantial,  identifiabiy 
undeveloped  resources  and  does  not 
have  funds  to  plan  for  the  devekipmeaft 
of  such  resources. 

(5)  Employ  staff  to  address  specific 
and/or  identifiable  managerial  problems 
under  a  one  time  only  grant. 

(6)  Retain  an  accountant  to  ptepaie 
for  the  conduct  of  annual  independent 
audits  and/or  to  correct  or  resolve  audit 
deficiencies. 

A  EligibUitj  Criteria 

Tfie  governing  body  of  any  said  tifte 
or  auilU-tribal  oisanization  may  apply 
for  a  9«nt  ander  this  announcemsBt 
provided  that: 

(1)  Individual  small  tribes  may  receive 
a  grant  as  a  small  tribe  provided  ttmt  Ihe 
tribe  has  a  population  of  at  least  400  and 
not  more  than  1500  Indian  people 
residing  on  or  near  its  reservatioa  and 
■sets  £hs  additional  criteria  citad 
herein: 

(2)  Tribes  with  populations  of  lesa 
than  400  may  receive  a  grant  under  a 
multi-tribal  or  consortia  grant 
arrangement  and  other  criteria 
contained  in  this  aimouncement; 

(3)  Exceptions — Exceptions  to  (1)  and 
(2)  above  may  be  made  based  oo  aqr 
one  of  the  following: 

(a)  A  tribe  with  a  population  of  less 
than  400  which  presentiy  adminMsss 
tluree  or  more  Federal  grants  or 
contracts  may  apply  for  a  grant  as  an 
individual  grantee. 

(b)  An  existing  multi-tribal 
organization,  a  majority  of  whose 
members  are  small  tribes  currendiy 
receiving  Federal  support  for  a  ppopaa, 
is  eligible  to  apply  for  a  grant  under  this 
Subpart  regardless  of  the  population  of 
any  of  its  member  tribes. 


(c)  A  tribe  with  a  population  of  less 
than  400  which  is  geographically 
isolated,  thereby  makkig  a  multi-tribal 
fonding  arrangement  impractical,  may 
apply  for  a  grant  as  an  individual 
grantee. 

(4)  As  to  specific  criteria,  a  tribe  or 
multi-tribal  organization  must 
demonstrate  or  docimient  that  it 
experiences  five  or  more  of  the 
fbOowing  problems  or  has  needs  in  at 
least  five  of  the  areas  cited  below: 

(a)  A  lack  of  financial  resources  to 
meet  its  core  administrative  or 
management  needs. 

(b)  Audit  reports  indicate  serious 
financial  management  problems. 

(c)  Delinquency  in  making  progress  or 
financial  status  reports. 

(d)  Failure  to  close  out  program  grants 
or  contracts  which  are  no  longer  in 
operation. 

(e)  Problems  in  achieving  current  or 
past  contract  or  grant  program  goals  and 
objectives. 

(f)  Inability  to  plan  and  develop 
identifiable  reservation  resources. 

(g)  Inability  to  develop  acceptable 
grant  or  contract  applications. 

(h)  Largely  dependent  on  Federal 
grants  or  contracts  for  programs, 
services,  income,  and  job  opportunities. 

C  Other  Conditions 

(1)  Support  and  assistance  for  Alaska 
Native  villages  will  be  provided  through 
Aa  Bbmbu  of  Indian  Affairs'  Juneau 
Assa  Office  under  a  similar  arrangement 
to  Uiat  as  has  been  done  in  the  past  for 
the  Core  Management  Program. 

(2)  Grant  awards  under  this 
announcement  for  small,  federally 
fscognized  tribes  in  the  48  contiguous 
states  will  range  in  amounts  of  ^,500 
to  $35,000  for  individual  grants  and  from 
tR,500  to  $42,500  for  multi-tribal  or 
consortium  grants. 

(3)  No  elected  tribal  official  may 
sseeive  a  salary  or  any  other  form  of 
sonpensation  bom  a  grant  under  this 
announcement. 

(4)  ff  a  tribe's  application  is  prepared 
by  an  outside  consultant,  not  a  tribal 
afficial  m  staff  person,  the  proposal 
nnst  indicate  the  role  of  the  grant 
preparer  to  the  tribe  during  the  grant 
period:  e.g..  will  the  preparer  be  funded 
tfafough  the  proceeds  of  the  grant  as  a 
eonsultant.  full  time  employee,  part-time 
employee,  etc. 

(5)  Appeals  from  administrative 
decisions  made  by  the  Bureau  of  Indian 
Affairs  shall  be  made  under  provisions 
as  set  forth  in  the  25  CFR,  part  2. 

fB)  incomplete  and/or  unresponsive 
appUcatians  will  not  be  reviewed  or 
ratedt  and  there  shall  be  no  appeal 
ri^ts  for  non-funding  of  such 
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applications.  An  incomplete  and/or 
unresponsive  application  may  be  an 
application  without  a  current  tribal 
council  or  governing  body  resolution:  an 
applicant  requests  a  grant  in  excess  of 
the  range  cited  in  item  (2)  above: 
anticipated  grant  outcomes  have  no 
relationship  to  the  purposes  of  these 
grants:  e.g.,  to  fund  and/or  augment  the 
funding  of  a  wildlife  and  parks  program 
grant,  etc. 

(7)  Tribal  grantees  shall  agree  to 
submit  quarterly  financial  status  and 
progress  reports.  Progress  reports  will 
be  used  for  rating  of  follow-on  year 
grant  applications,  appropriations 
permitting,  since  subsequent  grants  will 
include  performance  as  a  criteria  for 
grant  renewal. 

D.  Content  of  Application 

(1)  Applications  for  a  grant  in 
response  to  this  announcement  shall 
follow  the  application  requirements  set 
forth  in  Office  of  Management  and 
Budget  Circular  A-102,  Uniform 
Requirements  for  Assistance  to  State 
and  Local  Governments,  and 
attachments  prescribed  by  such  circular. 
Under  Part  IV  of  Standard  Form  424, 
Program  Narrative  Statement, 
applicants  shall  provide  the  following: 

(a)  A  statement  of  specific  needs  and/ 
or  problems  to  be  addressed  under  the 
proposed  grant  as  provided  in  section 
B.4.,  items  a  through  h  above. 

(b)  A  description  of  how  the  grant 
funds  will  be  used  to  overcome  the 
problems  or  meet  the  needs  which  have 
been  identified. 

(c)  A  schedule  for  the  start  and 
projected  completion  dates  for  actions 
or  efforts  to  be  taken  to  resolve 
problems  or  meet  needs  identified  under 
the  grant. 

(d)  A  description  of  the  personnel 
required,  if  any,  to  carry  out  grant 
activities  and/or  objectives;  also 
provide  position  descriptions  which 
include  qualifications  for  education  and 
experience. 

(e)  A  detailed  description  of  how 
grant  funds  will  be  used  in  coordination 
with,  or  to  supplement,  self- 
determination  grants  and/or  contracts 
or  funds  from  other  agencies. 

(f)  A  budget  justification  which 
indicates  how  grant  funds  will  be  used 
to  carry  out  the  actions  or  efforts  and 


achieve  the  goals  and  objectives  oi  the 
proposed  application. 

(2)  The  appUcant  must  indicate  how 
other  available  resources  such  as  tribal 
income,  self-determination  grants  or 
capacity  building  grants  from  other 
agencies  will  be  committed  to 
complement  or  support  this  effort. 

(3)  The  applicant  must  make  a  written 
commitment,  incorporated  as  a  part  of 
its  tribal  resolution,  to  incorporate  and 
maintain  the  positive  residts  expected 
from  the  grant  and  to  establish  and 
maintain  sound  management  systems. 

E.  Application  Review  and  Rating 
Process 

Applications  submitted  in  response  to 
this  announcement  will  be  received  and 
rated  at  the  Bureau  of  Indian  Affairs 
Central  Office  by  review  panels 
composed  of  Bureau  field  and  Central 
Office  personnel. 

(1)  AppUcation  review: 

(a)  Applications  will  be  reviewed  by  a 
four  person  panel  composed  of  Area  or 
Agency  program  staff  and  Central  Office 
personnel. 

(b)  Grant  awards  will  be  made  on  a 
highly  competitive  basis.  Satisfying  need 
criteria  does  not  mean  an  applicant  will 
receive  a  grant  as  the  need  of  any  one 
tribe  is  measured  against  all  other 
tribes.  Further,  the  program  narrative 
must  indicate  the  needs  or  problems  that 
are  to  be  addressed  in  a  manner  likely 
to  meet  the  need  or  resolve  the  problem 
contained  in  the  "need"  section  of  the 
application. 

(2)  Rating  of  applications — 
Applications  will  be  rated  based  on  the 
criteria  and  conditions  set  forth  in 
Sections  A..  B.,  C.  and  D.  of  this 
announcement  as  follows: 

Point* 

[a]     Purpose — applications     most    

consistent  with  the  purpose  of  (0-15) 
the  program  will  receive  higher 
ratings  than  those  which  are  for 
the  purpose  of  purchasing  pro- 
fessional expertise  or  equip- 
ment. An  application  for  staff 
with  a  sound  position  descrip- 
tion would  rate  higher  than  one 
used  to  hire  a' consultant  since  a 
good  staff  person  will  enable  the 
grantee  to  meet  the  grant  objec- 
tives on  a  more  permanent  basis. 


(b)  Need/problem  statement — the    

applicant  can  document  or  dem-      (0-20) 
onstrate  it  has  5  or  more  of  the 

needs  contained  in  Section  B. 
al>ove. 

(c)  Work  statement— the  applica- 


tion work  plan  describes  in  (0-35) 
detail  how  it  will  meet  the  needs 
or  overcome  problemfc  cited  in 
(a)  above.  The  plan  contains  a 
schedule  of  activities,  which  if 
executed  properly  will  accom- 
plish the  objectives  and/or  goals 
of  the  applicant 

(d)  Budget  justification— the  appli-    

cation    contains    a    line    item      (0-15) 
budget  with  a  separate  narrative 
explaining  each  cost  item  and 

how  such  costs  are  reasonable 
to  the  government 

(e)  Management  or  self-monitoring 


system — the  application  indi-  (0-15) 
cates  how  the  grantee  will  moni- 
tor progress  in  achieving  grant 
objectives  and  how  corrective 
action  will  be  taken,  if  neces- 
sary. This  should  include  a  com- 
mitment to  request  and  use  tech- 
nical assistance  from  Bureau 
Area  or  Agency  staff  if  needed 
to  achieve  grant  objectives. 


F.  Submission  of  Applications 

Applications  submitted  in  response  to 
this  announcement  must: 

(1)  Be  postmarked  no  later  than 
midnight  April  1. 1991,  if  mailed: 

(2)  Be  received  in  the  Division  of  Self- 
Determination  Services  no  later  than  the 
close  of  business,  April  1, 1991,  if  hand 
delivered. 

(3)  Consist  of  an  original  grant 
application  and  two  (2)  copies. 
Applications  shall  be  mailed  or  hand 
delivered  to:  Department  of  the  Interior, 
Bureau  of  Indian  Affairs,  Attention: 

■  Division  of  Self-Determination  Services, 
MS-4627-MIB,  1849  C  Sti-eets,  NW., 
Washington,  DC  20240 
Eddie  F.  Brown. 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  91-2261  Filed  1-30-91;  8:45  am) 
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OFFICE  OF  GOVERNMENT  ETHICS 
5  CFR  Parts  2637  and  2641 
RfN320»-AA08 

Pott-Employment  Conflict  of  Ir*«r9«t; 
Exemption  Procoduras  and  Agency 
Component  Paaignailow  tof  tha 
Exacuti<>a  Branch 

AOENCV:  Office  of  Government  Ethics. 

action:  Interim  rule  with  request  for 
comments. 


summary:  Since  1980. 5  CFR  part  2637 
(formerly  5  CFR  part  737)  baa  provided 
guidance  concerning  the  post- 
employment  conflict  of  int^est 
restrictions  ofl8  U.S.C  207.  As  a  result 
of  recent  amendments  to  18  U.S.C.  207 
effective  January  1. 1991.  executive 
branch  employees  terminating 
Government  service  en  or  after  that  date 
will  be  subject  to  substantially  revised 
post-onirfoyment  restrictions.  The 
Office  d  GovmuBent  Ethics  intends  to 
publish  a  coraprehennve  revision  of  its 
regulatory  giddanoe  to  reflect  these 
amendments.  This  g>ndance  will  be 
pubUshed  in  this  new  part  2641.  Pending 
the  completion  of  this  comprehensive 
revision,  however,  flie  Office  of 
Government  Ethics  is  issuing  this 
interim  rule  in  new  part  2641:  (1)  To 
estabUsh  iHt)cedure8  to  exempt  senior 
employee  positions  from  18  VS.C. 
207(c):  (2)  to  designate  separate  agency 
components  for  purposes  of  18  U.S.C. 
207(c)  as  auftorized  by  18  U.S.C.  207(h); 
and  (3)  to  establiah  prooednres  for  the 
future  desigoatioii  and  nodification  of 
agency  component  designatkns.  Former 
employees,  ethica  offidab,  and  odters 
will  continue  to  conadt  port  2037  for 
guidance  conceiBiqg  (he  previous 
versioB  of  18  U.SjC.  207.  wiacfa  wifi 
continue  to  affly  to  iadividuals 
terminating  Govenuaoit  service  prior  to 
January  1, 1981. 


OAtn:  Interim  m)e  effective  January  1. 
1901.  Comments  from  agencies  and  the 
public  are  invited  and  most  be  received 
by  March  4. 1901. 

ADonesses:  Office  of  Government 
Ethics.  Suite  50a  1201  New  York  Avenue 
^fW.,  Washington.  DC  20005-3917. 
Attention:  Ms.  Loring. 

KM  FURTHER  INFORMATION  CONTACT. 

Julia  S.  Loring  or  Barbara  MuUen-Rodw 
Office  of  Government  Ethics,  tele^^ione 
(202/FTS)  523-5757,  FAX  (202/FTSJ  523- 
6325. 


A.  Substantive  OisoissioB  of  Examptica 

Mid  Aynry  r.nmp.injiiit  11— tgita*;«.^ 

Proceduras 

The  post-employnent  conflict  of 
interest  restrictions  ol  18  U.S.C.  207 
were  sabstantially  revised  by  the  Ethics 
Refomi  Act  of  1809,  PubUc  Law  No.  101- 
194, 103  Stat.  1716,  with  technical 
amendments  enacted  by  Pirf)hc  Law  No. 
101-28a  104  Stat.  149  (1900).  Effective 
Jamiary  1, 1991, 18  U.S.C.  207  sets  forth 
revised  substantive  prohibitions 
restricting  the  activities  of  individuals 
who  terminate  Government  service  ot 
who  leave  certain  high-level  positions 
on  or  after  diat  date.  While  certain  (^ 
the  restrictioDs  of  revised  18  U.S.C.  207 
ai^y  to  Members  of  Congress  and  other 
officials  in  tfte  legislative  branch,  this 
part  2641  is  intended  to  provide 
guidance  cmiceming  the  provisions  of  18 
U.S.C.  207  only  as  they  apply  to  Federal 
employees  in  the  executive  branch, 
including  independent  agencies.  The 
Office  of  GovemmCTrt  Ethics  has 
interpretive  rulemaking  authcvity  with 
respect  to  18  U.SXL  207  pursuant  to 
Execntive  Order  12^4.  as  modified  by 
Executive  (Met  12731. 

Pending  the  omipletian  of  a 
comprdiensive  part  2641  ttiat  will 
provide  guidance  concerning  all 
substantive  prohibitions  of  revised  18 
U.S.C.  207.  ^toim  role  will  permit  the 
inunediate  exercise  of  the  Director's 
authority  in  rdation  to  the  scope  of 
section  2BP{t).  Agencies  should  continue 
to  conaalt  5  CFR  part  2637  for  gtodaoce 
concerning  the  previoos  version  of  18 
U.S.C.  207.  whidt  will  continue  to  apply 
to  employees  tctmbiating  Government 
service  prior  to  Janaary  1 199L  Tbe 
Office  of  Government  Ethics  is  adding 
aa  editorial  note  to  part  2837  to  explain 
the  purpose  of  that  part's  continoed 
publication.  IIk  authority  dtatioo  is 


also  being  revised  to  indicate  that  part 
2637  reflects  the  version  of  18  U.S.C.  207 
in  tffed  prior  to  January  1, 1991. 

Under  the  one-year  "cooling-off" 
restricttcm  of  18  U.S.C.  207(c).  former 
senior  employees  are  prohibited  for  one 
year  from  contacting  their  former 
departments  or  agencies  for  the  propose 
(^  influencing  official  action.  The 
prohilrition  is  appltcaMe  only  to 
"senior"  en4>ioyees  of  the  executive 
branch.  The  definition  of  "senior 
employee"  in  1 2041.101  of  this  rule 
reflects  &e  recent  amendment  of  18 
U.S.C.  207(cK2HAKii)  by  section 
101(bK8KA}  of  the  Federal  Employees 
Pay  Comparability  Act  (rfl990.  PubHc 
Law  No.  101-606, 104  Stat.  1380. 

In  addition  to  the  goteral  exceptions 
set  forth  hi  section  207()).  revised  18 
U.S.C.  207  provides  for  two  methods  by 
which  the  restrictiom  of  section  207(c) 
can  be  narrowed  or  eliminated  in  the 
case  ot  certain  fmner  senior  employees. 
Both  of  these  methods  require  action  by 
the  Director  of  the  Office  of  Government 
Ethics.  Accordingly,  f  2e41.201(d)  of  this 
interim  role  establishes  a  procedure  by 
vAick  ilkt  Director  may  waive  the 
application  of  section  207(c)  to  certain 
positions  ot  categories  of  positions. 
Appendix  A  to  iMa  pari  is  reserved  for  a 
listing  of  any  positions  exempted  from 
the  restrictions  of  section  207(c)  under 
this  procedure.  The  irrterim  rule  also  sets 
forth  at  I  2641 .201(e)  the  procedure  by 
which  the  Drrector  may  designate 
separate  departmental  and  agency 
components,  thereby  limiting  the  scope 
of  the  fwohibition  of  section  207(c). 
Appendix  B  to  this  part  lists  initial 
separate  departmental  or  agency 
component  designations. 

Pursuant  to  18  U.S.C.  207(cK2)(C). 
section  207(c)  is  not  applicable  to  any 
former  senior  employee  whose 
Govemra«it  position  has  been 
exenq>ted  frein  the  prohibition  by  the 
Director.  As  explained  in 
i  2e41.201(d)(l)  (^the  interim  rule,  die 
granting  (rf^  an  exemption  for  a  partrcnlar 
senior  eRifrfo)«e  position  means  that  the 
one-year  restriction  of  18  U.S.C.  207(c) 
will  not  apf^y  upon  any  employee's 
termination  from  the  position.  Section 
2641.201(d)(3)  of  the  role  sets  forth 
procedures  by  which  a  designated 
agency  ethics  official  may  request  on 
behalf  of  his  agency,  that  the  Drrector 
exen^>t  a  particahr  position  or  positions 
from  the  coverage  of  18  U.S.C.  207(c].  As 
described  in  i  2641  J01(d)(5)  of  the  role, 
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the  Director  may  exempt  a  position  or 
category  of  positions  from  section  207(c) 
if  he  determines  that  (1)  granting  the 
exemption  would  not  create  the 
potential  for  use  of  undue  influence  of 
unfair  advantage  based  on  past 
Government  service,  and  (2)  imposition 
of  the  restrictions  would  create  an 
undue  hardship  on  the  department  or 
agency  in  obtaining  qualified  personnel 
to  nil  such  position  or  positions.  In 
making  the  latter  determination,  the 
Director  may  consider,  for  example,  the 
fact  that  the  incumbent  of  the  position 
receives  a  special  rate  of  pay  pursuant 
to  specific  statutory  authority  or  is 
required  to  have  outstanding 
qualifications  in  a  scientific, 
technological,  or  other  technical 
discipline.  Section  2841.201  (d)(2)  of  the 
rule  specifies  senior  employee  positions 
that  are  not  eligible  for  exemption  from 
18  U.S.C  207(c). 

The  impact  of  18  U.S.C.  207(c)  can  be 
narrowed  through  designation,  by  the 
Director,  of  separate  departmental  or 
agency  components.  The 
representational  bar  of  section  207(c) 
will  ordinarily  extend  to  the  whole  of 
the  department  or  agency  in  which  a 
former  senior  employee  served  in  any 
capacity  during  the  year  prior  to 
termination  from  senior  service.  The 
terms  "department"  and  "agency"  are 
defined  in  (  2841.101  of  the  interim  rule. 
However,  as  explained  in 
i  2641.201(e)(1)  of  the  rule,  certain 
former  senior  employees  may  engage  in 
representational  activities  before  a 
component  of  their  former  department 
or  agency  if  that  component  has  been 
designated  by  the  Director  of  the  Office 
of  Government  Ethics  pursuant  to  18 
U.S.C  207(h)  as  a  distinct  and  separate 
agency  or  bureau  within  that 
department  or  agency.  As  described  in 
S  2641.201(e)(2)  of  the  rule,  certain 
categories  of  senior  employees  are 
ineligible  to  benefit  from  the  narrowing 
effect  of  component  designations. 
Unless  ineligible,  a  senior  employee  who 
formerly  served  in  a  parent  organization 
will  be  permitted  to  contact  current 
employees  of  designated  components 
during  the  one-year  cooling-off  period 
notwithstanding  the  fact  that  his  official 
responsibilities  may  have  included  the 
exercise  of  general  siq)ervision  over  the 
component 

In  general  revised  18  U.S.C.  207(h) 
combines  authorities  previously  set 
forth  in  18  U.S.C  207  (e)  and  (d)(1)(C)  as 
in  effect  pricw  to  January  1, 1991.  Section 
207(e)  previously  gave  the  Director  of 
the  Office  of  Government  Ethics 
authority  to  designate  separate  statutory 
components,  while  section  207(d)(1)(C) 
authorized  the  designation  of  separate 


administratively  created  components. 
Appendix  B  to  this  part  sets  forth  initial 
ccr.ip?nent  designations  effective  as  of 
January  1, 1991.  These  initial 
designations  reflect  a  combined  listing 
of  the  statutory  and  nonstatutory 
components  as  last  designated  under 
authority  of  prior  sections  207  (e)  and 
(d)(1)(C).  55  FR  4308  (Feb.  7. 1990),  as 
supplemented  by  55  FR  24855  (June  19, 
1990).  In  addition,  the  21  Offices  of  the 
U.S.  Trustee  have  been  designated  as 
separate  components  of  the  Department 
of  Justice  is  response  to  a  request  fit>m 
that  department's  alternate  designated 
agency  ethics  official  that  was  received 
subsequent  to  June  19, 1990.  All  initial 
designations  are  consistent  with  the 
criteria  set  forth  in  18  U.S.C  207(h),  as 
implemented  in  S  2641.201(e)(6)  of  this 
rule,  requiring  that  the  Director  finding 
that  (1)  there  exists  no  potential  for  use 
of  undue  influence  or  imfair  advantage 
based  on  past  Government  service,  and 
(2)  the  component  is  an  agency  or 
bureau,  within  a  department  or  agency, 
that  exercises  functions  which  are 
distinct  and  separate  from  the  functions 
of  Xhe  parent  departnuj^t  or  agency  and 
from  the  functions  of  ^her  components 
of  that  parent.  The  distinct  and  separate 
character  of  a  component  can  be 
demonstrated,  for  example,  by  the  fact 
that  it  has  a  separate  statutory  basis  or 
by  the  fact  that  it  exercises  distinct  and 
separate  subject  matter  of  geographical 
jurisdiction.  Section  2&41.201(e)(3)  of  the 
rule  provides  for  the  future  addition  and 
revocation  of  designations.  The  Director 
can  consider  requests  firom  designated 
agency  ethics  officials  for  additional 
designations  or  revocation  of  current 
designations  at  any  time  after  January  1. 
1991. 

B.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  section  553  of  title  5  of  the 
United  States  Code,  the  Director  of  the 
Office  of  Government  Ethics  finds  that 
good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking 
and  30-day  delayed  effective  date,  and  . 
for  making  this  interim  rule  retroactively 
effective  to  January  1, 1991.  These 
requirements  are  being  waived  because 
the  revised  post-employment  restrictions 
of  18  U.S.C  207.  as  amended  by  Public 
Laws  101-194. 101-280.  and  101-509.  are 
effective  as  of  January  1. 1991.  Section 
207.  as  amended,  authorizes 
administrative  actions  that  can  narrow 
the  coverage  and  scope  of  certain  of  the 
revised  statute's  substantive 
restrictions.  The  Director  of  the  Office  of 
Government  Ethics  has  authority  to  take 
action  to  exempt  certain  Government 
positions  from  the  coverage  of  section 


207(c)  and  to  designate  certain 
departmental  or  agency  components  in 
order  that  the  scope  of  that  provision's 
representational  bar  may  be  limited  to 
less  than  the  whole  of  a  department  or 
agency.  The  interim  rule  lists  the 
Director's  initial  designations  of 
departmental  and  agency  components 
and  prescribes  interim  procedures  for 
the  modification  of  these  initial 
designations.  The  rule  also  prescribes 
procedures  for  exempting  senior 
positions  from  the  coverage  of  section 
207(c).  Consequently,  it  is  essential  to 
the  workings  of  executive  branch  ethics 
programs  that  this  implementing  rule  go 
into  effect  as  soon  as  possible. 
However,  this  is  an  interim  rule  with 
provision  for  a  30-day  comment  period. 
The  Office  of  Government  Ethics  will 
review  all  comments  received  and 
consider  any  modifications  to  this  rule 
which  appear  warranted. 

E.0. 12291.  Federal  Regulation 

As  Director  of  the  Office  of 
Government  Ethics,  I  have  determined 
that  this  is  not  a  major  rule  as  defined 
under  section  1(b)  of  Executive  Order 
12291. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics.  I  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  only 
affects  current  and  former  Federal 
employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  rule  does  not  contain  an 
information  collection  requirement  that 
requires  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Subjects  ui  5  CFR  Parts  2637  and 
2841 

Conflict  of  interests.  Government 
employees. 

Approved:  January  7, 1991. 
Stephen  0.  Potts. 
Director,  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble  and  pursuant  to  its 
authority  under  the  Ethics  in 
Government  Act,  18  U.S.C.  207.  and  Ea 
12674  as  modified  by  E.0. 12731.  the 
Office  of  Government  Ethios  is 
amending  part  2637  and  adding  a  new 
part  2641,  both  to  subchapter  B  of 
chapter  XVI  of  title  5  of  the  Code  of 
Federal  Regulations  as  follows: 


PART  M37-IAMENOED) 

1.  The  authority  citation  ior  5  CFR 
part  2637  it  revised  to  read  as  follows: 

AUkorily:  S  U.S.C.  appendixes;  tt  U.S.C 
207  (198^. 

2.  A  note  is  added  at  the  end  of  the 
table  of  contents  of  5  CFR  part  2837  as 
follows: 

Note:  The  post-employnent  coaflkt  of 
interest  restrictioiu  of  18  U.S.C  207  were 
substantially  revised  effective  January  1, 
1991,  by  the  EMcs  Reform  Act  ori9B9.  Pttblic 
Law  N«.  im-t9«,  109  Slat.  17N.  wftfa 
technical  amendneiMs  enacted  by  Poblie  Law 
No.  10I-2Sa  KM  Stat.  14»  (1901^  The  OfBoe 
of  GovcramcBt  EtUcs  Im*  pnUisfaed 
substantive  guidance  {or  the  exeeative 
branch  concerning  tlu  araendad  venioa  of  18 
U.S.C.  207  in  part  2841  of  this  subcbqiter. 
This  part  2837  will  continue  to  provide 
guidance  concerning  the  previous  version  of 
section  207,  which  wilt  contime  to  a[^ty  to 
individmifl  termifwting  Government  service 
prior  to  January  1, 19SL 

3.  A  new  5  CFR  part  2641  is  added  to 
read  as  fioDows: 

PART  2641-POST-EIIPLOYMEffT 
CONFLICT  OF  INTEREST 
RESTRICTIONS 

Subpart  A— QeosfalProyWons 

See. 

2841.101    Definitiefw. 

Subpart  B—Subatantive  Prevlsiana 
2841 .201    One-year  restriction  oa  a  former 
senior  enM>lsyee's  lepreeeatations  to 
employees  of  former  agency  oonceming 
matter,  regardless  of  prior  involvement. 


AppendinAtoPMtS 
BxaaiplMl  fRMH  U  U&C  297(14 1 

Appendbt  B  Is  PM  XM»— AgMWjr 

Authority:  5  U.S.C.  appendixes;  18  U.&C 
299;  KQ  12874,  54  FR  ISIM.  S  CFR.  MSa 
Cospw  p.  215^  as  modified  by  EXX 12791. 55 
nt42S47. 

Subpart  A— GeiMral  ProvWoM 
I  Mai.lffl    DefMOona. 

The  following  tenne  are  defined  foe 
purposes  of  this  part: 

Agency  includes  any  department, 
independent  establiahmenl.  ^ommistion. 
adninistratioo.  authority,  board,  or 
bureau  of  the  United  States,  and 
includes  a  Govenunent  corporation.  1ft 
U.S.C.  202(e)(1):  5  U.S.C  10& 

Department  means  one  oi  the 
executive  dqwrtmeats  enuBierated  io  5 
U.S.C.101. 

Deiignated  agency  ethics  official 
meana  an  officer  or  employee  who  is 
designated  by  the  hee^  of  an  i^ency  to 
cooidinata  and  manage  an  ageacy's 
ethics  program  in  accordance  with 


S  263a20»  of  ttiia  subchapter.  5  C3>R 

Emphfoe  oMana  any  offioer  or 
employee  of  the  executive  branch  as 
that  tenn  ia  defined  in  this  section. 
Unlesa  otberwiae  indicated,  the  term 
does  act  tnchKle  ^  President  or  ^ 
Vice  PresidenL  18  U.&C  aoe(c).  It  does 
not  include  an  individual  perfwming 
service*  for  ttie  United  States  as  an 
independent  contractor  under  a  personal 
services  contract  or  an  enHsted  member 
of  the  armed  forces  as  defined  in  5 
U.S.C  2101(2).  18U.S.C.  202(a).  Unless 
otherwise  indicated,  the  term 
encompasses  senior  eaplojFces.  very 
senior  employees,  and  special 
Government  employees  as  defined  in 
this  section. 

Bxecative  bronch  includes  eadi 
executive  agency  as  defined  in  5  U.S.C. 
106.  other  than  the  Genera)  Accounting 
Office,  and  also  includes  any  other 
entity  or  adminfstrative  unit  in  the 
executive  branch.  18  U.S.C.  202(e)(1). 

Former  emphyee,  former  senior 
employee,  at  former  very  senior 
emphyee  means  one  who  was.  and  is 
no  longer,  an  empbjree,  senior 
employee,  or  very  senior  employee. 

Senior  employee  means  an  employee, 
other  than  a  very  senior  employee,  who 
is: 

(1)  Qnployed  in  a  position  for  which 
the  rate  of  pay  is  specififid  in  or  fixed 
according  to  5  U.S.C.  5311-5318  (the 
Executive  Schedule): 

(2)  Employed  is  a  position  for  which 
the  basic  rate  of  pay.  exclusive  of  any 
locality-based  pay  adjustment  under  5 
U.S.C  5302  (or  any  comparable 
adjustment  pursuant  to  interim  authority 
of  the  President)  is  equal  to  or  greater 
than  the  rate  of  basic  pay  payf^e  for 
Level  V  of  the  Executive  Schedule 
(including  any  such  position  in  the 
Semor  Executive  Service  or  other  SES- 
type  systems.  e.g..  the  Senior  Foreign 
Service); 

(3)  Appointed  by  the  President  to  a 
poaition  under  3  U.S.C.  105(aH2XB): 

(4)  Appointed  by  the  Vice  Presideol  to 
a  position  under  3  U.S.C.  106(aKl)(B}; 

(5)  Employed  in  a  position  which  is 
held  by  an  active  dxHy  commissioned 
offioer  of  the  usifonned  sanrices  who  is 
serviag  fat  a  grade  or  tank  for  wdiidi  the 
pay  gvadc  (aa  specified  in  37  U.&C  201) 
is  pay  pads  0-7  or  above:  or 

(6)  Detailed  to  any  each  position. 
Special  Govemmeot  emphyee 

includes  an  offioer  or  emfioytt  of  an 
agency  who  is  retained,  designated. 
appointed,  or  essployed  to  pcrfdrnt.  with 
or  witkotrf  ooa4)ensation,  for  not  to 
exceed  130  days  during  any  period  of 
three  handred  and  sixty-five 
consecutive  days,  tempotary  duties 


either  osi  a  fidk-time  or  intermittent 
basis.  See  It  OSC.  20e(a). 

Very  senior  emphyee  means  an 
employee  who  is: 

(1)  Serving  in  flie  position  of  Vice 
President  of  Ae  United  States; 

(2)  Employed  in  a  position  at  a  rate  of 
pay  payable  for  Level  I  of  the  Executive 
Schedule: 

(3)  Employed  in  a  position  in  the 
Executive  Office  of  the  President  at  a 
rate  of  pay  payable  for  Level  11  of  the 
Executive  Schedule: 

(4)  Appointed  by  the  President  to  a 
position  under  3  U.S.C  105(a){Z)(A); 

(5)  Appointed  by  the  Vice  President  to 
a  position  under  3  U.SXI  106(a)(1)(A);  or 

(6)  Detailed  to  any  such  position. 

Subpart  B— SubatanUva  Proviaktna 

f2Mt.201   Owa-yearrestricUenena 

former  aanlor  employee 

to  employees  of  former  agency  < 

(a)  Basic  Prohfbrtion  of  18  U.S.C. 
207(c).  For  am  year  after  service  in  a 
"senior"  position  terminates,  no  former 
"sernor**  employee  may  knowingly 
make,  with  tfie  intent  to  influence,  any 
communication  to  or  appearance  before 
an  employee  of  a  department  or  agency 
in  which  he  served  in  any  capacity 
during  the  one-year  period  prior  to 
termination  fit)m  "senior"  service,  if  that 
communication  or  appearance  is  made 
on  behalf  of  any  other  person  (except 
the  United  States)  in  connection  with 
any  matter  on  which  he  seeks  official 
action  by  any  employee. 

(b)  Applicability.  18  U.SC  207(c) 
applies  to  all  fbnner  "senior  employees" 
as  defined  in  {  2641.101  of  this  part 
Certain  indyviduals  who  served  in  "very 
senior"  positions  are  subject  to  the  one- 
year  bar  set  forth  in  section  207(d)  in 
lieu  of  that  set  forth  in  section  207(c). 
See  definition  of  "very  senior  enqtloyee" 
in  S  2641.101. 

(1)  Special  Government  Emphyees.  18 
U.S£.  207(c)  does  not  ap]^y  to  an 
individual  as  a  result  of  service  as  a 
special  GoverBB>ent  emplojwe  unless 
the  individuak 

(i)  Served  in  a  senior  employee 
position  while  serving  as  a  special 
Government  employee;  and 

(ii)  Servegi  80  or  more  days  as  a 
special  Govermaenl  caiployee  during' 
the  one-year  period  before  terminating 
service  as  a  senior  employee. 

(2)  Exemptkm  from  28  US.C.  i07(c}. 
18  U.&C  a07(c)  docs  not  apply  to  an 
individaai  aa  a  result  of  service  in  a 
senior  posMen  if  that  poaitioB  has  been 
exempted  from  section  207(c)  pursuant 
to  the  waiver  procedures  set  forth  in 

§  2641.201(d)  of  this  part 


!• 
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(c)  Measurament  of  Restriction.  18 
U.S.C  207(c)  is  a  ooe-year  restriction. 
The  one-year  period  is  measured  from 
the  date  when  the  employee  ceases  to 
be  a  senior  employee,  not  from  the 
termination  of  Government  service. 
unless  the  two  occur  simultaneously. 

(d)  Waiver  of  18  US.C.  207(c).  Certain 
positions  or  categories  of  positions  can 
be  exempted  from  18  U.S.C.  207(c) 
through  the  grant  of  a  waiver  by  the 
Director  of  the  Office  of  Government 
Ethics.  18  U.S.C  207(c)(2](Q. 

(1)  Effect  of  Exemption.  When  an 
eligible  position  is  exempted  bom  18 
U.S.C  207(c)  by  the  Director  of  the 
Office  of  Government  Ethics,  the  one- 
year  restriction  of  section  207(c]  will  not 
be  triggered  upon  any  employee's 
termination  from  the  position. 

(2)  Eligible  Senior  Employee 
Positions.  Any  senior  employee  position 
is  eligible  for  exemption  except  the 
following: 

(i)  Positions  Tor  which  the  rate  of  pay 
is  specified  in  or  fixed  according  to  5 
U.S.C.  5311-5318  (the  Executive 
Schedule); 

(ii)  Positions  whose  occupants  are 
appointed  by  the  President  pursuant  to  3 
U.S.C.  106(a)(2)(B);  or 

(iii)  Positions  whose  occupants  are 
appointed  by  the  Vice  President 
pursuant  to  3  U.S.C  106(a)(1)(B). 

(3)  Procedure.  An  exemption  shall  be 
granted  in  accordance  with  the 
following  procedure: 

(i)  Initial  Exemption.  An  agency's 
designated  agency  ethics  official  shall 
forward  to  the  Director  of  the  Office  of 
Government  Ethics  a  written  request 
that  a  certain  senior  employee  position 
or  category  of  positions  be  exempted 
from  18  U.S.C  207(c).  Any  such  request 
shall  address  the  criteria  set  forth  in 
paragraph  (d)(5)  of  this  section.  A 
designated  agency  ethics  official  may 
also  request  that  a  current  exemption  be 
revoked. 

(ii)  Agency  Update.  Designated 
agency  ethics  officials  shall  by 
November  30  of  each  year  forward  to 
the  Office  of  Government  Ethics  a  letter 
stating  whether  positions  or  categories 
of  positions  currendy  exempted  should 
remain  exempt  from  the  application  of 
18  U.S.C  207(c)  in  light  of  die  criteria  set 
forth  in  paragraphrd)(5)  of  this  section. 

(iii)  Action  by  Office  of  Government 
Ethics.  The  Director  of  the  Office  of 
Government  Ethics  shall  prompUy 
provide  to  the  designated  agency  ethics 
official  a  written  response  to  each  initial 
request  for  exemption  or  revocation.  The 
Director  shall  annually  publish  in 
appendix  A  to  this  part  an  updated 
compilation  of  all  exempted  positions  or 
categories  of  positions.  The  Director 
shall  publish  notice  in  the  Fadecal 


Register  when  he  determines  to  revoke 
an  exemption  based  on  his  finding  that 
the  position  or  positions  no  longer 
qualify  for  exemption. 

(4)  Effective  Date  of  Exemption. 
Exemptions  issued  under  paragraph  (d) 
of  this  section  shall  be  effective  as  of  the 
date  of  the  Director's  written  response 
to  the  designated  agency  ethics  official 
indicating  that  the  request  for  exemption 
has  been  granted.  An  exemption  shall 
inure  to  the  benefit  of  the  individual 
who  holds  the  position  when  the 
exemption  takes  effect,  as  well  as  to  his 
successors,  but  shall  not  benefit 
individuals  who  terminated  senior 
service  prior  to  the  effective  date  of  the 
exemption.  Revocation  of  an  exemption 
shall  be  effective  90  days  after  the  date 
that  the  Director  publishes  notice  of  the 
revocation  in  the  Federal  Register. 
Individuals  who  formerly  served  in  an 
exempted  position  will  not  become 
subject  to  18  U.S.C.  207(c)  in  die  event 
the  position's  exempted  status  is 
revoked  subsequent  to  the  individual's 
termination  from  the  position. 

(5)  Criteria  for  Exemption.  Before 
exempting  a  position  or  positions  from 
18  U.S.C.  207(c).  die  Director  of  the 
Office  of  Government  Ethics  must  find 
that  with  respect  to  the  position  or 
category  of  positions: 

(i)  The  granting  of  the  exemption 
would  not  create  the  potential  for  use  by 
former  senior  employees  of  undue 
influence  or  unfair  advantage  based  on 
past  Government  service:  and 

(ii)  The  imposition  of  the  restrictions 
would  create  an  undue  hardship  on  the 
department  or  agency  in  obtaining 
qualified  personnel  to  fill  such  position 
or  positions  as  shown  by  relevant 
factors  which  may  include,  but  are  not 
limited  to: 

(A)  The  payment  of  a  special  rate  of 
pay  to  the  incumbent  of  the  position 
pursuant  to  specific  statutory  authority; 
or 

(6)  The  requirement  that  the 
incxunbent  of  the  position  have 
outstanding  qualifications  in  a  sdentffic, 
technological,  or  other  technical 
discipline. 

(e)  Separate  Departmental  or  Agency 
Components.  For  purposes  of  18  U.S.C. 
207(c)  only,  the  [)irector  of  die  Office  of 
Government  Ethics  is  authorized  by  18 
U.S.C.  207(h)  to  designate  departmental 
and  agency  "components"  that  are 
distinct  and  separate  from  the  "pfuent" 
department  or  agency  and  frt>m  each 
other.  Absent  such  designation,  the 
representational  bar  of  section  207(c) 
extends  to  the  whole  of  the  department 
or  agency  in  which  the  former  senior 
employee  served. 

(1)  Effect  of  Designation.  An  eligible 
former  senior  employee  who  served  in  a 


"parent"  department  or  agency  is  not 
barred  by  18  U.S.C.  207(c)  from  making 
communications  to  ar  appearances 
before  any  employee  of  any  designated 
component  of  that  parent,  but  is  barred 
as  to  employees  of  that  parent  or  of 
other  components  that  have  not  been' 
designated.  An  eligible  former  senior 
employee  who  served  in  an  designated 
component  of  a  parent  department  or 
agency  is  barred  from  communicating  to 
or  making  an  appearance  before  any 
employee  of  that  component,  but  is  not 
barred  as  to  any  employee  of  the  parent 
or  of  any  other  component. 

(2)  Eligible  Senior  Employees.  All 
former  senior  employees  are  eligible  to 
benefit  from  this  procedure  except  those 
who  were  senior  employees  by  virtue  of 
having  been: 

(i)  Employed  in  a  position  for  which 
the  rate  of  pay  is  specified  in  or  fixed 
according  to  5  U.S.C.  5311-5318  (die 
Executive  Schedule); 

(ii)  Appointed  by  the  President  to  a 
position  under  3  U.S.C.  105(a)(2)(B);  or 

(iii)  Appointed  by  the  Vice  President 
to  a  position  under  3  U.S.C.  106(a)(1)(B). 

(3)  Procedure.  Distinct  and  separate 
components  shall  be  designated  in 
accordance  with  the  following 
procedure: 

(i)  Initial  Designation.  Initial 
designations  of  departmental  and 
agency  components  are  set  forth  in 
appendix  B  to  diis  part  and  are  effective 
as  of  January  1, 1991. 

(ii)  Agency  Update.  A  designated 
agency  ethics  official  may  at  any  time 
recommend  the  designation  of  an 
additional  component  or  the  revocation 
of  a  current  designation  by  forwarding  a 
written  request  to  the  Director 
addressing  the  criteria  set  forth  in 
paragraph  (e)(6)  of  this  section. 
Designated  agency  ethics  officials  shall 
by  November  30  of  each  year  forward  to 
the  Office  of  Government  Ediics  a  letter 
stating  whether  components  currentiy 
designated  should  remain  designated  in 
light  of  die  criteria  set  forth  in  paragraph 
(e)(6). 

(iii)  Action  of  Office  of  Government 
Ethics.  The  Director  of  the  Office  of 
Government  Ethics  shall  by  rule  make  or 
revoke  a  component  designation  after 
considering  the  recommendation  of  the 
designated  agency  ethics  official.  The 
Director  shall  annually  publish  in 
appendix  B  to  this  part  an  updated        ^ 
compilation  of  all  designated 
departmental  or  agency  components. 

(4)  Effective  Date  of  Designation. 
Initial  component  designations  shall  be 
effective  as  of  January  1, 1991.  Any 
subsequent  designation  shall  be 
effective  as  of  the  effective  date  of  the 
rule  that  creates  the  designation,  but. 
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shall  not  be  effective  as  to  employees 
who  terminated  senior  service  prior  to 
that  date.  Revocation  of  a  component 
designation  shall  be  effective  90  days 
after  the  effective  date  of  the  rule  that 
revokes  the  designation,  but  shall  not  be 
effective  as  to  individuals  who 
terminated  senior  service  prior  to  the 
expiration  of  such  QO-days  period. 

(5)  Unauthorized  Designations.  No. 
agency  or  bureau  within  the  Executive 
Office  of  the  President  may  be 
designated  as  a  separate  departmental 
or  agency  component. 

(6)  Criteria  for  Designation.  Before 
designating  an  agency  component  as 
distinct  and  separate  for  purposes  of  16 
U.S.C.  207(c).  the  Director  of  the  Office 
of  Government  Ethics  must  find  that: 

(i)  There  exists  no  potential  for  use  by 
former  senior  employees  of  undue 
influence  or  unfair  advantage  based  on 
past  Government  service;  and 

(ii)  The  component  is  an  agency  or 
bureau,  within  a  department  or  agency, 
that  exercises  functions  which  are 
distinct  and  separate  from  the  functions 
of  the  parent  department  or  agency  and 
from  the  functions  of  other  components 
of  that  parent  as  shown  by  relevant 
factors  which  may  include,  but  are  not 
limited  to: 

(A)  The  component's  creation  by 
statute  or  a  statutory  reference 
indicating  that  it  exercises  functions 
which  are  distinct  and  separate;  or 

(B)  The  component's  exercise  of 
separate  and  distinct  subject  matter  or 
geographical  jurisdiction. 

(7)  Supervisory  Relationship. 
Provided  that  a  component  has  a 
separate  statutory  basis  or  exercises 
distinct  and  separate  subject  matter  or 
geographical  jurisdiction,  the  parent  will 
generally  be  deemed  by  the  Director  of 
the  Office  of  Government  Ethics  to  be 
distinct  and  separate  from  that 
component  notwithstanding  that  the 
parent  may  exercise  general  supervisory 
authority  over  the  component.  However, 
the  degree  of  a  parent's  supervision  over 
a  component  will  be  a  factor  in 
determining  whether  subject  matter  or 
geographical  jurisdiction  is  in  fact 
distinct  and  separate.  The  Director  will 
not  ordinarily  consider  two  components 
as  distinct  and  separate  from  one 
another  where  one  component  exercises 
supervisory  authority  over  another. 

Appendix  A  to  5  CFR  Part  2641— 
Positions  Exempted  from  18  U.S.C 
207(c)  [Reserved] 

Appendix  B  to  5  CFR  Part  2641— Agency 
Components  for  Purposes  of  18  U.S.C. 
207(c) 

Pursuant  to  the  provisiona  of  18  U.S.C. 
207(h),  each  of  the  following  departments  or 


agencies  is  determined,  for  purposes  of  18 
U.S.C.  207(c),  to  have  within  it  distinct  and 
separate  components  as  set  forth  below: 

Parent:  Department  of  Commerce 

Components: 
Bureau  of  the  Census 
Economic  Development  Administration 
International  Trade  Administration 
Minority  Business  Development 

Administration 
National  Oceanic  and  Atmospheric 

Administration 
National  Telecommunication  and 

Information  Administration 
Patent  and  Trademark  OfTice 

Parent-  Department  of  Defense 

Components: 
Department  of  the  Air  Force 
Department  of  the  Army 
Department  of  the  Navy 
Defense  Communications  Agency 
Defense  Intelligence  Agency 
Defense  Logistics  Agency 
Defense  Mapping  Agency 
Defense  Nuclear  Agency 
National  Security  Agency 

Parent  Department  of  Energy. 

Component: 
Federal  Energy  Regulatory  Commission 

Parent  Department  of  Health  and  Human 
Services 

Components: 
Health  Care  Financing  Administration 
Food  and  Drug  Administration 
Public  Health  Service 
Social  Security  Administration 

Parent  Department  of  Justice 

Components: 
Antitrust  Division 
Bureau  of  Prisons  (including  Federal  Prison 

Industries,  Inc.) 
Civil  Division 
Civil  Rights  Division 
Community  Relations  Service 
Criminal  Division 
Drug  Enforcement  Administration 
Federal  Bureau  of  Investigation 
Foreign  Claims  Settlement  Commission 
Immigration  and  Naturalization  Service 
Independent  Counsel 
Environment  and  Natural  Resources 

Division 
National  Institute  of  Justice  ' 
Bureau  of  Justice  Assistance  ' 
OfHce  of  Juvenile  Justice  anJ  Delinquency 

Prevention  • 
Office  for  Victims  of  Crime  ' 
Bureau  of  Justice  Statistics  ' 
Onices  of  the  United  States  Attorney  (94)  * 


Offices  of  the  United  States  Marshal  (94)  ■ 
OfTices  of  the  United  States  Trustee  (21)  * 
Tax  Division 
United  States  Parole  Commission 

Parent  Department  of  Labor 

Components: 
Bureau  of  Labor  Statistics 
Employment  and  Training  Administration 
Employment  Standards  Administration 
Mine  Safety  and  Health  Administration 
Occupational  Safety  and  Health 
Administration 

Parent  Department  of  State 

Components: 
Foreign  Service  Grievance  Board 
International  Joint  Commission,  United 
States  and  Canada  (American  Section) 

Parent  Department  of  Transportation 

Components: 
Federal  Aviation  Administration 
Federal  Highway  Administration 
Federal  Railroad  Administration 
Maritime  Administration 
National  Highway  Traffic  Safety 

Administration 
Saint  Lawrence  Seaway  Development 

Corporation 
United  States  Coast  Guard 
Urban  Mass  Transportation  Administration 

Parent  Department  of  the  Treasury 

Components: 
Bureau  of  Alcohol.  Tobacco  and  Firearms 
Bureau  of  Engraving  and  Printing 
Bureau  of  the  Mint 
Bureau  of  the  Public  Debt 
Comptroller  of  the  Currency 
Federal  Law  Enforcement  Training  Center 
Financial  Management  Service 
Internal  Revenue  Service 
Office  of  Thrift  Supervision 
United  States  Customs  Service 
United  States  Secret  Service 

Parent  Federal  Emergency  Management 
Agency 

Component: 
United  States  Fire  Administration 

Parent  National  Credit  Union  Administration 

Component: 
Central  Liquidity  Facility 
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'  These  five  components  shall  not.  for  purposes  of 
18  U.S.C.  207(c),  be  considered  separate  from  one 
another  but  only  from  other  separate  components  of 
the  Department  of  Justice. 

■  Each  Office  of  the  United  States  Attorney  for  a 
judicial  district  shall  be  considered  a  separate 
component  from  each  other  such  office.  However, 
the  Office  of  the  United  States  Attorney  for  a 
judicial  district  shall  not  be  considered  separate 
from  the  Office  of  United  States  Marshal  for  the 
same  judicial  district. 


*  Each  Office  of  the  United  Sutes  Marshal  for  a 
judicial  district  shall  be  considered  a  separate 
component  from  each  other  such  office.  However, 
the  Office  of  United  Stales  Marshal  for  a  judicial 
district  shall  not  be  considered  separate  from  the 
O^ice  of  United  States  Attorney  for  the  same 
judicial  district 

*  Each  Office  of  the  United  States  Trustee  for  a 
region  shall  l>e  considered  a  separate  component 
from  each  other  such  office. 
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TfiiS  pPOfTMII  19  Rot  eYral|OCt  TO  ulO 

provisions  «f  fiHacDtive  OUtt  1X372 
which  requires  intergovernmental 
consultation  with  stata  aadiocal 
offkiala.  (See  the  NoticaMlatad  ta7 
CFR  part  aou,  aubpart  V,  pubtehad  fli 
48  FR  29115  fmie  M.  IflM). 
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in 


Tbreign  AgricoAtiiril  Servka.         Afants  of  the  PasddpanI  or  la^Mxtar 


U9DA. 

action:  Interim  rule 


•UMMAirr:  The  Fopaifa  AirioiUaral 
Service  (FAS)  is  amending  the 
regulations  applicable  lo  the  financing 
of  the  sale  and  a^qnictalion  of 
agriofltural  conuaodlQee  pursuant  to 
tidal  of  the  Agrioiltural  Trade 
Develqpasant  and  Aaaiataaca  Ad  of 
18S4.  as  amended  (Pub.  L  480).  to 
comply  with  amendments  made  t)y  the 
Food.  Agriatfture.Conservaflon.  and 
Trade  Act  df  ISOO 11900  AcQ  to  Public 
Law  480  wUdi  became  elfacfive  }anaary 
1. 1901.  Alsa  certain  aon-subs(antiv8 
editorial  changes  have  been  made. 


I  Cenmertti  ehouid  oe  eent 
w  T .  rBtn  Oickvnon.  Oeiiein  Sain 
Manager,  Foreign  Agricultural  Service. 
U.8.  Depaitment  cT  Agriculture,  Room 
40n  South  Building.  14th  and 
UHepeneenoe  oW.,  Wellington.  DC 
20250-lOM). 


Connie  E  Deleplana.  Dieactor,  Public 
Law  4i0  Qpeafions  Diviaion.  Ej^poct 
Credits,  Foreign  Agrirailhiral  Servica. 
Room  4549  Soufh  BuOdiqg.  VS. 
Department  of  Agiicultura.  14tli  and 
Independence  SW.  Washington,  DC 
202SO-100a  Talepbiee;  ^MOi  Uf-amn 

SWemMNTARV  MTONMATION:  The 

•ntewBi  WHB  iMe  been  iwriewed  uiidei 
Executive  Order  12291  and 
Departmental  Regulation  15l2-a  «Ddkas 
been  i  IsseJftwir'MiiBeM  "  It^n  been 
determined  that  this  rule  will  not  result 
R  en  esReei  "OTKot  en  uM  eoenomy  fn 
tlOO  million  or  more:  will  not  oaaae  a 
ma*  *r  increase  in  ooeti  ieoonauBseia, 
Inoi      aal  industries.  Federal.  State  or 
local  fwi  ei  euieiit  «gewJes  w  geoyphfc 
regions:  and  will  not  heweaa  adMae 
effect  on  competition,  employment 
investment  jroductlvity.  •ianovatian.  ttt 
the  ahflity  rfTtS  hased  enterprieas  to 


It%as  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applieable  to  this  interim  fuleaieoe  CCC 
is  not  xaqulsed  ^  5  ILSiC.  <I53 -or  «mr 

other  provision  of  lawiopiiUielia 


Agent  Nomination  Prooam 

The  regulatisos  aee  javisad  to  delete 
references  to  USDA  "appreval"  el 
agents  of  the  participant  or  importer. 
Ine  use  of  this  term  itas  led  to  confosion 
on  the  part  of  some  foreign  gevernmewta 
and  members  •^the  trade  that  aeeumed 
that  USDA  inveettgafted  firms  and 
maintained  a  list  tn  "approved"  egenls 
from  whidi  a  scHecMon  could  be  made. 
This  is  not  the  case:  USDA  simply 
accepts  the  nominatien  of  an  egentby 
the  participant  Omporrti^  ooantiy  at 
private  trade  entity)  if  the  prarequWies 
of  the  regulations  are  met.  Section  17.5is 
generally  revised  to  more  clearly 
describe  USDA's  action  in  this  area. 

Conditions  on  Participation  by  Agents 

Currently,  an  agent  that  is  nominatod 
by  a  participant  must  promise  4hat 
neither  the  agaat  jutr  aay  affiliate  will 
act  as  a  ships  bsekec.  ainylier  of 
commodity  or  ocean  toaespuiletoa.  «r 
selling  ageat  in  aay  <Ma  I  IraneecUon 
with  the  participant  duriitg  tlie  term  of 
the  agency  agreement  7  CFR  17JS(c)(6). 

The  regulations  are  expanded  to 
require  that  a  participant  muet  submit 
the  nomination  of  any  entity  which  Ihe 
participant  or  importer  has  sabotarito 
act  for  it  as  an  agent^iedudiaga 
purchasing  ar  afaifviag  afSBt).  [ 
consultant  or  other  repFeeentat^iie 
(hereafter  oeWecti^K^y  wfmiud  to  ea  an 
"agent")  in  uunaeiiUuii  widi  arranging 
the  pufuiase  tjf  tnmnuidif let  under  tfue 
I  ofTiibHclaw  <80therea(fler  "the  ACT') 
or  arranging  ooaan  transportation  Tor 
such  commodities,  wheflier  or  ixM  the 
ocean  transportation  is  Ananoed  bf 
CCC.  Upon  nominadiosi  as  afBnl.  the 
nemiaae  is  requised  to  state  that  duriag 
the  U.S.  fiscal  year  in  which  Hie 
nominee  acts  aa  an  egurtt  fer  a 
participant  the  egertt  end  dn  egent^ 
elHielet:  tT)  Heveiret  engaged  in.  and 
will  not  engage  in.  furnishing  «Geaa 
1raMvpostafionQr.eoeen  taenipertetion- 
reietea  eeirtces  tot  commodities 
provided  under  any  Qtle  of  the  Act 
(titlaa  I.  JL  «nd  iH  of  Alb. -L  48^ 
whether  erieel  ear  >ai<  ef  4he«aeaa 
treaa|wi*laUoR  is  Anenced  by  the  US. 
Government  PH  have  not  served,  and 
rill  anteenra  as  sa  egnm.  ihwilr. 
consultant  or  other  repraeeatetieeler 


laenrioes:^wiN 
not  ect  ea  a  CDoaaedMy  eupplier  er 
selliBg  ageat  in  eay  ikle  1  tteawautioii 
«Mifh  the  paittcipeail;  and  <<)  heve  aajl 
shared  and  wlM  «M  ehare  freight 
cooBDieaieBS  wilrii  the  perticipaat. 
Importac  <er  aey  egeat  broker, 
coaa  JtaiK  er  eifaer  wpieeuaiaii  w  of  ihe 
peeliaipaat  eriiiaiieitui  ftw  aarvices 
provided  durtag  the  US.  fisoal  year 
ceearad  by  USDA's  aooeptanoe  «ff  the 
nomination. 

AAerOeoemlMrn,  1988.  USDA  wfll 
not  acoept  a  yarfiolpafil^  nenlnatien  ef 
an  agent  uideaa  '^  above  etatement  ia 
psawided.  Vupoieetoigar  Miipping  agmta 
wheae  neminartions  were  aooepted 
befase  )anuary  1,  IBBl,  muet  wibmH  Ae 
required  ^siement  before  acting  for  a 
pai*tidpoiit  ar  Importer  te  errenge 
commodity  pesoheeea  er  eoesm 
traneportafien  on  or  after  Jaaeary  1, 


These  tihenges  (1 17.5fc)f7D  reflect  the 
requirements  of  eectien  40^c)f4)  xit  the 
Adt  asaflMtidedby  sectientB12ofthe 
l«ec  Act  and  eection  t804(b9(9)  t)f  the 
Omr.bas  Sadgetlteconcffiation  AxU  of 
198B,  regarding  oonfiiats  xn  iirtei  est.  Trie 
interim  rule  also  prohibits  an  agent  from 
sharing  w)n  the  participant  nr  intpuiler 
or  their  agent  any  cemuii salons,  fees,  or 
other  peyinenta  for  ocean  transportation 
brolcerage  eenaces  for  senices  provided 
during  the  U.S.  fiacel  year  covered  by 
USDA's  acceptance  cf  the  nomination 
as  agent  in  accordance  wfth  eection 
407(c)(3)  of  die  Act.  Address 
conunisaiona  would  elae  beprohttyited 
(1 17.8(c)TW  intjrderte'cffhninBte 
attempts  to  ervoid  this  reeii  iitluu  by  . 
ai  lunging  payment  directly  from  vessel 
owners. 

Section  887fc){4)  of  "die  Actprechrfes 
a  person  from  acting  as  an  agent  of  a 
partiuipairt  in  'die  eeme  U.S.  fiscal  year 
during  which  'die  person  "atJts  as  an 
agent  brolrer,  comtrftant,  or  ofher 
lepi  eseirtad  ve  If  die  person  is  engaged 
in  providing  ocean  transportation  or 
ocean  transportation-related  services" 
for  couuuudHies  provided  ander  tiie  Act 
A  'atertH  reading  of  this  provision  has  a 
aomewhat  ambtguoQs  tesult.  Triat  ia.  the 
prohibited  confhcttrf  interest  would 
appear  to  arise  oidyiKdrenapenon  acts 
as  an  agent  brcfker,  'Cormntant  or  ofhvr 
represantattwB  M  eona  undelned 
capadty  and  Ja  alee  pawiidiitgooeew 
transportation  or  ocean  IsaaepaBtalicn- 
ralated  services.  The  word  "providing" 
oodU  jflso  Indude  aity  activities 
connected  wTdi  arran^ng  ocean 
transportation  in  addition  to  actuafly 
beingaauppfiet.  Iha  Oeniaraaca  4leport 
aoDoaMBnilag  tfJL  1888.  %idii(4i  beoeme 
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the  Food.  Agriculture.  Conservation,  and 
Trade  Act  of  1990,  indicates 
Congressional  intent  to  prohibit  a 
peraon  from  acting  as  an  agent  of  a 
participant  during  the  same  U.S.  fiscal 
year  in  which  the  person  "acts  in  a 
similar  capacity"  for  a  person  engaged 
in  providing  ocean  transportation  or 
ocean  transportation-related  services. 
The  interim  regulations  reflect  the  intent 
to  encompass  an  agent's  role  as  well  as 
a  direct  supplier  of  ocean  transportation 
or  ocean  transportation-related  services. 

Examples  of  "ocean  transportation- 
related  services"  are  provided  in 
1 17.5(a)(5).  reflecting  those  services 
speciflcally  mentioned  in  section 
407(c)(4)  of  the  Act. 

llie  regulations  also  provide  for 
implementation  of  section  407(d)(3)  of 
die  1990  Act  which  prohibits  freight 
agents  while  employed  by  the  Agency 
for  International  Development  under 
titles  II  and  III  fix)m  acting  as  an  agent 
for  a  participant  or  importer  under  title  L 

Fiscal  Year  1991  Conflict  of  Interest 
Provisions 

The  prohibition  on  the  participation  of 
agents  which  had  been  suppliers  of 
ocean  transportation  or  ocean 
transportation-related  services,  or  had 
been  an  agent  of  such  firms,  during  the 
same  U.S.  fiscal  year  will  only  have 
prospective  application.  That  is,  the  new 
prohibition  will  only  cover  services 
provided  on  or  after  January  1. 1991,  the 
date  the  amendments  to  Public  Law  480 
made  by  the  1990  Act  became  effective. 
(S  17.5{c)(7)(i).) 

Since  the  1990  Act  was  not  enacted 
until  November  28, 1990,  some  agents 
may  have  provided  the  prohibited 
services  during  the  current  U.S.  fiscal 
year  but  prior  to  the  efi^ective  date  of  the 
Act.  Precluding  their  participation 
because  of  past  actions  that  were  not 
prohibited  at  the  time  would  be  imfair. 

As  a  general  matter,  statutes  and 
grants  of  legislative  rulemaking 
authority  are  not  interpreted  to  include 
retroactive  operation  unless  such  effect 
is  unequivocally  and  expressly  intended 
by  Congress.  Section  407(c)(4)  does  not 
clearly  mandate  retroactive  efiect. 
Congress  recognized  that  the  title  I 
program  would  be  operating  prior  to 
January  1, 1991.  To  preclude 
participation  by  an  agent  after  January 
1, 1991,  because  of  actions  that  were 
permissible  when  undertaken,  requires 
an  explicit  statement  of  Congressional 
intent. 

The  Department  is  of  the  view  that  it 
is  important  to  assure  Uiat  the  agent 
eligibility  requirements  are  not  avoided 
by  channeling  the  prohibited  activities 
through  affiliated  organizations. 
Consequently,  the  regulations  «vill  also. 


as  is  currently  the  case,  encompass 
affiliates.  However,  since  section 
407(c)(4)  does  not  specifically  include 
reference  to  affiliates,  the  statement 
required  from  agents  need  only  cover 
affiliates'  activities  fixim  the  effective 
date  of  these  regulations. 

Information  To  Be  Furnished  by  Agents 

Under  the  interim  rule,  agent 
nominees  will  be  required  to  provide  the 
Department  with  certain  information  on 
all  affiliates  at  the  time  of  the  agent's 
nomination,  to  allow  better  monitoring 
of  potential  conflicts  of  interest  The 
definition  of  "affiliate"  is  amended  to 
include  the  entities  covered  by  the 
expanded  conflict  of  interest  provisions 
in  the  Act 

Section  17.8(c)  of  the  regulations  is 
further  revised  by  expanding  the 
definition  of  payments  that  are 
prohibited  or  are  not  eligible  for 
financing  in  connection  with  a  tide  I 
transaction.  Currently,  for  food 
commodities,  a  "commission,  fee  or 
other  payment"  to  a  seDing  agent  is 
prohibited  (9  17J(c)(l)(ii)],  and 
"commissions"  paid  to  foreign 
governments  or  their  agents  are 
ineligible  for  financing  (§  17.8(c)  (2)  and 
(3)).  The  interim  rule  changes  these 
sections  by  referring  to  "payments" 
rather  than  "commissions."  "Payments" 
are  defined  to  include  commissions,  fees 
and  any  other  compensation  in  order  to 
be  consistent  with  the  items  covered  in 
the  reporting  requirements  of  §  17.12  of 
the  regulations  applicable  to  suppliere 
and  section  407(c)(2)(B)  of  the  Act. 

Additionally,  in  accordance  with 
section  407(c)(2)(B)  of  the  Act  S  17.8(c] 
of  the  regulations  is  amended  to 
specifically  prohibit  a  payment  to  any 
agent  of  a  participant  or  importer  in  the 
purchasing  of  commodities,  and  all 
"payments"  to  selling  agents  are 
prohibited,  regardless  of  whether  the 
transaction  involved  food  commodities. 

Supplier  Reporting  Requirements 

In  order  to  reflect  the  provisions  of 
section  407(b)(4]  of  the  Act  the  penalty 
for  failure  to  file  a  report  or  for  filing  a 
false  report  is  changed  to  debarment  for 
"not  to  exceed  five  yeara"  instead  of 
"five  years." 

Public  Freight  Invitations  for  Bids 

Section  17.14(b)  is  amended  to  reflect 
the  provisions  of  section  407(a)  of  the 
Act  which  require  public  freight 
Invitations  for  Bids  for  ocean 
transportation  financed  under  title  L 
This  changes  the  existing  regulation, 
which  allows  the  Department  to 
authorize  an  exception  to  the 
requirement. 


Drawback 

Section  F  of  appendix  B  to  the 
regulations,  "Documentation 
Requirements,"  is  amended  to  state  that 
contracts  for  vegetable  oil  must  provide 
that  the  conunodity  to  be  exported  has 
not  been  and  will  not  be  used  as  the 
basis  for  a  claim  of  a  refund,  as  a 
drawback,  pureuant  to  section  313  of  the 
Tariff  Act  of  1930,  of  any  duty,  tax,  or 
fee  imposed  under  Federal  law  on  an 
imported  commodity  or  product.  The 
conunodity  supplier  is  required  to  make 
this  certification  on  the  invoice.  This 
places  in  the  regulations  a  requirement 
which  is  currently  found  in  all  vegetable 
oil  purchase  authorizations,  in  order  to 
reflect  the  requirement  of  section  416  of 
the  Agricultural  Act  of  1978  as  amended 
by  section  1531  of  the  1990  Act 

Kfiscellaneoua 

Section  17.6(a)(3).  which  defines 
"lowest  landed  cost."  is  amended  to 
more  clearly  reflect  existing  policy, 
under  which  the  quantity  of  a 
conunodity  which  must  be  shipped  on 
U.S.-flag  vesseb  in  order  to  meet  cargo 
preference  requirements  must  be 
considered  in  determining  lowest  landed 
cost  (commodity  price  plus  ocean  freight 
rate). 

Collection  of  Information  Requirements 

The  collection  of  information 
requirements  contained  in  the  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980.  Public  reporting  burden  for 
the  collection  of  information  in 
S  17.5(c)(3)  is  estimated  to  average  IV* 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Total  number  of 
responses  from  agents  nominated  by 
importing  countries  is  estimated  to  be 
17,  for  a  total  burden  of  2iy4  hours.  This 
is  an  increase  of  V4  hour  per  response 
over  the  previously  approved  burden 
because  of  the  new  requirement  in 
§  17.5(c)(3)  for  a  person  nominated  to 
act  as  an  agent  of  the  participant  or 
importer  to  provide  certain  information 
on  all  affiliates.  However,  because  of 
the  reduction  in  funding  for  the  title  I 
program,  the  total  number  of  responses 
is  expected  to  be  lower  because  fewer 
countries  will  be  participating  in  ihe 
program.  This  reduces  the  estimated 
total  burden  for  this  information 
collection  below  the  26  hours  already 
approved.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
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suggMtiont  for  reducing  this  1 
Departmaot  of  Afdcultura,  Clearanct 
Omcar,  OIRM.  Toom  fM-V. 
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2.  Veefion  17 A  Is  Twieed  to  read  as 
follows: 
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pRnWloBS  di  this  section. 
(2)8eefi 


j^faafDUmrine 
for  commodities  provided  under  aiir 
titleclrllw  Aot  liightmiinfl,  tsusdeitm, 
and  bsflilegfiishilhsr  theae 
performed  at  ieari^r  rijanhayi.  and 
inland  tMM^paMattoB  to  ■tha'CeetiBatioB 
poidtte 
(4) 


under  KMIee  III 
act  as  am 


\mt 


importer  dasiBg  A 
contract  aiKh  ike  <U  A 

M  4]0BlieletMlned.  Ferjt^oaee  af 
this  sacttsn.  4he  laniqifitolB  tea  the 
meanMifaaaMedite  it7Jic)and.iB 


sUand  la  ke  aflUalee  tf  aar  of  the 
faMeasinginnaJltiani  am  m«l 

ia|  Oefe  aae  aajr  aoniBoa  afitaass  or 
ukreoaws* 

W  IhasB  la  — y  iiaehnant  tf 
approwad  naaissadt^  aqpfileia.  aalMng 
agents,  ar  peiaona  e^afleid  la  &vaMyng 
oeean  iraii^artatiaa  or  aoean 
transportatioa-selated  serojoes  far 
cnmmnrtitiea  ipsaWdad  neder  aqy  iMeaf 
the  Aot,  aabether  ar  aet  aayiMitaf  the 
oceanttanaportattaniafimiiioadihylhe 
U.S.  GovemDieator-byaflHita.  bseheia. 
conaukaats  or  aflMf  aepeeaeataMwee  -of 
such  pefsoaa:  <cr  teir  affioaasar 
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transportation  or  ocean  tranapaiiatiaa- 
related  services  for  commodities 
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will  not  engage  ia  the  activities  or 
actions  prohibited  in  this  paragraph 
(c)(7)(ij. 

(ii)  For  USDA  acceptance  of  a 
nomination  covering  services  provided 
during  the  period  January  1, 1901 
throng  September  30, 1991,  a  written 
statement  signed  by  >uch  person: 

(A)  Certifying  that,  for  the  period 
January  1, 1991  through  September  30. 
1991,  the  peiBUii  hee  not  engaged  in,  and 
wffl  not  engage  in,  fainlslnng  ocean 
transportsCHen  or  ocean  transportation- 
related  sen4oes  Vor  commodities 
proi^Med  under  eny  title  of  the  Act, 
whether  or  not  any  part  of  the  ocean 
tranepartation  is  financed  by  the  U.S. 
Govemnent;  and  tiiat  the  person  has 
not  aerved  and  wfB  wA  serve  as  an 
agent,  broher,  ooneBitant  or  other 
repraeenta  Aw  of  finas  engaged  in 
pruvidhig  each  ocean  ti  ansportation  and 
ocean  traaapmUBua  lelatwi  services; 

m  Oerti^ylag  that,  far  serHces 
prdaided  during  Hw  pertod  }amiaty  1, 
1991  daaafb  September  90, 1901,  the 
persoa  hasant  rinred  and  ffiB  not  share 
fraig^  ooaanlaekaM  wMh  ftxt 
partidpaat,  Mm  hapuihji,  or  any  agent, 
broker,  caasahaat  «r  other 
rapsaseatatiee  af  the  participant  or  the 
importer,  whether  or  not  OOC  finances 
any  part  af  Ifaa  ocaaa  baigbt; 

(Q  Certi^fiag  that  the  persaa  will  not 
act  as  ceasmedity  supplier  or  selling 
agent  in  aay  title  I  fraaaacticui  with  the 
participant  dariag  the  term  of  the  agency 
agveaaaeat;  and 

(D)  Undartakii\g  that,  far  the  period 
froM  Fefaraaqr  1. 1991,  throi«h 
Septeasber  M,  1991.  affiiialea  of  sach 
person  have  notaqgagad  in  and  wiU  aot 
engage  in  the  activities  or  actions 
prohibited  in  this  paragraph  (c)(7)(ii). 

(iii)  Purchasing  and  shipping  agents 
whose  nominations  had  been  accepted 
by  USDA  prior  to  January  1, 1991,  must 
prompfly  submit  to  USDA  the  statement 
required  by  paragraph  (c}(7)(ii]  of  this 
section  before  acting  for  the  participant 
or  importer  to  aiiaiige  oonniiodity 
puicbaaae  or  ocean  traasportation. 
USDA  win  not  approve  an  hivitatioB  for 
Bids  for  ruawMidWies  or  oceaa  freight 
from  such  agents  until  an  acceptat^ 
statement  has  been  received,  and  may 
withhold  such  approval  for  a  period  not 
to  exceed  30  calendar  dajrs  pending 
completiaa  of  aay  farther  inquiiy 
ooasidared  Mipropriate. 

(8)  A  certification  Aat  neither  the 
person  nor  any  aSiiiates  has  arranged  to 
give  or  receive  any  payment  or  other 
benefit  in  connection  with  the  person's 
selection  as  agent  or  the  participant  or 
importer. 

(d)  USDA  acc^tance,  \1)  USDA  will 
consider  accepting  the  noaiinatiea  af  a 
person  to  act  as  aa  agent  of  the 


partidpaat  or  iaiporter  when  (he 
docomats  required  to  be  submitted  by 
thia  section  are  received  by  the 
Assistant  General  Sales  Manager. 
Action  on  such  nomination  may  be 
withheld  for  a  period  aot  to  exceed  30 
calendar  days  pendii\g  completion  of 
any  further  iaquiry  considered 
aniropriate. 

(2)  Acceptance  of  sudi  noaunation 
shall  renuuB  in  eSect  for  the  period  of 
time  requested  by  the  participant  or 
such  shorter  period  as  the  Assistant 
General  Sales  Manager  may  determine. 
Generally,  the  Assistant  General  Sales 
Manager's  acceptance  of  such 
nomination  will  not  extend  beyond  the 
supply  period  of  the  current  title  I 
agreement.  Such  acceptance  will  be 
aMtoaaattoaUy  withikawn  if  tlw  agent  of 
the  participant  ar  importer,  or  any  of  the 
affiUates  of  such  9%aD.U  \'lciates  the 
wriUea  atateaaent  ia  paragnqth  (cX7)  of 
this  section. 

(e)  NotificaUoa.  Xht  Assistant 
General  Sales  Manager  shall  proeaptly 
noti^  persons  norainated  as  agoits  of 
the  participant  or  importer  of  the 
determinatioo  or  of  tlR  need  for  further 
inquiiy.  If  USDA  will  not  accept  Am 
nomiaatiao,  flie  notification  shall  state 
the  reasons  therefor.  The  detenaioation 
of  the  Assistant  General  Sales  Manager 
is  eHective  isimeAately  and  continues 
in  effect  pending  the  result  of  aay 
appeal  to  the  General  Sales  Manager. 

(f)  ObjecUoD  or  witbdrawaL  If  USDA 
does  not  accept  the  nomiaation  of  a 
person,  or  if  acceptance  haa  been 
withdrawn  pursuant  to  &e  provisions  of 
this  section,  die  person  may.  within  30 
calendar  days,  present  to  the  General 
Sales  Manager,  orally  or  in  writing,  any 
reasons  as  to  why  such  action  should 
not  stand.  Nothing  herein  sbafl  be 
construed  as  to  prohibit  a  person  whose 
nomination  has  not  been  accepted  or 
whose  acceptance  has  been  withdrawn 
by  USDA  from  being  nominated  at  a 
later  fime. 

(g)  No  USDA  mitten  acceptance.  (1) 
If,  in  the  piocuieiuent  of  coannocnties 
made  areAable  under  title  t  Public  Law 
480,  a  participant  or  importer  uses  an 
agent  whose  nomination  has  not  been 
accepted  ia  writing  by  the  Assistant 
General  Sales  Manager,  USDA  may 
witUiold  saleB  approvri. 

(2)  If,  ia  nie  shipping  of  common  ties 
made  avaflaMe  ander  ti^  I,  Public  Law 
480.  a  paitic^nt  or  importer  ases  an 
agent  whose  noi^aation  has  not  been 
accepted  in  writing  by  the  Assistant 
General  Sales  Manager,  USDA  may 
withhold  veaael  appnyvid  er  awy  dedact 
from  the  ocean  freight  diffcreaHai  to  be 
paid.  dM  asDooat  of  aay  ooaniasion  to 
the  agant  ia  cesBM^iea  arith  the 
shir 


3.  Section  17jB  is  amended  by  revising 
paragraphs  (a)(1)  and  (b)(1),  removing 
existing  paragraph  (b)(2),  designating 
paragraph  (b)t3)  as  ^JliU  designating 
paragraph  (b)(4]  as  (b)t3),  and  revising 
newly  redesignated  paragraph  (b)(3)(i) 
and  revising  die  first  sentence  of  new^ 
redesignated  paragraph  (b)(3)(iii)  to  read 
as  firilowr 


S17.S  Cafl4raeta 


(a)  *  *  ' 

(1)  Commodity  contracts  between 
suppliers  and  laqwiteii  are  considered 
to  be  conditioned  on  the  approval  bf 
USDA  of  tlM  sopptiet:  the  selKng  agent, 
if  any;  the  contract  price;  oonforaimoe 
of  Am  sale  to  the  provisions  of  the 
purchase  anttiorisation:  and 
responsiveness  of  (1»  ofier  to  iPB  terms. 

(b)  Contracting  procedures— ^] 
Purchasing— general  (i)  iHyortera  must 
purchase  commodities  on  the  basis  of 
Invitations  for  Bids  (IFB*8). 

(ii)  The  participant  shall  maintain  a 
record  of  all  offers  received  from 
suppliers  until  the  expiration  of  three 
years  after  final  payment  under 
contracts  awarded  under  ttie  purchase 
authorization.  The  GSM  may  examine 
these  records  or  request  specific 
information  in  connection  with  the 

offers. 

•        *    .   •       •        • 

(3)  Contract  awards,  (i)  The  importer 
shad  consider  only  offers  wiiich  are 
responsive  to  the  IFB  and  shall  aaaiae 
awards  either  on  the  basis  of  the  lowest 
commodity  price(s)  offered  or  on  tlie 
basis  of  lowest  laaded  cost,  except  as 
provided  in  paragraph  (bX3Uu)  of  this 
section. 


(iii)  For  purposes  of  this  section, 
"lowest  leaded  coaf'  means  tlie 
combinatioa  of  coauaodity  price  and 
ocean  freight  rate  resulting  in  dw  lowest 
total  cost  to  deliver  the  ooanaodity  to 
the  importing  countoy,  considering  tlie 
quantity  wiiich  mast  he  sliipped  on 
privately  owned  US.-flag  comaiercial 
vessels,  as  detenained  by  the  ofilces 
specified  in  fi  17.14(c).  *  '  * 

4.  Section  17.7(d]  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 


S17.7    ENglMittyef 


(d)  Selling  agents  (requirements^. 
*  •  '(See  1 17.9(«4  regarding 
commiesions  to  aetting  agents) 
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S.  Section  17.8(c)  is  revised  to  read  as 
follows: 


I17J 


(c)  Commissions,  fees  and  payments. 
A  commission,  fee.  or  other 
compensation  of  any  kind  is  hereinaftei 
referred  to  as  a  "payment.*'  The  term 
"other  compensation  of  any  kind" 
means  anything  given  in  return  for  any 
consideration,  services,  or  benefits 
received  or  to  be  received. 

(1)  A  payment  to  a  selling  agent  as 
defined  in  1 17.2(c),  employed  or 
engaged  by  the  supplier  to  obtain  a 
contract,  is  prohibited. 

(i)  Any  act  by  a  person  on  behalf  of  a 
commodity  supplier,  which  would 
influence  or  tend  to  influence  a  buyer  to 
award  a  contract  to  the  supplier,  or 
which  may  result  in  the  supplier's 
having  a  competitive  advantage  in 
relation  to  other  potential  suppliers, 
constitutes  an  act  "to  obtain  a  contract" 
Furthermore,  any  act  by  a  person  on 
behalf  of  a  commodity  supplier  to 
influence  USDA  to  approve  a  contract 
for  financing  constitutes  an  act  "to 
obtain  a  contract" 

(ii)  Services  on  behalf  of  a  supplier 
which  are  purely  ministerial  in  native 
and  do  not  require  the  exercise  of 
personal  influence,  judgment  or 
discretion,  such  as  attending  bid 
openings  or  presenting  offera  at  bid 
openings,  would  not  in  themselves  be 
considered  acts  "to  obtain  a  contract" 

(iii)  Services  to  implement  a  contract 
after  it  has  been  entered  into  by  the 
parties  thereto,  such  as  handling 
documentation  problems  or  contract 
disputes,  would  not  constitute  acts  "to 
obtain  a  contract" 

(iv)  Payments  of  any  kind  to  a  person 
who  has  acted  as  a  selling  agent  to 
obtain  a  contract,  including  payments 
for  services  that  may  be  performed  in 
connection  with  such  contract  which  in 
themselves  are  not  services  to  obtain  a 
contract  are  prohibited. 

(2)  A  payment  made  to  any  agency, 
including  a  corporation,  owned  or 
controlled  by  the  participant  or  the 
government  of  the  destination  country  is 
not  eligible  for  financing. 

(3)  A  payment  made  to  any  agent 
broker,  consultant  or  other 
representative  of  the  participant  or 
importer  is  not  eligible  for  financing. 
This  limitation  applies  to  ocean 
transportation  brokerage  commissions 
which  exceed  2Vt  percent  of  the  freight 
financed. 

(4)  For  ocean  transportation,  in 
addition  to  this  paragraph,  see  also 
i  17.14(j). 


(5)  If  a  payment  is  made  in  violation 
of  paragraph  (c)  of  this  section,  CCC 
may  demand  dollar  refund  of  the  entire 
amount  financed  by  CCC  under  the 
contract. 

(6)  For  supplier  reporting 
requirements,  see  also  {  17.12. 

(7)  A  payment  to  any  agent  of  a 
participant  or  importer  is  prohibited  in 
the  purchasing  of  commodities. 

(8)  An  address  commission  or 
payment  is  prohibited. 

6.  Section  17.12  is  amended  by 
revising  paragraph  (a),  revising  the  firat 
sentence  of  paragraph  (g).  and  revising 
the  first  sentence  of  paragraph  (h)  to 
read  as  follows: 


f  17.12    RspertsrMiulredfrom 


(a)  General.  Suppliera  of— 

(1)  Agricultural  commodities  financed 
under  the  Act  and 

(2)  Vessels  on  which  such 
commodities  are  transported,  if  ocean 
freight  or  ocean  freight  differential  is 
financed  by  CCC  with  respect  thereto, 
shall  report  to  the  General  Sales 
Manager  any  commission,  fee  or  other 
compensation  of  any  kind  (hereinafter 
referred  to  as  "payment")  which,  in 
coimection  with  the  supplying  of  such 
commodities  or  vessels,  is  paid  or  to  be 
paid  by  the  supplier  to  any  agent, 
broker,  consultant  or  other 
representative  of  the  importer  or 
participant  including  a  corporation 
owned  or  controlled  by  the  importer  or 
participant  to  which  the  supplier 
furnishes  such  commodities  or  vessels. 

(g)  Failure  to  file  a  report  or  filing  a 
false  report  Failure  to  file  a  required 
report  or  the  filing  of  a  false  report 
hereunder  constitutes  a  cause  for 
debarment.  •  *  • 

(h)  Debarment.  If  a  final 

determination  has  been  made  that  a 

supplier  has  failed  to  file  a  report  as 

required  by  this  section  or  has  filed  a 

false  report  thereunder,  the  supplier 

shall  be  debarred,  for  a  period  of  not  to 

exceed  five  years  fix)m  the  date  of  such 

final  determination.  fit>m  furnishing — 

directly  or  indirectly — commodities 

financed  under  the  Act  or  vessels  on 

which  such  commodities  are  to  be 

transported  if  ocean  freight  or  ocean 

freight  differential  is  to  be  financed  by 

CCC  with  respect  thereto.  *  *  * 
*        •        •        •        • 

7.  In  1 17.14.  paragraph  (b)(l)(i)  is 
revised,  paragraph  (b)(l)(ii)  is 
designated  as  (b)(l)(iii)  and  a  new 
paragraph  (b)(l)(ii)  is  added,  paragraph 
(j)(8)  is  revised  and  paragraphs  (j)(9) 
and  (10)  are  added  to  read  as  follows: 


ir.14    UGvan  naiMporimon, 

(b)  Contracting  procedures. — (1) 
Invitations  for  Bids  (IFB's).  (i)  Public 
freight  "Invitations  for  Bids"  are 
required  in  the  solicitation  of  freight 
offers  from  all  U.S.  and  non-U.S.  flag 
vessels  when  CCC  is  financing  any 
portion  of  the  ocean  freight 

(ii)  For  non-U.S.  flag  vessels  when 
CCC  is  not  financing  any  portion  of  the 
ocean  freight  public  frei^t  IFB's  are 
also  required  unless  otherwise 
authorized  by  the  Director.  Public  Law- 
480  Operations  Division,  Foreign 
Agricultural  Service  (FAS)  or  in  the  case 
of  cotton  shipments,  by  the  Director. 
Kansas  City  ASCS  Commodity  Office 
(hereinafter  referred  to  as  "the  Director" 
as  applicable)  except  that  IFB's  for  such 
non-U.S.  flag  vessels  are  not  required  if 
the  participant  requires  the  use  of 
vessels  under  its  flag  or  other  non-U.S. 
flag  vessels  under  its  control  Vessels 
considered  to  be  under  the  control  of  the 
participant  include  vessels  under  time  . 
charters,  bare  boat  charters,  consecutive 
voyage  charters,  or  other  contractual 
arrangements  for  the  carriage  of 
commodities  which  provide  guaranteed 
access  to  vessels. 

(iii)  Prior  to  release  to  the  trade,  all 
height  IFB's  must  be  submitted  to  the 
Director  for  approval.  Freight  IFB's  for 
both  U.S.  and  non-U.S.  flag  vessels, 
except  controlled  vessels,  must  be 
issued  by  means  of  the  Transportation 
News  Ticker,  New  York,  plus  at  least 
one  other  means  of  communication,  to 
assure  the  broadest  possible  maricet 
coverage  with  adequate  notice  to 
interested  parties. 

•  *        •       •       • 

(j)  Items  not  eligible  for  CCC 
financing.  The  following  costs  will  not 
be  financed  either  separately  or  as  part 
of  the  commodity  confract  price: 

•  *        *        •        • 

(8)  Ship's  disbursements; 

(9)  Brokerage  commissions  in  excess 
of  2  V^  percent  of  the  freight  and 

(10)  Any  payments  prohibited  in 
§  17.8(c). 

Appendix  A  {Amended] 

8.  In  appendix  A— Contracting 
Requirements,  section  (F)  is  amended  by 
adding  a  new  paragraph  (8)  to  read  as 
follows: 

•  *        *        •        * 

(8)  Drawback.  Contracts  must  provide  that 
the  commodity  to  be  exported  has  not  beeS 
and  will  not  be  used  as  the  basis  for  ■  claim 
of  a  refund,  as  a  drawback,  pursuant  to 
section  313  of  the  Tariff  Act  of  193a  of  any 
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duty.  tax.  or  fee  imp^—H  under  Federal  law 
on  an  imported  commodity  or  product. 

Appendix  B  [Amended] 

9.  In  appendix  B— DocumentaUoa 
Requirements,  section  (F)  is  amended  by 
revising  paragraphs  (l)(a)  and  (2)(a)  to 
read  as  follows: 

(F)*  *  * 

(!)••• 

(a)  Two  oopiBa  of  tiw  aapplier's  invoice, 
which  ahaU  fxaitain  the  Miowing 
cartificatioa:  "Tha  widarsignad  iwreby 
certiFias  that  this  omunodity  has  aot  t)MB, 
and  win  not  be,  used  as  a  basis  for  a  claim  of 
a  refund,  as  drawback,  pursuant  to  section 
313  of  IheTartfr  Act  of  1990, 19  U.S.C.  1313,  of 
any  daty,  tax  or  fiee  Imposed  vnder  Federal 
law  OB  aa  iisinrted  oonunodity  or  produot" 
•         •        •         •         • 

(a)  TWo  copies  of  tfia  aapplier's  invoice, 
wliicli  shall  contain  Htm  following 
certification:  "The  undersigned  kereby 
certifies  that  tliis  commodity  has  not  been, 
and  will  not  be,  used  as  a  basis  for  a  daim  of 
a  refund,  as  drawback,  pursuant  to  section 
313  of  the  Tariff  Act  of  ISSa  19  U.S.C.  1313,  of 
any  duty,  tax  or  fee  imposed  ander  Federal 
law  •■  aa  imported  oonaiodity  or  product** 
***** 

Signed  at  Washington,  DC  on  January  16, 
1991. 

rhrislrnihsr  £.  GoMlhwatt. 

Acting  General  Sales  Manager,  Foreign 

Agriculkml  Sanrioe:  mnd  Viae  Preu'dettt 

Commodity  Credit  Corporation. 

[FR  Doc  91-2433  Filed  1-30-91: 9.4S  am) 
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Farmers  Home  Administration 

7  CFR  Parts  IMI,  1*43,  and  1t45 

OartflcationorEMgiMNty  Criteria  in 
Farmer  ProQram  ReQUlationa 

AOSNCV:  Farmers  Home  Adminiatration, 

USDA. 

ACTKHt  Fmal  rale. 

summary:  The  Famers  Home 
Admiaistratioo  (FaHA)  aaiends  its 
regulations  to  clarify  one  of  the 
debility  requiroaents  that  farm 
applicants  Buist  meet  to  obtain  loan 
assastaoce.  The  reason  for  aniendiag 
these  regulatioBs  is  to  consistently 
specify  that  fanner  program  loan 
applicants  auist  provide  current 
complete  and  truthfrd  information  when 
appiyii^  for  asaistance.  The  intended 
effect  is  to  disqualify  those  who  file 
incomplete  or  fraudulent  applications 
from  receiving  RnHA  assistance. 
EFFECmre  date  Februaiy  l,  1991. 
FOR  FURnm  mremsATiOM  contact: 
Mark  Falcone.  Senior  Loan  OfEoer, 
Farmer  Prngmms  Loan  Maiking  Division. 
Farmers  Heme  AdraiMstratioa,  USDA. 


South  BaiUiiv.  Mth  Street  and 

Independence  Avenue  SW.. 

Washington,  DC  20250,  tekfdione  (202) 

475-4019. 

suppiiPMWiTaHY  information:  . 


This  action  was  reviewed  under 
USDA  procedures  established  in 
Department  Regulation  1512-1,  whidi 
implenaewts  Executive  Order  12291,  and 
has  been  detenained  to  be  aonotaior 
because  it  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
nmre. 

IntergniwBrBBWialnl  ConswMatlen 

For  the  reasons  set  forth  In  the  final 
rule  related  to  Notice  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  )une  24, 1983) 
and  PmHA  Instruction  1940-1, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23. 1983),  Farm 
Ownership  Loans,  Farm  Operating 
Loans,  and  Emergency  Loans  are 
exchided  from  the  scope  of  Executive 
Order  12S72,  which  requires 
intergovcrranental  consultation  with 
State  and  hx:al  officials.  Soil  and  Water 
Loans  are  st&)ect  to  the  provisions  of 
Executive  Order  12372. 

ftograais  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance:  10.404- 
Emergency  Loans,  10.406-Farm 
Operating  Loans,  10.407-FaTm 
OwnersMp  Loans,  10.416-Soil  and 
Water  Loans. 

Environnental  Impact  Statement 

This  docoment  has  been  reviewed  in 
accordance  wi^  7  CFR  part  1940, 
subpart  G,  "Enviroomeidal  I¥ognun."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  qualify  of  the  human 
enviroiunent  and  in  accordance  widi 
the  National  Environmental  Policy  Act 
of  1969,  Public  Law  91-19a  an 
Environmental  In^wct  Statement  is  not 
required. 

DIaanrian  of  Find  Ride 

On  May  3, 1990,  FmHA  published  a 
proposed  rule  in  the  Federal  Reypster  (55 
FR  18607-18608]  with  a  comment  period 
ending  June  4, 1990.  The  purpose  of  this 
final  rule  is  to  clarify  one  of  the 
eligibilify  criteria  concerning  farm 
applicants  as  set  forth  u  the  OWACT. 
llie  present  regulations  do  not  use 
untform  langnai^  sad  do  not  clarify  the 
intent  of  Conpess  on  the  specific  tssoe 
that  roquifes  the  FotHA  County 
Committee  to  certify  that  an  ^plicant 


«ril  'laneslly  endeavor  to  cany  out  his 
undertakings  and  obUgatJcns." 
Therefore,  FmHA  aaanis  its  regidations 
to  explain  that  the  applicant  asast 
provide  current  ooaiplete  and  truthful 
inforsMtion  when  applying  for 
assistance  and  make  every  reasonable 
effort  to  carry  out  the  conditions  and 
terms  of  the  proposed  loan  in  order  to 
meet  the  statutory  eligibility 
requirement 

Discussion  of  Comments 

No  comments  were  received. 

Discussion  of  ^oianges 

The  only  changes  in  the  final  rule  that 
differ  from  the  proposed  rule  are  for 
grammatical  and  clahncation  purposes. 
The  regulations  will  be  revised  to 
clearly  state  that  the  applicant  must  also 
provide  truthful  information  along  with 
current  and  complete  information  when 
applying  for  assistance.  This  revision 
reflects  existing  policy.  However,  based 
on  the  Agency's  experience,  a 
clarification  of  existing  rules  was 
required  to  remind  FmHA  personnel 
that  in  addition  to  legal  proceedings, 
they  also  have  the  option  of  denying  a 
loan  to  an  applicant  who  does  not 
provide  truthful  information. 

List  of  Subjects 

7  CFR  Part  1941 

Crops,  Livestock,  Loan  programs- 
agricidture.  Rural  areas,  Youth. 

7  CFR  Part  1943 

Credit  Loan  pFograms-agricuUure, 
Recreation,  Water  resources. 

7  CFR  Part  1945 

Agriculture,  Disaster  assistance, 
ioAe^sovernmental  rations.  Livestock, 
Loan  pragrams-agriooltare. 

Therefore,  chapter  XVIIL  title  7.  Code 
of  Ftederal  RegalatioBS,  is  amended  as 
follows: 

PART  1M1-OPERAT1NQ  LOANS 

1.  The  authority  citation  for  part  1941 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  U.S.C.  301;  7  CFR 
2.23;  7  CFR  2.70. 

Subpart  A— Operating  Loan  Policies, 
Procedures,  and  AuUioiliallons 

2.  Section  1941.12  is  amended  by 
revising  paragraphs  (aK5)  artd  (b)(5)(i>') 
to  read  Its  foUows: 

91941.12    EllglMRty  raqukamants. 

(a)  •  *  • 

(5)  Honestly  endeavor  to  carry  out  the 
applicant's/borrower's  undertakings 
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and  obligations.  This  would  include,  but 
is  not  limited  to,  providing  current, 
complete  and  truthful  information  when 
applying  for  assistance  and  making 
every  reasonable  effort  to  meet  the 
concUtions  and  terms  of  the  proposed 
loan. 
*       •       •       •       • 

tb)  •  •  • 

(iv)  They  and  the  entity  itself  «vill 
honesdy  endeavor  to  carry  out  the 
applicant's/borrower's  undertakings 
and  obligations.  This  would  include,  but 
is  not  limited  to,  providing  current, 
complete  and  truthful  information  when 
appljnng  for  assistance  and  making 
every  reasonable  effort  to  meet  the 
conditions  and  terms  of  the  proposed 
loan. 


PART  1M3-FAmi  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

3.  The  authority  citation  for  part  1943 
continues  to  read  as  follows: 

Amhority:  7  U.S.C  1989;  5  VS.C.  301;  7  CFR 
2.23  and  2.7a 

Subpart  A— Insured  Farm  OwneraMp 
Loan  PoMee,  Proceduree,  and 
Authortzattons 

4.  Section  1943.12  is  amended  by 
revising  paragraphs  (a)(5)  and  (b)(4){iv} 
to  read  as  follows: 

S  1943.12    FarmowiMraMploMelgMny 


(a)  •  •  • 

(5)  Honestly  endeavor  to  carry  out  the 
applicant's/borrower's  obligations.  This 
would  include,  but  is  not  limited  to, 
providing  current,  complete  and  truthful 
information  when  applying  for 
assistance  and  making  every  reasonable 
effort  to  meet  the  conditions  and  terms 
of  the  proposed  loan. 
•        •        *        •        • 

(b)  •  •  • 
(4)  •  •  • 

(iv)  They  and  the  entity  itself  must 
honestly  endeavor  to  carry  out  the 
applicant's/borrower's  undertakings 
and  obligations.  This  would  include,  but 
is  not  limited  to,  providing  current, 
complete  and  tnithfid  information  when 
applying  for  assistance  and  making 
every  reasonable  effort  to  meet  the 
conditions  and  terms  of  the  proposed 
loan. 


Subpart  B-lnaured  SoN  ind  Water 
Loan  PoHdee,  Procedures,  and 
Author  liatlons 

5.  Section  1943.62  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)(4)  and  (b)(2)  to  read  as 
follows: 

{1943.62   Son  and  water  loan  eligibility 
re^ulrenwfits. 

In  accordance  with  the  Food  Security 
Act  of  1985  (Pub.  L  99-198),  after 
December  23, 1985,  if  an  individual  or 
any  member,  stockholder,  partner,  or 
joint  operator  of  an  entity  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting,  or  storing  a  controlled 
substance  (see  21  CFR  part  1308,  which 
is  Exhibit  C  of  subpart  A  of  part  1941  of 
this  chapter  and  is  available  in  any 
FmHA  office,  for  the  definition  of 
"controlled  substance")  prior  to  loan 
approval  in  any  crop  year,  the  individual 
or  entity  shall  be  ineligible  for  a  loan  for 
the  crop  year  in  which  the  individual  or 
member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Applicants  will  attest  on  Form  FmHA 
410-1,  "Application  for  FmHA  Services," 
that  as  individuals  or  that  its  members, 
if  an  entity,  have  not  been  convicted  of 
such  crime  after  December  23. 1985.  In 
addition,  the  following  requirements 
must  be  met: 

(a)  •  •  • 

(4)  Honestly  endeavor  to  carry  out  the 
applicant's/borrower's  undertakings 
and  obligations.  This  would  include,  but 
is  nut  limited  to,  providing  current, 
complete  and  truthful  information  when 
applying  for  assistance  and  making 
every  reasonable  effort  to  meet  the 
conditions  and  terms  of  the  proposed 
loan. 


(b)*** 

(2)  Honesdy  try  to  carry  out  the 
applicant's/borrower's  undertakings 
and  obligations.  This  would  include,  but 
is  not  limited  to,  providing  current, 
complete  and  truthful  information  when 
applying  for  assistance,  and  making 
every  reasonable  effort  to  carry  out  the 
conditions  and  terms  of  the  proposed 
loan.  This  requirement  also  must  be  met 
by  the  individual  members, 
stockholders,  partners,  or  joint 
operators. 


PART  1M5-EMERQNECY 

6.  The  audiority  citation  for  part  1945 
continues  to  read  as  follows: 

Antfaority:  7  U.S.C  1989;  42  U.S.C  1480;  5 
U.S.a  301:  7  CFR  2.23;  7  CFR  2.7a 


Subpart  D— Emergency  Loan  Polices, 
Procedures  and  Authorizations 

7.  Section  1945.162  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

{1945.162    EHgMIHy  requlreflMnts. 

(h)  Honestly  endeavor.  The  applicant 
will  honestly  endeavor  to  carry  out  the 
applicant's/borrower's  undertakings 
and  obligations.  This  would  include,  but 
is  not  limited  to,  providing  current, 
complete  and  truthful  information  when 
applying  for  assistance  and  making 
every  reasonable  effort  to  meet  the 
conditions  and  terms  of  the  proposed 
loan.  When  the  applicant  is  an  entity, . 
this  requirement  also  must  be  met  by  the 
individual  members,  stockholders.    - 
partners  or  joint  operators. 
•       *       *       •       • 

Dated:  December  13, 1990.  , 

La  Vene  Aunnan. 
Administrator,  Fanners  Home 
Administration. 
(FR  Doc.  91-2321  Filed  1-31-01;  8:45  am]   • 

BILUNQ  COOK  1410-07-11 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  Na  •9-NM-261-AO;  Amdt  39- 
6662] 

Airworthiness  Directhfes;  Boeing 
Model  747  Series  Airplanes 

AQCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  requires 
inspection  of  the  center  wing  fuel  tank 
secondary  fuel  barrier  application,  and 
repair,  if  necessary.  This  amendment  is 
prompted  by  reports  of  the  secondary 
fuel  barrier  not  being  applied  correctly. 
This  condition,  if  not  corrected,  could 
result  in  fuel  or  fuel  vapors  entering  the 
cargo  and  passenger  compartments  in 
the  event  of  failure  of  a  primary  seal  or 
a  crack  in  the  center  wing  box  structure. 
CFFicmn  DATC  March  11, 1991. 
AOORESSffS:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  SeatUe,  Washington 
98124.  This  information  may  be 
examined  at  die  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
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Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 

TOR  FURTNm  INFORMATION  CONTACT: 

Mr.  Michael  Kaszycki,  Seattle  Aircraft 
Certification  Office,  Propulsion  Branch, 
ANM-140S;  telephone  (206)  227-2669. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

SUPPLEMENTARY  MPORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  747  series  airplanes, 
which  requires  inspection  of  the  center 
wing  fuel  tank  secondary  fuel  barrier 
application,  and  repair,  if  necessary, 
was  published  in  the  Federal  Register  on 
July  19, 1990  (55  FR  29382). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  objected  to  the 
proposed  rule  since  there  has  never 
been  a  reported  case  of  leakage  from  the 
center  fuel  tank  except  on  those  aircraft 
with  fuel  forward  of  spanwise  beam 
number  3,  and  then  only  at  the  Stringer 
38  bathtub  fitting.  This  commenter 
proposed  that  the  rule  be  limited  to  only 
those  airplanes  on  which  leaks  had  been 
identified  (namely,  all  Model  747-200 
and  747-300  series  airplanes).  The 
commenter  further  noted  that  since  the 
unsafe  condition  identified  in  the 
proposal  had  already  been  adequately 
addressed  in  Boeing  Alert  Service 
Bulletin  747-57-A2247  applicable  to  all 
Model  747-200  and  747-300  airplanes, 
and  because  the  Model  747-100  has  no 
fuel  forward  of  the  spanwise  beam 
number  3.  the  proposed  rule  is 
superfluous,  llie  FAA  does  not  concur. 
The  proposed  rule  would  require 
inspection  of  the  fuel  barrier  coating 
which,  when  properly  applied,  would 
prevent  fuel  or  fuel  vapors  from  entering 
the  cargo  or  passenger  compartments  in 
the  event  of  a  primary  fuel  seal  failure 
or  a  crack  in  the  center  section 
structure.  The  FAA  has  determined  that, 
regardless  of  the  specific  model  on 
which  leaks  had  actually  occurred,  the 
rule  must  be  applicable  to  all  Model  747 
series  airplanes;  because  of  design 
similarities,  the  potential  exists  for  leaks 
to  occur  on  all  Models  in  the  series. 
Although  die  Model  747-200  and  747-300 
airplanes  may  have  already 
accomplished  the  proposed  inspections 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-57-A2247,  die  FAA  can 
only  ensure  that  the  inspection  and 
necessary  repairs  are  performed  on  aU 


Model  747  series  airplanes  through 
issuance  of  an  airworthiness  directive. 

This  same  commenter  stated  that 
there  is  no  proof  that  the  secondary  fuel 
barrier  coating  works,  since  fuel  leaks 
have  occuired  due  to  broken  Stringer  38 
bolts  migrating  through  the  coating  and 
allowing  fuel  to  spill  through  the  bolt 
hole.  The  FAA  does  not  concur.  The 
condition  described  above  was 
considered  unacceptable  by  the  FAA: 
dius.  AD  88-11-11  (Amendment  39-5939. 
(53  FR  18834,  May  25, 1988))  was  issued 
to  require  installation  of  a  sealed  cap 
over  the  Stringer  38  bolt  head.  The 
sealed  cap  keeps  a  fractured  Stringer  38 
bolt  from  migrating  through  the  barrier 
coating.  FAA  qualification  testing  of  the 
secondary  fuel  barrier  coating 
demonstrated  that  the  coating  would 
stay  intact  and  provide  a  seal  following 
nominal  cracking  of  the  fuel  tank 
structure. 

Another  commenter  stated  that  the 
Model  747  center  fuel  tank  upper  surface 
is  not  a  crack-prone  area  due  to  its 
primary  compressive  loading  during 
flight.  In  addition,  the  commenter  stated 
that  the  secondary  fuel  barrier  was  not 
an  original  Model  747  certification 
requirement;  thus,  mandating  its 
inspection  after  twenty  years  is  not 
logical.  The  FAA  does  not  concur. 
Federal  Aviation  Regulation  (FAR) 
25.967(e)  states  diat  "each  fuel  tank 
must  be  isolated  frxim  personnel 
compartments  by  a  fumeproof  and 
fuelproof  enclosure."  This  requirement 
was  part  of  the  FAA  certification  basis 
for  the  original  Model  747  airplane. 
Inspections  on  later  Model  747  airplanes 
revealed  that  the  secondary  fuel  barrier 
coating  application  may  not  completely 
cover  all  intended  fuel  tank  external 
surfaces  in  accordance  with  the  certified 
Model  747  type  design.  Because  the 
coating  application  process  in  question 
was  common  to  all  Model  747  airplanes, 
inspections  of  the  center  fuel  tank 
coating  and,  if  necessary,  an  additional 
application  of  the  coating  is  needed  to 
minimize  the  potential  of  fuel  or  fuel 
vapors  entering  the  cargo  or  passenger 
compartments  following  failure  of  the 
primary  seal  or  a  crack  in  the  center 
wing  box  structure.  For  this  reason,  the 
FAA  considers  the  fuel  tank  isolation 
requirement  independent  of  the  fuel 
tank  structure's  susceptibility  to 
cracking. 

Another  commenter  stated  that  the 
number  of  manhours  quoted  in  the 
NPRM  for  the  amount  of  time  necessary 
to  accompUsh  the  requirements  would 
b%  much  higher,  depending  on  the 
airplane  model  and  configuration.  The 
FAA  concurs  with  this  comment.  Since 
issuance  of  this  Notice,  the 


manufacturer  has  verified  that  certain 
Model  747  airplanes  may  require  up  to 
188  manhours  to  accomplish  the 
proposed  requirements.  The  FAA  has 
revised  the  economic  impact 
information  paragraph,  below,  to  reflect 
the  maximum  manpower  required  to 
accomplish  this  AD. 

The  same  commenter  also  noted  that 
the  Boeing  service  bulletin  called  out  in 
the  proposal  was  twice  listed  incorrectly 
as  "747-53-2253."  The  FAA  concurs 
with  this  comment  and  has  corrected  the 
typographical  error  in  the  final  rule  to 
read  "Boeing  Service  Bulletin  747-57- 
2253." 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
noted  above.  The  FAA  has  determined 
that  these  changes  will  neither 
significantly  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511)  and  have  been  assigned 
OMB  Control  Number  2120-0056. 

There  are  approximately  283  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet.  It 
is  estimated  that  112  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  188  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$842,240. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a. "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  lin34,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
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this  action  and  it  contafawd  in  the  Rdes 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Dodcet 

List  of  SubiMis  in  14  CFR  PMt  M 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Athninistrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-(  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  reed  as  follows: 

Authority:  49  U.S.C.  1354(a}.  1421  and  1423; 
48  U.S.C  100(g)  (ReviMd  Pub.  L  07-440. 
Ivniary  12. 1083):  and  14  CHt  11.80. 


{99.13   (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

nnshr  AiipilM  to  Modd  747  series 
■irpfauHS.  M  lislwi  ia  Boeing  Servtce 
BnlletiB  747-S7<«2SS.  ReviMon  1.  datwl 
Iwtf  S.  1990^  cartificatad  in  any  category. 
CoaapUance  raqairad  as  iadieated.  unleaa 
pravioaaiy  aoooapiiahed. 

To  verify  proper  appbcatkn  of  tlia  center 
wing  fuel  tank  aeconduy  fuel  barrier  and 
prevent  fuel  or  fuel  vapora  from  entering  the 
cargo  or  peaeenger  coinpartinents, 
aooonphsk  the  following: 

A.  Within  the  Mxt  30  BOBtha  after  dw 
efhcttrs  date  of  tiiis  AD.  inspect  the  center 
wing  AmI  tsoic  seeondaiy  hiel  bairier 
■pplicatioa  in  accordaoca  «vith  Boelag 
Service  Bulletin  747-07-2253.  Revision  1. 
dated  July  5.  M8a  If  the  barrier  has  been 
improperiy  apphed.  as  spedfled  in  the 
serrice  buOetin.  lepeir  prior  to  further  flight 
in  accordance  with  the  service  boUetin. 

a  Within  30  days  after  accompliaU^  the 
inipactioa  required  by  pataraph  A.  of  this 
AD,  subadt  a  report  of  the  coo^ilete  fintMi^ 
of  inspections  fran  whidi  it  is  determined 
that  the  seoondaiy  fuel  barrier  is  not  property 
applied,  to:  Manager.  Seattle  Aircraft 
CertiflcatioB  OtRce.  FAA.  Northwest 
Mountain  Region,  laoi  Und  Avenue  8W.. 
Ranion.  Washington  980BS:  rapid  fax:  (208) 
227-1181:  telex  7S63e«. 

C  An  altamate  assans  of  ooaqiliaace  or 
adJastsMot  of  the  oonpUance  tisM.  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACX)), 
FAA.  Transport  Airplane  Directorate. 

NatK  His  request  ahoold  be  submitted 
directly  to  the  Manager.  Saettie  AGO.  and  a 
copy  aent  to  the  oagniaant  FAA  Principal 
Inapactor  (Pq.  The  PI  wiU  dian  forward 
wwimenli  or  ooacurrenoe  to  the  Seattle  ACa 

D.  Special  fBght  permits  aiay  be  issued  in 
accordance  with  FAR  21.197  and  21.198  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  parsons  affected  by  this  direetive  who 
heve  not  aheady  racs<vad  dw  apptoprtela 


service  documents  from  the  manubcturer 
may  obtain  oopies  upon  request  to  Boeing 
Comssairlal  AJn>tauM  Group,  PXX  Box  3707. 
Seattle.  WaaUngtao  98U4.  These  documeoU 
may  be  examiBsd  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  IflOl  Lind  Avenue  SW.,  Renlon. 
Washington. 

This  amendment  becomes  effective 
March  11. 1991. 

lasued  in  Ronton.  Washington,  on  ]arraary 
94.1981. 
LaMyA-Ketl^ 

Manager,  TYtmsport  Airphne  Directorate, 
Aircraft  Certification  Service. 

[FK  Doc  91-9418  Piled  1-31-01;  8:45  am] 
I  coot  4sie-is-a 


14CRtP»t38 

[Docket  No.  90-NM-17-AO;  AmdL  99-69931 

Akworttiinoss  Diroctivos;  CASA 
C-212  Sorioo  AlrptanM 

AOmcv:  Federal  Aviatioo 
Adnunietration  (FAA).  DOT. 
I  Final  rule. 


tUMMARV.  This  amendment  supersedes 
an  existing  •irworthinesa  directive  (AD), 
applicable  to  all  CASA  Model  C-212 
series  airplanes,  which  currently 
requires  a  revision  to  the  Airplane  Flight 
Manual  to  provide  further  warning 
against  the  use  ot  reverse  thrust  and 
propeller  pitch  settings  below  the  fli^t 
regime  while  in  flight  This  action 
requires  modification  of  the  propeller 
speed  and  pitch  control  system  to 
prevent  movement  of  the  propeller 
speed  and  pitch  control  system  into 
reverse  thnist  and  ad|ustment  of  the 
propeller  pitch  settings  below  the  flight 
regime  while  in  flight  This  amendment 
is  prompted  by  reports  of  in-fligfat 
movement  of  the  propeller  speeid  and 
pitch  control  system  into  reverse  thrust 
or  propeller  pitch  settii^  taitended  for 
ptMind  operation.  This  condition,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane. 
■PMCTWK  OATK  March  11. 1991. 
AOOlSSSa:  Hie  applicable  senrice 
infomation  may  be  obtained  from 
Construodones  Aeronanticas  S.A., 
Getafe.  Madrid.  Spate.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW..  Reaton,  WasUngton. 


ITION  CONTACTt 

Mr.  Woodford  Boyce,  Standardization 
Brandt  ANM-113;  telephone  (306)  227- 
2137.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington  g606S-40Se. 


tUPPLmOfTAIIV  MTOtMUTION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
90-04-11.  Amendment  39-6508  (55  FR 
4831.  February  12. 1990),  applicable  to 
all  CASA  Model  C-212  series  airplanes, 
to  require  modification  of  the  propeller 
speed  and  pitch  control  system  to 
prevent  movement  of  the  propeller 
speed  and  pitch  control  system  into 
reverse  thrust  and  adjustment  of  the 
propeller  pitch  settings  below  the  flight 
regime  while  in  flight  was  published  in 
the  Federal  Register  on  March  3a  1990 
(55  FR  11953). 

Interested  persons  have  been  afforded 
an  oMxulimity  to  participate  in  the    ■ 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  suggested  that 
rather  than  issue  an  AD,  the  FAA  should 
amend  Federal  Aviation  Regulation 
(FAR]  part  25.  S  25.1155.  to  require 
modification  of  all  transport  categoiy 
turbopropeller  airplanes,  since  the 
propeller  pitch  control  system  on  the 
Model  C-212  is  similar  to  most 
turbopropeller  airplanes.  These 
commenters  further  noted  that  the 
proposed  AD  would  add  additional 
requirements  beyond  those  imposed  by 
S  25.1155.  The  FAA  does  not  concur 
with  the  commenters'  suggestions.  The 
FAA  has  determined,  and  service 
history  has  indicated,  that  an  unsafe 
condition  exists  with  respect  to  the 
propeller  speed  and  pitch  control  system 
installed  on  CASA  Model  C-212 
airplanes;  therefore,  this  AD  action  is 
warranted  to  correct  this  unsafe 
condition.  The  FAA  v^ll  review  other 
turbopropeller  airplanes,  and,  if  the 
same  unsafe  condition  is  determined  to 
exist  may  take  further  rulemaking 
action  on  each  individual  model  as 
warranted  by  the  potentially  hazardous 
condition.  Furthermore,  the  authority  for 
going  beyond  the  specific  requirements 
of  FAR  1 25.1155  lies  ia  FAR  section  39. 
which  a\ithorizes  the  issuance  of 
airwortfiiness  directives  to  correct  an 
unsafe  or  potentially  unsafe  condition 
which  has  been  determined  likely  to 
exist  or  develop  in  aircraft 

These  same  commenters  noted  that 
the  pnqrasal  is  unwarranted,  since  only 
one  accident  may  have  been  attributed 
to  the  crew  intentionally  moviitg  die 
propeller  pitch  control  system  into 
reverse  tiuvst  while  on  the  landing    ' 
approach;  moreover,  die  Airplane  Flight 
Manual  (AFM)  already  prohibits  the 
placement  of  tfie  power  lever  aft  of  the 
fti^t  idle  stop  position  while  in  flight 
Another  commenter  further  stated  that 
since  the  proposed  action  addresses  a 
pilot  problem  and  not  a  design  fault  the 
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proposal  is  unnecessary,  especially  in 
light  of  the  current  requirement  of  AD 
90-04-11  which  revises  the  AFM  to 
prohibit  the  use  of  reverse  thrust  while 
in  flight.  The  FAA  does  not  concur  with 
the  commenters'  suggestion  that  the 
proposal  is  unwarranted.  Although  only 
one  accident  may  be  attributed  to  this 
crew  error,  there  have  been  at  least  two 
other  incidents,  that  occurred 
subsequent  to  the  adoption  of  the  AFM 
prohibition,  which  entailed  similar 
movement  of  the  flight  controls  by  the 
crew.  The  consequences  of  the  unsafe 
condition  presented  are  such  that  the 
FAA  has  determined  that  a  modification 
to  the  propeller  speed  and  pitch  control 
system  is  warranted  to  prevent  the 
movement  of  the  control  system  into 
reverse  thrust.  Modification  to  the 
system,  rather  than  reliance  on  human 
factors,  will  more  adequately  ensure  the 
safety  of  the  fleet 

Another  commenter  stated  that  the 
loss  of  controllability  of  the  airplane 
would  actually  have  been  attributed  to 
the  movement  of  the  flight  controls  into 
the  flight  idle  position.  The  commenter 
contended  that  in  reality,  one  of  the 
controls  would  actually  go  into  the 
ground  idle  position,  which  would  cause 
an  asymmetric  thrust  configuration.  In 
this  situation,  the  pilot  would  attempt  to 
correct  the  asymmetric  configuration 
problem  by  applying  full  power,  which 
would  further  exacerbate  the 
asymmetric  thrust  by  causing  more 
severe  yaw.  The  FAA  concurs  that  this 
scenario  is  possible.  However,  the 
modification  required  by  this  AD  will 
prevent  this  situation  from  occurring, 
since  the  modification  positively 
prevents  in-flight  movement  of  the  flight 
controls  below  flight  idle. 

Another  commenter  noted  that,  if  a 
failure  occurred  with  the  controls  in  the 
flight  idle  position  after  installation  of 
the  modification,  the  landing  distance 
would  increase  significantly.  The  FAA 
concurs  with  thi«  scenario;  however,  the 
FAA  has  determined  that  the  factored 
landing  distances  specified  in  the  AFM 
would  allow  for  considerable  margin 
beyond  the  no-reverse-thrust  landing 
(brakes  only),  which  would  adequately 
compensate  for  the  flight  idle  thrust, 
thus  avoiding  a  potentially  unsafe 
condition. 

This  commenter  also  contended  that 
the  impact  of  the  proposal  would 
constitute  a  major  economic  impact  on 
aflected  operators  because  of  the 
escalating  cost  of  several  other  recently 
issued  AD's  related  to  Model  C-212 
series  airplanes,  including  the  proposed 
action.  The  FAA  does  not  concur.  In 
determining  whether  a  proposed 
regulatory  action  is  considered  to  have  a 


"major  economic  impact"  the  FAA  is 
obligated  to  follow  the  criteria  presented 
in  Executive  Order  12291  of  February  21, 
1981.  That  document  states  that  a 
"major  rule  means  any  regulation  that  is 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more."  Based 
on  those  figures  and  those  associated 
with  the  total  cost  impact  of  this  AD 
action,  the  FAA  has  determined  that  this 
AD  is  not  considered  a  "major  rule." 
Additionally,  the  FAA  is  obligated  to 
consider  the  Regulatory  Flexibility  Act, 
which  provides  criteria  for  rulemaking 
officials  to  apply  when  determining  if  a 
proposed  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  FAA's  analysis  indicates 
that  the  cost  estimates  established  for 
this  AD  action  do  not  constitute  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Further,  the  FAA  considers  that  the  cost 
of  the  required  modification  is 
reasonable  in  light  of  the  fact  that  it  will 
provide  a  permanent,  improved  level  of 
safety  and  will  ensure  proper  operation 
of  critical  flight  systems. 

Since  issuance  of  the  Notice,  the  FAA 
has  conducted  a  further  review  of  the 
available  data  and  has  determined  that 
the  economic  impact  anlaysis 
paragraph,  below,  must  be  revised  to 
more  accurately  reflect  the  number  of 
manhours  required  to  accomplish  the 
modification  and  to  reflect  the  most 
recent  cost  estimate  of  required  parts. 
Accordingly,  the  numb^  of  manhours 
required  has  been  increased  from  20  to 
100;  the  cost  of  the  modification  parts 
has  decreased  from  $3,000  to  $2,500. 

Since  the  issuance  of  the  Notice, 
CASA  has  issued  Service  Bulletin  212- 
76-07.  dated  July  27. 1990.  which 
describes  procedures  to  modify  the 
propeller  speed  and  pitch  control  system 
so  that  the  control  caimot  be  moved  into 
reverse  thrust  and  so  that  the  propeller 
pitch  settings  cannot  be  adjusted  for 
ground  operation  while  in  flight.  The 
Direction  Gen^rale  de  I'Aviation  Civile 
(DGAC),  the  airworthiness  authority  of 
Spain,  has  classified  this  service  bulletin 
as  mandatory.  The  final  rule  has  been 
revised  to  refer  to  this  service  bulletin 
as  an  approved  means  of  performing  the 
modification. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
noted  above.  These  changes  will  neither 
significantly  increase  the  economic 
burden  on  affected  operators  nor 
increase  the  scope  of  the  rule. 

It  is  estimated  that  44  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 


it  will  take  approximately  100  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  estimated 
cost  for  required  parts  is  $2,500.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $286,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  i06(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
superseding  AD  90-04-11,  Amendment 
39-6508  (55  FR  4831.  February  12, 1990), 
with  the  following  new  airworthiness 
directive: 

CASA:  Applies  to  Model  C-212  series 
airplanes,  certificated  in  any  category. 
Compliance  is  required  within  60  days  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished. 

To  prevent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

A.  Modify  the  propeller  speed  and  pitch 
control  system  so  that  the  control  cannot  be 
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1  into  nvwM  dmst  wliU«  ia  flight  ind 
w  dMt  tb«  pnpaikt  pUdi  MtttMi  oaaaot  b« 
adlhiattd  far  ftoand  opanUflB  waila  in  flight 
in  Moocdanot  wifli  CASA  Sarvlc*  BuDatin 
211-75-07.  dated  July  XT.  1980,  or  in  i  manan 
apprevM  uf  tM  Mnngw.  9ta  ndaidiiatton 
Bmch.  ANM-111 PAA.  TruMport  Aitpkne 
Dinetorata. 

E  An  alternata  maans  of  compHanoa  or 
adtoatoMnt  of  tha  oaaqiliaaoa  Una.  wUdi 
pravldaa  an  accaptabla  laval  of  aafaty,  may 
ba  vaad  whan  approved  by  tha  Manager, 
Standardiiation  Branch,  ANM-113.  FAA. 
Tranaport  Airplane  Directorate. 

Note:  The  reqneat  thould  be  lubmitted 
directly  to  Hm  Manager.  Standardization 
Branch,  ANM-llS,  and  a  copy  aent  to  die 
cogniiant  PAA  Modpal  Inapector  (PI).  The 
PI  will  tfaan  foiwaid  caaukeBta  or 
coocurrenoe  to  the  Manager.  Standardiiation 
Branch.  ANM-113. 

C  Special  flight  permits  may  ba  iasued  in 
accordance  with  PAR  a.l97  and  21.180  to 
operate  airplanes  to  a  base  fai  order  to 
oompty  with  the  requliements  of  this  AD. 

AH  persons  affected  by  thia  directive  who 
have  not  akaady  recaivad  dw  appropriate 
sentoe  dooaaasnts  froD  the  manufaclurar 
■My  obtain  ooplaa  upon  raqueet  to 
Cnnstniccionae  Aerooautkaa  8A,  Getafe. 
Madrid.  Spain.  Thaee  doomants  may  be 
examined  at  the  FAA.  Northwest  Mountain 
Region.  lYansport  Airplane  Directorate,  IBOl 
Und  Avenna  SW..  Ranton.  Washington. 

Tills  aBMndment  supersedes 
Amendment  39-6506.  AD  90-04-11. 

This  amendment  becomes  effective 
March  11. 1981. 

Issued  In  Renton.  Washington,  on  January 
24,1«1. 

DarraO  M.  Pedersoo. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc  91-1417  FIM 1-41-91;  8945  an] 


DEPARTMENT  OP  THE  TREASURY 

brtamal  RevMNM  Swvto* 

26CFR  Parti 
[TAtSM] 
RIN1S46-M70      ' 

D^flnMon  Of  Highly  ComfMnaatwl 
Einployao 


r.  Internal  Revenue  Service, 
Treasury. 

action:  Temporary  rule. 


f.  This  document  contains 
temporary  regu]ati<Mis  relating  to  the 
scope  and  meaning  of  the  term  "highly 
compensated  employee"  in  section 
414(q)  of  the  Internal  Revenue  Code  of 
1966.  They  reflect  rhat^gof  made  by  the 
Tax  Reform.  Act  of  1966  (TRA  '86]  and 
conlonn  the  existing  regulations  to 
section  1114(e)  of  the  Tax  Reform  Act  of 


1966.  Public  Uw  Ma  96-614. 100  Stat 
206S.  M4&  These  temporary  regulations 
provide  goidance  neoeesaiy  to  comply 
with  the  law  and  will  affect  sponsors  of, 
and  participants  in,  pension,  proflt- 
shaiing  and  stock  bonus  plans,  and 
certain  other  employee  benefit  plena. 
The  text  of  the  temporary  reguletions  set 
forth  in  this  document  also  swves  ss  the 
text  of  the  proposed  regulations  for  the 
notice  of  proposed  rulemaking  that 
appeers  in  the  Proposed  Rules  Section  of 
this  issue  of  the  Federal  Register.  These 
temporary  regulations  are  issued  in 
conjunction  with  proposed  regulations 
concerning  qualified  separate  Hnes  of 
business  under  section  414(r)  that  also 
appears  in  the  Proposed  Rules  Section  of 
this  issue  of  the  Federal  Register. 

■PPicnvi  OATC  These  temporary 
regiilations  are  effective  for  years 
beginning  on  or  after  January  1, 1967. 

TON  PUNTNni  WFOWaUTIOII  CONTACT: 
Thomas  G.  Schendt  or  Rh<Hida  G. 
Migdail,  Office  of  the  Assistant  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations],  at  202-633-0649  (not  a 
toll-free  number). 

ttiPniMINTAflY  MPOmiATION: 

Background 

This  document  amends  the  Income 
Tax  Regulati<His  (26  CFR  part  1)  under 
section  414(q)  of  the  Internal  Revenue 
Code  of  1986  (Code).  These  amendments 
conform  the  regulations  to  section 
1114(s)  of  the  Tax  Reform  Act  of  1966 
(TRA '86). 

Amendment  of  Ptopoeed  and  Temporary 
Regulations 

Section  1.414(qHT.  H^Iy 
Compenaated  Employee,  was  originally 
published,  with  i  1.414(s)-lT, 
Compeaaathn,  in  the  Federal  Register 
on  February  19. 1966,  as  temporary 
reguletions  as  well  as  the  text  of 
proposed  regulations  to  amend  the 
Income  Tax  Reguletitms  to  conform  to 
section  1114(a)  of  the  Tax  Reform  Act  of 
1966  (the  "pri«v  regulatfans").  See  53  FR 
4965.  499Bl  Comments  were  solicited  and 
a  hearing  was  heki  on  Deceo^r  4, 1989. 
The  definition  of  highly  compensated 
employee  in  section  4l4(q)  end 
S  1.414(q)-lT  has  been  partially  revised 
in  coniunction  with  the  development  of 
proposed  regulations  under  section 
414(r)  relating  to  qualified  separate  lines 
of  business.  "These  revisioiu  to 
i  1.414(q)-lT  ere  now  reissued  as 
temporary  regulations  and  Um  text  of 
proposed  reguletions  in  order  to  clarify 
their  use  in  applying  the  qoelified 
aeparate  line  of  bosinees  rules  under 
secttaD414(r). 


HllMy 

Section  414(q)  and  1 1.414(q)-lT 
provide  rules  for  determining  which 
employees  are  "highly  compensated 
employees."  This  term  is  used  in  various 
Code  sections  relating  to  qualified 
retirement  plans,  qualified  cash  or 
deferred  arrangements,  and  certain 
other  employee  benefit  plans  for  the 
purpose  of  determining  whether  these 
plans  discriminate  in  favor  of  highly 
compensated  employees. 

One  category  of  highly  compensated 
employees  are  officera  of  the  employer 
with  ccmpensation  above  a  certain 
level  A  second  category  are  employees 
whose  compensation  from  the  employer 
exceeds  $50,000  and  who  are  among  the 
top-paid  group  of  employees  (i.e.,  among 
the  top  20  pensent  of  employees  when 
ranked  by  compensation  from  the 
employer). 

The  determination  of  which 
employees  are  in  the  officer-category 
and  the  determination  of  the  number  of 
employees  in  the  top-paid  group  are 
made  by  excluding  certain  employees. 
These  excluded  employees  are 
enumented  in  section  414(q)  (6)  and 
(11).  Section  1.414(q)-lT,  QAA-4, 
implements  these  statutory  exclusions. 
In  general  an  employee  is  an  excluded 
empkiyee  for  this  purpoee  if  the 
employee  (1)  has  not  completed  6 
months  of  service.  (2)  works  less  than 
17- Vi  boon  per  week.  (3)  works  less 
than  6  months  during  the  year.  (4)  has 
not  attained  age  21.  (5)  is  covered  under 
a  collecttve  bargaining  agreement  or  (6) 
is  a  nonresident  elien  with  no  U.S.- 
Bource  earned  income  from  the 
emidoyer. 

Qualified  Separate  Line  of  Business 
Rules 

Section  414(r)  provides  rules  for 
determining  whether  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  businees  for  certain  purposes, 
including  the  minimum  coverage  and 
minimimi  participation  requirements 
under  sections  410(b)  and  401(aK26)  for 
qualified  retirement  plaiu.  Under 
section  414(rX2)(A),  a  qualified  separate 
line  of  business  must  have  at  least  SO 
employees  on  eadi  day  of  the  year.  For 
this  purpose,  certain  employees  are 
excluded  in  determining  whether  die  50- 
employee  requirement  is  satisfied. 

Although  generaQy  the  same,  there 
are  some  differaices  under  the 
reguletimis  between  the  excludeble 
emplo]rees  for  purposes  of  the  50- 
enployee  requirement  under  section 
414(r)  and  the  exdndable  employees  for 
purposes  of  determining  the  officer 
group  and  Ae  top-paid  group  of 
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esfiplcQwes  under  eactkm  414^.  Pint, 
for  purposes  of  the  'SOeiJoycc 
requirement.  4he  empkiyer  nay  noi  elect 
to  *PP(y  ^a*"Mm 'ge  OT  eervioe 
ne^uiraeMnts  leerer  ^aa  Ihoec  ^ectfifld 
in  section -CMt^  (Ai,  (B),  jQ.  and  (D). 
Seooad.  coUectivBly  baasained 
employees  ace  net  excluded  for 
purposes  of  Ihe  SB-eoiplejwe 
requirement  Finally,  the  applicabk 
period  Cerdetenuoi^g  the  «KcKiSMM  ler 
puipeses  the  S9«aiployee  iieqatMaientis 
not  bamadcai  AedetemiiHstiainyeafr 
look-Tbenk  year  MMler  ooBtioa  4H(^.  bttt 
rather  «a  .the  tcetiag  5«ar  specified  in 
the  regulatioas  'Under  section  -414(f). 

Effective  Date  of  These  l^mporary 
ReguLifiuus 

These  eevised  temporary  neguialieBS 
are  effective  iar  plea  years  tjegiasiing  iMi 
Arbiter  January  1, 1087.  Iiiowever.  fer 
plan  years  beginnias  before  January  1. 
1991,  compliance  with  either  the 
provisions  of  these  revised  temporary 
regulatioiis  «r  She  laoveions  ai  tfie  .pricr 
regulations  constitutes  compliance  with 
these  revised  temporary  regulaliuns. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defineid  in 
Executive  Order  S2291.  Ilien^are.  a 
Itagalateiy  Impact  An^ysis  is  SKA 
required.  It  ha*  beea  detennined  ftat 
section  553(b)  of  the  Administrative 
Proredeec  Act  tf  1I;SC  chapter  S)  aad 
the  RegidaSaiy  HexURty  Act  (S  XiSC 
chapter  6)  do  not  apply  to  these 
tempoisaryftegalBMasn,  and  therefore,  a 
Regulatory  Fteidbility  Amiyeis  is  i«et 
required.  Pursuant  to  section  7805(f)  of 
the  'bitemdl  Revenue  Oede,  the  notice  of 
proposed  rulemaking  for  the  regulalions 
is  being  submitted  to  the  Chief  Counsel 
on  Advocacy  oT  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business- 
Drafting  Information 

The  principal  authors  of  these 
temporary  regulations  are  Thomas  G. 
Schendt  ai^  Rhonda  G.  Migdail,  Orice 
of  the  Assistant  Olner  Coaaael 
(Baqriuyee  Benefits  and  Sxeaipt 
Organiiatseasj.  internal  Revenue 
Servioe.  Haeveiwc.Atiier  personnel  frosn 
the  Service  wid  iheasary  Department 
partio^paAed  kn  their  development. 

Ust  of  SiAqects  fai  26  CFR  1.4D1-0— 
1.425-1 

Employee  beneit  plans,  Employee 
stock  ownership  plans.  Income  taxes, 
Individaal  ndlrennni  accoants. 
Pensions  Stock  opticas. 


Adoptioa  «f  Asaaadsaeafts  «b  the 

Regulniaaa 

Accordingly  26'CFR  parti  is  amended 
asfothnw: 

lacome  Tax  Ragidatiens 

PART1-iMiEHDE0l 

Pmagiaph  l.The  au^ority  citation  for 
part  1  is  amended  by  adding  (he 
following  ciftatinn  to  read  as  fbHows: 

Autfawitic 264J.SII 780S.  *  *  'Motian 
1. 41 4t4)-lT'>a  •also  issued  tinder  .26  (J.Sil 
414IQ). 

he  2.  la  { l.«U(<^T.  Q-«  4s 
repoblidied  aad  A-9  is  amended  by 

revising  the  introductory  text  of 
para«rspii  ^Ij.  by  aevising  paragrapti 
(b)(2)(«(^  ani  by  adding  a  aew 
panayapii  (^,  to  read  as  fattows: 

§V444;(q)-1T   MlfMy  oen^snaated 
en^loyae  (Ten4>orary). 

***** 

Q-9:  How  is  Ihe  "top-paid  gnKfi" 
detenniBed? 


(b)  Number  of  employees  m  the  lop- 
paid  groimd — (1^  e^dnsirms.  Tlie 
number  of  employees  who  are  in  the 
top-paid  group  for  a  year  is  equal  to  20 
percent  «f  the  tetal  nufliber  of  active 
employees  ef  tlie  employer  for  sudi 
year.  However,  96My  far  purposes  of 
Qirtennining  Are  total  number  of  active 
employees  in  <ftte  top-paid  group  for  a 
jwar,  wie  employees  described  in 
paragrapfi  (b^fll  W-  fnJ-  and  (in)  oTtWs 
A-9  are  disiegaided.  Paragraph  (g)  xtf 
this  A-9  provides  rales  for  deleiiiiiiiiug 
RMTse  employees  Who  are  exdluded  Tor 
puipeees  of  applying  set'tion 
414(t')IZJ(A?,  relating  to  Ae  SO-emptayee 
requiieiiieiit  applicable  to  a  qwalified 
separate  (me  of  business. 

(2)  Alternative  &u:lusioaprovisioits 

*  *  * 

(iiij  Metked  af  eieedan.  The  eieciioBs 
in  this  iparagrajrti  {b)(2)  auist  be 
provided  ier  ia  all  p^ns  af  the  employer 
and  must  be  uidferai  and  oensistoat 
with  respect  to  all  situations  in  which 
the  section  414(qJ  definition  is 
applicable  Sa  the  copioyer.  Tbss,  with 
respect  So  ail  plan  years  begiiaaag  in  tite 
sanse  cidendar  yeaz,  ikie  enphiyer  mast 
apply  the  test  aralonaly  far  porpoaes  of 
deteiMiiiing  its  top-paid  gratf)  with 
respect  So  all  its  qualified  plans  and 
employee  beacfit  piaas.  If  ailiar  election 
is  ichaay  d  during  the  detersiiBBlien 
year,  aa  irec^criabon  of  tlie  ioak-lsdc 
year  bsMed  oa  the  aaw  electjaa  is 
retailed,  psiovidad  the  change  in 


eAactian  dees  not  lasah  ia 
discrimination  in  operation. 

(g)  Excluded  employees  under  section 
414(r)(2)(A)—{r\  In  general  This 
paragraph  (g)  provides  the  rules  Tor 
determining  whidi  employees  are 
excluded  employees  for  purposes  of 
applying  section  414(r)(2)(Ai.  relaHngto 
we  viO  employee  requirement  trpprrcatjre 
to  a  qualified  separate  iine  of  busiaess. 

(2)  Excluded  emplofeee-^)  Age  and 
service  exclusion.  All  employees  are 
excluded  who  are  described  in 
paragraph  (b](1)(i]  of  this  A-9  (relating 
♦o  enblusions  based  on  age  or  servrce). 
For  this  purpose,  the  rnies  in  paiagiHplis 
(e)  and  (f)  of  this  A-9  (relattog 
respectively  to  the  17'/^  hour  rule  and 
the  6-month  rule)  apply.  'However,  the 
election  in  paf^graph  (bJIZK^l  of  this  A-9 
(perroitUng  the  eoyloyer  to  elect 
reduced  minimum  age  or  service 
requirements]  does  not  apply. 

(ii)  Nonresident  alien  exclusion.  All 
employees  are  exdnded  who  are 
described  in  paragraph  (b)(l](ii]  of  this 
A-9  (relating  to  the  exclusion  of 
nonresideiTt  aliens  with  no  U.S.-SDurce 
income  from  Ae  employer). 

(iii)  lacJasion  of-en^pJoyees  covered 
under  43  coUective  bargaimiaf 
agreement.  All  employees  are  iaotnded 
who  are  described  in  paragraph 
(b](l](iii)(A]  of  this  A-9(relatir\g  to 
employees  covered  under  a  collective 
bargaiaiqg  agnaiiasit).  aad asha are  aot 
otherwise  described  in  paragraph  4^KZ) 
(i)  or  (ii)  of  this  A-9.  For  this  purpose, 
the  exclusion  in  paragra|A  (l3^)(iii)fB) 
of  this  A-9  and  the  related  alaobon  ia 
paragraph  (b)(2](ii)  of  this  A-9  do  not 
apply. 

(3)  AppiiasMepmiod.  The 
detenainatiDO  of  which  empioyees  are 
excluded  empileyaes  is  made  on  ^e 
baais  affte  tsatiag  year  specified  in  the 
regulations  under  section  414(iO  and  not 
on  the  basis  of  the  detenninatton  year  ar 
the  look-back  year  under  section  414(q). 
***** 

TJtere  is  a  aeed  lor  immediate 
guidance  with  respect  to  tlie  provisions 
contained  ia  this  Treasury  decisioa. 
Section  41<4(q]-is  gener«Uy  ap9>licabie  to 
provisions  that  refer  to  it  for  years 
beginniag  <aa  «r  after  |aauary  1, 1967. 
For  this  feasaa,  ii  is  therefore  found 
impracticabie  asid  contrary  to  the  puhisc 
interest  to  issae  tlds  Treoeary  decision 
with  SHJtioe  aad  piddic  praoednre  uadar 
section  SSa(b)  of  Title  5  of  *e  United 
States  Oode  oraubfoct  to  the  <effective 
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date  limitadon  of  section  553(d)  of  that 

tide. 

MdMd  I.  Miophy. 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  lanuary  17, 1991. 
KMiMdi  W.  GidMO. 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc  n-2319  Filed  1-31-91;  8:45  am] 


NATIOMAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36CFRPwt1222 

Creation  and  Mahrtanance  of  Recorda; 
I  Proper  Documentation 


CFR  Correction 

In  title  36  of  the  Code  of  Federal 
Regulations,  parts  200  to  End,  revised  as 
of  July  1, 1990,  the  word  "not"  was 
inadvertently  omitted  from  the  third  line 
of  11222.36(a)(3).  Paragraph  (a)(3)  of 
i  1222.36  should  read: 

|i2a2Jt 

(a)  *  *  • 


(3)  Diaries,  journals,  personal 
correspondence,  or  other  personal  notes 
that  are  not  prepared  or  used  for,  or 
drcidated  or  communicated  in  the 
course  of,  transacting  Government 
business. 

114 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

(EPA/O8W-fm.-3e01-2] 
RIN20SO-AA7t 

Haardoua  Waate  Management 
Syatam;  IdenUflcalion  and  Uatlng  of 
Haardoua  Waatr.  Toxicity 
Otaracteriatlc;  Hydrocarbon  Recovery 


AOINCv:  Environmental  Protection 

Agency. 

action:  Interim  final  rule. 

auMMARV:  On  October  5. 1990  (55  FR 
40634),  the  Agency  promulgated  an 
interim  final  rule  extending  the 
compliance  date  of  the  Toxicity 
Characteristic  until  January  25, 1991  for 
groundwater  that  is  reinjected  or 
reinfiltrated  during  existing  hydrocarbon 
recovery  operations  at  petroleum 
refineries,  marketing  terminals,  and  bulk 
plants.  Today's  action  further  extends 
this  compliance  date  until  March  25, 
1991,  in  order  to  allow  the  Agency 


sufncient  time  to  fiilly  evaluate 
comments  received  on  this  issue. 
cmcnvi  OATS:  February  1, 1991. 

ADOmssu:  The  public  docket  for  this 
rulemaking  is  located  at  Room  M2427. 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington,  DC 
20460.  The  docket  number  assigned  to 
this  notice  is  F-90-PRAS-FFFFF.  The 
EPA  RCRA  docket  is  open  from  9  a.m.  to 

4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  To  review 
docket  materials,  the  public  must  make 
an  appointment  by  calling  (202)  475- 
9327.  A  maximum  of  50  pages  may  be 
copied  from  any  regulatory  docket  at  no 
cost.  Additional  copies  cost  $0.20  per 
page. 

TON  TONTHCN  MTONMATION  CONTACR 

For  general  information  about  this 
notice,  contact  the  RCRA/Superfund 
Hotline  at  (800)  424-0346  toll  free,  or 
(202)  382-3000  in  the  Washington.  DC 
metropolitan  area.  For  information  on 
specific  aspects  of  this  notice,  contact 
Dave  Topping,  Waste  Identification 
Branch,  Office  of  Solid  Waste  (OS-333), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC 
20460.  (202)  382-7737. 
su^eiiMeNTANv  intonmation: 

I.  Background 

On  October  5. 1990  (55  FR  40634).  the 
Agency  promulgated  an  interim  final 
rule  extending  the  compliance  date  of 
the  Toxicity  Characteristic  until  January 
25, 1991  for  groundwater  that  is 
reinjected  or  reinfiltrated  during  existing 
hydrocarbon  recovery  operations  at 
petroleum  refineries,  marketing 
terminals,  and  bulk  plants. 
Subsequently,  on  November  7, 1990,  the 
Agency  proposed  to  further  extend  this 
compliance  date  until  January  25. 1993 
(55  FR  46829).  The  public  comment 
period  for  that  proposal  ended  on 
December  25, 1990.  Today's  action 
provides  an  additional  short  extension 
of  the  Toxicity  Characteristics 
compliance  date  for  the  subject 
operations  until  March  25, 1991,  in  order 
to  allow  the  Agency  sufficient  time  to 
fully  consider  the  comments  received  on 
the  November  7  proposal. 

n.  Interim  Final  Rule 

The  Agency  is  invoking  two 
authorities  for  this  short  extension  of  the 
interim  final  rule  action.  First,  EPA  is 
invoking  the  good  cause  exemption  in 
section  553(b)(3)  of  the  Administrative 
Procedure  Act  to  immediately  change 
the  compliance  date  with  requirements 
imposed  by  the  TC  for  wastes  involved 
in  specific  product  recovery  activities. 
Second  EPA  is  invoking  the  authority  in 

5  U.S.C.  705.  The  groundwater  will  not 


be  a  Federal  hazardous  waste  during  the 
period  of  this  limited  additional 
extension.  EPA  has  only  recently 
received  comments  on  these  operations 
and  believes  that  continued  operations 
of  these  activities  are  important  for 
environmental  protection.  Without  the 
immediate  change  of  the  compliance 
date  for  these  operations,  such  activities 
might  cease  prior  to  the  Agency's 
evaluation  of  comments  on  its  proposal 
to  extend  the  compliance  date  for  two 
years.  Therefore,  at  petroleum  refineries, 
marketing  terminals,  and  bulk  plants 
currently  engaged  in  hydrocarbon 
recovery  operations  stemming  from 
handling  crude  petroleum  and 
immediate  products  of  petroleum 
refining,  the  compliance  date  for  the  TC 
is  extended  until  March  25. 1991. 
Facilities  with  existing  contracts  for 
construction  of  these  operations  are  also 
included  within  the  scope  of  today's 
notice. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste,  RecycUng. 
Dated:  January  24. 1991. 

WUliam  K.  RaiUy. 
Administrator. 

For  the  reasons  set  out  in  the        

preamble,  chapter  I  of  title  40  of  the  CFR 
part  261  is  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  8905,  eei2(a),  6921, 
6922.  and  6938. 

2.  Section  261.4  is  amended  by 
revising  paragraph  (b)(ll)  to  read  as 
follows: 

9261.4    Exclusions. 
•        •        *        •        * 

(b)  *  *  * 

(11)  Ground  water  that  exhibits  the 
Toxicity  Characteristic  in  i  261.24  of 
this  part  that  is  reinjected  or  infiltrated 
pursuant  to  existing  hydrocarbon 
recovery  operations  undertaken  at 
petroleum  refineries,  marketing 
terminals,  and  bulk  plants  handling 
crude  petroleum  and  immediate 
products  of  petroleum  refining  until     - 
March  25. 1991. 


[FR  Doc.  91-2427  Filed  1-31-ei;  8:45  am] 
MUJNO  CODC  ( 
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DEPAfrmeMTOF  transportation 

Maritime  Admlnietration 

RIIIS133-AA8i 

Proceduree;  New  SutipAft  B— 
Application  forDeslgnaflon  of  Vessels 


AOBNCV:  MttEiUme  Adainistntioo. 
Departmeot  of  Txans^ertation. 
ACiaON:  Final  nbe. 

SUMMANV:  Public  Law  101-424,  enacted 
November  28,  199Ql  directs  the  Secretary 
of  Tcamtpartatiee  {Secretary)  to  issue 
regulations  establishing  requirements 
for  designation  of  vessels  as  "American 
Great  Lakes  vessels."  Such  designation 
would  exempt  ceitaia  U.S.-flag  vessels 
from  certain  restnctions  wUk  rsspeot  to 
the  carriage  af  preiereece  cargoes 
otherwise  imposed  by  section  901{b)«f 
the  Merchant  Marine  Act,  1936,  as 
amended. 

EFFECTWC  OATl:  Febnuiy  1, 1991. 
TON  PMNTNER  INTOMaATRM  OONT  AC3^ 

Edmund  T.  Somner,  Jr.,  Ciiief,  Division 
of  RegvlettaBS  end  Adunnatrative  Law, 
Maritime  AdraintstiBtion.  Bepartnent  of 
Transpertatton.  *D0  Seventh  Street  SW.. 
Reera  7121,  Waahiaftan,  DC  20590, 
TcOephene:  (20^  Si6^aei. 

9m^)  ef  dK  MeiidiaBtMeiiee  Act.  1938, 
as  amended  (W  vpp.  U.S.C.  12<l(bl) 
requiree  that  eft  Icniet  80  per  cemtimi  (75 
per  centara  «^  respect  to  agricult\n^ 
coaanAtiesfmreeent  to  46  epp.  D.S.C. 
1241ffS  ef  "fte  gross  lemage  df 
equipraeirt.  aiBterieis  or-oomnodities 
prociued  or  obtained  by  the  United 
States  ibr  its  iflWB  account  or  for  ^ 
t  ef  any  feseign  nation  wMhoet 


lelartiii  siiaisit,  wkich  any  be 
traneported  «n  oceen  vessels,  shall  be 
tram^oled  onfrivately  owned  United 
States-lkis  cemmerdal  vessels.  Section 
OOtM  speotfies  that  die  term  '^vate^r 
own^  United  StBtes-Hag  commercial 
vessets*'  shafinet  indede  a  vessel  tiiet 
has  ibeea  (1)  baOt  outside  tbe  Uidted 
States;  t^  nbelb  evlside  Ibe  United 
States;  ta  (3)  ^locumeBted  under  any 
foreipi  ssgietiy.  untM  ibet  vessel  ehall 
have  teen  'domwwrtled  under  the  laws 
of  the  iMtedStatee  for  three  yens. 
Sobtitle  B  (tf  PiMic  Lew  iei-'«24 
estabiirihes  the  criteria  for  designating 
vessels  '"AnwiiGan  Gmet  Idkm 
vesseb.*'  ewuaipl  fipsm  tlw  4hree  yeat 
waMing  TeetsidHan.  Hwse  oriterie  em 
thab  <t)  Hie  vsessl  is  decsenented  under 
thelesM  ef«ie  United  States:  [2)  ^ 
Secretary  noeivse  anapplicayon  far 
such  deeigaaiion  la  aoDer^anoe  mitk 


regdiatioas  te  be  isseed  by  the 

Secretat^  (S§  4he  vessel  ewner  enters 
into  an  agreewewlt  with  tiie  Secretary 
that,  in  this  eweelt  of  i«<i«cation  of  such 
designatioa  ier  a  veesel  determined  by 
Hie  Secretary  to  i)efieoee8efy  to  fte 
defease  of  Ihe  Ifi^ed  States,  ^e  United 
States  shaft  fcave,  distnig  Hk  126  days 
aftco-  «ooh  revooetion,  the  exdesive  n^ 
to  purchase  tfie  vessel  for  a  price  ftat  is 
the  greater  «f  iie  mseeTs  wsdd  maricet 
value  or  ^wesed  'oost  te  the  trvmet,  less 
an  aneunt  fervesse)  depneciatioa;  (4) 
the  vessel  is  ntft  mere  than  6  years  old 
and  not  less  fhan  1  yesr  eld  on  the  date 
of  deei^MEtion.  except  that  the  vessel 
may  be  not  more  firan  11  years  old  if  the 
Secretory  determines  that  suitable 
vessels  are  not  evaileble  for  providing 
the  "type  of 'service  for  which  the  vessel 
wfflbe  used  affter  designation;  and  (5) 
the  vessd  has  not  been  previously 
designated  as  an  American  Great  Lakes 
vessel.  'SobtitJe  B  requires  fte  Secretary, 
not  'hrter  than  TW  days  after  enactment  erf 
Pdblic  Law  l(n-£24,  to  issue  reigulations 
establislnng  requirements  for  the 
satnmssrion  of  applications  for 
designation  of  vessels  as  American 
Great  Lakes  vessels. 

Rulemaking  Anatysas  and  Notices 

Executive  Order  12291  (Fedeml 
Regulation)  oadDOTReguiatory 
Pol  idee  tmd  FrooBdures 

The  Maritime  Adminietrator  has  made 
a  ■JeleiiiiiHatiuH  tiaft  Ifats  raietflftking 
meets  none  of  the  criteria  in  Executive 
Order  12291  Tor  a  maior  rule.  Hiis 
rulemaking  will  have  minimal  econoiaic 
impact.  The  rule  will  a^ect  only  owsecs 
of  vessels  that  are  presently  ineligible  to 
carry  preference  cargoes.  U  these 
vessels  qualify  under  the  criteria  in 
Public  Law  101-624,  those  owners  may 
apply  for  and  enter  into  an  agreement 
v^th  XtLB  Secretary  that  v«rill  allow  them 
to  carry  preference  cargoes  without  their 
vessel  heviag  been  daonnented  under 
the  laws  of  l£e  United  States  fer  a 
period  of  three  years.  It  prescribes 
application  requirements  for  the  vessel 
owner,  and  estabUshes  a  fee  tfiat  is 
sufficient  to  cover  the  cost  of  processing 
the  ap^icetien.Hiis'ride  will  not 
adversely  a%ct  competition, 
enqnoynent.  snestnent.  pvductivity, 
innovB^on,  or  fte  ebSlty  of  United 
Stetes-based  enterprises  to  compete 
with  fere^^n-beeed  enterprises  in 
domestic  or  export  aiai^ets. 
Accordingly,  under  Depaitraent  of 
Transportation  leguluftuiy  policies  and 
prooederes  f44  FR  11834,  yeJUiuaiy  26, 
1979]  a  'detnminaSon  has  been  made 
that  'ttds  rognltftion  is  nonsignificant  and 
that  a  fuB  leydatwy  trvailuatiuu  is 
unnecessary. 


Regulatory  Flexibility  Act 

T%is  final  role  will  heve  iidnimal 
economic  impact.  The  Maritime 
Administration  certifies  that  it  wUl  not 
have  a  signifioent  economic  liapact  on  a 
siAnAantial  number  of  small  entities. 

Executive  Order  12612 

This  final  rule  has  been  reviewed 
under  Executive  Order  12B1Z 
Federalism,  and  It  has  been  detemined 
that  it  does  not  have  su^icient 
impiicattons  for  iederriism  to  wwratft 
preparation  dm  FederaUsm 
Assessment. 

Paperwork  Reduction  Act 

This  rule  contains  a  new  reporting 
requirenent  in  i  366.12  w^ich  is  within 
the  scope  oiike  Paperwork  Rwriaction 
Act  of  l«e  iPek  1.  96-611),  te..  as 
appUcation  pracedure  raandeSed  by  Aib. 
L  101'ffi4  tbat  is  under  consideratien  by 
the  Office  of  AflaMigement  end  Budget. 

Natkmai  Eavmmmentcl  ^Ucf  Act 

This  rule  does  not  affect  the 
environment  and  does  not  require  an 
environ  mental  impact  statement  onder 
the  National  £nvironmeatai  A»licy  Act 
of  1060. 

Exemption  from  Notice  and  Public 
Comment  Procedare 

This  rale  tmrohres  an  agency 
procedure  eetabUsfaiag  an  appUcatian 
rufaimd  by  etelate.  and  is  therefore 
exempted  by  S  USJC.  9SS(b^A)  from  Hhe 
notice  and  puUic  oomment  procedures 
otheiwise  iieqoked  by  S  U-S-C  559^). 
F^u4beBnope,  Public  Lew  101-«24 
lequires  the  Secretary  to  issue  these 
regeletions  net  teter  than  66  ^xyt  after 
its  enactment  on  November  28,  T99D. 
Accordingly,  the  Maritime 
Administration  finds,  pursuant  to  5 
U.S.C  S53(d7(3).  good  cause  to  make  this 
regulation  effective  immediately. 
(Frt)ruary  1, 1991J. 

IM  of  Subjects  in -IStTR  Pnl  380 

Administrative  practice  and 
procedure,  maritins  earners. 

PART  SBO-IAMENDEDl 

For  the  reasons  set  forth  in  "flie 
preamble,  a  new  sutipart  B  to  46  CFR 
part  38018  added  as  follows — 

1.  In  the  Tflible  of  Contents,  remove 
"[Reserved]"  after  "Subpart  B  — ",  and 
add  the  title.  "Application  for 
Designation  ef  Vessels  es  American 
Great  Lakes  VesMis",  ioUowed  by  the 
contents,  as  foMows — 


I 
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Stc 

380.10  PurpOM. 

380.11  Designation  of  American  Great  Lakes 
vessels. 

380.12  Application  requirements. 

2.  Remove  the  designation 
"[Reserved]"  in  the  subpart  B  title  and 
add  a  title,  Authority  and  text,  to  read 
as  follows — 

Subpert  B— AppicatkNi  f or 
Deeignation  of  Veeaele  es  American 
Great  Lakes  Veeeeto 

Authority:  Sec.  204(b).  Merchant  Marine 
Act,  1938,  as  amended.  (46  a  pp.  U.S.C. 
1114(b));  SubbUe  B.  Pub.  L  101-624;  49  CFR 
1.68. 

S3ao.10    Purpose. 

The  purpose  of  this  subpart  is  to 
prescribe  the  requirements  for  the 
submission  of  applications  for 
designation  of  vessels  as  American 
Great  Lakes  vessels,  subject  to  the 
conditions  imposed  by  section  1522  of 
Public  Law  101-624  (November  28, 1990]. 

S3M.11    DMignatton  of  American  Great 

The  Secretary  shall  designate  a  vessel 
as  an  American  Great  Lakes  vessel  if— 

(a)  The  vessel  is  documented  under 
the  laws  of  the  United  States: 

(b)(l]  The  vessel  is  not  more  than  8 
years  old,  and  not  less  than  1  year  old, 
on  the  effective  date  of  the  designation: 
or 

(2]  The  vessel  is  not  more  than  11 
years  old,  and  not  less  than  1  year  old. 
on  the  effective  date  of  the  designation, 
and  the  Secretary  determines  that 
suitable  vessels  are  not  available  for 
providing  the  type  of  service  for  which 
the  vessel  will  be  used  after  designation; 

(c)  The  vessel  has  not  been  previously 
designated  as  an  American  Great  Lakes 
vessel:  and 

(d)  The  person  who  will  be  the  owner 
of  the  vessel  at  the  time  of  such 
designation  agrees  to  enter  into  an 
agreement  with  the  Secretary  which 
provides  that  if  the  Secretary  determines 
that  the  vessel  is  necessary  to  the 
defense  of  the  United  States,  the  United 
States  Government  shall  have,  during 
the  120-day  period  following  the  date  of 
any  revocation  of  such  designation  an 
exclusive  right  to  purchase  the  vessel  for 
a  price  equal  to — 

(1)  The  approximate  world  market 
value  of  the  vessel;  or 

(2)  The  cost  of  the  vessel  to  the  owner 
less  an  amount  representing  reasonable 
depreciation  of  the  vessel,  whichever  is 
greater. 

f  310.12    AppHcatkm  requirements. 

{a]  Submission.  An  application  for 
designation  of  one  or  more  vessels  as  an 


American  Great  Lakes  vessel  shall  be 
filed  with  the  Secretary.  Maritime 
Administration,  Department  of 
Transportation.  400  Seventh  St.  SW.. 
Room  7300,  Washington.  DC  20590,  at 
least  60  days  prior  to  the  date  when  the 
owner  wishes  to  commence  operation  of 
one  or  more  vessels  with  such 
designation.  The  application  shall  state 
with  speciHcity  that  the  vessel  complies 
with  the  requirements  of  §  380.11. 

(b)  Fee.  Each  application  shall  be 
accompanied  by  a  fee  of  $50  per  vessel. 
Payment  shall  be  made  by  cashier's 
check,  certified  check,  or  money  order, 
payable  to  "Maritime  Administration." 

(c]  Unavailability  of  suitable  vessels. 
Where  the  owner  requests  that  the 
Secretary  make  a  determination  that 
would  allow  the  designation  of  one  or 
more  vessels  that  would  be  over  6  years 
of  age,  but  less  than  11  years  of  age,  on 
the  effective  date  of  designation,  the 
owner  shall  include  with  the  application 
all  relevant  and  material  information 
from  which  the  Secretary  may  determine 
that  suitable  vessels  will  not  be 
available  for  the  type  of  service  in  which 
the  vessel(s]  will  be  used  after 
designation. 

Dated:  January  28, 1991. 

By  order  of  the  Maritime  Administration. 
lames  E.  Saari. 

Secretary,  Maritime  Administration. 
(FR  Doc.  91-2423  Filed  1-31-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  652 
(Doclcet  No.  900124-0127] 

Atlantic  Surf  Ciam  and  Ocean  Ouahog 
Fishery 

AOCNCV:  National  Marine  Fisheries 
Service  (NMFS],  NOAA.  Commerce. 
ACTION:  Notice  of  closure  of  the  Georges 
Bank  area  to  fishing  for  surf  clams  and 
ocean  quahogs. 

summary:  This  notice  continues  the 
closure  of  an  area  known  as  Georges 
Bank  of  fishing  for  surf  clams  and  ocean 
quahogs  due  to  high  concentrations  of 
paralytic  shellflsh  poison  (PSP]  currently 
found  in  these  species.  The  closure  is 
specific  to  the  Hshing  grounds  east  of  69* 
W.  longitude,  and  south  of  42'20'  N. 
latitude.  The  area  will  remain  closed 
until  the  Secretary  determines  that  the 
adverse  environmental  conditions 
caused  by  the  PSP  toxin  are  no  longer 
present.  The  intended  effect  is  to 
prevent  the  harvest  of  surf  clams  and 


ocean  quahogs  which  are  rendered 
unhealthful  by  the  PSP  toxin. 

EFFECTIVE  DATES:  January  28, 1991. 

FOM  FURTHER  INFORMATION  CONTACT: 

Jack  Terrill,  Resource  Policy  Analyst. 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA,  01930, 
Telephone:  508-281-9252. 

SUeKEMENTARV  INRMIMATION:  Under 
the  emergency  action  authority  of 
section  305(e]  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  the  Secretary  issued  an 
emergency  interim  rule  effective  on  May 
25, 1990  (55  FR  22336.  June  1. 1990] 
closing  that  portion  of  the  New  England 
Area  located  east  of  69*  W.  longitude  to 
fishing  for  surf  clams,  ocean  quahogs, 
blue  mussels,  and  other  mollusks.  An 
extension  of  the  emergency  interim  rule 
was  published  on  August  30, 1990  (55  FR 
35435],  which  extended  the  effective 
data  until  November  21, 1990. 

The  U.S.  Food  and  Drug 
Administration  has  advised  the  NMFS 
that  a  problem  still  exists  and  has 
recommended  that  the  area  remain 
closed.  Testing  of  surf  clams  harvested 
in  October  determined  PSP  levels  of 
between  742  and  1502  micrograms/lOO 
grams  (fig/lOOg].  August  samples  of 
ocean  quahogs  yielded  PSP  levels  of 
between  360  and  406  ^g/lOOg,  while  an 
October  sample  yielded  80  ^g/lOOg.  The 
maximum  safe  level  for  PSP  toxin  is  80 
fig/lOOg.  Ingestion  of  PSP  toxin  is  known 
to  cause  severe  illness  or  death  in 
humans.  For  this  reason,  the  PSP  levejs 
reported  represent  a  severe  adverse 
environmental  condition  that  warrants 
the  continued  closure  of  the  Georges 
Bank  Area  for  surf  clams  and  ocean 
quahogs. 

Section  305(e)  of  the  Magnuson  Act 
allows  the  Secretary  to  take  emergency 
action  to  close  an  area  but  such  action  is 
limited  to  a  total  of  180  days.  This  action 
was  taken  and  expired  on  November  21, 
1990.  Section  652.23(a]  of  the  final 
regulations  governing  the  Atlantic  Surf 
Clam  and  Ocean  Quahog  Fishery  (55  FR 
24184,  June  14, 1990)  provides  that  an 
area  may  be  closed  to  fishing  the  surf- 
clams  and  ocean  quahogs  because  of 
adverse  environmental  conditions.  Such 
closure  will  remain  in  effect  until  the 
Secretary  determines  that  the  adverse 
environmental  conditions  have  been 
corrected.  When  it  was  determined  that 
there  was  considerable  likelihood  that 
the  PSP  toxin  would  continue  to  be 
found  in  shellfish  in  the  area  beyond 
this  data,  the  Secretary  initiated  action 
by  notice  published  on  September  12, 
1990  (55  FR  37500).  The  notice  proposed 
a  continued  closure  of  the  area  to  fishing 
for  surf  clams  and  ocean  quahogs  and 
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specified  a  public  hearing  schedule  and 
that  public  comments  would  be 
accepted  until  October  12, 1990. 

Public  hearings  were  held  in 
September  which  presented  the  results 
of  the  most  recent  samples  taken  from 
the  area.  All  public  comments  received, 
favored  the  continued  closure  as  long  as 
the  PSP  toxin  was  evident  in  the  surf 
clams  and  ocean  quahogs  harvested 
there.  There  were  no  written  comments 
submitted. 

Based  on  the  comments  received  and 
the  continued  presence  of  the  PSP  toxin, 
the  Secretary  has  determined  that  a 
continued  area  closure  is  appropriate  to 
protect  public  health.  This  action 
prohibits  fishing  for  and  landing  surf 
clams  or  ocean  quahogs  in  the  area  east 
of  69*  W.  longitude,  and  south  of  42'20' 
N.  latitude.  The  area  will  remain  closed 
until  the  Secretary  determines  that  the 
adverse  environmental  conditions 
caused  by  the  PSP  toxin  are  no  longer 
present.  If  such  a  determination  is  made, 
notice  will  be  provided  in  the  Federal 
Register  of  the  Secretary's  proposed 
action  to  reopen  the  area.  A  conunent 
period  will  be  provided  for,  before  any 
final  action  is  taken. 

Classification 

This  action  is  authorized  by  50  CFR 
part  652,  and  is  taken  in  compliance 
with  E.0. 12291. 

Autlwrity:  16  U.S.C  1801  et  seq. 

List  of  Subjects  infiO  CFR  Part  652 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  28, 1901. 
Richard  H.  Schaefar, 

Director  of  Office  of  Fisheries.  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  91-2370  FUed  l-2ft«:  6:12  pmj 
HLUIM  COM  MIO-a-M 


50CFRPart6S2 

(Docket  No.  900124-0127] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fishery 

aoency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  reopening  of  the 
Chincoteague  surf  clam  closed  area. 

summary:  NOAA  issues  this  notice  to 
reopen  an  area  designated  as  the 
Chincoteague  closed  area  that  has  been 
closed  to  surf  clam  fishing  since  1980 
due  to  the  presence  of  small  surf  clams. 
This  reopening  will  allow  harvest  of  surf 
clams  that  were  protected  to  allow  them 
to  produce  greater  yields. 


DATES:  This  notice  is  effective  January 
28,1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  H.  Jones,  Resource  Management 
Specialist,  508-281-9273. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  implementing  Amendment  8  to  the 
Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fishery  (FMP)  was  published  on  June  14, 
1990  (55  FR  24184).  Section  652.23 
(Closed  areas)  of  the  regulations  was 
made  effective  on  July  9, 1990.  Section 
652.23  specifies  the  actions  the  Secretary 
must  take  to  close  or  reopen  an  area  to 
surf  clam  or  ocean  quahog  fishing.  These 
actions  include  the  publication  of  a 
notice  in  the  Federd  Register  of 
proposed  action  to  reopen  an  area 
previously  closed  to  surf  clam  fishing, 
the  holding  of  a  public  hearing,  a  request 
for  comments,  and  the  publication  of 
final  action  after  consideration  of  the 
comments  received.  A  notice  of 
proposed  action  was  published  on 
September  12. 1990  (55  FR  37500], 
requesting  comments  on  the  reopening 
of  the  Chincoteague  closed  area.  Public 
hearings  were  held  on  September  19,  25, 
and  26, 1990,  at  locations  in  New  York, 
Maryland,  and  New  Jersey.  All 
commenters  favored  opening  the  area. 
The  regulations  provide  that  an  area 
may  be  reopened  by  the  Secretary  if 
"the  average  length  of  the  dominant  (in 
terms  of  weight)  size  class  in  the  area  to 
be  reopened  is  equal  to  or  greater  than 
4.75  inches."  Recent  survey  information 
indicates  that  the  average  size  class  of 
the  surf  clams  in  the  ChLicoteague  area 
is  5.0  inches.  Consequently,  the 
Secretary  has  determined  that  the 
reopening  criteria  for  the  Chincoteague 
area  has  been  met.  After  reviewing  the 
results  of  the  hearings  and  comments 
received,  the  Secretary  has  decided  to 
implement  the  Mid-Atlantic  Fishery 
Management  Council's  recommendation 
to  reopen  the  Chincoteague  surf  clam 
closed  area.  In  keeping  vnth  the 
management  philosophy  adopted  by 
Amendment  8,  no  effort  restrictions  are 
proposed  for  the  reopened  area. 

Area 

The  area  designated  for  reopening  is 
defined  as  follows:  Chincoteague  Closed 
Area — located  between  18  and  27  miles 
offshore  between  Chincoteague  Inlet 
and  Wachapreague  Inlet. 

Latitude  Longitude 

37*43.2'  N.  76'0a8'  W. 

37*42.5'  N.  74*55  J'  W. 

3r27r  N.  75*00.3'  W. 

3r28.3'  N.  TS'lAS  W. 

3r«3.Z  N.  75'OOJI'  W. 


Classification 

This  action  is  authorized  by  50  CFR 
pari  652,  and  is  taken  in  compliance 
with  EO.  12291. 

Authority:  16  U.S.C.  1801  et  seq. 

List  of  Subjects  in  SO  CFR  part  852 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  28, 1991. 
Richard  H.  Schaefar, 

Director  of  Office  of  Fisheries  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  91-2371  Filed  1-28-91:  5:12  pm] 

BILUNO  CODE  3S1»-22-M 


50  CFR  Part  652 

[Docket  No.  900124-0127] 

Atlantic  Surf  Clam  and  Ocean  Ouahog 
Fishery 

aoency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Notice  of  suspension  of  surf 
clam  minimum  size  limit. 

summary:  NOAA  issues  this  notice  to 
inform  the  public  that  the  minimum  size 
limit  of  4.75  inches  (12.065  cm]  for 
Atlantic  surf  clams  is  suspended.  This 
action  is  taken  under  the  authority  of 
section  652.22{a](l],  which  allows  for  the 
annual  suspension  of  minimum  size  limit 
based  upon  set  criteria.  The  intended 
effect  is  to  reduce  a  regulatory  burden 
and  discard  mortality  while  allowing  for 
more  selective  harvest  practices.  This 
action  is  taken  to  remove  a  regulatory 
restraint,  in  accordance  with 
Amendment  8  to  the  Fishery 
Management  Plan  for  the  Atlantic  Surf 
Clam  and  Ocean  Quahog  Fishery  (FMP). 

EFFECTIVE  DATES:  January  1, 1991, 
through  December  31, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Jack  Terrill,  Resource  Policy  Analyst, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA,  01930, 
(508-281-9252). 

SUPPLEMENTARY  INFORMA-PON:  A  final 
rule  implementing  Amendment  8  to  the 
FMP  was  published  on  June  14, 1990  (55 
FR  24184).  Section  652.22  allows  the 
Regional  Director  to  suspend  annually, 
by  publication  in  the  Federal  Register, 
the  minimum  size  limit  for  Atlantic  surf 
clams.  This  action  may  be  taken  unless 
discard,  catch,  and  survey  data  indicate 
that  30  percent  of  the  clams  are  smaller 
than  4.75  inches  (12.065  cm)  and  the 
overall  reduced  size  is  not  attributable 
to  beds  where  growth  of  the  individual 


•* 
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clams  has  been  reduced  because  of 
density  dependent  factors. 

At  its  September  1990  meeting,  the 
Mid-At]antic  Fishery  Management 
Council  (Council)  accepted  the 
recommendations  of  its  Statistical  and 
Scientific  Committee  and  Surf  Clam/ 
Ocean  Quahog  Committee  and  voted  to 
recommend  that  the  Regional  Director 
suspend  the  minimum  size  limit  for  1991. 
The  Council's  action  was  taken  after  the 
most  recent  research  vessel  survey  data 
indicated  that  26.97  percent  of  the  surf 
clams  from  the  Mid-Atlantic  area,  17.20 
percent  of  the  surf  clams  from  the 
Southern  New  England  area,  and  15.64 
percent  of  the  surf  clams  from  the 


Georges  Bank  area,  were  less  than  4.75 
inches  (12.067  cm).  Discard  data  derived 
from  interviewed  vessel  operators  that 
had  conducted  commercial  trips 
reported  an  average  discard  rate  of  12.5 
percent  as  applied  to  the  previous 
minimum  size  limit  of  5  inches. 

This  same  information  was  used  as 
the  basis  for  the  Council's 
recommendation  that  the  minimum  size 
limit  be  suspended  for  the  last  quarter  of 
1990.  The  Council's  recommendation 
was  accepted  by  the  National  Marine 
Fisheries  Service  and  notice  was 
published  in  the  Federal  Register  on 
October  5, 1990  (55  PR  40840}. 


Classificatioa 

This  action  is  authorized  by  50  CFR 
part  652,  and  is  taken  in  compliance 
with  E.0. 12291. 

Authority:  16  U.S.C  1801  et  seq. 

List  of  Subjects  in  SO  CFR  Part  6S2 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  Januaiy  28, 1991. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc  91-2372  Filed  1-28-01;  5:12  pm) 
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Proposed  Rules 


Federal  Register 

Vol.  56,  No.  22 

Friday,  February  1.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart966 
[Docket  No.  FV-91-220] 

Tomatoes  Grown  In  Florida; 
Reopening  and  Extension  of  Comment 
Period  on  Proposed  Rule 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Reopening  and  extension  of  the 
comment  period. 

summary:  Notice  is  hereby  given  that 
the  time  period  for  filing  comments  is 
reopened  and  extended  on  the  proposed 
rule  published  in  the  December  28, 1990, 
issue  of  the  Federal  Register  (55  FR 
53308)  for  Florida  tomatoes.  "The 
comment  period  is  reopened  and 
extended  until  February  19, 1991. 
DATES:  Comments  must  be  received  by 
February  19, 1991. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  in 
triplicate  to:  Docket  Clerk,  F&V,  AMS, 
USDA,  P.O.  Box  96456,  Room  2525-S, 
Washington,  DC  20090-6456.  Such 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Cleric  during  regular 
business  hours. 
FOR  FURTHER  INFORMATION  CONTACT 

Kenneth  G.  Johnson,  Mariceting  Order 
Administration  Branch.  F&V,  AMS, 
USDA,  P.O.  Box  96456,  Room  2525-S, 
Washington.  DC  20090-6456,  telephone 
(202)  447-5331. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  rule  to  change  the  handling 
regulation  for  Florida  tomatoes  was 
issued  under  Mariceting  Agreement  No. 
125  and  Mariceting  Order  No.  966.  both 
as  amended  (7  CFR  part  966),  regulating 
the  handling  of  tomatoes  grown  in 
Florida.  The  mariceting  agreement  and 
order  are  authorized  by  ^e  Agriciiltural 
Marketing  Agreement  Act  of  1937,  as 


amended  (7  U.S.C.  601-674).  The 
proposed  rule  was  issued  on  December 
21, 1990,  and  published  on  December  28, 
1990,  in  the  Federal  Register  (55  FR 
53308].  Jt  proposed  to  change  the 
handling  regulation  to  establish  the 
same  container  and  pack  requirements 
for  fresh  market  shipments  of  Florida 
tomatoes  sold  within  the  regulated  area 
as  are  in  effect  for  fresh  market  tomato 
shipments  to  destinations  outside  the 
regulated  area.  The  proposal  also 
provided  a  limited  exemption  from  the 
handling  regulation  to  handlers  who  are 
producers  who  sell  tomatoes  directly  to 
consumers  at  roadside  stands  andoi- 
pick  operations. 

The  U.S.  Department  of  Agriculture 
has  received  a  request  to  reopen  and 
extend  the  deadline  to  provide  more 
time  for  interested  persons  to  analyze 
the  proposed  rule  and  prepare 
comments.  Reopening  and  extending  the 
comment  period  will  provide  such 
interested  persons  more  time  to  review 
this  proposed  rule  and  submit  written 
views  and  information  pertinent  to  the 
proposed  changes.  Accordingly,  the 
comment  period  is  reopened  and 
extended  to  February  19, 1991. 

list  of  Subjects  in  7  CFR  Fart  966 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements,  Tomatoes. 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

Dated:  January  28, 1991. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  91-2367  Filed  1-31-91;  8:45  am] 

MLUNQ  COOE  341»-(a-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  90-NM-293-AD] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42-300  and  ATR42-320 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale 


Model  ATR42-300  and  ATR42-320 
series  airplanes,  which  would  require 
the  installation  of  a  reinforcing  plate  on 
Stringer  14  at  Frame  25.  This  proposal  is 
prompted  by  fatigue  testing  by  the 
manufacturer  which  has  identifled 
fatigue  diunage  in  the  landing  gear  bay 
area  in  line  with  Frame  25  and  Stringer 
15.  This  condition,  if  not  corrected,  could 
result  in  collapse  of  the  main  landing 
gear. 

DATES:  Comments  must  be  received  no 
later  than  March  21, 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
293-AD,  1601  Ijnd  Avenue  SW..  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACR 

Mr.  Robert  McCracken.  Flight  Test  and 
Systems  Branch,  ANM-111;  telephone 
(206)  227-2118.  Mailing  address:  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Rention,  Washington  9805S-4056. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specnfied 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  befqpe 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
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concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  tbe  Rules 
Docket 

Commenters  wishing  the  PAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
poet  card  on  wfaidi  the  following 
statement  is  made:  "Comments  to 
Docket  Number  go-NM-2S»-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 


The  Direction  G^nirale  de  I' Aviation 
Qvile  (DGAC).  which  is  the 
airworthiness  authority  of  France,  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement,  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  certain  Aerospatiale 
Model  ATR42-300  and  ATR42-320 
series  airplanes.  Results  of  fatigue 
testing  by  the  manufacturer  have 
identified  fatigue  damage  in  the  landing 
gear  bay  area  in  line  with  Frame  25  and 
Stringer  IS.  This  condition,  if  not 
corrected,  could  result  in  collapse  of  the 
main  landing  gear. 

Aerospatiale  has  issued  Service 
Bulletin  ATR42-53-0043.  Revision  3, 
dated  October  30, 1990,  which  describes 
procedures  to  install  a  reinforcing  plate 
on  Stringer  14  at  Ftame  2S.  The  French 
DGAC  has  classified  this  service 
bulletin  as  mandatory,  and  has  issued 
Airworthiness  Directive  90-103-031^) 
addresaing  this  sub|ect 

This  aiiplane  model  is  manufactured 
in  Prance  and  type  certificated  in  the 
United  States  under  the  provisions  of 
1 21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  the  installation  of  a 
reinforcing  plate  on  Stringer  14  at  Frame 
25  in  accordance  with  the  service 
bulletin  previously  described. 

It  is  estimated  that  56  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  80 
manhoun  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  required  parts  will  be  supplied  by 
the  manufacturer  to  the  operators  at  no 
cost  Based  on  these  figiues,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $179J0a 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  die  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  i^eparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "ma|or  rale"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rides 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

The  Proposed  Amancbnent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.&C  106(8)  (Reviaad  Pub.  L  07-440, 
lanuaiy  12. 19S3);  and  14  CFR  IIJS. 

(39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Aeraapatiak:  Applies  to  Model  ATR42-300 
and  ATR42-320  leriea  airplanes.  Serial 
Numbers  3  tlirougii  151,  certificated  in 
any  category.  Compliance  is  required  as 
indicated,  unless  previously 
acootnpUshed. 

To  prevent  collapse  of  the  main  landing 
gear,  accomplish  the  following: 

A.  Prior  to  the  accumulation  of  10,000 
landings,  or  within  30  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
install  a  reinforcing  plate  on  Stringer  14  at 
Frama  2S,  in  accordance  with  Aerospatiale 
Service  Bulletin  ATR42-53-0043,  Revision  3. 
dated  October  30, 1990. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
StandardlsaUon  Branch.  ANM-113,  PAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch.  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 


concunenoe  to  the  Manager.  Standardization 
Branch.  ANM-113. 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  receiveid  th«  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to 
Aerospatiale,  316  Route  de  Bayonne,  31060 
Toulouse,  Cedex  03,  France.  These 
documents  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 

Issued  in  Renton,  Washington,  on  January 
18, 1991. 

Dairell  M.  Pedatsoo, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[PR  Doc  91-2397  Filed  1-31-01;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  90-NM-287-AD] 


DIrsctfvtt;  MeOonnoM 
DougiM  Model  DC-9-80  (MD-SO) 
Seitoe  Airplanes  and  Model  MD-M 
Alrplanee 

AOOtCY:  Federal  Aviation 
Administration  (FAA],  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

•UMMARv:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  appUcable  to  McDonnell 
Douglas  Model  DC-0-80  (MD-80)  series 
airplanes  and  Model  MD-68  airplanes, 
which  currently  requires  inspection  of 
passenger  service  unit  (PSU)  oxygen 
doors  for  proper  seating,  and 
readjustment,  if  necessary.  This  action 
would  require  installation  of  door  stops 
as  terminating  action  for  the  required 
repetitive  inspections.  This  proposal  is 
prompted  by  reports  that  PSU  oxygen 
doors  have  been  pushed  up  past  the 
door  seal  which  has  caused  the  door  to 
jam.  This  condition,  if  not  corrected, 
could  result  in  passenger  oxygen  not 
being  readily  available  for  use  in  the 
event  of  a  cabin  decompression. 
DATIS:  Comments  must  be  received  no 
later  than  March  21. 1991. 


;  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
287-AD,  1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Douglas  Aircraft  Company,  Post 
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O^ice  Box  1771,  Loi^  Beach,  CaUfomia 
90801,  Attn:  Business  Unit  Manager. 
Technical  Publications,  Cl-HCW  (54- 
60).  This  information  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Dh-ectorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington,  or  the  Los  Angeles  Aircraft 
Certification  Office,  322S  East  Spring 
Street.  Loag  Beach,  California. 
Foe  RiRTMea  mromiATioii  contact: 
Robert  T.  Razzeto,  Aerospace  Engineer, 
Los  Angeles  Aircraft  Certification 
Office,  ANM-131L.  FAA,  Transport 
Airplane  Directorate,  3229  East  ^ring 
Street,  Long  Beach,  California  90S06- 
24Z5:  telephone  (213)  BB8-535S. 
SUPKEMENTAinr  inponmation: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  etich 
written  data,  views,  or  argaments  as 
they  may  desire.  Commsnications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  wiQ  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  hght  of  the  comments  received. 

Comments  are  spectficaUy  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  cciranents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

CoBunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  onnments 
submitted  in  respooae  to  this  Notice 
must  submit  a  self-addreraed,  stamped 
post  card  on  whidi  die  fallowing 
statement  is  made:  "Comments  to 
Docket  NnmbCT  90-^JM-287-AD."  The 
post  card  will  be  date /time  stamped  and 
returned  to  the  cconmenter. 

Discussion 

On  October  10, 199a  the  PAA  issued 
AD  90-22-05.  Amendment  39-6780  (55 
FR  42358,  October  19, 1990),  to  lequire 
inspection  for  proper  closure  of  PSU 
oxygen  doors.  That  action  was 
prompted  by  reports  that  PSU  oxygen 
doors  have  been  puahed  up  past  the 
door  seal,  which  has  caused  the  door  to 
jam.  lliis  condition,  if  not  coirected. 
could  resuH  in  passeattbi  oi^gen  oot 
being  eeadily  available  far  use  in  the 
event  of  a  cabin  decoBpressioa. 


The  FAA  issued  AD  90-22-05  as  an 
iBunediate  Adopted  Rule,  and  noted  that 
it  was  considered  interim  action.  That 
AD  contained  a  provision  for  an 
optional  modification  nt^icfa,  if  installed, 
would  constitute  ternunating  action  far 
the  required  repetitive  inspections.  The 
FAA  has  detennined  that  instaUation  of 
that  modification  must  be  required  in 
order  to  assure  the  airworthiness  of  the 
affected  airplanes. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A25-315,  Revision  1,  dated 
August  24, 1990,  which  describes 
procedures  for  inspection  for  proper 
seating  of  the  PSU  oxygen  door,  and 
readjustment  if  necessary.  This  service 
bulletin  also  describes  procedures  for 
modification  of  the  PSU  panel  door 
frame  to  add  two  door  stops;  this 
modification  will  ensure  that  the  PSU 
oxygen  doors  drop  open  freely  in  service 
and,  once  installed,  will  eliminate  the 
need  for  repetitive  inspections  for 
jammed  PSU  oxygen  doors. 

Since  this  condUion  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  supersede  AD  90-22-05 
with  a  new  airworthiness  directive  that 
would  require  modification  of  the  PSU 
oxygen  door  frame  by  adding  two  door 
stops,  in  accordance  with  the  service 
bulletin  previously  described. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  actual  modification 
of  die  PSU  to  remove  the  source  of  die 
problem,  rather  than  by  repetitive 
inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  erf  the  human 
factors  associated  with  numerous 
repetitive  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
special  procedures  and  more  emphasis 
on  design  improvements.  The  proposed 
modification  requirement  is  in 
consonance  with  that  policy  decision. 

There  are  approximately  732  Model 
DC-9-80  (Kfi)-«0)  series  and  MD-88 
airplemes  of  the  affected  design  in  fte 
worldwide  fleet.  It  is  estimated  that  374 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
aiqiroxiaately  30  manhours  per  aiiplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  Hie  cost  of  parts  to 
accampB^  this  modificatioa  is 
approximately  $10  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AO  oa  U.S.  cjierators  is  estimated  to 
be$452,54a 

The  regulations  praposed  hereia 
would  net  hafve  aahatantial  direct  eSects 


on  the  States,  an  the  relationship 
between  the  national  government  and 
the  States,  or  on  'die  distribution  of 
power  and  responsibilities  among  die 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this  proposal 
would  not  have  aofiEcieBt  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasoiu  discussed  above,  I 
certify  that  diis  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  IXXT  Regulatory  Policies 
and  Prooedores  (44  FR  11034,  February 
26, 1979);  and  (3)  if  pronuiigatedL  will  not 
have  a  si^dfteant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  smaH  entities  under  the 
criteria  of  the  Regulatory  Flexfliility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

The 


Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

MRT  3»-[AIIEN0ED] 

1.  The  authority  citation  for  part  38 
continues  to  read  as  follows: 

Autborty:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g]  (Revised  Pub.  L.  87-44S. 
January  12, 196a):  and  14  CFR  11.S8. 

839.13    [Amended] 

2.  Section  39.13  is  amended  by 
superseding  AD  90-22-05,  Amendment 
39-6780  (55  FR  42358.  October  19, 1990), 
with  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Applies  to  Model  DC-O- 
SS (MD-80)  series  end  Model  MD-88 
airplanes,  certificated  in  any  category. 
Complkaaoe  is  required  as  indicated, 
unless  previously  accomplished. 
To  prevent  passenger  service  unit  (PSU] 
oxygen  doors  from  t>eing  iammed  dosed, 
accomplish  the  foltowiag: 

A.  Within  45  dayli  after  November  5, 1990 
(the  effective  date  of  Amendment  39-6780, 
AD  90-22-05),  and  thereafter  at  intervals  not 
to  exceed  45  days,  inspect  all  PSU  oxygen 
doors  for  proper  closure  in  accordanoe  with 
McDonndl  Douglas  Alert  Service  Bulletin 
A2S-31S,  Revision  1,  dated  August  24. 1990. 
E  Any  jammed  PSU  oxygen  doon  f  omid 
during  Ae  iBspeutiua  re^ioifed  by  parajjf  aph 
A.  of  Ifass  AD  BWt  be  readjusted  in 
accordaaoe  vriA  Maae  1  «f  pazBgrs|ik  2  of  the 
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Accomplishmant  IiutnictioiM  of  McDonnell 
Douglas  AJ«H  Servim  Bulletin  A25-31S. 
Revision  1,  dated  August  24. 1980. 

C.  Within  12  months  after  the  effective  date 
of  this  AD  install  PSU  oxygen  door  steps  in 
accordance  with  Phase  11  of  paragraph  2, 
Accomplishment  Instructions,  of  McDonnell 
Douglas  Alert  Service  Bulletin  A2S-315. 
Revision  1.  dated  August  24, 1990.  Such 
installation  constitutes  terminating  action  for 
the  repetitive  inspections  required  by 
paragraph  A.  of  this  AD. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  accepUble  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  OfTice  (ACO). 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Los  Angeles  ACO, 
and  a  copy  sent  to  the  cognized  FAA 
principal  Inspector  (PI).  The  PI  will  the 
forward  comments  or  concurrence  to  the  Los 
Angeles  ACO. 

Note:  Previously  granted  approvaffor 
alternate  means  of  compliance  to  AD  90-22-5 
also  constitutes  approval  for  this  AD. 

E.  Special  fhght  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Douglas 
Aircraft  Company,  Post  Office  Box  1771,  Long 
Beach.  California  90601,  Attn:  Business  Unit 
Manager.  Technical  Publications,  Cl-HCW 
(S4-60).  These  documents  may  be  examined 
at  the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW..  Renton.  Washington,  or  the  Los 
Angeles  Aircraft  Certification  Office,  3229 
East  Spring  Street  Long  Beach,  California. 

Issued  in  Renton,  Washingtoa  on  January 
IB.  1991. 

Dafiell  M.  Pwlenoo. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-2398  Filed  1-31-91;  8:45  am] 
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14  CFR  Part  39 

(Docket  Na  90-NM-2M-AO] 

Airworthiness  Directives;  McDonnell 
Douglas  Models  DC-»-80  (MD-80) 
Series  Airplanes  and  Model  MD-88 
Airplanes 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).         

summary:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AO),  applicable  to  McDonnell 
Douglas  Models  DC-0-80  (MD-80)  series 
airplanes  and  Model  MD-88  airplanes, 
which  currently  requires  inspection  of 
the  four  bolts  connecting  the  flight 


controls  elevator  variable  load  feel 
torque  tube  to  the  elevator  variable  load 
feel  mechanism,  and  correction  of  all 
discrepancies.  This  action  would  require 
removal  of  the  bolts  and  self-locking 
nuts  and  installation  of  the  bolts  with 
castellated  nuts  as  terminating  action 
for  the  repetitive  inspection 
requirements  of  that  AD.  This  proposal 
is  prompted  by  reports  of  loss  of  load 
feel  in  the  elevator  control  system  due  to 
missing  or  loose  bolts.  This  condition,  if 
not  corrected,  could  result  in  degraded 
flight  handling  qualities  of  the  airplane. 
DATES:  Comments  must  be  received  no 
later  than  March  21. 1991. 
AOOMIS8CS:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
288-AD.  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Douglas  Aircraft  Company,  P.O. 
Box  1771,  Long  Beach,  California  90801, 
ATTN:  Business  Unit  Manager, 
Technical  Services.  Mail  Code  73-30. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington, 
or  the  Los  Angeles  Aircraft  Certification 
O^ice,  3229  East  Spring  Street,  Long 
Beach,  California. 

FOn  FURTHER  INFORMATION  CONTACT: 

Walter  S.  Eierman,  Aerospace  Engineer, 
Los  Angeles  Aircraft  Certirication 
Office,  i\NM-13lL  FAA.  Transport 
Airplane  Directorate.  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (213)  966-5336. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 


concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-288-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  September  10. 1990,  the  FAA 
issued  AD  90-20-09,  Amendment  39- 
6746  (55  FR  38543,  September  19. 1990). 
to  require  inspection  of  the  four  bolts 
connecting  the  flight  controls  elevator 
variable  load  feel  torque  tube  to  the 
elevator  variable  load  feel  mechanism, 
and  correction  of  all  discrepancies.  That 
action  was  prompted  by  reports  of  loss 
of  load  feel  in  the  elevator  control 
system  due  to  missing  or  loose  bolts. 
This  condition,  if  not  corrected,  could 
result  in  degraded  flight  handling 
qualities  of  the  airplane. 

The  FAA  issued  AD  90-20-09  as  an 
Immediate  Adopted  Rule,  and  noted  that 
it  was  considered  interim  action.  That 
AD  contained  a  provision  for  an 
optional  modification  which,  if  installed, 
would  constitute  terminating  action  for 
the  required  repetitive  inspections.  The 
FAA  has  determined  that  installation  of 
that  modification  must  be  required  in 
order  to  assure  the  airworthiness  of  the 
affected  airplanes. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
A27-313,  dated  August  3, 1990.  which 
describes  procedures  for  inspection  and 
modification  of  the  elevator  variable    :       ^ 
load  feel  mechanism.  This  modification 
requires  replacement  of  three  bolts  using 
self-locking  nuts  with  three  castellated 
nuts/bolts  and  requires  replacement  of 
the  fourth  bolt,  without  a  locking 
feature,  with  a  drilled  head  bolt  secured 
by  lockwire.  This  modification  will 
ensure  that  the  elevator  load  feel  system 
bolts  will  not  become  loose  in  service 
and,  once  installed,  will  eliminate  the 
need  for  repetitive  inspections  for  loose 
or  missing  nuts  and  bolts. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  supersede  AD  90-20-09 
with  a  new  airworthiness  directive  that 
would  require  modification,  in 
accordance  with  the  service  bulletin 
previously  described. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  actual  modiflcation 
of  the  airplane  flight  controls  system  to 


Fudani  Refister  /  Vol.  Sfl.  Na  22  /  Frtday.  February  1,  IflOl  /  Proposed  Rrics 3957 


remove  tiie  aomoe  of  the  profatem,  rather 
than  by  repetitive  iupecttoas.  Long- 
term  inBpeotioais  may  not  be  providbig 
the  de^e  of  safety  assurance 
necessary  for  the  transport  airplane 
fleet  This,  coupled  with  a  better 
understanding  of  the  human  factors 
associated  with  numerous  repetitive 
inspections,  has  led  the  FAA  to  consider 
placing  less  emphasis  on  special 
procedures  and  more  emphasis  on 
design  inywovements.  The  proposed 
modification  requirement  is  m 
consonance  with  that  polity  decision. 

There  are  approximalely  732  Model 
DC-9-80  (MD--80]  senes  airplanes  and 
Model  MD-88  aiiplanes  of  the  affected 
design  in  the  vniridwide  fleet  tt  is 
estimated  that  874  airplanes  of  U.S. 
registry  would  be  effected  by  tins  AO. 
that  it  wotild  take  approximately  5 
manhours  per  eiiplaiie  to  accomplish  the 
required  actionB,  and  that  the  average 
labor  cost  would  be  $40  per  manfaoar. 
The  cost  of  parts  to  accomplish  tins 
modification  is  estimated  to  be  less  than 
$50  per  aiiplane.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $93,500. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsitiilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12201;  (2)  is  not  a  "s^iificant 
rule"  under  DOT  Regulatoiy  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1970);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entites  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Jlules  Docket. 

List  of  Subjects  fai  14  (7R  Part  S9 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

The  Pnqmsed  Amendment 

Accordb^y,  pnivmnt  to  ihe  audiorrty 
delegated  to  aw  by  the  Administrator, 
the  Federal  Aviation  AdraiaieiFafion 
proposes  to  aneod  14CFR  part  39  of  the 
Federal  Awiatkm  Aegulatioiu  as  fsflowa: 


PART39— [AHERDCDI 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AutfMrity:  49  VS.C.  13S4(a),  l«2t  and  1423; 
49  US.C  10B(8]  (Revised  Pnb.  L  B7-«ffi. 
January  12. 19B3):  and  14  CFR  11.69. 

S  39.13    [Aonendodl 

2.  Section  39.13  is  ftmpnrfpil  by 
superseding  AD  90-20-09,  Amendment 
39-6746  (55  FR  38543,  September  19, 
1990],  with  the  following  new 
airworthiness  directive: 

McDoaneO  {Kragla*:  Applies  to  Model  DC-0- 

80  (MD-80)  series  airplanes  and  Model 
MD-88  airplanes,  certiflcated  in  any 
category.  Compliance  required  as 
Indicated,  unless  previously 
accomplished. 
To  prevent  degradation  of  airplane  fKghl 
handling  qualities,  atreemplish  fte  following: 

A.  Within  14  days  after  Octobpr  5, 1990  (the 
effective  diate  of  Amendment  39-6746,  AD  90- 
20-09],  and  thereafter  at  intervalfi  not  to 
exceed  60  days,  inspect  the  four  bolts  of  the 
flight  controls  which  attach  the  elevator 
variable  load  feel  torque  tube  to  the  elevator 
variable  load  feel  mechanism  for  loose  or 
missing  bolts  and  nuts,  in  accordance  with 
Phase  1  of  the  Accomplishment  Instructions 
of  McDonnell  Douglas  Alert  Service  BuUetin 
A27-313,  dated  August  3, 1990. 

B.  Any  discrepancies  found  durii^  the 
inspections  required  by  paragraph  A.  of  this 
AD  must  be  corrected  prior  to  farther  flight 
in  accordance  with  Phase  1  of  the 
AcconpIisfaiBeat  fastnictians  of  McDonnell 
Douglas  Alert  Service  Bulletin  A27-313,  dated 
Augiist  3, 1990. 

C.  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  flight  controls  elevator 
variable  load  feel  torque  tube  attachment  to 
the  elevator  vari^e  load  feel  mechaniam  by 
replacing  the  three  self-locking  boits/outs 
and  one  non-locking  bolt  with  three 
castellated  nut/bolts  and  one  bolt  with  a 
drilled  head  for  safety  wire,  in  accordance 
with  niase  2  of  the  Accomplishment 
Instructions  of  McDonnell  Dongas  Alert 
Service  Bulletin  AZ7-S13,  dated  August  3. 
1990,  Such  instaflation  constitirtes  terminating 
action  for  the  repetitive  inspectians  required 
l^  paragraph  A.  of  this  AD. 

D.  An  alternate  means  of  oompliaiioe  or 
adjustment  of  the  mmpHanrg  time,  which 
provides  and  acceptable  level  of  safety  may 
be  used  when  approved  hy  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  Hie  request  should  be  submitted 
directly  to  the  Manager,  Los  Angeles  ACO, 
and  a  cof^  sent  to  4ie  cognizant  FAA 
Principal  Inspector  (PI).  The  PI  will  ftea 
forward  comments  or  concnrrenoe  to  the  Los 
Angeles  ACO. 

E.  Special  flight  peimlts  may  be  itsusd  in 
accordance  with  FAR  21.197  and  21.190  to 
opecato  airplanes  to  a  base  in  order  to 
con\ply  with  the  requirements  of  this  AP. 

AS  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Dou^as 


Aircraft  Company.  P.O.  Bex  1771.  Long 
Beaoh.  Criiiamia  SOHn.  ATTN:  Bosiness  Unit 
Xianager,  Tecfaaical  ServiceB.  Mail  Code  73- 
30.  These  ^cuments  may  he  exananed  at  the 
FAA,  Northwest  Mountain  Region.  Transport 
Aii^ane  Difectorate.  1801  Lind  Avenue  SW., 
Renton.  Washington,  or  &e  Los  Angeles 
Aircraft  Certification  QfTice,  3Z29  East  Sprii^ 
Street  Long  Beach,  California. 

Issued  in  Renton,  Washington,  or  January 
18,1991. 

DaireU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  91-2399  Filed  l-dl-91;  &4S  am] 
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DEPARTIIEIir  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1301 

Registration  of  Manulacturers, 
Distributors,  and  Dispensers  of 
Controlled  Substances 

iMXNCV:  Dnig  Enforcement 
Administration  ^OBA),  Justice. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  DEA  proposes  to  amend 
its  regulations  by  revising  the  definition 
of  "detoxification"  to  bring  it  into 
conformity  with  the  current  statutory 
definitttm  for  this  term  fotmd  trnder  the 
Controlled  Substances  Act  (21  US  C. 
801  et  seq.)  The  Alcohol  Abuse.  Drug 
Abuse,  and  Mental  Healtfi  Amendments 
of  l«e4  (Pub.  L.  98-509)  revised  the 
definition  of  "detoxification  treatment" 
as  it  ^iplies  to  the  treatment  of  heroin 
addiction.  The  amendment  extends  from 
21  days  to  180  days  &e  maximum  period 
a  patient  may  {larticipate  in  a 
detoxification  program. 

DATE:  Written  comments  and  objections 
must  be  received  tm  or  before  April  2, 
1991. 

ADDRESS:  Comments  and  objections 
should  be  subraittad  m  quintupbcate  to 
the  Administrator,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Attention:  DEA  Federal  Register 
Representative/CCR. 

FOR  FURTHER  INFORMATION  CONTACTt 

Deputy  Chiet  Liaison  and  Pohcf 
Section,  Office  of  Diversion  Control, 
Drug  Enforcement  Administration, 
Washington,  DC  20537,  telephone  (202] 
307-7297. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  rule  would  amend  the 
regulations  fhal  accompany  the 
Controfled  Substances  Act  (21  U.S.C. 
801  et  seg.),  which  was  revised  by  the 
Alcohol  Abuse,  Drug  Abuse,  and  Mental 


Faderal 
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Health  Amendments  of  1964.  The 
proposed  rule  provides  standards  for 
long-term  detoxification  as  mandated  by 
Pub.  L  95-508,  which  revised  the 
statutory  definition  for  detoxification 
treatment  ftt>m  21  days  to  180  days.  The 
revision  permits  short-term 
detoxification  for  30  days  and  long-term 
detoxification  for  up  to  180  days.  In  a 
Federal  Registar  notice  published  on 
March  2. 1960  (54  FR  8954).  the  Food  and 
Drug  Administration  amended  its 
definition  to  bring  it  into  conformity 
with  the  new  statutory  definition.  The 
DEA  intends  to  do  the  same  with  this 
proposed  rule. 

The  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  hereby 
certifies  that  this  proposed  rule  will 
have  no  significant  impact  upon  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C  601  et  seq.  This  proposed  rule  is 
not  a  major  rule  for  the  purposes  of 
Executive  Order  (E.O.)  12291  of 
February  17. 1961. 

Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(C)  of  Executive  Order  12291,  this 
proposed  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review,  and  approval  of  that  office  has 
been  requested  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  196a  44  U.S.C.,  et  seq. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteriain  E.0. 12812.  and  it  has  been 
determined  that  the  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federal  Assessment. 

List  of  Subjects  in  21 CFR  part  1301 

Administrative  practice  and 
procedure.  Drug  Enforcement 
Administration.  Drug  traffic  control. 
Security  Measures. 

For  reasons  set  out  above,  it  is 
proposed  that  21  CFR  part  1301  be 
amended  as  follows: 

PART  1301-4AMENOED1 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Autbority:  21  U.S.C  821.  822,  823.  824. 
8n(b).  875.  877. 

2.  Section  1301.02  is  proposed  to  be 
amended  by  revising  paragraph  (e)  as 
follows. 


f 1301J» 


(e)  The  term  detoxification  treatment 
means  the  dispensing,  for  a  period  of 
time  as  specified  below,  of  a  narcotic 
drug  or  narcotic  drugs  in  decreasing 
doses  to  an  individual  to  alleviate 


adverse  physiological  or  psychological 
effects  incident  to  withdrawal  bom  the 
continuous  or  sustained  use  of  a 
narcotic  drug  and  as  a  method  of 
bringing  the  individual  to  a  narcotic 
drug-free  state  within  such  period  of 
time.  There  are  two  types  of 
detoxification  treatments:  Short-term 
detoxification  treatment  and  long-term 
detoxification  treatment. 

(1)  Short-term  detoxification 
treatment  is  for  a  period  not  in  excess  of 
30  days. 

(2)  Long-term  detoxification  treatment 
is  for  a  period  more  than  30  days  but  not 
in  excess  of  160  days. 
***** 

Dated:  December  4. 1990. 
G«n«  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc.  91-2264  Filed  1-31-91;  8.4S  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revanua  S«rvlc« 


26  CFR  Part  1 
[EE-147-t7] 
RIN  1S4S-AL23 


guidance  necessary  to  comply  with  the 
law  and  will  affect  sponsors  of  and 
participants  in  tax-qualified  retirement 
plans  and  certain  other  employee 
benefit  plans. 

DATES:  Written  comments  and  requests 
to  appear  at  a  public  hearing  scheduled 
for  Thursday,  May  16, 1991,  at  10  a.m., 
and  continued,  if  necessary,  on  Friday. 
May  17, 1991,  must  be  received  by  April 
2, 1991.  OuUines  of  oral  comments  must 
be  received  by  May  2. 1991.  See  notice  . 
of  hearing  published  elsewhere  in  this 
Federal  Register. 

AOORCSSCS:  Send  comments,  requests  to 
appear  at  the  public  hearing  and 
outlines  to:  Internal  Revenue  Service. 
P.O.  Box  7604.  Ben  Franklin  Station. 
Attention:  CC:CORP:T:R  (E-147-67), 
room  4429,  Washington,  DC  20224.  The 
public  hearing  will  be  held  in  the  IRS 
Auditorium,  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Building, 
1111  Constitution  Ave.  NW.. 
Washington.  DC. 

FOn  FUflTHEN  INFOflMATION  CONTACT: 

Concerning  the  proposed  regulations. 
Thomas  G.  Schendt  or  Rhonda  G. 
Migdail,  at  202-633-0649  (not  a  toIl-fi«e 
number).  Concerning  the  hearing,  Robert 
Boyer,  Regulations  Unit,  at  202-566-3935 
(not  a  toll  free  number). 

SUPPICMENTARV  INFORMATION: . 


Quallflad  Separata  Unaa  of  Bualnaaa        Paperworic  Reduction  Act 


agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

StlMMARV:  This  document  contains 
proposed  regidations  under  sections 
414(r).  410(b)(5).  and  401(a)(28)(G)  of  the 
Internal  Revenue  Code  (Code) 
concerning  qualified  retirement  plans 
maintained  by  an  employer.  The 
proposed  regulations  provide  the 
exclusive  rules  for  determining  whether 
an  employer  operates  qualified  separate 
lines  of  business  under  section  414(r)  for 
purposes  of  applying  the  minimum 
coverage  requirements  of  section  410(b) 
and  the  minimum  participation 
requirements  of  section  401(a)(26).  This 
document  also  contains  related 
proposed  amendments  to  previously 
proposed  regulations  under  sections 
410(b)  and  401(a)(26).  Conforming 
amendments  to  the  temporary 
regulations  previously  issued  under 
section  414(q)  are  being  promulgated  in 
conjunction  with  these  proposed 
regulations. 

These  proposed  regulations  reflect  the 
enactment  of  section  414(r)  by  the  Tax 
Reform  Act  of  1966.  Public  Law  9»-514, 
100  Stat.  2065  (TRA  '86).  The  proposed 
regulations  will  provide  the  public  with 


The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the  . 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C.  3504(h)).  Comments  on  the 
collections  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  attn:  IRS 
Reports  Clearance  Officer  T:  FP, 
Washington,  DC  20224. 

The  collections  of  information  in  this 
regulation  are  in  §§  1.414(r)-4  and 
1.414(r)-6.  This  information  is  required 
by  the  Internal  Revenue  Service  in  order 
for  taxpayers  to  provide  notice  to  the 
Service  that  the  employer  is  treating 
itself  as  operating  qualified  separate 
lines  of  business,  and,  if  the  ttixpayer 
cannot  satisfy  any  of  the  administrative 
scrutiny  safe  harbors  provided  in 
Sl.414(r)-5,  to  request  a  determination 
bom  the  Commissioner  that  such 
separate  lines  of  business  satisfy 
administrative  scrutiny.  The  information 
will  be  used  to  inform  the  Service  that 
the  employer  is  treating  itself  as 
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operating  qualified  separate  lines  of 
business  and,  if  applicable,  to  verify  that 
the  separate  lines  of  business  being 
operated  by  the  employer  satisfy  the 
requirement  of  administrative  scrutiny. 
The  likely  respondents  are  business  or 
other  for-profit  institutions. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  collections  of  information. 
They  are  based  on  such  information  as 
is  available  to  the  Internal  Revenue 
Service.  Individual  respondents/ 
recordkeepers  may  require  greater  or 
less  time,  depending  on  their  particular 
circumstances. 

1.  Notice  requirement 

Estimated  total  annual  reporting 
burden:  2.363  hours. 

The  estimated  average  annual  burden 
per  respondent  is  3.5  hours. 

Estimated  number  of  respondents:  675. 

Estimated  annual  frequency  of 
responses:  Aimually. 

2,  Individual  determinations 

Estimated  total  annual  reporting 
burden:  544  hours. 

Estimated  average  annual  burden  per 
respondent  is  8  hours. 

Estimated  number  of  respondents:  68. 

Estimated  average  annual  frequency 
of  responses:  Once  every  three  years. 

Statutory  Authorify 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
sections  414(r).  410(b),  and  401(a)(26)  of 
the  Code.  These  amendments  are 
proposed  to  reflect  the  enactment  of 
sections  414(r)  and  410(b)(5)  by  sections 
1112(a)  and  1115(a)  of  TRA  '86  (100  Stat. 
2440,  2452),  the  enactment  of  section 
401(a)(26)(G)  by  section  1011(h)(3)  of 
TAMRA  (102  Stat.  3464),  and  subsequent 
statutory  changes  made  by  section 
3021(b)(2)(A)  of  T.\MRA  (102  Stat.  3632) 
and  sections  203  and  204  of  PDLIA'69 
(103  Stat.  830,  832).  These  regulations 
are  to  be  issued  under  the  authority  of 
sections  414(r).  410(b)(6)(G), 
401(a)(26)(G),  and  7805  of  the  Code. 

Overview 

Pursuant  to  section  414  (b)  and  (c),  all 
employees  of  corporations  that  are 
members  of  the  same  controlled  group  of 
corporations  and  all  employees  of  trades 
or  businesses  that  are  under  common 
control  are  treated  as  employed  by  a 
single  employer  for  purposes  of  the 
employee  benefit  provisions  of  the  Code 
generally.  Similarly,  all  employees  of 
members  of  an  affiliated  service  group 
are  treated  as  employed  by  a  single 
employer  pursuant  to  section  414(m). 
Accordingly,  all  employees  of  a  single 


employer,  determined  after  the 
application  of  these  provisions,  are 
taken  into  account  for  purposes  of 
applying  the  minimum  coverage 
requirements  of  section  410(b)  and  the 
minimum  participation  requirements  of 
section  401(a)(26)  to  a  qualified 
retirement  plan  maintained  by  an 
employer.  See  also  section  414  (n)  and 
(o). 

Section  410(b)(5)  provides  an 
exception  to  this  general  rule  for 
purposes  of  section  410(b)  if  the 
employer  operates  qualified  separate 
lines  of  business  under  section  414(r).  If 
an  employer  is  treated  as  operating 
qualified  separate  lines  of  business 
under  section  414(r),  section  410(b)(5) 
generally  permits  the  employer  to  apply 
the  minimum  coverage  requirements 
separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business.  A  similar  exception  is 
provided  for  purposes  of  applying  the 
minimum  participation  requirements  of 
section  401(a)(26)  and  the  55-percent 
average  benefits  test  of  section 
129(d)(8). 

Legislative  Background 

Sections  410(b)(5)  and  414(r)  were 
added  to  the  Code  by  sections  1112(a) 
and  1115(a)  of  TRA  '86.  During 
legislative  consideration  of  TRA  '66, 
Congress  expressed  dissatisfaction  with 
the  existing  minimum  coverage  tests, 
particularly  with  the  lack  of  objective 
criteria  under  the  nondiscriminatory 
classification  test  of  section  410(b)(1)(B) 
as  in  efiect  at  that  time.  In  order  to 
clarify  the  application  of  the 
nondiscriminatory  classification  test. 
Congress  directed  the  Internal  Revenue 
Service  to  establish  criteria  for 
determining  whether  a 
nondiscriminatory  classification  exists. 
Congress  also  proposed  conditioning 
future  use  of  the  test  on  satisfaction  by 
the  employer  of  a  new  average  benefit 
percentage  test.  Under  the  proposed 
statutory  changes,  an  employer  would 
be  permitted  to  test  a  plan  for  minimum 
coverage  imder  the  nondiscriminatory 
classification  test  only  if  the  average 
employer-provided  contributions  or 
benefits  of  all  its  nonhighly 
compensated  employees  equaled  at 
least  70  percent  of  the  average 
employer-provided  contributions  or 
benefits  of  all  its  highly  compensated 
employees.  The  new  average  benefit 
percentage  test  would  be  based  on  the 
benefits  and  contributions  of  all 
employees  of  the  employer,  regardless 
of  what  plan  they  were  covered  under 
or,  indeed,  whether  they  were  covered 
under  any  plan  of  the  employer  at  all. 

Thus,  under  section  410(b),  as 
modified  by  TRA  '66,  every  plan  of  the 


employer  must  satisfy,  on  an  employer- 
wide  basis,  either  the  percentage  test  as 
provided  in  section  410(b)(1)(A),  the 
ratio  test  as  provided  in  section 
410(b)(1)(B),  or  the  average  benefit 
percentage  test  as  provided  in  section 
410(b)(2).  To  satisfy  the  average  benefit 
percentage  test  of  section  410(b)(2),  an 
employer  must  satisfy  the 
nondiscriminatory  classification  test  of 
section  410(b)(2)(A)(i)  and  the  average 
benefit  percentage  test  of  section 
410(b)(2)(A)(ii). 

During  legislative  consideration  of 
TRA  '86,  concern  was  expressed  that 
where  an  employer  operates  separate 
lines  of  business  that  compete  in 
fundamentally  different  markets,  the 
plans  maintained  by  the  employer  might 
not  satisfy  the  average  benefit 
percentage  test  of  section 
410(b)(2)(A)(ii),  even  though  the  plans 
could  satisfy  the  nondiscriminatory 
classification  test  of  section 
410(b)(2)(A)(i).  The  argument  was  made 
that  it  would  be  inappropriate  to  require 
the  employer  to  satisfy  the  average 
benefit  percentage  test  on  an  employer- 
wide  basis  if  thfi  'p":'.  of  benefits  varied 
significantly  among  the  employer's 
separate  lines  of  business  for 
competitive  market  reasons.  Satisfying 
the  test  could  require  the  employer 
either  to  increase  benefits  provided  to 
employees  in  one  line  of  business 
substantially  above  the  level  offered  by 
its  competitors  in  that  hne  of  business, 
or  to  decrease  benefits  in  its  other  lines 
of  business  substantially  below  the  level 
offered  by  its  competitors  in  those  lines 
of  business.  In  either  event,  the 
employer  could  be  placed  at  a 
competitive  disadvantage. 

Congress  addressed  these  concerns  by 
establishing  the  qualified-separate-line- 
of-business  rules  of  sections  410(b)(5) 
and  414(r).  If  the  employer  is  treated  as 
operating  qualified  separate  lines  of 
business  under  section  414(r),  the 
employer  need  not  satisfy  the 
percentage  test,  the  ratio  test,  or  the 
average  benefit  percentage  test  (of 
section  410(b)(2))  on  an  employer-wide 
basis.  Rather,  the  employer  is  permitted 
to  test  its  plans  for  minimum  coverage 
on  a  qualified-separate-line-of-business 
basis  (i.e.,  separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business).  See  section 
410(b)(5)(A);  H.R.  Conf  Rep.  No.  841, 
ggth  Cong.,  2d  Sess.  11-523  (1986). 
However,  even  if  an  employer  is  treated 
as  operating  qualified  separate  lines  of 
business  under  section  414(r),  Congress 
still  required  every  plan  of  the  employer 
to  satisfy  the  nondiscriminatory 
classification  test  on  an  employer-wide 
basis.  See  section  410(b)(5)(B). 
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Because  the  detennination  of  qualified 
•eparate  lines  of  business  is  based  on 
business  concepts,  as  well  as  tax  and 
employee  benefit  principles,  the 
Treasury  and  the  Service  have  directed 
their  efforts  to  ensure  that  the  proposed 
regulations  incorporate  business 
considerations.  Thus,  particular  care 
was  taken  in  developing  the  proposed 
regulations  to  explore  and  evaluate 
relevant  business  and  economic  factors. 
On  October  13, 1987,  the  Service  held  a 
public  meeting  at  which  interested 
taxpayers  and  practitioners  were  invited 
to  provide  their  views.  Many  comments 
and  suggestions  were  received  during 
and  following  this  meeting.  These 
comments  and  suggestions  have  been 
considered  and  addressed  in  the 
proposed  regulations. 

In  addition,  in  accordance  with  the 
customary  regulatory  development 
process.  Code  sections  that  use  similar 
concepts  were  examined.  For  example,  a 
line  of  business  concept  is  applied  under 
sections  132,  355,  and  469  (pertaining 
respectively  to  certain  fringe  benefits, 
distribution  of  stock  and  securities  of  a 
controlled  corporation,  and  passive 
activity  losses  and  credits).  Analogous 
concepts  developed  by  other  federal 
agencies  and  professional  organizations 
were  also  examined  and  discussed  with 
appropriate  representatives  of  those 
agencies  and  organizations.  These 
agencies  and  professional  organizations 
include  the  Census  Bureau,  the 
Securities  and  Exchange  Commission, 
the  Federal  Trade  Commission,  and  the 
Financial  Accounting  Standards  Board. 

Conceptual  Approach  of  the  Proposed 
Regulatioos 

Several  possible  approaches  to 
implementing  the  qualified-separate- 
line-of-business  rules  were  considered 
by  the  Treasury  and  the  Service.  TTie 
principal  candidates  among  these 
approaches  differed  in  the  manner  in 
which  they  dealt  with  the  first 
conceptual  issue  faced  in  applying 
section  414(r) — identification  of  the  lines 
of  business  operated  by  an  employer. 

Under  one  approach,  the 
determination  of  a  separate  line  of 
business  would  have  been  made  by 
direct  reference  to  the  economic  miaricets 
in  which  the  employer  competes.  This 
approach  would  have  required 
sophisticated  economic  analysis  and 
would  have  resulted  in  a  high  degree  of 
uncertainty,  since  delineating  the 
relevant  economic  markets  within  which 
competition  exists  in  individual  cases  is 
a  difficult  issue  to  resolve — even  among 
experu.  This  approach  was  not  adopted 


because  of  its  complexity  and  the 
uncertainty  resulting  from  the  difficulty 
inherent  in  its  administration. 

Under  another  approach,  an 
employer's  lines  of  business  would  have 
been  determined  by  reference  to  one  of 
the  existing  systems  for  classifying  the 
activities  of  American  businesses.  The 
principal  example  of  this  type  of  system 
is  the  Standard  Industrial  Classification 
[SIC]  code  system,  developed  for  broad- 
based  statistical  data-gathering 
purposes  by  the  Census  Bureau  of  the 
United  States  Department  of  Commerce. 
Although  the  Census  Bureau  and  other 
federal  agencies  have  developed  other 
similar  systems,  the  SIC  code  system 
was  the  primary  candidate  because  it  is 
the  most  widely  used  and  hence  the 
most  familiar  to  both  employers  and  the 
government. 

The  Treasury  and  the  Service 
carefully  reviewed  the  effect  of  using  the 
SIC  code  system  to  determine  the  lines 
of  business  operated  by  employers.  In 
addition,  numerous  comments  on  its  use 
were  received  from  interested 
employers  and  practitioners.  Following 
this  review,  it  became  apparent  that  the 
SIC  code  system,  though  well  suited  to 
its  intended  purpose  of  gathering  broad- 
based  economic  data,  would  produce 
arbitrary  results  when  applied  for  the 
unintended  purpose  of  determining  the 
lines  of  business  operated  by  individual 
employers  for  employee  benefit 
purposes. 

For  example,  the  following  property 
and  services  fall  within  the  same  two- 
digit  SIC  code  pertaining  to  chemicals 
and  allied  products:  fertilizers, 
perfumes,  cosmetics,  soaps,  detergents, 
explosives,  vaccines,  antibiotics, 
adhesives,  and  sealants.  The  inclusion 
of  disparate  property  and  services  in  a 
single  category  would  not  necessarily  be 
avoided  by  looking  at  the  more  refined 
levels  of  distinction  in  the  SIC  code 
system.  For  example,  the  following 
property  and  services  fall  within  the 
same  four-digit  SIC  code:  air- 
conditioning  units,  beer  dispensing 
equipment,  dehumidifiers,  heat  pumps, 
snow  making  machinery,  and  soda 
fountains.  Many  of  the  comments 
received  from  employers  confirmed  that 
use  of  the  SIC  code  system  for  purposes 
of  determining  lines  of  business  would 
result  in  many  cases  In  dividing 
business  activities  into  lines  of  business 
that  would  not  conform  with  actual 
business  operations  and  practices.  In 
addition,  a  classification  system,  such  as 
the  SIC  code  system,  is  frequently 
uneven  In  the  degrees  with  which 
property  and  service  distinctions  are 
drawn  in  one  industry  when  compared 
to  those  drawn  in  different  industriet. 


This  unevenness  has  the  effect  of 
producing  varying  results  among 
similarly  situated  employers  merely 
because  they  operate  in  different 
industries.  Accordingly,  the  possible  use 
of  a  predetermined  classification 
system,  such  as  the  SIC  code  system,  for 
the  fundamental  purpose  of  determining 
the  lines  of  business  operated  by 
employers  was  refected. 

The  final  approach  considered,  and 
the  approach  that  has  been  adopted  in 
these  proposed  regidations,  allows  the 
employer  the  flexibility  to  determine  its 
own  lines  of  business.  This  approach 
shifts  the  determination  of  an 
employer's  lines  of  business  away  from, 
essentially  unanswerable  questions — 
such  as  where  one  economic  market 
ends  and  another  begins,  or  whether  one 
product  or  service  is  sufficientiy 
differentiated  from  another  product  or 
service.  Instead,  the  approach  leaves  the 
determination  to  the  employer  itself.  The 
one  constraint,  which  is  intended  to 
address  cases  of  obvious  abuse,  is  that 
the  manner  in  which  the  employer 
designates  Its  lines  of  business  must  be 
reasonable  and  must  comport  with  its 
bona  fide  business  operations.  Subject 
to  this  contraint,  the  employer 
essentially  is  free  to  designate  its  lines  ' 
of  business  in  any  maimer  it  chooses. 

The  effect  of  this  approach  is  to  de- 
emphasize  the  first  requirement  under 
the  statute — that  the  employer  operate 
two  or  more  lines  of  business — and  to 
place  the  emphasis  on  the  second 
requirement  under  the  statute — that 
those  lines  of  business  be  operated 
separately  from  one  another.  This  latter 
requirement  of  separateness  would  have 
applied  regardless  of  which  approach 
the  proposed  regulations  adopted  to 
determine  an  employer's  lines  of 
business. 

Placing  the  emphasis  on  separateness 
has  a  number  of  advantages.  This 
approach  focuses  on  the  degree  to  which 
the  employer's  lines  of  business  are 
organized  and  operated  separately  bom 
one  another.  The  legislative  history 
indicates  that  the  manner  in  which  the 
employer  organizes  itself  is  of  primary 
relcvaiice,  and  that  a  separate  line  of 
business  will  be  a  separate  self- 
sustaining  unit  HJL  Conf.  Rep.  No.  841, 
99th  Cong..  2d  Sees.  11-523  to  -524  (1986). 
For  example,  the  sharing  of  woricforce, 
management,  or  assets,  or  the  failure 
separately  to  account  for  profits  or 
losses  between,  lines  of  business  of  the 
same  employer  generelly  indicate  that 
the  lines  are  interdependent  and 
therefore  not  separate  from  one  another. 
If  an  employer  fails  to  treat  itaelf  as 
comprised  of  separate  lines  of  business,' 
it  is  not  appnq>riat«  to  allow  its 
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activities  to  be  treated  as  separate  lines 
of  business  under  section  414(r). 

In  addition,  by  focusing  the  inquiry  on 
separateness,  objective  tests  can  be 
provided  that  describe  the  requirements 
for  determining  whether  a  line  of 
business  is  operated  separately.  These 
objective  tests  provide  certainty  to  the 
employer  and  the  Service  and  permit  the 
regulations  to  be  applied  in  a  uniform 
manner.  Furthermore,  the  information 
required  to  apply  these  tests  is  available 
to  the  employer  and  subject  to 
verification  by  the  Service. 

Finally,  the  language  of  the  statute 
and  the  legislative  history  supports  the 
approach.  As  noted,  the  legislative 
history  emphasizes  that  the 
determination  of  whether  a  separate  line 
of  business  exists  depends  upon 
whether  the  employer  treats  itself  as 
comprised  of  separate  lines  of  business. 
See,  e.g.,  H.R.  Cong.  Rep.  No.  B41,  ggth 
Cong.,  2d  Sess.  11-523  to  -525  (1986). 

Approach  Taken  in  Drafting 

The  proposed  regulations  have  been 
drafted  with  the  objective  of  providing 
guidance  that  is  clear  and  administrable. 
As  indicated  above,  the  regulations  base 
the  fundamental  determination  of 
separateness  on  objective  criteria.  In 
addition,  the  Treasury  and  the  Service 
have  established  a  number  of  safe 
harbors  under  the  proposed  regulations 
and  have  provided  alternative  methods 
for  satisfying  certain  other  statutory 
requirements. 

For  example,  the  proposed  regulations 
establish  three  alternative  safe  harbors 
for  purposes  of  section  414(r)(2](C)  of 
the  Code  in  addition  to  the  statutory 
safe  harbor  already  provided  for  that 
purpose  under  section  414(r)(3)  of  the 
Code.  Similarly,  the  proposed 
regulations  provide  die  employer  with 
alternative  methods  of  allocating 
employees  whose  services  are  shared 
among  two  or  more  qualified  separate 
lines  of  business.  Finally,  to  facilitate 
stability  ftom  year  to  year,  the  proposed 
regulations  permit  the  employer  to  apply 
an  averaging  rule  to  determine  whether 
it  satisfies  most  key  requirements  under 
the  statute  and  the  proposed  regulations. 

Overview  of  die  Proposed  Regulations 

Section  414(r)  generally  provides  that 
an  employer  is  treated  as  operating 
qualified  separate  lines  of  business 
during  any  year  if  the  employer  operates 
separate  lines  of  business  for  bona  fide 
business  reasons  and  satisfies  certain 
other  conditions  under  the  Code.  The 
rules  in  the  proposed  regulations  are  the 
exclusive  rules  for  determining  whether 
an  employer  is  treated  as  operating 
qualified  separate  lines  of  business. 


The  proposed  regulations  require  that 
a  qualified  separate  line  of  business 
satisfy  the  requirements  in  S  1.414(r)-l 
in  order  to  satisfy  section  414(r).  An 
employer  is  treated  as  operating 
qualified  separate  lines  of  business  only 
if:  (1)  The  employer  identifies  all  the 
property  and  services  it  provides  to 
customers  and  designates  the  property 
and  services  provided  by  each  of  its 
lines  of  business;  (2)  each  line  of 
business  is  organized  and  operated 
separately  horn  the  remainder  of  the 
employer  and  is  therefore  a  separate 
line  of  business;  and  (3)  each  separate 
line  of  business  meets  the  additional 
statutory  requirements  and  thus 
constitutes  a  quahfied  separate  line  of 
business.  The  proposed  regulations 
provide  a  flowchart  illustrating  the 
application  of  these  requirements.  See 
S  1.414{r)-0(c). 

An  employer  is  treated  as  operating 
qualified  separate  lines  of  business  only 
if  all  the  property  and  services  provided 
by  the  employer  to  its  customers  are 
provided  exclusively  by  qualified 
separate  lines  of  business.  Thus,  if  an 
employer  is  treated  as  operating 
qualified  separate  lines  of  business,  no 
portion  of  the  employer  may  remain  that 
is  not  included  in  a  qualified  separate 
line  of  business. 

/.  Line  of  Business 

Initially,  in  order  to  demonstrate  that 
it  maintains  qualified  separate  lines  of 
business,  an  employer  must  determine 
its  lines  of  business.  A  line  of  business 
is  a  portion  of  an  employer  that  is 
identified  by  the  property  or  services  it 
provides  to  customers  of  the  employer. 
Section  1.414(r)-2  of  the  proposed 
regulations  provides  rules  for 
determining  the  employer's  lines  of 
business. 

In  determining  its  lines  of  business, 
the  employer  first  identifies  all  the 
property  and  services  it  provides  to  its 
customers  and  then  designates  the 
property  and  services  provided  by  each 
of  its  lines  of  business.  Thus,  an 
employer  may  use  its  discretion  to 
determine  its  lines  of  business  in  a 
manner  that  conforms  to  its  business 
operations  and  that  also  satisfies  the 
remaining  requirements  of  section  414(r). 

Generally,  an  employer  has  the 
flexibility  to  designate  more  than  one 
type  of  property  or  service  provided  to 
customers  as  a  single  line  of  business. 
For  example,  it  may  be  necessary  or 
appropriate  for  an  employer  to  designate 
dissimilar  property  or  services  as  a 
single  line  of  business  in  order  to  satisfy 
the  separateness  criteria  contained  in 
§  1.414(r)-3  or  the  requiriement  of 
administrative  scrutiny  in  S  1.414(r)-5, 
or  to  permit  use  of  the  dominant  line  of 


business  method  for  allocating 
employees  in  S  1.414(r}-7(c)(2). 
Similarly,  where  appropriate,  the 
employer  has  the  flexibility  to  separate 
related  types  or  the  same  type  of 
property  or  services  into  two  or  more 
lines  of  business.  This  approach 
accommodates  the  diverse 
organizational  and  operational 
characteristics  of  employers,  and 
provides  each  employer  with  the 
flexibility  to  determine  the  lines  of 
business  it  operates  for  purposes  of 
section  414(r).  The  employer,  howver, 
must  be  consistent  in  applying  its 
designations  for  purposes  of  all 
requirements  of  the  proposed 
regulations. 

//.  Separate  Line  of  Business 

In  order  to  demonstrate  that  it 
maintains  qualified  separate  lines  of 
business,  an  employer  must  next  show 
that  its  lines  of  business  are  organized 
and  operated  separately  from  one 
another,  and  therefore  are  separate  lines 
of  business.  Whether  a  line  of  business 
is  a  separate  line  of  business  is 
determined  by  satisfying  each  of  the 
objective  criteria  provided  in  {  1.414(r)- 
3.  These  objective  criteria  were 
developed  from  a  combination  of 
sources,  including  comments  received 
from  interested  employers  and 
practitioners,  and  criteria  developed  by 
other  agencies  and  professional 
organizations  for  delineating  business 
segments.  These  sources  consistently 
identified  the  same,  or  similar,  criteria 
as  being  indicative  of  separateness.  The 
focus  of  these  criteria  is  on  the  degree  of 
organizational  and  operational 
independence  of  each  line  of  business. 
A  line  of  business  that  is  not  organized 
and  operated  in  accordance  with  these 
criteria  would  seldom  be  truly 
economically  separate  and  self- 
sustaining  as  contemplated  by  Congress. 

a.  Separate  Organizational  Unit 

Each  line  of  business  must  be  formally 
organized  by  the  employer  as  a  separate 
organizational  unit  (or  units)  within  the 
employer,  i.e.,  a  corporation,  a 
partnership,  a  division,  or  other  similar 
unit.  The  absence  of  discrete 
organization  is  generally  indicative  of  a 
lack  of  independence  fi^m  the 
remainder  of  the  employer's  operation. 

b.  Separate  Financial  Accountability 

Each  line  of  business  must  be  a 
separate  profit  center  (or  centers)  within 
the  employer.  For  this  purpose,  the 
employer's  books  and  records  must 
indicate  separate  revenue  and  expense 
information  for  each  profit  center 
comprising  the  line  of  business.  This 
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criteria  indicates  separate  financial 
accountability  by  the  line  of  business. 
The  failure  of  the  employer  separately  to 
account  for  profits  and  losses  indicates 
that  the  employer  does  not  consider  the 
line  of  bosiness  to  be  separate. 

c  Separate  Woricforce 

Each  line  of  business  must  have  its 
own  separate  workforce.  Satisfaction  of 
this  test  will  depend  upon  the  degree  to 
which  each  line  shares  personnel  with 
other  portioos  of  the  employer.  A  line  of 
business  has  its  own  separate  workforce 
if  at  least  90  percent  of  the  employees  of 
the  employer  who  provide  any  services 
to  the  line  of  business  provide  their 
services  exclusively  to  the  line  of 
business.  This  criterion  is  also 
consistent  with  the  underlying  principle 
of  section  414(r).  which  permits  an 
employer  to  operate  in  different 
businesses  and  to  provide  employees  in 
each  of  those  businesses  with 
competitive  compensation  and  benefit 
packages.  Absence  of  a  separate 
workforce  means  that  a  line  of  business 
canndt  be  operated  separately  fix>m 
other  portions  of  the  employer. 

d.  Separate  Management 

Each  line  of  business  must  have  its 
own  separate  management  The 
proposed  regulations  provide  that  a  line 
of  business  has  its  own  separate 
management  only  if  at  least  80  percent 
of  the  top-paid  workforce  who  provide 
services  to  the  line  of  business  provide 
their  services  exclusively  to  the  line  of 
business.  The  top-paid  workforce  is  the 
top  10  percent,  by  compensation,  of  all 
employees  who  provide  services  to  the 
line  of  business.  The  top-paid  workforce 
may  include  employees  v^o  are  not 
highly  compensated  employees.  Because 
of  the  inherent  difficulty  in  attempting  to 
distinguish  managers  from  other 
personnel  on  an  objective  basis, 
management  is  defined  as  the  top-paid 
workforce.  Without  its  own  separate 
management  a  line  of  business  would 
not  be  a  separate,  self-sustaining 
economic  luiit  within  the  overall 
employer. 

e.  Separate  Tangible  Assets 

Each  line  of  business  must  have  its 
own  separate  tangible  assets.  Separate 
tangible  assets  exist  if  a  least  90  percent 
of  the  assets  used  by  the  line  of  business 
are  used  exclusively  by  the  line  of 
business.  Share  use  of  tangible  assets 
suggests  a  lack  of  economic 
independence  and  self-suffidency. 

The  Treasury  and  the  Service  place  a 
high  priority  on  the  development  of  the 
obiective  criteria  for  testing 
separateness.  To  some  extent  the 
precise  crafting  of  these  criteria  depends 


on  empirical  data  that  was  not  generally 
available  during  the  drafting  process 
and  that  the  Treasury  and  the  Service 
expect  will  be  provided  during  the 
comment  period.  Therefore,  to  assist  the 
Treasury  and  the  Service  in  finalizing 
these  proposed  regulations,  comments 
on  the  objective  criteria  are  solicited, 
particularly  regarding  how  the  separate 
management  test  would  be  applied  to 
specific  employers,  or  how  the  separate 
tangible  assets  test  would  apply  in 
situations  where  tangible  assets  are  not 
a  material  income-producing  factor. 

///.  Qualified  Separate  Line  of  Business 

The  third  requirement  an  employer 
must  satisfy  to  demonstrate  that  it 
maintains  qualified  separate  lines  of 
business  is  that  it  meets  the  three 
statutory  requirements  of  section 
414(r)(2).  To  satisfy  these  requirements, 
(1)  each  separate  line  of  business  must 
have  at  least  50  employees;  (2)  the 
employer  must  notify  the  Secretary  that 
it  treats  itself  as  operating  qualified 
separate  lines  of  business;  and  (3)  the 
line  must  satisfy  administrative  scrutiny. 

Section  1.414(r)-4  of  the  proposed 
regulations  provides  rules  for 
determining  whether  a  separate  line  of 
business  satisfies  the  50-employee 
requirement  and  the  notice  requirement 
A  separate  line  of  business  satisfies 
administrative  scrutiny  if  it  satisfies 
either  the  statutory  safe  harbor,  or  one 
of  the  three  alternative  administrative 
safe  harbors,  or  if  the  employer  requests 
and  receives  an  individual 
determination  from  the  Commissioner. 
Section  1.414(r>-5  provides  rules  for 
determining  wlwther  a  separate  line  of 
business  satisfies  either  the  statutory 
safe  harbor  or  one  of  the  three 
alternative  administrative  safe  harbors. 
Section  1.414(r>-6  of  the  proposed 
regulations  provides  rules  for  requesting 
an  individual  determination  from  the 
Commissioner  as  to  whether  a  separate 
line  of  business  satisfies  administrative 
scrutiny. 

a.  Fifty-Employee  Requirement 

The  50-employee  requirement  of 
section  414(r)(2)(A)  must  be  satisfied  on 
each  day  of  the  testing  year.  In 
satisfying  this  requirement  the  employer 
is  to  take  into  account  all  employees 
who  provide  services  exclusively  to  the 
separate  line  of  business,  including 
employees  who  are  covered  under  a 
collective  bargaining  agreement. 
However,  in  accordance  with  section 
414(r)(2KA).  employees  are  not  taken 
into  account  who  are  excluded  when 
determining  the  number  of  employees  in 
the  top-paid  group  for  purposes  of 
section  414(qJ.  subject  to  certain 
modifications.  See  i  1.44(q)-lT.  QftA- 


9(g)  (as  amended  by  the  temporary 
regulation  published  contemporaneotisly 
with  this  notice  of  proposed 
rulemaking).  For  example,  employees 
who  normally  work  less  than  17  V^  hours 
per  week,  or  who  normally  do  not  work 
more  than  six  months  a  year,  are  not 
taken  into  account 

b.  Notice  Requirement 

An  employer  satisfies  the  notice 
requirement  of  section  414(r)(2)(B)  only 
if  it  notifies  the  Secretary  that  the 
employer  treats  itself  as  operating 
qualified  separate  lines  of  business 
under  section  414(r).  This  notice  must  be 
made  in  the  time  and  manner  prescribed 
in  these  proposed  regulations  and  in 
revenue  procedures,  notices  and  other 
guidance  of  general  applicability. 

The  notice  required  by  section  414(r) 
specifying  each  of  the  employer's 
qualified  separate  lines  of  business  if    . 
given  with  respect  to  all  the  qualified 
separate  lines  of  business  of  the 
employer.  The  notice  is  given  with 
respect  to  all  plans  of  that  employer  for 
plan  years  beginning  in  the  testing  year. 
Thus,  the  separate  appUcation  of  the 
requirements  of  section  410(b)  or 
401(a)(26)  with  respect  to  the  employees 
of  each  separate  line  of  business  must 
be  consistent  for  all  plans  of  the 
employer  with  plan  years  beginning  in 
the  same  testing  year  of  the  employer. 

The  present  intent  is  to  incorporate 
the  required  notice  into  the  procedure 
for  requesting  a  determination  letter 
with  respect  to  the  qualified  status  of  a 
plan  of  tiie  employer  (Form  5300).  For  an 
employer  that  does  not  wish  to  apply  for 
a  determination  letter  with  respect  to 
the  qualified  status  of  its  plans,  it  is 
contemplated  that  notice  will  be  given 
on  Form  5310.  In  addition,  once  notice  ' 
has  been  given  for  one  testing  year,  it  is 
anticipated  that  the  notice  will  apply 
with  respect  to  subsequent  testing  years 
unless  the  employer  takes  timely  action, 
to  provide  a  new  notice. 

Notice  90-67, 1990-38 IR3.  28 
(September  17. 1990)  provided  that 
notice  under  section  414(r)(2)(B)  would 
not  be  required  until  further  guidance  is 
issued.  It  is  anticipated  that  when  these 
proposed  regulations  are  made  final 
further  guidance  will  be  issued 
describing  these  notice  procedures. 

c.  Administrative  Scrutiny 

To  satisfy  the  administrative  scrutiny 
requirement  of  section  414(rK2)(C),  a 
separate  line  of  business  must  meet 
either  the  statutory  safe  harbor  test  of 
9  1.414(r)-6(b)  or  one  of  die 
administrative  safe  harbors  in 
1 1.414(r)-6  (c)  through  (e).  A  separate 
line  of  business  that  does  not  satisfy  any 
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of  these  safe  harbors  noaethelefis 
satisfies  the  requirement  of 
administrative  scrutiny  if  the  employer 
requests  and  receives  from  the 
Commissioner,  pursuant  to  fi  1.414(r}-S. 
an  individual  detennination  that  the 
separate  line  of  businesB  satisfies 
administrative  scrutii^.  Each  separate 
Une  of  business  of  an  employer  must 
satisfy  the  administrative  scrutiny 
requirement,  but  need  not  satisfy  this 
requirement  ia  the  same  manner  as  the 
employer's  other  separate  lines  of 
business. 

(i)  Statutory  safe  harbor.  A  qualified 
separate  line  of  business  satisfies  the 
safe  harbor  of  section  414(r}(3)  if  the 
percentage  of  hi^y  compensated 
employees  of  the  seiparate  line  of 
business  falls  within  a  range  that  is  at 
least  50  percent  but  no  more  than  280 
percent  of  the  highly  compensated 
employee  percentage  of  the  employer  as 
a  whole.  Section  1.414(r><5(b)  provides 
the  requivements  for  the  application  of 
this  safe  harbor.  This  safe  harbor  is 
based  on  the  premise  that  it  is  unlikely 
that  the  relevant  employee  benefits 
provided  by  the  employer  will  unduly 
disadvantage  the  nonhighly 
compensated  employees,  or  conversely, 
unduly  advantage  the  highly 
compensated  employees,  if  the 
concentivtion  of  hi^y  compensated 
employees  relative  to  nonhighly 
compensated  employees  in  a  line  of 
business  does  not  significantiy  differ 
from  the  concentration  of  highly 
compensated  employees  relative  to 
nonhighly  compensated  employees  on 
an  employer-wide  basis,  i.e.,  witfiin  die 
50-peroent  to  200-pereent  stahitory 
range. 

Additionally,  under  a  special  rule,  if  at 
least  10  percent  of  all  highly 
compensated  employees  of  the  employer 
perform  services  exclusively  for  a 
particular  separate  line  of  business,  that 
separate  line  of  business  will  be  deemed 
to  satisfy  the  50-percent  requirement  of 
the  statutory  safe  harbor.  However,  a 
separate  line  of  business  that  satisfies 
this  special  10-percent  rule  still  must 
satisfy  the  200-percent  requirement  of 
the  statutory  safe  harbor. 

(ii)  Administrative  safe  harbors.  The 
legislative  history  of  section  414(r) 
provides  that  the  Secretary  is  to 
establish  guidelines  pursuant  to  section 
414(r)(2)(C)  of  die  Code  identifying  diose 
circumstances  diat  warrant  additional 
scrutiny,  e,g..  if  benefits  provided  to 
employees  in  a  particular  line  of 
business  are  significantiy  better  m 
worse  than  benefils  provided  in  other 
lines,  or  if  benefits  provided  to  highly 
compensated  employees  aie 
significantly  better  thaa  benefits 


provkled  I0  nonhighly  compensated 
employees.  Where  it  is  determined  that 
special  scrutiny  is  needed,  die  separate 
line  of  busineas  will  only  satisfy 
administrative  scrutiny  if  the  employer 
receives  an  individual  determtaation  to 
this  effect  from  the  ComraissiQner. 

Section  1.414(r)-^  (c)  thnngh  (e)  of  die 
proposed  regulatians  satisfies  the 
statutory  requirement  of  providing 
guidelines  throu^  the  development  of 
three  administrative  safe  harbors,  ha 
keeping  witii  the  Congressionai  intent  to 
permit  the  application  of  the  minimum 
coverage  and  minimum  participation 
standards  on  a  qualified-separate-line- 
of-business  basis,  these  administrative 
safe  harbors  delineate  situations  the 
Service  has  determined  pass 
administrative  scrutiny  without  the  need 
for  an  individual  detennination. 

fA)  Industry  category  safe  harbor. 
One  administrative  safe  harbor  is  the 
industry  category  safe  hartwjr.  This  safe 
harbor  is  satisfied  only  if  the  separate 
Kne  of  business  is  in  a  different  industry 
or  industries  from  every  other  separate 
line  of  business  of  the  employer.  The 
proposed  regulations  provide  tiiat  the 
Commissioner  will  prescribe  tiiese 
industry  categories  by  revenue 
procedure  or  other  guidance  of  general 
applicability. 

A  proposed  revenue  procedure  is 
contained  in  an  appendix  to  this  notice 
of  proposed  rulemaking  which  provides 
a  hst  of  industry  categories  for  this 
purpose.  "Hie  12  industry  categories 
were  developed  by  the  Treasury  and  the 
Service  based  on  the  SIC  code  system  at 
the  two-digit  level,  with  modifications. 
Certain  industry  categories  were 
eliminated  because  they  were 
determined  to  be  inappropriate  for  this 
purpose.  For  example,  Business  Services 
(two-digit  SIC  code  73)  includes 
paralegal  services  while  (two-digit  SIC 
code  81)  includes  lawyers.  Other 
industry  categories  were  combined  in  an 
attempt  to  minimize  overlap  in  the  SIC 
codes  of  a  particular  property  or  service. 
The  industry  categories  are  to  be 
provided  through  the  revenue  procedure 
in  order  to  facilitate  future  modifications 
based  on  the  experience  of  taxpayers 
and  the  Service  with  the  categories. 

The  industry  category  safe  harbor  is 
based  on  the  premise  that  there  is  no 
need  to  examine  the  relative  level  of 
benefits  that  are  provided  by  a  separate 
line  of  business  that  operates  in  an 
industry  that  is  sufficienUy  dissimilar 
fi-om  the  remainder  of  the  employer's 
operations.  Accordingly,  although  the 
use  of  the  SIC  code  system  was  rejected 
for  purposes  of  detmsmbig  an 
employer's  lines  of  busineas,  use  of 
certain  SIC  codes  as  the  basis  lor  an 


administrative  safe  harbor  for  satisfying 
administrative  scriitiny  is  consistent 
with  tile  legislative  intent  that 
differences  in  products  or  •ervices  are 
relevant  considerations  in  validating 
whether  as  employer  operates  qualified 
separate  lines  of  business.  See  HA. 
Conf.  Rep.  No.  Ml.  99th  Cong..  2d  Sess. 
11-523  to -524  (1986). 

(B)FAS  14  safe  harbor.  The  second 
adndoistrative  safie  harbor,  the 
reportable  business  segments  safe 
harbor,  requires  that  a  separate  line  oi 
business  be  reported  as  one  or  more 
reportable  industry  segments  in 
acccvdance  with  the  Statement  of 
Financial  Accounting  Standards  No.  14, 
Financial  Reporting  for  Segments  of  a 
Busmess  Enterprise  (FAS  14").  This 
safe  harbor  is  satisfied  if  the  employer 
reports  a  separate  line  of  business  as  a 
reportable  industry  segment  oa  A* 
annual  report  required  to  be  filed  in 
conformity  with  Form  10-K.  Annual 
Report  Purstmnt  to  Section  13  or  15(d)  of 
tiie  Securities  Exchange  Act  of  1934.  The 
premise  underiying  this  safe  harbor  is 
similar  to  thtt  underlying  the  industry 
category  safe  harbor  because  a  separate 
line  of  business  reported  as  a  reportable 
industiy  segment  under  FAS  14  is  likely 
to  represent  a  significant  portion  of  the 
employer's  business  and  also  is  likely  to 
reflect  the  employer's  actual  businea 
operations. 

(Q  Minimum  or  maximum  benefits 
safe  harbor.  The  final  administrative 
safe  harbor  is  the  minimum  qt  maximum 
benefits  safe  harbor.  This  sale  harbor  is 
an  extension  of.  and  builds  upon,  the 
underlying  rationale  of  the  statutory 
safe  harbor  under  section  414(r)(3). 
Much  like  the  statutory  safe  harbor,  this 
administrative  safe  hati>or  ensures  that 
benefits  provided  by  an  employer  in  a 
separate  line  of  business  do  not  unduly 
disadvantage  nonhighly  compensated 
employees  or  unduly  advantage  highly 
compensated  employees,  regardless  of 
the  relative  concentration  of  highly 
compensated  employees  in  the  separate 
line  of  business,  and  regardless  of  the 
relative  similarify  or  dissimilarify  of  the 
separate  line  of  business  in  business 
and  accounting  terms. 

If  the  highly  compensated  employee 
percentage  ratio  of  the  separate  line  of 
business  is  1^  than  50  percent  then, 
under  the  minimum  benefit  requirement 
at  least  80  percent  of  the  nonhighly 
compensated  employees  in  that  separate 
liae  of  business  must  benefit  under  a 
plan,  and  each  of  these  employees  must 
receive  at  least  a  ^>ecified  minimum 
benefit.  For  defined  omtribution  plans, 
the  minJaMim  benefit  is  an  allocation 
rate  of  al  least  three  percent  of  an 
employee's  ooBpensation  for  the  year. 
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For  defined  benefit  plans,  the  minimum 
benefit  is  the  employer^erived  accrued 
benefit  that  would  result  from 
calculating  a  tingle  life  annuity  at  a 
normal  accrual  rate  equal  to  0.75  percent 
of  compensation  and  a  normal 
retirement  age  of  65.  Compensation  is 
generally  determined  on  the  basis  of  a 
five-year  consecutive  period  during 
which  the  employee  has  the  highest 
aggregate  conwensation.  Because  the 
annual  acczual  method  is  used  to 
calculate  the  normal  accrual  rate,  an 
employee  is  required  to  receive  an 
annual  accrual  that  takes  into  account 
two  components.  First,  the  employee 
receives  an  accrual  of  at  least  0.75 
percent  of  the  current  year's  high-five 
compensation.  Second,  the  employee, 
receives  an  additional  accrual  based  on 
the  employee's  prior  years  of  service 
and  the  increase  between  the  current 
and  prior  year's  hi^-five  compensation. 

If  the  highly  compensated  employee 
percentage  ratio  of  the  separate  line  of 
business  is  more  than  200  percent,  then, 
under  the  maximum  benefit 
requirements,  each  highly  compensated 
employee  who  benefits  under  a  plan  in 
that  separate  line  of  business  must 
receive  no  more  than  a  specified 
maximum  benefit  For  defined 
contribution  plans,  the  maximum  benefit 
it  an  allocation  rate  of  no  more  than  10 
percent  of  an  employee's  compensation 
for  the  year.  For  defined  benefit  plans, 
the  maximum  benefit  is  calculated  in  the 
same  manner  as  the  minimum  benefit 
except  that  it  eqtials  the  employer- 
derived  accrued  benefit  that  would 
result  from  calculating  a  single  life 
annuity  at  a  normal  accrual  rate  equal 
to  2.5  percent  of  compensation.  The  2.5 
percent  is  reduced  for  certain  types  of 
subsidies. 

The  employer  may  provide  for  the 
minimum  benefit  in  a  combination  of 
defined  benefit  and  defined  contribution 
plans  as  long  at  the  combined 
percentage  of  the  minimum  benefit 
provided  to  the  employee  in  each  plan 
equala  at  least  100  percent.  Similarly, 
under  the  maximum  benefit  rules,  if 
benefits  are  provided  through  a 
combination  of  defined  benefit  and 
defined  contribution  plans,  the 
combined  percentage  of  the  benefits 
provided  may  not  exceed  100  percent  of 
the  maximum. 

Further,  the  minimum  or  maximum 
benefit  limits  require  that  a  plan  provide 
for  specific  benefit  formulas  that  can  be 
satisfied  on  a  plan  design  basis.  An 
employee's  accrual  or  allocation  rate 
under  a  plan,  however,  must  be 
determined  without  regard  to  any  plan 
provision  the  effect  of  which  is  to  make 
the  operation  of  the  minimum  or 


maximum  benefits  formula  contingent 
on  the  failure  of  the  separate  line  of 
business  otherwise  to  satisfy  the 
requirement  of  administrative  scrutiny. 

The  Treasury  and  the  Service 
welcome  comments  on  the 
administrative  safe  harbors  in  the 
proposed  regulations.  More  specifically, 
the  Treasury  and  the  Service  solicit 
comments  on  either  modifications  to 
those  administrative  safe  harbors 
developed  in  the  proposed  regulations  or 
suggestions  for  additional 
administrative  safe  harbors.  In  addition, 
the  Treasury  and  the  Service  welcome 
comments  and  any  suggested 
modifications  or  additions  to  the 
industry  categories  tet  forth  in  the 
proposed  revenue  procedure. 

(Dj  Individual  determinations.  A 
separate  line  of  business  that  does  not 
satisfy  either  the  statutory  safe  harbor 
or  any  of  the  administrative  safe 
harbors  nonetheless  satisfies  the 
requirement  of  administrative  scrutiny  if 
the  employer  requests  and  receives  from 
the  Service  an  individual  determination 
that  the  separate  line  of  business 
satisfies  administrative  scrutiny.  Section 
1.414(r)-e  of  the  proposed  regulations 
provides  the  rules  and  conditions  that 
apply  to  an  employer's  request  for  that 
determination. 

This  determination  process  is  limited 
to  those  situationt  in  which  the  aeparate 
line  of  business  does  not  tatitfy  any  of 
the  administrative  scrutiny  safe  harbors, 
but  provides  benefits  that  are  within  a 
apecified  range  of  the  minimum  or 
maximum  benefit  tafe  harbor.  The 
Service  has  determined  that  where  the 
separate  line  ot  business  does  not 
satisfy  any  of  the  safe  harbors,  and  the 
benefits  provided  fall  outside  this 
specified  range,  the  separate  line  of 
business  will  not  satisfy  administrative 
scrutiny  and.  therefore,  an  employer 
may  not  request  a  determination  that 
the  separate  line  of  business  satisfies 
administrative  scrutiny. 

This  determination  process  is  limited 
to  the  determination  of  whether  a 
separate  line  of  business  satisfies 
administrative  scrutiny.  It  is  not 
available  to  determine  whether  other 
requirements  of  these  proposed 
regulations  are  satisfied.  For  example, 
the  Service  will  not  issue  determination 
letters  or  rulings  with  respect  to  whether 
a  designated  line  of  business  it 
separate,  or  whether  a  separate  line  of 
business  satisfies  administrative 
tcrutiny  under  the  ttatutory  tafe  harbor 
or  one  of  the  alternative  adminittrative 
safe  harbors. 

fV.  Separate  Operating  Units 

Section  414(r)(7)  provides  that  the 
term  "teparate  line  of  business'^' 


includes  an  operating  unit  in  a  separate 
geographic  area  separately  operated  for 
bona  fide  business  reasons.  As 
contemplated  in  the  legislative  history, 
the  distinguishing  characteristic 
between  a  line  of  business  and  an 
operating  unit  is  that  a  line  of  business 
provides  different  property  or  services 
from  other  portions  of  the  employer 
while  an  operating  unit  provides  the 
same  property  or  services  as  another 
portion  of  the  employer  but  only  if  it 
operates  in  a  separate  geographic  area. 
In  all  other  respects,  the  statute  and  ■ 
legislative  history  apply  the  same 
requirements  to  an  operating  unit  as 
apply  to  a  line  of  business  (e.g., 
operation  for  bona  fide  business 
reasons,  separateness,  SO  employees, 
notice,  and  administrative  scrutiny).  See 
section  414{r)(7)  (1).  (2),  and  (7);  H.R. 
Conf.  Rep.  No.  841. 99th  C^ng.,  2d  Sess. 
11-523  to  -526  (1986). 

Because  the  proposed  regulations 
permit  the  employer  to  designate  twoor 
more  lines  of  business  that  provide  the 
same  property  or  services,  the  concept 
of  an  operating  unit  has  been  subsumed 
within  the  concept  of  a  line  of  business. 
Consistent  with  the  statute  and 
legislative  history,  the  proposed 
regulations  require  an  operating  unit  to 
satisfy  the  same  requirements 
applicable  to  a  line  of  business.  Thus,  an 
employer  may  designate  an  operating 
unit  as  a  line  of  business  and  may  treat 
it  as  a  qualified  separate  line  of 
business  if  it  satisfies  the  requirements 
provided  in  the  proposed  regulations. 

V.  Determination  of  Employees  of  A 
Qualified  Separate  Line  of  Business 

For  purposes  of  testing  plans 
benefiting  employees  of  a  qualified 
separate  line  of  business  under  sections 
410(b),  401(a)(4),  and  401(a](26),  and  for 
purposes  of  applying  the  ttatutory  tafe 
harbor  and  the  minimum  or  maximum 
benefits  safe  harbor,  an  employer  must 
determine  which  employees  are  treated 
as  employees  of  each  qualified  separate 
line  of  business.  See  H.R.  Conf.  Rep.  No. 
841,  ggth  Cong.,  2d  Sess.  11-524  (1986). 

The  proposed  regulations  provide  the 
procedures  for  assigning  employees 
among  an  employer's  quaUfied  teparate 
lines  of  business.  Consistent  with  the 
statute  and  the  legislative  history,  the 
employees  of  a  qualified  separate  line  of 
business  consist  of  all  employees  who 
provide  substantial  services  to  the 
qualified  separate  line  of  business,  and 
all  other  employees  who  are  allocated  in 
accordance  with  the  proposed 
regulations  to  the  qualified  aeparate  line 
of  butinets.  For  purposes  of  these 
proposed  regulations,  an  employee 
provides  substantial  services  to  a 
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qualified  aeparate  line  of  business  if  at 
least  75  percent  of  the  employee's 
services  are  provided  to  the  qualified 
separate  line  of  business,  or  if  at  least  SO 
percent  of  the  employee's  services  ate 
provided  to  the  qualified  separate  line  of 
business  and  the  employee's  regular 
place  of  work  is  at  a  facihty  that  is  used 
exclusively  by  the  qualified  separate 
line  of  businees.  The  determination  of 
whether  the  75-j>eroeat  and  S0i»ercent 
threaholcte  are  satisfied  must  be  made  in 
a  manner  that  is  reasonably  leliable  and 
uniform  with  reepect  to  all  employees. 

The  proposed  regulations  reler  to 
employees  who  do  not  provide 
substantial  services  to  any  qualified 
separate  line  cX  bmhwss  of  die 
employer  as  *>e8idtial  shared 
employees."  All  residual  shared 
employees  must  be  assigned  under  the 
same  allocation  method,  and  ead» 
residual  shared  employee  must  be 
allocated  to  oidy  one  qualified  separate 
line  of  business. 

a.  Dominant  Line  of  Business  Method  ci 
Allocation 

Under  the  first  method  for  allocating 
residual  shared  employees,  an  employer 
is  permitted  to  allocate  all  its  residual 
shared  employees  to  its  Hnmkinn*  jj^p  of 
business.  For  this  purpose,  the  dominant 
line  of  busiaess  it  determined  based  on 
the  nomber  of  substantial-service 
employees  assigned  to  the  qualified 
separate  Hne  of  business.  Generally,  a 
dominant  line  of  basiness  is  that 
qualified  separate  ]me  of  business  that 
employs  at  least  55  percent  of  all 
substaatial-serviceenirioyees  who 
prc\'ide  their  services  to  any  qualified 
separate  line  of  business.  Under  an 
alternative  definition  of  danaaant  Ibie, 
the  55-peroent  threshold  is  reduced  to  <S 
percent  if  each  qnalified  separate  line  of 
business  of  the  employer  satisfies  the 
administratis  scrutiny  requirement 
under  either  the  statutory  safe  hailsor  or 
the  ssiniBRMSB  or  maximum  ben^ts  sale 
harbor. 

b.  Pro-rata  Method  of  Allocation 

The  second  method  permits  the 
employer  to  allocate  residual  shared 
employees  among  its  qualified  separate 
lines  of  basiness  on  a  pro-rata  basis.  See 
HJ(.  Conf.  Kep.  No.  Ml,  99tfa  Cong.,  2d 
Sess.  II-S24  tlBSB).  Under  diis  method, 
aU  residual  shared  employees  are 
allocated  among  the  employer's 
qualified  separate  lines  of  business  in 
proportion  to  the  percentage  of  afl 
substanttal-aer^ce  employees  who 
provide  their  services  to  each  ^ixaBiRed 
separate  Una  of  busiaess. 


c.  HCE  Percentage  Ratio  Method  of 
Allocation 

llie  lUrd  method  of  aUocation  pennits 
the  employer  to  alkicate  residaal  ahved 
employees  among  tts  qualified  Tppwrste 
lines  of  business  in  a  manner  con^tent 
with  the  statutory  safe  tebor  for 
satisfying  administrative  scmtkiy. 
Under  this  iti><tlvx<,  a  hi^iy 
oompensaled  resichial  ^rad  eaipl6yBe 
must  first  be  allocated  to  the  qnaUfied 
separate  line  oi  business  v«rith  the  lowest 
hig^y  compensated  employee 
percentage  ratio  less  dian  SO  percent 
Sinikujy,  a  nimhighly  campeasated 
residual  ahaced  employee  must  first  be 
allocated  to  the  qualifiiul  aeparate  line 
of  business  with  the  highest  highly 
compensated  employee  percentage  ratio 
greater  than  200  penmt.  This  {Mooedme 
is  continued  untU  all  qualified  separate 
lines  of  basiness  of  the  employer  have  a 
highly  compensated  employee 
percentage  ratio  between  50  and  200 
percent  or.  if  sooner,  ontil  no  residual 
shared  employees  reniain  to  be 
allocated.  Any  remaimag  reskioal 
shared  employees  may  t»  allocated  to 
any  qnahfiiBd  separate  line  of  business 
as  long  as  their  allocation  does  not 
cause  the  qualified  separate  line  of 
business  to  violate  the  statutory  safe 
harbor.  This  method  of  allocation 
facilitates  satisfaction  of  the  statutwy 
safe  harbor  through  appropriate 
allocation  of  residual  shared  employees. 

The  legislative  history  provides  ftat 
the  assignment  of  emplojues  is  to  be 
made  in  accordance  with  the 
performance  of  services  by  those 
employees.  See  HJl  Conf.  Rep.  No.  841, 
99th  Cong..  2d  Sess.  II-5»  (1986). 
Accordingly,  although  the  employer  is 
permitted  to  determine  the  residual 
shared  employees  to  be  allocated  to 
each  qualified  separate  line  of  business 
under  the  last  two  mediods  described 
above,  when  possible,  the  employer 
must  allocate  a  residual  shared 
employee  to  a  qualified  separate  line  of 
business  to  which  the  resi  Jual  shared 
employee  provides  at  least  some 
services. 

The  Treasury  and  the  Service  are 
aware  of  the  complexity  inherent  in  the 
process  of  assi^ung  en^eyees  among 
an  employer's  quaMed  separate  lines  of 
business  in  a  manner  consistent  with  the 
statute  and  legislative  hist<My.  Ibe 
proposed  relations  have  been  drafted 
to  minimiap  this  complexity  to  the 
extent  possible.  Comments  are 
welcomed  on  possible  modifications  to 
the  assigBBent  and  aUocatioB  rales  in 
the  proposed  regulattana  as  weU  as 
suggestions  lor  additional  alternatives. 

In  addition,  becaase  the  pro-rata  and 
HCE  peiceat^ge  ratio  methods  of 


allocatioa  described  above  provide 
enqiloyeis  with  fiexibility  to  determine 
which  individoal  residual  shared 
employees  are  allocated  to  each 
qualified  separate  line  of  business  under 
those  methods,  some  employers  may 
feel  con4)elled  to  analyse  (^  various 
permutetions  for  allocating  individual 
residual  shared  employees  among  their 
qualified  separate  lines  of  business.  For 
this  reason,  the  Iteasary  and  the 
Service  have  considered,  and  invite 
comment  on.  one  possible  alternative  for 
handling  th^  aUoctotion  of  residual 
shared  employees. 

Under  this  approach,  the  entire  group 
of  residual  shared  employees  would  be 
taken  into  account  wi^  respect  to  each 
qualified  separate  line  of  an  employer. 
For  purposes  of  those  tests  that  compare 
relative  numbers  of  highly  and 
nontnghly  compensated  employees  (e.g., 
the  ratio  percentage  test  onder  section 
410(b)  or  the  statutory  safe  hari>or  mider 
section  414(rK3)),  eai*  residual  shared 
employee  would  be  ttdcen  into  account 
with  respect  to  each  qualified  separate 
line  of  business  in  proportion  to  ^ 
percentage  «f  all  substantial-service 
employees  assigned  to  the  qualified 
separate  hne  of  business  under 
§  1.414(r}-7(b)(2Ki)  (i.e.,  the  same 
percentage  used  under  the  pro-rate 
allocation  method  {rrovided  in  the 
proposed  regulations). 

For  piirposes  of  those  tests  fliat 
conqiare  average  contributions  or 
benefits  of  highly  and  nonhighly 
compensated  employees  (e.g.,  Qie 
average  benefit  percentage  test  under 
section  410(b)(2)(A)(ii)  or  the  safe 
harbor  for  age-  and  servioe-weighted 
defined  contribution  plans  under 
S  1.401(a](4}-2(b)(3)),  the  contributions 
or  benefits  of  eadi  residual  shared 
employee  would  be  taken  into  account 
vfiih  respect  to  each  q»u»lified  separate 
line  of  business  in  proportion  to  the 
same  percentege  described  in  the 
preceding  paragraph.  For  purposes  of 
those  tests  that  compare  individual 
contributions  or  benefits  of  highly  and 
nonhighly  ooiapensated  employees  (e.g.. 
the  geaeral  test  for  nondiscrimination  in 
the  amount  of  benefits  under 
S  1.401(a)(4)-3(c)  or  the  minimnro  or 
maximum  benefits  safe  harbor  under 
S  1.414(r)-5(e)),  the  full  contrttmtions  or 
benefits  of  each  residual  shared 
employee  would  be  taken  into  aooount 
with  respect  to  each  qualified  separate 
line  of  business. 

As  oontenplated,  this  approach  would 
replace  the  pro-rate  and  HCE 
percentage  ratie  methods  of  atteoatian 
provided  in  the  praposed  regulations 
aad  thus  would  beoaip  the  sde 
alteinattve  to  the  dominant  line  of 
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butinets  method  of  allocation  described 
above.  The  advantage  of  this  approaclt 
it  that  it  does  not  reouire  the  employer 
to  identify  individual  residual  shared 
employees  as  being  allocated  to 
individual  qualified  separate  lines  of 
business.  Furthermore,  because  this 
approach  does  not  involve  Individual 
assignment  of  reaidual  shared 
employees  for  testing  purposes,  the 
application  of  sections  410(b).  401(a)(4), 
and  401(a)(2e)  on  a  qualified-separate- 
line-of-buainMS  basis  would  be 
mathematically  predetermined  and  thus 
would  not  compel  the  employer  to 
analyze  the  various  permutations  for 
allocating  individual  residual  shared 
employees  among  its  qualified  separate 
lines  of  busineea. 

VI.  Vertical  Integration 

For  purposes  of  testing  separateness 
under  the  proposed  regulations,  a  line  of 
business  must  take  into  account  all 
employees  whose  services  contribute  to 
the  preparation  of  property  for  sale  to 
customers  or  the  provision  of  services  to 
customers  by  that  line  of  business. 
Similarly,  a  line  of  business  must  take 
into  account  all  tangible  assets  that 
contribute  to  the  preparation  of  property 
for  sale  to  customers  or  the  provision  of 
services  to  customers  by  that  line  of 
business.  A  line  of  business  that  is 
vertically  integrated  with  any  other  line 
of  business  of  the  employer  generally 
will  not  satisfy  the  separateness  criteria 
because  too  many  employees  or  tangible 
assets  presumably  will  be  shared 
between  the  vertically  integrated  lines 
of  business. 

Consistent  with  the  legislative  history 
of  section  414(r),  an  optional  rule  is 
provided  to  assist  an  employer  in 
satisfying  the  separateness  criteria  in 
certain  limited  circumstances  where  one 
line  of  business  (the  "upstream  line  of 
business")  provides  a  given  type  of 
property  or  service  to  another  line  of 
business  (the  "downstream  line  of 
buisness").  i.e.,  where  the  two  lines  of 
business  are  vertically  integrated  with 
one  another.  See  HJt  Conf.  Rep.  No. 
841,  g9th  Cong..  2d  Sess.  11-523  (1986); 
i  1.414(r)-3(c)(6).  Before  applying  this 
optional  rule,  two  requirements  must  be 
satisfied.  First,  the  number  of  units  of 
the  property  or  service  provided  to 
customers  of  the  employer  by  the 
upstream  line  of  business  must  equal  at 
least  50  percent  of  the  total  number  of 
units  of  the  property  or  service  provided 
by  the  upstream  line  of  business  to  all 
persons  (including  customers  of  the 
employer,  the  downstream  line  of 
business,  and  all  other  lines  of  business 
of  the  employer).  Second,  the 
downstream  line  of  business  must  either 
substantially  modify,  use,  or  consume 


the  property  or  service  provided  by  the 
upstream  line  of  business,  or  provide  the 
same  property  or  service  to  customers  of 
the  employer  at  a  different  level  in  the 
chain  of  commercial  distribution  than 
the  upstream  line  of  business. 

If  the  requirements  of  this  optional 
rule  are  satisfied,  the  downstream  line 
of  business  is  treated  as  if  the  relevant 
property  or  service  had  been  provided  to 
it  by  a  person  other  than  the  employer 
(rather  than  by  the  upstream  line  of 
business).  Accordingly,  that  portion  of 
an  employee's  services  that  contributes 
solely  to  the  provision  of  the  property  or 
service  from  the  upstream  line  of 
buisness  to  the  downstream  line  of 
business  is  not  considered  under  this 
optional  rule  to  be  provided  to  the 
downstream  line  of  business.  Similar 
treatment  is  provided  for  tangible 
assets.  This  treatment  applies  for 
purposes  of  the  separate  employee 
workforce,  separate  management,  and 
separate  tangible  assets  requirements  of 
1 1.414(r)-3.  as  well  as  the  50-employee 
requirement  of  S  1.414(r)-4(b),  and  the 
determination  of  the  employees  of  a 
qualified  separate  line  of  business  under 
i  1.414(r)-7. 

VIL  Separate  Application  of  Statutory 
Requirements 

a.  Section  410(b) 

Section  410(b)(5)(A)  provides  that  if 
an  employer  is  treated  as  operating 
qualified  separate  lines  of  business 
under  section  414(r),  then  the  employer 
is  permitted  to  apply  the  requirements  of 
section  410(b)  separately  with  respect  to 
the  employees  of  each  qualified 
separate  line  of  business.  If  the 
employer  chooses  to  apply  the 
requirements  of  section  410(b)  in  this 
manner,  it  must  do  so  with  respect  to  all 
its  plans,  all  its  employees,  and  all  its 
qualified  separate  lines  of  business. 

The  preamble  to  the  proposed 
regulations  under  section  410(b) 
specifically  provides  that  those 
proposed  regulations  do  not  address  the 
rules  for  determining  whether  an 
employer  is  treated  as  comprising  two  or 
more  qualified  separate  lines  of 
business  for  purposes  of  section  410(b). 
See  54  FR  21440  (May  18, 1960).  These 
proposed  regulations  contain  Uie  rules 
for  applying  the  requirements  of  section 
410(b)  to  an  employer's  qualified 
separate  lines  of  business.  In  addition, 
conforming  amendments  have  been 
made  to  the  proposed  regulations  under 
section  410(b). 

Under  section  410(b)(5),  a  plan 
satisfies  the  requirements  of  section 
410(b)  only  if  (1)  the  plan  satisfies  the 
reasonable  classification  test  under 
section  410(b)(5)(B)  on  an  employer- 


wide  basis,  and  (2)  the  plan  satisfies 
section  410(b)  on  a  qualified-separate- 
line-of-business  basis.  Section  1.414(r>-« 
of  the  proposed  regulations  applies 
these  statutory  requirements. 

(i)  Employer-wide  application.  Section 
410(b)(5)(B)  provides  that  a  plan  must  . 
benefit  a  classification  of  employees 
found  by  the  Secretary  to  be 
nondiscriminatory  on  an  employer-wide 
basis.  A  plan  benefiting  employees  of  a 
separate  line  of  business  satisifies  this 
requirement  only  if  the  plan  satisfies 
either  the  ratio  percentage  test  of 
8  1.410(b)-2(b)(2)  or  the 
nondiscriminatory  classification  test  of 
S  1.410(b)-4  (without  regard  to  the 
average  benefit  percentage  test  of 
S  1.4l0(b)-5)  on  an  employe^wide  basis. 
For  this  purpose,  the  nonexcludable 
employees  of  all  the  other  qualified 
separate  lines  of  business  are  taken  into 
account. 

In  addition,  although  the 
nondiscriminatory  classification  test  is 
applied  in  the  same  manner  as  it  would 
be  under  \  1.410(b)-4,  in  the  case  of  a  . 
plan  that  falls  between  the  safe  and 
unsafe  harbors,  an  additional 
circumstance  to  be  taken  into  account 
for  purposes  of  satisfying  8  1.410(b)- 
4(c)(3)  is  that  the  employer  has  satisfied 
thequalified-separate-line-of-business 
requirements  set  forth  in  these  proposed 
regulations.  Except  in  unusual 
circumstances,  this  fact  will  normally  be 
determinative. 

(ii)  Qualified-aeparate-line-of- 
busineaa  application.  A  plan  satisfies 
section  410(b)  on  a  qualified-separate- 
line-of-business  basis  only  if  the  plan 
satisfies  either  the  ratio  percentage  test 
of  1 1.410(b)-2(b)(2)  or  the  average 
benefit  test  of  S  1.410(b)-2(b)(3) 
(including  the  nondiscriminatory 
classification  test  of  1 1.410(b)-4  and  the 
average  benefit  percentage  test  of 
1 1.410(b}-5).  In  testing  a  plan  on  a 
qualified-separate-line-of-business 
basis,  the  employees  of  all  other 
qualified  separate  lines  of  business  BSfi 
excluded.  See  9  1.410(b}-6(g). 

(iii)  Definition  of  "plan".  Yot  purposes 
of  satisfying  sections  410(b)  and 
401(a)(4),  the  term  "plan"  means  a  plan 
as  determined  under  {  1.410(b)-7. 
Therefore,  pursuant  to  8  1.410(b)-7(c)(5), 
the  portion  of  the  plan  that  benefits 
employees  of  one  qualified  separate  line 
of  business  is  treated  as  a  separate  plan 
from  the  other  portions  of  the  same  plan 
that  benefit  employees  of  other  qualified 
separate  lines  of  business. 

(iv)  Coordination  with  section 
401(a)(4).  In  addition,  the  proposed 
regulations  provide  that  if  section 
401(a)(4)  requires  a  group  of  employees 
under  the  plan  to  satisfy  section  410(b), 
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the  group  of  employees  must  satisfy 
section  410(b)  in  the  same  manner 
described  above  as  if  they  were  the  only 
employees  covered  under  the  plan.  See 
88  1.414(r)-8(c).  1.401(a)(4)-4(b),  and 
1.401(a)(4}-g(d). 

(v)  Contributions  and  benefits.  For 
purposes  of  testing  the  plans  of  a 
qualified  separate  line  of  business  for  a 
plan  year,  all  contributions  and  benefits 
provided  to  an  employee  must  be 
treated  as  provided  by  the  qualified 
separate  line  of  business  to  which  the 
employee  is  assigned.  The  proposed 
regulations  do  not  address  situations 
where  employees  are  transferred  from 
one  separate  line  of  business  of  the 
employer  to  another,  or  where  the 
employer's  designation  of  its  lines  of 
business  changes.  The  Treasury  and  the 
Service  request  comments  on  these 
issues. 

b.  Section  401(a)(26) 

Section  401(a)(26)(C)  provides  that, 
with  the  consent  of  the  Secretary,  the 
employer  may  choose  to  apply  section 
401(a)(2e]  on  a  separate  line  of  business 
basis.  If  the  employer  chooses  to  apply 
the  requirements  of  section  401(a)(26)  in 
this  manner,  it  must  do  so  with  respect 
to  all  its  plans,  all  its  employees,  and  all 
its  qualified  separate  lines  of  business. 
The  proposed  regulations  further 
provide  that  if  an  employer  chooses  to 
apply  section  401(a)(26)  on  a  qualified- 
separate-line-of-business  basis,  the 
consent  of  the  Secretary  will  be  granted 
only  on  the  condition  that  the  employer 
also  applies  section  410(b)  on  a 
qualified-separate-line-of-business 
basis.  By  way  of  contrast,  if  the 
employer  chooses  to  apply  section 
410(b)  on  a  qualified-separate-line-of- 
business  basis,  the  employer  need  not 
apply  section  401(a](26)  on  a  qualified- 
separate-line-of-business  basis. 

c.  Section  129(d)(8) 

The  application  of  the  separate  line  of 
business  rules  to  section  129(d)(8)  is 
reserved.  Until  guidance  is  issued 
relating  to  the  application  of  section 
414(r]  for  purposes  of  section  129(d)(8)  of 
the  Code,  an  employer  shall  be  treated 
as  operating  qualified  separate  lines  of 
business  for  purposes  of  section 
129(d)(8)  if  it  reasonably  determines  that 
it  meets  the  requirements  of  section 
414(r).  See  Public  Debt  Limit  Increase 
Act,  Public  Law  101-140,  8  204(b),  103 
Stat.  830,  833  (1989).  The  Treasury  and 
the  Service  welcome  comments  on  the 
application  of  the  separate  line  of 
business  requirements  set  forth  in  the 
proposed  regulation  for  purposes  of 
section  129(d)(8]. 


d.  Other  Code  Sections 

Under  no  circumstances  may  the 
requirements  of  any  section  of  the  Code 
(other  than  those  referred  to  above]  be 
applied  separately  with  respect  to  the 
employees  of  a  qualified  separate  line  of 
business  unless  the  section  specifically 
cross-references,  or  is  specifically  cross- 
referenced  by,  section  414(r).  Thus,  for 
example,  the  separate  line  of  business 
rules  do  not  apply  (without  limitation)  to 
sections  79(d)(3).  105(h),  117(d)(3), 
120(c)(2).  125(g)(3).  127(b)(2),  129(d)(3), 
132(e)(2),  132(h)(1),  401(a)(3)  (as  in  effect 
on  September  1, 1974),  414(q](4). 
501(c)(17)(A)(ii).501(c)(17)(B)(iii). 
501(c)(18)(B).  and  505(b)(1)(A). 

Vin.  Certain  Governmental  and  Tax- 
Exempt  Employers 

The  application  of  the  qualified 
separate  line  of  business  rules  to  plans 
of  governmental  and  tax-exempt 
employers  that  are  subject  to  the 
requirements  of  sections  410(b)  and 
401(a)(2e)  is  reserved.  The  Treasury  and 
the  Service  welcome  comments  on  the 
application  of  the  qualified  separate  line 
of  business  requirements  set  forth  in  the 
proposed  regulations  to  certain 
governmental  and  tax-exempt 
employers.  Specifically,  the  Treasury 
and  the  Service  solicit  comments  on 
either  modifications  to  the  existing 
requirements  or  suggestions  for 
appropriate  alternative  requirements. 

IX.  Testing  Year  Basis  of  Application 

For  purposes  of  determining  whether 
an  employer  operates  qualified  separate 
lines  of  business  for  bona  fide  business 
reasons,  the  employer  must  apply  the 
requirements  of  §§  1.414(r]-l  through 
1.414(r)-7  of  the  proposed  regulations  on 
the  basis  of  the  testing  year.  The  testing 
year  is  the  calendar  year.  Similarly,  an 
employer's  plans  are  tested  under 
sections  401(a)(4),  401(a)(26)  and  410(b) 
separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business  for  all  plan  years  that 
begin  in  the  testing  year. 

X.  Averaging  Rules 

For  purposes  of  determining 
percentages  for  testing  whether  lines  of 
business  satisfy  the  requirements  of 
these  proposed  regulations,  the 
employer  is  permitted  to  use  up  to  a 
three-year  moving  average,  absent  large 
fluctuations.  In  determining  whether 
specific  percentages  have  been  satisfied, 
this  rule  permits  the  employer  to 
average  the  results  for  the  current 
testing  year  with  the  results  for  the 
preceding  one  or  two  testing  years.  The 
purpose  of  this  rule  is  to  provide 
stability  from  year  to  year  in  the 


application  of  the  requirements  under 
the  proposed  regulations. 

XL  Failure  to  Comply 

a.  Line  of  Business  Fails  to  Comply  With 
the  Proposed  Regulations 

If  an  employer  applies  sections 
401(a)(26)  and  410(b)  to  its  plans  on  a 
qualified-separate-line-of-business  basis 
and  any  of  its  lines  of  business  fail  to 
meet  the  requirements  of  these  proposed 
regulations,  then  all  its  lines  of  business 
will  fail  to  meet  the  requirements  of 
section  414(r).  In  that  event,  each  plan 
must  satisfy  the  requirements  of 
sections  401(a)(28)  and  410(b)  on  an 
employer-wide  basis  in  order  to  satisfy 
section  401(a). 

b.  Plan  Failure  to  Comply  With  Section 
410(b) 

If  an  employer  applies  section  410(b) 
separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business  and  a  plan  fails  to  meet 
the  requirements  of  section  410(b)  or 
401(a)(4)  on  that  basis,  that  plan  will  fail 
to  satisfy  sections  401(a).  Furthermore, 
the  plan  may  not  attempt  to  meet  the 
requirements  of  sections  410(b)  and 
401(a)(4)  on  an  employer-wide  basis. 
However,  this  failure  generally  will  not 
affect  the  employer's  treatment  under 
section  414(r)  as  operating  qualified 
separate  lines  of  business. 

Additional  Authorify 

The  rules  in  the  proposed  regulations 
regarding  section  414(r)  are  the 
exclusive  rules  for  determining  whether 
the  requirements  of  that  section  are  met. 
The  regulations  also  provide,  however, 
that  the  Commissioner  may,  in  revenue 
rulings,  notices,  and  other  guidance  of 
general  applicabiUfy,  provide  any 
additional  rules  that  may  be  necessary 
or  appropriate  in  applying  the  definition 
of  a  separate  line  of  business  under 
section  414(r). 

Reliance  on  These  Proposed  Regulations 

Taxpayers  may  rely  on  these 
proposed  regulations  for  guidance 
pending  the  issuance  of  final 
regulations.  These  regulations  will  be 
generally  efiective  for  plan  years  and 
testing  years  beginning  on  or  after 
January  1, 1992.  If  future  regulations  are 
more  restrictive,  such  guidance  will  be   . 
applied  without  retroactive  effect. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
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Admhitetrativ*  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulatione  and.  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required  Pursuant  to  section  7806(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Administrator  of  the  Small  Business 
Adminiatratioa  for  comment  on  their 
impact  on  small  business. 


I  and  Re(|uests  to  Appear  at  a 
Pubuc  HaaiiBg 

Before  adopting  these  proposed 
regulations,  consideration  Will  be  given 
to  any  written  comments  that  ere 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  die  Internal 
Reveirae  Sendee.  All  comments  will  be 
available  for  public  inspection  and 
copying  bi  their  entirety.  Because  the 
Treasury  Department  expects  to  issue 
final  regulations  on  this  matter  as  soon 
as  possible,  a  public  hearing  will  be  held 
beginning  at  10  am.  on  Thursday  May 
10. 1991.  and  contfamed.  if  necessary  on 
Friday  May  17. 1991.  in  die  LILS. 
Auditocium,  Seventh  Floor,  7400 
Corridor,  Intatnal  Revenue  Building. 
1111  Coostitaition  Avenue.  NW.. 
Washington.  DC  Comments  and 
requests  to  appear  at  the  public  hearing 
must  be  received  by  April  2. 1991. 
Outlines  of  oral  oommants  must  be 
received  by  May  2. 1991.  See  notice  of 
hearing  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Drafting  Infonnatioa 

Tlie  principal  authors  of  these 
proposisd  regulations  are  Thinnas  G. 
Schendt  and  Rhonda  C  Migdail  of  die 
Office  of  die  Assistant  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organisatians),  Internal  Revenue 
Senrioe.  Howrever.  personnel  from  other 
offices  of  the  Service  and  Treasury 
Department  participated  in  their 
development 

List  of  Subiacts  fai  2i  CFR  L401-0 
dmm^  1.425-1 

Employee  benefit  plans.  Employee 
stock  ownership  plans.  Income  taxes. 
Individual  retirement  accounts. 
Pensions,  Stock  Options. 

todia 


Raguiattoos 

The  notices  of  proposed  rulemaking 
(to  amend  28  CFR  part  1)  diat  were 
published  on  May  la  1989  (54  FR  21445, 
54  FR  21448.  54  FR  21449),  May  14. 1990 
(55  FR  19940  and  55  FR  19942).  and 
September  14. 1980  (55  FR  37901),  are 
amended,  and  additional  amendhments 
of  part  1  are  proposed,  as  fbllowr 


Incoma  Tax  Regulatloas 
PART  l-CAMENOED] 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  adding  die  fbllowbig 
citations: 

Aulhorilr.  2B  U^C  7805  *  *  *.  S«icUu:» 
1.414(rH>  through  1.414(rK  alM  iMued  under 
28  U.&C  414(r).  Section  1.414(r>-8  also  issued 
under  XS  U.&C  410(b)  and  414(r).  Section 
lM4{t)-«  also  istiwd  nsder  20  U.S.C 
401(a)(2<4  and  414(r).  Section  1.414(r)-10  also 
iMued  aodar  28  U.8XX  12S  and  414(r).  Section 
1414(r)-ll  also  issued  under  20  \J3.C  414(r). 

Par.  2.  Section  1.401(aH28)-2.  as 
proposed  on  May  14, 1990  (55  FR  199(0). 
is  amended  by  adding  a  new  paragraph 
(d)(e)  to  read  as  follows: 


{ 1.401(a)(a8>-2   Minimum  I 
rule. 


(d)  Disaggregation  of  certain 
plans  •  •  • 

(6)  Plans  benefiting  employees  of 
qualified  separate  lines  of  business.  If 
an  employer  is  treated  as  operating 
qualified  separate  lines  of  business  for 
purposes  of  section  401(a)(28)  in 
accordance  widi  { 1.414(r>-l(b).  die 
portion  of  a  plan  that  boiefits 
employees  of  one  qualified  separate 
lines  at  business  is  treated  as  a  separate 
plan  from  the  portions  of  the  same  plan 
that  benefit  employees  of  the  other 
qualified  separate  lines  of  business  of 
die  employer.  See  SS  1.414(r}-l(c)(3)  and 
1.414(r)-0  (separate  application  of 
section  401(aX28)  to  the  employees  of  a 
qualified  separate  Une  of  business). 

•  •        •        •        • 

Par.  3.  Section  1.401(a)(2e)-e.  as 
proposed  on  May  14, 1990  (55  FR  19942), 
is  amended  by  adding  a  new  paragraph 
(bMS)  to  read  as  follows: 

|l.40l(aXM)-i   Cwfcidabls  swrlBiress. 

•  •       •       *       • 

(b)  Excludable  employees  *  *  * 
(8)  Employees  of  qualified  separate 
lines  of  business.  If  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  business  for  purposes  of  section 
401(a)(28)  in  accordance  with  8  1.414(r)- 
1(b),  in  testing  a  plan  diat  benefits 
emplojrees  of  one  qualified  separate 
lines  dF  business,  the  employees  of  the 
other  qualified  separate  lines  of 
business  of  the  employer  are  treated  as 
excludable  ranployees.  See  Sl  1.414(r)- 
1(c)(3)  and  1.414(r)-9  (separate 
application  of  section  401(a)(28)  to  the 
employees  of  a  qualified  separate  line  of 
business). 

•  •       •       •        • 

Par.  4.  Section  1.410(b)-«(g),  as 
proposed  on  May  18, 1988  (54  FR  21445), 
is  revised  as  follows: 


|1.410(bH   Excludable 


(g)  Employees  cf  qualified  separate 
lines  of  business.  If  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  business  for  purposes  of  section 
410(b)  in  accordance  wiUi  §  1.414(r)- 
1(b),  hi  testing  a  plan  that  benefits 
employees  of  one  qualified  separate 
lines  dT  business  the  employees  of  the 
other  qualified  separate  lines  of 
business  of  the  employer  are  treated  as 
excludable  employees.  The  rule  in  this 
paragraph  (g)  does  not  apply  for 
purposes  of  satisfying  the 
nondiscriminatory  classification 
requirement  of  section  410(b)(5)(B).  See 
S§  1.414(r)-l(c)(2)  and  1.414(r)-8 
(separate  application  of  section  410(b)  to 
the  employees  of  a  qualified  separate 
line  of  business). 
***** 

Par.  5.  Section  1.410(b)-7,  as  proposed 
on  May  18, 1989  (54  FR  21448).  and  as 
amended  on  September  14. 1990  (55  FR 
37901).  is  amended  as  follows: 

1.  Paragraph  (cK5)  is  revised  as  set 
forth  below. 

2.  A  new  paragraph  (d)(4)  is  added  to 
read  as  set  forth  below. 


§  1^10(b)-7 
governing 


uemnioii  wipnviBiBnaee- 


(c)  Mandatory  disaggregation  of 
certain  plana  '  " 

(5)  Plans  benefiting  employees  of 
quaUfied  separate  lines  of  business.  If 
an  employer  is  treated  as  operating 
qualified  separate  lines  oi  business  fm 
purposes  of  section  410(b)  in  accordance 
widi  i  1.414(r)-l(b).  die  portion  of  a  plan 
that  benefits  employees  of  one  qualified 
separate  lines  of  business  is  treated  as  a 
separate  plan  from  the  portions  of  the 
same  plan  that  benefit  employees  of  the 
other  qualified  separate  lines  of 
business  of  the  employer.  See 
§t  1.414(rH(c)(2)  and  1.414(r)-8 
(separate  aj^lication  of  section  410(b)  to 
the  employees  of  a  qualified  separate 
line  of  business).  If  a  plan  satisfies  the 
reasonable  classification  requirement  of 
i  1.410(b}-l(b)  before  die  application  of 
this  paragraph  (c)(5).  then  any  portion  of 
that  plan  that  is  treated  as  a  separate 
plan  as  a  result  of  the  application  of  this 
paragraph  (c)(5)  is  deemed  to  satisfy 
that  requirement 

(d)  Permissive  aggregation  for  ratio 
percentage  and  nondiscriminatory 
classification  tests  *  *  * 

(4)  Special  rule  for  plans  benefiting 
employees  of  a  qualified  separate  line. of 
business.  For  purposes  of  paragraph 
(d)(1)  of  this  section,  an  employer  Is 
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permitted,  but  not  required,  to  aggregate 
the  portions  of  two  or  more  plans  that 
benefit  employees  of  the  same  qualified 
separate  line  of  business,  regardless  of 
whether  the  employer  elects  to 
aggregate  the  portions  of  the  same  plans 
that  benefit  employees  of  the  other 
qualified  separate  lines  of  business  of 
the  employer.  Thus,  the  employer  is 
permitted,  but  not  required  to  apply 
paragraph  (d)(1)  of  this  section  with 
respect  to  two  or  more  separate  plans 
determined  after  the  application  of 
paragraphs  (b)  and  (c}(5]  of  this  section. 
In  all  other  respects,  die  provisions  of 
this  paragraph  (d)  regarding  permissive 
aggregation  apply,  including  (but  not 
limited  to)  the  special  aggregation  rules 
applicable  to  plans  subject  to  section 
401  (k)  or  (m)  under  paragraph  (d)(1)  of 
this  section,  the  disaggregation  rules 
under  paragraph  (d)(2)  of  this  section 
(including  die  mandatory  disaggregation 
rule  of  paragraph  (c)(5)  of  this  section), 
and  the  prohibition  on  duplicative 
aggregation  under  paragraph  (d)(3)  of 
this  section.  This  paragraph  (d)(4) 
applies  only  in  the  case  of  an  employer 
that  is  treated  as  operating  qualified 
separate  lines  of  business  for  purposes 
of  section  410(b)  in  accordance  with 
S  1.414(r)-l(b).  See  SS  1.414(r)-l(c)(2) 
and  1.414(r)-8  (separate  application  of 
section  410(b)  to  the  employees  of  a 
qualified  separate  line  of  business). 


S1.410(b>-9    [AmwKled] 

Par.  6.  Section  1.410(b)-g(b),  as 
proposed  on  May  18, 1989  (54  FR  21449). 
in  amended  as  follows: 

1.  P«"-agraph  (b)(2)  is  removed. 

2. 1'a.  igraph  (b)(1)  is  redesignated  as 
paragraph  (b)  and  is  retitled 
"Employer". 

Par.  7.  The  following  new  SS  l-414(r)-0 
through  1.414(r)-ll  are  added  to  read  as 
follows: 

91.414(rH)   Table  of  contents. 

(a)  In  general.  Sections  1.414(r)-l 
through  1.414(r)-ll  provide  rules  for 
determining  whether  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  business  under  section  4l4(r)  of 
the  Internal  Revenue  Code  of  1986  as 
added  to  the  Code  by  section  1115(a)  of 
die  Tax  Reform  Act  of  1986  (Pub.  L  No. 
99-514).  as  well  as  rules  for  applying  the 
requirements  of  sections  410(b). 
401(a)(26),  and  129(d)(8)  separately  widi 
respect  to  the  employees  of  each 
qualified  separate  line  of  business  of  an 
employer.  Paragraph  (b)  of  this  section 
contains  a  listing  of  the  headings  of 
SS  1.414(r)-l  dirough  1.414(r)-ll. 
Paragraph  (c)  of  this  section  provides  a 
flow-chart  showing  how  the  major 


provisions  of  SS  1.414(r)-l  through 
1.414(r)-e  are  applied 

(b)  Table  of  contents.  The  following  is 
a  listing  of  the  headings  of  S  S  1.414(r)-l 
dirough  1.414(r)-ll. 

S  f.414(r)- 1    Requirements  applicat>le  to 
quaUfied  separate  ttnes  of  business. 

(a)  In  general. 

(b)  Conditions  under  which  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  business. 

(1)  In  general. 

(2)  Qualified  separate  line  of  business, 
(i)  In  general. 

(ii)  Line  of  business. 

(iii)  Separate  line  of  business. 

(iv)  Qualified  separate  line  of  business. 

(A)  In  general. 

(B)  Fifty-employee  requirement. 

(C)  Notice  requirement. 

(D)  Requirement    of    administrative 
scrutiny. 

(3)  Determining  the  employees  of  a  quali- 
fied separate  line  of  business. 

,cj  Separate  application  of  certain  Code  re- 
quirements to  employees  of  a  qualified 
separate  line  of  business. 

(1)  In  general. 

(2)  Separate  application  of  section  410(b). 

(3)  Separate     appUcation     of     section 
401(a}(26]. 

(4)  Separate     application     of     section 
129(d](8].  [Reserved] 

(5)  Separate  application  of  other  Code  re- 
quirements. 

(d)  Application  of  requirements. 
(1]  In  general. 

(2)  Interpretation. 

(3)  Separate  operating  units. 

(4]  Certain  mergers  and  acquisitions. 

(5)  Governmental  and  tax-exempt  employ- 
ers. [Reserved] 

(6)  Testing  year  basis  of  application, 
(i)  Section  414(r). 

(ii)    Sections    410(b],    401(a](26).    and 
129(d)(8). 

(7)  Averaging  rules. 

(8)  Definitions. 

(9)  Effective  dates. 

(e)  Additional  rules. 


i1.414(r)-2   Line  of  business. 

(a)  General  rule. 

(b)  Employer  determination  of  its  lines  of 
business. 

(1)  In  general. 

(2)  Property  and  services  provided  to  cus- 
tomers. 

(3)  Employer  designation.- 
(i)  In  general. 

(ii)  Ability  to  combine  unrelated  types  of 

property  or  services  in  a  single  line  of 

business, 
(iii)  AbiUty  to  separate  related  types  of 

property  or  services  into  two  or  more 

lines  of  business, 
(iv)  Affiliated  service  groups. 

(c)  Examples. 

(1)  In  general. 

(2)  Examples  illustrating  employer  designa- 
tion. 


(3)    Examples    illustrating    property    and 
services  provided  to  customers. 


%l.414{ry3   Separate  arte  of  txjsiness. 

(a)  General  rule. 

(b)  Separate  organization  and  operation. 

(1)  In  general. 

(2)  Separate  organizational  unit 

(3)  Separate  financial  accountability. 

(4)  Separate  employee  workforce. 

(5)  Separate  management. 
(6]  Separate  tangible  assets. 

(e)  Supplementary  rules. 

(1)  In  general. 

(2)  Determination  of  separate   employee 
workforce. 

(i)  In  general. 

(ii)  Employees  who  provide  services  to  a 
line  of  business. 

(iii)  Employees  who  provide  services  ex- 
clusively to  a  line  of  business. 

(iv)  Employees  taken  into  account. 

(A)  General  rule. 

(B)  Exclusion  of  certain  nonresident 
aliens. 

(v)  Services  taken  into  account 
(vi)  Examples. 

(3)  Determination  of  separate  management, 
(i)  In  general. 

(ii)  Top-paid  employees  who  provide 
services  to  a  line  of  business. 

(iii)  Top-paid  employees  who  provide 
services  exclusively  to  a  line  of  busi- 
ness. 

(iv)  Determination  of  compensation. 

(v)  Employees  and  services  taken  into 
account 

(vi)  Sjjecial  rule. 

(vii)  Examples. 

(4)  Determination    of  separate    tangible 
assets. 

(i)  In  general. 

(ii)  Tangible  assets  used  by  a  line  of 
business. 

(iii)  Tangible  assets  used  exclusively  by 
a  line  of  business. 

(iv)  Value  of  tangible  assets. 

(v)  Tangible  assets  taken  into  account. 

(vi)  Special  rule  for  certain  shared  build- 
ings. 

(vii)  Use  of  tangible  assets  taken  into 
account. 

(5)  Optional  rule  for  vertically  integrated 
lines  of  business. 

(i)  In  general, 
(ii)  Requirements, 
(iii)  Optional  rule. 

(A)  Treatment  of  employees. 

(B)  Treatment  of  tangible  assets. 

(C)  Purposes  for  which  optional  rule 
applies. 

(iv)  Examples. 


i1.414(r)-4    Qualified  separate  Une  of 
iHJSinesa— fifty-employee  and  notice 
requirements. 

(a)  In  general. 

(b)  Fifty-employee  requirement. 

(c)  Notice  requirement 
(1)  General  rule. 
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(2)  Eflsct  of  notes. 

%1.4l4(.ry-5  Ouamsd9afmatelin0of 
f9QuimTi0fit—s^t  htrt/ofs. 

(a)  IngeaeraL 

(b)  SUtutory  safe  harbor. 

(1)  General  rale. 

(2)  HigBiy  cuiupeimted  employve  pncmt- 
age  ratio. 

(3)  Employees  taken  into  account. 

(4)  Ten-percent  exception. 

(5)  Determination  based  on  preceding  test- 
ing year. 

(9)  Examples. 

(c)  Safe  harbor  for  separate  lines  of  business 
in  different  industries. 

(1)  In  general 

(2)  Establishment  of  faidastry  categories. 

(3)  Examples. 

(d)  Safp  harbor  for  separate  lines  of  business 
rep<^  ■*  as  indnstiy  segments  under  FAS 
14. 

(1)  bi  general. 

(2)  Reported  as  a  reportable  taidustry  seg- 
ment 

(3)  Timely  filing  of  Form  KMC 

(4)  Examples. 

(e)  Safe  harbor  for  separate  lines  of  business 
that  provide  minimum  or  maximum  bene- 
fits. 

(1)  In  general. 

(2)  Minimum  benefit  required, 
(i)  Applicability. 

(ii)  ftsquirement 

(iii)  Defined  benefit  minimum. 

(A)  In  general. 

(B)  Normal  fonn  and  equivalent  bene* 

fiu. 

(CI  Compensation. 

(D)  Adjustment  factor  for  high  3-year 
compensation. 

(E)  Special  rules. 

(iv)  Defined  contribution  ifilnin^^fm 

(A)  In  general. 

(B)  Special  rules. 

(3)  Maximum  benefit  permitted, 
(i)  Applicability. 

(11)  Requirement 
I      (iii]  Defined  benefit  maximum. 

(A)  In  general. 

(B)  Determination  of  defined  benefit 
maximimL 

(C)  Adjustment  for  different  compen- 
sation definitions. 

(D)  Adjustment  for  certain  subsidies, 
(iv)  Defined  contribution  maximum. 

(A)  In  general. 

(B)  Determination  of  defined  contribu- 
tion maximum. 

(4)  Duplication  of  benefits  or  contributions, 
(i)  Plans  of  the  same  type. 

(ii)  Plans  of  different  types. 
(iii)  Special  rule  for  floor-offset  arrange- 
ments. 


(5)  CertaiB  conMng— cy  provisions  ignored. 

(6)  Employees  taken  tnto  account 


%1.414ir)-S   Qual^iedaafitnmtnmo* 
businaaa   mtninistmiivv  tavtiny 

fBQUiwtwnt  iidkiidUtI dHlBiniiitliutts. 

(a)  In  general. 

(b)  Circumstances  under  which  an  employer 
is  permitted  to  request  an  individual  deter- 
mination. 

(c)  Factors  taken  into  account  in  determining 
whether  to  grant  an  individual  determina- 
tion. 

(1)  In  general. 

(2)  Differences  in  property  or  services. 

(3)  Separateness  of  organization  and  oper- 
ation. 

(4)  Nature  of  business  competition. 

(5)  Historical  factors. 
(8)  Geographic  factors. 

(7)  Safe  harbors. 

(8)  Differences  in  benefit  levels. 

(9)  Size. 

(10)  Allocation  method. 

(11)  Other  lines  of  business. 

(12)  Other  relevant  factors. 


9  r.4M</-)-7   Detamwmlion  of  ihe  emptoyees 
of  an  emptoyer's  qualified  separate  Unas  of 
business. 


(a)  Introduction. 

(1)  In  general. 

(2)  Purposes  for  wfaidi  this  section  appbes. 

(b)  Assignment  procedure. 

(1)  In  general. 

(2)  Assignment  for  the  first  testing  day. 

(3)  Assignment  of  new  employees  for  sub- 
sequent testing  days. 

(4)  Substantial-service  emplojrees. 

(5)  Residual  shared  employees. 

(c)  Methods  of  allocating  residual  shared  em- 
ployees. 

(1)  In  general. 

(2)  Dominant  line  of  business  method  of 
allocation. 

(i)  In  general. 

(ii)  Dominant  line  of  business. 

(iii)  Option  to  apply  reduced  percentage. 

(iv)  Examples. 

(3)  Pro-rata  method  of  allocation, 
(i)  In  general. 

(ii)  Percentage  of  substantial-service  em- 
ployees assigned  to  a  qualified  sepa- 
rate line  of  business. 

(iii)  Allocation  procedure. 

(iv)  Examples. 

(4)  HCE  percentage  ratio  method  of  alloca- 
tion. 

(i)  In  general. 

(ii)  Highly  compensated  employee  per- 
centage ratio, 
(iii)  Allocation  procedure. 


S  1.414(r)-8 
41(KbX 


Sapanta  appHBatton  of  aacUon 


(a)  General  rule. 

(b)  Rules  of  separate  applicstion. 

(1)  In  general. 

(2)  SatiaSsctioii  at  Mction  410(b)(5)(B)  on 
an  aopkqraf^wide  basis. 

(3)  SatisfactiaB   of  section   410(b)   on   a 
qttaliiiad-aepante-lineK>f-busine«s  basis. 

(4)  Bxaaples. 

(c)  Coordination  of  section  401(a)(4)  with 
section  410(b). 

(1)  General  rule. 

(2)  Examples. 

(d)  Supplementary  rules. 

(1)  In  general. 

(2)  Definition  of  plan. 

(3)  Employees  of  a  qualified  separate  line 
of  bvainesa. 

(4)  Contribntions  and  benefits  attributable 
to  a  qualified  separate  line  of  business. 

(5)  Consequences  of  failure. 


i1.4  f4(r)-9   Separate  application  of  section 
40Ha)<.26l 

(a)  General  rule. 

(b)  Rules  of  separate  application. 

(1)  Precondition. 

(2)  Requirements  applicable  to  plan. 

(c)  Supplementary  rules. 

(1)  in  general 

(2)  Definition  of  plan. , 

(3)  Employees  of  a  qualified  separate  line 
of  business. 

(4)  Consequences  of  failure. 


i1.4 14(.r)-  to   Separate  application  of  section 
129(.<fKeri.  [Reserved] 

i1.414ir)-11    Definitions  and  special  rulea. 


(a)  In  general. 

(b)  Definitions. 

(1)  In  general. 

(2)  Testing  year.  , 

(3)  Testing  day. 

(4)  First  testing  day. 

(5)  Section  401(a)(26]  testing  day. 

(c)  Average  rules. 

(1)  In  general      I 

(2)  Specified  provisions. 

(3)  Averaging  of  large  fluctuations  not  per- 
mitted. 

(4)  Consistency  requirements. 


(c)  Flowchart  The  following  is  a 
flowchart  showing  how  the  major 
provisioiu  of  §S  1.414(r)-l  through 
1.414(r)-e  are  appUed. 
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i  M14<r)-1 


of 

(a)  In  general  Section  414(r) 
prescrifaiea  the  conditions  under  which 
an  employer  is  treated  as  operating 
qualified  separate  lines  of  business.  If 
an  employer  is  treated  as  operating 
qualified  separate  lines  of  business 
under  section  414(r),  certain 
requirements  under  the  Code  may  be 
applied  separately  with  respect  to  the 
employees  of  each  qualified  separate 
lines  of  business.  These  requirements 
are  limited  to  the  minimum  coverage 
requirements  of  section  4l0(b]  (including 
the  nondiscrimination  requirements  of 
section  401(a)(4)).  the  minimum 
participation  requireiscnts  of  section 
401(a)(28).  and  the  55-percent  average 
benefits  test  of  section  129(d)(8).  This 
section  provides  the  exclusive  rules  for 
determining  whether  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  business  under  section  414(r),  as 
well  as  rules  for  applying  the 
requirements  of  sections  410(b), 
401(a)(26).  and  129(d)(8)  separately  with 
respect  to  the  employees  of  a  qualified 
separate  line  of  business. 

(b)  Conditions  under  which  an 
employer  is  treated  as  operating 
qualified  separate  lines  of  business — (1) 
In  general.  An  employer  is  treated  as 
operating  qualified  separate  lines  of 
business  under  section  414(r)  only  if  all 
property  and  services  provided  by  the 
employer  to  its  customers  are  provided 
exclusively  by  qualified  separate  lines 
of  business.  Thus,  once  an  employer  has 
determined  its  qualified  separate  lines 
of  business  under  paragraph  (b)(2]  of 
this  section,  no  portion  of  the  employer 
may  remain  that  is  not  included  in  a 
qualified  separate  line  of  business.  In 
addition,  once  the  employer  has 
determined  the  employees  of  its 
qualified  separate  lines  of  business 
under  paragraph  (b)(3)  of  this  section. 
every  employee  must  be  treated  as  an 
employee  of  a  qualified  separate  line  of 
business,  and  no  employee  may  be 
treated  as  an  employee  of  more  than  one 
qualified  separate  line  of  business. 

(2)  Qualified  separate  line  of 
business — (i)  In  general.  A  qualified 
separate  line  of  business  is  a  portion  of 
the  employer  that  is  a  line  of  business 
within  the  meaning  of  paragraph 
(b)(2)(ii)  of  this  section,  that  is  also  a 
separate  line  of  business  within  the 
meaning  of  paragraph  (b)(2)(iii)  of  this 
section,  and  that  finally  satisfies  the 
requirements  of  section  414(r)(2)  in 
accordance  with  paragraph  (b)(2](iv)  of 
this  section. 

(ii)  Line  of  business.  A  line  of 
business  is  a  portion  of  an  employer  that 
is  identified  by  the  property  or  services 
it  provides  to  customers  of  the  employer. 


For  this  purpose,  the  employer  is 
permitted  to  determine  the  lines  of 
business  it  operates  by  designating  the 
property  and  services  that  each  of  its 
lines  of  business  provides  to  customers 
of  the  employer.  Rules  for  determining 
an  employer's  lines  of  business  are 
provided  in  Sl.414(r)-2. 

(iii)  Separate  line  of  business.  A 
separate  line  of  business  is  a  line  of 
business  that  is  organized  and  operated 
separately  from  the  remainder  of  the 
employer.  The  determination  of  whether 
a  line  of  business  is  organized  and 
operated  separately  from  the  remainder 
of  the  employer  is  made  on  the  basis  of 
objective  criteria.  These  criteria 
generally  require  that  the  line  of 
business  be  organized  into  one  or  more 
separate  organizational  units  (e.g., 
corporations,  partnerships,  or  divisions), 
that  the  line  of  business  constitute  one 
or  more  distinct  profit  centers  within  the 
employer,  and  that  no  more  than  a 
moderate  overlap  exist  between  the 
employee  workforce,  management,  and 
tangible  assets  utilized  by  the  line  of 
business  and  those  utilized  by  the 
remainder  of  the  employer.  Rules  for 
determining  whether  a  line  of  business 
is  organized  and  operated  separately 
from  the  remainder  of  the  employer  and 
thus  constitutes  a  separate  line  of 
business  are  provided  in  9 1.414(r)-3. 
These  rules  include  an  optional  rule  for 
vertically  integrated  lines  of  business. 

(iv)  Qualified  separate  line  of 
business — (A)  In  general.  A  qualified 
separate  line  of  business  must  satisfy 
the  three  statutory  requirements  in 
section  414(r)(2).  A  separate  line  of 
business  that  satisfies  these  three 
statutory  requirements  in  accordance 
with  paragraphs  (b)(2)(iv)(B)  through 
(b)(2)(iv)(D)  of  this  section  constitutes  a 
qualified  separate  line  of  business. 

(B)  Fifty-employee  requirement. 
Under  section  414(r)(2)(A),  a  separate 
line  of  business  must  have  at  least  50 
employees.  Rules  for  determining 
whether  this  requirement  is  satisfied  are 
provided  in  { 1.414(r}-4(b). 

(C)  Notice  requirement.  Under  section 
414(r)(2)(B),  the  employer  must  notify 
the  Secretary  that  it  treats  itnelf  as 
operating  qualified  separate  hnes  of 
business  under  section  414(r)  for 
purposes  of  applying  the  requirements  of 
section  410(b).  401(a)(26).  or  129(d)(8) 
separately  with  respect  to  the 
employees  of  the  separate  line  of 
business.  Rules  and  procedures  for 
complying  with  this  requirement  are 
provided  in  i  1.414(r)-4(c). 

(D)  Requirements  of  administrative 
scrutiny.  Under  section  414(r)(2)(C),  a 
separate  line  of  business  must  pass 
administrative  scrutiny.  A  separate  line 
of  business  may  satisfy  this  requirement 


in  one  of  two  ways.  First,  a  separate  line 
of  business  that  satisfies  any  of  the  safe 
harbors  in  { 1.414(r)-5  satisfies  the 
requirement  of  administrative  scrutiny. 
These  safe  harbors  implement  the 
statutory  safe  harbor  of  section  414(r)(3) 
as  well  as  the  guideUnes  prescribed 
under  section  414(r)(2)(C).  Second,  a 
separate  line  of  business  that  does  not 
satisfy  any  of  the  safe  harbors  in 
S  1.414(r)-5  nonetheless  satisfies  the 
requirement  of  administrative  scrutiny  if 
the  employer  requests  and  receives  an 
individual  determination  from  the 
Commissioner  that  the  separate  line  of 
business  satisfies  the  requirement  of 
administrative  scrutiny.  Rules  and 
procedures  applicable  to  requesting  and 
receiving  an  individual  determination 
are  provided  in  §  1.414(r}-e.  A  separate 
line  of  business  is  permitted  to  satisfy 
the  requirement  of  administrative 
scrutiny  in  any  manner  permitted  under 
this  paragraph  (b)(2)(iv)(D).  regardless 
of  how  any  other  separate  line  of 
business  of  the  employer  satisfies  the 
requirement. 

(3)  Determining  the  employees  of  a 
qualifed  separate  line  of  business.  In 
order  to  apply  certain  provisions  under 
these  regulations,  it  is  necessary  to 
determine  the  employees  of  a  qualified 
separate  line  of  business.  For  these 
purposes,  the  employee  of  a  qualified 
separate  line  of  business  consist  of  all 
employees  who  provide  substantial 
services  to  the  qualified  separate  line  of 
business,  and  all  other  employees  who 
are  allocated  to  the  qualified  separate 
line  of  business.  Rules  for  making  these 
determinations  are  provided  in 
§  1.414(r)-7.  These  rules  apply  solely  for 
the  purposes  specified  in  these 
regulations  (see  §  1.414(r)-7(a)(2)  for  a 
comprehensive  listing  of  these 
purposes).  These  rules  do  not  apply  for 
any  other  purpose  (e.g..  the 
determination  under  5 1.414(r)-3  of   '  ' 
whether  a  line  of  business  is  organized 
and  operated  separately  from  the 
remainder  of  the  employer). 

(c)  Separate  application  of  certain 
Code  requirements  to  employees  of  a 
qualified  separate  line  of  business — (1) 
In  general  If  an  employer  is  treated  as 
operating  qualified  separate  lines  of 
business  under  section  414(r)  in 
accordance  with  paragraph  (b)  of  this 
section,  the  requirements  of  sections 
410(b),  401(a)(2e),  and  129(d)(8)  may  be 
applied  separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business.  Paragraphs  (c)(2) 
through  (c)(4)  of  this  section  provide  for 
the  separate  application  of  these 
requirements.  In  general,  the 
requirements  of  a  Code  section  are 
applied  separately  with  respect  to  the 
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employees  of  ■  qualified  separate  line  of 
burineM  by  treating  those  employees  as 
if  tliey  were  the  only  employees  of  the 
employer.  Paragraph  (c)(5)  of  this 
section  preecribiee  &b  limited  oonditi<ms 
under  w/hidi  other  Code  requirements 
may  be  applied  separately  with  respect 
to  the  employees  of  a  qusdified  separate 
line  of  business. 

(2)  Separate  application  of  section 
410(b).  An  employer  is  permitted  to 
apply  the  requirements  of  section  410(b) 
separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business  operated  by  the 
employer,  but  only  if  the  employer  does 
so  with  respect  to  all  its  plans,  all  its 
employees,  and  all  its  qualified  separate 
lines  irf  business.  For  this  purpose,  the 
requirements  of  section  410(b) 
encompass  the  requirements  of  section 
401(a)(4)  Occluding,  but  not  limited  to, 
the  permitted  disparity  rules  of  section 
401(1).  the  actual  deferral  percentage  test 
of  section  401(k)(3).  and  the  actual 
contribution  percentage  test  of  section 
401(m)(2)).  Rules  for  applying  section 
410(b)  sejMirately  with  respect  to  the 
employees  of  a  qualified  separate  line  of 
business  are  provided  in  S  1.414(r)-8. 

(3)  Separate  application  of  section 
401(aX2ej.  An  employer  is  permitted  to 
apply  the  requirements  of  section 
401(a)(2e)  separately  with  respect  to  Ae 
employees  of  eadi  qualified  separate 
line  of  business  operated  by  the 
employer,  but  only  if  the  employer  does 
so  wid^  respect  to  all  its  plans,  all  its 
employees,  and  all  its  qualified  separate 
lines  of  business,  and  only  if  the 
employer  also  applies  the  requirements 
of  section  410(b)  separately  with  respect 
to  the  employees  of  eadi  qualified 
separate  line  of  business  in  accordance 
with  paragraph  (c)(2)  of  this  section. 
Rules  for  applying  the  requirements  of 
section  401(aK2B)  sepuately  with 
respect  to  the  employees  of  a  qualified 
separate  line  of  business  are  provided  in 
i  1.4l'4(r)-e. 

(4)  Separate  application  of  section 
129(dJ(B).  (Reserved] 

(5)  S^xirate  application  of  other  Code 
requirements.  Under  no  circumstance 
may  the  requirements  of  any  section  of 
the  Code  (other  than  a  section  described 
in  paragraphs  (c)(2)  throu^  (c)(4)  of  this 
section)  be  applied  separately  with 
respect  to  the  cmirioyees  of  a  qualified 
separate  line  of  bosiness  unless  the 
section  specifically  cross-references,  or 
is  spedfically  cross-referenced  by, 
section  414(r).  The  Code  sections  whose 
requirements  may  not  applied  separately 
with  respect  to  the  employees  of  a 
qualified  separate  line  of  business 
include,  but  ara  not  limited  to,  sections 
79(dH3).  106(h).  117(dX3).  120(c)(2). 
126(gM3).  127(b)(2j,  128(dM3).  ia2(eK2). 


132(h)(1),  401(aM3),  (as  in  effect  on 
September  1. 1974).  414(q)(4), 
501(c)17(AKii).  501(c)(17)(BMiii). 
501(cXl6)(B),  and  506(bKlHA). 

(d)  Applioatioa  of  requirements — (1) 
In  geneml.  Hie  requirements  of 
paragraphs  (b)  and  (c)  of  this  section 
must  be  api^ed  in  accordance  with  the 
rules  in  this  paragraph  (d). 

(2)  Interpretation.  The  provisions  of 
this  section  and  of  {i  1.414(r)-2  throu^ 
L414(r>-ll  are  to  be  in^rpreted  in  a 
reasonable  manner  consistent  with  the 
purpose  of  section  414(r)  to  recognize  an 
employer's  operation  of  qualified 
separate  lines  of  business  for  bona  fide 
business  reasons  and  not  for  reasons  of 
evading  the  requirements  of  any  section 
of  the  Code,  including  sections  410(b). 
401(a)(26).  and  129(d)(8).  See  section  414 
(rKl)  and  (r)(7).  Thus,  for  example,  an 
employer  is  not  permitted  to  apply  these 
regulations  in  a  manner  that  may 
literally  comply  «vith  the  other 
provisions  of  this  section  and  of 

SS  1.414(r)-2  through  1.414(r)-ll.  but 
that  does  not  reflect  the  employer's 
operation  of  qualified  separate  lines  of 
business  for  bona  fide  business  reasons. 

(3)  Separate  operating  units.  No 
additional  requfarements  beyond  those 
provided  in  these  regulations  apply  to  a 
separate  operating  unit.  Thus,  a  separate 
operating  unit  that  satisfies  the 
requirements  of  para^aph  (b)(2)  of  this 
section  is  deemed  to  satisfy  the 
geographic  separation  requirement  of 
section  414(r)(7)  and  accordingly  is 
treated  as  a  qualified  separate  line  of 
business  for  all  purposes  under  this 
section,  including  the  separate 
application  of  section  401(a)(26). 

(4)  Certain  mergers  and  acquisitions. 
A  portion  of  an  enq>loyer  that  is 
acquired  in  a  transaction  described  in 
section  410(bK6KC)  is  deemed  to  satisfy 
the  requirements  of  a  qualified  separate 
line  of  business  other  than  the  notice 
requirement  of  paragraph  (b)(2)(iv)(C)  of 
this  section.  The  preceding  sentence 
applies  only  during  the  transition  period 
described  in  section  410(bH6)(C),  and 
then  only  for  so  long  as  die  conditions  in 
that  section  are  satisfied. 

(5)  Governmental  and  tax-exempt 
employers.  [Reserved] 

(6)  Tasting  year  basis  of  application — 
(i)  Section  414(r).  Whether  an  employer 
is  treated  as  operating  qualified 
separate  lines  of  business  under  section 
414(r)  in  accordance  with  paragraph  (b) 
of  this  section  is  determined  on  a  year- 
by-year  basis  with  respect  to  the  testing 
year.  It  is  therefore  possible  for  an 
employer  to  satisfy  paragraph  (b)  of  this 
section  for  one  testing  year  and  to  fail  to 
satisfy  it  Cor  another  testing  year.  It  is 
also  possible  for  an  employer  to  satisfy 
paragraidi  pi]  of  this  section  for  two 


testing  yean  but  to  have  designated  its 
lines  of  business  differentfy  in  each  of 
those  two  testing  years.  In  detramining 
whether  an  employer  satisfied 
paragraph  (b)  of  this  section  for  a  testing 
year,  the  requirements  of  that  paragraph 
are  applied  solely  with  respect  to  the 
testing  year.  Thus,  all  property  and 
services  provided  by  the  employer  to  its 
customers  during  the  testing  year  must 
be  provided  exclusively  by  portions  of 
the  employer  that  for  the  testing  year 
constitute  qualified  separate  lines  of 
business.  Furthermore,  each  employee  of 
the  employer  must  respectively  be 
treated  as  an  employee  of  one  and  only 
one  of  those  qualified  separate  lines  of 
business  for  all  purposes  wid)  respect  to 
the  testing  year. 

(ii)  Sections  410(b).  401(a)(26).  and  129 
(d)(8).  For  purposes  of  paragraph  (c)  of 
this  section  relating  to  the  separate 
application  of  sections  410(b),  401(a)(26]. 
and  120(dK8)  to  the  employees  of  a 
qualified  separate  line  of  business,  the 
determination  whether  the  employer 
operates  qualified  separate  lines  of 
business  in  accordaiKe  with  paragraph 
(b)  of  this  section  for  a  testing  year 
generally  applies  for  all  plan  years 
beginning  in  the  testing  year.  Rules  for 
the  separate  application  of  sections 
410(b).  401(a)(2e),  and  120(d)(8]  are 
respectively  provided  in  SS  1.414(r)-4. 
1.414(r)-«.  and  1.414(r)-ia 

(7)  Averaging  rules.  The  employer  is 
permitted,  but  not  required,  to  apply 
certain  provisions  of  these  regidations 
on  the  basis  of  either  a  two-year  or  a 
three-year  average  under  the  averaging 
rules  of  8  1.414(r>-ll(c). 

(8)  Definitions.  In  applying  the 
provisions  of  this  section  and  of 

9S  1.414(r}-2  thfou^  1414(rHl.  the 
definitions  in  SSl.414(r)-ll(b)  and 
1.410(b>-9  govern,  unless  odierwise 
provided. 

(9)  Effective  dates.  The  provi«ons  of 
this  section  and  of  S  S  1.414(r}-2  throu^ 
1.414(r)-ll  apply  to  plan  years  and 
testing  years  beginning  on  or  after 
January  1. 1992.  With  respect  to  plan 
years  beginning  before  that  date  and  on 
or  after  the  fint  day  of  the  first  plan 
year  to  which  section  414(r)  applies 
under  section  1112(a)  of  the  Tax  Reform 
Act  of  1966,  an  emp\oyei  is  treated  as 
operating  qualified  separate  lines  of 
business  if  the  employer  reasonably 
determines  that  it  meets  the 
requirements  of  section  414(r)  (other 
than  the  requirement  of  administrative 
scrutiny  under  section  414(rM2)(C)).  For 
the  period  following  die  effective  date  of 
section  1112(a)  of  die  Tax  Reform  Act  of 
1986^  but  before  the  effective  date  of 
diese  regulations,  die  Internal  Revenue 
Service  will  consider  the  empkyei's 
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compliance  with  the  terms  of  these 
proiXMed  regulations  (other  than  the 
requirement  of  administrative  scrutiny 
under  paragraph  (b](2)(iv)(D]  of  this 
section)  to  constitute  a  reasonable 
determination  that  the  employer  meets 
the  requirements  of  section  414(r)  (other 
than  the  requirement  of  administrative 
scrutiny  under  section  414(r)(2](C]). 
Whether  an  employer  reasonably 
determines  that  it  meets  the 
requirements  of  section  414(r]  will 
generally  be  determined  on  the  basis  of 
all  relevant  facts  and  circumstances, 
including  the  extent  to  which  the 
employer  has  resolved  unclear  issues  in 
its  favor. 

(e)  Additional  mlea.  The 
Commissioner  may,  in  revenue  rulings, 
notices,  and  other  guidance  of  general 
applicability,  provide  any  additional 
rules  that  may  be  necessary  or 
appropriate  in  applying  the  qualiHed 
separate  line  of  business  requirements 
of  section  414(r). 

91.414(r)-2   UntefbuafeMM. 

(a)  General  rule.  A  line  of  business  is 
a  portion  of  an  employer  that  is 
identified  by  the  property  or  services  it 
provides  to  customers  of  the  employer. 
For  this  purpose,  an  employer  is 
permitted  to  determine  its  line  of 
business  by  designating  the  property  or 
services  that  each  of  its  lines  of  business 
provides  to  customers  of  the  employer. 
Paragraph  (b)  of  this  section  explains 
how  an  employer  determines  its  lines  of 
business  for  a  testing  year.  Paragraph  (c) 
of  this  section  provides  examples 
illustrating  the  application  of  this 
section. 

(b)  Employer  determination  of  its 
lines  of  business — (1)  In  general.  An 
employer  determination  of  its  lines  of 
business  for  a  testing  year  first  by 
identifying  all  the  property  and  services 
it  provides  to  its  customers  during  the 
testing  year,  and  then  by  designating 
which  portion  of  the  property  and 
services  is  provided  by  each  of  its  lines 
of  business. 

(2)  Property  and  services  provided  to 
customers.  Property,  whether  real  or 
personal  tangible  or  intangible,  is 
provided  by  an  employer  to  a  customer 
during  a  testing  year  if  the  employer 
provides  the  property  to  or  on  behalf  of 
the  customer  in  one  or  more 
transactions  during  the  testing  year  that 
constitute  a  sale,  lease,  Ucense,  loan, 
exchange,  or  other  transfer  of  the 
property  for  consideration.  Similarly, 
services  are  provided  by  an  employer  to 
a  customer  during  the  testing  year  if 
during  the  testing  year  the  employer 
renders  the  services  to  or  on  behalf  of 
the  customer  for  consideration.  An 
individual  item  of  property  or  service  is 


taken  into  account  under  this  paragraph 
(b)(2)  only  if  during  the  testing  year  the 
employer  provides  the  item  to  a  person 
other  than  the  employer  in  the  ordinary 
course  of  a  trade  or  business  conducted 
by  the  employer,  and  the  person  to 
whom  the  employer  provides  the  item  is 
acting  in  the  capacity  as  a  customer  of 
the  employer. 

(3)  ^player  designation — (i)  In 
general.  Once  the  employer  has 
identified  all  the  property  and  services  it 
provides  to  its  customers  during  the 
testing  year  under  paragraph  (b)(2)  of 
this  section,  the  employer  determines  its 
lines  of  business  for  the  testing  year  by 
designating  which  portion  of  those 
property  and  services  is  provided  by 
each  of  its  lines  of  business.  For  this 
purpose,  the  employer  must  apportion 
all  the  property  and  services  identified 
under  paragraph  (b)(2)  of  this  section 
among  its  lines  of  business.  An 
employer  generally  is  not  required  to 
designate  its  lines  of  business  for  the 
testing  year  in  the  same  manner  as  it 
designates  its  lines  of  business  for  any 
other  testing  year. 

(ii)  Ability  to  combine  unrelated  types 
of  property  or  services  in  a  single  line  of 
business.  For  purposes  of  this  paragraph 
(b)(3),  there  is  no  requirement  that  a  line 
of  business  provide  only  one  type  of 
property  or  service,  or  only  related  types 
of  property  or  services.  Nor  is  there  any 
requirement  that  a  line  of  business 
provide  solely  property  or  solely 
services.  Thus,  the  employer  is 
permitted  to  combine  in  a  single  line  of 
business  dissimilar  types  of  property  or 
services  that  are  otherwise  unrelated  to 
one  another. 

(iii)  Ability  to  separate  related  types 
of  property  or  services  into  two  or  more 
lines  of  business.  For  purposes  of  this 
paragraph  (b)(3),  there  is  no  requirement 
that  all  property  or  services  of  related 
types  or  the  same  type  be  provided  by  a 
single  line  of  business.  Thus,  the 
employer  is  permitted  to  designate  two 
or  more  lines  of  business  that  provide 
related  types  of  property  or  services,  or 
the  same  type  of  property  or  service.  An 
employer  might  designate  two  or  more 
lines  of  business  that  provide  property 
or  services  of  related  types  or  the  same 
type,  for  example,  where  the  lines  of 
business  manufacture,  prepare,  or 
provide  the  property  or  services  in 
different  geographic  areas  (e.g.,  in 
different  regions  of  the  country  or  the 
world),  or  at  different  levels  in  the  chain 
of  commercial  distribution  (e.g.. 
wholesale  versus  retail),  or  in  different 
tjrpes  of  transactions  (e.g.,  sale  versus 
lease),  or  for  different  types  of 
customers  (e.g.,  governmental  versus 
private),  or  subject  to  different  legal 
constraints  (e.g.,  regulated  versus 


unregulated),  or  if  the  lines  of  business 
have  developed  differently  (e.g.,  one  line 
of  business  was  acquired  while  another 
line  of  business  developed  internally). 
Notwithstanding  the  foregoing,  an 
employer  is  not  permitted  to  designate 
two  or  more  lines  of  business  that 
provide  property  or  services  of  related 
types  or  the  same  type,  if  Uie  employer's 
designation  is  unreasonable.  An 
employer's  designation  would  be 
unreasonable,  for  example,  if  the 
designation  separated  two  types  of 
property  or  services  in  different  lines  of 
business,  but  the  employer  did  not 
provide  those  types  of  property  or 
services  separately  from  one  another  to 
its  customers.  Similarly,  an  employer's 
designation  would  be  unreasonable  if  it 
separated  two  types  of  property  or 
services  in  different  lines  of  business, 
but  the  provision  of  one  type  of  property 
or  service  was  merely  ancillary  or 
incidental  to,  or  regularly  associated 
with,  the  provision  of  the  other  type  of 
property  or  service.  See  generally 
§l.414(r)-l(d)(2)  (requiring  an 
employer's  operation  of  qualified 
separate  lines  of  business  to  be  for  bona 
fide  business  reasons). 

(iv)  Affiliated  service  groups.  An 
employer  is  not  permitted  to  designate 
its  lines  of  business  in  a  manner  that, 
results  in  separating  employees  of  an 
affiliated  service  group  (within  the 
meaning  of  section  414(m))  from  other 
employees  of  the  employer.  See  section 
414(r)(8). 

(c)  Examples — (1)  In  general. 
Paragraphs  (c)(2)  and  (c)(3]  of  this 
section  provide  examples  tfiat  illustrate 
the  application  of  this  section. 

(2)  Examples  illustrating  employer 
designation.  The  following  examples 
illustrate  the  apphcation  of  paragraph 
(b)(3)  of  this  section  relating  to  an 
employer's  designation  of  the  property 
or  services  provided  to  customers  by 
each  of  its  lines  of  business. 

Example  1.  Employer  A  is  a  domestic 
conglomerate  engaged  in  the  manufacture 
and  sale  of  consumer  food  and  lieverage 
products  and  the  provision  of  data  processing 
services  to  private  industry.  Employer  A 
provides  no  other  property  or  services  to  its 
customers.  Pursuant  to  paragrpah  (b](3]  of 
tliis  section.  Employer  A  appcrtioiu  all  the 
property  and  services  it  provides  to  its 
customers  among  three  lines  of  business,  one 
providing  all  its  consumer  food  products,  a 
second  providing  all  its  consumer  leverage 
products,  and  a  third  providing  all  its  data 
processing  services.  &nployer  A  has  three 
lines  of  business  for  purposes  of  this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  Employer  A 
determines  that  neither  the  consumer  food 
products  line  of  business  nor  the  consumer 
beverage  products  line  of  business  would 
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satisfy  the  separateness  criteria  of  il.414(r)-3 
for  recognition  as  a  separate  line  of  business. 
Accordingly,  pursuant  to  paragraph  (b)(3]  of 
this  section.  Employer  A  apportions  all  the 
property  and  services  it  provides  to  its 
customers  between  only  two  lines  of 
business,  one  providing  all  its  consumer  food 
and  beverage  products,  and  a  second 
providing  aU  its  data  processing  services. 
Employer  A  has  two  lines  of  business  for 
purposes  of  this  section. 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  that  employer  A  also  owns 
and  operates  a  regional  commuter  airline,  a 
professional  basketball  team,  a 
pharmaceutical  manufactuer,  and  a  leather 
tanning  company.  Pursuant  to  paragraph 
(b)(3)  of  this  section.  Employer  A  apportions 
all  the  property  and  services  it  provides  to  its 
customers  among  three  lines  of  business,  one 
providing  all  its  consumer  food  and  beverage 
products,  a  second  providing  all  its  data 
processing  services,  and  a  third  providing  all 
the  other  property  and  services  provided  to 
customers  throu^  Employer  A's  regional 
commuter  airline,  professional  basketball 
team,  pharmaceutical  manufacturer,  and 
leather  tanning  company.  Even  though  the 
third  line  of  business  includes  dissimilar 
types  of  property  and  services  that  are 
otherwise  unrelated  to  one  another, 
paragraph  (b)(3)tii)  of  this  section  permits 
Employer  A  to  combine  these  property  and 
services  in  a  single  line  of  business.  Employer 
A  has  three  lines  of  business  for  purposes  of 
this  section. 

Example  4.  The  facts  are  the  same  as  in 
Example  2,  except  that  employer  A  has 
recently  acquired  Corporation  L,  whose  only 
product  is  a  well-knovm  brand  of  gourmet  ice 
cream.  Although  Employer  A  manufactures 
and  sella  other  ice  cream  products,  it  does  not 
manufacture  or  market  the  newly  acquired 
brand  of  gourmet  ice  cream  except  through 
Corporation  L  Pursuant  to  paragraph  (b)(3)  of 
this  section.  Employer  A  apportions  all  the 
property  and  services  it  provides  to  its 
customers  amo^g  three  lines  of  business,  one 
providing  only  the  newly  acquired  brand  of 
gourmet  ice  cream,  a  second  providing  all  its 
other  consumer  food  and  beverage  products 
(including  the  other  ice  cream  products 
manufactured  and  sold  by  Employer  A),  and 
a  third  providing  all  its  data  processing 
services.  Even  thou^  the  gourmet  ice  cream 
line  of  business  provides  the  same  type  of 
property  as  the  consumer  food  and  beverage 
line  of  business  (Le.,  ice  cream],  paragraph 
(b)(3)(iii)  of  this  section  permits  Employer  A 
to  separate  its  ice  cream  products  between 
two  different  lines  of  business.  Employer  A 
has  three  lines  of  business  for  purposes  of 
this  section. 

Example  5.  The  facts  are  the  same  as  in 
Example  Z  except  that  employer  A  operates 
the  data  processing  services  portion  of  its 
business  in  two  separate  subsidiaries,  one 
serving  customers  in  the  eastern  half  of  the 
United  States  and  the  other  serving 
customers  in  the  western  half  of  the  United 
States.  Pursuant  to  paragraph  (b)(3)  of  this 
section.  Employer  A  apportions  all  the 
property  and  services  it  provides  to  its 
customers  among  three  lines  of  business,  one 
providing  all  its  consumer  food  and  beverage 
products,  a  second  providing  data  processing 


services  to  customers  in  eastern  half  of  the 
United  States,  and  a  third  providing  data 
processing  services  to  customers  in  the 
western  half  of  the  United  States.  Even 
though  the  second  and  third  lines  of  business 
provide  the  same  type  of  service  (i.e.,  data 
processing  services),  paragraph  (b)(3)(iii)  of 
this  section  permits  Employer  A  to  separate 
its  data  processing  services  into  two  lines  of 
business.  Employer  A  has  ihree  lines  of 
business  for  purposes  of  this  section. 

Example  6.  Employer  B  is  a  diversified 
engineering  firm  offering  civil,  chemical,  and 
aeronautical  engineering  services  to 
government  and  private  industry.  Employer  B 
provides  no  other  property  or  services  to  its 
customers.  Employer  B  operates  the 
aeronautical  engineemg  services  portion  of 
its  business  as  two  separate  divisions,  one 
serving  federal  government  customers  and 
the  other  serving  customers  in  private 
industry.  Pursuant  to  paragraph  (b)(3)  of  this 
section,  Employer  B  apportions  all  the 
property  and  services  it  provides  to  its 
customers  among  four  lines  of  business,  one 
providing  all  its  civil  engineering  services,  a 
second  providing  all  its  chemical  engineering 
services,  a  third  providing  aeronautical 
engineering  services  to  federal  government 
customers,  and  a  fourth  providing 
aeronautical  engineering  services  to 
customers  in  private  industry.  Even  though 
the  third  and  fourth  lines  of  business  include 
the  same  type  of  service  (i.e^  aeronautical 
engineering  services),  paragraph  (b)(3)(iii)  of 
this  section  permits  Employer  B  to  separate 
its  aeronautical  engineering  services  into  two 
lines  of  business.  Employer  B  has  four  lines  of 
business  for  purposes  of  this  section. 

Example  7.  Among  its  other  business 
activities,  Employer  C  manufactures 
industrial  diesel  generators.  At  no  additional 
cost  to  its  buyers.  Employers  C  warrants  the 
proper  functioning  of  its  diesel  ^nera tors  for 
a  one-year  period  following  sale.  Pursuant  to 
its  warranty.  Employer  C  provides  labor  and 
parts  to  repair  or  replace  any  components 
that  malfunction  within  the  one-year 
warranty  period.  Because  Employer  C  does 
not  provide  the  industrial  diesel  generators, 
on  the  one  hand,  and  the  warranty  repair 
services  and  replacement  parts,  on  the  other 
hand,  separately  from  one  another  to  its 
customers,  under  paragraph  (b)(3)(iii)  of  this 
section  it  would  be  unreasonable  for 
Employer  C  to  separate  these  property  and 
services  in  different  lines  of  business. 

Example  8.  Among  its  other  business 
activities.  Employer  O  leases  office  photo- 
copying equipment.  Employer  D  also  provides 
photo-copying  supplies  and  repair  services  to 
its  lessees  for  a  separate  charge.  Employer  D 
generally  does  not  provide  sudi  suppUes  and 
repair  services  to  persons  other  than  its 
lessees.  Lessees  of  Employers  D's  equipment 
are  permitted  to  use  photo-copying  suppUes 
and  repair  services  from  suppliers  other  than 
Employer  D.  Because  the  provision  of  the 
photo-copying  supplies  and  repair  services 
are  merely  ancillary  or  incidental  to  the 
provision  of  the  leased  photo-copiers,  under 
paragraph  (b)(3)(iii)  of  this  section  it  would 
be  unreasonable  for  Employer  D  to  separate 
these  property  and  services  in  different  lines 
of  business. 

Example  9.  Employer  E  operates  a  medical 
clinic.  Tlie  employees  of  the  clinic  include 


physicians,  nurses,  and  laboratory 
technicians,  all  of  whom  participate  in 
providing  medical  and  related  services  to 
patients  of  the  clinic.  Under  paragraph 
(b)(3)(iii)  of  this  section,  it  would  be 
unreasonable  for  Employer  E  to  separate  the 
services  of  the  physicians,  nurses,  and 
laboratory  technicians  in  different  lines  of 
business. 

Example  10.  Employer  F  is  a  law  firm.  The 
employees  of  the  firm  include  lawyers, 
paralegals,  and  secretaries,  all  of  whom 
participate  in  rendering  legal  and  related 
services  to  clients  of  the  firm.  Under 
paragraph  (b)(3)(iii)  of  this  section,  it  would 
be  unreasonable  for  Employer  F  to  separate 
the  services  of  the  lawyers,  paralegals,  and 
secretaries  in  different  lines  of  business. 

Example  11.  Employer  G  is  a  management 
consulting  firm.  The  employees  of  the  firm 
include  management  consultants,  secretaries, 
an(^  other  support  staff  personnel,  all  of 
whom  participate  in  rendering  management 
consulting  and  related  services  to  clients  of 
the  firm.  Under  paragraph  (b)(3)(iii)  of  this 
section,  it  would  be  unreasonable  for 
Employer  G  to  separate  the  services  of  the 
management  consultants,  secretaries,  and 
other  support  staff  personnel  in  different  lines 
of  business. 

(3)  Examples  illustrating  property  and 
services  provided  to  customers.  The 
following  examples  illustrate  the 
application  of  paragraph  (b)(2)  of  this 
section  relating  to  property  and  services 
provided  to  customers  of  the  employer. 

Example  1.  Employer  H  operates  several 
dairy  farms  and  dairy  product  processing 
plants.  The  dairy  farms  provide  their  entire 
output  of  milk  and  milk  by-products  to 
Employers  H's  dairy  product  processing 
plants.  Under  paragraph  (b)(2),  the  dairy 
farm's  provision  of  milk  and  milk  by-products 
to  the  dairy  product  processing  plants  does 
not  constitute  the  provision  of  property  or 
services  to  customers  of  Employer  H,  because 
the  milk  and  milk  by-products  are  not 
provided  to  a  person  other  than  Employer  H. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that  the  dairy  farms  also 
sell  milk  and  milk  by-products  to  retail 
distributors  uiu'elated  to  Employer  H. 
Although  the  dairy  farms'  provision  of  milk 
and  milk  by-products  to  Employer  H's  dairy 
product  processing  plants  does  not  constitute 
the  provision  of  property  or  services  to 
customers  of  Employer  H.  the  dairy  farms's 
provision  of  milk  and  milk  by-products  to 
independent  retail  distributors  does 
constitute  the  provision  of  property  or 
services  to  customers  of  Employer  H  under 
paragraph  (b)(2)  of  this  section. 

Example  3.  Among  its  other  business 
activities,  Employer )  manufactures 
automobiles.  Employer )  operates  a  cafeteria 
at  one  of  its  automobile  manufacturing 
facilities.  The  cafeteria  is  intended  primarily 
for  use  by  employees  of  Employer ),  but  non- 
employees  are  not  prohibited  from  using  the 
cafeteria.  The  cafeteria  charges  the  same 
prices  to  employees  and  the  non-employees. 
Under  paragraph  (b)(2)  of  this  section,  the 
provision  of  cafeteria  services  to  employees 
of  Employer  J  does  not  constitute  the 
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proviikm  of  ptayilj  or  < 
of  Empleyar  I.  baoMM  the  I 
uv  provMMl  lo  the  4 
cap«dty  M  flaployaa*  of  1 
a*  cuitoman  of  Eaployar  |. 

Araa^  4.  BnployM  K  mUi  books  tad 
periodicals  to  manbars  af  Um  pablic  Mid 
providas  telacoamnuiicatioas  sarvkas  to 
private  industry.  Employer  K  periodically 
acquires  and  dispoaas  of  hiisifwsass  io  both 
asset  and  stock  transartiona  In  additjon.  for 
its  own  invesdnant  purpoaas.  Botployer  K 
acquires  and  dispoaas  of  corporate  aiMl  other 
securities.  Under  paragraph  (b)(2)  of  this 
section,  the  sale  by  Employer  K  of  businesses 
and  investment  lecuritie*  does  not  constitute 
the  provision  of  property  or  services  to 
customers  of  Employer  K.  because  the  sales 
are  not  made  in  the  ordinary  course  of  a 
trade  or  business  conducted  by  Employer  K. 
However,  the  sale  of  published  materials  and 
the  provision  of  telecommunications  services 
to  persons  unrelated  to  Employer  K  does 
constitute  the  provision  of  property  or 
services  to  customers  of  Employer  K. 

Example  5.  Employer  L  is  active  in  the 
financial  services  industry.  Subsidiary  1  of 
Employer  L  is  a  brokerage  finn  that  is 
regulated  as  a  broker-dealer  under  applicable 
federal  and  state  law.  In  its  capacity  as  a 
dealer.  Subsidiary  1  holds  in  its  own 
inventory  securities  of  unrebtad  corporations 
and  regdarly  sells  these  securities  to 
unrelated  persons.  Under  paragraph  (b)(2)  of 
this  section,  the  sale  by  Subsidiary  1  of  the 
securitie*  to  mrelated  parsons  constttnes  the 
proviatoa  of  prapsriy  or  aerrioes  to  customers 
of  Emplaycr  U  because  the  sales  are  made  in 
the  ordinary  course  of  Subsidiary  I's  trade  or 
business  as  a  broker-dealer. 

Example  A  The  facts  are  the  same  as  in 
Example  5.  Subsidiary  2  of  Employer  L  is  an 
insurance  company  that  is  regulated  under 
applicable  stale  insurance  laws.  In  managing 
ite  investments.  Subsidiary  2  regularly  makes 
use  of  the  brokerage  services  of  Subsidiary  1 
(which  Subsidiary  1  regularly  provides  lo 
unrelated  persons  as  well).  Under  paragraph 
(b)(2)  of  this  section.  Subsidiary  I's  provision 
of  brokerage  services  to  Subsidiary  2  does 
not  consUtnte  the  provision  of  property  or 
services  to  costomers  of  Employer  U  because 
the  brokerage  services  are  not  provided  to  a 
person  odier  than  Employer  L  However. 
Subsidiary  I's  provision  of  brokerage 
services  to  mirelated  persons  does  constitute 
the  provison  of  property  or  services  to 
customers  of  Employer  L 


8l.414<rM   SmmtolMeli 

(a)  General  rule.  A  separate  line  of 
business  is  a  tine  of  business  (as 
determined  under  S  1.4l4(r)-2)  that  is 
organized  and  operated  separately  from 
the  remainder  of  the  employer. 
Paragraph  (b)  of  this  section  sets  forth 
the  rules  for  detennining  whether  a  hne 
of  business  is  organized  and  operated 
separately  from  the  remainder  of  the 
empteyer.  Paragraph  (c)  of  tfiis  section 
provides  certain  supplementary  rules 
necessary  to  apiriy  the  requirementi>  of 
paragraph  (b)  of  this  section,  as  well  as 
examples  illustratiag  the  applicatioB  of 
those  requinacoto. 


(b)  Separate  organization  and 
operation — (1)  In  general.  A  line  of 
business  is  organized  and  operated 
separately  from  the  remainder  of  the 
employer  only  if  it  satisfies  all  the 
requirements  of  paragraphs  (b)(2) 
thTOHgh  (bM6)  of  this  section  for  the 
testing  year. 

(2)  Separate  organizational  anil  The 
line  of  business  must  be  formally 
organized  as  a  separate  organizational 
imit  or  group  of  separate  organizational 
units  within  the  employer.  For  this 
purpose,  an  organizational  imit  is  a 
corporation,  partnership,  division,  or 
other  unit  having  a  similar  de^^e  of 
organizational  formality.  This 
requirement  must  be  satisfied  on  every 
day  of  the  testing  year. 

(3)  Separate  financial  accountability. 
The  line  of  business  must  be  a  separate 
profit  center  or  group  of  separate  profit 
centers  within  the  employer.  This 
requirement  must  be  satisfied  on  every 
day  of  the  testing  year.  In  addition,  the 
employer  must  maintain  books  and 
records  that  provide  separate  revenue 
and  expense  information  that  is  used  for 
internal  planning  and  control  with 
respect  to  each  profit  center  comprising 
the  line  of  business. 

(4)  Separate  employee  workforce.  The 
line  of  business  must  have  its  own 
separate  employee  workforce.  A  line  of 
business  has  its  own  separate  employee 
workforce  only  if  at  least  90  percent  of 
the  employee  who  provide  service  to  the 
line  of  business  provide  their  services 
exdusively  to  the  line  of  business.  See 
para^aph  (c)(2)  of  this  section  to 
determine  wfaicii  employees  are  taken 
into  account  in  calculating  the 
percentage  in  the  preceding  sentence  for 
the  testing  year. 

(5)  Separate  management  The  line  of 
business  must  have  its  own  separate 
management  A  line  of  business  has  its 
own  separate  management  only  if  at 
least  90  percent  of  the  top-paid 
employees  who  provide  services  to  the 
line  of  business  provide  their  services 
exclusively  to  the  line  of  business.  See 
paragraph  (c)(3)  of  this  section  to 
determine  which  employees  are  taken 
into  account  in  calculating  the 
percentage  in  the  preceding  sentence  for 
the  testing  year. 

\fi>]  Separate  tangible  assets.  The  line 
of  business  nmst  have  its  own  separate 
tangible  assets.  A  line  of  business  has 
its  own  separate  tangle  assets  only  if  at 
least  90  percent  of  the  tangible  assets 
used  by  the  line  of  business  are  used 
exdusively  to  the  line  of  business.  See 
paragraph  (c)(4)  of  this  section  to 
determine  which  assets  are  taken  into 
account  in  calculating  the  percentage  in 
the  preceding  aentenca  for  the  testii^ 
year. 


(c)  Supplementary  rules — (1)  In 
general.  This  paragraph  (c)  provides 
certain  supplementary  rules  necessary 
to  apply  the  requirements  of  paragraph 
(b)  of  thin  section,  as  well  as  examples 
illustrating  the  application  of  tfiose 
requirements. 

(2)  Determination  of  separate 
employee  workforce---{\]  In  general.  The 
percentage  in  paragraph  (b)(4)  of  this 
section  is  calculated  by  determing  a 
fraction  (expressed  as  a  percentage),  the 
numerator  of  which  is  the  number  of 
emplojrees  who  provide  services 
exclusively  to  the  line  of  business,  and 
the  denominator  of  which  is  the  number 
of  employees  who  provide  services 
(exclusively  or  otherwise)  to  the  line  of 
business. 

(ii)  Employees  who  provide  services 
to  a  line  of  business.  An  employee 
provide*  services  to  a  line  of  business  if 
more  than  a  negligible  portion  of  the 
emplo]ree's  services  contributes  to 
provichng  the  property  or  services 
provided  by  the  line  of  business  to 
customers  of  the  employer.  An  employee 
who  does  not  provide  services  to  any 
line  of  business  within  the  meaning  of 
the  preceding  sentosce  is  de«Bed  to 
provide  services  to  every  line  of 
business  of  the  employer. 

(iii)  Employees  who  provide  services 
exclusively  to  a  line  of  business.  An 
employee  provides  services  exclusively 
to  a  line  of  business  if,  within  the 
meaning  of  paragrai^  (c)(2)(ii)  of  this 
section,  the  employee  provides  tervioes 
to  the  Une  of  business  and  does  not 
provide  services  to  any  other  line  of 
business  of  the  employer.  Thus,  for  an 
employee  to  provide  services 
exdusivety  to  a  line  of  business,  no 
more  than  a  negligible  portion  of  the 
empoloyee's  services  may  contribute  to 
providing  the  property  or  services 
provided  by  any  other  line  ai  busness 
to  customers  of  the  employer. 

(iv)  Employees  taken  into  account — 
(A)  General  rule.  For  ptnpoees  of  diis 
paragraph  (c)(2),  only  employees  who 
are  employees  of  the  employer  on  the 
first  testing  day  are  taken  into  account 
For  this  purpose,  there  are  no 
excludable  employees  (except  as 
provided  in  paragraph  (c)(2)(iv)(B)  of 
this  section).  Conseq\iently,  all 
employees  who  are  employees  on  die 
first  testing  day  are  taken  into  account 
incltnling  employpes  covered  under  a 
collective  bargaining  agreement  For  the 
definition  of  "first  testing  day,"  see 
§  1.414(r)-ll(bM4). 

(B)  Exclusion  of  certain  oonresidait 
aliens.  For  pnrpoaes  of  this  paragraph 
(c)(2).  the  onployer  is  permitted,  but  not 
recprired,  to  exdode  all  employees  who 
are  described  in  section  410(bK3HC) 


Federal  Register  /  Vol.  56,  No.  22  /  Friday.  February  1.  1991  /  Proposed  Rules 


4007 


(i.e..  nonresident  aliens  who  receive  no 
earned  income  within  the  meaning  of 
section  911(d)(2)  fix>m  the  employer  that 
constitutes  income  from  sources  within 
the  United  States  within  the  meaning  of 
section  861(a)(3)).  However,  the 
preceding  sentence  does  not  permit  the 
employer  to  exdude  any  nonresident 
alien  who  does  not  provide  services 
exclusively  to  any  line  of  business  of  the 
employer  within  the  meaning  of 
paragraph  (c)(2)(ii)  of  this  section. 

(v)  Services  taken  into  account.  For 
purposes  of  this  paragraph  (c)(2),  only 
services  performed  by  an  employee 
during  the  testing  year  are  taken  into 
account  An  employee's  services  during 
the  testing  year  are  considered  to 
contribute  to  providing  the  property  or 
services  provided  by  a  line  of  business 
to  customers  of  the  employer  ifi 

(A)  The  employee's  services  during 
the  testing  year  contribute  to  providing 
such  property  or  services  to  customers 
of  the  employer  during  the  testing  yean 
or 

(B)  It  is  reasonably  anticipated  that 
the  employee's  service  during  the  testing 
year  will  contribute  to  providing  such 
property  and  services  of  customers  of 
the  employer  after  the  dose  of  the 
testing  year. 

(vi)  Examples.  The  following 
examples  illustrate  the  application  of 
the  requirement  in  paragraph  (b)(4)  of 
this  section  and  the  supplementary  rules 
of  this  paragraph  (c)(2).  Unless 
otherwise  specified,  it  is  assiuned  that 
the  employees  and  their  services 
described  in  these  examples  are  taken 
into  account  under  this  paragraph  (c)(2] 
for  the  testing  year. 

Example  1.  Employer  A  operates  four  lines 
of  business  as  determined  under  S  1.414(r}-2. 
One  of  its  lines  of  business  is  the  operation  of 
a  chain  of  resort  hotels.  Of  the  10.000 
employees  who  provide  services  to  the  resort 
hotel  line  of  business,  9,300  employees 
provide  their  services  exclusively  to  that  line 
of  business.  Because  9,300  is  93  percent  of 
10,000,  at  least  90  percent  of  the  employees 
who  provide  services  to  the  resort  hotel  line 
of  business  provide  their  services  exclusively 
to  that  line  of  business.  Employer  As  resort 
hotel  line  of  business  therefore  has  its  own 
separate  employee  workforce  and  thus 
satisfies  the  requirement  of  paragraph  (b)(4) 
of  this  section. 

Example  2.  The  facto  are  the  same  as  in 
Example  1.  Employer  A's  second  line  of 
business  manufactures  and  sells  tires  and 
other  automotive  producto.  Employee  M  is  a 
tire  press  operator  in  Employer  A's  tire 
factory.  Employee  N  is  the  manager  of  the  tire 
factory.  Under  these  facts,  the  services  of 
Employees  M  and  N  contribute  to  providing 
tires  to  customers  of  Employer  A.  Both 
employees  therefore  providie  services  to 
Employer  A's  tire  and  automotive  producto 
line  of  business. 


Example  3.  The  facto  are  the  same  as  in 
Example  2.  In  addition,  the  services  of 
Employees  M  and  N  do  not  contribute  to 
providing  any  property  or  service  other  than 
tires  to  customers  of  Onployer  A.  Under 
these  facts,  Employees  M  and  N  provide  their 
services  exclusively  to  Employer  A's  tire  and 
automotive  products  line  of  business. 

Example  4.  The  facto  are  the  same  as  in 
Example  3.  Employer  A's  third  line  of 
business  develops,  manufactures,  and  sells 
pharmaceutical  products  and  medical 
supplies.  As  part  of  this  line  of  business, 
Employer  A  operates  a  surgical  latex  glove 
factory  on  the  same  site  as  the  tire  factory  in 
Example  2.  Employer  A's  facilities  at  the  site 
include  a  health  clinic  and  a  cafeteria  that 
serve  the  employees  of  both  the  tire  factory 
and  the  surgical  latex  glove  factory. 
Employee  O  is  a  nurse  in  the  health  clinic 
and  Employee  P  is  a  food  server  in  the 
cafeteria.  Under  these  facto,  the  services  of 
Employees  O  and  P  contribute  to  providing 
tires  and  surgical  latex  gloves  to  customers  of 
Employer  A.  Both  employees  therefore 
provide  services  not  only  to  Employer  A's  tire 
and  automotive  producto  line  of  business,  but 
also  to  Employer  A's  pharmaceutical 
products  and  medical  supplies  line  of 
business.  As  a  result  Employees  O  and  P  do 
not  provide  their  services  exclusively  to  any 
of  Employer  A's  lines  of  business. 

Example  5.  The  facto  are  the  same  as  in 
Example  4.  Employee  Q  is  the  president  and 
chief  executive  officer  of  Employer  A  and  is 
responsible  for  reviewing  the  performance  of 
all  Employer  A's  lines  of  business.  Employee 
R  is  a  file  clerk  in  the  accounting  department 
located  at  headquarters.  The  accounting 
department  is  responsible,  among  ito  other 
dutries,  for  preparing  monthly  financial 
reporto  on  all  profit  centers  of  Employer  A. 
Employee  R  retrieves  files  needed  by  the 
accountento  responsible  for  preparing  these 
monthly  reporto.  Under  these  facto,  the 
services  of  Employees  Q  and  R  contribute  to 
providing  property  and  services  to  customers 
and  Employer  A  in  all  of  Employer  A's  lines 
of  business.  Both  employees  therefore 
provide  services  to  all  of  Employer  A's  lines 
of  business,  and  neither  employees  provides 
his  services  exclusively  to  any  of  Employer 
A's  lines  of  business. 

Example  6.  The  facto  are  the  same  as  in 
Example  5.  Employee  S  is  a  lawyer  in  the 
legal  department  located  at  headquarters, 
who  devotes  all  her  time  to  product  liability 
suits  filed  against  the  pharmaceutical 
products  and  medical  supplies  line  of 
business.  Under  these  facto,  the  services  of 
Employee  S  contribute  to  providing  property 
and  services  to  customers  of  Employer  A  in 
the  pharmaceutical  producto  and  medical 
suppUes  line  of  business.  In  addition,  because 
Employer  S's  services  do  not  contribute  to 
providing  property  or  services  in  any  other  of 
Employer  A's  lines  of  business.  Employee  S 
provides  her  services  exclusively  to  the 
pharmaceutical  producto  and  medical 
supplies  line  of  business. 

Example  7.  The  facto  are  the  same  in 
Example  6,  except  that  the  head  of  the  legal 
department  has  recently  assigned  Employee 
S,  in  addition  to  her  other  duties,  to  defend  a 
major  employment  discrimination  suit  filed 
against  the  tire  and  automotive  producto  line 


of  business.  Under  these  facts,  the  services  of 
Employee  S  contribute  to  providing  property 
and  services  to  customers  of  Employer  A  in 
the  tire  and  automotive  products  line  of 
business  as  well  as  in  the  pharmaceutical 
producto  and  medical  supplies  line  of 
business.  Employee  S  therefore  provides 
services  to  both  lines  of  business  and  does 
not  provide  her  services  exclusively  to  either 
line  of  business. 

Example  8.  The  facto  are  the  same  as  in 
Example  7.  Employer  A  also  maintains  a 
separate  facility  that  houses  a  centralized 
procurement,  marketing,  and  billing  operation 
for  all  ito  lines  of  business.  None  of  the 
procurement  marketing,  or  billing  employees 
specializes  in  any  particular  line  of  business. 
Each  of  the  procurement  marketing,  and 
billing  employees  spends  more  than  a 
negligible  amount  of  time  providing  services 
to  each  of  Employer  A's  lines  of  business. 
Under  these  facts,  the  services  of  the 
procurement  marketing,  and  billing 
employees  contribute  to  providing  property 
and  services  to  customers  of  Employer  A  in 
all  of  Employer  A's  lines  of  business.  These 
employees  therefore  provide  services  to  all  of 
Employer  A's  lines  of  business,  and  none  of 
them  provides  services  exclusively  to  any  of 
Employer  A's  lines  of  business. 

Example  9.  The  facts  are  the  same  as  in 
Example  8.  Employee  T  has  worked 
exclusively  for  the  resori  hotel  line  of 
business  for  several  years.  During  the  testing 
year,  he  is  temporarily  detailed  to  the 
pharmaceutical  producto  and  medical 
supplies  line  of  business.  His  temporary 
detail  lasts  for  one  week,  after  which  hie 
returns  to  his  regular  duties  with  the  resort 
hotel  line  of  business.  Under  these  facto. 
Employee  T  does  not  provide  more  than  a 
negligible  portion  of  his  services  during  the 
testing  year  to  the  pharmaceutical  producto 
and  medical  supplies  line  of  business. 
Employee  T  therefore  provides  his  services 
exclusively  to  the  resori  hotel  line  of 
business. 

Example  10.  The  facts  are  the  same  as  in 
Example  9.  except  that  under  the  testing 
year  but  before  the  first  testing  day. 
Employee  T  quits  his  employment  with 
Employer  A.  Under  paragraph  (c)(2)(iv)(A)  of 
this  section.  Employee  T  is  not  taken  into 
account  in  determining  whether  Employer  A's 
resort  hotel  line  of  business  has  ito  own 
separate  employee  workforce. 

Example  11.  Employer  B  is  multinational 
controlled  group  of  corporations  that  engages 
in  the  exploration,  production,  refining,  and 
marketing  of  petrochemical  products. 
Employer  B  operates  two  lines  of  business  as 
determined  under  S  1.414(r)-2.  The  first  line 
of  business  provides  oil,  gasoline,  and  other 
petrochemical  products  to  wholesale 
customers  of  Employer  B  (the  "exploration, 
production,  and  refining  line  of  business"). 
The  wholesale  customers  of  Employer  B 
include  independent  jobbers  as  well  as 
chemical  and  plastics  manufacturers.  The 
second  line  of  business  provides  oil  and 
gasoline  producto  to  independent  franchisees 
that  operate  retail  filling  stations  under 
Employer  B's  trademark  and  tradename,  as 
weU  as  to  retail  customers  of  Employer  B 
through  filling  stations  owned  and  operated 
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by  b^iioycr  B  ( A* '^ratiril  nariwtiiV  line  of 
bMiiMnl.  AB  of  the  oil  and  gawlin* 
products  Mid  hj  the  ntail  narkctiag  tow  of 
businew  art  providad  to  it  by  tho 
exploratioii.  pvadactioB.  and  rafiniag  tine  of 
business.  Eamloyae  U  is  an  attendant  at  a 
filling  statiaa  owned  and  operated  by 
Employer  &  Employee  U  perfanas  no  other 
services  for  Employer  &  Under  these  facts. 
Employee  U  provides  his  servioes  exchisively 
to  Empiloyer  B's  retail  OMrketinf  tine  of 
business. 

ExampJe  IZ  The  facts  are  the  sane  as  in 
Example  It  Employer  B  operates  a  re&neiy 
that  produces  oil  gasoline,  and  other 
petrocheBucal  products.  Employee  V  is  an 
operating  engineer  at  the  refinery  who  is 
involved  at  a  stage  in  the  refining  process 
before  oil  and  gasoline  products  liave  been 
separated  from  other  types  of  petrochemical 
products.  Employee  V  performs  no  other 
services  for  Employer  E  Under  these  facts. 
Employee  Vs  services  cmtiibute  to 
providing  {Rvperty  and  services  to  customen 
of  Employer  B  in  both  the  exploration, 
production,  and  refining  line  of  Imsiness  and 
the  retail  marketing  line  of  tw'n'ff 
Employee  V  Aerefore  provides  services  to 
both  lines  of  business  and  does  not  provide 
his  services  exclusively  to  either  line  of 
business. 

Example  IX  The  facts  are  the  same  as  in 
ExampJe  IZ  Employee  W  is  a  petroleum 
engineer  who  conducts  geological  studies  of 
potential  future  drilling  sites.  Although 
Employee  W*s  ^rvices  during  the  testing 
year  will  not  contribute  to  providing  oil, 
gasoline,  and  other  petrochemical  products  to 
customen  of  Employer  B  during  the  testing 
year.  It  la  reasonably  anUdpated  (in 
accordance  with  paragraph  (c)(2Kv)  of  this 
section)  that  her  services  during  the  testing 
year  wfll  contribute  to  providing  such 
products  to  customers  of  Employer  B  atter  the 
close  of  the  testing  year.  Under  these  facts. 
Employee  W  provides  her  services  to  both  of 
Employer  B's  lines  of  business  and  does  not 
provide  her  services  exclusively  to  either  line 
of  business. 

(3)  Detenmnatioa  ofaepamte 
management— {i)  In  general.  The 
percentage  in  paragraph  (bK5)  of  this 
section  is  calculated  hj  determining  a 
fraction  (expressed  as  a  percentage),  the 
numerator  of  which  is  the  number  of 
top-paid  employees  who  provide 
services  exclusively  to  the  line  of 
business,  and  the  denominator  of  which 
is  the  number  of  top-paid  employees 
who  provide  services  (exclusively  or 
otbmvise)  to  the  line  of  business. 

(ii)  Tap-paid  employees  frito  provide 
services  to  a  line  of  business.  An 
employee  is  a  top-paid  employee  who 
provides  services  to  a  line  of  business  if 
the  employee  provides  services  to  the 
line  of  business  within  the  mpaping  of 
paragraph  (c)(2)(ii]  of  this  section,  and  is 
among  the  top  10  percent  by 
compensation  of  aU  employees  who 
provide  services  to  the  line  of  buainesa. 

(ill)  Top-paid  empioyeeB  wbopronde 
serwioet  excluairefy  to  a  lot  of 


business.  An  employee  is  a  top-paid 
employee  who  provides  services 
exclusively  to  a  line  of  business  if  die 
employee  provides  s«vices  exclusively 
to  the  line  of  business,  within  the 
meaning  of  paragraph  (cK2)(iii)  of  this 
section,  and  is  amcmg  tiie  top  10  percent 
by  compensation  of  all  employees  who 
provide  services  to  the  Ime  of  business. 

(iv)  Determination  of  compensation. 
For  purposes  of  this  paragraph  (c)(3),  an 
employee's  compensation  is  the 
compensation  used  to  determine  the 
employee's  status  as  a  highly  or 
nonhigfaly  compensated  employee  under 
section  414(q)  for  purposes  of  applying 
section  410(b)  with  respect  to  the  first 
testing  day.  For  this  purpose,  only 
compensation  received  during  the 
determination  year  (within  the  meaning 
of  S  1.414(q}-lT.  Q&A-13)  U  taken  into 
account.  For  the  definition  of  "first 
testing  day."  see  i  1.414(r)-ll(b)(4). 

(v)  Employees  and  services  taken  into 
account  llie  same  employees  and 
services  are  taken  into  account  in 
applying  this  paragraph  (c)(3)  as  are 
taken  into  account  in  applying 
paragraph  (c}(Z]  of  this  section. 

(\^  Special  rule.  A  line  of  business 
does  not  fail  to  satisfy  paragraph  (b](5] 
of  this  section  merely  because  there  is 
one  top-paid  employee  who  provides 
services  to  the  Ihie  of  business  (within 
the  meaning  of  paragraph  (cH3)(ii)  of 
this  section),  btrt  ytho  does  not  provide 
services  exclusively  to  the  line  of 
business  (within  the  meaning  of 
paragraph  (c)(3](iii)  of  Uiis  section). 

(viil  Examples,  llie  following 
examples  illustrate  the  application  of 
the  requirement  in  paragraph  (b)(5)  of 
this  section  and  the  sui^ementaiy  rules 
of  this  paragraph  (c)(3). 

Example  1.  Employer  C  operates  three  lines 
of  business  as  determined  under  {  1.414(r)-2. 
One  of  its  lines  of  business  is  the  operation  of 
a  chain  of  fast  food  restaurants.  Of  Employer 
Cs  total  workforce.  laoOO  employees  provide 
services  to  the  fast  food  restaurant  line  of 
business.  Of  the  l.OCX)  employees  who 
constitute  the  top  10  percent  by 
compensation  of  all  employees  who  provide 
services  to  the  line  of  business,  930  provide 
their  services  exclusively  to  the  tine  of 
business.  Because  830  is  93  percent  of  1.000, 
at  least  90  percent  of  the  top-paid  employees 
who  provide  services  to  the  Une  of  business 
provide  their  services  exchisivety  to  the  line 
of  business.  Employer  Cs  fast  food 
restaurant  Une  of  business  therefore  has  its 
own  separate  management  and  thus  satisfies 
the  requirement  of  paragraph  (b)(5)  of  this 
section. 

Example  Z  Employer  D  operates  four  lines 
of  business  as  determfaied  under  1 1.4l4(r}-2. 
One  of  its  Hnes  of  business  is  a  small 
macUBe  tool  shop.  Sixty  of  Employer  D^ 
Boployees  provide  sui  vices  to  the  machine 
tool  shop  nne  ei  btisiTwysa.  Of  the  six 

I  constitute  the  top  10  percent 


by  compensation  of  all  ao  employees  who  . 
provide  services  to  the  machiiw  tool  shop  line 
of  basiaesa.  five  provide  their  services 
exclusively  to  the  line  of  business  and  one 
does  not  provide  services  exclusively  to  the 
line  of  business.  Because  five  is  83  percent  of 
six.  at  least  90  percent  of  the  top-paid 
employees  who  provide  services  to  the  line  of 
business  do  not  provide  their  services 
exclusively  to  the  line  of  business.  However, 
of  the  six  top-paid  employees  who  provide 
services  to  the  Hne  of  business,  only  one  top- 
paid  employee  does  not  provide  his  services 
exclusively  to  the  line  of  business.  Under  the 
special  rule  of  paragraph  (c](3)(vi)  of  this 
section.  Employer  D's  machine  tool  shop  line 
of  business  does  not  fail  to  have  its  o%vn    - 
separate  management  and  thus  satisfies  the 
requirement  of  paragraph  (b)(5]  of  this 
section. 

(4)  Determination  of  separate  tangible 
assets — (i)  In  general  The  percentage 'In 
paragraph  (b)(6)  of  this  section  is 
calculated  by  determining  a  fraction 
(expressed  as  a  percentage),  the 
numerator  of  which  is  the  value  of  all 
tangible  assets  used  exclusively  by  the 
line  of  business,  and  the  denominator  of 
which  is  the  value  of  all  tangible  assets 
used  (exclusively  or  otherwise)  by  the 
line  of  business. 

(ii)  Tangible  assets  used  by  a  line  of 
business.  A  tangible  asset  is  used  by  a 
line  of  business  if  more  than  a  negligible 
portion  of  the  employer's  use  of  the 
tangible  asset  contributes  to  providing 
the  property  or  services  provided  by  the 
line  of  business  to  customers  of  the 
employer.  A  tan^ble  a<i<w>t  that  is  not 
used  by  any  line  of  business  within  the 
meaning  of  the  preceding  sentence  is 
deemed  to  be  used  by  every  line  of 
business  of  the  employer. 

(iii)  Tangible  assets  used  exclusively 
by  a  line  of  business.  A  tangible  asset  is 
used  exclusively  by  a  line  of  business  if. 
within  the  meaning  of  paragraph 
(c)(4)(ii)  of  this  section,  the  tangible 
asset  is  used  by  the  line  of  business  and 
is  not  used  by  any  other  line  of  business  . 
of  the  employer.  Thus,  for  a  tangible 
asset  to  be  used  exclusively  by  a  line  of 
business,  no  more  dian  a  negligible 
portion  of  the  employer's  use  of  the 
tangible  asset  may  contribute  to 
providing  the  property  or  services 
provided  by  any  other  line  of  business 
to  customers  of  the  employer. 

(iv)  Vahe  of  tangible  assets.  In  the 
case  of  an  employer  that  maintains  its 
financial  accoimting  records  in 
accordance  with  generally  accepted 
accounting  principles,  the  value  of  a 
tangible  asset  is  deemed  to  be  its 
adjusted  book  basis  for  financial 
accoimting  purposes  as  of  die  close  of 
the  empk^er's  fiscal  year  that  ends 
latest  in  the  testing  year.  In  the  case  of 
an  employer  that  does  not  maintain  its 
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finandflt  aocomtii^B  ivcords  in 
acoordanoe  «rt(h  feiaraHy  accepted 
accoaaing  yitoc^laa.  tke  valae  of  a 
taai^bk  asset  Ja 'deemed  to  be  its 
adjualad  haais iar  fasfaial  income  tax 
piirpaaBS  «i  af  llieciaae  of  the 
employei^a  taicsffade  ytm  that  ends  iatest 
in  the  testing  jFeat. 

(vj  Taiigibie -assets  taken  into 
accoaitt  All  tai^gible  aesets  of  the 
emplayer  are  ta4«i  into  accoant  w^ioae 
value  (as  detamiaed  under  paragcaiph 
(c)(4)(iv)'ef  this  aectionj  ia  greater  than 
zero.  For  this  puipase.  tangible  assets 
include  (wifhout  limitation)  all  real 
property,  plant  and  egtupmenL  and  aD 
inventories.  Nolwifhstan£ng  me 
preceding  sentence,  an  en\ployer  is 
permuted,  biH  not  required,  to  exclude 
all  tangible  assets  Ihat  constitute 
nondepreoaUe  YbdA.  In  addition,  llie 
employer  \b  required  to  take  Into 
accoimt  aR  tanj^iMe  assets  that  are 
leased  to  the  employer  by  persons  cfner 
than  the  emptoyer,  and  fiiat  ctherwise 
would  net  be  tricen  into  accomit  trader 
this  paragraph  {c)f4).  For  this  latter 
purpose,  eatft  tangible  asset  described 
in  ^e  piwoe^ig  aeKtence  is  treated  «s 
having  a  value  aquid  taei^^mestts 
annual  raotal  «ost  ta  tlw  mplayer. 

C«i|  j^jacnrf  fsie  )br  AerfcMD  «Aomd^ 
baiMaga.  If  only  a  partiaa  of  a  bofldiag 
is  used  esBobaivcly  fay  a  liae  ef  busineas. 
the  emptoyar  is  panaitfeed,  but  aot 
required,  to  treat  the  portion  so  used  as 
if  it  were  a  separate  tangible  asset  that 
is  used  e»cehirivdy  by  the  line  of 
business.  For  this  puipose,  the  portion  is 
treated  as  having  a  value  equal  to  its 
allocated  riuR  (on  a  sqaare-foolagc 
basis)  of  the  valae  af  IIk  eatiR  baildiag 
(as  aoKotisiae  aatenniDed  aader 
paragraph  (c)(4)(iv|  off  tUa  aectiBn). 

(v^  Uaa  4if  tangible  assets  taken  iato 
OGoounL  Far  pmpasei  of  this  pau^ra^ 
(cX4),  only  the  eaaployer's  use  of  a 
tangible  asset  darLog  tbe  applicaUe 
fiscal  or  taxable  year  described  ia 
paragraph  (c;}(4)(iv)  of  this  sectioo  is 
taken  into  AccauaL  Thia  use  is 
considered  to  contribute  to  providing  tbe 
property  or  aervices  provided  by  the  line 
of  business  to  customers  of  the  employer 
for  the  testily  year  if  the  use  contributes 
to  providipgauch  property  or  services  to 
customers  of  fhe  employer  during  the 
applicable  fiscal  or  taxable  year  or  if  it 
is  reasonably  anficipated  fhat  the  use 
will  contribute  to  providing  such 
property  and  services  to  customers  of 
the  em^oyer  after  the  close  of  the 
apphc^le  fiscal  or  taxable  year. 

(5)  Optional  rule  for  verticafJy 
integmted  lines  of  business— ^  In 
general.  If  two  fines  of  busineas  eatisfy 
the  requirenents  off  'Ah  peregreph  fcffS) 
with  raepedt  to  a  tj^e  ef  property  or 
service,  aiv  ei^^ia^^n  vs  v^ssBKreu,  aiH 


not  reqinied,  to  appfly  the  option^  role 

in  this  pariqyatftitcin^- 

(iij  Reguirementa,  Two  lines  of 
business  aafia^  ^  requirements  of  this 
paragr^^  ffUfit)  widi  inspect  to  a  type  off 
pisparty  or  aerwica  aoty  i£ 

(A)  One  off  ^  liaas  flff  fcasineas  ^ha 
"upstream  liae  «f  baMwas'*')  pnwidas 
the  property  or  set  vice  to  the  other  fine 
of  business  {die  "Hlownstream  fine  of 
business"}; 

(BJThe  qpstream  line  of  business 
proiddes  the  same  type  of  property  or 
service  to  customers  of  the  ea^lsyer  (in 
accordance  with  tiie  eaqiktf  er's 
designatioa  lor  the  testiag  year  ander 
§  l.il«fr)-2|; 

(C)  Dving  die  testing  yen,  the 
number  of  «B^  of  <he  property  or 
service  provided  to  u  as  turners  of  the 
employer  ty  fhe  iq>stream  line  oT 
business  equals  at  lea  A  50  percent  of 
the  toial  iuimber  oT  units  of  the  property 
or  service  provided  by  the  nywtreaoi  liae 
of  business  to  aM  peraoos  (indading 
customers  of  the  aeiployec  the 
downstream  liae  of  business,  and  all 
other  lines  of  business  of  the  employer), 
when  measured  on  a  uniform  basis;  and 

(D)  The  downstream  line  of  business 
uses,  consumes,  or  substantialty 
moffifies  the  property  or  service  in  the 
course  of  itself  providing  property  or 
services  to  customers  of 'flie  employer 
or,  altemativety'.  provides  the  propeity 
or  service  to  customers  of  the  employer 
at  a  different  level  in  the  t^ain  of 
commercial  distribution  than  (he 
upstream  line  of  business  (e.g..  retaQ 
versus  whblesal^. 

(iii)  Optional rale-^fi)  Treatment  oj 
employees.  Forptirposes  of  determining 
the  fines  of  business  to  which  an 
enip4o]ree  provides  seivices  imder 
paragraph  (cn^(ii)  of  this  section,  an 
employee  is  not  treated  as  provi^ng 
services  to  the  downsteam  line  of 
bostness  if: 

{!)  The  employee  is  considered  to 
proviide  seivices  to  the  dtxwnstream  line 
of  business  imder  paragraph  |[c)(2)(ii)  of 
this  section  {applied  without  regard  to 
the  optionsi  Tide  in  this  paragraph 
(c)(5)):  and 

'[B]  He  eaiptoyee  is  so  ccmsidered 
solely  became  ^e  employee's  seivices 
contribute  to  providing  the  property  or 
service  from  die  downstream  hne  of 
business  to  the  iSownstream  line  of 
business. 

(B)  TreatnteiA  cf  tangible  assets.  For 
purposes  of  deteiiuinnig  die  hnes  of 
business  that  use  a  tan^de  asset  under 
paragraphs  lc)(4)fii)  of  this  seutiun.  a 
tangMe  asset  is  not  treated  as  being 
used  by  the  downstream  line  of  business 
if: 

(1)  ^ite  tBRgnie  asset  is  considered  to 
be  vsea  oy  oie  (low  nsti  earn  ime  of 


business  imder  paragraph  ttJI^PQ  ol 
this  sec&m  lapplied  si^hout  r^jasd  to 
the  optional  Tide  Jafltispanagcaph 
(cXS»:aad 

[2)  The  laagifcls  asaet  i»  ao  ooasideaed 
soWy  becaas"  «^  OB^layei^s  «se  of  4m 
tangible  asset  uuiltilbtrtes  to  providing 
the  property  or  service  from  the 
upstream  tine  of  busineas  to  the 
downstream  line  of  baanesa. 

(C)  Purpose^  wkioh  tiptioaal  jvie 
qp^kijas.  tf  asi  empbyar  applies  the 
optional  nrie  te  thia  paragraph  (c)(S),  the 
treatasent  spebuied  in  paragraphs 
(c^S)fiii)  tA)  and  fB)  of  this  section 
appAies  Tor  all  fhe  fcdlowing  purposes 
and  only  for  the  lollowiag  puiposes: 

ll)  The  sepasate  eaipkiyee  workforce, 
separate  fnanagemeat.  aod  separate 
tanpbis  asaats  sa^riranwats  af 
paragraphs  (b)f<)  IhFOHj^  (b)(S)  of  tim 
sectton; 

(2)  Tlie  50-amployee  requirement  of 
§1.414(r}-i(bJ;aod 

[3]  The  detenainatian  of  &e 
employees  of  a  ^qaaUfied  aqiarate  Une  off 
business  ander  f  lAM^^f-T. 

(iv)  Cicoinpfee.  Ihe  Ibilowing 
examples  fiastrarte  fhe  applicartton  t>f 
the  optional  nde  in  this  paragraph  (c)(5). 


Exmaytk  L  fimdasrarS'opantes  tan  1 
of  baajness  as  ii  liisaia i i  mmitt  |  lX14(r)-a. 


oneeafafBdia  aphalalBiy  t 
manuf actarim  aad  Am  oAer  ia  tawHuie 
manobctniiag.  Buteg  Ae  testtng  year,  the 
uphdlStay  taHlile  iiM  af  basi— a  piavidaa 

1*0 

lyasds'sf 
taatflas  ta  SnAaaar  B's  fanriture 


custonars 


Baadli 


uphi 

line  attmsteaaa.  Ha  fainjaai  Uaa  of 

boiBBaa  aaaa  the  afiuiataiy  taMtflee 
pivridad  ID  it  bsr  aha  «piMi>*t">y  textile  taa  aff 
business  in  the  laaailfaciaHi  af  apjiotstiiad 
fiindtaaefaraahtaciasawaisaf  Ca^^ajiui  B. 
Thus,  the  aphdlstaiy  imetOm  ttne  ef  baataeaa 
provides  75  feseant  Of  Ma  total  oa^ut  of 
upholstery  tcictfles  during  the  tettiiig  yaar  «e 
customen  vf  taiplayar  E.  in  addition,  tis 
furniture  line  of  ka^aan  sabatnnUaHy 
modifies  the  upholstery  textiles  provided  1o  it 
by  the  uphelstciiy  texHie  line  of  business  in 
providing  iHJhrirttiijd  fumttare  predicts  to 
custoawrs  «f  OmjiluyBi  E.  Under  these  Tacts. 
Employer  Fs  twe  lines  eftiusiimss  satisfy  itie 
requireneBts  tXthia  paragraph  (c)(5)  with 
reapeot  to  nphoisteiy  textiles  for  the  testing 
year. 

Exampte  2.  Bmpioyei  s  is  a  maniiiationai 
coirtraued  group  tn  corporations  that  engages 
in  the  explui  atiuu,  production,  lefiiiiug,  and 
maikethig  or  petrochemical  products. 
Employer  B  upeiates  two  lines  of  business  as 
detei Mined  imder  %  l.<l«fr}-2.  Hie  firat  fine 
of  business  provides  oil,  gasoline,  and  other 
petrochemical  products  to  wliolesale 
coftomers  trfSmjAtQ^er  B  f die  "exploration, 
prodnctkm.  and  lefuuiig  Irae  of  business"). 
The  whstesale  castomers  of  Gmptoyer  B 
include  independent  jobbers  as  well  as 
chemical  and  plastics  manufacturers.  The 
second  fine  ofbusiness  provides  oil  and 
gasoline  prodaCts  to  independent  franchises 
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that  operate  ratail  filling  ttatioiu  under 
Employer  V»  trademark  and  tradename,  as 
well  as  to  retail  customers  of  Employer  B 
through  filling  stations  owmed  and  operated 
by  Employer  B  (the  "retail  marketing  line  of 
business").  All  of  the  oil  and  gasoline 
products  sold  by  the  retail  mvketing  line  of 
business  an  provided  to  it  t^  the 
exploration,  production,  and  refining  line  of 
business.  During  the  testing  year,  the 
exploration,  production,  and  refining  line  of 
business  provides  2S,000  gallons  of  oil  and 
350,000  gallons  of  gasoline  to  the  retail 
marketing  Una  of  business,  and  75,000  gallons 
of  oil  and  660,000  gallons  of  gasoline  to 
wholesale  custopiers  of  Employer  B.  Thus, 
the  exploration,  production,  and  refining  line 
of  business  provides  75  percent  of  its  output 
of  oil  products  and  65  percent  of  its  total 
output  of  gasoline  products  during  the  testing 
year  to  customera  of  Employer  B.  In  addition, 
the  retail  line  of  business  provides  oil  and 
gasoline  products  to  customers  of  Employer  B 
at  different  levels  in  the  chain  of  commercial 
distribution  than  the  exploration,  production, 
and  refining  line  of  business.  Under  these 
facts.  Employer  B's  two  lines  of  business 
satsify  the  requirements  of  this  paragraph 
(c)(5)  with  respect  to  both  oil  products  and 
gasoline  products  for  the  testing  year. 

Example  3.  The  facts  are  the  same  as  in 
Example  Z  Employer  B  operates  a  reHnery 
that  produces  oil.  gasoline,  and  other 
petrochemical  products.  Employee  V  is  an 
operating  engineer  at  the  refinery  who  is 
involved  at  a  stage  in  the  refming  process 
before  oil  and  gasoline  products  have  been 
separated  from  other  types  of  petrochemical 
products.  Employee  V  performs  no  other 
services  for  Employer  E  Absent  application 
of  the  optional  rule  in  this  paragraph  (c)(5), 
Employee  V  would  be  considered  to  provide 
services  to  both  of  Employer  B's  lines  of 
business.  See  Example  12  under  paragraph 
(c)(2)(vi)  of  this  section.  However,  because 
Employee  V's  services  to  the  retail  marketing 
line  of  business  contribute  solely  to  providing 
oil  and  gasoline  products  from  the 
exploration,  production,  and  refining  line  of 
business  to  the  retail  marketing  Une  of 
business,  under  the  optional  rule  in 
paragraph  (c)(5)(iii)(A)  of  this  section 
Employee  V  is  not  treated  as  providing 
services  to  the  retail  marketing  line  of 
business. 

Example  4.  The  facts  are  the  same  as  in 
Example  3.  Employee  W  is  a  petroleum 
engineer  who  conducts  geological  studies  of 
potential  future  drilling  sites.  Employee  W 
performs  no  other  services  for  Employer  B. 
Absent  application  of  the  optional  rule  in  this 
paragraph  (c)(5).  Employee  W  would  be 
considered  to  provide  services  to  both  of 
Employer  B's  Unes  of  business.  See  Example 
13  under  paragraph  (c)(2)(vi]  of  this  sectioa 
However,  because  Employee  Ws  services  to 
the  retail  marketing  line  of  business 
contribute  solely  to  providing  oil  and  gasoline 
products  from  the  exploratioa  production, 
and  refining  Una  of  business  to  the  retail 
marketing  line  of  business,  under  the  optional 
rule  in  paragraph  (c)(S)(iii)(A)  of  this  section 
Employee  W  is  not  treated  as  providing 
services  to  the  retail  maiketing  line  of 
business. 

Example  S.  The  facts  are  the  same  as  in 
Example  4.  Employee  X  is  a  vice  president  in 


Employer  B's  home  office.  As  part  of  his 
senior  management  responsibilities. 
Employee  X  helps  to  set  the  rate  of 
production  at  Employer  B's  refineries  in  the 
United  States  and  also  helps  to  set  the  price 
charged  at  the  pump  at  the  retail  filling 
stations  owned  and  operated  by  Employer  B 
in  this  country.  Absent  application  of  the 
optional  rule  in  this  paragraph  (c)(S), 
Employee  X  would  be  considered  to  provide 
services  to  both  of  Employer  B's  lines  of 
business.  Because  Employee  X  helps  to  set 
the  price  charged  at  the  pump  by  Employer 
B's  retail  marketing  line  of  business. 
Employee  X's  services  to  the  retail  marketing 
line  of  business  are  not  limited  to 
contributing  solely  to  providing  oil  and 
gasoline  products  from  the  exploration, 
production,  and  refining  line  of  business  to 
the  retail  marketing  line  of  business,  as 
required  under  paragraph  (c](5)(iii)(A)(2]  of 
this  section.  Accordingly,  even  though 
Employer  B's  two  lines  of  business  satisfy  the 
requirements  of  this  paragraph  (c)(5)  with 
respect  to  both  oil  products  and  gasoline 
products  for  the  testing  year,  and  even  though 
Employer  B  applies  the  optional  rule  in  this 
paragraph  (c)(5).  Employee  X  is  still 
considered  to  provide  services  to  both  of 
Employer  B's  lines  of  business. 

91.414<r)-4    GkMNfMMpwMclimof 
ImmIimm    nfty  MTiploy9#  sno  notice 
rcquirwTMiits. 

(a)  In  general.  This  section  sets  forth 
the  rules  for  determining  whether  a 
separate  line  of  business  (as  determined 
under  5l-414(r)-3)  satisfies  the  50- 
employee  and  notice  requirements  of 

9  1.414{r)-l(b)(2)(iv)  (B)  and  (C). 
respectively. 

(b)  Fifty-employee  requirement.  A 
separate  line  of  business  satisHes  the  50- 
employee  requirement  of 

9  1.414(r)-l(b)(2](iv](B)  only  if  on  eac^ 
day  of  the  testing  year  there  are  at  least 
50  employees  who  provide  their  services 
exclusively  to  the  separate  line  of 
business  (within  the  meaning  of 
1 1.414(r)-3(c)(2)(iii]).  For  this  purpose, 
all  employees  of  the  employer  are  taken 
into  account  (including  employees 
covered  under  a  collective  bargaining 
agreement],  except  employees  described 
in  i  1.414(q}-lT.  Q&A-9(g)  (i.e..  the 
same  employees,  subject  to  certain 
modifications,  who  are  excluded  in 
determining  the  number  of  employees  in 
the  top-paid  group  imder  section 
414(q)(4)). 

(c)  Notice  requirement— {1)  General 
rule.  A  separate  line  of  business 
satisfies  the  notice  requirement  of 

9  1.414(r)-l(b)(2)(iv)(C)  only  if  the 
employer  notifles  the  Secretary  that  it 
treats  itself  as  operating  quaUHed 
separate  lines  of  business  for  the  testing 
year  in  accordance  with  9 1.414(r)-l(b). 
The  employer's  notice  for  the  testing 
year  must  specify  each  of  the  qualifled 
separate  lines  of  business  operated  by 
the  employer  and  the  section  or  sections 


of  the  Code  whose  requirements  are  to 
be  applied  separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business.  See  9  1.414(r)-l(c).  The 
employer's  notice  must  take  the  form, 
must  be  filed  at  the  time  and  the  place, 
and  must  contain  any  additional 
information  prescribed  by  the 
Commissioner  in  revenue  procedures, 
notices,  or  other  guidance  of  general 
applicability.  No  other  notice,  whether 
actual  or  constructive,  satisfies  the 
requirement  of  this  paragraph  (c). 

(2)  Effect  of  notice.  Once  an  employer 
has  provided  the  notice  prescribed  in 
this  paragraph  (c)  for  a  testing  year  and 
the  time  for  filing  the  notice  for  the 
testing  year  has  expired  without  its 
being  modified,  withdrawn,  or  revoked, 
the  employer  is  deemed  to  have 
irrevocably  elected  to  apply  the 
requirements  of  the  section  or  sections 
of  the  Code  specified  in  the  notice 
separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business  specified  in  the  notice 
for  all  plan  years  that  begin  in  the 
testing  year.  The  Commissioner  may,  in 
revenue  procedures,  notices,  or  other 
guidance  of  general  applicability, 
provide  for  exceptions  to  the  rule  in  this 
paragraph  (c)(2)  as  well  as  for  the -effect 
that  will  be  given  to  the  employer's 
notice  for  purposes  of  any  future  testing 
year. 

91.414<r)-5   OiMlHtod  Mparste  In*  of 

rwjuirwnant    esta  hwbois. 

(a)  In  general.  A  separate  line  of 
business  (as  determined  under 

9 1.414(r)--3)  satisfies  the  administrative 
scrutiny  requirement  of 
9 1.414(r)-l(b)(2)(iv)(D)  if  the  separate 
line  of  business  satisfies  any  of  the  safe 
harbors  in  paragraphs  (b)  through  (e)  of 
this  section.  The  safe  harbor  in 
paragraph  (b)  of  this  section  implement  j 
the  statutory  safe  harbor  of  section 
414(r)(3).  The  safe  harbors  in  paragraphs 
(c)  through  (e)  of  this  section  constitute 
the  guidelines  provided  for  under 
section  414(r)(2)(C).  A  separate  line  of 
business  that  does  not  satisfy  any  of  the 
safe  harbors  in  this  section  noneUieless 
satisfies  the  requirement  of 
administrative  scrutiny  if  the  employer 
requests  and  receives  an  individual 
determination  from  the  Commissioner 
under  9 1.414(r)-4  that  the  separate  line 
of  business  satisfies  the  reqtdrement  of 
administrative  scrutiny. 

(b)  Statutory  safe  harbor — (1)  General 
rule.  A  separate  line  of  business 
satisfies  the  safe  harbor  in  this 
paragraph  (b)  for  the  testing  year  only  if 
the  highly  compensated  employee 
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percestage  oMio  of  Hb  Mparale  tins  nf 

business  is: 
(i)  «t  least  n  percent;  and 
(ii)  no  more  than  JRW  percent. 

(2)  Highly  compensated  employee 
percentage  ratio.  For  purposes  of  this 
paragraph  (b),  (hehii^y  compensated 
employe  perceatSge  fatio  of  a  separarte 
Hne  of  irasiness  Is  calculated  by 
ibtennining  a  Action  (exfiressed  as  a 
percentage),  the  numerator  of  which  is 
Ae  percentage  Of  the  employees  of  the 
serrate  line  ^business  who  are  highly 
compensated  employees,  and  the 
denominator  of  wliich  is  the  percentage 
of  On  employees  of  the  employer  who 
are  highly  compensated  employees. 

(3)  Employees  taken  into  account  Far 
purposes  of  this  paragraph  (b),  the 
employees  talcea  into  accoimt  are  the 
same  en^loyees  who  are  taken  into 
accoimt  for  purposes  of  applying  section 
410(b)  vfiAi  respect  to  the  first  testing 
day.  For  this  purpose,  employees 
described  in  section  410  (b)(3)  and  (b)(4) 
are  exduded.  However,  section  41(Hb)(4) 
is  applied  with  relerence  to  &e  lowest 
minimum  age  requirement  applicable 
imder  any  plan  of  the  employet  and  with 
reference  to  the  lowest  service 
requirement  applicable  under  any  plan 
of  the  -employer.  The  empiloyees  of  the 
separate  Une  of  business  are  determined 
by  apptying  f  1.41<t)-7  to  the 


employees  tkkma  inito  •oooBnl  ander  ttiis 
pengraph  ^M^-  An  eeipleyee  is  'beeted 
as  a  hi^y  oompensated  employee  for 
purpoees  of  #b8  paragrsfph  (b)  if  the 
employee  is  treated  os  a  higMy 
compensated  employee  forpiuposes  of 
applying  section  410(b)  with  respect  to 
the  first  testing  day.  For  the  definition  of 
^rst  testing  day,"  see 

9l4U(rHl(bM4). 

■(4)  Ten-percent  exception.  Paragraph 
tb)tlKn  of  this  section  is  deemed 
satisfied  if  at  least  10  percent  of  all 
highly  compensated  eraplc^ees  of  the 
employer  provide  their  services 
exclusively  to  the  separate  line  oT 
business  (within  the  meaning  of 

9i.4i4jfi-afcH2MHij). 

(S)  Oeiet  iBmation  hosed  tm  preceding 
testing  year,  A  eeperate  tine  <k  business 
that  satisfied  this  safe  harbor  for  Qie 
immediately  preceding  testing  year 
(without  taking  into  account  ttie  special 
rule  in  this  paragraph  rb)l5)]  is  deemed 
to  satisfy  the  safe  harbor  for  the  carrent 
testing  year.  Tlie  preoediog  seatenoe 
applies  to  a  separate  line  of  busiaen 
only  tf  the  empkryer  designated  the 
same  hue  of  busioese  in  the  immediately 
pteueding  testing  year  as  in  the  current 
tesfing  year  and  erther: 

(i)  "Hie  hi^y  conqjensated  employee 
percentage  ratio  of  ttie  separate  line  of 
business  lor  the  CHOient  testii^g  year 


does  not  deviate  vij  more  than  10 
percent  {not  to  percentage  points)  from 
the  highly  compensated  enifihjyee 
percentage  ratio  of  the  s^arate  line  of 
business  for  the  immediately  preceding 
tasting  yean  or 
(ii)  At  least  95  percent  of  the 

viiiwiv V  W0  ^n  ^s^c  (lu  uui  ui^  ttztc  ^n 

business  for  the  current  testing  year 
were  also  employees  of  the  separate  tee 
of  business  for  the  immediately 
preceding  testing  3^ar,  and  no  more 
than  5  percent  of  the  employees  of  the 
separate  line  of  business  for  the 
immcdiotcly  pfeceding  testing  year  are 
not  employees  of  the  separate  line  of 
business  for  the  current  testing  year. 

[6)£xampiee.  The  fdloevang  exaiBples 
illustrate  the  aH>i>catioo  of  this  safe 
haibor  in  this  paragraph  (b). 

Example  1.  Employer  A  operates  three 
separate  lines  Of  business  as  determined 
under  1 1.4Mtr)-8,  (hat  reapeobveiy  consist  of 
a  raiiread.  an  iawuMtoe  oaiapuiy,  and  a 
newspaper.  EBipk>}rar  A  eaplays  «  total  of 
400  employeaa,  100  af  whom  are  highly 
compenaated  emplayaes.  Thus,  the 
percentage  of  aU  employees  T>f  Enifkloyer  A 
wlio  are  highly  oon^peasated  employees  is  25 
percent.  After  «f<plying  j  i.414ir)-^.  the 
distributien  of  higi^y  and  nonhighly 
con^pensated  employees  amoqg  Employer  A's 
separate  linesof  business  is  «s  follawa: 


£nv)loywwide 

tmwa 
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f*e,m>^ 

i>^ftmnf 'imHuiiis 
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30 
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Because  thehi^ty  compensated  employee 
percentage  ratio  of  eadi  separate  line  xA 
business  is  at  leaat  SO  peine nt  and  no  more 
than  no  peicant.  «ach  «f  finployer  A'a 
separata  liaes  ef  business  satisfies  the 
requirements  of  the  aaie  barbor  in  (kia 
paragraph  (b). 


Exam^  2.  Bniployer  fi  operates  three 
sepsrste  tines  of  brniness  as  determined 
under  {  1.414(r)-3,  that  Tsspectrvely  consist  of 
a  dairy  products  manufacturar.  a  caady 
manufacturer,  and  a  chain  ef  houseware 
stores.  Employer  B  employs  a  total  af  1,000 
employees,  100  Of  whom  are  highly 


compensated  employees.  Ttnis,  the 
percentage  of  aH  eoipifoyees  of  Employer  B 
who  are  highly  oompenseted  employees  is  10 
percent.  After  applying  1 1^4M(r)-7,  the 
distribution  af  bigfa^  and  aonlaghly 
compensated  «iDpk^i«es  asioflg  EmplaysrS's 
separate  liaes  of  basiaess  is  as  foUows: 
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Because  the  bigli^iu  Slip  uiisati.nl  amphyas 
percestsga  sstio  far  the  dsriiy  pisisds  Mos  stf 
businsaa  Jslsas  luB  SB  psnest,  it  40BB  aot 


satisfy  the  requirements  oT  the  statotoiy  safe 
harbor  in  this  paragraph  (b).  However, 
because -Braployer  B's  sfher  two  separate 


lines  of  businees  (candy  manufacturing  and 
houseware  stores)  each  has  a  hi^ily 
compensated  en^ployee  percent^e  ratie  that 
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ia  no  gTMtar  than  200  pwctnt.  thay  Mch 
Mtiafjr  the  ttatutofy  aaft  hartxjr  in  thi« 
pangrtph(b). 

Exaaytk  X  Tht  facts  ara  tha  tama  aa  in 
Exampk  Z  axcapl  that  Employar  B  oparatea 


only  two  Mparata  Unas  of  buaineii  at 
datarminad  undar  1 1.414(r)-4,  ona  conaitting 
of  tha  dairy  product*  manufacturar  and 
candy  manufacttirar,  and  tha  othar  conaiating 
of  tha  chain  of  houaawaraa  atoraa.  After 


applying  {  1.414(r)-7>  the  diatribuUon  of 
highly  and  nonhi^y  companaaled 
employeaa  among  Employer  B'a  aeparate 
linea  of  buaineaa  ia  aa  foUowa: 


^w^lbar  o*  afflployaaa« 
Nunvar  of  HCEa.. 


Maivaf  of  nofv4ICca« 
HCEl 


HCC 


Eniploy#r-iMkto 


1,000 
100 
900 

10 

(100/1.000) 

N/A 


Candy/Oaky 
Proouots 


700 


7.S 

(55/700) 

78 

(7.S/10) 


HOUMWM 


SOD 

46 

S58 

IS 

(45/300) 

ISO 

(15/10) 


Bacauaa  the  highly  companaated  employee 
parcantaga  ratio  for  both  of  Employer  B'a 
aeparata  linaa  of  buainaaa  ia  at  laaat  50 
percent  and  no  mora  than  200  percent,  they 
each  aatiafy  tha  raquiraments  of  the  tututory 
aafa  harbor  in  thia  paragraph  (b). 

(c)  Safe  harbor  for  separate  lines  of 
business  in  different  industries— (1)  In 
general.  A  separate  line  of  business 
satisfies  the  safe  harbor  in  this 
paragraph  (c)  for  the  testing  year  if  it  is 
in  a  different  indiutry  or  industries  from 
every  other  separate  line  of  business  of 
the  employer.  For  this  purpose,  a 
separate  line  of  business  is  in  a  different 
industry  or  indtutries  bom  every  other 
separate  line  of  business  of  the 
employer  only  if: 

(i)  The  property  or  services  provided 
to  customers  of  the  employer  by  the 
separate  line  of  business  (as  designated 
by  the  employer  for  the  testing  year 
under  i  1.414(r)-2)  fall  exclusively 
within  one  or  more  industry  categories 
established  by  the  Commissioner  for 
purposes  of  this  paragraph  (c);  and 

(ii)  None  of  the  property  or  services 
provided  to  customers  of  the  employer 
by  any  of  the  employer's  other  separate 
lines  of  business  (as  designated  by  the 
employer  for  the  testing  year  under 
i  1.414(r)-2)  fall  within  the  same 
industry  category  or  categories. 

(2)  Establishment  of  industry 
categories.  The  Commissioner  shall  by 
revenue  procedure  or  other  guidance  of 
general  applicability,  establish  Industry 
categories  for  purposes  of  this 
paragraph  (c). 

(3)  Example.  The  following  examples 
illustrate  the  application  of  the  safe 
harbor  in  this  paragraph  (c).  For 
purposes  of  these  examples,  it  is 
assumed  that,  pursuant  to  paragraph 
(c)(2)  of  this  section,  the  Commissioner 
has  established  the  follo«ving  industry 
categories  (among  others): 
transportation  equipment  and  services: 
banking,  insurance,  and  finance;  and 
enterUinment,  sports,  and  hotels. 


Example  1.  Among  ita  other  buaineaa 
actlvitiea.  Employer  C  operatea  a  commercial 
airline  that  coiutitutea  a  aeparate  line  of 
buaineaa  undar  1 1.414(r)-3.  In  addition,  no 
other  aeparate  line  of  buaineaa  of  Employer  C 
providea  to  cuatomera  of  Employer  C  any 
property  or  aervicea  in  the  tranaportation 
equipment  and  aervicea  Induatry  category. 
Under  theae  facta,  the  aeparate  line  of 
buaineaa  deacribed  in  thia  example  aatiafiea 
the  aafe  harbor  in  thia  paragraph  (c). 

Example  2.  Tha  facta  are  the  aame  aa  in 
Example  1.  except  that  Employer  C  alao 
operatea  a  truddng  company  that  contUtutea 
another  aeparate  line  of  buaineaa  of  Employer 
C  under  i  1.414(r]-3.  Becauae  the 
commercial  airline  and  the  trucking  company 
both  provide  to  cuatomera  of  Employer  C 
aervicea  in  the  tranaportation  equipment  and 
aervicea  induatry  category,  neither  aeparate 
line  of  buaineaa  aatiafiea  the  aafe  harbor  in 
thia  paragraph  (c). 

Example  3.  Among  ita  other  buaineaa 
activitiea.  Employer  D  operatea  a  commercial 
bank  and  a  luxury  hotel  that  together 
conatitute  a  aingle  aeparate  line  of  business 
under  1 1.414(r)-3.  No  other  separate  line  of 
busineaa  of  Employer  D  providea  to 
cuatomera  of  Employer  D  property  or  aervicea 
in  either  the  banking,  inaurance,  or  financial 
induatry  category,  or  the  entertainment, 
aporta.  or  hotel  induatry  category.  Under 
theae  facta,  the  aeparate  line  of  buaineaa 
described  in  this  example  satisflea  the  aafe 
harbor  in  thia  paragraph  (c). 

(d)  Safe  harbor  for  separate  lines  of 
business  reported  as  industry  segments 
under  FAS  14—{l]  In  general.  A 
separate  line  of  business  satisfies  the 
safe  harbor  in  this  paragraph  (d)  for  the 
testing  year  if,  for  the  employer's  fiscal 
year  ending  latest  in  the  testing  year,  the 
employer  is  required  to  report  the 
separate  line  of  business  as  one  or  more 
reportable  industry  segments  on  its 
annual  report  required  to  be  filed  in 
conformity  with  Form  10-K,  Annual 
Report  Pursuant  to  Section  13  or  15(d)  of 
the  Securities  Exchange  Act  of  1934 
("Form  10-K").  and  the  employer  timely 
files  the  report  with  the  Securities  and 
Exchange  Commission  ("SEC"). 

(2)  Reported  as  a  reportable  industry 
segment  For  purposes  of  this  paragraph 


(d).  a  separate  line  of  business  is 
reported  as  one  or  more  reportable 
industry  segments  only  if: 

(i)  The  separate  line  of  business 
consists  of  one  or  more  industry 
segments  that  are  reportable  industry 
segments  within  the  meaning  of 
paragraphs  10(b),  11(c),  and  15  through 
21  of  the  Statement  of  Financial 
Accounting  Standards  No.  14,  Financial 
Reporting  for  Segments  of  a  Business 
Enterprise  ("FAS  14"):  and 

(ii)  The  property  or  services  provided 
to  customers  of  the  employer  by  the 
separate  line  of  business  (as  designated 
by  the  employer  for  the  testing  year 
under  (  1.414(r)-2)  is  identical  to  the 
group  of  products  or  services  provided 
to  customers  of  the  employer  by  the 
reportable  industry  segment  or  segments 
(as  determined  under  paragraphs  10(a). 
11(b).  and  12  of  FAS  14). 

(3)  Timely  filing  of  Form  10-K.  A 
Form  10-K  is  timely  filed  with  the  SEC  if 
it  is  filed  within  the  required  period  as 
provided  under  17  CFR  240.12b- 
25(b)(2)(ii)  (the  90-day  period  after  the 
end  of  the  fiscal  year  covered  by  the 
annual  report  including  the  15-day 
extension)  without  regard  to  any  further 
extensions  or  amendments. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  the  safe 
harbor  in  this  paragraph  (d). 

Example  1.  Among  ita  other  buaineaa 
activities.  Employer  E  operatea  a  bearing 
manufacturing  firm  that  conatitutea  a 
aeparate  line  of  buaineaa  under  i  1.414(r)-3. 
Employer  E  ia  required  to  file  an  annual  Form 
10-K  with  the  SEC  On  iU  timely  filed  Form 
10-K.  Employer  E  reporta  ita  bearing 
manufacturing  operations  aa  a  reportable 
induatry  aegment  in  accordance  of  FAS  14  (aa 
determined  under  paragrapha  10(b),  ll(c],  15 
through  21  of  FAS  14).  The  group  of  bearing 
producta  provided  by  the  aeparate  line  of 
buaineaa  (aa  daalgnated  by  Employer  E  under 
i  1.414(r)-2)  it  identical  to  the  group  of 
bearing  producta  provided  by  the  induatry 
aegment  (aa  determined  under  paragrapha 
10(a).  ll(b],  and  12  of  FAS  14).  Under  theae 
facta,  the  aeparate  line  of  buaineaa  deacribed 
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in  thia  example  aatiafiea  the  aafe  harbor  in 
thia  paragraph  (d). 

Example  2.  The  facta  are  the  aame  aa  in 
Example  1.  except  that  Employer  E  has 
apportioned  its  bearing  manufacturing 
operationa  between  two  aeparate  linea  of 
buaineaa  aa  determined  under  (  1.4l4(r]-3, 
one  engaged  in  the  manufacture  of  bearings 
for  use  in  the  automotive  induatry,  and  a 
second  engaged  in  the  manufacture  of 
bearinga  for  use  in  tlie  aeroapace  industry. 
Becauae  neither  aeparate  line  of  business 
provides  a  group  of  property  or  aervicea  to 
customers  of  Employer  E  that  is  identical  to 
the  group  of  bearing  products  provided  by  the 
reportable  induatry  aegment  reported  on 
Employer  E'a  annual  Form  10-K,  neither 
aeparate  line  of  buaineaa  deacribed  in  thia 
example  aatiafiea  the  aafe  harbor  in  thit 
paragraph  (d). 

(e)  Safe  harbor  for  separate  lines  of 
business  that  provide  minimum  or 
maximum  benefits — (1)  In  general.  A 
separate  line  of  business  satisfies  the 
safe  harbor  in  this  paragraph  (e)  for  the 
testing  year  only  if  the  level  of  benefits 
provided  to  employees  of  the  separate 
line  of  business  satisfies  paragraph 
(e)(2)  or  (e)(3)  of  this  section,  whichever 
is  applicable.  For  this  purpose,  the  level 
of  benefits  is  determined  with  respect  to 
all  plans  of  the  employer  that  benefit 
employees  of  the  separate  line  of 
business  for  plan  years  that  begin  in  the 
testing  year. 

(2)  Minimum  benefit  required— {i) 
Applicability.  This  paragraph  (e)(2) 
applies  to  a  separate  line  of  business 
that  for  the  testing  year  has  a  highly 
comi>en8ated  employee  percentage  ratio 
of  less  than  50  percent  (as  determined 
under  paragraph  (b)(2)  of  this  section). 

(ii)  Requirement  A  separate  line  of 
business  satisfies  this  paragraph  (e)(2) 
only  if: 

(A)  At  least  80  percent  of  all 
nonhdghly  compensated  employees  of 
the  separate  line  of  business  benefit 
tmder  a  plan  of  the  employer;  and 

(B)  Each  nonhighly  compensated 
employee  of  the  separate  line  of 
business  who  benefits  imder  a  plan 
accrues  a  benefit  for  the  plan  year  that 
equals  or  exceeds  either  the  defined 
benefit  minimum  in  paragraph  (e)(2)(iii) 
of  this  section,  or  the  de&ied 
contribution  tntnimnm  in  paragraph 
(e)(2)(iv)  of  this  section,  or  the  combined 
plan  minimum  in  pragraph  (e)(4)  of  this 
section.  The  defined  benefit  minimum 
must  be  provided  in  a  defined  benefit 
plan,  and  the  defined  contribution 
minimum  must  be  provided  in  a  defined 
contribution  plan. 

(iii)  Defined  benefit  minimum — (A)  In 
general.  The  defined  benefit  minimum  is 
the  employer-derived  accured  benefit 
that  would  result  from  calculating  a 
normal  accrual  rate  equal  to  0.75  percent 
of  compensation.  The  normal  accrual 


rate  is  determined  under  S  1.401(a)(4)- 
3(c)(2)(ii)  and  the  annual  accrual  meUiod 
described  in  S  1.401(a)(4)-3(c)(3)(ii)  as 
modified  herein.  Under  ^e  rules  for 
determining  accrual  rates,  accrued 
benefits  attributable  to  employee 
contributions  are  ignored  and  are 
determined  under  the  rules  in 
S  1.401(a)(4)-^.  The  normal  accrual  rate 
is  determined  without  regard  to 
permitted  disparity  under  section  401(1) 
or  imputed  disparity  under  \  1.401(a)(4)- 
7. 

(B)  Normal  form  and  equivalent 
benefits.  The  normal  form  of  benefit  for 
purposes  of  the  defined  benefit 
minimum  is  a  single  life  annuity 
beginning  at  a  normal  retirement  age  of 
65.  The  defined  benefit  minimum  may  be 
provided  in  an  optional  benefit  form  that 
is  the  actuarial  equivalent  of  the  normal 
form  of  benefit.  For  this  purpose, 
optional  benefit  forms  are  qualified  joint 
and  survivor  annuities  or 
commencement  of  normal  retirement 
benefits  at  a  normal  retirement  age 
other  than  65.  Actuarial  equivalence  is 
determined  in  the  same  manner  that 
accrual  rates  are  determined  under 

§  1.401(a)(4)-3(c)(2)  using  only  the 
moriaUty  tables  and  interest  rates  that 
are  deemed  to  be  reasonable  under  that 
section.  No  adjustment  is  permitted  for 
early  retirement  benefits  or  for  any 
ancillary  benefit,  including  disability 
benefits. 

(C)  Compensation.  For  purposes  of 
this  paragraph  (e)(2)(iii),  ihe  definition  of 
compensation  used  for  both  the  prior 
and  current  plan  year  must  satisfy 
section  415(c)(3)  (see  (  1.415-2(d))  and 
must  be  averaged  over  the  5- 
consecutive-year  period  in  which  the 
employee  has  the  greatest  aggregate 
compensation.  The  years  to  be  taken 
into  account  are  all  years  beginning  with 
the  first  year  in  which  the  employee 
benefits  under  the  plan  and  ending  with 
the  last  plan  year  in  which  the  employee 
participates  in  the  plan.  However,  a  plan 
may  disregard  in  a  reasonable  and 
consistent  manner  years  before  1992  and 
years  for  which  the  employer  does  not 
use  this  paragraph  (e)(2)  to  satisfy  this 
safe  harbor  with  respect  to  the  separate 
line  of  business. 

(D)  Adjustment  factor  for  high  3-year 
compensation.  If  a  plan  provides  a 
defined  benefit  minimum  that  uses  3 
consecutive  years  (in  lieu  of  5)  for 
calculating  average  annual 
compensation,  the  0.75  percent  annual 
accrual  rate  in  paragraph  (e)(2)(iii)(A)  of 
this  section  is  multiplieid  by  93.3  percent, 
resulting  in  a  normal  accrual  rate  equal 
to  0.70  percent 

(E)  Special  rules.  Except  when 
inconsistent  with  the  rules  of  this 
paragraph  (e),  the  defined  benefit 


minimum  for  a  plan  year  is  calculated  in 
a  manner  consistent  with  the  rules  for 
determining  whether  the  amount  of 
benefits  satisfy  S  1.401(a)(4)-3  for  the 
plan  year.  For  example,  compensation 
may  be  determined  on  other  than  a  plan 
year  basis  as  permitted  by  §  1.401(a)(4)- 
3(f)(7).  A  plan  described  in  section  412(i) 
may  be  used  to  provide  the  defined 
benefit  minimum  described  in  this 
paragraph  (e)(2).  In  such  case,  the  rules 
in  §  1.416-1,  M-17,  apply  to  such  a  plan. 

(iv)  Defined  contribution  minimum — 
(A)  In  general.  The  defined  contribution 
minimum  is  an  allocation  rate  equal  to  3 
percent  of  an  employee's  compensation 
for  the  plan  year.  The  allocations  that 
are  taken  into  accoimt  are  the  employer 
contributions  and  forfeitures  that  are 
treated  as  allocated  to  the  account  of 
the  employee  for  the  plan  year  under 
\  1.401(a)(4)-2(c)  (appUed  without 
regard  to  §  1.401(a)(4)-2(c)(4)).  Thus, 
allocations  that  are  taken  into  account 
do  not  include  matching  contributions 
described  in  S  1.401(m)-l(f)(8).  elective 
contributions  described  in  \  1.401(k)- 
1(g)(4),  or  any  adjustment  in  allocation 
rates  permitted  under  section  401(1)  or 
imputed  disparity  under  {  1.401(a)(4)-7. 
Compensation  means  compensation  that 
satisfies  section  415(c)(3).  See  §  1.415- 
2(d). 

(B)  Special  rules,  except  where 
inconsistent  with  the  rules  of  this 
paragraph  (e),  allocation  ratres  for  a 
plan  year  are  calculated  in  a  manner 
consistent  with  the  rules  for  determining 
whether  the  amount  of  contributions 
satisfies  S  1.401(a)  (4>-2  for  the  plan 
year.  For  example,  the  period  for 
determining  compensation  with  respect 
to  the  plan  year  may  be  determined 
under  the  rules  in  9  1.401(a)(4)-2(f). 

(3)  Maximum  benefit  permitted— {\) 
Applicability.  This  paragraph  (e)(3) 
applies  to  a  separate  line  of  business 
that  for  the  testing  year  has  a  highly 
compensated  employee  percentage  ratio 
that  exceeds  200  percent  (as  determined 
tmder  paragraph  (b)(2)  of  this  section). 

(ii)  Requirement  A  separate  line  of 
business  satisfies  this  paragraph  (e)(3) 
only  if  no  highly  compensated  employee 
of  the  separate  line  of  business  accrues 
a  benefit  for  the  plan  year  that  exceeds 
the  defined  benefit  maximum  in 
paragraph  (e)(3)(iii),  or  the  defined 
contribution  maximum  in  paragraph 
(e)(3)(iv),  or  the  combined  plan 
maximum  in  paragraph  (e)(4)  of  this 
section.  All  benefits  provided  by  defined 
benefit  plans  are  subject  to  the  defined 
benefit  maximum,  and  all  benefits 
provided  by  defined  contribution  plans 
are  subject  to  the  defined  contribution 
maximum. 
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m  Defined  benefit  aanoMm— (A)  In 
gentrai.  The  definad  boaafit  ■— »<— i— 
it  the  employer  imjynd  accrwd  benefit 
that  would  result  fron  cakulatiaf  a 
nonnal  aocrual  rate  equal  to  2.5  perceat 
of  coiBpeasatkNi. 

(B)  DtiuramnaUoa  of  defined  benefk 
OMUumiJiB.— The  nomel  accrual  rate 
used  ior  the  defined  benefit  tii'^Httii  U 
determined  in  the  same  manner  ai  the 
normal  aocrual  rate  used  for  the  defined 
benefit  minimum  is  determiBed  under 
paragraph  (e)(2](Ui]  of  this  section, 
except  as  provided  below.  Thus,  a 
defliied  benefit  plan  may  provide,  in 
addition  to  the  defined  benefit 
maximmn.  any  benefit  the  value  of 
which  is  not  taken  into  account  under 
paragraph  (eK2)(iii).  For  example,  a  plan 
may  provide  (fisabihty  benefits 
described  in  1 1.4(n(aK4)-3(d)  or 
ancillary  benefits  described  in 

1 1.40l.(aH4H(e). 

(C)  AdjuBtment  for  diffnvnt 
compentaUon  definitions.— V  a  plan 
provides  benefits  that  are  computed 
using  a  consecutive  years  of  service  in 
the  conpensatien  definition,  the 
maximum  normal  accnial  rate  is 
multiplied  by  934  percent,  resulting  fan  a 
maxianan  aocrual  rate  of  2.33  percent. 
Coaipenaatian  may  be  less  than  the 
compensatioB  described  in  section 
415(c)(3).  However,  no  adjustment  is 
made  to  the  maximum  normal  accural 
rate  becauee  of  the  use  of  a  definition  of 
compensation  that  is  less  than  the 
compensation  described  in  section 
4l5(cK3). 

(D)  Ai^stmaat  for  certain 
8ubsidie$.—U  the  plan  provides  early 
retirement  benefits  that  are  greater  in 
value  than  the  normal  retirement 
benefit,  or  provides  a  qualified  joint  and 
survivor  bttoefit  that  is  more  valuable 
than  the  single  hfe  annuity,  the 
maximum  normal  accrual  rate  must  be 
adjusted,  llie  maximam  normal  accrual 
rate  is  adjusted  by  multiplying  it  by  a 
fraction,  the  numerator  of  which  is  the 
normal  accmal  rate,  and  the 
denominalor  of  which  is  the  most 
valuable  accival  rate  (as  defined  in 

i  l.«MaX«H(c)(2)({ii}  and  as 
determined  in  a  amnner  parallel  to  the 
detannination  of  the  nocmal  accrual 
rait). 

(iv)  Defined  coatributiom  maximum.— 
(A)  In  general  The  defined  ooatribotion 
maximaai  is  an  allocatioB  rate  equal  to 
10  percent  of  an  employee's 
compensatioa  for  tke  pka  year. 

(B)  nsSiwiiiimHiLiii  of  darned 
coatribetion  maximtua.—Tke  defined 
coatribiitioa  ■»j»imn«  if  deterabacd  in 
the  sama  manner  as  the  defined 
contributioB  miaiBHim  is  dalenniaad 
under  paca^aph  (e)(2Miv)  of  diis  ssction 
except  as  provided  below. 


Compensation  may  be  lass  than  the 
I— puiisatlon  described  in  section 
4l5(cM3).  However,  no  ad|ustmsat  is 
made  to  the  deftied  contribution 
maximam  beeaase  of  the  use  of  a 
definition  of  conpensation  that  is  less 
than  the  oompenaatioa  described  in 
section  415(c)(3).  Allocations  that  are 
taken  into  account  tnchide  matching 
contributians  described  in  |  l.«n(m)- 
l(fH8)  (inchiding  forfeitures  allocated  on 
the  basis  of  employee  or  elective 
contributions).  However,  allocations 
that  are  taken  into  account  do  not 
include  elective  contributions  described 
in  i  1.401(kH(gX4)  or  employee 
contributions  dMcribed  in  i  1.4(n(m>- 

im(7). 

(4)  Duplication  ofbenefitt  or 
eontrtbut'oae—H)  Plane  of  the  same 
type,  bi  the  case  of  an  employee  who 
benefits  under  more  than  one  defined 
benefit  plan,  the  defined  t>enefit 
minimum  required  or  the  defined  benefit 
maximum  pmnitted  under  this 
paragraph  (e)  is  deteraoined  by  reference 
to  the  eaaployee's  aggregate  employer- 
provided  benefit  under  all  defined 
benefit  plans  of  the  employer.  In  the 
case  of  an  eoqiioyae  who  bendSts  uider 
more  than  one  defined  contribution 
plan,  the  defkwd  contrilnition  minima tn 
required  or  the  defined  contribution 
maximum  permitted  under  this 
paragraph  (e)  is  determined  by  reference 
to  the  employee's  aggregate  employer- 
provided  benefits  under  all  defined 
contrftiution  plans  of  the  employer. 

(ii)  Plane  of  different  typee,—ta  the 
case  of  an  employee  who  benefits  under 
bodi  a  defined  benefit  plan  and  a 
defined  contribvtiaa  pton.  a  percentage 
of  the  minimum  ben^t  required  or  the 
maximum  benefit  permitted  under  this 
parayvi^  (e)  may  be  jaovided  in  each 
type  of  plan  as  long  as  the  combined 
percentage  equals  at  least  100  percent  in 
the  case  of  the  srinimum  benefit 
required  and  does  not  exceed  100 
percent  in  the  case  of  the  maximum 
benefit  permitted.  Thua.  for  »*«Tnpl«.,  if  « 
htghly  compensated  employee  benefits 
under  both  types  of  plans  and  accrues 
an  agyegalB  ad|ustad  normal  aocrual 
rale  equal  to  1.25  percent  of 
compensation  under  all  defined  benefit 
plana  of  the  employer  (i.e.,  50  percent  of 
the  defined  benefit  mjvimmii  described 
in  paragrafrii  (eH3)(iii)  of  this  section),  in 
order  to  comply  wtth  the  maxianm 
benefit  safe  harbor,  d^e  employne  may 
not  receive  an  agpegate  allocatian 
under  all  defined  oontribtttian  plana  of 
the  employer  in  excess  of  •  percent  (Le., 
50  peroent  of  the  defined  cunti'ibution 
maximum  described  in  parayaph 
(e)(3)(iv)  of  lUs  section). 

(iii)  SpeaaJ  nh  forfha^^ffeet 
arrangtimeeiB.    la  the  caee  of  a  floor- 


ofiset  arrangement  (as  described  fai 
i  1.401(a)(4}-8(d)),  the  minimum  or 
maximum  benefit  rules  are  applied  to 
each  plan  as  if  ths  other  plan  did  not 
exist  Thus,  the  defined  benefit  plan 
must  provide  at  least  M)0  peroent  of  the 
defined  benefit  minimam  (or  no  more 
than  100  peroent  of  the  definedlienefit 
maximum)  based  on  tbe  gross  benefit 
prior  to  offset  and  die  defined 
contribution  plan  must  provide  at  least 
100  percent  of  the  defined  contribution 
minimum  (or  no  more  than  100  percent 
of  the  defined  contribution  maximum). 

(5)  Certain  contingency  prorisions 
ignored.— Fee  poiposes  of  this 
paragraph  (e),  an  employee's  accrual  or 
allocation  rate  under  a  plan  is 
determined  without  regard  to  any  plan 
provistoa  the  effect  of  which  is  to  make 
the  operation  of  the  minimum  or 
maxinnm  benefit  formula  contingent  on 
the  failure  of  the  separate  line  of 
business  otherwise  to  satisfy  the 
requirement  of  administrative  scrutiny. 

(6)  Emphyee*  taken  into  account — 
For  purposes  of  this  paragraph  (e),  an 
employee  is  taken  into  accoimt  if  the 
employee  is  taken  into  acctnmt  for 
purposes  of  applying  section  4ie(b)  with 
respect  to  any  testing  day  for  the  testing 
year.  For  this  purpose,  employees    * 
described  in  section  410  (b)(3)  and  (b)(4) 
are  exchided.  However,  section  410(b)(4) 
is  applied  with  reference  to  the  lowest 
minismnn  age  requirement  applicable 
under  any  plan  (rf  the  employer  and  with 
reference  to  the  lowest  service 
requirement  applicable  under  any  plan 
of  the  employer.  The  employees  of  the 
separate  line  of  business  are  determined 
by  applying  1 1.414(r)-7  to  the 
employees  taken  into  account  under  this 
paragraph  leJW.  An  employee  is  treated 
as  a  highly  compensated  employee  for 
purposes  of  this  paragraph  (e)  if  the 
employee  is  treated  as  a  highly 
compensated  employee  for  purposes  of 
applying  section  410fb)  on  any  testing 
day  for  the  testkig  year.  For  the 
definition  of  "testing  day,"  see 

S  1.414(rHl(bKS}. 


8 1.414<r>-e 


hHV  WW 


(a)  In  general  A  separate  hne  of 
business  (as  detemined  under 
S  1.414(r>-S]  that  does  not  satisfy  any  of 
the  safe  harbors  in  1 1.414(rM 
noaatfaebss  satisfies  the  adtoinistrative 
scrutiny  requirement  of  1 1.414(r)- 
l(b)(2Kiv)(0)  tf  the  emplcqrer  requests 
and  recehios  froas  the  Commissioner  sn 
individual  detsrmiMlioa  onder  this 
section  that  the  separate  line  of  basiaess 
satisfies  the  roqairaaBent  of 
administFativa  scratiagr  for  the  testing 
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year.  This  section  implements  the 
individual  determinations  provided  for 
under  section  414(r)(2)(C).  Paragraph  (b) 
of  this  section  prescribss  the 
circumstances  under  which  an  employer 
is  permitted  to  request  an  individual 
determination  under  this  section. 
Paragraph  (c)  of  this  section  describes 
the  factors  the  Commissioner  will  take 
into  account  in  determining  whether  to 
grant  an  individual  determination  under 
this  section. 

(b)  Circumstances  under  which  an 
employer  ia  permitted  to  request  an 
individual  determination.  An  employer 
is  permitted  to  request  an  individual 
determination  under  this  section  with 
respect  to  a  separate  line  of  business  for 
a  testing  year  only  if: 

(1)  The  employer  follows  the 
procedures  prescribed  by  the 
Commissioner  in  revenue  procedures, 
notices,  or  other  guidance  of  general 
applicability  for  requesting  an  individual 
determination  under  this  section;  and 

(2)  The  separate  line  of  business 
would  satisfy  the  minimum  or  maximum 
benefits  safe  harbor  of  S  1.414(r)-5(e)  for 
the  testing  year  if  the  minimum  benefit 
required  under  the  safe  harbor  were 
reduced  by  one-third  or  the  maximum 
benefit  permitted  under  the  safe  harbor 
were  increased  by  one-third,  whichever 
is  applicable. 

(c)  Factors  taken  into  account  in 
determining  whether  to  grant  an 
individual  determination — (1)  In 
general  Paragraphs  (c)(2)  through  (c)(12) 
of  this  section  list  the  factors  the 
Commissioner  will  take  into  account  in 
determining  whether  to  grant  an 
individual  determination  under  this 
section.  No  one  factor  is  necessarily 
determinative. 

(2)  Differences  in  property  or  services. 
The  degree  to  which  the  property  or 
services  provided  by  the  separate  line  of 
business  differ  from  the  property  or 
services  provided  by  the  employer's 
other  lines  of  business. 

(3)  Separateness  of  organization  and 
operation.  The  degree  to  which  the 
separate  line  of  business  is  organized 
and  operated  separately  from  the 
remainder  of  the  employer,  including  the 
degree  of  vertical  integration  of  the 
separate  line  of  business  with  any  other 
line  of  business  of  the  employer. 

(4)  Nature  of  business  competition. 
The  nature  of  the  business  competition 
faced  by  the  separate  line  of  business, 
the  degree  to  which  competitors  of  the 
separate  line  of  business  are  organized 
as  independent  stand-alone  companies 
that  do  not  engage  in  other  lines  of 
business,  and  the  type  and  level  of 
benefits  provided  by  competitors  of  the 
separate  line  of  business  to  their 
employees. 


(5)  Historical  factors.  Whether  the 
separate  line  of  business  was  acquired 
from  another  employer,  whether  it 
developed  separately  within  the 
employer,  and  whether  it  was  operated 
separately  before  the  enactment  of  the 
Tax  Reform  Act  of  1988. 

(6)  Geographic  factors.  The  degree  to 
which  the  separate  line  of  business  is 
operated  in  a  distinct  geographic  area 
from  the  employer's  other  lines  of 
business,  and  the  impact  geographic 
factors  have  on  the  employer's 
compensation  and  benefit  policies. 

(7)  Safe  harbors.  The  degree  to  which 
the  separate  line  of  business  fails  to 
satisfy  the  safe  harbors  of  S  1.414{r)-5,  in 
particular,  the  minimum  or  maximum 
benefits  safe  harbor  of  §  1.414(r)-5(e). 

(8)  Differences  in  benefit  levels.  The 
degree  to  which  the  level  of  benefits 
provided  to  employees  of  the  separate 
line  of  business  differs  from  the  level  of 
benefits  provided  to  employees  of  each 
of  the  employer's  other  lines  of  business. 

(9)  Size.  The  size  of  the  separate  line 
of  business  relative  to  the  remainder  of 
the  employer. 

(10)  Allocation  method.  Which 
allocation  method  for  residual  shared 
employees  the  employer  applies  under 
S  1.414(r)-7(c),  and  the  impact  the 
allocation  method  will  have  on  the 
composition  of  the  groups  of  employees 
who  are  treated  as  employees  of  each  of 
the  employer's  lines  of  business. 

(11)  Other  lines  of  business.  The 
degree  to  which  the  employer's  other 
lines  of  business  satisfy  the 
requirements  of  a  qualified  separate  line 
of  business  for  the  testing  year  under 

§  1.414(r)-l(b)(2). 

(12)  bther  relevant  factors.  Any  other 
factor  or  special  circumstance  the 
Commissioner  deems  relevant  in 
determining  whether  to  grant  an 
individual  determination  under  this 
section  with  respect  to  the  separate  line 
of  business. 

§1.414<r)-7    Determination  of  the 
employees  of  an  employer's  qualified 
separate  lines  of  business. 

(a)  Introduction — (1)  In  general.  This 
section  provides  the  rules  for 
determining  the  employees  of  each 
qualified  separate  line  of  business 
operated  by  an  employer.  These  rules 
apply  solely  for  purposes  of  the 
provisions  of  the  regulations  that 
specifically  refer  to  this  section  (as 
listed  in  paragraph  (a)(2)  of  this  section). 
Paragraph  (b)  of  this  section  provides 
the  procedure  for  assigning  employees 
among  the  qualified  separate  lines  of 
business  of  the  employer.  Under  this 
procedure,  each  employee  is  assigned  to 
a  single  qualified  separate  line  of 
business  for  all  purposes  listed  in 


paragraph  (a)(2)  of  this  section  with 
respect  to  the  testing  year.  Employees 
are  assigned  to  a  qualified  separate  line 
of  business  if  they  provide  substantial 
services  to  the  qualified  separate  line  of 
business.  All  other  employees  are 
assigned  to  a  qualified  separate  line  of 
business  under  one  of  the  allocation 
methods  in  paragraph  (c)  of  this  section. 

(2)  Purposes  for  which  this  section 
applies.  This  section  applies  solely  for 
purposes  of  determining  whether 

(i)  A  separate  line  of  business 
satisfies  the  statutory  safe  harbor  of 
S  1.414(r)-5(b)  for  the  testing  year  (see 
§  1.414(r)-5(b)(3)):. 

(ii)  A  separate  line  of  business 
satisfies  the  minimum  or  maximum 
benefits  safe  harbor  of  §  1.414(r)-5(e)  for 
the  testing  year  (see  §  1.414(r)-5|e){6)); 

(iii)  A  plan  of  the  employer  satisfies 
sections  41D(b)  and  401(a)(4)  with 
respect  to  a  testing  day  for  a  plan  year 
that  begins  in  the  testing  year  (see 
§  1.414(r)-8(d)(3));  or 

(iv)  A  plan  of  the  employer  satisfies 
section  401(a](26)  with  respect  to  a 
section  401(a)(26)  testing  day  for  a  plan 
year  that  begins  in  the  testing  year 
(§  1.414(r}-9(c)(3)). 

(b)  Assignment  procedure — (1)  In 
general.  Each  provision  of  the 
regulations  listed  in  paragraph  (a)(2)  of 
this  section  describes  the  employees 
who  are  to  be  taken  into  account  for 
purposes  of  applying  that  provision  with 
respect  to  a  specific  day.  "To  apply  the 
provision  with  respect  to  that  day,  it  is 
necessary  to  assign  each  of  the 
employees  taken  into  account  under  the 
provision  for  that  day  to  a  qualified 
separate  line  of  business  of  the 
employer.  Each  of  the  provisions  listed 
in  paragraph  (a)(2)  of  this  section  refers 
to  this  section  to  perform  that 
.  assignment.  The  first  day  for  a  testing 
year  for  which  this  assignment 
procedure  is  required  will  be  the  first 
testing  day.  See  §  1.414(r)-ll(b)  (4)  and 
(5)  (definitions  of  "first  testing  day"  and 
"section  401(a))(26)  testing  day"). 
Section  1.414(4)-8  may  require  that  the 
assignment  procedure  be  repeated  for 
testing  days  with  respect  to  the  testing 
year  that  fall  after  the  first  testing  day 
(and  indeed  that  may  fall  afier  the  close 
of  the  testing  year).  Accordingly,  new 
employees  may  be  taken  into  account 
for  the  first  time  on  these  later  testing 
days  who  were  not  taken  into  account 
on  the  first  testing  day.  Section 
§  1.414(r)-9  may  have  the  same  effect 
with  respect  to  section  401(a)(26)  testing 
days  with  respect  to  the  testing  year 
that  fall  after  the  first  testing  day.  The 
purpose  of  this  paragraph  (b)  is  to 
provide  an  orderly  assignment 
procedure  that  maintains  consistency  in 
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the  qualified  ««puala  Uiw  of  biuiMM  lo 
whicfa  an  saployM  ia  anigiMd  for  all 
pwpoaea  lUtad  in  para^aph  (aX2)  of 
thit  Mcdon  with  reapect  to  tha  tettfaig 
year. 

(2)  AmtMnmtnt  for  the  fint  tagUng 
day.  Tha  amployeea  takan  into  account 
under  a  pnniaioB  of  tha  regdatioaa  widi 
respect  to  die  first  testing  day  for  a 
testing  year  are  asaiyied  afliong  the 
employers'  qualified  separata  fines  of 
business  by  applying  the  following 
procedure  to  each  of  thoae  employees: 

(i)  If  die  es^ptoyee  provides 
substantial  aervicee  to  a  qualified 
separate  line  of  business,  ths  employee 
must  be  assigned  to  the  qoalified 
separate  line  of  bnaineaa  the  emplojree 
must  be  as^gned  to  the  qualified 
separate  line  of  basiness  to  wdiich  the 
employee  providee  sulMtantial  services 
(see  paragraph  (b)(4)  of  this  ssction): 

(ii)  If  tlM  emi^yee  does  not  provide 
substantial  aenrices  to  a  qualified 
separate  line  of  business,  the  employee 
must  be  assigned  to  s  qoalified  separate 
line  of  business  anda  one  of  the 
allocatioa  methods  in  paragraph  (c)  ef 
this  section. 

Each  employee  assigned  to  a  quailed 
separate  line  of  bo^iess  nader 
paragraph  (b)i2)(i)  or  (ii)  of  diia  section 
remains  asaigiied  to  the  same  qoalified 
separate  bee  of  basfaisss  for  aU 
purpoaes  with  respect  to  the  testing  year 
listed  in  paragrapii  (a)(2)  of  this  section 
for  which  die  employee  ia  taken  into 
account 

(3)  Assigmneat  of  new  entpJoyees  for 
subeeqaerd  testing  days.  After  the  first 
testing  day  for  die  testing  year,  the 
employees  taken  into  account  unda*  a 
provirion  of  die  regoattiana  with  respect 
to  a  subsequent  testing  day  (or  a  section 
401(a)(28]  teating  day)  for  the  testing 
year  may  indude  one  or  more 
employees  who  prevtously  have  not 
been  aasi^Bed  to  a  qualified  separate 
line  of  buaineas  for  uiy  purpose  listed  in 
paragraph  (aK2)  of  diis  sectioa  widi 
respect  to  the  testing  year.  An  employee 
may  not  previonaly  hare  been  aasigiied 
to  a  qaahfied  aeperate  Itee  of  business 
for  any  purpose  with  respect  to  die 
testing  year,  for  example,  if  the 
employee  haa  |ast  beoi  hired  or  has  )ust 
become  a  nonecxladable  emplojwe. 
Previoealy  nnassigned  emfdi^^ees  are 
assiyiad  enuasg  the  employer's  qualified 
separate  Itoes  of  basiness  by  applyfaig 
the  procedure  fai  paragraph  (b)(^  of  this 
secttoB  to  those  onployees. 

(4)  Stibetaatial-eerrica  employee*.  As 
employee  provides  sufaetaalW  aarihjes 
to  a  qualified  sepoBlB  fine  of  basiness 
If: 


(i)  The  employee  provides  services 
emjusively  to  the  qualified  separate  line 
of  business  within  the  meaning  of 
{ l.4i4(r)-a(cM2Hlii);  or 

(ii)  At  least  75  percent  of  the 
enqiloyee's  services  contribute  to 
provicfing  the  property  or  services 
provided  by  the  qualified  separate  line 
of  business  to  customers  of  die 
employer 

(iii)  At  least  50  percent  of  die 
employee's  services  contribute  to 
providing  die  property  or  services 
provided  by  ths  qualified  separate  line 
of  business  to  customers  of  the 
employer,  and  the  employee  performs 
substantially  all  his  servicer  for  the 
employer  at  a  fadHty  of  die  employer 
that  is  used  exclusively  by  the  qualified 
separate  line  of  business  (as  determined 
under  S  1414(rH(o)(4)(iii).  (v).  and  (vii). 
without  re^rd  to  the  spsdal  rule  for 
shared  buildings  in  8  l.4l4(r)-d(cK4)(vi)). 

For  purposes  of  this  paragraph  (b)(4), 
only  services  of  the  employee  described 
in  { 1.414(r)-3(c}(Z](v)  are  taken  into 
account.  In  the  case  of  an  employee  who 
is  not  eraidoyed  by  the  employer  during 
die  testing  year.  1 1414(r)-3(cK2Kv)  is 
api^ied  with  reference  to  services 
performed  by  the  employee  during  a 
period  in  the  immediately  succeeding 
testing  year  that  is  reasonably 
representative  (rf  the  employee's 
services  for  die  employeT.  The 
determination  of  the  percentages  in 
paragraphs  (b)(4Kii)  and  (iii)  must  be 
made  in  a  manner  that  is  reasonably 
reliaUe  and  uniform  widi  respect  to  all 
empkiyees.  For  purposes  of  diis  section, 
the  term  "substantial-service  employee" 
means  an  employee  who  provides 
substantial  services  to  a  qualified 
separate  line  of  business  within  die 
meaning  of  this  paragraph  (bX4). 

(5)  Residual  shared  employees.  For 
purposes  of  this  section,  the  term 
"residual  shared  employee"  means  an 
employee  who  is  not  an  a  substantial- 
senrice  employee. 

(c)  Methods  of  allocating  residaal 
shared  eaployeee—il)  In  gateml.  All 
residual  shared  employees  must  be 
allocated  among  an  employer's  qualified 
separate  lines  (rf  business  under  one  of 
the  methods  provided  in  paragraphs 
(c)(2]  duoo^  (cH4)  of  diis  section.  The 
employer  is  permitted  to  select  which 
method  ei  allocation  to  apply  for  the 
tasting  ysar.  However,  the  same 
allocafion  siethod  asust  be  used  for  aD 
residual  shared  empk^ees  and  for  aB 
purpeees  listed  in  paragraph  (a)(2}  ei 
this  ssctioa  wMb  rsspect  to  the  testtaig 
ysar. 


(2)  Dominant  line  of  business  method 
of  allocation— {!]  bt  general.  Under  the 
method  of  allocation  in  this  paragraph 
(c)(2].  all  residual  shared  employees  are 
aDocated  to  the  employer's  dominant 
line  of  business.  This  method  does  not 
apply  unless  the  employer  has  a 
dominant  Hne  of  business  within  die 
meaning  of  paragraph  (c)(2)(H)  or  (Hi)  of 
this  section. 

(ii)  Dominant  line  of  business.  An 
employer's  dominant  line  of  business  is 
that  qualified  separate  line  of  business 
to  which  at  least  55  percent  of  all 
substantial-service  employees  are 
assigned  imder  this  section.  The 
percentage  of  substantial-service 
employees  who  are  assigned  to  a 
qualified  separate  line  cd  business  under 
this  section  is  determined  in  the  same 
manner  as  provided  in  para^aph 
(c)(3)(ii)  of  diis  section.  This  percentage 
ia  calculated  only  once  for  all  purposes 
with  respect  to  a  testhig  year. 

(iK)  Optkm  to  apply  reduced 
percentage.  An  employer  is  permitted, 
but  not  required,  to  determine  whether  it 
has  a  dominant  line  of  business  by 
sutstitating  "45  percent"  for  "55  percenr 
in  paragraph  (c)i[2)(ii}  of  this  section. 
This  option  is  available  for  a  testing 
year  only  if  each  qualified  separate  line 
of  business  of  die  employer  satisfies 
either  the  statutory  safe  harbor  of 
§  1.414(r)-5(b)  or  the  minimum  or 
maximum  benefits  safe  harbor  of    . 
S  1.4i4(r)-5(e).  Whedier  a  qualified 
separate  line  of  business  satisfies  either 
of  these  safe  harbors  is  determined  after 
the  application  of  this  section,  including 
the  allocation  of  a  residual  shared 
employees  under  this  paragraph 
(c)(2)(iii).  If  an  employer  has  more  than 
one  doininant  line  of  business  under  this 
paragraph  (cJ(2)(iH),  the  employer  must 
select  which  of  die  two  qualified 
separate  Ones  of  business  is  ito 
dominant  line  of  business. 

(iv)  Examples.  The  following 
examples  illustrate  the  application  of 
the  method  of  allocation  in  this 
paragraph  (c)(2). 

Examph  1.  Baiployer  A  operates  foot 
(piatifiad  separata  lima  of  basineaa  as 
detennlnad  undar  1 1414(rH(b)  for  the 
testing  year,  coasisting  respectively  of  a 
software  develc^r,  a  nealth  food  products 
supplier,  a  real  estate  developer,  and  a  sU 
equipment  namncturer.  b  applying  tliis 
section  with  respect  to  empkiyees  tdcea  into 
accoHit  ior  the  first  tcstiag  dsy  widi  respect 
to  the  testiag  yaar,  Baqiioyer  A  detamines 
that  It  haa  a  lelal  of  llflOO  amployeea,  of 
whoas  10,000  are  substantial  servica 
employees.  Pnnuant  to  p««gt«pti  (b)  of  this 
section,  these  8J0OD  employees  are  assigned 
among  BniployerA's  qualffiad  separate  Ones 
of! 
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Sof^Mra 
OeMiapar 

HMtthFood 

ReriEstsis 

SUEquipiMnI 

Subcttnttftl  86fvlc6  EniployoM »«.........«............».».»...«..»........»>«»....»...»...»...»•..»»« 

2.500 

25 

1.000 
10 

2.500 
25 

4.000 
40 

Under  these  facts,  Employer  A  is  not 
permitted  to  apply  the  method  of  allocation  in 
this  paragraph  (c)(2),  because  none  of  its 
qualifled  separate  tines  of  business  satisfies 
the  percentage  requirement  in  eitlier 
paragraph  (c)(2)(ii]  or  (iii)  of  tiiis  section. 


Example  2.  Tlie  facts  are  t}>e  same  as  in 
Example  1,  except  that  Employer  A  has 
combined  the  real  estate  developer  and  ski 
equipment  manufacturer  into  a  single  line  of 
business.  Assume  that,  as  a  result  Employer 
A  has  tliree  qualified  separate  lines  of 


business  as  determined  under  1 1.414(r}-l(b). 
Also  assume  that  Employer  A  still  lias  10,000 
substantial-service  employees  who,  pursuant 
to  paragraph  (b)  of  this  section,  are  assigned 
among  Employer  A's  qualified  separate  lines 
of  business  as  follows: 


Software 
Developer 


nsevi  roQO 


Real  Estate/ 
SW  Equipment 


8ul)elanliei-Sefvtoe  Employees.... 
Percentage  Assigned  to  OSLOB. 


tsoe 

29 


1.000 
10 


6,500 
65 


Under  these  facts.  Employer  A  is  permitted  to 
apply  the  method  of  aUocation  in  this 
paragraph  (c)(2)  to  allocate  all  its  residual 
shared  enph^ees  to  the  comtnned  real  estate 
development  and  ski  cquipaMnt 
manufacturing  line  of  basiness,  because  65 


percent  of  Employer  A's  substantial-service 
employees  taken  into  account  for  Ae  first 
testing  day  are  assigned  to  diat  qaalified 
separate  line  of  business. 

Example  X  The  facts  are  tlie  same  as  in 
Example  1,  except  that,  pursuant  to 


paragraph  (b)  of  this  section,  the  10,000 
substantial-service  employees  are  assigned 
among  Employer  A's  qualified  separate  lines 
of  business  ss  foDows: 


Software 
DeiMloper 


HesWiFood 


Reel  Estate 


SU  Equipmeni 


Subelanllal-Senloe  Employees-. 
loOSLOB. 


2.500 
25 


t.000 
10 


1.500 

15 


5J0OO 
SO 


Thus,  dw  ski  equ^ment  manufacturing  line  of 
busineas  satisfies  the  45-percent  threihoM  in 
paragraph  (c](2Kiii)  of  this  section.  In 
addition,  assume  after  altonating  all  residaal 
shared  employees  to  tlie  ski  equipment 
manufactising  line  of  business,  the  software 
development  and  health  food  supplier  lines  of 
business  each  would  satisfy  the  statutory 
safe  harbor  of  1 1.414(r)-«(b),  and  that  the 
real  estate  development  Hne  of  business 
would  satisfy  the  minimnm  or  maxinnira 
benefits  safe  harbor  of  i  14t^r)-S(e).  Under 
theae  facts.  Employer  A  is  pcnnitted  to  apply 
the  method  of  allocation  in  tliis  parap^ph 
(c)(2)  to  allocate  all  its  residual  shared 
employees  to  the  ski  equpment 
manufacturing  line  of  business. 

(3)  Pro-rata  method  of  allocation — (i) 
In  general  Under  the  method  of 
allocation  in  this  paragrajA  (c)(3),  all 
residual  shared  employees  are  allocated 
among  an  enqdoyer's  qoalified  separate 
lines  of  basiness  in  proportion  to  the 
percentage  of  substantiual-aervice 
employeea  rdto  are  aaaigned  to  each 
qualified  separate  line  of  business. 

(U)  Percentage  of  substantial-service 
employees  assigned  to  a  qualified 
separate  line  of  business.  The 
percentage  of  substantial-aervice 
employees  who  are  aaaigned  to  a 
qualified  separate  line  of  business  is 
calculated  by  determining  a  fraction 
(expressed  M  a  pocentage),  the 
numerator  of  wUch  is  the  namber  of 


substantial-service  employees  who  are 
assigned  to  the  qualified  separate  line  of 
business  luder  this  section,  and  the 
denominator  of  which  is  the  total 
number  of  substantial-service 
employees  who  are  assigned  to  all 
qualified  separate  lines  of  business  of 
the  employer  under  this  section.  Hie 
percentage  in  the  preceding  sentence  is 
calculated  sdely  with  respect  to 
substantial-service  employees  wdio  are 
taken  into  account  for  purposes  of 
satisfying  section  410(b)  with  respect  to 
he  first  testing  day.  Thus,  the  percentage 
described  in  this  paragraph  (c)(3)(ii]  is 
calculated  only  once  for  all  purposes 
with  respect  to  a  testing  year  and  does 
not  change  diereafter. 

(iii)  Allocation  procedure.  The 
procedure  for  allocating  all  residual 
shared  employees  under  the  method  in 
this  paragraph  (c)(3)  is  as  follows: 

(A)  The  number  of  highly 
compensated  residual  ahared  employees 
who  are  allocated  to  each  qualified 
separate  line  of  business  is  equal  to  the 
product  determined  by  multiplying  the 
total  number  of  highly  compensated 
residual  shared  enqiloyees  of  the 
employer  by  the  percentage  determined 
widi  reqiect  to  the  qualified  separate 
line  of  business  omfor  paragraph 
(c)(3Xii)  of  diis  section; 


(B)  The  number  of  nonhighly 
compensated  residual  shared  employees 
who  are  allocated  to  each  qualified 
separate  Hne  of  business  is  equal  to  the 
product  determined  by  multiplying  the 
total  number  of  nonhighly  compensated 
residual  shared  employees  of  the 
employer  by  the  percentage  determined 
with  respect  to  the  qualified  separate 
line  of  business  imder  paragraph 
(c)(3](ii)  of  this  section; 

(C)  For  purposes  of  this  procedure,  the 
employer  is  permitted  to  determine 
which  highly  compensated  residual 
shared  employees  and  which  nonhighly 
compensated  residual  shared  employees 
are  allocated  to  each  qualified  separate 
line  of  business,  provided  that  the 
required  number  of  highly  and  nonhighly 
compensated  residual  shared  enq>Ioyees 
are  allocated  to  each  qualified  separate 
line  of  business,  and  that,  if  possible,  the 
employer  allocates  each  residual  shared 
employee  to  a  qualified  separate  line  of 
business  to  which  the  residual  shared 
employee  provides  at  least  some 
services. 

(iv)  ExamfJea.  The  following  example 
illustrates  the  application  oi  the  method 
of  allocation  in  this  para^aph  (cK3)- 

Example  1.  The  facts  are  l)>e  same  as  in 
Example  1  trader  poagraph  (c)(2)(tY)  of  this 
section.  Of  Employer  A's  1,000  residaal 
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•hared  employees.  800  are  highly 
compeiiMted  empioyeea  and  200  are 
nonhighly  compeiuated  employees.  Employer 


A  applies  the  pro-rata  method  of  allocation  in 
this  paragraph  (c)(3).  Under  these  facts,  the 
1.000  residual  shared  employees  are  allocated 


among  Employer  A's  qualified  separate  lines 
of  business  as  follows: 


SubetMiisi  8sw»ica  Ewptayese. 

Pstcsniags  Osslgnad  to  OSLOB 

Residual  Shared  HCEs  Alocatad  to  OSLOB 

Residual  Shared  NHCEs  Aloeatod  to  081.08.. 


OsMtoper 


^S00 

2S 

200 

(2S%x8aO) 

so 

(2S%X200) 


Health  Food 


1.000 
10 
80 

(10%x800) 
20 

(10%x200) 


Real  Estate 


2.S00 

2S 

200 

(25%  X  800) 

50 

(25%x200) 


Ski  Equipment 


4.000 

40 

320 

(40%  X  800) 

80 

(40%  X  200) 


(4)  HCE  percentage  ratio  method  of 
allocation— (i)  In  general.  Under  the 
method  of  allocation  in  this  paragraph 
(c)(4).  all  residual  shared  employees  are 
allocated  among  an  employer's  quaUfied 
separate  lines  of  business  according  to 
the  hifihly  compensated  employee 
percentage  ratio  of  each  qualified 
separate  line  of  business. 

(ii)  Highly  compensated  employee 
oercentage  ratio.  For  purposes  of  this 
paragraph  (c)(4).  the  highly  compensated 
employee  percentage  ratio  of  a  qualified 
separate  line  of  business  is  calculated 
by  determining  a  fraction  (expressed  as 
a  percentage),  the  numerator  of  which  is 
the  percentage  of  all  employees  who 
have  previously  been  assigned  to  the 
qualified  separate  line  of  business  under 
this  section  for  any  purpose  with  respect 
to  the  testing  year  who  are  highly 
compensated  employees,  and  the 
denominator  of  which  is  the  percentage 
of  all  employees  who  have  previously 
been  assigned  to  any  qualified  separate 
line  of  business  under  this  section  for 
any  purpose  with  respect  to  the  testing 
year  who  are  highly  compensated 
employees.  Thus,  the  highly 
compensated  employee  percentage  ratio 
of  each  of  the  employer's  qualified 
separate  lines  of  business  is 
recalculated  each  time  a  residual  shared 
employee  is  allocated  to  a  qualified 
separate  line  of  business  under  this 
paragraph  (c)(4). 

(iii)  Allocation  procedure.  The 
procedure  for  allocating  all  residual 
shared  employees  under  the  method  in 
this  paragraph  rc)(4)  is  as  follows: 

(A)  If  there  is  any  qualified  separate 
line  of  business  with  a  highly 
compensated  employee  percentage  ratio 
less  than  50  percent  a  highly 
compensated  residual  shared  employee 
must  be  allocated  to  the  qualified 
separate  line  of  business  with  the  lowest 
highly  compensated  employee 
percentage  ratio  less  than  50  percent  (as 
determined  immediately  before  the 
employee  is  allocated  to  the  qualified 
separate  line  of  business); 

(B)  If  there  is  any  qualified  separate 
line  of  business  witii  a  highly 


compensated  employee  percentage  ratio 
greater  than  200  percent,  a  nonhighly 
compensated  residual  shared  employee 
must  be  allocated  to  the  qualified 
separate  line  of  business  %vith  the 
highest  highly  compensated  employee 
percentage  ratio  greater  than  200 
percent  (as  determined  immediately 
before  the  employee  is  allocated  to  the 
qualified  separate  line  of  business); 

(C)  If  there  is  no  qualified  seiHirate 
line  of  business  with  a  highly 
compensated  employee  percentage  ratio 
less  than  50  percent,  a  highly 
compensated  residual  shared  employee 
may  be  allocated  to  any  qualified 
separate  line  of  business  with  a  highly 
compensated  employee  percentage  ratio 
of  no  more  than  2(X)  percent,  provided 
that  the  employee's  allocation  to  the 
qualified  separate  line  of  business  does 
not  cause  its  highly  compensated 
employee  percentage  ratio  to  exceed  200 
percent  (as  determined  immediately 
after  the  employee  is  allocated  to  the 
qualified  separate  line  of  business): 

(D)  If  there  is  no  qualified  separate 
line  of  business  with  a  highly 
compensated  employee  percentage  ratio 
greater  than  200  percent,  nonhighly 
compensated  residual  shared  employee 
may  be  allocated  to  any  qualified 
separate  line  of  business  with  a  highly 
compensated  employee  percentage  ratio 
of  no  less  than  50  percent,  provided  that 
the  employee's  allocation  to  the 
qualified  separate  line  of  business  does 
not  cause  its  highly  compensated 
employee  percentage  ratio  to  fall  below 
50  percent  (as  determined  immediately 
after  the  employee  is  allocated  to  the 
qualified  separate  line  of  business): 

(E)  For  purposes  of  this  procedure,  the 
employer  is  permitted  to  determine 
which  highly  compensated  residual 
shared  employees  and  which  nonhighly 
compensated  residual  shared  employees 
are  allocated  to  each  qualified  separate 
line  of  business,  provided  that  the 
requirements  of  this  paragraph  (c)(4)(iii) 
are  satisfied,  and  that,  if  possible,  the 
employer  allocates  each  residual  shared 
employee  to  a  qualified  separate  line  of 
business  to  which  the  residual  shared 


employee  provides  at  least  some 
services. 

S1.4l4(r)-«   Separate  application  of 
■action  410(b). 

(a)  General  rule.  If  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  business  for  purposes  of  section 
410(b)  in  accordance  with  §  1.414(r)-l(b) 
for  a  testing  year,  the  requirements  of 
section  410(b)  must  be  applied  in 
accordance  with  this  section  separately 
with  respect  to  the  employees  of  each 
qualified  separate  line  of  business  for 
purposes  of  testing  all  plans  of  the 
employer  for  plan  years  that  begin  in  the 
testing  year.  Conversely,  if  an  employer 
is  not  treated  as  operating  qualified 
separate  lines  of  business  for  purposes 
of  section  410(b)  in  accordance  with 

S  1.414(r)-l(b)  for  a  testing  year,  the 
requirements  of  section  410(b)  must  be 
applied  on  an  employer-wide  basis  for 
purposes  of  testing  all  plans  of  the 
employer  for  plan  years  that  begin  in  the 
testing  year.  See  S  1.414(r)-l  (c)(2)  and 
(d)(6).  Paragraph  (b)  of  this  section 
explains  how  the  requirements  of 
section  410(b)  are  applied  separately 
with  respect  to  the  employees  of  a 
qualified  separate  line  of  business  for 
purposes  of  testing  a  plan.  Paragraph  (c) 
of  this  section  explains  the  coordinatiofn 
between  sections  410(b)  and  401(a)(4). 
Paragraph  (d)  of  this  section  provides 
certain  supplementary  rules  necessary 
for  the  application  of  this  section. 

(b)  Rules  of  separate  application — (1) 
In  general.  If  the  requirements  of  section 
410(b)  are  applied  separately  with 
respect  to  the  employees  of  each 
qualified  separate  line  of  business 
operated  by  the  employer  for  a  testing 
year,  a  plan  satisfies  the  requirements  of 
section  410(b]  only  if: 

(i)  The  plan  satisfies  section 
410(b)(5)(B)  on  an  employer-wide  basis; 
and 

(ii)  The  plan  satisfies  section  410(b)  on 
a  qualified-separate-line-of-business 
basis. 

(2)  Satisfaction  of  section  410(b)(S)(B) 
on  an  employer-wide  basis.  Section 
410(b)(5)(B)  provides  that  a  plan  is  not 
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permitted  to  be  tested  separately  with 
respect  to  the  employees  of  a  qualified 
separate  line  of  business  omless  the  plan 
benefits  a  classification  of  en4>Ioyees 
found  by  the  Secretary  to  be 
nondiscriminatory.  A  plan  satisfies  this 
requirement  only  if  the  plan  satisfies 
either  the  ratio  percentage  test  of 
S  1.410(b)-2(b)(2)  or  the 
nondiscriminatory  classification  test  of 
S  1.410(b)-4  (without  regard  to  the 
average  benefit  percentage  test  of 
S  1.410(b)-5).  taking  into  account  the 
other  applicable  provisions  of 
§§  1.410(b)-l  through  1.410(b)-10.  For 
this  ptirpose.  the  nonexcludable 
empioyeea  of  the  employer  taken  into 
account  in  testing  the  plan  tmder  section 
410(b)  are  determined  under  {  1.410(b)- 
6.  without  regard  to  the  exclusion  in 
S  1.410(b)-6(g)  for  employees  of  other 
qualified  separate  lines  of  business  of 
the  employer.  Thus,  in  testing  a  plan 
separately  with  respect  to  the 
emplojrees  of  one  qualified  separate  line 
of  business  under  this  paragraph  (b)(2). 
the  otherwise  nonexcludable  employees 
of  the  employer's  other  qualified 
separate  tines  of  business  are  not 
treated  as  exctodable  employees. 
However,  under  the  definition  of  "plan" 
in  paragraph  (d)(2)  of  this  section,  only 
emplojrees  of  the  qualified  separate  line 
of  business  are  treated  as  benefiting 
under  the  plan  for  purposes  of  applying 
this  paragraph  (bK2). 

(3)  Satisfication  of  section  410(b)  on  a 
qualified-separate-line-of-business 
basis.  A  plan  satisfies  section  410(b)  on 
a  qualified-separate-line-of-business 
basis  only  if  the  plan  satisfies  either  the 
ratio  percentage  test  of  9  1.410(b)-2(b)(2) 
or  the  average  benefit  test  of  S  1.410(b}- 
2(b)(3)  (including  the  nondiscriminatoiy 
classification  test  of  S  1.410(b)-4  and  the 
average  benefit  percentage  test  of 

§  1.410(b)-5),  taking  into  account  the 
other  applicable  provisions  of 
SS  1.410(b)-l  through  1.410(b}-10.  For 
this  purpose,  the  nonexcludable 
employees  of  the  employer  taken  into 
account  in  testing  the  plan  under  section 
410(bl  are  determined  under  S  1.410(b)- 
6,  taking  into  account  the  exclusion  in 
i  1.410(b)-6(g)  for  employees  of  other 
qualified  separate  lines  of  business  of 
the  employer.  Thus,  in  testing  a  plan 
separately  with  respect  to  the 
employees  of  one  qualified  separate  line 
of  business  under  this  paragraph  (b)(3], 
all  employees  of  the  employer's  other 
qualified  separate  lines  of  business  are 
treated  as  excludable  employees. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (b). 

ExaatftU  1.  Employer  Ais  litatad  as 
oparatiiig  qualified  sqMrate  Uasa  of  buainesa 


for  purposes  <A  sectioa  410(b)  in  accordance 
with  1 1.414(r)-l(b)  lor  the  19112  testii«  year. 
Employer  A  operates  two  qualified  separate 
lines  of  business  as  determined  under 
i  1.414(r>-l(b)(2).  Line  1  and  Line  Z  Employer 
A  maintains  only  two  plans.  Plan  X  which 
benefit!  solely  employees  of  Line  1,  and  Plan 
Y  which  benefits  soidy  employees  of  Line  2. 
For  the  plan  year  of  Plan  X  beginning  in  the 
1982  testiog  year,  Plaa  X  could  satisfy  section 
410(b)  if  that  section  were  applied  on  an 
employer-wide  basis  without  regard  to  the 
proviiions  of  this  paragraph  (b).  Under 
paragraph  (a)  of  this  section,  however,  the 
requirements  of  section  410(b)  must  be 
applied  separately  with  respect  to  the 
employees  of  each  qualified  separate  Kne  of 
business  operated  by  Employer  A  for  all 
plans  of  Employer  A  for  plan  years  titat  begin 
in  the  1982  testing  year.  As  a  raault.  for  the 
plan  year  of  Plan  X  beginniag  in  the  1982 
testii^  year.  Plan  X  is  not  permitted  to  satisfy 
section  410(b)  on  an  employer-wide  basis 
and,  instead,  is  only  permitted  to  satisfy 
section  410(b)  separately  with  respect  to  the 
employees  of  each  qualified  separate  line  of 
business  operated  t>iy  Employer  A.  in 
accordance  with  paragraphs  (bK^  and  (b)(3) 
of  tins  section. 

Example  2.  The  facts  are  tlw  same  as  in 
Example  1.  In  testing  Plan  Y  under  section 
410(b)  with  respect  to  the  first  testing  day  for 
the  plan  year  of  Plan  Y  beginning  in  the  1992 
testing  year,  it  is  determined  that  Employer  A 
has  2.100  nonexcludable  employees,  of  whom 
100  are  highly  compensated  employees  and 
2.000  are  noi^ighly  compensated  employees. 
After  applying  i  1.414(r)^7  to  these 
emplo)reea,  SO  of  the  highly  compensated 
employees  and  100  of  the  oonhi^y 
compensated  employees  are  treated  as 
employees  of  Line  2,  and  the  remaining  SO 
highly  compensated  employees  and  the 
remaining  1,900  nonhighly  compensated 
employees  are  treated  as  employees  of  Line 
1.  All  the  employees  treated  as  employees  of 
Line  2  benefit  under  Plan  Y.  and  none  of  the 
employees  treated  as  employees  of  Line  1 
benefit  imder  Plan  Y.  Thus,  on  an  employer- 
wide  basis.  Plan  Y  benefits  50  percent  of  sD 
Employer  A's  highly  compensated  employees 
(SO  out  of  100)  and  only  5  percent  of  all 
Employer  A's  nonhighly  compensated 
employees  (100  out  of  2,000).  Plan  Y 
consequently  has  a  nonhighly  compensated 
employee  benefiting  percentage  that  is  only 
10  percent  of  its  highly  compensated 
employee  benefiting  percentage  (5%-s-S0%). 
See  1 1.410(b)-4(c)(4)  (f)  and  (ii).  Because  10 
percent  is  less  than  20  percent  (the  unsafe 
harbor  percentage  applicable  to  Employer  A 
under  §  I.410(b)-<(c)(4Niv)),  Plan  Y  does  not 
satisfy  the  noodiscrinunatory  dassiiication 
test  of  ( 1.410(b)-4  on  an  employer-wide 
basis.  Nor  does  Plan  Y  satis^  the  ratio 
percentage  test  of  i  1.410(b)-l(bK2)  on  an 
employer-wide  basis,  since  10  percent  is  less 
than  70  percent  Under  these  Cacts.  Plan  Y 
does  not  satisfy  section  410(b)(5)(B)  on  an 
employer-wide  basis  In  accordance  with 
paragraph  (b)(2)  of  this  section  for  the  plan 
year  of  Plan  Y  be^nning  in  the  1902  tcs^ 
year,  and  tfaarefdra  fails  to  satisfy  section 
410(b)  for  that  year.  This  ia  tone  even  thoui^ 
Plan  Y  mtiafies  sectioa  410(b)  on  a  qualified- 


separate-lin»«f-basiBea  basis  ia  accordance 
with  paragraph  (b)(3)  of  this  section. 
Example  X  The  facts  are  the  fame  as  in 

Example  2,  except  that  prior  to  the  1982 
testing  year.  Employer  A  merges  Plan  X  and 
Plan  Y  so  that  they  form  a  single  plan  within 
the  meaning  of  section  414(1).  Under  the 
definition  of  "plan"  in  paragraph  (dK2)  of  this 
section,  however,  the  portion  of  the  rtewly 
merged  plan  that  benefits  employees  of  line  2 
(former  Plan  Y)  is  still  treated  as  a  separate 
plan  from  the  portion  of  the  newly  merged 
plan  that  benefits  employees  of  Line  1 
(former  Plan  X).  The  portion  of  the  newly 
merged  plan  that  benefits  employees  of  Line  2 
(former  Plan  Y)  fails  to  satisfy  section  410(b) 
for  the  reasons  stated  in  Example  2.  Under 
these  facts,  because  the  portion  of  the  newly 
merged  plan  that  benefits  employees  of  Line  2 
fails  to  satisfy  section  410(b),  the  entire 
newly  merged  plan  fails  to  satisfy  section 
410(b)  for  the  plan  year  of  the  newly  merged 
plan  that  begins  in  the  1992  testing  year.  See 
paragraph  (d)(5)  of  this  section. 

(c)  Coordination  of  section  4(n(a)(4J 
with  section  410(b)— {1]  General  rule. 
For  purposes  of  these  regulations,  the 
requirements  of  section  410(b] 
enooaapass  the  requirements  of  section 
401(a)(4)  (including,  but  not  limited  to. 
the  permitted  c&sparity  rules  of  section 
401(1).  the  actual  deferral  percentage  test 
of  section  401(k)(3),  and  the  actual 
contribution  percentage  test  of  section 
401(m)(2)).  Therefore,  if  the 
requirements  of  section  410(b)  are 
applied  separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business  of  an  employer  for 
purposes  of  testing  all  plans  of  the 
employer  for  plan  years  that  begin  in  a 
testing  year,  the  requirements  of  section 
401(a)(4)  must  also  be  applied 
separately  with  respect  to  the 
employees  of  the  same  quahfied 
separate  lines  of  business  for  purposes 
of  testing  the  same  plans  fot  the  same 
plan  years.  Furthermore,  if  section 
401(aK4)  requires  that  a  group  of 
employees  under  the  plan  satisfy  sectitn 
4l0(b]  for  purposes  of  satisfying  section 
401(a)(4),  section  410(b)  must  be  applied 
for  this  purpose  in  the  same  maimer 
provided  in  paragraph  (b)  of  this  section. 
See  S  1.401(a)(4)-4(b)  (requiring  the 
group  of  employees  to  whom  each 
benefit  r^t  or  feature  is  currently 
available  under  a  plan  to  satisfy  section 
410(b));  i  1.410(a)(4)-fl(d)(4)  (requiring 
the  group  of  employees  included  in  each 
component  plan  into  which  a  plan  is 
restructured  to  satisfy  sectioa  410(b)). 
Thus,  the  group  of  employees  most 
satisfy  section  410(b)(5KB)  on  an 
employer-wide  basis  in  accordance  with 
paragraph  (bK2)  of  this  section  and  also 
must  satisfy  section  410(b)  on  a 
quaUfied-separate-line-of-bosiness  basis 
in  accordance  with  paragraph  (b)(3)  of 
this  section,  in  both  cases  as  if  the  grotip 
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of  employees  were  the  only  employees 
benefiting  under  the  plan. 

(2)  Examples,  The  following  examples 
illustrate  the  application  of  tlu  rule  in 
this  paragraph  (c). 

Example  l.  Employer  B  U  treated  ai 
operating  qualified  leparate  lines  of  business 
for  puipoeee  of  sectioo  410(b)  in  accordance 
with  1 1.414(rM(b)  for  the  lflS2  testing  year. 
Employer  B  operates  two  qualified  separate 
lines  of  buaineaa  aa  determined  under 
i  1.4l4(r)-l(bN2).  Line  1  and  Une  2.  Employer 
B  maintains  Plan  Z,  which  benefits 
employees  in  both  Line  1  and  Line  2.  Under 
the  definition  of  '^ian"  in  paragraph  (d)(2]  of 
this  sectioa  the  portion  of  Plan  Z  that 
benefiu  employees  of  Line  1  is  treated  as  a 
separate  plan  from  die  portion  of  Plan  Z  that 
benefits  employees  of  Line  Z  Under  this 
paragraph  (c).  this  result  applies  for  purposes 
of  both  section  410(b)  and  section  401(a)(4). 

Examph  Z  The  facts  an  the  same  as  in 
Example  t.  except  tiiat  Plan  Z  benefits  solely 
employees  of  Line  1.  In  testing  Man  Z  under 
section  401(a)(4)  (or  the  plan  year  of  Plan  Z 
beginning  in  die  19M  testing  year.  Employer 
B  restructures  Plan  Z  into  several  component 
plans  (within  the  aeening  of  i  1.40l(a}(4>- 
9(d)).  Under  f  1.401(aM4)-0(d)(4).  each  of 
these  component  plans  is  required  to  satisfy 
section  410(b).  This  paragraph  (c)  requires 
that  each  of  die  component  plans  be  tested 
separately  with  respect  to  the  employees  of 
each  qualified  separate  hne  of  business 
operated  by  Employer  &  This  testing  must  be 
done  in  accordauace  with  paragraph  (b)  of  this 
section.  Consequently,  each  component  plan 
must  satisfy  sectioo  410(bK5)(B)  on  an 
employer-wide  beais  in  accordance  with 
paragraph  (bKZ)  of  diis  section  and  must  also 
satisfy  section  410(b)  on  a  qualified-separate- 
Une-of-business  basis  in  accordance  with 
paragraph  (b)(3)  of  this  section. 

(d)  Supplementary  rules — (1)  In 
general.  This  paragraph  (d)  provides 
certain  supplementary  rules  necessary 
for  the  application  of  this  section. 

(2)  Definition  of  plan.  For  purposes  of 
this  section,  the  term  "plan"  means  a 
plan  within  the  meaning  of  §  1.410(b)-7 
(a)  through  (f),  including  the  mandatory 
disaggregation  rule  of  1 1.410(b>-7(c)(5) 
for  portions  of  a  plan  that  benefit 
employees  of  different  qualified 
separate  lines  of  business.  Thus,  for 
purposes  of  this  section,  the  portion  of  a 
plan  that  benefits  employees  of  one 
qualified  separate  line  of  business  is 
treated  as  a  separate  plan  from  the  other 
portions  of  the  same  plan  that  benefit 
employees  of  other  qualified  separate 
lines  of  business  of  the  employer. 

(3)  Employees  of  a  qualified  separate 
line  of  business.  For  purposes  of 
applying  paragraph  (b)  of  this  section 
with  respect  to  a  testing  day,  the 
employees  of  each  qualified  separate 
line  of  business  of  the  employer  are 
determined  by  applying  ( l.414(r)-7  to 
the  employees  of  the  employer 
otherwise  taken  into  account  under 
section  410(b)  Cor  the  testing  day.  For 


purposes  of  applying  paragraph  (c)  of 
this  section  with  respect  to  a  testing 
day.  the  employees  of  each  qualified 
separate  line  of  business  of  the 
employer  are  determined  by  applying 
S  1.414(r)-7  to  the  employees  of  the 
employer  otherwise  taken  into  account 
under  section  401(a)(4)  for  the  testing 
day.  For  the  definition  of  "testing  day," 
see  9  1.414(r)-ll(b)(3). 

(4)  Contributions  aitd  benefits 
attributable  to  a  qualified  separate  line 
of  business.  For  purposes  of  this  section, 
all  allocations  to  an  employee's  accotmt, 
all  benefits  accrued  by  an  employee, 
and  all  other  benefits,  rights,  and 
features  applicable  to  an  employee 
under  any  plan  of  the  employer  are 
treated  as  if  they  had  been  provided 
under  a  plan  maintained  by  the  qualified 
separate  line  of  business  to  which  the 
employee  is  assigned  under  S  1.414(r)-7 
for  the  testing  year. 

(5)  Consequences  of  failure.  If  a  plan 
fails  to  satisfy  either  paragraph  (b)(2), 
(b)(3),  or  (c)(1)  of  this  section,  the  plan 
(and  any  plan  of  which  it  constitutes  a 
portion)  fails  to  satisfy  the  requirements 
of  section  401(a).  However,  this  failure 
alone  would  not  cause  the  employer  to 
fail  to  be  treated  as  operating  qualified 
separate  lines  of  business  in  accordance 
with  S  1.414(r)-l(b).  unless  the  employer 
is  relying  on  benefits  provided  imder  the 
plan  to  satisfy  the  minimum  benefit 
portion  of  the  safe  harbor  in  f  1.414(r>- 
5(e)(2)  with  respect  to  at  least  one  of  its 
qualified  separate  lines  of  business. 

S1-414<r)-9    Separate  applcatloncf 
•action  401(a)(M). 

(a)  General  rule.  If  an  employer  is 
treated  as  operating  qualified  separate 
lines  of  business  for  purposes  of  section 
401(a)(26)  in  accordance  with  8  1.414(r)- 
1(b)  for  a  testing  year,  the  requirements 
of  section  401(a)(26)  must  be  applied 
separately  with  respect  to  the 
employees  of  each  qualified  separate 
line  of  business  for  purposes  of  testing 
all  plans  of  the  employer  for  plan  years 
that  begin  in  the  testing  year. 
Conversely,  if  an  employer  is  not  treated 
as  operating  qualified  separate  lines  of 
business  for  purposes  of  section 
4(n(a)(26)  in  accordance  with  9  1.414(r)- 
1(b)  for  a  testing  year,  the  requirements 
of  section  401(a)(26)  must  be  applied  on 
an  employer-wide  basis  for  purposes  of 
testing  all  plans  of  the  employer  for  plan 
years  that  begin  in  the  testing  year.  See 
9  1.414(r)-l(c)(3)  and  (d)(6).  Paragraph 
(b)  of  tlus  section  explains  how  the 
requirements  of  section  401(a)(28)  are 
applied  separately  with  respect  to  the 
employees  of  a  qualified  separate  line  of 
business  for  purposes  of  testing  ■  plan. 
Paragraph  (c)  of  this  section  provides 


certain  supplementary  rules  necessary 
for  the  application  of  this  section. 

(b)  Rules  of  separate  application — (1) 
Precondition.  It  is  a  precondition  to  the 
application  of  this  paragraph  (b)  that  the 
employer  also  apply  the  requirements  of 
section  410(b)  separately  with  respect  to 
the  employees  of  each  qualified 
separate  line  of  business  of  the 
employer  for  purposes  of  testing  all 
plans  of  the  employer  for  all  plan  years 
that  begin  in  the  testing  year,  in 
accordance  with  9  1.414(r)-8. 

(2)  Requirements  applicable  to  plan.  If 
the  requirements  of  section  401(a)(28) 
are  applied  separately  with  respect  to 
the  employees  of  a  qualified  separate 
line  of  business  for  a  testing  year,  a  plan 
satisfies  section  401(a)(26)  only  if  it 
satisfies  the  requirements  of 
99  1.401(a)(28H  through  1.401(a)(26)-0. 
For  this  purpose,  the  nonexcludable 
employees  of  the  employer  taken  into 
account  in  testing  the  plan  under  section 
401(a)(26]  are  determined  under 
9  1.401(a)(26)-6(b).  taking  into  account 
the  exclusion  in  9  1.401(a)(26)-e(b)(8)  for 
employees  of  other  qualified  separate 
lines  of  business  of  the  employer.  Thus, 
in  testing  a  plan  separately  with  respect 
to  the  employees  of  one  qualified 
separate  line  of  business  under  this 
paragraph  (b)(2),  all  employees  of  the 
employer's  other  qualified  separate  lines 
of  business  are  treated  as  excludable 
employees. 

(c)  Supplementary  rules — (1)  In 
general.  This  paragraph  (c)  provides 
certain  supplementary  rules  necessary 
for  the  appUcation  of  this  section. 

(2)  Definition  of  plan.  For  piuposes  of 
this  section,  the  term  "plan"  means  a 
plan  within  the  meaning  of 

9  1.401(a)(2e)-2  (c)  and  (d),  including  the 
mandatory  disaggregation  rule  of 
9  1.401(a)(26)-2(d)(e)  for  portions  of  a 
plan  that  benefit  employees  of  different 
qualified  separate  lines  of  business. 
'Thus,  for  purposes  of  this  section,  the 
portion  of  a  plan  that  benefits 
employees  of  one  qualified  separate  line 
of  business  is  treated  as  a  separate  plan 
fi'om  the  other  portions  of  the  same  plan 
that  benefit  employees  of  other  qualified 
separate  lines  of  business  of  the 
employer. 

(3)  Employees  of  a  qualified  separate 
line  of  business.  For  purposes  of 
applying  paragraph  (b)(2)  of  tills  section 
with  respect  to  a  section  401(a)(28) 
testing  day,  the  employees  of  each 
qualified  separate  line  of  business  of  the 
employer  are  determined  by  applying 

9  1.414(r)-7  to  the  employees  of  the 
employer  otherwise  taken  into  account 
under  section  401(a)(2e)  for  the  section 
401(a)(28)  testing  day.  For  the  definition 
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of  "section  401(a)(26)  testing  day,"  see 
9  1.414(r)-ll(b)(5). 

(4)  Consequences  of  failure.  If  a  plan 
fails  to  satisfy  paragraph  (b)(2)  of  this 
section,  the  plan  (and  any  plan  of  which 
it  constitutes  a  portion)  fails  to  satisfy 
the  requirements  of  section  401(a). 
However,  this  failure  alone  would  not 
cause  the  employer  to  fail  to  be  treated 
as  operating  qualified  separate  lines  of 
business  in  accordance  with  9  l-414(r)- 
1(b),  unless  the  employer  is  relying  on 
benefits  provided  under  the  plan  to 
satisfy  the  minimum  benefit  portion  of 
the  safe  harbor  in  9  1.414(r)-5(e](2)  with 
respect  to  at  least  one  of  its  qualified 
separate  lines  of  business. 

91.414(r)-10   Separate  application  of 
section  l2«(dXS).  [Reeervedl 

91.414(r)-11    Definitions  and  special  ntlet. 

(a)  In  general.  This  section  contains 
certain  definitions  and  special  rules 
applicable  under  these  regulations. 
Paragraph  (b)  of  this  section  provides 
certain  definitions  that  apply  for 
purposes  of  these  regulations.  Paragraph 
(c)  of  this  section  provides  averaging 
rules  under  which  certain  provisions  of 
these  regulations  may  be  applied  on  the 
basis  of  a  two-year  or  a  three-year 
average. 

(b)  Definitions — (1)  In  general.  In 
applying  the  provisions  of  this  section 
and  of  99  1.414(r)-l  Um)ugh  1.414(r)-10, 
unless  otherwise  provided,  the 
definitions  in  this  paragraph  (b)  govern 
in  addition  to  the  definitions  in 

9 1.410(b)-9. 

(2)  Testing  year.  The  term  "testing 
year"  means  the  calendar  year. 

(3)  Testing  day.  The  term  "testing 
day"  means  any  day  on  which 

9  1.410(b)-8(a)(l)  requires  any  plan  of 
the  employer  actually  to  satisfy  section 
410(b)  with  respect  to  a  plan  year  that 
begins  in  the  testing  year.  Thus,  if  a  plan 
is  permitted  to  satisfy  section  410(b)  on 
one  day  within  each  quarter  of  the  plan 
year,  each  of  those  four  days  is  a  testing 
day.  Similarly,  if  a  plan  is  not  permitted 
to  satisfy  section  410(b)  on  one  day 
within  each  quarter  of  the  plan  year, 
every  day  of  the  plan  year  is  a  testing 
day.  For  purposes  of  this  peragraph 
(b)(3),  the  term  "plcm"  has  the  same 
meaning  as  in  9  l.414(r)-8(d)(2). 

(4)  First  testing  day.  The  term  "first 
testhig  day"  means  tiie  testing  day  that 
occun  earliest  in  time  of  all  the  testing 
days  imder  all  plans  of  the  employer 
with  respect  to  the  testing  year,  llie  first 
testing  day  with  respect  to  a  testing  year 
must  fall  within  that  testing  year. 

(5)  Section  401(a)(26)  testing  day.  The 
term  "section  401(a)(2e)  testing  day" 
means  any  day  on  which  9  1.401(a)(26)- 
7(a)  or  (b)  requires  any  plan  of  the 


employer  actually  to  satisfy  section 
401(a)(2e)  with  respect  to  a  plan  year 
that  begins  in  the  testing  year.  In  no 
event  may  a  section  401(a)(26)  testing 
day  with  respect  to  a  testing  year  fall 
before  the  first  testing  day  for  that 
testing  year.  For  purposes  of  this 
paragraph  (b)(5),  the  term  "plan"  has  the 
same  meaning  as  in  9  1.414(r)-9(c)(2). 
(c)  Averaging  rules— {\)  In  general. 
The  provisions  specified  in  this 
paragraph  (c)  are  permitted,  but  not 
required,  to  be  appUed  based  on  the 
average  of  the  percentages  for  the 
ciurent  testing  year  and  the  testing  year 
immediately  preceding  the  current 
testing  year  or,  alternatively,  based  on 
the  average  of  the  fiercentages  for  the 
current  testing  year  and  each  of  the  two 
testing  years  immediately  preceding  the 
current  testing  year. 

(2)  Specif  led  provisions.  The 
provisions  specified  in  this  paragraph  (c) 
are: 

(i)  The  90-percent  separate  employee 
workforce  requirement  of  9  1.414(r)- 
3(b)(4): 

(ii)  The  90-percent  separate 
management  requirement  of  9  1.414(r)- 
3(b)(5); 

(iii)  The  90-percent  separate  tangible 
assets  requirement  of  9  1.414(r)-3(b)(6); 

(iv)  The  50-percent  provision-to- 
customers  requirement  of  9  1.414(r)- 
3(c){5)(ii)(C); 

(v)  The  minimum  and  maximum  highly 
compensated  employee  percentage 
ratios  under  the  statutory  safe  harbor  of 

9  1.414(r)-5(b)(l)(i)  and  (ii)  (50  percent 
and  200  percent  respectively),  but  not 
the  10-percent  exception  in  9  1.414(r)- 
5(b)(4); 

(vi)  The  dominant  line  of  business 
method  of  allocating  residual  shared 
employees  under  9  1.414(r)-7(c](2)  (55  or 
45  percent);  and 

(vii)  The  percentage  of  substantial- 
service  employees  who  are  assigned  to  a 
qualified  separate  line  of  business  for 
purposes  of  applying  the  pro-rata 
method  for  allocating  residual  shared 
employees  imder  9  1.414(r)-7(c)(3). 

(3)  Averaging  of  large  fluctuations  not 
permitted.  A  provision  is  not  permitted 
to  be  applied  based  on  an  average 
determined  under  this  paragraph  (c)  if 
the  percentage  for  any  testing  year 
taken  into  account  in  calculating  the 
average  falls  below  a  minimum 
percentage,  or  exceeds  a  maximum 
percentage,  by  more  than  10  percent  (not 

10  percentage  points)  of  the  respective 
minimum  or  maximum  percentage.  Thus, 
for  example,  the  statutory  safe  harbor  of 
9  1.414(r)-5(b)  is  not  permitted  to  be 
applied  based  on  an  average  determined 
under  this  paragraph  (c)  if  the 
percentage  for  any  testing  year  taken 
into  account  in  calculating  the  average 


falls  below  45  percent  (which  is  10 
percent  below  the  50-percent  minimum) 
or  exceeds  220  percent  (which  is  10 
percent  above  the  200-percent 
maximum). 

(4)  Consistency  requirements.  A 
provision  is  permitted  to  be  applied  on 
an  averaging  basis  under  this  paragraph 
(c)  regardless  of  how  any  other 
provision  is  appUed,  except  in  the  case 
of  the  separate  employee  workforce  and 
separate  management  requirements  of 
9  1.414(r)-3(b)(4)  and  (5).  which  each 
must  be  applied  on  the  same  basis  as 
the  other.  A  provision  is  also  permitted 
to  be  appUed  on  an  averaging  basis 
under  this  paragraph  (c)  for  a  testing 
year,  regardless  of  how  the  provision  is 
applied  for  any  other  testing  year. 
However,  once  a  provision  is  applied  on 
an  averaging  basis  under  this  paragraph 
(c)  for  a  testing  year,  it  must  be  applied 
on  the  same  basis  to  all  the  employer's 
lines  of  business  to  which  the  provision 
is  applied  for  the  testing  year.  The 
percentage  for  a  preceding  testing  year 
may  be  taken  into  account  under  this 
paragraph  (c)  only  if: 

(i)  The  employer  calculates  the 
percentage  for  the  preceding  testing  year 
in  the  same  manner  as  the  employer 
calculates  the  percentage  for  the  current 
testing  year, 

(ii)  The  preceding  testing  year  begins 
on  or  after  the  effective  date  of  these 
regulations; 

(iii)  The  employer  is  treated  as 
operating  qualified  separate  lines  of 
business  in  accordance  with  9  1.414(r)- 
1(b)  for  the  preceding  testing  yean  and 

(iv)  The  employer  designated  the 
same  lines  of  business  in  the  preceding 
testing  year  as  in  the  current  testing 
year. 

Michael ).  Murphy, 
Acting  Commissioner  of  Internal  Revenue. 

Appendix — Proposed  Revenue 
Procedure 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Section  1.  Purpose. 

.01    This  revenue  procedure  sets  forth  the 
industry  categories  prescribed  under 
S  1.414(r>-5(c)(2)  of  the  Regulations.  This 
revenue  procedure  is  promulgated  pursuant 
to  authority  granted  in  section  7805  of  the 
Internal  Revenue  Code,  section  414(r)  of  the 
Code,  and  S  1.414(r)-5(c)(2)  of  the 
Regulations. 

Sec.  2.  Background. 

.01    Section  414(r)  of  the  Code  sets  forth 
the  rules  for  determining  whether  an 
employer  is  treated  as  operating  qualified 
separate  lines  of  business  for  purposes  of 
certain  employee  benefit  provisions  under  the 
Code.  If  an  employer  is  treated  as  operating 
qualified  separate  lines  of  business  under 
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Mction  4M(H>  cmtaim  nquinmutt  under 
thoM  pravitiou  are  appOad  aeparataly  with 
raapect  to  th«  anployaM  of  each  qualified 
lepaiafe  Iniv or Doaineaa operated  o^tna 
employer.  Tliaa»  ie^»liaaniiite  kicMe  ll» 
minimum  coverage  requirements  of  i 
410(b).  tke  ■iai—iBi  |Mtk 


re«|tiiteBMats.ef  aKtiDa4BlM(2S).  aad  tlia  SS- 
paBcanl  average  baaafila  teat  d  aectioo 

xa    Punoant  to  ■ectfon  414(r)(2)tC)  of  the 
Cod»  and  |  l.«M(^t(ft)tTqfD>  of  tita 

iBOt  traa^edaa 


under  anM«A4Httl  ontna  aack  i 
line  at  biaiMBa  operatad  h(y  lb*  eaf^oyet 
paaaaa  admiaiatrative  aautiny.  The 
Regulationi  provide  two  gfBneiat  mathoda  far 
aatisiying  tbia  requirement.  Under  the  ffrst 
method,  a  aepante  Hne  of  boeineM  that 
■aMiaa  any  of  A»  safe  barbert  in  1 1.414(r>- 
5  aatiafiaa  *■  mbm>  ■■ia»l  of  afcuiaietiaUva 


r  af  hMinn  Ifaat  Am*  ■!»  aatlafjr 

anf  of  iba  aaii  haibora  ift  I  l.iH^H 
nonathalaaa  aatiafiea  tba  raquiramaat  af 
admiaiatiatiya  acntiDV  if  th«  employer 
reqaetta  aad  receives  and  individual 
determination  from  the  Conuutsaioner  that 
tba  aepanta  na-af  BBanaaa  satisffaa  tba^ 
requksBeot  af  adabristoaMva  sctaMay. 

SO    Among  tba  safe  haibaisprovidaAiB 
1 1.414{r>^ia  tba  aata  baibor  of  1 1414^- 
S(cl  fbt  aaparata  Uaaa  of  bualaeaa  in  di&rent 
induatrtea.  Under  this  safb  harbor,  a  seprrale 
Una  of  baataiMa  aatlsftes  the  requirement  of 
actataiavatnre  auiBlkijrif  i^is  thv  oniy 
separate  Una  of  business  of  the  emptoyar  that 
falk  ■itliiMfarfwfcycl^aryar 
catagHiaa  aataWsiMd  by  tba  Coauaiaaieaer. 

M    Section  4  of  this  revenue  proGadura 
aata  forth  the  industry  categones  estabiiahad 
by  tba  Commlsaioiief  Ibr  nutpuaes  of  the  safe 
harbor  in  f1.«14(rHtc)  of  tbaRegulatkn*. 

M   Tba  indaatry  tsligsilss  Jstad  ia 

raaaailiraHnn  oodea  (tba  "SIC  eodea)  set 
forth  in  Siecatfve  Office  af  the  President. 
Office  af  Management  and  Budget  Standard 
Industrial  Qassification  Manual  (1967).  The 
SIC  codes  are  arranged  by  oaaHiliit 
diviaiaaaw  >wa  digit  na|argravpa  of 
industries,  three-digit  industry  groups,  and 
four-digit  indaaMa»  TheiadMry  categwlaa 
listed  in  section  5  of  this  revenue  preaadara 
are  based  on  SIC  codes  at  the  two-dig^  level 
corresponding  to  ma^  groupa  of  induatiieiL 
The  Service  anticipates  that  these  industry 
categories  may  be  mo<Ufied  ftaaktioM  t»  tbae 
to  ssiaat  larbanla^al.  iaatitatioaak  aad 
other  cfaangpala  tba  aeaaoay.  tntpayras'  and 
the  SeiviBa'a  saparisaui  i  to  werhing  with  the 
'--^islrj  ratngnrias.  snri  rbsaya  in  tbf  "If 
codea  fraai  wbiek  Hisgp  aia  dariwad. 
Se&  St  SeapSi 

This  revenue  procedbra  applies  to  all 
persons  to  whom  the  safe  harbor  in  section 
1.414(r>-S(c)  of  the  Regulatioaa  appMaa. 
Sea  4.. 


parentbaaaa  fnl lowing  tba  name  of  the 
induatty  cafagpry.  Bxaaptaa  otharwiaa 
indicated  anch-indkntzy  categpry  Is  intended 
to  have  dw  same  eaotaqt  as  the  SIC  code  or 
codea  nom  waluh  it  ia  derived.  Altbaogh  each 
induatry  cafegoty  otactnies  atriadtaatry  in 
general  Isnasi  Ae  aatagaiy  bioiadaa  al 
property  aatf  sasvtcaa  Aat  are  prewidad  l» 
caflkMnn  htrbasiaaaaBabi  dial  indaalrjr. 
Thua.  Iha  awawpta  agtewHiaat  aatsaiotogicat 
servieaa  i^lC  cade  0721)  an  iaelaMi  io  the 
food  and  agpiaaltura  imhiatiy  catagory  lialad 
below. 

Section  1.414{r)-Aic)(l)  of  the  Begtilations 
requires  that  the  property  or  services 
provided  to  customare  of  the  employer  by  a 
separata  Hne  of  boainass  most  fen 
exdusi  veljr  wMhi»  ona  or  more  of  the 
indaaliy  ealagariaa  Bstad  balow.  and  that 
nonftaf  tkaprapar^  oe  sarvicea  provided  to 
cuatoaaia  of  the  anptagrar  tqr  aay  of  i» 
rmginysrt  athar  sfpatata  linns  lif  haainnsa 
may  fall  within  the  same  inriiiatiy  catcgoiy  or 
categories.  In  determining  wrbather  this 
raquiremeni  is  satisfied,  thaSIC  code  or 
codes  fif  any)  assigned  to  the  employer's 
establishments  by  the  Census  Bureau  aca  not 
determinative,  becauae  they  look  to  the 
activltTaa  oonAiatetf  ar  each  or  Inc  employ eis 
establishments  rather  than  to  the  ultimata 
property  or  servioaa  proMidad  by  the  aapasate 
linaof  baaiaaaa  to  oiatoaieca  ol  tiw  aoiplojMr. 
Thus,  the  employer  must  look  directly  to  tba 
prapasty  araarvtoaa  providad  fay  tba  aepante 
Una  af  baaioaaa  to  cuatomara  of  tba  aaipii^ar 
to  determiae  wfaathar  the  taquiraaeatoof  the 
safe  harbor  are  aalisfied. 

Sec  5.  Industry  Categories. 

1.  Awrf  and  AfncaAiif&  Fbodl  bavecagas. 
tobacca  faod  atana  aadiaataanata  ICnupa 

2.  TaMtiJa$  amtClothiaa.  Tasitila miU 
products^  atpatat  and  Qthac  fioiahad  pioducta 
made  6am  fabdca  and  other  aimilar  inaia»<«u 
(includfaig  leather  and  leather  products)  and 
general  merchandise  stores  (Groups  22. 23. 
31.  53.  m  ft  97V 

3.  rufOBt  ^ooffct9.  Ailp,  paper,  lnml)er  and 
wood  pradasts  tiDdodag  lufait«e>  (Groopa 
24,  25.  26). 

4.  7)vamiarta<iank  Traaapattotios 
e^iapmaafkaad  aasviaaa  (Graapa  V,  4t,  41, 42. 
44,4«.47.k7H 

5.  financa.  Banking  lasaraaca.  and 
Rnandal  induatriea  (GroupaOa  tl.  Ita  AS.  M. 
4  67). 

6.  Utibtlee.  Public  utilftias  and  other 
regulated  Indastrles  and  communications 
(Gioapa  4ft  aad  49). 

7.  Coalait^htnak.  Melal  aiduatriea  and 
coal  adnftig  aad  piaAietian.  (Osapa  la  12, 
14.  33  aad  M). 

a  AiarAinary  aad  Bixtroniat.  ladaalsial 
and  commeidal  iriTbiTifry    uaiipniais  aad 
other  electzoaic  and  electdcal  »<)"ipf»^f»it  i»mt 
components  (Groups  3S,  36  ft  38). 

9.  Petmhum  and  Chemicata.  Oif  and  gas 
extractton,  production  and  liislribtitiuu 
(laalacllng  gaaonifr  aar^rtca  statioua^^ 


and  glass  pioducto  (Cronpa  15.  Mb  17. 32  ft 
65). 

11.  Leiaan.  Entertainment,  aporta.  hotela 
(Groups  70, 78;  70.  ft  84). 

12.  rtiittiitff  nnd  puoutnutg.  nhitiug, 
pabbsbfog  and  alQed  imhatriea  (GKmp  27). 

[FR  Doc  ai-23ia  Filed  l-ai-«l;  8:45  am]. 
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Tba  industry  categpries  fbr  purposes  of 
applytog  sectfon  t.<X4(r]-^c)  of  the 
Rqpdationa  are  sat  ftarth  below.  The  SIC  cods 
or  codea  to  which  a  partfcolar  industry 
category  conasyuuda  are  sat  fbrth  to 


chemioalaand  t 

miaoattaaaoaa  plaatk;  praibicia  (Cauags  13. 

28.  29.  3a  46  IbB). 

10.  CoaainietioaeadlitaiSatate. 
Conatnirtinn  industiy  real  aatato,.atana»clay 


Dftflnttion  of  Higtity 
Employft* 

AQCNCv:  Internal  RevMue  Scnrka. 

Treasury. 

action:  Notice  of  pubKc  hearing  on 

proposed  regulatfoiia. 

SUMMAHV:  This  doouflwnt  provides 
notice  ol  ft  public  bsadng  en  prapaeed 
regulatioBft  iwkr  sectfaMft  4S4(rV 
410(^X5).  and  4ai(aMaNtG)  of  the 
Internal  Bavanoa  Code  (Code);  asid. 
proposed  regnhi  trans  rekting  (o  the 
scope  and  meeiuag  of  the  tens  "Ughly 
compeMftled  cmpfeyee"  is  aectiea 
414(q)oftheCode. 

date:  Hie  pobHc  baarkig  wilt  be  held  on 
Thuwday.  May  n,  WBl,  begimdi^  at  10 
a.ak,  and  rwittiwe,  tf  necesaary,  at  tiK 
same  time,  o«  Mday,  May  17. 1909. 
Reqaeala  t»  speak  «id  oatKnas  of  oral 
comments  must  be  received  by  . 
Thursday,  May  2, 1991. 
ADOMBtt:  Tlie  pobfic  hearing  wttf  be 
he'd  in  the  Intetnal  Reventie  Service  : 
Auditorium.  Seventh  Floor,  71Ud 
Corridor,  Internal  Revenue  BufldSo^ 
1111  Conslitiitiott  Avenue,  NW., 
Wad'ringtoR,  DC.  The  reqiiests  to  speak 
and  outUuea  of  oral  comments  should  be 
saomitted  tor  Internal  Revenue  Service, 
P.O.  Box  Ttm,  Ben  Ftanklfn  Station. 
AttnrCCCORPTR,  (K-147-eT:  a«d/or 
EB-129-06),  roon  4429,  Washington,  DC. 
20044. 
ran  RMTHCR  INFQMIA-nON  CONTACT: 

Bob  Boyer  of  tbe  Regulations  Uhit, 
Assistant  Chief  Cbunsel  (Corporate). 
202-560-3935,  (not  a  toll-free  number). 
SUPnCMCNTAKV  NtrOHMA-IKMCTbe 
subject  of  the  puUic  heariiig  is  proposed 
re^ilatiooa  that  provide  the  exduaive 
rules  foe  determiniag  wdkelhsr  ea 
employee  opecates  qualified  sfparalft 
liaee  of  hfasioesa  under  section.  414(r)  for 
pueposea  of  aiqityiag  the  "«t"^'""— 
coverage  requirenenta  ci  sactkui  410^), 
and  the  minimum  partkipetiQa 
requirements  of  aectiaa  4H(^(26);  and. 
propoeed  regulatiene  wbidi  amend  26 
CFR  by  amending  i  lj4U(q>-lT  to 
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provide  guidance  with  respect  to  the 
definition  of  a  highly  compensated 
employee  within  the  meaning  of  section 
414(q)  of  the  Code.  These  proposed 
regulations  appear  in  the  proposed  rules 
section  of  this  issue  of  the  Federal 
Register. 

The  rules  of  9  601.601  (a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday, 
May  2, 1991,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attenders  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
|FR  Doc.  91-2317  Filed  1-31-91;  8:45  am] 
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26  CFR  Parti 

IEE-129-Mj 
RIN  1S45-A066 

Definition  of  Highly  Compensated 
Employee 

AOCNCV:  Internal  Revenue  Service, 

Teasury. 

ACTION:  Notice  of  proposed  nilemaking 

by  cross-reference  to  temporary 

regulationtf. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  scope  and  meaning  of  the  term 
"highly  compensated  employee"  in 
section  414(q)  of  the  Internal  Revenue 
Code  of  1980.  They  reflect  changes  made 
by  the  Tax  Reform  Act  of  1986  (TRA 


'86).  The  text  of  those  temporary 
regulations  also  serves  as  the  text  for 
this  Notice  of  Proposed  Rulemaking. 
These  regulations  will  provide  the  public 
with  guidance  necessary  to  comply  with 
the  law  and  will  affect  sponsors  of,  and 
participants  in,  pension,  profit-sharing 
and  stock  bonus  plans,  and  certain  otfier 
employee  benefit  plans. 
DATES:  Written  comments  must  be 
received  by  April  2, 1991.  Requests  to 
speak  (with  outlines  or  oral  comments) 
at  a  public  hearing  scheduled  for 
Thursday,  May  16, 1991,  at  10  a.m.,  and 
continued,  if  necessary,  on  Friday,  May 
17, 1991,  must  be  received  by  May  2, 
1991.  See  the  notice  of  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

ADDRESSES:  Send  comments  and 
requests  to  speak  (with  outlines  of  oral 
comments]  at  the  public  hearing  to: 
Internal  Revenue  Service,  P.O.  Box  7604, 
Ben  Franklin  Station,  Attn: 
CC:CORP:T:R  (EE-129-86),  room  4429. 
Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulation,  Thomas  G. 
Schendt  or  Rhonda  G.  Migdail,  Office  of 
the  Assistant  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations],  at 
202-633-0849  (not  a  toll-free  number). 
Concerning  the  hearing,  Robert  Boyer, 
Regulations  Unit,  at  202-566-3935  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend  26 
CFR  by  amending  S  1.414(q)-lT  to 
provide  guidance  with  respect  to  the 
definition  of  a  highly  compensated 
employee  within  the  meaning  of  section 
414(q)  of  the  Internal  Revenue  Code 
(Code).  The  regulations  are  proposed  to 
be  issued  under  the  authority  contained 
in  sections  414(q)  and  7805  of  the  Code 
of  100  Stat.  2448,  68A  Stat.  917;  26  U.S.C. 
414(q).  7805].  For  the  text  of  the 
temporary  regulations,  see  T.D.  8334 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)ilo  not  apply  to  these 
regulations,  and  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 


required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  proposed 
regulations  are  being  sent  to  the  Chief 
Counsel  of  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Requests  for  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  Uie  Commissioner  of 
Internal  Revenue.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  Because  the 
Treasury  Department  expects  to  issue 
final  regulations  on  this  matter  as  soon 
as  possible,  a  public  hearing  will  be  held 
at  10  a.m.  on  May  16, 1991,  and 
continued,  if  necessary,  on  Friday,  May 
17, 1991,  in  the  I.R.S.  Auditorium, 
Seventh  Floor,  7400  Corridor,  Internal 
Revenue  Building,  1111  Constitution 
Ave.,  NW..  Washington.  DC  20224. 

List  of  Subjects  in  26  CFR  1.401-O— 
1.425-1 

Employee  benefit  plans.  Employee 
stock  ownership  plans.  Income  taxes. 
Individual  retirement  accounts. 
Pensions,  Stock  options. 
Micliael ).  Murphy, 

Acting  Commissioner  of  Internal  Revenue. 
[PR  Doc.  91-2318  Filed  1-31-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD1-91-003] 

Temporary  Drawbridge  Operation 
Regulations;  Saugatucfc  River,  CT 

agency:  Coast  Guard,  DOT. 
ACTION:  Proposed  temporary  rule. 

summary:  At  the  request  of  Metro-North 
Commuter  Railroad  (Metro-North),  the 
Coast  Guard  is  considering  temporary 
regulations  governing  the  SAGA 
Railroad  drawbridge  over  Saugatuck 
River,  at  mile  1.1,  at  Westport, 
Connecticut  to  provide  that  the  draw 
need  not  be  opened  for  the  passage  of 
vessels  for  45  days  from  15  February 
through  31  March  1991.  This  proposed 
temporary  regulation  is  being 
considered  to  facilitate  the 
rehabilitation  of  the  north  leaf  of  the 
bridge  before  the  boating  season.  This 
action  will  relieve  the  bridge  owner  of 
the  burden  of  having  to  open  the  draw 
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duriat:thft  ralMbiUlition  of  the  bridit 
■id  Witt  oalr  PMiidi  th*  tnntit  of 
mariM  traBewtek  CM  past  under  th» 
doted  ipsB. 

b*  raccived  an 

im.   > 


t.CaBUBants  ihauld  ba 
mailed  to  Commander  (obr).  First  Coaat 
Guard  District.  Bldg.  135A.  Governors 
Island.  NTMBIM-S079.  The  comments 
and  other  material  referenced  in  this 
notice  wffl-  b»  availaWe  fei  inspection 
andeopytaif  at  that  addreta.  Norma} 
onee  hoara  are  between  8  a.n.  and  4:99 
p JK..  Monsajr  tBroQgn  FrKlajr,  except 
holidays-  Comraeots  may  also  be  hand- 
delivered  to  ttda  addresa. 


LCOMTACn 

WilBam  C.  Hemiog,  Bridge 
Administratot.  Vint  Coast  Guard 
Diltrict.  (214  e6B-717a 

Inteiaatad  pntians  are  tawited  to 
partidpata  ift  tUft  ndaaialdat  by 
aubmittlBg  wriltea  views,  conunents, 
data,  or  arguoiaiiU.  A  ahortenad 
comment  period  has  been  implemented 
in  order  to  expedite  repairs  and  to 
permit  tba  prapaaad  temporary 
regulalicMi  to  ba  in  efliset  by  15  FM)ruary 
1901.  if  considered  appre|Miate. 
Additionally,  preiiartMiy  ii^Mit  from 
marine  interests  indicate  that  they  have 
no  obfadiaapMwUiog  work  is 
completed  hafore  1  April  1981.  Persons 
submitting  comnients  should  Laduda 
their  names  and  addresses,  identify  the 
uffoge.  ana  gnre  reasons  foi  concurrence 
withot  any  remmmandad  ehaaf^  in  the 
prqposal. 

llie  Qommander.  Tint  Coaat  Gaaid 
District  will  evaluate  all 
communications  received  and  determiae 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulation  may  be 
changed  in  light  of  comments  received. 


Draftinf  ] 

The  draftera  of  theaa  regulatiena  ate 
Waveriy  W.  Gregory.  Jr.,  project  officer, 
and  Lieutenant  John  Gately.  Pto^ect 
Attomey. 

Diacusaioo  of  PropoaadTMiipocafy 
ReguiatkMia 

Current  ragnfetinaa  pmvide-tfaat  dn 
draw  shall  open  aa  seoD  «  poasiib  fw 
passage  of  a  puhUc  vaaaal  of  the  United 
States^  veaael  k>  tow  or  veaad  is 
distreaa  and  shall  opoBte  as  faliowa:  (1) 
Year^ound  need  aot  open:  U\  Wtekdaya 
from  7  a.m.  ta8naajK.and5:39pjA.to7 
p  jn.  except  on  Pederri  holidays:  (it) 
From  B  pim.  to  5  ajB.  i^  FranOctaba 
1-May  n.  opea  oa  8«^bL  fO  Wedidays 
from  8.1ft  aja.-4  pjB.;  (H)  Waeheada  avi 
Federal  hoUdaya  7  an<-4  pjiu  (iii)  If  at 
least  eight  hours  notice  is  given:  daUy. 


from  5  a.Hfe>7  ajn^  4  pjn.-8:30  p^m.  aiwl  7 
p.m.-«pjB.  and  waakenda  and  Fsdsral 
holidayatoii»a:aoip;m.-rpim.  I^FhMB 
Jaoa  J-aapteMbsi  80.  open  on  signal  6 
aja-CTpjo.,  aotcept  aa  provided  hi 
parayaph  (b^m  of  diis  section.  (4)  A 
delay  hi  npening  the  drew  net  to  exceed 
lOnoiatea  may  occur  wfaaii  a  train 
scheduled  to  crosa  the  bridge  without 
stopping  baa  enlaced  the  dnwfaiidga 
block  Hm  proposed  tempocarT 
regaktion  wromkl  saapead  te 
regulations  Gar  45  days  and  aUow  the 
noitk  span  of  the  bridge  to  raaiakk  in  the 
doaad  posittaii  at  all  ttmca  fram  7  ajn. 
on  15  Fabcuary  tbtaigh  11  p  a.  on  31 
Mareh  tSBl.  llie  temporary  ragalations 
would  he  issued  ander  33  CFR  117.38. 
Metro-North  requested  the  closure  of  die 
bridge  to  faeiUtale  mmfot  stnietva} 
repain  ta  the  north  span.  The  work  abo 
involvaa  the  removal  and  repfacenant  of 
the  north  tailMad  track,  the  north  knf 
counterweight  biodUk  and  the  I 
bradag  far  the  coaalsrweigbL  As 
inabilify  to  open  eilkar  thenartk  a 
soutk  leaves^  pteveala  veaael  I 
except  for  thcwe  law  rleamnoavesaalfl 
which  can  paaa  under  the  doaed  leavca. 
The  198frMd  1900  bridge  ap«di«  higs 
f or  Fehntary  and  Mard»  iadkate  ooly  4 
and  3,  ts*a^  voasd  openings, 
respectiweiy.  The  existing  brMae^  buih  is 
1904.  is  a  twin  leaf  baacuk  bridge  with  a 
vertical  dearance  of  20  and  13  fset 
above  mean  lew  and  SMeo  high  water, 
respectively. 


Economic 


andCertifisadea 


These  proposed  temporary  regulations 
are  considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation,  and  nonsigpificant  under  the 
Department  of  Tiwisportation  regulatory 
pofides  and  procedmss  (44  FR 11034: 
February  26.  IfTOJ.  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  fnff  regulatory  evaluation 
is  unnecessary.  This  is  based  upon,  the 
fact  that  the  dosure  will  be 
accomplished  outside  the  peak  boating 
season  and  when  recreational  boats  are 
out  of  dte  water.  The  regulation  also  will 
not  prevent  the  passage  of  vessels  viho 
are  able  to  pass  under  the  closed  span. 
Since  the  economic  impact  of  theae 
regulations  is  expected  to  be  minimal 
the  Coast  Guard  certifies  that  they  will 
not  have  a  sigpificant  economic  impact 
on  a  substantial  number  of  small 
entities. 

FedsraBsm  baptkattoB  Asaaaament 

Thia  action  haabaen  analysed  under 
the  prindptea  and  critarki  in  Ekatwtive 
Order  12812;  and  it  haa  been  detasndned 
that  thia  prapoeed  rule  deea  not  have 
sufficient  federalism  implications  to 


warrant  preparation  ef  a  fsderal 

assessBMnt 

List  of  Suh^acU  ia  38  CFR  Pact  117 

BHdgea. 

Proposed  Temporary  Regulations 

In  coaaideiation  of  the  fioregpin^  part 
117  of  title  33.  Coda  of  Federal 
Regilatinna.  ia^poapeaad  to  be  aiaendad 

as  follows: 


OPERATION  REOULimONS 

1<  The  authority  citation  for  part  117 
continuea  to  read  aa  foUowa: 

Aalhwlry.  33  IIS.C  499i  4»  CPR  1.46;  38 
CFR  1.05-1(1^. 

2.  Section  117.221(b)  (1)  and  (2)  are 
suspended  for  a  45  day  period  and  (b)(3) 
is  added  for  the  same  a  45  day  period 
from  15  February  through  31  March  1991 
to  read  as  follows;  Because  this  is  a 
temporary  role,  thia  paragraph  wiR  not 
be  codified  in  the  CFR. 

9117.221 


(b)  *  *  * 

(3)  Repair  of  tka  SAGA  bridges  The 
draw  need  net  be  opened  for  the 
paasaga  of  aagr  veaael  and  paragraphs 
(b)  (1)  and  (^  are  suapeadsd  from  7  a.ra., 
FafaniBty  18^  thi  iiagh  11  pjt.  SI  Mvch 
1901.  iadasivev  to  eflect  ma jor  repairs  to 
the  Bocth  bridge  leaf. 
•        *        *        •       » 

Dated  |uMia>y  24.  UM. 
RXRybMU. 

Rear  Admiral,  U.S.  Coast  Guard.  CDmmamhr. 

First  Coatt  Guard  District 

(FR  Doc  91-2437  Filed  t-«-«l;  8:48  a.m.) 


3»CFRP«rtt17 

(CQO1-91-002] 

Drawbridge  Operatkm  ReguMtoaa; 
Neponsat  River,  MA 

AQCNCy.  Coaat  Guard.  DOT. 
action:  Proposed  rule. 

SUMMAKK  At  die  raqoeat  tA  the 
Massachusetts  Department  of  PuUic 
Works  (MDPW).  the  Co«t  Genxd  is 
considering  a  '•*««»«>g|P  to  die  regal^iaos 
governing  the  Granite  Avenue  Bridge 
over  the  hfeponset  River  mile  2.5 
between  Beeten  and  Nfilton. 
Massachwsetts.  1^  requiring  dtat  a  24 
hear  advance  notice  be  given  at  aH 
tinwa  frtMR  Janoary  1  toMardt31.  This 
proposal  is  being  made  because  there 
have  been  no  requests  for  openings 
during  the  winter  months  for  the  past 
foer  years.  This  proposal  shooM  relieve 
the  brfdge  owner  of  die  burden  of  having 
a  person  constantly  available  to  open 


Fadml 
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the  draw  during  the  winter  months,  and 
should  std!  provide  for  tfie  reasonable 
needs  of  nsvigstion. 
OATIS:  Comments  must  be  received  on 
or  before  March  18. 1981. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (obr).  First  Coast 
Guard  District  Bldg.  135A,  Governors 
Island,  NY  10004-5073.  The  comments 
and  other  materiats  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  that  addreaa  and  at  our 
Boston  office  located  at  408  Atlantic 
Ave.,  Rm.  628.  Boston.  Massachusetts. 
Normal  office  hours  are  between  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  Federal  hofidays.  Comments  may 
also  be  hand-delivered  to  these  offices. 
FOft  RlimiDI  MFOHMATIOII  CONTACT: 
William  C.  Heming,  Bridge 
Administrator,  First  Coast  Guard 
District  (212)  688-7170; 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
partidpate  in  this  ndenakbig  by 
submittiag  written  views,  eoumieiits. 
data,  or  arguments.  Rersons  submitting 
comments  sbotdd  iiwhide  tfieir  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Person  desiring  acknowledgment  that 
their  onwmwnts  have  been  received 
shoohl  endoae  a  stamped  self- 
addreased  post  card  or  envek^e. 

The  Commander,  First  Coast  Gaard 
District  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  oo  this  propoaaL 
The  proposed  regulations  may  be 
changed  in  U^  of  coasments  received. 

OraftiBg  lafonnalieB 

The  draftees  of  these  regulations  are 
lieutenant  John  McDonald.  Project 
Officer,  and  Lieutenant  John  Gately, 
project  attomey. 

Discussioa  of  Proposed  Begnhtions 

Hie  Granite  Ave.  Bridge  crosses  d» 
NepoBset  River  at  mfle  2J}  betvreen 
Boston  and  Milton.  Massachusetts.  The 
bridge  provides  a  vertical  dearance  of  6' 
above  mean  hi^  water  and  16'  above 
mean  low  water.  The  current  regulations 
for  the  Bridge  provide  tfaet  the  draw 
open  on  sigpal  at  all  times  from  hiay  1 
through  October  31,  and  from  8  ajB.  to  4 
p.m.  Noveaaber  1  throoq^  April  3a  At  all 
other  times  the  draw  will  open  on  signd 
for  commercial  and  recKatkoal  vessels 
if  at  least  24  bouts  advaace  notice  is 
given.  The  Masaaduisetts  Department  of 
Public  Wori(s  requested  the  regnladoa 
chanigie  because  HO  reqeest  fer  openingt 
had  be«i  received  fas  the  peat  faar 
years  during  the  winter  months  from 
January  1  througk  Match  31.  The 


proposed  reviaioa  to  the  regulations 
would  require  dearaacs  gaeges  at  the 
drawbridge  to  miniiaiTie  maeeessary 
openings  of  the  bridge  and  faeibtate 
traosit  by  smaller  vessels  when  the 
bridge  is  on  24  hour  advance  notice. 
Additionally,  the  changes  would  correct 
the  mileage  and  location  of  the  bridge. 

Ecsnoodc  Assesamant  and  GertfficatioB 

These  proposed  regtdations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation,  and  nonsignfficant  under  the 
Department  of  Transportation  regulatory 
polides  and  procedures  (44  FR  11034; 
February  2S.  1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  fuU  regulatory  evaluation 
is  unnecessary.  This  is  because  the 
regulation  wiU  not  prevent  the  passage 
of  vessels  but  just  require  advance 
notice  if  opeinngs  are  required. 
AdditionaUy.  the  one  yacht  club  above 
the  bridge  removes  its  decks  and  shuts 
down  water  related  activify  during  this 
period.  Since  the  economic  impact  of 
this  proposal  is  expected  to  be  si^iimal, 
the  Coast  Guard  certifies  that,  if 
adopted,  it  will  not  have  a  significant 
ecoBoaiic  impact  on  a  substantial 
number  of  small  entities. 

FederaKsm  ImpKcatibn  Assessment 

This  action  has  been  anafyzed  under 
the  priadples  and  criteria  in  Executive 
Order  12612.  and  it  has  been  detcnmncd 
that  this  prt^xMed  rule  does  not  have 
suffioent  federalism  implicatiois  to 
warrant  preparation  of  a  federal 
assessment 

List  of  Sobjects  hi  33  CFR  Part  117 

Bridges. 

Regtilatiana 

In  consideratioa  of  die  foregoing,  the 
Coast  Guard  proposes  to  «nend  part  117 
of  title  33,  Code  hi  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  auttiorify  dtation  for  part  117 
continues  to  read  as  follows: 

Anihority:  33  U.S.C  499;  49  CFR  1.46: 33 
CFR  l.(»-l(g). 

2.  Section  117.611  is  revised  to  read  as 
follows: 


short  blacts  of  a  whistle,  horn,  or  a 
telephone  request. 

(b)  The  bridge  owner  shall  provide 
and  keep  in  goad  legible  condition 
clearance  gauges  with  figures  not  less 
than  10  faKhcs  hi^  designed,  instatled 
and  maintained  according  to  the 
provisions  of  %  118.180  of  this  chapter. 

(c)  Open  on  signal: 

(1)  May  1  dmmgh  October  31.  at  all 
times. 

(2)  April  1  dirou^  April  30  and 
NoveB:^>er  1  dirough  December  31,  from 
8  a.m.  through  4  p.m. 

(d)  Open  on  signal  if  at  least  24  boars 
advance  notice  is  given  at  all  other 
times  except  as  provided  in  (a)  and  (c) 
above. 

Dsted:  Jamrery  28, 1991. 
RJ.  Rybadd. 

Rear  Admirvl,  US  Coast  Guard  Commander, 
First  Coast  Guard  District. 
[FR  Doc.  91-2438  Filed  1-31-91: 8:45  am) 
BILUNe  COOC  4t1»-14-« 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 

RIN  2900-AC70 

Transportation  of  Ctriinants  and 


S  117.611 

The  draw  of  the  Granite  Ave.  Bridge, 
mile  2.5  between  Boston  and  Milton^ 
Massachusetts,  operates  as  follows: 

(a)  Public  vessels  of  ^  United  States, 
vessels  in  distress,  and  state  or  local 
vessels  used  for  pnbife  safety  siadl  be 
passed  as  aoon  aa  poea&le.  The  opening 
signal  frsB  these  vesseks  is  fear  or  aum 


agency:  Department  of  Veterans 

AKairs. 

ACTION:  I>roposed  regulations. 

SWMMARV:  The  Department  of  Veterans 
A^airs  (VA)  proposes  to  amend  the 
r^ttlations  Ant  govern  VA's  piogram  to 
provide  for  the  transportation  of 
claimants  and  beneficiaries.  Thia 
amenthnent  which  iotplements  new 
travel  provisions  of  Public  Law  100-322. 
wiU  authorize  beneficiary  travd 
payments  for  ehgible  veterans  and 
beneficiariea  for  medically  indicated 
special  modes  of  transportation.  pabBc 
transportation,  or  mileage 
reimbursement  where  pobEc 
transportation  is  not  reasonably 
accessible  or  is  medicaUy  inadvisable.  A 
deductible  woidd  appfy  except  for 
veterans  or  benefidaries  who  require  a 
special  mode  of  transportation  and 
veterans  or  benefidaries  scheduled  for 
compensation  and  penaion 
examinationa. 

dates:  Written  ceennents  must  be 
received  on  or  befwe  March  4, 1993. 
CoawieBts  wiQ  be  avaflable  for  public 
inspection  untfi  March  13, 1991.  These 
regulations  are  proposed  to  be 
retitMctively  effective  July  1. 1968.  as 
required  by  law. 
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:  Inteiettod  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  to  the 
Secretary  of  Veterans  A£fairs  (271A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avoiue.  NW..  Washington.  DC 
20420. 

All  written  comments  received  will  be 
available  for  public  inspection  only  in 
the  Veterans  Services  Unit,  room  132  of 
the  above  address,  between  the  hours  of 
8  a.m.  and  4:30  pjn.,  Monday  through 
Friday  (except  holidays)  until  March  13, 
1991. 


IkTMN  CONTACT: 
Paul  C  Tryhus,  Chiet  Policies  and 
Procedures  Division  (161B).  Medical 
Administration  Service,  Veterans  Health 
Services  and  Research  Administration. 
(202)  233-2143. 

tummnfTARV  mtommation:  Section 
111  of  title  38.  United  States  Code,  in 
conjunction  with  certain  other  title  38 
authorities,  provides  a  discretionary 
program  for  the  payment  of  the 
necessary  travel  expenses  of  certain  VA 
beneficiaries.  These  benefits  were 
significantly  reduced  by  1987 
amendments  to  the  governing 
regulations  located  at  38  CFR  17.100, 
Transportation  of  claimants  and 
beneficiaries  which  eliminated  VA 
payments  for  the  veteran  patients  who 
live  within  a  100  mile  radius  of  the 
facility  at  which  they  seek  health  care, 
except  for  emergency  travel  by  special 
modes  of  transportation. 

The  Veterans'  Benefits  and  Services 
Act  of  1988,  Public  Law  100-322,  section 
108,  restores  in  large  part  VA  travel 
reimbursement  benefits.  It  requires  that, 
if  VA  provides  any  beneficiary  travel 
reimbursement  under  section  111  in  any 
given  fiscal  year,  then  payments  must  be 
provided  in  that  year  in  the  cases  of 
travel  for  health-care  services  for  all  the 
categories  of  beneficiaries  specified  in 
the  statute.  In  order  to  limit  the  overall 
cost  of  this  program,  the  law  imposes  a 
$3  one-way  deductible  applicable  to  all 
travel  except  for  veterans  otherwise 
eligible  for  beneficiary  travel 
reimbursement  who  are  traveling  by 
special  modes  of  transportation  (as 
defined  in  these  regulations],  or  to 
receive  a  compensation  and  pension 
examination.  In  order  to  limit  the  overall 
impact  on  veterans  whose  clinical  needs 
dictate  frequent  travel  for  VA  medical 
care,  an  $18  per  calendar  month  cap  on 
the  deductible  would  apply  for  those 
veterans  wdio  are  pre-approved  as 
needing  to  travel  on  a  frequent  basis. 
Among  the  proposed  amendments  to  the 
regulations  are  several  provisions 
intended  to  clarify  the  nwmning  of  terms 
used  in  the  law.  They  define  the  term 
"unable  to  defray  the  e^qienses  of 


travel"  to  include  service-connected 
veterans  rated  at  least  30%,  and 
veterans  traveling  in  connection  with 
treatment  of  a  service-connected 
disability.  That  will  assure  diat  those 
veterans  are  able  to  receive  the  same 
benefit  that  nonservice-connected 
veterans  can  receive  to  travel  by  a 
special  mode  of  transportation,  such  as 
an  ambulance,  when  necessary.  The 
regulations  also  clarify  the  meaning  of 
severe  financial  hardship  for  purposes 
of  waiving  the  deductible.  They  state 
that  hardship  will  result  when  loss  of 
employment,  illness  or  dlsabilify  cause 
income  to  drop  below  the  maximum 
level  of  VA  pension,  which  in  1990  is 
$10,824  for  a  single  veteran.  Finally,  the 
regulations  clarify  which  persons  in 
addition  to  veterans  are  eligible  to 
receive  beneficiary  travel  payments, 
including  attendants  when  it  has  been 
determined  in  advance  that  the 
beneficiary's  physical  or  mental 
condition  requires  the  presence  of  an 
attendant. 

These  proposed  regulatory 
amendments  are  considered  nonmajor 
under  the  criteria  of  Executive  Order 
12291,  Federal  Regulation.  They  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more:  they  will  not  result 
in  major  increases  in  costs  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions,  nor  will 
they  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivify,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  the  Department  of 
Veterans  Affairs  hereby  certifies  that 
these  proposed  regulations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibihfy  Act, 
5  U.S.C.  601-612.  These  proposed 
regulations  concern  the  provision  of 
beneficiary  travel  reimbursement  to 
specified  categories  of  eligible  veterans. 
No  paperwork,  administrative  or  other 
regulatory  burdens  are  imposed  upon 
small  entities. 

The  Catalog  of  Federal  Domestic 
Assistance  number  if  84.001. 

List  of  Subjects  in  38  CFR  Part  17 

Alcoholism.  Claims.  Dental  health. 
Drug  abuse.  Foreign  relations. 
Government  contracts.  Grants 
programs-health.  Health  care.  Health 
facilities.  Health  professions,  Medical 


devices.  Medical  research.  Mental 
health  programs.  Nursing  homes. 
Phillippines.  Veterans. 

Approved:  Noveml)er  29. 1990. 

Edward ).  Derwinski, 

Secretary  of  Veterans  Affairs. 

38  CFR  part  17,  Medical  is  proposed  to 
be  amended  as  follows: 

PART  17-[AMENDED] 

1.  In  §  17.100.  the  introductory  text 
and  paragraphs  (e),  (h),  (i),  and  (m)  are 
removed,  paragraphs  (a)  through  (d). 
and  (f).  (g),  (j).  (k),  (I)  are  redesignated 
(f)  through  (n),  respectively,  and  new 
paragraphs  (a)  through  (e)  are  added  to 
read  as  follows: 

917.100   Transportation  Of  Claimants  and 
beneficiaries. 

(a)  Each  fiscal  year,  the  Secretary 
shall  determine  whether  VA  will  pay 
beneficiary  travel  in  that  year,  ff  travel 
will  be  provided,  it  shall  be  paid  in 
accordance  with  these  regulations. 

(Authority:  38  U.S.C.  111.  as  amended  by 
section  IDS,  I>ub.  L 100-322) 

(b)  Transportation  at  Government 
expense  shall  be  authorized  for  the 
following  categories  of  VA  beneficiaries, 
subject  to  the  deductible  established  in 

9  17.101.  "Limitations": 

(1)  A  veteran  or  other  person  traveling 
in  connection  with  treatment  for  a 
service-connected  disabilify 
(irrespective  of  percent  of  disabilify). 

(2)  A  veteran  with  a  service- 
connected  disabilify  rated  at  30  percent 
or  more,  for  treatment  of  any  condition. 

(3)  A  veteran  receiving  VA  pension 
benefits. 

(4)  A  veteran  whose  annual  income, 
as  determined  under  38  U.S.C.  503,  does 
not  exceed  the  maximum  annual  rate  of 
pension  which  would  be  payable  if  the 
veteran  were  eligible  for  pension,  or 
who  is  unable  to  defray  the  expenses  of 
travel. 

(c)  Transportation  at  Government 
expense  shall  be  authorized  for  the 
following  VA  beneficiaries  without  their 
being  subject  to  the  deductible 
established  in  {  17.101,  "Limitations": 

(1)  A  veteran  traveling  in  coimection 
with  a  scheduled  compensation  or 
pension  examination. 

(2)  A  veteran  or  other  person  traveling 
by  a  specialized  mode  of  transportation 
such  as  an  ambulance,  ambulette,  air 
ambulance,  wheelchair  van,  or  other 
vehicle  specially  designed  to  transport 
disabled  individuals  provided: 

(i)  A  physician  determines  that  the 
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special  mode  of  travel  is  medically 
required; 

(ii)  The  person  is  unable  to  defray  the 
expenses  of  the  travel;  and 

(iii)  The  travri  is  aulfaoraed  in 
advance  or  was  nudcrt^en  fai 
connection  wtdi  a  sisdica!  emergency 
sock  that  delay  to  obtain  attfhorisation 
would  be  hazsfdous  to  the  peiaoB's  life 
or  health. 

(3)  Patient  is  in  receipt  of  VA  pension 
(or  has  nrnaal  income  diat  does  not 
exceed  the  pension  rate). 

(d)  For  the  purposes  of  diis  section, 
the  term  "other  person"  refers  to: 

(1)  An  attendant  when  it  has  been 
determined  in  advance  that  die 
beneficiary's  physical  or  mental 
condftioa  requires  the  presence  of  an 
attendant 

(2)  A  dependent  or  surviiror  receiving 
care  in  a  VA  faciUfy  under  38  U.S.C.  013. 

(3)  Members  of  the  veteran's 
immediate  family,  the  veteran's  legal 
guardian,  or  the  individual  in  whose 
household  die  veteran  certifies  an 
intention  to  Kve,  when  the  veteran  is 
receiving  services  under  38  U.SH 
601(6)(B). 

(e)  A  veteran  or  other  person  shall  be 
considered  unable  to  defray  die 
expenses  of  travel  if: 

(1)  Annual  income  for  the  year 
immediate  preceding  the  application 
for  benefits  does  not  exceed  the 
maximum  annual  rate  of  pension  which 
would  be  payable  if  die  person  were 
eligible  for  pension;  or 

(2)  The  person  is  able  to  demonstrate 
that  due  to  circumstances  such  as  loss  of 
employment  or  incurrence  of  a 
disabibfy,  income  in  the  year  of 
api^ication  wiO  not  exceed  the 
maximum  annual  rate  of  pension  which 
would  be  payable  if  the  person  were 
eligible  for  pension;  or 

(3)  Hie  person  has  a  service- 
connected  disabilify  rated  at  least  30%; 
or 

(4)  The  person  is  traveling  in 
coanectioo  with  treatment  of  a  service- 
connected  disabilify. 

(Authority:  3B  U.S.C  Ml,  as  amendled  by 
section  MS,  Psb.  L 100-322) 


117.100  [Amendedl 

^  In  redesignated  paragraph  (h)  the 
laat  sentence  is  removed. 

3.  1m  redesi^ated  par^raph  (k) 
renwve  the  phrase  "exceptiea  de&iad  in 
paragraph  (h)(1)  of  Mt  aecttoB"  and 
add.  in  itapiaoe;  the  phnae  "hmitatioas 
described  hi  1 17.101,  tJrittinns''. 


4.  In  redesignated  paragraph  (k) 
remove  the  phrase  "exceptions  defined 
in  paragraph  (h)  of  this  sectron"  and 
add,  in  its  place,  the  phrase  "liautatiOBS 
described  in  {  17.101,  Limitations". 

H  17.101  aiMf  t7.102  [fledsslgnalettas 
K  17.102  and  17.103] 

5.  Sectkms  17.101  ud  17.102  are 
redesignated  as  ||  17.102  and  17^03, 
respecdvefy,  and  a  new  i  17.101  is 
added  to  read  as  Coilows: 

$17,101    Unftations. 

(a)  VA  shall  deduct  from  amounts 
payable  to  persons  under  {  17.100fb),  an 
amount  equal  to  $3  for  each  one-way 
trip  to  a  VA  faciUfy,  up  to  a  maximum  of 
$18  in  any  calendar  month.  Persons 
required  to  make  more  than  six  one-way 
visits  per  calendar  mondi  will  receive 
fiin  travel  reimbursement  after  die  $18 
c^  is  met 

(b)  The  provisions  of  subsection  (a) 
may  be  waived  when  imposition  of  fte 
deductible  would  cause  severe  financial 
hardship.  Loss  of  employment  or 
sudden  ifiness  or  disabibfy  causing  the 
beneficiary's  income  in  the  year  of 
application  to  fall  below  the  raaxinmrn' 
level  of  VA  pension  shall  be  deemed  to 
constitute  severe  finandal  hardship. 

(c)  Transportation  will  not  be 
authorized  for  the  cost  of  travel  by  taxi 
or  a  hired  car  for  visualfy  impaired 
veterans  (as  s  special  mode],  or  by 
privately  owned  vehicle  in  any  amotrat 
in  excess  of  the  cost  of  such  travel  by 
other  forms  of  public  transportation 
unless  public  transportaticw  is  tiot 
reasonably  accessible  or  would  be 
medically  inadvisable. 

(d)  Tran^iortation  will  not  be 
aulhiasized  for  the  cost  of  travel  in 
excess  of  the  actnat  v^ense  mctuTed  by 
any  person  as  certified  by  that  person  in 
writing. 

(AadMtity:  3t  U3Xlin,  as  aiMnded  by 
Section  108,  Pub.  L 100-322) 

[FR  Doc.  91-2378  Filed  1-31-91;  8:45  am) 
BtUMQ  cooc  ssao-oi-n 


FEDERAL  COMMUMCATtONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  Na  90-4,  DA  SI-OO) 

Cable  Sarvlce;  Effective  Competition 
StandMtf  for  CoWo  Biile  S«r«ta» 
RatM 

AOCNCV:  Federal  CoBununications 

Commission. 

ACnON:  Proposed  rule;  etdcr  extending 

time. 


OUMMARY:  Action  taken  herein  extends 
the  time  for  fHing  comments  and  repfy 
comments  to  the  Pinlher  Notice  of 
Proposed  Rule  Making  m  MM  Docket 
No.  90-4, 56  FR  408  (Jmraary  4, 1991). 
This  FVirdier  Notice  proposes  revision  to 
the  rules  for  determining  whether  a 
cable  system  is  subject  to  effective 
competidon  and  thus  exempt  from  rate 
regulation  of  basic  cable  service  by  its 
local  fianddsing  audiorify.  The  Ftnlher 
Notice  also  seeks  comment  on  proposals 
regarding  the  standards  for  rate 
regulation  hi  sitaetfons  where  effective 
competition  does  not  exist.  The  National 
Association  of  Broadcasters  and  the 
Assodatkm  of  Independent  Television 
Stations,  Inc,  requested  the  extension  of 
time.  In  view  of  the  interest  in 
developing  a  conplete  record  in  dds 
proceeding  and  the  Iflcelihood  that  a 
brief  delay  in  filing  comments  may 
ultimately  expedite  a  sound  resohition 
pf  this  natter,  we  find  the  requested 
extension  of  time  warranted. 

OAtn:  Comments  are  dee  on  Febraary 
14, 1991,  and  reply  comments  arc  dae  on 
March  1.1991. 


\  Federal  Conrnnnrications 
Commission,  Washington,  DC  20554. 

FOR  SUftCMCII  MFOMHATIOM  CONTACT. 

Marcia  Glaubermaa.  Mass  Media 
Bureau  (202)  632-6302. 

SUFMJaiCNTAflV  mFOflMATHM: 

Order  Gtanting  Motion  far  Extension  o£ 
TmM  To  File  Comments 

In  the  Matter  at  letTwettasHno  of  the 
effective  coapetitian  standard  for  tlie 
regulation  of  cable  televisioB  basic  service 
rates. 

Adopted:  January  25, 1991;  Released: 
January  25, 1991; 
By  the  Chief,  Mass  Media  Bureau: 

1.  On  December  13, 1990,  the 
Commission  adopted  a  Further  Notice  of 
Proposed  Rule  Mridng  (Further  Notice] 
in  diis  proceedfaig,  50  PR  406  (January  4, 
1991),  proposing  to  revise  its  rules  for 
determining  whether  a  cable  system  is 
subject  to  effective  competition  and  thus 
exempt  from  rate  regulaition  of  basic 
cable  service  by  its  local  irandiising 
authorify.  The  Further  Notice  also  seeks 
comment  on  proposals  regarding  the 
standards  for  rate  regulation  in 
situations  where  ^ective  competition 
does  not  exist  Comments  are  currently 
due  on  January  31, 1991,  and  reply 
comments  are  due  on  February  15, 1991. 

2.  On  January  18, 1991,  the  National 
Association  of  Broadcasters  (NAB)  and 
the  Association  of  Independent 
Television  Stations,  Inc.  (INTV), 
submitted  a  johit  aiotioa  to  extend  the 
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date  for  filing  comments  to  February  14. 
1991  and  the  date  for  filing  reply 
comments  to  March  1, 1901.  NAB  and 
INTV  state  that  the  Further  Notice 
includes  several  new  proposals  for 
determining  when  cable  systems  can  be 
deemed  to  face  effective  competiton, 
such  as  a  penetration  factor  and  a 
behavioral  test  They  also  observe  that 
the  Further  Notice  seeks  comment  on 
the  relationship  of  must  carry  rules  to 
the  balance  Congress  sought  to  establish 
in  the  Cable  Communications  Policy  Act 
of  1964,  an  issue  not  previously  raised  in 
this  proceeding.  Moreover,  NAB  notes 
that  its  position  on  these  issues  cannot 
be  finalixed  until  the  conclusion  of  its 
Television  Board's  winter  meeting, 
which  will  be  one  day  before  the  present 
due  date  for  comments.  For  these 
reasons,  NAB  and  INTV  seek  an 
extension  of  time  to  ensure  fully 
considered  responses  to  the  proposals. 

3.  The  Further  Notice  comment  filing 
dates  reflect  the  Commission's  interest 
in  resolving  the  matters  raised  in  a 
prompt  fashion.  However,  we  recognize 
the  significance  of  our  rules  in  this  area 
for  cable  subscribers,  cable  system 
operators,  and  other  participants  in  the 
market  and  that  new  and  important 
issues  relating  to  matters  of  interest  to 
broadcasters  have  been  raised. 
Accordingly,  in  view  of  the  interest  in 
developing  a  complete  record  in  this 
proceeding,  and  the  likelihood  that  a 
brief  delay  in  filing  comments  may 
ultimately  expedite  a  sound  resolution 
of  this  proceeding,  the  filing  dates  for 
comments  and  reply  comments  will  be 
extended  as  requested. 

4.  Accordingly,  it  is  ordered  that  the 
dates  for  filing  comments  and  reply 
comments  in  response  to  the  above 
referenced  Further  Notice  of  Proposed 
Rule  Making  are  extended  to  February 
14, 1991,  and  March  1, 1991.  respectively. 
This  action  is  taken  pursuant  to 
authority  provided  in  section  4(i)  of  the 
Communications  Act  of  1934,  as 
amended,  and  S  0.283  of  Qie 
Commission's  rules. 

5.  For  further  information  concerning 
this  proceeding,  contact  Marcia 
Glauberman,  Mass  Media  Bureau,  (202) 
632-6302. 

Federal  Communicatioas  Ck>mmis8ion. 

Roy  |.  Stewart. 

Chief.  Man  Media  Bureau. 

(FR  Doc.  91-2379  FUad  1-31-01: 8:45  am] 
I  COM  sn>-*i-« 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 

[Ex  Pan*  Na  334  (Sub.  No.  •);  Ex  Part*  No. 
334  (Sub.  Na  tA)] 

Joint  Patltlon  for  Rulainaking  on 
RaHroad  Car  HIra  Companaation;  Joint 
PatWon  for  Examirtion  of  Artaltratlon 
Rula  From  Application  of  49  U^C. 
10706  and  Motion  to  Olamlaa 

AOENCV:  Interstate  Commerce 
Commission. 

actwn:  Proposed  Rule:  Correction. 

•UMMAMV:  The  Commission  is  correcting 
an  error  in  the  Notice  of  proposed  rule 
and  proposed  exemption  of  car  hire  rate 
arbitration  rule  published  in  the  Federal 
Register  January  17, 1991,  at  56  FR  1781. 
The  dates  and  addresses  and  other 
information  stated  in  that  notice  are 
correct. 

FOR  FURTHER  INFORMATION  CONTACT: 
lospeh  H.  Dettmar  (202)  275-7245  [TDD 
for  hearing  impaired:  (202)  275-1721]. 
SUPPLEMCNTARV  INFORMATION: 

List  of  Subjects  in  49  CFR  Part  1033 

Railroads. 
PART  1033— CAR  SERVICE 

1.  The  authority  for  part  1033 
continues  to  be  proposed  to  be  revised 
as  follows: 

Authority:  49  U.S.C.  10321. 10320, 11121, 
and  11122: 5  U.S.C.  553. 

91033.1    [Corrected] 

2.  In  S  1033.1.  in  paragraph  (b)(1),  the 
reference  to  "paragraph  (a)(3)"  should 
correctly  read  "paragraph  (b)(3)." 

Decided:  January  25. 1991. 

By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  Emmett.  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L.  Strickland.  |r.. 
Secretary. 
[FR  Doc.  91-2421  Filed  1-31-91;  8:45  am] 

rnXINQ  COOe  TOSS-Ot-M 

DEPARTMENT  OF  THE  INTERIOR 
Fiah  and  WIMIIfa  Sarvica 
S0CFRPart17 
RtN  1018-ABS2 

Endangarad  and  Thraatanad  WHdlifa 
and  Planta;  Raopaning  of  Commant 
Parted  on  Propoaad  Ttwaatanad  Statua 
for  Spiranthaa  dlluvMla  (Uta  ladlaa'  - 
traaaaa)  From  ttia  Stataa  of  Colorado. 
Navada.  and  Utah 

AOINCV:  Fish  and  Wildife  Service, 
Interior. 


ACTION:  Proposed  rule:  reopening  of 
comment  period. 

SUMMARY:  Because  of  requests  by  a 
county  government  and  a  private 
company,  the  Fish  and  Wildlife  Service 
gives  notice  of  reopening  the  comment 
period  on  the  proposed  determination  of 
threatened  status  for  the  plant  species 
Spiranthes  diluvialis  (Ute  ladies'  • 
tresses).  This  species  historically 
occurred  along  relatively  low  elevation 
riparian  areas  in  Colorado,  Nevada,  and 
Utah.  Reopening  the  comment  period 
will  allow  comments  on  this  proposal 
from  all  interested  parties. 

OATCS:  Comments  will  now  be  received 
until  March  15. 1991. 

ADORESSCS:  Written  comments  and 
materials  concerning  this  proposal 
should  be  sent  to  the  Field  Supervisor, 
Fish  and  Wildlife  Enhancement,  U.S. 
Fish  and  Wildlife  Service,  2060 
Administration  Building,  1745  West  1700 
South.  Salt  Lake  City.  Utah  84104. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Larry  England  at  the  above 
address,  telephone:  (801/524-4430  or 
FTS  588-4430). 

SUPPtXMENTARY  INFORMATION: 
Background 

Spiranthes  diluvialis  was  historically 
found  in  low  elevation  riparian  and 
similar  wetland  areas  in  the  eastern 
Great  Basin  of  western  Utah  and 
adjacent  Nevada,  in  riparian  areas  at 
scattered  locations  on  the  Colorado 
Plateau  in  eastern  Utah  and  in  riparian 
areas  at  scattered  locations  along  the 
eastern  foot  of  the  Front  Range  in 
Colorado.  The  species'  historical 
populations  in  the  Great  Basin  and  its 
historical  populations  in  El  Paso  and 
Weld  counties.  Colorado,  are  presumed 
to  be  extinct.  The  species'  remaining 
populations  in  the  Colorado  Plateau  of 
eastern  Utah  and  along  the  Front  Range 
of  Colorado  are  very  small  and 
vulnerable  to  possible  extinction  in  the 
future.  The  species  is  vulnerable  to    . 
degradation  of  its  riparian  habitat. 

On  November  13, 1990.  the  Service 
published  in  the  Federal  Register  (55  FR 
47347)  a  proposal  to  list  Spiranthes 
diluvialis  as  threatened.  "The  comment 
period  on  the  proposal  originally  closed 
on  January  14. 1991.  The  Service  has 
been  requested  by  a  county  government 
and  a  private  company  wiUi  an  interest 
in  the  sf>ecies'  habitat  to  extend  the 
public  comment  period  to  allow  them 
the  necessary  time  to  review  and 
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comment  on  the  original  proposal. 
Therefore,  the  Service  is  exending  the 
public  comment  period.  Written 
comments  may  now  be  submitted  until 
March  IS,  1991,  to  the  Service  office  in 
the  "ADORBSSIS"  section  of  this  notice. 

Author 

The  primary  author  of  this  proposed 
rule  is  John  L  England,  U.S.  Fish  and 
Wildlife  Service,  Salt  Lake  City,  Utah 
(801/524-4430  or  FTS  588-4430,  see 
"ADORESSSS"  above). 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  et  seq.J. 

list  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements  and 
Transportation. 

Dated:  January  28, 1991. 
John  L  Spinks.  Jr., 

Deputy  Regional  Director,  Fish  and  Wildlife 
Service. 

(FR  Doc.  91-2377  Filed  1-31-91;  8:45  amj 
BHxma  cooe  4310-ss-ii 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Admlniatratlon 

50  CFR  Part  216 
[Docket  Na  90119S-029e] 
RIN  064S-AD71 

Disposition  Of  TIssuas  From  Strandad 
Marina  Mammala 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Extension  of  comment  period. 

SUMMARY:  NMFS  extends  the  comment 
period  concerning  the  disposition  of 
tissues  from  stranded  marine  mammals. 
The  first  notice  was  published  in  the 
Federal  Register  on  December  20, 1990 
(55  FR  52194).  The  extension  was 
requested  by  institutions  interested  in 
submitting  comments. 
dates:  Comments  on  the  proposed  rule 
must  be  postmarked  on  or  before  March 
1,1991. 

ADDRESSES:  Comments  should  be 
mailed  to  Dr.  Nancy  Foster,  Director, 
Office  of  Protected  Resources  (F/PR). 
National  Marine  Fisheries  Service,  1335 
East- West  Highway,  Silver  Spring.  MD 
209ia 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Wilkinson.  Permits  Division. 
Office  of  Protected  Resources,  Silver 
Spring,  MD,  301-427-2322. 


Dated:  January  25. 1991. 
Michael  F.Tilfanao. 

Deputy  Assistant  Administrator  for  Fisheries. 
[FR  Doc  91-2345  Filed  1-31-01;  8:45  amJ 
MUMQ  COOE  S810-22-M 

50  CFR  Part  301 
[Docket  Na  M123S-033S] 

Pacific  Haltt>ut  Flaharlas 

agency:  National  Marine  Fisheries 
Services  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  proposed  catch 
sharing  plan  in  Area  2A;  extension  of 
comment  period. 

summary:  NOAA  recently  announced  a 
proposed  continuation  into  1991  of  the 
1990  Catch  Sharing  Plan  developed  by 
the  Pacific  Fishery  Management  Coimcil 
to  allocate  the  catch  of  Pacific  halibut 
between  treaty  Indian  and  non-Indian 
commercial  and  recreational  fishermen 
in  International  Pacific  Halibut 
Commission  statistical  Area  2A  (see  56 
FR  1378.  January  14. 1991).  Written 
comments  on  the  proposed  catch  sharing 
plan  were  to  be  submitted  to  the 
Northwest  Region  on  or  before  January 
15, 1991,  a  date  that  did  not  provide 
adequate  opportunity  for  public 
comment.  NOAA,  therefore,  extends  the 
comment  period  for  receipt  of  written 
comments  to  February  19, 1991. 
dates:  Written  conunents  on  the 
proposed  plan  must  be  received  by 
February  19 1991. 

ADDRESSES:  Send  comments  to  Rolland 
A.  Schmitten,  Director,  Northwest 
Region.  NMFS,  7600  Sand  Point  Way 
NE..  Seattle,  Washington  98115. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Robinson.  206-526-6140. 

Dated:  January  28, 1991. 
Richard  H.  Schaefer. 

Director,  Office  of  Fisheries  Conservation  and 

Management  National  Marine  Fisheries 

Service. 

[FR  Doc.  91-2444  Filed  1-31-91;  8:45  am) 
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50  CFR  Parts  61 1, 672,  and  675 
[Docket  No.  901 10S-O3O8] 
RIN0648-AO44 

Foraign  FMiIng;  Qroundflah  of  tha  Guff 
of  Alaaka  and  Qroundflah  Fiahary  of 
ttM  Baring  Saa  and  Alautlan  lalanda 
Araa 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Proposed  rule;  request  for 
comments. 


r.  NOAA  proposes  product 
recovery  rates  (PRRs)  for  groundfish 
product  types  for  piuposes  of  managing 
groundfish  harvests  off  Alaska.  This 
action  is  necessary  to  solicit  comments 
fit>m  the  fishing  industry  abot  PRRs  for 
known  product  types,  which  will  be 
used  in  conjunction  with  other 
regulatory  measures.  It  is  intended  to 
promote  the  goals  and  objectives  of  the 
North  Pacific  Fishery  Management 
Council  (Council)  with  respect  to 
groundfish  management  off  Alaska. 

DATES:  Comments  are  invited  until 
March  4, 1991. 

ADDRESSES:  Comments  may  be  sent  to 
Steven  Pennoyer,  Director,  Alaska 
Region,  National  Marine  Fisheries 
Service.  P.O.  Box  21668,  Juneau.  Alaska 
99802.  Copies  of  the  environmental 
assesment/regulatory  impact  review 
(EA/RIR)  may  be  obtained  from  the 
same  address.  Comments  on  the 
environmental  assessment  are 
particiilarly  requested. 

FOR  FURTHER  INFORMATION  CONTACT 

Ronald  J.  Berg  (Fishery  Management 
Biologist,  NMFS),  907-586-7230. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
of  the  Gulf  of  Alaska  and  Bering  Sea 
and  Aleutian  Islands  Area  are  managed 
by  the  Secretary  of  Commerce 
(Secretary)  under  the  Fishery 
Management  Plans  for  the  Gulf  of 
Alaska  Groundfish  Fishery  (GOA  FMP) 
and  Bering  Sea /Aleutian  Islands 
Groundfish  (BSAI  FMP).  The  FMPs  were 
prepared  by  the  Council  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act]  and 
are  implemented  by  regulations  for  the 
foreign  fishery  at  50  CFR  part  611  and 
for  the  U.S.  fishery  at  50  CFR  parts  672 
and  675. 

This  regulatory  amendment  proposes 
PRRs  for  groundfish  product  types 
produced  by  the  groundfish  fishing 
industry  from  species  harvested  off 
Alaska.  Each  PRR  represents  an 
arithmetic  proportion  of  the  amount  of 
product  recovered  from  a  whole  fish 
during  processing  operations.  This 
proportion  is  applied  to  data  supplied  by 
processors  to  determine  landings  by 
species  for  management  of  the  Alaskan 
groundfish  fisheries. 

For  instance,  the  Alaska  Region  is 
currently  applying  PRRs  to  processor 
data  for  certain  product  types  produced 
frt>m  grouncffish  to  manage  harvest 
quotas  and  to  monitor  directed  fishing 
for  groundfish.  Standard  PRRs  for 
monitoring  harvest  quotas  are  used  in 
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mutt  iMtalBiB  a  DaMjr  CnmfaMvB 
Productioii  Uf  fDCPL).  Undtr  tbe 


liMiiitalBaDCH. 


must 

«  We«k^  Fw  *ii  llw  Rapt  (WFm)  li»t 
tunuDSuHBv  dbhmbIIhi  Anmute  oy 
■peda*  aad  ^  product  SaquinoMals 
for  recordkeeping  using  loghenka  have 
been  in  place  since  the  beginning  of  the 
1910  fMilng  year.  Thas  require  records 
of  pnxhict  iw%htB,  a  change  from 
earllec  ragdallana  thai  requlzedaff 
reporting  to  be  done  fai  round  weighL 
Total  aObwable  catch  specifications 
for  groandfiab  spades  or  groundSsh 
complaxea  are  expcassed  in  round 
wei^t  NMFS  monitors  greundflsh 
quotas  by  us&ig  nOTs  to  convert  the 
amounts  of  processed  products  reported 
in  tWWFRatvfBHRf  we^i^ 
equiiaism^  WsftiljIiMim  itrndard  FRRa 
is  necessaif  fcran  IndMenniuiug 
round  welpt  aqalaaiaBta.  la  pedbOB^ 
this  calculation,  the  amount  ctf  product 
would  be  divided  by  the  appropilale 
PML  ia*  eKamphk  ff  1»  bmMc  law  ^) 

of  wibflAlk  IMI^M  V^^^^K  ^A^  W^^ft 

prodacad  asid  Iha  FRR  was  UH  thaa  iie 
raaad  waig^  aftriaaiaal  woald  be  10  at 
However,  tf  Maa  af  Btatam  cat. 
headed-and-flMid  Paeific  ead  weta 
produced  and  tka  PitR  waa  0Jik  tiMB  ttaa 
itMd  mi^%  avdvaMSt  waeU  bo 
10/aS8.  orl7^  at  Tba  lador  nmnMH. 
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remainiaig( 
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overtarvoatiBt  tkan  illka  PUl  bei^ 
usadfoi  lali  aJaliaBa  latofoor  Aan  the 
actual  PRR  occurring  for  a  given  urerlae. 
.k—  u.-  Tih-nlalBi  aaaiiait  nf  hw  iiaaf  Is 
an  ovesnsHmalsd  walaa.  Uaiat  the  abava 
example  flClD  Hi  al  beadod^idfvMad 
Pacific  tai,  aa  ssioaaaas  PBB  9l9A 
would  have  Moallad  ia  a  louad  weighl 
eqaivaleat  af  MO  BBi  bai^  sabtcadad 
from  ikm  faola  laataad  at  VO.  mt 
Fishenaaa  woaid  laea  tha  ofpoitanitf  to 
barvast  lA  nt  in  thto  anoH^la 
CDnvaMalyw  aa  anaaaaaa  PBK  el  QJ» 
wauld  bava  nsaltod  in  a  louad  woi|^ 
equivalent  of  13.3  mt  iootoad  af  17J  ait 
Erronaouaiy  UgliPRlaiasuk  ia 
underestlwBtes  a{  paaailfisli  caught  aad 
iiKaaaaa  tha  UkaUboad  of  an 
overhasvaot  of  ^  oatabnihad  ^uola. 
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and  Aleutian  Islaads  i 
categories  are  composed  of  several 
spoctooL  la  tbe  Gaif  ai  Alaaka.  "oUwr 
speciae"  aioaas-  Atka  anckerel. 
sculpins,  sharks,  skates,  eulacbaa^ 
smelts,  capelin.  squid,  and  octopus.  In 
the  Bering  Sea  and  Aleutian  Islands 
area,  "other  species"  meaas  ocdpina, 
sharks,  skates,  eulachon.  smelts, 
capelin.  and  octopus.  Because  products 
from  each  of  thoaa  spadoo  HiaaM  sooak 
in  specific  FRRs,  records  and  reports  of 
products  feaai  eacb  of  these  spodeo  wW 
be  laqahod  sopaFO<aly  begtening  \m 
1991. 

Slaadosd  FMta  far  BMattoffii^ 
directed  fishing  as  defined  a(  VCFR 
011.92. 011.93. 072.2.  and  075^1  (55  FR 
9087.  klUch  lOL  1900)  would  be  used  to 
calcidate  immd  wei^t  equivalents  from 
product  wetehts  to  mtermina  whether 
amooBts  of  fish  or  fish  products  retained 
on  board  a  vessel  are  wUhin 
percentages  used  to  define  directed 
fishing.  Standard  FVRs  are  necessaiy  to 
enforce  tha  directed  fishing  dedRnition  in 
a  consistaBt  Buanar.  In  the  past 
enibrcemenf  officers  hava  reQed  on 
advice  from  the  vessel  opeiiaior  aa  to 
what  product  recovery  rate  he  waa 
experieadng  at  the  tim&  This  procedure 
led  to  uncertainQes  when  dlSareat 
recovery  rates  were  being  racarded 
among  vessels  fishing  in  relatively  cloae 
proximity  to  each  other  and  processing 
the  same  product  with  the  same 
equipment 

The  SeaatHry  requests  comments  on 
product  types  and  PRRs  that  coidd  be 
uoRBBCi  tor  oafiagng  (ba  grotmnlisn 
fisheriea  MRs  proposed  in  this  notice 
are  aBnoai  averages.  9ach  average  FVRs 
for  groundRsb  harva  been  utilixed  by  the 
Alaska  Dsportaeat  afRsb  aad  Game 
( AOFAG)  and  NMFS  far  cakolatiag 
round  weight  from  ADPIK;  fiak  tickets 
for  purposes  of  monitoriag  qaatas.  Tbeoa 
existlBg  PRRs  annnally  have  undexgone 
extensive  lawiew  aad  updating  hg  a 
team  of  NMFS  and  ADFftG  scientists. 
Data  ata  aot  available  at  this  tlBM  that 
indicate  significant  difiiexencaa  shoukl 
be  expected  between  Gulf  of  Alaska  and 
Bering  Sea^Aleutian  Islands  PRRs. 

With  raspact  to  poBocfc.  saiKos  of 
data  for  PRRs  were  obtained  by  NKffS 
observers  from  the  foint  venture 
fisheries  in  the  Shelikof  Strait  witfiia  (be 
Gulf  of  Alaska  during  the  years  1983 
iMa^  lOiS.  Darii^  miw  dito  aha 
wem  oaMMtod  to  tba  IMag  8aa^ 
Exaa^Mfloo  of  nUb  far  roa  show  that 
they  vary  widely,  ranging  from  3  to 
almost  20  percent  Raaaana  tor  this 
variance  partaia  moady  to  seasoaal 
diCferencaa  between  premature  and 
mature  poHock,  and  between  mature 
and  hycuvte  pollock  roe.  More  fuBy 


hydra  tod  egg  aaca  am  beavior  and  yield 
a  higher  Bocowary  rato  iton  tfnea  tesa 
fully  hydratod  FuAy  bydialed  egg  oaea 
are  lessdooirBbis  aadbaqpaeal^  are  not 
reiaiaod.  AaatfMr  factor  oaaMbatbig  to 
tha  variability  of  lao  lacaaary  rataa  Is 
volume  of  the  catch.  Large  hauls  of 
pollock  are  difficult  to  process. 

retain  eidy  certain  ree  saea  of  the- Mtest 
and  highest  quality.  Roe  that  woaW 
normdiy  be  retained  in  haolr  with  small 
amounts  of  pollock  nuy  not  be  retained 
in  haals  wfA  large  amaantB  tfpt^oek 
nue  to  Uuia  Fsqaveaieiite  e«  proceosnig 
and  volume  of  the  product.  DOta 
collected  by  abawvers  ia  tbe  Bering  Saa 
indicate  that  PRRs  for  roe  are  similiar  to 
the  nrtes  KfujhI  in  Shellliof  Strait. 

A  PRR  of  19J  percent  is  proposed  for 
pollock  roe  for  the  Gulf  of  Alaska  and 
Bering  Sea/Aleutian  Islands  Area.  This 
PRR  is  for  mature  loBMile  pcrilock  wi4b 
utilizable  roe.  It  assumes  that  nwlea  and 
undonitiliaed  or  uarliia  fismalet  aee 
reported  separately,  either  as  another 
product  or  as  dtocardod  Ish.  so  rebuked 
by  logbook  instructiono. 

Ai  thia  tiflM.  28  product  t^tas  asa 
being  used  to  manage  the  groundfish 
fishery.  FSIPS  migbl  uaa  owr  Fiodaets 
to  manage  the  groundfish  fishery  as  well 
ii  adHaonai  proouct  lypeo  aiRi  esipectea 
recovery  rates  become  known.  Other 
product  types  will  be  forthcoming  as 
markets  are  developed.  Names  and 
descriptions  of  caireat  product  typos  are 
as  follows: 

Product  Type  and  Code  Description 


1.  UnprocMMd  whole  fidi  tm  hoBHa 
contumptioQ. 
Whole  Mt  Halt 

Bled 
S.  Throat  or  isthmus  sHt  to  allow  bibod  to 


Gutted 

CBsHyditaadi 
Headed  and  Gottsd  witb  R«e 
&  Haad  noMved  last  before  ar  aft  of  eolar 
bona,  viae—  iwweti,  and  lae  letatwed 
Headsd  *  GwMad,  WasiMn  Ott 
7.  Head  removed  juat  ia  boat  of  theceUar 
bone,  belly  sUt  and  viacera  removed. 

T 


Headed*  Gonad 
8>  Haad 
bone,  baUysU  aad 
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Headed  ft  Gutted,  Tail  Removed 
10.  Head  removed  usually  in  front  of  collar 
bone,  belly  slit  and  viscera  removed,  and 

tail  removed. 


Kirimi 
11.  Viscera  removed,  head  removed  either 
in  front  or  behind  the  collar  bone;  and 
tail  removed  by  cuts  perpendicular  to  the 
spine,  resulting  in  a  steak. 


Salted  and  Split 

12.  Head  oft  belly  slit  viscera  removed, 
filets  cut  from  head  to  tail  but  remaining 
attaclied  near  tail 

Winga 

13.  On  skates,  side  fins  an  cut  off  next  to 
body,  body  discarded  or  used  as  meal. 


Roe 

14.  Eggs,  either  loose  or  in  sacs,  or  slieins 
Pectoral  Girdle 

15.  Collar  bone  and  associated  bones 
Heads 

16.  Heads  only,  regardless  where  severed 
bom  body 

Cheeks 

17.  Side  (opercular)  bone  and  muscles  on 
side  of  head 

Chins 

18.  Lower  jew  (mandible)  and  muscles 
Belly 

19.  Body  cavity  walls  below  backbone 
Fillets  with  Skin  and  Ribs 

20.  Meat  and  skin  with  ribs  attached  from 
sides  of  body  behind  head  and  in  frvnt  of 
tail 

Fillets  with  Skin.  No  Ribs 

21.  Meat  and  skin;  ribs  removed  &t>m  sides 
of  body  behind  head  an  in  front  of  tail 

Fillets  with  Ribs  and  No  Skin 

22.  Meat  with  ribs;  skin  removed  from  sides 
of  body  l>ehind  head  and  in  front  of  tail 

Fillets,  Skinless/Bone  Removed 

23.  Meat  with  both  skin  and  ribs  removed 
from  sides  of  Ixuly  lieliind  head  and  in 
front  of  tail 

Surimi 

30.  Paste  from  any  of  the  fish  flesh 
Minced 

31.  Ground  up  flesh  and  some  body  organs 
Fish  Meal 

32.  Ground  up  fish  parts,  usually  including 
ports  not  otherwise  used  for  human 
consumption 

Milt 

34.  Sperm  sacs 
Stomadis 

35.  Stomachs  and  other  internal  organs 
Octopus  and  Squid  Mantles 

36.  Fleshy  jMrts 
Butterfly,  No  Backlxme 

37.  Body  slit  along  back  and  backbone 
removed 

Discards 
99.  While  fish  discarded,  no  processing 

New  paragraphs  in  50  CFR  672.20  and 
50  CFR  075.20  and  changes  in  50  CFR 
611 J2  and  50  CFR  611.93  are  proposed 
to  incorporate  these  product  types. 
Codes  for  these  various  product  types 
and  PRRs  are  proposed  at  Table  2  in 
paragraph  072.20(j)  and  at  Table  3  in 
paragraph  075.20(k].  Comments  also  are 


invited  on  any  other  product  type  and 
associated  PRR  not  presented  in  these 
tables. 

The  Secretary  recognizes  that  at 
times,  new  information  might  be 
available  that  indicates  ciirrent  PRRs 
are  misspecified  or  that  new  product 
types  have  been  developed  that  require 
specification  of  new  PRRs.  A  procedure 
is  proposed  that  would  allow 
adjustments  in  Table  2  and  Table  3  in 
aragraphs  672.20(j)  and  675.20(k), 
respectively.  Under  this  procedure,  the 
Secretary  would  file  a  notice  of  the 
proposed  adjustment  with  the  Office  of 
the  Federal  Register.  The  notice  would 
provide  a  description  of  the  proposed 
adjustment  and  the  information  on 
which  the  proposed  adjustment  is  based. 
Comment  would  be  invited  on  the 
proposed  adjustment  for  30  days  from 
the  date  of  filing  the  notice  for  public 
inspection  with  the  Office  of  the  Federal 
Register.  In  some  cases,  the  Secretary 
may  decide  that  good  cause  exists  to  put 
the  adjustment  into  effect  without 
affording  a  prior  opportunity  for  public 
comment.  In  such  cases,  the  Secretary 
will  invite  comments  on  the  necessity 
for  the  adjustment  for  15  days  after  the 
effective  date  of  the  notice. 

Some  of  the  PRRs  and  product  types 
proposed  by  this  action  for  pollock  are 
different  than  values  in  the  proposed 
rule  to  constrain  roe  stripping  of  female 
pollock  for  Amendments  14  to  19  to  the 
BSAI FMP  and  COh  FMP,  respectively 
(55  FR  37907;  September  14, 1900).  That 
proposed  rule  contains  PRRs  for  the 
following  pollock  products:  Fillets, 
surimi,  minced,  meal,  and  headed  and 
gutted.  However,  more  poUock  product 
types  and  associated  PRRs  are  listed  in 
this  proposed  rule.  The  PRRs  and 
product  types  for  pollock  in  this 
proposed  rule  that  the  Secretary 
approves  constitute  the  best  available 
list  for  pollock.  The  final  rule  for  this 
regulatory  amendment  will  supersede 
the  final  rule  for  Amendments  14  and  19. 
This  proposed  rule  does  not  contain  any 
proposed  changes  to  the  standard  limit 
of  pollock  roe  on  board  (10%),  as  a 
percent  of  the  total  round-weight 
equivalent  of  pollock  and  pollock 
products  onboard  a  vessel  at  any  time 
during  a  fishing  trip. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator)  has  determined  that  this 
rule  is  necessary  for  the  conservation 
and  management  of  the  grom;  Ifisb 
fishery  off  Alaska  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 
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The  AkMka  RMisa.  NMFS.  prapwwi 

rule.  Copies  of  the  EA  may  be  obtaiaaA 
from  Ihe  Rfional  DiMctot  at  the  eba^e 
■ddrees. 

initJaBf  lieleMlneii  Ibat  thtepropoeed 
nila  i»  aoi  a  "B^H  lub"  Mqakiag  Ihe 
re>B«wHa«  sf  amiBUtoiy  '-| — '• 
•nalyeie  under  BMBOittwa  OKkr  12281. 
Thie  prapaeed  ml*  if  adopted  i*  Bot 
likely  not  te  fwdt  km  annl  effect  as 
thaeraaef  a<t1fltaiMia»er»efa;a 
mafor  taKMaea  fia  oaeli  or  pfieee  foe 


significant 


,  ot  bcal  tavecnoMot 
ipkkragioM;ora 
lafiectoB 

.  iavestaieB^ 
productMty,  haevartna.  at  the  ahiUty  of 
V 1  hwart  artBiialBai  In  i  uw|ela  iiMlh 
forripi  haied  aataipaiees  in  daaieatic  or 


( lapact  aa  a 

leatMaa-Tha 
linthie 
prapoeed  nda  are  tha  aaa  aa  those 
currently  used  is  the  iahary  to 
detaiBkine  iwiad  waifhf^  af  fiah 
hasveatad  Thia  raaidatoiy  aaMndiaat 
intends  ta  cad^  the  psadad  ncowefff 
rataa  after  giviaf  the  pubUc  aa 
oppartaaity  to  eaaiMat  aa  these  va 
Aa  a  NBidt.  a  rapidatarr  flaxibtiitr 
aaa^rsis  waa  aat  ptapMad. 

Thia  luia  dooe  nat  cealaia  a  I 
of  infoiaaAan  la^aiaaanal  subject  la 
thaPaparwoek  Redudka  Act 

NaAA.haa  datefBhed  that  tkk  trie 
IkiaBaaaerlhalla 
consistent  taiw  I 
practicablawMidni 
tone  maoBiBBBai  pR^pam  of  the  Stale 
of  Akaha.  TUa  dalv^BBtiaH  haa  hacB 
subnttted  iar  satim  bp  (ha  Faqranaibia 
Stale  afBMy  under  aacttaa  «r  of  the 
Ctaeatal  Zone  hfanapaneBt  Act. 

This  prepased  rale  does  net  eentaki 
poieiaa  wHb  •sderalism  taaplfeatfena 
sufficienl  to  waiTaol  pwpaiatiun  of  e 
FederalisB  Aaeeaauiawt  aadsr  becafive 
Order  13 


list  of  Snbjacts  in  W  CFK  Paifs  6n«  672, 
and  ITS 

Fisheries. 

Dated  fanaary  25. 1901. 
MkhaslF.TUnwi. 

Acting  Asvikmt  Admini$tratorfor  Fkherin, 
National  Marin*  Pisheriea  Servitt, 


For  the  rcasoaa  set  out  in  the 
preamble,  parts  911, 672,  and  675  are 
propoaed  to  be  amended  aa  follows: 

PART  fttt-FOREfOM  RSHINQ 

1.  The  authority  citation  for  50  CFR 
part  611  continues  to  tead  as  follows: 

Autfiority:  16  U.S.C.  1801  et  teq. 

2.  In  i  611.92,  paragraph  [clCllUl  i> 
revised  to  read  as  follows: 

Miijt  Qmrof 


(1)  TACs,  DAPS./VP8.  TALFFs. 
Ramrwm,  PSC  Uaitt,  andpndwct 
recovery  rates. 

(i)  See  50  CFR  part  672,  subpart  B,  for 
procedaret  to  determine  h^tA  allowaUe 
catches  (TACs).  domestic  annual 
process&ig  PAP)»  iaint  ventwe 
prnreaslnQ.  ({VP^  reaarvas,  total 
aUawakfe  level  of  {ereivi  fiehkig 
(TALFFs),  prohibited  species  catch 
(PSC)  limits,  and  prodkid  racwary  rates 
pWRa}  aaed  for  purpuses  of  calcuhitiBg 
round  wei^it  etjoLTsIents  ftal  are  used 
for  enforcing  definitions  of  (Brected 
fiahfai^  Spades  listed  in  paragraph 
(b)(3)  and  T^tta  1  ef  thia  aactkm  as 
"prshlhilBJ  apadea,"  and  apedee  Ustad 
in  paeagnpb  (bN4)  of  thia  sactian  aa 
"non-specified  species"  and  speciee  for 
which  the  TALFF  is  zero,  including 
species  for  wMdt  a  PSC  Hmtt  has  been 
specified,  will  be  treated  in  the  same 
manner  as  prohibited  species  under 
§611^. 
•        •        •        •        • 

3.  In  I  611.93,  paragraph  (b«1)(i)  is 
revised  to  read  as  follows: 

f611.»3    Berino  See  and  Aleutian  Msnria 


(b)* 
(D* 


(t>  TACs,  DAPs.fVPs,  TALPPr, 
reserves,  PSC  limits,  aodpraduct 
recovery  rote*.  See  50  CFR  part  67S, 
subpart  B,  for  proceduves  ta  determine 
total  anawabk  catchea  (TACa), 
domestic  annual  processing  (DAP),  joint 
venture  processing  ()VP),  reserves,  total 
allowable  level  of  foreign  fishing 
(TALFFs),  psehibned  species  catch 
(PSC)  limits,  and  product  recovery  rates 
(PRRs)  used  for  purposes  of  calculating 
round  weight  equivalents  that  are  used 
for  enforcing  definitions  of  directed 
fishing. 


PART672— QROUNDFISHOFTHE  . 
QULF  OF  ALASKA 

4.  The  authority  citation  fur  50  CFR 
part  672  continues  to  read  as  follows: 

Autharity:  16  U.S.C.  1801  et  se^ 

5.  In  t  672.20,  paragraph  (i)l2)(i) 
through  (xi)  are  revised  and  paragraph 
I))  is  added  to  read  as  follows: 

f  672.29   Oeneral  Ibnttatlena. 

(2)  •  •  • 

(i)  Pollock  surimi— 15%: 

(ii)  Pollock  fillets:  with  skin  and  ribs 
cut — 35%;  with  skin,  but  no  ribs — 30%; 
with  ribs,  no  skin — 30%;  skinless/ 
Doneiess    ^% . ; 

(HfJ  MIocfc  mfneed— 34%; 

fiv)  Wfodt  meal— 17%; 

(v)  Pollock  headed  and  gutted:  wiith 
roe — 70%;  Western  cut— 65%;  Eastern 
cut— 56%;  without  tail— 50%; 

(vi)  Pollock,  whole  food  fish— 100%; 

(vii)  Pollock,  whole  bait  fish— 100%; 

(viii)  Pollock,  bled— 98%; 

(ix)  Pollock,  gutted— 80%; 

(x)  Pollock  heads— 15%;  and 

(xi)  Pollock  discards— 100%. 
•        •        *        *        * 

(j)  Product  recovery  rates  (PRRs).  (1) 
Calculating  round  weight  equivalents 
from  PRRs,  The  Regional  Director  will 
calculate  round  weight  equivalents  for 
specified  groundfish  prodacts  using 
product  codes  and  product  recovery 
rates  in  Table  2  of  thia  section. 


lABl*  2.— PnOOUCT  RCGOWB^V  RATIB  fCm  QULF  OF  ALASKA  GrOONOFISH  BY  SPECIE*  CaTEOORIES.  PbOOUCT  COOES  AND  DESCRIPTIONS  »•• 


Cotf-. 


t1* 

U1 


143 


Pvodud  Codt 


lao 
tae 

1AI 


tWM* 


1.00 
1.00 
14)0 
1.00 
IJ*' 


IBM 


ftSi 


JO' 

JO 


aa<M 


0.63 


0.60 

.■n 

.n 

m 

40 


10. 

Nd 
aauMd 
•ToWi 


0.50 
.82 
J2 
J2 


t1. 

UrM 


0.46 


12. 


0.4« 


19. 


14. 


0.06 
.06 


IS. 


0.06 


0.15 

OJO 


Eadan> 
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Table-2.— Pboouci  RBCOVERy  FUtes  fo^Gulf  of  Auokk  QRouNaFiaM  av^  SpeoKe  OirEDORiEs.  Product  CooeaANaDGscminiona  ■ 

Gonlinued 


"^ 

PreduelCoda 

FMPSpMlM 

1. 
Whoto 
food 

IMl 

2.  WMto 
tMKIM 

3.8lMi 

4. 
QuIM 

1 

6.HMd*d 
-  VNvi-riW 

7. 
HMdad 
AguMd 
wmtmn 

cut 

a 

HmkM 
AguMd 

cut 

10. 
HmiM 

•JS2S 

11. 

.  KirM 

12. 

SMwtS 

1  m»- 

13. 

i4.no* 

15. 

16. 

HMOs 

Slnp*  Ri>ekM> 

144 
161 
16S 
188 
193 
270 

aw 

511 
516 
686 

700 
710 
8T0 
6TS 

1.00. 
1.00 
1.06 
1.06 
1.00 
1.00 
1.00 
1.00 
1.06 
1.00 
1.00 
1.00 
1.00 
1.00 

1J0. 
1A) 
1:08 
1.00 
1       1.00 
IXW 
I'M 
liOO 
1.06 
1.00 
1.00 
1.00 
1.00 
1.W 

J8 

1       J8 
.08- 

je 

.96 

je 

J6 
.96- 
.98 
.96 
.06 
.96 

J6' 

.66 
■     JO 
.77 
.66 
J1 
J6 
.71 
.71 
.19 
.72 

.se 

15 

SeulplrM _ 

J6 

.40 

J3 

.15 
.15 

rwpc  wocumn  .....■— ...„.....,,^^.„„„.. 

J6 

Mr 

JO 

so 



9M» 

m 

JS 

.701 

JS 

JO 

"j6 

EulMhon 

JS 

GiP*o 

J9 

™M*fc* 

J3 

'    ' 

SiMlM,.-. 

.00 

JO 

OJS 

ffiaiiWih. 

JO 

.88 

J3 

.50 

OMepu*. 



*" 

S«M 

i    M 

.68 



>  K>mm  ot  1J8Miound  orl»»  wiMil  oHHIi. 
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Table  2:— Proooct  Rccovery  Rates  for  Gult  of  Alaska  Groundfish  by  SPECiEaCATEaoRiES;  Proouct  Codes  and  DESCRiPTKMa"' 

Continued 


"esr 

Product  Cod* 

FMPSfMCtM 

17. 
Ch**l9i 

1« 
CtUn* 

19. 
BMy 

JSl. 

MnS 
Htocut 

21.  F«*K 
•Mnon 
neila 

'    out- 

at. 

F«M*: 
no  Mir 

as. 

FBMK 

trntmrn 

». 

Surimi 

31. 
Mno* 

:    32^ 

MMl 

3S:0fr^ 

36. 

Mmita* 

37. 
Budirfly 

OS; 

Dto- 

MMUIWIV 

ravnowd 

PMMcOod . 

110 
116 
119 

i2r 

139 
143 
14i 
161 
16» 
160. 
1931 
3701 
510 
1          511- 
516 
880 

0.05 



0.10 

0.45 
J2 

at 

M 

.« 

OJS 
XI 

zr 

JO 
JO 
J8 

0.25 
.27 
XI 
XI 
Jt 
JS^ 

Jfr 

0.25 
.22 

0.50 

0.17 
.17 
.17 
.17 
.17 
.17 
.IT 
.17 
.17 
.If 
.17 
.17 
22 

a43 

1.00 
1  00 

Dmp  W«Mr  FItWth 

ShMow  WMr  FMIIth.. 

22 

1 00 

22 

1.00 
1 00 

OthwRbcMBh-    . 

.05 
.05 
.05 

.05 
.05 
J6 

.m 

.10 
.10 

J5 

Tliriiiir--* *  Hnniitlah 

inonwfpmmi  naaamn 

JS 

IJO 

Sk>p>  RaiM^ 

JS- 

I 

1  00 

SeiiplM 

) 

1J0 

J9 
.05- 

.09 
.05 

.vt 

.10 

M 

35 

JB 
JS 

J6 

100 

JS 

1.00 

^**'t'fitirtrarffl 

IJO 

PoaqaM 

» 

JO 
JO' 

JO 

JS 

0.15 

.34 

1.00 
1  00 

8n*l» 

F.il.>«w» 

, 

je 

99 

IJO 

CmMn 

■ 

Yt 

1i06 

a*«<ii.  .- 

JO 

JD 

^ 

' 

.17 
.17 
22 

i>oa 

1M 

mill  II 

700 
710 
870 
875 

.05^ 

J6 

JO 

JO 

2*, 

IJO 

ommm.. 

08ff 

1.08 

Sq*-  .._ _ 

.76 

1.00 

"A  MkM.o»-i.oe^fei»id  orDwrwMght  M  fish. 
•N/Ac*--- " • 


(2)  Adjustments  to  Table  2  of  this 
section.  The  Rbgional  Director  may 
adjust  Table  Z  of  this  section  if  he 
determinea  that:^ 

(i)  Existing  PRRs  are  misapecified:  or 
(Ii)  Newprodticts  types- are  developed' 

that  warrant  establishing  new  product 

codes  and  associated  PRRs. 

(3)  Procedure,  (i)  No  adjustment 
issued  under  paragraph  (2)  of  this 
paragraph  will  take  effect  until: 

(A)  The  Secretary  has  filed  the 
proposed  adjustment  for  public 
inspection  with  the  Office  of  the  Federal 
Register,  and 

P)  The  Secretary  has  published  the 
proposed  adjustment  in  the  Federal 
Register  for  public  comment  for  a  period 
of  thirty  (30)  days  from  the  date  it  is 
filed  with  the  Office  of  the  Federal 
Register  before  it  is  made  final,  unless 


the  Secretary  finds  for  good  cauae  that 
sudr  notice' and  public  procedure  is 
impracticabiB,  unnecessary,  or  contrary 
to  the  public  interest 

(ii)  If  the  Secretary  decides,  for  good 
cause,  that  an  adjustment  is  to  be  made 
without  affording  a  prior  opportunity  for 
public  comment,  public  comments  on  the 
adjustments  will  be  received  by  the 
Regional  Director  for  a  period  of  fifteen 
(15)  days  after  the  effective  date  of  the 
notice. 

PART  675-GROUNDFiSH  nSHERY  OF 
THE  BERING  SEA  AND  ALEUTIAN 
ISLANDS  AREA 

6.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  16.  U.S.C.  1801  et  seq. 


7.  In  S  075.20,  paragraph  (j)(2)(i) 
through  (xij  are  revised  and  paragrapk 
(k)  is  added  to  reed  ae- follows: 

(679.20   CtenerammltatlonB. 

(J)   *  *  • 

(1)  •  *  • 

(2)  *  •  • 

(i)  Pollock  surimi— 15%; 

(ii)  Pollock  fillets:  with  skin  and  ribs, 
cut — 35%;  with  skin,  but  no  ribs — 30%; 
with  ribs,  no  skin — 30%;  boneless — 25%; 

(iii)  Pollock  minced— 34%; 

(iv)  Pollock  meal— 17%; 

(v)  Pollock,  headed  and  gutted:  with 
roe — 70%;  Western  cut— 65%;  Eastern 
cut— 56;  without  tail — 50%: 

(vi)  Pollock,  whole  food  fish— 100%: 

(vii)  Pollock,  whole  bait  fish— 100%; 

(viu)  Pollock,  bled— 98%; 
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(ix)  PoUock.  gutted— 80%: 
(x)  Pollock  heads — 15%:  and 
(xi)  Pollock  discards— 100%. 


(k)  Product  recovery  rates  (PRRs).  (1) 
Calculating  round  weight  equivalents 
from  PRRs.  The  Regional  Director  will 
calculate  round  weight  equivalents  for 


specifled  groundfish  products  using 
products  codes  and  product  recovery 
rates  in  Table  3  of  this  section. 


^^••*  3.— PnooucT  Recovery  Rates  fo«  Berinq  Sea/ Aleutian  islands  Area  Ground  by  Species  Categories.  Product  Codes  and 

Descriptions  '.* 


"sr 

noduoiCod* 

FMP  »IC1M 

1. 

wtwi* 
teod 

Ml 

Ml  Ml 

S-BM 

4. 
QuIM 

HMdtd 
and 

7. 

HMdad 

and 

wMlvn 
out 

8. 

HMdad 
and 

guiM 

aaaiam 

em 

10. 
llaadad 

and 
guoadw/ 

OMI 

It. 

KMmi 

12. 

SalWd 

widapM 

13. 
wmga 

i4Roa 

15. 

16. 

OMto 

Haada 

PMNeRBH 

110 

lao 
i»i 
lis 

1«7 
134 
13S 
141 
1S1 
193 
270 
S10 
811 
SIS 

700 
710 
S70 
•7S 

1.00 
1i» 
1.00 
1.00 
1.00 
MOO 
1.00 
1.00 
1.00 
1.00 
1.00 
1.0O 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 

1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 

090 
.90 

.90 
.99 
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.99 
.98 
.99 
.99 
.99 
.99 
.99 
.      .99 
.98 
.98 
.99 
.98 
.99 
.99 

0.96 
.90 

.90 
.90 
.90 
.90 
J9 
J9 

.083 
JO 
.90 
.90 
JO 
JO 

.080 
.72 
.72 
.72 
.72 
.72 
.80 
.66 
.SO 
.61 
.66 
.71 
.71 
.70 
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.068 
.66 
.66 
.66 
.88 
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SO 
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.82 
.62 
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Descriptions  \»— Continued 
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700 
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xt 
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JO 
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JO 
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J7 
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JO 
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1.00 
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(2)  Adjustments  to  Tabl^aFofthis 
section.  The  Regional  Direstor  may 
adjust  Table  3  of  this  section  if  he 
determines  that: 

(i)  Existing  PRRe-are  misspecified;  or 

(ii)  New  products  types  are  developed 
that  warrant  estafaltslung  new  product 
codes  and"  associated' PRRb. 

(3|,  Procedure.  (1)'No  adjustment 
issued  under  paragraph  (2)  of  this 
paragraph  will' take  effect  until: 

(A)  The  Secretary  has  filed  the 
proposed  adjustmentfor  public 
inspection  with  the  Office  of  the  Federal 
Register,  and 

(3]  The  Secretary  has  published  the 
proposed  adjustment  in  the  FMbral 
RegM^f  for  public  comment  for  a  period 
of  thirty  (30);day8  from  the  date  it  is 
filed  with,  the  Office  of  the- Federal 
Register  before  it  is  made  final  unless 
the  Secretary  finds  for  good  cause  that 
such  notice  and  public  procedure  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest. 

(ii)  If  the  Secretary  decides,  for  good 
cause,  that  an.  adjustment  is  to  be  made 
without  affording. a  prior  opporttinity  for 
public  comment,  public  comments  oir  the 
adjustment  will  be  received  by  the 
Regional  Director  fora  period  of  fifteen 
(15],  days  afler  the  effbctive  date  of  the 
notice. 

[FS  Dqo.  9D-23ea  Eiladli-31^1(  8:46  am] 
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TNt  Mctton  of  the  FEDERAL  REGISTER 
contains  docunwntt  ottwr  than  rutes  or 
proqomi  nim  that  ar«  applicable  to  the 
Dublic.  Nolioas  of  hearinoi  and 
mvaitJQationi,  oonvnitlae  tnootinfla,  agency 
dedaiona  and  niinga,  delegations  of 
authority,  fHng  of  petitiona  and 
applcationa  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADVISORY  COUNaL  ON  HISTORIC 
PRESERVATION 

llMting 

AOCNCV:  Advisory  Council  on  Historic 
Preservation. 

ACTKNC  Notice  of  meeting. 


:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Monday, 
February  11. 1991.  The  meeting  will  be 
held  at  Uie  Pinewood  House  and 
Garden.  Bok  Tower  Gardens,  Tower 
Boulevard  and  Bums  Avenue,  Lake 
Wales,  Florida,  beginning  at  9  a.m. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470)  to  advise  the 
President  and  the  Congress  on  matters 
relating  to  historic  preservation  and  to 
comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior,  Agriculture, 
Housing  and  Urban  Development, 
Treasury,  and  Transportation;  the 
Director,  Office  of  Administration:  the 
Chairman  of  the  National  Trust  for 
Historic  Preservation;  the  President  of 
the  National  Conference  of  State 
Historic  Preservation  Officers;  a 
Governor  a  Mayor  and  eight  non- 
Federal  members  appointed  by  the 
President 

The  agenda  for  the  meeting  includes 
the  following: 

I.  Chairman's  Welcome/Opening 
n.  Council  Business 
m.  Executive  Director's  Report 

IV.  Section  106  Cases 

V.  New  Business 

VI.  Adjourn 

Note:  The  meetinga  of  the  Council  are  open 
to  the  public  If  you  need  special 
accommodations  due  to  a  disabiUty,  please 


contact  the  Advisory  Council  on  Historic 
Preservation.  1100  Pennsylvania  Avenue, 
NW.,  room  800,  Washington.  DC,  202-786- 
0503,  at  least  seven  (7)  days  prior  to  the 
meeting. 

For  further  information  contact: 
Additional  information  concerning  the 
meeting  ia  available  from  the  Executive 
Director,  Advisory  Council  on  Historic 
Preservation.  1100  Pennsylvania 
Avenue,  NW..  #809.  Washington.  DC 
20004. 

Dated:  January  28. 1991. 
Robert  0.  Bush, 
Executive  Director. 

[FR  Doc.  91-2366  Filed  1-31-01:  8:45  am] 
aaxMO  cooa  4Sio-io-ii 


DEPARTMENT  OF  AGRICULTURE 

ForMtS«rvic« 

GWibrand  Sotedad  Canyon  Mining 
Oparations;  Availability 

AQENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  availability  of  a  draft 
environmental  impact  statement. 

SUMMANY:  The  Forest  Service  has 
prepared  an  Environmental  Impact 
Statement  for  the  Gillibrand  Soledad 
Canyon  Mining  Operations.  This  is  in 
response  to  a  Plan  of  Operations 
submitted  to  the  Forest  Service  for  the 
development  and  production  phase  of  a 
proposed  mining  operation.  The  agency 
invites  written  comments  on  the  Draft 
docimient. 

DATES:  Conmients  concerning  the  Draft 
Enviroimiental  Impact  Statement  must 
be  submitted  by  March  12. 1991. 
Aommscs:  Submit  written  comments 
concerning  the  draft  document  to 
Charlea  K.  McDonald.  Environmental 
Coordinator,  Angeles  National  Forest 
701  N.  S€mta  Anita  Avenue.  Arcadia,  CA 
91006-2799. 

RM  nNrmER  inroimATiow  contact: 

Direct  questions  about  the  proposed 
action  and  environmental  impact 
statement  to  Mr.  McDonald  at  the  above 
address  or  phone  (818)  574-5257,  FTS 
799-0257, 

SUPKCIKNTAflY  mPORMATKNC  The 

Angeles  National  Forest  Land  and 
Resources  Management  Plan,  Final 
Environmental  Impact  Statement  and 
Record  of  Decision  have  been  issued. 
These  documents  permit  under  the  rules 


and  regulations  for  mining  operations, 
the  approval  for  plana  of  operations. 

In  preparing  the  environmental  impact 
statement  the  Forest  Service  identified 
nine  alternatives,  four  of  which  were 
considered  in  detail. 

Michael  Rogers,  Forest  Supervisor, 
Angeles  National  Forest,  Arcadia, 
CaUfomia.  is  the  responsible  official. 

Public  participation  is  important 
during  the  analysis.  The  Forest  Service 
is  seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies,  the  proponent  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposed 
action.  This  input  will  be  used  in 
preparation  of  the  final  environmental 
impact  statement  (FEIS). 

The  Forest  Service  will  hold  the 
following  public  meeting: 
7-10  p.m.,  Friday,  February  22, 1991, 

Church  of  the  Canyons,  28050  Sand 

Canyon  Road,  Canyon  Country, 

California  91351. 

The  FEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
review  by  June  1, 1991.  At  that  time  EPA 
will  publish  a  notice  of  availability  of 
the  FEIS  in  the  Federal  Register. 

It  is  very  important  that  those 
interested  in  this  proposal  participate  at 
this  time.  To  be  the  most  helpful, 
comments  on  the  DEIS  should  be  as 
specific  as  possible  and  may  address  the 
adequacy  of  the  statement  or  the  merits 
of  the  alternatives  discussed  (see  The 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  DEIS's  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978).  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  Wisconsin  Heritages, 
Inc.  V.  Harris.  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
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meaningfully  consider  them  and  respond 
to  them  in  the  final. 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
anlayzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement.  The 
final  EIS  is  scheduled  to  be  completed 
by  June  1. 1991.  In  the  final  EIS  the 
Forest  Service  is  required  to  respond  to 
the  comments  received  (40  CFR  1503.4). 
The  responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  under  36  CFR  part  217. 

Dated:  January  23, 1991. 
Paul  lohnson, 
Deputy  Forest  Supervisor. 
(FR  Doc.  91-2322  FUed  1-31-OT:  8:45  am) 

BILLIMO  CODE  S410-11-M 


Turkey  Fire  Salvage  Timber  Sale; 
Lewis  and  Ctaric  National  Forest, 
Judith  Basin  County,  MT 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement 

SUMMARV:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  associated 
with  timber  harvesting  and  road 
construction  and  reconstruction  to 
salvage  timber  that  was  burned  by  the 
Turkey  Fire,  November  23-30, 1990.  The 
Turkey  Fire  Salvage  analysis  area  is 
located  approximately  15  miles 
southwest  of  Stanford,  Montana.  The 
analysis  area  includes  9,950  acres  of 
National  Forest  system  lands, 
approximately  4,500  acres  were  burned 
in  the  Turkey  Fire.  A  portion  of  the 
analysis  area  lies  within  the  27,000  acre 
Tollgate-Sheep  Roadless  Area  1-733. 
Under  the  Lewis  and  Clark  National 
Forest  Plan  (1986).  tiiese  roadless  acres 
were  allocated  for  non-wilderness 
management  It  ia  anticipated  that  300- 
600  acres  of  land  could  be  affected  by  a 
timber  harvest  that  would  remove  2-4 
million  board  feet  Tractor  or  other 
ground-based  equipment  would  be  used 
to  harvest  the  timber.  Approximately  1- 
2  miles  of  new  road  could  be  necessary. 
Preliminary  setting  for  this  analysis 
by  an  interdisciplinary  team  bom  Uie 
Lewis  and  Clark  National  Forest  has 
identified  the  following  significant 
issues  in  relation  to  the  proposed 
actions: 


1.  What  are  the  effects  of  timber 
harvesting  and  roading  on  the  roadless 
and  wilderness  values  in  the  Tollgate- 
Sheep  Roadless  Area? 

2.  What  are  the  effects  of  timber 
harvesting  and  roading  on  the  existing 
elk  cover  values  and  habitat  use 
patterns? 

3.  What  are  the  effects  of  timber 
harvesting  and  roading  on  the  existing 
visual  resource  values? 

4.  What  is  the  short-term  economic 
viability  of  the  proposed  timber  harvest 
and  roading? 

5.  What  effects  will  the  proposed 
timber  harvesting  and  roading  have  on 
soil  movement  and  watershed  values? 

The  Forest  Service  is  seeking 
information  and  comments  from  Federal, 
State,  and  local  agencies  and 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposed 
actions.  The  agency  invites  written 
comments  and  suggestions  on  the  issues 
and  management  opportunities  in  the 
area  being  analyzed.  This  information 
will  be  used  in  preparing  the  draft 
environmental  impact  statement  (DEIS). 
The  process  includes: 

1.  Identification  of  potential  issues 
related  to  the  proposed  action. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Identification  of  alternatives  to  the 
proposed  action. 

5.  Identification  of  potential 
environmental  effects  of  the 
alternatives. 

6.  Determination  of  potential 
cooperating  agencies  and  task 
assignments. 

dates:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  on  or 
before  March  4, 1991,  to  receive  timely 
consideration  in  the  preparation  of  the 
DEIS. 

ADDRESSES:  Send  written  comments  to 
Bob  Oilman,  District  Ranger,  Judith 
Ranger  District  109  Central  Ave.,  Box 
484.  Stanford,  Montana  59479. 
FOR  FURTHER  INFORMATION  CONTACTS 
Rick  Abt,  Turkey  Fire  Salvage 
Interdisciplinary  Team  Leader.  Judith 
Ranger  Distiict  (406)  566-2292. 
SUPPLEMENTARY  INFORMATION:  This  EIS 
will  tier  to  the  Lewis  and  Clark  National 
Forest  Land  and  Resource  Management 
Plan  of  June,  1986,  which  provides  goals 
and  objectives.  Forest-wide 
management  standards  and 
management  area  prescriptions  are 
identified  in  the  Plan  to  provide  overall 
guidance  and  management  practices  in 
achieving  these  goals  and  objectives. 


The  primary  purpose  and  need  for  the 
proposed  action  is  to  begin  harvesting 
timber  that  was  damaged  by  the  Turkey 
Fire  in  November  1990. 

The  proposed  projects  are  within  the 
Wolf  Creek  Geographic  Unit  (LB-8)  as 
defined  by  the  Forest  Plan,  and  the 
Tollgate-Sheep  Roadless  Area, 
identified  in  the  RARE  11  process.  The 
analysis  will  consider  timber  stands 
within  the  Turkey  Fire  area,  specifically 
sections  1-36,  T14N,  RllE  and  sections 
1. 12. 13.  24,  25,  36,  T14N.  RlOE. 

The  areas  of  proposed  harvest  for  the 
Turkey  Fire  Salvage  project  are  within 
Management  Area  B  and  Management 
Area  I  of  the  Lewis  and  Clark  National 
Forest  Plan  (p.  4-65).  Management  Area 
B  emphasizes  timber  management  and 
provides  for  moderate  levels  of  livestock 
production  while  minimizing  impacts  to 
other  resources.  Management  Area  I 
emphasizes  the  maintenance  or 
enhancement  of  important  big-game 
habitat  including  winter  ranges, 
migration  routes,  elk  calving  areas  and 
sheep  lambing  areas.  Management  Area 
R  (riparian)  is  located  within  the 
analysis  area  in  Sage  Creek  and  Hay 
Coulee.  Management  Area  R 
emphasizes  protection  or  enhancement 
of  unique  ecosystem  values  associated 
with  riparian  zones.  Timber  and  range 
management  activities  are  permitted. 

A  range  of  alternatives  will  be 
considered  in  the  analysis.  A  "no- 
action"  alternative,  deferring  timber 
harvest  activities  will  be  one  alternative 
analyzed.  Other  alternatives  will 
examine  various  levels  and  locations  of 
harvest  treatment  and  regeneration  to 
salvage  timber  before  its  value  for 
lumber  is  lost. 

The  analysis  will  disclose  the 
environmental  effects  of  alternative 
ways  of  implementing  management 
direction  ouUined  in  the  Forest  Plan  and 
harvesting  timber,  and  in  addressing  the 
identified  issues.  The  Forest  Service  will 
analyze  and  document  the  direct 
indirect  and  cumulative  environmental 
effects  of  the  alternatives.  In  addition, 
the  EIS  will  disclose  site  specific 
mitigation  measures  and  the 
effectiveness  of  each  proposed 
mitigation  measure. 

The  public  is  invited  to  visit  with 
Forest  Service  officials  at  any  time 
during  the  EIS  preparation  prior  to  the 
issuance  of  the  Record  of  Decision. 
However,  two  periods  of  time  are 
identified  for  formal  public  comment  on 
this  analysis.  The  two  public  comment 
periods  are  during  the  scoping  process 
(through  one  month  following 
publication  date  for  this  notice)  and 
during  the  formal  review  of  the  draff  EIS 
(estimated  April-May  1991). 
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The  DEBk  ntiBated  to  be  fikd  with 
the  BuviiuiBcntal  Protectkin  Agency 
(EPA)  and  available  for  public  review  in 
April  1991.  At  that  time  the  EPA  will 
puUith  a  notice  of  availability  of  the 
DEIS  in  the  Federal  Refialar.  The 
commcBt  period  on  the  DEIS  wiU  be  for 
45  days  frooi  that  date  <d  publication. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
thte  early  stage  of  several  court  mlings 
related  to  public  particqMtion  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impsct 
statement  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  aivd  alerts  the  Forest  Service 
to  the  reviewer's  position  and 
contentions.  Vermoat  Yankee  Nuclear 
Power  Corp.  v.  NRDC  435  U.S.  519, 553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  untU  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts,  Wisconaia 
Heritages.  Inc.  v.  Harris,  490  F.  Si}pp. 
1334, 1338  (ELD.  Wis.  1960).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  dose  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  Ae  final 
environmental  impact  statemenL 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  hefpful  if 
comment*  refer  to  specific  pages  or 
chapters  of  the  drafi  statemenL 
Comments  may  also  address  the 
adeqaacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement  Reviewers  atay  wish  to 
refer  to  the  Coundl  on  Environmental 
Quality  Regalatiaa  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

After  a  45-day  piuilic  comment  period, 
the  comments  received  will  be  analyzed 
and  considered  by  dw  Foiest  Service  hi 
preparing  the  final  miwitnninwntal 
impact  statement  (FEliS).  The  FEIS  is 
scheduled  to  be  completed  by  July  IflOl. 

The  Forest  Service  will  respond  in  the 
FEIS  to  the  comments  received  on  the 
DEIS.  lohn  D.  Gorman,  Forest 
Supervisor  for  the  Lewis  and  Clark 
National  Forest,  the  respooubte  official 
f  or  this  EIS.  wiU  make  a  dscisiaB 


regarding  this  proposal  after  considering 
the  conoMnts,  responses  and 
environmental  conisquences  discussed 
in  the  FEIS  as  well  a*  applicable  laws, 
regulation*,  and  poHdes.  The  decision 
and  reasons  for  the  decision  will  be 
documented  in  a  Record  erf  Decision. 
Because  of  the  critical  need  to  salvage 
the  dead  timber  in  a  timely  fashion,  I 
wiO  seek  Regioaal  Forester  approval  to 
exempt  this  decision  from 
adnniristrative  appeal  pursuant  to  36 
(7R  2S1.89(m). 

Dated  January  25, 1991. 
John  D.  Gonnaii, 

FoT9st  Supervisor^  Lewis  and  Clark  National 
Forest 

[FR  Doa  01-2349  Filed  1-31-01;  8:45  am) 
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Revlaad  Draft  EIS  f or  the  Stiaata- 
Trmtty  National  Forest  Land  ft 
Reso<irc«  ManagemanC  Plan 


;  Forest  Service,  USDA. 
action:  Issue  a  Revised  Drsft 
Environmental  Impact  Statement  and 
proposed  Forest  Land  and  Resource 
Management  Plan  for  the  Shasta-Trinity 
National  Forests. 

summary:  The  Forest  Service  will 
prepare  a  Revised  Dnft  Environmental 
Impact  Statement  and  proposed  Forest 
Land  and  Resource  Mmiagement  Ptan 
for  the  Shasta-Trinity  National  Fwests; 
Humboldt,  Modoc,  Shasta,  Siskiyou, 
Tehama  and  Trinity  Counties. 
DATES:  Revised  Dr?ft  EIS  will  be  issued 
winter,  1991-92. 

FON  FMrrNCH  nffORMATKNI  CONTACT: 
Questions  about  the  Revised  Draft 
Environmental  Impact  Statement  and/or 
proposed  Forest  Land  and  Resource 
Management  Plan  should  be  directed  to 
]ciin  Kmse,  Forest  Planner,  Shasta- 
Trinity  National  Forests.  2400 
Washington  Avenne,  Redding,  CA 
96001.  Telephone  (916)  246-5407. 
suPMCMBtTAiiv  invohmation:  A  Draft 
Environmental  Impact  Statement  and 
proposed  Forest  Land  ft  Resource 
Mangement  Plan  was  issued  February 
27, 1900^  for  a  120-day  perod  of  public 
review  and  comment  Approximatriy 
1,650  individaals,  organizations  and 
elected  officials  provided  comments  on 
that  docmneot  On  Jane  22, 1900  the  U.S. 
Flah  ft  Wildlife  Service  Usled  Ae 
northern  qiotted  ami  as  an  threatened 
species  throagfaoat  its  range  under  the 
Endangered  Species  Act  On  September 
30, 1990  all  dirsction,  including  Spotted 
Owl  Habitat  Areas  (SOHAa),  in  the  IQM 
PacifiB  Sooftweat  Regional  Gnkie 
pertahiiag  to  the  northem  spotted  ovri 
was  vacated.  At  dut  same  time,  it  was 


determined  that  the  Forest  Service 
would  conduct  land  and  resooice 
management  activitie*  in  a  manner  not 
inconsistent  with  the  recommendations 
of  die  Interagency  Scientific  Committee 
pending:  (1)  Enactment  ol  new 
legislation,  (2)  any  apfdicable  action  by 
the  Endangered  Specif  Committee,  (3) 
adoption  (rf  a  reooveiy  jAan  by  the  Rsh 
and  Wikthfe  Service,  or  (4)  the  results  of 
further  consultation  between  the  Forest 
Service  and  Fwh  and  Wildlife  Service. 
This  action  significantly  changes  die 
range  of  mangement  o|q>ortunities 
displayed  In  die  February  27, 1990  Draft 
EIS  and  inopoeed  Land  ft  Resource 
Management  Plan  for  the  Shasta-Trinity 
National  Forests.  Therefore,  diose 
document*  have  been  withdrawn.  A    * 
revised  Draft  EIS  and  propoeed  Forest 
Plan  that  will  provide  the  poUic  with  an 
opportimity  to  review  and  comment  on 
the  full  disclosure  of  the  effects  of  the  . 
listing  of  the  northem  spotted  owl  will 
be  prepared  and  issued  during  the 
winter  1991-92. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
90  days  from  the  date  that  the 
Environmental  Protection  Agency's 
notice  of  availability  am>ears  in  the 
Federal  Register.  It  is  very  important 
that  tboae  interested  in  the  management 
of  the  Shasta-Tiittify  National  ForesU 
participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  DEIS  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alt«natives 
discussed  (see  The  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  NatioiMl  Environmental  IH>licy 
Act  at  40  CFR  1509.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewen  of  draft 
environmental  impact  statements  most 
strocture  their  participation  In  the 
environmental  review  of  die  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yemkee  Nuclear 
Power  Corp.  v.  NRDC435\3.S.  519. 553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
comirietion  of  the  final  environmental 
impact  statement  City  ofAngoon  v. 
Hodel,  (9tfi  Circuit  1906)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (ED.  Wis.  1960).  The  reason 
for  this  is  to  rasnre  that  sobstantive 
comments  and  objectioiis  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfuDy  comider  them 
and  respond  to  them  in  dM  final. 

After  the  conmient  period  ends  on  the 
draft  EIS,  the  comments  will  be 


analyzed  and  considerd  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement.  The 
final  EIS  is  scheduled  to  be  completed 
by  fall  1992.  In  the  final  EIS  the  Forest 
Service  is  required  to  respond  to  the 
comments  received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  and 
reasons  for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  under  36  CFR  part  217. 

Dated:  January  22, 1990. 
RolwTt  R.  TyiTsi, 

Forest  Supervisor. 

(FR  Doc.  91-2389  Filed  1-31-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Northwest  Region  Federal 
Fisheries  Permits. 

Form  number:  None;  OMB— 0648- 
0203. 

Type  of  request:  Request  for  extension 
of  the  expiration  date  of  a  currently 
approved  collection  without  any  change 
in  the  substance  or  in  the  method  of 
collection. 

Burden:  9  respondents;  13.5  reporting 
hours;  average  hours  per  response — 1.5 
hours. 

Needs  and  uses:  Fishermen  wanting  to 
conduct  experin\ental  fishing  in  the 
Northwest  Region  must  apply  for  a 
permit.  Permittees  must  file  reports  on 
the  results  of  the  experiment. 

Affected  public:  Business  or  other  for- 
profit  non-profit  institutions,  small 
businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit 

OA/5  desk  officer:  Ronald  Minsk.  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
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be  sent  to  Ronald  Minsk,  OMB  Desk 
Officer.  Room  3208.  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  January  28, 1991. 
Edward  MichaU, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  91-2342  Filed  1-31-91;  8:45  am] 
snxiNO  cooc  SSIO-CW-M 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Southeast  Region  Federal 
Fisheries  Permits. 

Form  number:  No  form  number 
assigned;  OMB— 0648— 0205. 

Type  of  request-  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

Burden:  6,792  respondents;  1,698 
reporting  hours;  average  hours  per 
response — .25  hours. 

Needs  and  uses:  Persons  wishing  to 
participate  in  various  fisheries  are 
required  to  obtain  a  permit.  Information 
obtained  from  the  permit  system  is  used 
for  fishery  management  enforcement  of 
fishery  regulations,  and  research. 

Affected  public:  Individuals,  business 
or  other  for-profit,  small  businesses  or 
organizations. 
.  F/ie9ue/7cy.- Annually. 

Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  desk  officer  Ronald  Minsk,  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Conunerce,  room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  to  Ronald  Minsk,  OMB  Desk 
Officer,  room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  January  28. 1991. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc  91-2343  Filed  1-31-«1: 8:4S  am] 
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international  Trade  Administration 

[A-5SS-056]  , 

Melamlne  From  Japan;  Intent  To 
Revoke  Antidumping  Finding 

AOENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  antidumping  finding 
on  melamine  from  Japan.  Interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  writing 
not  later  than  February  28, 1991. 

EFFECUVE  DATE:  February  1. 1991. 

FOR  FURTHER  INFOMATION  CONTACT: 

Robert  J.'Marenick,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230, 
telephone:  (202)  377-5255. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  2. 1977,  the  Department 
of  Treasury  published  an  antidumping 
finding  on  melamine  from  Japan  (42  FR 
6366).  The  Department  ("the 
Department")  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  finding  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an  order 
or  finding  if  the' Secretary  of  Commerce 
concludes  that  it  is  no  longer  of  interest 
to  interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
notifying  the  public  of  our  intent  to 
revoke  this  finding. 

Opportunity  to  Object 

Not  later  than  February  28, 1991, 
interested  parties,  as  defined  in 
§  353.2(i)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
-  should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Conunerce,  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  February  28, 
1991,  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
February  28, 1991,  we  shall  conclude 
that  the  finding  is  no  longer  of  interest  to 
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intenftad  partta*  tad  ihali  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated  Januaiy  2B,  1991. 
Roland  L  MtDwisH, 
Acting  Deputy  Amitltmt  Seentayfar 
CoBplianc*. 
[FR  Doc  91-2453  Filed  1-S1-«1;  aD«6  am) 


(A-S70-003] 

Shop  TowMi  of  Cotton  Proin  TIm 
RcpuMK  of  ClMM 

:  InteroatioDal  Trade 
Adminiatration/Iinport  Adnuniatration, 
Department  of  Comnteroe. 
action:  Notice  of  final  reaolts  of 
antidumping  duty  adminiatrative  review. 


:  On  Angost  22.  iggo,  die 
Department  of  Commerce  pubbshed  the 
prriirainary  resuht  of  its  administrative 
review  of  the  antidumping  duty  order  on 
shop  towels  of  cotton  from  the  People's 
Republic  vi  China.  1^  review  covers 
four  exporters  and  four  third-country 
resellers  and  the  period  October  1, 1987 
through  September  aa  198& 

We  gave  interested  parties  an 
opportunity  to  comment  m  the  /* 
preliminary  results.  Based  on  our 
anai]r8i8  of  comments  received,  the  final 
resnhs  for  certain  firms  are  changed 
from  those  presented  in  the  preliminary 
resnhs. 

\  OATl:  February  1. 1901. 

iPOMMATION  contact: 
Michael ).  Ready  or  Louis  I.  Apple, 
Office  of  Antidumping  Investigations, 
Intematiooal  Trads  Administration,  U.& 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2813  or 
377-1789,  respectively. 

•UPfUMfNTANV  INRMMATIOIC 

Backgnmnd 

On  August  22, 1980.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Ragblar  (56  PR  34307)  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
shop  towels  of  cotton  from  the  People's 
Republic  of  China  (PRC)  (48  FR  46277, 
October  4, 1983).  The  Department  has 
now  completed  that  adnrinistrative 
review  in  accordance  with  section  7S1  of 
the  Tariff  Act  of  1830  (The  Tariff  Act). 

Scope  of  tba  Review 

Imports  covered  by  this  review  are 
shipments  of  shop  towels  of  cotton  fron 
the  People's  Republic  of  CUna.  Durh^ 
the  review  period,  cotton  shop  towels 
were  daaaifiable  under  item  308^840  of 
tha  Tariff  Schedules  of  the  Ualtod  Stataa 


Annotated  (TSUSA).  This  merchandise 

is  currently  dassiflabie  under 

Harmonlied  Tariff  Schedule  (HTS)  item 
6307.10.20.  The  HTS  and  TSUSA  item 
numben  are  provided  for  convenience 
and  customs  purposes.  The  %vritten 
description  remains  dispositive. 

The  review  covers  four  exporters  and 
four  third-country  resellers  for  the 
period  October  1, 1987  throng 
September  30, 1988.  The  only  company 
to  answer  the  Department's 
questionnaire  is  China  National  Arts 
and  Crafts  Import  and  Export 
Corporation.  Tianjin  Branch  (CNART- 
Tianjin).  Effective  January  1. 1989,  this 
firm  changed  its  name  to  Tianpn  Arts  ft 
Crafts  Import  ft  Export  Corporation.  One 
firm.  China  Resources  Transportation 
and  Godown  Co..  Ltd^  had  no  shifHuents 
during  the  period.  Hiis  firm  is  not 
known  to  have  been  a  manufacturer  or 
exporter  of  the  merchandise  during  or 
prior  to  the  period  of  investigation  and 
will  be  regarded  as  a  new  exporter  for 
any  shipments  after  the  period.  The 
other  producers  and  resellers  either  bad 
no  sales  during  the  period  of  review  or 
did  not  respond  to  die  Department's 
questionnaire. 

We  have  assigned  to  each  firm  whidi 
did  not  respond  a  depoait  rate  equal  to 
the  rate  we  calculated  for  the  oidy 
responding  firm  in  this  review  period. 
There  ia  no  evidence  that  any  of  the 
non-responding  firms  actually  made  any 
exports  to  the  United  States  during  the 
period  of  review. 

Following  the  policy  stated  in  the 
recent  admhiistrative  review  involving 
Iron  Construction  Castings  from  the 
PRC  we  are  publishing  a  single  coimtry- 
wide  rate  applicable  to  all  exportera 
located  within  the  PRC.  We  have 
continued  to  publish  separate  rates  for 
third-country  reseDen. 

United  States  Prico 

In  calculating  United  States  price,  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act 
Purchase  prioe  was  based  on  die  C&F. 
packed  price  to  unrelated  pnrdiasers  in 
die  United  States. 

In  accordance  widi  the  policy  set  forth 
in  our  final  determination  in  die 
investigation  of  carbon  steel  wire  rod 
from  Poland  (40  FR  29494.  )uiy  2a  1904). 
we  based  the  deduction  for  inland 
freight  on  frei^t  rates  in  a  market 
econoaxy  country  (India). 

Since  the  goods  were  transported 
from  China  to  the  United  States  aboard 
PRC-owned  carriers,  we  based  the 
deduction  for  ocean  freignt  on  the 
charges  of  non-state-owned  carriera 
filed  witfi  die  United  States  Federal 
Maritime  Commission. 


ForeigB  Market  Vahw 

We  have  concluded  that  the  Peofrfe's 
Republic  of  China  is  a  nonmarket 
eoonomy  (NMB)  for  purposes  of  the 
administradve  review.  As  a  result, 
section  773(cl  of  the  Tarffi  Act.  as 
amended,  requires  the  Department  to 
determine  foreign  market  value  on  the 
basis  of  the  value  of  the  f  acton  of 
production  utiUaed  in  producing  the 
merchandise. 

The  Act  requires  the  Department  to 
select  for  purposes  of  valuing  facton  of 
production,  one  or  more  market 
economy  countries  that  are  at  a  level  of 
economic  development  conq>arable  to 
that  of  the  NME  and  that  are  significant 
producers  of  con^)arable  merchandise. 

Of  countries  known  to  produce  shop 
towels,  we  determined  that  India, 
Pakistan  and  Indonesia  are  comparable 
to  the  PRC  in  terms  of  overaU  economic 
development  based  on  per  capita  GNP, 
the  distribution  of  labor  between  the 
agricultural  and  non-agricnltural  sectore, 
and  growth  rate  in  per  capital  GNP,  and 
that  these  countries  are  significant 
producers  of  cotton  shop  towels  based 
on  the  Department's  import  statistics. 

We  chose  India  as  the  most 
comparable  surrogate  on  the  basis  of  per 
capita  GNP,  die  distribution  of  labor 
between  the  agricultural  and  non- 
agriadtural  sectors,  and  growth  rate  In 
per  capita  GNP.  Where  possible,  we 
obtaiiwd  infoimatian  for  valuing  factors 
of  production  from  publicly  available 
sources  in  India.  The  values  we 
assigned  to  various  factors  were  based 
(HI  Indian  prices  except  for  certain 
fact(»s  for  which  adequate  Indian 
information  was  not  available,  llie 
factors  which  were  not  assigned  Indian 
values  were  assigned  values  based  on 
data  from  Indonesia  or  Pakistan.  Where 
appropriate,  we  deflated  the  factor 
values  to  first  quarter  1987  using 
wholesale  {nice  indices  published  by  the 
Intematiooal  Monetary  Fund.  We 
calculated  FMV  based  on  facton  of 
production  reported  by  the  Chinese 
producer,  CNART-Tianjin,  who 
submitted  its  facton  of  production  on  a 
per-bale  of  cotton  shop  towels  basis.  We 
multiplied  the  per-bale  factor  by  the 
value  for  each  component  material  to 
arrfve  at  a  cost  for  materials.  We  added 
an  amount  for  labor  which  we  valued  in 
India.  To  the  resulting  sum.  we  added  an 
amount  for  factory  overiiead  based  on 
information  received  from  Ae 
Indonesian  shop  towel  industry  and 
relayed  by  the  U.S.  Embassy  In 
Indonesia.  We  dien  added  die  statutory 
minimum  of  10  percent  for  general 
eiqienses.  pursuant  to  section 
77S(eKl)(B)  of  the  Act  because  the 
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statutory,  ndnimumJa  higher  ihan  any. 
figure  we  obtained  from  a  suDogate 
producer.  WeneMrad<led-anraant»for 
profit  and  packing^based  on  data 
received  Hum  tlkr Indonesian  shop  towel 
uidustry  and- relayed  by  theU.S; 
Embassj^inbdonesia.  We  used  the  total 
of  the  fbregoing  amounts  lo  represent 
foreign  marhet'vahiefbra  sh^gle  bale  of 
cotton  towels,  which  was  then 
compared  to^WAHT-TIaniin'S  U.S. 
priee^^ora  singlfe  baleof  cottoff  shop 
towels. 

AnalyaisLorCommaats.Baceivad . 

W»  gawft  interested  pBctiaBiai 
ojjpoituntlyte  coament  on^th*' 
preliminary  resukst  Weireeaived: 
oomasente  fnas  dMrpetitioner.  Mdliken 
&  Co.,  jbmI fronttha only  responding 
compang^  'naii4in.Arls<ft^Gnd^frJtepoit.& 
Export  CotporatioB,  fotmarly  knatwn  as 
ChinaJ4atioBail'AitsAiGca&k<Iflii|>art^Af 
Export  Coipanttioa  TiaajinBRnch.  At 
the  raquastof  the  reapwidaBt,  werheldi» 
public  hearing,  on  Ofltobcr9i  1988. 
Beoauaa  petitionaria  oommcBte^ware 
solely  iftsufftoitof  the^Departmentl'a 
preliminaqfriasiiltanaodinoppsntien  to 
respondsnts^onunants,  we^haveonly 
diacussad-respondsni's-conuDente. 

Co/77/ne/)/ J;  RespondMit  argaes^thal 
the  Department  should  select  Indonesia 
rather  than  India  aa.the  surrogate 
econon^  within  which  to  value  Uio  PHC 
factorr  of  production.  Respondent 
supportrits  argument  by  asserting  that 
1)  the  Departmeant  has  in  several  past 
cases  considered  Indonesia  to  be  at  a 
level  of  economic  development 
comparable  to  tlwPRC;  and.  2)  that  in 
choosing  between  several  potential 
surrogjBtesi  thrDepartment  has  in  past 
cases  expressed  a  preference  for  the- 
surrogate  whose  merchandise  is  most 
similar  in  physical  characteristics  to  the 
merchandise  under  investigatioB 

DOC  Position:  With  respect  to 
respondent's  Ami  argument  wo  agre» 
that,  ftr  pwpsMaM^the  Act  Indoneeia 
is  at  a  levekai'aeonaBte:dewelopment 
comparable  to  the  PRC.  In  fact,  as 
discussed  abevo,  we  have  valued' 
certain  of  the  FRC  faetora  of  production 
in  Indonesia.  However,  we  consider 
Indi&te  b«-tbcrmo8t  compaeable 
surrogate  on  Um  baaia  of  per  capite 
GNP,  the  distribution  of  labor  between 
inv-agrTcnnam  aiiu  uuii-ugiiuiiiiurai 
sectors,  andgrow^mtein  peccapitft' 
GNP.  Consequently;  Iadn:^waa  oorfint 
choice  for  a  soHaca-ol  values  fdEJRRC 
facton  of  production;  We  used 
Indonesian  values  only  for  dnsffSactan 
for  whiohr.wer  weminnblo  toohtain. 
adequate  infomntiott'frant  Indian; 
sources^  In  thtengasdwc  note  that^^wa 
have  also  used  date  fnmslndiaite  vcdue 
factorsof  praductioKin  at- least  two- 


prior  anttdumpingiiivestiKattons 
in  voMngprodAets'  fitmrdie-PRC' 
Chloropieriff  (nhaf  Betemiinationof 
Salto  at'Bess  TKan  FairVMhe;  4f»nt 
5982.  f%breary^l8, 198«)r«nr-'n^pered 
Iwlier  iwarings  (Pinai  Dfclei  uiiiiatioifof 
Sales  at  less  than  Fair  Value,  srni- 

itna^MayZT;  iMTf. 

Winr  respect'  to  i  espendeiiCS'  second 
argument  we-neto  tha<  ril  of  theoases 
respondent  uites in  support' of Yns 
assertioM-  that'the-Ifcpai  tmcul  has- 
expreasad  •opiohiwnue  fecsanogates' 
wfaasejnarnhaBdise'  ia^nesi  sin^ar  t» 
tInt:undarinwestigatien;wore«ompl*ted 
prior  to  the  enactBMm  of'dte  Onm^ios 
Trade  «ndCompetitiven«a«  Act  of  1988. 
Under  tho  prior  statutory- psevisionv  the 
DepKtmenf  «  &st  pnority,  in  NME 
invsstig^ianvwiM^tncanpare  tbo 
selling  priees  of  n?a>dnonS'in  surrogate 
countriesi  witkAME-OKpofters'  seiUng^ 
prioan  to  theUidtedrStates.  Undsrsucfa  a 
statntoiy  sefaarao,.  itwas  necessary  to^ 
choose  8urrogate<ceuntms>with  product 
matriie»aatdb80  asposaihla:  Undcrtke 
1989  stalotft,  the  priority  Ims  shifred.to 
the  bclon^otprodnctian  appoadt  Tim 
present  statutory  prowstenonly  requires 
that  sumgate  counteies  beat  a:lev«)  of 
economic  dnyinloparicnf  compai  sMe.  to 
that;of  the  nQnnMrket*eeononiy  country 
and  be  signirioant  pterincenof 
compa/o6/rmetcl»ndisa  (emphasis 
added).  During  the  perigdof  revicw» 
accordkig  to  tho  DepaL-uaant's  import 
statistics,  mora'than  740^000  peundsof 
cotton  ahoii  towels  were  impieeted  into 
the  United  Stataa  from  Jndiai  Hiia  level 
of  imports,  when  compared  to  the 
imports-froovotber  couotriea,  establishea 
that  Jndiaisa.sBgnificant  producer  of 
comparable  marcbaodise  to  thai 
produced  bjc  Uia  PRC. 

Comment  2:  RBspondant  argues  that  in 
the  prebrainaFy  raaultafoc  thisfrcview 
the  Depactment^methodolosr.  uaad  to 
value  die  PRG  factor  for  yam  used  in  die 
production  of  shop  towels  waa- 
inappropriate.  In  place  of  that 
methodology,  respondent  urgesihe 
DepartmBnt-to  use  tha  exprnl  {wice 
(prov4dadby.the  respendeat)  of 
identical  yanHplsoduced  ia  UterPJlC^  or, 
altematwaly,  A>valu»derived  from  et 
pric&'obtekisdbif-tboU.&  Embassy  in 
Indonesia  from.asliofr  towel  prodaoer  in 
that  country. 

DOC  Response:  For  the  preliminary 
results  of  this  review,  we  valued  the 
PRCfactorfor  "lOs"  yarn  on  Ae  basis  of 
the4ndian  priee-for"28s*'  yam;  We- 
adjusted  the.Indiao  price  by  multiplying 
it-b^the  raEtiobeiweendhnprioca-of  10s 
aiid-208  yam  in  the- United  Statesr  We 
used3uch  an  approacb because  it  wa& 
based  on  the  best  infianaatien  available 
to  ufl-attha  time.  As  discussed  below. 


for  the  final  resuftsoflhis  review,  we 
have  valued^the  PRC.yam  factor  using  a 
methodolcsy  which  avoids  making  an 
adjustinenf fbrrdtfl^rence  in  yam 
numben: 

We  disagree  with  respondent* fc 
suggestion  tbatwcvaltie  the  yam 
production  ftotorwith  the  price  at 
whiotryam-produced-in  the  PRCJaaold ' 
for  export  Pricercan  beinfhienced'by. 
cost  structurer  as-much  as  by  price 
competitiom  While  itmay  be  true  RRC. 
yam  export  prices.are  more  reflectlve-of 
normal  mancet  considetHtiuiis  than  are 
internal  prices  withintlieFltC.  these 
export  prices  are  aho-reflective  ofyanr 
production  costs  within  theTOC. 
Because  we  have  no  way  of  detemrinm^ 
the  extant  to-whicbtheexport  "price  may 
tie  dtsloi'ted  oy  susiiiiuiuiiuiket  costs; 
PRC  yam-export  pricesrfiril  to- provide  a 
reliabtebasis  fbr  estabiishiiig  a  ^Iarke^ 
value  forthe  yam-production^ factor. 

Respondents  alternative  suggestion" 
was  tousean  Ihdonesian-price  obtained 
by  tiie  U.a  Bnbassy.  Wo  rejected  tfair 
price  for  purpose  of  the  prdinrinary 
results  because,  based  im  the 
description  of  the  product,  wepresumed 
that  the  price  pertained  to  fmished  shop, 
towels  instead  oTyam.  "nre  U.S. 
Embassy  inindanesia  has- since- 
confirmed  that  the-price  in  question  was 
in  fact  a  price  fbr-towels'— not  yam. 

Since  publicathm  of  thepreliminary 
results,  the  U.9:  CbnsulateGeneral  in 
Karachi,  Mdstan,  has  provided-.data 
concsffling-theprice  of'l(*  cotton-yanr 
in  that  oountry.  For  purposes  of  final 
result*  of  this  review,  webased  the 
valuation  of  the  factor  of  production  for 
cotton  yam'OKthis-infemmtiott'from 
Pakistan,  fit  doing  so  we  have  avoided 
the  necessity  oTadiusting  for  different 
yam  numbers. 

Gdmmeitt  3:  Respondent  argner  that 
the  Diepartment-shonld  value  the  factor 
of  production  for  sewing  thread  based 
on  a  wholesale-price  in- hidonesia,  rather 
than  on  a  retail  price  in  India. 

DOC  Response.-  Por-the  preliminary 
results,  we  vakted-thetfaread  factor 
based  on  a  reteil  price  in  India.  Wr 
adfosted  thir price  downwards,  using-a 
factor  suppKed  by  the  International 
Cotton  Advisory  Committee,  to  account- 
for  themsrk^up  fiom  wholesale  to  retail. 
By  using  this  approach,  we  were  able  to 
valuethefaetof -in the  preferred 
surrogate-country,  India.  The  Indonesian 
prioe  put  forward  by  respondeat  was 
unusable  beeauae  the  terms  of  sale  of 
the  priee  wese  ambiguous.  It  was 
unclear  whether  it  was  an  ex-factory  or 
C&F  U.S.-  prion 

Comment  4f  Respondent  argues  that 
the  prioe  used'bythe  Department  to 
value  the  fbettv  of  production  for  ink 
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was  inappropriate  because  it  was  a 

price  for  ink  used  to  stamp  napkins,  not 

shop  towels.  Instead,  respondent 

suggests  we  use  the  price  of  ink 

obtained  from  a  shop  towel  producer  in 

Indonesia. 

DOC  Response:  Respondent's 

assertion  is  incorrect.  The  price  we  used 

to  value  the  ink  factor  was.  according  to 

the  U.S.  Embassy,  New  Delhi  India. 

"Dm  price  of  most  commonly  used 

dyestuff  (blue)  for  cotton  shop  towels 
•  •  ••• 

Comment  5:  Respondent  argues  that 
for  the  preliminary  results  the 
Department  erroneously  included 
separate  amounts  for  electricity,  water, 
and  coal  Respondent  claims  that  since 
these  items  are  included  in  factory 
overiiead  pursuant  to  generally  accepted 
accounting  principles,  to  add  them 
separately  would  be  double-counting. 

DOC  Response:  We  agree  with 
respondent  The  factory  overhead 
percentage  we  have  used  was  given  to 
us  as  a  percentage  of  "total  direct 
costs".  Therefore,  we  have  not  added 
seperate  amounts  for  electricity,  water 
and  coal  for  purposes  of  these  final 
results. 

Comment  A-  Respondent  argues  that 
the  data  obtained  from  a  particular  shop 
towel  producer  in  Indonesia  on  which 
the  Department,  for  the  preliminary 
results,  based  its  additions  for  factory 
overhead  and  profit  should  be 
disregarded  because  other  data 
submitted  by  the  same  producer  suggest 
that  its  costs  were  abnormally  high  and 
that  the  company  did  not  produce  shop 
towels. 

DOC  Response:  We  disagree  with 
respondent  The  cost  structure  of  an 
individual  producer  in  a  market  vs.  a 
non-market  country  can  not  be 
compared  and  therefore  is  irrelevant  for 
purposes  of  our  analysis.  The  statute 
only  requires  that  the  country  within 
which  we  value  the  factors  of 
production  be  at  a  level  of  economic 
development  comparable  to  that  of  the 
nonmarket  economy  country  and  be  a 
significant  producer  of  comparable 
merchandise.  As  noted  above,  we  have 
determined  that  Indonesia  qualifies,  for 
purposes  of  this  review,  as  a  surrogate 
country  on  both  of  the  above  counts. 
Furthermore,  in  the  cable  containing  the 
data  in  question,  the  U.S.  Embassy  in 
Indonesia  stated  that  this  producer  was 
"a  company  that  mainly  produces  cotton 
shop  towels  for  export  purposes." 

Comment  7:  Respondent  argues  that 
the  Department  in  its  preliminary  results 
should  have  adjusted  for  Inflation  the 
Indonesian  price  upon  which  the 
Department  based  its  valuation  of  the 
factor  of  production  for  packing. 


DOC  Response:  We  agree.  Since 
publication  of  the  preliminary  results. 
the  U.S.  Embassy  in  Indonesia  has 
advised  that  the  price  in  question  was 
effective  subsequent  to  the  relevant 
period.  Therefore,  we  adjusted  this  price 
for  inflation. 

Comment  A-  Respondent  argues  that  in 
valuing  the  factors  for  both  skilled  and 
unskilled  labor,  the  Department  should 
use  data  pertaining  to  the  Indonesian, 
rather  than  Indian,  textile  industry. 

DOC  Response:  We  disagree.  The 
Indian  data  we  have  relied  upon,  in  our 
judgment  is  adequate.  We  therefore  see 
no  reason  to  move  away  from  India,  the 
preferred  surrogate  country,  for  the 
purpose  of  valuing  these  factors. 
Respondent  urges  us  to  disregard  the 
Indian  data  in  part  because  it  pertains 
to  the  textile  industry  in  general  rather 
than  to  the  shop  towel  industry  in 
particular.  We  note  that  the  Indonesian 
data  which  respondent  prefers  that  we 
use  is  equally  non-specific. 

Comment  9:  Respondent  argues  that  in 
the  event  the  Department  persists  in  its 
use  of  the  Indian  data  for  purposes  of 
valuing  the  two  factors  of  production  for 
labor  for  the  final  results  in  this  review, 
we  should  convert  the  annual  rates 
"ontained  in  the  data  to  hourly  rates  by 
using  a  48-hour  workweek  Instead  of  the 
40-hour  workweek  we  used  for  the 
preliminary  results. 

DOC  Response:  We  agree.  For  the 
preliminary  results,  we  valued  the 
factors  of  production  for  both  skilled 
and  unskilled  labor  by  using  Indian 
wage  data  which  was  presented  to  us  on 
an  annual  (per  year)  basis.  In  converting 
these  annual  rates  to  hourly  rates,  we 
assumed  a  40-hour  workweek.  We  have 
since  determined  that  textile  workers  in 
India  work  a  48-hour  workweek. 
Therefore,  for  purposes  of  the  final 
results  we  have  converted  the  Indian 
data  from  an  annual  to  hourly  basis 
using  a  48-hour  workweek. 

Final  Results  of  the  Review 

Based  on  our  analysis,  the  final 
results  of  the  review  for  certain  firms 
are  changed  from  those  presented  in  the 
preliminary  results,  and  we  determine 
that  the  following  margins  exist  for  the 
period  October  1. 1987  through 
September  30. 1986: 


>TTiM«ounlry  niilir  with  no  •Npnwnis  during 
iha  pwtod:  «•  la  from  last  rovlaw  in  wMch  ' 


Ei^ctsra 


Mi   ViponW   mKmttQ  WmWn   uw   rWO' 

pie's  RipubSe  o(  CNna 

CNART/CuMnfewra 

CNAm/FaMe  Entsfprtss 

OimeHK/Tfans  ASanSc 
CNna  nMOuross  Tr 


■  Not  a  knowm  •xportar  or  rmaaSm. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess. 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  in  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  shall  be  required 
for  shipments  bom  these  firms.  For  any 
future  entries  of  this  merchandise  itom  a 
new  exorter,  whose  first  shipments 
occurred  after  September  30, 1988,  and 
who  is  unrelated  to  any  review  firm  or 
any  previously  reviewed  firm,  a  cash 
deposit  of  55.27  percent  shall  be 
required.  These  deposit  requirements 
are  effective  for  all  shipments  of 
Chinese  shop  towels  of  cotton  entered, 
or  withdrawn  bom  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  will 
remain  in  effect  until  the  final  results -of 
the  next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  75l(a)(l] 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  I  353.22  of  the  Commerce  regulation 
(19  CFR  353.22  (1990)). 

Dated:  January  28, 1991. 
Eric  I.  Garflnkal, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  91-2454  Filed  1-31-01;  MS  am] 
BNjjNe  cooa  ssia-oe4t 


[C-201-012] 

Carbon  Black  From  Maxioo; 
PraNmlnary  Roautta  of  CountarvalUng 
Duty— Adtninlatratlva  Ravlaw 

t 

AOmcv:  International  Trade 
Administration/Import  Administi'ation, 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
coimtervailing  duty — administrative 
review. 


96.27 
■37.20 
>37« 

■  aeoo 
(•) 


:  The  Department  of 
Commerce  haa  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  carbon 
black  from  Mexico.  We  preliminarily 
determine  the  total  bounty  or  grant  to  be 
11.21  percent  ad  valorem  for  Hules 
Mexicanos.  S.A.  and  4.60  percent  ad 
valorem  for  all  other  firms  during  the 
period  January  1. 1966  through  August 


FaJerai  Reflataf  /  ▼d.  88;  Ma.  22*  /'  FttdBg,  Kfamary  U  oa:  /.  Hbdcaa. 


23. 1968.  We-invitrinterested-partierlo 
coRunent  on  tneso  pteUuiinary  results. 
■FPicnvt  OATirPfebruary  1;  1991. 

ran  njRTMDI  INPOMIATKMjOONTACC 

Philip  Ra  or  PaullOaGiux.  affio^of 
Countervaillag  Compliance. 
Intematienall^ade  AdraioiatiatiQB.  ILS. 
Department  of  Commerce.  Washln^on, 
DC  20Z30;  telephone:  (202)  377-2786. 


BackgRNHidl* 

On  June  S,  1987;  the  Department  at 
Commerce  (the  Department  publiaheda. 
notice  or"Onportunity  to  Request 
Administrative  Keview"  (9Z  FR  21338) 
for  the  countervailing  du^,  order  on 
carbonbJack  fimm  Mbxico  (48  FR  29564; 
June  27;  1983):  On  June  25.  I98r.  the 
petitioner,  Cabot  Corporation,  requested 
an  administrative  seview  ofthe  order. 
We  initiated'the  administrative  review, 
covering^lhs  period  January  1. 1988: 
through  I^ember  31. 1986,  on  Jtily  17, 
1987  (52  FR  27037)  Subsaqant  to 
initiation,  the  Department  revoked  the 
counterv  alttng-daty  order  effective 
August  24. 196e'(MJnt93ie^  December 
27. 1989).  As  a  resultof  the^revocatlon, 
we  have  adjusted  the  review  period  to 
cover.JanuaryT.  1988  ttiron^  August  23. 
198ft 

The  Department  jiaa.  now  conducted' 
this  administrative  reviewln 
accordance'witfa-aectioD-7Sr  ofthe  Tariff" 
Act  of  193a  as  amended  tthrTkriff  Act). 
On  Decemberl7;  1990;  tfarDeparUnent' 
piiblisfaed  the  fltaa^-restdtr  of  ^tr  last 
adffluiistraUve  review  of  the 
cx)uateTvailiBg duty  oitlei  uncarbun 
black^  frora-Mexico  (99  PR  ST74S). 

Scope  of  Reidaw 

Impoetsicove«edbs»Aie  review  we 
^shipmasrtSiO^Mtefliean  caiben  black 
Duriag  tteteritwpesied,  s«d> 
merchandise  waaidaaeiflable  under  item 
number  473.0400  of  the  Tariff  Schedulee 
of  therlMted  atatarAonotatad: 
(TSU8A).  HitenMiehaadiaa  is  atriBBtly 
claeaifiaUesnadeeitaB  nmnber 

rnmnananft^iiieiaiaaiiBiiTiiiirr 

Scheduda^mS).  The  TttlS^andHIS 


I  paipoaes.  The 
w»tH»t*vU««Mjp*<n^rennrinsiilispisili»ii 

The  fei4aw>  oosnecartha  parioik  Janury  1. 
1988  thraiiih^Aa9Mt^23(  18BteBdl2^ 
prepaaset 

Aualy  sic  eFPl'ugiauiS' 

(l)FOMBX. 

TBe  Ptod  fbr  the  Phwuetlou  of Bcports 
of  Mexlcaw^Mfcaufeetuied  Thliedqcts ' 
(FOMB]t74e-»tnn«^ifavMeNican 
Treasury  Depaitaiunt  with^theNetienal 
Bank  elPlBWl|H  'Rade-acteg-artWMtee- 
tor  ta^pfegram  m^NBtioiiarMuiK  or 


Foreign  lYade,  through  fthandal 
InstitQtionB/  makes  FOkffiX  loana 
availableal  prefterential  tates  to 
manufhutiuersLand  expuEters  fbr  two 
pui  puses,  pre^xpoit  financing  and 
export-flnandng.  Wb  consider  bodi  pre- 
ejqiort  and  export  i'OMBSr  loans  to  he 
export  bumiUes  or  grants  since  these 
loans' are  gtrenoniy  on  merchandise 
destined 'for  export . 

We  found  thattheamraaUnterest  rate 
financiaHnaUtutiuus  <3mrged  btirru  wers 
for  peso-denominated^FONflKprer 
exportioaafoutstantfing  duriug,the 
review  peiiudtangpd&tnn'SSI^OO'to  49:60 
percent.  7%e  annual'  iutereal  ratefbr 
dollarKienominatedFORffiX:  export 
fmanciog^rangedirDm  630'ta7:40 
percent-during  the  review  period. 

We  considerihe  benefit  %om  Ibans  to 
occur  when  the  Intefastis  paid,  faitarest 
on  FOMEX  pre-export  loansisipaid  at 
maturity,  and  thaaaihat  Bataiiad:dtiring. 
the  review  period  were  obtainad 
between  Qaeendiec  1988andMay  18a& 
Since  interest  on  FOMEX^ei^KJtt  leaas.ia> 
pre-paid,  we  calculated  benefits  bom  all 
FOMEX  export  loans  received  during 
the  review  period. 

The  Banco  daJMexico  stoppad 
publishng  data  on  nominal  and  effective 
commercial  Ifendinf  rales,  after  isn. 
Therefbre.  as  the  basis  fbrour 
benchmark,  we  have  relied  in  part  on 
the  rates  for  the  yetnailflM.  tkoa^iliiA». 
as  RHblishad:  is  the  Baneo  de  Mewico'a 
Indicadores  Frnnnaskna  j  \AimmA*\ 
(LE.).  We  calculated. theraveragp' 
difference  hetwoenthftCostftPoccentual 
Promedio  (CPP)  rates,  the  average  cosl 
of  short-torn  fund»-te  banket  and  the-L& 
effective  ratea  frit-tbcrpaRod-lSIC 
through  1984.  WlraddadLtkia^HeBragB 
difference  tortfasigat^af^tatee.  lutiiis 
wagr.  we  caicnlalad  aihaodBnaik  of 
13Si27:'paraeaftiaa pan  nw|aiit  leisaloaae. 
ohtniaiHiB-Mgfc 

To  detefBne:the  eflBsttsenatarcet 
rtitnhtwwhmnrirferffayhr-lnnnnr  we 
uaedaaaweiage  of-tke  qoarteriy 
wrightedfawraga  efibettvKintarestTateft 
published  in  the  Federal  Reserve 
Bulletin,  which  was.lD.4r  peeceai  ia 
1988. 

Both  of  the.two  known  exporters  of 
this  merchandise  used  this.progcam 
during  the  review  period.  Because  we 
foondtimt  the  exporters  were  able  to  tie 
their  POMWrloans  to  exports  to  specific 
countries,  we  measured  die-benefit  only 
from  F0M9F  loanr  tied  to  U.S. 
shipments.  We  allocated  eachi 
company's  FOMEX  benefit  over  the. 
value  of  its  total  lf.S.  sfaipnients  during, 
the  review  perio<JbOnthta;baais,  we 
prelimhiai'il^r  tletenntne  the  benefit  from 
FOMEX  pi  (Msxpuit 'ibans.  dtiring  the 
review  periad  ttrbrOSTpercent  ad 
vahfieui-Rii  ITuiuex  and'3120' percent  o(/ 


valorem  for  altotlierfinns.  We 
preliminarily  determine  the  benefiifirom. 
FOMEX  export  loans  to  be  1.45  percent 


ad  valorem  for  all  othes 
(2)iNDf^Di»comam' 

Under  the  National  nevrlepmmt  Pan 
(NDP),  which,  war stiILia.opatatioe 
during  the jevlew  period«.SkffiX.the. 
govemmenttosviied  oiLoompany.  andthe 
ComiakmBadefaCde  Electricidad.(CEE). 
the,  gpvemmanfcowned  electric  utility, 
granted  discounU-toxompaniee  locaied 
ia  specific  regiana-orengaged  in  certain 
priority  actiyilias.Diuing,  thereview 
period..  Humex-ceceiveddiecQuata  oit 
certain  pumhaaea  «£  electricity  netaeal 
gas.  andoariaonblack  feedstoak.. 
Becaiiseau£lLdiscQuate«re  provided, 
only  to  speeiffc  eaterprisea  or  indastrics.. 
we  consider  tbeuLto  be  domestic 
bountiaaor  grantSk 

We  allocated  thartotali value  of 
discounts  received  by  the  firm  over  its 
total  sales  to  all  markets  dasing  the 
review.paii0dL  Oa.-thie>baaiSk  w» 
preUraiaarilt^dateiBMie  the  benefit  fran 
thiapaogBBa^to.ba-ft  Mi  psrreal'  ad-. 
valorem  far  HaaMtbaad  zen^for  att 
other  firms. 

(3JFONEI 

The  Fund,£aa  laduatrial  DevelopBieBt 

(FONEI),  iiilasiiiiBl llij  the  ^tuttiki 

Mexico,  is  a  specialiaed  fiiwni:  Iwl 
developmentfHid  that'  pwaidte  leay- 
term  losne at  beiew  maikel  rates> 
FONEI  loans  are  available  under 
various  provisjeaa  haviag^ditfesattt 
eligibility  requirements.  The  plant 
expansion  provition  is  designed  for  the 
creation,  expansion,  or  modernization  of 
enterprises  in  order  to  promote  the 
efficient  prodnctian  of  goods  capable  of 
competir^iathe-intemational  market  or 
to  meet  the  objectives  of  the  NDP.  which 
Indude  industrial  decentralization.  We 
consider  this  EOTQ^loan  provision  to 
confer  a  county  or  grant  because  it 
restrictaloan  benefiis.to' those 
enterprises  located'ontside  of2me  niA. 

One  film  had  e  variable-rate  pesa- 
denominatedJ'OlM&l  loan  outstanding 
during  the  review  period.  Wfrtreated 
this  variable-rate  loan  as  a  aeries  of 
short-term  lo«ms.  Tb  calculate  the 
benefit  we  usedthe  same  benchmark  as 
for  the  FOMEX'peso-denominaied  pre- 
export  loans  and  compared  it  to  tha. 
prefbrentiaLinterest  ratee  in  efiacLfor. 
each  FONEIloan  payment  mada  during 
the  review  period  We  ellhcated  the 
benefita.&OBi  tfieaetloan  paymffnis  over 
the  firm's.  totaLsa]ies.ofaQ  products. to 
all  markets  during. the  review  period..  On 
this  basis,  we  pfeHiainarily  deteimine 
the  benefit  from  this  program  to  be  zero 


I 


Federal  Register  /  Vol.  50.  No.  22  /  Friday.  February  1,  1991  /  Notices 


for  Humex  and  (X90  percent  ad  valorem 
for  all  other  fimu  during  the  review 
period. 

(4)  PnfennUaJ  Pricing  of  Carbon  Black 
Feedstock  (CBFS) 

In  our  first  administrative  review  for 
the  period  April  8. 1983  through 
September  30, 1983,  we  found  that 
P^^EX  provided  carbon  black 
feedstock  (CBFS)  to  carbon  black 
producers  at  preferential  prices  (see  51 
FR  30387;  August  28, 1986).  Following 
the  methodology  used  in  that  review,  we 
compared,  for  each  quarter  in  the  review 
period,  the  price  difference  between  U.S. 
Gulf  Coast  prices  for  no.  6  fuel  oil  and 
CBFS  to  the  price  difference  between 
the  PEMEX  prices  for  those  two 
products.  On  this  basis,  we  preliminary 
determine  that  CBFS  was  not  provided 
to  Mexican  cartran  black  producers  at 
preferential  prices  during  the  review 
period  and,  therefore,  did  not  confer  a 
countervailable  benefit 

(5)  Other  Programs 

We  also  examined  the  following 
programs  and  praliminarily  determine 
that  exporten  of  carbon  black  did  not 
use  them  during  the  review  period: 

(A)  CEFROFI  Ux  certiflcatea: 

(B)  FOGAIN: 

(C)  Bancomext  loans; 

(D)  Import  duty  reductions  and  exemptioni; 

(E)  Article  94  and  Article  15  loans; 

(F)  State  tax  incentives: 

(G)  Delay  of  payments  on  loana:  and 
(H]  Delay  of  payments  to  PEMEX  of  fuel 

charges. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  during  the  period  )anuary  1. 
1986  through  August  23. 1986  to  be  11.21 
percent  ad  valorem  for  Humex  and  4.69 
percent  ad  valorem  for  all  others  finns. 

Therefore,  the  Department  intends  to 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  11.21  percent  of 
the  f.o.b.  invoice  price  on  shipments 
from  Humex  and  4.69  percent  of  the 
f.o.b.  invoice  price  on  shipments  from  all 
other  Arms  exported  on  or  after  January 
1. 1986  and  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or 
before  August  23, 1986. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculations 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  argimients  raised  in 
case  briefs,  may  he  submitted  seven 


days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
schedule  date  for  submission  of  rebuttal 
briefs.  Copies  of  case  briefs  and  rebuttal 
briefs  must  be  served  on  interested 
parties  in  accordance  with  |  355.38(e)  of 
the  Commerce  regulations.  Any  request 
for  disclosure  under  an  administrative 
protective  order  must  be  made  no  later 
than  five  days  after  the  date  of 
publication.  The  Department  will 
publish  the  Tmal  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  rebuttal  brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section 
7519(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(l]]  and  19  CFR  355.22. 

Dated:  January  28, 1091. 
Eric  I.  Gaifinkel, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-2455  Piled  1-31-91;  8:45  am] 
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(C-3S7-M1] 

Standard  Pipe  and  Line  From 
Argentina;  Preliminary  Reeulta  of 
CounlervaWng  Duty  Adminietrative 
Review 

aoincy:  International  Trade 

Administration/Import  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Countervailing  Duty  Administrative 

Reviews. 

•UMMAMY:  The  Department  of 
Commerce  has  conducted 
administrative  reviews  of  the 
countervailing  duty  orders  on  standard 
pipe  and  line  pipe  from  Argentina.  We 
preliminarily  determine  the  total  bounty 
or  grant  to  be  zero  for  both  products 
during  the  period  July  14, 1988  through 
December  31, 1988.  We  invite  interested 
parties  to  comment  on  these  preliminary 
results. 

amcnvi  DATI:  February  1, 1991. 
FO«  RNITHf  R  INPOMMATION  CONTACT: 

Cameron  Cardozo  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLCMCNTARV  INFOflMATION: 

Background 

On  September  27, 1988,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (53  FR  37819)  the  fmal 
affirmative  countervailing  duty 
determinations  and  countervailing  duty 


orders  on  certain  welded  carbon  steel 
pipe  and  tube  products  from  Argentina. 
On  September  28, 1969,  the  Government 
of  Argentina  requested  administrative 
reviews  of  the  four  separate  orders.  We 
published  the  initiation  of  the 
administrative  reviews  on  October  25, 
1989  (54  FR  43438).  The  notice  of 
initiation  was  amended  on  December  5, 
1989  (54  FR  50306)  to  correct  the  dates  of 
the  period  under  review.  On  January  9, 
1990,  the  Government  of  Argentina 
withdrew  its  request  for  reviews  of  the 
countervailing  duty  orders  on  heavy- 
walled  rectangular  tubing  and  on  light- 
walled  rectangular  tubing.  As  a  result, 
the  Department  published  a  termination 
of  the  administrative  reviews  of  these 
two  orders  on  April  16, 1990  (55  FR 
14101).  The  Department  is  now 
conducting  the  administrative  reviews 
on  standard  pipe  and  line  pipe  in 
accordance  with  section  751  of  the  Tdriff 
Act  of  1930.  as  amended  (the  Tariff  Act). 

Scope  of  Review 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  international 
harmonized  system  of  customs 
nomenclature.  On  January  1, 1989,  the 
United  States  fully  converted  to  the 
Harmonized  Tariff  Schedule  (HTS),  as 
provided  for  in  section  1201  et  seq.  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  this  review  are 
shipments  of  certain  welded  carbon 
steel  pipe  products  from  Argentina. 
These  products  constitute  the  following 
two  separate  "classes  of  kinds"  of 
merchandise: 

(1)  Standard  Pipe:  Certain  circular 
welded  carbon  steel  pipes  and  tubes, 
0.375  inch  or  more  but  not  over  16  inches 
in  outside  diameter,  generally  known  in 
the  industry  as  standard  pipe.  This  is  a 
general-purpose  commodity  used  in  such 
applications  as  plumbing  pipe,  sprinkler 
systems,  and  fence  posts.  Standard  pipe 
may  be  supplied  with  an  oil  coating 
(black  pipe]  or  may  be  galvanized,  and 
is  sold  in  plain  ends,  threaded,  threaded 
and  coupled,  or  beveled.  These  products 
are  generally  produced  to  American 
Society  for  Testing  and  Materials 
(ASTM)  speciflcations  A-120,  A-53  or 
A-135.  During  the  review  period, 
standard  pipe  was  classifiable  under  - 
item  numbera  610.3231, 610.3234, 
610.3241,  610.3242,  610.3243,  610.3252, 
610.3254,  610.3256, 610.3258  and  610.4925 
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of  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA).  This 
merchandise  is  currently  classifiable 
under  HTS  item  numbers  7306.30.1000, 
7306.30.5025,  7306.3aS030,  7306.30.5040, 
7306.30.5045,  7306.30.5050,  7306.30.5060, 
7306.30.5065  and  7306.30.5075.  Oil 
country  tubular  groods,  classifiable 
under  TSUSA  item  numbers  610.3242, 
610.3243. 610.3252  and  610.3258,  are  not 
covered  by  this  countervailing  duty 
order. 

(2)  Line  Pipe:  Certain  welded  carbon 
steel- American  Petroleum  Institute  (API) 
line  pipe,  0.375  inch  or  more  but  not  over 
16  inches  in  outside  diameter,  know  in 
the  industry  as  line  pipe.  Line  pipe 
generally  is  produced  to  API 
specification  5L  Line  pipe  is  used  for  the 
transportation  of  gas,  oil,  or  water, 
generally  in  pipeline  or  utility 
distribution  systems.  During  the  review 
period,  line  pipe  was  classifiable  under 
TSUSA  item  numbers  610.3208  and 
610.3209,  and  is  currently  classifiable 
under  HTS  item  numbera  7306.10.1010 
and  7306.10.1050. 

The  TSUSA  and  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  in  dispositive. 

The  review  coven  the  period  July  14, 
1988  through  December  31, 1988  and  six 
programs. 

Analysis  of  Programs 

(1)  Rebate  Upon  Export  of  Indirect 
Taxes  Paid  (Reembolso) 

The  reembolso  is  a  tax  rebate  paid 
upon  export  and  is  calculated  as  a 
percentage  of  the  f.o.b.  invoice  price  of 
the  exported  merchandise.  In  the  final 
countervailing  duty  determination,  we 
determined  that:  (1)  The  reembolso  is 
intended  to  operate  as  a  rebate  of  both 
indirect  taxes  and  import  duties;  (2)  the 
government  conducted  a  study  of 
indirect  tax  incidence  on  inputs  that  are 
physically  incorporated  into  the 
exported  product;  and  (3)  the  rebate 
schedules  are  periodically  revised  to 
reflect  the  amount  of  actual  duties  and 
indirect  taxes  paid. 

On  October  16, 1986,  Decree  1555/86 
modified  the  reembolso  program  "to 
make  the  tax  regime  permanent  and 
independent  from  other  macroeconomic 
variables,  responding  exclusively  to  the 
concept  of  the  refund  of  indirect  taxes." 
The  new  decree  set  more  precise  and 
transparent  guidelines  to  implement  the 
refund  of  indirect  taxes  witldn  the 
context  of  the  new  law.  Rather  than 
different  rebate  rates  for  each  product  or 
industry  sector,  there  are  now  only  three 
broad  rebate  levels.  The  rate  for  level  I 
is  10  percent,  level  n  is  12.5  percent  and 
level  in  is  15  percent  Based  on  the 


government's  1988  calculation  of  the  tax 
incidence  in  the  pipe  industry,  line  pipe 
and  standard  pipe  are  classified  in  level 
II  and  received  a  12.5  percent  rebate  in 
the  review  period. 

The  Department  will  determine  that 
the  reembolso  does  not  confer  a  bounty 
or  grant  if  the  tax  rebate  does  not 
exceed  the  total  amount  of  allowable 
indirect  taxes  and  import  duties  borne 
by  inputs  that  are  physically 
incorporated  in  the  exported  product 
and  indirect  taxes  levied  at  the  final 
stage. 

We  conducted  an  on-site  verification 
of  the  1988  tax  incidence  study,  fmd 
calculated  the  allowable  tax  incidence 
based  on  that  study.  We  foimd  that 
indirect  taxes  on  physically- 
incorporated  inputs  and  final  stage 
indirect  taxes  on  standard  pipe  and  line 
pipe  exceeded  12.5  percent  which  was 
the  amount  of  the  reembolso  during  the 
review  period.  Because  the  rebate  rate 
of  indirect  taxes  did  not  exceed  the  total 
of  indirect  taxes  paid,  we  preliminarily 
determine  that  there  was  no  overrebate 
of  indirect  taxes  for  the  review  period 
and,  therefore,  no  benefit  bora  this 
program  during  the  review  period. 

(2)  Other  Programs 

We  examined  the  following  programs 
and  preliminarily  determine  that 
exporters  of  standard  and  line  pipe  did 
not  use  them  during  the  review  period: 

A.  Export  payments  imder  Decree  176; 
Programa  Especial  de  Exportaciones 
(PEEX) 

B.  Pre-export  financing  under  OPRAC 
1-1,  Circular  RF-153 

C.  Post-export  financing  under 
OPRAC  1-9 

D.  Tax  deduction  under  Decree  173/85 
E  Financing  of  Investments  for  Export 

under  Conmiunique  A-980  (FEDEX) 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  zero  during  the  period  July 
14, 1988  through  December  31, 1988. 

The  Department  intends  to  instruct 
the  Customs  Service  to  liquidate, 
without  regard  to  countervailing  duties, 
all  shipments  of  this  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  July  14, 1988 
exported  on  or  before  December  31, 
1988. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  waive 
cash  deposits  of  estimated 
countervailing  duties,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act  on  all 
shipments  of  this  merchandise  entered, 
or  withdrawn  &t>m  warehouse,  for 
consumption  on  or  after  the  date  of 


publication  of  the  final  results  of  these 
administrative  reviews. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculations 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  10  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with 
S  355.38(e)  of  the  Commerce  regtilations. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under 
§  355.38(c),  are  due. 

The  Department  will  punish  the  final 
results  of  these  administrative  reviews 
including  the  results  of  i'l  analysis  of 
issues  raised  in  any  case  jt  rebuttal 
brief  or  at  a  hearing. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  January  24. 1991. 
Eric  I.  GaifinkeL 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-2393  FUed  1-31-91;  8:45  am] 
MLUNO  CODE  S610-0S-M 

Export  Trade  Certificate  of  Review 

action:  Notice  of  application  for  an 
amendment  to  an  export  trade 
certificate  of  review. 

summary:  The  Office  of  Export  Trading 
Company  Affairs.  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  amendment  to  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  amended. 

fom  njirrHEii  information  contact: 

George  Muller,  Director,  Office  of  Export 
Trading  Company  Affain,  International 
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Trade  Admiaisttatioii;  208/377-5131. 
This  is  not  a  toll-frea  number. 

of  the  Export  Trading  Company  Act  o£ 
1982  (15  LLSC  40Ca-21)  authorizes  tke 
Secratacy  of  Commuce  to  issue  Export 
Trade  Certificates  af  Revie«w.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  ia  the 
Certificate  faom  state  and  federal 
goveruaent  antitruat  action*  and  from 
private,  treble  damage  antitrust  actions 
for  the  expert  conduct  specified  in  the 
Certificate  and  cenied  out  in 
compliance  wilb  its  tenm  aixl 
conditions.  Seetioa  3Q2(b)(l)  of  the  Act 
and  15  GFR  d2&^]  requira  the 
Secretary  to  publish  a  notice  ia  the 
Federal  Kefi^  identi^ting  the 
applicant  aad  fimwai^Tina  Hg  proposed 
expoet  conduct 

Request  fee  PbUIk  Cwmwi^b 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be 
amended.  An  original  and  five  (S)  copies 
shoidd  be  submitted  not  leti^  than  20 
days  after  the  date  of  this  notice  to: 
Office  of  Export  TVacBng  Company 
Affairs,  International  Trade 
Afflnanntfetimi  Department  of 
ConmefcSi  reoo  1800^  Wewington,  DC 
2023a  b^SHnetion  siiiMBitted  1^  any 
person  i»  exempt  fi<0m  dtoelosure  under 
the  Freedom  of  InformetioB  Act  (5  U.S.C 
552).  CanmaBtssheuMief^  to  this 
appiJMti—  as  "BjqMrt  Trade  Certificate 
of  Reriew,  appiicatiaD  noraber  89- 
2A(BB." 

OETCA  has  received  the  following 
application  for  an  amamimpnt  to  Export 
Trade  Certificate  of  Review  No.  89- 
00016,  issued  on  February  5, 1990  (55  FR 
4647,  Februarys,  19S0).  A  previous 
amendment  to  the  Certificate  was  issued 
on  November  7, 1990  (55  FR  47784, 
November  15, 1990). 

Summary  of  the  Applicatioa 

Apphvuiit  ffatteuaf  Geotfaermal 
Association.  P.O.  Box  1350,  Davis. 
California  95BI7. 

Contact  Arthur  John  Armstrong, 
Counsel  Telephone:  (ZDE^  8S7-4I7aa 

Application  Nou  BB-iiyOl&. 

Date  deemed  submitted:  Jianuary  17^ 
1991. 

The  Natfonaf  Geothermal  Association 
seeks  to  amend  its  Certificate  by  adding 
Ormat  be.  of  Sparks,  Nevada,  as  a 
"Member"  of  the  Certificate. 

Dated:  JaauMy  2S»  lata.' 

Geocfs  liailH. 

Director.  Offiet  afBxpart  Trtidiag  Compaajr 
Affair$. 

Ifk  Dos.  gi-2a4iEUadl-3]r«l;  ac45ian4 


Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Qiltutal 
Materiata  bnportation  Act  of  1986  (Pub. 
L  89-651;  80  Stat.  8B7: 15  CFR  part  301), 
we  invited  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  vahie,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  ara  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
8  301.5fe)(3)  and  (4)  of  the  regulations 
and  be  filed  withM  20  days  with  the 
Statutory  finport  Ptogtams  Stair,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Appiicatiens  may  be 
examined  between  8:30  a.m.  and  5:60 
p.m.  in  Room  4204,  U.S.  Department  of 
Commerce,  141^  Street  and  Constitution 
Avenee,  NW.,  Washington,  DC. 

DocketNiimber:  90-0e8R.  AppUcaaL 
Uhiversity  of  Arizona,  Department  of 
Geosdences,  Gould-Simpson  Building 
Room  208,  Tucson,  AZ  85719. 
Instrument  Mass  Spectrometu  Syston, 
Model  MAT  252.  Manufacturer 
Finnigan  MAT,  West  Germany.  Original 
notice  of  this  resubmitted  application 
was  published  in  the  Federal  Ragistai  of 
July  30, 1990. 

Docket  Number  90-153R.  Applicant: 
Department  of  the  Interior.  U.S. 
Geological  Survey,  WRD,  P.O.  Bex  1669, 
445  Broadway,  Aibaay,  NY  122m.. 
Instrument  ^ectromagnetic  Induction 
Logger.  Model  EM  39.  Maiwfactunr: 
Geonics  Ltd.,  Canada.  Originai  notice  of 
this  resubmitted  application  was 
published  in  the  Federal  Register  of 

August  28.  loea 

Docket  Number:  90-224.  Applicant 
Univernty  of  Maine,  Department  of 
Geological  Sciences,  Sawyer  Research 
Center.  Orono.  ME  04469.  Instrument 
Mass  Spectrometer,  Model  SIRA  Series 
n.  Manufacturer  VG  Isotech  Ltd., 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  studies  of 
organic  and  iaoigenic  carbonate  (e.g. 
single  planktonic  and  benthic 
forarainifers.  molluscs},  natural  surface 
and  ground  waters,  terrestrial  and 
mariae  aigaaic  matter,  ipwous  cocks 
(e;g.  massive  sulfides),  and  metemorphie 
rocks  (e.g.  ^aphile).  Gases  such  as  tfa. 
Ni.  COs,  Oi.  AR.  SOa,  and  SFt,  will  be 
extracted  &om  these  materials  for 
analysis..  Ia.  addition,  the  instovments 
will  be  used  in  the  canraes  Isotope 
Geology,  Physical  Mechaniama  of 
Climate  Change  and  Stable  leotope 
Geology  for  t^  traiaiag  of  studmt*  in 
state-oC-tfae-axt  teshniqpiee  uul  theaey  ia 
light  stabU-isotope  mesa  speetrMeetryw 


Applicatian  Received  by  Commissioaer 
of  Customs:  DteemheT  5, 1960i 

Docket  Manber  90-ffl6.  Applicant 
Metre  Heefth  M)edical  Center.  Clleveland 
Me6t>politsn  General  Hospital. 
Cytogenetic  Laboratory.  Department  of 
Pathology.  3396  Scranton  Road, 
Clevdend,  OH  44109.  Instrument  Rapid 
Karyotyping  System,  Model  RKl. 
Manufacturer  Image  Recognition 
Systems,  United  Kingdtmt.  Intended  Use: 
The  instrument  will  be  used  to  provide 
routine  foboratory  analysis  of  clinically 
obtained  and  processed  human 
diromosomes.  In  addition,  the 
instrument  wi&  be  used  fbr  educational 
purposes  in  a  Cytogenetics  Laboratory 
Pathology  Resident  Tinining  Program. 
Application  Received  by  the 
Commissioner  of  Customs:  December  7, 
1990. 

Docket  Number  90-227.  Applicant 
University  of  Arizona.  Department  of 
Chemiatiry.  Tuscon,  AZ  85721. 
Instnuneat  Stopped^ow 
Spectrofluorimeter.  Manufacturer  Hi- 
Tech  Scientific  Ltd..  United  Kingdom. 
Intended  Use:  The  instnuneat  will  be 
used  for  the  separation  aad  lecovery  of 
metals  of  strategic  importance  to  the 
United  States,  namely,  cobalt,  nickel, 
copper,  silver,  gold,  platinum,  palladium^ 
iridium,  ihodium.  osmium,  and  the 
lanthanide  series  (cerium  to  lutetium) 
firom  their  natural  sources.  The  t3rpe  of 
studies  inealeed  requires  examtnati<m  of 
the  reactions  that  ara  finished  in 
fi*actions  of  seconds,  as  small  as  one 
ten-diousandth  of  a  second.  This 
instrument  enables  the  rapid  nuxing  of 
metal  andextractant  solutions  and 
immediate  observaUon  of  the  ensuing 
reactions.  In  addition,  the  instrument 
wiUplay  a  vital  part  in.  the  advanced 
edtication  and  training  program  of 
analytical  chemistry  students. 
Application  Received  by  Commissioner 
of  Customs:  December  7, 1990. 

Docket  Number  90-228.  Applieanti 
University  of  California.  Purchasing 
Department;  1156  High  Straet,  Santa 
Cruz.  CA  95064.  Instrument'  Infrared 
Monocular  Oculometsr.  Manufacturer 
Dr.  Bouis.  West  Germany.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  eye  movements  in  normal  human 
subjiects.  The  dynamics  of  eye 
movements  will  be  examinni  in  two 
dimesaions  in  naive  subjects  doing 
visoal  tasks  on  VDT  terminals  widi 
various  ifisplay  formats.  In  addliant  the 
instruBtnt  will  be  used  hat  edncalianal 
pnip— s  in  the  courseK  Paycbology  196. 
Independent  Study  and  PyadislDgy  297.. 
Gmdaeie  Indepeadisnt  Study. 
AppUeatioa  Beceivedlliy  Cbamtiaa/oaer 
o/CustemarDecembertai  19M. 


Docket  Number  90-229.  Applicant 
Center  for  Neural  Science,  New  York 
University,  6  Washington  Place,  Room 
1056.  New  York.  NY  10003.  Instrument 
Electron  Microscope  and  Accessories. 
Model  JEM  1200EXn/SEG/DP/DP. 
Manufacturer  JEOL  Ltd..  Japan. 
Intended  Use:  The  instrument  will  be 
used  to  examine  chemical,  spatial  and 
developmental  specificity  among 
neurons  and  glia  of  the  mammalian 
nervous  system  during  experiments 
conducted  to  understand  the  cellular 
basis  for  neural  function  that  have  been 
observed  electrophysiologically  or 
pharmacologically  and  to  identify  new 
types  of  cell-cell  interactions.  In 
addition,  the  instrument  will  be  used  in 
neuroscience  courses  to  enhance 
students'  understanding  of  the  current 
and  past  questions  addressed  by 
neuroscientists.  Application  Received 
by  Commissioner  of  Customs:  December 
13. 1990. 

Docket  Number  90-230.  Applicant 
Harvard  University  School  of  Public 
Health,  665  Huntington  Avenue,  Boston, 
MA  02115.  Instrument  Mass 
Spectrometer.  Model  ZAB-VSE. 
Manufacturer  VG  Analytical,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  measure,  at  enhanced 
sensitivity,  the  surface  glycoprotein 
molecules  in  the  AIDS  virus  coat.  Mass 
spectrometry,  coupled  with  supercritical 
Huid  chromatography,  negative  ion 
chemical  ionization  and  the  sensitivity 
provided  by  focal  plane  ion  detection, 
will  be  fundamental  to  the 
determination  of  these  surface 
components.  Application  Received  by 
Commissioner  of  Customs:  December  14, 
1990. 

Docket  Number  90-231.  Applicant 
Oregon  State  University,  College  of 
Oceanography.  Oc  Administrative 
Building  104.  Corvallis,  OR  97331-5503. 
Instrument  Noble  Gas  Mass 
Spectrometer.  Model  215-50. 
Manufacturer  Mass  Analyzer  Products, 
Ltd..  United  Kingdom.  Intended  use:  The 
instrument  will  be  used  for  studies  of 
geological  materials — rocks,  minerals, 
natural  gases,  dissolved  gases. 
Experiments  will  involve  heating 
materials  in  vacuum  to  release  noble 
gases  for  mass  spectrometric 
measurement.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  the  courses  "Isotope  Marine 
Geochemistry"  and  "Analytical 
Methods  in  Geological  Oceanography." 
Application  Received  by  Commissioner 
{^Customs:  D?cember  17. 1990. 

Docket  Number  90-232.  Applicant 
University  of  California,  San  Francisco. 
Department  of  OB/GYN  and 
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Reproductive  Sciences.  3rd  and 
Pamassas.  San  Francisco.  CA  94143- 
0556.  Instrument  Stopped-flow 
Spectrofluorimeter,  Model  SF-51  with 
Ratio  Mixing  Accessory.  Manufacturer 
Hi-Tech  Scientific  Ltd..  United  Kingdom. 
Intended  use:  Studies  of  plasma 
membrane  vesicles  isolated  from  human 
placental  tissue,  the  fluorophores 
fluorescein  sulfonate  and 
aminoaphthalene  trisulfonic  acid,  6- 
methoxy(3-8ulfopropyl)quinoliniumand 
a  variety  of  water-soluble  and  lipid- 
soluble  non-electrolytes.  The  objectives 
of  this  study  are  to  determine  the 
osmotic  and  diffusional  water 
permeabilities  across  placental 
microvillous  and  basal  membranes,  to 
analyze  the  pathways  of  water  and 
solute  transport  and  to  determine  the 
correlation  between  membrane 
structure/composition  and  water  and 
electrolyte  transport  rates.  Application 
Received  by  Commissioner  of  Customs: 
December  19, 1990. 

Docket  Number  90-233.  Applicant 
Tulane  University,  Coordinated 
Instrumentation  Facility,  604  Lindy 
Boggs  Center,  New  Orleans,  LA  70118. 
Instrument  Mass  Spectrometer,  Model 
CONCEPT  1  H  32.  Manufacturer  Kratos 
Analytical.  Inc..  United  Kingdom. 
Intended  use:  The  instrument  will  be 
used  for  structural  determinations  of 
organic,  inorganic  and  biological 
compounds.  Very  precise,  exact  mass 
measurements  will  be  used  to  obtain 
elemental  composition  of  newly 
synthesized,  unknown  molecules  as  well 
as  natural  products  and  peptides  for 
researchers.  Application  Received  by 
Commissioner  of  Customs:  December  21. 
1990. 

Docket  Number  90-234.  Applicant 
USDA,  Department  of  Agriculture 
Research  Service.  Richard  B.  Russell 
Agricultural  Research  Center,  College 
Station  Road,  P.O.  Box  5677,  Athens.  GA 
30613.  Instrument 

Microspectrophotometry  System.  Model 
UMSP  80  UV-VIS-IR.  Manufacturer 
Carl  Zeiss,  West  Germany.  Intended 
use:  The  instnmient  will  be  used  to 
characterize  the  amount  and  types  of 
phenolic  content  within  specific  cell 
walls  or  tissues  of  plants,  and  these 
parameters  related  to  the  lack  of 
biodegradation.  Chemical  composition, 
i.e.,  the  phenolic  content,  of  cell  walls  of 
various  biodegradabilities  from  different 
plants  will  be  studied  by  ultraviolet 
absorbance,  ultraviolet  and  visible 
fluorescence,  and  near  infrared 
absorbance.  Application  Received  by 


Commissioner  of  Customs:  December  21, 

1990. 

Frank  W.Cnri. 

Director,  Statutory  Import  Programs  Staff. 

(FR  Doc.  91-2394  Filed  1-31-91;  8:45  am] 

BILLINO  COOC  Mie-OS-M 

NASA  Langley  Rasearch  Center  et  al.; 
Coneolktated  Decision  on  AppNcationt 
for  Duty<Fre«  Entry  of  Scientific 
Articles 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966 
(Public  Law  89-651,  80  Stat.  897;  15  CFR 
part  301).  Related  records  can  be  viewed 
between  8:30  am  and  5:00  pm  in  room 
4204,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC. 

Decision:  Denied.  Applicants  have 
failed  to  establish  that  domestic 
instruments  of  equivalent  scientific 
value  to  the  foreign  instruments  for  the 
intended  purposes  are  not  available. 

Reasons:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  the  dockets  below. 

Docket  number  90-079.  Applicant 
NASA  Langley  Research  Center. 
Hampton,  VA  23665-5225.  Instrument 
Scanning  Electron  Microscope.  Model 
JSM-840A.  Manufacturer  JEOL.  Ltd.. 
Japan.  Date  of  Denial  Without  Prejudice 
to  Resubmission:  August  13, 1990. 

Docket  number  90-087.  Applicant 
University  of  Rochester,  Rochester,  NY 
14642.  Instrument  Micromanipulator. 
Manufacturer:  Narishige.  Japan.  Date  of 
Denial  Without  Prejudice  to 
Resubmission:  November  2, 1990. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  91-2395  Filed  1-31-91;  8:45  am) 
BILUNG  COOC  3510-OS4I 


National  Oceanic  and  Atmospheric 
Administration 

IMarine  Mammals;  issuance  of  Permit; 
Bemie  R.  Tersliy  (P402B) 

On  May  10, 1989,  notice  was 
published  in  the  Federal  Register  (50  FR 
20174)  that  an  application  had  been  filed 
by  Mr.  Bemie  Russell  Tershy.  Division 
of  Biological  Sciences,  Cornell 
University.  Ithaca,  New  York  14853- 
2702.  to  take  by  harassment  annually  up 
to  50  blue  whales  [Balaenoptera 
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maacuhu).  SO  fin  wkalts  {Btdaeaoptgra 
physalus),  and  50  humpback  whales 
[Megaptera  novaeangJiae]  mod  to  taf  ur 
atteaipt  to  tag  up  to  10  of  each  specie* 
over  the  ducation  of  the  permit  for 
scientific  purposes. 

Notice  is  hereby  given  that  on  January 
28, 1991,  as  authorized  by  the  provisions 
of  tke  Mna*  Kfemmal  RtntMtUn  Act  of 

tan  (tt  iL&c  tsmr-imr),  and  tfa« 

Endangand  Spades  Act  of  IffS  (]• 
U.S.C.  1531-1S43),  the  National  MKJm 
Fisheries  Service  issued  a  Permit  for  the 
above  taking,  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Psiiiiit,  as  required'  by 
the  Endangered  Species  Act  of  1973.  was 
based  on  a  finding  tfiat  such  Permit  (1) 
was  applied  for  in  good  foith;  (2)  will  not 
operate  to  the  (fisadvantage  of  the' 
endangered  species  which  are  the 
subject  of  Ms  Permit  and  (?]  is 
consistent  with  the  purposes  and 
policies  set  fordi  in  section  Z  of  the 
Endangered  Specie»  Act  of  WTi.  Tim 
Permit  is  ieeoed  in  accoKhnce  with  and 
issvbject  t»hrt»22D-222ofTitle50 
CFR,  the  National  Kferine  Ptehoies 
Servie*  ragdaflans  govamtng 
endangered  spedaa  parmit 

The  Pafndt  i»  available  for  review  in 
the  fofloaring  ofReaac 
Office  of  Rrrtected  Resources,  National 

Mflvine  Pisheries  Service,  1335  East 

West  Highway,  Silver  Spring, 

Maryknd  aomO;  and 
Director,  Sisadiwest  Regien.  NMmral 

MMoe  Ptsheriea  Senriee,  300  South 

Ferry  Street,  Tenninoi  Island,  CA 

90731-7415. 

Dated:  January  28, 1991. 

Nancy  Fostw. 

Director,  OfficB  of  Protected  Reaourcas, 
National Mariim  Pisheries  Service. 

[FR  Doc.  9T-234Q  Filed  1-31-91;  8:45  am] 


Marin*  Mammals;  Appilcatien  for 


Worthy  fPSeC) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  {16  U.S.C.  1361- 
140f),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (SO  CFR  part  23M\. 

t.  Applicant  Dr.  Bamd  Wvisig. 
Profinsor  and  Director  Dr.  Graham 
Worthy.  Aasistant  PDofasaor  Marine 
Mammal  Research  Prayam,  Dapartment 
of  Mario*  Biology,  Texas  ASM 
Uaivwsity  at  Galvaatoiw  PiX  Bax  17e5» 
Galveston.  TX  7755a-l«'» 

2.  Type  of  Permit  Scientific  Research 


3.  Name  and  Number  of  Marine 
Mammah:  Atlantic  bottlenose  dolphins 
[Tursiops  /mncafus)  5^000^ 

4v  Type  of  Take:  The  applicant 
proposes  to:  (a)  take  by  harassment  up 
to  5000  Atlantic  bottlenose  dolphins 
during  the  course  of  the  Permit  (some 
individuals  would  be  subject  to  repeated 
harassment).  This  study  will  recognize 
many  individuals  by  natural  marks  in 
order  to  describe  site  fidelities,  inter- 
individtaoi  afllfiirtiens,  basic  group 
structura,  and  approximate  numbers  of 
dolphins  osing  different  parts  of  the 
study  area;  (b)  of  these  5,000,  take  by 
capture  up  to  100  different  dolphins  to 
extract  a  tooth  and  conduct 
phjrsiofogical  activities:  and  (c)  of  these 
100,  20  will  be  tagged  using  radio- 
teleraetric  devices.  This  study  will 
attempt  to  ascertain  the  mass,  length, 
sex,  reproductive'  status,  genetic 
relate<faess.  physiological  condition, 
and  age  of  each  animal. 

5.  Location  and  Duration  of  Activity: 
Texas  rirorsline  of  Iha  Gulf  of  Mexico 
throughout  tfaa  year. 

Conairrent  with  die  publication  of 
this  notic*  in  the  Federal  Reglstai.  the 
Secratary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committea  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  bearing  on  dtis  application 
should  be  submitted  to  the  Assistant 
Admnistrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  133&  East- 
West  Hwy.,  Room  7234.  Silver  Spring, 
Maryland  20010,  within  30  days  of  the 
publication  of  this  notice. 

Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  pariicular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
diauretioo  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  are  summaries  of  those 
of  the  Applicant  and  do  not  oecesearily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  cannection 
with  the  above  application  are  available 
for  review  by  interested  persoas  in  the 
following  offices: 

Office  of  Pratectad  Resoorees, 
Notional  Marina  Fisheries  Service,  133S 
East  WastHnryM  Suita  7324,  Silver 
Spring.  Mary  tsmd  20010;  and 

Director,  Southeast  Region*  National 
Marina  Plehariaa  Swvioe.  MSffKogar 
Blvd..  St.  Petersburg.  Florida  33702. 


Dated:  January  24*  1991. 
Nancy  Fbalsr, 

Director  Office  of  Protected  Resources. 
[FR  Doc.  9T-2347  Filed  1-31-91;  &45  am] 
■NJJNO  coec  aMS-a»-M 


National  Tacftnicat  Information 
Sarvfca 

AvaitabUHy  fw  Ucanafng 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
Ucensingin  the  U.S.  in  accordance  with 
35  U.S.C  2B7  to  achieve  expeditious 
commercialisatic«r  ol  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companiea  and  may  also  be 
available  for  licensing. 

Licensing  infonnation  may  be 
obtained  by  writing  to:  National 
Technical  Information  Service,  Center 
for  Utilization  of  Federal  Technology — 
Patent  Licensing,  U.S.  Department  of 
Commerce,  P.O.  Box  1423,  ^ningfield, 
Virginia  22151.  All  patent  applications 
may  be  purchased,  specifying  the  serial 
number  listed  below,  by  writing  NTIS, 
5286  Pert  Royal  Road.  Springfield, 
Virginia  22181  or  by  telephoning  the 
NTIS  Sales  Desk  at  (700)  487-W60, 
Issued  patents  may  be  obtained  froni  the 
Commissioner  of  Patants,  U.S  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

Please  cite  the  ntunber  and  title  of 
inventions  of  interest. 
Douglas  |.  Campkm. 

Patent  Licensing  Specialist  Center  for  the 
Utilization  of  Federal  Technology. 

Department  of  Agrimltura 

SN  7-141,857  (i*,d75,293)— Process  for 
Preserving  Raw  Fruit  and  Vegetable 
Juices  Using  Cyclodextrins  and 
Compositions  Thereof 

SN  7-227.211  (4,975,277}— Biological 
Control  of  Ristharvest  Rots  in  Fruits 
Using  Pseudomonas  Cepacia  and 
Pyrrolnitrin  Produced  Thece&om 

SN  7-450,100(4.974.293)— Apparatus  for 
Cleaning  Cotton 

SN  7-610.195— Device  for  Simulating 
Particles 

SN  7-^19,190— Rapid.  »ngle  Kernel 
Grain  Characterization  System 

SN  7-S«lv562— An  Etnymatic 
Ultrafiltration  Reactor  for  Large^Scale 
Deamidation  of  Food  ftoteins 

SN  7-690,174— Selective  Gossypol 
Abatement  Process  from  Oil 
Extraction  of  Cottonseed 
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SN  7-a08,9Q8— Oligodeoxynudeofide 
Probes  for  Campylobacter  Fetus  and 
Campykibacter  Uyontestinalis 

SN  7-^iaflQ8— QrgwwiphpspfacPM 
insecticides  as  Syaergizicides  for 
Carpopolalus  spp.  Pheromones 

SN  7-610,904— llie  Use  ofCholeftteryl 
Esters  as  Mounting  Sex  Pheromones 
in  Combination  wi&  2,6- 
Dichlonophenol  and  Pesticides  to 
Control  Papulations  of  Hard  Ticks 

SN  7-614,52&-'Stimulatiag  a  Mant 
Developmental  Response 

SN  7-618.437— Biological  Control  of 
Postharvest  Diseases  of  Pome  Fruit 
Wifli  Pseudomonas  Syringae  pv. 
Lachrymans 

rrnpnrtmnnt  nf  linslth  snri  fTiMsa 
Seivioes 

SN  6-693.866— Cloning  and  Expression 

ofHTLV-fflDNA 
SN  6-943.406  (4,977.244)— Uromodulm 

and  a  Process  of  Purifying  R 
SN  7-146,249— Plaque  Transfer  Assay 

for  Detecting  Retrovirus  and 

Measoring  Neutralizing  Astibo^es 
SN  7-237,741— A  Method  erf  Preparing 

an  Active  Hunan  Neutrophil 

Chemotactic  Factor  Polypeptide 

Subunits  of  the  Higfa-Affimty  Receptor 

for  fanmunaglobuUa  £ 
SN  7-.27fl.(tt0 14,833.274}— I¥ooes8  for 

Detecting  Generic  Suaoeptibility  to 

Canoer  (By  Determiniog  the 

Frequency  of  Chramatid  firedcs  and 

Gaps  in  Cell  Saaiplee} 
SN  7-323^1— Catalyst  for  Preparing 

Polyacrylamide  Gel  Which  Improves 

the  Detection  of  Biomaterials  by 

Silver  Staining 
SN  7-382,126— Method  for  Releasing 

and  Testing  Origonucleotides 
SN  7-417,768— Method  for  Detecting 

Viral  Sites  Giving  Rise  to  Neutralizing 

Antibodies 
SN  7-444,406— DNA  Segment  Encoding 

a  Geite  for  a  Receptor  Related  to  die 

Epidermal  Growth  Factor  Receptor 
SN  7-457.556— Diagnostic  ftobe  for 

Detecting  Human  Stomach  Cancer 

(Using  Met  Protooncogene) 
SN  7-463,111— A  Rapid  Method  of 

Cloning  Antibo^  Gones  as  9in^ 

Chain  Immunotoxins 
SN  7-4»417— Use  of  SuBsmin  to  Treat 

Rheumatologic  Diseases 
SN  7-485,879— Method  for  Facilitating 

Engraftment  of  an  Aflogeneic  Tissue 

or  Organ  Using  Interleoldn  (using  H-2) 
SN  7-487.628— An  hnmorta&sed  Human 

uroncaHal  Epioiefial  Oefl  Line 
SN  7-487,894— Human  Olfectery  Tfonron 

Cultares 
SN  7-8aB,m7— Wovel  ^tfectious  Clones 

Of WV  DNA  far  Easy  Mtftafiend 

Chaages  ^rato  L^Temnnd  Kepeat 

(Lnt)  vegien) 
SN  7  Wtm»   Selective  Ojftotouc 

Reagents  CompihADg  Ibxk  il«iie'6es 


Derived  T>rom  Mamnalian  Proteins 

(Proteins  With  Ribonudeolylic 

Activity  As  Cytotoxic  Or  Targeted 

Drugs) 
SN  7-516,879— BiSpecific  Antibody 

Grmancement  of  Immnrazation 
SN  7-516.719— AminoatkylcartjaHiyl 

DerivaSves  of  ForskoTin  As 

Intel  mediates  for  the  Synthesis  of 

Useful  Forsko'Hn  Derivatives 
SN  7-5Z2JB2 — ^Improved  Pseudomonas 

Exotoxins  Of  Low  Animal  Toxicity 

and  High  Cytoddal  Activity 
SN  7-522,555 — Improved  Pseudomonas 

Chimeric  Protein  Cytotoxic  to  Human 

Cells  Bearing  IL2  Receptors 
SN  7-522,983— Target-Specific, 

Cytotoxic,  Kecomfainant  Pseudomonas 

Exotoxin 
SN  7-527,915 — ^Bistriazenes  As 

Chemotheratpeutic  Agents 
SN  7-530,562— An  Antiviral 

Composition  (Prostratin,  A  Novel 

AnU-MV  Ageng 
SN  7-533.442— Flavone-frAcetic  Acid 

and  Interleiikin-ZFor  Cancer  Therai^ 

{Especially  Renal  Carciooma] 
SN  7-539,812— Eukaryotic  Expression 

Vector  System  tMammallan  cDNA 

Phagamid  Expression  Vector  System 

Tor  Construction  of  Subtraction  cDNA 

Expression  Librariaet} 
SN  7-577,526— A2  Adenosine  Receptor 

Agonists,  Useful  as  Probes. 

Therapeutic  Agents  and  Methods  of 

Using 

fPR  Doc  91-2aS0  Piled  l-^-et  8145  amj 
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Patent  and  Tradewartt  Offioa 

Maetlngs;  Tcademaifc  Affairs  Public 
Adviaory  Committee 

agency:  Patent  and  Trademai4i  Office, 

Commerce. 

Acnoa:  Notice. 


r.  la  aocenlBnce  with  seCtioB 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463), 
annoimcement  is  made  of  the  open 
meeting  of  the  Public  Advisory 
Committee  for  Trademark  Affairs. 
DATES:  The  Public  Advisory  Committee 
for  Trademark  Affairs  will  meet  from  10 
a.m.  until  4  ^aa.  of  Febmary  7H,  IflOl. 
PU^CE:  U.S.  Patent  and  Trademark 
Office,  2121  Oiysta!  Drive,  Crystal  Parte 
2,  room  #12,  Ariington,  Virginia. 
status:  The  meeting  will  be  open  to 
public  observation;  seating  wiQ  be 
available  for  the  public  on  a  ftrst-come- 
first-served  basis.  Merobers  of  <Jie  public 
will  be  pnaiTtttd  to  make  oral 
comments  of  three  f3)  minutes  eadi. 
Written  oenaneOts  and  suggestions  win 


be  accepted  bcnore  or  after  the  meelmg 
on  any  Of  the  matters  disoessed.  Copies 
of  the  minutes  wiH  i>e  availaUe  upon 
request. 

MATTERS  TO  BE  CONSIOESEO:  The 

agenda  for  (he  meeting  is  as  follows: 

(1)  Finance 

(2)  Autamatioo 

{3)  Strategic  Planning 

(4)  Current  Trademark  Office  Practice 

issues 
t5)  Intentatienal  Trademank  Law 

CONTACT  PJNSON  KM  MOflC 
iNNMMaaON:  For  furdier  infoimatian. 
coatact  Lynne  fleneiford.  Office  of  the 

Assistant  Commissioner  for 
Trademarks,  room  CPK2-gia  Pateat  and 
Trademark  Office,  Washington.  DC 
20231.  Telephone:  (703)  517-7464. 

Haffy  T.  Manbeck.  |r.. 

Assistant  Secretary  and  CommisaieneT  of 

Patents  andTrademoHts. 

[FR  Doc.  91-aA22  Filad  l-31-«:  *A5  abdj 


COMMITTEE  FOR  PtlRCHASE  FROM 
?>C  fiUMD  AND  OTHER  SEVERELY 
HANDICAPPED 

Procuremoot  list;  AddKlons 

AOCNCY.  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION.  Additions  to  piucmeiseut  list. 

summary:  This  action  adib  to  the 
Procurement  List  services  to  be  laovided 
by  workshops  for  the  bhod  or  other 
severely  handicapped. 
EFFECTIVE  date:  March  4.  IflOL 
addresses:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Ciystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bever^  Milkman  [703)  S57-114S. 

Vv^^lSMEITT  pOfT  Iffi^wffillPi  I  njlVa  \Jn 

Novendwr  S6,  Decea^Mr  f,  14  and  21, 
1990,  the  Committee  for  Pwchase  from 
the  Blind  and  Other  Severely 
Handicapped  published  notices  t55  fH 
49101,  50577.  Sl«68-Wid  52244}  of 
proposed  a^tioas  to  the  A-ocuremeal 
Ust. 

After  consideiatioa  of -the  suterial 
presented  io  it  coocenuog  the  capability 
of  a  qualified  •voidcsfaop  to  prewide  iim 
services  ata  fair  mariLet  price  and  the 
impact  of  the  additioaon  the  curreoi  or 
most  recent  contractor,  the  Committee 
has  determined  'fliat  8ie  services  listed 
below  is  suitable  for  procurement  by  tfie 
Federal  Government  nnder  41  U.SC  46- 
40c  and  41  CFTt  51-2.«. 
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I  certify  that  the  following  actions  will 
not  have  a  ligniiicant  impact  on  a 
lubatantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  services  listed. 

c.  The  action  will  result  in  authorizing 
■mall  entities  to  provide  the  services 
procured  by  the  Government 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

-  Cominissaiy  Shelf  Stoddng  k  Custodial.  Port 

Riley.  Kansas 
lanitorial/Custodiai  Federal  Building,  110 

Michigan  Street  NW..  Grand  Rapids. 

Michigan 
lanitorial/Custodiai  at  the  following 

Bismarck.  North  Dalcota  locations: 
Federal  Building,  30*  Broadway 
Federal  Building,  Post  OfHca  and 

Courthouse.  220  E.  Rosser  Avenue 
Parking  Lot  lit  and  Thayer  Streets 
GSA  Storage  Building.  117  Main  Street 
lanitorial/Custodiai  Navy  Aviation  Supply 

Office.  Buildings  3A.  3a  3C  3D,  iA.  SA. 

SB,  30/1. 30/2. 30/3.  and  11  Trailers. 

Philadelphia.  Pennsylvania 
Maiiroom  Service,  Food  and  Drug 

Administratioa  Federal  Building  8, 200  C 

Street  SW..  Wathingtoa  DC 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
EJL  AlWy.  Ir.. 
Deputy  ExeaiUve  Director. 
(PR  Doc  91-2438  Filed  1-31-«1: 8:45  am] 


ProcurwiMfit  LM;  AdcHtlofi 


r:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 
ACTION:  Addition  to  procurement  list 


r.  This  action  adds  to  the 
Procurement  List  a  service  to  be 
provided  by  workshops  for  the  blind  or 
other  severely  handicapped. 
vmiivi  DATi:  March  4. 1991. 
annmiMi.  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 


(55  PR  41741)  of  proposed  addition  to  the 
Procurement  List 

The  union  representing  employees  of 
the  current  contractor  asked  the 
Committee  to  consider  adding  to  the 
Procurement  List  |anitorial  and  custodial 
services  at  other  Federal  buildings  in  the 
same  area  as  an  alternative  to  the 
proposed  addition  to  avoid  displacing 
these  minority  employees  of  a  minority 
contractor.  While  the  Committee 
realizes  that  the  proposed  addition 
would  displace  these  employees,  it  has 
determined  that  the  creation  of  jobs  for 
people  with  severe  disabilities,  a  group 
which  has  extremely  high 
unemployment  rates,  outweighs  the  loss 
of  jobs  for  more  employable  people. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  a  qualified  workshop  to  provide  the 
service  at  a  fair  market  price  and  the 
impact  of  the  addition  on  the  current  or 
most  recent  contractor,  the  Committee 
has  determined  that  the  service  Usted 
below  is  stiitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  service  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  provide  the  service 
procured  by  the  Government. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

Janitorial/Custodial  A.A.  RibicofT  Federal 
Building.  450  Main  Street  Hartford. 
Connecticut 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
EJt  Allay.  Jr., 
Deputy  Executive  Director. 
(FR  Doc  01-2439  Filed  1-31-91;  8:45  am] 


UTioN  contact: 
Beverly  Milkman  (70S)  557-1145. 
■I W  i  I  —II I AWV  INTOIIATION.  On 
October  15, 199a  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  notice 


DEPARTMENT  OF  DEFENSE 

PuMlclnformation  Cdtoctlon 
RoquiTMnwrt  Submlttod  to  0MB  for 
Rovlow 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  Uie 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

•     TitJe,  applicable  form,  and  applicable 
OMB  control  number  Dependency 
Information — Parents,  Air  Force  Form 
1868,  OMB  Control  No.  0701-0108. 

Type  of  request:  Revision. 

Average  burden  hours/minutes  per 
response:  42  minutes. 

Responses  per  respondent- 1. 

Number  of  respondents:  4,248. 

Annual  burden  hours:  2.976. 

Annual  responses:  4,248. 

Needs  and  uses:  Used  to  certify 
dependency  or  obtain  information  from 
parents  or  parents-in-law  to  determine 
dependency  upon  the  service  member, 
retired  member,  or  deceased  member, 
for  entitlement  to  basic  allowance  for 
quarters  with-dependents  rate,  travel,  or 
Uniformed  Services  Identification  and 
Privilege  Card. 

Affected  public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  desk  officer  Dr.  J.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Sprehe  at  the  OfHce  of  Management 
and  Budget  Desk  Officer,  room  3235, 
New  Executive  Office  Building, 
Washington.  DC  20503. 

DOD  clearance  officer  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposed  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlington,  Virginia  22202-4302. 

Dated:  January  29, 1991. 

PiLMaans. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

(FR  Doc  91-2441  Filed  1-31-91;  8:45  am] 
BtUNM  OOOt  SS1»«1-M 


Omco  Of  th«  Socrotary 

Spodal  Oporationg  Policy  Advisory 
Group;  Mooting 

The  Special  Operations  Policy 
Advisory  Group  (SOPAG)  will  meet  on  6 
February  1991  in  the  Pentagon. 
Arlington.  Virginia  to  discuss  sensitive, 
classified  topics. 

The  mission  of  the  SOPAG  is  to 
advise  the  OfHce  of  the  Secretary  of 
Defense  on  key  policy  issues  related  to 
the  development  and  maintenance  of 
effective  Special  Operatioiu  Forces. 

In  accordance  with  section  10(d)  of 
Public  Uw  92-463.  the  "Federal 


ypdiool  Ito^rtw  /  .ypl  W.  Mo.  «  /Friday.  Pebttery  V  ft  /'Wofrfes 


Advisoiy  OBramMee  Act"  «ni  section 
65ab(c)(l)  of  title  fi.  lUted  States  Code. 
IfaissDMfiag  anil  be  eland  to  the  piMic. 

Dated:  ]amaiy  28, 1801. 
PJLMaaBs, 

OSD  Fisderaf  Itegiater  Liaison  Officer, 
Department  of  Defense. 

pit  Doc  91-2442  raed1-31-91;  8:45  am] 
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USAF  SclODttflc  AMooryiBoaKi: 


The  USAF  Scientific  Advisory  SoaFtTB 
Ad  Hoc  Committee  on  ttie  Directed 
Energy  Weapons  for  Dcflay  ft  Denial 
Seowrty  S]nteBi8  wlH  meet  on  12 
February  1991,  aft  Brooks  AFB,  Texas, 
from  8  a.m.  to  5  p jb.  and  en  18-14 
Febnraiy  1901 9i  Kirtland  AFB,  New 
Mexico  fr«m4  ajB.  te  5  p.ra. 

He  purpose  of  this  neefing  is  to 
obtain  iafomatioa  for  the  stMiy. 

The  onetinB  wtt  be  «k«ed  to  the 
IBiUicin  aoocvdance  with  sectioa 
552b(c)  of  tide  S.  United  States  Gode, 
sperffinrily  iMih|iaragMphs  (Ij  aa^  (^ 


For  nrsiflr  infiDmatiaQ.  €€tt\MA  att 
Sdenti&  Aiwiaoiy  Board  Seogetariat  at 
(a02)6e7-«8U. 
Palsy ).  Cornier, 

Air  Force  Federal  Register  Liaison  Officer. 
[FRiOec  Bt^2»l  FIbd  l-«-«t;  *«S  nii 


DEPARTMENT  OF  HMCAIIOM 
(CFDAg4J)60A] 

inolon  LWicanon  'Progmi;  Fonnilta 
Grants;  lAcolEdacaffonai  J^gowcloa 


r.  Oepasteent  of  Sduca^a. 
action:  Notioe  of  aoleaaisB«rfchMiag 
datefartraaaaHltad  of  ^iplicartiaaslar 
nenr  aMraids  icr^Bcad  year  mt  under 
the  Ponnnla  Ckant  fte^am,  2ndiaa 
Education  Act  of  1988,  auhpaitl. 

summary:  This  notioe  extends  the 
closing  date  of  Deconher  3. 1990  to 
Februcuy  8, 1991,  for  the  transmittal  of 
appUcations  for  new  awards  under  the 
Fomnna  Grant  Program.  1%e  application 
notice  fer  'fltis  program.  pvbtDahed  In  fte 
Federal  Register  on  Septeaiber  2B,  1990 
(55VR38r^  l^wideB  detaie^ 
inisnMitioa'OOMoenriRg  nds  pragram.  A 
subatanttal  mmberoF^tig^lde  eppSoadto 
did  oat  TCoeive  the  apftiesrfieti  packages 
or  did  not  receive  them  ^  fine  to  meet 
the  DeoanhatJtdoategArte.  Die 
extensian  «f  Ifae  doaiiig  dale  to 
FAnniyA.  Mn  wU  vwoide  these 
applicants  suffideiA  tian  toadbsnit  their 


appycstiona.  The  brtergov  muueotal 
Review  date  is  also  etctended  Iron 
Febreary  4,  MM  to  Afifl  •,  9981. 
t'OR  mPOMMivON  CONTACT:  frvin  }one8. 
U.S.  Department  of  Education,  400 
Maryland  Avenue  SW.,  room  2177, 
Washington,  DC  20202^6335.  Tde]dione: 
(202)  401-1909.  Deaf  and  hearing 
impaired  incfividuals  may  cdl  the 
Federri  Dual  Party  Relay  Service  at  1- 
800-877-8339  fin  tbe  Wa^hfatgton.  DC 
area  code,  telephone  708-9300)  between 
8  a.ni.  and  7  p.m..  Eastern  time. 

Autfaodty:  25  U.S.C  2801-2806,  26S1. 

Dated:  Jaaaa^  25.  UGl. 
IdmT.MannaaaM. 
AssiBUtatSecretmyfarEleiueutiBy  and 
SeoondaryEduoaiitM. 
[FR  Doc  94^2485  Klad  l-Sl-«k:  Sctf  an^ 


DEPARTMENT  OF  ENERfiy 

Assistant  Socfstsry  for  IntomsllOBsl 
Aflsifs  and  Ensray  Fni  sf  oonf  Iss 

Proposod  SubsequMrt  ArrangonMnt 
Undsf  Itw  AddltloRd  Aflrsonwnl  for 
CooporSUon  Botwosn  0Mtf^  and  Sw 
European  Atomic  Energy  Communlly 

Pursnmt  to  seoHon  131  of  the  Atenk 
Eneisy  Act  «f  19S4,  as  amended  (42 
U£XX  2M0|,  notioe  ia  hesehy  giwm  ^a 
proposed  *%»Aaoqaea<  *u  aaageneBt" 
under  the  AddMnud  AgReneaft  far 
Cooperation  betwnm  ^  Govemmetrt  af 
the  United  States  of  Anerica  and  the 
European  Alonic  Eaeigy  Ceramofty 
^iatATOM)oeacei«uig9eaodid  Uses 
of  Atonac  Energy,  as  aneaded,  aid  the 
Agreenmt  for  CoopefatkHi  betweea  the 
Govetnnent  of  the  Uaitad  Stales  ef 
Anerica  and  !fte  Govemmesit  of 
Switaerianl  conoeinog  Ciwl  Oaee  af 
AtoadcBDeiigy,  asamnided. 

Thii  Miriiwajn  iH  iiiiinimiiiiniil  lotii 
CTTJadoOtqiidBrtheatbove  neflttoned 
agreemeBta  inonlaes  the  tranafiar  (tf  112 
kihigiTins  of  ylataowm  feem  France  to 
BiilgBswchtaiie,  Oeaael.  Bdi^um,  for 
fabricatioa  of  nixad  uraniuni-pliitefriaB 
oxide  fuel  «nd  aufaseqamot  retransfer  of 
the  fud  taSmtsBfland  far  sue  at  fee 
Beznaa  poMmreacten.  Itotwnsfer 
documaats  K10/SO(BU>-H,  V.  «d  » 
have  baeo  aaaiflnafl  te  this  subsequeat 


In  accordance  with  section  131  af  the 
Aloniic  Baasfy  Aotof  1984.  as  aneoded. 
JthaafaaandimiiainBii  that  this 
siAaevMMt  amngeoKBt  wdl  aot  he 
iidtBSGal  tot  he  ooansen  daf  eaae  and 
secuiMy. 

This  subsequent  arrangement  will 
take  aHaet  sn  aoooer  tea  fifteen  days 
after  the  dateofpuHoatiea^iftaa 
notice  and  after  fifleaa  days  af 


CAIHlnOVB  vSvSivxl  vl  Die  'xjOxI^^GSVf 

be^miqg^w  day  after  the  date  on 
wDadi  the  leports  required  by  section 
131(b9(l)  of  the  Atonic  BnergyAct  of 
1954,  as  aineBoeo  x42 15.5.C  2160),  aie 
submitted  to  nte  "Committee  on  'Foreign 
Affairs  of  Qie  House  of  RepKueutatives 
and  Ae  Gommrttee  on  Foreign  Rdirtiuns 
off  ne  Senate.  Ine  two  time  periods 
referred  to  above  may  nm  concuri  entity. 

Dated:  )annary  2, 1991. 
For  the  DepaMBent-af  Eaeigr. 
RidMnlH.! 


AssockOe  Deputy  Amittant'SeaetcBy  far 

International  Affoia. 

fHlDoc. 91^0446 FiM  l-Sl'Ol:  »«S ^ 


Artliurfi.tJttla,Jn&; 

aoency:  Department  of  Energy, 
action:  Notice. 


SUMMARV:  hi  aooOTdanoe  with 
Departeeat  of  Eneigy  (DOC) 
Aoqttieitkm  Aegolaittons  releth^  to 
organzatienal  corfficts  «f  interest.  46 
OH  900.570,  DOE  gives  puMk  notice 
mat  a  TTSntract  has  been  awarded, 
recognizing  flie  existeute  of  potential 
organizational  canliicts  of  interest, 
becanee  tt  has  been  determined  to  be  ia 
the  best  interests  of  the  United  States. 

FOn  FUOTMff 0  JMBOOMATIOSI C0IITACT7 

Mr.  Larry  S.>aaa,  Office  AfAie^Bgr 
Research,  EoomF-A30, 109M 
Gemantowm  Read,  Cenaaatiwya. 
Maryland  20874,  (301)  353^68M. 

Findiitss,  Ifidgatian  aad  Determinafinn 

Under  aeolion  IS  af*e  Federal 
Nonnudear  Cmagy  Resandi  and 
Developawdt  Aot.  MMk  Law  9I^!77, 
and  sectiao  a  «f  Ae  FedersH  Ihwtfgy  Ac4 

of  igr«.  Mhhc  ijvmm-m,  Sm 

DepartaMotof  Eaefgy  iaauHeot  tO'MfM 
requirements  intended  to  avoid 
organizafioBsfl  conSotS'of  istereat  in  the 
award  and  penamnBce  of  uentoacts  for 
techirical  and  maaageneirt  seppurt 
seivioes.  An  oiganiaaneMH  oonSct  oi 
interest  {OCQ  is  oomidered  te«xiet 
when  a  'oaivtraoter  ins  peat,  preoent,  or 
curreany  jMauned  ntefests,  net,  etnei 
direodyorlndlTCctly,  ^iroo^a  cfieiit 
relationriiip,  i«late  to  dw^roih  lo  be 
performed  imder  •  Oepaitment  conftracil 
and  which  (1)  may  AninSA  its  capatMy 
to  give  ieipiHtial,  teuUtaHy  aound, 
objective  aasietaace  end  advice,  or  tQ 
may  result  in  it  hehig  gjven  an  unfair 
competitive  advant^^  fDOE 
Ao^aisitteo  itegaladoRS,  46  <7R 
909.570-3).  Pursuairt  to  these  Stattftory 
provisions,  a  contract  may  not  he 
awarded  wdess  the  Secretary  or  ins 
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dMignee  has  made  a  determination  that 
it  is  unlikely  that  an  OQ  would  exist,  or 
that  a  conflict  has  been  avoided  after 
inclusion  of  approprilite  conditions  in 
the  contract.  If  an  OCI  is  determined  to 
exist  and  cannot  be  avoided,  the 
contract  may  be  awarded  only  if  the 
Secretary  or  his  designee  determines 
that  award  would  be  in  the  best  interest 
of  the  United  States  and  includes 
appropriate  provisions  in  the  contract  to 
mitigate  the  OCI. 

Based  on  the  following  Hndings  and 
determination,  the  contract  described 
below  has  been  awarded,  after  taking 
into  account  the  existence  of  an  OCI. 
because  the  contract  is  determined  to  be 
in  the  best  interests  of  the  United  States, 
pursuant  to  the  authority  of  DOE 
Acquisition  Regulation  48  CFR  909.570. 
Any  conunents  should  be  provided 
within  5  days  after  pubUcation  of  this 
notice. 

Findings 

1.  The  Office  of  Energy  Research  is 
established  as  a  component  of  the 
Department  of  Energy  (DOE)  by  section 
208  of  Public  Law  95-01  (Department  of 
Energy  Organization  Act.).  The  statutory 
functions  stated  in  the  Act  which  deBne 
the  role  of  the  OfBce.  and  of  the  Director 
of  Energy  Research,  include,  among 
other  responsibilities,  the  following 
items: 

(1)  Monitoring  the  Department's 
energy  research  and  development 
programs  in  order  to  advise  the 
Seoretary  with  respect  to  any 
undesirable  duplication  or  gaps  in  such 
programs:  and 

(2)  Carrying  out  such  additional  duties 
assigned  to  the  Office  by  the  Secretary 
relating  to  basic  and  applied  research 
activities  including  but  not  limited  to 
supervision  or  support  of  research 
activities  carried  out  by  any  of  the 
Assistant  Secretaries  designated  by 
section  202  of  this  Act.  as  the  Secretary 
considers. 

The  Director.  Office  of  Energy 
Research,  functions  in  essence  as  a 
science  and  technology  advisor  to  the 
Office  of  the  Secretary  with  additional 
responsibilities  consistent  with  the 
intent  of  the  statute  and  is  the  principal 
advisor  to  the  Secretary  on  matters 
relating  to  physical  research  programs 
of  the  Department,  utiliiation  of 
multipurpoae  laboratories, 
croesdiacipUne  research  and 
development  projects,  and  is  assigned 
management  responsibilities  for  major 
outlay  programs  in  Basic  Energy 
Sciences,  High  Energy  and  Nuclear 
Physics,  Fusion  Energy,  and  Health  and 
'  Environmental  Research. 

2.  Therefore,  a  competitive 
procurement  (DE-RPlU-QOERaoiSS, 


Research  Needs  Assessment  of  Energy 
Efficient  Alternatives  to 
Chlorofluorocarbons)  was  initiated  in 
August  1989  to  solicit  support  services  to 
acconiplish  a  specific  Statement  of 
Work. 

Due  to  the  potential  adverse  effects 
that  CFC  restrictions  may  have  on  the 
nation's  energy  security,  the  Department 
of  Energy  is  conducting  a  multifaceted 
research  program  to  accelerate  the 
market  acceptance  and  deployment  of 
highly-efficient  alternative  insulations, 
refrigerants  and  processes.  For 
alternative  insulations,  the  Department 
is  developing  and  testing  rigid  foam 
insulations  made  with  alternative 
blowing  agents,  evaluating  the  use  of 
reflective  flake  additives  for  improving 
the  performance  of  foam  insulations, 
and  developing  advanced  vacuum 
insulation  panels.  For  air  conditioning 
and  refrigeration  processes,  DOE  is 
conducting  research  on  developing 
thermophysical  properties  for  leading 
alternative  refrigerants,  conducting 
research  on  nonazeotropic  refrigerant 
mixtures  and  refrigerant  blends,  and 
designing,  fabricating,  and  testing  an 
innovative  Stirling  refiigerator  concept 
and  advanced  absorption  cycles.  The 
Department  also  is  conducting 
cooperative  research  with  industry  in 
developing  alternative  refrigerants  and 
insulations  for  household  refrigerators 
and  in  developing  materials  and 
lubricants  compatible  with  the 
alternative  refi:iserants. 

In  support  of  these  research 
objectives,  an  independent  research 
needs  assessment  is  to  be  undertaken  in 
the  area  of  energy  efficient  alternatives 
to  chlorofluorocarbons  (CFCs).  The 
assessment  tvill  include  a  review  of 
current  research  by  DOE  and  others  and 
will  provide  recommendations  regarding 
near-term  and  long-term  research  paths 
to  eliminate  CFC  use  by  replacing  them 
with  chemical  substitute*  or  alternative 
refrigeration  and  insulating  materials 
concepts.  The  assessment  will  include 
the  major  industrial  concerns,  researdi 
laboratories  and  academicians. 

3.  Based  on  a  comprehensive 
evaluation  of  its  technical  and  cost 
proposals.  Arthur  D.  Little,  Inc.,  has 
been  recognized  as  possessing  the 
required  staffing  and  background 
experience  for  performing  the  Statement 
of  Work. 

4.  Arthur  D.  Little,  Inc.,  submitted  the 
necessary  OCI  information  as  part  of  the 
required  proposal  package.  The  Arthur 
D.  Little,  Inc.  statement  certified  that  no 
OQ  existed  regarding  the  proposed 
work. 

5.  To  adequately  and  competently 
address  die  fiill  scope  of  the 
assessment's  subject  area  of  energy 


efficient  alternatives  to  CFCs.  at 
sufficient  technical  depth  in  all  major 
topical  areas,  the  contractor  will  need  to 
convene  a  group  of  experts  on  the 
subject  of  energy  efficient  alternatives 
to  CFCs.  Arthur  D.  Little,  Inc.,  proposed 
to  use  a  number  of  expert  panelists  in  its 
efforts  to  perform  the  needs  assessment 
and  proposes  to  engage  in  individual 
consulting  agreements  with  each  of 
them.  Each  of  these  consultants 
submitted  OCI  information  as  required. 
8.  Based  on  an  evaluation  of  the  facts 
contained  in  the  OCI  inform<ition 
submitted  by  some  of  these  consulting 
experts,  the  Department  of  Energy 
believes  that  there  is  a  minor  conflict  of 
interest  under  48  CFR  909.570.  As  most 
of  the  consultants  are  experts  in  their 
respective  fields  of  the  technology  being 
researched,  each  would  potentially 
stand  to  benefit  if  their  particular  field 
were  ultimately  recommended  by  the 
prime  contractor  as  an  appropriate  area 
for  continued  research.  'The  potential 
benefit  would  manifest  in  such  a 
situation  in  terms  of  future  opportunitie» 
for  the  consultant  to  be  awarded 
research  contracts  because  he  or  she  )s 
a  leading  expert  in  that  area.  Therefore, 
the  recommendations  of  such  experts 
have  the  potential  to  be  biased  in  favor 
of  their  own  particular  area  of  expertise. 

Mitigation 

The  Department  of  Energy  believes 
that  the  actual  potential  for  conflict  of 
interest  is  minor.  Arthur  D.  Little.  Inc.. 
as  the  prime  contractor,  has  selected  a 
panel  of  experts  to  include 
representatives  from  each  of  the 
relevant  areas  of  research  in  the  field  of 
energy  efficient  alternatives  to  CFCs. 
This  balance  in  the  panel  should 
effectively  level  out  potential  bias 
toward  any  particular  area.  Further,  the 
contract  has  been  drafted  to  include 
numerous  precautions  that  will  detect 
bias  and  further  mitigate  the  likelihood 
of  bias  and  its  potential  impact  The 
contract  requires: 

(a)  Attendance  by  the  DOE 
Contracting  Officer's  Technical 
Representative  at  all  meetings  of  the 
contractor  and  his  experts; 

(b)  Cross  review  of  all  findings  both 
within  the  group  of  experts  and  by  a 
final  group  of  peer  reviewers; 

(c)  Submission  of  monthly  progress 
reports  which  will  include  notification 
by  the  contractor  of  any  efforts  he  has 
made  to  mitigate  conflict  or  potential 
conflict  of  interest;  and 

(d)  Inclusion  in  the  contract  of  the 
organizational  conflict  of  interest 
special  clause  entitled  "Organizational 
Conflicts  of  Interest" 
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Determination 

In  light  of  the  above  Findings  and 
Mitigations  and  in  accordance  with  48 
CFR  909.570,  continuation  of  the  existing 
contact  award  is  considered  to  be  in  the 
best  interest  of  the  United  States. 

Dated:  January  3, 1991. 
lamas  F.  Decker, 

Acting  Director  Office  of  Energy  Research. 
(FR  Doc  91-2447  Filed  1-31-«1;  8:45  am] 
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'  Fuaion  RMMrch;  Hnancial 
Anistanc*  Award  (Qrant) 

AOCNCY:  U.S.  Department  of  Energy 

(DOE). 

ACTKM:  Grant  solicitation 

aimouncement  for  Laser  Fusion 

Research  Applications. 

summary:  U.S.  Department  of  Energy 
(DOE)  San  Francisco  Operations  Office 
(SAN)  announces  that  it  plans  to 
conduct  a  technically  competitive 
solicitation  for  basic  research 
experiments  in  high  energy  density 
studies  at  the  National  Laser  User's 
Facility  (NLUF)  located  at  the  University 
of  Rochester/Laboratory  for  Laser 
Energetics  (UR/LLE).  Universities  or 
other  higher  education  institutions, 
private  sector  not-for-profit  or  for-profit 
organizations,  or  other  entities  are 
invited  to  submit  grant  applications.  The 
total  amount  of  funding  expected  to  be 
available  for  the  FY92  cycle  of  this 
program  is  $700,000  and  multiple  awards 
are  anticipated. 

OfUNT  SOUOTATION  NUMBER:  DE-FSOa- 

oispiaaaa. 

The  actual  work  to  be  accomplished 
will  be  determined  by  the  experiments 
that  are  selected  for  award.  Proposed 
experiments  will  be  evaluated  and 
ranked  through  scientific  peer  review 
against  predetermined,  published  and 
available  criteria.  Final  selection  for 
awards  will  be  made  by  the  DOE  fivm 
among  the  top  ranked  applications.  It  is 
anticipated  that  multiple  grants  will  be 
awarded  within  the  available  funding. 

The  unique  resources  of  the  NLUF  are 
available  to  scientists  for  state-of-the-art 
experiments  primarily  in  the  area  of 
inertial  fusion  and  related  plasma 
physics.  Other  areas  such  as 
spectroscopy  of  high  ionized  atoms, 
laboratory  astropl^sics,  fundamental 
physics,  materials  science,  and  biology 
and  chemistry  will  be  considered  on  a 
second  priority  basis. 

The  LLE  was  established  in  1970  to 
investigate  the  interaction  of  high  power 
lasers  with  matter.  Available  at  the  I.I.F. 
for  NLUF  researchers  is  the  OMEGA 
laser,  a  2.5  trillion  watt  24-beam  laser 


system  (at  0.35  um)  and  the  Glass 
Development  Laser  (GDL),  a  250  billion 
watt  singly  beam  prototype  for  OMEGA 
(at  0.35um).  The  NLUF  offers  the 
capability  for  laser^matter  interaction 
experiments  or  for  using  short  (100 
picosecond)  pulses  of  laser  light  X-rays, 
or  neutron  for  probing  the  structure  of 
matter.  More  technical  information 
about  the  facilities  and  potential 
collaboration  at  NLUF  can  be  obtained 
from: 

Dr.  James  Knauer,  Manager,  National 
Laser  User's  Facility.  University  of 
Rochester/LLE,  250  East  River  Road. 
Rochester.  NY  14623. 
The  solicitation  document  contains  all 
the  information  relative  to  this 
acquisition  for  prospective  applicants. 
The  solicitation  is  targeted  for  release  in 
Mid-February  1991.  Recipients  of  the 
NLUF  solicitation  during  the  last  (FY91) 
cycle  of  the  program  will  automatically 
be  sent  a  copy  of  the  solicitation.  New 
interested  parties  can  obtain  copies  of 
the  solicitation  documents  by  submitting 
a  written  request  to: 
James  H.  Solomon,  U.S.  Department  of 
Energy,  San  Francisco  Operations 
Office,  Contracts  Management 
Division,  1333  Broadway,  Oakland, 
CA  94612. 
Kathleen  M.  Day, 

Director,  Contracts  Management  Division. 
[FR  Doc.  91-2448  Filed  1-31-01;  8:45  am] 
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Fadaral  Enargy  Ragulatory 
Comnilsaion 

[Docket  Na  CP91-M7-000] 

Northam  Bordar  Plpalina  Co., 
Application 

January  25, 1991. 

Take  notice  that  on  January  18. 1991. 
Northern  Border  Pipeline  Company 
(Northern  Border),  2223  Dodge  Sti«et 
Omaha.  Nebraska  68102,  filed  in  Docket 
No.  CP91-967-000.  an  application  for 
certificate  of  public  convenience  and 
necessity,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  and  the  Commission's 
Regulations  at  18  CFR  157.  et  seq.  By 
such  application.  Northern  Border 
requests  authority  to  acquire,  construct 
and  operate  certain  pipeline  and 
compression  facilities  as  part  of  a 
revised  proposal  to  expand  and  extend 
Northern  Border's  existing  system,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Coinmission 
and  open  to  public  inspection. 

Specifically,  the  base  case  facilities 
for  which  certificate  authorization  is 
requested  consist  of:  (1)  Construction 
and  operation  of  a  total  of  100,000 


compressor  horsepower  at  five 
conqiressor  stations  upstream  of      ' 
Ventura.  Iowa;  (2)  acquisition  and 
operation  of  147  miles  of  30-inch 
pipeline  extending  from  the  terminus  of 
Northern  Border  near  Ventura,  Iowa  to 
Natural  Gas  Pipeline  Company  of 
America's  (Natural)  Compressor  Station 
109  near  Harper.  Iowa  (;.e.  the  Station 
100  line):  (3)  coiutruction  and  operation 
of  231  miles  of  30-inch  pipeline 
extending  from  Harper  to  Tuscola;  (4) 
construction  and  operation  of  two  12,000 
horsepower  compressor  stations  on  the 
pipeline  between  Ventura  and  Harper; 
(5)  construction  and  operation  of  four 
6,000  horsepower  compressor  stations 
on  the  proposed  pipeline  between 
Harper  and  Tuscola,  Illinois;  and  (6) 
construction  and  operation  of  a  meter 
station  at  the  point  of  interconnection 
with  Natural's  Amarillo  pipeline  (Harper 
deUvery  point)  and  a  meter  station  at 
the  Tuscola  delivery  point  The 
scheduled  in-service  date  of  the 
facilities  is  November  1, 1992. 

Northern  Border  states  that  the 
instant  application  supersedes  an  earlier 
"optional  certificate"  application  (filed 
June  15. 1990,  Docket  No.  CP90-1557- 
000)  and  is  intenoed  to  implement  a 
Settlement  Agreement  (dated  December 
6. 1990)  reached  between  Northern 
Biorder  and  Natural  resolving  an 
interconnect  dispute  which  was  the 
subject  of  Northern  Border's  June  1, 
1990,  declaratory  order  petition  in 
Docket  No.  CP90-1478-00a  Under  the 
terms  of  the  Settiement  Agreement, 
Natural  will  received  an  immediate 
interconnect  at  Ventura  for  its  recentiy 
completed  Station  109  line  and  rights  to 
250  MMcf/day  of  firm  capacity  in  the 
Station  109  line,  in  exchange  for  which 
Northern  Border  will  receive  a  purchase 
right  on  the  Station  109  line,  subject  to 
receipt  o^  acceptable  regulatory 
approvals  and  other  terms  and 
conditions. 

According  to  Northern  Border,  the 
Settiement  Agreement  with  Natural  also 
provides  that  following  Northern 
Border's  acquisition  of  the  Station  109 
line.  Natural  will  be  entitied  to  market 
and  qualify  for  firm  transportation 
capacity  in  the  Station  109  line  subject 
to  certain  terms  and  conditions. 
Providing  firm  transportation  capacity  to 
Natural  as  part  of  the  revised 
expansion/extension  project  will  not 
states  Northern  Border,  displace  any  of 
the  ten  (10)  expansion/extension 
shippers  who  qualified  for  service 
through  the  preliminary  request 
procedures  (set  forth  in  Northern 
Border's  CP90-1557-000  application)  and 
who  executed  agreements  for  such 
service.  The  faculties  Northern  Border 
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propoMS  to  loiiiiira,  fnitaH  end  opsrats 
•ra  oMigMa  to  Booonnoodste  tlw  nm 
traiupoitation  of  WMJS  MMcf /day  of 
additional  voliiiiiet  throogh  the  existing 
pipeline  and  up  to  780  MMcf /day 
through  the  pipeHne  extension,  induding 
the  147-inile  Station  IQi  Hue. 

Nuitnefn  Border  requests  GoBuniMion 
approval  of  three  varioitsly  configured 
ahemtaive  extension  proposals,  based 
upon  the  shippers'  ultimate  denveiy 
point  designation.  According  to 
Noraieni  Border,  Section  S  of  the 
Settlenent  A^eement  provides  to  ail 
project  shippers  the  ri^it  within  twenty 
days  following  the  issuance  of  a 
certificate  order  (authoriiing  Northern 
Border's  acquisition  and  operatioa  of  the 
Station  KM  line),  to  desiyiate  deliveries 
at  either.  Harper,  Iowa  or  T^isoola, 
Illinois  (or  points  in  between).  Thus, 
states  Northern  Border,  because 
delivery  point  designations  will  not  be 
established  until  after  issuance  of  the 
Ck>nunis8ion's  certificate  order,  facility 
(i.e.,  compression)  requirements  and 
billing  detenninaticms  cannot  be  known 
at  thia  time.  Accordingly.  Commission 
authorization  is  sought  for  three  profect 
alternatives,  consistent  with  tlie 
approach  followed  by  the  Coounission 
in  Moiave  Pipeline  Co..  47  FERC 1 61.200 
(1980). 

Northern  Border  is  proposing  to  roll-in 
the  costs  of  the  new  facilities  with 
existing  costs  and  to  design  unit  charges 
on  a  cost-of-servioe  basis.  Northern 
Border  states  that  the  proposed  rate 
structure  produces  uniform,  non- 
discriminatory charges  and  effects  a 
cost  reduction  for  existing  customers. 

To  mitigate  any  concerns  regarding 
economic  risk  aiul  the  sharing  of  risk  by 
existing  customers.  Northern  Border 
states  that  it  will  voluntarily  accept  a 
condition,  as  part  of  any  certificate 
authorization,  which  would  ensOre  that 
existing  customers  are  protected  from 
any  cost  increases  attributable  to  the 
proposed  facilities.  To  this  end. 
Northern  Border  has  included  in  its 
application  a  proposed  condition, 
siinilar  to  a  conditton  approved  by  the 
Commission  in  Northern  Border  Pipeline 
Co..  53  FERC  1 61.138  (1900).  which 
requires  all  economic  risk  to  be  shared 
by  Northern  Border  and  the  pro}ect 
ahippers. 

The  estimated  cost  of  the  facilities 
proposed  to  be  acquired  and 
constructed  is  approximately  $424 
million.  Northern  Border  proposes  to 
finance  this  cost  on  a  project  basis  of 
25%  equity  and  75%  debt  ftoandng. 

The  Commission  advises  all 
interested  parties  diat  its  staff  intends  to 
hold  a  technical  conference  in  this 
application  to  discuss  any  issues 
requiring  Commission  review  that  are 


raised  by  the  application  or  by  any 
interventions  or  comments  in  this 
docket.  Tin  technical  conference  will  be 
held  on  March  14, 1981,  at  810  First 
Street  NE..  Warirington.  DC  204X6  at  10 
a.m. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  shoiM  on  or  before 
February  14, 1991,  file  with  tfie  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20428,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulation  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protesU 
filed  with  the  Coounission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  fiirther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

LsteaCaahaO. 

SecretoTf. 

(FR  Doc  n-2346  FUed  l-n-M:  B34S  am] 
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Office  of  HMrtnQo  and 
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WMk  «f  OaMintor  9  Through 
D«CMnb«r7.1990 

During  the  week  of  December  3 
through  December  7, 1990,  the  decisions 
and  orders  summarized  below  were 
issued  witii  respect  to  aiq)lication8  for 
relief  filed  with  the  Office  of  Hearings 


and  Appeals  of  the  Department  of 
Energy.  The  following  summary  also 
contains  a  Ust  of  submissions  that  < 
disBtssad  by  the  Office  of  Hearings  and 
Appeals. 

Remedial  Order 

Eason  Oil  Co..  12/6/90:  HRO-02S4 

Eason  Oil  Company  objected  to  a 
Proposed  Remedial  Order  that  was 
issued  to  it  on  September  14, 1984.  In  the 
PRO,  the  Economic  Regulatory 
Administi-ation  (ERA)  found  that  the 
firm  had  violated  the  price  regulations 
pertaining  to  the  sale  of  natural  gas 
liquids  as  set  forth  in  10  CFR  part  212, 
subparts  E  A  K.  The  central  issue  in  this 
case  concerned  whether  Eason  was  a  - 
refiner  of  crude  oil  that  was  required  to 
calculate  its  prices  on  a  firmwide  basis 
pursuant  to  subpart  E  or  whether  it 
could  calculate  its  prices  on  a  plant-by- 
plant  basis.  A  substantial  portion  of  the 
alleged  overcharges  derive  from 
violations  of  the  equal  application  rule 
resulting  from  the  firm's  use  of  plant-by- 
plant  pricing. 

In  considering  the  firm's  objections, 
Uie  DOE  found  that  the  PRO  was  correct 
in  concluding  that  Eason  was  a  crude  oil 
refiner  which  was  required  by  Subpart  E 
to  calculate  its  prices  on  a  firmwide 
basis.  The  DOE  also  found  that  delay  in 
issuing  an  Interpretation  requested  by 
Eason  to  clarify  the  proper  method  of 
calculating  its  prices  did  not  estop  the 
agency  from  enforcing  the  equal 
application  rule.  Nonetheless,  the  DOE 
granted  the  firm's  Statement  of 
Objections  with  respect  to  (1)  the  use  of 
imputed  residue  gas  prices  in  calculating 
the  amount  of  its  natural  gas  shrinkage 
and  (2)  the  application  of  the  equal 
application  rule  to  the  period  prior  to 
September  1974.  The  Remedial  Order 
directs  the  ERA  to  submit  a  revised 
schedule  of  overcharges  that  takes  into 
account  these  modifications,  after  whifji 
a  supplemental  order  will  be  issued  to 
specify  the  amount  of  Eason's 
overcharges.  As  so  modified,  the  PRO 
was  issued  as  a  final  order. 

Rafund  Applications 

Cmtral  Cooperatives,  Inc.  Dodge 
County  Cooperative,  12/5/90; 
RF272-24801,  RF272~45282 
The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overdiarge  funds  to  Central 
Cooperatives,  Inc.,  and  Dodge  Coimty 
Cooperative,  based  on  their  purchases 
of  refined  petroleum  products  during  the 
period  August  19, 1973,  through  January 
27. 1981.  A  group  of  states  and  tenitories 
(the  States]  filed  objections  and 
comments  concerning  the  applicants* 
refimd  claims.  In  their  objections,  the 
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Stetes  contended  that  cooperatives  are 
not  eligible  for  Subpart  V  crude  oil 
refunds  because  they  are  not  end-users 
of  refined  petroleimi  products  but 
resellers.  Thus,  the  States  argued  Uiat  a 
cooperative  must  submit  detailed 
evidence  of  injury  in  order  to  receive  a 
refund.  The  DOE  rejected  that  argument 
and  granted  the  Application,  noting  that 
applications  filed  by  the  cooperatives 
are  regarded  as  claims  filed  on  behalf  of 
their  members.  To  the  extent  that  those 
members  are  end-users,  the  end-user 
presumption  of  injury  is  applicable  to 
the  claims,  and  no  fivther  evidence  of 
injury  is  required.  Accordingly,  DOE 
granted  Central  Cooperatives,  Inc.,  a 
refund  in  the  amount  of  $29,606  and 
Dodge  County  Cooperative  a  refimd  in 
the  amount  of  $29,047,  on  the  condition 
that  the  cooperatives  pass  through  the 
refunds  to  their  members. 

Delta  Asphalt,  Inc.  Delta  Asphalt  of 
Arkansas,  Inc..  12/7/90;  RF272- 
31710,  RF272-38417,  RD272-31710 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refunds 
filed  by  two  asphalt  manufacturing  and 
road  construction  firms  in  the  subpart  V 
crude  oil  special  refund  proceeding.  A 
group  of  states  and  territories  (States) 
objected  to  the  Application  submitted 
by  Delta  Asphalt.  Inc.,  on  the  grounds 
that  the  applicant  was  able  to  pass 
through  increased  petroleum  costs  to 
consumers  during  the  consent  order 
period.  The  oidy  evidence  submitted  by 
the  States  was  an  affidavit  by  an 
economist  stating  that  in  general,  road 
construction  firms  were  able  to  pass 
through  increased  petroleum  costs.  The 
DOE  determined  that  the  evidence 
offered  by  the  States  was  insufficient  to 
rebut  the  presumption  of  end-user  injury 
and  that  both  applicants  should  receive 
a  refund.  The  DOE  also  denied  the 
States'  Motion  for  Discovery, 
determining  that  it  was  not  appropriate 
where  the  States  had  not  presented 
relevant  evidence  to  rebut  the 
applicant's  presumption  of  injury.  The 
sum  of  the  refunds.granted  in  this 
Decision  is  $30,919. 

Exxon  Corp.  American  Can  Co.,  12/5/90; 
RF307-10124 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Primerica  Corporation,  formerly 
American  Can  Company  (America),  in 
the  Exxon  Corporation  spiecial  refimd 
proceeding.  American,  an  end-user, 
purchased  products  direcUy  fix)m  Ebtxon 
and  was  found  to  be  eli^ble  to  receive  a 
refund  equal  to  its  full  allocable  share. 
The  sum  of  the  refund  granted  in  this 
Decision  is  $8,137  ($6,033  principal  plus 
$2,104  interest). 


Exxon  Corporation/Coffey  Service 
Station  Mel's  Car  Care  Center 
William  F.  Allen,  12/3/90;  RF307- 
2056,  RF307-7365.  RP307-10034 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for 
Refund  filed  in  the  &cxon  special  refund 
proceeding.  Each  of  the  applicante 
submitied  estimated  figures  indicating 
the  gallonage  it  purchased  from  Exxon. 
However,  none  of  the  applicante  could 
provide  records  to  con&m  that  their 
purchases  originated  fit)m  Exxon  or  that 
their  estimated  figures  were  reasonable. 
Since  the  applicante  had  provided  no 
reasonable  evidence  to  indicate  that 
they  purchased  Exxon  producte  during 
the  consent  order  period,  the  OHA 
concluded  that  granting  the  applicants  a 
refund  would  be  inappropriate. 
Consequentiy,  the  OHA  denied  the 
applicant's  Applications. 

Exxon  Corporation/G  &  D  Exxon  et  al. 
12/6/90;  RF307-2175  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  four  Applications  for  Refund 
filed  in  the  Exxon  special  refund 
proceeding.  The  applicante,  resellers  of 
petroleum  producte,  purchased  directiy 
from  Exxon  during  the  consent  order 
period  and  sought  to  rely  on  the  small 
claims  presumption  of  injury.  The 
Application  on  behalf  of  G  &  D  Exxon 
was  submitted  by  one  of  the  partoers 
which  operated  the  station  during  the 
consent  order  period  and  who  has 
subsequentiy  acquired  complete 
ownership  of  the  station.  Since  this  co- 
owner  declined  to  submit  information 
establishing  that  potential  refunds  were 
an  asset  which  had  been  transferred  to 
him,  the  OHA  determined  that  he  was 
entitied  to  only  SO  percent  of  C  &  D's 
approved  gallonage.  The  DOE 
determined  that  each  of  the  applicants 
should  receive  a  refund  equal  to  ite  full 
allocable  share.  The  sum  of  the  refunds 
granted  in  this  Decision  was  $2,344, 
representing  $1,739  in  principal  and  $605 
in  interest 

Kaiser  Steel  Corp.,  12/3/90;  RF272- 
32806,  RD272-32806 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Kaiser  Steel  Corporation  in  the 
Subpart  V  crude  oil  special  refund 
proceeding.  The  DOE  rejected  a 
challenge  to  Kaiser's  refimd  dabn  filed 
by  a  consortium  of  States,  finding  that 
the  State  failed  to  support  their 
assertion  that  Kaiser  did  not  absorb  the 
crude  oil  overcharges.  The  DOE  also 
denied  a  Motion  for  Discovery  filed  by 
the  States.  Kaiser  was  granted  a  refund 
of  $68,900. 

Murphy  Oil  Corp./ Allied  Oil  Co.,  12/7/ 
90:  RF309-1122 


The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  in  the 
Murphy  Oil  Corporation  (Murphy) 
special  refund  proceeding.  AUied  Oil 
Company  (Allied)  purchased  Murphy 
petroleum  producte  on  a  sporadic  basis 
and  was  primarily  identified  as  a  spot 
purchaser.  Allied  was  not  able  to  supply 
records  indicating  that  it  was  a  regular 
purchaser  from  Murphy,  nor  did  it 
attempt  to  rebut  the  spot  purchaser 
presumption  of  non-injury.  Accordingly, 
Allied's  refund  Application  was  denied. 

Gulf  Oil  Corp./Bilger  6r  Sons.  Inc.. 

Selinsgrove  Fuel  Corp.,  Beavertown 
Oil  Supply,  Inc.  12/5/90;  RF300- 
12759.  RF300-12760,  RF300-12761 

.  The  DOE  issued  a  Supplemental 
Order  concerning  three  Applications  for 
Refund  filed  by  Bilger  &  Sons,  Inc., 
Selinsgrove  Fuel  Corp^  and  Beavertown 
Oil  Supply,  Inc.,  in  the  Gulf  special 
refund  proceeding.  In  a  May  30. 1990 
Decision  and  Order  issued  by  the  DOE, 
the  three  applicante  were  granted  a 
consolidated  refund  amount  of  $7,031 
because  they  were  considered  to  be 
affiliated  entities  for  the  purposes  of 
receiving  a  refund  under  the 
presumptions  of  injury. 

However,  the  three  applicante  were 
incorrecUy  considered  to  be  affiUates. 
and  accordingly,  the  refund  awarded  in 
that  Decision  was  rescinded  in  an 
October  3, 1990  Decision  and  Order.  The 
claims  were  then  recoiuidered  in  the 
present  Decision.  It  was  found  that 
Bilger  and  Selinsgrove  were  in  fact 
consohdated  entities  and  thus  were 
considered  together  when  applying  the 
presumptions  of  injury.  Beavertown, 
however,  was  considered  an 
independent  claim  for  the  purposes  of 
applying  the  presumptions.  The  sum  of 
the  refunds  granted,  which  includes 
principal  and  interest  is  $15,762. 

Posillico  Brothers  Asphalt  Co.,  12/6/90; 
RA272-32 

The  DOE  issued  a  Supplemental 
Order  concerning  a  Dedsion  and  Order 
granting  Posillico  Brothers  Asphalt  Co. 
(Posillico)  a  refund  in  the  subpart  V 
crude  oil  spedal  refund  proceeding.  The 
DOE  discovered  that  it  had 
misinterpreted  Posillico's  statement 
concerning  the  percentage  of  ite 
purchases  which  were  covered  by  cost 
escalation  agreemente  and,  thus,  had 
understated  Posillico's  approved 
gallonage.  Consequentiy,  the  OHA 
rescinded  ite  earlier  Dedsion  and 
ordered  the  issuance  of  another  refund 
check  in  the  correct  amount  to  Posillico. 

Shell  Oil  Co./Edson,  Inc..  12/5/90; 
RF315-10096 
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Oidv  iwdndj^  ■  SImU  rafand  bued 

on  pur^aan  of  pndBBt  by  Edson.  Inc. 
during  lb*  ooBMat  onkr  period.  1^ 
refiad  wa«  parted  to  Uotox.  be  on 
No««ab«fli  l«a  bMnn  Motax  had 
puidnaad  all  dM  ooiparato  atock  of 
Edaoo  ia  lilft.  SabMqaandy.  tfaa 
praviow  owmt  of  Edeoa.  whooe 
AppUcatioa  had  baan  dniad.  infbmad 
M  that  Edaoa  had  aol  been  iaoorpotated 
until  lfl7&  The  pcevfaMia  owner  nilaed 
the  ieeue  of  arhedier  he  wee  entitled  to 
that  part  of  the  refund  pertainipg  to  the 
period  before  Edson  was  incorporated 
Accoidla^yi  the  DOE  rescinded  the 
refund  pending  a  final  delennination  on 
this  matter. 

ShelJ  OH  Co.  Farmwordi  Shell. 
Ebntrood  SheH.  n/S/90:  RP915- 
5315.  RF31S~WiaS.  RmS-WOtIO, 

RFSis-nmt 

The  DOE  iMued  a  Supplemental 
Order  which  rescinding  half  of  the 
refund  granted  to  Bruce  Kain  on  behalf 
of  Famsworth  Shell  which  was  granted 
in  a  Janoaiy  24. 1990  Decision  and 
Order.  SheH  Oil  Company/Eton  Shell 
Service,  ef  aL.  Case  Nos.  RF31S-7goo,  et 
al.  Mr.  Kain  owned  three  Shdl  stations 
Jointly  with  a  partner,  Conrad  Krai. 
After  exaniniug  Hie  contract  auuiorizing 
the  diseohrtkn  of  dieir  pattnership  for 
two  of  the  atatioBa,  OHA  determii^ 
that  Kain  ia  dM  righthd  recipient  of  the 
refond  for  dieee  two  etatioos.  Conrad 
Krai's  AppHcations  far  these  two 
stations  were  aooonfingiy  denied.  Krai 
cleariy  retained  an  interest  in  the  their 
station.  Faraawoc^  SheU.  which  was 
no«  indadad  aiBong  the  assets 
transfetred  to  Kain  when  the 
partnership  aras  <fissohred  in  |anuary 
1962.  hfr.  Kaia  waa  thefafare  iastnicted 
to  reiail  tha  suas  of  tm.  and  the 
AppUcalton  fot  laAmd  filed  by  Conrad 
Krai  on  behalf  of  Pamaworth  Shell  was 
granted.  The  total  of  the  refund  granted 
to  Krai  was  $151  ($115  principal  and  $36 
interest). 

Shell  Oil  Co..  Hadaoa  Van  Oil 

Company.  12/5/90:  RF325-UJ0Se 
The  DOB  issued  a  Sappleauntal 
Order  flsodifyii^  an  October  31. 1990 
Decision  and  Order  with  respect  to  oae 
refund  AppUcatioa.  SpccificaUy.  the 
DOE  detetBined  that  the  refund  of 
$6,523  granted  to  Hudson  Van  Oil 
Company  (Hudson  VanJ  on  October  31. 
1990,  should  not  be  disborsed  to  the 
appUcant's  flaalmytpy  Trustee  but 
should  be  placed  In  a  separate  escrow 
acoouaL  Tlie  refuad  wiD  be  held  in  that 
account  pending  the  *'-<'«wpi«'H<^  qI  mi 
payments  from  the  bankruptcy  estates 
of  Hudson  Van's  affiliataa  to  the  DOB 
for  alleged  regulatory  vialattoBB  and  (2) 


litigation  between  the  Bankmptcy 
Trustee  and  the  DOB.  Aitor  these  two 
matters  are  resolved  the  DOB  wfll  issue 
a  new  deteiuiinatlon  with  regard  to  the 
disposition  of  Hudson  Van's  refond. 

SheU  OU  Co..  Valley  Line  Co. 

Wisconsin  Barge  Liaea,  12/5/90: 
RF315-3310.  RF315-3044 

The  DOE  issued  a  Dedsion  and  Order 
granting  two  Applications  for  Relund 
nied  in  the  Shell  Oil  Company  special 
nfaod  proceeding.  The  applicants 
purchased  products  indirectly  from  SheU 
and  were  «id-uaars  of  the  products  they 
purchased.  Neither  of  the  applicants' 
suppliers  had  filed  a  daha  indicating 
that  it  sofiiered  disproportionate  injury. 
The  apphcante  were  granted  refonda 
equal  to  their  full  allocable  shares  plus  a 
proporttoaate  share  of  the  interest  that 
has  accrued  on  the  Shell  escrow 
account  The  total  amount  of  the  refunds 
granted  in  the  Dedsion  was  $8,560 
($7,283  prindpal  plus  $2,288  Interest). 
Texaco  Ina/Morania  Oil  Cap.,  12/5/90: 
RF321-W24.  RF321-10730 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  lor  Refund 
filed  in  the  Texaco  lac  spedal  rehnd 
proceeding  by  Morania  Oil  Cocporatioa. 
On  July  19.  USa  the  apidlcant  filed  ite 
own  Appluatioo,  in  which  it  certified 
that  it  had  not  aathorized  anyone  to  file 
on  ite  behalf.  Three  months  later,  the 
applicant  filed  a  second  Apphcatton. 
this  time  thwMigh  the  filing  service,  in 
which  it  certified  that  it  had  not 
previously  filed  another  refiuid 
Application.  In  view  of  thee  fslse 
certifications,  the  DOE  detanained  that 
both  refimd  Applications  should  be 
denied. 

United  Paving,  Robert  H.  CHair.  12/7/ 
90:  RF272-M21S  RD272-e021S. 
RF272-61048,  RD272--61048 

Hie  DOE  lasaed  a  Dedsion  and  Order 
granting  refund  monies  from  crude  oil 
omchaige  funds  to  the  road  paving 
companies.  United  Paving  and  Robert  H. 
O'Hair,  based  oa  their  purchases  of 
petroleum  producte  during  dw  period 
August  19, 1973.  through  January  27, 
1981.  A  group  of  State  govemmente  and 
two  territories  of  the  United  States  (the 
States)  flbiected  to  both  Applications 
and  provided  evidence  concerning  the 
construction  industry  as  a  whde.  Hie 
DOE  determined  that  the  Stetes  had 
failed  to  produce  aoy  convincing 
evidence  to  show  diet  the  two 
companies  had  been  able  to  pass  on 
crude  oO  overchaigBS  to  their  customers 
and  found  that  the  States'  evidence 
failed  to  properly  address  the  individual 
situations  of  the  applicanto.  As  in 
previous  dedsioas,  the  DOE  rejected  dw 
Stetes'  contention  that  indnstry-wide 


date  constituted  sofRdent  evidence  to 
rebut  dw  presumpttoa  that  end-users 
such  as  United  Pavtog  and  Robert  H. 
O'Hair  were  infured  by  erode  oil 
overcharges  The  DOB  panted  United 
Paving  a  refund  of  $19,177.  based  on  Its 
approved  podiases  of  2S,  971,610 
gallons  of  refined  petroleiun  products. 
Robert  H.  O'Hair  was  granted  a  refond 
of  $24,079  based  on  its  approved 
purdiases  of  304196,197  gallons  of 
petroleum  prodocto.  In  addition,  the 
DOE  denied  the  motions  for  discovery 
filed  by  die  States  in  regard  to  diese 
Applications. 

Refund  Applications 

The  Office  of  Heatings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refond  applications, 
whidi  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Refovnoe 
Room  of  the  Office  of  Hearings  and 
Appeals. 
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12/07/90 
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RF321-9e84 

12/06/90 
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-  nF321-3782 

Dismissals 

Tne  fouowing  submissions  were 
dismissed: 


FedUeal  Raghter  /  Vol  Bli,  Na  22  /  ffMday.  Febroary  1,  MM  /  WoJcei 


4057 


A&M  Sarvica  Sttrtion 

Agnaw's  Taxaco 

ATs  Texaco  on  Montgomaty.. 


AKm^A  Taraoo. 
Allen  I 


Allan's  Taaaco . 


ARs  a  8oo  Taxaco.. 
r^^tff%  vajcaoo^.M. 
Astaarn  T^smT  .,  , 
BaieiayTs 


BasaNna  Taxaco 

Bart  Rundia  Taxaco 

CNosson)  Texaco  ................. 

Bok  noes  Taxaoa,  Inc 

Bob's  Super  SaMioa . 


Bob's  Texaco 

Bonacci  Taxaco  Sarvica  _ 

Borough  of  FsJrview .« 

Breton  Village  Texaco...... 

Brookfield  Texaco 

Buck  Owens  Taxaco 

Budonghani  S%  Ta 
BudaWatrsSanioa. 


C  R.  Chaptnan  Grocery „. 

Campbeirs  Texaco 

Capllol  Taicaco „ 

CtwIia'B  TaaaoD  SarMioa 

City  of  Qraenfiald 

aty  of  Uttle  Falls 

Oartc's  Texaco 

Coksaum  Texaoa 

Comaado  Trucking.. 


Curtis  &  Sens  Taaaoe.. 
DM.  BcoMining's TsMCO- 
Diamond  HHl  Texaco.. 

Dick^  Taxaco 

Don's  Taxaco 

Donley  Oil  Co.,  Inc 

Driftwood  l«xaoa 

Edkiburg  Independent  School 

Edward  H.  Hamilton 

EINs  Texaco _«.. 

EINs  Texaco 


EINs  Taxacx)  StatkXL. 


Emest  L  Munet 

F  a  K  Taxaco 

Ferguson  Shell.. 

QaHen's  Texaco- 

Gelreu  Taicaoo 

H.  L  Benjamin  Texaco  .... 

Halifax  Taxaco 

Hervy  Falgoul  Taxaco.. 

Hoknan  Taxaco 

Homsr^  Taxaco  Gaaga . 

Money  Transport  ktc 

Hope  Mill  GuH 

Hudson's  Texaco 

Huling  Texaco 

J;0.  Saymour.. 


J.T.  jQarman  Toiaoa-. 

Jay  &  ATs  Taxaco 

Jeny  L  Dahl  Taxaco.. 

Jkn'sTi 

Jtonmy'sTa 

Joe  Uala  a  Sens  TaMoo- 

John  Kay  Texaco 


John's  Taxaco.. 
Johratia'a  TsKaoe . 


Jordan  Texaco.. 

Larry's  Taxaco  &  Tsa  Sarvtea . 

LaHar<sTsMH 

iTsaaoo. 


Laaw's  Taxaco--.. 
Leon*  SnaS  »...»... 

LarayHObaaa 

Lou's  Tanoaac. 
Luabka'sTaiaoo. 


Magnola  Tnick  LIna,  ktc 

MsK  Kar  a  Son  Uanbsr  Co.. 
McGowM's  tlsneo 


McKaaAnterfvaca. 


Case  Mo. 


«F3».?948 
RFa21 -11589 
RF321-740 
RF921-r43 
nFSI.2171 
AF3 15-86 
RF321-2S 
RF321 -11470 

flF3n-2teo 

RF32S-7176 

RF321.«15S 

RF321-2ta8 

RF321-e21 

f1F321-3733 

RF32V«>548 

RP321-109B6 

aF321-«50 

RF321-863 

RP272-83199 

RF321-4S06 

RF321-4474 

RF321-902 

aF321-10792 

HF315-7950 

RF321-927 

RF321-1Q7B3 

RF321-939 

RF321-1143B 

RF272-83806 

RF272-83e96 

RF321 -10425 

nF321-133 

HF27a-a3»57 

RFa2»-Sa27 

RFa21-3a34 

RF321 -11456 

RF321-t9» 

RFS21-1154I 

RF921-10W1 

RF321-7691 

RF272-62970 

W321-11109 

RF921.10S3 

RFS21-«0a2 

RF321-1034 

RF321 -11680 

flF321-11445 

flFS15-306 

RF321-3921 

HFS21-tK9 

RF321-11396 

RF321-11Sa7 

RF321-6182 

RF821-10S2 

fiP3?1-8377 

AF272-7B3a7 

RF300-11503 

RF321-S855 

RF321-a«»4 

fV3ri-«aM 

RFa21-«B61 
f{F321-1Q276 
FtF321 -10782 
flF821-110e 

wa2i-ia706 
RFaei-1110 

RFa21-11111 

flF321-9051 

RF3t1-1ia2 

aFa2i-ii44 

W321-«912 
iHF8»-ia58 

AF32V.2W2 
RP321-3191 
flPSI  5-5212 

flP3ei-ia*9 

RF321-46CS 

RF821-ai04 

RF272-70332 

RP272-70848 

RP8»-6ei9 

nFatvaa* 


Mike's 

Mika'a  Taxaoa 

Mbsita  SarMoa,  kw 
Moors's  Texaca..-. 
Morina 

Murphy's  A^ina 
NuUey  Strael  Eioun 
Occidental  IntsinaSoniS  01 
OsmanfsT 

PadMr'sEnoR 


Partvidga  Texaco 

PauTs  Tanoo 


Payna'a  Taaaoa  Staiion- 

Peppler'a  Texaco... 

Pefe  a  Qreg's  Texaco  ... 
VatMt%  Taxaoa. 


Prestige  Taxaoa  Ik. 

Ray's  Texaco 

Read's  Texaco  Secvica.. 

Red  'Star  Taxaoa 

Rasd- 
Rokacts  Taxaco. 


Robertson's  Texaco .. 

S&JMatkelNe.  9.. 

S»nlll 

Silver  Spur  Ana- 


SuHivan  County  Oil  Contpany..- 

Super  Chief  Texaco 

Swink  Texaco 

Ted's  Texaco . 
Town  of  Franidintan ... 
Vandergrm^  Texaco .. 
Village  of  MamuB .-..., 
Wayne's  Taxaoa. 


West  Frankiort  TaMCO.. 
West  Park  Texaco 


\MBal  Slopa  Texaco.. 

White  liaMaco 

White  TaraQO 


WMdkxi  Texaco.. 


vvunaiiw  I exaco..».... 
Young  Oil  Oompany- 


OaaaMa. 


flFa2t-i76a 

AFa21.4731 
RF321-9e85 
flF321-5928 

flFa21-7710 

HFa07-t01S9 

RF2/2-61369 

RF82t-211« 

RFt21-1191? 

HF307-7t22 

RF321-1162 

flP321-44n 

BF3n-it7a 

RF221-tOS1« 

RF321-1182 

RF321-1758 

1^321-1206 

f)Fa21-12M 

RF321-4135 

RF321-10820 

RF381-2W? 

RF272-roa«9 

RF321-1768 

RF321-1360 

W904-10191 

ffF3tf-a37 

RF9M-11544 

AFSI 5-862 

WP321-1313 

nF821-11440 

flF321-1»14 

flF272-e3635 

RF321-1448 

AF272-83102 

fWI-VttS 

RF321-1985 

RF321-11662 

RP321-1497 

ftF82V.t2I3 

RF321-1282 

nF321-10546 

MFSIS-SSS 


Copies  of  the  foil  text  of  Aeee 
decisioBs  and  orders  are  available  is  the 
Public  Rafereooe  Room  of  the  Office  of 
Heariags  and  Appeals,  Roam  lE-ZM, 
Focrestel  Building,  1006  Independenoe 
Aveaue.  SW..  Washiagtoo,  DC  20585. 
Monday  throu^  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
fedecal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  poblished 
loose  leaf  reporter  system. 

Dated:  Jaouaiy  25,  IBU. 
George  Bb  Bsaraay. 

Directar.  Oj^oB'efHaeimg*  cud  Appeala. 
[FR  Doc.  91-M49  Piiad  l-»-aft:  M5  am] 
BlUJNat 


laauanca  of  Dadaiona  and  Ocdaca; 
Weak  of  Decanbar  tO  Through 
Dacambar  14, 1S90 

During  the  «*eclc  of  December  10 
through  December  M,  1999,  Ak 
deoisiaas  and  orden  amamuriacd  below 
wece  issued  with  suspect  lo  appeals  and 
apfdicalioBs  for  other  relief  Had  with 
the  Office  of  Hearings  aadAppoalsof 


the  Depaitment  of  Energy.  Tlia  fatlewtng 
sunoaary  .^aa  conteins  a  ist  af 
subnrisaions  that  were  ifiemissed  by  iw 
Office  of  Hearings  and  Appeals. 

Appeals 

Morgan,  Lems  tf  Bockiat.  12/14/90; 
LFA-O0t7 

The  law  firm  of  Moigan.  Lewis  S 
Bockius  (MLQ  filed  aa  Appeal  from  a 
partial  denial  by  the  Richland 
Operations  Office  of  the  DOE  of  a 
request  for  information  which  (he  firm 
had  submitted  under  the  Freedom  of 
Information  Act.  MLS  had  requested  the 
winning  proposals,  winning 
subcontracts,  and  source  evaluation 
board  fSEB)  reports  of  three  companies: 
Booz,  Allen  &  Hamilton  (BAH].  CH2M 
Hill,  and  K7  Corpora tioa.  Rkhlukd 
withheld  the  SEB  reports  puraoant  to 
Exemption  S.  It  withheld  portions  of  the 
winning  proposals  and  winning 
subcontracts  because  the  ififonnation 
was  proprietary.  Upon  analysis  of  the 
documents  at  issue,  die  DOE  ordered 
Richland  to  release  the  SEB  reports  in 
accordance  with  past  DOE  case  law. 
The  DOE  also  onlered  Richland  to 
release  the  table  of  contents  and 
infotn:iation  regarding  past  DOE 
contracts  contained  in  ICFs  technical 
proposal.  Finally,  the  DOE  remanded 
CH2M  Hill's  and  ICFs  cost  proposals  for 
a  further  determination  as  to  whether 
the  information  is  propnetary.  MLffs 
appeal  was  therefore  granted  in  part 
and  denied  in  part 

National  Hazard  Control  Catp..  12/13/ 
90:lFA-0084 

National  Hazard  Control  Corporation 
(NHCC)  filed  an  Appeal  hvm  a  denial 
by  the  Albuquerque  Operations  Office 
(AOO)  ef  the  DOE  of  a  request  for 
information  which  NHCC  had  submitted 
imder  the  F^edom  of  Information  Act 
(FOIA).  NHCC  had  requested  pricing 
information  from  a  contract  bid  for 
asbestos  abatement  services  submitted 
to  Sandia  National  Laborateries.  AOO 
released  portions  of  the  contract 
proposal  but  deleted  die  price  schedule 
whidi  appeared  in  the  bid  on  the 
grounds  diat  disdosure  would  cause 
substantial  fwmpetitfve  harm.  In 
considering  the  Appeal,  the  DOE  found 
that  release  <rf  the  pricing  data  would 
cause  the  subBUtter  siibsteRtial 
compeS^we  harm  and  the  infarmation 
was  therefore  exempt  from  disclosure 
pursuant  to  Exemption  4.  According, 
the  NHCC  Appeal  was  denied. 

Robert  E.  CaddeU.  WWOO:  LFA-OOTa 

Bobert  E.  CaddeU  faed  aa  Appeal 
from  a  partial  denial  issued  to  li^  by 
the  DOE'S  RicUand  Operatieas  Office 


'■'^ifSB 


:  i 
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oonceraing  a  raquMt  for  information 
which  he  •ubmitted  under  the  Freedom 
of  Information  Act  In  considering  the 
Appeal,  the  DOE  determined  that  the 
names  of  the  DOE  evaluators  had  been 
properly  withheld  pursuant  to 
Exemption  5.  The  DOB  also  determined 
that  the  Crediting  Plan  for  the  Deputy 
Director  position  was  properly  withheld 
pursuant  to  Exemption  2.  In  addition,  the 
DOE  determined  that  the  SF-171  resume 
forms  of  the  unsuccessful  candidates, 
the  names  of  the  candidates  on  the 
Certification  List  and  the  names, 
comments,  and  total  scores  of  the 
candidates  on  the  Spread  Sheet  were 
properly  withheld  pursuant  to 
Exemption  6.  Accordingly,  the  Appeal 
was  denied. 

Implementatioa  of  Special  Refund 


Benton  Pniel  D/B/A  P^R  Trading  Co.. 

Trigon  Exploration  Co.,  Inc..  12/13/ 

90:  LEF-0018,  LEF-0019 
The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
distribution  of  $788,596.45.  plus  interest 
in  alleged  crude  oil  overcharge  funds 
obtained  from  Benton  Pruet  d/b/a  P  &  R 
Trading  Company  and  Trigon 
Exploration  Company,  Inc.  The  DOE 
determined  that  the  funds  will  be 
distributed  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  Accordingly,  80 
percent  of  the  fund  is  to  be  divided 
equally  between  the  states  and  the 
federal  government  and  20  percent  of 
the  fund  is  to  be  reserved  for  direct 
restitution  to  injured  parties  submitting 
claims  to  the  Office  of  Hearings  and 
Appeals  under  10  CFR  part  205,  subpart 
V.  Applications  for  refund  must  be 
submitted  by  March  31, 1991. 
Applications  should  not  be  filed  by 
applicants  who  have  previously  filed 
refund  claims  in  the  Subpart  V  crude  oil 
special  refund  proceeding. 

Refund  AppBcatJooa 

Armrel-Bymea  Co..  J.H.  Shears' Sons. 
Inc..  12/11/90:  RF272-48267.  RD272- 
48267.  RF272--49003. 110272-49003 
Armerl-Bymes  Company  and  ].H. 
Shears'  Sons,  firms  involved  in  road 
construction,  filed  AppUcations  for 
Refund  as  end-users  of  refined 
petroleum  products  in  the  Subpart  V 
crude  oil  special  refund  proceeding.  A 
group  of  state  governments  and  two 
territories  of  the  United  States  (the 
States)  filed  objections  to  the 
Applications,  including  material 
concerning  the  construction  industry  as 
a  whole,  and  filed  Motions  for 
Discovery.  After  considering  that 


material,  the  DOE  determined  that  the 
States  had  failed  to  produce  any 
convincing  evidence  to  show  that 
Armrel-Bymes  and  f.H.  Shears's  Sons 
had  been  able  to  pass  on  any  crude  oil 
overcharges  to  their  customers.  The 
DOE  also  found  that  the  States' 
submissions  failed  to  properly  address 
the  individual  situations  of  the 
applicants.  As  in  previous  decisions,  the 
DOE  rejected -the  States'  contention  that 
industry-wide  data  constituted  sufficient 
evidence  to  rebut  the  presumption  that 
end-users  such  as  Armrel-Bymes  or ).  H. 
Shears'  Sons  were  injured  by  crude  oil 
overcharges.  J.  H.  Shears' Sons  indicated 
that  exactly  fifteen  percent  of  its 
contracts  included  price  escalator 
clauses  and  that  fifteen  percent  of  its 
liquid  asphalt  purchases  were  covered 
by  price  escalator  clauses.  Accordingly, 
the ).  H.  Shears'  Sons  liquid  asphalt 
purchase  volume  was  reduced.  Armrel- 
Bymes  showed  that  it  was  unable  to 
pass  through  any  alleged  overcharges 
through  the  use  of  price  escalator 
clauses.  The  DOE  granted  Armrel- 
Bymes  a  refund  of  $9,880,  based  on  its 
approved  purchases  of  12,350,127 
gallons  of  petroleum  products.  The  DOE 
purchases  of  12,350,127  gallons  of 
petroleum  products.  The  DOE  granted  ]. 
H.  Shears'  Sons  a  refund  of  $30,268, 
based  on  its  approved  purchases  of 
37,835,148  gallons  of  petroleum  products. 
The  DOE  denied  the  Motions  for 
Discovery  filed  by  the  States. 

Atlantic  Richfield  Co,/Al  6-  Manny's 
ARCO.  Williams  ARCO  Service. 
Burleigh  ARCO.  12/11/90;  RF304- 
3969.  RF304-11126,  RF304-11188 

The  DOE  issued  a  Decision  and  Order 
concerning  applications  for  Refund  filed 
in  the  Atlantic  Richfield  Company 
special  refund  proceeding  by  Al  ft 
Mann's  Arco,  Williams  ARCO  Service, 
and  Burleigh  ARCO.  Each  of  the 
applicants  is  a  reseller/retailer  that  has 
previously  been  granted  a  refund  of  less 
than  $5,000  in  principal.  Two  of  the 
applicants  filed  two  non-duplicate 
refund  claims  which  would  have  been 
consolidated  with  the  refunds 
previously  granted  but  for  the  very 
substantial  number  of  submissions  in 
the  ARCO  proceeding.  The  third 
applicant  submitted  a  second 
Application  which  documents  purchases 
of  ARCO  refined  products  that  were 
neither  included  as  a  basis  for  the  prior 
refund  nor  included  in  the  customer 
purchase  data  suppUed  to  the  DOE  by 
ARCO.  The  total  refund  granted  in  this 
Decision  is  $1,947,  representing  $1,368  in 
principal  and  $579  in  interest 


Collines  Br  Aikman,  Science  B  Science 
Division.  12/12/90:  RF272-16210. 
RD272-ia210 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  Collins  ft  Aikman,  Science  ft  Science 
Division  (Collins),  in  the  subpart  V 
crude  oil  special  refund  proceeding.  The 
DOE'S  denial  was  based  on  the  fact  that 
another  division  of  Collins  had  applied 
for  and  had  been  granted  a  refund  from 
the  Surface  Transporters  Escrow  and 
had,  thereby,  waived  its  right  to  a  refund 
in  crude  oil  proceeding.  The  DOE  also 
dismissed  as  moot  a  Motion  for 
Discovery  filed  by  a  consortium  of 
states  and  two  territories  of  the  United 
States. 

Globe  Industries.  Inc..  Commonwealth 
Roofing  Co..  12/11/90:  RF272-38383. 
RD272-38383.  RD272-57456.  RF272- 
57456 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  on  behalf  of  Globe  Industries,  Inc., 
and  Commonwealth  Roofing  Company 
in  the  Subpart  V  crude  oil  special  refund 
proceeding.  The  DOE  determined  that 
the  refund  claims  were  meritorious  and 
granted  refunds  of  $48,352.  The  DOE- 
also  denied  Motions  for  Discovery  filed 
by  a  consortium  of  states  and  two 
territories  of  the  United  States  and 
rejected  their  challenge  to  the  claims. 
The  DOE  denied  the  States'  Objections, 
finding  that  the  industry-wide 
econometric  data  submitted  by  the  . 
States  did  not  rebut  the  presumption 
that  the  Applicants  were  injured  by  the 
crude  oil  overcharges. 

/.  Lauritzen  A/S.  12/10/90:  RF272-52647, 
RD272-S2847 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  subpart  V  crude  oil  special 
refund  proceeding.  The  DOE  determined 
that  the  refund  claim  was  meritorious 
and  granted  a  refund  of  $58,479.  The 
DOE  also  denied  a  Motion  for  Discovery 
filed  by  a  consortium  of  states  and  two 
territories  of  the  United  States  and 
rejected  their  challenge  to  the  claim.  The 
DOE  rejected  the  States'  Objection, 
finding  that  foreign  cargo  carriers  are 
eligible  for  a  refund. 

fohnf.  Hudson.  Inc.  12/14/90:  RF272- 
21107,  RD272-21107 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  on  behalf  of  John ).  Hudson.  Inc.,  in 
the  subpart  V  crude  oil  special  refund 
proceeding.  The  DOE  determined  that 
the  refund  claim  should  be  denied, 
because  the  applicant  was  a  reseller  of 
the  petroleum  products  for  which  it 
claimed  a  refund.  The  DOE  also 
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diunSMed  «  moot  tfie  MoOn  far 

Discovery  filed  by  a  coMoiM—of 
states  and  two  terriiories  of  the  United 
States. 

Mobit Oil  Corp./tbe  Atchiaoa.  Topeka  » 
Santa  Fe  Railway  Co^  12/14/90; 
RR22S-tO 

The  DOE  issued  a  Deeiiiba  and  Qnder 
conmmlnt  a  MaMos  lor 
Recoosideratian  filed  by  the  Atehiaon, 
Topeka  and  Santa  Fe  Railway  Campany 
(ATSF)  in  the  Mobil  refund  proceeding. 

'a  X7W1U1UU  WIU  ^^1 U V 1    lODUOU  wll 

December  5,  t988,  tiie  DOE  had  denied 
ATSFs  claim  that  it  was  entitled  to  a 
reftrad  in  excess  of  fte  $0.060102  per 
gallon  volumetric  refund  amount 
«»taUi8hed  ia  the  Mobil  pwwwdti^  la 
considering  the  Motioa,  tiie  DOE  Cnad 
that  ATSF  submitted  persaasive 
evidence  that  from  January  1. 1974, 
through  June  30, 1976,  MoM  ¥iolatad  the 
Mandatary  Petroleum  Price  Regabteas 
by  charging  AT^  prioes  for  diced  fuel 
that  were  calculated  on  the  basis  di  an 
incorrect  May  15, 1973  (base  period] 
price.  Consequently,  the  DOE 
determined  <ft8t  AT^  was  enticed  te  a 
refimd  equal  to  the  difference  between 
(he  correct  May  15  price  and  the  May  15 
prices  utilized  by  MobU.  multiplied  by 
the  number  of  gallons  of  diesel  fiiel 
purchased  by  AZSF  dariag  tiK  lanaary 
1974— June  1976  period.  The  reCiaid 
granted  in  this  Decision  was 
$4jno,8ai.24,  including  $1,939,948.57  in 
accrued  iBtawst 

MaaneAito  EquifBieat  Ca.,  ttftO/Mt 
«F2n^44B0 

Hie  DOB  issued  a  Dedaiaa  and  Oidw 
yanMagaaAffUcadtonisribfaadMad 
in  the  Subpart  V  crude  oU  special  refand 
ptoceeding.  7%e  "upHry"*,  y 
manafaotafer  of  automotive  paila, 
spadficaflir  shocks  aadstrvls. 
puvcbased  ID.787,781  fattens  «f  shodc 
and  strut  oil  Tliese  otts  are  used  as 
hfidraWBc  fluid  in  the  ataoiiCacteiiqg  aod 
tsaiiagaf  atruts  and  shocks.  By 
ii^^^wT^^viBig  vBeae  pvaaaofSf  ^^Fe  aaire 
detennined  that  like  other  motor  oils, 
these  fluids  are  prodacts  decbded  fraai 
caade  oil  aad  jyccondlagl)i  asay  ism  Jie 
basis  for  a  refand-daiBL  The  ajuditam 
was  therefore  granted  a  refund  of  S8JB30. 

Atuiphy  OH  Copp./fh4mm  SteHon,  ktc, 
HadstXB  OH  Co.,  HndBon  Oil  Co., 
Jac  Station  No.  BOt  i2/Ui/aO: 


Murphy  patrrtaaifaadodsfa^ediaiw 
thras  appikatiaaB.  Hudsaa  mms  gaated 
a  single  refund  of  $13,681  ($ia34S  te 
principal  and  $3.336  in  interBst).  la  the 
Decision,  the  DOB  determined  fliat  this 
refund  should  not  lie  diabuned  to  fha 
appBcantS'  Bankiui^  Trustee  l)ui 
should  be  placed  in  a  sqpacale  escMw 
account  llie  cafimd  vdll  be  lield  in  dial 
account  p»iwBi^  the  con^pletion  of  [1] 
payment  from  the  hwaVnytcy  estates  of 
Uudscm  andils  afBBatas  to  OieDOESQr 
alleged  roguLatory  violatians  and  (Q 
litigation  between  the  Bankruptcy 
Trustee  and  the  DOE.  Ata  these  tula 
matters  are  completed.  Uie  DOE  will 
issue  a  furtfier  deftsnaloatkn  regarding 
the  dispositioD  of  this  nKind. 

Pwbhdierladustrias.  toe  WW9Qi 
BF272-432,RD2n-432 
the  DOB  issaad  a  DediiaB  aod  OrAer 
to  PubUcker  hdasldea.  iac  graniiBg  a 
lefimd  from  caade  oil  oveR^arge  6inds 
based  an  ids  porcbaaas  of  Brfiaed 
petroteanpradacts  daring  ^period 
Aia^ast  10.  UFS.  tfaaoagh  faaasiy  27. 
1981.  A  caneittaa  <tf  istales  Mi 
territoaes  of  *e  iinilBd  Slatas  Osd  a 
Siateaawt  ef  Objeoliana  and  a  MotioB 
far  Qisoosery  wilk  seapect  to  4in 
aivlicanL  Hm  DOE  loHBd  4i^  Ifaeae 
filings  were  insufficient  to  rebut  the 
presumption  of  injury  for  end-users,  and 
the  Mstten  for  Diaopyeiy  aras  denied. 
The  applicant  waa  as  and'aaer  of  Ike 
products  for  which  it  claimed  a  sefiiad. 
was  therefore  psesomed  Injuied.  and 
was  granted  a  total  rduad  of  $lifQ.598. 

Texacok  Ibc/OlE.  Sonnets.  CoaMignn, 
DJS.  Smtdeu  Taaa^^  U/MO^eO: 
RFSZt-ettlBPm-MUg 
Ibe  DOe  isaead  «  Dedsiaa  aidl  Order 

ia  theTexaoe  lac.  ^aoW  refund 


IW  OQB  issued  a  Dedsion  aad  Otader 
gwHag  itaee  AppHnatinns  far  Befimd 
flbdbylftKisonOilOQSipany.*Be. 
(Findson}  and  two  uuliales  in  ine 
Mu^hy  Ofi  CorporaQon  pAuphy^ 
spanial  aaind  proceeding.  Qa^  haaia 
of  Hn  parrfiases  ^  ai<683,800  gaMoas  «f 


for  lafoad  fiiad^  a  conaigMe  and  a 
retail  oalifli  asMBd  kf  Ae  conaigaaa  aod 
siypilwl  iiaiiuii^  Sm  r  nnslpii  i  iHy.  Jkm 
applicsHls  stflttad  that  iMy  aooapHed  to 
presumptioa  off  iajaiy;  atcaadbigly.  tiwy 
were  not  required  to  demonstrate  injury. 
Under  dM  mid-level  presH^pHoD  of 
injury,  the  consignaeifcip  was  groited  a 
sefoad  of  $12,065  tfKLMO  prindpal  and 
$2,055  intaseay.  The  ^jplkstionoo 
behalf  flf  the  letail  •udat  was  deaied. 
bscaawe  jyplicaals  aia  eatitled  ta  eajy 
one  sa6ud  isr  the  saaa  aefiaad  peaduot 
piuchasaa.  aad  4he  wdaBMSfniNhaaad 
by  the  retail  outlet  WMa  iaohded  ia 
cakalatiBg  the  lafiMdasnaatdMe  tlw 
consigasesfaip. 

TsKmcoIae./mc/m<iUidH  e/«/.,  t2/ 

a/Hfitna-iBU,  m  of. 
Ine  DOK  fssned  a  DeidSiOB  and  Order 
in  the  1  exaco  Inc.  ^lecid  refund 
proceeding  coacenring  stat  AppBcatiops 
for  Reiuud  {Red  vy  Texaco  consignees. 


tank  trudk  daslsrs.  and  jobben.  Hie 
DOE  found  that  "tank  (truck  dealers" 
weee  asseuisBji  oaaaignees  wMmmI 
their  own  bulk  plant  and  Hmt  they 
Should  be  granted  refunds  on  the  si 
basis  as  other  consignees  and  i 
1%e  appKcants  sta<^  that  Itwy  aceepled 
the  presumption  of  iojury,  accordii^, 
fliey  wem  not  required  to  '^•"P"T?f^*¥ 
injury.  Under  the  mid-level  prnsiiaipiian 
of  injury,  each  applicant  was  granted  a 
refund  e^ ual  to  die  greater  of  $t6,O00  or 
50%  of  its  allocable  share.  The  total 
■eted  amoaoft  granted  in  Has  Dedaiea 
is  $137,512  ($114,071  principal  plaa 
$23,441  interest). 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 

Orders  concerning  refund  appHmHnni^, 
which  ave  not  summarized.  Copies  of  the 
fuU  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  fieiereaoe 
RoGoi  of  dw  Office  of  Heariags  umI 
Appeals. 
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RF304-88QD 

12/)3/g0 

CD./TtarBjnco 

mtL 

CASroHiAaona, 

flP272-60t99 

t2n4/aD 

1nc.ar« 

CMnafMtaori 

HF2T2-K5Z8 

XTJMtTH 

GhafMqoCorp.  «r 

M. 

DwiyHvTQBO 

HWT2-T0308 

ims/io 

.  TraCMftQ^  Jnc- 

Gogo^Ca        -    - 

nP2T2-429SS 

-T2f}2/90 

TsytarOiCOmsanjr.-.: 

RP272-03iaB 

GkSrOIOnpV 

WPSOO-TOW 

tznano 

wl90fV*^nQ* 

SuffWL 

flPZ7Z-08Z98 

12/12^I0 

HFlTHOflW 

i»n/se 

OofpOfflMon. 

OTPn^WIRSs 

fl^K^S^SrSOB 

Cofporatton. 

flRTS'easr 

tsrsarso 

AdDlphOom 

nFZZ2-62618 

oofflpmy* 

EMt^MM 

MRBV^SflM 

kw. 

1 

K«ieMk«ilMp 

'RFns  eoo2s  ' 

Company- 

MoMOl^ 

MBMtsas 

ivma 

Osfpondloo. 

OnwwS«iaUkH      I 

wcwB-ia< 

ttftsfsa 

Sagar. 

Shot  CM  CompMiy/ 

RF315-019S 

12/ 13/90 

OwMr 

1 

InlsfTwttofMi  01 

1 

Company. 

1 

ShaaOIOonpanjy    ' 

'nPST»-484Z      ' 

-ttrtt«0 

OatMitflMI 

Santtoo. 

Listar  Qanaral  Stora._ 

RF3t5-4848     1 

m. 


;<<)W|  B«iW^,/.Vpl,W<  m\!lfil.r<*i»*,  T^bt<tvgf.,vm..h  NoB<it» 


mm 

OnaNa 

0M» 

Shrt  01  OompOTr' 

RF315-10106 
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12/10/90 
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T«M0lnc7Adw 

RF321-22 

12/11/90 

Broa.T«aoo«r«£ 

Tanootnc./ 

RF321-430O 

12/10/90 
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of  DaelalofM  Mid  Ontara: 
7  Through  January 


DlniaMls 

The  foUowing  tubmiMiona  were  dismiHed 


Big  John's  T«moo~ 
I  TeKaoo>.»*. 


CvTirichMl  Exxon^ 
Chart*  WMMrTa 
CMyo(Tray„ 


PctoraonTa 

Oow  CofninQ  CofponNlonw„ 

Ounion  Tanco  «  Martade. 

FortnTs  Twaoo 

Frank's  Ta 

QIan  Day  Taaaoo- 

Qlan  Day  Tanoo. 


Jf^CarWaah.. 
Johnaon's  8hal 
Lantdord  Tanso  Sar«te*  Station . 


M^  Andanon  Taooo. 
Mmn  VareiwMnaman  C  U  Otat.. 
I  Tawaro      


MuaQnNa  Taaaoo^ 


Ron'a  Taaaoo^ 

RulonTa 

SAFTanoo- 


01  Oo- 


01  Co.. 


amaon  a  TaMoo 


CasaNa 


RF321-726 

RF321-5041 

RF321-035 

RF307-10ie0 

RF321-9063 

RF272-«44ai 

RF321-7623 

RO272-fl0a66 

RF321-11503 

RF321-23e 

RF321-243 

RF321-9015 

RF321-29S 

RF321-11223 

RF315-317 

RF321-113ee 

RF31 5-0558 

RF321-40e4 

RF272-81S18 

RF32i-g«ae 

RF321-2136 

RF272-4211 

RF321-102S7 

RF321-1iee9 

RF321-9404 

RF321-9664 

RF321-9668 

RF31S4666 

RF321-1ia87 

RF321-4640 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
PorresUl  Building.  1000  Independence 
Avenue.  8W..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p JO.  and  8  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated  January  25, 1991. 
Gao(|a  B.  Brasaay, 

Director.  Office  ofHearingi  andAppealt. 
[PR  Do&  n-Uaa  Filed  l-»-«l:  a^45  am] 


Waakof 
11. 1M1 

During  the  week  of  January  7  through 
January  11. 1991.  the  decisions  and 
orders  siumiarized  below  were  issued 
with  respect  to  applications  for  refund 
or  other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  foUowing 
summary  also  contaixu  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Refund  Applications 

Independent  School  District  No.  547, 
01/00/91:  RF272-84822 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  subpart  V  crude  oil  refund 
proceeding  by  Independent  School 
District  No.  547.  The  petroleum  products 
forming  the  basis  for  the  refund  were 
purchased  by  a  private  bus  conipany. 
The  DOE  fotmd  that  since  there  was  an 
explicit  fuel  cost  escalator  provision  in 
contract  between  the  appUcant  and  the 
bus  company,  the  crude  oil  overcharges 
were  borne  by  the  applicant.  The  School 
District  was  therefore  granted  a  refund 
of  $176. 

Mago  Construction.  01/07/91;  RF272- 
00495.  RD272-e0495 

The  DOE  issued  a  Decision  and  Order 
granting  rehmd  monies  from  crude  oil 
overcharge  funds  to  Mago  Construction. 
The  applicant  used  the  petroleum 
products  in  its  highway  and  heavy 
construction  business.  The  DOE  rejected 
the  objections  filed  by  a  consortium  of 
32  States  and  two  territories  (the  States), 
finding  them  insufficient  to  rebut  the 
presumption  of  injury.  Therefore,  the 
Application  for  Refund  of  Mago  was 
granted.  A  Motion  for  Discovery  filed  by 
the  States  was  denied.  The  refimd 
granted  to  Mago  was  $41,003. 

Payne  »  Dolan.  Inc.  01/08/91:  RF272- 
1921.  RD272-1921 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Payne  &  Dolan,  Inc., 
a  road  construction  company  that  used 
the  petroleum  products  in  its  business 
operations.  A  consortliun  of  twenty-nine 
States  and  two  territories  filed  a 
"Statement  of  Objection"  and  "Motion 
for  Discovery"  with  respect  to  the 
applicant's  refund  claim.  The  DOE  found 
that  the  States'  filings  were  insuJFfident 
to  rebut  the  presumption  of  injury  for 
end-users  in  this  case.  Therefore,  the 
Application  for  Refund  was  granted  and 
die  Motion  for  Discovery  was  denied. 


The  refund  granted  to  Payne  h  Dolan. 
Inc  is  $100,071. 

Refund  AppUcatioos 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  arid 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Nwna 

CaaeNo. 

OMa 

Attsnlic  RicMfId 

RF304-8378 

01/oe/oi 

Ca/MUPam 

RaflningCa 

Exxon  Coipofatton/ 

RF307-1264 

01/00/91 

Buahak's 

Aulomo«MS/C. 

tncafaH 

Exxon  Coiporallon/ 

RF307-1750 

01/07/91 

SanSago't  Exxon 

Station  afa^. 

LoaitaEudaa 

RF272-700ei 

01/09/01 

Rotiinaoncra^. 

Texaco  Inc/Charta 

RF321-301B 

01/06/91 

Texaco  Santoa 

Station  era/. 

Texaco  bic/Fann  A 

RF321-330e 

01/09/91 

HomeOICo.era^. 

Texaco  lnc./Qrigg's 

RF321-12S16 

01/06/91 

Texaco. 

The  following  submissions  were 
dismissed: 


AuslMoMm  Local  Sohooi  DM 

BanwMS  School  Oialrtct  45 

Balletonte.  PA 

Oenkxi  County  Schoots.~...~......~~. 

BircMSe  Independent  SdKWl  Oia- 
trtct 

BrWon  Coop 

Burt>«ik  UnMad  School  OMrict 

Burtie's  TaMaoo 


Caffs  Brighton  Auto  Service. 

CenM^ya.. 

Qty  of  Madtoon  Hel^)ta« 

Oty  of  New  London... 


Clartw  County  School  OM ._. 

0  &  H  01  Co 

OftO  OMributon 

CAndraa'a  Exaon 

Dairy  Freeh  Corporation..„..»« 
Dee  Moinea  Talono  Servtoe .. 
Oee  Moinea  Texaco  Sen^toe .. 
Dick's  Texaoo ~~. 


Dowdy'a  Exxon „.____._„_._._. 

rdoawood.  PA  „ . 

Eliabathton  Oty  Scliool  OM 

Qlen  Miner 


Orayaon  County  8choola~ 
HayaatSonaTa 
Ho«a8ohoolOMrtet326. 
Ho¥e  Tfucklne.  Inc. 
JAM  TnjcMng  Compeny- 
J.T.  SokoMd.. 
KKW  Trucking.  Inc- 
Ugonler  Vtftoy  School  OM . 
,NJ 


Mstif  A  Glhtnl  T wtoo  - 
MRm  kuok  LJms*  inc- 
MbaOaOoHlnc. 
Mb«OICo..lne.. 


CaseNa 


RF272-60237 
RF272-83667 
RF272-«2803 
RF272-e3438 
RF272-e3451 

HF272-70796 

RF272-796S6 

RF321-013 

RF304-642S 

R0272-115 

RF272-64102 

RF272-64700 

RF272-633S6 

RF304-119e2 

RF272-70300 

flF307-7067 

RF272-8343S 

RF321-3S0e 

RF321-3600 

RF321-262S 

nF307-T071 

RF272-83783 

RF272-78723 

LfA-0091 

RF272-79262 

RF321-2878 

RF272-6a616 

RFZ72-70339 

RF272-70272 

RF304-4914 

RF272-66016 

RF272-79626 

RF272-e076 

RF321-e04 

RO272-33602 

RF304-900S 

RF304-9604 


^eae^'Re^^  /  Vbt.'^'  No:  ^'/^FMdijf.'F^ir^ify  ViMl'/  Nott^M 


4M1- 


Modem  Service  Center,  inc  » 

Neahoba  County  School  DMiict 

NorthiMat  School  OMiict  S2-3  — ~.. 

Orange  Qrowe  ISO 

Paul  HoMw  Taacaco 

nooen  w.  p'owee......«...«»...»«»»..».. 

Scalai  Mound  Convn.  Unit  School 

DM. 
South  Hampton  Reflning  Company  „ 

Super  Value.  Inc 

Switzerland  of  Ohio  Local  School 

DMrM. 
Talotad  Oolhing  Group  of  Fa- 

Tideland  01  Company.... 

WalM's  Taiiaoo 

Wayne  County  Road  Commiaiion.... 


CaseNa 


RF307-93S0 

RF272-63130 

RF272-81815 

RF272-<4496 

RF321-1173 

RF307-9004 

RF272-61061 

RF304-0165 
RF304-9606 
RF272-62512 

RF272-70753 

RF315-ie06 
RF321-1476 
RF272-790S2 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  January  25, 1991. 
George  B.  Brexnay, 

Director.  Office  of  Hearings  and  Appeals. 
[PR  Doc  91-2451  Filed  1-31-91: 8:45  am] 
BMJJNa  COOC  frWO-OI-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-fRL-3901-4] 

EnvlronnMfrtal  Impact  Statefnanta; 
AvaUability 

Responsible  agency:  Office  of  Federal 

Activities,  General  Information  (202) 

382-6076  or  (202)  382-8073. 
Availability  of  Environmental  Impact 

Statements  Filed  January  21. 1991 

Through  January  29, 1991  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  910024.  Draft  EIS,  AFS,  MT, 
Western  Vermiculite  Open  Pit  Mine 
Project,  Construction  and  Operation, 
Permit  Approval,  Bitteroot  National 
Forest,  Hamilton  County,  MT,  Due: 
March  18, 1991,  Contact*  Winnie 
Schreiber  (406)  821-3913. 

EIS  No.  910025,  Draft  EIS,  BUM.  AK,  A-J 
Mine  Project  Reopening,  Construction 
and  Operation,  iMucmce  of  Right-of- 
Way  Permit  for  Permanent  Disposal  of 
Taihngs  on  federal  lands  in  Sheep 
Creek  Valley,  Section  10  and  404 
Permits,  and  NPDES  Permit  City  and 
Borough  of  Jimeau,  AK,  Due:  March 
18. 1991.  Contact  J.  David  Dorris  (907) 
271-4400 


EIS  Na  910026.  Draft  EIS,  IBR,  CA, 

Salinas  VaUey  Seawater  Intrusion 
Program,  Long-Term  Water  Supply. 
Funding.  COE  Section  10  and  404 
Permits,  Salinas  River,  Castroville, 
Marina  and  Fort  Ord  Areas,  Salinas 
Valley,  Monterey  County,  CA,  Due: 
March  29, 1991,  Contact  Richard 
Chelini  (916)  978-5002. 

EIS  No.  910027.  Final  EIS.  FHW.  TN. 
Appalachian  Corridor  Bl  to  B3 
Improvements,  U.S.  23/TN-81  and 
TN-dO,  from  Sams  Gap  at  the  North 
Carolina-Tennessee  State  Line  to 
Erwin  Bypass,  Funding  and  Section 
404  Permit  Unicoi  County.  TN  Due: 
March  4, 1991.  Contact  Dennis  C. 
Cook  (615)  736-5394. 

EIS  No.  910028,  Draft  EIS.  AFS.  MT, 
Flathead  National  Forest  Noxious 
Weeds  Management  Project 
Herbicide  Use  on  Seven  Sites,  Bob 
Marshall  Wilderness  Area, 
Implementation,  Spotted  Bear  and 
Hungry  Horse  Ranger  Districts, 
Flathead  County,  MT,  Due:  March  la 
1991,  Contact:  Grag  Warren  (406)  387- 
5243. 

EIS  No.  910029,  Final  EIS,  AFS,  UT. 
Strawberry  Ridge  Timber  Sale  and 
Road  Reconstruction,  Implementation, 
Dixie  National  Forest  Cedar  City 
Range  District  Kane  County,  UT.  Due: 
March  4, 1991,  Contact  Ronald  S. 
Wilson  (801)  586-1462. 

EIS  No.  910030.  Final  EIS.  USA.  WA, 
Yakima  Firing  Center  Expansion  of 
Military  Training  Center  Land 
Acquisition,  9th  Infantry  Division,  Fort 
Lewis  Military  Installation,  Yakima 
and  Kittitas  Counties,  WA,  Due: 
March  4. 1991,  Contact:  Gary  Stedman 
(206)  967-5337. 

Amended  Notices 

mS  No.  870013,  Draft  EIS.  AFS,  CA,  Six 
Rivers  National  Forest  Land  and 
Resource  Management  Plan, 
Implementation,  Humbolt  Del  Norte. 
Siskiyou  and  Trinty  Countie,  CA. 
Published  FR 1-30-87— Officially 

Withdrawn  by  Preparing  Agency. 

Dated  January  20. 1991. 
William  D.  Dlckarsoo. 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doa  91-2457  Filed  1-31-91: 8:45  am] 
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Envlfonniantal  ImfMct  Statamafrta  and 
Ragulationa;  AvaNabiMty  of  EPA 
Cofnmanta 

Availability  of  EPA  comments 
prepared  January  14, 1991  through 
January  18, 1991  pursuant  to  the 
Environmental  Review  Process  (ERP). 


under  section  300  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  13. 1990  (55  FR  13949). 

Draft  EISs 

ERP  No.  D-AFS-K61106-CA  Rating 
E02.  North  Fork  of  the  Mokelumne  River, 
Wild  and  Scenic  River  Study, 
Designation  or  Nondesignation  into  the 
National  Wild  and  Scenic  River  System, 
Eldorado  and  Stanislaus  National 
Forests.  Amador  and  Calaveras 
Counties,  CA. 

Summary 

EPA  expressed  environmental 
objections  with  the  preferred  alternative 
because  it  provided  no  wild/scenic  river 
designation  for  segments  of  the  streams 
containing  outstanding  ecological 
resources,  including  a  wild  trout  fishery. 
Selection  of  the  preferred  alternative 
would  also  allow  further  consideration 
of  the  proposed  Devil's  Nose 
hydroelectric  project  which  would 
cause  significant  adverse  impacts  to 
water  quality,  riparian  habitat  and 
fisheries.  EPA  recommended 
designation  of  all  segments  of  the 
stream  as  wild  or  recreational. 

ERP  No.  D-AFS4i67025-ID  Rating 
EC2,  Beartrack  Open  Pit  Heap  Leach 
Gold  Mine  Project  Construction  and 
Operation.  NPDES  Permit  and  Section 
404  Permit  Salmon  National  Forest 
Lemhi  County,  ID. 

Summary 

EPA  rated  this  project  EC2  based  on 
the  potential  for  acid  or  toxic  drainage 
impacts  to  the  water  quality  of  the  south 
pit  lake  and  the  long  term  integrity  of 
the  heap  pad  encapsulation  system. 
Additional  information  is  needed 
describing  the  wetland  commimities  and 
their  functions  and  values.  The  basis  for 
the  conclusion  that  there  will  be  no 
adverse  effects  on  air  quality  should  be 
included  in  the  final  EIS. 

ERP  No.  D-COE-K36098-CA  Rating 
EC2,  Prado  Dam  Water  Conservation 
Plan  Implementation,  Prado  Flood 
Control  Basin,  Santa  Ana  River, 
Riverside  and  San  Bernardino  Counties. 
CA. 

Summary 

EPA  beUeves  due  to  the  potential 
impacts  to  water  quality  and 
groundwater  resources,  and  cumulative 
impacts,  the  Corps  should  more  fully 
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asMM  altemativM  to  nduce  water 
consumption  and  the  demand  for 
increased  water  supply.  By  reducing  the 
demand,  associated  impacts  to 
threatened  and  endangered  spedes 
could  be  correspondli^y  reduced  or 
eliminated. 

ERP  Na  D-FAA-GS102»-TX  Rating 
E02.  Dallas/Fort  Worth  International 
Airport  Construction  and  Operation. 
Runway  16/34  East  and  Runway  16/34 
West.  Airport  Layout  Plan.  Approval 
and  Ponding.  Citiat  of  DaEaa  and  Fort 
Worth.  TX. 

Summary 

EPA  expressed  environmental 
objections  to  the  preferred  alternative 
based  upon  a  lack  of  sufRcient 
information  and  environmental  analysis. 
The  draft  EIS  limits  the  scope  of 
analysis  of  the  proposed  action  by 
excluding  related  projects  to  the  extent 
that  the  dociuaent  does  not  fuDy  assess 
potentially  significant  environmental 
impacts  of  the  entire  Airport  expansion. 
EPA  requested  that  additional 
information,  data  and  analyses  be 
included  in  the  final  EIS. 

ERP  No.  D-FHW-K40178-CA  Rating 
3,  San  Joaquin  Hills  Transportation 
Corridor  Improvements.  CA-73 
Extension  between  1-5  in  San  luan 
Capistrano  City  to  lamboree  Road  in 
Newport  Beach  City,  Funding  and 
Section  404  Permit.  Orange  County,  CA. 

Summary 

EPA  believes  this  document  is 
inadequate  due  to  the  failure  of  the  draft 
EIS  to  adequately  assess  potentially 
significant  environment  impacts.  The 
draft  EIS  did  not  adequately  explain  the 
basic  need  for  the  project  or  its  relation 
to  two  other  major  corridor  proposals  in 
Orange  County,  the  Foothill  and  the 
Eastern  Transportation  Corridors. 
Additionally,  the  draft  BIS  did  not 
adequately  assess  project  impacts  to  air 
quality,  water  quality,  wetlands  and 
wildlife.  EPA  requested  that  the  new 
iBzomation  be  fawhided  in  a 
supplemental  draft  EIS^ 

ERP  No.  D-FHW-K4(n80-AS  Rating 
E02.  Territorial  Route  SO  in  Pago  Pago 
Paric  Construction.  Funding,  U.S.  Coast 
Guard  Bridge  Rsimit  and  COE  Section 
10  and  404  Plermits.  Island  of  Tbtnila. 
AS. 

Summary 

EPA  expressed  environmental 
objections  because  of  potential  project 
impacts  to  waters  of  the  U.S.  under 
section  404  of  the  Clean  Water  Act  and 
requested  that  the  final  BIS  carefully 
wei^  each  of  me  fire  aitematiTes  to 
detennnie  which  of  tfaeni  is  the  least 


damaging  practicable  alternative.  In 
particular,  EPA  objected  to  the 
alternative  that  placed  laige  amounts  of 
fill  in  Pago  Paigo  Harbor,  and  the 
alternative  that  requires  the  fOHng  of 
Vaipito  Stream. 

ERP  Na  IM'HW-iaQOOe-CA  Rating 
EC2.  CA-150/Rinoon  Creek  Two  Bridges 
Replacement.  IJD  aiile  east  of  CA-101  to 
1.9  miles  easi  of  CA-101.  Funding.  Santa 
Barbara  and  Ventura  Couitfiae,  CA. 

Summary 

EPA  expressed  enviroomcntal 
concerns  because  of  potential  impacts  to 
wetlands  and  riparian  resouroea  EPA 
requested  that  the  final  EIS  contain 
more  information  on  wetland  impacts 
including  the  avoidance  of  adverse 
impacts  to  the  aquatic  ecosystem  and 
the  adoption  of  appropriate  mitigation  to 
reduce  or  eliminate  adverse  impacts. 
EPA  abo  asked  that  the  final  EIS 
contain  more  information  on  the 
project's  consistency  with  the  Clean  Air 
Act 

ERP  No.  DS-COE-E34013-00  Rating 
EC2,  Richard  B.  Russell  Dam  and  Lake 
Project  Implementation,  Updated 
Information  on  Pumped  Storage 
Operations,  Fish  Protection 
Ahemattves,  Section  404  Permits, 
Savannah  District,  Several  Counties.  GA 
and  Several  Counties.  SC 

Summary 

EPA  feels  additional  study/evahiation 
will  be  necessary  to  determine  the 
environmental  feasibility  of  the  overall 
proposal  and  the  potential  of  this  fishery 
mitigation  measure. 

Final  EISs 

ERP  Na  F-AFS-J02016^IT.  Badger- 
Two  Medicine  Area  Exploratory  Oil  and 
Gas  Wells  Drilling.  Leasing  and  Permit 
Lewis  and  Clark  National  Forest  Rocky 
Mountain  Ranger  Oistrk:t  Pondera  and 
Glacier  Counties,  MT. 

Summary 

EPA  believes  althoo^  the  Forest 
Service  responded  to  several  concerns 
that  was  raised  on  the  draft  EIS, 
additional  details  regarding  monitoring 
and  a  long-term  commitment  to 
monitoring  should  be  provided. 

ERP  No.  F-BLM-I6105^WY.  Rock 
Springs  Dsitrict  Wilderness  Study  Areas 
(WSAsJ,  Wikkmess  Reconmendations. 
Designatioa  ov  Nondesignation. 
Fremont  Lincoht  Sublette  and 
Sweetwater  Counties,  WY. 

Summary 

EPA  requested  additional  feaforraation 
on  salinity  control  practices  on  the 


proposed  Devils  Playground-Twin 
Buttes  Wilderness  Study  Areas. 

ERP  Na  F-COB-E38150-ICY.  Mayfield 
Creak  Flood  Damage  Reduction  Wan. 
ImplaoMntation.  Graves.  McCracken. 
Ballard  and  Carlisle  Counties.  KY. 

Summary 

EPA  oondudea  that  an  interagenqr 
team  has  been  established  to  rnolva 
environmental  issues,  e.g.  destruction  of 
bottomland  hardwoods  from  deposition 
of  excavated  material.  Resolution  is 
expected  in  llie  immediate  future. 

BIP  Na  F-USN-CllOOe-N).  Naval 
Weapons  Station  Earle  Trestle 
Replacement  Construction  and  Section 
10  Permit,  Sandy  Hook  Bay.  Coha  Neck. 
Monmoudi  County.  NJ. 

Summary 

EPA  feels  the  final  EIS  answers 
concerns  that  was  raised  in  the  draft  on 
spill  prevention,  containment  and 
countermeasures  (SPCC)  requirements. 
EPA  has  no  objections  to 
implementation  of  this  project 

Dated;  January  29, 1991. 
WiUiam  D.  DickersoB, 

Deputy  Director,  Office  of  PederalActiriUet. 
[FR  Doc.  91-2458  Filed  1-31-01;  8:45  am] 
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Opan  Maaling;  Fabniary  2S  to  llM«h  1, 
1991;  Sdanca  Advisory  Board 
EnvlronnMntal  Haatth  ConmWttaa 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  a  meeting  of  the 
Environmental  Health  Committee  of  the 
Science  Advisory  Board  will  be  held  on 
February  28-March  1. 1991  fai  Dallas. 
Texas  at  the  Loews  Anatole  (Milan 
Room)  Hotel.  The  meeting  will  start  at  1 
p.m.  on  February  28,  and  at  8:30  a.m.  on 
March  1,  and  will  adjourn  no  later  than 
5  p.m.  both  days.  The  main  purpose  of 
this  meeting  is  to  review  a  Health 
Researdi  Strategy  for  Complex  Mixtures 
and  documents  concerning  complex 
exposures  research  strategy. 

Copies  of  the  complex  mixtures 
strategy  may  be  obtained  from  Dr. 
Robert  Dyer.  HERL.  MD-61A,  U.S. 
Environmental  Protection  Agency, 
Reseaidi  Triai«la  Park,  NC  27711  and 
copies  of  the  complex  expoeures 
research  strategy  may  ba  obtained  frm 
Dr.  Chris  De  Rosa.  ECAa  US. 
Enviroraaental  Protection  Agenqr. 
Cincinnati,  OH  45208L 

An  Agenda  for  the  Biaeting  is 
avaflabie  from  Mary  Winaton,  Staff 
Secretary,  Scieooe  Advisory  Board 
(AIOIF),  U.S.  Environmental  ProtactkM 
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Agency,  Washhigton,  DC  20460  (202- 
382-2552).  Members  of  the  public 
desiring  additional  information  should 
contact  Dr.  C.  Richard  Cothem. 
Executive  Secretary,  Environmental 
Health  Committee,  by  telephone  at  the 
number  noted  above  or  by  mail  to  the 
Science  Advisory  Board  (AlOlF),  401 M 
Sti«et  SW..  Washington.  DC  no  later 
than  co.b.  February  14, 1991.  Anyone 
wishing  to  make  a  presentation  at  the 
meeting  should  forward  a  written 
statement  to  Dr.  Cothem  by  the  date 
noted  above.  The  Science  Advisory 
Board  expects  that  the  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted 
written  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  ten  minutes. 

Dated:  January  24, 1991. 
DooaldBaniM, 

Director,  Science  Advisory  Board. 
[FR  Doc.  91-2426  Filed  1-31-91: 8:45  am) 
MUJNQ  coos  MSS-W-M 

[FRL  3901-11 

Undarground  Injaction  Control 
Program;  Approval  of  Oxygen 
Activation  Method  Mechanical 
Integrity  Teat  for  Injection  Well 
Claaaeal-V 

AOINCV:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  alternative  method. 


:  Notice  is  given  today  that  the 
Director  of  the  Ofiice  of  Drinking  Water, 
U.S.  Environmental  Protection  Agency, 
is  granting  approval  for  use  of  the 
Oxygen  Activation  (OA)  tool  to  test 
fluid  migration  adjacent  to  the  injection 
well  bore  as  an  alternative  to  those  tests 
specified  in  the  Code  of  Federal 
Regulations  under  40  CFR  146.8(c).  The 
Agency  intends  that  this  approval  will 
apply  to  all  classes  of  injection  wells. 
This  test  is  designated  the  Oxygen 
Activation  Method. 

DATES:  This  approval  will  become  final 
on  March  4, 1991. 

TOR  niimicR  mromtATKNi  contact: 
)effi«y  B.  Smith;  Office  of  Drinking 
Water  (WH-550E),  U.S.  EPA. 
Washington,  DC  2046a  (202)  382-5566, 
or  Jerry  Thomhill,  Robert  S.  Kerr 
Research  Lab,  U.S.  EPA.  P.O.  Box  1196, 
Ada,  Oklahoma  74820,  (405)  332-8800. 
SUaM^MENTANV  mroRMATION 

L  Background 

The  Safe  Drinking  Water  Act  (SDWA) 
(42  U.S.C  300h,  et  aeq.)  is  intended  to 
protect  underground  sources  of  drinking 
water  (U^Ws)  from  contamination  by 


underground  injection.  One  of  the 
cornerstones  of  the  Underground 
Injection  Control  (UIC)  program  is  the 
mechanical  integrity  of  wells. 
Mechanical  Integrity  (MI)  is  defined  as 
the  absence  of  significant  leaks  in  the 
casing,  tubing  or  packer,  and  the 
absence  of  significant  fluid  movement 
into  an  underground  source  of  drinking 
water  through  vertical  channels 
adjacent  to  the  injection  well  bore.  This 
movement  can  occur  from  either  the 
injection  zone  or  from  other  zones  or 
aquifers.  Acceptable  methods  of 
evaluating  mechanical  integrity  are 
specified  in  40  CFR  146.8  for  State 
programs  administered  by  EPA  (direct 
implementation),  and  in  the  program 
applications  of  the  States  with  primary 
enforcement  responsibility  (Primacy)  for 
injection  wells.  Section  146.8(d)  states 
that  the  Director  may  allow  alternative 
mechanical  integrity  tests  if  the 
Administrator  approves  the  alternative. 

EPA  granted  interim  approval  for  this 
test  methodology  for  a  two  year  period 
(October  26, 1988-October  26, 1990)  in 
order  to  obtain  more  data  on  tool 
reliability  and  accuracy.  This  interim 
approval  was  published  in  the  Federal 
Register  for  Monday,  September  26, 1988 
(FRL-3453-3).  Interested  parties  were 
given  the  opportunity  to  comment  and 
submit  reference  data  on  the  Oxygen 
Activation  Method.  All  comments  were 
to  be  delivered  to  the  EPA  on  or  before 
April  26, 1990.  Comments  were  received 
from  a  total  of  three  interested  parties — 
the  U.S.  Department  of  Interior, 
American  Petroleum  Institute  (API),  and 
Mobil  Exploration  &  Producing  U.S.  Inc. 
Both  Mobil  and  API  expressed  concerns 
that  immediate  approval  of  this  test 
methodology  might  be  premature.  One 
concern  was  that  the  OA  tool  was  still 
in  the  development  stage  and  had  not 
seen  widespread  commercial 
application.  Another  expressed  concern 
was  that  the  test  might  replace  other 
currentiy  approved  alternative  test 
procedures  Uiat  they  believed  were 
equally  effective  and  less  costiy. 

Analysis  of  data  submitted  from 
ntmierous  commercial  tests  and  thirteen 
independent  carefully  monitored  tests 
at  tiie  U.S  EPA  Mechanical  Integrity 
Testing  and  Training  Facility  verified 
that  the  OA  method  is  an  accurate, 
empirical  diagnostic  technique.  Over  70 
field  tests  of  the  OA  tool  were 
conducted  during  the  past  two  years. 
Reference  data  on  the  OA  tool  is 
available  for  the  EPA-sponsored  field 
tests  and  from  the  geophysical  logging 
companies  offering  the  service. 

The  Oxygen  Activation  Method  is 
intended  as  an  addition  to  the  current 
inventory  of  approved  alternative 
mechanical  integrity  tests.  It  is  not 


intended  as  a  replacement  for  currently 
approved  methodologies.  The  OA  test 
gives  the  UIC  Director  another,  reliable, 
test  alternative  for  ascertaining  that 
fluid  migration  adjacent  to  the  well  bore 
is  not  occurring  and  that  USDWs  will 
not  be  endangered. 

II.  Description  of  the  Testing  Method 

Presentiy,  there  are  four  (4)  national 
testing  methods  approved  for 
demonstrating  the  mechanical  integrity 
of  an  injection  well  pursuant  to  40  CFR 
146.8(a)(2);  the  Temperature  Log,  tiie 
Noise  Log,  the  Radioactive  Tracer 
Survey  (when  the  injection  zone  is 
separated  from  the  lowermost  USDW  by 
a  single  confining  layer),  and  cementing 
records.  The  use  of  cementing  records  is 
restricted  to  Class  II  and  some  Class  III 
wells.  The  temperature  log  can  be  used 
to  detect  flow  channels  by  identifying 
differences  in  temperature  which  are  not 
consistent  with  the  local  geothemial 
gradient  The  noise  log  detects  acoustic 
signals  generated  by  liquid  or  gas  flows 
behind  casing.  The  radioactive  tracer 
survey  detects  fluid  movement  behind 
the  casing  by  tagging  injection  fluids 
with  short  half-life  radioactive  tracers. 

The  EPA  believes  that  for  injection 
wells,  the  Oxygen  Activation  (OA) 
Method  affords  an  additional,  reliable, 
state-of-the-art  for  confinning  the 
absence  of,  or  detecting  the  presence  of   ^ 
significant  fluid  movement  through 
vertical  channels  adjacent  to  the  well 
bore.  It  is  especially  valuable  for 
detecting  interformational  flow. 

The  OA  Method  employs  a 
measurement  technique  in  which  the 
stable  isotope  of  oxygen  (**  O)  is 
temporarily  converted  to  an  unstable 
isotope  (*•  N)  with  a  short  half-life  {7.13 
seconds).  This  unstable  nitrogen  isotope 
acts  as  a  radioactive  tracer  to  enable 
measurement  of  the  flow  of  water- 
bearing fluid  past  a  series  of  detectors 
located  in  the  tool. 

Field  operations  are  conducted  with 
standard  wireline  geophysical  logging 
equipment  The  OA  logging  tool  is 
lowered  into  the  well  to  a  pre- 
determined depth  and  held  in  a 
stationary  position  while  individual 
readings  are  taken.  A  pulsed  neutron 
source  located  in  the  body  of  the  tool 
then  is  activated  to  bombard  the  oxygen 
molecules  in  the  fluid  behind  the  casing 
with  energetic  neutrons.  The  oxygen 
molecules  are  then  "excited"  and 
temporarily  converted  to  the  nitrogen 
isotope.  During  this  nuclear  conversion 
process,  gamma  rays  are  released.  The 
generated  gamma  rays  are  measured  by 
a  dual  detector  system  located  in  the 
tool.  Computerized  statistical  analysis 
of  the  gamma  ray  emission  patterns 
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pemito  IIm  cakulatton  of  fluid  flow 
veiodtie*.  Analysia  of  tho  velocity- 
relatod  data  allow*  th*  logging  tngineer 
to  detenrin*  whatlwr  flow  it  occairing 
and  in  what  ditaction  tiie  fluid  is 
moving. 

The  Agency  has  detennined  that  in 
order  for  tlia  test  to  be  accurate, 
pertinent  geologic  and  well  construction 
data  must  be  known.  Information 
needed  prior  to  tetting  may  vary 
dependtag  on  how  the  wril  is 
constnicted.  At  a  minimum,  specific 
lithologic  data  from  the  top  of  the 
injection  sone  to  the  surfece  is  required. 
This  data  is  used  to  evaluate  the 
contribution  of  naturally  occurring 
background  radiation  to  the  total  gamma 
radiation  count  detected  by  the  tool. 
This  data  may  be  obtained  by  ruiming 
an  initial  baseline  Gamma  Ray  Log  prior 
to  taking  the  stationary  readings  with 
the  OA  tool.  This  step  is  essential  due  to 
the  different  type  of  natural  radiation 
which  is  emitted  from  various  geologic 
formations  or  zone*,  and  because  the 
natural  radiation  may  change  slightly 
over  time.  Also,  prior  to  tal±ig 
stationary  readings,  the  OA  tool  should 
be  properly  calibrated  in  a 
predetermined  "no  flow~  condition  in 
order  to  ensure  accurate,  repeatable  tool 
response. 

m.  Basis  for  Approval 

EPA  faiitiaOy  approved  this  test  after 
evaluation  of  preliminary  test  results 
conducted  in  an  instrumental  test  well 
facility  at  the  Robert  S.  Kerr  Research 
Laboratory  in  Ada,  Oklahoma. 
Additional  supporting  documentation 
came  from  test  data  obtained  from  OA 
logging  runs  on  numerous  industry  wells 
used  for  the  production  of  hydrocarbons 
and  the  infection  of  water  for  the 
purpose  of  enhanced  oil  recovery.  Other 
data  supporting  the  validity  of  the  OA 
logging  technique  were  provided  in  the 
following  technical  documents: 

(1)  TDK-lOO:  A  New  Generation  Pulsed 
Neutron  Logging  System'*.  RJt.  Randall,  D.W. 
Oliver  and  E.C  HopUnson.  Proceedings  of 
tlie  T      '-  European  Ponnatlon  Sympoaimn, 
Aberdtsco.  Seodand,  Aprii  22-2S.  1986i, 

(2)  The  FDK-lOO  bihancea  hteipretadon 
CapabMtias  or  Palaad  Nmtio»C«ptBra 
Logs",  UL  RandalL  aW.  Oliver  and  VIM. 
Parti  TraBaectioM  of  Ihe  STWLA  Twenty- 
Sevealh  Aamat  Loggiat  Synpoaion. 
Houstoa.  Taxaa,  June  9-13,  ISas, 

(3)  "Maaanfing  Baiiiod  Caaii«  Water 
now".  TJi.  WUliama.  UDdatpouod  biactioQ 
Practicaa  Council  Intematioital  Symposium 
on  SulMurfaca  Iniection  of  Oilfield  Brines. 
New  Orleans.  Louisiana,  May  5-7, 1987. 

(4)  "QuantlUtive  Monitortag  of  Water  Plow 
Behind  and  In  Weilbore  CMtt^.  DM. 
Arnold  and  H.|.  Piap,  fonmal  ofPetioleum 
Technokigy,  fnwary  193>t.  pp.  121-13a 


In  addition  to  the  above  informatioa 
the  following  issue*  were  considered 
and  carefully  avahiatad  by  EPA 
technical  and  research  personnel: 

(1)  Unlike  other  approved  methods  for 
demonstrating  mechanical  integrity, 
pursuant  to  40  CFR  14&8(a)(2).  that  are 
subject  to  interpretational  opinion,  the 
Oxygen  Activation  Method  yields  a 
more  direct  method  of  confirming  zone 
isolation  or  communication  without 
need  for  faitensiw  interpretation. 
Independent  testing  verified  that  the  OA 
log  represents  a  better  evaluation 
technique  where  interpretational   .. 
problems  are  of  critical  concern. 

Ahhoogh  the  tool  has  additional 
capabilitias  (e.g..  measuring  volumetric 
flow  rate*).  EPA  is  approving  only  the 
fluid  movement  applicability  of  the  test 
in  this  notice. 

(2)  The  Oxygen  Activation  Method 
can  be  used  in  well  Classes  I-V  and  can 
confirm  zone  isolation  or 
communication  without  removal  of  die 
injection  well's  tubing  and  packer,  in 
most  cases.  In  addition,  the  method  can 
be  used  in  small  diameter  wells  that  do 
not  contain  tubing  and  packer. 

Over  70  additiOTal  wells  were  logged 
using  the  OA  tool  during  the  two  year 
interim  approval  period.  These  field 
tests  were  run  under  a  variety  of 
geologic  and  operating  conditions.  Wells 
were  logged  in  the  States  of  OH.  ML  MS, 
MM.  KS,  NE.  Wl,  UT.  CO.  IL.  IN,  OK. 
and  TX.  Furthermore,  thirteen  additional 
test  runs  were  corulucted  at  the  U.S. 
EPA  Mechanical  Integrity  Testing  and 
Training  Facility  in  Ada,  OK.  These 
tests  verified  tool  capabilities  and 
yielded  accurate,  repeatable  results. 
There  were  no  noted  adverse  effects 
caused  by  the  influence  of  specific 
lithologies  (e.g.  shales,  sandstones  and 
limestones)  or  flow  rates.  Two  of  the 
largest  oil  field  service  companies  now 
offer  OA  logging  services.  Bioth 
companies  use  tools  that  are 
comparable  and  produce  measurements 
that  provide  analogous  results  in 
detecting  the  presence  [or  absence)  of 
fluid  flow  behind  the  outermost  casing 
string. 

IV.  Special  CoadMaw 

A.  Limitations  for  Conducting  the 
Oxygen  Activation  Method  Mechanical 
Integrity  Test 

As  previoo^  mentioned,  extensive 
testing  and  evaluation  of  this  logging 
technique  has  been  conducted  by  the 
EPA.  Based  upon  dd*  analysis,  the 
following  ar*  pr**arlbed  liadtatlons  for 
conducting  the  Oxygen  Activation 
Method  medianical  integrity  test: 

(1)  The  Oxygen  Activatioa  Method 
has  only  been  perfected  by  a  Hmited 


number  of  commercial  geoph]rsical 
logging  companie*.  Only  those 
companies  providing  logging  tools 
capable  of  detecting  flow  vdocities  of  at 
least  three  (3)  feet  per  minute  shall  be 
employed  in  demonstrating  mechanical 
integrity  pursuant  to  40  CFR  14eJ(a)(2). 
Individual  UIC  Directors  can  supply 
interested  parties  with  a  list  of 
companies  that  provide  acceptable  OA 
logging  services. 

(2)  Determination  of  injection  zone 
isolation  and/or  fhiid  flow  behind  the 
pipe  (i.e.,  flow  that  is  not  directly  related 
to  injection)  will  require  that  readings 
be  taken  at  a  minimum  of  three  stations. 
Three  (3)  readings  lasting  3-5  minutes 
shall  be  taken  at  each  stationary 
position.  This  allows  enough 
information  to  be  gathered  so  that  more 
precise  results  will  be  obtained.  In  some 
cases  where  results  are  inconclusive, 
additional  readings  over  longer  time 
periods  may  be  required  by  tlw  UIC 
Director.  If  the  repeat  measurements  are 
identical  or  within  the  normal  range  of 
statistical  error  for  the  tool,  then  the 
measurement  shall  be  accepted  as 
acciuate  and  valid. 

(3)  Demonstration  of  injection  zone 
isolation  also  will  require  that  the  three 
(3)  stations  be  located  far  enough  above 
the  top  of  the  injection  zone  (at  least  10 
feet)  that  turbulence  does  not  affect  the 
readings.  All  readings  should  be  taken 
with  the  well  injecting  fluid  at  the 
normal  rate.  The  injection  should  be 
continuous  with  minimum  rate  and 
pressure  fluctuations. 

(4)  Determination  of  flow  behind  the 
pipe  will  require  that  the  stations  be    - 
located  at  the  base  of  each  USDW, 
adjacent  to  the  confining  layer  which 
isolates  injection  fluids  from  the 
injection  zone,  and  at  some  point 
between  the  two  locations. 

(5)  If  any  significant  flow  indication 
(e.g.,  <  3  ft./minute)  is  observed,  the 
well  shall  fail  the  test,  i.e.,  it  does  not 
establish  mechanical  integrity  pursuant 
to  requirements  stated  in  40  CFR 
146.8(a)(2). 

(0)  The  Oxygen  Activation  Method 
shall  not  be  used  in  wells  with  pipe 
diameters  les*  than  1*  Via  inches  (inside 
diameter). 

(7)  The  Oxygen  Activation  Method 
shall  be  used  only  for  pipe  diameters  up 
to  13%  inches. 

B.  Determinatioo 

The  Oxygen  Acttvatkm  Method. 
subject  to  the  conditions  and  procedures 
discussed  in  this  notice,  provides  the 
necessary  brfbrmation  to  demonstrate 
reliably  whether  a  well  has  significant 
fluid  movement  through  vertical 
chaiuiels  adjacent  to  the  well  bore. 
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EPA  is  approving  this  test  for  well 
Classes  I  through  V  in  all  States. 

Dated:  January  24. 1901. 
Michael  B.  Cook. 

Director.  Office  of  Drinking  Water. 
(FR  Doc  91-242S  Filed  1-31-91: 9:45  am] 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

IFEMA-MI-DRl 

HMMnaj  Anmnonwirt  to  NoHoo  of 
Maior  Dlaaalor  Dodaration 

AQENCv:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUNmuilv:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Indiana  (FBMA-891-DR),  dated  January 
5. 1991.  and  related  determinations. 
DATED:  January  23. 199L 
FON  nmTHER  MFORMATraN  CONTACT: 

Neva  K.  Elliott.  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Indiana,  dated  {ariuary  5, 
1991.  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  Pnesident  in  his 
declaration  of  January  5. 1991: 

Daviess  County  for  Individual  Assistance 

and  Public  Assistance:  and 
The  counties  of  Bartholomew.  Clinton. 

Fayette,  Gibaon,  Newrton.  Owen.  Pike, 

Poaey,  St  Joseph.  Sdby.  Starke. 

Tippecanoe,  mad  Warran  for  Public 

Aaatstance.  (Previottsly  designated  for 

Individual  Assistance.) 
(Caialog  of  Federal  Domestic  Assistance  No. 
83.518.  Disaster  Assistance.) 
Grant  CI 


DATED:  January  1&  1901. 


AMtodote  Director.  State  and  Local  Programs 
and  Support  Federal  Emergency 
Management  Agency. 
[FR  Doc  91-2414  Piled  1-41-91: 8:45  am] 


IFEMA-MI-DR] 
nuHviBE  KntwntHnwm  iw  ivoncv  or 


AOENCV:  Federal  Emogency 
Management  Agency. 
action:  Nottoe. 

SIMIMAIIV:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Indiana  (FEMA-8ei-4)R).  dated  January 
5. 1991.  and  related  determinations. 


FON  PUNfTMER  MMMMMtnOH  contact: 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency.  Washingtmi.  DC 
20472  (202)  046-3814. 

NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Indiana,  dated  January  5, 
1991,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  5, 1991: 

The  counties  of  Martin,  Randolph,  and 
Spencer  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  Na 
83.518,  Disaster  Assistance.) 

Graat  C  Petetsoo, 

Associate  Director.  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  91-2415  Filed  1-31-91;  8:45  am] 
BttJJNQ  COOE  •71»-«>-« 


IFEIiA-89M>Rl 

Indiana;  Amendmant  to  Notica  of 
Major  Diaastaf  Daclaratlon 

AQENCV:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Indiana  (FEMA-881-DR).  dated  January 
5, 1981.  and  related  determinations. 


dated:  January  22. 1991. 


RM  PMITNER  INPORMATION  CONTACT: 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

NOTICE:  Notice  is  hereby  given  that  the 
incident  period  for  this  disaster  is  closed 
effective  January  22, 1991. 

(Catalog  of  Federal  Domestic  Assistaace  No. 

63.516,  Disaster  Assistance.] 

Grant  C  Pstarson, 

Associate  Director,  State  and  Local  Programs 

and  Support,  Federal  Emergency 

Management  Agency. 

[FR  Doc.  91-2416  Filed  1-31-91;  8:45  am] 
BUJUNQ  coot  eris-as-M 


FEDERAL  RESERVE  SYSTEM 

BMT  Financial  Corp.,  at  aL; 
Acquiaitiona  of  ComfMnlaa  Engagad  In 
Panniaalbia  NonlMnidng  Aetlvttlaa 

The  organizations  listed  in  this  notice 
have  applied  under  f  225.23(aM2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 


225.23(aM2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(^  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(B))  and  1 22S.21(a)  of  Reg^tion 
Y  (12  CFR  22&.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  noobanking 
activity  that  is  listed  in  i  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inq>ectioo  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confhcts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specificaliy  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  bow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
o^ices  of  the  Board  of  Governors  not 
later  than  February  25. 1991. 

A.  Federal  Reaerv*  Bank  of  Richmond 
(Lloyd  W.  Bostian.  )r^  Vice  President] 
701  East  Byrd  Street.  Richmond.  Virginia 
23261: 

1.  BB&T  Financial  Corporation, 
Wilson.  North  Carolina:  to  acquire  Gate 
City  Federal  Savings  and  Loan 
Association.  Greeiisbora  North 
Carolina,  and  thereby  engage  in  the 
traditional  deposit  taking  and  loan 
making  activities  of  a  savings  and  loan 
association  pursuant  to  {  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

A.  Fedatal  Raaanra  Bank  of  Cfaic^o 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street  Chicaga  lUinois 
60600: 

1.  Great  Lakes  Financial  Resources, 
Inc.,  and  Great  Lakes  Financial 
Resources.  Inc.  Employee  Stock 
Ownership  Plan,  both  of  Homewood. 
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Illinois;  to  acquire  Allied  Mortgage 
Corporation.  Chicago,  Illinois,  and 
thereby  engage  in  the  soliciting  and 
accepting  mortgage  applications, 
originating  mortgage  loans  and  selling 
mortgage  loans  to  purchasers  in  the 
secondary  market  pursuant  to 
S  225.25(b)(l)(Ui)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  28, 1901. 
Jennifer  |.  lolmMii. 
Aaaociata  Secretary  of  the  Board. 
(FR  Doc  91-2383  Filed  1-31-91;  8:45  am] 
ieoM«si»«t# 


Co;  AppMcation  To  Engage  de  novo  In 
'  Nonoaraong  Acuviuva 


The  company  listed  in  this  notice  has 
filed  an  application  under  8  22S.23(a)(l) 
of  the  Board's  Regulation  Y  (12  CFR 
22S.23(a)(l]]  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  1 22S.21(a)  of  Regulation 
Y  (12  (7R  225.21(a))  to  commence  or  to 
engage  de  novo,  either  direcUy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  wrill  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  onsomid 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
leasoos  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  spedfically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  die  proposal 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  25, 
1901. 

A.  Federal  Reserve  Bank  of 
KfinneapoUs  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Farmers  and  Merchants  Investment 
Co.,  Watertown.  South  Dakota;  to 
engage  de  novo  in  making  and  servicing 
loans  or  other  extensions  of  credit  for  its 
own  account  pursuant  to  %  225.25(b)(1) 
of  the  Board's  Regulation  Y.  SpecificaUy, 
Applicant  proposes  primarily  to  (1) 
MaJce  loans  to  fund  insurance  premiums 
due  by  customers  to  insurance 
underwriters  on  policies  sold  by  or 
through  Applicant  within  a  50-mile 
radius  of  Watertown.  South  Dakota,  and 
(2)  make  interim  operating  loans  to  its 
affiliates  in  the  states  of  Iowa. 
Nebraska,  and  South  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  28, 1991. 
lenaJfJar  J.  )olinson, 
Aaaociate  Secretary  of  the  Board. 
[FR  Doc  91-2384  Filed  1-31-91;  8:45  am] 
MUJNQ  COOC  tSlfrei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offica  of  tha  Secretary 

Intaraat  Rata  on  Ovardua  Dalrta 

Section  30.13  o!f  the  Department  of 
Hecdth  and  Hxunan  Service's  claims 
collection  regulations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  ttddng 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
qiiarteiiy  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Ragisler. 

llie  Secretary  of  the  Treasury  has 
certified  a  rate  of  15y4%  for  the  quarter 
ended  December  31, 199a  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated-  January  23. 1991. 
Dennb  J.  Fisher. 

Deputy  Aeeutant  Secretary.  Finance. 
[FR  Doc  91-2330  Filed  1-31-01;  8:45  am] 
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Food  and  Drug  Admlnlatratlon 
[Docket  Na91IM)028] 

Drug  Export;  OncoSdnt®  CR103  With 
Sodium  Acetate  Solution.  0  JM 

AOmCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

•VMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cytogen  Corp.,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product 
OncoScint*  CR103  with  Sodium  Acetate 
Solution,  0.5M  to  Belgium.  Denmark, 
Federal  Republic  of  Germany,  France. 
Ireland.  Italy,  Luxembourg.  "The 
Netherlands.  Spain,  and  'The  United 
Kingdom. 

ADORCSSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rin. 
4-82.  5600  Hshers  Lane.  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1986  should 
also  be  directed  to  the  contact  person. 
ran  furthui  infonmation  contact: 
Carl  I.  Chancey,  Center  for  Biologies 
Evaluation  and  Research  (HFB-124). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 301- 
295-8191. 

•UPPUMINTAIIY  MTOmiATlON:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  biological  products  that  are 
not  currently  approved  in  the  United 
States.  Section  802(b)(3)(B)  of  the  act 
sets  forth  the  reqidrements  that  must  be 
met  in  an  application  for  approval. 
Section  802(b)(3)(C)  of  the  act  requires 
diat  the  agency  review  the  application 
within  30  days  of  its  filing  to  determine 
whether  the  requirements  of  section 
802(b)(3)(B)  have  been  satisfied.  Section 
802(b)(3)(A)  of  the  act  requires  diat  the 
agency  publish  a  notice  in  the  Federal 
Rq^bter  within  10  days  of  the  filing  of 
an  application  for  export  to  facilitate 
public  participation  in  its  review  of  die 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Cytpgen  Corp.,  600  College  Rd^  East, 
Princeton.  N]  0B54a  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product 
OncoScint*  CR103  with  Sodhim  Acetate 
Solution.  0.5M  to  Belgium,  Demaric 
Federal  Republic  of  Germany,  France, 
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Ireland.  Italy,  Laxeaabotg,  The 
Netherlende,  Spain,  and  The  United 
Kingdom.  OnooScint*  CRlOS  widi 
Sodium  Acetate  Solution.  0.5M  it 
indicated  as  a  diagnostic  imaging  agent 
for  determining  the  presence  and  extent 
of  malignant  disease  in  patients  with 
proven  or  suspected  primary  or 
recuRent  colorectal  adenooudnoma. 
The  application  was  received  and  filed 
in  the  Center  for  Biologies  Evaluatioa 
and  Research  on  Decemba  19. 1990. 
which  shall  be  oonridered  the  filing  date 
for  putpoaee  of  the  act 

Interested  persons  may  subanit 
relevent  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  ajn.  and 
4  p.DL,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  February  11, 
1991,  and  to  provide  an  additional  copy 
of  die  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sea  802 
(21  U.S.C  382])  and  under  auUiority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44). 

Dated:  January  23, 19m. 
Thomas  8.1 


Dinctor.  Office  of  Coaipliaaoe,  Center  for 
Biologies  Evaluation  andResearch. 
[FR  Doc  91-2381  Filed  1-31-«1;  8:45  am] 


Raquaal  for  Nominaliona  for  Voting 
Mambara  on  Public  Advioory 
Conunittaaa  or  Panala 

AQINCV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


r:  The  Food  and  Drag 
AdndnistrBtion  (FDA)  is  requesting 
nominatioos  for  voting  meabers  to 
serve  on  certain  device  paneb  of  the 
medicel  devices  advisoiy  oonuaittae  in 
die  Csrter  gar  Devicse  and  Radiological 
Heahfa.  Nofldaatiaaa  win  be  accepted 
for  canent  vacanctee  and  dioae  diet  will 
or  may  oocor  daring  the  next  18  months. 
FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groiqie.  and  the 
physically  handicapped  are  adequately 
repeesentad  on  advisary  I 


and.  therefore,  extends  particular 
encouragement  to  aondnations  for 
appnqiriately  qoalified  femele.  minority, 
and  physically  handicapped  candidates. 
DATeK  Because  scheduled  vacancies 
occur  on  various  dates  throu^ioat  each 
year,  no  cutoff  date  is  established  for 
the  receipt  of  nominations.  However, 
when  possiUe,  nominations  should  be 
received  at  least  6  months  before  the 
date  of  scheduled  vacancies  for  each 
year,  as  indicated  in  dris  notice. 
AOORESSCS:  All  nominations  and 
curricula  vitae  for  Ae  panels  shall  be 
sent  to  Gordon  C.  Johiuon,  Center  for 
Devices  and  Radiological  Health  fHFZ- 
70),  Food  and  Drug  Administi^tion.  1390 
Piccard  Dr..  Rockville,  MD  20650. 

All  nominations  and  curricula  vitae 
for  the  Device  Good  Manufacturing 
Practice  Advisory  Committee  shall  be 
sent  to  %aron  KaI<Aerinos,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
332),  Food  and  Dng  Administration, 
1390  Piccard  Dr.,  Rodcville,  MD  20650. 
RM  FURTMEII  INTOmiATION  CONTACR 
Kay  Levin,  Center  for  Devices  and 
Radiological  Health  (HFZ-20).  Food  and 
Drug  Administration,  12720  IVinbrook 
Pkvvy..  Rockville.  MD  20857. 301-443- 
4016. 

SUPPIAWNTARV  MFOmiATION:  FDA  is 
requesting  nominations  of  voting 
members  for  vacancies  listed  below.  If 
specific  expertise  is  not  indicated, 
individuals  should  have  expertise 
relevant  to  the  field  of  activity  of  the 
committee  or  panel. 

1.  Anesthesiology  and  Respiratory 
Therapy  Devices  Panel:  One  vacancy 
occurring  December  1, 1991: 
anesthesiologists,  neonatologists,  or 
respiratory  therapy  experts. 

2.  Circulatory  System  Devices  Panel- 
One  vacancy  occurring  July  1, 1991,  four 
vacancies  occurring  July  1, 1992; 
cardiologists  with  pacemaker 
experience,  cardiothoracic  surgeons,  or 
vascular  surgeons. 

3.  Clinical  Chemistry  and  Clinical 
Toxicology  Devices  Paaek  One  vacancy 
occtirrtng  immediately,  four  vacancies 
occurring  March  1. 19S2;  doctors  of 
medicine  or  philostqihy  experienced 
with  dinical  diemistry,  clinical 
toxicology,  therapeutic  drug  raonitaring, 
or  genetic  disease  diagnostic  devices. 

4.  Dental  Products  Panel:  Two 
vacancies  occurring  immediately,  two 
vacancies  occurring  Noirember  1. 1991; 
individuals  with  expertise  in  dental 
devices  and/or  materials,  oral 
microbiology,  ptaqne-ielated  periodontal 
disease,  and  dental  plaque  aoauaulation 
and  control 

5.  Derice  Good  Mdanufitcturjag 
Practice  Advisory  Comrnktae:  One 
vacancy  occuniug  June  1, 19B1;  eoe 


representative  from  Federal,  State,  or 
local  governsMnt  Areas  of  coBuntttee 
interest  include  quality  assurance  in 
medical  device  manufacturing  including 
application  of  die  current  good 
manufacturing  practice  regulation  to  the 
production  of  computerized  devices  and 
in  vitro  dia^ostics  as  well  as  problems 
associated  with  the  use  of  me<bcal 
devices. 

6.  Ear,  Nose,  and  Throat  Devices 
Panel:  One  vacancy  occurring 
immediately,  one  vacancy  occurring 
November  1, 1991;  audiologists  or 
otolaryngologists  with  knovriedge  of 
cochlear  implants,  implantable  hearing 
aids,  and/or  auditory  electrophysiology. 

7.  Gastroenterology-Urology  Devices 
Panel:  One  vacancy  occurring 
immediately,  three  vacancies  occurring 
January  1, 1992;  riieumatologists. 
gastroenterologists,  or  urologists. 

8.  General  Hospital  and  Personal  Use 
Devices  Panel  Two  vacancies  occurring 
January  1, 1992;  neurosurgeons  or 
surgical  oncologists  writh  experience  in 
the  use  of  hnplanted  drug  iirfusion 
devices  (e.g.,  pumps,  ports),  general 
practitioners  or  internists, 
endocrinologists  with  experience  in 
diabetes  management. 

9.  Hematology  and  Pathology  Devices 
Panel  Two  vacancies  occurring  March 
1, 1991,  one  vacancy  occurring  March  1, 
1992;  individuals  involved  in  the 
practice  of  medicine  or  clinical 
laboratory  science  familiar  with  clinical 
hematology  and  biotechnology. 

10.  Immunology  Devices  Panel  One 
vacancy  occurring  immediately,  two 
vacancies  occurring  March,  1991.  two 
vacancies  occurring  March  1, 1902; 
immunologists  with  experience  in 
allergies,  or  medical  oncologists  with 
experience  in  tumor  diagnosis  and 
treatmenL 

11.  Microbiology  Devices  Panel-  One 
vacancy  occurring  March  1, 1991.  one 
vacancy  occurring  March  1, 1992; 
disease  clinicians  or  individuals  with 
expertise  in  antinucrobial  susceptibility 
testing  devices,  and/or  virology  testing 
devices,  and/or  biotechnobgy. 

12.  Neurological  Devices  Panel:  One 
vacancy  occurring  imraediately,  three 
vacancies  occurring  December  1, 1991; 
neurosurgeons  with  interest  in  medical 
devices  or  neurologists. 

13.  Obttetrics-Gynecology  Devices 
Panel  Two  vacancies  occurring 
February  1, 1991.  three  vacancies 
occurring  F^ruary  1, 1992;  individuals 
%vith  expertise  in  malemal-fetal 
medicine,  instrumentation, 
contraceptive  studies,  lapsrosoopic  and 
hysterescopic  procedures,  and/or 
infertflity  precedures. 
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14.  QphthaJmic  Devices  Panek  Two 
vacandet  occurring  November  1. 1991: 
ophthalmologists  or  optcmMtrists. 

15.  Orthopedic  and  Rehabilitation 
Devices  Panel:  One  vacancy  occurring 
September  1. 1991;  orthopedic  surgeons 
with  expertise  in  joint  structure  and 
function,  prosthetic  ligament  devices,  or 
Joint  biomechanics  and  implants,  or 
ipinal  instrumentation  physical 
therapists  with  experties  in  spinal  cord 
injuries,  neurophysiology, 
electrotherapy,  and  joint  biomechanics. 

16.  Radiological  Devices  Panel:  TWo 
vacancies  occurring  immediately,  three 
vacancies  occurring  February  1. 1991; 
radiologists,  radiation  oncologists, 
oncolo^ts  expert  in  hyperthermia, 
hyperthermia  specialists,  or  physicists/ 
researchers. 

Functioos 

Medical  Devices  and  Dental  Products 
Panels 

The  functions  of  the  panels  are  to  (1) 
Review  and  evaluate  available  data 
concerning  the  safety  and  effectiveness 
of  the  manceted  and  investigational 
devices,  (2)  advise  the  Commissioner  of 
Food  and  Drugs  regarding  recommended 
classification  of  these  devices  into  one 
of  three  regulatory  categories.  (3) 
recommend  the  assignment  of  a  priority 
for  the  application  of  regulatory 
requirements  for  devices  classified  in 
the  standards  or  premarket  approval 
category,  (4)  advise  on  any  possible 
risks  to  heath  associated  with  the  use  of 
devices,  (5)  advise  on  formulation  of 
product  development  protocols  and 
review  premarket  approval  applications 
for  those  devices  classified  in  the 
premarket  approval  category,  (6)  review 
classification  of  devices  to  recommend 
changes  in  classification  as  appropriate. 
(7)  recommend  exemption  to  certidn 
devices  from  the  application  of  portions 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (8)  advise  on  the  necessity  to  ban  a 
device,  and  (9)  respond  to  requests  from 
the  agency  to  review  and  make 
recommendations  on  specific  issues  or 
problems  concerning  the  safety  and 
effectiveness  of  devices. 

The  Dental  Products  Panel  wifi  also 
function  at  times  as  a  nonprescription 
drug  advisory  paneL  As  such,  the  panel 
reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  active  ingredients,  and  combinations 
thereof,  of  various  currently  marketed 
nonprescription  drug  products  for 
human  use,  the  adequacy  of  their 
labeling,  and  advises  the  Commissioner 
of  Food  and  Drugs  on  the  promulgation 
of  monographs  establishing  conditions 
under  whidi  these  drugs  are  generally 
recognized  as  safe  and  effective  and  not 


misbranded.  The  panel  also  evahiates 
and  recommends  whether  various 
prescription  drug  products  should  be 
chai^}ed  to  over-the-counter  status.  The 
panel  also  evaluates  data  and  makes 
recommendations  concerning  the 
approval  of  new  drug  products  of  human 
use. 

Device  Good  Manufacturing  Practice 
Advisory  Committee 

The  function  of  the  Device  Good 
Manufacturing  Practice  Advisory 
Committee  is  to  review  regulations  for 
promulgation  regarding  good 
manufacturing  practices  governing  the 
methods  used  in,  and  the  facilities  and 
controls  used  for.  the  manufacture, 
packing,  storage,  and  installation  of 
devices,  and  make  recommendations 
regarding  the  feasibility  and 
reasonableness  of  those  proposed 
regulations.  The  committee  also  reviews 
aiul  makes  recommendations  on 
proposed  guidelines  (e.g..  Guideline  on 
General  Principles  of  Process 
Validation)  developed  to  assist  the 
medical  deivice  industry  in  meeting  the 
good  manufacturing  practice 
requirements,  and  provides  advice  with 
regard  to  any  petition  submitted  by  a 
manufacturer  for  an  exemption  or 
variance  fivm  good  manufacturing 
practice  regulations. 

QualificatkMis 

Medical  Devices  and  Dental  Products 
Panels 

Persons  nominated  for  membership  on 
the  panels  shall  have  adequately 
diversified  experience  appropriate  to  the 
worii  of  the  panel  in  such  fields  as 
clinical  and  administrative  medicine, 
engineering,  biological  and  physical 
sciences,  statistics,  and  other  related 
professions.  The  nature  of  specialized 
training  and  experience  necessary  to 
qualify  the  nominee  as  an  expert 
suitable  for  appointment  may  include 
experience  in  medical  practice,  teaching, 
and/or  research  relevant  to  the  field  of 
activity  of  the  panel  The  particular 
needs  at  this  time  for  each  panel  are 
shown  above.  The  term  of  office  is 
between  3  and  4  years,  depending  on  the 
appointment  date. 

Device  Good  Manufacturing  Practice 
Advisory  Committee 

Persons  nominated  for  membership  on 
the  Device  Good  Manufacturing  Practice 
Advisory  Committee  should  have 
ejqpertise  in  any  one  or  more  of  the 
following  areas:  quality  assurance 
concerning  manufacturing  of  medical 
devices  and/or  sterilization  of  medical 
devices  durfaig  the  manufacturing 
process.  In  acUition.  nominees  should 


have  experience  with  the  use  and 
application  of  medical  devices.  The 
particular  needs  for  this  committee  are 
shown  above.  The  term  of  office  is 
between  3  and  4  years,  depending  on  the 
appointment  date. 

Nomination  Procedures 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  one  or  more  of  the 
advisory  committees  or  panels.  Self- 
nominations  are  also  accepted. 
Nominations  shall  include  a  complete 
curricuhun  vitae  of  each  nominee, 
current  business  address  and  telephone 
number,  and  shall  state  that  the 
nominee  is  aware  of  the  nomination,  is 
walling  to  serve  as  a  member,  and 
appears  to  have  no  conflict  of  interest 
that  would  preclude  membership.  FDA 
will  ask  the  potential  candidates  to 
provide  detailed  information  concerning 
such  matters  as  financial  holdings, 
employment,  and  research  grants  and/or 
contracts  to  permit  evaluation  of 
possible  sources  of  conflict  of  interest 

This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  (5  U.S.C  App. 
2)  and  21 CFR  part  14.  relating  to 
advisory  cominittees. 

Dated  January  2&  1901. 

Akn  L.  HostiiiS. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs, 
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RcquMt  for  Nomihationt  for 
RoproMfitflthfM  of  CofMumor  MM 
IndMlry  IntarMts  on  PuMte  Advisory 
CuiiNiiillooa  or  PwmIs 

AOmcv:  Food  and  Drug  Administration, 
HHS. 

actmn:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  consumer  and  industry 
representatives  to  serve  on  certain 
public  advisory  committees  or  panels  in 
the  Center  for  Devices  and  Radiological 
Health.  Nominations  will  be  accepted 
for  current  vacancies  and  for  those  that 
will  or  may  occur  during  the  next  18 
months.  FDA  has  a  spedal  interest  in 
ensuring  that  women,  minority  groups, 
the  physically  handicapped,  and  snusll 
businesses  are  adequately  represented 
on  advisory  ommittees  and.  therefore, 
extends  particular  encouragement  to 
nominatkms  for  appropriately  qualified 
female,  minority,  and  physically 
handicapped  candidates,  and 
nominations  from  small  businesses  that 
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manufacture  medical  devices  subject  to 
the  regulations. 

DATES:  Nominations  should  be  received 
by  April  2. 1991.  for  vacancies  listed  in 
this  notice. 

Aoomsset:  All  nominations  and 
cxirricula  vitae  for  consumer 
representatives  shaU  be  submitted  in 
writing  to  Catherine  P.  Beck  (address 
below). 

All  nominations  and  curricula  vitae 
(which  includes  nominee's  office 
address  and  telephone  number)  for 
industry  representatives  shall  be 
submitted  in  writing  to  Kay  Levin 
(address  below). 

FOR  nNrrtini  inpormation  contact: 
For  Consumer  Interests:  Catherine  P. 
Beck,  Office  of  Consumer  Affairs 
(HFE-40).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-5006. 
For  Industry  Interests:  Kay  Levin.  Center 
for  Devices  and  Radiological  Health 
(HFZ-20).  Food  and  Drug 
Administration,  12720  Twinbrook 
Pkwy.,  Rockville,  MD  20857, 301-443- 
4016. 

•WfLEUENTAIIV  NmNWATION:  FDA  is 
requesting  nominations  for  members 
representing  consumer  and  industry 
interests  for  the  following  vacancies 
listed  below: 


Appnndmala  dala  nprsaentative  is 

ConHnMMor 

naaoaa 

Conaumar 

Industry 

I.OMcal 

NV... 

Mar.  1, 1992. 

CtwnMry 

andCMctf 

. 

Toodoology 

OavicM 

Panai. 

2.  Dental 

Products 

Panal: 

Nonprucfl^ 

NV 

Nov.  1. 1991. 

llon<*ugs. 

Comaalic 

NV 

Nov.  1, 1991. 

3.  OMtcc 

Juna  1. 1M2..„. 

Juna  1, 1992. 

Qood 

Mmifaciur- 

mgPraeSoa 

AiMawy 

CotnniMaa. 

4.Ear.Noaa. 

NV._    _.      „.. 

Nov.  1. 1901. 

and  Throat 

Dw)tcaa 

PanaL 

5. 

NV           

Jaal.  199^ 

Qasiroanlar- 

ctogf 

Urology 

Dwrtoas 

Paml 

A     1  iBfwtnln  !■  1 

NV 

Mar.  1. 1902. 

and 

PafSwtoay 

Oa«toaa 

PanaL 

7.  hnmunoiogy 

NV 

Mar.  1. 1992. 

Oa«toaa 

PanaL 

CofTvnIttaa  or 
panal 

Approxknala  dais  rstifaiaritallva  Is 
nsadad 

Conaumar 

Industry 

S.  Nauroioglcal 
Davtoas 
PanaL 

NV 

Dae.  1. 1991. 

NV'No  vacancy.  I 

Function 

Medical  Devices  and  Dental  Products 
Panels 

The  functions  of  the  medical  devices 
and  dental  products  panels  are  to  (1) 
review  and  evaluate  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  devices, 
(2)  advise  the  Commissioner  of  Food 
and  Drugs  regarding  recommended 
classification  of  these  devices  into  one 
of  three  regulatory  categories,  (3) 
recommend  the  assignment  of  a  priority 
for  the  application  of  regulatory 
requirements  for  devices  class^ed  in 
the  standards  or  premarket  approval 
category,  (4)  advise  on  any  possible 
risks  to  health  associated  with  the  use  of 
devices,  (5)  advise  on  formulation  of 
product  development  protocols  and 
review  premarkiet  approval  applications 
for  those  devices  classified  in  the 
premaiicet  approval  category,  (6)  review 
classification  of  devices  to  recommend 
changes  in  classification  as  appropriate, 
(7)  recommend  exemption  to  certain 
devices  fiom  the  application  of  portions 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (8)  advise  on  the  necessity  to  ban  a 
device,  and  (9)  respond  to  requests  from 
the  agency  to  review  and  make 
recommendations  on  specific  issues  or 
problems  concerning  the  safety  and 
effectiveness  of  devices. 

The  Dental  Products  Panel  will  also 
fimction  at  times  as  a  nonprescription 
drug  advisory  panel  As  such,  the  panel 
reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  active  ingredients,  and  combinations 
thereof,  of  various  ciirrenUy  marketed 
nonprescription  drug  products  for 
human  use,  including  the  adequacy  of 
their  labeling,  and  advises  the 
Commissioner  of  Food  and  Drugs  on  the 
promulgation  of  monographs 
establishing  conditions  under  which 
these  drugs  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
The  panel  also  evaluates  and 
recommends  whether  various 
prescription  drug  products  should  be 
changed  to  over-the-counter  status.  The 
panel  also  evaluates  data  and  makes 
recommendations  concerning  the 
approval  of  new  drug  products  for 
himtanuse. 


Device  Good  Manufacturing  Practice 
Advisory  Committee 

The  function  of  the  Device  Good 
Manufacturing  Practice  Advisory 
Committee  is  (1)  to  review  regulations 
for  promulgation  regarding  current  good 
manufacturing  practices  governing  the 
methods  used  in,  and  the  facilities  and 
controls  used  for,  the  manufacture, 
packing,  storage,  and  installation  of 
devices,  and  (2)  to  make 
recommendations  regarding  the 
feasibility  and  reasonableness  of  those 
proposed  regulations.  The  committee 
also  reviews  and  makes 
recommendations  on  proposed 
guidelines  (e.g..  Guideline  on  General 
Principles  of  Process  Validation) 
developed  to  assist  the  medical  device 
industiy  in  meeting  the  current  good 
manufacturing  practice  requirements, 
and  provides  advice  with  regard  to  any  ' 
petition  submitted  by  a  manufacturer  for 
an  exemption  or  variance  from  good 
manufacturing  practice  regulations. 

Consumer  and  Industry  Representation 

Medical  Devices  and  Dental  Products 
Panels 

Section  513  of  die  Medical  Device 
Amendments  of  1976  (21  U.S.C.  360c) 
provides  that  each  medical  devices 
panel  include  as  members  one  nonvoting 
representative  of  consumer  interests  and 
one  nonvoting  representative  of 
interests  of  the  device  manufacturing 
industry. 

The  charter  for  the  Medical  Devices 
Advisory  Committee  that  was  approved 
October  27, 1990,  by  the  Acting 
Commissioner  of  Food  and  Drugs 
provides  for  three  nonvoting  industry 
representatives  on  the  Dental  Products 
Panel  (one  each  to  represent  the  medical 
device  industiy,  the  nonprescription 
drug  industry,  and  the  cosmetic 
industry).  No  more  than  One 
representative  of  industry  interests  shall 
participate  in  the  panel  review  of  a 
particular  matter  or  application. 

Device  Good  Manufacturing  Practice 
Advisory  Committee 

Section  520  of  the  Medical  Device 
Amendmento  of  1976  (21  U.S.C  360j) 
provides  that  the  Device  Good 
Manufacturing  Practice  Advisory 
Committee  indude  as  members  two 
voting  representatives  of  the  general 
public  and  two  voting  representatives  of 
interests  of  the  device  manufacturing 
industry. 

Nomination  Procedures 

Consumer  Representatives 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  as  a 


i 
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"  of  •  parttcalar  adviMiy 
committee  or  panel  to  repreeent 
oonwmer  inteiesta  aa  identified  in  tliia 
notice.  Self-nominationa  are  alao 
accepted.  To  be  eligible  for  selection. 
the  applicant'a  experience  and/or 
educatioa  wifl  be  evaluated  againat 
Padwal  dvil  aervice  criteria  for  the 
pocition  to  which  the  person  will  be 
appointed 

Nominationa  ahall  inchide  a  complete 
curriculum  vitae  of  each  nominee  and 
thaU  state  that  the  nominee  is  aware  of 
the  nomination,  ia  willing  to  serve  as  a 
member,  and  appears  to  have  no  conflict 
of  interest  that  would  preclude 
membership.  FDA  wfli  ask  the  potential 
candidates  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings,  employment,  and 
research  grants  and/or  contracts  to 
permit  evaluation  of  poaaible  sources  of 
conflict  of  interest  The  nomination 
shoald  state  whether  the  nominee  is 
interested  only  in  a  particular  advisory 
committee  or  panel  or  In  any  advisory 
ooBBittOT  or  paneL  thm  term  of  eCRoa  is 
between  }  and  4  years,  depending  on  the 
appointment  date. 

ladmtiyBepeeaeniativea 

Medical  Devices  and  Dental  Products 
Panels 

Any  oiganiiation  in  the  medical 
device  or  dental  pr^fhicts  manufacturing 
indmtry  Hndustry  interests")  wishing 
to  participate  in  the  selection  of  an 
appropriate  member  of  a  particular 
panel  may  nominate  one  or  more 
qualified  persons  to  lepieeeut  indostxy 
intereste.  Arsons  wlio  nominate 
themeehres  as  faidnstrial  representatives 
for  the  poneia  will  not  participate  in  the 
selectioR  process.  It  is.  therefore, 
recommeB^BQ  that  aH  nomine  tions  be 
made  by  someone  with  an  organization, 
trade  association,  or  Ann  who  is  wiHfaig 
to  participate  la  the  selection  process. 

Nominees  shatt  be  faB-time  employees 
of  firms  thet  mannfaeture  prodacts  ttet 
would  come  before  the  panel  trade 
associations,  or  conauldag  finna  that 
represent  manufacturers.  Nominationa 
shisll  inehide  e  complete  curriculum 
vitae  of  eecfa  nominee.  The  nominatfon 
should  state  whether  the  nominee  is 
interested  only  tn  a  particular  advisory 
commftlee  or  panel  or  in  any  advisory 
commMee  or  panel  Hw  term  of  office  is 
between  9  siid  4  years,  depending  on  the 
appofBtment  date. 

Device  Good  Maaufacturing  Practice 
Advisory  Committee 

Any  interested  person  may  nominate 
one  or  Bora  qaahfiad  penoaa  to 

represaaft  iadoetiy  I 


I  hi  this  notice. 
Self-nominations  are  also  accepted. 
NoBsinations  shatt  iodude  a  complete 
curriculum  vitae  of  each  nominee.  The 
term  of  office  ia  between  S  and  4  years, 
depending  on  the  appointment  date. 

Selectimi  Procedures 

Consumer  Representatives 

Selection  of  members  representing 
consumer  interests  is  conducted  through 
procedures  which  include  use  of  a 
consortium  of  consumer  organiaationa 
which  haa  the  reeponaibiUty  for 
screening,  interviewing,  and 
recommending  candidates  for  the 
agency's  or  department's  selection. 
Candidates  should  possess  eppropriate 
qualiflcationa  to  understand  and 
contribute  to  the  committee's  work. 


ismoiMi  iiMnuTOS  or  nvwin  wiwiiw 
Advisory  Board  on  Madlcai 


Medical  Devices  or  Dental  Products 
Panels 

Regardiag  nominations  for  membera 
representing  the  interests  of  industry  on 
the  medical  devices  or  dental  products 
panels,  aletter  will  be  sent  to  each 
person  that  has  made  a  nomioatioo,  and 
to  thoae  organiTations  iadirartng  an 
intarost  in  partidpatii^  in  the  aeloctian 
proeaaa,  together  with  a  oompkta  Uat  of 
all  such  otgaaiaationa  and  the  awiiMwis 
lliia  letter  will  stale  that  it  ia  the 
taapoaaibfliiy  of  each  noaiinator  or 
organifatioB  indicating  an  interest  in 
partidpatiBi  ia  the  aatactka  procasa  to 
consult  with  the  othets  ia  eelecting  a 
single  mambar  repreeealfaig  indastry 
interests  far  that  particalar  panel  within 
60  days  after  reoeiiH  of  the  letter.  If  no 
individnal  is  ealactad  within  Mdays.  the 
igenef  wiM  select  the  nonvoting  member 
rspreeonttng  indastry  interests. 

Device  Goad  Manufactnriag  Ptactioe 
AiMaory  Coauaitlea 

Regarding  nominations  for  persons  to 
represent  industry  interests  on  these 
committees,  thay  shall  be  forwarded  to 
the  office  of  tha  CoasmisaioBar  of  Food 
and  Drug  for  final  selection. 

TUa  aotica  is  iasaad  nader  tha  Federal 
Afdvlaovy  ConanMea  Act  (S  U.&C  app. 
2)  and  It  Cnt  part  U,  releting  to 
advisory  ( 


Dated:  January  28, 1901. 
AlaaLHaad^ 

Actiag  Assoeiete  Cemauseheer,  Jar 

RaguJatorf  Affairs 

(PR  Doa.  ai-jaiaFHed  l-«l-«l:  flMB  aial 


Pursoant  to  tha  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L  82-463. 86  StaL  770-776)  and  section 
402(bH6).  of  the  Public  Health  Service 
Act,  as  amended  (42  U.S.  Code  282(bK^, 
the  Acting  Director,  National  Institutes 
of  Health  (NIH).  announces  the 
establiahineat  of  the  National  Adviaory 
Board  on  Medical  Rehabilitatioa 
Research. 

This  Board  will  advise  the  Director. 
NIH:  Director.  Netioaal  lastitute  of  Chttd 
Health  and  Human  Development;  and 
the  Director,  National  Center  for 
Medical  Rehabilitation  Research  on  ° 
matters  and  policias  relating  to  the 
Center's  me<Ucal  rehabi&tation  research 
and  training  pro-ams.  The  Board  will 
review  and  assess  Federal  research 
priorities,  activitiea.  and  fiadiags 
regarding  medical  rehabilitation 
research  and  shall  advise  on  die 
provisions  of  the  statute-required 
comprehensive  plan  for  the  conduct  and 
support  of  medical  rehabilttation 
researdi. 

Unless  renewed  by  appropriate  actiaa 
prior  to  its  expiration,  the  National 
Advisory  Board  on  Medical 
Rehabilitation  Research  wiH  terminate 
two  years  from  the  date  of 
establishment 

DatMi:  luuafy  as,  IflSl. 
)oMphB.Ral. 

Acting  Director,  National  Inatituta*  of  Health. 
(FR  Doc  n-24fl9  Piled  1-31-01;  8:4S  an) 
sajjaa  oooc  4t4S-eMi 


EatabUahmant  of  tha  Natlonai 
ToaJaalagy  Program  Board  a* 
Sdantifle  Cottnsalora 

Pursxmnt  to  the  Fbderal  Advisory 
Committee  Act  of  October  6. 1872.  (Pab. 
L  82-463, 86  Stat  770-776)  andsactfan 
222  of  the  Public  Health  Service  Act  as 
amended  (42  U.S.C.  217a).  the  Acting 
Director,  National  Toxicology  Prayaai, 
announces  the  reestablishment  by  the 
Secretary,  Department  of  Health  and 
Human  Services,  of  the  National 
Toxicology  Program  Board  of  Scientific 
Counselors. 

The  National  Toxicology  Program 
Board  of  Sdantific  Counsalort  is  a 
technical  adviaory  body  established  la 
advise  the  National  Toxicok)gy  Program 
Executive  Committee  and  Program 
Director  on  matters  relatiag  to  the 
sdentiflc  pro-am  content  and  to 
evaluate  the  scientific  merita  of  tha 
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intramural  and  collaborative  programs 
of  the  National  Toxicology  Program. 

Unless  renewed  by  appropriate  action 
prior  to  expiration,  the  National 
Toxicology  Program  Board  of  Scientific 
Counselors  shall  terminate  two  years 
from  the  reestablishment  date. 

Dated:  lanuary  28. 1991. 

David  G.Hoal. 

Acting  Director,  National  Toxicology 
Program. 

[FR  Doc.  91-2360  Filed  1-31-01;  8:45  am] 
Btumo  COM  4140-OMI 


National  Inatituta  of  ANargy  and 
Infactioua  Diaaaaaa;  Meeting  of  Basic 
Sciences  II  Subcommtttss  of  ths 
Acqulrsd  Immunodsflcisncy  Syndrome 
Research  Review  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Basic  Sciences  II  Subcommittee  of  the 
Acquired  Immunodeficiency  Syndrome 
Research  Review  Committee,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  February  26, 1991  at  the 
Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue,  Bethesda,  Maryland 
20815. 

The  meeting  will  be  open  to  the  public 
from  9  a.m.  to  9:30  a.m.  on  February  26 
to  discuss  administrative  details  relating 
to  committee  business  and  for  program 
review.  Attendance  by  the  public  will  be 
limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552(c)(6],  title 
5,  U.S.C.  and  section  10(d)  of  Public  Law 
9?-463,  the  meeting  will  be  closed  to  the 
public  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  and  contract  proposals 
from  9:30  a.m.  until  adjournment  on 
February  26.  These  applications, 
proposals,  and  discussions  could  reveal 
confidential  trade  secrets  of  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  Public 
Responses,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31. 
room  7A32,  National  Institutes  of 
Health.  Bethesda,  Maryland  20882, 
telephone  (301-496-5717),  «vill  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request 

Dr.  Allen  StoolmiUer,  Executive 
Secretary,  Acquired  Immunodeficiency 
Syndrome  Research  Review  Committee, 


NLMD.  NIH,  Westwood  Building,  Room 
3A11,  Bethesda,  Maryland  20892, 
telephone  (301-496-7966),  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nob.  13.855.  Pharmacological 
Sciences;  13.856,  Microbiology  and  Infectious 
Diseases  Research,  National  Institutes  of 
Health.) 

Dated:  January  17. 1991. 
Betty ).  Baveridga. 
Committee  Management  Officer,  NIH. 

(FR  Doc.  91-2460  Filed  1-31-01;  8:45  am] 
BIUJNQ  COOC  414e-«1-« 


National  Instltuts  of  Dsntal  Reeearch; 
Meeting  of  NIDR  Special  Grants 
Review  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Special  Grants  Review  Committee, 
National  Institute  of  Dental  Research, 
February  12-13, 1991,  in  Conference 
Room  8,  Building  31C,  National 
Institutes  of  Health,  Bethesda, 
Maryland.  The  meeting  will  be  open  to 
the  public  from  8:30  to  9  a.m.  on 
February  12  for  general  discussions. 
Attendance  by  the  public  is  limited  to 
space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  February 
12,  from  9  a.m.  to  recess  and  on 
February  13,  from  8:30  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Ethel  B.  Jackson.  Executive 
Secretary,  NIDR  Special  Grants  Review 
Committee,  NIH,  Westwood  Building, 
room  519,  Bethesda,  MD  20892, 
(telephone  301/496-7658)  will  provide  a 
summary  of  the  meeting,  roster  of 
committee  members  and  substantive 
program  information  upon  request 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.121 — Diseases  of  the  Teeth 
and  Supporting  Tissues:  Caries  and 
Restorative  Materials:  Periodontal  and  Soft 
Tissue  Diseases:  13-122 — Disorders  of 
Structure,  Function,  and  Behavior 
Craniofacial  Anomalies,  Pain  Control  and 


Behavioral  Studies;  13-845— Dental  Research 
Institute;  National  Institutes  of  Health.) 

Dated  January  17, 1991. 

Betty  |.  Beveridgs, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  91-2461  Piled  1-31-01;  8:45  am] 

BILUNG  COOC  414e-01-« 

Natlonai  Ul»rary  of  Medldne;  Meeting 
of  the  Biomedical  Lil>rary  Review 
Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Biomedical  Library  Review  Committee 
on  March  6-7, 1991,  convening  each  day 
at  8:30  a.m.  in  the  Board  Room  of  the 
National  Library  of  Medicine,  Building 
38, 8600  Rockville  Pike.  Bethesda, 
Maryland. 

The  meeting  on  March  6  will  be  open 
to  the  public  from  8:30  to  approximately 
11  a.m.  for  the  discussion  of 
administrative  reports  and  program 
developments.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
S52b(c)(6),  title  5,  U.S.C,  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
on  March  6  will  be  closed  to  the  public 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  from  approximately  11  a.m. 
to  5  p.m.,  and  on  March  7,  from  6:30  a.m. 
to  adjournment  These  applications  and 
the  discussion  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Roger  W.  Dahlen,  Executive 
Secretary  of  the  Committee,  and  Chief. 
Biomedical  Information  Support  Branch, 
Extramural  Programs,  National  Library 
of  Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland  20894,  telephone 
number  301-496-4221,  will  provide 
summaries  of  the  meeting,  rosters  of  the 
committee  members,  and  other 
information  pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.879— Medical  Library 
Assistance,  National  Institutes  of  Health.) 

Dated:  January  17, 1991. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc  91-2462  Filed  1-31-01;  8:45  am] 
BHJJNQ  COOC  4i4»-ev-a 
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iwuuim  UDnvy  ornsQicimj  ■vvuiiqs 
of  th«  Board  of  Raganta  and 
Subcommlttaaa 

Punuanl  to  Public  Law  82-463.  notice 
is  hereby  given  of  the  maeting  of  the 
Board  of  Regents  of  the  National  Library 
of  Medicine  on  February  28-March  1, 
1991.  in  the  Board  Room  of  the  National 
Librery  of  Medicine.  StOO  RodcviHe  Pike. 
Bethesda,  Maryland.  The 
Subcommittees  will  meet  on  February  27 
as  follows: 

The  Extramural  Programs 
Subcommittee,  Sth-floor  Conference 
Room.  Building  38A.  1:30  to 
approximately  3  pan.,  and  the  Planning 
Subcommittee,  Conference  Room  B. 
Building  38.  3  to  approximately  4  pjo. 
The  Extramural  Programs  Subcommittee 
will  be  closed  to  the  public. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  to  approximately 
4:35  p.m.  on  February  28  and  fro  9  to 
adjournment  on  March  1  for 
administrative  reports  and  program 
discussions.  Attendance  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)t4).  552(c)(6). 
title  5.  U.S.C.  and  section  ItHd]  of  Public 
Law  92-403.  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on 
February  27  will  be  closed  to  the  public 
and  the  regular  Board  meeting  on 
February  28  will  be  closed  from 
approximately  4:35  p.m.  to  adjournment 
for  the  review,  discussion,  and 
evaluation  of  bidividual  grant 
applications.  These  apphcations  and  the 
discussion  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  (Hecloeure  of  which 
would  constitute  a  dearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Robert  B.  Mehnert.  Chief.  Office 
of  Inquiries  and  Publications 
Manegenent  National  Library  of 
Medidne.  8800  RockviSe  Pike.  Bethesda. 
Maryland  20884.  Triephone  Number : 
301-49841308.  will  famish  a  summary  of 
tne  aMetnig,  rosters  of  Board  members, 
and  other  infannattoo  pertaining  to  tht 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.879-Medkal  Library 
Assistance.  National  InatitutM  ol  Haaltk.) 

Dated:  Jtanatf  17.  im. 
Be«ty|.BiisHi%i. 

Committee  Management  Officer.  NIH 
[FR  Doc.  91-2M3  Filed  1-31-91:  MSam] 

I  coot  414S414I 


Advlaofy  CofiMmlaa  avi  tfio  Food  and 
urug  Aominiauawuiii  aiaoiini 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pulx  L  92-463).  notice  is  hereby  given 
that  the  Advisory  Committee  on  the 
Food  and  Drug  Administration  (FDA) 
will  hold  a  subcommittee  meeting  on 
Thursday.  February  28. 1991.  from  8  aun. 
to  4  p.m.  The  meeting  is  open  to  the 
public  and  will  be  held  in  the  Diplomat 
and  Consulate  rooms  of  die  Embassy 
Suites  Hotel  located  at  1250  22nd  Street 
NW..  Washington.  DC  20037.  Public 
registration  will  begin  one  half  hour 
prior  to  the  begiiming  of  the  meeting. 

The  Advisory  Committee  is  under  a 
mandate  to  present  to  the  Secretary  of 
Flealth  and  Human  Services,  and  the 
Assistant  Secretary  for  Health,  a  report 
on  the  mission,  responsibihties,  and 
structxire  of  the  Food  and  Drug 
Administration  including 
recommendations  for  enhancing  the 
Agency's  effectiveness.  The  report  is 
due  no  later  than  May  17. 1991. 

During  the  February  28  meeting,  the 
subcommittee  responsible  for  preparing 
a  disoMSMo  draft  of  the  Committee's 
Final  Report  will  review  and  revise  draft 
chapters  of  that  report  Tha  topics  slated 
for  discussion  indudet 

•  FDA's  Mission  and  Goals; 

•  New  Legislative  Demands  on  FDA; 

•  Authority  and  Status; 

•  Management  Systems; 

•  Enforcement  and  Compliance; 

•  Resources  (induding  personn^ 
facihtiea,  and  research);  and 

•  Center-Spedfic  Issues  (induding 
national  uniformity  and  international 
harmonization). 

The  results  of  this  meeting  will  be 
used  to  develop  a  draft  report  for 
consideration  by  the  full  Advisory 
Committee  in  raid-ApriL 


FOR  RMTIMR  MPOfMMTKM  contact: 

Beth  Schwartz,  Advisory  Committee  on 
the  Food  and  Drug  Administration, 
Department  of  Health  and  Human 
Services,  room  740-G,  Humphrey 
Building.  200  Independence  Avenue 
SW..  Washington.  DC  20201.  Telephone 
number  (202)  a46>7306. 

Oatad  Jannary  28.  lOBl. 
Eric  M.  Kali. 

Executive  Seerelary,  Advieery  Committee  on 
the  FDA. 

[FR  Doc.  ffl-23flO  Filed  1-31-01: 8:45  am] 
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Sodat  Sacuilty  Admlniatratfon 

Agancy  Forma  Submittad  to  tha  Offica 
of  Managamant  and  Budgat  for 
Ctaaranca 

Each  Friday  the  Sodal  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act  The  following  clearance  packages 
have  been  submitted  to  0MB  since  the. 
last  list  was  published  in  the  Federal 
Register  on  January  18, 1991. 

(Call  Reports  Clearance  Officer  on 
(301)  065-4149  for  copies  of  package.) 

1.  Application  for  Special  Age  72-or- 
Over  Monthly  Payments — 0980-0096— 
The  information  on  form  SSA-19  is  used 
by  the  Social  Security  Administration  to 
determine  if  an  individual  is  entitled  to 
special  age  72  payments.  The 
respondents  are  claimants  who  are  not 
eligible  for  regular  Social  Security 
benefits. 

Number  of  Respondents:  250. 
nwqtMacy  of  Response:  1. 
A  verage  Burden  Per  Response:  10 
minutes. 
Estimated  Annual  Burden:  41  hours. 

2.  You  Can  Make  Your  Payment  By 
Credit  Card.  You  Can  Make  Your 
Payment  By  Credit  Card— 0960-0462— 
The  information  collected  on  the  forms 
SSA-4588/4S8e  is  needed  for  the  Social 
Security  Administratioa  and  certain 
banks  in  order  that  title  II  debtors  may 
repay  overpayments  via  credit  cards.  . 
The  affsctsd  public  is  comprised  of 
overpaid  title  II  benefidaries. 

Number  of  Respondents:  180,000. 

Frequency  erf  Response:  1. 

A  verage  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  13433 

OMB  Desk  Officer  Laura  Oliven.     ■ 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  die 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3208,  Washington. 
DC  20503. 

Dated:  )«iuanr  »>  tan. 
Ron  CoMprt— . 

Social  Security  Administration,  Reports 
Clearance  Officer. 

[FR  Doc.  91-2296  Filed  1-31-91;  8:45  am] 
SHLUNQ  coot  4S1S-11-M 
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DEPARTMENT  OF  HOUSMQ  AMD 
URBAN! 


OMea  Of  Um  AaalataM  Sacratary  for 
CoBMounlty  Planning  and 
DavalopnMnt 

[Docket  Na  N-«1-1tT7i  FR-St34-M-1«] 

Fadaral  Proparty  SuMabla  aa  FteHMioa 
toAaaMNomalaaa 

AoaNCY:  Office  of  the  Assistant 
Secretary  for  Community  banning  aiuS 
Development  HUD. 
ACnoM;  Notice. 

auMNMMfv:  TMs  Notice  {dentifies 
unutiUced  and  uhdenrtilind  Federal 
property  detetnined  by  HUD  to  be 
smtable  for  possible  use  for  fadlities  to 
assist  the  homdess. 
iFraciWl  DATC  Febrvary  1, 1991. 
AODNEtsas:  For  furdier  information, 
contad  Jaaes  Fonberg.  room  7282. 
DepartaMOt  of  Hottsii^  and  Urban 
Devek>pBMnt  461  Seventh  Street  SW^ 
Washington.  DC  20410;  talqihone  (202) 
708^300;  TM)  manber  for  the  hearii«- 
and  speech-impaired  (202)  706-2S6S. 
(These  telephone  numbers  are  not  toll- 
free.) 

tUWUMINTAIIV  infonmation:  In 

accordance  with  the  December  12. 1988 
Court  Order  in  National  Coaliiion  for 
the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.),  HUD  is  publishing  this  Notice 
to  identify  Federal  building  and  real 
property  that  HUD  h»»  determined  are 
suitable  for  use  for  facilities  to  assist  the 
homeless.  The  properties  were  identified 
bom  information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  bvikiings 
and  real  property  controlled  by  sach 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  soiphis  Federal 
property. 

The  Order  raqolres  HUD  to  take 
certain  steps  to  implement  section  501  of 
the  Stewart  E  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411),  which 
sets  out  a  process  by  which  unutilized  or 
underutilized  Federal  properties  may  be 
made  available  to  the  homeless.  Under 
section  501(a),  HUD  is  to  colled 
information  from  Federal  landholding 
agencies  about  such  properties  and  then 
to  determine,  under  criteria  developed  in 
consultation  with  the  Departmssit  of 
Health  and  Human  Services  (HH^  and 
the  Administrator  of  General  Services 
(GSA),  which  of  those  properties  are 
suitable  for  facilities  to  assist  the 
homeless.  The  Order  requires  IflJD  to 
publish,  on  a  weekly  basis,  a  Notice  in 
the  Federal  Register  identifying  the 
properties  deterasinad  as  auitaUe. 


The  properties  identified  in  this 
Notice  ouy  aiUoMtely  be  available  for 

use  by  the  homeless,  but  they  are  first 
subject  to  review  by  the  landholding 
agencies  pursuant  to  the  court's 
Memorandum  of  December  14. 1988  and 
section  501(b)  of  the  McKinney  Act 
Section  501(b)  requires  HUD  to  notify 
each  Federal  agency  about  any  property 
of  such  agency  that  has  been  identified 
as  suitable.  Within  30  days  from  receipt 
of  such  notice  fix)m  HUD.  the  agency 
must  fransmit  to  HUD:  (1)  Its  uitention 
to  declare  the  property  excess  to  the 
agency's  need  or  to  mate  the  property 
available  on  an  interim  basis  for  use  as 
facilities  to  assist  the  homeless;  or  (2)  a 
statement  of  the  ressons  that  the 
property  caimot  be  dedared  excess  or 
made  available  on  an  interim  basis  for 
use  as  facihties  to  assist  the  homdess. 

First  if  the  landholding  agency 
decides  that  the  property  cannot  be 
declared  excess  or  made  available  to 
the  homdess  for  use  on  an  interim  basis 
the  property  will  not  longer  be  available. 

Second,  if  the  landholding  agency 
declares  the  property  excess  to  the 
agency's  need,  the  property  may,  if 
subsequently  accepted  ma  excess  by 
GSA.  be  made  avsilable  for  use  by  the 
homeless  in  accordance  with  applicable 
law  and  the  December  12. 1988  Order 
and  December  14. 1968  Meaioranduia. 
subject  to  screening  for  other  Federal 
use. 

Homdess  assistance  providers 
interested  in  any  property  identified  as 
suitable  in  this  Notke  should  send  a 
written  expression  of  interest  to  HHS. 
addressed  to  Judy  Breitman,  Division  Of 
Health  Facilities  Plaiming.  U.S.  Public 
Health  Service.  HHS.  room  17A-.ia 
5600  Fishers  Lane.  Rockville.  MD  20857; 
(301)  443-2265.  (This  is  not  a  tolI-fi«e 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet  whidi 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitaUe 
property,  providers  should  submit  such 
written  expressions  of  interest  within  30 
days  from  the  date  of  this  Notice.  For 
complete  details  concerning  the  timing 
and  processing  of  applications,  the 
reader  is  encouraged  to  refer  to  HUD's 
Federal  Register  Notice  on  June  23, 1909 
(54  FH  26421).  as  corrected  on  July  3. 
1989  (54  FR  27975). 

For  more  information  regarding 
partioalar  properties  identified  in  this 
Notice  (i.e..  acreage.  Soor  plaa.  existiog 
sanitary  facilities,  exact  street  address), 
providers  should  contad  uie  appropriate 
landholding  agencies  at  the  following 
addresses:  U-S.  Anny:  HQ-DA,  Attn: 
DA£N-ZCI-P-Robert  Gonte:  room  IBBH 
Pentagon,  Washfaigtoa.  DC  20300-4800; 
(202)  e»-4S83;  GSA:  Ronald  Rice, 


Federal  Property  Resources  Services. 
GSA,  18th  and  F  Streets  NW.. 
Washington.  DC  20M&;  (202)  501-0087. 
(These  are  not  tofl-free  numbers.) 

Dated:  January  24. 1991. 

Paul  Roltman  Bardaclc. 

Deputy  Assistant  Secretary  for  fioonomic 
Development 

SuiUble  Land  (by  Stale) 

"  Georgia 

Tract  Lr-1124 

Portion  of  Jim  Woodroff  Reservoir 

Lake  Seminole,  Cheney  Crifna  Paik 

Bainbridge.  GA  Co:  Bainbridge, 

Landhokiing  agency:  GSA 

Property  number  549110903 

Status:  Excess 

Comment:  3.67  acres:  most  recent  use — dty 

park;  40-year  lease  restriction  Mrith  city. 
GSA  NO.  4-D-GA-570-B 

New  YoHc 

Glenmont  Job  Corp  Ceatar 

Route  144 

Glenmont  NY  Co:  Albany 

Landholding  agency:  GSA 

Property  number  549I100(N 

Status:  Excess 

Comment-  Appioxunateiy  100  acres  of  open 

land:  potential  utilities. 
GSA  NO.  2-L-Hnf-802 

South  Camliaa 

Marine  Cotps  Reoniit  Depot 

Route  an.  Bute  Roste  802/281  at  Batteiy 

Creek  Park 

Beaufort  SC  Co:  Beaufort 

Landholding  agency:  GSA 

Property  mmber  549110806 

Status:  Surplus 

Comment-  6  acres  with  improvements:  limited 

utilities:  easempnt  restricUoos;  noat  eeceat 

use — paik. 
GSA  NO.  4-GR-SC-I75-E 

SuiUbb  ■didi^js  (by  Slaiii 

AHtaneoi 

Residence 

101  Shore  Drive 

Hot  Springs  Nadoaal  Ptok 

Hot  Sfiriags,  AS  C^  Cailawl 

Landholding  agency:  GSA 

Property  number:  549110006 

Status:  Unutilized 

Comment'  1213  sq.  ft.:  one  stoty  wood  frame 

cesidanoe;  olMte  uac  only. 
GSA  NO.  r-»-Ait-4U-V 
Residaaoe 
103  UUawa 

Hot  Springs  Nattanal  Park 
Hot  Springs.  AR  Co:  Gariand 
Landholding  agency.  GSA 
Property  number  549110007 
Status-.  UmtaiMd 
Comment-.  616  s^.  ft.  one  stoiy  nood  irane 

restdeooc:  off^ite  uaa  ody. 
GSA  Na  7-i-AR-41»-V 
Residence 
404  Pullman  Avenue 
Hot  Springs  National  Park 
Hot  Springs,  AR  Co:  Garland 
Landholding  agency:  GSA 
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Property  number  549110008 

Status:  Unutiliied 

Comment- 1106  tq.  ft.:  one  itory  wood  frame 

residence;  off-aite  use  only. 
GSA  NO.  7-I-AR-415-V 

Retidence 

126  Sleepy  Valley  Road 

Hot  Springs  National  Park 

Hot  Springs.  AR  Co:  Garland 

Landholding  agency:  GSA 

Property  number:  549110009 

Statue:  Unutilized 

CommenV  1124  sq.  ft.;  one  story  wood  frame 

residence:  off-site  use  only. 
GSA  NO.  7-I-AR-415-V 

(FR  Doc.  01-2202  Filed  1-31-91;  8:45  am] 

iHJJNa  COM  4S1«-aS-H 


DEPARTMEMT  OF  THE  INTERIOR 
Bur«Miof  UmnI  ManagefiMirt 

{AK-MS-4230-1S;  AA-«661-A.  AA-8M1-B. 

AA-66ei-0.  AA-4661-0) 

Alaska  Nativ*  Ctaims  S«i«ction 

In  accordance  with  Departmental 
regulation  43  CFR  265Q.7(d).  notice  is 
hereby  given  that  the  decision  approving 
lands  for  conveyance  to  Ekiutna,  Inc., 
notice  of  which  was  published  in  the 
Federal  Register  on  July  25, 1985,  in  vol. 
Sa  No.  143.  pp.  30306-30307.  is  modified 
by  adding  sec.  15.  T.  16N.,  R.  1  E., 
Seward  Meridian,  to  item  Na  17  on  page 

la 

Notice  of  the  modifled  decision  will 
be  published  once  a  week,  for  our  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  modified 
decision  may  be  obtained  by  contacting: 
Bureau  of  Land  Management,  Alaska 
State  Office.  222  West  Seventh  Avenue 
#13,  Anchorage.  Alaska  99513-7599. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  March  4. 1991  to  file  an 
appeal  on  the  issue  in  the  modified 
decision.  However,  parties  receiving 
service  by  certified  mail  shall  have 
thirty  days  itom  the  date  of  receipt  to 
file  an  appeal. 

Appeals  must  be  filed  with  the  Bureau 
of  Land  Management  at  the  address 
identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 


Except  as  modified,  the  decision, 
notice  of  which  was  given  July  25, 1985. 
is  final. 
Remona  Cbinn, 

Chief,  Branch  of  Cook  Inlet  andAhtna 

Adjudication. 

[FR  Doc.  91-2352  Filed  1-31-91;  8:45  am] 


[AK-96«-4230-1S;  AA-«707-Ol 

Alaaka  Nativa  Ctahna  Salaction 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  approving 
lands  for  conveyance  under  the 
provisions  of  section  14(a)  of  the  Alaska 
Native  Claims  Settlement  Act  of 
December  18. 1971. 43  U.S.C.  1601. 
1613(a),  will  be  issued  to  The  Tyonek 
Native  Corporation  for  approximately 
8,708  acres.  The  lands  involved  are  in  T. 
12N.,  R.  11  W.,  Seward  Meridian, 
located  in  the  vicinity  of  Tyonek, 
Alaska. 

Notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting:  Bureau  of 
Land  Management,  Alaska  State  Office, 
222  West  Seventh  Avenue.  #13, 
Anchorage.  Alaska  99513-7599. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  March  4, 1991  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have 
thirty  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed 
with  the  Bureau  of  Land  Management  at 
the  address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Ramona  Chinn, 

Chief.  Branch  of  Cook  Inlet  andAhtna 
Adjudication. 

(FR  Doc.  91-2353  Filed  1-31-91: 8:45  am] 


[NV-MO-01-42i2-24] 

EmargaiKy  Cloaura  of  Public  Lands; 
CtMirchiN  County.  NV 

AOCNCV:  Bureau  of  Land  Management, 

Interior. 

ACTION:  This  Notice  supercedes 

emergency  closure  notices  published  in 

the  Federal  Regitter  on  November  20. 

1989  and  December  14. 1989.  for  the 


closure  of  approximately  31,720  acres  of 
public  lands  adjacent  to  Bravo-lO, 
Bravo-19  and  Bravo-17  Bombing  Ranges, 
respectively.  These  notices  were  issued 
to  ensure  public  safety  and  to  allow  the 
U.S.  Navy  to  conduct  extensive  surface 
sweeps  of  areas  known  to  be 
contaminated  by  live  and  inert  ordnance 
and  areas  suspected  of  being 
contaminated.  This  closure  notice 
represents  those  lands  that  remain 
contaminated  following  the  final  sweep 
and  disposal  effort  by  the  U.S.  Navy. 
Notice  therefore  is  hereby  given  that 
selected  public  lands  adjacent  to  Bravo- 
16,  Bravo-17  and  Bravo-19  Bombing 
Ranges  are  closed  to  all  public  access  to 
ensure  public  safety,  until  further  notice. 

DATCt:  This  closure  goes  into  effect  on 
February  1, 1991.  and  shall  remain  in 
effect  until  further  notice. 

FOR  FUNTHER  INFORMATION  CONTACT: 

Mike  Phillips,  Area  Manager,  Lahontan 
Resource  Area,  Carson  City  District, 
1535  Hot  Springs  Road,  Suite  300, 
Carson  City,  Nevada  89706.  Telephone: 
(702)  885-6100. 

SUPM^MENTARY  INFORMATION:  The 

authority  for  this  closure  is  43  CFR 
8364.1.  Any  person  who  fails  to  comply 
with  this  closure  order  is  subject  to 
arrest  and  fine  of  up  to  $1,000.00  and/or 
imprisonment  not  to  exceed  12  months. 
The  public  lands  affected  by  this  closure 
are  described  as  follows: 

Public  Lands  Adjacent  to  Bravo-16 

ML  Diablo  Meridian 

T.  17  N..  R.  28  E., 

Sec.  21.  all. 
T.  18  N..  R.  28  E., 

Sec.  30.  lots  1-4.  NEy4.  EViNW%. 
EV^SWVt.SEV*: 

Sec.  31,  lots  1-4.  NEV*.  EVU4WVi. 

EViSwy4.SEy4. 

Aggregating  Approximately  1889  Acres. 
Public  Lands  Adjacent  to  Bravo-19 
Mt.  Diablo  Meridian 

T.  16  N..  R.  30  B.. 
Sec.  1.  lots  2-4.  SWV«iNEV^,  S%NWy4. 

swy4,  wviSEy4; 

Sec.2.lotsl-4.SViNV«,SK: 
Sec.  11.  all: 

Sec  12.  WMEVi.  WM: 
Sec.l3.WV^EV^.WVi; 
Sec.  14,  all: 
Sec.  23,  all: 

Sec.24.WMEV^.WVi.    . 
T.  16  N..  R.  30  E.. 
Sec.  32.  SEV^: 
Sec.  33,  SVk. 

Sec  35,  SVk. 

Aggregating  Approximately  5490  Acres. 


Ffwhwl  Refbter  7-  V^h  aa.  Na^lZ  /  Friday.  9^vmiy  1,  «•!'  /  Notacet 


Publk  Lands  Adiaoant  to  Bawo-17 
MLDimUoMeridhm 

T.  15  N.,  R.  33  E.. 
SecB.l-4.aO: 
S«cS.NB^BVMWW: 

Sec  9.  NEy4.  NV^NWy4,  SEy4NWy4. 

NEy4SWy4,  NV^SEV^: 
Sec.  10,  NV4,  NVISV4.  EV4SWy4SWy4, 

SEy«swy4.  svkSEy4; 

Sec  11,  all: 
Sec.  12.  all; 
Sec  13.  Uy»,  HVtSVt,  NEy4SEy4SW%. 

N^SMSEy4.  SEy4Swy4SEy4.  s^SEy4 

SEy4: 
Sec.  14.  NEy4.  NEy4NWy4.  N%NWV4 

Nwy4.  NV4SEy4Nwy4,  NEy4SEy4. 

T.  16  N.,  R.  33  E.. 
Sec.  1.  lots  1, 2, 3, 4.  SWiVt.  S%:  that 

portion  south  of  U.S.  Hwy.  SO; 
Sec  2.  lots  1  and  2.  SVU^V^,  that  portion 

south  of  U.S.  Hwy.  50,  EV4SEy4; 
Sec.  3.  SMNEy4.  that  portion  south  of  U.S. 

Hwy.  SO; 
Sec  11,  NE%NEV4.  BVU4W%NEy4; 
Sec.  29,  WVi.  SEV4: 
Sec  32,  NEy4.  NEy4SEV^ 

Sec  33,  Nwy4.  N%swy4.  SEy4Swy4.  SEy4. 

T.  18  N.,  R.  33  Vi  E.. 

Sec.  1,  that  portion  south  of  U.S.  Hwy.  50. 
T.  15  N..  R.  34  E., 

Sees.  S-8,  all; 

Sec9,W%WV^: 

Secl6,WVkWVi: 

Sees.  17-18,  all: 

Sec  19.  NEy4,  NEy4NWy4.  NV4NEy4SEV4, 

SEy4NEy4SEy4;  NEy4NWy4SEy4; 
Sec  20.  N\4,SWy4.  N%SEy4: 
Sec.  21,  WV4NWy4.  NWy4SW^4. 
T.  16  N.,  R.  34  E., 
Sec  4,  WV^,  that  portion  south  of  U.S.  Hwy. 

50; 
Sec  5,  that  portion  south  of  U.S.  Hwy.  SO; 
Sec  6,  that  portion  south  of  U.S.  Hwy.  50; 
Sec  8,  EM,  EV^WM,  EVt^WNWNVt. 

excepting  therefrom  any  patented  mining 

claims; 
Sec  9.  WV^.  excepting  therefrom  any 

patented  mining  claima; 
Sec.  16,  VI  Vt,  excepting  therefrom  any 

patented  mining  daims: 
Sec  17,  E>4NEM.  NVVViNEV^  NMNW^ 

NEy4Swy4,  SMiSwy4,  NViSEV^, 

excepting  therefrom  Navy  withdrawn 
lands  and  any  patented  mining  daian; 

Sec  2a  WViNEy4.  SEKNEV4.  EVbWV^ 
EV^EMWViWM.  SEy4.  excepting 
dterefron  any  patented  aining  daiias; 

Sec.  21.  EWNyt.  WViSWy4.  excepting 
therefrom  any  patented  lining  rfnimf; 

Sec  28.  WV4; 

Sec.  29.  E%,  EHWV4.  EV4EHWV4WVi; 

Sec  32.  EVi,  EV^WM,  EMEVkWViWVi; 

Sec  33,  WVi. 

Aggregating  Approxhnately  IT.  085  Acres. 

Dated  this  24th  day  of  January  1991.  • 
KeUy  M.  Madigan, 

Acting  District  Manager.  Carson  City  District 
[FR  Doc  91-2387  Filed  1-31-91;  8:45  am] 

■HXMQ  COOC  4310-HC-M 


{ID-030-01-4212-13] 

Intent  to  Prapara  a  Planning 

t  to  Hw  BigOaaart 


agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  Prepare  ■ 
Planning  Amendnient  to  the  Big  Desol 
Management  Framework  Plan. 

summary:  The  following  described 
public  land  in  Bingham  County,  Idaho 
will  be  examined  for  possible  disposal 
by  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U3.C  1718: 

Boise  Meridian,  Idaho 

T.  1  S..  R.  36  E..  sec.  34.  lot  15. 
Total  Selected  Public  Land  3.69  acres. 

If  the  lands  are  found  to  be  anitable 
for  diqMsal  the  United  States  will 
acquire  by  exchange  the  foUowing 
described  private  land  of  equal  value 
from  Jeff  Stieglitz  (IDI-27705): 

Boise  Meridian,  Idaho 

T.  2  S.,  R.  36  E., 
Sec  3,  Lot  4  (portion). 
Total  Offered  Private  Land  5.00  acres. 

For  a  period  of  30  days  fix>m  the  date 
of  publication  of  this  Notice,  interested 
parties  may  submit  comments  to  LeRoy 
Cook,  Big  Butte  Area  Manager.  Bureau 
of  Land  Management.  940  Liiux>ln  Road. 
Idaho  Falls.  Idaho  83401. 

Dated:  January  23, 1991.  • 
Llojrd  H.  Ferguson, 

District  Manager. 

(FR  Doc  91-2354  Filed  1-31-91:  8:45  am] 

BIUJNO  CODE  4310-OO-M 


[10-030-01-4212-13] 

Intent  To  Prepare  a  Planning 
Amendment  to  the  Little  Lost/Birch 


agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  Intent  to  Prepare  a 
Planning  Amendment  to  the  Little  Lost/ 
Birch  Creek  Management  Framework 
Plan. 

summary:  The  following  described 
public  land  in  Butte  County.  Idaho  will 
be  examined  for  possible  disposal  by 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976, 43  U5.C.  1716: 

Boise  Meridian,  Idaho 

T.  8  N.,  R.  28  B.. 

Sec  31.  fets  3  aad  4.  BVbSWK. 
T.7N..R.27E.. 

Sec  1.  lots  1  to  S,  incloaive.  SHN^ 


T.7N..R.28E.. 

Sec.  5,  WWSWy4: 

Sec.  8,  lots  1  to  5.  hiclwtive.  roy4NWr%.  S% 
NBH,  NEt^SEK: 
T.5N,R.»E, 

Sec  5,  SEy4NEy4; 

Sec  14.  SV«SEV4. 

Total  Selected  Public  Lands  1037.W  acres. 

If  the  lands  are  found  to  be  suitable 
for  disposal  the  United  States  wiQ 
acquire  by  exchange  the  following 
described  private  land  of  equal  vahie 
from  Jerry  Pancheri  (iDI-27422): 

Boise  Meridian.  Idaho 

T.9N..R.27E.. 

Sec  20.  NEKNEM; 

Sec.  28,  NWi^NE^ 
T.9N.,R.26E, 

Sec.  19.  SEV4; 

Sec20.SW%: 

Sec  30.  NEVt.  NE%SE\4. 
T.  11  N..  R.  28  E.. 

Sec  33.  WVbNEV^  NEHNWK.  SEVti 

Sec  32.  NEy4. 

Total  OKered  Private  Land  1048  i 


For  a  period  of  30  days  from  the  date 
of  publication  of  this  Notice,  interested 
parties  may  submit  comments  to  LeRoy 
Cook.  Big  Butte  Area  Manager,  Bureau 
of  Land  Management,  940  Lincoln  Road. 
Idaho  Falls.  Idaho  83401. 

Dated:  Jainiaiy  18. 1991. 
Gary  L  BBss. 
Acting  District  Manager. 
(FR  Doc.  91-2355  Filed  1-31-91: 8:45  am] 

BHXMQ  CODE  43W-OG-M 


(CA-060-01-441IH)4-ADVB] 

Mealing  of  Itw  CaW omia  Daaart 
District  Adviaory  CouncM 

SUMMARY:  Notice  is  hereby  givea  in 
accordance  with  Public  Laws  92-463 
and  94-^79.  that  the  California  Desert 
District  Advisory  Council  to  the  Bureau 
of  Land  Management.  U.S.  Department 
of  the  Interior,  will  meet  in  formal 
session  Thursday,  February  21. 1991 
from  8  a.m.  to  5  p.m..  and  Saturday. 
February  23, 1991,  from  8  a.m.  to  5  p.m.. 
in  the  Comfort  Inn  meeting  room  at  8000 
Parkway  Drive  in  La  Mesa,  California. 

Agenda  items  for  the  meeting  will 
include: 

— ^Introduction  of  the  new  Desert  District 
Advisory  Council  members  and 
election  of  Council  Chairperson  and 
Vice  Chaiiperson. 
— Desert  tortoise  issues,  including  ao 
update  on  sheep  and  cattle  grazing 
section  7  consultation.  (The  CaHfbmia 
Desert  District  Advisory  Cotoictl 
functions  as  the  Desert  Tortoise 
Cooitkaating  Committwe  during  this 
portion  of  the  meeting). 


^M*^  Itoi&tor'/  V<ii  56.  Nd.^22  /  Wd^^!  feUiVy'L^^sfa'?  t?<^ 


—An  update  tnm  the  CaUfomia  Deeert 
Distiict't  Puturing  Committee, 
inchiding  a  utility  cofridor  report 

—A  report  on  and  discuMion  of  the 
Draft  South  Coast  Resource 
Management  Plan,  the  mafor  focal 
point  for  this  Advisory  Council 
meeting. 

— ^A  briefing  on  the  content  of  and 
schedule  for  the  California  Desert 
Conservation  Area  Plan  Amendments 
Environmental  Assessment;  and  on 
the  Recreation  and  Desert  Tortoise 
Management  Amendments 
Environmental  Impact  Statement. 

On  Wednesday,  February  20, 
members  of  the  Council  may  take  part  in 
an  optional  field  tour,  which  will  depart 
from  the  California  Desert  District  office 
in  Riverside  (lesS  Spruce  Street)  at  8 
ajn.  Participants  will  travel  on  back 
roads  throv^  Riverside  County  to 
review  issues  related  to  recreation, 
livestock  grazing.  Recreation  and  Public 
Purposes  Act  leases,  and  land 
development.  The  tour  will  conclude  in 
La  Mesa  at  approximately  5  pjn. 

On  Friday.  February  22,  from  7:30  a.m. 
to  5  p.m..  Council  members  will 
participate  in  an  additional  field  tour  of 
the  South  Coast  region.  This  tour  will 
focus  on  the  border  region  of  San  Diego 
County,  including  the  large  block  of 
public  land  at  Otay  Mountain.  The  tour 
will  assemble  at  the  Comfort  Inn,  8000 
Parkway  Drive  in  La  Mesa  on  Friday 
morning  at  7:15  a.m. 

All  Desert  District  Advisory  Council 
meetings  are  open  to  the  public.  Time 
for  public  comment  may  be  made 
available  by  the  Council  Chairman 
during  the  presentation  of  various 
agenda  items,  and  is  scheduled  at  the 
end  of  the  meeting  for  topics  not  on  the 
agenda. 

The  public  is  welcome  to  participate 
in  the  field  tours,  but  should  plan  on 
providing  their  own  transportation, 
drinks,  and  lunch.  Anyone  interested  in 
participating  in  the  tours  should  contact 
BLM  as  (714)  27B-6383  for  more 
information. 


I  Contact  the  Bureau  of 
Land  Management  California  Desert 
District  Public  Affairs  Office,  1805 
Spruce  Street  Riverside,  California 
92507;  (714)  728-6383. 

Dated:  January  24, 1901. 
G«caU  B.  MUw. 
District  Manager. 
(FR  Doc  91-23U  Filed  1-31-91: 8:45  am] 


(AZ-0aiM83t^4ai 

PtMMfibt  Dtolilcl  Advltocy  CouncHi 
Lowftr  Qto*PliOM)ta  Qfuing  Advisory 
Bowd  wtd  Kln9nMn  Qi'uInQ  Advtoocy 


:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  tour  scheduled  for 
Phoenix  District  Advisory  Council. 
Lower  Gila-Phoenix  Grazing  Advisory 
Board,  Kingman  Grazing  Advisory 
Board. 

DATIS:  March  8, 1991. 
AOONCSMS:  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona 
summary:  The  Phoenix  District 
Advisory  Council,  Lower  Gila-Phoenix 
Grazing  Advisory  Board  and  Kingman 
Grazing  Advisory  Board  of  the  Bureau  of 
Land  Management  will  meet  March  8  at 
the  Phoenix  District  Office,  2015  West 
Deer  Valley  Road,  Phoenix,  at  7:30  a.m. 
From  there  they  will  depart  for  a  tour  of 
the  Santa  Maria  Ranch  Allotment 
located  approximately  30  miles  north  of 
Wickenburg,  Arizona. 
SUPflCMCNTAflV  intommation:  The 
Bureau  of  Land  Management  welcomes 
the  participation  of  any  interested 
member  of  the  public.  Members  of  the 
public  wishing  to  join  the  tour  should 
contact  Anna  Maria  Adamo  of  the 
Phoenix  District  Office  at  (602)  863-4464 
for  more  information.  Depending  upon 
how  many  people  request  to  attend  the 
tour,  interested  persons  may  be  asked  to 
provide  their  own  transportation. 

Dated:  January  22, 1991. 
Heaii  R.  BiMoo, 

District  Manager. 

(PR  Doc.  91-2388  Filed  1-31-91:  8:45  am) 

SNJJNO  COOC  4310-3a-« 


(Docket  Na  CA-05»-0»-4212-11:  CA  26594] 

Rftslty  Action  Shasta  County,  CA; 
Corrsction 

aocncy:  Department  of  the  Interior, 
Bureau  of  Land  Management 
action:  Correction  to  Notice  of  Realty 
Action:  Realty  Action;  Shasta  County, 
California. 


;  The  Notice  of  Realty  Action 
published  on  Friday,  November  23, 1990, 
in  Volume  55,  No.  228  of  the  Federal 
Register.  Page  48916,  is  hereby  corrected 
as  follows: 

The  legal  description  should  read 
"Sec  14.  lot  18,  portion  of;  lots  17, 2a  21 

*  *  •"instead  of Sec.  14,  lot  16; 

portion  of  lots  17.  20.  21.  *  *  *."  Also. 


the  first  aliquot  part  description  in  line  6 
of  the  legal  description  should  read  "El/ 
2SE1/4"  not  "E1/4SE1/2". 

FON  FURTHtll  MTONMATION  CONTACT: 
Mark  Morse,  Area  Manager,  (916)  246- 
5325. 

Mark  T.  Mona, 

Area  Manager. 

(FR  Doc.  91-2357  Filed  1-31-91: 8:45  am] 

HUNM  coot  43W-40-M 


(ID-030-01-4212-111 

Intsnt  To  Prapara  a  i 

Amandmant  to  ttia  PocataNo  Rasourca 

Managamant  Plan 

aocncy:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
planning  amendment  to  the  Pocatello 
Resource  Management  Plan. 

summary:  The  following  described 
lands  in  Bannock  County,  Idaho  were 
returned  to  federal  ownership  (BLM) 
from  the  State  of  Idaho.  Department  of 
Parks  and  Recreation.  The  Bureau  of 
Land  Management  will  prepare  a  plan 
amendment  for  the  long-term 
management  of  the  newly  acquired 
lands. 

BoiH  Meridian,  Idaho 

T.  7  S.,  R.  36  E.. 
Sec.  34.  EV^SE>/4. 

Sec.  2.  lot  4.  SWy«r4Wy4.  WV4SW%: 

Sec.  3.  lot  1.  SV4NEV4.  EV4SEy4SWy4,  SE%; 

Sec.  lONEVi.  E^EV4NWy4.  NV4SEy4.  EV4 

SW^SEV4,  SEV^SEV4: 
Sec  11.  WV4WV4; 
Secl4.W%; 
Sec  15.  NEV^NEVi.  E^SEV4NEy4,  EVtVM 

SE%; 
Sec  22.  EV^NEy4NEVi.  SEV^NEM,  EV^SEy4. 

E>^NWy4SEy4: 
Sec.  23,  NWy4.  WV4SW%: 
Sec.  26,  NWViNWV^.  SV4NWy4.  SWy4: 
Sec  27.  EMNEK: 
Sec.  34.  SEV4NE%.  NEy«SEy4,  NViSE% 

SEV^.  SEV^SE%SE\4: 
Sec  35,  WV4,  SWy4NE%,  WV4SEy4. 
T  9  S.  R.  36  E., 
Sec'2,  loU  3, 4.  and  5.  SViNVi.  SEy4SWy4. 

NViSWM. 
Total  Acquired  Public  Lands  3.137.54  acres. 

Among  the  management  options  to  be 
addressed  is  a  Recreation  &  Public 
Purpose  application  from  the  Boy  Scouts 
of  America  (IDI-27984)  for  668  acres  in 
the  following  described  public  lands. 

Boiaa  Meridian.  Idaha 

T.8S.,R.36E., 
Sec.28,WMWViSWV^; 
Sec  27,  EViSE^: 
Sec  34,  EHEVi; 


Ffflernl  Ragj^tBf,/  ,Vp^.5fl,  ISq.  ^  /  f^day,  Eebr^yy  1.,^9I>1,7  Hp^pef 


jS31 


Sec  35.  yVViWVi,  SEy4Swy«. 

T  fi  S.  R.  36  E* 

Sec'2,  lot  5,  swy4Nwy4.  swy4Sw%.  ev4 

WV4; 
Sec.  3,  lot  1. 

For  a  period  of  30  days  from  the  date 
of  publication  of  this  Notice,  interested 
parties  may  submit  comments  to 
Wallace  Evans,  Pacatello  Area 
Manager,  Bureau  of  Land  Management 
Federal  Building,  250  South  4th,  room 
172,  Pocatello,  Idaho  83201. 

Dated:  January  22, 1991. 
Lloyd  H  Ferguaon, 
District  Manager. 

[FR  Doc.  91-2358  Filed  1-31-91: 8:45  am] 
BIUJNQ  coot  4S10-OO-M 


[O-910-Q1-O41 1-4214-11;  NMNM  1004] 

Propoaad  Continuation  of  Withdrawal, 
Amandmant;  Naw  Maxico 

aoency:  Bureau  of  Land  Management 
Interior. 

action:  Amended  notice. 

summary:  The  Proposed  Continuation  of 
Withdrawal  of  62a39  acres  for  the 
Bureau  of  Reclamation  published  in  the 
Federal  Register  on  May  14, 1985,  is 
amended  as  outlined  in  the 
supplementary  information  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT 

Clarence  P.  Hougland,  BLM,  New 
Mexico  State  Office.  P.O.  Box  1449, 
Santa  Fe,  New  Mexico  87504,  505-988- 
6071, 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Register  notice  appearing  in 
Federal  Register  Document  85-11557, 
published  at  Page  20137  in  the  issue  of 
Tuesday.  May  14, 1985  (Vol.  50,  No.  93), 
is  hereby  amended  to  show  the  term  of 
the  continuation  from  5  to  20  years  as 
follows: 

The  fourth  line  in  the  summary  which 
reads  "Reclamation  continue  for  an 
additional  5"  is  hereby  corrected  to  read 
"Reclamation  continue  for  an  additional 
20." 

The  fifth  line  in  the  second  paragraph 
after  the  title  "For  Further  Information 
Contact"  which  reads  "a  period  of  5 
years  pursuant  to  section"  is  hereby 
corrected  to  read  "a  period  of  20  years 
pursuant  to  section." 

Dated:  January  23, 1991. 
MoDte  G.  Joidan. 
Associate  State  Director. 
[FR  Doc  91-2368  Piled  1-31-91;  8:45  am] 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  318191 

Examption;  Maaaachuaatta  Cantral 
RaNroad  Corporation— Trackaga 
RIghta  Examption— Cantral  Varmont 
RalNray,  Inc. 

Central  Vermont  railway.  Inc.,  has 
agreed  to  grant  overhead  trackage  rights 
for  intermodal  traffic  to  Massachusetts 
central  Railroad  Corporation  over  its 
line  between  milepost  63.0  (Palmer 
Subdivision)  at  palmer,  MA,  and 
milepost  2.6  (Swanton  Subdivision)  at 
St.  Albans,  VT,  a  distance  of  241.85 
miles.  The  trackage  rights  were  to 
become  effective  on  or  after  January  24, 
1991. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  tiie 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  James  E. 
Howard,  Kirkpatrick  &  Lockhart  One 
International  Place,  Boston,  MA  02110. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN  354  LC.C.  605 
(1978),  as  modified  in  Mendocino  Coast 
Ry.,  inc. — Lease  and  Operate,  360 1.CC 
653  (1980). 

Dated:  January  28. 1991. 

By  the  commission,  David  M.  Konsdmik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

[FR  Doc  91-2420  Filed  1-31-91;  8:45  am] 
BNJJNa  COOC  TMS-ei-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Adminiatration 
[Docket  Na  89-571 

Edward  V.  Avakian,  Jr^  PhJ).; 
Ravocatton  of  Raglatratlon 

On  June  27, 1989,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Edward  V.  Avakian. 
Jr..  I%D.  (Respondent),  of  University  of 
the  Pacific  School  of  Miannacy.  751 
Bookside  Road,  Stockton,  CaMomia, 
seeking  to  revoke  DEA  Certificate  of 
Registration  RA0111345,  as  a  researdier 
in  Schedules  n  and  IV,  and  to  deny  any 
pending  applications  for  renewal  of  such 
registration.  The  statutory  basis  for 
seeking  the  revocation  of  Respondent's 


DEA  Certification  of  Registration  was 
that  his  continued  registration  was 
inconsistent  with  the  public  interest  as 
set  forth  in  21  U.S.C.  823(f). 

Respondent  through  counsel 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Francis  L 
Young.  Following  prehearing 
procedures,  a  hearing  session  was  held 
before  Judge  Young  in  San  Francisco, 
California,  on  January  9, 10  and  11, 1990. 
On  March  20, 1990,  the  administrative 
law  judge  issued  his  opinion  and 
recommended  ruling,  findings  of  fact 
conclusions  of  law  and  decision. 
Pursuant  to  21  CFR  1316.66,  Government 
counsel  filed  exceptions  to  Judge 
Young's  opinion  and  recommended 
ruling  and  Respondent  filed  a  response 
to  these  exceptions.  On  May  18, 1990, 
Judge  Young  transmitted  the  record  of 
these  proceedings,  including  the 
Government's  exceptions  and 
Respondent's  response  thereto,  to  the 
Administrator. 

On  June  21, 1990,  and  Immediate 
Suspension  of  Edward  V.  Avakian's 
registration  was  issued.  The  Immediate 
Suspension  was  based  on  relevant 
information  that  came  to  the  attention  of 
the  Drug  Enforcement  Administration 
after  the  hearing.  Following  the 
suspension,  the  file  was  sent  back  to  the 
Office  of  the  Administrative  Law  Judges, 
for  further  proceedings  relating  to  the 
immediate  suspension.  On  July  6, 1990, 
Administrative  Law  Judge  Mary  Ellen 
Bittner  issued  an  order  for  prehearing 
statements.  The  Government  timely  filed 
a  prehearing  statement  but  Respondent 
did  not  file  any  response  to  the  July  6, 
1990  order.  On  August  27, 1990,  Judge 
Bittner  issued  an  order  providing  the 
parties  to  October  1. 1990,  to  file 
affidavits  or  other  documents.  Again 
Respondent  failed  to  respond;  however, 
by  letter  dated  September  11, 199a 
Franklin  Stephenson.  Esquire,  who  had 
represented  Respondent  in  the 
proceedings  before  Judge  Young, 
informed  Judge  bittner  that  he  no  longer 
represented  Edward  Avakian.  On 
October  11. 199a  Judge  bittiier 
transmitted  the  record  of  these 
proceedings  to  the  Administrator. 

In  his  opinion.  Administrative  Law 
Judge  Francis  Young  found  that  Edward 
V.  Avakian  was  registered  with  the  Drug 
Enforcement  Administration  as  a 
researcher  in  Schedules  n  and  IV. 
Responsent's  research  concerned  the 
eflfects  of  prolonged  use  of  cocaine  on 
the  heart  and  involved  the  injection  of 
solutions  containing  pharmaceutical 
cocaine  into  rats  and  rabbits.  On  July  7. 
1967.  T3RA.  investigators  met  with 


R^^ttor  I  Vol.  W.  No^  M  /  ,Priday.  Febniiy  1,  iWW  /  Ng^cfs 


R—poudeut  to  condact  «n  «iwft  of  Idi 
record*.  Rnpondaif  b  recordt  were 

COHIfWOX,  XUBttf  SSd  S6|Hnet  did  uW 

investigators  were  unalUe  to  ascertato 
with  any  teaaonabh  degree  of  certainty. 
BO'w  fliacn  cocaice  Nesp^Roent  eeeo 
durng  the  penod  selected  for  aodn. 
Respondent  stated  Siat  be  Ad  net 
recoPQ  tne  i|tmBifles  of  cocanc  ttseo  tn 
certain  traiaing  denoBsti  atiutis  aad  Ad 
not  aivfoys  reoopo  vie  ^uanuvy  of 
cocaioe  ttaf  tie  aseo  wtien  ae  was 
saiiiHi  lug  one  of  his  expci  inentaf 
aniraak.  Respondent  waa  teU  Aen,  in 
1967,  that  he  nooM  no^Hy  ns  record 
Keeping  to  coRpiy  iwtn  tne  appncaMe 
DEA  regulations.  ATaldan  aneged  oiat 
tie  nao  t)een  onaware  oi  tiie  DEA 
regulatioBs  prior  to  the  visit  of  the 
inve^jgavorB. 

On  or  atwnt  October  10, 196Bi 
Respondent  telephoned  a  detective  in 
the  {oca*  neiifTs  ofnce  who  irved  near 
Respondent's  none  and  reported  that 
someone  has  stolen  some 
phamaceuticai  cocaine  from  his  bone. 
Respondent  told  the  detective  that  diere 
had  been  no  windows  or  doors  broken 
but  tnat  tnere  were  lioies  in  tlie  screen 
wfitcn  vreaiu  aflo^v  people  to  enter  Ms 
hone,  ine  ofdy  ning  that  was  Bussing 
^roR  ine  noase  vras  nve  smen  antofint  ev 
cooaBe*  Reaponoenf  vOM  cue  Qeiecn^^c 
that  he  kept  mky  one  gran  0f  tfm 
oocsme  st  nis  resiosBoe  iop  bm^cirv 

BUoI^^^SHBOR  eO  aCSBp  vvOSnIV  B\  nl8 

re^vvBQ  uWii  rcpon  ^nfn  vKA  in 
coMH<^im  wJni  tns  tlien  of  oocsine 

On  faauary  17.  mt.  DEA 
iniwOTigators  cwKlucieQ  SBotlier  aaoit. 
Again  Responaenfrs  ssooros  i^rere 
incomplete  and  imprecise.  Tne  awBt 
revealed  a  rimtage  in  Respondents 
inventory  of  M0.4B7  grams  of 
pnai  macetactal  cocaines  15^9d  percent  of 
the  total  quandty  for  wbidi  Respondeat 

vrw  vuvxmmamv  usring  xnc  pvfivQ 

covered  by  the  aoAt  Tbe  andR  dso 
revealed  a  ladi  of  secority  in  Avaldan's 
ofifee. 

Based  on  the  evidence  presented  at 
the  hearing,  Ind^  "J^raag  believed  tfnt 
Respondent's  fafliues  and  shartcomings 
in  the  past  were  not  sulOcJent  to  letjuiie 
outri^  revooatien  of  Us  DBA 
tetf  stiatiun.  Tte  adarinlstiatlf  e  hw 
lodge  leuuHuuended  iiat  Respondenf  s 
registration  be  extended  cenAtSonaBy 
for  a  period  of  six  monns  and  titat  DEA 
uiveoBgaTors  ne  mrecten  to  restspect 
Reeponient's  records  wiftoat  advance 
nofioe<  ine  pM^ge  funner recommencleQ 
tnat  n  itesiponQeni  s  secoeos  ano 
secanry  ^veve  not  kmbq  m  aocoroasoe 
witn  UoA  reginations,  tie  snoulcl  tw 


required  to  sarrender  his  DEA 
registration.  Judge  Young  forwarded  his 
opinion  to  the  Ariatinistratar  on  May  10, 
199a 

Ob  Maadi  m  Apri  4. 17  and  JO.  awl 
May  2i  and  m  HW,  maapndaataade 

in  excess  of  the  amount  neceaaaiy  lo 
meet  his  research  needs.  The  purchases 
made  on  Aprfl  17  and  90.  and  May  25 
and  30,  were  not  authorized  by  the 
University  and  furthermore,  the 
purchases  on  April  17  and  30  were  made 
using  falsified  requisition  numbers.  Also 
on  or  about  fune  6, 1990,  Respondent 
attempted  to  place  an  order  for  10  grams 
of  cocaine  hydrochloride  wfth  Sigma 
Qiemical  Company,  using  a  falsified 
requisition  number.  Sigma  personnel 
requested  Respondent  to  provide  them 
with  a  copy  of  his  DEA  Certificate  of 
Registration,  fn  complying  with  this, 
Edward  Avaldan  provided  a  copy  of  his 
certificate  on  which  tfie  expiration  date. 
June  3C.  1909.  had  been  altered  to  read 
June  SO.  1990. 

On  lune  24. 19901  Dr.  Avaldan 
obtained  a  quantity  of  pharmaceutical 
cocaine,  pursuant  to  his  research 
registration,  from  a  neai^  hospital 
phennacy.  Hie  cocaine  was  taken  to 
Respondent's  home,  as  opposed  to  his 
laboratory  or  office.  On  June  25. 1990, 
administrative  in^pecdoa  and  search 
warrants  were  execated  at  both  the 
residence  and  the  office.  Evidence  found 
at  Respondent's  home  indicates  that  the 
cocaine  which  he  okrtafaied  the  prcfvioas 
aiienioofi  nSQ  veei)  coneoflseQ  tot  otBer 
than  research  purposes.  Respondent 
was  arrested  and  was  subsequtntly 
indicted  by  a  Grand  Jury  of  the  UiiMed 
States  Oiatriol  Gowt  far  the  Eoatem 
District  of  California.  Dr.  AvaUaa  «»•■ 
chaisflad  with  ^b^aiiufifl  conlvoUad 
substances  by  misrepresentation,  fi'aud, 
forgery,  deca^an  or  —htafiif  in 
violation  of  21  U.S.C.  843(a)(3): 
attempting  to  efctain  cwB^oTled 
substances  by  subterfiqe  in  violation  af 
21  U.S.C.  843(a)(3)  and  846;  and  use  of  a 
conunimiosrtiaR  facility  ia  oomiHling. 
causing  or  facitilBiiag  liie  comotision  of 
a  controlled  substance  felony  in 
vtolatfen  of  21  U.S.C.  M^.  Respondent 
Das  einerea  a  plea  to  lesser  tnctnoecl 
charges  and  awaita  sentencing. 

tne  Administrator  may  revoke  a  DEA 
Ceitiuuate  of  Registration  and  deny  any 
appHcalKMi  for  such  legistutioD  if  he 
detenninea  Inat  the  oontinaed 
registration  of  the  registrant  wood  be 
incoBsisteiit  vflth  the  pnbnc  interest.  21 
D.S.C  flZ3ff)  and  flaila)f4).  Pmsoanl  to 
21  U.S>iC  823(1),  Ae  Awnf  ntsti  atui 
considei  s  the  ToHuwn^g  factors  in 
detenminng  the  ptnoc  iiitei  est.  (1  ]  Tne 
recommendation  of  Ihe  apprupilate  state 


licensing  board  or  professional 
diadpUnary  aiilhoiity;  (2)  the  appticaaTs 
experience  in  dispensing  or  conducting 
research  with  respect  to  contraUed 
substances;  (3)  the  applicant's 
conviction  record  under  Federal  or  state 
laws  relattiig  to  the  manufacttue, 
distribution  or  dispensing  of  controlled 
substances;  (4)  compliance  wfth 
appitcaule  state,  Pederal  or  local  laws 
relating  to  controlled  substances;  and  {5) 
such  oUier  condact  which  may  threaten 
the  public  health  and  safety.  Hw 
Administrator  may  rely  on  any  one  or  a 
combination  of  those  enumerated 
factors.  He  may  give  such  factors  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application 
denied.  See.  Henry  J.  Schwarz,  Jr.,  M.D., 
Docket  Na  68^U.  54  FR  18422  (1988): 
Neveille  H.  Williams,  D.D.S.,  Docket  No. 
87-47. 53  FR  234B5  (1988):  David  E. 
Trawick,  D.D.S^  Docket  No.  88088.  S3  FR 
5326  (1988). 

The  Administrator  cendodes  4mt 
there  is  ample  evidence  to  indicate  that 
the  continued  registratian  <tf  Edward  V. 
Avakian,  jr..  is  inconsistent  with  the 
public  interest  21  U.S.C  823(f).  Edward 
Avaldan,  on  numerous  occasions,  failed 
to:  (1)  Keep  a  biennial  inventory;  (2) 
account  for  cocaine  esed  m  researdi;  (3) 
keep  ceasplele  and  aocurato  leoufda  ef 
cocaine  used  in  researdi;  (4)  provide 
adaqoaAe  accutily  for  kis  coBtoollad 
subataooa  iaveBtory:  and  (5)  take 
adequate  steps  to  guard  against 
diversion  of  hiscoBtroQad  substance 
inventory.  Also,  Respoadent  oiade 
purchases  of  cocaine  hydrochloride  in 
excess  of  the  amount  necessary  for  his 
researdi  and  ahered  the  expiration  date 
of  hia  DBA  Certiftcate  ef  Regiatraden 
from  )iuic  10, 19BB  to  Jwie  30.  tfoa  There 
is  nmpis  evidence  to  support  a 
caocloskn  thart  the  axcaas  oocaine  was 
used  for  iw —iiiiriaai  paqioaps  fafy  Dfe*. 
AvalckHL  Edward  Avairiaa  has  wgaQed 
in  conduct  which  threatens  the  fwUic 
heaUh  and  safety.  'Hiaraibre,  the 
Administrator  condudes  that  the 
registratiao  must  be  revoked. 

Accardiqgly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pureuant  to  the  authority  vested  in  him 
by  21  U.S.C  823,  and  824.  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration  RA01tl43S, 
previously  issued  to  Edward  V. 
Avaldan.  Jr.,  Hi  J3.,  be,  and  it  nereny  Is. 
revoked,  and  any  pendtaig  applica<ioBS 
for  renewal  of  such  tegistrati—  \m,  and 
they  hereby  are,  denied.  Hiia  order  is 
effective  February  1, 1991. 

When  the  Immediate  Suq;>en^n  was 
served  on  Edward  Avakian.  all 
controlled  substances  possessed  by  him 


imder  the  authority  of  his  suspended 
registration  were  placed  imder  seal  and 
removed  for  safekeeping.  21  U.S.C.  624(f) 
provides  that  no  disposition  may  be 
made  of  such  controlled  substances 
under  seal  until  all  appeals  have  been 
concluded  or  until  the  time  for  taking  an 
appeal  has  elapsed.  Accordingly,  these 
controlled  substances  shall  remain 
under  seal  until  March  4, 1991  or  until 
any  appeal  of  this  order  has  been 
concluded.  At  that  time,  all  such 
controlled  substances  shall  be  forfeited 
to  the  United  States  and  shall  be 
disposed  of  pursuant  to  21  U.S.C.  881(e) 

Dated:  January  24. 1991. 
Robflrt  C.  Bonner, 
Admiiu'atmtor, 
(FR  Doc.  91-2333  FUed  1-31-91:  B:4S  am] 
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(Docket  Na  90-33] 

John  E.  BaMonl,  DJ).&,  Cranston.  Rl; 
Haaring 

Notice  is  hereby  given  that  on  April 
10, 1990,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  John  E.  Baldoni,  D.D.S.,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration,  AB8535364,  and  deny 
any  pending  applications  for  a  DEA 
Certificate  of  Registration. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  February  14, 
1991,  commencing  at  9:30  a.m.,  at  the 
U.S.  Tax  Court  Boston  Federal  Office 
Building,  10  Causeway  Street 
Courtroom  1013,  Boston,  Massachusetts. 

Dated:  January  24, 1991. 

Robert  C  Bonner, 

Administrator.  Drug  Enforcement 
Administration. 

[FR  Doc.  91-2335  Filed  1-31-OT:  8:45  am] 

MUJNO  eOOl  441»4»4i 


[Dodcat  No.  90-321 

Ifwin  Qlttfantan,  R.Ph,ySldwlfi 
Ctiamists,  Ltd.;  RavocatkMi  of 
Raglstratlon 

On  March  26, 1990,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Irwin  Gittieman. 
R.Hi./Sidwin  ChemisU,  Ltd. 
(Registi-ant),  at  133  East  58th  Sti«et 
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suite  711,  New  York.  New  York  10022. 
proposing  to  revoke  DEA  Certificate  of 
Registration.  AS1876359,  under  21  U.S.C. 
823(f)  and  824(a)(4).  Mr.  Gittieman  is  the 
owner  of  the  pharmacy.  The  proposed 
action  was  predicated  on  Mr. 
Gittieman's  felony  conviction  relating  to 
controlled  substances.  In  addition,  the 
Order  to  Show  Cause  alleged  that  he 
had  diverted  large  quantities  of 
controlled  substances.  The  Registi-ant 
was  also  unable  to  account  for  large 
shortages  of  controlled  substances, 
resulting  in  the  suspension  of  Mr. 
Gittieman's  state  pharmadst's  license 
and  a  fine. 

By  letter  dated  April  25, 1900,  Mr. 
Gittieman  filed  his  writien  objections 
and  requested  a  hearing  on  the  issues 
raised  in  the  Order  to  Show  Cause.  Hie 
matter  was  placed  on  the  docket  of  an 
administrative  law  judge.  By  letier  dated 
July  17, 1990.  Mr.  Gittieman  witiidrew 
his  objections  and  request  for  a  hearing. 
By  order  dated  August  15t  1990,  the 
presiding  administrative  law  judge 
terminated  the  administrative 
proceedings  before  her  in  this  matter. 

Under  21  CFR  1301.54,  a  registi-ant  has 
thirty  days  from  the  date  of  receipt  of 
the  Order  to  Show  Cause  in  whidi  to  file 
a  writien  request  for  a  hearing.  In  the 
alternative,  a  registrant  may  file  a 
waiver  of  the  opportuiuty  for  a  hearing 
together  with  a  written  response  to  the 
allegations  contained  in  the  Order  to 
Show  Cause.  21  CFR  1301.54(c).  If. 
however,  one  fails  to  timely  request  a 
hearing,  he  shall  be  deemed  to  have 
waived  his  request  for  a  hearing,  unless 
he  shows  good  cause  for  such  failure. 
When  a  registrant  is  deemed  to  have 
waived  his  opportunity  for  a  hearing,  the 
Administrator  may  issue  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.57.  21  CFR  1301.54(d).  (e). 

In  that  Mr.  Gittieman  withdrew  his 
request  for  a  hearing  on  the  issues 
raised  hi  the  Order  to  Show  Cause,  he  is 
deemed  to  have  waived  his  opportunity 
for  a  hearing,  and  the  Administrator 
hereby  enters  his  final  order  in  this 
matter  based  upon  the  investigative  file 
before  him.  21  CFR  1301.57. 

The  Administrator  finds  that  in  1976. 
following  a  hearing  before  the  New  York 
State  Health  Department  the  Registrant 
was  fined  $2,500.00  based  on  an  audit 
and  subsequent  investigation  wdiich 
showed  that  the  i^iarmacy  filled  several 
forged  prescriptions  for  controlled 
substances  and  also  could  not  account 
for  large  shortages  of  controlled 
substances.  In  1978,  the  state 
subsequentiy  suspended  Mr.  Gittieman's 
pharmacist's  license  for  one  year,  and 
stayed  all  but  three  months  of  the 
suspension. 


In  1979,  Mr.  Gitileman  illegally  sold 
controlled  substances  to  individuals, 
induding  undercover  officers,  for  other 
than  legitimate  medical  purposes  and 
outside  the  scope  of  the  pharmacy's 
legitimate  practice.  For  approximately  a 
year  and  a  half,  a  cooperating  individual 
conducted  illegal  controlled  substance 
transactions  with  Mr.  Gittieman  at  his 
pharmacy.  He  often  had  prescriptions 
for  controlled  substances  filled  for  no 
legitimate  medical  purpose  two  or  three 
times  a  week  at  the  pharmacy.  Mr. 
Gittieman  never  questioned  the  different 
names  of  the  purported  prescribing 
physicians  on  the  prescriptions  even 
when  the  cooperating  incUvidual 
admitted  he  had  obtained  these  names 
from  a  telephone  book. 

Another  cooperating  individual 
admitted  that  he  prepared  forged 
prescriptions  for  controlled  substances 
for  Mr.  Gittieman,  who  had  asked  for 
them  to  cover  his  illegal  sales  of 
controlled  substances  to  other 
individuals. 

With  the  information  received  from 
these  cooperating  individuals,  a  DEA 
Spedal  Agent  made  three  undercover 
buys,  totalling  1,050  tablets  of  Dilaudid. 
at  the  pharmacy.  On  June  15, 1983,  a 
DEA  Spedal  Agent  gave  a  pharmacist  at 
the  subject  pharmacy  two  New  Yoiic 
triplicate  prescriptions  and  $2,400.00, 
and  received  300  Dilaudid  4  mg.  tablets 
in  retiim.  On  July  1, 1983,  the  DEA 
Spedal  Agent  presented  two  New  Yorit 
triplicate  prescriptions  with  different 
patient  names  and  $2,400.00  to  the  same 
pharmacist  Gary  Levine,  and  received 
300  Dilaudid  4  mg.  tableU.  On  July  11. 
1983,  the  DEA  Spedal  Agent  presented 
three  New  Yoric  triplicate  presaiptions 
bearing  different  patient  names  and 
$3,400.00.  In  exchange,  Mr.  Levine  gave 
the  Agent  450  Dilaudid  4  mg.  tablets. 
When  these  prescriptions  were 
recovered  later,  they  bore  different 
dispensing  dates  and  listed  Mr. 
Gittieman  as  the  dispensing  pharmadst 

The  DBA  investigation,  which 
induded  the  three  undercover  buys, 
revealed  that  Mr.  Gittieman  and  others 
at  the  subjed  pharmacy  diverted  man 
than  90,000  dosage  units  of  Dilaudid  4 
mg.  tablets  in  five  months.  During  this 
time,  large  quantities  of  other  controlled 
substances  were  also  diverted  from  the 
pharmacy,  induding  Quaalude  and 
Lotusate.  The  diversion  induded  the 
illegal  sale  of  the  drugs  and  the  unlawful 
filling  of  fraudulent  and  forged 
prescriptions.  This  investigation  resulted 
in  Mr.  Gittieman's  conviction  on 
November  13. 1968,  hi  the  United  States 
Distiict  Court  for  tiie  Soutiiem  Distiict 
of  New  Yori^  by  plea  of  guilty,  on  one 
count  of  conspiracy  to  distribute 
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conlrolad  nbstaacas,  ia  Tiolatran  of  21 

use  Me.  nz.  an(«Hi)  and  (bKiKA). 

and  M3(«K4)(A).  He  was  placed  on 
probattaa  for  two  years,  ordered  to 
perform  ISO  koart  afcoamwity  service 
aad  to  pay  a  fioa  of  $2SJtOjCa. 

Based  apoB  liw  aborre-deacribad 
coavictiaa  and  nndeiiying  acts,  aa  weU 
as  dte  prenoos  state  adiaa  takm 
agamat  Mr.  Grtrieaaa  and  (he  phannacy 
and  tfaeae  andeilyiDg  acts,  wt 

Aiiminiatrmlnr  taMrlmiw  tfae  OOntimiad 

registration  of  inm  Gittisnan  d/b/a 
Sidwin  CbeaoiBte  is  iaconaislent  with  tfae 
public  inteiwat  parsaant  to  21  \JS.C 
824(aM4)  aad  B23(f).  and.  tfierefare.  it 
must  be  revoked. 

{Htrsnaat  lo  the  aalharity  vested  in 
him  by  21  U.S.C.  BM  and  823  aad  21 CFR 
aiOCHb).  the  Admiaistrator  of  the  Dn« 
Enforceaieiit  AdauaistratioB  hereby 
orders  that  the  rcfistratiaa  ef  Iiwib 
Gityanaa  RJk,  d/b/a  Sidwta  Chemists 
be,  and  it  is  hereby,  revoked.  This  order 
is  effective  oa  Febraaiy  1,  VSBfL 

Dated  January  24, 1991. 
Robwt  C  BQoav. 
Admrm&ator. 
[FR  Doc  91-23M  Ffled  1-31-tl;  8:45  am) 
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[DochalllOwM-XT] 

wryMiltedy  Wartey.  OlOS^  Grantiag 
of  nartriclad  Waglalratlan 

On  March  3S,  IMS.  the  Deputy 
Assistast  AdariBistratoc.  Office  of 
DfrersioB  Control.  Di^g  BftforcenieBt 
Administration  (DBA)  issoed  an  Order 
to  Show  Cattse  to  WyeA  Hardy  Worley. 
D.D.S.  (Respondent)  of  2Me  B  Airline 
Drire,  Bossier  Qty,  Louisiana  71111. 
proposing  to  deny  his  appBcation. 
execoted  on  September  21, 1968,  for 
registoatiuii  as  a  practitioRer  onder  21 
U.S.C  823(f)-  The  Order  to  Show  Cause 
alleged  tliat  Respondent's  registration 
would  be  tnoousistent  wift  tile  pubBc 
interest. 

Respondent  throat^  oeansel, 
requested  alieaitag  on  the  issaes  raised 
by  the  Order  «a  Show  Caaae  aad  ^ 
matter  %aaa  docketed  befate 
Adminialrative  Law  fudge  Mary  EBen 
Bittaar.  PtoBowiag  prehearing 
prooadwres,  a  hewing  waa  heid  in 
Dallas,  Texaa  on  Odaher  91.  IMB.  On 
September  U,  MM.  «m  aihaialaliatiie 
law  ladge  isaaed  her  oyinioa  and 
■acanaaendad  ndiag.  findhtgs  ef  fisd. 
conclusions  of  law  and  decision.  Ne 


issaes  hie  fknl  order  in  this  matter 
based  apon  findings  of  fact  and 
oonchisions  of  law  as  hereinafter  set 
forth. 

Respondent  is  an  ofnl  and 
maxillofacial  swgeoa  and  haa  been 
hcensed  by  tiie  Louisiana  State  Board  of 
Deatistry  since  1963.  Respondeat  bad  a 
20-yaar  Ustoiy  of  coateoled  aid>atance 
abuse,  which  indadad  abase  of  Desoxyn 
and  Diiatidid  He  ordered  large 
quantities  of  oontroUed  sabstaaces  for 
office  ase  ia  19M.  1965.  and  1966.  in 
1985,  Respondent  was  investigated  by 
the  Louisiaia  State  Pohoe  becease  of  his 
unusually  large  purchases  of  Schedale  II 
controlled  aabstances.  iachidiag 
Desoxyn.  a  sJiswdant  drag  ooataiatng 
methajaphetamiiie.  Tins  is  not  a  divg 
used  by  dentists  ia  legitimete  dental 
practice.  The  Louistana  State  Police 
re£eiTed  their  investigative  findings  to 
the  Vice  ftesideat  of  the  Loiristana  Stete 
Board  of  Dentistry.  The  Vice  President 
of  the  dental  board  told  Respondeat  to 
cease  dispensing  Oesoxya  aiMl  write 
prescriptioaa  for  hia  patients  if 
necessary.  ReapiHideitf  coatinaed  to 
purchase  large  quantities  of  Desoxyn. 

In  January  1987.  DEA  Diversion 
Investigators  went  to  Respondent's 
of6ce  to  inspect  his  records  and  stocks 
of  controlled  substances.  Respondent 
told  investigators  he  had  no  inventory  or 
diapensing  records.  He  also  told  the 
investigators  that  he  intended  to  take  all 
the  controlled  substances  on  hand  with 
him  to  Mexico  the  following  day  for  use 
in  his  work  with  the  Indians. 
Respondent  indicated  that  he 
transported  controlled  substances  to 
Mexico  an  many  occaaions  ia  order  to 
treat  the  Indians,  and  had  no  records  of 
the  controlled  substances  he  took  out  of 
the  ceuntiy.  Respondent  was  not 
registered  by  DEA  as  an  eiqperter  nor 
did  he  file  any  of  the  required 
declarations  or  permits  prior  to 
exporting  controlled  substances. 

Respondent  was  addicted  to  Dilautfid 
and  Oiesoxyn  and  was  admitted  to  a 
treatment  program,  of  his  own  volition, 
in  February  1967.  Respondent  left  fliis 
program  against  medical  advice  and 
was  admitted  to  another  program  in 
Louisiana.  He  tdtimalety  successfony 
completed  90  days  of  faitenaive 


5. 199a  ladge  Itaar  fcaaamJWed  iie 
reoord  of  theae  paaceeAigs  la  the 
AcWaistrater.  The  Adninistoator  haa 
consideiad  the  veoaid  ia  Ite  anfiiety  and 
pursuant  la  2i  CFR  13MJ67  kaeeby 


On  June  24, 1987,  we  Deputy  Assistant 
Administratoi.  Office  of  Diversion 
Control  of  the  WA,  issued  an  Order  to 
Miow  Cause  proposing  to  revoke 
Respondent's  prevtons  DEA  Certificate 
of  Registration.  The  Order  to  Show 
Cause  alleged  tint  Respondent's 
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Respondent  requested  a  hearing.  wMch 
was  held  in  New  Orleans.  LooMaaa.  on 


Noveaiber  17, 1987.  On  March  2S,  1968, 
Administrative  Law  }«dge  Francis  L. 
Young  tsswed  his  opinion  and 
recommended  ruling,  frndnigs  of  fact, 
conchwioRS  ef  law  and  decision, 
recommending  to  the  then- 
Administrator  that  Respondent's 
registratioB  be  revoked  because  of 
Respondents  history  of  controlled 
substance  abase  and  tiie  "relatively 
short  "track  record*  of  (Respondent's) 
verified  drug-free  comfition."  Judge 
Young  also  noted  that  Respondent's 
explanation  of  the  extent  of  his  drug  use 
did  not  account  for  die  very  large 
quantities  of  Desoxyn  he  purchased. 

The  then-Administrator  adopted  Judge 
Young's  opinion  and  recommended 
decision  in  Us  entirety,  concluding  that 
"Respondent's  long  history  of  personal 
drug  abuse  in  contrast  to  a  short  period 
of  rehabilitation  and  his  failure  to 
maintain  records  and  to  properly  handle 
controlled  substances  in  his  practice" 
required  revocation  of  Respondent's 
DEA  registration.  Accordingly, 
Respondent's  DEA  registration  was 
revoked  effective  August  15. 196a  See. 
Wyeth  Hardy  Worley.  D.IIS.  Docket 
No.  87-57.  53  FR  26899  (1668). 

Subsequent  to  the  revocation  of 
Respondeat's  previous  DEA  Certificate 
of  Registration,  on  January  23. 1988. 
Respondent  entered  into  a  formal 
consent  agreement  with  the  Loaisiana 
State  Board  of  Dentis^.  TMa  consent 
agreement  imposed  a  five-year 
probationary  period  upon  Respondent 
and  stipulated  that  if  be  either  failed  to 
comply  with  ito  terms  or  waa  foranlly 
charged  writh  a  contivlled  substance- 
related  offense,  las  dental  hcense  W3ukl 
automatically  be  revtdfced  for  the 
balance  of  the  probationary  period.  The 
agreement  also  required  Respondent  to 
continue:  (1)  His  participation  in  and 
regular  attendance  at  aftercare  sesaionr, 
(2)  regxilar  random  urine  screens;  and  (3) 
attendance  at  a  minimum  of  three 
Alcoholics  Anonymous  meetings  or 
Narcotics  Anonsrmoos  meetings  per 
week  for  a  period  of  two  years.  At  die 
hearing  in  tiiis  matter.  Respondent 
testified  that  he  has  been  drug-free  since 
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program  on  February  6, 1987.  and  that  he 
intends  to  remain  drug-free.  He  further 
stated  that  ha  iatenda  to  eoaliaag  to 
attend  Cadaoeas  Clab  meetJogs.  which 
are  designed  to  assist  health  care 
professionals  who  are  addicted  to 
controlled  sirintances  and/or  aicoh<9l.  In 
addition.  Respondent  introduced 
testhnony.  as  weB  as  affidavits,  from 
various  individuals  famifiar  with 
Respondent's  dental  practice  and  his 
problems  with  drugs.  AH  of  tiiese 
individuds  stated  that  Otey  believed 
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that  Respondent  could  be  tivsted  with  a 
DEA  Certificate  of  Rq^atratiMi. 

Respondent  testified  at  (he  heariqg  ia 
this  matter  that  a  DEA  ragisteatioa  is 
necessary  for  the  normal  practice  of  aa 
oral  aad  maxillofacial  anrgeoa,  because 
a  critical  coacon  ia  hia  practice  is  the 
ability  to  alleviate  pain.  Reqpondait 
further  teat^ed  that  since  he  caimot 
handle  controlled  substances,  he  is 
unable  to  administer  general  anesthetics 
or  sedate  patieate  for  procedures  to  be 
performed  in  his  office  and.  as  a  result, 
turns  away  approximately  four  to  five 
patients  per  week.  Also,  dae  to  his  lack 
of  DEA  registration.  Respondent  cannot 
handle  night  emergency  or  trauma  caUs 
and  cannot  cover  for  other  dentists. 
Additionally,  Respondent  testified  diat 
he  must  rely  on  other  dentists  to  write 
prescriptions  for  post-suigery  pain 
medication  for  his  patienta. 

The  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  the 
re^tration  would  be  inconsistent  witii 
the  public  interest.  Pursuant  to  21  U.S.C 
823(f),  "[i]n  determining  the  public 
interest  the  following  factors  will  be 
considered: 

(1)  The  recommendation  of  tfae 
appropriate  State  ticensing  board  or 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Fedml  or  Stete  laws  rela^ig  to 
the  manufacture,  distribution,  or 
dispensing  of  oontroQed  substances. 

(4)  Compliance  with  apphcable  Stete. 
Federal  or  local  laws  relating  to 
coatrolled  sobstanoes. 

(5)  Sodi  other  conduct  which  may 
threaten  the  pablic  health  or  safety." 

It  is  well  estabJtahed  that  these 
factors  are  to  be  considered  in  the 
disjaactive.  Le..  the  Adamdatrator  aiay 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropiiste. 
See.  Hemy  |.  Schwarz.  }r..  M.Dm  Docket 
No.  86-42. 54  FR  16422(1966}:  Neveifle 
H.  WilUama.  D.D.S,  Docket  No.  87-47, 
53  FR  23466  (198^  David  E.  Tra  wick. 
DJIS..  Docket  No.  66-68.  53  FR  5326 
(1988). 

The  administrative  law  judge 
coaohided  that  the  record  dearly 
indicates  tiiat  Bpspoadeat  has  a  history 
of  coakoUed  substance  abuae.  and  that 
hi  the  past  ha  both  handled  controlled 
substances  improperiy  and  failed  to 
maintain  peofer  veoords  of  his 
controlled  sabatanoe  handling.  Judge 
Bittoer  fivther  cmchided.  however,  tiiat 
in  light  of  Respondeat* s  rehabilitative 
efforts,  aB  well  as  his  recagaitioB  and 
acceptance  of  the  reqiOBsibiUfies  that 


acoompany  DEA  registEattoa. 
Respondent's  legiMnBliaa  mmit\  be  la 
the  jMtUk  tetetesL  AcoonUq^,  the 
admiaistralive  law  Judge  moommeaded 
that  the  Admtaustratoryraat 
Respondent's  appUcation  for 
registration,  aubjed  to  the  fallowriag 
restrictions: 

(1)  Respoadant  shall  maintain  ia  his 
office  only  a  suffident  quantity  of 
controlled  aubstenoes  to  administer  to 
patients  for  legitimate  medical  puiposes. 

(2)  Respondent  ahaU  not  diapiignse  any 
controlled  substances  other  Aian  by 
administration  or  prescription  and  shall 
not  prescribe  or  otherwise  dispense  any 
controlled  substances  for  himself  or  any 
member  of  his  immediate  family. 

(3)  Respondent  shall  maintain  a  log  of 
all  contn^d  substances  prescribed  or 
administered  and  shall  provide  that  log 
to  DEA  personnel  upon  request 

The  Administrator  adopts  the  opinion 
and  recommemled  nding.  finfings  of 
fad.  conclusions  of  law  and  dedsion  of 
die  administrative  law  Judge  in  its 
entirety.  When  Respondent's  previous 
IffiA  Certificate  of  Registration  was 
revoked.  Respondent  had  been  drug-free 
for  less  than  one  year.  As  of  the  date  of 
the  hearing  in  this  proceeding, 
Respondent  bad  been  dnig-free  for  more 
than  two  and  a  hiM  years.  Hie 
Administrator  concludes  that 
Respondent  has  demon^ated  a  desire 
to  be  drug  &«e  and  conforra  widi  die 
responsibilities  attendant  to  DEA 
registration.  FarthCT,  diere  is  no 
evidence  of  diversien  of  drogs  by 
Respondent  to  anyone  other  dian 
himself  and  the  restrictions 
recommended  by  the  administrative  law 
judge  should  be  sirffioient  to  preclude  a 
repetition  ct  the  behavior  wUch  led  to 
these  proceedings. 

Accordmgly.  the  Administratof  of  the 
Drug  Enforcement  Administration, 
pursuant  to  te  autimiity  vested  hi  him 
by  21  U.S.C  623  md  28  CTR  6.t00(b). 
hereby  orders  &at  the  application  for 
registration,  executed  on  September  21. 
1988,  by  Wyeth  Havdy  Wortey,  DJ).S., 
be,  and  it  hereby  is.  granted  aaii|ed  to 
the  restrictions  recommended  by  the 
administrative  law  judge. 

Dated:  iamiary  U.  19M. 
Robert  C  Bamv. 
Administralor, 
[FR  Doc.  91-2S8S  ni«d  l-31-«:  MS  m] 
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Jana  W.  Wuchbdoh,  HilL;  Qrmlino  of 
Modifiad  Rogistrafion 

On  ManA  2&  1986.  the  Deputy 
Assistant  Administiatar.  Office  of 


Diversion  Conftrol,  of  the  Drug 
EnforaaawBl  Adminiatratioa  (DEA), 
issued  aa  Order  to  Show  Cause  to  jane 
W.  WucUdch.  MJD.  (Respoodent).  of  86 
Washburn  Road.  Mt  KIsco.  New  Yoik 
10549.  piapusiag  to  deny  her  appltoatkm. 
exBoated  on  Aaguit  Z.  1666.  for 
regiatratloB  wMi  the  DEA  aa  a 
practitioaer  aader  21  USXl  8ZS(f).  Ilie 
proposed  action  waa  predicated  en: 

(1)  Respeadenfs  exuessive  purchases 
of  controUed  subatmoes;  and 

(2)  Respondent's  subsequent 
surrender  of  her  DEA  re^stratson  and 
her  license  to  practice  mecfidne  in  tiie 
State  of  WjroBiing  in  order  to  avoid 
further  sanctions.  Respondent  throng 
counsel,  tiaiely  fSed  a  request  for  a 
hearing  on  the  issues  raisied  by  the 
Order  to  Show  Cause. 

The  hearing  in  tins  matter  was  held  in 
Denver,  Colorado  on  February  27, 1990. 
Adraimstrative  Law  Judge  Mary  EUen 
Bittoer  presided.  On  September  26, 1990, 
Judge  Bittner  issued  her  opinion  and 
reoonunended  ruhng,  findings  of  fact 
conclusions  of  law  and  decision.  On 
October  17, 1900,  Government  counsel 
filed  exceptions  to  Judge  Bittner's 
recommended  ruHng  pursuant  to  21  CFR 
1316.66.  On  November  5. 1990.  the 
administi^tive  law  judge  transmitted  the 
record  of  diese  proceedings,  indnding 
the  Government's  exceptions,  to  the 
Administrator.  The  Administrator  has 
considered  die  record  in  its  entirety  and. 
pursuant  to  21 CTR  1916.67,  hereby 
issues  his  final  order  in  tins  matter 
based  upon  the  findings  of  fad  and 
conclusions  of  law  as  herem^er  set 
forth. 

The  administrative  law  judge  fbund 
that  Respmdent  is  a  general  practice 
physician  who  was  chemically 
dependent  on  controlled  drags  fbr 
ei^teen  years,  fiom  1970  to  eariy  1968. 
In  fact  Respondent  was  using  her  DEA 
number  of  obtain  the  conbdled 
substances  she  abased.  In  1967,  DEA's 
Automated  Registration  of  Reports  and 
Consolidated  Order  Systems  (AROOS) 
reported  that  Respondeat  was  an 
excessive  pwchaser  of  controUed 
substances.  Specifically,  betwreen  1986 
and  1967,  Respondent  had  purchased 
Kffrouaaitiy  11,500  dosage  unite  of 
acetaaano^ien  w¥h  codeine,  twelve 
one-fluid<Mnce  botties  of  hjrdreoodone. 
14,500  dosage  unite  of  diaaepam  10  mg.. 
3.200  dosage  unite  of  diarepara  10  mg.. 
and  25,080  doaage  urats  of 
phendimetrasne. 

On  December  8, 1987,  DEA 
Inveatigator  Michael  Yasendmk  visited 
and  questioned  Respondent  in  her  office 
in  Limon,  Wyenmig.  At  tiiat  time. 
Respondent  stated  dwt  ^e  had  net 
purchased  any  codeine-based  controlled 
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nibttancM  in  the  last  four  yean. 
However,  on  March  IS.  1968.  during 
another  inspection  by  Investigator 
Yasencfaak.  Respondent  admitted  that 
she  had  ordered  controlled  substances, 
including  some  containing  codeine. 
Respondent  was  then  asked  to  produce 
inventory  records  for  these  controlled 
substances,  but  was  only  able  to  supply 
one  invoice.  Respondent  then  admitted 
to  Investigator  Yasenchak  Uiat  she  had 
ordered  the  controlled  substances  for 
her  personal  use.  She  surrendered  her 
DBA  registration.  Respondent  also 
surrendered  her  State  of  Wyoming 
medical  license  on  March  25. 1967.  and 
did  not  practice  medicine  in  Wyoming 
from  that  date  until  after  her  Ucense  was 
reinstated  in  February  199a  On  June  5. 
1968.  Respondent  appeared  before  the 
Wyoming  Board  of  Medical  Examiners 
to  report  on  the  status  of  her 
rehabilitative  efforts.  Hie  Board  had 
established  certain  criteria  Respondent 
was  to  meet  in  order  to  obtain 
relicensure.  One  of  these  was  that  she 
pass  Component  II  of  the  FLEX 
examination,  which  tests  a  physician's 
knowledge  and  competence  to  practice 
medicine.  Respondent  passed  this 
examination  in  December  1889.  In 
February  199a  the  Board  reinstated  her 
medical  license  with  a  stipulation  that 
she  submit  to  a  random  urine  screening 
at  least  twice  a  year,  attend  the 
Impaired  Physician  Group  meetings 
regulariy,  and  provide  quarterly 
progress  reports  from  her  therapist 

During  the  hearing.  Respondent 
credibly  testified  that  she  has  not  taken 
any  controlled  substances  or  alcohol 
since  March  of  196a  Respondent 
voluntarily  entered  the  in-patient 
substance  abuse  program  at  the 
Wyoming  State  Hospital,  where  she  was 
treated  from  March  16, 1989  to  June  16, 
1988.  On  September  15. 1989. 
Respondent  was  admitted  to  Charter 
Hospital  in  Fort  Collins.  Colorado, 
where  she  was  diagnosed  as  suffering 
from  major  depression.  Richard  A. 
Malek.  director  of  Charter  Hospital,  who 
diagnosed  and  treated  Respondent, 
testified  that  "My  impression  is  that 
[Respondent]  is  very  serious  about 
giving  up  abiising  substances  and  is  very 
motivated  to  help  herself."  Bertrand 
Toews,  M.D..  Medical  Director  of  the 
Chemical  Dependency  Program  at 
Crestview  Hospital  in  Casper.  Wyoming, 
and  Chairman  of  the  Wyoming  Medical 
Society's  Committee  for  Impaired 
Physicians,  described  Respondent's 
prognosis  for  a  long-term  recovery.  Dr. 
Toews  testified  that  Respondent  had 
regulariy  attended  meetings  of  the 
Impaired  Physicians  Group  since  May 
19ea  He  believes  that  Respondent  is 


highly  motivated  and  the  prognosis  for 
continued  abstinence  is  good. 

The  administrative  law  judge  found 
that  Respondent  abused  drugs  daily  for 
ei^teen  years  and  abused  her  privileges 
as  a  DEA  registrant  by  ordering 
controlled  substances  for  her  personal 
use.  Respondent  also  suffers  from 
chronic  depression,  and  will  always  be 
a  recovering  addict.  The  administrative 
law  judge  thus  found  a  basis  for  denying 
Respondent's  application.  The 
administrative  law  judge  further  stated, 
however,  that  the  essential  issue  in  this 
case  is  whether  it  is  now  in  the  pubUc 
interest  to  grant  Respondent  a  limited 
DEA  registration. 

The  administrative  law  judge 
concluded  that  the  Government  had  not 
shown  by  a  preponderance  of  the 
evidence  that  the  limited  DEA 
registration  sought  by  Respondent  is  not 
in  the  public  interest.  In  reaching  this 
conclusion  Judge  Bittner  relied  primarily 
on  the  record  evidence  that  Respondent, 
has  remained  sober  for  nearly  two  years 
as  of  the  date  of  the  hearing  and  that  the 
likelihood  of  recovery  continuing 
without  relapse  increases  exponentially 
with  time. 

Judge  Bittner  also  relied  on  the 
evidence  that  Respondent  recognizes 
here  addiction,  and  seems  highly 
motivated  to  rehabilitate  herself.  She  is 
helped  in  this  regard  by  the  monitoring 
imposed  by  the  Wyoming  Board  of 
Medical  Examiners  as  a  condition  to  the 
reinstatement  of  her  medical  license. 
The  Conmiittee  for  Impaired  Physicians 
will  also  observe  Respondent's 
compliance  with  the  conditions  on  her 
medical  license  and  report  any 
violations  to  the  Wyoming  Board  of 
Medical  Examiners. 

Further,  Respondent  proffered 
credible  evidence  that  her  depression 
can  be  treated  and  managed  effectively, 
and  that  she  is  indeed  effectively 
managing  her  condition.  Finally,  and 
significantly,  Respondent  now 
recognizes  and  accepts  the 
responsibilities  accompanying  a  DEA 
registration. 

Judge  Bittner  concluded  that 
Respondent  has  demonstrated  that  she 
should  be  given  the  opportunity  to 
handle  those  controlled  substances  she 
requires  in  her  practice,  limited  to 
Schedules  III.  IV  and  V.  The 
administrative  law  judge  thus 
recommended  that  the-Administrator 
grant  Respondent's  application  for  DEA 
registration  in  those  schedules,  subject 
to  the  following  restrictions: 

1.  Respondent's  controlled  substance 
handling  authority  shall  be  limited  to  the 
writing  of  prescriptions  only; 


2.  Respondent  shall  not  possess  or 
store  any  controlled  substance  in  her 
office  or  home,  or  dispense  any 
controlled  substance  from  her  office  or 
home: 

3.  Respondent  shall  not  write  any 
prescription  for  any  controlled 
substances  for  herself  or  any  member  of 
her  family,  and  shall  not  obtain  or 
possess  for  her  own  use  any  controlled 
substance  except  upon  the  written 
prescription  of  another  licensed 
physician,  unless  such  substance  is 
legitimately  available  without  a 
prescription.  In  the  event  another 
physician  prescribes  a  controlled 
substance  for  Respondent,  Respondent 
shall  notify  the  Special  Agent  in  Charge 
of  the  DEA's  nearest  office,  or  his 
designee:  (a)  That  she  is  about  to  obtain 
a  controlled  substance  for  her  own  use. 
and  (b)  the  purpose  for  the  controlled 
substance  prescription; 

4.  Respondent  shall  not  ingest  or 
otherwise  personally  use  any  controlled 
substance,  except  as  specified  above; 
and 

5.  For  at  least  two  years  from  the  date 
of  the  entry  of  a  final  order  in  this 
proceeding.  Respondent: 

(a)  Shall  continue  to  submit  to  random 
drug  testing  under  the  auspices  of  the 
Wyoming  Board  of  Medical  Examiners; 

(b)  Shall  continue  her  participation  in 
the  Impaired  Hiysician's  Group/ 
Caduceus  Club; 

(c)  Shall  attend  meetings  of  Alcoholics 
Anonymous,  Narcotics  Anonymous  or  a 
similar  organization  at  least  weekly;  and 

(d)  Shall  submit  to  the  Special  Agent 
in  Charge  of  the  DEA's  nearest  office,  or 
his  designee,  every  calendar  quarter  a 
log  listing  all  the  controlled  substances 
Respondent  has  prescribed  during  the 
previous  quarter  period. 

The  Government  filed  exceptions  to 
the  findings  of  the  administrative  law 
judge,  stating  that  the  proposed 
registration  of  Respondent  would  not  be 
in  the  public  interest.  Respondent's  two- 
year  period  of  rehabilitation  efforts,  vis- 
a-vis  her  18-year  history  of  substance 
abuse,  is  not  a  sufficient  demonstration 
of  rehabilitation.  Further,  Respondent 
has  and  continues  to  suffer  fit)m  chronic 
depression,  which  contributed 
substantially  to  her  substance  abuse. 

The  Administrator,  having  considered 
the  entire  record,  including  the 
Government's  exceptions,  adopts  the 
administrative  law  judge's  findings  of 
fact,  conclusions  of  law  and 
recommendations  in  their  entirety. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  28  CFR  0.100(b), 
hereby  orders  that  the  application  of 
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Jane  W.  Wuchinich,  M.D.,  executed  on 
August  2. 1988.  for  registration  under  the 
Controlled  Substances  Act  be,  and  it 
hereby  is,  giaiileu,  Buiijei.t  to  the , 
conditions  outlined  above.  This  order  is 
effective  Febrnaiy  1, 1991. 

Dated:  January  24. 1991. 
Robert  C  Bomier, 
Administrator. 
[PR  Doa  91-2337  Filed  1-31-91;  8:45  am] 


DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 


tor  Issue*  In 
Industry,  Additional 


Contract( 

the 

Surveys 

AOCNCY:  Office  of  the  Secretary.  Labor. 
action:  Notice  of  expecfited  information 
collection  clearance  under  the 
Paperwork  Reduction  Act. 

sunnuurrThe  Occupational  Safety  and 
Health  Administration  (OSHA).  U.S. 
ueperti&efH  ot  ijeoor,  m  caiiying  ont  its 


responsibilities  under  the  Paperwork 
RedMtioB  Act  {H  US.C  Chapter  3S.  5 
CFR  1320  (53  FR 16618.  May  19, 198^,  is 
Butiuiltting  a  leijuest  for  appruvai  to  the 
Office  of  Management  and  Budget  for  an 
additional  survey  and  related  data 
gathering  to  support  an  OSHA  study  of 
oontnector-auhcontractor  issues  in  the 
Petrochemical  Industry.  This  wiU  be  a 
one  time  only  survey.  iTiis  euirey,  and 
the  two  employee  surveys  Aat  were 
recently  approved  by  OMB,  vnll  act  to 
supplement  the  original  ongoing  OSHA 
survey  of  petrochemical  industry 
managers. 

OATC  OSHA  has  requested  an 
expedited  review  of  this  submission 
uiiuBi  uie  znperworK  neuuCucn  nsT!  uus 
OMB  review  has  been  requested  to  be 
completed  by  March  4. 1991. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Comments  and  questions  regarding  the 
survey  or  reporting  burden  should  be 
directed  to  Para  E.  Larson,  Departmental 
Clearance  Officer,  Office  of  Iiiformation 
Management  U.S.  Department  of  Labor, 
200  Cooatitutioa  Aveime  NW.,  room 
N1301,  Washington,  DC  20210  ((202)  523- 
fSSSl). 


Comments  should  abo  be  sent  to  the 
Office  of  Information  and  Regtdatary 
Affairs.  Attii:  OMB  Desk  Olfioer  for 
OSHA,Ofnce  of  Management  end 
Budget  room  3001,  Washington,  DC 
20503  Q2aZ]  395-688(0. 

Any  memlier  of  the  paUic  who  wants 
la  ooBBieni  on  the  tnfamaliaB 
cottectkm  dearanoe  package  wfcidh  has 
been  auVnntted  to  OMB  AouU  advise 
Mr.  Larson  of  this  intent  at  the  earliest 
poaaible  dale. 
Avenge  Burden  Hours/Minutes  Per 

ReapotiserMWht 
Frequency  of  Response:  [one  time  oolyj 
Number  of  Respondents:  300 
Annual  Burden  Hours:  150 
A^ctedPublic:  iDdtviditaW 

hoaaeiiolda:  Buaaieases  or  etiier  for- 

pro&t;  small  bosinesses  or 

organizations 
Respondents  Obligatioa  to  Replf: 

(voluntary) 

Signed  At  Waahii^laa,  DC  this  28th  day  ef 
]anuary  1991. 

FmiICUms^ 

Departmental  Clearance  Officer, 
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Standvd  Form  q3 
IMS) 


Request  for  0MB  Review 


Important 

RMd  wvtructiont  btfort  comp**tinfi  form.  Do  not  us*  ttM  umt  SF  83 
to  roquwt  both  an  Encutivt  Order  12291  rtv*«w  and  approval  under 
the  Papanvorti  Raduction  Ad 

Ans«»er  aH  quastwna  in  Part  I.  N  ths  laqucst  is  for  review  under  EO. 
12291.  cempiete  Part  U  and  sign  tt«e  regtiiatory  certification  If  this 
raquest  •  tor  approval  under  ttie  Paperwork  Reduction  Act  and  5  CFR 
1320.  skip  P*rt  II.  complete  Part  lit  and  sign  the  paperwork  certrficatton. 


Send  three  copies  of  this  form,  the  material  to  be  reviewed,  ana  for 
paperwork — three  copies  of  the  supporting  statement,  to. 

Office  of  Information  and  Regulatory  Affairs 
Office  of  Management  and  Budget 
Attention:  Docket  Library.  Room  3201 
Washir^on.  DC  20503 


PAirr  L^Cemplttt  This  Part  for  All  Requests. 


I.  Oapantnant/aatncy  and  Bureau/off ica  onginating  request 

O.S.  Departa«nt  of  Labor 

Occi4>«tional  Safety  and  Health  Administration 


S.  Name  ¥  person  ««w  can  bast  anstitr  qwttt«ns  regardmc  this  rtQucst 

Frank  Prodyaia,   Deputy  Director,   Directorate  of  Policy 


Z.  Agency  cooc 
12        16 


Teiephoot  numD«r 
(202    )     523-8021 


4.Tiilce(iN«ormatnnceHectienerruiemakmg 

I 
DSHA  study  of  crontractor  issues  iii  tBe  pefTOcftemical  industry  —  an  additional  survey 
to  suf^lement  the  original  survey  of  petrochemical  plant  management.  This  survey 
is  aimed  at  contract  employers. 

t.  Upiiawtherify  for  information  catiection  or  rule  fc<;eUmritf5r«f«s  Code.  ft«0*c  law.  or  CJMCwtitvOrtfcf; 

C.  MIoclsd  pabhc  (Irtfc*  a«  maf  appiy; 

1  D  MwAalsortiousahetds 

2  D  State  Of  local  govemmewtt 


3  D  Farms 

4  SD  BuSMOSSOS  or  Otti«r  for-profit 


5  D  Federal  agtncits  or  ompioyMs 

6  D  Non-profrt  mstrtutions 

7  P  Smaii  businesses  or  orgifiMtions 


nurr  IL— Cempleto  This  Part  Only  H  the  Request  is  for  0MB  Revietur  Under  Executive  Order  12291 


7.  Ragutabon  Monbtier  Numbtr  (RIN) 


,  or.  NonoassignodO 


■.Typao(subm«sienrc/wc*oneineacftcaM«o(y; 


1  Duaior 

2  D  ManwaieT 


1  D  Proposed  or  draft 

2  D  Final  or  Morimfinsl.  with  pnorprapesal 

3  D  Fnalsrinlonmfirwl.witnoulpnar 


Fjr^o  ef  reWow  reewMfetf 

1  D  Sundard 

2  D  Pendi««  I 

3  D  Emergency 

4  D  Statutory  or  judicial  deadtme 


rwF 


jcm 


andscrac&n T ' 

.  .  .Dy«»     Dno 

tl.«awalsrnila.etl>ereeiegMlalar|lw»ectanal»ilianafhei1T 

rtla.~«MOMt«eWetheanal«sis? 

.    .  iD  Ves    2Dno 
•      sD  Ves    4Dno 

|ilC|PMrt  iifiilsiiiLyiieliiJwitft. 

i^iatMelpiiVM«mciei 

(Me 

Date 

it^Mlfaasa4J 

Kk-iOt 


St—awe  Fona  S3  (Wf<  c 
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PART  III.— Complete  This  Part  Only  if  the  Request  is  for  Approval  of  a  Coltectien 
of  Information  Under  the  Paperwork  Reduction  Act  and  5  CFR  1320. 


' petrochemical ' ' surveys ' 


iQait'?"^T''?"''* "•*•*•  *'***^*****^**''**^*'"'°****'^  ^"  response  to  the  Phillips  66  explosion  on  Oct  23 
1989  that  killed  23  workers  and  injured  lOO  more.  Secretary  Dole  promised  President  Bush  a 
complete  formal  investigation  would  be  held.  To  conduct  this  investigation,  a  study  of  safety 
and  health  issues  as  they  relate  to  contract  employers  in  the  petrochemical  industry  must  be 
performed.  The  survey  in  this  submission  will  help  determine  the  extent  to  which  contracting 

or  its  management  progegs  affects  thp  safety  and  hl^lth  nf  »r..v^^.   ,•„  ^y.,^   .^^...^^  

14.  Type  of  information  collcctipn^c/wcili  only  on») 


InflafmaMen  cetfocMon*  Mf  centa/M^  *•  ruiits 

1 B  Regular  submission 

M^lonnatton  ceMaetfens  corrta^ned  M  ntfos 

3  D  Existing  regulation  (no  ehonge  pfopo$*<t) 

4  D  Notice  of  proposed  rulemalting  (NPRM) 

5  O  Final.  NPftM  was  previously  published 


2  D  Emerg»rKysubmiuionCccrr/Acaf«onanac/wtf; 

6  Final  or  interim  final  without  prior  NPRM 
AU  Regular  submission 
bD  Emergency  submission  Ccfrt/^waffonaftac^ictf; 


7.  Enter  date  of  expected  or  actual  Federal 
Register  publicabon  at  tha  stage  of  nilemafci«« 
(month,  da/,  yof): 


IS.  Type  of  review  requested  (chock  only  ono) 
iBNewcollaction 

2  D  Revision  of  a  currently  approved  collection 

3  D  Extension  of  the  expiration  date  of  a  currently  approved  collection 
wittwut  any  change  in  the  substance  or  m  the  method  of  collection 


4  0  Reinstatement  of  a  previously  approved  collection  for  whKh  approval 
has  expired 

SD  Existing  collection  muse  without  an  0MB  control  number 


IC.  Agency  report  form  number(s}  (incluOe  standara/optional  form  numt>oi(t)) 


17.  Annual  reporting  or  disclosure  burden 

1  NurptMf  of  respondents 

2  Number  of  responses  per  respondent    .    . 

3  ToUl  annual  responses  (lino  1  timo$  hno  2) 

4  Hours  per  response 

STotalhoursffine^ftmei^ineO    .    .    .    . 


is.  Annual  recordliaeptng  burden 


Mn. 


•*"" 


JL^ 


-Lsa. 


INumberofrecordkeepers 

2  Annual  hours  per  recordkeeper. 

3  Toai  recordkeeping  hours  ^tne  i  fwnes /me  2; 

4  Recordkeeping  retention  period 


19.  Total  annual  burden 

1  Requested  (imo  1 7-5  plus  Hno  lB-3) . 

2  In  current  0MB  inventory    .    .    .    . 

3  Difference  riineitasarw  2;  .    .    . 
iMploitothitottmf9Heo 

4  Program  change   ....... 

5  Adjustment . 


years 


_15£L 


-ILO. 


-LSO. 


20.  Current  (moit  roctnt)  0MB  control  number  or  comment  number 


21.  Requested  expiraben  date 
May  30,   1991 


22.  Purpose  of  infomtation  collection  fcAec*  as  many  as  appV^ 

1  D  Application  for  benefits 

2D  Program evek«bon 

3  D  General  purpose  statistics 

4D  Regulatory  or  compkance 

sD  Program  planning  or  management 

bB  Research 

7n  Audit 


23.  Frequency  of  recordkeeping  or  reportir«  (chock  all  ttM  apply) 
1  D  Recordkeeping 


2Q  Onoccasion 

3D  Weekly 

4D  Monthly 

sD  Quarterly 

6  D  Semi^annuatly 

7D  Annually 

bD  Biennially 

9D  Othercttecribe;.    non-recurring 


24.  Respondents'obkgationtOGomplyfchac*0»estrDr«nroMc>fionthat4pp>ies; 
iQ  Vokmtary 

2D  Required  to  obtain  or  retain  a  benefit 
3D  Mandatory 


2S.  Are  the  respondents  primanlyeducabonal  agencies  or  institutions  or  is  the  primary  purpose  of  the  collection  related  to  Federal  education  prtgrams?  DyosjQNo 

by  respondents? y  Yes  □  Wo 

27.  Regulatory  authority  for  the  informetioncoHection 

C"»  :or _  FR  ; or. Other (spact»;.  __»__»_____»«_____ 


Faperwerti  CeitMcatlen  ^^^^^  ^^^^^— •^^^^^^— .^^^-^— ^-^^— ^^.^— ^^— ■■— ^^^^.i^.^^— . 

Privacy  Act,  stabsbcal  standards  or  diracftves.  and  any  other  appkcableiwfonwabon  pokey  directives  hove  been  conylied  with. 

Simature  of  oroeram  official  y  Itfgjt 


Signature  of  agincy  head,  the  senior  official  or  an  authoriasd  representative 


i, ,   (ix/i^...^ 


\JLuo^   -Y-\  O  Pla£Ja. 


■lUJNQ  cooc  4ai0-t»rC 


Em  rvptwannnive  ^..^  ^^ 


i  V«L  «.  N&  27  /  Md^.  Kbcnaiy  1  IHI  /  NMces 


AND  ULATSD  DATA  GATHBONG  TO 
8UPF0KT  AH  OtH^SnJOK  OV 


rw  mftmiumniaDM 

INDUSnV 


roTDital 

Hm  Ocoipatiaaaiaafity  ud  UMltk 
AdmiBbHimthfo  (USHAJKm  •waidBdagraat 

in  Btiumoni  Tcxm  to  oooduct  ■  national 
•tadjr  of  aaiaty  and  health  iaauaa  as  they 
rtiata  to  oootractor  and  direct  hire  employeea 
in  the  petrochemical  indnstiy.  Thia  etwly  waa 
initiated  in  reeponae  to  the  ataatrophic 

rWHoMtoD 


roD 

October  23.  isaa  TIm  mH^aMMi"  took 
dM  Bvae  of  23  wofken  and  intoiad  over  100 
oOen.  nUa  bdnatiial  acddent  one  of  the 
natkm'a  worat.  prompted  fonnar  Secretary  of 
■•■■erBBivivpeo^BemwMeBr  BHn  mar 
OSHA  wouM  coonUnata  a  ooopiete  Moral 
inTeetitatio»e(th»awliBtfaBda*Btta 
fomal  report  to  him  within  iix  aondia. 

Man  recent  MeyiiritoJM«»eaMhiitoAl» 
the  niiBncy  with  which  OSHA  cootinuea  to 
pnraoe  eefiaty  and  health  iaenea  in  thia 
indwtry.  A  July  S,  1080  exploeion  at  the 
AKOO  fadUty  in  Hooatoa  killed  17  wataB 
aad  taiiwed  two  more.  On  ]aly  20,  lOOIkaa 
exploekm  at  BASF  in  CincinnatLreaultadln. 
ooa  fatality  and  72  infuriee.  Aa  recent  aa 
Anfnat  24.  IMO  a  fire  at  Shell  OU  Company 
injoad  4  workera.  bat  no  fatalitiea  were 


Coogreas  hea  rim  iin  »yefdhef  ef  Inteeeif 
in  thia  ieeue.  and  accordingly  convened  a 
haaitng  on  the  ARCO  exploeion  epecifically 
and  petrochemical  facility  acddenta  in 
general  on  July  23, 190a  An  ovnreight  hearing 
held  oa  Auguat  1 1900  alao  reeulted  in 
aeveral  qoeationa  oonceming  OSHA't 
activitiee  in  the  chemical  and  petrochemical 
indnetry. 

An  faiitial  nirvey  of  petrochemical  industry 
manager*  waa  approved  by  OMB  oo  March  1, 
1900  and  the  data  ooUectiaa  procesa  ha*  been 
completed.  During  revfaM  rfHe  ■fglier 
Borvey.  two  adcBtiafiarnirveyB  were  alao 


gat&aiwf  at  iKat  ttne.  Thoee  mpplemental 
Borvey*  (the  direct-hire  and  contract 
empkqree  aiirvey*)  were  recea^^apveneed 
by  miB  oo  November  IS,  1000  and  are 
cnmal^  airferway.  Doiin^teview  of  tha 
empfafOT  *mte][a>  a  ftmilb  mrvey  waa 
propoeed  that  woold  faanemamMmctoe 
vama^mmtLlt  i»thia  final  oontncloo 
managemenfwavey  Oat  ia  facIiidiMf  in  thi* 
■abmi*aioo.  Mocfa  of  the  tustificaiiaB.faa  thin 
addltibnar  nirvey  paralM*  that  the  initial 
*«rve>>U*ta>fca.riiiaetinnn*lia  fiMm*tt*i 
•imilariy  to  me  jdant  iMMgf  mrvey.  the 

for  oontractoc*  who  !»■»»  iwpiny—  t^rJitn^ 
at  the  aame  petroi  h«iiileat|iaiit«  that 
partidpatad  in  tha  original  airvey  of  plant 


C  M  lB^TCp0n  IBBk 


nn*  mtUnU 


will  incfaide  a&bwnTeywwill  be  an 
axaminatliBaf1kv«KlMt  ta  which 
petrochemical  oompanfca  oontna^oiif 
haxanlbw  work  ancn  u  uuualiuciion, 
maintenance  and  waste  removal,  and  the 


indnsHm  The  raeidla.w(ILbv  used  I»prae4dfe 
one  anairti  of  twfc'— ■■Umi  far  Boasibia 
agproadiea  that  employers>caataka.ia. 
protect&ig  wroT&er*  at  petrochemical  plants 

mev  aDa  may  amo  9a 
used  by  OSHA  in  subsequent  rulemaking. 
A  steering  committee  has  been  formed  to 

Institute  on  the  scope  and  direction  of  the 
study.  ThftaommitlaftiaaamgaiaaAa4ia%-of 
representatives  of  ocg^niiad  labor, 
representativea  from  tha  petrochemical 
Ibdtastry  and  impartfal  experts  from  such 
wMri^gyriiwiiiuf  yt^ni^^rtyi^  oocupatTonai 
medicine  and  industrial  relatioos. 
Mthvlaatie  original  survey  of  plant 

rwaa  being  propoeed  by  the  Steering 
,  It  became  clear  theft  saeaviap 
other  involved  partiaa  outalikaf  pfant 
maaapaiBiwvirid  add  amiaaUB 
petspactiyorthat  could  not  be  gained  from  the 
orjgfiiafsuisay  alone.  The  Steering 
ComBntee,  oompriaeirof  diverve 

I  dklibented  that  the  moot 
'  to  gib*  lUr  perepaettva  waa 

rdfeed^hire  ewLeaalnaiamplfl|reee, 
aaiwdkaa  cmMactoi  maaapBaDt-dtaaatly. 
OSHAfaHycoacors  that  thia  Hieartlto 
perspective  is  vital  ta  tha  oaleaDa  of  thia 


OSHA's  Caogressfemal  mandate  stipulates 
tbat  tftr  ageoey  careldly  dta^  and  sttidy  its 
regulatory  pnpoealsi  SectlairOfmof  of  tfia 
FitsrUAC  665(^(^1 


moedadaviate^  assare  worker  safety  and 
heaitk'^tie  aRtentfeasibk  ea  the  basis  of 
tha  beat  avstffable  evidence."  They  ars  te  be 
based  on  "reaearch  and  die  lateet  available 
sdenflffc  dai^*'  Sectfcm  6(1)  of  the  Act 
requftaaregaiitions  to  be  Justified  by 
^MOstmraar  wfMenca  nr  tlia  raoord^  and 


I  agreements  or  odier 
kwith  appmpriatapublifc 
kar  pritate  organizations  for  the 
lof  cooductiag  studies  related  to  his 
responalbifitiea  under  tha  AcL'"auia  OSHA 
G»  obQiptad  to  gBthat  data.  on.  tha 

Bxaaative  Order  12291  reiteratea  this 
obligation  by  requiring  the  preparatioa  of 


analyses.  The  Regulatory  RexibUity  Act  also 
ivqullOTlhataDaiialytIs  be  oondtacttocfon  tfte 


Ih  ordkr  lb  RiOnrtKe  Cbngressfonatand 
Presidential  mandates  and  ta  evaluate  tha 
imped  of  popoeed  lacommeadatiaaB  on 
peapaaaAsaSisit.  OfiUH  se^aiseaadalabaaa 
thafhtdade*  cuneot  industry  practices  end 
IdeaMfies  sbuatioaa  where  potential  hazards 

available  data  sources  are  aiequale  for  ills 
purpose. 


feport  to  Cufia  actor. 
Conirador 


2.Uaaallb» 

TTia  flata  mllafteri  thrownh  this  sffart  will 

prepare  a  report  on  thaaaaoCcaatractors  in 
the  petmcheonlcal  industq  and  their 
rehtibnriifp.  if  any,  to  tfie  safety  antf  health 
ofwnian  in.  tUa  fiidba&x.  Tba  data  may  be 
uaadiirtbaniiailzalluu  uf  lulemaiUun 
adkfreastag  process  safety  management.  , 
The  following  issues  and  questions  are 
examples  of  the  types  of  information  the 
surveynwilli 


— Contract  employeia'  parreptina  ot 

management's  commitment  to  safety  and 

heallfi  fa  tfie  workplace 
^^pedBc  safety  practfees  Ibr  liign  risk 

activitier 
^-Naa^  la  oAfabLaaiftaBbmtiom  bafasB  wodc 

iainitfated 
— ^The  frequency  "— » y*—*  — -  -qit"  "*    - 

reviewrs  tha  aafaty  and  haaltbpeifoBnance 

of  ooolnct  employeea 
— ftovidii  taisig^  iiilo  tha  extent  to  which 

—What  materials  (ie.  sdbty  rvcorrb}  did  the 
contract  eapiaiaasabmiktatbaplut 
management  wbe»hi(yiai;faB  acaatract 

—What  meesurea  plant  maaagemaalases  to 
measure  end  enforca  aafaty  compliance 
among  its  contractors. 
WhOo  many  of  the  queetlons  appear  to  ask 


baaadoDlbcta,  iris  necessary  and  crfficaT to 

thia  distimition  i)et^<peeiroDBmcrempi9yBrs 
parceptiaaa  of  plant  saAty  aarfheaMfr  and 
the  actnaT  management  practices. 
Pbrcepltaaf  qpestlona  will  on^  be  used  to 


inchidiBg  this  sorsay  I 
IdaWfaalfaBatfaAaaan 


practloes  may  need  to  bamodified.  Because 
OSHA  views  iaauea  of  safety  and  health  in 
ths  istaaahamiaal  laiaitay  lailb  Iha  i 


concern.  OSHA  faels  it  critical  to  incorporate 

small  segment  of  th*  tafbrmatfon  thaf  OSHA 
is  gathering  on  thie  issue. 
The  research  is  to  be  conducted  by  a  mail 


Reapondeala  are  adviaed  that  their 
partiailiatlairto  camalalely  voluotary  andAat 

coafldantial  Respondsnts  will  alao  be  toM 
that  they  are  not  i 
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review  of  their  records  to  answer  the  survey 
questions. 

3.  Use  of  Teduiology  to  Reduce  Burden 

The  effort  will  be  in  the  form  of  a  mail 
questionnaire  with  respondents.  If  the 
respondent  can  not  be  reached  the  first  time, 
three  follow-up  telephone  calls  will  be  made 
to  the  respondent,  attempting  to  vary  the  time 
and  day  of  week  the  calls  are  made  to 
maximize  the  response  rate. 

Following  a  letter  from  the  Assistant 
Secretary  for  OSHA  requesting  their 
cooperation  in  this  important  research 
endeavor,  follow-up  phone  calls  will  be  made 
to  these  establishments  if  the  response  rate  is 
insufficient  or  not  within  the  necessary  time 
frame. 

4.  IdentiflcatiaB  and  DupUcatioa  of 
bifannatioa 

Significant  effort  has  been  expended  in 
collecting  end  examining  existing  sources  of 
information  relating  to  the  use  of  contractors 
in  the  petrochemical  industry.  This  has  been 
used  to  guide  the  contractor  in  their 
construction  of  the  survey  instruments. 
OSHA's  Integrated  Management  Information 
System  (IMIS)  has  been  searched  for 
inspection  and  accident  histories.  The  data 
was  used  to  provide  background  to  the 
contractor,  lie  Bureau  of  Labor  Statistics 
(BLS)  provided  information  on  overall  injury 
inddence  rates,  wage  rates,  and  other 
essodated  studies  in  the  industries  of 
interest 

8.  biadequacy  of  Existing  Data  Sourcaa 

None  of  the  existing  data  sources  provide 
information  on  the  number  of  contractors  in 
the  petrochemical  industry.  Specifically,  BLS 
injury  inddence  rates  do  not  refled  the 
degree  of  hazards  in  particular  industries.  As  . 
a  result,  the  injury  records  of  individual 
contract  employers  are  not  reflected  in  the 
data  for  the  entire  petrochemical  industry. 
Therefore,  these  surveys  will  collect  data  on 
the  practices  of  all  employers  at  a  particular 
petrochemical  site.  Data  on  scddent  and 
injury  histories  for  each  employer  at  a  site 
will  be  coUeded  to  facilitate  a  study  of  both 
overall  rates  between  prime  employers  and 
contradors  st  the  same  site. 

t.  Minimizing  Burden  oa  Small  Business 

This  data  collection  effort  involves  the 
collection  of  information  from  both  large  and 
small  firms.  Every  effort  has  been  made  to 
minimize  respondenta  burden.  The  survey 
iiutrumenta  have  bem  designed  to  allow  the 
respondenta  to  provide  estimates  and 
approximations  rather  than  detailed 
information  of  die  type  which  would  lengthen 
response  time.  Respondent  burden  will  be 
limited  by  avdding  requesta  which  require 
extensive  file  or  record  review. 


•.  Expert  Review  of  tba  Sway 


7.  Recunaat  Survey  ( 

These  efforta  are  one-time,  lum-recurring 
surveys.  The  consequences  assodatad  with 
less  frequent  collection  are  not  appbcable. 

a.  Coaaiateacy  WMb  5  CFR 1S20J 

Thia  requeat  ia  consiatent  with  the 
guidelinea  in  S  CFR  1320.0. 


The  ateering  committee  haa  had  numeroua 
diacussions  with  the  contrador  in  order  to 
assess  the  substance  of  the  survey  queetions. 
The  clarity  of  instructions  and  other  epedfic 
survey  design  elementa  have  been  renewed 
by  the  contrador's  survey  experts.  OSHA 
personnel  and  by  expert  safety  consultanta  in 
industry  and  widi  unions. 

A.  The  survey  instrument  has  been 
reviewed  by: 

Steering  Committee  Members 

Dr.  Eugene  Kremer  DL  Steering  Committee 

Chairman.  Occupational  Physidans' 

Service 
Mr.  Dan  Bennett  Vice-President  A**odated 

Builders  and  Contractors 
Dr.  John  Hof&nan.  CSP.  Safety  Engineering 

Laboratories,  Inc 
Dr.  Thomas  A.  Kochan.  Professor  of 

Management  Massachusetto  Institute  of 

Technology 
Mr.  Bob  Wages.  Vice-President  Oil 

Chemical  ft  Atomic  Workers  International 

Union 
Mr.  Bob  McCormick.  President  National 

Contrador*  Assodation 
Mr.  William ).  MotteL  Dirsdor,  Safety  and 

Occupational  Health.  DuPont  Co. 
Mr.  Don  Helin.  Chemical  Manufacturers 

Aaaodation 
Mr.  David  OrtUeb/  Mr.  Walter  Fluharty, 

Diredor,  Health  aitd  Safety  Department 

International  Chemical  Workera  Union 
Mr.  S.C  Pierce,  Manager.  Refining  ft 

Tranaportation  Engineering,  Amoco  Oil 

Company 
Mr.  CT.  Saywer,  Vice-Preaident  American 

Petroleum  Inatitute 
Mr.  Jim  Valenti.  United  Steel  Workers  of 

America 
Mr.  Gale  Van  Hoy.  Executive  Secretary. 

Texas  Building  Trades 
Mr.  W.G.  Bell.  Senior  Vice-President  ft 

Diredor,  Bechtel  Group.  Inc 
Mr.  ]oe  M.  Stevens.  Jr..  Vice  President 

Employee  Rotations  ft  Corporate  Affairs. 

Brown  ft  Root  Inc. 

Alao  Reviewed  by 

John  Wells.  President  John  Gray  Institute 
Michal  Smith.  John  Gray  Institute 

Department  of  Labor  Review 

Alan  McMillan.  Deputy  Assistant  Secretary, 

Occupational  Safety  and  Health 

Administration 
Frank  Frodyma.  Deputy  Directory. 

Directorate  of  Policy.  Occupational  Safety 

and  Health  Adminiatration 
Bob  Casady,  Office  of  Research  and 

Evaluation.  Bureau  of  Labor  Statistics 

E  Problems  that  arose  during  this  review 
were  resolved  by  DOL,  OSHA  end  BLS 
representatives. 

C  Public  comment  will  be  solidted  through 
the  Federal  Ragietsr  notice  for  die  study. 

la.  Caefideatiality 

Procedures  have  been  developed  to  protect 
the  confidentiality  of  the  collected  data. 
These  measures  are  summarized  below: 

A.  All  OSHA  contractor  and  subcontractor 
personnel  will  be  given  instructions  regarding 


the  importance  of  keeping  all  information 
they  obtain  from  the  respondenta 
coi^denttaL 

&  Strid  coding  will  be  maintained  during 
the  coding  procedure. 

C  Diskettes  containing  completed  survey 
data  will  be  stored  in  lodwd  file  cabinete  at 
the  contractor's  office. 

D.  Publkation  of  stody  resulU  will  be  of  a 
statistical  nature  only.  Respondenta  will 
never  be  identified  in  any  publication  or 
presentation,  nor  will  their  names  be  made 
available  to  other  individuals  or  groups. 

11.  Sanritiva  Qaeedoaa 

The  proposed  survey  instrument  does  not 
contain  sensitive  questions. 

12.Coeto 

The  total  one-time  cost  to  the  government 
of  the  proposed  data  collection  is 
approximately  $75,000.  This  estimate  includes 
costa  incurred  by  contradors  for 
administration  and  operation  of  the  data 
collection,  tabutation  of  survey  results,  and 
subsequent  analyses  (induding  benefit  and 
cost  estimates,  small  entity  impacts,  etc.). 

13.  Estfanaiaa  of  Burdaa 

This  survey  was  not  induded  in  the 
agency's  ICB  as  the  need  aroee  as  a  result  of 
the  Phillips  00  catastrophe. 

Every  effort  will  be  made  to  minimize 
respondent  burdeiL  This  survey  instrument 
have  been  designed  to  allow  the  reqwndent 
to  provide  reporto  of  actual  experiences. 
Respondenta  are  not  expected  to  compile 
new  data. 

The  completion  time  for  each  questionnaire 
will  vary,  depending  upon  the  reepondent  It 
is  estimated  that  a  fully  completed  survey 
will  require  not  more  than  30  miirates  on 
average.  The  following  table  summarizes  the 
burden  for  respondents: 

Respondent  Burden  EsruiMTES 


fMpondsnt 

NUWitKSfd 

e«iis 

Oompte- 

■oname 
(mm.) 

Totrt 

burden 

dn.) 

Contrad 
employer 
re- 
sponse*- 

300 

30 

160 

Totri 

300 

150 

*  in  the  pievtous  subtnission  to  OMa  a  Iwdsn  10 
confeadofs  «MS  eetimalsd  to  axouM  lor  the  burden 
orUnelinglrem  en  OSHAraquM  tocMeln  Ms  of 
tfisir  empioyBes  lor  the  conbad  employee  sunwy. 
The  tmraen  dsolctod  stoowe  rapreeenls  ttw  smowtf 
d  Hme  nssdsa  lor  « 
own  sufv^. 


usaadors  to  rsspcna  to  their 


14.  tnisngae  te  Antidpatod  Burden 

These  are  one-time  data  collection  efforta 
and  represent  e  program  increase  frtun  that 
represented  in  the  IC& 

15.  Plans  for  Tabufadoa  of  the  Data 

The  survey  data  will  be  analyzed  and 
presented  to  OSHA  in  a  final  report  by  the 
contractors.  Estimates  will  be  derived  to 
determine  the  retative  hazards  in  the 
petrochemical  industry.  This  information 
needed  to  make  these  estimates  was 


Fuimtk  R>8M»  i  VcL  81^  Na,  »  /  Fiiiaf.  FdhniMy  1  ft  /  NabcM 


daterniMilal 

(from  tfaapUnli 

dmrivatioiia  art  a  component  of  the  I 

rapoii  tkai  lh»«eiiiaMtaa  aiil  h»| 

OSHA  after  all  tlM  ■iuvey»hw»l 


1.  Sample  Design  far  Fkmi 
Employee  Surveya 


objMtiM 


dataoollMMeeCi 
the  I 

in  juriaa  aad  iOiiMaaa  aaaoiiatad  with  I 
procewefc  TIim*  daU.  wilt  help  eatahJiih  a 
data  baae  on  the  ifistribution  of  worlcer 
hazards  anMng  industrieataBAwiiriB 
indnaWal  iM-ilitiae  Ilia  daU  will,  alaft  be 
correlated  with  informalina  fathatedia  the 
•iirvey  on  the  training  and  safety  programt  of 
retpoodenta.  OSHA  expects  to  cross-taiaials 
thedaUtttrliiirnini  the  lelatonshipa 
among  theee  wriniiB  rannnaanta  ot  wotker 


For  this  isgmaat  of  the  rasaarrh.  fiinrilng 
iimiUtimiadictote  thai  the  raaulta  bom  this 
cootnct  ampkqfet  aunav  prndimeifby  the 
subcofUractoc  wiS  he  treated  as  a  "stand- 
alone" document  and  wiB  not  be  itatistjcally 
correlated  with  the  resufts  of  (he  empbyee 
surveys.  The  survey  resytoeriLhaMeaiLfee 
used  in  non||in«<inn  with  the  eadiet  surveya 
to  prepare  a  &ial  lepoat  oa  the.  rolis  eC 
contractors  hi  (he  petrachamicar  uodustsy: 

OSVM  Bay  ooolnRtkif  (far  an  addUonaf 
aui  tey  w  CMitnct  emplbyvn  tt^sspprenient 
an  origtaaf  snrwy^uuuuUcfeQ  OR 
petrocDamsBBf  piint  mBaBenmTt'.  1^V9 


surveys  ace  currently  being  conducted  with 


llpl»f 

populatioos  for  the  planrmawgaannlt  Ami 
hin  and  contract  employees  is  also  included, 
in  order t»baa(  d^riBtA»«vami8sliBliaBBliip 
belwaeiLstudy  piwiilattflcsi  and  give  a 
rafitt 


survey.  The  first  stage  ai  I 

calls  for  a  [ 

employment  size  sample  of  60  plant*  i 

304  plants  whose  managers  were  surveyed  in 

the  earlier  research.  The  SOt  ptantv  were 

selected  aBapDohaWMSF  SM^  efthKl 

universe.  Ike  dsaii^  IftiBlaadBdta  I 

data  about  two  categories  of  employees 

plants  sampled  as  a  whaivaerfeafriayenof 

The  plant  management  suivay  warn 
designed  to  hetapaaHataMwaltlte 


contractor  employer  survey  in  thia 
submission  isdestsaedto  hesepsaaei 
of  lfaBaaHtaclB«wAM»eaiptBgreaB.i 
the  3(M  petrochemical  plants. 

TheiaiBi 
original  survey  of  plaal  i 
direcfrMiwi 
plants  in  SICi 
1321.  whkkaMsapaMttsi^VIaalin. 
Rubber,  Organic  Chemicels,  PetrateaBS 

Refining  aadCaa  Bnaasilar  Ha  •kfKta' 
studsiw<kn««kBl»lBt0i 


extent  I 

nature  of  tha  i 

these  ( 

plants'  regular  direct-hire  employee*.  OflUH'k 

mandate  ia  dkariy  !•  BBiiB  (ke  wevkpkoa 

safe  for  employees,  so  the  tta^^mmm 

sampling  design  %vhich  samples  planta  wMh 
probabilMir  HViliy  pHpaatfoHi  (•the 
number  of  employees  waatd  s«bb  la  ha 
appropriiia.  CMM  sappeita  Ika  cftafca  ef 
this  sample  desigahaaaathal 
are  more  P" 
andiki 


prartJeae  ol  thsee  typaa  of  teas  (hat  -eeuk  in 
catastrophic  releases  and  explosions. 

In  choosing  a  population  for  the  direct  hire 
and  contract  employee  surveys,  a  decision 
was  mads  to  sampie  fsaao  atnang  the  30* 
plants  that  lespendBv  fa  ne  efighwl  pnal 
maRagemenf  sar^v^  perro^meo  Dy  nie  lean' 
Oray  Rietlfeve  eertier  niiv  yevr.  rne 
justiffcaWoa  for  (his  dfecision  was  that  thm 
sample  represents'  petfocnenncar  cusnpMiies . 
that  are  likely  to  respond  to  fathei  surveya 
on  safety  end  healtfi  practfcev  (therefore 
securing  a  fairly  high  response  nte]  and  that 
the  304  phnts  ara  a  lepicseiitative  sample  or 
the  universe  of  the  specified  SIC  codfes  as  a 
whoh.  The  use  of  these  same  StX  plants  as 
the  population  for  the  employee  surveys  wilt 
enable  the  analysis  to  compare  the  responses 
of  plant  mansgera  aadeaylajreaa. 

Accordingly,  the  following  tables  have 
been  rnnipileri  to  depict  theoonipoaitioa  of 
both  tha  undadyiag  universe  from  which  tha 
origiaal  301  plaatawerafiasl  chosen,  and  tha 
methods  that  wiU  ba  used  ta  choaaa  60  plants 
from  among  the  304  ploata  used  ia  tha 
original  stady. U ia expactad  tfaat4& 
respoaaaawitt  ha  lacaiwadfraai  tha  BOplaniK 
that  are  seai  saivaya.  FoUawiB§8  kttei  boaa 
the  Aeaiataar  SsGsalaiT  fas  OGUA  requestinf 
hsts  of  naanaof  thak  disecVhiaa  and 
contradar  aaiviayaas,  foUaw  ap  phona  caUa 
wiliba— data  thai  s  salshlislwats  it  tha 
response  sala  ia  iaauttciaak  ar  nak  witMa  Iha 
necessary  tiaa  tama.  AJhai^b  dgsrooa 
follow-up  «^11  be  made  to  contact 
nonresponders  and  refusals,  a  supplemental 
list  of  IS  pfanik  has  been  developed  should 
the  aaed  aiisataaaBtoat  addtMsaaf  fiima 

conelBlsat<id(KllauilgfcialaBhelfc»  affirms 
and  will  heep  OSPMI  faapaaea  rata  wefl 
wiMit  (ha  aeasplaM^iataa. 

Tablaf  sAowa(baaaHiherar  pnnfsthat 
compnaalbaaiide^nig  antaenaei  inaan 
planta  hi  (aa  spaeMied  SRT  oadea  aa  repertad 
m  tiia  InHr  aiiv  BsaoMrear  nsvai^iTOR}  wmcit 
tnia  HiPBenMaoR  awa  aaeBniea. 


TAMX  1 .— CXiN  AND  BlUOSTtlEET  LISTING  OF  PLANTS  BY  SIC  AAA  NO.  Of  EMPLOYEES  (UNOERLYINQ  OUVERS^ 


SIC 


t-16 


20-09 


100-249 


290-t- 


Total 


2M« 

ia»i 


^tmtm 


74 

au 

61« 

TV 


I 


482- 

7i|! 
2Sfi 
24S 

7«ir 


t02 

ff 


148 
1 


>Ma 


34* 


30» 


1047 
Mil 


3t»47 


Table  2  shoMia  tha  aumbar  of  caipl^faaa 
found  in  each  of  the  ceOa  represented  fii 


Table  1  for  tfia  "No.  of  Employees"  groupings.      for  the  entire  universe  of  the  specified  SIC 

codes. 


Table  2.— EsrtMAisa  Numbess  or  EM»LO¥CCft  im  UwMcnsc  PnovncB  av  Dun  and  Braostreet  Ushnq 


1-ta 


20-9» 


TMtf 


«or» 


21, Of* 

3,153 

11J06 

10,273 


a.io& 

11,626 


vrvn 


xtjm 

11533 

mjm 
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Table  2.— Estimated  Numbers  of  Employees  in  Universe  Provided  by  Dun  and  Bradstreet  Ustinq— Continued 


SIC 


Descilptloii 


1-1« 


20-99 


100-249 


250+ 


Total 


1321 


Gas  processing. 
Told  4 


4340 


17,000 


12,600 
59,744 


1,575 
51^30 


350 
207.237 


19,066 
426.510 


Table  3  shows  the  number  of  pleats  among       specified  SIC  oAegoiiea  bnlcen  down  by 
the  304  reqwndiag  plants  found  ia  each  of  the 


nimiber  of  employees  reported  in  the  Dun  and 
Bradstreet  listing. 


Table  3.— List  of  Responding  Plants  by  SIC  and  f4o.  of  Employees 


SIC 

OeecflpOon 

1-10 

20-00 

100-249 

250+ 

ToM 

2821 
2822 

Ptasllcs 

R'jbtwf _.._..„._._...„ 

15 
5 
5 

10 

11 

3 

IS 

S 
13 
17 

3 

1 

SO 
14 
41 
77 
1 
5 

•2 
25 

2869 

Organir  rhAmicflls    ,._ 

SO 

2911 

Petroleum  refining 

100 

1321 

Gss  processing „.. 

SIC  Not  Identified »»„.».. 

Total  Estatjlishments ~ 

10 
10 

15 

49 

52 

188 

304 

*  Several  respondents  turned  In  completed  surveys  without  Identifying  their  SIC  codes.  Ttiese  responses  have  been  included  In  the  totals  because  they 
a  complete  set  oi  valid  responses. 


Table  4  represents  a  breakdown  of  the 
number  of  employees  at  the  304  plants  who 


responded  to  the  survey.  These  numbers 
correspond  to  Table  3. 


Table  4.— Estimated  No.  Employees  at  304  Plants  Responding  to  Survey 


SIC  Description 

1-19 

20-99 

100-249 

250+ 

Total 

2821  Plastics 

2822Rubbw „ 

15 
10 
0 
25 
31 

664 

251 
320 
540 
422 

2,126 

490 

2,078 

2,966 

533 

33,517 

9,004 

48,478 

69,661 

960 

36,322 

9,764 

2869  Organic  Chem .        „           

50,877 

2911  Petroteum  Ref. ..._     _..      _._  , ^ 

73,193 

1321  Gas  Processing  ...._._....„ ^ - 

1,936 

90 

^197 

8.195 

161,610 

172,092 

A  systematic  probability  proportional  to  among  the  304  plants  in  the  original  survey, 

size  design  was  used  to  select  60  plants  firom 


The  results  of  this  selection  are  found  in 
Table  5. 


Table  5.— Selection  of  60  Plants  for  Employee  Surveys 


SIC  Code 

<20 
Empls. 

20-09 
Empls. 

100-249 
Empls. 

250+ 
Empls. 

Totri 

2821 i - - -^ - 

0 
0 
0 

1 

0 

3 
1 
2 
2 
0 

3 
0 
2 

3 
0 

6 
2 

13 

20 

0 

14 

2822 _ 

3 

2iMa 

17 

2911 

26 

1321 

0 

Total 

1 

6 

6 

43 

60 

The  current  design  has  the  advantages  of 
representing  each  plant  in  the  universe  with 
probability  proportional  to  the  number  of  its 
employees. 

2.  Selection  of  Contactor  Employers 

The  universe  of  contractor  employers  to  be 
interviewed  for  this  census  survey  will 
include  all  contractors  whose  employees 
worked  at  any  of  the  45  plants  (described  in 
earUer  sections)  during  April  and  May,  1990. 
This  universe  is  comprised  of  contractors 
who  had  employees  working  in 


petrochemical  plants  during  April  and  May, 
1900  that  are  from  the  five  specified  SIC 
codes  and  from  the  five  specified  areas  of 
contracting.  The  five  specified  SIC  codes  (as 
shown  in  Tables  1-4]  are  Plastics  (2821), 
Rubber  (2822),  Organic  Chemicals  (2869), 
Petroleum  refining  (2911),  and  Gas  Processing 
(1321).  The  five  areas  of  contracting  that  the 
survey  universe  is  based  on  are:  major 
renovation,  turnaround,  maintenance/repair, 
specialty,  and  operations.  Contract 
employers  who  have  employees  that  do  this 


type  of  contracting  wori(  in  these  45  plants 
define  the  scope  of  the  sample  population  for 
this  survey. 

From  this  universe,  it  is  expected  that  400 
contractor  employers  will  be  identified  as 
having  employees  who  woiked  in  the  five 
stipulated  SIC  codes  at  one  or  more  of  the  45 
plants  during  the  stipulated  time  period. 
Approximately  300  employers  are  expected 
to  respond  to  the  survey  that  will  be  mailed 
to  these  identified  contractors. 
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Louis  Hairia  and  AsaocUtes,  Inc. 
630 Fifth  Avenue,  New  York.  New  York 

10111 
Study  No.  902039  (Contractors) 
January  18, 1991 
PatxodMoikal  Industry  Safety  Survey  of 

COBwVCvOW 

This  survey  is  being  conducted  to  hetp  the 
Occupational  Safety  and  Health 
Adminisiration  (0^{A)  assess  the  activities 
relating  to  the  safety  and  health  of  workers  in 
the  petro-chemical  industry.  While  you  may 
choose  not  to  answer  any  questions,  the 
information  you  give  us  It  protected  under 
the  Privacy  Act  of  1974.  All  answers 
regarding  each  plant  and  contractor  and  your 


company's  identity  will  be  kept  strictly 
confidentiaL 

Questions  which  reference  "HOST 
PLANT*  are  referring  to  the . 


plant  at  which  some  of  your  employees 
worked  in  one  or  more  of  five  areas — major 
renovation,  turnaround,  maintenance/repair, 
specialty,  and  operations— during  the  months 
of  April  and  May  199a 

Several  questions  refer  to  "the  last  12 
months".  If  you  can't  answer  for  that  period 
please  answer  for  1988  instead. 

Note: 

Public  Law  9S-573,  called  the  Privacy  Act 
of  1974,  requires  that  you  be  informed  of  the 
purpose  and  uses  to  be  made  of  the 
information  that  is  collected. 

Providing  information  in  this  questionnaire 
is  voluntary.  You  do  not  have  to  answer 
particular  questions  if  you  choose  not  to. 


The  information  collected  in  the  survey  will 
be  used  to  assess  petro-chemical  industry 
safety  practices. 

We  estimate  that  it  will  take  an  average  of 
30  minutes  to  complete  this  information 
collection  includii^  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the 
information.  If  you  have  any  comments 
regarding  these  estimates  or  any  other  aspect 
of  this  survey,  including  suggestions  for 
reducing  this  burden,  send  them  to  the  Offlce 
of  Information  Management,  Department  of 
Labor,  Room  N-1301, 200  Constitution 
Avenue  NW.,  Washington,  DC  20210.  And  to 
the  Office  of  Management  and  Budget 
Paperwork  Reduction  Project  Washington, 
DC  20503. 

WUJNO  OOOC  4Sie-2S-M 
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SI.         ^Vhat  percentage  of  your  1989  onsite  ccniract  labor  force  -A-as 
employed  in  each  of  the  following  categories? 

A  %  Major  Renovation 

a  Vq  Turnaround 

C  %  Maintenance/Repair 

D.  %  Specialty 

E.  Vo  Operations 

F.        %     Other: 

(please  specify) 

100%    (Total  onsite  contract  force) 


S3.  As  of  (MONTH  SAMPLE  WAS  DRAWN),  how  long  had  your  con?>any  been  working  on-si.e  at  (HOST 
PLANT)  --  less  than  a  year,  1-2  years,  2-3  years,  or  more  than  3  years? 


Less  than  a  year (  ( 

1-2  years 

2-3  years 

More  than  3 

Mot  sure 


.-1   (ASK  Q.S4) 


S4.  How  many  months  had  your  cooipany  been  working  on-site? 


Months 
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EVERYOHE  AMSWM 

55.  Is  your  work  at  (HOST  PLANT)  as  a  maintanance  contractor,  a  specialty  contractor,  an 
operations  contractor,  or  as  a  subcontractor?  MARK  AS  MANY  AS  APPLY 

Maintenance  contractor (  ( -i 

Specialty  contractor (   (    -i 

•  Operations  contractor (   (    -i 

Subcontractor (  ( -i 

Not  sure -2 

56.  Does  your  conpany  work  at  (HOST  PLANT)  only  during  turnaround  periods,  or  does  it  work 
there  at  other  tines  also? 

Turnaround  only (   ( -i 

Turnaround  and  other  tixies -2 

Not  sure -3 
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A.  Contractors'  Provision  of  Onsite  Contract  ^^loyees  in  1989 

Please  keep  in  mind  that  the  questions  refer  only  to  contract  vnployees  in  five  categories 
working  at  the  (HOST  PLANT).  They  do  not  refer  to  enployees  worlcing  on  new  constmction 
or  other  functions.  The  five  categories  of  employees  are:  Maintenance,  Field/Technical 
Support,  Renovation  and  Turnaround,  Specialty,  2md  Operations. 

Al.  In  your  experience,  is  the  safety  and  health  performance  of  your  company  in  these 
five  categories  periodically  reviewed  by  the  host  plant  always,  usually,  sometimes, 
rarely,  or  never? 

Always ....(  ( -1 

Usually -2 

Sometimes -3 

Rarely -4 

Never -5 

Not  sure -6 
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READ  Q.A2  AHD  Q.A3  IM  SEQUEMCt. 

A2.  itouid  you  •stixMta  that  contract  workart  as  a  proportion  of  tha  total  work  forca 

has  incraaaad,  dacraaaad*  or  r— ilnail  about  tha  saa*  ainca  198S? 


About  tha 


Incraaaad 

a.  In  tha  patrochaaical  Induatry  aa  a  «ihola.(  t    -1 

b.  At  thi«  tita... (  ( -I 

c.  For  this  cM^any (     ( ^-l 


Dacraaaad 

-2 

-2 

-2 


MotSora 


,-3 

-3 


,-4 

-4 


A3.  Would  you  astiaata  that  contract  workars  aa  a  proportloo  of  tha  total  work  force 
has  incraasad,  dacraasad,  or  raaainad  about  tha  sana  In  tha  last  12  aonths? 


Incraasad  Dacraaaad 

a.  In  tha  patrochanical  industry  as  a  whola.(  '  (    -1        -2 

b.  At  this  sita ..(  ( -1  -2 

c.  For  this  coapany (  ( -i  -2 


About  the 
Sana 

-3 

-3 

-3 


Not  Sure 
-4 

-4 

-4 
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B.  Contractor  Salaction 

Bl.  Kara  are  soma  safety  measures.  When  you  bid  for  the  contract  for  (HOST  PLANT),  did 
you  submit  any  of  these  measures  as  an  indicator  of  your  safety  record,  or  not? 


a. 
b. 


Workers  Conp  E.M.R. 


Injury/ illness  performance 
(OSHA  200  Log) 


Yes, 

Did 
-1 

No,   Not 
Didn't  Sure 

-2     -3 

(  (__ 

_-l 

-2     -3 

c.   Contractor  safety  and  health 

programs (  ( 


-2 


IF  YES  TO  Q.Blb.  ASK  Q.B2.   OTHERS  SKIP  TO  Q.B3. 

B2.  Did  the  OSHA  200  log  you  provided  cover  your  ccopany's  prior  experience  or  work  you 
performed  only  at  this  worksite,  only  for  this  coapany,  only  within  this  industry,  or  in 
all  industries  you  work  in? 

Only  at  this  worksite (   ( -1 

Only  for  this  company -2 

Only  within  this  industry -3 

In  all  industries -4 

Not  sure -5    '^ 

EVERYONE  ANSWER 

B3.  Did  plant  management  comminicate  to  you  which,  if  any,  of  these  indicatoxs  of 

contractor  safety  would  be  used  in  the  selection  process? 

Yes (   ( -1 

No -2         • 

Not  sure -3 
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B4.  H«rt  ar«  sobs  critaria  for  th«  salactlon  of  contractors.  In  ganaral,  is  aach  of  the 
criteria  much  aora  i^portaat,  n— whit  mra  ii^ortaat,  aquaily  iaportaat,  soaawhat  less 
ijiportant  or  auch  lesa  iaportant  thaa  safety  in  the  aalactioa  of  cootractocs? 

Sane-         Sooie- 
'  Much     what    Eq-     what   Much 

Mora     More   oally    Lass   Lass 
Inpor-   In^r-  lopor-  lopor-  Inpor-   Not 
taat    tant    tant    tant   tant    Sura 


ROTATE 


START  AT  "X" 


(   )   1. 
(   )   2. 


Price. 


{  ( -1 


Ability  to  perform 
the  job  on  tij 


(  ) 


(   ( -1 

3   The  quality  of  work..(   (   -1 


,-2 

.-2 
-2 


.-a 
-3 


-♦ 


-4 


.-S 
-5 


.-6 

-6 
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B5.  At  this  pletnt,  for  this  job,  to  whom  did  you  st^ply  prebid  safety  data?  Was  it 
someone  at  the  plant  level,  division  level,  or  the  corporate  level? 

PLaat  level ..........»..(  (    -1 

Division  level -2 

Corporate  level -3 

Not  sure ^-4 

B6.  In  the  last  year,  did  your  conpany  ever  choose  not  to  bid  on  a  contract  because  of 
safety  considerations  about  the  host  plant? 

Yes (  ( -1 

No -2 

Not  sure -3 


Fwiwd 
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C.  Nonitoriiig  Safety  end  Health  Perf< 


Cle.  Here  ere  sobm  aethods  of  neesuring  end  enforcing  cafety  coaipliance.  In  order  to 
Bonitor  end  enforce  your  cceipany'B  coe^liance  with  health  and  safety  requirenents  does 
plant  aanaqeaient  at  (HOST  PLANT)  nomally  use  each  of  these  aethods,  or  not? 

Clb.  Please  rank  order  these  procedures  from  most  effective  (tl)  to  least  effective  {§!) 


O.Cla 


a.  Periodic  neetings  and  reviews 

b.  Jobsite  correction 

c.  Worker  sanctions  per  contract 

d.  Job  shutdown  and  correction 

e .  Contract  texvination 


f .  Reaioval  from  the  bidder  list  for 
future  work 


g.  Discipline  or  removal  of  an 
individual 


h.  Monetary  incentives  or  penalties.. 
i.  Anything  else  (PLEASE  WRITE  IN): 


Yes.  Doesn't  Hot 
Uses    Use    Sure 


Q.Clb 


Rank 
Order 


(  (. 


-3  XXXXXXXXXXXX 


«ot  sure .YXfXaXXXA    xxxxxx  xxzxxx 
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02.     What   i.s  the  total  number  of  your  coBt>any's  en^loTae  knurs  wocted  at  (HOST  PLM4T)  in 
1999? 

/  /         /         /  /   ,(R)0.00 

(      -      > 

Hot  sure (     ( -1 

C3.  Here  are  some  consequences  of  accidents  on  the  job.  Using  1989'8  GSHA  No.  200  LOG, 
how  many  of  each  itsn  did  you  have  at  this  plant  of  enployeee  working  on-site  in  1989? 

a.  Fatalities / / / / Hot  sure. .(  ( -1 

(  -  ) 

b.  Lost  workday  cases / / / / Hot  sure. .  (   ( -1 

(  -  ) 

c.  Number  of  injuries  without  lost 

workdays / / / J Hot  sure. .(  ( -l 

t  -  ) 

d.  Total  number  of  lost  workdays..../ III Not  sure..(  ( -i 

t  -  > 

C4.  What  is  the  total  number  of  employee  hours  worked  in  the  petrochemical  industr/  m 
1989? 

/ I I I I   ,000.00 

(  -  ) 

Not  sure (  (    -1 

C5.  Here  are  some  consequences  of  accidents  on  the  job.  Using  1989 's  GSHA  No.  200  LOG, 
how  many  of  each  item  did  you  have  of  employees  working  in  the  petrochemical  industry  in 
1989? 

a.  Fatalities Ill        /....Not  sure..(  ( -1 

t  •  > 

b.  Lost  workday  cases .1111 . . .  .Hot  sure. .  (     ( -1 

(     -     ) 

c.  Number  of  injuries  without  lost 

tforkdays Ill        /....Mot  sure..(     ( -1 

(     -     ) 

d.  Total  nusiber  of  lost  workdays..../    /    /    /....Mot  sure. .(  ( -1 

t-  -  ) 
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D.  Safaty  and  HMlth 

Dl.  kt   (HOST  PLAMT)  do«s  plant  aana^MMnt  hava  a  fonal  work  authorization  systan  for 
contractor  work  involving  axlatlnq  procass  facllltias? 


Yaa, 

No.. 

Not 


(   (. 


•1  (ASK  Q.D2) 


,ura -3  <^'  '^  fi-'^> 


D2.  Hara  ara  various  typas  of  work  parfomad  at  a  patrochaalcal  rafinary.  Prior  to 
parforsinq  aach  of  thasa  typaa  of  work  at  (HOST  PLANT)  do  you  hava  to  obtain  apacifie 
writtan  authorization,  apaclflc  varbal  authorization,  both  or  nalthar? 

Not 


a.  Any  on-tita  «»ork 

b.  Confinad  spaca  antry... 

c .  Hot  work 

d.  Excavations 

a.  Nork  involving  procass. 


D3.  Ooas  your  company  hold  haalth  and  safaty  maatings  for  your  on-slta  asq^loyaas  during 
normal  working  hours,  or  not? 


Yas 

No 

Not  sura. 


t  (. 


-1 
"-2 
■-3 


EVERYONE  ANSNHl 

04.  Doas  your  con^any  hava  its  own  writtan  haalth  and  safaty  program,  or  not? 


Yas 

No 

Not  sura. 


(  (. 


-1 
'-2 
■-3 


OS.     Is  a  full-tiaa,  a  part'tlaa,  or  no  safaty  profassional  froa  your  coopany  assignad  to 
(HOST  PlAirr)? 

ruii-tii» (    ( -I 

Part-tlM '2 

Nalthar.  (Nona) -3 

Not  sura -4 

DSa.    Nhat  is  your  critaria  for  datazBining  tha  asslgnaant  of  full-tlas  safaty 
profassionals  to  tha  work  slta?     (For  axasv^**  doaa  it  Involva  tha  nuabar  of  paopla, 
eoavlsxity  of  work,  or  langth  of  tlaa  on-slta?)    PLEASE  NRITB  IN 
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D6.  Are  safaty  inspections  dona  on  this  site  by  your  coopany? 

Yes ...(  ( -I  (ASK  Q.D6a) 

No -2   (SKIP  TO  Q.D7) 

Not  Sure.... -3 

D6a.  How  frequently  are  safety  inspections  done  on  this  site  by  your  coopany?  Is  it 
weekly,  monthly,  several  tines  a  year,  once  a  year,  or  not  at  all? 

Neekly (  ( -1 

Monthly -2 

Several  tines  a  year...    -3 

Once  a  year -4 

Not  at  all -5 

Not  sure -6 


4101 


D6b.  Please  describe  your  on-site  safety  inspections.  (For  exaaple,  does  it  involve 
reviewing  lock  out  procedures,  checking  equipment,  reviewing  injury  statistics,  field 
inspections  of  facilities^  or  reviewing  coonunications  about  hazards?)  PLEASE  WRITE  in 


EVERYONE  ANSWER 

D7.  How  many  hours  of  safety  training  have  your  supervisors  on  this  site  received  in  the 

past  year? 


I         I         I         I         I     Hours 
(  -  ) 

Not  sure (  ( -1 
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B.  OwTMr's  CoaBunication  and  Raspensa  Kaqairaaanta 

El.  Kara  ara  sooia  ways  of  coonunicating  safaty  inforwation.  As  part  of  the  safety 
oriantation  at  (HOST  PLANT)  doas  anyona  prasant  any  of  thasa  itams  to  your  employees,  or  not? 

IF  "YES"  TO  O.El.  ASK  Q.Ela  IN  SEQUENCE. 

Ela.  Is  each  of  tha  following  itams  prasantad  by  tha  host  plant,  the  contractor,  or  jointly? 


Q.El 


a.  A  talk 

b.  A  tour  of  tha  work  area... 

c.  A  film 

d.  An  interact iva  discussion. 

e.  A  test  on  tha 
safety-related  material... 


Yas 

Presents 


No  Does 

Mot    Not 
Present  Sure 


Q-Ela 


Con- 
Host    trac- 
Plant   tor 


Jointl 


,-1 

.-1 

-1 


.-2 
.-2 

.-2 
-2 


-2 


-2 


Not 
Sure 


E2.  [)oes  (HOST  PLANT)  have  a  labor/management  safety  and  health  comnittee  which 
includas  contractors,  or  not? 


Yes. 


(   ( -1   (ASK  Q.E3) 


No 

Not  sure. 


■_*      (SKIP  TO  Q.E5) 


E3.  When  your  workers  last  worked  at  (HOST  PLANT)  did  this  comnittee 
meet  at  least  weekly,  monthly,  quarterly,  or  less  often  than  that? 

Weekly (   ( -1 

Monthly -2 

Quarterly -3 

'      Lass  often  than  that -4 

Not  sura -5 


E4.  How  many  walkaround  inspections  were  conducted  by  this  comnittee  at  (HCoT 
PLANT)  while  you  worked  there  during  the  last  year? 

Ill I     Inspections 


(  -  ) 
Not  sure (   ( 


-1 
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EVERYONE  ANSWER 

E5.  As  a  contractor,  do  you  have  your  own  labor  management  safety  and  health  comrittee  at 
(HOST  PLANT)  or  not? 


Yes . . 

No 

Not  Sure. 


(   (. 


.-1   (ASK  Q.E6) 
'-2   (SKIP  TO  Q.Gl) 
-3 


E6.  When  your  workers  last  worked  at  (HOST  PLANT)  did  this  conmittee 
least  weakly,  monthly,  quarterly,  or  less  often  than  that? 


meet  at 


Weekly 

Monthly 

Quarterly 

Less  often  than  that. 
Not  sure 


(   (. 


.-1 
"-2 
[-3 
*-4 
"-5 


E7.  How  many  walkaround  inspections  were  conducted  by  this  comnittee  at  (HOST 
PLANT)  while  you  worked  there  during  the  last  year? 


/. 


Inspections 


(   -   ) 
Not  sure (   ( 


BEST  COPY  AVAILABLE 
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G.  Training  of  Contractors '  tailor— m 

EVERYONE  ANSWER 

Gl.  In  g«n«rai,  who  is  primarily  raspoDSibla  for  th«  safaty  and  haalth  training  for  your 
•nployaas  who  ara  working  on-sita  —  your  coopany,  plant  nanagastant,  tha  union,  or  someone 
alsa?   IT  SOMEONE  ELSE:   Mho  is  it?  RECORD  BELOW 

Your  Company. (  (    -1 

Plant  nanaganant -2 

Union -3 

Somaona  alsa:  PLEASE  WRITE  IN 

Not  sura -S 


G2.  About  how  many  hours  of  initial  on-site  safety  and  health  training  do  your  employees 
usually  receive  when  working  on-site  at  (HOST  PLANT)? 

(  -  )  • 

Not  sure {   < ^-1 


03.  About  how  many  ongoing  hours  per  months  of  safety  emd  health  training  do  your 
enployees  usually  receive  when  working  on-site  at  (HOST  PLANT)? 

(  -  ) 
Not  sure (   ( -1 

G4.  Prior  to  going  into  any  petrochemical  plants  do  your  wor)cers  receive  off -site  basic 
safety  training  or  not? 

Yes (  ( -1 

No -2 

Not  sura -3 

G5.  Prior  to  going  to  work  at  (HOST  PLANT)  did  your  workers  racaiva  off -site 
pra-aiif>loyBant  sita-spacific  safety  training,  or  not? 

y— (   ( -1 

No -2 

Hot  sura -3 
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HI.  Did  your  coopany's  work  at  (HOST  PLANT)  bring  your  workers  into  regular 
contact  with  direct-hire  enployees,  or  not? 


902039 


Yes,  regular  contact (   ( ^-l  (ASK  ft. HIV 


No,  not  regular  contact. 
Not  sure 


.-2 

1-3.  ♦SKIP  TO  Q.Fl) 


H2.  When  your  company  worked  at  (HOST  PLANT)  was  there  evidanca  of  information 

eibout  hazards  not  being  shared  between  (HOST  PLANT)  eoqployees  and  your  company's  eoployees 

often,  sometines,  rarely,  or  never? 

Often (   ( -1 

Sometimes -2 

Rarely.. -3 

Never -4 

Not  sure -5 

H3.  When  your  company   worked  at  (HOST  PLANT),  was  there  evidence  of  tension  or 
conflict  between  your  company's  employees  and  direct-hire  workers  at  tha  plant  of tea » 
sometimes,  rarely,  or  never? 


Often 

Sometimes . 
Rarely. . . . 

Never 

Not  sure. . 


-t  t 


-1 
■7 
■3 
-4 

•5 
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-14- CARD 902039 

P.     niiMinihlcs 

EVERYONE  mswa 

Fl.     Ar«  your  «<ploy««s  at  (HOST  PLANT)  cov«r«d  by  a  collactiva  bargaining  a9re«iMnt     o** 

not? 

Y«« (      ( -1 

Ho -2 

SoM  but  not  all  (vol.).. -3 

Hot  aura -4 

F2.     How  aany  aoployaaa  do  you  currantly  hava  working  on-aita  in  tha  job  catagorias  wa'va 
baan  discuaaing? 

/ I III     Employ  aaa 

(     -     ) 

Not  sura (      ( -1 

F3.  What  was  tha  paak  nunbar  of  anployaas  you  evar  had  doing  contract  work  in  thesa 
catagorias  on-sita  within  ona  24-hour  pariod  in  tha  last  yaar? 

/ I /    /  Enployaas 

(  -  ) 

Not  sura (  ( -1 

F4.  Eatinata  tha  parcant  of  your  anployeas  working  at  (HOST  PLANT)  who  do  not  speak 
English? 

(  -  ) 
Hot  sura (  ( -1 

FS.  Eatiaata  tha  parcantaga  of  your  aaiployaaa  working  at  (HOST  PLANT)  who  cannot  read 
English? 

(     -     ) 
Hot  sura (     (_ -1 


gadiwi  lagistar  /  VaLSt.  W»  22/-  Friday,  Fabruwy  1.  MM  /  Wotkaa 

\ ->S~  CMttt  9C2!tty> 

Ft.     Of  th«  workara  pmaaently  on-aita  at  (HOST  FLANTT,  wtet  parcant  \mt%  woritad  for  yow  a 
this  site  for  each  of  tha  following  tiaa  periods? 

a.  Lass  than  oaa.  month >/         /        i /  % Not  sure.  ..C     ( -1 

(     -     > 

b.  One  month  to  3  months-. /'        /        /        /  %.  ...Not  sura-.  ■ .  (     ( -I 

C     -     I 

c.  Thrae  BontJis  to  one  t^aji^.l III  \ Not  sure. --(     ( -1 

(     -     )» 

d-^      More  tlMir  osa  year P        F        I f  % Not  sure. . .  C     ( .-l 

K     -     "i 

F7.  OC  the  workers  presently  on-site  at  (HO&T  PLAKI)  «rii*t  paacant  haue  worked  for  youe 
company  for  eadir  of  the  following  tixie  periods^^ 

a.  Less  than  one  month /    /    /    /%.  ...Not  sure...(   ( -\ 

(    -    y 

b.  One  roontlt  to  jJ  months U        f        [        /  V.... Not  sure. . .(      ( -I 

t     -     ) 

c.  T)(r«e- iRDnthe.  to  one  y^KT.  .y I         t        I  %*>-.Not  sure...(      ( -I 

t     -     ) 

d.  Mace  than  one  year f        t        I i\ Not  sure.. .f  ( -r 

t  -  i 


tte  anrvef .     Thank  yon 

[PR  Bbc.  fT-2nS  niedT-3I-9r.  (MS^am] 


■neh  for  tatx  eooparatioo! 
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PnM  MMW  tof  Al 
City 


Pursuant  to  MCtion  112  of  the  1976 
anMmdinents  to  the  Federal  Election 
Campaign  Act  (Pub.  L  94-283. 2  U.S.C 
441a).  the  Secretary  of  Labor  has 
certified  to  the  Qiairman  of  the  Federal 
Election  ConunlMlon  and  publishes  this 
notice  in  the  Fodval  Ragtotar  that  the 
United  States  Qty  Average  All  Items 
Consumer  Price  Index  for  All  Urban 
Consumers  (1967  « 100)  increased  165.0 
percent  from  its  1974  annual  average  of 
147.7  to  its  1960  annual  average  of  391.4. 
Using  1974  as  a  base  (1974=100).  I 
certi^  that  the  United  States  Qty 
Average  All  Items  Consumer  Price  Index 
for  All  Urban  Consumers  thus  increased 
165i)  percent  from  its  1974  annual 
average  of  lOO  to  its  1990  annual 
average  of  2654). 

Signed  at  Washington.  DC  on  the  24th  day 
of  January  1901. 
Rodanck  A.  DaAnDant. 
Acting  Secntary  of  Labor. 
PR  Doc  91-2432  FUed  1-31-91;  8:45  am] 


WttQC  Mid  Hour  UvWofV  Employ  iMnl 


for  Fodofol  and 
Coiwtnicllon; 


General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  proiects  of  a  similar 
diaracter  and  in  the  localities  specified 
merein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davit-Bacon  Act  of  March  3, 1931,  as 
aniended  (46  Stat  1404.  as  amended,  40 
U3.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
AppendU.  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  this  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 


determined  in  these  decisions  shall  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
ipjnimiiin  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.&C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination, 
decisions  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  dieir  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  dedsions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issues,  must  be  made  a 
part  of  every  contract  for  performcmce 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  boiefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
emlanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administation. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinattons.  200  Constitution 
Avenue  NW..  room  S-3014.  Washington, 
DC202ia 

Moffificattoos  to  General  Wage 
Datamrinatfawi  Dedsions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entided  "General  Wage 
Determinations  Issued  Under  the  Davis- 


Bacon  and  Rdated  Acts"  being  modified 
are  listed  by  Vohmie,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Fadatal  Regiatar  are  in  parentheses 
following  the  dedsions  being  modified. 


Volume  t 

New  lersey.  ^q90-2  Qan.  S, 
1990). 

Volume  II: 

Ulinois,  ILBO-1  (Jan.  S,  1990) .... 

Volume  III: 

Arizona,    AZ90-1    (Jan.    5, 

1990). 
California.   CAgO-2  Qsn.   5, 

1990). 
Colorado: 

CO90-1  Oan.  5, 1990) 


CO90-2  (Jan.  5. 1990) 

CO90-4  (Jaa  5, 1990) 

CO90-6  (Jan.  5. 1990) 

CO90-6  Oaa  5. 1990).- 

COn-7  (Jan.  5, 1990) — 

CO90-8  (Jaa  5. 1990) 

CO90-9  (Jan.  5, 1990) 

Hawaii,  HI90-1  (Jan.  S,  1990).. 

Oregon.     OR90-1     Qan-     5, 

1990). 
Utah.  UTgO-9  Uan.  S,  1990)..... 


p.  665 
pp.  087.674 

p.  se 

p.  67 

p.  9 

pp.  10-11 
p.  41 
pp.  42-66 

p.  107      • 

p.  106 

p.  117 

p.  118 

p.  125 

p.  126 

p.  132a 

p.  132b 

p.l32e 

p.  132f 

p.l32i 

p.  132) 

P.13A 

p.l32l-132ni 
,  p.1320 

p.  IX^ 
,  p.  137 

pp.  138-139 

p.  300 

pp.  314-326 
,  p.  366ni 


General  Wage  Determination 
Publicatien 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  fit)m: 
Superintendent  of  Documents.  U.S. 

Government  Printing  Office. 

Washington.  DC  20402.  (202)  7e3-323& 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  mterest 
since  subsoiptions  may  be  ordered  for 
any  or  all  of  die  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  indudes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throu^out  the  remainder  of  the  year. 
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regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Waahingtoa  DC  This  2Sth  Day  of 
fanuaiy  Ifln. 

AlHLIiees. 

Director.  Division  of  Wage  Determinations. 
(PR  Doc  91-2164  FUed  1-31-01: 8.-4$  am) 

I  oooe  4Bie-a7-ii 


mm  osiwiy  ami  neann  AuiiiHiiauauun 

[DodWt  No.  IM0-21-II1 

MeQnM  Copper  C04  Petition  for 
Moanicmion  01  Appecenon  or 
wiiuiHyy  aeteiy  sunofw 

Magma  Cooper  Company,  P.O.  Box  37, 
Superior.  Arizona  65273  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.11059  (respirable  atmosphere  for 
hdst  operators  underground)  to  its 
Magma  Mine  (LD.  No.  02-00152)  located 
in  Pinal  County.  Arizona.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Ad  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  hoist  operator  be 
provided  with  a  respirable  atmosi^ere 
completely  independent  of  the  mine 
atmosphere.  This  independent 
ventilation  system  should  convert 
without  contamination,  to  an  approved 
and  property  maintabted  2-hour  self- 
contained  breathing  apparatiu  to 
provide  a  safe  means  of  escape  for  the 
hoist  operator  after  die  hoisting  duties 
have  been  completed. 

2.  PresenUy  the  mine  uses  a  60  minute 
4500  PSI  compressed  air  breathing 
apparatus.  This  unit  is  diredly  attached 
to  the  24  hour  cascade  system.  When  all 
peraonnel  are  out  of  the  mine  the 
hoistman  activates  his  compressed  air 
backpadc  tank,  then  disconnects  from 
the  cascade  syston  and  exists  the  mine. 

3.  In  support  of  this  petition,  petitioner 
states  diet — 

(a)  It  takes  10  to  IS  minutes  to  walk 
die  #9  shaft  and  5  minutes  to  be  hoisted 
out  of  the  mine.  The  possibility  of  not 
being  able  to  exit  the  mine  would  be 
rare  because  the  shaft  is  concrete  and 
steel 

(b)  There  are  trained  mine  rescue 
people  capable  of  manning  the  hoists  in 
the  event  of  a  comitate  evacuation;  and 

(c)  The  mine  is  supplied  with  24  houili 
of  compressed  air.  and  1  hour  self- 
OMitained  breathing  apparatus  to  ensure 
a  safe  atmosphere  for  the  hoistman  to 
completely  evacuate  and  to  exit  die 
mine  safely. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 


Request  for  Commants 

Persons  interested  in  this  petition  may 
furnish  written  comments,  liese 
o(Mnments  must  be  filed  widi  die  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard,  Ariington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
(March  4, 1991).  Copies  of  die  petition 
are  available  for  inspection  at  that 
address. 

Dated  January  24, 1991. 
PaHida  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[PR  Doc  91-2428  Filed  1-31-01: 8:45  am] 
aaijNO  COOK  utt  t%  11 


(Dodcet  No.  II-01-O2-C] 

Weetem  Fuele-Utah,  Inc^  PetWon  for 
■KNvncaiion  or  Appecenon  of 
Mendetory  Safety  Stenderd 

Western  Fuels-Utah,  Inc.,  P.O.  Box 
1067.  Rangely,  Colorado  81648  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.507  (power  connection  points)  to 
its  Deserado  Mine  (ID.  No.  05-03506) 
located  in  Rio  Blanco  County,  Colorado. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Healdi 
Ad  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  except  where 
permissible  power  connection  units  are 
used,  all  power  connection  points  inby 
the  last  open  crosscut  shall  be  in  intake 
air. 

2.  The  petitioner  requests  a 
modification  of  the  existing  standard  to 
permit  the  use  of  nonpermissible  punq>s 
in  a  borehole  in  a  sump  area  of  its  mine. 

3.  As  an  alternate  method,  petitioner 
proposes  to  drill  a  borehole  from  the 
surface  into  a  sump  adjacent  to  a 
longwall  panel  A  nonpermissible 
submersible  pump  will  be  installed  in 
the  borehole  to  dewater  die  sump.  Five 
feet  of  water  will  be  kept  above  the 
pump's  motor  at  aH  times,  with  the  inlet 
of  the  pump  located  above  the  pump 
motor,  making  it  impossible  for  water  to 
be  pumped  down  to  eiqMse  the  motor. 
The  watw  level  will  be  mcmitored  by  the 
use  of  electrode  type  probes.  The  pow  : 
circuit  for  the  pump  wrill  be  designed 
and  installed,  as  described  in  the 
petition. 

Request  fior  Comments 

Pnaons  interested  in  dils  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 


of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health        • 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmariced  or 
received  in  that  office  on  or  before 
March  4, 1991.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  January  24. 1901 
Pallida  W.  SUvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 
(FR  Doc  91-2429  Filed  1-31-01:  a.-45  am] 


(Dodcet  Na  M-61-01-C] 

Wolf-Creek  CoMeriee  Co.;  Petition  for 
MOfmoDon  or  Appncsoon  or 
manaeiory  seieiy  onnaara 

Wolf-Creek  Collieries  Company, 
Caller  802,  Lovely,  Kentucky  41231,  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.902  (low-  and  medium- 
voltage  ground  check  monitor  circuits) 
to  its  No.  4  Mine  (I.D.  No.  15-04020) 
located  in  Martin  County,  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  low-  and  medium- 
voltage  resistance  grounded  systems 
include  a  fall  safe  ground  check  circuit 
or  other  no  less  effective  device  to 
monitor  continuously  the  grounding 
circuit 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  contractors  in  lieu  of  the 
required  circuit  breaker. 

3.  In  support  of  this  request  petitioner 
states  that 

(a)  Onfy  pump  starting  equipment 
would  be  affected  by  this  petition 

(b)  Pump  power  contactors  would  be 
built  into  or  permanenUy  affixed  to  the 
transformer  endosure,  separated  and 
isolated  from  the  other  components  of 
the  unit 

(c)  Ground  continuity  would  be 
mcHiitored  at  all  times  with  an  approved 
type  monitor, 

(d)  Upon  loss  of  ground  or  pilot  vrire, 
the  monitor  would  drop  out  sill 
contadors  that  provide  power  to  die 
pump  unit  and«ll  rdated  equipment 

(e)  Frequent  examinations  would  be 
made  by  a  qualified  person,  recorded 
and  made  available  for  examination  at 
all  times; 

(f)  An  audiUe  alarm  would  be 
sounded  prior  to  each  start  up. 

4.  The  alternate  mediod  wUl  at  all 
times  guanuitee  no  less  than  the  same 


/  V«L  SB.  Na.  S  /  Ftidif,  Wbnnry  1,  tMl  f  Notton 


measure  of  i 
by  thai 

Penau  Jnlaraalad  k  tkk  patMMi  May 
furnish  «rdtt«i  ofloyMiiU.  Hmm 
ooBUMHlB  mat  U  AM  wilk  Ae  Offioc 
of  Slsndarda.  BsfMbMoMud 
Variances.  Mine  Safety  and  Health 
Administration,  Room  1127, 1015  Wtlson 
Boulevard,  Arlington,  Vir^a  22203.  KA 
couuiieuts  asTBi  tie  poatntanceB  xjt 
received  in  that  office  on  or  before 
Mardh  4,  ItM.  Ooplei  tn  IM  pefltkm  are 
available  for  inspectisn  «t  lint  adJuise. 

Dated  lanuary  24,  nsi. 
Patricia  W.  Sihr^. 

Director,  Office  of  StaiHiarda,  ReguJatJotu 
ajtdVmnaHom. 
[FRDocI 
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nw^^wi  mriniOTmnNin,  onny  on 
n^aHVTtoysniOTTar  ■torn  vT  m 

AOmcv:  Library  of  Congress,  Copyright 

Office. 

Acnoic  Notice  of  inqi^rf.     

tUiMUn:  This  Notice  of  Jaqniiy 
advises  the  jHihlic  that  the  Comfright 
Office  is  oonAirtinga  sludy  t»  the 
feasibOky  of  lagisUtiow  reqirfjdqg 
purchasacs  of  works  of  art  !•  pay  to  the 
artist  a  percentage  of  the  resale  price  of 
the  art  iwoik.  ThiM  notice  invites 
conmenls  and  infocBation  thai  will 
assist  the  Office  in  andarstaading  the 
issues  involved  in  such  «  requirement 
The  Office  particularly  invites  comment 
from  groups  or  individuals  involved  in 
the  creatiaa.  axMhitioa  dissemination, 
and  preservation  of  wodis  of  art. 
inchiding  artists,  art  dealers,  auction 
houses,  investment  advisoca.  coOeotors 
of  fine  art  and  curatare  of  art  museums. 
DATIS:  Initial  comments  should  be 
received  by  }uaa  I,  ISBL  Reply 
nnmmants  shoahibejieociwod  by  August 
1.19gi. 

APB—WK  iBtawetsd  yorsona  ahouM 
submit  ten  oepiea  iif  fbake  aariMaa 
comaMols  taOffioe«f  fheAqgiatarcf 
Cop}i^gh(a.  rnpifitt^  <»(».  i«B« 
Madiaaa  AiiUiag.  ioaa4(M.  Heal  and 
IndeiMBdeace  Aweoua.  S,  WaeUnghm, 
DC2aSia 

PON  PwmNBi  mfohmatkmi  coNiaa: 
WUliam  Ratiy.  MiBf  HMiIng  Advlaar 
to  the  Regiatar  irfikvpd^tB,  0»pjii|^i 
Office. lih wy  of  niiigiiii.  Waahingten. 
DC  a6Ma  TiisffcsBL  caM)7y-4saa 


suwLtwnrrAfiv  MMnnnnBOB 
Decemfearl.  IfliaPnaidaat  flush  signed 
into  law  RiMic  Law  KU-OSa  Title  VI  «f 
this  iagiilatlaa  rantainad  proviaions 
according  certain  rights  of  attribiitkm 
and  iaisigcity  to  wodu  sf  the  visual  arts. 
The  title  is  fsnenlly  aOectisie  SB  June  1. 
M01.  SaotioB  eat^)  of  the  lagislatioa 
also  msndatad  ibat 


2.  If  resale  loyally  legtaMaai  Is 
appropriate,  «4iift  fam  ahuiM  It  lAet 


(1)  IkeSiglStararCanfvlfliMs.  la 
conahaHsowBhliaCii^  ef  «w  Nattond 
EndoiMMBt  for  tfat  Arta.«lial  oaodaola 
•tudy  on  the  feasibility  of  implementiag — 

(A)  A  requirement  that  after  the  Qrat  lale 
of  a  work  of  art  a  royrfty  many  resale  dt 
the  woric  coiuistiiig  of  a  peneiilageof  Ihe 
price,  he  paid  IB  the  Mthar  «f  She  woric  sad 

(B)  Other  possible  requiremeaSs  Shatwoali 
achieM  the  abiective  of  attowii^  aa  author  «f 
a  woric  of  art  to  share  monetadly  in  the 
enhanced  value  of  that  work. 

The  report  is  to  be  presented  to 
Congress  18  months  alter  the  date  of 
enaotiMat^BM  ].  nasi,  llie  presaat 
notice  is  daaipied  loaaaiat  the 
Copyright  Qffioa  ia  ialfittk^tUa 
mandate. 

DndtOeSttite 

Rsane  roysuty  rigbta,  tsonuBunly 
called  fCrvA  tfe  mflte,  vrere -devebped  in 
Europe  n  a  method  tn  permitliBg  artists 
to  aiiSTe  IB  fhe  iuu  eased  TaiQe  Xn  tfabu 
works.  The  Beroe  Conrennon  peiuiMs 
menreer  countiies to  extend  oivtt  xn 
suite,  but  does  not  require  themtotlo  so. 
Article  Itter.  Few  uuuuliles  hwe  droit 
de  suite  regimes.  In  the  Ihdted  States, 
federal  copyri^law  does  not  provide  a 
resale  royalty  tight,  and  among  the 
states,  only  Caffionda  has  HRacted  a 
droA  de  suite  provision.  "Hiere  are  a 
nuuiber  of  different  approadies  to  droit 
de  suite,  taking  into  account  factors 
such  as  the  type  of  work,  the  srfes  price, 
who  is  selfing  the  work,  and  whether  flie 
sale  is  public  or  private.  The 
effiectiveneBS  of  the  laws  in  achieving 
their  desired  goals  has  been  the  subject 
of  dispute. 

During  Ae  lOOth  Congress.  ^"■'•i'Tg" 
were  held  on  KR.  3221  and  S.  IBia 
predecessors  of  AiUic  Law  lOl-ASa 
Section  S  of  the  UHs  contained  a  xfo// 
de  suite  prevision.  Due  to  opposition  to 
the  provision,  it  was  dropped  from 
subsequent  blQs  with  the  undecstandiqg 
that  thJe  present  study  would  be 
undertaken. 

Ja  ofdar  to  aaaist  it  in  coB^^leyi^  Ihe 
study,  the  Ccv^ri^  Office  seeks 
comments  qb  llie  fclUtwiag  quastioBs: 

1.  Would  resale  royalty  legislatian 
promote  or  discourage  the  creation  of 
new  works  of  art,  and  If  so,  hoWT  How 
wadd  (ke  legiriarban  atfiect  ^ 
marketpfaoe  fcr-worka  «€  art  wilbjadi  to 
suchaj 


of  art  should  it  cover?  Should  tinre  tea 
threshold  value  for  works  to  baaufa^ed 
to  4he  eaqaJMasaat,  aad,  if  aa,  wiial 
should  that  aawont  bar  Skaidd  ibare  be 
a  threshold  requiremaBtfaraaiMCMase 
in  value  for  the  requirement  and,  if  so, 
what  should  the  increased  amount  be? 
fMMt  sImM  4ie  BBwn*  itflliie  fcwile 
royalty  be  and  how  should  it  be 
measured:  by  a  percentage  iff  fte 
resaler's  profit  the  nelaales  differential, 
or  some  other  Bkeaaoreaientr  Should  the 
net  sale  differeafial  he  arcuated  lor 
inflation? 

3.  Trao  showd  beneiit  nom  the 
requii'iueilf?  For  exaimile,  'Aotdd  it  be 
lindted  to  -works  crested  in  the  United 
States,  or  sbodd  It  also  Include  works  of 
foreign  od^  sold  In  Iha  United  Statesf 
What  are  the  intemafional  biqiiBoa'&aBs 
of  such  -deoUonsT  How  is  the  Issue 
handled  ia  Toreiga  coaatries  andia 
California? 


4.  What  should  the  tena  af  i 
requirement  be?  Shoidd  k  ha 
coeidteaaiva  wfth  the  oepydgbt  bi  Ae 
wsd^r  Sbairfd  «ha  right  be  I 
Shotidaroa 
retroactivrfy  <to  woiIcb  ia  aJtlStaiiBa  at 
the  date  «lf  aaaotaieaM  of  aay  legJslafloBT 

5.  Should  tbere  be  any  enforcement 
mechanisms,  central  collecting  aodefies. 
or  registration  reqidrements?  Whal  are 
the  experiences  in  foreign  countries  and 
in  CalTTomla  with  these  firoblemsT  Who 
should  record  the  initial  and  subsequent 
sales  price?  How  wiD  the  system  wodc  if 
a  work  of  ait  is  presaatad  as  a  gift, 
donataJl  or  oachaHged  ia  a  barter 
transactioB? 

8.  SbooM  tfw  vigbl  be  wa»M(ble  «r 

alieMblef 

7.  Shoidd  the  Calllionila  law  be 
preempted  in  the  event  of  a  federal  law? 

Interested  parties  -are  free  to  ceiamant 
on  oflier  issues  not  raised  in  &ese 
questions. 

Co^es  of  ail  oaBHnls  aaoeiiMd  wii 
be  avaiiaUa  Jbr  pidflic  taqneUoB  aad 
copying  between  the  houra  of  8:30  aja. 
and  4  yjs.,  Mosiday  <th>Dagh  Mday,  hi 
room  801,  juan  MaAsaa  Muwilal 
BuMing.  Library  sf  Gangresa,  Fhtd  aid 
ladqwBdeBoe  Aveaue,  9E.,  WaMngton, 
DC  20580. 

Dated:  Jauiaiy  24, 1901. 
RalphOaua. 
Register  of  Copyrights, 
[FRDoc.«-8«MnMll 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting  Of  the  Literature  Advlaory 


Punuant  to  section  10(a)(2)  of  the 
Federal  A.dvi»ory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Audience  Development 
Section)  to  the  National  CouncU  on  the 
Arts  will  be  held  on  February  20-21, 
1901  from  9  a  jn.-6:30  p.m.  and  February 
22  from  9-4  in  room  718  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  publle  on  February  22  from  1  p.m.- 
4  p.m.  The  topic  will  be  policy 
discussion. 

The  remaining  portions  of  this  meeting 
on  February  20-21  from  9  a.m.-6:30  pjn. 
and  February  22  from  9  a.m.  tal  p.m.  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendatton  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  l^e 
determination  of  the  Chairman  of 
December  11, 1990,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  interested  persons  may  attend,  as 
observere,  meetings,  w  portions  thereof, 
of  advisory  panels  whidi  are  open  to  the 
public. 

Membera  of  the  public  attending  an 
open  session  of  a  meeting  wil  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  descretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  pennitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  widi  ^s 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endownment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washhigton,  DC  20506. 202/682-5532, 
1TY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jpnes,  Acting  Advisory 
Committee  Management  Officer, 
National  Endownment  for  the  Arts, 


Washington.  DC  20506.  or  call  (202)  682- 
5433. 

Dated:  January  25, 1991. 
Martha  Y.looes, 

Acting  Director,  Council  and  Panel 
(^rations.  National  Endownment  for  the 
Arts. 

[FR  Doc  91-2360  Filed  1-31-91: 8:45  am] 
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Meeting  of  the  Mueic  Advleory  Panel 

Punuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Professional  Trainhig 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  20. 1991 
fiom  9  a.m.-5:30  p.m.  and  on  February  21 
from  9  a.m.-5  p.m.  in  room  714  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW..  Washington,  DC  20508. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  February  21  from  4  p jn.- 
5  pjn.  The  topics  will  be  policy 
discussion  and  guidelines  review. 

The  remaining  portions  of  this  meeting 
on  February  20  firom  9  a.nL-5:30  pjn.  and 
February  21  from  9  a  jn.-4  pjn.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
appUcations  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
December  11, 1990,  these  sessions  will 
be  closed  to  the  public  punuant  to 
subsection  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  titie  5,  United  States 
Code. 

Any  interested  persons  may  attend,  as 
observen,  meetings,  or  portions  thereof, 
of  advisory  panels  whidi  are  open  to  the 
public. 

Memben  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  (Uscretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meetixig,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  ^Mdal  Constituencies, 
National  Kidowment  for  the  Arte,  1100 
Pennsylvania  Avenue  NW^  Washington, 
DC  20506,  202/882-5532.  TTY  202/682- 


5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  witii  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones,  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the  Arts, 
Washington,  IX:  20506,  or  call  (202)  682- 
5433. 

Dated  Januaiy  2S,  1991. 
Martha  Y.loDae. 

Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc  91-2361  Piled  1-31-91:  8:45  am] 
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National  Cound  on  the  Arts;  Amended 
Notice  of  Meeting 

Punuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  of  an  ad 
hoc  meeting  of  the  National  CouncU  on 
the  Arts  Qanuary  29, 1991,  56  FR  3287) 
being  held  on  February  1, 1991  from  5:45 
p.m.-6:15  pjn.  has  been  changed. 

The  portion  of  the  notice  which  reads 
"This  session  will  be  closed  to  the 
public  punuant  to  subsections  (8)  and 
(9)(B)  oi  section  5S2b  of  titie  5.  United 
States  Code,  and  the  determination  of 
the  Chairman  of  December  11, 1990,  as 
amended";  should  read  "This  session 
will  be  closed  to  the  public  punuant  to 
subsections  (c)(8)  and  (9)(B)  of  section 
55^  of  titie  5,  United  States  Code,  and 
the  determination  of  the  Chairman  of. 
January  29, 1991." 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones,  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the  Arts, 
Washington.  DC  20506,  or  call  (202)  682- 
5433. 

Dated:  January  28, 1991. 
Martha  Y.  Joaae, 

Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[nt  Doc  91-2528  Filed  1-30-91: 12:19  pm] 
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National  Cound  on  the  Arts;  Amended 
isoDce  Of  BMODng 

Punuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  of  a 
meeting  of  the  National  Council  on  the 
Arts  Oanuaiy  29, 1991, 56  FR  3287)  being 
held  on  February  1, 1991,  from  9  ajn.- 
5:45  pjn.  and  on  February  2  from  9  a  jn.- 
6:15  p.m.  has  been  changed. 

The  portion  of  the  notice  which  reads 
"Such  closure  would  be  in  accordance 
with  the  determination  of  the  Chairman 
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"Such  doiure  would  be  in  accoi 


of 

Furtfaar 
this  mi 
Martha  Y. 


an 


t 

National  Endowment  for  the  Arts, 
Washington.  DC  20S0e.«r«aU  {CQ2j«az- 
5433. 
Dated:  )anuai|r  20,  UBL 

Actin§Oimok>i!.<:amncMmi^Bm»l 
Operations,  National  EndowmatU  for  Urn  AiU. 
(ni  Doc  91-2527  Piled  1-30-91;  12:19  pm] 
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NUCLEAR  REQULATOAY 


UoanaaU 


lanuaiyJi,' 

Haasa  tafc»  aeiioa  «fa«taB  •vMantiMy 
heaiiag  OQ  tke  si)a«e  praeeedtaig  wffl  ha 
heM  as 'nMdaik  fiahnarr  It  1«1  «t 
the  OiaWctCoMt.  1111  Aiakaa  Stoaet 
HomWv.  Hawaii,  hagtanteg  at«  axB. 

wMMfl  It  wnwMBt  MflTyiwio,  xtdM  2Bn  wiy 
offanai^aai. 

B.Paal<Mtar,^.. 

Chairman.  Administrative  fadge. 


[OocfcalUMt  Cti 
laauwiosaf 


taF^eOtty 


EnargyCo. 

The  U.S.  Nuclear  Kegalatary 
Commission  (Conunissionj  kaa 
AmendmeBt  No.  JO  ta  Fmdlii^  -Qpemtiag 
UcflOM  Na  MPF-M  Inaad  to  Mortheaat 
Nudaar  Saaigy  Ctoapaay.  triOch  ivwised 
the  Tedinical  Specificalioaa/er 
operation  of  the  Millstone  Nuclear 
Power  Stati(».  Unit  No.  3  located  in 


amendment  is  effectiva  aa  i 
issuance. 

The  amenHuieul  Dodined  tha 
Tecnnicai  SpacBcatitns  to  aflow  an 
increase  in  ibe  ucvmaj  contanuaeitt 
pressore  range.  Tna  Twised  cootaiimeiil 
prennia  range  is  IDAveia  ta  14i)iMia. 

ma  appBcatioB  for  vie  auieuuntant 
commies  wttn  tse^^auQaras  anzl 
requirements -ef  lie  Memic  Energy  Act 
of  laM,  as  aaieaaeQ  fan  AoQ,  ana  uie 
w^HHasOTeti  s  ^tties  ana  Te^oBSRiOBs.  laa 
OeoHBiasian  basoade  apprapriete 


TifVufngs  as  Teqnred  vy  the  Act  ana  The 
Commission's  rules  and  regulations  in  10 
CFR  chapter  I,  whkli  an  aat  lorth  la  fke 
license  amendment. 

Notice  ef  Caasideratioa  of  Issttanoa  .of 
A  matidiaaaf  aad  OppoiianHy  far 
Hearing  in  connection  with  this  actioa 
was  pabMsknd  ja  4he  ftdwai  BM^a^^^^>^ 
April  16, 1900  (55  FR  Mltf^  No  nquast 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

Environmental  Assessment  related  to 
tne  Bcfion  anfl  uas  oatarsuiefl  HKn  to 
prepave  an  en vlimuBenta)  impact 


ffaiameAi.  vasau  tipon  uie 
environmental  assesanent,  the 
CoBTitnsBten  nas  oonctuaed  uiat  the 
issaanoe  av  vhs  aflieuflnent  will  not 
have  a  si^dncant  effect  on  the  qaalfty 
TK  ne  iRHBan  envtroRment. 

For  Turtiier  deteits  vrrai  respect  to  Qie 
a^QQn,  aea  (ij  uia  appncation  tui 
amendoMRt -dated rebiuaij  SB,  1990, as 
sapptemeMad  Aprfl  M,  Deoeniber  V,  and 
la,  XBao,  \*5  Asneaniiein  No.  ^^9  lo 
License  No.  111^-49,  (9)1ln 
CommiaBioB'a  iHatad  Safety  EveSoafSon, 
and  W  dn  OaoaaiBsiaB's  Ba^'oiauantal 
Aaaeetment.  All  of  these  items  are 
avaOaWa  forpaMk  inspectkn  dl  iM 
Cooaaiaaian's  FUfafic  Daoumertt  Reoai, 
the  Getawa  DaUdhig,  2119  L  Stoecft  <NW., 
Waulilailsii,  DC.  asid  at  the  bemnjng 
Resauiwis  Ceater,  Hiaaies  Valley  Stale 
l^dBdoalCeltege,  5M  New  London 
Tumpie,  Noiwkh.  GenBeotiout«6300. 
A  copy  of  ileaiB  <2),  (3)  and^)  any  be 
obtained  apoa  wifaest  addrenaed  to  <he 
U.S.  Nuclear  KegwlakMy  ■CaaaniBaieH. 
Wa^iiagkm,  OC I9S65.  Attarition: 
E)irector,  Oiilahia  af  Reaoler  Prejerts 

i/n. 

Dated  atHodcVnie.^taryland.  (his  25(h  day 
of  lanuary  1991. 

VuT  the  Nndear  Regulatoiy  Commission. 
David  TLJefFe. 

Project  Manager,  Project  Directorate  1-4, 
Division  of  Reactor  Prnjecte—i/Il  Officeof 
Nudear  Reactor  IteguJatian. 
[FR  Doc  91-2409  filed  1-31-91;  8:45  am] 
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OFFICE  OF  HAIIMEaElfT  AND 
BUDQET 

vnica  Of  ravana  riucMamamToacy 


AOmcy:  Office  of  Federal  Avcnremant 

Polix7  (OFI>I0. 

ACnow  Salidialiaa  W  puUic  ooBuaent 

oa  a  draft  OFPP  Palky  Letter  lat^iqg 

tha  Mpaitiag  of  naacwafarmingprodacta 

and«at 


wmmm.  Jh»  proposed  ^1i(7  Letter 
establishea  Covw  iimetft-^wde  pc^lioiles 
and  procedures  for  using  a  central 
system  for  exchan^^  information 
among  agencies  about  nonconforming 
prodaifts  aad  materiab  aoqaiiad  wider 
Fadeial  canlBaats.  The  aaeaf  aceatoal 
systei  adU  aafaaooe  naaiMiiniratinnn 
amaag  agenoies  and  iielp  aMainale 
hsataswes  leheae  iadiyidual  agencies  or 
their  oartteacjara  aofirc  peedactsaad 
materialB  ptaaioualy  ideiitified  aa 
nanooafanBfiag  (by  «dier  aganciea. 

COMMMT  MtTC  Comments  must  ve 
received  on  «r  before  Mardj  4, 1991. 


ADOMM  AMD  INRMMASION  COMTACT: 

Comments  sheuld  be  sent  to  Chades  W. 
GaiV,  Deputy  Assooiate  Administrator, 
Office  of  Federad  Procurement  Policy, 
Office  «f  ManageoieatAnd  Budget,  xoom 
9013. 725 17th  Stroat.  iNW.,  Wa^iingtoa. 
DC  20503.  JnfarmatioB  or  questions  laay 
be  addressed  to  Mc.  Chu^  an{202)  395- 
6803. 

Dated:  Jaauety  96.  USL 
yWeaV.SiiiiBaa. 
Administmier. 

Policy  Letter  K&  M-X 

To  the  Heads  of  Cjtecyltwe  QeperaneQli  -aiad 

EstsMlifcnients 
Sub{ect1lqiOTltDg  Nsncanfonniag  Pioduds 

andMSIefUIs 

1.  Purpose.  This  Policy  Letter  eatahliabes 
policies  and  procedures  ibriuing  a 
Go vernment-'wide  system  fofexclianging 
informetion  amon^  agencies  n>out 
nonconforming  products  and  materials 
•oquired  nnder  Federal  oontraoti.  l^e  oee  of 
a  oeMtral  iHlem  will  enhance 


Specifically,  it  will  help  eliminate  instanoes 
whue  iadtirtAiel<fencies  ar  their  ueiWwMtars 
scquire  pwdnots  and  aurtarisls  previeiisly 
identified  ss  oanoonfonniag  by  other 
agencies. 

Z  Definition.  A  oonconformlng  product, 
process  omaterial  (nonconforming  product) 
is  a  prachitit  tinrt  ^does  not  meet 
manufaotwingepeoifioetions,  design, 
composManaralhercoirtraot  seiiubements. 

3.  Boclfgreand.  ■ocent  Geneni  Acoeniding 
OfBoe  fGAOH  andJniMatanGearai  (C) 
reports  iMJicisSiiithetaaoosofamaag  jeadacts 
are  aoMiwoniproblam.  AJulya999siir»»^ 
report  of  22  Federal  agencies  by  (he 
Prisaidenl's  Council  on  lategzity  and 
Efficiency  iPCIE]  reveals  that  appraximtftely 
40  percent  of  Govenuneiflpecsormd  involved 
in  the  prucureiueiit  process  have  Imd  Tecent 
eKpeiienoe  ^Mrtta  ffonooitfonning  prodtiCts.  tn 
comparison,  U  yeioesa<T<he  employes  who 
perfMB  ^odity  assusaaoa/qasUi^  'osotnl 
respanaifailWas  vnceivsariMsaseduCts  an 
aware  of  recent  prodact  sahstttoaan 
ptobieau.  The  PCK'aafvqr  fa«nd  that 
instances  <f«iaaooirfanniag  praduols  scour 
most  ft^uandir  ia  tha  coastnictian 
equipment  and  auOeiials  area.  Office 
equipment -and  suppQes  are  second  In 
frequency  snd  electronic  equipmertt  Is  third. 
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The  Federal  Acquisition  Regidattea  (FAR) 
part  46.407  requires  that  coalracting  officers 
oridinarily  reject  nonconforming  products 
when  the  nonconformance  adversely  affects 
safety,  health,  reliabibty,  durability, 
performanca,  inlerchangeability,  er  other 
contract  objectives.  Svch  products,  if  not 
detected,  can  compromise  defease  and  other 
agency  missions,  rssalt  hi  unanticipated 
replacement,  repair  or  maintenance  costs, 
and  jeopardiae  pubUc  safety  and  health. 

Nonconforming  products  often  nwwlt  from 
the  failure  of  suppUers  to  adequately  control 
quality  snd  in  some  instances  from  criminal 
intent 

4.  Policy.  Agencies  shall  review  existing 
programs  or,  where  necessary,  establish  new 
programs  to  assure  the  quaUty  of  purchased 
products  snd  materials,  tatformation  sfasll  be 
exchanged  among  agendas  aboat  products  or 
materials  that  fail  to  meet  parfomance 
raquirements  or  are  rejected  prior  to 
acceptance  by  the  Government  Tha  existing 
Govsinment— Industry  Dsta  Exchange 
Program  (GIDEP)  operated  by  the  Department 
of  Defense  will  serve  as  the  central  data  base 
for  receiving  and  disseminating  information 
about  such  products,  taifbrmation  that  would 
not  Ixmefit  other  agencies  or  protect  the 
public  should  not  be  transmitted  to  GIDEP. 

Each  agency,  as  part  of  its  periodic  internal 
controls  reviews  under  Offica  of  Management 
and  Budget  Circular  A-12a,  shall  assess  its 
programs  for  indentifying  and  preventing  tha 
acquisition  of  nonconforming  products.  As  a 
minimum,  this  assessment  should  address: 
^The  impact  such  products  have  on  the 

agency's  mission  and  on  the  healdi  snd 

safety  of  agency  employees  and  the  pnbbc 

and 
—Tha  agency's  procedures  for  assuring  the 

quality  of  acquired  products  and  materials 

and.  where  appropriate,  recommendations 

for  improving  those  procedures. 

New  Bssessments  of  sgency  programs  for 
controlling  nonconforming  products  are  not 
required  ta  those  agencies  where  such 
assessments  have  Iteen  made  within  the  past 
16  months. 

&  Required  Practicee.  Agencies  not 
currently  participating  in  GIDEP  shall 
commence  participating  within  4S  days  of  the 
date  of  this  Policy  Letter.  Agencies  are 
required  to  participate  only  in  die  Taihce 
Experiences"  data  interdiange.  Participation 
in  the  odier  GIDEP  data  bases  is  elective  aad 
shall  be  determined  l>y  each  agency.  An 
application  for  GIDEP  participation  is 
attached  (AtUchment  1).  Tha  application 
shall  be  completed  and  mailed  to  the  GIDEP 
Operations  Outer,  Corona.  California  91720- 
5000.  The  OperatioBS  Center  will  provide 
additiaaal  faiformation  to  eadi  agency 
apidicant  about  aaing  GIDEP. 

a.  Safety  and  Health  Caaaidertitiom. 
Inforssation  aboia  any  nonoaoibfnin| 
product  that  could  be  haniful  to  SB^ployees 
or  to  public  safety  and  health  should  be 
prompdy  transmitted  to  GIDEP.  Cases  of 
fraud  or  SBspaclsd  fraud  should  be  refHTsd 
to  dM  apptoprtats  antiioiities  ia  accordance 
with  existing  sgency  procedures.  Defective  or 
amiuguoua  sped  flea tions  should  be  refened 
to  appropriate  agency  officials  or  to  the 
Govanmient's  spsdficatians  managsr.  Other 
causes  for  nonconformaace  should  be 


dif  acted  to  the  coairacSor  bm  ougb  tiw 
contracting  officer. 

b.  Screening  of  Sensitive  InformatioiL 
Agencies  shaU  work  through  their  respectivs 
Inspectors  General  and  estabbsh  spedfic 
procedures  and  processes  for  receiving  and 
dieseninstlng  sensitive  infomatioa 
Sensitive  informatiaa  concerns  sny  parson  or 
entity  that  is  under  investigstiao  or  being 
cooaidared  for  investigation  as  a  result  of  the 
submission  of  nonconforming  products  to  sn 
agency.  These  procedures  slull  ensure  the 
timely  preparation  and  release  of  sensitive 
information  about  nonconforming  products  to 
GIDEP  while  assuring  that  sod)  information 
is  screened  prior  lo  release  to  prevent  (1) 
compromising  ongoing  and  future  criminal/ 
dvil  faivestigations  and  prosecnbons,  or  (2) 
the  release  of  privileged  grand  jury 
information  or  information  under  seal  by  a 
court  The  requirements  of  this  section  do  not 
supersede  existing  agency  regulations 
concerning  the  release  of  sensitive 
information. 

c  Notifying  the  Supplier.  In  addition  to  die 
actions  specified  in  FAR  part  4^407.  GHKP 
proceckues  shall  be  followed  rsgardfaag 
notification  of  sopplisrs  of  reiected  or  other 
nonconforming  i^oducts  that  havs  been 
referred  to  GIDEP.  Generally.  Uiese 
procedures  require  that  the  spedfic 
nonconforming  features  of  a  produd  be 
identified  in  ivriting  and  provided  by  letter  to 
the  supplier  of  the  itess.  The  supplier  is  given 
15  days  to  respond  to  the  agency  notice. 
Within  five  days  of  the  receipt  of  the 
supplier's  response,  notice  of  the 
nonconforming  prodod  together  widi  the 
supplier's  response  is  transmitted  to  GIDEP. 
CfDEP  will  disseminate  the  information  to  all 
agency  and  private  industry  contact  points. 

A  CnXP  Waiver.  If  any  agency  because  of 
the  small  size  of  its  procurement  program  or 
for  other  specific  agency  unique  reasons 
believes  that  partidpating  in  (3DBP  would 
not  be  appropriate,  the  rationale  far  not 
participating  shall  be  provided  by  letter  from 
the  agency's  Senior  Procureniant  Exscutlva  to 
the  Administrator  for  Fedwal  Procureattnt 
Policy.  The  Administrate  will  review  such 
requests  on  a  case-by-case  basis. 

7.  Use  of  GIDEP  Information.  The  initiation 
of  any  suspension  or  debanaeat  action 
resulting  from  nonconforming  products  shall 
continue  to  be  governed  by  part  9.4  of  the 
FAR.  Contracting  officer  dedsions  to  accept 
nonconforming  products  shall  cootiirae  in 
accordance  with  part  46  of  the  FAR. 

&  fy^ecthv  Dota  This  Policy  Letter  is 
efiectiva  upon  issuance. 

A  Inf (amotion.  Questtons  or  inquiries  about 
this  Policy  Letter  should  be  directed  to 
Charles  W.  Qaric,  Offica  of  Federal 
Procurement  PoUcy,  725 17th  Street  NW., 
Washhftgton.  DC  20503,  telephone  (202)  395- 
6603. 

Allan  V.  Bonaa, 
itdaiifustraior. 
Attachment 
Agaacy  Appocalioa  for  uimi*  ffsitlilpatlna 

We  hereby  apply  for  partidpatian  in  the 
Govemnent-^ndnstiy  Data  Exdienge 
Program  (GIDBF). 

We  agree  to  govern  our  partidpatiaa  ia 
accordance  widi  eonsnt  te<i»iiwBMiits  aa  aet 


forth  ia  the  GID9  Poieiaa  aad  1 
ManaaL 

Our  initial  partidpation  will  be  in  the 
Failure  Experience  Data  laterrhange 
Our  agency  tide  is: 


Our  appointed  GIDEP  representative  Is: 

Name  (induding  middle 
initial): 


Phone  number  (induding 
area  code): 


FAX  number  (iachsdiag 

area  code):   

Mailing  Address: 


Partidpation  in  GIDEP  is  requested  by: 

Naau: 

Phone:    

Tide: 


Signature: 
Date:  


If  you  have  any  questions  please  contact 

GIDEP  Operations  Center  at  (714)  736-4677 

(Autovon  933-«877) 
GIDEP  Program  Manager  at  (703)  602-2309 

(Autovon  332-2369) 
[FR  Do&  91-2575  Filed  1-31-91;  6:45  am] 
SajJNQ  CODE  3110-S1-a 


OFFICE  OF  SCIENCE  AND 
TECHNOLOQY  POLICY 

Praaldanfa  Council  of  Adslaora  on 
Seianca  and  Toehnology  (PCAST); 
Maattng 

The  President's  Council  of  Advisors 
on  Science  and  Technology  will  meet  on 
February  7-8, 1901.  The  meeting  arill 
begin  at  9  a.m.  in  the  Conference  Room. 
Coundl  on  Enviroimienta)  Quality,  722 
Jackson  Place,  NW.,  Washington.  DC. 

The  purpose  of  the  Cotmcil  is  to 
advise  the  I^esident  on  matters 
involving  science  and  technology. 

Proposed  Agenda 

1.  Briefing  of  the  Council  on  tha 
current  activities  of  Office  of  Science 
and  Technology  PoUcy. 

2.  Briefing  of  the  Council  on  current 
federal  activities  and  policies  in  science 
and  technology. 

3.  Diacnssion  of  progress  worldng 
group  panels. 

4.  Discnssian  of  composition  of  future 
woiUng  gnM4>a. 

Portions  of  the  Pebraary  7-8  sessions  . 
will  be  doeed  to  the  public 

The  briefing  on  some  of  the  current 
activities  of  OSTP  necessarily  will 
involve  discussion  of  materials  that  is 
formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  panel  studies.  As  well,  a 
portion  of  both  of  these  briefings  will 
reqnira  discussion  of  internal  personnel 
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proceduTM  of  the  Executive  Office  of 
the  President  and  information  which,  if 
prematurely  disclosed,  would 
significantly  frustrate  the 
in^lementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C  S52b(c)(l). 
(2).  and(9HB). 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  disclosure 
of  information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy.  Accordingly,  this 
portion  of  the  meeting  will  also  be 
dosed  to  the  public,  pursuant  to  5  U.S.C. 
5S2b(cX9). 

Because  of  the  security  requirements, 
persons  wishing  to  attend  the  open 
portion  of  the  meeting  should  contact 
Ms.  Sally  Sherman  (202)  395-3902.  prior 
to  3  pjn.  on  February  6, 1991.  Ms. 
Sherman  is  also  available  to  provide 
specific  information  regarding  time, 
place  and  agenda  for  the  open  session. 

Dated  Januvy  25. 1991. 
Ms.  OasMr  W.Hawkins. 

Executive  Astutanl.  Office  of  Science  and 
Technology  Micy. 

(FR  Doc  91-1445  Piled  1-31-«1: 0:45  am] 
I  oooe  tff»-SMi 


SECURITIES  AND  EXCHANQE 


Foms  Under  Review  by  Ofllce  of 


Agency  Clearance  Officer  Kenneth  A. 
Fogash.  (202)  272-214Z 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs.  450  Fifth  Street  NW.. 
Washington.  DC  2054a 

Exteneion 

RuIe6e-2 

File  No.  270-177 
Rule24f-1 

File  No.  270-130 

Notice  is  hereby  given  Aat  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  use  3501  0t seg],  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  6e-2  [17  CFR  27aee-2] 
and  Rule  24f-l  (17  CFR  270.24f-l|  under 
the  Investment  Company  Act  of  1940. 

Rule  ee-2  [17  CFR  27aee-2]  granto 
investments  companies  offering 
scheduled  premium  variable  life 
insurance  contracts  exemptions  bom  the 
Investment  Company  Act  of  194a  The 
rule  ref;uires  a  reporting  burden  of  about 
666  annual  burden  hours  per  respondent 


Rule  24f-l  (17  CFR  270.24f-l|  permits 
certain  investment  companies  that 
inadvertently  sold  more  shares  than  are 
registered  to  register  the  oversold  shares 
under  the  Securities  Act  of  1933.  The 
reporting  burden  under  the  rule  is  about 
2  hours  per  respondent. 

The  estimates  of  average  burden 
hours  are  made  solely  for  the  purposes 
of  the  Paperwork  Reduction  Act  and  are 
not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington.  DC  2054a  and  Gary 
Waxman.  Clearance  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(Paperworic  Reduction  Projects  3235- 
0177  [Rule  6e-2],  and  3235-0155  [Rule 
24f-l]  room  3206  NEOa  Washington. 
DC  20503. 

Dated  January  28, 1901. 
Margam  H.  McFaciwtd. 

Deputy  Secretary. 

(FR  Do&  n-tan  PUed  1-31-61: 6.-4S  am] 


(IMseae  Na  34-26626;  n*  Na  SR-M8E- 
61-661 

Self -Regulatory  Organliatione;  Notice 
of  FMng  of  Propoeed  Rule  Ctvinge  by 
Mkfweet  Stock  Exchange,  Inc^ 
Relating  to  Artlde  XXXIV.  Rule  17— 
UtMzation  of  Exempt  CredK 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C  788(b)(1).  notice  is  hereby 
given  that  on  January  10. 1991,  the 
Midwest  Stock  Exchange,  Inc.  ("MSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  HI 
below,  which  Itenu  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  &t>m  interested  persons. 

L  Self-Regulatory  Organixatioa's 
Statement  of  the  Tenns  of  Subetance  of 
the  Proposed  Rule  Change  - 

The  MSE  proposes  to  amend  section 
.01  of  its  Interpretations  and  Policies 
under  Exchange  Rule  17,  Article  XXXIV 
relating  to  the  utilization  of  exempt 
credit  for  registered  market  makers  on 
the  Exchange  floor.  Specifically,  the 


Exchange  proposes  to  delete  section  .01. 
subsection  2  of  the  Interpretations  and 
Policies  which  now  requires  that  fifty 
percent  (50%)  of  the  quarterly  share 
volume  which  creates  or  increases  a 
position  in  a  market  maker  account 
result  frt>m  the  transactions 
consummated  on  the  MSE. 

n.  Salf-Regulalory  Ofganizatioa's 
Statement  (rf  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  purposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regidatory  organizations  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements.  ' 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  delete  section  .01. 
subsection  2  of  the  Interpretations  and 
Policies  under  Exchange  Rule  17.  Article 
XXXIV  because  the  MSE  considers 
subsection  2  to  be  an  unnecessary 
policy.  The  50%  requirement  set  forth  in 
subsection  2  was  adopted  in  order  to 
help  assure  exempt  credit  was  being 
utilized  by  market  makers  conducting 
only  bona  fide  market  maker  activity  on 
the  MSE  floor.  The  Exchange  no  longer 
views  the  percentage  requirement  as 
necessary,  however,  because  the 
Commission  recentiy  approved  a 
proposal  by  the  MSE  to  create  a  new 
rule  requiring  all  orders  received  or 
originated  on  the  MSE  floor  to  clear  the 
post  before  being  sent  to  another  market 
for  execution.'  Since  all  market  maker 
activity  (subject  to  certain  exceptions') 
now  must  clear  the  post  there  is  no 
compelling  reason  to  require  a  market 
maker  to  consummate  an  arbitrary 
percentage  of  its  business  on  the  MSE 
floor  to  be  eligible  for  exempt  credit  to 
finance  market  maker  transactions. 


'  Se»  SacuriUet  Exchanse  Act  Rei«aM  No.  28636 
(rtovMnbar  21.  IflBO).  S5  FR  MTSl  (order  approviog 
FUi  No.  SR-MSB-flO-07). 

*  The  CommiMioa  iio4««  that  Midi  •xceptioiu 
only  occur  where  i  cuttomer  ipecifically  laqueels 
execution  of  a  certain  order  In  a  particular  matfcei 
and  MKh  order  U  tent  via  awans  other  than  ilia 
Interraarket  TMdiai  Syatom.  See  note  1,  atywn.  ■ 
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Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(6)  of  |h«  Act 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade. 

B.  Self-Regulatory  Oiganization's's 
Statement  on  Burden  on  Cai^titkm 

The  proposed  r^  change  wiU  not 
Impose  any  burden  on  conywtitian  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Imposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  wrritten  comments  were  solidtsd 
or  received. 

m.  Date  of  Effecdveness  of  tfia 
Proposed  Rule  Change  and  Tbniag  for 
Comndasion  Acthm 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fadard 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  desi^iate  up  to 
90  days  of  such  date  if  it  &ads  such 
longer  period  to  be  an)ropriate  and 
publishes  its  reasons  for  so  findmg  or  (ii) 
as  to  whidi  the  self-regulatory 
organization  conaenta,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  inticeedings  to  determine 
whether  die  proposed  rv^  change 
should  be  disapproved. 

IV.  SoUdtation  of  Coiamanta 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Pmons  making  written  submissions 
should  file  six  copies  thereof  widi  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  sobaaquent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  dionge  that  are  filed 
with  the  Commission,  voA  all  written 
communications  relating  to  the  proposed 
rule  change  betwreen  die  Commission 
and  any  person,  other  Aan  those  that 
may  be  widiheld  from  the  peMic  in 
acojrdance  with  dw  provisions  of  5 
U.S.C  562.  will  be  available  for 
inq>ection  and  allying  at  die 
commleskm's  PoUic  Refoeace  Secti<n, 
450  Fifth  Street  NW..  WasUs^too,  DC 
2054a  Copies  of  nch  filing  will  also  be 
avaflaUa  far  inspectfon  and  copyii^  at 
die  principal  office  of  the  MSB.  All 
submiaaions  should  relir  to  F9e  Na  SR- 
MSE-91-oe  and  riioald  be  sobmitted  by 
February  22, 1681. 


For  the  CHDHdaeton.  hjr  the  DIvislea  of 
Marital  Ragidotian.  peonaat  todeiafstsd 
authority. 

Dated:  Janaary  28, 1691. 

[FR  Doc.  91-2413  filed  1-31-91;  8:4Sam] 
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(Reloaao  Na  64-26626;  Rto  Nou  8H-MA80- 
61-11 

Self-Regolatory  Organizatiotta;  Notiee 
of  Fling  and  Innnedlala  Effedtveneea 
of  Propoaed  Rule  Change  by  National 
Aaaodatlon  of  Sacurmea  Daaiara.  inc. 
Reiattng  to  Service  Charge  for  the 
Review  of  AdvertMng  or  Other 
Material  Submitted 

Pursuant  to  section  19(bKl)  of  die 
Securities  Exchange  Act  of  1934  TAct^ 
15  U.S.C  78s(b)(l).  notice  is  hereby 
given  that  Oa  January  17, 1991.  the 
National  Asstidation  of  Secoritiea 
Dealers,  Inc.  ("NASD"  or  "Assodation*^ 
filed  with  the  Securities  and  Exdiange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  whidi  Items 
have  been  pr^ared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  establishing  or  changing  a  fee  under 
section  19(b}(3)(A)(ii)  of  the  Act.  whidi 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  Hie 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Tenna  of  Snbstaaoe  of 
the  Propoaed  Rida  Chaova 

The  proposed  rule  change  would 
amend  section  13  of  Sdiedide  A  to  die 
NASD's  By-Laws,  relatb^  to  charges  by 
the  NASD  lor  reviewing  advertising 
material  submitted  by  member  finu,  to 
charge  $25110  for  reviewing  pritned 
matoial.  and  $5.00  per  page  for  each 
page  in  excess  of  5  pages.  The  NASD  is 
alao  proposing  to  charge  $25A>  for 
reviewing  video  or  audio  tape,  and  t&SXi 
per  minnte  for  each  each  oiinute  in 
excess  (rf  5  minutes.  Finally,  the  NASD 
is  pnvosing  to  charge  a  fee  of  $200  per 
item  where  expedited  review  ia 
requested. 

The  NASD  is  propositi  to  dday 
implementation  of  the  prq[>osed  rule 
diange  until  February  1, 1991  to  provide 
time  to  disseminate  notice  kA  dds  rule 
change  to  the  membership. 

n.  Setf-Rafoiatory  OrgBnbadan'a 
StateBMOt  af  the  Purpose  of.  and 
Statatafy  Basis  far  the  Propoaed  Role 

Change 

In  its  fUing  wtdi  the  Craunisaion,  die 
NAMJ  inctaded  stateaaents  coBceming 
die  purpose  of  and  basis  for  die 


proposed  rale  nai^e  and  cKscuised  any 
commenta  H  received  on  die  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  die  most  significant  aspects  of  such 
statements. 

A.  Self-Reguhtory  OrganitatioB'a 
StatemaU  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  PropoaedRule 
Change 

Schedule  A.  Section  13,  of  die  NASD's 
By-Laws  currentiy  imposes  a  service 
charge  of  $25.00  for  thie  review  of  each 
item  of  advertising  or  sales  Hterature 
filed  with  or  submitted  to  the  NASD 
regardless  of  the  length  of  the  material 
submitted.  The  NASD  is  proposing  to 
amend  section  13  to  increase  the  service 
charge  for  reviewing  longer  printed 
materials  and  to  impose  a  charge  for 
reviewing  material  on  media  other  than 
printed  media. 

The  proposed  rule  change  would 
amend  section  13  to  charge  $2500  for 
reviewing  printed  material,  and  $5.00 
per  page  for  eadi  page  in  excess  of  5 
pages.  The  NASD  is  also  proposing  to 
charge  $2&JO0  for  revievring  video  or 
audio  tape,  and  $6jOO  per  minute  for 
each  minute  in  excess  of  5  minutes. 

The  NASD  is  also  preparing  to  amend 
section  13  to  add  a  fee  for  expedited 
review  of  items  submitted  to  the 
Advertising  Department  E^qwdited 
review  would  occur  within  three  (3) 
business  days  oi  the  receipt  of  the  item 
by  the  Advolisiag  Department  unless 
the  Advertising  Department  agreed  to  a 
shorter  or  longer  period.  The 
Advertising  Depsolment  may  also,  in  the 
sole  discretion,  refuse  requests  for 
expedited  review. 

The  NASD  believes  that  the  changes 
to  the  service  charges  are  necessary  to 
more  dosely  reflect  the  actual  cost  of 
reviewing  material  submitted.  The 
additional  revenoe  generated  from  the 
amended  charges  «^  augment  dw 
operating  budget  of  die  NASD's 
Advertidng  Department  which  is 
respmsible  for  reviewing  such  materiaL 
Further,  dw  NASD  betteves  diet 
imposing  additional  service  diarges  on 
longer  materials,  or  materials  requiring 
ejqiedited  review,  more  equitably 
apportions  the  coata  of  review  among 
the  menbos  wlx>  submit  materioL 

The  NASD  believes  it  is  unfair  to 
charge  members  the  same  amount  for 
reviewing  a  one  page  adertisement  aa 
for  reviewing  a  fifteen  page 
advertisement  or  for  reviewing 
materials  on  an  expedited  basis.  Widi  a 
single,  uniform  diarge,  those  members 
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who  tubmit  shorter  documanU  In  effect 
subsidize  the  review  of  longer 
dooiments.  The  NASD  also  believes 
that  imposing  a  basic  fee,  plus  a  per 
minute  diarge  for  reviewing  non-print 
media  is  the  most  equitable  method  of 
assessing  such  subinissions.  Moreover, 
if  the  NASD  does  not  charge  a  fee  for 
expedited  review  all  submissions  would 
likely  be  accompanied  by  a  request  for 
expeidited  review,  which  the  NASD 
would  be  unable  to  accommodate. 

The  NASD  is  also  proposing  to  amend 
section  13  to  clarify  that  the  charges 
imposed  are  Umited  to  the  pages  of 
printed  media  or  minutes  of  non-printed 
media  actually  reviewed.  By  including 
the  word  "reviewing"  in  the^amended 
language,  the  NASD  is  expressly  limiting 
the  charge  to  the  material  actually 
examined,  even  though  the  document 
submitted  may  be  longer.  This 
amendment  would  codify  the  NASD's 
current  practice  of  not  charging  for  the 
review  of  those  portions  of  a  doctmient 
or  other  submission  that  ordinarily  are 
not  subject  to  the  scrutiny  of  die 
Advertising  Department,  such  as 
financial  statements. 

Finally,  under  the  current  provisions 
of  section  13  to  Schedule  A,  submissions 
made  pursuant  to  Article  ID.  section 
35(c)(6)  of  the  NASD's  Rules  of  Pair 
Pracdce  are  exempted  from  the  review 
fee.  Section  35(c)(6)  provides  for  spot- 
checking  procedures  of  member  firm 
advertisfaig.  The  Assodatioa  recendy 
added  roles  covering  government 
securities  which  include  a  similar 
advertising  spot-check  procedure,  and 
will  also  be  adding  rules  addressing 
options  communications  which  «vill  also 
inchide  an  advertising  spot-cfaedc 
procedure.  The  NASD  is  proposing  to 
amend  section  13  to  elimhiate  the 
specific  reference  to  the  section  35  spot- 
check  procedure  and  to  substitute  a 
reference  to  "spot-check  procedures  set 
forth  in  the  Aasodatloo's  Rules  of  Fair 
Practios  and  Government  Securities 
Rules."  This  wiU  eliminate  die  need  to 
amend  section  13  eadi  time  another 
•action  is  amanded  or  renumbered. 

The  NASD  believas  diat  the  proposed 
rule  chanie  is  conaistant  with  die 
provisions  of  Section  lSA(b)(6)  of  die 
Act.  wdiich  requires  diat  the  rules  of  the 
Association  provide  for  die  equitable 
aUocation  of  reasonable  duai.  fees,  and 
odier  chaiges  among  iasaers  and  other 
persons  u^ng  any  facility  or  system 
which  the  Association  operates  or 
controls. 

A  Self-Regalatory  Organixation's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  diat  the 
proposed  rule  diaoge  will  rewdt  in  any 
burden  on  oompeddon  that  is  not 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  as  amended. 

C.  Self-Regulatory  Organization'B 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Dale  of  Effecdvenase  of  die 
Proposed  Rule  Change  and  Tlmiat  for 

fiOinmlssiiHi  ftrtion 

The  foregoing  rule  change  has  become 
effective  January  17, 1991  pursuant  to 
section  19(b)(3)(A)(U)  of  die  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder  in  that  it  consitutes  a  fee  or 
assessment  imposed  exclusively  upon 
die  NASD's  members.  The  NASD, 
however,  will  not  implement  the 
proposed  rule  change  until  February  1. 
1991  to  provide  time  to  disseminate 
notice  of  the  rule  change  to  the 
membership. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  die  Act.  die 
Commission  may  summarily  abrogate 
the  rule  change  \i  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  n  the  public 
interests,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  SoUdtadon  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securides  and  Exchange 
Commission.  450  Fifdi  Street  NW.. 
Washington.  DC  20549.  Copies  of  die 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communicadons  relating  to  the  proposed 
rule  diange  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U3.C  552,  wUl  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offiiDe  of  the  NASD.  All 
submissions  should  refer  to  die  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  22, 1901. 

For  the  Conissioii.  by  ths  Divlskm  of 
Mailcat  Rsfulatioa.  pwaoant  to  delegated 
authority.  17  CFR  200JO-a(aXU). 


Dated:  January  2S,  1991. 
MargarM  H.  McFarlaod. 
Deputy  Secretarf. 

[PR  Doc  91-2413  Filed  l-31-.ei:  8:45  am] 
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FHnQS  Undar  tha  PubHc  UIMty  HokMnQ 
CofiVMy  Ad  of  1935  TAcT) 

January  25. 1991. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
appUcation(8]  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(8)  summarized  below.  The 
application's)  and/or  declaration(8)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(8)  and/or  dedaration(8) 
should  submit  their  views  in  writing  by 
February  19, 1991  to  the  Secretary, 
Securities  and  Exchange  Conunission. 
Washington.  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
dedarant(8)  at  the  addressles)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shaU 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  dedaration(s).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

New  England  Elactik  System  (79-7358) 

New  England  Electric  System 
("NEES"),  25  Research  Drive, 
Westborou^  Massachusetts  01582,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
application-declaration  under  sections 
6(a),  7,  g(a).  la  and  12(c)  of  die  Act  and 
RuliBS  42  and  S0(a)(5)  diereunder. 

By  order  dated  March  la  1967  (HCAR 
Na  24337).  NEES  was  audiorized  to 
issue  and  seU.  through  December  31.  ' 
I960,  up  to  104103.536  shares  of  its 
authorized  but  unissued  common  shares. 
SlJM  par  value,  pursuant  to  the  NEES 
Dividend  Reinvestment  Plan  ("Plan"). 
NEES  has  issued  8361.707  of  such 
shares  throu^  December  31. 1900  under 
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the  Plan.  The  Plan  also  provides  that 
NEES  may  elect  to  purchase  shares  of 
its  common  stock  on  the  open  market 
and  resell  those  shares  to  the  Plan  at  the 
market  price. 

NEES  now  proposes  to  renew  its 
auUiorify  Uirough  December  31. 1933  to 
issue,  sell  and  acquire  up  to  10,603,536 
shares  of  its  authorized  but  unissued,  or 
reacquired,  common  shares  pursuant  to 
its  Plan.  In  all  respects,  the  terms  and 
conditions  associated  with  the  issuance, 
sale  and  acquisition  of  the  common 
shares  will  remain  as  previously 
authorized. 

AUe^beny  Generatiiig  Company  (71^ 
<  7785) 

Allegheny  Generating  Company 
("AGC"),  320  Park  Avenue,  New  York. 
New  York  10022.  an  indirect  subsidiary 
company  of  Allegheny  Power  System. 
Inc.,  a  registered  holding  company,  has 
filed  an  application  under  section  6(b)  of 
the  Act  and  Rule  50a(5)  thereunder. 

AGC  proposes  to  issue  and  sell  from 
time-to-time,  through  March  31, 1993.  up 
to  an  aggregate  principal  amount  of  $150 
million  of  notes  ("Commercial  Paper")  to 
dealers  in  commercial  paper,  under  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  pursuant  to 
subsection  (a)(5).  The  Commercial  Paper 
will  be  backed  by  a  funding  commitment 
established  through  revolving  lines  of 
credit  The  proceeds  from  the  proposed 
Commercial  Paper  will  be  used  by  AGC 
to  operate  its  business  as  an  electric 
public  utiUfy. 

The  Commerdal  Paper  will  be  in  the 
form  of  promissory  notes  and  will  be  of 
varying  mahirities.  with  no  maturity 
more  tiian  270  days  after  the  date  of 
issue  and  none  will  be  prepayable  prior 
to  maturity.  The  Commercial  Paper  will 
be  sold  by  AGC  directiy  to  die  dealer 
and/or  placement  agent  at  a  discount 
not  in  excess  of  the  discoimt  rate  per 
annum  prevailing  at  the  time  of  issuance 
for  commerdal  paper  of  comparable 
qualify  and  maturify.  The  dealer  and/or 
placement  agent  may  reoffer  the 
Commercial  Paper  at  a  discount  rate  of 
up  to  V^  of  \%  per  annum  less  than  the 
discount  rate  to  AGC. 

AGC  intends  to  issue  Commerdal 
Paper  only  if  the  interest  cost  thereof  is 
equal  to  or  less  than  the  effective 
interest  cost  at  which  AGC  coidd 
borrow  the  same  amount  pursuant  to  the 
Ihies  of  credit  or  if  AGC  is  not  able  to 
borrow  the  same  amount  for  the  same 
period  of  time. 

Arkansas  Power  ft  U^  Company  (70- 
7813) 

Arkansas  Power  &  Li^t  Company 
("AP&L").  425  West  Capitol  40di  Floor. 
Utde  Rock,  Arkansas  72201.  an  electric 


public-utilify  subsidiary  company  of 
Entergy  Corporation,  a  registered 
holding  company,  has  filed  a  dedaration 
under  section  12(d)  of  the  Act  and  Rule 
44  thereunder. 

AP&L  proposes  to  make  two  sales. 
First  AP&L  proposes  to  sell 
substantially  all  its  retail  distribution 
and  related  transmission  facilities 
("Missouri  Properfy")  to  Union  Electric 
Company  ("Union  Electric"),  an  electric 
utility  operating  in  Missouri,  for 
$68,987,000  cash,  subject  to  certain 
adjustments.  The  proposed  sale,  which 
includes  the  sale  or  assignment  of 
related  real  estate,  leases,  easements, 
and  contract  rights,  however,  excludes 

(1)  die  Jim  Hill  Steam  Electiic  Station, 

(2)  certain  facilities  necessary  to  serve 
the  cities  of  Campbell  and  Thayer, 
AP&L's  two  wholesale  customers  which 
AP&L  is  retaining,  (3)  certain 
transmission  assets  to  be  purchased  by 
Associated  Electric  Cooperative,  Inc. 
("AECI"),  an  electric  generating 
cooperative  whose  members  supply 
wholesale  power  in  Missouri,  Iowa,  and 
Oklahoma,  and  (4)  certain  transmission 
assets  to  be  retained  by  AP&L  for  the 
integral  operation  of  its  remaining 
electric  system.  Union  Electric  and 
AP&L  have  executed  a  Contract  for 
Purchase  and  Sale  of  Certain  Assets  and 
Real  Estate,  Assignment  of  Easements, 
Leases  and  Licenses,  as  amended 
("Agreement  of  Sale")  reflecting  the 
terms  and  conditions  of  sale  of  the 
Missouri  Properfy. 

The  proposed  sale  to  Union  Electric 
also  includes  other  assets  relating  to  the 
Missouri  Properfy  ("Other  Assets")  such 
as  customer  accounts  receivable  and 
unbilled  revenue,  equipment  vehicles, 
materials  and  supplies,  the  purchase 
price  of  which  will  be  calculated  prior  to 
dosing  and  added  to  the  base  purchase 
price.  The  Other  Assets  and  the 
Missouri  Properfy  are  collectively 
referred  to  as  "Missouri  Facilities." 

The  purchase  price  also  is  subjed  to 
an  adjustment  for  certain  taxes  and  a 
deduction  for  the  transfer  of  certain 
accrued  personal  benefits  including 
post-retirement  medical,  pension  for 
non-union  employees,  and  vacation 
benefits.  The  terms  of  the  Agreement  of 
Sale  also  provide  that  if  Union  Electric 
is  successful  in  negotiating  an 
agreement  to  indude  AP&L's  union 
employees  in  its  existing  retirement  plan 
or  to  indude  such  employees  in  a 
separate  retirement  plan.  Union  Electric 
will,  in  each  case,  provide  benefits 
based  upon  service  with  AP&L,  and 
AP&L  vm  pay  Union  Electiic  $236,000. 

The  assets  to  be  sold  under  the 
Agreement  of  Sfde  are  currendy  subject 
to,  and  wiU  be  released  bom.  the  lien  of 
AP&L's  Mortgage  and  Deed  of  Trust 


dated  October  1, 1044,  as  supplemented 
("Mortgage"). 

Several  agreements  are  required  to  be 
executed  as  part  of  the  Agreement  of 
Sale.  Among  these  is  a  power  purchase 
agreement  ("Power  Agreement")  (the 
existing  wholesale  power  agreement 
between  the  two  companies  will  be 
terminated)  by  which  Union  Electric  has 
agreed  to  purchase  120  megawatts 
("MW")  of  capadfy  and  assodated 
energy  from  AP&L  under  a  wholesale 
formula  rate  for  an  initial  period  of  ten 
years  which  capadfy  will  be  increased 
by  40  MW  on  January  1, 1995  until  the 
end  of  the  initial  term.  Union  Electric 
may  extend  the  period  of  the  Power 
Agreement  for  a  minimum  period  of  six 
years  during  which  period  the  capadfy 
to  be  sold  thereunder  may  not  exceed 
160  MW.  AP&L  shall  have  die  right  to 
limit  deUvery  of  the  power  under  the 
Power  Agreement  to  Union  Electric  in 
the  event  AP&L  would  otherwise  have 
to  curtail  service  for  its  own  firm  retail 
or  firm  wholesale  load. 

Additionally,  AP&L  and  Union 
Electric  will  enter  into  a  service 
boundary  agreement  ("Boundary 
Agreement")  as  part  of  the  Agreement  of 
SaJe  which  will  supercede  the  existing 
boundary  line  agreement  between  AP&L 
and  Union  Electric  Under  the  Boundary 
Agreement  AP&L  and  Union  Electric 
will  agree,  upon  request  to  constnid 
any  extensions  necessary  to  connect 
borderiine  customers  in  their  respective 
service  territories  of  Arkansas  and 
Missouri  to  the  distribution  facilities  of 
the  other  party.  The  requesting  party 
shall  reimburse  the  constructing  parfy 
for  costs  incurred  in  the  construction. 
Furthermore,  AP&L  and  Union  Electric 
will  agree  to  supply  power  to  the  other 
at  specific  boundary  line  connections 
and  will  enter  into  an  interchange 
agreement  pursuant  to  which  each  parfy 
will  agree  to  provide,  maintain,  and 
operate  connections,  interconnection 
points,  delivery  points,  and  facilities  for 
the  sale,  purchase,  delivery  and  receipt 
of  power  and  energy  under  the  Power 
A^«ement  and  operate  such  equipment 
and  facilities  at  its  own  cost  and 
expense. 

After  the  sale  to  and  purchase  by 
Union  Electric  all  of  AP&L's  current 
active  Missouri  employees  will  be 
employed  by  Union  Electric. 

The  Agreement  of  Sale  also  provides 
that  Union  Electric  has  retained  the 
option  to  sell  and  transfer  a  small 
portion  of  the  Missouri  Facilities  to  a 
local  electric  distribution  cooperative. 

The  Agreement  of  Sale  is  contingent 
upon  various  regulatory  approvals  and 
other  requirements. 
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SmML  aod  is  ordv  Id  iMiUtala  tiM 
sal*  to  Union  Eloctric  APftL  propo— ■  to 
mB  oertaia  aiMt*  to  ABCL  AP»L 
propOMO  to  Mtt  AEQ  a  161 KV 
swttckiiV  itattoa  anda  IM  KV  bn*  for 
tUnSjNO  cash  Mb|act  to  certain 
adjuslMMta  as  aat  iocth  la  the  Contract 
for  PurdHee  aad  Sala  of  Certain  Aaeats 
and  Kaal  Balate  and  AaeignBient  of 
EaMmenIs  TAEQ  Arwnieot  of  Sale") 
as  well  as  certain  related  real  estate  and 
easemanta.  The  assets  to  be  sold 
currently  are  sub|ect  to.  and  will  be 
released  from  APftL's  Uortgags. 
Additiooafly.  APtL,  Union  Bectitc.  and 
AECI  wiU  enter  into  an  interconnectioo 
agreement  rinteroonnection 
Agreensent").  wherel^  AECI  will 
reserve  capacity,  and  subject  to 
availability  of  adequate  capacity  in  the 
AECI  transmission  system.  AECI  will 
provide  s  secondary  transaoission  path 
for  capacity  under  the  Power  Agreement 
through  its  transmission  system  in  the 
event  that  capacity  under  the 
Interconnection  Agreement  is 
unavailable.  AECI  also  has  agreed  to 
enter  into  an  interconnection  agreement 
with  AP&L  and  to  cancel  AECTs 
existing  transmission  coordination 
agreement  with  AP&L  Pordiermore.  the 
present  coordination  interchange 
agreement  between  Union  Electric  and 
AECI  wiU  be  amended  to  incorporate 
present  loads  and  fadhtias  associated 
with  the  existing  transmission 
coordinatioo  agreement  between  APftL 
andABCL 

APftL  plans  to  use  the  proceeds  of  the 
purchase  prices  received  from  Union 
Electric  and  AECI  for  general  corporate 
purposes  such  as  operations  and 
maintenaace  axpenaes.  construction 
expenditures,  payroll  taxes,  interest 
paysMots.  payment  of  common  stodc 
and  prefarred  stock  dividends  and  any 
such  other  cash  requirements  of  APU* 
Addittooally.  APftL  could  usa  aU  or  a 
portion  of  such  proceeds  to  redeem  all 
or  a  portico  of  certain  series  of  APftL's 
outstanding  first  Borlgsga  beads  at 
special  redemption  prices,  at  or  near 
par,  pursuant  to  and  in  ooaipltance  with 
applicable  provisions  of  the  Mortgage. 
Currently,  APftL  has  not  identifiad  a 
specific  purpose  for  the  proceeds. 


7t23) 


Gas 


(9^ 


The  Cohunbia  Gas  System  Inc. 
("CohuBbia").  20  Montchanin  Road. 
Wilmtogton.  Delaware  1980^.  has  filed  a 
dedaratioo  nnder  sectioBs  0(a)  and  7  of 
the  Act  aad  Rales  SO  and  SO(aKS) 
thereunder. 

Cohmbia  proposes  to  issue  and  sell 
from  tlae-to-tiBW.  through  Docember  ». 
1902.  ia  ana  or  meva  treBsactiuiia.  vp  to 
an  aggregate  principal  amoont  of  $400 


million  in  any  combination  of  (a) 
debenture*  awturing  in  not  more  than 
thirty  years  ("Debentures'^,  under  the 
requirements  of  oompedthnB  bidding  or 
in  accordance  with  the  alternative 
bidding  procedures  authorized  by  the 
Statement  of  Policy  ("SOP*),  dated 
September  2. 1962  (HCAR  No.  22623). 
and  (b)  medium-term  notes  maturing  in 
not  more  than  thirty  years  (ItfrNs"). 
under  an  exception  from  the  competitive 
bidding  requirements  of  Rate  SO 
pursuant  to  subsection  (a)(S). 
thereunder,  with  the  terms  and 
conditions  being  privately  negotiated  1^ 
Columbia. 

The  proceeds  from  the  sala  of  the 
Debentures  or  MTNs  will  be  added  to 
the  general  funds  of  Columbia  and  used 
(a)  to  finance  a  portion  of  the  capital 
expenditures  of  Columbia's  subsidiary 
companies,  (b)  to  refinance  existing 
debt,  or  (c)  for  other  corporate  purposes. 
The  balance  of  funds  required  is 
expected  to  be  obtained  principally  from 
internal  cash  generation. 

The  Debentures  or  MTNs  will  be 
issued  under  a  current  indenture,  dated 
as  of  June  1. 1961,  between  Columbia 
and  Morgan  Guaranty  Trust  Company  of 
New  York,  as  Trustee  ("Current 
Indenture")  and  will  be  sold  to 
prospective  purchasers  at  a  price 
exclusive  of  accrued  interest  which  may 
be  at  a  discount  to  or  premium  over  its 
stated  principal  amount 

As  a  result  of  the  proposal  to  issue 
and  sell  Debentures,  Columbia  requests 
authorization  for  a  deviation  from  the 
restrictions  included  in  the  SOP  with 
regard  to  the  distribution  of  capital 
stock  under  ite  Current  Indenture. 
Columbia  proposes  to  replace  the 
restriction  wiUi  a  capitaJizatton  test, 
previously  authorizad  by  order  dated 
June  5, 1900  (HCAR  Na  25101).  whereby 
Columbia  will  not  BMke  or  authorize 
any  distribution  on  capital  stock  if,  after 
giving  efiiect  to  such  distribatloa.  the 
principal  amount  of  oatstandlag  funded 
debt  would  exceed  80%  of  Cohunbte's 
total  capitalization. 

Columbia  further  raqveste  an 
exceptioo  from  the  standards  required 
undw  the  Statement  of  Policy  R^ardfaig 
First  Mortgage  Bonds  Subject  to  the 
PubUc  Utility  Holdli«  Company  Act 
dated  Febnmry  la  19W  (HCAR  Na 
13106)  and  May  a  1900  (HCAR  Na 
16360)  ("SOI^-FMir)  for  deviations 
regarding  ilnMng  faadii  aad  redemption 
piovisioas.  MTNs  generally  do  act 
contain  slnldog  fond  provisions, 
whereas  the  80P-PMB  requires  the 
creation  of  a  sinkiaa  fcmd  la  addition, 
the  MTNs  may  not  be  caBaUa  prior  to 
their  maturity,  whereas  the  SOP-FMB 
requires  that  bonds  must  be  callable  for 


redemption  at  any  tfane  upon  reasonable 
notice  and  with  reasonable  redemption 
premium*,  if  any.  Further,  Columbia  will 
not  issue  MTNs  at  rates  In  ekcess  of 
those  generally  obtained  on  the  date  of 
pricing  on  sales  of  MTNs  with  similar 
terms  and  conditions,  including  security, 
with  the  same  nmtority  and  by 
companies  of  comparable  credit  quality. 

Columbia  anticipates  that,  subject  to 
further  Commission  authorization,  it    ' 
may  also  issue  the  Debentures  or  MTNs 
under  the  terms  of  an  amendment  or 
revision  to  the  Current  Indenture  or  a 
new,  separate  indenture  which  may  not 
include  restrictions  on  the  issuance  of 
additional  debt  or  restrictioiw  on  the 
payment  of  dividends  and  therefore 
would  be  inconsistent  with  the  SOP- 
FME  Any  restrictions  will  consist  of 
those  restrictions  deemed  by  the  officers 
of  Columbia  to  be  required  by  the 
marketplace  to  successfully  sell  the 
Debentures  or  MTNs  as  determined  at 
the  time  of  issuance. 

For  tiie  ConuniMioo.  by  tlw  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

Margaret  UMcFariaad, 

Deputy  Secretary. 

(FR  Doc.  91-2411  Filed  1-31-01:  MS  am] 


DEPARTMENT  OF  STATE 

Offica  Of  ttw  Sacratary 

[PuttlleHotloe1336] 

Extanaton  of  ttw  ftaatriction  on  ttw 
Uaa  of  Unllad  Statea  Paaaport  for 
Traval  To,  bi,  or  Through  Lobanon 

On  January  20, 1967,  pursuant  to  the 
authority  of  22  U.S.C  211a  and 
Executive  Order  11205  (31  FR  10603).  . 
and  in  accordance  with  22  CFR 
51.73(aH3).  all  United  States  passports 
with  this  exception  of  the  category  died 
below,  were  declared  hivalld  for  travel 
to,  in.  or  through  Lebanon  unless 
specifically  validated  for  such  travel, 
liis  action  was  required  because  the 
situation  in  Lebanon,  and  in  West  Beirut 
in  particular,  was  so  chaotic  that  it  was 
determined  that  American  citizens  could 
not  be  considered  safe  fron^  terrorist 
acta. 

Review  of  the  situation  in  Lebanon 
has  led  aw  to  conchide  that  conditions 
there  for  American  travelers  have  not 
improved  by  any  measurable  degree. 

Tharefore,  in  light  of  these 
circumstances.  I  have  determined  that 
Lebanon  continues  to  be  an  area 
"*  *  *  where  there  is  fanralnant  danger 
to  the  pobUc  health  and  physical  sabty 
of  United  States  travelers'*  within  the  ~ 


Fodoral  Regtator  /  Vol.  56.  No.  22  /  Friday.  February  1.  1991  /  Noticea 


4119 


meaning  of  i  51.73(a)(3)  of  titie  22.  Code 
of  Federal  Regulaticms. 

Accordingly,  all  United  States 
passports,  except  for  those  passport 
holders  who  are  immediate  family 
members  of  hostages  in  Lebanon,  shall 
remain  invalid  for  travel  to.  in.  or 
through  Lebanon  unless  specifically 
validated  for  such  travel  under  the 
authority  of  the  Secretary  of  State. 

This  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal  Register 
and  shall  expire  at  the  end  of  one  year 
unless  extended  or  sooner  revoked  by 
Public  Notice. 

Dated:  January  25. 1901. 
JaoMS  A.  Baker  m. 
Secretary  of  State. 

(FR  Do&  91-2486  File  1-^-91;  8:45  am] 
IHiJNa  coot  471*-1»4I 


TENNESSEE  VALLEY  AUTHORITY 

Privacy  Act  of  1974;  Propooad  Naw 
RoutinaUaa 

AOINCV:  Tennessee  Valley  Authority 
(TVA). 

ACTKM:  Proposed  new  routine  use  for 
TVA-^26,  "Retirement  System  Records— 
TVA." 


:  This  publication  gives  notice, 
as  required  by  the  Privacy  Act  of  TVA's 
Intention  to  establish  a  new  routine  use 
for  the  system  of  records  entitied  TVA- 
26.  "Retirement  System  Records— TVA." 
Details  of  the  proposed  new  routine  use 
are  described  below.  The  full  text  of 
TVA-28  appears  at  55  FR  34833-34, 
August  24, 1990. 

DATIS:  Commenta  must  be  received  by 
March  4. 1901. 


I  Conmients  should  be  sent 
to  Ronald  E.  Brewer,  Privacy  Act 
Officer,  Tennessee  Valley  Authority. 
Edney  Building  4B,  Chattanooga,  TN 
37402-2801. 

ran  nifrrHm  mromiATioN  contact: 
Ronald  E.  Brewer.  615-751-2520. 

TVA-26 


Retirement  System  Records— TVA. 
CATaaoaaa  or  aacoaoa  m  tn*  avami: 


Personal  identifying  information: 
retirement  benefit  and  investment 
information;  related  correspondence; 
and  legal  documento. 


OTTHB 


Tennessee  Valley  Authority  Act  of 
1933. 16  U.8.C  631-831dd:  Internal 
Revenue  Code. 


M 

CATBOoaMaor 
oraucMiMBs: 


To  contractora  and  subcontractors  of 
TVA  or  the  Retirement  System  who  are 
providing  records  maintenance  or  other 
similar  support  services  to  the 
Retirement  System. 

Louie  S.  Graade, 

Vice  President.  Information  Services. 
[FR  Do&  91-2362  nied  1-31-01;  8.^  am] 
MLuaa  coot  SIS 


Privacy  Act  of  1974;  Propoaad  Now 
RotfUnoUao 

AOmcv:  Tennessee  Valley  Authority 
(TVA). 

ACTION:  Proposed  new  routine  use  for 
TVA-2.  "Personnel  Files— TVA." 

OtiMMAiiY:  This  publication  gives  notice, 
as  required  by  the  Privacy  Act  of  TVA's 
intention  to  establish  a  new  routine  use 
for  the  system  of  records  entitied  TVA- 
2,  "Peraonnel  FUes-TVA."  Details  of  Uie 
proposed  new  routine  use  are  described 
below.  The  fuU  text  of  TVA-2  appears  at 
55  FR  34817-8,  August  24, 1990. 
DATIO:  Commenta  must  be  received  by 
March  4. 1991. 

AOORtSSES:  Commenta  should  be  sent 

to  Ronald  E.  Brewer,  Privacy  Act 

Officer,  Tennessee  Valley  Authority. 

Edney  Building  4B.  Chattanooga,  TN 

37402-2801. 

ran  RMTHiR  INraRMATION  CONTACT: 

Ronald  E.  Brewer,  615-751-2520. 

TVA-2 


Personnel  Files— TVA. 


CATiaowi  or  awoap*  at  tni  svanae 

Information  related  to  education; 
qualifications;  work  history,  interest  and 
skills;  test  resulta;  performance 
evaluation;  career  counseling;  personnel 
actions;  job  description;  salary  and 
benefit  information;  service  dates, 
including  other  Federal  and  military 
services;  replies  to  congressional 
inquiries;  medical  data;  and  security 
investigation  data. 

AUTHoaiTV  roa  MAaiTiNMica  or  THi 


Tennessee  Valley  Authority  Act  of 
1933, 16  U.S.C  831-631dd;  Executive 
Order  10577;  Executive  Order  10450; 
Executive  Order  11478;  Executive  Gtder 
11222:  Veterans'  Preference  Act  of  1944, 
58  Stat  387,  as  amended;  Equal 
Employment  Opportunity  Act  of  1972. 
Pub.  L  92-261. 86  Stat  103;  various 


sections  of  llUe  S  of  the  United  States 
Code  related  to  employment  by  TVA. 


nouTaMusaaor 


To  provide  an  official  of  another 
Federal  agency  information  needed  in 
the  performance  of  official  duties  related 
to  reconciling  or  reconstructing  data 
files,  in  support  of  the  functioiu  for 
which  the  records  were  collected  and 
maintained. 


Louis  8.  Grand*. 

Vice  President,  Information  Services. 
(FR  Doc  91-2363  Filed  1-31-91;  8:45  am] 


Privacy  Act  of  1974;  Naw  RouthM  Uaaa 

AOCNCV:  Tennessee  Valley  Authority 
(TVA). 

action:  New  routine  uses  for  TVA-12. 
'Travel  History  Records— TVA." 


r.  As  required  by  the  Privacy 
Act  TVA  gave  notice  (55  FR  47023. 
November  8, 1990)  of  ita  intention  to 
establish  new  routine  uses  for  the 
systems  of  records  entitied  TVA-12, 
"Travel  History  Records— TVA."  No 
commenta  were  received.  The  new 
routine  uses  are  described  below.  The 
full  text  of  TVA-12  appears  at  55  FR 
34826,  August  24, 199a 

EFFECTIVE  DATE:  February  1, 1991. 

FOR  FURTHER  MFORttUTION  CONTACT: 

Ronald  E.  Brewer,  Privacy  Act  Officer, 
TVA.  615-751-2520. 

TVA-12 


Travel  History  Records— TVA. 


CA' 


MTHK  SVSIUL 


Travel  advance  requests,  travel 
expense  vouchers  and  supporting 
deamientation.  travel  charge  card 
program  records  and  reports,  and  travel 
orders.  Records  supporting  relocation 
expense  claims  also  include 
Government  Bills  of  Lading,  real  estate 
sales  agreementa  and  settiements. 
Federal  Truth-In-Lending  disclosure 
statements,  lease  agreements,  receipta 
for  loss  of  rental  deposit  and  relocation 
income  tax  allowance  documenta. 

AUTHoarrv  roa  suarraNANca  or  THE 


5  U.S.C.  5701-5709,  and  related 
Federal  travel  regulations;  Tennessee 
Valley  Autiiority  Act  of  1933, 16  U.S.C 
831-631dd. 


I 
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To  rMpoad  tv  ■  rwiwct  from  a 
ManiMr  of  CongTMt  rMudiiig  tha 
status  of  an  amployae,  rormar  amptoyee, 
or  applicant 

To  TVA  amtractata  and 
sabooatracton  imgaf  d  at  TVA's 
diractkm  who  ara  ptovidiBg  sopport 
servicea  to  TVA'a  traval  cfaaiga  card 
prograoL 

Louit  S.  Gnada, 

Vice  Pnaident,  Infbnnathn  Servicm. 
(FR  Doc  n-43ai  Pikd  1-n-ei:  ScM  am) 


DEPAirrMENT  OF  TRANSPORTATION 


Envlroninenlal  bnpoct  Statomant: 
AlMiMda  and  Santa  Clara  Countlea, 


r.  Federal  Highway 
Adndnlatntioa  (FHWA),  DOT. 
action:  Notica  of  intent 


v:  Tha  FHWA  is  issali«  diis 
Notica  to  advlsa  the  pabik  diat  an 
Environmeatal  Impact  Statement  (HS) 
will  be  ptepered  for  a  ptopoead  freeway 
connector  between  Interatata  Rootae  MO 
and  080  wldiin  die  stady  Uadte  of  RoQte 
237  (Calaveras  Boularafd)  in  Santa 
Clara  County,  and  Duifaam  Road  in 
Alameda  County.  California. 


moN  contact: 
Mr.  C  Glenn  Clinton.  District  Engineer, 
Federal  Highway  Administration.  P.O. 
1915.  Sacramento,  California  95812-1915. 
Telephone:  (916)  551-1314. 
oiwn  iimwiahy  wwwiatioii.  The 
FHWA.  in  cooperatkm  with  die 
California  Department  of  Transportation 
(CALTRANQ.  win  prepare  an  BIS  fai 
accordance  with  tbe  Natkmal 
Environmental  Pobcy  Act  (NEPA)  on  a 
propoaed  freeway  oonnactor  between 
Intecatata  Roiitee  880  and  080  widda  the 
study  badts  of  Roata  217  (Calaveras 
Boulevard)  in  Santa  Clara  Comty,  and 
Durham  Road  in  Alameda  County.  The 
ixoject  ia  aaadad  to  rabava  axMteg  and 
iwojectad  toafflc  oanteetlon  along  State 
Route  237  (Calavataa  Boulevard),  and 
State  Roada  2BC  (Mieeioa  Boalevard). 
^-^Ti-TTae  PnaloTBiri  and  Mlseton 
Boulevard  serve  as  tfie  ma|or  east-west 


interstate  000.  Primary  access  is 
provided  by  kOasian  BOalevarl  Miasion 
Bouleverd  ia  a  coBvenftiooal  ioar-lane 


It 


highway  pasekm 
commerdaL  and  residential 


functione  as  a  coanavter  and 
commercial  arterial  as  well  as  a 
principal  connector.  Stanilarly, 
Calaveras  Boulevard  is  a  four-lane 
coaventkmal  highway,  serving  as  bod)  a 
commerdal  street  and  a  connector  for 
coanaerdal  and  oommuter  traffic 
between  I-OOO  and  1-880. 

Interstates  660  and  880  are  the 
principal  north/south  rentes  serving  the 
East  Bay  and  South  Bay  throogh 
Alameda  and  Santa  Clara  Counties. 
TrafRc  along  these  corridors  has  been 
increasing  as  Alameda  County  provides 
an  increasing  proportion  of  the  housing 
for  individuals  working  in  Santa  dara 
County,  especially  in  the  ''SUicon 
Valley"  area.  Anticipated  growth  and 
development  in  and  around  the  study 
area  will  increase  both  internally  and 
externally  generated  trips,  and  further 
aggravate  existing  traffic  congestion  on 
both  Interstates  680  and  880  and  as  a 
consequence  along  Calaveras  and 
Mission  Boolevards.  The  1900 
Association  of  Bay  Area  Governments 
(ABAC)  pro^ectioo  has  forecasted  13- 
percent  popolation  growth,  and  30- 
percent  employment  growth  In  Santa 
Clara  County,  and  16-peroent  and  30- 
peroent  population  and  em|doyment 
increases,  respectively,  in  Alameda  and 
Contra  CosU  Counties  by  2006. 

The  alternatives  to  be  studied  include 
the  following: 

1.  State  Route  237  (Calaveraa 
Boulevard)  Upgrade— Upgrade  the 
existing  Route  237  facility. 

2.  Jacklin  Road  Alternative— 
Construct  a  roadway  from  south  of  the 
I-880/Dtxon-Landing  Road  faitercfaange. 
initially  eastward  then  paralleling 
Jacklin  Road  and  terminating  at  the  I- 
680/Iacklin  Road  Interchange.  This 
alternative  may  require  modification  of 
the  proposed  1-680/237  and  1-880/237 
Interchanges.  The  modification  of  these 
Interchanges  could  include  ramp 
realignment  and  oveicroeetng 
lengthening  to  aocommodate  ausdbary 
lanes  from  the  branch  ooanactlons. 

%.  Scott  CreA  Rood  AbnnativB— 
Construct  a  roadway  from  nortb  of  the 
I-680/Dixon-Landhig  Road  interchaage 
parallding  axiadng  Kato  Road  and  Soott 
Creek  Road,  and  tatadaating  at  dia  I- 
680/Scott  Oeek  Road  lBlerdiai«a.  This 
alternative  would  require  modification 
of  the  I-680/Dixon-Landing  Road 
Interchange  by  lengthenhig  the 
overcroseing  and  realigning  the  ramps  to 
accommodate  aaxllianr  lanes  from  die 
branch  oonnaetloaa.  BkaMnte  of  dris 
altamatfva  follow  the  ali^HHnt  of  die 
prevloasly  adopted  "SoerfOibay  Freeway" 
ali^Bnent  wfakh  waa  laedndad  hi  198a 

As  a  variattoa  of  tha  Soatt  Creak  Road 
Altenattva.  a  roadaray  avfll  be 
considered  aka^  fta  "Soadibay 


Freeway"  alignment  which  will  extend 
Route  237  to  provide  an  eaet-west 
connector  approximately  along  the 
Santa  Clara /Alameda  Coonty  line 
between  Calaveras  Boulevard  and 
Mission  Boulevard. 

4.  Miseion  Boulevard  Viadact 
A/temo</v0— Construct  a  viaduct  above 
existing  Mission  Boulevard  preserving 
the  right-of-way  of  the  local  street  Due 
to  the  close  spacing  of  the  I-800/X4ission 
Boulevard  InterdMuige  to  the  1-880/ 
Fremont  Boulevard  biterdiange,  a 
flyover  stnctnre  will  be  neceesaiy  to 
achieve  required  weaving  distances. 
Another  option  is  to  follow  the  Mission 
Boulevard  aligmnent  with  an 
underground  facility. 

5.  Mission  Boulevard— New 
Alignment  Alternative — Construct  a 
roadway  beginning  at  the  LOSO/Mission 
Boulevaird  Interchange  paralleling 
Mission  Boulevard  to  the  Union  Pacific 
Raifroad  tracks,  then  diverging  from 
Mission  Boulevard  in  an  northeasterly 
direction  to  terminate  north  of  the  1-680/ 
Mission  Boulevard  Interchange.  Due  to 
the  close  spacing  of  the  I-880/MiS8ion 
Boulevard  and  the  I-S80/Fremont 
Interchanges,  a  flyover  structure  will  be 
necessary  to  achieve  required  weaving 
distances. 

6.  Fremont  Boulevard  Alternative — 
construct  a  roadway  beginning  at  the  1- 
880/Fremont  Boulevard  Interchange 
heading  northeriy  akmg  Fremont 
Boulevard,  then  northaresterly 
paralleling  Grimmer  Boulevard,  then 
northerly  and  terminating  at  the  1-680/ 
Durham  Road  Interchange.  Ibis 
alternative  may  require  the  relocation  of 
the  truck  scales  south  of  the  1-880/ 
Durham  Interchange. 

7.  Durham  Roacf-Caastract  a 
roadway  beginning  at  the  I-880/Duriiam 
Road  Interchange,  paralleting  Duriiam 
Road  and  terminating  at  the  1-680/ 
Durham  Road  Interchange.  This 
alternative  may  require  the  relocation  of 
die  truck  scales  south  of  Uie  1-880/ 
Durham  Road  Interchange. 

Each  of  the  above  alternatives 
proposes  a  six-lane  roadway  with  2-lane 
connections  to  1-880  and  1-680. 
Depending  on  final  design,  each 
alternative  will  raqaira  tha  construction 
of  some  structures.  The  project  will  also 
add  one  lane  along  1-880  in  each 
direction  between  Ite  junction  with  1-880 
and  the  I-880/2S7  Interchaage. 

t.  No  Build— Vide  altamatlva  does  not 
propose  any  capadty-incraailng 
improveraente  aside  from  routine 
maintenance  and  spot  fanprovamente  for 
local  needs. 

Tha  proposed  soopfaig  process 
includes  the  diatribotion  of  tha  Nottee  of 
Preparation  to  each  responsible  and 
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trustee  agency  pasieent  to  the 

CalMamia  Ba^irnnasnntel  Qaahty  Act 
(CEQA)i  pabhaation  ol  dia  Notica  of 
Intent  (NOI^in  the  rerlaiel  Rsgietai.  ssd 

a  scoping  meeting/open  bouse  to  be 
held  this  Winter.  Also*  letters  describing 
the  proposed  action  and  soNciting 
comments  will  be  asnt  to  appropriate 
Federal.  State,  and  local  egwwries.  and 
to  private  orgamaatiaaa  and  dtizeas  in 
the  study  area.  Additional  pobbc  and 
agency  meatiBga  wdl  be  held  throagkout 
the  study  to  provide  iaformatiaa  and 
receWa  ii^ui  en  Um  prapoeak  A  Draft 
EIS  will  be  circulatad  fov  public  and 
agency  review  and  coauaent  ioUowed 
by  a  fonaal  pebUc  bearing.  Public 
notices  wiH  be  awiled  aad/or  advertised 
in  local  newspapers  iadicatiag  the  tnae 
and  place  of  the  awetiags. 

To  ensure  that  a  full  range  of 
environmental  issues  and  public 
concern  related  to  this  proposed  action 
are  addressed  and  thai  aM  potential 
significant  effects  are  identified, 
comments  and  suggestions  are  invited 
horn  all  interested  parties.  If  you  have 
any  information  regarding  historic 
resources,  endangered  spedea,  or  other 
sensitive  issues  which  could  be  affected 
by  this  profect  ptease  notify  tills  office. 
Also,  please  indicate  if  you  would  be 
intereeted  in  being  notified  at  die 
completion  of  historic  resource  studies. 
Commente  or  questions  concerning  this 
proposed  action  and  die  EIS  should  be 
directed  to  the  FHWA  at  die  address 
previously  provided  hi  dris  document 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Ptandng,  aid  QmsOeetion.  The  regahtions 
inpkBMtiai  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  Pregraau  and  activities  apirfy  to  thk 
program.) 

Issued  on:  fanuary  25, 19B1. 
Lae  W.  ODstett, 

Senior  Area  Engineer,  Saermaneate, 
California. 

(FRDQcM-2M6FiMl-3»-«t:a:46am)    . 


DEPARTMENT  OF  THE  TREASURY 

PuMe  Intef  maHbn  CoWaction 
Raquiramanta  Submlttad  ta  OMB  for 
Ravlaw 

January  25, 1901. 

The  Departmenl  of  Ikeasary  baa 
submitted  the  following  pabbc 
information  collection  reqainmantfa)  to 
OMB  fer  review  end  dearaaca  oadbr 
die  Paperwork  RadaetiOB  Act  of  188a 
Public  Law  88-«U.  Cegiea  of  the 
submiseienisl  awy  be  abasined  by 
calltogtha"^ 


informntian  eofteettan  sfaoaU  be 

addresaedtothaCAIBi 

and  to  1 

Clearance  Officer,  Department  af  the 

Treaeury.  roe«  3171  T^aeury  Annnt, 

1580  Wwaayhwwiia  Avenue^  NW., 

Waebiagton,  DC  20230. 

Internal  Ravenna  Saiviea 


OMB  maitber  New 

Form  number',  rtoae 

Type  of  review.  New  Collection 

Title:  Focus  Group  biterviews  to  Identify 
Characteristics  of  Taxpayer  Burden 

Description:  These  focus  group 
interviews  are  necessary  to  obtain 
tajqwyers'  perceptioas  and  attitodes 
regarding  the  burden  associated  with 
comjdying  with  the  tax  laws.  Findings 
from  these  focus  groups  will  be  used 
to  help  devriop  an  overall  index  of 
taxpayer  burden.  Affected  public  te 
100  participants 

Respondents:  Individuals  or  households. 

-    Small  businesses  or  orgaaizationa 

Estimated  number  of  respoadents:  IjOOO 

Estimated  burden  hioua  per  response:  3 
hours,  5  minutes 

Frequency  of  response:  One-time  focus 
groups 

Estimated  total  repoetii^  bardem  383 
hours 

Clearance  officer.  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue; 
NW..  Washington.  DC  20224 

OMB  reviewer,  Mik>  Sunderfaanf  (202) 
395-8680,  Office  of  Management  and 
Bndget  room  3001.  New  Executive 
Office  Betldme.  Waahingten,  DC  20603 

LoUICHaBaadk 

DapurtuieiUuiMeports,  Management  Officer. 

[FR  Doc.  n-2340  Filed  l-31-9t  a4S  am} 
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Ravlaw 

January  25. 1091. 

The  Department  el  the  Treasary  hae 
submitted  tha  following  pobbc 
information  collection  requirement's)  to 
OMB  for  review  and  dearance  under 
the  Paperwork  Redaction  Act  of  1980, 
Public  Law  86-611.  Coptea  of  dia 
submissionia)  may  ba  niasiiiiiri  by 
calling  dM  Treaaury  Bureau  Clearsnea 
Officer  beted.  Coanente  r^sediag  Ate 
infoiaiatian  eoUcetion  should  be 
addressed  to  die  OMB  reviewer  bsted 
and  to  the  Tieaaesy  Departinent 
Clearanca  Officer.  Deparinmnt  al  tha 
Traaauty.  nnnSlTl  Tieasary  i 
1500  PenM^wanin  Avanaa.  NW.. 
Waahiagtea.  DC  20B20k 


Internal 

OMB  number  1545-0224 

Form  number  6246 

Type  of  review:  Extension 

Title:  Annual  Information  Return  of 
Windfall  Profit  Tax 

Description:  Form  6248  is  used  by 
purdiasara  ol  denestic  crede  oil  to 
inform  the  producers  of  crude  oil  Ae 
amount  of  windfall  tax  that  was  paid 
with  respect  to  the  producer's  iaterest 
The  IRS  uses  Form  6248  to  determine 
if  the  correct  amount  of  winctfiall  profit 
tax  was  paid  with  respect  to  the 
producer's  interest 

Respoadenta:  Individuals  or  households. 
Businesses  or  etitet  for-profil 

Estimated  aamber  of  respondeate:  4tt 

Estimated  burden  hours  per  respomae/ 
recofdke^ing: 
Recordkeeping — 13  hours,  W  minutee 
Learning  about  the  law  or  the  form— 1 

hour,  41  minutes 
Preparing  and  sending  the  form  to 
IRS— 1  hour,  59  minutes 

Frequency  of  response:  Annually 

Estimated  total  recordkeeping/reporting 
burden:  6,728  hoars 

OMB  number  1545-8028 

Form  number  None 

Type  of  review:  Extension 

Title:  Notices,  Elections  and  Consente 
Under  the  Retirement  Equity  Act  of 
1984 

Description:  The  notices  referred  to  in 
this  Treasury  decision  are  required  by 
statute  and  must  be  provided  by 
empleyers  to  retiiement  plan 
partictpante  to  inform  parlidpants  el 
dtoir  r^te  under  the  plan  or  under 
the  lew.  Fadnre  to  timefy  notify 
partidpaats  of  their  rights  may  result 
in  loss  of  plan  benefite 

Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees. 
Non-profit  institutions,  SmaU. 
businesses  or  organiiationa 

Estimated  number  of  respondents: 
7S0;80O 

Estimated  burden  hours  per  response:  35 


Fteqaeaey  of  response:  On  occasiott 

Estimated  total  reporting  burden: 
435,000 

C/earonce  o/f/cer  Garrick  Shear  (202)  - 
535-42^.  Internal  Revenue  Service, 
room  5571,  llll  Constitution  Avenue, 
NW.,  Washingtan.  DC  28224 

OMB  tevtewer  Mila  Sandsriwaf  (202> 
395-6680,  Office  of  Management  and 
Budget,  room  3001,  New  Bxecotive 


4122 
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Office  Building.  Washington.  DC 

20503. 
LoblLHolUnd. 

Departmental  Reportt.  Management  (^fher. 
(FR  Doc  91-2341  Filed  1-31-01: 3:45  am] 


rvomi  Hnvnnmon  voiivdion 

^ * *-    ^1  ill  ^  la*  a  J  *-   AAAn  * 


Dated:  fanuary  28. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1960, 
Public  Law  96-611.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
infonnation  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington,  DC  2022a 

Intaraal  Revenue  Service 

OMB  number  1S45-0023 

Form  number  720 

Type  of  review:  Revision 

Title:  Quarterly  Federal  Excise  Tax 
Return 

Description:  Form  720  is  used  to  report 
excise  taxes  due  from  retailers  and 
manufacturers  on  the  sale  or 
manufacture  of  various  articles,  to 
report  taxes  on  facilities  and  services, 
and  taxes  on  certain  products  and 
commodities  (gasoline  and  vaccines, 
etc.).  It  enables  IRS  to  monitor  excise 
tax  liability  for  various  categories  on 
a  single  form  and  to  collect  the  tax 
quarteriy  in  compliance  ivith  the  law 
and  regulations  (Internal  Revenue 
Code  section  6011). 

Respon^ntB.  Individuals  or  households, 
Busineases  or  other  for-profit  Small 
businesses  or  organizations 

Estimated  number  of  respondents: 
92,500 

Estimated  burden  hours  per  response/ 
recordkeeping: 
Recordkeeping— 13  houn,  23  minutes 
Learning  about  the  law  or  the  form— 1 

hour.  40  mmutes 
Preparing  and  sending  the  form  to 
IRS— 6  hours,  45  minutes 

Frequency  of  response:  Quarteriy 

Estimated  total  recordkeepmg/reporting 
burden.  13.266,560  hours 

OMB  number  1546-0966 

Form  number  8600  and  Schedule  A 
(Form  6606) 

Type  of  rt  view.  Revision 


Title:  Form  8609,  Low-Income  Housing 
Credit  Allocation  Certiflcation: 
Schedule  A  (Form  0609).  Annual 
Statement 

Description:  Owners  of  residential  low- 
income  rental  buildings  may  claim  a 
low-income  housing  credit  for  each 
qualified  building  over  a  10-year 
credit  period.  Form  8609  is  used  to  get 
a  credit  allocation  for  .the  housing 
credit  agency.  The  form,  along  with 
Schedule  A.  is  used  by  the  owners  to 
certify  necessary  information  required 
by  the  law. 

Respondents:  Individuals  or  households. 
State  or  local  governments. 
Businesses  or  other  for-profit.  Non- 
profit institutions.  Small  businesses  or 
organizations 

Estimated  number  of  respondents: 

2oaooo 

Estimated  burden  hours  per  response/ 
recordkeeping: 


FOffll 

8609 

SchadA 
(8008) 

nMordkMpInQ ... 

Lstmlno  about 
tfMlawor 

tfW  lOfffL 

fonntolRS. 

7ho«n.S3 

fflinulat. 

2hours.11 

minuias. 

2houn.2S 

minuiM. 

8hours.8 

minulaa. 
1  hour.  23 

minulM.    . 

1  hour.  34 
innuiM. 

Frequency  of  response:  Annually 

Estimated  total  recordkeeping/ reporting 
burden:  2.128.800  hours 

Clearance  officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224 

OMB  reviewer  Milo  Sunderhauf  (202) 
39&-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Dak  A.  Mofjan. 

Departmental  R^mrta.  Management  Officer 

[FR  Do&  91-2385  Filed  1-31-91:  8:45  am] 


PubWc  Mofmitton  Colltctfon 
R«quirwn«fits  Submitted  to  OMB  for 


Dated-  January  28. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirament(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1990, 
Public  Law  96-511.  Copies  of  the 
submi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 


and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  2022a 

Internal  Revenue  Service 

OAffl  Jiii/n6e/T  1545-0058 

Form  number  1026 

Type  of  review:  Revision 

Title:  Application  for  Recognition  of 
Exemption  Under  Section  521  of  th^ 
Internal  Revenue  Code 

Description:  Farmers'  cooperatives  must 
file  Form  1028  to  apply  for  exemption 
fiom  Federal  income  tax  as  being 
organizations  described  in  Internal 
Revenue  Code  section  521.  The 
information  on  the  Form  1028  provides 
the  basis  for  determining  whether 
applicants  are  exempt. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  number  of  respondents:  50 

Estimated  burden  hours  per  response/ 
recordkeeping: 
Recordkeeping— 44  hours,  14  minutes 
Learning  about  the  law  or  the  form — 1 

hour,  32  minutes 
Preparing  the  form— 4  hours.  11 

minutes 
Copying,  assembling,  and  sending  the 
form  to  IRS — 32  minutes 

Frequency  of  response:  On  occasion 

Estimated  total  recordkeeping/reporting 
burden:  2,525  hours 

OMB  number  1545-0430 

Form  number  4810 

Type  of  review:  Extension 

Title:  Request  for  Prompt  Assessment 
Under  Internal  Revenue  Code  section 
e501(d) 

Description:  Form  4810  is  used  to 
request  a  prompt  assessment  under 
Internal  Revenue  Code  section 
6501(d).  IRS  uses  this  form  to  locate 
the  return  to  expedite  processing  of 
the  taxpayer's  request 

Respondents:  Individuals  or  households. 
Farms,  Businesses  or  other  for-profit 
Federal  agencies  or  employees.  Small 
businesses  or  organizations 

Estimated  number  of  respondents:  4.000 

Estimated  burden  hours  per  response:  30 
minutes 

Frequency  of  response:  On  occasion 

Estimated  total  reporting  burden:  2.000 
hours 

OMB  number  1545-1044 

Form  number  None 

Type  of  review:  Extension 

Title-  Physician  Statement  of  Cletuance 
for  an  Exercise  Program 

Description:  This  consent  form  is 
necessary  so  that  all  IRS  employees 
can  be  considered  medically  safe  and 
cleared  by  their  personal  physician  for 


R6^iM  /  VoL  il.  No.  a  /  Friday.  Webniary  1.  IfW  /  Wottegg 


theHaailb] 

Thin  fill  MwIM  !■■■{■  Ill  I 
employed  pairata  fitaes*  ile,  fas 
locked  cabiBeta.  Only  physicians  cm 
fiS  it  out  and  thcr^  be  afiected  by 
this  form. 

Raspondentt:  Federal  agsncte  ar 
employees,  Saatt  haajaassas  er 
organiaatioBa 

Rntimuitrdmmber^reepoMh/Usr 


Estimated  bardkn  hoars  per  response:  6 

miRfrtes 
Fluency  of  response:  Annually 
Estimated  total  reporting  burden:  2J006 

houra 
Clearance  officer  Gatridi  Shear  [TSttH 

535-4297,  Internal  Revenue  Service. 

room  5S71,  lirt  ConetitBtion  Avenue. 
;    NWm  Washington.  DC  20224 
OMB  reviewer  Mtio  Sunderiiauf  (202) 

395-6aea  office  otManagemamt  and 

Budget,  room  3001.  New  Executive 

Office  Buildhig,  Washington.  DC 

20503. 
Date  A.  Mofgan. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  91-2386  Rled  1-31-81;  8:45  am) 
BfLLMQ  COOC  4aiO-«1-M 

Fadarai  Law  Enforcamant  Thrining 
Cantar,  Advlaory  Comoitttaa  to  tha 
Nationaf  Cantar  for  Stata  antf  Locaf 
Law  Enforcamant  Thrining:  Maatbig 

AQENCV:  Advisory  Ceannittee  to  the 
National  Centec  for  State  and  Local  Law 
Enforcement  Training. 

action:  Notice  of  meeting. 

summary:  The  agenda  for  this  meeting 
includes:  opening  remarks  by  the 
Director  of  the  Federal  Law  Enforcement 
Training  Center  and  Committee  Co- 
chaira:  discussion  of  FY  91  training 
program  status:  Southwest  Border/ 
Operation  Alliance;  program 
development  activities;  Fellowship 
Program  report  and  discussion  of  AIDS 
Symposium. 

DATES:  February  5. 1991. 

ADDRESSES:  Federal  Law  Enforcement 
Training  Center,  Building  94,  Board 
Room.  Glynco,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACR 

Hobart  M.  Henson,  Director,  Office  of 
State  and  Local  Training.  Federal  Law 
Enforcement  Training  Center,  Glynco. 
Georgia  31524. 

Signed:  January  25. 1991. 
Charlee  F.  Rinkavich. 
Director. 
pit  Doc.  91-2538  Filed  1-31-91: 8:45  am] 
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Extanaioa  of  Analyaaafaf 


conunerda}  gaagsi.  hare  been 
accredited  to  perform. 


Baaii  Accradttad  To  Parfona 


r:  U.S.  Costoma  Service. 
Department  of  the  Tteasory. 
ACTION:  Notice  of  ad(fitionat  analyses 
for  which  Caribbean  Petrolram 
Inspectors  lac,  a  Custoaia  approved 
commercial  gauger.  have  been 
accredited  to  perfom. 

summary:  Caribbean  Petreletmt 
Inspectors  Inc.,  of  Ponce.  Puerto  Rico,  a 
Customs  approved  commercial  ganger 
under  { 151.13  of  the  Customs 
Regulations  (19  CFR  151.13^  has  been 
given  Customs  accreditation  to  perronn 
the  following  laboratory  analyses:  API 
Gravity,  Sediment  and  Water.  Water  by 
Distillation.  Sediment  by  Extraction. 
Water  by  Distillation,  Reid  Vapor 
Pieaaute.  Saybelt  Uoiveral  Viscosity. 
Percent  by  Weight  Sulfiir.  Percent  fay 
Weight  Lead.  laoraer  Coaq>oaitioa, 
DistUlatien  Characteristics  and 
Composition  by  Weight  at  Beaxeae. 
Toluene  and  Xylene. 

Therefore,  in  accordance  witii 
S  15l.ia(f)  of  ^  Customs  Regwlatioaa. 
Caribbean  Peb^oleum  laapectors  btc^  El 
Senorial  Bldg„  10  Salud  Street— aoitee 
506-509,  PoM».  Puerto  Rico  00731  ia 
accredited  to  perform  the  laboratory 
analyses  named  above  and  report  the 
results  to  att  Customs  districts. 
EFFECTIVE  DATE:  Jancrary  11. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ira  S.  Reese.  Special  Assistant  for 
Commercial  and  Tariff  Affirirs,  Office  of 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service,  1301  Constitution 
Avenue  NW.,  Washington,  DC  20229 
(202-566-2446). 

Dated:  January  25. 1991. 

John  B.  Oloughlin. 

Director,  Office  of  Laboratories  and  Scientific 
Services. 

[FR  Doc  91-2332  Filed  1-31-91;  8:45  am] 
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ITA  91-10] 

Extanaion  Of  Analyaaa  for  Which 
umtad  Survayors  of  Chamicala,  Inc. 
an  Approved  Cuatoma  Gaugar,  Hava 
Bean  AccradWad  To  Parform 

AOENCY:  U.S.  Customs  Service, 
Department  of  the  Teasury. 
action:  Notice  of  additional  analyses 
for  which  United  Surveyors  of 
Chemicals.  Inc..  a  Customs  approved 


r.  United  Surv^ors  of 
Qiemfcals,  foe  of  Baytown.  Texas,  a 
Customs  approved  commercial  gauger 
under  fl  151.13  of  the  Customs 
Regulatkms  C19  CFR  151.13).  has  been 
given  Customs  accredUaticm  to  perform 
the  folfowing  laboratory  aaalyses:  API 
Gravity,  Sediment  and  Watec,  Water  by 
Distillatioa.  Sediment  by  Extraction, 
Water  by  Distillation.  Reid  Vapor 
Pressure.  Sayboh  Universal  Viacaaity. 
Percent  by  Weight  Sulfur.  Percnt  by 
Weight  Lead,  Isomer  Co^^>osition, 
Distillation  Characteristics  and 
Composition  by  We^t  of  Benzene, 
Toluene  and  Xylene. 

Therefore,  in  accordance  wMi 
S  151.13(f)  of  the  Custona  Regoiafionsk 
United  Surveyors  of  Ckemieakk  Inc. 
7501  Bayway  Drive,  Baytown.  Texas 
77520  is  accredited  to  perform  the 
laboeatary  aaalyses  naaMd  abaae  mui 
report  the  resuita  te  aM  Castaav 
districts. 

EFFECTIVE  DATE:  January  m  1981. 


t  NIFORHATION  CONTACT: 
Ira  S.  Reese.  Special  AsaietaBt  for 
Comneccial  and  Tariff  Afhto,  Office  of 
Labevatoriee  and  Sdentyic  Services. 
U.S.  CustoBBs  Service,  1301  Constitutfon 
Avenue  NW..  Waridngton,  DC  26229 
(202^566-2446). 

Dated:  January  25.  Mtl. 
John  B.  OTjughBa, 

Director,  Office  of  Laboratories  endSciend^ 

Services. 

[FR  Dae  9t-B31  FIM 1-31-93:  MS  aoi} 
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Offica  of  Thrift  Suparviaion 

Baach  Savings  Bank,  FSB  Fountain 
VaUay,  CA;  Appolntmant  of 
Consarvator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owner's 
Loan  Act  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Beach  Savings  Bank, 
FSB  Fountain  Valley,  California,  on 
January  18, 1991. 

Dated  January  25, 1991. 

By  the  Office  of  Tlirift  Supervlaion- 
Nadine  Y.  Waaldngton. 
Corporate  Secretary. 
[FR  Doc  91-2325  Filed  1-91-91;  8:45  am  | 
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OavlnQi  and  Loan 
of 


Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(dH2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act  of  1933,  as  amended  by  section 
301  of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989. 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Cowporation  as  sole  Conservator  for 
Irving  Federal  Savings  and  Loan 
Association.  Patersoa  New  Jersey,  on 
lanuary  18, 1991. 

Dated  January  2S,  1991. 

By  the  Offica  of  Thrifl  Supervision. 
Nmbm  Y,  Waaonifloiit 
Corpora ta  Secretary. 
[FR  Doc.  91-2328  Filed  1-31-01: 8:45  am] 


B«ach  Savings  Bank  Fountain  VaHay, 
CA;  Appdntonanl  of  Racalvar 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (C)  and  (H)  of  the  Home  Owners' 
Loan  Act  the  Office  of  Thrift 
Sopervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  Beach  Savings  Bank, 
Fountain  Valley,  California,  on  January 
iai991. 

Dated  January  2S,  1901. 

By  the  Office  of  Thrift  SupervisiotL 
Nwitaie  Y.  WaaUastoa. 
Corporate  Secretary. 
(FR  Doc.  01-2323  Filed  1-41-01;  8:45  am] 


Irving  Savlnga  and  Lomt  Aaaodatlon; 
Appointmant  of  Racalvar 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act  of  1939,  as  amended  by  section  301 
of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989. 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Irving 
Savings  and  Loan  Association.  Paterson, 
New  Jersey,  on  January  18. 1991. 

Dated  January  25, 1991. 

By  the  OfBce  of  Thrift  Supervision. 
NadneY.WasUngtoo. 
Corporate  Secretary. 
[FR  Do&  01-2324  Filed  1-31-01: 8:45  am] 
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Foundara  Fodarai  Savings  and  Loan 
AaaodaMon;  Raplacawant  of 
Conaarvator  with  a  Racalvar 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Founders  Federal 
Savings  and  Loan  Association.  Los 
Angeles.  California,  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  January  18. 1991. 

Dated  January  2S.  1901. 

By  the  Office  of  Thrift  Supervision. 
NadaeY.WadiinstOD. 
Corporate  Secretary. 
(FR  Doc  01-4327  FUed  l-«-01: 6:45  am] 


Padra  Fadaral  Savings  and  Loan 
Aaaodatlon;  Raplacamant  of 
Conaarvator  Vtnth  a  Racalvar 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5  (d)  (2)  of  the  Home 
Owner's  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Padie  Federal  Savings 
and  Loan  Association.  Corpus  Christi. 
Texas  with  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  the 
Association  on  Janaury  11. 1991. 

Dated:  January  18, 1901. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  01-2328  Filed  1-31-01: 8:45  am] 
MUMQ  COM  STSS-OI-M 


SNvar  Savinga  Aaaodation,  FA^ 
Raplacamant  of  Conaarvator  With 
Racalvar 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Silver  Savings 
Association.  FA.,  Silver  City.  New 
Mexico  with  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  the 
Association  on  January  18, 1991. 

Dated  January  25, 1991. 

By  the  Office  of  Thrifl  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc  91-2320  FUed  1-31-01;  8:45  am] 
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Corrections 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put)lished  Presidential.  Rule.  Proposed 
Rule,  and  Notice  documents.  Ttiese 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  ttie 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Dodcet  Na  90N-0385] 

SuparPharm  Corp.,  at  aL;  Withdrawal 
of  Approval  of  Abbravlatad  Naw  Drug 
Applications 

Correction 

In  notice  document  90-30260  beginning 
on  page  53193  in  the  issue  of  Thursday. 


Decembpr  27. 1990.  make  the  following 
corrections: 

1.  The  subject  heading  should  read  as 
set  forth  above. 

2.  On  page  53193,  in  the  table: 

a.  In  the  item  corresponding  to  ANDA 
Number  84-700,  in  the  second  line  of  the 
Applicant  entry  column.  "43215-6532" 
should  read  "43216-6532". 

b.  The  entire  item  corresponding  to 
ANDA  Number  87-828  was 
inadvertendy  repeated. 

c.  In  the  item  corresponding  to  ANDA 
Number  87-837,  in  the  Drug  entry 
column.  "Quinidine"  was  misspelled. 

d.  In  the  item  corresponding  to  ANDA 
Number  87-842,  at  the  end  of  the  Drug 
entry  column,  "0.05"  should  read 
"0.025". 

3.  On  page  53194,  in  the  table: 

a.  In  the  item  corresponding  to  ANDA 
Number  88-787,  in  the  Applicant  entry 
column.  "SuperPharm"  was  misspelled. 
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b.In  the  item  corresponding  to  ANDA 
Number  89-190,  in  the  Drug  entry 
column.  "Isosorbide"  was  misspelled. 

4.  On  the  same  page,  in  the  same 
table,  in  the  item  corresponding  to 
ANDA  Number  89-191,  in  the  Drug  enti7 
column.  "Dinitrate"  was  missoelled. 

MUJNaCOOC  1fOft«H> 
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Part  II 


Environmental 
Protection  Agency 


Registration  and  Agreement  for  TSCA 
Section  8(e)  Compliance  Audit  Program; 
Notice 
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ENVmONMOITAL  PROTECTION 
AQENCY 

(OPTB-M01S;  Pm.-3t44-41 
nvpmmioii  mmM  AQrwnwn  for  iowa 


;  Envlroninental  ProtectioD 
Agency  (EPA). 
I  Notice. 


;  This  Notice,  pursuant  to 
sections  15  and  16  of  the  Toxic 
Substances  Control  Act  (TSCA).  15 
U3.C  2601  et  seq.,  announces  Uie 
opportunity  to  register  for  EPA's  TSCA 
Section  8(e)  Compliance  Audit  Program. 
Hiis  Notice  also  contains  the  text  of  an 
Agreement  for  the  TSCA  Section  8(e) 
Compliance  Audit  Program  ("CAP 
Agreement").  The  TSCA  Section  8(e) 
Compliance  Audit  Program  and  the 
registration  provisions  and  CAP 
Agreement  conditions  are  described 
below. 

DAin:  The  Registration  period  for  the 
TSCA  Section  8(e)  Compliance  Audit 
Program  commences  February  1, 1991, 
and  closes  May  2, 1991.  Persons 
interested  in  registering  for  the 
voluntary  TSCA  Section  8(e) 
Compliance  Audit  Program  must  request 
a  CAP  Agreement  and  submit  a  signed 
CAP  Agreement  to  EPA  no  later  than 
May  2. 1991. 

aoowMMl.  Copies  of  the  CAP 
Agreement  may  be  obtained  from  the 
TSCA  Assistance  Informatioa  Service. 
Environmealal  Assiatence  Division  (TS- 
799).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  401 M 
St..  SW..  WaaUngkn.  DC  VMOi  (20Z) 
554-14IM.  1D0:  (102)  S54-06S1. 
PON  WRTHM  MFONMATMN  CONTACT 
Michael  M.  Stahl  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington.  DC  20460.  (202) 
554-1404.  TDD:  (202)  554^)551. 
rANVI 


LBackground 

Section  8(e)  of  TSCA  sUtes  that  "any 
person  who  manufactures,  [imports,] 
processes,  or  distributes  in  commerce  a 
chemical  substance  or  mixture  and  who 
obtains  information  which  reasonably 
supports  the  conclusion  that  such 
substance  or  mixture  presents  a 
substantial  risk  of  injury  to  health  or  the 
envfaonmant  shall  immediately  infbrm 
the  [EPA]  Atfaninistrator  of  sod) 
informatioannlesa  such  person  has 
actual  knowledge  that  the  Administrator 
has  been  adequately  informed  of  such 
information." 


"Substanttal  lisk  hifoimation" 
nportabie  to  EPA  ander  section  8M  of 
TSCA  refers  to  new  information  tkal 
reasonably  supports  a  conclusion  Ikal  a 
chemical  substance  or  mixture  pr 
a  substantial  risk  of  injury  to  heallk  or 
the  environment  (The  term  new 
information  refen  to  information 
(including  preliminary  data)  about 
which  EPA  has  not  already  been 
adequately  informed.)  Such  infonaatkm 
need  not  and  most  typically  does  not 
establish  conclusively  that  such  a  risk 
exists.  In  other  words,  reasonable 
support  for  a  conclusion  is  not 
synonymous  with  the  conclusion  itself 
and  usually  precedes  the  conclusioa. 

In  deciding  whether  new  infonaattoo 
reasonably  supports  a  conclusion  of 
substantial  risk,  one  must  consMartl) 
The  seriousness  of  the  adveiaaeflhct 
and  (2)  the  fact  or  probability  of  the 
effect's  occurrence.  These  two  criteria 
should  be  weighed  different^  depemttBg 
upon  the  seriousness  of  the  effsct  and 
the  extent  of  the  exposure;  i.e.,  the  BMre 
serious  the  effect  the  less  heavily  one 
should  weigh  the  actual  or  potential 
exposure,  and  vice  versa. 

bi  some  cases,  e.g.,  the  observance  of 
certain  tjrpes  of  serious  toxicologic 
effects  in  animals  or  humans,  exposure 
to  the  chemical  sobstance(s)  or  mixtures 
is  presupposed  and  will  constitute 
sufficient  evidence  of  exposure  for  a 
determination  to  be  made  to  submit  the 
newfound  toxioological  data.  Such 
serious  efiacts  indade,  but  are  not 
limited  to,  (1)  Birdi  defecU  and/or 
aeriooa  devalouseBtal  effects  (including 
those  oboerved  in  the  presence  of 
maternal  toxicity),  and  (2)  cancer  (as 
evidenced  by  benign  and/or  malifpiant 
tumors). 

Any  decisiao-flBaking  process  for 
determining  section  8(e)-reportability 
should  focus  primarily  on  whether  new 
toxicologic  or  exposure  data  offer 
reasonable  support  for  a  conclusion  of 
substantial  risk  and  should  not  focus  to 
any  great  extent  if  at  all,  on  whelliar  the 
information  is  conclusive  regarding  the 
risk.  Therefore,  a  decision  to  report 
punuant  to  section  8(e)  should  not 
involve  (1)  Exhaustive  health  or 
environmental  assessments,  or  (2)  any 
evaluation  of  the  economic  or  sodal 
benefits  of  the  use(s)  of  the  subject 
chemical(s). 

In  reviewing  recent  enforcement 
cases.  EPA  has  found  that  some 
companies  may  be  misinterpreting 
TSCA  section  8(e)  and  EPA's 
"Statesaent  of  Intetpratatioa  and" 
Enforcement  Policy;  Notification  of 
Substantial  Risk."  ("Section  8(e)  Mky 
Statonent"  March  16. 1978. 43  PR 
11110).  Some  companies  obtaining 
infotmatioa  on  certain  serious  health 


effads  appear  to  be  further  evaluating 
aadl  wrongly  discounting  the 

Icance  of  the  information  on  die 
I  of  a  "weight-of-the-evidence"  risk 
iment  It  is  EPA's  position, 
howover,  that  if  certain  serious  health 
effects  are  discovered,  the  information 
ilMNid  be  considered  for  immediate 
raporting  under  section  8(e)  without 
telker  evaluation.  The  following  are 
ir—|j—  of  information  that  should  be 
considered  immediately  for  reporting 
under  section  B(e)  of  TSCA. 

1.  New  information  concerning 
statistically  or  biologically  significant 
increases  in  benign  and/or  malignant 
tumors  in  an  animal  study;  a  "weight-of- 
the-evidence"  risk  assessment  should 
not  be  used  to  discount  the  findings. 

2.  Statistically  or  biologically 
significant  increases  in  teratologic  or 
other  serious  reproductive  effects 
observed  in  animals;  the  level  of 
maternal  toxicity  observed  in  the  study 
should  not  be  used  to  discount  the 
findings. 

3.  Serious  toxic  effects  (e.g.,  cancer, 
birth  defects,  and  neurotoxicity) 
observed  in  tests  of  chemical  substances 
or  mixtures  at  the  research  and 
development  stage;  such  findings  should 
not  be  discounted  because  the  company 
believes  that  there  is  no  exposure  to  the 
chemical(s). 

Up-to-date  information  on  haiard  and 
exposure  is  vital  in  supporting  EPA 
eAxts  to  protect  human  health  and  the 
enviroMsant  from  risks  from  toxic 
chemicala.  EPA  has  the  responsibility 
under  TSCA  to  perform  needed  risk 
asoessments  on  chemicals.  Section  8(e) 
is  a  very  important  part  of  TSCA's 
section  8  information  reporting  and 
racordkeeping  provisions  that  enable 
EPA  to  obtain  and  disseminate 
infDrmation  needed  to  set  priorities  and 
perform  risk  assessments  Uiat  may  be 
national  in  scope.  Companies  that  do 
not  report  vital  information  are 
undermining  the  effectiveness  of  the 
early  warning  system  intended  under 
section  8(e). 

In  the  past  year,  some  companies 
have  alleged  that  EPA  has  changed  its 
interpratation  of  TSCA  section  ^e) 
thareby  creating  vidnerability  that  was 
not  previously  contemplated  for 
reporting.  These  same  entitles  have  said 
that  EPA's  TSCA  Sections  8, 12,  and  13 
Enforcement  Response  PoHcy  contains 
iipdficant  disincentives  (namely  very 
Mgb  monetary  penalties)  to  dissuade 
auditing  of  past  s'udies  and  reporting 
ttantoEPA. 

ff  A  has  not  changed  its  Interpretation 
of  TSCA  section  8(e).  EPA's 
implaaMntation  of  the  TSCA  section  8(e) 
program  is  based  on  sound  guidance 
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that  is  and  has  been  consistent  with  the 
statutory  language  and  intent  of  section 
8(e),  as  well  as  EPA's  Section  8(e)  Policy 
Statement  Nevertbelaas,  to  achieve  the 
Agency's  goal  of  obtaining  any 
outstanding  section  8(e)  tUta.  EPA  has 
developed  this  one-time  voluntary 
compliance  program  designed  to 
strongly  encourage  companies  to 
voluntarily  audit  their  files  for  studies 
reportable  under  section  8(e).  This 
program  is  known  as  the  TSCA  Section 
8(e)  Compliance  Audit  Program. 

The  TSCA  Section  8(e)  Compliance 
Audit  Program  has  been  developed  to 
encourage  industry  reporting  by  setting 
forth  guidelines  that  identify  in  advance 
EPA's  enforcement  response  and  allow 
companies  to  assess  liability  prior  to 
electing  to  participate.  Companies  that 
do  not  participate  in  the  TSCA  Section 
8(e)  Compliance  Audit  Program  should 
be  aware  that  EPA  intends  to  actively 
pursue  violations  of  the  TSCA  section 
8(e)  reporting  requirement 

n.  Text  of  the  Ragistratkm/CAP 
Agreement 

The  text  of  the  Registration  and  CAP 
Agreement  for  the  TSCA  Section  8(e) 
Compliance  Audit  Pn^gram: 

UNITED  STATES  ENVIRONMENTAL 
PROTECTION  AGENCY 


ONleaof 


and  Toilc  Substances 


Registmtiott  end  Agreement  for  TSCA 
Section  B(e)  Compliance  Audit  Program 

The  United  States  Environmental 
Protection  Agency  ("EPA")  and  the 
Regulatee,  the  Parties  herein,  wishing  to 
register  for  and  enter  into  this 
A^ement  for  a  Toxic  Substances 
Control  Act  ("TSCA")  Section  8(e) 
Compliance  Audit  Pro-am  ("CAP 
Agreement^)  and  having  consented  to 
the  terms  of  this  CAP  Agreement  do 
therefore  agree  to  fiilly  comply  with  the 
-  terms  of  this  CAP  Agreement 

L  Registration  Raqiurements 

A.  The  Regulatee  agrees  to  conduct  a 
TSCA  Section  8(e)  Compliance  Audit 
Program  to  determine  its  compliance 
status  widi  TSCA  section  8(e). 

a  To  register  for  the  TSCA  Section 
8(e)  Compliance  Audit  Program,  the 

Regulatee  must  no  later  than  May  Z 
1991,  sign  and  return  this  CAP 
Agreement  by  certified  mail-return 
receipt  requested  to:  Michael  F.  Wood. 
Director.  Compliance  Division  (EN-342), 
Office  of  Compliance  Monitoring. 
Envuonmental  Protectioo  Agency.  401 M 
St.  SW..  Washii«toa.  DC  2048a 

C  After  EPA  receives  this  s^oed  CAP 
Agceenent  from  the  Regulatee.  EPA  will 
sign  this  CAP  Agreement  and  enter  the 
following  identificatioa  number 
( )  to  the  cap^  of 


this  CAP  Agreement  udiick  will  be 
returned  to  the  Regidatee.  The  Final 
Report  and  all  other  documents 
submitted  pursuant  to  Unit  HC  of  this 
CAP  Agreement  must  display  the 
identification  number  established  by 
diis  paragraph. 

D.  The  TSCA  Section  8(e)  Compliance 
Audit  Program  shall  commence  no  later 
than  May  2. 1991. 

E.  The  TSCA  Section  8(e)  Compliance 
Audit  Program  shall  terminate  within 
180  days  of  May  2, 1991.  Thus,  all 
submissions  under  this  TSCA  Section 
8(e)  Compliance  Audit  Program  must  be 
delivered  to  Q>A  no  later  ttian  October 
29,1991. 

n.  Terms  of  Agreement 

EPA  and  the  Regulatee  mutually 
initiated  this  TSCA  Section  8(e) 
Compliance  Audit  Program  in  response 
to  a  February  1, 1901,  Federal  Register 
notice  announcing  the  opportunity  to 
participate  in  the  TSCA  Section  8(e) 
Compliance  Audit  Program.  As  part  of 
this  CAP  Agreement  EPA  and  the 
Regulatee  agree  to  the  following: 

A.  General  Provisions 

1.  This  CAP  Agreement  and  the 
Consent  Agreement  and  Consent  Order 
in  this  matter  shall  be  a  complete 
settlement  of  all  civil  and  achninistrative 
claims  and  causes  of  action  which  arose 
or  could  have  arisen  under  TSCA 
section  8(e)  in  connection  with  any 
study  or  report  submitted  pursuant  to 
the  terms  of  this  CAP  Agreement 
Punuant  to  TSCA.  EPA  will  consider 
ability  to  pay/effect  on  ability  to 
continue  to  do  business  claims  during 
the  couree  of  development  of  the 
Consent  Agreement  and  Consent  Order 
in  this  matter.  The  Regulatee  will  be 
responsible  for  submitting  adequate 
documentation  of  such  claims  to  EPA  at 
the  time  of  submission  of  the  Final 
Report  required  by  this  CAP  Agreement 

2.  For  purposes  of  this  CAP 
Agreement  and  any  subsequ«it 
proceeding,  without  trial  or  any 
adjudication  of  the  facts,  the  Regulatee 
admits  that  EPA  has  jurisdiction  over 
the  subject  matter  of  the  terms  of  this 
CAP  Agreemeat  and  any  study  or  report 
submitted  pursuant  to  this  CAP 
Agreement 

3.  The  Regulatee  waives  its  right  to 
request  a  judicial  or  administrative 
hearing  on  any  issue  of  law  or  fact  that 
has  arisen  or  may  arise  during  tfie    . 
conduct  of  the  TSCA  Section  B(e) 
C(»q>Uan6e  Audit  Program  conducted 
pursuant  to  the  tenns  of  this  CAP 
Agreement  or  that  may  arise  in  any 
subsequent  proceeding  involving  the 
Consent  Agreement  and  Consent  Order 
resulting  from  and  ent««d  into  pursuant 


to  the  terms  of  tMs  CAP  Agreement 
including  but  net  limtted  to  the 
Regulatee's  right  under  TSCA  section 
16(aK2)(A)  to  request  a  hearing. 

4.  The  Parties  agree  that  any  study  or 
report  submitted  by  the  Regulatee  under 
this  TSCA  Section  6(e)  Compliance 
Audit  Program  and  punuant  to  the 
terms  of  this  CAP  Agreement  constitute 
a  violation  of  TSCA  sections  8(e)  and 
15(3)(B).  for  %vhich  a  civil  penalty  will  be 
assessed  against  the  Regulatee.  Any 
study  or  report  submitted  under  TSCA 
section  8(e)  prior  to  the  date  of 
commencement  of  the  TSCA  Section 
B(e)  Compliance  Audit  Program  is  not 
subject  to  the  terms  of  this  CAP 
Agreement  or  the  TSCA  Section  8(e) 
Compliance  Audit  Program. 

5.  EPA  reserves  its  rights  under  TSCA 
section  16  to  take  appropriate 
enforcement  action  if  EPA  determines 
later  that  the  Regulatee  was  required  to 
submit  under  TSCA  section  8(e)  a  study 
or  report  determined  by  the  Regulatee  to 
-be  not  reportable  and  Uierefore  not 
submitted  under  the  TSCA  Section  8(e) 
Compliance  Audit  Program.  In  such 
event  the  tenr.3  of  the  EPA  TSCA 
Sections  8, 12,  and  13  Enforcement 
Response  Policy  will  apply  to  such 
proceeding. 

6.  EPA  reserves  its  rights  to  challenge 
the  categorization  of  studies  or  reports 
submitted  under  this  TSCA  Section  6(e) 
Compliance  Audit  Program  pursuant  to 
the  requirements  of  Unit  II.B.2.a  and  b  of 
this  CAP  Agreement 

7.  EPA  agrees  that  any  submissions 
made  pursuant  to  the  terms  of  this  CAP 
Agreement  and  the  TSCA  Section  8(e) 
Compliance  Audit  Program  will  be 
viewed  by  EPA  as  "prior  such 
violations"  under  TSCA  section 
16(a)(2)(B)  for  future  violations  of  TSCA 
section  8(e)  only. 

&  The  Rnal  Report  submitted 
punuant  to  Unit  U.C4  of  this  CAP 
Agreement  shall  be  the  controlling 
document  for  purposes  of  determining 
what  was  submitted  under  the  TSCA 
Section  8(e)  Compliance  Audit  Program 
and  this  CAP  Agreement 

9.  Any  submission  made  h^  the 
Regulatee  to  EPA  that  does  not  meet  all 
of  tiie  requirements  of  the  TSCA  Section 
8(e)  Compliance  Audit  Program  and  this 
CAP  Agreement  is  subject  to  the  EPA 
TSCA  Sections  8. 12.  and  13 
Enforcement  Response  Policy. ' 

B.  TSCA  Section  8{eJ  Compliance  Audit 
Pmgram  and  Civil  Penalties 

1.  In  conducting  the  TSCA  SecHon  8(e) 
Compliance  Audit  Propam.  the 
Regulatee  shaU  use  EPA's  March  16, 
1978,  "Statement  of  Interpretation  and 
Enforcement  Policy;  NotiJfication  of 
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Substantial  Ridi "  (43  FR 11110)  ('TSCA 
Section  8(e)  Poliqr  SUtement")  to 
detennine  whether  the  reviewed  study 
or  report  is: 

a.  Not  reportable  under  TSCA  Section 
8(e):  The  Regulatee  will  not  submit  the 
study  or  report 

b.  Reportable  under  TSCA  Section 
8(e):  The  Regulatee  will  submit  the  study 
or  report. 

Upon  Registration  for  the  TSCA 
Section  8(e)  Compliance  Audit  Program, 
the  Regulatee  wiQ  receive  a  copy  of  the 
TSCA  Section  8(e)  Policy  Statement,  the 
publication  numbers  of  publicly 
available  and  iveviously  published 
volumes  of  Section  8(e)  "Status  Reports" 
available  through  the  National 
Technical  Infonnation  Service,  copies  of 
Question  and  Answer  documents 
developed  in  response  to  spedflc 
questions  involving  section  8(e).  and  a 
document  entitled  "Substantiating 
Claims  of  Confidentiality." 

2.  The  Regulatee  agrees  to  pay  the 
following  stipulated  dvil  penalties  for 
all  studies  or  reports  submitted  under 
this  TSCA  Section  8(e)  Compliance 
Audit  Program  as  TSCA  section  8(e) 
data: 

a.  $15,000  per  study  for  any  submitted 
study  or  report  involving  effecU  in 
humans. 

b.  18,000  per  study  for  any  other 
submitted  study  or  report  submitted  as 
TSCA  section  8(e)  data. 

As  a  matter  of  policy  under  this  TSCA 
Section  8(e)  Compliance  Audit  Program, 
EPA  agrees  to  a  tl,O0aO0O  cap  on  the 
total  dvil  penalty  for  the  Regulatee. 

3.  The  Regulatee  shall  be  exempt  from 
any  additional  late  and/or  nonreporting 
TSCA  section  8(e)  dvU  liability  which 
arose  or  could  have  arisen  for  any  study 
or  report  submitted  under  this  TSCA 
Section  8(e)  Compliance  Audit  Program. 

4.  Upon  termination  of  the  TSCA 
Section  8(e)  Compliance  Audit  Program, 
the  Regulatee  shall  provide  EPA  %vith  a 
Final  Report  certifying  that  the  TSCA 
Section  8(e)  Compliance  Audit  Program 
has  been  completed.  Such  Rnal  Report 
shall  be  signed  and  certified  by  the 
appropriate  corporate  offidal  with 
authority  to  settle  claims  on  behalf  of 
the  Regulatee.  Such  Final  Report  shall 
also  comply  with  the  requiremente  of 
Unit  n.C4  of  this  CAP  Agreement 

5.  Following  termination  of  the  audit 
EPA  will  present  the  Regulatee  with  a 
Consent  Agreement  and  Consent  Order 
summarising  the  results  of  the  TSCA 
Section  8(e)  Compliance  Audit  Program 
and  specifying  the  terms  of  payment  of 
stipulated  dvil  penalties.  The  Regulatee 
will  have  30  calendar  days  from  ite 
receipt  of  an  executed  copy  of  the 
Consent  Order  to  pay  any  stipulated 
dvil  penalties. 


C  Information  Submission  and  Pino  J 
Report 

1.  All  studies  or  reports  submitted  to 
EPA  by  the  Regulatee  under  the  terms  of 
this  CAP  Agreement  shall  be  identified 
pursuant  to  the  categories  established  in 
Unit  ILfi.2.a  and  b  of  this  CAP 
Agreement  and  shall  be  sent  to  the 
following  address:  Document  Processing 
Center  (TS-TOO).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  401  M  St,  SW.,  Wsshington,  DC 
20460,  Attn:  Section  8(e)  Coordinator 
(CAP  Agreement). 
.  2.  The  Regulatee  shall  submit  one 
original  and  two  full  copies  of  all  cover 
letters,  studies,  reports,  substantiations 
of  confidentialify  daims,  and.  as 
appropriate,  sanitixed  copies  of  cover 
letters,  studies,  reports,  or 
substantiations  of  confidentiality  claims. 

3.  In  accordance  with  Part  IX  of  the 
TSCA  Section  8(e)  Policy  Statement 
each  study  or  report  submitted  to  EPA 
by  the  Regulatee  under  the  terms  of  this 
CAP  Agreement  shall  be  accompanied 
by  a  separate  cover  letter  containing  the 
following  information: 

a.  Company  name,  address  and 
telephone  number. 

b.  The  signature  and  printed  name, 
title  and  telephone  number  of  the  person 
submitting  the  study  or  report. 

c.  A  dear  statement  that  the 
document  identified  on  the  cover  letter 
by  the  identification  niunber  established 
by  Unit  I.C  of  this  CAP  Agreement  is 
being  submitted  pursuant  to  the  TSCA 
Section  8(e)  Compliance  Audit  Program 
and  this  CAP  Agreement 

d.  The  exact  identify  of  each  tested 
chemical  or  mixture  or  component  of  a 
tested  mixture  induding  the  CAS 
Registry  Number,  if  known. 

e.  The  title  of  the  accompanying  study 
or  report 

f.  A  full  summary  of  the  reportable 
adverse  efiect(s)  or  exposure(s) 
observed  in  the  accompanying  study  or 
report.  In  addition,  the  cover  letter 
should  identify  by  EPA  Document 
Control  Number  any  previous  TSCA 
section  8(e)  submission(s)  or 
premanufacture  notification(s)  (PMN(s)) 
submitted  by  the  Regulatee  on  the 
subject  chemical  substance(s)  or 
mixture  or  componentfs)  of  such 
mixture. 

4.  Each  study  or  report  submitted  to 
EPA  by  the  Regulatee  under  the  terms  of 
this  CAP  Agreement  shall  be  listed  in  a 
Final  Report  Such  Pinal  Report  shall  list 
each  submitted  study  or  report  by  title 
punuant  to  the  categories  established  in 
Unit  ILB.2.a  and  b  of  this  CAP 
Agreement  and  shall  display  the 
identification  number  established  by 
Unit  LC  of  this  CAP  Agreement  Such 


Final  Report  shall  certify  that  the  TSCA 
Section  8(e)  Compliance  Audit  has  been 
completed  and  include  the  following 
statement:  "I  certify  that  the  infonnation 
contained  in  or  accompanying  this  Final 
Report  is  true,  accurate,  and  complete. 
As  to  any  identified  portion(8)  of  this 
Final  Report  for  which  I  cannot 
penonally  verify  ite  truth  and  accuracy. 
I  certify  as  the  company  official  having 
supervisory  responsibilify  for  the 
person(s)  who.  acting  under  my  direct 
instructions,  made  the  verification,  that 
this  infonnation  is  true,  accurate,  and  . 
complete."  The  Final  Report  will  be  the 
controlling  document  as  to  what  was  or 
was  not  submitted  under  the  terms  of 
this  CAP  Agreement  and  shall  be  sent  to 
the  address  spedfied  in  Unit  13  of  this 
CAP  Agreement 

D.  Other  Matters 

1.  Nothing  in  this  CAP  Agreement 
shall  relieve  the  Regulatee  from 
complying  with  all  applicable  TSCA   • 
regulations  or  other  applicable 
environmental  statutes. 

2.  This  CAP  Agreement  shall  be 
binding  upon  the  Parties  and  in  full 
effect  punuant  to  the  requiremente 
spedfied  in  Unit  I.  of  this  CAP 
Agreement 

3.  The  Regulatee's  obligations  under 
this  CAP  Agreement  shall  end  when  the 
Final  Report  required  by  Unit  II.C4  of 
this  CAP  Agreement  has  been  submitted 
to  EPA  and  stipulated  dvil  penalties 
paid. 

4.  Failure  to  comply  with  the  terms  of 
this  CAP  Agreement  permite  EPA  to 
proceed  under  TSCA  section  16  to 
impose  the  dvil  penalties  allowable 
under  the  existing  EPA  TSCA  Sections 
8, 12,  and  13  Enforoement  Response 
Policy  for  any  study  or  report  submitted 
punuant  to  Unit  II.C  of  this  CAP 
Agreement 

5.  All  of  the  terms  and  conditions  of 
this  CAP  Agreement  together  comprise 
one  agreement  and  each  of  the  terms 
and  conditions  is  in  consideration  for  all 
of  the  other  terms  and  conditions.  In  the 
event  that  this  CAP  Agreement  (or  one 
or  more  of  its  terms  and  conditions)  is 
held  invalid,  or  is  not  executed  by  all  of 
the  signatory  parties  in  identical  form, 
then  the  entire  CAP  Agreement  shall  be 
null  and  void. 

6.  The  Regulatee  may  assert  claims  of 
confidentialify  under  TSCA  section  14 
for  submissions  under  this  CAP 
Agreement  The  Regulatee  must  at  the 
time  of  submission,  provide 
substantiation  for  all  information 
daimed  as  confidential.  The  Regulatee 
agrees  that  the  failure  to  assert  a  daim     ^ 
of  confidentialify  for  studies,  reports,  or 
information  submitted  under  the  terms 
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of  this  CAP  Agreement  shall  be 
interpreted  by  EPA  as  a  waiver  by  the 
Regulatee  of  the  right  to  assert  a  claim 
of  confidentialify. 

7.  Submissions  containing  infonnation 
daimed  as  TSCA  Confidential  Business 
Infonnation  (TSCA  CBI)  shall  contain 
cover  sheets  bearing  the  typed  or 
stamped  legend  "company  confidential," 
"proprietary,"  or  "trade  secret." 
Information  contained  in  the  submission 
which  is  claimed  as  TSCA  CBI  must  be 
clearly  maiiced  by  boxing,  cirding,  or 
underiio  ig  the  specific  text  so  claimed. 
All  pages  containing  such  information 
shall  also  be  marked 
"CONFIDENTIAL"  Care  should  be 
taken  to  ensure  that  these  markings  do 
not  obscure  the  text  of  the  submission. 
Submissions  directed  to  EPA  in  this 
manner  should  be  sent  by  certified  mail- 
return  receipt  requested  or  in  any  other 
way  which  will  permit  verification  by 
the  Regulatee  of  ite  receipt  by  EPA. 

8.  If  the  Regulatee  chooses  to  assert  a 
confidentialify  claim,  the  Regulatee  shall 
provide  two  sets  of  each  sudb 
submission:  one  set  shall  have  the  TSCA 
CBI  material  marked  in  the  manner 
contemplated  under  40  CFR  2.203(b)  and 
Unit  n.D.7  of  this  CAP  Agreement  the 
second  set  shall  have  the  TSCA  CBI 
material  excised.  The  Regdatee  is 
advised  that  the  second,  "sanitized"  set 
will  be  available  for  public  review 
without  further  notice  to  the  Regulatee 
and  therefore  care  should  be  exercised 
in  the  creation  of  this  set  Each  sanitized 
and  unsanitized  submission  must 
comply  with  Unit  II.C.2  of  this  CAP 


Agreement  and  thus  will  consist  of  one 
original  and  two  copies. 

9.  The  Regulatee  is  advised  to  review 
carefully  the  confidentialify  daim 
procedures  at  40  CFR  2.201.  Specific 
information  concerning  TSCA  section 
8(e)  confidentialify  daims  is  contained 
at  Part  X  of  the  TSCA  Section  8(e) 
Policy  Statement 

10.  The  Regulatee  agrees  diat  if  the 
spedfic  chemical  identify  is  claimed  as 
confidential  in  a  submission,  a  generic 
nonconfidential  chemical  identify  will 
be  induded  on  the  sanitized  version  of 
the  submission.  Guidance  for  developing 
appropriate  generic  chemical  identities 
may  be  obtained  by  consulting  the 
TSCA  Chemical  Substance  Inventory: 
1965  Edition,  or  by  contacting  the  Office 
of  Toxic  Substances'  Chemical 
Inventory  Section  at  (202)  382-3527. 

11.  The  Regulatee  agrees  that 
confidentialify  claims  will  be  honored 
by  EPA  only  if  each  claim  is 
accompanied  by  responses  to  the 
questions  in  the  doctmient  provided  with 
this  CAP  Agreement  entitled 
"Substantiating  Claims  of 
Confidentialify."  The  Regulatee  shall 
provide  an  original  and  two  copies  of 
these  responses  in  accordance  with  Unit 
II.C.2  of  this  CAP  Agreement  The 
Regulatee  shall  also,  in  the  event  the 
R^ulatee  desires  information  in  these 
responses  to  be  considered  TSCA  CBI, 
provide  a  sanitized  original  and  two 
copies  in  accordance  with  Unit  ILC.2 
and  Unit  II.D.8  of  this  CAP  Agreement. 

12.  The  Regulatee  agrees  that  failure 
to  adhere  to  each  requirement  pertaining 
to  TSCA  CBI  may  result  in  forfeittire  of 


the  CBI  pvotectkMi  for  the  submission 
and  ite  subsequent  availabllify  in  its 
entirefy  for  public  review. 
WE  AGREE  TO  THIS: 
For  Regulatee: 

(SifDiflf  oCfka^ 

[Titlef 
[Company  name) 


ISigniBg  official] 

[THIe} 
[Company  name] 

For  EPA: 

Mit^Ml  F.  Wood. 

Director,  Compliance  Division.  Office  of 

Compliance  Monitoring. 


Michael  |.  Walker. 

Associate  Enforcement  Counsel  for  Pesticides 
and  Toxic  Substances. 

m.  Condusions 

EPA  has  announced  ^  opportunify  to 
register  for  the  TSCA  Section  8(e) 
Compliance  Audit  Program.  Any  fiirther 
infonnation  regarding  this  Audit 
Program  or  the  CAP  Agreement  may  be 
obtained  from  the  contact  person  noted 
above. 

Dated:  January  25, 1991. 
Linda  J.  Flshar. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 
[FR  Doc  91-2299  Filed  1-31-91;  6:4S  am] 
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AMMCr  Office  of  the  Secretary.  USDA. 
action:  Notice  and  request  for  public 
comment. 


r.  The  United  States 
Department  of  Agriculture  (USDA  or  tlie 
Department),  Office  of  Agricultural 
Biotechnology,  invites  public  comment 
on  Proposed  USDA  Guidelines  For 
Research  Involving  Planned  Introduction 
Into  the  Environment  of  Organisms  With 
Deliberately  Modified  Hereditary  TraiU 
("Guidelines").  These  Guidelines 
describe  principles  for  assessing  the 
safety  of  research  with  specific 
organisms  and  designing  confinement 
measures  that  {uvmote  safety.  The 
Guidelines  are  not  mandatory.  They  are 
intended  a»  points  to  consider  to  aid 
principal  investigators  and  institutions 
in  designing  research  so  it  can  be 
conducted  safely  outside  contained 
facilities.  The  Guidelines  also  encourage 
institutions  to  utilize  Institutional 
Blosafety  Committees  (IBCs)  to  aid 
investigators  in  the  safety  evaluation 
and  confinement  design. 
DATis:  Comments  coaceming  liw 
proposed  guidelines  most  be  rcceired  in 
writing  by  April  2, 1991. 
AOOWllMa:  Submit  written  conaieats 
concerning  the  proftosed  guidelines  to 
Daniel  Jones.  OAfi.  USDA.  room  321-A. 
Administration  Building.  14tb  Street  aad 
Independence  Avenue.  SW^ 
Washington.  DC  2O25O-220a 
rom  nmnmm  mnmukinm  cowracT: 
MaiylB  Coidle.  QA&  USDA.  looB  SM- 
A.  Adminktntion  B»iiHing^  i4th  Street 
and  Independence  Avenue  SW^ 

Wasfaiagtan.  OCa088O-naa  or  cdl  (708) 
235^4414. 

•upnAKNTAirr  mtormation: 

IntioductioD 

The  policies  of  the  Department  are 
guided  by  the  principles  set  forth  in  the 
Coordinated  Framework  for  Regulation 
of  Biotechnology  (Fedbral  R^i^,  June 
le.  1966.  51  FR  23302).  published  by  the 
Office  of  Science  and  Technology  Policy 
(OSTP).  Executive  Office  of  the 
President  The  Coordinated  Framework 
described  a  comprehensive  Federal 
policy  for  insuring  the  safety  of 
biotechnological  research  and  products. 
The  notice  included  separate 
descriptions  of  the  policies  of  the  Food 
and  Drug  Administration. 


EavirooMBial  Protection  Ageaq^  Um 
rfcripiHiBsl  Safety  and  Heallk 
Admfaistration,  the  National  kaHtatas 
of  Health  (NIH),  and  the  reseaick  and 
regulatory  *  agencies  of  the  1 
of  Agriculture. 

USDA  published  an  Advanced  1 
of  Guidelines  for  Biotechnologf 

Research  (51  FR  23367).  The  L    ' 
in  the  advanced  notice  in  1968 1 
specific  proposed  practices  for 
construction,  handling,  and  test 
plants,  animals,  and  microorga 
involved  in  agricultural  biotMlaoIaKf 
research.  On  December  9, 198i^  (51  FR 
44397.  announcement  of  open  — atfng  of 
the  Biotechnology  Science  CoeedaMliag 
Committee)  USDA  announced  to 
intention  to  propose  provisiona  for 
agricultural  research  for  indarion  in  the 
NIH  Guidelines  for  ReseanJi  lanralvinc 
Recombinant  DNA  Moleades  ff&ium 
Register  of  May  7. 1986. 51  FR  MKS) 
instead  of  proceeding  sepatalely  witfi 
the  previously  announced  USDA 
Guidelines.  Provisions  for  reseatdi  witk 
whole  plants  in  greenhouses  aad 
animals  in  containment  fadlitiee 
(Federal  Register  of  August  11.  IflV.  52 
FR  29300)  have  been  recommended  for 
approval  by  the  NIH  Recombinant  DNA 
Adviaory  Coaiadttee  and  await  acttaa 
by  NIH. 

The  Department  believes  that  certain 
principles  and  points  to  consider  would 
be  helpful  to  researchers  and 
iaetilittiaaa  in  designing  researdi  ao  it 
can  be  oondadad  safely  outside 
contained  facilities.  AccordingJIy,  these 
am  being  preaaated  in  proposed 
Guidelinea  for  pablic  comment. 

USDA  behevies  that  voluntary 
Gaidelinee  will  encourage  sound 
research,  development,  and  safo 
procedures  for  biotechnology  in  the 
inpioveaHBt  at  agriculturalpraduction 
and  practice.  This  is  important  bacaaaa 
bfotacknology  hdds  promises  af  baaad 
aMneniki  and  social  benefits  to  crap 
and  Uveatock  health  and  productfoa,  to 
genetic  diversity,  to  international 
competitlvanaaa  for  American  fannera 
and  ranchers,  to  food  quality  and  i 
and  to  environmentally  compatflile 
agricultural  practices.  In  order  to  aid 
this  development,  the  Department  haa 
been  urged  by  the  scientific  coamunity 
and  others  to  formulate  guideHnea  for 
safe  field  testing. 

The  Guidelines  address  research 
involving  planned  introduction  into  tha 
environment  of  organisms  %vitb 
deliberately  modified  hereditary  traita. 
"Planned  introduction"  refers  to  1 
carefully  controlled  trials  outside 


eantained  facilities  u^ng  confinement 
■easures  instituted  to  limit  release  of 
eirganisms  outside  the  test  site. 

Organisms  with  deliberately  modified 
hereditary  traits  includes  organisms 
laeulting  from  modification  to  genetic 
taiits  by  any  technique  or  process. 
Modified  organisms  do  not  pose  risks 
dUTerent  frcoi  or  greater  than  naturally- 
acanfaig  organisms.  Like  naturally- 
aecHring  organisms,  introductions  of 
atganisms  «vith  deliberately  modified 
hereditary  traits  will  fall  within  a  range 
from  safe  to  high  risk.  As  noted  in  the 
Coordinated  Framework: 

*  *  *  [I]ntroduction>  of  new  plants, 
~  t  and  microorganisms  tiave  long 


>  VSDA/APHa  pubhslMd  draft 
FR  23361)  wUcfa  bacama  finai  on  )un«  IC 
FR  22801). 


I  routinely  with  only  some  of  those 
ttat  are  not  native  or  are  pathogenic 
nquiring  regulatory  approval.  It  should  be 
■oted  that  microorganisma  play  many 
CHential  roles  in  agriculture  and  the 
CBviromnent  and  that  for  decade*  agricultural 
scientists  have  endeavored  to  exploit  their 
advantages  through  routine  experimentation 
and  introduction  into  the  environment;  and  as 
a  rule  these  agricultural  and  environmental 
tatroductions  have  taken  place  without  harm 
to  the  environment.  (Fadml  Register  of  June 
as.  1986.  61  FR  23303.) 

These  guidelines  are  intended  to  be 
Bseful  to  researchers  in  designing 
e9q)eriment8  involving  introductions  of 
modified  organisms. 

History  of  the  Development  of  tiie 
Proposed  Giddelines 

IW  Agricultural  Biotechnology 
Reseeich  Advisory  Committee  (ABRAC) 
was  established  by  Departmental 
Regulation  1042-87  on  October  8, 1987,  . 
to  provide  advice  to  the  Department  on 
adentific  and  technical  aspects  of 
biotechnology.  The  Committee  serves 
Ike  Secretary  of  Agriculture  through  the 
Assistant  Secretary  for  Science  and 
Bducation  in  an  advisory  capacity  with 
respect  to  policies,  programs, 
operations,  and  activities  associated 
with  the  conduct  of  agricidtural 
biotechnological  research.  A  major 
activity  of  ABRAC  has  been  assisting 
USDA  in  developing  the  proposed 
Guidelines. 

Aaa  itarting  point,  ABRAC  utilized  a 
>  document  that  resulted  bom  a 
iting  of  international  experts  in 
biotec^ology  in  Arlington,  Virginia,  on 
December  13-15, 1986.  The  working 
doomient  that  resulted  bom  the 
Arlington  workshop  encompassed  the 
■■tire  scope  of  agricultural  research 
lavolving  biotechnology,  from 
hboratory  containment  to  field  testing. 
Ibe  development  of  the  Guidelines  over 
the  past  two  and  a  half  years  has  been 
dhOBMed  at  public  meetings  of  ABRAC 
asri  Ha  working  groups.  Public  input  at 
Aose  meetings  significantly  contributed 
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to  the  proposed  Guidelines.  In  addition, 
informal  public  meetings  were  held  in 
September  1990  to  obtain  further 
comment  on  the  technical  aspects  of  the 
Guidelines  in  Sacramento.  California.  St 
Louis,  Missouri.  Raleigh.  North  Carolina, 
and  Washington.  DC  A  stmmiary  of 
those  meetings  has  been  prepared  and  is 
available  to  the  public  on  request  to  the 
Office  of  Agricultural  Biotechnology. 
USDA.  These  comments  will  be 
considered  by  USDA  along  with 
additional  comments  received  in 
response  to  this  notice.' 

Overview  of  the  Giddeline  Process 

USDA  hopes  that  the  safety 
assessment  and  confinement  design 
principles  in  the  Guidelines  will  be 
utilized  by  a  broad  constituency 
involved  in  biotechnological  research. 
Some  research  addressed  by  the 
Guidelines  such  as  that  involving  the 
use  of  pesticides  or  plant  pests  is  subject 
to  the  jurisdiction  of  Federal  regulatory 
agencies  and  may  require  a  permit  or 
other  approval  or  clearance.  Nothing  in 
the  proposed  Guidelines  displaces 
requirements  under  Federal  state,  or 
local  laws  and  regulations.  The 
Agricultural  Biotechnology  Research 
Advisory  Committee  will  be  available 
for  advice  to  Federal,  state,  and  local 
agencies  through  the  Assistant 
Secretary  for  Science  and  Education. 

Biotechnology  is  constantly 
developing,  and  research  guidelines 
must  be  designed  to  respond  to  the 
dynamics  of  the  science.  Public  input 
has  been  encouraged  in  all  phases  of  die 
development  of  the  Guidelines.  The 
Department  believes  the  Guidelines 
should  be  a  flexible,  living  document 
that  will  be  modified  and  updated  as 
additional  safety  information  and 
experience  become  available. 

The  Guidelines  provide  a  step-wise 
process  for  researchers  to  use  in 
assessing  the  safety  of  planned 
introductions  into  the  environment  of 
organisms  with  deliberately  modified 
hereditary  traits  and  for  designing  safe 
research.  The  Guidelines  are  based  on 
the  principle  that  the  conditions  Under 
which  such  research  can  be  conducted 
safely  should  be  assessed  relative  to  the 
conditions  that  are  normally  accepted 
for  conducting  research  safely  widi  the 
parental  organism.  Modification  of 
hereditary  traits  may  increase,  decrease, 
or  result  in  no  change  in  the  levd  of 


■  Subctantiva  public  oommaots  wara  raoaivad  by 
USDA  in  responaa  to  tha  Advancad  Notica  of 
Ptopoaad  liSDA  GoldaUnea  for  Blotacfanolonr 
RaMarcb  in  198S  and  Croa  Hiraa  public  haarings 
hald  acraaa  dM  counby  In  tha  tall  of  ISSB.  Thaaa 
oooraants  led  to  the  DapaHmaol'a  dadsion  to 
panaa  a  difCsranl  atratagy  for  addreaalng  the  need 
ibr  guidance. 


safety  concern  that  might  be  associated 
by  the  planned  introduction  of  the 
parental  organism.  Introduction  of  the 

f>arental  organism  may  pose  negligible, 
ow  or  high  risk,  depending  on  ^e  traits 
of  the  organism,  the  characteristics  of 
the  target  environment,  and  any 
confinement  techniques  applied. 
Because  the  modified  organism  will  still 
retain  all  or  almost  all  of  the  traits  of  the 
parental  organism,  the  safety  evaluation 
of  the  modified  organism  begins  with  a 
determination  of  the  level  of  safety 
concern  for  the  parental  organism  (Step 
1).  A  frtuneworic  for  this  evaluation  and 
for  assignment  to  one  of  five  levels  of 
safety  concern  is  described  in  section 
VL  Next,  the  effect  of  the  modification 
of  hereditary  traits  on  safety  is 
determined  (Step  2).  leading  to  the 
assignment  of  a  level  of  safety  concern 
for  the  modified  organism  (Step  3).  Then 
a  confinement  level  is  determined  that 
corresponds  to  the  modified  organism's 
level  of  safety  concern,  and  a 
confinement  protocol  is  developed  (Step 
4).  USDA  invites  comment  on  this 
general  design  as  well  as  on  the  specific 
principles  of  safety  assessment  and 
design  of  confinement  for  field  testing. 

Key  Definitions 

Several  key  terms  and  their  usage  in 
the  Guidelines  are  unique.  One  such 
term  is  "confinement"  Confinement 
refers  to  that  which  restricts  or  limits 
the  scope  of  spread  and  survival  of 
organisms,  and  refers  to  practices  and 
procedures  that  are  used  to  keep 
experimental  organisms  within  the 
research  site.  In  essence,  confinement  is 
to  field  research  as  "containment"  is  to 
laboratory  research. 

The  Guidelines  are  not  intended  for 
research  that  is  performed  wdthin 
contained  facilities.  e.g..  a  laboratory  or 
greenhouse.  A  contained  facility  refers 
to  an  enclosed  structure  with  walls,  roof, 
and  floor  that  is  described  in  the  NIH 
Guidelines.  The  Department  is  aware 
that  overlap  may  arise  on  occasion 
when  certain  animal  studies  are 
conducted  outside  an  enclosed  structure 
for  which  the  NIH  Guidelines  consider 
the  study  to  be  "contained."  However, 
in  such  cases  the  NIH  Guidelines 
provide  for  decision-making  by  the  IBC 
and  USDA  believes  that  the  advice 
provided  in  the  proposed  USDA 
Guidelines  for  such  studies  would  not  be 
inconsistent  with  requirements  imder 
tiie  NUi  Guidelines.  Because  NIH  and 
USDA  have  a  history  of  woridng  well 
together  on  matters  of  common  interest 
and  overlapping  expertise,  the 
distinction  between  "contained"  and 
"confined"  research  is  not  expected  to 
be  a  significant  problem. 


The  Department  gave  considerable 
attention  to  the  de&iition  of  "safety," 
and  proposes  that  it  refer  to  conditions 
determined  with  reasonable  certainty  to 
have  acceptable  or  negligible  risk  to 
human  health  or  managed  or  natural 
ecosystems.  This  definition  recognizes 
that  safety  assurance  can  not  be 
absolute  and  that  scientific  progress  and 
development  of  beneficial  new  products 
miut  be  allowed  to  proceed  within 
bounds  of  acceptable  risk. 

USDA  specifically  invites  comment  or 
these  and  other  definitions  presented  in 
section  n  of  the  proposed  Guidelines. 

Scope  Definitions 

Generally  accepted  field  research 
practices  are  well  established  for  the 
vast  majority  of  agrictiltural  research 
involviiig  plants,  animals  and 
microorganisms.  Confinement  practices 
protect  die  health  of  humans,  animals, 
and  plants  as  well  as  other  components 
of  the  environment  The  design  of  these 
research  practices  is  based  upon:  (1) 
Knowledge  and  experience  about  the 
range  of  phenotyplc  properties 
anticipated  for  such  organisms  and  how 
they  are  routinely  managed;  and.  (2) 
past  experience  with  safe  introduction 
of  similar  oiganisms. 

These  guidelines  describe  the 
principles  imderlying  the  design  of 
research  practices,  lliey  suggest  a  step- 
wise format  for  assessing  safety  and 
developing  confinement  practices  that 
apply  to  the  planned  introduction  of  any 
organism  in  any  environment  However, 
application  of  the  steps  outlined  in  the 
guidelines  may  not  be  necessary  for 
planned  introductions  of  organisms  for 
which  the  generally  accepted  research 
practices  are  considered  adequate. 

At  this  time,  examples  of  such 
organisms  are  left  tmdefined  pending 
review  of  comments  received  on  this 
and  a  related  document  "Principles  for 
Federal  Oversight:  Planned  Introduction 
into  the  Environment  of  Organisms  with 
Modified  Hereditary  Traits"  published 
by  OSTP  in  the  Federal  Register  of  July 
31. 1990  (55  FR  31118).  In  tiie  OSTP 
document  examples  of  potential 
exclusion  categories  are  provided  for 
organisms  that  would  generally  be 
excluded  bom  oversight  because  their 
introduction  is  considered  to  be  similar 
to  previous  safe  introductions,  or 
because  other  information  available 
regarding  risk  posed  by  such 
introduction  (including  Icnowledge  that 
existing  practices  or  regulations 
adequately  address  possible  risks  posed 
by  the  introduction)  makes  oversight 
unnecessary.  Potential  exclusion 
categories  include: 
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1.  Ftante  aad  aninab  tlMt  Nnit  from 
natanl  raproducttoa  or  tb*  aw  of 
tcaditknal  btMdiac  ladiiiiqiw*.  TbcM 
iachids.  for  sxciapie.  for  vascular  plants, 
mutafeiiBsis  anil  band  poiKnation.  aad 
for  verttbcate  aniaials.  artificial 
insftmination.  sapenwulation  and 
transfer  of  embryos. 

2.  Micmorgantsma  nodified  solely,  (a) 
Through  chemical  or  physical 
mutagenesir.  (b)  by  the  movcaent  ai 
nucleic  acids  using  physiological 
processes  including,  but  not  limited  lo, 
transduction,  transforms  ticm.  or 
conjugation;  or  (c)  by  ptasmid  loss  or 
spontaneous  deletion. 

3.  Vascular  plants  regenerated  fnm 
tissue  culture,  including  those  produced 
throogh  seiection  of  stxnacJonal 
variants,  embryo  rescue,  protoplast 
fusion,  or  treatments  that  cause  changes 
in  chromosome  numbei'. 

4.  Organisms  that  have  been  nocfified 
by  the  introduttion  of  non-coding,  non- 
expressed  nucleotide  sequences  that 
cause  no  pheBOtypic  or  physiological 
changes  in  the  parental  organism. 

5.  OiganisMS  resulting  from  deletions, 
rearrangements,  and  amplifications 
wnnn  a  single  genome,  tnchiding  its 
extracfaronoaoaral  elenents. 

8.  Oigsnisnts  with  a  new  phenot3^ic 
trait(s)  conferring  no  gieatet  risk  to  the 
target  en^iiuumeiit  than  the  parental 
strain.  wUch  is  considered  to  be  safe. 
Although  the  profwaed  USDA  giiidelfnes 
are  not  intended  for  Federal  oversight  of 
biotediDofogy  research  but  only  aa 
gaidance  for  histitutioaa  and 
researcher*,  the  Department  believes 
the  scope  of  the  goideline*  should  be 
consistent  with  other  Federal  policy. 

Tk*  Department  is  Icntativety 
conndering  the  following  aa  examples  of 
modified  organisms  that  may  not  need 
consideration  under  the  Guideliiies. 

1.  PtanU  '  that  result  solely  fnm 
selection  or  natural  regeneration,  hand 
poUinatian  or  other  managed.  ctmtroDed 
poffinatioo.  chemical  or  physical 
mutagenesis  and  plants  that  arc 
regenerated  from  organ,  tissue,  or  cell 
cultiire.  induding  those  produced 
through  sdectiott  and  propagation  of 
somaclonal  variants,  emfatyo  reacue. 
protoplast  fusion,  or  cheHsical 
treatments  that  cause  changes  in 
chromosome  number, 

2.  Animals  *  that  result  solely  fnm 
selection,  artificial  innrmination. 


*""iiT"  li  ■■jMiitm  all 
tn^ft^  ip  oi  bnookwlM  mi4  \ 
(Mined  In  RavMk  Pittr  K.  Ray  F.  Bvottnd  Smmb 
E.  IchhotB  (MSBH -BhitaO  orPlMMs."  War*  PM)^ 
faK.  Nh>  TDrib  NV.  ppi  Ml.  TMl 

Animatia.  whi^  iMda^M  miim^ 

and  nematode*.  ••  definad  iate««k9tlar  kl.aad 


suparawalatian.  embryo  tranafot;  or 
embryo  splittiaf: 
X  Hidoorgawsma  •  modified  solely: 

(a)  by  chemical  or  physical  BMtta 

(b)  by  ths  movement  of  nodeic  acida 
ustDg  physiokigical  processes,  incladin^ 
but  not  limitsd  to,  roniagation. 
transduction  and  transformstioa:  and  (c) 
by  plaaaud  loss  m  spontaneous  deletiaa; 
(tf  nucleic  acid  molecules  produced 
using  in  vitro  manipulation  *  are 
tnmSwnd  using  any  of  the  techniques 
listed  in  this  exdusioa.  the  resuttiBg 
organism  would  not  fall  under  this 
exclusion  and  the  Guidelines  would 

apply) 

4.  Organisms  which  have  been 
modified  by  the  introduction  of  non- 
coding,  non-expressed  nucleotide 
sequences  that  cause  no  phenotypie  or 
physiological  changes  compared  to  the 
parental  organism;  and 

5.  Other  specific  organisms  excluded 
byUSDA.^ 

The  rationale  for  these  examples  of 
modified  organisms  that  may  osA  need 
consideration  under  the  Guidelines  is  as 
follows: 

Proposed  Exampks  ^Planls 

The  selection  of  plants  from  nature 
and  from  progeny  of  crosses  between 
selected  parents  has  been  used  widely 
to  obtain  plants  with  desirable  heritable 
traits.  Experience  with  research, 
development  and  commercialization  of  a 
vast  number  of  plants  has  led  to  such  an 
understanding  of  the  life  cycle  of  plants, 
including  details  of  their  reproductive, 
survival  and  dispersal  mechanisms,  that 
their  behavior  is  quite  predictable. 
Techniques  such  as  chemical  and 
physical  mntagenesis,  controlled 
pollination,  and  chemically  induced 
polyploidy  have  been  used  fior  many 
years  with  many  species.  No  vtitinnt^ 
effects  are  expect«}  provided  standard 
breecfing  practices  of  advancing  only 
desirable  progeny  are  followed.  Hants 
produced  by  some  of  the  more  recent 
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eoMy  Gipatalt  al  rapradwiiM  Ikat  li  aol  «Wfaia  to 
the  iMMaa  ay*.  bidiidMit  viraaaa.  vitoMiL  kwtartik 
protozoa,  fungi,  aad  cattaiB  aig^a.  Th«  dafinHioo  ia 
an  operatianat  one. 

Si  vftrv  nanipafBtfon  tncnidea  tbe  dii  acted 
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httuxtiHwd  Into  Dm  oi|anl«m  orike  uaa  of  ckenical 
or  poyeioal  facflnqaaa  to  auilui  nsra  nwiJoff 
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cefiular  techniqaes  of  indudaf  genetic 
variability  in  plants,  indoding 
regeneration  from  tissue  culture, 
somaclonal  variation,  protoplast  fosio  t. 
and  embryo  rescue,  have  also  been 
introduced  into  the  environment  and 
commerce  wrthout  any  recognised  risi'. 

Proposed  Examples  for  Animata 

Animals  selected  from  natural 
populations  and  from  progeny  of 
controlled  breeding  have  been  used 
widely  to  obtain  species  with  desirable 
traits  for  agriculturai  and  other  ptrrposes 
of  human  domestication  of  anhnals. 
Experience  from  genetic  research  and 
commercial  producticm  of  a  laigc 
number  of  aniaial  species  have  led  to.  an 
understanding  of  thie  hfe  cycles  of 
animals,  including  details  of  their  sexual 
reproductive  mechanisms  and  the 
beritability  of  traits,  that  thetr  behavior 
in  iMeetfing  experiments  is  predictaUe. 
Measures  needed  to  confine  mobile 
animals  are  known  to  vary  with  the 
spedes,  but  in  most  cases  are  generally 
known  and  accepted  as  effective.  The 
principles  of  animal  genetics  have  been 
well  established  with  some  spedes  and 
there  is  no  reason  to  beUeve  they  should 
not  apply  universally  to  all  menibers  of 
the  animal  kingdom.  Animals  produced 
through  the  use  of  more  recent 
techniques  such  as  artificial 
insemination,  superovaktion,  embryo 
transfer,  and  embryo  splitting  are 
known  to  have  an  increased  and  more 
predidable  freqacncy  of  desired  traits, 
and  to  resuh  in  a  limited  range  of  new 
phenotypcs.  The  confinement  of 
animals,  either  in  researeh  or  in 
commercial  settings,  varies  widely  with 
the  animal  and  its  mobility  bat  is 
generally  accepted  as  sufRdent. 
provided  accepted  research  pradices 
are  followed. 

Propoeed  Examp/es  for  Microorganisms 

Genetic  modification  of 
miaoorganisms  in  nature  occtus  by 
many  mechanisms,  many  of  which  have 
been  utihxed  by  researchers  to  prodace 
microorgaiBsms  that  may  be  used  in 
experiments  involving  planned 
introductions  into  the  environment.  For 
such  modifications  (i.e..  simitar  to  those 
which  occur  readily  in  nature), 
phenotypie  traits  significantly  different 
fivra  an  organism's  natural  range  of 
expression  are  unlikely  to  occur.  Many 
modified  strains  of  microargMiisBS  an 
less  fit  than  the  parental  strairt  Thtj 
often  revert  to  the  parental  phenotype  or 
win  be  outcompeted  and  fail  to  surviva. 
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Propo$ed  Exampht  for  OrgiummB 
Modified  by  the  Introduction  of  Non- 
coding,  Non-expressed  Nucleotide 
Sequences 

Organisms  that  have  been  modified 
by  tbe  introduction  of  non-coding,  non- 
expressed  nucleotide  sequences  *  wiU 
not  result  in  any  phenotypie  or 
physiological  changes  in  the  organism. 
Thus  generally  accepted  practices  are 
expected  to  be  sufficient  for  safe  field 
testing. 

It  has  also  been  suggested  that  the 
Guidelines  be  used  for  research 
involving  all  living  organisms.  USDA 
invites  comments  on  both  this  and  the 
proposed  examples.  The  Department 
anticipates  that  public  comments 
received  in  response  to  this  proposal,  as 
well  as  comments  that  have  already 
been  submitted  in  response  to  the  OSTP 
notice,  will  be  helpful  in  cleaiiy  defining 
that  researdi  for  which  the  Guidelines 
are  recommended. 

Prindples  of  Safety  Assessment 

Section  VI  presents  a  detailed 
procedure  for  determining  the  level  of 
safety  concern  for  the  parental  organism 
(Step  1)  that  indudes  evaluation  of  five 
attributes: 
—The  pest/pathogen  status  and 

potential  of  the  parental  organism  in 

the  accessible  environment, 
—The  potential  of  tfie  parental 

organisms  to  establish  itself  in  the 

accessible  environment 
— The  ecological  relationships  of  the 

parental  organism  with  other 

organisms  in  the  accessible 

environment, 
—The  potential  of  the  parental 

oiganisms  for  inducing  genetic  diange 

in  natural  or  managed  populations  in 

the  accessible  environment,  and 
— ^The  potential  for  monitoring  and 

contrd  of  the  parental  oiganism  in  the 

accessible  environment 

This  evaluation  is  made  within  the 
context  of  the  accessible  environment 
defined  as  the  area  in  and  immediately 
surrounding  the  researdi  site,  into  which 
the  parental  organism  would  have 
access  in  the  absence  of  confinement 

Five  levels  of  safety  concern  are 
defined.  Tliese  range  from  Level  1  for 
oiganiams  whose  ecological  attributes  in 
the  specified  accessible  environment  are 
understood  to  the  extent  tfiat  it  can  be 
determined  with  reasonable  certainty 
that  the  parental  organism  has  virtoally 
no  potential  for  adverse  effects  on 
human  health  or  on  managed  or  natural 
ecosystaois  to  Leval  S  for  organisms 
with  potential  for  predictably  high 
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adverse  consequences  on  human  health 
or  on  managed  or  natural  ecosystems 
and  whlcfa  possess  charaderistics  that 
predude  safe  research  outside 
contained  facilities  under  tfie  current 
state  of  knowledge  about  the  organism. 
Appendix  1  illustrates  examples  of  tfie 
evaluation  and  assignment  of  levels  of 
safety  concern  for  five  specific 
oiganisms. 

Alternatives  to  tfds  approach  were 
considered  by  USDA  and  discussed  by 
ABRAC  The  possibility  of  classifying 
and  listing  all  research  oiganisms  was 
considered  and  rejected  as  impractical. 
USDA  also  considered  whether  fewer 
levels  of  safety  concern  might  be  more 
appropriate,  but  dedded  diat  because 
the  research  is  conducted  by  hi^y 
trained  individuals,  more  refined 
judgments  on  risk  classification  are 
possible  and  would  be  beneficial  Public 
comment  on  this  matter  is  invited. 

Section  VII  describes  the  evaluation 
of  the  modification  of  hereditary  traits. 
The  modifications  might  be  insertions  of 
nucleic  add  sequences  from  any  source, 
or  manipulations  of  nucleic  add 
sequences  within  the  genome,  induding 
deletions  and  rearrangements.  Such 
modifications,  independent  of  the 
methods  used,  may  have  no  effed  on  the 
level  of  safety  concern  (Type  2 
modification),  or  they  may  increase 
(Type  3  modification)  or  decrease  (Type 
1  modification)  the  level  of  safety 
concern.  In  order  to  determine  which  of 
these  three  types  of  modification  is 
involved,  information  on  the  method  of 
genetic  modification;  the  molecular 
characterization  and  stability  of  the 
modified  genes;  and  the  expression, 
function,  and  effects  of  the  modified 
genes  is  considered. 

A  substantial  understanding  of  the 
molecular  biology  and  gene  expression 
which  shows  that  a  modification  is  well 
characterized  should  be  demonstrated 
before  a  Type  1  or  Type  2  assignment  is 
made.  It  is  also  important  to  note  that 
Type  3  modifications  include  those 
manipulations  of  genes  whose  functions 
or  effects  are  not  well  understood.  This 
reflects  USDA's  belief  that  uncertainty 
or  a  lade  of  knowledge  may  warrant 
substantial  precautions  until  potential 
risks  are  predictable. 

The  detenninations  reached  in  Steps  1 
and  2  dien  lead  to  determination  of  the 
appropriate  level  of  safety  concern  for 
the  modified  oiganisra  in  Step  3,  which 
is  used  as  a  basis  for  .designing 
appropriate  oonfLnement  protocols. 

USDA  invites  comments  on  the 
technical  merits  of  the  safety 
assessment  prindples,  and  welcomes 
suggestions  that  inight  improve  iqion  the 
guidance  provided. 


Confinement  measures  limit  the 
spread  or  survival  of  oiganisms  and 
their  products,  thereby  minimizing  the 
potential  for  adverse  effects  on  humaB 
health  or  on  managed  or  natural 
ecosystems. 

The  level  of  confinement  needed  to 
limit  the  transfer  of  genetic  informatioo, 
dissemination,  survival  reproduction, 
and  other  attributes  of  the  oiganism 
must  correspond  to  the  properties  of  the 
oiganism.  characteristics  of  the  research 
site  and  the  accessible  environment  and 
the  design  of  the  experiment 

Five  classes  of  confinement  measures 
are  described  in  section  IX-B,  physical 
barriers,  biological  barriers,  variations 
in  environmental  conditions,  chemical 
treatments,  and  limitations  of  the  scale 
of  research.  These  measures  can  be 
used  separately  or  in  concert  to  achieve 
safe  experimentation. 

Four  levels  of  confinement  are  set 
forth  to  correspond  with  modified 
organisms  that  have  been  assigned 
levels  of  safety  concern  1  through  4. 
Confinement  Level  1,  which  is 
appropriate  for  organisms  with  virtually 
no  potential  for  adverse  effects  (Level  of 
Safety  Concern  1).  consists  of  good 
agricultural  research  practices  for  the 
particular  organism  and  research  site. 
Good  agricultural  research  pradices 
indude  instructions  to  all  personnel  on 
appropriate  recordke^ing  and 
monitoring  of  experiments:  it  also 
indudes  planting,  inoculating, 
reproduction,  husbandly,  harvesting, 
slaughter,  and  disposal  practices  that 
would  be  used  on  a  well  managed 
research  farm  or  fedlity.  Each  higher 
confinement  level  builds  upon 
Confinement  Level  1  (i.e.,  good 
a^cultural  research  practices)  by 
progressivdy  adding  more  stringent 
confinement  measures  most  appropriate 
for  the  organism.  At  Confinement  Level 
4  (maximum  confinement),  for  example, 
all  available  confinement  measures 
approi«iate  to  the  oiganism  are  to  be 
applied. 

USDA  recognizes  that  confinement 
levels  in  the  abstract  would  be  of 
limited  value  and.  therefore,  has 
provided  more  specific 
recommendations  on  confinement 
practices  for  six  groups  of  oiganisms. 
presented  as  examples  in  Appendix  Z.  In 
addition,  USDA  under  its  National 
Biolo^cal  Impact  Assessment  Program, 
has  developed  a  computerized  data 
baae.  ivhich  can  be  accessed  through  a 
toU  free  number,  that  provides 
additional  infbcmatnn  to  assist 
researchers  in  designing  safe 
confinement  protocols. 
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Commenta  on  the  confinement 
prindplea  and  suggettiona  on  how  the 
guidance  provided  may  be  improved  are 
invited. 


CoUegial  advice  ia  often  aought  by 
principal  inveatigatora  in  reaearch 
design.  Inatitutional  biosafety 
committees  are  widely  used  by 
inatittttioas  to  provide  peer  advice  and 
review  of  varioua  typea  of  reaearch 
activities,  including  their  uae  under  the 
NIH  Guidelines.  These  committees  can 
offer  special  expertise  on  appropriate 
confinement  levels.  Likewise,  principal 
investigators  may  wish  to  consult  with 
other  experts  to  augment  scientific 
informatioa 

Institutions  also  rely  on  institutional 
biosafety  committees  as  a  means  of 
maintaining  safe  institutional  research 
activities.  Institutions  typically  tailor 
these  committees  in  their  scope  and 
membership  to  meet  the  institutions' 
management  needs. 

USOA  supports  these  roles  for 
institutional  biosafety  committees  and 
requests  comments  on  the  use  of  such 
committees,  adequate  membership 
requirements,  and  public  participation. 

Amendment  Procedure  for  the 
GukMiiies 

USDA  intends  that  the  Guidelines  will 
be  periodically  reviewed  to  maintain 
their  compatibility  with  the  current  state 
of  knowledge  in  biotechnology. 
Accordingly  section  XI  proposes  an 
amendment  procedure  under  which 
proposals  for  amendment  normally 
would  be  reviewed  t^  ABRAC  and 
would  be  subfect  to  public  notice  and 
comment 

For  the  reasons  set  forth  in  the 
preamble,  USDA  proposes  the  following 
voluntary  Guidelines: 
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LFwpoee 

These  Guidelines  recommend 
practices  and  procedures  for  the  safe 
conduct  of  research  involving  the 
planned  introduction  into  the 
environment  of  certain  organisms  with 
deliberately  modified  hereditary  traits. 
The  Guidelines  establish  principles  for 
assessing  the  safety  of  research  with 
specific  organisms  and  designing 
confinement  to  promote  safety.  They  are 
intended  to  aid  researchers  and 
institutions  in  the  design  of  safe 
experiments  conducted  outside  of 
contained  facilities. 


n.  Definitkias  and  Acroayms 

Jl-A.  Technical  Terms 

n-A-1 

"Confinement"  is  that  which  restrains 
or  limits  the  scope  of  spread  or  survival 
of  organisms  and  their  products.  (See 
section  IX.) 

II-A-2 

"Contained  facility"  refers  to  an 
enclosed  structure  with  walls,  roof,  and 
floor  (e.g.,  a  laboratory  or  greenhouse) 
that  is  described  in  the  National 
Institutes  of  Health  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules,"  (Fodeial  Register,  May  7, 
1986.  51  FR  16058). 

II-A-3 

"Managed  or  natural  ecosystems" 
refers  to  all  plants,  animals,  and 
microorganisms,  and  their  interactions, 
in  domesticated  and  wild  environments. 

II-A-4 

"Organism"  is  any  biological  entity, 
cellular  or  noncellular,  with  the  capacity 
for  self-perpetuation  and  response  to 
evolutionary  forces;  examples  include 
plants,  animals,  fungi,  prokaryotes, 
viruses,  and  viroids.  (To  avoid  repetition 
in  the  use  of  "organisms  and  its 
products,"  the  term  "organism"  includes 
not  only  the  living  organism  but  any 
substance  such  as  toxins  produced  by- 
the  organism.) 

n-A-5 

"Safety"  or  "safe"  refers  to  conditions 
determined  with  reasonable  certainty  to 
have  acceptable  or  negligible  risk  to 
human  health  or  to  managed  or  natural 
ecosystems. 

n-A-6 

"Deliberately  modified  hereditary 
traits"  refers  to  changes  to  genetic  traits 
of  an  organism  by  any  method. 

n-A-7 

"Research  involving  planned 
introduction  into  the  environment" 
refers  to  research  outside  contained 
facilities  in  an  appropriately  confined 
environment  It  does  not  refer  to  the 
deliberate  release  of  organisms  in  the 
open  environment  beyond  research  sites 
or  to  releases  in  a  commercial  setting. 

II~B.  Administrative  Terms 

U-B-1 

"ABRAC*  or  "Agricultural 
Biotechnology  Research  Advisory 
Committee"  is  a  Federal  advisory 
committee  that  advises  the  Secretary  of 
Agriailture  through  the  Assistant 
Secretary  for  Science  and  Education  on 
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scientific  and  technical  matters 
concerning  btotechnological  research, 
including  research  involving  the  planned 
introdoOdoo  into  the  environment  of 
organisms  with  deliberale^  modified 
bereditary  traits. 

n-B-2 

"Department"  refers  to  die  United 
States  Department  of  Agriculture. 

n-B-3 

"IBC  or  'Institutional  Biosafety 
Committee"  is  the  committee  at  an 
institution  that  provides  local  expertise 
in  aiding  researdiers  in  the  use  of  the 
Guidelines.  (See  section  X-B.) 

"Institution"  refers  to  any  individual, 
corporation,  partnership,  association, 
public  or  private  entity,  Federal  agency, 
or  other  unit  n^ch  ccMufaicts  or  sponsors 
researcL  (See  section  X-A.) 

n-B-5 

'"OAB"  or  "Office  of  Agricultural 
Biotechnology"  is  the  office  within  the 
United  States  Department  of  Agriculture 
whidi  serves  as  tiie  point  of  contact  for 
users  of  the  Guidelines. 

n-B-6 

"USDA"  refers  to  the  United  States 
Department  of  Agriculture. 

DL  Scope 

tll-A.  General 

These  guidelines  are  intended  for 
agricultural  researdi  involving  the 
planned  introduction  into  the 
environment  of  certain  organisms  witii 
deliberately  modified  hereditary  traits. 
The  Office  of  Science  and  Technology 
Policy,  Executive  Office  of  the  President 
on  July  31, 1990,  publiriied  for  comment 
propraed  Trindples  for  Federal 
Oversi^b  Flaraaed  introduction  Into  tiie 
Environment  of  Organisms  Witii 
Modified  Hereditary  Traits."  Upon 
consideration  of  comments  on  both  tills 
document  and  the  OSTP  document, 
appropriate  examples  will  be  published 
describing  the  types  of  environmental 
research  with  organisms  with 
deliberately  mo^ed  beraditary  traits 
for  wUcfa  ose  of  these  guidelines  is  not 
necessary  or  appropriate. 

Ills,  Research  Subject  to  Regulations 

Certain  fidd  testing  involving  specific 
organlsBBS  tocfa  as  pathogens  or 
pestlddes  may  be  sab}ect  to  tiie 
jurisdiction  of  a  Federal  regulatory 
agency  and  requlcealts  prior  approval  or 
clearance.  QoMtions  oonoerning 
jurisdictton  of  Federal  agencies  may  be 
addressed  to  OAB. 


IV.  General  bfonnattoo 

The  Guidelines  are  based  upon 
current  a^icultural  knowledge  and 
practices  for  safe  field  research.  USDA 
%rill  periodically  revise  the  Guidelines  to 
reflect  new  scientific  Information. 

V.  Overview:  GiildaHnws  for  Safe 
Conduct  of  1 


The  purpose  of  tide  section  is  to 
provide  an  overview  of  the  scheme  or 
step-wise  process  that  is  recommended 
for  use  by  the  principal  investigator.  The 
conditions  under  which  researdi  with 
an  organism  with  deliberately  modified 
hereditary  traits  can  be  conducted 
safely  should  be  assessed  relative  to  the 
conditions  that  are  normally  accepted 
for  conducting  research  with  the 
parental  organism.  Therefore,  the  safety 
evaluation  begins  with  a  determination 
of  the  level  of  safety  concern  for  the 
parental  mganism.  Section  VI  sets  out  a 
frameworii  for  determining  which  of  five 
levels  of  safety  concern  is  appropriate 
for  the  parental  organism  in  a  qiecific 
environment 

After  the  level  of  safety  concern  for 
the  parental  organism  has  been 
determined,  the  principal  investigator 
should  consider  the  effect  of  the  genetic 
modification  on  safety.  Section  VII  sets 
out  a  bamework  for  assessing  whether 
the  modification  has  no  effect  on  the 
level  of  safety  concern,  or  whether  it 
increases  or  decreases  the  level 
Knowledge  of  tiM  precise  modification 
may  allow  better  predictability  of  the 
safety  of  the  organism  and  its  products, 
so  that  appnqpriate  confinement  and 
other  safety  practices  for  the  research 
can  be  selected. 

Evaluation  of  the  effect  of  the  genetic 
modification  od  the  parental  organism 
will  lead  to  the  determination  of  the 
level  of  safety  concern  for  the  modified 
organism.  This  guidance  is  provided  in 
section  vm. 

At  this  pofait  principal  investigators 
should  assign  an  appropriate 
confinement  level  tMsed  on  the  level  of 
safety  concern  for  the  modified 
organisms  and  design  the  confinement 
measures  and  other  safety  conditions  for 
the  research.  Section  IX  describes 
confinement  principles  that  can  be 
applied  to  tiie  design  of  the  research  to 
achieve  appropriate  levels  of 
confinement 

In  simimary,  the  conditions  for  safely 
perfonning  research  should  be  chosen 
according  to  the  following  four-  step 
process: 

Stcy?  1.  Determination  of  ttie  levd  of 
safety  concern  far  the  parental  organism 
(section  VI). 

Step  2.  Determination  of  tiie  effect  of 
the  genetic  modification  on  the  level  of 


safety  concern,  Le..  whetiier  it  increases, 
decreases,  or  has  no  effect  on  the  level 
of  safety  concern  for  tiie  parental 
organism  (section  VII). 

Step  3,  Determination  of  the  levri  of 
safety  concern  for  the  modified 
organism  (section  VIII). 

Step  4.  Determination  of  the 
confinement  level  appropriate  to  tiie 
particular  level  of  safety  concern  for  die 
modified  organism  and  development  of 
a  safety  protocol  to  meet  the  level  of 
confinement  (section  IX). 

VL  Step  1:  Determination  of  the  Level  of 
Safety  Coacan  for  Parental  Organisms 


The  level  of  satiety  concern  for  tiie 
parental  organism  shoold  be  determined 
by  evaluating  the  attributes  of  the 
organism  within  the  context  of  the 
environment  in  which  the  research  is  to 
be  performed.  The  particular  attributes 
of  tiie  orgaidsm  should  be  studied  along 
with  its  ecological  relationships  with 
other  organisms  in  the  environment 
accessiUe  to  it  in  the  absence  of 
confinement  The  attributes  whidi 
should  be  considered  are: 
—Hie  pest/patiiogen  status  and 

potential  of  the  parental  organism  in 

the  accessible  environment 
—The  potential  of  the  paren^^l  oiganism 

to  estabUsh  itself  in  the  accessible 

environment 
—The  ecological  relationships  of  the 

parental  organism  with  other 

organisms  in  the  accessible 

environment 
—The  potential  of  tiie  parental  organism 

for  inducing  genetic  change  in  natural 

or  managed  populations  in  the 

accessible  environment  and 
—The  potential  for  monitoring  and 

control  of  the  parental  organism  in  the 

accessible  environment 

A  series  of  actions  are  recommended 
in  tiie  section  to  detennhie  the  level  of 
safety  cimcem  of  the  parental  oiganism. 
By  foUowing  these  actions,  prindpal 
investigators  wiU  be  In  a  reasonable 
position  to  evaluate  the  relative 
importance  of  specific  attributes,  to 
choose  a  level  of  safety  concern  for  the 
parental  organism,  and  to  document  the 
rationale  for  placing  the  parental 
organism  at  an  appropriate  level  of 
safety  concern.  Appeiidix  1  provides 
examples  of  specific  organisms  for 
further  goldance  to  princ^ 
investigators  in  determfaiing  levels  of 
aafety  concern. 

The  evahutf  ons  made  under  this 
section  will  not  be  the  same  for  all 
organisms.  Nor  will  aO  evaluations 
described  fai  this  section  be  relevant  to 
every  organism.  At  the  same  time,  there 
may  be  additional  information  relevant 
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to  the  level  of  safety  concern  for  a 
particular  organism  that  is  not 
specifically  mentioned  in  this  section. 

Vl-A.  ACTION  I.  Accessible 
Environment 

Define  the  environment  accessible  to 
the  organism.  This  includes  the  area  in 
and  immediately  surrounding  the 
research  site,  into  which  the  parental 
organism  would  have  access  in  the 
alMence  of  confinement. 

Vh-B.  ACTION  U  Attributes  of  the 
Organism. 

Define  the  relevant  attributes  of  the 
parental  organism  in  the  accessible 
environment  This  should  be  done  by 
addressing  the  following  questions  and 
issues: 

VI-B-1.  Pest/Pathogen  Status  and 
Potential  in  die  Accessible  Environment 

VhS-l-a.  What  are  the  plausible 
adverse  effects  of  the  organism  on  the 
accessible  environment  due  to  its  being 
a  pest  or  pathogen?  These  include 
adverse  effects,  such  as.  lowered 
productivity  of  economically  important 
organisms,  damage  or  destruction  of 
natural  habitats,  and  adverse  effects  on 
human  health.  Will  the  potential  extent 
of  adverse  effects,  as  a  result  of  this 
result  of  this  research,  be  greater  than 
already  exists  in  the  accessible 
environment  from  the  organisms  already 
present? 

VI-B-l-b.  What  is  the  potential  for 
exchange  of  genetic  information 
between  the  organism  and  pests  or 
pathogens  in  the  accessible 
environment?  In  other  words,  what  is 
the  likelihood  of  the  organism  becoming 
a  pest  or  pathogen  through  an  exchange 
of  genetic  information  under  the 
conditions  of  the  research? 

Vh-B-l-c  Does  die  organism  have 
any  ecological  characteristics  Uiat  might 
increase  or  decrease  its  pest/padiogen 
potential?  For  example,  if  the  organism 
and  its  relatives  were  restricted  to  a 
narrow  set  of  ecological  conditions 
(niche),  does  this  imply  that  die 
potential  to  broaden  that  niche  tmd 
become  a  pest  is  expected  to  be  low? 

VI-B-2.  Potential  to  Establish  Itself  in 
die  Accessible  Environment 

VhS-2-<i,  What  are  die  known 
mechanisms  of  survival  or  persistence  of 
the  organism  in  die  natural 
envinnmcnt?  Are  there  natural 
predators  or  other  organismal 
reladonahipe  that  affect  itc  survival?  Are 
there  climatic  and  edaphic  or  otiier 
abiotic  factors  influencing  survival  of 
the  organism? 


VI-B-2-b.  What  are  die  known 
mechanisms  of  dissemination  of  the 
parental  organism? 

VI-B-2-C  Is  population  size  known  to 
affect  the  ability  of  the  organism  to 
become  established? 

VI-B-2-d.  What  information  is  known 
about  the  competitiveness  and 
aggressiveness  of  the  organism  in  the 
accessible  environment  in  relation  to  the 
ability  of  the  organism  to  become 
established  in  that  environment? 

VI-B-3.  Ecological  Relationships  widi 
Other  Organisms  in  the  Accessible 
Environment  . 

VI-B-3-a.  What  is  die  importance  of 
the  organism  to  the  structure  of  the 
community?  Is  the  parental  organism 
involved  in  any  critical  ecosystem 
functions.  e.g..  nitrogen  fixation, 
inorganic  nutrient  uptake,  key  food 
chain  component,  critical  habitat  for  key 
species?  Is  involvement  in  critical 
ecosystem  functions  indirect  or  direct? 
Can  other  organisms  in  the  ecosystem 
fulfill  iU  function? 

VI-B-3-b.  What  is  the  ecological 
specificity  and  range  of  interactions  of 
the  organism  with  other  organisms? 

VI-B-3-C.  What  is  the  geographic 
range  of  the  organism?  Is  the  geographic 
range  small  or  large?  What  changes 
might  occur  in  the  organism  to  broaden 
or  narrow  its  geographic  range? 

VI-B-3-d.  What  is  die  habit  of  die 
organism?  Is  the  organism  firee-living. 
mutualistic.  pathogenic,  parasitic  or 
symbiotic?  Does  iU  habit  relate  to 
potential  adverse  effects  on  the 
environment  should  it  escape  from 
confinement?  Will  the  habit  of  die 
organism  facilitate  monitoring  and 
control? 

VI-&-4.  Potential  for  Inducing  Genetic 
Change  in  Natural  or  Managed 
Populations  in  die  Accessible 
Environment 

VI-B-4-a.  Is  there  Intrinsic  genetic 
stabUity  of  the  genome?  Can  die 
organism  incorporate  exogenous  DNA? 
Are  active  transposable  elements 
present?  Are  active  viral  elements 
present  that  interact  with  the  normal 
genome?  Have  mutations  been  observed 
that  have  resulted  in  an  unusual 
genotype  or  phenotype? 

VI-B~i-b.  la  there  a  natural  or 
managed  interbreeding  population 
known?  What  is  iU  size?  What  is  die 
degree  of  genetic  diversity  in  the 
population?  Is  diere  any  potential  for 
genetic  exchange  between  a  "released" 
organism  and  the  organisms  in  the 
natural  population? 


VI-B-5.  Potential  for  Monitoring  and 
Control  in  the  Accessible  Environment 

VI-BS-c.  Is  information  fitim  prior 
research  (both  within  and  outside 
contained  facilities)  available  that  has 
demonstrated  control  of  the  organism  by 
various  means,  such  as  biological, 
environmental,  physical,  chemical? 

VI-B-5-b.  What  monitoring  mediods 
are  available?  What  is  dieir  sensitivity 
and  degree  of  accuracy?  What  is  their 
cost? 

VI-BS-c.  Are  there  procedures  to 
minimize  escape  of  the  organism  from 
the  test  site? 

VI-C.  ACTION  III.  Relative  Importance 
of  Attributes 

Determine  the  relative  importance  of 
the  specific  attributes  hi  the  context  of 
the  planned  research.  Analyze  the 
attributes  to  identify  those  that  are  most 
critical  or  influential  in  the  ability  of  the 
organism  to  cause  adverse  effects. 

VI-D.  ACTION  rv.  Uvel  of  Safety 
Concern 

Determine  the  level  of  safety  concern 
for  the  parental  organism.  The  level  of 
safety  concern  is  based  on  the  potential 
for  adverse  effects  on  human  health  or 
on  managed  or  natiiral  ecosystems.  The 
level  of  safety  concern  is  not  derived 
from  the  sum  or  the  mean  of  the 
individual  levels  assigned  to  the  specific 
attributes  described  in  Action  0  (section 
VI-B).  Neidier  is  it  contitjUed  by  die  • 
highest  or  lowest  levels  assigned  to  the 
individual  attributes. 

The  particular  attributes  listed  ui 
Sections  VI-D-1  and  VM>-«  which 
describe  Levels  of  Safety  Concern  1  and 
5.  respectively,  are  not  exclusive.  Other 
attributes  may  also  indicate  a  particular 
level.  Furthermore,  any  one  atMbute 
does  not  necessarily  indicate  a 
particular  level  and  all  attributes  listed 
need  not  be  shown  to  conclude  a 
particular  leveL  Principal  investigators 
must  exercise  sound  scientific 
judgement  in  evaluating  the  relative 
importance  of  the  attributes  in  Action  m 
(section  VI-C)  hi  order  to  assign  the 
level  of  safety  concern. 

When  there  is  a  question  about  the 
determination  of  the  appropriate  levetof 
safety  concern  (e.g..  choosing  between 
Level  3  and  Level  4).  principal 
investigators  should  assign  the  higher 
level  (i.e.,  choose  Level  4). 

VI-D-1.  Level  1.  Organisms  whose 
ecological  attributes  in  the  specified 
accessible  environment  are  understood 
to  die  extent  that  it  can  be  determined 
with  reasonable  certainty  that  the 
parental  organism  has  virtually  no 
potential  for  adverse  effects  on  human 
health  or  on  managed  or  natural 
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ecosystems.  Some  attributes  that  alone 
or  in  combination  might  indicate  Level  1 
organisms  are: 

VI-D-l-a.  No  history  of  adverse 
effects  in  the  accessible  environment  or 
similar  environments. 

VI-D-l-b.  Low  evolutionary  potential 
to  become  a  harmful  organism  in  the 
accessible  environment. 

VI-D-l-c.  Low  probability  of  survival 
in  the  accessible  environment  beyond 
the  time  necessary  for  the  particidar 
research, 

VI-D-l-d.  Low  probability  of 
exchange  of  genetic  hiformaUon  with 
native  populations  of  organisms. 

VI-D-l-e.  Indigenous  status  in  the 
accessible  environment, 

VI-D-l-f  Existence  of  practical 
techniques  to  minimize  escape  of  viable 
organisms  fitim  the  accessible 
environment,  or 

VI-D-l-g.  Existence  of  practical 
techniques  to  recapture  or  kill  escaped 
organisms  before  adverse  effects  occur. 

VI-D-Z.  Level  2.  Organisms  which 
may  cause  adverse  effects  on  human 
health  or  on  managed  or  natural 
ecosystems,  the  consequences  of  which 
are  predictably  low. 

VI-D-3.  Level  3.  Organisms  which 
may  cause  adverse  effects  on  human 
health  or  on  managed  or  natural     ' 
ecosystems,  the  consequences  of  which 
are  predictably  moderate. 

VI-D-4.  Level  4.  Organisms  which 
may  cause  adverse  effects  on  human 
health  or  on  managed  or  natural 
ecosystems,  the  consequences  of  which 
are  predictably  high. 

VI-D-5.  Level  5.  Organisms  whose 
ecological  attributes  in  the  specified 
accessible  environment  indicate  the 
organism  may  cause  adverse  effects  on 
human  health  or  on  managed  or  natural 
ecosystems,  the  consequences  of  which 
are  predictably  high,  and  no  feasible 
types  of  confinement  will  allow  safe 
conduct  of  research  outside  contained 
facilities.  Some  of  the  attributes  that 
alone  or  in  combination  might  indicate 
Level  S  organisms  are: 

VI-D-5-a.  History  of  adverse  effects 
in  the  accessible  environment  or  in 
similar  environments, 

VI-DS-b.  Ability  to  survive  and 
proliferate  in  the  accessible 
environment, 

Vt-D-5-c  Non-indigenous  status  in 
the  accessible  environment. 

VI-DS-d.  Hi^  frequency  of 
exchange  of  genetic  iiiformation  with 
native  populations  of  organisms. 

VI-DS-e.  Lack  of  effective 
techniques  to  minimize  escape  of  viable 
organisms  or  active  products  of  the 
organism  from  the  research  site,  or 


VI-DS-f.  Lack  of  adequate 
techniques  to  recapture  or  kill  escaped 
organisms  before  adverse  effects  occur. 

Vn.  step  &  Detennination  of  die  Effect 
of  die  Genetic  Modificatioa  on  Level  of 
Safety  Concern 

The  genetic  modification  should  be 
evaluated  in  terms  of  its  effects  on  the 
attributes  of  the  parental  organism. 
Genetic  modification  may  have  no  effect 
on  the  level  of  safety  concern  for  the 
organism,  or  it  may  increase  or  decrease 
the  level  of  safety  concern.  The  effects 
of  the  genetic  modification  on  safety 
must  be  evaluated  with  reference  both 
to  the  direct  actions  of  the  organism  on 
human  health  or  the  environment  and  to 
the  indirect  actions  of  the  organism 
through  the  substances  it  produces. 

In  Step  2,  principal  investigators 
should  examine  the  method  of  genetic 
modification:  the  molecular 
characterization  and  stability  of  the 
modified  genes;  and  the  expression, 
functions,  and  effects  of  the  modified 
genes.  This  information  allows  a 
determination  of  whether  the  genetic 
modification  decreases  the  level  of 
safety  concern  for  the  modified 
organism  (Type  1),  has  no  effect  on  the 
level  of  safety  concern  (Type  2),  or 
increases  the  level  of  safety  concern 
(Type  3). 

VII-A.  Type  1:  Genetic  Modifications 
That  Decrease  the  Level  of  Safety 
Concern  for  the  Modified  Organism 

Type  1  modifications  include  those 
which  delete  or  disrupt  expression  of  a 
gene  or  genes  known  to  be  responsible 
for  traits,  such  as,  pathogenicity, 
fertility,  survival  or  fitness,  in  ways  that 
increase  safety  of  the  organism. 
Substantial  understanding  of  the 
molecular  biology  and  other  information 
which  show  that  the  modification  is  well 
characterized  should  be  demonstrated 
before  a  Type  1  determination  is  made. 

VII-B.  Type  2:  Genetic  Modifications 
That  Have  No  Effect  on  the  Level  of 
Safety  Concern  for  the  Modified 
Organism 

Substanti«d  understanding  of  the 
molecular  biology  and  other  information 
which  show  that  the  modification  is  well 
characterized  should  be  demonstrated 
before  a  Type  2  determination  is  made. 

Type  2  modifications  include: 

Vn-B-1. 

Insertions  of  nucleic  add  bom  any 
source,  deletions,  or  rearrangements 
that  have  no  phenotypic  or  genotypic 
consequence  in  the  field.  e.g..  certain 
marker  genes  bearing  no  hazardous 
traits,  and 


Vn-B-2. 

Insertions  of  nucleic  acid  from  any 
source,  deletions,  or  rearrangements 
that  have  known  or  predictable 
phenotypic  or  genotypic  consequence  in 
the  field  that  is  uidikely  to  result  in 
additional  adverse  effect  on  human 
health  or  on  managed  or  natural 
ecosystems,  e.g.,  a  storage  protein  gene 
with  a  more  desirable  amino  acid 
balance. 

VII-C.  Type  3:  Genetic  Modifications 
That  Increase  the  Level  of  Safety 
Concern  for  the  Modified  Organism 

Type  3  modifications  include: 

vn-c-i. 

Insertions  of  nucleic  acid  from  any 
source,  deletions,  or  rearrangements 
that  affect  the  expression  of  genes,  the 
functions  or  effects  of  which  are  not 
well  understood  and 

vn-c-2. 

Insertions  of  nucleic  acid  from  any 
source,  deletions,  or  rearrangements 
that  have  known  or  predictable 
phenotypic  or  genotypic  consequence  in 
the  field  that  is  likely  to  result  in 
additional  adverse  effects  on  human 
health  or  on  managed  or  natural 
ecosystems.  e.g..  those  which  result  in 
the  production  of  certain  toxins. 

Vm.  Step  S:  Detetminatioo  of  the  Level 
of  Safety  Coocem  for  Organisms  Widi 
Deliberately  Modified  Heredilary  TraiU 

In  Step  3,  principal  investigators 
should  determine  the  level  of  safety 
concern  for  the  genetically  modified 
organism  by  considering  the  effect  of  the 
genetic  modification  (section  VU)  on  the 
level  of  safety  concern  for  the  parental 
organism  (section  VI).  The  level  of 
safety  concern  for  genetically  modified 
organisms  is  based  on  the  effects  of  the 
modification  on  the  potential  for 
adverse  effects  on  human  health  or  on 
managed  or  natural  ecosystems. 
Information  evaluated  in  Step  2  on 
molecular  biology  and  gene  expression, 
which  allows  greater  predictability  of 
the  safety  of  the  modified  organism, 
should  be  used  in  each  case  to 
determine  the  level  of  safety  conc«m  for 
the  modified  organism. 

When  there  is  a  question  about 
assignment  of  the  appropriate  level  of 
safety  concern  (e.g..  choosing  between 
Level  4  and  Level  3)  principal 
investigators  should  assign  the  higher 
level  (i.e..  Level  4).  The  following 
describes  the  possible  levels  of  safety 
concern  for  modified  organisms.  A 
description  of  this  is  presented  in  Table 
L 
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VII/-A.  Level  1  Parental  OrganJsma: 

vm-A-i. 

Witk  Type  1  modtflcattoM  resolt  in 
Level  1  Bodifiad  organfaBM. 

vra-A-2. 

Widi  Type  2  modificetkm  nnh  in 
Level  1  aiodified  I 


VIIl-A-3, 

With  Type  3  modifications  reeult  in 
Level  2.  3, 4.  or  5  modified  organism*. 

V7//-A  Level  2  ParentaJ  Organisms: 

With  Type  1  modifkatione  result  in 
Level  1  moidifled  organisms. 

vro-B-2. 

WiUi  Type  2  modifications  result  in 
Level  2  Bodified  organisms. 


VIlI-B-3. 

With  Type  3  modiflcations  result  in 
Level  3, 4,  or  5  modified  organisms. 

Vnt-C.  Levels  Parental  Organisms: 

VUI-C-1. 

With  Type  1  modifications  result  in 
Level  1  or  2  modified  organisms. 

vm-c-a. 

With  Type  2  modification*  result  in 
Level  3  modified  organisms. 

With  Type  3  modifications  result  in 
Level  4  or  5  modified  organisms. 

Via-a  Level  4  Parental  Organisms: 

vm-D-i. 

With  Type  1  modification*  result  in 
Level  1, 2.  or  3  modified  oiganiam*. 


VlIM>-2. 

With  Type  2  modiflcations  result  i.. 
Level  4  modified  organisms. 

VlD-D-a. 

With  Type  3  modifications  result  in 
Level  5  modified  organisms. 

VIII-K  Level  5  Parental  Organisms: 

Vm-E-1. 

With  Type  1  modifications  result  in 
Level  1.  2,  3,  or  4  modified  organisms. 

Vm-E-2. 

With  Type  2  modifications  result  in 
Level  5  modified  organisms. 

VIU-E-3. 

With  Type  3  modifications  result  in 
Level  5  modified  organisms. 


Table  1 .— Oetcrmimation  Of  the  Level  Of  Safety  Concern  for  the  J^oinEO  Organism 


LmmI  of  Mta^  oonown  tor  em  psrwiial 

Typ«  1  modiflcaMon 

Typ#  2  modMcsHon 

mod&lcn 

LSMll 

L«M(2 
Lm«9 
LMai4 
LMilS 

Levsll 

ItMll 

t«wal1or2 
LM«l1.2orS 
LMSil.  2.3or4 

Lm«I1 

Lm«I2 
Lm«I3 
Lm«4 
LmIS 

L«wl  ^  3, 4  or 

5. 
iMMk  3.  4  Of  5. 

LeMi4ar& 
LavaiS. 
Laval  5. 

DL  8«ep  4:  CodBoMnt  Principle*  and 
Darivi  of  Safety  Pmacoia 

Principal  investigators  should  select 
appropriate  measures  and  level  of 
confinement  for  the  modified  organism, 
as  indicated  by  the  level  of  safety 
concern.  For  guidance,  general 
principles  and  practices  of  confinement 
for  safely  conducting  research  are 
discussed.  Recommendations  for 
confinement  of  specific  groups  of 
organisms  are  included  in  appendix  2. 

Confinement  seeks  to  limit  the 
potential  of  organisms  to  adversely 
affect  human  health  or  managed  or 
natural  •coeystems. 

DC-A.  Application  of  Confinement 
Principles 

The  level  of  confinement  correspond* 
to  the  level  of  safety  concern.  Therefore, 
the  level  of  confinement  is  related  to  the 
potential  for  mainiainii^  qt  increa*ing 
pest/pathogen  status,  the  nature  of  the 
ecological  relationships  in  the 
environment,  the  potential  for 
establishment  in  the  enviraoaent.  the 
potential  for  '-^■"'fr^  genetic  rhango  in 
natural  or  managed  popolatioiis.  the 
potential  for  monitorii^  and  oentrel.  the 
characteristics  of  the  accessible 


environment,  and  the  design  of  the 
research.  Some  organisms,  by  virtue  of 
their  ability  to  cause  adverse  effects  of 
predictably  high  consequence  in  the 
environment,  cannot  be  safely  handled 
outside  contained  facilities  and  are 
designated  Level  of  Safety  Concern  5. 
Other  organisms  are  designated  Level  of 
Safety  Concern  1.  because  they  involve 
little  or  no  risk  of  adversely  affecting 
human  health  or  managed  or  natural 
ecosystems,  or  because  their 
characteristics  of  concern  are  of  a  self- 
limiting  nature  and,  therefore,  requhe  no 
or  minimal  confinement  beyond  that 
normally  practiced  on  a  well  managed 
research  farm  or  facility. 

IX-B.  Confinement  Measures 

Confinement  measures  can  be 
grouped  into  five  type*— physical 
biological,  environmental,  chemical  and 
scale.  The  examples  given  for  each  type 
are  not  inclusive  of  all  options  available. 

lX-B-1.  Physical 

Physical  barriers  can  be  naed  to  Umit 
the  MTvival  and  dissemination  of 
organisms  outaide  the  research  sit& 
Physical  barriers  inchide  border  rows, 
geographical  isolation,  dams,  soil 


terraces,  tillage,  fences,  screens,  meshes, 
and  impervious  or  plastic  barriers. 

IX-B-2.  Biological 

Biological  barriers  can  be  used  to  Umit 
survival  and  dissemination  of  organisms 
outside  the  research  site  and  to  limit  the 
transfer  of  genetic  information  from  the 
research  organism  to  other  organisms. 
Biological  barriers  include  genetic 
modifications  that  disable  the  organism, 
that  produce  sterility,  and  that  reduce 
the  ability  of  the  organism  to  survive  or 
to  escape  predators.  Removal  of 
reproductive  organs  and  removal  of 
organisms  that  are  hosts  for  the  research 
organism  can  be  used  to  aid 
confinement.  Natural  biological  decay, 
e.g.,  normal  death,  is  a  further  barrier. 

IX-B-3.  Enviroiunental 

Environmental  conditions  can  be 
varied  to  limit  reproduction  of 
organisms  and  to  limit  survival  or 
dissemination  of  organisms  outside  the 
research  site.  Environmental  variables, 
which  are  reproduction-limiting,  include 
climate,  geography  or  location  of 
research  site,  water  supply,  humidity 
and  photoperiod.  s«a»nn<il  or  temporal 


factors,  i.e.,  time  of  year,  may  be 
extremely  important 

IX-&-4.  Chemical 

Chemical  treatments  can  be  used  to 
limit  survival  and  reproduction  of 
organisms  outside  the  research  site  and 
to  limit  transfer  of  genetic  information 
from  the  research  organism  to  other 
organisms.  Chemical  treatments  include 
application  of  herbicides,  fungicides, 
insecticides,  disinfectants,  fumigants, 
and  other  materials  toxic  to  the  research 
organism,  1%  alterations,  use  of 
gametocides  and  other  diemicals  which 
act  as  reproductive  control  agents,  and 
elimination  of  essential  nutrients. 

IX-4-5.  Scale 

By  decreasing  the  number  of 
organisms  or  the  size  of  the  research 
site,  the  possibility  of  rapid  and 
widespread  dissemination  may  be 
reduced.  Remedial  actions  are  easier  to 
implement  for  smaller  numbers' of 
organisms  and  smaller  research  sites. 

IX-C.  Confinement  Levels 

Four  levels  of  confinement  are 
described  below,  ranging  from  good 
agricultural  research  practices 
(Confinement  Level  1)  to  very  stringent 
measures  (Confinement  Level  4).  There 
is  a  continuous  progression  from 
minimum  confinement  to  maximimi 
confinement  and  each  confinement 
level  is  based  upon  good  agricultural 
research  practices.  Confinement 
measures  are  combined  to  achieve 
progressively  greater  stringency  of 
confinement 

Confinement  should  be  designed  for 
each  particular  organism  and  specified 
accessible  environment  based  on  the 
ability  of  the  organism  to  escape 
confinement  and  cause  adverse  effects 
on  managed  or  natural  ecosystems.  The 
increased  number  and  variety  of 
confinement  practices  (e.g.,  the  use  of 
more  than  one  type  of  biological  barrier, 
or  the  use  of  a  combination  of  biological 
and  physical  barriers)  will  result  in 
greater  assurance  of  safe  confinement 
These  confinement  levels  are  briefly 
described  below.  Consult  Appendix  2 
for  details  on  confinement  measures 
appropriate  for  each  confinement  level 

IX-C-1.  Confinement  Level  1 

Confinement  Level  1  consists  of  good 
agricultural  research  practices  for  the 
organism  in  the  accessible  environment 
Good  agricultural  research  practices 
include,  but  are  not  limited  to: 
acceptable  experimental  design; 
definition  of  source,  type,  and  name  of 
all  research  organisms;  maintenance  of 
beginning  and  ending  inventory;  careful 
record  keieping.  including  significant 


alterations  of  research  protocols; 
description  of  site  design  and  layout; 
utilization  of  appropriate  statistical 
analysis  design;  clear  statements  of 
objectives,  procedures,  and  methods: 
control  and  maintenance  of  integrity  of 
sites  and  organisms;  training, 
instruction,  and  oversight  of  persoimel 
on  research  and  emergency  procedures; 
appropriate  termination  of  research  and 
disposal  of  organisms  and  experimental 
material  in  excess  of  that  retained  for 
further  research. 

IX-C-2.  Confinement  Level  2 

Confinement  Level  2  consists  of  good 
agricultural  research  practices  plus 
increased  stringency  of  two  or  more  of 
the  confinement  measures  most 
appropriate  to  the  organism. 
Confinement  Level  2  is  appropriate  for 
Level  of  Safety  Concern  2  modified 
organisms. 

IX-C-3.  Confinement  Level  3 

Confinement  Level  3  consists  of  the 
use  of  good  agricultural  research 
practices  plus  increased  stringency  of 
three  or  more  of  the  confinement 
measures  most  appropriate  to  the 
organism.  Confinement  Level  3  is 
appropriate  for  Level  of  Safety  Cona  a 
3  modified  organisms. 

IX-C-4.  Confinement  Level  4 

Confinement  Level  4  consists  of  the 
use  of  good  agricultiu^l  research 
practices  plus  all  available  confinement 
measures  appropriate  to  the  organism. 
Confinement  Level  4  is  appropriate  for 
Level  of  Safety  Concern  4  modified 
organisms. 

X.  Roles  and  ResponsiUlities 

X-A.  Institution 

Each  institution  conducting  or 
sponsoring  agricultxiral  research  within 
the  scope  of  the  Guidelines  should 
promote  safe  practices  in  conducting  the 
research.  Institutions  are  encouraged  to: 

X-A-1.  Establish  and  implement 
policies  which  provide  for  the  safe 
conduct  of  research  taking  into  account 
the  points  to  consider  presented  in  these 
voluntary  Guidelines; 

X-A-2.  Establish  or  associate  with  an 
Institutional  Biosafety  Committee  to  aid 
principal  investigators  in  using  the 
Guidelines; 

X-B.  Institutional  Biosafety  Committee 
and  other  Experts 

Principal  investigators  may  wish  to 
seek  advice  bom  institutional  biosafety 
committees  and  others  expert  in 
assessing  the  safety  of  a  proposed 
experiment  and  designing  adequate 
safety  protocols. 


X-C.  Principal  Investigator 

On  behalf  of  the  institution,  principal 
investigators  are  generally  responsible 
for  conducting  research  in  a  safe 
marmer.  As  part  of  this  responsibility, 
principal  investigators  are  encouraged 
to: 

X-C-1.  Determine  whether  local 
state,  or  federal  regulations  apply  and 
adhere  to  the  requirements; 

X-C-2.  Consider  the  principles  for 
safety  assessment  and  design  of  safety 
protocols  described  in  the  Guidelines; 
and 

X-C-3.  Instruct  and  train  their  staffs 
in  practices  and  techniques  to  maximize 
safety  and  in  procedures  for  dealing 
with  accidents. 

XL  Amendment  Procedure 

Proposals  to  change  die  Guidelines 
may  be  made  by  anyone  throu^  a 
written  request  for  amendment  to  OAB. 
OAB  will  notify  the  submitter  in  writing 
that  the  request  has  been  received  and 
indicate  the  procedure  for  reviewing  the 
request  Normally^  OAB  will  publish  the 
request  in  the  Federal  Register 
announcement  for  the  next  ABRAC 
meeting,  if  received  in  time  for 
publication  and  if  space  is  available  on 
the  ABRAC  agenda.  The  Assistant 
Secretary  for  Science  and  Education  will 
make  a  final  determination  on  the 
request  usually  after  receiving  a 
recommendation  fiY>m  ABRAC 

Appendix  1 — Examples  of 
Determinations  of  Levek  of  Safety  . 
Concern  for  Parental  Oiganisnu 

The  first  step  in  evaluating  organisms 
with  deliberately  modified  hereditary 
traits  for  research  involving  planned 
introduction  into  the  environment  is  to 
determine  the  level  of  safety  concern  of 
the  parental  organism.  Five  examples  of 
determinations  of  levels  of  safety 
concern  are  included  in  this  appendix. 
They  were  chosen  to  represent  a  range 
of  organisms  across  the  five  levels  of 
safety  concern  presented  in  section  VI- 
D.  The  examples  are:  An  animal  (cow. 
Bos  taurus),  a  microorganism 
[Clavibacter  xyli  subsp.  cynodontis 
MD69a),  a  plant  (rapeseed  Brassica 
napus),  an  insect  (Afilcanized  honey 
bee.  Apis  mellifera  scutellata),  and  an 
animal  disease  virus  (Foot  and  Mouth 
Disease  Virus).  The  last  example  is 
included  as  a  demonstration  of  an 
organism  that  clearly  would  be  judged 
ineligible  for  research  outside  contained 
facilities. 

The  process  for  determining  level  of 
safety  concern  for  parental  organisms  is 
described  in  section  VL  In  developing 
theae  examples,  scientific  experts  were 
selected  who  were  familiar  with  the 
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organisms  and  tht  aita  in  and 
inuntdiately  surrounding  the  researdi 
site  to  which  the  parental  organism 
would  have  access  without  confinement 
measures.  This  area  is  referred  to  as  the 
"accessible  envirooment"  llta 
attributes  of  the  organisms  were 
evaluated  within  the  context  of  the 
accessible  environment  to  determine  the 
level  of  safety  coocera  for  the  parental 
organism.  Each  organism  was  evaluated 


within  the  context  of  the  specified 
acceasibie  environment  (section  VI) 
through  the  following  attributes: 

— Pest/pathogen  status  and  potential, 

—Potential  to  establish  itselt 

— Ecological  relationships  with  other 

organisms,  and 
—Potential  for  inducing  genetic  change 

in  natural  or  managed  populations. 
In  addition,  the  potential  to  monitor  and 
control  the  parental  organism  was 


evaluated.  The  evaluation  and 
description  of  the  relevant  attributes 
were  performed  by  answering  the 
questions  presented  in  section  VI-B,  and 
the  level  of  safety  concern  was  selected 
for  the  parental  organism  (section  Xl-D). 

Table  l/Anxmdix  l  summarizes  the 
examples.  A  ranking  scheme  was  used 
for  each  attribute  that  assigned  numbers 
between  1  (least  concern)  and  5  (most 
concern),  inclusive. 


Table  1 /Appendix  1.— Exampi^s  of  Determininq  Level  Of  Safety  Concern  for  Parental  Organisms  * 
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Example  1.  Boa  tauna^  cow,  in 
Overton,  Texas. 

Action  I.  Acceeaihie  Environment 

This  research  is  to  be  conducted  at 
the  Texas  A&M  University  Agricultural 
Research  and  Extension  Center  at 
Overton.  Texas.  It  is  a  large,  well- 
managed  center  with  beef  cattle 
productiao  fadlitiee  that  are  typical  of 
this  semitropical  regkn.  The  accessible 
environment  consists  of  the  center  and 
the  ranches,  farms,  and  open  land 
immediately  surrounding  it 

Action  n.  Attributes  of  the  Organism 
Relevant  to  the  Level  of  Safety  Concern 

Pest/Pathogen  Status  and  Potential  =>! 

Cattle  have  low  adverse  effects  on  the 
aocesaible  environment  However,  they 
can  damage  agricultural  crops  and 
certain  pluits  if  they  escape 
confinement  Recent  studies  in  New 
Mexico  suggest  that  long  teim  grazing  of 
semiarid  grassUntls  by  cattle  leads  to 
an  increase  in  the  spatial  and  temporal 
heterogeneity  ot  water,  nitrogen,  and 
other 'soil  reeoiacee  (SdilesingBr  et  aL 

iga^ 

B.  taunm  is  fuUy  capable  of 
exchanging  genetic  inlonnation  with 
other  bovidae.  Although  this  potential 
exists,  tt  is  ailikaly  to  occur,  because 
bovidae  in  most  areas  of  the  United 
Stetes  are  conflnad. 

Cattle  are  large,  herbivorous  »nii— l^ 
requiring  rather  large  aiaounte  of  plant 
material  and  water  each  day.  They  are 
capaUa  of  oonsomiflg  a  broad  rangs  of 


vegetation.  Induding  grasses,  legumes, 
and  the  leaves  and  stems  of  shrubs  and 
trees.  They  survive  in  nature  untended 
in  expansive,  rough  areas  if  feed  and 
cover  are  adequate  to  support  a 
breeding  population  (Ensminger  1072. 
1983). 

Potential  to  Esteblish^l 

Although  most  contemporary  breeds 
of  B.  taurua  are  less  able  to  survive 
untended  than  their  progenitors  were, 
they  are  capable  of  doing  so.  They  can 
forage,  find  fiesh  water,  and  reproduce 
under  range,  brush,  swamp,  and  forest 
conditions.  However,  if  they 
accidentally  escape  from  captivity  or 
are  released  into  the  "wild."  they 
usually  revol  after  a  number  of 
generations  to  a  physical  form  that  more 
closely  resembles  that  of  their  wild 
ancestors  (Cole  and  Brander  1086). 

Cattle  can  range  free  for  a  distance  of 
several  miles,  moving  on  foot  to  feed, 
water,  and  cover.  Cattle  are  generally 
not  aggressive  or  territorial  in  nature. 
They  are  sometimes  carious  bat  usually 
avoid  human  contact  in  free-ranging 
conditions. 

Cattle  are  capable  of  breeding  in  all 
seasons'of  the  year  and  before  one  year 
of  age.  Females  come  into  estrus  every 
21  days.  Cattle  need  proximity  for  estrus 
detection  and  breeding  to  occnr. 

Ecological  Relationships  With  Other 
Organisms  »  2 

B.  taurua  is  a  large  herbivore  vrith  no 
maior  inqxirtance  to  ite  coBimuuity. 


Cattle  occupy  no  specific  crucial 
ecological  niche.  They  do  contribute 
significantly  to  the  living  conditions  of 
such  diverse  organisms  as  cattle  egrets, 
ticks,  dung  beetles,  and  horn  flies. 

B.  taurua  is  found  in  most  areas  of 
North  America,  but  cattle  are  much  less 
able  to  survive  untended  in  the  northern 
half  of  the  United  Stetes  because  of 
adverse  weather  conditions. 
Temperature  is  the  overriding  climatic 
element  which  afifecte  the  physiologic 
functions  of  B,  taurua  (Cole  and  Ronning 
1974). 

Cattle  are  capable  of  becoming  bie- 
living  in  ecosystems  that  provide 
sufficient  population  density  and 
adequate  feed,  water,  and  cover. 

Potential  for  Inducing  Genetic  Change  in 
Natural  or  Managed  Populations— 2 

Although  cattle  have  the  potential  to 
interbreed  with  other  bovidae,  and  the 
United  States  population  size  is  large,  in 
most  areas  where  cattle  are  produced, 
they  are  sufficiently  confined  and 
managed  to  prevent  unintended 
interbreedii^  However,  examples 
abound  where  cattle  from  adjacent 
property  interbreed  when  confinement 
barriers  were  penetrated. 

A  ma|or  effort  has  been  launched  to 
map  the  bovine  genome  (Woaiack  1980). 
Significant  mutatioos  do  not  occnr  with 
high  fraquenqr  in  the  A  taurua  genome. 

R  taurua  has  the  potential  to 
exchange  gmetic  infonaatioa  with  other 
bovidae.  Grawth  and  feed  efficiency  are 


two  of  many  heritable  traits  that  hove 
been  identified  (Knapp  et  aL  1946). 

Fossil  remains  of  animals  resembling 
the  cow  have  been  found  bi  Asia  dating 
back  3  to  4  million  years  (Blakely  and 
Bade  1982).  Ample  evidence  exists  to 
conclude  that  a  rather  broad  genetic 
base  exists  in  B.  taurus.  Eighty 
alloantigenic  determinants  have  been 
described  and  assigned  to  11  genetically 
independent  blood  group  systems  in 
cattle  (Stormont  1988).  There  is  some 
evidence  that  the  more  heterozygous  the 
cattle  are  for  their  blood  group  genes, 
the  longer  they  remain  in  the  herds 
(Schleger  et  aL  1977). 

Potential  for  Monitoring  and  Control =1 

Much  information  is  available  on  the 
technology  and  methods  necessary  to 
confine,  monitor,  handle,  and  control  B. 
taurus.  Cattle  are  usually  monitored  by 
visual  methods  used  on  anhnab 
individually  identified  by  neck  diain. 
ear  tag,  tatoo,  brand  mark,  or  other 
methods.  More  scqihisticated  methods 
using  electronic  technology  consisting  of 
transmitters,  transponders,  and 
computers  are  also  available  and  very 
effective.  Cattle  are  large  enough  so  that 
each  animal  can  be  identified  and 
accounted  for  if  adequately  confined 
and  frequently  observed.  Cattle  are 
controlled  by  confinement  and  capture. 

Action  III.  Relative  Importance  of 
Attributes 

Cattle  are  large  herbivores  that  can  be 
confined  and  individually  identified  and 
monitored  with  considerable  certainty. 
They  do  not  survive  in  the  wild  in  much 
of  the  United  States  and  are  not  likely  to 
encounter  an  untended  interbreeding 
population. 

Action  IV.  Level  of  Safety  Concem=l 
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Example  2.  Clavibacter  xyli  subsp. 
cynodontia  MDe9a  in  Beltsville. 
Maryland. 

Action  L  Acceaaible  Environment 

The  accessible  enviroiunent  is 
inoculated  plants  as  well  as 
uninoculated  plants,  soil,  and  water  in 
proximity  to  those  inoculated. 

Action  IL  Attributea  of  the  Organiam 
Relevant  to  the  Level  of  Safety  Concern 

Pest/Pathogen  Status  and  Potential=2 

Clavibacter  xyli  subsp.  cynodontia 
MD69a  was  originally  isolated  fr>om 
Bermuda  gnaa{Cylodon  doctylon  L).  It 
has  no  known  adverse  effects  on 
humans  or  the  environment,  except  that 
some  ctiltivars  of  maize  may  suffer  a 
yield  deiwesaion  imder  a  hi^  inoculum 
load  (Carlson  1987).  Some  methods  of 
artificial  inoculation  of  seed  may 
transiently  delay  germination  (Carlson 
1989). 

C.  xyli  subsp.  cynodontia  MD69a 
showed  no  detectable  difference  in  DNA 
restriction  fragment  length 
polymoiphism  analysis  nor  in  protein 
profiles  by  SD6-4>AGE  in  comparison 
with  a  large  number  of  strains  (Carison 
1987).  No  DNA  homology  was  detected 
by  RFLP  analysis  between  this  strain 
and  other  representative,  tmrelated 
plant-associated  coryneform  bacteria. 
The  bacterium  has  no  detectable 
endogenous  plasmids,  nor  were 
prophage  detected.  In  laboratory  tests, 
modified  MDe9a  was  not  able  to 
transmit  nor  exchange  the  integrated 
DNA  sequences  with  other  bacteria, 
even  to  the  same  genus  and  species. 
Therefore,  the  probability  of  genetic 
exchaitge  with  other  strains  i^  this 
subspedes  or  other  microorganisms  ia 
extremely  low. 

C  xyli  subsp.  cynodontia  MDOda  is 
widespread  in  Bermuda  grass. 
Experiments  show  poor  survival  of  the 
strafai  otttaide  of  inoculated  plants  and 
gradually  decreasing  populations  in 


debris  from  inoculated  plants,  as  well  as 
in  soil  and  water. 

Potential  To  Establish  »1 

The  only  known  hosts  for  C  xyli 
subsp.  cynodontia  MD68a  imder  natural 
conditions,  appears  to  be  Bermuda  grass 
(Davis  et  al.  1984:  Carlson  1987).  Under 
natural  condittons,  no  deleterious  effects 
(e.g.,  stunting,  overt  disease)  have  been 
observed  (Carlson  1987. 1988. 1988). 

Dissemination  to  other  plants  or 
insects  is  poor.  No  effective 
dissemination  appears  to  occur  in  soil  or 
water  (Carison  1967, 1988, 1988). 
Mechanical  transmission  (i.e..  by  cutting 
tools,  such  as,  lawn  mowers)  appears  to 
be  the  main  mechanism  of  transmission. 

As  population  size  uicreases,  at  least 
up  to  10*  CPU/gm  upon  inoculation, 
establishment  within  the  plant  increases 
(endophsrtic  iriiaae).  However,  the 
populations  decline  in  certain  cultivars 
and  in  harvested  plants.  The  bacterium 
is  not  aggressive  in  the  compatible 
environment 

Ecological  Relationships  With  Other 
Organisms =1 

The  community  in  which  C  xyli 
subsp.  cynodontia  MD69a  survives  best 
is  with  plants  rather  than  with  other 
microorganisms.  Therefore,  it  is  not 
known  to  have  any  role  in  community 
structure.  Some  related  coryneform 
bacteria  are  known  pathogens  of  plants 
and  may  occtu*  sporadically  in  some 
cultivated  ecosystems  (Vidaver  1982; 
Davis  1988). 

The  niche  appears  restricted  to 
Bermuda  grass.  Clavibacter,  but  not  C 
xyli  subsp.  cynodmitis  MD68a,  occurs 
worldwide  (Carison  1987, 1988. 1989).  C. 
xyli  subsp.  cynodontia  MD08a  appears 
to  exist  in  a  neutral  state  in  nature, 
although  other  interactions  may  be 
surmised  (Carlson  1987, 1988. 1989). 

Potential  for  Inducing  Genetic  Chai^  in 
Natural  or  Managed  Populations =1 

C.  xyb  subsp.  cynodontis  MDeOa 
could  incorporate  exogenous  DNA, 
transposons.  plasmids.  etc.,  but  is  of 
limited  potential  to  affect  humans  or  the 
environment  adversely,  because  of  poor 
persistence  and  loss  oJf  introduced  DNA 
(Carlson  1987, 1988, 1989).  Stirains  of  the 
organism  appear  very  homogeneous 
(Davis  et  aL  1984;  Carlson  1987). 

Potential  for  Monitoring  and  Contnrf:=l 

Numerous  field  tests  have  been 
conducted  with  C  xyli  sub^K 
cynodontis  MDe6a  (Carlson  1987. 1988. 
1989).  No  indication  (rf  unacceptable 
spread  or  ddeterioos  effects  on  plants 
have  been  detected.  Routine  differential 
plating  techniques  are  stwcessfuUy  used 
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to  isolate  and  enumerate  the  test 
organism  (Carison  1967, 1968. 1969). 
Isolation  from  Bermuda  grass  outside 
the  plot  areas  could  be  practiced  (two 
meters  or  more). 

Liquid  Inoculum  spills  or  solid  spills 
would  be  quickly  inactivated  (within 
hours  to  days),  and  no  effective  insect 
transmission  would  be  expected 
(Carlson  1967. 1988. 1969).  If  the 
modified  organism  does  not  behave 
similarly,  soil  fumigation,  plant 
incineration,  or  plowing  under  could  be 
used  in  small-scale  field  tests  to 
decrease  the  probability  of  spread  and 
potential  unwanted  effects. 

Action  IIL  Relative  Importance  of 
Attributes 

C.  xyli  subsp.  cynodontis  MD66a  is 
problematic  in  terms  of  its  status  as  a 
quasi-pathogen  under  high  inoculum 
loads  for  certain  maize  cultivars.  The 
restricted  habitat  poor  survival  outside 
of  plants,  poor  dissemination,  and 
unlikelihood  of  genetic  exchange  outside 
the  subspecies  warrant  a  very  low  level 
of  safety  concern  (Carlson  1987, 1988. 
1969). 

Action  IV.  Level  of  Safoty  Concern =2 
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P»«-«p**  3.  Brassica  napus,  rapeseed, 

in  Washington  State. 

Action  I.  Accessible  Environment 

This  research  is  to  take  place  in  the 
seed  production  area  of  Washington 
State.  Given  that  A  napus  will  spread 
through  movement  of  poUen  by  insects 
or  movement  of  seeds  by  animals,  the 
environment  accessible  to  the  organism 
in  the  absence  of  confinement  is  the 
entire  seed  production  area  of 
Washington  State. 


Action  II.  Attributes  of  the  Organism 
Relevant  to  the  Level  of  Safety  Concern 

Pest/Pathngen  Status  and  Potential =3 

B.  napus  is  grown  extensively  as  an 
oil  seed  crop  in  southern  Canada 
(Vaughn  et  al.  1976;  Williams  1985).  and 
is  becoming  an  important  oil  seed  crop 
in  the  United  States.  A  large  portion  of 
the  elite  vegetable  B.  napus  seed  is 
produced  for  the  United  States  seed 
market  in  the  Northwest.  Wild  strains  of 
B.  napus  are  often  considered  weeds 
(Wilkinson  and  Jaques  1979).  Other 
weedy  Brassica  species  found  in  the 
Northwest  are  B.  nigra,  B.  juncea.  B. 
kaber.  and  B.  hirta.  A  release  of  B. 
napus  into  this  area  would  not  have  any 
adverse  effects  due  to  its  pest/pathogen 
status  or  potential 

There  is  significant  potential  for 
exchange  of  genetic  iniormation 
between  B.  napus  and  indigenous  weeds 
ol  Brassica.  The  potential  for  exchange 
between  the  various  Brassica  species  is 
high  in  the  Northwest,  because  B.  napus 
is  grown  extensively  for  vegetable  seed 
production,  and  because  there  are  many 
indigenous  weeds. 

Cultivated  Brassica  species  represent 
one  of  the  largest  and  most  diverse 
families  of  interrelated  species  and 
subspecies.  Their  diverse  uses  range 
from  oils  [B.  napus],  condiments  [B. 
juncea),  and  vegetables  (B.  oleracea)  to 
animal  fodders  [B.  napus).  B.  napus  will 
outcross  with  all  of  the  many  weedy, 
wild  Brassica*.  Generally,  Brassica 
species  are  pollinated  by  insects,  with 
little  or  no  occurrence  of  wind 
pollination  (McGregor). 

Potential  To  Establish = 3 

B.  napus  tends  to  adapt  well  and 
could  persist  as  do  its  closely  related 
weedy  relatives.  Dissemination  is 
through  seed,  not  vegetative, 
propagation. 

Tlie  ejects  of  population  size  are 
unknown.  The  larger  the  field  of  B. 
napus  the  more  likely  insects  will  find  it 
and  spread  pollen. 

The  aggressiveness  of  A  napus  is  not 
known.  Based  on  the  spread  of  related 
species,  B.  napus  will  propagate  In  an 
unmanaged  ecosystem  and  establish 
itself  as  the  predominant  species. 

Ecological  Relationships  With  Other 
Organisms  s  3 

Northwest  species  have  low 
independence.  The  niche  for  B.  napus  is 
cultivated  farm  fields,  but  its  weedy 
relatives  can  be  found  in  wastelands 
and  roadsides.  The  geographic  range  of 
the  genus  Brassica  is  worldwide. 

R  napus  is  a  firee-Uving  macroscopic 
organism.  It  is  easily  recognized  and 
monitored. 


Potential  for  Inducing  Genetic  Change  in 
Natural  or  Managed  Populations =3 

Unless  a  characteristic  (e.g..  herbicide 
resistance)  of  a  genetically  modified  B. 
napus  were  selected  for  intensity,  it 
would  be  unlikely  to  alter  the  genetic 
composition  of  the  natural  population 
significantly.  Its  genetic  stability  and 
mutability  are  unknown.  B.  napus  has 
the  potential  for  genetic  exchange  with 
other  Brassica  species.  It  has  a  very 
high  degree  of  genetic  diversity. 

Potential  for  Monitoring  and  Control =1 

B.  napus  has  been  cultivated  for  over 
100  years,  and  good  control  measures 
are  available.  B.  napus  is  a  higher  plant, 
thus  it  is  easily  recognized  and,  except 
as  seed  or  pollen,  individuals  do  not 
move.  Accepted  monitoring  methods 
include  surveying  suspect  areas  and 
visually  identifying  plants  using 
taxonomic  keys.  Herbicides  that  control 
B.  napus  are  available,  and  the  spread 
of  B.  napus  can  be  completely 
eliminated  by  preventing  flowering  or  by 
controlling  the  insects  that  B.  napus 
depends  on  for  pollination.  It  is  a  non- 
vegetatively  propagated  annual  plant 
However,  B.  napus  can  survive  in  an 
unmanaged  ecosystem  and  can  cross 
with  many  other  species. 

The  control  of  inadvertent  release  can 
be  accomplished  through  the  use  of 
cultural  and  chemical  methods  of  weed 
control.  Cultural  methods  would  include 
cultivation,  mowing  and  hand  pulling  of 
plants.  Chemical  methods  would  include 
herbicides  and  fumigants  to  control 
plants  and  seed,  respectively.  Examples 
of  herbicides  includes  2.  4-D,  dicamba, 
glyphosate,  and  bromoxynil.  Weed 
scientists  would  be  able  to  recommend 
the  most  effective  control  measures 
depending  on  the  crop  or  ecological 
situation. 

Action  III.  Relative  Importance  of 
Attributes 

The  most  important  factor  is  that  R 
napus  can  cross  with  many  vegetable 
and  weedy  species.  At  the  same  time, 
monitoring  and  control  of  the  plants  and 
pollen  are  relatively  easy.  Therefore,  the 
overall  characteristics  of  this  parental 
organism  are  of  moderate  concern  for 
the  purpose  of  experiments  involving 
deliberate  modification  of  hereditary 
traits. 

Action  IV.  Level  of  Safety  Concem=3  . 
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Example  4.  Apis  meWfera  scutellota. 
Africanized  honey  bees,  in  Harlingen. 
Texas. 

Action  L  Accessible  Environment 

This  research  is  to  take  place  in 
Hartingen.  Texas,  a  aemi-troirfGa}  area 
characterized  by  fatensive  agricultural 
production,  with  many  crape  dependent 
on  poibnation  by  Boropeen  honey  bees 
(EHB).  Urge,  wild  pofadatiam  of  EHB 
overwinter  in  this  area  for  nortbero 
state  beekeepers. 

A.  melUfera  acuteUata  can  travel  <qi 
to  200-300  miles  per  year  through 
natural  colony  swarming  (Taylor  1985). 
In  addition,  coltmies  ooold  inadvertently 
be  hauled  to  new  locstteos  by 
bedteepers  or  swive  on  sUpments  ol 
eqnipBi(Bnt  or  otficr  items  from  infested 
areas  (Gary  et  al.  1965).  TUs  means  that 
the  range  of  A  mellifero  scutellota  is 
limited  only  by  temperature  extremes, 
and  researchers  have  not  totally 
estabUsbed  what  those  temperature 
limitations  are.  The  accessible 
environment  currently,  woold  include 
nywbere  from  one-third  to  all  of  the 
United  States. 

Action  n.  Attributes  of  the  Organism 
Relevant  to  the  LeveJ  t^  Safety  Concern 

Pest/Pathogen  Status  and  PotentiaI=4 

A.  aeWfetv  scttteUata  (at  Africanized 
Honey  Bee  (AHB))  tends  to  be  very 
defensive,  and  its  behavior  can  be 
unpredictabie.  Bccaose  of  these 
characteristics  and  the  bees'  propensity 
to  swarm,  they  may  adversely  affect 
humans  and  poDination  services  (Gary 
et  al.  1965;  Fletdier  1987). 

AHB  can  exchange  genetic 
information  with  domestic  bees,  but  it 
appears  that  hybrids  do  not  survive  as 
well  in  the  environment  as  either  of  dieir 
parental  strains  (HaU  and  Mivalidharan 
I960:  Smith  et  aL  ISSB:  page  1960). 

Breeding  in  SouA  Africa  and  Sonth 
America  has  denxmstreted  a  potential 
to  lessen  deiansive  characleristicB 
through  sdactkw  (Fletcfaerl97aiTa^or 
1985:  Gary  et  at  1966).  AHB  nay  be  less 
defensive  in  aore  tenqierate  dimates 
(Otis  1982;  Weaver  1976). 

Potential  to  EstabUsh«5 

AHB  can  nest  anywherr.  they  seem  to 
be  sble  to  overwhater  in  areas  with 
snowfall,  but  cold  hardiness  is  s  weak 
point  (Kerr  et  aL  IMk  Kstznebon  ItTl). 
AHB  are  strong  fliers;  they  swam 
frequently,  and  their  reprododive 
potential  is  high.  They  have  been 
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moving  at  a  rate  of  about  200  miles  per 
year  since  their  introduction  into  Brazil 
in  the  1960s  (Otis  1962;  Taylm  1966(  HaU 
and  Muralidharan  1960).  Even  one 
colony  of  AHB  can  produce  many 
swKins  (TtvUtr  1985;  Otis  1982). 

AHB  teno  to  be  very  aggrassive.  They 
seem  to  compete  well  with  other  bees 
and  can  take  over  EHB  hives  (Taylor 
1965;  Otis  1982;  Rmderer  1985). 

Ecological  Rdationships  With  Other 
Organisms^S 

AHB  is  an  bnportant  pollinator  where 
it  has  established,  but  it  is  replaceable 
by  other  subspecies.  Like  EHBs,  the 
AHB  needs  sccess  to  water  and  pollen 
and  nectar  aoorces  (Fletdier  1978; 
Taylor  1985). 

AHB  is  currently  fbond  fai  South 
Africa,  parts  of  South  America.  Centra) 
America,  and  Mexico.  The  potentid  to 
expand  its  range  is  based  on  its 
overwintering  capabilities:  most 
scientists  predid  it  wiD  estaUish  and 
drive  out  EHB  fai  die  Rio  Grande  VaDey 
(Taylor  1965;  Taylor  et  aL  1968). 

Potentid  for  hidudi^  Genetic  Chaiy  ha 
Natnrd  or  Managed  Poptthtiops=4 

AHB  can  interchange  genetic 
information  with  all  other  ilpus  meUifera 
(Otis  1982;  Taylor  1985;  Hall  and 
Muralidharan  1980).  With  selective 
breeding,  AHBs  seem  to  have  enough 
genetic  varialntity  to  dther  cause  more 
problems  or  fewer.  AHBs  will  inlerlveed 
with  EHBs,  ahhongfa  OHrent  faiformation 
indicates  that  the  occurrence  of  hybrids 
is  kiw.  When  it  interbreeds  with  EHB. 
the  AHB  dominates  (Hall  and 
Muralidharan  1988;  Smith  et  aL  1989; 
page  1969). 

AHBs  in  Mexico  can  essentially  be 
traced  bade  to  26  queens  from  Soudi 
Africa  (page  1969). 

Potentid  for  Monitoring  and  Contrd'e4 

We  have  a  long  history  of  use  of  AHB 
in  South  Africa  and  40  years  fai  Sonith 
America.  The  control  of  wild  swarms  is 
difflcdt  and  not  absohte  (Taykr  1986$ 
Gary  d  aL  1986).  We  have  developed 
adequate  monitoring  techniques,  but.  as 
of  yet,  diey  are  not  rapid  or  cheap  (Gary 
d  aL  1986;  Rmderer  d  aL  1986). 
Cuireatly.  only  methods  of  coatrd  far 
individual  swarms  exist  Many 
pestiddes  are  lethd  to  honey  bees,  and 
individud  swarms  can  be  hired  into  bdt 
traps  tising  pheromone  hues  (Taylor 
1985:  Gary  et  aL  1966).  We  have  no 
blankat  oontrd  for  AHB.  They  are  too 
doedy  related  to  EHB,  and  any  area- 
wide  suppression  of  AHB  could 
adversely  affect  EHB  as  wdl. 


Action  III  Relative  Importance  of 
Attributes 

Ecdogicd  distuibaaces  seem  to  be 
hitense  for  die  first  few  years  after  AHB 
is  introduced  into  an  area.  Eventually. 
AHB  edabhshes.  becomes  die  dominant 
honey  bee,  and  beekeepers  can  leem  to 
successfully  manage  them  and 
eventually  domesticate  (Le..  gende) 
diem.  AHB  wiU  establish  in  Harhngdi. 
Texas,  regardless  of  whether  humans 
put  them  there  inadvertently  or  not 

Action  IV.  Level  of  Safety  Coocem=4 
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Example  iw  Fool  and  Mond)  Diseaae 
Virus  (PMDV)  hi  Plum  Island.  New  York 

Action  I.  Accessible  Environment 

This  research  is  to  take  place  at  the 
Plum  Island  Animd  Diaeaae  Center. 
Plum  Island.  New  York.  It  is  a  USDA 
nigh  security  research  fsdhty 
surrounded  by  navigable  water  and  is 
off-limits  to  the  pubUc.  It  is  a  coastal 
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Uland  3  milet  off  the  northern  tip  of 
Long  UlaniL  The  acceeeible  environment 
is  the  center.  Plum  Island,  and  host 
■n<m«l«  reachable  by  prevailing  wind 
currents.  If  the  vims  reaches  the 
mainland,  the  accessible  environment 
then  becomes  North.  Central  and  South 
America. 

Action  11.  AttributM  of  the  Organism 
Relevant  to  the  Level  of  Safety  Concern 

Pest/Padu>gen  Status  and  Potential's 

Foot  and  Mouth  Disease  Vims 
(FMDV)  does  not  occur  in  die  United 
States,  Canada.  Mexico,  or  most  of 
Central  America.  The  United  States  has 
experienced  9  outbreaks  of  Foot  and 
Mouth  Disease  between  1870  and  192a 
The  1914-1916  outbreak  involved  22 
states  and  the  District  of  Columbia.  Its 
last  appearance  in  North  America  was 
in  Canada  in  1952.  This  small  outbreak 
.  involving  only  42  premises  cost  a  total  of 
$800  mimon  (Wiser  et  al  1987).  The 
e^NBts  on  animals  in  die  accessible 
environment  and  on  the  entire 
agricultural  system  are  devastating 
(Committee  on  Foreign  Animal  Diseases 
1964). 

This  enterovirus  is  a  member  of  the 
picomavinu  group,  llie  symptoms  were 
first  described  in  the  sixteenth  century. 
It  is  the  first  filterable  agent  known  to 
cause  disease  in  animals.  Seven  virus 
types  have  been  described,  and  more 
than  80  subtypes  have  been  identified. 
All  produce  similar  symptoms  and 
lesions  in  susceptible  animals.  This 
virus  has  exhibited  a  high  potential  for 
exchange  of  genetic  informatitm. 

FMDV  has  a  very  broad  hoet  range, 
induding  cattle,  swine,  sheep,  goats, 
wrild  pigs,  wild  ruminants,  hedgehogs. 
armadiUoe,  rats,  nutria,  grixdy  bears, 
elephants,  buffalo,  and  capybara.  Deer 
were  seriously  affected  in  the  outbreak 
of  1924-1925  in  California  when  22.214 
were  destroyed.  Rare  Infections  occur  in 
humans.  Clinical  signs  (rf  foot  and  mouth 
disease  are  similar  to  those  of  other 
vesicular  diseases,  making  field 
diagnosis  very  difficult  (Ctocer  1972). 
Some  evidence  from  the  United 
Kingdom  has  been  presented  to  support 
the  theory  that  FMDV  can  move  from 
island  to  island  on  wind  currents 
(Sellers  et  aL  1977).  The  incubation 
period  of  FMDV  may  exceed  7  days,  and 
inapparent  infectioos  have  been 
reported  (Shahan  and  Traum  1958). 

Importation,  possession,  or  use  of 
FMDV  is  prohibited  or  restricted  by  law 
(Pub.  L  408-1964). 

Potential  To  Bstablish»5 

The  broad  boat  range  and  existence  of 
inapparent  carriers  greatly  aids  the 
survival  of  FMDV.  Viral  particles  in 


tissue  fragments  or  even  on 
contaminated  materials,  such  as,  hair, 
feed,  stable  equipment  milk,  barnyards, 
trucks,  or  dothii^  may  remain  infective 
for  weeks. 

The  most  important  method  of  spread 
is  by  direct  contact  between  animals. 
Because  of  the  high  infectivity  of  the 
tissues  and  discharges  of  infected 
animals,  and  die  readiness  with  which 
health  of  cattle  can  be  infected, 
transmission  on  contact  is  almost 
certain  (hUmdbook  on  Tropical  Diseases 
1982).  Indirect  contact  throu^  infected 
animal  products,  inhaled  air,  and 
premises  contamination  can  also 
transmit  FMDV.  In  one  instance  in 
California,  FMDV  persisted  on  a 
premises  for  345  days  (Shahan  and 
Traum  1956).  Semen  from  FMDV 
infected  buUs  may  contain  the  virus 
before  the  appearance  of  clinical  sign  of 
Ubess. 

FMDV  has  a  very  low  infectious  dose, 
although  it  has  not  been  precisely 
determined.  Aggressive  characteristics 
have  not  been  described  for  FMDV. 
Africa,  Asia,  and  most  of  South  America 
are  laige  land  masses  where  FMDV  is 
present  This  virus  has  escaped  &t>m 
high  security  laboratories  in  Europe  and 
the  United  States. 

Ecological  Relationships  With  Odier 
Ofganisms«5 

No  positive  or  negative  ecological 
importance  to  its  community  has  been 
described  for  FMDV.  No  niche  has  been 
described  for  FMDV.  The  geographic 
range  of  FMDV  is  woridwide.  FMDV 
lives  in  the  cells  of  a  wide  range  of  host 
animals  and  can  survive  long  periods  of 
time  outside  the  animal  body. 

Potential  for  Inducing  Genetic  Change  in 
Natural  or  Managed  Populations  >  5 

FMDV  can  exchange  genetic 
information  with  other  FMDV  types  and 
has  the  potential  to  do  so  with  other 
enteroviruses  of  animals.  The 
theoretical  limit  of  interbreeding 
population  size  is  1.  FMDV  has  a  high 
potential  to  exchange  information  with 
other  enteroviruses. 

Mutations  in  FMDV  have  been  well 
documented,  moetiy  involving  its  protein 
coat  which  is  composed  of  80  copies, 
each  of  4  polypeptides.  Seven  distinct 
immunologic  types  have  been  described. 
Extensive  genetic  diversity  has  been 
described  among  the  more  than  80 
subtypes  of  this  virus. 

Potential  for  Monitoring  and  Control » 4 

Methods  and  procedures  exist  to 
monitor,  control  and  eradicate  FMDV 
when  it  is  detected.  These  methods  are 
extremely  coetly  and  disruptive  and  are 
not  always  successful  Extensive 


surveillance  of  imported  animals,  animal 
products,  and  international  travelers 
must  be  maintained.  All  cases  of 
animals  with  blisters  in  the  epithelium 
of  the  mouth  and  feet  must  be  reported 
to  USDA  officials  immediately.  Rapid 
and  specific  diagnostic  tests  are 
available. 

FMDV  eradication  mediods  consist  of 
slaughter  of  injected  and  exposed 
animals  and  disposal  of  their  carcasses 
and  bedding  by  burial  or  incineration.  . 
Infected  premises  are  decontaminated. 
Vaccination  may  or  may  not  be  used 
(Graves  1979).  A  worldwide  monitoring 
and  reporting  system  is  in  place  for  this 
disease.  A  well-developed  worid 
reference  laboratory  system  exists. 

Action  III  Relative  Importance  of 
Attributes 

There  are  compelling  biological 
ecological  economic  environmental 
and  statutory  characteristics  of  FMDV 
and  the  disease  it  produces  to  warrant 
preclusion  of  its  use. 

Action  IV.  Level  of  Safety  Concem=6 
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Append  3— Guldaiioe  on  Confinement 
lor  Plamisd  latioduciioiis  Into  the 
Jtevlfoomaiit  of  Ocganlsme  With 
DeUbetalriy  ModUlod  Hatedltafy  Traits 

Research  with  organisms  with 
deliberately  modified  hereditary  traits 
may,  to  achieve  safety  in  the 
envinHiment  require  confinement  to  the 
research  plot  pool  pen.  or  pasture. 
Section  DC-C  of  die  GuUietlnes  presents 
a  general  discussion  of  the  different 
confinement  levels.  Since  diCfersnt 
organisms  and  environments  require 


differait  confinement  techniques, 
suggested  measures  are  given  for  6 
different  classes  of  organisms  based 
upon  the  similarity  of  confinen^nt 
problems  and  practices.  These  classes 
are:  domestic  terrestrial  plants; 
domestic  terrestrial  animals; 
microorganisms;  insects,  nematodes, 
nnd  other  arthropods;  aquatic  and 
marine  animals:  and  aquatic  plants. 

Confinement  Level  1.  Good  Agricultural 
Research  Practices 

Confinement  Level  1  is  based  upon 
what  are  generally  considered  to  be 
good  agricultural  research  practices, 
rhese  practices  have  evolved  trom 
experience  in  conducting  agricultural 
field  research  over  the  past  100  years. 
This  confinement  level  applies  to 
modified  organisms  for  which  the  level 
of  safety  concern  is  1,  the  lowest  level  of 
risk.  As  used  here,  it  is  applicable  to  all 
groups  of  organisms.  Each  greater  level 
of  confinement  includes  and  is  based 
upon  good  agricultural  research 
practices. 

Good  Agricultural  Research  Practices 
Include 

— ^Acceptable  experimental  design, 
— Definition  of  source,  type,  and  name 

of  all  research  organisms, 
— ^Maintoiance  of  beginning  and  ending 

inventories, 
— Careful  record  keeping,  including 

significant  alterations  of  research 

protocols, 
— Description  of  site  design  and  layout 
—Utilization  of  appropriate  statistical 

analysis  design, 
—Clear  statements  of  objectives, 

procedures,  and  methods, 
— Control  and  maintenance  of  integrity 

of  sites  and  organisms, 
—Training,  instruction,  and  oversight  of 

personnel  on  research  and  emergency 

procedures,  and 
— Appropriate  termination  of  research 

and  disposal  of  organisms  and 

experimental  material  in  excess  of 

that  retained  for  further  research. 

1.  Domestic  Terrestrial  Plants 

Confinement  Level  1. — See  Good 
Agricultural  Research  Practice. 

Confinement  Level  2  {Af^TQTpt^ie,  for 
example,  for  plants  that  do  not  hybridize 
or  cross  with  indigenous  plants). — 
Include  all  of  Level  1  and: 
—Confine  all  plants  to  research  site. 
— Control  seeds,  plant  stocks,  and  their 

movement  by  wind  or  water,  and 

secure  seeds  and  plant  stodcs. 
—Exclude  birds,  other  animals,  and 

unauthorized  persons. 
— Estimate  the  biomass  and  number  of 

plants  in  die  plot  weekly. 
-Record  all  pvsons  entering  and 

leaving  research  site. 
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— ^Monitor  for  escaped  plants  and 
survivors. 

Confinement  Level  3  (Appropriate,  for 
example,  for  plants  that  hybridize  or 
cross  with  indigenous  plants). — Include 
all  level  2  and: 

— Isolate  research  sit*»  from  all  cross 

pollinators. 
— Control  pollen  or  sterilize. 
— ^Monitor  with  trap  crops  for 

pollination. 
— Controlled  access. 
— Provide  patrolled  security. 
— ^Provide  locked  security  fence. 
— Destroy  plants  at  termination  and 

fumigate  plot  to  kill  seeds  or  plant 

parts. 

Confinement  Level  4  (Appropriate,  for 
example,  for  plants  that  hybridize, 
outcross.  and  contain  genes  for    . 
resistance  to  herbicides  that  could  be 
transferred  to  noxious  weeds). — Include 
all  level  3  and: 

-^>rovide  isolation  of  at  least  3  times 

greatest  distance  that  natural 

pollination  has  been  reported  to  occur. 
—Provide  berms  to  contain  all  runoff. 
— Provide  24  hour  surveillance  during 

pollen  shedding  period. 
— Provide  locked  security  fences  with 

alarms. 
— ^Exclude  with  double  measures  all 

pollinators,  other  animals,  and 

insects. 
— ^Monitor  pollen  collected  in  the  area 

for  genetic  markers. 
— Use  methods  of  hand  pollination  and 

sterilization  when  possible. 
— ^Monitor  research  site  for  2  seasons 

after  termination  of  experiment  for 

genetic  escapes. 

2.  Domestic  Terrestrial  Animals 

Confinement  Level  1, — See  Good 
Agricultural  Research  Practices. 

Confinement  Level  2  (Appropriate,  for 
example,  for  animals  that  contain  genes 
for  growth  promotion,  other  hormones  or 
enzymes,  or  produce  modified  animal 
food  products,  but  are  not  sexually 
mature  or  have  been  surgically  rendered 
sterile].— Include  all  Level  1  and: 
— Isolate  with  locked  fence. 
— Clip  wings  of  fowl  and  band. 
— ^Tatoo  or  eartag  animals. 
— ^Exclude  inedators,  other  animals,  and 

unauthorized  persons. 
— Record  all  persons  entering  and 

leaving  research  site. 
— Record  initial  number  of  animals, 

deaths,  and  final  numbers. 

Confinement  Level  3  [Apptopriaie,  for 
example,  for  animals  that  contain  genes 
frtim  other  species  and  are  capable  of 
producing  compounds  that  have 
pharmaceutical  activity  in  animals  or 
humans  and  are  sexually  mature  and 


capable  of  reproduction).— Include  all  of 
Level  2  and: 

— ^Maintain  double  security  fence  and 

locks  to  prevent  breaking  in  or  out. 
— Provide  continuous  monitoring  of  the 

animals. 
— ^Provide  maximum  security. 
— Collect  record,  and  incinerate  all 

animal  products  (milk.  eggs.  etc). 
— Control  reproduction  by  segregation 

or  sterilization. 
— Destroy  all  animals  and  residues  at 

termination. 

Confinement  Level  4  [Appropriate,  for 
example,  for  animals  that  contain 
unique  genes  or  combinations  of  genes 
not  including  infectious  agents,  but 
which  may  for  prudence  require  higher 
levels  of  confinement  because  there  is 
no  familiarity  with  the  potential  effects 
on  human  health  or  on  managed  or 
natural  ecosystems). — ^Include  all  of 
Level  3  and: 

—Provide  alarms  on  all  fences  and 

gates. 
^>ermanentiy  identify  all  animals. 
— Equip  animals  with  location  devices 

such  as  radio  transmitters. 
— Develop  and  test  system  for 

immediate  termination  if  confinement 

is  breached. 

3.  Microorganisms 

Confinement  Level  1. — See  Good 
Agricultural  Research  Practices. 

Confinement  Level  2  (Appropriate,  for 
example,  for  microorganisms  that  are 
soil  borne,  non-motile,  do  not  readily 
exchange  genetic  information,  are  not 
vectored  by  insects,  and  do  not  form 
endospores). — Include  all  Level  1  and: 
— Prevent  movement  by  wind  and 

water. 
— ^Prevent  movement  by  contamination 

of  hands,  clothing,  and  shoes. 
— Disinfect  upon  entry  and  exit 
— Exclude  animals  that  can  carry  soil. 

other  animals,  and  unauthorized 

persons. 
— ^Monitor  for  movement 

Confinement  Level  3  (Appropriate,  for 
example,  for  microorganisms  that  are 
arboreal  and  are  soil  colonizers,  motile 
with  limited  movement  vectored  by 
insects,  form  endospores,  contain  toxins 
for  some  life  forms,  and  evidence 
significant  exchange  of  genetic 
information). — ^Include  all  of  Level  2 
and: 
— ^Exclude  vectors  and  trap  and  monitor 

potential  vectors  in  the  vicinity.    . 
— ^Double  sectirity  fence  locked. 
— ^Patrol  area  and  have  procedures  if 

security  is  Ineached. 
— Monitor  organisms  both  inside  and 

outside  confinement 
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llorfor«iccka^iia( 

raportad  to  have  exchi 

inwmrtton 
— Recwd  all  parwM  mtaring  and 

laaviag  raaaaich  aita. 
— PumigaYa  plot  at  termination  and 

employ  technique*  to  destroy  ail 

endoapores. 

ConfJaement  Level  4  (Appropriate,  for 
example,  for  ralerooisanlami  that  are 
arboreal  and  toil  colonlxen  which  are 
motile  and  have  been  reported  to  readily 
exchange  genetic  information  and  which 
form  endotporet  or  have  other  long  term 


other  biooMaa  or  en  reatflfy  vectored  or 
•pread  by  hueda.  wOdHfa,  wiwL  or 
water).— ^adada  ail  of  Level  3  ead: 

—Monitor  lo  deaaoiietiate  that  expected 

exchange  of  geiMtic  iainraation  has 

occurred. 
— Use  double  daactivalioa  teohniqiiee 

for  materials  and  personnel  entering 

and  leaving  plot 
— Emeigency  termination  and 

monitoring  procedures  if  security  ia 

breached. 
— Deatroy  all  organisms  at  termination 

of  expertaient  and  all  endospores  or 

other  long  term  survival  bo«nes. 
— Monitor  site  for  3  years. 

4.  Insects.  Neisatodas.  and  Other 
Arthropods 

CnrVfa— nllaiWl.— SeeGood 
Agiiudlimt  Reaannk  hactfoea. 

Conflaemeei  Leeel  M  ( Appiopriata.  for 
exampla.  ior  hiaarts  that  an  aon-Qylag 
or  migtalory.  ardi  not  craaa  wllh  nattva 
spedaa.  are  not  saooiaUy  aaataia.  or  are 
sterile).    Irhula  afl  of  l.^%ai  1  and: 
— laolate  and  fence  research  site. 
— CoBlral  ■ovaaMot 
— Umittheaaaibarof  OMBBisauuaediD 

die  field  naaaidk 
— Moaitor  movement  and  Invaaioo  of 

hosts. 
— Monitor  trap  hosts  outside,  but 

ad|acent  to  research  site. 
—Exclude  non-taiget  boots,  predators. 


I  and  or  atarUlao  toob  and 
dothtagi 


—Destrovat 
target  host 

—Bum. " 
required. 


inchiding 
an  altaoata  boats, 
or  deactivate  as 


£avef  5  (Apimpriata.  for 
that  nova  or 


example. 

migrate,  are 

of  indtaaaoaa  Bl>Bt>> 

and  will  estabUah  Inl 

widi  nataval  paraot^-Jadade  aH  of 

Level  2  and. 


—Prevent  SBOvaoMat  that  wM  allow 

crossing  or  interbreeding  with 

parental  iaaacta. 
—Confine  laeocta  to  reseaffch  site. 
— Monitor  movaaaaat  of  ineeds  far 

escape  ftom  research  plot. 
—Provide  patrolled  security  on  integrity 

of  confinement 
—Record  all  persons  entering  and 

leaving  research  site. 
— Monitor  uiunodifled  insects  for  two 

years  for  movement  of  genetic 

information  from  the  research  site. 
—Destroy  all  inaects.  hosts,  and  haUtat 

on  research  site  and  tai  near  vicinity. 

Confiaeaent  Level  4  (Appropriate,  for 
example,  for  insects  that  move,  migrate, 
are  sexually  mature,  contain  genetic 
information  from  non-Jnsed  sources, 
and  would  be  tfl»iy  to  be  more 
competitive  or  socceesful  in  the 
environment  if  they  were  to  escape). — 
Indude  all  of  Level  3  and: 
— Double  screen  research  site. 
— Lock  afi  entries  and  maintain  24  hour 

surveillance. 
—Mark  or  rndquely  identify  (genetic 

matkers)  nie  experimental  insed. 
—estimate  by  cenaus  the  number  of 

insects  present  at  weeUy  bilervals. 
—Monitor  ne  inuaediate  environment 

for  escapes  with  sticky  boards  and 

trap  hods. 

Provide  a  means  to  destroy  or  secure 

insects  if  bnpending  weather 

conmtione  threaten  tlM  eecurity  of  the 

plot 
— Develop  and  deawnstrate  the  ability 

to  terminate  and  deetroy  all  organisms 

immediately,  if  the  security  is 

breached. 
— Develop  a  plan  to  destroy  all  escaped 

insects  if  a  breach  occurs. 
— Destroy  at  termination,  and  repeat  at 

2  intervals  to  destroy  any  insects  that 

might  have  peretoted. 
■  Monitor  for  3  years  for  escaped 

insects  and  native  insects  for  transfer 

of  genetic  infonnation. 

5.  Aquatic  and  Marine  Aniaiala 

ConfineeneiH  Levet  t    See  Good 
AgriculturalReaearch  ftadicea. 

Confinement  lava/  f  (Appropriate,  fbr 
example,  for  aidaiab  that  do  not  cross 
or  hybridize  with  rdatad  spades,  are 
not  aaxaaUy  aaatare,  or  are  ohaadcaMy 
or  physicaUy  made  aooisrtila)^— iadude 
all  of  Laval  lead: 
— Isolate  from  any  oonnediflg  water 

ways  or  dralBs. 
—Require  pumping  of  all  tnlet  and  oattet 

watar  so  ao  gravity  ar  natnrai 


iaiets  and  oatBts  lo  ptaveni 
escape. 

I  lava  saffideai  fraaboard  lo  prevent 
overflow  from  140  year  storm. 


— Have 

prevent  t 
— Utiliae  barrlart  aad  incrs  to  prevent 

bull  owing  anHnals  nom  penetration. 
^-Have  overflow  area  that  can  contain  2 

times  the  vohnae  of  any  catastrophic 

breach  of  berms,  and  keep  water 

levels  low  at  all  times. 
—Mark,  brand,  or  oAerwIse  uniquely 

identify  animals. 
—Aidnda  wUdUis,  other  aaiatala.  and 

unauthorized  persons  from  the 

research  site  with  acreens  aad  locked 

fence. 
— Patrd  aarvaUlaaoa  aad  have 

emergsacy  teradaatioa  prooedare. 
— Record  dbaaaadiarB  of  aakaala 

stookad.  deaths  and  reaMrvala.  aad 

number  preaaat  at  lermlnatfcwi. 
—Destroy  all  anfanala  not  needed  for 

further  research  at  tetmlnation  and 

report  number  and  identification  of 

those  retained. 
— Monitor  wild  population  of 

unmodified  stock  for  presence  of 

modified  animals  for  two  years 

following  field  research. 

Confinement  Level  3  (Appropriate,  for 
example.  Cor  aniaula  diet  aie  aaxaally 
mature,  can  croaa  or  hybridize  witfi 
large  numbers  of  native  yades.  or 
contain  genetic  autarial  from  aaialatad 
animals,  plants,  or  microorgaaiaaM,  ar , 
the  mofhficalkMi  ivoaU  enhanoe  their 
competitiva  advaalaga  arith  wild  foraH 
or  increase  their  nuisance 
chaiacterietfca).— faidada  atf  of  Levd  2 
and. 
-Monitor  animals  for  sexual  maturity 

and  spawning. 
—Collect  all  dralnagn  water  during 

spawning  period,  and  dieck  for 

evidence  (^  eggs,  fry.  aad  aailt 
—Recycle  or  retain  all  drainage  watar 

during  spawning  period  and  Cor  two 

weeks  prior  to  and  foUoariag 

spawning.^ 
-^iolagicaily  deactfvata  all  non 

recycled  drainage  watar. 
—Monitor  and  retain  aamplea  of  roe. 

milt  and  fry  for  post  experiment 

analysis. 
— Determine  if  crossing  and 

hybridization  can  occur  with  native 

populations  and  genetic  fingerprint  of 

such  crosses. 
—Provide  24  hour  surveillance  and 

security. 
—Record  nU  parsons  entering  and 

leaving  researdi  site. 
—Estimate  nambars  praducad. 
—Destroy  all  excess  aalmalB  at 

temtiaation  and  iadaarata. 
—Record  and  unlqaaly  idoatify  aM 

animals  raawead  or  retained  ior 

research  purposes. 
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Confinement  Level  4  (Appropriate,  for 
example,  for  animals  that  contain 
genetic  infonnation  from  unrelated 
organisms,  are  sexually  mature,  contain 
characteristics  which  are  known  to 
increase  their  competitive  advantage 
and  nuisance  characteristics). — Include 
all  of  Level  3  and: 
— Secure,  and  have  24  hour  on-site 

monitoring  by  trained,  qualified 

personnel. 
— Use  triple  screened  drains  and  inlets. 
— Maintain  berms  and  freeboard  to 

exceed  by  a  factor  of  2  a  100  year 

rainfall  event. 
— Perform  blind  deliberate  releases  of 

marked  unmodified  animals  into  the 

drains  and  retention  system  to  test  the 

integrity  of  the  retention.  Terminate 

upon  failure. 
— Destroy  all  animals  at  the  termination 

of  the  research,  except  for  those  to  be 

retained  for  research  purposes,  which 

must  be  clearly  marked  and  have 

prior  notification  of  intention  to 

retain. 
— Incinerate  destroyed  animals  and 

verify  by  a  third  party. 
— Develop,  demonstrate,  and  test  an 

emergency  termination  plan  and 

system  prior  to  an  during  the  research. 
— Monitor  the  site  and  surroundings  for 

3  years  following  termination. 

6.  Aquatic  Plants 

Confinement  Level  1. — See  Good 
Agricultural  Research  Practices. 

Confinement  Level  2  (Appropriate,  for 
example,  for  plants  that  are  not  capable 
of  sexual  reproduction  or  cannot  cross 
with  indigenous  plants). — Indude  all  of 
Level  1  and: 
— Isolate  research  site. 


— ^Exdude  wildlife,  predators,  other 

animals,  and  unauthorized  persons. 
— Prevent  loss  through  drainage  waters. 
— Clean  tools  and  clothing  before 

leaving  plot 

Confinement  Level  3  (Appropriate,  for 
example,  for  plants  that  reproduce  by 
sexual  means,  that  produce  pollen,  seed, 
or  tubers  and  may  be  weeds  or 
nuisances  in  the  enviroiunent). — ^Include 
all  of  Level  2  and: 
— Isolate  from  natural  drainage  and 

waterways. 
— Prevent  dispersal  of  pollen  by  wind, 

water,  and  insects. 
— Remove  plants  from  the  near 

environment  that  can  be  cross 

pollinated. 
— Screen  all  inlets  and  outiets  to  prevent 

movement  of  seeds,  or  plant  parts. 
— Recycle  water  when  possible. 
— ^Maintain  catchment  basins  for 

drainage  waters  and  pump  all  ouUet 

water  so  no  gravity  drainage  or 

siphoning  can  occur. 
— Construct  all  berms  and  dams  with 

liners  or  barriers  to  prevent  burrowing 

animals  from  penetrating. 
— Provide  patrolled  surveiUance. 
— Monitor  near  environment  for  escaped 

plants,  seed,  and  pollen. 
— Monitor  unmodified  plants,  for 

transfer  of  genetic  information. 
— ^Develop  and  test  plans  for  emergency 

termination  of  experiment  if 

catastrophic  breach  occurs. 
— ^Destroy  all  plants  at  termination, 

drain  plots  or  pools,  monitor  for 

regrowth,  treat  or  fumigate  as 

required. 

Confinement  Level  4  (Appropriate,  for 
example,  for  plants  that  both  sexually 


and  asexually  reproduce  or  contain 
genetic  information  from  non-plant 
sources  and  have  a  high  likelihood  of    . 
adversely  affecting  the  environment 
impacting  on  human  health  or  producing 
toxic  materials). — Indude  all  of  Level  3 
and: 
— Locate  pools  or  plots  in  areas  where 

water  and  plants  will  not  reach 

natural  drains  or  bodies  of  water  if 

ruptures  or  failures  occur. 
— ^Test  system  with  unmodified  plants 

prior  to  research  to  insure  integrity  of 

confinement. 
— Fence  and  screen  plots  with  double 

fences  and  screens  as  required. 
— Maintain  free  board  in  all  plots  or 

pools  to  contain  water  in  excess  of  a 

loo  year  rainfall  event 
— Provide  24  hour  surveillance. 
— Develop  and  test  a  plan  to  monitor 

severe  weather  conditions;  secure  or 

terminate,  |f  conditions  are  imminent 

that  could  breach  confinement  and 

spread  plants. 
— Inventory  plants  weekly  to  estimate 

number  of  plants,  pollen,  seeds,  and 

other  reproductive  organs. 
— Record  wet  biomass,  number  of 

plants,  number  of  seeds,  tubers,  and 

other  reproductive  organs,  and 

method  of  destruction  of  material  not 

retained  for  future  research. 
— Monitor  research  site  for  4  years  and 

unmodified  plants  6  years  for  transfer 

of  genetic  information. 

Dated:  January  25, 1991. 
Alvin  L  Young, 
Director,  Office  of  Agricultural 
Biotechnology. 

(FR  Doc.  91-2320  Filed  01-31-91;  &45  am] 
anxMO  cooc  a4ie-»-a 
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Department  of 
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Final  Procedures  for  Implementing  the 
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DEPARTMENT  OF  EOUCATIOM 
Robert  C.  Byrd  Honor*  ScholartMp 


r.  Department  of  Education. 
ACTION:  Notice  of  final  procedures  for 
implementing  the  Robert  C  Byrd  Honors 
Scholarship  Program  in  fiscal  year  1991'. 


n  The  Secretary  establishes 
procedures  necessary  to  implement 
certain  aspects  of  the  Robert  C  Byrd 
Honors  Scholarship  Program  (the  Byrd 
Scholarship  Program)  in  fiscal  year  1991 
in  accordance  with  the  provisions  of  the 
program  statute  (title  IV.  part  A.  subpart 
6  of  the  Higher  Education  Act  of  1965,  as 
amended.  20  U.S.C  1070d-31  et  seq.) 
and  the  program  regulations,  published 
at  54  FR  12549  and  codified  at  34  CFR 
part  654.  as  superseded  by  Public  Law 
101-517,  the  Department  of  Education 
Appropriations  Act  1991  (1991 
appropriations  act).  Grant  awards  to  the 
States  for  fiscal  year  1991  are  governed 
by  applicable  provisions  of  the  program 
statute,  the  program  regulations,  the 
General  Education  Provisions  Act,  the 
Education  Depmlment  General 
Administrative  Regulations,  and  the 
procedures  in  this  Notice. 
■fftCllVt  DATC  This  Notice  takes  effect 
either  March  18, 1991.  or  later  if  the 
Congress  takes  certain  adjournments.  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register.  If  you  want  to  know  the 
effective  date  of  this  Notice,  call  or 
write  the  Department  of  Education 
contact  person. 

TON  TORTNM  MTOMMATION  CONTACT: 
Fred  H.  Sellers,  Chief.  State  Student 
Incentive  Grant  Section  (room  4018, 
ROB  *3).  Office  of  Student  Financial 
Assistance,  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
Washington.  DC  20202-5447,  Telephone 
(202)  7oe-«ao7. 


TARV  MTONMATION:  Under 
ihe  Byrd  Scholarship  Program,  the 
Secretary  makes  available,  through 
grants  to  the  States,  scholarships  to 
outstanding  high  school  graduates  for 
the  first  year  of  study  at  institutions  of 
higher  education.  In  the  Department  of 
Education  Appropriations  Act  1991, 
Congrees  appropriated  $9,271  million  for 


the  Byrd  ScholarthJp  Program.  Pursuant 
to  the  Department  of  Education 
Appropriations  Act  1991.  as  was  also 
the  case  in  fiscal  years  1987, 1968, 1980, 
and  19ea  sections  419G{b)  and  4191(a)  of 
the  program  statute  do  not  apply  to  the 
administration  of  the  program. 
Therefore,  SS  854.20(8]  and  854.50(a)(4) 
of  the  program  regulations  published  as 
final  regulations  on  June  20, 1989  (54  FR 
28006)  also  do  not  apply  to  the 
administration  of  the  program  in  fiscal 
year  1991.  The  Secretary  adopts  the 
following  procedures  for  fiscal  year  1991 
in  lieu  ofthe  statutory  and  regulatory 
provisions  which  have  been  superseded 
by  the  1991  appropriation  language. 
These  procedures  are  necessary  for  the 
administration  of  those  aspects  of  the 
program  which,  due  to  superseding 
statutory  provisions  in  the  1991 
appropriations  act,  are  not  governed  by 
provisions  of  the  program  statute  and 
regulations. 

1.  The  Secretary  allots  to  the  States 
the  funds  appropriated  for  the  Byrd 
Scholarship  Program  in  fiscal  year  1991 
in  accordance  with  the  provisions  of 
section  4190  of  the  program  statute, 
except  that  the  amount  allotted  for 
scholarship  payments  to  each  State  is 
$1,500  multiplied  by  the  number  of 
scholarships  that  the  Secretary  has 
assigned  to  the  State.  The  Secretary 
assigns  to  each  State  participating  in  the 
program  the  number  of  Byrd 
Scholarships  which  bears  the  same  ratio 
to  the  total  number  of  scholarships 
made  available  to  all  States  as  the 
State's  school-aged  population  (ages  five 
through  seventeen)  bears  to  the  total 
school-aged  population  in  aU 
participating  States,  except  that  no  State 
shall  receive  fewer  than  10  scholarships. 
The  population  figures  used  to  calculate 
the  allotment  of  hinds  are  determined  by 
the  most  recently  available  data  from 
the  United  States  Census  Bureau. 

2.  States  shall  administer  their  fiscal 
year  1991  allotments  under  the  Byrd 
Scholarship  Program,  for  scholarships 
for  academic  year  1991-92.  in 
accordance  with  applicable  provisions 
of  the  program  statute  and  tlie  unal 
program  regulations.  However,  since 
sections  419G(b)  and  4191(a)  of  the 
program  statute  do  not  apply  to  the 
fiscal  year  1991  appropriation.  States 


shall  also  administer  their  fiscal  year 
1991  allotments  in  accordance  with  the 
following  procedures — 

(a)  Byrd  Scholars  shall  be  selected 
solely  on  the  basis  of  demonstrated 
outstanding  academic  achievement 
promise  of  continued  academic 
achievement  and  the  geographic 
consideration  describeid  in  item  2(b) 
below. 

(b)  Byrd  Scholars  shall  be  selected  in 
such  a  way  that  all  parts  of  a  State  are 
fairly  represented,  and  no  part  of  a  State 
has  a  disproportionate  share  of  awards. 

Waiver  of  notica  of  propoeed 
nilemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C  1232(b)(2)(A)). 
and  the  Administrative  Procedure  AcCs 
U.S.C.  553,  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  The  Secretary  solicited 
public  comments  on  these  same 
procedures,  resulting  from  identical 
appropriation  language  in  the  1987 
Appropriations  Act,  in  fiscal  year  1987. 
through  a  Notice  of  Proposed  Procedures 
published  in  the  Federal  Register.  No 
comments  were  received.  The  same 
special  procedures  were  subsequently 
published  in  final  form  and  implemented 
in  fiscal  years  1988, 1989  and  1990.  Since 
it  is  imperative  for  State  educational 
agencies  to  receive  their  program 
allotments  in  time  to  make  scholarship 
awards  and  payments  by  the  end  of  the 
high  school  academic  year  during  which 
the  scholars  have  graduated,  as  required 
by  section  4191(b)  of  the  program  statute 
(20  U.S.C.  1070d-39(b)),  the  Secretary 
finds  that  publication  of  a  Notice  of 
Proposed  Procedures  for  fiscal  year  1991 
is  impracticable  and  contrary  to  the 
public  interest  under  5  U.S.C.  553(b)(B). 

(Authority  20  U.S.C  1070d-31  et  seq.) 

Dated  January  8. 1901. 
(Catalog  of  Federal  Domestic  Auistance  No 
84-18S,  Robert  C  Byrd  Honors  Scholarship 
Program) 
Tad  Sanders, 

Acting  Secretary  ofBducaUon. 
(FR  Doc  01-2434  Filed  1-31-91:  &-4S  am] 
^UJNQ  cooc  4oeo-ei-M 
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DEFARTMENT  OF  LABOR 
Mimorny  ena  neeponeiiMiim  or  me 


January  18, 1991. 

1.  Purpose.  To  supersede  Secretary's 
Order  No.  24-7a  dated  October  7, 1970. 
regarding  the  composition,  authority  and 
responsibilities  of  the  Wage  Appeals 
Board. 

2.  Delegation  of  Authority  and 
Assignment  of  Responsibility.  There  is 
within  the  Department  of  Labor  a  Wage 
Appeals  Board  which  is  appointed  by 
and  responsible  to  the  Secretary  of 
Labor.  The  Board  shall  continue  to  act 
as  the  authorized  representative  of  the 
Secretary  of  Labor  in  deciding  appeals 
concerning  questions  of  fact  and  law 
taken  in  the  discretion  of  the  Board  from 
final  decisions  of  the  Assistant 
Secretary  for  Employment  Standards  or 
his  or  her  delegees  and  final  decisions  of 
Administrative  Law  Judges,  under  the 
following: 

a.  The  Davis-Bacon  Act  any  laws 
now  existing  or  which  may  be 
subsequently  enacted,  providing  for 
prevailing  wag  j  findings  by  the 
Secretary  of  Labor  in  accordance  with 
or  pursuant  to  the  Davis-Bacon  Act  the 
Contract  Work  Hours  and  Safety 
Standards  Act  the  Copeland  Act  and 
Reorganization  Plan  Na  14  of  19Sa 

b.  The  final  decisions  include  those 
involving  wage  determinations, 
debarment  disputes  and  the  assessment 
of  liquidated  damages  under  the 
Contract  Woric  Hours  and  Safety 
Standards  Act  (except  matters 
pertaining  to  safety). 

3.  Composition.  The  Wage  Appeals 
Board  shall  consist  of  three  public 
members,  one  of  whom  shall  be 


designated  Chairman.  The  Members  of 
the  Board  shall  be  appointed  by  the 
Secretary  of  Labor,  and  shall  be  selected 
upon  the  basis  of  their  qualifications 
and  competence  in  matters  within  the 
authority  of  the  Board.  The  Secretary 
may  also  appoint  one  additional  Senior 
or  Alternate  Member,  who  shall  perform 
such  duties  as  are  assigned  by  the 
Chairman.  However,  the  Board  shall  sit 
hear  cases,  render  decisions  and 
perform  all  other  functions  only  in 
panels  of  3  or  fewer  Members  (whether 
or  not  including  a  Senior  or  Alternate 
Member)  assigned  by  the  Chairman. 

4.  Terms  of  the  Members. 

a.  Of  the  initial  appointments  of 
Members  of  the  Wage  Appeals  Board 
pursuant  to  this  Order,  the  Member 
designated  Chairman  shall  be  appointed 
for  a  term  not  to  exceed  3  years,  one 
Member  shall  be  appointed  for  a  term 
not  to  exceed  2  years,  and  one  Member 
shall  be  appointed  for  a  term  not  to 
exceed  1  year.  Thereafter  each  member 
shall  be  appointed  for  a  term  not  to 
exceed  2  years,  except  that  an 
individual  chosen  to  fill  a  vacancy  shall 
be  appointed  for  the  unexpired  term  of 
the  Member  replaced. 

b.  A  Senior  or  Alternate  Member  shall 
be  appointed  for  a  term  not  to  exceed 
some  specific  time  period,  in  the 
discretion  of  the  Secretary. 

c.  Appointment  of  a  Member  of  the 
Board  to  a  term  not  to  exceed  some  time 
period  shall  not  affect  the  authority  of 
the  Secretary  to  remove,  in  his  or  her 
sole  discretion,  any  Member  at  any  time. 

d.  A  vacancy  in  the  membership  of  the 
Board  shall  not  impair  the  authority  of 
the  remaining  Member(s)  to  exercise  all 
the  powers  and  duties  of  the  Wage 
Appeals  Bo«ud. 

5.  Voting.  The  Chairman  of  the  Board 
may,  in  his  discretion  designate  himself 


or  any  other  Member  of  the  Board  to 
dadde  any  appeal  provided  the 
interested  persons  or  parties  in  the 
appeal  have  consented  to  the 
diqwsition  of  the  appeal  in  this  manner. 
The  Chairman  may  also  direct  that  any 
appeal  may  be  decided  by  the  full  Board 
(but  not  to  exceed  panels  of  3  Members). 
When  an  appeal  is  decided  by  three 
Members  of  the  Board,  a  majority  vote 
shall  be  necessary  for  decision.  Any 
decision  in  any  other  matter  and  the 
issuance  of  any  procedural  rules  under 
section  7  shall  also  be  by  a  majority 
vote,  except  that  a  decision  to  hear  any 
appeal  may  be  by  one  Member. 

6.  Location  of  Board  Proceedings.  The 
Board  shall  hold  its  proceedings  in 
Washington.  DC  unless  for  good  cause 
the  Board  orders  that  proceedings  in  a 
particular  matter  be  held  in  another 
location. 

7.  Rules  of  Practice  and  Procedure. 
The  Board  shall  prescribe  such  rules  of 
practice  and  procedure  as  it  deems 
necessary  or  appropriate  for  the  conduct 
of  its  proceedings.  The  rules  which  are 
prescribed  in  29  CFR  part  7  as  of  the 
date  of  this  Order  shall  govern  the 
proceedings  of  the  Board  until  changed. 

8.  Departmental  Counsel.  The 
Solicitor  of  Labor  shall  provide  counsel 
to  represent  the  Assistant  Secretary  for 
Employment  Standards  in  proceedings 
before  the  Board. 

9.  Directives  affected.  This  order 
supersedes  Secretary's  Order  No.  24-70, 
dated  October  7. 1970. 

la  Effective  date.  This  Order  is 
effective  immediately.  Oanuary  18. 
1991). 

Rodarick  A.  DsAimeot 
Acting  Secretary. 

[FR  Doc  91-2431  Filed  1-31-91:  &-45  am] 
coocais-is 


Friday    » ■ -' 
February  1,  1M1 


Part  VI 


Department  of 
Justice 


Bureau  of  Prisons 


28  CFR  Parts  511,  540,  541 
Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Security  Level 
Designations;  Interim  Rule 
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DEPAflTMENT  OF  JUSTICE 

BmMi  of  Pvtooiw 

2tCFR  Parts  S1 1,540,  Ml 

Conlral,  CuMody,  Cars,  Traatniant  and 
kHUmntkm  nUtwiMtt  UmttMliv  *  ^>'^ 


r:  Bureau  of  Prisoiu,  Justice. 
/ICTION:  Interim  rule. 


r:  In  this  document,  the  Bureau 
of  Prisons  is  amending  several  of  its 
rules  on  Control  Custody,  Care, 
Treatment  and  Instruction  of  Inmates,  to 
reflect  changes  in  the  Bureau's 
nomenclature  regarding  the  security 
levels  of  its  institutions.  Previously,  the 
Bureau  ranked  many  of  its  institutions 
according  to  six  seouity  levels,  ranging 
from  Security  Level  1  (lowest  security) 
to  Security  Level  6  (highest  security). 
Other  special-purpose  institutions,  not 
rated  according  to  security  level,  were 
called  "Administrative.''  The  Bureau  has 
now  collapsed  those  seven 
classifications  into  just  classificatioas — 
Minimum.  Low,  Medium,  High,  and 
Administrative.  Those  Bureau 
regulations  which  differentiated  certain 
policy  decisions  according  to  an 
institution's  security  level  are  hereby 
being  modified  to  reflect  the  new 
nomenclature.  This  change  is  intended 
to  better  set  fcMlh  the  varioiu  types  of 
facilities  opnated  by  tba  Bureau  of 
Prisons  and  to  better  relact  rhimgp* 
affecting  classification  and  placement  of 
inmates. 

OA-m:  Effective  February  1, 1991. 
Comments  doe  by  March  18, 1991. 
AOonnsaa:  Office  of  General  Counsel 
Bureau  of  Prisons.  HOLC  room  754.  320 
First  Street  ^fW..  Washfagtoa  DC 
20534. 

TON  RMTNHI  MmMMSIOII  CONT ACR 

Roy  Nanovic,  Office  of  General  Counsel. 
Bureau  of  Priseiw,  pkoaa  (SOB)  9V-9atZ 
aumaMaNTARV  wowMswoa  The 
Bureau  of  Prisons  implemented  its 
current  Security  Designation  and 
Custody  Classification  System  in  1962. 
Since  that  time,  numerous  changes  have 
occurred-  e.g.,  in  the  characteristics  of 
the  inmate  population  for  which  the 
system  was  designed,  and  in  the  nature 
and  missions  of  our  institutions.  Based 
on  these  matters,  the  Biveau  has 
determined  that  management  changes  in 
the  method  of  institution  stratification 
are  now  appropriate  to  better  define  for 
staff,  inmates,  and  the  public  the  various 
types  of  facilities  operated  by  the 
Bureau  of  Prisons  and  to  better  reflect 
the  reality  of  our  Institutioos'  security 
features.  For  the  most  part  inmates  will 
be  unaffected  by  these  changes. 


However,  some  iaiaatts  currently  inaur 
lowier  security  hni  institutions  may 
IM  their  tesMaflms  redesignated  as  a 
''medium"  security  level  facility  and 
required  to  follow  the  more  stringent 
procedures  for  correspondence  and 
visiting  heretofore  existing  for  secusHSr 
level  4,  5,  and  0,  and  administrative 
institutions.  These  inmates,  however,  as 
do  other  Bureau  of  Prisons  inmates^ 
receive  a  program  review  at  least  oacs 
every  180  days.  The  inmate's  institufloB 
designation  will  be  considered  at  tha 
program  review,  and  where  approprisls. 
a  redesignation  will  be  considered.  Is 
addition,  any  inmate  who  is  dissatiiAad 
with  his  or  her  institution  designatiaa  Is 
able  to  file  a  request  for  administratfss 
remedy  under  the  provisions  of  28 
part  542. 

Based  on  the  above  managasent 
revision  and  in  order  to  updais 
references  in  its  regulations  Is 
institution  security  levels,  the 
Prisons  is  amending  its  rules  on 
procedures  for  searching  visitors, 
correspondence,  inmate  discipline 
special  housing,  and  visiting.  A 
summary  of  the  specific  changes 
follows. 

A  final  rule  on  procedures  for 
searchfag  visMacs  sras  published  in  As 
Federal  Rsgistsr  November  1, 1984  f* 
FB  44056)  and  amended  July  18. 198t  (51 
FR  26126).  In  §  511.12.  paragraph  (d)  is 
amended  to  state  that  the  Warden  may 
antteiias  s  siaaal  search  (visual 
inspeetfen  ef  ^  bsdjr  surfaces  and 
cavities)  of  a  visiter  as  a  prerequiste  to 
vWt  as  tamals  is  a  medium  or  higk 
security  level  institution  or 
administrative  institution.  Previously, 
die  pan^aykstalKi  that  the  Wardsa 
could  authorize  such  a  search  at  a 
Security  Level  IV,  V.  VI  or 
adarialstiattve  iaattlution.  In  additisn. 
tkia  psragniih  ia  aaended  by  revia^ 
the  word  Ve-tnal"  »  "pretrial "  (m 
edftoria  ooasislBncy. 

A  final  rake  es  osirespondence  wss 
published  in  die  Fedscsl  Registn 
October  1, 1985  (50  FR  40106).  In 
i  540.14.  paragraph  (b)  is  amended  Is 
state  that  outgoing  maU  in  minimuaaanri 
low  security  level  institutions,  and  off 
pretrial  detainees  in  all  institutional 
be  sealed  by  the  inmate  and  sent  sat 
unopened  and  unin^iected.  Previaaaiy. 
the  paragraph  stated  that  outgoinffadi 
in  Security  Level  1. 2.  and  3  could  be 
sent  sealed.  In  1 540.14.  paragraph.  |4  is 
amended  to  state  that  outgoing  maff  in 
medium  and  high  security  level 
institutions,  and  administrative 
institutions,  except  "special  mail"  and 
mail  from  pretrial  detainees,  may  naibe 
sealed  by  the  Inmate  and  may  be  mmt 
and  inspected  by  staff.  Previously.  t» 


parvyaph  stated  that  except  for 
"qpadU  mail",  outgoing  mail  could  not 
ba  aaaled  in  security  level  4. 5.  and  6 
and  adtaiinistrative  institutions,  and  may 
ks  ftHfected  and  read  by  staff. 

A  inal  rule  on  visiting  regulations 
was  yablished  in  the  Fedecal  Raf^at 
|aas  It  1980  (45  FR  44220)  and  amended 
1988  (51  FR  28126).  In  |  54a41. 
(a)  is  amended  to  state  that 
of  minimum  and  low 
eeeerily  Hevels  may  permit  visits  beyond 
tha  aantfity  perimeter,  but  always  under 
aupetsbion  of  staff.  Previously,  the 
parapaph  had  stated  that  institutions  of 
Levels  1,  2,  and  3  may  permit 
beyond  the  security  perimeter,  but 
'  supervision  of  staff.  In 
I  SMtAI.pangraph  (b)  is  amended  to 
alals  iiat  institutions  of  medium  and 
M|b  security  levels,  and  administrative 
hutfliillons  may  establish  outdoor 
viaidag.  but  it  will  always  be  inside  the 
perimeter  and  always  under 
ion  of  staff.  Previously,  the 
ph  had  stated  that  institutions  of 
Secnrty  Levels  4, 5,  and  6  and 
strative  Institutions  may 
sh  outdoor  visiting,  but  it  will 
be  inside  the  security  perimeter 
and  always  under  supervision  of  staff. 
Is  I  SI0.44.  paragraph  (c)(1)  is  amended 
Isiesise  the  phrase  "Security  Level  1-3" 
as  "Minimum  and  Low  Security  Level", 
and  paragraph  (c)(2)  is  amended  to 
revise  the  phrase  "Security  Level  4-4" 
^  ">*~»t'-»  and  High  Security  Level". 
A  insi  sale  on  Inmate  Discipline  and 
^>ecial  Hassing  Units  was  published  in 
*■  redarat  Setter  January  5. 1988  (53 
R  WB]  and  amended  October  17, 1988 
(53 II 40688)  and  September  22. 1989  (54 
FR  ane7  and  38095).  In  1 541.22. 

ph  (a)(6)(i)  is  amended  to  state 
ki  miniminn,  low,  medium,  high,  and 
adMdstrative  type  institutions,  with  the 
ansaytion  of  the  United  States 
ftnttsntiary.  Marion.  Illinois,  staffs 
aaAaarily  within  90  days  of  an  inmate's 
flaeament  in  post-disciplinary 
detaadon,  shaU.  except  for  {netrial 

either  return  the  imnate  to  the 
inmate  populatloo  or  request 
■atlnnnl  level  assistance  to  effect  a 

a  more  suitable  institution, 
the  rule  stated  that  the 
rerpfcfimwnt  applied  to  Security  Level  1 
Uiiaauli  5  and  administrative  type 
hadlutlons.  This  is  not  a  significant 
change,  since  the  U.S.  Penitentiary, 
on,  Illinois,  was  previously  the  only 
ty  Level  6  InstltutlotL  In  1 541.22. 
paragraphs  (a)(e)(iii)  is  amended  t6  state 
tint  staff  at  the  U.S.  Penitentiary, 
ItalMK  Hkiois.  will  attempt  to  adhere 
to  Aa  9CKdiy  limit  for  an  imnate's 
fa  post-disdplinary 
Previously,  the  rule  stated 
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that  staff  in  Security  Level  6  institutions 
would  adhere  to  the  limit  Again,  since 
Marion  was  the  only  Security  Level  6 
institution,  this  is  not  a  significant  rule 
change.  In  S  541.22.  paragraph  (a)(6)(iv) 
is  amended  to  state  that  the  appropriate 
Regional  Director  and  the  Assistant 
Director,  Correctional  Programs 
Division,  shall  review  for  the  purpose  of 
making  a  disposition,  the  case  of  an 
inmate  at  the  United  States  Penitentiary, 
Marion,  Illinois,  not  transferred  from 
post-disciplinary  detention  within  the 
90-day  time  frame  specified  in 
paragraph  (c)  of  this  section.  Previously, 
the  rule  stated  that  such  reviews  were 
done  at  Security  Level  6  institutions. 
Again,  since  Marion  was  the  only 
Security  Level  6  institution,  this  is  not  a 
significant  rule  change. 

Because  these  momfications  are 
based  on  changes  in  the  Bureau's 
security  level  nomenclature  and  have 
been  determined  appropriate  for  the 
effective  management  of  the  Biueau  of 
Prisons,  the  Bureau  finds  good  cause  for 
exempting  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
comment  and  delay  in  effective  date. 
While  the  Bureau  believes  it  is 
necessary  to  implement  these  changes 
immediately,  the  Bureau  4s  publishing 
the  procedures  as  an  interim  rule  in 
order  to  invite  pubUc  comment 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  the  previously  cited  address. 
These  comments  will  be  considered 
before  the  rule  is  finalized. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  E.0. 122291.  After  review  of 
the  law  and  regulations,  the  Director, 
Bureau  of  Prisons  has  certified  that  this 
rule,  for  the  purpose  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  28  CFR  Parts  511, 540, 
and  541 

Prisoners. 

Dated:  January  29, 1991. 
J.  Michad  Qulnlaii, 
Director,  Bureau  ofPriaona. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(q),  part  511  in 
subchapter  A  of  28  CFk,  chapter  V. 
parts  540  and  541  in  subchapter  C  of  28 
CFR,  chapter  V,  are  amended  as  set 
forth  below. 


S(it>chaptar  A— Oanaral  Managsfflsnt 
and  Administrstlon 

PART  511— GENERAL  MANAGEMENT 
POLICY 

1.  The  authority  citation  for  28  CFR 
part  511  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301: 18  U.S.C.  751, 752, 
1791. 1792, 1793.  30Sa  3621.  3622.  3624.  4001. 
4012. 4042. 4081. 4082  (Repealed  as  to  conduct 
occurring  on  or  after  November  1, 1987), 
5006-5024  (Repealed  October  12, 1984  as  to 
conduct  occurring  after  that  date),  5039;  28 
U.S.C.  500. 510;  28  CFR  0.95-0.99, 6.1. 

2.  In  §  511.12,  paragraph  (d)  is  revised 
to  read  as  follows: 

§511.12    Procedures  for  searching 


(d)  The  Warden  may  authorize  a 
visual  search  (visual  inspection  of  all 
body  surfaces  and  cavities)  of  a  visitor 
as  a  prerequisite  to  a  visit  to  an  inmate 
in  a  medium  or  high  security  level 
institution,  or  administrative  institution, 
or  in  a  pretrial  or  in  a  jail  (detention) 
unit  within  any  security  level  institution 
when  there  is  reasonable  suspicion  that 
the  visitor  possesses  contraband  or  is 
attempting  to  introduce  contraband  into 
the  institution. 

•  •        *        *        • 

Subchapter  C— Institutional 
Management 

PART  540— CONTACT  WITH  PERSONS 
IN  THE  COMMUNITY 

3.  The  authority  citation  for  28  CFR 
part  540  is  revised  to  read  as  follows, 
and  all  other  authority  citations  within 
the  part  are  removed: 

Authority:  5  U.S.C.  301.  551. 552a;  18  U.S.C. 
3621,  3622.  3624.  4001,  4042.  4061.  4062 
(Repealed  as  to  conduct  occurring  on  or  after 
November  1. 1087],  5006-5024  (Repealed 
Octolier  12, 1984  as  to  conduct  occurring  after 
that  date),  5039:  28  U.S.C.  509.  510;  28  CFR 
0.9S-a99. 

4.  In  i  540.14,  the  introductory  text  of 
paragraph  (b)  is  amended  by  revising 
the  first  sentence,  and  paragraph  (c)  is 
revised  to  read  as  follows: 

{  540.14   Qeneral  cofrespondence. 

(b)  Outgoing  mail  in  minimum  and  low 
security  level  institutions,  and  of  pretrial 
detainees  in  all  institutions,  may  be 
sealed  by  the  inmate  and  sent  out 
unopened  and  uninspected. 

•  «        •        *        • 

(c)  Outgoing  mail  in  medium  and  high 
security  level  institutions  and 
administrative  institutions,  except 


"special  mail"  and  mail  from  pretrial 
detainees,  may  not  be  sealed  by  the 
inmate  and  may  be  read  and  inspected 
by  staff. 

•       •       •       •       • 

5.  In  S  540.41,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

S  540.41    VtaMnafacMMss. 


(a)  Institutions  of  minimum  and  low 
security  levels  may  permit  visits  beyond 
the  security  perimeter,  but  always  under 
supervision  of  staff. 

(b)  Institutions  of  medium  and  high 
sectuity  levels,  and  administrative 
institutions  may  establish  outdoor 
visiting,  but  it  will  always  be  inside  the 
security  perimeter  and  always  under 
supervision  of  staff. 


{540.44   [Amended] 

6.  In  S  540.44,  paragraph  (c)(l]  is 
amended  by  revising  the  phrase 
"Security  Level  1-3"  to  read  "Minimum 
and  Low  Security  Level",  and  paragraph 
(c)(2)  is  amended  by  revising  the  phrase 
"Security  Level  4-6"  to  read  "Medium 
and  High  Security  Level". 

PART  541— INMATE  DISCIPUNE  AND 
SPECIAL  HOUSING  UNITS 

7.  The  authority  citation  for  28  CFR 
part  541  is  added  to  read  as  follows,  and 
all  other  authority  citations  within  the 
part  are  removed: 

Authority:  5  U.S.C  301;  18  U.S.C.  3621.  3622, 
3624.  4001.  4042,  4061.  4062. 4161-4166 
(Repealed  as  to  conduct  occurring  on  or  after 
November  1. 1987).  5006-5024  (Repealed 
October  12. 1964  as  to  conduct  occurring  after 
that  date).  5039;  28  U.S.C.  509.  510:  28  CFR 
0.95-0.99. 

$541.22   [Amended] 

a  In  S  541.22,  paragraph  (a)(6)(i)  is 
amended  by  revising  the  phrase 
"Security  Level  1  through  5  and  in 
Administrative  type  institutions."  to 
read  "minimum,  low.  medium,  high,  and 
administrative  type  institutions,  with  the 
exception  of  the  United  States 
Penitentiary,  Marion,";  paragraph 
(a)(6)(iii)  is  amended  by  revising  the 
opening  words  "In  Security  L«vel  6 
institutions,  stafT'  to  read  "Staff  at  the 
United  States  Penitentiary,  Marion."; 
and  paragraph  (a)(6)(iv)  is  amended  by 
revising  in  the  first  sentence  the  phrase 
"in  a  Security  Level  6  institution"  to 
read  "at  the  United  States  Penitentiary, 
Marion,". 
[FR  Doc  91-2440  Filed  1-31-01: 645  am] 
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CONGRESSIONAL  BUDGET  OFFICE 

Transmittal  of  Sequestration  Preview 
Report  for  Flecai  Year  1M2  to 
ConQreee  and  ttie  Office  of 
ManaQefnent  and  BudQet 

Pursuant  to  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  section 
254(b).  the  Congressional  Budget  O^ice 
hereby  reports  that  it  has  submitted  its 
Sequestration  Preview  Report  for  Fiscal 
Year  1982  to  the  House  of 
Representatives,  the  Senate,  and  the 
Office  of  Management  and  Budget. 
Staalsy  L  Grain. 

Director.  Office  of  Intergovernmental 
Relations,  Congressional  Budget  Office. 
[FR  Doc  91-2579  Filed  1-30-91:  4:01  pm) 
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DEPARTMENT  OF  TRANSPORTATION 


23CFRPart<M 
(FHWA  Doctat  New  tl-IO] 
RM212S-AC72 

Truck  Sin  end  Weight;  Orooiedery 


:  Federal  Highway 
Administration  (FHVVA),  DOT. 
ACTION:  Emergency  rule. 


r.  The  Federal  Highway 
Administration  is  amending  its  vehicle 
length  limitation  rules,  effective 
immediately,  to  designate  as  specialized 
equipment  a  truck  tractor  equipped  with 
a  dromedary  box,  deck,  or  plate  not 
more  than  65  inches  in  length  when  used 
in  combination  with  a  semitrailer  to 
transport  certain  munitions  for  use  by 
the  Department  of  Defense  (DOD).  To 
meet  military  obligations  and  to  avoid 
unnecessary  danger,  shells  containing 
explosives  are  loaded  onto  semitrailers 
while  the  fuses  are  placed  in  the 
dromedary  box  on  the  tractor.  This 
emergency  rule  applies  only  to  truck 
tractors  equipped  with  dromedary 
boxes,  plates,  or  decks  used  as  part  of  a 
vehicle  combination  transporting  Class 
A  or  Class  B  explosives  for  DOD.  The 
effect  of  this  rule  is  to  preempt  States 
from  imposing  an  overall  length  limit  on 
such  vehicle  combinations. 
DATES:  This  emergency  rule  is  effective 
January  3a  1991.  and  will  remain  in 
effect  until  August  1. 1901.  Comments  on 
this  rule  must  be  received  on  or  before 
April  2. 1991. 

AOONlsseS:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  91-ia 
Federal  Highway  Administration.  Room 
4232,  HCC-10.  Office  of  Chief  Counsel. 
Federal  Highway  Administration,  400 
Seventh  Striset.  SW.,  Washington.  DC 
20590.  Commenters  may.  in  addition  to 
submitting  "hard  copies"  of  their 
comments,  submit  a  floppy  disk  (either 
1.2Mb  or  360Kb  density)  in  a  format  that 
is  compatible  with  word  processing 
programs  WordPerfect  or  WordStar.  All 
commonts  received  will  be  available  for 
exair..      "on  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t, 
Monday  through  Friday  except  legal 
holidays.  Those  desiring  notihcation  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 
rem  pumtnui  mfonmation  contact: 
Mr.  Tom  Klimek,  Office  of  Motor  Carrier 
Information  Management  and  Analysis 
(202-366-2212)  or  Mr.  Charles  Medalen, 
Office  of  Chief  Counsel  (202-366-1354). 
Federal  Highway  Administration.  400 


Seventh  Street  SW..  Washington.  DC 
2060a  Office  hours  are  ftt)m  7:54  msa.  to 
4:15  pjn„  e.t.,  Monday  through  Friday, 
except  legal  holidays. 
SUeetUKNTANV  INTOIIMATION.  The 
FHWA  has  broad  authority  under 
section  411(d)  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA)  (Pub.  L  97-424.  Title  IV.  January 
6. 1983. 96  Stat  2097,  2150-2160,  codified 
at  49  U.S.C  App.  2311(d)  (1988))  to 
designate  specialized  equipment.  Such 
equipment  may  operate  on  the  National 
Networic  (NN)  of  highways  listed  in  23 
CFR  part  658.  appendix  A,  to  the  same 
extent  as  all  other  STAA  vehicles.  The 
agency  has  designated  truck  tractors 
equipped  with  dromedary  boxes  in 
lawftil  operation  on  December  1. 1982, 
as  specialized  equipment  (Final  rule.  49 
FR  23302.  June  5. 1984,  codified  at  23 
CFR  65&13(f)  (1900)).  That  rule  was 
subsequently  interpreted  as  including 
dromedary  decks  and  plates,  in  addition 
to  boxes  (Final  rule,  55  FR  4996, 
February  13, 1990). 

North  American  Transportation 
Consultants,  Inc.  (NATC)  has  petitioned 
the  FHWA  on  behalf  of  certain  motor 
carriers  of  explosives  for  rulemaking  to 
designate  the  dromedary  boxes  they  use 
as  specialized  equipment.  These  carriers 
transport  shells  for  the  Department  of 
Defense.  Under  DOT  regulations.  Qass 
A  and  B  explosives,  such  as  shells,  must 
be  transported  separately  from  the  fuses 
or  detonators  that  are  installed  prior  to 
firing  (49  CFR  177.848  (1989)).  The 
carriers,  therefore,  typically  transport 
the  shells  on  semitrailers  while  carrying 
the  less  bulky  fuses  in  a  dromedary  box 
attached  to  the  truck  tractor.  The 
petition  in  effect  requests  that  the 
FHWA  drop  the  December  1, 1982. 
grandfather  date  in  the  present  rule,  and 
allow  these  carriers  to  operate  new 
dromedary  equipment. 

The  issues  involved  in  NATC's 
petition  are  complex,  and  the  agency 
has  not  completed  its  evaluation  of  the 
legal  and  practical  implications  of 
expanding  the  dromedary  box  rule. 
However,  it  has  come  to  our  attention 
that  certain  States  have  recently  issued 
citations  to  munitions  carriers  for 
operating  overlength  vehicles.  Those 
citations  are  consistent  with  current 
Federal  rules  because  many  of  the 
dromedary  boxes  used  by  munitions 
carriers  were  not  in  operation  on 
December  1. 1982. 

In  view  of  the  extreme  urgency  of 
expediting  the  movement  of  munitions 
destined  for  United  States  forces  in  the 
Persian  Gulf,  the  FHWA  has  decided  to 
issue  an  emergency  rule  valid  for  6 
months.  Part  658  prohibits  the  States 
imm  imposing  an  overall  length  limit  on 


a  combination  vehicle  consisting  of  a 
truck  tractor  equipped  with  a  dromedary 
box  that  complies  with  this  rule  and  a 
semitrailer.  This  rtile  will  therefore 
enable  munitions  carriers  using  tractors 
with  dromedary  boxes,  decks,  or  plates 
not  more  than  65  inches  in  length  to 
operate  freely  on  the  NN  during  the  next 
6  months.  This  rule  does  not  constitute  a 
final  decision  on  the  merits  of  the  NATC 
petition. 

Because  of  the  urgency  of  maintaining 
the  flow  of  military  supplies  to 
Operation  Desert  Storm,  the  FHWA  has 
determined  pursuant  to  5  U.S.C.  553(b) 
(1988)  that  it  has  good  cause  to 
promulgate  this  rule  without  prior  public 
notice  or  opportunity  for  comment. 

Rulemaking  Analyses  and  Notices 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  the 
agency  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FHWA  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  rule  does  not  constitute  a  major 
rulemaking  action  under  Executive 
Order  12291.  nor  is  it  a  significant 
rulemaking  under  the  regulatory  policies 
and  procedures  of  the  DOT.  It  is 
consistent  with  DOT  regulatory  policiea 
and  procedures  and  Executive  Order 
12291  to  promulgate  an  emergency  rule. 
We,  nevertheless,  are  giving  the  public 
an  opportimity  to  comment  after 
promulgation  of  the  rule. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the  ' 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Domestic  Assistance 
Program  Number  20.205.  Highway 
Planning  and  Construction.  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Fedcoral  programs  and  activities  apply  to 
this  program. 
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Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperworic  Reduction  Act.  44 
U.S.C.  3501  e/ 569. 

List  of  SubjecU  in  23  CFR  Part  658 

Grant  programs — ^Transportation, 
Highways  and  roads.  Motor  carriers. 

Issued  on:  January  30. 1991. 
TJ).LarsoD. 
Adminiatrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  chapter  I  of  title  23, 
Code  of  Federal  Regulations,  part  658  as 
set  for*ii  below. 


PART  65S— TRUCK  SIZE  AND  WEIGHT. 
ROUTE  DESIQNATIONS-LENQTH, 
WIDTH  AND  WEIGHT  UMITATIONS 

1.  The  authority  citation  for  23  CFR 
part  658  continues  to  read  as  follows: 

Audiotity:  Sees.  133.  411, 412. 413.  and  416 
of  Public  Law  97-424.  96  Stat  2097  (23  U.&C 
127;  48  U.S.C.  App.  2311,  2312,  2313,  and 
231Q,  as  amended  by  Public  Law  9&-17, 97 
Stat  59.  and  Public  Uw  96-554. 98  Stat  2829; 
23  U.S.C.  315;  and  49  CFR  1.48. 

2.  Section  658.13(f)  is  amended  by 
designating  the  current  text  as 
paragraph  (f)(1)  and  by  adding 
paragraph  (f)(2)  to  read  as  follows: 

9658.13    Length. 


(f)(1)  •  *  • 

(2)  A  truck  tractor  containing  a 
dromedary  box.  deck,  or  plate  and 
operating  as  part  of  a  truck  tractor 
semitrailer  combination  may  operate  on 
the  National  Network  until  August  1. 
1991  provided: 

(i)  The  dromedary  box.  deck,  or  plate 
is  not  more  than  65  inches  in  length;  and 

(ii)  The  combination  vehicle  pulled  by 
the  truck  tractor  containing  the 
dromedary  box.  deck,  or  plate  is 
transporting  Class  A  or  Class  B 
explosives  for  the  U.S.  Department  of 
Defense. 

[FR  Doc  91-2609  Filed  1-31-91;  11:09  am] 
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The  President 


Presidential  Determination  No.  91-18— 
Presidential  Determination  Under  Section 
402(c)(2)(A)  off  tlie  Trade  Act  off  1974,  as 
Amended— Bulgaria 

Presidential  Determination  No.  91-19-^ 
Presidential  Determination  Under  Section 
402(c)(2KA)  off  the  Trade  Act  off  1974,  as 
Amended— Mongolia 


4168 


Fedsral  Regiater 

Vol.  66.  No.  22 

Friday,  February  1,  1991 


Presidential  Documents 


Title  3— 

The  President 


Presidential  Detenniiiaticm  No.  91-18  of  lanuary  22,  1991 

Presidential  Determination  Under  Section  402(c)(2)(A)  of  the 
Trade  Act  of  1974,  as  Amended— Bulgaria 


Memorandum  tat  tiie  Secretary  of  State 

Pursuant  to  section  402(c)(2)(A)  of  the  Trade  Act  of  1974,  as  amended  (the 
"Act")  (19  U.S.C  2432(c)(2)(A)),  I  detennine  that  a  waiver  by  Executive  order 
of  the  appUcation  of  subsections  (a)  and  (b)  of  section  402  of  the  Act  with 
respect  to  Bulgaria  will  substantially  promote  the  objectives  of  secticm  402. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Fednal 
Register. 


(FR  Doc  91-2840 
Filed  1-31-91:  11:42  am] 
Billing  code  3195-<n4b( 


THE  WHITE  HOUSE. 
Washington,  January  22,  1991. 


^V" 


Editorial  acta:  For  the  President's  message  to  the  Congress  and  the  Executive  order  on  trade  wiA 
Bulgaria,  see  pp.  89  and  70  of  vol.  4  of  die  Weekly  Compilation  of  Presidential  Documents. 
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Presidential  Documents 


Presidential  DeterminatifHi  No.  91-19  of  January  23.  1991 

Presidential  Determination  Under  Section  402(c)(2)(A)  of  the 
Trade  Act  of  1974,  as  Amended— Mongolia 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  402(c)(2i{A)  of  the  Trade  Act  of  1974,  as  amended  (the 
"Act")  (19  U.S.C.  2432(c)(2)(A)).  I  determine  that  a  waiver  by  Executive  order 
of  the  application  of  subsections  (a)  and  (b)  of  section  402  of  the  Act  with 
respect  to  Mongolia  will  substantially  promote  the  objectives  of  section  402. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Re^ster. 


(FR  Doc.  91-2650 
Filed  1-31-ei;  11:43  am] 
Billing  code  319S-01-M 


THE  WHITE  HOUSE,  (y 

Washington,  January  23,  1991. 


Editorial  note:  For  the  President's  remaries  following  discussions  with  President  Ochirbat  of 
Mongolia,  see  the  Weekly  Compilation  of  Presidential  Documents  (vol.  27,  p.  70).  For  the 
President's  message  to  the  Congress  and  the  Executive  order  on  trade  with  Mongolia,  see  p.  72  of 
the  same  issue. 
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DEPARTMENT  OF  ENERGY 

FM«ral  Energy  Regulatory 
Commission 

leCFR  Pari  271 
[Docket  NaRM80-531 

Maximum  Lawful  Price  and  Inflation 
Adjustments  Under  ttie  Natural  Gas 
PoHcyAct 

AOINCV:  Federal  Eaet^  RaffilatoBy 
Commiasioa. 

ACTION:  Final  role;  order  of  tke  Dinctae. 
OPPR. 

Suhmary:  Pursuant  to  the  awthoiity 
ddegated  by  18  CFR  375.3a7(c)(ll.  the 
Director  of  ihe  Office  of  Rpdme  and 
Producer  Regulation  revises  and 
publisbcs  the  maximum  lawfiit  prices 


preecrioefi  UKteT' rtu^f  ot  in^  Natural 
Gas  Policy  Act  CNGPA)  for  the  months 
of  February,  March,  April,  1991.  Section 
10lB>X^  of  the  NGPA  requires  that  the 
Cominission  compute  and  pubHsh  the 
maximum  lawful  prices  before  the 
hpgjnning  q£  each  "»A"th  fpt  which.  the 

EFFECnVE  DATE  February  1, 1991. 
KN»  nmTHOI  MKMMATIOWCONTACR 
Garry  L  Penix,  (202)  208-0622. 
•UPPLEMCNTAIiY  mFOmiATION: 

Order  of  the  Director,  OPPR 

Issued  January  29, 1991. 

Section  iein>HA>  of  the  Natural  Gee 
Policy  Act  of  1978  (NGPA)  requires  that 
the  Commission  compute  and  make 
available  ■nadonan  kwful  prkxs  and 
inflation  ad)astmenta  prescribed  in  Title 
I  of  the  NGPA  before  the  beginning  of 
any  month  for  which  such  figures  {4)ply> 

Pursuant  to  thiamquirement  and 
S  375.307(c]{l)  of  the  Commission's 
regulations,  vvduch  delegates  the 
pidiUcatioD  of  such  prices  and  inilatien 
adjustments,  to  the  Diiector  of  the  Office 
of  Pipeline  and  Producer  Regulation,  the 
maximum  lawful  prices  for  the  moo^ 
of  February,  March,  April,  1991,  are 
issued  by  the  publication  of  the  price 
tables  for  the  applicable  quarter.  Priciag 
tables  are  found  in  {  271.101(a)  of  the 

lABlf.  [^NATURAL  GAS  CEIUNQ  PRICES 
[Othv  That  NQPA  SMttons  ie«  and  108(a)} 


Conuuissiun's  regulations.  Table  I  of 
S  271.101(a]  specifies  the  naxisuim 
lawful  prices  for  gas  sab|ect  to  NGPA 
sectiene  192, 198(bKl>,  ie5(b]T3>. 
10e(b)(t)(B),  107(c)t5);  108  and  109.  Table 
U  ot  i.2TLiOiia\»f^&9»  A»  muuBuua 
lawM  prices  for  sections  104  and  108(a) 
of  the  NGPA.  TaMe  HI  of  1 27l.lQ2(e] 
contains  the  inflation  adjustment 
factors.  The  maximum  lawful  prices  and 
the  inflation  adjustment  betors  fier  the 
periods  priw  to  Febmary,  1991,  are 
found  in  the  tables  in  §S  271.101  and 
271.102. 

list  Of  Subjects  IB  18  CFR  Part  271 

Natural  ga& 

KeviD  P.  MaddeB; 

Director,  Office  of  Pipeline  and  Producer 
Ragulatioik 

PART  271— [AMENDED! 

1.  The  authority  citation  for  part  271 
continues  to  read  as  feRowr 

Aolhority:  NiaturalCas  Act.  15  D.S.C  717- 
717V«;  Dapartment  of  Energy  Organization 
Act  42  f7.S.C  7101-7352;  EO.  12009,  3  CFK 
1978  Comp..  p.  142;  Natiiral  Gat  Mlcy  Act  of 
1978.  IS  U.S.C  3301-3432. 

S  271.101    [Amended] 

2,  Section  271.101(a>  is  amended  by 
adding  the  maxiniuiu  lawful  priuvs  for 
February,  March,  April  1991,  in  Tables  I 

in. 
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I 


NGPA  sMtkm 


10^.. 


103*K1>- 
1«5(6H3T.. 

loewitBN 

107WW_ 
lOS^ 


1QB. 


Calagofy  o(  gas 


Naw  Natural  Gat.  Cartain  OCS  Gaa> . 

N^  Onakora  Pttiducdon  WMs* 

cxvong  uonraBs^. 


GasnedwadframTlaM 


natexar  Ga»*.. 


NssosMMMaa  CovafaoM 


llaifcimi  lawM  srioa  pof  MlitPtu  to 
daivafiaa  In— 


Fabnjary 


SKOse 

3.682 
5.723 
M06 
7.384 
8.485 
3M8 


laet 


S6.090 
3.691 
5.75t 
2.111 
7J62 
6.522 
3.054 


ApMISSt 


$8.t?t 
3.700 
iTTt 
2.118 
7.400 
8.550 
3.082 


>.-  -- '_9<'?"y**<L •^'»*f>  *•  1985,  fta  pitea  of  naturaf  gaa  flna»y  tlaiuiiiaiaa  to  t>a  new  naturaf  gag  un<«ef  lectlon  lOaM  was 
cononiaaiaiFw  fasMasoNB.) 


(Bfea  part  222  o(  fta 

.^^  .'V  1886^  aa*  Jill  Tv  1087.  itw  pitaeol  toia  whral  aaa  Itnajjr  dianninad  to  Iw  natural  gas  produced  from  a  rww,  onshore  producttort 
_,_  ..„.^  ^^'StSf^ff""^  (Saepail272  o(  the  Comrteionts  ragumons.)  Thus,  tor  an  months  succeedng  June  1987  putXicatton  o»  a  maxmum  laMtuI 
pncepar  mmjmt  unOi  WBPA  aac8on  te3(t9(2)  la  dtooorMnued. 

-  -■*  ?***  '7^-V^.tf'f^  tHttor  asfMnaas  soManSw  an  tBOHMr  naBMT  oanawttbe  raBdoaHii  lawful  prtoe  is  the  Mota-  oT  the  prica  paid  unfer  Sia 
gyycniiiM^jdMlrttorln«ia9na*ai>a»smrtiiiMa»iwMBrl^^ 

"^    .J!^  ^y**  ^-  Qwmanclng  January  1. 1985.  ma  price  oT  seme  Mrastato  roSower  gas  was  deregulated.  (See  pfvt  272  ol  the  Ck>mmiesion's  reguMena.) 
«TM»NMiriBRMiltMMpr«M  tor  OBhCtomallon  gas  Is  the  lesser  of  the  negotiated  contract  pnce  or  280%  of  me  price  specmadin  aubpwt  Cof  pert  271.  TTte 
rna>aoi% la eartaiwtas  Aar  Mar «.  W»  aaa wauSOCsawliaian  Odsr  Wo.  S19-A.  gee  §271388  c^tieCoinilaaiaiia i      ~ 
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Table  11— Natural  Gas  Ceiunq  Priccs:  NGPA  Sections  104  and  106(a) 

ISul)partO.  Part  271] 


Caltgoiy  of  natural  gM  and  lyp*  o(  Mia  or  oomract 


Poat-1974  gaK  ■  Al  preducara- 

1973-1974  Blannium  qbk 
Smaflpreduoar. 


Lafgar  praducaf .. 


:  Al  produoara.. 


Rafilacanianl  cufiaaci  gaa  of  laoomplailon  j 
Smal  produoaf « 


Laipaf  pfoduoar » 
Flowing  gaK 

Smal  pfoduoaf « 


Largar  pnduoar- 


Caftain  Ptnvitn  Baiin  \ 
SmaA  pfoduoar. 


Ijfga  pfoduoac. 


Cartain  Rocky  Mountain  gaa: 
Smafl  praduoar. 


Laiga  ptoduoac^ 


Cartain  AppaiacNan  Baain  I 


10-7-66. 


Ulnar  oonvacv .^*^,.. 

MMmum  rata  gaa: '  Al  produoara- 


Maidmum  lamful  pcica  par  MMBIu 

in— 


Fab.  1991 


$3,046 

2.569 

1.971 
1.129 

1.447 
1.105 

L730 

.615 

462 
.762 

.662 
.730 


J77 


Mar.  1991 


'  Prioaa  lor  nwvnufn  rata  gaa 
■  TNa  prica  may  aiao  ba 


in  tarma  ol  doNws  par  Md.  lalhanhan  MMBIu. 
lb  othar  calagoriea  of  gas  (saa  H  271.402  and  271.602). 


$3,054 

zjsn 

1.976 
1.132 

1.451 
1.106 

.732 
A17 


.784 


.732 


.378 


Apr.  1991 


$3,062 

2M1 
1J61 
1.136 

1.466 
1.111 

.734 
J619 


.766 


.734 
.700 
.379 


§  271.102 

3.  Section  271.102(c)  is  amended  by 
adding  the  inflation  adjustment  for  the 
months  of  February,  March,  April,  1091 
in  Table  m. 

Table  III— Inflation  Adjustment 


Month  of  DoHvofy 

Factor' 

1991: 
Fabwaiy 

Aprt... 

1.00247 
1.00247 
1.00247 

muMplad 

[FR  Doc  91-2483  Filed  2-1-91:  8:45  am] 
MLLMa  COM  an7-ai-« 

DEPARTMENT  OF  THE  TREASURY 

CuBtonw  SbtvIcb 

19CFRPart4 

[TAtl-ll] 

PtoMUTB  VmsbIs  of  SwHzartand 
Entlttod  to  CnMng  Ucwibm 

AOCNCV:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 


r  This  document  amends  the 
Customs  Regulations  by  adding 
Switzerland  to  the  list  of  countries 
whose  pleasure  vessels  may  be  issued 
U.S.  cruising  licenses.  Customs  has  been 
informed  that  yachts  used  and  employed 


exclusively  as  pleasure  vessels 
belonging  to  any  resident  of  the  U.S.  are 
allowed  to  arrive  at  and  depart  from 
Swiss  ports  and  cruise  in  the  waters  of 
Switzerland  without  being  subjected  to 
formal  entry  and  clearance  procedures. 
Therefore,  Customs  is  extending 
reciprocal  privileges  to  Swiss-flag 
pleasure  vessels. 
dates:  These  privileges  became 
effective  for  Switzerland  on  March  22. 
1990.  This  amendment  is  effective 
February  4. 1991. 

FON  nnrrNEii  MromiATiON  contact: 
Kristina  Ver  Steeg.  Carrier  Rulings 
Branch  (202-56fr-5706). 
SUPPLEMCNTAIIV  INTOMiATION: 

Background 

Section  4.94(a).  Customs  Regulations 
(19  CFR  4.94(a)),  provides  that  U.S. 
docimiented  vessels  «vith  a  recreational 
endorsement,  used  exclusively  for 
pleasure,  not  engaged  in  any  trade,  and 
not  violating  the  customs  or  navigation 
laws  of  the  U.S.,  may  proceed  from  port 
to  port  in  the  U.S.  or  to  foreign  ports 
without  entering  and  clearing,  as  long  as 
they  have  not  visited  hovering  vessels. 
When  returning  from  a  foreign  port  or 
place,  such  pleasure  vessels  are 
required  to  report  their  arrival  pursuant 
to  1 4.2,  Customs  Regulations  (19  CFR 
4.2). 

Generally,  foreign-flag  yachts  entering 
the  U.S.  are  required  to  comply  with  the 
laws  applicable  to  foreign  vessels 
arriving  at  departing  from,  and 
proceeding  between  ports  of  the  U.S. 
However,  as  provided  in  {  4.94(b), 


Customs  Regulations  (19  CFR  4.94(b)). 
pleasure  vessels  from  certain  countries 
may  be  issued  cruising  licenses  which 
exempt  them  from  formal  entry  and 
clearance  procedures  (e.g..  filing 
manifests,  obtaining  permits  to  proceed 
and  paying  entry  and  clearance  fees). 
Upon  arrival  at  each  port  of  entry  in  the 
U.S..  the  master  shall  report  the  fact  of 
arrival  to  die  appropriate  Customs 
office.  Yachts  or  pleasure  vessels  not 
carrying  passengers  or  merchandise  in 
trade  are  exempt  from  paying  tonnage 
tax  and  light  money  pursuant  to 
i  4.21(b)(5),  Customs  Regulations  (19 
CFR  4.21(b)(5)).  Cruising  licenses  are 
available  to  pleasure  vessels  of 
countries  which  extend  reciprocal 
privileges  to  U.S.  pleasure  vessels.  A  list 
of  these  countries  is  set  forth  in 
j  4.94(b). 

By  diplomatic  note,  the  Government  of 
Switzerland  informed  the  Department  of 
State  that  Switzerland  permits  U.S.-flag 
yachts,  used  exclusively  as  pleasure 
vessels  and  belonging  to  any  resident  of 
the  U.S..  to  arrive  at  and  depart  from 
Swiss  ports  and  to  crxiise  the  waters  of 
Switzerland  without  entering  and 
clearing  Swiss  Customs  and  without  the 
payment  of  any  charges  for  entering  or 
clearing,  dues,  duty  per  ton,  tonnage 
taxes,  or  charges  for  cruising  licenses. 

On  March  22, 1990,  the  Department  of 
State  advised  the  Chief,  Carrier  Rulings 
Branch,  U.S.  Customs  Service,  of  the 
position  of  Switzeriand.  The  Chief. 
Carrier  Rulings  Branch,  is  of  the  opinion 
that  satisfactory  evidence  has  been 
furnished  to  establish  the  reciprocity 
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required  in  §  4.94(b).  efiectnv  March  22, 
1990.  Accordingly.  Switzerland  should 
be  added  to  the  Sst  of  countries  set  forth 
inS4.94fb). 

The  authority  to  amend  ftie  section  of 
the  Cttatoms  Regalatiens  has  been 
dilegsted  to  the  Chief.  Regulations  andl 
Disclosure  La.w  Btaach, 

InappDcobiDly  of  PubBc  Notice  and 
Delayed  Effective  Date  Requtrements. 
The  Regidatoiy  Flexibility  Act  and 
Executive  Order  12291 

Because  this  aaiendment  merely 
implementa  a  statutory  requirement  and 
confers  a  benefit  upon  the  public, 
pursuant  to  S  U&C.  553(b)^  notice 
and  public  procedure  thereon  are 
unnecessary;  further.,  for  the  same 
reasons,  good  cause  exists  for 
dispensing  with  a  delayed  effective  date 
under  5  U.S.C.  553(d)  (1)  and  (3).  Since 
this  document  is  not  si^ject  to  the 
notice  and  public  procedure 
requirements  of  5  U.S.C  553,  it  is  not 
subject  to  the  provisions  of  ^e 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  TTiis  amendment  does  not  meet 
the  criteria,  for  a  "major  nrfe"  as  defined 
in  E.0. 12291  and.  according,  a 
regulatory  impact  analyais  i»  not 
required. 

Draffing  Information 

The  principal  author  of  diie  docoment 
was  Frank  Foote.  Regulatiom  and 
Disclosure  Law  Branch.  U.S.  Custama 
Service,  tlowever.  personael  from  other 
offices  participated  ia  its  devefopsKBt 

List  of  Subjects  in  19  CFR  Part  4 

Customs  duties  and  inspection^ 
Maritime  carriers.  Vessels,  Yachts. 

Amendnenl  to  the  Repdadona 

To  reflect  the  reciprocal  privileges 
granted  to  vessels  registered  in 
Switzerland,  part  4,  Customs 
Regulations  (19  CFR  part  4],  is  amended 
as  set  forth  below: 

PART  4-VESSELS  Iff  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  authority  for  part  4  is  tevised  to 
read  in  part  as  follows: 

Authority:  5  U.Sil  301;  19  U:S.C  66. 1624( 
46  U.S.C.  App.  3: 

1 4.94  also  issaed  under  19  U.S.C.  T437, 
1434. 1435. 1441. 46  U.S.C  App.  91. 101  313, 
314: 


countries  whose  yachts  may  be  issued 
US.  cruisfiag  hcenees. 

Dated:  ^oarjr  29,  nm. 

Katfaiy»C  Ptaaauu, 

Chig^  Ileguhtmm  amtDisdoaan  law 
BrancL- 

[FR  Doc.  91-2Sl»Ptfed  3-4-91;  8:46  am] 


DEPARTIICNT  OF  TRANBPOffTATION 
Coast  QuanI 


33  CFR  Part  117 
[CGD7-M-7»f 


{4.S4   fABMRded} 

2.  SectioQ  4M(H  Customs  Reguatfons 
(19  CFR  4.94(b)).  is  amended  by 
insertiag;  in  appropriate  al^habetfcaf 
order.  "Switzeriand"  in  the  list  of 


Drawbridge 

Canaveral  Barge  Canals  FL 

agency:  Coast  Guard.  DOT. 
ACnOK  Final  rule. 

summary:  At  the  request  of  Brevard 
County,  the  Coast  Gaerd  is  adding 
regulations  governing  the  Christa 
McAuHfTe  {SR  3]  drawbridge  on  Merritt 
Island  by  permitting  the  draw  to  remain 
closed  during  certain  periods.  This 
change  is  being  made  because  the 
vehicular  traffic  pattern  has  changed. 
This  actioB  will  accommodate  die  needs 
of  vehicular  traffic  and  still  provide  for 
the  reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  March  6, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Walt  Paskowaky.  (305)  536-4103. 
SUPPLCMEHTARY  INFORMATION:  On 
September  14. 1990,  the  Coast  Guard 
published  proposed  rule  (55  FR  37905} 
concerning  this  amendment  The 
Commander.  Seventh.  Coast  Guard 
District,  also  published  the  proposal  as  a 
Public  Notice  dated  September  2&  199a 
In  each  notice  interested  persons  were 
given  until  October  29, 1990.  to  submit 
comments. 

Drafting  hifmuiallop 

The  drafters  of  these  regiilations  are 
Walter  J.  Paskowsky,  project  officer, 
and  Lt  GeneQe  Tanos.  project  attorney. 

DiseuBsieB  of  Comments 

53  comments  v»e>e  received.  One 
commenter  requested  that  the  dosed 
periods  remain  the  same  and  additional 
traffic  signals  and  lane  capacity  be 
added  to  improve  vehicular  traffic  flow. 
The  Florida Ogpeituieiit  of 
Transportation  is  currendy  undertaking 
a  study  for  wfdeiring^  the  roadway 
corridor.  14  commenters  incfuding 
petitions  aad  a  letter  from  a  eaiaiQr 
commissioner  supported  the  county's 
proposal.  Several  of  these  also 


requested  that  the  operating  rtrfes  for  the 
aeerby  401  drawferidgebe  studied  or 
changed.  These  coNmeiits  were  sent  to 
the  owBsr  of  the  401  bridge  for  their 
consideration.  Several  commenters 
requested  that  tags  with  tows  be 
prohibited  from  passing  through  during 
the  closed  periods.  The  existing  rule 
requiring  the  draw  to  open  as  soon  as 
possible  for  tugs  and  tows  and  vessels 
in  distress  is  necessary  to  avoid  possible 
damage  to  the  bridge  structure  or  to  the 
vessels  due  to  the  difficulty  such  vessels 
have  in  maintaining  position  within  the 
navigable  channel  One  suggested  a  fee 
be  collected  for  a  vessel  that  requests  a 
drawbridge  opening.  This  would  require 
a  revision  to  33  CFR  part  117  and  is 
beyond  the  scope  of  this  rule.  3a 
comaienters.  including  5  with  petitions, 
expressed  support  for  the  county's 
proposal  but  cited  a  local  newspaper 
article  that  iacorrectiy  reported  the 
proposed  closure  periods.  No  additioaai 
information  was  pveseated  to  support  a 
change  to  the  eouaty's  proposal.  The 
Coast  Guard  has  carefully  considered 
the  coBimeats  aad  has  dctemined  that 
no  new  information  has  been  presented 
that  justifies  changing  the  preposed 
regulation.  The  final  rule  is  therefore, 
unchanged  in  substance  (minor  editoriai 
changes  hav«  been  made)  from  the 
proposed  rule  published  on  September 
14.199a 

Federalism 

-  This  sctiuH  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

Economic  Assessmentt  and  CeitiBcslfaB 

These  regutafiaas  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  aad 
nonsigtttncant  under  Department  of 
Transportation  regulatory  policies  and 
procechires  (44  PR  11034;  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  fuH  regulatory 
evahietf  on  is  unnecessary.  We  conclude 
this  because  the  regulations  exempt  tugs 
with  tows.  Since  the  economic  impact  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  the  rule  wiQ  not 
have  a  significant  impact  on  a 
substantfal  number  of  small  entities. 

Ust  of  Safcfsdi  iB  S»  CFR  Part  n? 

Bridges. 
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RagulatioiM 

In  consideration  of  the  foregoing,  part 
117  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117-imAWBRlOQE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  UaC  499: 49  CFR  1.46;  33 
CFR  1.05-1(8). 

2.  Section  117.273(a)  is  revised  to  read 
as  follows: 


1117.273   Canaveral  Barge  CanaL 

(a)  The  draw  of  the  Christa  McAuIiffe 
bridge,  SR  3,  mile  1.0,  near  Indianola 
shall  open  on  signal  from  6  a.m.  to  10 
p.m.  except  that,  from  6:15  a.m.  to  7:45 
a.m.  and  3:30  p.m.  to  5.-1S  p.m.  Monday 
through  Friday,  except  federal  holidays, 
the  draw  need  not  open  for  the  passage 
of  vessels.  From  10  p.m.  to  6  a.m.,  the 
draw  shall  open  on  signal  if  at  least 
three  hours  notice  is  given.  The  draw 
shall  open  as  soon  as  possible  for  the 
passage  of  public  vessels  of  the  United 
States,  tugs  with  tows  and  vessels  in 
distress. 


Dated  lanuary  14. 1991. 

RobMt  B.  Kraasak. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District 

(FR  Doc  91-2477  Filed  2-1-91: 9:45  unj 
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ENVmONyENTAL  PROTECTION 
AGENCY 

40CFRPartM 
lAO-FRL-SMI-Tl 

Staodaftfaof  Pw  fw  iwano  for  New 
Stattonary  SouroM 


r.  Environmental  Protection 
Agency  (EPA). 
ACTION:  Fmal  rule:  correction. 


r,  A  notice  entided  "Standards 
of  Performance  for  New  Stationary 
Sources:  Amendments  to  subpart  | 
(Petroleum  Refineries)  and  Addition  of 
Performance  Specification  7  to  appendix 
B"  was  published  in  the  Federal  Register 
on  October  2. 1990  (55  FR  40171).  This 
rule  made  revisions  to  bring  the  sulfur 
dioxide  monitoring  requirements  into 
effect,  add  Performance  Specification  7 
for  hydrogen  sulfide  continuous 
emission  monitoring  systems,  and  add 
pertinent  information  for  data  reduction. 
In  the  rule.  Method  5  was  incorrectly 
listed  for  determining  particulate 


emissions.  This  action  corrects  the 
notice  by  designating  either  Method  SB 
or  5F  as  the  appropriate  method, 
■mcnvi  DATE  February  4. 1991. 

FOn  PURTHUI  WfOWIATlOW  CONTACT. 

Foston  Curtis  or  Peter  Westlin.  Emission 
Measurement  Branch  (MD-19). 
Technical  Support  Division.  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541-1063. 

SUrPLIMINTARV  INKNIMATKNiR 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Petroleum  refineries.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  20, 1991. 

Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

PART  60-{  AMENDED] 

40  CFR  part  60  is  amended  as  follows: 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401. 7411. 7414. 7416. 
and  7801. 

2.  In  S  60.106,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

S  60.106   Teat  methods  and  procedures. 

(2)  Method  5B  or  SF  is  to  be  used  to 
determine  particulate  matter  emissions 
and  associated  moisture  content  from 
affected  facilities  without  wet  FGD 
systems:  only  Method  SB  is  to  be  used 
after  wet  FGD  systems.  The  sampling 
time  for  each  run  shall  be  at  least  60 
minutes  and  the  sampling  rate  shall  be 
at  least  0.015  dscm/min  (0.53  dscf/min), 
except  that  shorter  sampling  times  may 
be  approved  by  the  Administrator  when 
process  variables  or  other  factors 
preclude  sampling  for  at  least  60 
minutes. 
•        *        •        •        • 

[PR  Doc.  91-2537  FUed  2-1-91;  8:45  am] 


action:  Final  rule. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

IMM  Docket  Ho.  90-436;  Rli-7441] 

Radio  BroadcaaUng  ServlCM;  Dock 
Junction,  QA 

AQINCV:  Federal  Communications 
Commission. 


summary:  This  document  substitutes 
Channel  2g0C3  for  Channel  290A  at 
Dock  Junction,  Georgia,  and  modifies 
the  construction  permit  for  Station 
WXMK(FM)  to  specify  operation  on  the 
higher  class  channel,  at  the  request  of 
Southland  Radio,  Inc.  See  55  FR  42030, 
October  17, 1990.  Channel  2g0C3  can  be 
allotted  to  Dock  Junction  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  2.5  kilometers  (1.6 
miles)  east  of  the  community,  in  order  to 
avoid  a  short-spacing  to  a  proposal  to 
substitute  Channel  290C3  for  Channel 
290A  at  Lakeland,  Georgia.  The 
coordinates  are  North  Latitude  31-11-30 
and  West  Longitude  81-28-50.  With  this 
action,  this  proceeding  is  terminated. 

EFFECnVi  DATC:  March  18, 1991. 

FOR  niRTHER  INFORMATION  CONTACT 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-438, 
adopted  January  22, 1991,  and  released 
January  30, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  tf?xt  of 
this  decision  may  also  be  purchased 
fit>m  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3600.  2100  M  Street.  NW..  suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

{73.202    [AmandedJ 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  290A  and  adding 
Channel  2g0C3  at  Dock  Junction. 

Federal  Communications  Commission. 
Andraw ).  Rhodes. 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc,  91-2558  Filed  2-1-91;  8:45  am] 
eaxMQ  coot  S7ia-oi-« 
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47CFRPart73 

[MM ..  >cket  Na  90-443;  RM-7239] 

Radio  Broadcaating  Servicea; 
Siiteaton.  MO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


summary:  This  document  substitutes 
Channel  250C3  for  Channel  24gA  at 
Sikeston,  Missouri,  In  response  to  a 
petition  filed  by  Delta  Radio 
Corporation.  See  55  FR  42741,  October 
23, 1090.  We  shall  also  modify  the 
license  for  Station  KSTG(FM),  Channel 
249A,  Sikeston,  to  specify  operation  on 
Channel  250C3.  The  coordinates  for 
Channel  250C3  are  36-57-30  and  89-32- 
05. 

EFFECTIVE  DATE:  March  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPI^MENTARY  INFORMATION:  This  is  a 

sjrnopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-443, 
adopted  January  22, 1991,  and  released 
January  30, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  street  NW., 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
bom  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW„  suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 
S73.202   [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channer249A  and  adding 
Channel  250C3  at  at  Sikeston. 

Federal  Communications  Commission. 
Andrew  J.  Rhodes, 

Acting  Chief,  Allocationt  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  91-2559  Filed  2-1-91;  8:45  am] 

■UMe  COOK  sns4i-M 


47  CFR  Part  73 

[MM  Dodcet  No.  ••-145;  RM-6201;  RM- 
•408;  RM-6409) 

Radio  Broadcasting  Sarvleas; 
Summervllle,  Summerton  and 
Bowman,  SC 

AOENCY:  Federal  Communications 
Conunission. 

action:  Final  rule;  correction. 

SUMMARY:  The  Commission,  on  its  own 
motion,  corrects  the  Report  and  Order 
which,  inter  alia,  substituted  Channel 
227C2  for  Channel  228A  at  Summervllle, 
South  Carolina,  and  modified  the  license 
of  Millennium  Communications  of 
Charleston,  Inc.,  for  Station  WWWZ- 
FM  to  specify  operation  on  the  higher 
powered  channel.  See  55  FR  51907, 
December  18, 1990.  The  staff,  in  footnote 
6,  inadvertently  stated  that  an 
application  for  Channel  227C2  at  , 

Summervllle  would  not  be  accepted 
until  action  is  taken  by  the  Court  of 
Appeals  in  Chester  County 
Broadcasting  Co.  v.  FCC.  Nos.  90-1496 
et  al.  (DC  Cir.  Oct  19, 1990). 
FOR  FURTHER  INFORMATION  CONTACT 
LesUe  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Erratum, 
MM  Docket  No.  88-145,  released 
January  30, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW.,  suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Conunimlcations  Commission. 
Beverty  McKittrick. 

Assistant  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doa  91-2560  Filed  2-1-91;  8:45  am] 
MUMM  COOC  S711-ei-ll 


47  CFR  Part  73 

[MM  Docket  Na  SS-SflS;  RM-7144] 

Radio  Broadcaating  Sarvica^  Canton, 
SO 

AQBNCv:  Federal  Communications 
Commission. 


action:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Dallas  M.  Tarkenton, 
substitutes  Channel  274A  for  Channel 
273A  at  Canton,  South  Dakota,  and 
modifies  his  construction  permit  for 
Station  ICIXS  to  specify  operation  on  the 
alternate  Class  A  channel.  Operation  on 
Channel  274A  could  permit  Station  KDCS 
to  operate  with  6  kW  of  power.  Chaimel 
274A  can  be  allotted  to  Canton  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  and  can  be  used  at  the 
transmitter  site  specified  in  Station 
KIXS'  construction  permit  The 
coordinates  for  Channel  274A  at  Canton 
are  North  Latitude  43-17-05  and  West 
Longitude  96-32-49.  With  this  action. 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  March  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPIEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-596, 
adopted  January  22, 1991,  and  released 
January  30, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Ser.lce, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Audiority:  47  U.S.C  154. 303. 

§73.202   [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  South  Dakota,  is 
amended  by  removing  Channel  273A 
and  adding  Channel  274A  at  Canton. 

Federal  Communications  Commission. 
Andrew  J.  Rhodac, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc  91-2561  Filed  2-1-91;  8:45  am] 
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icatiou 


:  Final  rule. 


Channel  23801  for  ChaaMl  2aaA  at 
BloooMS.  WiaooMia.  aad  Bwdifiaa  Ikt 
conatnicti—  pcfsrit  lor  SUtioa 
WPHQ(FM|  to  vadfy  operatkm  m 
rfcanaal  2380,  ia  raapon—  to  a  ftUtka^ 
filad  bf  Stareon.  In&  Sm  56  PR  4S14a. 
Cktebar  Jtk  UOOi  Ike  coordiBataa  far 
Channel  23tCS  Ma  4i-«-^  and 
91-1»-S0. 

p^iciiwi  mCTa  March  la,  lUM. 

Kathleen  Scheuerle.  MaM  Media 
Buraau.  (202)  63V-«53a 

■naw  — Ni  %w  Mwo— anoi  Thia  ia  a 
•ynopaia  of  the  CoBHikakM't  Report 
aad  Ofedar.  MM  Oeckat  Na  90-4SIW 
adopted  laaiianr  22.  ntl.  and  relaaaad 
lanaary  sa  1991.  The  fdl  text  of  dda 
CoaHBiaalan  dadaias  ia  araUaUe  far 
Inapecttoa  aad  eoffyiag  during  nnrial 
biiiJBiiihoaraiaOaPOCDoctota 
Braach  (roan  229).  1919  M  SfreeC  NW.. 
WaiUaitaik  DC  The  conplele  text  of 
thia  dedaion  aay  ^ae  be  parcfaeaad 
from  the  CaBBdaafaa'e  copy  < 

(202)  857-380a  21MM  Street.  NW,  suila 
14a  Washington.  DC  20037. 

Ust  of  8«d>)ects  fai  47  CFR  Part  7S 

Radio  broadcasting. 

PART79-(AIIEIIOED] 

1.  The  authaciif  dtatfaa  far  pari  73 
continues  to  read  as  follows: 

Aiilhadtjr:  47  U.8.C  154. 803. 


1 


f 

2.  Saolfaa  7SJ0a(b).  the  TaUe  of  FM 
Allotawts  aader  Wlauiusla.  is 
ameadad  by  reBMFvtag  Onsnal  28eA 
and  adding  Chanaal  238C3  at  Bboaiar. 

Ftderal  CommunlcatioiM 


Acting  Chitf,  ADooatioiw  BrancK  Policy  and 
RuJt$  DMtfon,  Afn$  Msdfe  BanoB. 

[FR  Doc  91-2362  FUed  ^4-afc  as«6  Mq 


47CFRPart90 

[PROadMtMaL 

mN3060-AEM 


FCC  91-22] 


Expanalon  of  ER^bMty  andSharad 
Uaa  Ci  Italia  for  Pilvata  LMd  Mobla 
Fraquandaa 

AOINCY:  Federal  Communications 

Commission. 

ACTKHt  Final  nde. 


oooisn»4va 


! Tibs  action  expands  the  list 
ofentWcs  ehgiMe  to  ose  paging 
opeiathms  in  the  private  land  mobile 
ladie  services.  Spedfkany,  paging 
noeiiBeea  la  the  Duainese  Radio  Service 
may  now  wmm  al  eHgibles  in  ^ 
Private  Radio  Senricet  as  wefl  as  dw 
Federal  GovonaBent.  uhI  private  carrier 
paging  Voaasees  ki  the  929  080  MHz 
bead  awy  also  provide  service  to 
representattves  of  the  Federal 
CovenuMBt  Thia  aotioa  is  aeceeeafy  lo 
satisfy  Iba  groarlng  deiand  far  pa^ig 
operadoDS  and  to  provide  the  Federal 
Government  aftamatives  to  aaectiiig 
their  dlwrae  |wig1im  reqaiiennnts.  The 
intended  effect  of  this  actioa  is  to 
extend  tba  beMsfits  of  laivafa  radio 
cofluaaaicatfaas  services  to  end  asers 
who  have  demonstrated  a  need  for  these 
services  and  to  aiaka  mora  afiactive  use 
of  the  spectrum. 
imcnvi  a*TB  March  a,  1991. 

RosaUnd  AJfaa.  Land  Mobile  Md 
Microwave  Oivfaioa.  Mvale  Radio 
Bureaa.  (202)  684-4442. 

;Thislsa 

susBBary  of  the  Coaiailisiiai's  Report 
and  OtodsE.  PR  Docket  No.  •9-49. 
adoviad  oa  faaaary  17. 1991  and 
released  f anaary  801  IflBL  The  full  text 
of  the  Report  aiad  Order  ia  available  far 
inspection  and  oapyiag  daring  noraud 
business  hours  in  the  FCC  Private  Radio 
Bureau.  Land  Mobfle  and  Mharowave 
Division.  Rules  Branch  (rooai  9202).  20Z5 
M  Street.  NW..  Washington.  DC  Hie 
complete  text  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  1114  2l8t 
Street  NW..  Washington.  DC  20037. 
(202)  462-1422. 

Summary  of  Report  and  Order 

1.  In  March  of  1989,  the  Commission 
initiated  this  proceeding  by  Notice  of 
Proposed  Rule  Making,  54  FR 14108, 
April  7, 1980,  witii  the  goal  of  expantUng 
eligibility  criteria  and  Intmduring 
greater  flexibility  into  shared  use  of 
licensed  facilities  on  private  land  mobile 
spectruBB.  flpadficeiiy.  the  Comnisston 
proposed  changing  the  part  90  eligimtty 
criteria  to:  (1)  Permit  non-eligible 
entrepreneurs  to  be  licensed  directly  in 


most  part  90  radio  services  below  800 
MHz  to  serve  eligible  end  users  within 
these  services;  (2)  allow  private  carriers 
operating  in  the  Business  Radio  Service 
to  serve  all  part  90  eligibles;  and  (3) 
permit  private  carrier  paging  licensees 
on  paging-ooly  channels  in  the  Business 
Radio  Service  below  800  MHz  and  on 
the  private  carrier  paging  channels  at 
900  MHz  to  serve  individuals  and  die 
Federal  Government. 

2.  After  reviewing  the  record  and 
considering  the  concerns  raised  in  the 
comments  to  the  Notice,  the 
Commission  decided  to  adopt  only 
partly  what  it  proposed,  llie 
Commission  declined  to  adopt  most  of 
its  propossb  dealing  with  broad 
ettgibility  criteria  in  Ae  private  land 
mobile  radfa  aervioes.  Ttte  Conunission 
did,  however,  extend  to  private  carrier 
paging  operators  in  the  Business  Radio 
Service  on  paging-ooly  frequencies  the 
authority  to  serve  all  part  90  eligibles  as 
well  as  the  Federal  Government.  Private 
carrier  paging  licensees  on  the  929-830 
MHz  frequencies  may  also  now  serve 
the  Federal  Govenment  hdividuals 
were  contiaoed  to  be  excluded  as 
eUgiblm  for  service  from  privste  carrier 
paging  hoenees. 

List  of  Sdb jects  fai  47  CFt  Part  90 

Private  carriers.  Radio. 

Amendatotj  Text 

Part  00  ot  chapter  1  of  tide  47  of  the 
Code  of  Federal  Regalatioos.  47  CFR 
part  90,  is  amended  as  follows: 

PARTiO-IAIIEMDED] 

1.  The  authority  dtation  far  part  90 
continues  to  read  as  follows: 

AudMtity:  Sections  4, 303, 48  SUt..  as 
amended.  1066, 1062. 47  U.8.C  1S4. 303, 
unless  othenvise  noted. 

2. 47  CFR  00.75  is  amended  by  revising 
paragraph  (cXlO)  to  read  as  follows: 

190.75 


(c)  •  •  • 

(10)  This  frequency  is  assigned  only 
for  one-way  paging  communications  to 
mobile  receivers.  Only  AID.  A2D.  A3E, 
FID,  F2D.  F3E  or  G3E  emissions  may  be 
authorized.  licensees  may  provide  one- 
way pagiag  oonmunications  on  this 
frequency  to  persons  eligibfa  for 
licensing  under  subpart  B,  C  D,  or  E  of  - 
this  part  and  to  representatives  of 
Federal  Government  agencies. 

3. 47  CFR  90.494  is  amended  by 
revising  footnote  1  in  the  table  in 
paragraph  (a)  to  read  as  follows: 
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§90.494    One-way  operations  In  ttte  929- 
930  MHz  Band. 

(«)**• 

*  Above  Line  A  this  frequency  is 
available  only  to  eligibles  in  Pool  1. 

Frequencies  listed  in  Pool  1  are 
available  for  shared  use  by  all  eligible 
part  90  users  except  those  eligible  as 
private  carrier  paging  (PC?)  licensees. 

Frequencies  listed  in  Pool  2  are 
available  only  for  shared  use  by  private 


carrier  paging  (PCP)  licensees  in 
providing  one-way  paging  service  to 
representatives  of  Federal  Government 
agencies  and  to  persons  eligible  for 
licensing  under  subpart  B,  C.  D,  aor  E  of 
this  part. 

Frequencies  929.7625  and  929.9875 
MHz  are  available  for  shared  use  in 
multi-area  paging  systems  by  private 
carrier  paging  (PCP)  licensees. 


Frequencies  929.2625  and  929.4875 
MHz  are  available  only  for  shared  use 
in  multi-area  paging  systems  for  all  part 
90  users  except  private  carrier  paging 
(PCP)  licensees. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  91-2563  Filed  2-1-01;  8:45  am] 

SHXING  CODE  STIZ-OI-M 


Proposed  Rules 


Thto  MdlM  «l  •»  fCOERAL  AeGttTER 
oonWrw  iwHoM  to  »•  putaic  ol  iM 
propo— d  IMUMC*  of  fulM  and 
raguMiom.  Tte  purpoM  o(  ttwM  noOoM 
is  to  «kw  tmmmi  pmmm  m 
opportunNy  to  pwttdpclB  to  Mb  Mli 
iTHkino  pfior  to  ttw  >dop>ton  of  th*  ttmt 


DEPARTMEMT  OF  AOmCULTURE 


7CFRPwtS19 

[DoetotNo.M-t31] 

mpofxmon  m  a wcmkw  iiuiii  iww 


r:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

action:  Proposed  rule. 


r.  We  are  proposing  to  amend 
the  Fruits  and  Vegetables  r^ulations  to 
allow  the  importation  of  avocados  from 
New  Zealand,  subject  to  our  inspection 
at  the  port  of  first  arrival  and  treatment 
if  injurious  insects  are  foun±  We  are 
taking  this  action  as  the  result  of  a 
request  from  the  Government  of  New 
Zealand  and  because  there  appears  to 
be  no  significant  pest  risk  associated 
with  the  importation  of  avocados  from 
New  Zealand  under  these 
circumstances. 

DATIK  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  6, 1991. 


;  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development 
PPD,  APtflS,  USDA.  room  866,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
90-231.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:90  p.m..  Monday  through 
Friday,  except  holidays. 


TON  RJMTMM  WyOWMATIOM  CONTACT: 

Mr.  Robert  L  Griffin,  Head,  Permit  Unit, 
PPQ,  APHIS,  USDA,  room  632.  Federal 
Building.  6505  Belcrest  Road. 
HyatUville.  MD  20782,  (301)  43fr-8845. 


TW  PMts  aad  Vegetables  regulations 
in  7  CFR  31Mt««M9.  prohibtt  or 

restrict  the  importation  into  the  United 
States  of  certain  fruits  and  vegetables  to 
prevent  the  introduction  and 
dissemination  of  injurious  insects, 
including  fruit  and  melon  flies,  that  are 
new  to  or  not  widely  distributed  within 
and  throughout  the  United  States. 
Section  319.56-6  provides  guidelines  for 
the  inspection,  disinfection,  or  refusal  of 
entry  for  imported  fruits  and  vegetables 
at  the  port  of  first  arrival  and  at  the 
destination  point  at  the  option  of  the 
United  States  Department  of  Agriculture 
(USDA). 

Recently,  the  Minister  of  Agriculture 
and  Fisheries  of  New  Zealand  requested 
that  we  consider  allowing  the  enby  of 
avocados  from  New  Zealand,  because 
New  Zealand  produces  more  avocados 
than  its  population  can  consimie.  The 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
determined,  based  upon  a  review  of 
scientific  literature,  that  New  Zealand  is 
free  from  certain  injurious  insects, 
including  fruit  and  melon  flies.  Based  on 
information  obtained  by  APHIS 
officials,  we  have  determined  that  any 
other  injurious  insects  that  might  be 
carried  from  New  Zealand  on  the 
avocados  would  be  easily  detectable  by 
a  United  States  Department  of 
Agriculture  inspector.  The  inspector  is 
authorized  to  require  disinfection  or 
treatment  in  accordance  with  {  319.56-6 
if  such  insects  are  detected  and  to  refuse 
entry  if  the  fruit  or  vegetable  caimot  be 
cleaned  by  disinfection  or  treatment 

Therefore,  we  propose  to  add  a  new 
1 319.56-2S  to  allow  the  importation  of 
avocados  from  New  Zealand,  subject  to 
inspection  at  the  port  of  first  arrival  and 
disinfection  or  treatment  if  any  Injurious 
insects  are  found. 

Executiva  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposal  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  not  to  be 
a  "major  rule."  Based  on  information 
compiled  by  the  Department  it  has  been 
determined  that  this  proposed  rule,  if 
adopted,  would  have  an  effect  on  the 
economy  of  less  than  100  million  dollars; 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
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reflkms;  and  would  not  cause  a 
significant  advacsa  effect  on 
competitkiii.  emplojrflBefii.  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  document  proposes  to  change  the 
fruit  and  vegetable  regulations  (tiUe  7 
CFR  subpart  319.56)  to  list  avocados 
from  New  Zealand  as  enterable  into  the 
United  States.  If  this  change  is  adopted, 
avocados  from  New  Zealand  would  be 
allowed  entry  into  the  United  States 
subject  to  inspection.  Disinfection  or 
treatment  would  also  be  required  if 
found  necessary  by  the  inspector. 

No  increase  in  pest  infestations  are 
foreseen,  because  New  Zealand  is  fr«e 
bom  certain  injurious  insects  and  any 
other  injurious  insects  would  be  easily 
detectable  by  an  inspector.  Therefore, 
no  adverse  economic  consequences  are 
expected  in  the  United  States  as  a  result 
of  this  proposed  regulatory  change. 

According  to  the  United  States 
Department  of  Commerce,  avocados  are 
produced  on  6,902  fruit-and-tree-nut 
farms  in  the  United  States.  Eighty-six 
percent  or  6,920  of  these  farms  are 
located  in  California.  The  other 
significant  producing  State  is  Florida. 
Information  on  the  size  of  these  U.S. 
fruit-and-trae-nut-producing  farms  is 
unavailable,  and  no  data  concerning 
avocado-only-producing  farms  is  known. 
In  general,  46  percent  of  the  farms 
producing  fruit  and  tree  nuts  in 
California  and  Florida  are  run  by 
operaton  whose  principal  occupation  is 
farming,  the  remaining  54  percent  are 
run  by  operaton  whose  principal . 
occupation  is  other  than  fanning. 
Approximately  17  percent  of  farms  bi 
Cahfornia  and  Florida  w^ch  produce 
fruit  and  tree  nuts  have  sales  of 
agricultural  products  in  excess  of 
$100,000,  wltile  10  percent  have  sales 
between  $50  to  $100,000,  27  percent  have 
sales  between  $10  to  $50,00a  and  46 
percent  have  sales  below  $10,000.  Farms 
run  by  operators  whose  principal 
occupation  is  not  farming  are  more 
likely  to  have  sales  below  $10,000. 

According  to  the  Agricultural 
Marketing  Service  and  the  Economic 
Research  Service  of  USDA.  U.S. 
avocado  production  currenUy  totals  175 
to  200  thousand  metric  tons  annually, 
and  U.S.  imports  of  avocados  currentiy 
total  4.5  to  5.5  thousand  metric  tons 
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annually.  Most  of  these  imports  arrive 
frt>m  Chile.  Annual  avocado  supplies  in 
Uie  United  States  thus  total 
approximately  180  to  206  tiiousand 
metric  tons. 

New  Zealand  prochices  one  Aousand 
metric  tons  of  avocados  annually.  It  ia 
unlikely  that  U.S.  importa  of  avocados 
from  New  Zealand  would  total  more 
than  500  metric  tons  annually.  Avocado 
imports  from  New  21ealand  would  likely 
arrive  in  the  United  States  during  the 
late  summer  and  fall  months  Quly- 
December)  as  do  imports  from  Chile. 
Imports  frt)m  New  ziealand,  therefore, 
would  compete  with  only  a  portion  of 
Ui&.  productiOB.  Apptoxiniately  SO 
percent  of  U.S.  avocado  production  is 
currently  avaHaUe  bewtween  July  and 
December  and  total  U.S.  suppleis  (U.S. 
production  pins  imports)  dming  July- 
December  range  frvm  92  to  106  tiiousand 
metric  tons.  The  additional  avocados 
expected  &t)m  New  Zealand  as  a  result 
of  the  regulatory  change  proposed  in 
this  docket  would  add  only  0.5  percent 
to  the  total  availablie  si4>ply  in  the  U.S. 
during  Jtily-December.  This  slight 
increase  in  supp^  is  unlikely  to  cause 
an  appreciable  change  in  U.S.  avocado 
prices,  and  thus  no  impact  on  U.S. 
avocado  producera  or  consumers  would 
be  expected  as  a  result  of  this  proposed 
regulatory  change.  However^lls. 
importera  of  avocados  would  be 
expected  to  realize  a  small  economic 
benefit  due  to  the  slight  increase  in 
supply. 

Under  these  drcumatances.  the 
Administrator  of  tha  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substanticd  number  of  small  entities. 

Paparwoik  Raductki  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperworic 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
sag.). 

ExecuUva  OidM  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Na  WJ)25  and  is  subject  to 
Executive  Order  12372.  which  reqtdres 
intergovernmental  consultation  with 
Stela  and  local  officials.  (See  7  CFR. 
subpart  V.^ 

List  oF  Std>)ecte  fat  7  CFR  Part  Sit 

AgicultUFal  coBMaodlties.  Fruit 
Imports,  Plant  diaaaan.  Mant  pestft 
Plants  tAgricalten).  Quarantine. 
TranspoiteftlBB.. 


PART  31t-F0RElQN  OUARANTME 
NOTICES 

Accordingly,  we  propose  to  amend  7 
CFR  part  319  as  follows: 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

AutlHMity:  7  U.S.C  ISOdd,  ISOee,  ISOff.  151- 
167;  7  CFR  2.17, 2.51.  and  371.2(c].  unless 
otherwise  noted. 

2.  In  subpart — Fruits  and  Vegetables, 
a  new  {  319.58-28  would  be  added  to 
read  as  follows: 


S3l9.5^3a  Aoninteimiva  I 
conditions  BOwaniinQ  tliaanl^of  avocados 
iNswZaaland 


Avocados  may  be  imported  into  the 
United  Stetes  from  New  Zealand  in 
accordance  with  1 319.56-6  and  all  other 
applicable  requirements  of  this  subpart 

Done  In  Washington,  DC  this  30th  day  of 
January,  Mat. 

lames  W.  Gisiiw, 

Administrator,  Animal  and  Plant  Health 

btapeetion  Service. 

[FR  Doc  91-2571  FUed  2-1-m:  8:45  am] 


DEPARTMENT  OF  JU6TICE 

Drug  Enforcement  Adminiatiation 

21  CFR  parte  1301  and  1304 

Definition  and  Exemption  of  Affiliated 
Practltlonera 

agency:  Drug  Enforcement 
Administration  (DEA).  Justice. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  DEA  proposes  to  amend 
ito  reguiatieas  by  defining  the  term 
affiliated  practitioner  in  part  1304.  and 
exempting  certain  affifiated 
practitioners  from  the  requirements  of 
registration  in  part  1301. 

The  new  deHnition  and  exemption 
will  patmit  nurse  practitioners, 
ph]niciffii's  assMtmls  and  similar  health 
cate  professionals  to  prescribe 
cont^ed  snbstancas  aa  agents  of  the 
physicians  with  wfacmt  they  are 
affiliated. 

tuawn  Written  commanta  aad 
objections  must  l>e  received  on  or  before 
April  5. 1901. 

ADDnwaa.  Comments  and  objections 
should  be  submitted  in  qnintupHcate  to 
the  AiAninistiator,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 
Attention:  DEA  Federal  Register 
Representative/OCR. 
FOW  RIIITNWH>OWMATION  COW  I  ACT. 

Fraidc  L.  Sapienza,  Deputy  Chiel  Liaison 
and  Policy  Section.  Office  of  EHversion 
Control  Drug  Enforcement 


Administration.  Washington,  DC  20537. 
Telephone  (202)  307-7297. 

oumumtTARY  mrmmation:  Sec. 
1301.24  of  tide  21  of  the  Code  of  Federal 
Regulations  concerns  the  exemption  of 
agents  and  employees  of  a  registered 
practitioner  from  the  requirement  of 
registration  in  order  to  dispense  or 
administer  controlled  substances. 
However.  ( 1301.24  does  not  address  the 
affiliated  practitioner  such  as  the  nurse 
practitioner,  advanced  practice 
registered  nurse,  certified  nurse 
midwife,  nurse  anesthetist  obstetrical 
nurse,  critical  care  nurse,  physician 
assistant  or  prescribing  pharmacist  who 
administers,  dispenses  and  prescribes 
controlled  substances  under  a 
supervising  or  sponsoring  practitioner. 

Nurse  anesthetists  are  included  in 
these  regulations  so  that  they  may 
prescribe  controlled  substances  as 
affiliated  practitioners  under 
appropriate  circumstances.  However, 
DEA  recognizes  that  nurse  anesthetists 
rarely  prescribe  controlled  substances. 
The  direct  administration,  or  the 
ordering  of  controlled  substances  pre- 
operatively.  intra-operatively  or  post 
operatively,  by  a  nurse  anesthetist  does 
involve  prescribing  within  the  meaning 
of  21  CFR  1306.02(f).  These  regulations 
do  not  require  any  change  in  the  current 
practice  and  procedures  of  nurse 
anesthetists  or  the  institutional  and 
individual  practitioners  with  whom  they 
may  practice. 

It  is  the  DEA's  position  that  only  those 
practitioners  who,  by  virtue  of  the 
statutory  authority  vested  in  their 
professions,  have  plenary  authority  to 
administer,  dispense,  and  prescribe 
controlled  substances  without 
supervision,  control,  or  oversight  of 
another  professional,  shall  be  given  an 
individual  DEA  registration. 
Independent  controlled  substance 
prescriptive  authorization  granted  by 
state  legislation  is  a  prerequisite  to  die 
issuance  of  a  DEA  registration  number 
for  a  practitioner.  The  affiliated 
practitioner  who  administers,  dispenses, 
and  prescribes  controlled  substances 
under  derived  aathority  set  forth  in  a 
protocol,  collaborative  practice 
agreement  or  utilization  plan  with  a 
registered  practitioner,  is  or  acts  as  an 
agent  or  employee  of  that  registered 
practitioner.  The  affiliated  practitioner, 
when  acting  in  the  usual  course  of 
business  of  employment  may 
administer,  dispense  and  prescribe 
controlled  substances  using  the 
registration  of  the  supervising  or 
sfransoring  practf^oaer  aiid  is  exempted 
from  being  ia^vidoally  registered. 
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DEA  also  proposes  to  amend  §  1304.02 
of  title  21  of  the  Code  of  Federal 

Regulations  to  define  the  term  affiliated 
practitioner.  The  derinition  establishes 
that  the  afflliated  practitioner  is  or  acts 
as  an  agent  or  employee  of  a  registered 
practitioner  and  may  administer, 
dispense,  and  prescribe  a  controlled 
substance  by  virtue  of  a  protocol, 
collaborative  practice  agreement,  or 
utilization  plan  entered  into  with  the 
supervising  or  sponsoring  practitioner. 

In  view  of  the  above.  DEA  proposes  to 
amend  §  1304.02  by  adding  the  definition 
of  affiliated  practitioner. 
,  The  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  hereby 
certifles  that  this  proposed  rule  will 
have  no  significant  impact  upon  entities 
whose  interests  must  be  considered 
under  the  Regiilatory  Flexibility  Act.  5 
U.S.C.  601,  et  seq.  This  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  (E.O.)  12291  of  February  17, 1981. 
Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(C)  of  EO.  12291,  this  proposed 
rule  has  been  submitted  for  review  of 
the  Office  of  Management  and  Budget. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  EO.  12612,  and  it 
has  been  determined  that  the  proposed 
rule  has  no  implications  which  would 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects 

21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  Enforcement 
Administration,  Drug  traffic  control. 
Security  measures. 

21  CFR  Part  1304 

Drug  Enforcement  Administration, 
Drug  traffic  control  Reporting 
requirements. 

For  reasons  set  out  above,  it  is 
proposed  that  21  CFR  parts  1301  and 
1304  be  amended  as  follows: 

PART  ia01-{AMENDED] 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  21  U.S.C  821. 822.  823,  824. 
871(b),  875,  877. 

2.  Sec.  1301.24  is  amended  by  adding  a 
new  paragraph  (d)  which  reads  as 
follows: 

11301.24.    Exemplten  of  agents  and 
sniplaysea;  efWrted  prscMUonws. 

(d)  An  affiliated  practitioner,  as 
defined  in  S  1304.02  of  this  chapter, 
when  acting  in  the  usual  course  of 
business  or  employment  may 


administer,  dispense  and  prescribe 
controlled  substances  using  the 
registration  of  the  supervising  and/or 
sponsoring  practitioner  in  lieu  of  being 
individually  registered  provided  that: 

(1)  Such  affiliated  practitioner  is 
authorized  to  do  so  under  the  laws  of 
the  jurisdiction  in  which  the  affiliated 
practitioner  practices; 

(2)  The  supervising  and/or  sponsoring 
practitioner  authorizes  the  affiliated 
practitioner  to  adminster,  dispense,  and 
prescribe  controlled  substances  using 
the  supervising  and/or  sponsoring 
practitioner's  registration  and 
designates  a  specific  internal  code 
number  for  each  affiliated  practitioner 
so  authorized.  The  code  number  shall 
consist  of  numbers,  letters  or  a 
combination  thereof  and  shall  be  a 
suffix  to  the  practitioner's  DEA 
registration  number  preceded  by  a 
hyphen  (e.g.  APO123456-10  or 
AP0123456-A2);  and 

(3)  A  current  list  of  internal  codes  and 
the  corresponding  affiliated 
practitioners  is  kept  by  the  supervising 
and/or  sponsoring  practitioner  and  is 
made  available  upon  request  to  other 
registrants,  regulatory  and  law 
enforcement  agencies  for  the  purpose  of 
verifying  the  authority  of  the  affiliated 
practitioner  to  prescribe. 

PART  1304— (AMENDED] 

1.  The  authority  citation  for  part  1304 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821, 827,  871(b).  9S8(d], 
965,  unless  otherwise  noted. 

2.  Section  1304.02  is  amended  by 
redesignating  paragraph  (i)  as  paragraph 
(j)  and  adding  a  new  paragraph  (i) 
which  reads  as  follows: 

S  1304.02.    OefinNions. 

•        •        •        *        * 

(i)  The  term  off iliated practitioner 
means  a  nurse  practitioner,  advanced 
practice  registered  nurse,  certified  nurse 
midwife,  nurse  anesthetist,  obstetrical 
nurse,  critical  care  nurse,  physician 
assistant  prescribing  pharmacist  or 
other  such  health  care  professional  who 
is  or  acts  as  an  employee  or  agent  of  a 
registered  practitioner  and  has  been 
granted  authorization  by  a  state  or 
jurisdiction  in  which  the  affiliated 
practitioner  practices  to  administer, 
dispense,  and  prescribe  a  controlled 
substance  in  the  usual  course  of 
professional  practice  pursuant  to  s 
protocol,  collaborative  practice 
agreement  or  utilization  plan  with  a 
registered  practitioner. 


Dated:  December  28. 1990. 
Gene  R.  HaisUp. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration, 

[FR  Doc.  91-2282  Filed  2-l-«l;  8:45  am] 
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21  CFR  Part  1301 

Registration  of  Manufacturers, 
Distrtbutors,  and  Dispensers  of 
Controlled  Substances 

AOINCV:  Drug  Enforcement 

Administration  (DEA). 

action:  Notice  of  proposed  rulemaking. 

summary:  The  DEA  proposes  to  amend 
its  regulations  to  modify  the  existing 
language  found  in  21  CFR  1301.76(a) 
regarding  the  employment  by  any 
registrant  of  any  person  who  has  had  an 
application  for  registration  denied,  or 
has  had  a  registration  revoked,  at  any 
time.  The  proposed  amendment  would 
extend  the  section's  prohibition  to  any 
person  who  has  been  convicted  of  a 
felony  relating  to  controlled  substances 
or  who  has  surrendered  a  registration  as 
a  consequence  of  controlled  substance 
investigation. 

DATES:  Written  comments  and 
objections  must  be  received  on  or  before 
April  5. 1991. 

ADDRESSES:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Administrator,  Drug  Enforcement 
Administration,  Washington.  DC  20537, 
Attention:  DEA  Federal  Register 
Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
G.  Thomas  Gitchel.  Chief.  Liaison  and 
Policy  Section.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration,  Washington.  DC  20537, 
telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION:  21  CFR 
1301.76(a)  was  originally  promulgated  to 
prohibit  registrants  from  employing 
persons  who  had  previously  had  a 
registration  revoked,  or  had  an 
apphcation  for  registration  denied,  in 
any  position  giving  that  person  access  to 
controlled  substances.  Tlie  provision 
worked  well  for  many  years  since  most 
individuals  for  whom  controlled 
substance  access  was  a  concern  fell  into 
the  categories  of  revoked  or  denied 
registrants.  In  recent  years,  the  DEA  has 
encountered  many  instances  in  which 
individuals  who  had  been  convicted  of 
felonies  relating  to  controlled 
substances,  or  who  had  surrendered 
their  registrations  in  lieu  of  dvil, 
criminal  or  administrative  actions 
resulting  from  their  improper  handling  jf 
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controlled  substances,  were  employed 
by  registrants  in  positions  which  gave  or 
required  unUmtteid  access  to  controlled 
substances.  This  proposed  rule  will  add 
the  additional  categories  of  individuals 
to  those  whose  employment  was 
previously  prohibited  It  ^ould  be  noted 
that  the  DEft  has  frequently  waived  the 
prohibitions  of  1 1301.76(a)  on  the 
request  of  a  registrant  who  has  been 
fully  adviaed  of  the  employee's  past 
history  involving  controlled  substances 
and  ndto  has  agreed  to  closely  monitor 
and  supervise  ^  employee's  activities 
and  access  to  oBntraUed  substances. 
Such  waivers  will  continue  to  be 
granted  in  a|q;at)pciate  circumstances. 

The  Deputy  Assistant  Administrator. 
Office  of  Diversioo  ConttoL  hereby 
cartifiee  that  this  proposed  rule  wUl 
have  no  significant  impact  upon  entitiea 
whose  interests  must  be  considered 
under  the  Regulatory  Hexibility  Act  S 
U.S.C  601  et  seq.  Tbia  proposed  rule  is 
not  a  major  rale  for  tfa»  purposes  of 
Executive  Order  (E.O.)  12291  of 
February  17, 1881. 

Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(C]  of  Eja  12201.  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review,  and 
approval  of  that  office  has  been 
requested  pursuant  to  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.Cet8eqr 

This  action  baa  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  E.0. 12B12,  and  it  has  been 
determined  that  the  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

IisiaCSafaiactBiK»  CFRiaei 

Administrative  prautiue  and 
procedure.  Ehng  Enforceraent 
Adbiinistration,  Drug  traffic  control, 
Security  measures. 

For  reasons  set  oat  above,  it  is 
proposed  that  21  CFR  part  1301  be 
amended  as  follows: 

PART  ISOI^AMENOEOl 

1.  The  authority  citation  for  part  1301 
coBtiaues  to  read  as  foUows: 

AwftiHy:  a  U.S.C  821, 8Z2.  823. 8Z4, 
B71(HS7S,I77. 

2.  Section  130L70  is  proposed  to  be 
amended  by  revising  paragraph  (aj  to 
read  as  follows: 


SisetTS 


coatralafor 


(a)  The  registrant  shall  not  employ,  as 
an  avsaf  arcaqiioyBe  who  has  access  to 
controlled  substances^  aaf  person  who 
has  been  eoRsteted  of  a  fefawy  offiense 
relating  to  controUed  substances  or  %dko. 


at  any  time,  hed  an  application  for 
re^stiatien  denied,  had  a  registration 
revdted  or  has  surrendered  a 
registration  for  cause.  For  purposes  of 
this  subsection,  the  term  "for  cause" 
meens  a  surrender  in  lieu  of,  or  as  a 
consequence  of.  any  federal  or  state 
administrative,  dvil  or  criminal  action 
residting  from  an  imrestigation  of  the 
individual's  handling  of  controlled 
substances. 


Dated:  December  24. 1990. 
Geii»R.Haifllip, 

D»puly  Assistant  Adminiatrator,  Offic»f^ 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  91-2528  Filed  2-1-91: 8:45  am] 
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AQENCy:  hUemal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
propesed  regulations  imder  section  382 
of  tfie  Internal  Revenue  Code  of  1986 
(relating  to  limifations  on  net  operating 
loss  carryforwards  and  certain  built- 
losses  following  an  ownership  chan^). 
Rules  are  proposed  under  §  %  1.382-4  and 
1.382-S  pursuant  to  the  statutory 
direction  under  section  382(m)  to 
prescribe  regulations  concerning  short 
taxable  years  and  controlled  groups. 
Additional  rules  are  proposed  as 
amendments  to  %  1 J82-2T  relating 
principally  to  corporations  that  cease  to 
exist  following  a  merger  or  similar 
transaction. 

PATES:  Written  comments,  requests  to 
appear,,  and  oetlinea  of  oral  comments 
to  be  presented  at  the  pid>lic  hearing 
sdaedded  fior  April  8. 19M,  at  10  a  jn. 
must  be  received  by  March  29.  lOOL  See 
notice  of  hearing  pqbliriied  elsewhere  in 
this  issue  of  the  Federal  Register. 


POR  FURTHER  INFORMATION  CONTACT! 

David  P.  Madden  (202)  566-3205  (not  a 
toll-free  numbei^. 

SUFPtaMNTARV  INFORMATION: 
Paperwork  Rsdncthm  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  oTManagement  and^udget  for 
review  in  accordance  %vith  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3S04(h)).  Comments  on  Hie 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20603,  witii  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington.  DC  20224. 

The  collection  of  information  in  these 
proposed  regulations  is  in  )  1.38Z-5(h^ 
This  iirfbrmation  is  required  by  the 
faitemal  Revenue  Service  to  assure 
compHanee  with  section  382(m)(5)  so 
that  the  value  of  a  loss  corporation  that 
is  a  member  of  a  controlled  group  is  not 
taken  into  account  mese  than  once  in 
computing  the  section  382  limitations  for 
losses  of  the  corporations  in  the 
controlled  gmv^.  The  respondents  will 
be  members  of  controlled  groups  as 
defmed  in  section  IS^a)  (and  as 
me<fified  under  section  362(m)(5))  who 
elec»  to  restore  value  or  have  value 
restored  to  diem  under  proposed 
S  1.3ffi-5(eH2). 

The  following  estimates  are  an 
approximation  of  the  average  time 
expected  to  be  necessary  for  a 
collection  of  information.  They  are 
based  on  such  infsrmation  as  is 
available  to  die  Internal  Reveinie 
Service.  Individual  respondents  may 
require  greater  or  lesser  time,  depending 
on  their  particular  drcumstances. 

Estimated  total  annual  reporting 
burden:  875  horirs.  Estimated  burden  per 
respondent  varies  from  10  minutes  to  30 
minutes,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  IS  minutes. 

Estimated  number  of  respondents: 
21.00a 

Estimated  frequency  of  responses: 
Once  every  6  years. 


:  Send  comments,  requests  to 
appear,  and  outlines  of  oral  comments 
to:  fatemat  Revenue  Servioe.  P.O.  Box 
7604.  attention  CC-GORP!T:R  (COiOTT- 
90).  room  44ZB.  Washhigten.  DC  20044. 


This  document  contains  proposed 
amendments  to  part  1  of  title  26  of  the 
Code  of  Federal  Regulations  under 
section  382.  Section  382  was  amended 
by  section  621  of  the  Tax  Reform  Act  of 
1986  (Pub.  L  No.  99-514, 100  Stat.  2085 
(1986)),  section  WZ25  of  the  Revenue  Act 
of  1987  (Pub.  L  No.  100-203. 101  Stat.  413 
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(1987)).  wction  1006(d)  of  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988 
(Pub.  L  No.  100-647. 102  Stat  3342 
(1988)).  and  section  7205  of  the  Revenue 
Reconciliation  Act  of  1989  (Pub.  L  No. 
101-239, 103  Stat.  2106  (1989)). 

Explanation  of  Proviskms 

A.  Overview 

Under  section  382,  if  an  ownership 
change  occurs  with  respect  to  a  loss 
corporation  (as  defined  in  section  382 
and  the  regulations  thereunder),  the 
amount  of  the  loss  corporation's  taxable 
income  for  a  post-change  taxable  year 
that  may  be  offset  by  the  net  operating 
losses  of  the  loss  corporation  arising 
before  the  ownership  chtuige  (and 
certain  built-in  losses  or  deductions 
recognized  by  the  loss  corporation  after 
an  ownership  change)  is  subject  to  a 
limitation  known  as  the  section  382 
limitation.  The  section  382  limitation  for 
a  taxable  year  of  a  loss  corporation 
after  an  ownership  change  generally 
equals  the  fair  market  value  of  the  stock 
of  the  corporation  immediately  before 
the  ownership  change  multiplied  by  the 
long-term  tax-exempt  rate  (a  rate  of 
return  published  periodically  in  the 
Internal  Revenue  Bulletin).  See  generally 
sections  382  (b),  (e),  and  (f). 

Section  383  and  {  1.383-lT  provide 
that  if  an  ownership  change  occxus  with 
respect  to  a  loss  corporation,  the  section 
382  limitation  for  any  post-change  year 
also  applies  to  limit  the  amount  of 
capital  gain  or  regular  tax  liability  that 
may  be  offset  by  capital  losses  cmd 
excess  credits  of  a  loss  corporation  that 
are  attributable  to  periods  ending  on  or 
before  the  ownership  change. 

In  general,  an  ownership  change 
occurs  if  the  percentage  of  stock  of  a 
loss  corporation  owned  by  one  or  more 
5-percent  shareholders  has  increased  by 
more  than  50  percentage  points  over  the 
lowest  percentage  of  such  stock  that 
was  owned  by  such  persons  at  any  time 
during  the  testing  period.  The 
percentage  ownership  interest  of  a 
shareholder  generally  is  the  ratio  of  the 
fair  market  value  of  the  loss  corporation 
stock  owned  by  the  shareholder  to  the 
total  fair  market  value  of  the  loss 
corporation's  outstanding  stock. 

Generally,  the  inquiry  whether  there 
is  an  ownership  change  with  respect  to 
net  operating  loss  carryovers  and 
certain  built-in  losses  or  deductions  of  a 
loss  corporation  continues  even  though 
the  loss  corporation  ceases  to  exist 
under  state  law  if  its  tax  attributes  are 
succeeded  to  and  taken  into  account  by 
another  corporation  in  a  transaction 
described  in  section  381(a).  For  this 
purpose,  the  distributor  or  transferor 
loss  corporation  is  treated  as  continuing 


in  existence  (with  the  stock  of  the 
acquiring  corporation  being  treated  as 
its  stock)  and  its  losses  are  separately 
accounted  for  until  the  net  operating 
loss  carryovers  of  the  distributor  or 
transferor  are  fully  absorbed  or  expire 
under  section  172  and  any  net 
unrealized  built-in  losses  (determined  as 
if  the  date  of  the  transfer  were  a  change 
date)  may  no  longer  be  treated  as  pre* 
change  losses.  See  i  1.382-2T(f)(l)  (ii) 
and  (iii).  Similar  rules  apply  for  excess 
credits  and  capital  loss  carryovers. 

Sections  382  (m)(2)  and  (m)(5)  provide 
regulatory  authority  for  rules  regarding 
the  application  of  sections  382  and  383 
with  respect  to  (i)  short  taxable  years 
and  (ii)  appropriate  adjustments  so  that 
value,  built-in  gain  and  loss,  and  other 
items  are  not  omitted  or  taken  into 
account  more  than  once  in  the  case  of 
any  group  of  controlled  corporations 
described  in  section  1563(a).  For  this 
purpose,  section  1563(a)  is  applied  by 
substituting  "SO  percent"  for  "60 
percent"  each  place  that  it  appears  and 
by  disregarding  section  1563(a)(4). 

B.  Proposed  regulations 

1.  Section  1.382-2T  (relating  to  the 
determination  of  an  ownership  change 
under  section  382). 

Under  proposed  8  1.382-2T(f)(l)(iv), 
after  a  transaction  described  in  section 
381(a),  a  distributor  or  transferor 
corporation  will  not  be  considered  as 
continuing  in  existence  (A)  following  an 
ownership  change  of  the  distributor  or 
transferor  corporation  in  connection 
with,  or  after,  the  section  381(a) 
transaction,  or  (B)  if  there  is  a  period  of 
5  consecutive  years  following  Uie 
section  381(a)  transaction  during  which 
there  is  not  an  ownership  change  of  the 
distributor  or  transferor  corporation. 
Accordingly,  following  the  diange  date 
or  the  5  consecutive  year  period,  the 
separate  accounting  under  §  1.382- 
2T(f)(l)(iii)  is  no  longer  required  for 
purposes  of  determining  if  there  is  an 
ownership  change  with  respect  to  the 
loss  carryovers  and  other  attributes  of 
the  distributor  or  transferor  corporation; 
such  an  ownership  change  is  considered 
to  occur  only  if  there  is  an  ownership 
change  of  the  acquiring  corporation. 

Proposed  1 1.382-2T(f)(l)(v)  and  the 
proposed  amendments  to  §  1.382- 
2T(f)(4)  apply  the  rules  relating  to 
successors  to  loss  corporations  to  a 
corporation  that  receives  certain  built-in 
loss  assets  from  another  corporation 
and  has  an  adjusted  basis  in  the  assets 
determined,  directly  or  indirectly,  in 
whole  or  in  part  by  reference  to  the 
other  corporation's  basis.  A 
correspondiiig  change  is  also  proposed 
to  the  definition  of  predecessor 
corporation  in  {  1  J82-2T(Q(5). 


The  regulations  also  propose  to 
amend  the  definition  of  stock  in  {  1.382- 
2T(f)(18)(i)  to  provide  that  for  purposes 
of  determining  the  percentage  of  stock  of 
a  corporation  owned  by  a  person,  each 
share  of  all  the  outstanding  shares  of 
stock  that  have  the  same  material  terms 
is  treated  as  having  the  same  value. 
Thus,  for  example,  a  control  premium  or 
blockage  discount  is  not  taken  into 
account  in  determining  the  percentage  of 
stock  owned  by  any  person. 

Each  of  these  rules  is  proposed  to 
apply  on  any  testing  date  on  or  after 
January  29, 1991.  No  inference  is 
intended  as  to  the  application  of  section 
382  before  that  date  with  respect  to 
separate  accounting  for  attributes  or  the 
value  of  stock  with  the  same  terms. 

2.  Section  1.382-4  (relating  to  the  rules 
for  short  taxable  years  under  section 
382(m)(2)). 

The  regulations  propose  to  add  new 
S  1.382-4  relating  to  the  determination  of 
the  section  382  limitation.  The 
regulations  will  provide  that  the  section 
382  limitation  for  any  post-change  year 
that  is  less  than  365  days  is  an  amount 
that  bears  the  same  ratio  to  the  section 
382  limitation  determined  under  section 
382(b)(1)  as  the  number  of  days  in  the 
post-change  year  bears  to  365.  The 
section  382  Imitation,  as  so  determined, 
is  adjusted  as  required  by  section  382 
and  ihe  regulations  thereunder.  This  rule 
is  proposed  to  be  generally  applicable 
for  any  post-change  year  of  a  loss 
corporation  ending  after  December  31. 
1986. 

3.  Section  1.382-5  (relating  to  the  rules 
for  controlled  groups  of  corporations 
under  section  382(m)(5)). 

This  document  proposes  regulations 
under  section  382(m)(5)  that  require 
appropriate  adjustments  to  the  value  of 
a  loss  corporation  that  is  a  member  of  a 
controlled  group  of  corporations  so  that 
value  is  not  taken  into  accotmt  more 
than  once  in  computing  tibe  section  382 
limitations  for  the  loss  corporationa  in 
the  controlled  group.  In  general, 
adjustments  are  required  only  when 
corporations  are  members  of  the  same 
controlled  group  both  when  a  pre- 
change  loss  arises  and  on  the  date  of  the 
ownership  change.  Thus,  adjustments 
are  required  if  a  loss  corporation  is  a 
component  member  of  the  same 
controlled  group  as  another  member  (i) 
on  December  31  of  the  taxable  year  in 
which  a  pre-change  loss  arises  (or  the 
change  date,  if  earlier)  and  (ii)  on  the 
date  that  the  loss  corporation  has  an 
ownership  change. 

If  a  loss  corporation  has  pre-change 
losses  that  arise  in  different  taxable 
years,  the  component  members  of  the 
controlled  group  with  respect  to  the 


Federal  Register  /  Vol.  56,  No.  23  /  Monday.  February  4,  1991  /  Proposed  Rules 


4185 


losses  arising  in  each  taxable  year  may 
differ.  Therefore,  the  proposed 
regulations  are  applied  by  determining  a 
controlled  group  with  respect  to  each 
year's  pre-diange  loss  of  the  corporation 
(a  controlled  group  loss). 

To  avoid  duplication  of  value  in 
connection  with  a  controlled  group  loss, 
an  adjustment  is  made  to  reduce  the 
value  of  the  stock  of  each  corporation 
that  is  a  component  member  of  the 
controlled  group  with  respect  to  a 
controlled  group  loss  by  the  value  of  the 
stock  of  other  component  members  that 
it  directly  owns  immediately  after  the 
ownership  change.  A  second  adjustment 
permits  restoration  of  some  or  all  of  the 
previously  reduced  value  through  an 
increase  in  the  value  of  each  corporation 
by  the  amount  of  value  that  is  restored 
to  it  by  any  other  component  member  in 
which  it  has  a  direct  ownership  interest. 
A  component  member  may  elect  to 
restore  to  another  corporation  (i)  the 
amount  of  the  component  member's 
value  remaining  after  the  first 
adjustment  plus  (ii)  the  amount  of  any 
value  that  is  restored  to  the  component 
member  by  another  member  imder  the 
second  adjustment  However,  a 
component  member  may  not  restore 
value  greater  than  the  value  of  its  stock, 
determined  immediately  before  the 
ownership  change,  that  is  owned  by  the 
member  to  which  value  is  restored. 

Appropriate  adjustments  are  also 
required  to  prevent  duplications  of  value 
that  may  result  from,  for  example, 
indirect  ownership  interests  and  cross 
ownership  interests. 

Proposed  88 1.1502-01  through  1.1502- 
99  published  in  this  issue  of  the  Federal 
Register  contain  rules  for  the  application 
of  section  382  to  an  affiliated  group  of 
corporations  filing  a  consolidated  return. 
Proposed  8  1.382-5(f)  coordinates  the 
controlled  group  rules  described  above 
with  the  proposed  rules  providing  for  the 
.  application  of  section  382  to 
consolidated  groups.  In  applying 
proposed  8  1.382-5,  some  of  all  of  the 
component  members  of  a  controlled 
group  may  also  be  members  of  a 
consolidated  group.  In  that  event 
proposed  8 1.1502-03  will  generally 
govern  the  computation  of  the  section 
382  limitation  for  any  loss  group  or  loss 
subgroup  (as  those  terms  are  defined  in 
proposed  8 1.1502-91).  However,  an 
adjustment  to  value  under  proposed 
8  1.382-5  may  be  required  because  one 
or  more  members  of  a  consoUdated 
group  or  a  loss  subgroup  are  also 
component  members  of  a  controlled 
group  that  includes  a  corporation  that  is 
not  a  member  of  such  group  or  subgroup. 
In  such  cases,  the  group  or  subgroup  is 
treated  as  a  single  corporation.  Thus,  for 


example,  if  an  adjustment  is  required, 
the  consolidated  section  382  limitation 
or  subgroup  section  382  limitation  is 
determined  by  treating,  solely  for 
purposes  of  proposed  8  1-382-5,  the  loss 
group  or  the  loss  subgroup  as  a  single 
corporation  owning  the  stock  of  the 
other  component  member  and  adjusting 
value  as  described  above. 

Under  proposed  8 1.382-5,  a  loss 
corporation  may  have  different  values 
(and  therfore  different  section  382 
limitations)  with  respect  to  its  controlled 
group  losses  arising  in  different  taxable 
years.  Unless  the  adjustments  to  value 
among  group  members  are  consistent 
with  respect  to  all  controlled  group 
losses,  it  will  be  necessary  to  attribute  a 
loss  corporation's  pre-change  losses  and 
the  accrual  of  its  built-in  losses  to 
particular  taxable  years  in  applying  the 
limits  on  carryovers  and  recognized 
built-in  losses  in  post-change  periods. 
Comments  are  requested  on  problems 
presented  by  the  year-by-year 
adjustment  system  (including  required 
asset  valuations)  and  on  whether  a 
presumption  as  to  the  timing  of  accrual 
of  built-in  losses,  such  as,  for  example,  a 
consistency  requirement  or  some  other 
rule  should  be  provided  to  address  these 
problems. 

Proposed  8 1.382-5  is  effective  as  of 
March  6, 1991,  and  applies  to  a  loss 
corporation  that  has  an  ownership 
change  with  respect  to  a  controlled 
group  loss  on  or  after  January  29, 1991. 

The  members  of  a  controlled  group  on 
January  29, 1991,  that  have  had  an 
ownership  change  with  respect  to  a 
controlled  group  loss  before  that  date 
must  determine  section  382  limitations 
for  any  post-change  year  with  respect  to 
controlled  group  losses  by  using  a 
reasonable  method  to  preclude  the  value 
of  stock  of  a  component  member  that 
was  owned  directly  or  indirectly  by 
another  member  immediately  after  an 
ownership  change  from  being  taken  into 
account  more  than  once  in  determining 
section  382  limitations  with  respect  to 
controlled  group  losses.  If  such  a 
reasonable  method  was  not  used  for  a 
post-change  year,  the  members  of  the 
controlled  group  described  in  the 
preceding  sentence  must  reduce  their 
section  382  limitations  for  post-change 
years  for  which  the  income  tax  return  is 
filed  after  February  28, 1991,  to 
recapture,  as  quickly  as  possible,  any 
section  382  limitation  that  members  took 
into  account  in  excess  of  the  amount 
that  would  be  allowable  under  this 
section. 

In  the  case  of  an  ownership  change 
occurring  before  January  29, 1991,  the 
controlled  group  with  respect  to  a 
controlled  group  loss  does  not  include  a 


corporation  that  is  not  a  component 
member  of  the  controlled  group  on 
January  29, 1991.  Thus,  in  the  case  of  an 
ownership  change  occurring  before 
January  29, 1991,  the  proposed 
regulations  do  not  require  that  the  value 
of  the  stock  of  a  loss  corporation  that  is 
a  component  member  of  a  controlled 
group  be  reduced  to  take  into  account 
the  value  of  stock  of  a  corporation 
directly  owned  immediately  after  the 
ownership  change  unless  the 
corporation  is  a  component  member  of 
the  controlled  group  on  January  29, 1991. 

A  member  of  a  controlled  group  that 
has  had  an  ownership  change  before 
January  29, 1991,  may  file  amended 
returns  to  modify  the  amount  of  a 
section  382  limitation  with  respect  to  a 
controlled  group  loss  only  if  (ij  the 
modifications  comply  with  the  rules  for 
computing  a  section  382  limitation 
contained  in  proposed  6  1-382-5,  (ii) 
other  component  members  of  the 
controlled  group  that  elect  to  restore 
value  to  such  member  and  whose 
taxable  incomes  are  affected  by  the 
restoration  also  file  amendend  returns 
that  comply  with  8  1-382-5,  and  (iii) 
corresponding  adjustments  are  made  in 
amended  returns  for  all  affected  taxable 
years  ending  after  December  31. 1986. 
For  example,  a  coporations's  taxable 
income  will  be  affected  by  an  election  to 
restore  value  if  the  electing  member  (or 
any  lower  tier  subsidiary  of  the  member) 
used  that  value  to  compute  a  section  382 
limitation  with  respect  to  its  own  losses 
that  are  controlled  group  losses. 
Accordingly,  any  such  corporation  (or 
any  lower  tier  subsidiary  of  the  member) 
must  file  an  amended  return  adjusting 
its  own  section  382  limitation  if  it  elects 
to  restore  value  to  the  other  member. 

Special  Analyses 

These  proposed  rules  are  not  major 
rules  as  defined  in  Executive  Order 
12291.  Therefore,  a  Regulatory  Impact 
Analysis  is  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public 
comments,  the  notice  and  pubhc 
procedure  requirements  of  5  U.S.C.  553 
do  not  apply  because  the  regulations 
proposed  herein  are  interpretative. 
Therefore,  an  initial  Regulatory 
Flexibility  Analysis  is  not  required  by 
the  Regulatory  Flexibility  Act  (5  U-S-C- 
chapter  6).  Pursuant  to  section  7805(f)(1) 
of  the  Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 
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ComiiMnts  and  PabHc 

Before  adopting  dwse  praposed 
regulatioBS.  consideratioa  wiH  be  gfvm 
to  any  written  coBunente  that  are 
submitted  (preierabiy  a  aigned  mlglual 
ad  eight  oopiea)  to  fte  fntemel 
Revenue  Senice.  All  oonuBent*  wfll  be 
available  for  public  inapecHon  and 
copying  in  their  entirety.  A  pvblic 
hearing  is  scbedakd  for  A^  t,  199L 
See  notice  of  public  hearing  pnbUahed 
elsewhere  in  this  issue  of  the  Fa 
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tkafiiug  luiuiiuauoo 

The  principal  author  of  these 
proposed  re^ilations  is  David  P. 
Madden.  Office  of  AssisUnt  Chief 
Counsel  (Corporate].  Office  of  Chief 
Counsel  Internal  Revenue  Service. 
However,  other  personnel  from  the 
Service  and  the  Treasxiry  Department 
participated  in  their  development. 

List  of  Sabfaols  la  at  cm  La»-1 
thraugii  13n-« 

Corporate  adfastnaents,  Corporate 
distiibutiona,  Cotporatione,  Income 
taxes.  Reorganimtions. 

Proposed  Amendments  to  &• 
Ragulatioas 

Accordin^y,  the  proposed 
amendments  lo  26  (7R  part  1  are  as 
follows: 

PART  l-mCOUE  TAX;  TAXABLE 
YEARS  BEQINNINQ  AFTER 
DECEMBER  SI,  t983 

Paragraph  1.  The  authority  citation  far 
part  1  is  amended  by  adding  the 
following  citation. 

Aalbaillr  »  U.S.C  TMS;  *  *  *  |l  1.382-4 
■ad  1  jax-l  ako  IsMied  ander  »  USXl 

382(m). 

Par.  2.  The  authority  dtailaB  far  part  1 
is  amended  by  revising  the  citation  for 
1 1.38Z-ZT  to  read  as  feDows: 

Aitaority:2eU.S.C7a06*  *  *  i  1 J82-^ 
also  iuued  onder  28  U5.C  382(g)(4)(Cl.  28 
U.S.C  382(i),  SB  U.&C  3«2(kNt).  28  VSjC 
382(k)(6),  28  U.&C  M2(1MS).  28  UAJC  a8a(m). 
and  28  U.&C  283. 

Par.  S.  Section  1.382-lT  is  amended  as 
folfowB: 

1.  The  current  text  is  designated  as 
paragraph  (a). 

2.  A  centerfaeading  preceding  the  table 
of  contents  references  is  added  and  new 
table  of  contenta  references  are  added 
in  the  appropriate  places  in  newly 
designated  paragraph  [a]  as  set  forth 
below. 

3.  Paragraph  (b)  is  added  and  leseiied 
and  paragraphs  (c)  end  (d)  are  added  as 

set  forth  below. 


(a)*  *  *§tJ8i-3TD^uuUomrf 
owaentip  cbaaga  uader  aecUoa  382,  a§ 
amended  by  the  Tax  R^ona  Act  ^1966 
(tsmpomy). 

•  •        •        •       • 

,„... 

(iv)  End  of  leparate  scooantiQg  for  lotaes 
and  oedlti  of  (Bstributur  or  transfaror  loii 
umpuraliou. 

(v)  Appiioatiaa  to  etlHT  Mwcaaear 
UMpmalima. 

•  •        •        •        • 

(1(H  (neMnredl 

(11)  Bad  ol  separate  accowHwg  lar  loisas. 

(12)  Stock  valaa. 

(13)  OAer  tuocenor  coiporations. 

(14)  Successor  coiporation  and  predecasaor 
coipoiaUoB. 

•  •        •        •        • 

(b)  [Reserved] 

(c)  Section  382  limitation.  This 
paragraph  (c)  lists  the  paragraphs 
contained  in  \  1.382-4,  relatii\^to  the 
section  382  limitation. 

§1.382-4    Section  382  Umitatiaa. 

(a)  Scope. 

(b)  Computation  of  value. 

(c)  Short  taxable  year. 

(d)  CootroUad  cnwps. 

(e)  Effective  date. 

(d)  Controlled  groupa.  TUs  paragraph 
(d]  lists  the  paragraphs  and 
subparagraphs  contained  in  {  L382^ 
relating  to  controlled  groups. 

§1382-5    Coatmiled  gitMf*. 

(a)  Intioductlun. 

(b)  CoRtroDed  ^eop  lees  and  oaatroDed 
group  win  raapaol  lea  cwtwiiad  yoap  loes. 

(c)  Conputatian  af  vahie. 
(l)RMkictiaaiavaitte. 

(2)  Rastomtion  of  value. 

(3)  Reduction  in  value  by  the  amount 
restored. 

(4)  Appropriate  adjustments. 

(5)  Certaia  redactions  in  dm  vahn  ^ 
msaibiffsrfawtwiiedffeap. 

(d|  Nd  deofcle  ledactiaB. 

(e)  DefinMooa  and  MBHncktnre. 

(1)  DefialtioBS  in  1 1.382-21. 

(2)  CantraUad  group. 

(3)  Compooeat  member. 

(4)  Predecessors  and  sucoesson. 

(f)  Coordination  betwaeu  consoUdatsd 
Sroepa  ano  oeBtroueo  groaps. 

(glBxamples. 

(b)  Time  and  BMnasr  effihi^  election  to 


(1)  StataaMBt  raoMiied. 

(2)  Revocatiaa  of  elacti 

(3)  Tiling  by  component 
(i)(Resaved] 
(i)  Effective  date. 
(DhtSMraL 
(2|Ty«aMfoa(ala. 

(3)  CorporaHoM  Aat  asa  Ml 
Jamiaiy  aBi  IflBL 


HI 

Par.  4.  Section  1.382-2T  is  amended  as 
foHowr 

(I)  Example  flj  of  paragraph  (e](2)Pv] 
Is  amended  by  removing  the  last 
sentence. 

(2J  Example  (2)(ii)  of  paragraph 
(e)(2)Pv]  Is  amended  by  adding  at  the 
end  thereof  "See  paraj^aph  (f)(l)(iv]  of 
this  section  ending  the  separate 
accountiixg  for  U's  pre-change  losses  on 
any  testing  date  occurring  on  or  after 
January  29, 1991." 

(3)  Example  (2Xiii)  of  paragraph 
(3){2](iv)  is  amended  by  removing  the 
words  **.  but  must  be  separately 
accounted  for  under  paragraph  (fKlMiii) 
of  this  section"  from  the  last  sentence. 

(4]  Paragraph  (f)(lMUi)  i«  amended  by 
removing  the  language  "Pre-change 
losses"  in  the  first  sentence  and  by 
adding  in  its  place  "Except  as  provided 
in  paragraph  (f)(l)(iv]  of  this  aectioo. 
pre-change  losses". 

(5)  New  paragraphs  (f)(lMiv]  and 
(f)(lKv)  are  added  to  read  as  set  forth 
below. 

(ej  Psragrai^  (fK4]  is  amended  by 
removing  the  word  "loss"  and  by  adding 
a  new  sentence  at  the  end  diereof  lo 
read  as  set  forth  below. 

(7]  Paragraph  (f)(5)  is  amended  by 
•ddhig  a  new  sentence  at  the  end 
thereof  to  read  as  set  forth  below. 

(8)  Paragraph  (fHi8)(i)  la  amended  by 
addkig  two  new  sentences  at  the  end 
there^  to  read  as  set  ftvth  bebw. 

(9)  Para^aph  (hN2X0(A)  is  amended 
by  adding  the  language  "and  aolely  for 
the  purpoaes  of  determining  whether  a 
loaa  ooipocatton  has  an  ownoahip 
change"  immediatdy  after  "except  aa 
otherwiee  provided  in  Ifate  secttan". 

(10)  Paragraidi  (mM^  i>  amended  by 
removing  the  language  The  rulea  of  this 
parapaph  (m)  may  ha  illustrated  by  the 
following  examples"  and  by  adding  in 
its  place  the  kngnage  "The  rules  of 
paragraph  (nXl)  throng  (mX8)  of  this 
section  may  he  iltostrated  by  the 
following  examples". 

(II)  New  paragraidi  (mHlO)  i*  added 
and  reserved  and  paragrepha  (m)(ll), 
(m)(12).  (mXlS)  and  (mXM)  are  added  to 
read  aa  aet  forth  below. 


ftata-cr   OaHnWeo 
under  aedloo  342,  as 
Refonn  Ad  of  1998 


by  the  Tax 


(0*  *  • 
(1).  .  . 

(iv)  End  afeeparate  aceoanting  for 
keeeeandcndHaofdutribatoror 
tnaefetof  kf9$  coiporation.  A 
diatidmtar  or  tranaferor  coipoaation' 
ceases  to  be  treated  as  oonttauing  in 
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existence  under  paragraph  (f)(l)(ii]  of 
this  section — 

(A)  following  an  ownership  change  of 
the  (Ustributor  or  transferor  corporation 
in  connection  with,  or  after,  the 
transaction  described  in  paragraph 
(f)(l)(ii)  of  this  section,  or 

(B)  if,  following  the  transaction 
described  in  paragraph  (f)(l)(ii)  of  this 
section,  there  is  a  period  of  5 
consecutive  years,  during  which  there  is 
no  ownership  change  of  the  distributor 
or  transferor  corporation. 

If  either  of  the  provisions  of  the 
preceding  sentence  is  satisfied,  the 
separate  accounting  described  in 
paragraph  (f)(l)(iii)  of  this  section  is  no 
longer  required  or  permitted  for 
purposes  of  determining  whether  there 
is  an  ownership  change  with  respect  to 
the  net  operating  loss  carryovers  and 
other  attributes  described  in  paragraph 
(f)(l}(ii]  of  this  section.  For  purposes  of 
determining  the  beginning  of  the  testing 
period  of  the  acquiring  corporation, 
however,  such  net  operating  losses  and 
other  attributes  are  considered  to  arise, 
in  a  case  described  in  paragraph 
(f)(l)(iv)(A)  of  this  section,  in  a  taxable 
year  that  begins  not  earlier  than  the 
later  of  the  day  following  either  the 
change  date  or  the  transaction  described 
in  paragraph  (f)(l)(ii)  of  this  section,  or, 
in  a  case  described  in  paragraph 
(f)(l)(iv)(B)  of  this  section,  the  day  that 
is  3  years  before  the  end  of  the  5 
consecutive  year  period.  Pre-change 
losses  of  a  distributor  or  transferor 
corporation  that  are  subject  to  a 
limitation  under  section  382  continue  to 
be  subject  to  the  limitation 
notwithstanding  the  occurrence  of  the 
section  381  transaction  or  the 
satisfaction  of  either  of  the  provisions  of 
the  first  sentence  of  this  paragraph 
(f)(l](iv).  Any  ownership  change  that 
occurs  in  connection  with,  or 
subsequent  to,  the  section  381 
transaction  may  result  in  an  additional, 
lesser  limitation  with  respect  to  such 
pre-change  losses. 

(v)  Application  to  other  successor 
corporations.  This  paragraph  (f)(1)  also 
applies,  as  the  context  may  require,  to 
successor  corporations  other  than 
successors  in  section  381(a) 
transactions.  For  example,  if  a 
corporation  receives  assets  from  the  loss 
corporation  that  have  basis  in  excess  of 
value,  the  recipient  corporation's  basis 
for  the  assets  is  determined,  directly  or 
indirectly,  in  whole  or  in  part,  by 
reference  to  the  loss  corporation's  basis, 
and  the  amount  by  whidi  basis  exceeds 
value  is  material,  the  recipient 
corporation  is  a  successor  corporation 
subject  to  this  paragraph  (f)(l)> 


(4)  Successor  corporation.  *  *  *  A 
successor  corporation  also  includes,  as 
the  context  may  require,  a  corporation 
which  receives  an  asset  or  assets  from 
another  corporation  if  the  corporation's 
basis  for  the  as8et(s)  is  determined, 
directly  or  indirecUy,  in  whole  or  in  part 
by  reference  to  the  other  corporation's 
basis  and  the  amount  by  which  basis 
exceeds  value  is,  in  the  aggregate, 
material. 

[5]  Predecessor  corporation.*  *  *A 
predecessor  corporation  also  includes, 
as  the  context  may  require,  a 
corporation  which  transfers  an  asset  or 
assets  to  another  corporation  if  the 
transferee's  basis  for  the  asset(s)  is 
determined,  directly  or  indirectly,  in 
whole  or  in  part,  by  reference  to  the 
corporation's  basis  and  the  amount  by 
which  basis  exceeds  value  is,  in  the 
aggregate,  material 

(18)  StocA—{i)//;  genera/.  *  *  *  Solely 
for  purposes  of  determining  the 
percentage  of  stock  owned  by  a  person, 
each  share  of  all  the  outstanding  shares 
of  stock  that  have  the  same  material 
terms  is  treated  as  having  the  same 
value.  Thus,  for  example,  a  control 
premium  or  blockage  discount  is  not 
taken  into  accoimt  in  determining  the 
percentage  of  stock  owned  by  any 
person. 

(m)  •  •  • 

(10)  [Reserved] 

(11)  End  of  separate  accounting  for 
losses.  Paragraph  (f)(l)(iv)  of  this 
section  (relating  to  the  end  of  separate 
accounting  for  losses  of  a  distributor  or 
transferor  loss  corporation)  applies  to 
any  testing  date  occurring  on  or  after 
Janujuy  29, 1991. 

(12)  Stock  value.  The  last  two . 
sentences  of  paragraph  (f)(18](i)  of  this 
section  (relating  to  the  relative  value  of 
each  share  of  stock  having  the  same 
material  terms)  apply  to  any  testing  date 
occurring  on  or  after  January  29, 1991. 

(13)  Other  successor  corporations. 
Paragraph  (f)(l)(v)  of  this  section 
(relating  to  transferee  corporations) 
applies  to  any  testing  date  occurring  on 
or  after  January  29, 1991. 

(14)  Successor  corporation  and 
predecessor  corporation.  The  last 
sentences  of  paragraphs  (f)(4)  and  (f)(5) 
of  this  section  (relating  to  the  definitions 
of  successor  corporation  and 
predecessor  corporation)  apply  to  any 
testing  date  occurring  on  or  after 
January  29, 1991. 

Par.  5.  A  new  { 1.382-4  is  added  to 
read  as  set  forth  below: 


S1J•^4    Ssctton  382  ftnMstton. 

(a)  Scope.  Following  an  ownership 
change,  the  section  382  limitation  for 
any  post-change  year  is  an  amount 
equal  to  the  value  of  the  loss 
corporation  multiplied  by  the  long-term 
tax-exempt  rate  that  applies  with 
respect  to  the  ownership  change,  and 
adjusted  as  required  by  section  382  and 
the  regulations  thereunder.  See,  for 
example,  section  382(b)(2)  (relating  to 
the  carryforward  of  unused  section  382 
limitation),  section  382(b)(3)(B)  (relating 
to  the  section  382  limitation  for  the  post 
change  year  that  includes  the  change 
date),  section  382(m)(2)  (relating  to  shof 
taxable  years),  and  382(h)  (relating  to 
recognized  built-in  gains  and  section  33- 
gains). 

(b)  Computation  of  value.  [Reserved] 

(c)  Short  taxable  year  The  section  38. 
limitation  for  any  post-change  year  thai 
is  less  than  365  days  is  the  amount  that 
bears  the  same  ratio  to  the  section  382 
limitation  determined  under  section 
382(b)(1)  as  the  number  of  days  in  the 
post-change  years  bears  to  365.  The 
section  382  limitation,  as  so  determined, 
is  adjusted  as  required  by  section  382 
and  the  regulations  thereunder.  This 
paragraph  (c)  does  not  apply  to  a  52-53 
week  taxable  year  that  is  less  than  365 
days  unless  a  return  is  required  under 
section  443  (relating  to  short  periods)  for 
such  year. 

(d)  Controlled  groups.  See  S  1382-5 
for  rules  for  determining  the  value  of  a 
loss  corporation  that  is  a  member  of  a 
controlled  gi^up. 

(e)  Effective  date.  This  section  applies 
to  a  loss  corporation  that  has  an 
ownership  change  to  which  section 
382(a),  as  amended  by  the  Tax  Reform 
Act  of  1986.  applies. 

Par.  6.  A  new  S  1.382-5  is  added  to 
read  as  set  forth  below: 

§1.382-5   ControNsd  groups. 

(a)  Introduction.  This  section  provides 
rules  to  adjust  the  value  of  a  loss 
corporation  that  is  a  member  of  a 
controlled  group  of  corporations  on  a 
change  date  so  that  value  is  not  taken 
into  account  more  than  once  in 
computing  the  limitations  under  section 
382  for  the  loss  corporations  that  are 
members  of  the  controlled  group.  In 
general,  the  adjustment  is  made  under 
paragraph  (c)  of  this  section  by  reducing 
the  value  of  the  loss  corporation  by  the 
value  of  the  stock  of  each  component 
member  of  the  controlled  group  that  the 
loss  corporation  owns  immediately  aftei 
the  ownership  change.  The  loss 
corporation's  value  may,  however,  be 
increased  under  paragraph  (c)  of  this 
section  by  any  amount  of  value  that  the 
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other  meaibar  dads  to  tmtore  to  dM 
loM  ooipoMtioa. 

(b)  CoatnJJedgrwip  has  aad 
controlled  group  with  ratpeat  to  a 
controlled  group  Iom*.  A  contnilkd 
group  loM  is  «  pn-chaage  Iom  (or  a  oet 
unrealind  buUt-lB  loas)  of  a  loaa 
corporatioa  that  is  attributabla  to  a 
taxable  year  of  the  corporation  iwith 
respect  to  which  the  corporatian  is  a 
componeat  member  of  a  controlled 
poup  (as  defined  by  paragraphs  (e)(2) 
and  (eK3)  of  this  section).  The  controlled 
group  writh  respect  to  each  controlled 
group  loas  is  composed  of  the  loss 
coiporatioo  and  each  other  corporation 
that  is  a  component  member  of  a 
controlled  group  that  includes  the  loss 
corporation  both: 

(1)  With  respect  to  the  taxable  year  to 
which  the  controlled  group  loss  is 
attributable;  and 

(2)  On  the  date  the  loss  corporation 
has  an  ownership  changes. 

See  example  1  of  paragraph  (g)  of  this 
section  for  an  lustration  of  the 
determination  of  the  component 
members  of  a  controlled  group  with 
respect  to  a  controlled  group  loss.  See 
paragraph  (f)  of  this  section  for  rules 
relating  to  the  coordination  of  these 
rules  and  the  rules  regardii^  the 
computation  of  a  limitation  under 
section  382  for  a  consolidated  group  or  a 
loss  subgroup. 

(c)  Computation  of  value.  For 
purposes  of  computhig  the  limitation 
under  section  382  with  respect  to  each 
controQed  group  loss,  the  value  of  the 
stock  of  each  component  member  of  the 
controlled  group  with  respect  to  that 
loss  is  detennined  immediateiy  before 
the  ownership  diange,  and  is  adfusted 
by  applying  the  foDowing  rules: 

(1)  Reduction  in  rahie.  l^e  value  of 
the  stock  of  each  component  member  is 
reduced  by  Uie  vafaw  (ionnediateiy 
before  the  ownership  change  and 
without  regard  to  any  restoration  of 
vahie  or  other  adjustment  onder  this 
section)  of  the  stock  of  any  other 
component  member  dkecdy  owned  by 
the  compuiient  member  immediately 
after  the  ownership  change. 

(2)  ^^atoration  of  value.  After  the 
value  of  die  stock  of  each  component 
inember  is  reduced  pursuant  to 
parayaph  (c)(1)  of  this  section,  die 
vahie  of  dw  stock  of  eacfa  component 
member  is  increased  by  the  amomt  of 
value,  if  any,  restored  to  the  component 
memi>er  by  another  component  member 
(dw  electing  member)  pwsaant  to  thia 
paragraph  (c^Z).  The  electing  meaaber 
may  elect  to  reetore  value  to  another 
component  memt>er  in  en  amount  that 
does  not  exceed  the  lesser  at 

(i)lliesamol^ 


(A)  The  value,  detanninad 
JmnnwHalaty  before  the  ownership 
change,  of  the  electing  member's  stock 
(after  adtaatnent  under  paragraph  (c)(1) 
of  this  section  and  before  any 
restoratioa  of  valae  under  this 
paragraph  (c)(2)J  that  is  directly  owned 
by  the  other  component  member 
imoadiately  after  the  ownership  change, 
plus 

(B)  Any  amount  of  value  restored  to 
the  electing  member  by  another 
component  member  under  this 
paragraph  (c)(2);  or 

(ii)  The  vahie,  determined 
fanmediateiy  before  the  ownership 
change,  of  the  electing  member's  stodc 
(without  regard  to  any  adjustment  under 
this  section)  that  is  directly  owned  by 
the  otiier  component  member 
immediately  after  the  ownership  change. 

(3)  Reduction  in  rahte  by  the  amount 
restored.  The  value  of  the  stock  of  the 
electing  member  is  reduced  by  any 
amount  of  value  that  the  electing 
member  elects  to  restore  under 
paragraph  {c)(2]  of  this  section  to 
another  component  member. 

[i)  Appropriate  adjustments. 
Appropriate  additional  adjustments 
consistent  with  paragraphs  (c)  (1),  (2), 
and  (3)  of  this  section  must  be  made  to 
prevent  any  duplication  of  value.  Thus, 
for  example,  adjustments  must  be  made 
to  take  into  account; 

(i)  Any  indirect  ownership  interest  in 
another  component  member 

(ii)  Any  cross  ownership  of  stock  by 
component  members  of  the  controlled 
group  with  respect  to  the  controlled 
group  loss;  and 

(iii)  Any  value  used  to  determine  a 
limitation  under  section  S82  widi  respect 
to  controlled  group  losses  from  the  same 
period. 

(5)  Certain  reductions  in  the  rahte  of 
members  of  a  controlled  groups.  A  loss 
corporation  that  has  an  ownership 
duuogs  is  required  to  make  adjustments 
oonaiatent  with  this  paragraph  (c)  with 
respect  to  its  stock  if  die  stock  of 
another  ooiporatian  in  which  it  haa  a 
direct  or  indirect  ownership  interest  was 
disposed  or  before  the  ownership 
change,  aad: 

(!)  Both  corporations  were  component 
members  of  a  controlled  group — 

(A)  With  respect  to  a  taxable  year  to 
which  a  controlled  group  loss  of  the  loss 
corporation  is  attributable,  and 

(B)  At  aoy  time  during  the  2-year 
period  before  the  ownership  change;  and 

(ii)  Both  corporations  are  component 
members  of  a  controlled  group  at  any 
time  during  the  2-year  period  following 
the  ownership  diange. 

(d)  No  double  reduction.  To  the  extent 
conaistaat  with  ttie  puposee  of  4)ia 
section,  section  Stt  and  tde  section 


shall  r>nt  be  applied  to  dopUoete  a 
reduction  in  the  value  of  a  loaa 
corporation.  Thus,  for  example,  if  the 
▼aliie  of  a  loaa  corporation  is  redaced 
under  section  382(1X1)  to  take  into 
accoant  a  capital  contribution  of  stock 
of  a  component  member,  it  is  not  again 
reduced  by  such  amount  under 
paragraph  (cHl)  of  this  sectfon.  ff  this 
paragraph  (d)  applies  to  prevent  a 
reduction  in  value  from  being 
dopliceted,  the  application  of  the  other 
rules  of  this  section,  such  as  dioee 
relating  to  the  restoration  of  vahie,  is 
correspndin^y  limited  in  a  manner 
consistent  with  die  principles  of  this- 
sectioo. 

(e)  Definitions  and  nomenclature — (1) 
Defiaitioas  in  §  1382~T.  Except  as 
odierwise  provided,  the  defirations  and 
nomendatwe  contained  in  i  1.382-ZT 
apply  to  this  section. 

(2)  Controlled  group.  Controlled  group 
has  the  same  meaning  aa  in  section 
lS36(a),  detennined  by  substituting  "50 
percent^  for  **80  percent"  each  place 
that  it  appears,  and  without  re^ud  to 
section  lS63(aM4). 

(3)  Component  member.  Component 
member  has  the  same  meaning  as  in 
section  lS63(b),  determined  by 
subatitating  "December  31  (or  the 
change  date,  if  earlier)"  for  *Deceraber 
31"  eadi  place  it  appears,  and  without 
regard  to  section  lS83(bK2],  (bX3XC). 
and(bX4). 

(4)  Predecessors  and  saeoeesors.  As 
the  context  may  require,  a  reference  to  a 
corporation,  or  component  member 
indudes  a  reference  to  a  predecessor  or 
successor  coiporation. 

(f)  Coordination  between  consolidated 
groups  and  controlled  grot^s.  Some  or 
eH  of  me  component  members  of  a 
contrcriled  group  may  also  be  members 
of  a  consolidated  group,  end  a 
controlled  ptrap  loss  may  be  subject  to 
consolidated  section  382  limitation  or 
subgroup  section  382  limitation 
detennined  under  1 1.1502-93.  Except  as 
otherwise  provided  in  this  paragraph  (!) 
and  If  1.1502^81  dirou^  1.1502-99, 

i  1.1502-93  applies  instead  of  this 
section  when  both  sections,  by  their 
terms,  are  odierwise  applicable.  This 
section  is  applicable  and  may  require  an 
adjustment  to  value  if  a  member  of  a 
consolidated  group,  a  loss  group,  or  a 
loss  subgroup  (as  niose  terms  are 
defined  in  1 1.1502-l(h)  and  1 1.1502-91) 
is  alao  a  component  member  of  a 
controBed  group  with  respect  to  a 
controlled  group  loss.  Solely  for 
purposes  of  applying  this  section,  a 
consolidated  group,  loss  group,  or  loss 
subgroup  is  treeted  as  a  single 
corporation.  Thua  to  determine  the   - 
limitation  with  respect  to  any  portion  ol 
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the  pre-change  consolidated  attributes 
or  pre-change  subgroup  attributes  of  the 
loss  group  of  loss  subgroup  that  is  a 
controlled  group  loss,  the  consolidated 
section  382  limitation  of  subgroup 
section  382  limitation  is  computed  by 
treating  the  loss  group  or  the  loss 
subgroup  as  a  single  corporation,  and 
adjusting  value  in  accordance  with 
paragraph  (g)  of  this  section. 

(g)  Examples.  For  purposes  of  the 
examples  in  this  section,  unless 
otherwise  stated,  the  nomenclature  and 


assumptions  of  the  examples  in  {  1.382- 
2T(b)  apply,  all  corporations  file 
separate  income  tax  returns  on  a 
calendar  year  basis,  the  only  5-percent 
shareholder  of  a  corporation  is  a  public 
group,  and  the  facts  set  forth  the  only 
owner  shifts  with  respect  to  the 
corporations  during  the  testing  period. 

Example  1.  Con trolM  group  with  respect 
to  a  controlled  group  Joes,  (a)  Pvblic  L  owns 
all  of  the  L  8to<^  L  and  Public  Ll  own  30 
percent  and  70  percent  respectively,  of  the  Ll 
Btoclc  and  Ll  owns  all  of  tlie  corporation  T 


stock.  Ll  haa  a  net  operating  loss  arising  in 
1989  6\at  Is  carried  over  to  1992.  L  has  a  net 
operating  lots  arising  in  1990  that  it  carried 
over  la  HKO.  Ob  Aagast  1. 19B1.  L  acquires  30 
percent  of  the  stock  of  Ll.  tl>ai«t^  increasing 
its  percentage  owiKrahip  iatorest  ia  U  to  60 
percent  On  Decenber  1,  IflBl.  Ll  ptxtkattt 
all  of  the  stock  of  corporation  S  from  PuMc 
S.  On  November  1. 1992.  P  acqaires  all  of  the 
L  stock.  The  acquisition  bjr  P  of  «M  «f  the  L 
stock  on  November  1. 19t2,  causes  ownership 
changes  of  both  L  and  Ll  undar  the  rales  of 

{ijK-rr. 

•HJJHQ  CODS  OSfr-Ot-a 


4190 


Federal  Register  /  Vol.  56,  No.  23  /  Monday,  February  4,  1991  /  Proposed  Rules 


Federal  RegWer  /  Vol.  56.  Na  23  /  Monday,  F^jroary  4. 1991  /  Proposed  Rvles 


4191 


AUGUST  1.  mi 


(b)  Under  paragraph  (b)  of  this  section,  the 
1989  net  operating  loss  carryover  of  LI  is  a 
controlled  group  loss  because  Ll  is  a 
component  member  of  a  controlled  group 
with  respect  to  1989.  the  year  to  which  the 
loss  is  attributable.  Ll  and  T  compose  a 
controlled  group  with  respect  to  the  net 
operating  loss  carryover  because  Ll  and  T 
are  component  members  of  a  controlled 
group  both  (1)  with  respect  to  the  taxable 
year  to  which  Li's  net  operating  loss 
carryover  is  attributable  (i.e..  1989)  and  (2)  on 
November  1, 1992,  Li's  change  date.  Although 
L  and  S  are  component  members  of  Li's 
controlled  group  on  Li's  change  date,  they 
are  not  component  members  of  the  controlled 
group  with  respect  to  the  1989  net  operating 
loss  carryover  because  they  were  not 
component  members  with  respect  to  the  year 
to  which  the  net  operating  loss  carryover  is 
attributable.  The  value  of  Li's  stock  must 


therefore  be  adjusted  in  accordance  with 
paragraph  (c)  of  this  section  to  take  into 
account  an  adjustment  with  respect  to  the  T 
Stock  (but  not  the  S  stock)  in  computing  Li's 
limitation  under  section  382  with  respect  to 
its  net  operating  loss  carryover. 

(c)  Although  L  is  a  member  of  a  controlled 
group  composed  of  L,  Ll,  S,  and  T  on 
November  1, 1992,  L's  change  date,  it  is  not  a 
component  member  afa  coirtrolled  group 
with  respect  to  1980,  the  taxable  year  to 
which  its  net  operating  loss  carryover  is 
attributable.  Therefore,  L's  1990  net  openli^ 
loss  carryover  is  not  a  controlled  group  loss 
under  paragraph  (b)  of  this  section  and  the 
value  of  L's  stock  is  not  adjusted  in 
accordance  with  paragraph  (c)  of  this  section 
to  compute  L's  limitation  under  sectioa  382 
with  respect  to  the  1990  net  operating  lots 
carryover. 


Example  Z  Adjustments  to  value  of  the 
oontmlJed  group  members,  (a)  Since  1985,  A 
has  owned  all  of  the  stock  of  L,  L  and  B  have 
owned  80  percent  and  20  percent, 
respectively,  of  the  stock  of  corporation  P, 
and  P  and  C  have  owned  75  percent  and  25 
percent,  respectively,  of  the  stock  of  Ll.  L  and 
Ll  each  ha>  a  net  operating  loss  for  the  1990 
taxable  yeur  that  is  carried  over  to  its 
respective  1991  taxabie  year.  Oa  December  1. 
1991,  A  sells  all  of  the  L  slack  to  D.  The  sale 
results  in  ownership  chai§es  of  both  L  and 
Ll.  Inaaedialiily  before  the  owaership 
changes,  the  total  value  of  tie  Ll  stock  is  $40, 
the  total  value  of  the  P  stock  finrlif<<it^g  the 
vtkte  of  its  Ll  stock}  is  $10a  and  the  total 
valuB  of  the  L  stock  (including  the  value  ef 
the  P  stock)  is  $200. 
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(b)  Under  paragraph  (b)  of  this  section,  the 
1990  net  operating  lots  carryovers  of  each  of 
L  and  Ll  are  controlled  group  losses  because 
each  of  L  and  Ll  is  a  component  member  of  a 
controlled  group  with  respect  to  1990,  the 
year  to  which  the  losses  are  attributable.  L,  P, 
and  Ll  compose  controlled  groups  with 
respect  to  both  1990  net  operating  loss 
carryovers  because  L,  P,  and  Ll  are 
component  members  of  a  controlled  group 
both  (1)  with  respect  to  the  taxable  years  to 
which  the  net  operating  loss  carryovers  are 
attributable  (i.e.,  1990)  and  (2)  on  December  1, 
1991,  the  change  date. 

(c)  The  value  of  the  stock  of  Ll  for 
purposes  of  determining  its  limitation  under 
section  302  with  respect  to  its  net  operating 
loss  carryover  from  1990  is  $40.  Ll  does  not 
elect  to  restore  any  value  to  P  under 
paragraph  (c)(2)  of  this  section. 

(d)  The  value  of  the  stock  of  P  ($100)  is 
reduced  under  paragraph  (c)(1)  of  this  section 
by  the  value  of  the  stock  of  Ll  that  it  directly 
owns,  $30  (75%  X  $40).  Following  the 
adjustment,  the  value  of  the  stock  of  P  is  $70. 
P  elects  to  restore  this  entire  $70  of  value  to 
L 

(e)  The  value  of  the  stock  of  L,  $200.  is 
reduced  under  paragraph  (c](l]  of  this  section 
by  the  value  of  the  stock  of  P  it  directly  owns, 
i.e.,  $80  (80%  X  $100),  and  increased  under 
paragraph  (c)(2)  of  this  section  by  the  amount 

:  P  elects  to  restore  to  L,  i.e.,  $70.  Thus,  the 
value  of  the  L  stock  for  purposes  of 
determining  L's  limitation  under  section  382 
with  respect  to  its  net  operating  loss 
carryover  from  1990  is  $190  ($200-$80  + 
$70). 

Example  3.  Limitation  on  restoration  of 
value,  (a)  The  facts  are  the  same  as  in 
Example  2,  except  that  Ll  elects  to  restore 
$20  to  P.  For  purposes  of  determining  Li's 
limitation  under  section  382  with  respect  to 
the  1990  net  operating  loss  carryover,  the 
value  of  the  stock  of  Ll  is  $20  ($40 -$20) 
because  the  value  of  its  stock  is  reduced 
under  paragraph  (c)(3)  of  this  section  by  the 
$20  of  value  it  elects  to  restore  to  P. 

(b)  The  value  of  the  stock  of  P  ($100)  is 
reduced  under  paragraph  (c)(1)  of  this  section 
by  the  value  of  the  ll  stodc  it  directly  owns 
($30),  and  is  increased  under  paragraph  (c)(2) 
of  this  section  by  the  value  that  Ll  elects  to 
restore  to  P  ($20).  Thus,  the  value  of  the  P 
stock  is  $90  ($100  -  $30  +  $20). 

(c)  P  elects  to  restore  to  L  the  maximum 
value  permitted  under  this  section.  The  value 
of  the  stock  of  L,  $200,  is  reduced  under 
paragraph  (c)(1)  of  this  section  by  the  value 
of  the  P  stock  it  directly  owns  ($80),  and  is 
increased  by  the  value  that  P  elects  to  restore 
to  L  P  may  elect  to  restore  to  L  the  lesser  of 
(1)  the  sum  of  the  value  of  its  stock 
immediately  after  adjustment  under 
paragraph  (c)(1)  of  this  section  (i.e.,  $70)  plus 
the  value  restored  to  it  by  Ll  (i.e.,  $20)  (a  total 
of  $80)  or  (2)  the  value  of  the  P  stock  (without 
regard  to  the  adjustment  required  by 
paragraphs  (c)(1)  and  (c)(2)  of  this  section) 
that  is  directly  owned  by  L  immediately 
before  the  ownership  ctumge  (i.e.,  $80).  Thus, 
$80  is  the  maximum  amount  that  P  may  elect 
to  restore  to  L  Following  the  restoration  of 
value  by  P,  the  value  of  the  L  stock  for 
purposes  of  determining  L's  limitation  under 
secUon  382  is  $200  ($200  -  $80  +  $80). 


Example  4.  Coordination  with  consolidated 
return  regulations,  (a)  P  and  its  wholly 
owned  subsidiary  L  file  a  consolidated 
return.  L  owns  79  percent  of  the  outstanding 
stock  of  Ll.  P  acquired  the  stock  of  L  in  1985 
and  L  acquired  the  stock  of  Ll  in  1986.  The  P 
consolidated  group  has  a  consolidated  net 
operating  loss  arising  in  the  1990 
consolidated  return  year  that  is  carried  over 
to  1992.  Ll  has  a  net  operating  loss  arising  in 
its  1990  taxable  year  tiiat  is  also  carried  over 
to  1992.  On  January  1, 1992,  the  P 
consolidated  group  has  an  ownership  change 
under  { l.lS02-82(b)(l)(i)  and  Ll  has  an 
ownership  change  under  {  1.382-2T. 

(b)  Under  paragraph  (b)  of  this  section,  the 
1990  net  operating  loss  carryover  of  the  P 
group  is  a  controlled  group  loss  because  P,  L, 
and  Ll  are  component  members  of  a 
controlled  group  with  respect  to  1990,  the 
year  to  which  the  loss  is  attributable.  P,  L, 
and  Ll  compose  a  controlled  group  with 
respect  to  the  1990  net  operating  loss 
carryover  of  the  P  loss  group  because  they 
are  component  members  of  a  controlled 
group  both  (1)  with  respect  to  the  taxable 
years  to  which  the  net  operating  loss 
carryover  is  attributable  (i.e.,  1990)  and  (2)  on 
January  1, 1992,  the  P  group's  change  date. 
Because  P  and  L  compose  a  loss  group 
(within  the  meaning  of  1 1.1502-01(c))  %vith 
respect  to  its  1990  net  operating  loss 
carryover,  the  P  loss  group  must  compute  a 
consolidated  section  382  limitation  with 
respect  to  its  1990  net  operating  loss 
carryover  as  a  result  of  the  ownership 
change. 

(c)  In  computing  the  consolidated  section 
382  limitation  under  S  1.1502-93  with  respect 
to  the  1990  net  operating  loss  caryover,  the 
value  of  the  P  stock  immediately  before  the 
ownership  change  is  reduced  under 
paragraphs  (c)(1)  and  (f)  of  this  section  by  the 
value  immediately  before  the  ownership 
change  of  the  Ll  stock  directly  owned  by  L 
immediately  after  the  ownership  change.  Ll 
may,  however,  elect  to  restore  such  value  to 
the  P  consolidated  group  to  the  extent 
permitted  under  paragraph  (c)(2)  of  this 
section. 

Example  5.  Appropriate  adjustments  for 
indirect  ownership  interests,  (a)  Individual  A 
owns  all  of  the  stock  of  L,  L  owns  an  80 
percent  interest  in  the  capital  and  profits  of 
partnership  BS,  and  PS  owns  75  percent  of 
the  stock  of  Ll.  Both  L  and  Ll  have  net 
operating  losses  for  the  1990  taxable  year 
that  are  carried  over  to  their  respective  1991 
taxable  years.  On  December  19, 1991,  A  sells 
all  of  the  L  stock  to  an  unrelated  individual. 
The  sale  results  in  an  ownership  change  of  L 
and  Ll. 

(b)  Under  paragraph  (b)  of  this  section,  the 
1990  net  operating  loss  carryovers  of  each  of 
L  and  Ll  are  controlled  group  losses  because 
each  of  L  and  Ll  is  a  component  member  of  a 
controlled  group  with  respect  to  1990,  the 
year  to  which  the  losses  are  attributable.  L 
and  Ll  compose  controlled  groups  with 
respect  to  each  corporation's  net  operating 
loss  carryovers  because  L  and  Ll  are 
component  members  of  a  controlled  group 
both  (1)  with  respect  to  the  taxable  years  to 
which  the  net  operating  loss  carryovers  are 
attributable  (i.e..  1990)  and  (2)  on  December 
19, 1991,  the  change  date. 


(c)  L  has  an  indirect  ownership  interest  in 
Ll  which,  under  paragraph  (c)(4)  of  this 
section,  must  be  taken  into  account  in 
applying  this  section.  As  a  result,  the  value  of 
the  L  stock  for  purposes  of  determining  its 
limitation  under  section  382  with  respect  to 
the  1990  net  operating  loss  carryover  must  be 
reduced  by  the  value  of  L's  indirect 
ownership  interest  in  the  Ll  stock  (60 
percent)  that  it  owns  through  PS  immediately 
before  the  ownership  change,  and  is 
increased  by  the  amount  (if  any]  that  Ll 
elects  to  restore  to  L  under  paragraph  (c)(2)  of 
this  section.  The  value  of  Ll  is  reduced  under 
paragraph  (c)(3]  of  this  section  to  the  extent 
that  Ll  elects  to  restore  value  to  L 

(h)  Time  and  manner  of  filing  election 
to  restore — (1)  Statement  required.  The 
election  to  restore  value  described  in 
paragraph  (c)(2)  of  this  section  must  be 
in  the  form  of  the  following  statement: 
"THIS  IS  AN  ELECTION  UNDER 
S  1.382-5  OF  THE  INCOME  TAX 
REGULA-nONS  TO  RESTORE  ALL  OR 
PART  OF  THE  VALUE  OF  [insert  name 
and  E.I.N.  of  the  electing  member]  TO 
[insert  name  and  E.I.N.  of  the 
corporation  to  which  value  is  restored]. 
The  statement  must  also: 

(i)  Identify  the  change  date  for  the  loss 
corporation  in  connection  with  which 
the  election  is  made; 

(ii)  State  the  value  of  the  electing 
member's  stock  (without  regard  to  any 
adjustment  imder  paragraph  (c)  of  this 
section)  immediately  before  the 
ownership  change; 

(iii)  State  the  amount  of  any  reduction 
required  under  paragraph  (c)(1)  of  this 
section  with  respect  to  stock  of  the 
electing  member  that  is  owned  directly 
or  indirectly  by  the  corporation  to  which 
value  is  restored; 

(iv)  State  the  amount  of  value  that  the 
electing  member  elects  to  restore  to  the 
corporation;  and 

(v)  State  whether  the  value  of  either 
component  member's  stock  was 
adjusted  pursuant  to  paragraph  (c)(4)  of 
this  section. 

The  statement  must  be  signed  on  behalf 
of  both  the  electing  member  and  the 
corporation  to  which  such  value  is 
restored  by  persons  authorized  to  sign 
their  respective  income  tax  returns,  and 
be  filed  by  the  loss  corporation  with  its 
income  tax  return  for  the  taxable  year  in 
which  the  ownership  change  occurs  (or 
with  an  amended  return  for  such  year 
filed  on  or  before  the  due  date  (including 
extensions]  of  the  income  tax  return  of 
any  component  member  with  respect  to 
the  taxable  year  in  which  the  ownership 
change  occurs).  The  common  parent  of  a 
consolidated  group  must  make  the 
election  on  behalf  of  the  group. 

(2)  Revocation  of  election.  An  election 
made  under  this  section  is  revocable 
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only  with  the  coiuent  of  tb« 
Cbminiatiaoer. 

(3}  FSIiag  by  componeat  member.  An 
electing  Bueoo^r  must  attach  a  copy  of 
ttic  ttateiaent  described  ia  pangraph 
(hKl)  of  thb  eectioa  to  ito  iaeoae  tax 
letau  |0f  anended  latuni)  for  tha 
taxable  year  which  inchidet  the  rhenge 
date  in  oonnectioa  with  which  the 
election  ie  naoe. 

(i)  [Resenred) 

Q)  Effective  ddte—(t]  bi  genera/.  This 
section  apptiea  to  a  loss  corporation  that 
has  an  owrnership  change  with  reelect 
to  a  controlled  groi^t  loss  on  or  after 
lanuary  29. 1991. 

(2)  TYaimib'om  rule.  The  members  of  a 
ooQtrollcd  groep  on  lanuary  29, 1901, 
that  have  had  an  owiiefship  change  with 
laspact  to  a  controlled  group  toss  before 
Jainaty  29, 1991.  must  determine  tlia 
limitations  under  section  382  for  any 
post-change  year  with  respect  to 
oontToAad  group  losses  by  using  a 
reaaoaaUe  method  to  prechide  the  value 
of  stock  of  a  oomponent  member  that 
was  owned  directly  or  indirectly  by 
aaodier  memlier  inniediately  after  an 
ownership  change  from  being  taken  into 
aocoant  more  than  once  in  determining 
tha  limitations  under  section  382  with 
respect  to  controlled  group  losses.  If 
such  a  reasonable  method  was  not  used 
for  a  post-change  year,  subject  to  the 
exception  in  paragraph  U](3)  of  this 
section,  the  members  of  the  controlled 
group  described  in  the  preceding 
sentence  must  reduce  dieir  limitations 
mder  section  382  for  post-change  years 
for  which  the  income  tax  return  is  filed 
after  February  28, 1991,  to  recapture,  as 
quidcly  as  possible,  any  limitation  that 
members  tmric  into  account  in  excess  of 
the  amount  that  would  be  allowable 
under  tUs  section. 

(3)  Corporotione  that  are  not  members 
on  January  29, 1991.  fat  parposes  of  this 
sactfoB.  in  the  caaa  of  an  ownership 
change  occurring  before  January  28i 
1991.  the  controUed  gronp  with  rasped 
to  a  controlled  group  loss  does  not 
include  a  corporation  that  is  not  a 
component  member  of  the  controlled 
group  on  January  29, 1991.  Thus,  in  the 
case  of  an  ownership  change  occurring 
before  January  29, 1991,  paragraph  (c)  of 
this  section  does  not  require  that  the 
value  of  the  stock  of  s  loss  corporation 
that  is  a  component  member  of  a 
coatroQed  group  be  reduced  to  take  bito 
account  the  vtJua  of  stock  of  anodier 
corporation  directly  owned  imme<fiately 
after  the  ownership  change  unless  the 
other  corporation  is  a  component 
member  of  the  controlled  group  on 
January  29, 1991. 

(4)  Amended  retume.  A  taxpayer  that 
has  had  an  ownership  change  before 
January  29i  1901  may  file  an  anended 


return  for  any  taxable  year  to  modi^ 
the  amount  of  a  limitation  under  section 
382  with  raqtact  to  a  conuofied  group 
loaaonlyih 

(i)  Hie  BMidlficatiaB  complies  with  the 
rules  eonlainad  in  this  section  tor 
computing  a  limitation  under  section 
382: 

(U)  Any  other  component  member  of 
the  controlled  group  with  respect  to  tha 
controlled  group  loss  who  elects  to 
restore  valaa  and  whose  taxable  income 
is  affected  by  the  election  to  restore 
value  also  fika  amended  returns  ttiat 
comply  with  such  rules;  and 

(tii)  Corresponding  adjustments  are 
made  in  amended  returns  for  all  taxable 
years  ending  after  December  31, 1986. 
FniTrMkmufr., 
Conrnummmeraflatenollteremim. 
[FR  Doc  91-7174  Hied  1-29-91;  11:91  «ii| 
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tz  itttemal  Revenue  Service. 
Treasury. 

ACnOM:  Notice  of  proposed  rulemaking. 


r:  This  document  contains 
prop  Mad  amendments  to  the 
CQaaohdaled  retora  n^ations 
regarding  the  oparatiaB  of  sections  382 
and  383  of  yie  btemal  Revenue  Code  of 
1986  (rriating  to  limitations  on  net 
operating  lots  carryforwards  and 
certain  built-in  losses  and  credits 
following  an  ownership  change)  with 
respect  to  consolidated  groups.  These 
proposed  amendments  include  rules  for 
deteraaining  whether  a  loss  0tNip  or  a 
loss  subgroup  baa  an  ownerahip  change, 
for  ooaopoting  a  consolidated  section  982 
liaaitatioB  or  subgroup  sectitm  382 
limitation,  and  for  apirfying  sections  382 
and  383  to  corporations  that  join  or 
leave  a  gronp.  Hie  rules  ara  necessary 
to  provide  guidance  to  such  gtoupa  on 
tha  use  of  certain  of  their  tax  attributes. 
DMIK  Wiittan  connenls,  reqoesU  to 
appear,  and  oatHaaa  of  oral  coaunents 
to  be  presented  al  the  public  heering 
schedinJed  for  April  8, 1991.  at  10  a  jn. 
must  be  received  by  March  29. 1991.  See 
notice  of  hearing  published  elsewhere  in 
this  issue  of  tha  Fadacal  Sagjstar. 
aOBMOOHe  Send  coBuaaBts,  reqaests  to 
appear,  and  oalliBee  of  oral  anunants 
to:  fatamal  Ravanae  Servioa,  P.O.  Box 


7804.  attention  COCORP-.TiR  (CO:132- 
87).  room  4429.  Washington.  DC  20044. 
MM  pumumbi  ovommatioii  oomt act: 
David  P.  Madden  at  (202)  586-3205  (not 
a  toll-free  nombw). 

•UP9UMCMTARV  IMFOIIMATION: 

Paperwofh  Reduction  Act 

Tha  coUection  of  infonnation 
nnntainwd  in  tfiis  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  witfi  the 
Paperwork  Reduction  Act  of  1980  (44 
U.SXL  3504(bU.  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Managentott  and 
Budget,  Attention:  Desk  Officer  for  die 
Department  of  the  Treasury,  Office  of 
b^imatioB  and  Regulatory  Affairs, 
Washington.  DC  20503.  with  copies  to 
the  Internal  Revenue  Service,  attn:  IRS 
Reports  Clearance  Officer,  T JT. 
Washington.  DC  20224. 

The  GoUectton  of  information  in  these 
pRHMsed  regulations  is  in  1 1.1502-96(e). 
This  infdrmation  is  required  by  the 
Internal  Revenue  Service  to  assure  that 
a  sactien  382  hmitation  is  property 
determined  in  cases  of  corporations  that 
cease  to  be  membera  of  a  consolidated 
group.  The  respondents  will  be  members 
of  consolidated  groups. 

The  following  estimates  are  an 
approximatiOB  of  the  average  time 
expected  to  be  necessary  fm  a 
coUectton  of  information.  They  ara 
based  on  such  information  as  is 
available  to  the  Internal  Revenue 
Service,  fndhrfdual  respondents  may 
require  greater  or  lesser  time,  depending 
on  their  partiroilar  circuautances. 

Estimated  total  annual  reportii^ 
burdem:  300  hours. 

Estifluted  harden  per  respondent 
varies  froaa  10  minates  to  30  minutes, 
depending  on  imbvidaal  circiraMtances, 
with  en  estimated  average  of  15 
minutes. 

Estimated  number  of  respondents: 
9.125. 

Estimated  frequency  of  response: 
Once  every  6  years. 

Background 

TUa  docamant  conteias  favpoaed 
amendments  to  part  1  of  tide  20  of  the 
Code  of  Paderal  Regulations  (CFR) 
under  section  1502  of  the  Code  regarding 
the  operation  of  sections  382  and  383  of 
the  0)de  with  respect  to  consolidated 
groiqia.  Sections  382  and  363  wera 
amended  by  the  foUowinp  Section  821 
of  the  Tax  Ref otB  Act  ef  1986  (Pi^  U 
No.  9»^14.  M»  SUL  3065  (1988)):  section 
1022S  af  tha  RavasM  Act  of  1987  (Pteb.  L 
No.  10»-3e6k  nn  Stat.  «M  (1967));  section 
1008(d)  of  die  Tednical  and 
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Miscellaneous  Revenue  Act  of  1988 
(Pub.  L  No.  100-647. 102  Stet  3342 
(1988)):  and  section  7205  of  the  Revenue 
Reconciliation  Act  of  1989  (Pub.  L  No. 
101-239, 103  Stat  2106  (1989)). 

Explanation  of  Provisions 

A.  Overview 

1.  Sections  382  and  383 

Under  section  382,  if  an  ownership 
change  occura  with  respect  to  a  loss 
corporation  (as  defined  in  section  382 
and  the  regulations  thereunder),  the 
amount  of  the  loss  corporation's  taxable 
income  for  a  post-change  year  that  may 
be  offset  by  the  net  operating  losses  of 
the  loss  corporation  arising  before  the 
ownership  change  is  limited  by  an 
amount  known  as  the  section  382 
limitation.  The  section  382  limitation 
also  applies  to  limit  the  use  of  certain 
built-in  losses  recognized  by  the  loss 
corporation  after  an  ownership  change. 

liie  section  382  limitation  for  a 
taxable  year  of  a  loss  corporation  after 
an  ownership  change  is  generally  equal 
to  the  fair  market  value  of  the 
corporation's  stock  immediately  before 
the  ownership  change  multipled  by  the 
long-term  tax-exempt  rate  (a  rate  of 
return  published  periodially  in  the 
Internal  Revenue  Bulletin).  See  generally 
sections  382  (b).  (e).  and  (f).  This 
limitation  for  a  taxble  year  may  bs 
increased  by  certain  items,  such  as  an 
unused  limitation  for  a  prior  taxable 
year  and  certain  built-in  gains 
recognized  during  the  taxable  year.  See 
sections  382(b)(2)  and  (h). 

In  general  an  ownenhip  change 
involves  an  increase  of  more  than  50 
percentage  points  in  stock  ownership  by 
5-percent  shareholders  during  the  testing 
period  (usually  the  3  year  period  ending 
on  the  date  on  w^ch  a  loss  corporation 
must  make  a  determination  whether  it 
has  had  an  ownership  change).  In 
determining  whether  an  ownership 
change  has  occurred,  all  transactions 
occuring  during  the  testing  period  that 
affect  the  stock  ownerahip  of  any  5- 
percent  shareholder  whose  percentage 
of  stock  ownership  has  increased  as  of 
the  close  of  the  testing  date  are  taken 
into  account  Tlie  determination  of  the 
percentage  ownerahip  interest  of  any 
shareholder  is  made  on  the  basis  of  the 
ratio  of  the  fair  market  value  of  the  loss 
corporation  stock  owned  by  the 
shareholder  to  the  total  feir  market 
value  of  the  loss  corporation's 
outstanding  stock.  Ordinarily,  all  stock 
of  the  loss  corporation,  except  certain 
preferred  stock  described  in  section 
1504(a)(4).  is  token  into  account  Section 
1.382-2T  contains  rules  relating  to 
ownerahip  changes  of  corporations 
without  regard  to  whedier  die 


corporations  file  a  separate  return  or 
join  in  filing  a  consolidated  return. 

Section  383  and  1 1.383-rr  provide 
that  if  an  ownerahip  change  occura  with 
respect  to  a  loss  corfKiration.  the  section 
382  limitation  for  any  post-change  year 
also  applies  to  limit  the  amount  of 
captial  gain  or  regular  tax  liability  that 
may  be  offset  by  capital  losses  and 
excess  credits  of  a  loss  corporation 
arising  before  the  ownerahip  change. 

2.  Single  Entity  Approach  of  the 
Consolidated  Return  Regulations 

The  consolidated  return  regulations 
frequently  reflect  a  single  entity 
approach  to  the  taxation  of  consolidated 
groups.  Under  the  single  entity 
approach,  the  membera  of  a 
consolidated  group  are  treated  as 
divisions  of  a  single  taxpayer  with  the 
common  parent  as  the  sole  agent  for 
each  member  of  the  group.  G^e  example 
of  the  single  entity  treatment  is  the 
computation  of  consolidated  taxable 
income,  which  generally  permits  income 
earned  by  one  member  to  be  offset  by 
losses  sustained  by  other  membera. 

This  document  proposes  two  sets  of 
rules.  The  first  set  of  rules,  set  forth  in 
proposed  H  1.1502-91  through  1.1502-83, 
provide  the  tax  treatment  for  net 
operating  losses  that  arise  in  (and  net 
unrealized  built-in  losses  with  respect 
to)  years  that  are  not  separate  return 
limitation  yeara  with  respect  to  a 
consolidated  group.  (A  separate  return 
limitation  year,  or  SRLY,  generally  is  a 
taxable  year  of  a  subsidiary  in  which 
the  subsidiary  was  not  a  member  of  the 
group).  In  general  these  rules  adopt  a 
single  entity  approach  to  determine 
ownerahip  changes  and  the  section  382 
limitations  with  respect  to  such  losses. 

The  proposed  regulations  also  extend 
the  single  entity  approach  to  loss 
subgroups  within  consoUdated  groups.  A 
loss  subgroup  generally  consists  of  two 
or  more  corporations  that  are 
continuously  afiliated  after  ceasing  to 
be  membera  of  one  group~where  at  least 
one  of  the  corporations  carries  over 
losses  from  the  firat  group  to  the  second 
group.  Thus,  the  single  entity  approach 
under  the  proposed  regulations  can 
apply,  for  example,  to  a  consolidated 
group's  acquisition  of  another 
consolidated  group  or  of  a  chain  of 
subsidiaries  from  another  group. 

The  single  entity  approach  to  section 
382  reflects  the  ability  of  corporations 
filing  consolidated  returns  to  use  each 
other's  losses  as  well  as  the  principle 
that  the  tax  laws  should  operate  in  a 
neutral  manner  with  respect  to  changes 
in  ownerahip.  Under  the  neutrality 
principle,  losses  that  arise  while  two  or 
more  corporations  are  membera  of  one 
group  and  that  ara  therefore  available  to 


be  used  among  the  membera  should 
remain  so  available  foUowing  an 
ownerahip  diange,  subject  only  to  the 
restrictions  that  would  be  imposed  on  a 
single  entity  in  similar  circumstances. 

Ilie  second  set  of  rules,  set  forth  in 
proposed  |§  1.1502-94  and  1.1502-95, 
applies  to  corporations  that  join  or  leave 
a  consolidated  group  with  respect  to 
certain  attributes  (e.g.,  attributes  other 
than  those  arising  in  a  consolidated 
return  year).  In  general,  section  382  is 
applied  separately  with  respect  to  those 
attributes  because  the  attributes  cannot 
be  used  by  other  membera. 

The  rules  in  each  set  are  more  fully 
discussed  in  the  description  of  each 
section  of  the  proposed  regulations  that 
follows: 

B.  Proposed  regulations 

1.  Section  1.1502-90— Table  of  Contents 

Proposed  ( 1.1502-90  contains  a  table 
of  contenta  for  proposed  §§  1.1502-91 
through  1.1502-99. 

2.  Section  1.1502-91— Consequences  of 
An  Ownerahip  Change 

Proposed  §  1.1502-91  provides  a 
general  rule  that  following  an 
ownerahip  change  of  a  loss  group  (or  a 
loss  subgroup),  the  amount  of 
consoUdated  taxable  income  of  a  group 
for  any  post-change  year  which  may  be 
offset  by  pre-change  consolidated 
attributes  (or  pre-change  subgroup 
attributes)  may  not  exceed  the 
consolidated  section  382  limitation  (or 
subgroup  section  382  limitation)  for  such 
year.  The  section  also  contains  some 
definitions  and  assumptions. 

In  general,  a  loss  group  is  a 
consolidated  group  that  (i)  is  entitled  to 
use  a  net  operating  loss  carryover  to  the 
taxable  year  (not  including  a  net 
operating  loss  carryover  from  a  SRLY), 
(ii)  has  a  consolidated  net  operating  loss 
for  the  taxable  year  that  includes  the 
testing  date,  or  (iii]  has  a  net  unrealized 
built-in  loss  on  a  testing  date.  The 
membera  included  in  the  determination 
whether  a  group  has  a  net  unrealized 
built-in  loss  are  all  members  other  than 
new  loss  membera  with  net  unrealized 
built-in  losses  described  in  proposed 
§  1.1502-94(a)(l)(ii)  and  the  membera  of 
a  loss  subgroup  with  respect  to  a  net 
unrealized  built-in  loss  described  in 
proposed  S  1.1502-91(d)(2).  A  pre- 
change  consolidated  attribute  is 
generally  a  tax  attribute  described  in  the 
firat  sentence  of  this  paragraph  that  is 
attributable  to  a  period  ending 
immediately  before  the  loss  group's 
ownerahip  change. 

A  loss  subgroup  is  composed  of 
membera  of  one  group  (the  former 
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gfovp)ikmt] 
conaoUdalad  iraap.  tai  Ite  GSM  of  a  Ml 
opantinc  loM  cairyovar.  tht  OMBbcn  of 
a  poap  GoaHpoae  a  loM  whyoop  if  |i) 

thay  «NM  affiUatad  wilk  aach  olhar  in 
anotbar  aroup.  (U)  thay  bear  a 
relatknuUp  to  each  other  detcribed  in 
section  lSO«(aXl)  imaoadiate^  after  they 
become  memben  of  the  group,  and  (iii) 
at  least  one  of  the  membera  carries  over 
a  net  opwating  loss  arisios  in  a  year 
that  is  not  a  SRLY  (and  is  not  treated  as 
a  SRLY  under  proposed  1 1  J502-21(c}) 
with  respect  to  the  former  group.  In  the 
case  of  a  net  unrealized  bi^t-in  loss,  the 
members  of  e  group  compose  a  loss 
subgroup  if  thenr  (i)  have  been 
continuously  affibated  with  each  other 
for  the  5  consecutive  year  period  encttng 
immediately  before  they  become 
members  of  the  groups  (ii)  bear  a 
relationship  to  each  other  described  in 
section  15M(a)(1)  immediate^  after  they 
become  muabiHS.  and  (iii)  have,  in  the 
agpcgate.  a  aet  unrealixed  built-in  loss. 
A  member  ceases  to  be  included  in  a 
loss  subgroup  when  it  files  a  separate 
retam  or  caases  to  bear  a  relationsfaip 
described  in  section  150<(a)(1)  to  the 
loss  subgroup  parent  A  pro-change 
subgroup  attribute  ia  a  net  operating 
loss  carryover  or  recognized  buih-in  loss 
that  is  attributable  to  a  period  before  the 
loss  subgroup's  ownership  rhang* 

Anti-abuse  rules  are  provided  in  order 
to  prevent  members  from  being 
inappropriately  included  in  a  loss 
sub^up.  If  a  member  is  included  in  a 
loss  subgroup  with  a  principal  purpose 
of  avoiding  the  application  of,  or 
increasing  the  limitation  under,  section 
382.  ownership  changes  and  limitations 
under  section  382  are  determined  on  a 
separate  entity  basis  with  respect  to  the 
members  of  the  loss  subgroup.  However, 
taxpayers  cannot  elect  separate  entity 
treatment  by  including  a  member, 
because  such  an  inclusion  will  not  be 
considered  to  bare  been  made  with  the 
requisite  porpose. 

3.  Section  1.1501-02— Ownership 
Change  Determination 

Proposed  i  1.1502-02  concerns  the 
determination  of  an  ownership  change 
of  a  lose  group  or  a  loss  sobgroap. 
Ordinarily,  a  loss  group  has  an 
ownership  change  if  the  common  parent 
has  an  ownership  change  under  section 
382(g)  and  I  \M»-tT  (dM  parent  change 
metiiod).  See  propeasd  1 1.1502- 
92(b)(l)(i).  SiBilariy,  a  ioea  sabgroop  has 
an  ownerahip  dtaa§t  if  the  loss 
subgroup  parent  (in  eBect  the  common 
parent  of  the  loaa  sahgraup)  has  an 
ownership  chaage  avkr  section  M2(g) 
and  i  1.382-2T.  See  propoaad  f  1.1500- 
92(b)(l)(ii).  In  apptyii«  the  ownetaUp 
change  ndaa  of  |  L3i2-2r  for  thia 


puipooe,  loaa  aNribvtea  are  treated  aa 
attribstaa  of  the  eeaHBon  patent  (or  k>aa 
subgroap  parent)  and  tta  eeaunon 
parent  (er  lose  sabpoop  parent)  is 
liaatad  ae  a  loaa  uapoiiatlon.  Under  the 
parent  change  nwthod.  the 
deteminatten  whether  a  loss  group  (or 
loaa  sabgroop)  has  an  ownersh^  diange 
in  a  sabaidiary  of  tha  group  (or  loss 
subgroap), 

A  anpfdemental  method  for 
determining  whether  a  loss  group  (or 
loss  subgroup)  has  an  ownership  change 
may  apply  to  certain  loss  groups  or  loss 
subgroapa.  The  supplemental  method 
applies  if  a  person  who  is  a  5-percent 
shareholder  of  the  common  parent 
(including  any  person  ecting  pursuant  to 
a  plan  or  arrangement  with  such  a  5- 
percent  shareholder)  increases  its 
pocentage  ownership  boti)  in  the 
common  parent  and  in  any  subsidiary  of 
the  poop.  In  that  event,  the  loss  group 
(or  loss  subgroap)  must  also  detCTmine 
whether  it  has  an  ownership  change 
under  the  rales  for  the  parent  cha^^ 
method  by  treating  the  common  parent 
as  thou^  it  had  issued  to  the  person 
who  acquires  (or  is  deemed  to  acquire) 
the  subsidiary  stock  an  amount  of  its 
own  stock  (by  value)  that  equals  the 
value  of  the  subsidiary  stock 
represented  by  the  percentage  increase 
in  thet  person's  ownership  of  the 
subsidiary  (determined  on  a  separate 
entity  basis).  Other  special  rules  are 
provided  for  testing  dates  and  testing 
periods. 

The  common  parent  of  a  group  must 
file  the  infonnation  statement  required 
by  I  lJ82-2T(8)(2)ii)  witii  respect  to  the 
common  part.  A  less  inclusfve 
information  reporting  requirement 
apphee  with  respect  to  any  loss 
subgroap  with  attributes  from  a  SRLY. 

4.  Section  1.1502-03— Consolidated 
Section  382  Limitation 

Proposed  f  1.1502-09  provides  rules 
for  compotfaig  the  consolidated  section 
382  limitation  foUowing  an  ownership 
change  of  a  lose  group  The  Rmitation 
generally  is  computed  by  treeting  the 
loss  groop  as  a  single  entity.  Thus,  for 
any  poet-change  year,  the  consolidated 
section  382  Umitation  is  an  amount 
equal  to  the  vahie  of  the  loss  group 
multiplied  by  the  long-term  tax-exempt 
rate  that  applies  with  rewped  to  the 
ownership  change.  The  value  df  the  loss 
group  is  the  value,  immediately  before 
the  ownership  change,  of  the  stock 
(inchiding  stock  described  in  section 
l504(aN4))  of  each  awnber  of  the  k>8s 
group,  otfier  than  slock  that  is  owned 
direcUy  or  indirectly  by  a  mnnber.  This 
vahie  ia  ad|aated  under  any  rule  in 
section  382  (such  bb  section  382(IKl). 
relating  to  cartahi  capital  contributions) 


requMng  an  adjustment  to  vahie  for 
purposes  of  computing  the  section  382 
Kndtation.  The  section  382  limitation,  aa 
so  determined,  is  farther  adjusted  as 
required  by  section  382  and  the 
regulations  thereunder  (such  aa  sadka 
382(m)(2),  relating  to  a  short  taxable 
year).  Similar  rules  apply  in  determining 
the  section  382  limitation  for  a  loaa 
subgroup. 

Proposed  i  1.502-03(d}  provides  that 
the  single  entity  treatment  of  the  loaa 
group  (or  loss  subgroup)  applies  ia 
determiiking  whether  the  continuity  of 
business  enterprises  requirement  of 
section  382(c)  ia  met. 

The  ikembers  of  a  consolidated  group 
may  also  be  members  of  a  larger 
controlled  pwxp^  Propoeed  regulation 
S 1-382-6^  pobbahed  hi  thia  issue  of  the 
Federal  Register,  contains  rulea  for 
compating  the  section  382  limitation  lor 
a  loas  corporation  that  ia  a  member  of  a 
controlled  group  and  that  has  an 
ownership  change.  In  general,  a 
oonaolidatad  groop  ia  treated  as  a  single 
entity  for  purposes  of  propoeed  1 1.383-6 
and.  aa  a  single  entity,  must  make  the 
adjustments  to  vahie  proscribed  by  that 
section  for  puipoaes  of  detennining  the 
value  of  the  loss  group  and  the 
corporationa  that  are  membere  of  the 
same  controlled  group  but  are  not 
membera  of  the  loss  group. 

5.  Section  11502-84— Corporations  That 
Join  a  Consolidated  Group 

Proposed  1 1.1502-04  apiriies  to  a 
corporation  that  becomes  a  member  of  a 
group  and  has  loss  carryovers  or  other 
attritmtea  tiiat  are  attributable  to  a 
SRLY  (separate  attributes).  If  the 
corporation  is  a  member  of  a  loss 
sobgroap  at  the  time  it  becomes  a 
member  of  a  groop,  however,  these  rales 
do  not  apirfy  to  the  extent  that  proposed 
SS  1.1500-01  throu^  1.1502-03  apply  to 
the  corporation's  loss  carryovers  and 
other  attributes.  Under  proposed 

5  1.1503-04.  section  382  applies  to  die 
corporation  to  determine  whether  and  to 
what  extent  secti'on  382  limits  the 
amount  of  cons<^dated  taxable  income 
that  may  be  offset  by  the  corporation's 
separate  attributes.  Thus,  for  example,  a 
corporation  may  have  an  ownership 
change  with  respect  to  its  separate 
attributes  after  it  becomes  a  member  of 
a  group  even  thou^  under  the  parent 
change  method,  the  group  does  not  have 
an  ownership  change. 

6  Section  1.1502-05— Corporations  That 
Leave  a  ConsoUdated  Group 

Proposed  1 1.1502-95  applies  to  a 
corporation  that  ceases  to  be  a  member 
of  a  group,  ff  the  corporation  is  a 
member  of  a  loss  subgroup  at  the  time  it 
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ceases  to  be  a  member  of  a  group, 
however,  tfiese  rules  do  not  apply  to  the 
extent  that  prqpoaed  if  1.1502^01 
tiirough  1.1502-03  apply  to  the 
corporation's  loss  carryovers  and  other 
attributes. 

Undei  these  rulea.  section  382 
genesally  ^ipSes  sepnaMly  to  the 
corporation  after  tt  ceases  to  he  a 
member.  Net  operating  losses  6iat  are 
apportioned  to  a  corporation  mider 
proposed  9  1.1502-2l(bJ  ara  treated  as 
the  corporatioO's  net  operating  losses  to 
determine  the  earliest  date  that  fhe 
testing  period  for  theooiporation  may 
begin. 

If  a  loss  group  has  an  ownership 
change  under  luiqpoBed  {  LIMB  flg 
while  a  corporation  is  a  member,  any 
portion  of  the  consolidated  net  operating 
loss  of  the  group  apportioned  to  the 
corporation  under  \  1.1502-21,(b)  (or  any 
other  vet  operating  loss  carried  over  by 
the  corporation]  that  was  subject  to  the 
corporation  section  3e2~Umitation  is  a 
proHshange  loss  Ihat  continnes  to  be 
subject  to  limitation  under  section  ^82. 
This  limitation  is  zero  unless  the 
common  j>arent  plpcts  to  af^iortion  all  or 
part  of  the  consolidated  section  882 
limitation  to  the  ^carpwalien.  Tte  loss 
carried  over  by  the  corpomtien  mi^  he 
subject  to  an  additionaL  leasee,  aection 
382  limitation  if  the  corporation  has  an 
ownership  change  wAien  (or  after)  it 
ceases  to  be  a  member. 

Under  proposed  i  1.15QK^eS(o),  ike 
common  parent  may  elect  to  apportion 
all  or  part  of  the  corporation  section  B82 
limitation  to  a  corporation  ihat  ceases  to 
be  a  maflaher  of  the  kaa  ffpoup.  The 
liddtaHon  far  thejreup  for  any  post- 
change  year  eadiag  after  the  date  dint 
the  corporation  ceases  to  be  a  member 
is  reduced  to  take  into  account  the 
extent  to  which  the  limitatiMBis 
apporttoned  to  the  corpoeatiaiL  Onoe 
made,  the  election  is  revocable  only 
with  AernimiilesJiaiir^  oonsent 

The  apportioned  amount  is  taken  into 
aooeauA  in  dotemdidng  die  oorporatioifs 
section  382  limitation  for  aqy  taxable 
year  after  it  ceases  to  be  a  member. 
Special  rules  are  provided  Tor 
apportioning  any  part  of  ttie 
consolidated  section  382  Jimitation  &at 
is  attributable  to  an  adjustment.. for 
example,  under  sections  382(b)(2) 
(relating  4o  a  CBByoaer  nf  imusad 
limitation)  or  gSZ^  :(relateg>to  «n 
adjustment  for  reco^iized  btiHt-in 
gains).  The  apportioned  amount 
attributable  to  the  adjustment  ia  treated 
as  an  adjustmant'te^heifemer 
iiwiber'a  aaciienSBC  uuillalioa  for  -Ha 
firat  taxable  year  after  it  ceases  to  be  a 
member. 

Similar  rules  to  flioie  QeauRieil  nxnre 
apply  with.reapect  to  apportiDnmeiit  flf 


the  limitation  when  a  coipocation  leaves 
a  group  as  part  df  aloss  ufl^grai^-or 
leaves  a  loss  subgroup. 

7.  Section  1.1502-08— Miscellaneous 
Rules 

Proposed  { 1.1502-oe(a)  curtails  die 
requirement  of  separately  tracking  loss 
mnyovere  and  other  atti'Ibules  of  a 
meiriber  of  a^groi^  fliat  are  atfrlbutable 
to  a  SRLY.  Separerte  tracking  ceases  if  a 
member  (or  loss  subgroup)  has  an 
ovmet^ip  change  aeith  nspect  to  SKLY 
loss  carryovers  in  oonnectian  with 
joining  the  group  (or  on  any  change  date 
following  that  time).  If  a  member  (or  loss 
subgroup)  does  not  have  an  ownerahip 
change,  separate  tracking  ceases  at  the 
end  of  the  5  oonsecotive  year  period 
after  the  member  (or  loss  subgroup) 
joins  the igraup.  Once  either  condition  is 
satisfied,  an  ownership  change  generally 
can  occur  with  respect  to  SRLY  loss 
cariyoveiB  of  the  member  (including  t&e 
membera  of  a  loss  aubgroup)  tmly  if 
there  is  an  ownerahip  dia^ge  of -die  bas 
group. 

Proposed  8  1.1502-e6(b)  provides  that, 
under  certaip  circumstances,  a  . 
subsidiary  may  have  an  ownerahip 
change  on  a  separate  oapondian  basis 
with  respect  to  ite  portion  of  a 
consolidated  net  operating  loss  (or  a 
separate^  computed  -nM  unrealbred 
built-in  loss).  Under  {  1.1502-06(b)(l).  an 
ownerahip  diange  generally  may  occur 
as  a  result  of  the  deemed  exercise  eS 
options  to  acquire  more  than  SOpercont 
of  a  subsidiary's  stock.  The  deemed 
exerdse  r^  ^ppliea.  however,  only  if 
the  options  are  held  by  a  sin^panon 
or  by  persons  acting  purauanttoa^idBn 
or  arrangement  An  option  that  is  a 
bilateral  contract  to  purchase  the  stock 
of  the  subsidiary  is  not -subject  to  ihs 
deemed  exerdse  nde  provided  the  stock 
is  sold  pursuant  to  theoontrad  within  1 
year.  If  fhe  stodc  is  not  sold  wVMn  fhe  1 
year  period  purauant  to  the  canttact  the 
option  will  be  daeraedto  have  been 
exerdsed  (and  any  ownership  diange 
resulting  bom  the  exsEdse  w^  be 
treated  as  having  occurred)  at  the«arlier 
date  under  die  deemed  exnvjse  rule. 

A  subsidiary  may  dso  have  an 
ownerahip  change  on  a  separate 
corporation  basis  under  proposed 
t  ld50&-O6(hUe)  if  1  or  more  5-peraent 
sharehdlders,  actiqg  p»f«inn«  to  a  plan 
or  arrangement  to  avoid  an  ownerslMp 
change  of  the  subsidiary,  inciease  dieir 
percentage  ownerahip  intaBests  Jn  the 
subsidiary  by  more  than  SOpaoaOagB 
points  during  the  testing  pebad  of  dhe 
subsidiary, 

If  either  of  these  Tides  applies,  section 
382  win  ap|ny  to  me'Siibsiffiary 
separately  with  respect  to  loss 


carryovera  and  other  attributes 
attributable  to  the  subsidiary. 

8.  Secaian  l.lS02rS7 

Proposed  i  l.f802-07  is  reservod  II  ia 
intended  ttnt  diia  aection  vnXL  g event 
the  applicstioB  of  aection  882  to 
oansohdatod  groups  in  tide  11  or  similar 
cases.  Btepeading  on  the  issue  and  &e 
ciranmstances  in^i^hkih  it  arisea.  the 
rules  mayadofAa  aiB^e«ntity 
appraadh. 

9.  Section  1.1502-00— Section  383. 

Proposed  f  1.1502-08  provides  •tiket  the 
rules  Ml  propoieedWt.TSOa  Otttnooi^ 
1.1502-97  eisa  apply  for  purposes  ef 
sectien  388,  wMi  appropriate 
adjustments  totsiee  into  acoountthat 
section  383  applies  io  net  capital  losses 
and  excess  credits. 

la  Section  L15a2ne9-^fiective  Dates 

Proposed  |  Ln02-oe  provides  (he 
eSeOtive  dates  for  proposed  U  1.1502- 
91  through  1.1102-08.  "V^  niles  are 
generaBy«ffeeiiveMarch  8, 1001,  for 
testing  dates«nia' after  January  20, 
1991.  TrandSen  ndee  are  provided  far 
the  appUcatiewof  seotioiis  882  and  883 
during  'die  period  b^ore  die  general 
effective  dalte.  During  the  trensition 
period,  a  consolidated  group  is 
pematted  to«oonsistentfy  use  one  of  die 
following  raoftwda -to  determine  Whether 
an  ownerahip  dhange  ouuuf  red  and,  ■ 
one  did  occur,  ita  efFeot:  (1)  A  method 
fliat  dues  net  mtfteriiffly  differ  from  'die 
ndes  of  propoeed  fS  1.1502-<01  fhreu^ 
l.ll02-«e:  t2)  a  method  :&at  appBes  die 
rules  of  •edfien  888  and  the  reipdations 
thneonder  to^ach  member  on  a 
separate  entity  basis:  and  (3)  a  medied 
approved  by  the  Commiasinner*\pon 
application  by  the  common  parent.  A    . 
consolidated  frenp  Is  net  pomittod  to 
use  different  meflrads  for  dflforent 
taxable  years  daring  the  traiwitien 
period. 

A  taxpayer  may  nle  an  amended 
return  for  any  prior  taxable  year  to 
mo^Bfydte  use  of  a  -con^lidated  net 
operating  loss,  a  net  operating  loss 
carryover  flBalBdinBa  net  operating  loaa 
carryover  arising  in  a  SRLY),  or  n 
recognized  built-in  gain  or  loss  only  if 
the  amended  return  complies  with 
proposed  II  1.1502-01  diroo^  1.1500- 
98.  A  taxpayer  may  only  file  an 
amended  return  for  a  prior  year  4f  it  also 
files  amended  returns  for  aU  taxable 
yean  ending-onor  «Aer  die  date  vS'tbe 
owneninp'ObaBgB  tor 'wfaicfa  returns 
have  already  been  filed  as  of  the  date  of 
the  amended  return. 
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Special  AoalyBM 

These  proposed  rules  are  not  major 
rules  as  defined  in  Executive  Order 
12291.  These  rules,  if  issued,  will 
generally  apply  to  consolidated  groups, 
which  tend  to  be  larger  entities.  Thus, 
they  will  generally  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  not  will  they 
significantly  alter  the  reporting  or 
recordkeeping  duties  of  small  entities. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  Pursuant  to  section 
7805(f)(1)  of  the  Code,  these  regulations 
will  be  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Commants  and  Public  Hearing 

Before  adopting  these  proposing 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Senrice.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  In  particular, 
the  Service  invites  comments  on  the 
following  issues:  how  a  consolidated 
section  382  limitation  (or  subgroup 
section  382  limitation)  is  absorbed  in  the 
case  in  which  the  use  of  only  some  of 
the  losses  available  to  the  group  is 
subject  to  limitation,  and  how  the  rules 
of  sections  382  and  383  should  apply 
when  one  or  more  of  the  members  of  the 
group  are  in  a  tide  11  or  similar  case.  A 
public  hearing  is  scheduled  for  April  8, 
1991.  See  notice  of  public  hearing 
published  elsewhere  in  this  issue  of  the 
Fadaral  Ragistar. 

Drafting  Infonnatlon 

The  principal  author  of  these 
proposed  regulations  is  David  P. 
Madden.  Office  of  Assistant  Chief 
Couiuel  (Corporate),  Office  of  Chief 
Counsel,  Internal  Revenue  Service. 
However,  other  personnel  from  the 
Service  and  the  Treasury  Department 
participated  in  their  development 

Ust  of  8ubj«:ts  in  aS  CFR  1.1502-1 
through  1.1584-1 

Consolidated  returns.  Controlled 
groups  of  corporations.  Income  taxes. 

Propoaad  Amandmants  to  the 
Regulatioiia 

Accordingly,  the  proposed 
amendments  to  26  CFR  part  1  are  as  . 
follows: 


PART  1-INCOME  TAX;  TAXABLE 
YEARS  BEQINNINQ  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  in  part  by  adding  the 
following  citation: 

Authority:  26  U.S.C.  7805  '  *  *  Sections 
1.1502-91  through  1.1502-99  also  issued  under 
28  U.S.C.  382(h)(g),  382(k](e).  382(m).  and 
1502. 

Par.  2.  New  Si  1.1502-90  through 
1.1502-99  are  added  to  read  as  set  forth 
below: 

I1.1801-90   Table  of  contenta. 

§  1. 1502-01    Application  of  section  382 
with  respect  to  a  cor.aolidated  group. 

(a)  Determination  and  effect  of  an 
owiRsrahip  change. 

(1)  In  general. 

(2)  Special  rule  for  post-change  year  that 
includes  the  change  date. 

(3)  Cross  reference. 

(b)  Definitions  and  nomenclature. 

(c)  Loss  group. 

(1)  Defined. 

(2)  Example. 

(d)  Loss  subgroup. 

(1)  Net  operating  loss  carryovers 

(2)  Net  unrealized  built-in  loss. 

(3)  Loss  subgroup  parent 

(4)  Principal  purpose  of  avoiding  a 
limitation. 

(5)  Special  rules. 
(B)  Examples. 

(e)  Pre-change  consolidated  attribute. 

(1)  Defined. 

(2)  Example. 

(f)  Pre-change  subgroup  attribute. 

(1)  Defined. 

(2)  Example. 

(gj  Net  unrealized  built-in  gain  and  loss. 

(1)  In  general. 

(2)  Members  included, 
(i)  Consolidated  group, 
(ii)  Loss  subgroup. 

(3)  Acquisition  of  built-in  gain  or  lou 
assets. 

(4)  Indirect  ownership.  ~* 
(h)  Recognized  built-in  gain  or  loss. 

(1)  In  general. 

(2)  Disposition  of  stock  or  debt  of  a 
member. 

(3)  Intercompany  transactions. 

(4)  Exchange  basis  property, 
(i)  [Reserved] 

(jj  Successor  and  predecessor. 

§  1. 1502-02    Ownership  change  of  a  loss 
group  or  a  loss  subgroup. 

[a]  Scope. 

(b)  Determination  of  an  ownership  change. 

(1)  Parent  change  method, 
(i)  Loss  group. 

(ii)  Loss  subgroup. 

(2)  Examples. 

(3)  Special  adjustments. 

(i)  Common  parent  succeeded  by  a  new 
common  parent 
(ii)  Newly  created  loas  subgroup  parent 
(iii)  Examples. 


(4)  End  of  separate  tracking  of  certain 
losses. 

(c)  Supplemental  rules  for  determining 
ownership  change. 

(1)  In  general. 

(2)  Operating  rules. 

(3)  Supplemental  ownership  change  rules, 
(i)  Additional  testing  dates  for  the  common 

parent  (or  loss  subgroup  parent). 

(ii)  Treatment  of  subsidiary  stock  as  stock 
of  the  common  parent  (or  loss  subgroup 
parent). 

(iii)  S-percent  shareholder  of  the  common 
parent  (or  loss  subgroup  parent). 

(4)  Examples. 

(d)  Testing  period  following  ownership 
change  under  this  section. 

(e)  Information  statements. 

(1)  Common  parent  of  a  loss  group. 

(2)  Abbreviated  statement  with  respect  to 
loss  subgroups. 

§  1. 1502-03    Consolidated  section  382 
limitation  (or  subgroup  section  382 
limitation). 

(a)  Determination  of  the  consolidated 
section  382  limitation  (or  subgroup  section 
382  limitation). 

(1)  In  general 

(2)  Coordination  with  apportionment  rule. 

(b)  Value  of  the  loss  group  (or  loss 
subgroup). 

(1)  Stock  value  immediately  l>efore 
onvnership  change. 

(2)  Adjustment  to  value. 

(3)  Examples. 

(c)  Recognized  built-in  gain  of  a  loss  group 
or  loss  sul^roup. 

(d)  Continuity  of  business. 

(1)  In  general. 

(2)  Example. 

(e)  Limitations  of  losses  under  other  rules. 

§1.1502-04    Coordination  with  section 
382  and  §1.382-27  when  a  corporation 
becomes  a  member  of  a  consolidated 
group. 

(a)  Scope. 

(1)  In  general. 

(2)  Coordination  in  the  case  of  a  loss 
subgroup. 

(3)  End  of  separate  tracking  of  certain 
losses. 

(b)  Application  of  section  382  to  a  new  loss 
member. 

(1)  In  generaL 

(2)  Adjustment  to  value. 

(3)  Pre-change  separate  attribute  defined. 

(4)  Examples. 

(c)  Built-bi  gains  and  losses. 

(d)  Information  statements. 

§1.1502-05    Rules  on  ceasing  to  be 
member  of  a  loss  group  (or  loss  ^ 

subgroup). 

(a)  Scope. 

(1)  In  general. 

(2)  Election  by  common  parent 

(3)  Coordination  with  H  1.1502-91  through 
l.lBQ>-93. 

(b)  Separate  application  of  section  382 
when  a  member  leaves  as  group. 

(1)  In  general 

(2)  Effect  of  a  prior  ownership  change  of 
the  group. 


(3)  AMiiioaliNte  theceeeaf  aloaa 
lahntoap. 

(11  "-imsliM 

(c)  Aflporttoameot  df  the^oosolidatad 
section  382  Ihnilafion. 

(t)  Appurflunmenlby  common  parent 

(2)  nFeat  iff -apporttonnent  tm  tfae 
CDB«eBga>e€eectiea  BWairitethm. 

m  Mhct-anewpwMwta^stooiithB 

lis 
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apporti— d. 

(4)  Daamad  apperttoMBenl  wken  loasjamip 
terminates. 

(5)  Appropriate  adjustments  when&nnar 
member  leaves  duriqglhejeat. 

(S)%caiutiles. 

•ftfl  Wines  pertainlm'tDTMimiliig^be'B 
maaibei<ff«  hweeabgRNip. 


(« 


(IjFoaaofiheakctiaa 
(Q£ilk«ofths 
(3)lIevocation  «l«leotioiL 

§1.1SOB^OO   Mhcettanenwrt^m. 

(a)  End  df  separate  tradchig-iff  losses  of  a 
tf-^eemsnner. 

(DAppyoatea. 

(2)  Gains  and  losses  not  separate 
tracked. 

(3)  Special  rule  for  testing  period. 

(4)  Limits  on  application. 

(b)  Ownership  diange  of  subsidiary. 

(1)  Ownership  change  of  a  subsidiary 
because  of  options  or  plan  or  arrangement 

(2)  Special  rule  for  contracts  to  purchase 
Btodc 

(3)  Examples. 

(4)  Effect  of  the  ownership  change, 
(i)  In  generaL 

(ii)  Pre-change  losses. 

(5)  Coordination  widi  |S  1.1502-91, 1.1502- 
92.  and  1.1602-94. 

(c)  Continuing  effect  of  an  ownership 
change. 

§2.1502-07   [Reserved] 

§1.1502-00    Coordination  with  section 
38S. 

§1.1502-00   Effective  dates. 

(a)  Effective  date. 

(1)  In  generaL 

(2)  Testing  period  may  include  a  period 
beghming  before  January  29. 1991. 

(b)  Transition  rules, 
(i)  In  generaL 

(ii)  Recapture  of  excess  Umitation. 
(iii)  Coordination  «vith  affective  date. 
(2)  Permitted  methods. 

(c)  Amended  returns. 

(d)  Section  383. 

I1.1S02-91    AppleaUonefaeellonm 
wtlh  laepeel  to  a  eoneoMaled  greupu 

(a)  Determination  and  effect  of  an 
ownership  change-^1]  In  general. 
Sections  1.1502-91  tlvou^  1.1502-93  set 
forth  the  roles  for  determining  an 
ownership  change  undn  section  382  for 
members  of  consolidated  groiqis  and  the 
section  362  limitations  with  req>ect  to 
attributes  described  in  paragraf^  (e) 
and  (f)  of  this  section.  These  rules 


piMiiiHyjauBirieliMtanwwierahip 
change  aatditeaectem  je2iiatftMoa 
are  drtaiialnad'asiii  uafodtmAuB 
attributes  ior^^nnp  (aribas 
subgnBup)  flB  a  «ia^  entity  tesb  and 
notisrits  mwrnhwa  aepsiMtd^ 
ftflle'WMjgasi-ewiMaMrip  cjwuy -of  aipiB 
group  (or  a  loBsvrtfro^i)  andar 
S  1.1502-92,  the  amount  dfaanBoUdatad 
taxable  tecooe  isr  any  poat-dhan^  Tear 
wMon'BBy  be  fnis0t%y  preAlhiiiige 
coHSoMateflartlinjiJtBS'^iirjirw^rtmTiy 
SfA^giTrap.HltrfiniteiQ.Blndl  not  axceed  Ihe 
consolidated  secfian  38B  WmitoHnB  jgr 
snbgroty.sentian  a<?1imHatienJferaaoh 
year  aanJatwHainedaader  1 1.1MB  90. 

m  Special gukfi>tfoat<!bange  jaor 
that  intikdaa  tAe  cAaasadiDia.  If  Ibe 
post-change  year  includes  the  change 
date.  section4l2(b)(3)(A)  is  applied  so 
that  the  consolidated  section  382 
limitation  (or  subgroup  sectien.382 
limitation)  .does  not  apply  io  the  portion 
offonseUdated  tasoUetecome  &at:is 
allocable  to  the  period  in  the  jear  on  or 
before  the  change  date.  The  dlacation 
of  consolidated  taxable  income  lor  ftie 
post-change  year  that  kicludes  Ike 
change  date  must  be  made  before  taking 
into  account  any  consdlidated-net 
operating  loss  deduction  (as  ddEned  in 
{ 1.1502-21(a)). 

(3)  Cross  reference.  taa8|11TO7  M 
and  1.1502-95  for  rules  that  apply 
section  382  to  a  corporation  that 
becomes  or  ceases  to  be  a  member  of  a 
group  or  loss  subgroup. 

(h)  Definitions  and  nomenclature.  For 
purposes  of  S8 1.1502-91  through  1.1502- 
99.  unless  otherwise  stated: 

(1)  The  definitions  and  nomenclature 
contained  in  §  1.382-2T  (including  the 
nomenclature  and  assumptions  relating 
to  the  examples  in  S  1.382-2T(b))  and 
§S  1.150^-91  through  1.1502-99  apply; 
and 

(2)  In  all  examples,  all  groups  file 
consolidated  returns,  all  corporations 
file  their  income  tax  returns  on  a 
calendar  year  basis,  the  only  5-percent 
shareholder  of  a  corporation  is  a  public 
group,  the  facts  set  forth  the  only  owner 
shifts  during  the  testing  period,  and  each 
asset  of  a  corporation  has  a  value  equal 
to  its  adjusted  basis. 

(c)  Loss  group— {1]  Defined.  A  loss 
group  is  a  consolidated  group  that: 

(i)  b  entided  to  use  a  net  operating 
loss  carryover  to  the  taxable  year  that 
did  not  arise  (and  is  not  treated  under 
1 1.1502-21(0)  as  arising)  in  a  SRLY; 

(U)  Has  a  consolidated  net  operating 
loss  for  the  taxable  year  in  which  a 
testing  date  of  the  common  parent 
occurs  (determined  by  treating  the 
common  parent  aa  a  loss  corporation); 
or 

(iM)  Has  a  net  unrealized  built-in  loss 
(determined  under  paragraph  (g)  of  this 


sectaB  by  KicatiiiS  die  datc'on  it^Ut^  the 
determination  is  made  as  theo^  it  were 
aahHigedaie). 

See  1 1.1502-96(a)  forruh*  (hat  m^ 
cause 'Certain  net  "Operating  Ion 
carryovevs  fomet  nnrealized  Indh-ln 
gains  and  hnsesl  to  he  deaurflwid  in  "die 
preceding  aentencse. 

(2) Exaatph.  Lea$smitp.  (•) LandXl  fik 
sapantejatanu4nd«achJiasa-nat4>pazatiiig 
lossxar^wvsr  ariaiqg  in  1991  that  Is  uanted 
overlD  1992.  A  owns  4D  shares  aodL  owns  BD 
shares  (fftiwIOO'eBtstandtng  shsns  dTLl 
Stock.nt  mexlnexn  ueoeBberSl.  IWl,  L 
buys  the  40  shares  of  Ll  stock  from  AVer 
1992.4.aaainllBa  ( 


r 

L  ' 

^otcorusKxx 

aoK 

« 

I 

1 

Ll  ; 

(b)  L  andla1>ecunwBlaesgroBp.afthB 
l>eginniBg^n  uicooBScniQatBO  letuiu'ysHi 
ending  od  BeeeoilMr'il.  IMK.  ^aaasaHie 
group  is  entModas^n  An  MM  ast-apentk^ 

which  did  not  arise  (and  is  not  treated  under 
i  1.1502-21(0)  as  arising)  in  a  SRLY.  See 
1 1.1602-94  for  rules  relating  to  the 
application  of  section  382  with  respect  to  Li's 
net  operating  loss  carryover  from  1991  which 
did  arise  hi  a  SRLY. 

(d)  Loss  subgroup — (1)  Net  operating 
loss  carryovers.  Two  or  more 
corporations  that  become  members  of  a 
consolidated  group  compose  a  loss 
subgroup  if  they: 

(i)  Were  affiliated  with  each  other  in 
another  group  (whether  or  not  the  group 
was  a  consoUdated  group)  (the  former 
group): 

(ii)  Bear  a  relationship  to  each  other 
descTibed  in  section  1504(a)(1) 
immediately  after  they  become  members 
of  the  group;  and 

(iii)  At  least  one  of  the  members 
carries  over  a  net  operating  loss  that  did 
not  arise  (and  is  not  treated  imder 
f  1.1502-21(0)  as  arising)  in  a  SRLY  wiUi 
respect  to  the  former  group. 

A  separate  loss  subgroup  is 
determined  fat  each  former  group  in 
which  carryovers  arose. 

(2)  Net  unrealized  built-in  loss.  Two 
or  more  corporations  that  become 
members  of  a  consoUdated  group 
compose  a  loss  subgroup  if  they: 

(i)  Have  been  continuously  affiliated 
with  each  other  for  the  6  consecutive 
year  period  ending  immediately  before 
they  become  mendiers  of  the  group: 
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(ii)  Bear  a  relatioiuhip  to  each  other 
described  in  section  lS04(a)(l) 
immediately  after  they  become  members 
of  the  group;  and 

(iii)  Have  a  net  unrealized  built-in  loss 
(determined  under  paragraph  (g)  of  this 
section  on  the  day  they  become 
members  of  the  group  by  treating  that 
day  as  though  it  were  a  change  date]. 

(3)  Loss  subgroup  parent.  A  loss 
subgroup  parent  is  the  corporation  that 
bears  the  same  relationship  to  the  other 
members  of  the  loss  subgroup  as  a 
common  parent  bears  to  the  members  of 
a  group. 

(4)  Principal  purpose  of  avoiding  a 
limitation.  The  corporations  described 
in  paragraph  (d)  (1)  or  (2)  of  this  section 
do  not  compose  a  loss  subgroup  if  any 
one  of  them  is  formed,  acquired,  or 
availed  of  with  a  principal  purpose  of 
avoiding  the  application  of.  or 
increasing  any  hmitation  under,  section 
382.  Instead.  §  1.1502-94  applies  with    - 
respect  to  the  attributes  of  the 
corporations.  This  paragraph  (d)(4]  does 
not  apply  solely  because,  in  connection 
with  becoming  members  of  the  group, 
the  members  of  a  group  (or  loss 
subgroup]  are  rearranged  to  bear  a 
relationship  to  the  other  members 
described  in  section  1504(a)(l]. 

(5)  Special  rules.  See  \  1.1502-e5(d) 


for  rules  concerning  when  a  corporation 
ceases  to  be  a  member  of  a  loss 
subgroup.  See  also  S  1.1502-96(a)  for  a 
special  rule  regarding  the  end  of 
separate  tracking  of  SRLY  losses  of  a 
member  that  has  an  ownership  change 
or  that  has  been  a  member  of  a  group  for 
at  least  5  consecutive  years. 

(6]  Examples. 

Example  1.  Loss  subgroup,  (a)  P  owns  all 
the  L  stock  and  L  owns  all  the  Ll  stock.  The  P 
group  has  a  consolidated  net  0[>erating  loss 
arising  in  1992  that  is  carried  to  1993.  On  May 
2. 1993.  P  sells  all  the  stock  of  L  to  A.  and  L 
and  Li  thereafter  Hie  consolidated  returns.  A 
portion  of  the  1992  consolidated  net  operating 
loss  is  apportioned  under  1 1.1S02-21(b)  to 
each  of  L  and  Li,  which  they  carry  over  to  the 
taxable  year  ending  Deceml>er  31. 1993. 


ilA 


rCT) 


lOOX  OF  L  STOCK    VZJ^ 


(b)  L  and  Ll  compose  a  loss  subgroup 
within  the  meaning  of  paragraph  (d)(1)  of  this 
section  because  they  (1)  were  affiliated  with 
each  other  in  the  P  group  (the  former  groop), 
(2)  bear  a  relationship  described  in  section 
1S04(a)(1)  to  each  other  immediately  after 
they  became  members  of  the  L  group,  and  (3) 
at  least  one  of  the  members  carries  over  a  net 
operating  loss  arising  in  a  year  that  was  not  a 
SRLY  with  respect  to  the  P  group.  Under 
paragraph  (d)(3)  of  this  section,  L  is  the  loss 
subgroup  parent  of  the  L  loss  subgroup. 

Example  2.  Loss  subgroup — section 
1504(a)(1)  relationship,  (a)  P  owns  all  the 
stock  of  L  and  Ll.  L  owns  all  the  stock  of  L2. 
Ll  and  L2  own  40  percent  and  60  percent  of 
the  stock  of  L3,  respectively.  The  P  group  has 
a  consolidated  net  operating  loss  arising  in 
1992  that  is  carried  over  to  1993.  On  May  22, 
1993,  P  sells  all  the  stock  of  L  and  Ll  to  Pi, 
the  common  parent  of  another  consolidated 
group.  The  1992  consolidated  net  operating 
loss  is  apportioned  under  §  1.1502-21(b),  and 
each  of  U  Ll,  L2,  and  L3  carries  over  a 
portion  of  such  loss  to  the  first  consolidated 
return  year  of  the  Pi  group  ending  after  the 
acquisition. 

WUJNO  COOC  4S3(M)1-« 
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(bi  L  and  L2  compoM  a  lou  tubgroup 
within  the  oMuiing  of  paragraph  (d)(1)  af  tiiir 
lactiofi.  Naithar  Li :::?  L3  is  included  ina 
loaa  tubgroup  bacausa  naithar  bear*  a 
relationship  described  in  section  lS04(aKl)  to 
any  other  member  of  the  former  group 
inunediateiy  after  becoming  members  of  the 
Pi  group. 

Example  X  Lou  $ubgroup—4ectioii 
ISOMaMV  nhthmhip.  The  facts  are  the 
same  as  in  Example  2.  except  that  the  stock 
of  Llia  tranafafied  to  L  in  connection  with 
the  sale  of  the  L  stock  to  PI.  U  Lt  U.  and  L3 
compose  a  kias  subgroup  within  the  meaning 
of  paragraph  (dMl)  of  this  section  because 
th^  (1)  wan  affiliated  with  each  other  in  the 
Pgroop  (the  fanner  group),  (2)  bear  a 
Mlatiooshlp  deacribad  la  section  lS04(a)(l)  to 
each  other  Immediately  after  they  become 
members  of  the  Pi  group,  and  (3)  at  least  one 
of  the  sMmbers  cairies  over  a  net  operating 
ktea  arising  in  a  year  that  was  not  a  SRLY 
with  respect  to  the  P  group. 

(el  Pn-change  consolidated 
ottnbuto— (1)  Defined  A  pre-change 
consolidated  attnoute  of  a  loss  group  is: 

(i)  Any  lota  described  in  paragraph 
(cMl)(i)  or  (U)  of  thia  section  (relating  to 
the  definition  of  loaa  group)  that  la 
dlocable  to  the  period  ending  on  or 
before  tlie  change  datr.  and 

(ii)  Any  recognized  built-in  lose  of  the 
loaa  group. 

(2)  Example.  Pm^hange  consolidated 
attribute.  Tlie  L  gwup  has  a  consolidated  net 
operating  loea  arisfag  in  1062  that  is  canted 
over  to  1983.  The  lloss  group  has  an 
ownership  cfaangsat  the  be^nning  of  1903. 
The  net  operatingilDss  carryover  of  the  L  loes 
poup  from  1902  dU  not  arise  (hnd'ls  nor 
treated  under  i  1  JE02-21(c)  aMarising]  in  a 
SRLY.  Therefore,  His  a  pre-change 
consolidated  attrikte  of  the  L  group.  Under 
paragraph  (a)(1)  oithls  saetien.  the-enount  of 
consolidated  tswsjle  incom»of  IIm  L  roup 
for  1903  that  may  la  ofbet  bj  this  losei 
carryover  may  notexcaed  tlie  consoUdated 
section  382  limiUtfim  ottfaeLgyoM».let  that 
year.  See  i  1.1S02^«3  for  rules  sslating  to  the 
compulation  of  thaconsolidated  section  382 
limitation. 

(f)  Pre^hangmeubgrvup  attribute— {1) 
Defined.  A  pre-obange  subyoup 
attribute  of  a  loM  siihgraupiis: 

(i)  Any  net  oparatfa^lbss  carryover 
that  is  describedin  paragraph  (d}(l)(iii) 
of  this  section  (Dilating  to  tbe-definities- 
of  loss  subgroupl  and 

(ii)  Any  recognized  built-in  loss  of  » 
loaa  sub^up. 

(2)  Example.  I^ratchange  tubgroup 
attribute,  (a)  L  is  oit  a  member  of  an 
affiliated  group,  aad  has  a  net  operating  Ums 

Duiii«  1903.  L  acquires  all  the  stock  of  U 
tfUcfa  has  a  net  operating  loea  carryover 
arising  in  1902.  L  and  Ll  file  a  oonsoUdatad 
setam  for  1983.  During  1981  the  L  group  has  a 
consolidated  net  operating  loss  that  is  carried 
over  101981 


(b)  At  the  beginoiBg  ofnK;  corporatfon  Kf 
aeqniaes  all  the  stoik  of  L,  resulting  in  an 
ewiwsshiB  change  of  the  L  group.  M.L,  and 
Ll  RlaveBiiaalltiMed'renim  flii  1891. 
Polkming  MMeqplaitian  af  lU  Latock.  D 
•iid>Ll  compose  a  loaa  snbiraup>  Ct  ibas 
carryover  ssisliig  >■  19M  snd.fc»1898 
consolidated  net  ofsrsting  loss  thatir 
apportioned  to  L  aod  Ll  under  |  l.lS02-21(b) 
and  carried  over  tvthe  MyeuptsiaOi- 
consolidated  ratunsiyear  an  ore-change 
subgroup  attributasibecause  tkey-did  net 
arlaa  (and  an  not  toatad  undbrfl.l90e- 
21(c)  as  srlslng)  in  a  SRKX  withrasperttto  the 
L  group  (the  fbrmeefroup).  The  amount  of 
consolidated  taxabh  income  oflhe  M  group 
for  1984  that  may  ba  o£bet  by  tUeae  losses 
may  not  exceed  thasaubgroup  section  382 
limitation  of  the  L  has  subgroup  for  that  year. 
See  1 1.1802-83  forailes  relating  to  the 
computation  of  thaiaubgroup  seation  382 
limiUtion. 

(c)  Li's  net  operaing  loes  carryover  from 
1082  is  not  a  pre-cfange  subgroup  ettribute 
because  it  aroae  in  a  taxable  year  that  was  a 
SRLY  with  respect  •>  the  L  group.  See 

i  1.1502-84  for  rvleanlating  to  the 
application  of  sectian  382  to  Li's  net 
operating  loss  carrgever  from  1902. 

(g)  Net  unrealigedBeHb-htgaA}  atnf 
losa^l)  In  general.  The  determination 
whether  a  consolidated  group  (or  loaa 
subgrotip)  has  a  net  unrealized  built-in 
MJaot  laai  under  aectlnB  mfliMlM  i* 
baaed  on  the  aggregate  amotint  offthe 
separately  computed  net  unrealiad 
hDilt-in  gaina  or  loasea  of  eadi  member 
tiat  isinduded  in  the  group  (or  loea 
aubgraup)  under  paragraph  (g)(2]«f  thia 
aection.  and  taking  into  accotmt  tfte 
Itema  ofb<rilt-ia  Income  and  dediation 
described  in  section  382(h)(e).  Vvm,  for 
■HBtoMtan^tHideB 


8«ition  287,  or  inder  1 1.160a>13, 
I  tlS02-lST.  t  t.n0»-14.  or  |  l.lflD2- 
Ifl*  (other  than  amounta  defarediwith 
reqMct  lb  the  atttck  ordebt  oia  member 
that  is  included  In  die  group  fpr  loaa 
sobgroupj  under  paragraph  (|K2)  af  this 
section)  are  taken  into  accotat  asbuilt- 
initema.Net  unrealized  builtMn  gpin  or 
loH  with  respect  to  the  stock  andidebt 
of  members  Siehided  la  the  gioup^Cor 
loas  subgBOup^-uodaaparagrafh  (g|(2)  of 
thA  section  is  noitaken  into  accoKit  in 
determining  a  member's  sepaaate^ 
coBipHlMkaBftaBBHllMitMto^in  9in  or 
leees  The  thieahold  reqtdrement  uader 
section  382(h)(3)(B)  applies  on  an 
aggregpte  basis  and  not  on  a  meiAet- 
by-member  basis.  If  a  member  la  act 
included  in  a  group  (or  loss  subgroup) 
under  paragraph  (g)(2)  of  this  aectfbn, 
tile  determination  of  whether  the 

gain  or  Fosa  under  section  382(h)(3)  la 
made  on  a  separate  entity  basis.  See 
ii  l.lS02-94(c)  (relating  to  built-in  gain 
and  loaa  of  a  new  loaa  member)  and 
1.1502-98(8)  (relating  to  the  end  of 
separate  tracking  of  certain  loaaea). 


^IttbmSen  ihclUdeif—^ 
Consolidated  group.  Hie  manbera 
included  In  the  determinatian  whetiier  a 
Gonsolidated  group  haa  a  net  unrealized 
buUt-in  gain  or  loaa  are  all  aembera 
ether  than: 

(AVa-UHw  hiaa  member  with  a  net 
unrealized  built-in  loaa  deaaribed  in 
i  1.1502  t4(a)(l)(U).  and 

(B)  membera  of  a  loaa  aubgroup 
deacribed  in  i  t.K02-M(d)|p). 

(ii)  Lose^ub^eoup^tkb  manbera 
incliided  in  the  determinatian  whether  a 
loaa  aubgreup  ha^a-aet  unraalized  built- 
in  gain  oRloa»ar»^ae  membera 
deacribed  in  ff1.ia02-«l(d)(n(i)  and  (ii). 

(3)  Acquisition  ofbuSt-ingain  or  loss 
assets.  A  member  may  not,  it 
dBtenninlDflJta.Kparately  camputed  net 
■nrealized  Iniilt-in  gain  or  loaa,  tak»into 
aecoMit  any  gain  or  loaa  witt  respect  to 
aaaeta  acquired  with  a  prino^pal  purpoae 
to  affe<l  die  amount  of  ita  nat  unrealized 
buHt-in-gain  or  loaa.  A  groupmay  not  in 
determining  ita  net  unrealizad  built-in 
g8ia.oa  loaa..  take  Infn  armiiat  any  gain 
or  loaa  with  respect  to  aaaeta  of  a 
member  acqtiired  witii  a  principal 
purpoae  to  affect  the  amount  of  ita  net 
unrealized  build-in  gain  or  loaa. 

(4)  Indirect  ownership.  A  member'a 
aeparately  computed  net  unrealized 
built-in  gain  or  loaa  ia  adjuated  to  the 
extent  neceaaary  to  prevent  any 
duplication  of  unrealized  gain  or  loaa 
attributable  to  the  member'a  indirect 
ownerahip  intereat  in  another  member 
through  a  nonmember  if  the  member  haa 
a  5-percent  or  greater  ownerahip  intereat 
in  the  nonmember. 

(h)  Recognized  built-in  gain  or  loss— 
[1)  In  general  [Reaerved] 

(2)  Deposition  of  stock  or  debt  of  a 
member.  Gain  or  loaa  recognized  by  a 
member  on  the  diapoaition  of  atock  or 
debt  of  another  member  ia  taken  into 
account  (unleaa  diaallowed  under 

i  1.1502-20  or  otherwise)  in  determining 
recognized  built-in  gain  or  loaa  under 
aection  382(h)(2),  even  tiiou^  it  ia  not 
taken  into  accotmt  under  paragraph 
(g)(1)  of  thia  aection  in  determining  a  net 
unrealized  built-in  gain  or  loaa. 

(3)  Intercompany  transactiora.  Gain 
or  loaa  that  la  deferred  under  proviaiona 
such  as  section  287,  i  1.1502-13, 

i  1.1502-13T.  i  1.1502-14,  i  1.1502-14T. 
and  i  1.1502-10  Is  treated  as  recognized 
built-in  gain  or  loss  only  to  the  extent 
restored  dtiring  the  recognition  period 

(4)  Exchange  ham  prryectf.  If  the 
adjuated  baaia  of  any  aaaet  ia 
determined.  direcUy  or  indirectiy.  In 
whole  or  in  part,  by  reference  to  the 
ad|uated  baaia  of  another  asset  held  by 
the  member  at  the  beginning  of  the 
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recognition  period,  the  asset  is  treated, 
with  appropriate  adjustments,  as  held 
by  the  member  at  the  beginning  of  the 
recognition  period. 

(i)  [Reaerved] 

(j)  Successor  and  predecessor.  A 
reference  in  SS  1.502-91  through  1.1502- 
99  to  a  corporation,  member,  common 
parent  loss  subgroup  parent  or 
aubaidiary  includea,  aa  the  context  may 
require,  a  reference  to  a  successor  or 
predecessor.  For  example,  the 
determination  whether  a  successor 
aatisfies  the  continuous  affiliation 
requirement  of  paragraph  (d](2)(i)  of  this 
section  is  made  by  reference  to  its 
predecessor. 

1 1.1502-92   OwneraMp  Change  of  a  loaa 
group  or  a  loaa  aubgroup. 

(a)  Scope.  This  section  provides  rules 
for  determining  if  there  is  an  ownership 
change  for  purposes  of  section  382  with 
respect  to  a  loss  group  of  a  loss 
subgroup.  See  i  1.1502-94  for  special 
rules  for  determining  if  there  is  an 
ownership  change  with  respect  to  new   ■ 
loss  members  and  {  1.1502-96(b)  for 
apecial  rulea  for  determining  if  there  is 
an  ownerahip  change  of  a  aubaidiary. 

(b)  Determination  of  an  ownership 
change — (1)  Parent  change  method— (\] 
Loss  group.  A  loss  group  has  an 
ownership  change  if  the  loss  group's 
common  parent  has  an  ownership 
change  under  section  382(g)  and  S  1.382- 
2T.  Solely  for  purposes  of  determining 
whether  the  common  parent  has  an 
ownership  change: 

(A)  The  losses  described  in  {  1.1502- 
91(c)(1)  are  treated  as  net  operating 
loaaea  (or  a  net  unrealized  built-in  loas) 
of  the  common  parent  and 

(B)  Only  thoae  attributea  that  make 
the  group  a  loss  group  under  {  1.1502- 
91(c)(1)  are  taken  into  account  in 
detemtining  the  earliest  day  that  the 
testing  period  for  the  common  parent 
can  be^  under  i  1.382-2T(d)(3). 

(ii)  Loss  subgroup.  A  loss  subgroup 
has  an  ownership  change  if  the  loss 
subgroup  parent  has  an  ownership 
change  under  section  382(g)  and  S  1.38^ 
2T.  The  principles  of  i  1.1502-05(b) 
(relating  to  ceasing  to  be  a  member  of  a 
consolidated  group)  apply  in 
determining  whether  Uie  loss  subgroup 
parent  has  an  ownership  change.  Solely 
for  purposes  of  determining  whether  the 
loss  subgroup  parent  has  an  ownership 
change: 

(A)  The  losses  described  in  i  1.1502- 
91(d)  are  treated  as  net  operating  losses 
(or  a  net  unrealized  built-in  loss)  of  the 
loss  subgroup  parent 

(B)  The  day  that  the  membera  of  the 
loss  subgroup  become  members  of  the 
group  (or  a  loss  subgroup)  is  treated  as  a 


testing  date  within  the  meaning  of 
i  1.382-2T(a)(2)(i);  and 

(C)  Only  those  attributes  that  make 
the  membera  a  loss  subgroup  under 
i  l.lS02-91(d)  are  taken  into  accotmt  in 
determining  the  earliest  day  that  the 
testing  period  for  the  loss  subgroup 
parent  can  begin  under  {  1.382-2T(d)(3). 

(2)  Examples. 

Example  1.  Loss  group — ownership  change 
of  the  common  parent,  (a)  A  owns  all  the  L 
stock.  L  owns  80  percent  and  B  owns  20 
percent  of  the  Ll  stock.  For  1992,  the  L  group 
has  a  consolidated  net  operating  loss  that 
resulted  from  the  operations  of  Ll  and  that  is 
carried  over  to  1983.  The  value  of  the  L  stock 
is  $1000.  The  total  value  of  the  Ll  stock  is 
$600  and  the  value  of  the  Ll  stock  held  by  B 
is  $120.  The  L  group  is  a  loss  group  under 
i  l.lS02-81(c)(l)  because  of  its  net  operating 
loss  carryover  from  1902.  On  August  IS,  1993, 
A  sells  51  percent  of  the  L  stock  to  C. 
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(b)  Under  paragraph  (b)(l)(i)  of  this  section, 
section  382  and  i  1.382-2T  are  applied  to  L  to 
determine  whether  it  (and  therefore  the  L  loss 
group)  has  an  ownership  change  with  respect 
to  its  net  operating  loss  carryover  from  1992 
attributable  to  Ll  on  August  15. 1983.  The 
sale  of  the  L  stock  to  C  causes  an  ownership 
change  of  L  under  i  1.382-2T  and  of  the  L 
loss  group  under  paragraph.  (b)(l)(i)  of  this 
section.  The  amount  of  consolidated  taxable 
income  of  the  L  loss  group  for  any  post- 
change  taxable  year  that  may  l>e  offset  by  its 
pre-change  consolidated  attributes  (that  is. 
the  net  operating  loss  carryover  from  1902 
attributable  to  Ll)  may  not  exceed  the 
consolidated  section  382  limitation  for  the  L 
loss  group  for  the  taxable  year. 

Example  2.  Loss  group— owner  shifts  of 
subsidiaries  disregarded,  (a)  The  facts  are 
the  same  as  in  Example  1,  except  that  on 
August  15, 1983,  A  sells  only  49  percent  of  the 
L  stock  to  C  and,  on  December  11, 1894,  in  an 
unrelated  transaction.  B  sells  the  20  percent 
of  the  Ll  stock  to  D.  A's  sale  of  the  L  stock  to 
C  does  not  cause  an  ownership  change  of  L 
under  1 1.382-ZT  nor  of  the  L  loss  group 
under  paragraph  (b](l)(i)  of  this  section. 


(b)  B'l  subsequent  tale  of  Ll  stock  is  not 
taken  into  account  for  purposes  of 
determining  whether  the  L  loss  group  has  an 
ownership  change  under  paragraph  (b)(l](i) 
of  this  section,  and.  accordingly,  there  is  no 
ownership  change  of  the  L  loss  group.  See 
paragraph  (c)  of  this  section,  however,  for  a 
supplemental  ownership  change  method  that 
would  apply  to  cause  an  ownership  change  if 
the  purchases  by  C  and  D  were  pursuant  to  a 
plan  or  arrangement 

Example  3.  Loss  subgroup— ownership 
change  of  loss  subgroup  parent  controls,  (a)  P 
owns  all  the  L  stock.  L  owns  80  percent  and 
A  owns  20  percent  of  the  Ll  stock.  The  P 
group  has  a  consolidated  net  operating  loss  ' 
arising  in  1892  that  is  carried  over  to  1993.  On 
September  8. 1883,  P  sells  51  percent  of  the  L 
stock  to  B,  and  Ll  is  apportioned  a  portion  of 
the  1992  consolidated  net  operating  under 
1 1.1502-21(b).  which  it  carries  over  to  iU 
next  taxable  year.  L  and  Ll  file  a 
consohdated  return  for  their  first  taxable 
year  ending  after  the  sale  to  B. 
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(b)  Under  i  l.lS02-.«l(d)(l),  L  and  U 
compose  a  loss  subgroup  on  September  9, 
1993,  the  day  that  they  become  members  of 
the  L  group.  Under  paragraph  (b)(l)(ii)  of  this 
seciton,  section  382  and  1 1.382-^"  are 
applied  to  L  to  determine  whether  it  (and 
therefore  the  L  loss  subgroup)  has  an 
ownership  change  with  respect  to  the  portion 
of  the  1882  consolidated  net  operating  loss 
that  is  apportioned  to  Ll  on  September  8. 
1883.  L  has  an  ownership  change  resulting 
form  Fs  sale  of  51  percent  of  the  L  stock  to  A. 
Therefore,  the  L  loss  subgroup  has  an 
ownership  change  with  respect  to  that  loss. 

Example  4.  Loss  group  and  loss  subgroup — 
contemporaneous  ownership  changes,  (a)  A 
owns  all  the  stock  of  corporabon  M.  M  owns 
35  percent  and  B  owns  85  percent  of  the  L 
stock,  and  L  owns  all  the  Ll  stock.  The  L 
group  has  a  consolidated  net  operating  loss 
arising  in  1891  that  is  carried  over  to  1992.  On 
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May  19. 1982.  B  leHk  45  peroent  of  the  L  stock 
to  M  for  cash.  M.  L  and  Ll  thereafter  file 
consolidated  returns.  Land  Ll  araeach 
apportioned  a  portion  of  IIm  ISSl 
consolidated  net  operating  loss,  which  thej 
cmy  u>i  »  >s  Wgroiipia  1992  and  199S' 
osoaaBdaia^saiMSB  yaarr  The  M  youpjtea.*. 
consolidated  net  operaMngJoss  arlsingja 
19B2  that  is  carried  over  to  1993.  On  lum  SU 
1903.  A  seUs  70  percent  of  the  M  stock  f-C 
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(b)  Under  i  l.lSfa-«l(d)(l).  L  and  U 
compoM  a  loaa  nibgroup  on  May  18. 1982,  the 
day  they  become  membera  of  the  M  group. 
Under  paragraph  (b)(l)(ii)  of  thia  section, 
•action  382  and  1 1.382-2T  are  applied  to  L  to 
determine  whether  L  (and  therefore  the  L  lota 
■ubgroup)  has  an  ofvnerahip  change  with 
respect  to  the  lost  carryovers  from  1981  on 
May  18. 1882.  a  testing  date  because  of  B's 
•ale  of  L  stock  to  M.  'Hie  sale  of  L  stock  to  M 
results  in  only  a  45  percentage  point  increase 
in  As  ownership  of  L  stock.  Thus,  there  is  no 
ownership  change  of  L  (or  the  L  loaa 
subgroup)  with  respect  to  those  loaa 
carryovers  under  paragraph  (b)(l)(U)  of  this 
section  on  that  day. 

(c)  June  8. 1983.  ia  also  a  testing  date  with 
respect  to  the  L  lots  subgroup  because  of  A'a 
sale  of  M  stock  to  C  The  sale  results  in  a  SO 
percentage  point  increase  in  Cs  ownership  of 
L  stock,  and  L  has  an  o«vnership  change. 
Therefore,  the  L  loss  subgroup  has  an 
ownership  change  on  that  day  with  respect  to 
the  loss  carryovers  from  1901. 

(d)  Paragraph  (b)(l)(i)  of  this  section 
requires  that  section  382  and  1 1.382-2T  be 
applied  to  M  to  determine  whether  M  (and 
therefore  the  M  loaa  group)  has  an  ownership 
change  with  respect  to  the  net  operating  loss 
carryover  from  1982  on  June  8. 1883,  a  testing 


date  because  of  A's  sale  of  M  stock  to  C.  The 
sale  results  in  a  70  percentage  point  increase 
in  Cs  ownership  of  M  stock,  and  M  has  an 
ownership  change.  Therefore,  the  M  loss 
group  has  an  ownership  change  on  that  day 
with  respect  to  that  loss  carryover. 

(3)  Special  adjustments — (i)  Common 
parent  succeeded  by  a  new  common 
parent.  For  ptirposes  of  determining  if  a 
loss  group  has  an  ownership  change,  if 
the  common  parent  of  a  loss  group  is 
succeeded  or  acquired  by  a  new 
common  parent  and  the  loss  group 
remains  in  existence,  the  new  common 
parent  is  treated  as  a  continuation  of  the 
former  common  parent  with  appropriate 
adjustments  to  take  into  account  shifts 
in  ownership  of  the  former  common 
parent  during  the  testing  period 
(including  shifts  that  occur  incident  to 
the  common  parent's  becoming  the 
former  common  parent). 

(ii)  Newly  created  loss  subgroup 
parent.  For  purposes  of  determining  if  a 
loss  subgroup  has  an  ownership  change, 
if  the  member  that  is  the  loss  subgroup 
parent  has  not  been  the  loss  subgroup 


parent  for  at  least  3  years  as  of  a  testing 
date,  appropriate  adjustments  must  be 
made  to  take  into  account  owner  shifts 
of  members  of  the  loss  subgroup  so  that 
the  structure  of  the  loss  subgroup  does 
not  have  the  effect  of  avoiding  an 
ownership  change  imder  section  382. 
(See  Example  3  in  paragraph  (b}(3)(iii)  of 
this  section.) 
(iii)  Examples. 

Example  1.  New  common  parent  acquires 
old  common  parent,  (a)  A,  who  owns  all  the  L 
stock,  sells  30  percent  of  the  L  stock  to  B  on 
August  26, 1980.  L  owns  all  the  Ll  stock.  The 
L  group  has  a  consolidated  net  operating  loss 
arising  in  1990  that  is  carried  over  to  1902.  On 
July  16. 1991,  A  and  B  transfer  their  L  stock  to 
a  newly  created  holding  company,  HC,  in 
exchange  for  70  percent  and  30  percent, 
respectively,  of  the  HC  stock.  HC,  L  and  Ll 
thereafter  Hie  consolidated  returns.  The 
formation  of  the  holding  company  structure 
qualifles  as  a  reverse  acquisition  of  the  L 
group  under  §  1.1502-75(d)(3)(i),  and  the  L 
loss  group  is  treated  as  remaining  in 
existence,  with  HC  taking  the  place  of  L  as 
the  new  common  parent  of  the  loss  group. 
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(b)  On  Noveinb«r  11. 1992.  A  tells  25 
percent  of  the  HC  stock  to  E  For  purposes  of 
detennining  if  the  L  loss  group  has  an 
ownership  change  under  paragraph  (b)(l)(l) 
of  this  section  on  November  11. 1992,  HC  it 
treated  as  a  continuation  of  L  under 
paragraph  (bM3)(i)  of  this  section  because  it 
acquired  L  and  became  the  common  parent 
without  terminating  the  L  loss  group. 
Accordingly.  HC's  testing  period  commences 
on  January  1, 1990.  the  first  day  of  the  taxable 
year  of  the  L  loss  group  in  which  the 
consolidated  net  operating  loss  that  is  carried 
over  to  1992  arose  (see  i  1.382-2T(d](3)(i)]. 


Immediately  after  the  close  of  November  11, 
1992.  B's  percentage  ownership  interest  in  the 
common  parent  of  the  loss  group  (HC)  hat 
increased  by  55  percentage  points  over  its 
lowest  percentage  ownership  during  the 
testing  period  (zero  percent).  Accordingly, 
HC  and  the  L  loss  group  have  an  ownership 
change  on  that  day. 

Example  2.  New  common  parent  in  case  in 
which  common  parent  ceases  to  exist,  (a)  A. 
B,  and  C  each  own  one-third  of  the  L  stock.  L 
owns  all  the  Ll  stock.  The  L  group  has  a 
conaolidated  net  operating  loss  arising  in 
1991  that  is  carried  over  to  1993.  On  May  2. 


1993,  L  is  merged  into  P,  a  corporation  owned 
by  D,  and  Ll  thereafter  files  consolidated 
returns  with  P.  A,  B,  and  C,  as  a  result  of 
owning  stock  of  L,  own  90  percent  of  F's 
stock  after  the  merger.  D  owns  the  remaining 
10  percent  of  Ft  stock.  The  merger  of  L  into  P 
qualifies  as  a  reverse  acquisition  of  the  L 
group  under  {  1.1502-75(d)(3](i),  and  the  L 
loss  group  is  treated  as  remaining  in 
existence,  with  P  taking  the  place  of  L  as  the 
new  common  parent  of  the  L  group. 
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(b)  For  puipoM*  of  datennining  if  th«  L  loss 
group  has  an  ownership  change  on  May  X, 
1983,  tht  day  of  the  marger.  P  is  treated  as  a 
oooUnuation  of  L  so  that  the  testing  period  for 
P  begins  on  January  1. 1901.  the  first  day  of 
the  taxable  year  of  the  L  loss  group  i»  iHrieb 
the  consolidated  net  operating  loaa  that  to 
carried  over  to  1983  aroee.  Inunediateljr  after 
the  doee  of  May  2. 1983, 0  is  the  only  S- 
percent  shareholder  that  has  Increased  U* 
ownership  Interest  in  P  during  the  testing 
period  [from  tero  to  10  percentage  points). 

(c)  The  facts  are  the  same  as  in  (a),  except 
that  A  has  held  23Vi  shares  (23W  peroeiM^of 
L's  stock  for  five  year*,  and  A  puicfaased  an 
additional  10  shares  of  L  stock  from  B  tw* 
years  before  the  aierger.  Immediately  after 
the  dose  of  the  day  of  the  merger  (a  I 
date),  A's  ownership  interest  in  P.  the 
commoa  parent  of  the  L  loss  group,  has 


Increased  by  6%  percentage  poiata  over  her 
lowest  percentage  ownership  daring  the 
testing  period  (23%  percent  to  30  percent). 

(d)  The  facts  are  the  same  as  in  (a),  except 
that  P  has  a  net  operating  loss  arising  in  1990 
that  is  carried  to  the  first  eonsolMMed  return 
year  ending  after  the  day  of  A*  merger. 
Solely  for  purposes  of  deterailirtng  whether 
the  L  loss  group  has  an  aMmershlp  dkange 
under  paragraph  (b)(l)(i)  of  this  section,  the 
testing  period  for  P  commencas  on  January  1. 
1981.  Fs  net  operating  loss  carryover  fh>m 
198a  which  ii  lS02-l(fM3)  and  1.1502- 
75(dM3Hi)  treat  as  arising  in  a  SRLY,  is  not 
taken  into  account  in  determining  the  earliest 
day  Bnt  tile  tntlng  peitod  for  R  as  the 
common  parent  of  the  L  baa  |r*M^  can  begin 
under  i  1.382-2T(d)(3).  See  f  1.1502-84  to 
determine  the  application  of  section  382  with 
respect  to  Fs  net  operating  loss  carryover. 


Example  X  Newly  acquired  loss  subgroup 
parent  (a)  P  owns  all  the  L  stock  and  L  owns 
all  the  Ll  stock.  The  P  group  has  a 
consolidated  net  operating  loss  arising  in 
1991  that  is  carried  over  to  1993.  On  January 
19>  MB2,  L  IssMBS  a  20  percent  stock  interest 
t«  a  OaKbruaqr  5, 1983,  P  contribales  its  L 
slock  t»a  newly  formed  subsidiary.  HC,  in 
exihange  for  aO  the  HC  stock,  and  distrlbotes 
the  HC  stock  to  its  sole  shareholder  A.  HC  L, 
and  Ll  thereafter  file  consolidated  rettuns.  A 
portion  of  the  Pgronpl  ISn  consolidated  net 
operatinf  loss  is  apportioned  to  L  and  Ll 
under  |  t.iaOS-a(b)  and  is  carried  over  to 
tie  HC  group's  year  ending  after  February  5, 
1893.  HC,  L,  and  Ll  compose  a  loss  subgroup 
veithin  fhe  meankig  of  1 1.1502-«l(d)  with 
reepeet  (•  Ibe  net  operating  loss  carryovers 
froml99L 
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(b)  PabnMiy  S.  1981 1*  •  lMtiii«  date  for 
HC  u  dw  low  Mhpoap  ptrant  with  fMp«ct 
to  the  M(  oparatiag  Iom  cairyovw*  of  L  uid 
U  from  un.  8m  pwnraph  (bKlKUNB)  of 
tU«  McUoo.  Pbr  potpoMt  of  dettnniniiig 
wbotlwr  HC  Im  an  ownwihlp  dungt  on  the 
taetlog  dtto,  apiMopriato  edlustaMntt  must  be 
nude  with  raepect  to  the  chenfee  in  the 
petcentast  ownerehlp  of  the  etock  of  HC 
becMiee  HC  wm  not  the  loee  aufafroup  parent 
for  at  laaet  a  yvara  prior  to  the  day  on  which 
it  becaaM  a  memhir  of  the  HC  Km*  (ubgroup 
(a  teating  date).  The  appropriate  adiuatmente 
Include  adtnataanto  to  take  Into  account 
owner  ahlAs  of  other  aenbera  of  the  former 
■roup.  Thaa,  the  owner  ahifk  of  L  that  resulted 
mm  the  aale  of  the  20  percent  Intereet  to  B 
nunt  be  lakan  into  eooount  in  detennining 
whether  the  HC  loee  aubgroup  has  an 
ownership  change  m  February  S.  1903,  and 
on  any  subeeqaent  leeting  date  that  includes 
lanuary  19i  1982. 

(4)  Bad  ofatparata  tracking  of  certain 
losset.  If  I  l.lS02-«6(a)  (relating  to  the 
end  of  teparato  traddng  of  attributea) 
•ppliM  to  a  Ion  subsroup.  then,  while 
one  or  more  memben  that  were 
Included  In  die  loea  aubgroup  remain 
memben  of  the  conaolidated  group, 
there  la  an  ownerahip  change  with 
reapect  to  their  attributes  described  in 
I  l.lS0^-8e(a)(2)  only  if  the  consolidated 
group  la  a  loaa  group  and  has  an 
ownership  change  under  paragraph 
(b)(l)(i)  of  this  section  (or  such  a 
membw  has  an  ownership  change  under 
i  l.lS02-«e(b)  (relating  to  ownership 
changes  of  sulMidiariea)).  If.  however, 
the  lotM  aubgroup  haa  had  an  ownerahip 
change  before  i  l.lS02-M(a)  appliea,  see 
I  l.lS02-M(c)  for  the  continuii^ 
application  of  the  subgroup's  section  382 
limitation  with  reapect  to  its  prechange 
subgroup  attributea. 

(c)  Supplemental  rules  for  determining 
ownerahip  change — (1)  In  general. 
Paragraph  (c)(3)  of  tfaia  aection  applies 
to  a  loaa  group  (or  loaa  aubgroup)  if: 

(i)  Any  5-percent  shareholder  of  the 
common  parent  (or  loaa  subgroup 
parent)  increases  its  percentage 
ownership  Interest  In  both— 

(A)  A  subeidiary  of  the  loss  group  (or 
loss  subgroup)  other  than  by  a  direct  or 
indirect  acquisition  of  stock  of  the 
common  parent  (or  loss  subgroup 
parent),  and 

(B)  The  common  parent  (or  loss 
sub^oup  parent):  and 

(ii)  Those  increases  occur  within  a  3 
year  period  ending  on  any  day  of  a 
conaolidated  return  year  or.  if  shorter, 
the  period  beginning  on  the  first  day 
following  the  most  recent  ownership 
change  of  the  loss  group  (or  loss 
subgroup). 


The  rules  of  paragraph  fc)(3)  of  this 
section  apply  in  adittlion  to.  and  not 
instead  of,  the  ruleaef  paragrapi  (bfof 
this  aection.  Thua,  tor  example,  if  the 
common  parent  of  the  loss  group  has  an 
ownership  change  under  paragraph  (b) 
of  this  section,  the  loss  group  has  an 
ownership  change  even  if.  by  applying 
this  paragraph  (c).  the  common  parent 
would  not  have  an  ownership  change. 

(2)  Operating  rules.  Solely  for 
porpoees  of  paragraph  (c)(1)  of  this 
section: 

(i)  A  5-percent  shareholder  of  the 
canuaon  parent  (or  loss  subgroup 
paraat)  ia  treated  as  increasing  its 
pewrtage  emmssskip^  intaiest  to  Am 
coaaaan  parent  (or  Iot»  aabpoa^ 
paft^or  a  subsidiary  to  the  extent,  if 
any,  thiat  any  person  acting  pursuant  to 
a  plan  or  arrangement  wi^  the  5- 
percent  shareholder  increases  its 
percentage  ownership  interest  in  that 
city. 

(U)  The  rules  In  section  3820)(3)  and 
( 1  J82-ZT(h)  (relating  to  constructive 
ownership)  apply,  except  that  section 
382(1)(3)  and  1 1.382-2T(h)(4)  (relating  to 
option  attribution)  are  applied  with 
respect  to  the  stock  of  the  subsidiary— 

(A)  To  treat  an  option  as  exercised 
(notwithstanding  that  the  deemed 
exercise  of  an  option  may  not  result  in 
an  ownership  change  of  Uie  subsidiary] 
unless  the  exceptions  of  SS  1.382- 
2T(h)(4)  (viii)  or  (x)  (relating  to  options 
that  lapse  or  options  that  are  not  subject 
to  deemed  exercise)  apply,  and 

(B)  By  treating  any  day  of  the  3  year 
period  described  in  paragraph  (c)(l)(ii) 
of  this  section  on  which  an  option  is 
issued  or  transferred  as  a  testing  date: 
and 

(ill)  In  the  case  of  •  hae  snhgarnp. » 
subsidiary  includes  any  member  of  the 
loss  subgroup  other  than  tiie  loss 
subgroup  parent  (The  loss  subgroup 
parent  is,  however,  a  subsidiary  of  the 
loss  group  of  which  it  is  a  member.) 

(3)  Supplemental  ownership  change 
n/7es.  The  determination  whether  tlw 
common  parent  (or  loss  subgroup 
pasaal)  has  an  ownership  Changs  i» 
madr^  applying  paragrapl  (l^>ef 
thisaactlon  as  modified  by  iie  fioloising 
additional  rules: 

^Additional  testing  daterftjrthp 
cmamon  parent  for  loss  subgroup 
parentj.  A  teaffng  date  for  the  common 
parent  (or  loss  subgroup  panntj  also 
includes — 

(A)  Each  day  on  which  there  is  aa 
increase  in  the  percentage  oawnership  of 
stock  of  a  subsidiary  as  described  In 
paragraph  (c)(1)  of  this  section,  and 


(B)  The  first  day  of  the  first 
consolidated  return  year  for  which  the 
group  Is  a  loss  group  (or  the  members 
compaaa  »  bss  subgroup): 

(Ii)  T^aatrmmt  of  subsidiary  stock  as 
stick  of  Iks  common  parent  (or  loss 
subgfoap  pattnt).  The  common  parent 
(or  loss  subgroup  parent)  Is  treated  as 
thou^  tl  hfltd  issued  to  the  person 
acqiilrtaft(ordaemed  to  acquire)  the 
sabsidiMy  stock  an  amount  of  its  o%vn 
slodc  (bjr  value)  that  equals  the  value  of 
Iha  aiifcsliltaiy  atock  represented  by  the 
percantage  increase  in  that  person's 
owetahlpef  IIm  subsidiary  (determined 
o>  a  separate  entity  basis).  A  similar 
padncipae  applies  if  the  increase  in 
percentage  ownership  interest  is 
effocHed  by  a  redemption  or  similar 
transactiDR: 

(HI)  SpoKent  shareholder  of  the 
common  parent  for  loss  subgroup 
parentf.  Any  person  described  in 
paiagiaph  (c)pKO  of  this  section  who  is 
acting  pursuant  to  the  plan  or 
arrangement  is  treated  as  a  5-percent 
shareholder  of  the  conunon  parent  (or 
loss  subgroup  parent). 

(4)  Examples. 

Example  1.  Stock  of  the  common  parent 
under  supplemental  rules,  (a)  A  o«nu  all  the 
L  slock.  L  is  not  a  member  of  an  affiliated 
group  and  has  a  net  operating  loss  carryover 
arising  in  1988  that  is  carried  over  to  1983.  On 
July  18, 1993,  L  transfers  all  of  its  assets  and 
liabilities  to  a  newly  created  subsidiary.  S,  in 
exchange  for  S  atodc  L  and  S  thereafter  file 
consolidated  returns.  On  November  23, 1993. 
B  contributes  cash  to  L  in  exchange  for  a  45- 
percent  ownership  interest  in  L  and 
contribute*  cash  to  S  for  a  20-percent 
owiiership  interest  in  S. 

(b)  B  is  a  5-percent  shareholder  of  L  who 
tereases  his  percentage  ownership  interest 
in  L  and  S  during  the  9-year  period  ending  on 
Noveasbsr  21^  1983.  Under  paragraph  (c)(3)(ii) 
of  iMs  secion.  the  determination  whether  L 
(ttaa  comnaa  parait  of  a  loss  group)  has  an 
ownership  change  on  November  23, 1983  (or 
on  any  teaHng  date  in  the  testing  period 
which  induiee  Novemlwr  23, 1983).  is  made 
by  applyli^  pi^Mb  Wt*)Wof  this  section 
and  by  treating  the  value  of  B'a  20  percent 
ownership  interest  in  & a»  if  iiweiaL atock 
issued  to  E 

Example  Z  Plan  or  asrangesmnt—pabhc 
offering  of  subsidiary  stock  (a>  A  owns  all 
the  stock  of  L  and  L  owns  all  the  atock  of  Ll. 
The  L  group  has  a  consolidated  net  operating 
loss  arising  in  1992  that  resulted  from  the 
operations  of  Ll  and  that  is  carried  over  to 
1993.  As  part  of  a  plan.  A  sells  49  percent  of    ^ 
the  L  stock  to  B  on  Octot>er  4. 1993.  and  Ll 
issues  new  stock  representing  a  20  percent 
ownership  interest  in  Ll  to  the  public  on 
November  8, 1983. 
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(b)  A's  sale  of  th«  L  atock  to  B  does  not 
cause  an  ownership  change  of  the  L  loss 
group  on  October  4, 1983,  under  the  rules  of 
i  1 J82-2T  and  paragraph  (b)(l](i)  of  this 
section. 

(c)  Because  the  issuance  of  Ll  stock  to  the 
public  occurs  in  connection  with  B's 
acquisition  of  L  stock  pursuant  to  a  plan, 
paragraph  (cM3)  of  this  section  applies  to 
determine  whether  the  L  loss  group  has  an 
ownership  change  on  November  S,  1983  (or 
on  any  testing  date  for  which  the  testing 
period  includes  November  S,  1963). 

(d)  Testing  period  following 
ownership  change  under  this  section.  If 
a  loss  group  (or  a  loss  subgroup)  has  had 
an  ownership  change  under  this  section, 
the  testing  period  for  determining  a 
subsequent  onvnership  change  with 
respect  to  the  pre-change  consolidated 
attributes  (or  pre-change  subgroup 
attributes)  begins  no  earlier  than  the 
first  day  following  the  loss  group's  (or 
loss  subgroup's)  most  recent  change 
date. 

(e)  Information  statements — (1) 
Common  parent  of  a  loss  group.  The 
common  parent  of  a  loss  group  must  file 
the  information  statement  required  by 

i  1.382-2T(a)(2)(ii)  for  a  consolidated 
return  year  because  of  any  owner  shift, 
equity  structure  shift,  or  other 
transaction  described  in  1 1.382- 
2T(a)(2)(i): 

(i)  With  respect  to  the  common  parent 
and  with  respect  to  any  subsidiary  stock 
taken  into  account  under  paragraph  (c) 
of  this  section,  and 

(ii)  With  respect  to  an  ownership 
change  described  in  i  1.1502-46(b) 
(relating  to  ownership  changes  of 
subsidiaries). 

See  1 1.1502-M(d)  for  rules  regarding 
information  statements  with  respect  to 
attributes  of  subsidiaries. 

(2)  Abbreviated  statement  with 
respect  to  loss  subgroups.  The  common 
parent  of  a  group  that  has  a  loss 
subgroup  during  a  consolidated  return 
year  must  file  the  information  statement 
required  by  i  1.382-2T(a)(2)(U)  because 
of  any  owner  shift  equity  structure  shift, 
or  other  transaction  described  in 
i  1.382-2T(a)(2)(i)  with  respect  to  the 
loss  subgroup  parent  and  with  respect  to 
any  other  stock  taken  into  account 
under  paragraph  (c)  of  this  section. 
Instead  of  filing  a  separate  statement  for 
each  loss  subgroup  parent,  the  common 
parent  (which  is  treated  as  a  loss 
corporation)  may  file  the  single 
statement  described  in  paragraph  (e)(1) 
of  this  section.  In  addition  to  the 
information  concerning  stock  ownership 
of  the  common  parent  the  single 
statement  must  identify  each  loss 
subgroup  parent  and  state  which  loss 
subgroups,  if  any,  have  had  ownership 
changes  during  the  consolidated  return 
year.  The  loss  subgroup  parent-is, 
however,  still  required  to  maintain  the 
records  necessary  to  determine  if  the 


loss  subgroup  has  an  ownership  change. 
This  paragraph  (e)(2)  applies  with 
respect  to  the  attributes  of  a  loss 
subgroup  until,  under  f  1.1502-06(a),  the 
attributes  are  no  longer  treated  as 
described  in  { 1.1502-01(d]  (relating  to 
the  definition  of  loss  subgroup).  After 
that  time,  the  information  statement 
described  in  paragraph  (e)(1)  of  this 
section  must  be  filed  with  respect  to 
those  attributes. 

g  1.180X3   ConeoM«tedwct»ow3<2 
liuitaUun  (or  eub^roiip  eecUon  392 

(a)  Determination  of  the  consolidated 
section  382  limitation  (or  subgroup 
section  382  limitation)— {\)  In  general. 
Following  an  ownership  change,  the 
consolidated  section  382  limitation  (or 
subgroup  section  382  limitation)  for  any 
post-change  year  is  an  amount  equal  to 
the  value  of  the  loss  group  (or  loss 
subgroup],  as  defined  in  paragraph  (b)  of 
this  section,  multipled  by  the  long-term 
tax-exempt  rate  that  applies  with 
respect  to  the  ownership  change,  and 
adjusted  as  required  by  section  382  and 
the  regulations  thereunder.  See,  for 
example,  section  382(b)(2)  (relating  to 
the  carryforward  of  unused  section  382 
limitation),  section  382(b)(3)(B)  (relating 
to  the  section  382  limitation  for  the  post- 
change  year  that  includes  the  change 
date),  section  382(m](2)  (relating  to  short 
taxable  years),  and  section  382(h) 
(relating  to  recognized  built-in  gains  and 
section  338  gains). 

(2)  Coordination  with  apportionment 
rule.  For  special  rules  relating  to 
apportionment  of  a  consolidated  section 
382  limitation  (or  a  subgroup  section  382 
limitation)  when  one  or  more 
corporations  cease  to  be  members  of  a 
loss  group  (or  a  loss  subgroup)  and  to 
aggregation  of  amounts  so  apportioned, 
see  i  1.1502-05(0). 

(b)  Value  of  the  loss  group  (or  loss 
subgroup)— {\]  Stock  value  immediately 
before  ownership  change.  Subject  to  any 
adjustment  under  paragraph  (b)(2)  of 
this  section,  the  value  of  the  loss  group 
(or  loss  subgroup)  is  the  value, 
immediately  before  the  ownership 
change,  of  the  stock  of  each  member, 
other  than  stock  that  is  owned  directly 


or  indirectly  by  another  member.  Fqr 
this  purpose: 

(i)  Ownership  is  determined  under 
S  1.382-2T:  and 

(ii)  A  member  is  considered  to 
indirectly  ovm  stock  of  another  member 
through  a  nonmember  only  if  the 
member  has  a  5-percent  or  greater 
ownership  interest  in  the  nonmember. 

For  purposes  of  this  paragraph  (b),  stock 
includes  stock  described  in  section 
1504(a)(4)  and  {  1.382-2T(f)(ig)  (ii)  and 
(iii). 

(2)  Adjustment  to  value.  The  value  of 
the  loss  group  (or  loss  subgroup),  as 
determined  under  paragraph  (b)(1)  of 
this  section,  is  adjusted  under  any  rule 
in  section  382  or  the  regulations 
thereunder  requiring  an  adjustment  to 
such  value  for  purposes  of  computing 
the  amount  of  the  section  382  limitation. 
See,  for  example,  section  382(e)(2) 
(redemptions  and  corporate 
contractions),  section  382(1)(1)  (certain 
capital  contributions)  and  section 
382(1)(4)  (ownership  of  substantial 
nonbusiness  assets).  The  value  of  the 
loss  group  (or  loss  subgroup)  determined 
under  this  paragraph  (b)  is  also  adjusted 
to  the  extent  necessary  to  prevent  any 
duplication  of  the  value  of  the  stock  of  a 
member.  For  example,  the  principles  of 

1 1.382-5  (relating  to  controlled  groups 
of  corporations)  apply  in  determining 
the  value  of  a  loss  group  (or  loss 
subgroup)  if,  under  S  1.1502-91(g)(2), 
members  are  not  included  in  the 
determination  whether  the  group  (or  loss 
subgroup)  has  a  net  unrealized  built-in 
loss. 

(3)  Examples. 

Example  1.  Basic  case,  (a)  L,  Ll,  and  L2 
compose  a  consolidated  group.  L  has 
outstanding  common  stock,  the  value  of 
which  is  $100.  Ll  has  outstanding  common 
stock  and  preferred  stock  that  is  described  in 
section  1504(a)(4].  L  owns  90  percent  of  the  Ll 
common  stoclc  and  A  owns  the  remaining  10 
percent  of  the  Ll  common  stock  plus  all  the 
preferred  stock.  The  value  of  the  Ll  common 
stock  is  $40,  and  the  value  of  the  Ll  preferred 
stock  is  $30.  L2  has  outstanding  common^ 
stock,  SO  percent  of  which  is  owned  by  L  and 
SO  percent  by  Ll.  The  L  group  has  an 
ownership  change. 
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ib)  Under  paragraph  (b)(lj  of  thlssectian. 
1ha.LjtDt)p  does  notladuda  the  valua  df  (he 
Mock  (<f  aqy  member  (hat  is  opwaad  diiec^ 
or  indlrectlyliy  anOtiier  mendierin  cosipuHng 
iU  conaoUdated  section  J82  limitation. 
Accordingly,  ihe  viilue  dt  the  stock  nf  (he  loss 
group  isSni,  Ihe-sum  of  (ha  «aUie  iHQ  (ha 
common  gUkk  dTL^dUQ),  12)  ftm  10  jMfcent 
of  (he  Ll  conmon4todc3[B)  ovmaiJisf  A.  and 
(3)1hala  pcafeired  stodk|S3(li)  nwnadiby  A. 


EKanifih'Z  Jnditecttmakughip.  M  ^  <bm1  I*! 
compoaedi  wmsolirtBtwdjmnp  L:*  stock  has 
a  vahia  of  fUD.  L  owaaJDiharesX80  percent) 
and  cofpoMlioaM  amtaTB  Aan»'pD 
pel  cent)  Of  the  13  sIoql.  1,  viviis  f9  peineat  of 
the  stock  of  corporation  ■M.nn'SI'Aaras  df 
the  Ll  stock  not  owned  direa(l]r%)r<L')Mv»  a 
fakasailat'»As<«f<n.  HmM.  aiwialiBS-an 


(b)  Unfler  paragrqph'J[b)(T)  irflUs  section, 
MoaiM  tifU'i  uiui  e  'tuau  9  percent  "ownersnip 
Interest  in  M,  a  nonmember.  L  is  uuiialdeied 
to  hrflieefly  cwn  lSg<hares  rflbeU-vtsck 
hdd%f  Mtmi  X  W-aham).  The  vrine  6t 
thet1uaspwip1s^B438.^amB  of  flie 
values  ermftt'LflBok  (llSdt  wid  fZl'fteU 
stock  not  vwned'ttfecfly  orinArec(ly4iy-L 
(2M  X<n,ert4.n). 

(li)  ItecagrOzed'baflt-Jn  gain  dfa  lass 
grasp  ur  tats  subgroup.  V  a  loBSgroiv) 
(or  loss  anbgnnip)  has  a  net  unrealized 
built-in  ^in,  aay  Tecognized  l)afit-in 
gain  of '4ie  toss  Ttnip  tor  ioss  erf^tgroupD 
is  taken  into  account  nndar  aection 
382(h)  in  determining  'ttie  consolidated 
.  section  982  liuitiation  (or  subgroup 
section  882  limitation). 

td)  Continuity  a^lmsineaa—{ii  Ja 
general.  A  loss,groiu>  lot  a  loss 
subgroqpj  is  treated  as  aai^Ia'antity 
for  purpeses  of  detennlning  Mdielher  it 
satisfies  flie  oonfinuity  of  ^business 
enteguise  requirement  of  sec&oa 
382((3C0. 

M  EKsmiple.  CottttauHyufhmneu 
enterprise.  Lowna  aUtheatook-of  twa 
subsidiaries,  U -and  L2.  sateL^naaihasaa 
ownership  chaage.lt  "has  pnfflhiiiige 
consolidated  attributes  attributable  to  L2. 
Badi  xK  the  jnenfliers  lias  liistoricaOy 
conducted  v  separata  line  til  Dnatanss. 'Batb 
Una^^asinaas  isappiairtiwtftilj  eqinSia 


LdJanmMi— ittsi 
bualBaaa«f  IX  llfaa  aai 

continued  I 

period  foUowdng  I 

contiBBity  of  I 

of  section  SB^cHl)  is  mat  even  thouf^  tha 


separate  businesses  of  L  and  L2  are 
discontinued. 

(e)  Limitations  of  losses  under  other 
mies.  If  a  seLUun '882  limitation  for  a 
poat-dhaoge  jrear  exceeds  (he 
consolidated  taxal>le  iacomelhat  may 
(be  ofisetliy  jue-chaqge  i^tributes  for 
any  .reaaaw.  iactading  ■flie  ^p^ioatian  dt 
theJiidtaiteiiflf  i  l.iaBnZXfc|,  Ibe 
amoont  vf  tiwaxaeas  is  cairied  farwwd 
unAer  aecfion  8B8^')fQ  -fieltffiiig  'to  fte 
carryforward  of  unused  aection  382 
limitation). 

S1.1S02-M    CoordhMtion  wNhaatfion  3t2 
and  S  1.382-2T  when  a  cofpofaMon 
Rvcomwa  nwmiMr  or  ■  conaowmwi 
group. 

.    (a)  Scope — (1)  In  general.  This  section 
applies  section  382  and  S  1.382-2T  to  a 
corporation  that  is  a  new  loss  member 
of  a  consolidated  group.  A  corporation 
is  a  new  loss  member  if  it: 

(i)  Carries  over  a  net  operating  loss 
that  arose  (or  is  treated  under  {  1.1502- 
21(c)  as  arising)  in  a  SRLY  and  is  not 
described  in  S  1.1502-«l(dKl)-.  or 

(ii)  Has  a  net  unrealized  built-in  loss 
(determined  under  paragraph  (c)  of  this 
section  Dnihe  day  it  becomes  a  member 
of  the  Toup  by  ^Mating -that  4ay  as 
fliough  It  were  a -ohaqge  data)  Ih^  is  not 
taken  lilto  account  tmder  1 1.1502-. 
91(d)(^  in  determining  if  two  or  more 
corporations  compose  a  loss  subgroup. 

A  new  toss  laember  also  includes  any 
succassvr  to  an  unaffiliated  corporation 
fliatiuud  net  operating  loss  carryover 
aEiaiiiginji.9lLY  and  that  is  treated  as 


lenaiBiiif  te  aaialamr  ttnderjUSl- 
Z31(XtXi4i  Jdlmvli««  .iMaaMiliaa 
described  te  aaoiion  aaifa)  ia  anliiah  it 
nrii^ges  iiiita  ■  WBibct.  SeeaactiQn 
aiaf  la  and  i  UOOt-miti  ior^e 


am 


ciiaajeaMBia  iMUMHalwiiiMecCTiespr 
ceases  tsiiwaaiaaibot. 

(2)  Caonliaatieada-ibe-aase  ^vikes 
MJfgnup.  For  aulas. segatdii^  tin 
determination  ol  wS^etttar  tfaaae  is  aa 
ownership  change  of  a  loss  subgroup 
with  respect  to  a  net  operating  loss  or  a  . 
net  unrealized  built-in  loss  described  in 

i  1.1502-«l(d)  (relating  to  the  definition 
of  loss  subgroup)  and  the  computation  of 
a  subgroup  section  382  limitation 
following  such  an  ownership  change, 
see  §S  1.1502-92  and  1.1502-^. 

(3)  End  of  separate  tracking  of  certain 
losses.  If  1 1.180t-06(a)  (relating  to  the  . 
•ead-ef  aeparite  tracking  of  attributes) 
apiAies  toaiiewloss  member,  then, 
while  that  mendier  remains  a  member  of 
iheronaolidaled  group,  there  is  an 
ownership  change  with  respect  to  its 
attaibates  described  in  S  1.1502-86(a)(2) 
only  if  the  consolidated  group  is  a  loss 
-gMup  and  has  an  ownership  change 
under  { 1.1502-«2(b)(l)(i)  (or  that 
member  has  an  ownership  change  tmder 
S  UaaSr^BBM  4ielating  ta  ownecsMp 
chaises  ofaubsidiaiioa)).  It  hasMawer, 
Ifae  near  laMaaaher^aa  had  «n 
awBanhipidhaiBsbefan  f  a  IMI  MM 
applies,  aec  i  i:t9»-m^  for  Ibe 
oontimrif^  apjAicaHen  lif  "flie  aeolien  982 
limitation  wftfa  reaped  to  Htue  mendief  s 
pre^ange  losses. 

^  Applio^oa  ofmectioa  382  to  a  tiew 
loss  member — (1)  In  general.  Section  382 
and  the  regulations  thereunder  apply  to 
a  new  loss  member  to  determine,  on  a 
separate  entity  basis,  whether  and  to 
«^at  extent  a  section  382  limitation 
applies  to  limit  the  amount  of 
consolidated  taxable  income  that  may 
be  offset  by  the  new  loss  member's  pre- 
change  separate  attributes.  For  example, 
if  an  ownership  change  with  respect  to 
(he  new  lass  member  occurs  tmder 
sectton  382  and  8  1.382-ZT.  the  amount 
of  consolidated  taxable  income  ior  any 
peet<haage  year  that  may  be  offset  l}y 
"the  new  loss  member's  pre-change 
separate  attributes  shall  not  exceed  the 
section  382  limitation  as  determined 
separately  under  section  382(b)  with 
reject  to  diat  member  for  such  year.  If 
the  post-change  year  includes  the 
change  date,  section  382(b)(3)(A)  is 
applied  so  that  the  section  382  limitation 
of  the  new  loss  member  does  not  apply 
to  the  portion  of  the  taxable  income  for 
such  year  that  is  allocable  to  the  period 
in  sudi  year  on  or  before  the  change 
date. 


1216  Fiiwal  lUgtotar  /  Vol.  56.  No.  23  /  Monday.  February  4.  1991  /  Proposed  Rules 


(2)  Adjustment  to  value.  The  value  of 
the  new  loss  member  is  adjusted  to  the 
extent  necessary  to  prevent  any 
duplication  of  the  value  of  the  stock  of  a 
member.  For  example,  the  principles  of 
i  1.382-5  (relating  to  controlled  groups 
of  corporations)  apply  in  determining 
the  value  of  a  new  loss  member. 

(3)  Pre-change  separate  attribute 
defined.  A  pre-change  separate  attribute 
of  a  new  loss  member  is: 


(i)  Any  net  operating  loss  carryover  of 
the  new  loss  member  described  in 
paragraph  (a)(1)  of  this  section;  and 

(ii)  Any  reco^iized  built-in  loss  of  the 
new  loss  member. 

(4)  Examples. 

Example  1.  Basic  case,  (a)  A  and  P  each 
own  SO  percent  of  the  L  ttock.  On  December 
19, 1991.  P  purchase*  30  percent  of  the  L  stock 
from  A  for  cash.  L  haa  net  operating  losses 
arising  in  1986  and  1967  that  it  carries  over  to 
1991  and  1992. 
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(b)  L  is  a  new  loss  member  because  it  has 
net  operating  loss  carryovers  that  arose  in  a 
SRLY  and  are  not  described  in  1 1.1502-01(d). 
Under  section  382  and  1 1 J82-2T.  L  is  a  loss 
corporation  on  December  19, 1991,  that  day  is 
a  testing  date  for  L,  and  the  testing  period  for 
L  commences  on  December  20, 1988. 

(c)  Fs  purchase  of  L  stoclc  does  not  cause 
an  ownership  change  of  L  on  December  19, 
1991,  with  respect  to  the  net  operating  loss 


carryovers  frx>m  1966  and  1987  under  section 
382  and  1 1.382-2T.  The  use  of  the  loss 
carryovers,  however,  is  subject  to  limitation 
under  i  l.lS02-21(c). 

Example  Z  Multiple  new  loss  members,  (a) 
The  facts  are  the  same  as  in  Example  1,  and, 
on  December  31, 1991,  L  purchases  all  the 
stock  of  Ll  from  B  for  cash.  Ll  has  a  net 
operating  loss  of  $40  arising  in  1988  that  it 
carries  over  to  1992. 
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(b)  Ll  is  a  new  loss  member  because  it  has 
a  net  operating  loss  carryover  from  1988  that 
arose  in  a  SRLY  and  is  not  described  in 

i  1.1S02-91(d)(l). 

(c)  L'l  purchase  of  all  the  stock  of  Ll 
causes  an  ownership  change  of  Ll  on 
December  31, 1901,  under  section  382  and 
1 1.362-2T.  Accordingly,  a  section  382 
limitation  based  on  the  value  of  the  Ll  stock 
immediately  before  the  ownership  change 
limits  the  amount  of  consolidated  taxable 
income  of  the  P  group  for  any  post-change 
year  that  may  be  offset  by  Li's  net  operating 
loss  carryover  from  1968. 

Example  3.  Ownership  changes  of  new  loss 
members,  (a)  The  facts  are  the  same  as  in 
Example  2,  and.  on  April  30, 1992.  C 
purchases  all  the  stock,  of  P  for  cash. 

(b)  L  is  a  new  loss  member  on  April  30, 
1992,  because  it  has  a  net  operating  loss 
carryover  that  arose  in  a  SRLY  and  is  not 
described  in  i  1.1 502-91  (d)(1).  The  testing 
period  for  L  commences  on  May  2. 1989.  Cs 
purchase  of  all  the  P  stock  causes  an 
ownership  change  of  L  on  April  30, 1992. 
under  section  382  and  i  1.382-2T. 
Accordingly,  a  section  382  limitation  based 
on  the  value  of  the  L  stock  immediately 
before  the  ownership  change  limits  the 
amount  of  consolidated  taxable  income  of  the 
P  group  for  any  post-change  year  that  may  be 
offset  by  L's  net  operating  loss  carryovers 
from  1986  and  1987.  The  use  of  those 
carryovers  is  also  subject  to  limitation  under 
i  1.1502-21(c). 

(c)  For  purposes  of  determining  whether 
there  is  an  ownership  change  of  the  P  group 
on  April  30, 1902,  see  i  1.15(e^a)  for  the 
rule  that  treats  Li's  net  operating  loss 
carryover  bom  1988  as  a  loss  that  did  not 
arise  in  a  SRLY  with  respect  to  the  P  group. 

(c)  Built-in  gains  and  losses.  As  the 
context  may  require,  the  principles  of 
§S  1.1502-91  (g)  and  (h)  and  §  1.1502- 
93(c)  (relating  to  built-m  gains  and 
losses)  apply  to  a  new  loss  member  on  a 
separate  entity  basis. 

(d)  Information  statements— The 
common  parent  of  a  consolidated  group 
that  has  a  new  loss  member  subject- to 
paragraph  (b)(1)  of  this  section  during  a 
consolidated  return  year  must  file  the 
information  statement  required  by 

S  1.382-2T(a)(2)(ii)  because  of  any 
owner  shift  equity  structiu^  shift,  or 
other  transaction  described  in  §  1.382- 
2T(a](2)(i]  with  respect  to  the  new  loss 
member.  Instead  of  filing  a  separate 
statement  for  each  new  loss  member  the 
common  parent  may  file  a  single 
statement  described  in  f  1.382- 
2T(a)(2)(ii)  with  respect  to  the  stock 
ownership  of  the  common  parent  (which 
is  treated  as  a  loss  corporation).  In 
addition  to  the  information  concerning 
stock  ownership  of  the  common  parent, 
the  single  statement  must  identify  each 
new  loss  member  and  state  which  new 
loss  members,  if  any.  have  had 
ownership  changes  during  the 
consolidated  return  year.  The  new  loss 
member  is.  however,  required  to 
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maintain  the  records  necessary  to 
determine  if  it  has  an  ownership  change. 
This  paragraph  (d)  applies  with  respect 
to  a  new  loss  member  until,  under 
§  1.1502-96(a},  the  attributes  of  the  new 
loss  member  are  no  longer  treated  as 
described  in  paragraph  (a)(1)  of  this 
section.  After  that  time,  the  information 
statement  described  in  §  1.1502-92(e)(l) 
must  be  filed  with  respect  to  these 
attributes. 

§1.1 502-95    Rules  on  ceasing  to  be  a 
memlMT  of  a  group  (or  loss  sul>group). 

(a)  Scope — (1)  In  general.  This  section 
provides  rules  for  apportioning  the 
consolidated  section  382  limitation  (or 
subgroup  section  382  limitation)  and  for 
determining  ownership  changes  on  or 
after  the  day  a  corporation  ceases  to  be 
a  member  of  a  consolidated  group  (or 
loss  subgroup).  As  the  context  requires, 
a  reference  in  this  section  to  a  loss 
group,  a  member,  or  a  corporation  also 
includes  a  reference  to  a  loss  subgroup, 
and  a  reference  to  a  consolidated 
section  382  limitation  also  includes  a 
reference  to  a  subgroup  section  382 
limitation. 

(2)  Election  by  common  parent.  Only 
the  common  parent  (not  the  loss 
subgroup  parent)  may  make  the  election 
under  paragraph  (c)  of  this  section  to 
apportion  either  a  consolidated  section 
382  limitation  or  a  subgroup  section  382 
limitation. 

(3)  Coordination  with  §§  1.1502-91 
through  1.1502-93.  For  rules  regarding 
the  determination  of  whether  there  is  an 
ownership  change  of  a  loss  subgroup 
and  the  computation  of  a  subgroup 
section  382  limitation  following  such  an 


ownership  change,  see  §§  1.1502-91 
through  1.1502-93. 

(b)  Separate  application  of  section  382 
when  a  member  leaves  a  group — (1)  In 
general.  Except  as  provided  in 
§§  1.1502-91  through  1.1502-93  (relating 
to  rules  applicable  to  loss  groups  and 
loss  subgroups),  section  382  and  the 
regulations  thereunder  apply  to  a 
corporation  on  a  separate  entity  basis 
after  it  ceases  to  be  a  member  of  a 
consolidated  group  (or  loss  subgroup). 
Solely  for  purposes  of  determining 
whether  a  corporation  has  an  ownership 
change: 

(i)  Any  portion  of  a  consolidated  net 
operating  loss  that  is  apportioned  to  the 
corporation  under  §  1.1502-21(b)  is 
treated  as  a  net  operating  loss  of  the 
corporation  beginning  on  the  first  day  of 
the  taxable  year  in  which  the  loss  arose; 

(ii)  The  testing  may  include  the  period 
during  which  (or  before  which)  the 
corporation  was  a  member  of  the  group 
(or  loss  subgroup);  and 

(iii)  The  day  it  ceases  to  a  member  of 
a  consolidated  group  is  treated  as  a 
testing  date  of  the  corporation  within 
the  meaning  of  §  1.382-2T(a)(2)(i). 

(2)  Effect  of  a  prior  ownership  change 
of  the  group.  If  a  loss  group  has  had  an 
ownership  change  under  §  1.1502-92 
before  a  corporation  ceases  to  be  a 
member  of  a  consolidated  group  (the 
former  member): 

(i)  Any  pre-change  consolidated 
attribute  that  is  subject  to  a 
consolidated  section  382  limitation 
continues  to  be  treated  as  a  pre-change 
loss  with  respect  to  the  former  member; 

(ii)  The  former  member's  section  382 
limitation  with  respect  to  such  attribute 
is  zero  except  to  the  extent  the  common 
parent  apportions  under  paragraph  (c)  of 


this  section  all  or  a  part  of  the 
consolidated  section  382  limitation  to 
the  former  member; 

(iii)  The  testing  period  for  determining 
a  subsequent  ownership  change  with 
respect  to  such  attribute  begins  no 
earlier  than  the  first  day  following  the 
loss  group's  most  recent  change  date; 
and 

(iv)  As  generally  provided  under 
section  382,  an  ownership  change  of  the 
former  member  that  occurs  on  or  after 
the  day  it  ceases  to  be  a  member  of  a 
loss  group  may  result  in  an  additional, 
lesser  limitation  amount  with  respect  to 
such  loss. 

(3)  Application  in  the  case  of  a  loss 
subgroup.  If  two  or  more  former 
members  are  included  in  the  same  loss 
subgroup  immediately  after  they  cease 
to  be  members  of  a  consolidated  group, 
the  principles  of  paragraphs  (b)  and  (c) 
of  this  section  apply  to  the  loss 
subgroup.  TTierefore.  for  example,  an 
apportionment  by  the  common  parent 
under  paragraph  (c)  of  this  section  is 
made  to  the  loss  subgroup  rather  than 
separately  to  its  members. 

(4)  Examples. 

Example  1.  Treatment  of  departing  member 
as  a  separate  corporation  throughout  the 
testing  period  (a)  A  owns  all  the  L  stock.  L 
owns  all  the  stock  of  Ll  and  L2.  The  L  group 
has  a  consolidated  net  operating  loss  arising 
in  1991  and  that  is  carried  over  to  1993.  On 
January  12, 1992.  A  sells  30  percent  of  the  L 
stock  to  B.  On  February  7. 1993.  L  sells  40 
percent  of  the  L2  stock  to  C  and  L2  ceases  to 
be  a  member  of  the  group.  A  poriion  of  the 
1991  consolidated  net  operating  loss  is 
apportioned  to  L2  under  1 1.1502-21(b)  and  is 
carried  to  L2's  first  separate  return  year, 
which  ends  December  31, 1993. 

MUJNQ  COOC  4S30-01MI 
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(b)  Under  paragraph  (b)(1)  of  this  section. 
L2  is  a  loss  corporation  on  February  7. 1993. 
Under  paragraph  (b)(l)(iii)  of  this  section 
February  7, 1993,  is  a  testing  date.  Under 
paragraph  (b)(l)(ii)  of  this  section,  the  testing 
period  for  L2  with  respect  to  this  testing  date 
commences  on  January  1. 1991,  the  first  day 
of  the  taxable  year  in  which  the  portion  of 
the  consolidated  net  operating  loss 
apportioned  to  L2  arose.  Therefore,  in 
determining  whether  L2  has  an  ownership 
change  on  February  7, 1993,  B's  purchase  of 
30  percent  of  the  L  stock  and  C's  purchase  of 
40  percent  of  the  L2  stock  are  taken  into 
account.  L2  has  an  ownership  change  under 
section  382(g)  and  J  1.382-2T  because  B  and 
C  have  increased  their  ownership  interests  in 
L2  by  18  and  40  percentage  points, 
respectively,  during  the  testing  period. 

Example  2.  Effect  of  prior  ownership 
change  of  loss  group,  (a)  L  owns  all  the  Ll 
stock  and  Ll  owns  all  the  L2  stock.  The  L  loss 
group  has  an  otvnership  change  under 
§  1.1502-92  in  1992  with  respect  to  a 
consolidated  net  operating  loss  arising  in 
1991  and  carried  over  to  1992  and  1993.  The 
consolidated  section  382  limitation  computed 
solely  on  the  basis  of  the  value  of  the  stock  of 
L  is  $100.  On  December  31, 1992,  Ll  sells  a  25 
percent  of  the  stock  of  L2  to  B.  L2  is 
apportioned  a  portion  of  the  1991 
consoUdated  net  operating  loss  which  it 
carries  over  to  its  first  separate  return  year 
ending  after  December  31, 1992.  L2's  separate 
section  382  limitation  with  respect  to  this  loss 
is  zero  unless  L  elects  to  apportion  all  or  a 
part  of  the  consolidated  section  382  limitation 
to  L2.  (See  paragraph  (c)  of  this  section  for 
rules  regarding  the  apportionment  of  a 
consolidated  section  382  hmitation.)  L 
apportions  $50  of  the  consolidated  section 
382  limitation  to  L2. 

(b)  On  December  31. 1993,  Ll  sells  its 
remaining  75  percent  stock  interest  in  L2  to  C. 
resulting  in  an  ownership  change  of  L2.  L2's 
section  382  limitation  computed  on  the 
change  date  with  respect  to  the  value  of  its 
stock  is  $30.  Accordingly,  L2's.  section  382 
limitation  for  post-change  years  ending  after 
December  31, 1993,  with  respect  to  its  pre- 
change  losses,  including  the  consolidated  net 
operating  losses,  including  the  consolidated 
net  operating  losses  apportioned  to  it  from 
the  L  group,  is  $30,  adjusted  as  required  by 
section  382  and  the  regulations  thereunder. 

(c)  Apportionment  of  the  consolidated 
section  382  limitation— {1)  Apportioned 
by  common  parent.  The  common  parent 
may  elect  to  apportion  all  or  any  part  of 
a  consolidated  section  382  limitation  to 
a  former  member  (or  loss  subgroup).  For 
purposes  of  this  apportionment,  the 
consolidated  section  382  limitation 
determined  under  S  1.1502-93  consists  of 
two  elements. 

(i)  The  value  element,  which  is  the 
element  of  the  limitation  determined 
imder  section  382(b)(1)  (relating  to  value 
multiplied  by  the  long-term  tax-exempt 
rate)  without  regard  to  such  adjustments 
as  those  described  in  section  382(b)(2) 
(relating  to  the  carryforward  of  imused 
section  382  limitation),  section 
382(b)(3)(B)  (relating  to  the  section  382 


limitation  for  the  post-change  year  that 
includes  the  change  date),  section  382(h) 
(relating  to  built-in  gains  and  section  338 
gains),  and  section  382(m)(2]  (relating  to 
short  taxable  years);  and, 

(ii)  The  adjustment  element,  which  is 
so  much  (if  any)  of  the  limitation  for  the 
taxable  year  during  which  the  former 
member  ceases  to  be  a  member  of  the 
consolidated  group  that  is  attributable 
to  a  carryover  of  unused  limitation 
under  section  382(b)(2)  or  to  recognized 
built-in  gains  under  382(h). 
The  common  parent  may  apportion  to 
the  former  member  (or  loss  subgroup)  all 
or  any  part  of  each  element  described  in 
the  preceding  sentence.  See  paragraph 
(e)  of  this  section  for  the  time  and 
manner  of  making  the  election  to 
apportion. 

(2)  Effect  of  apportionment  on  the 
consolidated  section  382  limitation.  The 
value  element  of  the  consolidated 
section  382  limitation  for  any  post- 
change  year  ending  after  the  day  that  a 
former  member  (or  loss  subgroup) 
ceases  to  be  a  member(s)  is  reduced  to 
the  extent  that  it  is  apportioned  under 
this  paragraph  (c).  The  consolidated 
section  382  limitation  for  the  post- 
change  year  in  which  the  former 
member  (or  loss  subgroup)  ceases  to  be 
a  member(8)  is  also  reduced  to  the 
extent  that  the  adjustment  element  for 
that  year  is  apportioned  under  this 
paragraph  (c). 

(3)  Effect  on  corporations  to  which  the 
consolidated  section  382  limitation  is 
apportioned.  The  amoimt  of  the  value 
element  that'is  apportioned  to  a  former 
member  (or  loss  subgroup)  is  treated  as 
the  amount  determined  imder  section 
382(b)(1)  for  purposes  of  determining  the 
amount  of  that  corporation's  (or  loss 
subgroup's)  section  382  limitation  for 
any  taxable  year  ending  after  the  former 
member  (or  loss  subgroup]  ceases  to  be 
a  member(s).  Appropriate  adjustments 
must  be  made  to  the  limitation  based  on 
the  value  element  so  apportioned  for  a 
short  taxable  year,  carryforward  of 
unused  limitation,  or  any  other 
adjustment  required  under  section  382. 
The  adjustment  element  apportioned  to 

a  former  member  (or  loss  subgroup)  is 
treated  as  an  adjustment  under  section 
382(b](2]  or  section  382(h},  as 
appropriate,  for  the  first  taxable  year 
after  the  member  (or  members)  ceases  to 
be  a  member  (or  members). 

(4)  Deemed  apportionment  when  loss 
group  terminates.  If  a  loss  group 
terminates,  to  the  extent  the 
C(HisoUdated  section  382  limitation  is 
not  apportioned  under  pargraph  (c)(1)  of 
this  section,  the  consolidated  section  382 
limitation  is  deemed  to  be  apportioned 
to  the  loss  subgroup  that  includes  the 


common  parent,  or,  if  there  is  no  loss 
subgroup  that  includes  the  common 
parent  immediately  after  the  loss  group 
terminates,  to  the  common  parent.  A 
loss  group  terminates  on  the  first  day  of 
the  first  taxable  year  that  is  a  separate 
return  year  with  respect  to  each  member 
of  the  former  loss  group. 

(5)  Appropriate  adjustments  when 
former  member  leaves  during  the  year. 
Appropriate  adjustments  are  made  to 
the  consolidated  section  382  limitation 
for  the  consolidated  return  year  during 
which  the  former  member  (or  loss 
subgroup)  ceases  to  be  a  member(s)  to 
reflect  the  inclusion  of  the  former 
member  in  the  loss  group  for  a  portion  of 
that  year. 

(6)  Examples. 

Example  1.  Consequence  of  apportionment, 
(a)  L  owns  all  the  Ll  stock  and  Ll  o%vns  all 
the  L2  stock.  The  L  group  has  a  $200 
consoUdated  net  operating  loss  arising  in 
1991  that  is  carried  over  to  1992.  At  the  close 
of  December  31, 1991,  the  group  has  an 
ownership  change  under  §  1.1502-92.  The 
ownership  change  results  in  a  consolidated 
section  382  limitation  of  $10  based  on  the 
value  of  the  stock  of  the  group.  On  August  29, 
1992,  Ll  sells  30  percent  of  the  stock  of  L2  to 
A.  L2  is  apportioned  $90  of  the  group's  $200 
consolidated  net  operating  loss  under 
§  1.1502-21(b).  L,  the  common  parent  elects 
to  apportion  $6  of  the  consolidated  section 
382  limitation  to  L2. 
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(b)  For  its  separate  return  years  ending 
after  August  29. 1992  (other  than  the  taxable 
year  ending  December  31, 1992),  L2'8  section 
382  limitation  with  respect  to  the  $90  of  the 
group's  net  operating  loss  apportioned  to  it  is 
$8,  adjusted,  as  appropriate,  for  any  short 
taxable  year,  unused  section  382  limitation, 
or  other  adjustment.  For  its  consolidated 
return  years  ending  after  August  29, 1992. 
(other  than  the  year  ending  December  31, 
1992]  the  L  group's  consolidated  section  382 
limitation  with  respect  to  the  remaining  $110 
of  pre-change  consolidated  attribute  is  $4 
($10  minus  the  $6  value  element  apportioned 
to  L2],  adjusted,  as  appropriate,  for  any  short 
taxable  year,  unused  section  382  limitation. 
or  other  adjustment. 

(c]  For  the  L  group's  consolidated  return 
year  ending  December  31, 1992,  the  value 
element  of  its  consolidated  section  382 
limitation  is  increased  by  $4  (rounded  to  the 
nearest  dollar],  to  account  for  the  period 
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durii«  wkkk  U  was  a  BMibw  af  dM  Li 
(la,  tha  conaoUdatad  aacdaa  aezHiaiUttoa 
apportioMd  to  L2,  Omn  241/3M.  tha  ratio  of 
the  uuuifcai  of  dayt  durins  tSBZ  that  L2  fa  a 
membar  or  an  yoop  to  tha  uiuubai  of  daya  tn 
iD9  jroay  a  oonaondafBQ  rafani  yaarii  Saa 
parayapb  (^lS)af  diia  iaclC(»i  llMNfara,  tka 
vil»aiiim»aaflfcaaBaaullJaiadiacttai3a2 
limitation  forl992  of  tha  L  aroiqr  ia  a» 
(roundad  to  tha  naaraat  dollar^ 

(d)  Tha  aacfioa  3S2  limflation  ibr  IZ»  short 
taxabh  y«ar  ending  [kcambar  3t,  1982,  fs  tZ 
(roundM  (o  Ae  naaraat  doBar);  wradi  la  the 
anMMHrt  the*  kaata  tW  aaaw  raletiaaaitip  te 
>6.  th»a«iiia  rffwat  afila  cinaaldatedl 
■ection3ttl>uii>atti»apiijil|yiittoLa.a« 
the  aaabar  af  daya  da^  that  aiMrt  taoafata 
year.  124 daya^baaia to 3M> Seat IIW  «tc| 

Example  2.  Cmmaqmact  of  fta 
opportionwenL  The  facta  are  the  sama  aa  ia 
Example  1.  except  that  L  does  not  elect  to 
apportion  any  portion  of  the  consoNdated 
section  382.  liasitatioB  to  L2.  For  its  sapwatc 
return  yaaca  aadlnt  after  AMgaal  21^  uaa.  L2'k 
section  attliiBMattea  wilk  raapact  !•  Um  m 
of  the  poii^'a  pra-chaafa  mBsaJiriatad 
attzifaiita  afvartiaMd  to  U  ia  na»  loidar 
paragraph  (blUKii)  of  tfaia  aaeyoA.  Tkia.  tfaa 


SBO  coaaolidated  net  epasatiag  loaa 
apfortiaBad  (oL2  camot  aibat  L2's  taxaMs 
iacama  in  any  of  it*  separate  ratm  yaais 
ending  aAer  Aagaat  29. 1882.  For  ita 
consottdated  return  years  ending  after  Auguat 
29. 1M2.  the  L  group's  consolidated  section 
382  limitation  with  respect  to  the  remaining 
$110  of  pra-ehonge  eonaolidBtad  attribote  ia 
tlO,  adfaalad,  aa  appropriat»  for  any  short 
taxaUa  yoar.  oaaaad  aactiaa  az  Hmitatioa, 
or  other  adiuattat. 

ExampI*  X  AfportionamiH  of  adjimimatt 
elaaaoL  The  facta  are  the  aaaae  aa  ia 
Example  1.  except  that  L2  ceases  to  be  a 
member  of  the  L  group  on  August  29. 1993, 
and  the  L  gravy  haa  a  M  carryforward  of  an 
unassd  esnssidstsd  section  382  Inritation 
(ladar  aacllaa  3a8(b)(2))  to  Aa  1883 
conaabdota^  lataan  year.  The  carryover  ol 
unused  liaaitetioa  inciaaaea  the  cooaolidated 
section  382  Kmitation  for  the  1993 
consolidated  return  year  from  $10  to  Sli.  L 
may  elect  to  apportion  all  or  any  portion  of 
the  $10  value  element  and  alT  or  any  portion 
of  the  $1  adjuatmeiit  element  to  L2. 

[d]  Rulm  pertaiming  to  ceosiag  to  be  a 
memberofa  lots  M^roup— (1)  bt 


geHera/.  A  corporation  ceases  to  be  a 
member  of  a  loss  subgroup: 

(i)  On  tile  first  day  of  the  first  taxable 
year  for  which  it  files  a  separate  return; 
or. 

(ii)  The  firat  dsy  that  it  ceases  to  bear 
a  rebtkoship  deMribed  in  section 
1504(a)(1)  to  tht  lOM  tabgroap  pereni 
(treating  for  this  purpose  the  loss 
sahgrotxp  parent  as  the  common  parent 
described  in  section  1504(a}(lKA)). 

(2)  Exampka. 

BAmuph  t  Book  eaoo.  fa>P  owns  aU  (tie  L 
stock,  Lowna  all  the  LI  stock  and  Li  owne  aR 
the  L2  stock.  The  Pgreup  has  a  consolidated 
net  operating  Ibaa  aria^  in  1902  that  is 
carried  over  to  1993.  On  December  11. 1993,  P 
sells  all  ^  stock  of  L  to  corporation  M.  Each 
of  L,  Li,  and  L2  is  af>portioned  a  portion  of 
the  1992  consoKthted  net  operating  loss,  and 
thereafter  each  )oins  with  M  in  fihng 
consolidated  retema.  Ihider  f  1.1502-92,  the  L 
loss  sahgroef^  has  an  oi^mership  change  on 
December  n.  1983.  The  L  loss  subgroup  h^s  a 
suogfoap  section  382  niBitation  of  $tOO. 
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(b)  On  May  22, 1004.  Ll  mUi  40  percent  of 
the  L2  stock  to  A.  L2  carriea  over  ■  portion  of 
Hm  P  ^oup'i  net  operating  Iom  from  1992  to 
Its  teparate  ratura  year  ending  December  31. 
19M.  Under  paragraph  (d)(1)  of  thia  lection. 
L2  ceases  to  be  a  member  of  the  L  loss 
•abfloop  on  May  22. 1994.  which  is  both  (1) 
die  first  day  of  the  first  taxable  year  for 
which  it  files  a  separate  return  and  (2)  the 
day  it  ceases  to  bear  a  relationship  described 
in  section  1504(a)(1)  to  the  loss  subgroup 
parent.  L  The  net  operating  loss  of  L2  that  is 
carried  over  from  the  P  group  is  treated  as  a 
pre-change  loss  of  L2  for  its  separate  return 
years  enmng  after  May  22. 1994.  Under 
paragraphs  (a)(2)  and  (b)(2)  of  this  section, 
die  separate  section  382  limitation  with 
respect  to  this  loss  is  zero  unless  M  elects  to 
apportion  all  or  a  part  of  the  subgroup  section 
382  limitation  of  the  L  loss  subgroup  to  L2. 

Example  2.  Fonnation  of  a  new  loss 
subgroup.  The  facts  are  the  same  as  in 
Example  1,  except  that  A  purchases  40 
percent  of  the  Ll  stock  from  L  rather  than 
purchasing  L2  stock  &t>m  Ll.  Ll  and  L2  file  a 
consolidated  return  for  their  first  taxable 
year  ending  after  May  22. 1994,  and  each  of 
Ll  and  L2  carries  over  a  part  of  the  net 
operating  loss  of  the  P  group  that  arose  in 
1992.  Under  paragraph  (d)(1)  of  this  section. 
Ll  and  L2  cease  to  be  members  of  the  L  loss 
subgroup  on  May  22. 1994.  The  net  operating 


loases  carried  over  from  the  P  group  are 
treated  as  pre-change  subgroup  attributes  of 
the  lose  subgroup  composed  of  Ll  and  L2. 
The  subgroup  section  382  limitation  with 
respect  to  those  losses  is  zero  unless  M  elects 
to  apportion  all  or  part  o^  the  subgroup 
section  382  limitation  of  the  L  loss  subgroup 
to  the  Ll  loss  subgroup. 


M 


parent  (a)  A  owns  all  the  stock  of  P.  and  P 
owns  all  the  stock  of  Ll  and  L2.  The  P  group 
has  a  consolidated  net  operating  loss  arising 
in  1989  that  is  carried  over  to  1992  and  1993. 
Corporation  M  acquires  all  the  stock  of  P  on 
November  11, 1992,  and  P,  Ll,  and  L2 
thereafter  file  consoUdated  returns  with  M. 
M's  acquisition  results  in  an  ownership, 
change  of  the  P  loss  subgroup  under  i  1.1502- 
92(b)(l)(ii). 
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Example  3.  Ceasing  to  bear  a  section 
1504(a)(1)  relationship  to  a  loss  subgroup 
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(b)  P  distributM  the  L2  stock  to  M  on 
Octobar  7. 1983.  L2  ceasM  to  be  a  member  of 
the  P  loaa  mibgroup  on  October  7. 1993,  the 
6r«t  day  that  it  caasea  to  bear  the 
reiattonahip  daacribed  in  taction  1504(a)(1)  to 
P.  the  P  loaa  mbgroup  parent  See  paragraph 
(dXlXU)  of  thia  sectioa  Thoa.  the  section  382 
limiUtioo  with  reaped  to  the  pre-change 
subfroup  attributes  attribuUbla  to  L2  is  sero 
except  to  the  extant  M  elects  to  apportion  all 
or  a  part  of  the  subgroup  section  382 
limitatioa  of  the  P  loea  subgroup  to  L2. 

Example  4.  RekiUonahip  through  a 
Muccataor.  The  facts  are  the  same  as  in 
Bxample  3.  except  that,  instead  of  Fs 
distributing  die  stock  of  L2.  L2  merges  into  Ll 
on  October  7, 1993.  Ll  (as  successor  to  L2  in 
die  metgar  within  the  meaning  of  i  1.382- 
2T(IK4))  continues  to  bear  a  relationship 
decribed  in  section  lS04(a)(l)  to  P.  the  loss 
subgroup  parent  Thua.  L2  does  not  cease  to 
be  a  member  of  the  P  loss  subgroup  as  a 
result  of  the  merger. 

(e)  Filing  the  election  to  apportion — 
(1)  Form  of  the  election  to  apportion. 
The  election  under  paragraph  (c]  of  this 
section  must  be  in  the  form  of  the 
following  statement:  "THIS  IS  AN 
ELECTION  UNDER  1 1.1502-85  OF  THE 
INCOME  TAX  REGULATIONS  TO 
APPORTION  ALL  OR  PART  OF  THE      . 
(insert  either  CONSOLIDATED 
SECTION  382  UMITATION  or 
SUBGROUP  SECTION  382 
UMITATION]  TO  [insert  name  and 
EJ.N.  of  the  corporation  (or  the 
corporations  that  compose  a  new  loss 
subgroup]  to  which  allocation  is  made]. 
The  declaration  must  also  include  the 
following  information: 

(i)  The  day  of  the  ownership  change 
that  resulted  in  the  consolidated  section 
382  limitation  (or  subgroup  section  382 
limitation): 

(ii)  The  amount  of  the  consolidated 
section  382  limitation  (or  subgroup 
section  382  limitation)  for  the  taxable 
year  during  which  the  former  member 
(or  new  loss  subgroup)  ceases  to  be  a 
member  of  the  consolidated  group 
(determined  without  regard  to  any 
apportionment  under  this  section  to  a 
corporation  that  ceases  to  be  a  member 
during  the  year); 

(iii)  The  amount  of  the  value  element 
and  adjustment  element  of  the 
consoUdated  section  382  limitation  (or 
subgroup  section  382  limitation)  that  is 
apportioned  to  the  former  member  (or 
new  loss  subgroup)  pursuant  to 
paragraph  (c)  of  this  section;  and 

(iv)  The  name  and  E.I.N.  of  the 
common  parent  making  the 
apportionment. 

The  declaration  must  be  signed  by  both 
the  common  parent  and  the  former 
member  (or.  in  the  case  of  a  loss 
subgroup,  the  common  parent  of  the 
group  including  the  loss  subgroup 
parent)  by  persons  authorized  to  sign 
their  respective  income  tax  returns. 


(2)  Fih'ng  of  the  election.  The 
statement  must  be  filed  by  the  common 
parent  of  the  group  that  is  apportioning 
the  consolidated  section  382  limitation 
(or  the  subgroup  section  382  limitation) 
with  its  income  tax  return  for  the 
taxable  year  in  which  the  former 
member  (or  new  loss  subgroup]  ceases 
to  be  a  member.  The  common  parent 
must  also  deUver  a  copy  of  the 
statement  to  the  former  member  (or  the 
members  of  the  new  loss  subgroup]  on 
or  before  the  day  the  group  files  its 
income  tax  return  for  the  consolidated 
retirni  year  that  the  former  member  (or 
new  loss  subgroup]  ceases  to  be  a 
member.  A  copy  of  the  statement  must 
be  attached  to  the  first  return  of  the 
former  member  (or  the  first  return  in 
which  the  members  of  a  new  loss 
subgroup  join)  that  is  filed  after  the 
close  of  the  consolidated  return  year  of 
the  group  of  which  the  former  member 
(or  the  members  of  a  new  loss  subgroup] 
ceases  to  be  a  member. 

(3)  Revocation  of  election.  An  election 
made  under  paragraph  (c)  of  this  section 
is  revocable  only  with  the  consent  of  the 
Commissioner. 

S 1-1502-96    llisc«llaMouaruie& 

(a)  End  of  separate  tracking  of  losses 
of  a  S-year  member— {1]  Application. 
This  paragraph  (a)  applies  to  a  member 
(or  a  loss  subgroup)  with  a  net  operating 
loss  carryover  arose  (or  is  treated  under 
§  1.1502-21(c]  as  arising]  in  a  SRLY  (or  a 
net  unrealized  built-in  gain  or  loss 
determined  at  the  time  that  the  member 
(or  loss  subgroup]  becomes  a  members 
of  the  consolidated  group  if  there  is: 

(i]  An  ownership  change  of  the 
member  (or  loss  subgroup]  in  connection 
with,  or  after,  becoming  a  member  of  the 
group:  or 

(ii)  A  period  of  5  consecutive  years 
following  the  day  that  the  member  (or 
loss  sub^up)  becomes  a  member  of  a 
group  during  which  the  member  (or  loss 
sub^up]  has  not  had  an  ownership 
change. 

(2)  Cains  and  losses  not  separately 
tracked.  If  this  paragraph  (a)  applies  to 
a  member  (or  loss  subg^up).  then, 
following  the  earUer  of  the  change  date 
(but  not  earlier  than  the  day  the  member 
(or  loss  subgroup]  becomes  a  member  of 
the  group)  or  the  last  day  of  the  5 
consecutive  year  period  described  in 
paragraph  (a)(1)  of  this  section,  a  net 
operating  loss  carryover  of  the  member 
(or  loss  subgroup  that  arose  (or  is 
treated  as  if  it  were  described  in 
1 1.1502-81(c)(l)(i)  (and  the  group's  net 
unrealized  built-in  gain  or  loss  is 
determined  under  f  1.1502-91(g)  by 
taking  into  account  the  separately 
computed  net  unrealized  built-in  gain  or 
loss  of  the  member  (or  members  of  the 


loss  subgroup).  The  preceding  sentence 
applies  for  purposes  of  determining 
whether  there  is  an  ownership  change 
with  respect  to  such  attributes  following 
such  change  date  (or  earlier  day)  or  S 
consecutive  year  period.  For  example, 
on  any  day  after  the  change  date  or  the 
end  of  the  5  consecutive  year  period: 

(i)  The  member's  (or  loss  subgroup's] 
separately  computed  net  unrealized 
built-in  gain  or  loss  is  taken  into  account 
in  determining — 

(A)  Whether  the  group  has  a  net 
unrealized  built-in  loss  (and  is  therefore 
a  loss  group),  and 

(B)  Tlie  loss  group's  testing  period 
under  S  1.382-2T(d](3]: 

(ii)  lliere  is  an  ownership  change  with 
respect  to  such  attributes  only  if  the 
group  is  a  loss  group  and  has  an 
ownership  change;  and 

(iii)  If  the  group  has  an  ownership 
change,  such  attributes  are  pre-change 
consolidated  attributes  subject  to  the 
loss  group's  consolidated  section  382 
limitation. 

(3)  Special  rule  for  testing  period.  For 
purposes  of  determining  the  beginning  of 
the  testing  period  for  a  loss  group,  the 
member's  (or  loss  subgroup's)  net 
operating  loss  carryovers  (or  net 
unrealized  built-in  gain  or  loss) 
described  in  paragraph  (a)(2)  of  this 
section  are  considered  to  arise: 

(i)  in  a  case  described  in  paragraph 
(a)(l)(i]  of  this  section,  in  a  taxable  year 
that  begins  not  earlier  than  the  later  of 
the  day  following  the  change  date  or  the 
day  that  the  member  becomes  a  member 
of  the  group;  and 

(ii)  in  a  case  described  in  paragraph 
(a](l](ii]  of  this  section,  in  a  taxable  year 
that  begins  3  years  before  the  end  of  the 
5  consecutive  year  period. 

(4)  Limits  on  application.  The  rule 
contained  in  this  paragraph  (a)  applies 
solely  for  purposes  of  S§  1.1502-91 
through  1.1502-M  (other  than  9  1.1502- 
96fb](4](ii](B]  (relating  to  the  definiUon 
of  pre-change  attributes  of  a  subsidiary)] 
and  §  1.1502-08,  and  not  for  purposes  of 
other  provisions  of  the  consolidated 
return  regulations,  including,  for 
example,  SS  1.1502-15  and  1.1502-21 
(relating  tothe  consolidated  net 
operating  loss  deduction).  See  also 
paragraph  (c)  of  this  section  for  the 
continuing  effect  of  an  ownership 
change  with  respect  to  pre-change 
attributes. 

(b)  Ownership  change  of  subsidiary— 
(1)  Ownership  change  of  a  subsidiary 
because  of  options  or  plan  or 
arrangement.  Notwithstanding  { 1.1502- 
92.  a  subsidiary  has  an  ownership 
change  for  purposes  of  section  382  with 
respect  to  attributes  described  in 
8  1.1502-01(c](l]  (relating  to  the 
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definition  of  loss  group)  or  S  1.1502- 
91(d)  (relating  to  Sie  definition  of  loss 
subgroup)  if  it  has  an  ownership  change 
under  the  principles  of  i  1.1502-95(b) 
and  section  382(g)  and  {  1.382-2T  in  the 
event  of: 

(1)  The  deemed  exercise  under 

§  1.382-2T(h)(4)  of  an  option  or  opUons 
(other  than  an  option  with  respect  to 
stock  of  the  common  parent]  held  by  a 
person  (or  persons  acting  pursuant  to  a 
plan  or  arrangement)  to  acquire  more 
than  20  percent  of  the  stock  of  the 
subsidiary;  or 

(ii)  An  increase  by  1  or  more  5-percent 
shareholders,  acting  pursuant  to  a  plan 
or  arrangement  to  avoid  an  ownership 
change  of  a  subsidiary,  in  their 
percentage  ownership  interest  in  the 
subsidiary  by  more  than  50  percentage 
points  during  the  testing  period  of  the  -■ 
subsidiary  through  the  acquisition  (or 
deemed  acquisition  pursuant  to  S  1.382- 
2T(h)(4))  of  ownership  interests  in  the 
subsidiary  and  in  higher-tier  members 
with  respect  to  the  subsidiary. 
For  purposes  of  this  paragraph  (b),  the 
ownership  change  is  determined  on  a 
separate  entity  basis  by  treating  the 
subsidiary  as  not  being  a  member  of  a 
consoUdated  group. 

(2)  Special  rule  for  contracts  to 
purchase  stock.  Paragraph  (b](l](i]  of 


this  section  does  not  apply  %vith  respect 
to  an  option  created  by  a  bilateral 
contract  to  purchase  stock  of  a 
subsidiary  that  would  otherwise  have 
been  deemed  exercised  under  S  1.382- 
2T(h)(4j(i)  on  a  particular  day  if  the 
stock  is  actually  acquiried  pursuant  to 
the  contract  within  1  year  of  that  day. 
(3)  Examples. 

Example  1.  Ownership  change  of  a 
subsidiary  because  of  an  option,  (a)  L  owns 
all  the  Ll  stock  and  Ll  owns  all  the  L2  stock. 
The  L  group  has  a  consolidated  net  operating 
loss  arising  in  1991  that  is  carried  over  to 
1992  and  1993.  A  portion  of  the  consolidated 
net  operating  loss  is  attributable  to  Ll  and  L2. 
On  August  28, 1992,  corporation  M  enters  into 
a  bilateral  contract  to  purchase  all  the  Ll 
stock  from  L  for  cash.  L  actually  sells  the  Ll 
stock  to  M  pursuant  to  the  contract  on 
November  22, 1993.  Ll  and  L2  thereafter  join 
with  M  in  Hling  a  consolidated  return. 

(b)  Under  paragraph  (b)(1)  of  this  section, 
treating  Ll  and  L2  as  though  they  were 
separate  corporations,  each  corporation  has 
an  ownership  change  under  section  382(g) 
and  1.382-2T  on  August  26, 1992,  because  of 
the  deemed  exerdse  of  M's  contract  to 
purchase  the  Ll  stock.  Paragraph  (b)(2]  of  this 
section  does  not  apply  because  the  stock  is 
not  acquired  within  1  year  of  the  day  that  the 
contract  was  entered  into. 

Example  2.  Purchase  contract  disregarded 
in  ownership  change  determination.  "Ihe 
facts  are  the  tame  as  in  Example  1,  except 


that  L  actually  sells  the  Ll  stock  to  M 
pursuant  to  the  contract  on  November  22, 
1992.  Under  paragraph  (b)(2)  of  this  section, 
the  deemed  exercise  rule  of  {  1.382- 
2T(h)(4)(i)  does  not  apply  to  the  contract  to 
cause  an  ownership  change  on  August  26, 
1992,  because  the  stock  was  actually 
acquired  pursuant  to  the  contract  within  1 
year  of  that  day.  The  acquisition  of  the  stock 
pursuant  to  the  contract  on  November  22, 
1992,  causes  an  ownership  change  of  the  loss 
subgroup  composed  of  Ll  and  L2  on  that  day 
under  |  l.lS02-92(b](l](ii). 

Example  3.  Plan  to  avoid  an  ownership 
change  of  a  subsidiary,  (a)  L  owns  all  the 
stock  of  Ll,  Ll  owns  all  the  stock  of  L2.  L2 
owns  all  the  stock  of  L3,  and  L3  owns  all  the 
stock  of  L4.  The  L  group  has  a  consolidated 
net  operating  loss  arising  in  1993  that  is 
carried  over  to  1994.  L  has  assets  other  than 
its  Ll  stock  with  a  value  of  $900.  Ll,  L2.  and 
L3  own  no  assets  other  than  their  L2,  L3,  and 
L4  stock.  L4  has  assets  with  a  value  of  $100. 
During  1994,  A  B,  C  and  D,  acting  pursuant 
to  a  plan  to  avoid  an  ownership  change  of  L4. 
acquire  the  following  ownership  interests  in 
the  members  of  the  L  loss  group:  (A)  on 
September  11, 1994,  A  acquires  20  percent  of 
the  Ll  stock  from  L  and  B  acquires  20  percent 
of  the  L2  stock  from  Ll;  and  (B)  on  September 
20, 1994,  C  acquires  20  percent  of  the  stodc  of 
L3  from  L2  and  D  acquires  20  percent  of  the 
stock  of  L4  from  L3. 
MUMO  COM  4tS»-ei-M 
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(b)  The  acquisitions  by  A.  B,  C,  and  D 
pursuant  to  the  plan  have  increased  their 
respective  percentage  ownership  interests  in 
U  by  approximately  10, 13, 16,  and  20 
percentage  points,  for  a  total  of 
approximately  59  percentage  points  during 
the  testing  period.  This  more  than  SO 
percentage  poifit  increase  in  the  percentage 
ownership  interest  in  L4  causes  an  ownership 
change  of  L4  under  paragraph  (b)(2)  of  this 
section. 

(4)  Effect  of  the  ownership  change — (i) 
In  general.  If  a  subsidiary  has  an 
ownership  change  under  paragraph 
(b)(1)  of  this  section,  the  amount  of 
taxable  income  for  any  post-change  year 
that  may  be  offset  by  the  pre-change 
losses  of  the  subsidiary  shall  not  exceed 
the  section  382  limitation  for  the 
subsidiary.  For  purposes  of  this 
limitation,  the  value  of  the  subsidiary  is 
determined  solely  by  reference  to  the 
value  of  the  subsidiary's  stock. 

(ii)  Pre-change  losses.  The  pre-change 
losses  of  a  subsidiary  are: 

(A)  Its  allocable  part  of  any 
consolidated  net  operating  loss  which  is 
attributable  to  it  under  §  1.1502-21(b) 
(determined  on  the  last  day  of  the 
consolidated  return  year  that  includes 
the  change  date)  that  is  not  carried  back 
and  absorbed  in  a  taxable  year  prior  to 
the  year  including  the  change  date; 

(B)  Its  net  operating  loss  carryovers 
that  arose  (or  are  treated  under 

§  1.1502-21(c)  as  having  arisen)  in  a 
SRLY;  and 

(C)  Its  recognized  built-in  loss  with 
respect  to  its  separately  computed  net 
imrealized  built-in  loss,  if  any. 
determined  on  the  change  date. 

(5)  Coordination  with  §§  1.1502-01. 
1.1502-92.  and  1.1502-94.  If  an  increase 
in  percentage  ownership  interest  causes 
an  ownership  change  with  respect  to  an 
attribute  under  this  paragraph  (b)  and 
imder  §  1.1502-92  on  the  same  day,  the 
ownership  change  is  considered  to  occur 
only  under  §  1.1502-82  and  not  under 
this  paragraph  (b).  See  S  1.1502-94  for 
anti-duplication  rules  relating  to  value. 

(c)  Continuing  effect  of  an  ownership 
change.  A  loss  corporation  (or  loss 
subgroup)  that  is  subject  to  a  limitation 
under  section  382  witfi  respect  to  its  pre- 
change  losses  continues  to  be  subject  to 
the  limitation  regardless  of  whether  it 
becomes  a  member  or  ceases  to  be  a 
member  of  a  consolidated  group.  Under 
section  382.  an  ownership  diange  that 
occurs  after  an  earlier  ownership  change 
may  result  in  an  additional,  lesser  (but 
never  in  a  greater]  section  382  limitation 
with  respect  to  those  losses. 


§1.1502-97    [RtMnrtd] 

§1.1502-98    Coordination  WW)  McUon 
383. 

The  rules  contained  in  S§  1.1502-01 
through  1.1502-96  also  apply  for 
purposes  of  section  383,  with 
appropriate  adjustments  to  take  into 
account  that  section  383  applies  to 
credits  and  net  capital  losses.  Similarly, 
in  the  case  of  net  capital  losses,  general 
business  credits,  and  excess  foreign 
taxes  that  are  pre-change  attributes,  the 
principles  of  S  1.383-lT  must  be  taken 
into  account  in  applying  §9  1-1502-91 
through  1.1502-96.  For  example,  if  a  loss 
group  has  an  ownership  change  uiider 
§  1.1502-92  and  has  a  carryover  of 
unused  general  business  credits  from  a 
pre-change  consolidated  return  year  to  a 
post-change  consolidated  return  year, 
the  amount  of  the  group's  regular  tax 
liability  for  the  post-change  year  that 
can  be  offset  by  the  carryover  caimot 
exceed  the  consolidated  section  383 
credit  limitation  for  that  post-change 
year,  determined  by  applying  the 
principles  of  §  1.382-lT(c)(6)  and 
§  1.1502-93  (relating  to  the  computation 
of  the  consolidated  section  382 
limitation). 

§1.1502-99    Effectiva  dates. 

(a)  Effective  date — (1)  In  general. 
Sections  1.1502-91  through  1.1502-96 
and  S  1.1502-98  are  effective  March  6, 
1991,  and  apply  to  any  testing  date  on  or 
after  January  29, 1991.  Sections  1.1502- 
94  through  1.1502-96  also  apply  on  any 
date  on  or  after  January  29, 1991,  on 
which  a  corporation  becomes  a  member 
of  a  group  or  on  which  a  corporation 
ceases  to  be  a  member  of  a  loss  group 
(or  a  loss  subgroup). 

(2)  Testing  period  may  include  a 
period  beginning  before  fanuary  29, 
1991.  A  testing  period  of  purposes  of 
SS  1.1502-91  through  1.1502-96  and 
S  1.1502-98  may  include  a  period 
beginning  before  January  29, 1991.  Thus, 
for  example,  in  applying  §  1.1502- 
92(b)(l)(i)  (relating  to  the  determination 
of  an  ownership  change  of  a  loss  group), 
the  determination  of  the  lowest 
percentage  ownership  interest  of  any  5- 
percent  shareholder  of  the  common 
parent  during  a  testing  period  ending  on 
a  testing  date  occurring  on  or  after 
January  29. 1991  must  take  into  account 
the  period  beginning  before  January  29. 
1991.  except  to  the  extent  that  the  period 
is  more  than  3  years  before  the  testing 
date  or  is  otherwise  before  the 
begiiming  of  the  testing  period.  See 
5  1.1502-92(b)(l). 

(b)  Transition  rules — (1)  Methods 
permitted — (i)  In  general.  For  the  period 
ending  on  January  28, 1991.  a 
consolidated  group  is  permitted  to  use 


any  method  described  in  paragraph 
(b)(2)  of  this  section  which  is 
consistently  applied  to  determine  if  an 
ownership  change  occurred  with  the 
respect  to  a  consolidated  net  operating 
loss,  a  net  operating  loss  carryover 
(including  net  operating  loss  carryovers 
arising  in  SYLYs],  or  a  net  unrealized 
built-in  loss.  If  an  ownership  change 
occurred  during  that  period,  the  group  is 
also  permitted  to  use  any  method 
described  in  paragraph  (b)(2]  of  this 
section  which  is  consistently  applied  to 
compute  the  amount  of  the  section  382 
limitation  that  applies  to  limit  the  use  of 
taxable  income  in  any  post-change  year 
ending  before,  on.  or  after  January  29, 
1991.  The  preceding  sentence  does  not 
preclude  the  imposition  of  an  additional, 
lesser  limitation  due  to  a  subsequent 
ownership  change  nor,  except  as 
provided  in  paragraph  (b)(l)(iii)  of  this 
section,  does  it  permit  the  beginning  of  a 
new  testing  period  for  the  loss  group. 

(ii)  Recapture  of  excess  limitation.  If 
an  ownership  change  occurred  during 
the  period  ending  on  January  28, 1991, 
and  a  method  described  in  paragraph 
(b)(2]  of  this  section  was  not  used  for  a 
post-change  year,  the  members  (or 
group]  must  reduce  the  section  382 
limitation  for  post-change  years  for 
which  an  income  tax  return  is  filed  after 
Febraury  28, 1991,  to  recapture,  as 
quickly  as  possible,  any  section  382 
limitation  that  members  took  into 
account  in  excess  of  the  amount  that 
would  have  been  allowable  under 
§§  1.502-91  through  1.1502-96  and 
S  1.1502-98. 

(iii)  Coordination  with  effective  date. 
Notwithstanding  that  a  group  may  have 
used  a  method  described  in  paragraphs 
(b)(2)  (ii)  or  (iii)  of  this  section  for  the 
period  before  January  29. 1991. 
§§  1.1502-91  through  1.1502-96  and 
S  1.1502-98  apply  to  any  testing  date 
occurring  on  or  after  January  29, 1991, 
for  purposes  of  determining  whether 
there  is  an  ownership  change  with 
respect  to  any  losses  and,  if  so,  the 
collateral  consequences.  Any  ownership 
change  of  a  member  other  than  the 
common  parent  pursuant  to  a  method 
described  in  paragraphs  (b)(2)  (ii)  or  (iii) 
of  this  section  does  not  cause  a  new 
testing  period  of  the  loss  group  to  begin 
for  purpose  of  applying  §  1.1502-92  on  or 
after  January  29, 1991. 

(2)  Permitted  methods.  The  methods 
described  in  this  paragraph  (b)(2)  are: 

(i)  A  method  that  does  not  materially 
differ  from  the  rules  in  §§  1.1502-91 
through  1.1502-96  and  §  11502-98  (other 
than  Siose  in  §  1.1502-95(c)  (relating  to 
the  apportionment  of  a  section  382 
limitation)  as  they  would  apply  to  a 
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corporaMoa  MmA  oaatet  to  b«  «  nembT 
of  the  group  before  feiwery  79,  vm; 

(H)  A  reeeoaeUe  epplioetiaB  of  tiie 
rules  hi  seeHoa  SK  end  die  regehrtians 
thefeuBoep  epplied  to  eeoi  laenRMf  oo  e 
separate  entily  beeis,  treating  eodi 
meeiber'e  ellooeUe  peit  of  a 
coosofideted  aet  opecatiag  loee  whkh  is 
attribolable  to  it  omler  I  l.lSO»-n(b)  es 
s  ael  operating  loee  of  tlu<  BieBiber  end 
applying  ralee  sieaiiar  to  f  1 J8S-6  to 
avoid  dupUcBlioo  of  eatoe  to  ooaputlag 
the  sedlea  9S2  taritatioo  far  Hm 
meanber  (aM  f  14»-C(h)  (ralating  to  dM 
effscthre  dato  and  toaaeitloo  ralee 
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(iii)  A  nedmd  epprawed  by  the 
Coanifsioner  upon  appHcation  by  the 
ooanaoa  paraaL 

Thus,  for  example,  a  section  382 
limitation  that  takes  into  account  the 
entira  ▼alue  of  the  group  is  not  permitted 
with  raspect  to  a  subsidiaiy  if  the 
ownership  iJiaiige  determination  was 
based  OB  nie  method  described  in 
paragreph  (b)t2Hii)  of  dds  section; 
however,  me  vahra  of  the  entiie  gioup 
may  be  taken  into  eecoant  ff  the 
delaimlBatk»  whedier  an  ownership 
change  occwed  wae  oonslateHtiy  eude 
under  a  BMthod  that  deee  not  metasially 
differ  from  |  l:lf0a-02. 

(c)  iUMiMMi  fvtumc  A  group  may  file 
an  amended  retam  in  connection  with 
an  ownersnip^  GBange  occuntng  oeSora 
January  M,  MM  to  mod^r  die  emoont  of 
e  section  9tt  fadtetion  wMi  reepect  to  e 
consolidetad  net  epeiating  lose,  a  net 
operathig  bee  oaRyovar  ^MsluAng  net 
operating  loss  carryovers  arising  to 
SRLYs).  or  a  raoognindbniit-in  lass  (or 
gain)  anigr  if «  fibs  aMDded  Mtaaa; 

(1)  For  dM  aarbest  taxable  yeer 
endbg  after  Daaaadiar  n.  im.  to  wAkh 
it  had  an  oisaairfiip  change,  if  eny. 
under  I  USOft-tX; 

(2)  Per  all  eabeeqaeat  taxable  yeara 
for  whUhiatame  Inve  elreedy  beea 
filed  ae  of  the  dato  of  the  easeaded 
return;  and 

(3)  Hm  BMKffication  with  respect  to 
all  BHadien  fsr  all  taxable  years  encbng 
in  1987  and  dtorealler  complies  widi 

11  l;]MB-«l  dwiBifi  l.ino-M 

Amended  retume  wlH  only  be  permitted 
under  this  paragraph  (c)  tf  an  amended 
ratsra  for  me  taxable  year  described  in 
peregraph  (c)(ll  of  this  section  is  Bled 
befdrapNSnrrTHE  DATE  THAT  Be 
MONTHS  AFTER  TIB  TRBABDRT 
DECBION  ADGPTING  THIS  NOTICB 
OP  ntOPOSBD  RULEMAfONG  B 
PILED  WIXHIHB  FEDERAL 


■nieeection  aiao 

of  eection  888, 
at^uitanato  to  take 


into  account  that  section  383  applies  to 

credits  and  net  ca|iitol  losses. 

FradT.CoMlMtg.)r.. 

Commiatiamer  oflattrmd  R*  waaa 
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rt  luterad  Revenue  Service. 
action:  Notice  of  proposed  rulemaking 
and  withdrawal  of  previotis  proposed 
rules. 

8UMWHV,  lliiB  document  proposes  to 
amend  dto  eoneoMeted  return 
regulatfona  reletiag  to  deductions  end 
lossee  of  members.  The  method  of 
computing  the  limMathxi  with  respect  to 
separate  return  limitation  year  loaees  is 
asMnded.  "rae  amended  nmitothin  Is 
based  on  the  member's  eumuletive 
contribution  to  the  group's  consolidated 
taxable  income  and.  whiBra  appropriate, 
is  applied  to  subgroups  radier  than 
separately  to  the  memben  of  the 
subgroup.  Hie  rdes  relating  to  carryover 
and  canybadc  of  losses  to  consolidated 
and  separate  return  years  are  amended 
and  restated.  Amendments  are  also 
made  to  the  baflt-bi  deduction  ndes 
based  on  the  bnflt>in  loss  rules  of 
section  382(h).  "Hie  existii^  consolidated 
return  diange  of  ownenhip  rules  are 
made  applicable  only  to  changes 
occurring  before  Januaiy  29. 1981. 
DATia:  Written  comments,  requests  to 
eppear.  and  outlines  of  oral  comments 
to  be  presented  at  a  public  heariag 
scheduled  lor  April  8. 1981,  at  10  a.BL 
must  be  raceived  by  March  29i  19eL  See 
notice  of  bearing  pidtlished  elsewhere  In 
this  issue  of  Um  Pedeael  R^rter. 
AaoM88M:  Send  comments,  requests  to 
appear,  and  outlines  of  orel  oonaMnts 
to:  Internal  Revenae  Service.  Attention 
CCCORP-.TJl  (CQ-78-0(%  Room4«29, 
PA  BoK  7804.  Ben  Ftanklia  Steitea 
Washii^taa.  DC  28044. 


DavU  P.  Madden  at  (202) 
ateU-freeneidber). 


(d) 
epplies 
with 


(not 


A.  Pepetwosk  Redadiaa  Ad 

The  collection  of  inforaatiaB 
contained  to  this  notice  of  propoeed 
rotemeiuag  nas  been  sinuiitted  to  the 
Ocuce  of  Management  end  Budget  lot 
review  to  eeoordanca  with  the 


Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3S04(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs. 
Washington.  DC  20503.  with  copiee  to 
the  Internal  Revenue  Service.  Atto:  IRS 
Reports  Gearance  Officer,  TiFP. 
Washington.  DC  20224. 

The  ooUaction  of  infbraiation  to  dwee 
proposed  regulations  is  to  1 1.1802- 
2l(b)(3Ki).  lUs  information  is  reqoiiad 
by  the  Internal  Revenue  Servtoe  to 
asaare  dMt  sectton  172(b)(3)  and  dto 
regulatioBB  thereunder  are  properly 
SffiUad  to  consolidated  gnwps.  This 
information  will  be  used  to  determine 
that  the  proper  aouiunt  of  tax  is  reported 
by  membara  of  consolidated  groupe  and 
whether,  and  to  what  extent,  the 
memben'  returns  shoidd  be  audited.  Hie 
respondente  will  be  memben  of 
ceasoBdated  groupe. 

The  following  estiniatee  are  an 
approximatioa  of  the  average  time 
expacladtohaascaesaryfara 
collsetton  of  inJormattoa.  IlBy  are 
based  oe  saeh  information  as  to 
availabte  to  the  Intemal  Reveaue 
Service.  Jadivkktal  rospondsnts  ssay 
require  greater  or  less  time,  depentUag 
on  their  particular  drcumstaares 

Estimated  total  aanuaJ  reporting 
burden:  1000  houn. 

Estimated  burden  per  respondent 
varies  from  5  minutes  to  15  minutes, 
depending  on  individual  circumstances. 
with  an  eatimated  average  of  10 
minutes. 

Eatimated  number  ofrespomdmts: 
8000. 

EstiBoated  frequency  ofreeponeea: 
simuaily. 

B,  uanaial  RiBes  Reteting  to  ^KLY 

Sections  14502-15. 1JJ02-21. 11502- 
22. 1.1502-23.  and  1.1502-79  of  die 
present  lagulations  provide  the  basic 
rules  to  determine  the  consolidated  net 
operating  kases  and  consolidated  net 
capital  losses  of  a  group.  Unless 
otherwise  noted,  die  discussion  In  this 
seetioa  of  the  praaaibk  rating  to 
consolidaled  net  opesating  losses 
epplies  sqanlly  to  eonsoUdaled  net 
capital  loaeas  and  bailt-to  anuMats. 

In  general,  consolidated  taxaUe' 
tocoBoa  te  computed  by  offsetting  the 
income  and  lossee  of  meaiben  of 
consolidated  groups.  If  aaacqiMred 
corporation  joins  die  acquiring 
corpoMtian  In  the  filing  of  consolidatad 
returns,  however,  use  aif  the  acquired 
coiporation's  pre-acquisition  losses  to 
ofbet  tocome  genereted  by  othw 
memben  of  the  group  is  limited  by  the 


Padaral  Rafbtar  /  Vol.  Se.  Na  23  /  Momfay.  February  4.  1901  /  Phypoaed  Rnica 


"separate  return  limitetion  yeer"  (SRLY) 
rules.  Although  a  consolidated  group's 
acquisition  of  a  new  member  often 
results  in  the  application  of  section  382 
to  the  losses  carried  from  the  new 
member's  SRLYs  to  the  group's 
consolidated  return  yeara,  the  section 
382  rules  do  not  elways  apply  (or.  if 
applicable,  do  not  always  si^iificantiy 
restrict  the  group's  use  of  the  losses).- 
See  H.R.  Conf.  Rept  No.  841. 99tii  Cong.. 
2d  Sees.  11-194  (1986).  In  connection  widi 
the  issuance  of  proposed  regulations 
applying  section  382  to  consolideted 
groups,  this  document  proposes  rules 
that  coordinate  die  SRLY  rules  with  the 
proposed  section  382  rules  end  that 
otherwise  modify  the  SRLY  rules  to 
improve  their  operation. 

The  present  SRLY  limitation  is  based 
on  the  new  member's  contribution  to 
consolidated  taxable  income.  The  new 
member's  built-in  deductions  (|  1.1502- 
15),  net  operating  loss  carryoven  and 
carrybacks  (i  l.lS02-21(c)),  and  net 
capital  loss  carryoven  end  carrybacks 
(9  l.l502-22(c))  may  all  be  limited  under 
die  SRLY  rules.  To  the  extent  Uiat  more 
than  one  of  these  items  is  subject  to  the 
SRLY  limitation  in  the  same  year,  the 
consolidated  return  rules  reflect  the 
general  principles  of  sections  172  and 
1212  regarding  the  order  in  which  the 
items  are  allowed.  See  section  "C"  of 
the  preamble  for  further  discussion 
regarding  the  principles  of  sections  172 
and  1212. 

1.  Contribution  to  Consolidated  Taxable 
Income 

Under  the  present  regulatioAs,  the 
SRLY  limitation  is  determined 
separately  for  each  member  and  for 
each  year.  The  SRLY  limitation  is  based 
on  the  member's  contribution  to 
consoUdated  taxable  income  for  the 
year,  with  the  contribution  being 
determined  by  measuring  the  difiTerence 
between  the  group's  income  with  and 
without  the  member's  items  of  income 
and  deduction. 

This  approach  produces  certain 
anomalous  results.  If  the  member 
produces  income  in  a  consolidated 
return  year,  but  the  group  has  no 
positive  consolidated  taxable  tocome  for 
that  year  [e-g.,  because  losses  of  other 
memben  offset  the  tocome),  the 
member's  SRLY  losses  cannot  be 
absorbed  in  that  year.  Because  the 
amount  of  the  member's  contribution  to 
one  year  is  not  carried  over  to  later 
yean,  the  SRLY  losses  cannot  be 
absorbed  to  a  bter  consolidated  return 
year  unless  the  member  contributes  to 
consolideted  taxable  tocome  agato  to 
that  year.  Another  anomaly  extets 
because  a  member  with  SRLY  losses  is 
not  treated  as  contributing  to 


consolidated  taxable  income  if  the 
contribution  consiste  of  cspital  gaiiu  to 
a  year  to  which  the  rest  of  the  group  has 
offsetting  cepital  losses. 

The  proposed  SRLY  rules  retain  the 
concept  of  limiting  a  member's  SRLY 
losses  based  on  the  member's 
contributi<m  to  consolidetMl  taxable 
income.  However,  the  member's 
contribution  to  consolidated  taxable 
tocome  is  measured  cumulatively  over 
the  entire  period  during  which  the 
corporation  is  s  member  of  the  group. 
Therefore,  e  member's  ^U.Y  losses  may 
be  absorbed  to  e  consolidated  return 
year  to  which  the  member  does  not 
contribute  to  consolidated  taxabb 
tocome  to  the  extent  of  the  member's 
cumulative  net  contribution  to 
consolidated  taxable  tocome  to  prior 
consolidated  return  yeen  of  the  group. 
However,  a  member's  SRLY  losses  may 
not  be  ebsorbed  to  e  consolideted  return 
year  to  which  the  member  contributes  to 
consolidated  taxable  tocome  to  the 
extent  the  member's  contribution  does 
not  exceed  iu  cumulative  consolidated 
net  operating  loss  (if  any)  sustained  to 
prior  consolidated  return  yean  of  the 
group. 

Using  a  cumulative  measurement  of  e 
member's  contribution  to  consolidated 
taxable  tocome  also  permits  better 
coordtoation  with  the  application  of  the 
section  382  limitation  to  net  operating 
loss  carryoven,  es  revised  by  the  Tax 
Reform  Act  of  1988  and  as  applied  to 
consolidated  groups  by  proposed 
SS  1-1502-90  tiuoi^h  1.1502-09,  than 
would  be  permitted  under  the  present 
rules.  Under  the  present  rules,  if  a 
member's  contribution  to  consolidated 
taxable  tocome  to  a  particular  year  is 
sufficient  to  absorb  a  loss  carryover 
from  a  SRLY,  but  the  loss  cannot  be 
absorbed  because  of  a  limitation  under 
section  382,  the  excess  contribution 
cannot  be  taken  toto  account  for 
purposes  of  applying  the  SRLY 
limitation  to  subsequent  yean.  The 
ciunulative  measurement  approach 
allows  any  excess  contribution  to  one 
year  to  be  taken  toto  account  to  a 
subsequent  year  for  purposes  of  the 
SRLY  limitation. 

Under  the  proposed  SRLY  rules,  the 
aggregate  amount  of  a  member's  SRLY 
losses  absorbed  by  the  group  as  of  the 
end  of  any  consolidated  return  yeer  may 
not  exceed  the  member's  aggregate 
contribution  to  the  group's  consolidated 
taxable  tocome  es  of  the  end  of  the  year. 
The  member's  contribution  to 
consolidated  taxable  tocome  is 
determtoed  by  taking  toto  account  only 
the  member's  items  of  tocome.  gain, 
deduction,  and  loss,  instead  of  by 
comparing  consolidated  taxaUe  tocome 


with  and  widiout  the  member's  items,  to 
making  dds  determination,  a  member's 
buih-to  deductions  are  taken  toto 
account  to  the  jreer  recognised  only  if 
they  are  aUowed  after  application  of  the 
SRLY  limitation.  (See  section  1)"  of  die 
preamble  for  further  discussion.)  The 
new  formubtion  of  the  SRLY  limitation 
conttoues  to  refer  to  the  computation  of 
consolidated  taxable  tocome  so  that  die 
member's  contribution  is  detemined,  for 
example,  by  epplying  such  rules  as  the 
deferred  totercompeny  transaction  rules 
of  {  1.1502-13  and  the  rules  providing 
for  elimtoetion  of  totercompeny 
dividends  under  i  1.1502-14. 

to  order  to  prevent  one  member's 
inappropriete  use  of  the  historic 
contribution  to  consolidated  texable 
tocome  by  another  member, 
predecesson  will  be  taken  toto  eccount 
only  as  the  context  may  require,  to 
addition,  a  SRLY  limitation  may  not  be 
tocreased  by  a  member  transferring  a 
portion  of  ita  assete  to  order  to  divide  its 
contribution  to  consolidated  taxable 
tocome  between  itself  and  other 
memben  of  the  group. 

2.  Limited  Application  of  Fragmentation 

Under  the  present  regulations,  the 
SRLY  limitation  operates  on  e  member- 
by-member  basis.  Assume,  for  example, 
that  two  memben  of  the  same  group 
jom  another  group,  and  one  carries  over 
a  portion  of  its  net  operating  losses 
arising  to  the  old  group.  Although  the 
carryoven  could  have  been  absorbed  to 
the  old  group  by  the  mcome  of  both 
memben,  the  new  group  generally  may 
absorb  the  carryoven  only  to  the  extent 
that  the  member  carrying  over  the  Ium 
contributes  to  the  new  group's 
consolidated  taxable  income.  This 
member-by-member  approach  is 
referred  to  as  "fragmentation." 

Fragmentation  is  to  many  ways 
toconsistent  with  the  single  entity 
approach  to  the  uise  of  losses  under  the 
consolidated  return  regulations.  The 
single  entity  approach  reduces  the  tax 
disttoctions  between  separate  affiliated 
corporations  and  separate  divisions 
withto  a  single  corporation,  and  reflecte 
two  principles.  Pint,  corporations  that 
file  a  consolidated  return  should  be  able 
to  use  each  other's  losses  as  if  they  were 
divisions  of  a  single  corporation  rather 
than  separate  corporations.  Second,  the 
tax  laws  should  be  neutral  with  respect 
to  changes  to  ownenhip  so  that  losses 
arising  among  memben  of  a  group  are 
able  to  be  used  among  the  memben 
following  an  ownenhip  change,  subject 
only  to  the  restrictions  imposed  on  a 
single  entity  to  similar  circumstances. 

to  order  to  better  implement  these 
principles,  the  proposed  rules  elimtoate 
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fragmentation  in  certain  casei  and  apply 
the  SRLY  limitation  on  a  subgroup  basis 
rather  tlian  separately  to  the  members  of 
the  subgroup.  The  subgroup  approach 
adopted  by  the  proposed  rules  is  more 
complex  than  fragrnentation.  As  a  result, 
fragmentation  is  retained  where 
adoption  of  a  subgroup  approach  would 
impose  burdensome  administrative 
requirements.  For  example, 
fragmentation  is  retained  with  respect  to 
certain  built-in  losses  because 
composing  subgroups  based  on  the 
members  of  the  group  in  the  year  in 
which  a  built-in  Toes  accrues  would 
require  taxpayers  to  identify  when 
economic  losses  accrue  with  respect  to 
each  asset  Comments  are  requested  as 
to  whether  the  benefits  afforded  by  the 
subgroup  approach  justify  the  additional 
burdens  imposed,  and  whether 
fragmentation  should  therefore  be 
retained. 

The  proposed  rules  provide  that,  in 
the  case  of  SRLY  sub^ups,  the  SRLY 
limitation  is  based  on  the  aggregate 
contribution  to  consolidated  taxable 
income  by  the  members  included  in  a 
SRLY  subgroup,  rather  than  on 
contributions  on  a  member-by-member 
basis.  Thus,  the  SRLY  limitation  is 
based  on  aggregate  amounts  for  the 
members  oTthe  SRLY  subgroup. 

A  SRLY  subgroup  is  identified  by 
reference  to  each  sIrLY  loss,  and  a 
separate  SRLY  subgroup  is  determined 
for  each  carryover  and  carryback.  A 
SRLY  subgroup  may  exist  only  with 
respect  to  carryovers  or  carrybacks 
arising  in  a  consolidated  return  year  of 
another  group  that  is  not  treated  as  a 
SRLY  with  respect  to  the  other  group. 
With  respect  to  both  carryovers  and 
carrybacks,  the  SRLY  subgroup 
members  must  be  continuously  affiliated 
with  each  other  during  the  period  from 
their  affiliation  in  the  group  in  which  the 
loss  arose  until  the  beginning  of  the  year 
to  which  the  lots  is  carried. 

Continuous  affiliation  is  required  in 
order  to  preserve  the  SRLY  limitation. 
Once  3  member  leaves  a  group,  its 
inclusion  in  the  single  entity  has  ended. 
If  it  later  rejoins  the  group,  its 
subsequent  income  is  not  distinguished 
from  the  income  of  any  other  new 
member.  Once  a  group  becomes  a 
subgroup  within  another  group,  it  is 
generally  not  permitted  to  increase  its 
membeiahip.  Permitting  increases  in  the 
membership  of  subgroups  would 
effectively  eliminate  the  SRLY 
limitation. 

Additional  rules  are  provided  for 
determining  SRLY  sub^ups  with 
respect  to  recongnixed  built-in  losses 
(whether  or  not  the  recognized  losses 
are  carried  from  another  group). 
Consistent  with  the  rules  for  built-in 


losses  in  proposed  1 1.1502-15,  the  SRLY 
subgroup  members  must  also  have  been 
continuously  affiliated  with  the  member 
recognizing  the  built-in  loss  during  the 
60  consecutive  month  period  ending 
immediately  before  becoming  members 
of  the  group  in  which  the  loss  is 
recognized  and  until  the  beginning  of  the 
year  in  which  the  loss  is  recognized. 
(See  section  "D"  of  the  preamble  for 
further  discussion.)  These  rules  are 
necessary  because  the  members  of  the 
group  in  whidi  the  loss  is  recognized 
may  also  be  subject  to  a  SRLY  limitation 
with  respect  to  the  losses.  Recognized 
built-in  losses  are  treated  as  separate 
carryovers  or  carrybacks  for  purposes  of 
determining  the  extent  to  which  they  are 
limited  by  the  SRLY  rules  (and  as  such 
are  subject  to  the  continuing  affiliation 
requirements  under  the  subgroup  rules 
relating  to  carryovers  and  carrybacks). 

Because  a  separate  SRLY  subgroup  is 
identified  with  respect  to  each  SRLY 
loss,  members  may  be  included  in  more 
than  one  SRLY  subgroup  if  more  than 
one  loss  is  carried  from  another  group. 
Consequently,  anti-duplication  rules  are 
provided  in  order  to  prevent  each  dollar 
of  contribution  to  consolidated  taxable 
income  from  being  used  to  allow  more 
than  one  dollar  of  SRLY  loss  to  be 
absorbed  by  a  group.  The  rules 
generally  permit  losses  to  be  absorbed 
in  the  onler  in  which  they  arise  to 
reduce  the  likelihood  that  losses  will 
expire  under  the  principles  of  section 
172. 

The  SRLY  subgroup  rules  may 
increase  the  absorption  of  SRLY  losses 
by  some  groups  as  compared  to  the 
amount  allowed  by  the  current 
regulations,  but  decrease  the  absorption 
in  other  cases.  Consistent  with  the 
principles  underlying  the  SRLY  subgroup 
rules,  the  rules  are  mandatory  and  anti- 
abuse  rules  are  provided  in  order  to 
prevent  members  from  being 
inappropriately  included  in.  or  excluded 
from,  a  SRLY  subgroup.  Members 
excluded  with  a  principal  purpose  of 
avoiding  the  application  of,  or 
increasing  any  limitation  under,  the 
SRLY  limitation  are  included  in  the 
SRLY  subgroup.  Members  included  with 
such  a  principal  purpose  cause  all  the 
members  of  the  SRLY  subgroup  to  be 
subject  to  fragmentation.  However, 
taxpayers  cannot  elect  fragmentation  by 
including  a  member,  because  such  an 
inclusion  will  not  be  considered  to  have 
been  made  «vith  the  requisite  purpose. 

Additional  rules  are  provided  to 
coordinate  the  SRLY  subgroup  rules 
with  other  provisions  of  the  Code  and 
regulations  to  prevent  the  subgroup 
principles  from  overriding  the  principles 
of  the  other  provisions. 


C.  Rules  relating  to  carryovers  and 
■  carrybacks 

Sections  1.1502-15, 1.1502-21, 1.1502- 
22, 1.1502-23  and  1.1502-79  of  the 
present  regulations  also  provide  rules  to 
determine  the  carryover  and  carryback 
of  consolidated  net  operating  losses  and 
consolidated  net  capital  losses  of  a 
group.  Unless  otherwise  noted,  the 
discussion  in  this  section  of  the 
preamble  relating  to  consolided  net 
operating  losses  applies  equally  to 
consolidated  net  capital  losses  and 
built-in  amounts. 

The  present  consolidated  return  rules 
reflect  the  general  principles  of  sections 
172  and  1212  regarding  the  order  in 
which  items  of  loss  and  deduction  are 
allowed.  For  example,  any  consolidated 
net  operating  loss  carried  to  a  year  . 
generally  is  allowed  only  after  any 
deductions  arising  in  the  year  and  after 
any  capital  loss  arising  in  or  carried  to 
the  year.  The  proposed  amendments 
preserve  these  relationships  while 
restating  the  rules  of  S9  11502-21  (a) 
and  (b)  and  1.1502.79  and  relocating  the 
rules  in  S  1.1S02-21  (a)  and  (b).  Section 
1.1502-21  is  redesignated  "Net  operating 
losses"  to  signify  that  all  of  the  basic 
operating  rules  are  contained  in  one 
section,  instead  of  only  those  rules 
applicable  to  the  consolidated  net 
operating  loss  deduction.  Except  as 
described  below,  these  amendments  to 
the  rules  relating  to  carryovers  and 
carrybacks  are  generally  intended  to 
simplify,  but  not  changed,  the  rules  of 
present  law. 

Proposed  consolidated  return 
regulations  were  published  on  July  31, 
1984  (49  FR  30528).  Certain  provisions 
from  the  prior  proposed  regulations  have 
been  modified  and  are  included  in  these 
proposed  regulations.  The  corresponding 
provisions  of  the  prior  proposed 
regulations  are  withdrawn,  and  the 
remaining  provisions  of  the  prior 
proposed  regulations  that  have  not  been 
withdrawn  are  not  affected. 

Losses  arising  in  consolidated  groups 
that  may  be  carried  to  separate  return 
years  of  members  may  not  be  carried  to 
equivalent  years  of  the  group.  Under  the 
proposed  amendments,  the 
determination  of  equivalent  years  is 
based  on  the  numerical  relationship  of 
years  regardless  of  their  length.  Section 
361  transactions  between  members  of  a 
group  will  not  result  in  a  short  year  for 
the  non-surviving  member  for  purposes 
of  the  loss  carryover  rules;  no 
distinction  is  made  for  this  purpose 
between  losse:  that  are  or  are  not 
subject  to  limitation  under  i  1.1502-21 
(c)  or  (d).  The  election  to  relinquish  the 
entire  carryback  period  with  respect  to  a 


consolidated  net  operating  loas  for  the 
taxable  year  must  be  made  by  the  group 
and  is  binding  on  all  its  members. 

An  "offspring  rule"  in  1 1.1502- 
79(a)(2)  of  the  present  regulations 
permits  the  consolidated  net  operating 
loss  attributable  to  a  newly  fbnned 
member  to  be  carried  back  to  certain 
consolidated  and  separate  return  years 
of  other  members  even  though  the  newly 
formed  member  was  not  in  existence  in 
the  prior  year  the  rule  does  not, 
however,  clearly  identify  the  separate 
return  year  to  which  the  loss  may  be 
carried  back.  The  regulations  proposed 
in  1984  sought  to  identify  the 
appropriate  member  with  respect  to 
which  a  newly  formed  member  is  an 
offspring.  Under  the  new  proposed  rule, 
a  loss  of  a  newly  formed  member  may 
not  be  carried  back  to  separate  return 
years  of  a  member  other  than  a 
qualifying  common  parent  A  qualifying 
common  parent  is  one  that  was  not  a 
member  of  a  different  consolidated 
group  or  an  affiliated  group  filing 
separate  returns  for  the  carryback  year 
or  any  subsequent  year  in  the  S  year 
carryback  period.  The  effect  of  this  rule 
is  to  treat  the  common  parent  as  the 
consolidated  group  for  years  during 
which  it  was  unaffiliated  if  it  began 
rding  consolidated  retnms  as  soon  as  it 
formed  or  acquired  subsidiarfes. 

The  proposed  amendments  eliminate 
the  rules  for  special  status  losses  [e^., 
foreign  expropriation  losses)  because,  to 
the  extent  the  group's  loss  is  attributable 
to  a  special  stahu  loss,  aiq>licable 
carryover  and  carryback  rules  are 
generally  provided  in  the  Code  and 
elsewhere  in  the  regulations.  Any  rules 
not  so  provided  may  be  addressed  in 
published  or  private  rulings.  Comments 
are  requested  as  to  the  need  for  spedfic 
provisions  in  the  consolidated  return 
regulations  regarding  absorption  and 
carryovers  and  carrybacks  of  these 
special  status  losses.  Consistent  with 
9  1.1502-80,  the  amendments  also  darify 
that  the  rules  for  carryover  and 
carryback  of  losses  must  take  into 
account  all  provisions  of  the  Code  and 
regulations. 

D.  Built-in  loaaes 

Section  1.1502-15  of  the  present 
regulations  provides  rules  limiting 
deductions  if  the  deductions 
economically  accrued  in  ESLY's  but  are 
recognized  in  consolidated  return  years. 
Generally,  these  deductions  are  treated 
as  the  economic  equivalent  of  loss 
carryovers  and  are  subject  to  the  SRLY 
limitations  applicable  to  loss  cairyovers 
if  they  are  recognized  dortaig  a  10-year 
recopiition  period  foll->wing  the  group's 
acquisition  of  the  ease  a  that  produced 
the  deduction.  The  rule  does  not  aiq>iy 


to  acquisitions  if  the  built-in  deductions 
represent  no  more  than  15  percent  of 
value  (baaed  on  specified  aaaets  and 
valuation  methods). 

Section  382(b)  provides  similar  rules 
regarding  built-in  losses  that  are 
atMbutabel  to  the  period  before  an 
ownership  change  and  are  recognized 
during  a  5-year  recognition  period 
following  the  ownership  change. 
Because  a  group's  acquisition  of  assets 
often  results  in  the  applicatim  of  both 
sets  of  rules,  proposed  i  1.1502.15 
conforms  certain  aspects  of  the 
definition  of  built-in  deductions  to  the 
rules  provided  under  section  382(h)  and 
redesignates  "built-in  dediictions"  as 
"built-in  losses." 

The  proposed  built-in  loss  rules  apply 
to  a  new  member  that  has  a  net 
unrealized  built-in  loss  under  section 
382(h)(3)  (as  modified  by  the  proposed 
rules)  when  it  becomes  a  member, 
detennined  as  if  the  member  had  an 
ownership  change  at  that  time. 
Deductions  are  treated  as  subject  to  the 
SRLY  limiUtion  to  the  extent  they 
would  be  treated  as  recognized  Imilt-in 
losses  under  section  382(h)(2)(B)  (aa 
modified  by  the  proposed  rules)  during 
the  5  year  recognition  period  after  the 
member  joins  ti^  group.  Thus,  the 
proposed  rules  generaUy  adopt  the  built- 
in  loss  rules  of  section  382,  induding  the 
threshold  requirements  of  section  362(h), 
rather  than  thoae  of  the  present 
regulations  for  purposes  of  determining 
the  existence  of  a  built-in  loss.  However, 
the  section  362  built-in  loas  rales  are 
modified  in  certain  respects  to  make 
them  conaistent  with  the  objectires  of 
the  SRLY  rules.  For  example,  the 
restrictions  under  section  362(h)(l)(B)(ii). 
which  limit  the  amount  of  net  nnrealijud 
built-in  lose,  do  not  apply  fn  purposes 
of  the  SRLY  built-in  loss  rulea. 

The  im>posed  regulations  adopt  a 
subgroup  prindple  that  is  generally 
consistent  with  the  SRLY  subgroup  rulea 
described  above  and  the  rulea  of 
proposed  1 1.1502-ei(d)  (relating  to 
subgroups  for  purposes  of  section  382). 
For  purposes  of  the  built-in  loss  rules,  a 
subgroup  is  composed  only  of  those 
members  diat  have  been  continaouafy 
affiliated  with  each  other  during  the  60 
month  period  ending  on  the  date  they 
become  members  of  the  group  in  which 
the  loas  is  recognized. 

Requiring  00  months  of  continuous 
affiliation  avoids  the  adminiatrative 
complexify  of  identifying  where  built-in 
losses  have  economically  accrued,  and 
provides  a  transition  from  separate 
return  to  consolidated  return  status  as  it 
becomes  more  appropriate  to  view  a 
group's  investment  in  a  new  member  as 
an  investment  in  its  assets  and 


operations  radwr  than  in  its  stock.  (A 
similar  prindple  is  reflected  in  proposed 
i  1.1502-20(c)  (relating  to  disallowance 
of  stodc  loss).)  The  60  month  period  was 
adopted  to  conform  with  the  recognition 
period  under  section  382(hK7),  and 
represents  the  period  after  which 
section  382,  if  applicable,  would  no 
longer  separatdy  identify  built-in 
amounts. 

The  60  month  period  is  tested  only  at 
the  time  that  corporations  become 
members  of  a  group.  Consequently, 
corporations  cannot  compose  a 
subgroup  within  a  groii^  by  reason  of 
their  additional  continuous  affiliation 
within  that  group.  However,  the 
corporations  may  compose  a  subgroup 
in  a  subsequent  group  if  the  additional 
period  of  affiliation  causes  them  to 
satisfy  the  60  month  requirement  on 
later  becoming  members  of  that 
subsequent  group. 

Proposed  1 1.1502-15  also  restates  the 
basic  operating  rules  for  applying  the 
SRLY  limitation  under  SI  l.lS02-21(c) 
and  1.1502-22(c)  to  built-in  losses,  but  it 
generally  retains  the  prindples  of 
present  law.  A  built-in  loss  is  treated  as 
a  loss  carryover  arising  in  a  SRLY  for 
purpoaes  of  determining  the  amount  ot 
and  the  extent  to  which  it  is  limited  by. 
the  SRLY  limitation  in  the  year  the  kiaa 
is  recognized.  In  order  for  the  SRLY 
limitation  to  be  determined  on  a 
subgroup  basis,  the  members  of  a  SRLY 
subgroup  with  respect  to  the  loas  most 
remain  affiliated  until  the  year  ai 
absorption.  This  treatment  as  a  loss 
carryover  does  not  require  that  the  loss 
in  fact  be  carried  over  or  aggregated 
with  other  loss  carryovers  to  the  year. 
For  example,  a  built-in  loss  is  absorbed 
(to  the  extent  permitted  under  the  SU.Y 
limitation)  in  the  year  it  is  recognized 
before  any  loss  of  the  same  character 
carried  to  that  year.  (Built-in  losses  that 
are  allowed  in  the  year  recognized  after 
application  of  die  SRLY  limitation  are, 
like  any  other  current  deductions  or 
losses  of  the  member,  taken  into  account 
in  computing  the  member's  contribution 
to  consolidated  taxable  income  for 
purposes  of  detennining  the  SRLY 
limitation  with  reaped  to  any  net 
operating  loss  carryovers  or 
carrybadcs.) 

If  the  built-in  loss  is  not  allowable  by 
reason  of  a  SRLY  limitation,  the  loss  is 
treated  as  a  separate  loss  of  the  group 
that  remains  subject  to  the  SRLY 
limitation  and  that  may  be  carried  over 
or  back  to  consolidated  or  separate 
return  years  under  the  principles  of 
proposed  S  1.1502-21(b).  If  the  loss  is  not 
allowable  by  reason  of  a  limitation  other 
than  the  SRLY  limitation,  the  loss  may 
remain  subject  to  the  SRLY  limitation 
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depending  on  whether  the  other 
limitation  applies  before  or  after  the 
SRLY  limitation  applies.  For  example,  if 
the  loss  is  not  allowed  because  a  section 
382  limitation  also  applies,  the  loss 
remains  subject  to  the  SRLY  limitation 
in  any  subsequent  year  to  which  it  is 
carried.  If  the  loss  is  allowed  under  the 
SRLY  limitation  and  other  Umitations, 
but  the  group  has  insufficient  income  to 
offset  the  loss,  the  loss  contributes  to 
the  group's  consolidated  net  operating 
loss  for  the  year  of  recognition  and  is 
carried  over  or  back  to  consolidated  or 
separate  return  years  under  the 
principles  of  section  172  and  proposed 
^  1.1502-21(b)  but  is  no  longer  subject  to 
the  SRLY  limitation. 

E.  Rapaal  of  consoUdated  tatiini  change 
of  ownanhip  and  oM  section  aS2 
Baitatioiis 

Section  1.1502-21(d)  currently  limits 
the  use  of  net  operating  loss  carryovers 
to  a  consolidated  return  year  following  a 
consolidated  return  change  of 
ownership  (CRCO).  The  CRCO  rules 
generally  parallel  the  ownership  change 
rules  of  section  382  before  its 
amendment  by  the  Tax  Reform  Act  of 
1966  (old  section  382),  and  limit  loss 
carryovers  from  years  ending  before  the 
ownership  change.  Similar  rules  apply 
under  i  1.150Z-22(d). 

Section  1502-21(e)  currently  applies 
the  rules  of  old  section  382  to 
consolidated  groups. 

The  polides  underiying  the  CRCO 
rules  have  been  subsumed  by  the  single 
entity  approach  to  the  application  of 
section  382  to  consoUdated  groups  (see 
proposed  |i  1.1502-W  throii^h  1.1502- 
99),  and  old  section  382  has  been 
repealed  by  the  Tax  Reform  Act  of  1986. 
Consequently,  the  proposed  regulations 
replace  the  CRCO  r\des  %vith  the  section 
382  rules  in  proposed  t§  1.1502-90 
through  1.1502-89.  In  addition,  §  1.1502- 
21(e)  continues  to  apply  only  with 
respect  to  ownership  changes  governed 
by  old  section  382. 

F.  Other  pcoviaioas 

The  rules  of  1 1.1502-23.  applicable  to 
consolidated  net  section  1231  gain  or 
loss,  have  been  restated  to  co^orm  to 
the  current  rules  of  the  Code.  Comments 
are  requested  on  the  problems  presented 
by  application  of  the  recapture  rules 
under  section  1231(c),  such  as  the 
application  of  the  rules  when  a  net 
section  1231  gain  is  recognized  within  5 
years  of  a  subsidiary  joining  or  leaving  a 
group. 

Amendments  consistent  with  those 
proposed  for  i|  1.1502-21, 1.1502-22. 
and  1 1502-79  are  not  proposed  in  this 
document  for  the  consolidated 
investment  credit  (i  1.1502-3)  the 


consolidated  foreign  tax  credit 
(i  1.1502-4],  and  the  application  of 
overall  foreign  loss  recapture  rules 
(1 1.1502-6).  The  proposed  regulations 
published  on  July  31, 1964  would  amend 
some  aspects  of  these  rules. 
Consideration  is  being  given  to  applying 
the  principles  of  the  amendments 
proposed  for  S9  1.1502-21, 1.1502-22, 
and  1.1502-79,  as  well  as  the  previously 
proposed  amendments,  to  these  rules. 
Comments  are  requested  on  this  issue, 
including  appropriate  effective  dates  for 
the  additional  amendments. 

The  proposed  regulations  published 
on  July  31, 1964  would  remove  1 1.1502-7 
(relating  to  a  tax  surcharge  during  1970) 
as  deadwood.  Another  provision  that 
could  be  removed  is  i  1.1502-25  (relating 
to  Western  Hemisphere  trade 
corporations),  including  the  reference  to 
that  section  in  {  1.1502-ll(a](6). 
Comments  are  requested  on  the  removal 
or  revision  of  these  provisions  and  other 
provisions  relating  to  deductions  or 
losses.  In  addition,  comments  are 
requested  on  the  need  for  additional 
rules  relating  to  deductions  or  losses. 

The  amendments  described  in  this 
document  are  part  of  a  continuing  effort 
to  simplify  and  update  the  consolidated 
return  regulations.  The  revision  of  the 
regulations  is  being  completed  in  stages, 
however,  and  the  current  revisions  are 
limited  to  those  aspects  of  the 
consolidated  deductions,  losses,  and 
credits  to  which  they  refer. 

G.  Effective  dates 

The  amendments  are  proposed 
generally  to  apply  to  consolidated  return 
years  ending  on  or  after  January  29, 
1991.  However,  the  proposed  revisions 
to  the  SRLY  rules  are  generally  to  apply 
only  to  deductions  and  losses  of 
corporations  that  become  members  of 
groups  on  or  after  January  29, 1991. 

The  amendments  to  the  CRCO  rules 
are  proposed  to  limit  the  CRCO  rules  to 
CRCOs  occurring  before  January  29, 
1991.  The  amencteients  do  not  apply  to 
taxable  years  with  respect  to  which 
amended  consolidated  returns  are  filed 
pursuant  to  8  1.1502-99(c)  (relating  to 
transitional  rules  for  the  application  of 
section  382),  because  retroactive 
application  of  the  amendments  might 
permit  a  group  to  absorb  net  operating 
losses  of  a  member  that  left  the  group 
before  January  29. 1991.  The  limitations 
under  1 1.1502-21(e)  with  respect  to  old 
section  382  apply  only  to  ownership 
changes  governed  by  old  section  382. 

Special  Analyses 

These  proposed  rules  are  not  major 
rules  as  defined  in  Executive  Order 
12291.  These  rules,  if  issued,  will  apply 
to  consolidated  groups,  which  tend  to  be 


larger  entities.  Thus,  they  will  generally 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
nor  will  they  significantly  alter  the 
reporting  or  recordkeeping  duties  of 
small  entities.  Therefore,  a  Regulatory 
Impact  Analysis  is  not  required. 
Pursuant  to  section  7805(f)(1),  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  conmients  that  are 
submitted  (preferably  a  signed  original  , 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety. 

Written  comments,  requests  to 
appear,  and  outlines  of  oral  comments 
to  be  presented  at  a  public  hearing 
scheduled  for  April  8. 1991,  at  10  a.m. 
must  be  received  by  March  29, 1991.  See 
notice  of  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

Drafting  information 

The  principal  author  of  these 
proposed  regulations  is  David  P. 
Madden  of  the  Office  of  Assistant  Chief 
Counsel  (Corporate],  Internal  Revenue 
Service.  Other  personnel  of  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  their 
development 

list  of  Subjects  in  28  CFR  1.1501-1 
tiirou^  1.1564-1 

Income  taxes.  Controlled  group  of 
corporations.  Consolidated  returns. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  28  CFR 
chapter  I  are  as  follows: 

PART  I^NCOME  TAX;  TAXABLE 
YEARS  BEQINNINQ  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  in  part  by  adding  the 
following  citations: 

Authority:  26  U.S.C  7805  *  *  *  {1 1.1S02-0. 
1.1S02-2. 1.1502-11, 1.1S02-15, 1.1502-21. 
1.1502-22, 1.1502-23. 1.1502-79, 1.1502-15A. 
1.1S02-21A,  1.1502-22A.  1.1502-23A.  1.1502- 
41A  and  1.1502-79A  also  issued  under  28 
U.S.C  1502. 

Par.  2.  In  the  list  below,  for  each 
section  indicated  in  the  left  column, 
remove  the  wording  indicated  in  the 
middle  column  from  wherever  it  appears 
in  that  section,  and  add  the  wording 
indicated  in  the  right  column. 
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1.1608-1 1(bH4)(D_ 

i.i5oa-ii(bK4)(i).. 
1.1602-11(bK4),  oonoiuiang  taxt . 
1.1602-11(b)(e),  Exampts  OXd)-- 
1.1S02-13(h),  Exampts  (17)(I) 


1.1502-16<aX1)  2nd 
1.1602-18(a)(2)(»)„ 
1.1602-1S(a)(3) 


I.ISOS-ieitKIKI),  (1)m.(2)(D.  (2X1),  and  (4)  Exan^ls 

(Qandd). 
1.1S02-ie(fKS) 


1.1S02-21(bM1) 

1.1502-21  (bXI) 

1.1802-21  (b)(2KI)„ 
1.1S02^1(•M1)(D..~ 
1.1S02-22(aK3) — 

1.1S02-22(bK1) 

1.1502-23 


1.1502-26(a)(1),  oonckJdbig  liRt_„ 

1.1S02-31(bX1XI) 

1.1502-32(bK2)(l) 

1.1S02-32(dM5) 

1.1502-32(f)(1)(D 


1.1602-32(»H1)(D.. 


1.1502-41(a).. 


1.150a-42(0(4)(IHA).„ 
1.1502-42(0,  Exwnpls  (4)(b). 
1.1S02-42(D.  Exwnpla  (4)(c) . 
1.1602-(2(D,  Exampls  (4X0  - 

1.1602-43(bX2Xw) 

1.1S02-43(bX2XvO 

1.15O2-43(bX2)(«0 

1.1502-47(hX2XI)~ 


1.1SO2-47(hX2Xv(0.  Exwnpto--. 
1.1502-47(hX3Xv),  Exampls  (1) . 
1.1502-47(hX4XI)  2nd  swNsnos. 

1.1502-47(hX4XI),  Mo  iKl 

1.160a-47(mX3XvlXA) 

1 .1 502-47(mX3Xv«) 

1.1S02-47(mX3XI)4 

1.15M-47(0X2XI) 

1.15M-47(oX2XI) 

1.1SQ^-47(q)„ 
1.1502-78(a)„ 


1.1S02-7S(cX1) 

1.1502-79(dX1) . 

1.150a-79(sX1) 

1.160»-2T(tX1Xi).  Mra  Md- 

1.1503^(1X1X9(0) 

1.150«T(fX2Xi)- 


1.1603^(IX2X«)- 


1.1503-«T(tX4),  Exampls  (2)  (Iv). 
1.15«a-1(sX3Xl) 


1.1582-1(bX1). 


M  1.1502-21  snd  1.1502-79. 
1 1.1502-21  (cX2). 


(or  H  1.1502-21(ti)  snd  1.15Q2-79(a)). 
(or  H  1.1502-22  and  1.1S02-79(b)) . 
1 1.1602-2A 


11.1502-79 

|1.1502-79(bX2). 


11.1502-21(1X1). 

1 1.1502-79(aX3) 

H  1.1502-21. 1.1502-22.  «id  1.1502-79. 
1 1.1502-79  (a)  Md  (b). 
I1.1502-31A.. 


H  1.1502-21, 1.1502-22.  and  1.1502-79.. 

1 1.1502-1(0(1) 

1 1.1502-31A(bX9).. 

1 1.1502-39A 


i  1.1502-31A(bX1).. 


Paragraph  (a)  o(  f  1.1502-79- 
11.1502-15. 


(aX4)  01 1 1.1502-79. 
(aX3)  of  1 1.1502-79- 
11.1502-15. 


Pataorsph  (b)  o(  1 1.1502-79- 
1 1.1502-15(a)- 


Paragraph  (0 1 1.1502-21 . 

|1.1502-79(aX3)or(bX2)- 

|1.1502-79(aX3)or(bX2)- 

|1.1502-15(a)- 

1 1.1502-34A(bX2)  wid  (c). 

i  1.1502-34A(bX2)  or  (cX2) . 


PmtQm»>  (aXl)  of  1 1.1502-22- 

1 1.1S02-79(aX3) 

1 1.1502-79(aX3) 

1 1.1502-21(bX3) 

1 1.1502-79(aX3) 

1 1.1502-22(a) 

1 1.1502-41(a) 

1 1.1502-41(b) 

11.1502-21(0- 


H  1.1502-21  wid  1.1502-79. 

i1.1502-21(dX2). 

1 1.1502-22(a)- 


|1.1502-22(bX1)~~ 

i1.1S02-79(aX3)-» 

f  1.1502-21(bX3XQ 

Ondudkig  ttw  SMoapltons  In  psraompf)  (aX4) 

11.1502-41 

11.1502-41 


1 1.1502-21(bX3)  Md  1 1.1502-79(aX3)- 
|1.1502-79W,(b).or(c). 


Psragraph  (axi)  snd  (2)  of  Ms  sscSoo. 
ParaBraph  (aXD  and  (2)  of  this  < 
Parsgrapti  (sXl)  snd  (2)  of  9*  socton- 
f  1.1502-79(8X3). 


Psragrapl)  (bX2)  of  1 1.1502-79. 

1 1.1502-21(0X2) 

f  1.1502-21(0X2) 


11.1502-21(0X2). 
f  1.1502-30A.. 


|1.1502-aQA- 


Add 


11.1502-21 

1 1.1502-21(0 

(or  1 1.1502-21(b)) 

(or  1 1.150»-22(b)) 

I1.1502-2A  (as  oontsbwd  In  9w  26  CFR  wMon 

rmlsad  as  of  April  1, 1990) 
1 1.1502-21  (t>) 
|1.1502-22(b) 
11.1502-21(0 
1 1.150e-21(b) 

H  1.1502-21(b)  and  1.1502-22(b) 
H  1.1502-21(b)  and  1.1502-22(b) 
I1.1502-31A  (as  oonlahwd  m  ttw  26  CFR  adWon 

rsvlssd  as  of  April  1,1990) 
M  1.1502-21(b)  and  1.1S02-22(t>) 
11.1502-1(0 
1 1.1502-31A(bX9)  (as  oonMwd  m  ths  26  CFR  ««• 

•on  rsvlsad  as  of  April  1, 1990) 
|1.1502-3aA  (as  oonWnad  in  tw  26  CFR 

ravlBSd  as  of  April  1,1900) 
1 1.1502-31A(^(1)  (as  oonMnad  in  ttts  26  CFR 

Hon  fawlosd  as  of  April  1. 1990) 
1 1.1502-«1(b) 

H  1.1S02-15  snd  1.1502-11(0 

11.1502-21(1)) 

1 1.1 502-21  (b) 

H 11S02-15  and  1.1502-11(0 

1 1.1502-22(6) 

H  1.1502-15  and  1.1502-11(0 

11.1502-21(0 

H  1.1502-21(6)  or  1.1502-22(6) 

H  1.1502-21(6)  or  1.1502-22(6) 

f  1.1502-15 

i1.1502-34A(6X2)  Md  (0  (as  oonWnsd  in  ttM 

CFR  adWon  rtwisod  as  of  April  1, 1990) 
f  1.1502-34A(6X2)  or  (0(2)  (as  oontslnwi  In  thi 

CFR  adWon  revissd  as  of  April  1, 1990) 
1 1.1502-22 
11.1502-21(6) 
11.1502-21(6) 
11.1502-21(0 
1 1.1502-21(6) 
1 1.1502-22(0 
1 1.1502-22(0 
i  1.1502-22(0 
11.1502-21(0 
1 1.1502-21 
1 1.1502-21  (d) 
11.1502-22(0 
11.1502-22(6) 
1 1.1502-21(6) 
11.1502-21(6) 

11.1502-22 

11.1502-22 

1 1.1602-21(6) 

H  1.1502-21(6).  1.1502-22(6).  or  1.1502-79(0 

1 1.1502-21(6) 

11.1502-21(6) 

11.1502-21(6) 

1 1.1602-21(6) 

11.1602-22(6) 

1 1.1502-21(0 

f  1.1502-21(0 

11.1502-21(0 

1 1.1602-30A  (as  oonMnad  In  ttts  26  CFR  adWon 

rMtsad  as  of  Aprill.  1900) 
I1.1602-3QA  (as  oonWnad  m  ttw  26  CFR  «Won 

ravload  as  of  April  1,1990) 


26 
26 


I1.1S01-1    It 

Par.  S.  Section  1.1501-1  is  removed. 

Par.  4.  The  undesignated 
centeriieading  immediately  following 
1 1.1502-100  U  revised  from 
"REGULATIONS  APPUCABLE  TO 
TAXABLE  YEARS  PRIOR  TO 
JANUARY  1. 1966"  to  IffiGULATIONS 


GENERALLY  APPLICABLE  TO 
TAXABLE  YEARS  BEFORE  JANUARY 
29,1991. 

Per.  8.  Sections  1 1.1S02-0A  tiirough 
1.1502-3A.  1.1S02-10A  diroiigh  1.1502- 
19A.  and  1.1502-30A  through  1.1S02-61A 
are  removed. 


Par.  •.  Section  1.1502-0  is  revised  to 
read  as  follows: 


i1.150t-0    Effecll««( 

(a)  The  regulations  under  section  1502 
are  applicable  to  taxable  years 
beginning  after  December  31. 1965. 
except  as  otherwise  provided  therein. 


IWtnl 
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(b)  The  provicioM  of  I  i  1.1S02-0A 
through  1.1502-3A.  1.1S02-10A  through 
1.1502-19A.  and  1.1502-30A  through 
1.1502-51A  (as  contained  In  the  2B  CFR 
edition  revised  as  of  April  1.  IDOQ  are 
appikable  to  tuaUe  yMTS  baflnoiat 
before  January  1, 1981^ 

Par.  7.  Section  1.1502-1  is  amendwd  by 
revising  paragraphs  (b)  and  (f)(ll.  aod 
the  introductory  text  of  paragraphs 
(f)(2],  adding  new  pnagraplM  (f)(4),  (i), 
(i).  and  (k),  to  read  fbtbws: 

11.1502-1    DeflnMoMb 

•  •        *        •        • 

(b)  hfooibtr,  ine  (eiui  niesiber 
maaos  a  corporatioB  (including  the 
conunon  parent)  that  is  indudad  in  the 
youp.  or  as  the  oealoxt  aay  require,  a 
corporation  that  it  included  in  a 
sub-group. 

(f)  Separate  return  limitation  jvar— 
(1)  In  general.  Except  as  provided  in 
paragraphs  (f)  (2)  awl  (3)  of  lUs  MCtioa 
the  term  "separate  return  limitation 
year"  (or  "SRLY")  means  any  separate 
return  year  of  a  member  or  of  a 

(2)  ExcepttoHS.  TaB  tern  "separate 
return  hmttation  year*  (or  "SRLT**)  does 
not  include: 

•  •       •       •        • 

(4)  Predecessors  and  succesaoa.  The 
term  "predecessors"  means  a  tranaisror 
or  distributor  of  assets  to  a  menbor  (the 
"successor")  in  a  transaction: 

(i)  To  which  section  381(a)  appUea;  or 

(ii)  In  which  the  successor's  baaia  for 
the  assets  is  determined,  directly  or 
indirectly,  in  whole  or  in  part,  by 
reference  to  the  basis  of  the  aaaota  of 
the  transferor  or  distributor,  bat  o^  if 
the  amount  by  wMdi  basis  exeede 
value,  in  the  aggregate,  is  material 

Paragraph  (f)(4](ii)  of  this  section  dees 
not  ap^  with  raapoct  to  oorporatioas 
that  become  members,  and  to 
acquisitions  occurring,  before  January 
29,1991. 

•  •        •        •        * 

(i)  [Reserved] 

(j)  Affiliated.  Corporations  are 
nHtated  if  mey  are  members  of  a  ^omp 
with  each  other. 

(k)  Cross  referencm.  Rcfatcnoaa  to 
sertiflns  in^i"^*  n«  t\\if  ^nj^t^-ui  nuy 
require,  references  to  corresponding 
sections  of  ciurent  regulations  or 
regulations  generally  effective  for 
taxable  years  before  January  29, 1991. 
For  example,  a  lafaranca  to  i  1.1502-lS 
may  be  to  1 1.1S02-15A.  and  a  refierence 
to  i  1.1902-79  may  be  to  eftlwr  i  1.1S02- 
21(b)  or  1 1.19(B-7tA. 

Par.  •.  Paragraph  (h)  of  |  \.\sn-Z  is 
revised  to  read  as  IuDowb. 


|1.l8l»-2   CompuMiaiioftailaliNlty. 
•        •        •        •        • 

(h)  The  tax  ia^posed  by  seetiea  llBl, 

instead  of  the  taxes  computed  mder 
paragraphs  (a)  and  (g)  of  this  aeciion, 
computed  by  reference  to  the  net  capital 
gain  of  the  group  (see  i  1.1502-22): 

Par.  9A.  Paragraph  (b)  of  I  l.ua2-lS 
is  redesigiMted  as  new  paragrapk  (c)  of 
1 1.1902-11.  and  the  heading  of  new^ 
designated  paragraph  (c)  is  revised  to 
read  as  set  forth  below: 


|ti802-11    ConsoHdatad  tawaWa 


(c)  Disallowance  of  loss  attributable 
to  pre-196e  distributions.  '  *  * 

Pas.  SB.  The  remainder  of  1 1.1S02-1S 
is  redesignated  as  1 1.1502-15A  and  it 
amended  by  revising  the  section  title 
and  by  addiing  a  new  paragraph  (b).  The 
revised  and  added  provisions  read  aa 
foHowa: 

i.TSB^  fSM    urananone  on  soarai 
doducllona  arttti  ivapacttoac^uMHona 
Dotara  January  29|  199 1» 

(v)  Effective  dote.  Hus  section  applies 
with  respect  to  corporations  that 
become  members,  and  to  acquisitions 
occurring,  before  January  29i  1991. 

Par.  9C  New  1 1.1502-15  is  added  to 
read  as  set  forft  below: 

I1.1809-1S   8m.Y9mlla1tononbaB-ln 


(a)  SRLY  limitatioa.  BuiU-ia  loeeee  are 
subject  to  tiie  SRLY  limitation  under 

18  1.1502-21(c]  and  1.1502-22(c} 
(including  applicable  subgroup 
priaciple^  B«iilt-iB  loseea  are  treated  as 
deductions  or  losses  in  tiie  year 
recogaiaad.  excq;>t  for  the  purpose  oi 
d4»*^iTn<ning  the  amount  ot,  and  dw 
extent  to  which  the  built-in  lose  is 
limited  by,  nie  SRLT  limitation  for  ttie 
year  in  which  it  is  recoyiizad.  Solely  for 
such  purpose,  the  raooydtad  boilt-in 
loaa  ia  treated  aa  a  kypothettcai  net 
operating  loss  uatiyuver  or  net  capital 
loss  carryover  arising  in  a  SRLT,  instead 
of  aa  a  deduction  or  loss  in  llw  year 
reo^piiaed.  The  the  extent  a  boilt-in  kMa 
is  not  aUowaUe  because  of  a  9RLY 
limitation  in  the  year  of  recognition,  it  is 
treated  as  a  separate  net  operating  loss 
or  net  capital  loss  carryover  or 
carryback  arising  in  the  year  of 
recognition  and.  under  1 1.1502-21(^  or 
1 1.15Q2-22(c).  die  year  of  recognition  is 
treated  as  a  SRLY. 

(b)  Built-in  losses — (1).  Defined.  If  a 
corporation  has  a  net  anrealiaed  boilt-in 
loss  onder  section  S82(b)(S)  (as  modified 
by  Mo  aectioa)  when  it  beoomes  a 
member  of  the  group  (whether  or  net  the 
group  is  a  consolidated  group  at  that 


time),  its  deductieos  and  losses  are 
built-in  losses  under  this  section  to  the 
extent  they  are  treated  aa  reooyiised 
built-in  loasea  onder  section  SK(k)(2)(B) 
(as  modified  by  this  section).  This 
paragraph  (b)  generally  applies 
separately  with  respect  to  each  member, 
but  see  paragraph  (c)  of  this  section  for 
circumstances  tn  wrhich  it  is  applied  on  a 
subgroup  basis. 

(2)  Operating  rahs.  Soiely  for 
purposes  of  applying  paragraph  (b)(1)  of 
this  section,  the  principles  of  9  1.1502- 
94(c)  apply  with  appropriate 
adjustments,  inchiiding  the  following: 

(i)  Ownership  change.  A  corporation 
is  treated  aa  having  an  ownership 
change  under  section  382(g)  on  the  date 
that  the  corporation  becomes  a  member 
of  a  group,  and  no  other  events  [e.g.,  a 
subsequent  ownership  change  under 
section  3a2(g]  while  it  is  a  member)  are 
treated  aa  causing  an  ownerahip  change, 
fai  the  case  of  an  asset  acquisition  by  a 
group,  the  assets  and  liabilities  acquired 
directly  from  the  aaaie  tranaferor 
pwrstMnt  to  the  same  plan  are  treated  aa 
the  assets  and  nabinties  of  a 
corporation  that  becomes  a  member  of 
the  group  (and  has  an  ownership 
change)  on  the  date  of  the  acquisition. 

(ii)  Recognized  built-in  gain  or  loss. 
Even  if  the  loss  is  included  in  the 
determination  of  the  net  nnrealiied 
bttttt-in  gain  or  loss,  any  lose  tiiat  is 
disailowed  or  deferred  [e.g.,  under 
section  287  or  { 1.1502-20]  is  not  treated 
as  recognized  built-in  loss  nnleaa  the 
k>se  wonkl  be  allowed  during  the 
recognition  period  widiont  regard  to  die 
application  of  this  section.  Section 
382(h)(l)(B)(ii)  does  not  apply  to  the. 
extent  it  Hnits  the  amount  of  recogidted 
built-in  loss  that  may  be  treated  as  a 
pre-change  loss  to  the  amount  of  the  net 

■inr«n1iT»H  bulU-in  loSS. 

(c)  Built-in  hsses  of  subgroups— {\)  fn 
general,  fai  the  case  of  a  subgroup,  the 
principles  of  paragraph  (b)  of  this 
section  apply  to  the  subgroup,  and  not 
separately  to  its  members.  Tbos,  the  net 
unrealized  bnih-in  loss  and  recognized 
built-in  loss  for  purposes  of  paragraph 
(b)  of  this  section  are  baaed  on  the 
aggregate  amounts  for  each  aiennyer  of 
the  subgroup. 

(2)  Members  of  subgroups.  A  subgroup 
ia  r""'p"""^  of  those  members  that  have 
been  continuously  affiliated  with  each    - 
other  for  the  60-consecutive-month 
period  ending  immediately  before  they 
became  members  of  the  ptmp  in  which 
the  loss  is  recognhnd.  For  Ma  purpeea, 
the  pifottptts  of  1 1.189a-21(c)(2)  (iv) 
through  (vi)  apply  ivith  appropriate 
adjustaents. 

(3)  Built-in  amounts.  SoMy  for 
parpaaee  of  determbiing  whether  the 
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subgroup  has  a  net  unrealized  built-in 
loss  or  whether  it  has  a  recongized  built- 
in  loss,  the  principles  of  { 1.1502-91  (g) 
and  (h)  apply  with  appropriate 
adjustments. 

(d)  Examples.  For  purposes  of  the 
examples  in  this  section,  unless 
otherwise  stated,  all  groups  file 
consolidated  returns,  all  corporations 
have  calendar  taxable  years,  the  facts 
set  forth  the  only  corporate  activity, 
value  means  fair  market  value  and  the 
adjusted  basis  of  each  asset  equals  its 
value,  all  transactions  are  with 
unrelated  persons,  and  the  application 
of  any  limitation  or  threshold  under 
section  382  is  disregarded.  The 
principles  of  this  section  are  illustrated 
by  the  following  examples: 

Example  1.  Determination  of  recognized 
built-in  loss,  (a)  P  buys  all  the  stodi  of  T 
during  Year  1  for  $100,  and  T  becomes  a 
member  of  the  P  group.  T  has  three 
depreciable  assets.  Asset  1  has  an  unrealized 
loss  of  $20  (basis  $45,  value  $25),  asset  2  has 
an  unrealized  loss  of  $25  (basis  $50,  value 
$25).  and  asset  3  has  an  unrealized  gain  of 
$25  (basis  $25,  value  $50). 

(b)  Under  paragraph  (b)(2](i)  of  this  section, 
T  is  treated  as  havii^  an  ownersiiip  cliange 
under  section  382(g)  on  becoming  a  member 
of  the  P  group.  This  treatment  does  not 
depend  on  whether  P's  acquisition  of  the  T 
stock  actually  constitutes  an  ownership 
change  under  section  382(g),  or  whether  T  is 
subject  to  any  limitation  under  section  382. 
Under  paragraph  (b)(1)  of  this  section,  none 
of  Ts  $45  of  unrealized  loss  is  treated  as  a 
built-in  loss  unless  T  has  a  net  unrealized 
built-in  loss  under  section  382(h)(3]  on 
becoming  a  member  of  the  P  group. 

(c)  Under  section  382(h)(3)(A),  T  has  a  $20 
net  unrealized  built-in  loss  on  becoming  a 
member  of  the  P  group  (($20)  -t-  ($25)  -f  $25 
>  $20).  This  amount  exceeds  the  threshold 
requirement  in  section  382(h)(3)(B).  Under 
section  382(h)(2)(B),  the  entire  amount  of  Ts 
$45  unrealized  loss  is  treated  as  recognized 
built-in  loss  to  the  extent  it  is  recognked 
during  the  5-year  recognition  period 
described  in  section  382(h)(7).  Under 
paragraph  (b)(2)(ii)  of  this  section,  the 
restriction  under  section  382(h)(l)(B)(ii), 
which  limits  the  amount  of  recc^nized  built-in 
loss  that  is  treated  as  pre-change  less  to  the 
amount  of  the  net  unrealized  built-in  loss,  is 
inapplicable  for  this  purpose.  Consequently, 
the  entire  $45  of  unrealized  loss  (not  just  the 
$20  net  unrealized  loss)  is  treated  under 
paragraph  (b)(1)  of  tiiis  section  as  built-in 
loss  to  the  extent  it  is  recognized  within  5 
years  of  Ts  becoming  a  member  of  the  P 
group.  Under  paragraph  (a)  of  this  section, 
any  recognized  built-in  loss  is  subject  to  the 
SRLY  limitation  under  i  1.1502-21(c)(l). 

(d)  Under  paragraph  (b)(2)(i)  of  this  section, 
the  results  would.be  the  same  if  T  transferred 
all  of  its  assets  and  liabilities  to  a  subsidiary 
of  the  P  group  in  a  single  transaction 
described  in  section  351. 

Example  Z  Actual  application  of  section 
382  not  relevant  (a)  The  facts  are  the  same 
as  in  Example  1,  except  that  P  buys  55 
percent  of  the  stodc  of  T  during  Year  1, 


resulting  in  an  ownership  change  of  T  under 
section  382(g).  During  Year  2,  P  buys  the  45 
percent  balance  of  the  T  stock,  and  T 
becomes  a  member  of  the  P  group. 

(b)  Although  T  has  an  ownership  change 
for  purposes  of  section  382  in  Year  1  and  not 
Year  2,  Ts  joining  the  P  group  in  Year  2  is 
treated  as  an  ownership  change  under 
section  382(g)  for  purposes  of  this  section. 
Consequently,  for  purposes  of  this  section, 
whether  T  has  a  net  unrealized  built-in  loss 
under  section  382(h)(3)  is  determined  as  if  the 
date  T  joined  the  P  group  were  a  change  date. 
Thus,  the  results  are  the  same  as  in  Example 
1. 

Example  3.  Determination  of  recognized 
built-in  loss  of  a  subgroup,  (a)  During  Year  1, 
P  buys  all  of  tiie  stodc  of  S  for  $100,  and  S 
becomes  a  member  of  the  P  group.  M  is  the 
common  parent  of  another  group.  At  the 
begiiuiing  of  Year  7,  M  acquires  all  of  the 
stock  of  P,  and  P  and  S  become  members  of 
the  M  group.  At  the  time  of  M's  acquisition  of 
the  P  stock,  P  has  (without  taking  into 
account  the  stock  of  S)  a  $10  net  unrealized 
built-in  gain  (two  depreciable  assets,  asset  1 
with  a  basis  of  $35  and  a  value  of  $55,  and 
asset  2  with  a  basis  of  $55  and  a  value  of 
$45),  and  S  has  a  $75  net  unrealized  built-in 
loss  (two  depreciable  assets,  asset  3  with  a 
basis  of  $05  and  a  value  of  $10,  and  asset  4 
with  a  basis  of  $10  and  a  value  of  $20). 

(b)  Under  paragraph  (c)  of  this  section.  P 
and  S  compose  the  P  subgroup  on  becoming 
meml>er8  of  the  M  group  because  P  and  S 
were  continuously  affiliated  for  the  60-month 
period  ending  immediately  before  they 
became  members  of  the  M  group. 
Consequently,  paragraph  (b)  of  this  section 
does  not  apply  to  P  and  S  separately.  Instead, 
their  separately  computed  tmrealized  gains 
and  losses  are  aggregated  for  purposes  of 
determining  whether  and  the  extent  to  which 
any  unrealized  loss  is  treated  as  built-in  loss 
under  this  section  and  is  subject  to  the  SRLY 
limitation  under  1 1.1502-21(c). 

(c)  Under  paragraph  (c)  of  this  section,  the 
P  subgroup's  net  unrealized  built-in  loss  is  the 
aggregate  of  Fs  net  unrealized  built-in  gain  of 
$10  and  S's  net  unrealized  built-in  loss  of  $75, 
or  an  aggregate  net  unrealized  built-in  loss  of 
$85.  (The  stock  of  S  owned  by  P  is  not  taken 
into  account  for  purposes  of  detennining  the 
P  subgroup's  net  unrealized  built-in  loss. 
However,  any  loss  allowed  on  the  sale  of  the 
stock  «vithin  the  recognition  period  is  taken 
into  account  in  detennining  recognized  built- 
in  loss.)  The  P  subgroup's  $65  net  unrealized 
built-in  loss  exceeds  the  threshold 
requirement  under  section  382  (h)(3)(B). 

(d)  Under  section  (b)(2)(ii)  of  this  section, 
the  entire  amount  of  any  P  or  S  asset's 
unrealized  loss  is  treated  as  recognized  built- 
in  loss  to  the  exent  it  is  recognized  during  the 
5-year  recognition  period.  If  P  sells  asset  2  for 
$45  in  Year  7  and  recognizes  a  $10  loss,  the 
entire  $10  loss  is  treated  as  a  recognized 
built-in  loss  under  this  section.  If  S  sells  asset 
3  for  $10  in  Year  7  and  recognizes  an  $85  loss, 
the  entire  $85  loss  is  treated  as  a  recognized 
built-in  loss  under  paragraph  (b)(2)(ii)  of  this 
section  (not  just  the  $55  balance  of  the  P 
subgroup's  $66  net  unrealized  built-in  loss). 

(e)  The  determination  of  whether  P  and  S 
constitute  a  SRLY  subgroup  for  purposes  of 
loss  carryovers  and  carrybacks,  and  the 


extent  to  which  built-in  losses  ^e  not 
allowed  under  the  SRLV  Uuiitation.  is  made 
under  i  1.1502-21(c). 

Example  4.  Computation  of  SRLY 
limitation,  (a)  During  Year  1,  individual  A 
forms  T  by  contributing  $300  and  T  sustains  a 
$100  net  operating  loss.  During  Year  2,  Ts 
assets  decline  in  value  to  $100.  At  the 
beginning  of  Year  3,  P  buys  all  the  stock  of  T 
for  $100,  and  T  l>ecomes  a  meml>er  of  the  P 
group  with  a  net  uivealized  built-in  loss  of 
$100,  which  exceeds  the  threshold 
requirements  of  section  382(h)(3)(B).  During 
Year  3,  T  recognizes  its  unrealized  built-in 
loss  as  a  $100  ordinary  loss.  The  members  of 
the  P  group  contribute  the  following  net 
income  to  the  consolidated  taxable  income  of 
the  P  group  (computed  without  taking  into 
account  Ts  recognition  of  its  unrealized  built- 
in  loss  and  any  consolidated  net  operating 
loss  deduction  under  i  1.1502-21)  for  Years  3 
and  4: 


Years 

Year  4 

ToM 

P  group  (wiltKxK  T) 

T 

S100 
60 

$100 
40 

$200 

100 

cn 

$160 

$140 

$300 

(b)  Under  paragraph  (b)  of  this  section.  Ts 
$100  of  ordinary  loss  in  Year  3  (not  taken  into 
account  in  the  consolidated  taxable  income 
computations  above)  is  recognized  in  that 
year  and  thus  a  recc^nized  built-in  loss. 
Under  paragraph  (a)  of  this  section,  the 
recognized  built-in  loss  in  treated  as  a  net 
operating  loss  carryover  for  purposes  of 
detennining  the  SRLY  limitation  under 

i  1.1502-21(0). 

(c)  For  Year  3,  §  1.1502-21(c)  limits  Ts  $100 
built-in  loss  and  $100  net  operating  loss 
carryover  from  Year  1  to  the  aggregate  of  the 
P  group's  consolidated  taxable  income 
through  Year  3  determined  by  taking  into 
account  only  Ts  items.  For  this  purpose, 
consolidated  taxable  income  is  determined 
without  regard  to  any  consolidated  net 
operating  loss  deductions  under  {  1.1502- 
21(a). 

(d)  The  P  group's  consolidated  taxable 
income  through  Year  3  is  $60  when 
determined  by  taking  into  account  only  Ts 
items.  Under  i  1.1502-21(c),  the  SRLY 
limitation  for  Year  3  is  therefore  $60. 

(e)  Under  paragraph  (a)  of  this  section,  the 
$100  built-in  loss  is  treated  ai  a  current 
deduction  for  all  purposes  other  than 
determination  of  the  SRLY  limitation  under 

1 1.1502-21(c).  Consequently,  a  deduction  for 
the  built-in  loss  is  allowed  in  Year  3  before 
Ts  loss  carryover  &t>m  Year  1  is  taken  into 
account  but  only  to  the  extent  of  the  $60 
SRLY  limitation. 

(f)  The  $40  balance  of  the  recognized  built- 
in  loss  that  is  not  allowed  in  Year  3  because 
of  the  SRLY  limitation  is  treated  as  a  $40  net 
operating  loss  arising  in  Year  3  that  is  carried 
to  other  years  in  accordance  with  the  rules  of 
i  1.1502-21(b).  The  $40  net  operating  loss  is 
treated  under  paragraph  (a)  of  this  section 
and  i  l.lS02-21(c)(l)(ii)  as  a  loss  carryover  or 
carryback  from  Year  3  that  arises  in  s  SRLY, 
and  is  subject  to  the  rules  of  1 1.1502-21 
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(including  1 1.13(0-21  (c))  nlhar  than  this 
section. 

(g)  The  facts  are  the  same  as  In  (a)  through 
(f).  except  that  T  alao  wcogniiw  addltiwial 
built-tn  loesaa  hi  Tear  «.  For  puipoees  of 
detenninlng  the  9RLT  uii  tattoo  wtth  respect 
to  these  addittanal  hasea  tai  Tear4  (ar  anjr 
subeequant  year),  the  |B0  of  reoogpixed  boill- 
in  loes  aHutfed  as  a  dednctton  hi  Year  9  is 
treated  under  paragraph  'ej  of  this  section  as 
a  deduction  in  Tear  S  that  reduces  ne  P 
group's  consolidated  taxafote  incone  when 
detetnined  uy  tafciag  Into  eccount  oniy  i  s 
items. 

oXanrpiw  9*  I  III!  imilllllll  UUIll'Dl  nme 

exceeding  ceDsoiidateQ  taxaMe  ncosw  !■  vie 
year  recognised,  (e)  P  beys  an  nie  stock  of  T 
during  Year  1,  and  T  beceines  a  aieuAei  of 
the  P  groop.  At  nie  tinw  or  ao^iiieitlon«  X  hae 
a  deprseiaMe  aaaet  with  an  ameetoted  loee  ef 
$4S  (besie  tioa.  vahw  16$).  which  exoaeds  the 
threshold  requirements  of  section 
362(h](3](B].  During  Year  2.  T  sells  its  asset 
for  S&5  and  recognizes  the  unrealized  built-in 
loea.  The  P  group  has  HO  of  consoUdatad 
taxable  income  in  Year  1  computed  without 
taking  into  account  T%  recognition  of  the  $15 
loss  or  the  frmmmWAmtmA  net  operating  loss 
dedoctioa  while  the  consolidated  taxable 
income  would  be  t2S  if  determined  by  taking 
into  account  only  Ts  items. 

|b)  Ts  MS  loaa  is  lecapind  in  Yav  2  and 
uadar  patagiapk  (b)  of  dda  aoctiOK 
conatthrias  a  noo^niaad  haitt-iB  laaa.  Under 
paraya^b  (a)  af  ihia  aacdea  avl  I  USaO- 
21(c)(l)(ii).  the  loas  is  tiaalad  aa  a  net 
operating  loaa  OHtyom  to  Year  2  for 
purpoaaa  of  applying  the  SRLY  haytatton 
under  |  l.lM»-tl(c). 

(c)  For  Year  1  Ts  SRLY  iiwUtioa  ia  the 
aggregate  of  the  P  group's  consolidated 
taxaMe  kicaaa  *m«h  Year  2  detamiMd  by 
taking  into  accBaat  only  T%  itsBia.  Far  tUa 
puspoae,  oaaaaiidalad  laxaUa  Inrwa  ia 
determined  withowl  lalriag  into  acceaat  any 
recogaiaad  b«iU-ia  loea  bocanoe  it  ia  mated 
as  a  net  aparaliag  toaa  caftyaver  and 
consolidatod  taxable  inomae  ia  detennined 
without  taking  into  accoual  a«y  ronaolhiatari 
net  operating  loea  dadactjoas  aadar  |  l.UQ»- 
21(a).  Consolidated  taxable  income, 
detemiaad  wiftaat  ragaid  to  the  S«5 
recognized  buill-to  toaa  and  by  takiag  into 
accoaat  oaly  Ts  itoai^  ia  t2& 

(d)  Under  1 1  aM»-tl(c).  |2S  of  Iha  t«S 
reo^nized  baiU-to  taas  can  be  deducted  in 
Year  2.  Baransa  the  Pgroup  has  only  tlfl  of 
consolidated  taxable  iacaate  (dateimiaed 
without  regaid  to  the  145).  the  125  loaa 
creataa  a  conaoiidated  aat  niwratlng  loaa  of 
$15.  This  loea  is  caniad  back  or  over  andar 
the  rulaa  of  |  l.U(a^21(b)  and  absorbed 
under  the  rales  of  |L15Q2n21  (a).  This  loss  ia 
not  traalad  aa  ariaii«  in  a  SRLY  (see 

1 1.1S02-21(c)(1)(ii))  and  therefore  is  not 
subiect  to  the  SRLY  Uaiitation  under  i  Lisaz- 
21(c)  in  any  conaalidated  return  year  of  the 
group  to  which  it  is  carried.  The  remaiaing 
$20  is  treated  as  a  loas  carryover  arising  in  a 
SRLY  and  is  subiect  to  the  limiUUon  of 
i  1.15Q2-21(c)  in  the  year  to  which  it  is 
carried. 

(e)  Predecenon  aad  taccetson.  For 

purposes  of  this  section,  any  reference 
to  a  corporatioa  or  member,  inchides,  as 


the  context  may  require,  a  refiareiice  to  a 
successor  or  predeceasoc,  as  defined  in 
§  1.1502-l(f)(4}. 

(f)  Effectirt  data.  This  section  applies 
with  raspoct  lo  coporaUoaa  that 
become  ■ambera,  and  to  aoqotsitians 
occurring,  on  or  aJPler  lanaaiy  29,  IMl. 
For  niies  applicab)e  wttb  leapact  to 
corporations  that  become  members,  and 
to  acquisitions  occurring,  before  fanuaiy 
2a  1891  see  1 1.1502-lSA. 

Pat.  IQA.  Section  1.1502-21  ia 
redesignated  as  i  1.1S02-21A,  and  is 
amended  by  revising  tka  aactian  title 
and  paFa^apfaa  (cMl)  and  (d)(1).  and  by 
addiag  a  new  paragraph  (g).  The  revised 
and  added  proviaioRS  read  as  foHowa: 


ti.i5a»-au 


li.int-ti 


(cj  Uimtution  oo  not  opsrottng  toss 
carryovers  and  carrybacks  from 
separate  return  limitation  years — (1) 
General  rule.  In  the  case  of  a  net 
operatiag  loss  of  a  member  of  the  group 
arising  in  a  separate  return  liBkitation 
year  (as  defined  in  paragraph  (f)  of 
S  l.lSOar-l)  ef  tke  aiember  (and  in  a 
separate  return  linaitatian  yemr  of  any 
predeceaaor  of  the  oienfiber)  that  is: 

(i)  Carried  to  taxable  years  ending 
before  January  29, 1991,  the  amount  that 
may  be  included  under  paragraph  (b]  of 
this  section  in  the  consolidated  net 
operating  loss  carryovers  and 
carryi»aclis  to  a  consolidated  return  yew 
of  the  group  shaU  aot  axoaed  the  amount 
detanaiinad  under  paragraph  (cM2)  of 
this  section  (compoted  without  regard  to 
the  limitation  contained  in  paragraph  (d) 
of  diis  section);  or 

(ii)  Carried  to  taxable  years  eixfing  on 
or  after  January  29. 1901.  the  amount 
that  may  be  included  under  1 1.1502- 
21(b}  in  the  net  operating  loaa 
carryover*  and  carryba^  lo  a 
consolidated  return  year  of  ihe  gronp 
shafl  not  exceed  ^  amount  determhied 
under  paragraph  (cH2)  of  this  section 
(computed  withont  regard  to  nte 
limitation  contained  in  paragraph  (d)  of 
this  section). 

(d)  Liwutation  on  cartyarers  where 
there  has  been  a  coosoBxiated  return 
change  of  ownership— {X)  General  role. 
Ine  aggregate  of  the  net  operating  losses 
attributable  to  oh)  members  of  the  group 
(as  defined  in  paragraph  (g)(3)  of 
{ 1.1502-1)  ariaing  in  taxable  years 
(consolidated  or  separate)  ending  on  the 
same  day  and  before  the  taxable  year  in 
which  a  consolidated  retam  change  of 
ownerahqi  (as  defined  in  paragrapii  (^ 
of  1 1.1S02-1)  occurred  that  ir 

(i)  Carried  to  taxable  years  ending 
before  January  29, 1991,  die  amtnmt  that 


may  be  included  under  paragraph  (b)  pf 
this  section  in  tfie  consolidated  net 
operating  loss  carryovers  to  a 
consolidated  return  year  of  the  groap 
shall  not  exceed  the  amount  determined 
under  paragraph  ^HZ)  of  this  section;  or 
(ii)  Carried  to  taxable  years  ending  on 
or  after  January  29, 1991,  the  amount 
that  may  be  included  under  S 1-1502- 
21(b)  in  the  net  operating  loss 
carryovers  to  a  consolidated  return  year 
of  the  group  shall  not  exceed  the  amount 
determined  under  paragraph  (d)(2)  of 
this  section. 


(g)  Effective  date — (1)  In  general.  This 
section  generally  applies  to  deductions 
and  losses  arising  in  taxable  years 
ending  before  January  29, 1991.  For  this 
purpose  a  net  operating  loss  deduction 
arises  in  the  year  from  which  it  is 
carried. 

(2)  SRLY UmitatioD.  If  a  corporation 
becaaw  a  member  (or  an  acquiaition 
was  nude)  before  January  29, 1901, 
paragraph  (c)  of  this  section  appbes 
with  respect  to  the  losses  or  deductions 
arising  in  SRLYs  (and  to  built-in 
deductions  treated  as  net  operating 
losses  subject  to  paragraph  (c)  of  this 
sectioo  under  ( 1.1502-lSA).  Section 
1.1502-21(c)  applies  in  the  case  of 
corporations  tluit  become  members  (and 
to  acquiaitions  made)  on  or  after  that 
date. 

(3)  CRCO  limitation.  Paragraph  (d)  of 
this  section  applies  with  respect  to 
consolidated  return  changes  of 
ownership  occurring  before  January  29, 
1991.  For  this  purpose.  1 1.15Q2-l(g)  is 
appiiad  by  treating  that  date  as  "the  end 
of  the  year  of  dmnge.** 

(4)  Old  section  992.  Paragraph  (e)  of 
this  section  applies  with  reelect  to 
transactions  to  which  old  section  382 
(defined  in  { 1.3a2-2T(fK21)]  applies. 

Par.  lOB.  The  amendments  to  §  1.1502- 
21,  as  contained  in  the  notice  of 
proposed  ruteiaking  pubhsfaed  on  July 
31, 1964  (49  FR  30528)  are  withdrawn. 

Par.  IOC  New  1 1 J502-21  is  added  to 
read  as  follows: 


{1.1501-21    MatupaiaWagl 

(a)  Consolidated  net  operatiag  loss 
deductitm.  The  consolidated  set 
operating  kies  deduction  (or  CNOL 
deduction)  for  any  conaolidated  return 
year  is  the  aggregate  of  the  net  operating 
loss  carryovers  and  carrybacks  to  tfie 
year.  The  net  operating  htas  carryovers 
and  carrybacks  consist  ot 

(1)  Any  CNOLs  (aa  defined  in 
paragraph  (e)  of  this  section)  of  the 
group:  siiid 

(2)  Any  net  operatiag  leases  of  the 
members  arising  h)  separate  return 
years. 
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(b)  Net  operating  Joss  carryovers  and 
carrybacks  to  coraolidated  return  and 
separate  return  years.  Nat  cqwratlBg 
losses  of  mambm  arising  duing  a 
consolidated  retain  year  are  taken  into 
account  in  detetminins  the  grtnip'a 
CNOL  under  paragrapli  (e)  of  this 
section  for  that  year.  Lossea  taken  faito 
account  in  determining  the  CNOL  may 
be  carried  to  other  taxable  years 
(whether  consolidated  or  separate)  only 
under  this  paragraph  (b). 

(1)  Carryovers  and  carrybacks 
generally.  The  net  operathig  loaa 
carryovers  and  carrybacks  to  a  taxable 
year  are  detennined  under  the  principles 
of  section  172  and  this  section.  Thus, 
losses  permitted  to  be  absorbed  in  a 
consolidated  return  year  generally  are 
absorbed  in  the  order  of  me  taxable 
years  in  which  they  were  sustained,  and 
losses  carried  from  taxable  years  ending 
on  the  same  date,  and  vduch  are 
available  to  ofbet  consolidated  taxable 
income  for  the  year,  generaUy  are 
absorbed  on  a  pro  rata  basis.  Additional 
rules  provided  under  the  Code  or 
regulations  (including  the  SRLY 
limitation  tmder  paragraph  (c)  of  this 
section)  must  also  be  taken  into  accotmt. 
See,  e.g.,  section  382(1)(2)(B). 

(2)  Carryovers  and  carrybadcs  of 
CNOLs  to  sepcuate  return  years— {\)  In 
general.  If  any  CNOL  that  is  attributaUe 
to  a  member  may  be  carried  to  a 
separate  return  year  of  the  member,  the 
amount  of  the  CNOL  that  is  attributable 
to  the  member  is  apportioned  to  the 
member  (apportioned  loss]  and  carried 
to  the  separate  return  year.  If  carried 
back  to  a  separate  return  year,  the 
apportioned  loss  may  not  be  carried 
back  to  an  equivalent,  or  earlier, 
consolidated  return  year  of  the  group;  if 
carried  over  to  a  separate  return  year, 
the  apportioned  loss  may  not  be  carried 
over  to  an  equivalent,  or  later, 
consolidated  return  year  of  the  group. 
For  rules  permitting  the  reattribution  of 
leases  of  a  subsidiary  to  the  common 
parent  when  loas  is  disallowed  on  the 
disposition  of  subsidiary  stock,  see 

i  1.150a-2D{g). 

(ii)  Special  rules— {A)  Year  of 
departure  from  group.  If  a  corporation 
ceases  to  be  a  member  during  a 
consolidated  return  year,  net  operating 
loss  carryovers  attributable  to  the 
corporation  are  first  carried  to  ttie 
consolidated  return  year,  and  only  the 
amotmt  so  attributable  that  is  not 
absorbed  by  the  group  in  that  year  is 
carried  to  the  corporation's  first 
separate  return  year. 

(B)  Offspring  rule.  In  the  case  of  a 
member  that  has  been  a  member 
continuously  since  its  organization,  the 
CNOL  attributable  to  the  member  ia 
included  in  the  carrybacks  to 


conaolidated  return  years  bafora  the 
member's  cxistance.  Sea  1 1.15«t-21(f) 
(relating  to  predacesaora  and 
succesaors).  If  the  fKN^  did  not  file  a 
conaolidated  ictvn  for  a  canybadi 
year,  the  loss  may  be  carried  bade  to  a 
separata  return  year  of  the  common 
parent  under  paragraph  (b)(2Xi)  of  thia 
section,  but  only  if  the  common  parent 
was  not  a  member  oi  a  different 
conaolidated  groiq)  or  of  an  affiliated 
group  filing  separate  retuma  for  the  year 
to  which  the  loss  is  carried  or  any 
subsequent  year  in  the  carryfoaclr 
period  Following  an  acquisition 
described  in  S  1.1502-75(d]  (2)  or  (3). 
references  to  the  common  parent  are  to 
the  corporation  that  was  the  comnum 
parent  immediately  before  tba 
acquisition. 

(iii)  Equivalent  years.  Taxable  years 
are  equivalent  if  they  bear  the  same 
numerical  relationship  to  the 
consolidated  return  year  in  which  a 
CNOL  arises,  counting  forward  or 
backward  from  the  year  of  the  loss.  For 
example,  in  the  case  of  a  member's  third 
taxable  year  (which  was  a  separate 
return  year]  that  preceded  the 
consolidated  return  year  in  which  the 
loss  arose,  the  equivalent  year  is  the 
third  consolidated  return  year  preceding 
the  consolidated  return  year  in  which 
the  loss  arose.  See  paragraph  (b)(3](ii]  of 
this  section  for  certain  short  taxable 
years  not  taken  in  to  account  in  making 
this  determinatioiL 

(iv)  Amount  of  CNOL  attributable  to  a 
member.  The  amount  of  a  CNOL  ttiat  is 
attributable  to  a  member  is  determined 
by  a  fraction  the  numerator  of  which  is 
the  separate  net  operating  loss  of  the 
member  for  the  year  of  the  loss  and  the 
denominator  of  which  is  the  simi  of  the 
separate  net  operating  losses  for  that 
year  of  all  members  having  sudi  losses. 
For  this  purpose,  the  separate  net 
operating  loss  of  a  member  is 
determined  by  computing  the  CNOL  by 
taking  in  to  account  only  the  member's 
items  of  income,  gain,  deduction,  and 
loss,  including  the  member's  losses  and 
deductions  actually  absorbed  by  the 
group  in  the  taxable  year  (whether  or 
not  absorbed  by  the  member). 

(v)  Examples.  For  purposes  of  the 
examples  in  this  section,  unless 
otherwise  stated,  all  groups  file 
consolidated  returns,  all  corporations 
have  calendar  taxable  years,  the  facts 
set  forth  the  only  corporate  activity, 
value  means  fair  market  value  and  the 
adjusted  basis  of  each  asset  equals  its 
value,  all  transactions  are  with 
unrelated  ];>ersons.  and  the  application 
of  any  limitation  or  thrediold  under 
section  382  is  disregarded.  The 
principles  of  this  paragraph  (b)(2)  are 
illustrated  by  the  following  exan^ilea: 


Example  1.  Offtprkig  ruk.  (a)  P  was 
fonned  at  die  begtaoi^  of  Year  1  and  filed  e 
separata  retaiB.  P  fanned  8  on  March  15  of 
Year  2.  and  P  and  S  filed  consolidated 
returns.  P  pnrdiased  aO  the  stock  of  T  at  the 
beginning  of  Year  S,  and  T  became  a  member 
of  the  Pgronp.  T  had  been  fonaed  in  Year  2 
and  filed  a  sqwrste  return  for  that  year.  P.  S. 
and  T,  sustafawd  a  tl.100  CNOL  in  Year  S 
and,  under  peragreirii  (bH2Kiv)  of  diis 
section,  ae  loea  is  attribotaUe  $200  to  P  $300 
toS,aodfBOOtoT. 

(b)  or  dw  $1400  CNOL  to  Year  3,  die  $500 
amoant  of  Oe  CNOL  that  is  attributable  to  P 
and  S  ($2aO^$S00)  may  be  carried  to  Ps 
separate  return  in  Year  1.  Even  thoufl^  S  was 
not  to  existence  to  Year  1,  tlie  $300  amount  of 
the  CNOL  athributoble  to  S  may  be  carried 
back  to  Fs  separate  return  to  Year  1  because 
S  (unlike  T)  has  been  a  meint>er  of  the  P 
group  since  its  organization  and  P  is  a 
qualified  parent  under  paragraph  (b)(2)(ii)(B] 
of  tliis  sectiao.  To  the  extent  not  absoibed  to 
that  year,  the  loss  may  then  be  carried  to  the 
P  group's  return  to  Year  2.  The  $aoo  amotmt 
of  the  CNOL  atuibnteble  to  T  is  a  net 
operating  loea  carryback  to  Ts  separate 
return  to  Year  2. 

Example  2.  Departing  memben.  (a)  The 
facts  are  the  same  aa  to  Example  1.  to 
addition,  on  Jane  15  of  Year  4,  P  sells  all  the 
stock  of  T,  P  and  S  file  a  consolidated  retom 
for  Year  4  (which  includes  the  tocome  of  T 
throu^  June  15).  and  T  files  a  separate  return 
for  the  period  &t>m  June  16  through  December 
31. 

(b)  The  $600  amount  of  the  CNOL  to  Year  3 
that  is  attributable  to  T  is  apportioned  to  T 
and  carried  back  to  its  separate  return  to 
Year  2.  To  tlie  extent  the  apportioned  loss  is 
not  absorbed  to  Ts  separate  return  to  Yeer  2, 
it  must  first  ba  carried  to  tlie  consolidated 
return  to  Year  4  before  being  carried  to  Ts 
separate  retnm  to  Year  4.  Any  portian  of  tlie 
loss  not  absoriied  to  Ts  Year  2  or  to  the  P 
group's  Year  4  is  then  carried  to  Ts  separate 
return  to  Year  4. 

(3)  Special  rules— (\)  Election  to 
relinquish  carryback  A  group  may 
make  an  irrevocable  election  under 
section  172(b)(3)  to  relinquish  the  entire 
carryback  period  with  respect  to  a 
CNOL  for  any  consolidated  return  year. 
The  election  may  not  be  made 
separately  for  any  member  (whether  or 
not  it  remains  a  member),  and  must  be 
made  in  a  separate  statement  entitled 
'THIS  IS  AN  ELECTION  UNDER 
SECTION  1.1502-21(b)(3)(i)  TO  WAIVE 
THE  ENTIRE  CARRYBACK  PERIOD 
PURSUANT  TO  ACTION  172(b)(3) 
FOR  THE  [insert  consolidated  return 
year]  CNOLs  OF  THE  CONSOLIDATED 
GROUP  OF  WHICH  (insert  name  and 
en^)loyer  identification  number  of 
common  parent]  IS  THE  COMMON 
PARENT."  The  statement  must  be 
signed  by  the  common  parent  and  filed 
with  the  group's  income  tax  return  for 
the  consolidated  return  year  in  which 
the  loss  arises. 
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(ii)  Short  yaan  in  connaction  with 
tnuuactions  to  which  $ection  381(aJ 
appliat.  If  ■  member  distributes  or 
transfers  assets  to  a  corporation  that  is 
a  member  immediately  after  the 
distribution  or  transfer  in  a  transaction 
to  which  section  381(a)  applies,  the 
transaction  does  not  cause  the 
distributor  or  transferor  to  have  a  short 
year  within  the  consolidated  return  year 
of  the  group  in  which  the  transaction 
occurred  that  is  counted  as  a  separate 
year  for  purposes  of  determining  the 
years  to  which  a  net  operating  loss  may 
be  carried, 
(iii)  Special  status  hsses.  [Reserved] 
(c)  Limitations  on  net  operating  loss 
carryovers  and  carrybacks  from 
separate  return  limitation  years — (1) 
SRLY limitation— {I]  General  rule.  The 
aggregate  of  the  net  operating  loss 
carryovers  and  carrybacks  oi  a  member 
arising  [os  treated  as  arising)  in  SRLYs 
that  are  included  in  the  CNOL 
deductions  for  all  consolidated  return 
years  of  the  group  under  paragraph  (a) 
of  this  section  may  not  exceed  the 
aggregate  of  the  consolidated  taxable 
income  for  all  consolidated  return  years 
of  the  group  determined  by  taking  into 
account  only  the  member's  items  of 
income,  gain,  deduction,  and  loss.  For 
this  purpose: 

(A)  CNOL  deductions  are  not  taken 
into  account  in  detennining 
consolidated  taxable  income; 

(B)  Consolidated  taxable  income  is 
reduced  by  the  member's  losses  and 
deductions  (including  capital  losses) 
actually  absorbed  by  the  group  in 
consolidated  return  years  (whether  or 
not  absorbed  by  the  member); 

(C)  In  computing  amounts  included 
under  paragraph  (a)  of  this  section  in 
consolidated  taxable  income,  the 
consolidated  return  years  of  the  group 


taken  into  account  are  only  those  years, 
including  the  year  to  which  the  loss  is 
carried,  that  the  member  has  been 
continuously  included  in  the  group's 
consolidated  return,  but  the  years  taken 
into  account  do  not  include: 

(7)  With  respect  to  carryovers,  any 
years  ending  after  the  year  to  which  the 
loss  is  carried:  and 

(2)  With  respect  to  carrybacks,  any 
years  ending  after  the  year  in  which  the 
loss  arose;  and 

(D)  The  treatment  under  i  1.1502-lS  of 
recognized  built-in  loss  as  a 
hypothetical  net  operating  loss 
canyover  in  the  year  recognized  is 
solely  for  purposes  of  determining  the 
limitation  under  this  paragraph  (c)  with 
respect  to  the  loss  in  that  year  and  not 
for  any  other  purpose  (thus,  for  purposes 
of  determining  consolidated  taxable 
income  for  any  other  losses,  recognized 
built-in  loss  allowed  under  this  section 
in  the  year  it  arises  is  taken  into 
account). 

(ii)  Losses  treated  as  arising  in 
SRLYs,  If  a  net  operating  loss  carryover 
or  carryback  did  not  arise  in  a  SRLY  but 
is  attributable  to  a  built-in  loss  (as 
defined  under  S  1.1502-15),  the 
carryover  or  carryback  is  treated  for 
purposes  of  this  paragraph  (c)  as  arising 
in  a  SRLY  if  the  built-in  loss  was  not 
allowed,  after  application  of  the  SRLY 
limitation,  in  the  year  it  arose.  For  an 
illustration,  see  Example  5  in  1 1.1502- 
15(d). 

(iii)  Examples.  The  principles  of  this 
paragraph  (c)(1)  are  illustrated  by  the 
following  examples: 

Example  1.  Cumulative  determination  of 
SRLY  limitation,  (a)  In  Year  1,  individual  A 
forms  T  and  T  atutaina  a  tlOO  net  operating 
loM  ttiat  it  carried  forward.  P  buys  all  the 
stock  of  Tat  the  beginning  of  Year  2.  and  T 
becomes  a  member  of  the  P  group.  The  P 


group  has  tSOO  of  consoUdattd  taxable 
income  in  Year  2  (computed  without  regard  to 
the  CNOL  deduction).  Buch  consolidated 
taxable  income  would  be  $70  if  determined 
by  taking  into  account  only  Ts  items. 

(b)  Ts  tlOO  net  operating  loss  carryover 
from  Year  1  arose  in  a  SRLY.  See  i  1.1S02- 
l(f)(2}(iii)-  Thus,  the  tlOO  net  operating  loss 
carryover  is  subject  to  the  SRLY  limitation  in 
paragraph  (c)(1)  of  this  section.  The  SRLY 
limitation  for  Year  2  is  consolidated  taxable 
income  determined  by  taking  into  account 
only  Ts  items.  Thus  $70  of  the  loss  is 
included  under  paragraph  (^\  of  this  section 
in  the  P  group's  CNOL  deduction  for  Year  2. 

(c)  The  facts  are  the  same  as  in  (a),  except 
that  such  consolidated  taxable  income 
(computed  without  regard  to  the  CNOL 
deduction  and  by  taking  into  account  only  Ts 
items)  is  a  loss  of  $370  (or  a  CNOL).  Ts  $100 
net  operating  loss  carryover  from  Year  1  is 
not  allowed  under  the  SRLY  limitation  in 
Year  2.  Moreover,  if  consolidated  taxable 
income  (computed  without  regard  to  the 
CNOL  and  by  taking  into  accoimt  only  Ts 
items)  did  not  exceed  $370  in  Year  3.  the 
carryover  would  still  be  restricted  under 

i  1.1502-21  (c)  in  Year  3.  because  the 
aggregate  consolidated  taxable  income  for  all 
consolidated  return  years  of  the  group 
computed  by  taking  into  account  only  Ts 
items  would  not  be  a  positive  amount 

Example  2.  Net  operating  loss  carryoven. 
(a)  In  Year  1.  individual  A  forms  P  and  P 
sustains  a  $40  net  operating  loss  that  is 
carried  forward.  P  has  no  income  in  Year  2. 
Unrelated  corporation  T  sustains  a  net 
operating  loss  of  $50  in  Year  2  that  is  carried 
forward.  P  buys  the  stock  of  T  during  Year  3, 
but  T  is  not  a  member  of  the  P  group  for  «ach 
day  of  the  year.  P  and  T  fiiaseparate  returns 
and  sustain  net  operating  losses  of  $120  and 
$ea  respectively,  for  Year  3.  The  P  group  files 
consolidated  returns  beginning  in  Year  4. 
During  Year  4.  the  P  group  has  $160  of 
consolidated  taxable  income  (computed 
%vithout  regard  to  the  CNOL  deduction).  Such 
consolidated  taxable  income  would  be  $70  if 
determined  by  taking  into  account  only  Ts 
items,  llese  results  are  summarized  as 
follows: 


Sepaiale 
yearl 

yeara 

Segyale/ 
yaar3 

ConsoMal- 
ady<Mr4 

p                                            

«40) 
0 

to 

(50) 

«(120) 
(W) 

$80 

T 

70 

'^                                                                                               ,                                                                              , 

$160 

(b)  Fs  Year  t  Year  2.  and  Year  3  are  not 
SRLYs  with  respect  to  the  P  group.  See 
I  l.lSCB-l(fK2Ni)-  Thus.  Fs  $40  net  operating 
loos  aridng  in  Year  1  and  $120  net  operating 
loss  arising  in  Year  3  are  not  sub(ect  to  the 
SRLY  limitation  under  paragraph  (c)  of  this 
section.  Under  the  principles  of  section  172. 
paragraph  (b)  of  this  section  requires  that  the 
loos  arising  in  Year  1  be  die  first  loss 
absorbed  by  the  P  group  in  Year  4. 
Abaoiptiaa  of  Uiis  loos  leaves  $120  of 
coasoUdated  taxable  income  available  for 
offset  by  odier  loss  carryovers. 


(c)Ts  Year  2  and  Year  3  are  SRLYs  with 
respect  to  the  P  group.  See  1 1.1502-1  (f)(2)(ii). 
Thus.  Ts  $50  net  operating  loss  arising  in 
Year  2  and  $60  net  operating  loss  arising  in 
Year  3  are  subject  to  the  SRLY  limitation. 
Under  paragraph  (c)(1)  of  this  section,  the 
SRLY  hmltation  for  Year  4  is  $7a  and  under 
paragraph  (b)  of  this  section.  Ts  $S0  loss 
from  Year  2  must  be  included  under 
paragraph  (a)  of  this  section  In  the  P  group's 
CNOL  deduction  for  Year  4.  The  absorption 
of  this  loss  leaves  $70  of  consolidated  taxable 
income  available  for  offset  by  other  loss 


carryovers,  and  die  SRLY  limitation  is 
reduced  to  $20  ($70  of  initial  SRLY  limitation, 
reduced  by  the  $50  net  operating  loss  already 
included  in  the  CNOL  deductions  under 
paragraph  (a)  of  this  section). 

(d)  P  and  T  each  carry  over  net  operating 
losses  to  Year  4  from  a  taxable  year  ending 
on  the  same  date  (Year  3).  The  losses  carried 
over  from  Year  3  total  $180.  Under  paragraph 
(b)  of  this  section,  the  losses  carried  over 
from  Year  3  are  absorl>ed  on  a  pro  rata  basis, 
even  though  one  arises  in  a  SRLY  and  the 
oUier  does  not  However,  because  Ts  $60  net 
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operating  loss  arising  in  Year  9  is  subject  to  a 
$20  SRLY  limitation,  the  abeoipiion  of  Year  3 
losses  is  as  follows: 

Amount  of  Fs  Year  3  fosses  absorbed  >■ 

$120/($1»  -t-  $»)  X  $70  -  $60 
AraouH  of  Ts  Year  3  fosses  absorbed  >  $20/ 

($UO  +  $ZO)x$7D-$10. 
The  absorption  of  diis  $10  of  loss  further 
reduces  Ts  SRLY  limitation  to  $10  ($70  of 
hiitial  SRLY  limitation,  rednced  Iqr  the  $60 
net  operating  foss  abvady  fatduded  in  die 
CNCH.  dednctioRS  in  Year  4  under  paragraph 
(a)  of  diit  section). 

(c)  Fs  reroainii^;  $60  of  net  operating  loss  is 
carried  over  to  Year  5.  If  T  has  no  fuller 
items  of  income,  gain,  deduction,  or  lose, 
during  Year  S,  Ts  ramaiaing  $50  of  net 
operating  loos  is  also  carried  over  to  Year  S 
and  is  subject  to  dw  $10  SRLY  hmitatfon  for 
that  year.  Consequendy.  in  the  absence  <rf 
further  items,  up  to  $10  of  Ts  $60  net 
operating  foss  canyover  may  offset  the 
consolidatad  taxable  income  of  the  P  ponp 
for  that  year. 

Exanph  3.  Net  operating  iota  carrybacks. 
(a)  P  owns  all  of  dw  stock  of  S  and  T.  The 
memben  of  the  P  group  contribute  the 
foDowing  to  the  consolidated  taxable  inconw 
of  the  P  groiq>  for  Yean  1. 2,  and  3: 


Ye«1 

Yew  2 
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p ....    

$100 
20 
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$150 

$80 

$80 

$300 

P  sells  all  of  the  Stock  of  T  to  individual  A  at 
die  beginning  of  Year  4.  For  its  Year  4 
separate  return  year.  Thas  a  set  opsnting 
foes  of  $30. 

(b)  Ts  Year  4  is  a  SRLY  widi  reqwct  to  dM 
P  roup.  See  i  1.1503-1(1X1).  Ts  $30  net 
operating  foss  canybadi  to  the  P  group  liaai 
Year  4  is  not  alfowed  under  i  l.lS0»-21(c)  to 
be  included  ia  the  CNOL  deductfoa  ander 
paragraph  (a)  of  this  section  for  Ysar  1, 2.  or 
3,  because  die  P  group's  oonaolidatad  taxaUa 
income  would  not  be  a  poeitive  aoiouBt  if 
determined  by  taking  iiUo  acooaat  only  Ta 
items  for  aU  coooolidatad  return  yean 
duough  Year  4  (widumt  regard  to  the  $30  net 
operating  foss).  However,  the  $30  foss  is 
carried  forward  to  Ts  Year  6  and  sacceeding 
taxable  yean  as  provided  under  the  Code. 

Example  4.  Computation  of  SRLY 
limitation  for  recognized  built-in  losses 
treated  as  net  operating  loss  carryovers,  (a) 
In  Year  1.  individual  A  forms  T  by 
contributing  $300  and  T  sustains  a  $100  net 
operating  loss.  During  Year  2,  Ts  assets 
decUne  in  value  by  $10a  At  the  begiiming  of 
Year  3.  Pbuys  all  Ae  stodc  of  Tfor  $10a  and 
T  becomes  a  member  of  Ae  P  group.  At  the 
time  of  the  acquisition.  T  has  a  $100  net 
unreaHzed  built-in  loss,  v^hich  meets  the 
uireskold  requirements  of  section  $82 
(h)(3)(B).  During  Year  3.  T  recognizes  its 
uravalized  foes  as  a  $100  ordhiary  loss.  The 
memben  of  die  P  group  ooBtrfbate  die 
foOowing  to  the  consolidated  taxaUe  incoow 
of  fte  Pgrotqi  (computed  without  regard  to 
Ts  reoognitfon  of  ite  unrealized  foss  and  any 
CNOL  deduction  onder  1 1.150»-21)  for  Yean 
3  and  4: 


Yo«3 

Year  4 

Total 

PgRX«>(NNhoulT) 

T ,.,.. 

$100 
60 

$100 
40 

$200 

too 

cn 

$160 

$140 

$300. 

(b)  Under  1 1.150S-18(a).  Ts  $180  of 
ordinary  loss  in  Year  9  constitotes  a 
recognised  built-in  loos  that  is  sobject  to  die 
SRLY  limitatioa  onder  |  lS0»-21(c).  Tiw 
amoont  of  the  limitation  is  dotormined  by 
treating  tlw  deduction  as  a  net  opsnting  foss 
carryovw  i^ooi  a  SRLY.  The  recoipiized  bailt- 
in  loss  is  diersfon  subject  to  a  $60  SRLY 
limitation  far  Year  3.  llie  recognized  baih-in 
loss  is  treated  as  a  net  eperatiag  foes 
carryover  solely  for  porposea  of  determining 
the  extent  to  v^icfa  the  foss  is  not  alfowed  by 
reasoa  of  die  SRLY  limitation,  and  for  aO 
odier  purposes  dw  foao  reaaaina  a  foss  arising 
in  Year  9.  Cooseqaently,  under  paragrqih  (b) 
of  this  soctioB.  the  $60  alfowed  aader  die 
SRLY  limitation  is  abeorbed  by  die  P  group 
before  Ts  $100  net  operating  loos  carryover 
from  Year  1  is  taken  into  acooaat 

(c)  Under  i  l.lS(e-15(a),  die  $40  balance 
of  die  recognised  bnih-in  loss  that  is  not 
alfowed  in  Year  3  because  of  dw  SRLY 
limitatton  is  treated  as  a  $40  net  operating 
loss  arisii«  hi  Year  3  dwt  is  subjoct  to  dw 
SRLY  limitaUoo  because  aoder  |  U50$- 
21(cMlHii).  Year  3  is  treated  as  a  SRLY,  and  is 
canied  to  other  yean  in  accordaooe  with  the 
rules  of  paragraph  (b)  of  this  section.  The 
SRLY  limitation  ibr  Year  4  is  die  $40  excess 
of  Ts  consolidated  taxaUe  income  far  aU 
consolidated  ratora  yean  through  Year  4, 
over  Ts  net  operating  fosses  arising  in  SRLYs 
diat  are  included  ia  Oe  CNOLdoduction 
under  par8g^^lh  (a)  of  this  section  for  all 
consolidatad  retara  yean  through  Year  4.  For 
this  purpose,  the  coasolidatsd  taxaUe  incoow 
U  $40  (die  sum  of  $60  in  Year  3  rodaoed  by 
die  $80  built-in  foss  alfowed  in  that  year,  plus 
$40  ia  Year  4),  while  die  anouat  iachided  in 
the  CNC^  d«]uctions  under  paragraph  (a)  of 
this  section  is  $0. 

(d)  Under  paragraph  (c)  of  diis  sectioa  $40 
of  Ts  $100  net  operating  foes  canyover  from 
Year  1  is  inchided  ia  the  CNOL  deduction 
under  paragraph  (a)  of  this  section  in  Year  4. 

(2)  SRLYsabgroap  Umitatkm.  Id  the 
case  of  a  net  operating  loss  carryover  or 
carryback  for  wddch  Aere  is  a  SRLY 
subgroup,  the  principles  of  paragraph 
(cKl)  of  this  section  apply  to  the  SRLT 
sub^tHip,  and  not  separately  to  its 
members.  Thus,  the  contribution  to 
consolidated  taxable  Income  and  the  net 
operating  lots  carryovers  and 
carrsfbadcs  arising  (or  treated  as  arising) 
in  aiLYs  that  are  included  in  the  CtVyL 
deductions  for  all  consc^ated  return 
years  of  the  group  under  paragraph  (a) 
of  this  section  are  based  on  the 
aggregate  amounts  for  the  members  of 
the  SRLY  subgroup.  A  SRLY  subgroup 
may  exist  (Mily  with  respect  to  e 
carryover  or  carryback  arising  in  a  year 
that  is  not  a  SRLY  (and  is  not  treated  as 
a  SRLY  under  paragraph  (cKlHii)  of  due 
section)  with  respect  to  another  group 


(the  former  group),  whether  or  not  the 
group  is  a  consolidated  group  A 
separate  SRLY  subgroup  is  detetnuned 
for  each  such  carryover  or  carryback.  A 
consolidated  group  may  include  more 
than  one  SRLY  subgroup  and  a  member 
may  be  a  member  of  more  dian  one 
SRLY  subgroup.  Solely  for  purposes  of 
determining  die  members  of  a  SRLY 
subgroup  with  respect  to  a  loss: 

(i)  Carryoven.  la  die  case  of  a 
carryover,  the  SRLY  subgroup  is 
composed  of  die  member  carrying  over 
the  loss  (loss  member)  and  each  other 
member  that  was  a  member  of  die 
former  group  and  that  has  been 
continuously  affiliated  with  the  loss 
member  since  ceasing  to  be  a  member  of 
the  former  group  and  until  the  beginning 
of  the  year  to  wddch  the  loss  is  carried. 

(ii)  Carrybacks.  In  the  case  of  a 
canyback.  the  SRLY  subgroup  is 
composed  of  the  member  carrying  back 
the  loss  (loss  member)  and  each  other 
member  that  is  a  member  of  the  group 
from  which  the  loss  is  carried  back  and 
that  has  been  continuously  affihated 
with  the  loss  member  from  the  year  to 
which  the  loss  is  carried  through  the 
year  in  which  tfie  loss  arises. 

(iii)  Built-in  losses.  For  purposes  of 
applying  the  principles  of  paragraphs 
(c)(2)  (i)  and  (ii)  of  this  section  in  the 
case  of  a  carryover  or  carryback  that  is. 
under  peragrai^  (cHl)(ii]  of  this  sectioa, 
treated  as  arising  in  a  SRLY  with  respect 
to  the  group  in  iddcfa  the  loss  arises,  die 
loss  is  treated  as  arising  in  a  year  that  is 
not  a  SRLY  with  respect  to  each  other 
member  of  the  group  in  which  the  loss  is 
recognized  that  has  been  continnonsly 
affiliated  with  the  nmnber  recognizing 
the  built-in  loss  (the  loss  member): 

(A)  From  the  beginning  of  a  60 
consecutive  mondi  period  ending 
immediately  before  the  members 
became  members  of  the  group  in  which 
the  loss  is  recognized; 

(B)  Until  the  beginning  of  die  year  in 
which  the  loss  is  recognized. 

(iv)  Principal  purpose  of  avoiding  or 
increasing  a  SRLY  limitation.  TTie 
members  composing  a  SRLY  subgroup 
are  not  treated  as  a  SRLY  subgroup  if 
any  of  them  is  formed,  acquired,  or 
availed  of  with  a  principal  purpose  of 
avoiding  the  application  ot  or 
increasing  any  limitation  under,  this 
paragraph  (c).  Any  member  excluded 
from  a  SRLY  subgroup,  if  excluded  with 
a  principal  purpose  of  so  avoiding  or 
increasing  any  SRLY  limitatioa  is 
treated  aa  included  in  the  SRLY 
sub^oup. 

(v)  Coordination  with  other 
limitations.  This  paragraph  (c)(2)  does 
not  allow  a  net  operating  loss  to  offset 
income  to  the  extent  inconsistent  with 
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other  liaHstiona  or  rettrictions  on  the 
use  of  losses,  such  as  a  limitation  based 
on  the  nature  or  activities  of  members. 
For  example,  any  dual  consolidated  loss 
may  not  reduce  the  taxable  income  to  an 
extent  greater  than  that  allowed  under 
section  lS03(d)  and  §  1.1503-2T.See 
also  i  l.lS02-«7(q)  (relating  to 
preemption  of  rules  for  life-nonllfe 
groups). 

(vi)  Anti-duplication.  If  the  same  item 
of  income  or  deduction  could  be  taken 
into  account  more  than  once  in 
determining  a  limitation  under  this 
paragraph  (c),  or  in  a  manner 
inconsistent  with  any  other  provision  of 
the  Code  or  regulations  incorporating 
this  paragraph  (c),  the  item  of  income  or 
deduction  is  taken  into  account  only 
once  and  in  such  manner  that  losses  are 
absorbed  in  accordance  with  the 
ordering  rules  in  paragraph  (b)  of  this 
section  and  the  underlying  purposes  of 
this  section. 

(vii)  Examples.  The  principles  of  this 
paragraph  (c)(2)  are  illustrated  by  the 
foUowii^  examples: 

Example  1.  Memben  of  SRLY $ubgroup$. 
(a)  During  Year  1.  P  nisUiiu  a  $50  net 
operating  loss.  At  the  iMginning  of  Year  2,  P 
buys  all  the  ttock  of  S  at  a  time  when  the 
aggregate  bads  of  St  asaets  exceeds  their 
aggregate  value  by  170  (aa  determined  under 
i  1.1S(»-1S).  At  the  beginning  of  Year  3,  P 
buys  all  the  stock  of  T,  T  hat  a  M)  net 
operating  kna  carryover  at  the  time  of  the 
acquisitioo.  and  T  become*  a  member  of  the 
P  group.  During  Year  4.  S  forms  Si  and  T 
forma  Tl,  and  Si  and  Tl  become  members  of 
the  P  group.  M  is  the  common  parent  of 
another  poop.  During  Year  7,  M  acquires  all 
of  the  stock  of  P.  and  the  former  members  of 
the  P  group  become  members  of  the  M  group 
for  die  balance  of  Year  7.  The  S90  and  M) 
kwa  carryovers  of  P  and  T  are  carried  to  Year 
7  of  the  M  group,  and  die  value  and  basis  of 
S'B  asaets  do  not  change  after  it  become  a 
member  of  tlie  former  P  group. 

(b)  Under  paragraph  (c)(2)  of  this  section,  a 
separate  SRLY  subgroup  is  determined  with 
respect  to  each  lose  carryover  and  recognized 
built-in  kMa.  P's  tSO  kMS  carryover  is  not 
treated  as  ariaing  in  a  SRLY  with  respect  to 
the  Ppoup  but  is  treated  as  arising  in  a  SRLY 
widi  respect  to  the  M  group.  See  i  1.1502-l(f). 
Consequently,  die  carryover  is  not  subject  to 
limiUtion  under  paragraph  (c)  of  this  section 
in  the  Pgroup,  but  is  subject  to  die  limitation 
in  die  M  group.  For  Year  7  in  die  M  group,  die 
carryover  is  subject  to  the  SRLY  subgroup 
limitation  under  parapaph  (c)(2)  of  diis 
section  because  it  arose  in  a  year  diat  was 
not  s  SRLY  wldi  respect  to  die  former  P 
RTOup.  S.  T.  Si.  snd  Tl  were  members  of  die 
former  P  group,  and  P  has  been  continuously 
affiliated  widi  diese  corporations  since 
oeasing  to  be  a  memlier  of  the  former  P  group. 
ConsequenUy.  P.  S.  T,  Si,  and  Tl  are  die 
members  of  Fs  SRLY  subgroup  wldi  respect 
to  the  carryover  to  Year  7  in  the  M  group. 

(c)  In  dw  P  group.  S's  STO  unrealized  loss,  if 
recognized  tvidiin  the  5  year  recognition 
period  after  S  becomes  a  member  of  the  P 


group,  is  subject  to  limitsUon  under 
paragraph  (c)  of  this  section.  See  i  1.1S02-1S 
and  paragraph  (c)(l)(ii)  of  this  section. 
Because  S  was  not  continuously  affiliated 
with  P.  T.  or  Tl  for  60  months  prior  to  joining 
the  P  group,  these  corporations  cannot  lie 
included  in  a  SRLY  subgroup  with  respect  to 
8»  unrealised  loss  in  the  P  group.  See 
paragraph  (c)(2)(iii)  of  this  section.  As  a 
successor  to  S,  Si  is  included  in  a  SRLY 
subgroup  with  S  in  the  P  group;  however, 
because  S  did  not  cease  to  exist  Si's 
contrilHition  to  consolidated  taxable  Income 
may  not  be  used  to  increase  the  consolidated 
taxable  income  of  the  P  group  that  may  be 
offset  by  die  recognized  built-in  loss.  See 
paragraph  (f)  of  this  section.  In  the  M  group, 
S's  IPO  unrealized  loss,  if  recognized  within 
the  Syear  recognition  period  after  S  becomes 
a  member  of  the  M  group,  is  subject  to 
limitation  under  paragraph  (c)  of  this  section. 
Prior  to  becoming  a  member  of  the  M  group,  S 
has  been  continuously  afniiated  with  P  (but 
not  T  or  Tl)  for  BO  months  and  Si  has 
remained  conitnuously  affiliated  with  S. 
Consequendy.  in  Year  7,  S.  Si,  and  P 
compose  a  SRLY  subgroup  in  the  M  group 
tvith  respect  to  S's  unrealized  loss,  but  Si's 
contribution  to  consolidated  taxable  income 
may  not  be  used  to  increase  the  consolidated 
taxable  income  of  the  M  group  that  may  be 
offset  by  the  recognized  built-in  loss. 

(d)  In  the  P  group.  Ts  $00  loss  carryover 
arose  in  s  SRLY  and  is  subject  to  limitation 
under  paragraph  (c)  of  this  section.  P,  S,  and 
Si  were  not  members  of  the  group  in  which 
Ts  loss  arose  and  cannot  be  members  of  s 
SRLY  subgroup  with  respect  to  the  carryover 
in  die  P  group.  See  paragraph  (c)(2)(i)  of  this 
section.  As  s  successor  to  T,  Tl  is  included  in 
a  SRLY  subgroup  with  T  in  the  P  group; 
however,  because  T  did  not  cease  to  exist, 
Tl's  contribution  to  consolidated  taxable 
income  may  not  be  used  to  increase  the 
consolidated  taxable  income  of  the  P  group 
that  may  be  offset  by  the  carryover.  In  the  M 
group,  Ts  tao  loss  carryover  arose  in  a  SRLY 
and  is  subject  to  limitation  under  paragraph 
(c)  of  this  section.  T  and  Tl  remain  die  only 
members  of  a  SRLY  subgroup  with  respect  to 
the  carryover,  but  Tl's  contribution  to 
consolidated  taxable  income  may  not  be  used 
to  increase  consolidated  taxable  income  of 
the  M  group  that  may  be  ofbet  by  the 
carryover. 

Example  2.  Computation  of  SRLY  subgroup 
limitation,  (a)  Individual  A  forms  S. 
Individual  B  forms  T.  In  Year  2.  P  buys  all  die 
stock  of  S  and  T  from  A  and  B,  and  S  and  T 
become  members  of  the  P  group.  For  Year  3, 
the  P  group  has  a  $45  CNOL,  which  is 
sitribatabie  to  P.  and  which  P  carries 
forward.  M  is  the  common  parent  of  another 
group.  At  die  beginning  of  Year  4.  M  acquires 
sll  of  the  stock  of  P  and  dw  former  members 
of  die  P  group  become  members  of  die  M 
group. 

(b)  P's  jrear  to  which  die  loss  is 
attributable.  Year  3,  is  a  SRLY  with  respect  to 
die  M  group.  See  i  1.180Z-l(f)(l).  However,  P. 
S,  and  T  compose  s  9U.Y  sul^up  with 
respect  to  the  Year  3  loss  under  paragraph 
(c)(2)(i)  of  diis  section  because  Year  3  is  not  a 
SRLY  (and  is  not  treated  as  s  SRLY  under 
paragraph  (c)(l)(ii)  of  diis  section)  widi 
respect  to  the  P  group.  P's  loss  is  carried  over 


to  the  M  group's  Year  4  and  is  therefore 
subject  to  the  SRLY  subgroup  limitation  in 
paragraph  (c)(2]  of  this  section. 

(c)  In  Year  4,  the  M  group  has  $10  of 
consolidated  taxable  income  (computed 
without  regard  to  the  CNOL  deduction  for 
Year  4).  However,  such  consolidated  taxable 
Income  would  be  $45  if  determined  by  talcing 
into  account  only  die  items  of  P,  S,  and  T,  the 
members  included  in  the  SRLY  subgroup  with 
respect  to  P's  loss  carryover.  Therefore,  the 
SRLY  subgroup  limitation  under  paragraph 
(c)(2)  of  this  section  with  respect  to  P's  net 
operating  loss  carryover  from  Year  3  is  $45. 
Because  the  M  group  has  only  $10  of 
consolidated  taxable  income  in  Year  4, 
however,  only  $10  of  Fs  net  operating  loss 
carryover  is  included  in  the  CNOL  deduction 
under  paragraph  (a)  of  this  section  in  Year  4. 

(d)  In  Year  5,  the  M  group  has  $100  of 
consolidated  taxable  income  (computed 
without  regard  to  the  CNOL  deduction  for 
Year  5).  Neidier  P,  S,  nor  T  has  any  items  of 
income,  gain,  deduction,  or  loss,  in  Year  5. 
Although  the  members  of  the  SRLY  subgroup 
do  not  contribute  to  the  $100  of  consolidated 
taxable  income  in  Year  5,  the  SRLY  subgr  ^up 
Umitation  for  Year  5  is  $35  (die  sum  of  SRLY 
subgroup  consolidated  taxable  income  of  $45 
and  $0  in  Year  5,  less  the  $10  net  operating 
loss  carrryover  included  in  the  CNOL 
deduction  under  paragraph  (a)  of  diis  section 
in  Year  4).  Therefore,  $35  of  Fs  net  operating 
loss  carryover  is  included  in  the  CNOL 
deduction  under  paragraph  (a)  of  this  section 
in  Year  5. 

Example  3.  Inclusion  in  more  than  one 
SRLY  subgroup,  (a)  At  the  beginning  of  Year 
1,  S  buys  all  the  stock  of  T,  and  T  becomes  a 
member  of  the  S  group.  For  Year  1,  the  S 
group  has  a  CNOL  of  $10,  all  of  which  is 
attributable  to  S  and  is  carried  over  to  Year  2. 
At  die  beginning  of  Year  2,  P  buys  all  the 
stock  of  S,  and  S  and  T  become  members  of 
the  P  group.  For  Year  2.  the  P  group  has  a 
CNOL  of  $35,  all  of  which  is  attributable  to  P 
and  is  carried  over  to  Year  3.  At  the 
beginning  of  Year  3.  M  acquires  all  of  the 
stocic  of  P  and  the  former  members  of  the  P 
group  members  of  the  M  group. 

(b)  Fs  and  S's  net  operating  losses  arising 
in  SRLYs  wrlth  respect  to  the  M  group  are 
subject  to  limitation  under  paragraph  (c)  of 
this  seciton.  P,  S,  and  T  compose  a  SRLY 
subgroup  for  purposes  of  determining  the 
limitation  with  respect  to  Fs  $35  net 
operating  loss  carryover  arising  in  Year  2 
because,  under  paragraph  (c)(2)(i)  of  this 
section.  Year  3  is  not  a  SRLY  (and  is  not 
treated  as  a  SRLY  under  paragraph  (c)(l)(ii) 
of  this  section)  with  respect  to  the  P  group. 
SimUariy,  S  and  T  compose  a  SRLY  subgroup 
for  purposes  of  determining  the  limitation 
with  respect  to  S's  $10  net  operating  loss 
carryover  arising  in  Year  1  because  Year  1  is 
not  a  SRLY  (and  is  not  bvated  as  a  SRLY 
under  paragraph  (c)(l)(ii)  of  this  section)  with 
respect  to  the  S  group. 

(c)  S  and  T  are  members  of  both  the  SRLY 
subgroup  with  respect  to  Fs  losses  and  the 
^U.Y  subgroup  with  respect  to  S's  losses.  S's 
snd  Ts  items  cannot  be  taken  into  account 
under  paragraph  (c)(2)  of  this  section  in 
determining  the  SRLY  subgroup  limitation  for 
both  SRLY  subgroups  for  ^e  same 


consolidated  return  year  paragraph  (c)(2)(vi) 
of  this  section  requires  the  M  group  to  take 
the  items  of  S  and  T  into  account  only  once 
so  diat  the  losses  are  sbsorbed  in  die  order  of 
the  taxable  years  hi  which  they  were 
sustained.  Because  S's  loss  was  incurred  hi 
Year  2.  while  Fs  loss  was  incurred  in  Year  3. 
the  items  will  be  taken  into  account  hi 
determining  the  consoUdated  taxable  income 
of  die  S  and  T  SRLY  subgroup  to  enable  S's 
loss  to  be  sbsorbed  first  The  taxable  income 
of  die  P,  8,  and  T  SRLY  sub^Qup  is  dien 
computed  by  including  the  consolidated 
taxable  income  for  the  S  and  T  SRLY 
subgroup  less  the  amount  of  any  net 
operating  loss  carryover  of  S  diat  is  absorbed 
after  applying  diis  section  to  the  S  subgroup 
for  the  year. 

Example  4.  Corporation  leaves  a  SRLY 
subgroup,  (a)  P  and  S  are  members  of  the  P 
group  and  the  P  group  has  a  CNOL  of  $30  in 
Year  1,  all  of  which  is  attributable  to  P  and 
carried  over  to  Year  2.  At  the  beginning  of 
Year  2,  M  acquires  all  of  the  stodc  of  P,  and  P 
and  S  become  members  of  the  M  group.  P  and 
S  compose  a  SRLY  subgroup  with  respect  to 
Fs  net  operating  loss  carryover.  For  Year  2, 
consolidated  taxable  income  of  the  M  group 
determined  by  taking  into  account  only  items 
of  P  (and  without  regard  to  the  CNOL 
deduction  for  Year  2)  is  $40.  However,  such 
consolidated  taxable  income  of  the  M  group 
determined  by  taking  into  account  the  items 
of  bodi  P  and  S  is  a  loss  of  $20.  Thus,  the 
SRLY  subgroup  limitation  under  paragraph 
(c)(2)  of  this  section  prevents  the  M  group 
from  including  any  of  Fs  net  operating  loss 
carryover  in  the  CNOL  deduction  under 
paragraph  (a)  of  this  section  in  Year  2.  and  P 
carries  the  loss  to  Year  3. 

(b)  At  die  end  of  Year  2,  P  sells  all  of  die  S 
stock  and  S  ceases  to  be  a  member  of  the  M 
group  and.  in  turn,  ceases  to  be  a  member  of 
the  P  subgroup.  For  Year  3,  consolidated 
taxable  Income  of  the  M  group  is  $50 
(determined  widiout  regard  to  the  CNOL 
deduction  for  Year  3),  and  such  consolidated 
taxable  income  would  be  $10  if  determined 
by  taking  into  account  only  items  of  P. 
However,  the  limitation  under  paragraph  (c) 
of  this  section  for  Year  3  with  respect  to  Fs 
net  operating  loss  carryover  still  prevents  the 
M  group  from  including  any  of  Fs  loss  hi  the 
CNOL  deduction  under  paragraph  (a)  of  this 
section.  The  reason  is  that  S's  items  for  Year 
2  are  included  in  the  determination  of  the 
SRLY  subgroup  Umitation  for  Year  3  even 
though  S  ceased  to  be  a  member  of  the  M 
group  (and  the  P  subgroup]  at  the  end  of  Year 
2.  Thus,  the  M  group's  consolidated  taxable 
income  determined  by  taking  into  account 
only  die  SRLY  subgroup  members'  items  for 
all  consoUdated  return  years  of  the  group 
through  Year  3  (determined  without  regvd  to 
die  CNOL  deduction)  ia  not  a  positive 
amount 

(d)  Coordination  with  consolidated 
return  change  of  ownership  limitation 
and  old  section  382— {1)  Consolidated 
return  changes  of  ownership.  See 
i  1.1502-21A  (d)  for  rules  applicable  to 
consolidated  return  changes  of 
ownership  occurring  before  January  29, 
1991.  For  this  purpose.  {  1.1502-l(g)  is 


applied  by  treating  that  date  as  "the  end 
of  the  year  of  change." 

(2)  Old  section  382.  For  the 
application  of  old  section  382  (defined  in 
S  1.382-2T(f)(21))  to  consolidated 
groups,  see  { l.lS02-2lA(e). 

(e)  Consolidated  net  operating  loss. 
Any  excess  of  deductions  over  gross 
income,  as  determined  under  S  1.1502- 
11(a)  (without  regard  to  any 
consolidated  net  operating  loss 
deduction),  is  also  referred  to  as  the 
consolidated  net  operating  loss  (or 
CNOL). 

(f)  Predecessors  and  successors — (1) 
In  general.  For  purposes  of  this  section, 
any  reference  to  a  corporation,  member, 
common  parent,  or  subsidiary,  includes, 
as  the  context  may  require,  a  reference 
to  a  successor  or  predecessor,  as 
defined  in  { 1.1502-l(f)(4). 

(2)  Limitation  on  SRLY  subgroups. 
Except  as  the  Commissioner  may 
otherwise  determine,  any  increase  in  the 
consolidated  taxable  income  of  a  SRLY 
subgroup  that  is  attributable  to  a 
successor  is  not  taken  into  accoimt 
unless  the  successor  acquires 
substantially  all  the  assets  and 
liabilities  of  its  predecessor  and  the 
predecessor  ceases  to  exist 

(g)  Effective  date — (1)  In  general.  This 
section  generally  applies  to  deductions 
and  losses  arising  in  taxable  years 
ending  on  or  after  January  29. 1991.  For 
this  purpose  a  net  operating  loss 
deduction  arises  in  the  year  from  which 
it  is  carried. 

(2)  SRLY  limitation.  If  a  corporation 
became  a  member  (or  an  acquisition 
was  made]  before  January  29, 1991, 

{  l,1502-2lA(c]  applies  instead  of 
paragraph  (c)  of  Uiis  section  with 
respect  to  the  losses  or  deductions 
arising  (or  treated  as  arising  imder 
paragraph  (c)(l)(ii)  of  this  section]  in 
SRLYs. 

(3)  Waiver  of  carrybacks.  Paragraph 
(b)(3](i)  of  this  section  appUes  to  net 
operating  losses  arising  in  a  taxable 
year  for  which  the  due  date  of  the 
income  tax  return  (without  regard  to 
extensions]  is  on  or  aher  [INSERT 
DATE  60  DAYS  AFTER  THE 
TREASUR  Y  DEaSION  ADOPTING 
THIS  NOTICE  OF  PROPOSED 
RULEMAKING  IS  FILED  WITH  THE 
FEDERAL  REGISTER]. 

Par.  IIA.  Section  1.1502-22  is 
redesignated  as  §  1.1502-22A.  and  is 
amended  by  revising  the  section  tide 
and  paragraphs  (c)(l]  and  (d)(1),  and  by 
addiiig  a  new  paragraph  (e).  'The  revised 
and  added  provisions  read  as  follows: 
§  1.1S02-22A  Consolidated  net  capital 
gain  or  loss  to  which  §  1.1502-22  does 
not  apply. 


(c)  Limitation  on  net  capital  loss 
carryovers  and  carrybacks  from 
separate  return  limitation  years— {1) 
General  rule.  In  the  case  of  a  net  capital 
loss  of  a  member  of  the  group  arising  in 
a  separate  return  limitation  year  (as 
defined  in  paragraph  (f)  of  S  1.1502-1)  of 
the  member  (and  in  a  separate  return 
limitation  year  of  any  predecessor  of  the 
member]  that  is: 

(i)  Carried  to  taxable  years  ending 
before  January  29, 1991,  the  amount  that 
may  be  included  under  paragraph  (b)  of 
this  section  shall  not  exceed  the  amount 
determined  imder  paragraph  (c)(2)  of 
this  section  (computed  without  regard  to 
the  limitation  contained  in  paragraph  (d) 
of  this  section);  or 

(ii)  Carried  to  taxable  years  ending  on 
or  after  January  29, 1991,  the  amount 
that  may  be  included  under  {  1.1502- 
22(b)  shall  not  exceed  the  amount 
determined  under  paragraph  (c)(2]  of 
this  section  (computed  without  regard  to 
the  limitation  contained  in  paragraph  (d) 
of  this  section). 

(d)  Limitation  on  capital  loss 
carryovers  where  there  has  been  a 
consolidated  return  change  of 
ownership — (1)  General  rule.  The 
aggregate  of  the  net  capital  losses 
attributable  to  old  members  of  the  group 
(as  defined  in  paragraph  (g)(3)  of 

{  1.1502-1)  arising  in  taxable  years 
(consolidated  or  separate)  ending  on  the 
same  day  and  before  the  taxable  year  in 
which  a  consolidated  return  change  of 
ownership  (as  defined  in  paragraph  (g) 
of  S  1.1502-1)  occurred  tiiat  is: 

(i)  Carried  to  taxable  years  ending 
before  January  29. 1991.  the  amount  thai 
may  be  included  under  paragraph  (b)  of 
this  section  in  the  consolidated  net 
capital  loss  carryovers  to  a  consolidated 
return  year  of  the  group  shall  not  exceed 
the  amoimt  determined  imder  paragraph 
(d)(2)  of  this  section;  or 

(ii)  Carried  to  taxable  years  ending  on 
or  after  January  29, 1991,  the  amoimt 
that  may  be  included  under  S  1.1502- 
22(b)  in  the  net  capital  loss  carryovers  to 
a  consolidated  return  year  of  the  group 
shall  not  exceed  the  amount  determined 
under  paragraph  (d)(2)  of  this  section. 
•       •       *        *       • 

(e)  Effective  date — (1)  In  general.  This 
section  generally  applies  to  gains  and 
losses  arising  in  taxable  years  ending 
before  January  29, 1991.  For  this  purpose 
a  carryover  or  carryback  arises  in  the 
year  from  which  it  is  carried. 

(2)  SRLY  limitation.  If  a  corporation 
became  a  member  (or  an  acquisition 
was  made)  before  January  29, 1991, 
paragraph  (c)  of  this  section  applies 
with  respect  to  the  losses  arising  in 


/  Vol  56.  No.  M  /  Monday.  FtebruMy.4>  19>1  /  Pwyp»e^iftM|^ 


SRLYt  (nid  to  bout-iii  umIulUuiu 
treated  at  net  ca^rital  tostes  tabfect  to 
para^vph  (c)  of  nria  section  QBder 
i  I.iam-ISA).  Section  l.lS0Z-Z2(c) 
appliea  In  the  case  of  corporations  ^at 
becoine  menben  (and  to  actjuisitiom 
made)  on  or  after  that  date. 

(3)  CRCO  limitation.  Paragraph  (d)  of 
tUa  section  applies  with  respect  to 
consolidated  return  changes  of 
ownership  oocantog  betoe  laanaiy  29, 
igOL  FOr  tUs  pvpoaa.  f  llSI»-l(g)  is 
applied  by  treatini  that  date  as  "the  end 
of  the  year  of  change.** 

Pat.  IIB.  The  aneateents  to 
I  l.lSQa-22.  as  contafaied  hi  the  aotioe  of 
proposed  ndemaking  pniittahed  on  Joly 
31. 19B4  (49  FR  30528)  are  withdrawn. 

Pk;  UC  New  i  l.lfi(»-22  is  added  to 
read  as  folkHws: 


1 1.1S0X-22 


(a)  Capita!  gain.  The  consolidated 
ca]utal  gain  net  income  for  any 
consolidated  retom  year  is  determined 
by  talcing  into  account 

(1)  The  aggregate  gains  and  losses  of 
members  bam  sales  or  exchanges  of 
capital  asaets  for  the  year  (other  than 
gains  and  losses  to  which  section  1231 
applies); 

(2)  The  oonsohdaied  net  section  1231 
gain  fior  the  year  (determined  under 

i  1.1502-23):  and 

(3)  The  set  capital  loes  canyoven  or 
caciybacks  to  the  year. 
Detenninatioas  under  secthsi  1222. 
including  capital  gain  net  iaoome.  net 
long-tam  ca^iital  gain,  and  net  capital 
gain,  with  respect  to  members  during 
consolidated  return  yean  are  not  asade 
separately.  Instead,  oofisdidated 
anoonts  are  detetniaed  for  the  group  a» 
a  whole. 

(bj  AW  cental  h$s  oanyoven  and 
canyback^    (1)  In  General.  The  net 
capital  loss  canyovers  and  canybacks 
consist  of: 

(i)  Any  consolidated  net  capital  losses 
of  the  group;  and 

(ii)  Any  net  capital  losses  of  the 
members  arising  in  sqiarate  return 
years. 

Determinations  uodar  section  1222. 
including  net  capital  gain  loss  and  net 
short-term  capital  loss,  with  respect  to 
members  durhig  consolidated  return 
years  are  not  made  separately.  Instead, 
consolidated  amounts  are  determined 
for  the  groiq)  as  a  whole.  Losses 
included  in  the  consolidated  net  capital 
loss  may  be  carried  to  consolidated 
return  years,  and.  after  apportionment, 
may  be  carried  to  separate  return  years. 

(2)  CarryotBi*  ana  oanybacks 
generally.  The  net  capital  loss 
carryovers  and  carrybacks  to  a  taxable 
year  are  determined  under  the  principles 


of  section  1212  and  mis  section.  Tinis. 
losses  permitted  to  be  absorbed  in  a 
consolidated  return  year  generally  are 
absuibed  hi  me  order  of  the  taxatne 
years  in  whidi  thej  were  strstained,  and 
losses  carried  from  taxable  years  ending 
on  the  sasn  date,  and  which  are 
available  to  offset  consolidated  capital 
gain  net  income,  generally  are  absorijed 
on  a  pro  rata  basis.  Additional  rules 
provided  under  the  Code  or  regulations 
must  also  be  taken  into  account,  as  weil 
as  the  SRLT  limitation  under  paragraph 
(c)  of  this  sectioiL  See,  e.g.,  section 
382(l)t2KB). 

(3)  Carryovers  and  carrybacks  of 
consolidated  net  capital  losses  to 
separate  return  years.  If  any 
consolidated  net  capital  loss  tiiat  is 
attributable  to  a  member  may  be  carried 
to  a  separate  return  year  nnder  the 
principles  of  ( l.lS0^-21(b)(21.  the 
amount  of  the  consolidated  net  capital 
loss  that  is  attributable  to  the  member  is 
apportioned  and  carried  to  the  separate 
return  year  (apportioned  lo^s). 

(4)  Specials  rales— {i)  Short  years  in 
connection  with  transactions  to  which 
section  381(a)  applies.  If  a  member 
distributes  or  transfers  assets  to  a 
corporation  that  is  a  member 
immediatdy  after  the  distribution  or 
transfer  in  a  transactimi  to  which 
section  381(a}  applies,  the  transaction 
does  not  caime  the  distributor  or 
transferor  to  have  a  diort  year  within 
the  consolidated  return  year  of  the  group 
in  which  the  transaction  occurred  Aat  is 
counted  as  a  separate  year  for  purposes 
of  determining  Ae  years  to  which  a  net 
capital  loss  may  be  carried. 

(ii)  Special  status  losses.  [Reserved] 
(c)  Limitations  on  net  capital  loss 
carryovers  and  carrybacks  from 
separate  return  limitation  years.  The 
aggregate  of  the  net  capital  losses  of  a 
member  arising  (or  treated  as  arising)  in 
SRLYs  ttiat  are  included  in  the 
determination  of  consolidated  capital 
gain  net  income  for  all  consolidated 
return  years  of  the  group  under 
paragraph  (a)  of  this  section  may  not 
exceed  the  aggregate  of  the  consolidated 
capital  gain  net  income  for  all 
consolidated  return  years  of  the  group 
detennined  by  taJdng  into  account  only 
the  member's  items  of  gain  and  loss 
from  capital  assets  as  defined  In  section 
1221  and  trade  or  business  assets 
defined  In  section  1231(b),  including  the 
member's  losses  actuaUy  absorbed  by 
the  group  in  the  taxable  year  (whether 
or  not  absorbed  by  the  member).  The 
principles  of  1 1.1502-21(c]  (includiog 
the  SRLY  subgroup  principles  under 
1 145Q2-21(c)(2))  apply  with  appropriate 
adjustments  for  purposes  of  applying 
this  paragraph  (c). 


(d)  Coordination  »ffrf?  consolidated 
return  change  of  ownership  limitation. 
See  I  l.lS02-22A(d]  for  rules  applicable 
to  consolidated  retiim  changes  of 
ownership  occurring  before  January  29, 
1991.  For  this  puipoae.  i  1.1502-l(g)  is 
applied  by  treatiag  that  date  as  "the  end 
of  the  yesr  of  change." 

(e)  Consolidated  net  capital  loss.  Any 
excess  of  losses  over  gains,  as 
determined  under  paragraph  (a)  of  this 
section  (without  regard  to  any 
carryovers  or  canybadcs).  is  also 
referred  to  as  the  consolidated  net 
capital  hias. 

(f)  Predecessors  and  successors.  For 
purpose  of  this  section,  the  principles  of 
S  l.lS02-21(f}  apply  with  appropriate 
adjustments. 

(g)  Effective  date—{l)  la  general.  This 
sectioo  generally  applies  to  gains  and 
losses  arismg  in  taxable  years  ending  on 
or  after  January  29, 1991.  For  diis 
purpose  a  carry  over  or  carryback  arises 
in  ^  year  from  which  it  is  carried. 

(2)  SRLY  limitation.  S  a  coiporation 
became  a  member  (or  an  acquisition 
was  made)  before  January  29. 1991, 
S  lASOtrZZAic)  appbes  histead  of 
paragraph  (c)  at  this  sectkm  with 
respect  to  tiw  losses  arising  (or  treated 
as  arieing  nnder  the  principles  of 
S  1.1502-22  (c))  in  SRLYS. 

Par.  12A.  Section  L1502-23  is 
redesignated  as  S  1.1502-23A.  and 
amended  by  revising  the  section  title,  by 
desigBating  the  existing  text  as 
paragraph  (a)  and  ad<hng  a  new 
paragraph  heading,  and  by  adding  a 
new  paragraph  (b).  The  revised  and 
added  provisions  read  as  follows: 

I1.1S0S-43A    CotisOIMatod  secBon  1131 
net  gafcior  loaa  wMhrespotftte  taxable 
years  ondhig  before  Janovy  M,  1M1 

MlngaaeraL*  *  * 

(b)  ^fective  date.  TMs  section  apphes 
to  gains  and  losses  arising  in  taxable 
years  ending  before  January  29, 1991. 

Par.  12B.  New  section  1.1502-23  is 
added  to  read  as  follows: 


{1.1192-23 


nats«ction1231 


(a) /n  genera/.  Net  section  1291  gains 
and  losses  of  members  arising  during 
consolidated  return  years  are  not 
determined  separately.  Instead,  the 
consolidated  net  section  1231  gain  or 
loss  is  detennined  nnder  this  section  far 
the  group  as  a  whok. 

(b)  Recapture  of  ordinary  loss. 
[Reserved] 

(c)  Effective  date.  This  section  applies 
to  gains  and  losses  arising  in  taxable 
years  ending  on  or  after  January  29. 
1991. 
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Par.  13.  Section  1.1502-41  is 
redesignated  as  S  1.1502-41A,  and 
amended  by  revising  the  section  title 
and  adding  a  new  paragraph  (c).  The 
revised  and  added  provisions  read  as 
follows: 

S1.1502-41A   Determination  of 
luiiiUMiBieu  nei  wnQneim  rspwai  gam  ana 
consolidated  net  ahort-tenn  capital  loaa 
wHti  respect  to  tuuMt  yeara  endkig  before 
January  29, 1991. 


(c)  Effective  date.  This  section  applies 
to  gains  and  losses  arising  in  taxable 
years  ending  before  January  29. 1991. 

Par.  14A.  New  §  1.1502-7gA  is  added 
and  paragraphs  (a)  and  (b)  of  S  1.1502-79 
are  redesignated  as  paragraphs  (a)  and 
(b)  of  new  S  1.1502-79A  to  read  as 
follows:  S  1.1502-79A  Separate  return 
years  with  respect  to  losses  arising  in 
taxable  years  ending  before  January  29, 
1991. 


(c)  through  (f)  [Reserved] 

(g)  Effective  date.  Paragraphs  (a)  and 
(b)  of  this  section  apply  with  respect  to 
losses  arising  in  taxable  years  ending 
before  January  29. 1991.  For  this  purpose 
net  u  lerating  loss  deductions, 
carryovers,  and  carrybacks  arise  in  the 
year  from  which  it  is  carried. 

Par.  14B.  New  paragraphs  (a)  and  (b) 
are  added  to  S 1-1502-79  to  read  as 
follows: 

§  1.1502-79   Separate  retom  years. 

(a)  Carryover  and  carryback  of 
consolidated  net  operating  losses  to 
separate  return  years.  For  losses  arising 
in  taxable  years  ending  before  January 
29. 1991.  see  S  11502-7gA(a).  For  later 
taxable  years,  see  { 1.1502-21(b). 

(b)  Carryover  and  carryback  of 
consolidated  net  capital  loss  to  separate 
return  years.  For  losses  arising  in 
taxable  years  ending  before  January  29, 
1991.  see  S  1.1502-7gA(b].  For  later 
taxable  years,  see  ( 1.1502-22(b). 

•        •        •        •        • 

Par.  IS.  An  undesignated 
centerheading  is  added  immediately 
after  { 1.1502-79A  to  read 
"ADDITIONAL  RULES". 

Par.  16.  The  amendmente  to  { 1.1502- 
79.  as  contained  hi  the  notice  of 
proposed  rulemaking  published  on  July 
31. 1984  (49  FR  30528),  are  withdrawn. 
Frad  T.  GoIdbMs.  Jr.. 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  91-2176  Filed  1-2&-91;  11:31  am] 
SIUJNO  coot  4«30-01-M 
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[CO-132-87;  CO-77-90  and  CO-79-90] 

RIN  1S45-AL36;  1S45-AP14;  1545-AP1S 

Regulations  Undar  Sactton  1502  of  tha 
intamal  Ravanua  Coda  of  1986; 
Oparatlon  of  Sactions  362  and  383 
With  Raspact  to  ConaoHdatad  Qroups; 
Ragulationa  Undar  Saction  382  of  tha 
Intamal  Ravanua  Coda  of  1986; 
Application  of  Saction  382  in  Short 
Taxatila  Yaars  and  With  Raapact  to 
Controllad  Groupa;  ConaoHdatad 
Ratuma— UmHationa  of  tha  Uaa  of 
Cartain  Loaaas,  Daductions  and 
Ctadlto 

AOCNCV:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  public  hearing  on 

proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  several 
proposed  regulations  relating  to  the 
operation  of  sections  382  and  383  with 
respect  to  consolidated  retoms;  the 
limitations  of  net  operating  loss 
carryforwards  and  certain  built-in  losses 
following  an  ownership  change;  and 
deductions  and  losses  of  members  using 
consolidated  returns. 
DATf  8:  The  public  hearing  will  be  held 
on  Monday,  April  8, 1991,  beginning  at 
10  a.m.  Requests  to  speak  and  outlines 
of  oral  comments  must  be  received  by 
Monday,  March  25, 1991. 
ADDRESSES:  The  public  hearing  will  be  . 
held  in  room  2615.  Second  floor,  2600 
Corridor,  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW.. 
Washington,  DC.  The  requests  to  speak 
and  outlines  of  oral  comments  should  be 
submitted  to:  Internal  Revenue  Service. 
P.O.  Box  7604,  Ben  Franklin  Station, 
attn:  CC:CORP:T:R.  (CO-132-87);  (CO- 
77-90);  and/or  (CO-78-90),  room  4429. 
Washington.  DC  20044.  In  the 
alternative,  comments  and  requests  to 
speak  (with  outlines)  may  be  hand- 
delivered  to:  Internal  Revenue  Service, 
attention:  CC:CORP:T:R  (CO-132-87); 
(CO-77-90);  and/or  (CO-78-90).  room 
4429. 1111  Constitution  Avenue  NW., 
Washington.  DC  20224. 
RM  RWTHER  INFORMATION  CONTACT: 
Carol  Savage  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate). 
202-343-0232  or  202-566-3935.  (not  toll- 
free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  sections  1502.  382.  and 
383  of  the  Internal  Revenue  Code  of 
1986.  The  proposed  regulations  appear 
in  the  proposed  rules  section  of  this 
issue  of  the  Federal  Register. 


The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Monday. 
March  25, 1991,  an  outline  of  the  oral 
comments/ testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  D.  Goode. 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  91-2177  Filed  1-2&-81;  11:32  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Offica  of  Surfaca  Mining  Reclamation 
and  Enforcamant 

30  CFR  Part  943 

Taxaa  Parmanant  Ragulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Withdrawal  of  proposed 
amendment. 

summary:  OSM  is  announcing  the 
withdrawal  of  a  proposed  amendment  to 
the  Texas  regulatory  program  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  proposed 
amendment  pertained  to  permit 
revisions,  self-bonding,  and 
revegetation.  The  amendment  was 
intended  to  revise  the  Texas  program  to 
improve  operational  efficiency  and  to  be 
consistent  with  the  corresponding 
Federal  regulations. 

EFFECnVE  date:  February  4, 1991. 
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ITKMCONTACTt 

)aaM  H.  MoKriet  Dirtctor,  Tulsa  Field 
Offica.  Office  of  Sui&ce  Xfining 
Reclamation  and  Enbrcemant  5100  Eaat 
SkeHy  Drive.  SuUe  SSa  Tuka.  OK  74135: 
Telephone:  [918]  581-643a 
•uwuDBNTAMV  wraNMAiiOM:  By  letter 
dated  Aa^oM  1.  IflOa  (Admiaiattattva 
Recced  Na  TX-iJ^  Taxae  Mibmitted  to 
OSM  a  pn^otad  aBandment  to  Us 
pragma  parsuant  to  SMCRA.  In 
respoaaa  to  a  latter  dated  May  m  1986. 
that  '^SM  sent  to  Texas  in  accordance 
witii      CFR  732.17(d],  Texas  proposed 
changes  to  its  rogolathins  at  Texas  Coal 
Mining  Regulations  (TCMR)  816.394, 
616.395.  and  818.390.  At  its  own 
initiativa,  Texas  proposed  changes  to  its 
permit  revision  and  self-bonding 
regulations  at  TCMR  778uD6  and 
806.309(j). 


OSM  published  a  notice  in  the  August 
22. 199a  Fade«ri  P  iglslir  (56  FR  84286. 
AdmlnistraUve  Record  No.  TX-490) 
announdng  the  receipt  of  the  proposed 
amaBdmaat  and  invitii)g  public  coounent 
on  its  adequacy.  The  puUlc  conunent 
period  closed  on  September  21. 199a 
The  pubttc  b^mrii^  scheduled  for 
Septamber  17, 190a  was  not  held 
because  no  one  requested  an 
opportunity  to  tasfii^  at  a  public 
hearing. 

During  its  review  of  the  amaadmenl, 
OSM  identified  concerns  rdating  to 
permit  revisions  at  TCMR  77B.22a  self 
bonding  at  TCMR  80a30901.  and 
revegetation  at  TCMR  816.395.  OSM 
notified  Texas  of  tka  oonoecss  by  letter 
dated  October  5. 1990  (Administrativa 
Record  No.  TX-486).  Texas  responded 
by  letter  dated  December  la  1990 


(AdministratiTe  Record  No.  TX-46e). 
withdrawing  the  amendment  from 
OSM's  coHsideraBoa.  Hierefore,  die 
proposed  program  amendment 
announced  by  OSM  in  the  Aiigast  22, 
1990.  Federal  Register  is  withdrawn,  and 
part  943  of  ttUa  3a  chapter  VII, 
subchapter  T  of  the  Coide  of  Federal 
Regukkou  is  Bot  aauadad. 

Ust  of  Subjects  In  38  CFR  Fait  MS 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  JaDuaiy  2a  10B1. 
Rsymoai  L.  LauMto 

AaaMamtDmelor.  Wmteni  Support  Centar. 
[FR  Ow.  n-MM  FOed  »-«-01:  a:4»  «a] 


Notices 


Fed«al  K^sbtar 

Vol  M,  No.  a 

Monday,  Febntaijr  4,  vn 


TNs  section  of  the  FEDERAL  REGISTER 
corflains  documents  oltier  8ian  niles  or 
proposed  rales  that  are  applicable  to  ttie 
public,  ^4otic•s  of  hearings  and 
investigaliona,  conwwIBee  raealnga,  agency 
decisions  and  nilings,  dslsjatlens  Of 
authority,  fWng  of  petitions  and 
applications  and  agency  statenwnts  of 
organization  and  functions  an  examples 
of  documents  appearing  in  this  section. 


ACTION 

Information  CoOaction  Ito^iMSt  Undw 
Raviaw 

AOINCV:  ACTION. 

ACnON:  Informadon  collection  request 

under  review. 


f:  TUs  notice  sets  fcHlh  certain 
information  about  an  informatioB 
collection  proposal  by  ACT1(M<(,  the 
Federal  Domestic  Volunteer  Agency. 
Under  the  Paperwork  Reduction  Act  (44 
U.S.C..  chapter  35),  the  Office  of 
Management  and  Budget  (OMB)  reviews 
and  acts  upon  proposals  to  collect . 
inSotmatiaa  from  the  puUicar  to  impose 
record  kaepiag  ceqvirements.  ACTION 
has  subsiitted  two  copies  of  the 
attached  information  ooUectioB  proposal 
to  OMB.  OMB  and  ACTION  will 
consider  comments  ob  the  proposed 
collectian  of  information  and  record 
keeping  requirements.  ACTION  is 
requesting  an  eiqwdited  review  by  OMB 
with  final  action  by  March  8, 1991. 
DATit:  OMB  and  ACTION  wiU  ooosider 
comments  receivad  by  Mudi  4, 1991. 
Comments  are  to  be  directed  to  both  of 
the  following  addresses: 
Janet  Smith.  ACTION  Qaaraace  Officer. 
ACnON.  1100  Veraiont  Avemia.  NW., 
Washington.  DC  20625.  Tel  (202J  634- 
9245. 
DanielChanok.  Desk  Office  for 
ACTION,  Office  of  Management  and 
Budget,  3200  New  Executive  Office 
Bldg.,  Washington.  DC  20503,  TeL 
(202)  396-7316. 

SUPnXMINTAIIY  intohmation: 
OmCI  OP  ACnOM  ISMIMO  MIOPIOtAL: 

Program  Analysis  and  Evaluation 

Division. 

Tmi  or  romtt:  Project  Director  Survey, 

Station  Supervisor  Survey,  In-depth 

Station  Supervisor  Survey. 

NUD  AND  USK  These  forms  are  needed 

to  conduct  an  evaluation  of  tiie  Retired 

Senior  Volunteer  Program's  (RSVP) 

activiHes  in  alcohol  and-drug  abuse 


prevention  and  educatioB.  bformation 
gathered  in  the  evahutioa  wiU  be  used 
to: 

(1)  Provide  RSVP  manageateat  with 
desor4»tive  infonaatiaB  of  RSVP 
volunteer  aclMtiee  veiating  to  drag  and 
alcohol  abuse,  management 
requirements  for  eBaiJive  RSVP 
participatioa  and  impacts  of  ASW 
activities  on  program  and  coauaunity 
and  on  providing  retired  people 
opportunities  for  vohaiteer  service:  and 

(2)  Describe  die  organize tioa  and 
operation  of  the  most  effective  RSVP 
projects  for  dipemination  to  other  RSVP 
projects,  volunteer  oisanizations,  and 
communities. 

Type  of  Request:  New. 

Ilespondent's  Obligation  to  Reply: 
Voluntary. 

Freqmncy  of  Collection:  Non- 
recorring. 

Estimated  Namber  of  Annual 
Responses:  1,216. 

A  verage  Borden  Hoars  Response:  .32. 

Estiinated  Annual  Reporting  or 
Disclosure  Burden:  390  horns. 
Janet  Sndth, 

Clearance  Officer,  ACTION. 
January  22, 1991. 

Project  Direolar  Sutvajr 

1.  We  would  IQce  to  be^  by  asking 
you  to  provide  us  with  some  general 
information  about  your  RSVP  project 

a.  What  is  the  total  number  of  volunteer 

stations  that  oairently  partidpale  in 
your  RSVP  project? 
Stations 

b.  How  many  active  volunteers  did  your 

project  have  at  flie  end  of  the  last 
quarter,  that  is  on  [date)? 
Active  Volunteers 

c.  What  was  last  quarter's  total  number 

of  volunteer  service  bouts? 

Total  number  of 

Volunteer  Hours 

2.  How  long  have  yon  been  me  project 
director  for  this  RSVP  project? 

Tears  and Months 

8.  Hie  next  set  of  questions  ask  about 

how  3ron  feel  about  RSVP  Volunteers 

and  oflier  older  Americans  worldng  in 

the  areas  of  alcohol  and  drug  abuse. 

Please  incficate  if  you  strongly  agree. 

agree,  (fisagree,  or  strongly  disagree 

wldi  the  following  statements. 

a.  Most  older  Americans  are 

comfortable  working  widi  children 
and  teenagers  who  have  a  drug  or 
aloobol  abuse  probleoL  Check  one 
Response  Code 


_l=Stron^y  A^aa 

_2=Agree 

.^ = Neither  Af^ee  or  Dis^ree 

jlsDisagrBe 

_5=S(ran^y  Disagree 


b.  Most  older  Aoiericans  are 

conlortable  working  shdi  adalts 
who  have  a  ikvg  or  aioohol  abuse 
problem.  Check  one  Kespoasa  Code 

l^Strangiy  Agree 

2=Agree 

3= Neither  Agree  or  Disagree 


-5=StroQgly  IXsagree 


.  Most  older  Americans  enjoy  ararking 
in  the  area  of  drag  or  aioohol 
prevention.  Check  one  Response 
Code 

_1^  Strongly  Agree 

2=Agree 

-3= Neither  Agree  or  Ksagree 


_4= Disagree 

^ = Strongly  IKsagree 


d.  Most  older  ^raricaas  enjoy  working 

in  the  area  of  <kqg  or  alcohcd 
treatment  Check  one  Response 
Cede 

L = Strongly  Agree 

t^Agree 

)=Neither  Agree  or  Disagree 

^4=Disat^ee 

5=Stro^|ly  IMsagree 

e.  Most  older  Americans  believe  that 

volunteering  to  help  with  drug  or 
alcohol  abttse  programs  would 
require  their  going  into  dangerous 
.    places.  Check  one  Response  Code 
l-=Stron^y  Agree 
Z=Agree 

3=Neither  A^ae  or  Disagree 

^4= Disagree 

5 = StroB^y  Disagree 

f.  Moat  older  Americans  have  the  skills 

needed  to  help  in  alcohol  or  dnig 
abuse  activities.  Check  one 
Response  Code 
=S&oqgly  Agree 
=Agi«e 

= Neither  A^ee  or  Disagree 
4= Disagree 
5 = Stros^y  Disagree 


g.  Most  older  Americans  prefer  to  work 
directly  with  clients  in  drug  or 
aioohol  abuse  programs  radwr  than 
providing  snpporting  services  (e.g. 
doical  asaistanoe).  Check  one 
RespMiaeCode 

l=Stisongly  Agree 

2=Agree 

-3= Neither  A^ee  or  Disagree 


-4= Disagree 

_5 = Strongly  Disagree 
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h.  Moat  older  Americena  are  phyaically 
able  to  perform  the  taaka  aaaigned 
in  drug  or  alcohol  abuae  programa. 
Check  one  Reaponae  Code 

1  ■■  Strongly  Agree 

_^j«Agree 

S«  Neither  Agree  or  Diaegree 

4«Diaagree 

S«  Strongly  Diaagree 

i.  Moat  older  Americana  prefer  to  work 
in  program  areaa  that  an  not 
involved  in  drug  or  alcohol  abuae. 
Check  one  Reaponae  Code 
•Strongly  Agree 
•Agree 
a  Neither  Agree  or  Diaagree 

4  >  Diaagree 

5  -  Stron^y  Diaagree 

j.  Do  you  think  that  arranging  RSVP 
volunteer  achedulea  (houra,  term 
aaaignmenta,  etc.)  for  alcohol  or 
drug  abuae  prevention  and 
treatment  activitiea  would  be  more 
difRcult  about  the  aame,  or  leaa 
difficult  than  other  program  areaa? 
Check  one  Reaponae  Code 
»More  Difficult 
«  About  the  Same 
«Leaa  Difficult 
k.  Do  you  think  that  RSVP  volunteer 
tranaportation  to  alcohol  or  drug 
abuae  prevention  and  treatment 
activitiea  would  be  more  of  a 
problem,  about  the  aame,  or  leaa  of 
a  problem  than  to  other  program 
areaa?  Check  one  Reaponae  Code 

1  -More  of  a  Problem 

2  «■  About  the  Same 

3  «  Leaa  of  a  Problem 

L  Do  you  think  that  recruiting  volunteera 
to  work  in  alcohol  or  drug  abuae 
prevention  or  treatment  would  be 
more  difficult  about  the  aame.  or 
leaa  difficult  than  other  program 
areaa?  Check  one  Reaponae  Code 
'  aMore  of  a  Problem 
'About  the  Same 
*  Leaa  of  a  Problem 
m.  Do  you  think  that  training  RSVP 
volunteera  for  alcohol  or  drug  abuae 
prevention  and  treatment  activitiea 
would  be  more  difficult  about  the 
aame.  or  leaa  difficult  than  other 
program  areaa?  Check  one 
Reaponae  Code 

l«More  Difficult 

2«About  the  Same 

3«Leaa  Difficult 

n.  Do  you  think  that  auperviaing  RSVP 
volunteera  in  alcohol  or  drug  abuae 
prevention  and  treatment  activitiea 
would  be  more  difficult  about  the 
aame,  or  leaa  difficult  than  other 
program  areaa?  Check  one 
Reaponae  Code 

1  -  More  Difficult 

2  a  About  the  Same 

3-Leaa  Difficult 


0.  Do  you  think  that  coordination  witii 
atationa  involved  in  alcohol  or  drug 
abuae  prevention  and  teatment 
activitiea  would  be  more  difficult 
about  the  aame,  or  leaa  diffioilt  than 
atationa  with  other  program  areaa? 
Check  one  Reaponae  Code 

l«More  Difficult 

t>About  the  Same 
•Leaa  Difficult 
The  next  queationa  refer  to  your 
project'a  uae  of  RSVP  volunteera  in  the 
following  areaa: 

Alcohol  abtiae  prevention  and  education 

Alcohol  treatment 

Drug  abuae  prevention  and  education 

Drug  abuae  treatment  and 

Preventing  the  miauae  of  preacription  or 

over  the  counter  medicationa 
Other  Alcohol  or  Drug  abuae  areaa 

4.  Are  you  intereated  in  developing  or 
expanding  RSVP  activitiea  in  the  areaa 
of  drug  and  alcohol  abuae?  Check  one 
Reaponae 

1 «  Yea.  Very  Intereated 

S«Yea,  Somewhat  Intereated 
•No«  >Skip  to  Queation  8 

5.  Which  of  the  following  would  be 
moat  helpful  to  you  in  trying  to  develop 
or  expand  drug  and  alcohol  abuae 
activitiea?  Check  one  Reaponae 

lalnfonnation  on  drug/alcohol 

related  activitiea  that  are  being 

done  by  older  Americana. 
2— Information  on  how  to  recruit 

aelect  or  train  older  volunteera  for 

drug/ alcohol  activitiea 
3  » Information  on  how  to  work 

with  local  organizationa  doing  drug/ 

alcohol  activitiea 
4  «  Something  elae,  Pleaae 

describe 

6.  Which  of  the  following  aourcea  of 
information  would  be  most  helpful  to 
you  in  trying  to  develop  drug  and 
alcohol  abuse  activities?  Check  one 
Response 

1 B  Brochures  or  reports 

2  a  Video  Tapes 

3  «  Workshops 

^4*  Technical  Assistance  from  the 

ACTION  office 
5  «  Something  else.  Please 

describe 

7.  Do  you  have  or  have  you  ever  had 
RSVP  volunteers  working  in  any  of  the 
above  areas?  Check  one  Response 

l«Yes-  >Skip  to  Question  10 

2-No 

&  Within  the  next  6  months,  do  you 
plan  to  have  new  RSVP  volunteer 
activitiea  or  atationa  in  drug  or  alcohol 
abuse  areaa?  Check  one  Reaponae 

1-Yea-  >8kip  to  Queation  23 

2-No 

Thank  you  for  your  help,  pleaae  return 
the  queationnaire  in  the  endoaed 
envelope. 


Thia  aection  aaka  about  alcohol  and 
drug  abuae  activitiea  your  project  has 
had  in  the  paat 

9.  Excluding  your  current  activitiea,  in 
the  paat  3  yean  have  you  had  RSVP 
stations  in  the  following  areas  that  no 
longer  use  RSVP  volunteers?  Check  one 
Response  Code  for  Each  Type  of 
Program 

a.  Alcohol  Abuse  Prevention  and 

Education? 

. 1-Yes 

2-No 

b.  Alcohol  Abuse  Treatinent? 
1-Yes 

2-No 

c.  Drug  Abuse  Prevention  and 

Education? 

1-Yes 

2-No 

d.  Drug  Abuse  Treatment? 
1-Yes 

2-No 

e.  Prevention  in  the  misuse  of 

prescription  and  over-the-counter 

drugs? 

1-Yes 

2-No 

f.  Other  alcohol  or  drug  abuse  area? 

Please  describe: 

1-Yes 

2-No 

10.  In  total,  how  many  stations  did 
you  have  in  the  past  3  yean  that  used  to 
use  RSVP  volunteers  to  help  with 
alcohol  or  drug  abuse  programs? 

Stations  that  used  to  use 

RSVP  volunteers 

11.  Based  on  your  experience,  what 
are  the  major  reasons  why  stations 
stopped  using  RSVP  volunteers  in 
alcohol  or  dnig  abuse  programs?  Check 
all  tiiat  Apply 

1 — Station  closed 

2 — Volunteers  could  not  be 

recruited/retained 
3— Station  no  longer  had  tasks 

appropriate  for  RSVP  volunteers 
4— Other  Reason,  Please  Specify: 


12.  Do  you  currently  have  RSVP 
volunteers  working  in  any  alcohol  or 
drug  abuse  education,  prevention,  or 
treatment  activities?  Check  one 
Response  Code 

1-Yes 

2-No  -  >  Skip  to  Question  23 

Please  answer  the  following  questions 
about  your  current  activities  in  these 
areas: 

alcohol  prevention  and  education, 
alcohol  treatment 

drug  abuse  prevention  and  education, 
drug  abuse  treatment  and 
misuse  of  prescription  or  ovei^the- 
counter  medications. 


fmJBui  Regtater  /  Vol  56,  Na  28  /  Mondgy,  Febniaiy  4,  19B1 ,/  Nqtioes 


4M7 


IS.  Do  yoa  onrantiy  run  any  RSVP 
volunteer  eervicea  in  aloohol  or  drug 
abuse  areas  directiy  from  your  office 
(Uiat  is.  ^tiiOBt  the  aid  <rf  a  station)? 
uieckone  Response 


.l=Ye8 
.2-No 


14.  Including  any  services  ran  from 
your  office,  how  many  of  your  RSVP 
Volimteer  atationa  are  involved  in  any 


way  with  activities  idating  to  drug  and/ 
or  alcohol  education,  prevention,  and/nr 
treatment? 
_^^^^^^^^_  Diaaona 


complrte  a  Statloii  Column  tor  Each  Station  Thtfl  has  Aioohol  or  Drug  Abuaa  AdhrttiM 

CI  you  njn  4n9  or  alcohol  ataa*  aoiiMM  Iran  fow  ciMoa,  piMM  iMhite  your  offk«  M  a  staSOT 


Staaonfl 


15.  PIMM  prmid*  ttia  UtamknQ  Information  lor  MCh  ataton  wSh  dR«  or  alcohol  aoevMaa 
a  Nam*  or  Stations _ _ „ 

b.  Nama  ol  Station  Suparvlaor  ..»..»...«.._ 

c.  " 


PhoKB^h^ 


18.  What  ^p»  of  awg  or  alcohol  abuaa  actMUaa  doM  this  station  hava?  Chaok  al  that  Apply 


17.  What  populatlon(s)  does  ihia  station  target  for  dnjg  or  alcOhOI  prevention  or  treatment?  Cheek 
aH  that  Apply 

18.  How  many  RSVP  volunteaa  war*  woiMng  at  this  station  at  the  end  of  the  last  quarter? 
ie.  ^^ffwt  percent  cff  these  RSVP  volurvleers  assisted  with  the  staSon's  adMSes  In  alcohol  and 


1  Alcohol  Prav/Ed 

2  Alcohol  Treat 

3  Drug  Prav/Ed. 

4  Drug  Treat 

5  Drug  Miauae 

eOther(Specily) 

1  Older  Adults 

2  Children/Youth 

3  General 

4  Other  (Spediy) 

Volunteers 

tf  "0"  Skp  to  the  Nead  StaUoo 
% 


MkkdhatPumt/ea 

"  ninohni  Treat 

3  0n«A«v/Ed. 

4  Drug  Treat 

SOnigMiBuse 

6  Other  (Specify! 

tOldsr  Adults 

2  CNIdrsaOroulh 

3  General 

^4  Other  fSpedf^ 

Volunteers 

If  "0"  Skip  to  the  Jtexl  Station 


20.  How  long  have  RSVP  volunteers  helped  wiSi  ttiB  dnjg  or  aloehol  abuae  odMiea? 

21.  Would  you  say  that  Ihia  atation's  atilRty  to: 

a.  TMaIn  f^W  wluntaen  lor  drag  or  aioohol  at>use  activities  la: „ 


b.  Itenage  the  worfc  ol  RSVP  Volunteers  In  drug  or  alcohol  atxjse  activities  Is:. 


c  Mafce  RSVP  volunteers  wo*<*<g  In  drag  or  alcohol  abuse  teel  apprecirted  la: . 


d.  ftovWe  rewarding  opportunMes  tor  RSVP  Volunteers  wot  Wng  In  drug  or  aloahal 


_1  Ewellant 
-2  Very  Good 
_3Good 
-4Fiyr 
JBPoor 
_1  Excellent 
_2  Vary  Good 
-.3  Good 
_4Fair 
_SPoa 
_1  Excellent 
_2  Very  Good 
^Good 
_4Fair 
_5Poor 
_1  Excellent 


_2VeiyGood 
-^Good 


-4  Fair 
_5Poor 


Mfrr^tt 

1  F"^-«""« 

SVi^tioad 

aftoftri 

4  Fair 

SPOor 

1  Fxnalant 

9'JarfCiood 

ar^ood 

AFal, 

iJPoor 

ZVeiyQeod 

>Q«d 

AFmk 

•iPnnr 

1  FxRaHoni 

5  VwyRood 

arwirt 

4  Fair 

5Poa 

23.  Within  the  next  6  raontha.  do  you 
plan  to  begin  new  RSVP  trolunteer 
activitiea  or  atations  woiidng  in:  Qieck 
one  Reaponae  Code  for  Each  Area 

a.  Alcohol  Abuae  Rwention  and 

Education? 

l-Yea 

2-No 

b.  Aioohol  Abuae  T^eatmaot? 
l=Yes 

2-No 

c.  Drug  Abuse  Prevention  utd 

Education? 

.1-Yes 

2-No 

d.  Drug  Abuse  TraatBteot? 
1-Yee 

«-No 


e.  Prevention  in  the  misuee  of 

prescriptitn  and  over  the  ooanter 

dnigs? 

l-Yea 

2=No 

f .  Other  Alcohol  or  Dnig  Abuse  Area? 

Please  Spetnfy: 

^1-Yes 

2=No 

24.  In  total,  how  many  new  statians  do 
you  plan  to  have  in  the  areas  of  alcohol 
or  drag  abnae? 

Statione 

25.  Do  you  currently  have  a  waiting 
list  off  vofaiateers  who  want  to  aroik  in 
drug  or  aioohol  pteventAun  and/or 
treatmaat  pragrams?  Chprk  one 
Response  Code 

1-Yes 

2-No-»SkiptoQaeBtiaa27 


26.  About  how  many  RSVP  volunteers 
do  you  have  on  a  waiting  list  for  drug 
and  alcohol  programs? 

RSVP  Volunteers 

27.  Have  you  tried  to  recruit 
additiooal  stations  tiiat  liave  drug  or 
alcohol  abuse  activities  in  tlie  past  6 
raondm?  Check  one  Response  Code 

1-Yes 

2=f*» 


28.  What  is  the  aaain  barrier  in 
planning  a  program  in  the  area  <rf  drug 
or  akobol  preventioa,  educatioa  or 
treatment?  Check  one  Reaponae  Code    , 

1  —Cost  of  recruiting  new 

voltmteers 

2-Lack  of  RSVP  vohmleen  iria 

want  to  work  in  drug  or  alcohol 


I— Lack  of  atations  that  request 


BEST  COPY  AVAILABLE 


/  VoL  M,  No«  aa  /« Monday.  iFtbruuy  4.  1901  AN^tictti 


RSVPvohmtMn 

^4-Uck  of  itatioiu  with  tuks  the 

RSVP  TohintMn  can  parfbnn 

K»i.«ftlf  of  nrograma  in  the  drug 
and  alcohol  aboaa  araaa 

e^Ganaral  inability  of  programa 

in  dnia  or  alcohol  aboaa  to  find 
taaka  for  vohmtaart  to  parfonn 

7aOther  raaaon.  Pleaao 

tpadfy' 

28.  Do  yon  hava  volnntoar  poaltlons  in 
drug  or  alcohol  pravantion  and/or 
traatment  programa  that  you  hava  not 
baan  abla  to  fill  bacaoaa  you  don't  have 
volunteanT  Check  one  ReaponM  Code 
__l»Yea 
2-No  —■  Skip  to  Queation  31 

30.  Approxlmateqr  how  numy 
volunteer  poeitlooa  in  drug  or  alcohol 
abuae  could  not  be  filled  during  the  last 
Omonthaf 

31.  Do  yon  hava  any  additional 
commenta  on  any  of  the  iasuea  we  aaked 
aboutT 


hi  caaa  we  need  to  contact  you  about 
thia  qoestlaiinaire,  pleaae  provide  ua 
with  your  name,  addreea,  telephone 
number,  and  beat  time  to  call 

•.Name:    

b.  Adseies  ^^^^^^^•^^^——^— 


c.  Telephoiw:   ^— — ^^^— ^^^^^— 

d.  Beet  Ttane  to  Calk  

Thank  yon  for  your  help.  Pleaee  return 
dila  queatlonnaire  to 
Name 

Reaearch  Trian^e  Inatitute 
PO  Box  12194 
Reaeardi  Triangle  Parte.  NC  27708 

Statloa  Soperviear  Sotvey 

According  to  our  recorda,  yon  are 
reeponalblo  for  supervialng  and 
coordinating  volunteer  activltlee  at  your 
oiganliation.  Do  vou  have  vohmteera 
working  in  die  following  areaef 
Alcohol  abuee  prevention  and  education 
Alcohol  treatment 

Drug  abuee  prevention  and  education 
Drug  Abuee  treatment,  and 
Preventing  the  mlauae  of  preecrlptlon  at 

over  counter  medlcatlona 
Otfier  Alcohol  ot  Drug  abuae  aieaa 

1-Yee 

2«  No  •  >  Pleaie  Return  ttda 

form  in  the  endoeed  envelqie. 


Thank  you. 
Do  you  uae  RSVP  volunteera  to  asaiat 
with  your  programa  In  the  above  areasT 

1- Yea 

2-  No  >>  Please  Return  thia 

form  in  the  enclosed  envelope. 

Thank  you. 

1.  Please  provide  the  following 
information  about  your  organization. 

a.  In  totaL  how  many  active  volunteers 

did  your  organization  have  working 
in  drug/alcohol  related  activities  at 
the  end  of  the  last  quarter,  that  is  on 
(DATE)T 
Active  Volunteers 

b.  What  was  last  quarter's  total  number 

of  volunteer  service  hoins  in 
activities  related  to  drug/alcohol 
abuseT 

Volunteer  Houra 

c  How  many  active  RSVP  volunteers 
did  your  organization  have  woridng 
in  drug/al(»hol  related  activities  at 
the  end  of  the  last  quarter,  that  is  on 
(DATE)? 

Active  RSVP  Volunteers 

d.  What  was  last  quarter's  total  number 
of  RSVP  volunteer  service  hours  in 
activities  related  to  drug/alcohol 
abuse? 

Volunteer  Hours 

2.  How  long  has  your  oiganizadon 
used  RSVP  vohmteers? 

Years 

and Months 

3.  Where  is  your  organization  located? 
Check  one  Response  Code 

1 »  Community  mental  health 

center 
2~  Community /public  health 

canter 
3~  Social  or  family  service 

agency 
4—  School  school  district,  or 

school  consortium 
5«  Hospital,  clinic  or  other 

medical  center 

6«  Senior  Health  Center 

^_  7~  Police  Department 
8»  Other  (please  Spediy) 

4.  How  would  you  describe  the  area 
that  your  organization  serves?  Check 
one  Response  Code 

1«  Urban  area  with  a  population 

of  100,000  or  more 
2  a  Urban  area  writh  a  population 

of  80,000-100,000 

3i-  Suburban  area 

4«  Rural  area  (leaa  than  50,000] 

8«  Other  (Please  Specify) 

5.  Approximately  how  many  people 
doee  your  organization  serve  in  the 
following  areaa:  Enter  a  number  or  "0" 
for  Each  Category 

a. Alcohol  abuse  prevention 

and  education 


b. 

c 


education 


.  Alcohol  abuse  treatment 
.  Drug  abuae  prevention  and 


.  Drug  abuse  treatment 
.  Misuse  of  over  the  counter 


and  prescription  drugs 
0.  What  percent  of  the  population 
served  by  your  alcohol  or  drug  abuse 
program  Is:  Enter  a  Number  or  "0"  for 
Ba(m  Category 

a. %  Hispanic 

b. %  65  or  Older 

c. %  Children  and  Teenages 

d. %  Below  Poverty  Level 


7.  Please  describe  the  population 
served  by  your  organization's  drug  or 
alcohol  abuse  program?  What  percent  of 
the  population  are:  Enter  a  Number  or 
"0"  for  Each  Category 

a %  White? 

b %  Black  American? 


c 
d.. 


.X  Native  American? 

-%  Asian? 

.%  Other  Race? 


100%  Total 
8.  In  which  of  the  following  areas  does 
your  organization  have  activities?  Check 
aU  that  Apply. 
1  a  Alcohol  Abuse  Education  and 

Prevention  for  Children  and  Youth 
If  you  use  a  program  or  curriculum 

with  a  spedflc  tiUe  (e.g.,  DARE). 

please  dve  the  tide: 

2«  Aicohol  Abuse  Treatment  for 

Children  and  Youth 
3  «  Alcohol  Abuse  Education  and 

Prevention  for  Adults 
^4  » Alcohol  Abuse  Treatment  for 

Adults 
5— Drug  Abuse  Education  and 

Prevention  for  Children  and  Youth 
6  «  Drug  Abuse  Treatment  for 

CUldren  and  Youth 
7  «  Drug  Abuse  Education  and 

Prevention  for  Adults 
8  >■  Drug  Abuse  TMatment  for 

Adulta 
O*  Youth  Education  in  the 

Prevention  of  Misuse  of  Prescription 

and  Over  the  Counter  Drugs 
10«Adult  Education  in  the 

Prevention  of  Misuse  of  Prescription 

and  Over  the  Counter  Drugs 
11 "  Other  Alcohol  or  Drug  Abuse 

Youth  program  (IHease  Spe<^) 


-12  »  Other  Alcohol  or  Drug  Abuse 


Adult  program  (Please  Specify) 


0.  What  type  of  drug  or  alcdiol  abuse 
services  does  your  organization 
provide?  Cheat  all  that  Apply. 

1 B  Public  Information  campaigna 

(e.g..  Media  campaigns,  posters) 

2  «  Counseling  or  thoapy 

(individual  or  group) 
3  ~  Affective  eduication  (self- 
concept,  asaartiveness  training. 


l^dMfcl  ReghMr  /  V*>.-5».'Nd.?23 /^Monday.'  F^fauaiy  4,  19W  />Motte^ 


decision  making,  coping  skills. 

problem  solving,  values 

clarification,  conununlcation  skills) 
— ^4  s  Peer  resistance  skill  training 

(refusal  skills,  Just  Say  No) 
— 5  sz  Alternatives  (e.g.,  substance- 


Total  Hours 


free  hobby  or  recreation  activities) 
esHoUine 


RSVPHoun 

g.  Informational  programs  for  persons  at 
risk: 


J = Informational  programs  for  Total  Hours 


persons  at  risk  (e.g.,  information  on 
danger  of  over-the-counter 
prescription  drug  misuse) 
_— SsOne  on  one  interpersonal 


RSVP  Hours 

h.  Clerical  assistance: 


activities  such  as  tutoring, 
mentoring,  etc. 
9  s  Other  (Specify) . 


Total  Hours 


10.  During  the  last  month  when  your 
organization  was  In  full  operation,  how 
many  volunteer  hours  were  spent  on  the 
following  in  the  drug/alcohol  area:  Enter 
a  Number  or  "0". 

11.  How  many  of  these  hours  were 
provided  by  RSVP  volunteers? 

a.  Public  information  campaigns: 

Total  Hours 

RSVP  Hours 

b.  Counseling  or  therapy: 

Total  Hours 

RSVPHoun 

c.  Affective  education: 


RSVP  Hours 

1.  Other  (Specify) 


Total  Hours 


RSVPHoun 

If  you  only  use  rsvp  volunteers  please 
skip  to  question  13. 

12.  Among  volunteers  working  in  the 
drug/ alcohol  area,  how  do  RSVP 
Volunteers  compare  with  other 
volunteers  woridng  in  your  organization 
on: 

a.  Ability  to  learn  job: 

1=RSVP  volunteers  are  Better 

2= They  are  about  the  Same 


Total  Houn 


.3= They  have  More  Problems 


RSVP  Houn 

d.  Peer  resistance  skill  training: 


b.  Dependabilify: 

1=RSVP  volunteers  are  Better 

2= They  are  about  the  Same 

3=They  have  More  Problems 


Total  Houn 


c.  Need  for  Supervision: 

1=RSVP  volunteers  are  Better 

2= They  are  about  the  Same 

-3= They  have  More  Problems 


RSVPHoun 
e.  Alternatives: 


d.  Abilify  to  get  along  with  staff: 

J  «  RSVP  volunteers  are  Better 

2=cThey  are  about  the  Same 

^sThey  have  More  Problems 


Total  Houn 


RSVP  Houn 
f.  HoUine: 


e.  Clients  feel  at  ease  with  volunteer 

Is  RSVP  volunteers  are  Better 

2= They  are  about  the  Same 

3= They  have  More  Problems 

f.  Retention: 


-1 =RSVP  volunteers  are  Better 
_2=They  are  about  the  Same 
_3=They  have  More  Problems 


g.  Availability  to  work  on  schedule 
needed: 

^1= RSVP  volunteers  are  Better 

2= They  are  about  the  Same 

-3=:They  have  More  Problems 


h.  Willingness  to  work  on  schedule 
needed: 

^1=RSVP  volunteers  are  Better 

2= They  are  about  the  Same 

-3= They  have  More  Problems 


L  Empathy  with  clients: 

^1=RSVP  volunteers  are  Better 

2= They  are  about  the  Same 

-3= They  have  More  Problems 


j.  Willingness  to  do  the  kinds  of  tasks 
they  are  asked  to  do: 

^1 =RSVP  volunteers  are  Better 

2= They  are  about  the  Same 

-3= They  have  More  Problems 


13.  What  is  the  main  advantage  to 
your  organization  of  using  RSVP 
volimteers  in  drug/alcohol  activities? 
MARK  UP  TO  THREE  RESPONSE 
CODES 

^l=They  are  additional  people  to 

help  provide  needed  services 
2= Interest  and  enthusiasm 


-3= Have  valuable  knowledge 
-4= Have  valuable  skills 
_5=Life  experiences 

}=Ability  to  empathize  with  clients 

'= Dependable 
J = Other  (specify): . 


14.  Based  on  your  experience,  what  do 
RSVP  volimteers  find  most  rewarding  in 
their  drug/ alcohol  work  in  your 
organization?  CHECK  ONE  RESPONSE 
CODE 

^1= Woridng  with  other  volunteers 

and  paid  staff  of  the  organization 

!= Interactions  with  clients 

)= Developing  new  skills  or 

obtaining  information 

^4= Other  (specify): 

15.  For  each  of  the  following 
management  activities  for  RSVP 
volunteers  working  in  alcohol/drug 
areas  in  your  organization,  please 
indicate  who  does  most  of  the 
management: 


RSVP 
pfo|oct  doos 

Your 
oganiajion 
doos  fnost 

DOM 

not 

•PPhr 

2 
2 
2 
2 

2 
2 
2 

3 
3 
3 
3 
3 
3 
3 

jh     k«M^   !■  wTnln  n    —  — -*    n>i««i«aln« 

•.  VolunlMr  Fteeognilion. _. _ ,     ,,                  

f.  AssMano*  In  praMsms  mpartsnosd  In  doing  vokintMr  |ob - 

>  •  •  .  JSSmm 


Ft#pl  lUgl«Hr  /  ,VoL.  86. 1^  28t  /  Manday.  f  ebwiV  A  >mM  t  N<Bi<*8 


16.  For  your  oi:ganizatkin  to  make  the       alcohol/ drug  activities — do  you  need 
beat  poMible  use  ai  RSVP  vokinteera  in 


additional  management  help  from  the 
RSVP  project  in: 


No 


i^^^^mI 


WtouMMia 


RSVP 
project 


•ubttandai 


Does 

not 

■PPhr 


aVWunlMr 

bk  VotunlMr  toMninQ. 

c'    ' 


d  Job^pwHc  Mnino 
•.Vok 

tAMMVIMkl 

^  hiiUfiiMriton  on 


1*1  tfoinQ  voiunlMf  |ob« 


17.  How  important  arc  RSVP 
volunteers  to  the  success  of  your 
orgufantkm?  CHECK  ONE  RESPONSE 
CODE 

'Very  important 
'Important 
I = Somewhat  important 
^4sNot  very  important 

18.  Do  you  have  any  unfilled  vohmteer 
positions  in  the  drug/ alcohol  area  for 
which  you  could  use  additional  RSVP 
volunteers?  CHECK  ONE  RESPONSE 
CODE 

Yes 

Skip  to  qnestioa  19 

19.  How  many  additional  RSVP 
volunteers  could  you  use? 
RSVP  Volunteers 

20.  Do  you  have  any  additional 
commento  on  any  of  the  issues  we  asked 
about? 


In  case  we  need  to  contact  you  about 
this  questionnaire,  please  provide  us 
with  your  name,  address,  telephone 
number,  and  best  time  to  calL 

a.  Name:    ^——^^——^-^—^^^—^ 

b.  Address:   — ^— ^^^— ^^_^^__^_^ 


c  Telephone:    ^— ^^^— ^^^— ^^_- 
d.  Best  Time  to  Calk  

Thank  you  for  your  help.  Please  return 
this  questionnaire  to:  Harvey  Zekm, 
Research  Triangle  Institute.  PO  Box 
12194,  Research  Triangle  Park.  NC 

27709 

In-Deptt  Vohmteer  Supervisor  Survey 
Questiooiiaire 

Please  answer  the  following  questions 
in  regard  to  the  RSVP  volunteers  you 
have  working  in  the  area  of  drug  and 
alcohol  abuse. 

Volunteer  Characteristics 

1.  How  would  you  characterize  the 
RSVP  volunteers  working  for  you? 

2.  Do  you  think  older  volunteers  work 
well  with  (your  agency's  target 
population:  example,  diildren  and 


teenagers)?  Do  you  think  older 
volunteers  could  work  well  with  other 
populations?  If  yes,  please  describe. 

9.  Have  you  woiiced  with  RSVP 
volunteers  you  consider  outstanding? 
How  would  you  describe  this  (these) 
personts]?  Why  do  you  think  they  are 
particularly  successful? 

Management  Issues 

4.  Have  RSVP  volunteers  affected  the 
management  requirements  for  you  or 
your  staff  in  any  way?  If  so,  how? 

5.  Are  there  special  training  needs  of 
RSVP  volunteers  in  comparison  to  other 
volunteers?  If  so,  can  you  describe  the 
differences? 

6.  Have  you  encountered  any 
problems  in  the  following  situations 
with  RSVP  vohmteers? 

•  In  the  volunteers'  interactions  with 
other  staff 

•  In  the  volunteers'  relationship  with 
supervisors 

•  In  your  relationship  with  the  project 
director 

•  In  the  volunteers'  ability  to  perform 
the  tasks  asked  of  hhn/diem 

•  In  the  vohmteers'  willingness  to 
perform  the  task  reqiiired 

7.  Have  you  experienced  any 
obstacles  in  using  older  volunteers  in 
your  program?  If  yes,  please  describe 
what  they  were. 

8.  (If  any  obstacles)  what  have  you 
done  to  overcome  these  obstacles?  Did 
it  succeed? 

9.  From  your  experience,  in  what 
activities  are  RSVP  volunteers  most 
effective? 

10.  Are  there  other  activities  you 
would  like  to  see  the  RSVP  volunteers 
perform  within  your  agency?  If  yes. 
please  describe  these  tasks.  If  there  are 
tasks  they  aren't  performing,  what 
would  need  to  be  done  to  i^ange  this? 

11.  What  aspect  of  your  program's 
involvement  with  older  volunteers  are 
you  most  proud  of? 


12.  How  would  you  characterize  your 
organization's  management  style  with 
older  volunteers? 

Program  Planning 

13.  What  would  you  tell  another 
organization  about  older  volunteers? 

14.  What  should  RSVFs  role  be  in  the 
assignment  and  retention  of  volunteers 
in  your  agency? 

15.  What  can  RSVP  do  to  improve  the 
use  of  their  volunteers  for  your 
organization? 

16.  Can  you  give  an  example  of  a 
particular  situation  in  which  a  volunteer 
was  crucial  to  the  care/contact  with  a 
client? 

(PR  Doc  91-2472  Filed  2-l-«l;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Inf  ormatlon  Collection  Under 
Review  by  tlie  Office  of  Management 
and  Budget  (0MB);  Expedited  Review 

DOC  has  submitted  to  OMB  for 
expedited  clearance  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
The  collection  is  for  the  National 
Oceanic  and  Atmospheric 
Administration  of  DOC. 

Title:  Northwest  Region  and  Alaska 
Region  Family  Logbook  of  Forms. 

Form  Number  Agency — N/A;  OMB-  - 
064fr-0213. 

Type  of  Request:  Revision — ^Expedited 
Review. 

Burden:  No  new  respondents  (393): 
809  new  burden  hours — ^Average 
minutes  per  response.  10  minutes  per 
response  for  new  requirements.  Overall 
burden  for  the  collection  is  18, 752 
hours — Average  hours  for  reportir.g 
requirements — ^.174;  8  hours 
recordkeeping  for  1,836  persons. 


Needs  and  Uses:  This  collection  will 
augment  the  fishery  information 
collected  hoja  up  to  260  individual 
groundfish  processors  to  provide  fishery 
managers  with  adequate  information  to 
base  in  season  management  decisions 
on  groundfish  resources.  Without  the 
new  information,  the  National  Marine 
Fisheries  Service  is  unable  to  effectively 
monitor  groundfish  and  prohibited 
species  quotas. 

Affected  Public:  Businesses  or  other 
for  profit,  small  businesses  or 
organizations. 
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Frequency:  On  occasion,  weekly, 
monthly,  biennially,  daily. 

Respondent's  Obligation:  Mandatory. 

OMB  E>esk  Officer  Ron  Minsk.  395- 
3084. 

Copies  of  the  logbook  requirements 
are  published  below.  Any  questions  can 
be  directed  to  Edward  Michals,  DOC 
Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  for  the  proposed 
information  collection  requirements 


should  be  sent  to  Ron  Minsk,  OMB  Desk 
Officer,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
He  would  also  welcome  telephone  calls. 
His  number  is  (202)  377-3084. 

Dated:  )anuary  28. 1990 

Edward  Michala, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

MLUNO  cooc  asie-a-M 


CATCHER  VESSEL  DAILY  FISHING  LOG 

PAGE 

YEAR  ■  MONTH  ■  DATE 

VESSEL  NAME  •  AOFftQ  NO. 

REPORTING  AREA 

GEAR  TYPE 

OPERATOR'S  SIGNATURE 

OBSERVER 
ONBOARD 
TEt          NO 

CREW  Size 

HAUL  ON 
SET  NO. 

nME  OF  OEAN 
OEPIOTMENT 

■EOW  POSITION  OF  HAUL  0*  $n 
UTITUOE              lONOITUOE 

WE  SEA 

OEFTH 
(CkcM 
MwFM) 

AVEMCE 

OUR  DEPTH 

ICIrcM 

MorFM) 

OAH  AND  TIME 
OF  OUR 
RHRIEVAL 

END  POSITION  OF  HAUL  OR  SH 
UTITUOE               LONOrrUDE 

HAUL  OR  Sn 
DURATION 

NO.  OF 
SKATES  OR 
POTS  RUN 

NO  OF  HOOKS 
OR  POTS 
PER  SKATE 

ESTIMATED 

ROUND  CATCH 

WEIOMT 

tNTENDEO 
lARCET 
SPECIES 
COOEIS) 

, J 

COMMENTS 

DISCARDED  SPECIES:  For  groundfish  and  tarring,  r^ord  In  lbs  or  0.1  mt  (eircl.  which):  For  halibut,  .aimon.  king  crab,  and  Thnner  crab,  rwiord  In  numh«. 

SPECIES  CODE 

BALANCE  FORWARD 

OAILY  TOTAL 

CUMULATIVE  TOTAL 
FOR  FISHING  TRIP 

RECORD  ADFtG  FISH  TICKET  NUMBER  IF  DATE 
REPRESENTS  UNDING  DATE 


CATCH  DELIVERY  INFORMATION 


IF  CATCH  DELIVERY  IS  MADE  TO  A  U.S.  PROCESSOR 

RECORD  PROCESSOR  NAME  AND 

ADFtO  PROCESSOR  CODE 


IF  CATCH  DELIVERY  IS  TO  A  FOREIGN 
PROCESSOR,  RECORD  PROCESSOR  NAME 


NOTE:  LogbooK  sheets  must  be  filled  out  each  day  of  a  fishing  trip,  starting  from  the  first  day  a  vessel  leaves  an  Alaskan  port  or  enters  the  EEZ  off  AlasKa  until  a  veasel 
returns  to  port  or  leaves  the  Alaskan  EEZ.  On  days  of  no  fishing  activity,  record  date,  vessel  l.a.  and  whether  or  nm  an  obsenSrIs  onboard 
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CATCHER/PROCESSOR  DAILY  CUMULATIVE  PRODUCTION  LOG 


PAQE     YEAR -MONTH    DATE 

VESSEL  NAME  >  AOF«a  NO. 

REPORTING  AREA 

GEAR  TYPE 

OPERATOR'S  SIGNATURE 

OBSERVER 
ONBOARD 

Y» N0_ 

CREW  SIZE 

MO 

Nwioa 
(iTNa 

niKOFOUN 

DcnontENT 

UOM  POSITION  OF  HML  0*  XT 
UmuOC             lONOITUK 

ME  SU 

DEPTH 
(Ckcla 
Mat  nil 

MERME 

QEAN  DEPTH 

(Cltala 

HotPM) 

DATE  AND  TIME 
OPOEAN 
KTMEVAl 

END  POSITION  OP  HAUl  OR  tn 
LATITUDE              lONOITUOE 

HAUL  OR  Sn 
DURATION 

NO  OP 
SKATES  OR 
POTS  RUN 

NO  OP  HOOKS 
ORPOIS 
PER  KATE 

ESTIMATED 

ROUND  CATCN 

WEIGHT 

ICtnlaMataMi 

INTENDED 
TAROr 
SPECIES 

COOE(S| 

COMMENTS 

DISCARDED  SPECIES:  For  groundflBh  and  herring,  rtcord  in  lbs  or  0.1  mt  (circit  which):  Fof  halibut,  salmon,  king  crab,  and  Tanner  crab,  racord  in  numbers 

SPECIES  CODE 

BALANCE  FORWARD 

DAILY  TOTAL 

CUMUUTIVE  TOTAL  FOR 
WEEKLY  REPORTING  PERIOD 

RETAINED  PRODUCT  INFORMATION:  Circle  lbs  or  ml  (to  at  least  the  nearest  0.1  mt) 


SPECIES  CODE/ 
PRODUCT  TYPE  CODE 

BAUNCE  FORWARD 

DAILY  TOTAL 

CUMULATIVE  TOTAL  FOR 
WEEKLY  REPORTING  PERIOD 

NOTE:  Logbook  sheets  must  be  filled  out  each  day  of  a  fishing  trip,  starting  from  the  first  day  a  vessel  leaves  an  AlasKan  port  or  enters  the  EEZ  off  Alaska  until  a  vessel 
returns  to  port  or  leaves  the  Alaskan  EEZ  On  days  of  no  fishing  activity,  record  date,  vessel  ID.  and  vi^hether  or  not  an  observer  is  onboard 
For  ancillary  products,  begin  product  type  codes  with  'A',  e.g.,  A12. 
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.     MOTHERSHIP  PROCESSOR  VESSEL  DAILY  CUMUUTIVE  PRODUCTION  LOG 

PAGE 

YEAR-MON-DATE 

VESSEL  NAME  AND  ADF&G  NO. 

REPORTING  AREA 

GEAR  TYPE 

OPERATOR'S  SIGNATURE 

OBSERVER  ONBOARD 

CREW  SIZE 

Processing: 

Other! 

Tolol: 

ALASKA  STATE  FISH  TiCKH  NO. 

RECEIPT  TIME 

RECEIPT  POSITION 
LATITUDE                 LONOTUOe 

CATCHER  VESSEL  NAME  AND  AOF&G  NO 

ESTIMATED  CATCH 
RECEIPT  WEIGHT 
(Circle  lb»  or  mt) 

COMCNTS 

DISCARDED  SPECIES 
For  groundfish  and  herring,  record  in  lbs  or  0.1  mt  (circle  which);    For  holibut,  solmon.  king  crab,  and  Tanner  crob,  record  in  numbers 
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RETAINED  PRODUCT  INFORMATION:  Circle  lbs  or  mt  (to  ot  least  the  nearest  0.1  mt) 
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NOTE:    for  oncillory  products,  begin  product  type  code  oilh   A'   e.g..  A12 


SHORESIDE  PROCESSING  FACILITY  DAILY  CUMU 


U\TIVE  PRODUCTION  LOG 


PAGE 


YEAR-MON-OATEJ     ''^^^  '"^^  ^^^  AOFftC  PROC  CODC 


REPORTING  AREA 


ALASKA  STATE  FISH  TICKET  NO 


RECEIPT  TIME 


GEAR  TYPE 


MANAGER'S  SIGNATURE 


CATCHER  VESSEL  NAME  AND  AOTAC  NO. 


OBSERVER  PRESENT 


«S NO 


ESTIMATED  CATCH 
RECEIPT  WEIGHT 
^Circle  lb«  Of  ml) 


EMPLOYEE  HOURS 

Proceninf:        

Oth»r  

Tolol: 


COMCNTS 


For  groundfiah  and  barring,  rtcord  in 

lb«  or  0.1  mt  (circle  *h' 

DISCARDED  SPECIES 
ch):    For  halibut,  solmon 

king  crob,  and  Tonner  c 

rab,  record  in 

numbers 

vcon  COM 

■MANCf  rolMMMO 

DMLV  rOMi  DCNmB 
•r  CATCMO  vnXLS 

DM.Y  TOTM.  M 

moassNc  OPOWTiONS 

CUMMAIM  TDT«.  rOR 

RETAINED  PRODUCT  INFORMATION:  Circle  lbs  or  mt  (to  ot  least  the  nearest  0. 1  mt) 


wcoacooc/ 

MOOUCTIVK  COOC 

•MAMCt  roMMm 

BMLYTOnL 

CUMUUIM  10TM.  fW 
WXLT  IVOnMC  KMOO 

40TC:    For  oncMory  products,  btqtfi  product  typo  codts  vith  %\  t.q..  A12 
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ALASKA  GROUNDFISH  PROCESSOR 
WEEKLY  PRODUCTION  REPORT 

Processor  Nonne 

Coll  Sign 

Federal  Permit  |: 

AOFG  Processor  |: 

Gear  Typ«  of  Horv«st«r  (circl«  one) 

(1)  Hook  &  Hne        (2)  Pot         (3)  Non-pelogic  Trowl         (4)  Pelagic  Trowl         (5)  i\q/Trn\\        (6)  Other  (specify) 

Representative 

Phone  #: 

FAX/Telex  #: 

Federal  Reportin< 

Area: 

Retained 
Product 
Weiqht  (mt) 

Federal  Reportinc 

Area: 

Retained 
Product 
Weight  (mt) 

Federal  Reportinc 

Area: 

Retained 
Product 
Weight  (mt) 

Retained  Species 
Code 

Product  Type 
Code 

Retained  Species 
Code 

Product  Type 
Code 

Retained  Species 
Code 

Product  Type 
Code 

Discard  Species 

Discard  ^     ^ 
Rnd  Wt  rmt) 

No.  of 
PSC 

Uiscord  Species 

Discard 
Rnd  Wt  rmt^ 

No.  of 
PSC 

Discard  Species 
Code 

Discard 
Rnd  Wt  rmtl 

No.  of 
PSC 

NOTE:    For  ancillary  products,  begin  product  type  code  with  'A',  e.g.,  'A1 2' 

Report  product  weight  to  at  least  neorest  0. 1  mt 

Notional  Marine  Rahwiee  Service      P.O.  Box  21««e.  Juneau  AK    99802  Teleic    «229«00O 


FAX:  907-5W-7131    Phone:  907-586-7229 
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ALASKA  GROUNDFISH  PROCESSOR 

Processor  ^ 

lame                  jColl  Sign 

Federol  Permit  #: 

DAILY  PRODUCTION  REPORT 

ADTG  Processor  |: 

C«or  Type  of  Harvester  (circle  one  per  poge) 

(U  Hook  k  IJne         f2)  Pol        (5)  Non-oeloaic  Trawl        (4)  Pelaok:  Trawl       (5)  Jia/TroW        (6)  Other  (specify)    . 

Representati\« 

Phone  §-. 

FAX  #: 

Hor^sJTConSing 
Dote 

Fed  Report 
Areo 

Retained 
Species  Code 

Product 
Type  Code 

Retained  Product  Weight 
Circle:    MT    or    LBS 

Discard 
Species  Code 

Discard  Weight 
WT  (0.1   mtj 

Remarks 

- 

« 

NOTC:    For  ancillary  products,  t>egin  product  code  with  "A",  e.g.  'A12' 
Report  product  weight  in  pounds  or  metric  tons  (ot  leost  neorest  0.1  mt) 
Notionol  Marine  HshariM  S«rvica         P.O.  Box  216€8.  Juneo>j  AK  99802 


Telen:    62296000 


0MB  Control  No. 
FAX:  907-685-7U1     Phone:  907-586-7229 
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ALASKA  GROUNDFISH 
CHECK-OUT  NOTICE 
SHORESIDE  PROCESSOR 


Send  to: 


Notionol  Morine  Fisheries  Service 
P.O.  Bon  21668.  JurMOU.  Alaska  99802 
Telex:  RCA  45-377  NMFS  AKR  JNU 
FAX:  907-586-7131 
Phone:  907-586-7229 


Repr«ser^totive 


rAXA«i«K  No: 


Shore  side  Processor  Nome 


Phone  No: 


AOF&G  PROCESSOR  CODE 


wrz 


ENTER  DATE  FACIUTY  CEASED  TO  RECEIVE  GROUNDFISH 


0MB  Control  No.  0648-0213 
Expiration  date:    12-31-91 


[FR  Doc.  91^24S2  Filed  2-1-01;  0:46  em] 


lnt«matlonal  Trad*  Administration 
rc-533-a02] 

PraNmlnary  Afflmwtiv*  Countwvaiing 
Duty  Dfrmintion;  8tMl  Wirt  Rop« 
fromindia 

AQENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACnoN:  Notice. 


;  We  preliminarily  determine 
that  benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  India  of  steel  wire  rope  ("wire  rope"), 
as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice.  The 
estimated  net  subsidy  is  31.80  percent 
ad  valorem  for  all  manufactiirers, 
producers,  or  exporters  in  India  of  wire 
rope. 

We  are  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  wire  rope  fipom  India  that  are 
entered,  or  withdrawn  from  wareh6use, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  to  require 
a  cash  deposit  or  bond  on  entries  of  this 
product  in  an  amount  equal  to  the 
estimated  net  subsidy. 

If  this  investigation  proceeds  as 
expected,  we  will  make  a  final 
determination  on  or  before  April  15. 
1991. 

iFPicnvi  DATi:  February  4. 1991. 
KM  PUfiTHBR  mramaATioN  contact: 
Roy  A.  Malmrose  or  Paulo  Mendes. 
Office  of  Countervailing  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  DC  20230  at 
(202)  377-5414  or  (202)  377-5050, 
respectively 
SUPPLIMCNTAIIY  INFORMAHON: 

Preliminary  Determination 

Based  on  our  investigation,  we 
preUminarUy  determine  that  there  is 
reason  to  believe  or  suspect  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  India  of  wire 
rope.  We  preliminarily  determine  that 
the  following  programs  confer  subsidies: 

•  International  Price  Reimbursement 
Scheme  (IPRS) 

•  Pre-Shipment  Export  Loans  (Export 
Paddng  Credit) 

•  Post-Shipment  Financing 

•  Import  Ihity  Exemptions  AvaUable 
through  Advance  Licenses 

•  Sale  of  an  Additional  License 
We  preliminarily  determine  the 

estimated  net  subsidy  to  be  31.80 


percent  ad  valorem  tot  all 
manufacturers,  producers,  or  exporters 
in  India  of  wire  rope. 

Case  History 

Since  the  pubUcation  of  the  Notice  of 
Initiation  in  the  Federal  Register  (55  FR 
50731,  December  10, 1990),  the  following 
events  have  occurred.  On  December  7, 

1990,  we  presented  a  questionnaire  to 
the  Government  India  in  Washington. 
DC,  concerning  petitioners'  allegations. 
In  response  to  requests  bom  the 
responding  companies  and  the 
Government  of  bidia.  on  December  24, 
and  28, 1990,  respectively,  the  due  date 
for  the  questionnaire  responses  was 
extended  until  January  15, 1991.  On 
December  27, 1990,  the  responding 
companies  filed  a  letter  requesting  an 
extension  of  the  preliminary 
determination  on  the  grounds  that  the 
case  is  extraordinarily  complicated.  On 
January  2, 1991,  we  notified  respondents 
that  pursuant  to  section  703(c)(1)(B)  of 
the  Act  the  Department  did  not  find 
sufficient  reason  to  postpone  the 
preliminary  determination  in  this 
investigation.  On  Jemuary  3, 1991.  the 
U.S.  International  Trade  Commission 
preliminarily  found  that  imports  of  wire 
rope  from  India  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry  (56  FR  286).  On  January  15. 

1991.  we  received  responses  bom  the 
Engineering  Export  Promotion  Cotmdl 
{E^C),  on  behalf  of  the  Government  of 
India,  and  two  manufacturers:  Usha 
Martin  Industries  Limited  (UMIL)  and 
Bombay  Wire  Ropes  (BWR)  Ltd.  The 
responses  indicated  diet  exports  had 
been  made  to  the  United  States  through 
certain  trading  companies.  However, 
responses  were  received  from  only  the 
two  above-mentioned  manufacturers. 
While  the  responses  indicate  that  these 
two  manufacturers  account  for  well  over 
a  majority  of  total  exports  by  volume  to 
the  United  States,  their  combined  export 
volumes  do  not  account  for  100  percent 
of  exports  to  the  United  States.  The 
Department  intends  to  soUcit  additional 
information,  prior  to  verification,  bom 
those  companies  which  account  for  the 
remaining  portion  of  wire  rope  exports 
to  the  United  States. 

SocqM  of  Investigation 

The  product  covered  by  this 
investigation  is  steel  wire  rope.  Steel 
wire  rope  encompasses  ropes,  cables, 
and  cordage  of  iron  or  steel  other  than 
stranded  wire,  not  fitted  with  fittings  or 
made  up  into  articles,  and  not  made  up 
of  brass  plated  wire.  Steel  wire  rope  is 
currently  provided  for  in  subheadings 
7312.ia6a  7312.10.903a  7312.10.906a 
and  7312.10  JOOO.  of  the  Harmonized 
Tariff  Schedule  (HTS).  The  HTS 


subheadings  are  provided  for 
convenience  and  ctistoms  purposes.  The 
written  description  remaiiu  dispositive. 

Analyris  of  Programs 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  subsidies  ("the  review 
period")  is  April  1, 1989,  through  March 
31, 1990,  which  corresponds  to  the  most 
recently  completed  fiscal  year  of  the 
respondent  companies. 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  in  incorrect  we  accept  the 
response  for  purposes  of  the  preliminary 
determinatioa  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable,  the  program 
will  be  considered  a  subsidy  in  the  final 
determination. 

Based  on  our  analysis  of  the 
responses  to  our  questionnaire,  we 
preliminarily  determine  the  following: 

L  Programs  Preliminaiily  Found  to 
Conf w  Sulieidies 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  India  of  wire  rope  under  the  following 
programs: 

A.  International  Pn'ce  Reimbursement 
Scheme  (IPRS) 

On  February  9, 1981,  the  Government 
of  India  introduced  the  IPRS  for 
exporters  of  products  with  steel  inputs. 

The  purpose  of  the  program  is  to 
rebate  the  difference  between  higher 
domestic  and  lower  international  prices 
of  steel.  On  January  la  1985,  and  June  2, 
1988,  the  Government  of  India  extended 
the  IPRS  to  include  staiiUess  wire  rod 
and  high  carbon  steel  wire  rod. 
respectively.  Wire  rod  is  the  primary 
input  into  wire  rope.  According  to  the 
questioimaire  responses,  the  price  of 
wire  rod  in  India  is  not  controlled 
Eligibility  for  IPRS  rebates  is  restricted 
to  wire  rope  inputs  purchased 
domestically. 

The  EEPC  a  non-profit  organization 
funded  by  die  Government  of  India  and 
private  firms,  processes  the  claims  for. 
and  disburses,  the  IPRS  rebate.  The 
IPRS  rebate  is  based  on  (1)  the 
differential  between  die  domestic  and 
international  prices  of  steel  wire  rod 
and  (2)  the  actual  wire  rod  consumption. 
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tnduiivtofai 
allownnea  for  WMlt.  TIm  donndc  ptke 
of  win  nid  b  baMd  oa  •  ealcdatad 
average  of  domei tic  prodncan'  piicaa. 
The  international  price  of  wlra  rod  ii 
derived  fraat  tolaiiiattoBal  pcteaa  of  an 
upatraaai  ileal  pnMfact  During  tha 
raview  period  bota  wive  rope 
inewihctuian  ooveved  bjr  tnia 
invaadgatiaB  laoeivad  IFR8  nbataa  on 
axporta  of  wka  rape  to  tka  United 
States. 

We  conaider  a  govanonant  oragraai 
that  raaolta  in  iht  praviaion  of  an  inpat 
to  exporten  at  a  pdca  lower  than  to 
producera  of  domeatiGally-aokl  products 
to  coofer  a  subsidy  within  tha  meaning 
of  section  771(5XA)  of  the  Act 
Therefore,  wa  preliminarily  detennine 
the  IFRS  program  to  confer  a 
countarvailaole  export  subsidy.  We 
consider  tha  benefit  to  be  the  entire 
IPRS  rebate  with  an  adjustment  for 
sdministrativa  costs  in  the  form  of 
banking  charges. 

Respondents  reported  IFRS  rebates 
received  during  the  review  period  on 
aiqMrts  of  tha  subject  merchandise  to 
the  United  States.  To  calculate  the 
benefit  for  each  company,  we  divided 
the  amount  of  rebates  received  by  the 
value  of  respondents'  exports  of  the 
subject  merchandise  to  the  United 
States.  We  then  wetted  each 
company's  benefit  by  its  share  of 
exports  of  the  subject  merchandise  to 
the  United  States.  On  ttiis  basis,  we 
preliminarily  detennine  the  net  subside 
from  this  program  to  be  29.17  percent  ad 
ralorem  for  all  manufacturers  and 
exporters  in  India  of  wire  rope. 

B.  Pre^hipment  Export  Loans  (Export 
Packing  Credit) 

Tlie  Reserve  Bank  of  India,  throu^ 
commercial  banks,  provides  pre- 
shipment  or  "paddog"  credits  to 
exporters  under  the  Pre-Shipment  and 
Post-Shipment  Credit  Scheme.  Pre- 
shipment  financhig  provides  working 
capital  to  manafactorers/exporters  for 
the  purchase  of  raw  materials  and 
packing  materiala  baaed  on  presentation 
of  a  confirmed  order  or  letter  of  credit 
Typically,  90  percent  of  the  valne  of  the 
purchase  order  Is  eligible  for  pra- 
shipment  financing,  although  no 
provision  exists  restricting  such 
financing  for  the  remaining  10  percent  of 
the  order  vahw. 

In  general,  pre-shipment  loans  are 
granted  for  a  period  of  180  days.  During 
the  review  period,  the  interest  rate 
under  this  propam  was  7 A  percent  for 
goods  shipped  widiin  the  fint  180  days. 
A  manufacturer/ exporter  can  apply  iat 
an  extensicRi  of  up  to  90  days.  If 
approved,  the  manofacturer/expottar  is 
charged  9.5  percent  inlereat  duiteg  tha 


90  day  extenaioB  period,  b  the  even  that 
a  manufacturar/ajmortaf  doaa  not  ahip 
until  after  the  270th  day.  it  will  be 
charged  7  A  percent  for  the  first  180 
days.  9.5  percent  for  the  next  90  days, 
and  ita  "ragalar  intaraat  rate  for  the 
remainder  of  the  kMU.  bterast  on  these 
loans  ia  paid  quarterly  or  at  tha  date  of 
lepayiMnt  Becauae  only  axportais  are 
eligible  for  these  pwsh^wnent  kians,  wa 
determine  ttiat  they  are  oounterrallabia 
to  tha  extant  that  ttiey  are  provided  at 
preferential  rataa. 

According  to  the  responses,  the 
bendnnaik  intareat  rate  at  which  ahort- 
teim  commercial  loans  ware  available  in 
India  during  tha  Nriew  period  was  lOJ) 
percent  Comparing  tha  benchmark 
interest  rate  to  the  rate  charged  imder 
this  program,  we  find  that  the  rate  on 
the  pre-shipmant  loana  is  preferential. 
Therefore,  wa  determine  tfaia  program  to 
be  ooontervailable. 

To  cakolata  tha  benefit  we  followed 
the  short-term  loan  methodology  which 
has  been  applied  oonsistantiy  in  our 
past  detarmhiationa  and  ia  deacribad  hi 
more  detail  in  the  Subudiat  Appendix 
attached  to  the  notice  of  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Productt  from 
Argentina:  Final  Affirmative 
Countervailing  Duty  DetamiMOion  and 
Countervailing  Duty  Order  (40  FR 18000, 
April  20, 19B«^  tee  aleo,  Alhambra 
Foundry  v.  United  Statae.  825  F.  Supp. 
402  (OT,  1965). 

Accordingly,  wa  compared  the 
amount  of  interst  paid  on  thoee  loana 
related  to  sales  of  wire  rope  to  the 
United  States  during  tha  revtew  period 
to  the  amount  that  woold  have  been 
paid  at  the  benchmark  rate.  For  each 
company,  we  divided  the  difference  by 
its  total  exporto  of  tha  subject 
merdiandisa  to  the  United  Statea.  We 
then  weighted  each  company's  benefit 
by  ite  share  of  asqiorto  of  the  subject 
merchandiae  to  the  United  States.  On 
this  basia.  we  preUminariy  detomine 
the  net  subsidy  from  this  propam  to  be 
1.78  preoent  for  all  manu&cturera  and 
exptvten  in  India  of  wire  rope. 

C  Post-Shipment  Financing 

The  Raaarve  Bank  of  India,  through 
commercial  banks,  pravidea  post- 
shipment  financing  under  the  Pre- 
Shipment  and  Post-Shipment  Credit 
Scheme.  Poat-ahipmeBt  financing 
providea  working  capital  to 
manufacturen/exporten  for  the  interim 
period  between  ahipment  of  gooda  and 
receipt  of  payment  Post-ahiinnent 
financing  is  available  to  manoCacturan/ 
exporten  upon  preaontation  of  a 
confirmed  order  or  letter  of  credit 
subsequent  to  shipment  of  the  goods. 
The  terms  of  poet-afaipmant  financing 
with  respect  to  the  due  date  are  thoaa 


stated  in  tha  pardiaaa  order/contract 

The  due  date  may  in  no  case  exceed  180 
days.  During  the  review  period,  the 
interest  rate  under  this  program  was  &6B 
percent  Intareat  on  these  loana  ia 
mainly  paid  up  front  at  the  time  of  tha 
discount  Because  only  exporters  are 
eligible  for  theaa  post-shipment  loana. 
we  determine  that  they  are 
countervailable  to  the  extent  that  diey 
are  provided  at  preferential  rataa. 

According  to  the  responses,  the 
benchmark  interest  rate  at  which  short- 
term  commercial  loans  were  available  in 
India  during  die  reveiw  period  was  10.0 
percent  Comparing  the  bendmiarii 
interest  rate  to  tiie  rate  charged  under 
this  program,  we  find  that  the  rate  on 
the  post-shipment  loans  is  preferential 
Therefore,  we  determine  ttiis  program  to 
be  countervailable. 

To  calculate  the  benefit  we  followed 
the  short-term  loan  methodology  vrhich 
has  been  applied  consistently  in  our 
past  determinations  and  is  described  in 
mora  detail  in  die  Subsidies  Appendix 
attached  to  the  notice  of  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina:  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  [IB  FR  18006, 
April  20, 1964);  see  also,  Alhambra 
Foundry  v.  United  States.  626  F.  Supp. 
402  (OT,  1965). 

Accordingly,  we  compared  the 
amount  of  interest  paid  on  those  loana 
related  to  sales  of  wire  rope  to  the 
United  States  during  the  review  period 
to  the  amount  that  would  have  been 
paid  at  the  benchmark  rate.  For  each 
company,  we  divided  the  difference  by 
iU  total  ejqxuta  oi  the  subject 
merchandiae  to  the  United  States.  We 
then  weighted  each  company'a  benefit 
by  ita  share  of  exports  of  the  subject 
merchandise  to  the  United  States.  On 
this  basis,  we  preliminarily  determine 
the  net  subsidy  from  this  proyam  to  be 
0.71  percent  for  all  manufacturen  and 
exporten  in  Indta  of  wire  rope. 

D.  Import  Duty  Exemptions  Available 
Through  Advance  Licenses 

Advance  licenses  are  only  available 
to  exporten  and  provide  an  import  duty 
exemption  on  inpute  of  raw  materials 
used  in  the  prodoction  of  exports.  In  ite 
response.  UMIL  stated  that  it  haa  ased 
four  advance  Ucensea  to  import  raw 
materials  used  in  the  productiott  of  wire 
rope  end  ther  non-eubject  merchandise. 
Because  this  program  is  limited  to 
exporters,  any  hiq>ort  duty  exemption 
provided  on  imported  prodncta  not 
physically  incorporated  into  an  exported 
product  constitutes  a  countervailable 
export  subsidy.  According  to  the 
response,  the  only  material  imported  o} 
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UMIL  under  an  advance  licenae  which 
was  not  physical^  incorporated  into  an 
exported  product  was  soap.  Therefore, 
we  consider  the  dnty-savings 
attributable  to  imports  of  soap  a 
countervailable  export  subsidy. 

To  calculate  the  benefit  we  divided 
the  total  duty-savings  by  UMIL's  total 
exports  to  all  markets.  We  then 
weighted  this  rate  by  UMIL's  share  of 
exports  of  the  subject  merchancBse  to 
the  United  States.  On  this  basis,  we 
prdiminarily  detennine  the  net  subsidy 
from  the  use  of  this  license  to  be  0.13 
percent  of  all  manufacturers  and 
exporters  in  India  of  wire  n^ie. 

E.  Sale  of  an  Additional  License 

Additional  Licenses  are  transferable 
licenses  available  to  Export/Trading 
Houses  based  on  a  percentage  of  the 
annual  FOB  value  of  exports.  Importe 
under  these  licenses  are  subject  to 
customs  duties  and  need  not  necessarUy 
be  used  in  the  production  of  goods  for 
export.  In  ita  response,  UMIL  indicated 
that  that  it  sold  one  Additional  License 
during  the  review  period. 

Because  exporten  receive  these 
licenses  based  on  their  status  as  an 
exporter,  we  consider  the  proceeds 
resulting  from  sales  of  these  Bcenses  a 
countervailable  export  subsidy.  To 
calculate  the  benefit  we  divicted  the 
amount  UMIL  received  on  selling  the 
license  by  its  total  exports  to  all 
markets.  We  dien  weighted  this  rate  by 
UMIL's  share  of  exports  of  the  subject 
me.'diandise  to  the  United  States.  On 
this  basis,  we  preliminary  determine  the 
net  subsidy  from  the  sale  of  diis  license 
to  be  0.01  percent  for  all  manufacturen 
and  exporten  in  India  of  wire  rope 

n.  Pkogram  PnUainarity  Fouid  Not  to 
Confer  Subsidlas 

Cash  Compensatory  Support  (CCS) 
Program 

In  1966,  die  Government  ol  India 
established  the  CCS  program  as  a 
mechanism  by  which  to  rebate  indirect 
taxes  on  exported  merchandise.  The 
rebate  for  exporta  of  wire  rope  was  set 
at  a  maximum  of  10  percent  for  the 
review  period,  and  is  paid  as  a 
percentage  of  the  FOB  invoice  price. 
This  rate  was  based  on  the  results  of  a 
1989  audited  survey  of  domestic  wire 
rope  manufacturen  administered  by  the 
Mininstry  of  Commerce  (MOC)  and  die 
EEPC.  This  survey,  which  is  updated 
every  three  years,  covered  wire  rope 
manufacturen  whose  cumuladve 
production  levels  approximate  80 
percent  of  total  reports. 

To  detennine  whedier  an  kidlrect  tax 
rebate  system  eonfen  a  subsidy,  we 
must  apply  the  following  analysis.  (See, 


Preliminary  Affirmative  Countervailing 
Duty  Determination:  Textile  Mill 
Products  and  Apparel  from  Indonesia, 
49  FR  49672,  December  21,  ISM).  Pint 
we  examine  i^iether  the  system  is 
intended  to  operate  aa  a  rebate  ei  both 
indirect  taxes  and  import  duties^  Next 
we  analyze  whether  the  government 
properly  ascertained  the  level  ot  the 
rebate.  This  includes  a  review  of  the 
sample  used  in  the  study,  including  the 
documentation  and  the  accuracy  of  the 
information  gathered  from  die  sample  on 
input  coefficients,  import  prices  and 
rates  of  duty  on  imported  inputs,  the 
ratio  of  imported  inpute  to  domestically 
produced  inpute  (when,  for  a  givoi 
imported  input  there  is  also  domestic 
production  of  the  input),  and  the 
exchange  rates  used  to  convert  import 
prices  denominated  in  a  foreign 
currency  to  the  local  currency.  Fmally, 
we  review  whether  the  rebate  schedules 
are  revised  periodically  in  order  to 
detennine  if  the  rebate  amount  refiecte 
the  amount  of  duty  and  indirect  taxes 
paid. 

When  the  study  upon  which  the 
indirect  tax  and  import  duty  rebate 
system  is  based  meets  these  conditions, 
the  Department  will  consider  that  the 
system  does  not  confer  a  subsidy  if  the 
amount  rebated  for  duties  and  indirect 
taxes  on  physically  incorporated  inputs 
does  not  exceed  the  fixed  amount  set 
forth  in  the  rebate  schedule  for  the 
exported  product  Based  on  the 
information  provided  in  the  responses 
and  the  Department's  previous 
examination  of  the  CCS  program  (See, 
for  example.  Certain  Iron  Metal 
Castings  From  India:  Final  Results  of 
Countervailing  Duty  Administrative 
Review  55  FR  1976.  January  18, 1991),  we 
preliminarily  determine  that  die  CCS 
rebate  meets  aD  the  above-mentioned 
criteria.  In  die  present  investigation,  we 
will  verify  whedier  rebates  umier  this 
program  continue  to  reasonably  reflect 
the  incidence  of  indirect  taxes  on  inputs. 

We  preliminarily  consider  wire  rod, 
2dnc,  lead,  fiber  cores,  lubricante,  and 
packing  materials  to  be  raw  material 
inpute  that  are  physically  incorporated 
into  the  subject  merchandise.  In 
determining  the  extent  to  which  the 
rebate  exceeded  the  tax  incidence  on 
the  items  physically  incorporated  into 
the  exported  product  for  each  company, 
we  compared  the  rebate  rate  provided  in 
the  response  to  the  indirect  taxes  on 
items  physically  incorporated  as  a 
percentage  of  the  total  FOB  value  of 
exporta  of  the  subject  merchandise.  The 
calculation  for  bodl  companies  yields 
tax  incidence  rates  greater  dian  10 
percent.  On  this  basis,  we  preliminarily 
detennine  that  the  CCS  program 


provides  no  overrebate  and,  therefore,  is 
not  cu  uii  terv  ailable. 

m.  Progyaraa  Pnll^  iiity  Detamiaed 
ToBaNolUsad 

We  preliminarily  determme  that  the 
following  programs  were  not  used  by 
manufacturen,  producera,  or  exporten 
in  India  of  wire  rope  during  the  review 
period: 

A.  Use  or  Sale  of  Import  Replenishment 

Licenses 

Import  Replenishment  Licenses 
permitting  the  ioqiort  of  merchandise 
are  issued  to  exporten  based  on  a  ratio 
of  the  FOB  prices  of  previous  export 
sales,  imports  under  these  licenses  are 
subject  to  value  limits  and  customs 
duties,  but  need  not  necessarily  be  used 
in  production  for  export 

B.  Income  Tax  Deductions  Available 
UnderBOHHC 

Section  8  OHHC  of  the  Finance  Act  of 
1930  provides  exporters  with  an  income 
tax  dedoctien  calculated  by  multiplying 
the  exporten'  profits  from  'the  sale  of 
goods  by  the  ratio  of  export  sales  to 
total  sales. 

C.  Development  Assistance  (MDA) 

The  Federaticm  of  Indian  Export 
Organizations  administera  and  the 
Ministry  of  Commerce  approves  all 
MDA  granta.  The  purpose  of  the 
program  is  to  provide  grants-in-aid  to 
approved  organizations  (i.e.,  export 
houses)  to  promote  the  development  of 
markete  for  Indian  goods  abroad.  Such 
development  projecta  may  include 
market  research,  export  publicity,  and 
participation  ia  trade  fain  and 
exhibitions. 

IV.  Programs  for  Which  Additional 
Information  is  Needed 

Based  on  our  analysis  of  the 
questionnaire  responses,  we  have 
determined  that  additional  information 
is  required  for  the  following  programs 
before  a  determination  can  be  made 
with  respect  to  whether  or  not  they 
confer  subsidies. 

A.  Import  Duty  Exemptions  Available  to 
100  Percent  Export-Oriented  Units 
(EOU) 

Designated  status  as  an  EOU  permite 
an  exporter  to  import  raw  materials  as 
well  as  machinery  and  equipment  duty- 
free. These  imported  materials  must  be 
entirely  incorporated  into  the  exported 
product  The  responses  indicate  that 
UMIL  may  have  benefited  from  ite 
status  as  an  EOU  through  (1)  the 
domestic  sale  of  final  products  for  which 
mpute  were  imported  duty-free,  (2)  the 
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duty-free  importation  of  certain  inputs 
that  were  not  physically  incorporated 
into  exported  merchandise,  or  (3)  the 
duty-free  importation  of  machinery  and 
equipment  during  the  review  period  We 
have  preliminari^  determined  that 
additional  information  on  this  program 
is  needed. 

B.  Sick  InduMtrial  Companiea  Act 

The  respooaes  describe  assistance 
available  under  the  Sick  Industrial 
Companies  Act  enacted  in  January  196d. 
Although  this  program  was  not  included 
in  the  petition  or  our  initiation,  the 
responses  explain  that  it  can  provide  a 
rehabilitation  package  to  companies 
designatedas  "sick  or  potentially  sick" 
by  the  Board  for  Industrial  and  Financial 
Reconstruction.  The  EEPC  response 
sUtes  BWR  was  dedgnated  a  sick 
company  in  July  1968  and  provides  a 
copy  of  the  rehabilitation  package 
created  for  it  Although  the  narrative 
portion  of  the  questionnaire  response 
states  that  diis  program  is  not  specific 
within  die  meaning  of  section  771(5)(A) 
ol  the  Act  the  law  establishing  the 
program  states  that  assistance  is  limited 
to  "scheduled"  industries.  Therefore,  we 
wiU  solicit  further  information 
concerning  the  specificity  of  assistance 
provided  under  the  Sick  Industrial 
Companies  Act 

C  Use  of  An  Additional  License 

In  its  response,  UMIL  indicated  that  it 
used  one  Additional  License  during  the 
review  period  for  imports  used  in  the 
manufacture  of  subject  and  non-subject 
merchandise  sold  in  the  domestic  and 
export  markets.  The  details  regarding 
these  licenses  and  identical  to  those 
described  in  the  "Sale  of  An  Additional 
License"  section  of  this  notice.  Because 
we  lack  specific  information  regarding 
the  administration  and  value  of  these 
licenses,  we  have  preliminarily 
determined  that  additional  information 
on  this  License  is  needed. 

Varificatioa 

In  accordance  with  section  776(b)  of 
the  Act  we  will  verify  the  information 
used  in  maUng  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d]  of 
the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
on  idl  entries  of  win  rope  from  India 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Fadaral  Registar  and  to  require  a 
cash  deposit  or  bond  for  each  such  entry 
of  this  merchandise  equal  to  31.80 
percent  ad  valorem.  This  suspension 
will  remain  in  effect  until  further  notice. 


ITC  Notiflcatloo 

In  accordance  widi  section  703(f)  of 
the  Act  we  will  notify  the  ITC  of  our 
determination.  In  adcUtion.  we  are 
making  available  to  the  ITC  all 
nonprivlleged  and  nonproprietary 
information  relating  to  this 
investigation.  We  wiU  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

PuUk  Comment 

In  accordance  with  19  CFR  355.38  of 
the  Commerce  Department's  regulations, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination.  Such  a 
hearing  will  be  held  at  10  a.m.  on 
Thursday,  April  4, 1991,  at  the  U.S. 
Department  of  Commerce,  room  3708. 
14th  Street  and  Constitution  Avenue. 
NW..  Washington.  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  within  ten  days  of 
the  publication  of  this  notice  in  the 
Federal  Registar  to  the  Assistant 
Secretary  for  Import  Administration. 
U.S.  Department  of  Commerce,  room  B- 
009, 14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number  (2)  the  number  of  participants; 
(3)  the  reason  for  attending:  and  (4)  a  list 
of  the  Issues  to  be  discussed.  In 
addition,  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  the  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  March 
25, 1901.  Ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  veraion  of  the 
rebuttal  briefo  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  March 
29. 1991.  An  interested  party  may  make 
an  affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
brief  and  may  make  a  rebuttal 
presentation  only  on  arguments  included 
in  that  party's  rebuttal  brief.  Written 
comments  should  be  submitted  in 
accordance  with  |  355.38  of  the 
Commerce  Department's  regulations  and 


will  be  considered  if  received  within  the 
time  limits  specified  in  this  notice. 

Authority:  This  determination  is  published 
pursuant  to  sec  703(f)  of  the  Act  (19  U.8.C 
167lb{f))- 

Dated:  January  29, 1991. 
Erie  L  Gaifinkal. 
Assistant  Secntaryfor  Import 
Administration. 
[FR  Doc.  91-2S56  FUed  2-1-91;  8:45  am] 


[C-646-806] 

PrtMmloyy  Itogatlve  CountervalHng 
Duty  D«taniilnation:  StMi  Vlfire  Rope 


AQENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 


summary:  We  preliminarily  determine 
that  benefits  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Thailand  of  steel  wire  rope  ("wire 
rope")  as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice.  The 
estimated  net  bounty  or  grant  is  0.40 
percent  ad  valorem.  Since  this  rate  is  de 
minimis,  our  preliminary  countervailing 
duty  determination  is  negative. 
If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  on  or  before  April  15, 
1991. 
imcnvE  DATE  February  4, 1991. 

TOR  FURTHtR  INTORMATION  CONTACT: 

Vincent  Kane  or  Julie  Anne  Osgood, 
Office  of  Countervailing  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW„  Washington, 
DC  20230.  telephone:  (202)  377-2815  or 
377-0167. 
SUPfLEMDITARV  INTORMATION: 

Preliminary  Detetminatioii 

Based  on  our  investigation,  we 
preliminarily  determine  that 
countervailable  benefits  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Thailand  of  wire  rope. 
For  purposes  of  this  investigation,  the 
following  programs  are  preliminarily 
found  to  confer  bounties  or  grants: 

•  Short-Term  Provided  under  the 
Export  Packing  Credits  Program 

•  Tax  Certificates  for  Exports 

•  Electricity  Discount  for  Exporters 
The  estimated  net  bounty  or  grant  is 

0.40  percent  ad  valorem.  Since  the 
countervailable  benefits  are  de  minimis, 
our  preliminary  countervailing  duty 
determination  is  negative. 
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Case  History 

Since  pubRcation  of  die  Nbtf  ce  of 
Initiation  in  the  Fedaial  RegtHer  (56  FR 
S0734t  December  19, 1990),  the  following 
events  have  occurred.  On  December  7, 
1990,  we  presented  a  qnestionnahv  to 
the  Government  of  Thailand  (GOT)  fai 
Washington.  E)C  concerning  petitioner't 
allegations.  On  faiuiary  14. 1991,  after 
granting  an  extension,  we  received 
responses  from  tiie  GOT  and  frtun  two 
respondent  companies,  Usha  Siam  Steel 
Industries  Limited  (Usha  Siam)  and 
Vivat  Steel  Wire  Rope  (1979)  Company 
Limited  (Vivat).  On  January  23, 1991,  we 
issued  a  supplemental/deficiency 
questionnaire  to  the  COT  and  the 
respondent  companies.  Responses  to  the 
supplemental  questianaaire  are  due  no 
later  than  February  1, 1991. 

Scope  of  Investigation 

The  product  covered  l^  this 
investigation  is  steel  wire  rage.  Steel 
wire  rope  encompaaaea  ropes,  cables, 
and  cordage  of  iron  or  steel,  other  than 
stranded  wire,  not  fitted  with  fittings  or 
made  up  into  artidea.  and  not  made  up 
of  brass  plated  wire.  Steel  wire  rope  is 
currently  provided  for  in  subhcacbigs 
7312.10.6a  7312.10.903a  7312.10.906a 
and  7312.109090  of  the  Harmonized 
Tariff  Schedule  (HTS).  The  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive 
as  to  the  scope  of  the  product  coverage. 

Analysis  of  PToyama 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  hae  no 
persuasive  evidence  showing  that  the 
response  is  incorrect  we  accept  the 
response  for  purposes  of  the  {n^iminary 
determinatioo.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  tiie  program  is 
otherwise  conntervaiiahle;  tlie  proyaa 
will  be  ceoaidered  a  bounty  or  grant  in 
the  final  determination. 

For  purposes  of  tUe  preiirainary 
determination,  the  period  for  wdiich  %ve 
are  measuring  bounties  or  grants  ("the 
review  period")  is  calendar  year  1989, 
which  corresponds  to  the  fiscal  jrear  of 
the  respondent  companies.  Based  upon 
our  analysis  of  Che  petition  and  the 
responses  to  our  questionnaires,  we 
preliminarily  determine  the  following; 


L  Programs  Pfelmnhurily  Determined  to 
Confer  Bounties  or  Grants 

We  pRliminarily  detenaine  tkat 
boHBties  or  yanta  are  being  provided  tk> 
manufacturers,  producers,  or  exporter* 
in  Thailand  of  wire  rope  under  the 
following  programa: 

A.  Short-Term  Loans  Provided  Under 
the  Export  Packing  Credits  Proffum 

Esqrart  packiag  credita^PCs)  are 
short-term  loans  used  for  either  pre- 
shipment  or  poat-shipment  fino«»<»fl 
Exporters  apply  to  ci^mmercial  banka  for 
EPCs.  The  commercial  banlUr  in  turn, 
must  submit  an  application  fes  a^iroval 
to  die  Bank  of  Thailand  (BOT).  Under 
the  "Regulations  Governing  the 
Purchase  of  Promissory  Notes  Arismg 
fit)m  E>q)orts"  (&  E.  2&a8).  effective 
January  2, 1886.  the  BOT  repurchases 
promissory  notes  issued  by  creditworthy 
ejqKUlers  through  commercial  banks.  To 
qualify  for  the  repurchase  arrangement 
promissory  notes  must  be  supported  by 
a  letter  of  credit  sales  contract 
purchase  order,  usance  bill  or 
warehouse  receipt  The  notes  are 
available  for  up  to  180  days,  and  interest 
is  paid  on  the  due  date  of  the  loan  rather 
than  the  date  of  receipt 

The  BOT  charges  an  interest  rate  of 
five  percent  per  annum  to  coomiercial 
banks  on  repurchased  packing  credits 
issued  in  connection  with.e3q>orts  of 
goods  specified  in  categories  one  and 
two  of  the  "Notification  of  the  Board  of 
Investment  Na  40/2521."  The 
commercial  banks  are  permitted  to 
charge  exporters  no  more  than  seven 
percent  per  annum  for  the  purchase  of 
such  notes. 

On  the  due  date  of  the  loan,  the  BOT 
debits  the  commercial  bank's  account 
for  the  principal  amount  and  the  intoest 
charged  the  commercial  bank.  If  the 
terms  of  the  loan  are  not  met  the  BOT 
charges  the  commercial  bank  a  penalty, 
retroactive  to  the  first  day  ef  the  loan. 

Similarly,  on  the  due  date  of  the  loan, 
the  commercial  bank  debila  the 
exporter's  account  for  the  principal 
amount  and  the  maximum  of  seven, 
percent  interest  charged  the  exfoiiet.  If 
the  exporter  has  not  met  the  terms  of  the 
loan,  the  commercial  bank  peases  on  the 
penalty  charge  over  the  term  of  the  loan. 

The  penalty  is  refunded  to  the 
commercial  bank  by  the  BOT  and  by  the 
commercial  bank  to  the  exporter,  if  the 
company  can  prove  shipment  of  the 
goods  took  place  within  60  days  after 
the  due  date  (in  the  case  of  pre-shipment 
loans),  or  the  foreign  currency  was 
received  within  60  days  after  the  due 
date  (in  the  case  of  post-shipment 
loans).  Otherwise,  the  penalty  is  not 
refunded.  The  purpose  of  the  penalty 


charge  ia  to  ensuse  that  companies  take 
out  ^C  loans  only  to  finance  actual 
export  sales. 

On  October  1, 1988,  the  COT  issued 
new  upgiilatioBS  that  coexisted  wUh  the 
prior  regulations  until  December  31. 
1988.  On  January  1. 1989.  the  new 
regulations  eompletely  replaced  the 
former  ones.  Until  January  1, 1980. 
exporters  could  still  receive  EPC  loans 
under  the  terms  of  the  program 
described  above.  Under  the  new 
regulations,  the  maximum  rate 
commercial  banks  can  charge  exporters 
was  raised  from  seven  to  ten  percent  bi 
addition,  the  BOT  now  rediscounts  only 
up  to  50  percent  of  the  loan  amount 
whereas  under  the  previous  program  the 
BOT  could  rediscount  the  fidi  value  of 
the  loan. 

According  to  the  responses,  Usha 
Siam  received  EPC  loans  on  which 
interest  was  paid  during  the  review 
period.  Because  only  exporters  are 
eligible  for  these  loans,  we  determine 
that  they  are  coimtervailable  to  the 
extent  that  they  are  provided  at 
preferential  rates. 

As  the  benchmark  for  short-term 
loans,  it  is  our  practice  to  use  the 
predominant  form  of  short-term 
financkig  or  a  national  weighted- 
average  commercial  interest  rate.  In  the 
absence  of  a  predominant  form  of  short- 
term  financing  in  the  Thai  economy,  we 
are  using  the  weighted-average  interest 
rate  charged  by  commercial  banks  on 
domestic  loans,  bills  and  overdrafts 
during  1989.  and,  where  loans  were 
issued  in  1988,  the  weighted-average 
interest  rate  of  the  same  composition  for 
1988.  This  is  the  benchmark  that  we 
have  applied  in  aH  previous  Thai  cases, 
most  recently  in  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Butt-  Weld 
Pipe  Fittings  from  Thailand  (55  FR  1695. 
January  18.  'NXf\(Ptpe  Fittings). 

Comparing  the  weighted-average 
interest  rates  for  1988  and  1980,  as 
reported  in  the  COT  response,  to  the 
rate  charged  on  EPCs,  as  reported  in  the 
company  responses,  we  find  that  the 
rate  on  EPCs  is  preferential  and, 
therefore,  confers  a  bounty  or  grant  on 
exports  of  wire  rope.  According  to  the 
responses,  only  Usha  Siam  received 
benefits  under  this  program  during  the 
review  period. 

To  calculate  the  benefit  from  the  EPC 
loans  on  which  interest  was  paid  during 
the  review  period,  we  followed  the 
short-term  loan  methodology  which  has 
been  applied  consistently  in  our  past 
determinations  (see.  Cor  example.  Pipe 
Fittings;  and  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Ceramic 
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7Y70  from  Mtxico  (53  FR  1529a  April  28. 
1968)  and  wiiich  ii  described  in  more 
detail  under  |  3S5.44(b)(3)  of 
*t>>unterrailiii8  Duty  Notice  of 
Proposed  Rulemaking  and  Request  for 
PubUc  Comment"  (54  FR  23386,  May  31. 
1966):  M«  alto.  Alhambra  Foundry 
versos  United  States.  628  P.  Supp.  402 
(OT.  1985). 

We  compared  the  amount  of  interest 
actually  paid  during  the  review  period  to 
the  amount  that  would  have  been  paid 
at  the  benchmark  rate.  Because  the 
responses  specified  which  EPC  loans 
were  tied  to  exports  to  the  United 
States,  we  calculated  the  amount  of 
interest  that  Usha  Siam  would  have 
been  paid  on  such  loans  at  the 
benchmark  rate  and  subtracted  the 
amount  of  interest  that  the  company 
actually  paid.  We  then  weighted  the 
benefits  received  by  Usha  Siam  by  its 
share  of  exports  to  the  United  States.  On 
diis  basis  we  preliminarily  determined 
the  net  subsidy  fit>m  this  program  to  be 
(M)74  percent  ad  valorem  for  all 
manufactiirers  and  exporters  in 
Thailand  of  wire  rope. 

B.  Tax  Certificates  for  Exports 

The  GOT  issues  to  exporters  tax 
certificates  wiiich  are  freely  transferable 
and  which  constitute  a  rebate  of  indirect 
taxes  and  import  duties  on  inputs  used 
to  produce  exports.  This  rebate  program 
is  provided  for  in  the  'Tax  and  Duty 
Compensation  of  Exported  Goods 
Produced  in  the  Kingdom  Act"  (Tax  and 
Duty  Act).  The  rebate  rates  under  the 
Tax  and  Ehity  Act  are  computed  on  the 
basis  of  an  Input/Output  (I/O)  study 
published  in  I960,  based  on  1975  data, 
and  updated  in  1985  using  1980  data. 

Using  the  I/O  study,  the  Thai  Ministry 
of  Finance  computes  the  value  of  total 
inputs  (both  imports  and  local 
purchases)  used  in  a  discrete  range  of 
sector-specific  products  at  ex-factory 
prices.  It  also  calculates  the  import 
duties  and  indirect  taxes  on  each  input. 
The  Ministry  then  calculates  two  rebate 
rates.  The  "A"*  rate  includes  both  import 
duties  and  indirect  taxes.  The  "B"  rate 
includes  only  indirect  domestic  taxes. 
The  "B"  rate  is  claimed  when  firms 
participate  in  Thailand's  customs  duty 
drawback  program  or  duty  exemption 
program  on  imported  raw  materials,  or 
when  firms  do  not  use  imported 
materials  in  their  production  process. 
New  rebate  rates,  announced  on 
February  5. 1986,  were  computed  using 
the  study  published  in  1985.  Since  1986, 
the  "A"  rate  applicable  to  exports  of 
wire  rope  has  been  7.19  percent  and  the 
**B"  rate  has  been  a59  percent  The  "A" 
or  "B"  rate,  as  appropriate,  is  then 
applied  to  the  FOB  value  of  the  export  to 


determine  the  amount  of  rebate  that  will 
be  provided. 

Under  the  Tax  and  Duty  Act.  the 
rebates  are  paid  to  companies  through 
tax  certificates  which  can  be  used  to 
pay  various  tax  liabilities.  These  tax 
certificates  can  also  be  transferred  to 
other  companies  which  can  use  them  to 
pay  their  tax  liabilities. 

According  to  the  responses,  both  Usha  . 
Siam  and  Vivat  received  tax  certificates 
during  the  review  period  at  the  "B"  rate. 

To  determine  whether  an  indirect  tax 
rebate  system  confers  an  overrebate 
and.  dierefbre.  a  bounty  or  grant,  we 
must  apply  the  following  analysis.  [See, 
for  example.  Preliminary  Affinnative 
Countervailing  Duty  Determination: 
Textile  Mill  Products  and  Apparel  fiom 
Indonesia.  49  FR  49672  (December  21. 
1984.)  First  we  examine  whether  the 
system  is  intended  to  operate  as  a 
rebate  of  both  indirect  taxes  and  import 
duties.  Next  we  analyze  whether  the 
government  properly  ascertained  the 
level  of  the  rebate.  This  includes  a 
review  of  a  sample  bom  the  I/O  study 
used  by  the  Government  to  quantify  the 
rebate.  We  analyze  the  documentation 
supporting  the  study  to  determine  the 
acciiracy  of  the  sample  on  input 
coefficients,  the  import  prices  and  rates 
of  duty  on  imported  inputs,  the  ratio  of 
imported  inputs  to  domestically 
produced  inputs  (when,  for  a  given 
imported  input  there  is  also  domestic 
production  of  the  input),  and  the 
exchange  rates  used  to  convert  import 
prices  denominated  in  a  foreign 
currency  to  the  local  currency.  Hnally, 
we  review  whether  the  rebate  schedules 
are  revised  periodically  in  order  to 
determine  whether  the  rebate  amount 
reasonably  reflects  the  amount  of  duty 
and  indirect  taxes  paid. 

When  the  study  upon  which  the 
indirect  tax  and  import  duty  rebate 
system  is  based  is  shown  to  bear  a 
reasonable  relation  to  the  actual  indirect 
tax  incidence,  the  Department  will 
consider  that  the  system  does  not  confer 
a  bounty  or  gran!  unless  the  fixed 
amount  set  forth  in  the  rebate  schedule 
for  the  exported  product  exceeds  the 
amount  of  duties  and  indirect  taxes  paid 
on  physically  incorporated  inputs.  When 
the  system  rebates  duties  and  indirect 
taxes  on  both  physically  incorporated 
and  non-physically  incorporated  inputs, 
we  find  a  bounty  or  grant  exists  to  the 
extent  that  the  fixed  rebate  remits  duties 
and  indirect  taxes  on  non-physically 
incorporated  inputs. 

In  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Certain 
Apparel  from  Thailand  (50  FR  9818. 
9820,  March  12, 1985),  we  examined 


Thailand's  rebate  system  under  the  Tax 
and  Duty  Act  We  found  that  the 
program  was  intended  to  rebate  indirect 
taxes  and  import  duties  and  that  the 
rebate  rates  had  been  reasonably 
calculated.  However,  to  the  extend  that 
the  program  rebates  indirect  taxes  and 
import  duties  on  non-physically 
incorporated  inputs,  we  found  that  the 
remissions  are  excessive.  In  subsequent 
investigations  involving  products  from 
Thailand,  the  most  recent  of  which  was 
Pipe  Fittings,  we  undertook  the  analysis 
described  above  and  reiterated  that 
export  tax  certificate  rebates  are 
countervailable  only  to  the  extent  that 
the  remissions  are  excessive.  In  the 
present  investigation,  we  will  verify 
whether  rebates  under  this  program 
continue  to  reasonably  reflect  the 
incidence  of  indirect  taxes  and  import 
duties  on  inputs. 

For  purposes  of  our  preliminary 
determination,  to  determine  whether, 
and  the  extent  to  which,  the  tax 
certificates  confer  an  excessive 
remission  of  indirect  taxes,  we 
calculated  the  indirect  taxes  paid  on 
physically  incorporated  inputs 
according  to  the  most  recent  I/O  table. 
We  divided  the  tax  incidence  on  all 
items  physically  incorporated  into  all 
products  classified  in  the  other 
fabricated  metal  products  sector  by  the 
FOB-adjusted  value  of  all  domestically 
produced  finished  goods  in  the 
secondary  steel  sector.  We  then 
compared  the  authorized  rebate  rate  of 
0.59  percent  which  is  based  on  both 
physically  and  non-physically 
incorporated  inputs,  to  the  allowable 
rebate  rate  and  found  that  there  is  an 
excessive  remission  of  indirect  taxes  to 
exporters  of  wire  rope.  The  difference 
between  the  two  rebate  rates  equals  the 
net  overrebate.  On  this  basis,  we 
calculated  an  estimated  net  bounty  or 
grant  of  0.15  percent  ad  valorem. 

C  Electricity  Discounts  for  Exporters 

The  Electricity  Generating  Authority 
of  Thailand,  the  Metropolitan  Electricity 
Authority,  and  the  Provincial  Electricity 
Authority  provide  discounts  on 
electricity  rates  charged  to  producers  of 
export  products.  According  to  the 
responses,  this  program  provides 
discounts  of  20  percent  of  the  cost  of 
electricity  consumed  to  produce  exports. 
Any  producer  that  consumes  electricity 
in  manufacturing  products  that  are 
eligible  to  receive  tax  certificates  for 
exports  is  eligible  for  the  electricity 
discount  Once  a  producer  has  qualified 
for  the  electricity  discount  and  has 
completed  an  export  transaction 
involving  eligible  products,  it  may  apply 
to  the  electricity  authority  fi*om  which  it 
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receives  its  electricity  bill.  The  authority 
then  calculates  the  amount  of  the 
discount  and  credits  a  deduction  on  a 
subsequent  electricity  bill.  According  to 
the  responses,  Usha  Siam  received 
benefits  under  this  program  during  the 
review  period. 

Since  these  benefits  were  contingent 
on  export  we  divided  the  total  amoimt 
of  the  discounts  received  by  Usha  Siam 
by  that  company's  total  exports.  We 
then  weighed  the  benefit  received  by 
Usha  Siam  by  its  share  of  exports  of  the 
subject  merdiandise  to  the  United 
States.  On  this  basis  we  preliminarily 
determined  the  net  subsidy  from  this 
program  to  be  0.171  percent  ad  valorem 
for  all  manufacturers  and  exporters  in 
Thailand  of  wire  rope. 

According  to  the  responses,  effective 
January  1. 199a  the  GOT  eliminated 
entirely  the  electricity  rebate  for 
exporters.  The  law  terminating  the 
program  was  issued  on  January  la  1990. 

n.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  &at  the 
following  programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  Thailand  of  wire  rope  during  the 
review  period: 

A.  Tax  and  Duty  Exemptions  Under 
Section  28  of  the  Investment  Promotion 
Act 

The  Investment  Promotion  Act  (IPA) 
of  1977  provides  incentives  for 
investment  to  promote  development  of 
the  Thai  economy.  Administered  by  the 
Board  of  Investment  the  EPA  authorizes, 
among  other  incentives,  the  exemption 
fix>m  import  duties  and  certain  taxes 
with  respect  to  qualifying  projects. 
Section  28  provides  for  exemption  from 
payment  of  import  duties  and  business 
taxes  on  machinery. 

B.  Rediscount  of  Industrial  Bills 

The  BOT  authorizes  rediscounts  for 
short-term  promissory  notes  arising  from 
industrial  activity.  The  BOTs 
"Regulations  Governing  the  Rediscount 
of  Ftomissory  Notes  Arising  from 
Industrial  Undertakings"  permit 
commercial  banks  to  rediscount  short- 
term  promissory  notes  for  Industrial 
purchases.  Commercial  banks  may 
charge  thefr  industrial  customers  a 
maximum  of  seven  percent  per  annum, 
while  the  rate  charged  to  commercial 
banks  by  the  BOT  is  five  percent  per 

Hnnum. 

C  International  Trade  Promotion  Fund 

This  fund  is  used  to  finance  export 
promotion  activities,  such  as  mariceting 
research  and  trade  fairs. 


D.  Export  Processing  Zones 

Under  the  Industrial  Estates  Authority 
of  Thailand  Act  firms  located  in 
designated  export  processing  zones  and 
industrial  estates  receive  tax  and  import 
duty  exemptions  on:  (1)  Machinery  used 
for  factory  construction  and  operation: 
(2)  goods  imported  for  use  in  the 
production  of  exports:  (3)  items 
produced  for  export  and  (4)  items 
imported  for  re-export 

E.  Additional  Incentives  Under  the  IPA 

•  Section  31  of  the  IPA  provides  a 
three-to-eight  year  exemption  fi*om 
payment  of  corporate  income  tax  on 
profits  derived  from  promoted  activities, 
as  well  as  deductions  from  net  profits 
for  losses  incurred  during  the  tax 
exemption  period. 

•  ^?c/>b/i  d5  of  the  IPA  provides  a 
five-year  tax  exemption  for  goodwill 
and  royalty  payments. 

•  Sec<:/o/i  d4  provides  an  additional 
deduction  from  taxable  income  for 
dividends  paid  on  promoted  activities. 

•  Section  36(1)  authorizes  exemptions 
fiom  import  duties  and  business  taxes 
on  "raw  and  necessary  materials". 

•  Section  36(2)  provides  an  exemption 
from  import  duties  and  business  taxes 
on  items  imported  for  re-export 

•  Section  36(3)  provides  an  exemption 
from  export  duties  and  business  taxes 
on  products  produced  or  assembled  by 
promoted  firms. 

•  Section  36(4)  provides  a  deduction 
from  assessable  income  of  an  amount 
equal  to  five  percent  of  the  increased 
income  over  the  previous  year  derived 
from  exports. 

Verification 

In  accordance  with  section  776(b]  of 
the  Act  we  will  verify  the  information 
used  in  making  our  final  determination. 

Public  Comment 

In  accordance  with  19  CFR  355.38  of 
the  Department's  regulations,  we  will 
hold  a  public  hearing,  if  requested,  to 
afford  interested  parties  an  opportunity 
to  comment  on  this  preliminary 
determination  on  April  2, 1991,  at  ia30 
ajn..  at  the  U.S.  Department  of 
Commerce,  room  370a  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Individuals  «^o  wish  to 
request  a  hearing  must  submit  such  a 
request  within  ten  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Conunerce,  room  B-09a  14th  Street 
and  Constitution  Avenue.  NW^ 
Washington.  DC  20230. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 


number;  (2)  the  number  of  participants: 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  case  briefs 
or  other  written  comments  must  be 
submitted  to  the  Assistant  Secretary  no 
later  than  March  25, 1991.  Ten  copies  of 
the  business  proprietary  version  and 
five  copies  of  the  nonproprietary  version 
of  the  rebuttal  briefs  must  be  submitted 
to  the  Assistant  Secretary  no  later  than 
March  30, 1991.  An  interested  party  may 
make  an  affirmative  presentation  only 
on  arguments  included  in  that  party's 
case  brief  and  may  make  a  rebuttal 
presentation  only  on  arguments  included 
in  that  party's  rebuttal  brief.  If  no 
hearing  is  requested,  interested  parties 
still  may  comment  on  these  preliminary 
results  in  the  form  of  case  and  rebuttal 
briefs.  Written  arguments  should  be 
submitted  in  accordance  with  9  355.38  of 
the  Commerce  Department's  regulations 
and  will  be  considered  if  received 
within  the  time  limits  specified  in  this 
notice. 

Autiiaiity:  This  detennination  is  published 
pursuant  to  sec.  7D3(f)  of  the  Act  (10  U.S.C 
1871b(f)). 

Dated:  January  29, 1991. 
Eric  L  Gaiflnkd. 
Assistant  Secretary  for  Import 
Administration. 

[FR  Do&  91-2557  Filed  2-1-01;  8:45  am] 
BNJJNa  coot  3S1S-IM-M 


Short  Supply  Review;  Certain 
Continuous  Cast  Steel  Slabs 

AOCNCY:  Import  Administration/ 

International  Trade  Administration. 

Commerce. 

action:  Notice  of  short-supply  review 

and  request  for  comments;  certain 

continuous  cast  steel  slabs. 


r.  The  Secretary  of  Commeree 
("Secretary")  hereby  announces  a 
review  and  request  for  comments  on  a 
short-supply  request  for  108,000  net  tons 
of  certaiJa  continuous  cast  steel  slabs  for 
the  second  quarter  of  1991  under  Article 
8  of  the  U.S.-BrazU  and  U.S.-EC  steel 
arrangements  and  Paragraph  8  of  the 
U.S.-Mexico  steel  arrangement 
SHORT-SUm.V  IWIEW  NUMBdt  39. 
SUPPLnKNTARV  MMMMATION:  Pursuant 
to  section  4(b)(3)(B)  of  die  Steel  Trade 
Liberalization  Program  Implementation 
Act  Public  Law  No.  101-221, 103  Stat 
1888  (1969)  ("die  Act"),  and  S  357.104(b) 
of  the  Department  of  Commerce's  Short- 
Supply  Procedures,  19  CFR  357.104(b) 
("Commerce's  Short-Supply 
Procedures"),  the  Secretary  hereby 


/  Vol.  86.  Na  29  /  Monday*  F«6roai  y  4.  HI  /  Ho«c» 


usmnnwiiiiii  wiuBrivnsir  wnn 
TMpflCt  tO'OBrtnn  uhiuiiuoqb  om^  stcn 
*I*"T  nir  vsv  IB  uM  BUDnftstan  Oi 
AnMficsn  ft  dun  bbi  ImtHots  f  An)  X-TO 
nns  pipSi  Ob  JsDimy  2K  IWlt  tns 
Sscratny  rscBfrBa  m  ■dwiiwts  ponnon 
noBi  Otbsoo  SiBn  MHW  \  Uibjjoh 
Ste8i|  ra^imtiiis  (  noiT'iBppiy 
sllow>imfcrl06lOWBet  tonvof  niv 
requutBa  flntntsl  forluB  Mcona 
quutnor  19V1  unoBr  ArticwAn  tiw^ 
AmngeBreat  B«t«reBB  the  Government 
of  BnudI  SBo  tne  GoTBtruoeBt  of  the 
Uniteo  Ststes  CoBcendny  TrMie  fai 
Certain  9ted  ftodacti  (the  1J.&-Btazi] 
STT&nfenienr^fi  ArUue  8  of  tne 
Aiiaiigement  Between  Ae  Boropean 
Coal  and  Steel  CoBBBBBtty  and  the 
European  Ecobobbc  CoiiiiHBintyi  and  the 
GovenoBent  of  the  United  Statee  of 
America  CouLeiuliig  Trade  in  Certain 
Steel  Prodncts  (the  'US.-BC 
arrangement**)  and  Paragraph  9  of  die 
Arrangement  Petween  the  Government 
of  Mexico  and  the  Government  of  the 
United  States  of  America  Concerning 
Trade  in  Certain  Steel  Products  (the 
'USu^tiBdco  aiiaiigeuieul"). 

Oregon  Stael  aile«BB  tet  it  wrill 
experience  short  supply  for  this  pvodnct 
in  the  second  quarter  dClMl  becauM  it 
has  recently  obtained  sevetal  1881 
contracts  for  large  pipeline  pro^ecta, 
n^ch  will  more  than  double  its  slab 
requiremnnta  from  IfliXL  Oregon  Steel 
states  that  it  has  limitatioiw  on  the 
quantity  of  this  material  it  can  supply 
from  its  Portland.  Oregon  facility,  and 
that  domestic  pnidaoan  eiter  have  no 
available  capadly  or  ammudile  to  meet 
Oregon  Steel's  specifications.  Oregon 
Steel  also  states  diat  it  will  be  able  to 
purchase  some  quantity  of  siabe  under 
regular  export  licenses,  but  must  obtain 
the  remainder  of  the  tonnage  needed 
under  a  short-supply  aUowance. 

The  requested  asaterial  meets  the 
following  specifications: 
Dimensions: 

Gauge:  200  mm-230  mm* 

Widra:  1700  mm-1800  mm 

Lengdf  7300  iniii-70Z0  mm 
TWeRBicear 

Gaage;  ±»iiua 

Widlk±10niB 

Length:  ±atiDn 

Camber  OLOnii  max. 

Croaabcfw:  10  BUD  max. 

Squareneaa:  90  ±^  3 

'Oregon  Sleel  piefais  slabs  ranging 
from  200  iimk-230  mm  in  gauge,  but  can 
roll  slaba  ranging  op  to  200  mm. 
Chamical  CoBiposition: 

c— 007%  to  aii% 

MI^l.SmitDl.5S% 
P— OiMMmax. 
8—0.007%  max* 
Si— 0.19%  to  0.30% 


Cb— 0.025%  tvaMM 

v-«Loao%i 
"n— 0.006%] 
At-ojQao%toao50% 

Ca— a25%iaa&. 

M— ai5%Biax. 

Ci^-0.15%  max. 

Mo— 0i)S%nwc 

Sn— 0.008%  max. 

Ca— •• 

N— 0.008%  max 

Al/N  ratio  >4.0 

*  ftefier  0.002%  maAiinum  solfor 

* 'Liquid  steel  to  be  cakima  treated 
for  inchieioa  shape  controL 

Section  4(bH4)(B)(u)  of  the  Act  and 
section  3^.0ie(bH2)  ol  Coauneroe's 
Shost-Sopply  Procedures  require  the 
Secretary  to  make  a  detennination  with 
respect  to  a  short-supply  petition  not 
later  than  the  30lh  day  after  the  petition 
is  filed,  oiilasa  the  Secretary  finds  that 
one  of  the  foUowing  conditifma  exist:  (1) 
The  raw  atedmaking  capacity  utilization 
in  the  United  States  equal*  or  exceeds 
90  percent;  (2)  the  importation  of 
additional  quantitiea  of  die  requested 
steel  product  was  authorizad  by  the 
Secretary  during  each  oi  the  two 
immediately  preceding  years:  or  (3)  the 
requested  i^cnl  product  ia  not  produced 
in  the  United  States.  The  Secretary  finds 
that  none  of  these  conditiois  exist  with 
respect  to  the  requested  product,  and 
thoefore,  the  Secretary  will  determine 
whether  this  product  is  in  short  Mipply 
not  later  than  February  28, 1981. 
COHHMTS:  Interested  potiea  wiriiiBg  to 
conmient  upon  this  review  moat  send 
«vritten  comments  not  later  than 
February  11, 1991,  to  the  Secretary  of 
Commerce,  Attention:  Import 
Administration.  Room  7866,  U.S. 
Department  of  Conanerce.  Fsmisylvania 
Avenue  and  14th  Street  NW.. 
Washington,  DC  2023a  Intarestad 
parties  may  file  replies  to  ai^  aHnments 
submitted  All  replies  must  be  filed  not 
later  than  5  days  after  February  11, 1901. 
All  docmnents  submitted  to  the 
Secretary  riiaO  be  aooompenied  by  four 
copies.  Interested  pcurties  shall  certify 
that  the  factual  iafofniation  oontained  in 
any  submission  they  make  iaaocurate 
and  complete  to  the  best  of  their 
knowledge. 

Any  person  who  submits  inforraatitm 
in  conneetioB  with  a  shuilsappty 
review  may  designate  that  inlormatiaii. 
or  any  part  diereoi  as  proprietmy, 
thereby  lequestfng  that  the  Secretary 
treat  that  information  as  proprfetny. 
fafbrmation  that  the  Secretary 
dusipiatee  as  proprietary  wul  net  be 
disclosed  to  any  parson  (odier  than 
officers  or  emplojwev  of  the  United 
States  GovemmeBt  who  are  Aeody 
concerned  with  the  shett-supply 


datemiiiatlea)  wMhoat  tha  consent  of 
the  submttterunlesK  disctoaore  is 
ordered  k$f  a  coast  stooaipetent 
iurisdiotkn.  lack  siteatasiaa  of 
proprietary  iafonaafloB  shall  be 
accompanlad  by  a  faU  pabUcsaaBOMy 
or  approximated  presentation  oi  all 
proprietary  infosmation  which  will  be 
placed  in  the  piMio  record.  All 
conmeata  concemingtias  review  it  bust 
reference  the  above  noted  short-supply 
review  1 


Kathy  Mt^famva  or  Richard  O.  Weible, 
Office  of  A^eenents  ConpUaace, 
Import  Administration,  U.S.  Deportment 
of  Commerce,  room  7868,  Pennsylvania 
Avenue  and  14di  Street  NW., 
Washington,  DC  20230  (202)  377-1388  or 
(202)  377-019a 

Dated'  January  30, 1991. 
Elk  L  Garfbilbd, 
AausttuU  Secretary  for  Import 
Administration. 

[FR  Doc.  n-aSB  FUed  2-1-01: 8^15  «n) 
sauNQ  coot  W1»«S-M 

[Secretwiat  ns  Na  U8A-88-1«0«-t1] 


Unttad! 

Aoraamant,  Arttda  1904  BiMllonal 

PanaLRavlaarK  Dadaion  of  Panal 

AOINCV:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section. 
International  Trade  Administratioiu 
Department  of  Commerce. 
ikCTlOM:  Notice  of  decision  of  pand  in 
binational  panel  review  of  tiie 
affirmative  determination  of  tfare^  of 
matoial  in|ury  made  on-remand  by  the 
U.S.  IntematioiuJ  Trade  Commission 
(Commission),  on  October  23. 199a 
respecting  fiesh.  chiDed  or  frozen  pork 
from  Canada. 


R  By  a  decision  dated  January 
22, 1991.  the  Binatianal  Panel  remanded 
to  the  Commission  for  rscoosi deration 
the  CommissioB's  Detemination  on 
Remand  filed  on  October  23.  IflSO.  that 
the  United  States  pork  industry  was 
threatened  with  material  in)tiry  by 
reason  of  imports  of  pork  from  Canada. 
A  copy  of  tlis  complete  Panel  decision  is 
availaS>la  from  the  FTA  Binational 
Secretariat 


rem  tmmmm  mnmumtm  rmn»at 

Jamaa  R.  Heibeia  Uaitad  State* 
Sectatary.  BiastiOBal  Secretariat,  suite 
4012, 14th  and  Constitution  Avenue, 
Washington,  DC2023a  (202)  377-5438. 
SuafUiMNTAiiv  mromiATiON:  Chapter 
19  of  die  United  Statea-Canada  Prae- 
Tkade  Agnement  rAyseawnT) 
establishes  a  mochanisa  to  replace 
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domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1969,  the^  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  The  panel  review  in  this  matter 
was  conducted  in  accordance  with  these 
Rules. 

Background 

On  September  13, 1989,  the 
Commission  issued  its  final  affirmative 
determination  of  threat  of  material 
injury  respecting  Fresh.  Chilled  or 
Frozen  Pork  from  Canada.  Requests  for 
Panel  Review  were  filed  by  the 
Canadian  Poik  Council  and  its  Members 
and  Moose  Jaw  Packers  (1974)  Ltd.,  the 
Canadian  Meat  Council  and  its 
Members  and  Canada  Packers,  Inc.,  the 
Government  of  the  Province  of  Alberta 
and  the  Gouvemement  du  Quebec. 

On  August  24, 1990,  the  Panel 
remanded  the  Commission's  final 
determination  for  reconsideration 
because  the  Panel  found  that  the 
Commission  relied  heavily  throughout 
on  statistics  which  the  Panel  found 
questionable  and  which  they  found 
colored  the  Commission's  assessment  of 
much  of  the  other  evidence.  The  Panel 
instructed  the  Commission  to  reconsider 
the  evidence  on  the  record,  and  more 
particularly  the  figures  on  Canadian 
pork  production.  "The  Commission  was 
given  60  days  (until  October  23, 1990)  to 
take  action  consistent  with  the  Panel's 
decision. 

On  October  23, 1990,  the  Commission 
issued  its  Determination  on  Remand, 
again  finding  that  the  United  States  pork 
industry  was  threatened  with  material 
injury  by  reason  of  imports  of  pork  from 
Canada. 

On  October  26, 198a  a  Motion  for 
Panel  Review  of  the  Commission's 
Determination  on  Remand  was  filed  by 
the  Complainants  pursuant  to  Rule  75. 


which  motion  was  granted  by  the  Panel 
on  November  5, 1990.  The  Commission 
and  the  National  Pork  Producers' 
Council  filed  briefs  in  support  of  the 
Commission's  Determination  on  Remand 
while  the  Complainants  presented  briefs 
contesting  the  Commission's  findings  on 
remand. 

Panel  Decision 

On  January  22, 1991,  the  Panel  issued 
its  Decision  qn  Remand  pursuant  to  Rule 
75(5).  The  Panel  found  that  the 
Commission  committed  an  error  of  law 
because  it  exceeded  the  scope  of  its  own 
Notice  when  reopening  the 
administrative  record  on  remand.  The 
Panel  further  found  that  the 
Commission's  findings  of  a  threat  of 
imminent  material  injury  were  not 
supported  by  substantial  evidence.  For 
these  reasons,  the  Panel  again  remanded 
the  Commission's  Determination  on 
Remand  for  action  not  inconsistent  with 
the  Panel's  Decision  of  August  24, 1990, 
and  not  inconsistent  with  the  Panel's 
decision  in  this  panel  review  of  the 
Commission's  Dietermination  on 
Remand. 

The  results  of  this  further  remand  was 
ordered  to  be  provided  by  the 
Commission  to  the  Panel  within  21  days 
of  the  date  of  this  decision  (by  not  later 
than  February  12. 1991). 

Dated:  January  28, 1991. 

James  R.  Holbein. 

United  States  Secretary.  FTA  Binational 
Secretariat 

[FR  Doc.  91-2532  Filed  2-1-91;  6:45  am] 
suuNG  CODE  ssie-or-M 

[Secretariat  FHe  No.  USA-90-1904-02] 

United  Stataa-Canada  Frea-Trada 
Agraaniant,  Amda  1904  Binational 
Panel  Raviawfa:  Complation  of  Panel 
Reviaw 

AQCNCV:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat.  United  States  Section. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  completion  of  panel 
review  of  the  final  determination 
clarifying  the  scope  of  antidumping  and 
countervailing  dufy  orders — 
abolishment  of  end  use  certification 
procedure — made  by  the  Department  of 
Commerce,  International  Trade 
Administration,  Import  Administration, 
respecting  Oil  Country  Tubular  Goods 
from  Canada. 


r.  Pursuant  to  Rules  73(2)  and 
80(l)(a)  of  die  Article  1904  Panel  Rules 
("Rules"),  die  Panel  Review  of  die  final 
determination  described  above  was 


completed  on  January  23, 1991,  the  date 
following  the  filing  of  a  consent  motion 
to  terminate  the  binational  panel  review 
of  this  matter.  The  panelists  were 
disdiarged  from  their  duties  effective 
the  same  date. 

ran  FIMTHBI INTOMIATION  CONTACTS 

James  R.  Holbein.  United  States 
Secretary,  Binational  Secretariat  suite 
4012, 14th  and  Constitution  Avenue, 
Washington,  DC  20230.  (202)  377-5438. 

supaifMCNTAiiv  infonmation:  On 

November  5. 1990,  Stelco,  Inc.,  filed  a 
Request  for  Panel  Review  with  the 
United  States  Section  of  the  Binational 
Secretariat  pursuant  to  Article  1904  of 
the  United  States-Canada  Free-Trade 
Agreement  Panel  review  was  requested 
of  the  Final  Determination  Clarifying 
Scope  of  Antidumping  and 
Countervailing  Dufy  Orders — 
Abolishment  of  End  Use  Certification 
Procedure — respecting  Oil  Country 
Tubular  Goods  from  Canada  made  by 
the  International  Trade  Administration, 
Import  Administration,  Import 
Administration  File  Numbers  A-122-506 
and  C-122-505.  The  Binational 
Secretariat  assigned  Case  Number 
USA-90-igO4-O2  to  Uiis  Request 

On  January  22, 1991,  Stelco,  Inc.  filed 
a  Notice  of  Consent  Motion  Requesting 
Termination  of  Panel  Review  with  an 
accompanying  affidavit  indicating  the 
consent  of  all  participants  to  the  motion. 
The  Notice  of  Consent  Motion  indicated 
that  the  motion  was  filed  because  the 
original  request  for  panel  review  was 
filed  after  the  deadline  estabUshed  by 
Article  1904(4)  of  die  United  States- 
Canada  Free-Trade  Agreement 

Rule  73(2)  provides  that  "where  a 
Notice  of  Motion  requesting  termination 
of  a  panel  review  filed  by  a  participant 
is  consented  to  by  all  the  participants 
and  an  affidavit  to  that  effect  is  filed, 
*  *  *  the  panel  review  is  terminated 
and,  if  a  panel  has  been  appointed,  the 
panelists  are  discharged."  Rule  80(l)(a) 
provides  that  the  termination  shall  be 
effective  on  the  day  afier  the  day  on 
which  the  affidavit  is  filed.  Pursuant  to 
the  authorities  cited  above,  this  Notice 
of  Completion  of  Panel  Review  was 
effective  and  the  panelists  were 
discharged  fiom  their  duties  on  January 
23, 1991. 

Dated:  January  28, 1991. 
James  R.  Holbeiii, 

United  States  Secretary,  FTA  Binational 
Secretariat 

[FR  Doc  91-2533  Filed  2-1-91;  8:45  am] 
SaUNQ  CODC  Mt»«T-« 


BEST 


/  Vai  5>,  Na  23  /  Moaday,  February  4>  tsm.  /  NdticM 


AOmcv:  National  Marine  FIsheriM 
Service,  NOAA.  Commerce. 

The  Mliiiun  nanageinent  advisofy 
bodies  of  tlie  Pacifio  PMieiy 
Management  Cowidl  (Council)  wi))  hoM 
a  public  — etlng  to  main  an  iiritial 
asacnmaiit  ofth*  ocean  Mimon  flafaing 
season,  on  February  21. 1991,  at  10:  a.m. 

The  pabhe  uwwUiig  will  be  held  at  the 
Red  Lion  Inn-)«itsni  Biadi,  g»  North 
Hayden  laland  Drive,  Portland,  OR. 
Participanta  will  indod*  the  Camdl'a 
Salmon  Adviavy  Sobpanel  (SAS). 
Salmon  TiKhaJcal  Team  (SIT).  Salmon 
Siihmimittnn  of  the  Scientific  and 
Statistical  Comnittee  (S8C),  and  policy 
representatives  froaa  state,  tribal  and 
Federal  fishery  Banagencnt  entities. 

The  meeting  la  intended  to  provide  the 
SAS  members  with  an  initial  assessment 
of  salmoii  stock  abundance,  and 
discuaaioa  of  management  entity 
concerns  and  recommendations  for  the 
1991  ocean  salmon  fishing  season.  This 
information  will  assist  SAS  members  in 
drafting  proposed  Ashing  season  options 
for  presentation  to  the  Pacific  Council  at 
the  CounciTs  March  12. 1991,  meeting  in 
San  Prmdaco,  CA.  Public  and  written 
statementa  pertaining  to  salmon 
abundance  projectiona  and  planning  for 
the  ifln  ocean  sakaon  saeson  will  be 
accepted  at  appropriate  tlaes  during  the 
meeting  at  the  ad¥isoty  bodies. 

For  Bote  information  contact  John 
Coon.  Staff  Offiear  (aalman).  Pacific 
Fishery  Man  ay  ma  nt  Council,  suite  420, 
2000  SW  Pirat  Avenue,  PorUand.  OR 
97201:  telephone:  (503)  326-6052. 

Dated:  laaeaiy  2a,  1991. 
Davy&Onlta. 

Depmty  anetor.  OffteaofKaimiea 
ConstmnHon  and  A  fawn jamant  Natiamt 
Marine  FitkBritt  Sarviea. 

(FR  Doc  n-4W»  Filed  2-«-ei:  ac4»  ao^ 


Padfic  Ftoh«ry  HanagMfMnt  CouneH» 
Amondetf  llMtlngDate  and  Location 

AOCMCV:  Natknal  Marine  Fisbariea 
Service.  NOAA,  Commerce. 

The  date  and  locatkm  of  a  pefalic 
meeting  of  the  Pacific  Fiskcry 
Management  Council's  (Council]  Salmon 
Subcommittee  (under  the  Council's 
Scientific  and  Statistical  Committee), 
previously  scheduled  on  Janttary  29, 
1981,  and  notices  of  which  were  b<^ 
previously  published  at  56  FR  1520 
(January  IS,  1901),  have  been  changed. 
The  Salmon  Subcommittee  now  wttl 


meet  on  Pebniary  22, 190t  at  the  Red 
Lion  Inn— fantxen  Beack,  Portlaod,  OK. 
The  agenda  for  the  meeting  ia  not 
changed;  The  Salmon  Sabeonnrittee  will 
review  the  develoTNnent  of  a  model  to 
estimate  fishery  impacts  on  chinook 
salmon  stocks  north  oFCape  Falcon,  OR. 

The  Council's  Salmon  Technical 
Committee  (STT)  public  meeting, 
previously  scbedided  to  begin  on 
January  29^  1901,  at  10  a.nL.  and 
continue  throagh  Pebniary  1. 1991.  at  the 
Council's  office,  2000  SW  First  Avenue. 
Metro  Center,  Conference  Room  440i 
Portland,  OR,  to  draft  a  review  of  1900 
ocean  salnnn  fisheries,  remains 
unchanged. 

For  more  information  contact  John  C. 
Coon.  Staff  Officer  (Salmon),  Pacific 
Fishery  Management  Council,  Metro 
Center,  Suite  42a  2000  SW  First  Avenue, 
Portland,  OR  97201;  telephone:  (503) 
326-6352. 

Dated:  Jaeaary  29.  IfltL 
David  S.  Cnelki, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Monm  FfsMneB  Sen^tca, 
|FR  Doc.  91-2498  Filed  2-1-91:  ft4S  am] 

BtLLMQ  coot  M10-114» 


Pacific  Flahaiy  Managamant  Councii; 
Public  Maatkig 

aqincy:  National  Marine  Fisheries, 
Service,  NOAA,  Commerce 

The  Pacific  Fishery  Management 
Council's  (Council)  Salmon  Technical 
Team  (STT)  will  hold  a  public  meeting 
on  February  11-15. 1901.  at  the  Council's 
office  (address  below). 

The  9TT  will  begin  its  meeting  on 
February  11  at  1  p.m.,  to  draft  the  1901 
stock  status  report  for  presentation  to 
the  Council  at  its  March  meeting. 

Public  and  written  stateownts 
pertaining  to  salmon  abundance 
projections  will  be  accepted  at 
appropriate  time*  during  the  STTs 
meeting. 

For  more  infmnation  contact  John 
Coon,  Staff  Officer  (salmon).  Pacific 
Fishery  Management  Council,  strite  420. 
2000  SW  Rrst  Avenue,  Portland,  OR 
97201;  telephone:  (503)  320-6352. 

Dated:  lairany  28, 1991. 

David  S.  Crastfa. 

Dapu4y  Dinotor,  OffioaofFiahanea 
ConsamtJoM  and  Mamagmaat  Nationai 
Marina  PSahariaa  Sarvkai. 
[FR  Doc  9i-24BB  Piled  2-l-«l:  ft4a  am] 


Pacific  Flaliary  Manaianiafil  Councils 
Public  I 


AOtNCV:  National  Marina  Fisheries 
Service,  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
Council  will  hold  a  public  meeting  of  its 
Croundfish  Management  Team  (GMT), 
on  February  11-13. 1901.  at  the 
SoDtbMwat  Fisheries  Center,  National 
Marine  Piskeries  Service,  conference 
room,  3150  Paradise  Drive.  Tiburon.  CA. 
The  GMT  will  begin  its  meeting  on 
February  11  at  1  p.m.,  and  will  adjourn 
on  February  13  at  12  noon. 

The  GMT  will  discuse  development  of 
a  comprehensive  observer  program  for 
the  entire  groundfish  fleet,  a  proposed 
change  in  the  minimum  trawl  net  mesh 
size,  an  analysis  of  anticipated  impacts 
of  a  proposal  to  allocate  Pacific  whiting 
between  shore-based  and  at-sea  fish 
processors,  and  an  analysis  of  a 
proposal  to  allocate  black  rockfish 
among  gear  types  in  Washington  State. 
The  GMT  also  will  prepare 
recommendations  to  the  Pacific  Council 
on  these  and  other  issues  pertaining  to 
management  of  the  West  Coast 
groundfish  fisheries. 

For  more  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center,  suite  420, 2000  S.W.  First 
Avenue,  Portland,  OR  97201;  telephone: 
(503)  326-6352. 

Dated:  January  28;  1991. 
DavUS-CiestiB, 

Deputy  Director,  Office  ofRsfieries 
Conaarvation  and  Managament,  National 
Marina  Fisheries  Sarvica. 
[FR  Doc.  91-2890  Filed  2-1-91: 8:46  am) 
BNJjNa  cooe  nn-n-m 


South  Atlantic  PMiary  Manasantant 
CouncRi  PuMte  Maatiiigo 

AOENCv:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
The  Soetb  Atlantic  Fishery 
Management  Coandl  (Council)  will  hold 
a  public  meeting  of  its  Snappe^Grouper 
Committee  on  February  13-15, 1901,  at . 
the  Town  and  Coi^try  bm.  2000 
Savannah  Highway,  Charieaton,  SC.  On 
February  13  the  Snapper-Gnmper 
Committee  will  begin  meeting  at  1  pjn., 
to  review  written  and  public  hearing 
comments  reccivad  on  Amendment  #4 
of  the  Snapper-Grouper  Fishery 
Management  Flan,  and  will  dedde 
whick  proposed  management  measure* 
it  will  recommend  to  the  Council  during 
its  Febraary  25-M8rch  1, 1901,  public 
meeting  In  Bronswick,  GA.  Projiosed 
management  measures  inclade  minimum 
sizes,  gear  restrictions,  recreational  bag 
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limits,  and  spawning  season/area 
closures.  The  meeting  will  adjoura  on 
February  15  at  12  pjn. 

For  more  information  contact  Carrie 
Knight,  Public  Information  Officer,  South 
Atlantic  Fishery  Management  Council, 
One  Southpart  Circle,  suite  306, 
Charleston,  SC  29407.  telephone:  (803) 
571-4366. 

Dated:  January  2a  1801. 
David  S.  Crattin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-2497  Filed  2-l-«l:  8:45  am] 
MLLINO  COOC  3S10-22-« 


South  Atlantic  Rshary  Managamant 
Council;  PubHc  Maatkiga 

AQENCY:  National  Marine  Hsheries 
Service,  NOAA,  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  and  ita 
Committees  will  hold  public  meetings  on 
February  25-March  1, 1991,  at  the  Glynn 
Mall  Suites  Hotel;  500  Mall  Blvd., 
Brunswick,  GA. 

The  Council  will  take  final  action  on 
Amendment  #4  of  the  Snapper-Grouper 
Fishery  Management  Man,  set  the 
wreckfish  quota  for  the  1991-02  season, 
and  discuss  wreckfish  limited  entry, 
flounder,  habitat  and  other  fishery 
management  business.  A  detailed 
agenda  will  be  avaUable  to  the  public  on 
or  about  February  11. 

For  more  information  contact  Carrie 
Knight,  Public  Information  Officer,  South 
Atlantic  Fishery  Management  Council, 
One  Southpark  Circle,  sidte  306, 
Charleston,  SC  29407,  telephone:  (803) 
571-4366. 

Dated:  January  29, 1991. 
David  S.  Craatiii, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  91-2501  Filed  2-1-01;  8:45  am] 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ad|uatmant  of  Import  LbnRa  for 
Cartain  Cotton  TaxtHe  Producta 
Produced  or  Manufadurad  In 
Indonaala 

Jannary  29, 1901. 

AQINCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 


action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  redudng 

limits. 

- 

EFFECnvc  DATC  February  0. 1991. 

FON  FURTHER  ■IFORMA'nON  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-^1212.  For  information  on  the 
quota  status  of  these  limitSr  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-9480.  For  information  on 
embargoes  and  quota  reK)pemngs,  call 
(202)  377-3715. 

OUPPIf  MENTARV  OVORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  sec  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.a  1854]. 

The  current  limits  for  Categories  341 
and  369-S  are  being  reduced  for 
carryforward  use. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  25860,  published  on  June  25, 
1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  TantiUo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

January  29, 1991. 
ConuniMioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Conunissioner  This  directlva  nmonrf^ 
but  does  not  cancel,  the  directive  issued  to 
you  on  June  19, 1900  by  the  Chainnan. 
Committee  for  the  Implementation  of  Textile 
Agreements.  Tliat  directive  concenu  imports 
of  certain  cotton,  wool  man-made  fiber,  silk 
blend  and  other  vegetable  filter  textiles  and 
textile  products,  produced  or  manufactured  in 
Indonesia  and  exported  during  the  twelve- 
month period  which  began  on  July  1. 1900  and 
extends  through  June  3a  1991. 

Effective  on  February  6, 1991.  you  are 
directed  to  reduce  the  limits  established  in 
the  directive  of  June  19, 1990  for  cotton  textile 
products  in  the  following  categories,  as 
provided  under  the  provisions  of  the  current 
bilateral  textile  agreement  between  the 
Governments  of  the  United  States  and 
Indonesia: 


Caisganr 

AdJMSlsd  IMidow.  ma ' 

(jeveis  m  Group  t 

341    

531,756  doxan. 

369-S  » 

530.347  Idtogrwns. 

*  The  fenMi  have  not  iMsn 


toaooounltor 


am  knporta  ag^oitad  allar  Jww  30,  I9ea 

■Categonf       369-S:       only       HTS       numtMr 
6307.102005. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  diat  these  actions  fall 
within  the  foreign  affairs  exception  to 
the  rulemaking  provisions  of  5  U.SX1 
553(a)(1). 

Sincerely, 
Auggie  D.  TantiUo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreanents. 
(FR  Doc  91-2529  Filed  2-l-«l;  8:45  am) 

BILLINa  CODE  aSIS^OIMI 


Announcement  of  Import  UmRa  and 
Guaranteed  Acceaa  Levela  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Producta  Produced  or  Manufactured  In 
Trinidad  and  Tobago 

January  29, 1901. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  GALs  for  die  new  agreement 
year. 

EFFKUVE  DATE:  February  6, 1991. 

FOR  FURTHER  DIFORMATION  CONTACR 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce, 
(202)  377-4212.  Fot  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  die 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

8UPPI.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  sec.  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1864). 

The  Governments  of  the  United  States 
and  Trinidad  and  Tobago  reached 
agreements,  effected  by  exchange  of 
notes  dated  November  8, 1990  and 
December  14, 1990,  to  amend  their 
current  bilateral  agreement  to  extend 
through  December  31, 1991. 

In  the  letter  published  below,  the 
Chairman  61  the  Committee  for  the 
Implementation  of  Textile  Agreements 
diiects  the  Commissioner  of  Customs  to 
establish  import  limits  and  Guaranteed 
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AcceM  Levels  for  the  period  beginning 
on  January  1, 1981  and  extending 
through  December  31. 1901. 

A  deacription  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Appaivl 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Fedaral  Ragistar  notice  55  FR  60750, 
published  on  December  la  1990). 

Requirements  for  participation  in  the 
Special  Access  Prorgram  are  available 
in  Fadacal  Ragistar  notices  52  FR  28588, 
published  on  July  31. 1967;  53  FR  21208, 
published  on  June  11, 1986;  52  FR  28067, 
published  on  July  la  1967;  and  54  FR 
80425,  published  on  December  6, 1980. 

The  ktter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
(mly  in  the  implementation  of  certain  of 
its  provisions. 
AiV^aTHiUlo. 

Chairman.  ComauttM  for  the  tmpIeawntaUon 

of  Tntih  Agretmantt. 

Januaiy  29, 1091. 

Conunlstioner  of  Customs, 

Department  of  the  Treasury,  WathJngton,  DC 


Dear  Commlnioner  Under  the  tenns  of 
■action  a04  of  the  Agricultural  Act  of  19S«,  at 
amended  (7  U.&C  1854);  pursuant  to  the 
BUalsral  Cotton  and  Man-Made  Fiber  Textile 
AgreaoMul.  effected  by  exchange  of  notes 
dated  October  23. 1080.  as  amended,  between 
the  Governments  of  the  United  SUtes  and 
Trinidad  and  Tobago;  and  in  eccordance  with 
the  provisions  of  Executive  Order  11601  of 
March  S,  1072,  as  amended,  you  are  directed 
to  prohibit  effective  on  February  0, 1091. 
entry  Into  the  United  Stetes  for  consumption 
end  withdrewal  from  warehouse  for 
consumption  of  cotton  and  man-made  fiber 
textile  prodocts  hi  the  following  categories, 
produced  or  manufactured  in  Trinidad  and 
TobMo  and  exported  during  the  twelve- 
month period  wliich  began  on  January  1. 1001 
and  extends  tfarougfa  December  31. 1091,  in 
exceM  of  the  following  designated  levels: 


Celsgoiy 

la^laraelreM  level  • 

140M0  dPMn  peks. 

66.000  doasa 

106,000  dona 

aaooo  doaw  of  wWeh 
not  mora  «ien  28,000 
doasnshellbaln 
•Will  (fMKlv  ironi  ywn 
dyad  MMcol  Moor 
mora  ooiors  In  Vie 
weip  snd/or  Mbig  bi 
CeHQCrtSS  340-Y/640- 
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100,000  doaMV 

iQ9^000<tnMi 

MIlMff 

SML/^ff 

SM/ajn 

947/fW/fM'''*^ 

»ta/«jf 

saoMRi 

9B1/aK1 

70,000  doasn. 
lOOXMOdonn. 

MU/Mty 

•TJwIM 
ai^  Imports 

aheMnoibei 

in  edMM  to  sooouM  lor 
Deoembar  31.  loea 

■  Category 


340-Y:  only  HTS 
6206^1016.  6206.20J020,  8206.20J04«. 
8206.202060  and  6206.20.2080;  Cstmiy  840-Y: 
820S.30J010.  6206.30.202a  6206!3o!»60  mtH 
8206  302060. 


Imports  charged  to  the  these  category 
limits  for  the  period  January  1, 1000  through 
December  31, 1000  shall  be  charged  against 
those  levels  of  restraint  to  the  extent  of  any 
unfilled  balances.  In  the  event  the  limits 
estabished  for  that  period  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  levels  set  forth  in  this 
directive. 

The  levels  aet  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Trinidad  and  Tobago. 

In  accordance  with  the  provisions  of  the 
Special  Access  Program,  as  set  forth  in  51  FR 
21208  Quae  11, 1088).  52  FR  20OS7  Quiy  la 
1087)  and  M  FR  S0425  (December  8, 1080). 
you  are  directed  to  establish  guaranteed 
access  levels  for  properly  certifled  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories  which  are  assembled  in 
Trinidad  and  Tobago  from  fabric  formed  and 
cut  in  the  United  States  and  exported  to  the 
United  States  from  Trinidad  and  Tobago 
during  the  twelve-month  period  which  began 
ot  January  1, 1001  and  extends  through 
December  31. 1001: 


Category 

Guarantoed  Aooess 
Level 

331/631 „. 

aaa/aaa    

200.000  dnen  peks. 
300,000  doaaa 
225,000  dosart 

336/339„„„             

340/640 

347/348/647/648 

348/048 

390/060, .„ 

300,000  dona 
200,000  dozort 
100.000  donn. 
100000  dosan. 

ass/asi 

iffW? 

300.000  doeen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied  by 
a  valid  and  correct  certlflcation  and  Export 
Declaration  (Form  TTA-370P]  in  accordance 
with  the  provisions  of  the  certification 
requirements  established  in  the  directive  of 
July  28, 1087  shall  be  denied  entry  unless  the 
Government  of  Trinidad  and  Tobago 
authorisee  the  entry  and  any  charges  to  the 
appropriate  designated  consultation  levels. 
Any  shipment  which  is  declared  for  entry 
under  the  Special  Access  Program  but  found 
not  to  qualify  shall  be  denied  entry  into  tiie 
United  SUtes. 

In  carrying  out  die  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  tiw  United  States  for  consumption 
to  include  entry  for  consumption  into  tiie 
Commonwealth  of  Puerto  Rica 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  tiiat 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.8.C  553(a)(1). 


Sincerely, 
Auggie  D.  TantiUo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  91-2530  FUed  2-1-91;  8:45  am] 
■ajJNQ  0008  ISie^NMI 


Textile  and  Apparel  Categortee  With 
the  Hannonlxed  Tariff  Schedule  of  the 
United  Statee;  Changee  to  the  1991 
MNieiaiNiii 

January  30, 1901. 

AOINCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnOH:  Changes  to  the  1991  Correlation. 

■mcnvi  DATK  February  1, 1991. 
TON  njRTHni  MTOfWUTION  CONTACT: 

Lori  E  Goldberg,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-3400. 

MPfLnMNTANV  INTONMATKM:  The 

Correlation:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (1991) 
presents  the  Harmonized  Tariff 
Schedule  numbers  under  eadi  of  the 
cotton,  wool,  man-made  Hber,  silk  blend 
and  other  vegetable  fiber  categories 
used  by  the  United  States  in  monitoring 
imports  of  these  textile  products  and  in 
the  administration  of  the  bilateral 
agreements  program.  The  foUowing  list 
hicludes  Harmonized  Tariff  Schedule 
numbers  that  have  been  published  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (1991).  The  Correlation 
should  be  amended  to  reflect  the 
changes  indicated  below: 


Category 


3se_.. 


450- 


Ctwngas  In  the  1M1  cofrelatlon 


Doiata  6SOS.0O.153O. 

M6  650S.80.152fr-Knltlad  cotton 
vtaors  and  otttar  headgear  wtdch  pro- 
vidaa  no  covering  lor  the  crowr^  of  the 


Add  6605.S0.1540-Olhar  knitlad  visors 
snd  haadgaar.  not  tor  tMMaa. 

Add  660S.90.2545-Not  knMad,  other 
than  oartMad  handtoomad  and  tok- 
loiv  products;  visors,  aiKt  other  haad- 
gaar ol  cotton  wtSoh  provldaa  no  cov- 

Wig  fOr  Wm  OrOwn  01  Viv  nMO> 

Add  8606J0^04S-O»iar  thwi  babtoa, 
knMad  or  crectwiad  wool  vlaots,  and 
other  haadgaar,  viMch  proi4daa  no 
oovsrmg  nr  ew  crawn  or  wte  naao. 

Add  8606.00.30eo-Othar  wool  vlaors, 
mm  v^ta^m  Rnnaa  or  orocnawo, 
not  for  tiaMss 

OoMa  6S06.80.40eO. 

Add  860S.00.4045-Olhar  tti«i  baUao, 
vwora,  ana  oviar  naaogear  wncn  pnv 
vidsa  no  oowaring  tor  Itia  crown  of  ttw 
naeo,  noi  uraaaa  or  crocneiaa. 

Add  8606.8a4000— Other  woven  visors 
snd  heedgeer,  not  for  iMblaa 
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Category 

Changaa  In  Iha  1091  oonaMian 

690 

Dslele  8905.90.5080. 

Add  e605.00.5045-llMF  MNsd  er  ero- 

chetwl  whoSy  or  m  part  of  hratd. 

viaors,  and  other  haadgaar  wtHoh  pro- 

vldaa no  covering  tor  ttte  head,  not 

far  baMea. 

Add  8605J0.90e»-Othar  visors  snd 

haadgaar  of  mmf   knMad  or  cro- 

chotad,  wholy  or  m- part  of  braid,  not 
forbabiaa. 
Ostota8606.80J080. 

8606.90J046-Mkr  viaora,  and  oMwr 

haadgaar  wMch  pnwidas  no  cowaring 

for  Ihs  crown  of  ttw  head,  not  ki  port 

of  braid,  other  tfien  contakiiig  23  per- 

cent or  mo«a  by  wal^  of  wool  or  One 

snimsl  hsir.  not  lor  babtoa 

Add  8605.90.8080-Oeiar  MMF  viaors 

and  headgear  not  in  part  of  brakt  not 

containing  23  percent  or  more  by 

wai|^  of  wool  or  One  enlmel  hair,  not 
forbdMae. 
Datoto  660S.9a7080. 

Add  6605.9a7045-MMF  viaors,   and 

Other  haadgear  which  prevMea  no 

OQwaring  tar  aie  crawn  of  8w  heed. 

whoSy  or  In  pert  of  bold,  not  tar 

bafaiaa. 

Add  6605.00.7090-Ottwr  MMF  viKirs 

and  haadgeer.  whoSy  or  to  part  of 

braid,  not  lor  babtoa. 

Dateto  6606.8a800a 

oOwr  haadgaar  which  provWaa  no 

covering  tor  the  crown  of  the  heed. 

not  tor  babtoa,  not  to  part  of  brM. 

. 

Add  8606.90J0e0-Othar  MMF  vtoors 

and  haadgaar.  not  tor  babiae.  not  to 

part  of  XniA. 

850 

Datoto  6606.90.2500. 

Add  860&90.259a-ak  or  norH»aon 

vegetabto  flbor  headgear,  but  oaiar 

than  oontairang  70  paicaia  or  more 

by  weight  of  aSk  or  aak  waste. 

Auggie  D.  TentfDo, 

Chairman,  Committee  for  the  Implementotion 

of  Textile  Agreements. 

[FR  Doc.  ei-2531  Filed  3-1-91;  8:46  em) 
anjjNQ  oooe  ssie-OM-M 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

Chicago  Board  of  Trade  Propoeed 
Futuree  Cotrtract 

AQENCv:  Commodity  Pntores  Tradhig 

Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contract 

•liMlMNV:  The  Chicago  Board  of  Trade 
(CBT  or  Exdiange)  has  applied  for 
designation  as  a  contract  maricet  in 
diammonium  phosphate  futures.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  die  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposal  for  conunent  is  in  die 
public  faiterest.  will  assist  the 


Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
witfi  the  purposes  of  the  Commodity 
Exchange  Act 

DATES:  Comments  moat  be  received  on 
or  before  March  0, 1901. 

ADDRESSES:  Interested  persons  shoold 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington,  DC  20561. 
Reference  should  be  made  to  the  CBT 
diammonium  phoephate  futures 
contract 

FOR  FURTHER  ITORMATIOII  CONTACT. 

Please  contact  Joseph  Storer  of  the 
Division  of  Economic  Analysis. 
Commodity  Future  Trading  Commission. 
2033  K  Street  NW..  Washington.  DC 
20581.  at  (202)  254-7303. 

SUPPUEMENTARV  ifVORMATiON:  Copies 
of  the  terms  and  conditions  of  the 
proposed  contract  will  be  availaUe  for 
inspection  at  the  Office  of  the 
Secretariat  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the  CBT 
in  support  of  the  application  for  contract 
market  designation  may  be  available 
upon  request  pursuant  to  the  Freedom  of 
information  Act  (5  U.S.C  552)  and  the 
Commission's  regulations  thereimder  (17 
CFR  part  145  (1987)).  except  to  the 
extent  they  are  entitled  to  confidential 
treatment  as  set  forth  in  17  CFR  145.5 
and  145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Acts  Compliance 
Staff  of  the  office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.a 

Any  person  interested  in  submitting 
written  data,  views  or  argument  on  the 
terms  and  conditions  of  the  proposed 
contract  or  with  respect  to  other 
materials  submitted  by  the  CBT  in 
support  of  the  application,  should  send 
such  comments  to  )ean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington.  DC.  20581.  by  the  specified 
date. 

Issued  in  Washington.  DC  on  )anuary  29, 
1991. 

Gerald  Gay, 
Director. 

[FR  Doc  01^20506  Hied  2-1-01;  8:45  am] 
(HjjMQ  COOa  S)|i  SI  II 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
USAF  Scientific  Ad¥leory  Board; 


January  11, 1091. 

The  USAF  Scientific  Advisory  Foreign 
Technology  Division  Advisory  Group 
will  meet  on  26-27  February  1991,  from  8 
a.m.  to  5  p.m.,  at  the  Foreign  Technology 
Division,  Wright-Patterson  AB,  OR 

The  purpose  of  this  meeting  is  to 
receive  classified  briefings  and  hold 
classified  discussions  on  FTD  items  of 
interest 

This  meeting  will  involve  discussions 
of  classified  defiense  matters  listed  in 
section  552b(c)  of  title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  w^  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-464& 
PatsyI.CoiBiar, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doa  91-2470  Filed  ^1-01;  MS  asi] 


USAF  Scientific  Advleory  Boerd; 
Meeting 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Modelling  and 
Simidation  will  meet  on  1  Mar  91  from  8 
a.m.  to  5  p.m.  at  the  Pentagon, 
Washington  DC  20330. 

The  purpose  of  this  meeting  will  be  to 
prepare  the  final  study  briefing  and 
report  This  meeting  will  involve 
discus&ions  of  classified  defense  matters 
listed  in  section  552b(c)  of  title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
ScientiTic  Advisory  Board  Secretariat  at 
(703)  097-4648. 
Patsy ).  Coanar. 

Air  force  Federai  Register  Liaison  Officer. 
[FR  Dec  91-2480  Filed  2-1-01:  &-45  am] 


USAF  Scientific  Advisory  Boerd; 
Meeting 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Modelling  and 
Simulation  will  meet  on  20  Feb.  91  from 
8  a.m.  to  5  p.m.  at  Headquarter  Strategic 
Air  Command.  Offutt  AFB,  NE. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  in  support  of  the  SAB 
study.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
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bated  in  section  5S2b(c)  of  title  5.  United 
States  Code,  specifically  subparagraph 
(1)  and  (4)  thereof,  and  accordingly  will 
be  closed  to  the  public. 

For  further  infonnation,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  ee7-«048. 
Palqr|.CaHHc. 

Air  Force  PbderaJ  Rggigtar  Liaison  Officar. 
(FR  Doc.  91-3520  FUed  >-l-«l:  8:45  am] 


OepsrtmMit  of  tlw  mnnf 

fWilOV  Of  AVHHDMiyj  MIVWUIHIiaillM 

Inipocl  SlilMiMiit  fof  Ino  Yikhiui 
nrinQ  Cwiwr  PropooMi  Lmm 
AcquMtton,  YaUnw.  WA 


;  Department  of  Defense. 
Department  of  the  Army.  Fort  Lewis. 
Washington. 

ACnOM:  Notice  of  Availability  of  a  Final 
Environmental  Impact  Statement  {PELS] 
for  the  Yakima  Rring  Center  (YFC) 
Proposed  Land  Acquisition,  Yakima, 
Washington. 


r.  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  U.S.  Army  has  prepared 
a  FEIS  on  the  proposed  acquisition  of 
approximately  83.000  acres  of  additional 
maneuver  training  land  near  the  Yakima 
Firing  Center  (YFC).  Yakima. 
Washington  in  fiscal  year  1902. 

The  requirement  for  additional 
maneuver  area,  beyond  what  is 
available  at  Fort  Lewis  and  YFC  is  a 
result  of  three  major  factors.  First  is  the 
increased  emphasis  on  brigade  level 
combined  arms  training  by  both  Active 
and  Reserve  Component  (AC/RC)  units 
Army  wide.  This  ^creased  emphasis 
results  from  changes  in  Army  doctrine, 
organizations,  and  equipment  which  in 
turn  respond  to  evolving  battlefield 
requirements.  The  land  expansion  at 
YFC  will  enhance  the  ability  of  AC/RC 
units  to  train  to  realistic  brigade  and 
battalion  levels.  Second,  the  expansion 
will  provide  sufficient  land  to  permit 
live-fire  operations  to  continue  at  the 
same  time  large  scale  maneuver  training 
exercises  are  conducted.  YFC  is  the  only 
major  training  area  in  the  northwest 
continental  United  States  that  can 
accommodate  the  safety  fans  for  all 
modem  ground  and  Army  air  weapons 
platforms.  Despite  the  trend  to  reduce 
forcea,  the  Array  must  maintain  training 
areaa  large  enough  to  aupport  the 
current  and  future  Uve-fiie  and 
maneuver  training  and  teating 
requirementa  and  aupport  potential 
mobilization  requirementa.  Finally,  the 
expanaion  will  alao  permit 
environmentally  aound  land 


management  practicea.  The  increaaed 
uaage  of  YFC  by  all  typea  of  maneuver 
forcea  haa  mandated  the  careful 
monitoring  and  conaervation  of  our  . 
exiatins  liuid  reaourcea. 

The  following  altemativea  were 
considered  in  thia  FEIS:  (1)  The 
Preferred  Alternative — the  land 
propoaed  to  be  acquired  liea  in  Yakima. 
Kittitaa  and  Grant  Countiea. 
Waahington.  and  encompaaaea 
approximately  63.000  acrea.  The  land 
indudea  a  northern  expanaion  area 
(North  of  the  exiating  YFC).  an  eastern 
expansion  area  (east  of  the  existing 
YFC).  and  a  river  crossing  site  on  the 
east  bank  of  the  Columbia  Riven  (2)  The 
Hanford  Reservation  Alternative— the 
areas  of  the  Hanford  Site  that  were 
considered  for  acquiaition  included:  the 
Arid  Landa  Ecology  (ALE)  Reserve;  the 
buffer  area  located  north  of  Waahington 
State  Hi^way  #24.  weat  of  highway 
#240.  and  aouth  of  the  Columbia  Riven 
the  Wahluke  WUdlife  Area  and  the 
Saddle  Mountaina  Refuge  Area;  (3)  The 
No  Action  Altemative---the  no  action 
alternative  would  maintain  the  current 
acreage  and  training  activity  at  the  YFC 
YFC  would  continue  to  have  a  ahortfall 
of  available  maneuver  area  for  training, 
and  not  enough  land  to  provide  fallow 
time  for  land  rehabilitation  without 
interfering  with  realiatic  maneuver  and 
live-fire  training. 

A  copy  of  thia  YFC  FEIS  can  be 
obtained  by  writing  or  contacting  Mr. 
Gary  Stedman.  Headquculera  I  Corps 
and  Fort  Lewia,  Environmental  and 
Natural  Resources  Division  (Attn: 
AFZH-DEQ).  Fort  Lewis.  Washington 
98433-5000.  Telephone  calls  may  be 
placed  to  (206)  967-6337  or  967-5646. 

Dated:  Januaiy  25, 1901. 
LmvisD.Walkar. 

Deputy  Auittant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health).  OASA  (IL&E). 
[FR  Doa  01-2538  Hied  2-1-01;  8:45  am] 


DEPARTMENT  OF  EDUCATION 

Advtoofy  Cofmnittoo  on  TooUnQ  in 
CtMiptor  1{  EatibWihniont 

AOmCV:  Office  of  die  Secretary. 

Education. 

action:  Notice  of  establishment  of 

Advisory  Committee  on  Testing  in 

Chapter  1. 


r.  The  Acting  Secretary  of 
Education  (Acting  Secretary)  aimounces 
his  intention  to  establish  the  Advisory 
Committee  on  Testing  in  chapter  1  under 
the  authority  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-483;  5 


U.S.CA.  appendix  2)  and  the  General 
Education  Provisions  Act.  part  D  (Pub.  L 
90-247.  as  amended:  20  U.S.C  1233  et 
Beq.). 

pwwom:  The  Acting  Secretary  has 
deteradned  that  the  establishment  of  the 
Advisory  Committee  on  Testing  in 
chapter  1  is  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  by  law.  These  duties  require 
the  Secretary  of  Education  (Secretary)  to 
assess  the  adequacy  of  standardized 
tests  used  to  measure  the  academic 
achievement  of  chapter  1  students.  The 
Committee  will  advise  and  make 
recommendations  to  the  Secretary  on 
poaaible  improvementa  or  altemativea 
for  current  teating  procedurea  in  the 
chapter  1  program.  Theae 
recommendationa  will  include  poaaible 
diangea  in  teat  inatrumentation, 
adminiatration.  and  the  reporting  of  test 
results  at  the  State  and  local  levels.  The 
Committee  will  issue  a  final  report 
approximately  one  year  &t>m  the  date  of 
its  initial  meeting.  The  Committee  will 
consist  of  not  more  than  seventeen 
members  who  have  extensive 
iMckgrounda  in  educational  evaluation, 
aaaeaament  and  testing,  education  for 
the  disadvantaged,  educational 
administration,  including  local  school 
boards,  and  parent  involvement  in 
schools. 

MtMMWii  omciAL:  John  T. 
MacDonald.  Assistant  Secretary  for 
Elementary  and  Secondary  Education. 
U.S.  Department  of  Education. 
Washington.  DC  20202-810a  Telephone: 
(202)  401-0113. 

Dated:  January  24, 1801. 
TadSaodefs, 

Acting  Secretary  of  Education. 

(FR  Doc.  91-2507  Filed  2-1-01:  8:45  am]    . . 

ilUJNQ  COOC  400».«1-li 


DEPARTMENT  OF  ENERGY 

Financial  AMtotanco:  Univoraity  Of 
Wlaconain 

agency:  U.S.  Department  of  Energy. 
action:  Intent  to  negotiate  a  grant 
agreement  entiUed  "Development  of 
Phosphate-Based  Ceramic  Membranes" 
with  the  University  of  Wisconsin. 
Madison.  WisconsiiL 


:  The  Department  of  Energy 

announces  that  it  plans  to  award  a  grant 
noncompetitively  to  the  University  of 
Wisconsin  for  ceramic  membrane 
researdi  and  development  This  award 
will  be  for  a  period  of  one  year  at  a  total 
cost  of  approximately  $17a00a  This 
action  is  authorized  by  Public  Law  93- 
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577.  Federal  Nonnudear  Energy 
Research  and  Development  Act  of  1974. 
The  proposed  activity  will  investigate 
the  fabrication  of  ceramic  membranes, 
the  deposition  of  such  membranes  on 
porous  supports,  and  the  testing  and 
evaluation  of  the  membranes,  llie 
membranes  should  be  useful  for  energy- 
saving  alternatives  to  current  separation 
processes  in  the  chemical,  food,  and 
petroleum  industries.  In  addition,  the 
technology^would  provide  a  competitive 
advantage  to  the  U.S.  in  the  area  of 
membrane  development  and  possibly 
manufacturing.  The  award  of  this 
noncompetitive  assistance  is  justified 
under  subparagraphs  (A)  and  (D)  of  10 
CFR  600.7(b)(2)(i)  as  foUows:  (A)  The 
Activity  to  be  funded  is  necessary  to  the 
satisfactory  completion  of  research  and 
the  continuation  of  a  special  research 
contract  being  funded  by  DOE  under 
DE-AS07-66ID12626,  and  for  which 
competition  for  support  would  have  a 
significant  adverse  effect  on  continuity 
of  the  activity;  (D)  The  appUcant  has 
exclusive  domestic  capability  to  perform 
the  activity  successfully,  based  upon 
unique  equipment,  proprietary  data, 
technical  expertise,  or  other  than  such 
unique  qualifications. 
CONTACT  U.S.  Department  of  Energy, 
Idaho  Operations  Office,  Attn:  Scott  D. 
Applonie,  Contracts  Management 
Division,  785  DOE  Place,  Idaho  Falls, 
Idaho  83402-1129  (208)  526-8558. 
PROCUREMENT  REQUEST  NUMBER:  07- 
91ID13062.000. 

Dated:  January  18, 1991. 
R.  Jeffrey  Hoyles, 

Acting  Director,  Contracts  Management 
Division. 

(FR  Doc.  91-2549  Filed  2-1-91;  8:45  am] 

MLUNQ  COOE  •4S0-ei-«i 


Offica  of  tha  Deputy  Secretary 

US.  Attamatlva  Fuela  Council;  Notice 
of  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463, 86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 

Name:  United  States  Alternative  Fuels 
Council 

Date  and  Time:  Thursday.  February  14, 
1991, 0  a.m.-2  p.m.,  FHday,  February  15, 1991, 
9  a.m.-3:30  p.m. 

Location:  Colorado  Convention  Center, 
room  C-210, 700  West  14th  Street  Denver, 
Colorado. 

Contact-  Mark  Bower,  Office  of  Policy, 
Planning  and  Analysis,  U.S.  Department  of 
Energy.  Mail  Stop  AC-28,  Washington,  DC 
20585,  Phone:  (202)  586-3891. 

Purpose  of  the  Council:  To  provide  advice 
to  the  Interagency  Committee  on  Alternative 
Motor  Fuela  to  help: 


1.".  .  .  coordinate  Federal  agency  efforts 
to  develop  and  implement  a  national 
alternative  motor  fuels  policy." 

2. ".  .  .  ensure  the  development  of  a  long- 
term  plan  for  the  commercialization  of 
alcohols,  natural  gas,  and  other  potential 
alternative  motor  fuels." 

3. .  .  .  ensure  communication  among 
representatives  of  all  Federal  agencies  that 
are  involved  in  alternative  motor  fuels 
projects  or  that  have  an  interest  in  such 
projects." 

4.  ".  .  .  provide  for  the  exchange  of 
information  among  persons  worldng  wi'Ji.  or 
interested  in  worlcing  with,  the 
commercialization  of  alternative  motor 
fuels." 

SCHEDULE  OF  ACTIVFI'IES 
February  14, 1991 

9  a.m.-10:30  a.m. 

Energy  Security  Session 
Chair  Charles  R.  Imbrecht 

10:30  a.m.-ll:30  a.m. 

Presentation  on  Alternative  Motor 
Fuels  Act  Implementation  and  DOE 
Research  on  Alternative  Motor  Fuels 

Chair  Charles  R.  Imbrecht 

11:30  a.m.-12:30  p.m. 

Lunch 

12:30  p.m.-2  p.m. 

Alternative  Fuel  Policy  Session  of  the 
Council — Part  I 
Chair  Robert  W.  Hahn 

February  15, 1991 

9  a.m.-10:30  a.m. 

Alternative  Fuel  Policy  Session  of  the 
Council— Part  II 
Chair  Charles  R.  Imbrecht 

10:30  a.m.-12  p.m. 

Discussion  of  Future  Meetings  and 
Agendas 
Chair  Robert  W.  Hahn 

12p.m.-lp.m. 

Lunch 

1  p.m.-2:30  p.m. 

Alternative  Fuels  and  Climate  Change 
Session 

Chair  Charles  R.  Imbrecht 
— Mark  Deluchi,  Princeton  University 
— Diane  Fisher,  Environmental  Defense 

Fund 
—Stan  Bull,  SERI 

2:30  p.m.-3:30  p.m. 

Presentation  of  Results  from  the 
Automotive  Petroleum  Task  Force  on 
Alternative  Motor  Fuels 

Chair:  Robert  W.  Hahn 
— ^Jack  Wise,  Mobil  Oil  Corporation 


3:30  p.m.-3:45  p.m. 

Public  Comment  Period  and 
Adjournment 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Council  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  the  agenda 
items  should  contact  Mark  Bower  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
indude  the  presentation  on  the  agenda. 
The  Chairpersons  of  the  Council  are 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  Available  for  public  review 
and  copying  approximately  30  days 
following  the  meeting  at  the  Public 
Reading  Room,  room  1E190,  Forrestal 
Building,  1000  Independence  Ave.,  SW^ 
Washington,  DC  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  Holidays. 

Issued  at  Washington,  DC,  on  January  30, 
1991. 

J.  Robert  Franklin. 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  91-2550  Filed  2-1-91;  8:45  am] 
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Federal  Energy  Regulatory 
Commiaaion 

[Dockat  Nos.  QF91-S7-000,  at  aL] 

Potlatch  Corp^  at  aL;  Electrfc  Rata, 
Small  Power  Production,  and 
Intartocking  Directorate  Rllnga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Potlatch  Corporation 

[Docket  No.  QF91-57-O00] 
January  22, 1991. 

On  January  14, 1991,  Potiatch 
Corporation  of  One  Maritime  Plaza,  24th 
Floor,  San  Frandsco,  California  94111. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to  Section 
292.207  of  the  Commission's  Regulations. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  facility  is  located  at  Potiach's 
lumber  operations  on  West  Pine  Street, 
in  Warren.  Arkansas,  and  will  consist  of 
a  waste  wood-fired  boiler  and  an 
extraction/condensing  steam  turbine 
generator  (STG).  The  fadlity  will  also 
indude  a  5  mile  13.8  kV  transmission 
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line  which  connects  the  AypUcant 
generating  facility  to  another 
Applicant's  niuibei  phuit  at  Pbtferton 
Street.  The  steam  recovered  fhun  (he 
STG  wfff  be  used  ita,  wootf  (frying  ki&u 
and  steam  powered  e^^^men(s.  The 
gioss  electric  power  productisn  capacity 
of  the  Tadfily  wiH  be  15  MW.  Th« 
primary  source  of  energy  will  be 
biOMMsa  ia  the  totn  of  waste  wooij. 
wood  chips  and  sawdusL  Installatinn  of 
the  {BBility  cBBnancad  is  DecsBiiMi 
1989. 


at  the  and  of  lUs 

2.  SoMtbwMtaiii  PuhOc  Sandce  Go. 

(Docket  No.  ER8S-«77-Mlf 
Jairaary  21, 1991. 

Take  Botice  that  on  {anuaxy  18^  UMO. 
Southwestern  PuUic  Secvioa  Campany 
tendeted  for  filing  its  coBOff liance  fitiqg 
in  thisdockftt  pucauaat  te  the 
Comouaaian'a  atdet  issued  oa  December 
19, 1990. 

Comment  datm  Febtuary  8k.  1991.  ia 
accordance  with  Standard  Paragraph  B 
at  the  end  of  tills  notice. 

S*  AfBeBB^MBC  SefvfceCiBk 

[Docket  No^  ERHft  aBR  til) 

lanuary  24, 1801. 

Take  aetice  th»t  or  faavery  22. 1981, 
Arizona  Public  Service  Company 
tendered  for  fifing  a  Complfance  Refund 
Report  for  refunds  made  to  Southern 
California  Edison  (SEC]  in  accoidance 
with  the  Commission's  letter  of  approval 
dated  TTewbu  %  IMQ. 

Copies  of  iift  tUmg  have  bees  served 
upon  SEC  and  aad  the  Ariaeaa 
Corpocation  Coaunission. 

Cbanent  date:  Febcuary  7, 1991*  m 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  netiee. 

4.  Vermont  Yankee  FAidear  R>«ver  Corp. 

[Docket  No.EBM-M6-flOQ) 

Tak»Botic»  that  oa  Jlaaoary  8^  1981, 
VenaoDl  Yankee  Nodear  Power 
CtapuiafiuB  fVeiiaoRf  Yanke^ 
sttOHHfVeu  ceTraflt  repfacemenr  pages  for 
toe  Fevtaea  scBeoiite  or 
ueconmisstoniR^  colrecuons  tnat  ft 
tendered  lorfHing  on  December  28;  I99Q. 
Vermont  Yankee  stated  diat  the 
replacement  pages  correct  an 
inadvertent  error  in  the  pages  or^inaQy 
submitted. 

Comaaeat  dale:  Febcuary  7.  IBBL  in 
acconfanca  wilb  Standard  Pacag^aiih  E 
at  the  end  of  this  naMca, 


5.PSt 

[Docket  Nos.  EXMMeS-OOa.  ERn-127-OOO; 
ER91-170-0Qa  and  BR9t-179-OO0t 

January  21,1901. 

Taita  aotica  that  m  taauary  17. 199t. 
tendered  for  filing  aaoyail  Seneca 
Sched^sa  ta  Iba  f«»C  FUk^s  iM  Docket 
No*  EK9P  888  880.  BR91-127'-e80t 
ER91-I7»-oe9  and  ER9t-r79-oao. 

These  amended  Service  Scnednres 
change  the  energy  pricing  language  for 
Short  Term  Pbwer.  Short-Term  Capacity 
and  ^ergy.  Limited  Term  Power. 
Limited-Term  Capactty  and  Eneigy, 
Scheduled  Supplemental  Power  and 
Seasonal  Power.  These  Service 
Schedules  are  in  the  Interchange 
Agreement  with  Americas  Mmkipwi 
Power-Ohio,  Inc.  and  the 
Interconnection  Agreement  with  Indiana 
Michigan  Power  CoaipaBjk  Caaaameta 
Power  Company  and  LouLsviUe  Gaa  and 
Electric  Company. 

Copies  of  the  filing  were  served  an 
Indiana  Michigan  PoMrer  Company. 
American  Electzic  Power  Service 
Corparation.  the  MifMyn  miblic 
Service  Commission.  Amencan 
Municipal-Ohio,  Inc.,  The  Public  Utilities 
Commission  of  Ohio,  fmMiifrt  IH)wer 
Company,  Louisville  Gas  and  Electric 
Company,  the  Public  Service 
Commission  of  Kentucky  and  the 
Indiana  Utility  Regulatory  Commission. 

PSI  has  reqxiested  that  the  effective 
dates,  per  the  original  filings,  remain 
imchanged.  Per  E>oefcet  No.  ER90-^5em 
000  the  effective  date  is  Aaguat  1. 19801 
per  Docket  No.  ER91-127-000  the 
effective  date  is  November  20,  W90,  per 
Docket  Na  ES91-17»-Qao  iim  efiecti  va 
date  is  May  1, 1991  and  per  Docket  Na 
ER91-179-000  the  cficciive  date  ia 
January  1, 1991. 

Comment  date:  February  7,  MM,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

6.  Central  lllinoia  Pahlic  SankaGa^ 

Pocket  No.  ER91-222-000] 
January  24, 1991. 

Take  notice  that  on  January  17, 1991, 
Central  Illinois  Public  Servka  CoaqMuiy 
(CIPSl  tendered  for  filing  a  Modification 
No.  1  to  Service  Schedule  G,  dated 
January  8, 1991,  to  a  Power  Supply 
Agreement  dated  June  n,  1987,  and  a 
Supplemental  Agreement,  dated  January 
o,  xwfi,  re  Be  iransHueeion  Sve^nces 
Agreement  dated  June  11, 1987,  between 
Cn*S  and  Illinois  Municipal  BlacMc 
Agency  (IMEA).  CIPS  also  tendered  foe 
filing  two  revised  schedules  adding  the 
City  of  BoodiBaaaa;  MKaoiB  to  i»  ttlBA 
memfaeis  leoeMng  seiviu  aadsr  tfaa 
Agreements.  Under  theaavarieos 
interdependent  apecmaata  aad 
schedulaa.  aa  aatended.  OK  wiU 


provide  evfaaded  alectrir  pcwvar  supply 
and  traasasisaiaQ  aatvkas  to  IMEA.  aa 

priacipks  and  aa  agaark  far  certain 
muairifaliliBe  CffSandlhiEAiefaeal 
an  efiecftiwe  data  ai  March  1,.  1988.  and. 
therefore,  eeqaesi  warecr  aC  th* 
CommiaaioB'a  aoliBa  leqwireBeals. 
Copiea  of  tba  filiayhave  bean  served 


ComadHioB.  Cayiss  of  tha  traneaallat 
letter  have  bean  served  on  CVS  odwr 
wholsaate  laquiMmciits  caafemer*. 

LfOnttneftf  tA/ve.*  F eoma^r  /,  x89l,  in 
accoroance  wkr  sivanssFo  PeragrapR  c 
at  the  eni  of  this  nofiee. 


E.  Any  person  desiring  to  be  heard  or 
te  protest  said  filing  shotnd  fHe  a  notion 
to  ntterrene  or  protest  with  the  mederei 
Energy  Regnlatory  Cbmnusston.  825 
North  Ctapitoi  Street,  NK,  Washington. 
DC  20120.  m.  accordance  wfdi  Rules  2n 
and  214  of  the  Commission's  Rules  of 
Practice  and  Phjcedore  (Iff  CFR  38S.211 
and  385.214).  All  such  raJotiona  or 
protests  should  be  filed  on  or  before  the 
comment  date.  IVotests  wilt  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  me  proceeding. 
Any  person  wishing  to  become  a  p&cty 
must  file  a  notion  to  intervene.  Copies 
of  this  fifing  are  on  fAt  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell 
Secretary. 
[FR  Doc.  91-2486  Filed  2-1-91;  M»an) 


IDockat  Nos.  CP8»-460-80t  CP9ft>137S- 

0001 


Padflc  Qamlfmmmikmkm.0^mA 
Aitamont  Qaa  Tranamiaslon  Co.;  Intant 

to  CMMMt  RWafMMlnID 

Inviting  Commanta  on  • 

and  Altamonl  Natural  Gaa  PIpaUnt 

PrajacU  Draft  Enviroimianfal  laiMCt 

Stafamanf 


FebcMry  1, : 

Notka  is  hstaby  given  Aat  the  staff  of 
the  Federal  Energy  Regulatory 
Commtssfon  (FEBCJ  intends  to  conmict 
informal  public  meetings  for  the  purpose 
of  soliciting  nomments  on  tba  dkoft 
envisoBBcntal  iaipact  stalBaMnt  ^IS) 
which  was  circulated  to  the  public  anl 
noticed  \m  the  Fadaraft  Ragialsr  o» 
Janaary  181 198t  (see  591^  28177.  The 
attaehmenl  nstr  me  kicatiens,  dales, 
and  times  of  the  meeting^. 

Thapuiposaolthasaiifteiiny  iato 
allow  state  and  local  goveiBHenl 
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agencies  and  interested  individuals  in 
the  general  public  the  opportunity  to 
provide  oral  comments  on  the  draft  EIS. 
Written  comments  may  also  be 
submitted  in  lieu  of  oral  comments  at 
these  meetings.  The  offer  of  comments 
at  the  meetings  in  no  way  precludes 
submittal  of  further  written  comments 
before  the  close  of  the  comment  period 
on  March  4, 1991.  Prospective 
commenters  are  requested  to  notify  the 
appropriate  FERC  environmental  project 
manager  (see  below)  by  February  20. 
1991  of  their  intent  to  comment  and  at 
which  meeting  they  intend  to  do  so. 
Following  brief  opening  remarks  and 
introductions  by  the  presiding  official, 
preregistered  speakers  vnll  be  allowed 
to  present  their  comments.  Following  the 
preregistered  speakers,  those  who  have 
not  preregistered  will  present  their 
comments.  All  commenters  will  be 
requested  to  limit  their  presentations  to 
5  minutes  in  length.  This  will  afford  time 
for  others  to  participate.  Additional  time 
may  be  granted  to  anyone  making 
comments  by  the  presiding  official  as 
time  permits. 

Because  these  are  informal  meetings 
and  not  formal  administrative  hearings, 
commenters  will  not  be  cross-examined, 
but  their  remarks  will  be 
stenographically  rcorded  to  assist  in  the 
preparation  of  responses.  Responses  to 
comments  will  appear  in  the  final  EIS 
after  due  consideration.  Copies  of  the 
written  transcript  of  each  public  meeting 
may  be  purchased  by  arrangement  with 
the  official  reporter  at  each  meeting. 

As  previously  stated,  informal  public 
meetings  are  intended  as  an  opportunity 
for  state  and  local  governments  and  the 
general  public  to  provide  comments 
directly  to  the  FERC  staff.  Cooperating 
agencies  have  formal  channels  for  input 
into  the  EIS  and  are  expected  to 
coordinate  their  comments  through  the 
lead  Federal  agency  outside  the  public 
meeting  mechanism 

To  obtain  further  information 
concerning  the  public  comment  meetings 
or  to  preregister  to  present  comments, 
please  contact  the  appropriate  FERC 
environmental  project  manager  as 
follows: 
For  the  PGT/PGSrE  Project— 

Mr.  Mark  C.  Kalpin.ielephone  (202) 
20fr-0918 
For  the  Aitamont  Project— 

Mr.  Laurence  ).  Sauter.  Jr..  telephone 
(202)206-0205 
Mailing  address  for  both  projects — 

Room  7312,  Environmental 


Compliance  Branch,  OPPR,  Federal 

Energy  Regulatory  Commission,  825 

North  Capitol  Street  NE.. 

Washington.  DC  20426. 
LoUD.CadiaIl. 
Secretary. 

Schadula  for  PubUc  Meetings  on  die 
PGT/PGftE  and  Aitamont  Natural  Gas 
PipeUna  Projects  Draft  EIS 

"    All  meetings  will  begin  promptly  at  7 
p.m. 

PGT/PG&E  Project 

Tuesday,  February  26, 1991— Kootenai 
River  Inn,  Kootenai  River  Plaza, 
Bonners  Ferry,  ID.  telephone  (208) 
267-4511. 

Thursday,  February  28, 1991— The 
Riverhouse  Iim,  3075  N.  Highway  97. 
Bend.  OR.  telephone  (503)  389-3111. 

Aitamont  Project 

Tuesday.  February  26, 1991— Holiday 
Inn.  North  Federal  at  Sunset.  Riverton, 
WY,  telephone  (307)  856-810a 

Wednesday,  February  27, 1991 — 
Sheraton  Hotel  27  North  27th. 
Billings,  MT.  telephone  (406)  252-7400. 

[FR  Doc  91-2493  Filed  2-l-«l;  8:45  am] 

MUan  COM  t717-01-« 

[Docket  Noa.  CP91-942-000,  at  aL] 

Tranecontkiental  Gas  Pipe  Une  Corp., 
et  aL;  Natural  Qas  Certificate  FIHnge 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Transcontinental  Gas  P^  Line  Catp. 

[Docket  No.  CP91-e42-000] 
January  22, 1991. 

Take  notice  that  on  January  15. 1991. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396 
Houston.  Texas  77251  filed  in  Docket 
No.  CP91-042-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  NaturaJ  Gas  Act 
(18  CFR  157.205)  for  autiiorization  to 
transport  natural  gas  on  beha)'  of  Tejas 
Power  Corporation  (Tejas),  under 
Transco's  blanket  certificate  issued  in 
Docket  No.  CP88-d28-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and 
opens  to  public  inspection. 

Transco  proposes  to  transport  on  an 
intemiptible  basis,  up  to  2,718,000  dt 
equivalent  of  natural  gas  per  day  for 
Tejas.  Transco  states  that  construction 


of  facilities  would  not  be  required  to 
provide  the  proposed  service. 

Transco  states  that  the  maximum  day. 
average  day,  and  annual  transportation 
volumes  would  be  approximately 
2,718,000  dt  50,000  dt  and  18,250,000  dt 
equivalent  of  natural  gas  respectively. 

Transco  advises  that  service  under 
S  284.223(a)  commenced  November  16, 
1990,  as  reported  in  Docket  No.  ST91- 
6219-000. 

Comment  date:  March  8, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Florida  Gas  l^ansmission  Co..  Florida 
Gas  Transmission  Co.  and  ANR  Pipeline 
Co. 

[Docket  Not.  CP91-eS3-000,'  CP91-e54-000 
and  CP91-95S-O00] 

January  22, 1991. 

Take  notice  that  on  January  17, 1991. 
Applicants  filed  in  the  above  referenced 
dockets,  prior  notice  requests  pursuant 
to  S  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  their  respective 
blanket  certfficates  issued  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction  including  the  Applicants' 
address,  the  docket  number  of  the 
blanket  certificate,  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  sdiedule.  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120Kiay  transactions  under  S  284.223 
of  the  Commission's  Regulations  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement  and  that  the 
Applicants  would  charge  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  March  8, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. . 


*  TheM  prior  notice  raqneats  art  not 
contoUdatmL 
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tetvin. 


S.  Algonquin  Gas  TransmisaioaCo. 


[Noa  cm  i»aaB>  cpb>  aw  aw  Gpgi- 
cpsL-aas-oooi 

January  22.  mi. 

Take  notice  that  Al^paquin  Caa 
Transmiasiian  Cosipany.  12M  Sbtdlera 
Field  Road.  Boatom  Massachusetta 
02135,  [AppHcantJ  filed  in  the  above- 
referenced  dockata  prior  notiica  raqueats 
pursuant  to  {( 1S7.2QS  and  284.223  of  tbe 
Commiaaioa'a  Regwlationa  uoderthe 


Natural  Ga*  Act  for  awthornatioii  t» 

transport  natural  gas  on  behalf  of 
various  shippers  under  its  branket 
certilleale  issued  in  Docket  NtK  0909- 
MB-OOOl  pursuant  tc  section  7  of  the 
Natural  Gas  Act  aU  m  more  folly  set 
forth  in  the  requests  that  are  or  tde  with 
the  Conunission  and  open  to  pobtic 
inspection.* 

Infoiiiatruii  appHcabte  to  each 
transaction,  including  the  identity  of  the 

*  Tbese  prior  notice  requests  are  not 
consolidatadL 


shipper,  the  tgfm  el  traaspoftalMB' 
service,  tke  affKuptiaht  tranapoilation 
ratr  BchadHlfr,  lb*  peak  day.  average  day 
aui  anaua)  voiwmcs,  and  tli*  iaitiation 
secvke  dates  and  iriated  ST  dockal 
numbers  of  tka-UO-day  b^iMactiana 
under  S  2S4223  af  kbe  Coauniasida't 
Regulations,  has  been  provide  by 
Appbeant  and  ia  samnianxad  in  the 
attached  af  pcadtx. 

Ctmmtift  date:  Mareh  8, 1991,  in 

accordance  with  Standard  Vmtaiffw^  C 
at  Ae  and  «<  thia  notiee. 
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4.  Souttiem  Natural  Gas  Co. 


[Docket 
and 


January  22.  laei. 

Take  notice  that  Southern  NaluiaL 
Gas  Company.  PjU,  Baai  2869^ 
Birmingham.  Alabama  35202-2569. 
(Applicant)  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  S9  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  g^  en  be&alf  oi 
various  shippers  under  its  blanket 
certificate  issued  ia  Docket  No.  CP8&- 
316-000.  pursuant  to  section  7  of  the 
Natural  Caa  Act  all  as  more  fiiUy  set 
forth  in  the  requests  that  an  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


*  These  prior  notice  requests  srs  not 
consolldatmL 


shipper,  the  type  of  tranaportalioii 
service,  the  appropriate  frans^MiEtation 
rate  schedule,  the  peak  day.  average  day 
and  Anrwial  voliunea.  aad  the  tnitfatfnn 
service  dbtes  and  related  ST  docket 
numbers  of  the  12a-day  tranaartinna 
under  {  284.223  of  the  Commisainn'a 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  8, 1991,  in 
■accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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5.  Williston  Basin  Interstate  Pipeline  Co. 

[Docket  No.  CP91-g4»-000] 
January  22, 1991. 

Take  notice  that  on  January  15. 1991, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basii^.  suite  200. 
304  East  Rosser  Avenue,  Bismarck, 
Nor^  Dakota  58591  filed  in  Docket  No. 
CP91-943-000  a  request  pursuant  to 
§  157.205  of  the  Coinmission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.206)  for  aathorization  to 
transport  natwal  gaa  on  behalf  of 
Coastal  Gas  Maricetii^  Company 
(Coastal),  onder  Williston  Basin's 
blanket  certificate  issued  in  Docket  No. 
CPe9-1118-000  poranant  to  section  7  of 
the  Natural  Gas  Act.  all  a»  more  fiolly 
set  forth  in  the  request  which  is  on  file 
with  the  CommissioB  and  open  to  pubtic 
inspection. 

Williston  Baain  proposes  to  transport 
on  an  intemiptible  basis,  up  to  285  dt 
equivalent  of  natural  gas  per  day  for 
Coastal.  Williston  Basin  states  that 
construction  of  facilities  would  not  be 
required  to  provide  die  proposed 
service. 

WiUiaton  Basin  states  that  the 
maximum  day,  average  day,  and  annual 
transportatioa  volumes  would  be 
approximately  295  dt.  285  dt  and  104.025 
dl  equivalent  of  natural  gas  re^>eGtively. 
.    Williston  Basin  advises  that  service 
under  &  284w223(a}  commenced 
November  30. 1990.  as  reported  in 
Docket  No.  ST91-6137-000. 

Comment  date:  March  8, 1991,  in 
accordance  with  Standard  Paragrafrii  G 
at  the  end  of  thia  notice. 

6.  Columbia  Gas  Transmiasien  Corp. 

(Docket  No.  CP91-e40-000] 
January  23, 1901. 

Take  notice  that  on  January  15, 1991, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue  SE.,  Charleston, 
V^est  Virginia  25314,  filed  m  Docket  No. 
CP91-940-000  an  application  pursuant  to 


section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  constructioa 
and  operation  of  certain  mainline 
replacement  facilities  io  West  Virginia 
and  Ohio,  ^1  as  mwe  fulfy  set  forth  in 
the  apptieation  which  is  on  file  with  the 
Comausaion  and  open  to  public 
mspection. 

Specifically,  Colunibia  proposes  to 
constmct  and  operate  tfie  following 
facilities: 

(1)  4.5  miles  of  28-incb  pipeline  to  replace 
4.5  miles  of  16-incfa  ptpefine  on  Line  1570  in 
Wetzel  and  Marion  Cotmties.  West  ^^rginia. 

(2]  1.4  miles  of  20-ineh  pipeline  to  replace 

1.3  miles  of  18-inch  pipeline  on  Line  A  in 
Madison  C^ounty.  Ohio. 

(3)  2.0  miles  of  16-ineh  pipeline  to  replace 

1.4  miies  of  IS-inch  and  0.7  mife  of  12-iRch 
pipettne  on  Line  L  in  AsMand  County,  Ohio. 

Columbia  states  the  existing  pipefines 
have  prfiysically  deteriorated  to  the 
extent  that  replacement  is  required  to 
maintain  safe  and  reliable  operation  of 
the  various  se^nents  of  pipelines. 

Columbia  fuither  states  that  Line  1570 
was  constructed  in  1947,  Line  A  was 
constructed  in  1941  and  Line  L  was 
constructed  in  1912. 

Coiunbia  also  states  that  nte 
replacement  pqieline  would  be  sized  to 
take  into  aecoant  present  and  estimated 
future  requirements  of  the  pipeline 
segments  and  to  enhance  maintenance 
operations. 

Colombia  asserts  that  replacement 
pipelines  proposed  herein  would  have  a 
de  minimis  effect  on  the  capacity  of  the 
various  pipeline  aegmenti. 

Cbhuiibia  states  ftat  the  proposed 
facilities  would  cost  $3,556,669  which 
would  be  financed  with  funds  generated 
from  internal  sources. 

Comment  date:  February  13, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


7.  TransaoBtinaatal  Gm  Pi^  LinaCaip^ 
Southern  Natural  Gas  Ca„  Temeesae 
Gas  PipeUaa  Cok,  Texas  Eastan 
Transmission  Corp..  Flonda  Gas 
Transousaion  Ca.  Southera  Natural  Gas 
Co.,  and  Mabile  Bay  Ptpeiiae  Profects 

[Docket  Nos.  CP89-522-002.  CP«9-517-0m 
and  Cn8-578-004l 

January  23, 1991. 

Take  notice  that  on  January  15, 1901. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transce).  PXX  Box  1396. 
Houston.  Texas  77251,  Southern  Natural 
Gas  Cbmpeay  (Southern).  P.O.  Box  2563, 
Birmingham.  Alabama  35202.  Tennessee 
Gas  Pifteline  Company  (Tennessee),  P.O. 
Box  2511.  Houston.  Texas  77251.  Texas 
Eastern  Transmission  Corporation 
(Tetco).  5400  Westheimer  Court, 
Houston.  Texas  77056-5310,  Florida  Gas 
Transmission  Company  (FGT).  P.p^BcHi 
1188.  Houston,  Texas  77251-1188 
(Applicants),  filed  an  amended 
application  in  Docket  Na  CP89-5Z2-002 
to  amend  the  currently  pending 
application  in  Docket  No.  CP89-523-001, 
all  as  more  fiiUy  set  forth  in  the 
amendment  wUch  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

As  part  of  a  settleaient  (submitted 
pursuant  to  rule  602  of  the  Conuaissioa's 
ELuIea  of  Practice  aad  Procedure)  filed  in 
the  above  listed  application.  Applicants 
would  alter  the  ori^nal  proposal  to: 
Inchide  FGT.  Southern.  Tetco  and 
Tennessee  as  joint  owners  and 
opesators  in  the  Docket  No.  CP60-522- 
001  faciTities.  Applicants  state  that  this 
settlement  woidd  constitute  a  finding 
that  this  proposal  raises  no  issues  of 
mutual  exclusivity  as  to  any  other 
offshore  project  included  in  the  Mobile 
Bay  open  season  proceedings,  and  any 
order  herein  would  resolve  all  non- 
environmental  issues  in  Docket  No. 
CP89-522-001  and  authorization  to 
construct  and  operate  approximately 
27.21  miles  of  30-inch  pipeline  extending 
bom  an  interconnection  with  the 
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onsiiora  pipeline  which  is  the  subject  of 
Docket  Na  CPa9-B29-001  (which 
interconnection  it  in  the  vidnlty  of  e  gat 
treatment  plant  being  constructed  by 
Shell  Ofhhore.  Inc.  in  Mobile  County, 
Alabama)  to  Mobile  Block  9B6  and 
approximately  sa4e  miles  of  28-inch 
pipeline  from  Mobile  Nock  955  to  a 
metering  and  regulating  station  to  be 
constructed  on  Shell's  platform  in  Main 
Pass  Area.  Block  252.  offshore  Alabama. 

Further.  Applicants  request  authority 
to  utiliie  their  respective,  generally 
applicable  rate  schedules  and  to  charge 
the  applicable  rates  thereunder  for  all 
services  rendered  through  their 
respective  capacity  in  the  proposed 
pipeline  system. 

Applicants  state  that  neither  this 
settlement  nor  any  of  the  provisions 
hereof  shall  become  effective  unless  and 
until:  (1)  Applicants  in  Docket  No.  CPSe- 
523-001  have  notified  the  Commission  in 
writing  of  the  acceptance  of  any 
certificate  issued  therein;  (2)  the 
Commission  approves  the  settlement 
proposed  herein  without  modification  or 
condition;  (3)  such  order  is  no  longer 
subject  to  rehearing:  and  (4)  AppUcants 
notify  the  Commission  in  writing  of 
acceptance  of  any  certificate  issued 
herein. 

Comment  date:  February  13. 1901,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  P  at  the  end  of 
this  notice. 

■.  United  Gae  Pipe  Line  Co. 

(Docket  Na  CPn-«8-000) 
January  23, 1991. 

Take  notice  that  on  January  18. 1901. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston.  Texas  77251- 
539a  filed  in  Docket  No.  CP91-068-000  a 
request  pursuant  to  1 157.205  of  the 
Commission's  Regulations  for 
authorization  to  operate  a  one-inch  sales 
tap  and  related  facilities  for  the  delivery 
of  natural  gas  to  WiUmut  Gas  ft  Oil 
Company  (Willmut)  in  Rankin  County, 
Mississippi  under  the  blanket  certificate 
Issued  in  Docket  No.  CP82-«3O-O0a  and 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
appUcation  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  this  one-inch  tap 
was  originally  insUlled  in  Docket  No. 


CPOO-IOS-OOO  to  sell  gas  to  Mississippi 
Valley  Gas  Company  (Mississippi 
Valley),  a  local  supply  company,  for 
resale  to  three  small  customers. 
According  to  United,  it  was  determined 
by  Willmut  and  Mississippi  Valley  that 
the  tap  was  in  Willmut's  certificated 
area.  It  is  stated  that  Mississippi  Valley 
is  willing  to  transfer  the  three  small 
customers  and  ownership  of  the  tap  to 
Willmut  and  WiUmut  will  reimburse 
United  for  all  costs  relating  to  the 
change  in  operation.  United  states  that 
since  no  construction  is  proposed 
herein,  and  the  previous  construction 
was  authorized  in  Docket  No.  CP86-103- 
000,  United  did  not  provide 
environmental  clearances  for  the 
project.  United  states  that  it  will  provide 
Willmut  with  an  estimated  maximum 
volume  of  3  Mcf  per  day  of  natural  gas 
for  residential  and  commercial  use. 

United  submits  that  it  is  authorized  in 
Docket  No.  G-476  to  provide  all  of 
Willmut's  natural  gas  requirements  for 
residential  and  commercial  use  in  its 
East  Jackson  billing  area.  It  is  further 
stated  that  the  effective  service 
agreement  for  such  service  is  dated 
October  18. 1979.  and  provides  for  sales 
to  WiUmut  under  United's  Rate 
Schedule  G. 

According  to  United,  the  new  sales 
tap  wiU  not  result  in  an  increase  in 
WUlmut's  aggregate  base  requirements 
or  contractual  MDQ.  United  states  that 
the  total  certificated  entitlement  for 
WUlmut's  is  49,888  Mcf,  which  is  the 
contractual  MDQ.  United  submits  that 
the  proposed  sale  is  within  the 
limitations  set  for  this  particular  billing 
location. 

United  states  that  the  following  chart 
iUustrates  the  impact  of  its  proposal  on 
WiUmut's  MDQ. 

Peak  Day  and  Annual  Volumes 


PMkday„ 

Annual..... 


420 
153,300 


PfopoMd 
•ddkional 

Mcf* 


3 

1,C«6 


Total  Mcf 


423 

164,386 


■  Oala  pubMMd  m  UnMtd^  1889  FERC  Form  No. 
2. 
•  Oala  wppted  by  HfSsilMippI  Vallay. 

United  states  that  it  wiU  operate  the 
proposed  sales  tap  in  compliance  with 
part  157,  subpart  F,  appendices  I  and  II 


of  the  Commission's  Regulations:  that  it 
has  sufficient  capacity  to  render  the 
proposed  service  without  detriment  or 
disadvantage  to  its  other  existing 
customers:  and  that  its  tariff  does  not 
prohibit  the  addition  of  new  points. 

Comment  date:  March  11, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  United  Gas  Pipe  Line  Co..  United  Gas 
Pipe  Line  Co.,  and  Southern  Natwal  Gas 
Co. 

(Docket  No*.  a>91-0ei-000,  CP91-9e2-000. 
and  CP91-ee3-O00] 

January  23, 1991. 

Take  notice  that  United  Gas  Pipe  Line 
Company,  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  and  Southern  Natural 
Gas  Company,  P.O.  Box  2563, 
Birmingham,  Alabama  35202-2563, 
(Applicants)  filed  prior  notice  requests 
with  the  Commission  in  the  above- 
referenced  dockets  pursuant  to 
{  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  the 
blanket  certificates  issued  in  Docket 
Nos.  CP88-6-000  and  CP88-316-000, 
respectively,  pursuant  to  section  7  of  the 
NGA,  all  as  more  fully  set  forth  in  the 
requests  which  are  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  shipper's 
identity;  the  type  of  transportation 
service;  the  appropriate  transportation 
rate  schedule:  the  peak  day,  average 
day,  and  armual  volumes:  the  service 
initiation  dates;  and  related  ST  docket 
number  of  the  120-day  transaction  under 
S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  11, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  ThcM  prior  notict  r«<|uMU  art  not 
contolidttMi. 
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10.  Northern  Natuial  Gas  Co. 

[Dockat  Noa.  CS>n-88e-flaO^  CPS3t-«e»-080. 
CP81-8QO-0OQ,  aod  CPfn-SOt-QOO} 

.  Janiaiy  23,  IflOl. 

Take  notice  ttiat  on  (aimary  10.  tBBO, 
Northern  Natural  Gas  Coaspany 
(AppUcaiit)^  1400  Soailh  Street  P.O.  Box 
119b,  Hoo^on,  Texas  772S1-1188.  ffled 
in  the  above  referenced  dockets  prior 
notice  requests  pursuant  to  SS  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  aatntal 
gas  on  behalf  of  various  shippers  under 
its  Uu^et  certificate  issued  in  Docket 


No.  CP86-435-QQ01  pussuant  to  section  7 
of  the  Nalurai  C^aa  Act.  att  as  raoce  fatty 
set  forth  in  the  requests  that  are  on  file 
witft  the  Commission  and  open  to  pubKc 
inspection.^ 

Information  applicable  to  each 
transactioa.  inrUujing  the  identity  of  the 
slnppei,  the  type  of  transportatiao 
service,  &e  appropriate  tran^iortatioa 
rate  schedote,  the  peak  day,  average  dey 
and  annual  vohnnes,  and  the  initiation 
service  dates  and  related  docket 


*  ThMt  pdor  Jiottca  rtqoMt*  im  boI 
consolidated. 


numbers  of  the  120-day  transactions 
under  }  264.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Appficasrt  and  ie  SHunorized  is  the 
attached  appendix. 

AppHcant  states  that  each  of  the 
proposed  services  woiJd  be  provided 
under  an  executed  transportatien 
agreement,  and  that  Applicant  wouid 
charge  the  rates  and  abide  by  the  terms 
and  candkiona  of  the  referenced 
traniq>ortation  rate  schedides. 

Comment  date:  March  TI,  1991,  in 
accordance  with  Standard  Paray-aph  C 
at  the  end  of  this  notice. 


Docket  numbar  (dated 
fBad) 


SMpparnaaM 


Peak  day' 

average  day 

annual 


neceipi  poms  * 


DeSvsiy  points 


S&Ktupdate  rata 


contract  dale 


CP91-888rO00 
(1-10-80) 

CP9t-aaB-ooo 
(i-io-es) 

CP81-80O-000 
(1-10^8) 

CP9V8M-00e 
t1-10-80) 


NGC  TranaportaUon.  Inc. 


EnmiGaa 
Cempanyi 


ReNanoe  Qaa  Marketing 
Company. 


kjadcaliia. 


100,008 
75,000 

38,soO',eeo 

150,000 

11^500 

S4J50,008 

30.000 

22.508 

tOJBD,000 

60,008 

4Si008 

21,900,000 


OK,KS.TX,NM,WLIA. 
SO,MN.NE. 

OK.TX,KS,MM,IMLiA, 
H£.SD,tm. 

OK,  KS.  TX,  NM,  Wt,  lA. 
SD,  MN,  NE. 

OTX.  OLA. 


TX.KS- 


TXKS- 


KS,  TX.  Wt,  lA  SD,  MN. 
NE.  Ml,  NM.  OK.  IL 

KS,  TX.  VM.  lA.  MN 


12-06-90.  rr-1, 
MampMSaL 

12-01-8(X  IT-1. 
ireamjptlila. 

11-T3-80.  rr-t, 

III, II  ■■.  Ill IHilii 

intenupuoie. 
12-01-80,  tr-i. 


ST9i-eMa-8oa 
i2-oe-8a 

srai-aosi-ooo. 

12-01-8a 

ST91-64eO-0IX>. 
11-13-90. 

ST81 -8048-000,. 
12-01-80. 


>  Quantities  are  ahown  in  MMBtu. 

■  Oftataofe  Louiaiana  and  OfMwre  Tama  a»  ahown  as'OLA  and  OTX  raapacSvaly. 

*  If  an  ST  dockat  is  8ho«im,  120day  transportation  service  was  reported  In  it 


11.  WUMaM  Nataral  Caa  Cb. 

[Docket  Na.  CP9t-86ft-00a} 

January  M.  UOl. 

Take  notice  that  on  January  17, 1991, 
WiUiau  Nataral  Gas  Company  (WNG), 
P.a  Box  32ea  Tuka^  Oklahoma  74101. 
filed  in  Dodtet  No.  CP»t-066-00Q^  hi 
appUcation  porauent  to  section  7(c)  of 
the  Natural  Gaa  Act  for  a  certificate  of 
pabUc  eanvenience  md  necessity 
niilhoriTiiig  the  rej^acoBent  of 
approximately  28  mUes  of  lO-inck 
pipeUne  vntk  2B-iw^  pipeline  in 
Sedgwkk  aad  Haew^  Cotiatiest  Kansas. 
aU  ai  more  bitty  sat  forth  in  the 


appUcation  inMch  is  on  Ke  wiA  die 
ConHsiesion  aad  open  to  pubBc 
inspection. 

SpeeifieaUy.  WNG  states  that  it  seeks 
authoriiy  to  replace  approsdmate^  28 
mile*  at  Ifi-inch  pipciiie  widi  20-iBek 
pipettneon  its  (feastaD-WEdnta  aegiaent 
in  Sedgwidi  aad  Harvey  Canities, 
Kanns.  in  ord«  to  maintain  refiaUe 
service  to  WicUta,  Kansaa  daring  the 
headeg  season, 

WNG  states  that  the  proposed 
facilitiea  wiU  cost  approximate 
$8,800,000  wduch  will  be  paid  fcom  &nda 
on  hand. 


Coamteht  date:  Febraary  14, 1990^  in 
accordanoe  with  Standard  PE^agraph  F 
at  &e  end  of  tins  notiee. 


12.0aadtGaa 


Co. 


Pocket  Not.  CPn-«44-Q0O  and  C391-045- 
008} 

January  Zt,  1981. 

Take  notice  that  on  Januaiy  14, 1991, 
Ozarii  Gas  Ttansmisainn  System 
(Ozark)^  1700  Pacific  Avenoe.  Dallas. 
Texas  75201.  filed  in  Docket  Nos.  CP91- 
944-000  aad  CPOei-045-000  applicatians 
purauaat  to  aectioB  7(c)  of  the  Natural 
Gas  Act  aad  subpart  G  (rf  part  284  of  the 
romsiinaion'n  RegolatieBS  for  a 
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ocrtilloate  of  public  convenlenct  and 
neosMity  tumorislng  th«  construction 
and  operation  of  piptline  comprMtion 
and  dalivary  point  facilltiaa,  an  increaM 
in  tha  cartiflcatad  tranaportation  levela. 
and  various  minor  modiBcations  to 
sarvicas  rendered  under  existing  rate 
schedules;  and  for  a  blanket  certificate 
of  public  convenience  and  necessity 
authoriiing  the  transportation  of  natural 
gas  on  behalf  of  others,  all  as  more  fully 
set  forth  in  the  applications  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

In  Docket  Na  a>90-044-000.  Oiark 
proposes  to: 

(■]  Conitnict  Install  and  op«rate  two  9,000 
honapower  comprtssor  units  at  s  new 
comprsMor  station  (to  b*  known  as  the 
Rasorback  Compraaaor  Station)  locatad  near 
Milapost  133.  the  mid-point  of  the  Oiark 
lyatam.  in  Franldin  County,  Arkansas; 

(b)  Construct  install  and  oparata  two  3,000 
hofsapowtr  compfsssor  units  st  s  new 
compressor  station  (to  be  known  as  tlie 
Devil't  Creek  Compreesor  Station)  located 
near  Milepoet  66  in  Pope  County,  Arkansas; 

(c)  Increase  the  certificated  design  capacity 
of  Ourk  ih>m  170,00  Mcf  per  day  (Mcfd)  to 
iXjOOO  Mcfd.  provide  for  a  corresponding 
increase  in  total  transportation  authority  to 
330,000  Mcf,  wbich  would  be  allocated 
166J)00  MMBtu  per  day  each  to  Columbia 
Gulf  Transmission  Company  (Columbia  Gulf] 
and  Tennessee  Gas  Pipeline  Company 
(Tennessee); 

(d)  Modify  Rate  Schedule  T-1,  general 
term*  and  conditiona.  and  aModated  T-1 
■ervlce  agreementa  to  reflect  the  increaie  In 
firm  transportation  authority  and  to 
incorporate  varlona  other  minor  revlsloiu; 
and 

(a)  Construct  and  operate  facilities 
neceeeary  to  Increase  the  capacity  to  the 
existing  Searcy  delivery  point  In  White 
County,  Arkansas  to  accommodate  the 
propoeed  Increase  in  firm  tranaportation 
volumes. 

Oxark  estimates  that  the  proposed 
fadlitias  would  cost  $17,071,000,  which 
would  be  entirely  financed  by  equity 
contributions  from  the  general  partnera 
which  own  Ozark.  Ourii  states  that  the 
propoaed  expansion  would  enable 
Tennessee  and  Cohmibia  Gulf,  currently 
the  only  firm  ahippars  on  Oiark.  to 
diversify  the  supplies  available  for  their 
merchant  services.  It  is  noted  that  the 
maiority  of  the  system  supply  of 
Tennessee  and  Columbia  Gulf  emanate 
from  other  producing  areas  and  that  an 
expansion  of  Oxaik  would  not  only 
augment  their  reapectlve  system  supply 
portfolio  but  would  provide  direct 
access  to  the  reserves  on  the  Aricoma 
Baain.  It  is  asserted  that  the  Oiark 
expansion  would  alao  benefit  producers 
and  consumers  by  encouraging  the 
timely  development  of  Arkoma  Basin 
reserves. 


Osark  explalna  that  ita  propoaed 
expansion  is  to  be  undertaken  in 
conjunction  with  a  number  of  other 
related  actlvltiea,  which,  taken  together, 
will  permit  direct  redelivery  of  Oiark 
firm  transportation  volumes  into  the 
mainline  systems  of  Tennessee  and 
Columbia  Gulf.  Spedflcally  these 
actlvltiea  are  as  follows: 

(1)  Arkls  Energy  Resources,  a  division  of 
Arida.  Inc.  (Arida)  is  to  construct  s  pipeline 
connecting  the  eastam  terminus  of  Osaric  (st 
Searcy,  White  County,  Arkansaa)  wltii 
Mississippi  River  Transmission  Corporation's 
(MRT)  mainline  near  the  West  Point. 
Compressor  Station  in  White  County, 
Arkansas; 

(2)  Columbia  Gulf  and  Tennessee  will  file 
sppUcations  to  scquire  ownership  Interesta  In 
the  Oiark-MRT  connecting  line  entitling  them 
each  to  16S.000  Mcfd  of  capacity.  They  would 
also  file  to  scquire  equivalent  ownership 
interests  snd  capacity  entitlements  In  MRTa 
existing  mainline  from  die  West  Point 
Compressor  Station  south  to  Glendale, 
Arkansas,  the  point  where  Arkls's  Lins  AC 
interconnects  with  MRTs  mainline;  and 

(3)  Columbia  Gulf  and  Tennessee  will  file 
sn  spplicatton  to  construct  and  operate  02 
milee  of  30-lnch  pipeline  extending  east  from 
Glendale  to  Interconnections  «vlth  their 
respective  pipelines  near  Inverness  snd  Isols, 
Mississippi.  Cohimbla  Gulf  and  Tennessee 
would  each  have  168,000  Mcfd  of  cspadty  in 
ths  nsw  lins. 

In  Docket  No.  CP91-945-00a  Ozark 
requests  a  part  284  blanket  certificate. 
Ozisuk  states  that  it  intends  to  become  a 
transporter  under  the  terms  and 
conditions  of  the  Commission's  Order 
No.  436  and  Order  No.  500.  Ozaric  sUtes 
that  it  is  willing  to  accept  and  would 
comply  with  the  conditions  in  paragraph 
(c)  of  i  284.221  of  the  Commission's 
Regulations,  which  paragraph  refers  to 
subpart  A  of  part  284  of  the 
Commission's  Regulations. 

Osaric  states  that  the  application 
supercedes  an  earlier  application  for  a 
blanket  certificate  whldi  it  had  filed  in 
1985  in  Docket  No.  CPBft-25(M)00.  Ozark 
notes  that  while  the  Commission  issued 
an  order  granting  a  blanket  certificate  in 
that  proceeding,  it  could  not  accept  the 
certificate  becauae  the  Commlasion 
rajected  a  settlement  offer,  modified 
proposed  rates  and  impoaed  a  ravenue 
crediting  condition.  It  is  further  noted 
that  the  Commission  subsequently 
vacated  the  order,  although  that  order 
has  since  been  remanded  to  the 
Commission  by  the  United  States.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit 

Ozaric  states  that  its  application  in 
Docket  No.  CPei-«45-000  is  patterned 
after  its  application  in  Docket  No.  CPSfr- 
250-000,  except  that  the  proposed  rates 
and  the  pro  forma  tariff  have  been 
modified.  The  terms  and  conditions 


under  which  Ozark  would  perform  firm 
and  intemipUble  transportation  services 
ara  set  forth  in  pro  foima  Original 
Volume  No.  1  to  its  FERC  Gas  Tariff  as 
contained  in  the  application. 

Ozaric  states  that  upon  issuance  and 
acceptance  of  a  blanket  certificate  it 
wdll  hold  a  ten-day  open  season  to 
accept  valid  requeats  for  new 
intemiptible  transportation  service 
when  service  would  commence  on  or 
after  the  effective  date  of  the  proposed 
ITS  rate  schedule.  Ozark  indicates  that 
it  will  provide  public  notice  of  the 
commencement  date  of  the  open  season 
and  that  requests  received  during  the 
open  season  would  be  deemed  to  have 
been  raceived  concurrantiy  for  purposes 
of  scheduling  and  curtailment  of 
interruptible  capacity. 

Comment  date:  February  14, 1901,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13.  Algonquin  Gas  Tranamisslon  Co. 

[Docket  No.  CPSl-e52-000] 
January  24, 1901. 

Take  notice  that  on  lanuary  16, 1991. 
Algonquin  Gas  Transmission  Company 
(Algonquin),  located  at  1284  Soldlera 
Field  Road,  Boston,  Massachusetts 
02135.  filed  in  Docket  No.  CP91-952-000. 
pursuant  to  section  7(c]  of  the  Natural 
Gas  Act  an  application  for  certificate  of 
public  convenience  and  necessity 
authorizing  Algonquin  to  construct  and 
operate  facilities  and  to  fransport  and 
deUver  natural  gas  for  Boston  Edison 
Company  (Boston  Edison),  for  use  by 
Boston  Edison  at  the  proposed  Edgar 
Energy  Park  Project  (Edgar  Project]  in 
Weymouth,  Massachusetts,  all  as  more 
fiilly  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Algonquin  proposes  to  construct  and 
operate  a  10.7  mile,  24-inch  diameter 
lateral  line,  from  its  existing  1-2  System 
near  Avon,  Massachusetts  to  the  site  of 
the  Edgar  Project  According  to 
Algonquin,  this  lateral  line  will  be 
constructed  primarily  along  existing 
railroad  and  electric  fransmission  rights- 
of-way.  Algonquin  also  proposes  to 
construct  and  operate  a  meter  station, 
for  Boston  Gas  Company,  at  the  Edgar 
Project  site.  The  estimated  cost  of 
Algonquin's  proposed  fadlitiea  la 
estimated  to  be  approximately  $25 
million.  Algonquin  states  that  it  will  use 
long-term  financing  to  pay  for  the  cost  of 
the  facilities. 

Algonquin  proposes  to  provide 
interruptible  transportation  service  for 
Boston  Edison  under  proposed  new  Rate 
Schedule  X-36  for  sendee  from  the  new 
receipt  point  on  the  1-2  System  at  Avon. 
Massachusetts  to  a  delivery  point  at  the 
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Edgar  Project  Algonquin  states  that  tills 
rate  is  designed  to  ensure  recovery  of 
the  total  cost  of  constructing  the 
necessary  facilities.  Algonquin  does  not 
state  where  the  volumes  of  gas  will 
enter  its  system  for  transportation  to  the 
new  receipt  point  but  does  state  that 
fransportation  upstream  of  the  1-2 
System  receipt  point  would  be  provided 
punuant  to  existing  Rate  Schedule  ATT- 
1. 

Comment  date:  February  14. 1990,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

14.  Columbia  Gulf  Transmission  Co. 
[Docket  No.  CP91-e70-000] 
January  24, 1991. 

Take  notice  tiiat  on  January  18, 1991, 
Coltmibia  Gulf  Transmission  Company 
(Columbia  Gulf],  P.O.  Box  683,  Houston, 
Texas  77001.  filed  in  Docket  No.  CP91- 
970-000.  a  request  punuant  to 
Si  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  transport 
natural  gas  on  behalf  of  Fuel  Services 
Group  (Fuel  Services),  under  the 
authorization  issued  in  Docket  No. 
CP86-239-000  punuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  In  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Columbia  Gulf  would  perform  the 
proposed  interruptible  transportation 
service  for  Fuel  Services,  punuant  to  an 
ITS-2  transportation  service  agreement 
dated  November  15. 1989,  as  amended 
August  24, 1990  (A9«ement  No.  5932B). 
The  term  of  the  transportation 
agreement  is  from  November  15. 1989. 
and  shall  continue  in  full  force  and 
effect  from  month  to  monUi  thereafter 
unless  canceled  by  either  party  upon 
thirty  days  prior  written  notice  to  the 
other  party.  Colimibia  Gulf  proposes  to 
transport  on  a  peak  day  up  to  15.000 
MMBtu:  on  an  average  day  up  to  10,000 
MMBtu:  and  on  an  annual  basis  up  to 
3.650,000  MMBtu  of  natural  gas  for  Fuel 
Services.  Columbia  Gulf  states  tiiat  it 
would  transport  the  gas  from  points  in 
Cameroa  Vermilion,  and  Acadia 
Parishes,  Louisiana,  and  would  redeliver 
the  gas  to  points  in  Acadia.  Cameron. 
Terrebonne.  St  Mary,  and  Vermilion 
Parishes.  Louisiana.  It  is  alleged  that  the 
rate  to  be  charged  Fuel  Services  for  the 
proposed  transportation  service  shall  be 
in  accordance  with  Columbia  Gulfs 
rrS-l  and  ITS-2  rate  schedules. 
Columbia  Gulf  avera  tiiat  construction  of 
facilities  would  not  be  required  to 
provide  the  proposed  service. 

It  is  explained  that  the  proposed 
service  is  currentiy  being  performed 


pursuant  to  the  120-day  self 
implementing  provision  of 
(  284.223(a)(1)  of  tiie  Commission's 
regulations.  Columbia  Gulf  commenced 
such  self-implementing  service  on 
November  2, 1990,  as  reported  in  Docket 
No.  ST91-6254-O00. 

Comment  date:  March  11, 1991,  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  Tannessae  Gas  Pipeline  Co. 

[Docket  No.  CP8&-171-007] 
January  24, 1901. 

Take  notice  that  on  January  15, 1991, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  1010  Milam  Street 
Houston.  Texas  77002.  filed  a  petition 
punuant  to  section  7(c)  of  the  Natural 
Gas  Act  to  amend  two  of  its  certificates 
of  public  convenience  and  necessity  (51 
FERC  \  61,113.  issued  May  2. 1990:  52 
FERC  1 61.257,  issued  September  13. 
1990)  (1)  To  extend  tiie  time  until 
February  1, 1992.  for  completing  and 
placing  into  service  the  authorized 
facilities  and  (2)  to  authorize  on  a 
temporary  basis  the  use  of  portable 
compressore  with  a  honepower 
capacity  not  exceeding  4,500 
honepower  at  Station  241  and  3,600  at 
Station  249  until  such  time  as 
installation  of  the  permanent 
compressor  units  authorized  at  these 
stations  is  completed,  all  as  more  fully 
set  forth  in  the  petition  to  amend,  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Tennessee  states  that  approval  of  its 
petition  to  amend  would  permit 
Tennessee  to  make  available  authorized 
transportation  services  on  a  timely  basis 
for  its  customere  and  Tennessee  would 
further  the  goal  of  the  Niagara 
Settiement  in  making  gas  supplies 
available  to  Northeast  customers. 
Tennessee  also  states  that  it  will  bear 
the  costs  of  the  portable  compression 
units.  Including  installation  expenses  of 
$20,000  to  $40,000  per  unit  and  tiiat  tiie 
noise  levels  of  the  portable  compressor 
units  will  not  exceed  the  noise  level  of 
the  permanent  compresson  to  be 
installed 

Comment  date:  February  8, 1991.  in 
accordance  with  the  fint  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

16.  ONEOK.  Inc..  OkTex  Pipeline  Ca 
and  ONEOK  Services,  inc. 

(Docket  No.  CP90-2286-001J 
January  24, 1091. 

Take  notice  that  on  January  18. 1991. 
ONEOK  Inc.  (ONEOK),  OkTex  Pipeline 
Company  (OkTex).  and  ONEOK 
Services,  Inc.  (Services),  100  West  Fifth 
Sti«et  P.O.  Box  871,  Tulsa,  Oklahoma 


74102,  collectively  referred  to  as 
Applicants,  filed  in  Docket  No.  CP9&- 
2286-001  a  joint  application  punuant  to 
section  7(c]  of  tiie  Commission's 
Regulations  under  the  Natural  Gas  Act 
to  amend  the  application  filed  by 
ApplicanU  in  Docket  No.  CP90-2286-000 
to  request  that  the  Commission  grant 
Services  a  limited  jurisdictional 
certificate  to  continue  the  transportation 
of  natural  gas  for  Coastal  States  Gas 
Transmission  Company  (Coastal),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicants  explain  that  in  the 
application  in  Docket  No.  CP90-2286- 
000  ONEOK  requested  permission  and 
approval  to  abandon  the  transportation 
service  for  Coastal  by  assignment  of  the 
service  to  Services  and  OkTex  It  was 
explained  that  OkTex  would  continue 
transportation  for  Coastal  through  its 
intentate  facilities  under  the  blanket 
certificate  requested  in  Docket  No. 
CPgo-2286-000  and  tiiat  Services  would 
continue  transportation  for  Coastal  by 
leasing  or  selling  undivided  capacity 
rights  in  Services'  intrastate  facilities  to 
Coastal  so  that  Coastal  may  continue  to 
perform  such  rights  and  obligations  for 
the  term  of  the  existing  contract 
punuant  to  section  311(a)(2)  of  the 
NGPA. 

Applicants  state  that  it  has  become 
apparent  tiiat  the  aforesaid  proposal 
unnecessarily  complicates  the  servicx 
which  would  be  provided  for  Coastal. 
Accordingly,  Services  requests  that  it  be 
granted  a  limited  jurisdictional 
certificate  to  continue  the  transportation 
service  for  Coastal  in  accordance  with 
the  terms  and  conditions  of  the  existing 
contract  and  certificate  and  that  such 
certificate  extend  until  the  termination 
of  the  contract  with  Coastal  i.e., 
September  30, 1999.  Services  requests 
that  the  Commission  determine  that 
except  for  this  limited  section  7(c) 
service  as  well  as  the  service  previously 
requested  for  Arkla  Energy  Resources, 
with  respect  to  it«  remaining  operations 
it  is  not  subject  to  the  provisions  of  the 
Natural  Gas  Act  and  the  rules  and 
regulations  thereunder,  that  it  is  an 
intrastate  pipeline  under  the  NGPA  and 
the  regulations  thereunder,  that  the 
assumption  of  such  service  obligation  by 
Services  and  its  receipt  and  delivery  of 
gas  thereunder  shall  not  affect  Services' 
nonjurisdictional  status  as  an  intrastate 
pipeline,  that  Services  is  not  required  to 
file  reports  required  of  natural  gas 
pipeline  companies  by  the  Commission's 
Regulations,  and  that  it  is  not  required 
to  maintain  its  accounts  punuant  to  the 
Commission's  Regulations.  Services 
states  that  it  would  file  an  annual  report 


V&itmk  Ri^rtw  /  Vol  ML  Na  IS  /  Monday.  Prtmaiy  4.  itOl  /  Node- 

detailing  Um  opwliooi  pgaviitod  und« 
this  oartlflGalik 

Coaunmt  data:  FtfarMiy  4.  IWl.  in 
accordanot  wtth  tha  Bnt  rabpangEadi 
ol  Standard  Pvagraph  F  at  tlia  end  of 
thianotica. 


17.  boqwiaGn 
LP. 

(Dockat  Na  CPn-flra-on] 


Syatauit 


Taka  aotioa  that  oa  laMaiy  It,  ion. 
froqaoia  Gaa  Tkananilaafciii  Symma,  LP. 
(Iroquois).  Ona  ConMuata  DMva.  Mta 
600.  Shallaa.  Goaaactkat  oeMt.  fUad  in 
Dockat  Nau  CFBl-a7»-oaa  a  raqaaat 
pumiant  to  II IVJOB  and  157.211  of  dM 
rnwmiaaiwi's  Waf  latjoaa  far 
aathoTiaathai  to  ooaatitt  and  epante  a 
tap  on  dia  aabaoa  portlan  of  its  Long 


blaakat  C8f1ifica«a  iaaaad  in  Docket  Noa. 
CFW-ta^moo  and  CP80-«4-a>l. 
Iroquois  ako  requests  a  waiter  of 
1 1S7  JIM(f)  of  dH  Con^MoB's 
Rflflalationa.  aU  as  Bute  fbUy  set  iardi  in 
the  reqneet  diat  is  on  file  with  dM 
CooMiieeion  and  open  to  irnhbc 
iaepectioB. 

SpedficaOy.  Iroquois  states  Ihst 
United  ahnninating,  an  electric  utility 
located  in  and  serving  southern 
Connecticut,  has  requested  the 
installation  of  die  sobsea  tap  at  this  time 
due  to  the  coets  sod  rteks  of  installing  a 
holT  sales  tap  after  Iroquois' 
cousti  utiiuu  of  the  Long  Island  Sound 
croeaing  niarliie  pipeline  is  coo^neted. 
At  this  time.  United  nhminating  has  not 
yet  contracted  for  a  gas  supply  or  for 
sennoe  en  Iroquois,  but  anticipates  that 
it  wffl  secure  a  gas  supply  and  wffl 
requeet  eutnoiiaation  to  provide  service 
to  its  nrageport  Harbor  generating 
station  uvui  Iroquuis  in  the  near  fiiture. 


United  Dluminadag  haa  agnad  to 
reimburse  Iroqoois  fsr  tke  ooal  of  dM 
sales  tap  which  la  aatinwiad  to  eoat 
tSlliMOL  Hm  salaa  tap  ia  to  be  kwatod 
at  die  twahra  ndla  poial  an  dM  Loi« 
bland  Sound  eraaaiag.  n  ia  aattdpatod 
that  service  through  dds  sake  tap. 
estimated  at  70.000  to  tMOO  Mcf  per 
day,  wiU  be  made  on  an  luteiiupdble 
basis  pursuant  to  Iroquois'  Rate 
Schedule  TTS-l.  koqoois  sUtes  dut 
since  service  through  this  sales  tap  %vill 
be  offered  primarily  on  an  interruptible 
basis,  it  will  not  impact  its  peak  day 
deiNery  vobnes. 

In  sddition.  froquois  requests  a 
waiver  of  1 157  J08(f)  of  die 
CoBBioeion's  Regulations  requiring  diet 
facflilies  constructed  under  the  prior 
notica  provisions  be  completed  and  In 
actual  operation  within  one  year  of  the 
date  of  authorintion.  Iroquois  insists 
that  this  vraiver  is  necessary  because 
United  nhnninating  will  require  more 
that  one  year  to  complete  the  following: 
(1)  Convert  its  Bridgeport  Haifoor 
generating  station  from  oil  fired  to  gas 
fired,  (2)  contract  for  a  gas  supply,  and 
(3)  secure  all  necessary  rs^atory 
approvals,  including  authorization  to 
construct  a  lateral  from  the  proposed 
tap  to  its  Bridgeport  Harbor  generating 
station.  Waiver  of  this  requirement  wiU 
allow  Iroquois  to  construct  the  propoeed 
tap  as  part  of  its  initial  subsaa  mainline 
construction,  thus  avoiding  tha 
additional  costs  and  risks  of  iaatalliog  a 
"hot"  tap  on  an  operating  undersea 
natural  gas  pipeline  diat  may  make  it 
infaasibie  Sot  Iroquois  to  install  tha  tap 
inthefuture. 

Comment  date:  March  11. 1081.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  diis  notice. 


M.  Watof  al  Gaa  BpiMn  ■  Co. 
Sdagray  Pipalfaw  Co.,  Florida  Gaa 
Ihananiaslao  Co.,TtaBawi 

^jP  aBQ  uasBsaflo  iBiaBeiasa  waa  oo. 


(Deckst  Nee.  CP81-07S-OOa  CPn-fl74-00a 

CPn-sTB-ooa  cpn-078-ooa  a>n-o77-aoo] 

January  2&  UBl. 

Take  nottoe  dMt  on  January  22. 1001. 
tha  above  tafsienead  companies 
(Applicants)  filed  in  their  respective 
dockets  prior  notioe  requests  porsuent 
to  II  157.208  and  204.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  aathorizatton  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  blanket 
certificates  issued  pursuant  to  secdon  7 
of  die  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
wUch  ere  on  file  with  the  Conunission 
and  open  to  public  inspection.* 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  i  284.223 
of  the  Commission's  Regulations  has 
been  provided  by  Applicants  and  ia 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  they 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  a^oeaient,  and  that. 
Applicants  would  charge  rates  and 
abide  by  the  teraia  and  oondittona  of  the 
reisrenoed  tranaportation  rate 
schedules. 

Coauneat  date:  March  11, 1091,  in 
accordance  with  Standard  Paragraph  G 
at  Um  end  of  diis  notice. 


*TImm  prior  Mtloe  reqaaiU  an  ael  conaolUktaA 


DorMoMtMr 

— 

Mpparnema 

PmkdKf* 
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Dockatnumbar 

Appfcam 

Shippaf  nema 

PaakdiV> 

awraoa,  annual 

Points  of 

Start  up  data  rata 
aSaiMa 

nSOtipC 

DaSwary 

naUU(l*dMM» 

CP91-07MWO 

Tranawaalam 
PIpalna 

Company.  1400 
SniHh  St.  P.O. 
80x1188, 
Houaton.TX 
77251-1188. 

Qas  Company, 
P.O.  BOK  1087, 

8pftnBa.Co 

BO»M. 

WMamaOas 
MarkaSng 
Conipwiy. 

WaaiamNahm 
Qaaand 
Tfanamlaaion 
Corporaltoa 

50,000 
37,800 

•1.000 
500 

182,000 

AZ,NM,OK,TX — 

00.  wv 

MU 

i2-«a«>.  rre-i ._ 
10-5-ao,  rr-1 

CPSe-l  33-000, 

CP91 -077-000 

CO 

8T91 -6278-000. 
CP86-88S-000, 

ST91-2»1»40a 

>  QuanUSaa  ara  thcrnn  m  MMBtu  unloaa  othanXaa  Mtealad. 

■  Tha  CP  docfcal  oonaaponda  to  appNcanf  t  blankat  tranaportation 

•  Voiumaa  m  Mcf. 


cartMcala.  M  an  ST  dockal  ia  ahoivn,  1204lay  trarMportaUon  aorrtca  was  raportad  In  S, 


19.  Texas  Eastern  Transmission  Corp., 
Coliunbia  Gas  Transmission  Coipn  and 
Columbia  Gas  Transmission  Corp. 

[Doctcet  Noa.  (791-096-000.^  CP91-997-00a 
and  CP91-098-000] 

Januaiy  25, 1991. 

Take  notice  that  the  above  referenced 
companies  (Applicants)  filed  in  the 
above  referenced  dockets,  prior  notice 
requests  pursuant  to  {§157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 


'Theaa  prior  notioe  requMt*  an  not  consolidated. 


authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  their 
blanket  certificates  issued  ptirsuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  thp 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 


the  120-day  transactions  under  S  284.223 
of  the  Commission's  Regulations,  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement  and  that  the 
Applicants  would  charge  the  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  March  11, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  numlMr 

AppNcant 

Sliipparnama 

Paakday' 
flwofBQO,  snnusi 

Pomtaof* 

Stwt  up  data  rate 

Relaied  >  dockets 

(data  Mad) 

Rocoipl 

(Mvary 

CP91-006-000 
(1-23-01) 
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ST91-6313-000. 
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Gaa,  Inc.. 

40,000 

NY,  VA,  MO. 

CP86-24O-000. 

Corporation, 

18,250,000 

1700 

MaoCorUa 

- 

Avanua,  S.E., 

' 

ClMrlaaton, 

Waat  Virginia 

25314. 

CP91 -008-000 

Columbia  Gat 

EquHMbia 

400,000 

KY,  OH,  WV.  PA. 

KY,  MO,  OH.  PA. 

12-01-00,  ITS 

STB1-e001-000. 

(1-23-00) 

Tfsntfniision 

Raaouroat 

320,000 

NY. 

VA,  NY,  DE.  wv. 

CP86-240-000. 

CofpofAtlon, 

Martwtmg 

146,000,000 

DC,NJ. 

1700 

Company. 

MacCortda 

- 

Avanua,  S.E., 

Waat  Virginia 

25314. 
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*OWahoia  I  oiiaiana  la  ahown  as  OUK 
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•  CNG 


Caip. 


PodMt  N*.  CPn-WMSO] 

laoiiary  2S.  UBl. 

Take  notice  that  oa  lanuary  la,  1991, 
CNG  IVaiMinisaion  Corporation.  445 
West  Main  Street  Qarksburg.  West 
Virginia  26301.  (CNG]  filed  in  Docket 
No.  CP91-9e9-000  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  Cor  an  order  (1)  granting  the 
■ecessary  certificate  authorization  to 
permit  CNG  to  assign  part  of  CNG's  firm 
sales  entitlements  on  Tennessee  Gas 
Pipeline  Company  (Tennessee)  to 
certain  of  CNG's  sales  custooMrs,  or  to 
assign  part  of  CNG's  firm  transportation 
rights  on  Tennessee  to  these  CNG  sales 
customers,  upon  CNG's  exercise  of  its 
oonversimi  ri^ts  on  Tenaesaee;  and  (2) 
approving  die  abandomient  of  a  pert  of 
the  sales  service  currendy  rendered  by 
CNG  to  tiiese  cnstoawn:  all  as  more 
fully  described  in  diis  apptication  which 
is  on  file  with  the  CommiseioB  and  open 
to  public  inspectioa. 

CNG  states  that  it  has  agreed  to 
assign  part  of  its  firm  transportation 
capacity  on  Tennessee  to  the  following 
customers  who  would  be  new  Rate 
Schedule  ACD  customers  upon  approval 
of  CNG's  pending  rate  case  settlement: 
Niagara  Mohawk  Power  Corporation. 
Rochester  Gas  and  Electric  Corporation. 
New  York  State  Electric  and  Gas 
Corporation,  The  East  Ohio  Gas 
Company,  The  Peoples  Natural  Gas 
Company,  Hope  Gas.  faic^  and  Coming 
Natural  Gas  Corporation.  CNG  states 
that  it  also  agreeid  to  assign  Tenneseee 
capacity  to  a  Rate  Schedule  CD 
customer,  Baltimore  Gas  and  Electric 
Company. 

CNG  proposes  to  assign  to  its 
customers  a  total  of  286,815  Dt  per  day 
and  97,387,475  Dt  annually  of  CNG's 
firm  sales  or  firm  transportation 
entitlements  on  Tennessee,  as  requested 
by  CNG's  customers.  Because  CNG  does 
not  currently  have  firm  transportation 
rights  on  Tennessee,  CNG  states  that  it 
would  first  convert  and  then  assign 
transportation  entitlements  if  customers 
request  transportaton  rights.  CNG  states 
that  any  assignment  of  the  sales  or 
transportation  entitlements  would  be 
under  the  same  terms  and  conditions  as 
CNG  receives  the  service.  CNG  states 
that  customers  receiving  the  assignment 
would  then  convert  corresponding 
quantities  on  CNG  into  firm 
transportatioa.  CNG  further  requests 
authorization  to  make  the  assignment 
and  abandon  Rate  Schedule  ACD  sales 
service  for  the  converted  quantities. 

CNG  states  that  the  permanent 
assignments  of  firm  sales  or  firm 
transportation  entitlements  would 
permit  the  restructuring  of  services  to 


CNG's  customers.  CNG  states  that  the 
ahandonnment  authorizatioo  for  the 
sales  service  is  necesaary  for  CNG  to 
effect  the  assignment  to  its  customers 
and  their  coavarsion  on  CNG. 

Comment  date:  Febrnary  15, 1991.  in 
accordance  with  Standard  Paragrpah  F 
at  the  end  of  the  notice. 

21.  'ftanscontinantal  Gas  P^  Una 
Coqin  Southan  Nataial  Gas  Con 
Tannessea  Gas  Pipalina  Cou,  Texas 
Eastam  Transmission  Cocp.,  Florida  Gas 
Transmission  Co.,  ANR  Pl|Mlioe  Co., 
Florida  Gas  TMnsmission  Co.,  Southern 
Natoal  Gas  Co.,  Tannsssau  Gas  Pipeline 
Co.,  Florida  Gas  Tnnaaaissifla  Co., 
Southern  Natural  Gas  Co^  Tennessee 
Gas  Pipeline  Co.,  Texas  Eastam 

Transmission  Coipn  ANR  Pipdina  COh 
Texas  Eastern  Transmlsslan  Coqi., 
Soollioni  Natural  Gas  COn  Mobile  Bay 
Pipeline  Prpjacts 

[Docket  No.  CP8e-S23-001.  OV-IIS-OOS. 
CP88-437-00t  CPB»-«6«-002.  CPa»-«ll-4»l, 
CPeO-512-001,  CP88-513-001  and  CP8&-«70- 
005] 

January  25, 1991.  ' 

Take  notice  that  oa  January  IS,  1991. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396. 
Houston.  Texas  77251.  Southern  Natural 
Gas  Company  (Southern].  P.O.  Box  2563, 
Birmingham.  Alabama  35202.  Tennessee 
Gas  Pipeline  Company  (Tennessee),  P.O. 
Box  2511.  Houston,  Texas  77252,  Texas 
Eastern  Transmission  Corporation 
(Tetoo).  5400  Westheimer  Court 
Houston.  Texas  77056-^ia  Florida  Gas 
Transmission  Cooipany  (FGT),  P.O.  Box 
1188,  Houston.  Texas  77251-1188,  and 
ANR  Pipelme  Company  (ANR).  500 
Renaissance  Center,  Detroit  Michigan 
48243  (Apphcants),  filed  an  amended 
application  in  Docket  No.  CP8e-523-001 
to  amend  the  currently  pending 
application  in  Docket  Na  CP89-523-000, 
all  as  more  fully  set  forth  in  the 
amendment  wUch  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

As  part  of  a  settlement  (submitted 
pursuant  to  rule  602  of  the  Commission's 
Roles  of  Practice  and  Procedure)  filed  in 
the  above  listed  application.  Applicants 
would  alter  the  original  proposal  to: 
Include  FGT,  Southern.  Tetco,  ANR  and 
Tennessee  as  joint  owners  tmd 
operators  in  the  Docket  No.  CP89-523- 
000  facilities. 

Applicants  state  that  tids  settlement 
would  constitute  a  finding  that  this 
propoaal  raises  no  issues  of  aratoal 
exclusivity  as  to  any  other  offshore 
project  included  in  the  Mobile  Bay  open 
season  proceedings  and  any  order 
herein  would  resolve  all  non- 
environmental  issues  in  Docket  No. 


CP89-523-001  and  request  the 
authorizing  of  the  following: 

(1)  Operation  of  Transco's  existing 
123.4  mile  pipelbe  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  (sudi 
pipeline  is  currently  being  authorized 
under  section  811  of  the  Natural  Gas 
Policy  Act  of  1078). 

(2)  For  ANR.  Southern,  Tennessee  and 
Tetoo  to  acquire  ownership  interests  in 
the  above  pipeline,  with  Transco. 

(3)  For  Truuco  to  construct  and 
operate  approximately  0.20  miles  of  16- 
inch  pipeline  from  the  tailgate  of  the 
Shell  Offshore  Inc.  (Siell)  plant 
approximately  2.92  miles  of  30-hich 
pipeline  born  the  above  16-inch  pipeline 
(Yellowhammer  Spur),  to  an 
interconnection  with  a  proposed 
offishore  pipeline  in  Dodcet  No.  CP89- 
522-002. 

(4)  A  metering  and  regulation  (M&R) 
station  just  downstream  of  the  Shell 
plant. 

(5)  For  ANR,  Southern.  Tennessee, 
Tetco  and  Transco  to  construct  aitd 
operate  approxiraately  25,362 
horsepower  (HP)  of  compression  at 
milepost  122.58  of  the  Mobile  Bay 
pipeline,  approximately  2.03  miles  of  24- 
inch  pipeline  from  the  tailgate  of  a  gas 
treatment  plant  to  be  constructed  by 
Exxon  Company  U.S.A.  Company 
(Exxon)  to  die  above  compressor 
station,  and  approximately  16.92  miles 
of  30^ch  pipeUne  loopfaig  from  milepost 
122.58  to  milepost  105.66  on  the  existing 
Mobile  Bay  pipeline. 

(6)  For  FGT  to  abandon  by  lease,  and 
for  ANR.  Southern  and  Tennessee  to 
acquire,  firm  capacity  of  150  MMcfd,  175 
MMcfd  and  175  MMcfd,  respectively,  in 
a  portion  of  FGTs  system  west  of  the 
FGT-Mobile  Bay  pipeline  interconnect 

(7)  For  Transco  to  abandon  by  iQase. 
and  for  Tetco  to  acquire  firm  capacity  of 
150  MMcfd  in  a  portion  of  Transco's 
system  west  of  the  Transco-Mobile  Bay 
pipeline  interconnect 

(8)  For  the  exchange  of  leases, 
covering  65  MMcfd  each  of  capacity, 
betweet  FGT  and  Soathem  and  between 
FGT  and  Tennessee;  and  covering  55 
MMcfd  between  FGT  and  ANR. 

(9)  For  Southern.  Tennessee,  ANR  and 
Tetco  to  include  in  their  respective  rate 
bases  as  gas  plant-in-service  the  lease 
payments  paid  by  eadi  to  FGT  and 
Transco  for  such  leased  capacity,  as 
well  as  the  amounts  paid  in  fedlity 
costs. 

(10)  For  the  full  amounts  of 
Southern's,  Tennessee's,  Tetco's,  ANR's 
and  Transco's  investments  in  the  Mobile 
Bay  pipeline,  plus  the  full  amount  of 
each  party's  investment  in  the  facilities 
to  be  constructed,  and  to  receive  rolled- 
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in  rate  treatment  in  each  party's  rate 
base. 

Applicants  request  a  separate 
environmental  clearance  for  the 
Yellowhammer  Spur  first  prior  to  a 
comprehensive  environmental  clearance 
for  the  balance  of  the  facilities,  as  more 
fully  described  in  the  application. 

Applicants  request  that  issuance  of 
any  certificate  herein  would  not  have 
the  effect  of  resolving  any  issue  set  forth 
in  the  Commission's  July  28, 1989,  Notice 
of  Proposed  Civil  Penalty  in  Docket  No. 
IN89-1-000.  ^plicants  also  request  that 
any  order  issued  herein  provide  that 
ANR.  FGT.  Southern.  Tetco  and 
Tennessee,  under  no  circumstances, 
should  be  e)q>osed  to  any  liability,  fine, 
or  penalty  that  mi^t  result  from  the 
Notice  of  Proposed  Qvil  Penalty  in 
Docket  No.  IN8&-1-000.  Applicants  also 
request  that  any  order  issued  herein 
render  moot  all  issues  raised  in  the 


Show  Cause  Order  in  Docket  No.  IN80- 
1-001,  without  any  liaMUty  to 
Applicants. 

Comment  date:  February  15, 1901,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

22.  High  Island  Offshore  System 

[Docket  No*.  C3>91-«7»-O0a  CPBl-880-000, 
CP91-0n-OOO  and  CP91-062-OOO] 

January  2S,  1901. 

Take  notice  that  Hi^  Island  Offshore 
System,  500  Renaissance  Center,  Detroit 
Michiipm  48243,  (Applicant)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  {§  157.206  and 
284.223  of  the  Commission's  Regulations 
imder  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  its 
blanket  certificate  issued  by  the 
Commission's  Order  No.  509 


corresponding  to  the  rates,  terms  and  . 
conditions  filed  in  Docket  No.  RP89-82- 
000.  pursuant  to  section  7  of  the  Natural 
Gas  Act  aU  as  more  fully  set  forth  in  the 
requests  diat  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

bifoimation  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
sendee,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  die  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120Klay  transactions 
under  8  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  11, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

*  These  prior  notice  requests  are  not 
consolidated. 


Docket  numtwr  (date 


ShipfMr  rwRW  (type) 


Peak  day, 

average  dinr, 

wmuaTMcl 


Racaipl'poMs 


DelMiy  points 


Contract  date  rata, 

achedula  aafvica 
type 


RalatMl  docket, 
•tart  up  < 


CP01-a79-000 

(i-22-ai) 

cP9i-aeo-ooo 

(1-22-»1) 

cp9i-«ei-ooo 

(1-22-«1) 

cpsi-sez-ooo 

(1-22-«1) 


EaOtoNafenlGaa 
Company  (Maiketer). 

Notttam  Mknis  Gas 
Company  (OJsMxitor). 

TXG  Qas  MvkaSno 
Company  (Marketer)- 

Pennsylvania  Gaa  A 
Water  OMnpany 
(Olsfefeuloi). 


195,000 

195,000 

71.175.000 

300,000 

300.000 

109.500,000 

136,000 

138,000 

50.370,000 

50,000 

50.000 

18,250,000 


OLA,OTX. 
OLA.OTX. 
01A.0TX. 

07X 


CXAOTX. 
CXAOTX.. 
CXAOTX. 
OLA 


4-1-90,  IT, 

l.lilll.l  M^ill* 

mwnjfnDra. 
4-1-90,  rr, 

Intem4>tibia. 

4-1-00.  nr. 

IntBfTUpttllA. 

4-i-oarr, 

kiteiiniStila. 


ST91-«644-000. 

11-21-aa 

ST91 -6646-000, 
11-27-«0. 

ST91 -6646-000. 
11-22-Sa 

ST91-S543-000. 

11-27-ea 


'Oflahora  Louiaiana  and  olfahore  Texas  ara  ihowin  aa  OLA  and  OTX 


23.  Florida  Gas  Transmission  Con 
Florida  Gas  Tkanemlssion  Co.,  Trunkline 
Gas  Ca  and  Trunkline  Gas  Co. 

[Docket  Nos.  CP91-(M6-0aa  CP91-08O-OaO. 
CP91-e91-000  and  C791-082-000] 

January  25, 1901. 

Take  notice  that  Florida  Gas 
Transmission  Company.  1400  Smith 
Street  P.O.  Box  1188.  Houston.  Texas 
77251-1188,  and  Trunkline  Gas 
Company.  P.O.  Box  1642.  Houston. 
Texas  77251-1642,  (ApplicanU)  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursoant  to  1 8 157.205 


and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
its  blanket  certificate  issued  in  Docket 
No.  CP8»-555-000  and  Docket  No.  CP8&- 
586-000,  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 

■These  prior  notice  requests  are  not 
consolidated. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  sdiedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
imder  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attadied  appendix. 

Comment  date:  March  11, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Oockal  nuatMr  (date 
■«9 

Peak  dm. 
annual  MMBhi 

Racalpipotete' 

DaSvarypointe 

Contract  data,  rate 
adwdUlat  santoa 

Related  docket, 
start  up  date 

CP01-e66-OOO 
(1-23-01) 

cp-ei-fle6-ooo 

(1-2».«1) 

cpei-aei-ooo 

Chsaapaaka  UHHss 
Cwporatton  (LOG). 

LLftE  Gas  MarkaOng, 
Inc.  (Mart(«ar). 

VaateEneiy 
Cofporation 
(MarkMar). 

20,000 

15,000 

7,300,000 

10,000 

7.500 

3.650,000 

100.000 

100.000 

36.500,000 

Vartous — - 

Various-. 

Vwtoua 

Various -. 

IlifciliitHil 

Minoia    ,     ,       

11-30-00.  rrs-i. 

11-27-00.  ITS-1. 
InlBffuptfblft. 

1-6-00.  PT. 
InteffuptUa. 

ST91-6390-U00 
11-30-00. 

ST91-6410-OOO 
12-13-00. 

ST91-ei71-000 

(1-23-01) 

12-1-00. 
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Doom  mMtar  IdM 

8h(p|Mr  fww  (lypa) 

PMkdw. 

ncotlpt  poMi ' 

Dslwy  points 

sctwduto^  MWto9 
typ* 

•tart  up  dM 

crt  1  Ml  000 

&wreh  Qm  Oorapviy 

90/)00 
18,280,000 

Variow -.... 

11-19-80.pt. 
InlinupviltL 

8T91-«174-«00 
ia-1-80. 

and  oflahora  T«mm  «•  thown  m  OLA  and  OTX 


M. 'nimkBiM  Gas  Co. 

(Dodnt  No*.  CF»l-«S7-00a  CP»l-88»moa 

CPn-«e»-ooo  and  cpn-sao-ooiq 

Jaimaiy  2S.  1901. 

Take  notice  that  on  January  17.  lOOl, 
Trankline  Gas  Company.  P.  O.  Box  1642. 
Houston.  Texas  77251-1642,  filed  in  the 
respective  dodcets  prior  notice  requests 
pursuant  to  ||  157.206  and  264.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CPe6- 
586-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  prior  notice  requests  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection.** 

A  summary  of  each  transportation 
service  which  includes  the  shippers 

>  *  Theaa  prior  notice  requeata  are  not 
consolidated 


identity,  the  peak  day,  average  day  and 
annual  volumes,  the  receipt  point(s).  the 
delivery  point(8).  the  applicable  rate 
schedule,  and  the  docket  number  and 
service  commencement  date  of  the  120- 
day  automatic  authorization  under 
i  284.223  of  the  Commission's 
Regulations  is  provided  in  the  attached 
appendix 

Comment  date:  March  11. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


DocM  number 

Appicem 

Sh^ppflr  nw 

Peek  day', 
avg.  annual 

PoMaof 

Start  updale,  rata 
aoMdule 

fMeladdockela* 

idalaM» 

RSOS^pt 

Oaawary 

CP91-867-000 

TcunMnsQaa 

BRMd  street  01 

80.000 

OflWwreLAATX 

H. 

11-17-90,  PT    .. 

cpse-eae-^oo 

(1-17-91) 

Company. 

aOeaOo- 

21.900,000 

LA.TXa,TN. 

ST91 -6690-000. 

CP91  969  000 

TiunMneOaa 

HoweBQee 

90.000 

OflahoralAtTX. 

M™ ™ 

11-19.90.  PT 

CP08-606-000 

(1-17-91) 

Compaiv. 

Compeny. 

20.000 
700.000 

LA,TX.Il,TN. 

8T81 -6688-000. 

CP91-869-000 

TruMneOaa 

Sumytoraok 

10.000 

OfWmeLAATX, 

LA ___.......„._. 

11-20.40.  PT     .. 

CP88-688-000 

(1-17-91) 

Company. 

Trenamfaaion, 

he 

10.000 
3.860.000 

LMXH^TN. 

8TB1-66e»-00a 

CP91-990-000 

TrunkSneOee 

Tarpon  Qaa 

looxxn 

OKiharaLAtTX, 

LA 

11.i20-9aPT    

CP8e-688-O00 

a-17-91) 

Compeny. 

aj-.fc-ih,., 

MVHNnQB 

Lid- 

11,000 
4,000,000 

lA.TX,lt,TR 

STB1-6688-O0a 

M  vuwi  In  Mcf         _____     

■  in*  v^  mcRM  oone^xmoB  v  appacanra  oanMi  aanapuieaon  cennceia.  a  an  ei  docwet  ■  aiKMn.  iziHiay  vanaponaaon  aaraoe  wea  raponaa  n  r. 


IS.  Florida  Gas 'nansmlsskn  Co. 

(Docket  Noe.  Cm-«64-O00  and  CF91-965- 
000] 

Jannaiy  2S,  1901. 

Take  notice  that  Florida  Gas 
Transmission  Company.  1400  Smith 
Street,  P.O.  Box  1188,  Houston.  Texas 
77251-1188,  (Applicant)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  ii  157 J06  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 


authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  its 
blanket  certificates  issued  in  Docket 
Nos.  CP89-655-000  and  RPeO-60, 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  aU  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.** 

biformation  applicable  to  each 
transaction,  including  the  Identity  of  the 

*' These  prior  notice  requeata  are  not 
conaoUdeted. 


shipper,  the  type  of  transportation 
seivice,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  |  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  11. 1901.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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Contract  \ 
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RaiafM  docket, 
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CP91-994-00e 
(1-19-91) 

CP91-996-000 
(1-19-91) 


Okua  Wortd.  Inc. 
year). 

OlyolSlaifce 


997 
740 


TX,LA,M8,Al,Fl, 
OLA,  OTX 


78 

41 

16,000 


TX.LA. 


11-1-90;  PT8-1. 


11-1-90.  FT8-1 
Rraife 


8T91-8404. 
11-1-90 

ST81-8406. 
11-1-90 
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28.Tenni 


GasPipeyMCo. 

(Docket  No.  CP91-Me-00(4 
January  25, 1991. 

Take  notice  that  on  January  18, 1991. 
Tennessee  Gas  Pipeline  Company 
(Tennessee],  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP91- 
966-000,  a  request  pursuant  to 
i  8 157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act,  to  provide  firm 
transportation  service  under  its  blanket 
certificate  issued  in  Docket  Na  CP87- 
115-000,  a  maximum  of  4,444 
dekatherms  (dt)  of  natural  gas  for 
Procter  and  Gamble  Paper  Products 
Company  (Proctor),  an  enduser,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commisaioo  and  open  to  public 
inspection. 

Tennessee  indicates  that  service 
commenced  November  16. 1990,  under 
S  284.223(a)  of  the  Commission 
Regulations,  as  reported  in  Docket  No. 
ST91-6280  and  estimates  the  volumes 
transported  to  be  4,444  dt  per  day  on 
peak  day  and  average  day,  and  1.622,060 
dt  on  an  annual  basis. 

Tennessee  states  that  it  would 
transport  gas  for  Proctor  from  receipt 
points  located  Offshore  Louisiana  to  a 
point  of  delivery  in  Potter  County, 
Pennsylvania. 

Comment  date:  March  11, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  s€ud 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatmy  CkMnnussion,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426k  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  C^ommisaicMi's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  AU  protests 
filed  with  the  CkHumission  wrill  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  bectune  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commiasicm's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Conunission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  bearing  will  ba  held 
without  further  notice  before  the 


Commission  or  its  designee  on  dds  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  furdier  notice  of  audi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otiierwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CaalielL 
Secretary. 
[FR  Doc.  91-2487  Filed  2-1-01: 8:45  am] 

BtLUNQ  CODE  Vtrt-^VM 

(Doeiwt  No.  T<M*-1-46-«3S] 

Kentucky  West  Vlrglnta  Gas  Co^ 
Contpttanca  FlUng 

January  28. 1991. 

Take  notice  that  on  January  18. 1991. 
Kentucky  West  Virginia  Gas  Company 
(Kentucky  West),  tendered  for  filing 
certain  revised  tariff  sheets  to  Volume 
No.  3  of  its  FERC  Gas  Tariff. 

Kentucky  West  states  that  the  revised 
tariff  sheets  were  filed  in  compliance 
with  the  Commission's  order  of 
December  28, 1990  in  Docket  No.  TQ89- 
1-46-000  approving  a  settlement 
agreement  between  Kentucky  West  and 
certain  Rate  Schedule  GSS-1  customers 
in  Kentucky,  with  the  tariff  sheets  to 
become  effective  January  1, 1991. 

Kentucky  West  states  that  service  of 
the  filing  has  been  made  upon  each  of 
Kentucky  West's  jurisdictiooal 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commissio'i. 
825  North  Capital  Street,  NE., 
Washington,  DC,  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214. 385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  February  4, 1991.  Protests 
will  be  considered  by  the  Ck)mmission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lcrfa  D.  CadMll, 
Secretary. 

(FR  Doc.  91-2489  Filed  2-1-91:  8:45  am] 
BtuMQ  cooc  aru-ot-M 


[Docket  No.  TO89-1-48-036] 

Kantucky  Wast  Vfrginia  Qaa  Co.; 
Compiianca  Rling 

January  28, 1991. 

Take  notice  that  on  January  18, 1991, 
Kentucky  West  Virginia  Gas  Ckimpany 
(Kentucky  West],  tendered  for  filing 
certain  revised  tariff  sheets  to  Volume 
No.  3  of  its  FERC  Gas  Tariff. 

Kentucky  West  states  that  the  revised 
tariff  sheets  were  filed  in  compliance 
with  the  Commission's  order  of 
December  21, 1990  in  Docket  No.  TQ89- 
1-46-000  approving  a  settlenent 
agreement  between  Kentucky  West  and 
certain  Rate  Schedule  GSS-1  customers 
in  Kentucky,  with  the  tariff  sheets  to 
become  effective  January  1, 1991. 

Kentucky  West  states  that  service  of 
the  filing  has  been  made  upon  each  of 
Kentucky  West's  jurisdictional 
customers  and  interested  state 
commisMons. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capital  Street  NE. 
Washington.  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214, 385.211 
(1990)].  All  such  protests  should  be  filed 
on  or  before  February  4, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  prtKeeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
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filing  are  on  file  with  the  CommiMion 

and  are  available  for  public  inspection. 

Loi*D.CaalMll. 

Secntary. 

(FR  Doc  91-M0O  Filed  2-1-01;  8:46  am] 


[Oochal  Na  CPW-A-OMl 


(Docfeet  Na  TM1-2-97-001] 

Noitliwaat  PIpalrta  Cofp4  Propoaad 
Changa  In  FERC  Qaa  Tariff 

January  28, 1991. 

Take  notice  that  on  January  23, 1991, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  the  following  tariff  sheets,  to 
be  part  of  its  FERC  Gas  Tariff: 

Second  Reviaed  Volume  No.  1 

Pint  Revised  Sheet  Na  300 
nnt  Reviaed  Sheet  No.  301 
First  Reviaed  Sheet  No.  302 
Flrat  Reviaed  Sheet  No.  303 
Original  Sheet  No.  304 

First  Reviaed  Volume  No.  1-A 

Firat  Reviaed  Sheet  No.  601 
Rrat  Reviaed  Sheet  No.  602 

The  above  sheets  were  revisd  to 
reflect  current  billing  determinants  and 
to  update  the  Indexes  of  Purchasers  and 
Shippers  to  Northwest's  FERC  Gas 
Tariff,  in  compliance  with  the 
Commission's  letter  order  issued 
December  24. 1990  in  Docket  No.  TQ91- 
2-37-OOa  Northwest  has  requested  an 
effective  date  of  February  23, 1991  for 
the  tendered  sheets. 

Northwest  states  that  a  copy  of  this 
filing  is  being  served  on  customers 
referenced  above,  and  on  Northwest's 
Jurisdictional  customer  list  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capital  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  February  4. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  O.  CaalMa. 
Secntary. 

[FR  Doc  91-2491  Filed  ^1-91: 8:45  am) 
■UJNS  COOK  S717-41-H 


Of  Natural  Qaa;  I 

vomfiaiiyi  divimoii  or  Enron  corp. 

January  22, 1901. 

Take  notice  that  on  December  17, 
1990,  Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern),  2223 
Dodge  Street  Omaha.  Nebraska  68102. 
submitted  the  following  information 
regarding  the  sale  of  natural  gas  to  be 
made  to  an  affiliate  under  Northern's 
Rate  Schedule  ISS-1,  pursuant  to  the 
authorization  granted  by  order  in  Docket 
No.  CP88-2-000  issued  March  11. 1988 
(42  FERC  1 61.303). 

(IJ  Name  of  Buyer  Enron  Gas 
Marketing,  Inc.  (EMG) 

(2)  Location  of  Buyer  Houston.  Texas. 

(3J  Affiliation  between  Northern  and 
Buyer  EGM  is  a  subsidiary  of  Enron 
Corporation:  Northern  is  a  Division  of 
Enron  Corporation. 

(4J  Term  of  Sale:  January.  1991, 
through  November,  1991.  and  month  to 
month  thereafter. 

f5)  Estimated  Total  and  Maximum 
Daily  Quantities: 

Daily  Quantity:  50,000  MMBtu. 
Estimated  Total:  1.5  Bcf  per  month. 

fd)  Maximum  Sales  Rate:  $3.1753. 
Minimum  Sales  Rate:  $1.6673. 
Rate  to  be  charged  during  billing  period: 

$3.1753. 

Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 
natural  gas  should  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  within  30  days 
after  issuance  of  the  instant  notice  by 
the  Commission,  pursuant  to  the  order  of 
March  11. 1968.  If  no  protest  is  filed 
within  that  time  or  the  Commission 
denies  the  protest,  the  proposed  sale 
may  continue  until  the  underiying 
contract  expires.  If  a  protest  is  filed. 
Northern  may  sell  gas  for  120  days  bom 
the  date  of  commencement  of  service  or 
until  a  termination  order  is  issued, 
whichever  is  earlier. 
LaisD.CaaheU. 
Secretary. 

[FR  Doc  91-2484  Filed  2-1-91;  8:45  amj 
I  oooa  snr-ei-a 


[Docket  No  CP90-1S4-O02] 

Qaa  PlpoNnoCo^  Tariff 


T( 
FUng 

January  28, 1901. 

Take  notice  that  on  December  7, 199a 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff  as 
follows: 


To  be  effecdva  Novenbar  1,  UN 

Original  Volume  No.  2 

First  Reviaed  Sheet  No.  448 
First  Reviaed  Sheet  No.  777 
Firat  Reviaed  Sheet  No.  1936 
Firat  Reviaed  Sheet  No.  5475 

To  be  effective  April  1. 1980 

Original  Volume  No.  2 

Second  Reviaed  Sheet  No.  5344 

To  be  effecdva  November  1. 1988 

Original  Volume  No.  2 

Firat  Reviaed  Sheet  Na  412 

To  be  effiactive  Dacambar  7. 1990 

Third  Revised  Volume  No.  1 

Flrat  Reviaed  Sheet  Nos.  450-451 
Firat  Reviaed  Sheet  Nos.  453-458 
Firat  Reviaed  Sheet  Noa.  460-481 
Firat  Reviaed  Sheet  Noa.  463-468 

Second  Revised  Volume  No.  lA 

Firat  Revised  Sheet  No.  7 
Firat  Reviaed  Sheet  No.  11 
Original  Sheet  No.  12A 
nrst  Reviaed  Sheet  No.  18 
Flrat  Reviaed  Sheet  No.  27 
Original  Sheet  Noa.  27A-27B 
Fint  Reviaed  Sheet  No.  34 
First  Reviaed  Sheet  No.  38 
Original  Sheet  Noa.  38A-38B 
Firat  Reviaed  Sheet  No.  40-60 
Firat  Reviaed  Sheet  No.  65 
Firat  Reviaed  Sheet  Noa.  86-87 
Firat  Reviaed  Sheet  No.  92 
Firat  Reviaed  Sheet  No.  101 
Firat  Reviaed  Sheet  No.  121 
Firat  Reviaed  Sheet  Nos.  13&-137 
Firat  Reviaed  Sheet  No.  139 

Tennessee  states  that  the  purpose  of 
this  filing  is  (1)  to  cancel  Rate  Schedules 
T-63.  T-65.  T-90.  T-174.  X-45  and  X-S9 
in  compliance  with  the  Commission 
Order  issued  October  29, 1990,  in  Docket 
Nos.  CP90-154.  CP90-333.  and  CP90-010. 
and  (2)  to  update  the  Index  of 
Purchasers.  Index  of  Annual  Quantity 
Limitations  and  Index  of  End-User 
Quantities  to  reflect  recent  changes  in 
contract  quantities,  effective  dates  of 
contracts,  rate  schedules  and  new 
service  to  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  February  4. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
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intervene  In  this  matter.  Copies  of  this 

fiUng  are  on  file  with  the  Commission 

and  are  availuble  for  public  inspection. 

LoteCCashall, 

Secretary. 

[FR  Doc  91-2402  Filed  2-1-01;  8:46  am) 

BUMQ  cooc  a717-ei-ll 


[Docket  Na  Emi-IW-000] 

Waalam  Syatama  Powar  Pool;  Furthar 
Extonalon  of  Tbna 

January  28, 1981. 

On  January  15. 1991,  the  Electricity 
Consumers  Resource  Council  (ELCO^ 
filed  a  motion  for  an  extension  of  time  to 
file  a  motion  to  intervene  or  protest  in 
response  to  the  Commission's  Notice  of 
Piling  issued  January  4, 1901  (56  FR  1001, 
January  10, 1991),  in  the  abovendocketed 
proceeding.  By  notice  issued  January  18, 
1991,  the  date  for  filing  interventions 
and  protests  was  extended  to  and 
including  January  3d.  1991.  By  this 
notice,  a  further  extension  of  time  for  all 
interested  parties  to  file  a  motion  to 
intervene  or  protest  is  granted  to  and 
including  February  4, 1991. 
LDbD.Cashril. 
Secretary. 

[FR  Doc  91-2485  Hied  2-1-01;  a-45  amJ 
muMta  COM  a7i7-«i-M 


Offica  of  Foasll  Energy 

(FE  Docket  Na  90-9S-NO] 

CanWaat  Qaa  Supply  U.SJL,  Inc^ 
Order  Qrantbig  Authorbatlon  to 
Import  and/or  Export  Natural  Qaa 

AOCNCV:  Department  of  Energy,  Office  of 
Fossil  Energy. 

ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  import  and/or 
export  natural  gas. 


n  the  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
CanWest  Gas  Supply  U.S.A..  Inc.. 
authorization  to  import  and/or  export  up 
to  400  Bcf  of  natural  gas  over  a  two-year 
term  beginning  on  the  date  of  first 
delivery  of  the  import  or  export 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-e47a  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m„  Monday  through  Friday,  except 
Federal  holidays. 


Issued  in  Washington.  DC  January  29, 
1901. 

CBfInd  P.  Tomasiawald. 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
[FR  Doc  91-2551  Filed  2-1-01: 8.-45  am] 
eajjNQ  cooc  aisa  ti  a 


FEOEIUL  COMMUNICATIONS 
COMMISSION 

January  30, 1991. 

Advlaory  Commlttaa  for  tha  1992  ITU 
World  AdrnMatratlva  Radio 
Confaranoa  for  DaalInQ  with 
Fraquancy  ABocationa  in  Certain  Parta 
of  tha  Spaetrum  (92-WARC  Advisory 
wmiHiiiiiaa) 

The  FCC  Indusby  Advisory 
Committee  for  the  ITU  1992  Worid 
Administrative  Radio  Conference  for 
Dealing  with  Frequency  Allocations  in 
Certain  Parts  of  the  Spectrum  (92- 
WARC  Advisory  Committee)  will  meet 
between  2  and  4:30  p.m.  on  'Tuesday, 
February  19, 1991,  in  room  856  at 
Commission  premises  located  at  1919  M 
Street  NW.,  Washington.  DC 

The  agenda  for  this  fifth  meeting  of 
the  Committee  will  be  to  receive  status 
reports  fiom  each  of  the  informal 
woiking  groups;  to  consider  further 
comments  to  the  FCC  in  Docket  No.  89- 
554;  and  to  plan  the  continuing  work  of 
the  Committee. 

Information  regarding  meetings  of  the 
Industry  Advisory  Committee  and  its 
five  InfcHmal  Working  Groups,  may  be 
obtained  twenty-four  hours  a  day,  seven 
days  a  week,  via  the  Public  Access  Link 
(PAL)  by  dialing  the  FCC  Laboratory 
Computer  at  (301)  725-1072. 

Designated  Federal  Official  for  the 
Committee  is  Walda  W.  Roseman. 
Office  of  International  Communications, 
Federal  Communications  Commission, 
Washington.  DC  20554,  (202)  632-0935. 

Federal  Communications  Commiaaion 

Doona  R.  Saaicy. 

Secretary. 

[FR  Doc  91-2564  Hied  2-1-91;  8:45  am] 

eajJNe  cooc  si-assMi 


Cadarvtta  CoHaga,  at  aL  AppHcationa 
forNawFMStatlona 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  three  new  FM  stations: 


Appteenna^/Sms 

nW  ACL 

MV 

Dodmt 
No. 

L 

A.  Tlw  Osdanae 
CoSeps:  CNaoottw. 
ONa 

&  (Mo  IMMnNy; 
Chatoolhe.(Ma 

BPEO- 
86121 4MN 

BPEO- 
800Q22MA 

90-894 

tssue  hee(MnQ  end  apfilfceitis 
1.  ComparaSw*— 


EducaSonal  FM, 
2.\Mnate.KB 


A.KeeneSMa 

BPEO- 

90-653 

Coleoe:  Keens, 

880426MP 

NMr  nwnpinffv. 

B.  QranMe  stale 

8PH>- 

EducaSonal 

a90321MR 

1  HHWii^j,  mc. 

fva^ioie,  new 

nanipanpa. 

1. 307(b)-NonoowmaroM  Educational  FM,  A3 
^  EducaUonal  QuaMcationa.  B 

3.  ConMngant  ConiparsU»e    Nonoommerota) 
Educational  FM,  A,B 

4.  UMmaee,  A.B 


M 

BPEO- 

90-662 

rrviDfVnBn 

670ei2MC 

Church; 

BvmlnQhsfn,  AL. 

B.-nMUnlMfaliyo( 

BPED- 

Alabama; 

eaoeosMA 

DiminghflfTi,  AL. 

A3 
2.UniR»le,A3 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  hi  its 
entirety  under  the  corresponding 
hearhigs  at  51  FR  10347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
hispection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW, 
Washington  DC.  The  complete  text  may 
also  be  purchased  firom  the 
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CommiHion's  duplicating  contractor. 
ialHBational  IVnacriptlaa  Smvkm, 
Inc.  2100  M  Street.  NW^  WtahingtoD. 
DC  20037.  tTelephone  (202)  857-3800). 
W.lnGqr. 

Aatktamt  Chitf.  AadhSuricmDMtion. 

Mom  Mtdia  Ajj'buij. 

[FR  Doc  91-2Sa6  FlWS-l-«l:«»a«B) 


Cwitral  Ftorids  Communlcsflofw 
QrauPi  InCif  d  sLz  Applccflofw  fof 


1.  The  Commissiaa  has  before  It  the 
following  groups  of  mutually  exclusive 
applications  for  six  new  FM  statioPK 


OonwnwiioeHofw 
QnMeki 

aKbiQ/HeSyHil 
UA;HoS»M^n. 

nioKrimHwo; 

Ho^MlFL. 
aHoByHBRi«o 

R. 
E.  Jonn  &  MonlB  wid 
LMTinMR. 
d/b/tMototk 


m.FL 

r.  K  Wayfw  Atchtoy; 

HolyHILFU 
a  aa  BreadcHSno. 

Ino;  Ha%  HB.  R_ 
KWHo 

BRMdcMlng.  mo: 

LSinCRynsMB 
Qrei«t  me;  Holy 
»«.R- 

J.1 


Qroup.  iaa:  H«% 

K.  Jul*  e  Lutte.  d/ 
b/iModimftfMk; 

LMUaltNL 
T«9nM:Ho% 
Hi.R- 

M>  HoSy  HH 
HO^NIUFL;. 


Bf>H480S«6OR 


BPH4806QSPJ 


•»-«33 


MM 

AiiplcwN  CNy/SWa 

Rto  No. 

DoolMt 

Na 

A.  (Mi  (Mb 

BWI  WlgfWI 

•0494 

AMMM.InGL; 

B^ncLA. 

a  AS  PKttwra.  Ltd.; 

Bt^T^olZiDMl 

Bitar.LA 

, 

CKMNwna 

BPH-«81215ML 

WMhir^  BilNr.  LA. 

D.BEBE-F 

BPH-68121SNE 

^      -     -    -111  ■  .Hll   H     ^.MB.   • 

DRMocnong  UajK, 

Batar.lA 

B.Bttm 

8PH.«01»8NN 

Oonvnuntenons 

PvtMfsNp;  BdMr* 

LA. 

F.  flMf  DioadcMlti^ 

BPH-«8121SNP 

oILoaWnklna: 

B*«,LA. 

aRupwtolEHl 

BnM8t»M0 

BMnRouB* 

BrQedc«*«  LP. 

BriMT.lA. 

KROH 

BPH-«8121SMQ 

OonmunicsUona, 

(hmm 

ufpittd  Pirtncrah^ 

dtaninad} 

Btfur.tA 

*M»AMtVJN^4W' 

taMN«) 

I.MrHnv^ElA 

2.Compimi»aApQ 

3.UWRMM.A-G 

■ 

A.WMMn0on 

BPH-a8121SIIE 

80-«91 

MMM^KUm 

WA. 

adME-Mwoim; 

BI>H-aS0112MD 

MiM.WA. 

C  AfiMk,  mo;  IWk). 

BPH-«901Y2MO 

WA. 

D-OwkRHMnoK 

BPH- 

KaiMiWA. 

8M01t2MXK 

<wiwO— i^yjwtfuBPJ 

1.  SN«  AvMMI^, 

aAlrHKWiLC 

3.  CompMMM,  A-0 

4.  UMR«li,A-0 

W 

A.  MovninQ  9tf 
AcaSnr.NHr 
Durtwm,NK 

aCapMOly 
EdunSonil 
rouniMtan^ 
Canosfd.NK 

c  Noev  Dmw 

MmlmlK,  NH. 

D.  KnowtKlga  For 
Ute:ConoM«,NK 

e  KniMtMiga  For 
Uto:M«viwMr, 
NK 

BPED- 
8PH-«Q«»MN 

BPEO- 

seietsML 

BPED-e8112MF 
BPED- 

awHMid) 

«0-«39 

lim»ftmdhgsn/appi 
1.(SMapp«ndh).C 
2.  (8m  tppandbiL  D 
a.307g))    Noncomimr 

cWASiroughO 
tffMreM,  A  ttWQugti 

D 

4.  i^jiii|MiBWM  Nonoon 
S-IMMMiAlwaglil 

V 

A.  TTw  MHiwood 
Group;  Brandon 

BPH-«00412MH 

80-«a6 

>^OI^ 

n«Na 

MM 

DmM 

Na 

8.  Bruo*  M.  Lyont; 

BPH400413MD 

flBMiiiiiin    If  ■111!  II  III 

aCwatoM.neta« 

BPH-aSMiaMO 

Dvmaoni  wnioni. 

D.LMtoOrMk 

BPr^^^OWwPi^ 

BnadcMMok  Lkl; 

Bniwton,  VwmonL 

a  8aeh  "n  Rot  Redto 

PPM  eeoxaNQ 

o(  Brandoa  tnc; 

F.Jwma 

IWtt^^^W^i^Pw 

KkkpsMck; 

G.QrMnMounMn 

8PH-«e04t4HM 

' 

(Hmin 

BCMSQN^  VOTVIOMi. 

•*"*■"* 

1.AirNnsntA.B 

2. 

3. 

4. 

1 


E 


W 

A.E«lnwt 

BPB)- 

•0497 

EducrtanH 

••oi2aMe 

FcHnlKlon  mo; 

SpohaiRWA. 

aP««i/FM 

BPED- 

EdHCMklMl 

aS0129MD 

Foundsliofv  Inc4 

SpohwaWA. 

a  MMndi  Bouctar/ 

BPH-e90123MM 

RMd(  8ffOhifl#t 

.WA. 

I.AkHBartLA.8 

2.  EducMhmal  QuMcaSona,  A.  B 

3.  Compnlh^  A,  a  C 

4.  UHkiMls,  A3«C 


2.  Pursuant  to  section  300(e)  of  the 
CommunkatioBS  Act  of  1934.  as 
amended,  die  above  ai^catioos  have  . 
been  designated  for  bearing  in  a 
consolidated  ptoceedfaig  mpan  the  issoee 
whose  headinjgs  are  set  forth  below.  The 
text  of  each  of  these  issaes  has  been 
standardiiadaad  is  set  forth  in  its 
entirety  under  the  corre^randing 
headtegs  at  51  Pit  19347,  May  29, 1966. 
The  letter  diowa  before  each  appUcanf  a 
name,  above,  is  used  below  to  signify 
whether  the  iasae  in  question  appUes  to 
that  particnlar  anihcanL 

3.  If  there  is  any  non-etandanyttd 
issoe  in  thia  proceeding,  the  fsffl  text  of 
the  issue  and  the  appBcants  to  wfakh  it 
applies  are  set  forth  in  an  appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  ttiis  procnerfing  is  available  for 
inspecttoB  and  copying  during  Docmal 
bushiess  hoars  in  the  FOC  Dockets 
Branch  (room  2314. 1019  M  Street  NW.. 
Washingtaa  DC  llw  complete  text  may 
also  be  pun^ased  from  the 
Commission's  dopHcatiBg  contractor. 
International  Transcription  Services, 


Fadetal  Regbter  /  Vol  sa.  No."  23  /  Monday.  Febmary  4.  1991  /  Notices 


4281 


Inc..  2100  M  Street.  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-^800). 
W.  In  Gey. 

AsBittaat  Chief.  Audio  Servioe$  Division. 
Maaa  Media  Bureau. 

Appendbc  (HoUy  HID.  Ffoiida) 

1.  To  detennine  wfaetlier  SonriM 
Management  Services,  Inc.  is  an  undiadosed 
party  to  the  application  of  I  (Sun  City). 

2.  To  detnrmina  whether  Fs  (Sun  Qty] 
organiiational  structure  is  a  aham. 

3.  To  determine,  from  die  evidence 
adduced  pursuant  to  lasuea  1  and  2  above, 
whether  I  (Sun  Qty)  possesses  the  basic 
qualifications  to  be  a  licensee  of  the  facilities 
•ought  herein. 

4.  To  determine  «<^ether  E  (Moibak)  falsely 
certified  to  its  financial  qualifications  in  (the 
Ada,  Ohio]  proceeding;  and  if  so,  whether  E 
(Morbak)  is  basically  qualified  to  be  a 
Commission  Licensee. 

5.  In  light  of  its  other  financial  obligations 
to  other  FM  applications,  whether  E  (Morbak) 
is  financially  qualified  to  be  a  Commission 
licensee,  and  if  not  whether  ito  Holly  HUl 
application  can  be  granted. 

Appendix  (Concord.  New  Hampshire) 

1.  To  detennine  whether  C  (NDC)  is  in 
compliance  with  the  provisions  of  47  CFR 
73Ji25. 

2.  To  detennine  v^ether  D  (KFL)  is  a 
qualified  educational  organization  proposing 
an  acceptable  educational  format  in 
compliance  with  48  CFR  73.503(a)  of  the 
Commission's  Rules. 

[FR  Doc.  91-2666  FUed  2-1-01;  8:45  am] 
wuNM  coot  sris-ei^ 


Martintvin*  Community  Worfcahop, 
Incn  at  ah  AppNcationa  for  Naw  FM 
Stallona 

1.  Tlie  Conmiission  has  before  it  the 
following  mutually  exclusive 
applications  for  5  new  FM  stations: 


Applcant,  ciiy/atala 


FleNa 


Ooctat 
Na 


ConvnunMy 

**'-  -J  -»-  -  -  ■  — . 
vTonisnop,  mc^ 

a  Vision 

ConwnunicaSons, 
Inc.;  Roanoka,  VA. 


BPED- 
860130MQ 


BPEO- 

eeoaoiME 


90-604 


Applcant  dtj/ftttt 

Rto  No* 

MM 

Doom 
Na 

ImMlmdhgand 

1.(8aea|ip«)db(), 

B, 
^FhwneMLB 
aaOTW- 

Eduoalonal,  A  J 
4.UMnwla,A,B 

A.  Columbia  Bbta 

BPED- 

60.407 

ColaO* 

860ei8ME 

n.iii  ■  liii  ■  1-  *' 

onMocaaony 

Company;  Monroe, 

NC 

a  VMngata  College; 

BPED- 

vwigaia,  nu. 

SSIIOSMA 

C.  InsplfaUonal 

BPED- 

eSIIOSMB 

Inc.;  Monrea,  NC 

laaua  haadbig  and 

1.  Air  Hazard.  C 

a  Oomparalive.  A, 

ac 

3.Contingenl 

Oomparalhm, 

A3.C 

4.  UWmato.  A.  a  C 

A.Lakaahora 

BPED- 

90-606 

CofiMfiuntolions, 

880406MK 

bio:  Qraan  Bay;  Wl. 

a  CatfWc  Dtoceaa 

BPED- 
690303MB 

olGraanBay 

(Wlaoonain);  Qreen 

Bay.WL 

SPED- 

Community  Radk), 

690224MA 

me:  Maedora  Wl. 

lamm  HemMnfi  end  ApQleanla 

1.  Comparailva  Nonoommarcial  Educational  FM. 

A,ac 

2.  Conttnganl  Comparailva  Noncommercial 
EducaUoniri  FM,  A.  B.  C 

3.  UWmaia.  A.  a  C 


IV 


A.  Dorsey  Eugana 

>laii—>  ■  11     '  «-  -»-  -  — 

AL 

B.  FM  Radto.  Inc.; 

BPH-690216MA 

BPH-690217MN 
ul*l  OvuZiTMM 

BPH-69021MA 
(Osmlsssd 

90-605 

Hartsala,AL 
&C«alyna 

AL 
D.  Dr.  Norma  J. 

AL 

tieue  heedhff  end 

1.  Comparallws,  A- 

C 
ZUMmala.A-C 

A.  Tliomes^  Rualc; 

Nortfi  IMa  Rode, 

AR 
a  UMa  Rock  Radtak 

Inc.^  Noftt)  LJdto 

Roct(.Aa 


BPH-a90aOMA 


90402 


Awloanl.  eNy/aMe 

FlaNa 

MM 

Na 

C  Nortti  una  Rock 
Hoaooaaang,  uo; 

AR 

leeue  heedbiQ  end 
epptoente 
1.  ComparaUve,  A- 

C 
ZUIimeto,A^ 

oWi*"BwiZ09Mo 

2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington  DC  ilie  compete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Ina,  2100  M  Stivet  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Ian  Gay, 

Aaeittant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

APPENDK  (MartinsviUe,  VA) 

Additional  Issue  Paragraph 

1.  To  detennine  whether  B  (Vision)  is  a 
qualified  educational  organization  as 
required  by  47  CFR  73.509(a). 
(FR  Doc.  91-2567  Filed  2-1-81;  8:45  am] 
■auNQ  0001  sns-SHi 


FEDERAL  MARmME  COMMISSION 

Port  Of  Longvlaw/YaBowatona  Salaa 
bompanyi  at  wn  AQraamamiai  maa 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act  19ia  and  section  5  of 
the  Shipphig  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
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Washiagton,  DC  Office  of  th«  Federal 
Matitiine  Commission,  1100  L  Street, 
^fW.,  room  1022a  Interetted  partiee  aiay 
submit  protests  or  ooiamants  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  WasiiiBglon,  DC 
20673,  within  10  days  after  the  date  of 
the  Federal  Register  in  whidi  thia  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
S  SeaeoZ  and/or  572.603  of  title  46  of  &e 
Coda  at  Federal  Regulations.  Interetted 
persons  should  consult  this  section 
before  conmnmicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shafl,  at 
the  same  time,  deliver  a  copy  of  that 
docament  to  the  person  filing  the 
agreement  at  me  address  shown  below. 

Agreement  Noj  224-200470. 

TJtle:  Port  of  Longview/Yellowstone 
Sales  Company  Terminal  Agreement. 

Parties: 

Port  of  Longview  (Port). 

Yellowstone  Sales  Company  (YSC). 

Filing  Party:  TJ&L  Perlman.  Attomey 
for  Port  of  Longview,  Fort  k  Schlefer, 
1401  New  York  Avenne,  NW., 
Waahington.  DC  20005. 

Synopsis:  The  Agreement  grants  YSC 
certain  preferential  use  of  the  Port's 
Bulk  Handling  Facility  at  Longview, 
Waahit^nn.  YSC  wiD  pay  $78360  phis 
certain  charges  for  its  use  <k  the  facility. 
The  Agreement's  initial  term  expires 
October  31, 1991  and  the  Agreement 
provides  for  10  successive  1-year 
renewal  options  thereafter. 

Dated:  lemiuy  ai  lan. 

By  Order  of  the  Federal  Maritiine 


Joeeph  C  Poikins. 

Secretary. 

[FR  DOc  91-2474  Filed  2-1-91:  ft45  amj 


OcMnFraIgM 

Rvvocattfl 

Inc^vtaL 


OaMgiHotanACa, 


Notice  ia  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  punuant 
to  section  19  of  the  Shipping  Act  of  1964 
(46  U.S.C  app.  1718)  and  the  regulations 
of  the  CommissioQ  pertainhig  to  the 
licenaing  of  ocean  freight  forwarders,  46 
CFR  part  510. 

Licease  aumber:  733 

Name:  Gehrig,  Hobaa  *  CoiBpany.  bic 

Address:  One  WorU  Tnde  Center,  Sutle 

1817,  New  York.  NY  10M> 
Aite  iwodked!:  December  5, 1900 


Reason:  Failed  to  furnish  a  valid  surety 

bond 
License  number  1031 
Name:  Mario  Merjech  dba  Merjech  k 

Co. 
Address:  P.O.  Box  561711.  Miami,  FL 

33256 
Date  revoked:  December  13. 1990 
Reason:  Surrendered  Ubenae  voluntarily 
License  number  2966 
Name:  General  Traffic  Systems.  Inc. 
Address:  175-01  Rockaway  Blvd.. 

Jamaica,  NY  11434 
Date  revoked:  December  17, 1990 
Reason:  Surrendered  license  volmitarily 
License  number  1667R 
Name:  Newman,  Wilson  ft  Co.,  bic. 
Address:  P.O.  Box  30419,  Portland.  OR 

97230 
Date  revoked:  December  16, 1990 
Reason:  Surrendered  license  voluntarily 
License  number  2821 
Name:  Maria  A.  White  dba  A-1 

Forwarding  Company 
Address:  P.O.  Box  60131  AMF.  Houston. 

TX  77205 
Date  revoked:  December  19, 1990 
Reason:  Surrendered  license  voluntarily 
License  number  2216 
Name:  Beam  Forwarding,  Incorporated 
Address:  1127  Mannheim  Road,  Suite 

216.  Westchester,  IL  60154 
Date  revoked:  December  26, 1990 
Reason:  Surrendered  license  voluntarily 
License  number  2199 
Name:  GSC  Shipping  Corporation 
Address:  One  Ei^ewater  Plaza,  Staten 

Island,  NY  10305 
Date  revoked:  December  26. 1990 
Reason:  Surrendered  license  vohmtarily 
License  number  2XXS7 
Name:  Livingston  IntemationaL  Ina 
Address:  1101  Ellis  Avenue,  BensonviDe, 

IL  60106 
Date  revoked:  December  28. 1990 
Reason:  Surrendered  license  voluntarily 
License  number  3323 
Name:  C  ft  Y  International.  Inc. 
Address:  Columbia  Center,  701 5di 

Avenue,  suite  3488.  Seattle.  WA  98104 
Date  revoked:  January  1. 1991 
Reason:  Surrendered  license  voluntarily 
License  number  3253 
Name:  International  Commerce  and 

Transportation.  Inc. 
Address:  2215  Harbor  Blvd.,  Houston, 

TX  77020 
Date  revoked:  January  3. 1901 
Reason-  Failed  to  furnish  a  valid  surety 

bond. 
License  number  144aR 
Name:  Richard  Diaz  dba  CA.  Mar 

Freight  Forwarding 
Address:  10380  S.W.  97th  Street  Miami, 

FL  33176 
Date  revoked:  January  3, 1991 


Reason:  Failed  to  famish  a  vahd  surety 
bond 

Bryant  L.  VanBtakla, 

Acting  Director,  Bureau  of  Domestic 

Regulation, 

[FR  Doc.  ei-M7SPHed  2-l-«l;  MSam) 
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[Petition  No.  rt-91I 

Non>VMMl4pcr>iinQ  ConMBon 
vWTwr  BonoBig  tiMfUBMnaim; 
PatWofi  fof  Tcnipomy  EMMpllon; 
Nctica 

Notice  is  hereby  given  that  the  British 
IntematioDal  Freight  Association,  the 
Committee  of  Geraaan  Seaport 
Forwarders  within  the  Bundesverband 
Spedition  ft  Lagerei  EV.,  the  Federal 
Francaise  Des  Organisateurs 
Commisakmaires  de  Transport  and 
Ocean  Linka  International,  USA,  Inc. 
(collectively  "Petitionera"]  have  applied 
for  an  exemption  punuant  to  section  16 
of  the  Shipping  Act  of  1964. 46  U.S.Q 
app.  1715.  Specifically,  petitioners  seek 
an  order  from  the  Federal  Maritime 
Conunission  exempting  non-vessel 
operating  common  carrien  ("NVOCCs") 
from  the  requirements  of  the  Non- 
Vessel-Operating  Common  Carrier 
Amendments  of  1990,  Public  Law  No. 
101-595,  section  710  for  a  period  (rf  60 
days  from  the  law's  Febniary  14. 1991. 
effective  date. 

In  addition  to  commenting  on 
Petitionera'  request  for  exemption, 
interested  pereons  are  also  requested  to 
address:  (1)  Whether  the  Conunission 
should  grant  a  60  day  exenq>tion  solely 
from  the  banding  requirements  of 
section  710  of  Public  Law  No.  101-585 
because  that  appeara  to  be  the  cause  of 
the  only  immediate  problem:'  and  (2) 
whether  the  Commission  should  pant  a 
60  day  exemption  &t>m  all  the 
requirements  of  section  710  of  Pubic 
Law  No.  101-595  given  the  possible 
linkage  between  the  requirements 
imposed  on  NVOCCs  and  those  imposed 
on  common  carriers. 

Responses  shall  be  submitted  no  later 
than  February  11, 1991.  The  abbreviated 
response  period  ia  necessary  to  enable 
the  Commission  to  act  on  the  petition  or 
the  alternative  exemptions  proposed 
prior  to  the  February  14, 1991.  effective 
date.  Responses  shall  be  directed  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573- 
0001  in  an  original  and  15  copies.  For 
purposes  of  this  matter,  the  provisions  of 


>  In  thii  comwctiaa  the  CommiMion  ha»  alto  . 
received  commenU  advUing  of  difflculUee 
experienced  t>y  U.&  baaed  NVOCCa  In  obuimng  a 
bond  by  the  ttattttory  deadline. 


Wmiaml  tta^am  /  VaL  «.  Nau  a»  /  MoiAy.  fttwMjy  4. 1191  / 


46CFS  £02.114  pectaiaiiie  to  fiki^  hy 
""^  TT  ¥y  imnim  AM  hit  JMnyHfahlit 
Filina  ihdl  aaaa  pi^kaJly  lajyd  ¥iUt 
the  Office  of  the  Secretary.  °— t'^^'t 
shall  also  be  served  on  Richard  D. 
Gluck,  Bdbina.  Kaptem,  MttterftCansi. 
1220  NfaMtaenlh  Street,  NW,.  Salte  Tia 
Wasfategtoii.  DC  20096-2406. 
IseairiiCMktag, 

[FR  Doc  91-2897  Piled  2-1-81;  8:45  am) 
ioooitn»4i.ai 


United  fiiatea  mantels  te  the  U:& 


In  th*  UnttMl  ttHio/mCTratf* 

AOCNCV:  Federal  Maritime  Commiasioa. 
ACTMMe  Netkx. 


r.  The  Federal  Maritime 
Commission  advises  the  public  that  it 
has  ordered  certain  ocean  carriers  in  (he 
United  States/People^s  Repubfic  of 
China  trade  to  report  to  the  Coauiussion, 
pursuant  to  sectioa  10002(^  of  (he 
Fareigil  Shippii^  I^actices  Act  of  1A88. 
section  15  of  the  Shipping  Act  of  1964. 
and  section  19(6)  of  tiie  Merchant 
Marine  Act  1920,  on  whether  and  how 
laws  and  practices  of  the  People's 
Repubfic  of  CUna  result  in  tbe  existence 
of  unfavorable  or  adverse  conditions 
affecting  the  operations  of  U.S.-flag 
carrien.  The  Commission  now  also 
lobdts  commeBts  fnm  other  iiit««sted 
penons  who  may  be  able  to  provide 
information  relevant  to  ftia  iesue.  The 
information  ia  aooght  to  peovide  the 
C^nmiiaaiaB  a  ba^  for  detenaUng 
whether  to  initiate  an  iavealigirtian 
under  section  10002(c)  of  the  Foreign 
onippnig  iTHcixcc*  agc  oi  xoOd  or  svcuon 
ig(l](b)  of  the  MeKhant  Marine  Act 
1920. 

OATIS:  Comments  due  April  1. 1991. 
aoohessu:  CoBBeota  (erigfaul  Mid 
fifteen  (16)  copies)  to:  Joseph  C  Polldi^ 
secFetaiy,  PeoenI  naarttbne 
Comnission,  1100  L  Street  NW., 
Washington,  DC  (202)  523-6725. 


Robert  D.  Bouigoia,  Geinenl  CouiMeL 
Federal  MaritisM  CoBuniaaioB.  1100  L 
Street  NW..  Washington,  DC  r^aSTa. 
(202)  523-674a 


imOKSactiQa 

10Q0e(fa9  of  the  FoKicB  Shippi^ 
Practices  Act  of  1866  (TSI^A").  46  IL&C 
App.  I7i6a(b),aulkatig»  and  dkocta  the 
Federal  Maiitiaw  CsaMiiiiiilea 
("CoamiaaioB!")  to  iaves^ate  whether 
any  laws,  rules,  regulations,  policies,  or 
practioaa  of  laseiffD  gavanaenlB  seeidt 
in  the  wiataaoe  of  cnnditisiia  thrt 
adMeesaly  «8aot  the  opeaattona  of 


net  oidat  far  fMaifB  eaiii«»  of  Aai 
country  in  the  Uoiled  fitatea.  Seotka 
19(l)|b)atlhaHHnhsollisriei  Act 

aae  ("laao  Act").  kL  I  an(i](b). 

authoriaaa  and  directa  he  rnmiaiaiiiin 
to  make  ndea  and  legukilbBa  to  ad^ 
or  meet  genetal  or  special  ooodHiona 
unfavMable  to  shifipiHg  in  the  fuegiB 
trade  arising  from  ionign  laws,  raks  or 
w^latkwa.  Section  lM02(d}  of  the 
FSPA  empowera  the  Commission  to 
require  any  peraon,  includiag  ocean 
common  carriers,  to  respond  to 
information  requests  which  (he 
Commiasion  considera  necessary  or 
appropriate  to  further  the  objectives  of 
that  statute.  SimHariy.  section  15  of  the 
Shipping  Act  of  1864.  id  part  1714  ('^984 
Act"),  authorizes  tiie  Commission  to 
require  common  carrien  to  ffle  special 
reports  pertaining  to  'me  business  of 
those  common  carriers,  and  setitiuu  18(6) 
of  Aa  1880  Act  M.  f  89ii(8},  a«fterizes 
the  Conraiaeion  to  require  any  penon, 
iaduding  any  cemnon  carrier,  to  file 
with  the  Commission  information  v^di 
the  Commission  ootisidtis  necaaaary  or 
appropriate. 

The  CoBumsnen  has  aoooMfoi^ 
diiiiiliiil  III  mm  iiimwiiiii  i  iiiiliiisfliim  il 
under  the  laws  of  United  States  emi  fte 
People's  Rapofaik  of  CUna  fl9Cn  and 
engaged  fa  the  US.-FIIC  trade  ("Trade") 
to  report  on  ^e  exiatence  and  effect  of 
doing-business  restrictions  and 
practices  of  die  PRC  on  Ae  Trade.  These 
iesuaa  were  addraaaed  by  caniecs  in 
thefr  MQxmsea  to  Ae  CoBwaisaion's 
April  1087  (xder  panuanl  to  aedioB  15 
of  the  1864  Aot  on  Ae  aafciect  of  PIC 
restrictive  proctieea  in  the  l^ade.  Whtb 
subsequent  intergovenuBOBtal 
n^y^tii^^^nf  sesulted  in  afpyyp^^i^ 
intended  to  eaae  or  abolish  the  {ffactices 
complained  ot  il  appeara  that  ^se 
commitments  may  not  have  been  met 
nor  die  issues  re«)lvad.  The  January  10, 
1991,  letter  from  Maritime  Administrator 
Warren  G.  Leback  to  Commission 
Chairman  Chrisopber  L.  Koch,  reporting 
on  the  December  3-4. 1990,  maritime 
consultations  with  the  PRC.  reflects  (hat 
(he  restrictive  practices  in  issue  are 
continuiog  and  tiiat  a  resolution  does 
not  appear  imminent  Ittxe  Commission 
has  accorfti^y  reqaired  U.S.-flag 
carrien  American  President  Lines.  Ltd., 
and  See-Land  Service.  Inc.  ("U.S. 
Carrien"),  and  PRC-flag  carrien  CMne 
Ocean  Shipping  Co.  ("CQSCO")  and 
China  National  Foreign  Trade 
Transportation  Corporation 
("SINOIKANSn  to  report  on  die  status 
of  the  following  issues: 


IMII 

Hie  Coomiission  Is  concerned  ftat 
U.S.  Carrien'  bnndi  offices  In  the  FKC 
are  apparently  predaded  from 
condDcting  normal  basic  barinesa 
activities.  These  include  such  fnncticms 
as  acceptance  of  bookings  of  fceight 
Aiectly  from  diii^ers;  authentkation  or 
issuance  of  bills  of  lading;  solicitation  of 
shippen  for  direct  tendering  of  freight; 
direct  collection  of  ocean  frei^  and 
charges:  remittance  of  funds;  and 
andflary  services  such  as  freight 
forwarding  and  direct  contracting  of 
container  yard  and  container  frei^t 
station  operation,  trucking  and 
warehousing.  It  appears  ftat  agencies  of 
the  PRC  induding  SINOTRANS.  control 
or  perfonn  these  activities  for  the  U.S. 
Carrien,  although  not  for  PRC  carrien, 
and  that  COSCO  and  SINOTRANS 
suffer  no  sudi  restrictions  en  (heir 
offices  in  the  United  States. 


MARAD  rqrarts  that  die  FRC 
effiectively  contn^  the  levds  of  nan- 
fKC  cairien'  tarlffa,  and  diat  audi 
carrien,  induding  U.S.  Carrien,  are 
thereby  prevented  from  assessing  the 
rates  contained  in  their  lawfd 
Comniission-fBed  tariffs  for  (he  Ttade. 

S.PWt  Sendee  laaMB 

It  is  reported  that  U.Si  (Carrien  are 
preduded  from  selecting,  pnrdtasing. 
owning  and  operating  dadtside  fadhties 
and  container  handling  i 
from  providing  or  controlling  te 
operationa  and  pert  servioea  ia  the  FBC 
Charges  for  dired  calls  atHlC ports  by 
U.S.  Carrie  feedenhips  have  also  been 
alleged  to  be  exorbitant  and/or 
discriminatory. 

4.  Intennodal  and  Related  Services 


U.S.  Camsn  asa  al^gedly  paaduded 
from  owning  qt  operatic  traddBg 
services  for  their  own  containen  for 
inteiawdal  trenapert  or  inland 
coBtaineryard  aad  cont^ner  frei^t 
station  tarminsts,  or  selated 
warebeuaing  activittes,  aad  from 
peovidiBg  aervioeaaa  a  deckakle  agncy. 
intfaePKC 

5.  "Doing  hnafaieaa"  casts 

it  ia  alao  seportod  theft  US.  Csrrien 
are  aaseaeed  vaiioaa  charges  by  the  FRC 
in  the  course  of  their  operaitoaa  whidI 
are  exoriiitantly  high  ordjarrimioalerily 
assessed  vis^-vis  00600. 

The  named  U.S.  and  PRC  Cafriera 
have  bean  diaactod  to  eomsBont  OB  each 
of  thaea  laaBea,  and  en  any  ailiWtiiiwal 
candHtoBS  in  the  lYada  not  eBuieratad, 
indudl^  eOseta  by  US.  Carrien  to 
obtala  panaiaaioa  to  perform  these 
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MfvtoM  or  fioKtioiM  or  to  ooRwst  ttio 
•llagwl  (WwjimliMtaty  oondltioBt.  and 
tho  FRC  mpooMc  to  tudi  oCForts;  tho 
existanoo  and  aOBCt  of  any 
dtedvantaf*  or  athrarrity  sufferad  by 
U^  Caniara  iMtdttng  from  aaid  FRC 
practicaa  and  poUciaa;  and  the  axittence 
of  or  lade  of  any  oomparabla  rastrictions 
on  COSOO  or  other  FRC  carrier*  in  the 
United  Statea  and  die  FRC  The 
Commiaeion  has  alao  directly  •elicited 
infDrmation  and  reports  of  further 
relevant  FRC-U&  cooununications  from 
the  US.  Department  of  Transportation 
and  Department  of  State. 

By  this  Notice,  the  Commission  invites 
all  other  interested  parties  to  file 
infbnnatioa.  views  and  comments  with 
respect  to  poadble  adverse  or 
uufa.oiable  conditions  created  by 
practices  and  policies  of  the  FRC. 
Infonnation  received  in  response  to  this 
Notice  and  the  accompanying  JDrder  will 
be  used  to  fonn  the  basis  for  a 
determination  whethn  further  action, 
including  the  initiation  of  a  formal 
investigation  under  section  10002(c)  of 
the  FSPA.  or  a  proceeding  under  section 
19(l)(b)  of  the  1920  Act  may  be 
warranted.  Any  interested  party  may 
submit  sodi  information,  views  or 
comments  on  or  before  April  1. 1991,  by 
addressing  diem  to  the  Secretary, 
Federal  Maritime  Commission.  1100  L 
Street.  NW..  Washington.  IK:  20573,  in 
an  original  and  fifteen  (15)  copies. 

Qjr  the  Cominiaakm. 
fassvhCPdU^ 
Secntary. 
(FR  Doc  91-M7e  FUed  2-1-91: 8c45  am) 


FEOCRAL  RESERVE  SYSTEM 


ConiRMnNy  FkMncW  Hokflng  Corp.,  •! 
ai;  FornwHy  olt  AcqulrtMoito  br,  and 
iMfQwsof  Bmk  HoMbiQ  CofnpwiiM 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
1 225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
hold^  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)^ 

Each  applioition  is  available  for 
immediate  inapection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
prooeaaing,  it  will  also  be  available  for 
in^Mctioo  at  the  offices  oi  die  Board  of 
Governors.  Intarestad  persons  may 
express  their  views  in  writing  to  the 


Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  indude  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  offset  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  commento 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
22.1901. 


QoofM  D.  rfnicMflW-  Jr J  Qimmm  In 

iMBMitoorr 


A.  Fodaial  Reeerva  Bank  of 
FfaUadalpUa  (Thomas  K.  Desch.  Vice 
President)  100  Nortii  Btii  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Conununity  Financial  Holding 
Corp.,  Westmont,  New  Jersey;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  die  voting 
shares  of  Community  National  Buik  of 
New  Jersey:  Westmont  New  Jersey. 

B.  Fedeial  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr..  Vice  President) 
701  East  Byrd  Street  Richmond,  Viig^iia 
23281: 

1.  National  Banc  of  Commerce 
Company,  Charleston,  West  Virginia;  to 
acquire  100  percent  of  the  voting  shares 
of  Lavalette  State  Bank.  Lavalette.  West 
Virginia. 

C  Federal  Reaarve  Bank  of  Chicago 
(David  S.  Ostein,  Vice  President)  230 
South  LaSalle  Street  Chicago.  Illinois 

eoeoo: 

1.  Oakland  Financial  Servicee.  Inc., 
Oakland.  Iowa;  to  acquire  20.96  percent 
of  the  voting  shares  of  Otoe  County 
Bancorporation.  Inc.,  Lincoln.  Nebraska, 
and  thereby  indirectiy  acquire  Otoe 
County  Bank  and  Trust  Company. 
Lincoln,  Nebraska. 

2.  Southwest  Company,  Sidney,  Iowa; 
to  acquire  20.95  percent  of  the  voting 
shares  of  Otoe  County  Bancorporation. 
Inc.,  Lincoln.  Nebraska,  and  thereby 
indirectiy  acquire  Otoe  County  Bank 
and  Trust  Company,  Lincoln.  Nebraska. 

D.  Federal  Resarva  Bank  of  St  Loids 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street  St  Louis,  Missouri  63166: 

1.  United  Community  Bancorp.  Inc., 
Greenfield.  Illinois:  to  acquire  100 
percent  of  the  voting  shares  of  Peoples 
State  Bank  of  Gillespie.  Gillespie, 
Illinois. 

Board  of  Govemon  of  the  Federal  Reserve 
Syatem.  lenuary  28, 190L 

|«Biill«r  }.  JohnsoB, 

Associate  Secretary  of  the  Board. 

(FR  Doc  91-2818  FUed  2-l-«l;  &45  am] 

looaaoisevs 


The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U&C  1817(j))  and 
i  225.41  of  die  Board's  Regulation  Y  (12 
CFR  22541)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  die  Act  (12  U.S.C. 
1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Fnleral  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Commenta  must  be 
received  not  later  than  February  18, 
1991. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
Soutii  Akard  Stieet  Dallas,  Texas  75222: 

1.  George  D.  Francklow,  Jr.,  Houston, 
Texas;  to  acquire  an  additional  4.0 
percent  (totalling  12.25  percent)  of  the 
voting  shares  of  Guardian  Bancshares, 
Inc.,  Houston.  Texas,  and  thereby 
indirectiy  acquire  Guardian  Bank  of 
Houston.  Houston,  Texas. 

Board  of  Covemora  of  tlie  Federal  Reserve 
System.  January  29, 19B1. 
jannifar ).  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-2519  Filed  M-91: 8:45  am] 
MLLsn  coot  •nsei.r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Contors  for  DImmo  Control 


23rdNMoniri 
Hoilth  Co( 
StatttttCK 


Moolino  of  tho  PubHc 
on  nowiiuaono 


The  National  Center  for  Health     - 
Statistics  (NCHS)  of  the  Centers  for 
Disease  Control,  announces  the 
following  meeting: 

Name:  23rd  National  Meeting  of  the  Public 
Health  Conference  on  Records  and  Statistics. 

Time  and  Date:  8  a.m.-8  pjn.,  July  15-18. 
1901, 9  ajn.-9  p.m..  July  17. 1981. 

Place:  Mayfiovver  Hotel  1127  Connecticut 
Avenue,  NW.,  Washington.  DC  20088; 

Status:  Open  to  the  public  limited  only  by 
the  space  available. 

Preregistration  is  recommended: 
however,  there  is  no  registration  f^. 
Information  regarding  registration  may 
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be  obtained  from  the  contact  poraoa 
listed  bdow. 


Patpose:  Ttm  (hcaie.  "The  MSQk  A  OsEade 
of  Decisions  for  Vital  and  HealA  Statistics," 
will  focus  on  the  interaction  between  the 
Nation's  health  agenda  for  the  coming  decade 
and  the  nesMi  statistics  lirat  wiR  be  needed 
to  plea  and  nMaMor  yiMic  heahii  pregiaaw. 

Mattea  to  be  Dimnasd:  PaMic  heahh 
issaoi  opvsted  wiM  l>e  data  systems  for  tlw 
Nation's  health  agenda,  assessment  ef 
community  health,  and  new  concepts  for  the 
decade  af  the  19811s.  A  broad  spectram  ef 
cuneot  and  future  public  health  OMicenM  will 
be  covered. 

Contact  Person  for  More  Information: 
Substantive  program  and  regJstiBtiow 
information  for  the  meeting  may  -be  abtainad 
from  Nancy  G.  Hamilton,  I>ublic  Health 
Conference  on  Records  and  Statistics.  Office 
of  PlMsriag  aad  Bxteamwal  nregraras,  NCHS, 
room  1100, 6525  Belcrest  Road.  HyBttavflle, 
MD  20782,  telephone  301/436-7122  or  FTS 
436-7122. 

Dated:  January  28, 1991. 
ElvinHilyer, 

Associate  Director  for  PoHey  Coordination, 
Centers  for  Disease  Control 
[FR  Doc.  91-2516  Filed  2-1-01;  8:45  am] 
■HJJNO  coos  41t»-1S-M 


Food  and  Drug  Adniniatralion 
[Docket  No.  91F-0002] 

MiNlkon  A  Co.;  FUlm  of  FoMt  Addltfvo 
Potition 

AOENCT:  Food  end  Dmg  Admfaiistration, 
HHSw 


ACnoM:  Notice. 


suMMMir.  Ihe  Food  and  Dn« 

Administration  (FDA)  is  announciag 
that  Milliken  &  Co.  has  filed  a  p^ition 
proposing  that  (he  food  additive 
regulations  be  amended  to  provide  for 
the  safe  expanded  use  of  dibenzjdidene 
sorbitol  as  a  clarifying  agent  fbr  olefin 
poJywois  intended  for  use  hi  contact 
with  food. 


Sandea  L  Vamer,  Center  far  Food 
Safety  and  AppUed  Nutoition  (WF-Sas). 
Food  and  Dnig  AdniBiadntton.  200  C  9L 
SW„  Washington.  DC  20204.  S02-4Z2- 
5690. 

•upPLnuMTAiiv  WFomiAnoie  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (section  4aa(b)(S)  (21  U.&C 
348(bl(^  notke  is^pven  that  hfflliken 
&  Co.,  P.O.  Box  1927  M-40a 
Spartanburg,  SC  29304.  has  ffled  a 
petition  (FAP 1B4241J  proposing  (hat  Ihe 
food  additive  regaiatiana  be  aMniirtwl  in 
8  17a3295  Clarifying  agents  for 
polymers  (21  CFR  178.3295)  to  provide 
for  the  safe  expanded  use  ef 
dibentyltdeBe  aorhital  as  ■  dadfying 
agent  for  olefin  polymers,  coiqplymg 


with  aotriea  U,  4.1,  and  3.2of 

§  177.1580(0}  (21  cm  t77.vaa^% 

uOeBded  far  use  in  centeot  witii  load. 

The  potential  enMioBBiental  impact  of 
this  aotien  ia  being  reviewed.  If  die 
ageacsr  fiada  that  «n  envueameBtel 
inipaal  atatemeal  is  net  seqoired  and 
tUs  petitton  sesuHa  in«  KgulatieB.  Ihe 
notice  of  availability  of  the  agcnqr's 
finding  «f  K>  aignifieant  impact  aad  the 
nidrnrr  lajiporliiig  thnt  flmhig  will  U 
pubUshed  with  the  regulatian  in  dK 
Fedsaal  Bagblar  in  accesdance  with  21 
CBl25.4e(c). 

Dated:  January  88, 1991. 

Fred  R.  Shank. 

Director,  Ceater  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Dec.  81-2S25  Hied  3-1-91: 8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-964-4230-15,  F-14877-B,  F-14877-C] 

Alaaka  Natfva  Claina  Solaction: 
Publication 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  iseae 
conveyance  imder  the  provisions  of 
sectnm  t4r(a)  of  tiie  AIo^  Native 
Claims  SetUement  Act  of  December  18, 
1971.  U  U.S.C  1801.  leil(a).  wtU  be 
issued  to  NANA  Regional  Corporation. 
Inc.,  successor  in  interest  to 
Koovukmeut  Incorporated  (also  known 
as  Koovukmetit  Incocporation]  for 
approximately  3.287  acres.  The  lands 
involved  are  in  die  vicinity  of  Kobuk, 
Alaska  wifliin  Tps.  20  N.,  Rs.  0  and  tl  E.. 
Kateel  River  Meridian,  AJaska. 

A  notice  of  the  decision  will  be 
published  «noe  a  week,  for  four  (4) 
consecutive  nveelts.  in  (he  Tundra 
Times*.  Copies  of  ftre  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  (rf  the  Boreea  of  Land 
Management,  ZcZ  iVost  Seven tb  Avenue, 
#13,  Aadierage,  Alaska  99513-7399 
((9071 271-6989). 

Any  party  claiming  a  property  interest 
wfaii^  is  adversely  afFected  by  die 
decision,  an  agency  of  the  Federal 
govemment  or  sagfanal  cozporafian, 
shall  have  until  March  6, 1991,  to  file  an 
appeaL  Ho«vaver.  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receqtt  to  file  ao 
SKwaL  Appealaauiat  be  filed  in  the 
Baieau  of  Land  ManaBemeBt  at  the 
address  identified  above,  where  the 
requirements  for  BHiDg  an  appeal  may  be 
okCaiaadL  Parties  who  da  not  file  an 
appeal  in  arrnrdaaca  with  Ibe 


reqaiMBantsafACatlpaiKaabpart 

E,  shall  be  deemed  to  have  waived  their 

righto. 

Carolyn  A.  Bailey, 

Lead,  Land  Law  Examiner,  Branch  ofDoyon/ 

Northwest  At^itdieotion. 

[m  Odc.  91-2534  nied  8-1-ai;  8:48  am] 


[ES-a90-ai-4180-t4-44tA;  KYE»48a841 

na^oaai  for  PodNc  Cofiiiiiairt  on  ftflr 
Market  VAie,  Maxhnum  Economic 
Recovery  and  ttte  Environmental 


KYES43SM 


AOCNCy:  Bureau  of  Land  Manageni^it. 
Interior . 

AcnoH:  Notice  of  PobBc  Hearing  and 
Conflnent  Peiiod. 

•OMBHWV:  The  Bufcaa  of  Land 
Management  requests  public  comments 
on  the  Sair  maritet  vahie,  maxinma 
econenic  recovery  and  the 
eovisonmeatal  aeaessment  of  eertaja 
coal  ces4XBt»s  it  prapoaes  to  ofier  for 
competitive  lease  sale.  The  lands 
included  in  Emeiiency  Coal  Lease 
Application  ICYES  43034  aie  located  ia 
Henderson  Couaty  (oB  the  old  C^np 
'Breckinridge  nulilary  base).  Kentucky 
and  are  mace  partieulari^  described  aa 
follows: 


Lying  Mwal  of  VAMelick  Road  «od  Between 
)afan  Tapp  Bavi  and  Mi^and  Crwfc  and 
t>eingthcaBethaaatpartian  of  Tract  7-A 
more  particularly  described  as  foUowK 
Beginniqg  at  an  isaa  yiB  (set)  ia  tia  ceoteriiBe 
of  John  Tapp  Aoad.  the  migiBal  point  oftUed 
-r'  OP  Ca^arwnkinridy  Swrface  Tract  Ne. 
9  and  Minaial  ThKt  No.  7-A,  «riih  BMP 
coocdinaflesof  N  487.474J70— E 
1.427^091829;  theaae  laaviag  \dtex  Tapp 
Road  with  the  mineraJ  diviaioa  line  of  Tract 
No.  7-A  and  Tract  Na  8  south  2,414,58  feet  to 
an  ifon  pin  (aelX  the  original  mineral  comer 
called  "O":  thence  con  timing  with  Tiacta  No. 
7-A  aad  Na  8  west  (passing  aa  iran  pin  set 
on  the  east  baak  of  Highland  Creek  at 
3,907.44  faat}  3.962.44  feet  to  a  point  in 
Hi^iland  Creek  in  the  Union  and  Henderaon 
County  line;  fiience  leaving  Highland  Creek 
N  44  d^res  2574*  E  [pasting  an  inn  pia  aet 
on  (he  eait  bank  of  Highland  Cre^  at  55D0 
feet)  4,SS7M  feet  to  an  iron  pin  (set]  on  the 
ceoterfine  of  John  Tapp  Road;  thence  with  the 
centertine  of  John  Tapp  Road  and  (he 
northern  boundary  of  Mineral  Tract  No.  7-A 
S  59  degrees  STDT  E  1,151.05  feet  to  the  point 
of  lieginning.  Containing  approximatefy  IS7 
acres  in  wnch  fte  Federal  Govenunent  owns 
lOOX  Of  flie  miner  SI  estate. 

The  range  af  faali^  af  the  coal  widnn 
the  pcapoaed  leaae  ia  as  foUosw: 
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The  pobUc  is  invited  (o  submit  written 
comments  on  die  fair  maricet  value  and 
the  mairimniti  economic  recovery  of  the 
tract  In  addition,  notice  is  also  given 
tliat  a  public  hearing  will  be  held  on 
March  6. 1901  on  the  environmental 
assessment  the  prqposed  sale,  the  fair 
mariiet  value,  and  ^  maximum 
economic  reoovety  of  the  proposed  lease 
tracts. 

DATn:  Written  comments  must  be 
received  on  or  before  March  5, 1991. 
AOONmn:  The  public  hearing  will  be 
held  on  March  8, 1991  at  the  Days  Inn. 
2044  U.S.  41  North.  Henderson, 
Kentucky  42420  at  3:30  pjn.  in  the 
Henderson  Room. 


inON  COMTACR 
For  more  oompleta  data  on  this  tract 
please  contact  Peari  Flaver  Tillman  at 
(703)  401-1468  or  Ian  Senio  at  (703)  461- 
1445,  at  the  Eastern  States  Office, 
Bureau  of  Land  Management  350  South 
Pickett  Street  Alexandria,  Virginia 
22304. 


run  ■PowiATioN.  In 
accordance  with  the  Federal  coal 
management  regulations  43  CFR  parts 
3422  and  342S,  not  less  than  30  days 
prior  to  the  publicadon  of  a  notice  of 
sale,  the  Secretary  shall  solicit  public 
comments  on  fair  market  value 
appraisal  and  maiHiniiin  economic 
recovery  and  tm  factors  that  may  a£fect 
these  two  detenninations.  Proprietary 
data  marked  as  confidential  may  be 
submitted  to  the  Bureau  of  Land 
Management  Eastern  States  Office,  at 
the  above  address,  in  response  to  this 
solicitation  of  public  comments.  Data  so 
marked  shall  be  treated  in  accordance 
with  the  laws  and  regulations  governing 
confidentiality  of  sooi  information.  A 
copy  of  the  comments  submitted  by  the 
public  on  fair  market  value  and 
maximum  economic  recovery,  except 
those  portions  identified  as  proprietary 
by  the  author  and  meeting  exemptions 
stated  in  the  freedom  of  Information 
Act  will  be  available  for  public 
inspection  at  die  Bureau  of  Land 
Management  Eastern  States  Office,  at 


the  above  address,  during  regular 
business  hours  (7tt)  a  jn.  to  SdOO  p  jn.) 
Monday  diroogfi  Friday,  except  Fedoal 
holidays.  Comments  should  be  sent  to 
the  Biueau  of  Land  Management 
Eastern  States  Office,  at  the  above 
address,  and  should  address,  but  not 
necessarily  be  limited  to  the  following 
infbrmadon: 

1.  The  method  of  mining  to  be 
employed  in  order  to  obtain  maximum 
economic  recovery  of  the  coal; 

Z  The  impact  that  mining  the  coal  in 
the  proposed  leasehold  may  have  on  the 
area,  including,  but  not  limited  to, 
impacts  on  the  environment  and 

3.  Methods  of  determining  the  fair 
maricet  value  of  the  coal  to  be  offered. 

The  coal  characteristics  given  above 
may  or  may  not  change  as  a  result  of 
comments  received  from  the  public  and 
changes  in  maricet  conditions  that  occur 
between  now  and  the  time  at  which 
final  economic  evaluations  are 
completed. 

Robot  |.  Babbfidfa. 

Acting  State  Director. 

[FR  Doc  91-2860  Hied  2-1-01: 8:45  un] 


[UT-«8(M212-09-a41A;  U-aOiSI] 

InlMit  To  Amond  tho  Honry  Mountain 
Msraiocmwit  Plan 

AQCNCV:  Bureau  of  Land  Management 
Interior. 

ACTKWC  This  Notice  of  Intent  is  to 
advise  the  public  that  the  Bureau  of 
Land  Management  (BLM)  intends  to 
consider  a  proposal  whidi  would 
require  amending  an  existing  planning 
document 


:  The  BLM  is  proposing  to 
amend  the  Henry  Mountain 
Management  Framework  Plan  which 
includes  public  lands  in  Garfield 
County.  Utah.  The  purpose  of  the 
amendment  would  be  to  identify  certain 
lands  as  suitable  for  sale  to  Ga^eld 
County  for  the  purpose  of  a  sanitary 
landfill 

The  lands  identified  for  sale  comprise 
40  acres  described  as  follows: 

T.  37  S..  R.  11 E..  Sec  8,  NW\4SE%,  Salt  Laice 
Meridian.  Utah. 

The  existing  plan  does  not  identify 
these  lands  for  disposal.  However, 
because  of  the  resource  values  and 
public  objectives  involved,  the  public 
interest  may  well  be  served  by  sale  of 
these  lands. 

For  30  days  fit>m  the  date  of  the 
publication  of  this  notice,  the  BLM  will 
accept  comments  on  this  proposal. 


Comments  on  the  proposed  plan 
amendment  should  be  sent  to  Roy 
Edmonds,  ISO  East  900  Nwth.  Richfield. 
Utah  04701. 

Existing  planning  documents  and 
information  are  available  at  the  above 
address,  as  well  as  the  Henry  Mountain 
Resource  Area  Office.  400  Soudi  100 
West  Hanksville.  Utah  04734.  telephone 
(801)  542-3461. 

PON  nMTMBi  mrowMATiON  contact: 
Sheldon  G.  Wimmer,  Henry  Mountain 
Resource  Area  Manager. 

Dated:  January  28, 1001. 
James  M.  Pailur, 
State  Director 
(FR  Doc.  01-2535  Filed  2^1-91;  8:45  am] 


[AZ-020-00-4320-12] 

Kingman  Rasourca  Araa  Qraiing 
Advlaory  Board 

aqincy:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  meeting— Kingman 
Resource  Area  Grazing  Advisory  Board. 

SUMMARV:  The  Kingman  Resource  Area 
Grazing  Advisory  Board  will  hold  a 
meeting  on  Tuesday.  March  5, 1091.  The 
meeting  will  start  at  9  a.m.  in  the 
Kingman  Resource  Area  Conference 
Room.  2475  Beverly  Avenue.  Kingman, 
Arizona  86401. 

The  agenda  for  the  meeting  will 
include: 

1.  Discussion  of  the  Kingman 
Resource  Management  Plan. 

2.  Request  for  Advisory  Board 
Expenditures.  v 

3.  Arrangements  for  Future  Meetings. 

The  meeting  is  open  to  the  public. 
Anyone  wishing  to  make  oral  or  written 
statements  to  the  Board  is  requested  to 
do  so  through  the  office  of  the  District 
Manager.  2015  West  Deer  Valley  Road. 
Phoenix.  Arizona  85027.  at  least  seven 
(7)  days  prior  to  the  meeting  date. 
Summary  minutes  of  the  Board 
meeting  wUl  be  maintained  in  the 
District  Office  and  be  made  available 
for  public  inspection  and  reproduction 
(during  regular  business  hours)  within  30 
days  following  the  meeting. 

Dated:  January  25, 1001. 
H«iriR.BiMoa. 

Diatrict  Manager. 

[FR  Doc  01-2481  Filed  2-1-01: 8:45  am] 
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[ID-943-01-4212-13;  IDI-164S2.  IDI-27112] 

Exchange  and  Order  Providing  for 
Opening  of  Public  Landa;  Idaho 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

ACTKHC  Notice  of  exchange  and  opening 

order. 

summary:  The  United  States  has  issued 
two  exchange  conveyance  documents  as 
shown  below  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act.  In  addition  to  providing  official 
public  notice  of  the  exchanges,  this 
document  contains  an  order  which 
opens  lands  received  by  the  United 
States  to  the  public  land,  mining,  and 
mineral  leasing  laws. 
EFFECTIVE  DATE:  March  2, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Sally  Carpenter.  BLM,  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho,  (208)  384-3163. 

1.  In  two  exchanges  made  under  the 
provisions  of  section  206  of  the  Act  of 
October  21, 1976,  90  Stat.  2756,  43  U.S.C. 
1716,  the  following  described  lands  have 
been  conveyed  from  the  United  States: 

Boiae  Meridian 

101-16452  (Conveyed  to  Colyer  Cattle  Co., 
Bnineau,  Idaho] 
T.  6  S.,  R.  5  E., 

Sec  11  SViSWVi 

Sec.  13,  SEV4SWy4,  SWy4SEy4,  and 

w%w%swy4SEy4: 

Sec.  14.  SWy4NWy4,  EMiNWy4SEy4, 
NWy4NWy4SEy4.  and  NEy4SEy4. 
T.  8  S..  R.  1  E, 

Sec.  27,  NE%SEy4  and  SV4SEy4; 

Sec.  34.  NEy4,  NEV^SEy4.  and  SEy4SEy4. 

IDI-27112  (Conveyed  to  Eddie  E.  Baker, 
Clayton,  Idaho) 
T.9N.,R.17E., 

Sec.  1,  lot  6: 

Sec.  2.  NEy4SEy4SEy4NEy4,  S>^SEy4S 
Ey4NEy4,  NEV;SEy4SWy4SEy4i  and 

sv^SEy4Swy4SEy4. 

Comprising  705.00  acres  of  public  land. 

2.  In  exchange  for  these  lands,  the 
United  States  acquired  the  following 
described  lands; 

Boise  Meriifiaii 

101-16452  (Acquired  from  Colyer  Cattle 
Co.) 
T.  9  S..  R.  3  E., 

Sec.  19.  EViEVi: 

Sec.2aNWV^NWy4: 

Sec  3a  EViNEy4  and  NViSEy4. 
T.10S.,R.2E.. 

Sec.  3,  SWy4NWy4,  W^SWy4,  and 
SEV^SWy4: 

Sec  m  SWt^NEy*,  EV&NWy4.  and 

Nwy4SEy4. 

IDI-27112  (Acquired  from  Eddie  E.  Baker) 
T.9N.,R.17E., 
Sec  15,  lot  7. 
Comprising  720.03  acres  of  private  land. 

The  purpose  of  the  exchanges  was  to 
acquire  non-federal  lands  which  have 


high  public  value  for  inclusion  in  both 
the  Little  Jacks  Creek  and  ferry  Peak 
West  Wilderness  Study  Areas,  riparian 
habitat,  and  bighorn  sheep  and  other 
wildlife  habitat  The  public  interest  was 
well  served  through  completion  of  both 
exchanges.  The  values  of  both  the 
Federal  and  non-Federal  lands  in  the 
Colyer  exchange  were  appraised  at 
$27,200  each.  The  value  of  both  the 
Federal  and  non-Federal  lands  in  the 
Baker  exchange  were  appraised  at 
$5,000  each. 

3.  At  9  a.m.  on  March  2. 1991,  the 
reconveyed  private  lands  described  in 
paragraph  2,  except  those  described  in 
paragraph  5,  will  be  opened  to  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
9  a.m.  on  March  2, 1991,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

4.  At  9  a.m.  On  March  2, 1991,  the 
reconveyed  private  lands  described  in 
paragraph  2,  will  be  opened  to  location 
and  entry  under  the  United  States 
mining  laws  and  to  applications  and 
offers  under  the  mineral  leasing  laws. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
atiempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38,  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determination  in  local  courts. 

5.  The  following-described  lands  have 
potential  for  inclusion  in  wilderness 
study  areas  and,  therefore,  remain 
closed  to  the  public  land  laws. 

Boise  Meridian 

T.  9  N..  R.  17  E.. 

Sec  15.  lot  7. 
T.  9  S..  R.  3  E., 

Sec  19,  EV4EV4: 

Sec  20.  NWy4r4Wy4: 

Sec  30.  EV^^4Ey4  and  N>4SEy4  (portion 
north  of  the  Jeep  trail). 

Containing  approximately  320.03  acres. 
Jinimie  A.  Buxton. 

Acting  Deputy  State  Director  for  Operations. 
(FR  Doc.  91-2522  Filed  2-1-91;  8:45  am] 
BIUJNQ  OOOC  4StO-QO-M 


[10-942^1-4730-121 

Idaho:  niing  of  Plata  of  Survey;  Idaho 

The  plats  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management  Boise,  Idaho,  effective  9 
a.m.,  January  25, 1991. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdi visional 
lines,  H.ES.  Nos.  109, 133, 270,  and  420, 
and  H.E.S.  272,  the  subdivision  of 
sections  10  and  11,  and  the  survey  of 
Tract  37.  T.  11  N.,  R.  12  E..  Boise 
Meridian,  Idaho,  Group  No.  784,  was 
accepted  January  8, 1991. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  certain  sections.  T.  45 
N.,  R.  4  W.,  Boise  Meridian,  Idaho, 
Group  No.  760,  was  accepted  January  22. 
1991. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines  and  the  subdivision  of  certain 
sections,  T.  46  N.,  R.  5  W.,  Boise 
Meridian,  Idaho,  Croup  No.  780,  was 
accepted  January  22, 1991. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affaire. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral 
Survey,  Idaho  State  Office,  Bureau  of 
Land  Management.  3380  Americana 
Terrace.  Boise,  Idaho,  83706. 

Dated:  January  25. 1991. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc  91-2521  Filed  2-1-01;  8:45  am] 
siLUNQ  coos  4310-aa-ll 


[OR-942-00-4730-12:  QP1-096] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

AQENCY:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  die 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portiand.  Oregon,  tiiirty  (30) 
calendar  days  from  the  date  of  tiiis 
publication. 

Willametta  MetkUan 

Oregon 

T.  22  S.,  R.  1  W.,  accepted  12/17,  uu 
T.  1 S.,  R.  8  W..  accepted  11/9/90 
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T.  2  S..  R.  8  W..  acceptad  11/8/00 
Wuhington 

T.  11 N^  R. »  E..  accepted  1/18/91  (thada  1 

and  2) 
T.  a  N..  R.  22  E..  accepted  12/21/90 
T.  28  N..  R.  SS  L.  acoeptad  12/21/90 

If  protest!  against  a  survey,  as  siiown 
oa  any  of  the  above  ^at(s),  are  received 
prior  to  th«  date  of  official  filing,  the 
filing  will  be  stayed  pemUng 
oonskieratkni  of  the  protest(B).  A  plat 
will  not  be  ofBdally  filed  until  the  day 
after  all  pratetts  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affiimsd. 

Theplat(s)  wiU  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Mana^raient.  1300  NE  44th 
Avente,  Pattlaoad.  Oregon  97213.  and 
will  be  available  to  the  pobUc  as  a 
matter  of  iafotmation  only.  Copies  of  the 
plat(8)  may  be  obtained  from  the  above 
office  upon  required  payment.  A  person 
or  party  «riM  wishes  to  protest  against  a 
survey  most  file  with  the  State  Director, 
Bureau  of  Land  Management,  Portland. 
Oregon,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above.  A  statement  of 
reasons  for  a  protest  may  be  filed  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thirty  (30)  days  after  the 
proposed  official  fil^g  date. 

Tne  above-listed  plats  represent 
dependent  resurveys,  survey  and 
sabdivisioo. 


kTiON  cosrracR 
Bureau  of  Land  Management  1300  NB 
44th  Avenoe.  P.O.  Box  2965,  Portland. 
Oregon  9720S. 

Dated  January  25. 19B1. 
Robert  B.  MoOohan. 
Chiaf,  Branch  ofLanda  andMinerah 
OperodooM. 

[FR  Doc  91-2482  Piled  a-l-«l;  8:46  am] 
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:  Fish  and  WUdUfe  Service. 
Interior. 

ACnOK  Notice  of  document  availability 
and  public  conueent  period. 


r.  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  second  Draft  Revised 
Recovery  Plan  for  the  Colarado 
squawfish  [PtycJiochei'lut  luciua).  This 
endangered  species  occurs  in  various 
locations  in  the  Colorado  River 


drainage.  The  Draft  Revised  Recovery 
Plan  was  first  made  available  for  public 
review  on  July  21. 196%  (54  FR  30616). 
New  iofonnation  on  the  status  of 
Colorado  squawfish  populations  has 
resulted  in  revision  of  the  recovery 
objectives  addressed  in  the  Recovery 
Plan.  The  Service  solicits  review  and 
comment  from  the  public  on  this  new 
revision  of  the  Draft  Revised  Recovery 
Plan. 

DATis:  Comments  on  the  Draft  Revised 
Recovery  Flan  must  be  received  on  or 
before  March  6, 1991,  to  receive 
consideration  by  die  Service. 
ABOmSMt:  Persons  wishing  to  review 
the  Draft  Revised  Recovery  Plan  may 
obtain  a  copy  by  contacting:  Chief, 
Division  of  &)dangered  Species  and 
Environmental  Contaminants  (Mail  Stop 
60120),  U.S.  Fish  and  WUdlife  Service, 
P.O.  Box  2S466.  Denver  Federal  Center. 
Denver,  Colorado  80225.  (303)  236-7396 
or  FTS  77B-739&  Written  conunents  and 
materials  regarding  this  Draft  Revised 
Recovery  Plan  should  be  sent  to  the 
Chiet  Endangered  Species  and 
Environmental  Contaminants,  at  the 
mailing  address  given  above.  Conmtents 
and  materials  receive  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service  Regional  Office  located  at  134 
Union  Boulevard,  suite  440,  Lakewood. 
Colmado  B0Z28. 

ran  RmTHm  mmmimation  contact: 
Chiet  Division  of  Endangered  Species 
and  Environmental  Contaminants,  at  the 
mailing  address  given  above,  (303)  236- 
7396  or  FTS  776-7398. 

•tjmnaiNTARv  MroRMATiON: 
Restoring  an  endangered  or  threatened 
animal  or  plant  to  the  point  where  it  is 
again  a  secure,  self-sustaining  member 
of  its  ecosystem  is  a  primary  goal  of  the 
U.S.  Fish  and  WUdlife  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  spede:  native  to  the 
United  States.  Recovery  plans  describe 
actions  necessary  for  conservation  of 
the  species,  establish  criteria  for 
recovery  levels  for  downlisting  or 
delisting  species,  and  provide  initial 
estimates  of  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973. 
as  amended.  (16  U.S.C.  1531  etaeq.) 
requires  the  development  of  recovery 
plans  for  listed  species  tmless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended, 
requires  that  public  notice  and  an 
opportunity  for  public  review  and 


comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
diulng  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  Agencies  also  will  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  Colorado  squawfish  was  listed 
under  the  Act  as  an  endangered  species 
on  Mard)  11. 1967.  (32  FR  40001).  The 
original  recovery  plan  for  the  Colorado 
squawfish  was  approved  on  March  16, 
197a  This  is  a  revision  of  that  dociunent. 
The  draft  revision  of  the  Colorado 
Squawfish  Recovery  Plan  was  first 
made  available  for  public  review  on  July 
21, 1989  (54  FR  30616).  That  draft 
revision  addressed  recovery  of  the 
Colorado  squawfish  in  two  river 
segments,  the  Green  River  basin 
(including  the  Yampa  and  White  rivers) 
and  the  main  stem  of  the  Upper 
Colorado  River.  Since  that  time,  new 
information  on  the  status  and  potential 
threats  to  the  species  in  these  riyer 
segments  and  new  analyses  on  the 
status  of  the  species  in  the  San  Juan 
River  have  been  made  available.  This,  in 
addition  to  the  continuation  of  stocking 
efforts  in  the  lower  basin  of  the 
Colorado  River,  has  resulted  in  revision 
of  recovery  objectives  for  the  species. 

The  recovery  objectives  in  die  Plan 
have  now  been  revised  to  include  two 
additional  river  areas,  the  San  Juan 
River  in  the  Upper  Colorado  River  Basin 
and  the  Salt  or  Verde  rivers  in  the 
Lower  Colorado  River  Basin,  as  part  of 
the  recovery  criteria  guiding  downlisting 
and  delisting  of  the  species. 
Additionally,  some  minor  revisions  of 
the  recovery  tasks  have  been  made  to 
conform  to  the  revision  of  the  recovery 
objectives.  Because  of  tb<!8e  revisions, 
the  Service  is  once  again  making  the 
draft  revised  Coloradb  squawfish 
recovery  plan  available  for  public 
review. 

PuUk  Conunents  Solicited 

The  Service  solicits  written  comments 
on  the  Colorado  Squawfish  Recovery 
Plan  revision  described  above.  All 
comments  received  by  die  date  specified 
above  will  be  considered  prior  to     - 
approval  of  the  revised  plan. 

AuHiarityi  The  authority  for  this  action  it 
•ec  4(f)  of  the  Endangered  Spedas  Act  18 
U.8.C  1533(f). 

Dated:  Janoary  28, 1901. 
Galao  L  Bulacbaugh, 
Regkmal  Dinctor. 
[FR  Doc.  91-2517  FiM  a-1-91:  ft4S  am] 
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National  Park  Sarvico 

AvaHabNtty  of  Plan  of  Oparationa  and 
Envtronmantal  Aaaaaamant,  Plugging 
and  Abandonment  of  the  Dunn- 
McCampbaH  Wan  No.  1;  Texaco  Tana 
Producing  Company,  Padra  laland 
National  Saaahora,  Kenedy  County, 
TX. 

Notice  is  hereby  given  in  accordance 
with  {  9.52(b)  of  title  36  of  the  Code  of 
Federal  Regulations  that  the  National 
Park  Service  has  received  from  Texaco 
Tana  Producing  Company  a  Plan  of 
Operations  for  Plugging  and 
Abandonment  of  the  Dunn-McCampbell 
Well  No.  1  located  within  Padre  Island 
National  Seashore.  Kenedy  County. 
Texas. 

The  Plan  of  Operations  and 
Environmental  Assessment  are 
available  for  public  review  and 
comment  for  a  period  of  30  days  from 
the  publication  date  of  this  notice  in  the 
Office  of  the  Superintendent  Padre 
Island  National  Seashore,  9405  South 
Padre  Island  Drive,  Corpus  Christi, 
Texas  78418;  and  the  Southwest 
Regional  Office,  National  Park  Service, 
1120  South  St.  Francis  Drive,  room  347, 
Santa  Fe,  New  Mexico.  Copies  are 
available  from  the  Southwest  Regional 
Office,  Post  Office  Box  728,  Santa  Fe, 
New  Mexico  87504-0728,  and  will  be 
sent  upon  request 

Dated:  January  22. 1991. 
John  Cook, 

Regional  Director,  Southwest  Region. 
[FR  Doc.  91-2467  Filed  2-1-91;  8:45  am] 
BlUINa  coot  4S10-7S4I 


Capa  Cod  National  Saaahora  South 
Wattflaat,  MA,  Capa  Cod  National 
Saaahora  Adviaory  Commlaaion; 
Maating 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463. 86  Stat  770.  5  U.S.C. 
App  1 1 10),  that  a  meeting  of  the  Cape 
Cod  National  Seashore  Advisory 
Commission  will  be  held  on  Friday, 
February  22, 1991. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  99-349, 
Amendment  24.  llie  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5  of 
the  Act  establishing  the  Seashore.  The 
commission  members  will  meet  at 
Headquarters.  Marconi  Station.  South 
Wellfleet  Massachusetts,  for  the  regular 


business  meeting  which  will  convene  at 
Park  Headquarters,  Marconi  Station, 
South  Wellfleet  Massachusetts,  at  10:30 
a.m.  for  the  following  reasons: 

1.  Adoption  of  agenda; 

2.  Approval  of  minutes  of  previous 
meeting; 

3.  Old  business; 

4.  New  business; 

5.  Reports  of  officers; 

6.  Superintendent's  report 

7.  Hatches  Harbor  salt  marsh 
restoration  project 

8.  Status  of  Salt  Pond  House; 

9.  Discussion  of  Provlncetown  Airport 
Master  Plan; 

10.  Communications/public  comments; 

11.  Agenda  for  next  meeting; 

12.  Date  for  next  meeting;  and 

13.  Adjournment. 

The  business  meeting  is  open  to  the 
pubUc.  It  is  expected  that  15  persons  can 
attend  the  session  in  addition  to 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information  may 
be  obtained  from  the  Superintendent 
Cape  Cod  National  Seashore,  South 
Wellfleet  MA  02663. 

Dated:  January  24, 1991. 
Robert  W.  Mcintosh. 

Acting  Regional  Director. 

[FR  Doc  91-2465  Filed  2-1-91;  8:45  am] 
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National  Raglatar  of  Hlatorlc  Placea; 
Pending  Nomlnationa 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
January  19, 1991.  Pursuant  to  9  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  February  19. 1991. 
Carol  D.  ShuO, 
Chief  of  Registration,  National  Register. 

ALABAMA 

Lee  County 

Summers  Plantation,  475  Lee  Rd.  181.  Opelika 
vicinity,  91000085 

ARIZONA 

Maiioopa  County 

Skeleton  Cave  Massacre  Site.  Address 


Restricted,  Apache  Junction  vicinity, 
91000100 

FLORIDA 
Broward  County 

DillardHigh  School,  Old,  1001 NW.  Fourth 
St.,  Ft  Lauderdale.  91000107 

Hendry  County 

Clewiston  Inn,  MS  27  Vi  of  jet  with  FL  832. 
Clewiston,  91000106 

Hillsborough  County 

Episcopal  House  of  Prayer,  2708  Central 
Ave.,  Tampa,  91000105 

ILLINOIS 

Cliampaign  County 

New  Orpheum  Theatre,  348-352  N.  Neil  St. 
Champaign.  91000065 

Cumberland  County 

Greenup  Commercial  Historic  District,  \22 
E.-123  W.  Cumberland  St..  102  N.-203  S. 
Kentuclcy  St.,  101  N.  Mill  St  and  101  E.-100 
W.  Illinois  St.,  Greenup,  91000083 

Douglas  County 

Streibich  Blacksmith  Shop,  1 N.  Howard  St, 
Newman.  91000088 

Kane  County 

St  Charles  Municipal  Building,  2  E.  Main  St. 
St  Charles,  91000067 

Will  County 

Joliet  Steel  Works,  927  Collins  St.  Joliet 
91000068 

Winnebago  County 

Beattie  Park  Mount  Group,  N.  Main.St 
l>etween  Park  and  Mound  Aves.,  Rockford. 
91000064 

NEW  YORK 

Ciuutauqua  County 

Lord,  Dr.  John,  House,  Forest  Rd.  Extension, 
Busti.  91000104 

Dutdiess  County 

Hiddenhurst,  Sheffield  Hill  Rd.  NW  of  jet. 

with  Sharon  Station  Rd.,  Millerton, 

91000102 
Rosenlund  Estate  Buildings,  )et  of  NY  9  and 

Beck  PL,  Poughkeepsie,  91000101 

Rockland  County 

Haddock's  Hall,  300  Ferdon  Ave.,  Piermont 
91000103 

NORTH  CAROLINA 

Macklenbuig  County 

Hodges,  Eugene  Wilson,  Farm  [Rural 
Mecklenburg  County  MPS),  2900  Rocky 

.  River  Church  Rd.,  Qiariotte  vicinity, 
91000077 

McElroy.  Samuel  J.,  House  (Rural 
Mecklenburg  County  MPS).  10915  Beattiea 
Ford  Rd.,  HuntersviUe  vicinity,  91000078 

McKinney,  John  Washington,  House  (Rural 
Mecklenburg  County  MP^  7332 
Providence  Rd.  W.,  Chariotte  vidnity, 
91000078 
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Morrig,  Gnmk  Farm  (Rami  Maekknbutg 
C^wnijr  MRSjl  W  aida  of  NC  3628  apprax.  1 
mL  &  of  let  with  Provkknca  Rd.  W^ 
Charlotto  vidnity,  nOOOOao 

Ramah  Ptmbytuian  Church  and  Cametery 
(Rural  Macklmburg  County  MPSf.  NC  2430 
J  bL  N  •!  lot  wilk  MC  SOi,  HutenviOe 
vidnity,  giOIMOn 

St  Mark'$  Epi$copd  Church  (Bouadarf 
ZncraoMJL  S  aid*  NC  20M  B  of  ict  with  NC 
2071  Huntcnrllk  vidnity.  noooOTB 

StB0l»  Craek  Prmbyttrian  Church  and 
Cuwlary  (Rural  Meckkmburg  County 
MRSUl  TMT  SiMit  OMk  lUL.  OuriDtta 

.  vidnity.  91000082 

PENNSYLVANIA 
CttntoaCooBty 

Pockar,  haaeA..  Fmn,  Purandflvllh  Rd. 
alons  W.  Brandi  of  tiM  9tt»qoehaan«  R., 
Woodward  Township,  Lode  Havon  vteiaity. 
91000082 


WnWiTATE  roMMTncc 
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DEPARTMENT  OF  JUSTICE 

Con— nt  Judumoiit  In  Artton  lo  Ci^oin 
VIeMlon  of  llw  ClOM  Ab- Ad  rCAAl 


Heaaley,  CbaHoa  Grant,  Houae,  75  Shanoan 
Ave.,  Bonar  Addition.  Franklin  Townahip. 
Wayneaburg,  91000091 

IhiBtimdoa  CoMBty 

Rockhill  Iron  and  Coal  Company,  RockhiU 
Fumaca  No  //,  5  mL  S  of  PA  984  bridge 
batwaaa  Oibtoooia  and  Roddiill.  RoddiiU 
Borough,  Cronwell  Townahip,  Roddiill, 
91000094 


Broman.  Andreas,  Johanna,  Anna  and  Frank 
£.  Parmataad.  Off  Co.  Rd.  8  between  Swan 
Lake  and  Kaaota  Lake.  Kandiyohi 
Townahip.  Kandiyohi  vidnity,  91000088 

PUladalphia  County 

Brawerytown  Historic  District.  Roomily 
bounded  by  30th  St.  Girard  Ava..  32nd  St 
and  Clenwood  Ave,  Philadelphia,  91000066 

Waat  Diamond  Streat  Townhousa  Historic 
District.  3008—3146, 3011—3215  Diamond 
SU  Philadeliriiia.  91000097 


Robinson.  Jaasa.  House,  141  Main  St.. 
WeHaboro,  91000088 

Yock  County 

Aahlay  and  Bailey  Company  Silk  Mill.  1237 

w.  ntaoeea  St.,  West  Yonc  Boron^i. 

91000080 
Strickler  Family  Farmhoaaa,  1205  Wiliiama 

Rd.,  Springettsbury  Township,  York. 

91000093 

VnUHNIA 

Covioglaa  tanapenaaBt  City 

Covington  Historic  Diatrict,  Roi^Uy  bounded 
by  the  JadooB  R..  MoHoe  Ave..  CaX  RR 
tradca.  and  Maple  Ave..  Covingtaa 


PugotSoundAi 

Co.^*Opomton  ExMnptlon    In  LmvIs 

and  Ptairoo  Counltao.  WA:  ExMnolion 

Puget  Sound  ft  Catcada  Railroad  Co. 
(PSftC),  a  noncarrier.  filed  a  notice  of 
exemption  to  operate  803  miles  of  trade 
(1)  A  eegment  owned  by  Chehalie 
Western  Railroad  (CW).  a  private 
railroad  subsidiary  of  Weyeriiaeuser 
Corporation,  between  milepoet  OA  at  or 
near  Taooma.  and  milepoet  14,  at  or 
near  Graham,  in  Fierce  County,  WA;  (2) 
a  segment  owned  by  the  Qty  of  Tacoma, 
WA  (City),  between  milepoet  11  at  or 
near  Graham,  in  Piarce  County,  and 
milepoet  SB,  at  or  near  Morton,  in  Lewis 
County,  WA;*  and  (3)  a  segment  owmed 
by  CW,  between  milepoet  OA  at  or  near 
Fredarickson  Junctioa  and  ndlepost 
ISA  at  or  near  McKenna,  in  Piarce 
Comty.  PSftC  was  organized  by  the 
principals  of  the  Mount  Rainier  Scenic 
Railroad,  a  tourist  excursion  railroad 
that  conducts  passenger  operations  over 
a  portion  of  the  track.  PSftC  will  become 
a  class  m  rail  carrier  and  mi^t 
interchange  traffic  with  Union  Pacific 
Railroad,  Burlington  Northern  Railroad 
Company,  and  TacOma  Mimidpal  Belt 
Line  Railway  at  Tacoma.  Consummation 
of  the  transaction  is  expected  within  45 
to  60  days  after  January  1. 1991.* 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Jack  A. 
Anderson,  Puget  Sound  ft  Cascade 
Railroad  Co..  P.O.  Box  921.  Elbe,  WA 
98330. 

This  notice  is  filed  under  49  CFR 
115041.  If  the  notice  contains  false  or 
misleading  infonnatian.  the  exemption  is 
void  adinjtia  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10S06(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Dedded:  January  28. 1991. 

By  the  Commlaaion.  David  M.  Konaduiik. 
Director,  Office  of  Proceedinga. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[PR  Doc.  91-2539  Filed  2-1-81: 8:45  amj 
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>  TUa  profMJIm  wm  tnadnrtnitly  aMigned 
Flnanoa  Dockat  Na  91820  at  flling. 

■  CW  dooatad  thla  Mfnanl  to  the  Qty. 

■  Tha  Dotlos  of  axamption  In  tiria  I 
iUad  lanaaqr  7,  isei.  and  Um  « 
afbctiv*  Janoaiy  14,  isei.  5^  4S  Cnt  llMLai(b}. 


In  accordance  with  Departmental 
Policy.  28  CFR  S0.7, 38  FR 18029,  notice 
is  hereby  given  that  a  Consent  Decree  in 
United  States  v.  The  BOC  Group.  Inc. 
(formerly  Airco,  Inc.),  (DJ4.J.),  Civil 
Action  Na  90-2S7MTB  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  New  Jersey  on  Jamiary  4, 
1981.  The  Consent  Decree  provides  for 
penalties  for  importation  of 
chloroflourocarbons  ("CFCs")  into  the 
United  States  widiout  the  requisite 
consomptiao  allowanoes  and  enjoins 
The  BOC,  In&  from  further  violations  of 
the  Clean  Air  Act  ("CAA"),  42  U.S.C 
7401  et  aeq.,  and  40  CFR  part  82. 

The  Department  of  Jtistice  will  redeve 
for  thirty  (30)  da]rs  frmn  tiie  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  address  to 
the  Assistant  Attorney  General 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20630  and  should  refer 
to  UnitBd  Statea  v.  The  BOC  Group.  Inc.. 
D.O.J.  Ret  Na  00-5-3-1-1475. 

This  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  District  of  New  Jersey,  Federal 
Building.  970  Broad  Street,  room  502, 
Newark,  New  Jersey;  at  the  Region  U 
office  of  the  Environmental  Protection 
Agency,  Federal  naza.  New  York.  New 
York,  10278;  and  the  Environmental 
Enfon:ement  Section  Document  Center, 
601  Pennsylvania  Avenue.  NW., 
Washington,  DC  20004  (202-347-2072).  A 
copy  of  the  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  &iforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW.,  Box  1097,  Washington, 
DC  20004.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $2.50 
payable  to  Consent  Decree  Library. 
RiohanI  B.  Slawait, 

Auiatant  Attorney  General  Environment  and 
Natural  Reaourcaa  Division. 
[FR  Doc  91-2524  Filed  2-1-81;  8:45  am] 
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In  accordance  with  Department 
policy,  28  CFR  50.7.  notkx  is  hereby 
given  that  on  Januaiy  8. 19B1,  a 
proposed  Consent  Decrsa  in  United 
States  v.  Unitor  Sh^  Service, 
ZnaMiMtroted:  CV  90  SS8B  WDK(BX), 
«VM  subasittMl  for  lodflag  with  tiie 
Federal  District  Court  fot  the  Central 
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District  of  California.  The  United  States 
filed  this  action  to  enforce  the  Clean  Air 
Act.  42  U.S.C.  7401,  et  sag.  (the  "Act"), 
and  the  Rule  to  Protect  the  Stratospheric 
Ozone.  40  CFR  part  82  (108Q)  (the 
"Rule"),  pnuBu^ated  thereunder, 
concerning  imiKvtation  of 
chloroflourocarbons  ("CFCs").  The  Rule 
implements  the  Uniteid  States' 
commitment  tmder  the  Mimtreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer  ("Montreal  Protocol*')  to 
restrict  the  United  States'  prodoction 
and  consumption  of  oxone-depleting 
chemicals  by  requiring  producers  and 
consiuners  of  these  substances  to  limit 
productioD  and  oonanmption  to  within 
the  number  of  "allowances"  they  hold  in 
a  given  12-ffiondi  control  period.  The 
compliant  alleges  that  Unitor  violated 
the  Act  and  die  Rule  by  in^wrting  CFCs 
into  the  United  States  during  1989 
without  acquiring  the  requisite 
consumption  allowances. 

Under  the  proposed  Consent  Decree, 
Unitor  will  pay  $23335  in  settlement  of 
claims  alleged  in  the  complaint  seeking 
penalties  for  past  wrongful  isj^iortatioo. 

The  Department  of  Justice  vrill  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
P.O.  Box  TUl.  Ben  F^ankUn  Statioo. ' 
Washington.  DC  200H.  and  ahouM  refer 
to  United  States  v.  Lbutor  Ships  Service, 
ZiMXMpofQterf,  Case  No.  CV  90  3389 
WDK(BX).  DJ  #  90-5-2-1-1478. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  ttie  following  offices: 

(1)  Tbe  United  States  Attorney  for  die 
Central  District  of  CaBfbmia,  1100 
United  States  Courtfionse,  312  North 
Spring  Street.  Los  Angeles,  California; 

(2)  the  U.S.  Environmental  Protectioa 
Agency,  Region  DC,  1235  Kfission  Street 
San  Francisco,  California;  and  (3)  the 
Baviraaaental  Enfbrcaawnt  SacUoii, 
Enviraunent  ft  Naturd  Resources 
Divisloa.  U.&  DepartBMBt  of  Justioe. 
10th  ft  Pennsyhrania  Avenue.  NW.. 
Washington.  DC  Copies  of  the  profwead 
Decree  may  be  obtahwd  by  mail  from 
the  Enviranmantal  Enfonannent  Section 
of  the  Department  of  Justice. 
Environment  and  Nadiral  Resources 
Division.  PX).  7811.  Benjamin  Franklin 
Station.  Washington.  DC  20044-7811.  or 
in  person  at  the  EnviiaaaMntal 
Enforcement  Section  Document  Center, 
1333  F  Street,  auite  6001  NW.. 
Washington.  DC  Any  iw|ueet  tot  a  copy 
of  the  pR^Msed  Consent  Decree  should 
be  aocompaaied  by  a  chedc  for  copying 


costs  totalling  $2.50  ($0.25  p«  page) 
payable  to  "United  States  T^asurar." 


Assf&iOm  Aitonf0y  Gotwfwfa  Bitrmniotdtt  w 
Natural  RmmreaaD/viaim. 
pit  Doc.  91-2840  Nad  2-1-91: 8:41  aa^ 
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AntttriMl  DMaion 


Cooporitlvo 

CIgnratto 

Vontwo 


to  tho  NotlocMl 
RoMorch  Act  of  1984— 
Proponolly  Joint 


Notice  is  hereby  given  diat,  pursuant 
to  section  8(a)  of  the  National 
Cooperative  Research  Act  of  1984,  IS 
U3.C  4301  et  seq.  ("the  Act"),  the 
Cigarette  Ignition  ftopensity  Joint 
Venture  (ttie  "Joint  Ventura")  has  filed 
written  notifications  simuHaneonsly 
with  the  Attorney  General  and  the 
Federal  Trade  Comnlsslan  disclosing  (1) 
the  identities  of  the  parties  and  (2)  the 
nature  and  objectives  tA  the  venture. 
The  notificationa  wne  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limitiog  the  recovery  of  antitrust 
plaintiffs  to  actaal  damages  imder 
specified  circumstances.  The 
notifications  were  filed  on  January  7. 
1991.  Purauant  to  section  6(b)  of  the  Act, 
the  identities  of  the  parties  aind  tbe 
general  areas  of  planned  activity  are 
given  below. 

The  Joint  Venture  was  formed  on 
December  20, 1990  and  is  composed  of 
the  following  six  cigarette 
manufacturera:  American  Tobacco 
Company,  a  Delaware  corporation 
located  at  1700  East  Putnam  Road.  Old 
Greenwich.  Connecticut  06870;  Brown  ft 
Williamson  Tobacco  Coip^  a  Delaware 
corporation  located  at  1500  Brown  ft 
AA^Diamson  Tower.  Louisville,  Kentucky 
40232;  Liggett  Group  Inc..  a  Delaware 
corporation  located  at  300  North  Duke 
Street.  Duriiam.  North  Carolina  27702; 
Lorillard  Tobacco  Company,  a  Delaware 
corporation  located  at  One  Paiii 
Avenue.  New  York.  New  York  10016; 
Philip  Moiris  Incorporated,  a  ^Higinia 
corporation  located  at  120  Park  Avenue. 
New  York.  New  Yorii  10017;  and  R.J. 
Reynolds  Tobacco  Conqiany,  a  New 
Jeraey  corporation  located  at  401  North 
Main  Street  Winston-Salem,  North 
Carolina  27102. 

The  Joint  Ventura  will  have  as  its 
objective  the  development  of  a  valid  and 
reliable  standardizad  meywd  lot 
measuring  cigarette  ignitioa  propensity. 
In  addition  to  develofiing  a  laboratory- 
based  teat  method  (rf  measuring 
dgarette  igrttinn  propennly,  teeting  and 
other  raeMroh  «riU  be  required  to  ensure 
that  the  laboratory  test  provfatoe  a 


reasonably  accurate  prediction  of  the 
relative  fire  risk  associated  with 
different  types  of  cigarettes  in  real- 
world  drcamstances.  The  J(»nt  Venture 
may  contrail  with  ddrd  parties  to 
perform  certahi  functions. 
Joeeph  H.  Widmar, 

Director  of  OperatioBS,  Aatitrvat  Division. 
[FR  Doc  91-2523  Filed  2-1-81: 8:45  am] 
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NATKMAL  AEHONAUUCS  AND 
SPACE  ADMMISTRATION 

[Notice  (91-09)1 

NASA  Advisory  Coundl^lAC),  Spoco 
Station  Sdonoo  nnd  AppMcoHona 
Advisory  SubconwnWtoc  (S88AA8); 


AOENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  oi  meeting. 


r.  In  accordance  with  the 
Federal  Advisory  Committee  Act  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  Space  Station 
Science  and  Applications  Advisory 
Subcommittee  (S8SAAS). 
DATES:  February  27, 1991. 8  ajn.  to  10 
pjn.;  February  28. 1991, 2  p  jn.  to  10  p  jn^ 
and  March  1, 1991, 8  a  jn.  to  5  p.m. 
addresses:  Howard  Jtrfmson  Plaza 
Hotel  2080  North  Atlantic 
Avenue.Cocoa  Beach,  FL  32931. 

ran  PURTMER  MraRMATION  CONTACT: 

Mr.  Robert  C  Rhome.  Code  S.  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546  (202/453-1425). 
SUPPLEMENTARY  INTORMATION:  The 

Space  Station  Science  and  Applications 
Advisory  Subcommittee  (SSSAAS) 
reports  to  tbe  Space  Science  and 
Applications  Advisory  Committee 
(SSAAC)  and  consulu  with  and  advises 
the  NASA  Office  of  Space  Science  and 
Applications  (OSSA)  on  the  new 
capabilities  to  be  made  available  by  the 
Space  Station  program  and  how  these 
may  be  most  effectively  utilized.  It  also 
advises  the  NASA  Space  Station 
Freedom  Office  on  how  tbe  Space 
Station  program  may  most  effectively 
support  potential  science  and 
applications  users.  The  Subcommittee 
will  meet  to  discuss  the  results  of  the 
Space  Station  Restnictwe  Study,  the 
inherent  restructured  station  and  data 
handlhig  cspafaihtiea.  and  dw  utilization 
plan  appropriate  to  Aose  capebilities. 
The  Subconunittee  is  chaired  by  Dr. 
Robert ).  Bayuzidc  and  is  composed  of 
20  membera.  The  meeting  will  be  open  to 
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the  public  up  to  tfa*  Mating  capacity  of 
the  room  (approxiinately  50  peopie 
including  memben  of  the 
Subcommittee).  It  is  imperative  that  the 
meeting  be  held  on  these  dates  to 
accommodate  the  scheduling  priorities 
of  the  key  participants. 

Type  of  M— Hng-  Open. 

Agenda 

Wednesday,  February  27 
8  a  jn.— Opening  Remarks. 
8:30  a.m.— Space  Station  Freedom 
(SSF)  Restructure  Study  Results. 

1  p.m. — OfBce  of  Space  Science  and 
Applications  (OSSA)  Assessment  of 
Restructured  Station. 

4:45  p.m.— Discussion  on  Splinter 

Group  Assignments. 
7:30  pjn. — Discussion  of  Restructured 

Station 
10  p.m. — ^Adjourn. 
Thursday,  February  28 

2  p.m.— Lay  Person  SSF  Data 
Management  System  Briefing. 

7:30  pjn.— Discussion  of  Restructured 
Station  and 

CapabiUtiM  and  UtiUiatioD 

10  p  JO.— Adjourn. 
Thursday.  February  28 
2  p.m.— Lay  Person  SSF  Data 

Management  System  Briefing. 
7:30  pjn.— Discussion  of  Restructured 

Station  and 

Data  Handiiii  Capabilities 

10  p.m.— Adjourn. 
Friday,  March  1 

8  a.m. — External  Enviroiunental 
Specification  Extravehicular 
Activity  Implications. 

8:30  a.m.— Small  Rapid  Response 
Project  Status. 

9  a.m. — Second  International  Science 
Operations  Workshop. 

10  a.m.— Planning  for  the  1991 
SSSAAS  Summer  Workshop. 

11  ajn.— OSSA:  Fiscal  Year  1992 
Budget  Request  and  Outlook,  and 
Organizational  Changes. 

12  noon— Splinter  Group  Reports. 
1:30  p.m.— Integration  and 

Development  of 

Reoommendatioos 

4-.30  p.m. — Discussion  on  Action 

Items. 
5  pjn. — Adjourn. 

Dated  januaiy  2a  1991 
loan  W.  Gaff* 

Advisory  Committte  Management  Offhu. 
National  Aemoautia  and  Space 
Adminiatratioa. 

(FR  Doc.  91-2583  FIM  a-1-91: 8:46  am] 


(Ne(iee(9l-0t)] 
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ConwHttM  (SSAACIi  iMdlnQ 

MMNCv:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 


r.  In  accordance  with  the 
Federal  Advisory  Committee  Act  Public 
Law  92-483,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  Space  Science 
and  Applications  Advisory  Committee. 
OATIS:  February  13, 1991. 8:30  a.m.  to 
5:30  p.m.  (to  be  held  at  the  National 
Aeronautics  and  Space  Administration): 
February  14, 1901, 8:30  ajn.  to  5:30  p.m. 
(to  be  held  at  the  National  Council  on 
the  Aging);  and  Febrary  15, 1991, 8:3a 
a.m.  to  3  pjn.  (to  be  held  at  the  National 
Aeronautics  and  Space  Administration). 
AOONnMS:  The  National  Aeronautics 
and  Space  Administration,  800 
Independence  Avenue  SW,  room  228A, 
Washington,  DC  20540:  and  the  National 
Council  on  the  Aging,  600  Maryland 
Avenue  SW.,  room  141,  Washington,  DC 
20024. 

roN  RmTHm  mtomiation  contact: 
Mr.  Joseph  K.  Alexander,  Code  S, 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546 
(202/453-1430). 

•UPMJDWNTAIIV  INPOfHNATION:  The 
Space  Science  and  Applications 
Advisory  Committee  consults  with  and 
advises  the  NASA  Office  of  Space 
Science  and  Applications  (OSSA)  on 
long-range  plans  for,  work  in  progress 
on.  and  accomplishments  of  NASA's 
Space  Science  and  Applications 
programs.  The  Committee  will  meet  to 
discuss  the  OSSA  program  status.  Fiscal 
Year  1992  Budget  Request  and  future 
issues.  The  Committee  is  chaired  by  Dr. 
Berrien  Moore  and  is  composed  of  27 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  capacity  of  the  room 
(approximately  50  including  Committee 
members).  It  is  imperative  that  the 
meeting  tie  held  on  these  dates  to 
accommodate  the  scheduling  priorities 
of  the  key  participants. 
Typo  of  Maatiiig:  Open. 

Agenda 

Wednesday,  February  13 
8:30  a.m. — Introductory  Remarics  and 

Committee  Business. 
0:15  ajn.— Overview  of  Fiscal  Year 

1992  Budget  Request 
11:30  ajn.--Overview  of  OfRce  of 

Space  Science  and  Applicattons 

(OSSA's)  Small  Missions  Prt^rams. 
1  pjn.— Cmiimittee  Discussions  of 


Current  and  Maimed  Small  Mission 

Programs. 
5:30  p.m.— Adjoura 
Thursday,  February  14 
8:30  a.m. — Committee  Discussions  of 

the  "Summary  and  Principal 

Recomendations  of  the  Advisory 

Committee  on  the  Future  of  U.S^ 

Space  Program"  Report. 
1  p.m. — Subcommittee  Business. 
3  p.m. — Committee  Discussions  of 

Plans  for  the  Summer  Strategic 

Planning  Workshop. 
5:30  p.m. — Adjourn. 
Friday,  February  15 
8:30  a.m.— Writing  Groups. 
10-.30  a.m. — Committee  Discussions  of 

Position  Statements. 
1  p.m. — Committee  Discussions  with 

the  Associate  Administrator  for 

Space  Science  and  Applications. 
3  p.m. — Adjourn. 

Dated:  lanuary  29, 1S91. 
lohaW.Gaff, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc  91-2K.4  Filed  2-1-91;  MS  am] 
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[Notica  (ftl-OT)] 

NASA  Advisory  CouncU  (NAC).  S(MC« 
Station  Advisory  CommittM  (SSAC); 
Mooting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Station 
Advisory  Committee. 
DATES:  February  13. 1991, 8:30  a.m.  to 
5  p.m.  and  February  14, 1991. 8:30  a.m.  to 
2  p.m. 

AODNCSSCS:  600  Maryland  Avenue,  SW., 
suite  235E,  Washington,  DC  20024. 
FOn  FURTHER  INFORMATION  CONTACT 
Dr.  W.P.  Raney.  Code  M-8,  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546. 202/453-4165. 
SUFFLBMBNTARY  INFORMATION:  The 

Space  Station  Advisory  Committee 
(SSAC)  is  a  standing  committee  of  the 
NASA  Advisory  Council,  which  advises 
senior  management  on  all  Agency 
activities.  The  SSAC  is  an 
interdisciplinary  group  charged  to 
advise  Agency  management  on  the 
development  operation,  and  utilization 
of  the  Space  Station.  The  committee  is 
chaired  by  Mr.  Laurence  |.  Adams  and  is 


composed  of  15  members  including 
individuals  who  aibo  serve  on  other 
NASA  advisory  committees. 

This  meeting  will  be  ojpen  to  the 
public  up  to  the  seating  capacity  of  ttie 
room  (which  is  approximately  40 
persons  including  committee  members 
and  other  participants).  It  is  imperative 
that  the  meeting  be  held  on  these  dates 
to  accommodate  the  scheduling 
priorities  of  the  participants. 
TVFB  OF  MEETING:  Open. 
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February  13. 1991 
8:30  a.m.— <]hairman's  Remarics. 
9  a.m.— Program  Status. 

Integrated  System  Preliminary 

Design  Review  (ISPDR). 

Budget  Outlook. 

Restructuring  oi  Space  Station 

Freedom. 
11:30  a.m.— Discussion. 

1  p.m.— Report  of  the  Advisory 
Committee  on  the  Future  of  the  U.S. 
Space  Program. 

Office  of  Space  Flight  Plans. 
Space  Station  Freedom  Plans. 

2  p.m.— NASA  Space  Station  Freedom 
Advisory  Council  Committees. 
Space  Station  Science  and 
Applications  Advisory 
Subcommittee. 

Aerospace  Medicine  Advisory 

Committee. 

Space  Systems  and  Technology 

Advisory  Committee. 

4  pjn. — ^Discussion. 

5  p.m. — Adjourn. 
February  14. 1991 

8:30  a.m.— Space  Station  Advisory 
Committee  Task  Group  Activities; 
Verification. 

9  a.m. — Committee  Work  Plans  and 
Membership. 

2  pjn. — Adjourn. 

Dated:  January  2, 1991. 
John  W.  Gaff. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  91-2555  Filed  2-1-91;  &45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Privacy  Act  of  1974;  Transfsr  of 
Rocords 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice  of  transfier  <rf  records 
subject  to  the  Privacy  Act  to  the 
National  Archives. 


summary:  Records  retrievable  by 
personal  identifiers  which  are 
transferred  to  the  Natiimal  Archives  of 
, the  Iw  'ted  States  are  exempt  from  ammI 


provisioos  of  the  Privacy  Act  of  1974  (5 
U.S.C.  5S2a)  except  for  publication  of  a 
notice  in  the  FMaiel  legiBlsc.  NARA 
puMiriies  a  notice  ol  dw  records  newly 
transferred  to  the  National  Archives  <4 
the  United  States  wfaidi  were 
maintained  by  the  origiBating  agency  as 
a  system  of  reconk  subject  to  the 
Privacy  Act 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Trudy  Peterson.  Assistant  Archivist 
for  the  National  Archives,  on  (202)  501- 
5300  or  (FTS)  241-5300. 
•UFFtBMENTARY  INFORMATION:  In 
accordance  with  section  (1)(1)[3)  of  the 
Privacy  Act  archival  records 
transferred  from  executive  branch 
agencies  to  the  National  Archives  of  the 
Ihuted  States  are  not  subject  to  the 
provisions  of  the  Act  relating  to  access, 
disclosure,  and  amendment.  The  Privacy 
Act  does  require  that  a  notice  appear  in 
the  Federal  Register  vt^en  executive 
branch  systems  of  records  retrievable 
by  personal  identifiers  are  transferred  to 
the  National  Archives  of  the  United 
States.  After  transfer  of  records 
retrievable  by  personal  identifiers  to  the 
National  Archives  of  the  United  States, 
NARA  does  not  maintain  these  records 
as  a  separate  system  of  records.  NARA 
will  attempt  to  locate  specific  records 
about  an  individual  in  any  system  of 
records  described  in  a  Privacy  Act 
Notice  as  being  part  of  the  National 
Archives  of  the  United  States. 
Furthermore,  records  in  the  National 
Archives  of  the  United  States  may  not 
be  amended,  and  NARA  will  not 
consider  any  requests  for  amendment 

Archival  records  maintained  by 
NARA  are  arranged  by  Record  Group 
depending  on  the  agency  of  origin. 
Within  each  Record  Group,  the  records 
are  arranged  by  series,  thereunder 
generally  by  filing  unit  and  thereunder 
by  document  or  groups  of  documents. 
The  arrangement  at  the  series  level  or 
below  is  generally  the  one  used  by  the 
originating  agency.  Usually,  a  system  of 
records  corresponds  to  a  series. 
In  this  notice,  eadi  system  is 
identified  by  the  system  name  used  by 
the  executive  branch  agency  that 
accumulated  the  records.  That  system 
name  is  followed  by  information  in  ' 
parentheses  about  the  National 
Archives  Record  Group  to  which 
records  in  the  system  have  been 
allocated.  In  the  section  of  the  notice 
covering  categories  of  records  in  the 
system,  the  specific  segment  of  the 
system  transferred  to  tiie  National 
Archives  is  identified  by  the  accession 
number  assigned  to  ibe  system  segment 
when  it  was  transferred  to  the  National 
Archives  and  the  series  title  associated 
with  the  system  in  the  National 
Arcirives. 


The  following  systems  of  records,  or 
parts  thereof,  retrievable  by  personal 
identifiers  have  been  transferred  to  the 
National  Archives  since  the  last  notice 
in  53  FR  27246  (July  19, 1888): 

1.  System  name: 

Civil  Case  Fdes  (part  of  National 
Archives  Record  Group  118,  Records  of 
U.S.  Attorneys  and  Marshals). 

System  location: 

National  Archives-Northeast  Region. 
Building  22,  Military  Ocean  Terminal, 
Bayonne,  N)  0700I2-5S8& 

Categories  of  individuaJs  covered  by  the 
system: 

Records  in  the  National  Archives 
cover  individuals  wbo  during  1970-1879 
in  the  Eastern  District  of  New  York 
were:  (a)  Being  investigated  in 
anticipation  of  civil  suits;  (b)  involved  ia 
civil  suits;  (c)  defense  counsel(8);  (d) 
information  sources;  (e)  relevant  to  the 
development  of  civil  suits. 

Categories  of  records  in  the  system: 

Records  in  the  National  Archives 
covered  by  this  notice  are  part  of  Case 
Files  for  Significant  Cases,  1970-1979 
(NARA  Accession  Numbers  2NN-118- 
90-019  and  2NN-118-90-020).  The  files 
include  copies  of  papers  filed  in  U.S. 
District  Court  proceedings,  transcripts  of 
testimony  and  depositions,  appeal 
documents,  attorneys'  notes,  briefs  of 
parties  to  the  case,  and  correspondence 
with  officials  of  the  Department  of 
Justice. 

Routine  uses  of  records  maintained  in 
the  systan.  inchding  categories  of  users 
and  the  purpose  of  such  uses: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  Ae  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C  552a(lXlK3)-  Further 
information  about  nees  and  restrictions 
may  be  found  in  36  CFR  part  1256  and  in 
the  statement  issued  in  the  appendix 
following  Ihis  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
boxes. 

b.  Retrievabihty:  Primarily  by  name  of 
person,  case  number,  complaint  number; 
or  court  docket  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
autborteed  personnel  of  die  National 
Archives. 
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d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address: 

The  system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration,  7th  and  Pennsylvania 
Avenue.  NW.,  Washington.  DC  2040& 

Notification  procedures: 

Individuals  desiHng  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

Records  access  procedures: 

Upon  request,  the  National  Archives 
will  attempt  to  locate  specific  records 
about  individuals  and  will  make  the 
records  available  subject  to  the 
restrictions  set  forth  in  3d  CFR  part  1256. 
Enou^  information  must  be  provided  to 
permit  the  National  Archives  to  locate 
the  records  in  a  reasonable  amoimt  of 
time. 

Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  Sie  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  PubUc  Documents, 
Government  Printing  Office, 
Washingtcm.  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  fodlities  listed  in  36  CFR  part 
1253. 

2.  System  name: 

Criminal  Case  Files  (part  of  National 
Archives  Record  Group  118,  Records  of 
the  U.S.  Attorneys  and  Marshals). 

System  location: 

National  Ardilves-N(»thwest  Region, 
Building  22.  Military  Ocean  Terminal 
Bayonne.  N]  07002-6388. 

Categories  of  individuals  covered  by  the 
ij      m: 

Records  in  the  National  Archives 
cover  individuals  who  during  1970-1979 
in  the  Eastern  District  of  New  York 
were:  (a)  Charged  with  violations:  (b) 
being  investigated  for  violations;  (c) 
defense  counsel(s);  (d)  information 
sources;  (e)  relevant  to  development  of 
criminal  cases;  (f)  investigated,  but 
prosecution  declined;  (g)  referred  to  in 
potential  or  actual  cases  and  matters  of 
concern  to  a  U.S.  Attorney's  Office;  (h) 
placed  into  the  Department's  Pretrial 
Diversion  Program. 

Categories  of  records  in  the  system: 

Records  in  the  National  Archives 
coverd  by  this  notice  are  part  of  Case 
nies  fm  Significant  Cases,  1970-1979 


(NARA  Accession  Numbers  2NN-118- 
90-019  and  2NN-116-0O-020).  The  files 
include  copies  of  papers  filed  in  U.S. 
District  Court  proceedings,  transcripts  of 
testimony  and  depositions,  appeal 
documents,  attorneys'  notes, 
investigatory  files,  briefs  of  parties  to 
the  case,  and  correspondence  with 
officials  of  the  Department  of  Justice. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)(1)(3).  Further 
information  about  uses  fmd  restrictions 
may  be  found  in  36  CFR  part  1256  and  in 
the  statement  issued  in  the  appendix 
following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
boxes. 

b.  Retrievability:  Primarily  by  name  of 
person,  case  number,  complaint  number 
or  court  docket  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address: 

The  system  manager  is  the  Assistant 
Archivist  for  the  National  Archives. 
National  Archives  and  Records 
Administration.  7th  and  Pennsylvania 
Avenue,  NW.  Washington.  DC  20406. 

Notification  Procedures: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

Records  access  procedures: 

Upon  request  the  National  Archives 
will  attempt  to  locate  specific  records 
about  individuals  and  will  make  the 
records  available  subject  to  the 
restrictions  set  forth  in  36  CFR  part  1256. 
Enough  information  must  be  provided  to 
permit  the  Nationfd  Archives  to  locate 
the  records  in  a  reasonable  amount  of 
time.  Records  in  the  National  Archives 
may  not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 


Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

3.  System  name: 

Courts-Martial  Files  (part  of  National 
Archives  Record  Group  153,  Records  of 
the  Judge  Advocate  General  [Army]). 

System  location: 

National  Archives  Building,  7th  and 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  2040& 

Categories  of  individuals  covered  by  the 
system: 

Records  in  the  National  Archives 
cover  Army  personnel  tried  by  courts- 
martial,  1917-1950. 

Categories  of  records  in  the  system: 

Records  in  the  National  Archives 
covered  by  this  notice  are  those  in 
General  Courts-Martial  Olffense  Ledgers. 
1917-1950,  and  Ledger  of  General 
Courts-Martial  Convictions  in  the 
American  Expeditionary  Forces,  1917- 
1919  (NARA  Accession  Number  NN3- 
153-00-002). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses: 

Reference  by  Govenunent  officials, 
scholars,  students,  and  members  of  the 
general  pubUc.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  bom  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and  in 
the  statement  issued  in  the  appendix 
following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Bound  volumes. 

b.  Retrievability:  Arranged  by  fiscal 
year  and  thereunder  by  case  number, 
offense,  or  name  of  accused. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address: 

The  system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration.  7tfa  and  Pennsylvania 
Avenue,  NW,  Washington.  DC.  20406. 


Notification  procedures: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

Records  access  procedures: 

Upon  request,  the  National  Archives 
will  attempt  to  locate  specific  records 
about  individuals  and  will  make  the 
records  available  subject  to  the 
restrictions  set  forth  in  36  CFR  part  1256. 
Enough  information  must  be  provided  to 
permit  the  National  Archives  to  locate 
the  records  in  a  reasonable  amount  of 
time.  Records  in  the  National  Archives 
may  not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington.  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

4.  System  name: 

Principal  Investigator/Proposal  File 
and  Associated  Records  (part  of 
National  Archives  Record  Group  307, 
Records  of  the  National  Science 
Foundation). 

System  location: 

National  Archives  Building,  7th  and 
Pennsylvania  Avenue,  NW,  Washiflgton. 
DC  20408. 

Categories  of  individuals  covered  by  the 
system: 

Records  in  the  National  Archives 
cover  certain  persons  who  received 
support  from  the  National  Science 
Foundation,  either  individually  or 
through  an  academic  institution. 

Categories  of  records  in  the  system: 

Records  in  the  National  Archives 
covered  by  this  notice  are  Approved 
Grant  and  Contract  Program  Office  Files 
of  the  Division  of  Polar  Programs. 
(NARA  Accession  Number  NN3-307-90- 
001).  Documentation  in  each  file 
includes  the  name  of  the  principal 
investigator,  the  proposal  and  its 
identifying  nimiber.  supporting  data 
from  the  academic  institution  or  other 
applicant,  proposal  evaluations  from 
peer  reviewers,  a  review  record, 
financial  data,  and  other  related 
information. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
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general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)(1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and  in 
the  statement  issued  in  the  appendix 
following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
boxes. 

b.  Retrievability:  An  individual's 
name  may  be  used  to  manually  access 
material  in  alphabetized  hard  copy  files. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address: 

The  system  manager  is  the  Assistant 
Archivist  for  the  National  Archives. 
National  Archives  and  Records 
Administration.  7th  and  Pennsylvania 
Avenue,  NW,  Washington,  DC,  20408. 

Notification  procedures: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

Records  access  procedures: 

Upon  request,  the  National  Archives 
will  attempt  to  locate  specific  records 
about  individuals  and  will  make  the 
records  available  subject  to  the 
restrictions  set  forth  in  36  CFR  part  1256. 
Enough  information  must  be  provided  to 
permit  the  National  Archives  to  locate 
the  records  in  a  reasonable  amount  of 
time.  Records  in  the  National  Archives 
may  not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents. 
Government  Printing  Office. 
Washington,  DC  20402.  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

5.  System  name: 

USAINSCOM  Investigative  FUes  (part 
of  National  Archives  Record  Group  319, 
Records  of  the  Army  Staff). 

System  location: 

National  Archives  Building.  7th  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20408. 


Categories  of  individuals  covered  by  the 
system: 

Records  in  the  National  Archives 
cover  individuals  who  during  1936-1970 
were:  (a)  Military  personnel  of  the  U.S. 
Army;  (b)  aliens  granted  limited  access 
authorization  to  U.S.  Defense 
information;  (c)  DOD  alien  personnel 
investigation  for  visa  purposes,  and;  (d) 
individuals  about  whom  there  was  a 
reasonable  basis  to  believe  that  they 
had  engaged  in,  or  planned  to  engage  in, 
specific  adverse  activities. 

Categories  of  records  in  the  system: 

Records  in  the  National  Archives 
covered  by  this  notice  include:  Security 
Classified  Intelligence  and  Investigative 
Dossiers  Relating  to  Individuals  and 
Index  to  Security  Classified  Intelligence 
and  Investigative  Dossiers  (NARA 
Accession  Numbers  NN3-319-81-1, 
NN3-319-82-1,  NN3-330-82-8.  NN3-319- 
83-3,  NN3-319-84-1,  NN3-319-85-1  and 
5,  NN3-319-87-1,  NN3-319-88-9,  and 
NN3-319-90-2).  The  dossiers  contain 
reports,  memorandums,  statements, 
affidavits,  lists,  cables,  and  other 
records  accumulated  by  Army 
investigative  and  intelligence  activities. 
The  accompanying  index  includes 
names  of  individuals,  dates  of  birth, 
investigatory  case  file  numbers,  reasons 
for  the  investigations,  and  information 
about  the  disposition  of  the  cases. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  public.  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  the  pubUc  notice  required  by 
5  U.S.C.  552a  (1)(1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and  in 
the  statement  issued  in  the  appendix 
following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
boxes. 

b.  Retrievability:  Files  are  maintained 
in  alphabetical  order  by  surname  of 
individuals. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National     ' 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 
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The  lyttein  manager  is  the  AMistant 
AroiMHlHf  OH  NMMMal  AfoUveSi 


AvemB.  NW,  WaaU^glnk  OC 
Notification  pmcwdmrts: 


or  ab«it  Ihase  twwdi  aWuld  direct 
iiUMWee  lo  the  aytten  i 


nBcofds  accou  pncsthtns: 

Upon  request  the  National  Archives 
will  attSHpt  Id  locale  epedflc  reoBrds 
about  individuals  aad  will  aiaka  the 
EMorda  available  subject  to  the 
restrlcflons  set  foflh  In  36  Cnt  part  12S6. 
Enoo^  infotmatien  must  be  provided  to 
permft  the  National  Ardiives  to  locate 
1)w  records  In  a  reasonable  amount  of 
time.  Records  In  the  National  Ardiives 
majr  ncA  be  amended  and  requests  for 
awMHwiMaBU  wm  not  be  considered, 
aeave  iBiOTiuroon  FeflBTutng  access 
pnoedvM  Is  avaMie  in  the  Gir/db  to 
Urn  Nalhml  ArdHwrn  of  die  United 
StoJHi  wyek  is  aay  ^  «he 
SupeitMaadaat  afMUic  Decwnents, 


OC 
Ike 


Utt. 


andaiajrbe 
iAidrivae 
teJSCnipait 


A  System  iHime: 

Directorate  of  Operations  Records 
(part  et  Nanann  nicUvvs  Keccra  Group 
BBi  RBOBras  m  ua  Office  of  Strategic 
Services). 

S/stan  fecotinrr 
NatioMl  Afl^vas  Baildta^.  7lh  and 


DCZMOa. 

Ceiegenee  iif  intSvnooJM  covered  oy  Vie 
eyateav 

Kecotds  in  the  NaUonal  Arduvae 
cover  iniBvlduals  who  ducing  1030-1047 
were  of  foreign  intelligence  ar  foreign 
counterintelligence  interest  to  the  CIA. 

Cat^goriet  of  records  in  the  system: 

Reo«ida  ia  the  NallaMl  ArcUeea 
covered  by  this  notice  are 
Misorihaeoas  FleM  Ffles  of  tfie  Office 
of  Strategic  Services.  1030-1047  (NAXA 


NN; 


Routine  uses  of  records  maintaimad  in 
the  ayatem.  including  categories  ef  users 
and  the  purpose  of  such  uses: 

Reference  by  Government  ol 


general  public.  The  i 


iflfiM 


itatba 


National  Arehivas  of  the  United  States 
an  exempt  from  the  Privacy  Act  of  1074 
except  for  the  public  notice  re<)uired  by 
5  U.S.C.  552a  (IXlXS)-  FWtber 
information  about  uses  and  restrictioos 
B^y  be  found  in  38  CFR  part  1256  and  in 
(he  statement  issued  in  the  ^pptm^i*^ 
following  this  notice. 

Policies  and  practices  for  storit^ 
retrieving,  arcessing.  netainii^  and 
disposing  afncards  in  tite  system: 

a.  Storage  Paper  mmiils  ia  arcnival 
containers. 

b.  RetiievaBility:  ^  name. 

c  Safeguaids.  Vacords  are  kept  in 
todeed  steck  areas  accessible  only  to 
authorized  personnel  of  the  National . 
Aecfajves. 

d.  Retention  and  disposal:  Records  are 
retained  penaaaaBtly. 

System  manager  and  addiesit. 

The  system  manager  is  the  Assistant 
AiddvM  for  tfae  NattasMl  Arcfaivaa. 
Natteal  ArcUvea  aad  Beoerds 
Admihistratiaa.  Tth  aad  PennsylvaRia 
AvnMe,  NW,  Waehington,  DC.  30400. 

Notification  procedures: 

Individuals  desiring  information  from 
or  about  these  records  should  direct 
inquiries  to  the  system  manager. 

Records  access  procedures: 

Upon  request,  Hm  Naliaoal  Archives 
wiO  attempt  to  iocatc  apadfic  reoards 
about  individaala  and  wUl  aMke  the 
records  availaMa  aubtact  la  tlw 

I  f artk  <■  80  CFR  partUSe. 

NISI  88  piOVMBa  10 

panM  the  NaiiDul  AfcUvea  la  hicBla 

tiBM.  Haooads  ia  «»  NatfoMl  Aichhwa 

may  not  ha  aoMBdad  and  reqmats  far 
ameadoMsrt  wtM  Hat  be  ooarideced. 
More  tafcnaatioB  rsosrawg  aooeas 
praeadares  is  avalahlB  in  tiie  Gtdde  to 
the  Netionai  Archnree  oflfie  United 
States,  which  is  sold  by  the 
Superintendent  of  PuMic  Documents, 
Government  Printing  Office, 
Washington.  DC  20402.  and  may  be 
considted  at  the  Nationa]  Archives 
research  f adBties  listed  in  36  CFR  part 
1253. 

7.  System  name: 

Bxacutive  Claawncy  Klea  (part  of 
National  ArcUvas  Baoord  Graup  304. 
Records  of  the  Office  of  the  Pardon 
Attorney). 

System  hcetioa: 

Archival  Projects  Branch,  WaeMagtan 


National  Records  Center,  Sultland.  MD 


Categones  of  individuals  covered  by  the 
system: 

Records  in  the  National  Archives 
oo««r  iodividuais  who  have  applied  for 
or  been  graatad  exaculive  deasency, 
1945-ieM. 

Categories  of  records  in  the  system: 

Records  in  the  National  Archives 
oeveied  by  this  notice  tndade  Reports 
of  the  Pardon  Attorney,  conaisting  of  the 
"Letter  of  Advice"  tenished  to  the 
IVesideat  on  appiicatioas  for  execative 
clemancy.  aad  the  ftwsidentiai 
responaea,  1045-1060;  and  the  Pardon 
Attorney  Case  Pies  for  Robert  Strood, 
1969,  and  Jaiius  and  Etiiel  Rosenberg, 
1953.  (NARA  Acceaaicm  Nunbei*  NN3- 
204-00-001  aad  NN3-204-00-002). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses: 

Reference  by  Government  officials, 
scholars,  students,  and  members  of  the 
general  publia  The  records  in  the 
National  Archives  of  the  United  States 
are  exempt  from  the  Privacy  Act  of  1974 
except  for  ika  pablic  ROtioe  required  by 
5  U.S.C  SS2a  ^Jllim.  Farther 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  aad  in 
the  statement  issued  in  the  appendix 
following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposntg  of  records  in  tfre  system: 

a.  Storage:  Paper  records  stored  in 
boxes. 

b.  Retrievability;  lolbrmatiaa  is 
retrieved  by  reference  to  the  Iik  number 
assigned  to  Qie  name  of  each  applicant 
for  clemency. 

c.  Safeguards:  Records  are  kept  in 
locked  alack  areas  acceaaiUe  OBly  to 
aulhariaed  peraonnsl  of  the  National 
Archives. 

d.  Rdcntson  and  disposal:  Records  are 
retaaied  permanently. 

System  manager  and  address: 

The  syatam  manager  is  tfie  Assistant 
ArckMst  for  Urn  Natioaal  ArcWves. 
Natiaaal  Aiddvea  and  Itaoords 
Atlwiiihtiation,  7th  aad  Pannsyivania 
Avenue.  NW.  WasdUf«lon.  DC  30400. 

Notification  Procedures: 

Individuals  desiring  information  £rora 
or  about  these  records  should  direct 
inxiuiries  to  the  system  manager. 


Records  aooees  ptocedares: 
Upon  request,  Ine  National  Ardiives 
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will  attempt  to  locate  specific  records 
about  individuals  and  will  make  the 
records  available  subject  to  the 
restrictions  set  forth  in  36  CFR  part  1256. 
Enough  information  must  be  provided  to 
permit  the  National  Archives  to  locate 
the  records  in  a  reasonable  amount  of 
time.  Records  in  the  National  Archives 
may  not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

Appendix 

General  Statement  About  Uses  and 
Restrictions 

A  record  from  an  accessioned  system 
of  records  may  be  made  available  to  any 
person  who  has  applied  for  and  received 
a  researcher  identification  card.  Rules 
governing  the  use  of  records  and 
procedures  for  applying  for  research 
cards  are  found  in  36  CFR  part  1254. 
However,  the  use  of  some  of  the  records 
is  subject  to  restrictions  imposed  by 
statute  or  Fxecutive  order,  or  by  the 
restrictions  specified  in  writing  in 
accordance  with  44  U.S.C.  2106  by  the 
transferring  agency.  The  latter 
restrictions  on  access  are  known  as 
"specific  restrictions."  Restrictions  on 
access  that  may  apply  to  more  than  one 
record  group  are  termed  "general 
restrictions."  They  are  applicable  to  the 
kinds  of  information  or  classes  of 
accessioned  records  designated 
regardless  of  the  record  group  to  which 
they  have  been  allocated  or  Uie  specific 
system  of  records  they  are  contained  in. 
The  restrictions  are  published  in  the 
Guide  to  the  National  Archives  of  the 
United  States  and  supplemented  by 
restriction  statements  approved  by  the 
Archivist  of  the  United  States  and  set 
forth  in  38  CFR  part  1256.  Access  to 
records  containing  information  of  a 
highly  personal  nature  which,  if 
disclosed,  would  invade  the  privacy  of 
an  individual  are  generally  restricted  by 
36  CFR  1256.16. 

Dated:  lanuary  28, 1991. 
Don  W.  Wilson. 
Archivist  of  the  United  States. 
[FR  Doc  91-2508  Filed  2-1-91;  &-45  am] 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

PuMIc  Haaring  in  Datrolt,  Ml;  Aviation 
Aeddant 

In  connection  with  the  investigation  of 
the  Northwest  Airlines,  Flight  299  (a  B- 
727)  and  Flight  1462  (a  DC-0)  accident  at 
Detroit,  Michigan,  December  3, 1990,  the 
National  Transportation  Safety  Board 
will  convene  a  public  hearing  at  12  p.m. 
(eastern  standard  time),  on  Monday, 
March  18, 1991,  at  the  Westin  Hotel,  in 
the  Mackinac  Ballroom,  located  in  the 
Renaissance  Center,  Detroit  Michigan 
48243.  For  more  information  contact 
Alan  Pollock,  Office  of  Public  Affaire, 
National  Transportation  Safety  Board, 
800  Independence  Avenue,  SW., 
Washington,  DC  20594,  telephone  (202) 
382-6606. 

Dated:  January  28, 1991. 
BesHstdesty, 

Federal  Register  Liaison  Officer. 
[FR  I}oc.  91-2488  Filed  2-1-91;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Conaumara  Powar  Company; 
Wnhdrawal  of  Amandntant  to  Fadllty 
Oparating  Ucanaa 

[Docket  No.  50-255] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Consumera  Power 
Company  (the  licensee)  to  withdraw  its 
April  11, 1990,  application  for  proposed 
amendment  to  Provisional  Operating 
License  No.  DPR-20  for  the  Palisades 
Plant  located  in  Van  Buren  County, 
Michigan. 

The  proposed  amendment  would  have 
revised  the  Technical  Specifications 
Section  3.3.1.b  by  relaxing  for  a  limited 
time,  the  boron  concentration  required 
for  Safety  Injection  Tank  T-62A. 
Additionally,  a  temporary  surveillance 
requirement  was  proposed  to  be  added 
to  Table  4.2.1,  Item  5. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  April  23, 1990  (55  FR 
15306).  However,  by  letter  dated 
December  5, 1990,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  11, 1990,  and  the 
licensee's  letter  dated  December  5, 1990, 
which  withdrew  the  application  for 
license  amendment  llie  above 
documents  are  available  for  public 


inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  the 
Gelman  Building,  NW.,  Washington,  DC, 
and  the  Van  Zoeren  Library,  Hope 
College,  Holland.  Michigan  40423. 

Dated  at  Rockville,  Maryland  this  18th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 
Brian  Holian. 

Project  Manager,  Project  Directorate  ni~l. 
Division  of  Reactor  Projects— IIl/IV/V, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  91-2541  Filed  2-1-91;  8:45  am] 
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[Docket  Na  50-210] 

GPU  Nudaar  Corporatkm;  laauanca  of 
Amandntant  to  ProvMonal  Oparatbtg 
Ucanaa 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  146  to  Provisional 
Operating  License  No.  DPR-16  issued  to 
GPU  Nudear  Corporation  (the  licensee), 
which  revised  the  Technical 
Spedfications  for  operation  of  the 
Oyster  Creek  Nuclear  Generating 
Station  located  in  Ocean  County,  New 
Jersey.  The  amendment  is  effective  as  of 
the  date  of  issuance. 

The  amendment  modified  the 
Technical  Spedfications  to 
accommodate  implementation  of  a  21- 
month  operating  cycle  with  a  3-month 
outage,  or  a  24-month  plant  refueling 
cyde  for  Technical  Specification 
surveillance  intervals  which  will  expire 
prior  to  the  currently  13R  refueling 
outage. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
December  27, 1990  (55  FR  53221).  No 
request  for  a  hearing  ot  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment  the 
Commission  has  conduded  that  the 
issuance  of  this  amendment  will  not 
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have  a  lipificaBi  affBCt  oo  the  quatity 
of  the  hamaa  aavtmiaieal 

far  farther  AtaikwilhfBifBCt  to  the 
action  aaa  (1)  the  application  fcr 
amendaaat  dated  Daceiber  17.  UM.  as 
■iipplampntod  Januaiy  7. 1J91.  (2) 
Amendment  No.  146  to  Licenee  No. 
DPR-1&  (3}  the  Caamiaaion'e  ralatod 
Safety  Evaluation,  and  (4)  the 
Commission'a  Enviroamental 
Assesaaiaat  All  of  these  items  are 
available  Cor  public  intpection  at  the 
Commission's  Public  DocuiBcnt  Rooai. 
the  Gelman  Building.  2120  L  Street  NW^ 
Washington,  DC  and  at  the  local  public 
document  room.  Ocean  County  Library, 
Reference  Department  101  Washington 
Street  Toms  River,  New  Jersey  08753.  A 
oopy  of  aeeM  (2).  (3)  awl  («)  aay  be 
obtsiowlapoofiiiMitaddreseedtothe 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Director,  DMsion  of  Reactor  Proiedt— 

i/n. 

Dated  at  KockviBe,  Maryland  this  291h  day 
Cn  faiiuBi  y  1991. 

For  the  Nadav  ReguAskny  Conunission. 
AlexandK  W.  Dnemkk.  St, 
Project  Maatjger.  Project  DJrecttrote  1-4, 
Diviaioa  f^Keador  Projects— I/H  Office  cf 
NucieoT  Reactor  Rtigahition. 
(nt  Doc  91-2542  Tiled  2-1-91: 8:45  am] 
icoot: 
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The  U.S.  Nudear  Regulatory 
Commission  (Commission]  has  issued 
AmencBBeat  Plo*  145  to  Pi  uv  isional 
Operating  license  No.  DPR-IO  issued  to 
GPU  Nudeer  Ooiporatran  (the  licensee), 
wtnCB  revtsen  Ine  Technical 
SpecincatioRS  for  operation  of  the 
Oyster  Crack  Nadear  Generating 
Station  located  in  Ocean  County,  New 
jersey.  The  aiBendiBent  is  effective  as  of 
the  date  of  teeoanoe. 

The  amendment  revises  ^  Technical 
Spedficatiani  (TS)  by  extending  die 
channel  ealibniticMi  inlerval  from  18  to 
24  BMMstfH  for  TS  lleBH  2.a,  Z.d,  3.a,  and 
Xd  ofTabla  4.19X  Items  2.a  and  2.d 
provide  surveflUace  leqinreaients  for 
the  Maia  Stack  Rwfioacti^  Noble  Gas 
monitors  and  aasodated  efRoent  flow 
element  Items  3.a  and  3.d  provide 
surveilaace  feqaiieasiiits  for  the 
Turbine  Baikiiag  VaMiUtion 
Radioactiire  NoUe  Gas  anaitors  and 
flow  eleBMet.  The  ■ar¥eiiiaBoe  interval 
supports  a  24-nianth  lafuefaq;  cyde  at 
Oyster  CrealL 

The  applioaiea  for  the  amendBKot 
compki 


requirements  of  dw  Ateaiic  CoeiBy  Ad 
of  1954,  as  amended  (the  Act),  aad  the 
Commission's  rules  and  regulations.  The 
ConanesKMi  lias  made  appropnate 
flndings  as  required  by  the  Act  and  the 
Comaisaion's  rules  and  regulations  in  10 
CFS  chapter  L  which  are  set  foidi  in  the 
license  ameodnanL 

Notice  of  Consideration  of  Issuance  of 
Amendment  aad  Opportunity  lor 
Hearing  in  connedioa  with  this  action 
was  published  in  die  Fedeial  Sa^star  on 
October  IB.  1990  (55  FR  4Z2B4).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impad 
statement.  Based  upon  the 
environmental  assessment  the 
Commission  has  coadaded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  e£fed  on  the  qaality 
of  the  human  eavironiBeBt 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  September  21, 1990, 

(2)  Amendment  Na  145  to  License  No. 
DPR-16,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  Ail  of  these  items  are 
available  for  public  inspection  At  the 
Commission's  Public  Document  Room, 
the  Gehnan  Building,  212B  L  Street  I^fW.. 
Washington.  DC  and  at  the  Ocean 
County  Library.  Reference  Department 
101  Washington  Street  Toms  River. 
New  Jersey  08753.  A  copy  of  items  [1\. 

(3)  and  4  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nudear 
Regulatory  Commission,  Washington. 
DC  20555,  Attention:  Director.  Division 
of  Reactor  Projects  I/n. 

Dated  at  RockviUe.  Mafyland  this  zmh  day 
of  January  1991. 

For  the  Nuciear  R^gidatory  CommisMon. 

Project  Manager,  defect  Duwctorate  #-C 
Divisiom  ofaeactar  Pro/eet^-l/II.  Offioeef 
Nuciear  Reactotfiegulatian. 
[FR  Doc  91-2543  Filed  3-1-91:  &-4S  am] 
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IIk  Tennessee  Valley  Audnrnty  (the 
licensee)  ti  die  holder  of  FaciB^ 
Operating  Ucenae  No.  DFIt-TV  ft^di 
authorizes  operation  of  the  Seqwoyeh 
Nudear  Plant  Unit  2.  Xtim  Boense 


provides  that,  among  odier  things.  Unit  2 
is  subfed  to  all  rules,  regrdations,  and 
orders  of  the  Nadear  Regulatory 
Coraraisaian  (Commission)  now  or 
hereafter  in  eiEfect 

The  Sequoyah  Nadear  Plant  Unit  2,  is 
one  of  the  two  ptessariaod  water 
reactors  hscated  at  the  lioeasee's  site  in 
Hamilton  Coonty.  Tennessee. 

n 

General  Design  Criterion  (GDC)  52  of 
appendix  A  to  10  CFR  part  50  requires 
that  each  reactor  ooBtainaient  be 
desi^ud  »o  that  periods  integrated 
leakage  rate  testhig  caa  be  conducted  to 
assure  containment  isolation  integrity. 
Section  IIL0.1(a)  of  appendix }  to  10 
CFR  part  50  requires  that  the  third  Type 
A  test  in  a  10-year  service  period  shall 
be  conducted  when  the  unit  is  shut 
down  for  the  10-year  unit  inserrioe 
inspection  (ISI). 

Tlie  Type  A  tests  are  conducted  to 
measure  the  primary  reactor 
containment  integrated  leakage  rate. 
They  are  also  Icnown  as  the  containment 
integrated  leak  rate  tests.  These  tests 
are  required  by  appendix  J  to  assure 
that  the  mntainmpnt  leakage  foUowiAg  a 
large  break  loss-of-coolant  accident  is 
less  than  the  maxisuun  aUowable  leak 
rate  assumed  in  the  accident  analysis.  In 
addition  to  the  Type  A  tests,  appendix  ] 
requires  Type  B  and  Type  C  tests  of 
leakage  through  containment 
penetrations  and  containment  isolation 
valves  to  also  assure  containment 
integrity  during  an  acddent.  Hiis 
requested  exemption  does  not  affed  the 
requirements  on  {!)  die  Tjrpe  B  and  Type 
C  tests  in  appendix  J  or  {2)  the  maximum 
allowed  containment  leakage  rate  in 
appendix  )  and  die  UnH  2  Technical 
Specifications. 

The  containment  is  required  to  be 
operable  when  the  aidt  is  at  reactor 
system  oootfitions  above  cold  shutdown 
and  refbding.  The  containment  is  not 
required  for  oold  shntdown  or  refueling. 

By  letter  dated  Aignst  31. 1990,  tlie 
licensee  requested  an  exemptian  from 
the  Type  A  testing  requirements  in 
section  IlliXl(a)  of  appendix ).  This  is 
an  exemption  from  oondocttng  the  third 
Type  A  test  in  a  10-year  Kfvioe  period 
during  the  unit  aiMitdown  for  the  10-year 
inservice  inspection  (ISI).  The  third 
Type  A  test  for  the  first  10-year  service 
period  for  Unit  2  is  scheduled  for  the 
Unit  2  Cycle  5  refueling  outage  in  1992. 
The  licensee  contends  that  because  tlie 
10-year  ISI  has  been  extended  beyond 
1992,  the  inspection  is  not  required  for 
the  Unit  2  Cyde  S  refaeling  outage  and, 
therefore,  must  be  uaooapled  from  the 
third  Type  A  test  in  each  10-year  service 
period  which  is  required  by  appendix ). 


TVA  stated  that  the  third  Type  A  test 
of  the  first  10-year  service  period  for 
Unit  2  is  presently  scheduled  to 
commence  towaid  the  end  of  the  Unit  2 
Cyde  5  refuding  ootage  (i.e..  May  1902). 
It  intenda  to  conduct  the  Unit  2 10-year 
inservice  inspection  during  the  Unit  2 
Cycle  Brefoeliag  outage  (i.e..  October- 
November  1993). 

The  10-year  ISI  is  not  related  to  the 
integrity  of  the  contahunent  pressure 
boundary.  The  paipose  of  the  appendix  ] 
test  program  is  to  ensure  that  lesdcage 
through  the  primary  reactor  containment 
does  not  exceed  attowabie  leakage  rate 
values.  The  purpose  of  the  ISI  program 
is  to  ensure  that  structural  integrity  of 
Class  1, 2,  and  3  components  is 
maintained  in  accordance  witfi  ASME 
Code  requirements.  Therefore,  the 
proposed  separation  has  no  safety 
consequences  because  the  requirements 
on  containment  integrity  in  appendix  J 
and  the  Unit  2  Technical  Specifications, 
and  on  structural  integrity  of  Class  1. 2. 
and  2  components  in  the  ASME  Code 
are  not  being  changed  by  the  proposed 
exemption. 

The  10-year  ISI  is  scheduled  for  die 
Unit  2  Cycle  6  refueling  outi^  in  1999  m 
accordance  with  section  XI  of  the 
American  Society  of  Mechanical 
Engineers  (AShffi)  Code  and  with  10 
CFR  50.55a{g)(4).  The  first  10-year  ISI  for 
Unit  2  is,  therefore,  scheduled  for  a 
future  refueling  outage  other  than  the 
upcoming  Unit  2  Cyde  5  refaeling 
outage  which  is  scheduled  for  1992.  The 
extension  of  the  10-year  ISI  is  necessary 
in  order  for  the  plant  to  accumulate 
sufficient  operating  time  to  cmduct  the 
10-year  ISI  because  of  the  extended  33- 
month  outage  of  Unit  2  from  1985  to 
1996.  In  accordance  with  the  proivisions 
of  section  XI.  Article  IWA-2400(c),  of 
the  ASME  Code,  the  ticensee  extended 
the  Sequoyah  Unit  2  10-year  ISI  to  1993. 
(The  Unit  1 10-year  ISI  was  extended  to 
1994  because  of  the  similar  extended 
outage  from  1985  to  1988.)  The  AShffi 
Code  allows  the  lO-yeer  IS  to  be 
postponed  if  the  time  the  plant  has 
(^lerated  is  si^iificantly  less  than  the  10- 
year  inspectioo  cycle  which  is  true  im 
Sequoyah  because  of  its  extended 
outage. 

The  staff  has  considered  the  appendix 
)  exerapticm  request  for  unooaphng  the 
third  Type  A  test  of  each  10-year  service 
period  from  the  U>-year  nm't  ISI  and 
concludes  it  is  justified  oa  the  gronndb 
that  the  third  Type  A  test  within  each 
10-year  service  period  «ttd  the  10-year 
ISI  must  be  scheduled  sqiiaratcly  for 
Unit  2  and  the  safe  operation  of  Unit  2 
does  not  require  that  die  two  tests  be 
conducted  in  the  same  outage.  The 
licensee  is  still  requited  tocondud  the 
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Unit  2 10-year  ISI  in  accordance  with 
section  XI  of  the  ASME  Code. 

Ill 

Accordingty.  the  Commission  has 
determined  diat  pursuant  to  10  CFR 
50J2,  the  exemptions  are  (1)  authorized 
by  law,  (^  wilt  not  present  an  undue 
risk  to  public  health  and  safety,  and  are 
(3)  consistent  with  the  common  defense 
and  security.  The  Commission  further 
determkies  that  spedal  circumstances, 
a»  provided  in  10  CFR  50.12(a)(2)(ii),  are 
present  justifying  the  exemption— 
namely,  that  apfilication  of  the 
regulation  in  these  particular 
drennstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule  in  that  fte  Unit  2  containment  will 
continue  to  provide  a  reliable  and 
acceptable  means  of  containment 
isolation  integrity  within  the  leakage 
requirements  of  appendix  J  and  the  Unit 
2  "Technical  Specifications  and  the  Unit 
2  lO-year  ISI  will  still  be  conducted  in 
accordance  with  the  ASME  Code. 

When  appendix  J  was  adopted,  the 
end  of  the  l©-year  service  period  and  the 
10-year  inservice  inspectioji  outage  were 
contemplated  to  be  concurrent 
milestones:  however,  these  milestones 
are  unrelated  within  the  meaning  of 
containment  integrity  because  the  10- 
year  ISI  is  not  conducted  to  assure 
containment  mtegrity.  The  Type  A,  B, 
and  C  tests  of  appendix  \  assure 
containment  integrity.  The  rule  did  not 
anticipate  extended  outages  that  would 
extend  the  10-year  ISI  m  accordance 
with  the  ASME  Code.  Appendix  J 
requires  that  the  Unit  2 10-year  ISI  be 
rescheduled  to  coincide  with  the  Unit  2 
Cycle  5  refueling  outage.  The  10-year 
insovice  inspection  ht  Unit  2  is 
currently  scheduled  for  1983  in 
accordance  with  section  XI  c^  the  ASME 
Code  and  10  CFR  50.55a(^4). 
Performing  the  10-year  ISI  early  and 
concurrent  with  the  third  Type  A  test  in 
a  10-year  service  period  is  not  necessary 
to  assure  containment  isolation  integrity 
and  would  fanpose  a  hardship  on  the 
licensee  with  littie  or  no  increase  in  the 
level  of  quality  or  safety  at  Unit  2. 

Accordingly,  pursuant  to  10  CFR 
50.12(a}f2)(ii),  the  Commission  hereby 
grants  an  exemption  from  the 
requirements  of  section  IILD.l(a)  of 
appendix  )  to  10  CFR  pari  50  to  the 
licensee  for  operation  of  the  Sequoyah 
Nuclear  Plant  Unit  2.  as  described 
above.  The  Conwussiott  granted  such  an 
exemption  far  Unit  1  in  its  letter  dated 
Scptraiber  29. 1988. 

Pursuant  to  10  CFR  51.32.  die 
Commission  has  determined  that  the 
issuance  of  this  exemption  will  have  no 
signtficaBt  impact  on  the  c&vinmmcnt 


This  was  noticed  m  the  Federal  Register 
(56  FR  3121,  January  28, 1991). 

For  further  details  with  respect  to  this 
action,  see  die  request  for  exemption 
dated  August  31, 1990.  which  is 
available  for  pubhc  inspection  at  the 
Commission's  Public  Document  Room, 
Gelman  Building,  2120  L  Street.  NW.. 
Washington,  DC.  and  at  the 
Chattanooga-Hamilton  County 
Bicentennial  Library,  1001  Broad  Street, 
Chattanooga,  Tennessee  37402. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland  this  29(li  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 

Stavea  A.  Vat^, 

Director.  Division  of  Reactor  Projects— I/Il, 
Office  of  Nuclear  Reactor  ReguloO'oe. 
[FR  Doc.  91-2544  Filed  2-1-91;  8:45  ant) 
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[Docket  No.  5(M«1} 

lUinoia  Power  Company,  cl  at; 
Envlronraontal  Aeiaeemi 
Finding  of  no  Significant 


The  U.S.  Nudear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  the  Illinois  Power  Company  (IP)  and 
Soyland  Power  Coc^>erative.  loL.  (the 
licensee),  for  operation  of  the  Clinton 
Power  Station,  Unit  1,  located  in  DeWitt 
County,  Illinois. 

EnvHonmental  Assessment 

Ideatificotion  of  Proposed  Action 

IP,  et  al.,  have  proposed  an 
amendment  to  Fadlity  Operating 
License  No.  NP1'-62  whidi  consists  of 
changes  to  the  Technical  Specificatfons 
(TS).  The  amendment  would  revise  the 
TS  to  change  the  conditions  for  test 
starting  of  the  diesel  generators 
consistent  widi  the  recommendations  in 
NRC  Generic  Letter  84-15. 

This  revision  of  the  Clinton  Power 
Station  TS  would  be  made  in  response 
to  the  licensees'  application  for 
amendment  dated  October  30, 1987  and 
revised  June  30, 1989. 

The  Need  for  the  Proposed  Actioa 

NRC  Generic  Letter  (GL)  84-15. 
"Proposed  Staff  Actions  to  Improve  and 
Maintain  Diesel  Generator  Reliability." 
describes  methods  for  emergency  Diesel 
Generator  (EDG)  testing  which,  if 
implemented,  would  minimize  the 
impact  of  testing  on  EDG  reKabifity. 
These  methods  include  engine  prehibe, 
modified  or  slow  starts  as  apphcable, 
and  loadmg  in  accordance  with  vendor 
recommendations.  I¥ior  to  hcensing,  a 
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footnote  was  added  to  section  4.8.1.1.2 
of  the  Clinton  TS  for  the  specific 
purpose  of  allowing  this  methodology  to 
be  applied  to  certain  EDG  surveillance 
testing.  However,  this  footnote  was  not 
made  apphcable  for  all  required 
surveillance  and  subsequently  the  NRC 
determined  that  the  wording  of  the 
footnote  was  ambiguous,  and  that 
clarification  was  appropriate. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  changes  would  allow  all 
diesel  test  starts  required  by  TS  4.8.1.1.2 
to  be  preceded  by  engine  prelube  and/or 
warmup  except  for  ambient  starts 
required  every  184  days. 

The  Commission  has  concluded  that 
the  proposed  amendment  does  not 
involve  any  significant  radiological 
environmental  impacts,  since  the 
changes  it  authorizes  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  and  do  not 
increase  potential  radiological  releases 
during  normal  operations  or  transients. 
With  regard  to  nonradiological  impacts, 
the  proposed  amendment  involves 
systems  located  within  the  restricted 
area  as  defined  in  10  CFR  part  20.  The 
proposed  amendment  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  staff  also  concludes  that 
there  are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Accordingly,  the  Commission  findings 
in  the  "Final  Environmental  Statement 
related  to  the  operation  of  Clinton 
Power  Station,  Unit  No.  1"  dated  May 
1962  regarding  radiological 
environmental  impacts  from  the  plant 
during  normal  operation  or  after 
accident  conditions,  are  not  adversely 
altered  by  this  action.  DP  is  committed  to 
operate  Clinton.  Unit  1,  in  accordance 
with  standards  and  regulations  to 
maintain  occupational  exposure  levels 
"as  low  as  reasonably  achievable." 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  February  18. 1988 
(53  FR  4920).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

The  principal  alternative  would  be  to 
deny  the  requested  amendment  This 
alternative,  in  effect  would  be  the  same 
as  a  "no  action"  alternative.  Since  the 
Commission  has  concluded  that  there 
are  no  significant  environmental  effects 
that  would  result  from  the  proposed 
action,  any  alternatives  with  equal  or 


greater  environmental  impacts  need  not 
be  evaluated. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Clinton  Power  Station,  Unit  1,  dated 
May  1982. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  of  October  30, 1987  and  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  on  the  findings  and  conclusions 
discussed  above,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  license  amendment 

Based  upon  this  environmental    ' 
assessment  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  request  for  amendment 
dated  October  30, 1987  and  revised  June 
30, 1989,  and  the  Final  Environmental 
Statement  for  the  Clinton  Power  Station 
dated  May  198Z  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  2120  L  Street 
NW..  Washington.  DC  and  at  the 
Vespasian  Warner  Public  Library,  120 
West  Johnson  Street  Clinton.  Illinois 
61727. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  January  1901. 

For  the  Nuclear  Regulatory  Commission. 

John  N.  Hanoon, 

Director,  Project  Directorate  111-3.  Division  of 
Reactor  PTOjecta—III/rv/V,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc  91-2545  Filed  2-l-©l;  8:45  am] 
MUiNQ  COM  7ise-ei-ii 


[Docket  Na50-21«] 

QPU  Nuctoar  Coq>.  andJarMy  Central 
Powar  A  Ught  Co;  AvaHabNIty  of 
Safaty  Evaluation  Raport  Ralatad  to 
tha  FuM-Tarm  Oparating  Ucanaa  for 
Oyatar  Craak  Nudaar  Qanarating 
Station 

The  U.S.  Nuclear  Regulatory 
Commission  has  published  its  Safety 
Evaluation  Report  Related  to  the  Full- 
Term  Operating  License  for  Oyster 
Creek  Nuclear  Generating  Station. 
Docket  No.  50-219  (NUREG-1382). 

Copies  of  the  Report  have  been  placed 
in  the  NRCs  Public  Docket  Room,  the 
Gelman  Building.  2120  L  Street  NW., 
Washington,  DC  20555.  and  in  the  Local 
Public  Document  Room.  Ocean  County 


Library,  Reference  Department,  101 
Washington  Street,  Toms  River,  New 
Jersey  96753,  for  review  by  interested 
persons.  Copies  of  the  Report  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Post  Office  Box  37082. 
Washington.  DC  20013-7082.  GPO 
deposit  account  holders  may  charge 
order  by  calling  202-275-2060.  Copies 
are  also  available  from  the  National 
Technical  Information  Service. 
Springfield.  Virginia  22161. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission 
Alexander  W.  Drameiiclt, 
Acting  Project  Director,  Project  Directorate  I- 
4,  Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  91-2546  Filed  2-1-91;  8:45  am] 
MUMQ  COOC  TSSO-OI-H 


[Docket  No.  50-322-OLA-2;  A8LBP  Na  91- 
631-03-OLA-2] 

Long  Island  Lighting  Co.; 
EstaMiahmant  of  Atomic  Safaty  and 
Ucansing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972. 
published  in  the  Federal  Register,  37  Fit 
28710  (1972),  and  SS  2.105.  2.700,  2.702. 
2.714.  2.714a.  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  to 
preside  over  the  following  proceeding. 

Long  Island  lighting  Company 

Shoreham  Nuclear  Power  Station.  Unit 
1,  Facility  Operating  License  No.  NPF-82 
(Possession  Only  License) 

This  Atomic  Safety  and  Licensing 
Board  is  being  designated  pursuant  to 
the  provisions  of  a  Memorandum  and 
Order  issued  by  the  Commission  on 
January  24. 1991  concerning  a  request  by 
the  Long  Island  Lighting  Company 
("LILCO")  for  an  amendment  to  its 
license  to  operate  the  Shoreham  Nuclear 
Power  Station,  Unit  1  ("Shoreham") 
located  on  Long  Island  in  the  State  of 
New  York.  The  amendment  would 
change  the  license  fit)m  one  which 
authorizes  ULCO  to  "possess,  use.  and 
operate"  Shoreham  to  one  which 
authorizes  LILCO  to  "possess,  use  but 
not  operate  the  facility."  CLI-01-01, 33 
NRC (1991). 

The  Board  ia  comprised  of  the 
following  administrative  judges: 
Morton  B.  Margulies.  Chairman,  Atomic 

Safety  and  Licensing  Board  Panel. 

U.S.  Nuclear  Regulatory  Commission, 

Washington.  DC  20555. 
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ail 


George  A.  Fecguoa.  6307  Al  Jones 
Ddve.  Cobiaabia  Beach.  MD  20764. 

Jerry  R.  Kline.  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regtdatoiy  Commission,  Washington, 
LKJ  20^w. 
All  correspondence,  documents  and 

other  materials  shall  be  filed  with  the 

Judges  in  accordance  mdi  10  CFR  2.701. 

Issued  at  Betbcada.  Maryland,  this  28th  day 
of  January  1901. 

RobartllLaso. 

Acting  Chief  AdmiaiatratioK  Judge,  Atomic 
Safety  and  Licensing  Board  Panel. 
pH  Doc.  91-2547  Filed  2-1-4M;  8:4&aB4 
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In  tha  MaMar  Of  Waatam  Straaa»  Inc. 

Hoiialon»TX;Ovdar 

(Effactlva  MwoadMaly) 

I 

Western  Stress.  Inc.  (Licensee  or  WSI] 
is  the  koldec  of  ^Fpraduct  Matmial . 
Licease  No.  4^-2fi00(M>l  issaed  by  the 
Nuclear  Regalatory  CoBBsniBsioo  (NRC 
or  CoBUQissiaa)  pursuanl  to  10  CFR  part 
aaaDd  34.The  license  authonzes  the 
Licensee  to  possess  radioactive  iridium- 
192  and  cobalt-60  in  the  form  of  sealed 
sources  for  use  in  certain  industrial 
radiography  devices  and  for  the  purpose 
of  performing  industrial  radiography. 
The  license,  original^  issued  on 
October  15. 1987.  Is  due  to  expire  on 
October  31, 1992. 

n 

On  October  5. 1990,  the  Licensee 
telephoned  NRCs  Opeiatiuus  Center  fai 
Bedieada.  Mnylud.  to  report  a 
radiography  incirieat  that  occurred  in 
Bordentown.  Na«r  )eiaey.  The  incident 
involved  the  dtsooanactiaii  of  a  sealed 
ladioaclhro  rartiiTgiaphj  sovfcc  fronx  ite 
drive  csUe.  NBC  Region  I  dispatched 
inqwctots  to  ttis  scene  of  the  incident. 
On  October  5-t.  HBO.  hispectats 
observed  efiueto  to  recover  die 
disconnected  sonioe  and  interviewed 
involved  persoanel  in  regard  to  the 
ciicuBistences  scKroonding  die  event 
On  October  It  19ta  after  U  had  becsaae 
apparent  diat  flbm  ladk^apiier  involved 
in  this  inddent  had  lecrived  radiation 
exposures  to  the  wfaoic  body  and  to  the 
hand  wrfijck  iwese  estimated  to  have 
exceeded  NRC  liarite.  NRC  issued  a 
Confimatery  Acttoa  Letter  to  dw 
Licensee  canfiflainy  the  Licensee's 
commitment  to  ppi^ibit  die 
radiographer,  who  aiao  served  as  WSi's 
radiation  safety  officer  (BSO)  at  ite 
Pennsaukeo,  New  Jssaey,  field  office, 
from  engaging  to  Uiceaeed  activilies 


pendJBf  NRC  review  of  the  evei^  NRC 
also  asked  ite  Office  at  tovtstiBatioas 
(01)  to  interview  the  individuals 
invobcd  to  die  October  S  faiddenl.  On 
Dacember  4k  IflBOi  an  iaspectioB  report 
wasisaaed  and  oa  Dacenfcer  7,  iflSft  an 
enforcement  eonfamicv  was  ri™'*Tfr< 
with  the  licensee's  corporate  RSO  to 
disease  tfte  incident  and  vioIatioRS 
disclosed  by  NRCs  inspection  and 
investigation.  During  the  enfbtcanent 
conference,  the  Licensee's  RSO  stated 
that  WSI  would  never  again  permit  this 
radiogra^wr  to  serve  in  a  sapervisory 
cmpadty  widi  respect  to  raifiography 
activities. 

NRC's  revtew  of  this  toddcnt 
indicates  that  the  radiographer 
cosmitted  two  violations  of  NRC 
radiation  safety  requirements,  at  least 
one  of  whfcfa  was  vtriUful.  The  vtolations 
directly  conlriboted  to  tiic  occtirrence  of 
radiatinn  overexposures  to  his  whaie 
body  and  to  his  ri^  handi  Spedficidly, 
on  October  5, 1990.  frrilowing  a  probtem 
with  the  radiography  equipment  and 
despite  encouotning  soake  difficaity  in 
tuning  ths  hand  cru^  used  to  retam 
the  radiography  source  to  ite  shipldfd 
position,  the  raidiopapher  fatted  to 
perform  a  cfmfirmatory  radiatim  sarvey 
to  ensure  that  the  source  was  to  a  sale, 
shidded  poaiticm.  in  vidation  ol  10  CFR 
34.43(b).  In  his  attempt  to  resolve  the 
problem,  die  radiographer,  knowing  he 
would  iiave  to  get  close  to  the  source, 
removed  his  dcMimetry  (two  pocket 
dosimetes  and  TLD  bad^J,  in  violation 
of  10  CFR  3433(a).  Only  after  leaving 
the  immediate  area  of  the  source  ^d  the 
radiographer  resume  wearing  his 
personal  radiation  dosimetry.  Both  of 
these  violations  occuned  despite  this 
radiographer's  17  years  of  experience 
and  recent  refresher  training  in  radiation 
safety.  When  questioned  about  theae 
matters,  the  radiographer  first  told  the 
NRC  that  he  (&dn't  know  why  be 
removed  his  dosimetry  and  that  it  was 
not  to  avoid  recording  an  overexposure. 
In  a  subsequent  interview  on  January  10. 
1991,  the  radiographer  acknowledged 
that  his  original  stetement  to  NRC 
investigators  was  not  true  and  that  he 
had  deliberately  removed  the  dosimetry 
in  order  to  avoid  recoitfing  a  personal 
radiation  exposure,  for  the  purpose  of 
conceding  any  radiation  exposare  to 
liiniself.  and  with  tfie  knowledge  he  was 
violating  PmC  requheuieuts. 

Had  rats  indhridBd  peifamed  the 
survey  required  by  10  CFR  34.43(b),  he 
would  have  realized  that  die  source  was 
not  to  a  sUslded  positton.  Mid  he  coold 
have  initiated  source  recovery  measures 
widMul  receiving  UAcuswru  exposures. 
Based  on  a  reenactaieiit  of  (his  toeident 
as  described  by  the  radiographer.  ratC 
estimates  that  he  received  exposures 


significandy  to  excess  of  the  NKC  liauto 

of  3  rems  per  calendar  quarter  to  the 
whole  body  and  18.75  rems  per  calendar 
quarter  to  the  extremities. 

m 

Based  on  ne  above,  ne  ^B^ 
concludes  tost  Licensee  eaqitosree 
Rdand  DaUardprete.  the  radiographer 
involved  to  die  October  5. 1980,  inddeat. 
wlllhdiy  vielatod  an  HRC  requirement 
that  is  essential  to  radiation  safety. 
Specifically,  hir.  DeUarciprete.  by  his 
own  admiHton.  intjenUanaliy  vidated 
the  requirement  to  wear  personal 
radtotioB  dosimetry,  to  addition.  W(r. 
DeUarc^vete  failed  to  perfona  the 
required  radiation  survey  during  the 
incident  which  occurred  on  October  5. 
In  view  of  hb.  Ddlarctprete's  17  years 
experience  as  a  rattio^apher,  his 
admitted  intent  to  conceal  radiation 
exposwe  to  himselt  and  his  failure  to 
survey,  NRC  does  not  have  coaftdence 
that  be  will  con4)ly  in  the  future  with 
NRC  requirements  necessary  to  protect 
the  pi^c  health  and  safety,  indudii^ 
his  owtk  safety. 

Consequendy.  I  lack  the  requisite 
reaaonabte  assurance  that  the 
Licensee's  carrent  operations  writh  Mr. 
Dettardprete  peiforming  unsupervised 
licensed  activities  can  bie  conducted 
under  License  No.  42-26600-01  to 
cooqrtiance  with  the  Connnisnan's 
requiremcnte  and  that  the  health  and 
safety  of  die  public,  inciui&ig  the 
Licensee's  enplojrees.  will  be  protected. 
Therefore,  the  pMic  healtii.  safety  and 
interest  require  that  License  Na  42- 
26900-01  be  modified  to  |ffohibiilte. 
Roland  DeUarciprete  fron  perfonung 
radiogr^ihy  as  a  radieyapher  or 
supervising  any  licensed  activities  at 
Western  Stress  for  a  period  of  one  year. 
Farthermore,  pursuant  to  10  CFR  2.201. 1 
find  dkat  the  public  heahh.  safety  and 
toterest  re<piire  that  this  order  be 
immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  61. 
101b,  Ittli.  aadiao  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the 
Conunissun's  regulations  in  10  CFR 
2.204  and  10  CFR  parte  30  and  34,  it  is 
hereby  ordered,  effective  iaunediately. 
that  license  No.  42-26600-01  is  modified 
as  follows: 

Western  Stress,  Inc.  shall  not  utilize 
Mr.  Roland  Dellardprete  as  a 
racBograpber,  Radiation  Safiety  Officer, 
or  other  supervisor  of  licensed  actrvrties 
for  a  period  of  one  year  from  die  date  of 
tMsOrdsr. 

The  Regional  Administrator,  Region 
fV  may.  in  writing,  relax  or  rescind  any 
of  the  above  conditions  upon 
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demonstration  by  the  Licensee  of  good 
cause. 


The  Licensee,  Mr.  Dellarciprete,  or 
any  other  person  adversely  an'ected  by 
this  Order  may  submit  an  answer  to  this 
Order  or  request  a  hearing  within 
twenty  days  of  the  date  of  this  Order. 
The  answer  shall  set  forth  the  matters  of 
fact  and  law  on  which  the  Licensee,  Mr. 
Dellarciprete,  or  any  other  person 
adversely  a^ected  relies  and  the 
reasons  why  the  Order  should  not  have 
been  issued. 

Any  answer  filed  within  twenty  days 
of  the  date  of  this  Order  may  include  a 
request  for  a  hearing.  Any  answer  or 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Chief, 
Docketing  and  Service  Section, 
Washington.  DC  20555.  Copies  also  shall 
be  sent  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  EK!  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  IV.  811  Ryan  Plaza  Drive, 
suite  1000.  Arlington,  Texas  76011,  and 
to  the  Licensee  if  the  answer  or  hearing 
request  is  by  a  person  other  than  the 
Licensee.  If  a  person  other  than  the 
Licensee  or  Mr.  Dellarciprete  requests  a 
.  hearing,  that  person  shall  set  forth  with 
particularly  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee.  Mr.  Dellarciprete,  or  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  shoiUd  be  sustained. 

VI 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  Order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rodcville.  Maryland  this  28th  day 
of  January,  1991. 

For  the  Nuclear  Regulatory  Commitaion 
HuthLTlMM^Mao.|r., 
Deputy  Extcutrn  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support 

IFR  Doc.  91-2548  Filed  2-1-91;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Comment*  Concerning 
DIecrlminetion  Ageinst  US.  Qoode  end 
uennees  ny  i  uietyii  uovernmems 
wnen  eNHong  rrocuremenw 

AOfNCV:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  request  for  public 
comments. 

SUMMARY:  This  notice  requests  written 
submissions  from  the  public  concerning 
discrimination  against  U.S.  products  and 
services  by  foreign  governments  when 
making  government  procurements,  for 
use  in  compiling  the  annual  report  on 
foreign  discrimination  in  government 
procurement  required  by  Section  305  of 
the  Trade  Agreements  Act  of  1979 
(Trade  Agreements  Act),  as  amended  by 
Title  VII  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (19  U.S.C. 
2515). 

Section  305  of  the  Trade  Agreements 
Act  requires  the  President  to  submit  an 
annual  report  on  the  extent  to  which 
foreign  countries  discriminate  against 
United  States  products  or  services  in 
making  government  procurements.  In  the 
aimual  report,  the  President  is  required 
to  identify  any  countries  that: 

(i)  Are  Signatories  to  the  GATT 
(General  Agreement  on  Tariffs  and 
Trade)  Agreement  on  Government 
Procurement  (Agreement]  and  are  not  in 
compliance  with  the  requirements  of  the 
Agreement; 

(ii)  Are  Signatories  to  the  Agreement 
and  are  in  compliance  with  the 
Agreement,  but  that  maintain  a 
significant  and  persistent  pattern  or 
practice  of  discrimination  in  the 
government  procurement  of  products  or 
services  from  the  United  States  not 
covered  by  the  Agreement,  which 
results  in  identifiable  harm  to  U.S. 
business,  and  whose  products  or 
services  are  acquired  in  significant 
amounts  by  the  U.S.  Government;  or 

(iii)  Are  not  Signatories  to  the 
Agreement  and  maintain  a  significant 
and  persistent  pattern  or  practice  of 
discrimination  in  government 
procurement  of  products  or  services 
from  the  United  States,  which  results  in 
identifiable  harm  to  U.S.  business,  and 
whose  products  or  services  are  acquired 
in  significant  amounts  by  the  United 
States  Government 

The  functions  vested  in  the  President 
under  Section  305  of  the  Trade 
Agreements  Act  were  delegated  to  the 
United  States  Trade  Representative 
(USTR)  pursuant  to  Section  4-101  of 
Executive  Order  12861  (54  FR  779). 


DATES:  Submissions  containing  tb6 
information  described  below  must  be 
received  on  or  before  March  8, 1991. 

ADoncsscs:  Comments,  in  20  copies, 
must  be  submitted  to  Carolyn  Frank, 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  room  517, 600 17th  Street, 
NW..  Washington.  DC  20506.  Until 
further  notice,  no  packages  will  be 
accepted  for  delivery  at  the  USTR 
Building.  All  packages  should  be 
delivered  to  the  New  Executive  Office 
Building,  725 17th  Street.  NW..  room  G- 
1.  Business  confidential  information  will 
be  subject  to  the  requirements  of  15  CFR 
2003.6.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
on  the  cover  page  (or  letter)  and 
succeeding  pages.  Such  submissions 
must  be  accompanied  by  a 
nonconfidential  summary  thereof. 

Nonconfidential  submissions  will  be 
available  for  public  inspection  at  the 
USTR  Reading  Room:  Room  101,  Office 
of  the  United  States  Trade 
Representative,  600 17th  Street. 
Washington,  DC.  An  appointment  to 
review  the  file  may  be  made  by  calling 
Brenda  Webb,  (202)  395-6186.  The  USTR 
Reading  Room  is  open  to  the  public  from 
10  a.m.  to  12  noon  and  from  1  p.m.  to  4 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATHM  CONTACT 

Beverly  Vaughan,  Director  for 
International  Government  Procurement, 
Office  of  the  United  States  Trade 
Representative  (USTR),  600 17th  Street, 
NW.,  Washington,  DC  20506.  (202)  395- 
3063,  Elizabeth  Henning,  International 
Economist,  USTR,  (202)  395-5097,  or 
Sanford  Reback,  Assistant  General 
Counsel.  USTR,  (202)  395-7203. 

SUPPLEMENTARY  INFORMATION:  Section 
305  of  the  Trade  Agreements  Act 
requires  the  annual  report  to  be 
submitted  on  April  30. 1991,  and 
aimually  thereafter  through  1986,  unless 
extended  by  the  Congress,  to  the 
appropriate  Committees  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate,  as 
well  as  other  appropriate  Senate 
Committees.  The  USTR  is  required  to 
request  consultations  with  any  countries 
identified  in  the  report  to  obtain  their 
compliance  with  the  Agreement  or  the 
elimination  of  their  discriminatory 
procurement  practices. 

In  1990.  the  first  year  in  which  the 
report  was  provided  for,  the 
Administration  determined  that  no 
country  met  the  criteria  under  the 
statute  for  identification  as  a 
discriminatory  country.  However,  ' 
information  was  separately  submitted  to 
the  appropriate  Congressional 
committees  on  seven  markets  of 
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particular  interest  to  U.S.  industry — the 
European  Community,  the  Federal 
Republic  of  Germany,  France,  Italy, 
Japan,  Australia,  and  Greece.  In 
addition,  because  of  Congressional 
interest  in  Taiwan,  supplementary 
information  was  submitted  concerning 
the  procurement  environment  in  that 
market. 

USTR  invites  submissions  from 
interested  parties  concerning  foreign 
government  procurement  practices  that 
should  be  considered  in  developing  the 
annual  report.  Pursuant  to  Section 
305(d)(5)  of  the  Trade  Agreements  Act, 
submissions  are  sought  from  any 
interested  parties  in  the  United  States 
'and  in  countries  that  are  Signatories  to 
the  Agreement,  as  well  as  in  other 
foreign  countries  whose  products  or 
services  are  acquired  in  significant 
amounts  by  the  U.S.  Government. 

A  separate  submission  is  requested 
for  each  country  identified.  Each 
submission  should  provide  in  order  the 
following  general  information:  (1)  The 
party  submitting  the  information;  (2)  the 
U.S.  products  or  services  that  are 
affected  by  the  non-compliance  or 
discrimination:  and  (3)  the  foreign 
country  that  is  the  subject  of  the 
submission,  and  the  entities  of  the 
government  whose  practices  are  being 
described. 

Each  submission  should  provide  in 
order  the  following  specific  information 
on  non-compliance  with  the  Agreement 
or  on  discrimination:  (1)  The 
circumstances  under  which 
discrimination  has  occurred,  including 
information  regarding  the  date  and 
nature  of  procurement(s)  where 
discrimination  was  encountered;  (2) 
policies  or  practices  which  are  deemed 
to  be  discriminatory  (where  possible,  ^ 
include  copies  of  discriminatory  laws, 
policies,  or  regulations);  (3)  the  extent  to 
which  noncompliance  with  the  Code  or 
discrimination  has  impeded  the  ability 
of  U.S.  suppliers  to  participate  in 
procurements  on  terms  comparable  to 
those  available  to  suppliers  of  the 
country  in  question  when  seeking  to  sell 
goods  or  services  to  the  United  States 
Government.  Wherever  possible, 
submissions  should  address  the  extent 
to  which  countries  identified:  (i)  Use 
sole-sourcing  or  otherwise 
noncompetitive  procedures  for 
procurements  that  could  have  been 
conducted  using  competitive  procedures; 
(ii)  conduct  what  normally  would  have 
been  one  procurement  as  two  or  more 
procurements,  in  order  to  decrease  the 
anticipated  contract  value  below  the 
Agreement's  value  threshold  or  to  make 
the  procurement  less  attractive  to  U.S. 
businesses;  (iii)  announce  procurement 


opportunities  providing  inadequate  time 
for  U.S.  businesses  to  submit  bids;  and, 
(iv)  employ  specifications  in  such  a  way 
as  to  limit  the  ability  of  U.S.  suppliers  to 
participate  in  procurements. 

Finally,  each  submission  should:  (1) 
Identify  requirements  of  the  Agreement 
which  are  not  being  observed  by  a 
country  identified  or  describe  how  the 
country  has  maintained  in  government 
procurement  a  significant  and  persistent 
pattern  or  practice  of  discrimination;  (2) 
identify  the  specific  impact  of  the 
discriminatory  policy  or  practice  on 
United  States  businesses  (including  an 
estimate  of  the  value  of  market 
opportunities  lost  and,  if  any,  the  cost  of 
preparing  bids  which  are  rejected  during 
the  course  of  a  procurement  evaluation 
for  discriminatory  reasons);  and  (3) 
describe,  if  possible,  the  extent  to  which 
the  products  or  services  of  the  country 
identified  are  acquired  in  significant 
amounts  by  the  U.S.  Government. 
David  A.  Wmos. 

Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  91-2552  Filed  2-1-91;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reteas*  No.  34—28827;  Hit  No.  SR-Am«x- 
90-261 

SeH-Reguiatory  Organizations; 
American  Stock  Exchange,  Inc;  Order 
Partially  Approving  a  Proposed  Rule 
Change  Relating  to  the  Pilot  Program 
for  Position  Umit  Exemptions  for 
Hedged  Equity  Option  Positions 

On  November  28, 1990,  The  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),»  and  Rule  19b-4 
thereunder.*  a  proposed  rule  change  to 
approve  on  a  permanent  basis  the 
Exchange's  position  limit  exemption  for 
hedged  equity  options  positions. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
28692  (December  12, 1990),  55  FR  52114." 


'15U.S.C.78s(b)(1)(1982). 

»  17  CFR  240.19b-4  (1989). 

»  On  fanuary  23, 1991.  the  Amex  amended  it« 
propoMi  to  extend  the  pilot  program  until  March  31. 
1B91.  See  letter  from  Ellen  Kander.  Senior  Attorney, 
Amex.  to  Thomas  Gira,  Branch  Chief,  Options 
Regulation.  Division  of  Market  Regulation,  dated 
January  23, 1991.  Originally,  the  Amex  propoaed 
permanent  approval  of  the  pilot  program.  However, 
when  the  pilot  program  was  las)  extended  for  six 
months  in  August  1990  the  Commission  noted  that  it 
expected  the  Amex  to  develop  criteria  to  evaluate 
further  the  effectiveness  of  the  pilot  and  to  report 


No  comments  were  received  on  the 
proposed  rule  change. 

In  May  1988,  the  Commission 
approved  a  two-year  pilot  program  by 
the  Amex  that  provides  a  limited 
exemption  from  applicable  equity  option 
position  limits.*  Position  limits  for 
equity  options  are  determined  in 
accordance  with  a  three-tiered  system 
[i.e.,  3,000,  5,500  or  8.000  contracts) 
based  on  the  number  of  shares  of  the 
tmderlying  security  outstanding  and/or 
the  underlying  security's  trading 
volume.*  The  Amex's  pilot  program 
provides  an  exemption  from  applicable 
equity  option  position  limits  for 
accounts  which  have  established  one  of 
the  four  commonly  used  hedged 
positions  on  a  limited  one-for-one  basis. 
i.e.,  long  stock  and  short  call,  long  stock 
and  long  put,  short  stock  and  long  call, 
and  short  stock  and  short  put.  The 
maximum  position  established  pursuant 
to  the  exemption,  however,  may  not 
exceed  twice  the  present  position  limit. 
The  exemption  also  provides  that 
exercise  limits  still  correspond  to 
position  limits,  such  that  investors  are 
allowed  to  exercise,  during  any  five 
consecutive  business  days,  the  number 
of  option  contracts  set  forth  as  the 
position  limit,  as  well  as  those  contracts 
purchased  pursuant  to  the  position  limit 
exemption." 

During  the  period  that  the  program 
has  been  in  operation,  the  Exchange 
represents  that  it  has  not  experienced 
any  significant  problems  with  the 
implementation  of  the  pilot.  Further, 
customers  of  Exchange  members  have 
found  the  hedge  exemption  very  useful 
in  offsetting  the  risk  attendant  to  their 
stock  position. 

The  Commission  finds  that  the  portion 
of  the  proposed  rule  change  that  would 
extend  the  pilot  program  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5) 
thereunder.^  Specifically,  the 
Commission  concludes,  as  it  did  when 
approving  the  commencement  of  the 
pilot,  that  the  Amex  proposal  to  provide 
for  increased  position  and  exercise 


the  results  of  this  evaluation  before  the  pilot 
expired.  See  Securities  Exchange  Act  Release  No. 
28306  (August  2, 1990).  S5  FR  32512.  The  Amex  is  in 
the  process  of  Tmalizing  its  evalution.  Therefore,  in 
order  to  avoid  a  lapse  in  the  effectiveness  of  the 
pilot,  the  Exchange  has  requested  an  exension  of 
the  pilot  until  March  31, 1991. 

•  See  Securities  Exchange  Act  Release  No.  25738 
(May  24, 1968).  53  FR  20201. 

•  See  Amex  Rule  904,  Commentary  JI9. 

•  See  Amex  Rule  905. 

»  15  U.S.C.  7ef(6)(5)  (1982). 


Fii— I  m^fmat  /  Vol  sa.  Ng  a  /  Mmday.  VAmary  A,  tau  f  Halkon 


limits  for  equity  optioM  ia 
drcumstancM  whan  thoM  i 
positions  ara  folly  hedfi 
offaattiBg  stock  podtiaas  wtti  kolp  to 
provide  greeter  depth  and  Uqoidily  to 
tfa«  oMiket  ud  allow  investors  to  hed^e 
their  stock  portfolioa  mote  affactivaiy, 
without  significantly  inrrtaiii^ 
coaoams  regarding  inteimatkat 
manipolatioos  or  dismptiaM  of  eMber 
the  optioDS  maiket  or  the  uaderl^ng 
stock  fluiket 

It  is  thenfon  ordered,  pursuant  to 
section  19(bK2j  of  the  Act*  tba<  the 
portton  of  the  propoeed  rule  (SR-nAnax- 
90-28)  that  extanda  the  pilot  pn^ram 
until  March  31.  uei,  be,  and  hereby  is. 
approved. 


Por  the  CniMilsiinm  by  t^  IMviriqB  of 
Meifcet  Begilition.  punieat  to  delegsted 
■nthodty.* 

Dated:  Jaauaiy  28, 1901. 

tlLJ 


DeputfSacntary. 

PH  Doc.  n-^MM  nUd  2-4-81:  attf  anl 


SMALL  BUSIMESS  AOMINISTRATION 


I 

The  VS.  Small  Business 
Administration  RegioQ  I  Advisory 
Council,  located  in  the  geogranhioal  area 
of  Providence,  will  hold  a  pubUc  meeting 
at  8:30  ajn.  on  Tuesday,  February  28, 
1981,  at  the  Crater  Providence 
Chamber  of  Commerce.  30  Exdiange 
Terrance.  Itovidence.  Rhode  Island,  to 
discuss  such  matters  as  m^y  be 
presoited  by  members,  staff  of  the  U5. 
Small  Buainase  Administration,  or 
others  present 

For  further  information,  write  or  call 
Anthony  ).  McMafaon.  Dtstifct  Director, 
US.  Small  Busteess  Administration,  380 
Westminister  Street  ProvldeBce,  Rhode 
Mand  02903.  telephone  (401)  B28-4S80. 

Dated  January  22.  lOBL 
HeaMHewk. 

Dinctor.  Offk»9fAd¥i§oryC»mak. 
[FR  Doa  91-2CU  FUad  »-a-«:  8:46  hM 


VI 

The  US.  SmaU  Business 

Adminiatratton  Rogton  VI  Advieory 
Cooncfl,  located  in  the  geographical  area 
of  DaDaa,  will  kdd  a  public  aaetiiig  at  9 
ajn.  «a  Fttday  Fehnuy  22.  lOBl.  at  the 
DaB— /Fort  Watth  imeiuaUuMal  Tt»de 
Resource  Center,  Worid  Trade  Center, 
2060  Slemm<nis  Freew«y.  raito  ISO, 


Deias.  Texaa,  to  diacuss  such  matters 
as  may  be  praaaatod  by  BMrabefe,  staff 
of  the  U&  SmaH  BaaiMss 
AdmiiriiiratioB.  or  othan  piasent 

For  further  '■*»■—""■_  write  or  cell 
James  S.  Reed.  OetEiot  Dinctor.  U.S. 
SmaU  BoaiMsa  AdaliilBtiBtiaau  1M» 
Commerce  Street  room  8C30,  OaUas. 
Texas  75242.  twlwpJOTB  (214)  7B7-Oeoa 

Dated:  famtary  22, 1«1. 
Jeen  M.  Nown. 

Dinctor,  Office  ofAdviaory  Couneib. 
(PR  Doc  n-2514  Filed  2-1-81: 8:45  afflj 


Transpeitation  on  nilemaking  matters 
related  to  dw  oAhore  ■yneraJ  and 


energy  industries.  Four  (4)  members  will 
be  appointed  for  tanns  coeunendng  in 
January  1992. 

To  achieve  the  balance  of  membership 
reqafarad  by  the  Federel  Advisory 
ConwiitttM  Act  Ae  Coast  Gnard  is 
especially  interested  in  receiving 
appUcattons  from  minorities  and 
women.  Hie  Coimnittoe  wiU  meet  et 
least  once  a^year  in  Washington.  DC  or 
another  location  selected  by  the  Coast 
Guard. 

OATVt:  Requests  for  epplications  ^KMild 
'        be  received  BO  later  then  July  31, 1981. 
DEPARTMENT  OF  TRANSPORTATION       AOOnnsa:  Persons  interested  in 

applsring  should  write  to  Commandant 
(G-MP-4).  room  2412,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW^ 
Washington.  DC  20593-0001. 

TON  RlflTNCII  WRNWATiON  CONTACT: 

Ms.  Jo  Peosivy,  Executive  Director. 
National  Offshore  Safety  Advisory 
Committee  (NOSAQ,  room  2412.  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street,  SW..  Washington,  DC  20693- 
0001,  (202]  287-1406. 

Dated  January  2S,  18BL 
IJ).Sip«a. 

RearAdmind,  U.S.  Coast  Guerd.  CUef,  Offk» 
of  Manas  Saf sty.  Security  and  EnvinwwealaJ 
Protection. 

(PR  Doc  81-2888  FUed  2-1-81: 8:45  aaij 


[OQO8V087I 

CoMt  Quard  Acadamy  Advlaory 
Coiiiiiimaa 

AOmcv:  U.S.  Coast  Guard. 
ACnOK  Request  for  appBcations. 


r.  The  U.S.  Coast  Guard  is 
seeking  applications  for  appointment  to 
membership  of  die  Coast  Guard 
Academy  Advisory  Gommittaa.  Thia 
committee  advises  the  Commandant 
U.8.  Coast  Guard,  on  the  status  of  the 
evRtoala  and  facmhy  of  the  U.S.  Coast 
Guard  Academy.  The  committee 
consists  of  seven  members  who  are 
recognized  persons  of  distinction  in  the 
field  of  education  and  other  fields 
relating  to  die  purpose  of  die  Academy. 
The  Secretary  of  Transportadon 
appoints  members  to  serve  three-year 
terms. 

AflOMMNK  PetsoBs  interested  in 
applying  ^oakl  write  to  Gn—aandant 
(G-niF),  U.&  Coaat  Guard 
Headquarters.  2100  Seoood  Straet  SW., 
Washington.  DC  20698.  (292-2e7-1361). 

hflued  in  Washington,  DC,  on  January  28, 
1981. 

GJ>. 


(CQO2-81-02] 

Sacond  Coast  Guard  Dtotilct  Industry 
Day 

aosnct:  Coast  Goad.  DOT. 
ACnON:  Notice  of  meeting. 


Rear  Admiral.  US.  Coast  Gaard.  Chief.  Office 
of  Personnel  and  Training. 
[PR  Doc  01-2988  Flkd  2-1-81;  8:4S  am] 
BBJJMB  COM  4SI0  14  a 

[COD  81-008] 

Natlofwl  Offshora  Safaty  Advisory 


;  U.S.  Coast  Guard.  DOT. 
ACnOM:  Reqaast  I 


•UU.84m(bX2)(19BI). 

•i7cniaHLaM(aNi4 


j-rheUACaaatGaardte 
seeking  appacadons  for  appulutmeBt  to 
mambeEsUp  on  the  Natlaaal  OtEdioia 
Safely  Adviaoffy  CoaMyitos  (N06AQ. 
ThtooBMaittea  advisee  the  Secretary  of 


kQb  5  March  1991,  the 
Commander,  Second  Coat  Goard 
Diatrict  will  sponsor  an  ladaatry  Day 
pragnm  to  provide  for  an  open 
exchange  of  ialormatioa,  ideas,  and 
opiniooa  oa  matters  of  mutual  interest  or 
concern  to  the  iailand  marine  caamaaity 
and  the  Coast  Guard.  Hw  huhistiy  Day 
acdvttiea  wiH  be  heU  at  the  Adam's 
Mark  Hold.  Psarth  and  Chesaat  Streets. 
St  Lm^  Miaaoari.  The  achednie  of 
evento  for  Indaatry  Day  is  as  tollowK 
Monday,  4  March 
5-8  pm  registration  in  the  VuoUA  lobby 
forsartyaiTivals. 
Tsneday,  SMarch 
7:30  am  Regis tratioB  oontinaes. 
asSO  am  Geaeral  Seeeioa;  Greeting; 
apaalBg  coraments,  Indastry  Dey 
cuusueate. 
11:20  am  Banquet-style  luncheon.      , 
1  pm  ^aemscasatoBs:  Three 
>  smaB  g>aup  psaeia 
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focusing  on  the  Towing  Industry. 
Shore  Side  Fadlides  and  Small 
Passenger  Vessel  Industry. 
4:30  pm  Industry  Day  concludes. 
Advance  registration  and  payment  of 
the  $25.00  conference  fee  which  includes 
the  cost  of  the  luncheon  is  required. 
Persons  desiring  registration  forms  or 
additional  information  on  the  Industry 
Day  activities,  including  events 
scheduled  by  other  groups  to  coincide 
with  Industry  Day,  should  contact  one  of 
the  offices  named  below. 

Recommendations  for  discussion 
topics  are  encouraged  and  must  be 
submitted  in  writing  to  the  officers 
named  below. 

All  registration  forms  and  topic 
recommendations  must  be  received  by 
22  February  1991. 

FON  niNTNIR  niPOmiATKNI  CONTACT: 

Commander  John  D.  Koski  or  Lieutenant 
Bruce  D.  Ward.  Commander  (mpb). 
Second  Coast  Guard  District  1222 
Spruce  Street  room  2.102G,  St.  Louis, 
Missiouri,  63103-2832.  The  telephone 
numbers  are:  Commerical  (314)  539-2655 
and  FTS  262-2655. 

Dated:  January  29, 1981. 
W.|.Eckar, 

Rear  Admiral  (Lower  Half),  UnitedStates 
Coast  Guard  Commander,  Second  Coast 
Guard  District 

[PR  Doc  81-2570  Piled  2-1-81:  M&  am] 
aaiaw  coos  4aio-i4-a 


National  Highway  Traffic  Safaty 
Administration 

[Docket  Na  81-06-IF-NO.  1] 

Ganartf  Motors  Corp.;  Rscalpt  of 
PsMtlon  for  Datarmlnatlon  of 
Inconsaquantlal  NoncompNanca 

General  Motors  Corporation  of 
Warren.  Michigan  has  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requiremento  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  etaeq.)  for  apparent 
noncompliances  with  49  CFR  571.101, 
Federal  Motor  Vehicle  Safety  Standard 
No.  101,  "Controls  and  Displays,"  and 
widi  49  CFR  571.105,  Federal  Motor 
Vehicle  Safety  Standard  No.  105, 
"Hydraulic  Brake  Systems,"  on  the  basis 
that  these  noncompliances  are 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  Sectton  157  of  the 
National  Thiffic  and  Motor  Vehicle 
Safety  Act  (15  US.C  1417)  and  does  not 
represent  any  agency  decision  or  odier 
exerdse  of  fudgnent  concerning  the 
merite  of  the  peddcm. 


Paragraph  S5.3.1(d)  of  Standard  No. 
105  specifies  dut  an  indicator  lamp 
shall  be  activated  when  the  ignition 
(start  switch  is  in  the  "on"  (run)  position 
uid  whenever  there  is  application  of  the 
parking  brake.  Paragraph  S5  J.3  of 
Standard  No.  105  requires  that  the  brake 
indicator  lamp  shall  remain  activated  as 
long  as  the  paiking  brake  is  applied  and 
the  ignition  (start)  switch  is  in  the  "on" 
position. 

Paragraph  S5.3.4(a)  of  Standard  No. 
101  specifies  that  means  be  provided 
which  are  capable  of  making  telltales 
and  their  identification  visible  to  the 
driver  under  all  driving  conditions. 
Paragraph  S5.4(b)  of  Standard  No.  101 
states  that  telltales  shall  be  displayed  at 
the  initiation  of  any  underlying 
condition.  'Telltale"  means  a  display 
that  indicates  the  actuation  of  a  devise, 
a  correct  or  defective  functioning  or 
condition,  or  a  failure  to  function. 

GM  produced  14,400  Rivieras  and 
4.200  Reattes  of  the  1990  model  year 
which  do  not  comply  with  the  above 
mentioned  requiremente  of  Standard  No. 
105  and  Standard  No.  101.  The  indicator 
lamp  in  these  vehicles  is  not  activated 
when  the  ignition  is  "on"  and  the 
transmission  is  in  "Paik"  or  "Neutral". 
GM  supporto  ito  petition  for 
inconsequential  noncompliance  with  the 
following: 

"Hnt  the  brake  indicator  light  is  displayed 
as  soon  at  the  vefaide  is  capable  of  being 
driven,  i.e„  as  soon  as  the  transmission  lever 
is  shifted  into  reverse  or  any  forward  gear. 
This  should  have  the  effect  of  infonnlng 
driven  if  the  paridng  brake  has  not  beoi  fully 
released  before  they  proceed  If  the  parking 
brake  has  been  finnly  applied  drivers  will 
also  experience  obvious  drag  in  both  drive 
and  reverse  yAan  attempting  to  move  the 
vehicle. 

Second  the  vehicles  are  equ^tped  %vith 
"pump-to-set"  foot  pedal  paridng  brake 
systems.  "Pump-to-set"  systems  are  applied 
«vith  several  strokes,  Le.,  fuU  application  of 
the  pari:  brake  system  is  achieved  with 
approximately  two  and  one  half  fuU  strtdcss 
of  the  pedaL  If  the  brake  indicator  lamp  does 
not  li^t  when  paridng  brake  application  has 
begun  and  after  the  transmission  selector  is 
placed  in  "PARK"  or  "NEUTRAL",  driven 
might  be  inclined  to  pump  the  pedal  an 
additional  time,  which  would  have  the 
desirable  effect  of  assuring  that  the  brake  is 
more  fully  set 

ThML  GM  has  reviewed  its  files  and  has 
found  no  owmer  complaints  regarding  paiking 
brake  telltale  operation  cm  the  subject 
Rivieras  and  Reattes. 

Finally,  all  1880  Buick  Rivieras  and  Reattes 
are  equiiq>ed  with  automatic  transmissions 
with  paridng  mechanisms  which  must  be 
engaged  liefore  the  ignition  key  can  be 
removed  The  vehicles  also  meet  die 
requirements  of  FMV8S  IDS,  section  5.2.2J, 
vi£.  that  without  the  paridng  brake  engaged 
die  transmission  paridng  mechanism  will  not 
disengage  or  fracture  in  a  manner  pennltting 


vehicle  movement  tai  a  pnaeribed  baniar 
test  This  transmfasion  paiktng  medianiam 
imivides  sufficient  gradeability  so  that  even 
if  driven  do  not  fully  set  the  paridng  brake, 
the  peridng  mechanism  is  capable  of  holding 
the  vehicle  on  a  steep  grade. 

In  summary,  GM  believes  that  driven  will 
be  sufficiently  alerted  to  release  their  paridng 
brake,  despite  the  noncompliance,  by  die 
activation  of  the  brake  indicator  lamp  «<rfaen 
the  vehicle  is  shifted  into  gear  and  by 
apparent  drag  when  attempting  to  move  the 
vehicle.  Failure  of  the  lamp  to  activate  triiik 
driven  are  applying  the  parking  Ivake  may 
prompt  them  to  take  additional  precautions  to 
assure  the  parking  brake  and  transmission 
parking  mechanism  are  engaged" 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argumente  on  the  petition  of  GM 
described  above.  Commente  should 
refer  to  the  Docket  Number  and  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administi^tion. 
room  5109, 400  Sevendi  Street  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted 

All  commente  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petiticm  is  granted  or  denied 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  March  6, 1991. 

Authority:  IS  U.S.C  1417;  delegation  of 
authority  at  48  CFR  1.50  and  48  CFR  501J>. 

Issued  on  January  28, 1881. 
BanyFehka, 

Associate  Administrator  for  Rulemaking. 
[PR  Doc.  91-2495  nied  2-1-81;  9iA6  am] 
aajjNO  cooE  4sio-ss-a 


DEPARTMENT  OF  THE  TREASURY 
Offica  of  tha  Sacratary 


ISupptsatant  to  Dapartmant 
.2-81] 


Trsasury  notaa,  Sarlaa  W-19B3 

WasUngton,  January  24. 1881. 

The  Secretary  announced  on  Januai^ 
23, 1991,  that  the  interest  rate  on  the 
notes  designated  Series  W-1093, 
described  in  Department  Circular— 
PubUc  Debt  Series— Na  2-«l  dated 
Januaiy  17, 1991,  will  be  7  percent 
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Pftcal  AttisUiiit  Stcntary. 

(FR  Do&  91-2511  Filed  2-1-01;  8:48  an^ 


K-1M6 


WuhiQgtaa.  January  25, 1901. 

The  Secretary  announced  oo  January 
24. 1991.  that  the  intereat  rate  on  the 
notea  deaignated  Seriea  K-ig96. 
deacribed  in  Department  Circular — 
Public  Debt  Seriea— No.  3-91  dated 
January  17, 1981.  wiH  be  7-V4  percent 
Intereat  on  the  notea  wifl  be  payable  at 
the  rate  of  7-%  perceat  per  amram. 
G«nldMnnihy, 
FmcalAMmtant  Secretary. 
[FS  Doc  n-2a2  Filed  2-1-91: 8)46  aiaj 
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COMMODITV  FUTUmES  TRADMO 

*  TIME  AND  date:  2:00  p.m.,  Tuesday. 
February  26, 1991. 

PUkCC  2033  K  St.,  N.W.,  Washington, 
D.C.,  8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 
CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc  91-2709  Filed  1-31-91;  &45  am] 

BtLum  oooe  swi-ei-M 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  2:30  p.m.,  Tuesday. 

February  26, 1991. 

place:  2033  K  St.,  N.W..  Washington, 

D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Objectives. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-2710  Filed  1-31-91;  3:32  pm] 

BHJJNQ  COOC  USI-OI-M 

coMMOorrv  futures  tradino 

COMMISSION 

TIME  AND  date:  3:00  p.m.,  Tuesday, 

February  26, 1991. 

place:  2033  K  St,  N.W..  Washington, 
D.C..  8th  Floor  Hearing  Room. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Review. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
lean  A  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-2711  Filed  1-31-91;  3:32  pm] 

atUJNO  CODE  SMI-OI-M 

coMMOorrv  futures  trading 

COMMISSION 

TIME  AND  date:  10:00  a.m.,  Monday, 

February  11, 1991. 


place:  2033  K  St.,  N.W.,  Washington, 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
Jean  A  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-2712  Filed  1-31-91;  3:32  pm] 

BtLUNQ  CODE  SSSI-OI-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Friday, 
February  22, 1991. 

place:  2033  K  St.,  N.W.,  Washington, 
D.C.,  5th  Floor  Hearing  Room. 

status:  Open. 

matters  to  BE  considered: 

— Applications  of  the  Chicago  Board  of  Trade 
for  contract  designation  in  Options  on  Cash 
Settled  Three  Year  and  Five  Year  Interest 
Rate  Swap  futures 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
lean  A  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-2713  Filed  1-31-91;  3:32  pm] 

aiUJNO  CODE  SSSI-OI-M 

commodity  futures  trading 
commission 

TIME  AND  date:  IIKX)  a.m.,  Tuesday. 
February  26. 1991. 

place:  2033  K  St.,  N.W.,  Washington. 
D.C.,  5th  Floor  Hearing  Room. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— ^Application  of  the  Twin  Cities  Board  of 
Trade  for  contract  designation  in  British 
Pound  and  Deutsche  Mark  Cross  Currency 
Futiu«s 

— Application  of  the  Commodity  Exchange 
for  contract  designation  in  Gold  Asset 
Participation  Futiu«s 

— Application  of  the  Chicago  Board  of  Trade 
for  contract  designation  in  Options  on 
Short  Term  U.S.  Treasury  Note  (Two- Year) 
Futures 

— Application  of  the  MidAmerica  Commodity 
Exchange  for  contract  designation  in 
Options  on  U.S.  Treasury  Bond  Futures. 

— Quarterly  Objectives 


CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  (202)  254- 

6314. 

Jean  A  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-2714  Filed  1-31-91;  3:32  pm] 

BIUMO  CODE  SSSI-et-M 

UA  CONSUMER  PRODUCT  SAFETY 

TIME  AND  DATE:  Thursday,  February  7, 

1991  (Tiroes  listed  below) 

location:  Room  556.  Westwood  Towers 

Building,  5401  Westbard  Avenue, 

Bethesda.  Maryland. 

STATUS: 

MATTERS  TO  BE  CONSIDERED: 

10:00  a.m. 

Closed  to  the  Public 

Sleepwear  Enforcement 

The  staff  will  brief  the  Commission  on 
activities  related  to  the  enforcement  of 
the  sleepwear  flammability  standards. 

2.00  p.m. 

Open  to  the  Public 

Art  Materials  Labeling 

The  Commission  will  consider 
proposed  guidelines  and  criteria  for 
assessing  chronic  hazards  under  the 
Federal  Hazardous  Substances  Act  as 
required  by  the  Labeling  of  Hazardous 
Art  Materials  Act. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALU 
(301)492-57M. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sheldon  D.  Butts.  Office 
of  the  Secretary,  5401  Westbard  Ave.. 
Bethesda,  Md.  20207  (301)  492-6800. 

Dated:  January  31, 1991. 
SheUoB  D.  Butts, 
Deputy  Secretary. 

[FR  Doc  91-2895  Filed  1-31-91;  2:12  am] 
Buxma  CODE  ssss-oi-m 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Cancellation  of  Agency 
Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  previously  announced  open  meeting 
of  the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation 
scheduled  to  be  held  on  Tuesday, 
February  5, 1991.  at  approximately  2:30 
p.m.  has  been  canceled. 
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No  earlier  notice  of  this  cancellation 
was  practicable. 

Dated  January  31, 1991. . 
Federal  Deposit  Insurance  Corporation. 
Robart  E.  Feldman, 
Deputy  ExecutivB  Secretary. 
[FR  Doc.  91-2732  Filed  1-31-91;  3:48  pm] 

BRXSn  COM  •714-01-11 

raoiiUL  owosrr  insurance 

CORMMATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:04  p.m.  on  Tuesday,  January  29, 
1991,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  probable  failure  of 
certain  insured  banks. 

Recommendations  concerning 
administrative  enforcement  proceedings. 

Recommendations  relating  to  assistance 
agreements  witii  depository  institutions. 

Recommendations  regarding  the  liquidation 
of  depository  institutions'  assets  acquired  by 
the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  47.645 
Vernon  Savings  and  Loan  Association, 
Dallas,  Texas 
Case  No.  47,654 
First  American  Bank  of  Lake  Worth. 
National  Association,  Lake  Worth. 
Florida 

Application  of  Central  Bank.  Meriden. 
Connecticut,  for  the  Corporation's  consent  to 
merge,  under  its  charter  and  title,  with  First 
Central  Bonk.  Hartford.  Connecticut,  an 
insured  State  nonmember  bank,  and  for 
consent  to  establish  the  sole  office  of  First 
Central  Bank  as  a  branch  of  the  resultant 
institution. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  T.  Timothy  Ryan,  Jr.  (Office  of 
Thrift  Supervision),  concurred  in  by 
Chairman  L  William  Seidman,  Mr. 
Frank  Maguire,  acting  in  the  place  and 
stead  of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  and  Vice 
Chairman  Andrew  C.  Hove,  Jr.,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 


earlier  notice  of  the  meeting  was 
practicable;  that  the  pubUc  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4). 
(c)(6).  (c)(8),  (c)(9)(A)(ii).  (c)(9)(B).  and 
(c)(10)  of  the  "Government  In  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2),  (c)(4). 
(c)(6).  {c)(8).  (c)(9)(A)(ii).  (c)(9)(B)).  and 
(c)(10). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W.,  Washington,  DC. 

Dated:  January  3a  1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  91-2666  Filed  1-31-91;  1:50  pmj 
iiujNQ  cooc  (rK-ei-n 

NATIONAL  MEDIATION  BOARD 

TIME  AND  date:  2:00  p.m.,  Wednesday, 
February  6, 1991. 

PLACE:  Board  Hearing  Room  8th  Floor, 
1425  K  Street  NW.,  Washington.  D.C. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Ratification  of  the  Board  actions  taken 
by  notation  voting  during  the  month  of 
January,  1991. 

2.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
trom  the  Executive  Director's  office 
following  the  meeting. 
CONTACT  PERSON  POR  MORE 

inpormation:  Mr.  William  A  Gill.  Jr.. 
Executive  Director,  Tel:  (202)  52^-5920. 

Date  of  Notice:  January  28, 1991. 
Wiffiam  A.  Gill.  Jr.. 

Executive  Director.  National  Mediation 
Board. 

[FR  Doc.  91-2588  Filed  1-30-91;  4:16  pm) 

mimq  com  78s»41-«i 

securities  and  exchanoe  commission 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 


Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  February  4, 1991. 

An  open  meeting  will  be  held  on 
Tuesday,  February  5, 1991,  at  2:00  p.m., 
in  Room  1C30.  A  closed  meeting  will  be 
held  on  Thursday,  February  7, 1991,  at 
2:30  p.m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Cotnmission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8).  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Fleischman,  as  duty 
officer,  voted  to  consider  the  items  Usted 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday, 
February  5, 1991,  at  2:00  p.m.,  will  be: 

The  Commission  will  meet  with 
representatives  from  the  American  Society  of 
Corporate  Secretaries  to  discuss  the 
Commission's  proxy  rules  and  other  issues 
relating  to  proxy  solicitations,  disclosure  and 
voting.  For  further  information,  please 
contact  Catherine  Dixon  at  (202]  272-3097. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
February  7, 1991,  at  2:30  p.m..  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Litigation  matter. 

Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  acertain  what,  if  any, 
matters  have  been  added,  deleted  or 
postponed,  please  contact:  Stephen 
Young  (202)  272-2300. 

Dated:  January  29, 1991. 
lonathaii  G.  Kata. 
Secretary. 

(FR  Doc.  91-2733  Filed  1-31-91;  3:52  pmJ 
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document  categories  elsewhere  in  tt>e 
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DEPARTMENT  OF  COMMERCE 

International  Trad*  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

Correction 

In  notice  document  91-1175  beginning 
on  page  1793,  in  the  issue  of  Thursday, 


January  17, 1991,  make  the  following 
correction: 

On  page  1794,  in  the  first  column,  in 
the  second  column  of  the  table,  in  the 
third  line.  "11/03/90-"  should  read  "11/ 
03/89-". 

MUING  COM  1S08-01-O 


DEPARTMENT  OF  EDUCATION 

Training  Programs  for  Educators- 
innovative  Alcohol  Abuse  Education 
Programs 

Correction 

In  notice  document  91-2059  beginning 
on  page  3386  in  the  issue  of  Tuesday, 
January  29, 1991,  make  the  following 
correction: 

On  page  3386,  in  the  first  column, 
tmder  ADRESSES,  in  the  fifth  and  sixth 


lines  "401-3500"  should  read  "401- 
3510". 

WLLMO  COM  1SOS«1-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-942-01-4212-13;  U-54864] 

Issuance  of  Land  Exchange 
Conveyance  Document;  Utah 

Correction 

In  notice  doctiment  91-1262  appearing 
on  page  2040,  in  the  issue  of  Friday, 
January  18, 1991,  in  the  first  column,  in 
the  land  description,  imder  Salt  Lake 
Meridian,  Utah,  in  the  second  line, 
"SEViNWV*;"  should  read  "SEV^NWy* 
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DEPARTMENT  OF  TRANSPORTATION 

C^rf^^M^    >nlaHnm    a^MilMlii     .ai^^ 

rviMfai  Avwuun  AuiiNi  wirsuon 

14CFRPart1M 

[Nolto*  Na  91-2;  Deatat  No.  264W] 

RIN2120-AO92 

FIgM  Md  Cabin  Cr«w  Notification 


AQOlCv:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


:  This  notice  proposes  to 
amend  the  Federal  Aviation  Regulations 
to  implement  a  statutory  requirement  for 
the  notification  of  fli^t  and  cabin 
crewmembers  of  threats  to  the  security 
of  their  flight  The  Aviation  Security 
Improvement  Act  of  1990  amended  title 
in  of  the  Federal  Aviation  Act  of  1958 
and  directs  the  Administrator  of  the 
FAA  to  implement  guidelines  for  such 
notification.  The  proposed  rule  is 
needed  to  clarify  an  air  carrier's 
responsibility  to  disseminate  threat 
information  to  inflight  security 
coordinators  and  to  establish  new 
requirements  to  disseminate  this 
information  to  flight  and  cabin 
crewmembers.  Air  carriers  would  also 
be  required  to  provide  any  evaluation  of 
the  threat  information  and 
countermeasures  to  be  applied.  This 
action  is  intended  to  enhance  dvi] 
aviation  security. 

DATU:  Comments  must  be  leseivad  oa 
or  before  March  6.  im. 
AOOMSSn:  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  toe 
Federal  Aviation  Administration,  Office 
of  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-10),  Docket  No.  28459. 808 
Independence  Avenue  SW.. 
Washingtoa.  DC  28681.  CosDmnila 
delivered  must  be  marked:  Docket  No> 
28459.  Comments  may  be  examined  in 
room  915G  on  weekdays  between  8:30 
a  jn.  and  5  pjn.,  except  on  Federal 
holidays. 


ftTION  CONTACTt 

Frederick  P.  Falcone,  Office  of  Civil 
Aviation  Security  Policy  and  Plans, 
Policy  and  Standards  Division  (ACP- 
110),  Federal  Aviation  Administration, 
800  Independence  Avenue  SW., 
Washington,  DC  20591,  telephone  (202) 
287-7298. 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  role  by  submitting  such 
written  data,  views,  or  aijuments  as 


they  may  deaimon  all  matteremised  in 
this  proposed  rulemaking.  Cor 
refatlDgto  die  environmental,  i 
federalism,  or  Intemationcd  I 
impacts  that  might  result  from  i 
the  proposals  in  this  notice  are  also 
invited.  Substantive  commenta  should 
be  accompanied  with  cost  estimatea. 
Comments  should  identify  theiamiletmy 
docket  or  notice  number  and  Ha 
submitted  in  triplicate  to  the  Ralaa 
Docket  address  specified  above.  AJI 
comments  received  on  or  before  the 
closing  date  for  comments  wiltbe 
considered  by  the  Administrator  betea 
taking  action  on  this  proposed 
rulemaking.  Late-filed  commenia  will  ba 
considered  to  the  extent  practicdile. 
The  proposals  contained  in  this  Botiee 
may  be  changed  in  light  of  coanBants 
received.  All  conunents  received  will  ba 
available,  both  before  and  after  dn 
closing  date  of  comments,  in  the  Balea 
Docket  for  examination  by  intareeted 
persons.  A  report  summariziiig  eaoh 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 
Commenters  wishing  the  FAA  t» 
acknowledge  receipt  of  their  commenta 
submitted  in  response  to  this  notice 
must  include  wMi  their  commenta  a  pre- 
addiessed,  stamped  postcard  oo  wkkdh 
the  following  statement  is  made; 
"CommenU  to  Docket  No.  26459."  The 
postcard  will  be  date  stamped  aod 
mailed  to  the  coamienter. 

AvaflaUlty  ofNPRM 

Any  parson  may  obtain  a  copf  of  tlda 
MPrM  by  submitting  a  request  to  dM 
Fedoal  Aviation  Administratioa»OfiIea 
of  Pablk  A&iia.  Attention:  PuUia 
Inquiry  Center,  APA-200.  800 
lodependence  Avenue  SW., 
Waahingtim.  EC  20501,  or  by  cattng 
(202)  287-3484.  Communicationa  ■ 
ideotUy  the  notice  number  of  tUa 
NPSM. 

Arsons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRMsakould 
request  from  the  above  office  a  aq^y  of 
Advisory  Circular  No.  11-2A.  NaOoe  ef 
Proposed  Rulemaking  DistributlBD 
System,  which  describes  the  apittaatfaa 
procedure. 

Background 

Legislative  Mandate 

The  Aviation  Security  Improvement 
Act  of  1990  (the  Act),  Public  lawt»- 
804,  signed  into  law  on  November  18, 
1900,  includes  section  109,  entitW 
ThreaU  to  Civil  Aviation:  Publfe 
Notification."  Section  109  amend»tlrie 
in  of  the  Federal  Aviation  Act  of  lAfift 
(die  FA  Act)  (49  U.S.C.  App.  13 
by  adding  a  new  section  321, 


af  ThreaU  to  Civil  Aviation",  which 
ftKludes,  in  part  the  following  under  . 
Mbsection  (c),  "Notification 
Guidelines—": 

(2)  FUGHT  AND  CABIN  CREW 
KniFICATION  GUIDELINES.  Not  later  than 
10  days  after  the  date  of  the  enactment  of 
iU»  Miction,  the  Administrator  ihall  develop 

Cdelines  for  ensuring  notification  of  the 
^aad  cabin  crews  of  an  air  carrier  flight 
ef  tesets  to  the  lecurlty  of  such  fli^t  in 
apprapriate  cases. 

This  rulemaking  is  in  response  to  this 
legislative  mandate  and  takes  into 
eensideration  public  conunents  by  flight 
end  cabin  crew  representatives  at 
heariiigs  that  have  been  held  on  the 
is|jec» 

History 

The  Act  was  passed  largely  in 
Maponse  to  the  recommendations  of  the 
Resident's  Commission  on  Aviation 
Security  and  Terrorism  which  was 
established  following  the  destruction  of 
Pan  American  World  Airways  Flight  103 
9%n  Am  103)  over  Lockerbie,  Scotland, 
on  December  21, 1988.  Soon  after  die 
tavestigation  into  the  probable  cause  of 
tfcis  mid-air  disaster  began,  aviation 
ucperts  concluded  that  Pan  Am  103  was 
dawned  as  a  result  of  sabotage.  At  once 
tke  FAA  and  the  international  civil 
aviation  community  took  steps  to  reduce 
the  public's  risk  of  exposure  to  such  acts 
in  the  future. 

The  RfVA  initiated  several  rulemaking 
paooMdngs  to  strengthen  the  security  of 
all  U.S.  carriera.  For  example,  on  July  8, 
1089,  the  FAA  issued  a  regulation  (14 
CTR  10&18)  (54  FR  28982;  July  10, 1989) 
to>provide  for  the  issuance  of  Security 
Directives  and  Information  Circulan  to 
■table  air  carriera  and  the  security 
oonmiunity  to  coordinate  more 
affectively  responses  to  threats  against 
civil  aviation.  This  action  simplified  and 
ei^wdited  the  procedures  for 
disseminating  threat  information,  and 
Mps  to  ensure  that  appropriate  officials 
tale  specific  measures  to  counter 
tosrorism  directed  at  dvil  aviation.  The 
EAA  uses  Seairity  Directives  to  notify 
ILSk  aii  earrien  of  specific  credible 
Ihaaala.  The  directives  generally  contain 
Bundatoiy  countermeasures.  and  the 
nfe  requires  air  carriera  within  a 
specified  time  to  acknowledge  receipt  of 
Security  Directives  and  to  notify  the 
FAA  of  how  they  implemented  the 
eauntermeasures  prescribed  by  the 
BIA.  Information  Circulara,  in  contrast, 
aie  used  to  notify  U.S.  air  carriera  of 

Senai  situations  for  v^di  the  agency 
s  notiprescribe  mandatory 
aaaataiHBasures. 

■Heeae  of  the  sensitive  nature  of  the 
lybnnation  contained  in  these 
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documents,  both  Security  Directives  and 
Information  Circulars  are  restricted  in 
their  distribution.  The  FAA  has 
authority  to  specify  the  pereonnel  to 
whom  Security  Directive  information 
should  be  distributed:  the  air  carrier 
retains  discretion  to  determine  which 
additional  pereonnel  have  an 
operational  need-to-know.  Air  carriera 
which  receive  Security  Directives  or 
Information  Circulara  are  specifically 
forbidden  by  14  CFR  108.18(d)  to  release 
such  information  to  pereons  other  than 
those  with  an  operational  need-to-know 
without  the  prior  written  consent  of  the 
FAA's  Director  of  Civil  Aviation 
Security  (now  the  Assistant 
Administrator  for  Civil  Aviation 
Security). 

In  1989  die  FAA  identified  and 
implemented  several  other  initiatives 
that  were  especially  designed  to 
strengthen  security  measures  at  high- 
risk  airports  in  Europe  and  the  Middle 
East.  Some  of  these  initiatives  included 
the  deployment  of  additional  FAA 
security  specialists  in  the  Europe, 
Africa,  and  Middle  East  region; 
improved  procedures  for  intelligence 
assessment  and  dissemination;  and 
issuance  of  procedures  for  the  detailed 
examination  of  selected  electronic 
devices. 

Part  108  of  the  Federal  Aviation 
Regulations  (FAR)  (tide  14  CFR  part  108) 
was  promulgated  in  1981  (46  FR  3782; 
January  15, 1981)  and  requires  certain 
U.S.  air  earrien  to  adopt  and  use  FAA- 
approved  security  programs  to  screen 
passengera  and  property,  control  access 
to  airplanes  and  facilities,  and  prevent 
criminal  acts  against  civil  aviation.  On 
September  5, 1989,  the  FAA  issued  a 
final  rule  to  amend  part  108  of  the  FAR 
to  require  certain  U.S.  air  carriera  to  use 
explosives  detection  systems  (EDS's)  to 
screen  checked  baggage  for 
international  flights  in  accordance  with 
their  respective  approved  security 
■programs  (54  FR  38938;  September  5, 
1989).  The  notice  of  proposed 
rulemaking  in  that  action  was  issued  on 
July  6, 1989  (54  FR  28985;  July  10, 1989). 

Against  the  backgroimd  of  these 
initiatives,  on  August  4, 1989,  President 
Bush  signed  Executive  Order  12686 
establishing  the  President's  Commission 
on  Aviation  Security  and  Terrorism  as 
part  of  the  contipuing  investigation  of 
the  downing  of  Pan  Am  103.  The 
Commission  was  chartered  "*  *  *  to 
review  and  evaluate  policy  options  in 
coimection  with  aviation  security,  with 
particular  reference  to  the  destruction 
on  December  21. 1988  of  Pan  American 
World  Airways  Flight  103."  In  a  report 
issued  May  15, 1990,  the  Commission 
presented  a  series  of  recommendations 


intended  to  improve  the  aviation 
security  system.  Some  of  the 
CoBunission's  recommendations 
directed  to  the  FAA  had  been  adopted 
by  the  agency  before  the  Report  was 
issued.  Other  recommendations  have 
been  adopted  since  then  and  many  were 
adopted  by  Congress  in  the  Act 

At  about  the  time  the  President's 
Commission  was  formed,  the  Secretary 
of  Transportation  determined  that  the 
formation  of  a  broad-based  advisory 
committee  would  be  in  the  public 
interest  in  coimection  with  the  duties 
imposed  upon  the  FAA  by  law. 
Therefore,  the  Aviation  Security 
Advisory  Committee  (ASAC),  sponsored 
by  the  Federal  Aviation  Administration, 
was  established  in  September,  1989  (54 
FR  39493:  September  26. 1989).  The 
committee  is  composed  of 
representatives  from  government  the 
airline  industry  and  the  general  public, 
and  is  responsible  for  ejtamining  all 
areas  of  civil  aviation  security.  On  a 
continuing  basis,  the  committee 
provides  the  FAA  Administrator  with 
recommendations  for  the  improvement 
of  methods,  equipment  and  procedures 
that  will  ensure  a  hi^  degree  of  safety 
to  the  traveling  public. 

In  October,  1990  ASAC  forwarded  to 
the  Administrator  recommendations 
addressing  credible  bomb  threats  made 
against  U.S.  air  carriera,  foreign  air 
carriera,  and  airports.  ASAC 
recommended  that  such  threats  made 
against  air  carriers  and  airports  should 
be  made  known  to  ground  security 
coordinators.  ASAC  also  recommended 
that  in-flight  security  coordinatora 
should  be  advised  of  bomb  threats 
related  to  their  flight  assignments  and 
should,  in  turn,  inform  other 
crewmembera  of  pertinent  information. 
The  rule  proposed  herein  would 
implement  these  ASAC 
recommendations. 

Security  Concerns  Related  to  Threat 
Dissemination 

The  current  system  for  evaluating  and 
responding  to  threats  to  civil  aviation  is 
founded  on  the  principle  that  it  is  best  to 
filter  threat  information  before  providing 
it  to  aviation  security  pereoimel  directly 
responsible  for  dealing  with  those 
threats.  There  is  no  regulatory 
requirement  that  air  carriera  share  all 
information  involving  the  range  of 
threats  with  inflight  or  ground  security 
coordinatora.  Nor  is  there  a  requirement 
to  provide  all  threat  information  to  flight 
and  cabin  crewmembera,  and  as  a 
matter  of  policy  and  practice,  most  air 
carriera  do  not  routinely  do  so. 

Instead,  the  air  carrier's  security 
experts,  generally  in  consultation  with 
the  FAA  and  other  government  entities. 


evaluate  threat  information  against 
specific  FAA-established  criteria  to 
determine  'Specificity"  and 
"credibility."  (The  terms  "specific"  and 
"credible"  are  not  interdependent  and 
are  commonly  applied  by  intelligence 
experts  to  threat  information  involving  a 
well  defined  taiget  and  which  has  been 
authenticated.)  This  evaluation  process 
is  also  used  by  the  FAA  in  determining 
when  to  issue  a  security  directive. 

Filtering  out  those  threats  which  are, 
judged  to  be  groundless  or  not  requiring 
the  application  of  specific 
countermeasures  is  a  practical 
approach,  given  the  hundreds  of  bogus 
threats  received  aimually.  Filtering  out 
bogus  threats  is  also  critical  to  ensure 
that  real  threats  are  perceived  as 
serious,  not  diluted  in  impact  by  a 
multiplicity  of  false  alarms.  Those 
threats  considered  specific  and  credible 
in  the  judgment  of  the  air  carrier,  using 
the  FAA's  criteria,  are  presented  to 
ground  security  coordinatora,  in-flight 
security  coordinatora,  and  othera  %vith 
an  operational  need-to-know.  (As  noted 
above,  when  the  FAA  issues  a  security 
directive,  the  agency  has  authority  to 
specify  the  personnel  to  whom  the 
information  should  be  directed.)  This 
limited  distribution  of  threat  information 
helps  ensure  that  obviously  bogus 
threats  are  Filtered  out,  so  that  genuine 
threats  can  be  handled  as  thoroughly 
and  expeditiously  as  possible. 

The  President's  Commission,  on  page 
91  of  its  Report,  acknowledged  this 
principle  within  the  context  of  public 
notification: 

There  are  few  credible  threats.  Of  the  600- 
700  anonymous  aircraft  threats  received  on 
average  annually  for  the  past  decade,  none 
resulted  in  an  explosion  or  the  discovery  of  a 
bomb.  For  this  reason  alone,  there  is  no 
serious  suggestion  that  travelers  should  l>e 
notified  of  all  threats  *  *  *.  A  flood  of 
warnings  *  *  *  would  leave  the  public 
unable  to  distinguish  among  threats  and  to 
identify  those  that  should  be  taken  seriously. 
Over  time,  the  public  would  begin  to  ignore 
all  warnings. 

Congress  apparently  shared  this 
concern  since  section  109  of  the  Act 
requires  notification  of  flight  and  cabin 
crews  (as  well  as  the  public)  "in 
appropriate  cases,"  but  not  in  all  cases. 
In  the  FAA's  view,  it  is  not  appropriate 
to  provide  notification  to  flight  and 
cabin  crews  imless  the  threat 
information  has  been  judged  by  security 
professionals  to  be  specific  and  credible. 
Also  on  page  91  of  its  report,  the 
Commission  recognized  the  validity  of 
this  principle: 

If  the  proposition  is  accepted  that  a  threat 
should  he  "credible"  befon  notification  is 
considered,  the  question  then  becomes  how 
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answer  must  iwt  with  Um  pmlimkauls 
■nalyis  threat  iflidnnatioD—ths  ini 
and  law  enforcsmBnt  oomnmnitlea. 

Th«  FAA  recognina  that  flight 
cremneflibcn  may  dasira  mora 
infonnatioa  about  threats  afainat  their 
particular  flight  than  is  deemed  apedfic 
and  credible.  It  is  appropriate,  however. 
that  the  oedibility  of  threat  infbiaiatioa 
should  continue  to  be  determined  by  the 
security  professionals  who  currently 
have  such  responsibility.  Once  the 
information  is  determined  to  be  credible, 
the  FAA's  proposed  rule  would  ensure 
that  it  is  promptly  transmitted  to 
crewmembers. 

Discussioa  of  the  Proposed  Rule 

The  FAA  has  found  limited  refierence 
to  the  issue  of  flight  and  cabin  crew 
Rotifieation  in  the  legislative  history  of 
the  Act  paUi^ed  fai  the  Congressional 
Record,  and  bi  the  Commission's  Report 
The  primary  focus  of  Congress,  and  of 
the  President's  Coramiseion,  was  on 
public  notification,  not  notification  of 
flight  and  cabin  crews.  For  example, 
section  ia9(»)  of  the  Act  adds  a  new 
Section  321  to  the  FA  Act  "Reporting 
Threats  to  Gvil  Aviation;**  subsections 
321(cKl).  (d),  (e).  and  (0  all  concern 
Congress'  direction  to  tlw  President  to 
develop  guidelines  for  ensuring 
notification  to  the  public  of  threats  to 
civil  aviation  in  appropriate  cases. 

The  flight  and  cabin  ciew  notification 
subsection  of  scctian  108  appears  to  be 
responsive  to  a  statement  submitted 
during  Congressional  Hearings  on  the 
Act  by  the  Air  Line  Pilots  Association 
(ALPA).  ALFA  expressed  concern  about 
what  it  believes  to  be  "the  lack  of  timely 
and  aiiequate  threat  information  that 
reaches  the  cockpit  ocw;" 

The  FAA  recognizes  that 
crewmerabere  play  an  important  role  a» 
the  air  carrier's  "eyes  and  ears"  and  that 
they  are  subject  to  Federal  requirements 
to  receive  training  in  security 
procedures,  fai  order  to  assist  them  in 
their  responsibilities,  including 
preventive  security  and  emergency 
response,  the  FAA  believes  that  carriers 
should  be  required  to  provide 
crewmembers  with  sO  threat 
information  that  is  determined  to  be 
specific  and  credible.  Such  threat 
infomiatioa  could  be  obtained  from 
FAA-issued  Security  Directives,  or  from 
infbnnation  obtained  directly  by  the 
carrier.  The  ppupossd  rule  would  ensure 
that  all  crawmeinbers  receive  all  asefol 
infiwmatkm.  while  limiting  the 
possibility  that  they  will  be  flooded  with 
begus  threats. 

The  FAA  is  prepssing.  in  itanew 
1 10aifl(«).  to  (eqnire  that  upon  receipt 


of  a  spedfie  and  oedibk  dveat  to  die 
security  of  •  flight  the  air  carrier  shall 
immediatsiy  ostify  die  yonnd  and  in- 
flight HCBrilgt  coBwdinatars  of  itm  (faraat 
any  evahiatioa  disrtofi  and  any 
counttiaeasusss  to  be  ap|died.  Further, 
the  air  cnricr  would  be  required  to 
ensure  that  the  io-^light  seoirity 
coordinator  then  notifies  die  fl^ht  and 
cabin  crew.  (Under  the  provisions  of  14 
CFR  10a.ia  die  pih>t  hi  command  is  die 
in-fUgfat  security  coordinator.) 

Pursuant  to  their  approved  security 
programs,  air  carriers  are  now  required 
to  communicat*  to  the  in-flight  security 
coordinator,  throogh  the  ground  security 
coordinator,  all  pertinent  security 
information  for  die  specific  flight  The 
proposed  rule  goes  further  than  the 
current  requirements  in  that  the  carrier 
would  be  required  ta  provide  ground 
and  in-flight  security  coordinators  with 
any  evaluation  of  the  threat  information 
and  any  countermeasures  to  be  applied. 
The  FAA  intends  carrien  to  include  not 
only  the  carrier's  internal  assesnnent  of 
the  threat,  but  also  any  evaluation 
received  bom  any  source,  including 
government  intelligence  agencies.  Thus 
the  pilot  in  command  will  be  fully 
informed  of  all  evaluations  of  the  threat 
In  a  second  major  change  from  existing 
requirements,  the  proposed  rule  would 
obligate  the  air  carrier  to  ensure  that  the 
in-flight  security  coordinator  notifies  the 
flight  and  cabin  crewmemben  of  the 
same  threat  information.  Currently, 
pursuant  to  the  air  carrirav*  security 
programs,  tiie  in-Qight  security 
cooardinatDr  is  required  to  brief  the  crew 
on  any  ngnificant  occurrences  that  may 
affect  the  security  of  the  flight.  There  is 
a  coacem,  however,  that  in-flight 
security  coordinatore  may  not  routinely 
pass  on  aU  such  infonnaUon.  This 
proposed  rale  would  eliminate  any 
discretion  on  this  issue,  and  require  the 
carrier  to  ensure  that  the  in-flight 
security  coordinator  provides  the  flight 
and  cabin  crew  with  threat  information 
along  with  any  evaluation  and  the 
Bountiermeesures  to  be  applied.  This 
measure  will  help  ensure  that  crews  are 
thoroughly  informed,  so  that  they  can 
focus  their  attention  on  possible  security 
problems  and  perform  their  security- 
related  functions  with  a  heightened  level 
of  care  and  awareness. 

The  FAA  believes  that  expanding  and 
darifyhig  the  notifioation  requirements 
for  the  pilot  in  command,  and  expending 
the  information  network  to  include  all 
memben  of  the  flight  and  cabin  crews, 
will  help  ensure  the  effective  use  of 
crew  resources. 

Regulatory  Evaluation  Summary 

This  section  suramarioes  the  foil 
regalatory  evahution  prepared  by  the 


FAA  diat  provides  more  dfttaded 
estimates  of  the  economic  consequences 
of  this  proposed  regulatory  action.  This 
sunmary  and  the  foil  evaluation 
quantify,  to  the  eNtent  practicable, 
estimated  costs  to  the  private  sector, 
coRStmere,  Federal,  State  and  local- 
goverrmients;  as  well  as  anticipated 
benefits. 

Executive  Order  12291,  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  This  determination  is  normally 
made  on  the  basis  of  a  regulatory 
evaluation.  In  this  case,  however,  the 
Congress  has  already  determined  that 
this  proposed  rule  is  in  the  public 
interest;  that  is.  its  collective  public 
benefits  outweigh  its  costs  to  the  public, 
because  Congress  has  required  the 
proposed  rule  be  promulgated  (The 
Aviation  Security  Improvement  Act  of 
1990:  Pub.  L 101-604).  Nevertheless,  the 
FAA  has  prepared  this  conventional 
regulatory  evaluation  of  the  proposed 
rule.  The  purpose  of  this  evaluation  is 
not  to  justify  taking  this  proposed 
rulemaking  action  (which  has  already 
been  done  through  Congressional 
action),  but  to  estimate  potential  costs 
and  benefits  (either  qualitatively  or 
quantitatively)  to  promote  a  better 
imderatanding  of  the  impact  of  the 
proposed  rule.  The  order  also  requires 
the  preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  result  in  an  amual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  iruaease  in  consumer  costs,  a 
significant  adverse  effect  on 
competitioiL  or  is  highly  controversial. 

The  FAA  has  determined  that  this 
proposal  is  not  "major^  as  defined  in  the 
executive  ocder,  therefore  a  foil 
regulatory  aoaljtsis,  including  the 
identificatf  on  and  evaluation  of  cost- 
reducing  alternatives  to  the  proposal, 
has  luit  been  prepared  Instead,  the 
agency  has  prepared  a  mora  coiuiise 
document  termed  a  regulatory 
evaluation  tiiat  analyses  oidy  this 
proposal  without  idnitifying 
alternatives.  In  addition  to  a  summary  of 
the  csgul&tory  evaluation,  this  section 
also  contaim  an  initial  regulatory 
flexibility  determination  required  by  the 
1980  Regulatory  Flexibility  Act  (Pub.  L 
96-394)  and  an  international  trade 
impact  assessment  If  more  detailed 
economic  information  is  denred  than  is 
contained  in  thiissummay,  the  readerls: 


Federal 
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referred  to  the  fidl  s^gulatory  evaluation 
containad  te  llie  dookeL 

Costs 

The  proposed  rale  is  CKpeeted  to 
impose  a  negligible  incremental  cost  of 
conpttanceon  UjS.  aircanien.  In 
additkMi.  the  piopoeed  nde  is  net 
expected  to  impose  any  neaetary  costs 
on  the  flying  pidiUc  nysassBsasMnt  is 
based  on  the  ntienales  oentaioed  in  the 
foUowiag  paraTaphs. 

Ihe  FAA  expects  the  costs  of  the 
proposed  nde  to  be  nqgligiUe  based  on 
two  aasanptions.  First  the  pwpesad 
nde  is  aasumed  net  to  sebstoetially 
increase  the  cesis  associated  wath  the 
aurent  flow  of  tqieaific  and  credible 
security  threat  infonnaitiofl  betwwen  air 
carrier  managemest  and  ground  and  in- 
flight security  coordiaalois.  This  is 
because  air  carriers  are  already 
providing  most  of  the  secuci^ 
information  that  would  be  required  1^ 
the  proposed  rule  to  ground  -uid  in-flight 
security  ooordinatora  on  a  coutiae  ba^ 

The  second  assumption  of  this 
evaluation  is  that  the  major  additional 
requirement  the  proposed  rule  would 
impose  on  air  carriers  beyond  ctirrent 
industry  practice  would  be  to  ensure 
that  in-flight  security  coordinatore  notify 
flight  and  cabin  crewmembers  of  aJl 
specific  and  credible  security  threats 
and  to  require  air  carriers  to  provide  any 
evaluation  of  the  threat  information  and 
cotmtermeasures  to  be  applied. 
Disclosure  of  this  information  to  flight 
and  cabin  crewmembers  would  impose 
only  a  negligible  cost  of  compliance  on 
air  carrier  operatora  because  they 
already  compile  specific  and  credible 
security  threat  information  on  a  routine 
basis. 

Although  the  FAA  contends  that  the 
proposed  rule  would  impose  a  negligible 
cost  of  compliance  for  the  notification 
process,  it  recognizes  that  the  potential 
for  significant  costs  does  exist  in  some 
cases.  The  magnitude  of  this  potential 
would  depend  on  the  extent  to  which 
flight  and  cabin  crews  expand  the  field 
of  information  available  to  security 
experts,  who  could  then  decide  to  take 
additional  countermeasures  based  upon 
ell  security  information  available.  These 
measures  could  include  delaying 
scheduled  flights  from  departing  or 
requesting  airborne  flights  to  land  for 
the  purpose  of  conducting  additional 
security  checks  or  applying 
countermeasures. 

The  average  time  required  to  conduct 
a  security  check  for  narrow  and  wide- 
body  aircraft  on  the  ground  ranges 
between  three  and  five  houre.  If  an 
aircraft  is  airborne  and  foroed  to  land 
for  a  security  check,  there  would  be  an 
additional  cost  for  landing  fees  and 


delay  time.  Another  cost  factor 
(qualitativej  assodatad  with  this 
potential  situation  would  be  the 
inconveaieace  imposed  so  passengen  in 
the  looB  of  deUys.  According  to  ene  air 
carrier,  the  cost  of«n  aircraft  delay  as 
the  result  of  conducting  additional 
security  oountermeasares  covld  range 
between  $200,000  to  over  $1  million  (in 
1990  dollara)  per  security  check  from  a 
wont  case  stan4point.  The  reader  is 
cautioned  that  this  range  of  aircraft 
delay  cost  estimate  is  rough  and 
incorporates  a  number  of  general 
assumptions.  Some  of  the  assumptions 
indude:  Ihe  delayed  aircraft  is  the  eiily 
one  connected  to  departures  from  ether 
areas,  additional  fli^t  crew  maybe 
needed  due  to  time  and  duty  limitatiens, 
lawsuits  may  be  filed  by  some  business 
psssengera,  cost  euy  be  iaooired  for 
another  slot  at  (ke  gate,  phis  a  imdtitude 
of  other  factors.  Over  the  past  ID  yeai», 
on  average,  air  carriers  have  received 
between  ^SO  end  750  security  threats 
annually.  An  estimated  €00  to  700  of 
these  represented  anonymous  threats 
that  were  not  determined  to  be  specific 
and  credible.  None  of  these  bogus 
threats  resulted  in  an  explosion  or  the 
discovery  of  a  bomb.  During  the  same 
period  there  were  about  50  credible 
aircraft  security  threats  annually,  30  of 
which  were  also  deemed  spedfie.  To 
date,  there  is  no  evidence  of  an 
explosion  or  discovery  of  bomb  relating 
to  specific  and  credible  security  threats. 
The  FAA  solidts  conunents  from  the 
aviation  commutiity  on  delay  cost 
estimates  as  the  result  of  the  appUcation 
of  security  Countermeasures. 

Benefits 

The  proposed  rule  would  generate 
benefits  by  ensuring  that  the  current 
high  level  of  aviation  safety  remains 
intact  Under  the  proposal,  air  carriers 
would  be  required  to  provide  all 
credible  and  specific  security  threats,  as 
well  as  any  evaluation  thereof  and 
countermeasures  to  be  applied  to  the 
ground  and  in-flight  security 
coordinatore.  In  turn,  the  in-flight 
security  coordinator  would  notify  the 
flight  and  cabin  crewmembers.  IHie 
flight  and  cabin  crewmemben  would 
benefit  direcUy  from  the  proposal.  As 
the  "eye  and  eare"  of  an  air  carrier, 
flight  and  cabin  crewmemben  are 
trained  to  be  alert  to  possible  seauity 
threats  and  to  apply  security  procedures 
when  a  threat  is  suspected.  The 
proposal  would  better  enable  flight  and 
cabin  crewmemben  to  conduct  their 
security  responsibilities  by  enhancing 
their  alertness  to  indications  that  a 
threat  may  be  actually  carried  out  The 
enhanced  awareness  of  the  flight  and 
cabin  crews  would  subsequentiy  benefit 


the  in-flight  security  coordinator  by 
fiahanrjng  the  ioformation  he  or  she  has 
as  the  pilot  in  command  The  proposal 
could  benefit  the  traveling  public  by 
nditdag  the  possibility  that  security 
thioats  to  a  UJ^  air  carrier  not  disdosed 
to  flight  and  cabin  crewmemben  would 
result  in  casualty  losses  (namely, 
aviation  fatalities  and  property 
damage). 

Coodudons 


13ie  peopesed  nde  areold  impose  only 
negligible  iacseBental  coats  on  mr 
canteoB  ami  ooaUmukin  beaefits  to 
the  arietion  oonumnity  md  fiseeg 
public  in  Ike  fooe  of  easuRng  that  ti» 
cuivtait  high  level  cf  erastiea  safety 
remains  intact  ISierdore,  the  FAA 
condudes  iiut  fte  proposed  ntle  is  oae(- 
benefidaL 

Initial  Regulatoiy  Plexibilily 
Determination 

The  Regidatory  Flexibility  Act  ef  isao 
(RFA)  was  enacted  to  easure  tiial  emaM 
entities  are  not  imamessmily  end 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  agencies  to  review  rules  that 
may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  The  small  entities  that  could 
be  potentially  affected  by  the 
implementation  of  this  proposed  role  are 
scheduled  air  carrier  operaton  for  hire 
that  own  but  do  not  necessarily  operate 
nine  or  fewer  aircraft.  A  significant 
economic  impact  for  these  small  entities 
would  be  an  annualized  cost  that 
exceeds  $105,000  (in  1990  dollan).  Since 
the  incremental  cost  of  compliance  is 
expected  to  be  negligible  (less  than 
$105,000  armually  for  each  air  carrier 
operator),  the  FAA  has  determined  that 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Assessment 

The  proposed  rule  would  neither  have 
an  effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  would  it  have  an  effect  on 
the  sale  of  U.S.  products  or  services  in 
foreign  countries.  This  is  because  the 
proposed  rule  would  be  expected  to 
impose  only  negligible  costs  on  U.S.  air 
carrier  operaton.  This  proposed  action 
would  not  result  in  a  competitive 
disadvantage  to  U.S.  air  carrier 
operaton. 

Federalism  Implications 

The  proposed  rule  would  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
goverrmient  and  the  states,  or  on  the 
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distribution  of  power  and 
responsibilitie*  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  proposal  would  not 
have  sufHcient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  not  major 
under  Executive  Order  12291.  In 
addition,  it  is  certified  that  this  proposal, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  proposal  is  considered  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26. 
1979).  An  initial  regulatory  evaluation  of 
the  proposal  including  a  Regulatory 


Flexibility  Determination  and 
International  Trade  Impact  Analysis, 
has  been  placed  in  the  docket.  A  copy 
may  be  obtained  by  contacting  the 
person  identified  under  "FCM  nnrrHCR 
mroflMATION  CONTACT." 

List  of  Subjecto  in  14  CFR  Part  106 

Airplane  operator  security.  Aviation 
safety.  Air  transportation.  Air  carriers, 
Airlines.  Security  measures. 
Transportation.  Weapons. 

The  Proposed  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 

proposes  to  amend  part  108  of  the 

Federal  Aviation  Regulations  (14  CFR 
part  108)  as  follows: 

1.  The  authority  citation  for  part  108  is 
revised  to  read  as  follows: 

Authmity:  49  U.S.C.  1354. 1356. 1357. 1421, 
1424.  and  1511;  49  U.S.C  106(g)  (revised.  Pub. 
L  97-449.  lanuary  12. 1963);  49  U.S.C  App. 
1341-1358  revised  Pub.  L 101-604,  November 
16  1990). 


2.  Section  108.19  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
(b)  and  (c)  respectively;  by  adding  a  new 
paragraph  (a);  and  by  revising  the 
section  heading  to  read  as  follows: 

9108.19   Security  thfMtt  and  procedufM. 

(a)  Upon  receipt  of  a  specific  and 
credible  threat  to  the  security  of  a  flight 
the  certificate  holder  shall — 

(1)  Immediately  notify  the  ground  and 
in-fiight  seciu'ity  coordinators  of  the 
threat,  any  evaluation  thereof,  and  any 
countermeasures  to  be  applied;  and 

(2)  Ensure  that  the  in-flight  security 
coordinator  notifies  the  flight  and  cabin 
crewmembers  of  the  threat,  any 
evaluation  thereof,  and  any 
countermeasures  to  be  applied. 

Issued  in  Washington.  DC  on  January  28. 
1991. 
Lynne  A.  Osmus. 

Acting  Director,  Office  of  Civil  Aviation 

Security  Policy  and  Planning. 

[FR  Doc  91-2471  Filed  1-29-91;  4:22  pm] 
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DEPAflTMENT  OF  TRANSPORTATION 

14CFRPwt129 

(Oeclwt  Na  aMtO;  NettM  No.  tl-S] 

RtN2120-AOM 

Foreign  Air  Carrtor  Sacurlty  Prograifw 

AOtNCv:  Federal  Aviation 

Administration.  DOT. 

action:  Notice  of  proposed  rulemaking. 


:  This  notice  proposes  to 
amend  the  Federal  Aviation  Regulations 
to  require  foreign  air  carriers  that  land 
or  talce  off  in  the  United  States  to 
provide  passengers  a  level  of  protection 
similar  to  the  level  of  protection 
provided  by  U.S.  air  carriers  at  the  same 
airports.  To  ensure  that  foreign  air 
carrier  security  programs  provide  a 
similar  level  of  protection,  the 
Administrator  could  amend  those 
programs  according  to  the  procedures 
proposed  in  this  notice.  This  action  is 
needed  to  ensure  that  appropriate 
security  measures  are  implemented  by 
foreign  air  carriers  operating  into  and 
out  of  the  United  States  and  to  comply 
with  legislation  enacted  on  November 
16, 1990.  The  Intended  effect  of  this 
proposed  rule  is  to  increase  the  safety 
and  security  of  passengers  aboard 
foreign  air  carriers  on  flights  to  and  from 
the  United  States  by  reducing  the  risk  of 
fatalities  and  property  damage 
attributable  to  criminal  acts  against  civil 
aviation. 

DATU:  Comments  must  be  submitted  on 
or  before  March  6. 1991. 
AOOMCsaas:  Comments  on  this  proposed 
rulemaking  should  be  mailed  or 
delivered,  in  triplicate,  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  attention:  Rules  Docket 
(AGC-10).  room  91S-G,  Docket  No. 
28460.  800  Independence  Ave.  SW., 
Washington.  DC  20591.  Comments  may 
be  examined  in  room  91S-G  between 
8:30  a.m.  and  5  p.m.  weekdays  except 
Federal  holidays. 

KM  WUKTHm  MFOMMATION  CONTACT: 
Max  D.  Payne.  Civil  Aviation  Security 
Policy  and  Standards  Division  (ACP- 
110).  Federal  Aviation  Administration, 
800  Independence  Ave.  SW., 
Washington,  DC  20591;  telephone  (202) 
287-7839. 

tU^M^MINTAnV  mTONIMTION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Comments  relating  to  the  environmental, 
energy,  federalism,  or  economic  impact 


that  might  result  from  adopting  the 
proposals  in  this  document  are  also 
invited.  Substantive  comments  should 
be  accompanied  by  cost  estimates. 
Comments  should  identify  the  regulatory 
docket  or  notice  number  and  should  be 
submitted  in  triplicate  to  the  Rules 
Docket  as  specified  above.  All 
comments  received  on  or  before  the 
closing  date  for  comments  specifled  will 
be  considered  by  the  Federal  Aviation 
Administration  before  taking  action  on 
this  proposed  rulemaking.  The  proposals 
contained  in  this  document  may  be 
changed  in  light  of  comments  received. 
All  comments  received  «vill  be  available, 
both  before  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  Federal  Aviation 
Administration  (FAA)  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket.  Commenters  %vishing 
the  FAA  to  acknowledge  receipt  of  their 
comments  must  include  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  28480."  The 
postcard  will  be  date-stamped  and 
mailed  to  the  commenter.  , 

Availability  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs.  Attention:  Public 
Inquiry  Center.  APA-430.  800 
Independence  Ave..  SW.,  Washington. 
DC  20501.  or  by  calling  (202)  287-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's  should 
request  from  the  above  office  a  copy  of 
Advisory  Circular  No.  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

Statement  of  the  Problem 

Attacks  against  civil  aviation  have 
increased  in  sophistication  over  the  past 
decade.  As  a  result,  security  has  become 
an  even  greater  concern  of  the  flying 
public.  Over  1.000  passengers  on  civil 
aircraft  from  14  different  member  States 
of  the  International  Civil  Aviation 
Organization  (ICAO)  have  died  as  the 
result  of  criminal  acts  against  civil 
aviation  in  the  last  10  years.  Sabotage 
and  hijacking  of  civil  aircraft  are 
worldwide  problems  requiring  a  unified, 
global  solution. 

History 

The  Federal  Aviation 
Administration's  (FAAJ  present  CivU 


Aviation  Security  Program  was  initiated 
in  1973.  The  pertinent  provisions  in  Part 
129  of  the  Federal  Aviation  Regulations 
(FAR),  which  govern  the  operations  of 
foreign  air  carriers  that  hold  a  permit 
issued  by  the  Department  of 
Transportation  (DOT)  under  section  402 
of  the  Federal  Aviation  Act  or  that  hold 
another  appropriate  economic  or 
exemption  authorify  issued  by  DOT, 
were  initially  promulgated  in  1976  (41  FR 
30106,  July  22. 1976). 

The  FAA  issued  an  amendment  to 
FAR  1 129.25(e)  in  1989  (54  FR  11116. 
March  16, 1989)  that  requires  foreign  air 
carriers  flying  to  or  fit>m  the  U.S.  to 
submit  their  security  programs  to  the 
FAA  for  acceptance  by  the 
Administrator.  The  submitted  programs 
must  describe  the  procedures,  facilities, 
and  equipment  that  foreign  air  carriers 
will  use  to  ensure  the  safety  of  persons 
and  property  traveling  in  air 
transportation.  The  rule  applies  to 
foreign  air  carrier  operations  at  U.S.  - 
airports  and  at  foreign  airports  that  are 
a  last  point  of  departure  prior  to  landing 
in  the  United  States. 

With  respect  to  that  portion  of  a 
security  program  dealing  with  identified 
airports  that  are  a  last  point  of 
departure  to  the  United  States,  a  Notice 
of  Implementation  Policy  (54  FR  25551, 
June  15, 1989)  set  forth  a  policy  that 
allows  a  foreign  air  carrier  to  refer  the 
FAA  to  the  appropriate  foreign 
government  authorities  that  implement 
those  procedures.  Currently,  136  foreign 
air  carriers  are  required  to  submit 
security  programs  and  all  have  done  so. 

On  November  29. 1976,  the  FAA 
promulgated  a  new  14  CFR  part  191  (41 
FR  53777,  December  9, 1976)  establishing 
the  requirements  for  withholding 
security  information  from  disclosure 
under  the  Air  Transportation  Security 
Act  of  1976.  Security  programs  are 
documents  detailing  how  U.S.  air 
carriers  and  foreign  air  carriers  will 
comply  with  the  requirements  contained 
in  the  FAR.  They  contain  sensitive 
security  procedures  and  are  not 
available  to  the  public. 

ReJated  Activities 

It  is  vitally  important  to  recognize  the 
global  nature  of  terrorism  and  other 
criminal  acts  against  civil  aviation.  Illicit 
access  to  the  air  transportation  system 
may  be  attempted  Uirough  airports  in 
countries  far  fi-om  the  terrorist's 
intended  target  where  the  perceived 
threat  to  that  nation's  interests  is  not 
high  and  the  security  measures 
accordingly  less  stringent  It  is  therefore 
essential  to  raise  the  standard  of 
aviation  security  woridwide  to  prevent 
terrorist  acts. 
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The  security  Standards  and 
Recommended  Practices  (SARPs) 
developed  by  the  International  Civil 
Aviation  Organization  (ICAO)  and 
incorporated  into  Annex  17  of  the 
Convention  on  International  Civil 
Aviation  (Chicago  Convention)  are 
continually  reviewed  and  updated.  At 
the  next  meeting  of  the  ICAO  Aviation 
Security  Panel  in  June  1991,  a  complete 
review  of  the  current  SARPs  will  be 
conducted.  The  Panel  will  recommend  to 
the  ICAO  Council  those  changes  to  the 
SARPs  it  determines  are  necessary  to 
counter  the  global  threat  to  civil 
aviation  security. 

It  is  not  always  possible  or 
appropriate  to  unilaterally  impose 
identical  security  procedures  for  U.S.  air 
carriers  and  foreign  air  carriers,  because 
the  perceived — and  often  the  actual — 
threat  directed  at  the  air  carriers  of 
various  nations  differs  widely.  An 
attempt  to  require  all  air  carriers, 
foreign  and  domestic  to  follow  identical 
procedures  could  precipitate  major 
economic  and  political  confrontations 
with  little  or  no  increase  in  passenger 
security.  Bilateral  negotiations  will  be 
used,  when  necessary,  to  preclude  such 
confrontations  and  increase  the  level  of 
aviation  security.  The  Secretaries  of 
State  and  Transportation  are  committed 
to  both  multilateral  and  bilateral  actions 
to  improve  and  strengthen  security 
standards. 

Congressional  Activity 

On  November  16. 1990,  the  President 
signed  the  Aviation  Security 
Improvement  Act  of  1990  {Pub.  L 101- 
604).  This  legislation  provides  that  the 
Administrator  of  the  FAA  may  accept  a 
foreign  air  carrier  security  program  only 
if  the  Administrator  determines  that  the 
security  program  provides  passengers 
with  a  similar  level  of  protection  as  such 
passengers  would  receive  under  the 
security  programs  of  U.S.  air  carriers 
serving  the  same  airports. 

Current  Requirements 

Currentiy,  Part  129  requires  each 
foreign  air  carrier  landing  or  taking  off 
in  the  United  States  to  adopt  and  use  a 
security  program  acceptable  to  the 
Administrator.  The  security  program 
must  describe  the  procedures,  facilities, 
and  equipment  used  by  the  foreign  air 
carrier  to  ensure  the  safety  of  persons 
and  property  traveling  in  air 
transportation.  The  standard  for 
acceptance  by  the  Administrator 
initially  was  adherence  to  part  129  and 
the  ICAO  Standards  in  Annex  17. 

The  FAA  is  revising  the  standard  for 
acceptance  of  a  foeign  air  security 
program.  The  proposed  revision  was 
issued  to  foreign  air  carriers  for 


comment  on  October  24, 1990.  Under 
this  proposed  revision,  foreign  air 
carriers  would  be  required  to  detect  test 
objects  (simulated  weapons  and 
explosive  devices)  during  FAA  tests  of 
the  security  screening  checkpoints  at 
U.S.  airports.  The  new  standard  would 
also  require  foreign  air  carriers  to  adopt 
the  same  standards  for  X-ray  imaging, 
metal  detector  calibrations,  and  training 
for  screening  personnel  that  are  required 
of  U.S.  air  cairiers  at  the  same  airports 
in  the  United  States.  Further,  the 
revision  would  require  a  positive 
passenger/baggage  match  for  all  flights 
to  and  from  the  United  States  in 
accordance  with  current  ICAO 
Standards. 

Discussion  of  the  Proposals 

The  FAA  is  proposing  to  amend  part 
129  to  ensure  that  all  foreign  air  carriers 
that  land  or  take  off  in  the  United  States 
adopt  and  use  a  security  program  that 
provides  passengers  a  level  of 
protection  similar  to  the  level  of 
protection  provided  by  U.S.  air  carriers 
serving  the  same  airports.  The  security 
measures  needed  to  provide  a  similar 
level  of  protection  will  vary  with  the 
risk. 

Risk  is  a  combination  of  the  threat 
and  the  effectiveness  of  the  security 
measures  performed  to  counter  the 
threat.  Certain  flights  from  certain 
locations  are  at  greater  risk,  but  the    . 
threat  at  any  location  may  change  at 
any  time.  Ineffective  security  measures 
increase  the  risk  even  though  the 
prevailing  threat  may  not  be  directed 
toward  that  airport  or  carrier.  Persons 
intent  upon  sabotaging  or  hijacking  civil 
aircraft  are  likely  to  gravitate  to  those 
airports  where  it  is  easiest  to  circumvent 
security  procedures  and  enter  the  air 
transportation  system. 

The  FAA  is  proposing  to  amend  part 
129  to  authorize  the  Administrator  to 
amend  foreign  air  carrier  security 
programs  in  the  interest  of  safety  in  air 
transportation  or  in  air  commerce  and  in 
the  public  interest  The  procedures 
proposed  for  the  amendment  of  foreign 
air  carrier  security  programs  by  the 
Administrator  closely  parallel  the 
procedures  in  part  108  for  the 
amendment  of  U.S.  air  carrier  security 
programs.  In  most  cases,  proposed 
amendments  would  be  issued  to  the 
foreign  air  carrier  for  comment  prior  to 
adoption.  A  specified  period  of  time  is 
set  aside  for  submission  of  conunents 
and  implementation  of  any  amendment 
adopted.  In  an  emergency,  when  a 
comment  period  would  be  impractical  or 
contrary  to  the  public  interest  the 
Administrator  would  be  authorized  to 
amend  a  security  program  effective  on 


the  date  it  is  received  by  the  foreign  air 
carrier. 

To  ensure  effective  security  measures, 
the  FAA  could  amend  foreign  air  carrier 
security  programs  to  include  standby 
enhanced  security  procedures.  The 
enhanced  procedures  could  be 
performed  at  airports  where  the  FAA 
has  identified  an  increased  risk  to 
passengers  and  the  Administrator 
determines  that  such  procedures  are 
necessary  to  provide  passengers  a 
similar  level  of  protection.  The  FAA  will 
consult  the  foreign  government  authority 
whenever  enhanced  security  procedures 
are  deemed  necessary  at  a  foreign 
airport. 

Regulatory  Evaluation  Summary 

Introduction 

This  section  summarizes  the  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  more  detailed 
estimates  of  the  economic  consequences 
of  this  regulatory  action.  This  summary 
and  the  full  evaluation  quantify,  to  the 
extent  practicable,  estimated  costs  to 
the  private  sector,  consumers.  Federal, 
State  and  local  governments,  as  well  as 
anticipated  benefits. 

Executive  Order  12291,  dated 
February  17. 1981.  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  result  in  an  annual  increase  in 
consumer  costs,  a  significant  adverse 
effect  on  the  economy  of  $100  million  or 
more,  a  major  increase  in  consumer 
costs,  or  a  significant  adverse  effect  on 
competition. 

The  FAA  has  determined  that  this 
proposed  rule  is  not  "major"  as  defined 
in  the  executive  order;  therefore,  a  full 
Regulatory  Impact  Analysis,  which 
includes  the  identification  and 
evaluation  of  cost-reducing  alternatives 
to  this  proposed  rule,  has  not  been 
prepared.  Instead,  the  agency  has 
prepared  a  more  concise  document 
termed  a  regulatory  evaluation  that 
analyzes  only  this  proposed  rule  without 
identifying  alternatives.  In  addition  to  a 
summary  of  the  regulatory  evaluation, 
this  section  also  contains  the  Regulatory 
Flexibihty  Determination  required  by 
the  Regulatory  Flexibility  Act  and  an 
International  Trade  Impact  assessment. 
If  more  detailed  economic  information  is 
desired,  the  reader  may  refer  to  the  full 
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rtfBlalacir  evalnatioii  ooottinad  in  dii 
docket. 

Under  the  •lUharlly  of  th«  propoMd 
•mendntat.  txisting  foraign  air  carrier 
Mcurity  propama  could  ba  amended  by 
adding  a  atandby  aet  of  anhancad 
security  pnoaduraa  for  fUgbta  departing 
to  the  Unitad  SUtaa.  The  enhanced 
proceduraa  would  be  activated  when 
and  where  the  FAA  Idutifiea  an 
increased  liak  and  the  Administrator 
detenninea  that  such  procedurea  are 
neceesaiy  to  provide  passeogers  a 
similar  level  of  protection  as  that 
provided  by  U.S.  air  carriers  serving  the 
same  airports. 

Since  tta  extant  to  which  tbeae 
enhanced  procedures  would  be 
activated  is  dependent  on  unknown 
future  risk  oonditioBS,  a  definitive 
estimate  of  the  total  costs  attributable  to 
the  propoaaJ  ia  not  poasibla. 
Accordingly,  this  evaluation  includes 
estimates  of  the  unit  costs  that  would  be 
inovred  to  eaipioy  the  enhanced 

[>rocedures  for  a  range  of  application 
evels. 

Work-load  estimates  for  the  twelve 
individual  enhanced  aecurity  procedures 
were  developed  by  the  FAA.  The  unit 
costs  for  eacn  procedure  were  multiplied 
by  the  appropriate  operations  data  to 
determine  the  expected  cost  per 
departure  and  the  average  annual  costs 
per  station,  per  foreign  air  carrier,  and 
for  aU  foreip  air  carriers  that  would  be 
subject  to  the  provisions  of  the  rule. 

On  average,  the  FAA  estimates  that 
the  enhanced  security  procedures  would 
increase  costs  by  $S49  per  airport 
departure  during  the  first  year  at  those 
stations  where  me  procedures  are 
applied.  The  average  annual  costs  for 
larger  aggregations  are  estimated  at 
$296,000  per  station.  9510,000  per  foreign 
air  carrier,  and  a  maximum  potential  of 
$49.5  million  if  the  enhanced  procedures 
were  activated  for  all  foreign  carrier 
flights  into  the  US.  for  1  yeer.  The 
wortdwide  risk  conditions  thet  would  be 
necessery  to  activate  these  procedures 
for  all  flighU  by  all  foreign  air  carriers 
would  be  anpreoedented 

Besed  on  previous  experience,  the 
FAA  estimates  that  not  mora  than  10 
percent  of  foreign  carrier  statfooa  are 
likely  to  operate  under  the  enhcmced 
security  procadurae  at  any  given  time. 
Applying  this  aaeumptfon,  the  moet 
Ukdy  coat  ol  the  propoaed  amendment 
would  not  exceed  $4.0  million  per  year. 

For  coBpaiteon  puipeses,  it  is 
estinatad  that  iIm  eoooomic  valuation  of 
a  terrotiat  axploaion  Inddent  would 
range  OB  avaraga  between  $M  and  $104 
minion,  not  ootmting  in)uries  or 
secondary  ellecU.  Tliaee  data  auHwrt 


the  poaWoa  that  the  propoaed  rule 
would  be  coal-beiMadaf  tf  one  average 
terroriat  axpioalaB  incident  wave 
averted;  (1)  Over  a  SO-ymr  period  at  the 
expected  level  of  coets,  or  (2)  over  a  2* 
year  period  at  the  waximum  eetlmeted 
potential  ooet  where  the  enhanced 
seoarity  prDcedurae  would  be 
impiamented  by  all  afiectad  foreign  air 
carriara  for  all  flights  to  the  United 
States.  The  detenninatkn  that  the 
propoeal  woald  be  eost-benefidal  is 
further  supported  by  the  fact  diet  the 
enhanced  saairity  procedures  would  be 
appUed  in  those  oasea  where  the  FAA 
has  identified  an  increased  risk  to 
passengers  and  the  Admhiietratar  has 
determined  that  they  are  neceaaary. 

Regulatory  FlexihilUy  Oaleai^ialloB 

The  Regulatory  Flexibility  Act  of  1960 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Government  regulations. 
The  RFA  required  a  Regulatory 
Flexibility  Analysisif  a  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  smidl  business 
entities.  FAA  Order  2100.14A. 
Regulatory  FlexibUity  Criteria  and 
Guidance,  establishes  threshold  cost 
values  and  small  entity  siae  standards 
for  complying  with  RFA  review 
requirements  in  FAA  rulemaking 
actions. 

The  FAA  has  determined  that  this 
proposed  rule  would  not  directly  affect 
U.S.  enterprises  and.  therefore,  it  would 
not  have  an  economic  impact  on  small 
domestic  entities.  This  evaluation  has 
not  considered  the  impact  on  small 
foreign  entities  on  the  basis  that  they 
are  external  to  the  scope  of  tibe  RFA. 


International  Trade 


Anriysb 


The  provisions  of  this  proposed  rule 
could  affect  the  existing  access  to  U.S. 
markets  by  foreign  interests.  It  would 
require  thet  the  security  programs  of 
foreign  air  carriers  provide  passengers  a 
level  of  protection  similar  to  the  level  of 
protection  provided  by  U.S.  air  carriers 
serving  the  same  airports.  The  most 
likely  cost  of  the  proposed  amendment 
would  not  exceed  $4.9  million  per  yeer— 
an  average  of  $61,000  per  year  per 
foreign  air  carrier  providiiig  service  to 
the  United  States  from  airports  that  are 
also  served  by  U.8.  air  carriers.  United 
Stetes  air  carriers  tm  already  subfect  to 
the  enhanced  security  procedures 
associated  with  this  proposal. 


between  the  national  government  and 
the  States,  or  on  the  dietiibwtion  of 
power  and  reaponsibilities  aaaong  tfie 
various  levels  of  goveiwent  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  wairant  die  preperetion 
of  a  Federalism  ststemeot. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  tiie  findings  in 
die  Regulatory  Flexibifity  Determinatton 
and  the  International  IVade  Impact 
Analysis,  the  FAA  has  determfaied  that 
this  proposed  regulation  la  not  major 
under  Executive  Order  12291.  In 
addition,  the  FAA  certifies  tiiat  tiiis 
proposal,  tf  adopted,  will  not  have  a 
significant  economic  Impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  This  proposal 
is  not  considered  significant  under  DOT 
Regulatory  Pollclea  and  Procedures  (44 
FR 11034.  February  26, 1979).  An  initial 
regulatory  evaluation  of  the  proposal, 
including  a  Regulatory  Flexibility 
Determination  and  International  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 

'fOm  FUTHm  INFOmiATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  129 

Aircraft  Air  carriers.  Airpmts. 
Aviation  safety,  Weapons. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
propoaea  to  amend  part  129  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  129)  as  follows: 

PAirr  129-OPERATION&  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  UA-REQISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE      \ 

1.  The  authority  citation  for  part  129  is 
revised  to  read  as  foOows: 

Autbarity:  40  U.8.C  134&  13S4(a).  ISSA, 
1387, 1421.  U02,  and  1511;  4B  U.SX:  IQSd^ 
(Revisad  Pub.  L  07-448,  Janoaiy  U,  1963). 

2.  Section  129.25(e)  is  revised  to  read 
as  follows: 


f  129.28 


The  ragulatioBa  proposed  herein 
wonid  not  have  swctantlal  direct  effects 
on  the  States,  on  the  relationship 


(e)  Each  foreign  ak  carrier  required  to 
adopt  and  uae  a  security  propam 
pursuant  to  pangraph  0>)  of  (his  sectfon 
shall  hare  a  aecurity  program 
acceptable  to  the  Adndniatrator.  A 
foreign  air  carriei's  security  program  Is 
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accepted  only  if  the  Administrator  finds 
that  the  security  program  provides 
passengers  a  level  of  protection  similar 
to  the  level  of  protection  provided  by 
U.S.  air  carriers  serving  the  same 
airports.  Foreign  air  carriers  shall 
employ  procedures  equivalent  to  those 
required  of  U.S.  air  carriers  serving  the 
same  airports  if  the  Administrator 
determines  that  such  procedures  are 
necessary  to  provide  passengers  a 
similar  level  of  protection.  The  following 
procedures  apply  for  acceptance  of  a 
security  program  by  the  Administrator: 

(1)  Unless  otherwise  authorized  by  the 
Administrator,  each  foreign  air  carrier 
required  to  have  a  security  program  by 
paragraph  (b)  of  this  section  shall 
submit  its  program  to  the  Administrator 
at  least  90  days  before  the  intended  date 
of  passenger  operations.  The  proposed 
security  program  must  be  in  English 
unless  the  Administrator  requests  that 
the  proposed  program  be  submitted  in 
the  official  language  of  the  foreign  air 
carrier's  country.  The  Administrator  will 
notify  the  foreign  air  carrier  of  the 
security  program's  acceptability,  or  the 
need  to  modify  the  proposed  security 
program  for  it  to  be  acceptable  under 
this  part  within  30  days  after  receiving 
the  proposed  security  program.  The 
foreign  air  carrier  may  petition  the 
Administrator  to  reconsider  the  notice 
to  modify  the  security  program  within  30 
days  after  receiving  a  notice  to  modify. 

(2)  In  the  case  of  a  security  program 
previously  found  to  be  acceptable 
pursuant  to  this  section,  the 


Administrator  may  subsequently  amend 
the  security  program  in  the  interest  of 
safety  in  air  transportation  or  in  air 
commerce  and  in  the  public  interest 
within  a  specified  period  of  time.  In 
making  such  an  amendment,  the 
following  procedures  apply: 

(i)  The  Administrator  notifies  the 
foreign  air  carrier,  in  writing,  of  a 
proposed  amendment,  fixing  a  period  of 
not  less  than  45  days  within  which  the 
foreign  air  carrier  may  submit  written 
information,  views,  and  arguments  on 
the  proposed  amendment 

(ii)  At  the  end  of  the  comment  period, 
after  considering  all  relevant  material, 
the  Administrator  notifies  the  foreign  air 
carrier  of  any  amendment  to  be  adopted 
and  the  effective  date,  or  rescinds  the 
notice  of  proposed  amendment.  The 
foreign  air  carrier  may  petition  the 
Administrator  to  reconsider  the 
amendment  in  which  case  the  effective 
date  of  the  amendment  is  stayed  until 
the  Administrator  reconsiders  the 
matter. 

(3)  If  the  Administrator  finds  that 
there  is  an  emergency  requiring 
immediate  action  with  respect  to  safety 
in  air  transportation  or  in  air  commerce 
that  makes  the  procedures  in  paragraph 
(e)(2)  of  this  section  impractical  or 
contrary  to  the  public  interest,  the 
Administrator  may  issue  an  amendment 
to  the  foreign  air  carrier  security 
program,  effective  without  stay  on  the 
date  the  foreign  air  carrier  receives 
notice  of  it  In  such  a  case,  the 
Administrator  incorporates  in  the  notice 


of  amendment  the  finding  and  a  brief 
statement  of  the  reasons  for  the 
amendment. 

(4)  A  foreign  air  carrier  may  submit  a 
request  to  the  Administrator  to  amend 
its  security  program.  The  requested 
amendment  must  be  filed  with  the 
Administrator  at  least  45  days  before 
the  date  the  foreign  carrier  proposes 
that  the  amendment  would  become 
effective,  unless  a  shorter  period  is 
allowed  by  the  Administrator.  Within  30 
days  after  receiving  the  requested 
amendment  the  Administrator  will 
notify  the  foreign  air  carrier  whether  the 
amendment  is  acceptable.  The  foreign 
air  carrier  may  petition  the 
Administrator  to  reconsider  a  notice  of 
unacceptability  of  the  requested 
amendment  within  45  days  after 

'  receiving  notice  of  unacceptability. 

(5)  Each  foreign  air  carrier  required  to 
use  a  security  program  by  paragraph  (b) 
of  this  section  shall,  upon  request  of  the 
Administrator  and  in  accordance  with 
the  applicable  law,  provide  information 
regarding  the  implementation  and 
operation  of  its  security  program. 

Issued  in  Washington.  DC  on  January  29. 
1991. 
Kenneth  M.  Lautetstein. 

Acting  Director,  Office  of  Civil  Aviation 
Security  Policy  and  Planning. 

[FR  Doc.  91-2470  Filed  1-29-91;  4:22  pm] 
BILUNO  CODE  4t1»-13-« 


Monday 
February  4,  1991 


Part  IV 

Department  of 
Health  and  Human 
Services 

Offfoe  of  Human  Development  Services 

Runaway  and  Homeless  Youth  Program; 
AvaOablUty  of  Financial  Assistance; 
Notice 


I 


Ragitlar  /  Vol.  56.  No.  23  /  Monday.  February  4.  1991  /  Notices 


DCPAmMDIT  OF  NEALTN  AND 


Ofllww  of  HuNMn  DevwopuMfrt 


[Pio||iwii  AiwounoenMnl  No.  HDS/ 
ACYF/fWYF  93Jt»-f  1-1] 

nunawsy  MiQ  noiiMiow  Toum 

'Ofl 


;  Administration  of  Children, 
Youth,  and  Families  (ACYF),  Office  of 
Human  Development  Services  (OHDS). 

action:  Announcement  of  availability  of 
financial  Assistance  for  Basic  Center 
grants. 


:  The  Family  and  Youth 
Services  Bureau  of  the  Administration 
for  Children.  Youth,  and  Families 
announces  the  availability  of  fiscal  year 
1991  funds  for  the  Runaway  and 
Homeless  Youth  Basic  Center  Grant 
Program. 

Basic  Center  grant  applications  are 
solicited  in  two  categories:  Basic  Center 
Expansion  awards  and  Basic  Center 
New  Start  awards.  Noncompetitive 
continuation  awards  are  not  affected  by 
.  this  solicitation.  Competition  for  new 
Basic  Center  awards  wiU  be  possible  in 
all  States  and  Teiritories  except 
Vermont.  Wyoming.  Guam,  the  Northern 
Marianas,  and  Palau.  In  the  jurisdictions 
listed  above,  the  amount  required  for 
non-competing  continuations  equals  the 
SUte's  total  allotment.  (See  the  Table  of 
Allocations  by  State  and  the 
accompanying  narrative  (part  I,  Section 
G,  "Available  Funds  for  Basic  Centers") 
for  an  explanation.) 

DATn:  The  deadline  or  closing  date  for 
receipt  of  all  applications  under  this 
announcement  is:  April  5, 1991. 


;  Application  receipt  point: 
Department  of  Health  and  Human 
Services,  HDS/Grants  and  Contracts 
Management  Division.  200 
Independence  Avenue,  SW.,  room  941- 
F.Z  Hubert  H.  Humphrey  Building. 
Washington.  DC  20201.  Attn:  William  J. 
McCarron.  HDS-Ol-ACYF/RHYP/Basic 
Centers. 


kTMN  OOMTACIt 

Dr.  Preston  Brace.  Admiidatrattoa  for 
Children.  Youth,  and  FaaiUaa.  Famify 
and  Youth  ServioM  Bureaa.  P.O.  Box 
1182.  Washington.  DC  20013.  telephone: 
(202)245-0004. 


rARV  mknimation: 
Part  L  Background  ConsidenitfaiM 

A.  Scope  of  This  Program 
Announcement 

This  program  announcement  solicits 
applications  and  describes  the 
application  process  for  Basic  Center 
grants  under  the  Runaway  and 
Homeless  Youth  Program.  Basic  Center 
applications  are  solicited  in  two 
categories:  Basic  Center  Expansion 
awards  and  Basic  Center  New  Start 
awards.  (See  paragraph  G,  below,  for 
explanations  of  these  two  categories.) 
Both  categories  of  grants  will  be 
competitively  awarded  during  the  third 
and  fourth  quarters  of  FY  1991.  Project 
periods  for  grants  will  be  three  years  for 
the  New  Start  awards  and  either  one  or 
two  years  for  the  Expansion  awards, 
depending  on  the  number  of  years 
remaining  in  the  project  periods  of  the 
grants  seeking  expansion  funds. 

B.  Legislative  Authority 
Grants  under  this  program  are 

authorized  by  part  A  of  the  Runaway 
and  Homeless  Youth  Act  (the  Act),  42 
U.S.C.  5701  et  seq.  The  Act  was  enacted 
as  title  III  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974 
(Pub.  L  93-415),  and  amended  by  the 
juvenile  Justice  Amendments  of  1977 
(Pub.  L  95-115).  the  Juvenile  Justice 
Amendments  of  1980  (Pub  L  96-509),  the 
Juvenile  Justice  Amendments  of  1984 
(Pub.  L  98-473).  the  Anti-Drug  Abuse 
Act  of  1988  (Pub.  L  100-600),  and  the 
Domestic  Volunteer  Service 
Amendments  of  1988  (Pub.  L 101-204). 

C.  Outline  of  Program  Announcement 

This  program  aimouncement  consists 
of  five  parts  and  appendices.  Part  I 
provides  background  information  for 
potential  applicants  to  apply  for  Basic 
Center  grants.  Part  n  describes  the 
api^cation  process  for  the  two 
categories  of  Basic  Center  grants:  New 
Starts  and  Expansions.  Part  III  outlines 
the  responsibilities  of  the  Basic  Center 
grantees  in  the  two  categories.  Part  IV 
provides  the  criteria  to  ^  used  in 
evaluating  the  applications.  Part  V 
provides  instructions  for  assembling  and 
submitting  applications  for  Basic  Center 
grants  in  the  two  categories.  Following 
Part  V  are  appendices  to  be  consulted 
and  forms  to  be  used  in  preparation  of 
applicatitMis. 

D.  Program  Purpote 

The  purpose  of  part  A  of  the  Act  and 
of  the  Runaway  and  Homelees  Youth 
Grant  Propam  is  to  provide  financial 
assistance  to  estabiiab  or  strengthen 
coouDunity-basad  centers  that  address 
the  inuttediata  needs  (ej..  outreadi. 
tenporaiy  shelter,  counaeling.  and 


aftercare  services)  of  runaway  and 
homeless  youth  and  their  families. 

The  term  "runaway  youth"  means  a 
person  under  18  years  of  age  who 
absents  himself  or  herself  from  home  or 
place  of  legal  residence  without  the 
permission  of  parents  or  legal  guardian 
(45  CFR  1351.1(k)). 

Under  part  A  of  the  Act.  the  term 
"homeless  youth"  means  a  person  under 
18  years  of  age  who  is  in  need  of 
services  and  tvithout  a  place  of  shelter 
where  he  or  she  receives  supervision 
and  care  (45  CFR  1351.1(f)). 

Programs  receiving  Runaway  and 
Homeless  Youth  Act  funding  under  this 
announcement  are  required  to  adhere  to 
the  Program  Performance  Standards 
which  are  included  in  appendix  C  of  this 
announcement. 

E,  Program  Goals  and  Objectives 

The  program  goals  and  objectives  of 
part  A  of  the  Act  are  to  assist  runaway 
and  homeless  youth  centers  to:  (1) 
Alleviate  the  problems  of  runaway  and 
homeless  youth,  (2)  reunite  youth  with 
their  families  and  encourage  the 
resolution  of  intrafamily  problems 
through  counseling  and  other  services, 
(3)  strengthen  family  relationships  and 
encourage  stable  living  conditions  for 
youth,  and  (4)  help  youth  decide  upon 
constructive  courses  of  action. 

F.  Eligible  Applicants 

States,  Territories,  localities,  private 
for-profit  and  private  non-profit 
agencies,  and  coordinated  networks  of 
such  agencies  are  eligible  to  apply  for 
Runaway  and  Homeless  Youth  Program 
Basic  Center  grants — either  New  Starts 
or  Expansions — under  this 
announcement  unless  they  are  part  of 
the  law  enforcement  structure  or  the 
juvenile  justice  system.  Federally 
recognized  Indian  Tribes  are  eligible  to 
apply  for  grants  as  local  units  of 
government.  Non-Federally  recognized 
Indian  Tribes  and  urban  Indian 
organizations  are  eligible  to  apply  for 
grants  as  private  agencies. 

C.  Available  Funds  for  Basic  Centers 

In  FY  1991,  the  Administration  for 
Children,  Youth  and  Families  expects  to 
award  $31,818,800  in  Basic  Center 
grants.  This  total  will  be  divided  among 
Uie  States  in  proportion  to  their 
respective  populations  under  the  age  of 
18.  wnth  the  condition  that  the  amount 
allotted  to  each  State  (including  the 
District  of  Columbia  and  Puerto  Rico) 
will  be  at  least  $75,000;  and  the  amounts 
allotted  to  the  Virgin  Islands.  Guam. 
American  Samoa,  the  Trust  Territoiy  of 
the  Pacific  Islands  (Palau),  and  the 
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Commonwealth  of  the  Nortnem  Mariana 
Islands  will  be  at  least  $30,000  each. 

Non-competing  Awards 

Of  the  total  amount  available  for 
Basic  Center  grants  $17,212,590  will  be 
awarded  in  thie  lona  of  non-competing 
continuation  grants  to  current  Basic 
Center  grantees  havii^  one  or  two  years 
remaining  in  their  project  periods. 
Grantees  in  this  category  will  receive 
instructions  from  tfieir  respective  OHDS 
Regional  Offices  on  the  procedares  for 
ap^ying  for  these  continuation  grants. 
These  grantees  are  listed  in  appendix  G 
and  have  project  expiration  dates  in 
fiscal  years  1992  or  1993. 

Competitive  Awards 

Approximately  $14,406,210  wiH  be 
awarded  compeHtively  under  this 
amunmcement.  Eli^le  applicants  may 
apply  for  these  funds  in  only  one  of  the 
following  two  categories: 

Category  1:  Basic  Center  Expansion 
Grants  (Expansions).  Only  current  Basic 
Center  grantees  with  one  or  two  year* 
remaining  on  their  grants  (that  is,  with 
project  periods  endfaig  in  fiscal  your 
1992  or  1993),  and  whose  current  awards 
are  under  $75,000  annually,  are  eli^ble 
to  ep]dy  for  Basic  Center  Expansion 
grants.  Basic  Center  grantees  whose 
current  annual  budget  period  awards 
are  $75,000  or  over  may  not  apply  for 
fliese  Expansion  y^nts.  Applicants  for 
Expansion  grants  may  request  an  award 
such  &at  the  total  of  the  basic 
continuation  (non-competitive)  award 
phu  the  Expansion  award  will  not 
exceed  $75,000  per  anneal  budget 
period. 

The  purpose  of  the  Expansion  awards 
is  to  allow  oureat  grantees  now 
receiving  Federal  support  at  a  level  too 
low  to  carry  out  iie  full  range  of 
required  activities  to  expand  anijot 
strengthen  their  Basic  Center  servioes.  It 
is  abo  anticipated  that  ciurent  problems 
of  inequity  in  funding  levels  among 


grantees  will  be  at  leest  partially 
alleviated  by  this  policy. 

Category  2:  Basic  Center  f^w  Start 
Grants  (New  Starts).  Current  Basic 
Center  grantees  wiUi  project  periods 
ending  tn  nscai  year  1991  and  aH 
remaining  eligible  applicants  not 
currently  receiving  funds  under  the 
Runaway  cmd  Homeless  Youth  Act  for 
Basic  Centers  may  apply  for  Basic 
Center  New  Start  grants. 

(Note:  Basic  Center  gianteei  with  one  or 
two  years  remaining  on  their  current  awards 
may  not  apply  for  these  New  Start  grants.) 

Applicants  may  refer  to  appendix  G 
for  a  listing  of  current  Basic  Center 
expiration  dates. 

Basic  Center  Expansion  ^ants  and 
Basic  Center  New  Start  grants  wiH  be 
awarded  during  the  third  and  fourth 
quarters  of  fiscal  year  1991.  The 
Expansion  grants  will  be  awarded  in  the 
form  of  supplements  to  the  continuation 
awards  of  successful  applicants.  The 
supplements  will  be  for  one  or  two 
years,  depending  on  the  ending  dates  of 
the  grantees'  current  project  periods. 

AU  New  Start  applicants  this  year, 
fiscal  year  1991,  should  request  three- 
year  project  periods  (Standard  Form 
424A  (Rev.  4-88),  Budget  Information, 
section  E). 

While  ihe  project  period  for  each  New 
Start  award  will  be  for  three  years,  the 
initial  award  of  grant  funds  wiU  cover  a 
budget  period  of  only  one  year.  Award 
of  funds  for  subsequent  budget  periods 
will  depend  upon  satisfactory 
performance  by  the  grantee  {including 
timely  submission  of  required  reports) 
and  on  the  availability  of  appropriated 
funds. 

Funding  recommendations  for  the 
competitive  Basic  Center  applications 
(for  both  Expansions  and  New  Starts] 
will  be  based  primarily  on  the  scores 
assigned  to  the  applications  by  the  non- 


Federal  reviewers  who  will  evaluate 
each  application  according  to  the 
criteria  presented  in  part  IV,  below,  and 
on  recommendations  from  staff  of  the 
Administration  for  Children,  Youth  and 
FamtUes  lACYF).  Final  decisions  will  be 
made  by  the  Commissioner  of  ACYF. 
The  number  of  competitive  awards 
made  within  each  State  will  depend 
upon  the  funds  available  (i.e.,  the 
States's  total  allotmeni  less  the  aoKmnt 
required  to  fimd  non-competing 
continuations  in  that  State)  as  well  as 
on  the  number  of  acceptable 
applications.  Thus,  where  the  aauMat 
required  for  non-competing 
continuations  in  any  State  equals  the 
State's  total  allotment,  no  competitive 
awards  will  be  made. 

Ail  applicants  under  this 
announcement  will  compete  vnfh  oUier 
applicants  in  the  State  in  which  their 
services  «viU  be  provided.  In  the  event 
that  an  insufficient  number  of 
acceptable  applications  is  approved  for 
funding  from  any  State  or  jurisdiction, 
the  Commissioner,  ACYF,  will  reallocate 
any  tmused  funds. 

Section  362{a]  of  the  Act  requiies  Aat 
grantees  provide  a  non-Federal  aMtoh 
that  equals  at  least  10  percent  of  Ae 
Federal  funds  requested  under  this 
annoimcement  (for  details  see  section  H 
below:  "Grantee  Share  of  the  hojec^"). 

Section  38e(a)(2)  of  the  Runaway  and 
Homeless  Youth  Act  requires  that  not 
less  than  90  percent  of  the  funds 
appropriated  for  a  fiscal  year  shall  be 
available  for  support  of  local  runaway 
and  homeless  youth  centers.  The 
following  Table,  which  reflects  this 
requirement,  indicates  the  FY  1991 
allocations  for  each  State.  In  this  TaUe. 
the  amount  shown  in  the  column  labeled 
"Expansions/New  Starts"  is  the  anuwnt 
available  (or  competition  in  each  State 
in  FY  1991. 


Runaway  and  Homeuess  Youth  CeNTERS  Tabce  of  AtLOCATiONS  by  State 

[Total  57  suites  and  Juri9dk:tkx«s— Fscai  Year  1991  ] 


RaglOM/States 


Region  I: 

Connecticut. 


R«|iea«: 


New  JMMy- 
Naw  VoA~ 


Puavlo  RIco- 


VhglR 
OataN 


OiafeiBi  fli  CohMMs- 


Continuations 


$l8S;eiS 

«2.729 

31(1545 

106,481 

O 

75.oeo 

SKtS< 

1.483,686 
..866,910 

e 
«a;8ta 

2B,308 

«6j»43 


Expanaions/naw 


ti79;Bn 

84.068 

326^829 

26,277 

111.159 

« 

S67;08l 
828,584 

341J17 
98.808 

8«,aM 


481.838 


T«lal^totnMrts 


146.M8 
643.374 

134,738 

111.189 

75.809 

88£^BB2 

2j0BajlS0 

606.727 

SOJCDO 


Tsaoe 

558.881 
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Runaway  and  Homeless  Youth  Centers  Table  of  Allocations  by  State— Continued 

[ToM  57  SWn  andJuriKScliorw-Ftociri  Y««  1901] 


R«gions/S<ala« 


1^ 


Florida — 
G«oigii_ 

Mnlucky. 


NuiBi  CcroSna^ 
SoUh  Carolina . 
Ta 


McMgaru 


ONo _ 

Wisoonwi. 
R«gK>n  VI: 
Afkanaas^ 


Oklahoma. 

TwM    , 


vt 


Kanaaa- 

Maaouh_ 


Continuations 


f\»gan  vni: 
Colorado. 
MontMia- 


SouOi  Dakota. 
Utah 


ix 

Aiizona 

CaMofna.. 


Navada 

Amancan  Santoa. 
Guam 


Tfust  Tarritory  (Palau).. 
X: 


Orayun  — 

WashMigloa... 


Totals. 


778.813 
368.563 
188.525 

377.217 
701.021 
700.461 
126.792 
307.635 
232.927 
373.895 
493.794 

662.170 
365.899 
832.602 
441.732 
623.935 
218.406 

95.804 
341,666 

90,960 

348,259 

1.322.969 

209.812 

257.546 

252.080 

95.059 

177.615 
87,163 
75.000 
77.703 

248.474 
75.000 

59.659 

1.972.594 

0 

0 

0 

30.000 

30.000 

30,000 

42.565 
119.899 
107.065 
309.230 


$17,212,590 


Expansions/ naw 
Starts 


587.815 

344.586 

34.274 

155.960 
680.105 
163.787 
338.535 

62.413 
557.215 

85,176 
110.121 

771.345 
336.663 
343.468 
102.032 
731.625 
385.509 

216.499 

270.429 

121.508 

62.210 

1.059.967 

130.882 

59.569 

375.895 

108.973 

238.148 
17,740 
11.136 
17.014 
55.168 


412.405 

1.739.436 

138.106 

133.776 

30.000 

0 

0 

0 

36,834 

26.388 

228.316 

275.915 


Total  altotmsnts 


$14,406,210 


1.368.628 
713.149 
222,799 

533.177 
1,382.026 
864.248 
465,327 
370,048 
790.142 
459.071 
603,915 

1,433.515 
702,562 

1.176.070 
543.764 

1,355.560 
603.915 

312.303 
612.095 
218,468 
410,469 
2,382.936 

340.604 

317,115 
627,975 
204,032 

415,763 

104,903 

86.136 

94.317 

303.642 

75.000 

472,064 

3,712,030 

138,106 

133.776 

30.000 

30.000 

30,000 

30.000 

79,399 
146.287 
335.401 
585.145 


$31,618,800 


H  Grantee  Share  of  the  Project 

The  Act  requires  the  grantee  to 
provide  a  non-Federal  match  that  equals 
at  least  10  percent  of  the  Federal  funds 
awarded.  For  example,  if  the  applicant 
requests  SloaotX)  in  Federal  funds  (line 
15a  of  Standard  Form  424),  then  the  non- 
Federal  share  (the  sum  of  lines  15b,  15c. 
15d.  and  15e)  must  equal  or  exceed 
$ia000.  For  a  project  requesting  $49,000 
in  Federal  funds,  the  non-Federal  share 
must  equal  or  exceed  $4,900. 

The  non-Federal  portion  may  be  cash, 
in-kind  contributions  or  grantee  incurred 
costs  (including  the  facility,  equipment 
or  services)  and  must  be  project-related 
and  allowable  imder  the  cost  principles 


provided  in  45  CFR  parts  74  and  92,  the 
Department's  regulations  on  the 
administration  of  grants.  For-profit 
applicants  are  reminded  that  no  grant 
funds  may  be  paid  as  profit  to  any 
recipient  of  a  grant  or  sub-grant  (45  CFR 
74.705). 

Fart  n.  Application  Process 

A.  Assistance  to  Prospective  Grantees 

Potential  grantees  can  receive 
informational  assistance  in  developing 
applications  from  the  appropriate  ACYF 
Regional  Youth  Contacts  listed  in 
appendix  E  or  from  the  Family  and 
Youth  Services  Bureau  in  Washington, 
DC  (see  address  at  the  beginning  of  this 


announcement).  Organizations  may  also 
receive  information  and  technical 
assistance  in  writing  applications  from 
the  appropriate  Coordinated  Network 
grantee  listed  in  appendix  F. 

B.  Application  Requirements 

To  be  considered  for  a  Runaway  and 
Homeless  Youth  Basic  Center  Expansion 
grant  or  a  Basic  Center  New  Start  grant, 
each  application  must  be  submitted  on 
the  forms  provided  at  the  end  of  this 
annoimcement  (see  section  E  below) 
and  in  accordance  with  the  guidance 
provided  herein.  The  application  must 
be  signed  by  an  individual  authorized 
both  to  act  for  the  applicant  agency  and 
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to  assume  responsibility  for  the 
obligations  imposed  by  the  terms  and 
conditions  of  the  grant  award. 

C.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980.  Public  Law  96-511,  the 
Department  is  required  to  submit  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  and  record-keeping 
requirements  in  regulations,  including 
program  announcements.  This  program 
armouncement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  HDS  grant 
applications  by  OMB. 

D.  Notification  Under  Executive  Order 
12372 

This  program  is  covered  under 
Executive  Order  (E.O.)  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order.  States  may  design 
their  own  processes  for  reviewing  emd 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alaska,  Idaho,  Kansas,  Minnesota. 
Nebraska,  American  Samoa  and  Palau 
have  elected  to  participate  in  the 
Executive  Order  process  and  have 
estabUshed  Single  Points  of  Contact 
(SPOCs).  AppUcants  from  these  seven 
jurisdictions  need  take  no  action 
regarding  E.0. 12372.  Applications  for 
projects  to  be  administered  by 
FeHerally-recognized  Indian  Tribes  are 
alsc  exempt  from  the  requirements  of 
E.0. 12372.  Otherwise,  applicants  should 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  to  the  prospective 
applications  and  receive  any  necessary 
mstructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
early  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant  submit 
all  required  materials,  if  any,  to  the 
SPOC  and  indicate  the  date  of  this 
submittal  (or  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 
Therefore,  the  comment  period  for  State 
processes  will  end  on  June  4, 1991,  to 
allow  time  for  HDS  to  review,  consider 
and  attempt  to  accommodate  SPOC 
input  The  SPOCs  are  encouraged  to 
eliminate  the  submission  of  routine 
endorsements  as  official 


recommendations.  Additionally,  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  State  process 
reconmiendations  which  they  intend  to 
trigger  the  "accommodate  or  explain" 
rule. 

When  comments  are  submitted 
directly  to  HDS,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services.  HDS/Grants  and 
Contracts  Management  Division,  200 
Independence  Avenue  SW.,  room  341- 
F.2,  Hubert  H.  Humphrey  Building, 
Washington,  DC  20201,  attn:  WUliam  J. 
McCarron,  HDS-91-ACYF/RHYP/Ba8ic 
Centers. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  appendix  D  of  this  announcement. 

E.  Availability  of  Forms  and  Other 
Materials 

A  copy  of  each  form  required  to  be 
submitted  as  part  of  an  application  for  a 
Basic  Center  Expansion  grant  or  a  Basic 
Center  New  Start  grant  under  the  Act, 
and  instructions  for  completing  the 
application,  are  provided  in  appendices 
A  and  B.  The  Program  Performance 
Standards  and  a  description  of  the 
National  Runaway  Switchboard  are 
presented  in  appendix  C.  Addresses  of 
the  State  Single  Points  of  Contact 
(SPOCs)  to  which  applicants  should 
submit  review  copies  of  their  proposals 
are  Usted  in  appendix  D. 

The  Runaway  and  Homeless  Youth 
Act  (42  U.S.C.  5701  et  seq.)  and  the  Code 
of  Federal  Regulations  (CFR)  title  45, 
part  1351.  Runaway  Youth  Program,  may 
be  found  in  major  public  hbraries  and  at 
the  HDS  Regional  Offices  listed  in 
appendix  E  at  the  end  of  this 
announcement 

Additional  copies  of  this 
Eumouncement  may  be  obtained  from 
the  HDS  Regional  Offices  or  from  the 
information  contact  person  listed  at  the 
begiiming  of  this  announcement  Further 
general  information  may  be  obtained 
from  the  Coordinated  Networks  listed  in 
appendix  F.  A  listing  of  all  current  Basic 
Center  grantees  is  presented  in 
appendix  G. 

F.  Application  Consideration 

All  applications  which  are  complete 
and  conform  to  the  requirements  of  this 
program  announcement  will  be  subject 
to  a  competitive  review  and  evaluation 
process  against  the  specific  criteria 
outlined  l^low.  This  review  will  be 
conducted  in  Washington,  DC  by  teams 
of  non-Federal  experts  knowledgeable 
in  the  areas  of  youth  development  and/ 
or  htunan  service  pro-ams. 
Applications  from  a  given  State  will  be 
reviewed  competitively  with  other 


applications  from  that  same  State. 
Within  a  given  State,  Expansion 
applications  will  be  reviewed  in 
competition  with  other  Expansion 
applications,  and  New  Start  applications 
will  be  reviewed  in  competition  with 
other  New  Start  applications.  The  non- 
Federal  experts  will  review  the 
applications  in  accordance  with  the 
criteria  presented  in  part  IV  and  assign 
a  score  to  each  application.  To  avoid 
conflicts  of  interest  the  non-Federal 
reviewers  will  be  from  States  other  than 
the  one  from  which  applications  are 
being  reviewed.  The  results  of  the 
competitive  review  will  be  analyzed  by 
Federal  staff  and  will  be  the  primary 
factor  taken  into  consideration  by  the 
Associate  Commissioner  of  the  Family 
and  Youth  Services  Biu^au  who,  in 
consultation  with  OHDS  Regional 
officials,  will  select  from  the  two 
categories  of  applications — ^Expansions 
and  New  Starts — those  to  be 
recommended  for  funding  to  the 
Commissioner,  ACYF.  The  criteria  to  be 
used  in  selecting  within  and  between 
the  two  categories  of  applications  within 
a  given  State  will  bclude  (1)  the  scores 
assigned  by  the  non-Federal  reviewers, 
(2)  the  adequate  geographic  distribution 
of  services  across  the  State,  and  (3)  the 
award  of  sufficient  funds  to  a  given 
grantee  to  provide  for  the  full  range  of 
required  Basic  Center  services. 

The  Commissioner  will  make  the  final 
selection  of  the  applicants  to  be  funded. 
In  the  interest  of  effective  geographic 
distribution  of  the  basic  center  grants. 
the  Commissioner  may  show  preference 
for  applications  proposing  services  in 
areas  that  would  not  otherwise  be 
served.  The  Commissioner  also  may 
elect  not  to  fund  any  applicants  having 
known  management  fiscal  or  other 
problems,  or  in  situations  which  make  it 
imlikely  diat  they  would  be  able  lu 
provide  effective  services. 

Successful  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  which  will  set  forth 
the  amount  of  funds  granted,  the  terms 
and  conditions  of  the  grant  the  effective 
date  of  the  grant  the  budget  period  for 
which  support  will  be  given,  the  non- 
Federal  share  to  be  provided,  and  the 
total  project  period  for  which  support  is 
contemplated.  Funds  for  successful 
Expansion  applicants  will  be  added  to 
the  basic  continuation  funds  these 
applicants  are  scheduled  to  receive. 

Organizations  whose  applications  are 
disapproved  will  be  notified  of  that 
decision  in  writing  by  the  Commissioner 
of  the  Administration  for  Children. 
Youth  and  Families. 


I 
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Part  DL  iMpwMlhttlte*  af  Baak 
GranteM 

To  ensave  that  agancka  with  tba 
greatest  capadly  fir  providing  qoattty 
wnrioaa  participate  in  thia  program, 
potealiat  g^aalaaa  who  apply  for  fundtag 
undv  ttaia  aaBaaacament  most 
demonstrala  is  tba  program  narrative 
mrtirai  of  tfcair  appliralkan  llial  Hiey 
are  aUa  lamaet  tba  reqoitcments  of  the 
Act  ttM  Program  Parfamanca 
Standard^,  and  otbar  appticabla  Federal 
pattdaa  and  ptecedHies. 

Tha  program  narrative  atatement 
should  ba  pteparad  in  respooaa  to  the 
reqairemaata  enamacated  balow  and  to 
the  review  criteria,  presented  in  part  IV. 
whick  will  ba  used  to  evaluate  the 
submissions  To  assist  applicants  in 
preparing  the  nanattve  statements  of 
their  grant  submiesioas,  the  relevant 
requirements,  standards,  and  applicable 
policies  and  procedures  have  been 
an — iged  according  to  the  five  review 
□ill     L 

The  program  narrative  should  be  clear 
and  concise,  and  should  not  exceed  30 
single-spaced  pages  exckstve  of  sudi 
necessary  attacfanents  as  organization 
charts,  resumes,  and  letters  of 
agreement  or  sopport  Review  of  die 
narrative  statement  portion  of 
applicatioM  wiR  be  Kmited  to  &e  first 
30  pages. 

A.  Objectives  aad  Need  for  Asaistaace 

AppUcani  sbooU  iaekide  a  discussion 
oft 

1.  The  purpoee  or  objectives  of  the 
services  to  be  provided  by  the  Basic 
Center.  Tha  Act  requires  that,  to  be 
eligible  tot  assistance,  an  applicant  shall 
propose  to  establish,  strengthen,  or  fund 
an  existing  or  proposed  runaway  and 
homeless  youth  center  (a  locally 
controlled  community-based  facility] 
providing  temporary  shelter  and 
counseling  services  to  Juveniles  who 
have  left  home  without  peimisaion  of 
their  parents  or  guardians  or  to  other 
homeless  fovenfles  f«  U.S.C  5711(a)). 

Basic  Center  grants  may  be  awarded 
to  agencies  wUdt  will  operate  a  central 
shelter  facility,  or  to  agencies  which  will 
provide  emergency  shelter  throng  a 
series  of  boat  boons,  or  to  agencies 
which  wi8  employ  a  eambiiMtirai  of 
shelter  CadlitjHPes)  and  host  hemes. 
(Host  boMS  asofadlitfea,  wuaBy 
homes  of  privBfle  families,  that  provide 
shart-lem  sbeltar.  lUe  fadlttlea  are 
under  coMract  ta  accept  runaway  aad 
homelese  youth  aaaigBad  by  die  Baaic 
Caatar  paaiaa^  aaM%  f ar  a  DOBiaai 
fee.  They  are  atae  Ikawed  accordiiV  to 
stale  or  lacal  lawai) 

2.  Tha  iMMenee  of  ranaway  and 
homeless  youth  in  the  area(s)  te  be 


served  The  Act  requires  that  each 
center  shall  be  located  in  an  area  which 
is  damoaatrabty  fiequcatad  or  eaaily 
reachable  by  runaway  yoo^  (42  U.S.C. 
57U(b)). 

3.  Other  relevant  sodaL 
psychological,  educational,  institutional, 
health,  or  other  demographic  data  on  the 
youth  to  be  served. 

4.  The  immediate  service  needs  of 
runaway  aad  homeless  youth  and  their 
families,  aad  how  the  applicant  will 
addreaa  thcae  imeda  in  a  manner  outside 
the  law  enforcement  structure  and  the 
juvenile  justice  system  (42  U.S.C 
5712(a)). 

5.  The  adequacy  of  existing  services, 
by  identifying  otlkR  youth  agencies  now 
providing  services  hi  the  target  area(s). 
and  by  deacribing  how  the  proposed 
activities  will  relate  to  these  agencies 
and  services. 

B.  Results  or  Benefits  Expected 

Applicants  should  identify  the  results 
and  benefits  to  be  doived  from  the 
project  aad  should  qnantily  these 
through  a  statement  of  the  numbers  of 
clients  to  be  served  and  a  descriptioa  of 
the  types  and  quantities  of  services  to 
be  provided. 

(Note:  Applicanti  for  Expansion  grants 
shonld  intficate  expected  increases  in  the 
numbers  of  dienta  to  be  aenred  and 
improvaeMBts  in  tite  tjrpes  and  quantitias  of 
servicas  to  be  provided.) 

C.  Approach 

Applicants  should  discuss  bow  they 
will  carry  out  each  of  the  14  Program 
Performance  Standards  established  by 
the  Department  The  Standards  are 
presented  hi  appendix  C  of  this 
announcement  A  summary  of  eadi 
Standard  is  presented  below  along  with 
associated  grantee  responailnlities. 

1.  Outreach 

The  project  shall  conduct  outreach 
efforts  directed  towards  community 
agencies,  youth,  aad  parents. 

The  applicant  ahall  assure  that  major 
outreach  efEorta  will  be  ainmd  at  street 
youth  or  other  actual  or  potential 
runaway  and  homeless  youth  not 
already  under  care  of  govenmient 
agencies  such  as  child  protective 
senricea.  foster  care,  or  the  coorts. 

2.  Individual  Intake  Process 

The  project  ahaU  conduct  an 
indivifhial  iotake  process  «viA  each 
youth  seeldagaervkes  Ihim  the  project 

The  applicant  shall  aaaore  that  each 
youth  wiM  eater  the  canter  velontarily 
aad  Witt  be  firae  te  leave  at  wiU.  aad  that 
Federal  funds  received  ander  thie  Act 
will  not  be  uaed  for  services  to  jotiA 
already  ander  care  of  tovanuoeni 


agencies  such  as  child  protective 
services,  foster  care,  or  the  courts;  and 
shall  also  assure  that  it  will  adhere  to 
State  and  local  laws  relating  to  runaway 
and  homeless  youth  (such  as  parent 
contract  proviaiona.  dctentioD  of 
runaways  and  status  offieaders,  judicial 
and  adriunistrativc  processes  regarding 
runaways,  and  bcenaing  requirements). 

3.  Temporary  Shelter 

The  project  shall  provide  temporary 
shelter  and  food  to  each  youth  admitted 
into  the  project  and  requesting  such 
services. 

The  applicant  shall  assure  that  each 
facility  is  in  compliance  with  State  and 
local  licensing  requirements,  and  shall 
accommodate  no  more  than  20  youth  at 
any  given  time. 

4.  Individual  and  Group  Counseling 

.  The  project  shall  provide  individual 
and/or  group  counseling  to  each  youth 
admitted  into  the  project 

The  applicant  shall  assure  that  the 
counselii^  program  will  include  drug 
abase  prevention. 

5.  Family  Counseling 

The  project  shall  oiake  family 
counseling  available  to  each  parent  or 
legal  guardian  and  youdi  adinitted  into 
the  project 

The  applicant  shall  assure  that  a 
major  aim  of  family  counseling  will  be 
family  reunification. 

6.  Service  Linkages 

The  project  shall  establish  and 
maintain  linkages  with  community 
agencies  and  individuals  for  the 
provision  of  those  services  which  are 
required  by  youth  and/ or  Aeir  families 
but  which  are  not  provided  directly  by 
the  centers. 

The  applicant  shall  assure  that 
linkages  have  been  or  will  be 
established  with  the  National  Runaway 
Switchboard,  locally  based  hotlines. 
Slate  and  regional  youth  service 
networks,  as  weU  as  with  other  related 
public  and  private  agencies  such  as 
health,  law  enforcement  aad  education 
systems. 

The  applicant  shall  asaure  that 
linkages  have  been  or  will  be 
established  and  maintained  with 
appropriate  drug  abuse  prevention 
agencies. 

7.  Afiercare  Services 

The  project  shall  provfala  a  continuity 
of  senricea  to  ell  yooth  served  ott  e 
temporary  shelter  boela  aad/or  their 
families  iattowiiv  tte  leimiMtfea  ef 
such  temporary  skelter  both  directly  and 
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through  referrals  to  other  agencies  and 
individuals. 

8.  Recreational  Program 

The  project  shall  provide  a 
recreational/leisure  time  schedule  of 
activities  for  youth  admitted  to  the 
project  for  residential  care. 

9.  Case  Disposition 

The  project  shall  determine,  on  an 
individual  case  basis,  the  dispostion  of 
each  youth  provided  temporary  shelter, 
and  shall  assure  the  safe  arrival  of  each 
youth  home  or  to  an  alternative  living 
arrangement. 

10.  Staffing  and  Staff  Development 

Each  center  is  required  to  develop  and 
maintain  a  plan  for  staffing  and  staff 
development. 

If  applicalbe,  the  applicant  shall 
describe  the  recruitment  training,  and 
use  of  volunteers. 

11.  Youth  Participation 

The  center  shall  actively  involve 
youth  in  the  design  and  delivery  of  the 
services  provided  by  the  project. 

The  applicant  shall  assure  the 
participation  of  young  people  in  the 
operation  of  the  program  in  capacities 
such  as  advising  or  serving  on  governing 
boards,  providing  direct  services  such  as 
peer  counseling  and  outreach,  and 
related  activities. 

12.  Individual  Client  Files 

The  project  shall  maintain  an 
individual  file  on  each  youth  admitted 
into  the  project. 

Section  312(b)  of  the  Act  requires  that 
each  grantee  shall  keep  adequate 
statistical  records  proHling  the  children 
and  family  members  which  it  serves, 
shall  maintain  the  conHdentiality  of 
these  records,  and  shall  submit  annual 
reports  detailing  how  the  center  has 
been  able  to  meet  the  goals  of  Its  plans. 
These  reports  shall  include  summaries 
of  the  required  statistical  records. 

The  applicant  shall  describe  the 
statistical  records  and  evaluative  data 
to  be  collected  (such  as  numbers  of 
runaway,  and  homeless  youth  and  their 
families  served  and  the  types  and 
quantities  of  services  provided)  and  the 
procedures  for  gathering  and  analyzing 
the  data  to  determine  the  extent  to 
which  the  project  is  achieving  the 
results  and  benefits  expected. 

The  applicant  shall  describe 
procedures  for  preparing  and  submitting 
to  the  Department  of  Health  and  Human 
Services  the  quarterly  progress  reports 
and  the  bieimial  financial  reports 
required  by  the  OHDS  grants  program 
and  the  armual  reports  required  by  the 
Act 


13.  Ongoing  Center  Plaiming 

The  center  shall  develop  a  written 
plan  at  least  armually. 

14.  Board  of  Directors/ Advisory  Body 

It  is  strongly  recommended  that  the 
centers  have  a  Board  of  Directors  or 
Advjsory  Body. 

If  applicable,  the  applicant  shall 
identijfy  and  describe  the  Board  of       ' 
Directors/Advisory  Body. 

D.  Staff  Background  and  Organizational 
Experience 

Applicants  should  provide 
biographical  sketches  of  the  project 
director  and  other  proposed  key 
personnel,  indicating  their  qualifying 
experiences  for  the  project.  (Applicants 
may  refer  to  one-page  resumes  included 
in  the  supplementary  documentation.) 

Section  311(b)(4)  of  the  Act  42  U.S.C. 
5711(b),  requires  that  in  selecting  among 
applicants  for  grants  under  this  part, 
priority  shall  be  given  to  private  entities 
that  have  experience  in  providing 
services  to  runaway  and  homeless  youth 
and  their  families.  (Applicants  may  refer 
to  the  Organizational  Capability 
Statement  included  in  the  submission.) 

E.  Budget  Appropriateness 

Section  312(b]  of  the  Act  42  U.S.C. 
4712(b),  requires  that  each  applicant 
shall  submit  a  budget  estimate  with 
respect  to  its  planned  activities. 
AppUcants  should  be  aware  of  the 
following  requirements  of  the  law  and 
regulations  in  preparing  this  portion  of 
the  program  narrative: 

(1)  The  Act  requires  that  priority  be 
given  to  grants  smaller  than  $150,000 
(sec.  313  of  the  Act  42  U.S.C.  5712); 

(2)  A  Rimaway  and  Homeless  Youth 
grant  may  not  cover  the  cost  of 
constructing  new  facilities  (45  CFR 
1351.16);  and 

(3)  Costs  for  the  renovation  of  existing 
structures  may  not  normally  exceed  15 
percent  of  the  grant  award.  The 
Department  of  Health  and  Human 
Services  may  waive  this  limitation  upon 
written  request  under  special 
circumstances  based  on  demonstrated 
need  (45  CFR  1351.15). 

AppUcants  should  denionstrate  that 
the  project's  costs  (overall  costs, 
average  cost  per  youth  served,  costs  for 
different  services)  are  reasonable  in 
view  of  the  anticipated  results  and 
benefits.  (Applicants  should  refer  to  the 
budget  information  presented  in 
Standard  Forms  424  and  424A  and  in  the 
budget  justification  which  follows  these 
forms,  and  should  relate  this  information 
to  the  results  or  benefits  expected 
(Criterion  2)  by  detailing  the  numbers  of 
youth,  beds,  meals  and  other  services 
that  will  be  supported  with  Federal 


funds.  Applicants  should  also  indicate 
non-Federal  sources  of  support. 

(Note:  Applicants  for  Expansion  funds 
should  describe  the  numbers  of  youth.  l>eds, 
meals  and  other  services  that  will  be 
supported  with  their  basic  continuation 
funds,  the  additional  numbers  that  will  be 
supported  with  Expansion  funds,  and  the 
expected  overall  totals.) 

Part  IV.  Review  Criteria 

The  five  criteria  below  provide  further 
guidance  to  be  used  in  developing  the 
program  narrative.  The  point  values 
following  each  criterion  heading 
indicate  the  numerical  weight  each 
section  will  be  accorded  in  the  review 
process. 

Criterion  1.  Objectives  and  Need  for 
Assistance  (10  Points) 

Pinpoint  any  relevant  physical, 
economic,  social,  financial,  institutional, 
or  other  problems  requiring  a  solution. 
Demonstrate  the  need  for  the  assistance 
and  state  the  goals  or  service  objectives 
of  the  project.  Supporting  documentation 
or  other  testimonies  from  concerned 
interests  other  than  the  applicant  may 
be  used.  Give  a  precise  location  of  the 
project  site(8)  and  area(s)  to  be  served 
by  the  proposed  project  Maps  or  other 
graphic  aids  may  be  attached.  (The 
applicant  may  refer  to  part  I,  section  D 
and  E  of  this  announcement) 

Information  provided  in  response  to 
part  III,  section  A,  numbers  1,  2,  3,  4,  and 
5  of  this  announcement  will  be  used  to 
review  and  evaluate  applicants  on  the 
above  criterion. 

Criterion  2,  Results  or  Benefits  Expected 
(20  Points) 

Identify  the  results  and  benefits  to  be 
derived  from  the  project.  State  the 
numbers  of  runaway  and  homeless 
youth  and  their  families  to  be  served, 
and  describe  the  types  and  quantities  of 
services  to  be  provided. 

Information  provided  in  response  to 
part  III,  section  B  of  this  announcement 
will  be  used  to  review  and  evaluate 
applicants  on  the  above  criterion. 

Criterion  3.  Approach  (40  Points) 

Outline  a  plan  of  action  pertaining  to 
the  scope  of  the  project  and  detail  how 
the  proposed  work  will  be 
accomplished.  Describe  any  unusual 
features  of  the  project  such  as 
extraordinary  social  and  community 
involvements,  e.g.,  how  the  project  will 
be  maintained  after  termination  of 
Federal  support  Identify  the  kinds  of 
data  to  be  collected  and  maintained, 
and  discuss  the  criteria  to  be  used  to 
evaluate  the  results  and  success  of  the 
project  Explain  the  methodology  that 
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PartV. 


A.  Conteais  of  Applicatiea 

Each  copy  of  the  applicatian  mual 
contain  the  following  items  in  the  order 
lislaik 

1.  AppUcatiaafor  Fedarat  AMJatance 
(Standard  Form  424  RBV  4-«y  (paga  i)L 

2.  Tkii^t  lukaaiallaa  pHandaidrarM 
424A.  REV  4-H)  (pagaa  iHii). 

3.  Badeel  JaatlfisaMoii  rrypaon 
standard  siae  plain  wMto  paper)  fragee 
iv-v). 

4.  OegaateaHanal  CapaUmsr 
StateaMi  (papa  vl-«ll). 

5. 


6.  Certification  Regarding  Lobbjring 

(pagaxiiH> 

7.  Program  Narraliva  Statcawnt  (pages 
1  and  following;  30  pages  maximum, 
single-spaced).  SPECIAL  NOTB 
REVIEW  OF  IHB  MARRATIVE 

ST ATEhBirr  POBTION  OF 
APPUCATIONS  WILL  BE  LIMITED  TO 
THE  FIRST  aoMGKL  THBKBPOIIK.  IT 
IS  HIGHLY  RBDOIACNiXD  THAT 
NARRATIVE  STAlEltfBNTS  NOT 
EXCEED  THE  30  PAGE  MAXIMUM. 

ft  Supporting  Doounents  (pages  SD-1 
and  following:  10  pages  maximum, 
exclusive  of  letters  of  sapport  or 
agreeoMnt). 

B.  Instructions  for  Preparing 
Application  Components 


RSV^ 


88)  (: 


to-s). 


1.  Standard  FeraiaCM  and  «2iA: 
FoBow  the  jnatracdans  in  appendix  E. 
At  tka  top  oi  Form  491  bidicate  whedMF 
tfaa  qjpbcatiaB  ia  for  a  Naw  Start  or  for 
an  Expaaaiao.  fai  box  a  of  Form  424, 
cback  "Near"  if  the  appbcatioo  ia  for  a 
New  Start  grairt  and  ckeck 'lUvision'*  if 
the  appbc^ieo  is  far  an  Bxpansioo 
pant  If  tke  application  ia  for  a  Revision, 
enter  the  letter  "A"  in  the  appropriate 
boK. 

2.  Budget  JustiHcaUen:  Provide 
breakdowns  for  major  budget  categories 
and  justify  stgnificant  casta.  List 
amoints  and  sources  of  all  ftmds,  both 
Federal  and  aon-Fedeial,  ased  for 
runaway  and  hoasahaa  yo^k. 

3.  Oryanlautkawd  Capabifity 
Stalaaeat:  Applicanta  should  provide  a 
brief  |no  aura  than  tkrea  pys.  siwgk 
spaced)  description  of  bow  ttia  appBcant 
agency  is  argaalaad  and  tke  types, 
quanlittea  aad  coata  of  services  it 
provides,  incUidbig  services  to  dients 
other  than  rnnaway  and  homeless  yooth. 
For  the  prior  year,  list  all  contracts  wMi 
or  funds  rsoetvad  Iran  probation  and/or 
welfare  agencies.  Provide  an 
oaganiiatioiial  chart  showing  any 
suporardfaMte^  parcel  ar  sober^nate 
agencies  to  the  specific  agency  that  wHl 
provide  the  direct  servioea  to  runaway 
aao  ■aBMfese  yontRi  ano  saiamai  Im  the 
purposes,  cliento  and  overaff  budgets  of 
theso  other  agencies.  If  the  agency  has 
multiple  sites,  list  these  sites.  B  the 
agency  is  a  roctpient  of  jronth  drag 
abuse  prevention  rands,  jrooth  gang  drug 
prevention  rands,  or  transitional  living 
funds,  show  how  the  services  supported 
by  theso  lands  are  or  vrfll  bo  integrated 
Willi  tne  rmaway  ana  huuioless  youth 
services.  Discuss  tho  experience  of  the 
applicant  oigantKatluii  in  providing 
services  to  runaway  and  homeless 
yoadt 

4.  Standaro  Foin  HUSt  Certification 
I\egariBng  Drng>Tieo  Workprece, 
CertAcatibn  Regarding  Pebaimeut  and 
Certifieation  Regarding  Lobbying:  Of 


these  forms,  only  the  Standard  Form 
424B  and  the  Certirication  Regarding 
Lobbying  need  to  be  signed  nd 
returned  with  the  application. 

5.  Program  Narrative  Statement 
Follow  Uie  guidance  of  Part  m. 
"Responsibifities  of  Basic  Center 
Grantees,"  and  ofPart  IV,  "Review 
Criteria." 

6.  Supportktg  Docamentatkia:  Self- 
explanatory. 

7.  Duplicatioa  of  Applieations:  Each 
apijdication  will  be  duplicated  by  Um 
government  in  order  to  provide  the  total 
of  six  copies  needed  for  review  paneb 
and  niing.  To  make  copying  as  trouble- 
free  and  accurate  as  possible,  the 
followiiig  reqairements  sltcnihi  be 
followed: 

a.  Applicants  should  attach  oaty 
photocopies  (no  originals)  of  any 
addttioflof  materiak,  such  as  resumes^ 
letters  of  support  or  agreement  news 
clippings,  or  descriptions  of  the 
program's  participation  in  focal,  State  or 
regional  coalitions  of  you  A  service 
agencies  which  would  give  hirther 
support  to  the  application.  Resumes 
should  be  hmiled  to  one  page. 

b.  The  mamaram  for  sapporting 
documentation  is  10  pages,  exclusive  of 
letters  of  support  or  agreement. 
Documentation  whidl  ACYF  staff 
determines  to  be  excessive  will  not  be 
provided  to  the  independent  panel 
reviewers.  Applicants  may  inchide  as 
many  letters  of  supporter  agreement  as 
are  appropriate. 

c.  Note:  tncfude  on fy photocopies  of 
the  materials.  Do  not  use  separate 
covers,  binders,  dips,  tabs,  plastic 
inserts,  pages  with  pockets,  separately 
boand  bn^chures,  folded  maps  or  charts, 
or  any  other  items  that  cannot  be 
processed  easily  on  a  photocopy 
machine  with  automatic  feed  Do  not 
bind,  dip,  or  fasten  hi  any  way  separate 
subsections  of  the  application,  including 
supporting  documentation. 

C.  Applieatioa  SubmiasiBa 

To  be  considered  for  a  grant,  an 
applicant  should  submit  one  signed 
original  and  two  copies  of  the  grant 
application,  indtnfing  ail  attat^ents,  to 
the  application  receipt  point  spedfied 
below.  The  original  copy  of  the 
application  sfaouht  have  original 
signatures,  signed  hi  black  ink.  Eiach 
copy  should  be  stapled  (back  and  front) 
in  the  upper  left  comer.  All  a^ies  of  a 
single  applfcation  should  be  submitted 
in  a  single  package. 

The  Catalog  of  Federal  Domestic 
Assistance  ^hImber  (93JB3J  and  Title 
(Runaway  and  Homeless  Youth 
Program)  most  be  clearly  identified  un 
the  application  (SF  424,  box  10). 
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1.  Closing  Date  for  the  Receipt  of 
ApplicatioQS 

The  closing  date  for  receipt  of 
applications  ander  dds  announcement 
is:  April  5, 1901.  Applications  must  be 
mailed  or  bimd  delivered  toe  Department 
of  Health  and  Human  Services,  HDS/ 
Grants  and  Contracts  Management 
Division,  200  Indapendence  Avenue, 
SW.,  room  341-FZ  Hubert  H.  Humphrey 
Building.  Washington.  DC  20201.  Attn: 
William  ).  McCamm.  HDS-«1-ACYP/ 
RHYP/Basic  Centers. 

2.  Deadline  for  Submission  of 
Applications 

a.  Deadline.  Hand  delivered 
applications  will  be  accepted  during  the 
normal  working  hoars  of  9  a.m.  to  5:30 
p.m.,  Monday  through  Friday.  An 
application  will  be  considered  as 
meeting  the  deadline  if  it  is  either 

L  Received  on  or  before  the  deadline 
date  at  the  above  address,  or 

ii.  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  to  be  considered  during  the 
competiliva  review  and  avdbation 
process  under  chapter  1-62  of  the  Health 
and  Human  Services  Grants 
Administration  Manual 


(Applicants  are  cautioned  to  request  a 
le^y  dated  ILS,  Postal  Swvice 
postmark  or  to  obtein  a  legibly  dated 
receipt  from  a  coBuaerdal  carrier  or  the 
U.S.  Pdstal  Service  as  proof  of  thnely 
"filing  Private  metered  postmarks  are 
not  acceptable  as  proof  of  tfanely 
mailing) 

b;  Lote  opp/icotiona.  Apf^ications 
which  do  not  meet  the  criteria  in 
fata^^mjpk  "a"  of  this  section  are 
oonsidaed  late  an>Ilcation8.  The  Office 
of  Human  Development  Services  (HDS) 
will  notify  each  late  applicant  that  its 
application  will  not  be  considered  in  the 
current  competitioA. 

c.  Extension  of  deadline.  The  Office  of 
Human  Development  Services  may 
extend  the  deadline  for  all  applicante  • 
because  of  acte  of  God  sech  as 
earthquakes,  floods  or  hurricanes,  etc.. 
or  when  there  is  a  widespread 
disraption  of  the  mails.  However,  if  HDS 
does  not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicanto. 

3.  Checklist  Cor  a  Complete  Application 

— One  original  application  signed  in  black  ink 
and  dated  plus  two  copie« 


— AcoB^tkled  SPOC  certificatioa  with  the 
date  of  SPOC  aoalact  entend  in  ilaai  1»  on 
page  1  of  SF  424. 
The  oil^ual  and  both  copies  of  the 

application  include  the  talkamaa^ 

— SF  4M  fTbe  original  application  riioatd 
have  the  word  tTKIGINAL**  hand  printed 
in  bold  bkx^  ketters  at  Dia  top  of  in  SF  4M: 
at  the  top  of  Fonn  4Z4.  iocficatc  whether  tke 
appMcatton  is  for  a  New  Start  or  for  an 
Expansion): 

— SP4a4A: 

^■Budget  fsstification: 

—Organizational  Capability  Statement 

— ^424B: 

—Certification  Regarding  Lobbying: 

— Program  Narrative  Statement  with 
maximw  of  30  •iagle-«pMMl  pagea; 

— Supporting  Documents. 

{Cataleg  of  Federal  Doateatic  Assistance 

Number  93.823.  Runaway  and  Homslaaa 

Youth  Program) 
Dated:  )anuaiy  4, 1991. 

Wade  P.  Ham. 

Comuiissioner,  Adnrrnisti  atkat  for  OoUreiK 

Youth  and  Faadliaa. 
Approved:  January  16, 1991. 

DOBBe  OIVBBS, 

Deputy  Assistant  Secretary  for  Haana 
Devehpment  Services. 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  Sutes  which  have 
establi^ed  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

I  Entry: 


Item:  Entry: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  enly  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  1^  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  ^>propriate  box  and  enter  appropriate 
letters)  in  the  space(s)  provided: 

— "New"  means  a  new  assistance  award 

— "Continuaticm"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

— "Revision'*  means  any  change  injhe  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9  Name  of  Federal  agency  from  which  asustance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  constniction  or  real  property 
projects),  attach  a  map  skewing  project  location. 
For  prenpplications,  use  a  separate  sheet  to 
proviide  a  summary  description  of  this  project 


Item: 
12. 


List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  citie^. 


13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  Districtfs)  affected  by  the  program  or  project 

15.  Amount  requested  or  to  be  contrilwted  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  .show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  Slate  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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INSTRUCTIONS  FOR  THE  SF^4A 


General  Inetruetioiie 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  great  programs.  In  pre- 
pering  the  b«idget,  adhere  to  any  esistiag  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  <fifferent  functions  or  actirities  within  the 
program.  Far  some  programs,  grantor  agencies  mey 
require  budgets  to  be  separately  shown  by  Ainction  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  fay  fiiaction  or  activity.  Sections 
A3.C,  and  D  should  include  budget  estimates  for  the 
whole  prqject  except  when  applying  for  assistance 
which  requires  Federal  authorisation  in  nnnaal  or 
other  funding  period  increments,  in  the  tatter  case. 
Sections  A3,  C.  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  tlie  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  jthe  otgeet  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  SumoMrr 
Lines  !•<  Columns  (a)  and  W 

For  applications  pertaining  to  a  $ingU  Federal  grant 
program  (Federal  Domeatic  AssisUnce  Catalog 
number)  end  not  requiring  a  functional  or  activity 
breakdown,  enter  on  I.iae  1  under  Column  (a)  the 
catalog  program  title  and  the  caUlog  number  in 
Column  (b). 

For  applkatiens  pertaining  to  a  $mgU  program 
rtquiring  budget  amounts  by  multiple  functions  or 
sctivitiee,  enter  the  naaM  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  tlie  catalog  num- 
ber in  Column  (U.  For  qiplications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Columm  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  ^iplications  pertaining  to  multipU  programs 
where  one  or  more  propams  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheeU 
should  be  used  when  one  form  does  not  provide 
adequate  space  k€  all  breakdown  of  daU  required. 
However,  when  more  than  one  sheet  is  nsed,  the  first 
page  should  provide  the  summary  totals  by  prograau. 

Line*  1-4,  Colunua  (e)  ftrongh  (gj 
For  new  appUeationa,  leave  Columns  (e)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e),  (f),  and  (g)  the  appropriate  amounta  of 
funds  needed  to  support  thie  project  for  the  first 
ftmding  period  (usually  •  yam). 
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Lines  1-4,  Columns  (e)  through  (g.)  ( continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
re<pured  by  the  grantor  agency.  Enter  in  C^olumns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  oolumns  (e)  and  (0  the  amounts  of 
fUnds  needed  for  the  upcoming  period.  The  amonnt(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  Mupplementat  grants  and  changes  to  existing 
grants,  de  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  fimds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  toUl  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  sppropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  ameunt(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

Line  S  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4).  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Linen  Ca-I  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  9i  -  Show  the  amount  of  indirect  cost. 

Line  gk  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
eoirtinuntion  granta  the  total  amount  in  column  (5), 
Line  6k,  ekould  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g).  Line  5.  For  supplemental 
granta  and  changes  to  granta,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounta  in 
Section  A,  Columns  (e)  and  (0  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  tie  generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount. 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  l>e  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant 

Section  C.  Non-Federal-Resources 

Lines  8-11  -  Enter  amounta  of  non- Federal  resources 
that  will  ht  used  on  the  grant.  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet. 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  he  made 
by  the  applicant 

Column  (c)  -  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency.  Applicanta  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  l>e  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b).  (c).  and 
(d). 

Line  12 —  Enter  the  total  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  t>e  equal  to  the 
amount  on  Line  5,  Column  (f),  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  totals  of  amounta  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Linea  16  •  19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounta  of  Federal  funds 
which  will  he  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  he  completed  for  revisions 
(amendmenta,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  granta. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  scheduled  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  l>e  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  commenta 
deemed  necessary. 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note: 


Certain  of  these  assurances  may  not  be  applicable  to  your  project  »r  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


As  the  duty  anthoriied  repreaentative  of  the  appCcaat  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  tor  Federal 
assistance,  and  the  inatituttonal,  managerial  and 
financial  capability  (including  funds  sofllcient  to 
pay  the  tion-Pederal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  ConptroUer 
Genera]  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorisad  representative. 
access  to  and  the  right  to  examine  all  records; 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3  Will  establish  safegxiards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presente  Uie  appearance  of  personal 
or  organizaiional  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  iS  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM*s  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Righto  Act  of 
1964  (P.L.  88-352)  which  prohibite  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendmenta  of  1972.  as 
amended  (20  U.S.C.  S§  1681-1683,  and  1685-1686). 
which  prohibite  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  {  794).  which  prohibite  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
U.S.CSS  6101-6107).  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Art  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatoaent  and  Rehabilitation  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  H  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Righto  Act  of  1968  (42  U.S  C  § 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  beir^  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requiremente  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  pcogrants. 
These  requiremente  apply  to  all  interesU  in  real 
property  acquired  Cor  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatoh  Act 
(5 use.  Si  1501-1508 and 7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis- Bacon  Act  (40  U.S.C.  S§  276a  to  276a- 
7).  the  Copeland  Act  (40  U.S.C.  S  276c  and  18 
use.  SS  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  §§  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply.  If  applicnbte.  with  fleed  iiwnaaee 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipiente  in  a  special  flood  hasasd 
area  to  participate  in  the  program  andto  purchase 
flood  Insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  |l§,'0(M>er'moi«. 

11.  Will  comply  with  environmental  standards  .which 
may  be  prescribed  pursuant  to  the  ^Wlowing:  (a) 
institution  of  environmental  quality  control 
measures  under  the  .National  Environmental 
Policy  Act  of  1969  (PL.  31-190)  and  flxecutive 
Order  (EO)  11514;  (b)  notiflcation  of  violating 
facilities  pursi^uit  to  >E0  11788;  (c)  iproteotion  of 
wetlands  pursuant  to  EO  11990;  (d)  cvakiatien  of 
flood  hazards  in  floadplains  in  acoofdance -with  BO 
11988;  (e)assuratteedf -project  consistency  with 
the  approved  State  -mttnagemeitt  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §$  1451  et  seq);  (f) 
conformity  of  Fedeul  .actions  to  JState  (Clear  tAic) 
Implementation  Rlaas  under  Sadias  136(e)  i^  the 
Clear  Air  Act  of  1955.  as  amended  (42  U.S:C.  4 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  asAmended,.^.l<. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivets  Act 
of  1968  (16  U.S:C.  t)  1271  et  seq)  related  to 
protecting  componente  or  potential  componente  of 
the  national  wildandsfionic  siveBMytom. 


ti.  IVin  .assiet  Ihe  awarding  <sg— *^iy  ^  asaoriag 
compliance  with  Section  106  of  the  National 
Historic  Pseservatien  Act^ef  1966,  as  amended  (16 
U/S.C.  419),  «0  41598  (identification  and 
protection  of  historic  properties),  and  the 
ArchaeolAgical  and  Historic  Pxeserwotion  Act  of 
1974  (i6V.«.C.  469a-l<t  seq). 

14.  Will  -oomply  wkh  P.L.  93-343  ••egarding  the 
ppote<!tion  oThaman^ubjecte  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  WeUsre 
Act  of  1966  (P.L.  89-544.  .as  amended.  7  U.S.C. 
2r31  et  seq.).pertainiis  to  the  care,  Jiandling.  and 
treatment  of  warm  iblooded  animals  held  for 
research.  teaching,  er«ther  activilies  si^pperted  hy 
this  award «fessistanee. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Preventien  Act  i42  JJ^C.  it  48A1  «t  mq.)  which 
^ahibits  4be  use  ^ef  iasd  kaned  painft  «i« 
ceAStffi>etie>n  or  mehsbilitataen  nf  reatdenee 
-«knKluiiea. 

17.  Will  cause  -to  he  (pecformad  the  .BBqaised  f**^*'^^^ 
and  eoatplinnce  andke  in  JWBoedanoe  willi  the 
£iqgle  Audit  Aetaift964. 

18.  Will  cany^y  wiitli  ill  anplicables»quiiieaaente«ef  all 
other  Federal  laws,  executive  orders,  regulatifons 
and  policies  governing  this  program. 


SIGNATURE  Of  AUTHORIZED  CERTIFYING  OFFICIAL 


TITU 


APPUCANT  ORGANIZ«WM 
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U.S.  Department  of  Health  and  Human  Services 
Certification  Regarding 

Drug-Free  Wori(pface  Requirements 
Grantees  Other  Than  Individuals 

By  signing  and^or  submitting  this  application  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  below. 

This  ceniHcation  is  required  by  regulations  implementing  the  Drug-Free  Workplace  Act  of  1988,  45  CFR 
Part  76,  Subpart  F.  The  regulations,  published  in  the  January  31,  1989  Federal  Register,  require  certification 
by  grantees  that  they  will  maintain  a  drug-free  workplace.  The  certification  set  out  below  is  a  material  repre- 
sentation of  fact  upon  which  reliance  will  t>e  placed  when  HHS  determines  to  award  the  grant.  False  certifica- 
tion or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments,  suspension  or  termination 
of  grants,  or  government  wide  suspension  or  debarment. 

The  granlec  ceniHes  tiiat  it  will  provide  a  drug-free  workplace  by: 

(a)  PaMisbing  ■  statement  eotifying  employees  lliat  llie  unlawful  manufacture,  distribution,  dispensing, 
possession  or  use  of  a  eontrolled  substance  is  prohibited  in  Ihe  grantee's  workplace  and  specifying  the  ac- 
tions that  will  lie  taken  against  employees  for  violation  of  such  prohibition; 

(b)  Establishing  a  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  Ihe  workplace: 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

O)  Any  available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and, 
(4)  Tlie  penalties  that  may  be  imposed  upon  employees  for  drug  abuse  violations  occurring  in  the 
workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given 
■  cop>  of  the  statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment 
■ader  the  grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and. 

(2)  Notify  the  employer  of  any  criminal  drug  statute  conviction  for  a  violation  occurring  in  the  workplace 
■o  later  than  five  days  after  such  conviction; 

(e)  Notifying  the  agency  within  ten  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an  employee 
or  otherwise  receiving  actual  notice  of  such  conviction; 

(0  Taking  one  of  the  following  actions,  within  30  days  of  receiving  notice  under  subparagraph  (d)(2),  with 
respect  to  any  employee  who  b  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  aa  employee,  up  to  and  including  termination;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug  abuse  assistance  or  rehabilitation 
program  approved  for  such  purposes  by  a  Federal,  Slate,  or  local  health,  law  enforcement,  or  other  appropriate 
•geacy; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of 
paragraphs  (a),  (b).  (c),  (d).  (e)  and  (0. 


Certification  Rgaardina  I>ebarT!>fint.  Susoensiom.  and  othgr 
Respon^lt)illty  Hatters  -  yrinarv  X^ovgred  Trfcpsftetitras 

By  signing  and  submitting  this  proposal,  the  applicant,  defined  as 
the  primary  participzmt  in  accardanoe  with  45  era  Kaart  76, 
certifies  to  the  best  of  Its  Jcnowi^dge  and  i»eliieve  ithart  it  «nd  its 
principals: 

(a)  are  not  preseastly  ^barred.,  suspended ,  proposed  for 
debarment,  declared  ineligible^  or  voluntarily  ««eclud«d  from 
covered  transactions  by  Any  Federal  Department  .or  a^efney; 

(b)  have  not  within  m  3-yMu:  period  preceding  this 
proposal  been  convicted  of  or  bad  a  ci-vil  judgment  rendered  against 
them  for  commission  of  fraud  or  a  criminal  x)ffen«e  in  connection 
with  obtaining,  attempting  to  obtain,  or  performing  a  public 
(Federal,  State,  or  local)  transaction  or  contract  under  a  public 
transaction;  violation  of  Federal  or  State  antitrust  -statutes  or 
commission  of  embezzlement.,  theft,  forgery,  bribery^  falcifi-cation 
or  destruction  of  records,  making  false  statements,  or  receiving 
stolen  property; 

(c)  are  not  presently  indicted  or  otherwise  criminally  or 
civilly  charged  by  a  governmental  entity  (Federal,  State  of  local) 
with  commission  of  any  of  the  offenses  enumerated  in  paragraph  (1) 
(b)  of  this  certification;  and 

(d)  have  not  within  a  3-year  period  preceding  this 
application/proposal  had  one  or  more  public  transactions  (Federal, 
State,  or  local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the  certification  required 
above  will  not  necessarily  result  in  denial  of  participation  in 
this  covered  transaction.   If  necessary,  the  prospective 
participant  shall  submit  an  explanation  of  why  it  cannot  provide 
the  certification.  The  certification  or  explanation  will  be 
considered  in  connection  with  the  Department  of  Health  and  Human 
Services (HHS)  determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in  this  transaction. 

The  prospective  primary  participant  agrees  that  by  submitting  this 
proposal,  it  will  include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension,  Ineligibility,  and  Voluntary 
Exclusion  -  Lower  Tier  Covered  Transaction.  "  provided  below 
without  modification  in  all  lower  tier  covered  transactions  and  in 
all  solicitations  for  lower  tier  covered  transactions. 
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CgrtifficatiOn  Regardino  Debarment.  Suspension.  Tneliaibi  1  itv  ;Tn';! 
VPluntarv  Exclusion  -  Lower  Tier  covered  Transactions 
(To  B«  Supplied  to  Lower  Tier  Participants) 


By  signing  and  submitting  this  lower  tier  proposal,  the  prospective 
lower  tier  participant,  as  defined  in  45  CFR  Part  76,  certifies  to 
best  of  its  knowledge  and  belief  that  it  and  its  principals: 


the 


(a)  are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
participation  in  this  transaction  by  any  federal  department  or  agency. 

(b)  where  the  prospective  lower  tier  participant  is  unable 
to  certify  to  any  of  the  above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant  further  agrees  by  submitting 
this  proposal  that  it  will  include  this  clause  entitled  "Certification 
Regarding  Debarment,  Suspension,  Ineligibility,  and  Voluntary 
Exclusion  -  Lower  Tier  Covered  Transactions,"  without  modification  in 
all  lower  tier  covered  transactions  and  in  all  solicitations  for  lower 
tier  covered  transactions. 


Certification  Regarding  Lobbying 

Certification  for  Contracts.  Grants.  Loans.  ■ 
and  Cooperative  Aareewents 

The  undersigned  certifies,  to  the  best  of  his  or  her  knowledge 
and  belief,  that: 

(1)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,. by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Kenber  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Merger  of  Congress  in  connection 
with  the  awarding  of  any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal  loan,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative  agreement. 

(2)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  e 
Memier  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Kerlier  of  Congress  in  connection  with  this 
Federal  contract,  grant,  loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit  Standard  Form-LLL, 
"Disclosure  Form  to  Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  recpjire  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and  cooperative  agreements)  and 
that  all  subrecipients  shall  certify  and  disclose  accordingly. 

This  certification  is  a  material  representation  of  fact  upon 
which  reliance  was  placed  when  this  transaction  was  made  or 
entered  into.  Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into  this  transaction 
imposed  by  section  1352,  title  31,  U.S.  Code.  Any  person  who 
fails  to  file  the  required  certification  shall  be  subject  to  a 
civil  penalty  of  not  less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 


Organization 


Authorized  Signature    Title 


Date 


r-ty  ^x 


NOTE:  If  Disclosure  Forms  are  required,  please  contact:  Mr. 
William  Sexton,  Deputy  Director,  Grants  and  Contracts 
Management  Division,  Room  341F,  HHH  Building,  200  Independence 
Avenue,  SW,  Washington;  D.C.  20201-0001 
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Appendix  C^-Piograin  Pwfonuaim 
Standaids  and  National  Runaway 
Switchboaid  Daaciipdon 

/.  Program  Performance  Standards 
A.  Overview 

The  program  performance  atandarda 
eatabliahed  by  the  Family  and  Youth  Servicea 
Bureau  for  ita  funded  centera  relate  to  the 
method!  and  processes  by  which  the  needa  of 
runaway  and  homeless  youth  and  their 
families  are  being  met.  as  opposed  to  the 
outcome  of  the  services  provided  oa  the 
clients  served.  The  program  performance 
standarda,  and  the  related  criteria  and 
indicators,  aa  initially  publiahed  in  March 
1977,  were  developed  by  the  Bureau  through 
a  functional  analysis  of  the  service  and 
administrative  componenta  of  the  runaway 
youth  projects,  and  were  revised  based  upon 
the  contents  and  feedback  provided  by  tiM 
FY  1975  funded  profecta;  they  have 
subsequently  beien  further  revised,  based 
upon  the  experience  of  the  Bureau  and  ita 
funded  centers  in  their  implementation.  The 
standards  relate  to  the  basic  program 
components  enumerated  in  section  312  of  the 
Runaway  and  Homeless  Youth  Act  and  aa 
further  detailed  in  the  RegulatioRS  and 
Program  Guidance  governing  the 
implementation  of  die  Act 

The  program  perfonnance  standards  are 
the  general  prindplea  against  which  a 
Jud^nent  can  be  made  to  determine  whether 
a  service  or  an  administrative  component  of  a 
basic  center  haa  achieved  a  particular  level 
of  attainment 

Fourteen  program  performance  standards, 
with  related  criteria,  are  established  by  the 
Bureau  for  the  projects  funded  under  the 
Runaway  and  Homeless  Youth  Act.  Nine  of 
these  standarda  relate  to  service  components 
(outreach,  individual  intake  prooeaa, 
temporary  shelter,  individual  and  group 
counaeling.  family  counseling,  service 
linkages,  aftercare  servicea,  recreational 
piograma,  and  caae  disposition],  and  five  to 
adminiatrative  functona  or  activities  (staffing 
and  staff  development  youth  participation, 
individual  client  files,  ongoing  project 
planning,  and  board  of  directors/advlaory 

Although  fiscal  management  is  not 
included  as  a  program  performance  standard, 
it  ia  viewed  by  FYSB  as  being  an  essential 
element  in  the  operation  of  its  funded 
projecta.  Therefore,  aa  validation  visits  are 
mada.  the  regional  ACYF  spedallat  and/or 
•taff  from  the  Office  of  Fiacal  Opera  tlona  will 
alao  review  the  project's  financial 
management  activitiea. 

FY^  views  these  program  performance 
standarda  aa  conatltuting  the  imntmnm 
standards  to  which  its  funded  projects  should 
conform.  Tha  primary  aaaimiptlon  underlying 
the  program  performance  standarda  ia  tlut 
the  service  and  administrative  componenta 
which  art  tncompaaaed  within  tlieae 
standarda  are  integral  (but  not  sufficient  in 
tliemaelvea)  to  a  program  of  servlcu  wUdi 
affectively  addiesaea  the  crisis  and  long-term 
needa  of  runaway  and  homelaaa  youth  and 
their  famlUea. 

The  program  performance  standarda  (and 
tlie  Pnpvn  Perfonnance  Standarda  Self- 
Assessment  Instrament)  are  deaigned  to 


serve  ae  a  dcvetof  mental  tool,  and  are  to  be 
employed  by  both  the  project  staff  and  the 
regional  ACYF  staff  specialists  in  identifying 
dtoae  sarvioe  and  adninietrative  components 
and  activities  of  individual  pro|ecta  which 
require  strengthening  and/or  development 
either  through  inteioal  action  on  the  part  at 
staff  or  through  the  provision  of  external 
technical  assistance. 

B.  Program  Performance  Standards  and 
Criteria 

Tim  following  conatitnte  the  program 
performance  atandards  and  criteria 
eatabliahed  by  Hie  Bunau  for  ita  fbnded 
centers.  Each  atandaid  is  numbered,  and 
each  criterion  is  listed  after  a  lower  case 
letter. 

1.  Outraach.  The  project  aliall  conduct 
outreach  efforts  dirft:ted  towards  coounnity 
agencies,  youth,  and  parents. 

2.  Individual  Intake  Process.  The  project 
riiall  conduct  an  individual  intake  prooees 
with  each  youth  seeking  services  from  the 
project  The  individual  intake  proceaa  shall 
provide  for 

a.  Direct  access  to  project  services  on  a  24- 
hour  basis. 

b.  The  identification  of  the  emergency 
aervice  needs  of  each  youth  and  the  prevision 
of  the  appropriate  services  either  directly  or 
through  referrals  to  community  agencies  and 
todividuala. 

&  An  explanation  of  the  services  «^ch  are 
available  and  the  requirements  for 
participation,  and  the  securing  of  a  voluntary 
commitment  from  each  youth  to  participate  in 
project  servicee  prior  to  admitting  Ae  youth 
into  tlie  project 

d.  The  recording  of  basic  background 
information  on  each  youth  admitted  into  the 
project 

e.  Tlie  aaaignment  of  primary  reaponeibility 
to  one  staff  member  for  coordinatiiig  the 
services  provided  to  each  youtlt 

f.  The  contact  of  the  parent(s)  or  legal 
gnardian  of  each  youth  provided  temporary 
shelter  within  the  tlmefeune  establlslwd  by 
SUte  law  or.  In  the  abaenoe  of  SUte 
requirementa.  preferably  wlthfai  24  but  witliin 
no  more  than  72  hours  following  the  youth's 
admiasion  into  tlw  project 

a.  Temporary  Shelter  The  project  shall 
provide  temporary  shelter  and  food  to  each 
youth  admitted  into  the  project  and 
requesting  such  services. 

a.  Each  facility  in  which  temporary  shelter 
is  provided  shall  be  in  compliance  with  State 
and  local  licenaing  requirementa. 

b.  Each  facility  in  which  temporary  slieiter 
is  provided  slmll  accommodate  no  more  than 
20  youth  at  any  given  time. 

c.  Temporary  shelter  shall  normally  not  be 
provided  for  a  period  exceeding  two  weeks 
during  a  given  stay  at  tlie  project 

d.  Each  facility  in  whidi  temporary  shelter 
is  provided  shall  make  at  least  two  meals  per 
day  available  to  youth  served  on  a  temporary 
shelter  baaia. 

a.  At  laaat  ana  adult  shaB  be  on  dw 
praiitaa  wftonmaryoath  am  tming  the 
tomposary  shdlar  hdlity. 

4.  hxBvidoal  and  Croup  CounmUag.  The 
project  shall  provide  indivtdnal  and/or  group 
counaeling  to  each  youth  admitted  into  tha 
protect 


a.  Indivldna]  and/or  group  counseling  shall 
be  available  daily  to  each  youth  admitted 
into  the  project  on  a  temporary  shelter  basis 
and  requesting  tnch  counseling. 

b.  Individual  and/or  group  counseling  shall 
be  available  to  each  youth  admitted  into  the 
project  on  a  non-reaidential  baaia  and 
requesting  such  counseling. 

c.  The  individual  and/or  group  counseling 
shall  be  provided  by  qualified  staff. 

S.  Family  Counseling.  The  project  shall 
■Mke  famdy  coonseltaig  avaUabis  to  each 
parent  or  l^al  guardian  and  youth  admitted 
into  the  project 

a.  Family  counseling  shall  be  provided  to 
each  parent  or  legal  guardian  and  youth 
adaaitted  into  the  project  and  requesting  such 
aervicaa. 

b.  The  family  counseling  shall  be  provided 
by  qualified  staff. 

S.  Service  Linkages.  The  project  shall 
establieh  and  maintain  linkages  with 
community  agencies  and  individuals  for  the 
provision  of  Uioae  services  which  are 
required  by  youth  and/or  their  families  but 
which  are  not  provided  directly  by  the 
centers. 

a.  Arrangeoenta  shall  be  made  with 
community  agencies  and  individuals  for  the 
provision  of  alternative  living  arrangements, 
medical  servioea,  psydioiogical  and/or 
psycliiatric  servicea,  and  the  other  assistance 
required  by  youth  admitted  into  the  project 
and/or  by  their  families  which  are  not 
provided  directly  by  the  project. 

b.  Specific  efforts  shall  be  conducted  by  the 
project  directed  toward  establishing  working 
ralationships  with  law  enforcement  and  other 
juvenile  juatice  ^stem  personnel 

7.  Aftercare  Services.  The  project  shall 
provide  a  continuity  of  services  to  all  youth 
aervad  on  a  temporary  shelter  basis  and/or   ' 
their  families  following  the  termination  of 
such  temporary  shelter  both  directly  and 
through  referrals  to  other  agencies  and 
individuals. 

8.  Becreational  Program.  The  project  shall 
provide  a  recieational/laisure  time  schedule 
of  activities  for  youth  admitted  to  the  project 
for  reeidenttal  care. 

a  Case  Disposition.  The  project  shall 
determine,  on  an  individual  case  basii.  the 
disposition  of  each  youth  provided  temporary 
shelter,  and  shall  assure  the  safe  arrival  of 
each  youth  home  or  to  an  alternative  hving 
arrangement 

a.  To  the  extent  feasible,  the  project  shall 
provide  for  the  active  involvement  of  the 
youth,  the  parent(s)  or  legal  guardian(s},  and 
the  staff  in  determining  what  living 
arrangement  constitutes  the  best  interest  of 
each  youth. 

b.  The  project  shall  assure  the  safe  arrival 
of  each  youth  home  or  to  an  ahematlve  Uvtng 
arrangement  following  tiw  termination  of  the 
crisis  services  provided  by  the  project  by 
arranging  for  the  transportation  of  the  youth 
ff  he/she  will  be  reaiding  withki  the  area 
•arved  by  the  project  or  by  arrangiqg  for  tha 
meeting  and  woal  traiwpeitatluu  m  the  jrontn 
at  hto/her  daatinnliDn  if  ba/da  wiB  be 
aesldligg  beyond  the  aiaa  served  by  Iha 
project. 

c.  The  project  shall  verify  the  arrival  of 
each  youth  who  is  not  accompanied  home  or 


to  an  alternative  living  arrangement  by  the 
parent(8)  or  legalguardian(s).  project  staff  or 
other  agency  staff  within  12  hours  afier  his/ 
her  scheduled  arrival  at  his/her  destination. 

10.  Staffing  and  Staff  Development.  Each 
center  is  required  to  develop  and  maintain  a 
plan  for  staffing  and  ataff  development 

a.  The  project  shall  operate  under  an 
affirmative  action  plan. 

b.  The  project  shall  maintain  a  written 
staffing  plan  which  indicates  the  number  of 
paid  and  volunteer  staff  in  each  job  category. 

c  The  project  shall  maintain  a  written  job 
description  for  each  paid  and  volunteer  staff 
function  which  describes  both  the  major 
tasks  to  be  performed  and  the  qualifications 
required. 

d.  The  project  ahall  provide  training  to  all 
paid  and  volunteer  staff  (including  youth)  in 
twth  the  procedures  employed  by  the  project 
and  in  specific  skill  areas  as  determined  by 
the  project 

e.  The  project  shall  evaluate  the 
performance  of  each  paid  and  volunteer  staff 
member  on  a  regular  basis. 

f.  Case  supervision  sessions,  involving 
relevant  project  staff,  shall  be  conducted  at 
least  weekly  to  review  current  cases  and  the 
types  of  counseling  and  other  services  which 
are  being  provided. 

11.  Youth  Participation.  The  center  shall 
actively  involve  youth  in  the  design  and 
delivery  of  the  services  provided  by  the 
project 

a.  Youth  shall  be  involved  in  the  ongoing 
planning  efforts  conducted  by  the  project. 

b.  Youth  shall  be  involved  in  the  delivery 
of  the  services  provided  by  the  project. 

12.  Individual  Client  Files.  The  project 
shall  maintain  an  individual  file  on  each 
youth  admitted  into  the  project 

a.  The  client  file  maintained  on  each  youth 
shall  at  a  minimum,  include  an  intake  form 
which  minimally  contains  the  basic 
background  information  required  by  FYSB; 
counseling  notations;  information  on  the 
services  provided  both  directly  and  through 
referrals  to  communify  agencies  and 
individuals:  disposition  data;  and.  as 
applicable,  any  follow-up  and  evaluation 
data  which  are  compiled  by  the  center. 

b.  The  file  on  each  client  shall  be 
maintained  by  the  project  in  a  secure  place 
and  shall  not  be  disclosed  without  the  written 
permission  of  the  client  and  his/her  parent(s) 
or  legal  guradian(s)  except  to  project  staff,  to 
the  funding  agency(ies)  and  it8(their) 
contractor(s),  and  to  a  court  involved  in  the 
disposition  of  criminal  charges  against  the 
youth. 

13.  Ongoing  Center  Planning.  The  center 
•hall  develop  a  written  plan  at  least  annually. 

a.  At  least  aimually.  the  project  shall 
review  the  crisis  counseling,  temporary 
shelter,  and  aftercare  needs  of  the  youth  in 
the  araa  served  by  the  center  and  the  existing 
services  which  are  available  to  meet  these 
needs. 

b.  The  project  shall  conduct  an  ongoing 
evaluation  of  the  impact  of  ita  aervices  on  the 
youth  and  families  it  serves. 

c.  At  least  annually,  die  project  shall 
review  and  revise,  aa  ap|»opriate.1ts  goals, 
objectivea.  and  activities  based  upon  the  data 
generated  through  both  die  review  of  youth 
needs  and  exiating  aervioes  (13a)  and  the 
follow-up  evaluations  (13b). 
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d.  The  project's  plarming  process  shall  be 
open  to  all  paid  and  volunteer  staff  youth, 
and  members  of  the  Board  of  Directors  and/ 
or  Advisory  Body. 

14.  Board  of  Directors/Advisory  Body 
(Optional}.  It  is  strongly  recommended  that 
the  centers  have  a  Board  of  Directors  or 
Advisory  Body. 

a.  The  membership  of  the  project's  Board  of 
Directors  or  Advisory  Body  shall  be 
composed  of  a  representative  cross-section  of 
the  community,  including  youth,  parents,  and 
agency  representatives. 

b.  Training  shall  be  provided  to  the  Board 
of  Directors  or  Advisory  Body  designed  to 
orient  the  members  to  the  goals,  objectives. 
and  activities  of  the  project 

c.  The  Board  of  Directors  or  Advisory  Body 
shall  review  and  approve  the  overall  goals, 
objectives,  and  activities  of  the  project 
including  the  written  plan  developed  under 
13. 

//.  National  Runaway  Switchboard 

The  National  Runaway  Switchboard/ 
National  Communication  System  is  a 
confidential  telephone  information,  referral 
and  crisis  counseling  service  to  runaway  and 
otherwise  homeless  youth  and  their  families 
in  the  United  States,  including  Alaska  and 
Hawaii.  It  is  also  a  technical  resource  to 
assist  youth-serving  agencies  in  delivering 
more  effective  services  by  facilitating 
communication  among  service  providers 
about  specific  cases.  In  essence,  the  National 
Communications  System  is  designed  to 
provide  a  neutral  and  available  channel  of 
communication  between  runaway  and 
homeless  youth  and  their  families  and  to 
refer  runaway  and  otherwise  homeless  youth 
and  their  families  to  the  appropriate  agency 
for  assistance  with  their  immediate  crisis  as 
well  as  working  toward  resolving  their  long- 
term  problems.  The  National  Runaway 
Switchboard  (NRS)  has  become  a  major 
conduit  for  the  reunification  of  runaway 
youth  and  their  families. 

The  significant  reasons  for  the, 
development  of  the  NRS  are:  (1)  The 
interstate  nature  of  the  rxmaway  and 
homeless  youth  problem,  and  (2)  the 
increased  vulnerability  of  youth  to  various 
forms  of  exploitation  when  they  are  away 
from  home  and/or  in  unfamiliar 
environmenta. 

Approximately  2.31  million  youth  have 
been  served  by  NRS  from  1975  to  the  present 
The  current  grant  to  operate  NRS  is  held  by 
Metro  Help,  Inc..  3080  N.  Lincoln.  Chicago. 
Illinois  60614;  Lora  Thomas.  Executive 
Director  telephone:  (312)  SSO-Oeea 

Af^iendix  D— SPOC  list 

Executive  Order  12372— Stale  Single  Points 
of  Contact 

Alabama 

Mrs.  Moncell  Thomell.  State  Single  Point  of 
Contact  Alabama  Department  of  Economic 
and  Community  Affairs,  3465  Norman 
Bridge  Road.  Post  Office  Box  250347, 
Montgomery,  Alabama  36125-0347,  Tel 
(205)284-8905 

Arizona  , 

Mrs.  Janice  Duna  Arizona  State 
Clearinghouse.  3800  N.  Central  Avenue, 


14th  Floor.  Phoenix.  Arizona  8S01Z  Tel. 
(602)  280-1315 

Arkansas 

Mr.  Joseph  Gillesbie.  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Services.  Department  of  Finance  and 
Administration,  P.O.  Box  3278.  Little  Rock, 
Arkansas  72203.  TeL  (501)  371-1074 

California 

Loreen  McMahon.  Grants  Coordinator.  Office 
of  Planning  and  Research.  1400  Tenth 
Street  Sacramento.  California  95814.  Tel. 
(916)  323-7480 

Colorado 

State  Single  Point  of  Contact  State 
Clearinghouse.  Division  of  Local 
Government.  1313  Sherman  Street  Room 
520.  Denver.  Colorado  80203.  Tel.  (303)  866- 
2156 

Connecticut 

Under  Secretary.  ATTN:  Intergovernmental 
Review  Coordinator.  Comprehensive 
Planning  Division.  Office  of  Policy  and 
Management  80  Washington  Street 
Hartford.  Connecticut  06106-445a  Tel  (203) 
566-3410 

Delaware 

Francine  Booth.  State  Single  Point  of  Contact 
Executive  Department  Thomas  Collins 
Building.  Dover,  Delaware  19903,  Tel  (302) 
736-3326 

District  of  Columbia 

Lovetta  Davis.  State  Single  Point  of  Contact 
Executive  Office  of  the  Mayor.  Office  of 
Intergovernmental  Relations.  Room  416. 
'  District  Building.  1350  Peimsylvania 
Avenue.  NW..  Washington.  DC  20004.  Tel 
(202)  727-0111 

Florida 

Karen  McFarland.  Director.  Florida  State 
Clearinghouse.  Executive  Office  of  the 
Governor.  Office  of  Planning  and 
Budgeting,  The  Capitol.  Tallahassee. 
Florida  32399-0001.  Tel.  (904)  486-8114 

Georgia 

Charles  H.  Badger.  Administrator.  Georgia 
State  Clearinghouse.  270  Washingtoa 
Street  SW..  Atlanta.  Georgia  30334.  Tel. 
(404)656-3855 

Hawaii 

Harold  S.  Masumoto.  Acting  Director.  Office 
of  State  Planning,  Department  of  Planning 
and  Economic  Development  Office  of  the 
Governor.  State  Capitol.  Honolulu.  Hawaii 
96813.  Tel.  (808)  548-3016  or  54^-3085 

Illinois 

Tom  Berkshire.  State  Single  Point  of  Contact 
Office  of  the  Governor,  State  of  Illinois. 
Springfield.  Illinois  62706.  Tel.  (217)  782- 
8639 

Indiana 

Frank  Sullivan.  Budget  Director,  State  Budget 
Agency.  212  State  House.  IndianapoUs. 
Indiana  46204.  Tel.  (317)  23^-5610 
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Iowa 

Stiv«n  R.  McCann.  Divliion  of  CommuBlty 
PrograM,  lowt  DtpartnMnt  of  Economic 
Davalopment  300  East  Grand  Avenue,  Dee 
Moinee,  Iowa  HMn,  TeL  (815)  Kl-8728 

Kentucky 

Robert  LaaoutL  Stat*  9ia#«  Psiiri  of 
Contact.  Kentaoky  State  Claarin|hoiiea, 
2nd  Floor.  Capital  Ptaaa  Tower.  Frankfbrt, 
Kentucky  40601.  Tel.  (S02)  864-2382 

iWbAw 

Slate  Sioele  Point  of  ConUcl.  ATTN:  )oyoe 
Benaon.  State  Planning  Office.  Sute  Hooae 
Station  #38.  Augusta.  Maine  04333.  TeL 
(207)  28IM261 

Maryland 

Mary  Abranu,  Chief,  Maryland  State 
Qearinghouae.  Departmeal  of  State 
Planning.  301  Wett  Pretton  Street, 
Baltimore.  Maryland  21201-2365,  Tel.  (301) 
225-44S0 

MmaaehuaatiM 

Sute  Single  Point  of  Contact  ATTN:  Beverly 
Boyle,  ExecvHve  Office  of  CoBunanitiea 
and  Development.  MD  Cambridge  Street 
Room  18IB.  Boeton.  Maeeacbueetta  ozaot 
Tel.  (617)  727-7001 

Michigan 

Millca  O.  Watara.  Otoctor  of  Operationa, 
Michigaa  Neighborhood  Buikkrt  Alliance, 
Michigan  Department  of  Conuneroe,  Tel. 
(517)  373-nil.  Please  dirrct 
correspondence  to:  Manager.  Federal 
Project  Review,  Michigan  Department  of 
Commerce.  Michigan  Neighbotbood 
Builders  Alliance.  P.O.  Box  30242.  Lansing. 
Michigan  48800.  Telephone  (617)  373-6223 

Miaaiasippi 

Cathy  Matlette,  Gearinghouse  Oflker. 
Department  of  Finance  and  Administration. 
Office  of  Policy  Development.  421  West 
Pascagoula  Street.  laduMn.  Mississippi 
39203.  Tel.  (601)  060-4280 

Miaaouri 

Lois  Pohl,  Federal  Assistance  Qearinghouse, 
Office  of  Administration.  Division  of 
General  Services.  P.O.  Box  809.  Room  430, 
Truman  Building.  Jefferson  City,  Miasouri 
65102.  Tel.  (314)  751-4834 

Montana 

Deborah  Stanton.  State  Single  Point  of 
Contact,  Intergovernmental  Review 
Clearinghouse,  c/o  Office  of  Budget  and 
Program  Pfanning.  Capitol  Station,  Room 
'     202— State  Capitol.  Helena.  Montana  59620. 
TeL  (400)  444-5522 

Nevada 

Department  of  Administration,  State 
Clearinghouse.  Capitol  Complex.  Carson 
City,  NV.  a87ia  TaL  (7«2)  0a7-442a  ATTN: 
John  a  Walkar.  aaaringhome  Coordtaiator 

New  Hampahin 

Jeffrey  H.  Taylor.  Director,  New  Hampshire 
OfRce  of  State  Planning.  Attn: 
totaitaveramaald  Ravi— r 
E  Bieber,  2Vfc  Baww  SfeM 
Hampshira  OSIOl.  TaL  (00^  X71-mB 


Nmr/eney 

Barry  SkokowakL  Dlractor,  Division  of  Local 
Govemmec|t  Services,  Department  of 
Community  Aflaira,  CN  803,  Trenton.  New 
Jersey  08625-0803,  Tel.  (800)  292-8613. 
Please  direct  coirespondence  and 
questions  to:  Nelson  S.  Silver,  State  Review 
Process.  Division  of  Local  Government 
Services.  CN  803,  Tranton.  New  Jersey 
08625-0803.  Tel.  (800)  292-0025 


Dorothy  B.  (Duffy)  Rodriquex.  Deputy 
Director,  State  Budget  Division, 
Departmant  of  Ftaianca  k  Administration. 
Room  190,  Bataan  Memorial  Building, 
Santa  Fe,  New  Mexico  87903,  Telephone 
(506)827-3040 

New  York 

New  York  State  QeaHnghouse.  Division  of 
the  Budget  State  Capitol,  Albany.  New 
York  12224,  Tel.  (618)  474-1606 

North  Carolina 

Mra.  Chrys  Baggett  Director, 
Intergovernmental  Relatione,  N.C. 
Department  of  Administration,  118  W. 
Jones  Street  Raleigh.  North  CaroHna  27611, 
Telephone  (919)  733-«498 

North  Dakota 

William  Robinson.  State  Single  Pohil  of 
Contact  Office  of  Intergovernmental 
Affisira.  OfTice  of  Management  end  Budget. 
14th  Floor.  Sute  Capitol.  Bismarck.  North 
DakoU  58805,  Tel.  (701)  224-2094 

Ohio 

Larry  Weaver.  SUte  Single  Point  of  Contact. 
Slate/Federal  Funds  Coordinator.  State 
Clearinghouse.  Office  of  Budget  and 
Management  30  East  Broad  Street.  S4th 
Floor,  Cohimbus.  Ohio  43206-0411.  Tel. 
(614)  486-0608 

OUahoma 

Don  Strain.  State  Single  Point  of  Contact 
Oldahoma  Department  of  Commerce. 
Ofrice  of  Federal  Assistance  Management 
eeoi  Broadway  Extension.  Oklahoma  Qty, 
Oklahoma  73116,  Tel.  (405)  843-0770 

Oregon 

Attn:  Delores  Streeter.  State  Single  Point  of 
Contact,  Intergovernmental  Relations 
Division,  State  Clearinghouse.  155  Cottage 
Street  NE..  Salem.  Oregon  973ia  Tel.  (503) 
379-1998 

Pennaylvania 

Sandra  Mine.  Project  Coordinator, 
Pennsylvania  Intetfovemmental  Coundl 
P.O.  Box  11880,  Harrisburg.  Pennsylvania 
17108.  TeL  (717)  783-3700 

Rhode  laland 

Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Admbiistratiaa.  Division  of  Planning.  266 
Melroee  Street  Providenoe,  Rhode  laland 
02907,  Tel.  (401)  277-2888.  Please  direct 
corrwpoodanoa  and  qoestions  lo:  Review 
Coordinator,  Office  of  Strategic  Planning 

South  Carolina 

Danny  L  Cromer,  Stale  Single  Point  of 
Contact  Grant  Servtcee,  Offioe  of  the 


Governor.  1206  Pendleton  Street.  Room  477, 
Columbia,  South  Carolina  28201.  Tel.  (803) 
734-0483 

South  Dakota 

Susan  Comer.  State  Qearin^ousc 
Coordinator.  Office  of  the  Governor.  600 
East  CapltoL  Pierre,  South  Dakota  57501. 
Tel.  (605)  773-3212 

Teiuteeeea 

Charles  Brown,  State  Single  Point  of  Contact 
State  Planning  Office,  500  Chariotte 
Avenue,  300  John  Sevier  Building. 
NashviUa.  Tenncaaee  37219.  TeL  (615)  741- 
1676 

Texaa 

Tom  Adams,  Office  of  Budget  and  Planning. 
Office  of  the  Governor.  P.O.  Box  12428, 
Austin.  Texas  78711,  Tel.  (512)  463-1778 

Utah 

Dale  Hatch,  Director,  Office  of  Planning  and 
Budget  sute  of  UUh.  116  SUte  Capitol 
Building.  Salt  Lake  Qty.  Utah  84114.  TeL 
(801)  538-1547 

Varoionf 

Bernard  D.  Johnson.  Assistant  Director, 
Office  of  Policy  Research  &  Coordination, 
Pavilion  Ofllca  Building.  109  State  Street 
Montpelier.  Vermont  05602.  Tel.  (802)  628- 
3326 

Waahington 

Marilyn  Dawson.  Washington 
Intergovernmental  Review  Process. 
Department  of  Community  Development 
9th  and  Columbia  Building,  Mail  Stop  GH- 
61,  Olympia,  Washington  88604-4161,  Tel. 
(206)  753-4978 

West  Virginia 

Mr.  Fred  Cutlip,  Director,  Community    . 
Development  Division,  Governor's  Office  of 
Community  and  Industrial  Development 
Building  #8,  Room  553.  Charleston,  West 
Virginia  25305.  Tel.  (304)  348-4010 

Wisconain 

James  R.  Klauser.  Secretary,  Wisconsin 
Department  of  Adrainistration.  101  South 
Webster  Street  CEF  2.  P.O.  Box  7864, 
Madison,  Wisconsin  53707-7864,  Tel.  (608) 
266-1741.  Please  direct  correspondence  and 
question  to:  William  C.  Carey.  Section 
Chief,  Federal-SUte  Relations  Office, 
Wisconsin  Department  of  Administration, 
(606)266-0367 

Wyoming 

Ann  Redman.  State  Single  Point  of  Contact 
Wyoming  State  Clearinghouse,  State 
Planning  Coordinator's  Office,  Capitol 
Building,  Cheyenna.  Wyoming  82002.  Tel. 
(307)  777-7574 

Guam 

Michael  J.  Reidy,  Director,  Bunau  of  Budget 
and  Management  Research.  Office  of  the 
Governor,  P.O.  Box  2950.  Agana.  Guam 
OOeia  TeL  (871)  472-2286 

Northan  Mariana  lahutda 

State  Single  Point  of  Omtact  Planning  and 
Budget  Office,  Office  of  (he  Governor, 
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Saipan.  CM.  Northern  Mariana  Islands 
06050 

PiiertoRico 

Patria  Custodio/Israd  Soto  Marrero. 
Chairman/Director,  Puerto  Rico  Planning 
Board.  Minillas  Government  Center,  P.O. 
Box  411ia  Sao  Juan,  Puerto  Rico  00940- 
9986,  Tel.  (809)  727-4444 

Virgin  lalandB 

Jose  L  George.  Director.  Office  of 
Management  and  Budget  Nos.  32  A  33 
Kongens  Gade,  Charlotte  Amalie.  VJ. 
00802.  TeL  (809)  774-0760 

Appendix  &— Regional  Youth  Contacts 

Region  k  Sue  Rosen.  Office  of  Human 

Devdopmeot  Services,  John  F.  Kennedy 
Federal  Building.  Room  2011.  Boeton. 
Massachusette  0220S  (CT,  MA.  ME.  NH, 
RL  VT).  (617)  665-1144 

Region  II:  Estelle  Haferling.  Office  of  Human 
Development  Services.  26  Federal  Plaza. 
Room  4149,  New  York.  NY  10278  (NJ,  NY, 
PR,  VI),  (202)  284-2974 

Region  UL  David  Lett  Office  of  Human 
Development  Servicea,  3535  Market 
Street.  Post  Office  Box  13714, 
Philadelphia.  PA  19101  (DC.  DE  MD.  PA, 
VA.  WV),  (215)  596-1224 

Region  IV:  Viola  Brown.  Office  of  Human 
Development  Services,  101  Marietta 
Tower.  Suite  903,  Atlanta,  GA  30323  (AL. 
PL.  GA.  KY.  MS.  NC.  SC.  TN).  (404)  221- 
2128 

Region  V:  WUham  Sullivan,  Office  of  Human 
Development  Services,  106  West  Adams, 
21st  Floor,  Chicago,  DL  60603  (IL,  IN,  ML 
MN,  OH.  WI).  (312)  353-4241 

Region  VI:  Ralph  Rogera,  Office  of  Human 
Development  S«vices.  120P  Main  Tower, 
20th  Floor,  Dallas.  TX  75202  (AR.  LA. 
NM.  OK.  TX),  (214)  787-8506 

Region  VDt  Steve  Nash,  Office  of  Human 
Deviriopment  Services,  Federal  Office 
Building,  Room  384, 601  East  12th  Street, 
Kansas  City,  MO  64106  (lA,  Ka  MO.  NE), 
(816)426-6401 

Region  Vm:  Bob  Rease,  Office  of  Human 
Development  Services.  Federal  Office 
Building,  1961  Stout  Street  9th  Floor, 
Denver,  CO  80204  (CO,  MT,  ND,  SO.  UT, 
WY).  (303)  844-3106 

Region  IX:  Carolyn  Mangrmn,  Office  of 

Human  Development  Services.  50  United 
Nations  Plaza.  San  Francisco,  CA  84102 
(AZ.  CA,  HL  NV,  American  Samoa. 
Guam,  Northern  Mariana  Islands. 
Marshall  Islanda,  Federated  Sates  of 
Micronesia.  Patau),  (415)  556-7460 

Region  X:  Steve  Ice.  Office  of  Human 
Development  Services.  2201  Sixth 
Avenue,  Mai)  Stop  RX  32.  Seattle.  W  A 
98121  (AK,  ID,  OR,  WA).  (206)  442-0482 

Appendix  F— Coocdfaiatad  Networiu 

Region  k  Nancy  Jackson,  Masaachusetto 
Comiaittee  for  Children  and  Youth,  14 
Beacon  Street  Suite  706.  Boston.  MA 
02108.  (617)  742-8555 

Region  U:  Margo  Hirach.  Empin  State 

Coalition.  686  Broadway.  Suite  80a  New 
York.  NY  10012.  (212)  777-8140 


Region  III:  Nancy  Johnson.  Mid-Atlantic 
Networic  of  Youth  and  Family  Services, 
Inc  1188  Prince  Andrew  Court 
PitUburgh.  PA  15237.  (412)  98e-«S62 

Region  IV:  Gail  L  Kurtz,  Sontheastem 

Network  of  Youth  and  Family  Servicea. 
337  South  Milledge  Ave..  Suite  209. 
Athens,  CA  30605,  (404)  354-4588 

Region  V:  Barbara  Rachelaan.  Midiigan 
Network  of  Runaway  and  Youth 
Services,  115  West  Allegany.  Suite  3ia 
Lansing.  MI  48033.  (517)  484-6262 

Region  Vk  Tbereaa  Andreas-Tod.  Southwest 
Network  of  Youth  Servicea,  Inc^  404 
West  40th  Street  Austin  TX  78751,  (512) 
459-1455 

Region  Vlfc  Jack  McChire,  MJJ^JC:  A 
Network  for  Runaway  and  Homeleaa 
Youth,  P.O.  Box  12181.  Parkview,  MO 
641S2,  (816)  741-8700 

Region  VOL  Linda  Wood.  Mountain  Plaina 
Youth  Networic  311  North  Waddngton, 
Bismarck,  ND  56501,  (701)  255-7229 

Region  IX:  Nancy  Sefcik,  Western  States 
Youth  Services,  221  PetaJuma  Bhrd.  So, 
Suite  B  Sacramento,  CA  94852,  (707)  763- 
2213 

Region  X:  Ginger  Baggett  Northwest  Network 
of  Runaway  and  Youth  Services,  04  Third 
Street  Ashland,  OR  97502,  (503)  482-8890 

Appendix  G— Runaway  and  Homeless 
Youdi  Basic  Center  Grantees— fiscal 
Yearisn 

Region  I 

Connecticut 

The  Youth  Shelter,  106  Prospect  Street 

Greenwich,  CT  Oessa  Shari  Shapiro,  (203) 

661^2589, 1991 
Youth  Continuum  of  TRI-4tYC  844  Grand 

Avenue,  New  Haven,  CT  06621,  Michael 

Rowe.  (203)  562-3396, 1991 
Waterbury  Youth  Service  System.  95  North 

Main  Street  Waterbury,  CT  06702,  Tom 

Donaldson,  (203)  754-2181, 1891 
Council  of  Churchea,  126  Washington 

Avenue,  Bridgeport  CT  06604,  John 

CottreU,  (203)  334-1121. 1992 
Quinebang  Valley  Youth  Services  Bureau. 

P.O.  Box  812.  North  Groavmordale.  CT 

06255.  Tracey  Graham.  (203)  923-8528, 1992 
Educational  Resources,  90  North  Main  Street 

West  Hartford,  CT  08107.  Sehna  LobeL 

(203)  621-8035. 1003 

Maine 

New  Beginnings,  VB\  Maine  Street  Lewiston, 

MB  0424a  Barbara  Kawliche.  (207)  946- 

7272. 1991 
Youth  and  Family  Services.  P,X).  Box  502, 

Skowhegan,  ME  04976,  Ronald  Herbert, 

(207)  474-8311, 1892 
Youth  Alternatives  of  S.  Maine,  175  Lancaater 

Street  Portland,  ME  04101.  Mike  Taipinian. 

(207)  874-1175, 1902 

Maaaachuaetta 

The  Bridge,  47  West  Street  Boston,  MA 

02111,  Sister  Barbara  Whelan.  (817)  423- 

9575, 1901 
Wayside  Community  Programs,  4  Thurber 

Street  Pramington,  MA  01701.  Eric  MasL 

(617)  872-5611, 1901 


Brooktine  Community  Mental  Health  Center. 

43  GaiTiaoa  Road.  Brookline.  MA  02148, 

Joan  Sokoloff,  (617)  277-«187. 1991 
Newtan-Welleaiey-Weston440ec&Mm.  1301 

Centre  Street  Newton.  MA  0216a,  Job 

Dunn.  (617)  244-4802, 1802 
Maradion  of  Rhode  laland,  1303  Waahington 

Street  Walpole,  MA  02081.  Roy  Rosa,  (508) 

668-3631,1992 
Project  RAP,  202  Rantod  Street  Beverly,  MA 

01915,  Nancy  Pla.  (508)  021-1202, 1983 
Franklin/Hampshire  Mental  Keahh  Center, 

17  New  South  Street  Northampton.  MA 

01080.  Deborah  Ekstrora,  (617)  732-3121. 

1993 
The  Key  Program.  484  West  Street  Pittsfield, 

MA  01201.  Randy  Brewer,  (413)  442-1603. 

1993 
YWCA  of  Western  Massachusetts.  120  Maple 

Street  Hampden.  MA  O1108.  Mary  Reardon 

Johnson,  (413)  732-3121, 1969 

New  Hampshire 

Child  and  Family  Servicea,  00  Hanover 

Street  Manchaater,  NH  03101.  Reed  Carver, 

(603)  666-192a  1992 
CoDunnnity  Youth  Advocatea.  36  Tremont 

Square,  Qaremont  NH  03743.  HoUy 

Johnson,  (603)  543-0427, 1983 

RhodeUland 

Stopover  Shelters,  3380  East  Main  Road. 
Portamoutfa.  RI 02871,  Peter  ManhalL  (401) 
683-18211901 

VemuuU 

Waahington  County  Youth  Service  Bureau, 

P.O.  Box  627,  Montpelier,  VT  06801.  Tom 

Howard,  (802)  229-0151, 1982 

Region  n 

New  Jersey 

Together,  7  State  Street  Glaasboro,  N)  08028, 

Susan  Sasser,  (600)  881-610a  1001 
Tri-County  Youth  Servicea,  435  Main  Street 

Peterson,  N)  07501,  Gail  Manning.  (201) 

881-028ai991 
Youth  Coordinating  CoundL  308  Brooklina 

Avenue.  Cbeny  HilL  14}  08002.  Eleanor 

Slo&nan.  (60O)  667-6525. 1901 
Sooierset  Youth  Shelter,  49  Brahma  Avenue, 

Bridgewater,  NJ  06807,  Jefb«y  Petxko,  (201) 

520-8805.1991 
Ocean's  Harbor  House.  2446  Windsar 

Avenue.  Toms  River.  NJ  08754.  Albert 

Borris,  (201)  929-0860, 1901 
Anchor  House,  482  Centre  Street  Trenton,  NJ 

08611,  Judith  Donohoe,  (600)  398-6329. 1082 
Crossroads.  P.O.  Box  321.  Lomberton.  NJ 

08048.  Mary  Lou  Bendit  (800)  281-6400L 

1992 
Group  Homes  of  Camden  County.  35  S.  29th 

Str«et  Camden.  NJ  08105,  Sandra 

Mengestu.  (809)  541-0283. 1002 
Atlantic  County  Department  of  Social 

Servicea.  101  So.  Shore  Road.  Northficld.  N| 

08225,  Holly  Azchowski.  (600)  646-7700. 

1993 

New  York 

Dutchess  County.  22  Market  Street. 
Poughkaqnie,  NY  12001,  Folomi  Gray,  tiri4) 
431-2021.1801 
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Cmtar  far  Youth  SwvloM,  m  AtexandOT 
StrMt  RoehMtw.  NY  14107,  RofMPibu. 

(7ie)47s.a«aiiMi 

8od«ty  far  Smubm's  Chfldran,  10  Bay  StTMt 

SUtan  hknd,  NY  10801.  Ann  Dtlnhudt. 

r718)447-774aia01 
Hiilolda  Chlkbwi'i  Cwtar.  1183  Moorot 

Avnua.  RoohMtar.  NY  140aa  Many  Lang. 

(718)  47S-«18a  1801 
Prelect  Saia.  B  Catharina  Straat  Schanactady. 

NY  12307,  Rav.  PhlUlp  Grigaby.  (818)  374- 

1083.1801 
PreM  Equinox.  214  Laik  Straat  Albany.  NY 

122ia  Donna  Mdntoah.  (818)  405-0824. 

1802 
QMBpaaa  Houaa.  370  Unwood  Avanua. 

Bufiala  NY  14200,  |anaQ  WUaon.  (710)  880- 

1381.1802 
Town  ol  Huntfaifton  Youth  Buraau.  100  Main 

SliMt.  Hunlli^toa.  NY  11743.  Paul  Lowary, 

(810)  381-OOOt  1802 
YWCA  of  Btnghamton/BroooM  County.  80 

Hawlay  Straai  Bioshamton.  NY  13001. 

Pmny  Smith.  (007)  772-034a  1002 
Covanant  Houaa  (Undar  21).  400  Waat  41at 

Straat  Naw  York.  NY  10030.  BUanor  ftMar. 

(2U)  354-4323. 1002 
Flowart  With  Cara.  23-30  Astoria  Boulavard. 

Aatoria.  NY  11102,  Rav.  lamaa  Harvay, 

(no)  72o-o7oa  1002 

Family  of  Woodatock.  U J>.0.  Box  3810, 
Kinfiton.  NY  12401,  Joan  Mayar.  (014)  07O- 
024a  1002 

Naaaaa  County  Youth  Board.  1  Watt  Straat 
KUnaola.  NY  11801.  Ann  Irvia  (SIO)  838- 

Tha  IdyUle  Foundation,  Town  and  Country 

Plata.  Cannovia.  NY  13035-0455,  Brian 

Buma.  (318)  055-2704. 1802 
Family  and  Community  Sarvicaa.  41  Waat 

Main  Straat  CobiaakilL  NY  12043,  Maria 

Prachar.  (518)  234-4501. 1903 
Oneida  County  Community  Action  Afancy. 

303  Waat  Ubarty  Straat  Roma.  NY  13440, 

Trwra  Wood.  (315)  330-<O4a  1903 
Cortland  County  Coeamunlty  Action  Program. 

23  Main  Straat  Cortland.  NY  13045.  Sara 

PInaa.  (007)  753-0781, 1003 
Plua  Xn  Youth  and  Family  Sarvicaa.  330 

Bailvala  Lakas  Road.  Warwick.  NY  lOOOa 

Bra.  Robert  Fontahie.  (014)  400-0121. 1903 
Proneia.  Inc.  1770  day  Avenue.  Broox.  NY 

10487.  Felix  Valaxquai.  (212)  9ei-40Oa  1003 
The  Salvation  Annjr.  740  S.  Wairan  Street 

Syracuaa.  NY  13208.  Roberta  Schofiald. 

(315)  470-1323. 1903 
Weatcheetar  County  Youth  Bureau.  55  Church 

Street  White  Plaina.  NY  10801.  Tonl 

CoUarini  (014)  205-2745. 1903 

PoutoRJco 

B  Pueblo  del  Nino.  P-O.  Box  780,  Rio  Cranda, 

PK  00708.  Elba  Naxaria  (800)  087-222S. 

1001 
The  Sahratioa  Army.  1327  Amarico  Miranda 

Avenue.  Capaira  Terrace.  PR  00019, 

Maiforie  Yambo.  (800)  781-0003, 1901 
Diapenaarlo  San  Antonio.  Box  213,  Playa 

Station.  Pooca,  PR  0D734,  SUter  RodU 

Bauia.  (800)  043-lOia  1903 
Offloa  of  Human  Davekipmant  King's  Court 

and  Loin  Street  Santuroe.  PR  00014,  laeus 

lod  Perei.  (800)  720-7474. 1003 
Municipality  of  Aquadilla.  P.O.  Box  520- 

Vlctoria  SUtioa  Aquadilla.  PR  00000, 

Ramon  Calaro,  (800)  801-3008, 1003 


Virgin  Mandt 

Department  of  Human  Sarvicaa.  Baibel  Plaxa 
South,  Charlotte  Amalia.  VI 00801. 
Catherine  HUls.  (800)  774^t909. 1901 

BaglaBni 

Delawan 

Aid  in  Dover,  32  Lookerman  Square,  Dover. 

DB 10001,  Beveriy  Williama,  (302)  734-70ia 

1901 
Child,  bac  11th  and  Washington  Streeta, 

Wibnington.  DB  19001.  Joseph  Dell'Ollo, 

(302)  865-3311, 1002 

Diatrict  of  Columbia 

Sasha  Bmoa  Youthwork.  1022  Maryland 

Avenue  NB.,  Waahington.  DC  20002. 

Deborah  Shore.  (202)  078-034a  1901 
Amaricen  Youth  Work  Canter.  1781 N  Street 

NW..  Washlngtoa  DC  20080,  BUI  Treanor, 

(202)  788-0704. 1902 

Maryland 

Southern  Area  Youth  Sarvloee,  P.O.  Box 

44400,  Friendly.  MD  20744,  Thomas 

Merrick.  (301)  292-3825, 1001 
Youth  Resources  Center,  7300  New 

Hampahire  Avenue.  Takoou  Park.  MD 

20012.  Ellen  Freeman.  (301)  770-1257, 1901 
Fellowship  of  LighU,  Inc.,  1300  North  Calvert 

Street  Beltimore.  MD  21202.  Roaa  Pologe, 

(301)  837-8155 
Boys  a  Girls  Home  of  Montgomery  County. 

0001  CoIesviUe  Road,  Silver  Spring  MD, 

Quanah  Parker.  (301)  50O-O444, 1001 
St  Mary's  County  Board  of  County 

Commissioners,  P.O.  Box  053. 

Leonardtown.  MD  20e5a  Cari  Loffler,  (301) 

475-4404,1903 

Peiuuylvania 

Centre  County  Youth  Service.  206  East 

Beever  Avenue,  State  Colk^,  PA  10801, 

Norma  Keller.  (814)  237-6731, 1901 
Valley  Youth  House  Committee.  530  Eighth 

Avenue,  Bethlehem,  PA  18010.  David 

GilgotE,  (215)  oei-120a  1901 
Whale's  Tale.  250  Shady  Avenue,  Pittsburgh. 

PA  15200,  Christopher  Smith.  (412)  021- 

0407,1901 
Voyage  House.  1431  Lombard  Street 

PhUadalphia.  PA  10140.  F^ands  Stoffa. 

(215)  545-29ia  1902 
Catholic  Charities.  P.O.  Box  3581.  Harrisbuig. 

PA.  Very  Rev.  Francis  Kumontls.  (717)  062- 

3034.1902 
Catholic  Social  Servicea.  33  E.  Northhampton. 

WUkae-Barrs.  PA  18702.  Thomas  Cherry, 

(717)824-6700,1902 
Three  Rivers  Youth.  2030  Termoo  Avenue, 

Pittsburgh.  PA  15212.  Ruth  Richardsoa 

(412)  700-2215. 1902 
Altaraatlvae  Corporation.  300  King  Street 

Pottstown.  PA  19401  Ronald  Harris.  (215) 

327-1001. 1902 
Youth  in  Action.  7th  and  Morton  Avenue. 

Chester.  PA  19013,  Tommie  Lee  Jooes.  (215) 

874-1407. 1903 
CouncU  of  Three  Rivers  Indian  Center.  200 

Chariaa  Street  Pittsburgh.  PA  15230,  Mmi 

Wagner,  (412)  782-1457. 1903 
Youth  Services  of  Bucks  County,  110-120  S. 

Bellevue  Avenue,  PenndeL  PA  10047,  Roger 

Dewson.  (215)  752-708a  1903 


Virginia 

Alexandria  Commutaity  Y.  418  South 

Washington  Street  Alexandria.  VA  22314. 

Diana  Halbrook.  (703)  540-1111. 1901 
Altamatlva  House.  P.a  Box  037,  McLaao. 

VA.  Jim  Warwick.  (703)  38O-O80a  1001 
Family  a  Children's  Services,  1510  WiUow 

La%n)  Drive,  Richmond,  VA  2323a  Richard 

Lung.  (004)  202-4256, 1802 
Volunteer  Emergency  Foster  Care.  2317 

Westwood  Avenue,  Suite  lOa  Richmond. 

VA  2323a  WilUam  Christian.  (804)  353- 

4OOai902 
City  of  Roanoke,  830  Campbell  Avenue, 

Roanoke,  VA  240ia  A.  Krochalis,  (703) 

OOl-277ai902 
Mother  Seton  Houaa.  Inc  042  North 

Lynnhavan  Road.  Virginia  Beech.  VA 

23462,  Susan  Jonas.  (804)  400-4073, 1003 
Central  Virginia  Child  Development 

Association.  P.O.  Box  424. 010  E.  High. 

Charlottesville,  VA  22002.  Betty  Ann 

Hopke,  (804)  077-42ea  1003 

Wnt  Virginia 

Deymark,  1583  Lee  Street  East  Charieston. 

WV  25311.  Amy  Buckingham.  (304)  344- 

3527.1902 
Southwestern  Community  Council  540  Fifth 

Street  Huntington.  WV  26701.  Joan  Roes. 

(304)  526-6151, 1002 

RegkwIV 

Alabama 

Shelby  Youth  Services,  P.O.  Box  1201,  ■ 

Alabaster,  AL  35007,  Lindsay  Allison.  (205) 

003-0301.1901 
American  Red  Cross.  406  South  First  Street 

Gadsden.  AL  3500t  Windell  JoUey.  (205) 

547-OB06. 1902 
Mobile  Mental  Health  Center.  2400  Gordon 

Smith  Drive.  Mobile.  AL  36017.  T.  Edmund 

Lakeman.  (206)  473-4423. 1902 
Group  Homes  for  Children.  080  South 

Lawrence.  Mratgomery.  AL  36104.  George 

Holy.  (206)  834-5812. 1993 

Florida 

Comer  Drugstore.  1300  Northwest  0th  Street 

Gainesville,  PL  32801,  Karen  Crapa  (904) 

377-2070,1901 
Someplace  Else,  1315  Linda  Aim  Drive, 

Tallahassee,  FL  32301.  Diane  Alexander, 

(904)  877-7003, 1901 
Switchboard  of  Miami.  36  SW.  8th  Street 

Miami.  FL  3313a  Shiriey  Area  (306)  358- 

104a 1001 
Miami  Bridge.  1140  NW.  Uth  Street  Miami, 

FL  3313a  Alice  Devis,  (306)  324-0053. 1001 
Anchorage  Children's  Home.  707  North  Cove 

Bouleverd.  Panama  Qty.  FL  32401.  Barbara 

aoud.  (904)  7073-7102, 1001 
Orange  County  Board  of  Commissioners,  1710 

East  Midiigan  Avenue,  Orlando,  FL  3280a 

Larry  Jones.  (306)  420-a62a  1901 
Altemative  Human  Services,  P.O.  Box  13007. 

St  Pstersburg.  FL  33733.  Roy  Miller.  (813) 

520-1123. 1902 
Youdi  Crisis  Center.  P.a  Box  10607. 

Jacksonville.  FL  3224a  Tom  PaUnla.  (004) 

726-0002.1902 
Youth  and  Family  Alternatives.  P.O.  Box 

1073.  New  Port  Richey.  FL  34291.  Richard 

Heea.  (813)  042-008a  1002 
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Floridn  Keys  ChiMren's  Shelter.  73  High  Point 

Road,  Plantation  K«y.  FL  33070.  E.  Brirker. 

(30*;)  852-4246,  1992 
Youth  Services  Center.  P.O.  Box  625,  Merritt 

Island,  FL  32952,  Roger  McDonald.  (306) 

452-0801, 1993 
Youth  Shelter  of  Southwest  Florida,  2240 

Broadway,  Ft.  Myers.  FL  33901.  Vernon 

Ungford  (813)  337-1313. 1993 
Lutheran  Ministries  of  Florida,  1576  .\irport 

Boulevard,  Pensacola,  FL  32504.  W.  David 

Braughton.  (613)  287-2373. 1993 

Ceorgio 

The  Bridge,  75  Peachtree  Place  NW..  Atlanta. 

CA  303C9.  Ann  Starr.  (404)  881-6344. 1992 
The  Marshlands  Foundation,  11  West  Perk 

Avenue,  Savannah.  GA  30401,  Pat  Peshoff. 

(404)  234-4048,  1992 
Athens  Regional  Attention  Home.  490  Pulaski 

Street,  Athens.  GA  30601.  Martha 

Mendenhall.  (404)  540-5893. 1992 
The  Alcove,  507  East  Church  Street,  Monroe. 

GA  306.55,  Gail  Bayes.  (404J  207-4571. 1993 
Tri-Couiity  Protective  Agency,  P.O.  Box  1937, 

Hinesville.  CA  31313,  Bryant  Bradley,  (912) 

360-3344. 1993 

Kentucliy 

Lexington-Fayette  County  Government,  536 

West  Third  Street.  Lexington,  KY  4050a 

Kathy  Noel,  (606)  254-2501, 1991 
YMCA  of  Greater  Louisville,  1410  South  First 

Streul.  Louisville.  KY  40208.  FJizabeth 

Triplet!.  (S02)  e37-648a  1991 
Drighlon  Center,  P.O.  Box  325,  Newport  KY 

41072.  Kim  Brooks,  (606)  581-1111, 1992 

Mississippi 

Catholic  Charities,  P.O.  Box  224a  Jackson, 

MS  39205,  Gayle  Watts,  (601)  35&-863a 

1993 
Mississippi  Children's  Home,  1801  N.  West 

Street  Jackson,  MS  3920&,  Christopher 

Cberaey,  (701)  255-722%  1993 
lackson  County  Civic  Action  Community, 

5343  (efferson.  Moss  Point  MS  39563,  Billy 

Knight  (601)  769-3292. 1993 

Nortit  Carolina 

Haven  House.  401  E.  Whitaker  Mill  Road, 

Raleigh,  NC  27606.  Michael  Rieder.  (919) 

7S5-e36ai901 
Catholic  Social  Services,  10  Cascade  Avenue, 

Winston  Salem.  NC  27101.  Rosemary 

Martin.  (919)  727-0705. 1991 
The  Relatives,  1000  East  Boulevard. 

Char'otte.  NC  28203.  Jo  Ann  Greyer.  (704) 

377-06a  1992 
Mountain  Youth  Ri^wurces.  P.O.  Box  2847, 

CuUowhee,  NC  28723,  Elizabeth  Chambers, 

(704}  S86-«05a  1092 
Tuscarora  Tribe,  P.O.  Box  1455.  Pembroke. 

NC  28372.  Chief  Young  Bear,  (919)  521- 

8682,1992 
Cape  Fear  Substance  Abuse/Crisis  Line,  801 

Princess  Street.  Wihnington,  NC  28401, 

Carlene  Jackson.  (919)  343-0145, 1993 
Youth  Care.  211  S.  Edgeworth  Street 

Greensboro.  NC  27401,  Charles  Hodicme, 

(919)  378-eioa  1993 
Lee  County  Youth  Services,  P.O.  Box  196a 

Sa  nf  ord,  NC  2733a  Gordon  Wicker.  (919) 

774-8404,1993 


South  Carolina 

Department  of  Youth  Services  (Oossroads), 

1122  Lady  Street  Columbia,  SC  29202, 

Trudi  Trotti,  (803)  751WJ282. 1993 
Department  of  Youth  Services  (Hope  House), 

1122  Lady  Street  Columbia,  SC  29202, 

Trudi  Trotti,  (803)  750-0282, 1993 
Department  of  Youth  Services  (Greenhouse), 

1122  Lady  Street  Columbia.  SC  29202, 

Trudi  Trotti.  (803)  758-0262, 1993 

Tennessee 

Oasis  Center.  P.O.  Box  120655.  Nashville,  TN 

37212.  Mary  Jane  Dewey,  (615)  329-803a 

1992 
Child  and  Family  Services,  114  Dameron 

Avenue.  Ki^oxvUle.  TN  37197,  Larry  Feezel, 

(615)  524-2689. 1993 
Hamilton  County  Government  317  Oak 

Street  Chattanooga,  TN  37403,  }adi  Byrd, 

(615)  757-2692. 1993 
The  Family  Link.  1207  Peabody,  Memphis,  TN 

38174,  William  Myers,  (901)  725-6911. 1993 

F.e^onV 

Illinois 

Aunt  Martha's.  224  Blackhawk.  Park  Forest 

IL  80486.  Steven  McCabe.  (312)  747-2701. 

1991 
Children's  Home  and  Aid  Society,  1819  South 

Neil,  Champaign,  IL  6182a  Sharon  Pierce. 

(217)  359-8815, 1991 
Teen  Living  Programs,  3179  N.  Broadway. 

Chicago.  IL  80657,  Patricia  Berg,  (312)  88*- 

0025.1991 
LaSalle  County  Youth  Service  Bureau,  827 

Columbus  Street  Ottowa,  IL  61350,  Dave 

McClure,  (815)  433-3953, 1991 
Travelers  and  Immigrants  Aid,  327  S.  LaSalle, 

Chicago,  IL  60604,  Laura  Friedman.  (312) 

435-4500. 1991 
McHenry  County  Youth  Service.  101  South 

Jefferson  Street  Woodstock.  IL  e009a 

Susan  Krause.  (815)  338-736a  1992 
Hoyleton  Youth  and  Family  Services,  38 

Loisel  Village,  East  St.  Louis.  IL  62203, 

Conrad  Steinhof,  (618)  398-0000. 1992 
Central  Illinois  Youth  Service  Bureau.  832 

South  Fourth  Street  Springfield.  IL  62703, 
.  Kaywin  Davis,  (217)  753-8300, 1992 
Youth  Attention  Center.  P.O.  Box  eoa 

Jacksonville,  IL  62851,  Jerome  Noble,  (217) 

24S-8O0O.  1992 
Mental  Health  Services,  902  West  Main 

Street,  West  Frankfort.  IL  62896,  William 

Young,  (618)  937-8483. 1992 
Northside  Ecumenical  Night  Ministry.  835 

West  Addison.  Chicago,  IL  60613.  Thomas 

Bchrens,  (312)  e36-336a  1992 
Omni  Youdi  Services.  222  East  Dundee  Road. 

Wheeling.  IL  OOOOO.  Dennis  Depcik.  (312) 

541-OlOe,  1992 
Youth  Services  Network.  P.O.  Box  02. 

Rockford.  IL  61105,  Arlene  Jackson.  (815) 

877-1312. 1992 
Naperville  Community  Outreach,  113  E.  Van 

Buren.  Naperville.  IL  60540,  John  Prior,  (312) 

961-2992. 1993 

Indiana 

Crisis  Center,  Inc.,  215  N.  Grand  Boulevard. 

Gary,  IN  48403,  Shiriey  Caylor,  (219)  980- 

4207,1991 
Monroe  County  Youth  Service  Bureau,  1310 

East  Atwater  Avenue.  Bloomington,  IN 


47401.  Roberta  Wysong.  (812)  333-350a 

1991 
Indiana  Juvenile  Justice  Task  Force,  3050 

North  Meridian.  Indianapolis,  IN  4C2(i8. 

James  Miller.  (317)  926-610a  1002 
Children's  Bureau  of  Indianapolis,  615  N. 

Alabama  Street,  Indianapohs,  IN  46204, 

Kenneth  Pfcelps,  (317)  834-6481, 1992 
Youth  Service  Bureau,  222  Lincolnway  West, 

South  Bend,  IN  4862a  Bonnie  Strycker, 

(219)  284-9231, 1993 
Park  Center,  909  E.  State  Boulevard.  Fort 

Wayne,  IN  46605,  John  Gamer.  (219)  424- 

7478, 1993 
Stopover,  445  N.  Penn  Street  Indianapolis,  IN 

46204,  Carol  D'Amora,  (317)  635-S301. 1993 
Clark  County  Youth  Shelter,  118  East 

Chestnut  Street,  Jeffersonville.  IN  471 3a 

Sherry  Zachariah,  (812)  284-5229, 1393 

A4ichigan 

The  Sanctuary,  1232  South  Washington, 

Royal  Oak.  Ml  48067,  Men  Pohutsky,  (313) 

547-2260, 1991 
Gateway  Community  Services,  Equal  Ground, 

910  Abbott  Road,  Suite  IH),  East  Lansing, 

MI  48823.  Robert  Sheehan,  (517)  351^0Qa 

1091 
Comprehensive  Youth  Services  (Macomb). 

Two  Crocker  Boulevard.  Mt.  Clemens.  Ml 

48043.  Joanne  Schietaert  (313)  463-707% 

1992 
Link  Crisis  Intervention  Center.  2002  South 

State  Street  St.  Joseph.  Ml  49005.  Polly 

Learned.  (616)  083-6351, 1992 
Bethany  Christian  Services.  6895  West  48th. 

Fremont  MI  49412.  Dale  Painter.  (61  b)  924- 

339a 1992 
Youth  Living  Centers,  715  S.  Inkster.  Inkster, 

MI  48141.  Barry  Manning.  (313)  536-5005. 

1992 
Listening  Ear  Crisis  Center.  107  E  Illinois 

Avenue.  Mt  Pleasant  MI  4885a  Don 

Schuster.  (517)  772-2919. 1992 
Comprehensive  Youth  Services  (Harbor). 

Two  Crocker  Boulevard.  Mt.  Clemens,  MI 

48043.  Joanne  Schietaert.  (313)  463-707% 

1993 
Catholic  Family  Services,  1819  Gull  Road. 

Kalamazoa  MI  49001.  John  Hemmer.  (616) 

381-0800. 1993 
Cory  Place.  812  N.  Jefferson.  Bay  Qty.  Ml 

4870a  Mary  Jo  Tompkins.  (517)  805-5563, 

1903 
Saginaw  County  Youth  Council,  1110 

Howard.  Segiinaw.  ML  Ron  Spess.  (517) 

752-6175. 1903 
Northeast  Michigan  Community  Service 
.  Agency.  2373  Gordon  Road.  Alpena.  Ml 

49707.  John  Swiae.  (517)  356-3474, 1993 
League  of  Catholic  Women  (Off  The  Streeto), 

120  Parsons  Street  Detroit  MI  48201.  David 

Suttner.  (313)  631-1000, 1993 
Advisory  Centers  (The  Bridge).  1115  Ball 

Avenue.  NE..  Grand  Rapids.  MI  49505, 

Douglas  Ellis.  (S16)  450-7434, 1983 
Ozone  House.  606  N.  Main  Street.  Ann  Arbor. 

MI  48104.  Use  Wolf,  (313)  662-2285. 1993 
Every  Woman's  Place,  1706  Peck  Street 

Muskegon,  MI  48442.  Judith  Hayner,  (616) 

728-4493. 1993 

Minnesota 

The  Bridge.  2200  Emerson  Avenue  South, 
Minneapolis,  MN  55405.  Thomas  Sawyer, 
(612)  377-880a  1992 
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St  Paul  Youth  Sorviot  Buraau,  1819  Dayton 

AvwMM.  8t  Paul.  MN  88101  RaaoBe 

Buckoiaii-EUU.  (0121  XU-Tin,  1982 
Bv«iip«an  Houaa.  9(21  Minnaaola  Avaniie. 

BamidiL  MN  aeaoi,  Julia  POrteaaa.  (218) 

781-433X1988 
Rad  Scbcai  Houaa.  1088  Portland  Aveaua.  St 

Paul  MN  88101  )ohn  Whitadoud.  (8U) 

227-41811983 
Lutharaa  Social  Sarvioea.  800  Ordaan 

BuUdins.  Duluth.  MN  SS802.  John  Moline. 

(218)  628-2728, 1983 

Ohio 

Naw  UCb  Youth  Sarvlcaa.  8128  Madlsoo  Road. 
Qadnnati.  OH  48227.  Dabbia  Uttar.  (813) 

8ei-oioai9ei 

Vtm  Madical  Clinic  12201  Buclid  Avanua. 

Oavalaod.  OH  44108.  Rabacca  Devananzio, 

(218)  421-20Qa  1981 
Qennoot  County  Conununity  Servlcea.  2291 

Banar  Road.  Batavia.  OH  45103,  Martha 

Uodcrooffer.  (513)  732-7182. 1981 
Connaotii^  Point  3301  CoUingwood 

Boulavard.  Tolada  OH  436ia  Carole 

Sanith.  (419)  243-8328, 1981 
Daybraak.  819  Wayna  Avanua.  Dayton.  OH 

454ia  David  Nehring.  (513)  4ei-100a  1981 
Hucklebeny  House.  1421  Hamlet  Street. 

Columbua.  OH  43201.  Dovglaa  McCoaid. 

(814)  284-8087. 1982 
Safe  Landing  Youth  Shelter.  880  B.  Market 

Street  Akron.  OH  44303.  David  Fair.  (216) 

S76-420ai992 
ChiMren'i  and  Family  Sarvica,  21  Indiana 

Avenue.  Youngstown.  OH  44505.  Gerald 

Janoaik.  (216)  782-5881 1993 
Council  on  Rural  Service  Programs.  118  E. 

Third  Street  GreenviUa,  OH  45331.  Shirley 

Haduway.  (513)  548-8002. 1983 
Canter  for  Children  and  Youth  Services, 

4Z707  North  Ridge  Road.  Elyria.  OH  44038. 

John  OUerton.  (216)  324-6113, 1983 

Wisconsin 

Walker's  Point  Youth  Center.  732  S.  21st 
-Street  Milwaukee,  WI 53201  Andre  Olton, 

(414)  647-820a  1901 
Innovative  Youth  Services.  1038  Washington 

Avenue.  Racine.  WI  53403.  Jane  Karas. 

(414)  637-0557. 1991 
Wiacoosiir  Association  for  Runaway 

Sarvicas,  2318  E.  Dayton  Street  Madison. 

WI  53701  PaMda  Balka,  (808)  241-264a 

1981 
Briarpatch.  512  E.  Waahington  Avenue. 

Madison.  WI  53703.  Steve  Sperling.  (808) 

251-1128, 1982 
Counseling  Center  of  Milwaukee.  2038  N. 

Bartlatt  Milwaukee.  WI  53202.  David 

Cobb.  (414)  271-2586. 1982 

BagiaaVI 

Arkansas 

Stepping  Stone.  Inc,  8601  W.  I2th  Street 

Uttle  Rock.  AR  72201  Judy  Kane.  (501)  562- 

1808.1981 
Cooaolidated  Youth  Services,  4220  Stadium 

Boulevard.  Jonesboro.  AR  72401.  Bonnie 

Stevens.  (501)  972-iua  1991 
Youth  Biidge.  P.O.  Bo^  888,  Payettevilla.  AR 

72702.  Michael  Lea.  (501)  632-tei&  1982 
Comprehensive  Juvenile  Services.  1606  South 

J.  Fort  Smith.  AR  72801.  Jerry  Ro'«rtsoa. 

(501)  785-4031. 1992 


Louisiana 

Safely  Nat  Inc.  P.O.  Box  72.  Baton  Rouge.  LA 

70821,  Ul  Veal,  (504)  383-7288, 1991 
Community  Recreational  Home.  7987  Bayou 

Rapids  Road.  Alexandria,  LA  71306.  Robert 

HHia.  (318)  473Ml63a  1992 
Tangipahoa  Youth  Service  Bureau.  1828  River 

Road.  Hammond.  LA  70401.  Jeanne 

Voorhaea.  (504)  345-1171, 1993 
Education  Treatment  Council.  146  Hodges 

Street  Lake  Charles.  LA  70601,  Giles 

Gilliam.  (318)  433-1062. 1993 

New  Mexico 

Youth  Shelters  and  Family  Services,  P.O.  Box 

6135,  Santa  Pe.  NM  87504,  Betty  Rangel, 

(505)  473-0204. 1991 
New  Day.  1817  Sigma  Chi  N.E..  Albuquerque. 

NM  87100,  Jefr  Burrows,  (505)  247-0559, 

1982 
Youth  Development  1710  Centra  Familiar 

SW.,  Albuquerque,  NM  87105,  Augustine  C. 

Baca,  (506)  873-1604. 1993 

OkJahoma 

Cherokee  Nation  Youth  Shelter,  P.O.  Box  948, 

Tahlequah.  OK.  Gwen  Grayson.  (918)  456- 

0671,1982 
Northern  Oklahoma  Youth  Services  Center. 

415  W.  Grand.  Ponca  City.  OK  74601. 

Richard  Mauldin.  (405)  762-6341. 1992 
Youth  Services  of  Tulsa  County.  1415  E.  8th 

Street  Tulsa.  OK  74120,  Janis  Walker,  (918) 

582-0061.1982 
Youth  and  Family  Services  of  Canadian 

County.  2404  Sunset  Drive.  El  Reno.  OK 

73036,  Warren  Wells,  (405)  262-6555, 1992 
Northwest  Family  Services.  326  7th  Street 

AJva.  OK  73717,  John  Jones.  (406)  327-2900, 

1992 
Youth  Services  for  Stephens  County.  P.O.  Box 

1603,  Duncan.  OK  73631  John  Herdt  (406) 

2S5-880ai9e2 
Youth  and  Family  Services  of  North 

Oklahoma,  2925  North  Midway.  Enid,  OK 

73701.  Daria  Fore,  (405)  233-7220. 1982 
Payne  County  Youth  Services.  2224  W.  12th. 

Stillwater.  OK  74076,  Jim  Lunsford.  (405) 

377-338ai992 
Youth  Services  for  Oklahoma  County,  2915  N. 

Lincoln.  Oklahoma  City,  OK  73105,  Sharon 

Wiggins,  (405)  235-7537, 1993 
Marie  Detty  Youth  and  Family  Service 

Center.  811  South  17th  Street  Lawton,  OK 

73501.  Paul  Smith.  (405)  24e-64Sa  1983 

Texas 

Middle  Earth  Unlimited. 

3708-B  South  Second  Street  Austia  TX 

78704,  Mitch  Weynand,  (512)  482-8322. 1991 
Lovers  Lane.  9200  Inwood  Road,  Dallas.  TX 

7522a  Charles  Green.  (214)  881-4721. 1991 
Sand  DoUar.  103  West  Park  Lane.  Pasadena, 

TX  77508,  John  MiUer.  (713)  473-8135, 1901 
Sabine  Valley  MHMR  Center.  P.O.  Box  680a 

Longview,  TX  7560a  Ron  Cookston.  (214) 

297-2191, 1901 
CathoUc  Family  Servicea,  P.O.  Box  15127. 

Amarillo,  TX  79105,  Jamas  Rogers.  (800) 

378-4871. 1981 
CarroUton  Youth  Advocacy  Council  3945 

North  Joaey  Lane,  CarroUtoa  TX  75007,  Bill 

Sigsbea.  (817)  273-2081 1981 
Collin  Intervention  to  Youth.  1111  Avenue  H. 

Plana  TX  75071  Kay  Goodmaa  (214)  881- 

80iai981 


The  Bridge  Association.  115  West  Broadway, 

Fort  Worth,  TX  78101  Jan  VUes,  (817)  877- 

1121. 1981 
East  Texas  Open  Door,  414  West  Burieson 

Street  Marshall.  TX  7567a  William  Power. 

(214)  938-1211. 1901 
Coma!  County  Juvenile  Resident  1414  W.  San 

Antonio  Street  New  Braunfels,  TX  7813a 

Nancy  Nay,  (812)  629-4329, 1902 
Houston  Metropolitan  Ministeries,  2001 

Huldy,  Houston.  TX  77006,  Theodore 

Shorten.  (713)  527-8218, 1992 
The  Bridge  Association  (Spruce).  115  West 

Broadway.  Fort  Worth,  TX  78104.  Gary 

Metcalf.  (817)  92fr-0184, 1992 
Youth  Alternatives  (The  Bridge).  3103  West 

Avenue.  San  Antonio.  TX  78213,  Roy  Maas. 

(512)  340-8077. 1992 
Youth  Alternatives  (Stepping  Stone),  3103 

West  Avenue,  San  Antonio,  TX  78213,  Roy 

Maas,  (512)  340-6077, 1992 
Tropical  Texas  Center.  P.O.  Drawer  1106, 

Edinburg.  TX  7854a  Polly  Adams.  (512) 

383-0121. 1992 
Depelchin  Children's  Center,  100  Sandman, 

Houston,  TX  77007.  Uoyd  Lenarx.  (7131 

8ei-613ai962 
Greater  San  Marcos  Youth  Shelter,  P.O.  Box 

1455.  San  Marcos.  TX  78667,  Jim  Grouchy. 

(512)  754-0600, 1992 
EI  Paso  Center  for  Children,  3700  Altura,  EI 

Paso.  TX  7993a  Sandy  Rioux,  (915)  565- 

8361.1993 
YMCA  of  Dallas,  601  N.  Akard  Street  Dallas. 

TX  75201,  Kathy  Hamilton.  (214)  054-0655, 

1993 
Central  Texas  Youth  Services  Bureau.  703 

Parmer  Street  Killeen.  TX  75640,  Robert 

ButU,  (817)  634-2085. 1993 
The  Children's  Center.  2127  Avenue  M. 

Galveston.  TX,  Donald  Loving.  (409)  765- 

5212.1993 
Harris  County  Children's  Protective  Services 

(Chimney  Rock  Center),  6425  Chimney 

Rock,  Houston.  TX  77081.  Ann  Hibbert. 

(713)  528-6701. 1993 
Montgomery  County  Youth  Services.  P.O.  Box 

1316.  Conroe,  TX  77305.  Gretchen  Faulkner. 

(409)  756-8682. 1993 
Harris  County  Children's  Protective  Services 

(Community  Youth  Services).  6425  Chimney 

Rock,  Houston.  TX  77081.  Ann  Hibbert, 

(713)  528-5701, 1983 

RagiooVII 

Iowa 

Christian  Home  Association,  North  6th  and 

Avenue  E,  Council  Bluffs,  lA  51502. 

Andrew  Ross,  (712)  325-19ia  1991 
Youth  and  Shelter  Services,  217  Eighth  Street 

Ames,  L\  500ia  George  Belitsos,  (515)  233- 

3141. 1992 
United  Action  for  Youth.  311  N.  Unn  Street 

Iowa  Qty,  lA  S224a  Jim  Swaim.  (319)  338- 

7518,1983 
Foundation  0. 1251  Third  Avenue,  SE,  Cedar 

Rapids,  lA  52403.  Steve  Meyer,  (319)  362- 

2176,1992 
Valley  Shelter  Homes,  942  Marquette  Street 

Davenport  lA  52801  John  McBrida.  (319) 

32»-80e4. 1981 
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Kanaat 

Wyandotte  House,  632  Tauromaa.  Kansas 

City,  K8  88101.  Wayna  Sims.  (913)  342- 

9332,1882 
United  Methodist  Youthvilla,  900  W. 

Broadway,  Newton.  KS  67111  Shirley 

Dwyer,  (316)  283-196a  1983 
Tampwary  Lodging  for  Children.  333  E. 

Pai>lar,  Olatfaa,  KS  88081,  Carolyn  Thomas, 

(913)  345-2425, 1983 

Misaourl 

Youth  Bmatgency  Servioa,  8816  Washington 

Avanua,  Univaraity  City,  MO  e313a  Linda 

Jamas,  (314)  862-1331 1901 
Comprehenaiva  Human  Services,  707  North 

Ei^th  Street  Columbia.  MO  65201,  Charles 

Servay.  (314)  874-8886. 1981 
Youth  in  Naad.  829  Jefferson,  St  Chariea,  MO 

63801.  Uxa  Andrew-Miller.  (314)  724-7171. 

1081 
A^him  of  St  Lonis  (Marian  Hall),  325  N. 

Newstead,  St  Louis,  MO  8310a  Patricia 

Bednara.  (314)  531-0611, 1982 
Bynaigy  House,  P.O.  Box  12181,  Parkville, 

MO  64152.  Jack  McOura,  (816)  741-870a 

1063 

Nebraska 

Father  Flanagan's  Boys'  Home,  Boys  Town 

Center,  Bc^  Town.  NE  68802,  Karen 

Authiar,  (402)  475-304a  1991 
Youth  Service  System,  2202  South  Uth  Street 

Uncobi.  NE  68502.  Mary  Fran  Flood.  (402) 

47B-304ai9e2 
Youth  Emergency  Services.  3001  Douglas 

Twin  Towera.  Omaha,  NE  68131,  Robert 

Knott  (402)  345-8187, 1983 
Panhandle  Community  Services,  3350  North 

10th  Street  Gering.  NE  68341,  Ruth  Vance. 

(308)  635-3088. 1993 

RagtonVm 

Colorado 

Let'a  Work  It  Out  902  Taughenbaugh.  #303. 

Rifle.  CO  816Ba  Patti  Phelpa.  (303)  625- 

3141.1991 
Attention.  Inc  P.O.  Box  907.  Boulder,  CO 

80306.  Brie  Tlmms.  (303)  447-1206, 1991 
Gemhii  House  (FamUy  Tree),  3806  Marshall 

Street  Wheatridge,  CO  80033,  Gail  Penney, 

(303)  235-063a  1991 
Denver  Alternative  Youth  Servicea.  1240  W. 

Bayaud  Avenue,  Denver^  CO  80223. 

Rhonda  Cannon.  (303)  886-230a  1901 
Human  Services.  Inc  838  Grant  Street  Suite 

40a  Denver.  CO  80203.  Sally  Butler.  (303) 

429-«44ai991 
Comitis  Crisis  Center,  9640  B.  17th  Street 

Aurora.  CO  8004a  Richard  BarnhiU.  (303) 

34i-ei8ai9ei 

Larimer  County  Shelter  Care,  4432  Poco 

Drive,  Fort  CoUina,  CO  80628,  Eric  Busch. 

(303)  228-8881 1981 
Young  Life  (Dale  Houae).  821 N.  Cascade 

Avenue.  Colorado  Springa.  CO  80903. 

George  Shaffer  m.  (303)  471-0642. 1982 
Capital  HiH  United.  1290  Williams  Street 

Denver.  CO  80218.  Gary  Sanford.  (303)  386- 

2716.1982 
Vohmtaars  of  America,  1865  Larimer  Street 

Denver.  CO  80202.  Dianna  Kuni.  (363)  287- 

0468,1888 
PuaUo  Youth  Sarvka  Buraau.  612  Wast  10th 

Street  Puabb.  CO  81008.  MoUy  Malaadei. 

(303)  542-5181. 1989 


Mesaa  County  Departmenftpf  Social  Services, 
P.O.  Box  20000-6035,  GrtM  Junction.  CO 
81502-6035,  Anthony  Silva.  (303)  241-648a 
1983 

Ute  MounUin  Ute  Nation,  Sunrise  Youth 
Shelter,  General  Delivery,  Towaoc,  CO 
61331  Rita  Amett  (303)  S6S-3781,  ext  213. 
1988 

Montana 

Mountain  Plains  Youth  Services,  708  East 

Third.  Anaconda,  MT  58711,  Linda  Wood. 

(701)  255-7229, 1992 
Blackfeet  Tribal  Council.  P.O.  Box  12ia 

Browning.  MT  58417.  Violet  Butterfly,  (406) 

338-6871.1992 

North  Dakota 

Mountain  Plains  Youth  Services,  311  North 
WasUi^ton.  Bismarck.  ND  58501,  Linda 
Wood,  (701)  255-7229. 1992 

South  Dakota 

Mountain  Piaina  Youth  Services,  1206  North 

Third  Street  Aberdeen.  SD  57401,  Linda 

Wood.  (701)  255-7229, 1992 
Roaebud  Sioux  Tribe,  P.O.  Box  43a  Rosebud. 

SD  5757a  Marilyn  Gangone,  (605)  747-2381. 

1993 

Utah 

Department  of  Social  Servicea.  120  North  200 
West  4th  Floor.  Salt  Lake  City.  UT  841ia 
Jean  Nielson.  (801)  538-410a  1983. 

Wyoming 

Mountain  Plains  Youth  Services.  20  W. 

Worics.  Sheridan.  WY  62801,  Linda  Wood. 

(701)  255-722a  1902 
Attention  Home.  P.O.  Box  687,  Cheyenne.  WY 

82003.  Jim  Cosgrove.  (307)  778-299a  1962 

Region  K 
Arizona 

Center  for  Youth  Resources.  915  N.  Fifth 

Street  Phoenix.  AZ  65004.  Michael  Garvey. 

(602)  271-6849. 1991 
Open-Inn,  4810  E.  Broadway.  Tucson.  AZ 

88711.  Dariene  Dankowski.  (602)  323-020a 

1991 
The  Navajo  Nation.  P.O.  Box  1556.  Window 

Rock.  AZ  86515,  Irving  Toddy,  (602)  871- 

6744.1861 
Our  Town  Family  Center,  P.O.  Box  28501 

Tucaon.  AZ  85726.  Dennis  Noonan.  (602) 

323-1708,1662 
Children's  Village  of  Yuma,  257  South  Third 

Avenue,  Yuma,  AZ  85361  Charlene  Hicks, 

(602)  783-2427, 1663 

Califonua 

Individttals  Now,  1303  College  Avenue,  Santa 

Roaa.  CA  06401  Adam  Jacoba,  (707)  544- 

8268,1961 
CSJ>.  South  County  Youth  Shelter.  880 

Catalhw.  Laguna  Beach.  CA  62861.  Karan 

Cervenka.  (714)  464-4311. 1961 
Butte  County  Mental  Health.  584  Rio  Undo 

Avanua.  Chico.  CA  66e2a  Alex  CoUina- 

Thomaa,  (616)  534-4211. 1661 
Travdars  Aid  Society.  453  South  Spring 

Street  Suite  6a  Loa  Angdes,  CA  80013. 

Wayna  Hinridia.  (213)  625-2501. 1981 
Redwood  Community  Action  Agency.  804  G 

Street  Eureka.  CA  86501.  Peter  LaVallaa. 

(707)448-8322.1661 


Santa  Clara  Social  Advocates.  806  View 
Street  Mountain  View,  CA  84041,  Paul 
Schutz.  (408)  253-354a  1961 
Los  Angeles  Youth  Networic  1644  N. 
Cahuenga  Boulevard.  Los  Angeles.  CA 
60068,  John  Peel,  (213)  466-620a  1991 
Central  Qty  Hospitality  House.  146 

Leavenworth  Streete,  San  Francisco,  CA 

94102,  Ann  O'Halloran.  (415)  776-2101. 1991 
Catholic  Charitiaa.  1400  W.  9th  Street  Los 

Angeles.  CA  90018.  Bill  White.  (213)  251- 

348a  1661 
San  Diego  Youth  and  Community  Services. 

3878  Old  Town  Avenue,  San  Diego,  CA 

821ia  Liz  Shear,  (618)  297-e3ia  1961 
Interface  Community,  13(B  Del  Norte  Road. 

Camarilla  CA  63010,  Charies  Watson,  (805) 

485-6111 1661 
Youth  Advocates  (Nine  Grove  Lane).  285— 

12th  Avenue,  San  Francisco,  CA  94118, 

Bruce  Fisher,  (415)  666-2622, 1991 
Youth  Advocates  (Huckleberry  House),  285 — 

12th  Avenue,  San  Francisco,  CA  94118, 

Bruce  Fisher,  (415)  668-2622, 1991 
Ocean  Park  (Stepping  Stone),  1833— 18th 

Street  Santa  Monica.  CA  90401  Amy 

Somers,  (213)  450-7830. 1992 
Santa  Cruz  Conununity  Center,  117  Union 

Street  Santa  Cruz,  CA  950ea  Mary  Kms, 

(406)  425-0771, 1992 
Tahoe  Human  Servicea.  P.O.  Box  84a  South 

Lake  Tahoe.  CA  85706,  David  Hampton. 

(616)  541-2445. 1962 
Klein  Botde,  401  N.  Milpas,  Santa  Barbara. 

CA  63103.  David  Edelman,  (805)  564-783a 

1862 
Diogenes  Youth  Services  (Yolo),  2555  Third 

Street  Sacramento.  CA  95818,  Lyn 

Cottinj^am.  (916)  363-9943. 1902 
YMCA  of  San  Diego  County,  7510  Clairemont 

Mesa  Boulevard.  San  Diego,  CA  92111. 

Beveriy  DiGregorio,  (619)  234-1871, 1992 
San  Diego  Youth  Involvement  626  South  28th 

Street  San  Diego,  CA  92113,  Sandra 

Sandoal.  (619)  234-187t  1992 
Bill  Wilson  Counseling  Center,  1000  Market 

Street  Santa  Clara.  CA  95050,  Sparky 

Harian,  (408)  984-5655, 1982 
South  Bay  Community  Services.  429  Third 

Avenue,  Chula  Vista.  CA  920ia  Kathryn 

Schroeder.  (610)  420-362a  1992 
Mendocino  County  Schools.  516  Low  Gap 

Road.  Ukiah,  CA  95482,  Jim  Levine,  (707) 

463-4615.1962 
Casa  de  Bienvenidoa.  P.O.  Box  2ia  Los 

Alamitoa.  CA  6072a  Darwin  Wagner,  (213) 

564-0825.1062 
Diogenes  Youth  Services  (Sacramento),  2555 

Third  Street  Sacramento.  CA  86614,  Lyn 

Cottingham,  (916)  363-9943, 1992 
1736  Fai^  Crisis  Center,  1736  Monterey 

Boulevaid.  Hennoaa  Beach,  CA  90251 

Carol  Adelkoff.  (213)  372-4671 1992 
Larkin  Street  Servicea.  1044  Larkin  Street 

San  Frandsca  CA  9410a  Diane  Flannery, 

(415)673-0811,1862 
National  Center  for  Immigrant  Rights.  256  S. 

Occident^  Boulevard.  Los  Angeles.  CA 

80067,  Cameryn  Schmidt  (213)  388-8683, 

1062 
Klein  Bottle.  412  Bast  Tunnell  Street  Santa 

Maria.  CA  63451  David  Edatanan.  (806) 

822-046ai662 
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Wetteni  Youth  Servicea.  204  £.  Aoeriga 

Aveaut.  Fuilerton.  CA IU832.  Jaff  Hams. 

(714)  52S-5S38, 1083 
Children's  Home  Society.  3200  Tslegraph 

Avenua.  OakJand  CA  94809.  Pat  Reynolds, 

(415)  ftS5-740e.  1993 
Community  Hainan  Services.  P.O.  Box  3078. 

Monterey.  CA  93942.  Jo  Kenny.  (408)  37»- 

3641. 1983 
Youth  and  Fanuly  Assistance.  609  Price 

Avenue.  Redwood.  CA  94063.  Richard 

Cordoa  (415)  386-8401. 1993 
Departmeot  of  Social  Services.  4455  E.  Kings 

Cunyon  Road.  Fresno,  CA  93750.  Robert 

Whittaker.  (209)  453-6406. 1983 
Center  for  Human  Servicas.  1700  McHeory 

Village  Way.  Modesto.  CA  95350.  Unda 

Kovacs.  (2091  520-1440.  1993 
Los  Padrinos  of  Soathera  California.  505  N. 

Mt.  Vernon  Avenue.  San  Bernardino.  CA 

92411.  Timothy  Gergen.  (714)  888-5781, 1993 
Youth  and  Family  Assistance.  609  Price 

Avenue.  Redwood  City,  CA  94063.  Richard 

Gordon,  (415)  386-8401. 1993 
Orange  County  Youth  and  Family  Services, 

2050  W.  Chapman  Avenue.  Orange.  CA 

92888.  Kevin  Meehaa  (714)  978-6896. 1993 

Hawaii 

Hawaii  Youth  Shelter  Network.  2146  Damon 
Street.  Honolulu.  HI  9TO22.  Sara  Cox.  (808) 
94«-3635.  1991 

Nevada 

Community  Runaway  and  Youth  Service, 

1 1.T5  Terminai  Way,  Reno,  NV  88S02.  Carol 

hoiiiday,  (702)  323-6296, 1991 
Western  Counseling  Association.  401  S. 

Highland  Drive,  Las  Vegas.  NV  amoe. 

Richard  Stetnberg.  (702)  38S-20Za  1901 


Paktu 

talau  Community  Action  Agency.  ^.O.  Box 
300a  Koror,  Republic  of  Patau  98MB, 
Doroteo  NagaU.  1993,  Phone:  4882-480 
(Operator  Aaaistanoe  Needed} 

Guam 

Sanctuary.  P.O.  Box  21030.  Guam  Maia 
Facility,  Guam,  CM  96921,  Tony  Champaca 
(671)  734-2881. 1993 

CNMl 

Commonwealth  of  the  Marianas.  Department 
of  Community  Cultural  Affairs.  Saipan.  CM 
9e9Sa  Margarita  Olopal-TaiUna  (670)  322- 
9366,1993 

Region  X 

Ahska 

Juneau  Youth  Services.  P.O.  Box  32839, 
Juneau,  AK  99803,  Betty  \o  Engelman.  (907) 
789-76ia  1991 

Alaska  Youth  and  Parent  Foundation.  3745 
Community  Park  Loop,  Anchorage.  AK 
99508.  Sheila  Gaddia,  (907)  274-6541, 1992 

Fairbanks  Native  Association,  310  First 
Avenue,  Fairbanks.  AK  99701.  Banarsi  Lai 
(907)  452-6201. 1992 

Idaho 

Bannock  Youth  Foundation.  P.O.  Box  2072. 

Pocatello.  ID  83208.  Stephen  Mead.  (208) 

T34-Z244.  1992 
Hays  Shelter  Home.  1122  Wild  Phlox  Way. 

Boise.  ID  83709,  Tracy  Everson,  (208)  322- 

6744.1992 

Ongou 

Janis  Youth  Programs,  738  N.E.  Davis. 
Portland  OR  97232.  Dennis  Morrow.  (503) 
233-6090.1991 


Looking  Glass.  44  West  Broadway.  EagHM. 

OR  97401.  Calan  Phippe.  (503)  88»^11. 

1991 
Youthworks.  1307  W.  Main  Street  Medfofd. 

OR  97501.  Maureen  Koopoua.  (S03)  779- 

2393.1982 
Northwest  Human  Services.  S5S— 13th  Street. 

Salem.  OR  97301,  Mary  Beth  Thompson. 

(503)  588-5828. 1993 
)  Bar )  Ranch.  62895  Hamby  Road.  Bend.  OR 

97701,  Craig  Christiansen.  (503)  389-1409. 

1993 

Washington 

Friends  of  Youth.  2500  Lake  Washington 

Blvd.  N..  Renton.  WA  98056. ).  Howard 

Finck,  (206)  228-6775, 1991 
Northwest  Youth  Services.  P.O.  Box  1449. 

BeUingham.  WA  98227,  Michael  Tyers. 

(206)  734-9862, 1991 
Youth  Help  Association,  West  1101  College 

♦380,  Spokane,  WA  99201,  Patt  Barley. 

(509)  328-9553. 1991 
Seattle  Youth  and  Community  Services. 

1545— 12th  Avenue  South,  Seattle,  WA 

98144,  Victoria  Wagner,  (206)  322-7927, 

1992 
Community  Youth  Services.  924  Fifth  Avenu*. 

SE.,  Olympia,  WA  96501,  Barbara 

Branstetter.  (206)  943-078a  1993 
Auburn  Youth  Resources.  818  F  Street  SB.. 

Aubura  WA  98002.  Richard  Brugger,  (206) 

93»-2202, 1993 
Pierce  Cowity  Alliance,  7101  S.  Fawcett 

Tacoma.  WA  90402,  Terree  Sdimidt- 

Whelan,  (206)  S72-47S0, 1993 

(FR  Doc.  91-2392  Filed  2-1-91;  &4S  m] 
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DEPARTMENT  OF  EDUCATION 
ICFDANaMJOl) 

School  Dropout  Dwnonolralion 


Acrlcitltww  for  Now  Awvda  for  Flaeal 
V«or(FY)1M1 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  tliis  competitioa 

Purpose  of  Program:  To  provide 
Federal  financial  assistance  to 
demonstrate  effective  programs  to 
reduce  the  number  of  children  who  do 
not  complete  their  elementary  and 
secondary  education. 

Eligible  Applicants:  The  following  are 
eligible  for  new  awards  under  this 
competition:  Local  educational  agencies, 
community-based  organizations,  and 
educational  partnerships. 

Deadline  for  Transmittal  of 
Applications:  March  22, 1991. 

Deadline  for  intergovernmental 
Review:  May  21. 1991. 

Available  Funds:  $32,e00.00a 

Estimated  Range  of  Awards:  (a) 
Restructuring  and  reform  projects: 
$75O.00O-4l,5(W.00O:  (b)  Targeted 
programs  for  at-risk  youth  and  field- 
initiated  projects:  tZaOMOSTSOJOOO. 

Estimated  A  verage  Size  of  A  wards: 

(a)  Restructuring  and  reform  projects: 
$l,OOaOOO;  (b)  Targeted  programs  for  at- 
risk  youth  and  fisld-iaitiatad  projects: 

$5oaooa 

Estimated  Number  (^Awards:  [a] 
Restructuring  and  rcffom  projects:  IS: 

(b)  Targeted  programs  for  at-risk  yoadi 
and  field-Initiated  projects:  35. 

NolK  The  Department  is  not  bound  by  any 
estimates  in  tliis  notice. 

Project  Period:  Up  to  48  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations),  part  75  (Direct  Grant 
Praams),  part  77  (Definitions  That 
Apply  to  Department  Regulations),  part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  CooperaUve  Agreements  to  State 
and  Local  Governments),  part  81 
(General  Education  Provisions  Act- 
Enforcement),  part  82  (New  Restrictions 
on  Lobbying),  part  85  (Govemment-«vide 


Debarment  and  Saspension 
(Nonprocuremeot)  and  Govemmwt- 
wide  Reqtilrements  for  Drug-Free 
Workplace  (Grants)),  and  part  88  (Drug- 
Free  Schools  and  Campuses). 

Description  of  Program:  Title  VI,  parts 
A  and  C  of  Public  Law  100-297  (TIm 
School  Dropout  Demonstration 
Assistance  Act  of  1988)  establishes  a 
program  of  grants  to  eligible  entities  to 
pay  the  Federal  share  of  the  cost  ef 
authorized  activities.  While  your 
attention  is  called  to  the  text  of  these 
provisions,  the  following  is  a  sunmafy 
of  some  of  the  pertinent  parts  of  that 
legislation. 

Puipoee 

The  purpose  of  the  program  is  to 
reduce  the  number  of  children  who  do 
not  complete  their  elementary  and 
secondary  education  by  providing 
Federal  assistance  to  local  educatknd 
agencies  (LEAs),  community-baaad 
organizations,  and  educational 
partnerships  to  establish  and 
demonstrate  (1)  effective  programs  to 
identify  potential  student  dropouts  and 
prevent  them  from  dropping  out:  (2) 
effective  programs  to  identify  and 
encourage  children  who  have  already 
dropped  out  to  reenter  school  and 
complete  llieir  elementary  and 
secondary  education;  (3)  effective 
programs  for  early  intervention  designed 
to  identify  at-risk  students  in  elementary 
and  early  secondary  schools:  and  (4) 
modal  lystems  for  collecting  and 
reporting  information  to  local  school 
officials  on  the  number,  ages,  and  grade 
leveie  of  children  not  completing  their 
elementary  and  secondary  education 
and  reasons  why  they  have  dropped  out 
Of  sctiool. 

running  Categottes 

The  Secretary  will  allot  fiscal  year 
(FY)  1901  funds  in  four  categories  as 
foOows:  (1)  LEAs  administering  achoob 
with  a  total  enrollment  of  100,000  or 
more  elementary  and  secondary  echool 
students  (25  percent  of  the  amount 
appropriated,  $8.15a000  for  FY  Iflfl):  (2) 
LEAs  administering  schools  with  a  total 
enrollment  of  at  least  20,00a  but  baa 
than  100,00a  (40  percent  of  the  anoaMt 
appropriated,  $13,04a000  for  FY  Mm); 
(3)  LEAs  administering  schools  wllh  a 
total  enrollment  of  less  than  20 JM  (M 
percent  of  the  amount  approprialadL 
$0.78a000  for  FY  1991):  and  (4) 
communify-based  orgaaizatioiu  (8 
percent  of  the  amount  appropriated, 
$1.63a000  for  FY  1991).  For  catefmy  (3). 
grants  may  be  made  to  intermeoMa 
educational  units  and  consortia  of  aal 
mora  than  5  LEAs  if  the  total  er 
of  the  largest  of  these  LEAs  is  U 
20,000  elementary  and  secondary  adieet 


stadents.  In  addition,  not  less  than  20 
pareent  of  the  funds  in  category  (3)  will 
oa  awarded  to  LEAs  administering 
achools  with  a  total  enrollment  of  less 
than  2,000  elementary  and  secondary 
school  students. 

Edncational  Partnershipa 

In  each  of  the  first  three  categories 
mentiooed  under  Funding  Categories, 
dw  Secretary  will  allot  not  less  than  25 
percent  and  not  more  than  50  percent  of 
the  funds  available  to  educational 
partnerships.  An  educational 
partnership  includes:  (1)  An  LEA;  and 
(2)  a  business  concern,  or  business 
organisation,  or,  if  an  appropriate 
buinaaa  concern  or  business 
organisation  is  not  available,  one  of  the 
foDowlng:  any  communify-based 
otyanization;  nonprofit  private 
organization,  institution  of  higher 
eibcation.  State  educational  agency. 
State  or  local  public  agency,  private 
faKiustry  council  (established  under  the 
|ob  Training  Partnership  Act),  museum, 
library,  or  educational  television  or 
broadcasting  station. 

Distribution  of  Funds 

The  Secretary  ensures  that,  to  the 
extent  practicable,  in  approving  grant 
applications:  grants  will  be  equitably 
cBstributed  on  a  geographic  basis  within 
each  enrollment  size  category;  the 
amoimt  of  a  grant  to  a  local  educational 
agency  will  be  proportionate  to  the 
extent  and  severity  of  the  local  school 
dropout  problem:  not  less  than  30 
percent  of  the  available  funds  will  be 
iiaed  for  activities  related  to  dropout 
prevention:  and  not  less  than  30  percent 
of  the  funds  will  be  used  for  activities 
related  to  persuading  dropouts  to  return 
to  achool  and  assisting  former  dropouts 
with  specialized  services  once  they 
retnm  to  school 

Lfanltation  on  Costa 

Not  more  than  5  percent  of  any  grant 
mny  be  used  for  administrative  costs. 

ffsJeral  Funds 

.The  iSederal  share  of  a  grant  imder 
ttia  psogmm  will  not  exceed  90  percent 
af  tile  total  cost  of  a  project  for  the  first 
year  and  75  percent  of  the  total  cost  for 
Iha  second  year.  The  "non-Federal" 
akare  may  be  paid  from  any  source 
except  for  funds  tmder  this  program,  but 
■al  more  than  10  percent  of  the  "non> 
IMsral"  share  may  be  from  other 
FaAral  sources.  The  "non-Federal" 
I  fltoy  be  cash  or  in  kind. 


(nay  be  made  only  to  an  LEA. 
aaodocational  partnership,  or  a 
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communify-based  organization  that 
submits  an  application  to  the  Secretary. 

Applications  must  contain  (1) 
documentation  of  the  nomber  of  children 
who  were  enrolled  in  the  schools  of  the 
a^ilkant  for  five  academic  years  prior 
to  the  date  application  is  made  who 
have  not  completed  their  elementary  or 
secondary  education  and  who  are 
classified  as  dropouts;  (2) 
documentation  of  the  percentage  that 
such  number  of  children  is  of  the  total 
school-age  population  in  the  applicant's 
schools;  (3)  a  plan  for  the  development 
and  implementation  of  a  dropout 
information  collection  and  reporting 
system  for  documenting  the  extent  and 
nature  of  the  problem;  (4)  a  plan  for 
coordinated  activities  involving  at  least 
1  high  school  and  its  feeder  junior  high 
or  middle  schools  and  elementary 
schools  for  local  educational  agencies 
that  have  feeder  systems:  and  (5)  a  plan 
for  the  development  and  implementation 
of  a  project  that  will  include  activities 
designed  to  carry  out  the  purpose  of  the 
program. 

AlhmaUe  Activities 

The  plan  referred  to  in  paragraph  (4) 
of  the  Applications  section  may  include 
activities  that  (1)  Implement 
identification,  prevention,  outreach,  or 
reentry  projects  for  drqxrots  and 
potential  dropouts;  (2)  address  the 
special  needs  of  Sfiiool-age  parents;  (3) 
disseminate  information  to  students, 
parents,  and  the  conmitinify  related  to 
the  dropout  problem;  (4)  as  appropriate, 
include  cooitlinated  services  and 
activities  with  programs  of  vocational 
education,  adult  basic  edtication,  and 
programs  under  die  Job  Training 
Partnership  Act;  (5)  involve  the  use  of 
educational  telecommunications  and 
broadcasting  technologies,  and 
educational  materials  for  dropout 
preventioa  outreach,  and  reentry;  (6) 
focus  on  developing  occupational 
competencies  that  link  Job  skill 
preparation  and  training  with  gentiine 
job  opportunities:  (7)  establish  aimoal 
procedures  for  (i)  evaluating  die 
effectiveness  of  the  project,  and  (ii) 
where  possible,  determining  the  cost- 
effectiveness  of  the  particular  dropout 
prevention  and  reentry  methods  used 
and  the  potential  for  re|HtKiuciog  sudi 
methods  in  other  areas  of  ttie  country; 
(8)  coordinate,  to  the  extent  practicable, 
with  other  student  dropout  activities  in 
the  community;  or  (9)  use  the  resources 
of  the  conununify  and  parents  to  help 
develop  and  implement  sohitiona  to  the 
local  dropout  problem. 

Authorizad  Activitlas 

In  addition  to  the  activities  mentioned 
voder  Allowable  Activitiet,  grants  may 


also  be  used  for  educational, 
occupational,  and  basic  skills  testing 
services  and  activities,  indudixtg.  but 
not  limited  to:  (1)  Hie  estabBsfaraent  of 
systemwide  or  school-level  poBdes, 
procedures,  and  plans  for  dropout 
prevention  and  sdiool  reentry;  (2)  die 
development  and  implementation  of 
activities,  including  extended  day  or 
summer  programs,  designed  to  adchess 
poor  achievement,  basic  skills 
deficiencies,  language  defidendes,  or 
course  failures,  in  order  to  assist 
students  at  risk  of  dropping  out  of 
school  and  students  reentering  school; 
(3)  the  establishment  or  expansion  of 
work-study,  apprentice,  or  internship 
programr.  (4)  the  use  of  resources  of  the 
community,  induding  contracting  with 
public  or  private  entities  or  communify- 
based  organizations  of  demonstrated 
performance,  to  provide  services  to  the 
grant  redpient  or  the  target  population; 

(5)  the  evaluation  and :  svision  of 
program  placement  of  students  at  liak; 

(6)  die  evaluation  of  program 
effecUvenesa  or  dropout  programs:  [7] 
the  development  and  implementation  of 
programs  f<x  traditionally  underserved 
groups  of  students;  (8)  the 
implementation  of  activities  that  will 
improve  student  motivation  and  die 
school  learning  envinHiment:  (0)  the 
provision  of  training  for  school  staff  on 
strategies  and  techniques  designed  to 
identify  children  at  risk  of  dropping  out 
intervene  in  the  instructional  program 
with  support  and  remedial  services, 
develop  realistic  expectations  fw 
student  performance,  and  improve 
student-staff  interactions;  (10)  the  study 
of  the  relationship  between  drugs  and 
dropouts  and  between  youth  gangs  and 
dropouts,  and  the  coordination  of 
dropout  prevention  and  reentry 
programs  with  appropriate  dni^ 
prevention  and  youth  gang  prevention 
communify  organizations:  (11)  the  study 
of  the  relationship  between 
handicapping  conditions  and  student 
dropouts;  (12)  the  studv  of  the 
relationship  between  the  ratio  of 
dropouts  among  gifted  and  talented 
students  compared  to  the  ratio  of 
dropouts  among  the  general  student 
enroHment;  (13)  the  use  of  educational 
teleconmiimications  and  broadcasting 
technologies  and  educational  materials 
designed  to  extend,  motivate,  and 
reinrorce  sdiool.  communify,  and  home 
dropout  prevention  {md  reentry 
activities;  and  (14)  the  provision  of  other 
educational,  occupational,  and  testing 
services  and  activities  diat  directly 
relate  to  the  pinpose  of  die  program. 

Activities  for  Kdncatlanal  PailnsiBUpa 

Grants  under  this  |»ogram  may  be 
used  by  educational  partnerships  for  (1) 


Activities  that  offer  jobs  and  college 
admission  for  successful  completion  of 
the  program  for  which  assistance  is 
sought:  (2)  internship,  work  study  or 
apprenticeship  programs:  (3)  summer 
employment  programs:  (4)  occupational 
trainio^  programs:  (5)  career  opportunify 
and  skUls  counseling  (6)  job  placement 
services;  (7)  the  development  of  skill 
employment  competency  testing 
programs;  (8)  spedal  school  staff 
training  projects:  and  (9)  any  other 
activify  described  xindet  Authorized 
Activities. 

SuppieBMnt.  not  Supplant 

LEAs  must  use  Federal  funds  received 
under  this  program  only  to  supplement 
the  funds  that  would,  in  the  absence  of 
those  Federal  funds,  be  made  available 
from  non-Federal  sources  far  the 
activities  described  above. 

Coonfination  and  IMasendnation 

LEAs  receiving  funds  under  this 
program  must  cooperate  with  the 
coordination  and  dissemination  efforts 
of  the  National  Diffusion  Netwtnk  and 
State  educational  agencies. 

Absolute  Priorities:  The  Secretary 
gives  an  absolute  preference  to 
applications  diat  meet  the  following 
statutory  priorify  in  section  3245(c)  of 
tide  20  of  the  United  States  Code: 

Applications  must  propose  projects 
that  both  replicate  socccnaful  programs 
conducted  in  other  local  educational 
agendes  or  expand  successful  programs 
witldn  a  local  educational  agency;  and 
reflect  veiy  high  numbers  or  very  high 
percentages  of  school  dropouts  in  the 
schools  of  the  applicant 

Under  20  U,S.C  S245(c)  and  34  CFR 
75.105(c)(3)  the  Secretary  fimda  under 
this  competition  onfy  applications  that 
meet  this  absolute  priorify.  Applications 
that  do  not  meet  the  requirements  of  this 
priorify  will  not  be  considered. 

With  approximatefy  80  percent  of  the 
appropriated  funds,  the  Secretary  gives 
an  absolute  preference  to  applications 
that  also  meet  either  one  (^  die 
following  priorities  in  addition  to  the 
statutory  priorify  referenced  above: 

(a)  Restructuring  and  reform. 

Under  this  priorify.  applicants  may 
appfy  for  grants  to  restructure  the 
education  programs  for  a  school 
duster— tlut  is.  a  high  school  and  its 
feeder  elementary  cmd  middle  schools. 
In  school  districts  diet  offer  open 
enrollment  the  schoolwide  restructuring 
must  occur  at  a  hig^  schod  and  its 
dominant  feeder  elementary  and  middle 
schools.  Restructtiring  will  require 
schoolwide  change,  and  a  proposed 
projed  must  indude  at  least  the 


CoUewHiig  components  at  Mcfa  adiod 
level: 

(1)  Atttooaajr  for  both  prtnd]>alt  and 
teacaen  to  detannlne  cairiculmn  and 
inatnietioii  itiataglea.  (TlUa  may  indode 
■lick  activftiea  a«  die  following:  letting 
•chool  perfocnanoa  goaU.  ttnicturlog 
•cheduJes  and  patterns  for  dally 
Instmctton.  Inltlattng  new  programs  and 
activities,  or  evaluatlni  achievement) 

(2)  Interesting  and  ftti«iiiig<ng 
curricula  dut  move  stndents  along  as 
fast  as  tiieir  capabllltlee  allow.  The 
curricula  must  introduce  instruction  in 
higher  order  skills  as  early  as  possible 
and  provide  context  far  leamliu.  not 
merely  teach  discrete  skills  wi^ 
Inadeqaeta  attention  to  context  or 
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(3)  A  school  climate  tvfaere  students 
are  made  to  foel  diat  they«re  an 
Important  and  integral  part  Of  the  school 
and  interaction  between  students  and 
adults  is  encouraged,  (bnplementation 
strategies  may  include,  but  are  not 
limited  ta  counseling,  mentoring,  team 
teaching,  dividing  schools  into  smaller 
entftles.  and  rec^nition  of  students' 
cultural  heritage.) 

(4)  Systematic  monitoring  of 
attendance  and  follow-up  of  absences 
with  students  and  parents. 

(5)  Alternatives  to  standard  retention 
practices  (such  as  promotion  with 
qwdal  assistance). 

(6)  Coordination  of  services  to  meet 
at-risk  students'  multiple  needs  (throu^ 
such  approadies  as  case  management). 

(7)  PoUdes  and  procedures  to  ensure 
communication  among  sdiools  in  the 
pcofect  and  to  facilitate  a  student's 
transition  from  elementary  to  middle  to 
highschods. 

(6)  Parent  and  community 
involvement  (using  such  means  as 
parent  advisory  councils,  volunteer 
groope,  or  school-based  management 
.teams). 

(0)  Staff  training  to  provide  for 
effective  operation  of  the  program. 

(b)  TargBtadprograiMfiarat-riak 
youth. 

Under  this  priority,  applicants  may 
apphr  for  grants  to  support  projects  that 
faivolve  comprehensive  targeted  services 
for  at-risk  youdi.  These  projects  may 
Inchide.  but  are  not  limited  to.  such 
approaches  as  special  {wograms  for  at- 
rtek  yoodi  bi  regular  schools,  a  "school 
widiin  a  school"  alternative  schools 
that  serve  only  at-risk  youth,  or  other 
similar  arrangements.  In  order  to  qualify 
for  funding  under  this  priority,  a 
proposed  project  must  include  at  least 
the  following  components: 

(1)  Aooelerated  learning  strategies  for 
improving  academic  performance  and 
Interestii^  and  r.h«ll»ng<qg  curricula 
that  move  students  along  as  fast  as  their 


capabilities  allow.  The  curricula  must 
introduoe  Instruction  in  hl^er  order 
skills  as  early  as  possible  and  provide 
context  for  learning  not  merely  teach 
discrete  skills  with  inadequate  attention 
to  context  or  meaning. 

(2)  Systematic  monitoring  of 
attendance  and  follow-up  of  absences 
with  parents. 

(3)  Family  outreach  diet  Is  culturally 
sensitive  and  provides  information  and 
training  to  parente  on  how  to  support 
their  child's  learning  both  at  home  and 
in  school 

(4)  Counseling  services  (which  may 
include  individual  group,  or  family 
counseling). 

(5)  Career  awareness  and  preparation 
services  (such  as  career  guidance, 
vocational  training,  enhancement  of 
employability  skills,  job  internship,  and 
job  placement  services). 

(6)  Sodal  support  services  (such  as 
child  care,  health  services, 
transportation,  and  legal  aid). 

(7)  Linkages  among  feeder  elementary, 
middle  schools,  and  the  high  school: 
involvement  of  business  and  community 
groq)s;  and  coordination  of  project 
activities  with  those  supported  by  other 
Federal  State,  and  local  programs. 

A  proposed  project  for  eitiier  priority 
(a>— "restructuring"— or  priority  (b>— 
"targeted  programs  for  at-risk  youth"— 
must  include  all  of  the  componente 
identified  for  that  approach.  An 
applicant  may.  however,  propose  to  give 
more  or  less  emphasis  to  individual 
components.  Projecte  may  phase  in 
required  componente  over  the  first  year 
of  the  grant  but  all  componente  must  be 
folly  implemented  by  the  second  year.  It 
te  not  necessary  Uiat  all  of  the  identified 
componente  be  supported  with  funds 
under  thte  program.  Portions  of  the 
proposed  project  may  be  supported  witii 
other  Federal  State,  or  local  funds. 

The  remaining  funds— approximately 
20  percent— will  be  reserved  for  field- 
initiated  approaches  that  otherwise 
meet  the  requiramente  of  the  authorizing 
statute. 

CompetitivB  Preference:  In 
accordance  widi  20  U.S.C  1 3245(d)  and 
34  CFR  75.106(c)(2),  the  Secretary  will 
give  competitive  preference  to 
api^ications  that- 

(a)  Emphasize  early  intervention 
designed  to  identify  at-rtek  stodente  in 
elenumtary  or  early  secondary  schools; 
or 

(b)  Contain  provtelons  for  significant 
parental  involvement  in  die  design  and 
conduct  of  the  program  for  which 
asstetance  is  sought 

Under  34  CFR  75.106(c)(2)(U)  an 
application  that  meete  tiiese  competitive 
priorities  is  selected  by  Uie  Secretary 


over  applications  of  comparable  merit 
that  do  not  meet  the  priorities. 

Invitational  Priority:  In  accordance 
wtih  34  CFR  75.106(c)(1),  die  Secretary 
also  invites  applicante  to  propose 
projecte  tiiat  include  activities  designed 
to  address  the  persistentiy  high  dropout 
rate  among  Hispanic  Americans. 

An  application  tiiat  meete  thte    - 
Invitetional  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications  that  do  not  meet  tills 
Invitetional  priority. 

Federal  Evaluation:  The  Department 
of  Education  intends  to  conduct  a 
national  evaluation  of  projecte  funded 
under  the  School  Dropout 
Demonstration  Assistence  Program.  A 
contract  will  be  competitively  awarded 
to  conduct  the  evaluation.  The 
evaluatton  will  assess  all  components  of 
die  project  including  tiiose  paid  for  with 
other  Federal  State,  or  local  funds.  All 
grantees  will  be  required  to  cooperate 
tvitii  tiie  national  evaluation,  which  will 
consist  of  two  parts. 

The  fint  part  of  the  evaluation  will  be 
a  descriptive  evaluation  that  Involves 
collection  of  data  on:  (1)  The  students 
being  served,  including  socioeconomic 
bacl^round  and  attendance, 
achievement  and  retention  data;  (2)  tiie 
services  provided  and  cost  of  providing 
those  services;  (3)  extent  of  involvement 
of  parente,  business,  and  community 
groups  and  the  social  and  economic 
environment  in  which  the  project 
operates;  (4)  coordination  witii  other 
agencies;  (5)  staff  tivining  and 
qualifications;  and  (6)  stetus  of  program 
implementation.  All  projecte  will  be 
required  to  collect  and  report  data  for 
the  descriptive  evaluation  in 
collaboration  with  the  national 
contractor. 

The  second  part  will  be  an  outcome 
evaluation  tiiat  assesses  die  effecte  of 
the  program.  Methodology  for  die 
outcome  evaluation  will  vary  depending 
on  the  type  of  project  Projecte  that 
target  services  for  at-risk  youtii. 
induding  field-initiated  projects,  will  be 
evaluated  through  die  estabUshment  of 
control  groups  using  random  assignment 
or  the  selection  of  matched  comparison 
groups.  Projecte  tiiat  restructure, 
induding  field-initiated  projects,  will 
use  a  trend  analysis  methodology,  such 
as  interrupted  time-series  with 
comparison  groups  that  will  require 
assembly  of  date  from  admintetrative 
records  for  at  teast  five  yean  iwior  to 
the  project  as  well  as  dtuing  the  project 

The  date  wil!  be  collected  bma  both 
the  project  schools  and  either  all  other 
schooU  in  the  dtetrict  (for  small 
dtetricte)  or  a  set  of  similar  schools  (hi 
large  districte).  The  contivctor  will  start 
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working  with  projects  in  preparation  for 
the  outcome  evaluation  as  soon  as 
grante  are  awarded.  Implementation  of 
the  outcome  evaluation  will  t^e  place 
in  the  second  year  of  the  program  after 
selection  of  projects  and  the 
establishment  of  appropriate  control/ 
comparison  groups. 

For  the  outcome  evaluation,  the 
Departmerit  will  select  a  number  of  sites 
for  in-depth  study.  For  those  sites,  the 
national  evaluator  will,  as  appropriate, 
establish  control/comparison  groups  or 
arrange  for  collection  of  prior  and 
current  administrative  records.  The 
National  evaluator  v/ill  also  survey 
student  attitudes  and  teacher  attitudes, 
perceptions,  and  knowledge  in  those 
sites. 

Each  remaining  site  will  itself  contract 
with  a  local  evaluator  or  use  district 
evaluation  staff  to  conduct  an  outcome 
evaluation.  These  evaluation  plans  will 
be  implemented  only  upon  review  and 
approval  by  the  Department  of 
Education.  The  local  evaluators  will 
establish  control  or  comparison  groups 
or  collect  prior  and  current 
administrative  records.  Each  site  will 
provide  outcome  data  and  summaries  to 
the  national  evaluation  contractor  for 
inclusion  in  national  analyses  and 
reports.  Technical  assistance  will  be 
available  from  the  national  contractor  to 
local  project  directors  and  evaluators. 

In  the  application,  each  applicant 
must  submit  an  assurance  that  it  will 
collaborate  with  the  national  evaluation 
in  collection  of  descriptive  and  outcome 
data.  An  applicant  proposing  a  field- 
initiated  program  or  a  program  targeted 
on  at-risk  studenta  must  also  indicate  ite 
willingness  to  partidpate  in  a  random 
assignment  evaluation  model,  as 
described  below.  An  applicant 
proposing  to  restructure  a  cluster  of 
schools  must  indicate  ite  willingness  to 
cooperate  with  a  national  or  local 
evaluator  in  assembly  of  administrative 
records  on  student  characteristics  such 
as  attendance,  retention,  and 
achievement  and  on  school 
character!stics  such  as  school  limch 
rates.  The  records  will  be  needed  from 
project  schools  and  either  all  other 
schools  in  the  district  if  the  district  is 
small  or  a  comparable  set  of  schools  if 
the  district  is  large. 

Random  assignment 

The  evaluation  of  targeted  projecte  for 
at-risk  youth,  induding  field-initteted 
projects,  will  involve  die  estab>tehment 
of  control  groups  through  ranoom 
assignment  or  the  selection  of  matched 
comparison  groups.  The  appropriate 
method  of  selecthig  a  control  or  matdied 
comparison  group  for  the  evaluatton  of 
targeted  projects  for  at-risk  youth  wiO 


be  determined  by  the  Department  based 
on  program  characteristics. 

Random  assignment  of  potentially 
eligible  partidpants  to  the  program  and 
tke  control  group  is  the  preferred 
method  of  evaluation  for  projects  in 
which  it  is  appropriate  and  feasible. 
Random  assignment  will  not  affect  the 
total  number  of  studenta  served  by  the 
]>roject,  only  the  method  by  which 
eligible  applicants  are  accepted  into  the 
program.  In  particular,  it  vnii  not  be 
appropriate  in  sites  where  all  eligible 
students  can  be  served.  Random 
assignment  will  take  place  after 
potentially  eligible  participants  have 
been  identified  and  recruited. 
Individuals  in  the  control  group  will 
receive  no  services  from  the  project 
funded  under  this  program,  but  will  be 
fr?e  to  receive  other  available  services. 
If  the  Department  of  Education  deddes 
that  random  assignment  is  not 
appropriate  for  a  project  matched 
comparison  groups  will  be  selected  by 
identifying  nonpartidpants  who  have 
characteristics  that  are  similar  to  those 
of  the  program  participants. 

The  independent  evaluator  under 
contract  to  the  Department  will  work 
closely  with  grantees  in  gaining  their 
cooperation,  choosing  the  control  or 
comparison  groups,  and  providing 
assistance  in  conducting  the  activities 
associated  %vith  the  evaluation. 

Evaluation  by  the  Grantee 

The  Secretary  reminds  prospective 
applicants  that  the  requirementa  for  self- 
evaluation  in  34  CFR  75.590  apply  to  this 
program.  As  part  of  its  application,  an 
applicant  must  submit  a  self-evaluation 
plan  that  will  complement  the  activities 
conducted  through  the  national 
evaluation.  An  applicant  may  propose 
additional  local  evaluation  activities  to 
meet  local  information  needs  as  well. 
These  evaluation  plans  will  only  be 
implemented  upon  review  and  approval 
by  the  Department  of  Education.  Once  a 
grant  is  awarded,  the  grantee  will  be 
expected  to  submit  to  the  Department  a 
copy  of  the  report  from  any  local 
evaluation  implemented  as  part  of  the 
dropout  demonstration. 

Selection  Ciiteiia 

(a)  (1)  The  Secretary  uses  the 
following  selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition. 

(2)  The  maximum  score  for  all  of  these 
criteria  is  100  pointe. 

(3)  The  maximum  score  for  eadi 
criterion  is  indicated  in  parandieses. 

(b)  The  criteria.— {\]  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
pointa)  The  Secretary  reviews  each 
application  to  determine  how  well  the 


project  win  meet  the  purpose  of  the 
School  Dropout  Demonstration 
Assistance  Act  including  consideration 
of— 
(i)  The  objectives  of  the  project;  and 
(ii)  How  the  objectives  of  the  project 
further  the  purposes  of  the  School 
Dropout  Demonstration  Assistance  Act 

(2)  Extent  of  need  for  the  project  (20 
points]  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meeta  specific  needs 
recognized  in  the  School  Dropout 
Demonstration  Assistance  Act 
including  consideration  of — 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  beneHts  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quaUty  of  the  plan  of 
operation  for  the  project,  induding — 

(i)  The  quality  of  the  design  of  the 
project 

(ii)  The  extent  to  which  the  plan  of 
management  is  elective  and  ensures 
proper  and  efficient  administration  of 
the  project 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  queUty  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  cdor,  national 
origin,  gender,  age,  or  handicapping 
condition;  and 

(vi)  For  granta  under  a  program  that 
requires  the  applicant  to  provide  an 
opportunity  for  partidpation  of  students 
enrolled  in  private  sdiools,  the  quaUty 
of  the  appUcant's  plan  to  provide  that 
opportunity. 

(4)  Quality  of  key  personnel  (7  points) 
(i)  The  Secretary  reviews  each 

application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project  indwhng — 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used): 

(B)  The  quaUfications  of  each  of  the 
other  key  pereonnel  to  be  used  in  the 
project 

(C)  The  time  that  each  person  referred 
to  in  paragraph  (b)(4)(i]  (A)  and  (B)  will 
commit  to  the  project  and 

(D)  How  the  applicant  as  part  of  ite 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  vvithout 
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ngard  to  race,  color,  national  origin. 
gnder,  age.  or  handicappiag  condition. 

(U)  To  oetennine  peraonnel 
qualiflcatlont  under  paragraphs  (bK4Ki) 
(A)  and  (B),  the  Secretary  oonaidera— 

(A)  E)q)erience  and  training  in  field* 
related  to  the  objectives  of  the  project: 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which— 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  In  relation  to 
the  objectives  of  the  project 

(6)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project;  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 
(Cross-reference:  See  34  CFR  75.590 

Evaluation  by  the  grantee.) 

(7)  Adequacy  of  resources.  (3  points) 
The  Secretary  reviews  each  appUcation 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project  including  facilities, 
equipment  and  supplies. 

Intatfovenuiiental  Review  of  Federal 


This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen  federaUsm 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  tlie 
appropriate  State  Single  Point  of 
Contact  to  find  out  about  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
Single  Point  of  Contact  see  the  list 
pubUshed  in  the  Federal  Register  on 
September  17,  ig9a  pages  38210  and 
38211. 

In  States  that  hive  not  established  a 
process  or  chost  n  i  program  for  review. 


State,  areawide.  regional,  and  local 
entitles  may  submit  comments  directly 
to  the  Department 

Any  State  Process  Recommendatioa 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372— 
CFDA  #84.201  U.S.  Department  of 
Education.  Room  4161,  400  Maryland 
Avenue.  SW..  Washington,  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-deliveced  until 
4:30  p.m.  (Washington.  DC  time]  on  the 
date  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THIS 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPUCANT  SUBMITS  ITS 
COMPLETED  APPUCATION.  DO  NOT 
SEND  APPUCATIONS  TO  THE 
ABOVEADDRESS. 

Instructions  for  Transmittal  of 
Applications: 

(a)  If  an  applicant  wants  to  apply  for  a 
grant  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #84.201),  Washington.  DC  20202- 
4725  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Educaton. 
Application  Control  Center,  Attention: 
(CFDA  #84.201)  Room  #3633,  Regional 
Office  Building  #3,  7th  and  D  StreeU, 
SW.,  Washington.  DC 

(b)  An  appUcant  must  show  one  of  the 
following  as  proof  of  mailing 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmarlc. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  appUcation  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

NotoK  (1)  Tha  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  metliod.  an  applicant  should 
check  with  its  local  post  office. 


(2)  The  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant  If 
an  applicant  fails  to  receive  the 
notification  of  application  receipt  within 
IS  days  from  the  date  of  mailing  the 
application,  the  applicant  should  call  the 
U.S.  Department  of  Education 
Application  Control  Center  at  (202)  732- 
2405. 

(2)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  letter,  if  any— of  the 
competition  under  which  the  application 
is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
biutlen  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  AppUcation  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Information— Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  III:  AppUcation  Narrative. 

Additional  Materials: 

Estimated  PubUc  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certifications  regarding  Lobbying: 
Debarment  Suspension,  and  Other 
ResponsibiUty  Matters;  and  Drug  Free 
Woricplace  Requirements  (ED  80-0013). 

Certification  regarding  Debarment 
Suspension.  IneligibiUty  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  GCS-009,  Rev. 
12/88)  and  instructions.  (NOTE:  ED 
Form  GCS-009  is  intended  for  the  use  of 
grantees  and  should  not  be  transmited 
to  the  Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LL)  (if  appUcable)  and 
instructions:  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  appUcant  may  submit  information 
on  a  photostatic  copy  of  the  appUcation 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
appUcation  form,  the  assurcmces.  and 
the  certifications  must  each  have  an 
original  signature.  Ho  ^KkitDAybv 
awarded  unless  a  completed  appUcation 
form  has  been  received. 
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roN  nmTHiii  mramiATioN  contact: 

John  R.  Fiegel,  School  Dropout 
Demonstration  Assistance  Program,  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  room  2049,  Washingtcm, 
DC  20202-6439.  telephone  numben  (202) 


401-1342.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington.  DC  area  code, 
telephone  708-0300)  between  8  a  jn.  and 
7  p  jn.  Eastern  time. 


AutfMHity:  20  U.S.C  3241. 
Dated'  januaiy  22, 1981. 
lehnT.MecDwiaM, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
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INSTRUCTIONS  FOR  THE  8F  424 

This  is  a  standard  form  used  by  applicants  as  a  rsqtiirsd  £Meshe«t  for  prsapplieations  and  applications  submitted 
for  Psderal  assistancs.  It  will  be  used  by  Psderal  agencies  to  obtain  applicant  certification  that  States  which  havs 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entrv:  Item:  Entry: 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  4  applicant's  control  number 
(if  applicable). 

3.  SUte  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  pr^}eet,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  eonuct  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  hy  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Cheek  appropriate  box  and  enter  appropriate 
letter<s)  in  the  spece(s)  provided: 

—"New"  meens  a  new  assistance  award. 

^  "Continuation"  means  an  extension  for  an 
additional  ftinding/budget  period  for  a  project 
with  a  projected  completion  date. 

—"Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
eontingeat  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
beL.g  requested  with  this  application. 

10.  Use  the  Cataloc  ot  Federal  Doraestie  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project  if 
more  than  one  program  is  involved,  you  should 
append  an  explanatien  on  a  separate  sheet  If 
appropriate  (e.g.,  eoostnietion  or  real  property 
projects),  attach  a  map  showing  prt^jeet  leeatien. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  deseriptioa  «f  this  project 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  <^  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple 
program  funding,  use  totals  and  show -breakdown 
using  same  categories  as  item  15. 

16.  Applicants  shouki  contact  the  Sute  Single  Point 
of  Contact  (SP(X)'  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
procees. 

17.  This  questkm  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorised  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorised  representative  of 
the  applicant  A  copy  ef  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorixatioa  be  submitted  as 
part  of  the  application.) 
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MSTRUCnONS  FOR  THE  8P-424A 


This  form  is  dMigiMd  m  that  applkatioa  can  b«  madt 
for  ftinda  from  on*  or  mora  grant  programs.  In  pro- 
paring  tho  bodgot.  adhoro  to  any  oxisting  Fodoral 
grantor  agtney  guidolinos  which  praseriba  how  and 
whothor  bttdfotad  amoanU  should  ba  saparaUly 
shown  for  diffarant  ftinctiooa  or  activitiaa  within  tha 
program.  For  soom  pregratas,  grantor  agaadaa  may 
raquira  budgots  to  ba  saparataly  shewn  by  Aaetion  or 
activity.  For  othsr  programa,  grantor  agancias  may 
raquira  a  breakdown  by  function  or  activity.  Sactiona 
A3.C.  and  D  should  include  budget  aetimatas  for  the 
whole  praject  except  when  applying  for  aasisUnce 
which  requirea  Federal  authorisation  in  annual  or 
other  funding  period  incrementa.  In  the  latUr  case. 
Sections  A3.  C.  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  lor  Federal  aaaiatanee  in  the 
subesquent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  o^ect  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Sectioa  A.  Budget  SumoMiY 
Unaa  1-4,  Cohiauu  (a)  and  W 
For  applicationa  pertaining  to  a  single  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  noC  rtquiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
cataloff  program  title  and  the  caUleg  number  in 
Column  (b). 

For  applicationa  pertaininf  to  a  MingU  program 
rtqairiaf  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  fbnetion 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  ot  the  programs  require  a 
breakdown  by  ftinction  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  muUipU  programs 
where  one  or  more  programa  rtquirt  a  breakdown  by 
fywctton  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheeU 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
Hewevar,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programa. 

LiMa  1-4.  Cotamaa  (e)  tfarouffh  (f.) 
Fat  mtm  eppficeriews.  leave  Columns  (c)  and  (d)  blank. 
For  each  asm  entry  in  Columns  (a)  and  (b),  enter  in 
Celumna  (e).  (f),  and  (g)  the  appropriate  amounts  of 
fUnds  needed  to  support  the  proiect  for  the  first 
A»dittg  period  (oaually  a  year). 


Linea  1*4,  Coluauia  (e)  through  (f.)  ( continued) 

For  cotUinuing  grant  program  application*,  submit 
these  forms  befere  the  end  of  each  Ainding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (e) 
and  (d)  the  estimated  amounts  of  Ainds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the  amounts  of 
fUnds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  tuppUmtntol  grant*  and  ehangts  to  existing 
granta,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  Ainds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  toUl 
previous  suthorixed  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  amounUs)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (0. 

Line  S  —  Show  the  totals  for  sll  columns  used. 

SeetloB  B  Budget  Categoriea 

In  the  column  headings  (1)  throu^  (4),  enter  the  titles 
of  the  same  progrems,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  shset  For  each  program, 
f^inction  or  activity,  fill  in  the  total  requirements  for 
fUnds  (both  Federal  and  non-Federal)  by  olqcct  class 
categories. 

Lbsea  te4  —  Show  the  totala  of  Linea  6a  to  6h  in  each 
column. 

Line  l|i  -  Show  the  amount  of  indirect  cost 

Line  6k  -  Enter  the  total  of  amounts  en  Lines  6i  and 
6j.  For  all  applications  for  new  grsnts  and 
continuation  granta  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g),  Line  6.  For  supplemental 
granta  and  changes  to  granta.  the  total  amount  of  the 
increaae  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  tlie  sum  of  the  amounts  in 
Sectioa  A.  Columns  (e)  and  (f)  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continu9d) 


Una  7  -  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  tatal  project  amount. 
Show  unde^  the  program  narrative  stateoMnt  the 
natore  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Noa-Federal-Roaoureee 

Lines  8-11  -  Enter  amounts  of  non-Federal  resources 
that  will  be  used  on  the  grant  If  in-lund  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet. 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a),  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant. 

Column  (c)  -  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and 
(d). 

Line  12  —  Enter  the  total  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  (>>lumn  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  IS  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 

aiLUNO  COOC  4MI>.«1-C 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  Tirst  year. 

Line  16  -  Eater  Um  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimatea  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Usee  16  •  19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Columia  (a).  Section  A.  A 
breakitown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  cempletad  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  90  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  11  -  Use  this  space  to  explain  amounts  for 
individual  direct  ob|ject-class  cost  categories  thst  may 
appear  to  be  out  of  the  ordixuu-y  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  wilt  be  in  efTect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 


3S 


«F«a4Ai«-sat 


4S7S 


FtdwIlUiltHf  /  Vol.  86.  No.  23  /  Monday.  February  4.  19M  /  Notic— 


hwtnictioM  foe  Part  m— Application 
Nairatlva 

Before  preparing  the  Application 
Narrative,  applicant*  should  read 
carefully  the  programmatic 
requirements,  the  information  regarding 
priorities,  and  the  selection  criteria  for 
the  School  Dropout  Demonstration 
Assistance  Act  The  information  is 
included  in  this  application  notice.  In 
addition.  appUcants  should  read  the 
Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
CFR  Part  74  Administration  of  Grants 
and  Part  75  Direct  Grant  Programs. 

The  narrative  should  encompass  eadi 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  with  an  abstract — that  is.  a 
summary  of  the  proposed  project; 

2.  Describe  the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  which  the  criteria  are  listed 
in  this  notice;  and 

3.  Supply  necessary  data  on  the  data 
sheets  provided.  Applicants  should 
record  the  appropriate  priorities, 
enrollment  data,  number  and  percent  of 
dropouts  and  potential  dropouts. 
Applications  should  include  the 
definition  of  a  dropout  that  they  use  in 
collecting  data. 

Please  limit  the  Application  Narrative 
to  no  more  than  30  double-spaced,  typed 
pages  (on  one  side  only).  Supplemental 
documentation  may  be  attached  to  the 
program  narrative  and  is  not  counted  as 
part  of  the  30  pages  of  narrative. 
(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1810- 
0535) 

School  Dropout  Domonstntioa  Asdstiice 


Indicate  whether  your  application  meets 
the  itatutory  priority  by  marking  the 
following  box: 

D  Statutory  priority.  Application  shows  the 
replication  of  successful  programs 
conducted  in  other  LEAs  or  the 
expansion  of  successful  programs  within 
an  LEA.  and  reflects  very  high  numbers 
or  very  high  percentages  of  school 
dropouts  in  the  schools  of  the  applicant. 
tniMPORTANT  NOTE:  An  application  that 
faih  to  meet  the  statutory  priority  will 
not  be  consideredin 
In  addition  to  the  statutory  priority, 
indicate  which  priorities  your  application 
addresses  by  maridng  the  appropriate  Iwxes: 


ORmtnicturing  and  reform.  Application 
meets  all  ^  the  requirements  of  this 
priority. 

D  Targeted  propamB  for  at-risk  youth. 

AppUcation  meets  all  of  the  requirements 
of  this  priority. 

DPteU-initiated prefects.  Application  does 
not  meet  the  requirements  of  either  the 
restructuring  priority  or  the  targeted 
priority,  but  proposes  a  protect  which 
otherwise  meets  the  requirements  of  the 
authorising  statute. 
If  an  applicant  does  not  marie  either  the 

restructure  and  reform  box  or  the  targeted 

programs  for  at  risic  youth  box.  the 

application  will  be  considered  as  a  Beld- 

initiated  project 

Special  ConsideroUona/lnvitational  Priority 

Identify  any  special  consideration(s^  or 
invitational  priority  under  which  you  are 
submitting  an  application  by  marking  the 
appropriate  box(es). 
O  Application  contains  provisions  that 

emphasize  early  intervention  designed  to 
identify  at-risk  students  in  elementary  or 
eariy  secondary  schools. 
D  Application  contains  provisions  for 

significant  parental  involvement  in  the 
design  and  conduct  of  the  project 
O  An  application  contains  provisions  to 
address  the  persistently  high  dropout 
rate  among  Hispanic  Americans. 

School  Dropout  Demonstration  Assistance 
Program— Data  Sheet 

Please  mark  the  appropriate  box. 
O  Total  enrollment  of  100,000  or  mora 

elementary  and  secondary  school 

students. 
D  Total  enrollment  of  at  least  20,000  but  less 

than  100,000  elementary  and  secondary 

school  students, 
a  Total  enrollment  of  less  than  20,000 

elementary  and  secondary  school 

students.  Check  here  if  enrollment  is  less 

than  2.000 

*  Please  check  the  box  below  if  the 
applicant  is  a  community-based 
organisation.  D 

**  Please  check  below  if  the  applicant  is  an 
educational  partnership.  Then  list  the 
members  of  the  partnership  and  circle 
the  type  of  organization.  D 

(A)  _____^^^.^^_^^^^^^^^— ^.^^^ 

local  education  agency 

(B)  

business  concern  or  business  organization. 

or,  if  not  available,  a  community-based 
organization,  nonproflt  private  organization, 
institution  of  higher  education.  State 
educational  agency.  State  or  local  public 
agency,  private  industry  council  (established 
under  the  )ob  Training  Partnership  Act), 
museum,  library,  or  educationai  television  or 
broadcasting  station. 

*  Evidence  of  the  applicant's  nonprofit 
status  should  be  attached. 


**  Evidence  of  the  applicant's  nonprofit 
status  should  tw  attached  if  the 
educational  partnership  includes  a 
nonprofit  private  organization. 

Scfaoel  Dropout  DeBoastrstioa  AssislaBce 
iSheet 


Please  provide  the  information  set  forth 
below  on  the  number  and  percentage  of 
diildren  who  were  enrolled  in  the  schools  of 
^a  applicant  for  the  five  academic  years 
prior  to  the  date  of  this  application  who  have 
not  completed  their  elementary  and 
secondary  education  and  who  are  classified 
ss  dropout  students. 


School  year 

f 

drocxMl 
students 

III 

% 
drepouis 

i«e»-90 -...„ 

1968-89 

1987-88 

1988-87 

198fr-88 

Applicant's  definition  of  a  dropout 

Estimated  Public  Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980.  as  amended,  and 
the  regulations  implementing  that  Act 
the  Department  of  Education  invites 
comment  on  the  public  reporting  burden 
in  this  collection  of  information.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  20 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  You  may  send  comments 
regarding  this  btirden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  U.S. 
Department  of  Education,  Information 
Management  and  Compliance  Division. 
Washington.  DC  20202-4851;  and  to  tiie 
Office  of  Management  and  Budget 
Paperworic  Reduction  Project  1810-0535, 
Washington.  DC  20503. 

(Information  collection  approved 
under  0MB  control  number  1810-0535. 
Expiration  date:  12/92.) 
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Note: 


ASSURANCES  —  NON-CONSTRUCnON  PROGRAMS 

Certain  of  these  assurances  may  not  be  applicable  to  your  prqject  or  program.  If  you  have  questions 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


A»  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


1.  Hat  the  legal  authority  to  apply  for  Federal 

■  assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufiicieot  to 

■  pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  ailer  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  SS  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibiU  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972.  as 
ameixled  (20  U.S.C.  SS  1681-1683.  and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  S  794).  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.SS  6101-6107).  which  prohibita  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (0 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  aiui  Rehabilitation  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  SS  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  US  C  S 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirementa  of  Titles  II  and  111  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirementa  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  SS  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  SS  276a  to  276a- 
7).  the  Copeland  Act  (40  U.S.C.  S  276c  and  18 
U.SC.  SS  874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  SS  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreementa. 


Standard  Form  4248     (4.«S) 
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10.  Will  eoapljr,  if  applicsble,  with  flood  insurance 
purchase  raquiromtnts  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  ori973  (PL  93-234) 
which  requires  recipients  in  a  special  flood  haiard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

1 1.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following-  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Aa  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  ootification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  1 1990;  (d)  evaluation  of 
flood  haiards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use  II  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Sdbtion  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  (J  S.C.  I 
7401  et  seq  );  (g)  protection  of  underground  sources 
of  drinlung  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended,  (PL  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (PL 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.SC.  II  1271  et  seq  )  related  to 
protecting  eempoaents  or  potential  components  of 
the  national  wild  and  accnie  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a  1  et  seq). 

14.  Will  comply  with  PL  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544.  as  amended.  7  U.SC. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.SC.  11  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 

structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


'KiNATuaf  Of  AOTHOaiaO  CEHnFYMIKi  OmOAL 


AfflXAMT  OaCAMOATIOH 


TTTLE 


oaTfsutMrmo 


8F  4240    <44«l  aKk 
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CERTinCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESFONSIBIUTY  MATTERS;  AND  DRUG^HEE  WORKPLACE  REQUIREMENTS 

ApplkantsthouUreitf  to  the  rcgulatioiu  died  bdow  to  dcternniM  the  oaftificMkm  to  which  dwy  are  requfaed  to  attest  Appbcants 

should  also  review  the  IwtnictkwsfaceftificaUoBfaMJudwi  to  diewgulatkwwbefaiecumpletfn^  SignatuieofdUsfonn 

provides  for  oomplianoe  with  certifkation  lequiremenls  under  34  Cn  Ite  82,  Tfaw  RaMri^^ 

Xiovenunent-wae  Debannewt  and  Su>pen«iow  (NonprocuremenO  and  Covenuneia-wide  RequinHnente  for  Dn«-Fwe  Woikptoce 

(Granu).' The  certiftcattoMshaM  be  treated  ai  a  material  reptwentaUow  of  iKt  upon  wWdtrdfancewffl^ 

of  Education  determinei  to  award  the  covered  traniaction,  grant,  or  cooperative  f 


L  LOBBYING 

As  required  by  Section  13S2,  TItk  31  of  the  U.&  Cpdc;  and 
implemented  at  34  CFR  Part  82,  for  penont  entering  into  a 
KTunt  or  cooperative  amement  over  $1(X)XXX),  as  defined  at  34 
CFR  Part  82,  Sections  SLIOS  and  82.110,  the  appUont  certifies 
that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  %viU  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  penon  for 
Influencing  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Q>nDess.  an  officer  or  employee 
of  Q>ngresa,  or  an  employee  of  aMember  of  Congress  in 
connection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreemenC  and  the  extension, 
oontinuanon,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  COnareai^  an  officer  or  employee  of  Congress,  or  an 
employeeof  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  StandaraFonn  •  LLL,  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with  its  instructions; 

(c)  Hie  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawrards  at  all  tiers  (induding  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
fil  subredpients  shall  certify  and  disclose  acooniingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBnJTYMATTERS 

As  lequbed  by  Executive  Order  12549,  Debannent  and 
Suspoisfon,  and  implemented  at  34  CFR  Fart  85,  for 
prospective  partidpants  toprimaiy  covered  transactiona,  as 
d^bMd  at  34  CSV  Part  85,  Actfons  85.105  and  85.110 - 

A.  The  applicant  oeitifies  that  it  and  its  piindpals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  indigiM^  or  voluntariqr  cxduded  from 
covered  transactions  by  any  Federal  dq^artment  or  agency; 

(b)  Have  not  within  a  three  year  petted  preceding  this 
^pUoBlion  been  oonvlclad  of  or  Bad  a  cfvi)  judgment  rendered 
againet  them  for  coewnisBiQW  of  fraud  or  a  criaiwal  offense  to 
oonnaction  with  oblatoli^  attempting  to  obtain,  or  performing 
a  public  (Federal,  Stots;  or  hxaO  transaction  or  contract  under 
a  pubUc  transactfon;  vioiationofBBdenl  or  State  antitrust 

bribaiy,  fahificBtion  or  deeu  ul-Uoii  of  records^  maHtig  iaiae 
stateBwnts.  or  raceWng  Holew  ptupeitjf; 

fc)  Are  not  presently  todictad  for  or  otherwise  criminally  or 
cMUy  cfaaigad  by  a  aoiMRunantal  antiy  (Fadcral,  StM;  or 
locaO  with  ooauBisnMi  of  any  of  the  ofMnsas  enuBMBsted  to 
pangnq»h(lXb)o(tMsoartincation;i 


(d)  Have  hot  %irithto  a  three-year  period  preceding  this 
application  had  one  or  more  public  transactions  (Tedeial.  Si  ate; 
or  locaO  tenninated  for  cause  or  default;  and 

B.  Where  the  appbcaM  is  unable  to  certify  to  any  of  the 
stetemenis  to  this  certification,  he  or  she  shall  attach  an 
cxplanatten  to  this  appUcatioiL 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 


and 

tees,  as 


A.  The  applicant  certifies  that  it  will  or  will  oonttoue  to 
provide  a  drug-free  woriqptooe  by: 

(a)Publishir   a  statement  notifying  employees  that  the 
unlawful  manufacfur^  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  is  pnriiibited  to  the  grantee's 
%vorkplaae  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  m  such  prohibition; 

(b>  Establishing  an  on-going  dn;^-free  atvareneas  program  to 
inform  employees  about- 

(1)  The  dangers  of  drug  abuse  to  the  ivorkplaoe; 

(2)  The  grantee's  policy  of  matotaining  a  drug-free  worl^>lace; 

(3)  Any  available  drug  oounsdin^  rdiabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  impoeed  upon  employees  for 
drug  abuse  violations  occurring  to  the  workplaoe; 

(c)  Makins  it  a  requireoMnt  that  each  employee  to  be  engaged 
to  the  pcttormanoe  of  the  grant  be  |dvcn  a  copy  of  the 
atetement  required  by  paragraph  (a); 

(d)  Notifytog  the  employee  to  the  statement  required  by 
paragraph  (a)  that,  as  a  condition  of  cmpteyment  under  the 
grant,  the  employee  will- 

0 )  Abide  by  the  terms  of  the  statement;  and 

CO  Notify  the  emptoysr  to  writing  of  his  or  her  conviction  for  a 
vMation  of  a  aiminal  drug  statute  occurring  to  the  woifcpiaoe 
ao  later  than  five  calendar  days  after  audi  conviction; 

M  Notifying  die  aeency,  to  wiitin(p  wtehto  10  calendar  days 
after  reoavtog  nodoe  under  subparagraph  (d)(2)  from  an 
employee  or  otherwiae  receiving  actual  notioe  of  such 
conviction.  Empfoycrs  of  convlciedant|rfayees  must  provide 
notioik  induding  position  tide;  kK  Director,  Grants  and 
COntractt  Servioi;  U5.  Depanancnt  of  Education,  400 
Muyland  Avenue,  S.  W.  (fioom  312i  CSA  R^^kmal  Office 
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BuikiiM No. 3),  Wariili«lon. DC 20202-4571.  NbdccshaOin- 


(0  Taking  OM  of  the  ( 

o<  ran^ns  notk»  uMlcr  subniMra^  (dX2).  Mrilh  rnpect  to 

anyanploywwtioinoceiiwrtwr 

0)  Taking  it^iwuiii  I— t*iwi 

requiwnwiioirtiKRdMbUiuHwiArtolMW^Oi 

Q)  Reouiring  Mch  emptoyee  to  raitidpole  salisfKlorily  in  a 
dnM  abw  a«»i<anf«  or  KhabUtfalkw  pwyam  appiovod  ioc 
Mjch  purpowt  by  a  Federal,  Stale;  or  kxal  taaltk.  hw  enlorce- 
meni.  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  mainUin  a  drug- 
free  ivorkpiacc  through  iBwIenMfMalieiiif  pata^apka  (a). 
(b).(c).UlK(elaMd(0. 

B.  The  grantee  may  insert  ht  the  space  piwided  Mow  the 
site(s)  for  the  performance  of  %iMirfc  dofie  to  comwctioM  with  the 
tpecifk  grant: 

Place  of  Performance  (Street  address,  dty.  county,  sute,tip 
code) 


DRUG-FREE  WORKPLACE  _ 

(GRANTSES  WHO  ARE  INDIVIDUALS) 


A.  A«  a  cowdMen  of  the  gyantfcettMy  that!  Witt  wot  engage 
in  the  unlawfiil  aianufacnitc,  distributknv  dispensing  pos» 
sesrioo.  oruK  of  a  controlled  subsance  in  conducting  any 
activity  with  the  grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
vtolation  occurring  during  the  conduct  of  any  crant  activity, 
I  will  report  the  conviction,  in  writing,  within  fO  calendar 
daysoftheconvictioi\,to:  Director,  urants  and  G>nti«ct». 
Servioa;  US  Department  of  Education,  400  Maryland 
Avenue  &W.  Otoani  3IH  CSA  Regioiial  Office  Buikling 
Na  3),  Waahtogtoi^  DC  20202-4571.  Notice  shatadude 
the  Mentificalion  numbers)  of  each  affected  grant. 


Check  Q  if  there  arc  workplaces  on  file  that  ai«  itot  tdentifwd 

hCfC 


As  the  duly  aiahorized  ivpfcscniathw  of  the  appBcant  1  hereby  certify  that  the  applicant  wiO  comply  tvith  the  above  certificatfon^ 


^AMEOFAPPUCANT 


PR/ AWARD  NUMBER  AND/OR  PRQfECTNAME 


PRINTED  NAME  ANDHTLE  OF  AimMXUZED  REPRESENTATIVE 


SIGNATURE 


DATS 


I   - 


ED  8IMXn3, 6/W  (Replaces  ED  8O4008, 12/9:  ED  R>rm  GCS«0(  (REV.  12/88):  ED«MKm>,  S/W^a^ 
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Certification  Reeardinjg  Debarment,  Suspension,  Ineligibility  and 
Voluntary  delusion  -  Lower  Tier  Covered  Transactions 


XI^'5^?****°"  ^  reouired  by  the  Department  of  Education  regulations  implementine  Executive  Order 
12549,  Debarment  and  Suspension,  34  CFR  Part  85,  foralllower  tier  transactions  meetme  the  threshold 
and  tier  requirements  stated  at  Section  85.1ia  ** 


Instnictions  for  Certification 

1.  By  signing  and  submitting  this  proposal  the 
prospective  lower  tier  partidpant  is  providing  ti 
cettincatton  set  out  below. 


die 


2.  The  certification  in  this  clause  is  a  material 
represenution  of  fact  upon  which  reliance  was  placed 
when  this  transaction  wat  entered  into.  If  it  is  later 
determined  that  the  prospective  k>%ver  tier  participant 
knowingly  renderecl  an  erroneous  certificatkm,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  tvith  which 
this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and /or  debarment. 

3.The  DTOspective  lower  tier  participant  shall  provide 
immeeliate  written  notice  to  the  person  to  which  this 
proposal  is  submitted  if  at  any  tune  the  prospective 
lower  tier  participant  learns  that  its  certification  was 
erroneous  when  submitted  or  has  beooihe  erroneous 
by  reason  of  changed  circumstances. 

4.  The  terms  "covered  transaction,"  'debarred,' 
"suspended  "  "ineligible,"  "k>«ver  tier  covered 
transaction,  "partiapant,"person,*  "primary  covered 
transaction,"  principal,"  "proposal." and 'volunuriiy 
excluded,"  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Definitions  and  Coverage  sections  of 
rules  implementing  Executive  Order  i2S49.  You  may 
conuct  tne  person  to  which  this  proposal  is  sulimitted 
for  assistance  in  ot>taining  a  copy  ofthose  regulattons. 

5.  The  prospective  fower  tier  participant  agrees  liy 
submitting  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  Into,  it  shaU  not 
knowingly  enter  into  any  fonver  tier  covered 
transaction  with  a  person  who  is  debarred, 
suspended,  declared  indigibic;  or  volunttrily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the  department  or 
agency  %vitn  which  this  transaction  origuuted. 


6.  The  prospective  tower  tier  participant  further 
agrees  by  submitting  thisproposal  that  it  will 
indude  the  dause  tiQed  Xjertliication  Regarding 
Debarment,  Suspension,  IndigibUity,  ana  Voluntary 
Exchision-Lo  wer  Tier  Coveted  Transactions," 
without  modificatfon.  in  all  tower  tier  covered 
transactfons  and  in  all  solidtattons  for  tower  tier 
covered  transacttons. 

7.  A  participant  in  a  covered  tianaactton  may  idy 
upon  a  certSicalion  of  a  prospective  participant  in  a 
tower  tier  covered  transaction  that  it  is  not 
debarred,  suspended,  ineUgibfe,  or  voluntarily 
exduded  from  the  covcredtransaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
partidpant  may  dedde  the  method  and  frequency 
by  whfch  it  determines  the  eligibUity  of  its 
prindpals.  Each  oartidpant  may,  but  is  not 
required  to,  check  the  Nonprocurement  Ltot. 

8.  Nothing  contained  in  the  foregoing  shall  be 
construed  to  require  establishment  oTa  system  of 
records  in  order  to  render  in  gfXKl  Mth  the 
certification  required  by  this  oauae.  The  knowledge 
and  informatton  of  a  partidpant  is  not  required  to 
exceed  that  whkh  is  normally  possessed  by  a 
prudent  person  in  the  ordiiury  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructkms,  if  a  partidpant  in 
a  covered  transaction  knowingly  enters  intoa  tower 
tier  covered  transactton  with  a  person  who  is 
suwended,  debarred,  ineligible  or  voluntarily 
excluded  fnmi  participation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Covcnunent.  the  department  or  agency  with  whidi 
this  transaction  originated  ituiy  pursue  available 
remedies,  induding  suspenston  and/or  debarment. 


Ccitiflcatioii 
0) 


(2) 


The  promctive  lower  tier  paitidpent  certifies^  by  subnussion  of  this  pfoposal,  that  neither  it  nor  its 
prindpab  are  presently  debarred,  suspended,  proposed  for  debannent,  dedared  indteibie,  or 
voluntarily  exduded  from  partidpation  in  this  transaction  by  any  FUoal  department  or  agency. 

Where  the  prospective  lower  tier  partidpant  is  tmaUe  to  certify  to  any  of  the  statements  in  this 
certification,  such  proqiective  partidpant  shall  attach  an  explanation  to  tftis  prc^osal. 


^AMEOFAPPUCAhfT 


PR/AWARD  NUMBER  AND/OR  PRQ|ECT  NAME 


PRINTED  NAME  AND  ITTLE  OF  AimiORIZED  REPRESENTATIVE 


SIGNA1VRE 


DATC 


ED8IV00li9/90  (Replaces  GC5409  (REV.  12/88).  which  b  obsolete) 
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Febniaiy  4,  1991 


Part  VI 


Department  of 
Education 


School  Dropout  Demonstration 
Assistance  Program;  Notice 


y^dtwi  JtojIgUr  /  Vol.  B«.  No.  28  /  Monday.  Febniary  4.  IQQl  /  Notioet 


DCPARTMCNT  OP  EDUCATION 

School  Dffopout  OwnoMtf  oliofi 


:  Depertment  of  Education. 

:  Notice  of  final  prioritiM  for 
fiscal  yaar  (FY)  1981. 


;  The  Secretary  of  Education 
ettabhahes  absolute  priorities  for  the 
grant  competition  to  be  held  in  FY  1901 
for  the  School  Dropout  Demonstration 
Assistance  Prt^ram  authorlied  by  part 
A  of  title  VI  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  at 
amended.  Under  the  priorities, 
approximately  80  percent  of  the 
appropriated  funds  will  be  reserved  for 
two  types  of  broad  approaches- 
projects  that  focus  on  (1)  restructuring 
and  reform  within  school  clusters  or  (2) 
targeted  programs  for  at-risk  youth.  The 
remaining  fimds  will  be  reserved  for 
field-initiated  approaches  that  otherwise 
meet  the  requirements  of  the  authorizing 
statute.  All  of  the  projects  will  be 
coordinated  with  a  Federal  evaluation  of 
the  program,  and  there  will  be  an  in- 
depth  evaluation  of  selected  projects. 
wvcnvt  OKm  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Bagistar  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
priorities,  call  or  write  the  Department 
of  Education  contact  person. 


hTION  CONTACTt 

The  School  Dropout  Demonstration 
Assistance  Program.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  2048,  Washington,  DC  20202-6439. 
telephone  number  (202)  401>1342,  or 
lohn  R.  negel  (202)  401-1342.  Deaf  and 
hearing  fanpaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-80O-677-4339  (in  the  Washington.  DC 
202  area  code,  telephone  700-8300) 
between  8  a.m.  and  7  pjn^  Eastern  time. 

Note;  For  infbnnatiaa  relating  to  the 
application  raquirementa  and  procedurM 
under  tliia  program  Me  the  notice  inviting 
new  appUcations  for  the  School  Dropoat 
Demooatration  Aaaiatance  Pro-am  pal>liahed 
in  thia  lasoad  of  the  Fadatal  r 

ANY 


The  purpose  of  the  School  Dropout 
Demonstration  Assistance  Program  is  to 
reduce  the  number  of  chfldren  who  do 
not  complete  their  elementary  and 
•econdary  education  by  providing 
Federal  assistance  to  local  educaticmal 
agendas  (LBAs),  community-based 
organiiationa.  and  educational 
partnerthipa  to  eatabUsh  and 
demonstrate  effective  programs. 


On  October  0, 1990,  the  Secretary 
publiahed  a  notice  of  proposed  prioritiet 
(NPP)  for  the  School  Dropout 
Demonstration  Assistance  Program  in 
the  Federal  Register  (65  FR  41127).  The 
NPP  described  absolute  priorities  for  the 
grant  competition  to  be  held  in  FY  1091 
under  this  program.  Under  the  proposed 
priorities,  appropriated  funds  woiud  be 
reserved  for  projects  that  focus  on  either 
(1)  restructuring  and  reform  within 
school  clusters,  or  (2)  targeted  programs 
for  at-risk  youth.  The  NPP  also 
described  the  Federal  evaluation  of  the 
program.  Including  an  in-depth 
evaluation  of  selected  projects.' 

As  a  result  of  public  comment,  the 
Secretary  has  reserved  part  of  the 
appropriated  funds  for  field-initiated 
projects  so  that  promising  approaches 
that  might  hot  be  eligible  under  the  two 
priority  areas  may  be  demonstrated. 
Reserving  a  portion  of  the  appropriated 
funds  for  field-initiated  projects  should 
also  encourage  further  the  participation 
of  community-based  organizations.  In 
addition,  the  Secretary  has  amended  the 
priorities  to  clarify  that  applicants  may 
choose  to  phase  in  required  components 
during  the  first  year  of  a  project,  but  all 
components  must  be  implemented  by 
the  start  of  the  second  year.  Finally,  in 
districts  that  offer  open  enrollment, 
schoolwide  restructuring  must  occur  at  a 
high  school  and  its  dominant  feeder 
elementary  and  middle  schools. 

Analysis  of  Conments  and  fj^^wflff* 

In  response  to  the  Secretary's 
invitation  in  the  NPP,  71  parties 
sulmiitted  comments  on  the  proposed 
priorities.  An  analysis  of  the  comments 
and  of  the  changes  in  the  priorities  since 
publication  of  the  NPP  is  published  as 
an  appendix  to  this  notice. 

Tedmical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
addressed. 

Abeohite  Piiotltlaa 

With  approximately  80  percent  of  the 
appropriated  funds,  the  Secretary  will 
give  absolute  preference  to  applications 
that  focus  on  either  one  of  the  foUowii^ 
approaches: 

(a)  Restructuring  and  Reform 

Under  this  priority,  applicants  may 
apply  for  grants  to  restructure  the 
education  program  for  a  school  duster— 
that  is,  a  h^  school  and  its  feeder 
elementary  and  middle  schools.  In 
school  districts  that  offer  open 
enrollment,  the  schoolwide  restructuring 
must  occur  at  a  high  school  and  its 
dominant  feeder  elementary  and  middle 
schools.  Restructuring  will  require 


schoolwide  change,  and  a  proposed 
project  must  indude  at  least  the 
following  components  at  each  school 
level: 

(1)  Autonomy  for  both  prindpals  and 
teachers  to  determine  curriculum  and 
instruction  strategies.  (This  may  indude 
such  activities  as  the  following:  Setting 
school  performance  goals,  structuring 
schedules  and  patterns  for  daily 
instruction,  initiating  new  programs  and 
activities,  or  evaluating  adiievement.) 

(2)  Interesting  and  challenging 
curricula  that  move  students  along  as 
fast  as  their  capabilities  allow.  The 
curricula  must  introduce  instruction  in 
higher  order  skills  as  early  as  possible 
and  provide  context  for  learning,  not 
merely  teach  discrete  skills  with 
inadequate  attention  to  context  or 
meaning. 

(3)  A  school  climate  where  students 
are  made  to  feel  that  they  are  an 
important  and  Integral  part  of  the  school 
and  interaction  between  students  and 
adults  is  encouraged.  (Implementation 
strategies  may  include,  but  are  not 
limited  to,  counseling,  mentoring,  team 
teaching,  dividing  schools  into  smaller 
entities,  and  recognitioQ  of  students' 
cultural  heritage.) 

(4)  Systematic  monitoring  of 
attendance  and  follow-up  of  absences 
with  students  and  parents. 

(5)  Alternatives  to  standard  retention 
practices  (such  as  promotion  with 
spedal  assistance). 

(6)  Coordination  of  services  to  meet 
at-risk  students'  multiple  needs  (through 
such  approaches  as  case  management). 

(7)  Polides  and  procedures  to  ensure 
communication  among  schools  in  the      ' 
project  and  to  facilitate  a  student's 
transition  from  elementary  to  middle  to 
high  schools. 

(8)  Parent  and  community 
involvement  (using  such  means  as 
parent  advisory  coimcils,  volunteer 
groups,  or  school-based  management 
teams). 

(9)  Staff  training  to  provide  for 
effective  operation  of  the  program. 

(b)  Targeted  Programs  for  At-Risk  Youth 

Under  this  priority,  applicants  may 
apply  for  grants  to  support  projects  that 
involve  comprehensive  targeted  services 
for  at-risk  youth.  These  projects  may 
indude,  but  are  not  limited  to.  such 
approaches  as  spedal  programs  for  at- 
risk  youth  in  regular  sdiools,  a  "school 
within  a  school"  alternative  schools 
that  serve  only  at-risk  youth,  or  other 
similar  arrangements.  In  order  to  qualify 
for  funding  under  this  priority,  a 
propoeed  project  must  indude  at  least 
the  following  components: 
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(1)  Accelerated  learning  strategies  for 
improving  academic  performance  and 
interesting  and  challenging  curricula 
that  move  students  along  as  fast  as  their 
capabilities  allow.  The  curricula  must 
introduce  instruction  in  higher  order 
skilb  as  early  as  possible  and  provide 
context  for  learning,  not  merely  teach 
discrete  skills  with  inadequate  attention 
to  context  or  meaning. 

(2]  Systematic  monitoring  of     ' 
attendance  and  follow-up  of  absences 
with  parents. 

(3)  Family  outreach  that  is  culturally 
sensitive  and  provides  information  and 
training  to  parents  on  how  to  support 
their  child's  learning  both  at  home  and 
in  school. 

(4)  Counseling  services  (which  may 
include  individual,  group,  family 
counseling). 

(5)  Career  awareness  and  preparation 
services  (such  as  career  guidance, 
vocational  training,  enhancement  of 
employability  skills,  job  internships,  and 
Job  placement  services). 

(6)  Social  support  services  (such  as 
child  care,  health  services, 
transportation,  and  legal  aid). 

(7)  Linkages  among  feeder  elementary, 
middle  sqhools,  and  the  high  school; 
involvement  of  business  and  community 
groups;  and  coordination  of  project 
activities  with  those  supported  by  other 
Federal,  State,  and  local  programs. 

A  proposed  project  for  either  priority 
(a) — "restructuring"— or  priority  (b) — 
"targeted  programs  for  at-risk  youth" — 
must  include  all  of  the  components 
identified  for  that  approach.  An 
applicant  may,  however,  propose  to  give 
more  or  less  emphasis  to  individual 
components.  Projects  may  phase  in 
required  components  over  the  first  year 
of  the  grant,  but  all  components  must  be 
fully  implemented  by  the  second  year.  It 
is  not  necessary  that  all  of  the  identified 
components  .be  supported  with  fimds 
under  this  program.  Portions  of  the 
proposed  project  may  be  supported  with 
other  Federal,  State,  or  local  funds. 

Federal  Evaluation 

The  Department  of  Education  intends 
to  conduct  a  national  evaluation  of 
projects  funded  under  the  School 
Dropout  Demonstration  Assistance 
Program.  A  contract  will  be 
competitively  awarded  to  conduct  the 
evaluation.  "The  evaluation  will  assess 
all  components  of  the  project  including 
those  paid  for  with  our  Federal  State,  or 
local  funds.  All  grantees  will  be  required 
to  cooperate  with  the  national 
evaluation,  which  will  consist  of  two    ' 
parts. 

/*  The  first  part  of  the  evaluation  will  be 
a  descriptive  evaluation  that  involves ' 
collection  of  data  on:  (1)  The  students 


being  served,  including  socioeconomic 
background  and  attendance, 
achievement,  and  retention  data;  (2)  the. 
services  provided  and  cost  of  providing 
those  services;  (3)  extent  of  involvement 
of  parents,  business,  and  community 
groups  and  the  social  and  economic 
environment  in  which  the  project 
operates;  (4)  coordination  with  other 
agencies;  (5)  staff  training  and 
qualification;  and  (6)  status  of  program 
implementation.  Ail  projects  vkH  be 
required  to  collect  and  report  data  for 
the  descriptive  evaluation  in 
collaboration  with  the  national 
contractor. 

The  second  part  will  be  an  outcome 
evaluation  that  assesses  the  effects  of 
the  program.  Methodology  for  the 
outcome  evaluation  will  vary  depending 
on  the  type  of  project  Projects  that 
target  services  on  at-risk  youth, 
including  field-initiated  projects,  will  be 
evaluated  through  the  establishment  of 
control  groups  using  random  assignment 
or  the  selection  of  matched  comparison 
groups.  Projects  that  restructure, 
including  field-initiated  projects,  will 
use  a  trend  analysis  mediodology,  such 
as  interrupted  time-series  with 
comparison  groups  that  will  require 
assembly  of  data  from  administrative 
records  for  at  least  five  years  prior  to 
the  project  as  well  as  during  the  project 
The  data  will  be  collected  from  both  the 
project  schools  and  either  all  other 
schools  in  the  district  (for  small 
districts)  or  a  set  of  similar  schools  (in 
large  districts).  The  contractor  will  start 
working  with  projects  in  preparation  for 
the  outcome  evaluation  as  soon  as 
grants  are  awarded.  Implementation  of 
the  outcome  evaluation  will  take  place 
in  the  second  year  of  the  program  after 
selection  of  projects  and  the 
establishment  of  appropriate  control/ 
comparison  groups. 

For  the  outcome  evaluation,  the 
Department  will  select  a  number  of  sites 
for  in-depth  study.  For  those  sites,  the 
national  evaluator  will,  as  appropriate, 
establish  control/comparison  groups  or 
arrange  for  collection  of  prior  and 
current  administrative  records.  The 
National  evaluator  will  also  survey 
student  attitudes  and  teacher  attitudes, 
perceptions,  and  knowledge  in  those 
sites. 

Each  remaining  site  will  itself  contrad 
with  a  local  evaluator  or  use  district 
evaluation  staff  to  conduct  an  outcome 
evaluation.  These  evaluation  plans  will 
be  implemented  only  upon  review  and 
approval  by  the  Department  of 
Education.  The  local  evaluators  will 
establish  control  or  comparison  groups 
or  collect  prior  and  current 
administrative  records.  Each  site  will  ' 
provide  outcome  data  and  summaries  to 


the  national  evaluation  contractor  for 
indusion  in  national  analyses  and 
reports.  Technical  assistance  will  be 
available  from  the  national  contractor  to 
local  projed  directors  and  evaluators. 

In  the  application,  each  applicant 
must  submit  an  assurance  that  it  will 
collaborate  with  the  national  evaluation 
in  collection  of  descriptive  and  outcome 
data.  An  applicant  proposing  a  field- 
initiated  program  or  a  program  targeted 
on  at-risk  students  must  also  indicate  its 
willingness  to  participate  in  a  random 
assignment  evaluation  model  as 
described  below.  An  applicant 
proposing  to  restructure  a  duster  of 
schools  must  indicate  its  willingness  to 
cooperate  with  a  national  or  local 
evaluator  in  assembly  of  administrative 
records  on  student  characteristics  such 
as  attendance,  retention,  and 
achievement  and  on  school 
characteristics  such  as  school  lunch 
rates.  The  records  will  be  needed  from 
project  schools  and  either  all  other 
schools  in  the  district  if  the  district  it 
small  or  a  comparable  set  of  schools  if 
the  district  is  large. 

Random  assignment 

The  evaluation  of  targeted  projects  for 
at-risk  youth,  induding  field-initiated 
projects,  will  involve  the  establishment 
of  control  groups  through  random 
assignment  or  the  selection  of  matched 
comparison  groups.  The  appropriate 
method  of  select^  a  control  or  matched 
comparison  group  for  the  evaluation  of 
targeted  projects  for  at-risk  youth  will 
be  determined  by  the  Department  based 
on  program  characteristics. 

Random  assignment  of  potentially 
eligible  participants  to  the  program  and 
the  control  group  is  the  preferred 
method  of  evaluation  for  projects  in 
which  it  is  ap|HX)priate  and  feasible. 
Random  assigranent  will  not  affect  the 
total  number  of  students  served  by  the 
project  only  the  method  by  which 
eligible  applicants  are  accepted  into  the 
program.  In  particular,  it  will  not  be 
appropriate  in  sites  where  all  eligible 
students  can  be  served.  Random 
assignment  will  take  place  after 
potentially  eligible  participants  have 
been  identified  and  recruited. 
Individuals  in  the  control  group  will 
receive  no  services  from  the  projed 
funded  under  this  program,  but  will  be 
free  to  receive  other  available  services. 
If  the  Department  of  Education  decides 
that  random  assignment  is  not 
appropriate  for  a  project  matched 
comparison  ^Dups  will  be  selected  by 
identifying  nonparticipants  who  have 
characteristics  that  are  similar  to  those  ° 
of  the  program  participants. 
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Hie  independent  evahiator  under 
contract  to  the  Department  will  work 
closely  with  grantees  in  gaining  their 
cooperation,  choosing  the  control  or 
comparison  groups,  and  providing 
assistance  in  conductii^  the  activities 
associated  with  the  evaloation. 

Evahiatioa  by  the  Grantee 

The  Secretary  reminds  prospective 
applicants  that  the  requirements  for  self- 
evaluation  in  34  CFR  75.560  apply  to  this 
program.  An  applicant  must  submit  an 
evaluation  plan  to  address  these 
requirements  as  part  of  its  application, 
that  will  complement  the  activities 
conducted  through  the  national 
evaluation.  An  applicant  may  propose 
additional  local  evaluation  activities  to 
meet  local  information  needs  as  well. 
These  evaluation  plans  will  only  be 
implemented  upon  review  and  approval 
by  the  Department  of  Education.  Once  a 
grant  is  awarded,  the  grantee  will  be 
expected  to  submit  to  the  Department  a 
copy  of  the  report  from  any  local 
evaluation  implemented  as  part  of  the 
dropout  demonstration. 

IntergovemnMntal  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Departtnent's  specific 
plans  and  actions  for  this  program. 

Anthority: »  U^C  3241. 
Dated  January  14. 1991. 
TadSaadin. 

Acting  Secretary  of  Education. 
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Comments:  Several  commenters  expressed 
support  for  tlie  proposed  comprehensive 
drofKNtt  preventioa  priorities.  One  staled  that 
supporting  BMire  of  what  has  been  done  in  the 
past  will  DOt  wori[  and  that  comprdiensive 
approaches  in  Iwth  targeted  and  clustered 
programs  are  essential  if  we  are  to  make  any 
headway  in  addressing  the  problem.  On  the 
other  lisind  several  commenters  contended 
thai  the  propoeed  prIoHties  would  be 
inconsistent  wilh  the  tnteiil  of  the  audiorizing 
statute  and  recommended  tital  the  Secretary 
allow  field-initialed  approaches.  In  additioa 
soBM  of  the  onmmenters  believed  UmI  a 
compreheoaive  national  model  would  not  be 
workable  and  that  support  for  local  programs 
and  projecM  <■  'vfaal  is  needed  because  of  the 


numerous  factors  that  may  affect  whether  a 
student  drops  out  of  school. 

Dtacueeion:  Research  strongly  suggests  the 
need  for  s  comprehensive  approach  to 
dropout  prevention,  whether  the  approach  is 
targeted  to  at-risk  youth  or  focuses  on  school 
system  change  through  restructuring  and 
reform.  National-level  evaluative  evidence  on 
what  worlca  in  comprehensive  programs  will 
provide  Important  and  much  needed 
information  to  States  and  local  communities 
in  designing  inograms  to  increase  tl>e  number 
of  students  who  complete  their  elementary 
and  secondary  education.  However,  the 
Secretary  recognises  the  need  to  explore 
approaches  that  might  not  fit  under  one  of  the 
priorities,  but  would  otherwise  provide 
additional  important  information  to  State  and 
local  communities. 

Changes:  The  Secretary  will  reserve 
approximately  80  percent  of  the  appropriated 
funds  for  projects  that  focus  on  either 
restructuring  and  reform  or  targeted  programs 
for  at-riiik  youth.  The  remaining  funds  will  be 
reserved  to  support  field-initiated  protects 
that  meet  the  statutory  requirements  and  are 
of  sufficient  siie  and  scope  to  serve  as 
national  demonstrations. 

Comment:  One  commenter  expressed 
concern  that  a  requirement  to  address  all  of 
the  components  under  a  priority  at  the 
beginning  of  a  project  would  be  unfair  and 
suggested  that  a  project  be  allowed  to  phase 
in  components  over  a  period  of  lime. 

Discussion:  Nothing  under  these  priorities 
would  prevent  a  project  from  phasing  in 
components.  However,  language  has  l>een 
added  to  clarify  this  point. 

Changes:  The  provision  has  been  changed 
by  adding  the  sentence  "Projects  may  phase 
in  required  components  over  the  first  year  of 
the  grant,  but  all  components  must  be  fully 
implemented  by  the  second  year." 

Rastnictuiing  and  Rafona  Within  School 
Chistais 

Comments:  Several  commenters  expressed 
strong  support  for  the  priority  requiring  a 
comprehensive  restructuring  program.  One 
commenter  stated  tlut  thia  priority  is 
essential  if  urt>an  public  education  is  to 
contribute  effectively  to  reducing  the  dropout 
rate.  However,  one  commenter  expressed  a 
concern  that  this  priority  could  discriminate 
against  urban  school  districts  because  many 
DO  longer  have  the  traditional  school  cluster 
of  a  high  school  and  feeder  elementary  and 
middle  schools  serving  a  defined  attendance 
area.  Instead,  the  commenter  said,  many 
\u\mq  districts  offer  open  enrollment, 
allowing  a  student  to  attend  any  school  in  the 
district.  Another  commenter  stated  that  it 
would  t>e  next  to  impossible  for  a  school 
district  to  attempt  restructuring  while  dealing 
with  the  difRcult  task  of  dropout  prevention 
and  reclamation.  The  commenters 
recommended  that  this  priority  be  dropped. 

Discussion:  In  school  districts  where  the 
dropout  problem  is  so  severe  that  programa 
focused  on  Individual  youtlia  are  not  enough, 
where  "fixing  the  student"  cannot  be 
accomplished  without  "fixing  the  school," 
system-wide  restructuring  and  reform  is 
necessary.  The  Secretary  agrees  that  those 
school  districts  that  offer  open  enrollment 
should  not  be  precluded  from  competing 


under  this  priority  because  they  no  longer 
have  the  traditional  school  clusters.  The 
language  under  this  priority  has  been 
changed  to  accommodate  the  comroenter'a 
concern. 

Changes:  In  school  districts  that  offer  open 
enrollment  the  schoolwide  restructuring  must 
occur  at  a  high  school  and  its  dominant 
feeder  elementary  and  middle  schools. 

Comments:  One  commenter  expressed 
concern  that  two-year  technical  colleges 
would  not  be  al)le  to  compete  tmder  this 
priority  since  the  school  clusters  concept 
applies  only  to  K-12  systems.  This 
commenter  recommended  a  K-14  span  that 
would  allow  partnership  activities  between 
two-year  technical  colleges  and  K-12 
districts. 

Discussion:  There  is  nothing  in  this  priority 
that  would  preclude  a  two-year  technical 
college  from  entering  into  a  partnership  with 
a  K-12  district.  However,  the  purpose  of  the 
program  is  to  reduce  the  number  of  students 
who  do  not  complete  their  elementary  and 
secondary  education,  and  that  is  where  the 
emphasis  on  programs  must  remain. 

Changes:  None. 

Comments:  One  commenter  recommended 
that  this  priority  call  for  the  identification    ' 
and  selection  of  interventions  and 
instructional  strategies  prior  to  establishing 
autonomy  for  principals  and  teachers.  This 
comment^  also  suggested  that  projects- 
should  use  principals  and  teachers 
experienced  in  alternative  education  in 
implementing  restructuring  projects. 

Discussion:  Nothiitg  under  this  priority 
would  prevent  projects  from  identifying  and 
selecting  instructional  strategies  and 
interventions  prior  to  establishing  autonomy 
for  principals  and  teachers,  or  from  using 
personnel  with  experience  in  alternative 
education.  These  matters,  however,  are  local 
decisions. 

Changes:  None. 

Targalad  Programa  for  At-Riak  Youth 

Comments:  Several  commenters  expressed 
concern  that  community-based  organizations 
would  not  be  able  to  compete  uiuler  this 
priority  because  some  of  the  required 
components  are  normally  school-based  and 
are  not  undertaken  by  community-based 
organizations.  These  conunenters  sunested 
that  a  "menu"  approach  l>e  used  so  that 
community-based  organizations  could  choose 
some  of  the  components  but  not  be  required 
to  comply  with  all  of  them.  One  commenter 
expressed  concern  that  components  should 
he  determined  locally  and  recommended  that 
"must"  be  changed  to  '^ay'*  for  this  to  be 
accomplished. 

Discussion:  Under  the  authorizing  statute, 
nearly  SO  percent  of  the  appropriated  funds 
may  be  awarded  to  educational  partnerships. 
Community-based  organizationa  are 
encouraged  to  enter  into  partnerships  with 
local  educational  agencies  and  other  eligible 
entities  to  compete  for  those  funds.  In 
addition.  5  percent  of  the  appropriated  funds 
are  reserved  by  statute  solely  for  projects 
that  are  operated  by  community-based 
organizations.  These  organizations  that  are 
not  able  to  address  aU  of  the  components 
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under  this  priority  may  choose  to  compete  for 
field-lnitistad  pn^ects. 

Changes:  No  change  is  made  to  the  priority. 
However,  approximately  20  percent  of  the 
appropriated  funds  ars  reseived  fbr  firid- 
initiatad  approaches  to  ensure  that 
community-baaed  organizations  are  able  to 
compete. 

Federal  EvaluatioB 

Comments:  Two  commenters  expressed 
support  for  the  proposed  rigorous  evahiation 
component,  saying  that  it  Vvill  contribute  to  a 
better  nnderstandhig  of  what  works  in 
dropout  preventioiL  Another  commenter 
supported  locally  developed  evaluation 
components  designed  to  validate  strategies 
effective  in  dropout  prevention.  Oob 
commenter  expre8S«Ki  preference  for  the 
evaluation  plan  announced  hi  the  Fsdsral 
Kegistsr  on  May  la  1968,  stating  that  a  ; 
control  group  comparison  and  overiy 
structured  evaluation  would  not  get  at  the 
question  of  intended  outcomes  as  much  as 
will  other  evaluative  approaches. 

Two  commenters  expressed  concern  with 
the  implementation  of  a  random  assignment 
evaluation  methodology,  dting  operational 
and  philosophical  difficulties  wi&  providing 
services  to  some  members  of  a  target 
population  and  not  providing  services  to 
other  members  of  that  target  population, 
purely  for  evaluation  purposes.  Their  concern 
was  that  control  group  students  identified  as 
being  in  need  would  not  hsve  available  to 
them  the  same  services  that  other  students 


will  be  receivina.  Another  commenter 
recommended  that  random  assignment  occur 
before  recruitment  of  students,  rsther  than 
after  they  have  been  recruited. 

One  commenter  repressed  concern  that  the 
evaluation  would  provide  little  or  no 
information  on  the  level  of  resources  and 
costs  being  hivested  in  the  hiterventton  being 
evaluated  to  enable  an  assesment  of  cost 
effectiveness.  Another  commenter  stiggested 
thst  die  evsluation  place  mors  emphasis  on 
the  social  ecology  in  which  the  schools 
operate,  particulariy  in  the  analysis  of  time- 
series  data. 

Discussion:  Random  assignment  is  the 
most  rigorous  method  of  evaluating  program 
effects  in  that  it  controls  for  motivation  to 
participate  in  the  program.  It  is  particulariy 
appropriate  for  evaluating  dropout  prevention 
programs  because  the  hi^  dn^;>out  rate  is  a 
serious  problem  for  which  effective  solutions 
ars  beiiig  sought 

Because  die  statute  requires  that  priority 
be  given  to  applications  from  local 
educational  agencies  that  have  a  very  high 
number  of  percentage  of  school  drqpouts,  it  is 
imlikely  that  a  grantee  will  receive  sufficient 
funds  to  serve  «dl  eligible  students.  Random 
assignment  of  potentially  eligible  participants 
to  the  program  and  control  group  will  not 
affect  the  total  number  of  students  served  by 
the  project,  only  the  method  by  whidi  eligible 
applicants  are  accepted  into  the  program.  The 
primary  reason  for  random  assignment  is  to 
assess  the  relative  effectiveness  of  the 
program  on  its  participants.  This  can  be  best 


achieved  by  implementing  random 
assignment  at  die  point  of  selection  bito  the 
program. 

Random  assignment  will  not  be 
appropriate  in  sites  where  all  eligible 
stttdents  can  be  served.  Slots  can  be  set  aside 
for  eligible  students  that  program 
administrators  consider  to  be  particularly  in 
need  of  the  program  services:  those 
participants  woidd  not  be  part  of  the 
evaluation.  Students  in  the  control  group  will 
receive  no  services  from  the  program,  but  wiU 
be  free  to  receive  other  available  services 
and  can  be  provided  with  a  list  of  other 
services  available  in  the  area. 

In  addition  to  the  requirements  for  self- 
evaluatioo  hi  34  CFR  7S.sea  applicants  may 
propose  additional  local  evaluation  activltias 
to  meet  local  hifbrmation  needs  and 
complement  the  activities  conducted  throu^ 
the  Federal  evaluation. 

The  Federal  evaluation  will  include 
information  on  the  level  of  resources  and 
costs  being  invested  in  the  intervention  being 
evaluated  to  enable  an  assessment  of  cost 
effectiveness.  It  will  also  document  the  social 
and  economic  environment  in  which  the 
programs  operate. 

Changes:  The  description  of  the  Federal 
evaluation  has  been  revised  to  include  cost 
effectiveness  and  the  social  and  economic 
environment  of  the  projects. 

[FR  Doc  91-2502  FUed  2-01-01;  8:45  am] 
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rcroA1lo.l4.213I 

Evan  Start  Prooram;  NotiM  kivMng 
AppHcatlona  for  Naw  Awarda  for  Flacal 
Yaar(FV)1991 

wot:?  7X5  APPUCANTS:  This  notice 
is  a  complete  application  package. 
Together  with  the  statute  authorizing  the 
program  and  applicable  regulations 
governing  the  program,  including  the 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  competition. 

PURPOSE  OF  PROGRAM:  To  provide 
financial  assistance  to  eligible  local 
educational  agencies  (LEAs)  for  the 
Federal  share  of  the  cost  of  providing 
family-centered  education  projects  to 
help  parents  become  fuU  partners  in  the 
education  of  their  children,  to  assist 
children  in  reaching  their  fuU  potential 
as  learners,  and  to  provide  literacy 
training  for  their  parents. 

EUGIBLE  APPUCANTS:  The 
following  are  eligible  for  new  awards 
under  this  competition:  LEAs  (under  the 
definition  in  section  14n(12)  of  the 
Elementary  and  Secondary  Education 
Act  of  1965)  that  have  collaborated  with 
appropriate  nonprofit  organizations. 

DEADLINE  FOR  TRANSMITTAL  OF 
APPLICATIONS:  March  29, 1991. 

DEADLINE  FOR 
INTERGOVERNMENTAL  REVIEW: 
May  28, 1991. 

A  VAILABLE  FUNDS:  Approximately 
$21,180,000. 

ESTIMATED  RANGE  OF  AWARDS: 
SSOjOOO  to  $250,000. 

ESTIMATED  AVERAGE  SIZE  OF 
AWARDS:  9\SI^O0O, 

ESTIMATED  NUMBER  OF 
AWARDS  WO. 

Nota:  The  Department  is  not  bound  by 
any  estimates  in  this  notice. 

PROJECT  PERIOD:  Up  to  48  months. 

APPUCABLE REGULATIONS  (a) 
The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  part  75  (Direct  Grant  Programs), 
part  77  (Definitions  that  Apply  to 
Department  Regulations),  part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities],  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  part  81 
(General  Education  Provisions  Act- 
Enforcement),  part  82  (New  Restrictions 
on  Lobbying),  part  85  (Government-wide 
Debarment  and  Suspension 
(Nonprocurement)  and  Government- 
wide  Requirements  for  Drug-Free 


Workplace  (Grants)),  part  86  (Drug-Free 
Schools  and  Campuses);  and  (b)  The 
regulations  for  this  program  in  34  CFR 
part  212. 

DESCRIPTION  OF  PROGRAM: 
Recognizing  that  some  parents  lack  the 
skills  needed  to  help  their  children 
leam.  the  Even  Start  program  provides 
simultaneous  educational  services  to 
disadvantaged  children  and  their 
parents.  Eligible  applicants  are  LEAs 
that  have  collaborated  with  appropriate 
nonprofit  organizations.  Eligible 
participants  are  children  ages  1  through 
7  who  reside  in  an  elementary  school 
attendance  area  designated  for 
participation  in  the  Chapter  1  basic 
program  and  their  parents  who  are 
eligible  for  participation  in  an  adult 
education  program  under  the  Adult 
Education  Act 

The  Department  awards  grants  to 
LEAs  for  a  period  not  to  exceed  four  (4) 
yean.  For  continuation  of  funding 
beyond  year  one,  grantees  are  required 
to  show  satisfactory  progress  toward 
meeting  project  objectives.  The  Federal 
share  of  the  total  cost  of  each  project  is 
not  more  than  90  percent  in  the  first 
year,  decreasing  by  10  percent  in  each 
subsequent  year  to  60  percent  in  the 
fourth  and  final  year,  hi  its  application, 
an  LEA  must  demonstrate  its  ability  to 
provide  its  share  of  the  cost. 

The  Department  is  conducting  an 
evaluation  of  projects  under  Even  Start, 
and  successful  projects  are  considered 
for  dissemination  through  the  National 
Diffusion  Network.  Grantees  shall 
cooperate  with  the  Department's  efforts 
by  adopting  an  evaluation  plan  that  is 
consistent  with  the  Department's 
national  evaluation  and  with  the 
grantee's  responsibilities  under  (  75.590 
of  EDGAR.  It  is  not  expected  that  the 
application  will  includiB  a  complete 
evaluation  plan  because  grantees  will  be 
asked  to  cooperate  with  the  national 
evaluation  of  Even  Start  to  be  conducted 
by  an  independent  contractor.  Grantees 
may  be  required  to  amend  their  plans  to 
conform  with  the  national  evaluation. 
However,  the  review  panel's 
examination  of  the  applicant's  potential 
as  a  model,  under  \  212.21(e)  of  the 
regulations,  will  include  an  analysis  of 
the  approach  the  applicant  expects  to 
use  to  evaluate  its  project 

Each  applicant  shoidd  budget  for 
evaluation  activities  as  follows:  a 
project  with  an  estimated  cost  of  up  to 
$120,000  should  designate  $5,000  for  this 
purpose;  a  project  with  an  estimated 
cost  of  over  $120,000  should  designate 
$10,000  for  these  activities,  lliese  funds 
will  be  used  for  expenditures  related  to 
the  collection  tmd  aggregation  of  data 
required  for  the  Department's  national 
evaluation.  LEAs  must  also  budget  for 


the  cost  of  travel  to  Washington,  DC 
and  two  nights'  lodging  for  the  project 
director  and  the  project  evaluator,  for 
their  participation  in  the  annual 
evaluation  meeting. 

The  following  instructions  and 
examples  outline  the  procedure  an  LEA 
should  use  to  compute  the  percentage  of 
eligible  children  and  parents  to  be 
served  by  their  district  under  the  Even 
Start  program  (to  be  used  in  Part  IV-B  of 
this  application): 

(1)  Determine  the  number  of 
participating  Chapter  1  elementary 
attendance  tu«as  within  the  entire 
district 

Exampla:  District  A  has  10  participating 
Chapter  1  elementary  attendance  areas. 

(2)  Determine  the  number  of  parents 
in  all  attendance  areas  identified  above 
who  have  children  ages  1  through  7  and 
who  are  eligible  for  participation  in  an 
adult  education  program  under  the 
Adult  Education  Act 

Examplr.  Within  the  10  attendance  areas, 
the  LEA  determines  that  1,000  parents  have 
diildren  ages  1  through  7  and  qualify  for 
services  under  the  Adult  Education  Act 

(3)  Count  the  number  of  children  ages 
1  through  7  of  the  parents  identified  in 
(2)  above. 

Example:  These  parents  itave  1,500 
diildren  ages  1  tlirough  7. 

(4)  Add  the  result  of  (2)  and  the  result 
of  (3)  above  to  determine  the  total   ; 
number  of  eligible  Even  Start  parents 
and  children. 

Example:  District  A  has  2,500  eligible 
parents  and  diildren. 

(5)  Subtract  the  total  number  of 
individual  parents  and  children 
receiving  "similar  family-centered 
services"  (see  definition  in  f  212.21(b)(3) 
of  the  program  regulations). 

Example:  The  L£A  and/or  the  community 
in  which  District  A  is  located  currently 
provides  family-centered  services  to  TSS  of  tlie 
diildren  and  50  of  the  parents  who  are 
eligible  to  receive  Even  Start  services.  This 
group  is  subtracted  from  the  total  number  of  . 
eligible  participants  identified  in  (4)  above, 
thereby  reducing  the  total  to  2.37S. 

(6)  Identify  the  niunber  of  parents  and 
children  to  be  served. 

Ffrtip^r  District  A  has  determined  that  it 
will  implement  Even  Start  services  in  two  of 
its  Qiapter  1  elementary  attendance  areas.   ^ 
(iMsed  on  greatest  need).  Two  hundred      ■'■.,', 
eligible  diildren  and  ISO  eligible  parents 
reside  in  these  two  attendance  areas. 

(7)  Divide  the  number  identified  in  (6) 
above  by  the  number  resulting  from  (5). 
This  is  the  percentage  of  eligible  parents 
and  children  targeted  to  receive  Even 
Start  services. 
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:  350  divided  by  ^^75  equals  .1474 
or  14J)|  percent-INstrict  A  plaas  to  serve  IS 
perceol  of  the  ehglMe  Bmb  Start  papulation. 

AppUcants  are  paraitted  to  esttmate 
the  Bumber  of  eli^Ue  parenta'uid 
children  provided  that  the  information  fs 
baaad  npon  the  bmwI  reliable  uaA 
current  data  the  district  has  available. 
Districts  are  expected  to  identify  and  be 
•\iit  to  verify  data  sources. 

Applicants  must  be  complete  io  all 
respects  to  be  reviewed  and  considered 
for  funding. 

FundiBg  of  Current  Profecis 

In  accordance  with  the  requirements 
of  EDGAR,  the  Secretary  plans  to  fund 
acceptable  continuation  requests  of 
current  (FY  1980  and  FY  1990)  grantees 
before  funding  new  projects.  It  is 
estimated  that  the  number  of 
continuation  grants  will  approximate  the 
number  of  current  grants.  Section 
212.22(d)  of  the  regulations  provides  that 
to  the  extent  that  acceptable 
apphcations  are  received  from  the 


various  States,  the  Secretary  does  not 
give  grants  to  LEAs  in  one  State  in 
amounts  that  in  total  exceed  the 
amount  that  the  State  would  be 
allocated  under  section  1053(b)  of  the 
Act  if  the  appropriation  for  tlie  Even 
Start  program  equals  $60  million. 

The  following  three-column  table 
shows  the  estimated  amount  of  funds 
available  to  States  if  there  were  a  $50 
million  appropriation;  the  estimated 
amount  needed  for  funding  continuation 
grants  in  each  State;  and  the  estimated 
amount  of  funds  that  currently  remains 
available  within  each  State.  However,  if 
there  are  no  acceptable  applications  for 
new  grants  from  LEAs  in  a  State  that 
has  funds  available  in  Column  III,  it  is 
possible  that  the  amount  designated  for 
that  State  would  be  distributed  to 
applicants  fixim  other  States,  even 
though  the  total  amounts  awarded  in 
those  States  exceed  the  estimated 
amounts  available  as  indicated  in 
Column  1. 


:  State  A  has  an  esUoiated 
allocatioB  of  8250000  (Column  I)  end  two 
ooDtinttatioB  grants  totatiag  S250j000  (Cohimn 
D).  Thus,  there  an  no  funds  reoMiniiig 
available  In  Cohimn  IIL  An  LEA  In  Sute  A 
sawitftteo  en  acceptable  proposal  vial  le  tne 
next  highest  ranked  application  as  a  result  of 
the  peer  review  process.  State  B  has  an 
estlMaied  aOocation  of  1800600  (Cohm  I), 
and  two  continvetlon  grants  totaltng 
approximately  S30O000  (Cohunn  II).  Thus  the 
amount  of  remaining  available  funds  for  State 
B  ia  approximately  S20O000  (Column  01).  If 
diere  are  no  acceptable  epplicetions  frma 
LEAs  In  State  B,  die  $200000  could  be 
awarded  to  the  applicant  In  State  A.  even 
though  this  amount  would  posh  State  A's 
total  twyond  its  estimated  allocatioo  amount 
(Cohimn  I). 

LEAs  planning  to  apply  for  Even  Start 
funds  should  refer  to  the  following  table 
for  guidance.  However,  even  thov^  a 
State  has  no  funds  available  in  Column 
in,  it  is  possible  for  applicants  from  such 
States  to  receive  funds  available  under 
the  conditiona  described  above. 
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Selttion  Ciltaiia:  Selection  criteria 
for  the  Even  Start  program  are  found  in 
the  program  reguiationa  at  34  CFR  212.21 

IntaffovaniBMiital  Bavtow  of  Fedbcal 


This  program  if  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
fbr  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
imder  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact  see  the  list 
published  in  the  Federal  Register  on 
September  17, 1990.  pages  38210  and 
38211. 

In  States  that  have  not  established  a 
process  or  choeen  a  program  for  review, 
State,  areawide.  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide. 
regional,  and  load  entities  must  be 
mailed  or  hand-deUvered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372— 
CFDA  #84.213,  U.S.  Department  of 
Education.  Room  4181. 400  Maryland 
Avenue.  8W..  Washington.  DC  20202- 
0125. 


Proof  of  mailing  will  be  determined  on 
the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THIS 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPUCANT  SUBMITS  ITS 
COMPLETED  APPUCATION.  DO  NOT 
SEND  APPUCA  TIONS  TO  THE 
ABOVE  ADDRESS. 

Instructioas  for  Transmittal  of 
Applications: 

(a)  If  an  applicant  wants  to  apply  for  a 
grant  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to: 

U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #84.213).  Washington.  DC 
20202-4725 
or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to: 

U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA  #84.213),  Room  #3633, 
Regional  Office  Building  #3, 7th  and  D 
Streets.  SW„  Washington.  DC 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 


(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service 
does  not  uniformly  provide  a  dated 
postmark.  Before  relying  on  this  method, 
an  applicant  should  check  with  its  local 
post  office. 

(2)  The  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If 
an  applicant  fails  to  receive  the 
notification  of  application  receipt  within 
15  days  from  the  date  of  mailing  the 
application,  the  applicant  should  call  the 
U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  letter,  if  any— of  the 
competition  under  which  the  application 
is  being  submitted. 

Application  Instnictions  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Information— Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 
Part  III:  Application  Narrative- 
Additional  Materials:  Estimated 
Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certifications  regarding  Lobbying: 
Debarment  Suspension,  and  Other 
Responsibility  Matters;  and  Drug  Free 
Woiicplace  Requirements  (ED  80-0013). 


Certification  regarding  Debarment 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014, 9/90)  and 
instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department). 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 
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An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  McKee,  Compensatory 
Education  Programs,  Office  of 
Elementary  and  Secondary  Education. 
U.S.  Department  of  Education,  400 


Maryland  Avenue.  SW,  room  2017, 
Washington.  DC  20202-6132.  Telephone: 
(202)  401-1692.  Deaf  and  hearing 
impaired  individuals  may  call:  (202)  732- 
4538  for  TDD  services,  or  in  the 
Washington,  DC  202  area  code, 
telephone  708-9300  between  8  a.m.  and  7 
p.m.,  Eastern  time. 

Authority:  20  U.S.C  2741-2749. 
Dated:  January  29. 1991. 
John  T.  MacDonald, 

Assistant  Secretary  for  EJementary  and 
Secondary  Education. 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  a  standard  form  ussd  by  applicants  as  a  raquirsd  faeeshast  far  prsappUcations  and  applications  submitted 
for  Psdaral  assistanca.  It  will  ba  used  by  Federal  agencies  to  obtain  applicant  eartiikation  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  g^ven  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entnr:  Item:  Entrv: 


1.  Self-explanatory. 

2.  Data  application  submitted  to  Federal  agency  (or 
State  if  applicable)  A  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  prqject,  leave  blank. 


5. 


7. 


11. 


Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  appropriate 
letter<s)  in  the  tpace(s)  provided: 

— "^ew"  oMansa  new  assistance  award. 


— >  "Continuation"  means  an  extension  for  an 
additional  f\inding/budget  period  for  a  project 
with  a  projected  completion  data. 

•"Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.   Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Um  the  Catalog  of  Federal  Domestie  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 


Enter  a  brief  descriptive  title  of  the  project  if 
more  than  eoa  program  is  involved,  you  should 
append  an  explanation  on  a  Mparate  sheet  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  shewing  prqieet  loeatioii. 
For  preepplieationa,  use  a  separate  sheet  to 
provide  a  summary  description  ^this  project 


12.  List  only  the  largest  political  entities  afiecud 
(e.g..  State,  eountaea,  dtias). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  o>i/v  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple 
program  funding,  use  totals  and  show  brealulown 
using  same  categories  as  item  IS. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOO'  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 

17.  This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
andtaxes. 

18.  To  be  signed  by  the  authorixed  represenutive  of 
the  applicant  A  copy  of  the  governing  body's 
authorisation  for  you  to  sign  this  application  as 
official  representative  muat  be  on  file  in  the 
applicant's  ^Bce.  (Certain  Federal  agencies  may 
require  that  this  authorisation  be  submitted  aa 
part  of  the  applieatioa.) 
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MSTRUCnONS  FOR  THE  8F^4A 


General  lactmctkma 

Thii  form  is  daaigned  w.that  appUcation  can  bt  mada 
ibr  fufMis  from  one  or  mora  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agenqr  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shewn  for  different  funetioDS  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  ftinction  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  (unction  or  activity.  Sections 
A3.C.  and  D  should  include  budget  estimates  for  the 
whole  pnqect  except  when  applying  for  assistance 
which  requirea  Federal  authorisation  in  annual  or 
other  funding  period  increments.  In  the  latter  case, 
Sections  A3,  C.  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  tlie  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

SaetiOB  A.  Budget  SumoMrv 
linea  1-4,  C«luauis  (a)  and  (b) 

For  applications  pertaining  to  a  iutgU  Federal  grant 
program  (Federal  Domeetic  Assistance  Catalog 
number)  and  not  rtquiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  $utgU  program 
rtqittring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  muUipU  programs 
where  one  or  more  programs  nquirt  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  tJie  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Uaea  !•<  Columaa  (c)  throvgh  (f.) 

For  new  applieation$,  leave  Columns  (e)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b).  enter  in 
Columns  (e),  (f).  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
f    ''ing  period  (usually  a  year). 


Unaa  !•<  ColttOBaa  (e)  throvfh  (f.)  ( continued) 

For  contuuiing  grant  program  appUeations,  submit 
these  forms  before  the  end  of  each  funding  period  as. 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  $uppUm*ntal  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  {d\.  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  (bnds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  amounts)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Catagoriea 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  tlie  same  programs,  functions,  and  activities  shown 
on  Lines  1-4.  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-l  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  fljj  -  Show  the  amount  of  indirect  cost 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  granta,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4),  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (f)  on  Line  5. 


ir<;>r-l 


mrmuCnONS  FOR  TNE  SMHA  iteonifiuMtf 


Uaa  7  -  Enter  the  estimated  ameont  of  income,  if  any, 
expected  to  be  generated  fh>m  tlus  prqject  Do  not  add 
or  subtract  tlds  askoont  from  tlM  total  pregect  amount 
Show  under  tlie  pragraai  narrative  statement  the 
nature  and  source  of  income.  The  estifnated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  tiie 
grant 

Section  C  Noa-Pederal-IUaoureea 

Liaea  8-11  -  Enter  amounta  of  non-Federal  resources 
that  will  be  used  on  the  grant  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant 

Column  (c)  -  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
.  not  a  State  or  State  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 


Coltt 

(d). 


(e)  -  Enter  totals  of  Columns  (b),  (c).  and 


Use  12  —  Enter  the  teUl  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5.  Column  (f).  Section  A. 

Section  O.  Porocaatad  Caah  Neada 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 


UmM  -Birtar  the  aaaeuiaer  cash  from  an  other 
I  naedsd  by  quarter  during  the  first  year. 


LiM  18  -  Enter  the  toUls  of  ameuirta  en  Unea  IS  aaii 
14. 

BectioM  B.  Bvdgat  Batiaalaa  of  Federal  Funds 
Naaded  far  Batenca  of  the  Projoet 

16  •  If  -  Eater  in  Column  (a)  the  same  grant 
titlea  shown  in  Column  (a).  Section  A.  A 
breakdown  by  fimetion  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  tlie  program  or 
prqject  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  w  supplements)  to  funds  for 
the  current  year  of  existing  granta. 

If  OBore  than  four  lines  are  needed  to  list  the  program 
titlee,  submit  additional  schedules  as  necessary. 

Line  90  •  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line. 

Bactiaa  P.  Other  Budget  Informatioa 

Line  31  -  Use  this  space  to  explain  amounts  for 
individual  direct  elqeet-class  cost  categories  tliat  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Una  23  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  toul 
indirect  expense. 

Line  S3  -  Provide  any  ether  explanationa  or  cemmenta 
deemed  necessary. 


.*  '  !. 
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lu 
Appocstloo  NwMlivc 

Befbra  praparing  th«  appUcaUoa  lumtiv*, 
■ppUcants  should  raad  cirafiilly  th*  Bvvn 
Start  proywmmatic  raqairanMnto  in  the  Act. 
30  VS.C.  2741-M.  and  tha  appUcabta 
ratuktioiu  (34  CFR  Put  212).  The  nurativt 
•hottld  encompaM  aach  function  or  activity 
for  which  funda  an  baing  requaated  and 
■hould  ba  praaanted  in  tha  following 
saquance— 

A.  Bagin  with  an  abatract — a  iumniaiy  of 
tha  propoaad  proiact 

&  DMcriba  a  plan  of  operation  containing 
tha  iix  itaou  requirad  in  aactloo  108a(c)  of  ^ 
Act.  20  U.&C  2746(c)  aa  foUowK 

1.  A  daacription  of  tha  pro|act  goals  and 
objactivaa.  Bxpraaa  ob^activoa  in  maasurabla 
tarms  againat  which  tha  prograaa  of  the 
pcoiect  can  ba  arahiatad. 

2.  A  daacriptlao  of  tha  activitiaa  and 
aatvlcaa  that  will  ba  provldad  by  the  protect 
Tiaa  seven  program  uemanls  required  by 
sectioa  1064(b)  of  the  Act  20  U.S.C  2744(b). 
moat  be  indiided.  aa  fbilowK 

•  tha  Identtflcation  and  racmitment  of 
eligible  children,  incfaiding  a  deecription  of 
the  outreach  methoda  to  be  ueed  to  identify 
Eamiliea  not  cuneotly  aseodatod  with  the 
schools  of  the  LEA; 

•  screening  and  preperatloo  of  parents  and 
children  for  partidpatioa  indndii«  teeting. 
lefsml  to  neceaaary  counaellng.  and  related 


•  deaign  of  protect  and  provtakm  of 
support  aarvioea  (wiien  onavailaUs  Cram 
otfier  sooroee)  appropriate  to  the  pertldpants' 
work  and  odier  raapaoaibUitlea,  inchiding— 

achaduling  and  location  of  servioea  to 

allow  foint  partidpetiaa  by  poreote  end 

children; 
—child  care  for  the  period  that  parents  are 

taivotved  in  the  Even  Start  protect  and 
—tranaportatioo  for  the  purpoee  of  enabling 

parents  and  their  children  to  partidpato  hi 

the  Even  Start  protect 

•  the  eatablishment  of  instructional 
programa  that  promote  adult  literacy,  training 
parente  to  support  the  educatioaal  growth  of 
their  children,  and  preparation  of  children  fbr 
success  in  regular  school  programs; 

•  provision  of  special  training  to  enable 
ataff  to  develop  the  skills  neceesary  to  work 
with  parente  and  young  children  in  the  ftill 
range  of  inatmctional  sarvicea  o&rad 
through  Even  Start  (inchiding  child  care  staff 
in  programa  enrolling  children  of  Even  Start 
partidpante  on  a  space  available  basis); 

•  provision  of  and  monitoring  of  int^ratad 
instructional  services  to  participating  parente 
and  children  through  home-based  programa; 
and 

•  coordination  of  dw  Even  Start  protect 
with  propams  asatetad  under  Chapter  1  and 
any  relevant  programa  under  Chapter  2  of 
Title  I  of  the  Act  the  Aduh  Education  Act 
the  Education  of  tha  Handicapped  Act  the 
Job  Training  Partnership  Act  and  with  the 
Heed  Start  program,  volunteer  literacy 
programa.  and  other  relevant  programs. 

2.  A  daacription  of  the  population  to  be 
served.  (An  eetimate  of  the  number  of 
partidpante  is  to  be  provfcled  hi  Part  IV  (B)). 

4.  If  appropriate,  a  deecrtptiOD  of  the 
ooUaborattve  eSorte  of  die  institations  of 


Liaher  education,  community-baaed 
orgeniietimia,  the  appropriate  Stete 
educational  agency,  or  other  appropriate 
nonprofit  organiiationa  tai  carrying  out  the 
proted  for  whidi  asatetanoa  is  soimht; 

5.  A  stetement  of  tha  methods  which  will 
be  used— 
^o  ensure  that  the  proted  will  serve  those 

eligible  partidpante  moat  in  need  of  the 

Even  Start  activities  and  sarvicea. 
— to  provide  Even  Start  services  to  spedal 

populations,  sudi  as  individuals  with 

limited  Engiiah  profidency  and  individuals 

with  handicaps:  and 
— to  encourage  partidpante  to  remain  in  the 

protect  for  a  time  suffident  to  meet  proted 

goeis;and 

0.  A  daacription  of  tha  methods  by  which 
the  appUcant  will  coordinate  the  proposed 
Even  Start  proted  with  programs  under 
chapter  1  and  chapter  2,  where  approprtete. 
of  Title  I  of  the  Act  the  Adult  Education  Act 
the  Job  Training  Partnership  Act  and  with 
Heed  Start  programa,  volunteer  literacy 
l»ograms  and  other  relevant  programs. 

C  Complete  the  narrative  by  addressing 
each  selection  criterion  in  the  order  in  which 
the  criteria  are  listed  in  34  CFR  212.21.  Where 
appropriate  the  applicant  should  reference 
sections  of  the  narrative  and  date  sheete 
rather  than  repeat  information  here. 

D.  Ind.'«ie  any  other  pertinent  information 
that  might  .tssist  the  Secretary  in  reviewing 
the  application. 

E.  Supply  necessary  date  on  the  date 
aheete  in  Part  IV.  The  Secntary  strongly 
requeste  the  applicant  to  limit  the  Application 
Narrative  to  no  more  than  2S  double-spaced, 
typed  pegee  (on  one  side  only),  although  the 
Secretary  will  consider  applications  of 
greater  length.  The  Department  has  found 
that  successful  applications  under  this 
program  generally  meet  this  page  limit 
Supplemental  documentation  and  data 
sheets.  (D)  and  (E)  above,  should  be 
appended  to  the  narrative  and  need  not  be 
counted  as  part  of  the  25  pages. 

Part  IV 

Even  Start  Program 

Datasheet 

A.  Information  on  additional  fundi 
(1)  Estimate  the  additional  funds  necessary 
to  meet  the  requiremente  of  section  1054(c)  of 
the  Act  which  provides  that  the  Federal 
share  of  the  total  coat  of  the  proted  may  be 
no  more  than  80%  in  the  first  year  of  the 
protect  80%  in  the  second  year.  70%  in  the 
thiiid  year,  and  80%  in  the  fourth  and  any 
subsequent  year.  Additional  funds  may  be 
obtained  from  any  source  other  than  funds 
made  available  for  programs  under  Title  I  of 
the  Act 


Year 

Require- 
ment 

Amount 

Souroeof 
lunde 

1...,., 

10* 
20% 
30% 
40% 

f 

? ,    ,, 

S 

S 

9 

A 

the  appUcant  meet  the  requiremente  of 
section  1064(c)  of  the  Ad  m  the  event  that 
such  Federal  or  Stete  funds  an  not  available? 


E  Information  on  eligible  partidpants. 


1.  Totst  number  d 
end  perentt  In  sppicsnfs  Ctispter 
1  elemefilsfy  attendsnoe  areaa,  nd 
cuned^f  feosMnQ  temsy^enteced 

in  ttw  Even  Start  statute,  20  U.&a 
2741-48.  (Reier  to  212.21(b)(3)  d 

mv     rVgUMIOnB     lOr     QtlmWOOIn     01 

**ilniMv  fwn0y^snl0f0d  MfvtoM'*)». 

c.    nunVMr    Off    OTyBM   CnOWi    WiO 

ptrtnti  In  <1)  abO¥«  to  te 
by  thto  pretMSt^..... ...»».»»». 

3.  PamniMM  of  oHc 
pafante  deeotied  In  (1)  atwve  to 
be  sened  by  tNe  prated  ((2)+(1))-. 


Describe  the  procedures  used  to  determine 
the  number  of  eligible  children  and  parente 
not  currently  served  in  (1)  above: 


Explain  the  rationale  used  to  determine  the 
number  of  children  and  parente  to  be  served 
by  this  proted  in  (2).  above: 


(2)  If  other  Federal  or  State  funda  are  listed 
aa  the  source  for  additional  hmda,  how  will 


C  Applicant  represente  [    ]  urban  [    J 
rural  area. 

Check  '^irban"  if  the  LEA  is  witUn  a 
Standard  Metropolitan  Stetistical  Area 
(SMSA)  as  designated  by  the  United  States 
Department  of  Commerce,  Bureau  of  Census. 
Check  "^ural"  if  the  LEA  U  outoide  the 
boundary  of  a  SMSA.  If  the  LEA  is  within 
both  designations,  check  the  area  in  which 
the  matority  of  partidpante  reside. 

Documentation 

D.  Attach  documentation  to  demonstrate 
that  the  applicant  has  the  qualified  personnri 
required — 

(1)  to  develop,  administer,  and  implement 
the  project  and 

(2)  to  provide  spedal  training  necessary  to 
prepare  staff  for  the  project 

E.  Attach  documentation  to  demonstrate 
that  the  applicant  has  arranged  for  the 
services  of  an  experienced  evaluator  to  assist 
in  the  development  of  the  applicant's 
evaluation  plan  and  to  coordinate  that  plan 
with  the  Secretary's  independent  evaluation. 

F.  Applicant  certifies  that  an  open  meeting 

waa  held  on  ,  10 to  provide 

the  opportunity  for  the  public  to  comment  on 
the  subted  matter  of  this  application. 

Authorized  I£A  repreaentettva 
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Title 


Date 

Estimated  Public  Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting  burden 
in  this  collection  of  information.  Public 


reporting  burden  for  this  collection  of 
information  is  estimated  to  average  20 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  You  may  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 


reducing  this  burden,  to  the  U.S. 
Department  of  Education,  Information 
Management  and  Compliance  Division, 
Washington,  DC  20202-4651;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  1810-0540, 
Washington,  DC  20503. 

(Information  collection  approved 
under  OMB  control  number  1810-0540. 
Expiration  date:  6/91.) 
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ASSURANCES  >  NON-CONSTRUCTION  PROGRAMS 


Note: 


CerUia  of  Umm  aMurAoees  may  not  be  applicable  to  your  prou'ect  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  reqvire  applicanU 
to  certify  to  additional  assiirances.  If  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorised  repreeenUtive  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  suflicient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorised  representative. 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  US.C  II  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPafs  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  sUtutea  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Righu  Act  of 
1964  (PL.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended (20 use  IS  1681-1683. and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  US.C.  f  794),  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
use  1$  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  RehabiliUtion  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  ||  523  and  5'>''  -^f  the  Public  Health 
Sendee  Act  of  1912  (42  U  S  C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Righu  Act  of  1968  (42  US  C  I 
3601  et  seq  ),  as  amended,  relating  to  non- 
discrimination in  the  sale,  renUl  or  Gnancing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  sUtuU(s)  under  which 
application  for  Federal  assisUnce  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  sUtuU(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requiremenU  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equiuble  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requiremenU  apply  to  all  inUresU  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  II 1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  US  C.  II  276a  to  276a- 
7).  the  Copeland  Act  (40  US.C.  I  276c  and  18 
use.  II 874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  US.C.  II  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreeroenU. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requiremenU  of  Section  102(a)  of  the 

■  Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipienU  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  toUl  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

*1.  Will  comply  with  environmenul  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursMant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
»  developed  under  the  CoasUl  Zone  Management 
Act  of  1972  (16  use  II  1451  et  seq);  (f) 
conformity  of  Federal  actions  to  SUte  (Clear  Air) 
Implemenution  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  US.C.  I 
7401  et  seq);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (PL.  93-523).  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.  L. 
93-205). 

12.  Will  comply  with  the  WUd  and  Scenic  Rivers  Act 
of  1968  (16  use.  II  1271  et  seq.)  related  to 
protecting  componenU  or  potential  componenU  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  PreservaUon  Act  of  1966,  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.e.  469a-l  et  seq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjecU  in^lved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  WUI  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended.  7  US.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  US.C.  ||  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requiremenU  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


^•CNATUNf  Of  AUTHOmZEO  aRTIFYING  Of  FIOAL 


APPUCAMT  OWSANOATIOM 


nui 


OATESUMMrrrfD 
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CEKTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESrONSIBUJTY  MATTERS^  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 


gnwaO^JI^mtitottow  thiB  be  irfd  m»  imterM  it^iimwUtkm  of  btt  upon  wKich  tS»nn  wUl  bt  pUcrfwhew  tfx  Department 
of  EdwatkMdctennlnei  to  award  tlwcovwvdirMaacUon.  grant,  or  cooperative^^  p-«»  wnci,  ow  uepanmem 


t  LOBBYING 

As  requirad  by  Section  136^  Tttk  31  of  the  U^  Codtb  and 
tattplemeniad  at  34  CFR  Plut  13,  for  penons  anieriM  into  a 
gnmt  oc  coopeiaUwi  aiii  went  over  SlOOjDOO.  a»  daiaod  m  M 

CHt  Pang,  SeettomfeMS  and  ttna  the  applicant  Millflea 
that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  wiB  be 
Bi^  by  or  on  behalf  of  the  undersigned,  to  any  penon  for 
faiAuendng  or  atlanptlng  10  Infhiance  an  ofRcer  or  eoiployee 
of  any  agency,  a  Menber  of  ConpeM.  an  officer  or  employee 
of  CongicM.  or  an  employee  of  aMcmber  of  Cornices  la 
oonneaion  with  the  OMkbig  of  any  Federal  grant,  the  entering 
fauo  of  anv  ODoparalhfv  agieannent.  and  the  extension, 
continuation,  renewal,  amendment  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  hmda  ether  than  Federal  appropriated  funds  have 
>  paid  or  trill  be  paid  to  wy  panon  fx  taUhMMirv  or 


attampting  to  influence  an  offker  or  employee  of  any  wency,  a 
Maoibar  ^  Connaaik  an  officer  or  employee  of  Congms.  or  an 
wnployee  of  a  Member  of  Congiees  in  connection  t^tMs 
Federal  grant  or  cooperative  agreement,  the  undersigned  al«li 
complale  and  flubmi  Standard  Fonn  •  LLU  "Disdoauic  Fbrm 
to  Report  Lobbying- in  accordance  with  ks  instructions; 


ic)  The  undersigned  shall  require  that  the  language  of  this 
oeitiAcatlon  be  incfaidad  in  the  award  documoiufor  all 
tuba  wards  at  all  tiers  (indudii^  subgrants.  contracts  under 
grants  and  ooopcretiv*  agreements,  and  subcontracts)  and  that 
all  subradpienu  shall  certify  and  disclose  accordingly. 


1  DEBAKMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBIUTY  MATTERS 


Aanquirad  by  Exacuthw  Older  12S49, 

Su^natoo,  and  impleenented  at  34  CFR  Part  85,  <br 
MoapactlMpaitidMnts  in  orimaiy  covered  tranaaaiont,aa 
defined  at  34  CFR  ^Brt  85.  Sactkms  85.10S  and  8S.110 - 

A  The  applicant  certiflea  diat  It  and  its  principals: 

b>  Am  not  pnaantly  debamd,  auspendad,  peoooead  for 
datament  dadarad  InaligBik  or  voluntari^  aaduded  from 
cowered  tranaadiona  by  any  Fad«al  depaitmcnl  ori^ency; 

(H  Hawe  not  within  a  thiwyaar  period  pieaading  thia 

■rr!^'~*' ^— '^"'--^-'7  Y^Tnlrinitiiii 

ageinatthemfafmmBUasionoffcaudoraata&MlofiiBaein 
connectiM  with  obtaining,  attempting  to  obtain,  or  per«D^^ 
a  piMk  (Fadaral  Slal«,  or  locaO  bawMction  or  oontnd  under 
a  piMc  traaaacttai;  vWathM  of  IWeral  or  Stale  Mtteuat 

rdaatructloaaf  aacorda,  BnSSwUae 
^  or  racaivtng  ilolaa  property; 

fc)  Ara  not  praiantl/  todidad  far  or  otherwiae  criminally  cr 

bcaO  with  eomaia£i  of  any  of  theoMnaea  emuncratad  in 
t  a  Kb)  of  tUacartiAcMieii;  I 


(d)  Have  not  within  a  three-year  period  preceding  thU 
application  had  one  or  more  piMic  transactions  (federal  StattL 
or  iocaO  terminated  for  cause  or  default;  and 


B.  Where  the  applicant  la  unable  to  certlly  to  any  of  the 
statements  in  di&  oertilkation,  he  or  she  shaU  attach  an 
e[q>lanation  to  this  applkatkm. 


3.  DRUG-FREE  WORKPIACB 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988.  and 
implemented  at  34  CFRPart  85,  Sufamrt  F,  for  grantees,  as 
defined  at  34  CFR  Part  86,  Sections  85i05  and  Is.6t0 - 

A.  The  applicant  certifies  that  it  will  or  tvill  continue  to 
provide  a  drug-free  wrorfcplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
uaeofacontioUed  attbatance  Is  prohibited  in  the  grantors 
workplace  and  KMdfying  the  actions  that  trill  be  token  aainst 
employees  far  violation  of  such  prohibition;  ^^ 

(b)  EstobBshlng  an  on-yoing  drug-free  awarancaa  program  to 
ii^form  cmpk>yees  about- 

a )  The  dangers  of  drvg  abuse  in  the  tvorkplace; 

(2)  The  grantee's  policy  of  anaintaining  a  dn^-free  workplace; 

0)  Any  available  drug  oounaelii^  rdiabiliution,  and 
ampfayae  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  emptoyeea  for 
diwg  tbttm  viobtiena  occuiiliig  In  the  workplace; 

(c)  Makinc  it  a  requirement  that  each  empfoyee  to  be  engawed 
in  the  performance  of  the  grant  be  dvcn  a  copy  of  the 
•tatemerU  required  by  paragraph  (a); 

(d)  Notifying  the  empfa>yee  In  the  atatemenl  required  by 
paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  emptoyee  tvill- 

0)  AUde  by  the  terms  of  the  statement;  and 

Q>  Nolily  theempleyer  In  writing  of  Ms  or  her  conviction  for  a 
violation  of  a  oiminal  drug  statuto  occurring  in  the  tvorkplace 
no  later  than  Ave  calendar  days  after  such  conviction; 

W  Notifying  the  agency,  in  trriting,  withta  10  calendar  days 
altar  receiving  notke  under  aubparagraph  (dX2)  from  an 
•mptoyaa  or  otherwiae  racaivii^  actual  nodoe  of  such 
oonvktion.  Empfoyersofconvictadampkiyeeamuatprovkle 
notloa,indudingpoaitiontitk;to:  Diredor.  Grants  arid 
Contracu  Service;  US.  Department  of  Education,  400 
Maryland  Avenua,  S.W.  (Room  312i  CSA  Regional  OfRce 
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Buikling  Na  i).  Washington,  DC  20a01-4S7l.  Notice  ahaU  k»- 
dude  the  klentifkation  number(a)  of  eachaffactod  grant; 

(0  Taking  one  of  the  foOowing  actioM^  friiNn  30  calendar  days 
of  receiving.notice  under  aubparagrapli  (d)(2X,  with  raapect  to 
any  cmpfoyee  «vho  is  so  convKteet- 

(1 )  Taking  appropriate  persoiuiel  action  against  such  an 
empfoyee,  up  to  and  induding  termination.  uunalsUN  with  the 
requirements  of  the  Rchabilitatfon  Ad  of  1973^  w  amended;  or 


(2)  Reauiring  such  empfoyee  to  partKipatoaatisfactorily  in  a 
drug  aouae  assistance  or  rehabiutatfon  program  approved  for 
auch  purposes  by  a  Federal,  Stat«,  or  focal  mealth,  law  enforce- 
ment, or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  ouintain  a  drug- 
free  workplace  through  implementotioa  of  pan«raphs  (a). 
(b).(c),rdT,(e),and(0; 


B.  The  grantee  may  insert  in  the  space  provided  bdow  the 
site(s)  for  the  performance  of  work  done  in  connedion  with  the 
spedfic  grant: 

Place  of  Performance  (Street  address,  dty, county,  sttte;  zip 
cede) 


DRUG-ntEE  WORKPLACE 
<GRANTEES  WHO  ARE  INDIVIIHIALS) 


A.  As  a  condition  of  the  grant,  I  cotily  that  I  will  not  engage 
In  the  tmlawful  manufacture,  distribution,  dispensing,  pos- 
session, or  use  of  a  controlled  substance  in  conductiitg  any 
activity  tvith  the  grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
vtolation  occurring  during  the  condud  of  any  gram  activity, 
i  trill  report  the  oonvidkm,  in  writiruL  within  10  calendar 
days  of  the  conviction,  to:  Director,  Grants  and  G»ntracts 
Service,  US.  Dnartment  of  Educatio^  400  Maryland 
Avenue;  SW.  (Room  3124.  CSA  Rm^  Office  Buikling 
No.3),Wa8hii^ton.DC20202-4S7l.  Notice  shall  indude 
the  identification  number(s)  of  each  affected  grant 


Check  Q  i(  there  are  workplaces  on  file  that  an  not  identified 
here. 


As  the  duly  authorized  i^reaentatweof  dtt  applicant,  I  hereby  certify  that  the  applkant  trio  comply  trith  the  above  certifkatfons. 


^AMEOFAPPUCANT 


PR/ AWARD  NUMBER  AND/OR  PRQfECT  NAME 


>RINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  8(M)013;  i/90  (Replaoes  ED  804X106^  12/89;  ED  form  OCS<)06^  (REV.  12/88);  EDSIHIOIO,  5/90;  and  ED8(>^ 
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Certification  Resaiding  Debannent,  Suspension,  Ineligibility  and 
Voluntary  ficdusion  -  Lower  Tier  Covered  Transactions 

Thb  ccftificatton  te  required  by  tl«  Departtnent  of  Educitkm  icgiulatkMis  im^^ 

12549,  DebarnmM  and  SospeiskMV  34  t7R  Fut  85,  for  aO  lowwr  tier  traraacttons  meeting  tte 

and  tier  requirements  stated  at  Section  85.1  la 


Instructions  for  Ccrtificatioa 

1 .  By  signing  Mid  wbmittiM  Ms  nopoML  tlw 
pn>tpe%v«lo%««r  tier  MitidpsMlsprevkUng  tiie 
certiflcation  id  out  bdow. 

1  The  certification  in  this  clause  is  a  msMrial 
representation  of  (act  upon  vrhich  niianoa  %*as  placed 
when  this  transaction  was  cntsfed  into.  If  it  is  later 
determined  that  the  prospectiv*  b«Mr  tier  participant 
knowingly  rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  trartsaction  originaled  may  pvnue  available 
remedies,  including  su^)ension  and/or  debarment. 

3.  The  prospective  lower  tier  participant  shall  provide 
immediate  written  notice  to  the  person  to  which  this 
proposal  is  submitted  if  at  any  t&ie  the  prospective 
lower  tier  participant  learns  that  its  cenuication  was 
erroneous  when  submitted  or  has  become  erroneous 
^  reason  of  changed  circumstances. 

4.  The  terms  'covered  transaction,*  'debarred,' 
'suspcnded,"incUsible,"lowcr  tier  covered 
transaction.  *partiapant,'  'person.'  'primary  covered 
transaction.*  "principal'  proposal,'  and  "voluntarily 
excluded,*  as  used  in  this  dauae,  have  the  meanings 
set  out  in  the  DefiiUtions  and  Coverage  sections  or 
rules  impiementing  Executive  Order  12549.  You  may 
contact  tJte  person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  ofthose  regulations. 

5.  THe  prospective  lower  tier  participant  agrees  by 
submitting  this  proposal  thai,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lo«»er  tier  covered 
traiuaction  with  a  person  who  is  debarred, 
suspended,  declared  ineligible;  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the  doartment  or 
agency  ivith  which  this  tranaactioa  originated. 


i.  Hie  prospective  bwcrtiarpertidpant  further 
agrees  by  stftwiitting  this  proposal  that  it  will 
tndudc  the  clause  tifled  XertUkation  Regarding 
Debarment,  SuspensioiL  Inelitfbility,  and  Voluntary 
Exdwion-Lower  Tier  Covered  Transactions," 
«fithout  modification,  in  all  k>wcr  tier  covered 
transactions  and  in  all  iolidtations  for  k>«ver  tier 
covered  transactions. 

7.  A  participant  in  a  covered  transaction  may  rely 
upon  a  certification  of  a  prospective  participant  in  a 
k>iver  tier  covered  transaction  that  it  IS  not 
debarred,  suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
participant  may  decide  the  method  and  frequency 
by  whjdi  h  determines  the  eUgibility  of  its 
prindfials.  Each  participant  iMy,  but  is  not 
required  to,  diecK  the  Nonprocurement  List. 

8.  Nothing  conttined  in  the  foregoing  shaO  be 
construed  to  require  establishment  ot  a  system  of 
records  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The  knowledge 
and  information  of  a  partidpanl  is  not  required  to 
exceed  that  whkh  is  normally  possessed  by  a 
prudent  person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  far  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  participant  in 
a  covered  transaction  knowingly  enters  tato  a  k>%ver 
tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluntarily 
excluded  from  participation  in  this  truisaction,  in 
additktn  to  other  remedies  available  to  the  Federal 
Covenunent,  the  department  or  agency  vrith  which 
this  trsnsactioa  originaled  may  pursue  available 
remedies,  including  suspension  and/or  delMument. 


CcitificatioB 


(1)  Thepronective 

principals  are  pr 

volantarily  eaduded 


vtVmn  tia  jwitidpamcertMie^by  submisrionof  ttd8pi<Dposa|,tt>ititeithcf  tt 

prinSpafe  are  pwstnttydwaned,siispende<Lpw)poeed  for  debarment,  declared  ineligible,  or 

duded  from  participation  in  thk  transaction  by  any  Federal  departmentor  ageit 


nor  II* 


<2}  Where  the  proapective  lower  tier  pwtkipant  b  tmaUe  to  eeitify  to  any  ol  the  statements  in  this 
oertification,  sudt  proapacdve  participant  shall  attadi  an  explanatfon  to  this  pfopoaaL 


MAME  OF  APPLICANT 


WNTED  N AME  AND  ITTLE  OF  AimiORIZED  REPRESENTAHVB 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


SIGNAnnRB 


DATE 


BD»«01<9/90  <RsphcwOGS409  (REV.  12/881  which  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 

Complete  thi*  form  to  disdose  lobbying  activities  pursuant  to  31  U.$.C  13S2 
(Sec  reverse  lor  public  Ixirden  disclosure.) 


SMMMMi 


1.    Type  of  Federal  ActioiK 


D 


a.  contract 

b.  grant 

c  cooperative  agreement 

d.  k>an 

e.  loan  guarantee 

f.  loan  Insurance 


SUtM  •(  Fcdcrd  Action: 

□  a.  bid/offer'appUcation 
b.  initial  award 
c  post-award 


4.    Name  and  Address  of  Reporting  Entity: 

Q    Prime 


a    Subawardee 

Tief  ____ ,  if  known: 


Congressional  DittricL  if  known: 


6.     Federal  Department/Agency: 


a.     Report  Types 

□  a.  MtUlffling 
b.  material  change 

for  Material  Change  Only: 

year  ^____  quarter 


date  of  last  report 


S.    If  Reporting  Entity  in  No.  4  is  Subawvdee.  Enter  Name 
and  Address  of  Prime: 


Coogressiowal  l>lstrkt  H  known: 


7.     Federal  Program  Name/Description: 


8.    Federal  Action  Number,  H  known: 


CFOA  Number,  it  ipplkabit: 


S.     Award  Amounl.  H  known: 
% 


10.  a.  Name  and  Address  of  Lolibyuig  Entity 

(if  individual,  fast  name,  hnt  nam*,  Mh 


b.  Individuals  Performing  Services  iinduding  address  i/ 
dtffe/ent  ftom  No.  lOa) 
(list  name,  first  namt,  Mfk 


t»tl*ch  Cennnuation  SIfttdl  %HU-\  ri  wtcesMOf) 


11.  Amount  of  Payment  (theck  all  that  applyii 

$  ___^_____^_^__  D  actual        D  planned 


12.  Form  of  Payment  (chtck  all  that  applyk 
D    a.  cash 

a    b.  in-kind,  specify:  ruture  _^___ 
value    


13.  Type  of  Payment  (cfiecli  all  (hat  4ppfy): 

O  a.  retainer 

O  b.  one-time  fee 

O  c.  commission 

D  d.  contingent  fee 

Q  e.  deferred 

a  f.  other;  specify:  _______«__ 


14.  Brief  I>escriptioo  of  Services  PeHormed  or  to  be  PcHormed  and  Datcfs)  of  Service  including  officcrlsl.  employccisl. 
or  McmbeHs)  contacted,  for  Payment  Indicated  in  Hem  11: 


tltMdi  CenHnaalion  f>>— «fi)  S^Ul-A.  »wcoti«>v< 


IS.  Continuslion  Shcelts)  SMU-A  attadwd:       O  Yes 


DNo 


MWtwUSl.niiii'  r«ii»i<lill|liS«t«''*i»fc»' 

Ms.  na  «idMMI  k  MV*«4  PMMMM  I 

tt  UtC  nu  Ml  I 

■riUUi  Iv  PmSBc  tnpMln.  M*  pMM  ah*  Wk  M 

ilMikaSMM 


T! 


Signature:  . 

nue 


Teleplione  No.:. 


Dalr.. 
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mSTRUCnONS  FOR  COMFlCnON  OF  SF41I,  DISaOSURf  OF  LOBBYING  ACTIVITIES 

T>vt  dhdonn  fofm  <haR  b*  cowylcted  by  At  ftpoftbig  cntty.  t«ltcdMr  wbawwdei  or  prime  Federal  recipient.  «t  the 
Mt!«ticn  or  receipt  of  •  cowered  Federal  action,  or  a  matcfial  diangt  to  a  prcwioiis  fSing,  punuant  to  title  11  U.S.C 
(ection  13S2.  Tfie  fiSng  of  a  fomt  is  required  for  each  paymcfil  or  agreement  to  make  payment  to  any  iobt>yin ^  entity  for 
influencing  or  attempting  to  influence  an  ofilcer  or  cmpldjfcc  of  any  agency,  a  IMemt>cr  of  G>ngrei«.  an  oificer  or 
efnployec  of  Congress,  or  an  employee  of  a  (Member  of  Cor^;ress  in  connection  «iiith  a  covered  Federal  action.  Use  the 
SF-LU-A  Continuation  Sheet  for  adoltiortal  infocmatian  if  the  space  on  the  fonn  is  inadequate.  Complete  all  items  that 
apphr  for  both  the  initial  fDing  and  material  change  report.  Refer  to  tfte  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  (or  additional  infomiation. 

1.  Identify  the  type  of  covered  Federal  action  for  siMch  lobbying  actMty  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  ciassilteation  of  this  report,  if  this  is  a  foOowup  report  caused  liy  a  material  change  to  the 
infonrution  previously  reported,  enter  the  year  and  quaiter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  (or  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  dty,  sute  aitd  lip  code  of  the  repoitinc  entity.  Include  Congressional  District  if 
knowiv  Chedc  the  appropriate  dassilication  of  ttte  reporting  entity  that  Msignates  if  it  is.  or  expects  to  be.  a  prime 
or  subaward  redpient  Identify  the  tier  of  the  subawardec.  eg,  tite  first  subawardee  o(  the  prime  is  the  1st  tier. 
Subawards  indude  but  are  not  limited  to  subcontracts,  nbgrants  and  corttract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  dtecks  "Subawardee",  then  enter  the  full  nanne,  address,  gty,  stale  and 
zip  code  of  the  prime  Federal  redpieni.  Indude  Congressional  Oittict  If  knowrv. 

6.  IrMer  the  name  of  the  Federal  ageiKy  making  the  award  or  loan  commitment.  Indude  at  least  one  organizational 
level  below  agertcy  name,  i(  known.  For  eumpie,  DepaitmefM  of  Transportation,  Uruted  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (Item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal  Idendfyirtg  mjmber  available  for  the  Federal  action  identified  in  item  1  (e-g.. 
Request  for  Proposal  (RFI>)  number;  Invitation  (or  Bid  (IFB)  number;  grant  annouiKement  number  the  contract, 
grant  or  loan  award  number;  the  appiicatioi«/proposal  control  numt>er  assigned  by  the  Federal  agerKy).  Indude 
prefixes,  eg,  "RFP-OE^tWH)!." 

9.  For  a  covered  Federal  action  where  there  has  (wen  an  award  or  loan  commitment  by  ttte  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  Item  4  or  S. 

10.  (a)Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  influence  the  covered  Federal  actioru 

(b)Enter  the  full  names  of  the  individuaKs)  performing  services,  «td  hdude  full  address  if  different  from  10  (a). 
Enter  Last  Name,  First  Name,  and  IMiddte  initial  (IMl). 

11.  Enter  the  amount  of  compertsation  paid  or  reasonably  ecpected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whether  the  payment  tias  been  made  (actual)  or  will  be  made  (planrted).  Check 
al  boaes  that  apply.  If  this  is  a  material  dunge  report  enter  the  cumulaiiv*  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  the  appropriate  boi(es).  Check  aB  Inses  tttat  apply.  If  payment  is  nude  through  m  in^Ond  contribution, 
specify  the  nature  ai«d  value  of  the  in-Und  payment 

13.  Oieck  the  appropriate  boi(es).  Check  afl  boaes  that  apply.  If  odter.  spedfy  nature. 

14.  Provide  a  specific  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  the  date(s)  of  any  services  rendered.  Indude  all  preparatory  and  related  activiiy,  not  just  time  spent  in 
actual  contact  with  Federal  offid^  Identify  the  Federal  offfdaKs)  or  •nploycc(s)  contacted  or  the  officers). 
empioyee(s),  or  Membeits)  of  Congress  that  were  contacted 

15.  Check  whedicr  or  not  aSF-UX-A  Continuation  Sheetfs)  it  tttachod. 

16.  The  certifying  official  shafl  sign  and  date  the  form,  print  MsAier  name,  tide,  and  telephone  number. 


Public  lepertiHg  burden  for  diiiceRactioweflwf—iiauiila 
innrucMnib  iewciwig  fnong  data  towet^  gaihcnng  and 

for  rrtuang  dM  buidan.  10  tf«e  OMcc  of  h 


par  rsiponM.  including  time  tor  wviewing 
eemplnng  and  revNwmg  thecoBectton  of 
el  MeniiMwn.  including  Miggctliont 
MoiKI  (0S4»<)04a».  WarfM^lon.  O  C.  20S03 


DISCLOSURE  OF  LOBBYING  ACnVITIES 
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a»pw»xdkyOMl 


35 


[FR  Doc.  91-2506  Filed  2-1-01;  8:45  am] 
MLUMQ  COOK  4000-Ot^ 


36 


BEST  COPY  AVAILABLE 


i   :  .'.  •'^•f    • 


Monday 
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Part  VIII 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

24  CFR  Subtitle  A 

HOPE  for  Public  and  Indian  Housing 
Homeownership  Program;  Notice  of 
Program  Guidelines 
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DEPAfmmr  OF  HOUSMQ  AND 
URBAN  DCVELOPMENT 

OfflM  of  ttw  Secretary 

14  CFR  Subtitle  A 

lOoekct  Na  IM1-41M;  m-MM  H  Oil 

HOPE  for  PuMte  and  indtan  Houekig 
nvHnOTfwiiOTvnip  riuyiwn{  nouce  or 


;  Office  of  the  Secretary,  HUD. 
action:  Notice  of  program  guidelines 
under  42  use  12896. 


:  This  notice  announces  HUD's 

guidelines,  for  immediate  effect,  for  the 
operation  of  the  HOPE  for  Public  and 
Indian  Housing  Homeownership 
program  (HOPE  1)  that  provides  for 
homeownership  by  low-income  families. 
Elsewhere  in  today's  issue  of  the 
Federal  Regietar.  HUD  is  publishing 
notices  to  implement  the  other  two 
HOPE  grant  programs: 

HORB  for  Homeownership  of 
Multifamily  Units  {HOPE  2):  and 

HOPE  for  Homeownership  of  Single 
Family  Homes  (HOPE  3).  The  HOPE 
Grant  pro-ams  are  auUK>rised  by  title 
IV  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (Pub.  L  101-«2S, 
enacted  November  28. 1990).  HOPE  is  an 
acronjrm  for  Homeownership  and 
Opport\mity  for  People  Everywhere. 

While  the  three  notices  for  the  HOPE 
programs  are  similar  la  many  respects, 
there  are  differences  HUD  has 
determined  to  be  appropriate  due  to 
differences  in  what  types  olpsopeity  are 
eligible,  who  may  apply  fat  grants,  and 
other  program  features.  HUD 
specifically  invites  comments  on 
differences  among  the  programs  and 
whether  the  differences  increase 
efficient  administration  of  the  programs, 
as  well  as  suggestions  for  additional 
differences  or  elimination  of  differences 
among  the  programs.  These  comments 
will  be  takeh  into  consideration,  along 
with  other*  requested  below,  in 
developing  the  final  roles  for  the 
prMrams. 

The  purpose  of  the  HOPE  Grant 
programs  is  to  provide  homeownership 
opportunities  for  low-income  families 
and  individuals.  Important  to  the 
success  of  the  HOPE  1  program  will  be 
the  development  of  resident-based 
organixatioii*  that  wHl  have  central 
responsibilities  for  the  program. 

The  authorizing  legislation  provides 
for  implementatioa  by  publication  of  a 
notice  for  effect  HUD  invites  public 
comment  on  this  notice  of  program 
guideUnes  and  wiD  consider  the 
comments  in  developing  the  final  rule 
for  the  program.  As  required  by  the 


statute,  HUD  wiO  publish  the  final  nile 
within  e^t  awoths  of  the  data  dM 
Notice  ofPunding  Availability  mOFA) 
for  the  HOPE  program  is  pubUmad. 

When  Congress  appro|Niates  fisuds 
for  this  program,  HUD  will  publleh  a 
NOFA  advising  potential  applicants 
how  to  obtain  an  application  packet  and 
establishing  deadlines  and  other 
requirements  for  submission  of 
applications. 
OA-nt:  Effective  date:  February  4.  IWl. 

Comment  due  date:  May  6, 1901. 
Those  sections  of  these  Guidelines  that 
contain  information  collection 
requirements  (sections  310, 415^  801.  and 
806)  will  not  become  effective  ontii  the 
Office  of  Management  and  BudfeC  has 
approved  the  information  collation 
requirements  and  a  separata  Mrtioe  of 
that  fact  has  been  published  by  HUD  in 
the  Federal  Ragistar. 
AODWHiH;  Interested  persons  are 
invited  to  submit  comments  regarding 
these  guidelines  to  the  Office  of  the 
General  Counsel,  Rules  Docket  Clerk, 
room  10276.  Department  of  Hooaing  aind 
Urban  Development,  451  Sevendi  Street 
SW..  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  oHnmunication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7-.ao  a  jn.-5:30  p.m.  Eastern  Time)  at  the 
above  address.  Note  that  comments  on 
the  faiformation  collection  requirements 
contained  in  sections  310, 415, 801,  and 
80S  should  also  be  forwarded  to  the 
Office  of  Management  and  Budget's 
Office  of  Information  and  Regulatory 
AfhiTB,  New  Executive  Office  Boilding. 
room  SOOl.  Washington.  DC  2030S, 
Attention:  Wendy  Sherwin.  Desk  Officer 
lor  HUD. 

As  a  convenience  to  commenlers,  the 
Rules  Docket  Clerk  will  accept  bsief 
public  comments  transmitted  by 
facsimile  ('TAX^  machine.  The 
telephone  nuoiber  of  the  FAX  receiver  is 
20:^-706^337.  (This  is  not  a  toll-&«e 
number.)  Only  public  comments  of  six  or 
fewer  total  pages  %vill  be  accepted  via 
FAX  transmittal.  This  limitation  fa 
necessary  to  assure  reasonable  access 
to  the  equipment.  Comments  seat  by 
FAX  in  excess  of  six  pages  will  not  be 
accepted.  Receipt  of  FAX  transadttaia 
will  not  be  acknowledged,  except  that 
the  sender  may  request  conflrmatiaB  of 
receipt  by  calling  the  Rules  Docket  derii 
(voice  202-708-2064  or.  for  persons  who 
are  hearing-  or  speech-impeired.  IDD 
202-706-32S8). 


kTWN  CONTSaCTt 
Gary  Van  Buskirk.  Homeownerddp 
Division  for  Public  and  Indian  Heaafa^ 
room  4112. 202-706^233.  To  provide 


service  for  persons  who  are  hearing-  or 
speech-impaired,  this  number  may  be 
reached  via  TDD  by  dialing  the  Federal 
faiformation  Relay  Service  on  1-400-877- 
IDDY.  1-800-677-8339,  or  202-706-9300. 
Dqjartment  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410.  (Telephone 
numbers,  other  than  "800"  TDD 
maabers,  are  not  toll-free.) 

A  potential  applicant  may  submit  a 
written  request  to  the  person  specified 
immediately  above,  requesting  that  its 
name  be  placed  on  a  mailing  Ust  for  the 
receipt  of  application  packets  that  will 
be  mailed  after  publication  of  the 
NOFA. 

iUPPtEMeNTAiiv  mroNMATiON:  The 

information  collection  requirements 
contained  in  this  notice  have  been 
sabmitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  expedited  review 
under  the  Paperwork  Reduction  Act  of 
1980.  Pending  approval  of  these 
collections  of  information  by  0MB  and 
the  assignment  of  an  0MB  control 
namber.  no  person  may  be  subjected  to 
a  penalty  for  failure  to  comply  with 
tlwse  information  collection 
requirements.  Upon  approval  by  OMB.  a 
Notice  containing  the  OMB  approval 
Bomber  will  be  published  in  tlie  Federal 
Regbter. 

The  annual  public  reporting  burden 
for  the  collection  of  information 
coUectian  requirements  contained  in  this 
notice  are  estimated  to  include  the  time 
for  reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  bmtlen  is 
provided  in  this  document  under  part  X, 
Odier  Matters.  Comments  regarding 
burden  estimates  or  any  other  aspect  of 
these  collections  of  information, 
including  suggestions  for  reducing  the 
burden,  should  be  sent  by  March  6. 1991, 
to  the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  at  the 
address  stated  above:  and  to  the  Office 
of  tailatBMtion  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  room  3001. 
Washington.  DC  20503.  Attention: 
Wendy  Sherwin.  Desk  Officer  for  HUD. 
At  the  end  of  the  public  comment  period 
on  this  notice,  the  Department  may 
amend  the  information  collection    ' 
requirements  set  out  in  this  notice  to 
reflect  pablic  comments  or  OMB 
conmenla  received  concemfaig  the 
~  Bn  collections. 


[  Note:  TheSe  program 
galdelines  will  appear  in  an  appendix  to 
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subtlde  A  of  title  24  of  the  Code  of 
Federal  RegalatioBs. 

lOTSe  oTCOflMlllS 

L  PurpoM:  Suramaiy;  and  Relationship  to 

Otiier  Proaranu 
101  farpese. 
106.  Summvy. 

IttL  RalalioBriyp  to  other  programs, 
(a)  Wahrar  «t  section  •  nfuiatioat. 
(l>)IUahttopaiduia«. 
(c)  Relatioaahip  to  other  homeowaerahip 

pragrans. 
tdl  InappUcabltlty  of  section  18. 
(ej  SecUon  8  ACCi. 
(I|  Medeniisation. 
(g)  SectiM  20(1)  asristaooe  for  XMCa  aftd 

KOs. 
(h)  ContteuattoR  of  aoaual  oontribatioRS. 
(i)  Opaiatiog  Mibsklies. 
(I)  Raservatioa  of  sacttoa  S  authority, 
(ig  Variations  to  FHA  single  family 

mortgage  Insurance  programs. 
II.  Definitions 
in.  Planning  Grants 
aOLPiaoaii^gnate. 
(a)  General  aotiNrity. 
(l>)I>ia«iiiiggraaU. 
(c)Set-asida 
30S.  EUgiUe  Piaaning  Grant  Activities. 

(a)  Development  of  RMCa  and  RCs. 

(b)  Training  and  tedmlcal  asslatanca. 

(c)  Feaaibffity  studies. 

fd)  PreUadmuy  ardiitoctmi  and 

englneertag  woik. 
(e)  Counseling  and  training. 
({)  Econoayc  developawat 
(g)  Security  plana. 

(h)  Application  for  implemeaUUoa  graat 
(i)  Other  activities. 
3ia  Applications  for  Planning  Grants. 

(a)  NOFA. 

(b)  Application  oontents. 

(1)  Request  for  planning  grant 

(2)  Qualifications  aad  experience  of 
applicaat. 

(3)  EUglhU  property. 

(4)  CHAS  certification. 

(5)  Equal  apportimity  certifications, 
(e)  Resident  interest 

(7)  Disdosares  required  by  Reform  AcL 

(8)  OtTier  iwjttii  enients. 

(c)  Screening. 

315.  Rating,  ranking,  and  seieclloa  of 
planning  grant  appbcationa. 

(a)  Rating. 

(b)  Ranking  and  selection  to  assure 
national  geographic  diversity. 

(c)  Use  of  set-aside  to  hmd  implementation 
grants. 

(a)  Reduction  In  requested  grant  amounts. 

(e)  Notification  of  approval  or  disapproval. 

(f)  Insufficient  apfjrovnble  applications. 

(g)  InnpplicaMity  of  enviranmentai  I 
roqi^ranMnts. 

iV.  InyhanantsMon  Grants 
401.  Implemantatton  grants. 

(a)  Implemeatatioa  grants. 

(b)  National  competition. 
405.  Eligible  fanpiementation  grant 

activitlas. 
(a)  Cost  I 
(b)Eligifalai 

(DArcytsrtialaadei^tossdstwoit. 
(2)  Imp!  ssMMitatiaB  af  boas  siwisrafajp 


(3)  RaiMbilitaaon. 

(4)  Administrativa  < 

(5)  Develapmant  of  RMCs  and  RCs. 

(8)  Counseling  and  training. 
[7]  RelocaUon. 

\B)  Temporary  relocation. 

(9)  Asoietaaoe  for  operating  expenaee. 

(11)  Replacement  housing  plan. 
(12}L^fc«a. 

(13)  Oiling  training  aeeds. 

(14)  Economic  development 

(15)  Other  activities. 

410.  Matching  requirements. 

(a)  Reqalrenient  fer  each  reoipienl  ta  match 
the  HUD  pant 

(b)  Form. 

(c)  Other  restrictioas. 

(d)  Exception  for  Indian  hoaaing 
authorities. 

415.  AppKcations  for  implementation 

grants. 
(aINOFA. 

(b)  Appbcatian  conteots. 

(1 )  Request  far  HOPE  grant 

(2)  Section  S  applicatioa. 

(3)  Qualifications  and  experience  of 
applicant 

(4)  Description  of  proposed  homeo%vnerShip 
program. 

(S)Plan. 

(6)  BMgiUe  property. 

(7)  Houstag  quality  standards  plan. 
M  RapJaoeawnt  houaiag  plan. 

(9)  Match  requirements. 

(10)  Disclosure  under  Reform  Act 

(11)  Financing. 

(12)  ABordabiiity. 

(13)  Sales  price  to  applicant  or  other  entity. 
(M)  Sales  prices  aad  tenas  of  sale  to 

ekgiUe  {aaailiea:  forai  of  ownership. 

(15)  Resale  restrictions.  If  any. 

(16)  Management  entity. 

(17)  CHAS  certiOcaUon. 

(U)  Equal  opportunity  certifications. 

(19)  Resident  interest 

(20)  Public  hearing. 

(21)  Plan  for  use  of  certain  program  income. 

(22)  Noadisplaoemeat;  participation  by 
residents. 

j23)  GooBooiic  development 

(c)  Screening. 

420.  Threshold  review. 

425.  Rating,  ranking,  and  selection  of 

applicants, 
(a)  Rating. 

(bj  Eavtronmental  reviewr. 
(c)  Baairing  and  aelectian  to  assure 

national  gsoysphlc  diversity, 
(dj  Reductioa  in  reqoested  gcaat  aaMtaots. 
(ej  Notification  of  approval  or  disapproval. 

(f)  Use  of  remaining  amounts  to  fund  HOPE 
1  planning  grants. 

(g)  fnsafficieut  approvable  applications. 
V.  \xiier  Keqntremenis 

SOI.  Flood  insaranoe  and  Coastal  Bairiers 
ileBooRasAot 

(a)  Flood  insuTBDoe. 

(b)  Coaetal  Barriers  Resoaroes  Act 
S0&.  Nnnrilsrriminatinn  and  equal 

opportnnity. 

(a)  Fair  housing  requirements. 

(b)  Discrimination  on  fte  tjasis  of  age  or 
handicap. 

Id  Bipioyawnt  oppertunlties. 
(d|  Minority  aad  we 
enterpriasa. 


(e)  Affirmative  fair  heaaiag  naiiettng. 

(f)  Aatherity  for  collection  «f  racial  ethnic 
and  gender  data. 

Sia  OMB  circulars. 
SIS.  Drug-frse  woricplace. 
52a  Anti-lobbylng  certification. 
525.  Debarred  or  suspended  contractors. 
9iMi.  v*QRnici  vi  iiiieieei. 
S3S.  Labor  standards. 
see.  Lead-based  paint  testing  and 
aboteawnt 

VI.  Grant  Agnement — PUiming  end 

ia^Nenentatton  Grants 
801.  Grant  agreeswat 

VII.  laipleanntatian  of  PienniT«  and 
Implementation  Grants 

TOL  Implementatioa  {aaily  contnbution; 

performance  standards:  tax 

rnnsequMK!^ 
705.  Resident  selection  procedures  during 

rental  phase. 
710.  Social  security  numbers. 
715.  Ttmely  homeownership. 

(a)  Deadline  f  ^r  transfer. 

(b)  Definition  of  reasonable  period  of  time. 
720.  Restrictions  on  resale  by  initial 

homeowners. 

(a)  In  general. 

(b)  Promissufy  note  required,  determinallon 
ev  amoant  nomeowneis  may  retain  from 
seles  proceeds. 

(c)  Determination  of  equity  inlereel  of 
initial  hoaeewnar  in  property. 

(d)  Use  of  amooots  a  family  aiay  not  retaiiL 
rzs.  Use  of  proceeds  from  sales  to  eligible 

Csmihes. 
73a  Ihird  party  rights. 
735.  DisplacaaienI  prohibited;  Protectton  of 

aonpurchasing  residents, 
(a)  Displacement  prohibited, 
(bj  Temporary  relocation 

(c)  Relocation  assistance  for  residents  who 
elect  to  move. 

(d)  Other  righU. 

(e)  Notice  of  relocation  assistance. 
Vni.  Records.  Reports,  aad  Audit  of 

Recipients 
801.  Recordkeeping. 

(a)  General  records. 

(b)  Family  site  and  income  and  racial, 
ethnic  and  gender  data. 

(c)  Cooperative  and  condominium 


(d)  Aatoants  available  for  rease. 
80S.  Reports. 

810,  Access  by  HUD  and  the  oomptroller 
gener^ 

IX.  Waiver  Attihori^ 
901.  Waiver  authority. 

X.  Other  Matters 

Progre9B  GtstQennes 

/.  Purpoaa:  Summary;  and  Rehlioaship 
to  Other  Programs 

Section  101.  Purpose. 

The  purpose  of  the  HOK 1  progria  is 
to  pnM^de  homeownership  opportunities 
for  eligible  tiauhes  to  ptochase 
multifamily  and  non-acattered  site; 
single  fenitly  pnbbc  and  lodiao  housing. 


MU 
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SactknlOS. 

Undtr  tfat  HOrei  pragraiD.  HUD 
makes  planning  grant*  and 
implamentation  grants  to  selactad 
•ligibla  applicants  to  assist  tham  in 
daveloping  and  canying  oat 
homaownershlp  programs  for  sligibla 
familias.  A  rsdpiant  will  use  its 
Implamantation  grant  to  acquire  eligible 
property  (unless  It  already  owns  the 
profMrty),  fond  rehabilitation,  and  cover 
other  c^ble  program  costs.  An  eligible 
applicant  may  (but  is  not  required  to) 
apply  for  a  planning  grant  to  assist  it  in 
devdoping  a  homaownershlp  program, 
including  the  development  of  resident 
organizations,  feasibility  studies, 
counseling  and  training  of  residents  and 
homebuym,  sctivities  necessary  for  the 
development  of  a  homaownershlp 
program,  and  preparation  of  an 
application  for  an  inq>lementati(Hi  grant 

An  eligible  applicant  may  apply  rar  an 
implementation  grant  to  fund  activities 
necessary  to  carry  out  an  approved 
homeownership  program.  Applicants 
may  not  submit  an  application  for  a 
planning  grant  and  an  implementation 
grant  for  the  same  property  in  response 
to  any  one  notification  of  funding 
availability.  Each  recipient  is  required  to 
assure  that  a  specified  portion  of  the 
HOPE  implementation  grant  is  matched 
from  non-Federal  sources.  (Indian  tribes 
and  certain  IHAs  may  be  exempt;  see 
section  410(d).)  Units  must  meet 
specified  quality  standards,  and  eligible 
families  may  not  be  required  to  pay 
more  than  30  percent  of  adjusted  income 
per  month  for  principal,  interest,  taxes, 
and  insurance  to  complete  a  sale  under 
the  program. 

Section  lia  Relationship  to  other 
programs. 

(a)  Waivar  of  section  8  ngulatioim. 
HUD  may  make  secdon  8  authority 
available  for  use  in  support  of  the  HOPE 
1  program,  and  intenda  to  approve 
requests  for  waivers  of  Ae  oertfficata 
and  boosing  voucher  regnlatiaoa  to 
facilitate  its  uae.  Under  the  section  8 
program.  HUD  makea  rental  assistance 
availabla  to  assist  eligible  families. 
Owners  of  units  under  the  section  8 
program  receive  a  housing  assistance 
payment  equal  to  the  difference 
between  the  rent  for  the  unit  ud  the 
amount  payaUe  by  the  diglble  EamiW, 
which  is,  in  moat  cases,  30  percent  of  the 
fsfflily's  adjusted  income.  Sea  24  CFR 
■  parts  882  and  887  for  the  rule*  governing 
the  section  8  Certiflcata  and  Housing 
Voucher  pragrams. 

HUD  will  soon  pobUah  a  final  role 
amandfa^24CPRpart79twMdi 
guveiua  ma  i 


aaslstaaoa  nnd«  dM  saotton  8  and 


certain  other  programs,  to  take  into 
account  changes  made  by  the 
Department  (rf  Housing  and  Urban 
Development  Reform  Act  of  1909.  At 
that  time,  HUD  will  also  amend  part  7S1 
to  permit  HUD  to  set  aside  section  8 
authority  for  use  in  oonnoction  with  the 
program. 

To  permit  issuance  of  certificates  and 
voodiars  to  otherwise  eligible 
nonpurchasing  residents  who  qualify  as 
low-income  families,  HUD  will 
determine  that  good  cause  exists  and 
approve  requests  to  waive — 

(1)  The  provisions  prohibiting 
issuance  of  certificates  and  vouchers 
based  on  the  identity  or  location  of  the 
housing  occupied  by  the  family,  since 
one  purpose  of  providing  section  8 
assistance  under  the  HOPE  program  is 
to  aid  nonpurdiasing  residents  in 
eligible  properties  and  section  8 
assistance  will  be  reserved  for  this 
purpose: 

(2)  The  provisions  establishing 
Federal  preferences  when  the  assistance 
is  used  for  nonpurchasing  residents, 
since  the  section  8  assistance  is  bdng 
made  availaUe  (or  these  families  and  it 
makes  no  sense  to  a.ppiy  the  preferences 
in  this  context;  and 

(3)  The  provisions  limiting  use  of 
certificates  and  vouchers  by  very  low- 
income  families,  (section  413(a)  of  the 
Cranston-G<Hizalez  National  Affordable 
Housing  Act  amended  the  1937  Act  to 
permit  this  waiver  under  the  Voucher 
program.)  HUD  has  determined  that, 
under  the  law.  nonpurchasing  residoits 
should  be  given  section  8  asdstance  if 
permitted  by  law  and,  tiierefore,  will 
provide  for  issuance  of  certificates  and 
voudiers  to  low-income  families,  not 
only  very  low-income  families. 

Additional  waivers  may  be  necessary 
to  make  section  8  assistance  readily 
available  in  support  of  the  HOPE 
program.  HUD  will  also  consider 
requests  for  such  other  waivers. 

HUD  intends  to  issue  final  regulationa 
amending  the  section  8  regulations  to 
achieve  mese  purposes  when  it 
publishes  die  final  HOPE  regulation,  and 
invites  public  comment 

(b)  RJght  topurchaae.  Where  HUD 
approves  an  application  providing  for 
the  transfer  of  tide  to  a  public  or  Indian 
housing  development  from  the  PHA/ 
IHA  to  another  an>licant  or  entity,  the 
FHA/IHA  shall  transfer  die 
development  to  die  odier  applicant  or 
entity.  In  accordance  with  die  approved 
homeownership  program. 

(c)  Rahtkmahip  to  other 
hemeownenh^  pngnme. 
Homeownership  opportunltiaa  under  the 
HOTEl  program  are  in  addition  to  any 
odier  poblte  and  faMttan  bouatng 


homeownership  and  management 
opportunities,  iiacluding  opportunities 
under  section  5(h)  and  tide  D  of  the  1837 
Act 

(d)  InappJicability  of  section  18.  The 
requirements  of  section  18  (tf  the  1837 
Act  governing  demolition  and 
disposition  of  public  or  Indian  housing, 
do  not  apply  to  the  HOPE  1  program. 
See  section  18(e)  of  the  1937  Act  which 
was  added  by  section  412(b)  of  die 
Cranston-Gonzalez  National  Affordable 
Housing  Act 

(e)  Section  8ACCs.  Section  413(b)  (rf 
the  Cranston-Gonzalez  National 
Affordable  Housing  Act  authorizes  HUD 
to  enter  into  annual  contributions 
contracts  widi  PHAs/IHAs  for  die 
purpose  of  replacing  public  or  Indian 
housing  transferred  under  the  HOPE  1 
program  with  section  8  certificate  and 
voucher  assistance.  The  section  8 
annual  contributions  contract  shall  be 
for  a  term  of  up  to  five  years. 

(f)  Modernization.  HUD  may  not  make 
available  modernization  assistance 
under  section  14  of  the  1937  Act  with 
respect  to  a  public  or  Indian  housing 
development  after  the  date  the  PHA/ 
IHA  transfers  tide  in  accordance  with  a 
homeownership  program  under  this 
notice. 

(g)  Section  20(f)  assistance  for  RMCa 
ondRCs.  HUD  may  not  provide 
additional  assistance  under  section  20(f) 
of  die  1937  Act  to  any  RMC  or  RC  if 
assistance  for  its  development  or 
formation  is  provided  under  the  HOPE  1 
program. 

(h)  Continuation  of  annual 
contributions.  Notwithstanding  sale  of  a 
public  or  Indian  housing  development 
by  a  FHA/IHA  under  t£ds  program,  or 
the  purdiase  of  a  unit  in  a  public  or 
Indian  housing  development  by  an 
eligible  family,  HUD  shall  continue  to 
pay  any  annual  contributions  still 
payable  with  respect  to  the 
development  subject  to  section  8(a)  of 
die  1987  Act 

(i)  Operating  subsidies.  HUD  may  not 
provide  qperatlng  subsidies  under 
sectioh  9  of  the  1937  Act  with  respect  to 
a  pubfio  or  Indian  housing  devalopmoit 
after  die  date  die  PHA/IHA  transfer* 
tide  in  accordance  with  a 
bomeownnshlp  program  under  this 
notice.  The  implementation  grant  may 
be  used  to  cover  the  estimated  amount 
of  any  shortfall  in  operating  income 
after  transfer  by  die  PHA/IHA. 

(j)  Reservation  of  section  8  authority. 
HUD  may  reserve  authority  to  provida 
section  8  oertlficata  and  boosing 
voodiar  asaistanca  to  die  extant 
necessary  to  provida  repteoemenl 
housing  and  rental  asaiatanoa  for  a 
noopwoiasing  raaidant  who  raakiaa  in 
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an  eligible  prt^rty  on  the  date  HUD 
approves  an  Implementation  grant  for 
use  by  the  resident  in  anodier  property. 
HUD  encourages  PHAs/IHAs  to  make 
other  section  8  assistance  available  for 
use  in  connection  with  the  HOPE  1 
program.  See  paragraph  (a)  fat  a 
discussion  of  waivers  of  section  8 
regulations  to  facilitate  use  of  section  8 
assistance. 

(k)  Variations  to  PHA  siagh  family 
mortsage  insurance  programs.  All 
regulatory  requirements  and 
underwriting  procedures  established  for 
the  FHA  single  family  nxntgage 
insurance  programs  shall  appfy.  except 
for  the  changes  described  in  this 
paragraph. 

(1)  In  the  single  family  FHA  mortgage 
insaranoa  programs  there  is  a 
requirement  for  a  down  payment  by  the 
mortgagor  in  cash  or  the  equivalent 
Since  a  recipient  under  the  HOPE 
program  may  provida  the  down  payment 
for  the  eli^ble  fsmify/mortgagot, 
section  428  of  die  Craaston-Goncalez 
National  Affordable  HousIm  Act 
amended  aection  203(b)(9)  <M  the 
National  Houaing  Act  to  provide  that  the 
required  down  payment  may  be  paid  by 
a  corporation  or  person  other  than  the 
mortgagor  tf  the  mortgage  covers  a  unit 
under  Oe  HOPE  program.  Therefore,  the 
regulations  at  24  CFR  203.19(b). 

If  203.32(14. 234.28(c)  and  234!s5(b)  are 
being  amended  by  an  interim  rule 
published  elsewhere  in  today's  edition 
of  the  Federal  Register.  These 
amendments  provide  that  a  mortgagor 
being  assisted  in  the  purchase  of  a 
housing  tmit  by  Gkanston-Conzalez 
Natkiaal  Affoidable  Honsii^  Act  may 
obtain  a  loan  for  the  down  payment 
fixm  a  corporation  or  anodwr  person 
under  conditions  satisfactory  to  IfiJD.  b 
addition,  a  second  mortgage  may  be 
placed  against  the  property  even  though 
the  entity  holding  a  second  mortgage  is 
not  a  Federal.  State  or  local  government 
agency,  if  die  entity  is  desigoited  in  die 
hoBMOwnership  plan  of  an  appUcant  for 
an  implementation  grant  under  die 
HOPEprograms. 

(2)  The  FHA  regulations  are  being 
amended  as  follows: 

(i)  Section  203.19(b>--by  inserting  die 
following  language  after  the  "Housing 
Act  of  1961":  "or  who  is  purchasing  a 
housing  unit  in  connection  with  a 
homeownership  program  under  the     - 
Homeownership  and^portunity 
Through  HOPE  Act" 

(ti)  Section  203.32(b)— by  inserting 
after  rinftnimentaUty"  the  following: ". 
or  entity  tia^^^mtad  in  the 
homeownership  plan  submitted  by  an 
applicant  for  an  implonentation  grant 
under  the  Homaownerahip  and 
Oppoitmity  Thrpugb  HOPS  Act". 


(Ui)  Section  234.2a(c}-by  iaaertiiHi 
after  "as  of  the  data  the  mortgage  is 
accepted  for  insurance"  the  following: 
"or  who  is  purchasing  a  housing  unit  in 
connection  with  a  homeownerwip 
program  under  the  Homeownership  and 
Opportunity  Hirough  HOPE  Act" 

(iv)  Section  234i5(b)— by  inserting 
after  "institunentality"  die  following:  ". 
or  who  is  purchasing  a  housing  unit  in 
connection  with  a  homeownership 
program  under  the  Homeownechsip  and 
Opportunity  Throu^  HOPE  Act". 

ILDefinitioiis 

1937  AcL  The  United  States  Housii^ 
Act  of  1937. 

Administrative  costs.  Administrative 
costs  that  are  reasonable  and  neceseary. 
as  described  in  and  valued  in 
accordance  with  OMB  Circular  A-87  or 
A-1Z2,  as  applicable,  incurred  by  a 
recipient  in  carrying  out  a 
homeownership  program  under  this 
notice.  Administrative  costs  do  not 
inchide  the  costs  of  activities  which  are 
separately  eligible  under  section  406  or 
section  410. 

Applicant  The  following  entitles  diat 
may  represent  the  residents  of  the 
eli^le  property: 

(a)  An  RMC  (resident  management 
corporation). 

(b)  An  RC  (resident  council). 

(c)  A  cooperative  association. 

(d)  A  puUic  or  private  nonprofit 
organization. 

(e)  A  public  body.  Including  an  agency 
or  iiistrumentality  thereof. 

(Q  A  FHA  (public  housing  agency). 

(^  An  IHA  (Indian  housing 
development). 

Census  region.  One  of  the  four  regtons 
defined  by  ti^e  Bureau  of  the  Census. 
HUD  win  idoitify  the  Census  ragions  in 
the  application  packet 

CHAS.  A  comprehensive  housing 
affordability  strategy  under  section  105 
of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act 

Cooperative  association.  An 
association  organized  and  existing 
under  applicable  State  and  local  or 
tribal,  law  primarily  for  the  purpose  of 
acquiring,  owning,  and  operating 
housing  for  its  members  at  shareholders, 
as  applicable.    .  . 

Eligible  family. 

(a)  A  low-income  family;  or 

(b)  A  family  or  individual  who  is  a 
resident  in  the  public  or  Indian  housing 
development  on  the  data  HUD  approves 
an  implementationgrant;  or 

(c)  A  family  or  individual  who  is 
assisted  under  a  housing  program 
administered  by  HUD  or  thaOepartmeot 
of  Agriculture  (not  including  any  non- 
low-income  families  assistml  ander  any   - 


BKirtgage  insurance  program 
admlaislsfad  by  ddier  Department). 

EUgibk  property. 

A  pidiUc  or  Indian  bousing 
development  edier  then  scattered-site 
single  family  properties.  Properties  with 
up  to  four  units  qualify  as  single  family 
properties.  Single  fanrify  public  housing 
properties  diat  are  contiguous  to  odier 
single  famify  public  housing  properties 
are  eligible  under  HOPE  1. 

Homeownership  program.  A  program 
for  homeownerahip  meeting  the 
requirements  under  this  notice.  The 
program  shall  provide  frv  acquisition  by 
allele  families  of  ownership  interests 
in  the  units  in  an  eligible  property  under 
an  ownersUp  arrangement  approved  by 
HUD  under  this  notice,  lor  occupancy  by 
the  eligible  families.  At  least  86  percent 
of  units  must  be  acquired  by  eli^ble 
families  (or  such  higher  percentage  as 
may  be  required  under  State,  local  or 
tribal  law  governing  cooperative 
associations  or  odier  form  of 
homeownership  used  under  the 
program). 

M/D.  The  United  States  Department  - 
of  Housing  and  Urban  Devek^mient 

BiA.  An  Indian  housing  aotfaorlty,     . 
whidi  means  any  entity  that — 

(a)  Is  authorised  to  engage  in  or  assist 
in  the  development  or  operatitm  of  low- 
inoaiBe  bousing  for  Indians;  and 

(b)  Is  established  (1)  by  exercise  of 
the  power  of  self-govemment  of  an 
Indian  tribe  independent  of  State  law;  or 
(2)  by  operation  of  State  law  providing 
spedficaUy  for  honsii^  authorities  for 
Indians,  indnding  regional  housing 
authorities  in  the  State  of  Alaska. 

Indian  housing  development  An 
Indian  public  housing  project  under  the 
1937  Act 

Low-income  family.  A  family  or 
individual  that  qualifies  as  a  low-income 
family  under  24  CFR  part  913  or.  for 
Indian  housing  development  part  90S. 
The  Cranston-Gonzalez  National 
Affordable  Housing  Act  changed  the 
term  lower  income  family  to  low-income 
family;  these  terms  have  the  same 
meaning.  In  general,  24  CFR  part  913 
defines  the  term  lower  income  family  &s 
a  family  whose  annual  income  does  not 
exceed  80  percent  of  the  median  income 
for  the  area,  as  determined  by  HUD  with 
adjustments  for  smaller  and  larger 
families.  HUD  may  establish  income 
limits  higher  or  lower  than  80  percent  of 
the  median  income  for  the  area  on  the 
basis  of  its  ffnding  that  such  voiations 
are  necessary  bemuse  of  the  prevailing 
levels  of  ooostructiao  costs  or  unusualfy 
high  or  low  family  incomes. 

Nonprofit aigamzatioa.  Ai^aDnprofit  : 
organizatian  that— 
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(a)  b  organized  and  existing  pursuant 
to  Federal  State,  local,  or  tribal  law; 

(b)  Has  no  part  of  its  net  earnings 
inuring  to  the  benefit  of  any  individual, 
corporation,  or  other  entity; 

(c)  Has  a  voluntary  board: 

(d)  Has  an  accounting  system  or  has 
designated  a  Hscal  agent  in  accordance 
with  requirements  established  by  HUD; 
and 

(e)  Practices  nondiscrimination  in  the 
provision  of  assistance. 

Ownership  interest  Ownership  by  an 
eligible  family  by  fee  simple  title  to  a 
unit  in  an  eligible  property  (including  a 
condominium  unit],  ownership  of  shares 
of  or  membership  in  a  cooperative,  or 
another  form  of  ownership  proposed 
and  justified  by  the  applicant  and 
approved  by  HUD.  The  ownership 
interest  may  be  subject  only  to  (a)  the 
restrictions  on  resale  required  or 
approved  under  section  720:  (b) 
mortgages,  deeds  of  tryst,  or  other  liens 
or  instruments  securing  debt  on  the 
property  as  approved  by  HUD;  or  (c) 
any  other  restrictions  or  encumbrances 
which  do  not  impair  the  good  and 
marketable  nature  of  title  to  the 
ownership  interest. 

PHA.  A  public  housing  agency,  which 
means  any  State,  county,  municipality, 
or  other  governmental  entity  or  public 
body  (or  agency  or  instrumentality 
thereof)  which  is  authorized  to  engage  in 
or  assist  in  the  development  or 
operation  of  low-income  housing. 

Private  nonprofit  organization.  A 
nonprofit  organization  that  is  privately 
controlled  For  purposes  of  this 
requirement,  private  nonprofit 
organizations  shall  have  governing 
bodies  which  are  controlled  51  percent 
or  more  by  private  individuals  who  are 
acting  in  a  private  capacity.  For 
purposes  of  this  provision,  an  individual 
is  considered  to  be  acting  in  a  private 
capacity  if  the  individual  is  not  legally 
bound  to  act  on  behalf  of  a  public  body 
(inchiding  the  applicant  or  recipient), 
and  is  not  being  paid  by  a  public  body 
(including  the  applicant  or  recipient) 
while  performing  functions  in 
connection  with  the  nonprofit 
organization. 

Public  body.  Any  State  of  the  United 
States;  any  dty,  county,  town,  township, 
parish,  village,  ot  other  general  purpose 
political  subdivision  of  a  State;  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia.  Guam,  the 
Northern  Mariana  Islands,  the  Virgin 
Islands.  American  Samoa,  the  Federated 
States  of  Micronesia  and  Palau.  the 
MarshaU  Islands,  or  a  general  purpose 
political  subdivision  diereo^  any  Indian 
tribe,  as  defined  in  title  I  of  the  Housing 
and  Community  Development  Act  of 
1974-  any  public  body  or  instrumentality 


of  any  of  the  foregoing  jurisdictions 
which  is  created  by  or  pursuant  to  State 
or  local,  or  tribal,  law  and  for  which  the 
applicable  jursidiction  has  agreed  to 
accept  financial  responsibility  in  the 
event  of  any  noncompliance  or  liability 
under  the  HOPE  1  program;  and  any 
PHA  or  IHA.  For  purposes  of  this 
definition,  an  organization  which  meets 
the  requirements  of  paragraphs  (a)  and 
(b)  of  the  definition  of  nonprofit 
organization,  but  is  controlled  51  percent 
or  more  by  public  officials  acting  in  their 
official  capacities,  may  qualify  as  a 
pubhc  body. 

Public  housing  development.  A  public 
housing  project  under  the  1937  Act 

RC.  A  resident  council,  which  means 
any  incorporated  non-profit  organization 
or  association  that — 

(a)  Is  representative  of  the  residents 
of  the  eligible  property; 

(b)  Adopts  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years);  and 

(c)  Has  a  democratically  elected 
governing  board,  elected  by  the 
residents  of  the  eligible  property,  the 
voting  membership  of  which  consists  of 
residents  of  the  property. 

Recipient  An  applicant  approved  to 
receive  a  grant  under  this  notice  or  such 
other  entity  specified  in  the  approved 
application  and  approved  by  HUD  that 
will  assume  the  obligations  of  the 
recipient  under  this  notice. 

PLMC.  A  resident  management 
corporation  that  proposes  to  enter  into, 
or  enters  into,  a  management  contract 
with  a  PHA  for  an  eligible  property  and 
that— 

(a)  Is  a  nonprofit  organization  that  is 
incorporated  under  the  laws  of  the  State 
or  tribe  in  which  it  is  located; 

(b)  May  be  established  by  more  than 
one  resident  organization  or  RC,  so  long 
as  each  such  organization  or  RC  (1) 
approves  die  establishment  of  tiie  RMC 
and  (2)  has  representation  on  the  board 
of  directors  of  the  RMQ 

(c)  Has  an  elected  board  of  directors; 

(d)  Has  by-laws  that  require  the  board 
of  directors  to  include  representatives  of 
each  resident  organization  or  RC 
involved  in  establishing  the  corporation; 

(e)  Provides  that  its  voting  members 
are  residents  of  the  eligible  property  it 
manages  or  will  manage  under  a 
homeownership  program  and  of  any 
other  property  or  public  or  Indian 
housing  developments; 

(f)  Is  approved  by  tiie  RC;  if  there  is 
no  RC  a  majority  of  the  households  of 
die  eligible  property  shall  approve  the 
establishment  of  an  RC  to  determine  the 
feasibility  of  establishing  a  corporation 
to  manage  the  property;  and 


(g)  May  serve  as  both  the  RMC  and 
the  RC  so  long  as  the  RMC  qualifies  as 
anRC 

///.  Planning  Grants 

Section  301.  Planning  grants. 

(a)  General  authority.  HUD  will  make 
HOPE  1  planning  grants  to  applicants 
for  the  purpose  of  developing 
homeownership  programs  under  this 
notice.  HUD  shall  select  applications 
based  on  a  national  competition.  HUD 
will  assure  compliance  with  the 
requirement  for  national  geographic 
diversity  by  selecting  at  least  one 
planning  grant  in  each  of  the  four 
Census  regions.  HUD  anticipates 
funding  on  the  basis  of  allocations  to  the 
10  HUD  Regions  for  future,  larger 
funding  rounds. 

(b)  Planning  grants.  (1)  AppUcants 
may  request  a  full  planning  grant 
covering  all  necessary  planning 
activities  specified  in  section  305  or  a 
mini  planning  grant.  Mini  planning 
grants,  generally  for  establishing  or 
increasing  the  capacity  of  the  applicant 
to  apply  for  and  carry  out  a  specific 
homeownership  program,  may  cover 
some  or  all  of  the  activities  specified  in 
section  305(a),  (b),  (c),  and  (f).  An 
applicant  may  request  a  mini  planning 
grant  and,  pursuant  to  a  subsequent 
NOFA.  a  hill  planning  grant,  but  in  no 
case  may  a  fiill  planning  grant  duplicate 
previously  funded  activities. 

(2)  The  amount  of  a  planning  grant  (or 
the  total  amount  of  a  mini  planning 
grant  and  a  full  planning  grant)  under 
this  section  may  not  exceed  $200,000. 
except  that  the  Secretary  may  for  good 
cause  approve  a  grant  in  a  higher 
amount,  based  on  a  justification 
submitted  by  the  applicant  The 
maximum  amount  for  a  mini  planning 
grant  shaU  be  $100,000,  except  that  HUD 
may  for  good  cause  approve  a  grant  in  a 
higher  amount,  based  on  a  justification 
submitted  by  the  applicant  Where  the 
proposed  program  provides  for 
homeownership  opportimities  using 
more  than  250  units,  no  additional 
demonstration  of  good  cause  for 
approving  a  planning  grant  of  more  than 
$200,000  (or  of  more  tiian  $100,000  in  die 
case  of  mini  planning  grants)  is  required. 

(3)  Activities  funded  under  a  mini 
plaiming  grant  shall  be  carried  out 
within  18  months  of  the  effective  date  of 
the  mini  planning  grant  agreement  Full 
planning  grants  shall  be  carried  out 
within  three  years  of  die  effective  date 
of  die  full  planning  grant  agreement  (or 
within  18  months  of  such  effective  date 
if  HUD  has  approved  a  mini  planning 
grant  for  the  proposed  program). 
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(c)  Set-aside.  HUD  shall  allocate  up  to 
15  percent  of  the  total  amount 
appropriated  for  grants  under  the  HOPE 
1  program  for  planning  grants,  but  not 
less  than  $10  million.  Of  the  amount  set 
aside  for  planning  grants,  25  percent 
shall  be  set  aside  for  mini  planning 
grants. 

Section  305.  Eligible  planning  grant 
activities. 

Planning  grants  may  be  used  for  die 
reasonable  costs  of  eligible  activities 
necessary  to  develop  homeownership 
programs,  including — 

(a)  Development  ofRMCa  andRCs. 
Development  of  RMCs  and  RCs  in 
connection  with  a  specific 
homeownership  program,  including 
activities  such  as — 

(1)  Consulting  and  legal  assistance  to 
incorporate  the  entity; 

(2)  Preparing  by-laws  and  drafting  a 
corporate  charter; 

(3)  Designing  and  implementing 
persoimel  poUcies;  performance 
standards  for  measuring  staff 
productivity;  policies  and  procedures 
covering  organizational  structure, 
recordkeeping,  maintenance,  insurance, 
occupancy,  and  management 
information  systems;  and  any  other 
recognized  functional  responsibilities 
relating  to  property  management 

(4)  Etesi^iing  and  implementing 
financial  management  systems  that 
include  provisions  for  budgeting, 
accounting,  and  auditing;  and 

(5)  Administrative  cosU  necessary  to 
the  implementation  of  the  activities 
specified  in  paragraphs  (a)  (1)  through 
(4). 

(b)  Training  and  technical  assistance. 
"naining  and  technical  assistance  for 
applicants  related  to  development  of  a 
specific  homeownership  pn^gram.  This 
activity  may  cover  such  topics  as 
establishing  community  organization, 
outreach,  and  support  systems;  legal 
requirements  for  establishing 
cooperative,  condominium,  and  other 
homeownership  entities;  and  the  role  of 
the  board  of  directors  in  an  RMC 

(c)  Feasibility  studies.  Studies  of  the 
feasibility  of  a  specific  homeownership 
program,  including  whether  the  program 
can  be  designed  to  meet  the 
affordability  standards  under  the  notice 
and  achieve  financial  feasibility. 

(d)  Preliminary  architectural  and 
engineering  work.  Preliminary 
architectural  and  engineering  work, 
including  woric  necessary  to  support 
cost  estimates  included  in  an 
implementation  grant  application. 

(e)  Counseling  and  training.  Resident 
and  homebuyer  counseling  cmd  training. 
This  activity  may  cover  such  topics  as 
the  various  ways  to  becomes 


homeowner  (such  as  cooperative  and 
fee  simple  ownership)  and  financing 
alternatives. 

(f)  Economic  development  (1) 
Planning  for  economic  development  job 
training,  and  self-sufficiency  activities 
that  promote  economic  self-sufficiency 
of  eligible  families  who  will  become 
homeowners  under  the  homeownership 
program. 

(2)  The  application  shall  demonstrate 
that  there  is  a  direct  relationship 
between  the  proposed  activities  and  the 
proposed  homeownership  program,  and 
describe  how  these  activities  promote 
self-sufficiency. 

(3)  The  aggregate  amount  of  planning 
and  implementation  grants  that  may  be 
used  for  economic  development 
activities  may  not  exceed  $250,000  for 
any  single  homeownership  program. 

(g)  Security  plans.  Development  of 
security  plans. 

(h)  Application  for  implementation 
grant  Preparation  of  an  application  for 
an  implementation  grant  under  this 
notice. 

(i)  Other  activities.  Other  activities 
proposed  and  justified  as  necessary  for 
the  development  of  a  homeownership 
program  by  the  applicant  and  approved 
by  HUD. 

Section  310.  Applications  for  planning 
granta. 

(a)  NOFA.  An  application  for  a 
planning  grant  shall  be  submitted  by  an 
applicant  in  accordance  with  this  notice 
and  die  NOFA  to  be  pubUshed  by  HUD 
when  funds  become  available.  HUD  will 
not  accept  any  applications  until  after 
publication  of  the  NOFA.  The  NOFA 
will  advise  potential  applicants  how  to 
obtain  an  application  packet  and 
establish  deadlines  and  other 
requiremento  for  submission  of 
applications. 

(b)  Application  contents.  Each 
application  shall  contain  the  information 
required  by  the  application  packet 
which  shaU  include  at  least  the 
following  items. 

(1)  Request  for  plaiming  grant  (l)(A) 
The  application  shall  contain  a  request 
for  a  planning  grant  (spedfying  whether 
the  application  is  for  a  mini  planning 
grant  or  a  full  plaiming  grant),  (B)  tiie 
schedule  for  completing  the  activities, 
(C)  the  personnel  necessary  to  complete 
the  activities,  and  (D)  the  amount  of  the 
grant  requested  (including  justification 
for  a  grant  request  exceeding  $200,000  if 
the  development  has  250  or  fewer  units). 

(ii)  An  application  for  a  full  planning 
grant  shall  contain  sufficient  detail  for 
HUD  to  determine  whether  the  proposed 
program  wiU  cover  all  eligible  activities 
necessary  to  make  the  proposed 
program  feasible,  whether  or  not  the 


application  requests  HUD  funding  for 
each  activity. 

(2)  Qualifications  and  experience  of 
applicant  The  application  shall  describe 
the  applicant  and  contain  a  statement  of 
its  qualifications.  HUD  encourages  two 
or  more  entities  to  submit  applications 
together.  For  example,  an  application 
submitted  by  a  newly  established  RMC 
and  an  experienced  nonprofit 
organization  may  greatiy  increase  the 
likelihood  of  the  success  of  the  proposed 
homeownership  program.  The 
application  shall  specify  which  entity 
will  be  the  recipient  and  include  a 
certification  that  the  entities  have 
entered  Into  a  written  agreement 
between  them  that  delineates  their 
respective  roles. 

(3)  Eligible  property.  The  application 
shall  identify  and  describe  the  eligible 
property  involved,  and  describe  the 
composition  of  the  residents,  including 
family  size  and  income,  and  racial, 
ethnic  and  gender  characteristics  of  the 
residente,  as  required  by  HUD  and  as 
described  in  the  application  packet.  In 
addition,  the  application  shall  describe 
the  neighborhood  in  which  the  property 
is  located  and  include  a  map  showing 
the  location  of  the  property  and  the 
racial  and  ethnic  characteristics  of  the 
neighborhood. 

(4)  CHAS  certification.  The 
application  shall  contain  a  certification 
by  the  public  official  who  submits  the 
CHAS  diat— 

(i)  The  proposed  activities  are 
consistent  with  the  approved  CHAS  of 
the  State  or  unit  of  general  local 
government  within  which  the  eligible 
property  is  located;  or 

(U)  For  an  application  submitted  on  or 
before  Novembier  27, 1991,  for  an  eligible 
property  that  is  not  within  the 
jurisdiction  of  a  State  or  unit  of  general 
local  government  that  has  an  approved 
CHAS,  the  application  is  consistent  with 
an  existing  State  or  local  housing  plan 
or  strategy,  as  HUD  determines  to  be 
appropriate,  which  may  include  a 
housing  assistance  plan  under  the 
Community  Development  Block  Grant 
program. 

This  paragraph  shall  not  apply  to  an 
application  submitted  by  an  IHA.  IHAs 
are  not  included  in  the  definition  of  a 
"jurisdiction,"  the  entity  charged  with 
submitting  a  CHAS.  HUD  has  concluded 
that  IHAs  need  not  submit  a  CliAS  and 
need  not  submit  a  certification  of 
consistency  with  a  housing  strategy. 
However,  an  applicant  proposing  the 
use  of  Indian  housing  housing  shall 
submit  a  tribal  plan  that  outlines  a 
housing  strategy  that  is  consistent  with 
the  development  plans  of  other  Federal 
agencies  having  responsibility  for  Indian 


uu 
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land.  Hm  appMcam  ihall  demomfratc 
that  it«  propoMd  honieownaftMp 
pragram  ia  canaiaiaBt  wMi  the  tribal 


(5)  Bqoal  oppartwitty  carttficatlena.  (i) 
TW  appUcatioo  shal  conlaifr— 

(A)  A  oertlfieattoa  that  the  appHcaat 
will  aoaip^  with  the  laiiairaBeiitt  of  the 
Pate^  Haaifa«  Act.  title  VI  of  the  Cfvil 
Rishit  Act  of  IMl  MCtiaa  8M  of  the 
RehabilitatioB  Ad  of  1973:  and  the  Age 
Disoiadnatioa  Act  of  1975.  and  wiO 
affinnativeiy  further  fair  booaing:  or 

(B)  la  the  caee  of  an  appticatica  from 
an  Indian  tribe  or  IHAa.  BBder  the 
circunwtanoee  described  in  aectioB 
506(a)(2)  of  diie  notice,  a  certification 
that  the  applicant  wiU  comply  with  the 
Indian  QvU  Rights  Act  (2S  U.&C  1301  et 
M9.).  aection  6M  of  the  Rehabilitation 
Act  of  1973.  and  the  Age  Discrimination 
Act  of  1975. 

(ii)  A  statement  from  the  sHtbcaat  (A) 
whether  or  not  a  desegregatian  order. 
agreement,  or  plan  that  aM*lies  to  the 
applicant  te  in  effect  or  known  to  the 
anilicant  to  be  under  consideration:  (B) 
that  the  applicant  is  not  in  violation  of 
any  existing  desegregation  order. 
compHance  agreement  or  voluntary 
agreement,  or  a  statement  describing  the 
circumstances  of  dM  violation:  and  (C) 
describing  any  potential  impact  the 
proposed  homeownership  program  may 
have  on  implementing  any  existing  or 
pending  mder,  agreement,  or  plan. 

(6)  Resident  interest  Where  the 
appUcant  (or  one  of  the  applicants)  is 
not  an  RMC  or  RC  the  application  shall 
contain  a  board  resohiticHi  from  the 
resident  organization,  if  any.  that  it  is 
interested  in  a  homeownership  program 
and  that  the  applicant  to  sabn^tting  the 
application  on  behalf  of  the  resident 
orgaolzatioa.  In  att  cases,  die 
application  dtaO  Indode  a  snrvey 
condacted  by  fte  applicant  of  resident 
Intereet  in  homeownership  and 
raarltetabillty  of  die  anits.  which  shall 
be  conducted  in  accordance  with 
procedures  set  forth  in  the  epplication 
packet 

(7)  iMscAworaa  required  by  Reform 
i4ct  Sectiea  102(b)  af  die  HUD  Reform 
Act  of  1080.  PubUc  Law  101-235 
(Decenber  15.  MM)  rsqairea  dtodaoure 


govamnant  assietancs  la  be  aiade 
available  wtdi  respect  la  the 
aadpaEbaawMla 

the  hoBMawaanhlp 


submisalaa  of  a  repast  an  ( 
sourcsa  aad  aeaa  of  funds  la  be  I 
avaHabh  ior  the  pranaai.  Each 
applicatlni  shatt  hMMa  the  inlanaatioa 
to  be  rs«rfrad  by  M  cm  part  12.  dM 


lot  of  dw  Rafgna  Act  HUD  axpacti  the 
I  flf  part  U  la  fa  hrta  aOsd 


before  the  deadline  diet  will  be 
estabKdied  for  the  submission  of 
applications. 

(8)  Other  requiremente.  The 
appUeattaB  shall  contain  certifications 
and  other  hnonnatioB  re<|uired  under 
part  V,  Ouier  Re<|ulrenients. 

(c)  Screening.  (1)  HUD  sbaD  screen 
eadi  submitted  application  to  determine 
whether  it  is  complete,  is  internally 
consistent  and  contains  correct 
computations.  Where  HUD  determines 
an  application  is  deficient  in  one  or 
more  of  these  areas,  it  shall  notify  the 
applicant  in  writing  and  give  it  an 
opportunity  to  correct  the  deficiencies  in 
its  application.  However,  the  applicant 
may  not  substantially  revise  the 
application,  such  as  by  substituting 
another  eUgfUe  property,  because  that 
would  not  be  fair  to  other  applicants. 
The  notification  shall  {nform  each 
applicant  that  it  may  request 
information  and  guidance  from  HUD 
about  program  re<iuirement8  and 
preparation  of  the  application.  The 
notification  shall  also  require  applicants 
to  submit  additional  or  corrected 
material  no  later  than  close-of-business 
of  the  appropriate  HUD  office  on  the 
14th  caleixfar  day  afiar  die  date  of  the 
notification  to  the  applicant  giving  it  an 
opportunity  to  modify  its  apphcation. 
HUD  may  not  extend  this  deadline  for 
actual  recent  of  the  material  for  any 
reason.  HUD  shall  not  consider  further 
any  applications  d>at  do  not  meet  one  of 
die  tests  in  die  first  sentence  of  this 
paragraph,  initially  or  after  the 
opportunity  to  submit  additional  or 
corrected  material 

(2)  The  purpose  of  this  procedure  is  to 
increase  the  number  of  approvable 
applications  so  eligibie  families  will 
have  the  best  opportunities  to  become 
homeowners  at  the  eartiest  possible 
time,  while  giving  each  appticant  an 
equal  opportunity  to  recdve  HUD 
assistance  and  correct  deficiencies. 
HUD  anticipates  that  many  applicants 
will  be  relatively  new  and  may  need  this 
additional  opportunity  to  perfect  thefr 
applications.  HUD  invites  comments  on 
this  policy,  induding  recommendations 
on  whether  it  should  be  adopted  or 
modified  In  the  final  regulations. 

Section  315.  Rating,  ranking,  and 
Mioctiaa  of  planning  grant  appiicationa. 

(a)  ilod^f.  HUD  shall  Mviaw  each 
appUcatioB  that  qoaHflaa  for  additional 
oaaslQeratiQB  uodsr  the  screening 
piocadHsaa  In  sactfon  310(c)  and  assign 
pohrta  hi  accnrdance  wHh  laa  folkwaing 
setectiea  criteria— 

(1)  GqpoMMrf.  1W  qadtfkattona  or 
pelsBtlal  capabOitiaa  af  dw  applicant  for 
developing  a  meeetdiA  and  afiordable 


points  for  this  criterion.  HUD  shaH 
consider  evidence  in  the  sppHcation 
demonsti  utiiig 

(i)  The  capaUUty  of  the  applicant  to 
handle  financial  resoiirces, 
demonstrated  through  such  cvf^leiu^  af, 
previous  experience  and!  easting 
financial  control  procedures,  or  an 
explaimtion  of  how  such  capabitity  will 
be  obtained — 10  points: 

(ii)  The  applicant  has  direct 
experience  in  working  with  and 
representing  residents  of  public  or 
Indian  housing  developments — ^10 
points. 

(iii)  The  potential  for  developing  a 
successful,  affordaUe  program,  taking 
into  account  (A)  the  extent  to  which  the 
applicant  demonstrates  that  it 
understands  the  planning  required  to 
implement  a  homeownership  program; 
(B)  die  extent  to  whidi  the  proposal 
represents  a  sound  approach  to  the 
planning  process:  and  (C)  the  extent  of 
the  applicant's  experience  in  providing 
services  to  residents— 10  points. 

Maximum  points  for  this  crUcAan  (1): 
30  points. 

(2)  Resident  and  home  buyer  interest 
and  marlietability.  The  extent  of 
resident  and  home  buyer  interest  fan,  and 
marketability  of,  the  development  ol  a 
homeownership  program  for  the  digible 
property. 

(i)  Where  the  devebpmant  is  less  than 
SO  percent  vacant.  HUD  shall  assign 
points  based  on  the  percentage  of 
current  residents  of  the  property 
interested  In  partidpatlng  in  the 
proposed  homeownership  pn^am, 
based  on  a  survey  conducted  by  the 
appUcant  and  subadtted  to  HUD  as  part 
of  the  aK>lication. 

(A)  75  percent  or  more  of  die  residents 
are  interested:  15  points: 

(B)  S0-^4M  percent  of  die  residents 
are  interested:  10  point;  or 

(C)  Less  dian  60  percent  of  die 
residents  interested:  0  points. 

(ii)  Where  die  devefopssenl  is  60 
percent  or  more  vacant  HUD  shall 
assign  points  based  an  the  number  of 
interested  eUgible  foBdUas  rasidiag  hi 
odier  devdopaieala  of  die  PHA/BiA. 
The  purpose  of  the  sarvay  la  to 
determiaa  if  diera  ia  a  saffideal  peal  of 
eligible  famttiaa  in  other  devalofisaeBts 
intereatad  in  purchasing  waits  la  the 
proposed  eUf^ble  piopeity. 

(A)  if  there  are  14  or  aMre  interested 
eligible  faadbas  for  each  unit  in  die 
proposed  property  not  occaplad  by  a 
family  intaroatad  in  hoawownership:  IS 
points: 

(B)  tf  ttiare  are  1  J-1>M  interesled 
elii^Me  feaiiMea  fer  aa^  oidt  In  die 
proposed  property  not  oca^ed  by  a 
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family  interested  in  homeownership:  10 
points. 

(C)  If  there  are  less  than  1.2  eligible 
families:  0  points. 

(iii)  Where  the  applicant  is  an  RMC  or 
RC,  HUD  sb^U  assign  an  additional  5 
points. 

Maximum  points  for  this  criterion  (2): 
20  points 

(3)  Suitability  of  the  property.  The 
suitability  of  the  eligible  property  for 
homeownership.  Suitability  for 
homeownership  shall  be  determined 
based  on — 

(i)  Proximity  or  accessibility  of  the 
property  to  places  of  employment 
shopping,  schools,  medical  facilities, 
transportation,  places  of  worship, 
recreational  facilities,  and  other 
necessary  services  for  the  families  under 
the  program; 

(ii)  Whether  the  surrounding 
neighborhood  is  free  from  conditions 
which  are  seriously  detrimental  to 
family  life;  substandard  dwellings  or 
other  undesirable  elements  must  not 
predominate,  unless  the  undesirable 
conditions  affecting  the  eligible  property 
are  being  actively  mitigated;  and 

(iii)  Whether  the  structure  type  and 
bedroom  configuration  is  (or  has  the 
potential,  through  rehabilitation,  to 
become]  appropriate  for  the  proposed 
homeownership  program. 
■     The  purpose  of  this  criterion  is  to 
assure  that  properties  in  neighborhoods 
completely  unsuitable  for 
homeownership  are  not  selected.  The 
review  will  be  made  in  the  context  of 
where  the  eligible  properties  are 
typically  located. 

Maximum  points  for  this  criterion  (3): 
20  points. 

(4)  Local  support.  The  extent  of 
cooperation  or  support  or  both,  from  the 
unit  of  general  local  government, 
neighborhood  organizations,  and 
providers  of  services  and  resources 
appropriate  to  assist  eligible  families  to 
achieve  economic  independence.  In 
assigning  points  for  this  criterion,  HUD 
shall  consider — 

(i)  Evidence  of  support  for  the 
homeownership  program,  demonstrated 
through  letters,  resolutions,  or  other 
expressions  of  support  from  State  or 
local  governments.  PHAs/IHAs  and 
community,  civic,  religious,  or  other 
entities;  and 

(ii)  Evidence  from  entities  other  than 
the  applicant  that  funds,  services,  or 
other  resources  will  be  made  available 
in  support  of  d>e  homeownership 
program. 

The  highest  number  of  points  shall  be 
assigned  based  on  the  quality,  expected 
duration,  .and  amount  of  support  to  the 
homeownership  program. 


Maximum  points  for  this  criterion  (4): 
20  points. 

(5)  Efficiency.  The  extent  to  which  the 
applicant  maximizes  e^iciency  in  its 
plan  for  use  of  a  planning  grant.  The 
lower  the  cost  of  the  planning  grant  per 
unit,  the  greater  the  e^iciency. 

Maximum  points  for  this  criterion  (5): 
10  points. 

Total  number  of  points:  100  points. 

(b)  Ranking  and  selection  to  assure 
national  geographic  diversity.  (1)  After 
assigning  points  to  each  application 
under  paragraph  (a),  HUD  shall 
separately  rank  mini  planning  grant 
applications  together  and  full  planning 
grants  together.  HUD  shall  first  identify 
for  selection  the  highest  ranking 
application  on  each  list  (one  containing 
only  mini  applications  and  the  other 
containing  the  rest)  from  each  of  the  four 
Census  regions.  HUD  shall  then  identify 
for  selection  from  each  list  the  highest 
ranking  applications  without  regard  to 
their  location. 

(2)  If  two  or  more  applications  have 
the  same  number  of  points,  the 
application  submitted  by  an  RMC  or  RC 
shall  be  selected.  If  there  is  still  a  tie, 
the  application  with  the  most  points  for 
capability  shall  be  selected.  If  there  is 
still  a  tie,  the  application  with  the  most 
points  for  efficiency  shall  be  selected. 

(3)  When  the  amount  remaining  after 
funding  as  many  of  the  highest  ranking 
applications  as  possible  is  insufficient 
for  the  next  highest  ranking  application, 
HUD  shall  determine  if  it  is  feasible  to 
fund  part  of  the  application,  with  the 
remainder  to  be  funded  "off  the  top" 
from  possible  future  funding  rounds.  If 
so,  that  application  shall  be  funded.  If 
not  HUD  shall  make  the  same 
determination  for  the  next  highest 
application  or  applications.  Any 
remaining  amounts  shall  be  used  in 
accordance  with  paragraph  (f). 

(c)  Use  of  set-aside  to  fund 
implementation  grants.  Any  amounts  set 
aside  to  fund  applications  for  mini 
plaiming  grants  that  are  not  needed 
because  there  are  insufficient 
approvable  applications  shall  be  used 
first  to  fund  applications  for  full 
planning  grants  and  then  to  fund 
implementation  grants.  Any  amounts  set 
aside  to  fund  applications  for  full 
planning  grants  that  are  not  needed 
because  there  are  insufiicient 
approvable  applications  shall  be  used 
first  to  fund  applications  for  mini 
plaiming  grants  and  then  to  fund 
implementation  grants. 

(d)  Reduction  in  requested  grant 
amounts.  HUD  shall  approve  a  planning 
grant  application  for  an  amount  lower 
than  the  amount  requested  where  it 
determines  the  amount  requested  for 
one  or  more  eligible  activities  is 


unreasonable  or  unnecessary  or  does 
not  otherwise  meet  applicable  cost 
limitations  established  for  the  program. 

(e)  Notification  of  approval  or 
disapproval.  After  completion  of  the 
ranking  and  sefection  of  proposals  under 
paragraph  (b),  HUD  shall  notifiy  the 
selected  applicants  and  the  applicants 
that  have  not  been  selected,  in  writing. 

(f)  Insufficient  approvable 
applications.  If  funds  remain  after  HUD 
approves  all  approvable  applications, 
including  implementation  grants  as 
provided  in  this  notice,  HUD  may  invito 
additional  applications  or  invite 
applicants  who  submitted  applications 
that  could  not  be  funded  to  submit 
amended  planning  grant  applications 
within  a  deadline  specified  in  the 
invitation,  subject  to  the  hmitations 
specified  in  section  310(c).  Any 
remaining  amounts  shall  be  added  to 
amounts  available  for  subsequent 
funding  rounds. 

(g)  Inapplicability  of  environmental 
review  requirements.  HUD  has 
determined  that  an  environmental 
review  of  applications  for  planning 
grants  is  not  required  because  planning 
grants  involve  no  rehabilitation  and 
little  or  no  physical  change  and  because, 
generally,  not  enough  information  is 
available  about  the  proposed 
homeownership  program  at  this  point  to 
make  the  review.  HUD  intends  to 
exempt  planning  grant  applications  from 
environmental  review  by  issuing  a  final 
rule  amending  24  CFR  part  50  at  the  time 
the  final  rule  for  the  HOPE  programs  is 
issued.  HUD  is  in  the  process  of 
consulting  with  the  Council  on 
Environmental  Quality  on  this  matter. 
CEQ  regulations  require  this 
consultation  before  an  agency  may  issue 
an  amendment  to  its  environmental 
regulations.  While  HUD  will  carefully 
consider  environmental  concerns  in 
assigning  points  for  suitability  of  the 
property  at  the  plaiming  grant  stage,  the 
environmental  review  at  the 
implementation  grant  stage  may 
nevertheless  result  in  disapproval. 

IV.  Implementation  Grants 

Section  401.  Implementation  grants. 

(a)  Implementation  grants.  HUD  shall 
make  implementation  grants  to 
applicants  for  the  purpose  of  carrying 
out  homeownership  programs  approved 
under  this  title. 

(b)  National  competition.  HUD  shall 
select  applications  based  on  a  national 
competition.  HUD  will  assure 
compliance  with  the  requirement  for 
national  geographic  diversity  by 
selecting  at  least  one  implementation 
grant  application  for  a  program  in  each 
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of  the  fow  Cwitus  ngkmi.  HUD 
anticipates  fondfaig  on  tlM  basis  of 
allocations  to  tiM  10  HUD  Rsgioiis  for 
future,  laifsr  fividing  roonds. 

Section  MB.  Eligible  Implementation 
9«nt  activities. 

(a)  Cost  limitation*.  Implementation 
grants  may  be  ased  for  the  reasonaUe 
costs  of  eligible  activities  necessary  to 
carry  out  homeownersbip  programs. 

(b)  S/igibJe  Qctiritiea.  Eligible 
activities  include — 

(1)  AfchitecturaJ  and  engineering 
woik.  Architectural  and  engineering 
work,  and  related  professional  services 
reqxiired  to  prepare  arddtectural  plans 
or  drawings,  write-ups,  specifications,  or 
inspections. 

(2)  ImpJementotion  of  homeownenhip 
program — fi)  General,  fanplementation 
of  the  homeownersbip  program, 
including  the  provision  of  assistance  to 
families  to  make  acquisition  by  them 
affordable  (including  interest  rate 
reductions  ("interest  rate  buy-downs") 
and  down  payment  assistance). 

(ii)  Maximum  acquisition  costs.  The 
cost  of  acquisitioo  is  not  an  eligible  cost, 
but  closing  sod  other  costs  related  to 
acquisitim  of  the  development  are 
eligible  costs.  Where  a  public  or  Indian 
housing  development  contains 
improvements  provided  through  local 
tax  revenues  that  increased  the  value  of 
the  development,  an  apjrficant  may 
reqoest  HUD  to  waive  this  limitation  to 
permit  use  of  program  funds  to  pay  the 
PHA/IHA  for  the  depreciated  value  of 
the  amount  of  local  tax  revenxies  spent 
on  such  improvements.  The  request  for 
the  waiver  shall  document  the  original 
contribution,  state  the  basis  for 
compatiag  the  amount  of  the 
depredated  value,  and  otherwise  justify 
the  request 

0)  RehobiHtoUon.  (i)  Rehabilitatian  of 
the  eligible  property  covered  by  the 
homeownenhip  program,  in  accordance 
with  standards  established  by  HUD.  The 
property  shaU  be  rehabibtated 
(including  the  provision  of  suitable 
amenities)  to  a  level  that  makes  it 
marketable  for  homeowner  ship  in  the 
market  area  to  families  with  incoaies  at 
or  below  the  median  for  the  area.  HUD 
encourages  sppHcants  to  midertake  high 
quality  rehabitttation,  even  if  it  goes 
beyorid  sppUcable  minimum  standards. 
Ltnory  items  (flxtores.  equipment,  and 
landscapiin  of  a  type  or  quahty  which 
subatantian^  exceeids  that  customarily 
used  in  the  locality  for  propertiea  of  the 
same  general  type  as  lit  property  to  be 
rehabiUtatad)  do  not  qualify  as  ettgibi* 
expenses.  The  construction  of  swinwii^ 
pools  is  prohibited.  The  cost  to  fin  in  or 
ehminate  a  pod  from  the  property  and 


the  cost  to  repair  an  exlstiDg  pool  are 
eligible. 

(ii)  The  eppHcalioa  shaU  describe  all 
improvements  to  be  made  to.  or 
amenities  to  be  provided  for.  the 
properfy.  whether  or  not  they  may  be 
funded  by  use  of  grant  amounts, 
contributions  towards  the  match 
required  under  the  program,  or  other 
funds.  HUD  may  disapprove 
improvements  or  amenities  it 
determines  are  unsuitable  for  the  HOPE 
program,  even  if  they  will  be  paid  for 
from  non-program  funds. 

(iii)  If  an  applicant  proposes  to  make 
inq>rovements  to  an  eligible  property 
beyond  those  that  qualify  as  eligible 
costs,  it  shall  assure  that  their  entire 
cost  will  be  covered  by  fimda  other  than 
the  HOPE  grant  and  any  amounts 
contributed  towards  the  matdi  and  that 
the  affordabilify  of  the  properfy  will  not 
be  impaired.  No  such  local  funds  may 
count  towards  the  match. 

(iv)  The  prototype  cost  cap  on 
rehabilitation  shall  be  based  on  the  cost 
guidelines  applicable  to  the  CHAP 
program. 

(4)  Administrative  costs. 
Adininistrative  costs  of  the  program. 
The  total  amoimt  that  may  be  spent  on 
administrative  activities  from  the 
amount  of  the  grant  and  any 
contribution  towards  the  match  may  not 
exceed  15  percent  of  the  amount  of  the 
grant  HUD  provides  under  this  notice. 

(5)  Development  of  RMCs  and  RCs.  (i) 
Development  of  RMCs  and  RCs,  but 
onfy  if  the  spplicant  has  not  received  a 
HOPE  planning  grant  for  such  activities. 
See  section  306(a)  for  examines  of 
eligible  activities. 

(ii)  Pundbig  for  this  activify  may  not 
be  provided  for  an  RMC  or  RC  that  has 
received  funding  under  section  20(f)  ai 
the  1937  Act,  unless  the  appUomt 
submits  work  plans  used  in  connection 
with  previous  grants  demonstrating  to 
HUD'S  satisfactioa  that  the 
implementatioa  grant  will  not  be 
duplicative. 

(0)  Counseling  and  training. 
Counseling  and  training  of  home  buyers 
and  homeowners  under  the 
homeownershlp  program.  This  inay 
inchide  such  stibjects  as  oounsehii^  and 
training  related  to  personal  financial 
management  honw  maintenance,  home 
repair,  construction  skills  {to  die  extent 
appropriate,  especialfy  wlkere  the 
eligible  famify  will  do  soae  of  die 
rehJabilltation).  and  the  ganeraJ  ri^ts 
and  responsibilities  of  a  homeowner. 

(7)  ReJocation.  Relocation  of  residents 
who  elect  to  move,  in  accardanee  with 
section  73S. 

(S)  Tsatporary  rehcation.  Aof 
necessary  temporary  relocation  of 


residents  during  rehabilitation,  in 
acccM^ance  with  section  735. 

(0)  Assistance  for  (iterating  expenses. 
(i)  Funding  of  operating  expenses  for  the 
property,  up  to  the  amount  necessary  to 
achieve  long-term  affordabilify,  as 
provided  in  section  415(b)(12). 
Assistance  for  operating  expenses  may 
cover  the  period  beginning  after 
acquisition  of  the  properfy  from  the 
PHA/IHA  by  the  applicant  or,  if  the 
PHA  will  tranafer  the  properfy  to 
eligible  families,  beginning  after  transfer 
to  the  families.  Operating  assistance 
may  be  used  for  (A)  assistance  for 
potential  homeowners  during  the  rental 
phase  (before  acquisition  of  ownership 
interests  by  the  families),  if  any,  (B) 
assistance  for  nonpurchasing  residents 
who  remain  in  the  property,  (C) 
assistance  for  homeowners  after 
transfer  of  ownership  interests  to  the 
families  during  the  term  of  the  grant 
agreement  and  (D)  the  funding  of 
operating  reserves. 

(ii)  fai  addition,  assistance  for 
operating  expenses  may  be  drawn  down 
under  the  ^ant  agreement  to  fond  an 
operating  expenses  reserve  estabHsfaed 
in  accordance  with  HUD  guidelines,  and 
the  Interest  earned  on  the  reserve  shaU 
be  credited  to  it  for  use  for  operating 
expenses  under  the  program. 

(iii)  The  amount  of  assistance  for 
operating  expenses  riiaO  not  exceed  die 
amount  the  develoinnent  would  have 
received  if  it  had  continued  to  receive 
operating  subsidies  under  24  CFR  part 
090,  with  adjustments  comparable  to 
those  that  would  have  been  made  under 
part  990,  as  determined  by  HUD  based 
on  actual  or  estimated  cost  experience 
of  the  development  in  the  year  beftve 
the  proposed  sale  by  die  FHA/IHA. 
Where  the  actual  or  astiraated  costs  for 
that  year  are  unavailable  or  atypical,  the 
application  shall  propose  an  adjustment 
factor  and  justify  it 

(iv)  An  implementation  grant  under 
this  program  mayprovide  assistance  for 
operating  expenses  for  up  to  five  years 
from  the  date  that  the  PHA/MA 
transfers  the  properfy.  If  HUD 
determines  diat  extraordinary 
circumstances  exist  as  described,  in  tbe 
application  or  at  die  end  of  die  five-year 
term,  that  justify  extension  of  die  five- 
year  term,  it  may,  at  die  end  of  the  five- 
year  term,  agree  to  extend  the  original 
grant  apeement  for  additionai  one<year 
periods,  subject  to  the  availabflify  ef 
appropriations.  However,  the  total  term 
of  the  grant  agreement  indudiiig  aU 
extensions,  may  not  exceed  10  year*. 
HUD  rendnds  applicanta  that  die 
seJectioB  criterion  measuring  efficiancy 
wID  favor  appfications  piopaslng  lower 
per  unit  costs;  dns.  those  appMcutions 
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which  propose  operating  assistance  for 
Hve  years  or  less  will  be  at  a 
competitive  advantage. 

(v)  The  entity  with  fiduciary 
responsibility  for  any  operating  reserve 
shall  be  bonded,  in  accordance  with 
requirements  prescribed  or  approved  by 
hRJD. 

(10)  Rephcement  reserves,  fi) 
Replacement  reserves  for  the  property, 
up  to  the  amount  necessary  to  achieve 
long-term  affordabiMty,  as  provided  in 
section  415(b)(12).  Assistance  for 
replacement  reserves  may  be  drawn 
down  under  the  grant  agreement  to  fund 
the  reserve  established  in  accordance 
with  HUD  guidelines,  and  the  interest 
earned  on  the  reserve  shall  be  credited 
to  the  reserve  for  use  for  replacement 
expenses  under  the  program. 

(ii)  The  entity  with  fiduciary 
responsibility  fw  any  replacement 
reserve  ritall  be  bonded,  in  accordance 
with  reqinrements  prescribed  or 
approved  by  HUD. 

(11)  Replacemant  housing  plan. 
Implementation  of  replacement  housing 
plan  activities  under  section 
415(b)(8)(i}(E). 

(12)  Legal  fees.  Customary  and 
reasonable  costs  of  professional  legal 
services. 

(13)  Ongoing  training  needs.  Defraying 
costs  for  the  ongomg  training  needs  of 
the  recipient  for  courses  of  instruction 
that  are  direcdy  related  to  devektping 
and  carrying  out  the  homeownersbip 
pro^ara. 

(14)  Economic  development  (i) 
Economic  development  activities  that 
promote  economic  self-sufficiency  of 
home  bu}«rs,  residents,  and 
homeowners  under  the  homeownersbip 
program,  such  as  job  training  or 
retraining  and  the  development  in  or 
near  the  eligible  properfy,  of  child  care 
centers  that  o^er  work  and  make  it 
possible  for  parents  to  work.  The 
recipient  shaU  enter  into  written 
agreements  with  the  providers  of 
economic  development  services 
specifying  the  services  to  be  provided, 
including  estimates  of  the  numbers  of 
homebuyers,  residents,  and  home 
owners  to  be  assisted. 

(ii)  In  addition,  planning  for  the 
establishment  of  for-  or  not-for-profit 
small  businesses  by  or  on  behalf  of 
residents,  job  training,  and  other 
activities  that  promote  economic  self- 
sofficiency  of  home  buyers  and 
homeowners  of  the  eligible  property 
covered  by  the  home  ownership 
program  and  economic  development  of 
the  neighborhood  are  ehgible. 

(iii)  The  aggregate  amount  of  planning 
and  implementation  giants  that  may  be 
used  for  economic  development 
activities  may  not  exceed  $250000. 


(1S\  Other  activities.  Other  activities 
proposed  by  the  an>licant  to  the  extent 
the  applicant  justifies  them  as  necessary 
for  the  proposed  homeownershlp 
program  and  HUD  approves  tbm. 

Section  416.  Matching  requirements. 

(a)  Requirement  for  each  recipient  to 
match  the  HUD  grant  (1)  Each  recipient 
shall  assure  that  matching  contributions 
equal  to  not  less  than  25  percent  of  the 
amount  of  the  implementation  grant 
shall  be  provided  fi'om  non-Federal 
sources  to  carry  out  the  homeownershlp 
program.  Amounts  contributed  to  the 
match  shall  be  used  for  eligible 
activities  or  in  accordance  with  this 
section.  Any  grant  amounts  proposed  for 
operating  assistance  shall  be  excluded 
for  purposes  of  computing  the  amount  of 
the  match. 

|2]  Contributions  for  eligible 
administrative  costs  may  be  recognized 
for  matching  purposes  only  up  to  an 
amount  equal  to  7  percent  of  the  amoimt 
of  the  UBplemeotation  grant  (excluding 
any  grant  amounts  proposed  for 
operating  assistance).  (This  limitation  is 
in  addition  to  the  limitation  that  the 
total  amount  that  may  be  spent  on 
administrative  activities  from  the 
amount  of  the  grant  and  any 
contributions  towards  the  matdi  may 
not  exceed  15  percent  of  the  grant 
amount  (section  405(b)(4).) 

(3)  For  example,  if  the  grant  amount  is 
$500,000  (exchwiing  any  operating 
assistance),  the  recipient  most  assure 
the  provision  of  at  least  $125,000  (25 
percent  of  the  grant)  from  non-Federal 
sources.  Contributions  for 
administrative  costs  that  may  be 
counted  towards  the  match  may  not 
exceed  $35,000  (7  percent  of  the  grant 
amount  of  $500000).  The  applicant  shall 
provide  contributions  covering  the 
remaining  $90000  ($125.000- $354)00) 
required  for  the  match  from  non-Federal 
sources.  Although  an  applicant  can 
spend  more  than  this  on  administrative 
costs,  it  may  not  be  counted  towards  the 
match. 

(b)  Form.  Contributions  may  only  be 
in  the  form  of — 

(1)  Cash  contributions  from  non- 
Federal  resources.  Non-Federal 
resources  may  not  include  funds  from  a 
Community  Development  Block  Grant 
made  to  an  entitlement  grantee  or  a 
State  under  section  106(b)  or  section 
106(d),  respectively,  of  the  Housing  and 
Community  Development  Act  of  1974. 
except  to  the  extent  pennitted  for 
administrative  expenses  under 
paragraph  (b)(2).  Non-Federal  resources 
may  not  include  Federal  tax 
expenditures,  comprehensive  grants 
under  section  14  of  the  1S37  Act.  or 
amounts  provided  to  the  development 


from  syKdicatioB  of  the  low  income 
housing  tax  credit.  (Financing  involviag 
the  use  of  the  low  incone  housing  tax 
credit  is  prohiliited  by  sectioB 
415(b](ll)(tii).)  Non-Federal  resourees 
may  include  contribotion  of  trust  funds 
held  by  Federal  agencies  for  Indian 
tribes. 

(2)  Admintsiradve  costs.  Ri3niient  of 
eligible  administrative  costs  appDved 
by  HUD  from  aon-Federal  resources. 
ContributioiB  far  administnitive  costs 
that  exceed  7  percent  al  the  grant 
(excludiDg  any  assistance  far  operating 
expenses)  may  not  count  towards  the 
match.  Non-Federal  resources,  for  the 
purposes  of  counting  contributions  for 
administrative  costs,  may  include  funds 
frt>B  a  Coamunity  Development  Block 
Grant  made  to  an  entitlement  grantee  or 
a  State  imder  section  10e(b}  or  section 
106(d)  of  the  1974  Act. 

(3)  Taxes,  fees,  and  other  charges.  The 
present  value  of  taxes,  fees,  or  other 
chaiges  that  are  normaHy  and 
customarify  imposed  but  are  waived, 
foregone,  or  deferred  in  a  manner  that 
facilitates  the  implementation  of  a 
homeownershlp  program  assisted  under 
this  notice.  Only  amounts  for  die  period 
after  the  date  a  property  h  acquired  by 

a  recipient  or  other  entity  for  transfer  to 
eligible  families  (or  the  eiffective  date  of 
the  implementation  grant  agreement  if 
the  PHA  will  transfer  to  digUile 
families)  may  be  counted  towards  the 
match.  For  example,  if  a  city  agrees  to 
forego  real  property  taxes  for  20  years, 
the  application  sfaal!  compute  the 
estimated  tax  that  would  be  otherwise 
payable  over  the  20  year  period,  and 
discount  it  to  present  value  based  on  a 
discount  rate  approved  or  prescribed  by 
I-IUD.  Amounts  that  would  be  waived, 
foregone,  or  deferred  for  longer  than  20 
years  from  the  date  a  family  acquires 
homeownersbip  interests  in  the  unit  may 
not  be  counted  towards  the  match 
because  enforcement  would  be 
impracticable.  Where  the  match 
includes  amounts  under  this  paragraph 
(b)(3).  the  documents  transferring  the 
homeownersbip  interest  to  the  family 
shall  evidence  the  contribution,  to  the 
extent  the  contribution  has  not  already 
been  received. 

(4)  Land  or  other  real  property.  Real 
property  contributed  for  use  under  an 
approved  homeownershlp  program. 

(i)  For  HOPE  1,  the  cost  of  acquisition 
of  eligible  property  is  not  an  eligible  cost 
and.  therefore,  the  value  of  such  a 
development  may  not  be  counted  as  a 
contribution  towards  the  match. 

(ii)  The  as-is  fair  market  value  of  land 
or  other  real  property  may  be  counted  as 
a  contribution  towards  the  maicii. 
determined  in  accordance  with  a  recent 
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appraisal  conducted  under  procedures 
established  or  approved  by  HUD. 

(5)  InfrasUvcture.  The  fair  market 
value  of  investment  in  on-site  and  off- 
site  infrastructure  required  for  a 
homeownership  program.  Only 
expenditures  for  capital  improvements 
made  after  the  date  of  notification  by 
HUD  of  Implementation  grant  approval 
that  are  the  physical  improvements 
directly  related  to  and  necessary  for  the 
homeownership  progrtun  may  be 
counted  towards  the  match.  Investment 
in  bifrastructure  may  include  such 
activities  as  new  or  repaired  utility 
laterals  connecting  eligible  property  to 
the  main  line  and  new  or  rebuilt 
walkways,  sidewalks,  or  curbs  on  or 
contiguous  to  the  eligible  property.  If  the 
investment  in  infrastructure  also 
benefits  other  properties,  only  the  share 
of  the  costs  directly  benefiting  the 
eligible  property  under  the 
homeownership  program  may  be 
counted  towards  the  match.  HUD 
specifically  invites  comments  on  what 
investment  in  infrastructure  should 
count  and  how  to  value  it. 

(6)  Debt  forgiveness.  Where  debt  on 
real  property  to  be  acquired  under  the 
program  (other  than  a  public  or  Indian 
housing  development)  is  forgiven, 
permitting  the  property  to  be  acquired 
for  less  than  fair  maiket  value,  the 
savings  may  count  as  a  match. 
However,  the  forgiveness  of  the  amount 
of  any  debt  exceeding  the  fair  market 
value  of  a  property  under  the  program, 
determined  under  paragraph  wW'  may 
not  be  counted  towards  the  match. 

(7)  Other  in-kind  contributions. 

(i)  The  reasonable  value  of  in-kind 
contributions  proposed  by  the  applicant 
in  the  application  and  approved  by 
HUD.  In  reviewing  prop<Med  in-kind 
contributions,  HUD  shall  review  to 
ensure  (A)  the  proposed  contribution  Is 
to  be  used  for  an  eligible  activity  under 
the  proposed  homeownership  program. 
(B)  the  application  demonstrates  that  the 
proposed  in-kind  contribution  will 
actually  be  provided;  and  (C)  the 
proposed  value  of  the  contribution  is 
reasonable.  In  determining  whether  the 
value  is  reasonable,  HUD  shall  generally 
consider  the  amount  such  work  would 
otherwise  cost  the  program,  but  may 
adjust  the  value,  based  on  special 
circumstances. 

(ii)  All  donated  labor,  including  sweat 
equity  provided  by  a  homebuyer  or 
homeowner,  shall  be  valued  at  $5  an 
hour,  except  for  donated  professional 
labor,  as  approved  by  HUD,  including 
work  by  homebuyers  and  homeowners. 
The  donated  professional  labor  shall  be 
valued  at  the  fair  market  value  of  the 
work  completed.  Professional  labor  is 
work  ordinarily  performed  by  the  donor 


for  payment,  such  as  work  by  laborers, 
electricians,  and  architects  that  is 
equivalent  to  work  they  do  in  their 
occupations. 

(c)  Other  restrictions.  Contributions 
towards  eligible  activities  that  are  not 
directly  related  to  acquisition  or 
rehabilitation  of  the  property  may  be 
counted  towards  the  match  only  to  the 
extent  the  expenses  are  Incurred  before 
the  date  the  family  acquires  the 
homeownership  interest,  except  that 
contributions  for  counseling  and  training 
of  homeowners  may  be  counted  if 
provided  within  one  year  of  the  transfer 
of  ownership  interest  to  the  family.  For 
example,  contributions  for  child  care 
services  provided  after  the  date  of  the 
transfer  of  ownership  interests  to  the 
families  may  not  be  counted  towards  the 
match. 

(d)  Exception  for  Indian  housing 
authorities.  Where  the  recipient  is  an 
IHA  and  the  IHA  (acting  in  that 
capacity)  has  not  received,  and  will  not 
receive,  amoimts  under  title  I  of  the 
Housing  and  Community  Development 
Act  of  1974  for  the  fiscal  year  in  which 
HUD  obligates  HOPE  grant  funds,  the 
match  requirements  under  this  section 
shall  not  apply. 

Section  415.  Applications  for 
implementation  grants. 

(a)  NOFA.  An  application  for  an 
implementation  grant  shall  be  submitted 
by  an  applicant  in  accordance  with  this 
notice  and  the  NOFA  to  be  published  by 
HUD  when  funds  become  available. 
HUD  will  not  accept  any  applications 
until  after  publication  of  the  NOFA.  The 
NOFA  will  advise  potential  applicants 
how  to  obtain  an  application  packet  and 
establish  deadlines  and  other 
requirements  for  submission  of 
applications. 

(b)  Application  contents.  Each 
application  shall  contain  the  information 
required  by  the  application  packet, 
which  shall  include  at  least  the 
following  items. 

(1)  Request  for  HOPE  grant,  (i)  The 
application  shall  contain  a  request  for 
an  implementation  grant;  (ii)  a 
description  of  the  personnel  necessary 
to  complete  the  activities;  (iii)  the 
amount  of  the  grant  requested  for  each 
activity;  and  (iv)  a  summary  description 
of  the  proposed  homeownership 
program.  The  amount  requested, 
together  with  any  non-Federal 
contributions,  shall  be  sufficient  to  carry 
out  all  proposed  activities. 

(2)  Section  8  application,  (i)  The 
application  shall  contain  an  application 
from  a  PHA/IHA  whose  jurisdiction 
Includes  the  proposed  eligible  property 
for  assistance  under  section  8  of  the 
1937  Act.  specifying  the  period  during 


which  the  assistance  will  be  needed,  or 
a  statement  by  the  applicant  that  no 
section  8  assistance  will  be  needed, 
(ii)  The  application  shall  specify 
whether  the  assistance  is  proposed  to 
comply  with  the  replacement  housing 
plan  requirement  or  for  nonpurchasing 
residents  for  use  In  another  property,  or 
both. 

(3)  Qualifications  and  experience  of 
applicant  (i)  The  application  shall 
describe  the  applicant  and  contain  a 
statement  of  its  qualifications  and 
experience,  including  qualifications  and 
experience  in  providing  housing  for  low- 
income  families.  It  is  particularly 
important  for  an  applicant  that  has  not 
received  and  successfully  carried  out  a 
planning  grant  to  demonstrate  its 
capacity  to  carry  out  the  proposed 
homeownership  program.  HUD 
encourages  two  or  more  entities  to 
submit  an  application  together.  For 
example,  an  application  submitted  by  a 
newly  established  RMC  and  an 
experienced  nonprofit  organization  for 
may  greatly  increase  the  likelihood  of 
the  success  of  the  proposed 
homeownership  program.  The 
application  shall  specify  which  entity 
will  be  the  recipient  and  include  a 
certification  that  the  entities  have 
entered  Into  a  written  agreement  that 
delineates  their  respective  roles. 

(ii)  Where  the  applicant  is  an  RMC  or 
RC,  the  application  shall  demonstrate  its 
ability  to  manage  a  public  or  Indian 
housing  development  by  having  done  so 
effectively  and  efficienUy  for  a  period  of 
not  less  than  three  years  or  by  arranging 
for  management  by  a  qualified 
management  entity. 

(4)  Description  of  proposed 
homeownership  program.  The 
application  shall  describe  the  proposed 
homeownership  program,  demonstrating 
consistency  with  all  requirements 
specified  in  this  notice  and  the 
application  packet  (see,  especially, 
section  405,  Eligible  Implementation 
Grant  Activities  and  part  V,  Other 
Requirements).  The  application  shall 
specify  the  activities  to  be  carried  out, 
their  estimated  costs,  and  a  reasonable 
schedule  for  carrying  out  the  activities. 
See  section  715  for  requirements  for  the 
timely  transfer  of  ownership  interests  to 
eligible  families. 

(5)  Plan—{1)  Identifying  and  selecting 
families.  The  application  shall  contain  a 
plan  for  identifying  and  selecting  eligible 
families  to  participate  In  the 
homeownership  program.  The  plan 
shall— 

(A)  Establish  equitable  procedures  for 
selection  of  eligible  families.  Except  for 
Indian  tribes  and  IHAs  as  described  in 
section  505(a)(2),  the  plan  shall  also 
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describe  activities  planned  to  carry  out 
the  applicant's  affirmative  fair  housing 
marketing  responsibilities  that  apply 
whenever  homeownership  opportunities 
are  made  available  to  oihei  than  current 
residents  of  the  property.  The  plan  shall 
describe  the  appUcant's  affirmative  fair 
housing  mariceting  strategy,  including 
specific  steps  to  inform  potential 
applicants  and  solicit  applications  frxim 
eligible  families  in  die  housing  market 
area  who  are  least  likely  to  apply  for  the 
program  without  special  outreach.  The 
plan  shall  require  any  family  determined 
not  to  have  paid  the  appropriate  amount 
of  tenant  contribution  under  a  HUD 
housing  assistance  program  to  resolve 
any  deficiency  before  being  selected  for 
homeownership; 

(B)  Give  a  firet  preference  to 
otherwise  qnahfied  current  residents 
and  a  second  preference  to  otherwise 
qualified  eligible  families  who  have 
completed  participation  in  an  economic 
self-sufficiency  program.  The  following 
self-sufficiency  programs  (and  any  other 
Federal,  State,  or  local  program 
proposed  by  the  applicant  and  approved 
by  HUD  as  equivalent)  quaHfy:  Project 
Setf-SulRciency,  Operation  Bootstrap, 
Family  Self-Sufficiency,  and  JOBS; 

(C)  Reqsire  the  recipient  to  promptly 
notify  in  writing  any  refected  applicant 
family  of  the  grounds  for  any  rejectioa, 
or  to  require  the  recipient  to  require 
another  appropriate  entity  to  do  so; 

(D|  Reqi^  each  eligible  bimily 
selected  for  homeownership  to  certify  at 
the  time  it  aoqaires  an  ownership 
interest  in  the  unit  (or  eaters  into  a  lease 
or  other  comfitiaBai  ownersliip 
agreement  providing  fior  acquisition  of 
an  ownership  interest  by  tlie  family) 
that  it  faxteaiis  lo  occupy  die  unit  as  its 
princ^>al  residence: 

(E)  Require  eadi  eligible  family  to 
agree  not  to  lease  or  otiMrwise  make  die 
pr(q>eity  available  fior  occHpancy  by 
other  residents  during  the  15-year  period 
from  the  date  it  acquires  ownership 
interest  in  the  unit  (or  enters  into  a  lease 
or  other  conditional  ownership 
agreement  providing  for  nrquisttinn  of 
an  ownership  Interest  by  the  tamiiy), 
unless  the  recipient  determines  that 
family  is  required  to  move  outside  the 
market  area  due  to  a  change  in 
employaient  or  an  emeneacy  situation: 

^  Require  any  ell^bk  family  that 
violates  the  agreement  Blade  auder 
paragraph  (E)  to  pay  the  amoant  then 
due  under  the  proaaissoiy  note;  and 

(G)  Describe  the  compositiQo  of  the 
residients  and  potential  eligOile  families, 
including  family  size  and  Income,  and 
racial,  ethnic  and  g^ndgr 
characteristifis,  as  required  by  IRJD. 

(ii)  Providing  relocatioa.  The 
application  shafl  describe  the  proposed 


relocatioa  activities,  in  accordance  with 
the  requirements  of  section  735.  The 
plan  shall  specify  the  approximate 
number  of  fasultes  and  iodividuala  who 
are  expected  to  choose  to  aiove  and  the 
number  who  will  be  temporarily 
relocated  during  rehabihlatioo,  the 
estimated  costs,  the  source  of  funding, 
and  other  available  resources  (Including, 
for  example,  section  8  assotance). 

(iii)  Managing  sweat  equity.  Where 
applicable,  the  application  shall  contain 
a  plan  for  managing  the  provision  of 
sweat  equity  by  homebuyers  and 
homeowners,  including  a  description  of 
the  anticipated  scope  of  the  work, 
schedule  of  completion,  training  of 
homebuyers  and  homeowners  (and 
training  of  others  donating  labor  In 
connection  with  sweat  equity  activity), 
supervision  of  the  work  by  a  licensed 
general  contractor,  and  a  contingency 
plan  If  the  sweat  equify  is  not  fully 
provided  or  the  schediJe  is  not  met 

(iv)  Providing  ongoing  training  and 
counseling.  The  application  shaU 
contain  a  plan  for  providing  ongoing 
training  and  counseling  for  homebuyers 
and  homeowners. 

(6)  Eligible  property,  [i]  The 
application  shaD  include  a  description  of 
the  eligible  property,  including  the 
number  of  units  by  size  (square  footage], 
bedroom  count,  bathroom  count, 
preliminary  drawings  and  outline 
specifications  for  die  proposed 
rehabilitatiea,  unit  plans,  and  a  list  of 
amenities  and  services.  Hie  application 
shaQ  also  describe  the  nei^borhood 
and  include  a  map  showing  the  location 
of  the  property  and  the  racial  and  ethnic 
characteristics  of  die  neighborhood. 

(ii)  The  acquisition  or  rehabilitation  of 
a  pubUc  or  Inihan  housing  development 
shafl  inw>hre  acquisition  md 
rehafaihtetioa  of  aU  of  the  units  in  the 
development  HUD  may  permit 
acquisition  or  rehabiMation  of  less  than 
the  whole  devekipment  tf  the  applicant 
demonstrates  to  HUD'S  satisfaction  that 
the  acqaisition  or  rehabilitation  (or 
bod4  of  teas  than  ad  of  the  development 
is  feasible  and  will  not  result  in  a 
hardship  to  tiie  residents  of  the 
devdopsnent  who  are  not  incbded  in 
the  homeownership. 

(7)  Housing  quality  staadards  plan. 
The  application  skaM  inctade  a  hoaaing 
quality  staadards  plan  descriluDg  how 
the  appUcaat  wiU  ensure  diat — 

(i)  the  unit  %viU  be  free  fiiom  any 
defects  that  pose  a  danger  to  he^^  or 
safety  before  transfer  of  an  ownership 
interest  ia  a  unit  to  an  eUpbte  family  or 
execution  of  a  lease  with  aa  optioa  to 
purchase.  The  recipient  shall  inspect,  or 
ensure  iaspectioB  of.  each  unit  to 
detemtine  it  does  not  pose  an  Imminent 
threat  and  that  the  properfy  has  passed 


recent  fire  and  other  applicabte  safefy 
inspections  conducted  by  appropriate 
local  officials. 

(ii)  The  unit  wiH.  not  later  diaa  2  yeare 
after  the  transfer  to  an  ehgible  family, 
meet  mininwi  housing  standards.  TImb 
recipient  shaU  inspect  or  easare 
inspection  oC  each  unit  to  detennined  it 
meets  the  local  hoasing  code  or,  if  no 
local  code  exists,  the  bousing  qsatify 
standaids  established  by  HUD  for  the 
section  8  Certificate  program. 

Hi^er  standards  may  be  proposed  by 
the  applicant  or  required  by  lenders. 

(8)  Replacement  housing  plan.  The 
application  shall  contain  a  replacement 
housing  plan. 

(i)  Public  or  Indian  housing 
developments  may  not  be  transferred  by 
the  PHA/IHA  raider  the  HOPE  1 
program  unless  HUD  has  entered  into  a 
binding  agreement  with  the  local  PHA/ 
IHA  to  make  available  to  the  PHA/IHA 
Federal  funding  assistance  under 
paragraphs  (b)(8)(i)  (A)  through  (C)  and 
(E),  or  another  appropriate  entity  has 
entered  into  a  binding  agreement  to 
make  available  to  the  PHA/IHA  or  other 
applicant  as  appropriate,  assistance 
under  paragraphs  (b](B)(ii  (D)  and  (E),  to 
provide  an  additional  decent  safe, 
sanitary,  and  affordable  dwelling  unit  as 
a  replacement  for  each  unit  in  a  public 
or  Indian  housing  development  to  be 
transferred  by  the  PHA/DM. 
Replacement  housing  may  consist  of  one 
or  more  of  the  following  methods — 

(A)  Hie  development  of  additional 
public  or  Indian  housing  uaits  by  the 
niA/IHA  in  accordance  with  section  5 
of  the  1937  Act  The  PHA/IHA  shall 
execute  an  annual  conthbutioQS 
contract  (ACC)  for  the  additional  units 
before  the  date  of  traoafer  by  the  PHA/ 
IHA  of  housing  Cor  use  under  the  HOPE 
1  program.  The  units  under  the  ACC 
must  have  beea  identified  in  the 
appUcation  for  the  uoito  as  replacement 
housing. 

(B)  The  rehabiUtetian  of  vacant  public 
or  Indian  housing  «aii<s  by  the  mA/IH.\ 
in  accordance  %irith  section  14(a)(1)  of 
the  1937  Act  the  PHA/IHA  shall 
execute  an  ACC  for  the  OMMtemization 
asststance  before  the  date  cf  tranrfer  by 
the  PHA/IHA  ol  housing  for  use  under 
the  HOPE  1  prograoL  Thie  assistance 
under  the  ACC  must  have  been 
identified  in  the  appUcation  andcr  the 
Conqirehensive  hnprovement 
Asststaaoe  program  or  in  die 
comprehensive  plan  under  the 
Comprehensive  Grant  program  as 
assistance  to  be  used  to  rehabilitate 
vacant  units  as  replacement  housing. 

(C)  The  Bse  of  S-year,  tenant-based 
rental  assistence  onder  the  section  8 
Certificate  and  Housing  Voucher 


un 
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prognnu.  The  PHA/IHA  shall  execute 
an  ACXI  for  the  additional  section  8 
certificate  or  voucher  assistance  before 
the  date  of  transfer  by  the  PHA/IHA  of 
housing  for  use  under  the  HOPE  1 
program.  The  units  under  the  ACC  must 
have  been  identified  in  the  application 
for  the  units  as  replacement  housing. 

(D)  The  use  of  a  State  or  local 
program  that  is  comparable  to  any  of  the 
Federal  programs  referred  to  in  (A) 
through  (C)  as  to  housing  standards, 
eligibility,  and  contribution  to  rent,  and 
provides  a  term  of  assistance  of  not  less 

-  than  five  years. 

(E)  Where  the  applicant  is  an  RMC 
RC,  or  cooperative  association,  the 
acquisition  of  nonpublicly-owned 
housing  units  before  the  date  of  transfer 
by  the  PHA/IHA  of  housing  for  use 
under  the  HOPE  1  program,  which  the 
appUcant  shall  operate  as  rental  housing 
comparable  to  public  or  Indian  housing 
as  to  term  of  assistance,  housing 
standards,  eligibility,  and  contribution 
to  rent  Funding  for  each  replacement 
units  may  be  provided  from  the 
implementation  grant  or  another  source 
for  which  the  applicant  has  a  firm 
conunitment 

(ii)  Assistance  that  has  already  been 
counted  as  meeting  replacement  housing 
requirements  under  the  HOPE  1  program 
or  under  sections  5(h].  18,  or  21  of  the 
1937  Act  may  be  counted  again  as 
replacement  housing. 

(iii)  The  plan  shall  include  a 
certification  from  the  PHA/IHA  that  it 
concurs  with  the  proposed  replacement 
housing  plan  and  will  take  all  necessary 
steps  to  carry  it  out 

(9)  Match  nquirements.  The 
application  shall  describe,  and  contain 
commitments  for,  the  resources  that  are 
expected  to  be  contributed  towards  the 
match  required  under  section  410,  and  of 
any  other  resources  that  are  expected  to 
be  made  available  in  support  of  the 
homeownership  program.  Acceptable 
evidence  that  the  contribution  will  be 
provided  shall  be  included.  For  example, 
if  20  yean  of  tax  abatement  will  be 
counted  towards  the  match,  the  chief 
executive  officer  or  appropriate 
legislative  body  of  the  government 
should  submit  a  copy  of  the  law  or  other 
official  action  documenting  this 
commitment.  The  applicant  should 
submit  a  document  evidencing  a  binding 
commitment  by  the  donor  to  donate  the 
cash  or  other  property,  subject  only  to 
approval  of  the  implementation  grant 
and  any  other  necessary  conditions 
approved  by  HUD. 

(1)  Disclosure  under  Reform  Act 
Section  102(b)  of  the  HUD  Reform  Act 
Public  Law  101-235  (December  15. 1989) 
requires  disclosure  of  other  information 
concerning  other  government  assistance 


to  be  made  available  with  respect  to  the 
program  and  parties  with  a  pecuniary 
interest  in  the  homeownership  program, 
and  submission  of  a  report  on  expected 
sources  and  uses  of  funds  to  be  made 
available  for  the  program.  Each 
application  shall  include  the  information 
to  be  required  by  24  CFR  part  12,  the 
regulation  that  will  implement  section 
102  of  the  Reform  Act.  HUD  expects  the 
requirements  of  part  12  to  go  into  effect 
before  the  deadline  that  will  be 
established  for  the  submission  of 
applications. 

(11)  Financing,  (i)  The  application 
shall  identify  and  describe  the  financing 
proposed  for  any  (A)  rehabilitation  and 
(B)  acquisition  by  eligible  families  or 
ownership  interests  in  units  in  the 
eligible  property. 

(ii)  Financing  may  include  use  of  the 
implementation  grant  to  permit  transfer 
or  an  ownershp  interest  in  a  unit  to  an 
eligible  family  for  less  than  fair  market 
value  or  with  assisted  financing;  sale  for 
cash:  or  other  sources  of  financing 
(subject  to  requirements  that  apply  to 
such  other  sources],  including 
conventional  mortgage  loans,  mortgage 
loans  insured  under  title  II  of  the 
National  Housing  Act,  and  mortgage 
loans  under  other  available  programs, 
such  as  VA.  FmHA,  and  RTC  seller- 
assisted  financing. 

(iii)  Financing  may  not  involve  use  of 
the  low  income  housing  tax  credit. 

(iv)  If  the  applicant  proposes  that 
property  transferred  under  this  notice  be 
pledged  as  collateral  for  debt  or 
otherwise  encumbered,  the  application 
shall  contain  sufficient  information  for 
HUD  to  determine  that — 

(A)  The  encumbrance  will  not 
threaten  the  long-term  availability  of  the 
property  for  occupancy  by  low-income 
families,  where  the  program  provides  for 
such  long-term  availability. 

(B)  Neither  the  Federal  government 
nor  the  PHA/IHA  will  be  exposed  to 
undue  risks  related  to  action  that  may 
have  to  be  taken  pursuant  to  paragraph 
(b)(ll)(vi)  (opportimity  to  cure). 

(C)  Any  debt  obligation  can  be 
serviced  from  project  income,  including 
operating  assistance. 

(d)  The  proceeds  of  the  encumbrance 
will  be  used  only  to  meet  the  housing 
quality  standards  (see  paragraph  (b)(7)) 
or  to  make  such  additional  capital 
improvements  as  HUD  determines  to  be 
consistent  with  the  purposes  of  the 
HOPE  program. 

Indian  housing  development  trust  land 
may  not  be  used  as  collateral. 

(v)  Recipients  and  homeowners 
continue  to  be  subject  to  paragraphs 
(b)(ll)(iv)  (A)  through  (D)  during  the 
term  of  the  grant  agreement 


(vi)  The  proposed  financing  shall 
require  that  any  lender  that  provides 
financing  in  connection  with  the 
program  shall  give  the  PHA/IHA,  RMC 
individual  owner,  or  other  appropriate 
entity  a  reasonable  opportunity  to  cure  a 
financial  default  before  foreclosing  on 
the  property,  or  taking  other  action  as  a 
result  of  the  default  (and  the  financing 
and  conveyance  documents  shall 
include  such  restrictions). 

(12)  Affordability—{\)  Initial 
affordability.  (A)  The  application  shall 
demonstrate  that  the  monthly 
expenditure  for  principal,  interest,  taxes, 
and  insurance  by  an  eligible  family  that 
is  necessary  to  complete  the  sale  for  the 
initial  acquisition  of  a  unit  does  not 
exceed  30  percent  of  the  adjusted 
income  of  the  family,  determined  in 
accordance  with  24  CFR  part  913  or,  for 
Indian  housing  developments,  part  905. 
As  required  by  the  statute,  closing  costs 
are  included  in  this  cap  to  the  extent 
they  are  included  in  the  costs  of 
principal  and  interest  or  are  otherwise 
required  to  be  paid  by  the  homeowner 
over  time  after  acquisition.  It  does  not 
make  sense  to  count  closing  costs  paid 
as  a  lump  sum  at  closing  for  purposes  of 
computing  a  monthly  maximum  family 
expenditure.  In  setting  the  sales  price  for 
acquisition,  the  applicant  shall  take  into 
account  the  need  to  comply  with  this 
afiordability  standard. 

(B)  The  items  subject  to  the  30  percent 
limitation  in  paragraph  (b](12)(ij,  plus 
estimated  utility  costs  and  other 
monthly  housing  costs  (such  as 
condominium  and  cooperative  monthly 
fees)  shall  not  exceed  35  percent  of  the 
adjusted  income  of  the  family, 
determined  in  accordance  with  24  CFR 
part  913  or  905,  as  appropriate.  The 
applicant  may  request  HUD  to  approve 
a  higher  percentage  cap,  where  the 
application  demonstrates  that  a  higher 
cap  than  35  percent  is  necessary  to 
make  the  project  feasible  and  that  the' 
families  will  be  able  to  afford  the  higher 
monthly  cost. 

(C)  In  the  case  of  cooperative  or 
condominium  ownership,  if  the  monthly 
charge  to  the  homeowner  includes 
amounts  for  principal,  interest  taxes, 
insurance,  or  utilities,  the  portion  of  the 
charge  covering  these  amounts  shall  be 
considered  for  purposes  of  making  the 
affordability  determinations  under  this 
paragraph  (b)(12). 

(ii)  Continued  affordability.  The 
application  shall  contain  a  feasible  plan 
for  ensuring  continued  affordability  by 
residents,  homebuyers.  and  homeowners 
in  the  eligible  property.  The  plan  shall 
be  based  on  a  "proforma"  prepared  in 
accordance  with  paragraph  (b)(12)(iii): 
however,  a  proforma  is  not  required 
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under  HOPE  1  for  single  family  property 
that  does  not  involve  significant 
common  ownership.  The  plan  shall 
avoid  using  financing,  such  as  a 
mortgage  that  is  not  fully  amortizing 
(such  as  a  "balloon"  mortgage)  or  that 
involves  negative  amortization,  that 
would  impair  the  continued  affordability 
of  the  property  for  eligible  families. 

(iii)  Proforma.  The  plan  shall  include  a 
"proforma"  that  sets  forth  estimated 
project  costs  and  income  over  a  20-year 
period  from  the  date  the  applicant  or 
other  entity  acquires  the  property  for 
transfer  to  eligible  families  (or  firom  the 
effective  date  of  the  implementation 
grant  agreement,  where  the  KIA/IHA, 
will  transfer  to  eligible  families).  The 
proforma  shall  be  prepared  in 
accordance  with  the  following 
requirements  and  guidelines: 

(A)  The  proforma  shall  demonstrate 
that  the  requirements  of  paragraph 
(b](12)(i)  are  met  and  that  for  the  20- 
year  period,  on  an  aggregate  basis, 
eligible  families  shall  not  be  required  to 
pay  more  than  the  amounts  provided  in 
paragraphs  (b)(12)(i)  (A)  and  (B). 

(B)  The  proforma  shall  include  an 
estimate  of  the  income  expected,  by 
each  unit  size,  for  the  20-year  period, 
including  any  homeownership 
payments,  carrying  charges,  homeowner 
association  payments,  and  HOPE  grant 
funds  for  operating  assistance  (including 
funding  of  reserves)  and  for  replacement 
reserves. 

(C)  The  aggregate  income  estimated 
for  the  property  shall  equal  or  exceed 
the  aggregate  costs  of  operating  and 
maintaining  the  property,  including  any 
debt  service,  property  management 
costs,  insurance  costs,  taxes,  funding  of 
operating  or  replacement  reserves,  and 
any  other  anticipated  costs. 

(D)  Reasonable  assumptions  shall  be 
used  as  to  all  material  factors  having  an 
impact  on  the  estimates  contained  in  the 
proforma,  including  projected  vacancy 
rates,  collection  rates,  income  of 
homebuyers,  homeowners,  and  other 
residents;  changes  in  such  incomes; 
changes  in  utilities  costs;  and  income 
earned  on  operating  and  replacement 
reserves.  The  applicant  shall  justify  all 
assumptions  used  to  prepare  the 
proforma.  The  applicant  shall  estimate 
increases  in  income  and  operating  costs 
in  accordance  with  guidelhies  provided 
by  HUD  and  NOFA. 

(E)  The  proposed  use  of  an  operating 
reserve  fundeid  frt)m  the  HOI^  grant 
shall  comply  with  the  requirements  of 
section  405(b)(9). 

(F)  The  proforma  shall  demonstrate 
that  the  aggregate  income  for  the 
property  (including  amounts  provided 
by  HUD  for  operating  assistance  or 
replacement  reserves)  exceeds 


aggregate  expenses  and  demonstrates  a 
positive  trend  in  the  difference  between 
income  and  expenses  during  the  20-year 
period. 

(iv)  Replacement  reserves.  The 
appUcation  shall  demonstrate  that  the 
amount  proposed  for  replacement 
reserves  is  adequate,  taking  into  account 
(A)  the  estimates  covered  by  the 
proforma.  (B)  the  size  of  the  grant  and 
the  amount  of  matching  contributions. 

(C)  the  condition  and  age  of  the  property 
and  each  of  its  major  systems  and 
components  (including  at  least  the 
heating,  plumbing  and  electrial  systems 
and  the  roof,  foundation,  windows, 
exterior  walls,  and  conunon  areas),  and 

(D)  other  possible  replacement  needs. 
The  requirement  for  replacement 
reserves  shall  not  apply,  in  the  case  of 
single  family  property,  where  the 
applicant  demonstrates  that  the 
financial  status  of  eligible  families  is 
sufficient  (taking  into  account  insurance 
requirements  and  home  maintenance 
repair  capability  of  the  family]  so  there 
is  not  a  need  for  such  reserves. 

(13)  Sales  price  to  applicant  or  other 
entity.  The  application  shall  specify  the 
terms  of  the  proposed  transfer  to  the 
entify,  if  any,  that  will  acquire  the 
property  for  sale  to  eligible  families.  If 
the  applicant  is  a  PHA/IHA  that 
proposes  to  sell  directly  to  eligible 
families,  this  paragraph  (b)(13]  shall  not 
apply.  Hie  necessary  information  is 
covered  by  paragraph  (b)(14). 

(14)  Sales  prices  and  terms  of  sale  to 
eligible  families;  form  of  ownership,  (i) 
The  application  shall  contain  estimated 
sales  prices  and  terms  of  sale  to  eligible 
families.  The  application  shall  also 
specify  the  type  or  types  of 
homeownership  to  be  used,  including 
cooperative  ownership  (including 
limited  equify  cooperative  ownership), 
fee  simple  ownership  (including 
condominium  ownership),  or  another 
form  of  ownership  proposed  and 
justified  by  the  applicant  and  approved 
by  HUD.  The  application  shall  contain  a 
certification  that  the  proposed  type  of 
homeownership  is  consistent  with  any 
applicable  State  and  local  or  tribal  law. 
For  example,  if  the  applicant  is  a 
cooperative  that  proposes  to  own  the 
properfy,  it  must  have  die  legal  abilify  to 
own  the  particular  property. 

(ii)  The  proposed  program  shall 
require  eadi  eligible  family  to  make  a 
down  payment  towards  the  cost  of 
acquisition  at  closing.  An  applicant  may 
permit  a  family  to  meet  its  down 
payment  obligation  through  "sweat 
equify"  performed  before  closing. 

(iii)  An  eligible  family  may  transfer 
amounts  credited  to  it  under  other  HUD 
homeownership  programs  (including 
Turnkey  m  and  Mutual  Help)  to  meet 


down  payment  obligations  under  the 
HOPE  program,  if  it  is  purchasing  the 
same  unit  it  has  occupied  under  the 
other  HUD  homeownership  program. 

(iv)  See  section  110(k)  for  provisions 
governing  the  use  of  sin^e  family  FHA 
mortgage  insurance. 

(15)  Resale  restrictions,  if  any.  The 
apphcation  shall  contain  any  proposed 
restrictions  on  the  resale  of  units  by 
initial  or  subsequent  homeowners  under 
the  homeownership  program  (see 
section  720(a)(l)(ii]).  The  required 
restrictions  set  forth  in  section  720  need 
not  be  restated 

(16)  Management  entity.  The 
application  shall  identify  and  describe 
the  entify  that  will  operate  and  manage 
the  property,  and  contain  a  copy  of  the 
proposed  contract.  Where  homeowners 
will  have  full  responsibility  (as  is 
expected  in  scattered  site,  fee  simple 
ownership  arrangements),  this 
requirement  will  only  cover  the  period, 
if  any,  until  the  homeowners  become 
fully  responsible. 

(17)  CHAS  certification.  The 
application  shall  contain  a  certification 
by  the  public  official  who  submits  the 
CHAS  that— 

(i)  The  proposed  activities  (including 
activities  related  to  the  replacement 
housing  plan]  are  consistent  with  the 
approved  CHAS  of  the  State  or  imit  of 
general  local  government  within  which 
the  eligible  properfy  is  located;  or 

(ii)  For  an  application  submitted  on  or 
before  November  27. 1991,  for  an  eligible 
properfy  that  is  not  within  the 
jurisdiction  of  a  State  or  unit  of  general 
local  government  that  has  an  approved 
CHAS,  the  application  is  consistent  with 
an  existing  State  or  local  housing  plan 
or  strategy,  as  HUD  determines  to  be 
appropriate,  which  may  include  a 
housing  assistance  plan  under  the 
Communify  Development  Block  Grant 
program. 

This  paragraph  shall  not  apply  to  an 
appication  submitted  by  an  IHA.  IHAs 
are  not  included  in  the  definition  of  a 
"jurisdiction,"  the  entify  charged  with 
submitting  a  CHAS.  HUD  has  concluded 
that  IHAs  need  not  submit  a  CHAS  and 
need  not  submit  a  certification  of 
consistency  with  a  housing  strategy. 
However,  an  applicant  proposing  the 
use  of  Indian  housing  shall  submit  a 
tribal  plan  that  outlines  a  housing 
strategy  that  is  consistent  with  the 
development  plans  of  other  Federal 
agencies  having  responsibilify  for  Indian 
land.  Hie  applicant  shaU  demonstrate 
that  its  proposed  homeownership 
program  is  consistent  with  the  tribal 
plan. 

(18)  Equal  opportunity  certification,  (i) 
The  application  shall  contain — 
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(A)  A  tmlilkMiaaD  that  Iha  appUcant 
wik  iiaaiiij  with  the  raquirMiieiils  ci  the 
Fair  HouaiBt  Act.  title  VI  of  the  GvU 
Rights  Act  of  1964.  aactioo  SM  of  the 
R^abiUtation  Act  of  1973;  and  the  Age 
Dtocriminatioo  Ad  of  187\  and  will 
affinnatively  further  fair  houdng;  or 

(B)  b  the  caaa  of  an  application  from 
an  Indian  tribe  oc  IHA.  under  the 
drcuaatances  described  in  section 
5a6(aK2)  of  this  notice,  a  certification 
that  this  applicant  will  comply  with  the 
Indian  Qvil  Rights  Act  (25  U.S.C  1301  et 
seq.),  section  504  of  the  Rehabilitation 
Act  of  1973,  and  the  Age  Discrimination 
Act  of  1975. 

(ii)  The  application  shall  contain  a 
statement  from  the  applicant  (A) 
whether  or  not  a  desegregation  order, 
agreement,  or  plan  that  applies  to  the 
applicant  is  In  effect  or  known  to  the 
applicant  to  be  under  consideration;  (B] 
that  the  applicant  is  not  in  violation  of 
any  existing  desegregation  order, 
compliance  agreement  or  voluntary 
agreement,  or  a  statement  describing  the 
circumstances  of  the  violation:  and  [C] 
describing  any  potential  impact  the 
proposed  homeownership  program  may 
have  on  implementing  any  existing  or 
pending  order,  agreement,  or  plan. 

(19)  Resident  interest  Where  die 
apphcant  (or  one  of  die  applicants)  is 
not  an  RMC  or  RC.  the  application  shall 
contain  a  certification  from  the  resident 
organization,  if  any,  that  it  is  interested 
in  a  homeownersidp  program  and  that 
the  applicant  is  sahndtting  the 
application  on  behalf  of  the  resident 
organization.  In  all  cases,  the 
application  shall  also  contain  a  survey 
conducted  by  the  applicant  of  resident 
interest  in  homeownership  and 
marketability  of  the  onits.  which  shall 
be  conducted  in  accordance  with 
procedures  set  forth  in  the  application 
packet 

(20)  Public  hearing.  Hie  appbcation 
shall  contain  documentary  evidence  that 
the  applicant  held  at  least  one  public 
hearing  regarding  the  sale  of  this  eligible 
property  proposed  for  use  under  the 
program,  widi  a  smnmary  of  the  views 
expressed  by  residents  and  other 
members  of  the  public  and  die  respooae 
by  the  sopiicanL 

(21)  rian  for  use  of  certain  program 
incoam.  The  application  shall  coatain  a 
plan  for  oae  of  proceeds  ftoas  sales  to 
eligible  families  and  amounts  families 
may  not  retain  upon  resale.  The  plan 
shall  provide  for  oncommitted  program 
income  to  be  spent  before  additional 
grant  aaaoonts  are  drawn  down  by  the 
recipient 

(22)  NoadisplooeaietU:  participation 
by  residents.  The  appliciation  shall 
Ciintain  a  certification  by  the  applicant 
that  no  person  has  been  or  will  be 


displaced  from  his  or  her  dwelling  as  a 
direct  result  of  a  homeownership 
program  under  this  notice.  This  does  not 
preclude  termination  of  tenancy  for 
violatifm  of  the  tenns  of  occupancy  of  a 
unit  Bach  resident  of  an  eligible 
property  shall  be  given  an  opportunity 
to  bec»me  a  homeowner  under  this 
program  if  the  resident  qoalifies  as  an 
eligible  family  and  meets  other  program 
requirements. 

(23)  Economic  developmmL  The 
application  may  contain  a  plan  for 
economic  developnient  activities  under 
the  program.  The  appliciation  shall 
demonstrate  that  there  is  a  direct 
relationship  between  any  proposed 
economic  development  activities  under 
sections  406(b)(14)  (i)  and  (ii)  and  die 
proposed  homeownership  program,  and 
describe  how  these  activides  will 
promote  the  self-sufficiency  of 
homebuyos.  residents,  and 
homeowners. 

(c)  Screening.  (1)  HUD  shall  screen 
each  application  submitted  on  or  before 
the  deadline  for  submission  set  forth  in 
the  NOFA  to  determine  whether  it  is 
complete,  is  internally  consistent 
contains  correct  computations,  and  is 
feasible.  Where  HUD  determines  an 
application  is  deficient  in  one  or  more  of 
these  areas,  it  shall  notify  the  applicant 
in  writing  and  give  it  an  opportunity  to 
correct  the  deficiencies  in  its 
application.  However,  the  applicant  may 
not  substantially  revise  the  application, 
such  as  by  substituting  another  eligible 
property,  because  that  would  not  be  fair 
to  other  appUcants.  The  notification 
shall  inform  each  appUcant  that  it  may 
request  information  and  guidance  from 
HUD  about  program  requirements  and 
preparation  of  die  application.  The 
notification  shall  also  require  applicants 
to  submit  additional  or  correct  material 
no  later  than  close-of-business  of  the 
appropriate  HUD  office  on  the  14th 
calendar  day  after  the  date  of  the 
notification  to  the  applicant  giving  it  an 
opportunity  to  modify  its  application. 
HUD  shall  not  extend  diis  deadline  for 
actual  receipt  of  the  material  for  any 
reason. 

(2)  The  purpose  of  this  procedure  is  to 
increase  the  number  of  approvable 
appbcadona  so  eligible  families  will 
have  the  best  opportunities  to  become 
homeowners  at  the  earliest  possible 
time,  while  giving  each  applicant  an 
equal  opportunity  to  receive  HUD 
assistance  and  correct  deficiencies. 

Section  420.  Threshold  review. 

HUD  shall  review  each  ^iplicadon 
that  qualifies  for  additional 
consideration  under  the  screening 
procedures  in  section  415(c).  HUD  shall 
not  conaider  further  any  ap^ication  that 


fails  to  meet  one  or  more  of  the 
following  additional  threshold  criteria — 

(a)  The  ai^lication  shall  demonstrate 
that  the  affordability  standards  in 
section  415(b)(12)(i)  can  be  met  and  die 
plan  for  continued  affordability  in 
section  415(bHl2)(ii)  is  feasible.  HUD 
shall  take  into  account  the  pn^Kieed 
cost  of  operating  the  property  after 
eligiUe  families  become  homeowners; 
the  adequacy  of  counseling  and  training 
of  homebuyers.  residents,  and 
homeowners;  and  the  extent  to  which 
the  proposed  self-sufficiency  activities 
assure  continued  affordability  by 
homeowners. 

(b)(1)  The  proposed  program  may  not 
result  in  appreciably  reducing  in  the- 
locality  the  number  of  affordable  rental 
housing  units  ol  the  type  to  be  assisted 
that  would  be  available  to  residents 
cnrrenUy  residing  in  the  property  or  to 
families  who  would  be  eligible  to  reside 
in  the  property. 

(2)  Any  ap|dicati(m  diat  HUD 
determines  contains  a  feasible 
replacement  hosing  plan  meets  this 
threshold  criterion. 

(c)  The  applicant's  certification  of 
compliance  with  equal  opportunity  and 
related  requirements  and  the  statentent 
concerning  desegregation  orders, 
compliance  agreements,  and  voluntary 
agreements  are  consistent  with  facts 
known  to  HUD,  and  the  performance  of 
the  applicant  is  satisfactory  or  any 
problems  are  being  satisfactorily 
resolved. 

(d)  The  application  shall  be  submitted 
by  an  eHgible  applicant  for  eligible 
property. 

(e)  The  eligible  property  specified  in 
die  application  shall  be  located  within 
the  boundaries  of  a  jinisdiction— 

(1)  Which  is  participating  furisdiction 
under  the  HOME  program  established 
under  tide  n  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  or 

(2)  On  behalf  of  which  die  agency 
responsible  for  affordable  housing  has 
submitted  a  housing  strategy  or  plan. 

(f)  The  proposed  program  provides 
that  at  least  66  percent  of  units  will  be 
acquired  by  eligible  families  (or  such 
higher  percentage  as  may  be  required 
uiuier  State.  local,  or  tribal  law 
governing  cooperative  associations  or 
other  form  of  homeownership  used 
under  the  program). 

(g)  The  proposed  costs  of  eligible 
activities  are  within  amdicable  cost 
limitations. 

Section  425.  Rating,  ranking,  and 
selection  of  appKcaticms. 

(a)  Rating.  HUD  shall  review  each 
application  that  it  determines  to  meet 
t^shoLd  requirements  and  assign  it 
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points  in  accordance  with  the  following 
selection  criteria — 

(1)  Capability.  The  ability  of  die 
applicant  to  develop  and  carry  out  the 
proposed  homeownership  program, 
taking  into  account  the  quality  of  any 
related  ongoing  program  of  the 
applicant.  In  assigning  points  for  this 
criterion,  HUD  shall  consider  evidence 
in  the  application  demonstrating — 

(i)  The  capability  of  the  applicant  to 
handle  financial  resources, 
demonstrated  through  such  evidence  as 
previous  experience  and  existing 
financial  control  procedures,  or  by  an 
explanation  of  how  such  capability  will 
be  obtained — 5  points. 

(ii)  The  applicant  has  direct 
experience  in  working  with  or 
representing  residents  of  public  or 
Indian  housing  developments — 5  points. 

(iii)  If  rehabilitation  is  proposed,  the 
capability  of  the  applicant  to  manage 
the  proposed  rehabilitation, 
demonstrated  through  previous 
experience  in  managing  rehabilitation  or 
construction  or  by  an  explanation  of 
how  such  capability  will  be  obtained — 5 
points. 

(iv)  If  rehabilitation  is  proposed,  the 
extent  to  which  an  established  resident- 
based  organization  will  undertake 
substantial  program  management 
responsibilities  in  implementing  the 
proposed  homeownership  program — 5 
points.  If  rehabilitation  is  not  being 
proposed,  no  points  shall  be  assigned 
for  subcriteria  (iii)  and  (iv)  and  the 
points  for  subcriteria  (i)  and  (ii)  shall  be 
doubled. 

Maximum  points  for  this  criterion  (1): 
20  points. 

(2)  Local  support  HUD  shall  assign 
points  for  this  criterion  based  on  the 
extent  to  which  funds  for  activities  that 
do  not  qualify  as  eligible  activities  will 
be  provided  in  support  of  the 
homeownership  program,  considering 
the  extent  to  which  the  additional 
improvements,  amenities,  and  services 
enhance  the  homeownership  program. 

Maximum  points  for  this  criterion  (2): 
5  points. 

(3)  Resident  and  homebuyer  interest 
and  marketability.  The  extent  of 
resident  and  homebuyer  interest  in.  and 
marketability  of,  the  development  of  a 
homeownership  program  for  the  eligible 
property. 

(i)  Where  the  development  is  less  than 
50  percent  vacant  HUD  shall  assign 
points  based  on  the  percentage  of 
current  residents  of  the  property 
interested  in  participating  in  the 
proposed  homeownership  program, 
based  on  a  survey  conducted  by  the 
applicant  and  submitted  to  HUD  as  part 
of  the  application. 


(A)  75  percent  or  more  of  the  residents 
are  interested:  10  points; 

(B)  50-74.99  percent  of  die  residents 
are  interested:  5  points;  or 

(C)  Less  than  50  percent  of  the 
residents  interested:  0  points. 

(ii)  Where  the  development  is  50 
percent  or  more  vacant  HUD  shall 
assign  points  based  on  the  number  of 
eligible  families  residing  in  other 
developments  of  the  PHA/IHA  who  are 
interested  in  becoming  homeowners 
under  the  program.  The  purpose  of  the 
survey  is  to  determine  if  there  is  a 
sufficient  pool  of  families  in  other 
developments  eligible  to  purchase  units 
in  the  proposed  eligible  property. 

(A)  If  there  are  1.5  or  more  interested 
eligible  famiUes  for  each  unit  in  the 
proposed  property  not  occupied  by  a 
family  interested  in  homeownership:  10 
points; 

(B)  If  there  are  1.2-1.49  interested 
eligible  families  for  each  unit  in  the 
proposed  property  not  occupied  by  a 
family  interested  in  homeownersltip:  5 
points. 

(C)  If  there  are  less  than  1.2  eligible 
families:  0  points. 

(iii)  Where  the  applicant  is  an  RMC  or 
RC,  HUD  shall  assign  an  additional  5 
points. 

Maximum  points  for  this  criterion  (3): 
15  points. 

(4)  Quality  and  feasibility  of  program. 
The  quality  and  feasibility  of  the 
proposed  homeownership  program, 
including  the  viability  of  the  economic 
self-sufficiency  plan.  In  assigning  points 
for  this  criterion,  HUD  shall  consider 
evidence  in  the  application 
demonstrating — 

(i)  The  overall  soundness  and 
comprehensiveness  of  the 
homeownership  program — 5  points. 

(ii)  The  extent  to  which  the  applicant 
(or  other  appropriate  entity  identified  in 
the  application)  is  currendy 
implementing  effective  homebuyer 
screening  procedures,  homebuyer 
supportive  services,  and  other 
management  practices  intended  to 
eliminate  delinquencies  in  rent 
payments  or  foreclosures,  or  the  extent 
to  which  the  plan  covering  these 
activities  contained  in  the  appUcation 
will  be  successful — 5  points. 

(iii)  The  extent  to  wdiich  proposed 
economic  development  activities  will 
result  in  continued  affcrdability  of  the 
property  after  assistance  for  operating 
expenses  is  no  longer  available — 10 
points. 

Maximum  points  for  this  criterion  (4): 
20  points. 

(5)  Relationship  to  CHAS.  Whedier 
the  approved  CHAS  for  the  jurisdiction 
within  which  the  eligible  property  is 
located  includes  the  proposed 


homeownership  program  as  one  of  the 
general  priorities  identified  pursuant  to 
section  105(b)(7)  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  or  the  proposed  program  is 
consistent  with  the  tribal  plan.  Where  a 
CHAS  applies,  the  program  shall  qualify 
for  points  under  this  criterion  if  use  of 
the  development  for  homeownership  is 
explicidy  identified,  if  public  or  Indian 
housing  homeownership  is  mentioned, 
or  if  low-income  homeownership  is 
mentioned. 
Points  for  this  criterion  (5):  5  points. 

(6)  Efficient  nse  of  grant  The  extent  to 
which  the  proposed  program  will  result 
in  the  lowest  total  cost  per  unit  taking 
into  account  the  number  of  non- 
purchasing  residents  in  the  property  and 
the  need  to  use  the  implementation 
grant  to  fund  the  replacement  housing 
plan. 

Maximum  points  for  this  criterion  (6): 
10  points. 

(7)  Suitability  of  the  property.  The 
suitability  of  the  eligible  property  for 
homeownership.  Suitability  for 
homeownership  shall  be  determined 
based  on — 

(i)  Proximity  or  accessibility  of  the 
property  to  places  of  employment 
shopping,  schools,  medical  facilities, 
transportation,  places  of  worship, 
recreational  facilities,  and  other 
necessary  services  for  the  families  under 
the  program; 

(ii)  Whether  the  surrounding 
neighborhood  is  free  from  conditions 
which  are  seriously  detrimental  to 
family  life;  substandard  dwellings  or 
other  undesirable  elements  must  not 
predominate,  unless  the  undesirable 
conditions  affecting  the  property  are 
being  actively  mitigated;  and 

(iii)  Whether  the  structure  type  and 
bedroom  configuration  is  (or  will  be 
after  any  proposed  rehabilitation) 
appropriate  for  the  proposed 
homeownership  program,  taking  into 
account  that  no  residents  in  occupancy 
on  the  date  HUD  approves  an 
implementation  grant  may  be  evicted  by 
reason  of  a  homeownership  program. 

The  purpose  of  this  criterion  is  to 
assure  that  properties  in  neighborhoods 
completely  unsuitable  for 
homeownership  are  not  selected.  The 
review  will  be  made  in  the  context  of 
where  the  eligible  properties  are 
typically  located. 

Maximum  points  for  this  criterion  (7): 
20  points. 

(8)  MBE/WBE goals.  (!)  The  extent  to 
which  the  applicant  demonstrates  a  firm 
commitment  to  promoting  the  use  of 
minority  business  enterprises  and 
women-owned  businesses.  For  example, 
the  applicant  has  used  such  businesses 


/  Vol  56,  No.  23  /  Monday,  February  4.  1991  /  Rules  and  Regulations 


in  the  past  has  set  forth  specific 
affirmative  steps  it  wtU  take  to  ensure 
that  such  businesses  havt  an  equal 
opportunity  to  obtain  and  compete  for 
contracts,  or  both.  These  steps  may 
include  the  stepe  outlined  at  24  C7R 
BS.38<e)  and  570L50e(gHe).  bat  may  not 
include  awarding  contracts  solely  or  in 
part  on  the  basis  of  race  or  gender.  See 
section  505(d)  for  the  legal  basis  for  this 
criterion. 

(ii)  In  the  case  of  applications 
submitted  by  Indian  tribes  or  IHAs,  as 
described  in  section  505(a)(2],  the 
requirements  of  the  Indian  Self- 
Determinatioo  and  Education 
Assistance  Act  2S  U.S.C  450e(b),  apply. 
Accordingly,  for  such  applicants,  points 
for  this  foctor  shall  be  assigned  based 
on  the  extent  to  which  the  appUcant 
demonstrates  s  Brm  commitment  to 
promoting  the  use  of  minority  business 
enterprises  and  women-owned 
businesses,  to  the  maximum  extent 
consistent  with,  but  not  in  derogation  of, 
the  Indian  Self-Determination  and 
Education  Assistance  Act. 

Maximum  points  for  this  criterion 
(d)(i)  or  (ii),  as  applicable:  5  points. 

Total  number  of  points — 100  points. 

(b)  Environmental  review.  (1)  HUD 
shall  conduct  an  environmental  review 
of  the  applications. 

(2)  In  conducting  the  environmental 
review.  HUD  shall  assess  the 
environmental  effects  of  each 
application  in  accordance  with  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1900 
(NEPA)  (42  U.S.C.  4321)  and  HUD's 
implementing  regulations  at  24  CFR  part 
50.  Any  application  that  requires  an 
environmental  impact  statement 
(generally,  those  diat  HUD  determines 
would  have  a  significant  impact  on  the 
human  enviromnent.  in  accordance  with 
the  environmental  assessment 
procedures  at  24  CFR  part  50,  subpart  E) 
shall  not  be  eligible  for  funding. 

(3)  As  a  result  of  the  environmental 
review,  HUD  may  find  that  it  cannot 
approve  an  appbcation  unless  adequate 
measures  to  mitigate  environmental 
impacts  are  taken.  (See,  for  example,  24 
CFR  part  51.)  Accordingly,  HUD  may 
adjust  the  rating  scores  of  such 
applications,  based  on  the  anticipated 
time  delays  in  adopting  appropriate 
impact  mitigation.  For  example,  the 
feasibility  of  the  program  or  the 
availability  of  an  eligible  property  may 
be  harmed  by  any  signiricant  delay. 

(4)  The  environmental  review  ofien 
will  reveal  information  not  contained  in 
the  application  that  may  have  relevance 
to  the  selection  process.  HUD  shall 
make  further  adjustments  to  the  ratings, 
where  appropriate,  based  on  the 


information  revealed  during  the 
environmental  review. 

(c)  Ranking  and  seJection  to  assure 
national  geographic  diversity.  (1)  After 
assigning  points  to  each  application 
under  paragraph  (a),  HUD  shall  rank  the 
applications  in  order.  HUD  shall 
examine  the  ranking  and.  where  it 
determines  that  applications  falling 
below  a  certain  point  total  are  not 
suitable  or  not  feasible  for 
homeownership  under  the  program,  it 
may  establish  a  minimum  number  of 
points  for  an  application  to  be  selected. 
HUD  shall  then  identify  for  selection  the 
highest  ranking  application  from  each  of 
the  four  Census  regions.  HUD  shall  then 
select  the  highest  ranking  remaining 
applications,  without  regard  to  their 
location. 

(2)  If  two  or  more  applications  have 
the  same  number  of  points,  the 
application  submitted  by  an  RMC  or  RC 
shall  be  selected.  If  there  is  still  a  tie, 
the  application  with  the  most  points  for 
capability  shall  be  selected.  If  there  is 
still  a  tie,  the  application  with  the  most 
points  for  efTiciency  shall  be  selected. 

(3)  When  the  amount  remaining  after 
funding  as  many  of  the  highest  ranking 
applications  as  possible  is  insufficient 
for  the  next  highest  ranking  application, 
HUD  shall  determine  if  it  is  feasible  to 
fund  part  of  the  application,  with  the 
remainder  to  be  funded  "off  the  top" 
from  possible  future  funding  rounds.  If 
so,  that  application  shall  be  funded.  If 
not,  HUD  shall  make  the  same 
determination  for  the  next  highest 
application  or  applications.  Any 
remaining  amounts  shall  be  used  in 
accordance  with  paragraphs  (f)  and  (g). 

(d)  Reduction  in  requested  grant 
amounts.  HUD  shall  approve  an 
application  for  an  amount  lower  than 
the  amount  requested  where  it 
determines  the  amount  requested  for 
one  or  more  eligible  activities  is 
unreasonable  or  unnecessary  or  does 
not  othenvise  meet  applicable  cost 
limitations  established  for  the  program. 
In  addition,  before  HUD  may  notify  an 
applicant  of  selection,  it  shall  certify 
that  the  amount  of  the  grant  being 
approved  is  not  more  than  necessary  to 
provide  affordable  housing,  as  required 
by  section  102(d)  of  the  HUD  Reform 
Act.  HUD  shall  make  the  certification  in 
accordance  with  24  CFR  part  12.  HUD 
expects  the  requirements  of  part  12  to  go 
into  effect  before  the  deadline  that  will 
be  established  for  the  submission  of 
HOPE  grant  applications. 

(e)  Notification  of  approval  or 
disapproval — (1)  Notification  of 
applicants.  After  completion  of  the 
ranking  and  selection  of  applications, 
but  no  later  than  six  months  after  the 
date  of  submission  of  the  application. 


HUD  shall  notify  the  selected  applicants 
and  the  applicants  that  have  not  been 
selected,  in  writing.  The  amount  of  the 
required  match  may  be  adjusted  when 
HUD  approves  an  application,  to  reflect 
the  approved  grant  amount.  HUD's 
notification  to  the  applicant  of  the 
amount  of  the  grant  award,  based  on  the 
approved  (explication,  shall  constitute  a 
grant  obligation  by  HUD.  subject  to 
acceptance  by  the  applicant  by  the 
deadline  specified  in  the  notification. 

(2)  Conditional  approval  of  section  8 
applications.  HUD  may  approve  die 
HOPE  grant  application  with  a 
statement  that  the  application  for  the 
section  8  certificate  or  housing  voucher 
assistance  (or  both)  is  conditionally 
approved,  subject  to  the  availability  of. 
appropriations  in  subsequent  fiscal 
yeara.  This  will  permit  HUD  to  use 
section  8  authority  for  other  purposes 
until  it  is  needed  for  the  HOPE  1 
program  for  nonpurchasing  residents  or 
for  replacement  housing. 

(f)  Use  of  remaining  amounts  to  fund 
HOPE  1  planning  grant.  Any  amounts 
available  to  fund  implementation  grants 
that  are  not  needed  because  there  are 
insufficient  approvable  applications 
shall  be  used  to  fund  any  unfunded, 
approvable  planning  grant  applications. 

(g)  Insufficient  approvable 
applications,  ff  funds  remain  after  HUD 
approves  all  approvable  applications, 
including  planning  grants,  as  provided  in 
this  notice.  HUD  may  invite  additional 
applications  for  implementation  grants 
or  invite  applicants  who  submitted 
applications  that  could  not  be  funded  to 
submit  amended  implementation  grant 
applications  within  a  deadline  specified 
in  the  invitation,  subject  to  the 
limitations  specified  in  section  415(c]. 
Any  remaining  amounts  shall  be  added 
to  amounts  available  for  subsequent 
funding  rounds. 

V.  Other  Requirements 

Section  501.  Flood  Insurance  and 
Coastal  Barriers  Resources  Act. 

(a)  Flood  insurance.  Pursuant  to  the 
Flood  Disaster  Protection  Act  of  1973  (42 
use.  4001-4128)  HUD  will  not  approve 
applications  for  implementation  grants 
providing,  financial  assistance  for 
acquisition  or  rehabilitation  of 
properties  located  in  an  area  identified 
by  the  Federal  Emergency  Managemmt 
Agency  (FEMA)  as  having  special  flood 
hazards,  unlesa^ 

(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  program  (see 
44  CFR  parts  50  through  79),  or  less  than 
one  year  has  passed  since  FEMA 
notification  regarding  such  hazards;  and 
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(2)  Flood  insurance  is  obtained  as  a 
condition  of  approval  of  the  appUcatioa 

(b)  Coastal  Barriers  Resources  Act. 
Pursuant  to  the  Coastal  Barrier 
Resources  Act  (16  U.S.C  3601),  HUD 
will  not  approve  ap|riications  far 
planning  or  implementation  grants  for 
properties  in  the  Coastal  Barrier 
Resources  System. 

Section  505.  Nondiscrimination  and 
equal  opportunity. 

(a)  Fair  bousing  reqaiiem^ta.  (1)  The 
requirements  of  the  Fair  Housing  Act  (42 
U.S.C.  3801-19)  and  inq^kiaenting 
regulations  at  24  CFR  part  loa  part  100. 
and  part  110;  Executive  Order  11063 
(Equal  OppitftuDity  in  Housing]  and 
implementing  regidations  at  24  CFR  part 
107;  and  title  VI  of  the  Gvil  Rights  Act 
ofl964(42U.S.C2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  part  1  shall 
apply. 

(2)  The  Indian  Qvil  Rights  Act  (25 
U.S.C  1301  etseq.]  appL'es  to  tribes 
when  they  exercise  their  powers  of  self- 
government.  Thus,  it  is  applicable  in  all 
cases  when  an  IHA  has  been 
established  by  exercise  of  such  powers. 
In  the  case  of  an  IHA  established 
pursuant  to  State  law.  the  applicability 
of  the  Indian  C^il  Ri^ts  Act  sbaD  be 
determined  on  a  case-by-case  basis. 
Developments  subject  to  the  Indian  Civil 
Ri^ts  Act  shall  be  develcped  and 
operated  in  compliance  witti  its 
provisions  and  aD  implementing  HUD 
requirements,  instead  of  title  VI  and  the 
Fair  Housing  Act  and  their  implementing 
regulations. 

(b)  Discrimination  on  the  basis  of  age 
or  handicap.  The  prohibitions  against 
discriminatian  on  the  basis  of  age  under 
the  Age  EMscrimiiiation  Act  of  1975  (42 
U.S.C.  ei01-(K')  and  implementing 
regulations  at  24  CFR  part  146^  and  the 
prohibitions  against  discriminatioo 
against  handicai^d  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  bnplementing 
regulations  at  24  CFR  part  6  shall  apfdy. 

(c)  Ea^hyweat  opportanities.  (1)  The 
requirements  of  section  3  (tf  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C.  1701u]  (Employment 
Opportunities  for  Lower  Incone  Pusons 
in  Connection  with  Assisted  Projects) 
shall  apply.  In  addition.  Executive  Order 
11246  and  implementing  regulatioos  at 
41  CFR  part  60  shall  apply. 

(2)  In  the  case  of  Indian  tribes  and 
IHAs.  as  described  in  section  S06(a)(2), 
the  requirements  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  shall  also  apply  (see  25 
U.S.C  450e(b);  56  FR  24752-53  and  24755 
(June  18, 1900).  revising  24  CFR  005.165 


(a)  and  (b)  and  i  905,360):  compUaoce 
with  Executive  Order  11246  and  41  CFR 
part  60  shall  be  to  the  maximum  extent 
consistent  with,  but  not  in  derogation  of, 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (see  55  FR 
24754  and  Z4755  Qune  18, 19301),  revising 
24  CFR  gOS.17D(byand  S  90S.38C^. 

(d)  Minority  and  women 's  business 
enterprises.  The  requfrements  of 
Executive  Orders  11625. 12432.  and 
12138  diaO  apply.  Consistent  widi 
HUD's  responsibilities  under  diese 
Orders,  redpients  must  make  efforts  to 
encourage  the  use  of  minority  and 
women's  business  enterprises  in 
connection  with  funded  activities. 

(e)  Affirmative  fair  housing 
maiieting.  The  recipient  shall  adopt  a 
plan  for  informing  and  soliciting 
appficatfons  firom  people  who  are  least 
likely  to  apply  fijr  the  program  without 
special  outreach,  consistent  with  die 
affirmative  fair  housing  mariceting 
requirements.  See  24  CFR  part  108.  This 
parap-aph  shall  not  apply  to  Indian 
tribes  and  IHAs,  as  described  in 
paragraph  (a)(2). 

(f)  Authority  for  collection  of  racial, 
ethnic,  and  gender  data.  HUD  requires 
submission  of  racial,  ethnic  and  gender 
data  under  this  notice  pursuant  to 
section  562  of  the  Housing  and 
Community  Development  Act  of  1987. 
section  309  of  the  United  States  Housing 
Act  of  1937,  and  section  808(e)(e}  of  the 
Fair  Housing  Act. 

Section  510.  0MB  circulars. 

The  policies,  guidelines,  and 
requirements  of  0MB  Circular  Nos.  A- 
87  (Cost  Princii^es  Applicable  to  Grants, 
Contracts  and  Other  Agreements  widi 
State  and  Local  Governments)  and  24 
CFR  part  85  (Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State.  Local 
and  Federally  Recognized  Indian  Tribal 
Govemmenta)  apply  to  the  award, 
acceptance,  and  use  of  assistance  under 
the  program  by  governmental  entities, 
and  to  the  remedies  for  non-coo:^)liance, 
exo^t  where  inconsistent  with  the 
provisions  of  the  Qaaston-Goozalez 
National  Affordable  Housing  Act,  other 
Federal  statutes,  or  this  notice.  Circular 
Nos.  A-110  (Grants  and  Cot^perative 
Agreements  with  hastitutioos  of  Higher 
Education,  Ho^xitals,  and  Other 
Nonprofit  Ckgimiiations)  and  A-122 
(Cost  Principles  i^Ucable  to  Grants, 
Contracts  and  Odmr  Agreements  with 
Nonprofit  Institutions)  apply  to  the 
acceptance  and  use  of  asBtBtanfe  by 
private  noi4voiU  organiiationsi,  except 
where  inconsistent  with  the  provisions 
of  the  CranstoB-G<Mizalez  Natimal 
Affordable  Housing  Act,  other  Fedoal 
statutes,  or  this  notice.  Recipients  are 


also  subject  to  the  audit  lequiressents  of 
0MB  Orodar  Ar-128  implenented  at  24 
CFR  part  4^  and  OMB  Circular  A-133 
(Audits  of  InstittttioDS  of  Hi|^ier- 
Leaming  and  OUier  Nonprofit 
Instttutioas). 

Section  515.  Drag-nee  workplace. 

^>plic^ita  shaH  certify  that  they  wili 
provide  a  drug-free  workplace,  in 
accotdance  with  the  Drug-free 
Workplace  Act  of  1988  and  HUD's 
implementing  regulations  at  24  CFR  pari 
24,  subpart  F. 

Section  520.  Antf-lobbymg  certifies  tion. 

(a)  Section  319  of  Public  Law  101-121 
prohibits  recipients  of  Federal  contracts, 
grants,  and  loans  from  using 
appropriated  fands  for  lobbying  the 
Executive  or  Legislative  Brauxhes  of  die 
Federal  Government  A  government- 
wide  common  rule  governing  the 
restrictions  on  lobbying  was  published 
as  an  interim  rule  on  February  26, 1900 
(55  FR  6736)  and  supplemented  by  a 
Notice  published  June  15, 1990  (55  FR 
24540).  For  HUD,  this  rule  is  found  at  24 
CFR  part  87.  The  rule  requires 
applicants  for  and  recipients  of 
assistance  exceediog  $100,000  to  certify 
that  no  Federal  funds  have  been  or  wiU 
be  spent  on  lobbying  activities  in 
connection  with  the  assistance.  The  rule 
also  requires  disclosures  from 
applicants  and  recipients  if 
nonappropriated  funds  have  been  spent 
or  coaunitted  for  lobbying  activities  if 
those  activities  would  be  prohibited  if 
paid  with  appropriated  funds.  The  law 
provides  substantial  monetary  penalties 
for  faOure  to  file  the  required 
certification  or  disclosure. 

(b)  This  section  shall  not  apply  to 
Indian  tribes  or  IHAs.  Indian  tribes, 
tribal  organizations,  or  any  other  Indian 
organization  with  respect  to 
expenditxues  specifically  pemutted  by 
other  Federal  law  are  not  covered  by  the 
definition  of  "pereon"  in  24  CFR  part  87. 

Section  525.  Debarred  or  susptaded 
contractors. 

The  provisions  of  24  CFR  part  24 
apply  to  the  erafrioyraent,  engagement  of 
services,  awarding  of  contracts, 
subgrants,  or  funding  of  any  recipients, 
or  contractors  or  subcontractors,  during 
any  period  of  debarment  suspension,  or 
placement  tit  ineligibih'ty  status. 

Section  530.    Conflict  of  interest 

(a)  In  additicm  to  the  conflict  of 
interest  requirements  in  OMB  Circular 
A-UO  and  24  CFR  part  85,  no  pertaa 
who  is  an  employee,  agent  omsultant 
officer,  or  elected  or  appointed  official 
of  the  recipient  and  wlio  exercises  or 
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has  exercised  any  functions  or 
responsibilities  with  respect  to  assisted 
activities,  or  who  is  in  a  position  to 
participate  in  a  decisionmaking  process 
or  gain  inside  information  with  regard  to 
such  activities,  may  obtain  a  financial 
interest  or  benefit  from  the  activity,  or 
have  an  interest  in  any  contract, 
subcontract  or  agreement  with  respect 
thereto,  or  the  proceeds  thereunder, 
either  for  himself  or  herself  or  for  those 
with  whom  he  or  she  has  family  or 
business  ties,  during  his  or  her  tenure  or 
for  one  year  thereafter. 

(b)  HUD  may  grant  an  exception  to 
the  exclusion  in  paragraph  (a)  of  this 
section  on  a  case-by-case  basis  when  it 
determines  that  such  an  exception  will 
serve  to  further  the  purposes  of  the 
HOPE  program  and  the  effective  and 
efficient  administration  of  the  local 
homeownership  program.  An  exception 
may  be  considered  only  after  the 
applicant  or  recipient  has  provided  a 
disclosure  of  the  nature  of  the  conflict, 
accompanied  by  an  assurance  that  there 
has  been  public  disclosure  of  the 
conflict  and  a  description  of  how  the 
public  disclosure  was  made  and  an 
opinion  of  the  applicant's  or  recipient's 
attorney  that  the  interest  for  which  the 
exception  is  sought  would  not  violate 
State  or  local  laws.  In  determining 
whether  to  grant  a  requested  exception, 
HUD  shall  consider  the  cumulative 
effect  of  the  following  factors,  where 
applicable: 

(1)  Whether  the  exception  would 
provide  a  significant  cost  benefit  or  an 
essential  degree  of  expertise  to  the  local 
homeownership  program  that  would 
otherwise  not  be  available; 

(2)  Whether  an  opportunity  was 
provided  for  open  competitive  bidding 
or  negotiation; 

(3)  Whether  the  person  affected  is  a 
member  of  a  group  or  class  intended  to 
be  the  beneficiaries  of  the  activity  and 
the  exception  will  permit  such  person  to 
receive  generally  the  same  interests  or 
benefits  as  are  being  made  available  or 
provided  to  the  group  or  class; 

(4)  Whether  the  affected  person  has 
withdrawn  from  his  or  her  functions  or 
responsibilities,  or  the  decisionmaking 
process,  with  respect  to  the  specific 
activity  in  question: 

(5)  Whether  the  interest  or  benefit 
was  present  before  the  affected  person 
was  in  a  position  as  described  in  this 
paragraph; 

(6)  Whether  undue  hardship  will 
result  either  to  the  applicant,  recipient, 
or  the  person  affected  when  weighed 
against  the  public  interest  served  by 
avoiding  the  prohibited  conflict;  and 

(7)  Any  other  relevant  considerations. 


Section  535.    Labor  standards. 

Pursuant  to  section  12  of  the  1937  Act, 
Davis-Bacon  or  HUD-determined 
prevailing  wage  rates  (or  both)  shall 
apply  to  activities  under  the  HOPE  1 
program.  The  wage  rate  requirements  do 
not  apply  to  individuals  who  perform 
services  for  which  they  volunteered;  do 
not  receive  compensation  for  those 
services  or  are  paid  expenses, 
reasonable  benefits,  or  a  nominal  fee  for 
the  services:  and  are  not  otherwise 
employed  in  the  work  involved.  In 
addition,  if  other  Federal  programs  are 
used  in  connection  with  the  HOPE  1 
homeownership  program,  labor 
standards  requirements  apply  to  the 
extent  required  by  such  other  Federal 
prograou.  For  example,  if  the  Public  and 
Indian  Housing  Modernization  or  CDBG 
program  is  used  in  connection  with  the 
program,  the  labor  standards 
requirements  of  those  programs  would 
apply  to  the  extent  required  by  them. 

Section  540.    Lead-based  paint  testing 
and  abatement. 

Any  residential  property  assisted 
under  the  HOPE  program  established 
under  this  notice  constitutes  HUD- 
associated  housing  for  the  purpose  of 
the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4821,  et  seq.) 
and  is,  therefore,  subject  to  24  CFR  part 
35.  Unless  otherwise  provided, 
recipients  shall  be  responsible  for 
testing  and  abatement  activities. 

VI.  Grant  Agreement — Planning  and 
Implementation  Grants 

Section  601.    Grant  agreement. 

After  HUD  approves  an  application 
for  a  planning  grant  or  an 
implementation  grant,  it  shall  enter  into 
a  grant  agreement  with  the  recipient 
settiitg  forth  the  amount  of  the  grant  and 
applicable  terms  and  conditions, 
including  sanctions  for  violation  of  the 
agreement.  The  grant  agreement  shall 
provide  that  the  recipient  agrees: 

(a)  To  carry  out  the  program  in 
accordance  with  the  provisions  of  this 
notice,  applicable  law,  the  approved 
application,  and  all  other  applicable 
requirements: 

(d)  To  comply  with  such  other  terms 
and  conditions,  including  recordkeeping 
and  reports,  as  HUD  may  establish  for 
the  purposes  of  administering, 
monitoring,  and  evaluating  the  program 
in  an  effective  and  efficient  manner 

(c)  That  HUD  may  withhold, 
withdraw,  or  recapture  any  portion  of  a 
grant,  or  to  terminate  the  grant 
agreement,  if  HUD  determines  that  the 
recipient  is  or  is  likely  to  fail  to  carry 
out  the  approved  homeownership 
program  in  accordance  with  the  terms  of 


the  approved  application  and  this 
notice,  including  failure  to  provide  the 
contributions  towards  the  match. 

VII.  Implementation  of  Planning  and 
Implementation  Grants 

Section  701.  Implementation:  family 
contribution:  performance  Standards; 
tax  consequences. 

(a)  After  execution  of  its  planning  or 
implementation  grant  agreement,  the 
recipient  shall  carry  out  the  planning 
grant  or  implementation  grant  activities 
in  accordance  with  its  approved 
application.  HUD  shall  establish 
procedures  governing  the  drawdown  of 
funds  under  grant  agreements. 

(b)  The  total  monthly  amount  payable 
by  a  family  may  not  be  less  than  the 
amoimt  determined  in  accordance  with 
the  regulations  specified  in  section 
41S(b)(12)(i)  if  operating  assistance 
under  the  program  is  being  provided  for 
the  family.  The  amount  payable  by  a 
family  shall  be  adjusted  at  least 
annually  in  accordance  with  the 
requirements  of  those  regulations  so 
long  as  operating  assistance  is  being 
provided  under  the  program  for  the 
family. 

(c)  HUD  intends  to  establish 
performance  criteria  in  the  final  rule  for 
the  program  and  invites  comments  on 
what  the  standards  should  be. 

(d)  HUD  will  consult  with  the  Internal 
Revenue  Service  on  the  tax 
consequences  to  eligible  families  under 
the  program,  and  advise  recipients  of 
the  advice  received. 

Section  705.  Resident  selection 
procedures  during  rental  phase  (if  any). 

During  the  interim  period,  if  any, 
when  the  property  continues  to  be 
operated  and  managed  as  rental 
housing,  the  recipient  shall  utilize 
written  resident  selection  policies  and 
criteria  that  are  consistent  with  the 
public  or  Indian  housing  program  and 
approved  by  HUD  as  consistent  with  the 
purpose  of  improving  housing 
opportunities  for  low-income  families. 
The  policies  shall  provide  that  the 
recipient  (or  another  appropriate  entity) 
(a)  notify  any  rejected  applicant  in 
writing  of  the  grounds  for  rejection;  (b) 
comply  with  applicable  affinnative  fair 
housing  marketing  requirements;  (c) 
specify  the  basis  for  resident  selection, 
which  shall  give  a  preference  to 
applicants  interested  in  becoming 
homeowners  who  have  completed 
participation  in  an  economic  self- 
sufficiency  program  (see  section 
415(b)(5)(i)(B))  and  other  apphcanU 
interested  in  becoming  homeowners  and 
shall  provide  for  a  waiting  list;  and  (d) 
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verify  family  income  of  appiicanis  and 
check  the  credit  and  rental  history  of 
applicants.  The  resident  selection 
policies  and  criteria  may  not  provide  for 
the  recipient  [or  otfier  entity)  to  teke 
into  accoiHit  wiiethcr  an  applicant 
receives  public  assistance  or  receives 
Federal,  State,  or  locai  housiag 
assistance,  but  may  take  into  account 
such  assistance,  and  all  other  income 
and  other  resoorces.  in  determining  the 
amount  a  famBy  will  pay  under  the 
prograuk.  The  rccipie^  nwy  adopt  the 
public  housing  or  ladian  housiag 
occupancy  handbook,  with  any 
appropriate  modifications  (iBduding,  at 
least,  establishing  a  priority  for 
applicants  interested  in 
homeovmersh^)). 

Section  Tia  Soda)  Security  Nwnbers. 

As  a  condition  of  eligibility  for 
homeownership  under  this  notice — 

(a)  At  the  time  a  family  applies  for 
homeownership,  the  recipient  (or  other 
appropriate  entity)  shall  require  the 
family  to  meet  the  reqm'remenfs  for  the 
disclosme  and  verification  of  social 
secority  mmibers,  as  provided  by  24 
CFR  part  750;  and 

(b)  The  recipient  (or  other  appropriate 
otti^)  shad  require  the  family  to  sign 
and  submit  consent  forms  for  the 
obtainhig  of  wage  and  daira  information 
fi-om  State  Wage  bifonnetion  Collection 
Agencies,  as  provided  by  24  CFR  part 
TBOi 

Section  715.  Timely  homeownership. 

(a)  Deadiiaeftr  tranfer.  Recqnents 
shall  transfer  ewaersfaip  taiterests  in  the 
property  to  ebgible  families  within  a 
reaaonaUe  period  of  time. 

(b)  Definition  of  noMoaable  period  of 
time.  (1)  Where  appbcafale.  the  PHA/ 
IHA  riwll  traasfier  the  property  to  &e 
recipient  (or  other  entity)  widris  one 
year  of  the  effective  date  the 
iniplefflenUtiaB  pant  agreement  Where 
the  developawnt  oontaine  GO  aaita  or 
fewtf,  transfer  of  ownership  interests  to 
dl  -ible  families  within  two  yean  of  the 
date  the  entity  that  acquires  the 
development  (or  the  effective  date  of  the 
implementation  grant  agreement  where 
the  PHA/IHA  is  that  entity)  ahaU  be 
considered  reasonable.  Where  the 
development  Goatains  more  than  SO 
units,  transfer  o£  ownership  intorests  to 
eligible  families  mti^  five  yean  shdl 
Ko  t-anMiA.,»MA  TBtunahhr 

(2)  An  appficaat  saay  propoae  in  ite 
applicatioa  a  loagtv  period  ior 
transferring  ownmh^  interests  to 
eligible  famiUes,  and  sabatit  a 
justification.  After  appticatioa  approval, 
HUD  may  ^tprove  a  request  Dor  a  longer 
deadline  for  transfer  to  eliyUe  {asniUes. 
where  it  determines  that  unanticipated. 


extraordinary  dvcarastances  exist 
Subject  to  the  avaiUbiH^  of  funding, 
IflJD  may  coBsider  anddng  addition^ 
section  8  uttiiataafT  avail^ile  to 
residents  in  the  praperty  e^re 
necessary  to  aiaiiitaiR  ita  feasiiittity 
during  the  tisw  the  causes  for  the  delay 
are  being  ootrected.  This  coah)  becone 
necessary  if  residents  who  intended  to 
perchase  change  their  minds  and  need 
assistance  to  afford  the  rents  ia  die 
property. 

Section  72(L  Restrictions  on  resale  by 
initial  homeowners. 

(a)JbgenefD^l)  Tromfer  permitted 
(i)  A  homeowner  may  tnnaier  the 
homeowner's  ownership  interest  in  thft 
unit,  sulqect  only  to  the  ri^  to 
purdiase  onder  paragraph  (eH2>  and  the 
requtf  ement  for  the  purchaser  to  execute 
a  promissory  note,  if  reqidred  under 
para^apb  (b).  See  peiapeid)  (b)  for  the 
rules  for  determining  the  amount 
homeowners  n^  retain  from  the  sales 
proceeds. 

(ii)  Notwithstanding  paragraph 
(aMiKilt  an  ^ilicant  may  propose  in  ita 
application,  and  HUD  may  approve 
based  on  a  review  of  die  indhridnel 
circumstances,  reasonable  restrictions 
on  the  resale  of  units  under  the  program. 

(2)  Right  to  purchase,  (i)  Where  an 
RMC,  RC,  or  cooperative  has  jnridiction 
over  the  unit  it  shall  have  ^  right  to 
purchase  the  owaer^ip  mteicst  in  the 
unit  from  the  faiitial  hoaieowner  for  dK 
aaotrnt  specified  in  a  fina  contract 
between  the  honKownes  and  a 
prospective  buyer. 

(ii)  If  no  RMC  RCer  cooperative  haa 
jurisdiction  over  the  unit  or  no  sadi 
entity  electa  to  purchase  from  the  inttiai 
homeowner  and  if  the  prospective  buyer 
is  not  a  bw-iacoasa  family,  a  PHA/IHA 
with  jurisdiction  for  the  area  in  wfaidi 
the  unit  is  located  or  the  recipient  shall 
have  the  ri^  to  pmtchaae  die  ownership 
intttesi  hi  the  unit  for  the  amount 
specified  in  the  firm  contract 

(iii)  Where  an  RMC,  RC  cooperative, 
PHA/DiA.  or  recipient  exercises  s  right 
to  purcfasae,  it  tikaSL  resell  the  unit  to  an 
eligible  fonaly  prompdy.  If  d»  PHA/ 
IHA  exetdsea  e  right  to  purchase  diares 
representing  a  unit  to  a  coiqiesative, 
because  die  oooperativa  did  not  have 
sufficient  BOBey  to  do  so,  the  PHA/IHA 
diaU  give  the  cooperative  another 
chance  to  purchase  the  Ame»  before 
adhngit  to  an  eligible  famdy. 

^"iPromiseoryaotenqoted: 
dttefBUDotton  of  eounstt  hoBeotfoav 
meyiekunfnm  sdeaptvceedB.  (1)0)  At 
closings  Urn  toitial  homeowner  shaB 
execute  a  aonanortishig.  nonrecourse, 
non-interest-bearing  promissory  note,  to 
a  form  acceptable  to  HUD;  eqasd  to  the 
differotcc  between  the  fair  maricet  vahie 


of  the  unt  aad  the  purchase  price, 
payable  to  the  PHA/KA.  redpient  or 
other  entity  designated  in  the  approved 
homeownership  phm,  together  with  a 
morlpge  securing  the  obKgatfen  of  die 
note. 

fnXA)  With  respect  to  s  sole  l^  an 
initiai  hoaeowner,  Ae  note  shall  require 
payawnt  upon  sale  t^  the  imtial 
homeowner,  to  the  extent  proceeds  of 
the  sale  lemein  after  paying  off  other 
outstanidqg  debt  seemed  by  the 
property  t^  was  incmred  for  the 
purpose  of  acquisition  or  property 
unprovement  pejring  any  otfier  aniuuuts 
due  in  connection  widi  the  sale  (sudt  as 
closing  costs  and  transfer  taxes),  and 
paying  die  fJamily  the  amount  ot  its 
equity  in  the  property,  computed  in 
accordance  wfm  paragraph  (c). 

(B)  With  respect  to  a  sale  by  an  initial 
homeowner  during  the  first  six  years 
after  acquisition,  the  family  may  retain 
only  the  amoont  computed  under 
paragraph  (c).  Any  excess  is  distributed 
as  provided  in  paragraph  (d). 

(C)  Witfi  respect  to  a  sale  by  an  initial 
homeowner  after  the  first  six  years  after 
acquisition,  through  the  20th  year,  the 
amount  payable  under  the  note  shall  be 
reduced  by  1/168  of  the  original 
principal  amount  of  the  note  for  each 
full  month  of  ownerahip  by  the  family 
after  the  end  of  the  sixth  year.  The 
homeowner  may  retain  aH  other 
proceeds  of  the  sale. 

P)  For  example,  if  the  family  sells  at 
the  end  ef  the  13th  year  of 
homeownership  (at  the  half-way  point 
between  the  eiid  of  the  sixth  ytat  and 
the  end  of  the  20th  year  of  ownership), 
84/168  (or  one-half)  of  the  note  would  be 
forgiven,  and  oidy  half  of  the  priacipal 
amount  of  the  note  would  be  payable 
from  sales  proceeds.  The  fam%  could 
retain  all  remaining  proceeds,  induding 
proceeds  due  to  normal  market  value 
increases  in  the  value  of  the  property.  If 
the  initial  homeowner  retains  ownership 
for  20  or  mwe  years,  the  entire  amcruBt 
of  the  note  nvoukd  be  forgiven. 

(2Ki)  Where  a  subsequent  purchaser 
during  the  20-year  period,  measured  by 
the  term  of  the  initial  promissory  note. 
purchases  the  property  for  less  tiian  &e 
then  current  foir  BMrket  valae.  the 
purchaaerdiaU  also  execute  at  closing 
such  a  promiaaory  note  and  awrtgage, 
for  the  amount  of  the  discoont  (but  no 
more  than  the  aanant  payable  at  tlie 
time  ef  the  sale  on  the  promissory  note 
by  the  seder).  The  term  of  the 
promissory  note  shall  be  the  period 
remaining  of  the  original  20-y«ar  period. 
The  note  tbaB  teqnire  payment  upon 
sale  by  the  sabasqaeut  homeowner,  to 
the  extent  proceeds  of  the  sale  remam 
after  ooveriag  costs  of  the  sale,  paying 
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olT  other  ouUUuiding  debt  secured  by 
the  property  that  was  incurred  for  the 
purpoae  of  acquisition  or  property 
improvement,  and  paying  any  other 
amounts  due  in  connection  with  the 
sale.  The  amount  payable  on  the  note 
shall  be  reduced  by  a  percentage  of  the 
original  principal  amount  of  the  note  for 
each  full  month  of  ownership  by  the 
subsequent  homeowner.  The  percentage 
shall  he  computed  by  determining  the 
percentage  of  the  term  of  the  promissory 
note  the  homeowner  has  owned  the 
property.  The  remainder  may  be 
retained  by  the  subsequent  homeowner 
selling  the  property. 

(ii)  For  example,  if  the  subsequent 
homeowner  acquires  the  property  from 
an  initial  homeowner  at  the  end  of  year 
4,  there  are  192  months  (16  years  x  12] 
remaining  in  the  20-year  period.  The 
term  of  the  promissory  note  is  16  years. 
If  the  subsequent  homeowner  sells  at 
the  end  of  year  10,  having  owned  the 
property  for  72  months  (6  years  x  12), 
72/192  (37.5  percent)  of  the  note  would 
be  forgiven,  and  62.5  percent  of  the 
principal  amount  of  the  note  would  be 
payable  bom  sales  proceeds.  The  family 
could  retain  all  remaining  proceeds, 
including  proceeds  due  to  normal 
market  value  increases  in  the  value  of 
the  '  ^perty.  If  the  subsequent 
hom.     vner  retains  ownership  to  the 
end  of  the  initial  20-year  period  (for  16 
years,  in  the  example),  the  entire 
amount  of  the  note  would  be  forgiven. 

(c)  Determination  of  equity  interest  of 
initial  homeowner  in  property.  The 
HOPE  program  is  designed  to  assure 
that  an  initial  or  subsequent  homeowner 
does  not  receive  any  undue  profit  from 
acquiring  a  unit  under  the  program  and 
that  to  the  extent  the  sales  price  is 
sufficient  an  initial  homeowner 
recovers  the  equity  interest  in  the 
property.  The  amount  of  equity  an  initial 
homeowner  has  in  the  property  is 
determined  by  computing  the  sum  of  the 
following — 

(1)  The  contribution  to  equity  paid  by 
the  family  (such  as  any  down  payment 
and  any  amount  paid  toward  principal 
on  a  mortgage  loan  during  the  period  of 
ownership). 

(2)  The  value  of  any  improvements 
installed  at  the  expense  of  the  family 
during  the  family's  tenure  as  owner,  as 
determined  by  the  recipient  or  other 
entity  specified  in  the  approved 
appUcation  based  on  evidence  of 
amounts  spent  on  the  improvements, 
including  the  cost  of  material  and  labor, 
and 

(3)  The  appreciated  value,  determined 
by  applying  the  Consumer  Price  Index 
(Urban  Consumers)  against  the 
contribution  to  equity  under  paragraphs 
(c)  (1)  and  (2)  (excluding  the  value  of 


any  sweat  equity  or  volunteer  labor 
used  to  make  improvements  to  the  unit). 

The  recipient  (or  other  entity)  may,  at 
the  time  of  initial  sale,  enter  into  an 
agreement  with  the  family  to  set  a 
maximum  amount  which  this 
appreciation  may  not  exceed. 

(d)  Use  of  amounts  a  family  may  not 
retain.  Fifty  percent  of  any  portion  of 
the  net  sales  proceeds  that  may  not  be 
retained  by  the  homeowner  under 
paragraphs  (a)(l)(ii),  (b),  and  (c)  shall  be 
paid  to  the  entity  that  transferred 
ownership  interests  in  units  to  eligible 
families,  or  another  entity  specified  in 
the  approved  application,  for  use  for 
improvements  to  the  project  business 
opportunities  for  low-income  families, 
supportive  services  related  to  the 
homeownership  program,  additional 
homeownership  opportunities  (including 
assistance  for  additional  homeowners 
who  are  otherwise  unable  to  cover  the 
costs  of  homeownership),  and  other 
acitivities  approved  by  HUD  in  the 
approved  homeownership  program  or 
later.  The  remaining  50  percent  shall  be 
collected  by  the  recipient  and  returned 
to  HUD  within  IS  days  of  the  sale  for 
use  under  the  HOPE  1  program,  subject 
to  any  limitations  contained  in 
appropriations  Acts. 

Section  725.  Use  of  proceeds  from  sales 
to  eligible  families. 

The  entity  that  transfers  ownership 
interests  in  units  to  eligible  families,  or 
another  entity  specified  in  the  approved 
application,  shall  use  the  proceeds,  if 
any,  from  the  initial  sale  for  costs  of  the 
homeownership  program,  including 
operating  expenses,  improvements  to 
the  project,  business  opportunities  for 
low-income  families,  supportive  services 
related  to  the  homeownership  program, 
additional  homeownership 
opportimities,  and  other  activities 
approved  by  HUD,  either  as  part  of  the 
approved  application  or  later  on  request. 

Section  730.  Third  party  rights. 

The  requirements  under  this  notice 
regarding  housing  quality  standards, 
resale,  or  transfer  of  the  ownership 
interest  of  a  homeowner  shall  be 
judicially  enforceable  against  the 
recipient  with  respect  to  actions 
involving  rehabilitation,  and  against 
purchasers  of  eligible  property  under  the 
HOPE  program  or  their  successors  in 
interest  (to  the  extent  such  requirements 
apply  to  purchasers  and  their  successors 
in  interest)  with  respect  to  other  actions 
by  affected  low-income  families,  RMCs, 
RCs,  PHAs/IHAs.  and  any  agency, 
corporation,  or  authority  of  the  United 
States  government.  The  parties  specified 
in  the  preceding  sentence  shall  be 
entitled  to  reasonable  attorney  fees 


upon  prevailing  in  any  such  judicial 
action. 

Section  735.  Displacement  prohibited; 
protection  of  nonpurchasing  residents. 

(a)  Displacement  prohibited.  No 
person  may  be  displaced  from  his  or  her 
dwelling  as  a  direct  result  of  a 
homeownership  program  under  this 
notice.  This  does  not  preclude 
terminations  of  tenancy  for  violation  of 
the  terms  of  occupancy  of  the  unit.  In 
addition  to  any  apphcable  sanctions 
under  the  grant  agreement  a  violation  of 
this  paragraph  may  trigger  a 
requirement  to  provide  relocation 
assistance  in  accordance  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
and  government-wide  implementing 
regulations  at  49  CFR  part  24. 

(b)  Temporary  relocation.  The 
recipient  shall  provide  each  resident  of 
an  eligible  property,  who  is  required  to 
relocate  temporarily  to  permit  work  to 
be  carried  out,  with  suitable,  decent, 
safe,  and  sanitary  housing  for  the 
temporary  period  and  shall  reimburse 
the  resident  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  temporary  relocation,  including 
the  costs  of  moving  to  and  from  the 
temporarily  occupied  housing  and  any 
increase  in  monthly  costs  of  rent  and . 
utilities. 

(c)  Relocation  assistance  for  residents 
who  elect  to  move.  The  recipient  shall 
provide  each  nonpurchasing  resident 
who  elects  to  move  with  relocation 
assistance  in  accordance  with  the 
approved  homeownership  program. 

(1)  The  program  shall  provide,  at  least 
the  following  assistance: 

(i)  Advisory  services  including  timely 
information,  counseling  (including  the 
provision  of  information  on  a  resident's 
rights  under  the  Fair  Housing  Act),  and 
referrals  to  suitable,  affordable,  decent 
safe,  and  sanitary  alternative  housing: 

(ii)  Payment  for  actual,  reasonable  . 
moving  expenses;  and 

(iii)  Relocation  housing  assistance 
sufficient  to  permit  relocation  to 
suitable,  affordable,  decent,  safe,  and 
sanitary  housing.  This  requirement  is 
met  if  a  family  receives  assistance  as 
provided  in  paragraph  (c)(3).  For  other 
families,  this  requirement  is  met  if  the 
cost  of  tiie  housing  to  the  family  does 
not  exceed  the  hi^er  of  30  percent  of 
adjusted  family  income  or  the  amount 
paid  by  the  family  for  the  unit  being 
vacated,  and  the  housing  is  otherwise 
suitable  and  decent  safe,  and  sanitary. 

(2)  If  a  resident  residing  in  an  eligible 
property  on  the  date  HUD  approved  an 
application  for  an  Uhplementation  grant 
decides  not  to  purchase  a  unit  or  is  not 
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qualified  to  do  so  under  the  terms  of  the 
approved  homeownership  program,  the 
recipient  shall  during  the  term  of  any 
operating  assistance  under  the 
implementation  grant  permit  each 
otherwise  qualified  resident  to  elect  to 
continue  to  reside  in  the  project  at  rents 
that  do  not  exceed  levels  determined 
under  24  CFR  part  913  or,  for  Indian 
housing  developments,  part  90S. 

(3)  If  an  otherwise  qualified  resident 
chooses  to  move  (at  any  time  during  the 
term  of  the  operating  assistance 
contract),  the  PHA/IHA  shall,  if 
possible,  offer  the  resident  (i)  a  unit  in 
another  public  or  Indian  housing 
development  or  (ii)  a  section  8 
certificate  or  voucher  for  use  in  other 
housing,  without  regard  to  otherwise 
applicable  Federal  or  PHA/IHA 
preferences. 

(d)  Other  rights.  Tenants  residing  in  a 
unit  in  a  public  or  Indian  housing 
development  transferred  under  this 
notice  shall  have  all  rights  provided  to 
tenants  of  public  or  Indian  housing 
under  the  1937  Act 

(e)  Notice  of  relocation  assistance.  As 
soon  as  feasible,  each  recipient  shall 
give  each  resident  of  an  eligible  property 
a  written  description  of  the  applicable 
provisions  of  this  section. 

VIII.  Records,  Reports,  and  Audit  of 
Recipients 

Section  801.  Recordkeeping. 

(a)  General  records.  Each  recipient 
shall  keep  records  that  will  facilitate  an 
effective  audit  and  that  fully  disclose — 

(1)  the  amount  and  disposition  by  the 
recipient  of  the  planning  and 
implementation  grants  received  under 
this  notice,  including  sufficient  records 
that  document  the  reasonableness  and 
necessity  of  each  expenditure; 

(2)  the  amount  and  disposition  of 
proceeds  from  financing  obtained  in 


connection  with  the  program,  sales  to 
eligible  families,  and  any  funds 
recaptured  upon  sale  by  the  homeowner; 

(3)  the  total  cost  of  the 
homeownership  program; 

(4)  the  amount  and  nature  of  any  other 
assistance,  including  cash,  property, 
services,  or  other  items  contributed  as  a 
condition  of  receiving  an 
implementation  grant 

(5)  the  cost  or  other  value  of  all  in- 
kind  contributions  toward  the  match 
required  by  section  410;  and 

(6)  any  other  proceeds  received  for,  or 
otherwise  used  in  connection  with,  the 
homeownership  program. 

(b)  Family  size  and  income  and  racial, 
ethnic  and  gender  data.  The  recipient 
shall  maintain  records  on  the  family  size 
and  income,  and  racial  ethnic  and 
gender  characteristics,  of  families  who 
apply  for  homeownership  and  famiUes 
who  become  homeowners. 

(c)  Cooperative  and  condominium 
agreeements.  The  recipient  shall 
maintain  a  copy  of  any  condominium 
and  cooperative  association  agreements 
for  properties  imder  the  approved 
homeownership  program. 

(d)  Amounts  available  for  reuse.  The 
recipient  shall  keep  and  make  available 
to  HUD  all  records  necessary  to 
calculate  accurately  payments  due  to 
HUD  under  section  720(d)  and  section 
725. 

Section  805.  Reports. 

The  recipient  shall  submit  reports 
required  by  HUD. 

Section  810.  Access  by  HUD  and  the 
Comptroller  General. 

For  the  purpose  of  audit  examination, 
monitoring,  and  evaluation  each 
recipient  shall  give  HUD  (including  any 
duly  authorized  representatives  and  the 
Inspector  General)  and  the  Comptroller 
General  of  the  United  States  (and  any 


duly  authorized  representatives)  access 
to  any  books,  documents,  papers,  and 
records  of  the  recipient  that  are 
pertinent  to  assistance  received  under 
this  notice,  including  all  records 
required  to  be  kept  by  section  801. 

IX.  Waiver  Authority 

Section  901.  Waiver  authority. 

Upon  determination  of  good  cause,  the 
Secretary  of  Housing  and  Urban 
Development  may  waive  any  provision 
of  this  notice,  not  otherwise  required  by 
law,  except  provisions  that  establish 
deadlines  for  receipt  of  applications 
(including  receipt  of  any  modifications 
to  applications).  Each  such  waiver  shall 
be  in  writing  and  shall  be  supported  by 
documentation  of  the  pertinent  facts  and 
grounds.  This  waiver  authority  may  be 
exercised  by  the  Secretary  or  the 
Assistant  Secretary  for  Public  and 
Indian  Housing,  ^^/here  another  HUD 
program  regulation  is  involved,  the 
Secretary  or  the  appropriate  Assistant 
Secretary  may  waive  Uie  regulation.  For 
example,  where  a  waiver  to  a  section  8 
regulation  is  requested  for  the  HOPE  1 
program,  it  may  be  waived  by  the 
Assistant  Secretary  for  Housing.  The 
Secretary  periodically  will  publish 
notice  of  granted  waivers  in  the  Federal 
Register.  HUD  may  change  submission 
deadlines  established  by  this  notice  by 
subsequent  notice  published  in  the 
Federal  Register. 

X.  Other  Matters 

Information  Collecticns 

HUD  has  submitted  the  collection  of 
information  requirements  for  this 
program  to  0MB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Information  on 
these  requirements  is  provided  as 
follows: 


Oeaolptton 

No.  of 
fMpondsnts 

Ho.  an 
raspottses 

fMpondsnl 

Totaiannuil 

Hourapw 

rMpOflM 

Total 

AppNcattont: 

100 
100 

100 

1 
1 

1 

100 
100 

100 

40 
80 

44 

4,000 

$«Ci>on'1$  ,■   

e.ooo 

ReooitMaptng: 

Section  eoi  wtdflOS 

4,400 

16,400 

Impact  on  the  Economy 

These  guidelines  would  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  An 


analysis  of  the  guidelines  indicates  that 
it  would,  as  de&ied  by  that  order,  have 
(1)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  or  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 


Federal  State,  or  local  government 
agencies,  or  geographic  regions. 

Accordingly,  a  preliminary  regulatory 
impact  analysis  has  been  prepared  and 
is  available  for  review  and  inspection  in 
room  10276,  Rules  Docket  Qerk,  Office 
of  the  General  Counsel  Department  of 
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Housing  WHO  Drent  ntvolopncnt.  4B1i 
7th  S<.  SW.,  WaahtngCon,  DC  20«10. 

Environmental  Review 

A  Finding  of  No  Significcnt  Impact 
with  respect  to  tin  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
T9B9.  The  finding  is  available  for  public 
inspection  between  T.3fy  a  jn.  and  5:90' 
p.m.  weekdays  in  the  OfRce  of  the  Kules 
Docket  Clerk,  OfRce  of  the  General 
Counsel,  E)epartment  of  Housing  and 
Urban  Development,  room  10279,  451  7th 
St  SW.,  Washington,  EX!  2e4te. 

Impact  on  the  Family 

The  General  Counsel,  a»  the 
designated  ofRdal  under  ^ecutive 
Order  12106,  The  Famify.  ha» 
determined  that  some  cif  the  polieies  in 
these  guideline*  wilt  have  a  potential 
significant  impact  on  the  formation, 


maintenance,  and  general  well-being  of 
the  family.  Achievement  of 
hemeowership  by  low-income  families 
in  the  program  can' be  expected  to 
support  family  values,  by  helping 
familte*  achieve  security  and 
independence;  by  enabling  them  to  live 
in  decent,  safe,  and  sanitary  housing; 
and  by  giving  them  the  skilfs  and  means 
to  live  independently  in  mainstream 
American  society.  Since  the  impact  on 
the  family  is  beneficial,  no  further 
review  is  necessary. 

Federalism  Impact 

The  Genera)  Counsel  has  also 
determined,  as  the  Designated  Offical 
for  HUD  under  section  e(a)  of  Executive 
Order  12812,  Federaliaw,  that  the 
provisions  in  these  guidelines  are 
closely  baaed  on  statutory  requirements 
and  impose  no  significant  additional 
burdens  on  Stales  or  other  public 
bodies.  The  noHce  does  not  affect  the 
relationship  between  the  Federal 


Government  and'  the  Sta^se  and>  ethec 
public  bocBes  er  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government  Therefore, 
the  policy  is  not  subject  to  review  undier 
Executive  Order  128^2. 

Impact  on  Small  Entities 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  tiie 
undersigned  hereby  certifies  that  these 
guidelines  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  They  would 
govern  the  procedrues  under  which 
HUD  would  make  assistance  available 
to  applicants  under  a  program  designed 
to  provide  homeownership  opportunities 
to  low-income  familiea  and  individuals. 

Dated:  January  28, 1991. 
Jack  Kemp, 
Secretary. 
[PR  Doc.  n^2404  Filed  2-1-01;  8:4&  am] 
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DEPARTMENT  OF  H0U81NQ  AND 
URBAN  DEVELOPMENT 

24CFRSubtM«A 

(Docket  Na  N-41-31M;  m-2M7-M-01] 

nufK  for  notiMowiMraiMp  or 
MuNHMnMy  UnHs  PioyiMn;  Notice  of 
ProQnMn  QuMoHnos 

AOmcv:  Office  of  the  Secretary.  HUD. 
ACTION:  Notice  of  program  guidelines 
under  42  U.S.C  12888. 


;  This  notice  announces  HUD's 
guidelines,  for  immediate  effect,  for  the 
operation  of  the  HOPE  for 
Homeownership  of  Multifamily  Units 
program  (HOPE  2]  that  provides  for 
homeownership  by  low-income  families. 
Elsewhere  in  today's  issue  of  the 
Federal  Register.  HUD  is  pubUshing 
notices  to  implement  the  other  two 
HOPE  Grant  programs. 

HOPE  for  PubUc  and  Indian  Housing 
Homeownership  (HOPE  1);  and 

HOPE  for  Homeownership  of  Single 
Family  Homes  (HOPE  3).  The  HOPE 
Grant  programs  are  authorized  by  title 
rV  of  the  Cranston-Gonzalez  National 
ASerdabl*  Hetwing  Act  (Pub.  L 101- 
625).  enacted  November  28, 1990).  HOPE 
is  an  acronym  for  Homeownership  and 
Opportunity  for  People  Everywhere. 

While  the  three  notices  for  the  HOPE 
programs  are  similar  in  many  respects, 
there  are  differences  HUD  hat 
determined  to  be  apprapriate  due  to 
differences  in  what  types  of  property  are 
eligible,  who  may  apply  far  grants,  and 
other  preym  feoteres.  HUD 
speciHcaUy  invites  comments  on 
differences  among  the  pragraai*  and 
whether  the  differences  iocrease 
efficient  administration  of  the  programs, 
as  well  as  suggestions  for  additional 
differences  or  elimination  of  ififTerences 
among  the  pro-ams.  These  comments 
will  be  taken  into  consideration,  along 
with  others  requested  below,  in 
develbpiiig  the  Baat  rules  Ear  the 
programs. 

The  purpose  of  Ifae  HOPE^  Grant 
programs  is  to  provide  homeownership 
opportunities  for  low-income  families 
and  individuals.  Important  to  the 
success  of  the  HOPE  2  program  will  be 
the  development  of  resident-based 
organizations  that  will  have  central 
responsibilities  for  the  programs. 

The  authorizing  legislation  provides 
for  implementation  by  publication  of  a 
notice  for  effect  HUD  invites  public 
comment  on  this  notice  of  program 
guidelines  and  will  consider  the 
comments  in  developing  the  final  rule 
for  the  program.  As  required  by  the 
statute,  HUD  will  publish  the  Bnal  rule 
within  eight  months  of  the  date  the 


Notice  o£  Fending  Availability  (WFA) 
for  the  HOPE  program  is  published. 

Wheo  Cengms  appropriates  ladi 
for  this  program.  HUD  will  publiil  s 
NOFA  advising  potential  applicaate 
how  to  obtain  an  application  pachet  an4 
establishing  deadlines  and  other 
requirements  for  submission  of 
applications. 
DATn:  Effective  date:  February  4 188t. 

Comment  due  date:  May  6, 198t. 
Those  sections  of  these  Guidelines  tfcst 
contain  information  collection 
requirements  (sections  310, 415,  Wi,  aad 
805)  will  not  become  effective  ualil  the 
OfRce  of  Management  and  Budgrt  kes 
approved  the  information  coUecSan 
requirements  and  a  separate  nottnref 
that  fact  has  been  published  by  WDiM 
the  Federal  Register. 
AOOmsscS:  Interested  penons  ace 
invited  to  submit  commemto  regaadfag 
these  guidelines  to  the  Oflke  of  tbe 
General  Counsel.  Rules  Docket  Clerk. 
room  10276.  Department  of  Fleasiag  and 
Urban  Development,  451  Seventik  Street 
SW..  Washington.  E>C  20410. 
Communications  should  refer  totke 
above  docket  number  and  title.  A  espy 
of  each  communication  submitted  will 
be  available  for  public  inspectioaand 
copying  dining  legular  business  k—w 
(7:30  a.m.-5:3e  p.m.  Eastern  Tim^  aft  tkc 
above  address.  Note  that  comments  on 
the  information  collection  requirements 
contained  in  sections  310,  415,  801,  and 
806  ahoold  else  be  forwarded  to  tke 
Olliee  of  Management  and  BudgelTs 
Office  of  Information  and  Regubtory 
A£Eain.  New  Biecutive  Office  Iliildiiig. 
room  3001,  Washington,  DC  2038S. 
attention:  Wendy  Sherwin,  Desk  Officer 
forHUDL, 

As  a  convenience  to  commentns,  tke 
Rules  Docket  Clerk  will  accept  brief 
public  eomments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  teceiter  is 
202-708-4337.  (Tkis  is  not  a  toll-free 
number.)  Only  public  comments  of  six  or 
fewer  total  pages  will  be  accepted  via 
FAX  traasfflittaL  This  limitatioB  is 
necessary  to  aseore  reasonable  access 
to  the  equipment.  Conunents  seat  ky 
FAX  in  excess  of  six  pages  will  not  ke 
accepted.  Receipt  of  FAX  transnitlBh 
will  not  be  acknowledged,  except  that 
the  sender  may  request  conffnaaAion  of 
receipt  by  calling  the  Rules  Dodcet  Cleric 
(202-708-2084  or,  for  persons  who- are 
hearing-  or  speech-impaired,  TDD2B2- 
708-3258). 

FOR  PURTHCR  INFORMATION  COVtACT. 
Lawrence  Goldberger,  Offlce  of 
Housing,  room  6130,  202-708-07aa  T» 
provide  service  for  persons  whe  are 
hearing-  or  speech-impaired,  this 
nimiber  may  be  reached  via  TDDky 


dlelng  the  Federal  Information  Relay 
Sanice  on  1-800-877-TDDY.  1-800-877- 
•aOi,  or  202-706-9300.  Department  of 
Haasing  and  Urban  Development.  451 
Sarnnth  Street  SW..  Washington.  DC 
2000.  (Telephone  numbers,  other  than 
"8H"  TDD  numbers,  are  not  toll-free.) 
A  potential  applicant  may  submit  a: 
weSten  request  to  the  person  specified 
(ely  above,  requesting  that  its 
■eke  placed  on  a  mailing  list  for  the 
eipt  of  application  packets  that  will 
be  mailed  after  publication  of  the 
NDFA. 


•ENTARV  information:  The    : 

information  collection  requirements 
,  in  this  notice  have  been 
to  the  Office  of  Management 
and  Budget  (0MB)  for  expedited  review 
eader  the  Paperwork  Reduction  Act  of 
IMO.  Pending  approval  of  these 
enlections  of  information  by  0MB  and 
tte  assignment  of  an  OMB  control 
■umber,  no  person  may  be  subjected  to 
•  penalty  for  failure  to  comply  with 
tkese  information  collection 
retirements.  Upon  approval  by  OMB,  a 
Notice  containing  the  OMB  approval 
noBiber  will  be  published  in  the  Federal 
Register. 

The  annual  public  reporting  burden 
fiof  the  collection  of  information 
collection  requirements  contained  in  this 
notice  are  estimated  to  include  the  time 
for  reviewing  the  instructions,  searching 
ejuetiag  data  sources,  gathering  and 
Hiaintaimng  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  pubhc  reporting  burden  is 
provided  in  this  document  under  Part  X, 
Other  Matters.  Comments  regarding 
burden  estimates  or  any  other  aspect  of 
these  collections  of  information, 
including  suggestions  for  reducing  the 
knrden,  should  be  sent  by  March  6, 1991, 
to  the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  at  the 
address  stated  above;  and  to  the  OfHce 
ef  Information  and  Regulatory  Affairs, 
O^ice  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3001. 
Wedriogton,  DC  20503,  attention: 
Wendy  Sherwin,  Desk  Officer  for  HUD. 
At  the  end  of  the  public  comment  period 
OB  this  notice,  the  Department  may 
amend  the  information  collection 
requirements  set  out  in  this  notice  to 
reflect  public  comments  or  OMB 
csmments  received  concerning  the 
information  collections. 


I  Note:  These  program 
padenjaea  will  appear  in  an  appendix  to 
saMlie  A  of  title  24  of  the  Code  of 
FedsMl  Regulations. 
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7.  Purpose:  Summary:  and  Relationship 
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Section  101.  Purpose. 

The  purpose  of  the  HOPE  2  program  is 
to  provide  homeownership  opportunities 
for  eligible  families  in  certain 
multifamily  developments. 

Section  105.  Summary. 

Under  the  HOPE  2  program.  HUD 
makes  planning  grants  and 
implementation  grants  to  selected 
eli^ble  applicants  to  assist  them  in 
developing  and  carrying  out 
homeownership  programs  for  eligible 
families.  A  recipient  will  use  its 
implementation  grant  to  acquire  eligible 
property  (unless  it  already  owna  the 
property),  fund  rehabilitation,  and  cover 
o^r  eligible  program  costs.  An  eligible 
applicant  may  (but  is  not  required  to) 
apply  for  a  planning  grant  to  assist  it  in 
developing  a  homeownership  program, 
including  the  development  oi  resident 
organizations,  feasibility  studies, 
counseling  and  training  of  residents  and 
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homebuyen,  activitie*  necessary  for  the 
development  of  a  home  ownership 
program,  and  preparation  of  an 
application  for  an  implementation  grant 
An  eligible  applicant  may  apply  tor  an 
implementation  grant  to  fund  activities 
necessary  to  carry  out  an  approved 
homeownership  program.  Applicants 
may  not  submit  an  application  for  a 
planning  grant  and  an  implementation 
grant  for  the  same  property  in  response 
to  any  one  notification  of  funding 
availability.  Each  recipient  is  required  to 
assure  that  a  specified  portion  of  the 
HOPE  implementation  grant  is  matched 
from  non-Federal  sources.  (Indian  tribes 
and  certain  IHAs  may  be  exempt;  see 
section  410(d).)  Units  must  meet 
specified  quality  standards,  and  eligible 
families  may  not  be  required  to  pay 
more  than  30  percent  of  adjusted  income 
per  month  for  principal  interest,  taxes, 
and  insurance  to  complete  a  sale  under 
the  program. 

Section  lia  Relationship  to  other 
programs. 

(a)  Waiver  of  section  8  regulations. 
HUD  may  make  section  8  authority 
available  for  use  in  support  of  the  HOPE 
2  program,  and  intends  to  approve 
requests  for  waivers  of  the  certificate 
and  housing  voucher  regulations  to 
facilitate  its  use.  Under  the  section  8 
program,  HUD  makes  rental  assistance 
available  to  assist  eligible  families. 
Owners  of  units  under  the  section  8 
program  receive  a  housing  assistance 
payment  equal  to  the  difference 
between  the  rent  for  the  unit  and  the 
amount  payable  by  the  eligible  fandly, 
which  is,  in  most  cases,  30  percent  of  the 
family's  adjusted  income.  See  24  CTR 
parts  882  and  887  for  the  rules  governing 
the  section  8  Certificate  and  Housing 
Voucher  programs. 

HUD  will  soon  publish  a  final  rule 
amending  24  CFR  part  791,  which 
governs  the  allocation  of  housing 
assistance  under  the  section  8  and 
certain  other  programs,  to  take  into 
account  changes  made  by  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989.  At 
that  time,  HUD  will  also  amend  part  791 
to  permit  HUD  to  set  aside  section  8 
authority  fornse  in  connection  with  the 
program. 

To  permit  issuance  of  certificates  and 
voudiers  to  otherwise  eligible 
nonpurchasing  residents  who  qualify  as 
low-income  families,  HUD  will 
determine  that  good  cause  exists  and 
approve  requests  to  waive — 

(1)  The  provisions  prohibiting 
issuance  of  certificates  and  vouchers 
based  on  the  identity  or  location  of  the 
housing  occupied  by  the  family,  since 
one  purpose  of  providing  section  8 


assistance  under  the  HOPE  program  is 
to  aid  nonpurchasing  residents  in 
eligible  properties  and  section  8 
assistance  will  be  reserved  for  this 
purpose; 

(2)  The  provisions  establishing 
Federal  preferences  when  the  assistance 
is  used  for  nonpurchasing  residents, 
since  the  section  8  assistance  is  being 
made  available  for  these  families  and  it 
makes  no  sense  to  apply  the  preferences 
in  this  context;  and 

(3)  The  provisions  limiting  use  of 
certificates  and  vouchers  by  very  low- 
income  families.  (Section  413(a)  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  amended  the  1937  Act  to 
permit  this  waiver  under  the  Voucher 
program.)  HUD  has  determined  that, 
under  the  law,  nonpurchasing  residents 
should  be  given  section  8  assistance  if 
permitted  by  law  and,  therefore,  will 
provide  for  issuance  of  certificates  and 
vouchers  to  low-income  families,  not 
only  very  low-income  families. 

Additional  waivers  may  be  necessary 
to  make  section  8  assistance  readily 
available  in  support  of  the  HOPE 
program.  HUD  will  also  consider 
requests  for  such  other  waivers. 

HUD  intends  to  issue  final  regulations 
amending  the  section  8  regulations  to 
achieve  tiiese  purposes  when  it 
publishes  the  final  HOPE  regulation,  and 
invites  public  comment 

(b)  Inapplicability  of  other  acta. 
Eligible  property  under  HOPE  2  is  not 
subject  to:  (1)  The  Low-Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990,  or  (2)  the 
requirements  of  section  203  of  the 
Housing  and  Community  Development 
Amendments  of  1978  applicable  to  the 
sale  of  developments  eidier  at 
foreclosure  or  after  acquisition  by  HUD. 

(c)  Reservation  of  section  8  authority. 
HUD  may  reserve  authority  to  provide 
section  8  certificate  and  housing 
voucher  assistance,  to  the  extent 
necessary  to  provide  rental  assistance 
for  a  nonpurchasing  resident  who 
resides  in  an  eligible  property  on  the 
date  HUD  approves  an  implementation 
grant  for  use  by  the  resident  elsewhere. 
In  addition,  subject  to  the  availability  of 
appropriations,  HUD  shall  ensure  that 
section  8  rental  assistance  is  made 
available  to  nonpurchasing  residents  for 
use  in  the  eligible  property  or  elsewhere. 
HUD  encourages  PHAs/IHAs  to  make 
other  section  8  assistance  available  for 
use  in  connection  with  die  HOPE  2 
program.  See  paragraph  (a)  for  a 
disoMsion  of  waivers  of  section  8 
regulations  to  facilitate  use  of  section  8 
assistance. 

(d)  Termination  of  section  8  and  other 
rental  assistance.  Project-based  section 
8  and  other  rental  assistance  shall  be 


terminated:  (1)  On  the  date  an  eligible 
property  is  transferred  under  the  HOPE 
2  program  to  (m  entity  for  transfer  to 
eligible  families  or  (2)  if  no  transfer  is 
proposed  because  the  applicant  or  other 
entity  already  owns  the  property,  on  the 
effective  date  of  an  implementation 
grant  agreement  The  implementation 
grant  may  be  used  to  cover  any  shortfall 
in  operating  income  during  the  rental 
phase  and  after  acqidsition  by  eligible 
famihes. 

(e)  Variations  to  FHA  single  family 
mortgage  insurance  programs.  All 
regulatory  requirements  and 
underwriting  procedures  established  for 
the  FHA  single  family  mortgage 
insurance  programs  shall  apply,  except 
for  the  changes  described  in  this 
paragraph. 

(1)  In  the  single  family  FHA  mortgage 
insurance  programs  there  is  a 
requirement  for  a  down  payment  by  the 
mortgagor  in  cash  or  the  equivalent. 
Since  a  recipient  under  the  HOPE  2 
program  may  provide  the  down  payment 
for  the  eligible  family /mortgagor, 
section  429  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
amended  section  203(b)(9)  of  the 
National  Housing  Act  to  provide  that  the 
required  down  payment  may  be  paid  by 
a  corporation  or  person  other  than  the 
mortgagor  if  the  mortgage  covers  a  unit 
under  the  HOPE  program.  Therefore,  the 
regulations  at  24  CFR  203.ig(b), 
203.32(b),  234.28(c)  and  234.55(b]  are 
being  amended  by  an  interim  rule 
published  elsewhere  in  today's  edition 
of  the  Fadaral  Register.  These 
amendments  provide  that  a  mortgagor 
being  assisted  in  the  purchase  of  a 
housing  unit  by  Cranston-Gonzalez 
National  Affordable  Housing  Act  may 
obtain  a  loan  for  the  down  payment 
from  a  corporation  or  another  person- 
under  conditions  satisfactory  to  HUD.  In 
addition,  a  second  mortgage  may  be 
placed  against  the  property  even  tiiough 
the  entity  holding  a  second  mortgage  is 
not  a  Federal,  State  or  local  government 
agency,  if  the  entity  is  designated  in  the 
homeownership  plan  of  an  applicant  for 
an  implementation  grant  under  the 
HOPE  |HY>grams. 

(2)  The  FHA  regulationa  are  being 
amended  as  follows: 

(i)  Section  203.19(b>— by  inserting  the 
following  language  after  the  "Housing 
Act  of  1961":  "or  who  is  purchasing  a 
housing  unit  in  connection  with  a 
homeownership  program  under  the 
Homeownership  and  Opportunity 
Through  HOPE  Act" 

(U)  Section  203.32(b>-by  inserting 
after  "insbrunentality"  die  follo%ving:  ", 
or  entity  designated  in  the 
homeownership  plan  submitted  by  an 
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applic«it  for  an  iaiplamentation  grant 
under  the  Homeownership  and 
Opportunity  Through  HOPE  Act". 

(iil)  Section  234.a(G)— by  hunting 
after  "as  of  the  date  the  mortgage  is 
accepted  for  insurance"  the  following; 
"or  who  is  purchasing  a  housing  unit  in 
connection  with  a  homeownership 
program  under  the  Homeownership  and 
Opportunity  Through  HOPE  Act." 

(iv)  Section  234.55(b) — by  inserting 
after  "instrumentaHty"  the  following:  ", 
or  who  is  purchasing  a  housing  unit  in 
connection  with  a  homeownership 
program  under  the  Homeownership  and 
Opportunity  Through  HCM^E  Act". 

//.  DefinUions 

1937  Act.  The  United  States  Housing 
/ct  of  1937. 

Administrative  cott*.  Administrative 
costs  that  are  reasonable  and  necessary, 
as  described  in  and  valued  in 
accordance  with  OMB  Circular  Ar-87  or 
A-122,  as  applicable,  incurred  by  a 
recipient  in  uurjriug  out  a 
homeownership  |»rin{nini  under  this 
notice.  AJministmUve  coats  do  not 
include  the  costs  of  Ktirities  wdiidi  are 
separately  eligible  under  section  405  or 
section  410. 

AppUcanL  For  HOPE  2.  the  fdlowing 
entities  that  may  represoit  the  residents 
of  the  eligible  property: 

(a)  An  RMC  (resident  management 
corpioration). 

(b)  An  RC  (resident  council). 

(c)  A  cooperative  association 

(d)  A  pumic  or  private  nonprofit 
organization. 

(e)  A  public  body,  including  an  agency 
or  instrumentality  thereof. 

(f)  A  PHA  (public  housing  agency). 
(^  An  IHA  (Indian  housing  authority). 
Census  region.  One  of  tfie  lour  regions 

defined  by  die  Bureau  of  die  Census. 
HUD  wiH  identify  the  Census  regions  in 
the  application  packet 

CHAS.  A  comprehensive  housing 
affordability  strategy  under  section  105 
of  the  Cranston-Gonzalez  National 
AffordaUe  Housing  Act. 

Cooperative  association.  An 
association  organized  and  existing 
under  applicaUe  State  and  loeaL  or 
tribal,  law  primarify  for  the  purpose  <A 
acquiring,  owning,  and  operating 
housing  fat  its  members  or  sbarriioldcrs, 
aaappbcaUe. 

Bigibh  fanily.  (a)  A  lotv-incoase 
fanrily;  or 

(b)  A  fanily  or  individaa)  wbo  ia  a 
resident  of  dw  eUgiblc  psoperfy  on  tke 
date  HUD  approees  an  implementatiosi 
grant 

Eligibk  pnperiy.  A  midtifaniiily  rental 
property.  cootaiBing  five  or  waon ' 
tiiatia— 

(a)  Owned  by  HUD; 


(b)  Financed  by  a  loaa  or  aoitgage 
held  by  HUD  or  insatcd  by  HUX 
including  loans  under  the  section  312 
Rehabilitation  Loan  program,  the  section 
202  program,  and  the  FHA  Mettifamify 
Mortgage  Insurance  propams; 

(c)  Determined  by  HUD  to  have 
serious  physical  or  financial  problems 
under  the  terms  of  an  insurance  or  loan 
program  administered  by  HUD  (in  most 
cases,  siich  properties  wiH  also  be 
eligiMe  under  (b));  or 

(d)  Owned  or  held  by  die  Secretary  of 
Agriculture,  the  Resohition  Trust 
Corporatioa.  or  a  State  or  local 
govemaeoL 

Homeawnenhip  program.  A  program 
for  homeownershdp  meeting  the 
requirements  under  this  notice.  The 
program  shall  provide  for  acquisition  by 
eligible  families  of  ownerah^k  interests 
in  the  units  in  an  eligible  property  under 
an  ownership  arrangement  approved  by 
HUD  under  this  notice,  for  occupancy  by 
the  eligible  families.  At  least  66  percent 
of  units  must  be  acquired  by  eligible 
families  (or  such  higher  percentage  as 
may  be  required  under  State,  local,  or 
tribal  law  governing  cooperative 
associations  or  odier  form  of 
homeownership  used  under  the 
program). 

HUD.  The  United  States  Department 
of  Housing  and  Urban  Development. 

IHA.  An  Indian  housing  aadtorify, 
which  means  any  entify  diat — 

(a)  Is  audiorized  to  engage  in  at  assist 
in  the  development  or  operation  of  low- 
income  honsag  for  Indians;  cmd 

(b)  la  establ^lwd  (1)  by  exercise  of 
the  power  of  seif-govemment  of  an 
Indian  tribe  independent  of  State  law;  or 
(2)  by  c^ieratioD  of  State  law  (Mrovicfing 
specifically  for  houaing  authorities  for 
Indians,  induding  regional  houaing 
authocities  in  the  State  of  Alaska. 

Low-income  family.  A  bmily  or 
individual  that  gnalifiga  as  a  low-income 
faiiiily  under  24  CFR  part  813.  Hie 
Cranston-Gonzalea  National  Affordable 
Housing  Act  changed  the  term  lower 
income  family  to  low-income  family; 
these  terms  have  the  same  meaning.  In 
general,  24  CFR  part  813  defines  the 
term  lower  income  family  as  a  famify 
whose  annual  income  does  not  exceed 
80  percent  of  the  median  income  for  the 
area,  as  determined  by  HUD  with 
adjustawnts  for  sraaBer  and  larger 
families.  HUD  may  establi^  income 
fanits  hi^Mr  or  kxwer  than  80  percent  of 
the  me^n  income  for  the  area  on  the 
basis  of  ita  finding  that  sudi  vaiiatioaa 
are  neoesaary  becauae  of  die  prevailing 
levda  of  ooststiuctioB  costs  or  ummalfy 
hi^  or  low  family  iacomBa. 

Nmtprofit  organizatian.  Any  nonprofit 
organization  that — 


(a)  la  ocganized  and  existiiig  ponuanl 
to  Federal  SUte,  local,  or  tribal  law; 

(b)  Has  no  part  of  its  net  earnings 
inor^  to  the  bcnefH  of  any  individaal, 
corporatioa.  or  od»r  entity; 

(c)  Has  a  vohMitary  board* 

(d)  Has  an  accounting  system  or  has 
designated  a  fiscal  agent  in  accordance 
%vith  reqvfrements  established  by  HUD; 
and 

(e)  Practices  nondiscrimination  in  the 
provision  of  assistance. 

Ownership  interest.  Ownership  by  an* 
eligible  famify  by  fee  simple  tide  to  a 
unit  in  an  eligible  property  (inchicfing  a 
condominium  unit),  ownership  of  shares 
of  or  membership  in  a  cooperative,  or 
another  form  of  ownership  proposed 
and  justified  by  the  applicant  and 
approved  by  HUD.  The  ownership 
interest  may  be  subject  only  to  (a)  the 
restrictions  on  resale  required  or 
approved  under  section  720;  (b) 
mortgages,  deeds  of  trust  or  other  liens 
or  instruments  securing  debt  on  the 
property  as  approved  by  HUD;  or  (c) 
any  other  restrictions  or  encumbrances 
which  do  not  in^air  the  good  and 
marketable  nature  of  title  to  the 
ownership  interest 

PHA.  A  public  housing  agency,  which 
means  any  State,  counfy,  municipalify, 
or  other  governmental  entity  or  public 
body  (or  agency  or  instrumentality 
thereof)  which  ia  authorized  to  engage  in 
or  assist  in  the  development  or 
operation  of  low-income  housing. 

Private  nonprofit  orgaaizatioa.  A 
nonprofit  organization  that  is  privatefy 
controlled  For  purposes  of  this 
requirement  private  nonprofit 
organizations  shall  have  governing 
bodies  which  are  controlled  51  percent 
or  more  by  private  individuals  who  are 
acting  in  a  private  capadfy.  For 
purposes  of  this  provision,  an  individual 
is  considered  to  be  acting  in  a  private 
capacify  ff  die  individual  is  not  legslfy 
bound  to  ad  on  behalf  of  a  pubhc  body 
(induding  die  applicant  or  recipient], 
and  is  not  being  paid  by  a  prabfic  body 
(induding  the  applicant  or  recipient) 
wdnle  performing  lanctiens  in 
connection  with  the  nonprofit 
organization. 

Public  body.  Any  State  of  the  United 
States;  any  dfy.  connfy,  town,  township, 
parish,  village,  or  other  general  pwpose 
political  sidKhvisioo  of  a  State;  tlie 
ComBunweahfa  of  Puerto  Rica  the 
Distiict  of  Colonrtiia.  Guam,  the 
Northern  Mariana  Islids,  the  Vogm 
Islands.  Amencan  Samoa,  the  Federated 
States  of  lAicroaesia  and  Palan,  the 
Manhatt  islands,  or  a  general  purpose 
political  subdivision  diereof;  any  Indian 
tribe,  as  defined  ia  title  I  of  die  Housing 
and  Communify  Development  Ad  of 
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1974;  any  public  body  or  instrumentality 
of  any  of  the  foregoing  jurisdictions 
which  is  created  by  or  pursuant  to  State 
or  local  or  tribal  law  and  for  which  the 
applicable  }uriadiction  has  agreed  to 
accept  financial  responsibility  in  the 
event  of  any  noncompliance  or  liability 
under  the  HOPE  2  program;  and  any 
PHA  or  IHA.  For  purposes  of  this 
definition,  an  organization  which  meets 
the  requirements  of  paragraphs  (a)  and 
(b)  of  the  definition  of  nonprofit 
organization,  but  is  controlled  51  percent 
or  more  by  public  ofiBdals  acting  in  their 
official  capacities,  may  qualify  as  a 
public  body. 

RC  A  resident  council  which  means 
any  incorporated  non-profit  organization 
or  association  that — 

(a)  b  representative  of  the  residents 
of  the  eligible  property; 

(b)  Adopts  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years);  and 

(c)  Has  a  democratically  elected 
governing  board,  elected  by  the 
residents  of  the  eligible  property,  the 
voting  membership  of  which  consists  of 
residents  of  the  property. 

Recipient  An  applicant  approved  to 
receive  a  grant  undler  this  notice  or  such 
other  entity  specified  in  the  approved 
application  and  approved  by  HUD  that 
will  assume  the  obligations  of  the 
recipient  under  this  notice. 

RMC  A  resident  management 
corporation  that  proposes  to  enter  into, 
or  enters  into,  a  management  contract 
with  the  owner  for  an  eligible  property 
and  that — 

(a)  Is  a  nonprofit  organization  that  is 
incorporated  under  the  laws  of  the  State 
or  tribe  in  which  it  is  located; 

(b)  May  be  established  by  more  than 
one  resident  organization  or  RC,  so  long 
■s  each  such  organization  or  RC  (1) 
approves  the  establishment  of  the  RMC 
and  (2)  has  representation  on  the  board 
of  directors  of  the  RMC; 

(c)  Has  an  elected  board  of  directors; 

(d)  Has  by-laws  that  require  the  board 
of  directors  to  include  representatives  of 
each  resident  organization  or  RC 
involved  in  establishing  the  corporation; 

(e)  Provides  that  its  voting  members 
are  residents  of  the  eligible  property  it 
manages  and  will  manage  under  a 
homeownership  program  and  of  any 
other  property  or  public  or  Indian 
housing  developments; 

(f)  Is  approved  by  die  RC;  if  there  is 
no  RC.  a  majority  of  the  households  of 
the  eligible  property  shall  approve  the 
establishment  of  an  RC  to  determine  the 
feasibility  of  establishing  a  corporation 
to  manage  the  property;  and 


(g)  May  serve  as  bodi  the  RMC  and 
the  RC  so  long  as  the  RMC  qualifies  as 
anRC 

///.  Planning  Grants 

Section  301.  Planning  grants. 

(a)  General  authority.  HUD  will  make 
HOPE  2  planning  grants  to  applicants 
for  the  purpose  of  developing 
homeownership  programs  under  this 
notice.  HUD  shall  select  applications 
based  on  a  national  competition.  HUD 
will  assure  compliance  with  the 
requirement  for  national  geographic 
diversity  by  selecting  at  least  one 
planning  grant  in  eadi  of  the  four 
Census  regions.  HUD  anticipates 
funding  on  the  basis  of  allocations  to  the 
10  HUD  Regions  for  future,  larger 
funding  rounds. 

(b)  Planning  grants.  (1)  Applicants 
may  request  a  full  planning  grant 
covering  all  necessary  planning 
activities  specified  in  f  305  or  a  mini 
planning  grant  Mini  planning  grants, 
generally  for  establishing  or  increasing 
the  capacity  of  the  applicant  to  apply  for 
and  carry  out  a  spedfic  homeownership 
program,  may  cover  some  or  all  of  the 
activities  specified  in  sections  305  (a), 
(b),  and  (c).  An  applicant  may  request  a 
mini  planning  grant  and,  pursuant  to  a 
subsequent  NOFA.  a  full  planning  grant, 
but  in  no  case  may  a  full  planning  grant 
duplicate  previously  funded  activities. 

(2)  The  amount  of  a  planning  grant  (or 
the  total  amount  of  a  inini  planning 
grant  and  a  fuU  planning  grant)  under 
this  section  may  not  exceed  $aX),000. 
except  that  the  Secretary  may  for  good 
cause  approve  a  grant  in  a  higher 
amount  based  on  a  justification 
submitted  by  the  applicant  The 
maximum  amount  for  a  mini  planning 
grant  shall  be  fioaooa  except  that  HUD 
may  for  good  cause  approve  a  grant  in  a 
higher  amount  based  on  a  justffication 
submitted  by  the  applicant  Where  the 
proposed  program  provides  for 
homeownersUp  opportunities  using 
more  than  250  units,  no  additional 
demonstration  of  good  cause  for 
approving  a  planning  grant  of  more  than 
$200,000  (or  of  more  than  $100,000  in  the 
case  of  mini  planning  grants)  is  required. 

(3)  Activities  funded  under  a  mini 
planning  grant  shall  be  carried  out 
within  18  months  of  the  effective  date  of 
the  mini  planning  grant  agreement  Full 
planning  grants  shall  be  carried  out 
within  three  years  of  the  effective  date 
of  the  fiill  planning  grant  agreement  (or 
within  18  months  of  such  effective  date 
if  HUD  has  approved  a  mini  planning 
grant  for  the  proposed  program). 


Section  305.  Eligible  planning  grant 
activities. 

Planning  grants  may  be  used  for  the 
reasonable  costs  of  eligible  activities 
necessary  to  develop  homeownership 
programs,  including — 

(a)  Development  ofRMCs  andRCs. 
Development  of  RMCs  and  RCs  in 
connection  with  a  specific 
homeownership  program,  including 
activities  such  as —  (1)  Consulting  and 
legal  assistance  to  incorporate  the 
entity; 

(2)  Preparing  by-laws  and  drafting  a 
corporate  charter 

(3)  Designing  and  implementing 
personnel  policies:  performance 
standards  for  measuring  staff 
productivity;  policies  and  procedures 
covering  organizational  structure, 
recordkeeping,  maintenance,  insurance, 
occupancy,  and  management 
information  systems;  and  any  other 
recognized  functional  responsibilities 
relating  to  property  management; 

(4)  Designing  and  implementing 
financial  management  systems  that 
include  provisions  for  budgeting, 
accoxmting.  and  auditing;  and 

(5)  Administrative  costs  necessary  to 
the  implementation  of  the  activities 
specified  in  paragraphs  (a)(1)  through 
(4). 

(b)  Training  and  technical  assistance. 
Training  and  technical  assistance  for 
applicants  related  to  development  of  a  . 
specific  homeownership  program.  This 
activity  may  cover  such  topics  as 
establishing  community  organization, 
outreach,  and  support  systems:  legal 
requirements  for  establishing 
cooperative,  condominium,  and  other 
homeownership  entities;  and  the  role  of 
the  board  of  directors  in  an  RMC 

,    (c)  Feasibility  studies.  Studies  of  the 
feasibility  of  a  specific  homeownership 
program,  including  whether  the  program 
can  be  designed  to  meet  the 
affordability  standards  under  the  notice 
and  achieve  financial  feasibility. 

(d)  Preliminary  architectural  and 
engineering  work.  Preliminary 
architectural  and  engineering  work, 
including  woik  necessary  to  support 
cost  estimates  included  in  an 
implementation  grant  application. 

(e)  Counseling  and  training.  Resident 
and  homebuyer  counseling  and  training. 
This  activity  may  cover  such  topics  as 
the  various  ways  to  become  a 
homeowner  (such  as  cooperative  and 
fee  simple  ownership)  and  financing 
alternatives. 

(f)  Economic  development.  (1) 
Planning  for  economic  development  job 
training,  and  self-sufficiency  activities 
that  promote  economic  self-sufficiency 
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of  eligible  families  who  will  become 
homeowners  under  the  homeownership 
program. 

(2)  The  application  shall  demonstrate 
that  there  is  a  direct  relationship 
between  the  proposed  activities  and  the 
proposed  homeownership  program,  and 
describe  how  these  activities  promote 
self-sufficiency. 

(3)  The  aggregate  amount  of  planning 
and  implementation  grants  that  may  be 
used  for  economic  development 
activities  may  not  exceed  $250,000  for 
any  single  homeownership  program. 

(g)  Security  plans.  Development  of 
security  plans. 

(h)  Appraisal.  Cost  of  appraisals 
related  to  the  program. 

(i)  Application  for  implementation 
grant.  Peparation  of  an  application  for 
an  implementation  grant  under  this 
notice. 

(j)  Other  activities.  Other  activities 
proposed  and  justified  as  necessary  for 
the  development  of  a  homeownership 
program  by  the  applicant  and  approved 
by  HUD. 

Section  310.  Applications  for  Planning 
Grants 

(a)  NOFA.  An  application  for  a 
planning  grant  shall  be  submitted  by  an 
applicant  in  accordance  with  this  notice 
and  the  NOFA  to  be  published  by  HUD 
when  funds  become  available.  HUD  will 
not  accept  any  applications  until  after 
publicaOon  of  the  NOFA.  The  NOFA 
will  advise  potential  applicants  how  to 
obtain  an  application  packet  and 
estabUsh  deadlines  and  other 
requirements  for  submission  of 
applications. 

(b)  Application  contents.  Each 
application  shall  contain  the  information 
required  by  the  application  packet 
which  shall  include  at  least  the 
following  items. 

(1)  Request  for  planning  grant.  (i){A) 
The  application  shall  contain  a  request 
for  a  planning  grant  (specifying  whether 
the  application  is  for  a  mini  planning 
grant  or  a  full  planning  grant),  (B)  the 
schedule  for  completing  the  activities, 
(C)  the  personnel  necessary  to  complete 
the  activities,  and  (D)  the  amount  of  the 
grant  requested  (including  justification 
for  a  grant  request  exceeding  $200,000  if 
the  development  has  250  or  fewer  units). 

(ii)  An  application  for  a  full  planning 
grant  shall  contain  sufficient  detail  for 
HUD  to  determine  whether  the  proposed 
program  will  cover  all  eligible  activities 
necessary  to  make  the  proposed 
program  feasible,  whether  or  not  the 
appUcation  requests  HUD  funding  for 
each  activity. 

(2)  Qualifications  and  experience  of 
applicant.  The  appUcation  shall  describe 
the  applicant  and  contain  a  statement  of 


its  qualifications.  HUD  encourages  two 
or  more  entities  to  submit  applications 
together.  For  example,  an  application 
submitted  by  a  newly  established  RMC 
and  an  experienced  nonprofit 
organization  may  greatly  increase  the 
likelihood  of  the  success  of  the  proposed 
homeownership  program.  The 
application  shall  specify  which  entity 
will  be  the  recipient  and  include  a 
certification  that  the  entities  have 
entered  into  a  written  agreement 
between  them  that  delineates  their 
respective  roles. 

(3)  Eligible  property.  The  application 
shall  identify  and  describe  the  eligible 
property  involved,  and  describe  the 
composition  of  the  residents,  including 
family  size  and  income,  and  racial, 
ethnic,  and  gender  characteristics  of  the 
residents,  as  required  by  HUD  and  as 
described  in  the  application  packet.  In 
addition,  the  application  shall  describe 
the  neighborhood  in  which  the  property 
is  located  and  include  a  map  showing 
the  location  of  the  property  and  the 
racial  and  ethnic  characteristics  of  the 
neighborhood. 

(4)  CHAS  certification.  The 
application  shall  contain  a  certification 
by  the  public  official  who  submits  the 
CHAS  that— 

(i)  The  proposed  activities  are 
consistent  with  the  approved  CHAS  of 
the  State  or  unit  of  general  local 
government  within  which  the  eligible 
property  is  located;  or 

(ii)  For  an  application  submitted  on  or 
before  November  27. 1991,  for  an  eligible 
property  that  is  not  within  the 
jurisdiction  of  a  State  or  unit  of  general 
local  government  that  has  an  approved 
CHAS,  tiie  application  is  consistent  with 
an  existing  State  or  local  housing  plan 
or  strategy,  as  HUD  determines  to  be 
appropriate,  which  may  include  a 
housing  assistance  plan  under  the 
Community  Development  Block  Grant 
program. 

This  paragraph  shall  not  apply  to  an 
application  submitted  by  an  IHA.  IHAs 
are  not  included  in  the  definition  of  a 
"jurisdiction."  the  entity  charged  with 
submitting  a  CHAS.  HUD  has  concluded 
that  IHAs  need  not  submit  a  CHAS  and 
need  not  submit  a  certification  of 
consistency  with  a  housing  strategy. 

(5)  Equal  opportunity  certifications. 
(i)(A)  The  application  shall  contain  a 
certification  that  the  applicant  will 
comply  with  the  requirements  of  the  Fair 
Housing  Act  title  VI  of  the  Civil  Rights 
Act  of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973:  and  the  Age 
Discrimination  Act  of  1975,  and  will 
affirmatively  further  fair  housing:  or 

(B)  In  the  case  of  an  application  from 
an  Indian  tribe  or  IHAs,  under  the 
circumstances  described  in  section 


505(a)(2)  of  this  notice,  a  certification 
that  the  applicant  will  comply  with  the 
Indian  Civil  Rights  Act  (25  U.S.C  1301  et 
seq.),  section  504  of  the  Rehabilitation 
Act  of  1973,  and  the  Age  Discrimination 
Act  of  1975. 

(ii)  The  application  shall  contain  a 
statement  fh)m  the  applicant  (A) 
whether  or  not  a  desegregation  order, 
agreement  or  plan  that  applies  to  the 
applicant  is  in  effect  or  known  to  the 
applicant  to  be  under  consideration;  (B) 
that  the  applicant  is  not  in  violation  of 
any  existing  desegregation  order, 
compliance  agreement  or  voluntary 
agreement  or  a  statement  describing  the 
circumstances  of  the  violation;  and  (C) 
describing  any  potential  impact  the 
proposed  homeownership  program  may 
have  on  implementing  any  existing  or 
pending  order,  agreement  or  plan. 

(6)  Statement  of  interest  in  making 
property  available.  The  application 
shall  contain  a  signed  statement  from 
the  owner  of  the  eligible  property 
(including  a  statement  from  the 
appropriate  HUD  or  other  government 
official  where  the  property  is  owned  or 
held  by  a  governmental  entity)  that  it  is 
interested  is  selling  the  property  for 
homeownership  under  the  HOPE  2 
program  and  it  %vill  not  sell  to  anyone 
else  for  a  reasonable  period  of  time  to 
give  a  reasonable  opportunity  to  the 
applicant  to  apply  for  an 
implementation  grant  and  to  HUD  to 
review  and  approve  or  disapprove  it 
and.  if  approved,  execute  the  grant 
agreement. 

(7)  Resident  interest  Where  the 
applicant  (or  one  of  the  applicants)  is 
not  an  RMC  or  RC,  the  application  shall 
contain  a  board  resolution  from  the 
resident  organization,  if  any.  that  it  is 
interested  in  a  homeownership  program 
and  that  the  applicant  is  submitting  the 
application  on  behalf  of  the  resident 
organization.  In  all  cases,  the 
application  shall  include  a  survey 
conducted  by  the  applicant  of  resident 
interest  in  homeownership  and 
marketability  of  the  units,  which  shall 
be  conducted  in  accordance  with, 
procedures  set  forth  in  the  application 
packet 

(8)  Disclosures  required  by  Reform 
Act  Section  102(b)  of  the  HUD  Reform 
Act  of  1989.  Public  Law  101-235 
(December  15, 1980)  requires  disclosure 
of  other  information  concerning  other 
government  assistance  to  be  made 
available  with  respect  to  the  program 
and  parties  with  a  pecimiary  interest  in 
the  homeownership  program,  and 
submission  of  a  report  on  expected 
sources  and  uses  of  funds  to  be  made 
available  for  the  program.  Each 
application  shall  include  the  information 
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to  be  EeqiHked  by  24  CFRpart  12,  the 
reguTatton  that  wiB  implement  lectioa 
102  of  the  Rafonn.  Act  HUD  expects  the 
requiteiBents  of  part  12  t»go  kito  effect 
before  the  deadBae  that  will  be 
estabfished  for  the  submissioa  of 
applications. 

(9]  Other  requirements.  The 
application  shalT  contain  certificattons 
and  ether  informatfon  required  under 
Part  V.  Other  Requirements. 

{c]  Screening,  [l]  HUD  shall  screen 
each  submitted  application  to  determine 
whether  it  is  complete,  is  internally 
consistent,  and  contains  correct 
compntfftfons.  Where  HUD  determines 
an  appllLatluu  is  deficient  in  one  or 
more  of  these  areas,  it  shall  notify  the 
applicant  in  writing  and  give  it  an 
opportmrity  to  correct  the  dfeffciencies  in 
its  appBcatfon.  Hbwever.  the  applicant 
may  not  sabstantialfy  revise  the 
appUeation.  such  as  by  snbstftuting 
another  efigiUe  property,  because  that 
wooH  not  be  fair  to  other  applicants. 
The  notification  shall  inftrrm  each 
applicant  that  it  amy  reqaest 
infarmatioir  and  guidance  fnm  HUD 
aboet  program  reqatrements  and 
preparatioa  of  the  applicatton.  The 
notifKatioD  shaB  aira  reqaire  applicants 
to  submit  additiOTiai  or  corrected 
materfaf  no  later  thm  etose-of-basiness 
of  the  apprepriate  HUD  office  on  the 
14th  calciidar  day  after  the  da^  of  the 
notification  to  thaapplicwrt  grving  H  aa 
opportunity  to  unMf  ito  appiicatioR. 
HUD  may  ool  extend  tbia  deadline  for 
actual  receipt  of  the  material  for  any 
reason.  HUD  shall  not  consider  brther 
any  appUcatiaas  that  do  not  meet  one  of 
the  testa  in  tiw  firai  sentanca  of  tfaia 
pacapapk,  initially  or  after  the 
opportanitjr  to  wabmit  additiooal  or 
cotiected  nalniaL 

(^  Tke  pvpeaa  of  tfaia  pracedure  is  to 
increaaa  tfaa  mmbcs  of  approaabie 
apphcationa  ae  eligible  fiamiliaa  will 
have  the  beet  oppoctuntties  to  beeoau 
homeowness  at  ^  earliest  poeattiie 
time;  «rhiie|i'viag  each  applicant  an 
equal  oppsctuidty  torecaaveKUD 
assistuice  and  correct  deficiencies, 
HUD  anticipatca  thnt  awny  apptfranln 
wiU  be  relative^  new  aad  any  need  this 
additional  opportunity  to  perfect  their 
applicationa.  HUD  invite*  comments  on 
this  policy,  including  fccomnendattons 
on  whether  it  sbouU  be  adapted  oi 
modi&cd  in  the  Qoal  regaiatieaa. 

Sectfon  515.  Rating  and  ranking  of 
plaiming  grant  appHcations. 

(al  Bating.  HUD  shaO  review  each 
application  that  giulifiyt  for  additional 
consideiatioa  under  the  scieeniag 
procedures  in  section  310((4  and  assign 
points  in  accardaoce  with  the  foUawring 
selection  criteria — 


(1)  Capability.  The  qiialificatfaos  or 
potential  capabilities  of  the  applicant  Cor 
developing  a  success&l  and  ^ordable 
haaeoMoiuakip  program.  HUD  shall 
assign  points  based  oa  the  past 
experience  o£  tha  a^icaat  ia  die 
felkMwiag  categoiiesN. 

(i)  Developing  or  maaaging 
multifamity  houemg.  or  botb — 10  points. 

(ii)  Providing  multifamily 
homeownership  programs  ffor  example^ 
converaioB  ef  rental  property  to 
cooperative  or  condemiaium  low- 
income  homeownership,  or  deveiopmg 
financing  programs  for  low-income 
homeo%vner8hip) — 10  potnta 

(iii)  Organizing,  devekrpiag.  and 
tniiohig  low^incone  neighborhood  or 
low-income  resident  ^oups — ^U)  points. 

Mcdmrnn  points  for  this  criterion  (1): 
30  points. 

tl]  Resident  and  Homebuyer  Interest 
and  hfarketability.  The  extent  of 
resident  aad  konMsbvyer  interest  in  the 
development  of  a  bentevwnership 
program  for  the  ebgiblr  property.  HUD 
shall  assign  points  based  on  the 
percentage  of  current  and  potential 
residents  interested  in  participating  in 
the  prepoeed  homeownership  program, 
based  on  a  survey  conducted  by  the 
applicant  and  submitted  to  HUD  as  part 
of  the  application.  Only  occupied  units 
in  the  property  shelf  be  used  to  calcolate 
the  percentage  of  residents  interested. 

(»KA>  75  percent  or  more  of  the 
residents  interested:  10  potntsr  or 

(By  50-74.9S  percent  of  the  residents 
interested:  5  pomts; 

(C)  less  than  StT  percent  of  the 
reshlentB  mterested:  0  points, 
and 

CHKA)' 75  percent  or  more  of  the  units 
occupied  by  nonpurchasers  are  occupied 
by  residents  wiHing  tamove  and  the 
application  demonstrates  alt  of  the  units 
in  the  property  are  marketable;  10 
points; 

(B)  50-74.99  percent  of  the  units 
occupied  tqr  nonpurchasers  are  occupied 
by  residents  wilKng  to  move  and  the 
application  demonstrate*  ait  of  the  unit* 
in  the  property  are  marketable:  5  points; 
or 

(C)  Less  than  50  percent  ol  the  units 
occupied  by  nonpurchasers  are  occupied 
by  resident*  willing  to  move:  0  points. 

If  the  vacancy  rate  for  the  property  ia 
SO  percent  or  more,  tha  points  for 
categories  (ii)  (A)  and  (B)  shall  be 
doubled  and  no  points  sbiil  be  assigned 
for  categories  (i>  (A>  aixd  (BV 

Maximum  points  for  this  cnterioa  (2): 
20  points. 

(3)  Suilabilitf  of  the  property.  The 
suitability  ol  the  eligiblie  property  for 
homeownership  ahaU  ba  datemuaad 
based  i 


(i)  Proximity  or  accessibility  of  the 
propasty  to  places  of  employment, 
shopping,  schools,  medical  facilitie*^ 
traa^ortation,  places  of  worahip, 
recreational  facilities,  and  other 
aeccsaary  services  far  the  farailies  under 
Ibe  prayam— 4  points; 

(ii)  Whether  the  sucrannding 
neighborhood  is  free  from  eowUtions 
which  are  serionsly  detrimental  to 
family  bfie:  substandard  dwettngi  or 
other  undesirable  elements  affecting  the 
eligible  property  must  not  predominate, 
unless  the  sadMirable  conditions  are 
being  actively  mitigated— 12  points;  and 

(iii)  Whether  the  structure  type  and 
bedroom  configuration  is  for  has  the 
potential,  through  rehabilitation,  to 
become)  appropriate  for  the  proposed 
homeownership  program.— 4  points. 

The  purpose  of  this  criterion  is  to 
assure  that  properties  in  neighborhoods 
completely  unsuitable  for 
homeownership  are  not  selected.  The 
review  will  be  made  in  the  context  of 
where  the  eligible  properties  are 
typically  located. 

Maximum  points  for  this  criterfen  (3): 
20  points. 

(4)  Local  support  The  extent  of 
cooperation  or  support,  or  both,  from  the 
unit  of  general  local  government 
neighborhood  organciations,  and 
providers  of  services  and  resources 
appropriate  to  asaist  eligible  families  to 
achieve  economic  inckependenea.  Ia 
assigning  points  for  thia  criterion,  HUD 
shall  consider — 

(i)  Evidence  of  support  far  the 
homeownersfa^  program — 10  points; 
and 

(ii)  Evidence  from  entities  other  than 
the  applicant  that  funds,  services,  or 
other  resoarcea  will  be  made  available 
in  support  ef  the  homeownership 
program — 10  points. 

Ilia  highest  number  of  points  shaD  be 
assigned  based  on  the  quality,  expected 
duration,  and  amount  of  support  to  the 
homeownership  program. 

Kfaxinram  points  for  this  criterion  (4): 
20  points. 

iji\  Effiaency.  The  extent  to  which  die 
applicant  maximizes  efGciency  in  its 
plan  for  use  of  a  planning  grant.  The 
lower  the  cost  of  the  plamring  grairt  per 
unit,  the  paater  the  efficiency. 

Maximum  points  for  this  criterion  (5): 
10  points.  Total  number  of  points:  100 
points. 

(b)  Ranking,  selectioa,  and 
notification. 

In  deciding  arhieh  applications  to 
select  for  funding,  HUD  shall  rank  all 
HOPE  2  applications  far  planning  ymts 
aad  a^tliGationa  far  HCV E  2 
faBplemantation  pants  togefter.  See 
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section  425  for  the  applicable  rating, 
ranking,  and  selection  procedures. 

(c)  Inapplicability  of  Environmental 
Review  Requirements.  HUD  has 
determined  that  an  environmental 
review  of  applications  for  planning 
grants  is  not  required  because  planning 
grants  involve  no  rehabilitation  and 
little  or  no  physical  change  and  because, 
generally,  not  enough  information  is 
available  about  the  proposed 
homeownership  program  at  this  point  to 
make  the  review.  HUD  intends  to 
exempt  planning  grant  applications  from 
environmental  review  by  issuing  a  final 
rule  amending  24  CFR  part  50  at  the  time 
the  final  rule  for  the  HOPE  programs  is 
issued.  HUD  is  in  the  process  of 
consulting  with  the  Council  on 
Environmental  Quality  on  this  matter. 
CEQ  regulations  require  this 
consultation  before  an  agency  may  issue 
an  amendment  to  itb  environmental 
regulations.  While  HUD  will  carefully 
consider  environmental  concerns  in 
assigning  points  for  suitability  of  the 
property  at  the  planning  grant  stage,  the 
environmental  review  at  the 
implementation  grant  stage  may 
nevertheless  result  in  disapproval. 

TV.  Implementation  Grants 

Section  401.  Implementation  grants. 

(a)  Implementation  grants.  HUD  shall 
make  implementation  grants  to 
applicants  for  the  purpose  of  carrying 
put  homeownership  programs  approved 
under  this  title. 

(b)  National  competition.  HUD  shall 
select  applications  based  on  a  national 
competition.  HUD  will  assure 
compliance  with  the  requirement  for 
national  geographic  diversity  by 
selecting  at  least  one  implementation 
grant  appUcation  for  a  program  in  each 
of  the  four  Census  regions.  HUD 
anticipates  funding  on  the  basis  of 
allocations  to  the  10  HUD  Regions  for 
future,  larger  funding  rounds. 

(c)  Overall  limitation  on  grant 
amount  The  amount  requested  for  an 
implementation  grant  for  each  unit  may 
not  exceed  the  present  value  of  the  total 
of  the  projected  published  fair  market 
rents  for  existing  housing  established  by 
HUD  under  section  8(c]  of  the  1937  Act 
for  the  next  10  years. 

Section  405.  Eligible  implementation 
grant  activities. 

(a)  Cost  limitations.  Implementation 
grants  may  be  used  for  the  reasonable 
costs  of  eligible  activities  necessary  to 
carry  out  homeownership  programs. 

(b)  Eligible  activities.  Eligible 
activities  include — 

(1)  Architectural  and  engineering 
work.  Architectiu'al  and  engineering 


work,  and  related  professional  services 
required  to  prepare  architectural  plans 
or  drawings,  write-ups,  specifications,  or 
inspections. 

(2)  Implementation  of  homeownership 
program — (i)  General.  Implementation 
of  the  homeownership  program, 
including — 

(A)  Acquisition  of  the  eligible 
property  for  the  purpose  of  transferring 
ownership  to  eligible  families  in 
accordance  with  a  homeownership 
program  that  meets  the  requirements 
under  this  notice  (where  the  applicant 
owns  the  eligible  property  or  where 
HUD  otherwise  determines  that  an 
"arms  length"  relationship  for 
acquisition  does  not  exist,  program 
funds  may  not  be  used  for  acquisition  of 
the  property  for  the  program); 

(B)  The  provisions  of  assistance  to 
families  to  make  acquisition  by  them 
affordable  (including  interest  rate 
reductions  ("interest  rate  buy-downs") 
and  down  payment  assistance). 

(ii)  Maximum  acquisition  costs.  (A) 
The  cost  of  acquiring  an  eligible 
property  (by  an  applicant  or  other  entity 
for  transfer  to  eligible  families  or  by 
eligible  families),  which  may  not  exceed 
the  as-is  fair  market  value  of  a  property 
for  residential  use,  taking  into  account 
any  applicable  low-income  use 
restrictions,  determined  in  accordance 
with  a  recent  appraisal  conducted  under 
procedures  established  or  approved  by 
HUD,  plus  reasonable  and  customary 
closing  costs  charged  for  comparable 
transactions  in  the  market  area. 

(B)  The  applicant  may  acquire  an 
eligible  property  where  the  debt  exceeds 
the  fair  market  value  only  if  the  excess 
will  not  be  the  responsibility  of  the 
recipient  or  homeovraers.  llie  excess 
debt  may  not  be  counted  towards  the 
match. 

(C)  For  example,  — 

[l]  If  the  proposed  acquisition  cost 
(including  debt)  is  $2  million  and  the 
appraised  value  is  $2  million,  up  to  $2 
million  of  program  funds  (the  HUD  grant 
and  the  contributions  towards  the 
match)  may  be  used  for  acquisition. 

{£]  If  the  proposed  acquisition  cost 
(including  debt)  is  $2  million  and  the 
appraised  value  is  $2.25  million,  up  to  $2 
n^on  of  program  funds  (the  HUD  grant 
and  the  contributions  towards  the 
match)  may  be  used  for  acquisition,  and 
HUD  will  count  $250,000  of  excess  value 
towards  the  match. 

(J)  If  the  proposed  acquisition  cost 
(including  debt)  is  $2.25  million  and  the 
appraised  value  is  $2  million,  up  to  $2 
million  of  program  funds  (the  HUD  grant 
and  the  contributions  towards  the 
match)  may  be  used  for  acquisition.  The 
application  would  have  to  demonstrate 
how  the  excess  cost  of  $250,000  will  be 


supported  by  the  program  (other  than  by 
the  recipient  or  the  homeowners).  The 
$250,000  could  not  be  counted  towards 
the  match. 

(iii)  Maximum  cost  of  acquisition  and 
rehabilitation.  The  maximum  cost  of 
acquisition  and  rehabilitation  shall  be 
the  lower  of  (A)  the  as-is  fair  market 
value  of  the  property  (see  paragraph 
(b)(2)(ii]),  plus  the  actual  cost  of 
rehabilitation  or  (B)  the  applicable 
maximum  dollar  limitation  (including 
any  high-cost  area  adjustments)  that 
applies  to  property  refinanced  and 
rehabilitated  pursuant  to  section  223(f) 
of  the  National  Housing  Act.  which  shall 
be  included  in  the  application  packet  or 
otherwise  provided  by  HUD. 

(3)  Rehabilitation,  (i)  Rehabilitation  of 
the  eligible  property  covered  by  the 
homeownership  program,  in  accordance 
with  standards  established  by  HUD  (see 
paragraph  (b)(2)  for  applicable  cost 
limitations  covering  both  acquisition 
and  rehabilitation).  The  property  shall 
be  rehabilitated  (including  the 
provisions  of  suitable  amenities)  to  a 
level  that  makes  it  marketable  for 
homeownership  in  the  market  area  to 
families  with  incomes  at  or  below  the 
median  for  the  area.  HUD  encourages 
applicants  to  undertake  high  quality 
rehabilitation,  even  if  it  goes  beyond 
applicable  minimum  standards.  Luxury 
items  (fixtures,  equipment  and 
landscaping  of  a  type  or  quality  which 
substantially  exceeds  that  customarily 
used  in  the  locahty  for  properties  of  the 
same  general  type  as  the  property  to  be 
rehabilitated)  do  not  qualify  as  eligible 
expenses.  The  construction  of  swimming 
jjools  is  prohibited.  The  cost  to  fill  in  or 
eliminate  a  pool  from  the  property  and 
the  cost  to  repair  an  exist^  pool  are 
eligible. 

(ii)  The  application  shall  describe  all 
improvements  to  be  made  to.  or 
amenities  to  be  provided  for.  the 
property,  whether  or  not  they  may  be 
funded  by  use  of  grant  amounts, 
contributions  towards  the  match 
required  under  the  program,  or  other 
funds.  HUD  may  disapprove 
improvements  or  amenities  it 
determines  are  unsuitable  for  the  HOPE 
program,  even  if  they  will  be  paid  for 
from  non-program  funds.  ^ 

(iii)  U  an  applicant  proposes  to  make 
improvements  to  an  eligible  property 
beyond  those  that  qualify  as  eligible 
costs,  it  shall  assure  that  their  entire 
cost  will  be  covered  by  funds  other  than 
the  HOPE  grant  and  any  amounts 
contributed  towards  the  match  and  that 
the  affordability  of  the  property  will  not 
be  impaired.  No  such  local  funds  may 
count  towards  the  match. 
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(iv^  Thft  cost  of  the  lehabUitatioa  ihall 
be  tteionable  and  ia  accordance  witb 
the  cequiiemcnta  of  pacagraph  (bH2Ki»> 
and  other  applicable  requiremnta  under 
this  notice. 

(4]  Administrative  costs. 
AdntinistratiTe  costs  of  the  program. 
The  total  amount  that  may  be  spent  on 
administrativB  actrvities  from  the 
amoont  of  the  grant  and  any 
contribution  towanh  the  match  may  not 
exceed  15  percent  of  tiie  amount  of  the 
grant  HUD  pi u¥ ides  onder  this  notice. 

(5)  Devehpmetit  of  RMCs  and  RC3. 
Devetopneat  of  RMCa  and  RCs,  but 
oriytf  the  apyticattthesno<  received  a 
HOPE  pfaaafeag  granf  for  soch  activities. 
See  sectroR  306(a)  for  exaaipiies  of 
eligible  activitjes. 

(B)  Counaeting  and  tnariag. 
Couatdinf  aad  tndasig  of  bomebuyera 
and  homeowaets  onder  the 
bomeowncrsbip  prograoi.  Thie  may 
include  such  subjects  as  couaseiing  aad 
training  related  l»  pcfsoeal  fiaandat 
manageBMot,  hoaie  maiotenaiice,  home 
repair,  coas^wilioa  skilla  (to  the  exteat 
appropriate,  espedalty  where  the 
eligible  faaiiy  wiU  do  loaie  of  the 
rebabilitatioa).  and  the  general  rights 
and  responsibilkiea  of  a  homco«vner. 

(7)  Relocatioa.  Relocatioa  of  residents 
who  elect  to  move,  in  accordance  with 
section  735. 

(8)  Temporary  relocation.  Any 
necessary  temporary  relocation  of 
residents  during  rehabilitation,  in 
accordance  with  section  735. 

(9)  Assistance  for  operating  expenses. 
(ij  Funding  of  operating  expenses  for  the 
property,  to  the  extent  necessary  to 
achieve  long-term  aflbrdability,  as 
provided  in  section  415{b)(12). 
Assistance  for  operating  expenses  may 
cover  the  period  beginning  after 
acquisition  of  the  property  by  the 
applicant  (or  after  the  effective  date  of 
the  implementation  great  if  the  recipient 
or  other  entity  that  wil  transfer  the 
property  to  eligible  families  already 
owns  die  property).  Operatisig 
assistance  may  be  osed  for  (A) 
assistance  fasr  potential  hotaeowneis 
durixig  the  rental  phase  (before 
acquisition  oi  iimisislip  tntenats  by  the 
faniilies),  if  aay.  (B)  aasiatance  for 
nonpurehaatng  reasdnrta  who  remain  hi 
the  peoperty  but  fop  wboon  aectioa  a 
assistance  is  not  available.  (C) 
aaaistaace  for  hooaeownera  after 
traaafor  of  owoersiup  interests  to  the 
families  during  die  term  of  the  gfoat 
agreement,  and  (D)  the  funding  of 
operating  reserves. 

(ii)  In  addition,  assistance  for 
opeiating  expenses  may  be  drawn  down 
under  the  grant  agreeaieat  to  fond  an 
operating  expenses  reserve  established 
in  accordance  with  HUD  guidelines,  and 


the  interest  earned  oa  the  reserve  shall 
be  credited  to  it  for  use  for  operating 
expsnaea  oader  the  propam. 

(iii)  An  implementation  grant  ander 
this  program  any  provide  assistance  for 
operating  expenaes  for  up  to  five  years 
from  the  date  (hat  the  applicant  or  other 
entity  acquiries  the  eligible  property  (or, 
if  the  applicant  or  ether  entity  already 
owaa  the  pseperty,  boa  the  effective 
date  of  the  iaqtleiaentation  grant 
agreeoMnt).  If  ItUD  detenunes  that 
extraordinary  circumataneea  exist,  a» 
desaoostrated  in  the  application  or  at 
the  end  of  the  five-year  term,  that  justify 
extension  of  the  five-ycax  term,  it  may, 
at  the  end  of  the  five-year  term,  a^ree  to 
extend  the  oh^al  grant  apeeawnt  for 
additional  one-year  terms,  sul^ect  to  the 
availability  of  appropriations.  However, 
the  total  tena  of  fke  yrant  agreement, 
including  all  extanaioDa,  aaay  not  exceed 
10  years.  HUD  reminds  appfcanta  that 
the  seledioa  criterion  aieasuriag 
efficiency  will  fovor  applications 
proposing  lower  per  unit  costs;  thns. 
those  appteotions  which  jxvposa 
opiating  aaeistaace  for  five  years  or 
less  will  be  at  a  co■^>etitive  advantage. 

(iv)  The  entity  with  fiduciary 
responsibU jty  for  any  operating  reserve 
shskU  be  bonded,  in  accordaace  with 
requirements  prescribed  or  approved  by 
HUa 

(1(4  Replacement  reserves,  (i) 
Replacesaent  reserves  for  the  property, 
up  to  the  aotoaat  necessary  to  achieve 
long-term  aifotdabihty,  as  provided  in 
section  415(b)il2).  Assistance  for 
replacement  reserves  saay  be  drawn 
down  under  the  grant  a^eement  to  fund 
the  reserve  established  in  aecordaace 
with  HUD  Madelines,  and  the  interest 
earned  on  the  reserve  shall  be  credited 
to  the  reserve  for  use  for  replacement 
expenses  under  the  program. 

(ii)  The  entity  with  fiduciary 
responsibility  for  any  replacement 
reserve  shall  be  bonded,  in  accordance 
with  requirementa  prescribed  or 
apfmived  by  HUD^ 

(11)  Legal  fee*.  Custeaaary  and 
reasonable  costs  of  professional  legal 
services. 

(12)  Ongping  training  needs.  Defraying 
costs  for  the  oagoing  training  needs  of 
the  recipient  for  courses  of  instruction 
that  are  directly  related  to  developing 
aad  carrying  out  the  bomeownership 
propam. 

(13)  Economic  deveJopmenL  (i) 
Economic  developmeat  activities  that 
proBiote  economic  self-suffideacy  of 
hoaiebuyers,  residents,  and  homeo%vner8 
imder  dw  homeownership  pro^aai,  such 
as  job  traiaiag  or  retraining  and  the 
development,  in  or  near  the  eligible 
property,  of  child  care  ceatars  that  offer 
work  and  make  it  poaaible  for  parents  to 


work.  The  recipient  shall  enter  into 
written  a^eeraeats  with  the  providers  of 
ecowomic  development  servkeft 
specifying  the  aervices  to  be  provided, 
incluchag  estiaiates  of  the  aumbers  .of 
bomebuyera.  residenta.  and  homeowners 
to  be  asfsisted. 

(ii)  In  additwn,  planning  for  the 
establishment  of  for-  or  not-for-profit 
smalt  businesses  by  ot  on  behalf  of 
residents,  job  training,  and  other 
activities  that  promote  economic  self- 
sufficiency  of  homebuyers  and 
hoaeownera  of  the  eligible  property 
covered  by  the  homeowaershtp  program 
and  ecoBoodc  developmeat  of  the 
nei^iborbood  are  eligible. 

(iii)  The  aggregate  amount  of  planning 
and  impleasentation  grants  that  may  be 
used  for  economic  development 
activities  may  not  exceed  $2SO,0Oa 

(14)  Other  actrvities.  Other  activities 
propooed  by  the  applicant  to  the  extent 
the  apphcant  justifies  them  as  necessary 
for  the  proposed  homeownership 
program  and  HUD  approves  them. 

Section  410.  Matching  Requirements 

(a)  Requirement  for  each  recipient  to 
match  the  HUD  grant  (1)  Each  recipient 
shall  assure  that  matching  contributions 
equal  to  not  less  than  33  percent  of  the 
amoimt  of  the  implementation  grant 
shall  be  provided  from  non-Federal 
sources  to  carry  out  the  homeownership 
program.  Amounts  contributed  to  the 
match  shall  be  used  for  eligible 
activities  or  in  accordance  with  this 
section.  Any  grant  amounts  proposed  for 
operating  assistance  shall  be  excluded 
for  purposes  of  computing  the  amount  of 
the  match. 

(2)  Contributiona  for  pfigihlc 
admiBistrative  costs  may  be  recognized 
for  matching  purposes  only  up  to  an 
amount  equaf  to  7  percent  of  the  amount 
of  the  implementation  ^ant  (excluding 
any  grant  amounts  proposed  for 
operating  assistance).  (This  limitation  is 
in  addition  to  the  Bmitatian  that  the 
total  amount  that  may  be  spent  on 
administrative  activities  from  the 
amount  of  the  grant  and  any 
contributions  towarda  the  match  may 
not  exceed  15  percent  of  the  grant 
amount  (section  406(b)(4).) 

(3)  For  example,  if  the  grant  amount  is 
$600,000  (excluding  any  grant  amounts 
proposed  for  opetating  assietance),  the 
recipient  must  assure  the  provision  of  at 
least  $2Oa00O  [33  percent  of  die  grant] 
from  non-Federal  sources.  Contributions 
for  administrative  costs  (hat  may  be 
counted  towarda  the  Biatck  may  not 
exceed  $42,000  (7  percent  of  the  grant 
amount  of  $600,000).  In  addition, 
assuBung  contributions  of  $42,000  for 
admiaiatralive  costs,  the  applicant  must 
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provide  contributions  covering  the 
remaining  $158,000  ($200.0QQ-$42,000) 
required  for  the  match  from  non-Federal 
sources.  Although  an  applicant  can 
spend  more  than  this  on  administrative 
costs,  it  may  not  be  counted  towards  the 
match. 

(b)  Form.  Contributions  may  only  be 
in  the  form  of — 

(1)  Cash  contributions  from  non- 
Federal  resources.  Non-Federal 
resources  may  not  include  funds  from  a 
Commimity  Development  Block  Grant 
made  to  an  entitlement  grantee  or  a 
State  under  section  106(b)  or  section 
106(d].  respectively,  of  the  Housing  and 
Community  Development  Act  of  1974, 
except  to  the  extent  permitted  for 
administrative  expenses  under 
paragraph  (b)(2).  Non-Federal  resources 
may  not  include  Federal  tax 
expenditures,  comprehensive  grants 
under  section  14  of  the  1937  Act,  or 
amounts  provided  to  the  development 
from  syndication  of  the  low  income 
housing  tax  credit.  (Financing  involving 
the  use  of  the  low  income  housing  tax 
credit  is  prohibited  by  section 
415(b)(ll)(iii).)  Non-Federal  resources 
may  include  contribution  of  trust  funds 
held  by  Federal  agencies  for  Indian 
tribes. 

(2)  Administrative  costs.  Payment  of 
eligible  administrative  costs  approved 
by  HUD  from  non-Federal  resources. 
Contributions  for  administrative  costs 
that  exceed  7  percent  of  the  grant 
(excluding  any  assistance  for  operating 
expenses)  may  not  count  towards  the 
match.  Non-Federal  resources,  for  the 
purposes  of  counting  contributions  for 
administrative  costs,  may  include  funds 
from  a  Community  Development  Block 
Grant  made  to  an  entitlement  grantee  or 
a  Slate  under  section  106(b)  or  section 
106(d)  of  the  1974  Act. 

(3)  Taxes,  fees,  and  other  charges.  The 
present  value  of  taxes,  fees,  or  other 
charges  that  are  normally  and 
customarily  imposed  but  are  waived, 
foregone,  or  deferred  in  a  manner  that 
facilitates  the  implementation  of  a 
homeownership  program  assisted  under 
this  notice.  Only  amounts  for  the  period 
after  the  date  a  property  is  acquired  by 

a  recipient  or  other  entity  for  transfer  to 
eligible  families  (or  the  effective  date  of 
the  implementation  grant  agreement  if 
no  acquisition  is  necessary)  may  be 
counted  towards  the  match.  For 
example,  if  a  city  agrees  to  forego  real 
property  taxes  for  20  years,  the 
application  shall  compute  the  estimated 
tax  that  would  be  otherwise  payable 
over  the  20  year  period,  and  discoimt  it 
to  present  value  based  on  a  discount 
rate  approved  or  prescribed  by  HUD. 
Amounts  that  would  be  waived, 
foregone,  or  deferred  for  longer  than  20 


years  from  the  date  a  family  acquires 
homeownership  interests  in  the  unit  may 
not  be  counted  towards  the  match 
because  enforcement  would  be 
impracticable.  Where  the  match 
includes  amounts  under  this  paragraph 
(b)(3).  the  documents  transferring  the 
homeownership  interest  to  the  family 
shall  evidence  the  contribution,  to  the 
extent  the  contribution  has  not  already 
been  received. 

(4)  Land  of  other  real  property.  Real 
property  contributed  for  use  under  an 
approved  homeownership  program.  The 
as-is  fair  market  value  of  land  or  other 
real  property  may  be  counted  as  a 
contribution  towards  the  match, 
determined  in  accordance  with  a  recent 
appraisal  conducted  under  procedures 
established  or  approved  by  HUD.  For 
eligible  property,  the  fair  market  value 
shall  be  determined  in  accordance  with 
section  405(b)(2)(ii). 

(5)  Infrastructure.  The  fair  market 
value  of  investment  in  on-site  and  off- 
site  infrastructure  required  for  a 
homeownership  program.  Only 
expenditures  for  capital  improvements 
made  after  the  date  of  notification  by 
HUD  of  implementation  grant  approval 
that  are  for  physical  improvements 
directly  related  to  and  necessary  for  the 
homeownership  program  tnay  be 
counted  towards  the  match.  Investment 
in  infrastructure  may  include  such 
activities  as  new  or  repaired  utility 
laterals  connecting  eligible  property  to 
the  main  line  and  new  or  rebuilt 
walkways,  sidewalks,  or  curbs  on  or 
contiguous  to  the  eligible  property.  If  the 
investment  in  infrastructure  also 
benefits  other  properties,  only  the  share 
of  the  costs  directly  benefiting  the 
eligible  property  under  the 
homeownership  program  may  be 
counted  towards  the  match.  HUD 
specifically  invites  comments  on  what 
investment  in  infrastructure  should 
count  and  how  to  value  it. 

(6)  Debt  forgiveness.  Where  debt  on 
real  property  to  be  acquired  under  the 
program  is  forgiven,  permitting  the 
property  to  be  acquired  for  less  than  fair 
market  value,  the  savings  may  count  as 
a  match.  However,  the  forgiveness  of 
the  amount  of  any  debt  exceeding  the 
fair  market  value  of  a  property  under  the 
program,  determined  under  section 
405(b)(2)(ii)  or  parargaph  (b)(4),  may  not 
be  coimted  towards  the  match. 

(7)  Other  in-kind  contributions,  (i)  The 
reasonable  value  of  in-kind 
contributions  proposed  by  the  applicant 
in  the  appUcation  and  approved  by 
HUD.  In  reviewing  proposed  in-kind 
contributions,  HUD  shaH  review  to 
ensure  (A)  the  proposed  contribution  is 
to  be  used  for  an  eligible  activity  tmder 
the  proposed  homeownership  program. 


(B)  the  appUcation  demonstrates  that  the 
proposed  in-kind  contribution  will 
actually  be  provided:  and  (C)  the 
proposed  value  of  the  contribution  is 
reasonable.  In  determining  whether  the 
value  is  reasonable,  HUD  shall  generally 
consider  the  amount  such  work  would 
otherwise  cost  the  program,  but  may 
adjust  the  value,  based  on  special 
circumstances. 

(ii)  All  donated  labor,  including  sweat 
equity  provided  by  a  homebuyer  or 
homeowner,  shall  be  valued  at  $5  an 
hour,  except  for  donated  professional 
labor,  as  approved  by  HUD,  including 
work  by  homebuyers  and  homeowners. 
The  donated  professional  labor  shall  be 
valued  at  the  fair  market  value  of  the 
work  completed.  Professional  labor  is 
woric  ordinarily  performed  by  the  donor 
for  payment,  such  as  work  by  laborers, 
electricians,  and  architects  that  is 
equivalent  to  work  they  do  in  their 
occupations. 

(c)  Other  Restrictions.  Contributions 
towards  eligible  activities  that  are  not 
directly  related  to  acquisition  or 
rehabilitation  of  the  property  may  be 
counted  towards  the  match  only  to  the 
extent  the  expenses  are  incurred  before 
the  date  the  family  acquires  the 
homeo%vnership  interest,  except  that 
contributions  for  counseling  and  training 
of  homeowners  may  be  counted  if 
provided  within  one  year  of  the  transfer 
of  ownership  interest  to  the  family.  For 
example,  contributions  for  child  care 
services  provided  after  the  date  of  the 
transfer  of  ownership  interests  to  the 
families  may  not  be  counted  towards  the 
match. 

(d)  Exception  for  Indian  Housing 
Authorities.  Where  the  recipient  is  an 
IHA  and  the  IHA  (acting  in  that 
capacity)  has  not  received,  and  will  not 
receive,  amounts  under  title  I  of  the 
Housing  and  Community  Development 
Act  of  1974  for  the  fiscal  year  in  which 
HUD  obligates  HOPE  grant  funds,  the 
match  requirements  under  this  section 
shall  not  apply. 

Section  415.  Applications  for 
implementation  grants. 

(a)  NOFA.  An  application  for  an 
implementation  grant  shall  be  submitted 
by  an  applicant  in  accordance  with  this 
notice  and  the  NOFA  to  be  published  by 
HUD  when  funds  become  available. 
HUD  will  not  accept  any  applications 
until  after  pubUcation  of  the  NOFA.  The 
NOFA  will  advise  potential  appHcants 
how  to  obtain  an  application  packet  and 
establish  deadlines  and  other 
requirements  for  submission  of 
applications. 

(b)  Application  contents.  Each 
application  shall  contain  the  information 
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required  by  the  application  packet, 
which  shall  include  at  least  the 
following  items. 

(1)  Request  for  HOPE  grant  (i)  The 
application  shall  contain  a  request  for 
an  implementation  grant;  (ii)  a 
description  of  the  personnel  necessary 
to  complete  the  activities:  (iii)  the 
amount  of  the  grant  requested  for  each 
activity;  and  (iv)  a  summary  description 
of  the  proposed  homeownership 
program.  The  amount  requested, 
together  with  any  non-Federal 
contributions,  shall  be  sufficient  to  carry 
out  all  proposed  activities. 

(2)  Section  8  application,  (i)  The 
application  shall  contain  an  application 
from  a  PHA/IHA  whose  jurisdiction 
includes  the  proposed  eligibility 
property  for  assistance  under  section  8 
of  the  1937  Act,  specifying  the  period 
during  which  the  assistance  will  be 
needed,  or  a  statement  by  the  applicant 
that  no  section  8  assistance  will  be 
needed. 

(ii)  The  application  shall  specify 
whether  the  assistance  is  proposed  for 
nonpurchasing  residents  for  use  in  the 
eligible  or  another  property,  or  both. 

(3)  Qualifications  and  experience  of 
applicants.  The  application  shall 
describe  the  applicant  and  contain  a 
statement  of  ito  qualifications  and 
experience,  including  qualiHcations  and 
experience  in  providing  housing  for  low- 
income  families.  It  is  particularly 
important  for  an  applicant  that  has  not 
received  and  successfully  carried  out  a 
planning  grant  to  demonstrate  its 
capacity  to  carry  out  the  proposed 
homeownership  program.  HUD 
encourages  two  or  more  entities  to 
submit  an  application  together.  For 
example,  an  application  submitted  by  a 
newly  established  RMC  and  an 
experienced  nonprofit  organization  may 
greatly  increase  the  likelihood  of  the 
success  of  the  proposed  homeownership 
program.  The  application  shall  specify 
which  entity  will  be  the  recipient  and 
include  a  certification  that  the  entities 
have  entered  into  a  written  agreement 
that  delineates  their  respective  roles. 

(4)  Description  of  proposed 
homeownership  program.  The 
application  shall  describe  the  proposed 
homeownership  program,  demonstrating 
consistency  with  all  requirements 
specified  in  this  notice  and  the 
application  packet  (see,  especially, 
section  405,  Eligible  Implementation 
Grant  Activities  and  Part  V,  Other 
Requirements).  The  application  shall 
specify  the  activities  to  be  carried  out. 
their  estimated  costs,  and  a  reasonable 
schedule  for  carrying  out  the  activities. 
See  section  715  for  requirements  for  the 
timely  transfer  of  ownership  interests  to 
eligible  families. 


(5)  Plan — (i)  Identifying  and  selecting 
families.  The  application  shall  contain  a 
plan  for  identifying  and  selecting  eligible 
families  to  participate  in  the 
homeownership  program.  The  plan 
shall— 

(A)  Establish  equitable  procedures  for 
selection  of  eligible  families.  Except  for 
Indian  tribes  and  IHAs  as  described  in 
section  505(a)(2),  the  plan  shall  also 
describe  activities  planned  to  carry  out 
the  applicant's  affirmative  fair  housing 
marketing  responsibilities  that  apply 
whenever  homeownership  opportunities 
are  made  available  to  other  than  current 
residents  of  the  property.  The  plan  shall 
describe  the  applicant's  affirmative  fair 
housing  marketing  strategy,  including 
specific  steps  to  inform  potential 
applicants  and  solicit  applications  from 
eligible  families  in  the  housing  market 
area  who  are  least  hkely  to  apply  for  the 
program  without  special  outreach.  The 
plan  shall  require  any  family  determined 
not  to  have  paid  the  appropriate  amount 
of  tenant  contribution  under  a  HUD 
housing  assistance  program  to  resolve 
any  deficiency  before  being  selected  for 
homeownership; 

(B)  Give  a  first  preference  to 
otherwise  qualified  current  residents 
and  a  second  preference  to  otherwise 
qualified  eligible  families  who  have 
completed  participation  in  an  economic 
self-sufficiency  program.  The  following 
self-sufficiency  programs  (and  any  other 
Federal,  State,  or  local  program 
proposed  by  the  applicant  and  approved 
by  HUD  as  equivalent)  qualify:  Project 
Self-Sufficiency,  Operation  Bootstrap, 
Family  Self-Sufficiency.  and  JOBS: 

'     (C)  Require  the  recipient  to  promptly 
notify  in  writing  any  rejected  applicant 
family  of  the  grounds  for  any  rejection, 
or  to  require  the  recipient  to  require 
another  appropriate  entify  to  do  so: 

(D)  Require  each  eligible  family 
selected  for  homeownership  to  certify  at 
the  time  it  acquires  an  ownership 
interest  in  the  unit  (or  enters  into  a  lease 
or  other  conditional  ownership 
agreement  providing  for  acquisition  of 
an  ownershjp  interest  by  the  family) 
that  it  intends  to  occupy  the  unit  as  its 
principal  residence: 

(E)  Require  each  eligible  family  to 
agree  not  to  lease  or  otherwise  make  the 
property  available  for  occupancy  by 
other  residents  during  the  15-year  period 
from  the  date  it  acquires  ownership 
interest  in  the  unit  (or  enters  into  a  lease 
or  other  conditional  ownership 
agreement  providing  for  acquisition  of 
an  ownership  interest  by  the  family), 
unless  the  recipient  determines  that 
family  is  required  to  move  outside  the 
market  area  due  to  a  change  in 
employment  or  an  emergency  situation: 


(F)  Require  any  eligible  family  that 
violates  the  agreement  made  under 
paragraph  (E)  to  pay  the  amount  then 
due  under  the  promissory  note;  and 

(G)  Describe  the  composition  of  the 
residents  and  potential  eligible  families, 
including  family  size  and  income,  and 
racial,  ethnic,  and  gender 
characteristics,  as  required  by  HUD. 

(ii)  Providing  relocation.  The 
application  shall  describe  the  proposed 
relocation  activities,  in  accordance  with 
the  requirements  of  section  735.  The 
plan  shall  specify  the  approximate 
number  of  families  and  individuals  who 
are  expected  to  choose  to  move  and  the 
number  who  will  be  temporarily 
relocated  during  rehabilitation,  the 
estimated  costs,  the  source  of  funding, 
and  other  available  resources  (including, 
for  example,  section  8  assistance). 

(iii)  Managing  sweat  equity.  Where 
applicable,  the  application  shall  contain 
a  plan  for  managing  the  provision  of 
sweat  equity  by  homebuyers  and . 
homeowners,  including  a  description  of 
the  anticipated  scope  of  the  work, 
schedule  of  completion,  training  of 
homebuyers  and  homeowners  (and 
training  of  others  donating  labor  in 
connection  with  sweat  equity  activity), 
supervision  of  the  work  by  a  licensed 
general  contractor,  and  a  contingency 
plan  if  the  sweat  equity  is  not  fully 
provided  or  the  schedule  is  not  met. 

(iv)  Providing  ongoing  training  end 
counseling.  The  application  shall 
contain  a  plan  for  providing  ongoing 
training  and  counseling  for  homebuyers 
and  homeowners. 

[%)  Eligible  property,  (i)  The 
application  shall  include  a  description  of 
the  eligible  property,  including  the 
number  of  units  by  size  (square  footage), 
bedroom  count,  bathroom  count, 
preliminary  drawings  and  outline 
specifications  for  the  proposed 
rehabilitation,  unit  plans,  and  a  listing  of 
amenities  and  services.  The  application 
shall  also  describe  the  neighborhood 
and  include  a  map  showing  the  location 
of  the  property  and  the  racial  and  ethnic 
characteristics  of  the  neighborhood. 

(ii)  The  acquisition  or  rehabilitation  of 
an  eligible  property  shall  involve 
acquisition  and  rehabilitation  of  all  of 
the  units  in  the  property.  HUD  may 
permit  acquisition  or  rehabilitation  of 
less  than  the  whole  properfy  if  the 
applicant  demonstrates  to  HUD's 
satisfaction  that  the  acquisition  or 
rehabilitation  (or  both)  of  less  than  all  of 
the  property  is  feasible  and  will  not 
result  in  a  hardship  to  the  residents  of 
the  property  who  are  not  included  in  the 
homeownership  program. 

(iii)  The  application  shall  Include 
evidence  that  the  applicant  has  control 
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of  the  property.  Acceptable  evidence 
includes  a  copy  of  the  executed  contract 
of  sale,  option  agreement,  or  deed,  or 
other  proof  of  ownership.  In  the  case  of 
applications  for  property  owned  by  a 
Federal  State,  or  local  government, 
acceptable  evidence  includes  a 
commitment  to  convey  the  properfy  and 
a  demonstration  that  any  official  action 
which  is  necessary  to  convey  the 
properfy  to  the  applicant  has  been 
taken,  or  will  be  taken,  before  the  date 
estimated  in  the  NOFA  for  notification 
of  selection.  Options  or  other 
commitments  may  be  contingent  upon 
award  of  funding  under  the  program. 
Options  or  other  commitments  shall 
extend  for  at  least  a  12-month  period 
from  the  deadline  for  submission  of 
applications  specified  in  the  NOFA  (to 
provide  time  necessary  to  review  and 
select  applications  and  execute  grant 
agreements). 

(7)  Housing  quality  standards  plan. 
The  application  shall  include  a  housing 
quality  standards  plan  describing  how 
the  applicant  will  ensure  that — 

(i)  Tne  unit  will  be  free  fi-om  any 
defects  that  pose  a  danger  to  health  or 
safety  before  transfer  of  an  ownership 
interest  in  a  unit  to  an  eligible  family  or 
execution  of  a  lease  with  an  option  to 
purchase.  The  recipient  shall  inspect,  or 
ensure  inspection  of,  each  unit  to 
determine  it  does  not  pose  an  imminent 
threat  to  the  life,  health,  or  safety  of 
current  or  future  residents  and  that  the 
properfy  has  passed  recent  fire  and 
other  applicable  safefy  inspections 
conducted  by  appropriate  local  officials. 

(ii)  The  unit  will,  not  later  than  2  years 
after  the  transfer  to  an  eligible  family, 
meet  minimum  housing  standards.  Tlie 
recipient  shall  inspect,  or  ensure 
inspection  of,  each  unit  to  determine  it 
meets  the  standards  appUcable  to 
projects  refinanced  pursuant  to  section 
223(f)  of  the  National  Housing  Act. 

(8)  Economic  development  The 
application  may  contain  a  plan  for 
economic  development  activities  under 
the  program.  The  application  shall 
demonstrate  that  there  is  a  direct 
relationship  between  any  proposed 
economic  development  activities  imder 
sections  405(13)  (i)  and  (ii)  cmd  the 
proposed  homeownership  program,  and 
describe  how  these  activities  will 
promote  the  self-sufficiency  of 
homebuyers,  residents,  and 
homeowners. 

(9)  Match  requirements.  The 
application  shall  describe,  and  include 
commitments  for,  the  resources  that  are 
expected  to  be  contributed  towards  the 
match  required  under  section  410,  and  of 
any  other  resources  that  are  e}q>ected  to 
be  made  available  in  support  of  the 
homeownership  program.  Acceptable 


evidence  that  the  contribution  will  be 
provided  shall  be  included.  For  example, 
if  20  years  of  tax  abatement  will  be 
counted  towards  the  match,  the  chief 
executive  officer  or  appropriate 
legislative  body  of  the  government 
should  submit  a  copy  of  the  law  or  other 
official  action  documenting  this 
commitment.  The  apphcant  should 
submit  a  document  evidencing  a  binding 
commitment  by  the  donor  to  donate  the 
cash  or  other  properfy,  subject  only  to 
approval  of  the  implementation  grant 
and  any  other  necessary  conditions 
approved  by  HUD. 

(10)  Disclosure  under  Reform  Act 
Section  l(]C(b)  of  the  HUD  Reform  Act. 
Public  law  101-235  (December  15. 1989) 
requires  disclosure  of  other  information 
concerning  other  government  assistance 
to  be  made  available  with  respect  to  the 
program  and  parties  with  a  pecuniary 
interest  in  the  homeownership  program, 
and  submission  of  a  report  on  expected 
sources  and  uses  of  funds  to  be  made 
available  for  the  program.  Each 
application  shall  include  the  information 
to  be  required  by  24  CFR  part  12,  the 
regulation  that  will  implement  section 
102  of  the  Reform  Act.  HUD  expects  the 
requirements  of  part  12  to  go  into  effect 
before  the  deadline  that  will  be 
established  for  the  submission  of 
applications. 

(11)  Financing,  (i)  The  application 
shall  identify  and  describe  the  financing 
proposed  for  any  (A)  rehabilitation  and 
(B)  acquisition  [1]  of  the  properfy,  where 
applicable,  by  the  applicant  or  other 
entity,  incluc^  an  RC,  for  transfer  to 
eligible  families,  and  [2)  by  eligible 
families  of  ownership  interests  in  units 
in  the  eligible  property. 

(ii)  Financing  may  include  use  of  the 
implementation  grant  to  permit  transfer 
of  an  ownership  interest  in  a  unit  to  an 
eligible  family  for  less  than  fair  market 
value  or  with  assisted  financing:  sale  for 
cash;  or  other  sources  of  financing 
(subject  to  requirements  that  apply  to 
such  other  sources),  including 
conventional  mortgage  loans,  mortgage 
loans  insured  under  title  D  of  the 
National  Housing  Act,  and  mortgage 
loans  under  other  available  programs, 
such  as  VA.  FmHA.  and  RTC  seller- 
assisted  financing. 

(iii)  Financing  may  not  involve  use  of 
the  low  income  housing  tax  credit. 
Financing  may  not  include  assumption 
of  a  mortgage  where  low-income  use 
restrictions  would  continue  to  apply. 

(iv)  If  the  applicant  proposes  that 
properfy  traitsferred  under  this  notice  be 
pledged  as  collateral  for  debt  or 
otherwise  encumbered,  the  appUcation 
shall  contain  sufficient  information  for 
HUD  to  determine  that — 


(A)  The  encumbrance  will  not 
threaten  the  long-term  availabilify  of  the 
property  for  occupancy  by  low-income 
families,  where  the  program  provides  for 
such  long-term  availabilify. 

(B)  Neither  the  Federal  government 
nor  tiie  PHA/IHA  will  be  exposed  to 
undue  risks  related  to  action  that  may 
have  to  be  taken  pursuant  to  paragraph 
(b)(ll)(vi)  (opportimify  to  cure). 

(C)  Any  debt  obligation  can  be 
serviced  from  project  income,  including 
operating  assistance. 

(D)  The  proceeds  of  the  encumbrance 
will  be  used  only  to  meet  the  housing 
quality  standards  (see  paragraph  (b)(7)) 
or  to  make  such  additional  capital 
improvements  as  HUD  determines  to  be 
consistent  with  the  purposes  of  the 
HOPE  program. 

(v)  Recipients  and  homeowners 
continue  to  be  subject  to  paragraphs 
(b)(ll)(iv)  (A)  through  (D)  during  the 
term  of  the  grant  agreement. 

(vi)  The  proposed  financing  shall 
require  that  any  lender  that  provides 
financing  in  connection  with  the 
program  shall  give  the  PHA/IHA,  RMC, 
individual  owner,  or  other  appropriate 
entify  a  reasonable  opportunify  to  cure  a 
financial  default  before  foreclosing  on 
the  property,  or  taking  other  action  as  a 
resdt  of  the  default  (and  the  financing 
and  conveyance  documents  shall 
include  such  restrictions). 

(12)  Affordability—{\)  Initial 
affordability.  (A)  The  application  shall 
demonstrate  that  the  monthly 
expenditure  for  principal  interest,  taxes, 
and  insurance  by  an  eligible  family  that 
is  necessary  to  complete  the  sale  for  the 
initial  acquisition  of  a  unit  does  not 
exceed  30  percent  of  the  adjusted 
income  of  the  family,  determined  in 
accordance  with  24  CFR  part .613.  As 
required  by  the  statute,  closing  costs  are 
included  in  this  cap  to  the  extent  they 
are  included  in  the  costs  of  principal 
and  interest,  or  are  otherwise  required 
to  be  paid  by  the  homeowner  over  time 
after  acquisition.  It  does  not  make  sense 
to  count  closing  costs  paid  as  a  lump 
sum  at  closing  for  purposes  of 
computing  a  monthly  maximum  family 
expenditure.  In  setting  the  sales  price  for 
acquisition,  the  applicant  shall  take  into 
account  the  need  to  comply  with  this 
affordabilify  standard. 

(B)  The  items  subject  to  the  30  percent 
limitation  in  paragraph  (b)(12)(i),  plus 
estimated  utilify  costs  and  other 
monthly  housing  costs  (such  as 
condominium  and  cooperative  monthly 
fees)  shall  not  exceed  35  percent  of  die 

adjusted  income  of  the  family,       

determined  in  accordance  with  24  CFR 
part  813.  The  applicant  may  request 
HUD  to  approve  a  hi^er  percentage 
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cap,  where  the  application  demonstrates 
that  a  higher  cap  than  35  percent  is 
necessary  to  make  the  project  feasible 
and  that  the  families  will  be  able  to 
afford  the  higher  monthly  cost 

(C)  In  the  case  of  cooperative  or 
condominium  ownership,  if  the  monthly 
charge  to  the  homeowner  includes 
amounts  for  principal,  interest,  taxes, 
insurance,  or  utilities,  the  portion  of  the 
charge  covering  these  amounts  shall  be 
considered  for  purposes  of  making  the 
affordability  determinations  under  this 
paragraph  (b)(12). 

(ii)  Continued  affordability.  The 
application  shall  contain  a  feasible  plan 
for  ensuring  continued  affordability  by 
residents,  homebuyers,  and  homeowners 
in  the  eligible  property.  The  plan  shall 
be  based  on  a  "proforma"  prepared  in 
accordance  with  paragraph  (b)(12}(iii]. 
The  plan  shall  avoid  using  financing, 
such  as  a  mortgage  that  is  not  fully 
amortizing  (sudi  as  a  "balloon" 
mortgage)  or  that  involves  negative 
amortization,  that  would  impair  the 
continued  affordability  of  the  property 
for  eligible  families. 

(iii)  Proforma.  The  plan  shall  include  a 
"proforma"  that  sets  forth  estimated 
project  costs  and  income  over  a  20-year 
period  from  the  date  the  applicant  or 
other  entity  acquires  the  property  for 
transfer  to  eligible  families  (or  from  the 
effective  date  of  the  implementation 
grant  agreement  where  the  applicant  or 
other  entity  already  owns  the  property). 
The  proforma  shall  be  prepared  in 
accordance  with  the  following 
requirements  and  guidelines: 

(A)  The  proforma  shall  demonstrate 
that  the  requirements  of  paragraph 
(b}(12)(i)  are  met  and  that  for  the  20- 
year  period,  on  an  aggregate  basis, 
eligible  families  shall  not  be  required  to 
pay  more  than  the  amounts  provided  in 
paragraph  (b)(12)(i)  (A)  and  (B). 

(B)  The  proforma  shall  include  an 
estimate  of  the  income  expected,  by 
each  unit  size,  for  the  20-year  period, 
including  any  homeownership 
payments,  carrying  charges,  homeowner 
association  payments,  and  HOPE  grant 
funds  for  operating  assistance  (including 
funding  of  reserves)  and  for  replacement 
reserves. 

(C)  The  aggregate  income  estimated 
for  the  property  shall  equal  or  exceed 
the  aggregate  costs  of  operating  and 
maintaining  the  property,  including  any 
debt  service.  proi>erty  management 
costs,  insurance  costs,  taxes,  funding  of 
operating  or  replacement  reserves,  and 
any  other  anticipated  costs. 

(D)  Reasonable  assumptions  shall  be 
used  as  to  all  material  factors  having  an 
impact  on  the  estimates  contained  in  the 
proforma.  including  projected  vacancy 
rates,  collection  rates,  income  of 


homebuyers.  homeowners,  and  other 
residents:  changes  in  such  incomes; 
changes  in  utilities  costs:  and  income 
earned  on  operating  and  replacement 
reserves.  The  applicant  shall  justify  all 
assumptions  used  to  prepare  the 
proforma.  The  applicant  shall  estimate 
increases  in  income  and  operating  costs 
in  accordance  with  guidelines  provided 
by  HUD  in  the  NOFA. 

(E)  The  proposed  use  of  an  operating 
reserve  funded  from  the  HOPE  grant 
shall  comply  with  the  requirements  of 
section  405(b)(9). 

(F)  The  proforma  shall  demonstrate 
that  the  aggregate  income  for  the 
property  (including  amounts  provided 
by  HUD  for  operating  assistance  or 
replacement  reserves)  exceeds 
aggregate  expenses  and  demonstrates  a 
positive  trend  in  the  difference  between 
income  and  expenses  during  the  20-year 
period. 

(iv)  Replacement  reserves.  The 
application  shall  demonstrate  that  the 
amount  proposed  for  replacement 
reserves  is  adequate,  taking  into  account 
(A)  the  estimates  covered  by  the 
proforma.  (B)  the  size  of  the  grant  and 
the  amount  of  matching  contributions. 

(C)  the  condition  and  age  of  the  property 
and  each  of  its  major  systems  and 
components  (including  at  least  the 
heating,  plumbing  and  electrical  systems 
and  the  roof,  foundation,  windows, 
exterior  walls,  and  common  areas),  and 

(D)  other  possible  replacement  needs. 
The  amount  of  the  reserve  shall  be 
$1,000  per  unit  or  such  higher  amount 
proposed  by  the  applicant  and  approved 
by  HUD. 

(13)  Sales  price  to  applicant  or  other 
entity.  The  application  shall  specify  the 
proposed  sales  price,  the  basis  for  the 
price  determination,  and  terms  of  the 
proposed  sale  to  the  entity,  if  any,  that 
will  purchase  the  property  for  resale  to 
eligible  families. 

(14)  Sales  prices  and  terms  of  sale  to 
eligible  families:  form  of  ownership,  (i) 
The  apphcation  shall  include  an 
estimate  of  the  sales  prices  and  terms  of 
sale  to  eligible  families.  The  application 
shall  also  specify  the  type  or  types  of 
homeownership  to  be  used,  including 
cooperative  ownership  (including 
limited  equity  cooperative  ownership), 
fee  simple  ownership  (including 
condominium  ownership),  or  another 
form  of  ownership  proposed  and 
justifled  by  the  applicant  and  approved 
by  HUD.  The  application  shall  contain  a 
certification  that  the  proposed  type  of 
homeownership  is  consistent  with  any 
applicable  State  and  local,  or  tribal,  law. 
For  example,  if  the  applicant  is  a 
cooperative  that  proposes  to  own  the 
property,  it  must  have  the  legal  ability  to 
own  the  particular  property. 


(ii)  The  proposed  program  shall 
require  each  eligible  family  to  make  a 
down  payment  towards  the  cost  of 
acquisition  at  closing. 

(iii)  An  applicant  may  permit  a  family 
to  meet  its  down  payment  obligation 
through  "sweat  equity"  performed 
before  closing. 

(iv)  See  section  110(e)  for  provisions 
governing  the  use  of  single  family  FHA 
mortgage  insurance. 

(15)  Resale  restrictions,  if  any.  The 
application  shall  contain  any  proposed 
restrictions  on  the  resale  of  units  by 
initial  or  subsequent  homeowners  under 
the  homeownership  program  (see- 
section  720(a)(l)(ii)).  The  required 
restrictions  set  forth  in  section  720  need 
not  be  restated. 

(16)  Management  entity.  The 
application  shall  identify  and  describe 
the  entity  that  will  operate  and  manage 
the  property,  and  contain  a  copy  of  the 
proposed  confract. 

(17)  CHAS  certification.  The 
application  shall  contain  a  certification 
by  the  pubhc  official  who  submits  the 
CHAS  that— 

(i)  The  proposed  activities  are 
consistent  with  the  approved  CHAS  of 
the  State  or  unit  of  general  local 
government  within  which  the  eligible 
property  is  located:  or 

(ii)  For  an  application  submitted  on  or 
before  November  27, 1991  for  an  eligible 
property  that  is  not  within  the 
jurisdiction  of  a  State  or  unit  of  general 
local  government  that  has  an  approved 
CHAS.  the  application  is  consistent  with 
an  existing  State  or  local  housing  plan 
or  strategy,  as  HUD  determines  to  be 
appropriate,  which  may  include  a 
housing  assistance  plan  under  the 
Community  Development  Block  Grant 
program. 

This  paragraph  shall  not  apply  to  an 
application  submitted  by  an  IHA.-IHAs 
are  not  included  in  the  definition  of  a 
"jurisdiction,"  the  entity  charged  with 
submitting  a  CHAS.  HUD  has  concluded 
that  IHAs  need  not  submit  a  CHAS  and 
need  not  submit  a  certification  of 
consistency  with  a  housing  strategy. 

(18)  Equal  opportunity  certifications. 
(i)  The  application  shall  contain — 

(A)  A  certification  that  the  applicant 
will  comply  with  the  requirements  of  the 
Fair  Housing  Act  title  VI  of  the  Civil 
Rights  Act  of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973;  and  the  Age 
Discrimination  Act  of  1975,  and  will 
affirmatively  further  fair  housing;  or 

(B)  In  the  case  of  an  application  from 
an  Indian  tribe  or  IHA,  under  the 
circumstances  described  in  section 
505(a)(2)  of  this  notice,  a  certification 
that  the  applicant  will  comply  with  the 
Indian  Civil  Rights  Act  (25  U.S.C.  1301  et 
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seq.],  section  504  of  the  Rehabilitation 
Act  of  1973,  and  the  Age  Discrimination 
Act  of  1975. 

(ii)  The  application  shall  contain  a 
statement  from  the  applicant  (A) 
whether  or  not  a  desegregation  order, 
agreement,  or  plan  that  applies  to  the 
applicant  is  in  effect  or  known  to  the 
applicant  to  be  under  consideration:  (B) 
that  the  applicant  is  not  in  violation  of 
any  existing  desegregation  order, 
compliance  agreement,  or  voluntary 
agreement  or  a  statement  describing  the 
circumstances  of  the  violation;  and  (C) 
describing  any  potential  impact  the 
proposed  homeownership  program  may 
have  on  implementing  any  existing  or 
pending  order,  agreement,  or  plan. 

(19)  Resident  interest.  Where  the 
applicant  (or  one  of  the  applicants]  is 
not  an  RMC  or  RC,  the  application  shall 
contain  a  certification  from  the  resident 
organization,  if  any,  that  it  is  interested 
in  a  homeownership  program  and  that 
the  applicant  is  submitting  the 
application  on  behalf  of  the  resident 
organization.  In  all  cases,  the 
application  shall  also  contain  a  survey 
conducted  by  the  applicant  of  resident 
interest  in  homeownership  and 
marketability  of  the  units,  which  shall 
be  conducted  in  accordance  with 
procedures  set  forth  in  the  application 
packet 

(20)  Plan  for  use  of  certain  program 
income:  The  application  shall  contain  a 
plan  for  use  of  proceeds  from  sales  to 
eligible  families  and  amounts  families 
may  not  retain  upon  resale.  The  picm 
shall  provide  for  imcommitted  program 
income  to  be  spent  before  additional 
grant  amounts  are  drawn  down  by  the 
recipient 

(21)  NondisplacemenU  participation 
by  residents.  The  application  shall 
contain  a  certification  by  the  applicant 
that  no  person  has  been  or  will  be 
displaced  from  his  or  her  dwelling  as  a 
direct  result  of  a  homeownership 
program  under  this  notice.  This  does  not 
preclude  termination  of  tenancy  for 
violation  of  the  terms  of  occupancy  of  a 
unit.  Each  resident  of  an  eligible 
property  shall  be  given  an  opportunity 
to  become  a  homeowner  under  this 
program  if  the  resident  qualifies  as  an 
eligible  family  and  meets  other  program 
requirements. 

(c)  Screening  by  HUD.  (1)  HUD  shall 
screen  each  application  submitted  on  or 
before  the  deadline  for  submission  set 
forth  in  the  NOFA  to  determine  whether 
it  is  complete,  is  internally  consistent, 
contains  correct  computations,  and  is 
feasible.  Where  HUD  determines  an 
application  is  deficient  in  one  or  more  of 
these  areas,  it  shall  notify  the  applicant 
in  writing  and  give  it  an  opportunity  to 
correct  the  deficiencies  in  its 


application.  However,  the  applicant  may 
not  substantially  revise  the  application, 
such  as  by  substituting  another  eligible 
property,  because  that  would  not  be  fair 
to  other  applicants.  The  notification 
shall  inform  each  applicant  that  it  may 
request  information  and  guidance  from 
HUD  about  program  requirements  and 
preparation  of  the  application.  The 
notification  shall  also  require  applicants 
to  submit  additional  or  correct  material 
no  later  than  close  of  business  of  the 
appropriate  HUD  office  on  the  14th 
calendar  day  after  the  date  of  the 
notification  to  the  applicant  giving  it  an 
opportunity  to  modify  its  application. 
HUD  shall  not  extend  this  deadline  for 
actual  receipt  of  the  material  for  any 
reason. 

(2)  The  purpose  of  this  procedure  is  to 
increase  the  number  of  approvable 
applications  so  eligible  families  will 
have  the  best  opportunities  to  become 
homeowners  at  the  earliest  possible 
time,  while  giving  each  applicant  an 
equal  opportunity  to  receive  HUD 
assistance  and  correct  deficiencies. 

Section  420.  Threshold  review. 

• 

HUD  shall  review  each  application 
that  qualifies  for  additional 
consideration  under  the  screening 
procedures  in  section  415(c).  HUD  shall 
not  consider  further  any  application  that 
fails  to  meet  one  or  more  of  the 
following  additional  threshold  criteria — 

(a)  The  application  shall  demonstrate 
that  the  affordability  standards  in 
section  415(b)(12)(i)  can  be  met  and  the 
plan  for  continued  affordability  in 
S  415(b)(12}(ii)  is  feasible.  HUD  shall 
take  into  account  the  proposed  cost  of 
operating  the  property  after  eligible 
families  become  homeowners:  die 
adequacy  of  counseling  and  training  of 
homebuyers,  residents,  and 
homeowners:  and  the  extent  to  which 
the  proposed  self-sufficiency  activities 
assure  continued  affordabUity  by 
homeowners. 

(b)(1)  The  proposed  program  may  not 
result  in  appreciably  reducing  in  the 
locality  the  number  of  affordable  rental 
housing  imits  of  the  type  to  be  assisted 
that  would  be  available  to  residents 
currently  residing  in  the  property  or  to 
families  who  would  be  eligible  to  reside 
in  the  property. 

(2)  HUD  shall  determine  whether  the 
application  complies  with  this  criterion, 
based  on  a  determination  that  no  more 
than  5  percent  of  the  affordable  rental 
housing  units  in  the  locality  would  be 
converted  to  homeownership.  If  the 
proposed  eligible  property  is  in  a  market 
area  that  contains  such  a  small  number 
of  affordable  rental  housuig  units  that 
the  appUcant  believes  the  number  of 
units  in  the  eligible  properfy  may  exceed 


the  5  percent  threshold,  the  applicant 
shall  submit  whatever  documentation  it 
believes  appropriate  to  assist  HUD  in 
making  this  determination. 

(c)  The  applicant's  certification  of 
compliance  with  equal  opportunity  and 
related  requirements  and  the  statement 
concerning  desegregation  orders, 
compliance  agreements,  and  voluntary 
agreements  are  consistent  with  facts 
known  to  HUD,  and  the  performance  of 
the  applicant  is  satisfactory  or  any 
problems  are  being  satisfactorily 
resolved. 

(d)  The  application  shall  be  submitted 
by  an  eligible  applicant  for  eligible 
property. 

(e)  The  proposed  program  provides 
that  at  least  66  percent  of  units  will  be 
acquired  by  eligible  families  (or  such 
higher  percentage  as  may  be  required 
under  State,  local,  or  tribal  law 
governing  cooperative  associations  or 
other  form  of  homeownership  used 
imder  the  program). 

(f)  Where  the  vacancy  rate  for  the 
eligible  property  is  less  than  50  percent 
at  least  50  percent  of  the  residents  are 
interested  in  becoming  homeowners. 

(g)  The  proposed  costs  of  eligible 
activities  are  within  applicable  cost 
limitations. 

(h)  An  assessment  of  the  proposed 
eligible  property,  based  on  the  criterion 
for  rating  the  suitabilify  of  property, 
indicates  that  the  property  is  suitable. 

Section  425.  Rating,  ranking,  and 
selection  of  applications. 

(a)  Rating.  HUD  shall  review  each 
application  that  it  determines  to  meet 
the  threshold  requirements  and  assign  it 
points  in  accordance  with  the  following 
selection  criteria — 

(1)  Capability.  The  qualifications  or 
potential  capabilities  of  the  applicant  for 
developing  a  successful  and  affordable 
homeownership  program.  HUD  shall 
assign  points  based  on  the  past 
experience  of  the  applicant  in  the 
following  categories — 

(i)  Developing  or  managing 
multifamily  housing,  or  both — 5  points. 

(ii)  Providing  multifamily 
homeownership  programs  (for  example, 
conversion  of  rental  property  to 
cooperative  or  condominium  low- 
income  homeownership,  or  developing 
financing  programs  for  low-income 
homeownership) — 5  points. 

(iii)  Organizing,  developing,  and 
training  effective  low-income 
neighboriiod  or  low-income  resident 
groups,  or  both — 5  points. 

Maximiun  points  for  this  criterion  (1): 
15  points. 

(2)  Quality  of  the  program.  In 
assigning  points  for  this  criterion,  HUD 
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»hah  considar  tvidaace  Id  (ka 
application  damoMtratiag — 

(t)  The  overall  ■mindna»8  and 
comprehensivenaas  of  tha 
homaownenlup  program — 5  pointa. 

(ii)  The  extent  to  which  propoaad 
aconomic  development  activities  will 
result  in  continued  alTordability  of  the 
property  after  assistance  for  operating 
expenses  is  no  longer  available — 5 
points. 

If  economic  development  activities 
are  not  being  proposed,  no  points  shall 
be  assigned  under  subcriteria  (i>1  and 
the  maximum  points  assigned  under 
subcriterion  (i)  shall  be  10. 

Maxinwm  points  for  this  criterion  (2): 
10  points. 

(3)  Locoi  support  The  extent  of 
cooperation  or  support,  or  both,  from  the 
unit  of  general  local  government, 
netgnbornood  organizations,  and 
providers  of  serrices  and  resonrces 
appropriate  to  assist  eKgiMe  families  to 
achieve  economic  independence.  In 
assigning  points  for  tJ«s  criterion.  HUD 
shall  consider — 

(i)  Evidence  of  support  for  the 
homeowneraiiip  program — 5  points;  and 

(ii)  Evidenoe  from  entities  other  than 
the  applicant  that  hinds,  services,  or 
other  resovrces  will  be  made  available 
in  support  of  the  homeownership 
pragram — 5  points. 

Ine  highest  number  of  peteta  shall  be 
assipicd  baaed  oa  the  quality,  expected 
duntioB.  aod  siat  of  sappart  to  tjkc 
homeownership  program. 

Maximimi  points  ror  this  criterion  (3): 
10  points. 

(4)  Beaident  aad  botaebuyer  iateresL 
Tha  axtcat  of  reaident  and  hoBebuyer 
interest  in  the  davakipawBt  of  a 
hnniHiwiiwiillip  proyan  far  die  eligible 
property.  HUD  shall  assign  pointo  baaed 

.  on  the  percentage  of  current  and 
potential  residents  iaterasted  in 
participatMig  in  the  propoaud 
horaeowaesaki{>  |»iy^.  baaed  on  a 
survey  coodncted  by  tha  apptteant  apd 
submitted  to  HUD  aa  part  of  dia 
application.  Only  occupied  anits  in  the 
property  shall  be  uaed  to  cakidate  the 
percentage  ai  residents  tatareatad. 

(i)(A]  75  percent  or  mora  of  the 
reaioents  BitBnated:  S  points;  or 

(B)  50-74.00  percent  of  the  residents 
interested:  3  points; 
and 

(ii)(A]  75  percent  or  more  of  the  units 
occupied  by  nonpurdusers  are  occupied 
by  residenU  wiihog  to  oMve  and  the 
application  deoianstrates  that  all  the 
units  in  the  property  ace  aurkatable:  5 
points: 

(B)  50-7^99  percent  of  the  units 
occupied  by  nonpurchasers  are  occupied 
by  residents  tviiiiog  to  nove  and  tha 
application  demonstrates  that  all  the 


units  in  the  property  are  marketable:  3 
points;  or 

[Q  Less  than  50  percent  of  the  units 
occupied  by  nonpurchasers  are  occupied 
by  rasidenta  willing  to  Move:  0  points. 

If  the  vacancy  rate  for  the  property  is 
50  percent  or  more,  the  points  for 
categories  (ii)(A)  and  (B)  shall  be 
doubled  and  no  points  shall  be  assigned 
for  categories  (iKA)  and  (B). 

Maximum  points  for  this  criterion  (4): 
10  points. 

(5)  Suitability  of  the  property.  The 
suitability  of  the  eligible  property  for 
homeownership  shall  be  detemioed 
based  on — 

(i]  Proximity  or  accessibility  of  the 
property  to  places  of  employment, 
shopping,  schools,  medical  facilities, 
transportation,  places  of  worship, 
recreational  facilities,  and  other 
necessary  services  for  the  families  under 
the  prograni — 4  points; 

(ii)  Whether  the  surrounding 
neighborhood  is  free  from  conditions 
which  are  seriou&ly  detrimental  to 
family  life;  substandard  dwellings  or 
other  undesirable  elements  must  not 
predominate,  unless  the  undesirable 
conditions  affecting  the  property  are 
being  actively  mitigated— 12  points;  and 

(iii)  Whether  the  structure  type  and 
bedroom  configuration  is  (or  will  be 
after  any  proposed  rehabilitation) 
appropriate  for  the  propoaed 
hooaeownership  prapaa — 4  points. 

Tha  purpose  oi  this  criterion  is  to 
assure  that  property  in  neighborhoods 
completely  unsuitable  far 
homeownership  are  not  selected.  The 
review  will  be  nude  ia  the  context  of 
where  tha  eli^bla  properties  are 
typically  located. 

Maxiteua  points  far  Una  criterion  (5): 
20  points. 

(6)  MBE/WBEgooU.  (i)  The  extent  to 
wbicfa  tha  applicant  demonstrates  a  firm 
commitment  to  promoting  the  use  of 
minority  buainess  enterprises  and 
women-owned  businesses.  For  example, 
the  applicant  has  aaed  such  businesses 
in  the  past,  has  set  forth  specific 
affirmative  steps  it  will  teke  to  ensure 
that  such  busiaasaes  have  an  equal 
oppartuaity  to  obtein  and  compete  for 
contracts,  or  both.  These  steps  may 
indude  the  steps  oatiiaed  at  24  CFlt 
85.36(e)  and  {  570.506(g)(8),  bat  may  not 
include  awarding  contracta  solely  or  in 
part  on  die  basis  of  race  or  gendter.  See 
section  505(d)  for  tha  legal  basis  for  this 
criterion. 

(ii)  In  tha  case  of  applicatioaa 
submitted  by  Indiaa  tribes  or  IHAa,  aa 
described  in  aectien  505(aH2).  dw 
reqairementa  of  the  Indian  Self- 
Detennination  and  Education 
Assistance  Act.  25  U.S.C  45ee(b),  apply. 
Accordingly,  for  such  apphcants.  pointe 


for  this  factor  shall  be  assigned  based 
oa  the  extent  to  which  tha  applicant 
demonstrates  a  firm  commitment  to 
promoting  the  use  of  amtarity  basincss 
enterprises  and  women-owned 
businesses,  to  the  maxianaB  extent 
consistent  with,  but  not  in  derogation  of, 
the  Indian  Self-Determiaatioa  and 
Education  Assistance  Act. 

Maximum  points  for  this  criterion  (6) 
(i)  or  (ii),  aa  applicable:  5  points. 

(7)  Feasibility  and  efficiency — (i) 
FeasibilHy.  The  extent  of  readiness  of 
the  applicant  to  proceed  with 
rehabilitation  and  the  homeownership 
program,  based  on  the  level  of 
completeness  of  the  architectnral 
exhibits  and  the  cost  estimates  of  the 
proposed  rehabilitation.  Applicants 
submitting  fmal  working  drawings  and 
specifications  that  are  sufficient  to 
permit  the  applicant  to  obtain  bids  for 
the  work  will  receive  maximum  points. 

Maximum  points  for  this  subcriterion: 
10  points. 

(ii)  Efficiency.  The  e^iency  of  the 
apphcant's  use  of  HOPE  grant  funds, 
based  on  such  factors  aa — 

(A)  The  amount  of  the  HOPE  grant  per 
unit,  adjusted  for  high-cost  areas; 

(B)  The  availability  of  contributions 
towards  the  match  (more  points  will  be 
assigned  for  contributions  proposed  in 
cash  and  for  relatively  firmer 
ooBunitments  of  cash  and  other 
contributions): 

(C)  The  availability  of  contrtiiations 
beytmd  those  reqnirad  by  the  match 
(more  points  will  be  aasi^wd  far 
contribations  proposed  in  cash  and  for 
relatively  firmer  commitmenta  of  cash 
and  other  contributions); 

(D)  The  per  unit  ratio  of  soft  cost 
related  to  die  rehafaSitation  to  hard 
costs  related  to  the  rehabilitation  (more 
points  will  be  assigned  for  lower  soft 
costs); 

(E)  Where  the  vacancy  rate  for  the 
property  is  less  than  50  percent,  the  ratio 
of  the  current  annual  resident 
contributions  towards  rent  to  the  current 
annual  operating  expenses  (excluding 
debt  service)  of  the  property  (more 
points  will  be  assigned  where  resident 
contributions  cover  a  greater  amount  of 
operating  expenses);  and 

(F)  The  amount  of  the  HOPE  grant  per 
unit  for  non-acquisition  and  non- 
rehabilitation  costs,  adjusted  for  high- 
cost  areas. 

Maximum  points  for  this  subcriterion 
(ii):  20  points. 

Maximum  points  for  this  criterion  (7): 
30  points. 

Totel  points — 100  points. 

[b)  EttYinminentaJ  review.  (1)  HUD 
shall  conduct  an  enviroomental  review 


of  the  implementation  grant 
applications. 

(2)  In  conducting  the  environmental 
review.  HUD  shall  assess  the 
environmental  effects  of  each 
implementation  grant  application  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321)  and  HUD's 
implementing  regulations  at  24  CFR  part 
50.  Any  application  that  requires  an 
environmental  impact  statement 
(generally,  those  that  HUD  determines 
would  have  a  significant  impact  on  the 
human  environment,  in  accordance  with 
the  environmental  assessment 
procedures  at  24  CFR  part  50,  subpart  E) 
shall  not  be  eligible  for  funding. 

(3)  As  a  result  of  the  environmental 
review.  HUD  may  find  that  it  caimot 
approve  an  appUcation  unless  adequate 
measures  to  mitigate  environmental 
impacts  are  taken.  (See,  for  example,  24  ' 
CFR  part  51.)  Accordingly.  HUD  may 

*  adjust  the  rating  scores  of  such 
applications,  based  on  the  anticipated 
time  delays  in  adopting  appropriate 
impact  mitigation.  For  example,  the 
feasibility  of  the  program  or  the 
availability  of  an  eUgible  property  may 
be  harmed  by  any  significant  delay. 

(4)  The  environmental  review  often 
will  reveal  information  not  contained  in 
the  application  that  may  have  relevance 
to  the  selection  process.  HUD  shall 
make  further  adjustments  to  the  ratings, 
where  appropriate,  based  on  the 
information  revealed  during  the 
environmental  review. 

(c)  Ranking  and  selection  to  assure 
national  geographic  diversity.  (1)  After 
assigning  points  to  each  application 
under  paragraph  (a).  HUD  shall  rank  the 
planning  grant  appUcations  rated  under 
section  315  and  the  implementation 
grant  applications  rated  under 
paragraph  (a)  in  one  combined  list  HUD 
shall  examine  the  ranking  and,  where  it 
determines  that  applications  falling 
below  a  certain  point  total  are  not 
suitable  or  not  feasible  for 
homeownership  under  the  program,  it 
may  establish  a  minimum  number  of 
points  for  an  application  to  be  selected. 
HUD  shall  then  identify  for  selection  the 
highest  ranking  application  of  each  type 
(planning  grant  and  implementation 
grant)  from  each  of  the  four  Census 
regions.  HUD  shall  then  select  the 
highest  ranking  remaining  applications, 
without  regard  to  their  location  or  their 
type. 

(2)  If  two  or  more  applications  have 
the  same  number  of  points„the 
application  with  the  most  points  for 
feasibility  and  efficiency  (in  the  case  of 
implementation  grants)  or  capability  (in 
the  case  of  planning  grants)  shall  be 
selected.  If  there  is  still  a  tie,  the 


application  with  the  most  points  for 
suitability  of  property  shall  be  selected. 
(3)  When  the  amount  remaining  after 
funding  as  many  of  the  highest  ranking 
applications  as  possible  is  insufficient 
for  the  next  highest  ranking  application. 
HUD  may  determine  whether  funding  a 
lower  grant  amount  is  feasible. 
Alternatively,  HUD  may  skip  to  the  next 
highest  ranking  application  or 
applications  that  can  be  funded  with  the 
remaining  amount 

(d)  Reduction  in  requested  grant 
amounts.  HUD  shall  approve  a  planning 
grant  or  an  implementation  grant 
application  for  an  amount  lower  than 
the  amount  requested  where  it 
determines  the  amount  requested  for 
one  or  more  eligible  activities  is 
unreasonable  or  unnecessary  or  does 
not  otherwise  meet  applicable  cost 
limitations  established  for  the  program. 
In  addition<  before  HUD  may  notify  an 
appUcant  of  selection  for  an 
implementation  grant  it  shall  certify 
that  the  amount  of  the  grant  being 
approved  is  not  more  than  necessary  to 
provide  affordable  housing,  as  required 
by  section  102(d)  of  the  HUD  Reform 
Act  HUD  shall  make  the  certification  in 
accordance  with  24  CFR  part  12.  HUD 
expects  the  requirements  of  part  12  to  go 
into  effect  before  the  deadline  that  will 
be  estabUshed  for  the  submission  of 
HOPE  grant  applications. 

(e)  Notification  of  approval  or 
disapproval— {!)  Notification  of 
applicants.  After  completion  of  the 
ranking  and  selection  of  applications, 
but  no  later  than  six  months  after  the 
date  of  submission  of  the  application, 
HUD  shall  notify  the  selected  applicants 
and  the  applicants  that  have  not  been 
selected,  in  writing.  The  amount  of  the 
required  match  may  be  adjusted  when 
HUD  approves  an  application,  to  reflect 
the  approved  grant  amount  HUD's 
notification  to  the  applicant  of  the 
amount  of  the  grant  award,  based  on  the 
approved  application,  shall  constitute  a 
grant  obligation  by  HUD,  subject  to 
acceptance  by  the  applicant  by  the 
deadline  specified  in  the  notification. 

(2)  Conditional  approval  of  section  8 
applications.  HUD  may  approve  the 
HOPE  hnplementetion  grant  application 
with  a  statement  that  the  application  for 
the  section  8  certificate  or  housing 
voucher  assistance  (or  both)  is 
conditionally  approved,  subject  to  die 
availability  of  appropriations  in 
subsequent  fiscal  years.  This  will  permit 
HUD  to  use  section  8  authority  for  other 
purposes  until  it  is  needed  for  the  HOPE 
2  program  for  nonpurchasing  residents. 

(f)  Insufficient  approvable 
applications.  If  funds  remain  after  HUD 
approves  all  approvable  applications,  as 
provided  in  this  notice,  HUD  may  invite 


additional  applications  for  planning  or 
implementation  grants,  or  both,  or  invite 
applicants  who  submitted  applications 
that  could  not  be  funded  to  submit 
amended  applications  within  a  deadline 
specified  in  the  invitation,  subject  to  the 
limitations  specified  in  section  415(c). 

V.  Other  Requirements 

Section  501.  Flood  insurance  and 
Coastal  Barriers  Resources  Act 

(a)  Flood  insurance.  Pursuant  to  the 
Flood  Disaster  Protection  Act  of  1973  (42 
U.S.C.  4001-4128)  HUD  will  not  approve 
applications  for  implementation  grants 
providing  financial  assistance  for 
acquisition  or  rehabilitation  of 
properties  located  in  an  area  identified 
by  the  Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  flood 
hazards,  unless — 

(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  program  (see 
44  CFR  parts  59  through  79).  or  less  than 
one  year  has  passed  since  FEMA 
notification  regarding  such  hazards;  and 

(2)  Flood  insurance  is  obtained  as  a 
condition  of  approval  of  the  application. 

(b)  Coastal  Barriers  Resources  Act 
Pursuant  to  the  Coastal  Barriers  • 
Resources  Act  (16  U.S.C.  3601).  HUD 
will  not  approve  applications  for 
planning  or  implementation  grants  for 
properties  in  the  Coastal  Barriers 
Resources  System. 

Section  505.  Nondiscrimination  and 
Equal  Opportunity. 

(a)  Fair  housing  requirements.  (1)  The 
requirements  of  &e  Fair  Housing  Act  (42 
U.S.C.  3601-19)  and  implementing 
regulations  at  24  CFR  part  100.  part  109. 
and  part  110;  Executive  Order  11063 
(Equal  Opportunity  in  Housing)  and 
implementing  regulations  at  24  CFR  part 
107;  and  title  VI  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
r^ulations  issued  at  24  CFR  part  1  shall 
apply. 

(2)  The  Indian  Civil  Rights  Act  (25 
U.S.C.  1301  et  seq.)  applies  to  tribes 
when  they  exercise  their  powers  of  self- 
government  Thus,  it  is  applicable  in  all 
cases  when  an  IHA  has  been 
established  by  exerdse  of  such  powers. 
In  the  case  of  an  IHA  established 
pursuant  to  Stete  law,  the  applicability 
of  the  Indian  Civil  Rights  Act  shall  be 
determined  on  a  case-by-case  basis. 
Developments  subject  to  the  Indian  Civil 
Rights  Act  shall  be  developed  and 
operated  in  compliance  with  its 
provisions  and  all  implementing  HUD 
requirements,  instead  of  tide  VI  and  the 
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Fak  Ilnmiin.  Act  and  tbeir  implefnenting 
MfMiaboiM. 

fjt»i  Diaaimiaatiom  of  the  basis  of  age 
or  handicap.  The  prohibitioiia  againat 
diaoknAaation  on  tha  baaia  of  aga  undar 
tha  Age  Diacriiirination  Act  of  1975  {42 
U.S.C  6101-07)  and  inpleRienting 
regulationa  at  24  CFR  part  146.  and  the 
prohibitions  against  discrimination 
against  bandk^pped  imBviduais  under 
section  504  of  this  Rehabflitation  Act  of 
1973  (29  U,S.C  794)  and  implementing 
regulations  at  24  CFR  part  8  shall  apply. 

(c)  Emphyment  opportamUes.  (1)  The 
requkeaMnts  of  saction  3  of  the  Housing 
and  Urban  Develovaest  Act  of  1968  (12 
U.S.C.  1701W)  (EmployBmit 
Opportwnitiea  for  Lower  Incoma  Persoaa 
in  Connettioo  with  Aaaisted  Projects) 
ahali  apply,  fai  addition,  Exacativa  Order 
11246  and  implementing  regulations  at 
41  CFR  part  80  shall  apply. 

(2]  In  tha  case  of  the  Indian  tribes  and 
IHAa.  aa  deachbad  in  aaction  508^X2). 
the  requiremanta  of  tha  Indian  Setf- 
Determination  and  Education 
Aaaistanca  Act  sImU  also  apply  (see  25 
U.&C  4S0B(b);  55  FR  24752-53  and  24755 
(June  18. 1980).  reriaing  24  CFR  906.166 
(a)  and  (b)  and  i  906J60);  compliance 
with  Execativa  Order  11246  and  41  CFR 
part  80  shall  be  to  the  maviniiim  extent 
consistent  with,  but  not  in  derogation  of, 
the  bidian  Setf-Detemunation  and 
Education  Aaaistanca  Act  (see  55  FR 
24754  and  24755  (June  16. 1990),  revising 
24  CFR  905.170(b]  and  §  905.380). 

(d)  Minority  and  Womea  'a  Business 
Enterprises.  The  requirements  of 
Executive  Orders  llOZSi,  12432,  and 
12138  shefl  apply.  Consistent  wiUi 
HUD's  responsibilities  onder  these 
Orders,  recipients  must  make  efrorts  to 
encourage  the  ase  of  minority  and 
women's  Imsiness  enterprises  in 
connection  with  funded  activities. 

(e)  Affirmative  fair  housing 
moAeting.  The  recipient  shall  adopt  a 
plan  for  ^forming  and  soliciting 
applications  from  people  who  are  least 
IScely  to  apply  for  the  program  without 
special  outreach,  consistent  with  the 
affirmative  fair  housing  marketing 
requirements.  See  28CFR  part  106.  This 
paragraph  shaH  not  apply  to  Indian 
tribes  and  IHAs,  as  described  in 
paragraph  (a)(2]. 

(f)  Authority  for  ooUectioo  of  racial, 
ethnic  and  gender  data.  HUD  requires 
submission  of  racial,  ethnic,  and  gender 
data  under  this  notice  pursuant  to 
section  562  of  tha  Hous^  and 
Community  Development  Act  of  1987, 
section  431  of  the  Cranatoo-Gonzales 
National  Afiordable  Housiag  Act.  and 
sectioa  808(e)(8)  of  the  Fair  Howaing  AcL 


Section  510.  ONffl  drcdars. 

The  policies,  gnidelines.  and 
requirements  of  OMB  Circular  Nos.  A— 
87  (Cost  Principles  Applicable  to  Grants. 
Contracts  and  Other  Agreements  with 
State  and  Local  Govenunents)  and  24 
CFR  Part  85  (Adndnistrattve 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State,  Local 
and  Federally  Recogrriied  Indian  Tribal 
Governments)  apply  to  the  award, 
acceptance,  and  use  of  assistance  under 
the  program  by  governmental  entities, 
and  to  the  remedies  for  non-compliance, 
except  where  inconsistent  with  the 
provisions  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act,  other 
Federal  statutes,  or  this  notice.  Qrcular 
Nos.  A-110  (Grants  and  Cooperative 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations)  and  A-122 
(Cost  Principles  Applicable  to  Grants, 
Contracts  and  Other  Agreements  with 
Nonprofit  Institutions)  apply  te  the 
acceptance  and  oae  of  assistance  by 
private  nonprofit  organizations,  except 
where  inconsistent  with  the  provisions 
of  the  Cranston-Gonzalez  National 
ASbrdable  Housing  Act.  other  Federal 
statutes,  or  this  notice.  Recipients  are 
alao  subject  to  the  audit  requirements  of 
OMB  Circular  A-128  implemented  at  24 
CFR  part  44,  and  OMB  Circular  A-133 
(Audits  of  Institutions  of  Higher 
Learning  and  Other  Nonprofit 
InstitutioBs). 

Section  515.  Dmg-Free  workplace. 

Applicants  shall  certify  that  they  will 
provide  a  drug-free  workplace,  in 
accordance  with  the  Drug-free 
Workplace  Act  of  1988  and  HUD'a 
implementing  regulations  at  24  CFR  part 
Z^MubpartF. 

Section  520.  Anti-Iobbying  certirication. 

(a)  Section  319  of  Public  Law  101-121 
prohibits  recipients  of  Federal  contracts, 
grants,  and  ktiana  bom  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government.  A  government- 
wide  common  rule  governing  the 
restrictiona  on  lobbying  waa  published 
as  an  interim  rule  on  February  26, 1990 
(55  FR  6736)  and  sappleraented  by  a 
Notice  publiahed  June  15. 1990  (55  FR 
24540).  For  HUD,  this  rule  is  found  at  24 
CFR  part  87.  TIm  rule  requires 
applicanta  for  and  recipients  of 
aasistanca  exceeding  $100,000  to  certify 
that  no  Federal  funda  have  been  or  wiU 
be  spent  on  lobbying  activities  in 
connection  with  the  aasietance.  The  rale 
also  oequires  diedosurea  froaa 
applicaiUs  and  recjpienia  if 
nonafqiropriated  funda  have  been  spent 


or  committed  for  lobbying  activities  if 
those  activities  would  be  prohibited  if 
paid  with  appropriated  funds.  The  law 
provides  substantial  monetary  penalties 
for  failure  to  file  the  required 
certification  or  disclosure. 

(b)  This  section  shaU  not  apply  to 
In^an  tribea  or  SiAs.  Indian  tribes, 
tribal  organisations,  or  any  other  Indian 
organization  with  respect  to 
expenditures  specifically  permitted  by 
other  Federal  law  are  not  covered  by  the 
definition  of  "person"  in  24  CFR  part  87. 

Section  525.  Debarred  or  suspended 
contractors. 

The  provisions  of  24  CFR  part  24 
apply  to  the  employment  engagement  of 
services,  awarding  of  contracts, 
subgrants,  or  funding  of  any  recipients, 
or  contractors  or  subcontractors,  during 
any  period  of  debarment,  suspension,  or 
placement  in  ineligibilTty  status. 

Section  530.  Conflict  of  interest 

(a)  In  addition  to  the  conflict  of 
interest  requirements  in  OMB  Circular 
A-110  and  24  CFR  part  85,  no  person 
who  is  an  employee,  agent  consultant 
officer,  or  elected  or  appointed  official 
of  the  recipient  and  who  exercises  or 
has  exercised  any  functions  or 
responsibilities  with  respect  to  assisted 
activities,  or  who  is  in  a  position  to 
participate  in  a  decision-making  process 
or  gain  inside  information  with  regard  to 
such  activities,  may  obtain  a  financial 
interest  or  benefit  from  the  activity,  or 
have  an  interest  in  any  contract, 
subcontract  or  agreement  with  respect 
thereto,  or  the  proceeds  thereunder, 
either  for  himself  or  herself  or  for  those 
with  whom  he  or  she  has  family  or 
business  ties,  during  his  or  her  tenure  or 
for  one  year  thereafter. 

(b)  HUD  may  grant  an  exception  to 
the  exclusion  in  paragraph  (a)  of  this 
section  cai  a  case-by-case  basis  when  it 
determines  that  sudi  an  exception  will 
serve  to  further  the  purposes  of  the 
HOPE  program  and  the  effective  and 
efficient  administration  of  the  local 
homeownership  program.  An  exception 
may  be  considered  only  after  the 
applicant  or  recipient  has  provided  a 
disclosure  of  the  nature  of  the  conflict 
accompanied  by  an  assurance  that  there 
has  been  public  disclosure  of  the 
conflict  and  a  description  of  how  the 
public  discloeure  was  made  and  an 
opinion  of  the  applicant's  or  recipient's 
attorney  that  the  interest  for  which  the 
exception  is  sought  would  not  violate 
State  or  local  laws.  In  determining 
whether  to  grant  a  requested  exception, 
HUD  shall  consider  the  comulative 
effect  of  the  following  factors,  where 
applicable: 
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(1)  Whether  the  exception  would 
provide  a  significant  cost  benefit  or  an 
essential  degree  of  expertise  to  the  local 
homeownenhip  program  that  would 
otherwise  not  be  available: 

(2)  Whether  an  opportunity  was 
provided  for  open  competitive  bidding 
or  negotiation; 

(3]  Whether  the  person  affected  is  a 
member  of  a  group  or  class  intended  to 
be  the  beneficiaries  of  the  activity  and 
the  exception  will  permit  such  person  to 
receive  generally  the  same  interests  or 
benefits  as  are  being  made  available  or 
provided  to  the  group  or  class; 

(4)  Whether  the  affected  person  has 
withdrawn  from  his  or  her  functions  or 
responsibilities,  or  the  decisionmaking 
process,  with  respect  to  the  specific 
activity  in  question; 

(5)  Whether  the  Interest  or  benefit 
was  present  before  the  affected  person 
was  in  a  position  as  described  in  this 
paragraph; 

(6)  Whether  undue  hardship  will 
result  either  to  the  applicant,  recipient, 
or  the  person  affected  when  weighed 
against  the  public  interest  served  by 
avoiding  the  prohibited  conflict;  and 

(7)  Any  other  relevant  consideratloiis. 

Section  535.  Labor  standards. 

If  other  Federal  programs  are  used  in 
connection  with  the  HOPE  2 
homeownership  program,  labor 
standards  requirements  apply  to  the 
extent  required  by  such  other  Federal 
programs.  For  example,  if  CDBG 
assistance  is  used  for  the  HOPE 
program,  any  labor  standards 
requirements  of  that  program  would 
apply  to  the  extent  required  by  it 

Section  S4a  Lead-based  paint  testing 
and  abatement 

Any  residential  property  assisted 
under  the  HOPE  program  established 
under  this  notice  constitutes  HUD- 
associated  housing  for  the  purpose  of 
the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4821.  et  seg,) 
and  is,  therefore,  subject  to  24  CFR  part 
35.  Unless  otherwise  provided, 
recipients  shall  be  responsible  for 
testing  and  abatement  activities. 

VI.  Grant  Agreement — Planning  and 
Implementation  Grants 

Section  601.  Grant  agreement. 

After  HUD  approves  an  application 
for  a  planning  grant  or  an 
implcfmentatlon  grant  it  shall  enter  into 
a  grant  agreement  with  the  recipient 
setting  forth  the  amoimt  of  the  grant  and 
applicable  terms  and  conditions, 
including  sanctions  for  violation  of  the 
agreement  The  grant  agreement  shall 
provide  that  the  recipient  agrees: 


(a)  To  carry  out  the  program  in 
accordance  with  the  proviaioiia  of  this 
notice,  applicable  law.  the  approved 
appUcatioo.  and  all  other  applicable 
requirements; 

(b)  To  comply  with  such  other  tenns 
ami  conditiona.  including  recordkeeping 
and  reports,  as  HUD  may  establish  for 
the  purposes  of  administering, 
monitoring,  and  evaluating  the  program 
in  an  effective  and  efficient  manner: 

(c)  That  HUD  may  withhold, 
withdraw,  or  recapture  any  portion  of  a 
grant  or  to  terminate  the  grant 
agreement  if  HUD  deten^nes  that  the 
recipient  is  or  is  likely  to  foil  to  carry 
out  the  approved  homeownership 
program  in  accordance  with  the  terms  of 
the  approved  application  and  this 
notice,  including  failure  to  provide  the 
contribntions  towards  the  match. 

VII.  Implementation  of  Planning  and 
Implementation  Grants 

Section  701.  Implementation;  family 
contribution:  performance  standards: 
tax  consequences. 

(a)  After  execution  of  its  planning  or 
implementation  grant  agreement  the 
recipient  shall  carry  out  the  planning 
grant  or  implementation  grant  activities 
in  accordance  with  its  approved 
application.  HUD  shall  establish 
procedures  governing  the  drawdown  of 
funds  under  grant  agreements. 

(b)  The  total  monthly  amount  payable 
by  a  family  may  not  be  less  than  the 
amount  determined  in  accordance  with 
the  regulations  specified  in  section 
415(b)(12)(i)  if  operating  assistance 
under  the  program  is  being  provided  for 
the  family.  The  amount  payable  by  a 
family  shaU  be  adjusted  at  least 
annually  in  accordance  with  the 
requirements  of  those  regulations  so 
long  as  operating  assistance  is  being 
provided  under  the  pro-am  for  the 
family. 

(c)  HUD  intends  to  establish 
performance  criteria  in  the  final  rule  for 
the  program  and  invites  comments  on 
what  the  standards  should  be. 

(d)  HUD  will  consult  with  the  Internal 
Revenue  Service  on  the  tax 
consequences  to  eligible  families  onder 
the  program,  and  advise  redpients  of 
the  advice  received. 

Section  70S.  Resident  selection 
procedures  during  rental  phase  (if  any). 

During  the  interim  period,  if  any, 
when  the  property  continues  to  be 
operated  and  managed  as  rental 
housing,  the  recipient  shall  utilize 
written  resident  selection  policies  and 
criteria  that  are  approved  by  HUD  as 
consistent  with  the  purpose  of  improving 
housing  opportunities  for  low-income 


families.  The  polictes  shall  provide  that 
the  recipient  (or  another  appropriate 
entity):  (a)  Notify  any  rejected  applicant 
in  writing  of  the  grounds  for  rejection; 
(b)  comply  with  applicable  affirmative 
b^  housing  marketing  requirements;  (c) 
specify  the  basis  for  resident  selection, 
whidi  shall  give  a  preference  to 
applicants  interested  in  beooming 
homeowners  who  have  completed 
participation  in  an  economic  self- 
sufficiency  program  (see  section 
415(b)(5XiKB))  and  other  applicants 
interested  in  becoming  homeowners  and 
shall  provide  for  a  waiting  list:  and  (d) 
verify  family  income  of  applicants  and 
check  the  credit  and  rental  history  of 
applicants.  The  resident  selection 
policies  and  criteria  may  not  provide  for 
the  recipient  (or  other  entity)  to  take 
into  account  whether  an  applicant 
receives  public  assistance  or  receives 
Federal,  State,  or  local  housing 
assistance,  but  may  take  into  account 
such  assistance,  and  all  other  income 
and  other  resources,  in  determining  the 
amount  a  family  will  pay  under  the 
program.  The  recipient  may  adopt  the 
assisted  housing  occupancy  handbook, 
with  any  appropriate  modiilcations 
(including,  at  least  establishing  a 
priority  for  applicants  Interested  in 
homeownership). 

Section  710.  Social  Security  numbers. 

As  a  condition  of  eligibility  for 
homeownership  under  this  notice — 

(a)  At  the  time  a  family  applies  for 
homeownership,  the  recipient  (or  other 
appropriate  entity)  shall  require  the 
family  to  meet  the  requirements  for  the 
disclosure  and  verification  of  social 
security  numbers,  as  provided  by  24 
CFR  part  750;  and 

(b)  The  recipient  (or  other  appropriate 
entity)  shall  require  the  family  to  sign 
and  submit  consent  forms  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
780. 

Section  715.  Timely  homeoivner^ip. 

[a]  Deadline  for  transfer.  Recipients 
shad  transfer  ownership  interests  in  the 
property  to  eligible  families  within  a 
reasonable  period  of  time. 

(b)  Definition  of  reasonable  period  of 
time.  (1)  Except  for  eligible  property 
already  owned  by  the  entity  that  will 
transfer  to  eligible  families,  the  eligible 
property  shall  be  acquired  within  one 
year  of  the  effective  date  of  the 
implementation  grant  a^^ement 
Ownership  interests  in  the  units  shall  be 
transferred  to  eligible  families  withic 
four  years  of  the  effective  date. 
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(2)  An  applicant  may  propose  in  its 
application  a  longer  period  for 
transfeiTing  own«rship  interests  to 
eligible  fomilies,  and  submit  a 
justification.  After  application  approval, 
HUD  may  approve  a  request  for  a  longer 
deadline  for  transfer  to  eligible  families, 
where  it  determines  that  unanticipated, 
extraordinary  circumstances  exist 
Subject  to  the  availabUity  of  funding, 
HUD  may  consider  making  additional 
section  8  assistance  available  to 
residents  in  the  property  where 
necessary  to  maintain  its  feasibility 
during  the  time  the  causes  for  the  delay 
are  being  corrected.  This  could  become 
necessary  if  residents  who  intended  to 
purchase  diange  their  minds  and  need 
assistance  to  afford  the  rents  in  the 
property. 

Section  720.  Restrictions  on  resale  by 
initial  homeowners. 

W  In  generaJ.—{i)  Transfer 
permitted,  (i)  A  homeowner  may 
transfer  the  homeowner's  ownership 
interest  in  the  unit  subject  only  to  the 
right  to  purchase  under  paragraph  (a)(2) 
and  the  requirement  for  the  purchaser  to 
execute  a  promissory  note,  if  required 
under  paragraph  (b).  See  paragraph  (b) 
for  the  rules  for  determining  the  amount 
homeowners  may  retain  from  the  sales 
proceeds. 

(ii)  Notwithstanding  paragraph 
(a)(l)(i).  an  applicant  may  propose  in  its 
application,  and  HUD  may  approve 
based  on  a  review  of  the  individual 
circumstances,  reasonable  restrictions 
on  the  resale  of  units  under  the  program. 

(2)  Right  to  purchase,  (i)  Where  an 
RMC,  RC  or  cooperative  has 
jurisdiction  over  the  unit  it  shall  have 
the  right  to  purchase  the  ownership 
interest  in  the  unit  from  the  initial 
homeowner  for  the  amount  specified  in 
a  firm  contract  between  the  homeowner 
and  a  prospective  buyer. 

(ii)  If  no  RMC  RC.  or  cooperative  has 
jurisdiction  over  the  unit  or  no  such 
entity  elects  to  purchase  from  the  initial 
homeowner  and  if  the  prospective  buyer 
is  not  a  low-income  family,  a  PHA/IHA 
with  jurisdiction  for  the  area  in  which 
the  unit  is  located  or  the  recipient  shall 
have  the  ri^t  to  purchase  the  ownership 
interest  in  the  unit  for  the  amount 
specified  in  the  firm  contract 

(iii)  Where  an  RMC,  RC  cooperative, 
FHA/IHA.  or  recipient  exercises  a  right 
to  purchase,  it  shall  resell  the  unit  to  an 
eligible  family  promptly.  If  the  VHAl 
IHA  exercises  a  right  to  purchase  shares 
representing  a  unit  in  a  cooperative, 
because  the  cooperative  did  not  have 
sufficient  money  to  do  so,  the  PHA/IHA 
shall  give  the  cooperative  another 
chance  to  purchase  the  shares  before 
selling  it  to  an  eligible  family. 


(b)  Promissory  note  required: 
determination  ^amount  homeowners 
may  retain  from  sales  proceeds.  (l)(i)  At 
closing,  the  initial  homeowner  shall 
execute  a  nonamortizing.  nonrecourse, 
non-interest-bearing  promissory  note,  in 
a  form  acceptable  to  HUD,  equal  to  the 
difference  between  the  fair  market  value 
of  the  unit  and  the  purchase  price, 
payable  to  the  PHA/IHA.  recipient  or 
other  entity  designated  in  the  approved 
homeownership  plan,  together  with  a 
mortgage  securing  the  obligation  of  the 
note. 

(ii)(A)  With  respect  to  a  sale  by  an 
initial  homeowner,  the  note  shall  require 
payment  upon  sale  by  the  initial 
homeowner,  to  the  extent  proceeds  of 
the  sale  remain  after  paying  off  other 
outstanding  debt  secured  by  the 
property  that  was  incurred  for  the 
purpose  of  acquisition  or  property 
improvement  paying  any  other  amounts 
due  in  connection  with  the  sale  (such  as 
closing  costs  and  transfer  taxes),  and 
paying  the  family  the  amount  of  its 
equity  in  the  property,  computed  in 
accondance  with  paragraph  (c). 

(6)  With  respect  to  a  sale  by  an  initial 
homeowner  during  the  first  six  years 
after  acquisition,  die  family  may  retain 
only  the  amount  computed  under 
paragraph  (c).  Any  excess  is  distributed 
as  provided  \n  paragraph  (d). 

(C)  With  respect  to  a  sale  by  an  initial 
homeowner  after  the  first  six  years  after 
acquisition,  through  the  20th  year,  the 
amount  payable  under  the  note  shall  be 
reduced  by  Haa  of  the  original  principal 
amount  of  the  note  for  each  full  month 
of  ownership  by  the  family  after  the  end 
of  the  sbcth  year.  The  homeowner  may 
retain  all  other  proceeds  of  the  sale. 

(D)  For  example,  if  the  family  sells  at 
the  end  of  the  13th  year  of 
homeownership  (at  the  half-way  point 
between  the  end  of  the  sixth  year  and 
the  end  of  the  20th  year  of  ownership). 
*%aa  (or  one-half)  of  the  note  woiild  be 
forgiven,  and  only  half  of  the  principal 
amount  of  the  note  would  be  payable 
from  sales  proceeds.  The  family  could 
retain  all  remaining  proceeds,  including 
proceeds  due  to  normal  maricet  value 
increases  in  the  value  of  the  property.  If 
the  initial  homeowner  retains  ownership 
for  20  or  more  years,  the  entire  amount 
of  the  note  would  be  forgiven. 

(2)(i)  Where  a  subsequent  purchaser 
during  the  20-year  period,  measured  by 
the  term  of  the  initial  promissory  note, 
purchases  the  property  for  less  tiian  the 
then  current  fair  market  value,  the 
purchaser  shall  also  execute  at  closing 
such  a  promissory  note  and  mortgage, 
for  the  amount  of  the  discount  (but  no 
mora  than  the  amount  payable  at  tiie 
time  of  the  sale  on  the  promissory  note 
by  the  seller).  The  term  of  the 


promissory  note  shall  be  the  period 
remaining  of  the  original  20-year  period. 
The  note  shall  require  payment  upon 
sale  by  the  subsequent  homeowner,  to 
die  extent  proceeds  of  the  sale  remain 
after  covering  costs  of  the  sale,  paying 
off  other  outstanding  debt  secured  by 
the  property  that  was  inctirred  for  the 
purpose  of  acquisition  or  property 
improvement  and  paying  any  other 
amounts  due  in  connection  with  the 
sale.  The  amount  payable  on  the  note 
shall  be  reduced  by  a  percentage  of  the 
original  principal  amount  of  the  note  for 
each  full  month  of  ownership  by  the 
subsequent  homeowner.  The  percentage 
shall  be  computed  by  determining  the 
percentage  of  the  term  of  the  promissory 
note  the  homeowner  has  owned  the 
property.  The  remainder  may  be 
retained  by  the  subsequent  homeowner 
selling  the  property. 

(ii)  For  example,  if  the  subsequent 
homeowner  acquires  the  property  from 
an  initial  homeowner  at  the  end  of  year 
4.  there  are  192  months  (16  years  x  12) 
remaining  in  the  20-yecu'  period.  The 
term  of  the  promissory  note  is  16  years. 
If  the  subsequent  homeowner  sells  at 
the  end  of  year  10,  having  owned  the 
property  for  71  months  (6  years  x  12), 
72/192  (37.5  percent)  of  tiie  note  would  < 
be  forgiven,  and  62.5  percent  of  the 
principal  amount  of  the  note  would  be 
payable  bom  sales  proceeds.  The  family 
could  retain  all  remaining  proceeds, 
including  proceeds  due  to  normal 
maricet  value  increases  in  the  value  of 
the  property,  ff  the  subsequent 
homeowner  retains  ownership  to  the 
end  of  the  initial  20-year  period  (for  16 
years,  in  the  example),  the  entire 
amount  of  the  note  would  be  forgiven. 

(c)  Determination  of  equity  interest  of 
initial  homeowner  in  property.  The 
HOPE  program  is  designed  to  assure 
that  an  initial  or  subsequent  homeowner 
does  not  receive  any  undue  profit  ttom 
acquiring  a  unit  under  the  program  and 
that  to  the  extent  the  sales  prices  is 
sufficient  an  initial  homeowner 
recovers  the  equity  interest  in  the 
property.  The  amount  of  equity  an  initial 
homeowner  has  in  the  property  is 
determined  by  computiog  the  sum  of  the 
following— 

(1)  The  contribution  to  equity  paid  by 
the  family  (such  as  any  down  payment 
and  any  amount  paid  towards  principal 
on  a  mortgage  loan  during  the  period  of 
ownership): 

(2)  The  value  of  any  improvements 
installed  at  the  expense  of  the  family 
during  the  family's  tenure  as  owner,  as 
determined  by  the  recipient  or  other 
entity  specified  in  the  approved 
application  based  on  evidence  of 
amounts  spent  on  the  improvements. 
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including  the  cost  of  material  and  labor 
and 

(3)  The  appreciated  value,  determined 
by  applying  the  Consumer  Price  Index 
(Urban  Consumers)  against  the 
contribution  to  equity  under  paragraphs 
(c)  (1)  and  (2)  (excluding  the  value  of 
any  sweat  equity  or  volunteer  labor 
used  to  make  improvements  to  the  unit). 

The  recipient  (or  other  entity)  may,  at 
the  time  of  initial  sale,  enter  into  an 
agreement  with  the  family  to  set  a 
maximum  amount  which  this 
appreciation  may  not  exceed. 

(d)  Use  of  amounts  a  family  may  not 
retain.  Fifty  percent  of  any  portion  of 
the  net  sales  proceeds  that  may  not  be 
retained  by  the  homeowner  under 
paragraphs  (B)(l)(ii).  (b),  and  (c)  shaD  be 
paid  to  the  entity  that  transferred 
ownership  interests  in  units  to  eligible 
families,  or  another  entity  specified  in 
the  approved  application,  for  use  for 
improvements  to  the  project  business 
opportunities  for  low-income  femiiies, 
supportive  services  related  to  the 
homeownership  program,  additional 
homeownership  opportunities  (including 
assistance  for  additional  homeowners 
who  are  otherwise  unable  to  cover  the 
costs  of  homeownership),  and  other 
activities  approved  by  HUD  in  the 
approved  homeownership  program  or 
later.  The  remaining  50  percent  shall  be 
collected  by  the  recipient  and  returned 
to  HUD  within  15  days  of  the  sale  for 
use  under  the  HOPE  2  program,  subject 
to  any  limitations  contained  in 
appropriations  Acts. 

Section  725.  Use  of  proceeds  from  sales 
to  eligible  families 

The  entity  that  transfers  ownership 
interests  in  units  to  eligible  families,  or 
another  entity  specified  in  the  approved 
application,  shall  use  the  proceeds,  if 
any,  from  the  initial  sale  for  costs  of  the 
homeownership  program,  including 
operating  expenses,  improvements  to 
the  project  business  opportunities  for 
low-income  families,  supportive  services 
related  to  the  homeownership  pro^um. 
additional  homeownership 
opportunities,  and  other  activities 
approved  by  HUD.  either  as  part  of  the 
approved  application  or  later  on  request 

Section  730.  Third  party  rights. 

The  requirements  under  diis  notice 
regarding  housing  quality  standards, 
resale,  or  transfer  of  d«e  ownership 
interest  of  a  homeowner  shall  be 
judicially  enforceable  against  the 
recipient  with  respect  to  actions 
involving  rehabilitatioo,  and  against 
piuchasers  of  eligible  property  under  the 
HOPE  program  or  their  successors  in 
interest  (to  the  extent  such  requirements 
apply  to  purchasers  and  their  successora 


in  interest)  with  respect  to  other  actions 
by  affected  low-income  families,  RMCs. 
RCs,  PHAs/IHAs,  and  any  agency, 
corporation,  or  authority  of  the  United 
States  government  The  parties  specified 
in  the  preceding  sentence  shall  be 
entitled  to  reasonable  attorney  fees 
upon  prevailing  in  any  such  judicial 
action. 

Section  735.  Displacement  prohibited; 
protection  of  nonpurchasing  residents. 

(a)  Displacement  prohibited.  No 
person  may  be  displaced  from  his  or  her 
dwelling  as  a  direct  result  of  a 
homeownership  program  under  this 
notice.  This  does  not  preclude 
terminations  of  tenancy  for  violation  of 
the  terms  of  occupancy  of  the  unit  In 
addition  to  any  applicable  sanctions 
under  the  grant  agreement  a  violation  of 
this  paragraph  may  trigger  a 
requirement  to  provide  relocation 
assistance  in  accordance  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
and  government-wide  implementing 
regulations  at  49  CFR  part  24. 

(b)  Temporary  relocation.  The 
recipient  shall  provide  each  resident  of 
an  eligible  property,  who  is  required  to 
relocate  temporarily  to  permit  work  to 
be  carried  out  with  suitable,  decent 
safe,  and  sanitary  housing  for  the 
temporary  period  and  shall  reimburse 
the  resident  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  temporary  relocation,  including 
the  costs  of  moving  to  and  from  the 
temporarily  occupied  houdng  and  any 
increase  in  monthly  costs  of  rent  and 
utilities. 

(c)  Relocation  assistance  for  residents 
who  elect  to  move.  The  recipient  shall 
provide  each  nonptirchasing  resident 
who  elects  to  move  with  relocation 
assistance  in  accordance  with  the 
approved  homeownership  program. 

(1)  The  program  shall  provide,  at  least, 
the  following  assistance: 

(i)  Advisory  services  including  timely 
information,  counseling  (including  the 
provision  of  information  on  a  resident's 
rights  under  the  Fair  Housing  Act),  and 
referrals  to  suitable,  affordable,  decent, 
safe,  sanitary  alternative  housing; 

(ii)  Payment  for  actual,  reasonable 
moving  expenses;  and 

(iii)  Relocation  housing  assistance 
sufficient  to  permit  relocation  to 
suitable,  affordable,  decent  safe,  and 
sanitary  housing.  This  requirement  is 
met  if  a  family  receives  assistance  as 
provided  in  parap^ph  (c)(2).  For  other 
families,  this  reqoinment  is  met  if  the 
cost  of  the  housing  to  the  family  does 
not  exceed  the  higher  of  30  percent  of 
adjusted  family  income  or  the  amount 
paid  by  the  family  for  the  unit  being 


vacated,  and  the  housing  is  otherwise 
suitable  and  decent  safe,  and  sanitary. 

(2)  If  a  resident  living  in  an  eligible 
property  on  the  date  HUD  approves  an 
application  for  an  implementation  grant 
is  a  low-income  resident  and  decides 
not  to  purchase  a  unit  or  is  not  qualified 
to  do  so  under  the  terms  of  the  approved 
homeownership  program,  HUD  shall. 
subject  to  the  availability  of 
appropriations,  ensure  that  the  resident 
receives  a  section  8  certificate  or 
vouchCT  for  use  in  that  or  another 
property. 

(d)  Notice  of  relocation  assistance.  As 
soon  as  feasible,  each  recipient  shall 
give  each  resident  of  an  eligible  property 
a  written  description  of  the  applicable 
provisions  of  this  section. 

VIII.  Records.  Reports,  and  Audit  of 
Recipients 

Section  801.  Recordkeeping. 

(a)  General  records.  Each  recipient 
shall  keep  records  that  wilt  facilitate  an 
effective  audit  and  that  fully  disclose — 

(1)  "Hie  amount  and  disposition  by  the 
recipient  of  the  plaiming  and 
implementation  grants  received  under 
this  notice,  including  sufficient  records 
that  document  the  reasonableness  and 
necessity  of  each  expenditure; 

(2)  The  amount  and  disposition  of 
proceeds  from  financing  obtained  in 
connection  with  the  program,  sales  to 
eligible  families,  and  any  funds 
recaptured  upon  sale  by  the  homeowner; 

(3)  The  total  cost  of  the 
homeownership  program; 

(4)  The  amount  and  nature  of  any 
other  assistance,  including  cash, 
property,  services,  or  other  items 
contributed  as  a  condition  of  receiving 
an  implementation  grant 

(5)  The  cost  or  other  value  of  all  in- 
kind  contributions  towards  the  match 
required  by  section  410;  and 

(6)  Any  other  proceeds  received  for.  or 
otherwise  used  in  connection  with,  the 
homeownership  program. 

(b)  Family  size  and  income  and  racial, 
ethnic  and  gender  data.  The  recipient 
shall  maintain  records  on  the  family  size 
and  income,  and  racial,  ethnic,  and 
gender  characteristics,  of  families  who 
apply  for  honteownership  and  families 
who  become  homeowners. 

(c)  Cooperative  and  condominium 
agreements.  The  recipient  shall  maintain 
a  copy  of  any  condominium  and 
cooperative  association  agreements  for 
properties  under  the  approved 
homeownership  program. 

(d)  Amounts  available  for  reuse.  The 
recipient  shall  keep  and  make  available 
to  HUD  all  records  necessary  to 
calculate  accurately  payments  due  to 
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HUD  under  section  720(d)  and  section 
725. 

Section  80S.  Reports. 

The  recipient  shall  submit  reports 
required  by  HUD. 

Section  8ia  Access  by  HUD  and  the 
Comptroller  General 

For  the  purpose  of  audit  examination, 
monitoring,  and  evaluation  each 
recipient  shall  give  HUD  (including  any 
duly  authorized  representatives  and  the 
Inspector  General)  and  the  Comptroller 
General  of  the  United  States  (and  any 
duly  authorized  representatives)  access 
to  any  books,  documents,  papers,  and 
records  of  the  recipient  that  are 
pertinent  to  assistance  received  under 
this  notice,  including  all  records 
required  to  be  kept  by  section  801. 


DC  Waiver  Authority 

Section  901.  Waiver  authority. 

Upon  determination  of  good  cause,  the 
Secretary  of  Housing  and  Urban 
Development  may  waive  any  provision 
of  this  notice,  not  otherwise  required  by 
law,  except  provisions  that  establish 
deadlines  for  receipt  of  applications 
(including  receipt  of  any  modifications 
to  applications).  Each  such  waiver  shall 
be  in  writing  and  shall  be  supported  by 
docimientation  of  the  pertinent  facts  and 
grounds.  This  waiver  authority  may  be 
exercised  by  the  Secretary  or  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner.  Where  another 
HUD  program  regulation  is  involved,  the 
Secretary  or  the  appropriate  Assistant 
Secretary  may  waive  the  regulation.  For 
example,  where  a  waiver  to  a  CDBG 


regulation  is  requested  for  the  HOPE  2 
program,  it  may  be  waived  by  the 
Assistant  Secretary  for  Community  - 
Planning  and  Development.  The 
Secretary  periodically  will  publish 
notice  of  granted  waivers  in  the  Federal 
Register.  HUD  may  change  submission 
deadlines  established  by  this  notice  by 
subsequent  notice  published  in  the 
Federal  Register. 

X.  Other  Matters 

Information  Collections 

HUD  has  submitted  the  collection  of  ' 
information  requirements  for  this 
program  to  OMB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Information  on 
these  requirements  is  provided  as 
follows: 
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Impact  on  the  Economy 

These  guidelines  would  constitute  a 
"major  ruJe"  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  guidelines  indicates  that 
it  would,  as  defined  by  that  order,  have 
(a)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  or  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  seographic  regions. 

Accordingly,  a  preliminary  regulatory 
impact  analysis  has  been  prepared  and 
is  available  for  review  and  inspection  in 
room  10276,  Rules  Docket  Clerk.  Office 
of  the  General  Counsel  Department  of 
Housing  and  Urban  Development  451 
7th  St,  SW.,  Washington.  DC  20410. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
19e&  The  Fmding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 


pjn.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  Uie  General 
Coimsel,  Department  of  Housing  and 
Urban  Development  room  10276, 451  7th 
St  SW..  Washington,  DC  20410. 

Impact  on  the  Family 

The  General  Coimsel.  as  the 
designated  official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  some  of  the  policies  in 
these  guidelines  will  have  a  potential 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
the  family.  Achievement  of 
homeownership  by  low-income  families 
in  the  program  can  be  expected  to 
support  family  values,  by  helping 
families  achieve  security  and 
independence;  by  enabling  them  to  live 
in  decent  safe,  and  sanitary  housing; 
and  by  giving  them  the  skills  and  means 
to  live  independentiy  in  mainstream 
American  society.  Since  the  impact  on 
the  family  is  beneficial  no  further 
review  is  necessary. 

Federalism  Impact 

The  General  Counsel  has  also 
determined,  as  the  Designated  Official 
for  HUD  under  section  6(a)  of  Executive 


Order  12612,  Federalism,  that  the 
provisions  in  these  guidelines  are 
closely  based  on  statutory  requirements 
and  impose  no  significant  additional 
burdens  on  States  or  other  public 
bodies.  The  notice  does  not  affect  the 
relationship  between  the  Federal 
government  and  the  States  and  other 
public  bodies  or  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government  Therefore, 
the  policy  is  not  subject  to  review  under 
Executive  Order  12612. 

Impact  on  SmaU  Entities 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  these 
guidelines  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  They  would 
govern  the  procedures  tmder  which 
HUD  would  make  assistance  available 
to  applicants  tmder  a  program  designed 
to  provide  homeownership  opportunities 
to  low-income  families  and  individuals. 

Dated  January  28, 1901. 
lack  Kemp, 
Secretary. 

[FR  Doa  91-2403  Filed  2-l-«l:  &-45  am] 
MUJNQ  OOOt  4ai«-«4l 
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DEPARTMENT  OF  H0U8INQ  AND 
URBAN  DEVELOPMENT 

24CFR8uMitteA 

(Docket  Na  M-91-S200;  Fn-296«-N-01] 

HOPE  for  HofMown#rship  of  SInjIo 
rMnRy  HofiMs  ProQram;  Notico  of 
Program  GuWIom 

AQCNCV:  Office  of  the  Secretary,  HUD. 
action:  Notice  of  program  guidelines 
under  42  U.S.C  1289& 


;  This  notice  announces  HUD's 
guideUnes.  for  immediate  effect,  for  the 
operation  of  the  HOPE  for 
Homeownership  of  Single  Family  Homes 
program  (HOPE  3)  that  provides  for 
homeownership  by  low-income  families. 
Elsewhere  in  today's  issue  of  the 
Federal  Register.  HUD  is  publishing 
notices  to  implement  the  other  two 
HOPE  Grant  programs: 

HOPE  for  Public  and  Indian  Housing 
Homeownership  (HOPE  1):  and 

HOPE  for  Homeownership  of 
Multifamily  Units  (HOPE  2).  The  HOPE 
Grant  programs  are  authorized  by  title 
rv  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (Pub.  L  101-625, 
enacted  November  28, 1990).  HOPE  is  an 
acronym  for  Homeownership  and 
Opportunity  for  People  Everywhere. 

While  the  three  notices  for  the  HOPE 
programs  are  similar  in  many  respects, 
there  are  differences  HUD  has 
determined  to  be  appropriate  due  to 
differences  in  what  types  of  property  are 
eligible,  who  may  apply  for  grants,  and 
other  program  features.  HUD 
specifically  invites  comments  on 
differences  among  the  programs  and 
whether  the  differences  increase 
efficient  administration  of  the  programs, 
as  well  as  suggestions  for  additional 
differences  or  elimination  of  differences 
among  the  programs.  These  comments 
will  be  taken  into  consideration,  along 
with  other*  requested  below,  in 
developing  the  final  rules  for  the 
programs. 

The  purpose  of  the  HOPE  Grant 
programs  is  to  provide  homeownership 
opportunities  for  low-income  famiUes 
and  individuals. 

The  authorizing  legislation  provides 
for  implementation  by  publication  of  a 
notice  for  effect.  HUD  invites  public 
comment  on  this  notice  of  program 
guidelines  and  will  consider  the 
comments  in  developing  the  final  rule 
for  the  program.  As  required  by  the 
statute.  HUD  will  publish  the  final  rule 
within  eight  months  of  the  date  the 
Notification  of  Funding  Availability 
(NOFA)  for  the  HOPE  program  is 
published. 


When  Coogreas  appropriates  fonds 
for  this  program.  HUD  will  publish  • 
NOFA  advising  potential  applicants 
how  to  obtain  an  application  packet  and 
establishing  deadlines  and  other 
requirements  for  submission  of 
applications. 

DATCS:  Effective  date:  February  4, 1981. 
Comment  due  date:  May  6, 1991.  Those 
sections  of  these  Guidelines  that  contain 
information  collection  requirements 
(sections  415, 801,  and  805)  will  not 
become  effective  until  the  Office  of 
Management  and  Budget  has  approved 
the  information  collection  requirements 
and  a  separate  notice  of  the  fact  has 
been  published  by  HUD  in  the  Fedwal 
Register. 

AODRtMES:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  guidelines  to  the  Office  of  the 
General  Counsel,  Rules  Docket  Cleik, 
room  10276,  Department  of  Housing  and 
Urban  Development.  451  Sevendi  Street 
SW.,  Washington,  DC  20410. 
Conmiunications  should  refer  to  die 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Time)  at  the 
above  address.  Note  that  comments  on 
the  information  collection  requirements 
contained  in  sections  415,  801,  and  805 
should  also  be  forwarded  to  the  Office 
of  Management  and  Budget's  Office  of 
Information  and  Regulatory  Affairs. 
New  Executive  Office  Building,  room 
3001,  Washington.  DC,  20303,  Attention: 
Wendy  Sherwin.  Desk  Officer  for  HUD. 
As  a  convenience  to  commenters.  the 
Rules  Docket  Clerk  will  accept  brief 
public  conunents  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
202-708-4337.  (This  is  not  a  toll-free 
number.)  Only  public  comments  of  six  or 
fewer  total  pages  will  be  accepted  via 
FAX  transmittal.  This  limitation  is 
necessary  to  assure  reasonable  access 
to  the  equipment.  Comments  sent  by 
FAX  in  excess  of  six  pages  will  not  be 
accepted.  Receipt  of  FAX  transmittals 
will  not  be  acknowledged,  except  that 
the  sender  may  request  confirmation  of 
receipt  by  calling  the  Rules  Docket  Clerk 
(202-708-2084  or,  for  persons  who  are 
hearing-  or  speech-impaired,  TDD  202- 
708-^258). 

POR  njRTMU  INFORMATION  CONTACT: 
John  Garrity,  Office  of  Urban 
Rehabilitation,  room  7158,  202-708-0324. 
To  provide  service  for  persons  who  are 
hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TDDY,  1-800-877- 
8339.  or  202-708-9300.  Department  of 


Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
2M10.  (Telephone  numbers,  other  than 
"800"  TDD  numbers,  are  not  toll-free.) 
A  potential  applicant  may  submit  a 
written  request  to  the  person  specified 
immediately  above,  requesting  that  its 
name  be  placed  on  a  mailing  hst  for  the 
receipt  of  application  packets  that  will 
be  mailed  after  publication  of  the 
NOFA. 

aUPPLCMENTARY  INFORMATION:  The 

information  collection  requirements 
contained  in  this  notice  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  expedited  review 
under  the  Paperwork  Reduction  Act  of 
1980.  Pending  approval  of  these 
collections  of  information  by  OMB  and 
the  assignment  of  an  OMB  control 
number,  no  person  may  be  subjected  to 
a  penalty  for  failure  to  comply  with 
these  information  collection 
requirements.  Upon  approval  by  OMB,  a 
Notice  containing  the  OMB  approval 
number  will  be  published  in  the  Federal 
Register. 

The  annual  public  reporting  burden 
for  the  collection  of  information 
collection  requirements  contained  in  this 
notice  are  estimated  to  include  the  time 
for  reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  in  this  docimient  under  the 
heading.  Other  Matters.  Comments 
regarding  burden  estimates  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for. 
reducing  the  burden,  should  be  sent  by 
March  6, 1991  to  the  Department  of 
Housing  and  Urban  Development,  Rules 
Docket  Clerk,  at  the  address  stated 
above;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3001, 
Washington,  DC  20503.  Attention: 
Wendy  Sherwin,  Desk  Officer  for  HUD. 
At  the  end  of  the  public  comment  period 
on  this  notice,  the  Department  may 
amend  the  information  collection 
requirements  set  out  in  this  notice  to  ' 
reflect  public  comments  or  OMB 
comments  received  concerning  the 
information  collections. 

Editorial  Note:  These  program  guidelines 
will  appear  in  an  appendix  to  subtitle  A  of 
title  24  of  the  Code  of  Federal  Regulations. 
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Program  Guidelines 

/.  Purpose;  Summary;  and  Relationship 
to  Other  Programs 

Section  101.  Purpose. 

The  purpose  of  the  HOPE  3  program  is 
to  provide  homeownership  opportunities 
for  eligible  families  to  purchase  certain    ' 
Federal,  State,  and  local  government- 
owned  single  family  properties  and  units 
in  scattered  site,  single  family  public 
and  Indian  housing  developments. 

Section  105.  Summary. 

Under  the  HOPE  3  program  for  FY 
1991,  HUD  will  make  implementation 
grants  to  selected  eligible  applicants  to 
assist  them  in  developing  and  carrying 
out  homeownership  programs  for 
eligible  families.  For  FY  1991,  HUD  will 
not  be  funding  planning  grants  for  HOPE 
3.  A  recipient  will  use  its 
implementation  grant  to  acquire  eligible 
property  (unless  it  already  owns  the 
property),  fund  rehabilitation,  and  cover 
other  eligible  program  costs. 

Each  recipient  is  required  to  assure 
that  the  HOPE  implementation  grant  is 
matched  from  non-Federal  sources. 
(Indian  tribes  and  certain  DiAs  may  be 
exempt;  see  section  410(d].)  Units  must 
meet  specified  quaUty  standards,  and 
eligible  families  may  not  be  required  to 
pay  more  than  30  percent  of  adjusted 
income  per  month  for  principal,  interest, 
taxes,  and  insurance  to  complete  a  sale 
under  the  program. 

Section  110.  Relationship  to  other 
programs. 

(a)  Applicability  of  section  18  of  1937 
Act  To  the  extent  eligible  property 
under  the  HOPE  3  program  is  a 
scattered  site,  single  family  public  or 
Indian  housing  development,  the 
requirements  of  section  18  of  the  1937 
Act,  governing  the  demohtion  and 
disposition  of  public  or  Indian  housing 
and  requiring  replacement  of  units 
demolished  or  disposed  of,  shall  apply, 
except  as  provided  in  the  following 
sentence.  The  application  packet  will 
provide  guidance  on  the  applicability  of 
section  18  to  eligible  properties  under 
other  public  or  Indian  housing 
homeownership  programs  (including  the 
Turnkey  III  and  the  Mutual  Help 
programs)  which  are  proposed  for 
conversion  to  the  HOPE  3  program  to 
enable  families  to  acquire  ownership 
interests  in  their  units. 

(b)  Termination  of  section  8  and  other 
rental  assistance.  Project-based  section 
8  and  other  rental  assistance  shall  be 
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terminated  before  tranaler  of  on 
ownership  interest  in  an  eligible 
property  to  an  eligible  family. 

(c)  Modernization.  HUD  may  not 
make  available  modernization 
asaistanoa  under  section  14  of  the  1937 
Act  with  respect  to  a  public  or  Indian 
housing  development  after  the  date  the 
PHA/IHA  transfers  title  in  accordance 
with  a  HOPE  3  homeownership  program. 

(d)  Continuation  of  annual 
contributions.  Notwithstanding  sale  of  a 
public  or  Indian  housing  development 
by  a  PHA/IHA  under  the  HOPE  3 
program.  HUD  shall  continue  to  pay  any 
annual  contributions  still  payable, 
subject  to  section  5(a)  of  the  1937  Act. 

(e)  Operating  subsidies.  HUD  may  not 
provide  operating  subsidies  under 
section  9  of  the  1937  Acl  with  respect  to 
a  public  or  Indian  housing  development 
after  the  date  the  PHA/IHA  transfers 
title  in  accordance  with  a  HOPE  3 
homeownership  program. 

(f)  Variations  to  FHA  single  family 
mortgage  insurance  programs.  All 
regiUatory  requirements  and 
underwriting  procedures  established  for 
the  FHA  single  family  mortgage 
insurance  programs  shall  apply,  except 
for  the  changes  described  in  this 
paragraph. 

(1)  In  the  single  family  FHA  mortgage 
insurance  programs  there  is  a 
requirement  for  a  down  payment  by  the 
mortgagor  hi  cash  or  the  equivalent. 
Since  a  recipient  under  the  HOPE  3 
program  may  provide  the  down  payment 
for  the  eiigiUe  family/mortgagor, 
section  429  of  the  Cranston-Gonzales 
National  Affordable  Housing  Act 
amended  section  203(b)(9)  of  the 
National  Housing  Act  to  provide  that  the 
required  down  payment  may  be  paid  by 
a  corporation  or  person  other  than  the 
mortgagor  if  the  mortgage  covers  a  unit 
imder  the  HOPE  program.  Therefore,  the 
regulations  at  24  CFR  203.19(b), 

SS  203.32(b).  234.28(c)  and  234.55(b)  are 
being  amended  by  an  interim  rule 
published  elsewhere  in  today's  edition 
of  the  Federal  Regtetar.  These 
amendments  provide  that  a  mortgagor 
being  assisted  in  the  purchase  of  a 
housing  unit  by  Cranston-Gonzales 
National  Affordable  Housing  Act  may 
obtain  a  loan  for  the  down  payment 
from  a  corporation  or  another  person 
under  conditions  satisfactory  to  HUD.  In 
addition,  a  second  mortgage  may  be 
placed  against  the  property  even  though 
the  entity  holding  a  second  mortgage  is 
not  a  Federai  State  or  local  government 
agency,  if  the  entity  is  designated  in  the 
homeownership  plan  of  an  apphcant  for 
an  implementation  grant  under  the 
HOPEprograms. 

(2)  The  FHA  regulations  are  being 
amended  as  follows: 


(i)  Section  203.19(b) — by  inserting  the 
following  language  after  the  "Housing 
Act  of  1961":  "or  who  is  purchasing  a 
housing  unit  in  connection  with  a 
homeownership  program  under  the 
Homeownership  and  Opportunity 
Through  HOPE  Act" 

(ii)  Section  203.32(b) — by  inserting 
after  "instrumentality"  the  following: 
",  or  entity  designated  in  the 
homeownership  plan  submitted  by  an 
applicant  for  an  implementation  grant 
under  the  Homeownership  and 
Opportunity  Through  HOPE  Act.". 

(iii)  Section  234.28(c) — by  inserting 
after  "as  of  the  date  the  mortgage  is 
accepted  for  insurance"  the  following: 
"or  who  is  purchasing  a  housing  unit  in 
connection  with  a  homeownership 
program  under  the  Homeownership  and 
Opportunity  Through  HOPE  Act" 

(iv)  Section  234.55(b) — by  inserting 
after  "instrumentality"  the  following: 
".  or  who  is  purchasing  a  housing  unit  in 
connection  with  a  homeownership 
program  under  the  Homeownership  and 
Opportunity  Through  HOPE  Act,". 

//.  Definitions 

1937  Act.  The  United  States  Housing 
Act  of  1937. 

Administrative  costs.  Administrative 
costs  that  are  reasonable  and  necessary, 
as  described  in  and  valued  in 
accordance  with  OMB  Circular  A-87  or 
A-122.  as  applicable,  incurred  by  a 
recipient  in  carrying  out  a 
homeownership  program  under  this 
notice.  Administrative  costs  do  not 
include  the  costs  of  activities  which  are 
separately  eligible  under  sections  405  or 
410. 

Applicant  A  private  nonproHt 
organization:  a  cooperative  association; 
or  a  public  body  (including  a  PHA.  an 
IHA.  and  an  agency  or  instrumentality 
of  a  public  body)  in  cooperation  with  a 
private  nonprofit  organization. 

CHAS.  A  comprehensive  housing 
affordability  strategy  under  section  105 
of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act 

Cooperative  association.  An 
association  organized  and  existing 
under  applicable  State  and  local,  or 
tribal,  law  primarily  for  the  purpose  of 
acquiring,  owning,  and  operating 
housing  for  its  members  or  shareholders, 
as  applicable. 

Displaced  homemaker.  An  individual 
who — 

(a)  Is  an  adult; 

(b)  Has  not  worked  full-time  full-year 
in  the  labor  force  for  a  number  of  years 
(at  least  two]  but  has,  during  such  years, 
worked  primarily  without  remuneration 
to  care  for  the  home  and  family;  and 


(c)  Is  unemployed  or  underemployed 
and  is  experiencing  difficulty  in 
obtaining  or  upgrading  employment. 

Eligible  family. 

A  low-income  family  wh    is  a  first- 
time  homebuyer. 

Eligible  property. 

A  single  family  property,  containing 
no  more  than  four  units,  that  is  owned  or 
held  by  HUD,4he  Secretary  of  Veterans 
Affairs,  the  Secretary  of  Agriculture,  the 
Resolution  Trust  Corporation,  a  State  or 
local  government  (including  any  in  rem 
property),  or  a  PHA/IHA.  This  definition 
includes  scattered  site  single  family 
public  housing  and  properties  held  by 
institutions  within  the  jurisdiction  of  the 
Resolution  Trust  Corporation.  A 
cooperative  or  a  condominium  unit  shall 
be  located  in  a  cooperative  or 
condominium  development  containing 
no  more  than  four  units  to  qualify  as 
eligible  property  under  the  HOPE  3 
program.  In  the  case  of  two-  to  four-unit 
property,  only  property  that  may  be 
divided  so  each  unit  may  be  acquired  by 
an  eligible  family  is  eligible.  Only  . 

property  that  is  debt  free  and  has  an        I 
otherwise  clear  title  on  the  date  it  is 
acquired  by  the  recipient  or  other  entity 
for  transfer  to  eligible  families  is 
eligible. 

First-time  homebuyer.  An  individual 
and  his  or  her  spouse  (if  any)  who  have 
not  owned  a  home  during  the  3-year 
period  before  purchase  of  a  home  with 
assistance  under  the  HOPE  3  program, 
except  that — 

(a)  Any  individual  who  is  a  displaced 
homemaker  may  not  be  excluded  from. 
consideration  on  the  basis  that  the 
individual,  while  a  homemaker.  owned  a 
home  with  his  or  her  spouse  or  resided 
in  a  home  owned  by  the  spouse;  and 

(b)  Any  individual  who  is  a  single 
parent  may  not  be  excluded  from 
consideration  as  a  flrst-time  homebuyer 
on  the  basis  that  the  individual,  while 
married,  owned  a  home  with  his  or  her 
spouse  or  resided  in  a  home  owned  by 
the  spouse. 

Homeownership  program.  A  program 
for  homeownership  meeting  the 
requirements  under  this  notice.  The 
program  shall  provide  for  acquisition  by 
eligible  families  of  ownership  interests 
in  the  units  in  an  eligible  property  under 
an  ownership  arrangement  approved  by 
HUD  under  this  notice,  for  occupancy  by 
the  eligible  families.  All  eligible 
properties  shall  be  acquired  by  eligible 
families. 

HUD.  The  United  States  Department 
of  Housing  and  Urban  Development 

IHA.  An  Indian  housing  authority, 
which  means  any  entity  that — 
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(a)  Is  authorized  to  engage  in  or  assist 
in  the  development  or  operation  of  low- 
income  housing  for  Indians;  and 

(b)  Is  established  (1)  by  exercise  of 
the  power  of  self-govenunent  of  an 
Indian  tribe  Independent  of  State  law;  or 
(2)  by  operation  of  State  law  providing 
specifically  for  housing  authorities  for 
Indians,  including  regional  housing 
authorities  in  the  State  of  Alaska. 

Indian  housing  development.  An 
Indian  public  housing  project  under  the 
1937  Act. 

Low-income  family.  A  family  or 
individual  that  qualifies  as  a  low-income 
family  under  24  CFR  part  913  (where  the 
recipient  Is  a  PHA/IHA.  RMC).  part  813 
(unless  the  recipient  is  a  PHA/IHA, 
RMC.  or  RC),  or  part  905  (for  Indian 
housing),  as  appropriate.  The  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  changed  die  term  lower  income 
family  to  low-income  family;  these  terms 
have  the  same  meaning.  In  general,  24 
CFR  part  913  defines  the  term  lower 
income  family  as  a  family  whose  annual 
income  does  not  exceed  80  percent  of 
the  median  income  for  the  area,  as 
determined  by  HUD  with  adjustments 
for  smaller  and  larger  families.  HUD 
may  establish  income  limits  higher  or 
lower  than  80  percent  of  the  median 
income  for  the  area  on  the  basis  of  its 
finding  that  such  variations  are 
necessary  because  of  the  prevailing 
levels  of  construction  costs  or  unusually 
high  or  low  family  incomes. 

Nonprofit  organization.  Any  noi^jrofit 
organization  that — 

(a)  Is  organized  and  existing  pursuant 
to  Federal  State,  local,  or  tribal  law; 

(b)  Has  no  part  of  its  net  earnings 
inuring  to  the  benefit  of  any  individual, 
corporation,  or  other  entity; 

(c)  Has  a  voluntary  board; 

(d)  Has  an  accounting  system  or  has 
designated  a  fiscal  agent  in  accordance 
with  requirements  established  by  HUD; 
and 

(e)  Practices  nondiscrimination  in  the 
provision  of  assistance. 

Ownership  interest.  Ownership  by  an 
eligible  family  by  fee  simple  title  to  a 
unit  in  an  eligible  property  (including  a 
condominium  unit),  ownership  of  shares 
of  or  membership  in  a  cooperative,  or 
another  form  of  OMmership  proposed 
and  justified  by  the  applicant  and 
approved  by  HUD.  The  ownership 
interest  may  be  subject  only  to  (a)  the 
restrictions  on  resale  required  or 
approved  under  section  720r  (b) 
mortgages,  deeds  of  trust  or  other  liens 
or  instruments  securing  debt  on  the 
property  as  approved  by  HUD;  or  (c) 
any  other  restrictions  or  encumbrances 
which  do  not  impair  the  good  and 
marketable  nature  of  tide  to  the 
ownership  interest 


PHA.  A  public  housing  agency,  which 
means  any  State,  county,  municipality, 
or  other  governmental  entity  or  public 
body  (or  agency  or  instrumentality 
thereof)  whidi  is  authorized  to  engage  in 
or  assist  in  die  development  or 
operation  of  low-income  housing. 

Private  nonprofit  organization.  A 
nonprofit  organization  that  is  privately 
controlled.  For  purposes  of  this 
requirement  private  nonprofit 
organizations  shall  have  governing 
bodies  which  are  controlled  51  percent 
or  more  by  private  individuals  who  are 
acting  in  a  private  capacity.  For 
purposes  of  this  provision,  an  individual 
is  considered  to  be  acting  in  a  private 
capacity  if  the  individual  is  not  legally 
bound  to  act  on  behalf  of  a  public  body 
(including  the  applicant  or  recipient), 
and  is  not  being  paid  by  a  public  body 
(including  the  applicant  or  recipient] 
while  performing  functions  in 
connection  with  the  nonprofit 
organization. 

Public  body.  Any  State  of  the  United 
States;  any  city,  county,  town,  township, 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  State;  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  Guam,  the 
Northern  Mariana  Islands,  the  Virgin 
Islands,  American  Samoi,  the  Federated 
States  of  Micronesia  and  Palau,  the 
Marshall  Islands,  or  a  general  purpose 
political  subdivision  thereof;  any  hidian 
tribe,  as  defined  in  title  I  of  the  Housing 
and  Community  Development  Act  of 
1974;  any  public  body  or  instrumentality 
of  any  of  the  foregoing  jurisdiction 
which  is  created  by  or  pursuant  to  State 
or  local,  or  tribal,  law  and  for  which  the 
applicable  jurisdiction  has  agreed  to 
accept  financial  responsibility  in  the 
event  of  any  noncompliance  or  liability 
under  the  HOPE  3  program;  and  any  . 
PHA  or  IHA.  For  purposes  of  this 
definition,  an  organization  which  meets 
the  requirements  of  paragraphs  (a)  and 
(b)  of  the  definition  of  nonprofit 
organization,  but  is  controlled  51  percent 
or  more  by  public  officials  acting  in  their 
official  capacities,  may  qualify  as  a 
public  body. 

Public  housing  development  A  public 
housing  project  under  the  1937  Act 

RC.  A  resident  council  which  means 
any  incorporated  nonprofit  organization 
or  association  that — 

(a)  Is  representative  of  the  residents 
of  the  eligible  property; 

(b)  Adopts  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years):  and 

(c)  Has  a  democratically  elected 
governing  board,  elected  by  the 
residents  of  the  eligible  property,  the 


voting  membership  of  which  consists  of 
residents  of  the  property. 

Recipient  An  applicant  approved  to 
receive  a  grant  under  this  notice  or  such 
other  entity  specified  in  the  approved 
application  and  approved  by  HUD  that 
will  assume  the  obligations  of  the 
recipient  under  this  notice. 

RMC.  A  resident  management 
corporation  that  proposes  to  enter  into, 
or  enters  into,  a  management  contract 
for  eligible  property  and  that — 

(a)  Is  a  nonprofit  organization  that  is 
incorporated  under  the  laws  of  the  State 
or  tribe  in  which  it  is  located; 

(b)  May  be  established  by  more  than 
one  resident  organization  or  RC,  so  long 
as  each  such  organization  or  RC  (1) 
approves  the  establishment  of  the  RMC 
and  (2)  has  representation  on  the  board 
of  directors  of  the  RMC; 

(c)  Has  an  elected  board  of  directors; 

(d)  Has  by-laws  that  require  the  board 
of  directors  to  include  representatives  of 
each  resident  organization  or  RC 
involved  in  establishing  the  corporation; 

(e)  Provides  that  its  voting  members 
are  residents  of  the  eligible  property  it 
manages  or  will  manage  under  a 
homeownership  program  and  of  any 
other  property  or  public  or  Indian 
housing  developments; 

(f)  Is  approved  by  the  RC;  if  there  is 
no  RC,  a  majority  of  the  households  of 
the  eligible  property  shall  approve  the 
establ^hment  of  an  RC  to  determine  the 
feasibility  of  establishing  a  corporation 
to  manage  the  property;  and 

(g)  May  serve  as  both  the  RMC  and 
the  RG  so  long  as  the  RMC  qualifies  as 
anRC 

Single  parent  An  individual  who— 
(a)  Is  unmarried  or  legally  separated 
from  a  spouse;  and 

(b)(l}  has  one  or  more  minor  children 
for  whom  the  individual  has  custody  or 
joint  custody;  or  (2)  is  pregnant. 

///.  Planning  Grants— Reserved 

In  fiscal  year  1991,  HUD  will  not  fund 
planning  grants  under  the  HOPE  3 
program.  HUD  intends  to  fund  HOPE  3 
planning  grants  for  fiscal  year  1992,  and 
invites  comments  on  the 
appropriateness  for  HOPE  3  of  the  rules 
governing  planning  grants  under  the 
HOPE  1  and  HOPE  2  programs.  These 
comments  will  be  considered  in 
establishing  any  HOPE  3  planning  grant 
rules  as  part  of  the  final  regulation. 

rv.  Implementation  Grants 

Section  401.  Implementation  grants. 

(a)  Implementation  grants.  HUD  shall 
make  implementation  grants  to 
applicants  for  the  purpose  of  carrying 
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out  homeownenhip  programs  approved 
under  thia  title. 

(b)  National  competition  with  regional 
allocation.  HUD  shall  allocate  funding 
authority  for  each  of  the  10  HUD 
Regions  by  formula,  based  on  three 
equally  weighted  factors — 

(1)  The  number  of  rental  units  in  the 
Region,  as  determined  by  the  Bureau  of 
the  Census,  occupied  by  persons  with 
incomes  at  or  below  the  {>overty  level 
(half  of  the  weight  for  this  factor),  and 
the  total  number  of  renters  in  the  Region 
(for  the  other  half): 

(2)  The  number  of  rental  units  in  the 
Region  that  are  unsuitable  because  they 
(i)  lack  or  have  incomplete  plumbing:  (ii) 
are  occupied  by  residents  who  are 
paying  more  than  30  percent  of  adjusted 
income  toward  rent  (including  utilities); 
(iii)  are  occupied  by  an  average  of  more 
than  one  person  in  the  household  per 
room;  or  (iv)  lack  or  have  incomplete 
kitchens:  and 

(3)  The  number  of  single  family 
properties  (with  up  to  four  units)  in  the 
Region  owned  by  HUD.  the  Resolution 
Trust  Corporation  in  its  affordable 
housing  inventory,  or  the  Department  of 
Veterans  Affairs. 

Paragraphs  (b)  (1)  and  (2)  measure  the 
need  for  the  program  and  paragraph 
(b)(3)  measures  the  supply  of  eligible 
property  available  for  the  program. 

(c)  Overall  limitations.  (1)  HUD  may 
approve  more  than  one  grant  for  a 
program  to  be  carried  out  in  a  locality, 
so  long  as  different  applicants  are  the 
grantees  and  the  programs  will  be 
carried  out  in  different  neighborhoods. 
A  single  applicant  may  apply  for  more 
than  one  implementation  grant,  but  HUD 
will  not  approve  grants  for  any  one 
applicant  that  total  more  than  $1  million 
in  any  year  in  any  one  HUD  Region,  in 
order  to  give  as  many  applicants  as 
possible  an  opportimity  to  develop 
homeownership  programs  and  to  fund 
applicants  in  various  areas  of  the 
country.  HUD  specifically  invites  public 
comment  on  the  advisability  of 
continuing  to  apply  this  $1  million  cap  to 
future  funding  rounds. 

(2)  No  amendments  to  increase 
previously  approved  grant  amounts  are 
allowed. 

Section  405.  Eligible  implementation 
grant  activities. 

(a)  Cost  limitations.  Implementation 
grants  may  be  used  for  the  reasonable 
costs  of  eligible  activities  necessary  to 
carry  out  homeownership  programs. 

(b)  Eligible  activities.  Eligible 
activities  include— 

(1)  Architectural  and  engineering 
work.  Architectural  and  engineering 
work,  and  related  professional  services 
required  to  prepare  architectural  plans 


or  drawings,  write-ups,  specifications,  or 
inspections. 

(2)  Implementation  of  homeownership 
program. 

(i)  General.  Implementation  of  the 
homeownership  program,  including — 

(A)  Acquisition  of  the  eligible 
property  for  the  purpose  of  transferring 
ownership  to  eligible  families  in 
accordance  with  a  homeownership 
program  that  meets  the  requirements 
under  this  notice  (where  the  applicant 
owns  the  eligible  property  or  where 
HUD  otherwise  determines  that  an 
"arms  length"  relationship  for 
acquisition  does  not  exist,  program 
funds  may  not  be  used  for  acquisition  of 
the  property  for  the  program); 

(B)  The  provision  of  assistance  to 
families  to  make  acquisition  by  them 
affordable  (including  interest  rate 
reductions  ("interest  rate  buy-downs") 
and  down  payment  assistance). 

(ii)  Maximum  acquistion  costs.  (A) 
The  cost  of  acquiring  an  eligible 
property  (by  an  applicant  or  other  entity 
for  transfer  to  eligible  families  or  by 
eligible  families),  which  may  not  exceed 
the  as-is  fair  market  value  of  a  property 
for  residential  use,  taking  into  account 
any  applicable  low-income  use 
restrictions,  determined  in  accordance 
with  a  recent  appraisal  conducted  under 
procedures  established  or  approved  by 
HUD,  plus  reasonable  and  customary 
closing  costs  charged  for  comparable 
transactions  in  the  market  area. 

(B)  Where  the  eligible  property  is  a 
public  or  Indian  housing  development, 
the  cost  of  acquisition  is  not  an  eligible 
cost,  but  closing  and  other  costs  related 
to  acquisition  of  the  development  are 
eligible  costs.  Where  a  public  or  Indian 
housing  development  contains 
improvements  provided  through  local 
tax  revenues  that  increased  the  value  of 
the  development  an  applicant  may 
request  HUD  to  waive  this  limitation  to 
permit  use  of  program  funds  to  pay  the 
PHA/IHA  for  the  depreciated  value  of 
the  amount  of  local  tax  revenues  spent 
on  such  improvements.  The  request  for 
the  waiver  shall  document  the  original 
contribution,  state  the  basis  for 
computing  the  amount  of  the 
depreciated  value,  and  otherwise  justify 
the  request. 

(iii)  Maximum  cost  of  acquisition  and 
rehabilitation.  (A)  The  cost  of 
acquisition  and  rehabilitation  paid  for 
from  grant  funds  may  not  exceed  80 
percent  of  the  maximum  amount  that 
may  be  insured  under  section  203(b)  of 
the  National  Housing  Act  (including  any 
high-cost  area  adjustments),  plus 
reasonable  and  customary  closing  costs 
charged  for  comparable  transactions  in 
the  market  area.  (The  cost  of  acquisition 
of  a  imit  in  a  public  or  Indian  housing 


development  is  not  an  eligible  cost.)  The 
maximum  cost  of  rehabilitation  that  may 
be  paid  for  from  grant  funds  may  not 
exceed  $33,500  for  any  unit  (which  shall 
not  be  adjusted  for  high-cost  areas). 

(B)  For  example,  in  Columbus,  Ohio,  a 
recipient  could  pay  no  more  than  $87,000 
from  grant  funds  provided  by  HUD  for 
the  cost  of  acquisition  and  rehabilitation 
of  a  one-unit  single  family  property.  This 
limitation  was  determined  by 
multiplying  the  FHA  single  family 
mortgage  insurance  limit  for  a  one-unit 
property  in  Columbus  by  80  percent 
($83,750X80%=$87.000).  Within  this 
overall  limitation,  the  recipient  could 
spend  up  to  $33,500  from  grant  funds  for 
rehabilitation. 

(3)  Rehabilitation,  (i)  Rehabilitation  of 
the  eligible  property  covered  by  the 
homeownership  program,  in  accordance 
with  standards  established  by  HUD  (see 
paragraph  (b)(2)  for  applicable  cost 
limitations  covering  both  acquisition 
and  rehabilitation).  The  property  shall 
be  rehabilitated  (including  the  provision 
of  suitable  amenities)  to  a  level  that 
makes  it  marketable  for  homeownership 
in  the  market  area  to  families  with 
incomes  at  or  below  the  median  for  the 
area.  HUD  encourages  applicants  to 
undertake  high  quality  rehabilitation, 
even  if  it  goes  beyond  applicable 
minimum  standards.  Luxury  items 
(fixtiires,  equipment,  and  landscaping  of 
a  type  or  quality  which  substantially 
exceeds  that  customarily  used  in  the 
locality  for  properties  of  the  same 
general  type  as  the  property  to  be 
rehabilitated)  do  not  qualify  as  eligible 
expenses.  The  construction  of  swimming 
pools  is  prohibited.  The  cost  to  fill  in  or 
eliminate  a  pool  from  the  property  and 
the  cost  to  repair  an  exist^  pool  are 
eligible. 

(ii)  The  application  shall  describe  all 
improvements  to  be  made  to,  or 
amenities  to  be  provided  for,  the 
property,  whether  or  not  they  may  be 
funded  by  use  of  grant  amounts, 
contributions  towards  the  match 
required  under  the  program,  or  other 
funds.  HUD  may  disapprove 
improvements  or  amenities  it 
determines  are  unsuitable  for  the  HOPE 
program,  even  if  they  will  be  paid  for 
from  non-program  fiuids. 

(iii)  If  an  applicant  proposes  to  make 
improvements  to  an  eligible  property 
beyond  those  that  qualify  as  eligible 
costs,  it  shall  assure  that  their  entire 
cost  will  be  covered  by  funds  other  than 
the  HOPE  grant  and  any  amounts 
contributed  towards  the  match  and  that 
the  affordabilify  of  the  property  will  not 
be  impaired.  No  such  local  funds  may 
count  towards  the  match. 
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(iv)  The  rehabilitation  shall  meet  local 
codes  applicable  to  rehabilitation  work 
in  the  jurisdiction  (but  not  less  than  the 
housing  quality  standards  established 
under  the  Section  8  Certificate  program), 
and  shall  include  improvements 
necessary  to  meet  applicable  Federal 
requirements,  and  may  include  energy 
conservation-related  repairs  and 
improvements  and  the  repair  or 
replacement  of  major  systems  in  danger 
of  failure. 

(4)  Administrative  costs. 
Administrative  costs  of  the  program. 
The  total  amount  that  may  be  spent  on 
administrative  activities  from  the 
amount  of  the  grant  and  any 
contribution  towards  the  match  may  not 
exceed  15  percent  of  the  amount  of  the 
grant  HUD  provides  under  this  notice. 

(5)  Counseling  and  training. 
Counseling  and  training  of  homebuyers 
and  homeowners  under  the 
homeownership  program.  This  may 
include  such  subjects  as  counseling  and 
training  related  to  personal  financial 
management,  home  maintenance,  home 
repair,  construction  skills  (to  the  extent 
appropriate,  especially  where  the 
eligible  family  will  do  some  of  the 
rehabilitation),  and  the  general  rights 
and  responsibilities  of  a  homeowner. 

(6)  Relocation.  Relocation  of  residents 
who  elect  to  move,  in  accordance  with 
section  735. 

(7)  Temporary  relocation.  Any 
necessary  temporary  relocation  of 
residents  during  rehabilitation,  in 
accordance  witih  section  735. 

(8)  Replacement  reserves,  (i) 
Replacement  reserves  for  the  properfy,  if 
necessary  to  achieve  long-term 
affordabiUfy,  as  provided  in  section 
415(b)(12).  Assistance  for  replacement 
reserves  may  be  drawn  down  under  the 
grant  agreement  to  fund  the  reserve 
established  in  accordance  with  HUD 
guidelines,  and  the  interest  earned  on 
the  reserve  shall  be  credited  to  the 
reserve  for  iise  for  replacement 
expenses  under  the  program.  Where  a 
HOPE  3  application  proposes  fmiding  of 
a  replacement  reserve,  it  shall  describe 
the  escrow  or  other  arrangement  that 
will  be  used  to  safeguard  the  funds 
(including  who  will  administer  the 
reserve),  the.  basis  for  the  proposed 
amount  of  the  reserve,  the  proposed  life 
of  the  reserve,  and  the  proposed 
disposition  of  any  remaining  amounts. 

(ii)  Although  funding  of  replacement 
reserves  is  an  eligible  expense  under  the 
notice,  HUD  invites  comments  on 
whether  a  replacement  reserve  is 
needed  for  a  single  family 
homeownership  program,  especially 
with  respect  to  public  and  Indian 
housing  transferred  for  liomeownership 
under  the  program. 


(iii)  The  entify  with  fiduciary 
responsibility  for  any  replacement 
reserve  shall  be  bonded,  in  accordance 
with  requirements  prescribed  or 
approved  by  HUD. 

(9)  Legal  fees.  Customary  and 
reasonable  costs  of  professional  legal 
services. 

(10)  Ongoing  training  needs.  Defraying 
costs  for  Uie  ongoing  training  needs  of 
the  recipient  for  courses  of  instruction 
that  are  directly  related  to  developing 
and  carrying  out  the  homeownership 
program. 

(11)  Economic  development  (i) 
Economic  development  activities  that 
promote  economic  self-sufficiency  of 
homebuyers  and  homeowners  under  the 
homeownership  program,  such  as  job 
training  or  retraining.  The  recipient  shall 
enter  into  written  agreements  with  the 
providers  of  economic  development 
services  specifying  the  services  to  be 
provided,  including  estimates  of  the 
numbers  of  homebuyers  and 
homeowners  to  be  assisted. 

(ii)  The  amount  of  an  implementation 
grant  that  may  be  used  for  economic 
development  activities  may  not  exceed 
$250,000. 

(12)  Other  activities.  Other  activities 
proposed  by  the  applicant,  to  the  extent 
the  applicant  justifies  them  as  necessary 
for  the  proposed  homeownership 
program  and  HUD  approves  them. 

Section  410.  Matching  requirements. 

(a)  Requirement  for  each  recipient  to 
match  the  HUD  grant  (1)  Each  recipient 
shall  assure  that  matching  contributions 
equal  to  not  less  than  33  percent  of  the 
amount  of  the  implementation  grant 
shall  be  provided  from  non-Federal 
sources  to  carry  out  the  homeownership 
program.  Amounts  contributed  to  the 
match  shall  be  used  for  eligible 
activities  or  in  accordance  with  this 
section. 

(2)  Contributions  for  eligible 
administrative  costs  may  be  recognized 
for  matching  purposes  only  up  to  an 
amount  equal  to  7  percent  of  the  amount 
of  the  implementation  grant  (This 
limitation  is  in  addition  to  the  limitation 
that  the  total  amount  that  may  be  spent 
on  administrative  activities  from  the 
amount  of  the  grant  and  any 
contributions  towards  the  match  may 
not  exceed  15  percent  of  the  grant 
amount  (section  405(b)(4).) 

(3)  For  example,  if  the  grant  amount  is 
$600,000.  the  recipient  must  assure  the 
provision  of  at  least  ^00.000  (33  percent 
of  the  grant)  from  non-Federal  sources. 
Contributions  for  administrative  costs 
that  may  be  counted  towards  the  match 
may  not  exceed  $42,000  (7  percent  of  the 
grant  amount  of  $600,000).  In  addition, 
assuming  contributions  of  $424)00  for 


administrative  costs,  Uie  applicant  must 
provide  contributions  covering  the 
remaining  $158,000  ($200.000- $42,000) 
required  for  the  match  from  non-Federal 
sources.  Although  an  applicant  can 
spend  more  than  this  on  administrative 
costs,  it  may  not  be  counted  toward  the 
match. 

(b)  Form.  Contributions  may  only  be 
in  the  form  of — 

(1)  Cash  Contributions  from  non- 
Federal  resources.  Non-Federal 
resources  may  not  include  funds  from  a 
Community  Development  Block  Grant 
made  to  an  entitlement  grantee  or  a 
State  under  section  106(b)  or  section 
106(d),  respectively,  of  the  Housing  and 
Community  Development  Act  of  1974, 
except  to  the  extent  permitted  for 
administrative  expenses  under 
paragraph  (b)(2).  Non-Federal  resources 
may  not  include  Federal  tax 
expenditures,  comprehensive  grants 
under  section  14  of  the  1937  Act  or 
amounts  provided  to  the  development 
from  syndication  of  the  low  income 
housing  tax  credit.  (Financing  involving 
the  use  of  the  low  income  housing  tax 
credit  is  prohibited  by  section 
415(b)(ll)(iii).)  Not-Federal  resources 
may  include  contribution  of  trust  funds 
held  by  Federal  agencies  for  Indian 
tribes. 

(2)  Administrative  costs.  Payment  of 
eligible  administrative  costs  approved 
by  HUD  from  non-Federal  resources. 
Contributions  for  administrative  costs 
that  exceed  7  percent  of  the  grant  may 
not  count  toward  the  match.  Non- 
Federal  resources,  for  the  purposes  of 
counting  contributions  for 
admi.nistrative  costs,  may  include  funds 
from  a  Community  Development  Block 
Grant  made  to  an  entitlement  grantee  or 
a  State  under  section  106(b)  or  section 
100(d)  of  the  1974  Act. 

(3)  Taxes,  fees,  and  other  charges.  The 
present  value  of  taxes,  fees,  or  other 
charges  that  are  normally  and 
customarily  imposed  but  are  waived. 
foregone,  or  deferred  in  a  maimer  that 
facilitates  the  implementation  of  a 
homeownership  program  assisted  under 
this  notice.  Only  amounts  for  the  period 
after  the  date  a  property  is  acquired  by 

a  recipient  or  other  entify  for  transfer  to 
eligible  families  (or  the  effective  date  of 
the  implementation  grant  agreement  if 
no  acquisition  is  necessary)  may  be 
counted  toward  the  match.  For  example, 
if  a  city  agrees  to  forego  real  property 
taxes  for  20  years,  the  application  shall 
compute  the  estimated  tax  that  would 
be  otherwise  payable  over  the  20  years 
period,  and  discount  it  to  present  value 
based  on  a  discount  rate  approved  or 
prescribed  by  HUD.  Amounts  that 
would  be  waived,  foregone,  or  deferred 
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for  longer  than  20  years  from  the  date  a 
family  acquires  homeownership 
interests  in  the  unit  may  not  be  counted 
toward  the  match  because  enforcement 
would  be  Inpracticable.  Where  the 
match  includes  amounts  under  this 
paragraph  (b)(3).  the  documents 
transferring  the  homeownership  interest 
to  the  family  shall  evidence  the 
contribution,  to  the  extent  the 
contribution  has  not  already  been 
received. 

(4)  Real  property.  Real  property 
contributed  for  use  under  an  approved 
homeownership  program. 

(i)  Where  the  eligible  property  is  a 
public  or  Indian  housing  development, 
the  cost  of  acquisition  is  not  an  eligible 
cost  and.  therefore,  the  value  of  such  a 
development  may  not  be  counted  as  a 
contribution  toward  the  match. 

(it)  The  as-is  fair  maricet  value  of  real 
property  may  be  counted  as  a 
contribution  toward  the  match, 
determined  in  accordance  with  a  recent 
appraisal  conducted  under  procedures 
established  or  approved  by  HUD.  For 
eligible  property,  the  fair  maricet  value 
shall  be  determined  in  accordance  with 
section  405(b)(2)(ii). 

(5)  Infrastructure.  The  fair  market 
value  of  investment  in  on-site  and  off- 
site  infrastructure  required  for  a 
homeownership  program.  Only 
expenditures  for  capital  improvements 
made  after  the  date  of  notification  by 
HUD  of  implementation  grant  approval 
that  are  for  physical  improvements 
directly  related  to  and  necessary  for  the 
homeownership  program  may  be 
counted  towards  the  match,  bivestment 
in  infrastructure  may  include  such 
activities  as  new  or  repaired  utility 
laterals  connecting  eligible  property  to 
the  main  line  and  new  or  rebuilt 
walkways,  sidewalks,  or  curbs  on  or 
contiguous  to  the  eligible  property.  If  the 
investment  in  infrastructure  also 
benefits  other  properties,  only  the  share 
of  the  costs  directly  benefiting  the 
eligible  property  under  the 
homeownership  program  may  be 
counted  toward  the  match.  HUD 
specifically  invites  comments  on  what 
investment  in  infrastructure  should 
count  and  how  to  value  it. 

(d)  Debt  forgiyenesa.  Where  debt  on 
real  property  to  be  acquired  under  the 
program  is  forgiven,  permitting  the 
property  to  be  acquired  for  less  than  fair 
market  value,  the  savings  may  count  as 
a  match.  However,  the  forgiveness  of 
the  amount  of  any  debt  exceeding  the 
fair  market  value  of  a  property  under  the 
program,  determined  under  section 
40S(b)(2)(ii)  or  paragraph  (b)(4).  may  not 
be  counted  toward  the  match. 

(7)  Other  in-kind  contributions,  (i)  The 
reasonable  value  of  in-kind 


contributions  proposed  by  the  applicant 
in  the  application  and  approved  by 
HUD.  In  reviewing  proposed  in-kind 
contributions.  HUD  shall  review  to 
ensure  (A)  the  proposed  contribution  is 
to  be  used  for  an  eligible  activity  under 
the  proposed  homeownership  program; 
(B)  the  application  demonstrates  that  the 
proposed  in-kind  contribution  will 
actually  be  provided:  and  (C)  the 
proposed  value  of  the  contribution  is 
reasonable.  In  determining  whether  the 
value  is  reasonable,  HUD  shall  generally 
consider  the  amount  such  work  would 
otherwise  cost  the  program,  but  may 
adjust  the  value,  based  on  special 
circumstances. 

(ii)  All  donated  labor,  including  sweat 
equity  provided  by  a  homebuyer  or 
homeowner,  shall  be  valued  at  $5  an 
hour,  except  for  donated  professional 
labor,  as  approved  by  HUD,  including 
work  by  homebuyers  and  homeowners. 
The  donated  professional  labor  shall  be 
valued  at  the  fair  market  value  of  the 
work  completed.  Professional  labor  is 
work  ordinarily  performed  by  the  donor 
for  payment,  such  as  work  by  laborers, 
electricians,  and  architects  that  is 
equivalent  to  work  they  do  in  their 
occupations. 

(c)  Other  restrictions.  Contributions 
toward  eligible  activities  that  are  not 
directly  related  to  acquisition  or 
rehabilitation  of  the  property  may  be 
counted  toward  the  match  only  to  the 
extent  the  expenses  are  incurred  before 
the  date  the  family  acquires  the 
homeownership  interest,  except  that 
contributions  for  counsehng  and  training 
of  homeowners  may  be  counted  if 
provided  within  one  year  of  the  transfer 
of  ownership  interest  to  the  family. 

(d)  Exception  for  Indian  Housing 
Authorities.  Where  the  recipient  is  an 
IHA  and  the  IHA  (acting  in  that 
capacity)  has  not  received,  and  will  not 
receive,  amounts  under  title  I  of  the 
Housing  and  Commimity  Development 
Act  of  1974  for  the  fiscal  year  in  which 
HUD  obligates  HOPE  grant  funds,  the 
match  requirements  under  this  section 
shall  not  apply. 

Section  415.  Applications  for 
implementation  grants. 

(a)  NOFA.  An  application  for  an 
implementation  grant  shall  be  submitted 
by  an  applicant  in  accordance  with  this 
notice  and  the  NOFA  to  be  published  by 
HUD  when  funds  become  available. 
HUD  will  not  accept  any  applications 
until  after  publication  of  the  NOFA.  The 
NOFA  will  advise  potential  applicants 
how  to  obtain  an  apphcation  packet  and 
establish  deadlines  and  other 
requirements  for  submission  of 
applications. 


(b)  Application  contents.  Each 
application  shall  contain  the  information 
required  by  the  application  packet, 
which  shaU  include  at  least  the 
following  items. 

(1)  Request  for  HOPE  Grant,  (i)  The 
application  shall  contain  a  request  for 
an  implementation  grant;  (ii)  a 
description  of  the  personnel  necessary 
to  complete  the  activities;  (iii)  the 
amount  of  the  grant  requested  for  each 
activity;  and  (iv)  a  summary  description 
of  the  proposed  homeownership 
program.  The  amount  requested, 
together  with  any  non-Federal 
contributions,  shall  be  sufficient  to  carry 
out  all  proposed  activities. 

(2)  Match  requirements.  The 
application  shall  describe  and  contain 
commitments  for,  the  resources  that  are 
expected  to  be  contributed  toward  the 
match  required  under  section  410,  and  of 
any  other  resources  that  are  expected  to 
be  made  available  in  support  of  the 
homeownership  program.  Acceptable 
evidence  that  the  contribution  will  be 
provided  shall  be  included.  For  example, 
if  20  years  of  tax  abatement  will  be 
counted  toward  the  match,  the  chief 
executive  officer  or  appropriate 
legislative  body  of  the  government    : 
should  submit  a  copy  of  the  law  or  other 
official  action  documenting  this 
commitment.  The  applicant  should 
submit  a  document  evidencing  a  binding 
commitment  by  the  donor  to  donate  the 
cash  or  other  property,  subject  only  to 
approval  of  the  implementation  grant 
and  any  other  necessary  conditions  -. 
approved  by  HUD. 

(3)  Qualifications  and  experience  of 
applicant  (i)  The  application  shall 
describe  the  applicant  and  contain  a 
statement  of  its  qualifications  and 
experience,  including  qualifications  and 
experience  in  providing  housing  for  low- 
income  families. 

(ii)  Where  a  public  body  submits  an 
application  in  cooperation  with  a 
private  nonprofit  organization,  the 
application  shall  include  a  written 
agreement  that  delineates  their 
respective  roles  and  responsibilities. 

(4)  Description  of  proposed 
homeownership  program.  The 
application  shall  describe  the  proposed 
homeownership  program,  demonstrating 
consistency  with  all  requirements 
specified  in  this  notice  and  the  ' 
application  packet  (see,  especially, 
section  405,  Eligible  Implementation 
Grant  Activities  and  Part  V,  Other 
Requirements).  The  application  shall 
specify  the  activities  to  be  carried  out 
their  estimated  costs,  and  a  reasonable 
schedule  for  carrying  out  the  activities. 
The  schedule  shall  require  completion  of 
program  activities  imder  the  grant 
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agreement  no  later  than  three  years 
from  the  effective  date  of  the  grant 
agreement.  See  Section  705  for  related 
requirements  and  provisions  permitting 
HUD  to  permit  a  longer  deadline  for 
completion  of  program  activities.  See 
section  715  for  requirements  for  the 
timely  transfer  of  ownership  interests  to 
eligible  famiUes. . 

(5)  Plan. — (i)  Identifying  and  selecting 
families.  The  application  shall  contain  a 
plan  for  identifying  and  selecting  eligible 
families  to  participate  in  the 
homeownership  program.  The  plan 
shall— 

(A)  Establish  equitable  procedures  for 
selection  of  eligible  families.  Except  for 
Indian  tribes  and  IHAs  as  described  in 
section  505(a)(2),  the  plan  shall  also 
describe  activities  planned  to  carry  out 
the  applicant's  affirmative  fair  housing 
marketing  responsibilities  that  apply 
whenever  homeownership  opportimities 
are  made  available  to  other  than  current 
resi  ents  of  the  property.  The  plan  shall 
describe  the  apphcant's  affirmative  fair 
housing  marketing  strategy,  including 
specific  steps  to  inform  potential 
applicants  and  solicit  applications  irom 
eligible  families  in  the  housing  market 
area  who  are  least  likely  to  apply  for  the 
progrcmi  without  spacial  outreach.  The 
plan  shall  require  any  family  determined 
not  to  have  paid  the  appropriate  amount 
of  tenant  contribution  under  a  HUD 
housing  assistance  program  to  resolve 
any  deficiency  before  being  selected  for 
homeownership; 

(B)  Give  a  first  preference  to 
otherwise  qualified  current  residents 
and  a  second  preference  to  otherwise 
qualified  eligible  families  who  have 
completed  participation  in  an  economic 
self-sufficiency  program.  The  following 
self-sufficiency  programs  (and  any  other 
Federal,  State,  or  local  program 
proposed  by  the  applicant  and  approved 
by  HUD  as  equivalent)  qualify:  Project 
Self-Sufficiency,  Operation  Bootstrap, 
Family  Self-Sufficiency,  and  JOBS; 

(C)  Require  the  recipient  to  promptly 
notify  in  writing  any  rejected  applicant 
family  of  the  grounds  for  any  rejection, 
or  to  require  the  recipient  to  require 
another  appropriate  entity  to  do  so; 

(D)  Require  each  eligible  family 
selected  for  homeownership  to  certify  at 
the  time  it  acquires  an  ownership 
interest  in  the  unit  (or  enters  into  a  lease 
or  other  conditional  ownership 
agreement  providing  for  acquisition  of 
an  ownership  interest  by  the  family) 
that  it  intends  to  occupy  the  unit  as  its 
principal  residence; 

(E)  Require  each  eligible  family  to 
agree  not  to  lease  or  otherwise  make  the 
property  available  for  occupancy  by 
other  residents  dunng  the  15-year  period 
from  the  date  it  acquires  ownership 


interest  in  the  unit  (or  enters  into  a  lease 
or  other  conditional  ownership 
agreement  providing  for  acquisition  of 
an  ownership  interest  by  the  family), 
uidess  the  recipient  determines  that 
family  is  required  to  move  outside  the 
market  area  due  to  a  change  in 
employment  or  an  emergency  situation; 

(F)  Require  any  eligible  family  that 
violates  the  agreement  made  under 
paragraph  (E)  to  pay  the  amount  then 
due  under  the  promissory  note;  and 

(G)  Describe  the  composition  of  the 
residents  and  potential  eligible  families, 
including  family  size  and  income,  and 
racial,  ethnic,  and  gender 
characteristics,  as  required  by  HUD. 

(ii)  Providing  relocation.  The 
apphcation  shall  describe  the  proposed 
relocation  activities,  in  accordance  with 
the  requirements  of  section  735.  The 
plan  shall  specify  the  approximate 
number  of  families  and  individuals  who 
are  expected  to  choose  to  move  and  the 
number  who  will  be  temporarily 
relocated  during  rehabilitation,  the 
estimated  costs,  the  source  of  funding, 
and  other  available  resources  (including, 
for  example,  section  8  assistance). 

(iii)  Managing  sweat  equity.  Where 
applicable,  tfie  appUcation  shall  contain 
a  plan  for  managing  the  provision  of 
sweat  equity  by  homebuyers  and 
homeowners,  including  a  description  of 
the  anticipated  scope  of  the  work, 
schedule  of  completion,  training  of 
homebuyers  and  homeowners  (and 
training  of  others  donating  labor  .in 
connection  with  sweat  equify  activify), 
supervision  of  the  work  by  a  Ucensed 
general  contractor,  and  a  contingency 
plan  if  the  sweat  equify  is  not  fully 
provided  or  the  schedule  is  not  met. 

(iv)  Providing  training  and  counseling. 
The  application  shall  contain  a  plan  for 
providing  training  and  counseling  for 
homebuyers  and  homeowners. 

(6)  Eligible  property.  The  application 
shall  contain  the  following  information 
about  the  properties  expected  to  be 
acquired  under  the  program: 

(i)  The  types  and  sizes  of  properties; 

(ii)  Whether  the  appliceuit  expects  the 
properties  to  be  vacant; 

(iii)  Whether  the  properties  will  be 
owned  by  the  Federal  government, 
PHAs/IHAs,  or  State  or  local 
governments;  and 

(iv)  The  anticipated  locations  of  the 
properties,  by  specifying  particular 
neighborhoods  where  activities  will  be 
carried  out  and  describing  racial,  ethnic, 
and  gender  characteristics  of  residents 
of  the  neighboiiioods. 

(7)  Housing  quality  standards  plan. 
The  application  shall  include  a  housing 
quaUty  standards  plan  describing  how 
the  applicant  will  ensure  that — 


(i)  The  unit  will  be  bee  from  any 
defects  that  pose  a  danger  to  health  or 
safefy  before  transfer  of  an  ownership 
interest  in  a  unit  to  an  eligible  family  or 
execution  of  a  lease  with  an  option  to 
purchase.  The  recipient  shall  inspect,  or 
ensure  inspection  of,  each  unit  to 
determine  it  does  not  pose  an  imminent 
threat  to  the  life,  health,  or  safefy  of 
current  or  future  residents  and  that  the 
property  has  passed  recent  fire  and 
other  applicable  safefy  inspections 
conducted  by  appropriate  local  officials; 
and 

(ii)  The  unit  will,  not  later  than  2  years 
after  the  transfer  to  an  eligible  family, 
meet  minimum  housing  standards.  The 
recipient  shall  inspect,  or  ensure 
inspection  of,  each  unit  to  determine  it 
meets  the  local  housing  code  or  the 
housing  qualify  standards  established 
by  HUD  for  the  Section  8  Certificate 
program,  whichever  is  higher. 

Higher  standards  may  be  proposed  by 
the  applicant  or  required  by  lenders. 

(8)  Replacement  housing.  The 
appUcation  may  contain  an  application 
under  section  18  of  the  1973  Act  for  the 
dispostion  of  units  in  public  or  Indian 
housing  developments  (see  sections 
110(a)  and  601(d)).  HOPE  assistance 
may  not  be  used  to  fund  replacement 
housing  under  section  18. 

(9)  NondisplacemenU  participation  by 
residents.  The  application  shall  contain- 
a  certification  by  the  applicant  that  no 
person  has  been  or  will  be  displaced 
from  his  or  her  dwelling  as  a  direct 
result  of  a  homeownership  program 
under  this  notice.  This  does  not  preclude 
termination  of  tenancy  for  violation  of 
the  terms  of  occupancy  of  a  unit.  Each 
resident  of  an  eligible  property  shall  be 
given  an  opportunify  to  become  a 
homeowner  under  this  program  if  the 
resident  qualifies  as  an  eligible  family 
and  meets  other  program  requirements. 
The  use  of  eligible  properties  occupied 
by  residents  or  other  occupants  who  are 
not  interested  in,  or  do  not  quaUfy  for. 
homeownership  and  who  do  not  elect  to 
move  will  not  be  feasible. 

(10)  Management  entity.  The 
application  shall  identify  and  describe 
the  entify  that  will  operate  and  manage 
the  properfy,  and  contain  a  copy  of  the 
proposed  contract.  Where  homeowners 
will  have  full  responsibilify  (as  is 
expected  in  scattered  site,  fee  simple 
ownership  arrangements),  this 
requirement  will  only  cover  the  period, 
if  any,  until  the  homeowners  become 
fully  responsible. 

(11)  Financing,  (i)  The  appUcation 
shaU  identify  and  describe  the  financing 
proposed  for  any  (A)  rehabilitation  and 
(B)  acquisition  [1)  of  the  properfy,  where 
applicable,  by  the  applicant  or  other 


/  Vol  5a.  No.  23  /  Moaday.  Pebreary  4.  1991  /  Rules  and  Regulations 


entity,  including  mi  RC  for  transfw  to 
eligibW  faailiM^  and  p)  by  tliybie 
famibM  of  owiMnk^  intaftsta  in  unit* 
in  th«  tU^bk  ptoperty. 

(ii)  Finanring  may  include  oae  of  tb« 
imp'  naentatioa  grant  to  permit  tranafer 
of  ai.    MToerahip  intaratt  in  a  unit  to  an 
eli^Ua  family  for  lata  than  fair  market 
value  or  with  aaaisted  financing:  tale  for 
cash;  or  other  toorcea  of  financing 
(subject  to  re^airemeata  that  apply  to 
such  other  sources),  including 
conventional  mortgage  loans,  mortgage 
loans  insured  under  title  n  of  the 
National  tiousing  Act,  and  mortgage 
loans  under  other  available  prograais. 
such  as  VA.  FmHA.  and  RTC  seUar- 

aSSisted  finnnrli^ 

(iii)  Financing  may  not  involve  use  of 
the  low  income  housing  tax  credit  No 
assumptions  are  permitted.  HUD  invites 
comments  on  whether  aaeumptions 
should  be  permitted 

(12)  AffordabHity—{i)  tniUal 
affordability.  (A)  The  application  shall 
demonstrate  that  the  monthly 
expenditure  for  principal,  interest,  taxes, 
and  insurance  by  an  eligible  family  that 
is  necessary  to  complete  the  sale  for  the 
initial  acquisition  of  a  unit  does  not 
exceed  30  percent  of  the  adjusted 
income  of  the  fiimily,  determined  in 
accordance  with  24  CFR  part  913  (where 
the  recipient  is  a  PHA,  RNfC.  or  RC). 
part  813  (unless  the  recipient  is  a  PHA, 
RMC  or  RC).  or  part  905  (for  Indian 
housing  deveiopments).  as  appropriate. 
As  required  by  the  statute,  closing  costs 
are  included  in  this  cap  to  the  extent 
they  are  incbded  hi  the  costs  of 
prindpai  and  interest  or  are  otherwise 
required  to  be  paid  by  the  homeowner 
over  time  after  acquisition.  It  does  not 
make  sense  to  count  closing  costs  paid 
as  a  lump  sura  at  closing  for  purposes  of 
computing  a  monthly  maximum  family 
expenditure.  In  setting  the  sales  price  for 
acquisition,  the  applicant  shall  take  mto 
account  the  need  to  comply  with  this 
affordability  standard. 

(B)  Applicants  are  encouraged  to 
consider  the  additional  monthly  costs  of 
utilities  and  other  montiily  housing  costs 
in  determining  whether  the  family  can 
afford  to  purchase  a  anit 

(ii)  Coatinaed  affordability.  The 
application  shall  contain  a  feasible  plan 
for  ensuring  conHnaad  affordobihty  by 
homebuyers  and  homeowners  in  the 
eligible  property.  The  plan  shall  avoid 
using  financing  such  as  a  mortgage  that 
is  not  faUy  amortixing  (such  as  a 
"balloon"  mortgage)  or  that  hivohres 
negative  amortization,  that  would  impair 
the  continued  affordabihty  of  the 
property  for  eligible  fomibes. 

(13)  So/bs  price  to  applicant  or  other 
entity.  The  application  shall  qwcify  the 
estimated  average  sales  price  to  the 


recipient  for  tfaa  properties  expected  to 
be  acquired  for  homownership  under  the 
program,  the  baaia  for  the  estimate,  and 
terms  (if  known)  to  the  entity  that  will 
purchase  properties  for  resale  to  eligible 
familiea. 

(14)  Sales  prices  and  terms  of  sale  to 
eligible  families;  form  of  ownership  (i) 
The  application  shall  contain  estimated 
sales  prices  and  terms  of  sale  to  eligible 
famibas.  The  appUcation  shall  also 
specify  the  type  or  types  of 
honieownership  to  be  used,  including 
cooperative  ownerriiip  (including 
limited  equity  cooperative  ownership), 
fee  simple  ownership  (including 
condominium  ownership),  or  another 
form  of  ownership  proposed  and 
justified  by  the  ^>plicant  and  approved 
by  HUD.  The  application  shall  contain  a 
certification  that  tfaa  proposed  type  of 
homeovvnership  is  consistent  with  any 
applicable  State  and  local  or  tribal  law. 
For  example,  if  the  applicant  is  a 
cooperative  that  proposes  to  own  die 
property,  it  must  have  the  legal  ability  to 
own  the  particular  property. 

(ii)  In  order  for  the  luimeowner  to 
have  a  continuing  equity  interest  in  the 
property,  the  proposed  program  shall 
require  each  eligible  family  to  make  an 
investment  in  the  property,  which  shall 
either  be  in  the  form  of  a  downpayment 
paid  at  closing  from  family  resources  or 
from  the  proceeds  of  a  loan  to  the  family 
secured  by  a  mortgage  on  the  property. 

(iii)  An  eligible  family  may  trasisfer 
amounts  credited  to  it  under  other  HUD 
homeownership  programs  (including 
Turnkey  III  and  Mutual  Help)  to  meet 
downpayment  obligations  imder  the 
HOPE  program,  if  it  is  purchasing  the 
same  unit  it  has  occiqiied  under  the 
other  HUD  homeownership  program.  An 
applicant  may  permit  family  to  meet  its 
downpayment  obligation  through 
"sweat  equity"  performed  before 
closing. 

(iv)  See  section  110(f)  for  provisions 
governing  the  use  of  single  family  FHA 
mortgage  insurance. 

(15)  Resale  restrictions,  if  any.  The 
applicant  shall  contain  any  proposed 
restrictions  on  the  resale  of  units  by 
initial  or  subsequent  homeowners  under 
the  homeownership  program  (section 
720(a)(l](ii)).  The  required  restrictions 
set  forth  in  section  720  need  not  be 
restated. 

(16)  CHAS  certification.  The 
application  shall  contain  certification  by 
the  public  official  who  submits  tfaa 
CHAS  that— 

(i)  The  proposed  acthritiea  are 
consiatent  with  the  approved  CHAS  of 
the  State  or  unit  of  graieral  kxal 
government  within  wriUch  the  eligible 
property  is  located;  or 


(ii)  For  an  appUcatioa  submitted  on' or 
before  November  27, 1991  for  an  eligible 
property  that  is  not  within  the 
jurisdiction  of  a  State  or  unit  of  general 
local  government  that  has  an  approved 
CHAS,  the  application  is  consistent  with 
an  existing  State  or  local  houshig  plan 
or  strategy,  as  HUD  determines  to  be 
appropriate,  which  may  include  a 
housing  assistance  plan  under  the 
ConuBunity  Development  Block  Grant 
program. 

This  paragraph  shall  not  apply  to  an 
application  submitted  by  an  IHA.  MAs 
are  not  included  in  the  definition  of  a 
"jurisdiction."  the  entity  charged  with 
submitting  a  CHAS.  HUD  has  concluded 
that  IHAs  need  not  submit  a  CHAS  and 
need  not  submit  a  certification  of 
consistency  with  a  housing  strategy. 
However,  an  applicant  proposing  die 
use  of  Indian  housing  shall  submit  a 
tribal  plan  that  outlines  a  housing 
strategy  that  is  consistent  with  the 
development  plans  of  other  Federal 
agencies  having  responsibility  for  Indian 
land.  The  applicant  shall  demonstrate 
that  its  proposed  homeownership 
program  is  consistent  with  the  tribal 
plan. 

(17)  Equal  opportunity  certifications. 
(i)  The  application  shall  contain — 

(A)  A  certification  that  the  applicant 
will  comply  with  the  requirements  of  the 
Fair  Housing  Act,  title  VI  of  the  Civil 
Rights  Act  of  1964.  section  504  of  the 
Rehabilitation  Act  of  1973;  and  the  Age 
Discrimination  Act  of  1975,  and  will 
affirmatively  further  fair  housing:  or 

(B)  In  the  case  of  an  application  from 
an  Indian  tribe  or  IHA,  under  the 
circumstances  described  in  section 
505(a)(2)  of  this  notice,  a  certification 
that  the  applicant  will  comply  with  the 
Indian  CivU  Rights  Act  (25  U.S.C.  1301  et 
seq.\,  section  504  of  the  Rehabilitation 
Act  of  1973.  and  the  Age  Discrimination 
Act  of  1975. 

(ii)  The  application  shall  contain  a 
statement  from  the  applicant  (A) 
whether  or  not  a  desegregation  order, 
agreement  or  plan  that  applies  to  the 
applicant  is  in  effect  or  known  to  the 
applicant  to  be  under  consideration:  (B) 
that  the  applicant  is  not  in  violation  of 
any  existing  desegregation  order, 
compliance  a^eement,  or  voluntary    - 
agreement  or  a  statement  describing  the 
cireumstances  of  the  violation;  and  (C) 
describing  any  potential  impact  the 
proposed  homeownership  program  may 
have  on  implementing  any  existing  or 
pending  order,  agreement  or  irian. 

(18)  Plan  for  Use  of  Certain  Program 
Income.  The  application  shall  contain  a 
plan  for  use  of  proceeds  from  sales  to 
eligible  families  and  amounts  families 
may  not  retain  upon  resale.  The  plan 
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shall  provide  for  uncommitted  program 
income  to  be  spent  before  additional 
grant  amounts  are  drawn  down  by  the 
recipient 

(19)  Economic  development  The 
application  may  contain  a  plan  for 
economic  development  activities  under 
the  program.  The  application  shall 
demonstrate  that  there  is  a  direct 
relationship  between  any  proposed 
activities  under  section  405(b)(ll)(i)  and 
the  proposed  homeownership  program, 
and  describe  how  these  activities  will 
promote  the  self-sufficiency  of 
homebuyers  and  homeowners. 

(c)  Screening.  (1)  HUD  shall  screen 
each  application  submitted  on  or  before 
the  deadline  for  submission  set  forth  in 
the  NOFA  to  determine  whether  it  is 
complete,  is  internally  consistent 
contains  correct  computations,  and  is 
feasible.  Where  HUD  determines  an 
application  is  deficient  in  one  or  more  of 
these  areas,  it  shall  notify  the  applicant 
in  writing  and  give  it  an  opportunity  to 
correct  the  deficiencies  in  its 
application.  However,  the  applicant  may 
not  substantially  revise  the  application, 
such  as  by  substituting  another 
neighborhood,  because  that  would  not 
be  fair  to  other  applicants.  The 
notification  shall  inform  each  applicant 
that  it  may  request  information  and 
guidance  from  HUD  about  program 
requirements  and  preparation  of  the 
application.  The  notification  shall  also 
require  applicants  to  submit  additional 
or  correct  material  no  later  than  close- 
of-business  of  the  appropriate  HUD 
office  on  the  14th  calendar  day  after  the 
date  of  the  notification  to  the  applicant 
giving  it  an  opportunity  to  modify  its 
application.  HUD  shall  not  extend  this 
deadline  for  actual  receipt  of  the 
material  for  any  reason. 

(2)  The  purpose  of  this  procedure  is  to 
increase  the  number  of  approvable 
applications  so  eligible  families  will 
have  the  best  opportimities  to  become 
homeowners  at  the  earliest  possible 
time,  while  giving  each  applicant  an 
equal  opportunity  to  receive  HUD 
assistance  and  correct  deficiencies. 

Section  420.    Threshold  review. 

HUD  shall  review  each  application 
that  quaUfies  for  additional 
consideration  under  the  screening 
procedures  in  section  415(c).  HUD  shall 
not  consider  further  any  application  that 
fails  to  meet  fmy  one  of  the  following 
additional  threshold  criteria — 

(a)  Eligibility.  The  application  has 
been  submitted  by  an  eligible  applicant 
for  eligible  property. 

(b)  Completeness.  The  application  is 
complete,  internally  consistent,  contains 
sufficient  information  to  permit  ranking 
OP  each  selection  criterion,  and  contains 


computations  to  permit  fair  comparison 
with  other  applications. 

(c)  Experience  and  capacity  of 
applicant.  (1)  The  applicant  or  other 
specified  entify  has  an  administrative 
structure  in  place  that  is  adequate  to 
carry  out  the  proposed  program. 

(2)  The  application  demonstrates  that 
the  applicant  or  other  specified  entify 
has  adequate  internal  management 
controls,  including  strong  systems  for 
financial  management  and  cost  controls, 
as  evidenced  by  a  copy  of  the  last 
certified  independent  audit  report  or  a 
certification  from  a  CPA  currently 
establishing  those  systems  for  a  new 
entify. 

(3)  If  the  applicant  or  its  key  staff  and 
other  specified  entify  and  its  key  staff 
have  previous  experience  in  housing 
acquisition,  rehabilitation,  or  a 
homeownership  program,  their  efforts 
have  been  fiee  of  serious  problems  and 
major  audit  findings  or  problems  and 
findings  have  been  satisfactorily 
resolved. 

(d)  Cost  limitations.  The  proposed 
costs  of  eligible  activities  are  within 
applicable  cost  limitations. 

(e)  Feasibility  of  the  homeownership 
program.  (1)  The  application  sets  forth  a 
realistic  schedule  for  implementing  the 
proposed  program,  including  timely 
acquisition  and,  where  appUcable, 
timely  rehabilitation  of  properties,  as 
well  as  timely  property  transfer  to 
homebuyers.  llie  schedule  shall  provide 
for  completion  of  implementation  within 
three  years  from  the  effective  date  of  the 
grant  agreement  except  where  a  longer 
period  is  approved  in  accordance  with 
section  705. 

(2)(i)  A  sufficient  number  of  eligible 
properties  is  available  in  the  area  in 
which  the  applicant  proposes  to  carry 
out  the  program. 

(ii)  The  proposed  program  does  not 
result  in  appreciably  reducing  in  the 
locality  the  number  of  affordable  rental 
housing  unit  of  the  type  to  be  assisted 
that  would  be  available  to  residents 
currendy  residing  in  the  types  of 
properties  proposed  for  use  under  the 
program  or  to  families  who  would  be 
eligible  to  reside  in  the  properties.  In  the 
case  of  scattered  site,  single  family 
public  or  Indian  housing,  where  section 
18  of  the  1937  Act  applies  (see  section 
110(a)),  this  requirement  is  met 
automatically  since  section  18  of  the 
1937  Act  requires  replacement  of  each 
unit  transferred  to  homeownership. 
HUD  shall  determine  that  the 
application  compUes  with  this  criterion 
if  it  determines  Uiat  no  more  than  10 
percent  of  the  affordable  single  family 
(one  to  four  units)  rental  housing  units  in 
the  market  area  would  be  converted  to 
homeownership  under  this  program.  If 


the  proposed  homeownership  program  is 
in  a  maiiiet  area  that  contains  such  a 
small  number  of  affordable  rental 
housing  units  that  the  applicant  believes 
the  number  of  units  in  the  eligible 
property  may  exceed  the  10  percent 
threshold,  the  applicant  shall  submit 
whatever  documentation  it  believes 
appropriate  to  assist  HUD  in  making 
this  determination. 

(3)  The  proposed  financing  6t>m  all 
sources  is  sufficient  to  accomplish  the 
program's  objectives. 

(4)  The  application  demonstrates  that 
the  affordabilify  standards  in  section 
415(b)(12)  can  be  met  and  the  plan  for 
ensuring  continued  affordabilify  in 
section  415(b)(12)(ii)  is  feasible.  The 
plan  shall  take  into  accoimt  the 
proposed  cost  of  operating  and 
maintaining  the  property  after  eligible 
families  become  homeowners  and  the 
adequacy  of  counseling  and  training  of 
homebuyers,  residents,  and 
homeowners. 

(5)  Adequate  supportive 
homeownership  counseling  services  will 
be  provided. 

(6)  If  applicable,  the  application 
provides  for  necessary  relocation 
benefits. 

(7)  The  plan  in  section  415(b)(5)(i)  for 
identifying  and  selecting  eligible 
families  to  participate  is  acceptable. 

(8)  The  housing  qualify  standards  plan 
in  section  415(b)(7)  is  acceptable. 

(9)  The  proposed  program  provides  . 
that  all  units  in  properties  assisted 
under  the  program  will  be  acquired  by 
eligible  families. 

(10)  The  application  complies  with  all 
other  applicable  requirements  and 
proposes  a  homeownership  program 
that  is  feasible,  given  the  scope  and 
location  of  the  program  and  the 
administrative  capadfy  of  the  applicant 

(f)  Equal  opportunity  and  related 
requirements.  The  applicant's 
certification  of  compliance  with  equal 
opportunify  and  related  requirements 
aiid  its  statement  concerning 
desegregation  orders,  compliance 
agreements,  and  voluntary  agreements 
are  consistent  with  facts  known  to  HUD, 
and  the  performance  of  the  applicant  is 
satisfactory  or  any  problems  are  being 
satisfactorily  resolved. 

Section  425.  Rating,  ranking,  and 
selection  of  applications. 

(a)  Rating.  HUD  shall  review  each 
application  that  it  determines  to  meet 
the  threshold  requirements  and  assign  it 
points  in  accordance  with  the  following 
selection  criteria — 

(1)  Capability.  The  abilify  of  tiie 
applicant  to  develop  and  carry  put  the 
proposed  homeownership  program  in  a 


Pidbul  Ssgister  /  Vol.  56.  Mb.  23  /  Monday,  February  4.  1991  /  Rules  and  Regulations 


raasonabk  Has  and  ts  a  witx— ftJ 
manner,  ha  ■■■igning  pointi  for  tfaU 
criterion.  HUD  aiMtt  ccosider  evidence 
ia  the  applicatian  demonstrating — 

(i)  The  capability  of  the  appbcant  to 
handle  financial  resources, 
demonstrated  throogh  such  evidence  as 
previous  experience  of  the  applicant  or 
key  staff  and  existing  financial  control 
procedures,  or  by  an  explanation  of  how 
such  capability  will  be  obtained — 10 
points; 

(ii)  The  capability  of  the  applicant  to 
manage  the  proposed  bomeownersbip 
prograa  as  a  whole,  demonstrated 
through  previous  experience  of  the 
applicant  or  key  staff  in  managing 
acquisitioa,  rebabilitstion.  construction, 
or  other  relevsnt  activities  or  by  an 
explanation  of  how  such  capabihty  will 
be  obtained — 10  points. 

Maximum  points  for  this  criterion  (1): 
20  points. 

(2)  Local  support  In  assigning  points 
for  this  criterion,  HUD  shall  consider — 

(i)  The  extent  of  commitment  of  the 
unit  of  general  local  government  (or 
Indian  tribe,  where  applicable)  and  the 
PHA/IHA  (where  it  is  not  the  applicant 
and  is  not  part  of  the  unit  of  general 
local  government]  in  support  of  the 
program,  such  as  the  provision  of  social 
services  (including  counseling  and 
training],  rehabilitation  loans  or  grants, 
interest  rate  subsidies,  water  and  sewer 
improvements,  street  and  sidewalk 
improvements,  and  tax  abatements — 7 
points. 

(ii)  The  extent  of  coounitment  of  the 
local  community  (induding  places  of 
worship,  banks,  neighborhood  or 
community  organizations  or  other 
community  groups)  in  support  of  the 
program,  such  as  tlie  donation  of  labor 
or  materials,  interest  rate  reductions  or 
other  Hnancing  subsidies,  and 
commitment  of  vofamteer  assistance  in 
some  aspect  of  the  program  (activities  of 
the  applicant  shall  not  be  considered 
under  this  subcriterion  (ii)) — 7  points. 

Maximum  points  for  tfiis  criterion  (2): 
14  points. 

(3)  Quality,  fai  assigning  points  for  this 
criterion.  HUD  shall  consider — 

(i)  The  quaUty  of  the  appUcant's 
efforts  to  maintain  kmg-term 
affordabibty,  taking  into  account  such 
program  features  as  energy 
conservation,  improvements  that  will 
require  low-cost  maintenance,  and  long- 
term  financing  at  reasonable  terms — 5 
points;  and         , 

(ii)  The  extent  to  which  the  plan 
provides  for  high  quality  supportive 
services  to  borne  buyers  and 
homeowners,  such  as  pre-  and  post- 
homeownership  counseling — 5  points. 

Maximum  points  for  thia  criterion  (3): 
10  points. 


(4)  Relatkmahip  to  CHAS.  Wbedier 
the  approved  CHAS  for  the  )urtsdiction 
within  which  the  ehgible  property  is 
located  includes  the  proposed 
homeownership  program  as  one  of  the 
general  priorities  idnitifled  pursuant  to 
section  106(b)(7)  of  the  Cranston- 
Gonsalez  National  Affordable  Housing 
Act,  or  the  proposed  program  is 
consistent  with  the  tribal  plan. 

Points  for  this  criterion  (4):  5  points. 

(5)  Efficiency.  In  assigning  {Mints  for 
this  criterion,  HUD  shall  consider  the 
cost-effectiveness  in  using  Federal  grant 
funds,  determined  by  dividing  the 
requested  amount  of  the  grant  (adjusted 
by  the  R.S.  Means  Cost  Construction 
Index)  by  the  total  number  of  units 
ex[)ected  to  be  assisted, 

Maxinnun  points  for  this  criterion  (5): 
15  points. 

(6)  MBE/WBE goals,  (i)  The  extent  to 
which  the  appbcant  demonstrates  a  firm 
commitment  to  promoting  the  use  of 
minority  business  enterprises  and 
women-owned  businesses.  For  example. 
the  applicant  has  used  such  businesses 
in  the  past,  has  set  forth  specific 
affirmative  steps  it  will  take  to  ensure 
that  such  businesses  have  an  equal 
opportunity  to  obtain  and  compete  for 
contracts,  or  both.  These  steps  may 
include  the  steps  outlined  at  24  CFR 
85.36(e)  and  i  57aS0e(gM6),  but  may  not 
include  awarding  contracts  solely  or  in 
part  on  the  basis  of  race  or  gender.  See 
section  505(d)  for  the  legal  basis  for  this 
criterion. 

(ii)  In  the  case  of  apphcations 
submitted  by  Indian  tribes  or  IHAs,  as 
described  in  section  Sa6(a)(2^  the 
requirements  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  2S  U.SC  450e(b),  apply. 
Accordingly,  for  such  applicants,  points 
for  this  factor  shall  be  assigned  based 
on  the  extent  to  which  the  appUcant 
demonstrated  a  firm  commitment  to 
promoting  the  use  of  minority  business 
enterprises  and  women-owned 
businesses,  to  the  maximum  extent 
consistent  writk,  but  not  in  derogation  of, 
the  Indian  Self-Determination  and 
Education  Assistance  Act. 

Maximum  points  for  this  criterion  (d) 
(i)  or  (ii),  as  applicable:  5  points. 

(7)  Inventory.  In  assigning  points  for 
this  criterion,  HUD  shall  consider— 

(i)  The  extent  to  which  the  proposal 
will  emphasize  the  acquisition  of 
Federal  properties,  public  or  Indian 
housing,  or  both — 3  points;  and 

(ii)  The  extent  of  die  applicant's 
comnutment  to  acquire  vacant  units,  as 
described  in  the  apphcant's 
homeownership  program  plan — 6  points. 
This  subcriterion  shall  not  be  used  to 
rate  an  apphcation  where  use  of 
scattered  site  single  fiamily  public  or 


Indian  housing  is  proposed  for  more 
than  half  of  the  units  under  the  program. 
The  maximum  score  for  such  an 
application  will  be  92.  The  percentage  of 
points  earned  by  an  applicant,  based  on 
its  maximum  point  total  of  92,  will  be 
multiplied  by  the  maximum  number  of 
points  for  other  applicants  (100)  to 
determine  the  points  for  purposes  of 
ranking.  For  example,  if  an  application 
receives  46  out  of  92  points,  or  50 
percent  it  will  be  ranked  as  if  it  had 
earned  50  points  (50  percent  of  100 
points),  not  46  points. 

Maximum  points  for  this  criterion  [7\. 
11  points. 

(8)  Need.  In  assigning  points  for  this 
criterion,  HUD  shall  consider  the 
percentage  of  the  number  of  rental 
households  in  the  jurisdiction  in  which 
the  program  will  be  carried  out  that  are 
living  in  poverty  as  defined  by  the 
Bureau  of  Census. 

Maximum  points  for  this  criterion  (8): 
15  points. 

(9)  Fair  housing  choice.  The  degree  to 
which  the  applicant's  proposal  furthers 
fair  housing  choice  through  its 
affirmative  marketing  strategy,  the 
proposed  areas  in  which  eligible 
properties  are  located,  or  a  combination 
of  these  factors. 

Maximum  points  for  this  criterion  (9): 
5  points.  Maximum  total  points:  100 
points. 

(b)  Environmental  review.  (1)  HUD' 
shall  conduct  an  environmental  review, 
by  considering  environmental  factors  in 
each  neighborhood  in  which  the 
applicant  proposes  to  carry  out  its 
program. 

(2)  In  conducting  the  environmental 
review,  HUD  shall  assess  the 
environmental  effects  of  each 
application  in  accordance  with  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1960 
(NEPA)  (42  U.S.C  4321)  and  HUD's 
implementing  regulations  at  24  CFR  pari 
50.  Any  application  that  requires  an 
environmental  impact  statement 
(generally,  those  that  HUD  determines 
would  have  a  significant  impact  on  the 
human  environment,  in  accordance  with 
the  environmental  assessment 
procedures  at  24  CFR  part  50,  subpari  E) 
is  not  eligible  fot  funding. 

(3)  As  a  result  of  the  environmental 
review,  HUD  may  find  that  it  cannot 
approve  an  application  unless  adequate 
measures  to  mitigate  environmental 
impacts  are  taken,  including  substituting 
different  neighborhoods  in  the 
application  or  otherwiae  changing  the 
boundaries  of  the  ncigfaboriiood(s)  in 
which  the  program  will  be  carried  out 
(See,  for  example.  24  CFR  part  51.) 
According,  HUD  may  adjust  the  rating 
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scores  of  such  ^iplicatiaDS.  based  on 
the  anticipated  tiaie  delays  in  adofiting 
appropriate  iaspact  mitigation.  For 
example,  tha  feasibility  of  die  program 
may  be  impaired  by  any  significant 
d^y  in  identifying  acceptable 
neighbariK)od(s). 

(4)  The  eaviioomeBtal  review  often 
will  reveal  infocmatioa  not  contained  is 
the  application  that  may  have  relevance 
to  the  selection  process.  HUD  shall 
make  Airther  adjustments  to  the  ratings, 
where  appropriate,  based  on  the 
information  revealed  during  the 
environmental  review. 

(c)  Ranking  and  selection.  (1)  Alter 
assigning  points  to  each  application 
under  paragraph  (a),  HUD  shall  raric  die 
applications  in  otder,  by  HUD  Region. 
HUD  shall  select  flie  highest  raidchig 
appHcationB  withni  eadh  Region. 

(2)  If  two  or  HMre  applicationB  have 
the  same  number  of  points  at  the  point 
on  the  ranking  ttst  wiKFe  the  amount 
available  to  fimd  applications  in  that 
Regicn  would  be  insnffident  to  find 
each  application,  the  application 
reqnesthig  the  smallest  grant  riiall  be 
selected  if  a  sufficient  anunmt  remains 
to  fund  it  If  there  is  not  a  sufficient 
amount,  the  following  system  will  be 
used: 

(i)  If  the  tied  applications  are  for 
programs  to  be  carried  out  in  different 
jurisdictions,  the  oae(s)  with  the  hi^iest 
number  of  points  for  Need  (criterion  {6]) 
shall  be  selected,  using  whatever 
remaining  funds  are  available. 

(ii)  If  the  tied  applications  are  to  be 
carried  out  in  the  same  jurisdiction,  die 
one(s)  with  the  highest  number  of  points 
for  Efficiency  (criterion  (5))  sfaaH  be 
selected,  ushig  whatever  remaining 
funds  are  available. 

(di)  If  any  amounts  remain  after 
applying  these  procedures,  diey  shall  be 
reallocated  in  accordance  with 
paragraph  (f). 

(iv)  Proc^ural  errors  discovered  after 
initial  ratings  but  before  notification  at 
applicants  shall  be  corrected  and 
raoki^gB  revised.  Procediu-al  errors 
discovered  after  notification  of    . 
approved  applicants  which  would  result 
in  approval  of  an  application  which  was 
not  approved  will  be  corrected  by 
funding  that  application  "off  the  top" 
fit)m  amounts  available  for 
implementation  grants  in  the  next 
funding  round. 

(d)  Reduction  in  requested  grant 
amounts.  HUD  shall  approve  an 
application  for  an  amount  lower  than 
the  amount  leqaesled  where  it 
deteradnes  the  amouat  requested  far 
one  or  more  diglbla  activities  is 
unreasonable ornmeoessary  or  does 
not  otherwise  neet  apphcafale  coat 
limitations  estabUriied  for  the  program. 


in  additian.  HUD  may  approve  an 
apphcation  for  a  krwer  amount  if  (1)  it 
detennines  there  is  an  insufficient 
inventory  of  potential  ehgifaie  properties; 
(2)  the  appUostion  sets  luueahstic 
program  goals;  (3)  the  applicant  lacks 
adequate  past  experience  or  otherwise 
is  not  able  to  carry  out  as  large  a 
program  as  requested;  (4)  the  applicant 
has  requested  an  ineligJUe  activity;  (5) 
the  applicant  has  proposed  an 
inadequate  match;  or  (6)  insufficient 
araoonts  remain  in  that  fiuMfing  rotmd  to 
fund  the  full  amount  requested  in  the 
application. 

(e)  Notification  of  approval  or 
disapproval.  AKer  completion  of  the 
ranking  and  selection  of  applications, 
but  no  later  than  six  months  after  the 
date  of  submission  of  the  application. 
HUD  shall  notify  the  selected  applicants 
and  the  applicants  that  have  not  been 
selected,  in  writing.  The  amount  of  the 
required  match  may  be  adjusted  when 
HUD  approves  an  application,  to  reflect 
the  aiqiroved  grant  asaount.  HUD's 
notlAcation  to  the  ai^Ilcant  of  die 
amount  of  the  grant  award,  based  on  the 
approved  apptication,  shall  constitute  a 
9-ant  obligation  by  HUD.  subject  to 
acceptance  by  the  applicant  by  the 
deadline  specified  in  the  notification. 

(f)  Insufficient  approvubJe 
applications;  reallocation.  If  fuada 
remain  after  HUD  approves  all 
approvable  apjdications  in  a  Re^on.  the 
remaining  amounts  from  each  Re^on 
shall  be  combined  and  HUD  shall 
reallocate  to  Regions  having  more 
applications  meeting  threshold 
requirements  than  can  be  funded  from 
the  initial  allocation  lor  that  Region. 
Amounts  that  becose  available  due  to 
deobligation  of  grant  amounts  shaD  also 
be  reallocated.  HUD  shall  reallocate 
funds  using  the  saaae  factors  as  used  for 
the  original  allocation. 

V.  Other  Requirements 

Section  501.  Flood  insurance  and 
Coastal  Barriers  Resources  Act 

(a)  Flood  insanwce.  Pursuant  to  the 
Flood  Disaster  Protection  Act  of  1S73  (42 
U.S.C.  «m-a2&]  HUD  will  not  approve 
applications  for  jrnplj>mpwtnHnn  grants 
proviifing  finanniwl  assistance  for 
acquisition  or  rehabilitation  of 
properties  located  in  an  are*  identified 
by  the  Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  Hood 
hazards,  unless — 

(1)  The  coBsnnty  in  which  the  area 
is  situated  is  partidpaling  in  the 
National  Hood  faniBance  prognm  (see 
44  CFR  p«ts  50  throng  70).  or  leas  Aan 
one  year  has  pasaed  since  FEhM 
notification  refarding  such  haaards;  and 


(2)  Flood  insurance  is  obtained  as  a 
condition  of  approval  of  the  applicatian. 

(b)  Coastal  Barriers  Resources  Act 
Pursaant  to  the  Coastal  Barrier 
Resowces  Act  (10  U.SJC  3801),  HUD 
will  not  approve  applications  for 
planning  or  inndementation  grants  for 
properties  in  the  Coutal  Barrier 
Resources  System. 

Section  505.  Nondiscrimination  and 
equal  opportunity. 

(a)  Fair  housing  reqairemeitts.  (1)  The 
requirements  of  tihe  Fair  Housing  Act  (42 
U.S.C.  3001-19)  and  implementing 
regulattoDS  at  24  CFR  part  100,  part  108. 
and  part  110;  Executive  Order  11063 
(Equal  Opportunity  m  Housing)  and 
implementing  regulations  at  24  CFR  part 
107;  and  tide  VI  of  the  Civil  Rii^ts  Act 
ofl964(42U.S.C.2000d) 
(Nondiscrimination  in  Federally 
Assisted  Proyams)  and  implementing 
regulations  issued  at  24  CFR  part  1  shall 
apply. 

(2)  The  Indian  Civil  Rights  Act  (25 
U.S.C.  13(n  et  seq.)  applies  to  tribes 
when  they  exercise  their  powers  of  self- 
govemment.  Thus,  it  is  applicable  in  all 
cases  when  an  DiA  has  been 
estabhshed  by  exercise  of  such  powers. 
In  the  case  of  an  IHA  established 
pursuant  to  State  law,  die  applicability 
of  die  Indian  Civil  Rights  Act  shall  be 
determined  on  a  case-by-case  basis. 
Developments  subject  to  the  Indian  Civil 
Rights  Act  shall  be  developed  and 
operated  in  compliance  with  its 
provisions  and  all  ia^lementing  HUD 
requirements,  instead  of  title  VI  and  the 
Fair  Housing  Act  and  their  implementiag 
regulations. 

(b)  Discriminatioa  on  the  basis  of  age 
or  handicap.  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07]  and  imphunenting 
regulatimis  at  M  CFR  part  146.  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  die  RehabiliUtion  Act  of 
1973  (29  U.&C  794)  and  impleflaentiag 
regulations  at  24  CFR  part  8  shall  apply. 

(c)  EaiployBteat  opportunities.  (1)  The 
requirements  of  section  3  of  the  H<Mising 
and  UHmo  DevelopsKnt  Act  of  1968  (12 
U,S.C  1701a)  (Employsaent 
Opportunities  Cor  Lower  fanome  Persons 
in  Conoedien  with  Assisted  ftoiects) 
shall  apply,  in  adcfition.  Executive  Order 
11248  and  implementing  regulations  at 
41  CFR  part  60  diaU  apply. 

(2)  In  die  case  of  Indian  tribes  and 
SiAs,  as  described  in  section  S0S(a)(2), 
the  requireraents  of  the  Indian  Self- 
DetecniBation  and  Education 
Asaistence  Act  shall  abo  apply  (see  25 
U  AC  4S0e(b):  55  PR  M75a-53  and  2^55 
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Oune  la  1900).  reviaing  24  CFR  905.165 
(a)  and  (b)  and  i  906J00):  compliance 
with  Executive  Order  11246  and  41  CFR 
part  60  shall  be  to  the  maximum  extent 
consistent  with,  but  not  in  derogation  of. 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (see  55  FR 
24754  and  24755  Qune  18, 1900).  revising 
24  CFR  I  g0S.170(b)  and  i  905.360). 

(d)  Minority  and  Women's  Business 
Enterprises.  The  requirements  of 
Executive  Orders  11625, 12432.  and 
12138  shall  apply.  Consistent  with 
HUD'S  responsibilities  under  these 
Orders,  recipients  must  make  efforts  to 
encourage  the  use  of  minority  and 
women's  business  enterprises  in 
connection  with  funded  activities. 

(e)  Affirmative  fair  housina 
marketing.  The  recipient  shall  adopt  a 
plan  for  informing  and  soliciting 
applications  from  people  who  are  least 
likely  to  apply  for  the  program  without 
special  outreach,  consistent  with  the 
afBrmative  fair  housing  marketing 
requirements.  See  24  CFR  part  106.  This 
paragraph  shall  not  apply  to  Indian 
tribes  and  IHAs.  as  described  in 
paragraph  (a)(2). 

(f)  Authority  for  collection  of  racial, 
ethnic  and  gender  data.  HUD  requires 
submission  of  radai  ethnic  and  gender 
data  under  this  notice  pursuant  to 
section  562  of  the  Housing  and 
Community  Development  Act  of  1987 
and  section  80e(e](e)  of  die  Fair  Housing 
Act 

Section  5ia  0MB  circulars. 

The  policies,  guidelines,  and 
requirements  of  0MB  Circular  Nos.  A- 
67  (Cost  Principles  Applicable  to  Grants, 
Contracts  and  Other  Agreements  with 
SUte  and  Local  Governments)  and  24 
CFR  Part  85  (AdmlnUtrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State,  Local 
and  Federally  Recognized  Indian  Tribal 
Governments)  apply  to  the  award, 
acceptance,  and  use  of  assistance  under 
the  program  by  governmental  entities, 
and  to  the  remedies  for  non-compliance, 
except  where  inconsistent  with  the 
provisions  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  otiier 
Federal  statutes,  or  this  notice.  Circular 
Nos.  A-110  (Grants  and  Cooperative 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals,  and  Other 
Nonprofit  Organizations)  and  A-122 
(Cost  Principles  Applicable  to  Grants. 
Contracts  and  Other  Agreements  with 
Nonprofit  Institutions)  apply  to  the 
acceptance  and  use  of  assistance  by 
private  nonprofit  organizations,  except 
where  inconsistent  with  the  provisions 
of  the  Cnmston-Gonzalez  National 
Affordable  Housing  Act  other  Federal 
statutes,  or  this  notice.  Recipients  are 


also  subfect  to  the  audit  requirements  of 
OMB  Circular  A-128  implemented  at  24 
CFR  part  44.  and  OMB  Circular  A-133 
(Audits  of  bistitutions  of  Higher 
Learning  and  Other  Nonprofit 
Institutions). 

Section  515.  Dnig-fi«e  workplace. 

Applicants  shall  certify  that  they  will 
provide  a  drug-free  workplace,  in 
accordance  with  the  Drug-free 
Workplace  Act  of  1986  and  HUD's 
implementing  regulations  at  24  CFR  part 
24,  subpart  F. 

Section  520.  Anti-lobbying  certification. 

(a)  Section  319  of  Public  Law  101-121 
prohibits  recipients  of  Federal  contracts, 
grants,  and  loans  bom  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  A  government- 
wide  common  rule  governing  the 
restrictions  on  lobbying  was  published 
as  an  interim  rule  on  February  28, 1990 
(55  FR  6736)  and  supplemented  by  a 
Notice  published  June  15, 1990  (55  FR 
24540).  For  HUD,  Uiis  rule  is  found  at  24 
CFR  part  87.  The  rule  requires 
appUcants  for  and  recipients  of 
assistance  exceeding  $100,000  to  certify 
that  no  Federal  funds  have  been  or  will 
be  spent  on  lobbying  activities  in 
connection  with  the  assistance.  The  rule 
also  requires  disclosures  from 
applicants  and  recipients  if 
nonappropriated  funds  have  been  spent 
or  committed  for  lobbying  activities  if 
those  activities  would  be  prohibited  if 
paid  with  appropriated  funds.  The  law 
provides  substantial  monetary  penalties 
for  failure  to  file  the  required 
certification  or  disclosure. 

(b)  This  section  shall  not  apply  to 
Indian  tribes  or  IHAs.  Indian  tribes, 
tribal  organizations,  or  any  other  Indian 
organization  with  respect  to 
expendihires  specifically  permitted  by 
other  Federal  law  are  not  covered  by  the 
definition  of  "person"  in  24  CFR  part  67. 

Section  525.  Debarred  or  suspended 
contractors. 

The  provisions  of  24  CFR  part  24 
apply  to  the  employment  engagement  of 
services,  awarding  of  contracts, 
subgrants,  or  funding  of  any  recipients, 
or  contractors  or  subcontractors,  during 
any  period  of  debarment  suspension,  or 
placement  in  ineligibilify  status. 

Section  530.  Conflict  of  interest. 

(a)  In  addition  to  the  conflict  of 
interest  requirements  in  OMB  Circular 
A-110  and  24  CFR  part  85,  no  person 
who  is  an  employee,  agent  consultant 
officer,  or  elected  or  appointed  official 
of  the  recipient  and  who  exercises  or 
has  exercised  any  functions  or 


responsibilities  with  respect  to  assisted 
activities,  or  who  is  in  a  position  to 
participate  in  a  decision-making  process 
or  gain  inside  information  with  regard  to 
such  activities,  may  obtain  a  financial 
interest  or  benefit  from  the  activity,  or 
have  an  interest  in  any  contract 
subcontract  or  agreement  with  respect 
thereto,  or  the  proceeds  thereunder, 
either  for  himself  or  herself  or  for  those 
with  whom  he  or  she  has  family  or 
business  ties,  during  his  or  her  tenure  or 
for  one  year  thereafter. 

(b)  HUD  may  grant  an  exception  to 
the  exclusion  in  paragraph  (a)  of  this 
section  on  a  case-by-case  basis  when  it 
determines  that  sudi  an  exception  will 
serve  to  further  the  purposes  of  the 
HOPE  program  and  the  effective  and 
efficient  administration  of  the  local 
homeownership  program.  An  exception 
may  be  considered  only  after  the 
applicant  or  recipient  has  provided  a 
disclosure  of  the  nature  of  the  conflict 
accompanied  by  an  assurance  that  there 
has  been  public  disclosure  of  the 
conflict  and  a  description  of  how  the 
public  disclosure  was  made  and  an 
opinion  of  the  applicant's  or  recipient's 
attorney  that  the  interest  for  which  the 
exception  is  sought  would  not  violate 
State  or  local  laws.  In  determining 
whether  to  grant  a  requested  exception. 
HUD  shall  consider  the  cumulative 
effect  of  the  following  factors,  were 
applicable: 

(1)  Whether  the  exception  would 
provide  a  significant  cost  benefit  or  an 
essential  degree  of  expertise  to  the  local 
homeownership  program  that  would 
otherwise  not  be  available; 

(2)  Whether  an  opportunity  was 
provided  for  open  competitive  bidding 
or  negotiation; 

(3)  Whether  the  person  affected  is  a 
member  of  a  group  or  class  intended  to 
be  the  beneficiaries  of  the  activity  and 
the  exception  will  permit  such  person  to 
receive  generally  the  same  interests  or 
benefits  as  are  being  made  available  or 
provided  to  the  group  or  class; 

(4)  Whether  the  affected  person  has 
withdrawn  from  his  or  her  functions  or 
responsibilities,  or  the  decisioiunaking 
process,  with  respect  to  the  specific 
activity  in  question; 

(5)  Whether  the  interest  or  benefit 
was  present  before  the  affected  person 
was  in  a  position  as  described  in  this 
paragraph; 

(6)  Whether  undue  hardship  will 
result  either  to  the  applicant  recipient 
or  the  person  affected  when  weighed 
against  the  public  interest  served  by 
avoiding  the  prohibited  conflict  and 

(7)  Any  other  relevant  considerations. 
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Section  S35.  Labor  standaida. 

If  other  Federal  programs  are  used  in 
coimedion  with  the  HOPE  3 
homeownership  program,  labor 
standards  requirements  apply  to  the 
extent  required  by  sudi  oAer  Federal 
programs.  For  example,  if  the  PubUc  and 
Indian  Housing  Modernization  program 
is  used  in  comiection  with  the  program, 
the  labor  standaidB  requirements  of  that 
program  would  apply  to  the  extent 
required  by  it. 

Section  540l  Lead-based  paint  testing 
and  abatement 

Any  residential  propatty  assisted 
under  the  HCN%  program  establiahed 
under  this  notice  constitutes  HUD- 
associated  bouung  for  the  purpose  of 
the  Lead-Based  Paint  Poistmiog 
Prevention  Act  (42  USX:.  4821.  et  aeq.) 
and  is.  therefore.  sab)ect  to  24  CFR  part 
35.  Unless  otlierMnse  provided, 
redpieots  shall  be  responsible  for 
testing  and  abatement  activities. 

VI.  Grant  Agreement 

Section  601.  Grant  agreement. 

After  HUD  approves  an  applicatiaB 
for  a  plamiing  grant  or  an 
implementation  grant  it  shall  enter  into 
a  grant  agreement  with  the  redpient 
setting  forth  the  amount  of  the  grant  and 
a|q)liaible  terms  and  conditions, 
including  sanctions  for  violation  of  the 
agreement  The  grant  agreement  shall 
provide  that  tlie  recipient  agrees:  (a)  To 
carry  out  the  program  in  accordance 
with  the  provisions  of  this  notice, 
applicable  law,  the  approved 
application,  and  all  other  applicable 
requirements; 

(b)  To  comply  with  such  other  terms 
and  conditions,  induding  recordkeeping 
and  reports,  as  HUD  may  establish  for 
the  purposes  of  administering, 
monitoring,  and  evaluating  the  program 
in  an  effective  and  effident  manner 

(c)  Where  die  identity  of  the  particular 
property  to  be  acquired  is  not  known  at 
the  time  the  application  is  approved,  to 
obtain  HUD  approval  under  applicable 
historic  preservation  requirements 
before  acquiring  any  property; 

(d)  lliat  no  amounts  may  be  drawn 
down  under  the  grant  agreement  with 
respect  to  units  in  a  public  or  Indian 
housing  development  untfl  HUD 
approves  an  applicatioa  for  disposition 
under  section  18  of  the  1937  Ad  and 
implementing  regulations;  and 

,  (e)  That  HUD  nay  widifaold. 
withdraw,  or  recapture  any  portion  of  a 
grant  or  to  teminate  tike  grant 
agreement  if  HUD  detsnnines  that  the 
redpient  is  or  is  likely  to  fail  to  cany 
'  out  the  approved  honeownerafaip 
program  in  acooidanoe  witb  the  tenns  of 


the  appruwed  appbcation  and  tlds 
notice,  induding  failure  to  provide  die 
coatriboftioaa  towards  the  match. 

VII.  Implementation 

Section  701.  ImpleaKntatian; 
performance  standards;  tax 
consequences. 

(a)  After  execution  of  its 
implementation  grant  agreement  the 
recipient  shall  carry  out  the  planning 
grant  or  implementation  grant  activities 
in  accordance  with  its  approved 
applicatioa.  HUD  shall  establish 
procedures  governing  the  drawdoum  of 
funds  I'uHpr  grant  agreeaients. 

(b)  HUD  intends  to  establish 
performance  criteria  in  the  final  rule  for 
the  program  and  invites  comments  on 
what  die  standards  should  be. 

(c)  HUD  will  consult  with  die  Internal 
Revenae  Service  on  the  tax 
consequences  to  eligible  families  under 
the  program,  and  advise  redpients  of 
the  advice  received. 

Section  70S.  Deadline  for  completion  of 
program  activities. 

A  recipient  shall  spend  all 
implementation  grant  amounts  within 
three  years  from  the  elective  date  of  the 
grant  agreement  An  applicant  may 
propose  in  its  application  a  longer 
period  for  completion  of  activities, 
together  with  a  justification.  After 
application  approval.  HUD  may  approve 
a  request  to  extend  the  deadline  for  the 
completion  of  eligible  activities,  where  it 
determines  that  unanticipated, 
extraordinary  circumstances  exist 

Section  710.  Sodal  security  numbers. 

As  a  condition  of  eligibility  for 
homeownership  under  this  notice — 

(a)  At  the  time  a  family  applies  for 
homeovmership,  the  recipient  (or  other 
appropriate  entity)  shall  require  the 
family  to  meet  the  requirements  for  the 
disclosure  and  verification  of  sodal 
security  nimibers,  as  provided  by  24 
CFR  part  750;  and 

(b)  lite  redpient  (or  other  appropriate 
entity)  shall  require  the  family  to  sign 
and  submit  consent  forms  for  the 
obtaining  of  wage  and  claim  informatian 
&t»  State  Wage  Information  CoUectian 
Agencies,  as  provided  by  24  CTR  part 
76a 

Section  71&,  Timely  homeownership. 

(a)  Deadline  for  tnuufer.  Redptants 
shall  trmsier  ownership  interests  in  tha 
piopeity  to  dgUde  ttn^hg»  within  a 
reasonable  period  of  time. 

(b)  Deftaitioo  of  reaaonabie  period  of 
time.  (1)  Except  for  eligible  property 
already  owned  by  the  entity  that  will 
transfar  to  eligible  foanlies,  all  eligible 


properties  shall  be  acquired  withm  oo^ 
year  of  die  afiectiTe  date  of  the 
imjdcgwntation  grasit  agreeneat  ^ 
properities  sfaatt  be  transferred  to 
eligible  families  widiin  one  year  of  the 
date  of  aoquisatioa  of  the  property.  Hie 
transfer  shall  involve  (i)  acquisition  of 
ownership  interesto  in  the  property,  or 
(ii)  a  lease  providing  for  pwchase  by  tha 
family  or  other  type  of  conditionl 
ownership  agreement  providing  for 
transfer  of  ownersisp  interest  to  the 
family  within  two  years  of  the  date  of 
execution  of  die  lease. 

(2)  An  applicant  may  propose  in  ita 
application  a  longer  period  for 
transferring  ownership  interests  to 
eligible  families,  and  submit  a 
justification.  After  apfilication  approval, 
HUD  may  approve  a  request  for  a  longer 
deadline  for  transfer  to  eligible  families, 
where  it  determines  that  unanticipated, 
extraordinary  cscams  tances  exist 

Section  72a  Restricttons  on  Resale  by 
Initial  Homeowners. 

(a)  fo^enero/— (!)  Transfer  Permit^. 
(i)  A  homeowner  may  transfer  the 
homeowner's  ownership  interest  in  the 
unit  subjed  only  to  the  ri^t  to 
purchase  under  paragraph  (a)(2)  and  the 
requirement  for  the  purdiaser  to  execute 
a  promissory  note,  if  required  imder 
paragraph  (b).  See  paragraph  (b)  for  the 
rules  for  determining  the  amount 
homeowners  may  retain  fr^m  the  sales 
proceeds. 

(ii)  Notwithstamling  paragraph 
(aHl)(i).  an  applicant  may  propose  in  its 
application,  and  HUD  may  approve 
based  on  a  review  of  the  individual 
circumstances,  reasonable  restrictions 
on  the  resale  of  units  under  the  program. 

(2)  Right  to  purchase,  (i)  Where  an 
RMC  RC  or  co<^rative  has  jurisdiction 
over  the  unit  it  shall  have  the  right  to 
purchase  the  ownership  interest  in  the 
unit  from  the  initial  homeo%vner  for  the 
amount  specified  in  a  firm  contract 
between  the  homeowner  and  a 
prospective  bu3rer. 

(ii)  If  no  RMC  RC,  or  cooperative  has 
jurisdictiaa  over  the  unit  or  no  sach 
entity  electe  to  purchase  from  the  initial 
homeowner  and  if  the  prospective  buyer 
is  not  a  fow-inoone  family,  a  PHA/IHA 
wiUi  iuiiadictian  for  the  area  in  which 
die  nnit  is  located  or  the  recipient  shall 
have  the  right  to  pordiase  tlie  ownersh^ 
interest  to  tiw  unit  tat  tiie  amount 
specified  in  die  firm  contract 

(iii)  Where  an  RMC  RC,  cooperative, 
PHA/IHA,  or  redpient  exercises  a  right 
to  purchase,  it  shall  reseO  the  unit  to  an 
eli^ble  foadly  prompdy.  If  die  PHA/ 
IHA  exercises  a  right  to  pardnse  shares 
repreaenting  a  unit  in  a  cooperative, 
because  the  cooperative  did  not  have 
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sufficient  money  to  do  so.  the  PHA/IHA 
shall  give  the  cooperative  another 
chance  to  purchase  the  shares  before 
selling  it  to  an  eligible  family. 

(b)  Promissory  note  required; 
determination  of  amount  homeowners 
may  retain  from  sales  proceeds.  (l)(i)  At 
dosing,  the  initial  homeowner  shall 
execute  a  nonamortizing,  nonrecourse, 
non-interest-bearing  promissory  note,  in 
a  form  acceptable  to  HUD,  equal  to  the 
di^erence  between  the  fair  market  value 
of  the  unit  and  the  purchase  price, 
payable  to  the  PHA/IHA.  recipient,  or 
other  entity  designated  in  the  approved 
homeownership  plan,  together  with  a 
mortgage  securing  the  obligation  of  the 
note. 

(ii)(A)  With  respect  to  a  sale  by  an 
initial  homeowner,  the  note  shall  require 
payment  upon  sale  by  the  initial 
homeowner,  to  the  extent  proceeds  of 
the  sale  remain  after  paying  off  other 
outstanding  debt  secured  by  the 
property  that  was  incurred  for  the 
purpose  of  acquisition  or  property 
improvement,  paying  any  other  amounts 
due  in  connection  with  the  sale  (such  as 
closing  costs  and  transfer  taxes),  and 
paying  the  family  the  amount  of  its 
equity  in  the  property,  computed  in 
accordance  with  paragraph  (c). 

(B)  With  respect  to  a  sale  by  an  initial 
homeowner  during  the  first  six  years 
after  acquisition,  the  family  may  retain 
only  the  amount  computed  under 
paragraph  (c).  Any  excess  is  distributed 
as  provided  in  paragraph  (d). 

(C)  With  respect  to  a  sale  by  an  initial 
homeowner  after  the  first  six  years  after 
acquisition,  through  the  20th  year,  the 
amount  payable  under  the  note  shall  be 
reduced  by  V^m  of  the  original  principal 
amount  of  the  note  for  each  full  month 
of  ownership  by  the  family  after  the  end 
of  the  sixth  year.  The  homeowner  may 
retain  all  other  proceeds  of  the  sale. 

(D)  For  example,  if  the  family  sells  at 
the  end  of  the  13th  year  of 
homeownership  (at  the  half-way  point 
between  the  end  of  the  sixth  year  and 
the  end  of  the  20th  year  of  ownership), 
*Vif  (or  one-half)  of  the  note  would  be 
forgiven,  and  only  half  of  the  principal 
amount  of  the  note  would  be  payable 
from  sales  proceeds.  The  family  could 
retain  all  remaining  proceeds,  including 
proceeds  due  to  normal  market  value 
increases  in  the  value  of  the  property.  If 
the  initial  homeowner  retains  ownership 
for  20  or  more  years,  the  entire  amount 
of  the  note  would  be  forgiven. 

(2)(i)  Where  a  subsequent  purchaser 
diuing  the  20-year  period,  measured  by 
the  term  of  the  initial  promissory  note, 
purchases  the  property  for  less  than  the 
then  current  fair  market  value,  the 
purchaser  shall  also  execute  at  closing 
such  a  promissory  note  and  mortgage. 


for  the  amount  of  the  discount  (but  no 
more  than  the  amount  payable  at  the 
time  of  the  sale  on  the  promissory  note 
by  the  seller).  The  term  of  the 
promissory  note  shall  be  the  period 
remaining  of  the  original  20-year  period. 
The  note  shall  require  payment  upon 
sale  by  the  subsequent  homeowner,  to 
the  extent  proceeds  of  the  sale  remain 
after  covering  costs  of  the  sale,  paying 
off  other  outstanding  debt  secured  by 
the  property  that  was  incurred  for  the 
purpose  of  acquisition  or  property 
improvement,  and  paying  any  other 
amounts  due  in  connection  with  the 
sale.  The  amount  payable  on  the  note 
shall  be  reduced  by  a  percentage  of  the 
original  principal  amount  of  the  note  for 
each  full  month  of  ownership  by  the 
subsequent  homeowner.  The  percentage 
shall  be  computed  by  determining  the 
percentage  of  the  term  of  the  promissory 
note  the  homeowner  has  owned  the 
property.  The  remainder  may  be 
retained  by  the  subsequent  homeowner 
selling  the  property. 

(ii)  For  example,  if  the  subsequent 
homeowner  acquires  the  property  from 
an  initial  homeowner  at  the  end  of  year 
4,  there  are  192  months  (16  years  x  12) 
remaining  in  the  20-year  period.  The 
term  of  the  promissory  note  is  16  years. 
If  the  subsequent  homeowner  sells  at 
the  end  of  year  10,  having  owned  the 
property  for  72  months  (6  years  x  12), 
72/192  (37  J  percent)  of  the  note  would 
be  forgiven,  and  62.5  percent  of  the 
principal  amount  of  the  note  would  be 
payable  from  sales  proceeds.  The  family 
could  retain  all  remaining  proceeds, 
including  proceeds  due  to  normal 
market  value  increases  in  the  value  of 
the  property.  If  the  subsequent 
homeowner  retains  ownership  to  the 
end  of  the  initial  20-year  period  (for  16 
years,  in  the  example),  the  entire 
amount  of  the  note  would  be  forgiven. 

(c)  Determination  of  equity  interest  of 
initial  homeowner  in  property.  The 
HOPE  program  is  designed  to  assure 
that  an  initial  or  subsequent  homeowner 
does  not  receive  any  undue  profit  from 
acquiring  a  unit  under  the  program  and 
that,  to  the  extent  the  sales  price  is 
sufficient,  an  initial  homeowner 
recovers  the  equity  interest  in  the 
property.  The  amount  of  equity  an  initial 
homeowner  has  in  the  property  is 
determined  by  computing  the  sum  of  the 
following — 

(1)  The  contribution  to  equity  paid  by 
the  family  (such  as  any  down  payment 
and  any  amount  paid  towards  principal 
on  a  mortgage  loan  during  the  period  of 
ownership); 

(2)  The  value  of  any  improvements 
installed  at  the  expense  of  the  family 
during  the  family's  tenure  as  owner,  as 
determined  by  the  recipient  or  other 


entity  specified  in  the  approved 
application  based  on  evidence  of 
amounts  spent  on  the  improvements, 
including  the  cost  of  material  and  labon 
and 

(3)  The  appreciated  value,  determined 
by  applying  the  Consumer  Price  Index 
(Urban  Consumers)  against  the 
contribution  to  equity  under  paragraphs 
(c)  (1)  and  (2)  (excluding  the  value  of 
any  sweat  equity  or  volunteer  labor 
used  to  make  imnrovements  to  the  unit). 

The  recipient  (or  other  entity)  may,  at 
the  time  of  initial  sale,  enter  into  an 
agreement  with  the  family  to  set  a 
maximum  amount  which  this 
appreciation  may  not  exceed. 

(d)  Use  of  amounts  a  family  may  not 
retain.  Fifty  percent  of  any  portion  of 
the  net  sales  proceeds  that  may  not  be 
retained  by  the  homeowner  under 
paragraphs  (a)(l)(ii),  (b),  and  (c)  shall  be 
paid  to  the  entity  that  transferred 
ownership  interests  in  units  to  eligible 
families,  or  another  entity  specified  in 
the  approved  application,  for  use  for 
improvements  to  the  project,  business 
opportunities  for  low-income  families, 
supportive  services  related  to  the 
homeownership  program,  additional 
homeownership  opportunities,  and  other 
activities  approved  by  HUD  in  the 
approved  homeownership  program  or 
later.  The  remaining  SO  percent  shall  be 
collected  by  the  recipient  and  returned 
to  HUD  within  15  days  of  the  sale  for 
use  under  the  HOPE  3  program,  subject 
to  any  limitations  contained  in 
appropriations  Acts. 

Section  725.  Use  of  Proceeds  From  Sales 
to  Eligible  Families. 

The  entity  that  transfers  ownership 
interests  in  units  to  eligible  families,  or 
another  entity  specified  in  the  approved 
application,  shall  use  the  proceeds,  if 
any,  from  the  initial  sale  for  costs  of  the 
homeownership  program,  including 
improvements  to  the  project,  business 
opportunities  for  low-income  families, 
supportive  services  related  to  the 
homeownership  program,  additional 
homeownership  opportunities,  and  other 
activities  approved  by  HUD,  either  as 
part  of  the  approved  application  or  later 
on  request. 

Section  730.  Third  Party  Rights. 

The  requirements  under  this  notice 
regarding  housing  quality  standards, 
resale,  or  transfer  of  the  ownership 
interest  of  a  homeowner  shall  be 
judicially  enforceable  against  the 
recipient  with  respect  to  actions 
involving  rehabilitation,  and  against 
purchasers  of  eligible  property  under  the 
HOPE  program  or  their  successors  in 
interest  (to  the  extent  such  requirements 
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apply  to  purchasers  and  their  successors 
in  interest)  with  respect  to  other  actions 
by  affected  low-income  families,  RMCs, 
RCs,  PHAs/IHAs.  and  any  agency, 
corporation,  or  authority  of  the  United 
States  Government  The  parties 
specified  in  the  preceding  sentence  shall 
be  entitled  to  reasonable  attorney  fees 
upon  prevailing  in  any  such  judicial 
action. 

Section  735.  Displacement  Prohibited; 
Protection  of  Nonpurchasing  Residents. 

(a)  Displacement  prohibited.  No 
person  may  be  displaced  from  his  or  her 
dwelling  as  a  direct  result  of  a 
homeownership  program  under  this 
notice.  This  does  not  preclude 
terminations  of  tenancy  for  violations  of 
the  terms  of  occupancy  of  the  imit.  In 
addition  to  any  applicable  sanctions 
under  the  grant  agreement,  a  violation  of 
this  paragraph  may  trigger  a 
requirement  to  provide  relocation 
assistance  in  accordance  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
and  government-wide  implementing 
regulations  at  49  CFR  part  24. 

(b)  Temporary  relocation.  The 
recipient  shall  provide  each  resident  of 
an  eligible  property,  who  is  required  to 
relocate  temporarily  to  permit  work  to 
be  carried  out.  with  suitable,  decent, 
safe,  and  sanitary  housing  for  the 
temporary  period  and  shall  reimburse 
the  resident  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  temporary  relocation,  including 
the  costs  of  moving  to  and  from  the 
temporarily  occupied  housing  and  any 
increase  in  monthly  costs  of  rent  and 
utilities. 

(c)  Relocation  assistance  for  residents 
who  elect  to  move.  The  recipient  shall 
provide  each  nonpurchasing  resident 
who  elects  to  move  with  relocation 
assistance  in  accordance  with  the 
approved  homeownership  program.  The 
program  shall  provide,  at  least,  the 
following  assistance: 

(1)  Advisory  services  including  timely 
information,  counseling  (including  the 
provision  of  information  on  a  resident's 
rights  under  the  Fair  Housing  Act),  and 
referrals  to  suitable,  affordable,  decent, 
safe,  and  sanitary  alternative  housing; 

(2)  Payment  for  actual,  reasonable 
moving  expenses:  and 

(3)  Relocation  housing  assistance 
sufficient  to  permit  relocation  to 
suitable,  affordable,  decent,  safe,  and 


sanitary  housing.  This  requirement  is 
met  if  the  cost  of  the  housing  to  the 
family  does  not  exceed  the  higher  of  30 
percent  of  adjusted  family  income  or  the 
amount  paid  by  the  family  for  the  unit 
being  vacated,  and  the  housing  is 
otherwise  suitable  and  decent,  safe,  and 
sanitary. 

(d)  Notice  of  relocation  assistance.  As 
soon  as  feasible,  each  recipient  shall 
give  each  resident  of  an  eligible  property 
a  written  description  of  the  applicable 
provisions  of  this  section. 

VIII.  Records,  Reports,  and  Audit  of 
Recipients 

Section  801.  Recordkeeping 

(a)  General  records.  Each  recipient 
shall  keep  records  that  will  facilitate  an 
effective  audit  and  that  fully  disclose — 

(1)  The  amount  and  disposition  by  the 
recipient  of  the  planning  and 
implementation  grants  received  tmder 
this  notice,  including  sufficient  records 
tiiat  document  the  reasonableness  and 
necessity  of  each  expenditure; 

(2)  The  amount  and  disposition  of 
proceeds  from  financing  obtained  in 
connection  with  the  program,  sales  to 
eligible  families,  and  any  funds 
recaptured  upon  sale  by  the  homeowner 

(3)  The  total  cost  of  the 
homeownership  program; 

(4)  The  amount  and  nature  of  any 
other  assistance,  including  cash, 
property,  services,  or  other  items 
contributed  as  a  condition  of  receiving 
an  implementation  grant; 

(5)  The  cost  or  other  value  of  all  in- 
kind  contributions  towards  the  match 
required  by  section  410;  and 

(6)  Any  other  proceeds  received  for,  or 
otherwise  used  in  connection  with,  the 
homeownership  program. 

(b)  Family  size  and  income  and  racial, 
ethnic,  and  gender  data.  The  recipient 
shall  maintain  records  on  the  family  size 
and  income,  and  racial,  ethnic  and 
gender  characteristics,  of  families  who 
apply  for  homeownership  and  families 
who  become  homeowners. 

(c)  Cooperative  and  condominium 
agreements.  The  recipient  shall  maintain 
a  copy  of  any  condominium  and 
cooperative  association  agreements  for 
properties  under  the  approved 
homeownership  program. 

(d)  Amounts  available  for  reuse.  The 
recipient  shall  keep  and  make  available 
to  HUD  all  records  necessary  to 
calculate  accurately  payments  due  to 


HUD  under  section  720(d)  and  section 
725. 

Section  805.  Reports. 

The  recipient  shall  submit  reports 
required  by  HUD. 

Section  810.  Access  by  HUD  and  the 
Comptroller  General. 

For  the  purpose  of  audit  examination, 
monitoring,  and  evaluation  each 
recipient  shall  give  HUD  (including  any 
duly  authorized  representatives  and  the 
Inspector  General)  and  the  Comptroller 
General  of  the  United  States  (and  any 
duly  authorized  representatives)  access 
to  any  books,  documents,  papers,  and 
records  of  the  recipient  that  are 
pertinent  to  assistance  received  under 
this  notice,  including  all  records 
required  to  be  kept  by  section  801. 

DC  Waiver  Authority 

Section  901.  Waiver  authority. 

Upon  determination  of  good  cause,  the 
Secretary  of  Housing  and  Urban 
Development  may  waive  any  provision 
of  this  notice,  not  otherwise  required  by 
law,  except  provisions  that  establish 
deadlines  for  receipt  of  applications 
(including  receipt  of  any  modifications 
to  applications).  Each  such  waiver  shall 
be  in  writing  and  shall  be  supported  by 
documentation  of  the  pertinent  facts  and 
grounds.  This  waiver  authority  may  be 
exercised  by  the  Secretary  or  the 
Assistant  Secretary  for  Community 
Planning  and  Development  Where 
another  HUD  program  regulation  is 
involved,  the  Secretary  or  the 
appropriate  Assistant  Secretary  may 
waive  the  regulation.  For  example, 
where  a  waiver  to  a  public  and  Indian 
housing  regulation  is  requested  for  the 
HOPE  3  program,  it  may  be  waived  by 
the  Assistant  Secretary  for  Public  and 
Indian  Housing.  The  Secretary 
periodically  w^  publish  notice  of 
granted  waivers  in  the  Federal  Register. 
HUD  may  change  submission  deadlines 
established  by  this  notice  by  subsequent 
notice  published  in  the  Federal  Register. 

X.  Other  Matters 

Information  Collections 

HUD  has  submitted  the  collection  of 
information  requirements  for  this 
program  to  0MB  for  review  under 
section  3504(h)  of  the  Paperworic 
Reduction  Act  of  1960.  Information  on 
these  requirements  is  provided  as 
follows: 
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S«:lion415_ 


801  and  805. 


Nao( 


600 

400 


Nao( 
ipona 


Total  annual 
rasponaes 


000 

400 


Hours  par 
rasponae 


42 

40 


Total 


25.200 
16.000 


41,200 


Impact  on  the  Economy 

These  guidelinea  would  constitute  m 
"major  rule"  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17. 1961.  An 
analysis  of  the  guidelines  indicates  that 
it  would,  as  defined  by  that  order,  have 
(a)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  or  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions. 

Accordingly,  a  preliminary  regulatory 
impact  analysis  has  been  prepared  and 
is  available  for  review  and  inspectioa  in 
room  10276,  Rules  Docket  Qerk.  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development  451 
7th  St  SW..  Washington.  DC  20410. 

Environmental  Review 

A  Fmding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  ajn.  and  5:30 


p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276,  451  7th 
St  SW.,  Washington.  DC  20410. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
designated  official  imder  Executive 
Order  12606.  The  Family,  has 
determined  that  some  of  the  policies  in 
these  guidelines  will  have  a  potential 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
the  family.  Achievement  of 
homeownership  by  low-income  families 
in  the  program  can  be  expected  to 
support  family  values,  by  helping 
families  achieve  security  and 
independence;  by  enabling  them  to  live 
in  decent  safe,  and  saniteiry  housing; 
and  by  giving  them  the  skills  and  means 
to  live  independently  in  mainstream 
American  society.  Since  the  impact  on 
the  family  is  beneficial,  no  further 
review  is  necessary. 

Federalism  Impact 

The  General  Counsel  has  also 
determined,  as  the  Designated  Official 
for  HUD  under  section  6(a)  of  Executive 


Order  12612,  Federalism,  that  the 
provisions  in  these  guidelines  are 
closely  based  on  statutory  requirements 
and  impose  no  significant  additional 
burdens  on  States  or  other  public 
bodies.  The  notice  does  not  affect  the 
relationship  between  the  Federal 
government  and  the  States  and  other 
public  bodies  or  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  Therefore, 
the  policy  is  not  subject  to  review  under 
Executive  Order  12612. 

Impact  on  Small  Entities 

In  accordance  with  5  U.S.C.  805(b) 
(the  Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  these 
guidelines  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  They  would 
govern  the  procedures  under  which 
HUD  would  make  assistance  available 
to  applicants  under  a  program  designed 
to  provide  homeownership  opportunities 
to  low-income  families  and  individuals. 

Dated:  January  28, 1991. 
Jack  Kemp, 
Secretary. 
FR  Doc.  91-2406  Filed  2-l-«l;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  203  and  234 
[Docket  Na  R-S1-1511;  FR-296S-4-01] 

HOPE  Qrant  Programs;  Interim 
Regulations  Related  to  the  HOPE 
Programs 

AQiNCr.  Office  of  the  Secretary.  HUD. 
ACnOft  Interim  rule  and  request  for 
comments. 


f:  This  interim  rule  amends 
parts  203  and  234  of  title  24  of  the  Code 
of  Federal  Regulations  to  make  changes 
to  the  FHA  Single  Family  Mortgage 
Insurance  program  regulations  in 
support  of  HUD'S  new  HOPE  Grant 
programs. 

The  HOPE  Grant  program  guidelines 
are  published  elsewhere  as  notices  in 
today's  edition  of  the  Federal  Register. 
The  notices  govern  the  operation  of  the 
three  HOPE  Grant  programs,  which 
provide  for  homeownership  by  low- 
income  families,  as  follows: 
HOPE  for  Public  and  Indian  Housing 

Homeownership  (HOPE  1); 
HOPE  for  Homeownership  of 

Multifamily  Units  (HOPE  2):  and 
HOPE  for  Homeownership  of  Single 

Family  Homes  (HOPE  3). 

The  HOPE  Grant  programs  are 
authorized  by  title  IV  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (Pub.  L  101-625,  enacted  November 
28,1990). 

DATo:  Effective  date:  February  4. 1991. 
Comment  due  date:  May  6, 1991. 
AOORCSSCS:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  the  General 
Counsel,  Rules  Docket  Clerk,  Room 
10278,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  pan.  Eastern  Time)  at  the 
above  address. 

As  a  convenience  to  commenters,  the 
Rules  Docket  Qerk  will  accept  brief 
public  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  706-4337.  (This  is  not  a  toll-free 
number.)  Only  public  comments  of  six  or 
fewer  total  pages  will  be  accepted  via 
FAX  transmittal.  This  limitation  is 
necessary  to  assure  reasonable  access 
to  the  equipment.  Comments  sent  by 
FAX  in  excess  of  six  pages  will  not  be 
accepted.  Receipt  of  FAX  transmittals 


will  not  be  acknowledged,  except  that 

the  sender  may  request  confirmation  of 

receipt  by  calling  the  Rules  Docket  Qeric 

(voice  (202)  708-2064  or  TDD  (202)  708- 

3259). 

KM  RmTMER  UIFOIIMATION  CONTACT: 

For  HOPE  1:  Gary  Van  Busklrk, 

Homeownership  Division  for  Public 

and  Indian  Housing,  Room  4112,  202- 

708-4233. 
For  HOPE  2:  Lawrence  Goldberger, 

Office  of  Housing.  Room  6130. 202- 

708-0720. 
For  HOPE  3:  John  Garrity,  Office  of 

Urban  Rehabilitation,  Room  7158, 202- 

706-032*. 

To  provide  service  for  persons  who 
are  speech-  or  hearing-impaired,  these 
numbers  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TDDY,  1-800-877- 
8339,  or  202-708-9300. 

The  address  for  all  the  above-listed 
persons  is:  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
SW..  Washington.  DC  20410.  (Telephone 
numbers  (other  than  TDD  "800" 
numbers)  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

L  Paperwork  Reduction  Act  Statement 

Any  information  collection 
requirements  contained  in  this  rule  are 
covered  by  the  notices  published  for  the 
three  HOPE  Grant  programs. 

n.  Justification  for  Interim  Rule  Making 

The  Cranston-Gonzalez  National 
Affordable  Housing  Act  authorizes 
implementation  of  the  HOPE  Grant 
programs  by  Federal  Register  notice. 
This  rule  contains  amendments  to  the 
FHA  Single  Family  Mortgage  Insurance 
Program  regulations  that  wdll  support 
the  oi>eration  of  these  programs. 
Because  the  Congress  authorized  use  of 
notices  pubUshed  for  immediate  effect  to 
implement  the  HOPE  programs,  the 
Department  finds  that  there  is  good 
cause  to  publish  these  supporting 
regulatory  amendments  for  immediate 
effect  as  well.  Public  comment  is  being 
solicited  on  the  several  HOPE  notices, 
and  final  rules  will  be  published 
codifying  these  programs  within  eight 
months  of  the  date  of  publication  of  a 
NOFA  for  the  HOPE  Grant  programs. 
The  NOFA  will  not  be  published  until 
Congress  appropriates  funds  for  the 
programs.  PubUc  comments  received  in 
response  to  the  publication  of  this 
interim  rule  will  also  be  taken  into 
account  in  the  related  final  rule. 

m.  FHA  Single  Family  Mortgage 
Insurance  Program  Requirements 

bi  the  single  family  FHA  mortgage 
insurance  programs,  there  is  a 


reqxdrement  for  a  down  payment  by  the 
mortgagor  in  cash  or  the  equivalent.  A 
recipient  under  the  HOPE  programs  may 
provide  the  down  payment  for  an 
eligible  family/mortgagor  who  finances 
the  purchase  of  a  home  with  a  mortgage 
insured  under  the  FHA  Single  Family 
Mortgage  Insurance  program. 
Accordingly,  section  429  of  the 
'Cranston-Gonzales  National  Affordable 
Housing  Act  amended  section  203(b)(9) 
of  the  National  Housing  Act  to  provide 
that  the  required  down  payment  may  be 
paid  by  a  corporation  or  person  other 
than  the  mortgagor  if  the  mortgage 
covers  a  unit  under  the  HOPE  program, 
llierefore,  the  regulations  at  24  CFR 
203.19(b).  203.32(b),  234.28(c)  and 
234.55(b)  are  being  amended  by  this 
interim  rule  to  reflect  this  exception  to 
the  usual  requirements  of  these  FHA 
program  regulations. 

These  amendments  provide  that  a 
mortgagor  being  assisted  in  the  purchase 
of  a  housing  unit  under  the  procedures 
outlined  in  the  Cranston-Gonzales 
Affordable  Housing  Act  may  obtain  a 
loan  for  the  down  payment  from  a 
corporation  or  another  person  under 
conditions  satisfactory  to  HUD.  In 
addition,  a  second  mortgage  may  be 
placed  against  the  property,  even  though 
the  entity  holding  a  second  mortgage  is 
not  a  Federal.  State  or  local  government 
agency,  if  the  entity  is  designated  in  the 
homeownership  plan  of  an  applicant  for 
an  implementation  grant  under  the 
HOPE  programs. 

Findings  and  Certifications 

The  findings  and  certifications  set  out 
in  the  notices  being  pubUshed  today  for 
the  HOPE  Grant  programs  cover  the 
amendments  being  made  by  this  rule. 

List  of  Subjects 

24  CFR  Part  203 

Hawaiian  natives.  Home 
improvement.  Loan  programs:  housing 
and  commtmity  development.  Mortgage 
insiu'ance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  234 

Condominiums,  Mortgage  insurance, 
and  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  203  and  234  of  title 
24  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  203— MUTUAL  MORTGAGE 
INSURANCE  AND  REHABILITATION 
LOANS 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 
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Authority:  Sees.  203,  211,  National  Housing 
Act  (12  U.S.C.  1709, 1715b);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)).  In 
addition,  subpart  C  is  also  issued  under  sec. 
230,  National  Housing  Act  (12  U.S.C.  1715u). 

§203.19    [AmendedJ 

2.  In  §  203.19,  the  first  sentence  in 
paragraph  (b)  is  amended  by  adding  the 
phrase  "or  who  is  purchasing  a  housing 
unit  in  connection  with  a 
homeownership  program  under  the 
Homeownership  and  Opportunity 
Through  HOPE  Act"  after  the  phrase 
"Housing  Act  of  1961". 

§203.32    [AmendedJ 

3.  In  §  203.32,  paragraph  (b)  is 
amended  by  adding  the  phrase  ",  or 
entity  designated  in  the  homeownership 
plan  submitted  by  an  applicant  for  an 


implementation  grant  under  the  ^ 

Homeownership  and  Opportunity 
Through  HOPE  Act,"  after  the  word 
"instrumentality". 

PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

The  authority  citation  for  part  234 
continues  to  read  as  follows: 

Authority:  Sees.  211.  234,  National  Housing 
Act  (12  U.S.C.  1715b,  1715y);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)).  Section 
234.520  (a)(2)(ii)  is  also  issued  imder  sec. 
201(a),  National  Housing  Act  (12  U.S.C. 
1707(a)). 

§234.28    [Amended] 

5.  In  §  234.28,  the  first  sentence  in 
paragraph  (c)  is  amended  by  adding  "or 
who  is  purchasing  a  housing  unit  in 


connection  with  a  homeownership 
program  under  the  Homeownership  and 
Opportunity  Through  HOPE  Act"  after 
the  phrase  "as  of  the  date  the  mortgage 
is  accepted  for  insurance". 

§234.55    [Amended] 

6.  In  §  234.55,  paragraph  (b)  is 
amended  by  adding  the  phrase  ",  or  who 
is  purchasing  a  housing  unit  in 
connection  with  a  homeownership 
program  under  the  Homeownership  and 
Opportunity  Through  HOPE  Act,"  after 
the  word  "instrumentality". 

Dated:  January  28, 1S91. 
Jack  Kemp, 
Secretary. 
[FR  Doc.  91-2401  Filed  2-1-91;  8:45  am) 
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DCFARTMeHT  OF  H0U8INQ  AND 
URBAN  DCVCLOPMENT 

24CPRPart91 

(Docket  No.  II-«1-1S07:  Ffl-2t32-H)1] 

MN  2801-AtlS 

Compcehenilve  HoueJng  AffordeMllty 
8b  eleyiet 

AOmcv:  Office  of  the  Secretary,  HUD'. 
ACTION:  Interim  rule  and  request  for 
conunents. 


r:  President  Bush  signed  the 
Cranston-Gonxalez  National  Affordable 
Housing  Act  on  November  28, 1990.  The 
Act  affirms  the  national  goal  that  every 
American  family  be  able  to  afford 
decent  housing  in  a  safe  and  livable 
neighborhood.  Among  the  new  housing 
programs  the  Act  created  to  assist  State 
and  local  governments  achieve  this 
national  housing  policy  are  the  HOME 
Investment  Partnerships  (created  by  title 
II  of  the  Act)  and  the  HOPE  programs 
(created  by  titles  IV,  V  and  VIII  of  the 
Act).  The  centerpiece  to  these  new 
programs,  as  well  as  to  management  of 
existing  programs,  is  the  Act's 
requirement  that  State  and  local 
governments  must  have  Comprehensive 
Housing  A^ordability  Strategies.  This 
rule  implements  section  105  of  the  Act, 
which  prescribes  the  development  of 
these  housing  strategies,  as  well  as 
sections  107  and  106,  which  prescribe 
the  citizen  participation  procedure  for 
development  of  the  housing  strategies 
and  the  compliance  procedures  to  be 
followed  by  State  and  local 
governments. 

DATCS:  Effective  date:  March  6, 1991. 
Comments  must  be  received  by  May  6, 
1991.  Those  sections  of  this  rule  that 
contain  information  collection 
requiremenU  (S|  91.15, 91.20, 91.25, 
91.3a  91.35,  91.40,  91.45,  91.50,  91.55, 
91.70.  and  91.75]  will  not  become 
effective  until  the  Office  of  Management 
and  Budget  has  approved  the 
information  collection  requirements  and 
a  separate  notice  of  that  fact  has  been 
published  by  the  Department  hi  the 
Federal  Renter. 

ADOWIMM.  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  room 
10270,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m.  at  the 
above  address.  Note  that  comments  on 


the  information  collection  requirements 
contained  in  the  rule  should  also  be 
forwarded  to  the  Office  of  Management 
and  Budget's  Office  of  Information  and 
Regulatory  Affairs,  New  Executive 
Office  Building,  room  3001,  Washington, 
DC  20303,  Attention:  Wendy  Sherwin, 
Desk  Officer  for  HUD. 

As  a  convenience  to  commenters,  the 
Rules  Docket  Clerk  will  accept  brief 
public  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  708-4337.  (This  is  not  a  toll-free 
number.)  Only  public  comments  of  six  or 
fewer  total  pages  will  be  accepted  via 
FAX  transmittal.  This  limitation  is 
necessary  in  order  to  assure  reasonable 
access  to  the  equipment.  Comments  sent 
by  FAX  in  excess  of  six  pages  will  not 
be  accepted.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged, 
except  that  the  sender  may  call  the 
Rules  Docket  Cleric  at  (202)  708-2084  to 
confirm  receipt. 

torn  ruRTHifi  mromuTiON  contact: 
David  Cohen,  Director,  Office  of  Urban 
Rehabilitation,  Office  of  Community 
Planning  and  Development,  451  Seventh 
Street  SW.,  Washington,  DC  20410, 
telephone  (202)  708-2685. 
SUWUMINTAIIY  mronMATtON: 

I.  Information  Collections 

The  information  collection 
requirements  contained  in  SS  91.15, 
91.20,  91.25,  91.30,  91.35,  91.40,  91.45, 
91.50, 91.55, 91.70,  and  91.75  of  this  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
expedited  review  under  the  Paperwork 
Reduction  Act  of  1980.  When  these 
collections  have  been  approved,  a 
Notice  will  be  published  to  that  effect  in 
the  Federal  Register.  Until  that  time  no 
person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements. 

The  annual  public  reporting  burden  of 
these  requirements,  including  the  time 
for  reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iniformation,  is  stated  in  the  chart 
included  under  the  heading  of  Findings 
and  Certifications.  We  note  that  much  of 
the  data  to  be  used  by  State  and  local 
governments  to  comply  with  the 
requirements  of  this  rule  is  available 
from  the  Census  Bureau,  and  that  HUD 
will  supply  the  jurisdictions  with  the 
relevant  portions  of  that  data,  as  well  as 
with  data  on  the  HUD-assisted  housing 
inventory,  minimizing  the  burden  on  the 
jurisdictions.  Send  conunents  regarding 
burden  estimates  or  any  other  aspect  of 
these  collections  of  information, 


including  suggestions  for  reducing  the 
burden,  to  the  Department  of  Housing 
and  Urban  Development  Rules  Docket 
Clerk,  at  the  address  stated  above,  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  room  3001, 
Washington.  DC  20503.  Attention: 
Wendy  Sherwin,  Desk  Officer  for  HUD. 
At  the  end  of  the  public  comment  period 
on  this  rule,  the  Department  may  amend 
the  information  collection  requirements 
set  out  in  this  rule  to  reflect  public 
comments  or  0MB  comments  received 
concerning  the  information  collections. 

11.  Background 

Since  Fiscal  Year  1975.  the 
Department  has  required  the 
preparation  of  a  local  housing  planning 
document  as  a  condition  to  receipt  of 
certain  types  of  funding  to  local 
governments.  First,  a  Housing 
Assistance  Plan  (HAP)  was  required 
under  the  Community  Development 
Block  Grant  Program  (and  used  in 
connection  with  assisted  housing 
programs).  Then  when  the  Stuart  B. 
McKinney  Homeless  Assistance  Act 
was  enacted,  a  Comprehensive 
Homeless  Assistance  Plan  (CHAP)  was 
required  as  a  condition  of  approval  of 
funding  for  a  locality's  program  to 
provide  shelter  for  homeless  persons. 
Now  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (Cranston- 
Gonzalez  Act  or  the  Act]  has  created  a 
new  planning  document  for  use  by 
States  as  well  as  units  of  general  local 
government — the  Comprehensive 
Housing  Affordability  Strategy  (CHAS 
or  housing  strategy).  This  CHAS 
incorporates  useful  elements  of  the  HAP 
and  CHAP,  and  it  will  eventually 
replace  both  of  them.  Inclusion  of  all 
housing  related  elements  in  a  single 
planning  doctmient  will  make  the 
resulting  document  a  more  useful  tool 
for  addressing  housing  needs.  Instead  of 
dealing  with  a  specific  funding  source, 
the  housing  strategy  will  create  the 
impetus  for  a  jurisdiction  to  examine  its 
housing  needs  in  a  holistic  way, 
establish  goals,  and  develop  a  plan  for 
carrying  out  those  activities. 

The  housing  strategy  will  serve  as  an 
action-oriented  management  tool  for 
States  and  local  governments.  It  will 
also  serve  as  a  monitoring  tool  for  HUD 
to  determine  how  effectively  a 
jurisdiction  is  satisfying  the  needs 
identified  within  available  resources.  In 
its  CHAS,  a  State  or  local  government 
will  estimate  the  housing  assistance 
needs  of  its  very  low-income,  low- 
income,  and  moderate  income  families, 
including  the  needs  of  homeless 
individuals  and  families,  and  will  assess 
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the  availability  of  unassisted  housing, 
assisted  housing,  and  other  resources  for 
addressing  these  needs.  On  the  basis  of 
this  information,  the  jurisdiction  will 
develop  a  strategy  for  meeting  these 
housing  assistance  needs  over  the  next 
five  years.  Each  year,  the  jurisdiction 
will  decide  how  the  available  resources 
will  be  used  to  provide  affordable 
housing  for  needy  families. 

The  Comprehensive  Housing 
Affordability  Strategy  document  will 
consist  of  five  components,  each  with 
tabular  summaries  and  supporting 
narrative,  that  integrate  the  fifteen 
statutory  items  described  in  more  detail 
in  this  rule.  (References  below  to 
paragraphs  are  to  the  lettered 
paragraphs  of  both  S§  91.15  and  91.20. 
unless  otherwise  noted.)  Beginning  in  FY 
1993  (October  1, 1992),  HUD  will  provide 
special  tabulations  of  decennial  census 
data  from  the  U.S.  Census  Bureau  as  the 
basis  for  the  tabular  summaries  of  need 
and  market  and  inventory  conditions 
integral  to  the  first  two  components.  The 
community  may  accept  and  submit  this 
information  as  is,  or  may  present  its 
own  updated  estimates  in  a  format  at 
least  as  detailed,  in  accordance  with 
standards  prescribed  by  HUD.  (Detailed 
statistics  will  be  optional  for  the  1991 
and  1992  CHAS  submissions,  but 
jurisdictions  will  be  responsible  for 
providing  estimates  of  need  and  market 
conditions  on  which  to  base  the  rest  of 
the  CHAS.)  In  addition,  HUD  will 
provide  to  jurisdictions,  to  the  extent 
feasible,  data  on  the  HUD-assisted 
housing  stock. 

— ^The  first  part,  the  Needs  Assessment, 
(corresponding  to  paragraphs  a  and  b) 
will  summarize  available  data  on  the 
current  needs  of  the  homeless  and  of 
income-eligible  families  with  housing. 
Jurisdictions  are  required  to  project 
those  needs  for  the  ensuing  five-year 
period. 

— Part  two.  Market  and  Inventory 
Conditions,  will  summarize  local 
market  and  inventory  characteristics, 
including  trends  in  population, 
household  formation,  and  housing 
(paragraph  c).  Information  on  the 
assisted  housing  and  the  public 
housing  stock  (S  91.15(i))  will  also  be 
presented  here. 

— ^The  third  part  Strategies,  will 
integrate  the  review  of  needs  and 
conditions  in  a  structured  format,  to 
determine  priorities  for  investment 
over  the  ensuing  five-year  period 
(paragraph  b).  llie  relevant  local 
policies  (and  State  policies) 
(paragraph  d),  local  institutional 
structure  (paragraph  e],  and  local 
activities  to  involve  public  housing 
residents  in  management  and 


ownership  (paragraph  j)  will  be 
considered. 
— Part  four.  Resources,  will  review  the 
various  types  of  resources  needed  and 
anticipated  to  be  available  to 
implement  the  strategy  (including 
resources  for  homelessness. 
paragraph  b),  including  the  private. 
Federal,  and  non-Federal  public 
resources  (paragraph  f)  and  plans  for 
coordination  (paragraph  h)  and  use  of 
the  Low-Income  Housing  Tax  Credit 
(§  91.20(i)).  The  summary  table  will 
show  the  dollars  anticipated  from 
each  Federal  program  oyer  the  coming 
year,  and  indicate  the  State/local 
resources  available  to  meet  matching 
requirements  for  different  types  of 
uses. 
— The  final  part  Implementation, 
translates  the  five-year  strategy  and 
the  available  resources  into  plans 
(paragraph  g)  and  goals  (paragraph  n) 
for  the  number  of  families  to  be 
assisted  in  the  ensuing  year,  including 
the  number  of  the  provided  affordable 
housing  as  defined  in  the  HOME 
Program  (paragraph  n)  with  the 
resources  identified  in  the  fourth  part. 
It  will  also  cover  specifics  of  the  plans 
for  assisting  the  homeless  (called  for 
in  paragraph  b),  and  include 
monitoring  details  and  certifications 
regarding  fair  housing  and  relocation 
(paragraphs  k,  1,  and  m). 
The  Act  requires  that,  in  order  to 
receive  funding  under  certain  HUD 
programs,  a  State  or  unit  of  general  local 
government  must  have  a  Comprehensive 
Housing  Affordability  Strategy  that  has 
been  approved  by  HUD  for  a  fiscal  year. 
In  addition,  for  certain  other  programs, 
the  Act  requires  that  an  application 
include  a  certification  of  consistency  of 
the  proposal  with  an  approved  housing 
strategy  for  the  jurisdiction  in  which  the 
proposed  project  will  be  located.  [All 
Section  numbers  stated  throughout  this 
Preamble  relate  to  the  Cranston- 
Gonzalez  Act,  unless  otherwise  noted.] 
For  FY  1991  funding,  a  certification  is 
necessary  for  applications  for  the 
Supportive  Housing  for  Persons  with 
Disabilities  Program,  authorized  under 
Section  811  of  the  Act  (to  be  a  new  CFR 
part  890],  for  the  Supportive  Housing  for 
the  Elderly  Program,  authorized  under 
section  202  of  the  Housing  Act  of  1959 
(to  be  a  new  part  889],  and  for  the 
HOME  Program  (Sec.  215) — ^if  funding 
becomes  available  this  year. 

With  respect  to  many  of  the  programs 
for  which  a  certification  of  consistency 
is  required.  HUD  has  the  discretion  to 
continue  using  other  planning 
documents  for  a  period  of  time.  The 
Department  is  exercising  its  authority  to 
provide  for  a  transition  fit)m  the  current 


planning  documents  (CHAP  or  HAP) 
until  October  31, 1991,  so  that 
jurisdictions  need  not  submit  a  housing 
strategy  before  October  1991  for  the 
following  programs:  Homeless  Housing 
Assistance,  such  as  Emergency  Shelter 
Grants  (ESG)  (part  576);  Transitional 
Housing  (part  577),  Permanent  Housing 
for  Handicapped  Homeless  (part  578], 
Supplemental  Assistance  for  Facilities 
to  Assist  the  Homeless  (part  579).  and 
Single  Room  Occupancy  for  the 
Homeless  (part  882,  subpart  H): 
Community  Development  Block  Grants 
(CDBG,  including  Entitlements,  Small 
cities.  States,  and  Special  Purpose]  (part 
570):  HOPE  L  II  and  III  Homeowmership 
Programs  (Sees.  411,  et  seq.;  421,  et  seq.; 
and  441,  et  seq.,  respectively);  Low- 
Income  Housing  Preservation 
(prepayment  avoidance  incentives. 
Section  601);  Shelter  Plus  Care  (Sec. 
837);  and  Housing  Opportunities  for 
Persons  with  AIDS  (Sec.  854). 

Public  Housing  and  Indian  Housing 
funding  and  section  8  assistance, 
generally,  are  not  dependent  on 
existence  of,  or  certification  of 
consistency  with,  an  approved  housing 
strategy  for  the  jurisdiction.  Programs 
that  refer  to  the  housing  strategy,  but  do 
not  require  a  certification  of  consistency 
with  it.  are  the  section  8  Program — as 
one  basis  for  determination  of  exception 
rents  and  allocation  of  funding  (Sees. 
543(b)  and  556),  and  the  Family  Self- 
Sufficiency  Program  (section  554)  for 
determination  of  when  a  public  housing 
agency  is  not  required  to  operate  that 
type  of  program.  In  addition,  as  a 
homeless  assistance  program,  the 
section  8  Moderate  Rehabilitation  Single 
Room  Occupancy  is  dependent  on  it 
(Sec.  441,  McKinney  Act). 

Indian  Tribes  are  not  included  in  the 
Act's  defmition  of  a  "jurisdiction",  the 
entity  charged  with  submitting  a  CHAS. 
The  Department  has  concluded  that  they 
need  not  submit  a  housing  strategy,  and 
need  not  submit  a  certification  of 
consistency  with  a  housing  strategy. 
Therefore,  there  is  no  mention  of  Indian 
Tribes  in  the  rule  itself.  The  Indian 
CDBG  Program,  authorized  by  section 
106  of  the  Housing  and  Community 
Development  Act  of  1974,  the  HOPE  I 
Program,  authorized  by  section  411  of 
this  Act  and  the  HOPE  III  Program, 
authorized  by  section  441  of  the  Act 
permit  participation  of  Indian  Tribes 
and  Indian  Housing  Authorities,  and 
those  programs  refer  to  certification  of 
compliance  with  an  approved  housing 
strategy.  However,  the  Department 
believes  that,  given  the  sovereign  status 
of  Indian  Tribes,  it  would  be 
inappropriate  for  a  State  to  be  deemed 
the  "appropriate"  jurisdiction  to  apply 
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its  tiouiiBg  ■tratiBjr  to  prograou 
adminitterad  by  Indiaa  Tribca. 

IB.  ^BpoM  01  Ibc  CiuuIoo*Goiiuwi 
Act 

The  piirpoaes  of  the  Act.  as  stated  in 
section  103  of  the  Craastoo-Gooialez 
Act.  are  the  fbllowiag: 


(1)  to  help  {aBiliaa  ao(  owatat  •  boa*  to 
sav«  lor  a  downpayBMit  for  the  pwn^aM  of 
a  homa: 

'  (2]  to  retain  wbarever  feaaibla  aa  hauaing 
affordable  to  low-income  families  thoaa 
dwelling  unlta  produced  for  rach  pnrpoie 
wMi  Paderel  aeaietuce; 

(3)  to  extaml  aad  straaglben  partaefebipe 
aaiong  aU  levah  al  govaranaat  aad  tba 
ptivato  sector,  toekdlig  iar-profil  aad  aoo- 
profit  nrgartiitrtoBa.  ia  lia  preductlaa  a^ 
operation  of  botisiag  affordable  to  low- 
income  and  moderate-income  families: 

(4)  to  expand  and  Improve  Federal  rental 
ataiatanee  for  very  low-income  fsmillea:  and 

(5)  to  inereese  tbe  sappty  of  sepparthre 
housing,  which  eoabtoee  siiitoiMl  ftatueee 
and  services  needed  to  enable  peraana  wMi 
special  needs  to  live  wMb  dignily  and 
independa 


This  rule's  goal  ie  to  promote  dwae 
purposes  by  roquirkig  die  preporatkm  of 
a  ataigle  plwnilng  decHment  that 
enoompoaaea  a  jurisdictioa's  bousing 
needs,  with  a  fbcua  on  afiordable 
hawing  far  low-income  faadMes.  Tlw 
objectives  to  be  pronoted  dvoogh  diis 
planning  process  are  to  preserve 
affordable  housing  onHs  developed  with 
Federal  aasistanoe;  to  prodece  boasing 
for  iow-laooBW  and  moderate-income 
famittes  through  privato-pubUc 
partnarahipe;  to  expend  die  avaiiebility 
of  rental  sasistancs  for  very  low-income 
famiiiea;  to  increase  dM  supply  of 
supportive  housing:  and  to  bel^  families 
aspiring  to  becowe  first-time 
homebuyers. 

IV.  Monltocing 

As  port  of  ito  boosing  strategy,  each 
}uriadictk»  suist  provide  infbmation  on 
the  standards  and  procadares  U  wiU  use 
to  monitor  recipients  of  assistance  for 
compUaace  with  contractaal 
requkementa  and  applicable  regalatioos. 
Each  Jurisdkttoo  will  also  report 
annually  to  HUD  en  Iha  prpgraee  aoade 
in  impleoMntiog  Its  housing  strategy- 
The  Departaant  believes  tfast 
monitoriag  is  a  critical  aH^CMent  in  the 
long-term  success  of  the  programs 
covered.  As  part  el  its  iMMdtariiv 
responsiUUtias.  the  Department  will  be 
looking  at  both  the  standards  and 
procethiree  provided  by  the 
jurisdictions,  as  well  as  how  %well  they 
are  befesi  carried  oaL  Becauae  of  dia 
importaaoo  of  these  activities,  die 
Department  ia  seeking  publk  comment 
on  what  additional  eaqairements.  if  any. 
would  be  uselitL 


V.Traaaltfan 

In  accordance  with  section  108(a),  the 
Secretary  has  deteiuiiiieu  that 
Comprehensive  Housin  AffordabiHty 
Strategies  generally  win  fint  be 
submitted  for  Federal  Fiscal  Year  1992. 
The  submissions  will  be  due  on  October 
31, 1991,  to  cover  the  period  of  October 
1, 1991  throagji  September  30, 1992. 
Housing  strategies  snbmitted  by 
October  31, 1991  will  be  approved  by 
December  30, 1901.  if  they  are  complete 
and  are  consistent  with  the  purposes  of 
the  Act.  If  HUD  finds  diat  dtere  are 
deficiencies  in  the  CHAS,  it  could  take 
up  to  an  additional  five  months  to 
correct  these  deficiencies.  Funding 
decisions  made  after  a  strategy  is 
approved  will  depend  on  the  approved 
CHAS  (perhaps  as  early  as  January 
1902,  for  strategies  sabmitted  by 
October  31, 1991).  Since  funds  may  be 
made  available  for  Fiscal  Year  1992 
early  in  calendar  year  1992,  it  vrill  be  to 
a  jurisdiction's  benefit  to  start  die 
process  as  early  as  possible,  so  that  an 
approved  CHAS  wiH  be  in  place  whjen 
funding  availability  is  annouaced. 

Tlie  purpose  of  publishing  diis  nde  in 
early  1991  as  an  interim  rule  is  to  permit 
jurisdictioRS  to  know,  at  the  earliest 
possible  time,  what  may  be  required  of 
them  no  later  dian  early  1992.  Most 
programs  wiH  require  the  submission  of 
a  CHAS  or  certificatfon  of  compliance 
with  a  CHAS  by  October  31, 19B1.  The 
development  of  a  QiAS.  indading 
sohdtotion  of  citizen  oosaments  in  a 
public  bearing  process,  is  expected  to 
take  at  least  six  months.  To  be  able  to 
gear  op  to  perform  these  tasks,  many 
jurisdictions  will  need  significant 
additional  time,  particdarly  if  they  have 
never  before  prepared  such  docanents 
(sack  as  several  of  die  States)^ 

In  addMon.  tbsrs  are  two  principal 
types  of  dratantances  that  would 
warrant  sobarission  of  a  hooaing 
strategy  befan  October  1901:  an 
appUaition  for  fonda  ander  the  HOME 
program,  if  Federal  Piaeal  Year  1091 
funding  becomas  avadaUs  for  that 
program,  or  an  appdcatioB  far  FY  1901 
funding  under  the  Sunwrtive  Housfaig 
for  the  Elderly  (Sactian  a02  of  the  lose 
Act)  or  tiawiciitiie  Hoaaing  for  Persons 
with  DisabUitias  (Section  811)  Programa. 
which  raquim  a  certification  of 
consistency  frith  an  approved  housing 
strategy.  In  aithar  of  these  cases,  the 
period  to  which  die  hoosing  strategy 
applias  should  be  ^oater  diaa  a  12- 
month  period,  stalling  from  die  date  of 
Bubodaaian  and  running  dnmgh 
September  dO,  1902. 

If  funds  becoaa  avadaUa  for  dw 
HOKA  IVngtaiii  in  FY  1001  and  a 
f  omnia  adocation  is  pabiishad. 


jurisdictions  that  want  to  participate 
will  have  cmly  30  days  to  notify  dw 
Departmoit  of  their  interest  in 
participating,  and  only  90  days 
thereafter  to  submit  a  housing  strategy. 
Unlike  soms  other  programs  created  by 
the  Cranston-Gonzalez  Act,  there.is  no 
other  planning  document  that  is 
.  authorized  to  be  substituted  for  the 
housing  strategy  in  the  HOI^  program. 

Since  funding  during  FY  1901  of  die 
Supportive  Housing  Programs  depends 
on  certification  of  compliance  with  an 
approved  housing  strategy,  that 
document  must  be  sabmitted  before  the 
generally  applicable  submission  date — 
in  time  to  bie  sf^roved  as  part  of  the 
funding  award  process.  K  funding  is  not 
availaUe  for  the  HOME  Program  when 
applications  are  sohclted  for  the 
Supportive  Houskig  Programs,  and  there 
is  no  Stete  CHAS,  dien  an  abbreviated 
strategy  may  be  sabnitted  under  $  01.2S. 
In  FY  1901.  die  abbreviated  strategy 
may  be  the  approved  HAP  for  that 
)urisdictian  or,  if  diere  is  no  approved 
HAP,  an  identification  of  needs  of 
elderly  persons  or  persons  with 
disabUittes,  as  appropriate,  and  a 
strategy  to  meet  those  needs. 

It  should  also  be  pointed  oat  that  the 
applicant  for  funding  may  not  alwajrs  be 
a  State  or  local  government,  responsible 
for  submitting  a  CHAS.  In  the  case  of 
Supportive  Housing  for  the  Elderiy  or 
Persons  with  Disabilittes,  an  application 
for  fimding  wiH  be  submitted  1^  a 
nonprofit  corporation,  which  vwndd 
have  to  obtain  a  certification  fiom  the 
State  or  local  government  that  Its 
application  is  oonaistsnt  widi  d»e  CHAS. 
If  the  jurisdictioa  does  not  anticipate 
applyfaig  for  other  forms  of  assistance 
for  which  approval  of  a  CHAS  is 
necessary,  it  mast  safaadt  a  hoasing 
stratsgy  to  enable  applkatiosis  for 
Supportive  Hoasing  for  the  Blderiy  or 
Persons  with  Disabilities  to  be  funded  in 
the  jurisdiction.  In  sach  a  caae.  the  local 
jurisdiction  will  be  permitted  to  stdMoit 
an  abbreviated  housing  strategy,  widi 
which  it  can  certify  the  proposed  pro^t 
is  coBsistent  (For  FY  toot  die 
abbreviated  strategy  caa  be  aa 
described  fai  the  piavfoos  paragraph.) 

Thia  proUem  may  not  arise  after 
fiscal  year  1992.  when  States  vrill. 
doubtless,  have  an>roved  bousing 
strategias.  At  that  pofait,  the  appRcant 
should  seek  certification  of  consistency 
widi  the  approved  strategy  of  the  lowest 
level  of  govananant  that  hae  one.  (ff 
State  and  local  govsmmoate  do  not 
submit  housing  strategies,  they  may,  in 
effect  deprive  dteir  liBiadictions  of 
funding  far  aacfa  programs.) 

In  SOBM  cases.  States  and  locafitf es 
now  have  their  own  housing  strategies. 
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If,  at  the  time  a  jurisdiction  first  submits 
a  CHAS,  wheUier  for  1991  or  1992,  it 
already  has  its  own  housing  strategy 
that  contains  most  of  the  elements 
required  under  this  rule,  it  may  comply 
with  the  CHAS  requiremente  by 
submitting  a  modified  version  of  its  own 
strategy.  With  Its  strategy,  the 
jurisdiction  must  supply  information 
about  the  location  of  the  HUD-required 
elemente,  supplemented  with 
information  required  by  HUD  that  is  not 
included  in  its  own  strategy.  In  addition, 
diis  submission,  including  the 
supplement,  must  be  prepared  in 
compliance  with  the  citizen 
participation  requirements  of  this  rule. 
Since  the  Department  recognizes  that 
the  CHAS  imposes  new  requirements,  it 
expects  the  first  year  or  two  to  be  a  time 
for  capacity  building.  In  the  first  year, 
HUD  will  accept  data  already  obtained 
by  jurisdictions,  delaying  until  October 
1992  strict  compliance  vridi  the 
requirement  for  detaUed  statistical 
presentation  of  household  needs  and 
market  conditions.  During  the  second 
year,  HUD  will  work  with  jurisdictions 
on  developing  their  CHAS,  providing 
them  with  census  data  appropriate  for 
the  CHAS  as  soon  as  possible.  It  also 
will  provide  information  developed  by 
the  Secretary's  Task  Force  on 
Affordable  Housing,  which  will  be 
useful  in  determining  the  effects  of 
public  policy  on  affordable  housing.  Any 
data  other  than  that  from  the  U.S. 
Decennial  Census  that  is  used  for  the 
CHAS  must  conform  widi  HUD 
standards,  to  be  specified  in 
administrative  instructions. 

VL  Possible  Changes  in  the  Hnal  Rule 

HUD  plans  to  publish  a  final  rule  on 
this  subject  matter,  with  full  attention  to 
the  public  comments  received,  within 
twelve  months  of  the  publication  date  of 
today's  document.  One  possible  change 
in  the  rule  on  which  the  Department 
would  Uke  public  comment  is  the 
addition  to  the  Strategy  for  a  State 


(S  91.20)  of  an  element  similar  to  the 
public  housing  stock  element  of  the 
Strategy  for  a  Unit  of  General  Local 
Government  (§  91.15),  to  encourage  the 
States  to  take  a  stronger  role  in 

E reserving  and  improving  the  public 
ousing  stock.  The  new  element  would 
require  the  State  to  describe  the  number 
of  public  housing  unite  in  the  State  and 
in  each  of  the  geographic  subdivisions 
about  which  it  provides  data,  the 
condition  of  those  units,  the  restoration 
and  revitalization  needs  of  the  public 
housing  projects  in  these  areas,  as  well 
as  the  State's  strategy  to  contribute  to 
the  improvement  of  the  management 
and  operation  of  these  projecte  and  to 
the  improvement  of  the  living 
environment  of  low-  and  very  low- 
income  families  residing  in  public 
housing. 

Vn.  Amendmente  to  Existing 
Regulations 

As  discussed  above,  the  requirement 
for  a  certification  of  consistency  with 
the  jurisdiction's  housing  strategy  is  a 
requirement  added  by  the  Act  to 
programs  that  are  now  operational.  As 
part  of  this  rulemaking  procedure,  the 
regulations  for  those  programs  must  be 
amended  to  reflect  this  change. 
Accordingly,  parts  570, 576,  577, 578,  579 
and  subpart  H  of  882  vrill  be  modified  in 
a  technical  rule  to  promptly  follow  this 
rule's  publication,  to  reflect  the  new 
requirement  for  certification. 

Findings  and  Certificadons 

Environmental  Review.  A  Finding  of 
No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1960.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Impact  on  the  Economy.  This  rule 
does  not  constitute  a  "major  rule"  as 


that  term  is  defined  in  section  1(d)  of  the 
Executive  Order  on  Federal  Regulations 
issued  by  the  President  on  February  17, 
1961.  An  analysis  of  the  rule  indicates 
that  it  does  not:  (1)  Have  an  annual 
effect  on  the  economy  of  tlOO  million  or 
more;  (2)  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regionr,  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maikete. 

Impact  on  Small  Entities.  In 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  Uie 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  since  it 
requires  only  the  mininnini  burden 
required  by  the  Act  in  the  way  of  a 
planning  document  To  the  extent  that  a 
small  entity  might  be  involved  in  a 
single  HUD-funded  activity,  it  might  be 
able  to  submit  an  abbreviated  housing 
strategy,  in  accordance  with  S  91.25. 
This  minimizes  the  impact  to  the  extent 
possible,  of  the  Act's  requiremente. 

Regulatory  Agenda.  This  rule  was  not 
listed  in  the  Depcutment's  Semiannual 
Agenda  of  Regulations  published  on 
October  29, 1990  (55  PR  44530)  pursuant 
to  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

Information  Collection  Requirements. 
The  information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  0MB  for  review  imder 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1960.  Information  on 
the  public  reporting  burden  of  the 
provisions  of  this  rule  that  the 
Department  has  determined  contain 
information  collection  requirements  is 
provided  as  follows: 


Annual  Reporting  Burden;  Interim  Ruix— CoMPREHENStvE  Housing  Afforoabiuty  Strategy 

DaecilpSon 

AMpondMits 

Annutfhra. 

Hourty  ftls 

Annual  ooal 

CHAS  (MOi.is,  01.90.  91  ??.  91 M  91  ?5.  91,56,  91,70) 

1,078 
1,078 
1.078 
1,078 

240 
>8 

$15.00 
15.00 

15.00 

$3,880,800 

CWzan  perllolpauon  (H»1-40. 81.45. 01.50) 

PlMc8lionooet(|91.40(t>» _ 

129.300 
107  JOO 

40 

646^00 

Total  Annual  Coei  to  JuriadteUona 

4.784.780 

CHAS ■ - 

1,078 
1,078 
1,078 

00 
>8 

815.00 

15.00 

•100.00 

$1,293,800 

^Hft^Mtfk  ahAMaft«^»^ai«hM 

129,380 

107300 
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Federalism  Impact  The  General 
Counsel,  as  the  Designated  Official 
under  section  6(a)  of  Executive  Order 
12812.  Federalism,  has  determined  that 
this  rule  will  not  Bave  substantial  direct 
effects  on  States  or  their  political 
subdhrisions,  on  the  relationship 
between  tfie  Federal  goveriunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibtlMes  among  the 
various  levels  of  government,  since  it 
simply  carries  out  a  statutory  mandate 
for  States  and  localities  to  doonent 
their  need  for  HUD  bousing  assistance 
and  to  evaluate  ^eir  snceees.  T^ 
planning  and  asseasment  mechansm 
estabUsiied  by  statute  and  implemented 
in  this  rale  is  sabatituted  for  ones 
currently  required  in  several  HUD 
programs.  States  and  localities  still 
retain  the  aatboity  to  develop  their  o«vn 
goal*.  Bodi  tbe  statute  and  the  rule 
provide  that  a  decisoa  by  a  State  or 
locality  to  pursue  poiicies  that  may 
adversely  afiect  bousing  aSotdability 
may  not  be  used  as  a  basis  for  HUD 
disapproval  of  a  housing  strategy.  Since 
the  relationships  are  not  disturbed,  the 
rule  is  not  subject  to  review  under  the 
Order. 

Impact  on  the  Family.  The  General 
Counsel  as  the  Designated  Official 
under  Exeortive  Order  12006,  7^ 
Family,  has  dctennined  that  tUs  rule 
does  not  have  potential  for  significant 
impact  on  fanily  fomation,  mainteiMce, 
and  general  well-being,  and.  thus,  is  not 
subject  to  review  under  die  Order. 

Justification  for  an  bUerim  Rule.  In 
general  the  Defiartment  pobtohes  a  rule 
for  public  rtwimnmni  befan  isautag  a  rule 
for  effect  in  aooacdanee  with  its  ovm 
rule  on  rulemaking.  24  CFR  part  m 
However,  part  10  does  provide  for 
exceptions  from  tkat  goiCTal  rule  where 
the  agency  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  caase  requirement  is  satisfied 
when  prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  24  CFR  10.1.  The 
Department  finda  that  good  cause  exists 
to  poUish  this  nde  for  effect  without 
first  soliciting  public  comment,  in  that 
prior  public  procedure  is  impracticable 
and  contrary  to  the  public  interest. 

In  this  case,  the  housing  steategy 
document  is  needed  no  later  than  April 
of  1991  so  that  funding  of  such  pro-ams 
as  Supportive  Housing  for  the  Elderly 


and  Sopparthr*  Hoaaing  for  die  DteaUed 
will  be  able  to  take  place  as  scheduled 
in  |me  of  1991.  Moreover,  if  FY  1991 
funding  is  made  available  for  the  HOME 
Program,  die  QIAS  wiQ  be  required  to 
be  submitted  by  Summer  of  1991  for  diet 
program.  In  order  to  submit  a  housing 
strategy  to  HUD,  a  Jorisdiction  is  likely 
to  need  about  six  months,  including  time 
to  conduct  the  required  public  hearings. 
With  the  ueoal  procedure  of  publication 
of  a  proposed  rule  for  comment  before 
development  and  publication  of  a  &ial 
rule  that  responds  to  the  comments,  a 
rule  would  not  be  effective  soon  enough 
to  allow  for  submissions  by  Summer  of 
1991.  Thus,  delay  to  obtain  public 
comments  would  effectively  deny 
applicants  the  ability  to  receive  fiinding 
for  these  programs  in  1991.  Therefore,  it 
is  impracticable  and  contrary  to  the 
public  interest  to  delay  publication  of  an 
effective  rule  implementing  the 
Comprehensive  Housing  /^ordability 
Strategy  portion  of  the  Act  until  public 
comments  were  received,  analyzed  and 
the  rule  revised. 

The  immediate  need  for  the  rule  may 
not  affect  every  Jurisdiction  during  FY 
1991,  e.g.,  if  an  application  for  funding  of 
a  Supportive  Housing  project  is  not 
submitted  and  the  jurisdiction  does  not 
qualify  for  or  dioose  to  submit  an 
application  for  funding  niwler  die  HOME 
Program.  To  the  extent  Uiat  the  rule  does 
not  affect  a  jurisdiction,  its  issuance  for 
effect  will  be  haimless. 

This  boosing  strategy  rule  will 
eventually  affect  most  participants  in 
HUD  programs.  Consequently,  the 
Department  has  decided  to  solicit  public 
comment  and  to  prepare  a  final  rule 
based  on  consideration  of  comments 
received.  Some  jurisdictions  will 
prepare  housing  strategies  during  1991 
and  will  be  able  to  contribute  the  benefit 
of  experience  under  this  rule  in  their 
comments.  The  final  rule  will  take  effect 
for  submissions  due  in  October  1902  and 
thereafter. 

list  of  Subj«:to  la  24  CFR  Part  91 

Grant  programs— housing  and 
community  development.  Reporting  and 
recordkeeping  requirements.  Homeless. 

Accordingly,  a  new  part  91  is  added  to 
subtitle  A  of  title  24  of  the  Code  of 
Federal  Regulations,  to  read  as  follows: 


PART  t1— STATE  AMD  LOCAL 

HOUSINQ. 

STRATEGIES 

SubfMrt 

S«c. 

91.1    Purpose  and  appbcability. 

91.S    DeAaitiefw. 

91.10    Review  by  courts. 


Sohport  B-ContMits  of  a 

91.1S    Strategy  for  a  unit  of  general  local 

govenuMt 
9L20    Strategy  fior  a  State. 
91.25    Abbreviated  Strategy. 

Subpart  C— CootdhiatHwi  and  Conaultatton 

91.30    Coordination  of  State  and  local  ■ 

housing  strategies. 
91.35    Contohation  with  social  service 

Subpart  D-CWzan  ParUdpalloa 

91.40    Preparation  of  housing  strategy. 
91.45    Substantial  aiacodment  to  housing 

strategy  or  submission  of  peribrmance 

report. 
91.50    Resolution  of  citizen  complaints. 

8<ib|>art  E— HUO  Review  and  Approval 

91.55    Sid>miMioB  of  hoasing  strategy. 

91.60    Approval  of  a  strategy. 

91.65    Actions  in  case  of  disapproval  of  a 

strategy. 
91 .70    Amendment  and  resubmission  of  a 

housing  strategy. 

Subpart  F   Perf (N  iiiai  ice  noporta  and 


9175    Performance  reports. 
91.80    HUD  performance  ravienvs. 


91.90    Waiver  authority. 

Authority:  Sees.  101-100,  Cranston- 
Gonzalez  National  Affordable  Housing  Act, 
Pub.  L  101-025. 104  Stet.  4079  (42  U.S.C. 
12701-12708):  42  U.S.C.  3535(d). 

SubfMft  A— Qeiwral 

9911    Purposa  and  oppHcabimy, 

[a)  Purpose. 

(1)  Housing  strategy.  The  purpose  of 
the  State  and  local  housing  affcndability 
strategy  is  to  assure  that  jurisdietions 
receiving  HUD  assistance  plan  for  the 
housing  and  related  needs  of  very  low- 
income,  low-income,  and  moderate- 
iscome  families  in  their  jurisdictions  in 
a  way  that  improves  the  availability  and 
affordability  of  decent,  safe,  and 
sanitary  housing  in  a  suitable  living 
environment,  including  housing  for 
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persons  needing  ooppordve  services, 
using  private  resources  as  well  as 
governmental  ones,  and  including  both 
homeownership  and  rental  optiooo.  It  is 
this  comprehensive  housing 
affordaUlity  strategy  document,  and  the 
associated  certificadan  and  monitoring 
procedures,  which  assures  that  the 
purposes  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  are 
carried  out  under  various  programs 
administered  by  HUD. 

(2)  The  Act  The  purposes  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (hereafter,  the  Act)  are  the 
following: 

(i)  To  help  families  not  owning  a  home 
to  save  for  a  downpayment  for  die 
purchase  of  a  home; 

(ii)  To  retain,  wherever  feasible,  as 
housing  affordable  to  low-faicome 
families,  diose  dwelling  units  produced 
for  such  purpose  with  Federal 
assistance; 

(iil)  To  extend  and  strengthen 
partnerships  among  all  levels  of 
government  and  the  private  sector. 
Including  for-profit  and  nonprofit 
organizations,  in  die  production  and 
operation  of  housing  affordable  to  hnv* 
income  and  moderate-income  families; 

(iv)  To  expand  and  improve  Federal 
rental  assistance  for  very  low-income 
families;  and 

(v)  To  increase  the  supply  of 
supportive  housing,  which  ccMnbines 
structural  features  and  services  needed 
to  enable  persons  with  special  needs  to 
live  with  dignity  and  independoice. 

(b)  Applicability. 

(1)  General. 

(i)  In  order  to  receive  funding  under 
certiedn  HUD  programs,  a  State  or  onit  of 
general  local  government  must  have  a 
Comprehensive  Housing  Affordability 
Strategy  (C3iAS  or  boosing  strategy) 
that  has  been  approved  by  HUD.  Ttds 
housing  strategy  initially  includes 
estimates  for  a  five-year  period.  It  must 
be  updated  every  year,  widi  a  ccmplete 
submission  generally  due  every  five 
years,  as  described  in  i  91  J6(b). 

(ii)  In  certain  HUD  propams,  an 
applicant  must  submit  a  certificadon 
that  the  proposed  housing  activity  is 
consistent  ivith  the  ^ipr^ed  boiMing 
strategy  for  the  Jurisdictioo  in  which  the 
proposed  project  will  be  located.  In  the 
case  of  an  applicant  other  than  a 
jurisdicticm  diet  seeks  HUD  funding,  die 
certification  mast  be  obtained  from  the 
lowest  level  of  government  that  has  an 
apiHwed  boosing  stategy.  For  examine, 
if  a  local  govetnasent  does  not  have  an 
approved  hoasing  strategy,  a  non-profit 
organisation  seeUng  to  build  Supportive 
Housing  for  the  Eldcvly  may  obtahi 
certification  from  the  State  of 


consistency  of  the  project  with  the 
State's  approved  housing  strategy. 

(2)  Programs  covered  Proposed 
housing  activities  to  be  funded  under  the 
following  programs  will  be  approved  by 
HUD  only  if  there  is  a  certification  of 
consistency  with  an  approved  housing 
strategy  covering  the  jiuisdiction  in 
which  the  housing  is  to  be  located. 
(Under  some  of  these  programs  there  are 
transition  provisions,  delaying  the 
effective  diate  of  their  reliance  on  the 
CHAS— check  the  regulations  for  the 
individual  programs.): 

(i)  The  HOME  Program  (Ude  II  of  die 
Act); 

(ii)  The  HOPE  I  (PubUc  Housing 
Homeownership)  Program  (Sees.  411- 
419  of  die  Act.  adding  Tide  III  to  die 
United  States  Housing  Act  of  1937); 

(iii)  The  HOPE  II  Program 
(Homeownerahip  of  Multifamily  Units) 
(Sees.  421-431  of  die  Act): 

(iv)  Tbe  HOPE  m  Program 
(Homeownership  of  Single  Family 
Homes)  (Sees.  441-448  of  die  Act); 

(v)  The  Low-Income  Housing 
Preservation  Program  (prepayment 
avoidance  incentives.  Sees.  601-613, 
creating  the  Low-Income  Preservation 
and  Resldmit  Homeownership  Act  of 
1990); 

(vi)  The  Shelter  Plus  Care  Program 
(Sees.  451-484  of  die  Stewart  E 
McKlnney  Homeless  Assistance  Act.  as 
amended  by  Sec.  837  of  the  Act); 

(vii)  The  Housing  Opportunities 
Program  for  Persons  with  AIDS  (Sees. 
851-883  of  die  Act): 

(viii)  The  Supportive  Housing  for  die 
Elderly  Program  (Sec  202  of  the  Housing 
Act  of  1959,  as  fmiended  by  Se&  801  of 
die  Act:  24  CFR  part  888): 

(ix)  llie  Supportive  Housing  for 
Persons  with  DisabUities  Pro^tun  (Sec. 
811  of  the  Act.  24  CFR  part  880); 

(x)  The  Homeless  Housing  Assistance 
Pro-ams  (Sees.  411-443  of  die  Stewart 
E  McKinney  Homeless  Assistance  Act; 
see  24  CFR  parts  S78, 577. 578. 579.  and 
subpart  H  of  part  882);  and 

(xi)  The  Community  Development 
Block  Grant  Programs— Entidement 
Small  Cities.  States  and  Special  Purpose 
(Sees.  106  and  107  of  the  Housing  and 
Community  Development  Act  of  1974, 
Sec.  905  of  the  Act:  see  24  CFR  part  570). 

(3)  Programs  not  covered.  Public 
Housing  and  Indian  Housing  funding 
(authorized  under  Tide  I  and  II  of  the 
United  States  Housing  Act  of  1037)  is 
not  dependent  on  die  existence  ot  or  a 
certification  of  compliance  with,  an 
approved  housing  strategy  for  the 
jurisdiction.  Section  8  funding  is  not 
dependent  on  the  existence  ot  or 
certification  of  compliance  widi.  an 
approved  housing  strategy,  except  for 
the  Section  8  Moderate  RehabUitation 


Single  Room  Occupancy  Program 
(audiorized  under  Section  441  (rf  die 
McKinney  Act).  However.  HUD  funding 
allocations  for  the  Section  8  Certificate 
and  Voucher  Programs  are  to  be  made  in 
a  way  that  enables  participating 
jurisdictions  to  carry  put  their  housing 
strategies  (Sec.  656  of  the  Act).  In 
addition,  one  basis  for  approval  of  rents 
for  the  Section  6  Programs  tliat  are 
higher  than  110  percent  of  the  fair 
market  rents  for  the  area  based  on 
special  local  conditions  is  a>njD 
determination  that  implementation  of 
the  approved  housing  strategy  for  the 
area  requires  the  higher  rents  (Sec. 
543(b)  of  die  Act). 


S91J 

Act  The  Cranston-Gonzalez  National 
Affordable  Housing  Act  (Pub.  L 101-62S, 
104  Stat  4079). 

Annual  update,  A  submission  by  a 
jurisdiction  to  HUD  hi  a  year  in  wiiicli  a 
complete  submission  is  not  required  (in 
accordance  with  S  91.55(b)),  whidi 
provides  new  information  for  the  next 
year  about  all  the  elements  required  by 
1 91.15  or  {91.20,  as  appropriate, 
including  new  certifications  about  fair 
housing  enforcement  and  relocation 
assistance  (see  SS  9L15(m)  and 
91.2a(m)). 

Certification.  A  written  assertion, 
based  on  supporting  evidence  which 
must  be  kept  available  for  inspection  by 
HUD.  by  the  Inspector  General  of  HUD. 
and  by  die  pnbbc.  The  assertion  shall  be 
deemed  to  be  accurate  unless  HUD 
determines  otherwise,  after  inspecting 
the  evidence  and  providing  due  notice 
and  opportunity  for  comment. 

Complete  submission.  A  strategy  that 
fulfills  ^  requirements  of  S  91.15  or 
S  91  u!0.  as  appropriate,  with  resp>ect  to 
the  entire  five  year  period  to  follow. 

Cost  burden.  The  extent  to  which 
gross  housing  costs,  including  utility 
costs,  exceed  30  percent  of  gross 
income,  based  on  data  published  by  the 
U.S.  Census  Bureau. 

Disabled  family.  A  housriiold 
con^osed  of  one  or  more  persons  at 
least  one  of. whom  is  cm  adult  (a  person 
of  at  least  18  years  of  age)  who  has  a 
disability.  A  person  shall  be  considered 
to  have  a  disabiUty  if  the  person  is 
determined  to  have  a  physical  mental 
or  emotional  impairment  that  (1)  Is 
expected  to  be  of  long-continued  and 
indefinite  duration. 

(2)  Substantially  impedes  his  or  her 
ability  to  live  independently,  and 

(3)  Is  of  such  a  nature  that  the  abUity 
could  be  improved  by  more  suitable 
housing  conditions. 

A  person  shall  also  be  considered  to 
have  a  disability  if  he  or  she  has  a 
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developmental  disability  as  defined  in 
Section  102(7)  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (42  U.S.a  6001-6007).  The  term 
"disabled  family"  also  includes  the 
surviving  member  or  members  of  any 
household  described  in  the  first 
sentence  of  this  paragraph  who  were 
living  in  an  assisted  unit  with  the 
deceased  member  of  the  household  at 
the  time  of  his  or  her  death. 

Elderly  family.  Family  in  which  the 
head  of  the  household  or  spouse  is  at 
least  62  years  of  age. 

Family.  A  household  comprised  of  one 
or  more  individuals. 

Housing.  Includes  manufaciued 
housing  and  manufactured  housing  lots. 

Housing  strategy  (CHASJ.  A 
Comprehensive  Housing  Afibrdability 
Strategy  prepared  in  accordance  with 
this  part  consisting  of  either  a  complete 
submission  or  an  annual  update. 

HUD.  The  United  States  Department 
of  Housing  and  Urban  Development 

Jurisdiction.  A  State  or  unit  of  general 
local  government 

Laige  families.  Families  of  five  or 
more  persons. 

Large  family  unit  Unit  of  at  least 
three  bedrooms. 

Low-income  families.  Families  whose 
incomes  do  not  exceed  80  percent  of  the 
median  income  for  die  area,  as 
determined  by  HUD  with  adjustments 
for  smaller  aiid  larger  families,  except 
that  HUD  may  establish  income  ceilings 
higher  or  lower  than  80  percent  of  the 
median  for  the  area  on  the  basis  of 
HUD's  findings  that  such  variations  are 
necessary  because  of  prevailing  levels 
of  construction  costs  or  fair  market 
rents,  or  unusuaUy  high  or  low  family 
incomes. 

Moderate-income  families.  Families 
whose  incomes  are  between  80  percent 
and  95  percent  of  the  median  income  for 
the  area,  as  determined  by  HUD,  with 
adjustments  for  smaller  and  larger 
families,  except  that  HUD  may  establish 
income  ceilings  hi^er  or  lower  than  95 
percent  of  the  median  for  the  area  on  the 
basis  of  HUD'S  findings  that  such 
variations  are  necessary  because  of 
prevailing  levels  of  construction  costs  or 
fair  market  rents,  or  unusually  high  or 
low  family  incomes. 

Overcrowding.  More  than  one  person 
per  room. 

Participating  jurisdiction.  Any  State 
or  unit  of  general  local  government  that 
has  been  so  designated  in  accordance 
with  the  HOME  Program  (Title  n  of  the 
Act). 

Resubmission.  A  revised  housing 
strategy  submitted  to  HUD  in  respose  to 
HUD's  disapproval  of  a  previous 
proposed  bousing  strategy. 


Severe  cost  burden.  The  extent  to 
which  gross  housing  costs,  including 
utility  costs,  exceed  50  percent  of  gross 
income,  based  on  data  published  by  the 
U.S.  Census  Bureau. 

State.  Any  State  of  the  United  States, 
the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

Substantial  amendment  A  major 
change  in  a  housing  strategy  submitted 
between  scheduled  annual  submissions. 
It  will  usually  involve  a  change  to  the 
goals  or  the  plan,  which  may  be 
occasioned  by  a  decision  to  apply  for 
assistance  under  a  program  not 
previously  mentioned  in  the  strategy. 

Unit  of  general  local  government  A 
city,  town,  township,  county,  parish, 
village,  or  other  general  purpose 
political  subdivision  of  a  State;  Guam, 
the  Northern  Mariana  Islands,  the  Virgin 
Islands,  American  Samoa.  Palau.  or  a 
general  purpose  political  subdivision 
thereof  a  consortium  of  such  political 
subdivisions  recognized  by  HUD  in 
accordance  with  the  HO^  Program 
(Title  n  of  the  Act);  and  any  agency  or 
instrumentality  thereof  that  is 
established  pursuant  to  legislation  and 
designated  by  the  chief  executive  to  act 
on  behalf  of  die  jurisdiction  with  regard 
to  HUD  assistance. 

Very-low  income  families.  Low- 
income  families  whose  incomes  do  not 
exceed  50  percent  of  the  median  family 
income  for  the  area,  as  determined  by 
HUD.  with  adjustments  for  smaller  and 
larger  families,  except  that  HUD  may 
establish  income  ceilings  higher  or  lower 
than  50  percent  of  the  median  for  the 
area  on  the  basis  of  HUD's  findings  that 
such  variations  are  necessary  because 
of  prevailing  levels  of  construction  costs 
or  fair  mariiet  rents,  or  unusually  high  or 
low  family  incomes. 

1*1.10   RMtawbyeourtK 

The  adequacy  of  information 
contained  in  a  housing  strategy  about  a 
jurisdiction's  public  policies  affecting 
the  affordability  of  housing  shall  not  be 
reviewable  by  any  Federal.  State,  or 
other  court  Review  of  a  housing 
strategy  by  any  Federal.  State,  or  other 
court  shall  be  limited  to  determining 
whether  the  process  of  development  and 
the  content  of  the  strategy  are  in 
substantial  compliance  with  the 
requirements  of  the  statute.  During  the 
pendency  of  any  action  challenging  the 
adequacy  of  a  housing  strategy  or  the 
action  of  HUD  in  approving  a  strategy, 
the  court  shall  not  have  the  authority  to 
enjoin  activities  taken  by  the 
jurisdiction  to  implement  an  approved 
housing  strategy.  Any  housing  assisted 
during  the  pendency  of  such  action  shall 
not  be  subject  to  any  order  of  the  court 
resulting  from  sudi  action. 


Subpert  B— Contents  Of  Strategy 
S91.18   StrMagyforaunttefgMMralleeal 


The  comprehensive  housing 
affordabilify  strategy  must  be  submitted 
in  a  form  tiiat  is  approved  by  HUD,  and 
it  must  contain  the  following 
information  based  on  the  most  recent 
generally  available  data: 

(a)  Needs  data.  A  description  of  the 
jurisdiction's  current  needs  for  housing 
assistance  for  very  low-income,  low- 
income,  and  moderate-income  families 
and  estimates  of  needs  for  the  ensuing 
five-year  period  for  residents  and 
persons  expected  to  reside  in  the 
jurisdiction  because  of  employment 
there.  The  information:  (1)  Must  include 
the  most  recent  data  published  by  the 
U.S.  Census  Bureau  on  the  structural 
condition  of  housing,  the  extent  of 
overcrowding  and  cost  burden, 
including  severe  cost  burden,  and  the 
extent  to  which  families  already  receive 
housing  assistance,  ownership  or  rental 
status,  racial  and  ethnic  status,  and 
family  type,  including  elderly  families, 
large  families,  and  single  persons;  (2) 
must  be  presented  separately  for 
families  requiring  supportive  services  in 
connection  with  housing,  including 
disabled  families,  families  who  are 
participating  in  an  organized  program  to 
achieve  economic  independence  and 
self-sufficiency,  and  persons  with 
acquired  immunodeficiency  syndrome. 

(b)  Homeless  assistance  needs  and 
strategy.  A  description  of  the  nature  and 
extent  of  homelessness  within  the 
jurisdiction,  including  the  estimated 
number  and  special  needs  of  homeless 
persons  who  are  mentally  ill.  alcohol 
and  drug  abusers,  runaway  or 
abandoned  youth,  victims  of  domestic 
violence,  and  other  categories  that-the 
jurisdiction  may  specify,  with  racial  and 
ethnic  status  indicated,  to  the  extent 
available.  Information  on  these 
populations  must  be  organized  by 
whether  the  persons  have  a  primary 
nighttime  residence  that  is  a  shelter  or 
that  is  a  place  not  ordinarily  designed 
for,  or  used  as,  a  regular  sleeping 
accommodation  for  human  beings.  The 
description  must  include  a  brief 
inventory  of  the  facilities  (including 
overnight  sleeping  capacity  and 
occupancy)  and  services  within  th6 
various  geographic  areas  that  address 
the  needs  of  homeless  persons.  The 
description  also  must  include  the 
jurisdiction's  strategy  for  providing: 

(1)  Emergency  shelter  and  services. 

(2)  Housing  and  services  for  transition 
to  permanent  housing  and  independent 
living,  and 
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(3)  Housing  and  supportive  services 
for  those  not  capable  of  achieving 
independent  living. 
The  strategy  also  must  include  a 
description  of  the  characteristics  and 
special  needs  of  low-income  families 
who  are  in  imminent  danger  of 
becoming  homeless  and  an  action  plan 
to  help  these  families  avoid  emergency 
shelters. 

(c)  Market  characteristics.  A 
description  of  the  significant 
characteristics  of  the  jurisdiction's 
housing  market  indicating  how  the 
current  and  anticipated  conditions  in  the 
area  will  influence  the  use  of  funds 
made  available  for  rental  assistance, 
production  of  new  units,  rehabilitation 
of  existing  units,  or  acquisition  of 
existing  units.  The  information  must 
include  data  on  total  population, 
household  population,  and  total  housing 
inventory,  to  provide  context  and  to 
assure  that  trends  are  accurately 
represented.  Data  on  the  housing 
inventory  must  include  the  ovroership  or 
rental  status  of  the  units,  whether  they 
are  occupied  or  vacant  their  structural 
condition  or  habitability,  their  cost  and 
size,  and  should  indicate  whether  units 
are  suitable  for  occupancy  by  elderly 
families,  disabled  families,  families  with 
children,  and  any  other  applicable 
categories  of  need  identified  elsewhere 
in  the  housing  strategy  statement 
including  any  identified  special  housing 
needs.  Tlie  inventory  also  must  include 
an  assessment  of  the  extent  of 
concentration  of  racial/ethnic  minorities 
and  of  low-income  families  in  the 
jurisdiction,  along  with  the  locations  of 
these  concentrations.  Data  must  be 
presented  separately  regarding  the  use 
of  all  government  assisted  housing  and 
homeless  resources  already  available  to 
address  identified  needs,  such  as  public 
housing.  Section  8  and  Section  235/238 
housing,  homeless  shelters  and  services, 
programs  of  the  Farmers  Home 
Administratioa  and  any  State  or  locally 
funded  programs.  For  aU  types  of 
assisted  housing,  information  must  be 
provided,  to  the  extent  practicable,  on 
the  number  of  units  in  the  program,  the 
number  of  habitable  units,  and  the 
number  of  units  occupied  as  of  a  recent 
date,  and,  with  respect  to  rental  housing, 
whether  units  are  expected  to  be  lost 
from  the  assisted  housing  invoitny  for 
any  reason,  including  public  housing 
demolition  or  conversion  to 
homeownership,  or  pr^Myment  or 
voluntary  termination  of  a  Federally 
assisted  mortgage. 

(d)  Relevant  public  policies.  An 
explanation  of  whether  the  cost  of 
housing  or  the  incentives  to  develop, 
maintain,  or  improve  affordable  housing 


in  the  fnrisdictioo  are  affected  by  State 
or  local  public  policies,  as  embodied  in 
statutes,  ordinances,  regulations,  or 
administrative  procedures  and 
processes.  Of  particular  concern  are  the 
policies  of  the  jurisdiction,  including  tax 
policies  affecting  land  and  other 
property,  land  use  controls,  zoning 
ordinances,  building  codes,  code 
enforcement  fees  and  diarges,  growth 
limits,  and  pobcies  that  affect  thie  return 
on  residential  investment  The 
explanati(m  must  describe  the 
jurisdiction's  strategy  to  remove  or 
ameliorate  any  negative  effects  of  these 
policies,  including  any  effects 
contributing  to  concentration  of  racial/ 
ethnic  minorities. 

(e)  Institutional  structure.  An 
explanation  of  the  institutional 
structure,  including  private  industry, 
nonprofit  organizations,  and  public 
institutions,  through  which  the 
jurisdiction  will  carry  out  its  housing 
strategy.  The  explanation  must  assess 
the  strengths  and  gaps  in  that  delivery 
system  and  describe  what  the 
jurisdiction  will  do  to  overcome  those 
gaps. 

(0  Resources.  An  indication  of  how 
Federal  funds  expected  to  be  made 
available  to  the  jurisdiction  in  the  next 
year  will  be  used  to  leverage  private 
and  non-Federal  public  resources  that 
are  reasonably  expected  to  be  available. 
Hiis  shall  include:  (1)  Private  resources. 
A  statement  of  resources  from  private 
sources,  such  as  financial  institutions, 
pension  funds,  foundations  and  non- 
profit organizations,  that  are  reosonably 
expected  to  be  made  available  to  carry 
out  the  purposes  of  the  Act  as  stated  in 
§  91.1,  and  the  extent  to  which  they  will 
be  used  in  connection  with  government 
funds;  (2)  Government  resources.  A 
statement  identifying  the  resources 
reasonably  expected  to  be  made 
available  to  the  jurisdiction  from  HUD, 
other  Federal  or  State  and  local 
governments  for  rental  assistance, 
homeless  assistance,  production  of  new 
units,  rehabilitation  of  existing  units, 
acquisition  of  existing  units,  and  any 
other  assistance  provided  to  carry  out 
the  purpose  of  the  Act  as  stated  in 
S  91.1.  These  resources  will  include, 
where  the  jurisdiction  deems  it 
appropriate,  the  identification  of  any 
publicly  owned  land  or  property  located 
in  the  jurisdiction  that  may  be  used  to 
carry  out  the  purposes  of  tiie  Act 

(g)  Plan.  A  statement  setting  forth  the 
jurisdicti<m's  plan  for  investment  or 
other  use  of  housing  funds  and  other 
assistance  anticipated  uiuler  the  Title  II 
of  the  Act  the  United  States  Housing 
Act  of  1937.  the  Housing  and  Community 
Development  Act  of  1974,  and  the 


Stewart  E  McKbmey  Homeless 
Assistance  Act,  and  other  programs 
covered  under  this  part  during  the  next 
year,  and  over  the  next  five-year  period, 
indicating  the  general  priorities  for 
allocating  investment  geographically 
within  the  jiuisdiction  and  among 
different  activities  and  housing  needs, 
including  family  type,  income  category, 
and  nature  of  housing  problem. 

(h)  Intergovernmental  cooperation.  A 
description  of  the  means  of  cooperation 
and  coordination  between  the  unit  of 
general  local  government  and  the  State 
in  the  development  sutMnission.  and 
implemsntation  of  their  housing 
strategies. 

(i)  Public  housing  stock.  A  description 
of  the  number  of  public  housing  units  in 
the  jurisdiction,  their  physical  condition, 
and  the  restoration  and  revitalization 
needs  of  public  housing  projects  within 
the  jurisdiction.  The  strategy  of  the 
jurisdiction  and  the  public  housing 
agency  for  improving  the  management 
and  operation  of  public  housing  projects 
and  for  improving  the  living 
environment  of  low-  and  very  low- 
income  families  residing  in  public 
housing  must  be  included. 

(j)  Public  housing  homeownership.  A 
description  of  the  jurisdiction's  activities 
to  encourage  public  housing  residents  to 
become  more  involved  in  management 
and  to  participate  in  homeownership. 

(k)  Monitoring  procedures,  A 
description  of  the  standards  and 
procedures  the  jurisdiction  will  use  to 
monitor  activities  authorized  under  the 
Act  and  to  ensure  long-term  compliance 
with  the  provisions  of  the  Act. 

(I)  Fair  housing.  A  certification  that 
the  jurisdiction  will  affirmatively  further 
fair  housing. 

(m)  Replacement  of  low-income 
housing  and  relocation  assistance.  A 
certification  that-the  jurisdiction  is  in 
compliance  with  a  residential 
antidisplacement  and  relocation 
assistance  plan  under  section  104(d)  of 
the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5304(d)),  to  the  extent  those 
requirements  are  applicable. 

(n)  Goals.  A  statement  of  the  number 
of  families  that  will  be  assisted  using 
funds  reasonably  expected  to  be  made 
available  from  HUD,  either  alone  or  in 
combination  with  other  sources,  as 
identified  in  accordance  with  paragraph 
(f)  of  this  section.  Of  those  families,  a 
statement  of  the  number  of  families  for 
whom  the  jurisdiction  will  provide 
affordable  housing,  as  defined  in  the 
HOME  Program,  in  accordance  with 
section  215  of  the  Act.  Information  most 
be  displayed  by  family  type,  •ncome 
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category,  nature  of  housing  problem, 
and  need  for  supportive  services. 

ftl^   SinNeayforaSlale. 

In  fbnnulating  its  housing  strategy  for 
the  State,  the  State  government  must 
include  data  covering  all  areas  within 
the  State,  both  metropolitan  and  non- 
metropolitan  areas.  A  State  may  use  a 
housing  strategy  prepared  by  a  unit  of 
general  local  government  to  cover  that 
portion  of  the  State's  jurisdiction,  by 
appending  the  local  government's 
document  to  its  own.  but  it  is  not 
required  to  do  so.  (See  9  91.30 
concerning  coordination  of  State  and 
local  housing  strategies.)  The  housing 
strategy  submitted  to  HUD  by  the  State 
must  contain  the  elements  that  follow. 
Data  on  needs  for  housing  assistance 
(paragraph  (a)  of  this  section),  for 
homeless  assistance  (paragraph  (b)  of 
this  section),  and  for  market 
characteristics  (paragraph  (c)  of  this 
section),  must  be  presented  by  different 
geographic  areas  within  the  State.  The 
data  may  be  presented  by  metropolitan 
area,  county,  unit  of  general  local 
government,  or  some  combination 
thereof,  such  as  a  recognized  planning 
district  The  comprehensive  housing 
affordability  strategy  must  be  submitted 
in  a  form  that  is  approved  by  HUD,  and 
it  must  contain  the  following 
information  based  on  the  most  recent 
generally  available  data: 

(a)  Needs  data.  A  description  of  the 
Jurisdiction's  current  needs  for  housing 
assistance  for  very  low-income,  low- 
income,  and  moderate-income  families 
and  estimates  of  needs  for  the  ensuing 
five-year  period  for  residents  and 
persons  expected  to  reside  in  the 
jurisdiction  because  of  employment 
there,  by  metropolitan  and  non- 
metropolitan  areas.  The  information:  (1) 
Must  include  the  most  recent  data 
published  by  the  U.S.  Census  Bureau  on 
the  structural  condition  of  housing,  the 
extent  of  overcrowding  and  cost  burden, 
including  severe  cost  burden,  and  the 
extent  to  which  families  already  receive 
housing  assistance,  ownership  or  rental 
status,  racial  and  ethnic  status,  and 
family  type,  including  elderly  families, 
large  families,  and  single  persons;  (2) 
must  be  presented  separately  for 
families  requiring  supportive  services  in 
connection  with  housing,  including 
disabled  families,  families  who  are 
participating  in  an  organized  program  to 
achieve  economic  independence  and 
self-sufficiency,  and  persons  with 
acquired  immunodeficiency  syndrome. 

(b)  Homeless  assistance  needs  and 
strategy.  A  description  of  the  nature  and 
extent  of  homelessness  within  the  State, 
including  the  estimated  number  and 
special  needs  of  homeless  persons  who 


are  mentally  ill,  alcohol  and  drug 
abusers,  runaway  or  abandoned  youth, 
victims  of  domestic  violence,  and  other 
categories  that  the  State  may  specify, 
with  racial  and  ethnic  status  indicated, 
to  the  extent  available.  Information  on 
these  populations  must  be  organized  by 
whether  the  persons  have  a  primary 
nighttime  residence  that  is  a  shelter  or 
that  is  a  place  not  ordinarily  designed 
for.  or  used  as,  a  regular  sleeping 
accommodation  for  humtfiTbeings.  The 
description  must  include  a  brief 
inventory  of  the  facilities  (including 
overnight  sleeping  capacity  and 
occupancy)  and  services  within  the 
various  geographic  areas  that  address 
the  needs  of  homeless  persons.  The 
description  also  must  include  the  State's 
strategy  for  providing: 

(1)  Emergency  shelter  and  services, 

(2)  Housing  and  services  for  transition 
to  permanent  housing  and  independent 
living,  and 

(3)  Housing  and  supportive  services 
for  those  not  capable  of  achieving 
independent  living. 

The  strategy  also  must  include  a 
description  of  the  characteristics  and 
special  needs  of  low-income  families 
who  are  in  imminent  danger  of 
becoming  homeless  and  an  action  plan 
to  help  these  families  avoid  emergency 
shelters. 

(c)  Market  characteristics.  A 
description  of  the  general  characteristics 
that  pertain  throughout  the  State  and,  to 
the  extent  practicable,  specific  housing 
market  conditions  within  individual 
housing  maiket  areas  that  differ  from 
the  general  characteristics.  This 
description  must  indicate  how  the 
cturent  and  anticipated  conditions  in  the 
various  areas  will  influence  the  use  of 
funds  made  available  for  rental 
assistance,  production  of  new  units, 
rehabilitation  of  existing  units,  or 
acquisition  of  existing  units.  The 
information  must  include  data  on  total 
population,  household  population,  and 
total  housing  inventory,  to  provide 
context  and  to  assure  that  trends  are 
accurately  represented.  Data  on  the 
housing  inventory  must  include  the 
ownership  or  rental  status  of  the  units, 
whether  they  are  occupied  or  vacant, 
their  structural  condition  or  habitability, 
their  cost  and  size,  and  should  indicate 
whether  units  are  suitable  for  occupancy 
by  elderly  families,  disabled  families, 
families  with  children,  and  any  other 
applicable  categories  of  need  identified 
elsewhere  in  the  housing  strategy 
statement  including  any  identified 
special  housing  needs.  The  inventory 
also  must  include  an  assessment  of  the 
extent  of  concentration  of  racial/ethnic 
minorities  and  of  low-income  families  in 


the  various  geographic  areas  of  the  State 
along  with  the  locations  of  these 
concentrations.  Data  must  be  presented 
separately  regarding  the  use  of  all 
government  assisted  housing  and 
homeless  resources  already  available  to 
address  identified  needs,  such  as  public 
housing.  Section  8  and  Section  235/236 
housing,  homeless  shelters  and  services, 
programs  of  the  Farmers  Home 
Administration,  and  any  State  or  locally 
funded  programs.  For  all  types  of 
assisted  housing,  information  must  be 
provided,  to  the  extent  practicable,  on 
the  number  of  units  in  the  program,  the 
number  of  habitable  units,  and  the 
number  of  units  occupied  as  of  a  recent 
date,  and,  with  respect  to  rental  housing, 
whether  units  are  expected  to  be  lost 
from  the  assisted  housing  inventory  for 
any  reason,  including  public  housing 
demolition  or  conversion  to 
homeownership,  or  prepayment  or 
voluntary  termination  of  a  Federally 
assisted  mortgage. 

(d)  Relevant  public  policies.  An 
explanation  of  whether  the  cost  of 
housing  or  the  incentives  to  develop, 
maintain,  or  improve  affordable  housing 
in  the  geographic  area  of  the  State  are 
affected  by  State  as  well  as  local  public 
policies,  as  embodied  in  statutes, 
ordinances,  regulations,  or 
administrative  procedures  and 
processes.  The  State  must  consider  the 
extent  to  which  its  policies  are 
encouraging  the  removal  of  barriers  to 
affordable  housing.  Of  particular 
concern  are  policies  such  as  tax  policies 
affecting  land  and  other  property,  land 
use  controls,  zoning  ordinances,  building 
codes,  code  enforcement  fees  and 
charges,  growth  limits,  and  policies  that 
affect  the  return  on  residential 
investment  The  explanation  must 
describe  the  State's  strategy  to  remove 
directly  or  ameliorate  any  negative 
effects,  as  well  as  to  work  with  the  units 
of  general  local  government  involved  to 
remove  or  ameliorate  any  negative 
effects,  including  effects  of  local  policies 
contributing  to  concentration  of  racial/ 
ethnic  minorities.  The  strategy  should 
consider  direct  State  action,  reform  of 
State  enabling  legislation  to  remove  or 
ameliorate  any  negative  effects  of  local 
policies,  encouragement  of  use  of  mode* 
codes  and  standards,  and  provision  of 
technical  assistance  for  local 
govemtnents. 

(e)  Institutional  structure.  An 
explanation  of  the  institutional 
structure,  including  private  industry, 
public  institutions,  such  as  a  State 
Housing  Finance  Agency,  and  non-profi 
organizations,  such  as  a  State-wide  non 
profit  organization,  through  which  the 
State  wiU  carry  out  its  housing  strategy. 
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The  explanation  must  assess  the 
strengths  and  gaps  in  that  delivery 
system  and  describe  what  the  State  will 
do  to  overcome  those  gaps. 

(f)  Resources.  An  indication  of  how 
Federal  funds  expected  to  be  made 
available  to  the  State  in  the  next  year 
will  be  used  to  leverage  private  and 
non-Federal  public  resources.  This  shall 
include:  (1)  Private  resources.  A 
statement  of  resources  from  private 
sources,  such  as  financial  institutions, 
pension  funds,  foundations  and  non- 
profit organizations,  that  are  reasonably 
expected  to  be  made  available  to  carry 
out  the  purposes  of  the  Act,  as  stated  in 
S  91.1,  and  the  extent  to  which  they  will 
be  used  in  connection  with  government 
funds;  (2)  Government  resources.  A 
statement  identifying  the  resources 
reasonably  expected  to  be  made 
available  from  HUD.  other  Federal 
agencies  or  the  State  for  rental 
assistance,  homeless  assistance, 
production  of  new  units,  rehabilitation 
of  existing  units,  acquisition  of  existing 
units,  and  any  other  assistance  provided 
to  carry  out  the  purposes  of  the  Act,  as 
stated  in  S  91.1.  These  resources  will 
include,  where  the  State  deems  it 
appropriate,  the  identification  of  any 
Federally  or  State-owned  land  or 
property  located  in  the  geographic  area 
that  may  be  used  to  carry  out  the 
purposes  of  the  Act 

(g)  Plan.  A  statement  setting  forth  the 
State's  plan  for  investment  or  other  use 
of  housing  funds  and  other  assistance 
anticipated  under  the  title  II  of  die  Act 
the  United  States  Housing  Act  of  1937, 
the  Housing  and  Community 
Development  Act  of  1974.  the  Stewart  B. 
McKinney  Homeless  Assistance  Act 
and  other  programs  covered  under  this 
part  during  the  next  year,  and  over  the 
next  five-year  period,  indicating  the 
general  priorities  for  allocating 
investment  geographically  within  the 
State  and  among  different  activities  and 
housing  needs,  including  family  type, 
income  category,  and  nature  of  housing 
problems.  If  the  State  plans  to  distribute 
its  funds  competitively,  it  should 
describe  its  priorities  for  distribution 
and  its  procedure.  The  plan  must 
specifically  provide  for  the  distribution 
of  assistance  to  non-metropolitan  areas 
in  amounts  that  take  into  account  the 
non-metropolitan  share  of  the  State's 
total  population. 

(h)  Intergovernmental  cooperation.  A 
description  of  the  means  of  cooperation 
and  coordination  between  the  State  and 
the  unit  of  general  local  government 
and  between  States  if  apprc^riate,  in  the 
development,  submission,  and 
implementation  of  their  housing 
strategies. 


(i)  Tax  credits.  A  description  of  the 
State's  strategy  to  coordinate  the  Low- 
Income  Tax  Credit  with  development  of 
housing  for  which  rents  are  affordable 
to  very  low-income  and  low-income 
families,  as  determined  in  accordance 
with  U.S.  tax  law. 

(j)  Public  housing  ownership.  A 
description  of  the  State's  activities  to 
encourage  public  housing  residents  to 
become  more  involved  in  management 
and  to  participate  in  homeownership. 

(k)  Monitoring  procedures.  A 
description  of  the  standards  and 
procedures  the  State  will  use  to  monitor 
activities  authorized  under  the  Act  and 
to  ensure  long-term  compliance  with  the 
provisions  of  the  Act  whether 
administered  directly  by  the  State  or 
tiirough  a  unit  of  general  local 
government 

(1)  Fair  housing.  A  certification  that 
the  State  will  affirmatively  further  fair 
housing.  A  similar  certification  must  be 
required  of  any  unit  of  general  local 
government  to  which  the  State  allocates 
HUD  funds. 

(m)  Replacement  of  low-income 
housing  and  relocation  assistance.  A 
certification  that  the  State  is  in 
compliance  with  a  residential 
antidisplacement  and  relocation 
assistemce  plan  under  section  104(d)  of 
the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5304(d)),  to  the  extent  those    . 
requirements  are  applicable.  A  similar 
certification  must  be  required  of  any 
unit  of  general  local  government  to 
which  the  State  allocates  HUD  funds. 

(n)  Goals.  A  statement  of  the  number 
of  families  that  will  be  assisted  using 
funds  reasonably  expected  to  be  made 
available  within  the  area  from  HUD, 
either  alone  or  in  combination  with 
other  sources,  as  identified  in 
accordance  with  paragraph  (f)  of  this 
section.  Of  those  families,  a  statement  of 
the  number  of  families  for  whom  the 
State  will  provide  affordable  housing,  as 
defined  in  the  HOME  Program,  in 
accordance  with  section  215  of  the  Act 
Information  must  be  displayed  by  family 
type,  income  category,  nature  of  housing 
problem,  and  need  for  supportive 
services. 

St1.2S   Abbrevtoted  ttretogy. 

A  jurisdiction  that  is  not  expected  to 
be  a  participating  jurisdiction  may 
submit  an  abbreviated  housing  strategy 
that  is  appropriate  to  the  types  and 
amoimts  of  assistance  sought  from  HUD. 
The  elements  of  strategies  required 
under  S9  91.15  and  91.20  must  be 
included  except  to  the  extent  that  they 
are  cleariy  unnecessary  or  inapplicable, 
as  determined  by  HUD.  A  jurisdiction 
entiUed  to  receive  funds  under  section 


106(b)  of  the  Housing  and  Community 
Development  Act  of  1974  that  is  not 
expected  to  be  a  participating 
jurisdiction  must  submit  a  strategy 
containing  all  of  the  elements  required 
under  §  91.15. 

Subpart  C— Coordination  and 
Consultation 

vi.«w    Mwraemion or sme ana locai 
housing  strateQiee. 

States  and  units  of  general  local 
government  that  are  participating 
jurisdictions  must  establish  a  method  of 
coordinating  the  development  and 
implementation  of  their  housing 
strategies.  States  are  encouraged  to  take 
a  leadership  role  in  convening  and 
coordinating  meetings  to  coordinate 
efforts  to  increase  the  availability  of 
affordable  housing.  A  State  may  adopt 
the  housing  strategy  of  a  unit  of  general 
local  government  as  its  own  for  that 
geographic  area  of  the  State,  provided 
that  this  procedure  does  not  delay  the 
State's  submission.  A  unit  of  general 
local  government  need  not  seek 
approval  of  any  elements  of  its  housing 
strategy  by  the  State  government  nor 
may  the  State  require  such  approval  for 
purposes  of  this  part. 

991.35   Consultation  with  social  ssrvios 


In  the  preparation  of  its  housing 
strategy,  a  jurisdiction  must  make 
reasonable  efforts  to  confer  with 
appropriate  social  service  agencies 
regarding  the  housing  needs  of  children, 
elderly  persons,  persons  with 
disabilities,  homeless  persons,  and  other 
persons  served  by  the  agencies. 

Subpart  D-Cltiien  Participation 

9  91.40   Prsparstion  of  houiing  strstsgy. 

Before  submitting  a  housing  strategy 
under  this  part,  a  jurisdiction  must — 

(a)  Make  avaUable  to  its  citizens, 
public  agencies,  and  other  interested 
parties  infonnation  concerning  the 
amount  of  assistance  the  jurisdiction 
expects  to  receive  and  the  range  of 
investment  or  other  uses  of  the 
assistance  that  the  jurisdiction  may 
undertake. 

(b)  Make  the  proposed  housing 
strategy  for  the  jurisdiction  available  to 
the  public  by  publishing  a  siumnary  of 
the  strategy  in  cm  appropriate  number  of 
newspapers  of  general  circulation,  and 
by  offering  copies  of  the  entire  strategy 
itself  at  an  appropriate  number  of  local 
libraries,  local  government  offices  and 
other  appropriate  public  places.  The 
length  of  time  provided  for  affected 
citizens,  public  agencies,  and  other 
interested  parties  to  examine  its  content 
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and  to  submit  coaunents  on  the 
proposed  housing  strategy  must  be 
reasonable  (at  lease  sixty  days,  except 
thirty  days  in  the  case  of  a  strategy  to  be 
suboiitted  before  October  1991). 

(c)  Hold  one  or  more  public  hearings 
to  obtain  the  views  of  citizens,  public 
agencies,  and  other  interested  parties  on 
the  housing  needs  of  the  jurisdiction. 
The  hearings  held  on  the  housing 
strategy  may  be  combined  with  other 
public  hearings  required  in  the  CDBG 
programs,  provided  that  the  two 
subjects  are  treated  separately.  In  the 
case  of  a  State,  there  must  be  an 
appropriate  number  of  hearings  held  in 
various  parts  of  die  State  to  effectively 
solicit  comments  from  the  public 
affected  by  the  housing  strategy. 

(d)  P-ovide  citizens,  public  agencies, 
and  other  interested  parties  with 
reasonable  access  to  records  regarding 
any  uses  of  any  assistance  the 
jurisdiction  may  have  received  during 
the  preceding  five  years. 

(e)  Consider  any  comments  or  views 
of  citizens.  A  summary  of  these 
comments  or  views  must  be  attached. 
The  submitted  housing  strategy  or 
substantial  amendment  must  be  made 
available  to  the  public. 

991.45   Subatandai  amendment  to  housing 
aliaiatii  or  sutwlsslon  ol  i 


Before  submitting  any  performance 
report  or  substantial  amendment  to  a 
housing  strategy  under  this  section,  a 
participatii^  jurisdiction  must  provide 
citizens  with  reasonable  notice  of.  and 
opportunity  to  comment  on,  the 
performance  report  or  substantial 
amendment,  and  it  must  consider  any 
comments  or  views  of  citizens.  When  a 
substantial  amendment  to  a  bousing 
strategy,  or  a  performance  report  is 
submitted,  it  must  include  a  summary  of 
citizen  views  received.  The  amendment 
or  report  must  be  made  available  to  die 
public. 


»  *  ••■0   ReaoMton  of  cMnn  compWnta. 

A  jurisdiction  must  establish 
appropriate  and  practicable  procedures 
to  handle  complaints  from  citizens 
related  to  the  housing  strategy  or 
performance  reports.  At  a  minimum,  the 
jurisdiction  must  respond  to  every 
written  citizen  complafait,  either  orally 
or  hi  writing,  widiin  an  established 
period  of  time. 


Subpart  E-MUD I 

l•^M   Sutalaaionofhoiiaingi 

(a)  General.  A  housing  strategy  (eidier 
a  complete  submission  or  an  annual 
update)  must  be  submitted  annually.  To 
assure  eligibility  for  HUD  competitive 
grant  funding  and  favorable  allocation 


of  Section  8  Program  funding,  the 
housing  strategy  should  be  submitted  by 
October  31  of  each  year.  It  «vill  cover  the 
period  from  October  1  of  diet  year 
through  September  30  of  the  foIlo«ving 
year,  unless,  because  of  submission  late 
in  a  fiscal  year,  the  HUD  Field  Office 
approves  a  longer  period  that  ends  on 
September  30.  (During  the  period  from 
March  6, 1991  until  October  31, 1991.  a 
jurisdiction  may  submit  a  housing 
strategy  to  HUD  for  approval  diat 
covers  the  period  from  the  date  of 
submission  through  September  30. 1992.) 
Before  funding  for  any  fiscal  year  can  be 
approved  under  a  prognUn  requiring 
certification  of  compliance  with  an 
approved  housing  strategy,  the 
jurisdiction  must  have  submitted  a 
housing  strategy  that  has  been  approved 
in  accordance  with  8  91.60. 

(b)  Type  of  submission.  The  first  time 
a  housing  stintegy  is  submitted,  it  must 
be  a  complete  submission  (as  defined  hi 
S  91.5).  Thereafter,  the  annual 
submission  may  be  an  annual  update,  as 
defined  in  8  91.5,  until  five  years  after 
the  previous  complete  submission.  A 
complete  submission  may  need  to  be 
made  more  frequently  than  every  five 
years  if  a  significant  change  has 
occurred  in  the  locality's  housing 
market,  because  of  a  natural  disaster  or 
other  factors,  or  if  more  recent  data  or 
infoimatton  become  available  that 
would  have  a  significant  impact  on  the 
housing  needs  assessment  and  the 
housing  plan.  However,  if  major  new 
census  data  become  available,  a 
complete  housing  strategy  must  be 
submitted.  Whenever  a  complete 
submission  is  made,  the  five-year  cycle 
starts  over  again. 

891.80   Approval  of  a  airaiagy. 

(a)  HUD  will  review  the  housing 
strategy  upon  receipt  Any  housing 
strategy  will  be  deemed  to  have  been 
approved,  unless  HUD  determines, 
wiUiln  60  days  after  receipt  of  the 
strategy,  that: 

(1)  The  strategy  is  inconsistent  with 
the  purposes  of  the  Act;  or 

(2)  The  information  submitted  to 
satisfy  the  requirements  of  8  91.15  or 
8  91.20  is  not  substantially  complete 
(including  consistency  with  data 
requirements). 

(b)  HUD  may  not  disapprove  a 
housing  strategy  based  on  the 
jurisdiction's  adoption  or  continuation 
of  a  public  policy  identified  as  affecting 
die  availability  of  affordable  hoxising  (in 
accordance  widi  8  91.1S(d)  or 

8  91.20(d)). 


891.66   Adtanahieaaaofdtos^provalofa 
strategy. 

(a)  If  HUD  disapproves  a  housing 
sfrategy,  it  will  hnmediately  notify  the 
jurisdiction  of  the  disapproval.  Not  later 
tiian  15  days  after  HUD's 
communication  of  the  disapproval,  the 
Department  must  inform  the  jurisdiction 
In  writing  of  the  following: 

(1)  The  reasons  for  the  disapproval: 

(2)  The  actions  diat  the  jurisdiction 
could  take  to  meet  the  criteria  for 
approval;  and 

(3]  The  time  within  which 
amendments  to,  or  the  resubmission  of, 
a  strategy  will  be  permitted  under 

8  91.70. 

(b)  If  HUD  fails  to  inform  the 
jurisdiction  of  the  reasons  for 
disapproval  widiin  the  IS-day  period, 
the  housing  strategy  will  be  deemed  to 
have  been  approved. 

9  91.70   AflMfMhwenl  and  reeubmisalon  of  a 
iiouelng  strategy. 

HUD  will  permit  amendments  to,  or 
resubmission  of,  any  housing  strategy 
that  is  disapproved,  for  a  period  of  45 
days  following  the  date  of  first 
disapproval.  HUD  will  approve  or 
disapprove  a  housing  strategy  within  30 
days  after  receiving  the  amendments  or 
resubmission. 

Subpart  F— Performanco  Reports  and 
Revlewt 

891.7S   Parformanoe  reporta. 

(a)  General.  Each  jurisdiction  that  has 
an  approved  housing  strategy  shall 
annually  review  and  report,  in  a  form 
prescribed  by  HUD,  on  the  progress  it 
has  made  in  carrying  out  its  housing 
strategy.  This  report  must  Include  an 
evaluation  of  the  jurisdiction's  progress 
in  meeting  its  goal  of  serving  the  number 
of  families  described  in  accordance  with 
8  91.1S(n)  or  8  91.20(n).  The  report  must 
provide  information  on  the  number  and 
types  of  households  served,  including 
the  number  of  very  low-income,  low- 
income,  and  moderate-income  persons 
served  and  the  racial  and  ethnic  status 
of  persons  served  that  were  assisted 
with  funds  made  available. 

(b)  Submission.  Reports  must  be 
submitted  no  later  than  October  31  of 
each  year  following  the  year  of  approval 
of  the  first  housing  strategy,  covering  the 
period  of  October  1  tivough  September 
30  of  the  year  just  ended. 

(c)  Failure  to  report  If  a  jurisdiction 
fails  to  submit  a  report  satisfactory  to 
HUD  in  a  timely  manner,  HUD  may  take 
one  of  the  following  actions  with  respect 
to  assistance  to  the  jurisdiction  under 
tide  II  of  Uiis  Act,  die  Housing  and 
Community  Development  Act  of  1974.  or 
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the  Stewart  B.  McKinney  Homeless 
Assistance  Act: 

(1)  Suspend  assistance  until  a 
satisfactory  report  is  submitted  to  HUD; 
or 

(2)  Withdraw  and  reallocate  the 
assistance  if  HUD  finds,  after  notice  and 
opportunity  for  a  hearing,  that  Uie 
jurisdiction  will  not  submit  a 
satisfactory  report.  The  hearing  must  be 
presided  over  by  an  administrative  law 
judge  appointed  under  5  U.S.C.  3105  or 
detailed  to  HUD  pursuant  to  5  U.S.C. 
3344.  Hearings  will  be  governed  by  the 
procedures  set  forth  at  24  CFR  part  30, 
subpart  D. 

991.80    HUD  performance  reviews. 

(a)  General.  HUD  must  review  the 
activities  of  each  jurisdiction  tiiat  has  an 
approved  housing  strategy  at  least 
annually  to  assure  that  the  purposes  of 
the  Act,  as  described  in  8  91.1,  are  being 
carried  out.  The  review  must  include, 
insofar  as  practicable,  on-site  visits  by 


HUD  and  must  include  an  assessment  of 
the  jurisdiction's — 

(1)  Management  of  funds  made 
available  under  programs  administered 
by  HUD; 

(2)  Compliance  with  its  housing 
strategy; 

(3)  Accuracy  in  the  preparation  of 
performance  reports  under  9  91.80;  and 

(4)  Efforts  to  ensure  that  housing 
assisted  under  programs  administered 
by  HUD  are  in  compliance  widi 
contractual  agreements  and  the 
requirements  of  law. 

(b)  Report  by  HUD.  HUD  must  report 
to  the  jurisdiction  on  its  performance 
review  in  writing  and  give  the 
jurisdiction  not  less  than  30  days  to 
review  and  comment  on  the  report.  After 
taking  into  consideration  the  comments 
of  the  jurisdiction,  HUD  may  revise  the 
report  and  must  make  the  jurisdiction's 
comments  and  the  report,  with  any 
revisions,  readily  available  to  the  public 


within  30  days  after  receipt  of  the 
jurisdiction's  comments. 

Subpart  G— Miscellaneous 
991.99    Watver  authority. 

(a)  Basic  provision.  Upon 
determination  of  good  cause,  the 
Secretary  of  Housing  and  Urban 
Development  may,  subject  to  statutory 
limitations,  waive  any  provision  of  this 
part.  Each  such  waiver  must  be  in 
writing  and  must  be  supported  by 
documentation  of  the  pertinent  facts  and 
grounds. 

(b)  Reservation  of  authority  by  the 
Secretary.  The  authority  under 
paragraph  (a)  is  reserved  to  the 
Secretary. 

Dated:  January  14, 1991. 
)ack  Kemp, 
Secretary. 
[FR  Doc.  91-2400  Filed  2-l-«l;  8:45  am) 
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DEPARTMENT  OF  HOUSIMQ  AND 
URBAN  DEVELOPMEffT 

24CFR8uMMeA 

[Oectot  No.  N-«1-91t3;  ni-M77-N-01] 

fHN2801-AB11 

SiMllsr  Pfat  Caft  Preoram  Quhlallnat 

AOmev:  Office  of  the  Secretary,  HUD. 
action:  Notice  of  program  guidelines 
under  42  U.S.C  11403  note. 


R  This  Notice  announces 
HUD's  guidelines,  for  immediate  e^ect, 
for  the  operation  of  the  Shelter  Plus 
Care  Prc^ram,  and  invites  public 
comment  on  tlie  guidelines  for 
consideration  in  a  flnal  rule  for  the 
program.  The  Shelter  Plus  Care  Program 
was  authorized  by  the  Cranston- 
Gonzalez  National  Affordable  Fiousing 
Act  (Pub.  L 101-625,  enacted  November 
28, 1990)  to  provide  rental  housing 
assistance,  in  connection  with 
supportive  services  funded  from  sources 
otlier  than  this  program,  to  homeless 
persons  with  disabiUties  (primarily 
fwrsons  who  are  seriously  mentally  ill 
have  chronic  problems  with  alcohol, 
drugs,  or  both,  or  have  acquired 
immunodeficiency  syndrome  and 
related  diseases)  and  their  families. 
When  Congress  appropriates  funds  for 
this  program.  I-iUD  %vill  publish  a  Notice 
of  Funds  Availability  with  details 
regarding  where  to  obtain  application 
padcages. 
OATis:  Effective  date:  February  4, 1991. 

Comment  due  date:  April  5, 1991. 
Those  sections  of  these  Guidelines  that 
contain  information  collection 
requirements  (sections  VII  and  XI)  will 
not  become  effective  until  the  Office  of 
Management  and  Budget  has  approved 
the  Information  collection  requirements 
and  a  separate  notice  of  that  fact  has 
been  published  by  the  Department  in  the 
Federal  Register. 

AOONESStS:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  Guidelines  to  the  Office  of  the 
General  Counsel.  Rules  Docket  Clerk, 
room  10276,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW..  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  numl>er  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a  jn.-6:30  p.m.  Eastern  Time)  at  the 
above  address.  Note  that  comments  on 
the  information  collection  requirements 
contained  in  sections  XI  and  XTV  should 
also  be  forwarded  to  the  Office  of 
Management  and  Budget's  Office  of 
Information  and  Regulatory  Affairs, 


New  Executive  Office  Building,  room 
3001,  Washington,  DC  20303,  Attention: 
Wendy  Sherwin,  Desk  Officer  for  HUD. 
As  a  convenience  to  commenters,  the 
Rules  Docket  Clerk  will  accept  brief 
public  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  706-4337.  (This  is  not  a  toll-free 
number.)  Only  public  comments  of  six  or 
fewer  total  pages  will  be  accepted  via 
FAX  transmittal.  This  limitation  is 
necessary  to  assure  reasonable  access 
to  the  equipment.  Comments  sent  by 
FAX  in  excess  of  six  pages  will  not  be 
accepted.  Receipt  of  FAX  transmittals 
will  not  be  acknowledged,  except  that 
the  sender  may  request  confirmation  of 
receipt  by  calling  the  Rules  Docket  Clerk 
at  (202)  706-2064  or,  for  the  hearing-  or 
speech-impatredi  at  (TDD  (202)  706- 
3259).  (These  are  not  toll-free  numbers.) 
Fon  nmTHai  intonmation  contact: 
For  general  information  and  information 
on  the  S-t-C/HRHA  component  James 
N.  Forsberg,  Director,  Special  Needs 
Assistance  Program.  (202)  708-4300 
(TDD  (202)  706-2565):  on  the  S-)-C/SRO 
component,  Madeline  Hastings, 
Director,  Moderate  Rehabilitation 
Division.  (202)  755-4969  (TDD  (202)  708- 
4594):  and  on  the  S-t-C/202  component, 
Robert  Wilden,  Director,  Housing  for 
Elderly  and  Handicapped  People 
Division.  (202)  706-2730  (TDD  (202)  706- 
4594);  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410.  (Telephone 
numbers  are  not  toll-free.) 

SUrPLBMBNTARY  mFOflMATION:  The 

information  collection  requirements 
contained  in  sections  VII  and  XI  of  this 
Notice  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  Paperwork 
Reduction  Act  of  1980.  Pending  approval 
of  these  collections  of  information  by 
OMB  and  the  assignment  of  an  OMB 
control  nimiber,  no  person  may  be 
subjected  to  a  penalty  for  failure  to 
comply  with  these  information 
collection  requirements.  Upon  approval 
by  OMB,  a  Notice  containing  the  OMB 
approval  number  will  be  published  in 
the  Federal  Regbter. 

Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  Notice  are  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
date  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  in  this 
docimient  under  the  heading.  Other 
Matters,  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 


this  collection  of  information,  including 
suggestions  for  reducing  the  burden, 
should  be  sent  by  March  6, 1991,  to  the 
Department  of  Housing  and  Urban 
Development  Rules  Docket  Clerk,  451 
Seventh  Street  SW.,  Washington.  DC 
20410;  and  to  the  Offlce  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  New 
Executive  Office  Building.  Room  3001, 
Washington,  DC  20503,  Attention: 
Wendy  Sherwin,  Desk  Officer  for  HUD. 
At  the  end  of  the  public  comment 
period,  the  Department  may  amend  the 
information  collection  requirements  to 
reflect  the  public  comments  on  OMB 
comments  received  concerning  the 
information  collections. 

Editorial  Note:  These  program 
guidelines  will  appear  in  an  appendix  to 
subtitle  A  of  title  24  of  the  Code  of 
Federal  Regulations. 

L  Introduction 

Section  637  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
(NAHA)  amended  title  IV  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act 
(McKinney  Act)  by  adding  subtitle  F, 
which  authorizes  the  Shelter  Plus  Care 
(S-i-C)  Program.  The  program  targets 
assistance  to  a  part  of  the  population  of 
the  homeless  previously  underserved  by 
other  McKinney  Act  programs.  The 
program  is  designed  to  link  supportive 
services  to  rental  assistance  for 
homeless  persons  with  disabilities, 
primarily  those  who  are  seriously 
mentally  ill,  have  chronic  problems  with 
alcohol,  drugs,  or  both,  or  have  acquired 
immunodeficiency  syndrome  (AIDS)  and 
related  diseases. 

HUD  is  required  under  section  452(b) 
of  the  McKinney  Act  (as  amended  by 
the  NAHA)  to  reserve,  to  the  maximum 
extent  practicable,  not  less  than  50 
percent  of  all  funds  for  homeless 
individuals  who  are  seriously  mentally 
ill  or  have  chronic  drug  or  alcohol 
problems.  HUD  expects  this  requirement 
to  be  met  by  the  combined  effect  of 
selection  criteria  that  will  award  up  to 
40  percent  of  the  points  for  applications 
proposing  to  serve  persons  with  those 
disabilities,  and  primarily  homeless 
persons  whose  nighttime  residence  is  a 
public  or  private  place  not  designed  for, 
or  ordinarily  used  as,  a  regular  sleeping 
accommodation  for  human  beings  [e.g., 
"street  persons"). 

A  nationwide  study  of  the  homeless 
by  the  Urban  Institute  in  1987  supports 
the  expectation  that  these  two  selection 
criteria  will  result  in  the  50  percent 
requirement  being  met  In  that  study, 
conducted  for  the  Food  and  Nutrition 
Service  of  the  U.S.  Department  of 
Agriculture,  the  Urban  Institute 
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interviewed  a  sample  of  homeless  using 
soup  kitchens  and  shelters  ("service 
users")  in  a  representative  sample  of  20 
cities  with  populations  over  100,000.  The 
study  also  examined  those  homeless 
who  used  neither  soup  kitchens  nor 
shelters  ("non-service  users"),  although 
the  sample  size  was  smaller  and  less 
statistically  valid.  The  study  found  that 
;  there  were  no  families  in  the  non-service 
users  sample — i.e.,  street  persons  were 
homeless  individuals.  This  latter  group 
is  generally  characterized  as  street 
people.  The  study  provided  data  on  the 
data  on  both  groups.  It  found  that  non- 
service  users  were  much  more  likely  to 
be  mentally  ill  or  have  a  history  of 
substance  abuse.  For  example,  27 
percent  of  the  non-service  using 
homeless  had  a  history  of  mental 
hospitalization,  as  compared  to  19 
percent  of  the  service  using  homeless. 
Almost  twice  as  many  of  the  non-service 
using  homeless  are  dually  diagnosed 
[i.e.,  those  with  both  mental  illness  and 
substance  abuse  problems). 

After  the  initial  funding  round,  if  HUD 
Hnds  that  the  use  of  the  two  selection 
criteria  does  not  result  in  the  50  percent 
requirements  being  met  it  will 
reconsider  this  approach. 

The  S-hC  Program  provides  rental 
assistance  through  three  components:  (1) 
A  new  homeless  rental  housing 
assistance  program  (S-i-C/HRHA);  (2) 
an  expansion  of  the  section  8  Moderate 
Rehabilitation  Program  for  Single  Room 
Occupancy  Dwellings  for  Homeless 
Individuals  (S-i-C/SRO):  and  (3)  a 
program  for  rental  housing  assistance 
under  section  202  of  the  Housing  Act  of 
1959  or  its  successor  program  under 
section  811  of  the  NAHA  (S-l-C/202). 
Applicants  may  apply  for  assistance 
under  any  one  of  the  three  components, 
or  a  combination.  Selection  will  be  on  a 
competitive  basis  nationwide  under 
selection  criteria  described  in  these 
Guidelines. 

Section  455(b)  of  the  McKinney  Act 
as  amended  by  section  837  of  the 
NAHA,  provides  that  no  more  than  10 
percent  of  the  assistance  available  for 
any  fiscal  year  may  be  used  for 
programs  located  within  any  one  unit  of 
general  local  government  Since  each 
component  of  the  S-i-C  Program  has  a 
separate  appropriation,  HUD  will  limit 
the  amount  of  assistance  any  one  unit  of 
local  government  may  receive  to  no 
more  than  10  percent  of  the  amount 
available  for  each  component  program 
being  funded. 

HUD  will  provide  rental  assistance 
under  the  S-t-C/HRHA  and  S+C/20Z 
components  for  a  five-year  period,  and 
under  the  S-(-C/SRO  component  for  a 
ten-year  period.  Recipients  must  match 
the  rental  assistance  by  supportive 


services  that  are  equal  in  value  to  the 
aggregate  amount  of  rental  assistance 
and  appropriate  to  the  needs  of  the 
population  to  be  served. 

Recipients  must  provide  housing  and 
supportive  services  for  the  full  term  of 
the  grant  However,  recipients  may  find 
that  some  participants  do  not  require 
supportive  services,  or  the  same 
intensity  of  supportive  services,  for  the 
entire  grant  period.  The  program  is 
designed  to  be  sufficiently  flexible  to 
allow  recipients  to  tailor  their  programs 
to  the  changing  housing  and  services 
needs  of  the  people  served. 

Recipients  may  provide  a  variety  of 
housing  situations,  such  as  group 
settings  or  individual  units  in  the 
community,  reflecting  a  range  of  care 
situations  from  sheltered  to  independent 
living.  HUD  will  require  applicants  in 
metropolitan  areas  to  request  assistance 
for  a  minimum  of  50  units,  and 
appUcants  in  non-metropolitan  areas,  30 
units.  (In  the  case  of  group  homes,  for 
this  purpose  a  "resident"  is  considered  a 
"unit"  i.e.,  a  group  home  for  six  persons 
is  six  units.)  Ln  this  way,  programs  will 
be  large  enough  to  justify  the  time  and 
expense  of  local  coordination  and 
administration,  as  well  as  provide  a 
sound  basis  for  evaluation. 

Since  enactment  in  1987,  subtitle  A  of 
title  rv  of  the  McKinney  Act  (as 
implemented  by  HUD  at  24  CFR  part  90) 
has  required  that  assistance  under  tiUe 
IV  could  not  be  provided  to  or  within 
the  jurisdiction  of  a  State  or  local 
government  unless  the  jurisdiction  had  a 
HUD-approved  Comprehensive 
Homeless  Assistance  Plan  (CHAP)  and 
the  applicant  had  obtained  a 
certification  of  consistency  with  the 
CHAP.  Section  105  of  the  NAHA  has 
created  a  new  plaiming  doctunent  for 
use  by  States  as  well  as  units  of  general 
local  government — the  Comprehensive 
Housing  Affordability  Strategy  (CHAS). 
The  CHAS  incorporates  elements  of  the 
CHAP  and  will  eventually  replace  it  for 
almost  all  jurisdictions,  (bidian  tribes 
will  not  be  required  to  submit  a  CHAS.) 

With  respect  to  many  of  the  programs, 
including  the  S-i-C  Program,  for  which  a 
certification  of  consistency  is  required, 
HUD  has  the  discretion  to  continue 
using  the  CHAP  for  a  period  of  time.  The 
Department  is  exercising  its  authority  to 
provide  for  a  transition  from  the  CHAP 
until  October  31, 1991.  so  that 
jurisdictions  need  not  submit  a  CHAS 
before  October  1991.  If  funding  for  the 
S-I-C  Program  becomes  available  and 
applications  for  assistance  are 
submitted  before  October  31. 1991,  a 
certification  of  consistency  with  the 
CHAP  will  be  sufficient  to  meet  the 
requirement  HUD  will  publish  an 
interim  rule  (24  CFR  part  91)  in  the  near 


future  prescribing  the  requirements  for 
development  of  a  CHAS,  which  will  be 
effective  for  the  S  f  C  Program  after 
October  31, 1991. 

Other  program  requirements  are 
described  below,  as  well  as  descriptions 
of  the  three  components,  details  on  the 
submission  of  applications,  selection 
criteria,  and  other  requirements. 

n.  Definitions 

For  purposes  of  the  S-l-C  Program: 
Acquired  immunodeficiency 
syndrome  (AIDS)  and  related  diseases 
means  the  disease  of  AIDS  or  any 
conditions  arising  from  the  etiologic 
agent  for  AIDS. 

Applicant  means 

(1)  In  the  case  of  rental  housing 
assistance  under  the  S-i-C/HRHA  and 
S-t-C/202,  a  State,  unit  of  general  local 
government  or  Indian  tribe;  and 

(2)  In  the  case  of  S-l-C/SRO.  (i)  a 
State,  unit  of  general  local  government 
or  Indian  tribe  that  will  be  responsible 
for  assuring  the  provision  of  supportive 
services  and  the  overall  administration 
of  the  program,  and  (ii)  a  public  housing 
agency  (PHA)  that  will  be  primarily 
responsible  for  administering  the 
housing  assistance  imder  S+C/SRO. 

Eligible  person  means  a  homeless 
person  wiUi  disabilities  (primarily 
persons  who  are  seriously  mentally  ill, 
have  chronic  problems  with  alcohol, 
drugs,  or  both,  or  have  AIDS  and  related 
diseases)  and  the  family  of  such  a 
person.  (In  the  case  of  S-t-C/SRO,  only 
individuals  meeting  the  definition  of  this 
paragraph  are  eligible  persons,  and  not 
the  families  of  such  individuals.)  To  be 
eligible  for  assistance,  persons  in  the 
S-I-C/HRHA  and  S-l-C/202  componente 
must  be  very  low  income,  as  defined  in 
this  section;  and  individuals  in  the 
S-l-C/SRO  component  must  be  low 
income,  as  defined  in  this  section,  or 
primarily  very  low  income.  Limitations 
on  the  percentage  of  non-very  low  ■ 
income  individuals  assisted  in  the  S-l-C/ 
SRO  component  apply  consistent  with 
24  CFR  part  813. 

Homeless  or  homeless  individual 
includes 

(1)  An  individual  who  lacks  a  fixed, 
regular,  and  adequate  nighttime 
residence;  and 

(2)  An  individual  who  has  a  primary 
nighttime  residence  that  is — 

(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 
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(ii)  An  institution  tfiat  provides  a 
temporary  residence  for  individuals 
intended  to  be  institntionalixed:  or 

(ill)  A  pnUic  or  private  place  not 
desimed  for.  or  ordinarily  used  as,  a 
regular  sleeping  aocomnodatim  for 


The  term  "bomeless'*  or  "homeless 
indivldnar  does  not  inclode  any 
individual  imprisoned  or  otherwise 
detained  pursuant  to  an  Act  of  the 
Congress  or  a  State  law. 

HUD  meens  the  Department  of 
Housing  and  Urban  Development 

ladiaa  tribe  means  any  Indian  tribe, 
band,  group,  and  aatton,  inchiding 
Alaska  Indians.  Aleuts,  and  Kskimos 
and  any  Alaskan  Native  Village,  of  the 
United  States,  which  is  considered  an 
eligible  recipient  under  the  Indian  Self- 
Detennination  and  Education 
Assistance  Act  (Pub.  L  93-638)  or  under 
the  State  and  Local  Fiscal  Assistance 
Act  of  1972  (Pub.  L  92-512). 

Low  income  means  an  annual  income 
not  in  excess  of  80  percent  of  the  median 
income  for  dw  area,  as  determined  by 
HUD.  HUD  may  establish  income  limits 
his^  or  lower  than  80  percent  of  the 
median  income  for  the  area  on  the  basis 
of  its  finding  that  such  variations  are 
necessary  because  of  the  prevailing 
levels  of  construction  costs  or  unusually 
high  or  low  family  incomes. 

Person  with  diabilitiee  means  a 
household  oompoeed  of  one  or  more 
persons  at  least  one  of  whom  is  an  adult 
who  has  a  disability.  A  person  shall  be 
considered  to  have  a  disability  if  such 
person  has  a  pfaysicaL  mental  or 
emotional  impatament  which — 

(1)  Is  expected  to  be  of  long-continued 
and  indefinite  dnratiaa: 

(2)  Substantially  impedes  his  or  her 
ability  to  live  independently;  and 

(3)  Is  of  such  a  nature  that  such  ability 
OMdd  be  improved  by  aiore  suitable 
housing  oooditiona. 

A  person  will  also  be  considered  to 
have  a  disability  if  he  or  she  has  a 
developmental  disability,  which  is  a 
severe,  chronic  disability  tha^— 

(1)  Is  attributable  to  a  moBtal  or 
physical  impairment  or  combination  of 
mental  and  physical  impairments; 

(2)  Is  manifested  before  the  person 
attains  age  22; 

(3)  Is  likely  to  continue  indefinitdy; 

(4)  Results  in  subetandal  functional 
limitatioas  in  three  or  mora  of  the 
following  areas  of  major  liis  activity:  (i) 
Self-carB.  (ii)  receptive  and  expressive 
laimuage,  (ill)  leaniingi  (iv)  au^ility.  (v) 
self-direction,  (vi)  capacity  for 
independent  Uvii^  and  (vii)  economic 
self-sufBdency;  and 

(5)  Reflects  the  person's  need  for  a 
comUnatioB  end  sequence  of  qwciaL 
interdisciplinary,  or  generic  care. 


treatment  or  other  services  which  are  of 
lifekma  or  extended  duration  and  are 
individually  planned  and  coordinated. 

Notwithstanding  Uie  preceding 
provisions  of  this  parajpraph,  the  term 
"person  with  disabiUties"  indudes, 
except  in  the  case  of  the  S+C/SRO 
component  two  or  more  persons  %vith 
disabilities  living  togedier.  one  or  more 
such  persons  livizu  with  another  peraon 
who  is  determined  to  be  important  to 
their  care  or  wdl-being.  and  the 
surviving  member  or  memben  of  any 
household  described  in  the  first 
sentence  of  this  definition  who  were 
living,  in  a  unit  assisted  under  the  S+C 
Program,  with  the  deceased  member  of 
the  household  at  the  time  of  his  or  hn 
death.  (In  any  event  with  respect  to  the 
surviving  member  or  memben  of  a 
household,  the  right  to  rental  assistance 
under  the  S+C  Program  will  teiminate 
at  the  end  of  the  grant  period  under 
which  the  deceased  member  was  a 
participant) 

Participant  means  an  eligiUe  person 
who  has  been  selected  to  participate  in 
the  S+C  Program. 

Public  housing  agency,  orPHA. 
means  any  State,  county,  municipality, 
or  other  governmental  entity  or  public 
body  (or  agency  or  instrumentality 
thereof),  including  any  Indian  Housing 
Authority,  which  is  authorized  to  engage 
in  or  assist  in  the  development  or 
operation  of  low  income  housing. 

Recipient  means  an  applicant 
approved  for  participation  in  the  S+C 
I^ogram. 

Secretary  means  the  Secretary  of 
HUD. 

Section  202  sponsor  means  any 
private  nonprofit  entity,  no  part  of  die 
net  earnings  of  which  inures  to  the 
benefit  of  any  private  shareholder, 
contributor  or  individuaL  wiiid>  entity  Is 
not  controDed  by.  or  under  the  direction 
of  persons  or  fbms  seddng  to  derive 
profit  or  gain  therefrom,  which  is 
approved  by  HUD  as  to  administrative 
and  financial  capacity  and 
responsibUity,  and  whidi  has  effective 
nonprofit  tax-exempt  ruling  under  ^ 
Internal  Revenue  Code.  "Sponsor"  does 
not  mean  a  public  body  or  the 
instrumentality  of  a  public  body.  No 
officer  or  director  of  the  ^KNOsor  is 
permitted  to  have  any  financial  interest 
in  any  contract  in  connection  with  die 
rendition  of  services,  the  provision  of 
goods  or  sun>lies.  procurement  of 
furnishings  sind  equipment,  construction 
of  tibe  project,  procurement  of  the  site  or 
other  matten  whatsoever.  The  Sponsor 
may  reoeive  a  management  foe  from  the 
recipient  for  ">»'*^'^  the  leased  units 
under  dw  S+C  I^ooraaL 

SeriousJyneataJfyWm>na»  having  it 
severe  and  persistent  aiental  or 


emotional  impairment  that  seriously 
limits  a  person's  ability  to  live 
independendy, 

State  means  eadi  of  the  several 
States,  the  District  of  Columbia,  and 
Commonwealth  of  Puerto  Rico,  the 
\nrgin  Islands.  Guam.  American  Samoa, 
die  Nordiein  Mariana  blends,  the  Trust 
Territory  (rf  the  Pacific  Islands,  and  any 
other  territcny  or  possession  of  the 
United  States. 

Supportive  services  means  assistance 
diat-> 

(1)  Addresses  the  special  needs  of 
eligible  persons;  and 

(2)  Provides  appropriate  services  or 
assists  sudi  persons  in  obtaining 
appropriate  services,  including  health 
care,  mental  health  treatment  substance 
and  alcohol  abuse  services,  child  care 
services,  case  management  services, 
counseling,  supervision,  education,  job 
training,  and  other  services  essential  for 
achieving  and  maintaining  independent 
living. 

Inpatient  acute  hospital  care  does  not 
qualify  as  a  supportive  service. 

Suf^rtive  service  provider,  or 
service  provider,  means  a  person  or 
organization  licensed  or  otherwise 
qualified  to  provide  supportive  services. 
Sudi  a  person  or  organization  may 
provide  the  services  for  profit  or  not  for 
profit 

Unit  of  general  local  government 
means  any  dty,  county,  town,  township, 
parish,  village,  or  other  general  puipose 
political  subdivision  of  a  State;  Guam, 
the  Nordiem  Mariana  Islands,  the  Virgin 
Islands,  and  American  Samoa,  or  a 
general  purpose  political  subdivision 
thereof,  a  combination  of  such  political 
subdivisions  recognized  by  the 
Secretary;  the  District  of  Columbia;  and 
the  Trust  Territory  of  the  Pacific  Islands. 
Such  term  also  includes  a  State  or  a 
local  public  body  or  agency  (as  defined 
711  of  the  Housing  and  Urban 
Development  Act  of  1970),  community 
association,  or  other  entity,  which  is 
approved  by  the  Secretaiy  for  the 
purpose  of  providing  public  facilities  or 
services  to  a  new  community  as  part  oi 
a  program  meeting  the  eligibility 
standards  of  section  712  of  die  Housing 
and  Urban  Development  Act  of  1970  or 
tide  IV  of  die  Housing  and  Urban 
Development  Act  of  1968. 

Very  low  income  means  an  annual 
income  not  in  excess  of  60  percent  of  the 
median  income  for  the  area,  as 
determined  by  HUD,  widi  adjuatments 
for  smaller  tad  larger  Ismilies.  HUD 
may  astaUiah  income  limits  higher  or 
lower  dian  50  percent  of  the  median 
income  for  the  area  on  the  basis  of  its 
finding  that  such  variatioos  are 
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necessary  because  of  unusually  hi^  or 
low  family  Incomes. 

m.  Housing  Standaids;  Rant 
Reasonabloiiass;  Vacancy  Payments 

A  Housing  Sttmdards 

The  housing  to  be  provided  must  meet 
the  applicable  housing  quality  standards 
(HQS)  under  Section  8  of  Uie  U.S. 
Housing  Act  of  1937  (1937  Act).  For 
housing  provided  under  the  S+C/ 
HRHA  and  S+C/202  components,  die 
HQS  are  described  in  24  CFR  682.109. 
and  for  housing  provided  under  the 
S+C/SRO.  In  24  CFR  682.803(b). 

Before  any  assistance  will  be 
provided  on  behalf  of  a  participant  the 
recipient  or  another  entity  acting  cm 
behalf  of  the  recipient  (other  than  the 
entity  providing  the  housing),  must 
physically  Inspect  each  unit  to  assure 
that  the  unit  meets  the  HQS.  Assistance 
will  not  be  provided  for  units  that  fall  to 
meet  the  HQS.  unless  the  owner  corrects 
any  deficiencies  within  30  days  from  the 
date  of  the  lease  agreement  and  the 
recipient  verifies  that  all  deficiencies 
have  been  corrected.  Recipients  will 
also  be  required  to  make  physical 
inspections  of  all  units  at  least  annually 
during  the  grant  period  to  ensure  that 
the  units  continue  to  meet  the  HQS. 

B.  Rent  Reasonableness 

For  die  S+C/HRHA  and  S+C/202 
compmients,  the  redfrient  must 
determine  whether  the  rent  charged  for 
the  unit  is  reasonaUe  in  relation  to  rents 
being  charged  tot  comparable 
unassisted  units,  taking  into  account  the 
location,  size,  type,  quality,  amenities, 
facilities,  and  management  and 
maintenance  service  of  each  unit  as 
well  as  not  in  excess  of  rents  currendy 
being  charged  by  the  same  owner  for 
comparable  unassisted  units.  HUD  will 
not  provide  assistance  for  units  for 
which  the  rent  is  not  reasonable.  Fcff  the 
S+C/SRO  con^ionent  the  PHA  will 
calculate  a  rent  for  the  unit  based  on 
cost  in  accordance  with  24  CFR 
882.805(g). 

C.  Vacancy  Payments 

If  a  participant  vacates  a  unit  before 
the  e^qiiration  of  die  occupancy 
agreement  no  assistance  payment  may 
be  made  for  diet  unit  after  die  month 
during  which  It  was  vacated.  No 
additional  assistance  will  be  paid  until 
it  is  occupied  by  another  eligible  person. 
In  prognuas  serving  hondess  penoos, 
the  need  for  units  is  such  that  the  owner 
should  be  able  to  fill  vacandes  qdcldy, 
particulariy  since  ontreadi  to  potential 
eligible  persons  is  expected  to  be  an 
integral  part  of  die  S+C  I^ogram.  (As 
used  in  this  paragraph,  the  term 


"vacates"  does  not  indude  brief  periods 
of  inpatient  care.) 

IV.  Supportive  Services 

To  qualify  for  assistance  under  the 
S+C  ftogrank  apidicanta  must 
demonstrate  diat  diey  will  provide  or 
secure  supportive  services  appropriate 
to  the  UMds  of  die  pqpulatiofi  being 
served  and  at  least  equal  in  value  to  the 
aggregate  amount  of  rental  assistance 
fundchd  by  HUD.  The  siqiportive  services 
or  funding  for  the  services  may  be 
provided  by  other  Federal  State,  local, 
or  private  programs.  Recipients  may 
contract  with  supportive  service 
providers  to  furnish  the  services. 

The  supportive  services  must  be 
provided  for  the  entire  five-year  term  of 
the  rental  assistance,  or,  in  the  case  of 
the  S+C/SRO  Program,  die  ten-year 
term.  However,  HUD  recognizes  that  the 
amount  of  suppcHlive  services  needed 
by  many  participants  in  a  program  will 
be  much  greater  when  a  partidpant 
enters  the  program,  and  diet  die  need 
may  diminish  as  partidpants  become 
more  seU-suffid«it  and  die  services 
may  not  be  necessary  for  the  entire 
period  a  participant  is  in  the  program. 
The  applicant  will  be  required  to  state 
the  total  value  of  the  services,  by  source, 
to  be  provided  over  die  grant  period, 
although  the  amounts  will  not 
necessarily  be  an  equal  match  to  rental  ^ 
assistance  on  a  year-to-year  basis. 

In  calculating  ^  amount  of  the 
matching  supportive  services,  applicants 
may  also  include:  (1)  The  value  of  any 
lease  on  a  building,  provided  the 
building  is  used  for  the  provision  of 
supportive  services  and  the  value 
included  in  the  match  is  no  more  than 
the  prorated  share  used  for  the  S+C 
Program;  (2)  salaries  paid  to  staff  ol  the 
redpient  (except  PHA  redpients  under 
the  S+C/SRO  component)  to  carry  out 
the  S+C  Program;  and  (3)  die  valuB  ot 
supportive  services  provided  by  other 
persons  or  organizations  to  partidpate 
in  the  S+ C  Program.  The  v^ue  (rf  time 
and  services  contributed  by  volunteera 
to  the  program  may  also  be  Induded  at 
the  rate  of  $5.00  an  hour. 

If  the  supportive  sendees  and  funding 
for  the  services  are  not  provided 
substantially  in  aooordance  with  die 
redpienf  s  description  of  the  nature, 
source,  and  timing  of  such  aid.  HUD 
may  recapture  any  unexpmded  housing 
assistance. 

V.  Rent  Payments;  Ocaipancy 
Agreements;  Tsmiinatinn  of  Assistanoe 

A.  Rent  Payments  by  Participants 

Partidpants  in  the  S+C  Program  must 
pay  rent  in  accordance  with  section 
3(a)(1)  of  die  1937  Act  Aldiough  most 


homeless  persons  may  not  have  an 
income  when  they  enter  the  S+C 
Program,  it  is  not  unreasonable  to 
exped  that  through  die  suf^wrtive 
services,  many  would  at  some  point 
become  gainfully  employed  or  would 
being  receiving  Income  support 
payments  [e^.,  Supplemental  Security 
Income  or  State  equivalent).  Under 
section  3(a)(1).  each  partidpant  must 
pay  the  bluest  of:  (1)  30  percent  of  the 
family's  monthly  adjusted  income 
(at^ustment  fedora  indude  the  number 
of  peofde  in  the  family,  age  of  family 
members,  medical  expenses,  and  diild 
care  expenses);  (2)  10  percent  of  the 
famUy's  mcmthly  income;  or  (3)  if  the 
famify  is  receiving  peyments  for  wdfare 
assistance  from  a  puMic  agency  and  a 
part  of  the  payments,  adjusted  in 
accordance  writh  the  fandly's  actual 
housing  costs,  is  specifically  designated 
by  the  agency  to  meet  the  family's 
housing  costs,  the  portion  of  the 
payments  diet  is  so  designated;  except 
that  the  gross  income  of  a  person 
oociqiying  an  intermediate  care  facility 
assisted  under  title  XIX  of  the  Social 
Security  Ad  shall  be  the  same  as  if  die 
peraon  were  being  assisted  under  title 
XVI  of  the  Sodal  Security  Act  Detailed 
information  with  respect  to  calculating 
income  for  rent  detennination  is 
contained  in  24  CFR  813.106. 

Redpients  must  examine  the 
partidpant's  income  initially  to 
determine  the  amount  of  rent  payable  by 
the  partidpant  Redpients  must  also 
reexamine  a  partidpant's  income  in 
accordance  with  24  CFR  813.109  at  least 
annually  during  the  period  of  time  the 
partidpant  is  recdving  rental 
assistance,  and  make  any  adjustments 
to  the  partidpant's  rental  payment  as 
necessary.  Partidpants  should  be 
required  to  provide  the  recipient 
information  at  any  time  regarding 
subsequent  emfrfoyment 

For  the  S+C/9tO  component  diese 
responsibilities  are  specified  in  24  CFR 
882.808.  and  frir  die  S+C/202 
component  in  24  CFR  885.950.  For  die 
S+C/HRHA  component  die  redpient 
must  require,  as  a  condition  of 
partidpatian  in  the  program,  that  each 
partidpant  agree  to  supply  such 
certification,  release,  infrvmatioa  or 
documentation  as  the  reorient 
detvmines  necessary  to  verify  die 
partidpant's  income. 

B.  Participant  Occupancy  Agreements 

Partidpants  in  the  S+C  Pro-am  must 
execute  an  initial  occupancy  agreement 
widi  the  recipient  or  the  entity  providing 
the  housing  for  a  tem  of  et  least  one 
month.  automaticaUy  renewable  upon 
expiration,  except  on  prior  notice.  Odier 
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HUD  programs  require  such  agreements 
for  one-year  periods.  However,  this 
requirement  is  believed  to  be 
inappropriate  for  the  S+C  Program 
because  of  the  characteristics  of  the 
homeless  population  to  be  served.  An 
agreement  to  occupy  the  unit  for  at  least 
a  month,  however,  is  not  unreasonable, 
and  will  help  to  create  a  sense  of 
commitment  to  the  program. 

The  occupancy  agreement  may 
include  provisions  not  normally 
included  in  a  standard  lease  agreement. 
For  example,  the  agreement  should 
provide  that  the  tenant  must  participate 
in  the  supportive  services  provided 
through  the  S-fC  Program  as  a  condition 
of  continued  occupancy.  Assistance  to 
participants  who  violate  S+C  Program 
requirements  or  the  occupancy 
agreement  may  be  terminated  in 
accordance  with  requirements  described 
below. 

C.  Termination  of  Assistance  to 
Participants 

Assistance  to  participants  in  a  S+C 
Program  may  be  terminated  if  the 
participant  violates  program 
requirements  or  conditions  of 
occupancy.  However,  recipients  should 
exercise  judgment  in  determining  when 
violations  are  serious  enough  to  warrant 
termination.  For  example,  for  one  of  the 
target  groups-substance  abusers — 
relapse  is  a  common  occurrence,  with 
many  failing  repeatedly  before  they 
finally  succeed.  Similarly,  seriously 
mentally  ill  persons  may  demonstrate 
inappropriate  behavior  requiring  clinical 
intervention.  Recipients  will  be 
expected  to  do  as  much  as  possible  to 
ensure  the  adequacy  of  supportive 
services  so  that  a  participant's 
assistance  is  terminated  only  in  the 
most  severe  cases,  as  stated  in  the 
occupancy  agreement.  Even  after 
termination,  recipients  should  attempt  to 
bring  the  person  back  into  the  program. 

In  terminating  assistance  to  any 
program  participant,  recipients  must 
provide  a  formal  process  that  recognizes 
the  rights  of  individuals  receiving 
assistance  to  due  process  of  law.  This 
process,  at  a  minimum  must  consist  of: 
(1)  Serving  the  participant  with  a  written 
notice  containing  a  clear  statement  of 
the  reasons  for  termination:  (2)  a  review 
of  the  decision,  in  which  the  participant 
is  given  the  opportimity  to  present 
written  or  oral  objections  before  a 
person  other  than  the  person  (or  a 
subordinate  of  that  person)  who  made 
or  approved  the  termination  decision; 
anc*  f3)  prompt  written  notification  of 
tht      il  decision  to  the  participant 


VI.OutrMcfa 

Recipients  are  required  to  use  their 
best  efforts  to  obtain  the  participation  of 
eligible  persons  who  have  previously 
not  been  assisted  under  programs 
designed  to  assist  the  homeless  or  have 
been  considered  not  capable  of 
participation  in  these  programs.  These 
efforts  should  be  primarily  directed 
toward  eligible  persons  who  have  a 
primary  nighttime  residence  that  is  a 
public  or  private  place  not  designed  for, 
or  ordinarily  used  as,  a  regular  sleeping 
accommodation  for  hmnan  beings 
("street  persons"). 

Vn.  Enviramnental  Matters 

A.  Environmental  Review 

The  environmental  effects  of  each 
application  must  be  assessed  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4320)  (NEPA)  and  the 
related  environmental  laws  and 
authorities  listed  in  24  CFR  part  58. 
Section  443  of  the  MciGnney  Act 
provides  that  the  regulations  and 
procedures  applicable  under  section 
104(g)  of  the  Housing  and  Community 
Development  Act  of  1974  are  to  be 
applied  to  programs  under  Title  IV  of 
the  McKinney  Act.  Section  104(g) 
authorizes  HUD  to  assign  the  Federal 
environmental  responsibilities  to 
grantees  deemed  to  have  the  legal 
capacity  for  environmental  review 
(States,  metropolitan  cities,  urban 
counties,  and  other  units  of  general  local 
government)  and  to  define  how  the 
responsibilities  are  to  be  performed.  Part 
58  describes  the  requirements  for 
grantees  that  assume  the 
responsibilities. 

With  the  exception  of  PHAs,  all 
applicants  under  the  S+C  Program  have 
the  legal  capacity  for  environmental 
review  under  section  104(g),  and  HUD 
believes  that  the  objectives  of  the  S+C 
Program  can  best  be  served  by  a 
consolidation  of  environmental  review 
responsibilities  at  the  applicant  level. 
Therefore,  applicants  will  be  required  to 
assume  the  responsibiUty  for 
environmental  review,  decisionmaking, 
and  action  for  each  application  for 
assistance  in  accordance  with  part  5& 
PHAs  do  not  have  the  legal  capacity  for 
environmental  review  under  section 
104(g);  however,  co-applicants  of  PHAs 
under  the  S+C/SRO  component  (i.e.. 
States,  units  of  general  local 
governments,  or  Indian  tribes)  will  be 
required  to  assume  the  responsibility  for 
environmental  review. 

HUD  will  approve  applications 
subject  to  the  completion  of 
environmental  reviews  within  a 
reasonable  time  after  selection  for 


funding.  An  assurance  that  the  applicant 
will  assume  all  environmental  review 
responsibility,  including  acceptance  of 
jurisdiction  of  the  Federal  courts,  must 
be  included  in  the  application. 

Applicants  may  adopt  relevant  and 
adequate  prior  reviews  conducted  by 
HUD  or  another  governmental  entity  if 
the  reviews  meet  the  particular 
requirements  of  the  Federal 
environmental  law  or  authority  under 
which  they  would  be  adopted,  and  only 
under  certain  conditions  [e.g.,  a 
determination  that  no  environmentally 
significant  changes  have  occurred  since 
the  review  was  done).  Applicants  that 
adopt  such  relevant  and  adequate  prior 
reviews  may  include  the  environmental 
certification  and  Request  for  Release  of 
Funds  with  their  applications. 

B.  Location  in  FloodpJain 

Applications  for  rental  assistance  for 
housing  that  will  be  located  in  any  100- 
year  floodplain.  as  designated  by  the 
Federal  Emeigency  Management 
Agency  (FEMA).  are  subject  to  the 
floodplain  review  requirements  of 
Executive  Order  11988,  Floodplain 
Management  (May  24, 1977).  Executive 
Order  11988  review,  as  referenced  under 
part  58,  is  to  be  performed  during  the 
environmental  review. 

Any  intermediate  care  facilities  for 
the  mentally  retarded  and  individuals 
with  related  conditions  must  be  treated 
as  "critical  actions"  under  Executive 
Order  11988,  and  require  consideration 
of  any  500-year  floodplain.  as  required 
under  24  CFR  885.740(b). 

Vm.  Nondiscrimination  and  Equal 
Opportunity 

A.  General 

Recipients  may  establish  a  preference 
as  part  of  their  admissions  procedures 
for  one  or  more  of  the  statutorily 
targeted  populations  (i.e.,  seriously 
mentally  ill.  alcohol  or  drug  abusers,  or 
persons  with  AIDS  and  related 
diseases).  However,  other  eligible 
disabled  homeless  persons  must  be 
considered  for  housing  designed  for  the 
target  population  unless  the  recipient 
can  demonstrate  that  there  is  sufficient 
demand  by  the  targeted  group  for  the 
units,  and  other  eligible  disabled 
homeless  persons  would  not  benefit 
bom  the  primary  supportive  services 
provided. 

B.  Compliance  With  Requirements 

Recipients  serving  a  designated 
population  of  homeless  persons  must, 
within  the  designated  population, 
comply  with  the  following  requirements 
for  nondiscrimination  on  the  basis  of 
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race,  color,  religion,  sex,  national  origin, 
age.  familial  status,  and  handicap: 

1.  Fair  Housing  Requirements.  The 
requirements  of  the  Fair  Housing  Act  (42 
U.S.C  3601-19)  and  implementing 
regulations  at  24  CFR  part  100; 
Executive  Order  11063  (Equal 
Opportimity  in  Housing)  and 
implementing  regulations  at  24  CFR  part 
107;  and  Tide  VI  of  die  Civil  Rights  Act 
of  1964  (42  U.S.C  2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFK  part  1. 

2.  Discrimination  on  the  Basis  of  Age 
or  Handicap.  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-6107)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C  794)  and  implementing 
regulations  at  24  CFR  part  8. 

3.  Employment  Opportunities.  The 
requirements  of  Section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C.  1701u)  (Employment 
Opportunities  for  Lower  Income  Persons 
in  Connection  With  Assisted  Projects). 

4.  Minority  and  Women's  Business 
Enterprises.  The  requirements  of 
Executive  Orders  11625. 12432.  and 
12138.  Consistent  wiUi  HUD's 
responsibilities  under  these  Orders, 
recipients  must  make  efforts  to 
encourage  the  use  of  minority  and 
women's  business  enterprises  in 
connection  with  funded  activities. 

5.  Affirmative  Outreach.  If  the 
procedures  that  the  recipient  intends  to 
use  to  make  known  the  availability  of 
the  S+C  Program  are  unlikely  to  reach 
persons  of  any  particular  race,  color, 
religion,  sex,  age,  national  origin, 
familial  status,  or  handicap  who  may 
qualify  for  assistance,  the  recipient  must 
establish  additional  procedures  that  will 
ensure  that  interested  persons  can 
obtain  information  concerning  the 
assistance. 

6.  Disability  Requirements — Fair 
Housing  Act  and  Section  504.  The 
recipient  must  comply  with  the 
reasonable  modification  and 
accommodation  requirements  of  the  Fair 
Housing  Act  and,  as  appropriate,  the 
accessibility  requirements  of  the  Fair 
Housing  Act  and  Section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended. 

K.  Other  Federal  Requirements 

A.  OMB  Circulars 

The  policies,  guidelines,  and 
requirements  of  24  CFR  part  85  (as 
codified  pursuant  to  OMB  Circular  No. 
A-102  and  OMB  Circular  No.  A-87) 


apply  to  the  acceptance  and  use  of 
funds  under  the  program  by  recipients. 
Recipients  are  also  subject  to  the  audit 
requirements  described  in  24  CFR  part 
44. 

B.  Drug-Free  Workplace 

Under  Section  401  of  Uie  McKinney 
Act.  recipients  are  required  to 
administer,  in  good  faith,  a  policy 
designed  to  ensure  that  homeless 
facilities  are  free  from  the  illegal  use, 
possession,  or  distribution  of  drugs  or 
alcohol  by  its  residents.  Recipients  must 
also  certify  that  they  will  provide  a 
drug-free  workplace,  in  accordance  with 
the  Drug-Free  Workplace  Act  of  1988 
and  HUD's  implementing  regulations  at 
24  CFR  part  24,  subpart  F. 

C.  Anti-Lobbying  Certification 

Section  319  of  Public  Law  101-121 
prohibit  recipients  of  Federal  contracts, 
grants,  and  loans  &t>m  using 
appropriated  funds  for  lobbying  the 
Eixecutive  or  Legislative  Branches  of  the 
Federal  Government  A  common  rule 
governing  the  restrictions  on  lobbying 
was  published  as  an  interim  rule  on 
February  26, 1990  (55  FR  6736)  and 
supplemented  by  a  Notice  published 
June  15. 1990  (55  FR  24540).  The  rule 
requires  applicants,  recipients,  and 
subrecipients  of  assistance  exceeding 
$100,000  to  certify  that  no  Federal  funds 
have  been  or  will  be  spent  on  lobbying 
activities  in  connection  with  the 
assistance.  The  rule  also  requires 
disclosures  bom  applicants,  recipients, 
and  subrecipients  if  nonappropriated 
funds  have  been  spent  or  committed  for 
lobbying  activities  if  those  activities 
would  be  prohibited  if  paid  with 
appropriated  funds.  The  law  provides 
substantial  monetary  penalties  for 
failure  to  file  the  required  certification 
or  disclosure. 

D.  Debarred  or  Suspended  Contractors 

The  provisions  of  24  CFR  part  24 
apply  to  the  employment  engagement  of 
services,  awarding  of  contracts,  or 
funding  of  any  contractors  or 
subcontractors  during  any  period  of 
debarment  suspension,  or  placement  in 
ineligibilify  status. 

E.  Conflict  of  Interest 

In  addition  to  the  conflict  of  interest 
requirements  in  OMB  Circular  A-102 
and  24  CFR  part  85,  no  person  who  is  an 
employee,  agent  consultant  officer,  or 
elected  or  appointed  official  of  the 
recipient  and  who  exercises  or  has 
exercised  any  functions  or 
responsibilities  with  respect  to  assisted 
activities,  or  who  is  in  a  position  to 
participate  in  a  decisionmaking  process 
or  gain  inside  information  with  regard  to 


such  activities,  may  obtain  a  personal  or 
financial  interest  or  benefit  firom  the 
activity,  or  have  an  interest  in  any 
contract  subcontract  or  agreement  with 
respect  thereto,  or  the  proceeds 
thereunder,  either  for  himself  or  herself 
or  for  those  with  whom  he  or  she  has 
family  or  business  ties,  during  his  or  her 
tenure  or  for  one  year  thereafter. 

F.  Displacement,  Relocation  and 
Acquisition 

The  recipient  must  comply  with  the 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970.  as 
amended  (URA),  implementing 
regulations  at  49  CFR  part  24,  and  HUD 
Handbook  1378,  Tenant  Assistance, 
Relocation  and  Real  Property 
Acquisition. 

X.  Components 

A.  Homeless  Rental  Housing  Assistance 
(S+C/HRHA) 

The  S+C/HRHA  component  provides 
grants  to  be  used  for  rental  assistance  in 
accordance  with  a  flexible  housing  plan 
to  be  developed  by  the  applicant  to  fit 
the  needs  of  the  homeless  population  to 
be  served.  Rental  assistance  will  be 
provided  for  a  five-year  period. 

The  amount  of  rental  assistance 
provided  to  an  applicant  wnll  be  based 
on  the  number  and  type  of  units 
proposed  to  be  assisted  for  the  five-year 
period.  The  grant  per  unit  may  not 
exceed  the  appropriate  Section  8  Fair 
Market  Rent  (FMR)  for  Existing  Housing 
in  effect  for  the  area  at  the  time  the 
application  is  approved,  including  any 
exceptions  based  on  unit  size  approved 
by  HUD  under  24  CFR  882.106(a)(3). 
(HUD  publishes  a  schedule  of  FMRs 
annually  on  or  before  October  1  to  take 
effect  on  that  date.  The  relation  between 
the  FMRs  and  the  type  of  unit  is 
explained  in  24  CFR  882.106.  Instructions 
on  calculating  the  amount  of  assistance 
using  the  FMRs  as  the  basis  will  be 
included  in  the  application  package.) 
Assistance  for  the  individual  tenant 
(participant)  will  be  in  the  form  of  rental 
assistance  payments  equal  to  the  rent 
for  the  unit  including  utilities,  minus  the 
portion  of  the  rent  payable  by  the  tenant 
under  section  3(a)(1)  of  the  1937  Act. 
The  rent  may  not  exceed  the  FMR.  as 
described  above. 

Subject  to  availability  and  on 
demonstration  of  need,  up  to  25  percent 
of  the  total  rental  assistance  awarded 
may  be  spent  in  any  one  of  the  five 
years,  or  a  higher  percentage  if 
approved  by  HUD,  where  the  applicant 
provides  evidence  satisfactory  to  HUD 
that  it  is  financially  committed  to 
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ptovidiBg  the  hoosiog  aMistanoe 
deKribed  io  the  appUcabon  far  the  Ml 
five-year  period.  Any  amoonte  not 
needed  for  a  year  diving  the  grant 
period  may  be  used  to  increaee  the 
aaoont  avaHabie  fai  subeeqoent  yean. 

Appbcanta  must  give  aMurance  tbat 
the  eerietence  provided  by  HUD.  and 
any  amounts  provided  from  other 
sources,  are  managed  so  that  the 
bousing  ssristanoe  described  in  the 
application  is  provided  for  the  fall  terra 
of  the  grant  or  that  applicants  will 
provide  any  shortfall,  if  necessary. 

Recipients  under  the  S-i-C/HRHA 
component  may  contract  with  a  FHA  or 
other  entity  approved  by  HUD  to 
administer  the  housing  assistance.  Up  to 
sevm  percent  of  the  amount  of 
assistance  awarded  aiay  be  used  to  pay 
the  costs  of  administering  the  housing 
assistance. 

S+C/HRHA  recipients  may  offer 
participants  e  variety  of  housing  types, 
such  as  group  homes  or  independent 
living  units.  Group  homes  may  not  serve 
more  than  15  persons  on  one  site,  and 
independent  living  units  for  seriously 
mentally  iU  persons  no  more  than  20 
persons  on  ooe  site. 

Rental  assistance  under  this 
component  may  not  be  used  for  units 
that  are  currently  receiving  Federal 
funding  under  otfier  HUD  programs. 

Where  it  is  necessary  to  faciHtate 
coordination  of  supportive  services  and 
housing,  a  recipient  oiay  require  diat  a 
participant  live  within  a  particular  area 
of  the  locality  for  the  period  of 
participation,  or  may  require  a 
pertidpent  to  Uve  in  a  particular 
structure  or  unit  during  the  first  year  and 
a  particular  area  the  remainder  of  die 
time. 

Each  reapient  under  the  S+C/HRHA 
component  most  develop,  and  make 
available  to  the  public,  its  procedures 
for  managing  the  rental  housing 
assistance  hnds  provided  by  HUD.  At  a 
ndninnrai,  such  procedures  must 
describe  how  ehgible  homeless  persons 
will  be  selected  to  pertidpate  in  the 
program:  how  they  will  be  placed  in.  or 
assisted  in  finding,  appropriate  bousing; 
to  whom,  and  under  what  conditions, 
rental  housing  assistance  will  be  peid; 
and  what  safeguards  wiU  be  used  to 
prevent  the  misuse  of  these  funds. 

B.  SecUoa  8  Moderate  RehabUitatUut 
Program  for  Single  Room  Occupancy 
DweUittga  for  Homelees  Individuale 
(S+C/SROJ 

HUD'S  current  Section  8  Moderate 
Rehabilitatiaa  Program  for  Sin^  Room 
Occupancy  Dwellings  for  Homeless 
Individuala  (Mod  Rehab  SRO-Heaeksa) 
waa  anthorised  by  aectioQ  441  of  the 
McKinney  Act  to  provide  ivktal 


assistaaea  far  hoawlsse  imfividuals  fai 
rehabilitated  8RO  housing.  The  Mod 
Rebab  SR&HooMleaa  Pr^para  provides 
fundi  onder  an  Annaal  Contribottena 
Contract  (ACC)  to  local  PHAs  to  make 
rental  assistance  payments  to 
participating  owners  of  rental  property 
on  behalf  of  homeless  faidividaals  who 
rent  rehabttftated  SStO  housing  anits. 
I^lAs  are  responsible  for  selecting 
properties  that  are  suitable  for 
assistance  end  for  identifying  landlords 
who  are  willing  to  participate.  FHAs 
then  enter  into  a  formal  agreement  with 
the  property  owner  to  make  any  repairs 
and  improvements  necesssry  to  meet 
HUD  standards  and  local  fire  and  safety 
requirements.  Although  HUD  does  not 
provide  financing  for  the  actual 
rehabilitation,  the  cost  of  rehabihtation 
can  be  reflected  in  the  contract  rents, 
whidi  are  calculated  by  the  PHA  and 
include  the  costs  of  owning,  managing, 
and  maintaining  the  property. 

The  regnlaticNns  governing  the  Mod 
R^ab  SRO-Homeless  Atigram  are  set 
forth  in  24  CFR  part  882.  subpart  H. 
Those  regulatioiis  will  also  govern  the 
S+CfSRO  component,  except  where 
they  conflict  with  any  reqnirements  of 
the  S-f-C  Program  described  bi  tfiia 
Notice. 

Property  eligibility  reqnirements  are 
described  in  24  CFR  882.a03(a).  Under 
S  882J03(a)(2Nii).  property  owned  by  e 
PHA  adntinistertng  the  ACX:  is  bieMgible 
for  assistance.  Section  548  of  the  NAHA 
lifted  the  bar  on  PHA  ownership  of  units 
assisted  under  section  8.  However,  the 
Department  beUeves  that  section  548 
cannot  be  implemented  without 
regulatory  guidance,  which  ia  being 
developed  in  the  context  of  another  rule. 
Since  the  Department  does  not 
anticipate  publication  of  a  rule 
implementfaig  section  548  before  the  end 
of  Fiscal  Year  1991.  units  owned  by  the 
PHA  (or  by  an  entity  controlled  by  the 
mA)  administering  the  ACC  under 
which  assistance  is  to  be  provided  wiQ 
not  be  eligible  in  any  program  funded  in 
Fiscal  Year  1981. 

Assistance  under  the  S+C/SRO 
cumponent  will  be  bi  the  form  of  rental 
assistance  payments,  which  equal  the 
rent  for  the  unit,  including  utilities, 
minus  the  portion  of  the  rent  payable  by 
the  tenant  under  section  3(a)(1)  of  the 
1937  Act  Maximum  gross  rents  for  SRO 
units  are  established  at  75  percent  a4  the 
0-bedroora  Modnate  RehabiUtation 
FMR,  which  ia  120  percent  of  the  Section 
8  Existhig  FMR.  The  contrect  wiU 
provide  for  rental  assistance  for  a  period 
of  10  years,  and  will  alao  provide  the 
Secretary  with  an  option  to  renew  the 
contract  for  an  additional  period  of  10 
years,  subject  to  the  availability  of 
aothority. 


SRO  hooefaig  is  defined  in  section  8(n) 
of  the  1937  Act  and  hi  24  CFR  882J02  as 
a  dwelling  anit  tbet  is  not  required  to 
contain  food  preparation  or  sanitary 
fadlitiea.  Section  471  of  the  McKbiney 
Act  as  amended  by  section  837  ofthe 
NAHA.  provides  that  S-fC/9RO 
assistance  may  also  be  used  in 
connection  «vith  the  moderate 
rehabilitation  of  effidency  units,  if  the 
building  owner  agrees  to  pey  the 
additional  cost  of  rehebiliteting  and 
operating  the  effidency  units.  The  HQS 
contained  in  the  Mod  Rdiab  ^O- 
Homeless  rule,  set  forth  in  f  882.803(b). 
also  apply  to  units  assisted  under 
S+C/SRO. 

Unlike  the  Mod  Rehab  SRO-Homeless 
Program  in  which  PHAs  are  the  only 
eligible  applicants,  in  the  S+C/SRO 
component  a  State,  unit  of  general  local 
government  or  Indian  tribe  must  be  a 
joint  applicant  with  the  PHA.  The 
governmental  entity  will  be  responsible 
for  assuring  the  provision  of  supportive 
services  and  the  overall  administration 
of  the  program,  while  the  PHA  will  be 
primarily  responsible  for  administering 
the  housing  assistance. 

Upon  approval  of  an  application,  the 
Annual  Contributions  Contract  (ACC) 
would  be,  as  under  Mod  Rehab  SRO- 
Homeless.  between  HUD  and  the  PHA. 
There  will  also  be  a  centred  between 
HUD  and  the  governmental  entity  to 
administer  the  overall  S+C/SRO 
component  and  ensure  the  provision  of 
supportive  services  describied  in  the 
application. 

Under  the  Mod  Rrhab  SRO-Homeless 
Program,  there  is  nr  <^quirement  that 
homeless  individua  .  have  disabilities. 
Under  the  S + C/SRO  component 
however,  partidpation  is  limited  to 
homeless  individuals  with  disabilities, 
especially  individuals  who  are  seriously 
mentally  ill.  have  chronic  problems  with 
alcohol,  drugs,  or  both,  or  have  AIDS 
and  related  diseases. 

The  MOD  Rehab  SRO-Homeless 
Program  requires  that  a  PHA  establish  a 
waiting  list  and  fill  vacant  units  with 
persons  &x>m  the  waiting  list.  Due  to  the 
spedal  natiire  of  the  population  to  be 
served  and  the  outreach  requirements 
under  the  S+C/SRO  component  PHAs 
win  not  be  required  to  maintain  a 
waiting  list  for  the  S+C/SRO 
component 

C.  Section  202  Rental  Assistance  fS+ C/ 
202) 

Section  481  of  the  McKinney  Act  as 
amended  by  section  837  of  the  NAHA, 
authorizes  assistance  vndest  this 
component  to  be  provided  in  connection 
with  rental  assistance  under  section  202 
of  the  Housing  Ad  of  1959  or  it* 
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successor  program  under  section  811  of 
the  NAHA  for  very  low-bicome  eligible 
persons.  Under  the  S+C/202 
component  assistance  for  the  tenant 
(partidpant)  will  be  in  the  form  of  rental 
assistance  payments  equal  to  the  rent 
for  the  unit  inchiding  utilities,  ndnus  the 
protion  of  Uie  rent  payable  by  the  tenant 
under  section  3(a)(1)  of  the  1937  Act 
The  rent  may  not  exceed  the  FMR.  as 
described  below. 

Upon  approval  of  an  application.  HUD 
will  enter  into  a  centred  with  the  State, 
unit  of  local  government  or  Indian  tribe 
that  is  the  redpient  The  cbntrad  will 
require  the  governmental  entity  to 
administer  the  overall  S+C/202 
component  ensure  the  provision  of 
supportive  services  described  hi  the 
application,  and  enter  Into  a  contrad 
with  the  owner  or  lessor  of  housbig 
meeting  the  requirements  of  section  202 
of  section  811.  as  appropriate.  Owners 
and  lessors  must  meet  me  qualifications 
of  section  202  Sponsors,  as  defined  hi 
this  Notice.  Each  applicant  for  the  S+C/ 
202  component  must  involve  not  mora 
than  one  section  202  Sponsor  due  to  the 
small  size  of  the  S+C/202  component 

The  program  regulations  governing 
section  202  Projects  for  Nonelderly 
Handicam>ed  Families  and  Individuals 
are  set  forth  at  24  CFR  part  885,  subpart 
C  Where  those  regulations  are  ui 
conflid  with  the  requirements  or 
definitions  of  the  S+C  Program  [e^., 
persons  eligible  for  assistance),  the 
provisions  of  the  S+C  Program 
contahied  hi  this  Notice  must  be 
followed. 

Under  the  Section  202  Nonelderly 
Handicapped  Program,  persons  whose 
sole  impa^ent  is  drug  or  alcohol 
addiction  are  not  eligible  for  rental 
assistance.  Under  the  S+C/202 
component  however,  homeless  persons 
with  a  chronic  problem  with  alcohol  or 
drugs  may  be  considered  disabled  and 
eligible  for  assistance  as  long  as  they 
meet  the  three-part  test  in  the  definition 
of  "person  with  disabilities." 

S+C/202  rental  assistance  will  be 
provided  for  a  period  of  five  years  for 
housing  in  group  homes  or  independent 
.  living  units,  as  described  in  1 885  JOa 
Group  homes  may  not  serve  mora  than 
15  persons  on  one  site,  and  independent 
living  units  for  seriously  mentally  ill 
persons,  no  mora  than  20  persons  on  one 
site.  Owners  or  lesson  of  the  housing 
must  qualify  as  section  202  Sponsora 
under  the  definition  contained  in  this 
Notice. 

The  amount  of  the  assistance  raserved 
in  the  oontrad  widi  the  applicant  will  be 
based  on  die  number  and  type  of  mdts 
to  be  assisted,  and  may  not  exceed  the 
appropriate  sedion  8  Existing  Housing 
FMRs  for  such  units  (hiduding  any 


exceptions  based  on  unit  size  approved 
by  HUD  under  24  CFR  882.10e(aH8))  hi 
eSed  at  the  thne  the  application  is 
approved.  (HUD  publishes  a  schedule  of 
FMRs  annu^y  bef  on  Odober  1  to  take 
eSed  on  that  date.  The  ralation  between 
the  FMRs  and  the  type  of  unit  is 
explained  hi  24  CFR  882.108.  Instructions 
for  calculating  the  amount  of  assistance 
necessary  based  on  FMRs  will  be 
hiduded  in  die  application  package.) 

Applicants  must  provide  assurance 
that  me  assistance  provided  by  the 
Secretary,  and  any  amounts  provided 
from  other  sources.  «vill  be  managed  so 
that  housing  assistance  described  in  the 
applicatioa  is  provided  for  the  full  five 
years. 

Up  to  seven  percent  of  the  amount  of 
assistance  awarded  may  be  used  to  pay 
the  Sponsor  for  administering  the 
housing  assistance. 

XL  Application  Requirements 

At  a  w»"<w»"»,  applications  must 
contain: 

1.  Applicant  data.  Description  of 
ongoing  programs  conducted  by  the 
applicant  and  its  contractors,  and  any 
past  experience  with  shnilar  programs. 

2.  Assistance  requested.  The  type  of 
housing  assistance  requested  [Le.,  S+C/ 
HRHA.  S+C/SRO.  S+C/202 .  or  a 
combination),  the  number  and  bedroom 
size  of  units  requested,  and  the  dollar 
amount  of  assistance  requested 

3.  Population  to  be  served.  A 
descripdon  of  the  size  and 
charaderisdcs  of  the  populadon  of 
eligible  persons  to  be  served. 

4.  Need  for  program.  Identificadon  of 
the  need  for  the  program  in  the 
community  to  be  served. 

5.  Program  plan.  A  plan  for 

(a)  Identifying  and  selecting  eligible 
persons  to  parddpate,  induding  the 
applicant's  proposed  definidon  of  the 
term  "chronic  problems  with  alcohol  or 
odier  drugs."  if  homeless  persons  with 
substance  abuse  problems  will  be 
served; 

(b)  Obtaining  parddpadon  of  eligible 
persons  most  in  need,  primarily  persons 
who  have  a  primary  nighttime  residence 
that  is  a  public  or  private  place  not 
designed  for.  or  ordinarily  used  as.  a 
reguur  sleeping  accommodadon  for 
human  beings  ("street-persons"). 

(c)  Coordinating  the  provision  of 
housing  assistance  and  supportive 
services; 

(d)  Ensuring  diat  die  supportive 
service  providen  ara  providing  a 
continuum  of  suppordve  services 
adequate  to  meet  the  changing  needs  of 
the  persons  served;  and 

(e)  Devrioping  bulividualized  housing 
and  suppordve  services  programs  for 
parddpants  and  for  moi^toring  each 


participant's  program  toward  achieving 
identified  gods. 

(L  Supportive  services.  A  descripdon 
of  the  suppMdve  services  that  the 
applicant  will  make  available  for  die 
pc^dadon  to  be  served;  a  descripdon  of 
the  aocessibUity  of  the  suppordve 
services  to  the  houshig  to  be  provided; 
die  idendfy  of  die  proposed  suppordve 
service  providen  (which  may  be,  or 
hidude.  die  appUcant)  and  the 
qualificadons  of  the  providers;  the 
management  and  stsiffing  plaiu  of  the 
providen  with  resped  to  the  supportive 
services  to  be  provided:  a  descripdon  of 
the  fiiatriiinfl  resouTces  that  ara 
expectedtobe  available  to  provide  the 
suppordve  services;  reasonable 
assurances  that  die  suppordve  services 
will  be  available  for  die  full  term  of  die 
housing  assistance  requested;  and  a 
certificadon  from  the  applicant  that  it 
will  fund  the  supportive  services  itself  if 
the  planned  resources  do  not  become 
avadable  for  any  reason. 

7.  Housing,  (a)  In  the  case  of  rental 
assistance  under  S+C/HRHA.  a 
description  of  the  type,  size,  and  general 
location  of  the  houshig  to  be  provided; 
an  explanation  of  how  the  housbig  will 
meet  the  dianging  needs  of  the 
population  to  be  served;  and 
identification  of  die  entify  or  entities 
diat  will  administer  the  housing 
assistance.  When  the  redpient  proposes 
to  require  parddpants  to  Uve  in 
particular  structures  or  units,  and/or 
particular  areas  of  die  locality,  an 
explanation  of  die  reasons  why  such 
structures,  units,  or  araas  have  been 
selected  If  not  yet  selected  an 
eiqilanation  of  die  proceduras  that  will 
be  followed  hi  selecting  specific 
structures,  units,  or  araas. 

(b)  In  the  case  of  rental  assistance 
under  S+C/SRO.  an  explanation  of  how 
the  housing  meets  the  needs  of  the 
population  to  be  served  identification  oi 
die  PHA:  identification  of  die  specific 
structures  that  die  applicant  is 
proposing  for  rehabilitation  and 
assistance  and  a  demonstrati<wi  that  the 
property  is  eligible  undn  24  CFR 
882^03(a);  evidence  of  site  control  or 
other  evid«ice  that  the  site  will  be 
available  for  rehabilitation  hi 
accordance  with  the  PHA's  schedule;  a 
feasibility  analysis,  n^ch  hidudes 
information  on  the  amount  and  type  of 
rehabilitation  proposed  preUminary  rent 
calculations  in  accordance  with  Mod 
Rehab  program  requirements,  and  die 
antidpated  source  of  finandng; 
assurance  that  the  pro)ed  will  not  result 
hi  displacement;  demonstration  that  the 
projed  meets  site  and  neif^boriiood 
standards;  die  number  of  vacant  units 
and  die  number  of  total  units;  and  a 
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MlMdok  far  Um  rehdiilitatkm  and 
occupancy  of  the  project  In  addition,  for 
appUcatione  requaatiiig  ■■■ietanca  under 
the  S+C/SRO  mmponent.  Section 
102(b)  of  the  HUD  Reform  Act  (Pulx  L 
101-235.  enacted  December  15. 1980) 
require*  diadocure  of  other  infonnation 
CQooeming  other  government  ■— '■♦"tk^ 
to  ba  made  available  with  respect  to  the 
project  and  partiea  with  a  pecuniary 
interest  in  the  project  and  submission  of 
a  report  on  expected  sources  and  uses  of 
funds  to  be  made  available  for  the 
pr<4ect  Each  application  must  include 
information  to  be  required  by  24  CFR 
part  12.  the  regulation  that  will 
implement  Section  102  of  the  Reform 
Act  (HUD  expects  to  publish  part  12  as 
a  final  rule  before  the  deadline  that  will 
be  established  for  the  submission  of 
S+C  applications.! 

(c)  In  the  case  of  rental  assistance 
under  S+C202.  an  explanation  of  how 
die  proposed  housing  meets  the  needs  of 
the  population  to  be  served;  description 
of  the  process  used  to  select  the  section 
202  Sponsor,  identification  of  the  section 
202  Sponsor  that  will  be  the  owner  or 
lessor  of  die  property:  and  identification 
of  the  specific  stiuctnres  in  wfaicfa  the 
Sponsor  proposes  to  hoose  eligible 
persons. 

6.  CHAP  or  CHAS  certification.  For 
applications  sabmitted  before  October 
31. 1801:  A  certification  by  the  public 
oCBdsJ  responsible  for  submitting  the 
ComprebensiTe  Homeless  Assistance 
Plan  (CHAP)  for  die  appropriate 
Jurisdictioa  required  under  sectioB  401 
of  die  MdCfainey  Act  and  described  in  34 
CFR  part  oa  stating  diet  die  proposed 
activities  are  consistent  widi  the  Han. 
For  applications  submitted  after  October 
31. 1901:  A  certification  by  dw  puUic 
official  responsible  for  sobmittfaig  the 
Comprehenrive  Hoosfaig  Affordability 
Strategy.  requfa«d  under  section  106  of 
die  Cranston-Gonxales  National 
Affordable  Housing  Act  and  deecribed 
hi  24  CFR  part  n.  stating  diet  die 
proposed  activities  are  consistent  widi 
the  spproved  boosing  stratsgy  of  the 
unit  of  general  local  govemmait  within 
which  rental  asristanca  will  be 
provided. 

9.  Otfter.  Other  certiflcationa, 
information,  or  data  prescribed  t^  HUD 
in  die  application  paduige. 

Xn.  Salsedon  PhMsas 

Tbe  selactiao  prooess  for  rental 

nder  die  S-fC  Program  wiO 
t  of  die  following  stagBK 

A.  ThmhoU  Review 

ApolicattaiM  must  meal  certain 
diroahold  raqiriranents  befora  dMy  are 
eligible  for  ranUi^  andar  dw  salectioa 
critaiia  desoibad  in  dda  Notios.  Ite 


first  level  of  direshold  review,  which 
will  apply  to  all  apphcatioos.  wdl 
detemiae  whether  the  ai^ication  is 
adeqoate  in  fona.  time,  and 
completeness,  whether  the  spplicant 
and  die  population  to  be  served  are 
eligible,  and  whether  the  proposed 
supportive  services  are  cost  efi^ective 
and  at  least  equal  in  value  to  the 
assistance  laqiiested.  and  whether  the 
limitatiaos  on  the  number  of  persons 
who  may  be  served  on  one  site  under 
die  S+C/HRHA  and  S+C  /2Q2 
components  have  been  met 
Applications  for  S+C/SRO  and  S+C/ 
202  wUl  dien  be  reviewed  further  to 
determined  wdiether  they  meet  other 
threshold  requirements  for  those 
components.  In  an  appbcation  contains 
a  request  for  assistance  for  more  than 
one  component  and  one  (or  more)  of  the 
components  fails  to  meet  the  threshold 
requirements,  the  remainder  of  the 
application  will  go  forward  in  the 
process  to  the  ranking  stage.  Applicants 
must  indicate  if  services  are  linked  to  a 
specific  component  so  that  if  diet 
component  fails  under  the  threshold 
review,  HUD  can  assess  die  feasibility 
of  tiie  prop  am. 

1.  Threshold  requirements  for  all 
applications,  (a)  Form,  time,  and 
adequacy.  Applications  must  be  filed  in 
the  form  prescribed  by  HUD  in  the 
application  package  and  widiin  the  time 
established  in  the  Notice  of  Funds 
Availabifity.  Applications  must  contain 
all  applicable  cntifications  described  in 
this  Notice  and  in  the  application 
package  (e^.,  CHAP.  Dr^^Ftee 
Workplace,  environmental,  anti- 
lobbylng). 

(b)  Applicant  eligibility.  The  applicant 
must  be  eligible  under  the  S+C 
Program. 

{c)  Eligible  ptqmlation  to  be  served. 
The  populatiim  proposed  to  be  served 
by  the  applicant  must  be  eligible 
persons  under  the  S+C  Program. 

(d)  Matching.  The  value  of  the 
proposed  supportive  services  must  be 
equal  in  vahia  to  die  requested  rental 
assistance. 

2.  Threshold  requirements,  for  S+C/ 
SRO  applicants.  In  addition  to  the 
above  requiremanta,  aiqilicants  for 
assistance  under  die  S-t-C/SRO 
component  must  show: 

(a)  PHA  eligibility.  The  application 
must  demonstrate  that  the  co-applicant 
isaPHA. 

(b)  Site  cootrol.  Tha  application  muat 
identify  dia  spedflc  stmcture  proposed 
to  ba  rahabiliUtad  and  assisted,  and 
demonstrate  evidence  of  site  control  or 
odisr  oTidanoa  dMt  Um  site  wiU  be 
availaUa  far  rehabUitelkai  in 
accofdanca  widi  dw  FHA's  schadole. 


(c)  Feasibility.  The  application  must 
d«nonstrate  that  a  preUminary  estimate 
of  the  gross  rents  for  the  structure, 
calculated  in  accordance  with  Mod 
Rehab  program  requirements,  indicate 
Uiat  the  project  is  feasiUe  within  the 
FMR  Hmitetion.  The  feasibility  analysis 
must  include  information  on  the 
rehabilitetion  proposed  for  the  structure 
and  must  address  the  availability  and 
type  of  financing  to  be  used. 

(d)  Eligible  pn^rty.  The  application 
must  demonstrate  that  the  property 
proposed  to  be  used  meets  die  SRO 
regulatory  definiton  at  24  CFR 
882.803(a);  and  diat  die  unite  to  be 
assisted  are  currently  vacant  "Currently 
vacant"  means  that  the  unit  is  not   . 
occupied  on  and  after  the  date  of  the 
application. 

(e)  Rehabilitation  costs.  The 
application  must  demonstrate  that  the 
rriiabiHtation  costs  are  within  the 
minimum  limitation  of  $3,000  per  unit 
and  dw  maximum  limitetion  of  $15,000 
per  vnit 

(f)  Site  and  neighborhood  standards. 
This  application  must  demonstrate  that 
dw  project  is  hi  compliance  with  HUD'S 
site  and  neighborhood  standards, 
described  fai  24  CFR  882.803(b)(4). 

(g)  Completion  schedule.  The 
api^cation  must  demonstrate  that  dw 
rehabilitetion  and  occupancy  of  the 
project  win  be  completed  within  12 
months  from  the  date  of  execution  of  the 
ACC. 

(h)  Disclosure  under  Reform  Act.  Tbe 
application  must  contein  a  disclosura  ot 
other  information  concerning  other 
government  assistance  to  be  made 
available  with  respect  to  the  project  and 
parties  with  a  pecuniary  interest  in  the 
project  and  a  report  on  expected 
sources  and  uses  of  funds  to  be  made 
avaflable  to  the  project  in  accordance 
widi  Section  102(b)  of  dw  HUD  Reform 
Act  HUD  expecte  to  publish  a  final  rule 
implementing  section  102(b)  (24  CFR 
part  12)  before  any  application  deatOina 
is  esteblished  for  the  S+C  Program. 

3.  Threshold  requirements  for  S+C/ 
202  applicants.  In  addition  to  the  four 
threshold  requiremente  for  all 
applications,  arolicante  for  assistance 
under  the  S+C/2Q2  component  must 
show: 

(a)  Selectioa  of  sponsor  The 
application  must  demonstrate  that  the 
process  used  to  select  the  sponsor  waa 
reasonable  and  equitable. 

(b)  Sponsor  experience.  The 
appttcation  must  demonstrate  that  tlw 
Spooaor  has  previous  eiqwtienoe  in  the 
devatopment  and/or  opention  of 
boosing  ^/or  the  provisiott  of 
siqiportfva  services  related  to  dw  needs 
of  dw  homdesa  population  to  be  served. 
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(c)  Sponsor  fiaancial  stability.  Hie 
applicant  must  demonstrate  that  the 
Sponsor  has  sufficient  financial  stability 
to  oontiaue  in  business  for  the  duratioo 
of  the  rental  assistance  contract 

(d)  Sponsor  qualifications.  The 
ap^caticm  must  demonstrate  diat  the 
Sponsor  meete  the  qualifications  of  a 
private  nonproRt  sponsor  as  required 
under  the  section  202  Program. 

B.  Rating 

Apidications  that  fulfill  each  of  the 
threshold  requiremente  described  above 
will  be  rated  based  on  the  selection 
criteria  described  in  section  XIII  of  these 
Guidelines,  and  placed  in  ranked  order. 
Successful  applicante  will  be  expected 
to  receive  points  in  criteria  A,  B,  and  C. 

In  cases  where  the  applicant  requests 
assistance  under  more  than  one  S+C 
component  the  componento  will  not  be 
separately  rated.  Rather  the  application 
will  be  rated  as  a  whole.  However,  in 
assigning  points  in  such  cases,  HUD  will 
consider  the  relative  importance  of  each 
component  (such  as  the  number  of 
persons  to  be  served  and  the  nature, 
extent  and  location  of  the  supportive 
services  to  be  provided  under  each 
component)  to  the  likely  success  of  the 
overall  program. 

C.  Final  Selection 

In  the  final  stage  of  the  selection 
process,  the  highest-rated  applications 
will  be  considered  for  final  selection  in 
accordance  widi  their  ranked  order,  to 
the  extent  funds  are  available  for  the 
component  or  components  requested.  If 
funds  are  unavailable  for  one  or  more 
requested  componento,  only  those  for 
which  funds  are  avaUable  will  be 
funded.  Section  455(a)(2)  of  die 
McKinney  Act  as  amonded  by  die 
NAHA,  includes  geographic  diveraity  as 
one  of  the  selection  criteria.  In  order  to 
achieve  geographic  diversity,  HUD  will 
determine,  after  applications  are  rated 
and  ranked  under  die  selection  criteria, 
whether  eadi  of  the  four  Census  Regions 
contaiiu  at  least  one  fundable 
application.  If  not  HUD  will  substitute 
the  highest  ranked  applications  in  die 
necessary  Census  Region  for 
applications  at  the  bottom  of  die  list  of 
tentatively  selected  projecto. 

Before  notifying  an  applicant  of  ite 
selection  for  an  award  of  assistance 
under  die  S-t-C/SRO  component  HUD 
will  certify  that  the  amount  of  the  grant 
being  approved  te  not  aiora  than 
necessary  to  provide  affordable  housing, 
as  required  by  section  102  of  die  HUD 
Reform  Act  and  in  accordance  with  24 
CFR  part  12. 


xm. 

Applications  remaining  in  competition 
after  die  initial  threshold  review  will  be 
rated  and  ranked  under  the  following 
selection  criteria: 

A.  Capability  (^Applicants 

HUD  wUl  award  up  to  100  pointe 
based  on  the  ability  of  the  applicant 
either  direcdy  or  throu^  contractors,  to 
develop  and  operate  the  proposed 
assisted  housing  and  supportive  services 
program.  HUD  will  consider  such  factors 
as  tihe  qualify  of  any  ongoing  programs 
of  the  applicant:  the  past  experience  of 
the  applicant  in  programs  serving  the 
homeless,  particularly  the  population  to 
be  served  by  the  proposed  program;  the 
management  and  staffing  plans  of  the 
applicant  and  other  factora  relevant  to 
the  applicant's  abilify. 

B.  Need  for  the  Program  in  the 
Community 

HUD  will  award  up  to  100  points 
based  on  a  demonstration  of  the  need 
for  housing  assistance  and  supportive 
services  for  eligible  persons  proposed  to 
be  served  by  the  program  in  the 
community,  particulariy  the  hard-to- 
reach  homeless.  HUD  will  consider  the 
extent  to  which  the  appUcant 
demonstrates  that  an  unmet  need  exists 
through  data  such  as  surveys  of  local 
homeless  populations  and  other  means 
of  demonstrating  the  need  for  the 
program. 

C  Appropriateness  of  Housing  and 
Supportive  Services 

HUD  will  award  up  to  300  pointe 
based  on  the  appropriateness  of  the 
proposed  assisted  housing  and 
supportive  services.  HUD  will  consider 
the  degree  to  which  proposed  housing 
and  services  are  targeted  to  specific 
needs  of  the  population  to  be  served,  the 
comprehensiveness  of  the  plan  in 
providing  a  continuum  of  housing  and 
services  to  meet  the  changing  needs  of 
the  target  population,  the  qualifications 
of  the  service  providers,  and  the 
appropriateness  of  any  restrictions  on 
where  participante  may  live. 

D.  Assimilation  of  Participants  Into 
Community 

HUD  wUl  award  up  to  100  pointe 
based  on  the  extent  to  wUdi  tha 
prapam  aeahnilatee  partidpaato  into 
the  oooundnify.  HUD  will  oonaider 
locations  for  hooaiag  and  ai^xirtive 
services  and  any  plams  the  applicant  has 
for  helping  participante  gain  access  to 
neighborhood  activities,  services,  and 
institutions. 


E  Service  to  ltard4o-Reach  Homeless 
Persons 

HUD  will  award  up  to  200  points 
based  on  the  extent  to  which  the 
program  will  serve  both  homeless 
persons  who  spend  nighte  In  public  or 
private  places  not  designed  for,  or 
ordinarily  used  as,  regidar  sleeping 
accommodations  for  human  beings  (;>., 
street  persons)  and  those  who  reside  in 
emergency  shelters.  HUD  will  consider 
the  plans  the  appUcant  has  for  ontreadi 
to  this  population  and  for  efforte  to 
encourage  diem  to  remain  in  the 
housing.  In  awarding  the  maximum 
number  of  pointe  under  this  criterion. 
HUD  win  give  consideration  to  both  the 
quaUfy  of  the  plan  and  the  extent  to 
which  street  persons  wiU  be  served. 

F.  Service  to  Targeted  Disabilities 

HUD  wiU  award  up  to  200  pointe 
based  on  the  extent  to  which  the 
program  will  serve  persons  v«^o  are 
seriously  mentaUy  ill,  or  have  chronic 
problems  with  alcohol,  drugs,  or  both,  or 
have  AIDS  and  rdated  diseases. 

XIV.  Grant  Agreement 

The  grant  agreement  will  be  between 
HUD  and  die  recipient  HUD  wiU  hold 
the  recipient  responsible  for  the  overaU 
administration  of  the  S-i-C  Program, 
including  overseeing  any  contractors, 
l^e  pant  agreement  wiU  provide  that 
the  recipient  agrees: 

— ^To  operate  the  program  in  accordance 
with  the  provisions  of  these 
Guidelines  and  applicable  HUD 
regulations; 
— ^To  conduct  an  ongoing  assessment  of 
the  housing  assistance  and  supportive 
services  required  by  the  participante 
in  the  program; 
— To  assure  the  adequate  provision  of 
supportive  services  to  the  participante 
in  the  program;  and 
—To  cooiply  with  such  other  terms  and 
conditions,  including  recordkeeping 
and  repocte  (which  must  include  racial 
and  ethnic  data  on  participants),  as 
the  Secretary  may  establish  for 
purposes  of  cairj^  out  the  program 
in  an  efifoctive  and  efficient  manner. 
HUD  win  enforce  die  obligations  in 
the  grant  agreement  through  sudi  action 
as  may  be  necessary,  induding 
recapturing  assistance  awarded  under 
the  program. 

XV.  OHIytinn  and  Daohligatinn  of 
Funds 

Upon  qiproval  of  an  applicatioo  for 
fundta^  and  notifioation  to  the  applicant 

HUD  will  obligate  funds  to  cover  the 
amount  of  the  approved  assistance. 
After  the  initial  obligation  of  funds  for 


S-t-C/HRHA  and  S+C/202.  HUD  wiU 
not  make  any  upward  revisions  to  the 
amount  obligated  for  any  approved 
assistance. 

HUD  may  deobligate  all  or  a  portion 
of  the  amounts  approved  for  rental 
assistance  if  the  proposed  housing  for 
which  funding  was  approved  or  the 
supportive  services  proposed  in  the 
application  are  not  provided  in 
accordance  with  the  approved 
application  and  the  requirements  of 
these  Guidelines.  The  grant  agreement 
may  set  forth  other  circumstances  under 
which  funds  may  be  deobligated,  and 
other  sanctions  may  be  imposed. 

HUD  may  readvertise  the  availability 
of  funds  that  have  been  deobligated  in  a 
notice  of  fund  availability,  or  may 


reconsider  applications  that  were 
submitted  in  response  to  the  most 
recently  published  Notice  of  Funds 
Availability  and  select  applications  for 
funding  with  the  deobligated  funds. 
Such  selections  would  be  made  in 
accordance  with  the  selection  process 
described  in  these  Guidelines.  Any 
selections  made  using  deobligated  funds 
will  be  subject  to  applicable 
appropriation  act  requirements 
governing  the  use  of  deobligated  funding 
authority. 

XVI.  Waivers 

The  Secretary  may  waive  any 
requirement  in  this  Notice  that  is  not 
required  by  law,  whenever  it  is 
determined  that  undue  hardship  will 


result  from  applying  the  requirenient.  or 
where  application  of  the  requirement 
would  adversely  affect  the  purposes  of 
the  S-(-C  Program.  Each  waiver  will  be 
in  writing  and  will  be  supported  by 
documentation  of  the  pertinent  facts  and 
grounds.  The  Secretary  periodically  will 
publish  notice  of  granted  waivers  in  the 
Federal  Register. 

XVII.  Other  Matters 

The  collection  of  information 
requirements  for  this  program  were 
submitted  to  0MB  for  review  under 
Section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1960.  Information  on 
these  requirements  is  provided  as 
follows: 


Dncftpion 

NumtMrof 
npndnls. 

RasponsM/ 
parrapndnt 

Total  arm. 
rasponaot 

Hours/ 
mponsa 

Total  hrs. 

S+C/HRHA: 

A^fikMian.. 

aoo 

75 

100 
IS 

100 

18 

200 

7S 

too 

IS 

100 
15 

40 
14 

40 
14 

40 
14 

8.000 
1.050 

4,000 

210 

4,000 
210 

Eiw.  rvvtMr              „ „ _ 

8+C/SnO: 

Appfetinn 

En*.  r«v«M..-    _ 

S-t-C/202: 

Affaemlkw, 

Total  annual  hinten. 

17,470 

These  guidelines  would  not  constitute 
a  "major  rule"  as  that  term  is  defined  in 
section  l(d]  of  the  Executive  Order  on 
Federal  Regiilations  issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  guidelines  indicates  that 
it  would  not  (1)  have  an  annual  e^ect  on 
the  economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consimiers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  sa  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1960.  The  finding  is  available  for  public 
inspection  between  7:30  a  jn.  and  5:30 
p.nL  weekdays  in  the  Office  of  the  Rules 
Docket  Qerk,  Office  of  the  General 
Counsel.  Department  of  Housing  and 
Urban  Development,  room  10276. 451 


Seventh  Street  SW..  Washington.  DC 
20410. 

These  guidelines  were  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  at  55  PR  44530  on 
October  29, 1990.  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  some  of  the  policies  in 
these  guidelines  will  have  a  potential 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
the  family.  Participation  of  homeless 
families  in  the  program  can  be  expected 
to  support  family  values,  by  helping 
families  remain  together  by  enabling 
them  to  live  in  decent,  safe,  and  sanitary 
housing;  and  by  offering  the  supportive 
services  that  are  necessary  to  acquire 
the  skills  and  means  to  live 
independently  in  mainstream  American 
society.  Since  the  impact  on  the  family 
is  considered  to  be  a  beneficial  one.  no 
further  review  is  necessary. 

The  General  Coimsel  has  also 
determined,  as  the  Designated  Official 
for  HUD  under  section  6(a)  of  Executive 
Order  12812,  Federalism,  that  the 
provision  in  these  guidelines  requiring 


applicants  to  assume  the  responsibilities 
for  environmental  review, 
decisionmaking,  and  action  under  NEPA 
and  other  environmental  authorities  has 
Federalism  implications.  While  the 
assignment  of  these  responsibilities 
under  section  104(g)  of  the  Housing  and 
Community  Development  Act  of  1974  is 
discretionary  with  HUD,  it  is  authorized 
by  and  clearly  the  intent  of  section  443 
of  the  McKinney  Act.  Therefore,  the 
policy  is  not  subject  to  review  under 
Executive  Order  12612. 

In  accordance  with  5  U.S.C.  805(b) 
(the  Regulatory  Flexibifity  Act),  the 
undersigned  hereby  certifies  that  these 
guidelines  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  They  would 
govern  the  procedures  under  which 
HUD  would  make  rental  assistance 
available  to  applicants  under  a  program 
designed  to  house  and  provide 
supportive  services  to  homeless  persons 
with  disabilities. 

Dated:  January  28, 1981. 
lack  Kamp, 
Secretary. 

[PR  Doc.  91-2405  Filed  2-1-01;  8:45  am] 
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DCPARTMENT  OF  H0U8INQ  AND 
UfWAN  DEVELOPMENT 

Ofltoa  of  ttM  Sacratary 

[Doekal  Na  N-«1-S1«6;  FII-aM7<4M)1] 

Rmasoi-ABOs 

HOPE  for  EMaffy  Inoapandanca 


r.  OfBce  of  the  Secretary.  HUD. 
ACTION:  Notice  of  program  guidelines 
under  42  U.S.C  8012. 


r.  This  Notice  provides  HUD's 
guidelines,  for  a  national  competition,  to 
implement  the  HOPE  for  Elderly 
Independence  Demonstration  Program 
(Elderly  Independence  demonstration). 
(HOPE  is  an  acronym  for 
Homeownership  and  Opportunity  for 
People  Everywhere.)  The  Elderly 
Independence  demonstration  is  a  five- 
year  program  authorized  by  section  803 
of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (Pub.  L 101-625. 
enacted  November  28, 1990).  The 
purpose  of  this  demonstration  is  to  test 
the  effectiveness  of  combining  tenant- 
based  rental  housing  certificates  and 
rental  vouchers  with  supportive  services 
to  assist  frail  elderly  people  living  in  the 
general  community  who  are  not 
receiving  rental  subsidies  and  who 
currenUy  require  this  combined 
assistance  to  remain  living 
independenUy.  and  avoid  premature  or 
unnecessary  institutkmalisatfoa. 

The  authorizing  le^lation  provides 
that  requirements  for  the  Elderly 
Independence  demonstration  are  to  be 
established  by  publication  of  a  notice. 
Although  the  Guidelines  will  be 
effective  upon  publication,  the 
Department  nevertheless  invites  public 
comment  to  assist  in  developing  rules  in 
the  event  that  die  Bldariy  faidepandenca 
demonstration  becomes  a  permanent 
program.  Should  serious  concerns  about 
the  program  arise  in  the  comments  or 
during  the  operation  of  the  first  year  of 
the  demonstratioa  a  revised  Notice  will 
be  published  to  provide  guidance  for  the 
second  round  of  funding.  (The 
authorizing  legislation  also  provides  for 
implementation  of  a  single  multifamily 
prefect  demonstration  in  one  Federal 
region.  Guidelines  for  this  program  will 
be  presented  in  a  separately  published 
notice.) 

When  Congress  appropriates  rental 
certificates,  rental  voudwrs  and 
supportive  services  funds  for  this 
program.  HUD  will  publish  a  Notice  of 
Fund  Availability  (NOFA)  that  will 
provide  potential  applicant  agencies 
with  details  regarding  where  to  obtain 


application  packages.  The  NOFA  will 
specify  whetfier  the  Elderly 
Indepandeooa  demonstration  will  BtiUia 
rental  certificates  or  rental  vondiars  and 
will  establish  appropriate  deadUnee  aod 
other  requirements  for  submission  of 
applications. 

OATIS:  Effective  date:  Febniaiy  4.  IflBL 
Comment  due  date:  April  5, 1801. 
Interested  persons  are  invited  to  sobodt 
comments  regarding  these  guideUnas  to 
the  Office  of  General  Counsel,  Rules 
Docket  Qerk,  room  10276,  Department 
of  Housing  and  Urban  Developaient.  481 
Seventh  Sti«et.  SW..  Washingtan.  DC 
20410.  Communications  should  ndet  to 
the  above  docket  number  and  title.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inqMction 
and  copying  during  regular  businass 
hours  (7:30  a.m.-5:30  pjn.  Eastarn  Time) 
at  the  above  address.  Aa  a  convenienoa 
to  commenters.  the  Rules  Docket  Clerk 
will  accept  brief  public  comments  by 
facsimile  ("FAX")  machine,  the 
telephone  number  of  the  FAX  receiver  is 
(202)  706-4337.  (This  is  not  a  toO-fraa 
number.)  Only  public  comments  of  six  or 
fewer  TOTAL  pages  will  be  accepted 
via  FAX  transmittal.  This  limitation  is 
necessary  to  assure  reasonable  aooasa 
to  the  equipment  Comments  sent  by 
FAX  in  excess  of  SIX  pages  will  NOT  be 
accepted.  Receipt  of  FAX  ti-ansmittals 
will  not  be  acknowledged,  exoqpt  that 
tha  sender  may  request  confirmatioo  of 
receipt  by  calUng  the  Rules  Docket  Cleric 
at  (202)  708-2064.  Hearing-impaired 
faidividaals  may  reach  the  Rulea  Dockat 
Clerk  by  calling  the  TDD  number.  (axZ) 
70S-825a  (Theaa  are  not  toU-fraa 
numbers.) 


:  For  general 
information  concerning  the  supportiva 
services  component  of  the  Qd^y 
hdepandanoa  demonstration,  contact 
leroU  &  Nachiaon.  Housing  for  Eldvty 
and  Handicapped  People  Division. 
OfBce  of  Elderly  and  Assisted  Housii^ 
Department  of  Housing  and  Urban 
Development  at  (202)  708-3201.  ClUa  ia 
not  a  toll-free  numbw.)  For  genanl 
Information  concerning  the  Section  8 
component  of  the  Elderly  Independence 
demonstration,  contact  Gerald  |.  Benoit. 
Rental  Assistance  Division.  Office  of 
Elderiy  and  Assisted  Housing. 
Department  of  Housing  and  Urban 
Development  at  (202)  706-0477.  (This  to 
not  a  toll-free  number.)  Hearing- 
impaired  individuals  may  reach  aitber 
Mr.  Nachison  or  Mr.  Benoit  by  caOiBg 
the  TDD  number  of  the  Federal 
Information  Relay  Service.  1-800-877- 
TDDY.  end  requesting  a  transfer  to 
either  of  them. 


Rsparworic  Burden 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1960.  When  these  requirements 
Inve  been  approved,  a  notice  will  be 
pobUehed  to  that  effect  in  the  Federal 
Ka|laler.  Until  that  time,  no  person  may 
be  subjected  to  a  penalty  for  failure  to 
comply  with  the  information  collection 
requirements. 

Comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  ii^ormation,  including 
suggestions  for  reducing  this  burden, 
will  be  accepted  for  30  days.  They 
should  be  sent  to  the  Department  of 
Housing  and  Urban  Development,  Rules 
Docket  Qeric  451  Seventh  Street.  SW.. 
room  10276.  Washington,  DC  204ia  and 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  Washington, 
DC  2053a  The  public  reporting  burden 
for  the  collection  of  information 
requirements  contained  in  this  Notice 
are  estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed  to  both 
apply  for  the  grants  and  report  tio  HUD 
on  a  regular  basis  (if  funded),  and  for 
completing  and  reviewing  the  collection 
of  infcemation.  Information  on  the 
estimated  reporting  burden  is  provided 
in  this  document  under  the  heading 
"Other  Matten." 

Background 

Section  803  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (Pub. 
L 101-625,  enacted  November  28, 1960] 
(ttie  Act)  creates  HOIC  for  Elderly 
Independence,  a  five-year 
demonstration  program,  the  purpose  of 
which  is  to  test  the  effectiveness  of 
combining  rental  certificates  and  rental 
vouchers  with  supportive  services  for 
frail  elderly  persons  living  in  the 
community  who  are  eligible  for  Section 
i  assistance,  but  who  are  not  currently 
wcaleing  any  form  of  housing 
assistance.  HUD  recognizes  that  the  Act 
allows  the  Elderly  Independence 
demonstration  to  include  assistance  for 
frail  elderly  persons  already  receiving 
rental  subsidies,  but  has  determined 
that  in  order  to  achieve  the  piuposes  of 
this  demonstration,  frail  elderiy  persons 
carrendy  receiving  housing  assistance 
wiU  not  be  eligible. 

HUD  is  authorized  to  enter  into 
ooBtraets  with  eligible  public  housing 
agencies  (PHAs)  to  provide  tenant- 
based  rental  vouchera  and  rental 
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certificates  to  frail  elderly  individuals 
living  in  the  community  who  are  eligible 
for  such  rental  assistance.  During  the 
five-year  period,  housing  assistance 
must  be  combined  ivith  the  supportive 
services  that  a  frail  elderiy  person  needs 
to  remain  in  an  independent  community 
setting.  Up  to  40  percent  of  the  cost  of 
the  supportive  services  will  be  provided 
by  HUD  grants. 

The  Elderiy  Independence 
demonstration  under  this  Notice 
provides  assistance  for  frail  elderiy 
persons  who  have  incomes  of  50  percent 
or  less  of  the  median  income  for  that 
area.  At  the  time  they  are  offered 
assistance,  such  persons  will  live  in  an 
unsubsidized  dwelling  unit  which  may 
or  may  not  already  meet  housing  quality 
standards.  They  will  usually  live  alone 
and  have  a  minimal  informal  support 
network  (e.g..  no  family  or  close  friends 
within  a  one-half  hour's  drive).  For  the 
purposes  of  the  Elderiy  Independence 
demonstration,  there  is  both  a  test  for 
income  eligibility  under  Section  8  and  a 
test  for  deficiencies  in  at  least  three 
Activities  of  Daily  Living.  During  the 
five-year  term  of  this  demonstration. 
HUD  will  examine  whether  providing 
combined  housing  assistance  and 
supportive  services  to  frail  elderiy 
persons  is  effective  in  enabling  these 
individuals  to  remain  living 
independenUy,  thus  avoiding  premature 
or  unnecessary  institutionalization. 

Summary  of  Program  Features 

Under  the  Elderly  Independence 
demonstration,  HinS  will  provide  five- 
year  supportive  services  grants  and 
rental  certificate  or  rental  voucher 
housing  assistance  to  selected  HiAs. 
Funds  for  tenant-based  Section  8 
housing  assistance  will  be  obligated  by 
the  Annual  Contributions  Contract 
(ACQ  with  the  PHA.  Funds  for  the 
supportive  services  grants  will  be 
obligated  by  the  supportive  services 
grant  instrument  Each  of  these 
instruments  will  be  executed  separately. 

Selection  of  PHAs  to  participate  in  the 
Elderly  Independence  demonstration 
will  be  by  nationwide  competition  under 
selection  criteria  described  in  these 
guidelines  and  a  Notice  of  Funding 
Availability  (NOFA)  to  be  published 
adien  funds  for  this  program  are  made 
available. 

It  is  HUD's  intention  to  demonstrate 
in  this  program  a  new  modd  of 
providing  housing  assistance  and 
supportive  services  to  frail  elderiy 
individuals.  It  is  an  approach  which 
HUD  expects  will  wcwk— and.  through  a 
carefully  executed  and  successful 
demonstration — will  grow  into  a  major 
approach  for  providing  housing 
assistance  and  supportive  services  for 


frail  rideriy  persons.  HUD  en>ects  to 
show  that  effectively  targeted  and 
taibred  supportive  servtees,  coupled 
with  tenant-based  housing  assistance  to 
those  who  are  frail  can  serve  a 
maximum  number  of  frail  elderly  with 
the  limited  resources  available,  and 
prevent  the  prematura  or  unnecessary 
institutionalization  of  these  peraons. 
Thus,  it  is  expected  that  cost  efficiency 
resulting  from  the  ability  of  the  PHA  to 
craft  a  flexible  program,  limited  to  the 
supportive  services  needed  by  each 
program  participant  will  residt  in  the 
ma)dmum  number  of  frail  elderiy 
persons  satisfactorily  served  with  both 
housing  assistance  and  supportive 
services.  It  also  will  result  in  cost 
savings  compared  to  institutional  forms 
of  care.  Therefore,  HUD  expects  to  fund 
the  best  possible  proposals  with 
innovative  and  cost  efficient  ideas. 

Supportive  services  shall  be  combined 
with  rental  housing  assistance  provided 
under  the  Elderiy  Independence 
demonstration.  The  program  participant 
shall  be  provided  with  supportive 
services  which  are  needed  by  the 
program  participant  to  remain  in  an 
independent  community  setting,  and 
avoid  unnecessary  or  premature 
instihitionalization.  HUD  will  provide 
funds  to  cover  housing  assistance  and 
up  to  40  percent  of  the  cost  of  necessary 
supportive  services  for  a  five-year 
demonstration  period.  PHAs  must  match 
the  HUD  supportive  services  funds  with 
at  least  50  percent  of  tfie  total  cost  of  the 
supportive  services  estimated  to  be 
necessary  by  the  PHA  and  approved  by 
HUD.  Prraram  participants  must  pay  10 
percent  of  the  total  cost  of  the 
supportive  services,  up  to  a  maximum  of 
20  percent  of  adjusted  gross  income  (the 
income  used  to  determine  family  share 
of  rent  under  the  rental  certificate  and 
rental  voucher  regulations).  A  PHA  may 
waive  the  fee  for  a  program  participant 
who  does  not  have  any  adjusted  gross 
income.  In  cases  where  program 
participants  are  not  required  to  pay  the 
full  10  percent  of  the  supportive  services 
costs  in  fees,  the  PHA  and  HUD  will 
share  any  shortfall  on  a  SO/SO  percent 
basis. 

The  PHA  will  develop  a  supportive 
services  plan  and  a  case  management 
and  assessment  plan  as  part  of  the 
application,  in  consultation  with  the 
Area  Agency  on  Aging  (which  will 
provide  in  the  appUcation  a  letter  to 
HUD  describing  its  involvement  with  tha 
proposed  project).  The  supportive 
services  include  those  supportive 
services  which  address  the  special 
needs  of  frail  elderiy  individuals  and 
have  been  approved  by  die  Secretary.  It 
is  HUD's  intention  that  the  supportive 
services  program  shall  provide  the 


minimal  level  of  supportive  services 
necessary  for  a  proj^am  participant  to 
retain  independence.  It  also  is  HUD's 
intention  that  the  case  management/ 
assessment  system  shall  be  designed  to 
enhance  the  ability  of  the  program 
participant  to  be  involved  in  &e 
decisions  determining  necessary 
supportive  services.  This  involvement 
%vill  facilitate  the  most  effective  tailoring 
of  supportive  services  to  the  individual 
program  participant  and  thus  foster  the 
program  participant's  continued 
independence,  to  the  extent  possible, 
and  avoid  dependency. 

A  frail  elderly  person  who  is  found  to 
be  deficient  in  at  least  three  Activities  of 
Daily  Living,  as  defined  in  these 
guidelines,  will  be  offered  a  tenant- 
based  rental  voucher/rental  certificate 
linked  to  the  appropriate  supportive 
services. 

Section  803(e)(3)  of  the  Act  provides 
that  no  more  than  10  percent  of  either 
the  funds  available  for  housing 
assistance  or  the  funds  available  for 
supportive  services  be  used  for  a 
demonstration  project  for  any  one  PHA. 

PHAs  must  provide  siqtportive 
services  to  program  partidpants  for  the 
fiill  term  of  the  supportive  services 
grant  except  that  the  supportive 
services  will  be  discontinued  in  cases 
where  the  program  participant  ceases  to 
participate  in  the  Elderiy  Independence 
demonstration.  In  cases  where  a 
program  participant  no  longer  needs 
supportive  services  or  chooses  to  no 
longer  partic^ate  in  the  Elderly 
Independence  demonstration,  the  rental 
certificates/rental  vouchera  will  not  be 
affected.  PHAs  must  continue  the 
section  8  assistance  to  the  participants 
at  the  end  of  the  5-year  demonstration, 
and  also  must  provide  a  plan  for 
continuing  the  supportive  services  for 
program  participants  at  the  end  of  the  5- 
year  demonstration  period 

A  PHA  may  use  in  any  one  year  up  to 
20  percent  of  the  supportive  services 
funds.  However,  if  a  niA  does  not  use 
20  percent  in  any  year,  excess  from  that 
year's  allocation  is  available  for  use  in 
future  years.  This  should  allow 
sufficient  flexibility  for  taUoring  the 
program  to  a  changing  array  of  housing 
and  services  needs  for  individuals  over 
time. 

Under  the  demonstration,  assistance 
will  be  provided  for  frail  elderiy 
individuals  on  the  PHA's  section  8 
waiting  list  or,  if  an  insufficient  number 
of  iiulividuals  are  on  the  waiting  list 
through  an  outreach  effort  in  the 
community,  in  accordance  with  section  8 
regidations.  Elderly  persons  must  apply 
to  the  PHA  for  certificate  or  voucher 
assistance  throu^  the  normal 
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appikatton  proons.  If  digibk  for  ■ 
rental  voucher/rental  oeitificeta.  the 
elderly  iadlvidual  then  miet  be  aMeeeed 
for  d^ree  of  frailty  by  a  Prafaeaiooal 
AMeeament  Comnittee.  or  by  a  local 
agency  which  providee  each  aervicee  for 
the  conuaanity.  Thia  aiaeiMnent  will 
determine  the  iadividual'a  eligibility  for 
participation  in  die  Elderly 
Independence  demonetratioa.  An 
elderiy  individual  who  ie  determined  not 
deficient  fai  at  leaat  three  Activitiea  of 
Daily  Living,  and.  therefore,  ineligible 
for  the  Elderly  Independence 
demonstration,  shall  not  loee  hia  or  her 
place  on  the  waiting  Hat  for  a  regular 
rental  voucher  or  rental  certificate. 

In  order  that  sopportive  aen^cee  can 
be  delivered  in  an  efficient  and  coat 
effective  oianner.  the  PHA  may  define  a 
geographic  area  in  which  a  program 
participant  must  live  that  is  smaller  than 
the  total  geographic  area  covered  by  the 
PHA.  PrtMram  partiGipanta  may  live  in  a 
variety  of  dwelling  unite,  but  these 
dwell^  units  muat  meet  the  section  8 
Housing  Qualltv  Standards  and  other 
rental  voucher /rental  certificate 
program  re<iuirementa.  A  program 
participant  may  remain  in  his  or  her 
current  dwelling  unit  if  the  unit  is  in  the 
geogrephic  aree  defined  by  the  PHA  (if 
any)  and  meets  eU  die  requirements  of 
the  rental  certificate/rental  voucher 
program. 

Other  Matlan 

Theae  guideUnee  do  not  conatltnte  e 
mafor  rule  ae  thet  term  ie  defined  in 
section  1(b)  of  the  Bxecotive  Order  on 
Federal  Regnlatioiie  ieeaed  by  the 
Preaidant  on  Fefaraary  17, 1981.  An 
analysia  of  the  gnldefines  indicatee  that 
it  would  not  (1)  have  an  annual  effect  on 
the  ecoooaqr  of  tlOO  mUlioo  or  more;  (2) 
cause  a  ma)or  Increese  in  coete  or  pricee 
for  consumers,  individual  industries. 
Federal  State  or  local  government 
agencies  or  geographic  legiona,  or  (3) 


have  a  ajgnifteant  advarae  effect  on 
competitkat  eaiployment,  hnreetaMnt 
productivity,  bmovation.  or  the  ebiUty  of 
United  Stetaa-baaed  enterprieee  to 
compete  with  foreign-baaed  enterpriees 
in  domestic  or  export  nariceta. 

In  accordance  with  5  U.S.C  e06(b) 
(the  Regulatory  Flexibility  Ad),  the 
undersigned  hereby  certifies  that  Ae 
guidelines  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entitiee.  These 
guidelines  would  govern  the  procedures 
under  which  HUD  would  make  housing 
assistance  available  to  applicants  imder 
a  program  designed  to  house  and 
provide  supportive  services  to  fiall 
elderly  persons. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  haa 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  sa  which 
hnplementa  section  102(2KC)  of  the 
National  Environmental  Pcriicy  Act  of 
1988  (42  U.S.a  4332).  The  Finding  ia 
available  for  public  inspection  between 
7:30  a  jn.  and  5:30  pjn.  weekdaya  in  the 
Office  of  the  Rulec  Docket  Clerk.  Office 
of  the  General  CounaaL  Dqiartinent  of 
Housing  and  Urban  Development,  room 
10276^  451  Seventh  Street  SW.. 
Washington.  DC  204ia  HUD  haa 
determined  that  an  environmental 
assessment  under  the  National 
Environmental  Policy  Act  of  1968  of 
applications  under  this  demonstration  is 
not  required  becauee  the  Section  8 
assistance  ia  categorically  excluded 
from  environmental  aaaesement.  and  the 
supportive  servicee  will  involve  little  or 
no  physical  change.  HUD  intends  to 
categorically  exclude  applicationa  from 
environmental  aaeeaament  by  iseuing  a 
final  rule  amendii^  24  CFR  part  60  at  the 
time  the  Notice  of  Fund  Availability  for 
the  demonstration  is  issued.  HUD  ia  In 
the  process  of  consulting  with  the 
Council  on  Environmental  QuaUty 
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(CEQ)  on  thia  matter,  In  accordance 
with  CEQ  regulaUone  that  require  auch 
consultation  when  en  egency  issuee  or 
revises  ita  environmental  regulettons. 

The  General  Counsel,  ea  the 
Deeignated  Official  under  Executive 
Order  12B08,  7Ae  Family,  has 
determined  that  the  poUciee  contained 
in  theee  gnldeUnee  mey  have  e 
significant  impact  on  the  maintenance 
and  general  well-being  of  some  families. 
The  Elderly  Independence 
demonstretion  can  be  expected  to 
provide  edditional  decent  and  sanitary 
houaiiig  for  frail  elderly  individuals. 
Further,  the  supportive  services 
provided  by  this  program  are  expected 
to  prevent  or  poetpone  unneceaaary  or 
premeture  institutionalixation  and  thus 
reduce  unnecessary  stress  and  financial 
burden  on  pertidpent's  families.  Since 
the  impact  on  the  family  is  considered 
beneficial,  no  further  review  ia 
necaaaary. 

The  General  Counael.  as  the 
Designated  Official  under  aection  e(a)  of 
the  Executive  Order  12812,  Federalism, 
has  determined  that  die  poUciec 
contained  in  these  guiddines  do  not 
have  Federalism  implications,  and,  thus, 
are  not  sabjact  to  review  under  the 
order.  Theee  guidebnee  are  limited  to 
providing  the  procedures  under  mdiidi 
HUD  would  niake  rental  assistance 
available  to  applicants  under  a  program 
designed  to  provide  housing  assistance 
and  supportive  services  to  frail  elderly 
individuals. 

PubUe  R^orting  Burden 

The  informetioo  collection 
requirements  contained  in  theee 
guidelines  have  been  submitted  to  the 
Office  of  Management  and  Budget  under 
the  paperwork  reduction  Act  of  1980  (44 
U.S.C  SSOl-3502).  The  Department  haa 
determined  that  the  flowing  provisiona 
contain  infonnation  collection 
requirementa. 
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Elderly  Independence  Program 
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C  Termination  of  AMistance  for 

Supportive  Services 
D.  Interim  use  of  Section  8  AMtstanoe 
B.  PartidiMtory  AgreeoMnt 

IV.  HouM  Search  and  Neighborhood 

Restrictions 

V.  Supportive  Services 

VI.  Assessment  and  Case  Management 
A  Service  CoonUnatora 

B.  Professional  Assessment  Committee 

VII.  Cooiffittnity  Involvenient 
Vm.  Matching  Funds 

DC.  Program  Participant  Fees 

X.  Maintenance  of  Existing  Supportive 

Services 

XI.  Otlier  Program  Requirementa 
A.  Reserve  FUnd 

E  HUD  Bvalnation 

C  Recapture  Authority 

D.  Reports 
Xn.  Budget  Submission 

A.  Allowable  Costs 

E  Non-ailowable  Costs 
Xm.  Nondiscrimination  and  Equal 

Opportunity 
XTV.  Other  Federal  Requirements 

A.  OMB  Circulars  and  Administrative 
Requirements 

E  Drug-Free  Workplace 

C  Anti-lobbying  Certification 

D.  DelMrred  and  Suspended  Contractors 

E  Conflict  of  Interest 
XV.  Application  Requirements 
XVL  Application  Processing  and  Selection 

A.  Tedmical  Asaistanoe  During  the 
Application  Period 

B.  Review  of  AppUcatioos 

C.  Selection  Criteria 

D.  Final  Selection 

XVII.  Announcement  of  Awards 

XVIII.  Grant  Agreement 

XIX.  Obligation  ol  Funds,  Amendmmls  and 
Deobhgatlona 

XX.  Waiver  Authority 

Llntroduction 

A.  Puipose  and  Scope 

These  guideUnes  hnplement  HOPE  for 
Elderly  Independence,  a  five-year 
demonstration  program  autlxHieed  by 
Section  803  of  tlie  Cranston-Goniales 
National  Affordable  Housing  Act  (Pub. 
L 101-625.  enacted  November  28. 1990). 
The  puipose  of  the  Elderly 
Independence  demonstration  is  to  test 
the  effectiveness  of  a  ivogram  that 
combines  tenant-baaed  rental 
certificates  and  rental  vouchers  with 
supportive  services  for  frail  elderly 
individuals  who  are  not  currentiy 
participating  under  any  Fed«aL  State  or 
local  housing  program.  Houaing 
assistance  and  supportive  services 
fundkig  will  be  provided  subject  to  the 
availability  of  appropriations. 

RSummary 

The  key  elements  of  the  Elderly 
Independence  demonstration  are  as 
follows: 

1.  Housing  Assistance.  HUD  will 
provide  S-year  funding  for  raital 
certificates/rental  vouchers  to  selected 


PHAs.  Program  participants  may  receive 
tenant-based  rental  subsidies  in 
accordance  with  the  requirements  for 
these  programs. 

If  interested  in  applying  for  the   - 
demonstration,  a  PHA  may  apply  for  not 
more  than  10  percent  of  the  rental 
certificates/rental  vouchers  provided  for 
this  demonstration.  This  will  be 
combined  with  an  application  for 
supportive  services  funds  under  the 
Elderly  Independence  demonstration. 

2.  Supportive  Services.  HUD  will 
provide  supportive  services  grants  to 
selected  PHAs  which  will  provide,  or 
see  to  the  provision  of,  appropriate 
supportive  services  for  frail  elderly 
individuals  living  in  the  community.  The 
supportive  services  grant  is  to  be  used 
for  the  period  commencing  on  the  date 
of  enactment  of  the  Act  and  ending  on 
the  last  day  in  the  fifth  year  of  the 
demonstration  period.  These  supportive 
services  fiinds  are  provided  to  the  PHA 
together  with  funding  for  the  rental 
certificate  or  rental  voucher  assistance. 
The  supportive  services  to  be  provided 
are  those  minimally  necessary  to  insure 
that  program  participants  retain  their 
independence  and  avoid  unnecessary  or 
premature  institutionalization. 
Supportive  services  funds  requested  in 
any  one  application  shall  not  be  for 
more  than  10  percent  of  the  funds 
available. 

3.  Matching  Funds.  Fifty  percent  of  the 
cost  of  the  supportive  services  that  are 
needed  for  program  partici(>ants  must  be 
paid  for  from  sources  other  than  the 
supportive  services  grant  The  HIA 
muat  ensure  such  funding.  This  portion 
of  costs  must  be  provided  by  either  the 
PHA  direcUy  or  by  other  sources.  The 
PHA  and  third  party  providers  must 
provide  firm  certification  with 
committed  dollar  amounts  for  the  first 
year  of  the  demonstration  period,  and 
will  be  required  to  do  so  annually 
thereafter,  as  part  of  the  annual 
program/budget  review. 

4.  Participant  Fees.  The  mA  must 
assure  that  each  program  participant 
will  pay  at  least  10  percent  of  the  cost  of 
the  services  received,  up  to  a  limit  of  20 
percent  of  adjusted  gross  income.  This 
requirement  may  be  waived  by  the  ¥HA 
in  caaea  vAen  that  individual  does  not 
have  any  adjusted  groaa  income  (income 
used  to  determine  family  share  of  rent 
under  the  rental  certificate  and  rental 
voucher  regiilations).  In  cases  where 
program  participants  are  not  required  to 
pay  a  full  10  percent  of  the  suppwtive 
serviced  costs,  50%  of  the  shortfall  will 
be  paid  for  frt>m  the  supportive  services 
grant  funds.  The  balance  will  be  paid  for 
by  the  PHA  from  other  aourcea. 

5.  Pnrfessional  Assessment 
Committee.  The  mA  may  establish  a 


voluntary  Professional  Assessment 
Committee  (PCA).  The  PAC  must  be 
composed  ol  at  least  one  qualified 
medical  professional  and  two  others 
professionally  competent  to  assess 
functional  dependence  in  the  elderly. 
The  WA  may  opt,  alternatively,  to 
develop  a  formal  relationship  with  a 
local  agency,  e.g..  a  County  Health 
Department  Gerietric  Assessment 
Service,  to  perform  assessments  of 
elderiy  individuals  for  eligibility  for  this 
program,  and  assessments  of  the 
services  needed  by  each  individual  to 
remain  independent.  The  PAC  or  other 
entity  performing  this  function  must 
work  with  the  Service  Coordinator  and 
the  fvogram  participant  to  assure  that: 

a.  The  services  are  effectively  tailored 
to  that  individual  and  provide  the 
minimum  supportive  services  needed  for 
that  frail  elderly  individual  to  remain 
independent;  and 

b.  The  program  participant  is  involved 
in  the  decision  process  in  a  manner  that 
promotes  his  or  her  independence, 
rather  than  dependence. 

Each  program  participant  must  be 
income  eligible  for  the  Section  8 
program,  at  least  62  years  of  age  and 
deficient  in  at  least  three  Activities  of 
Daily  Living. 

C.  Applicability  of  Other  Program 
Requirements 

All  Section  8  Rental  Voucher  and 
Rental  Certificate  program  regulations 
and  requirements  are  applicable  to  the 
Elderly  Independence  demonstration. 
Pursuant  to  section  803(b)  of  the  Act,  the 
PHA  may  restrict  availability  of 
participation  in  the  demonstration 
program  to  a  geographic  area,  where 
necessary  to  assure  that  the  provision  of 
supportive  services  is  feasible.  Where 
the  PHA  elects  to  designate  a 
geographic  area  for  this  purpose  during 
the  demonstration  period,  the  individual 
may  only  receive  rental  certificate  or 
rental  voucher  assistance  for  rental  of  a 
dwelling  unit  in  the  designated 
geographic  area.  In  such  a  case,  the 
individual  may  not  rent  a  dwelling  unit 
anywhere  else  in  the  PHA's  jurisdiction. 
In  addition,  the  rental  certificate  or 
rental  voucher  does  not  have  portability 
rights  pursuant  to  Section  145  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L 100-242). 

n.DeflnMoiis 

For  the  purposes  of  this  program: 
Act  means  Section  803  of  the 

Cranston-Gonzalez  National  Affordable 

Housing  Act 
Activities  of  Daily  Living  (ADL)  as 

defined  by  the  Secretary  means  eating. 

dressing,  bathing,  grooming  and 
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houadiold  managraMnt  actlvitiM  at 
furthar  deacribedf  below: 
—Bating:  May  naad  aaaistanca  with 
cooking,  praparing  or  aervlng  food,  but 
must  ba  able  to  feed  ael£ 
—Bathing:  May  need  aasiatance  In 
getting  in  and  out  of  the  shower  or 
tub.  but  jnuff/  be  able  to  wash  selii 
— Groomino:  May  need  assistance  in 
washing  hair,  but  mtut  be  able  to  take 
care  of  personal  appearance; 
— Ikessing:  Mu$t  b»  abJ»  to  dresa  sell 
but  may  need  occasional  assistancr, 
—Home  Management  Activitiee:  May 
need  assistance  in  doing  houaewonc 
grocery  shopping  or  laundry,  or 
getting  to  and  from  one  location  to 
another  for  activities  such  as  going  to 
the  doctor  and  shopping,  but  mutlM 
mobile.  The  mobility  requirement  does 
not  exclude  persons  in  wheelchairs  or 
those  requiring  mobility  devices. 
Applicant  means  a  Public  Housing 
Agmcy  (PHA),  including  Indian  Housing 
Authorities,  applying  for  Section  8 
funding  and  a  supportive  services  grant 
under  die  Qderiy  Independence 
demonstration. 

Ana  Agency  on  Aging  means  the 
single  agency  designated  by  the  State 
Agency  on  Aging  to  administer  the 
program  described  In  Title  in  of  the 
Older  Americans  Act  of  1065,  as 
amended  (45  CFR  chapter  13). 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Case  Management  means 
implementing  the  processes  of: 
establishing  Unkages  with  appropriate 
agencies  and  service  providers  in  Uie 
general  community  in  order  to  properly 
'  tailor  the  needed  services  to  the 
program  participant:  linking  program 
participants  to  providers  of  services  that 
the  participant  needs;  developing  and 
monitoring  of  case  plans  in  coordination 
with  a  formal  assessment  of  services 
needed;  and  educating  participants  on 
ifsues  including,  but  not  limited  to 
supportive  service  availability, 
application  procedures  and  cUent  riahts. 
Demonstration  Period  means  the  nve> 
year  period  beginning  on  the  date  of 
enactaient  of  the  Act  and  ending  upon 
the  expiration  of  the  five  v'^ar  period 
beginning  on  the  date  of  uiactment  of 
the  Act 

Th0  Elderly  Independence 
demonstration  meana  ti^  HOPE  for 
Qderiy  Independence  Demonstration 
Program  authorized  by  section  803  of  the 
Act 

Pair  Market  Rent  (FMR)  means  the 
rent,  including  utilities  (except 
telephone),  ranges  and  refrigerators  and 
all  maintenance,  management  and  other 
eervices,  wrfaich  would  be  required  to  be 
paid,  in  order  to  obtain  privately  owned. 


existing,  decent  safe  and  sanitary  rental 
housing  of  a  modest  (non-luxuiy)  nature 
with  suitable  amenities.  Separate  PMRs 
are  published  annually  by  HUD  for 
dwelling  units  of  verying  sizes  (number 
of  bedrooms)  in  the  Federal  Register  in 
accordance  with  24  CFR  88& 

Frail  Elderly  Person/Individual 
means  an  elderiy  person  deficient  in  at 
least  three  ADLs  and  income  eligible  for 
the  Elderly  Independence 
demonstration. 

Geographic  Area  means  that  portion 
of  the  PHA's  jurisdiction  to  which  the 
Elderiy  Independence  demonstration 
has  been  restricted  to  ensure  an  efficient 
and  effective  supportive  service  delivery 
system.   . 

Grants  Officer  refers  to  the  individual 
delegated  the  authority  by  HUD  to 
execute  and  administer  the  supportive 
services  grant  instrument  on  behalf  of 
HUD.  Only  the  grants  officer  may 
authorize  deviations  by  the  PHA  frt>m 
the  terms  and  conditions  of  the 
supportive  services  grant  Including 
deviations  from  program  requirements. 

HUD  means  the  Department  of 
Housing  and  Urban  Development 
Trogram  Participant"  means  a  frail 
eldenyperson  who  has  been  admitted 
to  the  Hderiy  Independrace 
demonstration. 

Professional  Assessment  Committee 
(PAC)  means  a  group  of  at  least  three 
persons  appointed  by  the  PHA  which 
shall  include  at  least  one  qualified 
medical  professional  and  others 
professionally  competent  to  appraise  the 
functional  abilities  of  frail  elderly 
persons  with  respect  to  the  performance 
of  normal  daily  living  activities. 

Public  Housing  Agency  (PHA)  means 
the  entity  defined  in  Section  3(b)(e)  of 
the  United  States  Housing  Act  of  1937 
(the  1937  Act),  bicluding  Indian  Housing 
Authorities  as  defined  in  Section 
3(b)(ll)ofsuchAct 

Rental  Certificates  means  a  certificate 
issued  by  the  PHA  declaring  a  family  to 
be  eligible  for  participation  in  the 
Section  8  tenant-based  Rental 
Certificate  Program  under  24  CFR  part 
882  and  stating  the  terms  and  conditions 
for  such  family's  participation.  For  the 
purposes  of  tlds  program,  rental 
certificates  are  only  available  to  fraU 
elderiy  persons.  Units  developed 
pursuant  to  24  CFR  882.  subpart  G 
(Profect-baaed  Certificate  Assistance), 
are  not  eligible. 

Rental  Voucher  means  a  document 
Issued  by  a  PHA  declaring  a  family  to 
be  eligible  for  participation  under  the 
Section  8  Rental  Voucher  Program  and 
stating  die  terms  and  conditions  for  the 
family's  participation  under  the  Rental 
Voucher  Program  under  part  887.  For  the 
purposes  of  this  demonstration,  rental 


vouchers  .re  only  available  to  frail 
eldeiiy  persons. 

Secretary  means  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development 

Service  Coordinator  means  a  social 
services  staff  person  who  is  hired  by  the 
PHA  or  management  company,  or 
another  third  party  contractor  such  as  a 
local  case  management  agency.  The 
Service  Coordinator  is  responsible  for 
assuring  through  case  management  diet 
program  participants  are  linked  to  the 
supportive  services  they  need  to 
continue  independent  living. 

Supportive  Services  means  assistance 
which  the  Secretary  determines 
addresses  the  special  needs  of  frail 
elderiy  persoiu  and  may  be  provided 
direcdy  by  die  PHA  or  dirough  a  diird 
party  provider  with  the  assistance  of  the 
Service  Coordinator.  Such  services 
Include  case  management  personal  care 
and  grooming,  transportadon,  meals, 
housekeeping,  laundry,  counseling,  non- 
medical supervision,  wellness  programs, 
preventive  health  screening,  monitoring 
of  medication  consistent  with  State  law. 
and  other  requested  supportive  services 
essendal  for  achieving  and  maintaining 
independent  living,  if  approved  by  HUD. 

Service  Provider  means  a  person  or 
organization  licensed  or  otherwise 
approved  in  writing  by  a  State  or  local 
agency  (e.g..  Department  of  Health. 
Department  of  Human  Services  or 
Welfare)  to  provide  supportive  services. 
Such  person  or  organization  may 
provide  the  service  on  either  a  for-profit 
or  not-for-profit  basis. 

State  Agency  on  Aging  means  the 
single  agency  designated  by  the 
governor  to  administer  the  program 
designated  under  Tide  in  of  die  Older 
Americans  Act  of  1965  (45  CFR  chapter 
13). 

m.  Program  Partidpant  EliglbUity. 
SelecHoo,  Tetmlnatlon 

A.  Program  Participant  Selection 

Rental  housing  certificates  and  rental 
housing  vouchers  will  be  made  available 
to  mAs  for  the  Elderiy  Independence 
demonstration  in  Fiscal  Year  1991  and 
again  in  Rscal  Year  1992.  Qigibility  U 
limited  to  fraU  elderly  applicants  who 
are  62  years  old;  qualify  as  a  very  low 
income  family  (whose  income  generally 
does  not  exceed  50  percent  of  die 
median  income  for  die  area);  and  are  not 
receiving  any  form  of  Federal  State  or 
local  housing  assistance  at  the  time  of 
expressing  an  Interest  to  the  PHA  in 
participating  in  the  Elderiy 
Independence  demonstration.  The  PHA 
must  establish  a  program  participant 
selection  preference  for  ^11  elderiy 
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individuals  on  die  PHA's  Section  8 
waiting  list  If  there  are  not  a  sufficient 
number  of  eligible  and  potentially  fnU 
elderly  individuals  on  tte  PHA's  waitii^ 
list  who  qualify  for  selection  for  the 
demonstration,  die  PHA  must  advertiae 
for  frail  elderiy  applicants  to  be  added 
to  die  waiting  list  If  die  PHA  waiting 
list  is  dosed,  die  PHA  may  open  its  list 
solely  to  frail  elderly  applicants  for 
rental  vouchers  or  certificates  provided 
to  die  PHA  for  use  in  the  Ekierly 
Independence  demonstration,  and  may 
also  limit  the  number  of  applications 
accepted. 

B.  Short-tvm  btstttutianalixatioa 

If  a  program  participant  temporarily  is 
unable  to  reside  in  a  dwelling  unit    ' 
leased  with  rental  certificate  or  voucher 
assistance  under  the  Elderiy 
Independence  demonstration,  due  to 
severe  illness  or  accident  requiring 
short-term  institutionalization,  the  PHA 
and  die  PAC,  in  consultation  with  die 
program  participant  and  family,  and 
involved  doctors,  shall  determine 
whedier  there  is  a  reasonable 
expectation  that  the  individual  will  be 
able  to  return  home  to  live  in  the 
dwelling  unit  If  not  die  WIA  may 
terminate  the  bidividual's  eligibility  for 
the  supportive  services  under  the 
Elderly  Independence  demonstivtion 
(see  section  VU.3.b.  of  these 
guidelines).  The  PHA  most  adopt  a 
policy  for  termination  and  informal 
hearing  procedures. 

C.  Termination  of  Assistance  for 
Supportive  Services 

Termination  of  rental  assistanoe  shall 
be  in  accordance  with  24  CFR  882.210 
for  the  rental  certificate  program  w  24 
CFR  887.403  for  die  rental  voucher 
program,  as  appropriate.  If  rental 
assistance  is  terminated  in  accordance 
with  Section  8  requirements,  the  HUD- 
funded  portion  of  the  supportive 
services  component  also  is  terminated. 
Supportive  services  shall  be  termfaiated 
if  the  partichiant: 

1.  Gains  i^sical  and  mental  health, 
and  is  able  to  function  without 
supportive  services,  even  if  only  fw  a 
short  time  (in  which  case  readmission  to 
the  supportive  services  component- 
based  upon  reaasesament  to  determine 
degree  of  frailty-^  acceptable). 

2.  Requires  a  hi^ier  level  of  care  dian 
that  which  can  be  provided  under  the 
Elderiy  Independence  demonstration;  or. 

3.  Refuses  to  pay  rent  and/or  services 
fees. 

The  program  participant  ahall  be 
provided  an  informal  hearing  in 
accordance  with  the  procedures  in  24 
CFR  882.2ie(b)  under  dw  rental 
certificate  program  and  24  CFR 


8e7.4Q6(b)  for  die  rental  voodier 
program. 

D.  Interim  Use  of  Section  8  Assistance 

Section  8  rental  certificates  and  rental 
vouchers  provided  for  the  Elderly 
Independence  demonstration  program 
may  be  used  for  famihea  on  die  PHA'a 
Section  8  waiting  Ust  if  die  mA 
determines  that  it  will  have  an  adequate 
number  of  rental  vouchers  or  rental 
certificetes  available  vAnen  needed  in 
connection  with  the  Elderiy 
Independence  demonstration.  The  PHA 
must  develop  a  written  plan  to  assure 
this  availabUity  prior  to  the  interim  use 
of  the  Section  8  Assistance. 

E.  Participatory  Agreement 

Eadi  program  participant  muat  sign  a 
participatory  agreement  regarding 
utilization  of  supportive  services  and 
payment  of  supp^ve  service  fees.  The 
agreement  must  be  renegotiated  by  the 
PHA  at  the  time  of  annual  rent 
recertification. 

IV.  Housing  Search  and  Neighborhood 
Restrictions 

The  PHA  must  amend,  if  appropriate, 
its  Equal  Opportunity  Housing  Plan  and 
Administrative  Plan  to  address  special 
assistance  for  program  partidpante  to 
locate  suiteble  housing.  Any  coste 
asaodated  with  either  the  "search  and 
locate"  procesa  or  the  physical  move 
itself  may  not  be  paid  with  supportive 
services  funds  under  the  Elderiy 
Independence  demonstration. 

A  PHA  may,  at  its  option,  define  a 
geographic  area  within  the  jurisdiction 
that  it  serves  in  which  potential  program 
partidpants  must  bve.  The  PHA  must 
consider  at  least*  The  limits  (if  any)  of 
the  service  area  of  the  service  pro^ders 
which  it  proposes  to  utilize,  including 
provision  of  supportive  services  by  the 
PHA,  and  cost  efficiency  and 
effectiveness  of  sudi  service  ddivery.  A 
dear  justification  must  be  provided  in 
the  application  for  any  geographic  area 
proposed  (other  than  the  jurisdiction 
that  the  PHA  normally  serves),  including 
maps  with  any  relevant  boundaries,  and 
must  provide  a  description  of  the  nature 
and  cost  of  the  housing. 

V.  Siqiportive  Services 

I^iAs  must  develop  a  plan  to  provide 
or  secure  supportive  services 
appropriate  to  the  needs  ot  program 
partidpants.  This  plan  should  be 
developed  in  consuhation  with  the  Area 
Agency  on  Aging.  Supi>ortive  services 
shall  be  coupled  with  100  percent  of  die 
allocated  rental  certificates/rental 
voodiers. 

The  sufiportive  services  or  funding 
thereof  n.ay  be  i»ovided  by  State,  local. 


public  or  private  providers.  PHAs  may 
provide  die  services  diredly  or 
subcontrad  with  aervice  providers  in 
the  community.  The  ability  of  HUD  to 
provide  funds  to  cover  40  percent  of  the 
cost  of  the  supportive  services  is  a  key 
element  enabbig  a  Service  Coordinator 
to  put  together  an  effective  program  of 
minimal  supportive  services  tailored  to 
the  needs  of  each  program  partidpant 
rather  than  completely  depending  only 
on  the  array  of  services  potentially 
available  through  other  sources. 

The  PHA  must  certify  diat  die 
supportive  services  (see  section  XV  of 
these  guidelines)  will  be  available  for 
the  5-year  Elderly  Independence 
demonstration,  llie  supportive  services 
grant  is  for  that  period  commencing  on 
the  date  of  the  enactment  of  the  Act  and 
ending  on  the  last  day  in  the  fifth  year  of 
the  demonstration  period.  Also,  this  PHA 
and  tiiird  party  providers  must  provide 
firm  certification  with  committed  dollar 
amounto  for  the  first  year  of  the 
demonstration  period,  and  will  be 
required  to  do  so  aimually  tbereefter,  as 
part  of  the  annual  program/budget 
review.  Finally,  each  PHA  must  provide 
a  services  plan  estimating  the  type  and 
nature  of  the  services  to  be  provided, 
and  the  estimated  cost  for  each  unit  of 
service. 

The  Elderiy  Independence 
demonstration  may  fund  only  the 
minimum  amount  of  supportive  services 
needed  by  a  program  partidpant  to 
remain  independent  and  avoid 
unnecessary  institutionalixation. 
Program  partidpants  may  buy 
additional  services  frran  the  PHA  at  die 
cost  to  the  niA.  if  they  wish,  provided 
that  the  additional  services  do  not  put 
an  undue  burden  on  the  management  of 
that  PHA's  program. 

The  HiA  also  must  obtain  a  letter 
fr(Hn  the  Area  Agency  on  Aging 
certifying  to  HUD  that  the  costs  of  the . 
supportive  services  proposed  are 
reasonable  and  that  they  are  consistent 
with  the  cost  of  other  supportive  service 
programs  in  that  jurisdiction.  This  letter 
will  be  required  with  the  application 
and  during  the  aimual  program/budget 
review.  The  Area  Agency  also  must 
detail  the  degree  to  which  it  is  involved 
with  the  planning  and  proposed 
operations  of  Elderly  Independence. 

While  HUD  recognizes  diet  the 
duration,  types  and  intensity  of  services 
provided  to  program  partidpants  may 
change  over  time,  each  HiA  must 
estimate  the  total  value  of  services  to  be 
provided  over  the  five-year  Hfe  of  the 
demonstration  period  in  its  application. 
The  PHA  shall  provide  a  plan  in  the 
application  for  the  continuation  of  the 
supportive  services  to  program 
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partlcipanto  who  will  need  them  after 
the  end  of  the  demonstratioa  period. 

VL  AiMMmwit/Ceee  Manatenieot 


The  aeseesment  and  caae 
management  proceM  is  the  critical 
element  in  devising  a  successful 
program.  Thwe  are  two  factors  which 
HUD  is  especially  interested  in  seeing 
expressed  throu^  the  proposals.  The 
first  is  the  degree  to  which  the  case 
manager  (Service  Coordinator)  is  able  to 
build  relationships  with  agencies  in  the 
community  to  secure  ongoing  provision 
of  supportive  services  and  other 
necessary  items  for  the  program.  The 
second  is  the  degree  to  which  the 
Service  Coordinator  can  assist  program 
participants  to  make  their  own  choices, 
based  upon  needs  and  wants  identified 
by  the  PAC  assessment  plus  other 
supportive  services  the  frail  elderly 
individual  may  wish  to  purchase.  The 
objective  is  for  the  Elderly 
Independence  demonstration  to  provide 
only  those  services  necessary  for  frail 
elderly  persons  to  maintabi 
independence  and  to  avoid  a  situation  in 
which  supportive  services  prescribed  by 
the  PAC  create  dependence. 

The  PHA  must  define  the  case 
management  and  assessment  processes. 
In  cases  where  a  community  agency  is 
charged  with  the  responsibility  for  the 
role  of  the  PAC  (see  section  VLB  of 
these  guidelines),  it  may  not  also 
simultaneously  provide  services  to  the 
program  participants.  The  PHA  must 
explain  fcuow  the  case  management  and 
assessment  processes  link  program 
participants  to  housing  and  service 
providers,  utilizing  the  following 
elementK 

A  Service  Coordinators 

A  full-time  Service  Coordinator 
should  be  able  to  serve  about  50-70  fraU 
elderly  individuals.  (The  PHA  may  hire 
a  Coordinator  for  less  than  full-time.) 
The  Service  Coordinator  may  be  hired 
direcdy  by  the  PHA  or  contracted 
through  a  case  management  agency  on  a 
fee-for^ervice  basis.  If  the  Service 
Coordinator  is  a  contracted-out  function, 
the  Service  Coordinator  may  not  work 
for  a  service  provider  agency  which 
intends  to  simultaneously  provide 
services  to  the  PHA  for  die  Elderly 
Independence  demonstration. 

For  PHAs  iwoposing  to  contract  out  to 
a  daird-party  agency  for  a  Service 
Coordinator,  a  copy  of  the  contract  must 
be  included  with  the  application,  and 
the  contract  must  include  provisions 
containing,  at  a  mtniminn-  begfaming  and 
end  dates  of  the  contract;  number  and 
responsibilities  of  staff  hired:  rates  of 
pay/costs  of  services  to  be  provided: 


location  of  ofRoe(s)  and  an  agreement  to 
provide  HUD  access  to  the  files;  oUier 
documentation  pertinent  to  the  Elderly 
Independence  dmnonstration;  and  other 
items  necessary  to  conform  to  24  CFR 
85.36(1).  Any  contracts  awarded  under 
this  subsection  must  conform  to  the 
policies  and  procedures  stated  at  24  CFR 
85J6. 

1.  QuaJificationg:  A  Service 
Coordinator's  woric  and  educational 
experiences  should  meet  Uie  following 
minimum  guidelines: 

a.  A  Bachelor  of  Social  Woric  or 
degree  in  a  related  field  such  as 
gerontology,  psychology  or  counseling. 
A  PHA  may  propose  Justification  for 
hiring  a  penon  without  a  degree. 

b.  2-3  years  of  experience  in  sodal 
services  delivery  with  senior  citizens  or 
demonstrated  working  knowledge  of 
supportive  services  and  other  resources 
for  senior  citizens  in  the  jurisdiction 
when  the  demonstration  is  located. 

c.  Ability  to  advocate,  problem-solve 
and  provide  results  for  the  elderly 
served. 

d.  Demonstrated  writing  and 
organizational  skills. 

2.  FuncUona  of  the  Service 
Coordinator:  a.  Provides  general  case 
management  and  referral  services  to  all 
applicants  for  the  Elderiy  Independence 
demonstration.  This  involves  intake 
screening  upon  referral  of  those  income 
eligible  frail  elderly  individuals  from  die 
PHA.  and  preliminary  assessment  of 
frailty,  using  a  commonly  accepted 
assessment  tool  The  Service 
Coordinator  tiien  wUl  refer  to  die  PAC 
those  individuals  who  appear  eligible 
for  the  Elderly  Independence 
demonstration. 

b.  Establishes  linkages  and 
professional  relationships  with  all 
agencies  and  service  providera  in  the 
community;  develops  a  directory  of 
providera  for  use  by  demonstration 
program  staff  and  program  participants. 

c  Completes  for  die  PAC  all 
paperworic  necessary  for  the 
assessment,  referral,  case  monitoring 
and  reassessment  processes; 
implements  the  case  plan  developed  by 
the  PAC  and  agreed  to  by  the  program 
participant  Maintains  necessary  case 
files  on  each  program  participant, 
containing  such  information  and  kept  in 
such  form  that  HUD  shall  require. 
Provides  the  files  to  PAC  memben  upon 
reouest,  in  connection  with  PAC  duties. 

d.  Refen  program  participants  to 
service  providera  in  the  community,  or 
diose  of  die  PHA. 

e.  Monitors  the  ongoing  provision  of 
services  from  community  agencies  and 
keeps  the  PAC  and  the  agency  providing 
the  supportive  service  informed  of  the 
progress  of  die  individual  If  needed,  die 


Service  Coordinator  may  request 
reassessment  of  the  individual  by  the 
PAC  at  intervals  less  than  that 
stipulated  in  PAC  operating  procedures. 

f.  Educates  program  participants  on 
such  issues  as  application  procedures, 
service  availability,  client  rights. 

g.  Establishes  volunteer  support 
programs  with  service  organizations  In 
the  community. 

h.  Assists  the  program  participant 
build  informal  support  networks  widi 
neighbors,  friends  and  family. 

i.  Educates  other  PHA  management 
staff  on  issues  related  to  "aging-in- 
place"  and  services  coordination,  to 
help  them  to  work  with  and  assist  other 
persons  receiving  housing  assistance' 
through  the  PHA. 

3.  Assessment  and  Development  of 
Case  Plan.  Each  frail  elderly  individual 
tentatively  selected  by  the  PHA  must  be 
assessed  for  degree  of  functional 
dependence  before  being  accepted  into 
the  Elderly  Independence 
demonstratioa  The  assessment  may  be 
performed  by  a  voluntary  PAC  which 
handles  the  entrance  into  and  the 
transition  out  of  the  Elderly 
Independence  demonstration; 
development  of  case  plans  for  that 
penon;  and  regular  reassessment  of  the 
individuals  in  the  program.  PAC 
memben  (except  the  Service 
Coordinator)  may  not  be  paid  with 
Elderly  Independence  demonstration 
funds,  but  if  die  duties  and 
responsibilities  of  the  PAC  are  provided 
by  a  community  agency,  the  agency's 
costs  may  be  counted  as  matching 
funds.  The  PAC,  upon  completion  of  the 
assessment,  must  make  a 
recommendation  to  the  Service 
Coordinator  for  acceptance  into  (or 
denial  of  acceptance  into)  the  Elderly 
Independence  demonstration.  In  the 
case  of  an  acceptance,  the  PAC  must 
provide  a  case  plan.  Once  an  Individual 
is  accepted  into  the  Elderiy 
Independence  demonstration,  it  is  the 
responsibility  of  die  Service  Coordinator 
to  take  the  case  plan  tailored  to  the 
needs  of  that  incUvidual  and  work  with 
community  agencies  (or  die  mA.  if  it  is 
the  service  provider)  to  ensure  that  the 
services  are  provided  on  a  regular, 
ongoing,  and  satisfactory  basis. 

Prior  to  actual  acceptance  into  die  ■ 
Elderly  Independence  demonstration, 
the  potential  program  participant  must 
woik  with  the  PAC  and  the  Service 
Coordinator  in  finalizing  die  supportive 
services  plan.  In  finalizing  this  plan,  the 
PAC  must  take  into  consideration  the 
frail  elderly  Individual's  needs  and 
wants  and  provide  the  minimum 
supportive  services  necessary  to 
maintain  independence — and  not  create 


Federal  Regtoter  /  Vol.  56.  No.  23  /  Monday.  February  4.  1991  /  Notices 4513 


dependence.  Thus,  die  PAC  in 
situations  where  a  fraU  elderly 
individual  refuses  to  accept  a  supportive 
service  recommended  for  maintaining 
independence,  must  determine  whether 
diat  person  may  maintain  independence 
without  such  supportive  service  and, 
therefore,  still  be  able  to  participate  in 
the  Elderly  Independence 
demonstration.  Conversely,  a  program 
participant  may  request  and  pay  for 
supportive  services  above  and  beyond 
those  necessary  for  maintaining 
independence  at  the  participant's 
expense,  provided  tiiat  this  does  not  put 
an  undue  burden  on  the  management  of 
diat  PHA's  program.  The-PHA  will 
provide  these  services  at  the  cost  diat  it 
pays  for  them. 

B.  Professional  Assessment  Committee 

Each  PAC  shall  be  composed  of  fitim 
three-to-seven  memben  appointed  by 
the  PHA,  at  least  one  of  which  is  a 
qualified  medical  professional.  e.g.,  a 
physician  or  registered  nune.  The 
Service  Coordinator  must  be  on  the 
PAC  Other  memben  must  also  be 
professionally  qualified  to  appraise  die 
functional  abilities  of  fi«il  elderly 
individuals  in  relation  to  the 
performance  of  the  normal  activities  of 
daily  living.  The  WIA  (e.g..  die  Service 
Coordinator)  may  refer  to  die  PAC  diose 
elderly  applicants,  in  accordance  with 
the  niA's  approved  tenant  selection 
process,  who  are  interested  in  applying 
for  the  Elderly  Independence 
demonsfration  and  have  been  screened 
for  degree  of  fradty. 

The  PAC  (or  a  community  agency 
with  which  die  PHA  has  a  written 
agreement  to  do  assessments  and  which 
provides  such  services  for  low  income 
elderly  in  the  general  community]  will 
assess  die  degree  of  frailty  of  elderly 
pereons  applying  for  die  Elderly 
Independence  demonstration,  referred 
by  the  PHA.  PHAs  may  develop  an 
agreement  with  community  agencies  to 
do  such  assessments  as  an  alternative  to 
doing  its  own  screening  for  frailty  and 
setting  up  its  own  PAC.  Such  an 
agreement  would  include  a  letter  of 
undentanding  between  the  mA  and  the 
assessment  center  stating  the  roles, 
responsibilities  and  relationship  of  each 
to  each  other.  It  also  must  be  signed  by 
the  executive  o{Bcer(s)  of  both 
organizations.  This  letter  must  be 
included  in  the  PHA's  af^lication  to 
HUD.  Such  local  agencies  may  include, 
but  are  not  limited  to:  Geriatric 
Assessment  Centen,  Public  Health  and 
Veterans  Administration  fadUties, 
County  Health  Departments,  or  sindlar 
private  agencies. 

Any  elderiy  individual  selected  to 
participate  in  die  Elderly  Independence 


demonstration  must  be  determined  by 
the  PAC  (or  the  community  agency 
serving  as  die  PAC  for  die  PHA)  to  be 
deficient  in  at  least  three  ADLs  as 
provided  in  paragraph  B.2.b.  of  this 
section  VI. 

A  PAC  must  establish  operating 
procedures  and  establish  case  files  for 
each  frail  elderiy  individual.  The  PAC 
must  operate  according  to  the  following 
guidelines: 

1.  General  Operating  Procedures,  a. 
Recommend  to  the  Service  Coordinator 
eligibility  for  entrance  to,  or  transition 
out  of  the  Elderly  Independence 
demonstration. 

b.  Authorize  or  perform  a  medical 
evaluation,  if  necessary.  This  evaluation 
may  be  performed  by  a  PAC  medical 
professional,  or  die  applicant  to  Elderiy 
Independence  may  be  referred  to 
another  agency  in  the  community  that 
will  perform  the  evaluation  without 
charge. 

c.  Recommend,  and  update  as 
necessary,  a  supportive  services  plan  for 
each  frail  elderiy  individual. 

d.  Be  furnished  with  and  retain 
information  in  files  concerning  program 
participants.  The  files  should  contain 
such  information  and  be  maintained  in 
such  form  that  HUD  shall  require. 

e.  Present  written  evaluations  to  the 
PHA. 

f.  Allow  for  program  participants  to 
appeal  decisions  related  to  entrance  to, 
degree  of  participation  needed,  and 
fransition  out  of  die  Elderly 
Independence  demonstration. 

2.  Specific  Operating  Procedures,  a. 
Perform  a  formal  assessment  of  each 
potential  program  participant's 
deficiencies  in  performing  the  ADLs. 
This  assessment  shall  be  based  upon  the 
screening  done  by  the  Service 
Coordinator,  and  shall  include  a  review 
of  the  adequacy  of  the  informal  supi>ort 
networic  (i.e.,  family  and  friends 
available  to  the  potential  participant  to 
assist  in  meeting  the  ADL  needs  of  that 
individual). 

b.  Clarify  that  the  program  participant 
needs  assistance  in  at  least  tluee  ADLs. 
The  minimum  requirements  of  ADL 
include: 

(1)  Eating:  May  need  assistance  with 
cooking,  preparing  or  serving  food,  but 
must  be  able  to  feed  self; 

(2)  Bathing:  May  need  assistance  in 
getthig  in  and  out  of  shower  or  tub,  but 
must  be  able  to  wash  self; 

(3)  Grooming:  May  need  assistance  in 
washing  hair,  but  must  be  able  to  take 
care  of  penonal  appearance; 

(4)  Dressing:  must  be  able  to  dress 
self,  but  may  need  occasional 
assistance; 


(5)  Home  Management  Activities:  May 
need  assistance  in  doing  housework, 
grocery  shopping  or  laundry,  or  getting 
to  and  from  one  location  to  another  for 
activities  such  as  going  to  the  doctor 
and  shopping,  but  must  be  mobile.  The 
mobility  requirement  does  not  exclude 
peraons  in  wheelchain  or  those 
requiring  mobility  devices. 

c.  Perform  a  regtdar  reassessment  and 
updating  of  the  supportive  services  plan 
of  all  participants. 

d.  Replace  any  memben  of  the  PAC 
within  30  days  after  such  member 
resigns.  A  PAC  should  not  do  formal 
assessments  if  its  memberahip  drops 
below  three,  or  if  the  quahfied  medical 
professional  leaves  the  PAC  and  has  yet 
to  be  replaced  by  die  PHA. 

e.  Notify  the  PHA  and  program 
participants  of  any  proposed 
modifications  to  PAC  procedures  and 
provide  these  parties  with  a  process  and 
reasonable  time  period  on  which  to 
review  and  comment,  prior  to  adoption. 

f.  Provide  assurance  of 
nondiscrimination  in  selection  of  Elderiy 
Independence  participants,  with  respect 
to  race,  religion,  color,  sex,  national 
origin  or  type  of  handicap. 

g.  Provide  complete  confidentiality  of 
information  related  to  any  individual 
examined,  in  accordance  with  the 
Privacy  Act  of  1974. 

Procedures  should  ensure  that  any 
frail  elderly  penon  (and  program 
participant  upon  reassessment)  has  the 
option  of  refusing  offered  services  and 
requesting  other  supportive  services  as 
part  of  the  case  planning  process.  In  the 
case  of  refusal  of  services,  the  PAC  must 
determine  the  pereon's  continued  abilify 
to  live  independendy  without  the 
recommended  service,  with  this 
determination  being  a  consideration  for 
the  individual's  entering  into/remaining 
in  the  Elderiy  Independence 
demonstration. 

In  situations  where  an  individual 
requests  additional  service(8),  not 
initally  recommended  by  the  PAC  the 
PAC  must  make  a  determination  of 
whether  this  request  is  legitimately  a 
needs-based  service  whidi  can  be 
covered  under  the  Elderiy  Independence 
demonstration  subsidy. 

3.  Eligibility/Admissions/Transition 
out  Procedures,  a.  Eligibility/ 
admissions. 

Before  selecting  fivil  elderly 
participants,  each  selected  PHA  (with 
PAC  assistance)  shall  develop  a 
supportive  services  application  form  for 
baH  elderiy  individuals  to  use  in 
applying  for  supportive  services  under 
the  Elderly  Independence 
demonstration.  The  information  in  the 
individual's  supportive  services 


4514 


Fadanl  Rifbtar  /  Vol  56.  No.  23  /  Monday.  February  4.  1901  /  Noticet 


application  ia  cndai  to  tfaa  PACa 
deteiminatioa  of  tfaa  naad  for  further 
physical  and/or  pqrchological 
evalttatioD  of  any  individual  who  wishes 
to  recaiva  the  nM^wrtiva  services 
offoad.  The  appUcatioo  should  include: 
any  intake  form,  the  ADL  assessment, 
and  any  appit^ate  comments  from 
both  the  applicant's  physician  and  the 
Service  Coordinator. 

b.  Transition  out  of  Bderiy 
Independence. 

The  PHA/PAC  must  develop 
procedures  for  providing  for  an 
individuaTs  transition  out  of  the  Elderly 
Independence  dononstration  to  another 
settino. 

Such  a  transition  is  based  upon  the 
degree  of  supportive  services  needed  by 
that  individual  to  continue  to  live 
independendy.  A  program  partidpant 
can  be  transitioned  out  of  me  Elderly 
Independence  demonstration  under  the 
dronnstancea  described  below.  If  that 
program  participant  is  transitioned  out 
of  the  program,  but  wishes  to  retain  the 
section  8  assistance,  he  or  she  may  do 
sa  so  long  as  he  or  she  remains  Inicome 
eligible  and  continnes  to  pay  rent 

(1)  Gains  physical  and  mental  health 
and  is  able  to  function  widiout 
supportive  services,  even  if  only  for  a 
short  time  (in  which  case  readmission  to 
the  supportive  services  component — 
based  upon  reassessment  to  determine 
degree  of  frailty — is  acceptable). 

(2)  Requires  a  hi^ier  level  of  care  than 
that  which  can  be  provided  under  the 
Elderly  Independence  demonstration:  or, 

(3)  Refuses  to  pay  rent  and/or 
services  fees. 

A  program  participant  leaving  the 
demonstration  may  retain  his  or  her 
rental  certificate/rental  voucher 
consistent  with  regulations  of  either  the 
rental  certificate  or  rental  voucher 
programs. 

Vn.  Coomunity  Involvement 

The  FHA  must  involve  the  appropriate 
Area  Agency  on  Aging  (or  State  Agiency 
on  Aging  if  such  state  is  not  subdivided 
into  Area  Agencies)  in  the  develofmient 
of  the  supportive  sovice  program  which 
includes:  The  asseasment  process  for 
determining  partic^tion  in  the  Blderiy 
Independence  demonstration:  review  of 
the  application  prior  to  its  submission  to 
HUD;  and  review  of  onsoing  operations. 

HUD  encourages  each  PHA  to  also 
propose  formation  of  an  advisory 
committee  involving  the  Area  Agency  on 
Aging  and  other  outside  agencies, 
including  service  providers.  An  advisory 
committee  can  be  instrumental  in 
insuring  that  ongoing  operations  lead  to 
the  moat  effective  and  efficient  delivery 
of  supportive  services  to  the  pro-am 
participants.  If  an  advisory  committee  is 


established.  HUD  fecommanda  tfut  it 
contain  at  least  6  mMnbara,  including 
one  from  the  Area  Agency  on  Aging,  and 
that  all  members  have  familiarity  with 
the  aging  process,  "aging-ln-piaca"  and 
the  needs  of  frail  elderly.  If  the  PHA 
proposes  to  form  such  an  advisory 
committee,  the  committee's  roles  and 
functions  must  be  fudly  described  in  the 
applicatiatt. 

Vm.  Matdiing  FUnds 

The  PHA.  directly  or  through  third- 
parties,  must  provide  50  percent  of  the 
cost  of  the  supportive  services 
necessary  for  program  participants.  If  a 
program  participant  pays  less  than  10 
percent  of  the  suniortive  services  costs, 
the  FHA  must  provide  50  percent  of  the 
program  participant's  share  that  the 
participant  is  not  required  to  pay.  All 
sources  of  matching  funds  must  be 
directly  related  to  tfie  types  of 
supportive  services  prescribed  by  the 
PAC  In  determining  potential  sources  of 
matching  funds  for  the  necessary 
supportive  services,  tte  FHA  may 
include: 

1.  Cash  (whidi  may  indode  funds 
from  Federal.  State  and  local 
governments,  tfdrd  party  contributions, 
avaUable  payments  authorized  under 
Medicaid  for  specific  individuals  in 
Elderly  Independence,  grants  or 
subgrants  of  funds  originating  from  an 
Area  Agency  on  Aging  under  the  Older 
Americana  Ad  and  fimda  from  local 
governments  originating  from  either 
Community  Development  Block  Grants 
or  Community  Services  Mock  Grants). 
Funds  from  this  supportive  services 
program  may  not  be  used  for  match: 

2.  The  dollar  value  of  other  agency  or 
third  party-provided  dired  services  or 
staff  who  will  work  or  provide  services 
to  program  participants:  these  swvices 
must  be  Justified  in  the  api^ication  to 
assure  that  they  are  die  sovicea 
necessary  to  keep  the  program 
partidpants  independent 

3.  The  doDar  value  of  in-kind  items 
(these  are  limited  to  10  percent  of  tfie  50 
percent  matching  amount),  such  as  die 
current  market  vahie  of  donated 
furniture,  material,  suppUes,  equipment 
and  food  used  in  diirect  provision  of 
services.  The  applicant  must  provide  an 
explanation  for  the  estimated  donated 
value  of  any  item  liated  and  an 
explanation  of  why  they  are  neceasaiy 
to  keep  the  program  partic^iants 
independent 

4.  The  value  of  volunteers  to  the 
program  at  a  rate  of  $5Xn  an  hoar.  The 
value  of  PAC  volunteer  tima  CANNOT 
be  counted  for  any  time  period  estimate 
related  to  initial  assessment  of 
individuals  before  they  are  accepted 


into  the  Elderty  Independenca 
demonstration. 

The  PHA  shall  sobmlt  widi  Ito 
applicadoo  a  latter  torn  each  diird  party 
service  provider  (or  supplier  of  donated 
services  and/or  equipasent/supirfies) 
documenting  the  fim  availabiUty  of  diat 
source  of  matching  funds  and  apedfyina 
discrete  amoimts  and/or  ntnnbers  of 
supportive  service  units  and  value  to  be 
provided  during  the  year.  If  considered 
necessary  by  the  PAC  or  odier  entity 
performing  the  asaeaament  of  the  frail 
elderly  individual  participants'  needs. 
PHAs  also  shall  aopi^  rach 
documentation  widi  each  annual  budget 
review  in  sodi  form  as  specified  by 
HUD  and  explain  how  many 
mismatches  between  the  services 
committed  and  those  needed  by  the. 
partidpants  have  been  corrected. 

HUD  will  review  the  infusion  of 
matching  funds  annually,  as  part  of  the 
program/budget  review.  If  there  are 
insuffident  matching  funds  available  to 
meet  HUD  requirements  at  any  point 
after  grant  start-up,  or  at  any  time 
during  the  term  of  die  demonstration 
(that  is,  match  from  sources  other  than 
program  partidpant  fees  (see  section  IX 
of  these  guidelines)  drops  below  50 
percent  of  total  supportive  services 
cost),  HUD  may  decrease  its  share  of 
supportive  services  funds  accordingly. 
This  adjustment  will  be  done  in  die  year 
subsequent  to  the  year  of  the  shortfall, 
so  that  the  required  ratio  of  HUD  to  non- 
HUD  funds  is  maintained.  Such 
determination  may  be  reconsidered  by 
HUD  at  such  time  that  the  PHA  provides 
suffident  matching  funds  to  eliminate 
any  shortfalL 

IX.  Progran  Paitidpaat  Feaa 

Each  program  partidpant  must  pay  a 
fee  of  10  percent  of  the  cost  of  the 
services,  up  to  a  mnyjmuin  of  20  percent 
of  adjusted  gross  income  as  defined  in 
24  CFR  parts  813  or  887.  In  cases  where 
a  frail  dderly  individual  does  not  have 
any  adjusted  gross  income,  the  fee 
requirement  may  be  waived  by  the  PHA. 
The  FHA  is  required  to  establUh  the 
supportive  services  fee  amount  at  the 
time  of  the  frail  elderly  individual's 
acceptance  into  the  Elderly 
Independence  demonstratton.  and  to 
revise  it  as  Sfipnqtriata,  at  each 
subsequent  Section  8  recertificatioo. 

In  cases  where  supportive  service  fees 
are  set  at  less  than  10  percent  of 
adjusted  gross  income,  die  resulting 
difference  shall  be  shared  by  die  PHA 
and  HUD  on  a  50-60  basis.  Badi  PHA 
must  cettify  that  in  the  event  there  is 
such  a  shortfall  it  must  (with  ito  servica 
providers)  agree  to  provide  an  equal 
share  of  diat  shortfdL  up  to  50  percent 
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X.  Maintenance  of  »?»<■*<"§  Supportiva 
Services 

In  dw  appUcatkm,  the  mAs  and 
supportive  service  providers  most 
certify  that  they  will  maintain  those 
existing  supportive  services  the  frail 
elderiy  person  is  already  receiving  and 
which  tike  PAC  says  are  needed  to 
maintain  independence.  These  services 
will  be  maintained  for  the  time  that 
individual  remains  in  the  Qderly 
Independence  demonstration,  unless  the 
PAC  or  other  entity  performing  the 
assessment  determined  that  they  are  no 
longer  needed.  They  do  not  quaUfy  as 
matching  funds.  This  certification  most 
be  provided  annuaBy.  subsequent  to  the 
execution  of  the  supportive  services 
grant  instrument  as  part  of  the  annual 
program  and  budget  review,  for  any 
program  partidpant  who  was  receiving 
eligible  supportive  services  at  the  time 
of  the  frail  elderly  person's  antlication 
to  die  PHA  to  enter  die  Elderly 
Independence  demonstration. 

XL  Olhei  nugiau  CompoomtB 

A.  Reserve  Fund 

No  more  than  two  percent  of  the 
supportive  services  amoonto 
appropriated  imder  aectian  803(k)  of  the 
Act  shaD  be  available  for  supportive 
services  in  the  event  that  a  demand  is 
made  under  aectian  303(cXl)(D)  (tf  die 
Act  (see  sectian  DC  of  dtese  guidelines). 
Requeste  to  ntibze  such  fnnds  by  the 
PHA  most  be  transmitted  to  HUD  aa 
part  of  die  annnal  program/budget 
review.  Ai^nstmente  only  can  be  made 
by  die  PHA  Aaiiog  die  first  six  mmiths 
of  the  annual  bwi^  cyd&  These 
adjustmenta  wQl  be  based  on  written 
requeste  in  such  form  as  HUD  may 
reqnfre.  Suppurtive  services  funds  hi  the 
HUD  reserve  which  are  not  used  during 
the  first  six  mondw  of  eadi  annual 
review  cyde  sbaD  be  used  for  fritnre 
supportive  services  pants. 

B.  HUD  Evaluation 

HUD  intends  to  perform  a  diorongh, 
long  term  evaloation  ol  the  Elderly 
Independenca  propam.  To  h^  assure 
die  qnahty  of  diat  evafauktion.  eadi  PHA 
shall  suboBit  a  certification  with  die 
applicatian  agreeing  to  cooperate  with 
and  provide  reqoeMied  data  to  the  entity 
responsiUe  for  the  program  evaluatton. 
if  requested  to  do  so  by  HUDu 

C  Recapture  Aathority 

Any  PHA  not  providing  sumiortive 
services  within  12  nontha  of  ^ 
effiective  date  of  the  Elderty 
Independence  demonstration  grant 
award  may  have  ito  supportive  services 
award  terminated  and  fiinda  recaptured 
by  HUD.  in  such  cases,  die  PHA  will 


retain  housing  assistance  funds  under 
the  ACC. 

D.  Reports 

Each  PHA  wiU  submit  annual  and 
quarterly  reports  to  HUD  in  such  form 
and  timing  as  HUD  may  require.  These 
reporte  will  contain  sudi  information  as 
the  number  and  typea  of  persons  served, 
the  amount  and  cost  of  services 
provided  and  the  source  of  support  for 
those  services,  the  work  load  of  the  PAC 
and  the  service  coordinator,  and  other 
relevant  program  data.  At  the  end  of 
year  1  of  the  demonstration.  HUD  will 
reassess  the  need  for  quarterly  reports, 
and  may  adjust  the  reporting  frequency 
as  appropriate. 

HUD  will  submit  an  annual  rep<Ht  to 
the  Congress  which  addresses,  at  a 
minimum,  the  number,  race,  ethnidty 
and  gender  of  persons  served  (as 
required  under  Secticm  808(eK6)  of  the 
Fair  Housing  Ad  of  1988  and  Section 
562  of  the  Community  Development  Act 
of  1987),  the  types  aiid  amounte  of  the 
minimum  si^iportive  services  provided 
to  keep  program  partidpante 
independent  the  cost  of  such  services 
and  information  regarding  other  items  as 
required.  An  evaluation  of  the  program 
will  be  developed  over  time. 

Xn.  Budget  Sabmissioa/Servlces  Coste 

Each  PHA  must  submit  a  supportive 
services  budget  for  the  first  year  of 
supportive  servioea  delivery,  and 
annually,  thereafter,  in  such  form  that 
HUD  requeste  in  the  application 
package.  The  budget  for  the  first  year 
normally  will  util^  less  than  20  percent 
of  the  hinds  potentially  available,  due  to 
start-up.  Any  utilization  of  less  than  20 
percent  of  supportive  services  funds  in 
any  year  can  be  carried  forward  for  use 
in  later  years.  This  budget  submissioo  te 
in  addition  to  the  budget  documente 
submitted  in  accordance  with  Section  8 
housing  asnstance  requiremente 

For  overall  budget  purposes,  HUD  has 
estimated  that  a  fuD  supportive  service 
package  could  ooat  as  much  as  $4,000  a 
year  per  person,  xA  which  HUD  would 
pay  approximatdy  $l,eoa  Eadi 
applicaJnt  should  spedfy  their  expected 
annual  per  person  coste  and  explain 
how  those  coste  vreie  determined. 

A.  Allofwabk  Gmts 

1.  Allowable  coste  for  the 
administrative  fee  and  housing 
assistance  paymantaare  aul^ad  to  the 
requiremente  of  24  CFR  parte  882  and 
887,  and  other  program  requirementa. 

2.  Allowable  coate  for  direct  ivoviuon 
of  supportive  services  indsde  provision 
of  supportive  services  noted  in  section 
n.,  above,  and  others  ap|»oved  by  HUD. 
Thte  indudea  direct  hiring  of  staff. 


induding  a  Service  Coordinator, 
supportive  service  contracte  with  third 
parties,  equipment  and  supplies 
(including  food)  necessary  to  provide 
services,  and  operational  coste  of  a 
transportation  service  (e.g.,  mileage, 
insurance,  gasoline  and  maintenance, 
driver  wages,  taxi  or  bus  vouchers). 

Allowable  coste  shall  be  reasonable, 
necessary  and  recognized  as 
expenditures  in  compliance  with  the 
Office  of  Management  and  Budget's 
(0MB)  Cost  Polides,  i.e.,  OMB  Orcular 
A-7, 24  CFR  85.36  and  A-12&  In-kind 
resources,  per  section  VIIL3.  of  these 
guidelines,  must  be  fully  disdosed. 

B.  Non-allowable  Costs 

1.  Section  8  coste  are  subject  to  24 
parte  CFR  882  or  887. 

2.  The  Elderly  Independence 
demonstration  supportive  service  funds 
may  not  be  used  to  cover  expenses 
related  to  any  existing  HiA  program, 
service,  or  activity  at  the  time  of 
application  to  the  Elderly  Ind^jiendence 
demonstration. 

3.  Examples  of  non-allowable  coste 
under  the  supportive  services  portion  of 
the  program  are: 

a.  Capital  funding  (such  as  purchase 
of  a  bus  or  van,  buildings,  related 
facilities  or  land). 

b.  Administrative  costs  such  as: 
Annual  fiscal  review  and  audit 
telephones,  postage,  travel,  professional  ' 
education,  fumitiure  and  equipment  or  a 
share  of  coste  charged  to  the  Elderly 
Independence  demonstration  for  rent/ 
lease,  utilities,  staff  time. 

c.  Paymente  to  PAC  members  (other 
than  the  Service  Coordinator)  or  third 
party  organizations  providing  that 
function,  except  that  staff  time  supplied 
for  this  purpose  by  third  party 
organizations  can  be  counted  as 
matohing  funds. 

d  Purchase  or  lease  of  kitchen,  dining 
roosn  equipment  or  furnishings  directiy 
related  to  providing  meals. 

e.  Cost  of  supportive  services  other 
than  those  approved  by  HUD. 

f.  Modamtiation.  renovation  or  new 
constructiaa  of  a  building  or  facility. 

g.  Any  cost  related  to  the  devdopment 
of  the  demonstration  appbcation  and 
plan  (rf  (^leratioos  before  the  effective 
date  d  the  Elderly  Independence 
demonstration  grant  award. 

h.  Ongoing  and  regular  care  from 
dodors  and  nurses,  including 
administering  medicatkm.  pordiase  of 
medical  suppbes  and  medications,  or 
any  institotional  forms  of  care. 

i.  Coste  necessary  to  impleraeni  any 
plan  to  locate  dwelling  units  in  the 
designated  jurisdiction  for  tlioae  frail 
eldafly  who  either  must  and/or  want  to 
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move  in  order  to  participate  in  the 
Elderiy  Independence  demonstration. 

).  The  costs  associated  with  the 
physical  move  of  any  frail  elderly 
person  who  is  movi^  to  a  new  dwelling 
unit  in  order  to  participate  in  the  Elderly 
Independence  demonstration. 

k.  Other  items  as  defined  in  the 
supportive  services  grant  instrument 
and  OMB  Circular  A-102. 

XnL  Nooifiscrlniiiiatkia  and  Equal 
OpiMXtuiiity 

PHAs  serving  the  designated  elderly 
and  frail  elderiy  population  must  comply 
with  the  nondiscrimination,  equal 
opportunity,  and  afBrmative  outreach 
requirements  as  required  by  24  CFR 
parts  882  and  887.  It  should  be  noted 
that  Title  vm  of  the  Civil  Rights  Act  of 
1968,  as  amended,  is  now  the  "Fair 
Housing  Act" 

XIV.  Other  Federal  Requirements 

A.  OMB  Circulars  and  AdminiaUvUve 
Requinmenta 

The  policies,  guidelines  and 
requirements  of  OMB  Circular  No.  A-87 
and  24  CFR  part  85  apply  to  the 
acceptance  and  use  of  assistance  under 
this  program  by  the  PHA.  PHAs  are  also 
subject  to  the  audit  requirements 
.  described  in  24  CFR  part  44  (OMB 
Circular  A-128). 

B.  Drug-Free  Workplace 

PHAs  nnist  certify  that  they  will 
provide  a  drug-free  workplace,  in 
accordance  with  the  Drug-free 
Workplace  Act  of  1968  and  HUD's 
implementing  regulations  at  24  CFR  part 
24,  sul>part  F. 

C  Anti-Lobbying  Certification 

Section  319  of  Pub.  L  101-121 
prohibits  recipients  of  Federal  contracts, 
grants  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  A  common  rule 
governing  the  restrictions  on  lobbying 
was  published  as  an  interim  rule  on 
February  28, 1980  (55  FR  6736)  and 
supplemented  by  a  Notice  published 
June  15. 1990  (55  FR  24540).  The  rule 
requires  applicants,  grantees  and 
subgrantees  of  assistance  exceeding 
flOOAX)  in  budget  authority  to  certify 
that  no  Federal  funds  have  been  or  will 
be  spent  on  lobbying  activities  in 
connection  with  the  assistance.  The  rule 
also  requires  disclosures  from 
applicants,  among  others,  if 
nonappropriated  funds  have  been  spent 
or  o(»nmitted  for  lobbying  activities  if 
those  activities  would  be  prohibited  if 
paid  with  appropriated  funds.  The  law 
provides  substantial  monetary  penalties 


for  failure  to  file  the  required 
certification  or  disclosure. 

D.  Debarred  or  Suspended  Contractors 

The  provisions  of  24  CFR  part  24 
apply  to  the  employment  engagement  of 
services,  awarding  of  contracts,  or 
funding  of  any  contractors  or 
suticontractors  during  any  period  of 
debarment  suspension,  or  placement  in 
ineligibilify  status. 

E.  Conflict  of  Interest 

In  addition  to  the  conflict  of  interest 
requirements  in  OMB  Circular  A-87  and 
24  CFR  part  85,  no  person  who  is  an 
employee,  agent  consultant  officer,  or 
elected  or  appointed  official  of  the  PHA 
and  who  exercises  or  has  exercised  any 
function  or  responsibilities  with  respect 
to  assisted  activities,  or  who  is  in  a 
position  to  participate  in  a  decision- 
making process  or  gain  inside 
information  with  regard  to  such 
activities,  may  obtain  a  financial 
interest  or  benefit  from  the  activify,  or 
have  an  interest  in  any  contract 
subcontract  or  agreement  with  respect 
thereto,  or  any  proceeds  thereunder, 
either  for  himself  or  herself  or  for  those 
with  whom  he  or  she  has  family  or 
business  ties  during  his  or  her  tenure  or 
for  one  year  thereafter.  These 
requirements  apply  only  to  the 
supportive  services  grants. 

XV.  AppUcatkm  Requirements 

All  applications  must  contain  at  least 
the  following  information,  in  such  form 
as  HUD  may  require: 

1.  An  SF-424,  Request  for  Federal 
Assistance  (this  is  not  to  be  used  for 
intergovernmental  review,  but  for 
financial  tracking  purposes). 

2.  A  description  of  tne  PHA's  past 
experience  in  meeting  the  supportive 
service  needs  of  the  frail  elderly,  and 
other  relevant  experience,  such  as  the 
abilify  to  design  and  implement  new 
programs. 

3.  A  description  of  the  size  and 
characteristics  of  the  frail  elderly 
population  in  that  jurisdiction  and  of 
their  housing  and  supportive  services 
needs.  This  description  must  include: 

a.  An  estimate  of  the  ntmiber  of 
eligible  frail  elderly  persons  on  the 
PHA's  Section  8  waiting  list  and  an 
outreach  plan  for  identifying  odiers, 
with  a  commitment  to  serve  those  on  the 
waiting  list  first 

b.  An  estimate  of  the  kind  of 
supportive  service  needs  expected 
among  the  population  to  be  served  and  a 
description  of  the  services  currently 
available  in  the  communify  to  meet 
those  needs. 

4.  A  description  of  the  proposed 
method  of  determining  whether  a  person 


qualifies  as  a  frail  elderly  person 
(specifying  any  additional  eligibilify 
requirements  proposed  by  the  agency) 
and  of  selecting  frail  elderly  to 
participate,  once  they  have  completed 
the  Section  8  tenant  certification 
process.  This  description  must  include: 

a.  A  commitment  to  establish  a 
Professional  Assessment  Committee  or 
utilize  a  local  agency  to  provide  such  a 
service; 

b.  A  description  of  the  assessment 
and  case  management  process  that  the 
PHA  will  utilize  in  accepting  and  for 
continued  acceptance  of  program 
participants  over  time  and  how  this 
process  relates  to  their  housing  and 
tailored  supportive  service  needs.  The 
proposed  PAC  operational  procedures 
must  also  include  a  transition 
component  discussing  what 
arrangements  will  be  made  for 
participants  who  become  too  fiail  to 
continue  their  participation  in  the 
Elderiy  Independence  demonstration  or 
become  well  enough  to  discontinue  the 
services  component 

c.  Resumes  of  the  proposed  PAC 
members,  a  job  desoiption  for  the 
Service  Coordinator,  Uie  agreement  with 
the  third-party  agency  if  the  Service 
Coordinator  hmction  is  contracted^ut 
or,  if  possible,  the  resume  of  the 
individual  proposed  for  hiring  as  the 
Service  Coordinator  by  the  PHA. 

5.  A  description  of  the  supportive 
services  the  PHA  proposes  to  make 
available  to  the  frail  elderiy  persona  to 
be  served,  the  estimated  cost  of  such 
services  and  a  description  of  the 
resources  that  are  expected  to  be 
available  to  cover  the  portion  of  the 
costs  required  by  sections  VIII  and  DC  of 
tiiese  guidelines.  This  description  must 
include: 

a.  A  supportive  services  budget  for 
each  service  and  administrative  cost 
related  to  the  supportive  services 
program  for  year  one,  and  a  cost 
estimate  for  subsequent  years,  in  such 
form  that  HUD  may  require. 

b.  A  written  commitment  from  the 
PHA  and  each  supportive  service 
provider  to  make  available  all  listed 
resources  for  the  first  year  of  the 
demonstration  and  assurances  that 
these  resources  will  be  provided  for  the 
five  years  of  the  Elderly  Independence 
demonstration.  The  PHA  must  also 
include  a  statement  that  in  cases  where 
participants  are  certified  to  pay  for  less 
than  10  percent  of  the  cost  of  supportive 
services,  the  PHA  will  share  in  the  cost 
of  the  difference,  up  to  50  percent  of  the 
shortfall 

c.  A  statement  of  qualifications  for 
each  service  provider  proposed.  Each 
supportive  service  provider  shall  certify 
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that  the  siqjportive  aervicea  wiU  be 
available  for  the  term  of  the 
demonstratioa  and  provide  fim  dollar 
conuBttmenta  for  the  first  year. 
-  d.  An  explanation  of  how  the  PHA 
will  modify  the  aoquisitioa  of  st^iportive 
■'  services  over  time  to  meet  the  needs 
identified  by  the  individual  asaessmenta 
by  the  PAC  or  other  entify  as  needed  by 
the  partidpanta  to  remain  independent 

e.  A  plan  for  the  continuation  of 
supportive  services  for  program 
partidpanta  at  the  «ul  of  the 
demonatratkm  period. 

i  An  explanation  of  the  process  for 
setting  of  partidpant  fees  and  bow  the 
PHA  win  monitor  fee  collections. 

g.  A  listing  of  eadi  staff /service 
function  proposed  by  the  PHA  for  the 
supportive  services  component  of  the 
Elderly  Independence  demonstration 
and  a  job  descripticui  of  each  position. 

6.  A  plan  for  coordinating  both  the 
provision  of  housing  and  the  provision 
of  supportive  services  and  the  means  for 
monitoring  that  plan. 

7.  A  letter  from  the  Area  Agency  on 
Aging  (or  the  Stale  Unit  on  Aging  if  that 
state  is  not  subdivided)  stating  that  the 
agency  waa  involved  in  the  development 
of  the  application  and  the  siqtportive 
services  plan,  and  describing  the 
proposed  role  which  the  Area  Agency 
will  have  during  the  Itfe  of  the  grant  if  it 
is  funded.  The  letter  shall  also  state  that 
the  costs  of  the  supportive  services  are 
reasonable,  that  the  costs  are  consistent 
with  other  service  programs  in  that 
jurisdiction,  and  identify  plans  for 
ongoing  involvement  and  for  review  of 
program  operations  at  regular  intervela. 

8.  A  justification  of  any  geographic 
area  to  which  the  Elderiy  Independence 
demonstration  may  be  limited  by  the 
PHA. 

U  the  PHA  exercises  this  option,  it 
must  state  the  limits  of  the  service  area 
of  the  service  providers  which  it 
proposes  to  utilize,  including  provision 
of  supportive  services  by  the  PHA,  cost 
efficiency  and  effectiveness  of  sudi 
supportive  service  delivery,  and  include 
maps  with  any  relevant  boundaries. 

Ii  the  PHA  does  not  exercise  the 
option  to  limit  the  size  of  the  geographic 
area  in  which  the  Elderiy  Independence 
demonstration  will  operate,  it  must 
clearly  state  so  in  the  application. 

9.  A  description  of  the  proposed 
Advisory  Committee  (if  being  utilized), 
its  role,  function,  relation  to  the  PHA 
and  a  description  of  its  process  for 
appointing  and  changing  members. 

10.  Any  additional  informaticMi 
stipulated  in  the  application  package. 

11.  A  Form  HUD-52515,  application 
for  housing  assistance  under  Section  8 
of  the  1937  Act  under  24  CFR  882.204  for 
a  maximum  of  130  efficiency  or  one- 


bedroom  rental  certificatea  or  rental 
vouchers. 

XVL 
Selectioa 

At  the  time  fendiBg  is  appropriated  for 
this  program  a  Notice  of  Fmids 
Availability  wfD  be  pebKshed  in  die 
FedanI  Rsgieles  containing  the  amoimta 
of  funde  available,  wdiere  to  obtain  and 
submit  ap{Aic8tiona.  the  deadhne  far 
submissions,  and  further  explanatkn  of 
die  selection  criteria  and  the  Field 
Office  Review. 

A.  Techtticol  Assistance  During  the 
Application  Period 

HUD  win  provide  limited  tftf.hwt^vi| 
assistance  related  to  the  supportive 
services  portion  of  the  appUcation 
during  the  e^iplication  period.  HUD 
Headquarters  staff  wiQ  accept  tdephone 
calls  to  provide  advice  and  guidance  to 
potentiij  applicanta  on  application 
requirements  and  program  polides. 
HUD  expects  that  most  questiona  wiH 
center  around  the  following  items: 
Matching  funds,  die  assessment  and 
case  management  process,  eligible 
services,  development  of  services  plan 
and  the  badge!  Call  (202)  708-3291  for 
questions  regarding  the  supportive 
services  portion  of  the  application,  at 
[i02)  706-0477  for  questions  regarding 
the  Section  8  bousing  assistance  portion 
of  the  application,  (lliese  are  not  toll- 
free  numbers.)  Hearing-ioipalied 
individuals  should  call  the  TDD  number 
of  the  Federal  Information  Relay  Service 
at  1-800-877-TDOY  and  request  to  be 
routed  diroa^  to  either  of  diese 
numbers. 

B.  Review  of  Applications 

Each  Section  8  and  supportive 
services  application  will  be  screened  for 
completeness  and  technical  defidendes 
prior  to  rating  and  ranking. 

During  the  screening  process,  if  HUD 
determines  that  an  application  has 
technical  deficiencies  involving  items 
which  are  not  necessary  for  HUD's 
evaluation/ranlcing,  the  PHA  wiU  be 
given  14  calendar  days  from  written 
notification  to  correct  the  deficiencies. 
The  purpose  of  this  process  is  to  assist 
applicants  in  submitting  ratable 
proposals  and  not  to  provide  for 
applications  to  be  substantively 
improved  once  the  application  has  been 
submitted. 

AU  screened  applications  wiU  be 
reviewed  by  a  Headquarters  panel, 
which  indudes  staff  of  the 
Administration  on  Aging,  Department  of 
Health  and  Human  Services. 

Field  Office  staff  will  also  review  aU 
applications  after  initial  screening.  This 
review  will  cover  at  least  Management 


eapadty  of  die  FHA  to  athninieter  the 
Elderiy  Independence  denMoetntiai 
and  the  Section  8  Program,  and  prior 
experience  in  adnunisterfag  and/er 
coordinating  the  delivery  of  supportive 
services  for  the  frail  elderiy.  Field  Offioe 
recommendations  will  be  submitted  to 
HUD  Headquarttfs. 

Final  rating  and  ranking  of  the 
applications  wiU  be  performed  in 
Washiivtoo.  DC 

C,  Seltctioit  Cnterio 
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D.  Final  Selection 

All  applications  win  be  rank-ordered 
by  score. 

XVn.  Announcement  of  Awards 

The  Secretary  wiU  announce  the 
selection  of  awards  for  the  Elderly 
Independence  demonstration  when  the 
ranking  process  is  completed.  The 
Department  wiU  make  preliminary 
reservations  of  the  supportive  services 
funds  pending  final  certification  and 
negotiation  of  the  grants. 

niAs  selected  to  participate  in  the 
Elderly  Independence  demonstration 
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wiU  receive  written  notification  of 
HUD's  intention  to  make  available 
Section  8  housing  aMistance  funds  and 
supportive  services  funds  under  the 
Elderly  Independence  demonstration. 
These  niAs  will  be  instructed  on  what 
negotiations  that  may  be  necessary  to 
finalize  the  award,  in  such  manner  and 
in  such  time>frame  that  HUD  may 
require. 

The  Secretary  will  also  notify  the 
public  of  all  funding  decisions  made  by 
the  Department  The  Secretary  shall 
require  any  State  or  unit  of  local 
government  to  notify  the  public  of  the 
award  or  allocation  of  funding  related  to 
the  Elderly  Independence 
demonstration.  The  notification  shall 
include  the  following  elements  for  each 
funding  decision: 

— ^The  name  and  address  of  each 

funding  recipient: 
— ^The  name  or  other  means  of 

identifying  the  project,  activity,  or 

undertaking  for  each  funding 

recipient: 
— The  dollar  amount  of  the  funding  for 

each  project  activity  or  undertaking: 
— ^The  citation  to  the  statutory, 

regulatory,  or  other  criteria  under 

which  the  funding  decision  was  made; 

and. 
— Such  additional  information  as  the 

Secretary  deems  appropriate  for  a 

clear  and  full  understanding  of  the 

funding  decision. 

HUD  will  also  notify  all  non-selected 
applicants  in  writing. 


XVnL  Grant  Agreement 

The  HUD  Grants  Officer  will  enter 
into  the  supportive  services  grant 
agreement  on  behalf  of  HUD  with  the 
grantee.  HUD  will  hold  the  PHA 
responsible  for  the  overall 
administration  of  the  Elderly 
Independence  demonstration.  The  grant 
agreement  will  require  that  the  PHA: 
—Operate  the  supportive  services 
component  of  the  Elderly 
Independence  demonstration  in 
accordance  with  these  guidelines  and 
applicable  HUD  program  regulations; 
— Assure  the  effective  provision  of 
supportive  services  to  the  program 
participants; 
— Conduct  an  ongoing  assessment  of  the 
housing  assistance  and  supportive 
services  required  by  the  program 
participants;  and 
— Comply  with  any  other  such  terms 
and  conditions,  including  data  and 
record  keeping  and  submission  of 
reports,  that  the  Assistant  Secretary 
may  establish  for  the  purposes  of 
carrying  out  an  effective  Elderly 
Independence  demonstration. 
HUD  will  enforce  the  obligations  of 
the  agreement  through  such  action  as 
may  be  necessary,  including  the 
termination  and  recapture  of  supportive 
services  funds  awarded  under  the 
Elderly  Independence  demonstration. 

XDL  Obligatioa  of  Funds,  Funding 
Amendments,  and  Deobligations 

Upon  approval  of  PHA  applications, 
HUD  will  reserve  housing  assistance 


and  supportive  services  funds  for  the 
selected  PHAs  tmder  this  demonstration 
the  total  five-year  demonstration  period. 
These  funds  are  not  obligated  until  the 
ACC  and  the  grant  agreement  for 
supportive  service  fluids  are  executed. 

FRJD  may  increase  the  amount 
awarded  for  supportive  services  in  the 
initial  obligation  to  meet  its  share  of  any 
shortfall  in  client  fees  at  the  time  of  the 
aimual  program/budget  review. 

HUD  may  deobligate  all  or  a  portion 
of  the  funds  approved  for  supportive 
services  if  the  proposed  housing  and 
supportive  services  for  which  funding  is 
approved  are  not  provided  within  12 
months  of  execution  of  the  grant  award. 
The  supportive  services  grant  award 
may  set  forth  in  detail  other 
circumstances  under  which  funds  may 
be  deobligated,  and  other  sanctions 
imposed,  including  the  recapture  of 
excess  funds  at  the  end  of  the  five-year 
demonstration  period. 

XX.  Waiver  Authorify 

The  Secretary  may  waive  any 
requirement  of  these  guidelines  that  is 
not  required  by  law,  upon  a 
determination  of  good  cause.  Each 
waiver  will  be  in  writing,  supported  by 
doounentation  of  the  pertinent  facts  and 
grounds,  and  signed  by  the  Secretary. 
The  Secretary  will  publish  notice  of 
granted  waivers  in  the  Federal  Register. 

Dated:  January  28, 1991. 
JadcKamp. 
Secretary. 

[FR  Doc.  91-2402  Rled  2-l-«l;  8:45  am] 
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TiUe  3— 

The  Prendent 


Presidential  Documents 


Executire  Order  1274B  of  February  1. 1991 
Providmg  for  Federal  Pay  Admimstratioii 


By  the  anthodty  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  indoding  the  Federal  Employees  Pay  Compara- 
bility Act  of  1990  (hereinafter  "FEPCA"),  as  incorporated  in  section  529  of 
PubHc  Law  101-509,  and  sections  3301  and  3302  of  title  5,  United  States  Code, 
it  is  hereby  ordered  as  follows: 

Section  1.  Annual  Adjustments  to  Pay  Schedules.  The  following  agencies  are 
designated  under  section  5303(^  of  title  5,  United  States  Code,  as  amended  by 
FEPCA,  to  prescribe  conversion  rules  for  Ae  initial  adjustment  of  rates  of  pay 
to  be  applied  during  each  annual  adjustment  of  pay  schedules  under  section 
5303  of  title  5,  United  States  Code: 

(a)  the  Office  of  Personnel  Management  for  the  General  Schedule; 

(b)  the  Department  of  State,  for  the  Foreign  Service  Schedule;  and 

(c)  the  Department  of  Veterans  Affaks,  for  the  Veterans  Health  Services 
and  Research  Administration  Schedules. 

Sec.  2.  Locality-based  Compartd>Uity  Payments,  (a)  The  Secretary  of  Labor, 
the  Director  of  tiie  Office  of  Management  and  Budget,  and  the  Director  of  the 
Office  of  Personnel  Management  are  hereby  designated  under  section 
5304(dKl)  of  title  S,  United  States  Code,  as  amended  by  FEPCA,  to  serve 
joinUy  as  the  I^endent's  agent  under  section  5304  of  title  5,  United  States 
Code,  and  shall  be  known  in  this  capacity  as  the  President's  Pay  Agent. 

(b)  The  head  of  each  executive  agency  employing  personnel  under  a  statuto- 
ry pay  system,  as  defined  in  section  5302(1]  of  title  5,  United  States  Code,  as 
amended  by  FEPCA,  shall  provide  such  information  and  assistance  as  may  be 
requested  by  the  I^esident's  Pay  Agent  in  carrying  out  the  provisions  of 
section  5304  of  title  5,  United  States  Code. 

Sec  3.  Special  Pay  Authority,  (a)  The  Office  of  Personnel  Management  is 
hereby  authorized  and  designated,  piu-suant  to  section  5305(a]  of  title  5,  United 
States  Code,  as  amended  by  section  101  of  FEPCA  to  exercise  the  authorities 
of  the  President  under  section  5305  of  title  5,  United  States  Code,  concerning 
higher  rates  of  pay. 

(b)  Before  exercising  the  delegated  authorities  under  subsection  (a)  regard- 
ing employees  in  positions  other  than  those  covered  by  the  General  Schedule, 
the  Office  of  Personnel  Management  shall  consult  with  the  head  of  the  agency 
employing  such  employees. 

Sec  4.  Previous  Order  Revoked.  Executive  Order  No.  11721,  as  amended,  is 
revoked. 

Sec.  5.  Advance  Payments  for  New  Appointees.  Section  2(b)  of  Executive 
Order  No.  10982,  as  amended,  is  further  amended  to  read  as  follows: 

"(b)  The  Office  of  Personnel  Management  is  hereby  designated  and  empow- 
ered to  perform  the  functions  conferred  upon  the  President  by  the  provisions 
of  section  5527  of  title  5,  United  States  Code,  with  respect  to  allotments  and 
assignments  authorized  by  section  5525  of  title  5,  United  States  Code,  and 
advance  payments  to  new  appointees  authorized  by  section  5524a  of  title  5, 
United  States  Code,  as  added  by  section  107(a)  of  the  Federal  Employees  Pay 
ComparabiUty  Act  of  1990,  as  incorporated  in  section  529  of  Public  Law 
101-509." 
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Sac  6.  Extension  of  Cash  Awards.  Recruitment  and  Relocation  Bonuses,  and 
Retention  Allowances.  The  Office  of  Peraonnel  Management  is  hereby  desig- 
nated and  empowered  to  exercise  the  authority  of  the  President  imden 

(a)  section  4505a(d)  of  title  5,  United  States  Code,  as  added  by  section  207(a) 
of  FEPCA.  concerning  the  application  of  performance-based  cash  awards  to 
noncovered  categories  of  employees: 

(b)  section  5753(e)  of  title  5.  United  States  Code,  as  added  by  section  208  of 
FEPCA,  concerning  the  application  of  recruitment  and  relocation  bonuses  to 
noncovered  categories  of  employees;  and 

(c)  section  5754(e)  of  title  5.  United  States  Code,  as  added  by  section  208  of 
FEPCA.  concerning  the  application  of  retention  allowances  to  noncovered 
categories  of  employees. 

Sot  7.  Staffing  Differentials.  The  Office  of  Personnel  Management  is  hereby 
designated  and  empowered  to  exercise  the  authority  of  the  President  under 
section  209  of  FEPCA  to  establish  staffing  differentials. 

Sec.  8.  Executive  Assignment  System,  (a)  Civil  Service  Rule  9  (5  CFR  Part  9). 
as  established  by  Executive  Order  No.  11315,  as  amended,  is  revoked. 

(b)  The  Office  of  Personnel  Management  shall  take  such  actions  as  the 
Office  may  determine  to  be  necessary  to  provide  for  the  orderly  termination  of 
the  Executive  Assignment  System. 

Sec  9.  Effective  Dates,  (a)  Except  as  otherwise  provided  by  Public  Law  101- 
509.  the  provisions  of  subdiapter  I  of  chapter  53  of  title  5.  United  States  Code, 
as  amended  by  section  101  of  FEPCA.  and  the  provisions  of  sections  1  through 
4  of  this  order  shall  take  effect  on  February  3. 1991. 

(b)  Except  as  otherwise  provided  by  Public  Law  101-509.  the  remaining 
provisions  of  FEPCA  and  of  this  order  shall  take  effect  on  May  4. 1991,  except 
that  the  Office  of  Personnel  Management  may  establish  an  earlier  effective 
date,  but  cot  earlier  than  February  3,  1991.  for  any  such  provisions  with 
respect  to  which  the  Office  determines  an  earlier  effective  date  is  appropriate. 


(FR  Doc.  01-2S73 
Filed  a-l-«l:  4.-12  pa) 

BUUng  code  3196-(n-M 


THE  WHITE  HOUSE. 
February  1,  1991. 
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Neiv  edition  ....  Order  noiv  / 


For  those  erf  you  who  must  keep  informed 
about  PTMidantial  ProclamaUorts  and 

Exaotfvt  Onlare,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  editnn  of 
the  CodWfcatoo  contains  prodamations  and 
Executive  onJecs  that  were  issued  or 
amended  during  the  period  April  1 3. 1945. 
through  Januaiy  20. 1989.  and  which  have  a 
continuing  effect  on  the  pubfic.  For  those 
documents  that  have  been  affected  by  other 
prodamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstoicr  it  thrxxjgh 
extensive  research. 

Special  features  indude  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  irxJication  of  its  current 
status,  and.  where  applicable,  its  location  in 
ttiis  volume. 

Published  by  the  Office  of  the  Fedetal  Register. 
National  AichMBs  and  Records  Administration 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington,  DC-ao^OZ-OaZS 


*6661 


Superintendent  of  Documents  Publications  Order  Form 

Charge  your  order. 

I — I  Y£itS«  please  send  me  the  following  indicated  publication:  To  fax  your  orden  and  iii^uirks-t^  27S-MI9 


w  .  JS^ 


SP'Sn^*^  *^  CODIHCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 


(International  customers  please  add  25%.)  Prices  include  regular  domestic  postage  and 


The  total  cost  of  my  order  is  $ 

handlmg  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Deslc  at  202-783-3238  to  verify  prices 

Please  Choose  Method  of  Payment: 


(Company  or  personal  name) 
(Additional  address/attention  line) 
(Street  address) 

(City,  State.  ZIP  Code) 

( \ 

(Daytime  phone  including  area  code) 


(Please  type  or  print) 


LJ  Check  payable  to  the  Superintendent  of  Documents 
LD  GPO  Deposit  Account        1    I    I    I    I    I    I    I  -[J 
I I  VISA  or  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature) 


Mail  To:  Superintendent  of  Documents.  Government  Printing  Ofllce.  Washington.  DC  20402-9325 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1989 
SUPPLEMENT:  Revised  January  1,  1990 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
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Alcohol,  Drug  Abuse,  and  Mental  Heaitti  Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 
meeting  minimum  standards.  4630 

Army  Department 

See  also  Engineers  Corps 

NOTICES 

Meetings: 
Science  Board,  4606 

Bonneville  Power  Administration 

NOTICES 
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Administration;  National  Oceanic  and  Atnwspheric 
Administration 


NOTICES 

Organization,  functions,  and  authority  delegations: 
Under  Secretary  for  International  Trade  et  al.,  4595 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Textile  and  apparel  categories: 
Part-categories  for  cotton,  wool,  and  man-made  fiber 
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Defense  Logistics  Agency 

NOTICES 
Meetings: 
Clothing  and  Textiles  Board,  4609 

Education  Department 

RULES 

Institutions  of  higher  education  and  other  iranprofit 
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Airport  noise  compatibility  program: 
Noise  exposure  map — 
Pensacola  Regional  Airport,  FL.  4665 
Republic  Airport  NY,  4664 
Sikorsky  Memorial  Airport,  CT,  4666 

Fsdaral  Daposit  Insuranca  Corporation 

Nonccs 

Powers  of  attorney,  issuance.  4624 

Fadaral  Enargy  Raguiatory  Commiaaion 

NOTKCS 

Natural  gas  companies: 

Small  producer  certificates,  applications.  4620 
Applications,  hearings,  determinations,  etc: 

Northern  Natural  Gas  Co..  4621 
(3  documents) 


Fadaral  Grain  Inapactlon  Sarvica 

RULES 

Shiplot  inspection  plan  (Cu-Sum): 
Shiplot,  unit  train,  and  lash  barge  grain  in  single  lots: 
inspection;  correction,  4675 

Fadaral  Higliway  Administration 

NOTICES 

National  bicycling  and  walking  study,  4667 

Fadaral  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  4624-4675 
(2  documents)  | 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  4672 

(3  documents) 
Applications,  hearings,  determinations,  etc.: 

Cox,  David  M.,  4625 

ENFIN,  Inc.,  4625 

Federal  Retirement  Ttirift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act.  4672 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 

4625 
Prohibited  trade  practices: 

Asics  Tiger  Corp.,  4626 

Richard  B.  Pallack,  Inc.,  et  al.,  4628 

Financial  Management  Service 

See  Fiscal  Service 

Flacal  Service 

NOTICES 

Privacy  Act: 
Systems  of  records.  4668 

i 
Fisti  and  Wildlife  Service 

PROKMED  RULES 

Migratory  bird  hunting  and  conservation  stamp  (Duck 
Stamp);  design  procedures.  4591 

Food  and  Drug  Administration 

PROPOSED  RULES 
Food  for  human  consumption: 
Food  labeling  initiative  plan 
Correction.  4675 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 

Furazolidone  and  nitrofurazone;  compliance  policy  guide 
removal:  correction.  4675 
Food  additive  petitions: 

Ciba-Geigy  Corp..  4632  { 

Meetings: 

Advisory  committees,  panels,  etc..  4632 

Foreign  Aaaata  Control  Office 

NOTICES 

Vietnam  and  Cambodia,  humanitarian  assistance; 
nongovernmental  organization  licenses,  4671 
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Foreign-Trade  Zonea  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Arizona.  4595 
Florida.  4596 

Foreat  Servic* 

NOTICES 

Environmental  statements;  availabihty,  etc.: 
National  Forests  in  Florida,  4594 

Haaltti  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Health  Care  Financing 
Administration;  Health  Resources  and  Services 
Administration;  National  Institutes  of  Health;  Social 
Security  Administration 

Healtti  Care  Financing  Administration 

RULES 

Medicare: 
Screening  mammography  services  coverage;  correction, 
4675 

Healtli  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Allied  health  project,  4634 

interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Withholding  upon  disposition  of  U.S.  real  property 

interests  by  publicly  traded  partnerships,  trusts,  and 
real  estate  investment  trusts;  correction.  4542 
Procedure  and  administration: 
Tax  retimi  information  disclosure;  quality  or  peer  review 
and  incapacity  or  death  of  preparer;  correction,  4676 
PROPOSED  RULES 
Excise  taxes: 
Fuel  floor  stocks  of  1990;  gasoline,  diesel  fuel,  and 

aviation  fuel;  correction.  4589 
Transportation  by  water;  hearing,  4590 
Income  taxes: 
Low-income  housing  credit,  4588 

Intemationai  Trade  Adminlatration 

NOTICES 
Antidumping: 

Silicon  metal  from  China,  4596 
Countervailing  duties: 

Fresh  cut  flowers  from  Ecuador,  correction.  4675 
Export  trade  certificates  of  review,  4599,  4601 
(2  docimients) 

International  Trade  Commiaaion 

NOTICES 

Import  investigations: 
Monoclonal  antibodies  used  for  therapeutically  treating 

humans  with  gram  negative  bacterial  infections; 

correction.  4676 
Meetings;  Sunshine  Act,  4672 


Interatate  Commerce  Commiaaion 

NOTICES 

Meetings;  Sunshine  Act.  4672 

Railroad  operation,  acquisitioa  construction,  etc.: 

Colorado-Denver/Warehouse  Delivery,  Inc.,  4645 
Railroad  services  abandonment 

Southern  Pacific  Transportation  Co.,  4645 

Labor  Department 

See  also  Employment  and  Training  Administration; 
Occupational  Safety  and  Health  Administration 
NOTICES 
Consumer  price  index;  U.S.  city  average.  4645 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

California,  4644 
Withdrawal  and  reservation  of  lands: 

Nevada,  4644 

Management  and  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman-Hollings): 
Preview  sequestration  report;  tmasmittal  to  President  and 
Congress,  4705 

National  Commission  on  Acquired  Immune  Deficiency 
Syndrome 

NOTICES 
Meetings,  4649 

National  Commiaaion  on  Severely  Distressed  Put>lic 
Housing 

NOTICES 
Meetings,  4649 

National  Inatitute  for  Occupationai  Safety  and  Health 

See  Centers  for  uisease  Control 

National  Inatitutea  of  Health 

NOTICES 

Meetings: 
National  Heart.  Lung,  and  Blood  Institiite,  4635,  4636 
(3  documents) 

National  Oceanic  and  Atmoapheric  Adminlatration 

NOTICES 
Permits: 
Marine  mammals,  4601,  4602 
(3  docimients) 

Nudear  Regulatory  Commiaaion 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Historically  black  colleges  bid  universities,  4649 

Meetings;  Sunshine  Act  4673 

Applications,  hearings,  determinations,  etc.: 
Arizona  Public  Service  Co.  et  al..  4652 

(2  docimients) 
Wisconsin  Public  Service  Corp..  4653 

Nuclear  Waate  Technical  Review  Board 

NOTICES 

Meetings,  4654 


m 
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Occupational  Safaty  andiMaaith.MnHitistnrtiDn 
Monccs 

Nationally  recognized  testing  labotdtoria8,>etc.: 
Dash,  Strau»>&cOoodfaue,:Inc.,4B48 

iParaoonal  Managamant  Offloa 

mOf08CORUl£S 

-Pay  under  General  Schedule: 

Pay  and  benefits  administration,  retirement,  lieahfa,  and 
Ufe^Bumue^bmefits  far  emplojrce;  interim  relief 
status,  4fi62 

Praaidantial  DoanmaittB 

WWCIAMATWWS 

Special  observances:  ^ 

National  Day  of  Prayer.  February  3. 1991  (Proc.  6243). 
4701 

Public  Haalth  Sarvtea 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Haalth  Retouroes  and  fiendees 
Administration:  National  Institutes  of  Health 

RaHroad  RaHramaiitraoafd 


Railroad  Unemployment  Insurance  Act: 
Daily  benefit  rates;  determination.  4585 

Raaokrtion  Truat  Corporation 
Nonccs 

Meetings;  Sunshine  Act,  4673 
(2  documents) 

Sacuritiaa  and  ExchangaiCommlaaion 
Nonccs 

Agency  information  collection  activities  under-OMB  review, 
4655.4656 
(Z'documents) 
Meetings;  Sunshine  Act  4674  ' 

Self-regulatory  organizations;  proposed  nile  changes: 

American  Stock  Exchange.  Inc.,  4658 

American  Stock  Exchange,  Inc.,  et  al.,  4657 

New  York  Stock  Exchange,  Inc.,  4660 

Pacific  Stock  Exchange,  inc..  4656 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Midwest  Stock  Exchange,  Inc.,  4660 

Social  Saeorlty  Adminlatration 

RULES 

Social  security  benefits: 
Children;  mental  disorders  evaluations;  correction,  4942 

NOTKCS 

Social  security  rulings: 
Work  deductions;  questionable  retirement  from  clouly 
held  family  corporation  4636 

ouia  t/apBranani 

iMTICES 

Pipeline  facilities  permit  applications: 
MG  Industries,  4662 

Surface  Mining  Radanatian  'and  difaraamartliOf Roa 

RULES 

Permanent  program.HBd^bcaidoned:miiie  land:milemation 

plan  submissions: 
Alabama,  4542 


raOPOSEO  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Kentucky,  4590 

Taxtila  Agraamanta  Implamantation  Commlttaa 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Tranaportation  Dapartmant 

See  also  Coast  Guard;  Federal  Aviation  Administration; 

Federal  Highway  .Administration 
RULES 
Ofgankzation,  functions,  and  authority  delegations: 

Federal  Aviation  Administration,  4560 
NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  4663 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications,  4663 
Hearings,  etc. — 
Baltia  Air  Lines.  Inc..  4663 

Traasury  Dapartmant 

See  Customs  Service;  Fiscal  Service;  Foreign  Assets  Control 
Office;  Internal  Revenue  Service 

Vatarana  Affairs  Dapartmant 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Voluntary  Service  National  Advisory  Committee.  4671 


Saparata  Parts  In  This  Issue 

Part  II 

Department  of  Transportation,  Federal  Aviation 
Administration,  4678 

Part'lll 

The  President,  4701 

Pact  IV 

Management  and  Budget  Office.  4705 


RaadarAlda 

Additional  information,  including. a.list.of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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DEPARTMENT  OF  AGRICULTURE 

Agrlctftttiral  Itarksting  S6rvfC9 

7CFRPvtM2 
[Dockat  No.  FV-91-230FR) 

Expenses  and  AsMssinent  Rat*  for 
Marketing  Order  Covering  Olive* 
Grown  In  Califomla 

agency:  Agricxiltural  Marketiiig  Service, 

USDA. 

action:  Rnal  rule. 

summary:  This  final  rale  authwizes 
expeiulitBres  and  establishes  an 
assessment  rate  under  Mariceting  Order 
932  for  tiie  1991  fiscal  year  (January^ 
through  December)  established  for  that 
order.  The  action  is  needed  for  the 
California  Olive  Committee  (committee] 
to  incur  operating  expenses  during  the 
1991  fiscal  year  and  to  collect  funds 
during  that  year  to  pay  those  expenses. 
This  will  facilitate  program  operations. 
Funds  to  Bifaninister  tUs  program  are 
derived  firom  assessments  on  handlers. 

EFFECnvi  DATK  January  1. 1981,  trough 
December  31, 1991. 
KM  rURTHBI  INroWMATKNI  CONTACT: 
Patrick  Packnett,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96466,  room  2530-S.  Washington, 
DC  20080-6466.  telephone  (202)  476- 
3862. 


:This 

final  rale  is  issued  und»  Marketing 
Order  Na  932  (7  CFR  pert  932) 
regulating  the  handling  of  olives  grown 
in  Cahfonrda.  The  order  is  effective 
under  the  Agricultural  Maricetii^ 
Agreement  of  1937,  as  amended  (7 
U.S.C  601-674).  hereinafter  referred  to 
as  the  Act 

This  final  rule  has  been  reviewed  by 
the  D^jMrtment  of  Apiculture 
(Department)  in  accordance  with 
Departmental  Regulati(»i  1512-1  fmd  the 


criteria  contained  in  Executive  C^der 
12291  and  has  been  determined  to  be  a 
"non-ma|or^  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (KFA),  die 
Admk^strator  of  ^  Agricultisal 
Mariieting  Service  (AMS)  has 
considered  the  ecmtomic  in^mct  of  this 
final  rule  on  nnall  mtities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketii^  m-ders  bsoed  pursuant  to  the 
Act.  and  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  coB^>atibility. 

There  are  approximately  six  handlers 
of  California  olives  regulated  under  this 
marketing  order  each  season  and 
approximately  1,350  olive  producers  in 
California.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601}  aa  those  having  annual  receipts 
ol  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,5004)00.  Most,  but  not  all,  of  the 
olive  producers  and  none  of  the  olive 
handlers  may  be  classified  as  small 
entities. 

The  Califmnia  dive  maiketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  shall  apply  to  all 
assessable  olives  received  by  regulated 
handlers  during  the  applicable  crop  year 
(August  1  of  each  year  to  July  31  of  the 
following  year).  An  annual  budget  of 
e}q>enses  is  prepared  by  the  committee 
and  submitted  to  the  Department  for 
approvaL  The  monbers  oi  the 
committee  are  ohve  pro<hicers  and 
handlers.  They  are  familiar  with  the 
comndttee's  needs  and  with  the  costs  for 
goods,  services  and  personnd  in  their 
locsal  areas  and  are  thus  in  a  position  to 
formulate  ai^jvopriate  budgets.  The 
budgets  are  formulated  aiMi  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  inpiit. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected  olive 
receipts  (in  tons).  Because  that  rate  is 
applied  to  actual  receipts,  it  must  be 


established  at  a  rate  which  will  prodece 
sufficient  income  to  pay  tiie  cmnmittee's 
expected  expenses 

The  committee  net  on  December  4. 
1990,  and  unanimously  recommended 
1991  fiscal  year  expenditures  of 
$2,115,975  Old  as  assessment  rate  of 
$20.23  per  ton  of  assessable  olives 
received  by  handlers  under  M.0. 932.  In 
comparison,  1990  fiscal  year  budgeted 
expenditures  were  $2,073,440  and  the 
assessment  rate  was  $20.68  per  ton. 

Major  expenditure  items  budgeted  for 
the  1991  fiscal  year  compared  with  those 
budgeted  in  1990  (in  parentheses)  are 
$354,975  ($337,540)  for  program 
administration,  $126,000  ($04,500)  fbi 
production  research,  $830,000  ($790,000) 
for  consumer  advertising.  $632,000 
($067,000)  for  food  service  advertising, 
and  $173,000  ($170,250)  for  public 
relations.  The  $42,535  increase  in 
budgeted  expenditures  from  1990  is 
mainly  attributed  to  increases  in 
production  research  and  increased 
administrative  costs. 

Estimated  assessment  income  of 
$2416.058  for  the  1981  fiscal  period 
based  on  handler  receipts  of  104.600 
tons  of  assessable  olives  during  the 
1960-01  crop  year  will  be  utilized  to 
cover  the  conmiittee's  expeiaes.  Last 
year's  assessment  income  was 
approximately  $24)66,000  based  en 
receipts  of  1004)00  assessable  ions.  The 
committee's  reserve  is  well  within  the 
maximum  amount  authorized  under  the 
order. 

Notice  of  this  action  was  published  In 
the  Federal  Register  on  January  Z 1991 
(56  PR  31).  The  comment  period  ended 
on  January  14, 1991.  No  comments  were 
received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  ths  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  onto  producers. 
However,  these  costs  will  be 
significandy  ofbet  by  the  benefits 
derived  bma  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  wiQ  not  have 
a  significant  econosiic  in^iact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  the  relevant 
matter  presented,  includiitg  the 
informatioa  and  lecommendaticRis 
submitted  by  die  committee,  it  is  found 
and  determined  that  this  final  rule  will 
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tend  to  effectuate  the  declared  policy  of 
the  Act 

The  budget  and  aMestment  rate 
approvals  for  the  olive  program  should 
be  expedited  because  the  committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuoiu  basis.  The  1991  fiscal  year 
began  on  January  1.  Therefore,  it  is  also 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  xmtii  90  days  after  publication  in 
the  Federal  Register  (5  U.S.C  553). 

list  of  8ub)«:ts  in  7  CFR  Part  992 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

-  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  932  is  amended  as 
follows: 

PART  932-OUVE8  QAOWN  IN 
CAUFORMA 

1.  The  authority  citation  for  7  CFR 
part  932  continues  to  read  as  follows: 

Authocity:  Sees.  1-19. 48  Stat  31,  aa 
amended:  7  U.S.C.  601-674. 

2.  New  §  932.225.  is  added  to  read  as 
follows: 

Note:  Thia  section  will  not  appear  in  tlie 
annual  Code  of  Federal  Regulations. 


I932.22S 

Expenses  of  $2,115,975  by  the 
California  Olive  Committee  are 
authorized,  and  an  assessment  rate  of 
$20.23  per  ton  of  assessable  olives  is 
established,  for  the  fiscal  year  ending  on 
December  31. 1991.  Unexpended  funds 
from  the  1990  fiscal  year  may  be  carried 
over  as  a  reserve. 

Dated-  January  31. 1991. 
WilliMa).Doyk. 

Astodatt  Deputy  Director,  Fruit  and 

Vegetable  Division. 

[FR  Doc  91-2802  FUed  2-t-«l:  6:45  am) 
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7CFRPart»90 

[Docket  No.  PV-t1-aiFRl 

itorfcling  AgrMmwrt  146  Regulating 
ItM  QuaMy  of  DomMticaly  Produoad 
PaaiNrta;  Incraaaa  In  Expanaaa  and 
Aaaaaaniant  Rata  fof  ttia  Paanut 
Adminlalraliva  ConNnNlaa  for  tha 
1990-91  Crop  Yaar 

AOCNCV:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 


:  This  final  rule  authorizes  an 
increase  in  expenditures  for 
adminiatration  and  establishes  an 


increased  assessment  rate  under 
Marketing  Agreement  146  for  the  1990- 
91  crop  year.  The  increases  are  needed 
for  the  Peanut  Administrative 
Committee  (committee)  to  cover  higher 
than  anticipated  operating  expenses  and 
to  collect  additional  funds  to  pay  those 
expenses  during  the  1990-91  crop  year. 
Funds  to  administer  this  program  are 
derived  bom  assessments  on  handlers. 
■PFICIIVI  OA-m:  July  1, 1990.  through 
June  3a  1991  (|  9ga403  (a)  and  (c)). 

PON  RMTNm  MTONMATION  CONTACT: 

Patrick  Packnett  Marketing  Order 
Administration  Branch.  Fruit  and 
VegeUble  Division,  AMS.  USDA.  P.O. 
Box  96456.  room  2530-S.  Washington, 
DC  20090-6456.  telephone  202-475-3862. 
aufUMmntrupf  mtonmation:  This  rule 
is  implemented  under  Marketing 
Agreement  146  (7  CFR  part  996) 
regulating  the  quality  of  domestically 
produced  peanuts.  This  agreement  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultiiral 
Mariceting  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  66  handlers 
of  peanuts  covered  under  the  peanut 
marketing  agreement,  and 
approximately  46,950  peanut  producers 
in  the  16  states  covered  under  the 
agreement  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $50aooa  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,600,00a  Some  of  the  handlers 
covered  under  the  agreement  are  small 
entities,  and  a  majority  of  the  peanut 
producers  may  be  classified  as  small 
entities. 

Under  the  marketing  agreement  the 
assessment  rate  for  a  particular  crop 
year  applies  to  all  assessable  tonnage 
handled  from  the  beginning  of  such  year 
(i.e..  July  1).  An  annual  budget  of 
expenses  is  prepared  by  the  committee 


and  submitted  to  the  Department  for 
approval.  The  members  of  the 
committee  are  handlers  and  producers 
of  peanuts.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  for 
goods,  services  and  personnel  for 
program  operations  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  budgets  are  formulated 
and  discussed  at  industry-wide  public 
meetings.  Thus,  all  direcUy  affected 
persons  have  an  opportunity  to 
participate  and  provide  input  The 
handlers  of  peanuts  who  will  be  directly 
affected  have  sigped  the  marketing  ' 
agreement  authorizing  the  expenses  that 
may  be  incurred  and  the  imposition  of 
assessments. 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
receipts  and  acquisitions  of  farmers' 
stock  peanuts.  It  automatically  applies 
to  all  assessable  peanuts  received  by 
handlers  from  July  1, 1990.  Because  Uiat 
rate  is  appUed  to  actual  receipts  and 
acquisitions,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses. 

A  final  rule  establishing 
administrative  expenses  in  the  amount 
of  $910,000  for  the  committee  for  the 
crop  year  ending  June  30, 1991,  was 
published  in  the  Federal  Register  on 
June  4, 1990  (55  FR  22777).  That  action 
also  fixed  an  assessment  rate  of  $0.52 
per  ton  of  assessable  peanuts  received 
by  handler  under  Marketing  Agreement 
No.  146  during  the  1990-91  crop  year. ' 

At  its  December  10, 1990,  meeting,  the 
committee  voted  unanimously  to 
increase  its  budget  of  expenses  by 
$365,000  from  $9ia000  to  $1.275,00a  The 
increase  is  needed  to  cover  higher  than 
anticipated  administrative  expenses 
resulting  from  the  large  number  of 
indemnification  claims  on  1990  crop 
peanuts.  Budget  items  increased  are 
office  supplies  and  stationery  by  $16,000 
to  $30,000,  postage  and  mailing  by 
$21,000  to  $30,00a  telephone  and 
telegraph  by  $3,000  to  $16,000  and 
reserve  for  conttaigencies  by  $5,000  to 
$ll,00a  The  $365,000  increase  in 
authorized  expenditures  also  includes 
$320,000  for  continuing  operations 
during  the  first  few  months  of  the  next 
fiscal  period. 

Because  of  poor  weather  conditions 
during  the  growing  season,  1990  crop 
receipts  were  lower  than  anticipated.  As 
a  result  of  the  short  crop,  assessment 
income  at  the  $0.52  per  ton  rate  will  hot 
be  sufficient  to  cover  expected 
administrative  expenditures.  Therefore, 
the  committee  unanimously 
recommended  that  the  assessment  rate 
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be  increased  by  $0.33  to  $a85  per  ton  of 
assessable  1990  crop  peanuts. 
Application  of  the  new  assessment  rate 
to  the  committee's  revised  estimate  of 
1.5  million  tons  of  assessaUe  peanuts 
received  by  handlers  wUi  yield 
SlJffWMXi  to  cover  1960  adndnistrative 
expenses.  The  increased  assessment 
rate  will  also  mpply  ample  funds  to 
allow  the  committee  to  continue 
program  operations  until  it  b^pns  to 
receive  assessments  on  1991  crop 
peanuts. 

Notice  of  this  action  was  published  in 
the  January  8. 1991.  issue  of  the  Federal 
Roister  (56  FR  804).  The  period  for  the 
receipt  of  written  comments  ended  on 
January  22, 1991.  No  comments  were 
received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers  signatory  to  the 
agreement  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  wHI  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  agreement  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
information  presented,  the 
recommendation  submitted  by  the 
Committee,  and  other  airadable 
information,  it  is  fowul  that  tUa  final 
rule  wUl  tend  to  effectuate  the  declared 
poUcyoftheAct 

The  budget  increase  approval  and  the 
establishment  of  the  bi^er  assessment 
rate  should  be  expedited.  The  eoBmrittee 
needs  to  have  sufficient  funds  to  pay  the 
adtBtional  admiirietraitfve  expenses  as 
soon  as  possible.  Therefore.  H  Is  also 
found  and  detennfaied  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  tctioa  ontB  30  days  ^er 
publication  hi  the  Federri  Register  (5 
U.S.C.  563). 

List  of  Sub|M;ts  in  7  CFR  Part  9M 

Marketing  agreements,  Peonits, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  fat  the 
preamble,  7  CFR  part  996  riKmld  be 
amended  as  follows: 


PARTI 

REQULATMO  THE  QUMJTY  OF 

DOMESnCALLV  PROOUGB> 

PEANUTS 

1.  The  authority  citation  for  7  CFR 
part  998  continues  to  read  as  follows: 


2.  Section  9ea403  is  amended  by 
revisuig  paragraph  (a)  and  paragraph  fc) 
to  read  as  follows: 

NfliK  Tneae  ciMBges  will  not  appear  id  tiie 
aanual  Coda  of  Fedaral  Regaiatfaaa. 


9996.40$ 


trala^and 


(a)  Adnuaistrative  expenses.  The 
budget  of  expenses  for  the  Peanut 
AdministratiTe  Committee  for  die  aop 
year  beginning  July  1, 108a  shall  be  in 
the  amount  of  11,2754)00,  such  amount 
being  reasonable  and  likely  to  be 
incurred  for  the  maintenance  and 
functioning  of  the  committee  and  for 
such  purposes  as  the  Secretary  may, 
pursuant  to  the  provisions  of  the 
marketing  agreement  determine  to  be 
appropriate. 
*        •        •        *       • 

(c)  Rate  of  assessment.  Each  handler 
shall  pay  to  the  committee,  in 
accordffiiice  with  1 906.48  of  the 
marketing  agreement,  aa  assessment 
rate  at  the  rate  of  $0.85  per  net  ton  of 
farmera'  stock  peanuts  received  or 
acquired  ether  than  from  those 
described  in  S  098J1  (c)  and  (d).  All 
funds  generated  from  this  assegsment 
shall  be  for  administrative  expenses. 

Dated:  January  31. 1991. 
V«UiMB).Dayla. 

Associate  Deputy  Director,  PraitaBd 
VegetabJeDirisioa. 
(FR  Dte.  n-aMS  raed  2-*-«l:  8:45  amj 


:  Sees.  1-ia  48  Stet  SI,  a» 
amended;  7  U&C  601-674. 


7CFR  Part  1430 

MIk  Prfea  Support  Program 

ANBsev:  Commodity  Credit  Corporation, 

USDA. 

action:  Rnal  rule. 

SUMMARV:  TUs  final  nde  implemente  a 
statutorily-feqaircd  radoctiott  la  die 
price  raorived  by  prodncera  for  milk 
produced  within  the  50  States  of  the 
United  States  of  Aaierica.  the  District  of 
Columbia.  Paerto  Rice,  and  the 
tenitories  d  the  United  States  of 
Aawrica  for  aU  milk  marketed  by 
produoen  for  cmnmcrdal  use  during  ike 
period  beginning  on  January  1, 1901.  and 
eading  on  December  31, 1906.  The 
rcdactioo  is  {Movided  km  in  section 
204(h)  of  the  Ayiodtaral  Act  of  1940  (as 
amended)  (1949  Act).  For  1991 
marketings,  tfas  reduction  wiU  be  5  cents 
per  bundiedweight  of  aiilk.  For  1962-96 
marketinga.  the  reduction  will  be  11.25 
cents  per  birndbedwei^t  plus  die 
amount  needed  to  compensate  for 


refunds  to  producers  of  die  psevious 
year's  redoctioo.  Refcnds  are  peraitted 
in  those  instances  where,  as  delemined 
under  this  ndc,  a  person  whose 
proceeds  were  reduced  and  related 
persons  IndividBaQy  did  not  ta  the  year 
of  the  redoetioB.  increase  their 
marketings  of  milk  for  commercial  use 
wkcB  compared  with  the  previous  year. 
CoDectioB  and  remittance  requireaeBts, 
togedier  with  refund  procedures  and 
other  requirements,  are  set  fortfi  in  tUa 
rule.  Collection  and  remittance 
requirements  are  genereHy  the  same  as 
for  the  similar  price  reduction  program 
diet  api^ed  to  Jamnry  1960  lanketings 
of  milk. 

EFKCiiVE  DATE:  January  1. 1991. 

FOB  FUaTMnt  INrOWJATION  COMTACn 

Joseph  Chervenic  Financial 
Management  Division.  Agricultural 
Stabilizatwn  and  Conservation  Service 
United  States  Depeulment  of 
A^coltore,  P.O.  Box  2415.  Washington, 
DC  20013.  (202)  447-3679. 

ilWHWNTANY  WPOaHATIONL  This 

fbul  nde  has  been  reviewed  under 
USDA  procedues  estabhshed  in 
accordance  with  Executive  Order  12291 
and  provinons  of  Departmental 
Regulations  1512-1  and  has  been 
classified  "major".  It  has  been 
deterarined  that  the  provisioRS  of  tUs 
rule  wiH  resolt  in  an  annaai  effect  on  fte 
national  economy  erf  $100  mflHon  or 
more.  A  final  regulatory  impact  ana^rsis 
of  this  regulation  is  available  epan 
request 

Section  vn(b]  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (FACTA)  provides  that  5 
U.S.C  553  shall  not  apply  to  die 
implementation  of  n^  proceeds 
reductions  under  section  204  of  the 
Agricultural  Act  of  1949  ("the  1049 
Act").  Also,  because  the  proceeds 
reductions  implemented  in  this  rule 
apply  as  of  January  1. 1991.  delay  hi 
implementing  this  rule  woidd  be 
contrary  to  the  public  interest 

It  has  been  determined  by  an 
environmental  evaluation  that  thia  rule 
will  have  no  significant  advuse  intact 
on  the  quality  of  the  huauui 
environment  Therefore,  neidier  an 
environmental  assessment  nor 
environmental  impact  statement  is 
needed. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  tide  rule 
applies  is:  Commodity  Loans  and 
Purchases— lOXtSl,  »•  found  in  the 
Catalog  of  Federal  Domestic  Assistance 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intagovemmental 
cottsuHatioB  with  State  and  local 
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officials.  See  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1963). 

The  collection  of  information 
requirement  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
EMERGENCY  nviey*  under  the 
Paperwork  Reduction  Act  of  1980.  Public 
reporting  burden  for  the  collection  of 
information  is  estimated  to  average  15 
minutes  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Agriculture,  Qearance  Officer,  OIRM, 
Room  404-W,  Washington.  DC  2025a 
and  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(OMB  number  0660-0128).  Attn:  Stuart 
Kasdin.  Desk  Officer  for  the  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3206,  NEOa  Washington,  DC 
20503. 

Information  collection  requirements 
related  to  reftuds  will  be  submitted  for 
OMB  approval  at  a  later  date. 

Section  204  of  Uie  1949  Act  was  added 
by  FACTA.  Subsection  (h)  of  that 
section  was  added  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  ("the 
1990  Budget  Act"). 

Section  204(h),  as  added,  requires  the 
Secretary  of  Apiculture  to  provide  for 
reductions  in  ivoducer  proceeds  of  milk 
marketed  for  commercial  use,  1991-95. 
Reductions,  as  provided  for  in  the 
statute,  apply  to  all  milk  produced  in  the 
area  encompassed  by  all  states  of  the 
United  States,  the  District  of  Columbia, 
the  territories  of  the  United  States,  and 
Puerto  Rico.  The  Secretary  is  authorized 
to  issue  rules  and  regulations 
implementing  the  reduction.  "Marketed 
for  commercial  use"  is  defined  to  mean 
all  milk  which  is  disposed  of  in  raw  or 
processed  form  by  voluntary  or 
involuntary  sale,  barter  or  exchange,  or 
by  gift  Section  204(h)  requires  tiiat  the 
amount  by  which  the  price  is  reduced  be 
paid  to  the  Commodity  Credit 
Corporation  [CCQ.  The  statute  provides 
that  such  amounts  shaU  be  collected  and 
remitted  in  the  maimer  specified  by  the 
Secretary.  CCC  is  an  agency  within  the 
United  States  Department  of  Agriculture 
[Department). 

Ftevious  price  reduction  programs 
have  been  implemented  under  section 
201  of  die  1949  Act  Like  section  204(h), 
section  201  applied  to  milk  produced  in 
the  United  States.  Section  201,  however, 
defined  United  StateM  for  that  section 


only  to  mean  the  area  encompassed  by 
the  48  contiguous  states  of  the 
continental  United  States.  Section  204 
does  not  contain  a  similar  definition. 
Accordingly  the  definition  in  section  301 
of  the  Agricultural  Adjustment  Act  of 
1938  (7  U.S.C  1301)  applies  as  that 
definition  is  made  applicable  to  the  1949 
Act  by  section  406(j)  of  the  1949  Act  (7 
use.  1428(j)).  Section  3dl(a)(5]  of  the 
1938  Act  defines  United  States  to  mean 
the  several  states  and  territories,  the 
District  of  Columbia,  and  Puerto  Rico. 
Accordingly,  the  new  regulation  applies 
to  any  miUi  produced  in  any  of  the  50 
states,  any  territory  of  the  United  States, 
the  District  of  Columbia,  or  Puerto  Rico. 

Section  204(h)  provides  that  the  per 
hundredweight  price  reduction  shall  be  5 
cents  for  1991  marketings.  For  1992-95 
marketings,  it  will  be  11.25  cents  per 
hundredweight  except  that  the  reduction 
for  those  years  will  be  increased  to 
compensate  for  refunds  by  CCC  of 
amounts  resulting  from  the  previous 
year's  reduction. 

Section  204(h)(3)  provides  that  the 
Secretary  must  refund  the  entire  amount 
of  the  reduction  in  the  price  of  milk 
received  by  a  producer  during  a 
calendar  year  if  the  producer  provides 
'  evidence  that  the  producer  did  not 
increase  marketings  in  the  calendar  year 
that  such  price  reduction  was  in  effect 
when  compared  with  marketings  in  the 
immediately  preceding  calendar  year. 

Section  204(i)  provides  for  a  civil 
penalty  to  be  paid  to  the  Secretary  in 
any  case  where  a  person  fails  to  collect 
or  remit  the  amount  of  the  price 
reduction  required  by  section  204(h)  or 
fails  to  comply  with  requirements  for 
recordkeeping  or  other  requirements 
imposed  by  the  Secretary  to  carry  out 
the  program.  The  penalty  liability,  as  set 
forth  in  the  statute,  is  up  to  the  amount 
determined  by  multiplying:  (i)  The 
quantity  of  milk  involved  in  the 
violation  by,  (ii)  the  support  rate  for  the 
applicable  calendar  year  for  milk. 
Section  204(i)  provides  that  the 
Secretary  may  enforce  the  section  204(h) 
reduction  program  in  the  federal  courts. 

These  regulations  generally  follow 
those  previously  implemented  for 
collecting  and  remitting  amounts  by 
which  the  price  received  by  producers 
for  milk  marketed  for  commercial  use 
was  reduced  under  section  201  for  milk 
marketed  by  producers  to  January  1990. 
Necessary  and  appropriate  adjustments 
have  been  made  and  refund  procedures 
and  rules  have  been  added.  The 
regulations  do  not  cover  the  price 
reduction  which,  if  certain  milk  surplus 
conditions  should  exist  in  the  future,  is 
required  by  section  204(g)  of  the  1949 
Act  as  amended  by  FACTA. 


Several  provisions  of  the  new 
regulations  are  summarized  below 
followed  by  the  full  regulations. 

1.  Area  of  Coverage 

As  indicated,  the  new  price  reduction 
is  applicable  in  a  broader  geographic 
area  than  the  January  1990  reduction 
implemented  under  section  201  of  the 
1949  Act  which  was  limited  to 
production  in  the  48  contiguous  states. 

2.  "Responsible  Persons" 

As  with  previous  milk  price  reduction 
programs,  remitiance  to  CCC  of  the 
amount  by  which  the  price  is  reduced 
will  be  the  duty  of  "responsible 
persons",  as  defined  here.  The 
responsible  person  generally  will  be  the 
person  who  pays,  or  is  obligated  to  pay, 
the  producer  for  the  milk.  The  producer 
will  be  the  responsible  person,  however, 
when  the  producer  markets  milk  of  the 
producer's  own  production  for 
commercial  use  to  consumers  either 
directly  or  through  wholesale  or  retail 
outlets,  or  markets  milk  outside  the  area 
of  production  covered  by  the  rule.  As  to 
the  second  condition — for  marketings 
outside  the  area  of  production — this  will 
mean  that  the  producer  will  be 
responsible  directly  for  the  remittance 
when  the  producer  markets  the  milk  in  a 
place  other  than  any  of  the  50  states,  the 
District  of  Columbia,  any  territory  of  the 
United  States,  or  Puerto  Rico. 

S.  Time  for  Remittance 

Remittances  will  be  due  by  the  end  of 
the  month  following  the  month  in  which 
the  milk  is  maiketed. 

4.  Refunds 

Refunds  are  available  only  to  those 
persons  who  were  producers  of  milk  at 
the  farm  level  and  whose  producer 
proceeds  were  reduced  by  the  statutory 
reduction.  The  refund  provisions  only 
apply  to  refunds  of  the  amounts  by 
which  prices  are  reduced  for  1991-95 
marketings.  Refunds  will  be  made  and 
administered  through  the  coimty 
committees  of  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  of  USDA.  Under  the  regulations 
promulgated  in  this  rule,  a  person  may 
obtain  a  refund  of  the  amount  of  price    . 
reduction  for  that  person's  marketings 
as  a  producer  of  milk  if  the  person 
seekhig  the  refund  and  each  of  the 
persons  considered  to  be  "related 
persons"  with  that  person  did  not 
during  the  year  for  whidi  the  reduction 
was  made,  exceed  their  marketings  for 
the  preceding  year.  The  burden  of  proof 
that  the  refund  is  due  will  be  on  the 
person  seddng  the  refund.  Proof  that 
monies  to  be  refunded  were  actually 
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paid  to  CCC  will  be  required  in  those 
instances  in  which  the  producer  was  a 
"responsible  person."  The  marketings 
counted  will  be  all  marketings  of  milk 
for  conunercial  use  in  which  the  person 
or  related  person  involved  had  an 
interest  in  the  relevant  period.  Other 
marketings  may  be  counted  as  needed 
to  insure  that  there  were  no  net  increase 
in  marketings.  A  specific  provision  is 
contained  in  the  regulations  to  prohibit 
the  use  of  schemes  or  devices  designed 
to,  or  having  the  effect  of,  creating  an 
entitlement  to  a  refund  where  otherwise 
no  refund  would  be  due,  such  as  where 
cows  are  moved  at  the  end  of  the  year 
for  which  a  refund  is  requested,  solely  to 
create  a  refund  claim,  and  then  retiuned 
after  then  end  of  the  year  to  the 
originating  farm. 

Section  204  does  not  as  such,  require 
a  full  year  comparison  of  marketings. 
Rather,  it  requires  no  net  increase  in  the 
cnlpidar  year  of  the  year  for  which  the 
refund  is  requested.  Under  the  adopted 
regulations,  for  persons  leaving  dairying 
when  a  price  reduction  program  is  in 
effect  the  refund  comparison  of 
marketings  will  be  made  only  for  those 
months  in  the  year  in  which  the  person 
was  in  business  as  compared  with  the 
corresponding  months  in  the  preceding 
year. 

5.  Related  Persons 

The  regulations  provide  that  a  person 
may  not  receive  a  refund  uidess  each 
"related  person"  also  did  not  increase 
milk  marketings  for  commercial  use  in 
the  year  for  which  the  refund  is 
requested.  The  regulations  define  such  a 
related  person  to  be: 

(i)  The  spouse  and  minor  child  of  such 
person  and/or  guardian  of  such  child; 

(ii)  Any  corporation  in  which  the 
person  is  a  stockholder,  shareholder,  or 
owner,  if  such  person  has  equal  to,  or 
greater  than,  a  10  percent  interest  in 
such  corporation; 

(iii)  Any  partnership,  joint  venture,  or 
other  enterprise  in  which  the  person  has 
an  ownership  interest  or  financial 
interest  and 

(iv)  Any  trust  in  which  such  person  or 
any  of  the  persons  or  entities  listed  in 
clauses  (i)  through  (iii)  is  a  beneficiary 
or  has  a  financial  interest 

If  the  party  seeking  a  refund  is  a 
corporation,  partnership,  or  other  joint 
venture,  the  related  person  will  be 
considered  to  be  each  participant  or 
stockholder  of  the  entity  and  persons 
"related"  with  those  participants  or 
stockholders  under  the  rules  that  apply 
to  individuals  except  that  in  the  case  of 
a  corporation,  persons  with  less  than  a 
10  percent  interest  in  the  corporation 
will  not  be  considered  related  persons 
to  the  corporation. 


6.  Time  for  Filing  a  Request  for  Refund 

Requests  for  refunds  will  be  handled 
tiirough  ASCS  county  committees. 
Refund  requests  may  not  be  filed  before 
the  end  of  the  year  for  which  the  refund 
is  requested  and  must  be  filed  by  March 
15  of  the  following  year. 

7.  Overdisbursements 

If  there  is  a  payment  of  a  refund  not 
due,  the  overpayment  must  be  repaid  to 
CCC  wiUi  interest  If  the  refund  is 
obtained  through  a  false  representation 
or  through  some  other  program 
violation,  a  penalty  payable  to  CCC  may 
be  assessed  up  to  the  full  statutory 
amount  against  the  persons  responsible 
for  the  violation. 

8.  Transfer  of  Milk  Marketing  History 

The  regulations  permit  a  transfer  of 
the  history  of  milk  marketings  in  the 
base  period  and  refund  period  only  in 
certain  instances  where  there  is  an 
intra-family  transfer  of  the  dairy 
operations.  Such  transfers  of  dairy 
operations  often  may  not  involve  a 
material  change  in  the  operation. 
Specifically,  a  transfer  is  allowed  only 
where  a  person  takes  over  the  entire 
dairy  operation  of  a  family  member  (as 
defined  in  the  regulations)  who  has  left 
the  dairy  business  entirely.  If  a  transfer 
is  allowed,  the  person  taking  over  the 
farm  will  be  permitted  to  count  the 
marketings  of  that  family  member  in  the 
preceding  year  for  purposes  of  collecting 
a  refund  of  the  amountt)f  price 
reduction  made  in  the  transfer  year, 
including  those  made  against  the 
transferor's  marketings.  The  person 
taking  over  the  farm  will  have  to  count 
marketings  made  by  the  transferor  in  the 
year  for  which  the  refund  is  requested 
as  the  new  owner's  own  marketings  for 
the  transfer  year  for  purposes  of 
calculating  refund  eligibility  for  amounts 
by  which  price  reductions  were  made  in 
the  transfer  year  and  the  following  year. 
The  transferor  will  not  be  eligible  fcr  a 
refund  for  the  transfer  year  and  will  not 
be  considered  to  have  transfer  year 
marketing  for  purposes  of  a  refund  for 
the  following  year  should  the  transferor 
return  to  business. 

For  these  purposes,  a.  family  member 
of  the  new  owner  is  defined  to  be: 

(i)  The  parent  grandparent  or  legal 
'guardian  of  the  new  owner; 

(ii)  The  spouse  of  a  parent  or 
grandparent  of  the  new  owner; 

(iii)  The  new  owner's  spouse. 

(iv)  A  son,  daughter,  grandson  or 
granddaughter  of  the  new  owner; 

(v)  A  spouse  of  a  son,  daughter, 
grandson,  or  granddaughter  of  the  new 
owner; 

(vi)  Siblings  of  the  new  owner,  or. 


(vii)  Spouses  of  siblings  of  the  new 
owner. 

9.  Otbtt  Provisions 

A  niunber  of  other  changes  from  the 
regulations  that  applied  to  the  January 
1990  price  reduction  have  been  made  as 
needed  or  appropriate  to  facilitate 
program  operations  and  to  clarify 
program  provisions.  The  regulations 
contain  appeal  procedures,  record- 
keeping requirements  and  other  program 
provisions. 

List  of  Subjects  in  7  CFR  Part  ;430 

Milk,  Agriculture,  Price  support 
programs,  Dairy  products. 

FmalRule 

PART  1430— {AMENDED] 

Accordingly,  7  CFR  part  1430  is 
amended  by  removing  the  Subpart 
enUtied  "Subpart — Regulations 
Governing  Reductions  in  the  Price  of 
Milk  Marketed  by  Producers,  January  1. 
1990  to  January  31, 1990"  (SS  1430.340- 
1430.351)  and  replacing  that  subpart 
with  a  new  Subpart  (§S  1430.340- 
1430.361)  as  follows: 

Subpart--negulatlons  Governing 
Reductions  In  the  Price  of  MWi  Marketed  by 
rrOiMcvrei  jaiNnry  1,  jwi  iq  uscwnrar 
31.199S 

See 

1430.340  General  statement. 

1430.341  DeHnitiona. 

1430.342  Responsibility  for  administration 
of  regulationa. 

1430.343  Required  reductions  and 
remittances. 

1430.344  Refunds — General  provisions  for 
eligibility  and  other  requirements. 

1430.345  Determination  of  marketings  for 
refund  purposes;  Related  persons; 
Refunds  for  ■  year  in  which  the  person 
whose  proceeds  were  reduced  leaves  the 
dairy  business. 

1430.346  Transfer  of  milk  marketing  history 
for  purposes  of  establishing  eligibility  for 
a  refund. 

1430.347  Availability  of  records  and 
facilities. 

1430.348  Adjustment  of  accounts. 

1430.349  Charges  and  penalties. 

1430.350  Limitation  of  authority. 

1430.351  Estates  and  trusts;  minors. 

1430.352  Appeals. 

1430.353  Over-disbursement 

1430.354  Death,  incompetency,  or 
disappearance. 

1430.355  Assignment. 

1430.356  Instructions  and  forms. 

1430.357  Scheme  or  device. 

1430.358  Continuing  obligations. 

1430.359  Administrative  review  of  charges 
against  responsible  persons. 

1430.360  Offsets  and  withholdings. 

1430.361  Paperwork  Reduction  Act  assigned 
number. 
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Rwluctlofw  In  ttM  Price  of  MMk 
timkt/fd  by  Preducora,  January  1, 
1991  to  Dacambar  31. 1t9S 

Audiorily:  7  U.S.C  1446e. 

(a)  Purpote.  Thit  tobpart  implemeiits 
the  provisions  of  section  204  of  the 
Agricultural  Act  of  1940  as  amended  by 
section  1106(g)(3]  of  the  Oamibos  Budget 
ReconciHstion  Act  of  1900  under  w^icfa 
the  Secretary  of  Agriculture  is  required 
to  provide  for  a  reduction  in  the  price 
received  by  producers  for  all  milk 
produced  in  the  United  States  and 
mari(eted  by  producers  for  oonunerdal 
use  during  calendar  years  1991-95. 

(b)  Amount  of  the  reduction.  (1)  the 
amount  of  the  price  reduction  shall  be  5 
cents  per  hundredweight  of  milk 
marketed  by  producers  for  commercial 
use  in  1991  and,  except  as  provided  in 
(ii).  11.25  cents  per  hundredweight  of 
milk  marketed  by  producers  for 
commercial  use  in  the  period  1992-95. 

(2)  On  or  befoie  May  1  of  each  of  the 
calendar  years  1992  through  1995,  the 
amount  of  reduction  per  hundredweight 
for  each  such  year  shall  be  adjusted 
individually  for  the  remainder  of  the 
relevant  year  to  compensate  for  refunds 
of  price  reductions  made  in  the 
preceding  calendar  year  which  were 
collected  by  CCC  under  this  subpart 
under  paragraphs  (b)(1)  and  (b)(2)  of  this 
section.  The  adjustment  shall  be 
announced  by  the  Secretary  by  the 
required  date. 

(3)  The  reductions  provided  for  in 
paragraphs  (b)  (1)  and  (2)  of  this  section 
shall  be  in  addition  to  any  other 
reduction  in  the  price  received  by 
producers  as  may  be  required  under 
law. 

(4)  The  reductions  provided  for  in 
paragraphs  (b)  (1)  and  (2)  of  this  section 
shall  be  made  and  remitted  to  the  CCC 
in  the  manner  prescribed  in  1 1430.343  of 
these  regulations. 

(c)  Refund.  To  the  extent  provided  for 
in  this  subpart  a  person  may  recover 
the  entire  amount  by  which  prices  were, 
for  that  producer,  reduced  under 
paragraphs  (b)(1)  or  (b)(2)  of  this  section 
for  a  year,  it  as  determined  under  the 
provisions  in  this  subpart,  the 
marketings  of  milk  individually  by  such 
person  and  each  of  the  persons  who  are 
related  persons  with  respect  to  that 
person  were  not  greater  than  the 
marketings  of  miUc  by  those  persons  for 
the  preceding  year. 

(d)  ApplicabilityThe  provisions  of 
this  subpart  shall  apply  to  all  milk 
produced  in  the  United  States  that  is 
marketed  for  commercial  use  by 
producers  during  the  period  beginning 


on  January  1. 199L  and  ending 
December  31. 1995.  The  term  UnJted 
States  shall  not  be  limited  to  the  48 
contiguous  states  of  the  continental 
United  States  but  shall  have  the 
meaning  assigned  in  7  CFR  1430.341. 

91430341    DtfMtlana. 

For  purposes  of  this  subpart  unless 
otherwise  specified,  the  following  terms 
shall  have  the  following  meaning  and 
shall  be  applied  as  if  both  the  singular 
and  plural  forms  were  used: 

(a)  AMS  means  the  Department's 
Agricultural  Marketing  Service. 

(b)  ASCS  means  the  Department's 
Agricultural  Stabilization  and 
Conservation  Service. 

(c)  Base  period  means  the  calendar 
year  immediately  preceding  the 
calendar  year  for  which  a  refund  is 
being  requested. 

(d)  CCC  means  the  Commodity  Credit 
Corporation. 

(e)  Calendar  year  means,  for  the 
relevant  year,  the  12-month  period 
beginning  January  1  and  ending 
December  31  of  that  year. 

(f)  County  committee  means  an  ASCS 
county  ccmimittee  established  under  16 
U.S.C.  at  590h. 

(g)  Dairy  Division  means  the  Dairy 
Division  of  the  AMS. 

(h)  DASCO  means  the  Deputy 
Administrator.  State  and  County 
Operations,  of  the  ASCS. 

(i)  Department  means  the  United 
States  Department  of  Agriculture. 

(j)  Milk  marketed  for  commercial  use  ■ 
shall  include  all  cow's  milk  which  is 
disposed  of  in  raw  or  processed  form  by 
voluntary  or  involuntary  sale,  barter  or 
exchange,  or  by  gift. 

(k)  Milk  marketing  means  milk 
marketed  for  commercial  use. 

(1)  Person  means  an  individual, 
partnership,  association,  corporation, 
cooperative,  estate,  trust,  joint  venture, 
joint  operation,  or  other  business 
enterprise  or  other  legal  entity,  and, 
whenever  applicable,  a  State,  a  political 
subdivision  of  a  State,  or  any  agency 
thereof. 

(m)  Producer  means  any  person  who 
produced  milk  through  the  milking  of 
cows. 

(n)  Producer's  Successor  means  for 
purposes  of  this  section  only  any  person 
who  receives  or  is  entitled  to  receive 
payment  for  milk  as  a  producer  in  those 
instances  in  which  the  producer  will 
otherwise  receive  no  payment  for  the 
milk  from  any  source. 

(o)  Reduction  means  that  amoimt  by 
which  the  price  received  for  milk 
marketed  for  conunercial  use  by 
producers  is  reduced,  or  is  required  to 
be  reduced,  in  accordance  with  the 
provisions  of  this  subpart. 


(p)  Refund  means  the  money  that  is  or 
may  be  returned  to  a  producer  under 
this  subpart  by  CCC  for  price  reductions 
made  under  this  subpart. 

(q)  Refund  period  means  the  calendar 
year  for  which  a  refuinl  is  being 
requested. 

(r)  Responsible  person  means: 

(1)  Any  person  who  pays,  or  who  is 
contractually  or  otherwise  required  to 
pay,  a  producer  or  producer's  successor 
for  milk  marketed  by  a  producer  for 
commercial  use,  except  to  the  extent 
that  the  producer  of  the  milk  is  the 
responsible  person  under  paragraph 
(r)(2)  of  this  section;  Provided,  that  the 
responsible  persons  under  this 
paragraph  shall  include,  but  are  not 
limited  to,  handlers  of  milk,  including  a 
handler  regulated  under  a  Federal  milk 
order  to  the  extent  of,  but  not  limited  to, 
milk  for  which  payments  are  transmitted 
by  the  handler  to  a  Market 
Administrator  under  such  an  order  for 
transmittal  by  the  Market  Administrator 
to  individual  producers;  and, 

(2)  Any  producer  with  respect  to  milk 
of  the  producer's  own  production  who 
markets  such  milk  for  commercial  use  in 
the  form  of  milk  or  milk  products: 

(!)  To  consumers  either  directly  or 
through  retail  or  wholesale  outlets,  or 

(ii)  To  persons  located  outside  of  the 
United  States. 

(s)  Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  been  delegated  or 
to  whom  authority  may  hereafter  be 
delegated  to  act  in  his  stead. 

(t)  State  Committee  means  an  ASCS  . 
state  coDunittee  established  under  16 
U.S.C  at  590h. 

(u)  United  States  means  the  50  states 
of  the  United  States  of  America,  the 
District  of  Columbia,  Puerto  Rico,  and 
the  territories  of  the  United  States  of 
America. 

(v)  United  States  Bank  means  a  bank 
organized  under  the  laws  of  the  United 
States,  a  state  of  the  United  States,  or 
the  District  of  Columbia. 

(w)  Vice  President,  CCC  means  the 
Vice  President  of  CCC  who  is  also  the 
Administrator  of  AMS. 

91430.342    RaaponslbHityfor 
adminlatration  of  ra  gulaMons. 

(a)  Collection.  The  AMS  and  its  Dairy 
Division  shall  have  the  responsibility  for 
administering  the  provisions  of  this 
subpart  which  relate  to  the  collection  of 
the  reduction  in  the  price  to  be  received 
by  producers  of  milk  and  the  remittance 
of  the  reduction  to  the  CCC. 
Administrative  subpoenas,  as  may  be 
determined  to  be  necessary  for  the 
administration  of  this  subpart  and  as 
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permitted  by  law,  may  be  issued  by  the 
Vice  President,  CCC,  or  his  designee. 

(b)  Refund.  DASCO,  through  the 
ASCS  State  and  county  committees, 
shall  have  the  responsibility  for 
administering  the  provisions  of  this 
subpart  which  relate  to  the 
establishment  and  determinations  of 
milk  marketings  during  a  base  period  for 
the  purpose  of  refunds,  and  all  other 
matters  relating  to  refunds  including 
administrative  oversight  of  payments 
and  the  recovery  of  overpayments. 

91430.343    Raqulrad  reductions  and 
ramittaitcas. 

(a)  Required  reductions.  (1)  A 
reduction  of  five  (5)  cents  per 
hundredweight  shall  be  made  in  the 
price  received  by  producers  for  all  milk 
produced  in  the  United  States  and 
marketed  by  producers  for  commercial 
use  during  the  period  beginning  on 
January  1, 1991,  and  ending  December 
31, 1991. 

(2)  Except  as  provided  by  the 
provisions  of  paragraph  (a)(3)  of  this 
section,  a  reduction  of  eleven  and 
twenty-five  hundredths  (11.25)  cents  per 
hundredweight  shall  be  made  in  the 
price  received  by  producers  for  all  milk 
produced  in  the  United  States  and 
marketed  by  producers  for  commercial 
use  during  the  period  beginning  on 
January  1, 1992.  and  ending  December 
31, 1995. 

(3)  For  each  of  the  calendar  years 
1992-95,  the  reduction  of  eleven  and 
twenty-five  hundredths  (11.25)  cents  per 
hundredweight  specifically  provided  for 
in  paragraph  (a)(2)  of  this  section  with 
respect  to  marketings  of  milk  for 
commercial  use  in  those  years,  shall  be 
increased  on,  or  before,  May  1  of  the 
year  for  the  remainder  of  the  year  by  an 
amount  per  hundredweight  of  milk  that 
is  necessary  in  order  to  compensate  for 
refunds  made  to  producers  of  milk  for 
price  reductions  collected  imder  this 
subpart  on  milk  marketed  for  the 
immediately  preceding  calendar  year. 

(b)  Remittances.  Each  responsible 
person  shall  remit  to  the  CCC  the  funds 
represented  by  the  reductions  required 
by  this  subpart  by  the  last  day  of  the 
month  following  the  month  in  which  the 
milk  was  marketed.  For  all  milk 
marketed  outside  of  the  United  States 
by  producers,  the  producer  shall  also 
remit  the  funds  represented  by  the 
reductions  to  CCC  by  the  last  day  of  the 
month  following  the  month  in  which  the 
milk  was  marketed,  unless  the  person 
paying  the  producer  for  such  milk  has 
remitted  the  funds  by  that  date,  in  which 
case  the  payment  shall  be  considered  to 
have  been  made  by  the  producer  and 
may  be  retained  by  CCC  on  that  basis. 
Remittances  to  the  CCC  shall  be  made 


using  negotiable  instruments  payable  in 
United  States  currency,  drawn  on  a 
United  States  bank,  and  made  payable 
to  the  Commodity  Credit  Corporation  or 
to  the  CCC.  Remittances  and  reports 
required  under  this  subpart  shall  be 
mailed  to  the  location  designated  by  the 
Dairy  Division. 

(c)  Remittance  report.  (1)  For  each 
month  that  a  person  is  a  responsible 
person,  such  person  shall,  in  addition  to 
remitting  the  funds  for  the  reduction,  file 
a  report  as  prescribed  by  the  Dairy 
Division  which  shall  include: 

(i)  The  identity  of  the  responsible 
person,  including  such  person's  business 
address; 

(ii)  The  month  in  which  the  applicable 
marketings  occurred; 

(iii)  The  total  pounds  of  milk  to  which 
the  remittance  applies;  and 

(iv)  Any  additional  information 
required  by  the  Dairy  Division. 

(2)  The  report  required  in  paragraph 
(c)(1)  of  this  section  shall  be  submitted 
by  the  due  date  for  the  remittances 
required  by  this  subpart. 

(d)  Application  of  Remittances.  Funds 
received  by  the  CCC  pursuant  to  this 
subpart  shall  be  applied  first  to  any 
outstanding  penalty,  then  to  late- 
payment  interest  and  other  charges,  and 
then  to  the  principal  amount  due. 

(e)  The  funds  remitted  to  the  CCC 
under  this  paragraph  shall  be 
considered  to  be  included  in  the 
payments  made  to  a  producer  of  milk  for 
purposes  of  the  minimum  price 
provisions  of  the  Agricultural 
Adjustment  Act  (7  U.S.C.  601  et  seq.),  as 
re-enacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937. 

§1430.344    Rafunda-Ganaral  provisions 
for  eligibility  and  ottiar  raquiraments. 

(a)  A  refund  of  a  reduction  in 
producer  proceeds  made  under  this 
subpart  may  be  made  only  to  the  extent 
explicitly  provided  for  in  this  subpart. 
Such  refunds  may  be  made  only  for  milk 
marketed  by  producers  in  the  period 
1991-95.  The  monies  that  may  be 
refunded  to  a  person  shall  oiily  include 
the  reductions  in  proceeds  of  that 
person  as  provided  for  in  S  1430.343(a) 
pursuant  to  provisions  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990. 

(b)  A  person  may  receive  a  refund 
only  for  reductions  actually  made  in  that 
person's  producer  proceeds  for  milk  and 
only  for  those  monies  actually  remitted 
to  CCC. 

(c)  If  other  conditions  are  met,  a 
person  may  receive  a  refund  of  the 
entire  refundable  reduction  made  under 
this  subpart  for  a  calendar  year  in  that 
person's  milk  producer  proceeds  if  for 
that  year  the  marketings  of  milk  for 


commercial  use,  individually,  of  that 
person  and  each  related  person  with 
respect  to  that  person  were  not  greater 
than  their  marketings  of  milk  for 
commercial  use  in  the  applicable  base 
period.  This  calculation  will  be  made 
separately  for  the  person  seeking  the 
refund  and  each  related  person. 

(d)  The  person  seeking  the  refund 
shall  be  responsible  to  prove  that  the 
refund  is  due.  Such  person  must  present 
all  relevant  data  needed  by  the  county 
committee  to  establish  eligibility  for  the 
payment  or  requested  by  the  County 
Committee  for  that  purpose.  That 
information  will  include  all  information 
needed  to  make  the  necessary 
determinations  concerning  related 
persons.  The  person  seeking  the  refund 
for  all  relevant  months  must  present 
month-by-month  marketing  data  for  that 
person  and  related  persons  for  the 
relevant  time  periods. 

(e)  If  the  person  seeking  the  refund 
was  a  responsible  person  for  such 
person's  own  milk  production,  then  such 
person  must  also  provide  proof  that  the 
required  remittances  were  paid  to  CCC. 
If  the  responsible  person  was  a  third 
party,  the  person  seeking  the  refund 
shall  be  required  to  certify  whether,  to 
the  best  of  such  person's  knowledge,  the 
reductions  to  be  refunded  were  remitted 
to  the  CCC.  If  the  third  party  did  not 
make  full  payment  for  all  marketings  of 
all  producers  for  the  relevant  period,  the 
refund  eligibihty  of  individual  producer 
shall  be  adjudged  in  such  manner  as 
DASCO  determines  to  be  appropriate 
taking  into  consideration  the  purposes 
of  this  subpart. 

(f)  The  burden  of  proof  on  all  refimd 
matters  shall  Ue  with  the  person  seeking 
to  obtain,  or  retain,  a  refund  from  CCC. 
Such  persons  may  be  required  to  obtain 
certifications  and  documentation  as 
needed  from  third  parties  to  establish 
eligibility  for  a  refund. 

(g)  A  person  may  seek  a  refund  as  a 
representative  of  a  producer  where  such 
representation  arises  by  reason  of  the 
death,  disappearance  or  incompetency 
of  the  producer  or  by  other  cause  as 
permitted  by  DASCO. 

(h)  No  persons  may  apply  for  a  refund  ^ 
before  the  end  of  the  year  of  the 
reduction  to  be  refunded. 

(i)  A  complete  application  for  a  refund 
with  all  necessary  documentation  must 
be  submitted  to  the  county  committee  by 
March  15  of  the  year  following  the  year 
for  which  the  refund  is  requested,  or  if 
March  15  is  not  a  business  day,  the  next 
business  day  thereafter. 

(j)  If  an  overpayment  of  a  refund  is 
made,  such  overpayment  shall  be  repaid 
to  CCC  with  interest  from  the  date  of  the 
overpayment.  TTie  repayment  shall  be 
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due  from  the  person  who  oiytained  the 
overpayment  and  any  penon  who 
knowingly  participated  in  a  adieme  or 
device  to  obtain  ^  overpayment.  If  the 
overpayment  resulted  from  a  failure  to 
comply  with  the  provisions  of  this 
subpart  or  results  from  a  violation  of 
this  subpart  the  persons  responsible 
shall,  in  addition,  be  liable  for  a  dvil 
penalty  to  be  paid  to  CCC.  The  amount 
of  the  penalty  may  be  up  to  the  amount 
equal  to  the  quantity  of  milk  involved  in 
the  overpayment  multiplied  by  the 
support  price  for  milk  at  the  time  the 
reduction  in  proceeds  was  made.  These 
liabilities  shall  be  in  addition  to  any 
others  imposed  by  law. 

(k)  All  determinations  made  by  county 
committee  with  respect  to  the  granting 
of  refunds  or  collection  of  overpayments 
shall  be  subfect  to  review  by  DASCO,  as 
deemed  needed  by  DASOO  to  assure 
uniformity  of  treatment  and  to  assure 
that  there  Is  full  compliance  with  the 
provisions  of  this  subpart 

I1430J4I 


Refunfle  for  yeaiu  In  wMGh  im  person 


(a)  For  purposes  of  calculating  refund 
eligibility  under  this  subpart  the 
marketings  of  a  person  for  commercial 
use  shall  include  all  such  marketings  for 
the  relevant  period  in  which  such  person 
had  an  interest 

(b)  As  determined  appropriate  by 
DASCO  to  accomplish  the  goals  of  the 
program,  the  county  committee  may  also 
consider  marketings  of  milk  occurring  in 
the  base  period  or  in  the  reduction  year 
of  any  operation  with  respect  to  which 
the  person  had  an  interest  in  the  herd, 
the  dairy  animals,  or  in  the  facihties 
involved  in  the  production  at  any  time 
during  the  base  period  or  reduction  year. 

(c)  DASCO  may  consider  a  person  to 
be  in  compliance  with  the  requirements 
for  the  refund  despite  a  failure  to 
comply  wi^  conditions  otherwise 
required  by  this  subpart  if  such  relief  is 
deemed  to  be  needed  to  afford  fair  and 
equitable  treatment  and  the  granting  of 
such  relief  will  not  impair  the 
accomphshment  of  the  goals  of  the 
program. 

(d)(1)  Persons  considered  to  be  a 
related  person  with  another  person  for 
purposes  of  calculating  refund  eligibility 
shall  be  as  follows: 

(i)  The  spouse  and  minor  diiid  of  sudt 
ii«rson  and/or  guardian  of  such  child: 

(ii)  Any  corporation  in  which  the 
person  is  a  stockholder,  shareholder,  or 
owner  of  equal  to,  or  greater  than,  a  10 
percent  interest  in  sudi  corporation: 

(iii)  Any  partnership,  joint  venture,  or 
othier  enterprise  in  which  the  person  has 


an  ownership  interest  or  fhiancial 
interest  and 

(iv)  Any  trust  in  whidi  the  person 
seeking  the  refund  or  any  person  listed 
paragraphs  (d)(1)  (i)  throu^  (iii)  of  this 
section  is  a  bcnieficiary  or  has  a 
Bnandal  interest. 

(2)  If  the  person  seeking  a  refund  is  a 
corporation,  partnership,  or  other  entity, 
the  related  persons  shall  be  considered 
to  be: 

(i)  Any  participant  owner,  or 
stockholder  in  the  entity  except  in  the 
case  of  corporations  only,  persons  with 
less  than  a  10  percent  share  in  the 
corporation  shall  not  be  considered  a 
related  person  with  respect  to  that 
corporation:  and 

(ii)  As  determined  under  the 
provisions  of  paragraph  (d)(1)  of  this 
section,  any  person  who  is  a  related 
person  with  respect  to  the  persons 
identified  as  a  related  person  to  an 
entity  under  (d)(2)(i)  of  this  section. 


S1430J46 
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(a)  If  a  producer  has  acquired  the 
complete  dairy  operation  (i.e.,  all  land, 
all  equipment  and  all  dairy  cattle  at  all 
locations)  of  a  family  member,  the  milk 
marketing  history  of  the  acquiring 
producer  may  be  increased  by  the  milk 
marketing  history  of  the  family  member. 
The  preceding  sentence  shall  apply  only 
if  the  transferor  no  longer  has  any 
interest  in  any  dairy,  dairy  herd,  or  in 
any  dairy  production.  No  other  transfer 
of  a  milk  marketing  history  shall  be 
permitted. 

(b)  A  request  for  a  transfer  of  the  milk 
marketing  history  must  be  made  to  the 
county  committee  of  the  coimty  where 
the  acquiring  producer's  dairy  farm  is 
located.  A  transfer  may  be  approved 
only  if  adequate  records  are  presented 
to  establish  eligibility  for  the  transfer. 

(c)  For  purposes  of  this  section: 

(1)  A  family  member  of  the  transferee 
of  the  dairy  operation  shall  include  all  of 
the  following: 

(i)  The  parent  grandparent,  or  legal 
guardian  of  the  transferee; 

(ii)  The  spouse  of  a  parent  or 
grandparent  of  the  transferee; 

(iii)  The  transferee's  spouse; 

(iv)  The  son,  dau^ter,  grandson  or 
granddau^ter  of  the  transferee,  or  the 
spouse  of  any  such  persons; 

(v)  Siblings  of  die  transferee  and  the 
spouses  of  such  siblings. 

(2)  Milk  marketing  history  means  the 
milk  marketings  by  the  transferor  of  the 
dairy  operations  in  tiie  year  preceding 
the  year  of  the  transfer  of  the  complete 
dairy  operation  which  could  have  been 
used  by  the  transferor  to  claim  a  refund 


of  a  reduction  in  producer  proceeds 
made  under  this  subpart. 

(d)  Notwithstanding  any  other 
provisions  of  ^is  subpart  if  a  milk 
marketing  history  is  transferred: 

(1)  The  transferor  shall  not  be  eligible 
for  a  refund  of  a  reduction  in  producer 
proceeds  made  in  the  year  of  the 
transfer. 

(2)  The  marketing  of  milk  in  the  year 
of  the  transfer  whidi  could  be  attributed 
to  the  transferor  shall  be  considered 
solely  to  be  marketings  by  the  transferee 
for  calculations  relating  to  refunds  of 
reductions  made  in  the  transfer  year  or 
in  the  following  year  and 

(3)  The  transferee,  to  the  extent  that 
other  condition  are  met  may  claim 
refunds  of  reduction  made  in  the 
proceeds  of  the  transferor  for  the 
transfer  year. 

(e)  A  transfer  of  milk  marketing 
history  under  this  section  shall  become  . 
null  and  void  if  the  transferor  returns  to 
dairying  at  any  tim"!  prior  to  the 
payment  of  a  refund  to  the  transferee 
which  took  into  account  the  transferor's 
marketings  of  milk. 

91430i»47   AvaNabiMyol  records  and 


(a)  Records  to  be  maintained.  Each 
responsible  person  and  person  seeking  a 
refund  shall  maintain  records  in  a 
manner  that  will  demonstrate 
compliance  with  the  provisions  of  this 
subpart  and/or  eligibility  for  a  refund. 

(b)  Availability  of  records  and 
facilities.  Each  responsible  person  or 
other  persons  affected  by  the  provisions 
of  this  subpart  shall  make  available  to 
authorized  representatives  of  the  CCC 
or  the  Department  all  records  and 
facihties  pertaining  to  such  person's 
operations  that  are  necessary  to 
determine  compliance  with  the 
provisions  of  this  subpart. 

(c)  Retention  of  records.  All  records 
required  under  this  subpart  shall  be 
retained  by  the  person  required  to  keep 
such  reconls  for  a  period  of  three  years' 
beginning  at  the  end  of  the  calendar 
year  to  which  such  records  pertain,  or 
for  such  longer  period  as  the  Dairy 
Division  or  the  CCC  may  require  by 
notice  to  such  person. 

Except  as  otherwise  provided  in  this 
section,  whenever  the  responsible 
person  or  person  obtaining  a  refund 
becomes  aware  through  an  audit  or 
other  means  that  an  error  in  payment  or 
refund  has  been  made,  such  person  must 
immediately  notify  the  CCC  of  the  error 
and  make  any  payment  to  the  CCC  that 
is  due  the  CCC,  together  with  any  late- 
payment  interest  and  other  charges  as 
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are  provided  for  in  this  subpart  If  the 
error  is  otherwise  unknown  to  the 
person  involved  until  notice  is  given  by 
the  CCC  the  underpayment  plus  late- 
payment  interest  and  other  diaiges 
provided  for  in  this  subpart  shall  be 
made  by  the  next  date  for  remitting 
reductions  as  provided  in  §  1430.343  or 
within  the  time  specified  by  the  CCC  if 
no  subsequent  remittances  are  required 
by  this  subpart  from  such  person. 
Overpayments  to  the  CCC  by  a 
responsible  person  shall  be  credited  to 
the  account  of  the  responsible  person 
remitting  the  overpayment  and  shall  be 
applied  against  amount  otherwise  due  to 
the  CCC  bam  the  responsible  person  or 
refunded  if  no  amounts  are  due  to  the 
CCC  itom  such  person.  Nothing  in  this 
section  shall  reduce  the  liability  of  a 
person  to  the  CCC  for  late-payment 
interest  and  other  charges  for 
underpayment  or  nonpayment  to  the 
CCC. 

§1430^49   CtwrgesandpenaMee. 

(a)  Charge  for  dishonored  negotiable 
instruments.  Each  person  who  issues  a 
negotiable  instrument  to  the  CCC  in 
connection  with  this  subpart  that  is  not 
honored  because  of  insufficient  frmds  or 
any  other  reason  will  be  charged  $25 
plus  such  additional  costs  as  may  apply. 
The  amount  of  this  charge  shall  be  in 
addition  to  any  and  all  other  authorized 
charges  and  penalties. 

(b)  Late-Payment  Interest.  Any  unpaid 
obligation  due  the  CCC  under  this 
subpart  shall  be  increased  by  late- 
payment  interest  Such  interest  shall  be 
assessed  in  accordance  with  the 
provisions  of  7  CFR  part  1403  or 
successor  regulations  so  designated  by 
the  Department  The  timeliness  of 
payment  to  the  CCC  shall  be  determined 
based  on  the  applicable  postmailc  date 
or  the  date  of  receipt  by  the  CCC  if  no 
postmark  date  is  available  or  legible. 

(c)  Penalties.  (1)  In  addition  to  other 
penalties  provided  for  in  this  subpart  a 
civil  penalty  payable  to  the  CCC  shall 
be  due  bom  any  responsible  person  %^o 
faUs  to  make  a  reduction  in  the  price  of 
milk  as  required  in  this  subpart  and 
from  any  person  who  fails  to  remit  to  the 
CCC  the  funds  required  to  be  collected 
and  remitted  by  this  subpart  or  fails  to 
comply  with  any  other  requirement  or 
provision  of  this  subpart  Such  penalty 
shall  be  in  addition  to  any  other  amount 
due  CCC  and  in  addition  to  any  other 
liability  imposed  by  law.  The  amount  of 
the  penalty  shall  be  up  to  an  amount 
which  is  equal  to  the  support  price  for 
milk  in  effiect  at  the  time  the  failure 
occurs  multiplied  by  the  quantity  of  milk 
involved.  The  Vice  President  CCC  or  a 
designee,  may  assess  a  penalty  at  less 
than  the  maximum  amount  where  it  is 


determined  equitable  in  those  cases 
where  the  failure  was  unintentional  and 
such  relief  can  be  granted  without  harm 
to  the  program. 

(2)  The  Vice  President  CCC  or  a 
designee,  shall  notify  any  person  against 
whom  a  penalty  is  to  be  assessed  of  the 
intention  to  assess  such  penalty  and 
provide  such  person  with  an  opportunity 
for  an  administrative  hearing. 

81430390    Umitatlon  of  authority. 

(a)  State  and  county  committees  or 
their  designees  do  not  have  authority  to 
modify  or  waive  any  of  the  provisions  of 
the  regulations  in  this  subpart 

(b)  A  State  committee  may  take  any 
action  authorized  or  required  by  the 
regulations  in  this  subpart  to  be  taken 
by  a  counfy  committee  when  such  action 
has  not  been  taken  by  the  coimfy 
committee.  A  State  committee  may  also: 

(1)  Correct  or  require  a  county 
committee  to  correct  any  action  taken 
by  such  county  committee  which  is  not 
in  accordance  with  the  regulations  in 
this  subpart  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  the  regulations  in 
this  subpart 

(c)  No  delegation  herein  to  a  State  or 
county  committee  shall  preclude 
DASCO,  or  a  designee,  from  determining 
any  question  arising  under  the 
regulations  in  this  subpart  or  from 
reversmg  or  modifying  any 
determination  made  by  a  State  or 
county  committee. 

§1430.351    Estates  and  trusts;  minors. 

(a)  For  purposes  of  this  subpart,  a 
receiver  of  an  insolvent  debtor's  estate 
and  the  trustee  of  a  tnut  estate  may,  for 
the  purpose  of  this  subpart  be 
considered  to  represent  an  insolvent 
producer  and  the  beneficiaries  of  a  trust, 
respectively,  and  the  production  of  the 
receiver  or  trustee  shall  be  considered  to 
be  production  of  the  producer  which 
sudi  receiver  or  trustee  represents. 
Program  documents  executed  by  the 
receiver  or  trustee  will  be  accepted  only 
if  they  are  legally  authorized  and  valid 
and  such  person  has  the  authority  to 
execute  the  applicable  documents. 

(b)  A  person  seeking  a  refund  under 
the  provisions  of  this  part  who  is  a 
minor  shall  be  eligible  for  a  refund 
under  the  regulations  in  this  subpart 
only  if: 

(1)  The  right  of  majority  has  been 
conferred  on  the  minor  by  court 
proceedings  or  by  statute; 

(2)  A  guardian  has  been  appointed  to 
manage  the  minor's  property  and  the 
applicable  program  documents  are 
signed  by  the  guardian:  or 


(3)  As  determined  by  DASCO,  an 
acceptable  bond  is  furnished  by  an 
acceptable  surety  which  protects  COC 
against  any  bss  as  may  result  to  CCC  in 
connection  with  the  minor  aiul  the 
administration  of  this  subpart 


9  1430.352 

Except  as  otherwise  provided  in  this 
subpart  with  respect  to  matters  under 
the  supervision  of  AMS.  the  appeal 
regulations  in  7  CFR  part  780  shall  be 
applicable  to  appeals  of  determinations 
made  under  this  subpart. 


91430.353 

If  a  refund  is  disbursed  under  this 
subpart  w^iich  exceeds  the  amount 
allowed  in  this  subpart,  the  person 
receiving  payment  and  that  person's 
successors  shall  be  personally  liable  for 
repayment  of  the  amount  of  sudi  excess 
payment  plus  interest  computed  in 
accordance  with  7  CFR  part  1403.  if 
applicable,  or  in  the  amount  allowed  by 
law  if  part  1403  does  not  apply. 

91430.354    Death,  btcon^etency.  or 
disappaaranee. 

In  the  case  of  the  death, 
incompetency,  or  disappearance  of  any 
person  who  is  entitled  to  a  refund,  such 
refund  may  be  made  to  the  person  or 
persons  who  are  specified  in  7  CFR  part 
707.  The  person  requesting  such  refund 
shall  file  Form  ASCS-d25.  "Application 
for  Payment  of  Amounts  Due  Persons 
Who  Have  Died,  Disappeared,  or  Have 
Been  Declared  Incompetent"  as 
provided  in  that  part  or  meet  such  other 
requirements  as  may  be  imposed  in 
successor  regulations  so  designated  by 
the  Department 


91430.355 

Any  person  who  may  be  entitled  to  a 
refund  may  assign  his  rights  to  such 
refund  in  accordance  with  7  CFR  part  - 
1404  or  successor  regulations  as 
designated  by  the  Department. 

91430.356  Instnictions  and  forma. 

Such  forms  and  instructions  as  are 
necessary  for  establishing  milk 
marketings  during  the  base  period  and 
obtaining  refunds  pursuant  to  the 
provisions  in  this  subpart  may  be 
obtained  from  the  coimty  ASCS  o^oe. 

91430.357  ScfMflW  or  device 

(a)  Any  person  who  is  determined  by 
the  CCC  to  have  knowingly  adopted,  or 
participated  in.  any  scheme  or  device 
which  tends  to  defeat  or  has  the  effect 
of  defeating,  the  implementation  of,  or 
purposes  of,  the  provisions  of  this 
subpart  or  the  program  provided  for  in 
this  subpart,  or  who  makes  any 
fraudulent  representation  or 
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misrepresents  any  fact  affecting  a 
determination  under  this  subpart,  shall 
be  considered  to  have  knowingly 
violated  the  provisions  of  this  subpart 
and  shall  be  liable  for  the  civil  penalty 
provided  for  in  this  subpart  In  such 
event,  in  addition  to  any  penalties  which 
are  due,  all  amounts  which  would  have 
been  due  to  the  CCC  for  the  reductions 
required  by  this  subpart  but  which  were 
not  paid  because  of  the  prohibited 
activity  shall  be  immediately  payable  by 
such  person  to  the  CCC 

(b)  All  or  any  part  of  the  refunds  due  a 
person  under  this  part  may  be  withheld 
or  required  to  be  refunded  to  the  CCC 
with  interest  computed  in  accordance 
with  7  CFR  part  1403  if  the  person 
adopts,  or  participates  in  adopting,  any 
scheme  or  device  designed  to  evade,  or 
which  has  the  effect  of  evading,  the 
rules  and  purposes  of  this  part.  Such 
acts  shall  subject  the  person  involved  to 
penalties  at  the  rate  provided  for  in  this 
subpart,  and  such  acts  include,  but  are 
not  limited  to,  concealing  from  the 
county  committee  any  information 
having  a  bearing  on  the  application  of 
the  rules  of  this  part,  submitting  false 
information  to  the  county  committee, 
transferring  dairy  cows  to  another  dairy 
operation  in  order  to  meet  requirements 
for  refunds,  or  creating  flctitious  entities. 
This  liability  shall  be  in  addition  to  any 
other  liability  imposed  in  accordance 
with  this  subpart  or  any  other  provision 
of  law. 

|1430J8t   ConOnulnoeblgMena. 

The  obligations  of  any  person  that 
arise  under  this  subpart  shall  continue 
in  effect  until  final  payment  or  other 
disposition  agreed  to  by  the  CCC  even 
though  the  reductions  provided  for  in 
this  part  may  no  longer  be  required. 

I  i4j0.88a   AdniMstrslive  review  of 


Any  responsible  person  who  is 
adversely  affected  by  any  determination 
of  liability  under  the  terms  and 
conditions  of  this  subpart  that  relate  to 
the  collection  of  the  reductions  required 
by  this  subpart  shall  be  able  to  obtain 
further  consideration  of  such 
determination  by  filing  a  request  for 
reconsideration  with  the  Director  of  the 
Dairy  Division  within  30  days  of  the 
date  of  notice  of  the  determination.  If. 
upon  reconsideration  by  the  Director, 
the  responsible  person  is  dissatisfied 
with  the  new  determination,  such  person 
may  obtain  a  review  of  such 
determination  and  an  informal  hearing 
by  filing  an  appeal  with  the  Vice 
lYesident  CCC.  Such  appeal  must  be 
filed  within  15  days  of  the  date  of  the 
redetermination  by  the  Director.  Such 
appeals  to  the  Vice  President,  CCC  will. 


to  the  extent  practicable,  be  conducted 
in  the  same  manner  as  administrative 
appeals  which  are  conducted  under  7 
CFR  part  780.  The  decision  on  such 
appeal  shall  constitute  the  final  agency 
action  in  the  matter. 

11490.380   OftsetaandwtthhoMnga. 

The  CCC  may  offset  or  withhold  any 
amounts  due  the  CCC  under  this  subpart 
in  accordance  with  the  provisions  of  7 
CFR  part  1403  or  successor  regulations 
as  designated  by  the  Department 

i1480J81    Paperworfc  Reduction  Act 
MelQnMi  mmoer. 

The  Office  of  Management  and  Budget 
has  approved  the  reduction  related 
information  collection  requirements 
contained  in  these  regulations  under  the 
provisions  of  44  U.S.C.  Chapter  35  and 
OMB  number  0560-0126  has  been 
assigned.  Information  collection 
requirements  related  to  refunds  will  be 
submitted  for  approval  at  a  later  date. 

Signed  at  Wasliington.  DC,  on  lanuary  31, 
1991. 

Keith  D.  Bjerke, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
[FR  Doc.  91-2784  Piled  2-1-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
F«d«ral  Aviation  Admlnlatratlon 

14  CFR  Part  39 

[Docket  No.  80-NM-26»-AO;  Amdt  3»- 
8880] 

AkworthkMaa  UractlvM;  Aaroapatiala 
Modal  ATR42  and  ATR72  Sariaa 


AOINCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting 
Airworthiness  Directive  (AD]  T90-2d-52, 
which  was  previously  made  effective  as 
to  all  known  U.S.  owners  and  operators 
of  Aerospatiale  Model  ATR42  and 
ATR72  series  airplanes  by  individual 
telegrams.  This  AD  requires  repetitive 
detailed  visual  inspections  to  detect 
defects  in  the  aileron  control  system, 
and  repair  or  replacement  if  necessary; 
flight  diecks  and  ground  inspections  of 
certain  airplanes:  and  a  revision  to  the 
Airplane  Flight  Manual  and  the 
installation  of  a  warning  placard  to 
prohibit  the  use  of  roll  trim  in  certain 
situations.  This  action  is  prompted  by 
recent  reports  of  roll  departures  at 


manual  disconnection  of  the  autopilot 
one  of  whidi  led  to  an  1,800-foot  altitude 
loss.  This  condition,  if  not  corrected, 
could  result  in  severely  reduced 
contit>llability  of  the  airplane. 

DATta:  Effective  February  19, 1991,  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  telegraphic  AD  T90-26-52, 
issued  December  13, 1990,  which 
contained  this  amendment.  ' 


:  The  applicable  service 
information  may  be  obtained  finm 
Aero^iatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France. 

This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 
FOn  PURTHCII  INFORMATION  CONTACT: 
Mr.  Robert  McCracken,  Flight  Test  and 
Systems  Branch,  ANM-111;  telephone 
(206)  227-2118.  Mailing  address:  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055^(056. 

SURflCMCNTARV  INFORMATION:  On 

November  16, 1990,  the  FAA  issued 
telegraphic  AD  T90-24-51,  applicable  to 
Model  ATR42  and  ATR72  series 
airplanes,  to  require  a  one-time 
inspection  to  detect  defects  in  the 
aileron  control  system:  a  flight  check  to 
detect  incorrect  trim  tab  settings;  and 
repair  or  replacement  of  defective  parts, 
if  necesary.  In  addition,  that  AD 
required  operators  to  report  any  defects 
to  the  FAA.  That  action  was  prompted 
by  a  report  of  a  roll  departiire  at  manual 
disconnection  of  the  autopilot  leading  to 
an  1,800-foot  altitude  loss.  This 
condition,  if  not  corrected,  could  result 
in  severely  reduced  controllability  of  the 
airplane. 

Subsequent  to  the  issuance  of  that 
telegraphic  AD,  tiie  FAA  received  19 
reports  of  bad  bearings  in  the  aileron 
control  system  at  various  locations  in 
the  wings.  In  addition,  the  FAA  was 
advised  that  analysis  of  the  initial  flight 
check  data  indicated  that  a  revision  was 
warranted  of  the  flight  check  procedures 
currentiy  required  by  AD  T90-24-51, 
pertaining  to  the  verification  of  flight 
control  trim  settings.  ApparenUy, 
affected  operators  were  hf  'ing  difficulty 
meeting  the  specified  flight  conditions 
(speed,  C.G.  location,  and  test 
procedures)  in  order  to  perform  the 
flight  check  properly  and  obtain 
meaningful  results. 

Additionally,  one  operator  found  that 
a  rudder  tab  setting  was  out  of  required 
tolerances.  AD  TOO-24-51  did  not 
require  a  check  of  the  rudder  tab 
settings.  Incorrect  rudder  tab  settings,  if 
not  detected  and  corrected,  could  result 
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in  reduced  controllability  of  the 
airplane,  and  may  have  contributed  to 
the  incident  that  gave  rise  to  the 
issuance  of  Telegraphic  AD  T80-24-51. 

In  addition,  further  analysis  of  the 
flight  data  bom  the  reported  incident 
indicated  that  the  autopilot  may  have 
masked  a  severe  out-of-trim  condition 
established  by  the  pilot  while  the 
autopilot  was  engaged,  lliis  out-of-trim 
condition  resulted  in  unexpected  high 
roll  forces  being  experienced  by  the 
pilot  at  autopilot  disconnect.  For  this 
reason,  the  FAA  determined  that  roll 
trim  in  excess  of  plus  or  minus  one  unit 
(one  dot]  of  roll  trim  must  be  prohibited 
when  the  autopilot  is  in  use. 

Aerospatiale  has  issued  Service 
Bulletins  ATR42-Z7-OSO0  and  ATR72- 
27-1013,  both  dated  November  22, 1990, 
which  describe  procedures  for  a  flight 
check  to  detect  incorrect  trim  tab 
settings,  and  repair,  if  necessary. 
Aerospatiale  has  also  issued  Service 
Bulletins  ATR42-27-0051  and  ART72- 
27-1014.  both  dated  November  22.  loga 
which  describe  procedures  for  a  ground 
inspection  to  detect  incorrect  rudder  tab 
settings,  and  repair  or  replacement  of 
defective  parts,  if  necessary.  The 
Direction  G6n6rale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  of  France,  has  classified  these 
service  bulletins  as  mandatory,  and  has 
issued  Telegraphic  Airworthiness 
Directives  090-201-033(B)Rl  (for  the 
model  ATR42]  and  090-220-<»4(B)  (for 
the  model  ATR72]  addressing  this 
subject 

Aerospatiale  has  also  issued  Service 
Bulletin  ATR42-27-0022,  Revision  1, 
dated  April  14. 1988,  which  describes 
procedures  to  inspect  the  aileron  control 
linkage  crank  assembly,  and  repair,  if 
necessary.  The  DGAC  has  not  classified 
this  service  bulletin  as  mandatory. 

This  airplane  model  is  manfuactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  FAA  issued  telegraphic  AD 
Tgo-2e-52  on  December  13, 1990.  which 
supersedes  telegraphic  AD  T90-24-51  to 
require:  (1)  Repetitive  detailed  visual 
inspections  to  detect  defects  in  the 
aileron  control  system;  (2)  a  revision  of 
the  currentiy  required  fli^t  check 
procedures;  (3)  a  ground  inspection  to 
detect  incorrect  rudder  tab  settings;  (4) 
repair  or  replacement  of  defective  parts, 
if  necessary;  and  (5)  a  revision  to  the 
Airplane  FUght  Manual  and  the 
installation  of  a  warning  placard  in  the 
cockpit  to  prohibit  the  use  of  roll  trim  in 


excess  of  plus  or  minus  one  unit  (one 
dot]  wrfaen  tiie  autopilot  is  in  use,  except 
to  trim  for  an  engine  failure  condition.  In 
addition,  the  AD  requires  that  operators 
report  any  defects  to  the  FAA. 

These  are  considered  to  be  interim 
actions  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking  to  address  it 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  ^ovisions 
of  tiie  Paperworic  Reduction  Act  of  1960 
(Pub.  L  96-511)  cmd  have  been  assigned 
OMB  Contivl  Number  2120-0056. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  telegrams  issued  on 
December  13, 1990,  to  all  kno%vn  U.S. 
owners  and  operators  of  Aerospatiale 
Model  ATR42  and  ATR72  series 
airplanes.  These  conditions  still  exist 
and  the  AD  is  hereby  published  in  the 
Federal  Remoter  as  an  amendment  to 
5  39.13  of  part  39  of  the  Federal  Aviation 
Regulations  (FAR)  to  make  it  effective 
as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  diriect  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  and  tiiat  it  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  tfie 
agency  to  follow  the  procedures  of 
Executive  Order  12291  with  respect  to 
this  rule  since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft  It  has  been 
determined  further  that  tiiis  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26. 1979).  If  it  is 
determined  that  diis  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Docket. 


list  of  Sub}ects  in  14  CFR  Part  M 

Air  transportation.  Aircraft  Aviation 

safety.  Safety. 

Adoptioo  of  the  Amandmeni 

Accordin^y.  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  30  of  the  Federal 
Aviation  Regulations  as  follows: 


PART 


1 


1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C  10e(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11 J9. 

$39.13   [Amended] 

2.  Section  39.13  is  amended  by 
superseding  telegraphic  AD  TBO-24-51, 
issued  November  16, 1990,  with  the 
following  new  airwortiiiness  directive: 

AerospetialK  Appliet  to  aH  Modd  ATR42 
and  ATR72  aeriea  aiiplaDes.  certificated 
in  any  category.  Compiienoe  it  required 
as  indicated,  imless  previously 
accomplished. 
To  prevent  reduced  controUabiUty  of  tlie 
airplane  resulting  from  increased  friction  in 
the  aileron  control  system  or  incorrect 
settings  of  the  aileron  or  rudder  trim  tabs, 
accomplish  the  following: 

A.  Within  48  hours  after  the  effective  date 
of  this  AD,  accomplish  the  following: 

1.  Add  the  following  to  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  and  notify  all  crew  members. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM.  "Use  of  roll  trim 
in  excess  of  plus  or  minus  one  unit  (one  dot) 
with  the  autopilot  engaged  is  prohibited 
except  for  an  engine  failure  condition." 

2.  Install  a  warning  placard  in  the  cockpit 
in  full  view  of  tiie  pilot  and  co-pilot  whidi 
states: 

"WARNING-DO  NOT  EXCEED  PLUS  OR 
MINUS  ONE  UNIT  (ONE  DOT)  OF  ROLL 
TRIM  WITH  THE  AUTOPILOT  ENGAGED 
EXCEPT  FOR  AN  ENGINE  FAILURE 
CONDITION." 

B.  Prior  to  the  total  accumulation  of  IJOBO 
hours  time-in-service  on  the  airplane,  or 
within  50  hooia  time-in-senrice  after  the 
eSective  data  of  tliia  AD.  wiiichever  occurs 
later,  and  dwreafter  at  intervals  not  to 
exceed  14)00  hoan  time-in-service, 
accompliidi  the  following: 

1.  Open  all  inspectiaa  plates  in  the  wing 
which  provide  aooeaa  to  the  aileron  control 
system:  perfonn  a  detailed  visual  inspection 
of  the  aileron  control  system  in  accordance 
with  the  manufacturer's  Maintenance  Manual 
and  verify  that  there  is  freedom  of  movement 
without  bindii^  and,  for  the  Model  ATR42, 
verify,  in  accordanoe  with  Aerospatiale 
Service  Bulletin  ATR42-Z7-0Q22,  Revision  1. 
dated  April  14,  isas,  that  tliere  is  no  free  play 
in  excess  of  tolerances  specified  In  the 
service  bulletin. 
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2.  Parfoim  ■  daUilad  visual  impaction  of 
•n  bearinst  of  tha  ailaron  control  tyatem 
locatad  in  tha  winga  for  propar  oparation  and 
tha  abanoca  of  physical  dafacta. 

9.  If  discrapandes  ara  found,  prior  to 
furthar  fligfat,  rapair  or  rapiaca  any  dafectiva 
parts  with  sarvicaabla  parts,  or  otbarwisa 
corract  discrapandaa,  m  aooordanca  with  tha 
manufocturar's  Maintananca  Manual. 

C  For  all  Modal  ATR42  and  ATR72  saries 
airplanaa  on  which  tha  mddar  and/or 
akvator  tab  rods  hava  baan  raplacad  in 
accordanca  with  Sarvioa  Bullatins  ATR42-27- 
0048,  datad  Juna  11.  iVBO,  ATR4»-27-OO40. 
datad  Saptambar  14.  ISSa  ATR7a-27-100S, 
datad  )una  11. 198a  or  ATR7Z-27-1012.  datad 
Octobar  28. 188a  aooompUsh  tha  following: 

1.  If  aithar  of  tha  fbUowing  conditions 
apply,  within  IS  days  aflar  um  affactiva  data 
of  this  AD,  parfonn  a  flight  chack  in 
accordanca  with  paragraph  C  of 
Aaroapatlala  Sarvioa  Bullatins  ATR42-27- 
OOOO  and  ATR7a-27-101S.  both  datad 
Novambar  22, 198a  as  applicabla: 

a.  If.  as  a  raault  of  tha  (light  chack  required 
by  telagraphic  AD  THK44-S1  (issued 
Novambar  IS,  1980),  tha  trim  settings  were 
determined  to  be  outside  the  acceptable 
valuea  spadfiad  in  tha  telegraphic  AD;  or 

b.  If  that  flight  chack  has  not  been 
accomplished  as  of  tha  effective  date  of  this 
AD. 

The  flight  chack  must  not  be  performed 
during  commercial  flight 

2.  If  one  or  more  of  the  trim  indications  are 
out  of  tolerance,  repair  prior  to  further  flight, 
in  a  manner  approved  by  the  Manager, 
Standardisation  Branch,  ANM-113.  FAA. 
Airplane  Transport  Directorate. 

Note:  If  the  flight  check  required  by 
paragraph  C  of  telegraphic  AO  T90-24-61 
has  been  performed,  and  the  trim  settings 
were  witUn  the  acceptable  values  specified 
in  that  telegraphic  AO,  no  further  action  is 
required  by  this  paragraph. 

D.  For  all  Modal  ATR42  and  ATR72  series 
airplanaa  on  which  the  rudder  tab  rods  have 
been  replacad  in  accordance  with  Service 
Bulletins  ATR42-27-004e,  datad  June  11, 190a 
ATR4^.^7-004a  dated  September  14.  igea 
ATR72-27-10(».  dated  June  11. 198a  or 
ATR72-27-l(n2.  datad  October  29, 1980: 

1.  Within  7  days  after  the  effective  date  of 
this  AD,  perform  a  ground  inspection  to 
detect  incorrect  rudder  and  trim  tab  settings, 
tai  accordance  with  Aerocpatiale  Service 
Bulletins  ATR42-27-00S1  and  ATR72-27- 
0014,  both  dated  November  22, 198a  as 
applicable. 

X  If  discrepancies  are  found,  prior  to 
further  fli^t  repair  or  replace  defective  parts 
in  accordance  with  the  aervioe  bulletins. 

B.  Within  10  days  after  accomplishing  the 
inspections  required  by  paragraphs  B..  C 
and  D.  of  dils  AD.  submit  a  written  report  of 
all  defects  to  the  Manager,  Standardization 
Branch.  ANX(-113.  FAA,  Transport  Airplane 
Directorate.  IflOl  Und  Avenue  SW^  Renton, 
Washington  90065-4068.  Fax  number  (206) 
227-132a 

F.  An  alternate  means  of  compliance  or 
edjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
oe  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate. 


Nolec  Hie  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch.  ANM-113.  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch.  ANM-113. 

G.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.198  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  receiveid  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to 
Aeroapatiale,  316  Route  de  Bayonne,  31060 
Toulouse,  Cedex  03.  France.  These 
documents  may  be  examined  at  tha  FAA. 
Northweat  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Und  Avenue  SW.. 
Renton.  Washington. 

Thic  AD  supersedes  telegraphic  AD 
T90-24-61.  issued  on  November  16, 1990. 

This  amendment  becomes  effective 
February  19, 1991  as  to  all  persons, 
except  those  persons  to  whom  it  was 
made  immediately  effective  by 
telegraphic  AD  T90-2&-52,  issued 
December  13, 1990,  which  contained  this 
amendment. 

Issued  in  Renton.  Washington,  on  January 
23.1961. 

Danafl  M.  Paderson, 
Acting  Manager,  Tnuuport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  91-2819  Filed  2-4-91;  8:45  am] 
SHJJNQ  cooi  4eia-is-ii 


14CFRPart39 
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AlrworthlfMM  DirtctivM;  Bo«ing 
Modd  747  8#rtas  AliptonM 

AOINCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


r.  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  requires 
inspection  of  certain  trailing  edge  flap 
tracts  for  adequate  cadmium  plating  of 
the  fail-safe  bar  bolt  holes  and  plating  of 
such  holes,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
missing  cadmium  plating  and  corrosion 
in  certain  flap  tradk  fail-safe  bar  bolt 
holes.  This  condition,  if  not  corrected, 
cotild  result  in  fracture  of  the  trailing 
edge  flap  track,  separation  of  the  flap 
supported  by  the  track,  and  resultant 
reduction  of  the  controllability  of  the 
airplane  and/or  damage  to  other 
structiue  from  impact  with  the  departing 
debris. 
■rracnvi  dati:  March  11. 1991. 


:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
96124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Und  Avenue  SW., 
Renton,  Washington. 

PON  niimWII  MPORMATKNI  CONTACT: 

Mr.  Richard  H.  Yarges,  Seattle  Aircraft 
Certiflcation  Office,  Airframe  Branch. 
ANM-120S:  telephone  (206)  227-2773. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

tUPPUMINTAItV  MPOMMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  747  series  airplanes, 
which  requires  inspection  of  certain 
trailing  edge  flap  tracks  for  adequate 
cadmium  plating  of  the  fail-safe  bar  bolt 
holes  and  plating  of  such  holes,  if 
necessary,  was  pubUshed  in  the  Federal 
Renter  on  September  20, 1990  (55  FR 
38609). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  stated  that  if 
corrosion  is  found  in  some  of  the  bolt 
holes  of  a  given  flap  track,  paragraph  D. 
of  the  rule  should  only  require  rework  of 
the  bolt  holes  in  whidi  corrosion  is 
found  and  not  all  of  the  forward  four  . 
bolt  holes  on  each  side  of  the  affected 
track.  The  FAA  conctus  and  has  revised 
the  final  rule  accordingly. 

One  commenter  stated  that  the 
proposed  AD  prescribes  replacement  of 
the  flap  tracks  if  a  crack  is  found  in  a 
bolt  hole;  however,  small  cracks 
emanating  from  bolt  holes  can  be 
removed  by  oversizing  the  hole, 
llierefore,  the  commenter  requested  that 
the  AD  be  revised  to  require 
replacement  of  the  tracks  only  if  the 
cracks  cannot  be  removed  by  oversizing. 
The  FAA  does  not  concur  with  the 
commenter's  request.  Although  the  FAA 
agrees  that  it  may  be  possible  to  remove 
a  small  crack  by  oversizing  the  track 
while  installed  on  the  airplane,  this  has 
never  been  accomplished  on  a  new  style 
track  (in  fact,  no  cracking  has  been 
reported  on  any  new-style  track),  and 
the  manufactiuer  has  not  provided  such 
a  procedure  for  this  in  the  service 
bulletin.  However,  the  AD  does  allow 
the  use  of  any  "serviceable"  track  as  a 
replacement;  this  would  not  preclude  a 
track  which  was  made  "serviceable" 
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through  an  FAA-approved  procedure  to 
rework  a  crack.  No  change  to  the  AD  is 
considered  necessary. 

One  commenter  stated  that  there 
could  be  a  problem  with  the  availability 
of  Boeing  tooling  for  the  repair  of 
corroded  holes;  this  could  affect  the 
commenter's  ability  to  comply  within 
the  times  specifled  in  the  AD.  The  FAA 
has  investigated  tooling  availability  and 
does  not  foresee  a  problem:  therefore, 
no  change  to  the  AO  is  considered 
necessary. 

One  commenter  noted  that  there  is  an 
inconsistency  between  an  operator- 
applied  cadmium  plate,  which  requires 
an  inspection  after  10  years  according  to 
the  service  bulletin,  and  a  factory- 
applied  cadmium  plate,  which  requires 
no«uch  inspection.  The  FAA  notes  that 
this  inspection  was  not  the  subject  of 
this  AD  and.  therefore,  no  change  to  the 
flnal  rule  is  necessary. 

One  commenter  stated  that  certain 
discrepancies  in  the  part  numbers  called 
out  in  the  service  bulletin  should  be 
corrected  before  the  AD  is  issued.  The 
FAA  concurs  with  this  conunent  These 
discrepancies  are  corrected  in  Revision 
1  to  the  service  bulletin,  which  is 
referenced  in  the  final  rule  as  an 
appropriate  service  information  source. 

One  commenter  proposed  that  the 
requirement  for  cadmium  plating  and 
chemical  film  treatment  be  deleted,  and 
that  only  the  application  of  a  primer  be 
required.  The  commenter  stated  that  this 
would  avoid  uncontrollable  chemical 
reactions  on  the  parts  affected  that 
would  result  from  the  cadmium  plating 
solution  penetrating  between  faying 
surfaces  of  steel  and  aluminum. 

The  FAA  does  not  concur  with  this 
proposal.  The  faying  surfaces  of 
aluminum  and  steel  are  fay  sealed 
during  production.  This  would  preclude 
penetration  by  the  plating  solution. 

One  commenter  proposed  that  a  1,000 
flight  cycle  time  period  be  allowed  in 
proposed  paragraph  B.  between  the  time 
any  cadmium  plating  is  detected  to  be 
missing  and  the  time  it  is  restored.  The 
commenter  considered  this  suggestion  to 
be  justified  since  missing  cadmium 
plating  with  no  corrosion  present  is  a 
less  severe  airworthiness  problem  than 
corrosion  present  in  a  fastener  hole,  and 
the  rule,  as  cturentiy  proposed,  woiild 
allow  correction  of  corrosion  found  in  a 
fastener  hole  to  be  deferred  for  1,000 
flight  cycles  after  it  is  initially  detected. 
The  FAA  concurs.  As  a  practical  matter, 
the  FAA  had  not  considered  that  an 
operator  would  inspect  for  the  missing 
cadmium  plating  condition  without 
having  equipment  and  time  available  to 
restore  the  plating  if  necessary.  The 
1,000-flight  cycle  allowance  was  made  in 
the  case  that  corrosion  is  discovered 


(and  then  only  with  additional  stringent 
inspections)  because  this  condition  is 
less  likely  to  exist,  and  because  of  the 
difficulty  of  the  rework  procedure  and 
the  possibility  that  tooling  may  not  be 
immediately  available  to  correct  the 
condition.  However,  the  FAA  concurs 
that  the  condition  of  missing  cadmium 
plating  is  no  more  critical  than  the 
condition  of  corrosion  and  missing 
cadmium  plating  together,  therefore,  the 
final  rule  has  been  revised  to  allow 
deferral  of  the  cadmium  plating 
restoration  if  the  flap  track  is  subjected 
to  stringent  inspections. 

The  manufacturer  commented  that  the 
proposed  repetitive  inspection  intervals, 
imposed  in  tiie  case  where  corrosion  is 
fotmd  in  a  bolt  hole  and  an  operator 
elects  to  continue  to  operate,  are  too 
stringent  The  manufacturer  cited  some 
data  that  justifies  longer  inspection 
intervals.  The  FAA  concurs  that  the 
inspection  intervals  between  eddy 
ciurent  inspection  of  the  bolt  holes 
could  be  lengthened  somewhat  without 
compromising  safety;  however,  the  FAA 
does  not  concur  with  the  600  flight  cycle 
repetitive  interval  recommended  in  the 
applicable  service  bulletin.  Upon  further 
consideration,  the  FAA  has  determined 
that  the  interval  for  the  eddy  oirrent 
inspection  may  be  extended  from  the 
proposed  100  flight  cycles  to  250  flight 
cycles,  and  has  revised  the  final  rule 
accordingly. 

Since  issuance  of  the  NPRM,  the  FAA 
has  reviewed  and  approved  Boeing 
Service  Bulletin  747-57-2256,  Revision  1, 
dated  November  15. 1990.  which 
describes  procedures  for  inspection  and 
rework  of  the  forward  flap  track  bolt 
holes.  The  revision  clarifies  and  corrects 
the  basic  bulletin.  The  final  rule  has 
been  revised  to  reflect  this  revision  as 
an  additional  service  information 
soim:e. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  %vith  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  rule. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Mtmagement 
and  Budget  (0MB)  imder  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511)  and  have  been  assigned 
OMB  Conbt))  Number  2120-0056. 

There  are  approximately  750  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  170  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 


it  will  take  approximately  50  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$340,000. 

The  regulation  adopted  herein  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
witii  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action: 

(1)  Is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  will  not  have 
a  significant  economic  impact  positive 
or  negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  A  final 
evaluation  has  been  prepared  for  this 
action  and  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  Part  39  of  tiie  Federal 
Aviation  Regulations  as  follows: 

PART  3»-[  AMENDED] 

1.  The  authority  citation  for  part  39 
continues.to  read  as  follows: 

Audiority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.a  106(g]  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

1 39.13   [AmemM] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  747  series 
airplanes,  listed  in  Boeing  Service 
B>i!letin  747-57-2256.  dated  March  & 
1990,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  flap  track  failures,  accomplish 
the  following: 

A.  Prior  to  the  accumulation  of  30,000  flight 
hours,  or  8  years  time-in-service,  on  current 
production  flap  tracks,  whichever  occurs 
first  or  within  2,000  flight  cycles  after  the 
effective  dale  of  this  AD,  whichever  occurs 
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later,  perform  a  borescope  inspection  of  the 
brwinr  reor  boit  hoin  on  even  thfe  of  the 

I  tTMJny  9o^f^  nMp  tracra  rar  con'osion 
tpliting^in 


BMnt  Setvie*  BuUete  747-V-22M.  dated 
Maidi  Ik  IHO.  or  lUviakNk  1.  dated  November 
15, 1980  (hereafter  referred  to  as  "tke 
BuUetiii"V  If  tba  cadmium  plating  is  adequate, 
as  specflieo  to  the  BmiBfiii,  and  no  corrosion 
or  cracw  K9  NNBMft  B9  Rirflwr  action  with 
iH^ect  I*  *li  AD  Is  lavrived  V  the  cadmiwn 
plitkH  l»  ml  adavBia;  V  tf  caRosiaa  sxiatB 
in  the  Ml  hota;  ptW  to  farther  BigM.  coRdoct 
aaaddy  caoenl  iMpactiaa  of  the  bolt  hole  for 
cracks  in  accordance  with  tha  fttlletin 

E  If  catiouum  platini  is  not  adequate  and 
no  corrosion  or  cracks  are  found  during  the 
inspection  required  by  paragraph  A.  of  this 
ADt  wAMb  the  next  LOOT  fligkf  cycles, 
cadmium  plate  Ike  aflsiluil  boit  bales  in 
accordance  with  A*  Battetin.  and  aondoct  the 
foUowiog  hnyectiois  af  liw  affected  tradt  in 
accordance  mth  the  Ballatin  until  the 
cadmium  plating  is  restored: 

1.  Perfbnn  a  close  visual  inspection  of  each 
side  of  tbe  track,  at  lh»  lower  chord,  for 
eracfca  cnaiMtiRg  ban  Ae  forward  four  fail- 
saia  bar  boil  boiea  witbte  90  lJ8ht<ycles 
aftas  the  tnepacHw  laqaiiad  by  paragraph  A. 
of  thia  AD.  and  repeat  thaieaftes  at  biterrala 
not  to  exceed  SO  flig)U  cycles. 

2.  Perform  an  eddy  current  inspection  for 
cracks  of  the  belt  hokt  withia  ISO  flight- 
cycles  afrer  Qie  inspactfon  requirvd  by 
paiagiaph  A.  afiWaAIX  and  repeat 
thennter  at  talarrak  ool  to  exceed  250  fUflkt 
cyda& 

S.  Prior  to  each  fligbfaa  which  a  Kith 
engine  is  to  be  caniad.^  conduct  a  cloae  visual 
inspectfon  of  each  sfdls  of  tbe  track,  at  the 
lower  chard,  for  cracls  eaanativf  from  Ae 
forward  four  fail-safe  bar  bolt  baiea. 

C  If  cracks  are  found  ia  any  Bap  track 
during  the  inspections  required  by  this  AD. 
priar  to  krthcr  Hgbt  repkaca  tha  alfoctsd 
flay  iradi  wMb  a  sesvicaabW  fevck 

D.  If  conasioa.  bat  n*  eiacldn^  ia  found 
diiring  the  inapntlaaa  taqulwd  by  paragraph 
A.  of  this  AD.  rework  the  affected  bolt  holes 
within  the  next  X.OOO  flight  cycles  in 
accordance  with  the  BuAatlB.  aa«l  conduct  tke 
following  inspections  of  the  affected  track  in 
accordanee  with  the  BuUettat  until  the  rework 
ia  accomplished: 

1, Perforata  cloae  visaatfaMpectiana< each 
side  of  tha  track,  al  Hm  lowar  cbsid.  foa 
cracks  emanating  frai  tha  (eswardteurfaii- 
safe  bar  bolt  holes  within  90  flight-cycles 
after  the  inspection  rtqi^^d  by  pangnpik  A. 
of  this  AD.  and  repeat  thereafter  at  intervals 
not  to  exceed  90  ffight  cycles. 

2.  Perform  an  eddy  current  inspection  for 
cracks  of  all  the  bolt  holes  found  to  have 
corrosion,  withia  250  flig^t-aycka  after  fb» 
inspectisa  raquisad  by  paiag^ph  A.  of  this 
AD.  and  repeat  tharaaAar  at  taiteivala  net  to 
exceed  250  flight  cydaa. 

3.  Prior  to  each  flight  OB  which  a  fifth 
engine  is  to  be  carried,  conduct  a  dose  visual 
inspection  of  each  side  of  the  track,  at  the 
lower  dkord  Ibr  cracks  emanating  from  the 
forward  four  fail-safe  bar  bolt  heies. 

E.  Term£nafing  actfam  fer  this  AD  consists 
of  any  of  It^  feifcjwing: 

1.  Determining  that  the  affecDed  flap  track 
bolt  holes  have  adeq>iate  uidmlum  plating 


and  no  coirosion  as  described  in  paragraph 
A.,  of  this  AD;  or 

2.  AppHbatMn  of  cadmium  phtfng  to  baft 
botes  Wiiere  tfie  cautnimt  platn^  was  khuhI 
to  ba  Inada^Mata  as  requlwrf  by  paragraph  B.. 
oilBiaAaav 

3.  Bnraik  of  oorradod  boh  itoks  as 
raquifad  by  pang^pb  Dl,  o£  this  AD. 

F.  If  any  dacka  asr  bund  aa  a  raauk  of  the 
inspectkins  raqairad  by  thia  AD,  within  15 
days  after  fscovery,  report  tha  fbllowiag  to 
the  Manager  of  tha  Seattle  Aircraft 
Certfficatian  Offica,  ANM-tOOS,  VKtt  Llnd 
Avenae,  SW..  BeirtoR,  WasfiingtoR  MMWft- 
4056: 

1.  Soe  af  tha  crack. 

2.  Location  of  the  crack. 

3l  Nbmbar  of  cydea  on  the  airplane. 

&  An  alteniate  SMana  of  compUaoca  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certlfica Con  OfBcs  (ACO). 
FAA,  Northwest  Mouiitain  Region. 

Nota:  The  request  should  be  submitted 
directly  to  the  Manager.  Seattts  ACO.  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  Tbe  PI  will  then  forward 
coniswts  or  eoncarreBC*  to  the  Seattle  ACO. 

K  Special  ffighf  permits  may  be  issaad  bi 
acoordaaea  with  FAR  21.199'  and  2149»  to 
operate  airplanra  to  a  base  to  ordar  to 
canyly  with  the  fequireaanto  of  Hia  AH 

All  perseaa  affected  by  lki»  dinctive  wb» 
have  not  already  received  the  appaopitate 
service  documents  from  the  manufacturer 
may  obtain,  copies  upon  leqaeat  to  Boeing 
Conmerdal  Airplane  Gronp,  P.O.  Box  3707, 
Seatth,  Washington  981241  These  dbcoments 
may  be  examined  at  the  FAA.  Nbrthwest 
Mbuntain  Begien,  Transpert  Airplane 
Directorate,  1001  Lind  Aseaea,  SW.,  Renlon, 


This  amendment  becomes  effective 
ManAll.  IWI. 

Issued  in  Beaton,  Washingtoo,  on  )enuary 
24.1991. 

DaneBM.PadeiaQiK 

Acting  tdaaagtr.  TmmapottAirplanr 
Directorate,  Aircraft  Certification  Service. 
[FR  Dec  •^-UM  Filad  2^4-91;  ac46  aa) 
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MocM  727-200  aiKf  77T-710I0IF  Sarlo* 


AOCNCV:  Federal  Aviatioo 
Administration.  (FAA).  DOT. 
action:  Finai  rafe. 


R  This  amendment  adopts  a 
new  airworthiness  directive  CAD], 
appllcabfe  to  alt  Boeing  Model  727-200 
series  airplanes,  whfcli  reqtiires 
inspectioB  of  the  fuselage  sku.  under  the 
center  en^ne  inlet  pedestal  bousing  for 


cracks,  and  repair,  if  necessary.  Tbia 
aiBcndraent  ia  psomptod  l^  raports  of 
fuselage  skin  cracka  io  thia  ana.  Thia 
conditkNi,  if  not  conected,  eowld  cesalt 
in  rapid  deprasssizayon  of  tbe  cabin. 

■mcnvi  BOTK  March  11,  Itm. 

AOommesrTbe  appHcabfe  service 
information  may  l^  obtained  from 
BDeing  Commercial  Airplane  Gntrap. 
P.O.  Box  3707,  Seattle,  WasMngton 
98124.  This  information  may  be 
examined  at  the  FAA.  Nortfiwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 

KM  niKTHCII  IMrOWMATIOM  C0WTACT: 

Ms.  Kathi  N.  Ishimaru,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  ^epfaone  (20B}  227-2778. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Tran^wrt  Airplane 
Directorate,  1601  Liad  Avenue  SW., . 
Renton.  Waahaifton  98B66-406& 

•UPVlflMMrAIW  wtonmation:  A 
propoeal  to  anwnd  part  30  of  the  Federal 
Aviation  Rcgdations  to  Kictade  an 
airworthiness  ^mtive,  appKcabte  to 
Boeing  Model  727-200  series  airplanes, 
which  r*qiib«s  inspection  of  ^ 
fuselage  skfa  under  the  cealer  engiite 
inlet  pedestal  boveii^  for  cracks,  and 
repair,  if  necessary,  was  pubRshed  in 
the  Fodnaf  RegiBtar  Of>  ^fy  10, 1999  (55 
FR2«2ao}. 

Interested  persons  have  been  afflinded 
an  opportunity  to  participate  in  the 
making  of  this  pmendmeixL  Due 
consideration  has  been  given  to  the 
cuniHieiits  recetved. 

One  operator  stated  that  il  bad 
inspected  102  of  its  125  affected  aircraft 
and  had  found  only  one  crack,  0.40  inch 
long.  This  operator  requested  that  the 
repetitive  inspection  interval  be 
increased  fh^m  2,500  flight  cycles  or  18 
months  to  38  months,  since  the  initial 
inspection  would  find  large  cracks  and 
subsequent  inspections  at  36-month 
intervals  would  only  find  small  cracks. 
Several  other  commenters  requested  an ' 
increase  in  the  repetitive  inspection 
interval  fSrom  2,500  flight  cycks  to  3jOQO 
flight  cycles;  another  commenter 
requested  the  initial  inspection 
threshold  be  increased  from  2,500  flight 
cycles  to  SjOOO  fBgbl  cycles.  These 
conunenters  requested  the  increased 
intervals  so  that  the  inapectiona  would 
fall  during  the  time  of  rontina  scheduled 
maintenance  ("C"-checks).  The  FAA 
does  not  concur  with  the  proposed 
increases.  The  inspection  thiesbotd  and 
repetitive  interval  were  baaed  on  the 
finding  of  a  3.5-mch  crack  on  an  airplane 
with  anly  2JBia  flight  cydas  since 
manufacture.  In  light  (J  thiSr  the  FAA 
has  determined  that  tha  inspection 
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intervals,  as  proposed,  are  both 
warranted  and  appropriate. 

One  commenter  stated  that  repafr  of  a 
crack  in  accordance  with  Boeing 
Structural  Repafr  Manual  (SRM)  53-30- 
3.  Figures  3  or  4,  should  terminate  the 
repetitive  inspections  that  would  be 
required  by  proposed  paragraph  B.  The 
FAA  does  not  concur.  The  SRM  repairs 
require  additional  work  before  they  can 
be  considered  as  terminating  actioiL  The 
rework  is  currently  being  developed  by 
the  manufacturer  and  is  imavailable  at 
this  time.  The  rework,  when  available, 
may  be  submitted  for  approval  as  an 
alternate  means  of  compliance,  in 
accordance  with  the  provisions  of 
paragraph  E  of  the  AD.  to  terminate  the 
repetitive  inspections. 

One  commenter  stated  that  it  inspects 
the  skin  under  the  center  engine  inlet 
pedestal  every  other  "C  chedk  and  has 
found  no  cracks.  Therefore,  the 
commenter  does  not  believe  an  AD  is 
necessary.  The  FAA  does  not  concur. 
Although  this  operator  has  not  found 
cracks,  three  other  operators  have  foimd 
cracks  between  3.5  inches  and  16  inches 
long.  The  AD  is  necessary  to  ensure  that 
all  operators  have  an  inspection 
program  to  find  cracks  and  eliminate  a 
potential  source  of  rapid  cabin 
depressurization. 

One  commenter  requested  that  the 
rule  be  changed  to  allow  inspection  in 
accordance  with  the  procedures 
described  in  the  pertinent  service 
bulletin's  original  release.  The  FAA 
concurs  because  there  have  been  no 
changes  to  the  inspection  procedures 
between  the  original  release  and 
Revision  2.  Paragraph  A.  of  the  final  rule 
has  been  changed  to  allow  inspection  in 
accordance  with  Revision  2  or  earlier 
FAA-approved  revisions  of  the  service 
bulletin. 

One  commenter  noted  an  error  in  the 
date  of  Revision  1  of  the  service  bulletin 
as  reflected  in  the  NPRM.  The  date  has 
been  corrected  in  the  final  rule. 

For  the  purpose  of  clarification, 
paragraph  C  has  been  changed  to 
specify  that  the  repetitive  inspections 
required  by  paragraph  &  are  to  continue 
after  the  repair. 

Since  issuance  of  the  NPRM.  the  FAA 
has  reviewed  and  approved  Boeing 
Alert  Service  Bulletin  727-53A0204. 
Revision  2.  dated  August  9. 1990.  which 
describes  procedures  for  inspection  for 
cracks  and  repair,  if  necessary. 
Additionally.  Revision  2  contains  a 
modification  that,  if  incorporated, 
terminates  the  repetitive  inspection 
requirement  of  this  AD.  This  revision 
has  been  included  in  the  final  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  afr 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described  The  FAA  has 
determined  that  these  dianges  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  rule. 

Ther  are  approximately  1,250  Model 
727-200  and  727-200F  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet  It  is  estimated  that  1,000  airplanes 
of  U.S.  registry  wiU  be  affected  by  this 
AD.  that  it  will  take  approximately  6 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $240,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govermnent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  nile  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291:  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034,  February  26. 
1979):  and  (3)  will  not  have  a  sigcdficant 
economic  impact  positive  or  negative, 
on  a  substantial  ntmiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  dto  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-(AMENDE0] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMMity:  49  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C  lOeCg]  (Revised  Pub.  L  97-449, 
January  12. 1963):  and  14  CFR  11.89. 


8M.13   [Amondad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boaing:  Applies  to  all  Model  727-200  and 
727-3O0iP  series  airplanes,  certificated  in 
any  category.  Compliance  required  as 
Indicated,  unless  previously 
accomplished 

To  prevent  rapid  depressurization  of  the 
cabin  due  to  fuselage  cracks  under  the  center 
engine  inlet  pedestal  housing,  accomplish  the 
following: 

A.  Perform  a  detailed  external  visual 
inspection  for  fuselage  skin  cracks  from  body 
station  (BS)  1090  to  BS 1110,  in  accordance 
with  Boeing  Alert  Service  Bulletin  727- 
53A0204,  dated  November  22. 1969;  Revision 
1,  dated  June  7, 1990:  or  Revision  2,  dated 
August  9, 1990  (hereafter  referred  to  as  the 
Service  Bulletin),  within  the  time  specified  in 
subparagraph  1.,  2..  or  3.,  below,  as 
applicable. 

1.  For  airplanes  identified  as  Group  1  in  the 
Service  Bulletin,  inspect  within  500  fli^t 
cycles  or  2  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first 

2.  For  airplanes  identified  as  Group  2  in  the 
Service  Bulletia  inspect  within  1.250  flight 
cycles  or  6  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first 

3.  For  airplanes  identified  as  Group  3  in  the 
Service  Bulletia  Inspect  within  2.500  flight 
cycles  or  18  months  after  the  elective  date  of 
this  AD.  whichever  occurs  first. 

E  Repeat  the  inspection  required  by 
paragraph  A.  of  this  AD  at  intervals  not  to 
exceed  2,500  flight  cycles  or  18  months, 
whichever  occurs  first 

C  If  fuselage  skin  cracks  are  found  prior  to 
further  flight  repair  in  accordance  with  the 
Service  Bulletin.  After  repair,  continue  the 
repetitive  inspections  in  accordance  with 
paragraph  E  of  this  AD. 

D.  Modification  in  accordance  with  Boeing 
Drawing  65C35757  or  Boeing  Alert  Service 
Bulletin  727-53A02O4.  Revision  2.  part  III, 
Accomplishment  Instructions,  paragraph  C 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
E  of  this  AD. 

E  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager.  Seattle  ACO,  and  a 
copy  sent  to  the  cognizant  Principal  Inspector 
(PI).  The  PI  will  then  forward  comments  or 
concurrence  to  the  Seattle  ACO. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  receiveid  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707. 
Seattle.  Washington  96124.  These  documents 
may  be  examined  at  the  FAA.  Northwest 
Mountain  Region.  Traiuport  Airplane 


BEST  COPY  AVAILABLE 


/  VoL  5«>  NoL  2t  /  T—8<lBy.  ytbraaty  i,  lOt  /  fc»te>  —d  gegwhflaiBs 


iSW^Rmloa. 


Directorate,  lOOl  Uod  Ae 

This  aaMiiteaif  beoaai«»  eflitclivc 

March  11, 1991. 
iMMdiBRealBK^ 

ItamRMLl 

Acting  Manager.  Tfansporl  Airplane 
Directorate,  Aircraft  Certification  Service. 
^  Doc.  91-2817  Filed  Z-C-0I:  8:45  m\ 
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AOOiCT:  Federal  Aviation 
Administration  (FAA).  DOT. 
jtcnOME  Pinal  nrfg. ' 

•UMMMir  Th»»  actiflB  paUishes  is  Ibe 
Fadwal  Raglatar  and  makes  cfiective  as 
to  aB  panona  IB  aneDdDHBt  adopting 
AkwortUaea*  DIreeliw  (AD)  T9»-26-«l. 
whidi  was  ^cvieasiy  madr  effeettre  as 
to  all  known  U.S.  owners  and  operators 
of  Boeing  Model  767  series  akplanes  by 
incBvidual  talegrama.  This  AD  requires 
inspection  of  tha  outboard  leading  edg* 
slat  tofqaa  tube  fittiass  and  reptacemnet 
of  tiie  ddectivc  fittings  if  fouod.  This 
actioB  ia  pcomptad  bjr  a  report  of  an 
incident  in  which  failure  irf  the  outboard 
lea<finf  ed!|e  slat  tortile  tube  fitting 
occurred  daring  uHuib.  Hds  condition,  if 
not  corrected,  could  result  in  loss  of 
ability  to  control  the  position  of  the 
aSected  slat  and  reduced  controllabdity 
of  theorpUas. 

DAtn:  Effcctiw  Febntary  19. 19*1,  m»  to 
all  persons  except  those  persona  to 
whom  it  was  made  inunetfiately 
effective  by  telegraphic  AD  TBO-20-51. 
issued  December  13. 1990.  which 
coatained  this  amendment. 
iHONnMK  Tha  appikaUa  sereice 
infenaatiea  may  be  obtained  from 
Boeing  Comateicml  Airplane  Groop, 
P.O.  Box  3707.  Seatde.  Washhigton.  This 
infuimalioii  nay  be  examined  at  the 
FAA.  Northwest  Moantain  Region. 
Ttansport  Aixplane  Directorate,  ItOl 
lind  Avenue  SW„  Rentim.  Washington. 


P0«  FUKTMCR  MFOMIATieil  COMTACR 
Ml..      3fa  IC  Pahnia.  Seattle  Aircraft 
Certifacatioa  Office.  Airfirame  Branch. 
ANU-120SC  telephone  (208)  227-278L 
Mailing  address:  FAA.  Northwest 
Muoiilatn  Region,  Transport  Airplane 
Directorate,  leW  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

■miPLWIITiMW  IMf OmSATIOM.  On 
Deceaiber  13.  MM^  di*  FAA  iaaucd 
telegraphic  AD  TOO-ZS-St.  appticabla  to 


wHds  la^Bsai  ioipaethNi  of  tha 
outbaasd  laadii«edtB  alal  tottpia  laba 
fittii^  aad  laplarawiwH  el  tha  defective 
fitlii^  if  foaad.  AddtttooaUy.  eperatocs 
rae  leqaired  ta  subasit  a  report  of 
discrepancies  found  to  the  FAA. 

That  action  was  prompted  by  a  report 
of  an  incident  fai  whidi  fidhire  of  the 
outboard  leading  edge  slat  torque  tube 
fitthig  occurred  during  dfmb.  The 
inspection  of  the  firactured  tortjne  tube 
fitting  by  the  manufacturer  revealed 
that  Hie  mting  waa  not  momifeetared 
accofdng  to  its  engneenng 
specificatiea.  There  dso  have  bee* 
several  leperts  of  oatfenctien  of  the  no- 
back  devices  ia  the  leading  edge  drive 
ofiset  gcarboKea  due  ta  oil 
contamination.  A  leadtog  edge  eudward 
slat  torque  lube  failure  during  slat 
actuation,  in  confuction  with  a  latent 
faflura  of  tha  no-back  devices,  could 
result  in  the  leading  edge  asymmetry. 
This  coDditioo.  if  not  corrected,  could 
result  in  loss  of  ability  to  control  the 
position  of  the  affected  slat  and  redticed 
controDabihty  of  the  airplane. 

Since  it  was  found  that  immediate 
collective  action  was  required,  notice 
and  pubnc  procetfore  mereon  were 
impracticable  and  contrary  to  Ae  paUic 
interest,  and  good  caoee  existed  to  make 
the  AD  cOective  bamediately  by 
individaai  tricgraass  iaaaed  oai 
Deceaaberia.  1900.  to  all  known  U.S. 
owners  and  operators  of  Boeing  Model 
767  series  airpkaes.  These  condttiona 
stiU  exist,  and  the  AD  is  hereby 
p«^bsbed  in  the  Fadaial  Ragistas  as  an 
ameadment  to  1 39.13  of  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  to 
make  it  effective  aa  to  all  persons. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1986 
(Pub.  L  96-511)  and  have  been  assigned 
OMB  Coatxol  Number  2120-0058. 

The  regulations  adopted  herein  will 
■oC  have  sabstantial  (fired  eOscts  on  the 
States,  on  the  relationship  between  die 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
reaponaibilitics  aaMmg  the  vactoaa  levels 
of  geveraawat.  Therefore,  ia  accordance 
wiUi  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessnent 

The  FAA  has  determined  that  this 
regnlation  ia  an  emergency  legalatian 
and  that  it  ia  not  considered  ta  be  maior 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  s&ice  the  rule 


must  be  fnaeA  inBMdtatdy  to  coned 
an  unsafe  coadttton  is  aircraft.  II  haa 
bees  deton^cd  tether  that  iris  acflon 
involvea  as  eiueigeacy  lepdatian  ander 
OCT  Regaiatory  Policies  and  Procedaies 
(44  FR IMM.  Pchmnry  211.  ign).  If  it  is 
ililiiadMil  thai  ids  eaMfsuLji 
legalatieK  otkefwise  woold  be 
■jgaifhuial  ander  DOT  Rggutotasy 
PfcMcieaandPcocedares.afinal 
regulatory  cvalnatioa  will  be  prepared 
awl  placed  la  the  Rulea  Docket 
(olherwiae.  aa  evalaatton  te  not 
reqaiMd)^  A  copy  el  It.  tf  filed,  may  be 
obtained  froaillw  RulM  Docket 

List  of  Subiacto  ia  14  CFR  Part  3ft 

Air  transportation.  Aircraft.  Avfatfon 
safety,  Safety. 

AdeptioD  ef  Jia  Amea^tant. 

Acconlhigty.  pursuant  to  the  auAorify 
delegated  ^a  me  by  die  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

MflT99-fAlfBIDEO} 

1.  The  aatboitty  citation  for  part  39 
cantinuea  to  read  aa  follows: 

Authority:  49U.S.C.  t3S4{al  1421  and  t423: 
49  use  106(gl  (Revised  Pob.  L  9r-44t, 

jaiTUHTj  12,  ratay,  mrf  i4  cpr  ti.«. 


S  39.13    tAawiwtoi] 

2.  Section  39.13  is  amended  by  adding 
the  foUowtag  new  airwurthiness 
directive: 

Boeing:  AppUes  to  Madel  7«7  seiieft 

airplanesk  line  namber  001  tivough  340^ 
certificated  in  any  category.  CbmpRance 
required  as  indicated,  imless  prevtousfy 
acuuuiplishetf. 
To  delect  defecfive  torque  tube  fittfhgs  in 
the  leading  edge  slat  drive  system, 
accomplish  the  foltowing: 

A  Within  the  next  20  days  after  the      • 
effective  date  of  this  AD,  inspect  the 
outboard  feeding  edge  slat  (erqm  tube 
fittings  in  aoEsrdanee  with  Bo^ng  Alert 
Service  Brilalia  7»7-27A0ll«,  dated 
Deceaiber  13,  ina 

1.  If  a  defecttva  tovqae  bdie  flttine  is  foaad. 
prior  to  further  flight,  replace  tlj«  frttioger 
inttalt  a  new  toiqae  tube  aaaaaibly  in 
accocdaace  with  Boeing  Alert  Servtee 
Bulletia  767-27 AOllO,  doted  DecesibeM3. 

i9sa 

2.  No  hirtliei  action  is  required  if  the  torque 
tube  fitting  Is  found  ts  have  the  eortect 
dimenaions. 

E  Within  10  days  afier  completion  of  the 
inspection  reqa&ed  Ijy  paragraph  A.  of  this 
AD.  submit  a  report  of  ffaidliigs  of 
diacrepenciee  to  the  Manager,  syeerfie 
Manulbcturfaiff  Ins^ctieD  District  Office. 
PAA  l^ansport  Airplane  Dtoactofate.  MH 
Und  Avenue  SW,  Reatoa.  WaxhlngSsn. 
9«0B5-^aM;  Rapid  (bc  (206)  227-11*1. 


Fadatri  £^gi1ar  /  V^L.  56.  No,  24  /  Taeaday.  flehniary  sj  IfSa  J  ihJeg  «ad  fltgiflrtioM  tfM 


C  Ad  alternate  mpiin«  at  mmpUnn^^  gg 

adjuatment  df  Ae  coi^pliance  fime,  which 
providea  an  aoceptaUe  levri  df  aalely,  may 
t>e  esen  ^Hien  epprovea  by  fln^tanager, 
Seal8e  Mronft  CA<(AaatieaOfloe  <ACO). 
FAA.  Tmapoit  AiqdaneOlRBOtoMlB. 

directly  ts  fte  Manager,  SeaHle  KCD.  end  a 
copy  amt  ts  She  imiiaiimil  n^Kiprf 
Inspectar  iPq.  ISw  H  wU  dMD  ierwod 
coBuaenta  ar^BnowMBoe  ta  the  Seatde  AGO. 

a  Speciainight  petnHs  aaajr  be  tesMBd  ia 
accordance  with  FAR  ZLXIff  mtA3L.vn  ts 
qperale  eiijilanea  tc  a  baae  in  aider  to 
con\ply  Jivifh  the  lequiremenls  of  this  AD. 

AH  persona  affected  by  Qua  directive  Wlio 
have  not  riready  isceived  flie  appropdate 
aennoe  "OociuRenta  uom  uie  manufacturer, 
niay  voieiii  ^spiee  vpon  request  1©  Boeing 
Commercial  Adrplaae  Gaeop,  PO.  Bsk  STOT, 
Seattle,  Washington, MOL  Iteaedacunenta 
may  be  exaotiBed  at  4ke  FAA.  NoiUbwest 
MouBtaia  B^giaa.  Traayei*  Air]^iie 
Dicectorala.  IMl  lind  Avenee  SW..  Aeotoa. 
WasfaingtsB. 

TUs  ameadment  becomes  elective 
Feimmry  Ifl.  IBBl  as  to  aU  perscms. 
exc^  thaae  petsesia  to  arfanm  it  w» 
made  tenriediately  cfiective  by 
telegraphic  AO  1MKZ»-ei.  iaaned 

Deoen^er  13.  I4BB.  (wUch  amtained  tins 
amendment. 

lesuee  m  iteiRon,  VvaSiiington,  "on  fannaty 
23,f991. 

Danell  M.  Baderaou. 

Acting  Manager,  Transport  Aiiplane 
Directorate,  Aircraft-Certification  Service. 
[FR  Doc.  91-26t5  Piled  »-4-»l;  B:45  am] 
aiLUNQ  cooc  asto-iMi 


uompmnn 

lOockot  Na  «MMI-]B»-M]i; 
68M] 


Aaro^pac*  Modal  BAa/OH/HS/BH  i2S 
Sailas  Alrptanas  Eqidppad  IVWi 
Aircraft  Products  Company  tAPC) 
Warming  Ovaa,MrtilHiikar39W-U4- 
2B/ii%  25SB-BH-2a/]  U^  a«d  255^382 

AQEMCV:  Federal  Aviation 
Admiidetrafton  (FAA).  DOT. 
ACTION:  nnal  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  dhettite  (AD], 
applicable  to  Britiah  AeEospaoe  Model 
BAe/DH/HS/BH  125  series  Aiiplaoes 
equipped  with  certain  APC  warming 
ovens,  in^ch  requies  an  inspection  io 
detect  damaged  Mating  t)r  thJensoatata. 
and  replacement,  if  necessary;  and  the 
installation  of  an  additional  thanaostat 
and  a  aew  switch  to  pisvide  additiaud 
overheat  protection.  ThisaaeBdaMntis 
pron^ted  by  reports  of  uncontsolled 
warming  oven  leii\perataEes  due  to 
inadequate  overheat  protection.  This 


conditian.  if  «at  camected,  eaald  feevdt 
in  oveiiiaBtiagW  Ihe  warBiiqf  overend 
a«esttUaat£ie. 

EFFECTIVE  DATE:  March  U.  tan. 

:llie  appihoaUeaenrice 
■y  ae  sfatained  frem 
British  Aeroepaae,  PLC.  Ufacarian  iar 
Sendee  fluHetiaa.  FX3.  Box  17814.  I>dles 
International  Aiq^ort.  Mteidungtoa,DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA.  Marthwest 
Mauntaia  RqgiBa.  1>aBspert  Aiqpilane 
Directorate.  USA  Lind  Avenue  SW., 
Rentea,  Wa^Bqgtaa. 

Mr.  William  Schroeder,  Standaadiartion 
Branch  ANM-iia:  taiiyiwe  jflOS^  ttJ- 
2148.  Ma^iqg  addsees:  FAA.  f^rtlmest 
Mountain  R^gioB.  Tcanafwil  Air^dane 
Directorale.  ISM  Liad  Avenue  SW.. 
Renton.  Waafaai^ton  9et5S-«aSB. 

proposri  to  amend  part  3B  of  the  Federal 
Aviation  ffrpilafiMHii  to  include  a  aew 
airwortfaineas  <diractn«.  appiicaUe  to 
British  Aetaepace  hiedel  fiAe/DH/HS/ 
BH 125  series  airpisses  •equipped  «ntfa 
certain  Aircraft  iVoduots  'f^!««"y«Miy 
(APQ  maxmnag  oi«bs.  miudk  M^nires 
an  iaspectien  to  detect  damaged  wsiag 
or  thermoatata.  and  x^plaoeneat.  if 
neceaaaiy;  aad  the  inataUatioii  ef  an 
additional  thermostat  and  a  new  ewritch 
to  provide  additional  overheat 
pratection,  was  pdblisbed  in  the  FaAaal 
Register  on  Noveiaher  2.  IBM  (55  Oi 
46220]  and  a  oenecfion  aras  paUlslmd  in 
the  F^riaiaJ  ffaftietar  en  November  27. 
ig99(55fR49S77). 

Interested  persons  ^ve  been  affot^Bd 
an  opportuai^  to  pesiiaipaie  in  (ke 
making  ef  this  aoMadment  No 
comments  were  reoeived  ia  neaponae  to 
thepvopoaaL 

Alter  care&d  feview  af  the  available 
data,  the  FAA  has  dcrteeniined  that  air 
safe^  and  the  pi^dic  istterest  ceqnise  tl« 
adoption  of  the  rule  as  ppopoeed. 

It  is  estmated  ^ult  42B  aiiplanes  of 
U.S.  reg^stery  vrSl  be  a:ffected  by  Urn 
AD.  4kaX  it  wiU  take  approKhmtely  5 
manhours  per  airplane  to  accomp^rii  the 
required  artioni,  and  that  the  average 
labor  ooat  will  be  $40  per  masihcHU'.  Ike 
estimated  cost  for  re^uined  puts  is  ^90 
per  ai^ane.  Based  on  these  figures,  ihe 
total  coat  hapaot  of  the  AD  an  US. 
operators  is  estimated  to  be  $M7,8aO. 

The  reguhtJaas  aidc^ted  heeein  will 
not  have  aubatantial  direct  effects  on  the 
States,  on  Ike  feiatioBsh^)  between  the 
national  :goverameat  and  ibe  States,  or 
on  the  distribution 'OfpoiMer  and 
respensifaiMties  amei^  the  VMicus  ievels 
of  govenameat  Therefore,  in  aooariasice 
with  Execative  Oa^er  12612.  it  is 
deteonined  that  this  final  xule  daes  aaot 
have  sufficient  federaliara  impliea4iaBS 


tosaaiBanKwi^ 

For  the  reasons  discussed  above,  1 
cert%  fiHrt  4#s  action:  tl)  b  not  a 
"major  thIb"  nnder  Ejcecufive  Order 
12291;  l^is note  "significant  rule" 
under  DOT  Sq^alatory  PolicieB  and 
Procedures  (44  FR  llOM.  F^ruery  SA, 
1979):  and  (3J  will  not  have  a  si^fioant 
economic  ♦t*"*-  poaitive  or  negative, 
on  a  sobstaatial  aMsdaw  ef  soMiil  ethHau 
under  iIk  oniledaafihefiegalatory 
Flexibility  Act  A  fiaal  evalaatian  has 
been  pvepsied  fw  4ds  action  end  is 
contained  in  the  Rules  Dodcet.  A  copy  of 
it  may  be  Obtaoned  from  ^  Rules 
Docket. 

List  of  SabieBts  ia  14  GFS  «art  39 

Air  transportatian.  Aircraft  Aviation 
safety,  SaleSy. 

AQOptlOD  Xn  DW  AmCDSDlBID 

Acoondia^y.  pnrsnBBt  to  the  antlMRty 
delegated  to  nae  by  tiw  Admini^b^ter, 
the  Federal  Aviaftwi  Administration 
amends  M  CFH  part  39  trf  fhe  Federal 
Aviation  Regrdations  as  f oflows: 

PAfrr  39-(AMENDED] 

1.  Ilwafttthority  citalion  for  part  99 
continues  to  read  as  follows: 

Audwrity:  49  USC  1354(al.  1421  and  1423; 
49  U.S.C.  isef^  {Revised  Pdb.  L  S7-449. 
January  12. 1989);  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directives: 


Britiah  Aaie^paar  Apphaa  to  aM  Madel  BAe/ 
DH/HS/BH-125  series  airplanes. 
equipped  nvith  Aircraft  l^roducts 
CoBip%aff  jACPj  wiiiaiiig  avaaa  liaviag 
paK  nuBhers.2SBB-LU-«B/ll5.  ZiSB-Ut- 
28/115,  or  255-362,  certificated  in  any 
category.  Compliance  is  required  as 
indicated  unleaa  previoaaly 
accomplished. 
To  prevent  a  warming  oven  fise  and  lo 

provide  additional  overlieat  protection, 

accompliah  tlie  ioUowiag: 
A.  Within  40  days  after  the  effective  date 

of  diis  AD,  accomplish  the  following: 

1.  inspect  the  wire  insulation  inside  the 
wamnig  oven  in  accordance  with  Brttirii 
Aerospace  Servioe  Bdletin  2S-54-O7S0AftB, 
Revision  1,  dmed  AsigiiSt  U,  1989.  If  tlie«««n 
wiring  or  thanseatat  wrbing  ia  dama^ad,  piiar 
to  furtiier  Aifiri,  igpUce  Ihe  wiriag  aad/er 
thermostat  as  apprgpoate,  ia  accordance 
with  tiie  service  iuiiletin. 

2.  ModiJ^  the  warming  ovena  by  installing 
an  addifional  thermostat  and  a  new  switch, 
in  accordance  with  firttigh  Aerospace  Service 
Bulletin  25-54-8?9eAftB.  4tevision  1,  dated 
August  14. 1989. 

Note:  BriMi  Aerospace  Service  fiuHetin 
25-54-07aBAaa  tefereeuea  AircnA  Products 
Company  (APC)  Service  MUetins  2SB-25- 
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002.  Revliion  A.  dated  lune  22. 1908,  and  255- 
25-003,  dated  May  28, 1980,  for  additional 
inatnictiona. 

B.  An  alternate  meana  of  compliance  or 
adiuatment  of  the  compliance  time,  which 
providea  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardixation  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

NotK  The  request  should  be  submitted 
directly  to  the  Manager.  Standardization 
Branch,  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI)-  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch.  ANM-113. 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.107  and  21.100  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AO. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  doounents  from  the  manufacturer 
may  obtain  copies  upon  request  to  British 
Aerospace.  PLC,  P.O.  Box  17414,  Duller 
International  Airport,  Washington,  DC  20041- 
0414.  These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washington. 

This  amendment  becomes  effective 
March  11, 1991. 

Issued  in  Renton.  Washington,  on  January 
24,1991. 
DarraO  M.  Pedarsoo. 

AcUng  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Do&  91-2816  Filed  2-4-«l;  8:45  am] 
I  COOK  4aia-is-ii 


14CFRPvt39 

[DocfctI  Na  90-A8W-39;  AmdL  M-«879] 

AifwoftMnMS  DifWCllvMs  RoQcraon 
HMsr  Corporation  (HHar,  FalrchM 
HMor)  Modal  UH-12E.  UH-12E-L.  UH- 
12L,  and  UH-12U  Sorlaa  Hancoptara 

AOCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ikCnoN:  Final  rule. 


:  This  action  published  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting 
an  airworthiness  directive  which  was 
previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
cerUin  Model  UH-12E,  UH-12E-L.  UH- 
12L.  and  UH-12L4  series  helicopters  by 
individual  letters.  This  AO  requires  an 
immediate  determination  of  each  tail 
rotor  blade  assembly  part  number  and 
serial  number  and  replacement  of 
affected  assemblies.  This  AD  is 
prompted  by  reports  that  the 
maintenance  records  for  certain  life 
limited  tail  rotor  blade  assemblies  for 
these  helicopters  have  been  falsified. 


Operation  beyond  the  approved  service 
life  could  result  in  a  tail  rotor  blade 
failure  and,  consequently,  loss  of  control 
of  the  helicopter. 

DATIS:  Effective  March  7, 1991,  as  to  all 
persons  except  those  persons  to  whom  it 
was  made  imimediately  effective  by 
Priority  Letter  AD  90-15-01,  issued  July 
11, 1990.  which  contained  this 
amendment 


;  The  applicable  AD-related 
material  may  be  examined  in  the  Rules 
Docket  Office  of  the  Assistant  Chief 
Counsel  FAA.  Southwest  Region,  4400 
Blue  Mound  Road.  Bldg  33,  room  158. 
Fort  Worth.  Texas. 
RM  PURTNm  mtonmahon  contact: 
Mr.  Scott  F.  Romer,  Seattle  Aircraft 
Certification  Office.  Airframe  Branch, 
ANM-120S:  telephone  (206)  227-2776. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-1056. 
SWfLIMINTAflV  mtomnation:  On  July 
11. 1990.  Priority  Letter  AD  9&-15-01  was 
issued  and  made  effective  immediately 
as  to  all  known  U.S.  owner  and 
operators  of  Rogerson  Hiller  IJH-12E. 
UH-12E^  UH-12L,  and  UH-12L4  series 
helicopters.  The  AD  required  an 
immediate  determination  of  each  tail 
rotor  blade  assembly  part  number  and 
serial  number  and  replacement  of  the 
affected  assemblies  before  further  flight 
regardless  of  the  recorded  time  in 
service.  In  addition,  if  any  affected 
assemblies  are  found,  a  report  must  be 
sent  to  the  FAA.  This  action  is  prompted 
by  the  FAA's  determination,  during  a 
review  of  Dusch^k  Helicopters 
International's  repair  station  data, 
including  U.S,  Army  records,  that  the 
records  for  certain  life  limited  tail  rotor 
blade  assemblies  for  these  helicopters 
have  been  falsified.  Without  accurate 
records  it  cannot  be  determined  If  the 
service  life  of  the  assemblies  has  been 
exceeded.  Operation  beyond  the 
approved  service  life  could  result  in 
blade  failure  and  loss  of  control  of  the 
helicopter. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters,  issued  on  July  11, 
1990,  to  all  known  U.S.  owners  and 
operators  of  Rogerson  Hiller  UH-12E, 
UH-12E-4*  UH-12L.  and  UH-12L4  series 
helicopters.  These  conditions  still  exist 
and  the  AD  is  hereby  published  in  the 
Federal  Registar  as  an  amendment  to 
Section  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  make  it 
effective  as  to  all  persons. 


Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511)  and  have  been  assigned 
0MB  Control  Number  2120-0056. 

The  regulations  adopted  herein  will 
not  have  substantial  direrct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  govmment  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  nile  does  hot 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rtile 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  bom  the  Rules  Docket  at  the 
location  provided  under  the  caption 


List  of  Subjacto  in  14  CFR  Fait  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

AdoptioD  cf  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  R^fulations  as  follows: 

PART39-{AMENOEO] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.d.  108(g)  (Revised  Pub.  L  97-449, 
January  12. 1963):  and  14  CFR  11.88. 

999.13   [Amandad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Rogaraoo  Mihr  Coqwtadoa  (Wlhr.  FaiidiUd 
Hilli^  Amendment  39-8879.  Docket  No. 
gO-ASW-M. 


fadacal  Jt^giaiar  V  Vd.  5fi,  Wo.  24  /  Ttie«day,  febwiaiy  5.  W9i  /  Rules  aad  PipiJatiani 


AfsAicability:  All  J>4>dal  .IIH^12E.  LIU-12E- 
L,  UU-12U«iidUU-12Ujeries  heTicopters. 

CoayjUance:  £a|iiiaed  yriar  te  fuiher 
flight  unless  already  accomplished. 

To  prevent  laQure  of  a  tail  rotor  hlade 
assembly,  which  canM  result  in  loss  of 
contrdUablDty  oTlhehelioc^Uer,  accoii)iyiish 
the  following: 

(a)  Determine  (he  part  number  and  seoial 
nunA>er  of  the  tail  xotor  tQade  assemblies 
installed  onlhelieliaipter.Tfce  serial  number 
is  located  onaraisedTectangiAar  boss  onfte 
barrel  section  xjf  the  Wade  root  fitting. 

fbO  ffanjr  tail  TOt or  Wade  assenft>ly 
installed  is  part  irantbertP/N)  KOTS  and  is 
identified  arith  my  at  the  seikil  xnunben 
listed  belsw,  ae^u^M'oi  the  linse  ia  aervioe. 
Esmove  and  jcplace  4be  blade  assembly  with 
an  airwastky  part  btfan  Anther  iUght: 
Serial  NonbeM: 


ksuad  in  <soFt  Worth.  Tescaa,  fln  ^Muiary  £2, 
1991. 


?8eB 

8686 

6806 

6564 

9807 

1024S 

10516 

18017 

13278 

M715 

14898 

15078 

1S28S 

1597.8 

16114 

20918 

Ai^  unairworthy  bkde  assemhltes  found  as 
a  result  of  this  paragraph  should  be 
permanently  marked  as  mairwarthy. 

(c)  If  any  of  the  tail  rotor  blade  assemblies 
listed^  paragraph  (b)  of  this  AD  are  found, 
report  the  lulicopter  rogistratian  Jiuniber, 
serial  nnmbec,  and  tail  rotor  blade  assembly 
aerial  nnmher  to  the  Manager.  Seattle 
Aircraft  <Jettification  Office  (ACQ).  FAA. 
NortfaHwest  Moudlaia  {legion.  Transport 
Aiq»lane  Directorate,  withia  iO  days  of  4he 
inspection  lefuizad  \g/  fntagsaph  |a]  af  Ihis 
AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.187  and  21^99  to 
ope^te  aii;p}anes  tea  base  in  orderlo 
comply  with  thexequirements  of  this.AD. 

.(e)  Reoosd  conqpliance  with  paragtapb  (b) 
in  the  AD  compliance  record  and  in  the 
maintenance  xecord  diihe  helicopter  log 
book.  This  record  must  include  the  serial 
number  of  any  deficient  blade  assembly 
found  during  oamiiliaiioe  woth  this  AC 

(f)  An  alternate  means  nfcontpliance  or 
adjustment  dTihe  compliance  time,  which 
provides  an  equivalent  level  of  safety,  may 
l>e  used  If  approved  by  the  Manager,  Seattle 
AGO.  FAA,  Transport  Airplane  Directorate, 
1601  lind  Awemre'91V.,1tenton,  Vto^hington. 

Kota:  Tht  taquest  should  be  siibmiUed 
diredly  to  (he  Manager,  Seattle  ACO.  and  a 
copy  8ent4o  the  cqgniiaHtFAA  Principal 
Inspector  fH).  The  W  will  then  forward 
comments  or  concurrence  to  the  Seattle  ACO. 

Amendment  39  MV9  becomes 
effective  March  7. 1991,  as  ts  aU 
persons,  «■€ yt  thaae  persons  to  wAmai 
it  was  made  iaanediale^elieotive  %y 
Priority  Letter  AO  B9-lfr4M..  assued  ^y 
11. 1990.  which  ooataMed  -Ibis 
amendmeat 


HeaiyA.. 

Acting  fitaitqgar,  MatoKrqftJ^ifKctoKtle. 

Airaaft  CaiificatioaSeiviae. 

P«  itec.  81-4884  Filed  &-4-M:  B.<4S  an4 

■tLLMMK 


14  CFR  Part  71 

[  AInpac*  DockatNa  90-AS1IV-V1 

Altaration  of  VOR  Fadaral  Mnvay  V- 
212;  TX 

AGENCY:  Federal  Aviation 
AdmmistTation  (FAA),  DOT. 

ACTteir  Final  nde. 

SMMMUrelUB  amendment  alters  the 
description  of  VOK  fiederd  Airway  V- 
212  by  addsog  a  dai^eg  to  :^  sortfa 
between  Navasota,  IX  aadLoAdn,  TK. 
The  airaray  idtange  iapBovei  the  fiow  of 
tralBc  in  the  Houston,  TX,  tennxnal  anm. 
This  action  reduces  delays  and 
controller  workload. 

EFFECTIVE  AATC  0901  UTC,  April  4, 1991. 

FOB  FUBZHER  JNFIMMATION  CONTACT: 

Lewis  W.  Stfll,  Ajjspace  and 
Obstruction  Evaluation  Branch  (AIT- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Itides 
and  Pnooedures  Service,  Federad 
Aviation  Administration,  AOO 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  {202) 
267-9250. 


suppLEMENnmv  infonmatrm: 

Hislory 

On  April  10, 1990,  the  FAA  jwoposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  {14  CFR  part  71)  to  alter  die 
description  of  VOR  Fedecal  Airway  V- 
212  by  adding  a  ds^og  to  the  north 
between  Navasota,  IX  And  Laflun,  IX 
{55  FR  12285].  The  airway  fbaose 
improves  the  flow  of  traffic  in  the 
Houstodt,  TX.  terminal  «>ea.  TUs  adtion 
reduces  delays  and  controller  workload. 
Interested  panties  awere  invited  to 
participate  in  this  rulemaiung 
proceeding  by  submitting  vmtten 
comments  on  the  proposal  to  Ae  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  The  poute  atignmeitt  lias 
been  changed  by  a  few  degrees  to 
maintan  the  15  dagcees  pequined  ior  air 
tra£Bc  ixiiitEol  aaparatioB  staadaida. 
Except  for  this  change  and  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  In  the  notice.  Section 
71 ,1 2.3  of  part  71  af  the  FeAtral  Aviation 
Regulations  mat  aapubliflbed  in 
Handboeii74ea«G  dated  September  4, 
1999. 


The  Rub 

This  amendment  to  part  71  tJf  the 
Federal  Avialion  R^guletiaos  altess  the 
description  oTV-212'by  adding  a  dogleg 
to  the  airway  between  Msw finals.  TX. 
and  Lufkin,  TX.  This  change  improves 
trafTic  How  in  the  Houston  4enumal 
area,  thereby  reducing  delays.  This 
action  also  reduces  controller  worldoad. 

UK  FAA  aas  datammed  4kat  ifliis 
re^laakn  asdy  iuwuisnj  an  e«taUiafaed 
body  of  techiucal  repdAnas  Jar  «4Boh 
frequent  and  xoutine  amendments  are 
necessary  to  Veep  them  operafionally 
current.  It,  therefore — (IJ  Is  not  a  "major 
rule"  under  executive  Order  12291;  \2]  is 
not  a  "aignifirnnt  rule"  under  DOT 
Regulatoiy  Policies  aad  Bpooeduses  {44 
FS 11034;  Fiebruary  »,  l«79^  and  {Jj 
does  not  wananft  ptepaation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  s«  rainimal.  Sinoe  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedxtfes  and  air  Jiavigation,  it 
is  certified  that  this  rule  will  aa\.  have  a 
significant  eoonomic  uqiact  on  a 
substaatial  annber  of  aoall  entities 
under  (he  criteria  of  the  Regulatory 
flexibility  Act. 

List  of  SoliJM^  u>14  CFKPartTl 

Aviation  safety,  VOR  federal  urways. 

Adoption  of  the  AiaauJbuent 

Acoordingly,  pursuant  io  the  authority 
delegated  to  me.  part  71  of  the  Federal 
..\yiation  Regulations  {14  CFR  part  71)  is 
amended,  as  foQows: 

PART  71^0E9K3NAT10N  OF  FEDERAL 
AIRWAYS,  AREA  LOWftOUTES, 
CONTROLLED  AIRSPACE.  AMD 
REPORTMGTCWfTS 

1.  The  authority  citation  Serpart  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  lOSH:  49  V.SC  388(g) 
(Revised  Pub.  L  97-449.  January  12, 1983):  14 
CFR  11.69. 

S  71.123   [Amandad] 

2.  §  71.123  is  amended  as  follaws: 
V-212    [Amended] 

By  removing  the  words  "Lufkin.  TX;"  and 
substituting  a»s*ords"'inT>IaiKasata  aZT 
and  LufloB.  TX,  ZKT  ladidla;  LtAin.'" 

Issued  in  Washington,  DC  on  f  onuary  24. 
1991. 

HanM  W.Vadcar. 

Manager,  Airspace-Rules  and  Aeronautical 
InformatioB  Oiviaian. 
[FR  Doc  91-2825  Filed  2-4-61;  6.45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

SocM  S«eurtty  Adminiatration 

20  CFR  Part  404 

[RefuMlon  No>  4] 


DteatoHHv  liiamaiif  a  and  TU  innlaman*** 

■#lWHMn%y    n I^RM Wt Www  Vina  ^TCflf^#1^HII^IIWI 

Sacurity  Inoonia;  Mantal  Diaordara  In 

^Ifclf i^»,>,    ^i>— ■^wilja- 
WlMNJiaill  ifOrraciiofi 

AOmcv:  Social  Security  Administration, 

HHS. 

ACTION:  Final  rule:  correction. 


r.  This  document  corrects  an 
amendatory  instruction  in  a  final  rule 
concerning  mental  disorders  in  children 
that  was  published  on  Wednesday, 
December  12. 1990. 
■mcnvi  OATi:  December  12. 199a 

PON  PUNTMN  IWFOWMATWW  CONTACT: 

William  J.  Ziegler,  Legal  Assistant, 
Office  of  Regulations,  Social  Security 
Administration,  6401  Sectuity 
Boulevard.  Baltimore.  MD  21235,  (301) 
965-1759. 

In  FR  Doa  90-28744  beginning  on  page 
51206  in  the  issue  of  Wednesday, 
December  12, 1990,  make  the  following 
correction: 

PART  404— (CORRECTION] 

-  Appendix  1  to  Subpart  F— {Corrected] 

On  page  5123a  in  the  first  column,  in 
amendatory  instruction  10  for  part  B  of 
appendix  1  to  subpart  P  to  part  404,  in 
the  third  and  fourth  lines,  remove  "of 
introductory  text". 
AlaDlLWikter. 

Acting  Director.  Division  of  Regulationa, 
[FR  Doc  91-2580  Filed  2-4-81;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 
Intamal  Ravanua  Sarvica 
26  CFR  Parti 

rrjxtsai] 

RM  154S-AII60 

WHUhoMbig  Upon  Procaada  of 
Dtapoattlona  of  U  A  Raai  Proparty 
kitaraata  by  PuMdy  Tradad 
PartnaraMpa,  PuMdy  Tradad  Truata 
and  Raal  Eatata  Invaatmant  Truata; 
Corraction 


:  This  document  contains  a 
correction  to  a  final  regulation  which 
was  published  in  the  Federal  Register 
for  Friday,  December  7, 1990  (55  FR 
50552).  This  final  reg\ilation  relates  to 
the  withholding  that  is  required  upon  the 
disposition  of  a  U.S.  real  property 
interest  by  publicly  traded  partnerships, 
publicly  traded  trusts,  and  real  estate 
investment  trusts. 

PON  nurrNUi  mpomaATioN  contact: 
John  F.  Dean,  (202)  377-0493  (not  a  toll- 
free  number). 
aUPPLCMCNTARV  infoiimation: 

Background 

The  final  regulation  enables  publicly 
traded  partnerships,  publicly  traded 
trusts  and  real  estate  investment  trusts, 
by  meeting  certain  notice  requirements, 
to  shift  the  responsibility  for 
withholding  on  proceeds  from  the 
disposition  of  U.S.  real  property 
interests  to  a  nominee  where  such  an 
entity  does  not  make  a  payment  direcUy 
to  a  foreign  person. 

Need  for  CorrectioD 

As  published,  the  final  regulation 
contains  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correctfon  of  Publication 

Accordingly,  the  publication  of  the 
final  regulation  which  was  the  subject  of 
FR  Doc.  90-28771  is  corrected  as 
follows: 

On  page  50553,  column  3,  in  {  1.1445- 
8(b](3](i),  line  2,  the  language 
"paragraph  (e)  of  this  section),"  is 
corrected  to  read  "paragraph  (d)  of  this 
section),". 
DaleD.  Goode, 

Federal  Register  Liaiaon  Officer.  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc  91-2831  Filed  2-4-91: 8:45  am] 


;  Internal  Revenue  Service, 
Treasury. 

action:  Correction  to  final  regulations. 


DEPARTMENT  OF  THE  INTERIOR 

Offica  of  Surf aca  Mining  Radamation 
and  Enforcamant 

30  CFR  Part  901 

Alal»ama  Ragulatory  Program; 
Raguiatory  Raforni 

AOmcv:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendments. 


:  OSM  is  announcing  the 
approval,  with  certain  exceptions,  of 
proposed  amendments  to  the  Alabama 


regulatory  program  (hereinafter  referred 
to  as  the  Alabama  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  proposed 
amendments  cover  a  wide  variety  of 
topics  and  are  primarily  in  response  to 
changes  in  the  Federal  regulations  (30 
CFR  chapter  VII)  between  May  20, 1982 
and  June  IS,  1988  (from  the  date  of 
conditional  approval  of  the  Alabama 
program  through  those  Federal 
regulation  changes  covered  by 
Regulation  Reform  Review  D).  In 
addition,  other  changes  are  proposed  by 
the  Alabama  regulatory  authority. 

cmcnvi  DATE  February  5, 1991. 

FOR  FUfrfNDI  INFORMATION  CONTACT 

Mr.  Jesse  Jackson.  Director.  Birmingham 

Field  Office.  Office  of  Surface  Mining 

Reclamation  and  Enforcement.  280  West 

Valley  Avenue,  room  302.  Homewood, 

Alabama  35200:  telephone  (205)  731- 

0690. 

SUPPLEMCNTAIIY  INFOIWaATION: 

L  Background  on  the  Alabama  Program. 

IL  Submiuion  of  Amendments. 

ni.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

IV.  Procedural  Determinations. 

I.  Background  on  the  Alabama  Program 

On  May  2a  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Alabama  program.  Information  pertinent 
to  the  general  background,  revisions, 
modifications,  and  amendments  to  the 
permanent  program  submission  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Alabama  program  can 
be  found  in  the  May  2a  1982,  Federal 
Register  (47  FR  22030).  Subsequent 
actions  taken  with  regard  to  Alabama's 
program  and  program  amendments  can 
be  found  in  30  CFR  goi.ia  901.15,  and 
901.3a 

n.  Submission  of  Amendments 

Since  May  20, 1982  (the  date  of 
conditional  approval  of  the  Alabama 
program),  a  number  of  changes  have 
been  made  to  the  Federal  regulations 
concerning  surface  coal  mining  and 
reclamation  operations.  Pursuant  to  the 
Federal  regulations  at  30  CFR  732.17. 
OSM  informed  Alabama  on  May  22, 
1985,  June  9, 1987,  and  November  28.' 
1988.  that  a  number  of  the  Alabama 
regulations  are  less  effective  than  or 
inconsistent  with  the  revised  Federal 
requirements. 

By  letter  dated  November  22. 1969 
(Administrative  Record  No.  AL-446). 
Alabama  submitted  to  OSM  a  State 
program  amendment  package  consisting 
of  approximately  85  revisions  to  the  ■ 
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Alabama  program.  These  revisions 
address  many  of  the  required  changes  to 
the  Alabama  also  proposed  additional 
changes  which  Alabama  believes  will 
further  improve  the  Alabama  program. 

By  letter  dated  June  13, 1990 
(Adminisb-ative  Record  No.  AL-455), 
Alabama  submitted  to  OSM  a  list  of 
editorial  corrections  to  the  original 
amendments. 

OSM  announced  receipt  of  the 
proposed  amendments  in  the  December 

20. 1989,  Federal  Register  (54  FR  52042), 
and,  in  the  same  notice  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  comment  period  closed  on  January 

19. 1990. 

m.  EHrector's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  die  Director's 
findings  concerning  the  proposed 
amendment  to  the  Alabama  program. 
Only  substantive  changes  will  be 
discussed  in  detail.  Revisions  not 
specifically  discussed 'are  found  to  be  no 
less  stringent  titan  SMCRA  and  no  less 
effective  than  the  Federal  regulations. 

1.  880-X-2A-.06   Definitions 

a.  Administratively  complete 
application.  Alabama  proposes  a  new 
definition  of  "administratively  complete 
application."  This  term  is  to  be  used  to 
identify  an  application  that  addresses 
each  of  the  application  requirements 
and  contains  all  information  necessary 
to  initiate  technical  processing  and 
public  review.  Since  tiie  proposed 
definition  is  substantively  identical  to 
the  Federal  definition  in  30  CFR  701.5, 
the  Director  finds  the  proposed 
definition  to  be  no  less  effective  than  the 
Federal  definition  in  30  CFR  701.5. 

b.  Applicant  Alabama  proposes  to 
modify  its  definition  of  "applicant"  to 
broaden  that  term  to  include  any 
persons  seeking  a  permit  revision, 
permit  renewal,  or  a  permit  transfer, 
assignment  or  sale  of  permit  rights,  as 
well  as  those  persons  who  are  seeking  a 
new  permit  Since  the  proposed 
definition  is  substantively  identical  to 
Uie  Federal  definition  in  30  CFR  701.5, 
the  Director  finds  the  proposed 
definition  to  be  no  less  effective  than  the 
Federal  definition  in  30  CFR  701.5. 

c.  Bond.  Alabama  proposes  to  repeal 
its  general  definition  of  bond  and 
replace  it  with  a  new  definition  of  (1) 
"collateral  bond."  and  (2)  revised 
definitions  of  "surety  bond"  and  "self 
bond." 

(1)  Collateral  bond  means  an 
indemnity  agreement  in  a  sum  certain 
executed  by  the  permittee  as  principal 


which  is  supported  by  the  deposit  with 
the  State  Regulatory  Authority  of  one  or 
more  of  the  following: 

(a)  The  deposit  of  cash  in  one  or  more 
federally  insured  accounts  or 
equivalentiy  protected  accounts, 
payable  only  to  the  State  Regulatory 
Authority  upon  demand: 

(b)  Negotiable  bonds  of  the  United 
States,  the  State,  or  a  municipaUty  or 
other  subdivisions  of  die  State,  endorsed 
to  the  order  of,  and  in  the  possession  of. 
the  State  Regulatory  AuUiority; 

(c)  Negotiable  certificates  of  deposit, 
payable  or  assigned  to  die  State 
Regulatory  Authority  and  in  its 
possession  or  held  in  a  federally  insured 
bank: 

(d)  An  irrevocable  letter  of  credit  of 
any  bank  organized  or  authorized  to 
transact  bushiess  in  the  United  States, 
payable  only  upon  presentation  to  the 
State  Regulatory  Authority: 

(e)  A  perfected,  firat-lien  security 
interest  in  real  property  in  favor  of  the 
State  Regulatory  Authority:  or 

(f)  Other  investment-grade  rated 
securities  having  a  rating  of  AAA,  AA, 
or  A  or  an  equivalent  rating  issued  by  a 
nationally  recognized  securities  rating 
service,  endorsed  to  the  order  of,  and 
placed  in  the  possession  of,  the  State 
Regulatory  Authority. 

(2)  Surety  Bond.  Alabama' proposes  a 
revised  definition  for  "surety  bond."  The 
revised  definition  provides  that  a  surety 
bond  is  an  indemnity  agreement  in  a 
sum  certain  payable  to  the  Regulatory 
Authority,  executed  by  the  permittee  as 
principal  and  which  is  supported  by  the 
performance  guarantee  of  a  corporation 
licensed  to  do  business  as  a  surety  in 
the  State  where  the  operation  is  located. 

(3)  Self  bond.  Alabama  proposes  a 
revised  definition  of  "self  bond."  Self 
bond  means  an  indemnity  agreement  in 
a  sum  certain  executed  by  the  applicant 
or  the  appUcant  and  any  corporate 
guarantor  and  made  payable  to  the 
Regulatory  Authority,  with  or  without 
separate  surety. 

Since  the  proposed  definitions  of 
"collateral  bond."  "surety  bond,"  and 
"self  bond"  are  substantively  identical 
to  the  Federal  definitions  at  30  CFR 
800.5,  the  Director  finds  the  proposed 
definitions  to  be  no  less  effective  than 
their  Federal  counterparts  at  30  CFR 
800.5. 

d.  Cemetery.  Alabama  proposes  to 
repeal  its  definition  of  "cemetery"  and 
replace  it  with  a  definition  that  includes 
any  area  of  land  where  human  remains 
are  interred.  Since  the  proposed 
definition  is  identical  to  the  Federal 
definition  at  30  CFR  761.5,  the  Director 
finds  the  proposed  definition  to  be  no 
less  effective  than  the  Federal  definition 
in  30  CFR  761.5. 


e.  Coal  mine  waste  and  coal 
preparation.  Alabama  proposes  to  add 
new  definitions  for  "coal  mine  waste." 
and  "coal  preparation."  "Coal  mine 
waste"  is  to  be  defined  as  coal 
processing  waste  and  underground 
development  waste.  "Coal  preparation" 
is  to  mean  chemical  or  physical 
processing  and  the  cleaning, 
concentrating,  or  other  processing  of 
coal.  Since  the  proposed  definitions  are 
identical  to  the  Federal  definitions  at  30 
CFR  701.5,  die  Director  finds  die 
proposed  definitions  to  be  no  less 
effective  than  die  Federal  definitions  in 
30  CFR  701.5. 

f.  Coal  processing  plant  and  coal 
processing  waste.  Alabama  proposes  to 
repeal  its  definitions  for  "coal 
processing  plant"  and  "coal  processing 
waste,"  and  replace  them  with  revised 
definitions  of  "coal  processing  plant," 
and  "coal  processing  waste."  The 
revised  definitions  more  precisely  define 
the  extent  of  the  processing  and 
treatment  facilities  considered  to  be  a 
part  of  a  coal  preparation  plant,  and 
provide  that  all  earth  materials 
separated  and  wasted  during  the 
cleaning,  concentrating  or  other 
processing  of  coal  are  coal  processing 
waste.  Since  the  proposed  definitions 
are  identical  to  the  Federal  definitions 
at  30  CFR  701.5,  die  Director  finds  die 
proposed  definitions  to  be  no  less 
effective  than  the  Federal  definitions  in 
30  CFR  701.5. 

g.  Complete  and  accurate  application. 
Alabama  proposes  to  repeal  its 
definition  of  "complete  application"  and 
add  a  new  definition  of  "complete  and 
accurate  appUcation."  The  new 
definition  is  to  be  used  to  identify 
applications  that  have  been  reviewed  by 
the  Commission  and  have  been  found  to 
contain  all  of  the  information  required 
by  the  Alabama  regulatory  program 
necessary  to  make  a  decision  on  permit 
issuance.  Since  the  proposed  definition 
is  substantively  identical  to  the  Federal 
definition  at  30  CFR  701.5,  die  Director 
finds  the  proposed  definition  to  be  no 
less  effective  than  the  Federal  definition 
in  30  CFR  701.5. 

h.  Cumulative  impact  area.  Alabama 
proposes  to  add  a  new  definition  of 
"cumulative  impact  area."  This 
definition  will  be  used  to  identify  the 
area  within  which  impacts  from  a 
proposed  operation  may  interact  with 
the  impacts  of  all  anticipated  mining  on 
surface  and  ground  water  systems. 
Since  the  proposed  definition  is 
substantively  identical  to  the  Federal 
definition  in  30  CFR  701.5,  die  Director 
finds  the  proposed  definition  to  be  no 
less  effective  than  the  Federal  definition 
in  30  CFR  701.5. 
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I.  Cumuli  OMttK  QurmU  habiUiias; 
Fixtd  OMtNtf  UakJhUtK  Nat  worthc 
PontU  eorpmmtioK  TmigiUmKet  mrtk 
AlabanM  propose*  l»  add  aew 
definitioBa  fot  tha  toaw  "currant 
asseta^"  "owaal  KaUlittea."  "fixed 
aaOTU."  "UabttMas."  "nal  woctk." 
"jMrent  taip— aliaiT  and  "lanfibie  net 
worth."  Thaaa  dafiBittana  aia  to  b«  UMd 
on^  ia  connactkMi  witk  a  dattnnteatian 
of  eligibility  in  aaU  bowiiiif.  Since  tha 
prapoaad  dafioitiaoa  an  tobatantively 
identical  to  tha  Fadaiai  definikiani  at  30 
CFR  80023^  tha  Diracter  fadi  tha 
proposed  definltioDa  to  be  eg  leae 
effective  than  the  Federal  definitiaBs  in 
30CFR880.2aL 

i.  Employee.  Alabama  propoaaa  to 
revise  its  <tefiaitiwi  of  "eaployae"  to 
include  all  membars  of  advisory  boards 
or  commissfona.  and  mrsiiltants  who 
parfbim  any  function  or  daty  undier  tha 
Act  if  they  perform  decision  making 
functions  for  the  State  Regulatory 
Authority  under  the  Slate  law  or 
regulations.  Since  the  pcopoaed 
definition  is  more  inclusive  than  the 
Federal  definition  at  30  CFR  7B5.S.  the 
Director  finds  the  proposed  definition  to 
be  no  less  effective  than  tfie  Federal 
definition  in  30  CFR  7(B.5. 

k.  nvgHefandk.  Alabama  proposes  a 
revised  dBflnitlon  of  "^agile  landk"^  TIm 
revfwd  (feRuOfun.  fndudea 
pafeontobgical  silk*  but  removes  buffisr 
zones  adlacant  to  the  bomidaries  of 
areas  nheie  surrace  coal  mining 
operations  are  prohibited  under  Rule 
8B0-X-7Baad  tte  Act  Snce  the 
proposed  deftriMoa  ia  fcfeatfol  to  tha 
Federal  dIeAaWan  at  99  CFR  702J.  the 
LarecfDr  fludfe  tna  proposed  delluitxon  to 
09  no  less  enectiva  tluBt  the  Ftsderai 
definitioB  i»  30  CFK  702.5. 

I  GnwBideaver.  Alabama  proposes  a 
■ew  dafiaMea  af  "^void  eDver.'*Tha 
new  oennitieii  piwMes  that  gretmd 
cover  weeae  tit  etaa  covered  by 
caobiacd  Mrial  parts  (rf  vegetatioB  aad 
tbaKlsrdiatlsptadiiwdBatarallyoB 
tiw  sMe,  expressed  a»  a  percentage  of 
tha  tool  aiaa  of  BwasBieaieut  Since  the 
prapoeed  dellBili«B  iaidinitical  ta  the 
Federal  deQjdtiaa  al  saCFR  TMA  Ae 
Director  finds  the  proposed  delfaiMen  to 
ba  no  less  eOKtiva  thao  the  Federal 
definMoB  te  aoCni  701 JL 

m.  Histarie  i 
ai 

Thai 

bytfaaiadasiaBafi 
sciealifie  reaaasces.  Since  tha  praposed 
definiliaB  ia  idaatkd  ta  tha  fedefat 
definitioa  a/k  mCHL  79AX  tfaa  Diseetnr 
finds  tha  prafoaed  defaitkak  ea  be  m 
less  eSeetiaa  than  ttia  FMcrai  definifian 
in  a&CFIt  TtSJL 

&  knfoamdiafalnctum  Alabama 
proposes  <i  new  definition  of 


the  tarn 


"Impoondiag  structure.**  That  term  ia  te 
ba  used  to  idantliy  a  dam.  cnbanknent 
or  other  structure  used  te  impound 
arater,  shvryr  sr  ediar  Bqoid  or  semi- 
liquid  material  StacaAe  proposed 
definition  ia  identieat  ta  Aa  Federal 
deftnMiaa  at  39  CFR  7913,  the  Direetor 
finds  the  proposed  deffatftioR  to  be  no 
less  effeetfve  that  tt»  Federal  definition 
in  30  CFR  7m.& 

o.  Irreparable  damage  to  t/te 
environment  Alabama  proposes  a 
revised  definftion  of  "hreparable 
damage  to  the  environment."  The 
revised  definition  clarifies  that 
irreparable  damage  to  the  environment 
means  damage  to  tfte  environment,  in 
violation  of  the  Act  the  regulatory 
program,  or  these  regulations,  that 
caimot  be  corrected  by  actions  of  the 
applicant  Since  Ae  proposed  definition 
is  substantively  identicaf  to  the  Federal 
definition  at  30  CFR  701.5,  the  Director 
finds  the  proposed  definition  to  be  no 
less  effective  than  the  Federal  definition 
in  30  CFR  7QI.5. 

\f.  Land  use.  Alabama  proposes 
revised  dJBfinitinna  Cot  "land  use"  and 
for  (he  specific  land  usa  categpriei  of 
cropland,  pastureland.  fbrestlandr 
grazin^and,  resideatiaU  industrial/ 
commercial,  recreatioa,  fish  and  wildltfe 
habitat  davelepad  wotas  resaureea,  and 
ondeveloyad  laadaor  aa  canent  use. 
Tha  revislaaa  coniorBitbeaadafiniHona 
to  the  langtage  to  theis  Federal 
counteiparts.  Since  tha  ^opesad 
definitfoBB  aca  substsativa^  idcntie^  to 
tha  Federal  d^aOkiBa  ai  a»  cm  7BL5. 
the  Director  fiada  tha  yeposad 
definitiona  ta  ba  nolasa  cSscttva  thas 
the  Federal  definitioaa  ia  39CIlt  7tn.&. 

4.  Oociyasd  diva/fii^  Alafa«ma 
pnqtases  a  revised  defiaAfoB  for 

definitiaB  idsaUDaa  aa  aw  Jipiwi 
dwelliat  aa  any  baiUng  that  ia 
curreally  bafat  **ad  on  a  tegslar  or 
tempomy  bas^  for  InaBsa.  habitation. 
Since  the  proposed  defirattenia 
identical  to  die  FJadssal  definitioa  at  30 
(JhW  76LS.  the  Dkastor  Ibida  die 
prapoaad  defiBltlnn  to  be  no  less 
effedhra  than  tka  Fsderal  definititm  in 
SOCFRTttLS. 

z.  Opentar.  Alabaiaa  proposes  a 
revised  difiailiaB  lor  "opcratar."^  The 
revised  definition  identifies  an  operater 
as  any  paraoB  v«te  raaaovas  or  hitmds 
to  temoaa  mora  than  250^  tone  of  coal 
feaas  d»  cariv  ec  from  oaal  refine  piies, 
wMia  12  caasecati<«a  calendar  Bionths 
in  any  one  lecatiea.  Since  tfia  proposed 
definMen  iasiibstBBtWaty  idantical  to 
tha  Faditat  defUtfaa  at  39  CFR  701.5, 
the  Dimctor  finds  the  prsposed 
definition  ta  ba  aa  leas  effective  than  the 
Federal  definition  in  30  ORR  70t.5> 


s.  Performing  anyfimctiona  or  duties 
under  thia  Act  Alabama  proposes  a 
revised  definition  of  "performing  any 
function  or  duties  onder  this  Act."  llie 
reivision  states  ntat  mis  phrase  means, 
making  decisions  or  taking  actions, 
which  if  performed  or  not  performed  by 
an  employee,  affect  the  programs  under 
the  Act.  9nce  the  proposed  definition  is 
identical  to  the  Federal  definition  at  30 
CFR  705.5,  the  Director  fhids  the 
proposed  definitfon  to  be  no  less 
effective  than  the  Federal  de^'tion  in 
30  CFR  705.5. 

t  Permanent  impoundment  Alabama 
proposes  a  new  definition  for 
"permanent  impoundment"  The  new 
definition  identifies  a  permanent 
impoundment  as  an  impoundment  which 
is  approved  by  the  Re^atbry  Authority 
and,  if  required,  by  other  State  aad 
Federal  agencies  for  rateatiaa  as  part  of 
the  postmiaing  land  use.  Since  the 
proposed  dafinitian  ia  identical  to  the 
Federal  defiaition  a4  30  CFR  781.5,  tha 
Director  finds  the  proposed  definition  to 
be  no  less  efiiective  thiui  tha  Federal 
definitira  in  30  CFR  701.5. 

a.  Preriamsly  adned  area,  Alabaaia 
proposes  a  new  definition  for 
"previously  mined  acea."  The  new 
definition  provides  that  this  term 
identifies  lands  previously  mined  on 
which  there  wars  no  svfaee  cea)  mining 
apecations  sabfect  ta>  the  standardi  of 
the  Act  This  ds&imon  ia  substaatfveff 
identicat  to  the  Federal  definitfon  at  30 
CFR  70141.  However,  in  tha  ease  of 
ftatioiud  WiUB^  Pitderatien  v.  £af on, 
Nos.  87-1991, 8^-m4  and  89-2789 ' 
(DD.C  Febraary  12;  1880),  the  court 
addmsed  two  concema  pertaining  to 
the  Federal  definitfon.  The  first  was 
whether  "prrvioasfy  ndned"  means  that 
aMny  occorredt  fl?  Before  die  date 
Congress  enacted  ^GRA  f Aagust  3, 
1977).  or  (2}  before  the  verieoa  dates 
that  SMCRA's  substantive  retiuhsments 
began  fa  apply  la  specffie  mining 
operation  or  sites^  Tha  court  fbnnd  that 
"a  defimtfon  asing  the  date  of  SMCRA's 
enaebnent  move  dosely  ecoforms  ta  die 
Act  and  the  cearfs  pievfuus  roling  on- 
the  issued  [NaU'omalVFiliBife 
Federation,  Man.  O^.  at  4%  dthig  to  In 
re;  Pemnmeiit  SmfiitB  Mining 
Regulation  LHigatitm  n.  Round  I  No. 
79-1144,  Men.  Op.  ^S.C  Joiy  0;  1964. 
21  Env't  Rep«  Cas.  1199]}.  Consequent!^, 
the  court  h^  that  the  date  of  enactment 
of  SMCHA  (Aagust  3, 1977}  "must  be  the 
time  from  whicn  the  temporal  concepts 
of  'preexisting'  and  'previous'  are 
measured,"  [Id.,  Meat  Op.  at  SOt-  With 
respect  to  the  second  issue,  the  court 
held  that  a  "definition  cannat  stand  that 
lets  foO  recfamation  be  undone  for  a 
later  pertfaf  effort.  The  defliiitiuii  must 
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be  rewritten  to  make  this  impossible." 
{Id.,  Mem.  Op.  at  48).  Accordingly  the 
court  remanded  "the  definition  of 
previously  mined  area  to  the  Secretary 
to  correct  both  of  the  flaws  identified 
above."  {Id.,  Mem.  Op.  at  51). 

Although  OSM  has  not  yet  suspended 
the  above  definition,  OSM  may  not 
because  of  the  court's  remand,  use  the 
existing  Federal  definition  of 
"previously  mined  area"  at  30  CFR  701.5 
in  evaluating  the  sufficiency  of 
Alabama's  proposed  definition. 
Accordingly,  OSM  has  evaluated  the 
proposed  amendment  based  upon  its 
consistency  with  the  appropriate 
provisions  of  SMCRA  as  interpreted  by 
the  court  Based  on  the  above  and  the 
court's  remand  of  die  Federal  definition 
of  "previously  mined  area"  to  "correct 
both  of  the  flaws  identified"  in  the 
decision,  the  Director  finds  that  to  the 
extent  that  Alabama's  proposed 
definition  of  "previously  mined  area"  (1) 
interprets  or  contemplates  the  temporal 
concept  of  "previously"  as  being  any 
other  date  than  August  3, 1977  (the  date 
of  enactment  of  SMCRA),  or  (2)  allows 
lands  which  have  once  been  fully  and 
satisfactorily  reclaimed  to  be  remined 
and  then  only  partially  reclaimed,  such 
definition  is  less  stringent  than  the 
general  provisions  of  SMCRA.  The 
Director  is.  therefore,  not  approving 
Alabama's  proposed  definition  of 
"previously  mined  area."  The  Director 
will,  pursuant  to  30  CFR  732.17(d), 
inform  Alabama,  of  regulatory  changes 
needed  to  amend  this  definition. 

V.  Prime  farmland.  Alabama  proposes 
a  revised  definition  for  "prime 
farmland."  The  revised  definition 
removes  the  requirement  that  prime 
farmland  must  have  a  history  of  use  for 
"intensive  agricultural  purposes."  It 
replaces  this  requirement  with  the 
renuirement  that  to  be  considered  prime 
farmland  a  tract  must  have  a  history  of 
use  as  "cropland"  Since  the  proposed 
definition  is  substantively  identical  to 
the  Federal  definition  at  30  CFR  701.5. 
the  Director  finds  the  proposed 
definition  to  be  no  less  effective  than  the 
Federal  definition  in  30  CFR  701.5. 

w.  Public  building.  Alabama  proposes 
a  revised  definition  for  "public 
building."  The  revised  definition 
identifies  a  public  building  as  any 
structure  that  is  owned  or  leased,  and 
principally  used  by  a  government 
agency  for  public  business  or  meetings. 
Since  the  proposed  definition  is 
identical  to  the  Federal  definition  at  30 
CFR  761.5,  die  Director  finds  the 
proposed  definition  to  be  no  less 
effective  than  the  Federal  definition  in 
30  CFR  761.5. 

X.  Public  office.  Alabama  proposes  a 
new  definitann  for  "public  office."  The 


new  definition  identifies  a  public  office 
as  a  facility  under  the  direction  and 
control  of  a  government  entity  which  is 
open  to  public  access  on  a  regular  basis 
during  reasonable  business  hours.  Since 
the  proposed  definition  is  identical  to 
the  Federal  definition  at  30  CFR  700.5, 
the  Director  finds  the  proposed 
definition  to  be  no  less  effective  than  the 
Federal  definition  in  30  CFR  700.5. 

y.  Publicly-owned  park.  Alabama 
proposes  to  repeal  its  definition  of 
"public  park"  and  add  a  new  definition 
for  the  term  "publicly-owned  part"  The 
new  definition  identifies  a  publicly* 
owned  park  as  a  public  park  that  is 
owned  by  a  Federal.  State  or  local 
government  entity.  Since  the  proposed 
definition  is  identical  to  the  Federal 
definition  at  30  CFR  761.5,  the  Director 
finds  the  proposed  definition  to  be  no 
less  effective  than  the  Federal  definition 
in  30  CFR  761.5. 

z.  Public  road.  Alabama  proposes  a 
revised  definition  for  "public  road"  The 
revised  definition  identifies  a  public 
road  as:  (1)  One  that  has  been 
designated  as  public  road  pursuant  to 
the  laws  of  the  jurisdiction  in  which  it  is 
located;  and  (2)  one  that  is  maintained 
with  public  funds  in  a  manner  similar  to 
other  public  roads  of  the  same 
classification  within  the  jurisdiction; 
and  (3)  one  for  which  there  is  a 
substantial  (more  than  incidental)  public 
use;  and  (4)  one  that  meets  road 
construction  standards  for  other  public 
roads  of  the  same  classification  in  the 
local  jurisdiction.  Since  the  proposed 
definition  is  identical  to  the  Federal 
definition  at  30  CFR  761.5.  the  Director 
finds  the  proposed  definition  to  be  no 
less  effective  than  the  Federal  definition 
in  30  CFR  761.5. 

aa.  Refuse  pile.  Alabama  proposes  a 
new  de&iition  for  "refuse  pUe."  The 
new  definition  provides  that  a  refose 
pUe  is  a  surface  deposit  of  coal  mine 
waste  that  does  not  impound  water, 
slurry,  or  other  liquid  or  semi-liquid. 
Since  the  proposed  definition  is 
substantively  identical  to  the  Federal 
definition  at  30  CFR  701.5.  the  Director 
finds  the  proposed  definition  to  be  no 
less  effective  than  the  Federal  definition 
in  30  CFR  701.5. 

bb.  Sedimentation  pond.  Alabama 
proposes  a  revised  definition  for 
"sedimentation  pond."  The  revised 
definition  provides  that  a  sedimentatfon 
pond  is  an  impoundment  used  to  remove 
solids  fit>m  water  in  order  to  meet  water 
quality  standards  or  effluent  limitations 
before  the  water  leaves  the  permit  area. 
Since  die  proposed  definition  is 
identical  to  the  Federal  definition  at  30 
CFR  701.5.  the  Director  finds  die 
proposed  definition  to  be  no  less 


effective  than  the  Federal  definition  in 
30  CFR  701.5. 

cc.  Soil  horizons.  Alabama  proposes 
new  definitions  for  "soil  horizons,"  "A 
horizon,"  "E  horizon,"  "B  horizon,"  and 
"C  horizon."  Since  the  proposed 
definitions  are  identical  to  the  Federal 
definitions  at  30  CFR  701.5,  the  Director 
finds  the  proposed  definitions  to  be  no 
less  effective  than  the  Federal  definition 
in  30  CFR  701.5. 

dd.  Substantially  disturb.  Alabama 
proposes  a  revised  definition  for 
"substantially  disturb."  The  revised 
definition  provides  that  "substantially 
disturb"  means,  for  purposes  of  coal 
exploration,  to  significantly  impact  land 
or  water  resources  by  blasting;  by 
removal  of  vegetation,  topsoil.  or 
overburden;  by  construction  of  coads  or 
other  access  routes;  by  placement  of 
excavated  earth  or  waste  material  on 
the  natural  land  surface  or  by  other  such 
activities;  or  to  remove  more  than  250 
tons  of  coal.  Since  the  proposed 
definition  is  identical  to  the  Federal 
definition  at  30  CFR  701.5.  the  Director 
finds  the  proposed  definition  to  be  no 
less  effective  than  the  Federal  definition 
in  30  CFR  701.5. 

ee.  Temporary  impoundment 
Alabama  proposes  a  new  definition  for 
"temporary  impoundment"  The  new 
definition  provides  that  a  temporary 
in^ioundment  is  an  impoundment  used 
during  surface  coal  mining  and 
reclamation  operations,  but  not 
approved  by  the  Regulatory  Authority  to 
remain  as  a  part  of  the  approved 
postmining  land  use.  Since  the  proposed 
definition  is  identical  to  the  Federal 
definition  at  30  CFR  701.5.  the  Director 
finds  the  proposed  definition  to  be  no 
less  effective  than  the  Federal  definition 
in  30  CFR  701.5. 

ff.  Topsoil.  Alabama  proposed  a 
revised  definition  for  "topsoil."  The 
revised  definition  provides  that  topsoil 
is  the  A  and  E  soil  horizon  layer  of  the 
four  master  soil  horizons.  Since  the 
proposed  definition  is  identical  to  the 
Federal  definition  at  30  CFR  701.5.  die 
Director  finds  the  proposed  definition  to 
be  no  less  effective  than  the  Federal 
definition  in  30  CFR  701.5. 

gg.  Transfer,  assignment  or  sale  of 
permit  rights.  Alabama  proposes  a 
revised  definition  for  "transfer, 
assignment  or  sale  of  permit  rights." 
Tie  revised  definition  provides  that  a 
transfer,  assignment  or  sale  of  permit 
rights  is  a  change  in  ownership  or  other 
effective  control  over  the  right  to 
conduct  surface  coal  mining  operations 
under  ajiermit  issued  by  the  flegulatory 
Authorify.  Since  the  proposed  definition 
is  identical  to  the  Federal  definition  at 
30  CFR  701.5.  the  Director  finds  the 
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hh.  Umdttpmmd  dvmkpmaal  wot*. 
AlakoDM  pMfoset  •  nvievi  definittoM 
of  "undiiiipiiiwi  diiiileMiint  wM*fc'* 
The  nviSBd  rfeiwten  piovidM  tlMl 


related  materials  that  areeamivated, 
moved^  and  fiiipoeed  el  boB 
undergramd  wotkuie*  is  caaaectiea 
with  undeigioHnd  minim  activitiM. 
Sinoa  Ibe  prapoeed  defiaitieo  ia 
idenkkat  to  tbt  Federat  dafiniyon  at  30 
C7R  701^  iic  Diractor  finds  the 
proposed  definJHon  to  ba  aft  ksa 
effective  thaa  the  Federal  dcfkiitiea  ia 
a0CIrR7aL& 

ii.  Violatioa  aetiee,  AlefaanM 
proposed  e  tevieed  definitioe  for 
^rieUtioa  ■ette^''  Thereviaed 
defiattkn  pnaidea  thai  a  vialattaa 
notice  is  aof  wiiltaB  natykalian  froaa  a 
govecaaealil  ■nttty  of  a  viotatioB  of  the 
law.  whether  (9  letter,  neaMraadiun. 
legal  ar  adnioistnttva  pleaditig  ae  ether 
wiiHea  comaiaairstioa.  gpca  Ae 
proposed  definition  is  identtaal  ta  the 
Federal  cWfiartian  at  3QCFE  TOLA  the 
Daectar  fiada  the  piopoead  defiaitina  te 
be  a*  leaa  effsctwe  thaa  the  Federal 
defiaitiaa  ia  »  CFR  700^ 

i^  WiUfut  viohtioni  Alabaasa 
proposes  a  teniae  d.  defiaiticM  for  "wiBfal 
violation."  The  revised  definitiaa 
provides  that  a  wiUfail  violatioa  ia  an  act 
or  omissifaa  which  violetca  the  Act,  this 
Chapter,  the  apffaahle  proyaa.  oraay 
permit  eaaditiea  feqaiced  ky  the  Act, 
theaa  lecalatioBai  m  the  appiicaUe 
propaa,  ooaairttBd  by  a  peiaea  who 
intnida  the  rcsutt  which  actaeBy  occura 
Since  the  proposed  definitieB  ia 
substantively  identiral  to  the  Federal 
definition  at  30  CFR  701.5^  the  Diiector 
finds  the  proposed  defiaitioB  to  be  no 
lesa  effective  than  the  Federal  defiaitioo 
inaoCFRTMJ. 

Z9BB-X-a-.0t    AppSeabifity 

AiabaoM  proposes  to  y»nT^  su^ 
sectioB*  [dXaMl).  (»Ka)M.  aad  (3XaM3) 
of  this  section  to  carrect  e  leCerooe  to 
880-X'^-.12  to  cead  8aO-X-8lC-.10(a)(n- 
This  change  ia  necessary  to  accurately 
identify  the  rule  being  referaaced. 
Alabaaa  alao  propasca  to  modify  the 
text  ef  sub-section  C3Ka)(^Ul)  to 
claiify  that  the  exemptuna  provided  in 
paragraph  (3)(a)l  and  (3)(a)2  ef  this  rale 
do  not  apply  to  the  requftoaenta  far 
existing  and  new  coal  mine  disposal 
facilities.  The  Dinctor  finda  the 
propostd  amendment  to  be 
substantively  identical  to  aad  thetefora 
no  less  eS»cliva  than  the  coaipareUe 


partfooa  of  the  Fadnal  legidatiaBa  al  30 
CFR70LU. 

3.  8BB^X-7B-.97    Pfocedima 

Alabama,  propoaes  to  amend  this  lula 
by  ad£ng  ra««fl«»«»gp  to  TOaftrm  it  to  the 
language  af  the  Federal  repilfttiaps  at  30 
CFR  761.12.  The  new  laaguags  claitf  ea 
the  procedures  to  be  followed  when  a 
complete  application  for  a  sarface  coal 
mining  and  reclamation  operation 
permit  is  received.  The  proposed 
amendmoit  includes  the  foDewfog 
revisions: 

a.  Sub-scctfon  (^  ts  revised  by  the 
asddition  of  new  language  in  paragraph 
(b)  to  require  that  tfie  National  IWk 
Service  or  the  U.S.  Fish  and  WHdIffe 
Service  shafi  be  notified  of  any  request 
for  a  determinatton  of  valid  existing 
ri^its  pertaining  to  areas  within  the 
boomfariies  uiufst  tfieir  {orisdictluii  and 
shall  haw  9(^  days  from  receipt  of  Ae 
notification  in  which  to  respond.  The 
ASMC.  npoD  request  by  the  appropriate 
agencjTt  sfaau  grant  an  extension  to  the 
30  day  period  of  an  additional  30  days.  If 
no  response  i»  received  withhi  the  30 
day  period  or  within  the  extended 
period  grantedi  the  ASMu  nay  malte  the 
necessary  ue  lei  uubu  (ion  be  sea  eit  the 
htforraetioii  ft  hes  availabie.  The 
additional  language  added  to  888-X-7B- 
.07(2)0>)  BMdtee  ttis  paragraph 
substantivriy  {dentfe^  to  the  Federal 
renriations  at  30  CFR  7«1.12(b)(Z}. 

b.  Sub^ectioB  (4).  relatiHg  to 
operattona  to  be  eeoducled  withia  100 
feel  owasaed  harinBlally  of  the 
outside  Eight-ef-w«y  Um  of  any  pabMc 
road,  or  the  wMcatiea  of  a  pablic  read 
is  changed  to  adopt  procedural 
reqnireBenta  that  an  sabslaiiltwfy 
identical  to  d»  Federal  ragalations  at  30 
CFR  761.12(d).  The  overaB  effect  of  &e 
choajs  is  that  the  regulatory  antfaerity, 
not  the  pennit  appbrant  is  responsible 
for  psovidiagan  eppofftimrty  for  a  public 
hearing  and  ior  paUiriiing  die 
newspaper  aolice  d  a  hearing  is 
requested  The  sabsection  does  not 
apply  these  pracederal  reqaireacnta  to 
the  doaiag  of  a  paUk  road  ae  does  the 
Federal  reaalatka  at  30  CFR  7»1.12(d). 

Akhouff^  Alabama  does  not 
specifically  state  that  the  closure  of 
public  roads  is  subject  to  the  provisions 
of  this  section,  it  applies  the  State 
statute  at  sections  23-4-1  through  2^-4-4 
of  the  Code  of  Alabama  which  provides 
for  the  dosHM  of  loads  ia  a  maoncs 
substantively  ideatical  to  that  at  the 
Federal  reguIatioBa  at  30  CFR  7ftl.l2(d). 

The  State  statute  isx^nres  that  the 
notice  of  heariag  be  published  ia  a 
newspaper  ia  the  couafy  in  whick  the 
road  is  located  The  Federat  regulation 
at  30  CFR  763.12(dH^l  requires  that  die 
notice  be  published  ia  a  aewsp^er  of 


genatd  cisculatim  in  the  ^ected  loe^. 
By  letter  dated  Septaraber  It.  180O. 
AlabaoM  slated  that  it  faiterpcela  the 
Stalenle  tofeqinin;.  at  a  minimaflk.  thai 
the  newspeper  by  oae  of  general 
circulation  in  the  county  such  that  any 
affisded  person  witt  have  an  opportunity 
to  see  said  notiGe  fAdanaiatrative 
Record  NaLAt^47(H. 

The  proposed  change  also  requires  the 
regalatory  authority  to  make  a  wsttea 
finding  within  30  days  of  either  the  close 
of  the  pubUc  conaient  period  or  dw 
close  of  die  pabMc  hearing.  Purdicr,  no 
mining  is  to  be  aUoared  within  the  100 
foot  limM  nleas  die  ASMC  or  d»  pabBc 
read  aothasify  detenaines  that  the 
public  aad  the  aHected  landowaen  wil 
be  protected 

e.  Seb-sectioB  (5),  relating  to  proposed 
surface  coal  niRkig  within  300  feet  of 
any  occupied  dwetftig,  ie  revised  to 
provide  ttet  the  pennt  appHcant  shaD 
subnrt  wfth  Ae  appficatian  a  written 
wafrer  by  lease,  deed,  or  other 
doconeat  of  conveyance  from  the  owner 
of  Ae  dwdHng,  clarifying  diet  the  owner 
and  diesiyietorhad  the  legal  right  to 
deny  mining  and  knowingly  watved  that 
ri^.  The  waiver  riiaD  &ot  as  consent  to 
sneh  operations  within  a  closer  distance 
of  the  swelSng  as  specified.  Where  the 
applicant,  far  a  permit  after  August  3, 
1977,  had  ohtained  the  vaKd  waiver  ; 
prior  to  August  S,  1977,  from  the  owner 
of  an  occupied  dwelling  to  mkie  within 
300  feet  of  sudi  dwelling,  a  new  waiver 
shaff  not  be  reqoffed  Where  die 
applicant  for  s  pennit  after  August  3, 
1977,  has  obtained  a  vaHd  waiver  from 
the  owner  of  an  occupied  dwelling,  that 
waiver  shalT  remain  effective  against 
subsequent  purchasers  who  had  actual 
or  constructive  knowledge  of  die 
existing  waiver  at  the  time  of  purchase. 
A  subsequent  purchaser  shall  be 
deemed  to  have  had  constructive 
knowledge  if  the  waiver  has  been 
properfy  fifed  hi  pubhc  property  records 
pursuant  to  Slate  laws  or  if  mining  has 
proceeded  to  within  the  300  foot  Hmit 
prior  to  the  date  of  purchase. 

d.  Sub-section  ^  is  revised  at 
paragraph  (a]  to  provide  that  where  the 
Regulatory  Authority  determines  that 
the  proposed  suiface  coal  mining 
operations  wiQ  adversely  affect  any 
publicly  owned  park  or  any  places 
included  in  the  National  Register  of 
Historic  Places,  the  Regulatory 
Authority  shall  transmit  to  the  Federal, 
State  or  local  agpnries  with  legal 
jurisdictiaa  over  or  a  statutoty  or 
regulatory  responsibility  fdt  the  park  or 
historic  place,  a  copy  of  the  applicable 
parts  of  the  permit  application 
containing  tiie  foUowing;  tl}  A  teqoest 
for  the  agency  vritb  legal  {urisdiction  to 
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approve  or  disapprove  of  the  operations; 
and.  (2)  A  notice  to  the  appropriate 
agency  with  legal  jurisdiction  that  it  has 
30  days  from  receipt  of  the  request 
within  whidi  to  respond  and  that  failure 
to  interpose  a  thoely  Direction  will 
constitute  approval.  The  ASMC  may, 
upon  request  by  the  appropriate  agency, 
grant  an  extension  to  the  30  day  period 
of  an  additional  30  days.  Failure  to 
interpose  an  objection  within  the  30 
days  or  the  extended  period  granted 
shall  constitute  approval  of  the 
proposed  pennit. 

e.  Sub-section  (8)  is  revised  to  correct 
the  grammar  of  the  sub-section  witlnnit 
changing  the  meanii^.  Since  the 
proposed  amendments  (a  through  e 
above)  to  section  KO-X-TB-SP  render  it 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  761 J2,  the 
Director  finds  the  amendments  to  be  no 
less  effective  than  the  Federal  regulation 
at  30  CFR  761.12. 

4.  80a-X-7D~.lO   PubUcInformaU'on 

Alabama  proposes  to  amend  dds  rule 
by  adding  language  at  80O-X-7D-.10(a) 
to  clarify  that  specific  information 
relating  to  the  location  of  properties 
proposed  to  be  nominated  to.  or  listed  in 
the  National  Register  oi  Historic  Places, 
need  not  be  disdoaed  if  ASMC 
determines  that  the  disclosure  of  such 
information  would  create  a  risk  of 
destructicm  or  harm  to  such  properties. 
Since  the  proposed  amendment  is 
identical  to  the  Federal  rule  at  30  CFR 
764.23(a).  the  Director  finds  the 
proposed  amendment  to  be  no  less 
effective  than  the  Federal  regulation  at 
30  CFR  7ftl.23(a). 

5.  d80~X-8A-.07    Coordination  with 
Requirements  Under  Other  Laws 

Alabama  proposes  to  amend  this  rule 
at  paragraph  (c)  by  adding  the  Migratory 
Bird  Treaty  Act  of  1918,  as  amended  (16 
U.S.a  703  et  seq.);  The  Bald  Eagle 
Protection  Act,  as  amended  (16  U.S.C 
668(a});  and  Executive  Order  11593  to 
the  list  of  laws  for  whidi  the  State 
Regulatory  Authority  must  provide 
coordination  of  review  and  issuance  of 
permits.  Since  the  proposed  amendment 
is  substantively  identical  to  the  Federal 
rule  at  30  CFR  773.12.  the  Director  finds 
the  proposed  amendment  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  773.12. 

6. 8dO-X-aB~Jf6   Permit  Applications- 
General  Requirements  for  Format  and. 
Content 

Alabama  proposes  to  add  a  new 
paragraph  (d)  to  sub-section  (3)  of  this 
rule  to  require  that  technical  analyses 
induded  in  the  techi^cal  data  submitted 
as  a  part  of  the  permit  application  be 


planned  by  or  under  the  direction  of  a 
professioiaal  qualified  to  the  subyect  to 
be  analyzed  The  proposed  amendment 
is  identical  to  the  Federal  rule  at  30  CFR 
777.13(b).  The  Director  finds  die 
proposed  amendment  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  777.13(bJ. 

7.  aaCf-X-aC-J)8    Cool  Exploration 
Compliance  Duties 

Alabama  proposes  to  revise  die' 
language  of  this  rale  to  conform  it  to  the 
language  of  the  Federal  regulations  at  30 
CFR  772.13.  Sub-section  (1)  is  revised  to 
remove  the  minimum  size  tests  for  areas 
to  which  this  rule  applies  and  replace 
them  with  a  test  of  "substantially 
disturb  the  natural  land  surface."  Sub- 
section (2)  is  revised  to  provide  that  any 
person  who  conducts  coal  exploration 
operations  in  violation  of  the  provisions 
of  this  chapter,  subchapter  880-X-lOB, 
or  any  exploration  permit  term  or 
condition  imposed  by  ASMC,  shall  be 
sub)ect  to  the  provisions  of  section  26  of 
the  Act,  and  chapter  880-X-ll.  The 
Director  finds  the  proposed  amendment 
to  be  no  less  effective  than  the  Federal 
regulations  at  30  CFR  772.13. 

8.  aacf-x-sD-Mandeao-x-sG-.oe 

Relatkmship  to  Areas  Designated 
Unsuitable  for  Mining 

Alabama  proposes  to  amend  these 
regulations  at  sub-section  (1)  tc  p'"ovide 
that  each  application  shaD  contain  a 
statement  of  available  information  on 
whether  the  proposed  permit  area  is 
within  an  area  designated  imsuitable  for 
surface  coal  mining  and  reclamation 
operations,  rather  than  for  surface/ 
underground  mining  activities.  Alabama 
also  proposes  to  correct  a  reference  to 
rale  880-X-8i(-.ll(dK2)  in  sub-section 
(2)  of  these  rules  to  read  880-X-7C-.06. 
The  amendment  rendera  the  Alabema 
rules  substantivefy  identical  to  the 
Federal  rules  at  30  CFR  778.16. 
Therefore,  the  Director  finds  the 
proposed  amendment  to  be  no  less 
effective  than  die  Federal  regulation  at 
30  CFR  778.1& 

9.  880-X-8D-.14.  and  880-X-8G-.14 
Facilities  or  Structures  Used  in  Common 

Alabama  proposes  to  add  a  new  rule 
to  require  that  the  plans  of  a  fadlify  or 
structure  to  be  shared  by  two  or  more 
separatdy  permitted  mining  operations 
may  be  induded  in  one  permit 
ap^ication  and  referenced  in  the  other 
application.  Each  permittee  shall  bond 
the  fadlity  or  structitre  unless  some 
other  agreement  acceptable  to  all 
parties  is  reached  and  that  agreement  is 
induded  in  the  permit  ai^cation.  The 
agreement  must  demonstrate  to  the 
satisfaction  of  the  Regnlatory  Authority 


that  all  responsibilities  under  this 
chapter  for  the  hdUfy  or  structore  will 
be  met  The  proposed  amendBient  is 
identical  to  the  Federal  regulatfoo  at  30 
CFR  77a22.The  Director  finds  the 
proposed  ameadmeat  to  be  no  less 
effiective  than  the  Federal  legulation  at 
30  CFR  778.22. 

10.  Bai}-X-aE-j06and880-X-aH-£6 
Cultural,  Historical  and  Archaeological 
Resources  Information 

Alabama  proposes  to  amend  sub- 
section (1)  of  tMs  rufe  by  adding 
language  to  darify  that  eadi  permit 
apirfication  shaO  describe  and  identify 
the  nature  of  cultural  and  historic 
resources  ehgtbfe  for  listing  on  the 
National  Register  of  Historic  Races  as 
well  as  cultnral  and  historic  resources 
that  are  listed.  Alabama  also  proposes 
to  add  a  new  sub-section  (2)  to  this  rale 
to  allow  the  Regalatory  Aathorify  the 
option  of  requfring  die  applicant  to 
identify  and  evaluate  important  historic 
and  archaeological  resources  drat  may 
be  eligible  for  hsting  on  the  National 
Register  of  ffistoric  Places,  through  the 
collection  of  additional  information,  the 
conduct  of  fidd  investigations,  or  other 
appropriate  analyses.  The  proposed 
amendment  is  substantively  identical  to 
the  Federal  regulations  at  30  CFR  779.12, 
and  30  CFR  783.12.  The  Director  finds 
the  amendment  to  be  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
779.12,  and  30  CFR  783.12. 

11.  aao-x-^-joe  and  88o-x-aH-j)e 

Description  of  Geology  and  Hydrology 
and  Determination  of  the  Probable 
Hydrologic  Consequences 

Alabama  proposes  to  repeal  the 
language  of  the  present  rules  and 
replace  it  with  the  language  of  the 
Federal  rules  at  30  CFR  780.21. 30  CFR 
780.22.  30  CFR  784.14.  and  30  CFl^  784.22. 
The  proposed  amendments  eliminate 
numerous  inconsistendes  with  the 
Federal  rules  relating  to  the  collection, 
reporting,  and  monitoring  of  hydrologic 
and  geologic  data.  Although  AJabama 
uses  the  word  "operation"  in 
subsections  (l](f)l  and  (l)(e}l  instead  of 
the  Federal  term  "permit"  Alabama  in  a 
letter  dated  December  la  1900,  stated  it 
interprets  "operation"  to  mean  '^rmit" 
as  uKd  in  the  corresponding  Federal 
rules  (Administrative  Record  No.  AL- 
471).  In  the  same  letter,  Alabama  also 
steted  that  it  interprets  its  rales  to 
require  that  the  probable  hydrologic 
consequences  determination  address  all 
proposed  mining  activities  associated 
with  the  pennit  area  for  which 
authori2ation  is  sought  not  just  those 
expected  to  occur  during  the  terra  of  the 
permit  Since  die  proposed  ameadmento 
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are  tubttantively  identical  to  the  

Federal  rules  at  30  CFR  780.21,  30  CFR 
780.22.  30  CFR  784.14  and  30  CFR  784.22. 
the  Director  finds  the  proposed 
amendments  to  be  no  less  effective  than 
the  Federal  rules  at  30  CFR  780.21.  30 
CFR  78a22.  30  CFR  784.14.  and  30  CFR 
784.22. 

IZ  8aO-X-8E-.10  and  8aO-X-8H-.10 
Prime  Farmland  Investigation 

Alabama  proposes  to  repeal  its 
current  rules  on  prime  farmland 
Investigations  and  replace  them  with 
new  rules.  The  proposed  rules,  when 
read  in  combination  with  proposed  880- 
X-6HW(3)>  respond  to  all  of  the  Federal 
application  requirements  at  30  CFR 
785.17(b)  for  reconnaissance  inspections. 

The  Federal  rules  at  30  CFR 
785.17(b](l]  require  that  "all  permit 
applications,  whether  or  not  prime 
fannland  is  present,  shall  include  the 
results  of  a  reconnaissance  inspection  of 
the  proposed  permit  area  to  indicate 
whether  prime  farmland  exists."  The 
nature  and  extent  of  that  inspection  is  to 
be  determined  by  the  Regulatory 
Authority  in  consultation  with  the  U.S. 
Soil  Conservation  Service.  Alabama's 
proposed  amendments  at  880-X-6E-.10 
and  880-X-8H-.10  require  the  applicant 
to  conduct  a  pre-application 
investigation,  "if  no  soil  survey  exists 
for  the  site."  and  relies  on  existing  soil 
sxirveys  for  prime  farmland  information 
where  soil  surveys  exist  Section  880-X- 
8f-06(3]  provides  for  the  required 
determination  of  the  nature  and  extent 
of  the  inspection  by  the  Regulatory 
Authority  in  consultation  with  the  Soil 
Conservation  Service. 

The  Federal  regulations  at  30  CFR 
78S.17(b)(2]  require  that  if  the 
reconnaissance  inspection  reveals  that 
no  prime  farmland  is  present,  the 
applicant  must  submit  a  statement  to 
that  effect  and  provide  the  basis  on 
which  that  conclusion  was  reached.  The 
Alabama  proposed  amendments  require 
at  880-X-8E-.10(2)  and  880-X-8H-.10(2) 
that  the  applicant  request  a  negative 
determination  from  the  State  Regulatory 
Authority. 

The  Federal  regulations  at  30  CFR 
785.17(b|(3)  require  that  if  the 
reconnaissance  inspection  indicates  that 
the  land  within  the  proposed  permit  may 
be  prime  farmland  historically  used  for 
cropland,  the  applicant  shall  determine 
if  a  soil  survey  exists  for  those  lands 
and  whether  soil  mapping  units  in  the 
permit  area  have  been  designated  as 
prime  farmland.  If  no  soil  siuvey  exists, 
the  applicant  shall  have  one  made  of  the 
lands  within  the  permit  area  which  the 
reconnaissance  inspection  indicates 
could  be  prime  farmland.  This  rule  also 
specifies  the  rules  that  apply  if  prime 


farmlands  are  found  to  be  present,  or  if 
they  are  rot  found  to  be  present 
Alabama's  proposed  amendments 
provide  at  880-X-8E-.10(b)  and  880-X- 
8H-.10(b)  that  if  no  soil  survey  exists 
and  the  on-site  investigation  indicates 
that  prime  farmland  soils  may  exist  on 
the  permit  area  the  applicant  shall  cause 
a  soil  survey  to  be  made.  The  Director 
finds  when  read  in  combination  with  the 
proposed  amendment  at  680-X-8J-.08(3). 
these  proposed  amendments  are  foimd 
to  be  no  less  effective  than  the  Federal 
regulations  at  30  CFR  785.17(b). 

13.  8aO-X-8E-.ll  and 880-X-8H-.il 
Pish  and  Wildlife  Informaiton 

Alabama  proposes  to  add  new  rules 
to  require  the  applicant  to  submit  fish 
and  wildlife  resource  information  for  the 
permit  area  and  adjacent  area  as  a  part 
of  the  permit  application  package.  'The 
scope  and  level  of  detail  for  such 
information  shall  be  determined  by  the 
regulatory  authority  in  consultation  with 
the  State  and  Federal  agencies  with 
responsibility  for  fish  and  wildlife  and 
shall  be  sufficient  to  design  the 
protection  and  enhancement  plan 
required.  The  proposed  amendment  is 
identical  to  the  Federal  rules  at  30  CFR 
780.16(a)  and  30  CFR  784.21(a)  The 
Director  finds  the  proposed  amendment 
to  be  no  less  effective  than  the  Federal 
regulations  at  30  CFR  780.16(a)  and  30 
CFR  784.21(a). 

14.  880-X-8F-.08  and  880-X-8I-.07 
Operation  Plan:  Permit  Map(s) 

Alabama  proposes  to  amend  this  rule 
by  adding  to  its  requirements  at  sub- 
section (1).  paragraph  (g).  The 
amendment  requires  that  the  permit  map 
show  the  boundaries  of  any  public  park 
and  locations  of  any  cultural  or  historic 
resources  listed  on  or  eligible  for  listing 
on  the  National  Register  of  Historic 
Places.  The  Federal  regulations  at  30 
CFR  779.24(i)  require  this  information  be 
shown  on  the  permit  maps.  Alabama 
also  proposes  to  amend  sub-section  (1), 
paragraph  (h)  to  require  that  the  permit 
map  show  all  areas  where  human    ■ 
bodies  are  interred,  including  public  or 
private  cemeteries,  and  Indian  burial 
grounds,  that  are  located  in  or  within 
100  feet  of  the  proposed  permit  area. 
The  Federal  regulations  require  at  30 
CFR  779.240)  that  each  cemetery  located 
within  100  feet  of  the  proposed  permit 
area  be  shown  on  the  permit  map,  and 
at  30  CFR  761.5  the  term  cemetery  is 
defined  to  include  any  area  where 
human  bodies  are  interred.  The  Director 
finds  the  proposed  amendment  to  be  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  779.24  (i)  and  G). 


15.  880-X-8F-.14  and  880-X-8I-.14 
Protection  of  Public  Parks  and  His  tone 
Places 

Alabama  proposes  to  amend  these 
rules  by  removing  the  text  of  the  original 
rules  and  replacing  it  with  new  text  that 
is  identical  to  the  text  of  the  Federal 
regulations  at  30  CFR  780.31  and  30  CFR 
784.17.  The  amendment  provides  that 
each  plan  shall  describe  the  measures  to 
be  used  to  protect  any  publicly  owned 
parks  or  any  places  listed  on  the 
National  Register  of  Historic  Places  that 
may  be  adversely  affected  by  the 
proposed  operations.  The  Director  finds 
the  proposed  amendments  to  be  no  less 
effective  tiian  the  Federal  regulations  at 
30  CFR  780.31(a)  and  30  CFR  784.17(a). 

16.  880-X-8F-.18  and  880-X-8I-.18 
Fish  and  Wildlife  Protection  and 
Enhancement 

Alabama  proposes  to  add  a  new  rule 
requiring  a  description  of  how  the 
operator  plans  to  minimize  the 
disturbances  and  adverse  impacts  on 
fish  and  wildlife  and  related 
environmental  values,  including 
compliance  with  the  Endangered 
Species  Act  during  the  surface  coal   . 
mining  and  reclamation  operations  and 
how  enhancement  of  these  resources 
will  be  achieved  where  practicable.  The 
description  must  be  consistent  with 
other  requirements  of  this  chapter,  apply 
at  a  minimum  to  species  and  habitats 
identified  in  the  Fish  and  Wildlife 
information  section  of  the  application 
and  include  protective  and  enhancement 
measures.  It  may  include  such  protective 
measures  as  the  use  of  buffer  zones,  the 
selective  location  and  special  design  of 
haul  roads  and  power  Unes  and  the 
monitoring  of  surface  water  quality  and 
quantity.  It  may  also  include  such 
enhancement  measures  as  the 
restoration  of  streams  or  wetlands, 
retention  of  ponds  and  impoundments, 
establishment  of  vegetation  for  wildlife 
food  or  cover  and  the  replacement  of 
perches  and  nest  boxes.  This 
information  is  subject  to  review  by  the 
U.S.  Fish  and  Wildlife  Service  upon    . 
request  The  proposed  amendment  is 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  780.16  (b)  and  (c): 
and  30  CFR  784.21  (b)  and  (c).  Therefore, 
the  Director  finds  the  proposed 
amendment  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR  780.16 
(b)  and  (c):  and  30  CFR  784.21  (b)  and 
(c)T 

17.  880-X-8I-.10   Subsidence  Control 
Plan 

Alabama  proposes  to  repeal  its 
present  rule  on  subsidence  control  plans 
and  replace  it  with  a  new  rule.  The  new 
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rule  requires  that  the  permit  appUcatioa 
shall  include  a  survey  which  shall  show 
whether  structures  or  renewable 
resource  lands  exist  within  the  pn^uMcd 
permit  and  adjacent  area  and  whether 
subsidence,  if  it  occurred,  could  cause 
material  rfninngff  or  dimioution  of 
reasonably  foreseeable  use  of  such 
structures  or  renewable  resource  lands. 
The  proposed  rule  specifies  the  actions 
that  must  be  taken  by  the  a^^licant  if 
the  survey  shows  that  no  structures  or 
renewable  resource  lands  are  present  It 
also  specified  the  information  that  an 
applicant  must  include  in  his  permit 
application  if  these  features  are  present 
and  the  survey  shows  that  subsidence 
could  cause  material  damage  or 
diminution  of  value  or  foreseeable  use 
of  the  land,  or  if  the  Regulatory 
Authority  determines  that  such  material 
damage  or  diminution  could  occur.  The 
proposed  amendment  is  identical  to  the 
Federal  regulations  at  30  CFR  784.20. 
However,  in  the  case  ot  National 
Wildlife  Federation  v.  Lujan,  Nos.  87- 
1051.  87-1814  and  88-2785  (D.D.C. 
February  12. 1990),  the  court  remanded 
30  CFR  817.121(c}(21  which  uses 
language  essentially  identical  to  the 
language  of  this  section.  The  Director 
believes  the  phrase  "to  the  extent 
required  under  State  law"  is  similariy 
invalid  in  this  rule  aiul  that  any 
proposed  State  rule  equivalent  must  be 
disapproved.  An  applicant's  subsidence 
control  irfan  must  be  prepared  without 
regard  to  the  liability  limitations  of  State 
law.  Based  on  die  conrf  s  remand  of 
similar  language  in  30  CFR  817.121(c)(2). 
the  Director  is  not  approving  tfie 
proposed  amendment  "The  Director  will, 
according  to  30  CFR  732.17(d),  hifbrm 
Alabama  of  the  required  regulatory 
changes  needed  to  correct  this 
tteflciency.  The  Director  finds  the 
proposed  amendment  U>  be  less 
effective  than  ttw  Federal  regulations  at 
30  CFR  784  Ja 

18.  saO-X-af-M    Experimental 
Practices  Miauig 

Alabama  proposes  to  amend  dm  rule 
at  sub-section  (5)  paragraph  (a)  by 
adding  a  requirement  that  a  permit 
application  for  an  experimental  practice 
shall  coBtam  af^ixopriate  descriptions, 
maps,  plans,  and  data  which  show  the 
nature  of  the  experimental  practice 
including  a  destj^oa  of  the 
performance  standards  ios  which 
variances  are  requested,  the  duration  of 
the  experimental  practice,  and  any 
special  monitoring  which  will  be 
conducted.  The  proposed  amendment 
modifies  the  requirements  at  paragraph 
(bU2);  to  isclude  a  showing  of  how  the 
use  of  the  experimental  practice  allows 
a  post-mining  land  use  for  hidustrial. 


commercial,  residential  or  public  use  on 
an  experimentat  basis.  The  penait 
application  requreaieBta  are  bictber 
modified  at  sub-section  (5)  parapaph  (e) 
to  require  that  the  raoutoring  pro-am 
shall  ensure  the  oollectioa.  ana^rus,  and 
reporting  of  reUable  data  diat  are 
sufficient  to  enable  the  Regalatory 
Authority  and  the  Director  of  OSM  to 
evaluate  the  effectiveness  of  the 
experimental  practice  and  to  identify,  as 
soon  as  posses,  potentid  risks  to  the 
environment  and  public  health  axui 
safety  from  the  use  of  the  experimental 
practice  during  and  alter  niinii^  Thig 
rule  is  further  amended  at  sub-section 
(8)  by  fte  addition  of  language  to 
provide  that  no  permit  authOTizing  an 
experimental  practice  shaK  be  issued 
unkl  the  Regulatory  Authority  first  finds 
in  writing  and  the  Director  of  OSM  then 
concurs  that  the  experimental  practice 
meets  all  of  the  reqiuirements  of 
paragraphs  (5)(b}  thnogh  (5}(e)  of  this 
rule,  that  the  experimental  practice  is 
based  on  a  clearly  defined  set  of 
objectives  Mtbach  can  reastmably  be 
expected  to  be  achieved,  and  that  the 
permit  contains  comfitions  wMdi 
specifically  limit  the  experimental 
practice.  inq>ose  enforceable  alternative 
environneatai  ptotection  requiranents 
and  reqoire  the  person  to  conduct 
periodic  mooitoring,  recording  and 
reporting  in  accordance  with  a  program 
set  forth  in  the  application  «k1 
additional  requirements  as  the  State 
Regulatory  Authority  and  the  Director  of 
OSM  may  require  to  ensure  the 
protection  of  the  prtbitc  health  and 
safety  and  the  environment  An 
additicmal  revision  of  this  rule  at  sub- 
section (9)  provides  that  each  permit 
that  aaiboriaea  the  use  of  an 
experimental  practice  shall  be  reviewed 
in  its  entirety  by  the  Regulatory 
Authority  at  a  frequency  set  forth  in  the 
approved  permit  but  no  less  frequently 
than  every  two  and  one-half  years.  The 
proposed  amendment  renders  this  rule 
substantrv^  identical  to  die  Federal 
regulations  at  30  CFR  785.13.  Therefore, 
the  Director  finds  the  proposed 
amendment  to  be  no  less  effective  than 
the  Federal  regulation*  at  30  CFR  78S^. 

19.  88O-X-i^-.08    Soils  and  Prime 
Farmhmds 

a.  Alabama  proposes  to  amend  its  nde 
on  soils  and  pnrae  farmlanda  by 
updating  the  text  of  sub-section  (IX 
para^aphs  (a),  (b)  and  (c)  to  provide 
that  this  rule  does  not  apply  to  lands  on 
which  surface  coal  mining  and 
reclamation  operations  are  conducted 
pursuant  to  permits  isaned  prior  to 
August  3, 1977,  Of  to  any  reviaions  or 
renewals  of  perauts  issued  prior  to  that 
date,  01  to  any  lands  mckided  in  existing 


siBface  mining  opentioBs  for  wUdi  a 
peEBsit  was  issued  prior  to  Angust  3, 
Vgn.  To  be  coBsifdered  as  lands 
inchtded  in  an  existinf  operation  for 
which  a  permit  was  issued  prior  to 
August  a.  1^7,  such  lands  mnst  be  a 
part  of  a  aingie  continaoas  sorface  coal 
mintng  operatioQ  began  mider  s  penm't 
issued  prior  to  that  date,  die  permittee 
must  have  had  a  kegal  right  to  mine  the 
lands  prior  to  that  date  tfaroqgh 
ownership,  eamtract  or  lease,  and  the 
lands  must  ooalain  a  part  of  a 
continaoas  recoverafaia  coal  aeam  it»X 
was  nnned  in  a  tingle  contiBiioas  nrintng 
pit  (or  mnltqite  pits)  begun  mider  a 
pemdt  issued  prior  to  August  3, 1977. 
The  proposed  amendment  is 
substantively  identical  to  dm  Federal 
regulations  at  30  CFR  7*6.17|a}  (1) 
through  (3).  Ther^ore,  the  Dfrector  find* 
Ihe  propoaad  amendment  to  be  BO  less 
effective  than  the  Federal  nde  at  30  CFR 
786.17  (a)(1)  throngh{a)(3). 

b.  Alabama  propoecs  to  amend  this 
nde  at  sub-section  (1),  paragraph  (d)  by 
the  addition  of  de&dtions  for  die  terms 
"renewal"  and  "revision"  of  a  permit  as 
those  terms  are  used  in  this  section.  A 
renewal  of  a  permit  is  defined  as  a 
decision  by  the  State  R^^datory 
Authority  to  extend  the  time  by  which 
the  permittee  may  complete  nrining 
WTuhn  the  boundaries  of  the  original 
permit.  A  revision  of  a  permit  is  defined 
as  a  decision  by  the  Slate  Regulatory 
Audiority  to  allow  changes  in  the 
mediod  of  mining  operations  widiin  the 
original  permit  area,  or  a  decision  by  the 
State  Regulatory  Authority  to  allow 
incidental  boundary  changes  to  the 
original  permit  or  an  amendment  to  a 
permit  issued  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1975. 
The  concept  of  a  permit  amendment  is 
not  included  in  the  Federal  regulations. 
A  permit  is  either  revised  or  a  new 
permit  is  sought  However,  th»»  cited 
Alabama  Surface  Mining  and 
Reclamation  Act  of  1975  was  repealed 
on  May  6. 1981.  and  is  no  longer 
appficable.  therefore,  any  reference  to 
permits  issued  under  this  act  is 
superfluous.  The  Director  finds  the 
proposed  amendment  to  be 
substantively  identical  to  the  Federal 
regulation*  at  30  CFR  785.17(8X4Ki}  and 
therefore  no  less  effective  than  the 
Federal  regulatiiHis  at  30  CFR 
785.17(aK4)(i). 

c.  Alabama  proposes  to  revise  this 
rule  at  sub-sectioo  (2)  to  clarify  the 
application  content  for  a  prime  farmlaod 
permit  Tbe  anmndment  describes  die 
content  of  a  required  plan  for  raining 
and  restoratioa  of  ttie  prime  famdand. 
indudiag  a  soil  sarvey  of  the  pennit 
area,  a  ptan  far  soil  reeonstructian. 
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replacement  and  ■tabilization.  scientific 
data,  and  data  on  soil  productivity  prior 
to  mining.  The  language  of  the  proposed 
amendment  is  substantively  identical  to 
the  Federal  regulations  at  30  CFR 
7BS.17[cy.  Therefore,  the  Director  finds 
the  proposed  amendment  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  785.17(c). 

d.  Alabama  proposes  to  amend  this 
rule  at  sub-section  (3)  by  repealing  the 
present  language  and  replacing  it  with 
new  language  to  clarify  the  requirement 
for  consultation  between  the  State 
Regulatory  Authority  and  the  State 
Conservationist  in  determining  the 
native  and  extent  of  any  required  on- 
site  preapplication  investigation,  and  for 
the  coordination  of  review  of  soil 
reconstruction  plans  prior  to  issuance  of 
any  permit  that  includes  prime 
farmlands.  The  Federal  regulations  at  30 
CFR  785.17(d)  require  the  Regulatory 
Authority  to  consult  with  the  Secretary 
of  Agriculture,  through  the  State 
Conservationist,  where  prime  farmlands 
are  involved.  The  proposed  amendment 
is  substantively  identical  to  the  Federal 
regulations  at  30  CFR  785.17(d). 
Therefore,  the  Director  flnds  the 
proposed  amendment  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  785.17(d). 

e.  The  proposed  amendment  contains 
no  provision  comparable  to  the  Federal 
regulation  at  30  CFR  785.17(e)(5)  that 
provides  that  the  aggregated  total  prime 
farmland  acreage  shall  not  be  decreased 
from  that  which  existed  prior  to  mining. 
Water  bodies,  if  any,  to  be  constructed 
during  mining  and  reclamation 
operations  must  be  located  within  the 
post  reclamation  non-prime  farmland 
portions  of  the  permit  area.  The  creation 
of  any  such  water  bodies  must  be 
approved  by  the  regulatory  authority 
and  the  consent  of  all  affected  property 
owners  within  the  permit  area  must  be 
obtained.  Since  the  proposed 
amendment  contains  no  comparable 
provisions,  the  Director  finds,  in  this 
respect  the  proposed  amendment  is  less 
effective  than  the  Federal  regulations  at 
30  CFR  78S.17(e)(5)  and  will  require 
Alabama  to  amend  its  program  to 
include  a  comparable  provision. 

20.  saO-X-aK-OS    Public  NoUces  of 
Filing  of  Permit  AppJications 

Alabama  proposes  to  repeal  its 
present  rule  and  replace  it  with  a  new 
rule  entitled,  "Public  Participation  in 
Permit  Processing."  This  new  rule 
addresses  the  requirements  for  filing  a 
permit  application,  providing  pubUc 
notice  of  the  filing,  tiie  required  public 
comment  period  and  the  filing  of  written 
objections,  the  procedtires  for  informal 
conferences,  and  the  public  availability 


of  permit  applications.  Although 
Alabama  does  not  specifically  state  that 
the  closure  of  public  roads  is  subject  to 
the  provisions  of  this  section,  it  applies 
the  State  statute  at  section  23-4-2  of  the 
Code  of  Alabama  which  provides  for  the 
closure  of  roads  in  compliance  with  the 
Federal  regulations  at  30  CFR  773.13 
(Administrative  Record  No.  A^-470). 
Since  the  proposed  new  rule  is 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  773.13,  the 
Director  finds  the  proposed  rule  to  be  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  773.13. 

21.  880~X-SK-.06  Opportunity  for 
Submission  of  Public  Comments  on 
Permit  Applications 

Alabama  proposes  to  repeal  this  rule 
since  its  provisions  are  now  included  in 
880-X-8K-.05,  "Public  Participation  in 
Permit  Processing."  The  Director  finds 
that  the  transfer  of  this  regulation  to 
880-X-6K-.05  does  not  render  the 
Alabama  program  less  effective  than  the 
Federal  regulations  at  30  CFR  773.13. 

22.  aaO-X-8K-.07    Right  to  File  Written 
Objections 

Alabama  proposes  to  repeal  this  rule 
since  its  provisions  are  now  included  in 
88O-X-8K-.05.  "Public  Participation  in 
Permit  Processing."  The  Director  finds 
that  the  transfer  of  this  regulation  to 
880-X-8K-.05  does  not  render  the 
Alabama  program  less  effective  than  the 
Federal  regulations  at  30  CFR  773.13. 

23.  880-X-8K-.oe    Informal 
Conferences 

Alabama  proposes  to  repeal  this  rule 
since  its  provisions  are  now  included  in 
880-X-8K-.05,  "Public  Participation  in 
Permit  Processing."  The  Director  finds 
that  the  transfer  of  this  regulation  to 
880-X-8K-.05  dpes  not  render  the 
Alabama  program  less  effective  than  the 
Federal  regulations  at  30  CFR  773.13. 

24.  880-X-S-.09   Public  Availability  of 
Information  in  Permit  Applications  on 
File  With  the  State  Regulatory 
Authority 

Alabama  proposes  to  repeal  this  rule 
since  its  provisions  are  now  included  in 
880-X-8K-.05,  "Public  Participation  in 
Permit  Processing."  The  Director  finds 
that  the  transfer  of  this  regulation  to 
880-X-6K-.05  does  not  render  the 
Alabama  program  less  effective  than  the 
Federal  regulations  at  30  CFR  773.13. 

25.  esO-XSK-.lO    Review  of  Permit 
Applications 

a.  Alabama  proposes  to  repeal  this 
rule  and  replace  it  with  a  new  880-X- 
8K-.ia  The  proposed  new  rule 
addresses  the  general  requirements  for 


permit  application  review  and  approvp.!. 
and  lists  the  written  findings  required  to 
be  made  by  the  Regulatory  Authority 
before  a  permit  application  is  approved. 
The  proposed  rule  is  substantively 
identical  to  the  Federal  regulations  at  30 
CFR  773.15  prior  to  the  revision  of  that 
regulation  on  April  3, 1989.  However,  the 
proposed  rule  does  not  contain  all  of  the 
provisions  of  the  revised  Federal 
regulation.  To  be  no  less  effective  than 
the  revised  Federal  regulation,  the 
Alabama  rule  at  subsection  (2)(a)  must 
be  amended  to  add,  at  sub-section  (2) 
paragraph  (a),  a  prohibition  of  the 
unconditional  issuance  of  a  permit 
where  any  person  who  owns  or  controls 
the  applicant  is  currently  in  violation  of 
SMCRA,  any  State  or  Federal  laws, 
rules  or  regulations  pertaining  to  air  or 
water  environmental  protection,  or 
where  any  of  the  parties  listed  above 
owe  delinquent  civil  penalties  or 
abandoned  mine  land  reclamation 
(AMLR)  fees,  or  where  they  have 
forfeited  bond  and  the  underlying 
violations  have  not  been  corrected.  The* 
Federal  regulation,  as  revised  on  April  3, 
1989,  also  establishes  the  conditions 
under  which  a  violation  may  be 
prestuned  to  be  corrected  to  the 
satisfaction  of  the  agency  with 
jurisdiction  over  the  violation.  To  be  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  773.15.  the 
Alabama  rule  at  subsection  (2)(a]  must 
be  amended  to  include  this  provision. 
The  Director  finds  the  proposed 
amendment  to  be  less  effective  than  the 
Federal  regulations  at  30  CFR  773.15. 

b.  The  Federal  regulation  at  30  CFR 
773.15(b)(2).  as  revised  on  April  3, 1989, 
requires  that  any  permit  issued  in  a 
situation  where  a  person  is  in  the 
process  of  either  correcting  or  appealing 
an  outstanding  violation  shall  be  issued 
solely  on  a  conditional  basis.  To  he  no 
less  effective  than  the  Federal  regulation 
at  30  CFR  773.15(b)(2),  the  Alabama  rule 
must  be  amended  to  include  this 
requirement.  The  Director  finds  the 
proposed  amendment  to  be  less 
effective  than  the  Federal  regulation  at 
30  CFR  773.15(b)(2). 

c.  The  Federal  rule  at  30  CFR 
773.15(b)(3),  as  revised  on  April  3, 1989, 
extends  the  prohibition  on  permit 
issuance  to  situations  where  the 
operator  specified  in  the  application  or 
anyone  who  owns  or  controls  the 
appUcant,  controls  or  has  controlled 
surface  coal  mining  and  reclamation 
operations  with  a  demonstratea  pattern 
of  willful  violations  of  such  a  natiue  and 
duration  as  to  indicate  an  Intent  not  to 
comply  with  the  program.  To  be  no  less 
effective  than  the  Federal  regulation  at 
30  CFR  773.1S(b)(3),  the  Alabama  rule 


Federal  Register  /  Vol.  56.  No.  24  /  Tuesday.  February  5.  1991  /  Rules  and  Regulations  4551 


must  be  amended  to  include  this 
requirement.  The  Director  finds  the 
proposed  amendment  to  be  less 
effective  than  the  Federal  regulations  at 
30  CFR  773.15(b)(3). 

26.  880-X-8K-.n    Criteria  for  Permit 
Approval  or  Denial 

Alabama  proposes  to  repeal  existing 
88a-X-8K-.ll  and  replace  it  with  a  new 
rule  entitled  "Permit  Conditions."  The 
new  rule  lists  those  conditions  that 
apply  to  each  permit  issued  by  the 
regulatory  authority.  The  proposed 
amendment  is  identical  to  the  Federal 
regulations  at  30  CFR  773.17  (a)  through 
(g)  but  fails  to  include  the  provisions  of 
30  CFR  773.17  (h)  and  (i).  The  Director 
finds  the  proposed  amendment  to  be  no 
less  effective  than  the  corresponding 
Federal  Regulations  at  30  CFR  773.17  (a) 
through  (g).  The  Federal  rule  at  30  CFR 
773.17(h)  is  currently  being  revised.  The 
Director  will  not  require  Alabama  to 
revise  their  corresponding  rule  until 
revision  of  the  Federal  rule  is  completed. 
The  Federal  rule  at  30  CFR  773.17(i) 
requires  that  in  the  absence  of  a  stay, 
within  30  days  after  issuance  of  a 
cessation  order  for  operations 
conducted  under  the  permit,  the 
permittee  notify  the  regulatory  authorify 
of  any  changes  that  have  occurred  in  the 
ownership  and  control  information 
submitted  at  the  time  of  application  or 
since  the  submittal  of  the  last  update  of 
this  information.  If  no  change  has 
occurred,  the  permittee  must  submit  a 
statement  to  that  effect.  To  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  773.17(i).  the  Alabama  rule  must 
be  amended  to  include  a  similar 
condition.  To  this  extent,  the  Director 
finds  the  proposed  amendment  to  be 
less  effective  than  the  Federal 
regulations  at  30  CFR  773.1 7(i)  and  he 
will  require  Alabama  to  amend  that  rule. 

27.  880-X-8K-.12    Criteria  for  Permit 
Approval  or  Denial;  Existing  Structures 

Alabama  proposes  to  repeal  existing 
680-X-^K-.12  and  replace  it  with  a  new 
rule  entitied  "Permit  Issuance  and  Right 
of  Renewal."  The  proposed  new  rule  is 
identical  to  the  Federal  regulations  at  30 
CFR  773.19  except  that  it  aleo 
incorporates  the  provisions  that  are 
substantively  identical  to  30  CFR 
778.17(b)  for  permit  terms  longer  than  5 
years.  The  Director  finds  the 
amendment  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR  773.19 
and  30  CFR  77ai7. 

28.  880-X-8K-.13    Permit  Approval  or 
Denial  Actions 

Alabama  proposes  to  repeal  existing 
880-X-8K-.13.  It  is  no  longer  needed 
since  its  requirements  have  been 


incorporated  into  880-X-8K-.ia  880-X- 
8K-.11,  and  88Q-X-<K-.12.  The  Director 
finds  that  the  transfer  of  these 
provisions  to  880-X-8K-.10,  -.11,  and 
-.12  does  not  render  the  Alabama 
program  less  effective  than  the  Federal 
regulations  30  CFR  773.15  tiirough  30 
CFR  773.19. 

29.  880-X-eK-.14    Permit  Terms 

Alabama  proposes  to  repeal  existing 
880-X-6K-.14.  It  is  no  longer  needed 
since  its  requirements  have  been 
incorporated  into  880-X-8K-.10, 880-X- 
8K-.11,  and  880-X-8K-.12.  The  Director 
finds  that  the  transfer  of  these 
provisions  to  880-X-8K-.10,  -.11,  and 
-.12  does  not  render  the  Alabama 
program  less  effective  than  the  Federal 
regulations  30  CFR  773.15  tiu-ough  30 
CFR  773.19. 

30.  880-X-8K-.15    CondiUons  of 
Permits:  General  and  Right  of  Entry 

Alabama  proposes  to  repeal  existing 
880-X-8K-.15.  It  is  no  longer  needed 
since  its  requirements  have  been 
incorporated  into  880-X-8K-.10, 880-X- 
BK-.ll,  and  880-X-6K-.12.  The  Director 
finds  that  the  transfer  of  these 
provisions  to  880-X-8K-.10,  -.11,  and 
-.12.  does  not  render  the  Alabama 
program  less  effective  than  the  Federal 
regulations  30  CFR  773.15  tiuough  30 
CFR  773.19. 

31.  880-X-8K-.16    Conditions  of 
Permits:  Environment,  Public  Health, 
and  Safety 

Alabama  proposes  to  repeal  existing 
880-X-8K-.16.  It  is  no  longer  needed 
since  its  requirements  have  been 
incorporated  into  880-X-8K-.10, 880-X- 
8K-.11.  and  880-X-8K-.12.  The  Director 
finds  that  the  transfer  of  these 
provisions  to  880-X-8K-.10,  -.11,  and 
-.12  does  not  render  the  Alabama 
program  less  effective  than  the  Federal 
regulations  30  CFR  773.15  through  30 
CFR  773.19. 

32.  880-X-8M-.07   Permit  Renewals: 
General  Requirements:  880-X-8M-.08; 
Applications:  880-X-8M-.09;  Terms:  and 
880-X-8M-.10;  Approval  or  Denial 

Alabama  proposes  to  rei>eal  each  of 
these  existing  rules  and  to  replace  them 
with  a  one  new  rule  to  address  permit 
renewals.  The  new  rule  at  B8O-X-8M-.07 
entitied  "Permit  Renewals"  provides 
that  a  valid  permit,  issued  purauant  io 
an  approved  regulatory  program  carries 
with  it  the  right  of  successive  renewal 
within  the  boundaries  of  the  existing 
permit,  upon  expiration  of  the  permit 
term,  and  provides  appUcation 
requirements  and  procedures  for 
renewal.  The  proposed  amendment  is 
substantively  identical  to  the  Federal 


regulations  at  30  CFR  774.15.  Therefore, 
the  Director  finds  the  proposed 
amendment  to  be  no  less  effective  than 
die  Federal  regulation  at  30  CFR  774.15. 

33. 880-X-8M-.il    Transfer. 
Assignment,  or  Sale  of  Permit  Rights; 
General  Requirements:  880-X-8M-.12 
Transfer,  Assignment,  or  Sale  of  Permit 
Rights;  Obtaining  Approval 

Alabama  proposes  to  repeal  existing 
880-X-8M-.il,  and  existing  880-X-8M- 
.12  and  to  replace  them  with  one  new 
rule.  880-X-8M-.il,  entitied  'Transfer, 
Assignment  or  Sale  of  Permit  Rights." 
The  new  rule  provides  that  no  transfer, 
assignment  or  sale  of  rights  assigned 
under  a  permit  shall  be  made  without 
the  prior  written  approval  of  the 
Regulatory  Authority.  It  also  provides 
application  requirements,  and  guidance 
for  public  participation,  criteria  for 
approval,  notification,  and  continued 
operation  under  an  existing  permit.  The 
proposed  rule  is  identical  to  the  Federal 
regulations  at  30  CFR  774.17.  Therefore, 
the  Director  finds  the  proposed 
amendment  to  be  no  less  effective  than 
the  Federal  regulation  at  30  CFR  774.17. 

34. 88O-X-10B-.04    General 
Responsibilities  of  Persons  Conducting 
other  Coal  Exploration 

Alabama  proposes  to  amend  its 
current  rule  by  removing  the  word 
"substantially"  from  the  phrase 
"substantially  disturbs"  used  to  describe 
coal  exploration  operations  and  by 
making  other  minor  changes  which  do 
not  affect  the  intent  of  the  rule.  Since 
there  is  no  Federal  counterpart  to  this 
rule  and  it  does  not  detract  from  the 
operation  of  other  relevant  rules,  the 
Director  finds  the  proposed  amendment 
to  be  no  less  effective  than  the  Federal 
regulations. 


35.  880-X-10B-.05 
Documents 


Required 


Alabama  proposes  to  amend  this  rule 
to  provide  that  each  person  who 
conducts  coal  exploration  which 
substantially  disturbs  the  natural  land 
surface  shall,  while  in  the  exploration 
area,  have  available  a  copy  of  the  filed 
notice  of  intention  to  explore  or  a  copy 
of  the  exploration  permit  for  review  by 
the  Alabama  Surface  Mining 
Commission  inspector  upon  request  The 
proposed  amendment  is  identical  to  the 
Federal  regulation  at  30  CFR  815.13.  The 
Director  finds  the  proposed  amendment 
to  be  no  less  effective  than  the  Federal 
regulations  at  30  CFR  815.13. 
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36.90(>-X-10B~.08    Performance 
Standards  for  Coal  Exploration 

AlabaoM  proposes  to  amend  this  rule 
by  removing  aD  of  the  present  language 
that  does  not  conform  to  30  CFR  815.15. 
its  Federal  counterpart,  and 
redesignating  the  subsections  of  this 
rule,  l^e  proposed  amendment  adds  a 
new  sub-section  (a)  to  provide  that 
habitats  of  uniqne  or  unusually  high 
value  for  nsh.  wildlife  or  other  related 
environmental  values  and  critical 
habitats  of  threatened  or  endangered 
species  identified  pursuant  to  the 
endangered  species  act  of  1973  shall  not 
be  disturbed  during  coal  exploration.  It 
also  adds  a  new  sub-section  (b)  to 
provide  that  all  roads  or  other 
transportation  facilities  used  for  coal 
exploration  shall  comply  with  the 
applicable  provisions  of  ASMC  rules 
880-X-10C-.67  through  88O-X-10C-.72. 
The  proposed  amendment  provides  at 
new  sub-aection  (d)  that  topeoil  shall  be 
removed,  stored,  and  redistributed  on 
disturbed  areas  as  necessary  to  assure 
successful  revegetation  or  as  required 
by  the  ASMC  At  new  sub-section  (f)  the 
proposed  amendment  specifies  that 
diversions  of  overiand  flows  and 
ephemeral,  perennial,  or  intermittent 
streams  shall  be  made  in  accordance 
with  rules  880-X-10C-.14  or  880-X-lOD- 
.14  of  these  rules.  The  Director  Hnds  the 
proposed  amendment  to  be  no  less 
effective  than  the  Federal  regulations, 
with  one  exception.  At  880-X-10B-.06(d) 
Alabama  has  not  provided  that  topsoil 
shall  be  "separately"  removed,  stored, 
and  redistributed  as  is  specified  in  the 
Federal  rules  at  30  CFR  815.15(d).  And. 
while  88O-X-10B-.01  allows  the 
Regulatory  Authority  to  apply  the 
general  performance  standards  of  880- 
X-10C-.08  "at  its  discretion,"  there  is  no 
assurance  that  will  be  routinely  done. 
The  Director  finds  the  proposed 
amendment  at  88O-X-10B-.0e(d]  to  be 
less  effective  than  the  Federal 
regulations  at  30  CFR  815.15(d). 

37.  880-X-10C-.08  and  aOO-X-10D-.08 
Topsoil:  Removal 

Alabama  proposes  to  amend  these 
rules  by  conforming  their  language  to 
the  language  of  the  Federal  rules  at  30 
CFR  816^  and  30  CFR  817.22.  Since  the 
amended  rules  are  substantively 
identical  to  the  Federal  rules  at  30  CFR 
816.22  and  30  CFR  817.22,  the  Director 
finds  the  amendments  to  be  no  less 
effective  than  the  Federal  rules. 

JA  8aO-X-10C-.12  and  a&>-X-10D-.12 
Hydrohgic  Balance  Protection 

Alabama  proposes  to  repeal  its 
present  rules  and  replace  them  with  new 
rules  whose  language  is  substantively 


identical  to  the  language  of  the  Federal 
regulations  at  30  CFR  818.41  and  30  CFR 
817.41.  The  Director  finds  the  proposed 
amendments  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR  816.41 
and  30  CFR  817.41. 

39.  880-X-10C-.14  and  8aO-X-10I>-,14 
Diversions 

Alabama  proposes  to  repeal  its 
present  rules  and  replace  there  with  new 
rules  whose  language  is  substantively 
identical  to  the  language  of  the  Federal 
regulations  at  30  CFR  816.43  and  30  CFR 
817.43.  The  Dbector  finds  the  proposed 
amendments  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR  816.43 
and  30  CFR  817.43. 

40.  88O-X-10C-.24  and  880-X-10D-.23 
Hydrologic  Balance:  Transfer  of  Wells 

Alabama  proposes  to  repeal  these 
rules  since  the  subject  they  address  is 
now  covered  by  new  regulations  880-X- 
10C-.12  and  880-X-10D-.12.  Since  the 
subjects  previously  addressed  by  these 
sub-sections  are  adequately  covered  by 
new  sections  880-X-10o-.12  and  880-x- 
10D-.12,  the  Director  finds  the  proposed 
amendments  to  repeal  these  does  not 
alter  the  status  of  the  Alabama  program. 
The  Director  finds  the  proposed 
amendments  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.41(g)  and  30  CFR  817.41(g). 

41.  880-X-10C-.26  and  880-X-10D-.24 
Hydrologic  Balance:  Discharge  of  Water 
into  an  Underground  Mine 

Alabama  proposes  to  repeal  these 
rules  since  the  subject  they  address  is 
now  covered  by  new  regulations  880-X- 
10C-.14  and  880-X-10D-.14.  Since  the 
subjects  previously  addressed  by  these 
subsections  are  adequately  covered  by 
new  sections  880-X-10C-.14  and  880-X- 
10D-.14.  the  Director  finds  the  proposed 
amendments  to  repeal  does  not  alter  the 
status  of  the  Alabama  program.  The 
Director  finds  the  proposed  amendments 
to  be  less  effective  than  the  Federal 
regulations  at  30  CFR  816.43  and  30  CFR 
817.43. 

42.  88O-X-10C-.28  and  8aO-X-10D-^26 
Hydrologic  Balance:  Stream  Buffer 
Zones 

Alabama  proposes  to  repeal  these 
rules  and  replace  them  with  new  rules 
whose  language  is  identical  to  the 
language  of  the  Federal  regulations  at  30 
CFR  816.57  and  30  CFR  817.57.  Since  the 
proposed  amendments  are  substantively 
identical  to  the  Federal  regulations  at  30 
CFR  81&57  and  30  CFR  817.57.  the 
Director  finds  the  proposed  amendments 
to  be  no  leas  effective  than  the  Federal 
regulation  at  30  CFR  616.57  and  30  CFR 
817.57. 


43.  B80-X-10C-.37   Protection  (rf 
Underground  Mining 

Alabama  proposes  to  amend  this  rule 
to  provide  that  the  nature,  timing,  and 
sequence  of  the  activities  proposed  to  be 
conducted  within  500  feet  of  an  active 
underground  mine  may  not  be 
conducted  unless  jointly  approved  by 
the  State  Regulatory  Authority.  MSHA. 
and  the  Alabama  Department  of 
Industrial  Relations.  The  language  of  the 
proposed  amendment  is  substantively 
identical  to  the  language  of  the  Federal 
regulations  at  30  CFR  816.7a  The 
Director  finds  the  proposed  amendment 
to  be  no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.79. 

44.  880-X-10C-.38  and  aaO-X-10D-.34 
Coal  Processing  Waste  Banks:  General 
Requirements 

Alabama  proposes  to  repeal  these 
rules  and  replace  them  with  new  rules 
entitled  "Coal  Mine  Waste:  General 
Requirements."  The  new  rules  are 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  816.81  and  30  CFR 
817.81.  Therefore,  the  Director  finds  the 
proposed  amendments  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.81  and  30  CFR  817.81. 

45.  880-X-10C-.39  and  88O-X-10D-.35 
Coal  Processing  Waste  Banks:  Site 
Inspection 

Alabama  proposes  to  repeal  these 
rules  since  the  requirements  for  site 
inspections  are  now  covered  by  new 
rule  800-X-10C-.40  and  68O-X-10D-.36. 
Since  the  subjects  previously  addressed 
by  these  subsections  are  adequately 
coverd  by  new  880-X-10C-.40  and  880- 
X-10D-.3e.  the  Director  finds  the 
amendments  do  not  alter  the 
effectiveness  of  Uie  Alabama  program. 
The  Director  finds  the  amendments  to 
be  no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.83(d)  and  30 
CFR  817.83(d). 

48.  880-X-10C-.40  and  8dO-X-10D-.36 
Coal  Processing  Waste  Banks:  Water 
Control  Measures 

Alabama  proposes  to  repeal  these 
rules  and  replace  them  with  new  rules 
880-X-10C-.40  and  880-X-10D-.36 
entitled  "Coal  Mine  Waste:  Refuse 
Piles."  The  new  rules  are  substantively 
identical  to  the  Federal  regulations  at  30 
CFR  816J3  and  30  CFR  817.83  with  one 
exception.  In  subsection  (3Ke).  Alabama 
improperly  cites  section  10C-.63  instead 
of  section  10C-.62.  Therefore,  the 
Director  finds  the  proposed  amendments 

to  be  less  effective  than  the  Federal 

regulations  at  30  CFR  816.83  and  30  CFR 
817.83  and  will  require  that  Alabama 
correct  the  citation. 
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47.  880-X-10C-.41  and  880-X-10D-.37 
Coal  Processing  Waste  Banks: 
Construction  Requirements 

Alabama  proposes  to  repeal  these 
rules  and  replace  them  with  new 
regulations  entiUed  "Coal  Mine  Waste: 
Impounding  SUnictures".  The 
requirements  of  the  new  rules  are 
substantively  identical  to  the 
requirements  of  the  Federal  regulations 
at  30  CFR  816.84  and  30  CFR  817.84. 
Therefore,  the  Director  finds  the 
proposed  amendments  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.84  and  30  CFR  817.84. 

48.  880-X-10C-.42  and  88O-X-10D-.38 
Coal  Processing  Waste:  Burning 

Alabama  proposes  to  repeal  these 
rules  and  replace  them  with  new 
regulations  entitled  "Coal  Mine  Waste: 
Burning  and  Burned  Waste  Utilization" 
at  880-X-10C-.43  and  880-X-10D-.39. 
The  requirements  of  the  new  rules  are 
substantively  identical  to  the 
requirements  of  the  Federal  regulations 
at  30  CFR  816.87  and  30  CFR  817.87. 
Therefore,  the  Director  finds  the 
proposed  amendments  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.87  and  30  CFR  817.87. 

49.  880-X-10C-.43  and  880-X-10D-.39 
Coal  Processing  Waste:  Burned  Waste 
Utilization 

Alabama  proposes  to  repeal  these 
rules  and  replace  them  with  new 
regulations  entiUed  "Coal  Mine  Waste: 
Burning  and  Burned  Waste  Utilization." 
The  requirements  of  the  new  rules  are 
substantively  identical  to  the 
requirements  of  the  Federal  regulations 
at  30  CFR  816.87  and  30  CFR  817.87. 
Therefore,  the  Director  finds  the 
proposed  amendments  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.87  and  30  CFR  817.87. 

50.  88O-X-10C-.44  and  88O-X-10D-.40 
Coal  Processing  Waste:  Return  to 
Underground  Walkings 

Alabama  proposes  to  repeal  these 
rules  since  their  requirements  have  been 
consolidated  into  880-X-10C-.38(6)  and 
880-X-10D-.34(6).  Since  the  subject 
previously  addressed  by  these  sub- 
sections are  adequately  covered  by  new 
sections  880-X-10C-.38(e)  and  880-X- 
10D-.34(6).  the  Director  finds  the 
amendments  do  not  alter  the  status  of 
the  Alabama  program.  Therefore,  the 
Director  finds  the  proposed  amendments 
to  be  no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.81(f]  and  30 
CFR  817.81(f). 


51.  880-X-10C-.45  and  8aO-X-10D-.41 
Disposal  of  Non-Coal  Wastes 

Alabama  proposes  to  repeal  these 
rules  and  replace  them  with  new 
regidations  enUUed  "Disposal  of  Non- 
coal  Mine  Wastes."  The  requirements  of 
the  new  rules  are  substantively  identical 
to  the  requirements  of  the  Federal 
regulations  at  30  CFR  816.89  and  30  CFR 
817.89  with  one  exception.  In  subsection 
2.  Alabama  improperly  cites  section 
10C-.63  instead  of  section  10C-.62. 
Therefore,  the  Director  finds  the 
proposed  amendments  to  be  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.89  and  30  CFR  817.89  and 
will  require  that  Alabama  correct  the 
citation. 

52.  8dO-X-10C-.46  and 880-X-10D-.42 
Coal  Processing  Waste:  Dams  and 
Embankments;  General  Requirements 

Alabama  proposes  to  repeal  these 
rules  since  their  requirements  have  been 
consolidated  into  880-X-10C-.41  and 
880-X-10EJ-.37.  Since  the  subjects 
previously  addressed  by  these  sub- 
sections are  adequately  covered  by  new 
880-X-10C-.41  and  880-X-10D-.37.  the 
Director  finds  the  proposed  amendments 
do  not  alter  the  status  of  the  Alabama 
program.  Therefore,  the  Director  finds 
the  amendment  to  be  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
816.84  and  30  CFR  817.84. 

53.  880-X-10C-.47  and  88a-X-10D-.43 
Coal  Processing  Waste:  Dams  and 
Embankments:  Site  Preparation 

Alabama  proposes  to  repeal  these 
rules  since  their  requirements  have  been 
consolidated  into  880-X-10C-.41  and 
880-X-10D-.37.  The  Director  finds  the 
proposed  amendments  do  not  alter  the 
status  of  the  Alabama  program. 
Therefore,  the  Director  finds  the 
amendments  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR  816.84 
and  30  CFR  817.84. 

54.  880-X-10C-.48  and  880-X-10D-.44 
Coal  Processing  Waste:  Dams  and 
Embankments:  Design  and  Construction 

Alabama  proposes  to  repeal  these 
rules  since  their  requirements  have  been 
consolidated  into  880-X-10C-.41  and 
88O-X-10D-.37,  The  Director  finds  the 
proposed  amendments  do  not  alter  the 
status  of  the  Alabama  program. 
Therefore,  the  Director  finds  the 
amendments  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR  816.84 
and  30  CFR  817.84. 


55.  880-X-10C-.49  and  880-X-10D-.45 
Protection  of  Fish,  Wildlife,  and  Related 
Environmental  Values 

Alabama  proposes  to  repeal  these 
rules  and  replace  them  with  new  rules 
that  are  substantively  identical  to  the 
requirements  of  the  Federal  regulations 
at  30  CFR  816.97  and  30  CFR  817.97. 
Therefore,  the  Director  finds  the 
proposed  amendments  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.97  and  30  CFR  817.97. 

56. 880-X-10C-.52    Backfilling  and 
Grading:  Timing 

Alabama  proposes  to  amend  its 
present  rule  by  re-designating 
paragraphs  (1)  a,  b,  and  c,  as  paragraphs 
(1).  (2).  and  (3)  and,  by  removing  sub- 
section (2)  entitled.  "Methods  for 
Backfilling  and  Grading."  Requirements 
for  backfilling  and  grading  are  now 
located  in  88O-X-10C-.53.  The  Director 
finds  the  amendment  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.100. 

57.  880-X-10C-.53  and  880-X-10D-.4a 
Backfilling  and  Grading:  General 
Requirements 

Alabama  proposes  to  repeal  these 
rules  and  replace  them  with  new  rules 
entitled  "Backfilling  and  Grading: 
General  Requirements."  The  new  rules 
are  substantively  identical  to  the 
requirements  of  the  Federal  regulations 
at  30  CFR  816.102  and  30  CFR  817.102. 
Therefore,  the  Director  finds  the 
proposed  amendments  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.102  and  30  CFR  817.102. 

58.  880-X-10C-.54  and  880-X-10D-.50 
Backfilling  and  Grading:  Coal  and  Acid 
and  Toxic-forming  Materials 

Alabama  proposes  to  repeal  these  . 
rules  since  their  provisions  have  been 
consolidated  into  880-X-10C-.53  and 
80O-X-l(H)-.48.  The  Director  finds  the 
amendment  to  be  no  less  effective  than 
the  Federal  regulation  at  30  CFR  816.102 
and  30  CFR  817.102. 

59.  880-X-10C-.55    Backfilling  and 
Grading:  Thin  Overburden 

Alabama  proposes  to  redesignate  this 
rule  as  880-X-10C-.54  and  to  amend  it 
by  affecting  one  reference  change 
required  because  of  the  redesignation  of 
section  numbers.  The  amendment  is 
substantively  identical  to  the  Federal 
regulation  at  30  CFR  816.104.  The 
Director  finds  the  amendment  to  be  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  816.104. 
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ea  am-X-lOC-.se    Backfilling  and 
Grading:  Thick  Overbvrden 

Alabama  proposes  to  redesignate  this 
rule  as  08O-X-1OG-35  and  to  amend  it 
by  affecting  one  reference  change 
required  because  of  the  redesignation  of 
section  numbers.  The  amendment  is 
substantively  identical  to  the  Federal 
regulation  at  30  CFR  816.105.  The 
Director  finds  the  amendment  to  be  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  816.105. 

61.  8aO-X-10C-.56  and  860-X-10D-.49 

Backfilling  and  Grading:  Previously 
Mined  Areas 

Alabama  proposes  to  amend  its  rules 
by  adding  new  sections  SDO-X-IOC-.SO 
and  88O-X-10O-.49.  These  new  sections 
are  identical  to  the  Federal  regulations 
at  30  CFR  816.106  and  30  CFR  817.106. 
The  Director  finds  the  proposed 
amendments  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
81&10e  and  30  CFR  817.10a 

62.  880-X-10C-.58  and  880-X-10D-.52 
Revegetation:  General  Requirements 

Alabama  proposes  to  repeal  these 
rules  and  replace  them  with  new  rules. 
The  requirements  of  the  new  rules  are 
substantively  identical  to  the 
requirements  of  the  Federal  regulations 
at  30  CFR  816.111  and  30  CFR  817.111. 
Therefore,  the  Director  finds  the 
proposed  amendments  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.111  and  30  CFR  817.111. 

63.  880-X-10C-.59  and  890-X-10D-.53 
Revegetation:  Use  of  Commercial  and 
Introduced  Species 

Alabama  proposes  to  repeal  these 
ndes  since  their  requirements  have  been 
incorporated  into  880-X-10C-.58  and 
880-X-10D-.52.  The  Director  finds  the 
amendments  to  be  no  less  elective  than 
the  Federal  regulations. 

64.  aao-x-ioc-.do  and  aea-x-ioD-M 

Revegetatkm:  Timing 

Alabama  proposes  to  repeal  these 
rules  and  replace  them  with  new 
regulations  entitled  "Revegetation: 
Revegetation  Timing  and  Soil 
Stabilization  Practices."  The 
requirements  of  the  new  rules  are 
substantively  identical  to  the 
requirements  of  the  Federal  regulations 
at  30  CFR  816.113.  30  CFR  816.114.  and 
30  CFR  817.113.  30  CFR  817.114. 
Therefore,  the  Director  finds  the 
proposed  amendments  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.113.  30  CFR  816.114  and  30 
CFR  817.113.  90  CFR  817.114. 


65.  aeo-x-ioc-.6i  and  aao-x-ioD-.ss 

Revegetation:  Mulching  and  other  Soil 
Stabilization  Practices 

Alabama  proposes  to  repeal  these 
rules  since  their  requirements  have  been 
consolidated  into  new  860-X-10C-.eO 
and  88Q-X-10D-.54.  The  Director  finds 
the  proposed  amendments  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.114  and  30  CFR  817.114. 

66.  8dl>-X-10C-.62  and  880~X-10D-.S6 
Revegetation:  Standards  for  Success 

Alabama  proposes  to  repeal  these 
rules  and  replace  them  with  new  rules. 
The  requirements  of  the  new  rules  are 
substantively  identical  to  the 
requirements  of  the  Federal  regulations 
at  30  CFR  818.116  and  30  CFR  817.118. 
However,  the  proposed  amendment 
specifies  that  the  sampling  techniques 
used  shall  conform  to  the  ouUine  in  the 
Alabama  Surface  Mining  Commission 
(ASMC)  Technical  Manual  No.  1.  or  the 
alternative  methods  approved  by 
ASMC.  The  Federal  regulations  at  30 
CFR  816.116{aKl)  require  that  the 
standards  for  success  and  sampling 
techniques  for  measuring  success  shall 
be  selected  by  the  regulatory  authority 
and  included  in  the  approved  regidatory 
program.  Hierefore.  to  be  no  less 
effective  as  the  Federal  regulations  the 
State  must  either  delete  the  provision 
allowing  for  alternative  methods  or 
clarify  that  no  alternative  methods  will 
be  approved  by  the  State  until  these 
methods  are  approved  by  OSM  for 
inclusion  in  the  Alabama  program 
through  the  State  program  amendment 
process. 

Further.  Alabama  fails  to  include  a 
requirement  that  stocking  and  planting 
arrangements  be  specified  by  the 
regulatory  authority  on  the  basis  of  local 
and  regional  conditions  and  after 
consultation  with  and  approval  by  the 
appropriate  State  agencies  as  required 
by  30  CFR  816.116(b)(3)(i)  and  30  CFR 
817.117(b)(3)(i).  At  subsection  (2)(e). 
Alabama  also  fails  to  apply  the  stocking 
success  standards  at  30  CFR 
816.116{b)(3)(ii)  and  30  CFR 
817.116(b)(3](ii]  to  areas  other  than 
wildlife  habitats  such  as  those  areas 
developed  for  fish  habitat,  recreation, 
shelter  belts,  or  forest  products.  At 
subsection  (2)(c)(iv).  Alabama  uses  a  3 
season  growing  standard  to  determine 
successful  revegetation.  To  be  no  less 
effective  than  the  Federal  rules  at  30 
CFR  816.118(b)(3)(ii)  and  30  CFR 
817.116(b)(3)(ii),  Alabama  must  require 
that  80  percent  of  the  stock  be  in  place 
for  at  least  3  years  (60  percent]  of  the  5 
year  responsibihty  period.  The  Director 
finds  the  proposed  amendments  to  be 
less  effective  than  the  Federal 


regulations  at  30  CFR  818.118(aMl)  and 
30  CFR  817.1ie(aXl)  and  30  CFR 
816.116(b)(3)  and  30  CFR  817.11 6.(b)(3). 

67.  8aO~X-10C-.63  and aaO-X-lOD-.57 
Revegetation:  Tree  and  Shrub  Stocking 
for  Forest  Land  and  Land  Used  for  Fish 
and  Wildlife  Habitat 

Alabama  proposes  to  repeal  these 
rules  since  their  requirements  have  been 
consolidated  into  880-X-10C-.62  and 
880-X-10D-.56.  There  are  no  Federal 
counterparts  to  these  rules.  The  Director 
finds  the  proposed  amendments  to  be  no 
less  effective  than  the  Federal 
regulations. 

68.  880-X-10D-.S8    Subsidence  Control: 
General  Requirements 

Alabama  proposes  to  repeal  this  rule 
and  replace  it  with  a  new  rule 
incorporating  the  requirements  of  the 
Federal  regulations  at  30  CFR  817.121. 
The  new  rule  is  substantively  identical 
to  the  Federal  rules  at  30  CFR  817.121. 
However,  in  the  case  of  National 
Wildlife  Federation  v.  Lujan,  Nos.  87-     i 
1051. 87-1814  and  88-2788  (D.D.C  '  | 

February  12. 1990),  the  court  remanded 
30  CFR  817.121(c)(2)  which  uses 
language  essentially  identical  to  the        j 
language  of  this  section.  The  Director 
believes  the  phrase  "to  the  extent 
required  under  State  law"  as  used  in 
this  rule,  is  similarly  invalid  and  that    - 
any  proposed  State  rule  equivalent  must 
be  disapproved.  An  applicant's 
subsidence  control  plan  must  be 
prepared  without  regard  to  the  liability 
limitations  of  State  law.  Based  on  the 
court's  remand  of  similar  language,  the 
Director  is  not  approving  the  proposed 
amendment.  The  Director  will, 
according  to  30  CFR  732.17(d).  inform 
Alabama  of  the  required  rejgulatory 
changes  needed  to  correct  this 
deficiency.  The  Director  finds  the 
proposed  amendment  to  be  less 
effective  than  the  Federal  regulations  at 
30  CFR  817.121. 

69.  880-X-10D-.59   Subsidence  Control: 
Public  Notice 

Alabama  proposes  to  repeal  this  rule 
and  replace  it  with  a  new  rule 
incorporating  the  requirements  of  the 
Federal  regulation  at  30  CFR  817.122. 
Since  the  new  rule  is  substantively 
identical  to  the  Federal  regulation  at  30 
CFR  817.122.  the  Director  finds  the 
amendment  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
817.122. 

7a  8aO-X-10D-.6O   Subsidence  Control: 
Surface  Owner  Protection 

Alabama  proposes  to  repeal  this  rule. 
Since  there  is  no  Federal  counterpart  to 
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this  rule,  and  its  essential  requirements 
are  incorporated  in  new  880-X-10O-.58, 
the  Director  finds  the  amendment  to  be 
no  less  effective  ttian  the  Federal 
regulations  at  30  CFR  817.121. 

71.  880-X-10D-.61    Subsidence  Control: 
Buffer  Zones 

Alabama  proposes  to  repeal  this  rule. 
Since  there  is  no  Federal  counterpart  to 
this  rule,  and  its  essential  requirements 
are  incorporated  in  new  880-X-10D-.58. 
the  Director  finds  the  amendment  to  be 
no  less  effective  that  the  Federal 
regulations  at  30  CFR  817.121. 

72.  880-X-10F-.03    Auger  Mining: 
Additional  Performance  Standards 

Alabama  proposes  to  amend  its 
present  rule  to  conform  its  language  to 
the  Federal  regulations  at  30  CFR  819.11 
through  30  CFR  819.21.  The  amendment 
provides  at  sub-section  (5)  that  the 
Regulatory  Authority  may  prohibit  auger 
mining  as  necessary  to  protect  against 
adverse  water  quality  impacts  or  to 
maximize  the  utilization,  recoverability 
or  conservation  of  the  solid  fuel 
resource.  It  adds  new  requirements  to 
sub-section  (3)  to  minimize  the 
distxu-bance  of  surface  and  ground  water 
bom  auger  holes.  The  requirements 
include  sealing  within  72  hours  if  the 
holes  are  discharging  water  containing 
acid  or  toxic-forming  materials,  or  if 
sealing  is  not  possible  within  that  time 
frame,  the  treatment  to  meet  applicable 
effluent  limitations  and  water  quality 
standards  until  sealing  can  be 
accomplished.  The  amendment  also 
adds  at  subsection  (6)  a  requirement 
that  auger  mining  be  conducted  in 
accordance  with  the  regulations  on 
subsidence  control,  and  provides  new 
requirements  on  backfilling  and  grading 
of  auger  mining  sites,  at  sub-section  (7), 
that  are  identical  to  the  Federal 
requirements  of  the  Federal  regulations 
at  30  CFR  819.19.  Since  the  proposed 
amendment  renders  the  Alabama  rule 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  819.11  through  30 
CFR  619.21,  the  Director  finds  the 
proposed  amendment  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  819.11  through  819.21. 

73.  880-X-10G-.01  through  880-X-lOG- 
.06    Special  Performance  Standards: 
Operations  on  Prime  Farmlands 

Alabama  proposes  to  repeal  its 
present  rules  at  880-X-10G-.01  through 
88O-X-10G-X)7  and  to  replace  them  with 
new  rules  tiiat  are  substantively 
identical,  with  one  exception,  to  the 
Federal  regulations  at  30  CFR  part  23. 
The  proposed  rules  address  the  subjects 
of  Scope  and  Purpose.  Responsibilities, 
Applicability,  Soil  Removal  and 


Stockpiling,  Soil  Replacement,  and 
Revegetation  and  Restoration  of  Soil 
Productivity.  However,  the  proposed 
amendment  does  not  include  a 
requirement  in  880-X-10G-.05,  Soil 
Replacement,  comparable  to  30  CFR 
823.14(d)  providing  that  where  the  B  and 
C  horizons  were  not  removed  but  may 
have  been  compacted  or  otherwise 
damaged  during  the  mining  operatioa 
the  operator  shall  engage  in  deep  tilling 
or  other  appropriate  means  to  restore 
pre-mining  capabilities.  The  Director, 
finds  the  proposed  amendment  to  be  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  part  23,  except 
that  880-X-10G-.05  is  found  to  be  less 
effective  than  the  Federal  regulations  at 
30  CFR  823.14(d). 

74.  880-X-10I-.04  (listed  as  88&-X-10I- 
.06  in  Proposed  Rule)    Steep  Slopes: 
Performance  Standards 

Alabama  proposes  to  repeal  its 
present  rule  and  replace  it  with  a  new 
rule  to  provide  additional  performance 
standards  for  steep  slope  mining,  The 
proposed  amendment  is  substantively 
identical  to  the  Federal  regulations  at  30 
CFR  816.107  and  30  CFR  817.107. 
Therefore  the  Director  finds  the 
propKised  amendment  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.107  and  30  CFR  817.107. 

75.  880-X-10l-.0e  (listed  as  880-X-lOl- 
.04  in  Proposed  Rule)   Steep  Slopes: 
Multiple  Seams 

Alabama  proposes  to  repeal  this  rule 
since  all  of  its  requirements  have  either 
been  consolidated  into  other  rules  or  are 
no  longer  required  by  Federal  regulation. 
The  Director  finds  the  amendment  does 
not  render  the  Alabama  program  less 
effective  than  the  Federal  regulations. 

7ft  88a-X-llA-.04  (listed  as  aaO-X-llA- 
.06  in  Proposed  Rule)   A  vailability  of 
Records 

Alabama  proposes  to  amend  this  rule 
at  sub-section  (2)  by  adding  the 
requirement  that  records  avaUable  to 
the  public  under  this  rule  remain 
available  for  at  least  5  yean  after 
expiration  of  the  period  during  which 
the  subject  operation  is  active  or  is 
covered  by  any  portion  of  a  reclamation 
bond.  The  amended  rule  is  substantively 
identical  to  the  Federal  rule  at  30  CFR 
840.14.  The  Director  finds  the  proposed 
amendment  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR  840.14. 

77. 880-X-11B-.02   Inspections 

Alabama  proposed  to  amend  this  rule 
to  conform  its  language  to  the  language 
of  the  Federal  regulations  at  30  CFR 
840.11.  The  amended  rule  specifies  that 
the  State  regulatory  authority  shall 


conduct  an  average  of  at  least  one 
partial  inspection  per  month  of  each 
active  surface  coal  mining  and    ' 
reclamation  operation  under  its 
jurisdiction,  and  shall  conduct  such    . 
partial  inspectioiu  of  inactive  sites 
under  its  jurisdiction  as  are  necessary  to 
ensure  effective  enforcement  of  the  state 
program.  It  provides  further  that  the 
State  regulatory  authority  shall  conduct 
at  least  one  complete  inspection  per 
calendar  quarter  of  each  active  or 
inactive  surface  coal  mining  and 
reclamation  operation  under  its 
jurisdiction.  The  amendment  also  adds 
new  paragraph  (4)  providing  that  aerial 
inspections  shall  be  conducted  in  a 
manner  which  will  reasonably  ensure 
the  identification  and  documentation  of 
conditions  at  each  surface  coal  mining 
and  reclamation  site  inspected.  Any 
potential  violation  observed  during  an 
aerial  inspection  shall  be  investigated 
on-site  within  3  days;  provided  that  any 
indication  of  a  condition,  practice  or 
violation  constituting  cause  for  the 
issuance  of  a  cessation  order  pursuant 
to  rule  880-X-11G-.02  shall  be 
investigated  on  site  immediately,  and 
provided  further,  that  an  on-site 
investigation  of  a  potential  violation 
observed  during  an  aerial  inspection 
shall  not  be  considered  to  be  an 
additional  partial  or  complete  inspection 
for  the  purposes  of  paragraphs  (1)  and 
(2)  of  this  rule.  The  amendment 
conforms  the  language  of  the  State  rule 
to  the  language  of  the  Federal 
regulations  at  30  CFR  840.11  (a)  through 
(f)  end  the  Director  finds  that  the 
proposed  amendment  is  no  less  effective 
than  the  comparable  Federal  regulation. 

78. 880-X-11C-.02    Cessation  Orders 

Alabama  proposes  to  amend  this  rule 
by  adding  a  new  paragraph  (c)  to 
provide  that  surface  coal  mining  and 
reclamation  operations  conducted  by 
any  person  without  a  valid  surface  coal 
mining  permit  or  license  constitutes  a 
condition  or  practice  which  causes  or 
can  reasonably  be  expected  to  cause 
significant,  imminent  environmental 
harm  to  land,  air  or  water  resources. 
The  Director  finds  the  proposed 
amendment  to  be  substantively  identical 
to  and  therefore  no  less  effective  than 
the  Federal  regulations  at  30  CFR  843.11. 

79.  880-X-11D-.10   Procedures  for 
Assessntent  Conference 

Alabama  proposes  to  amend  this  rule 
to  conform  its  language  to  the  language 
of  the  Federal  regulations  at  30  CFR 
845.18.  To  accomplish  this  end  Alabama 
proposes  to  add  a  new  paragraph  (c)  to 
subsection  (4)  to  provide  that  at  a  formal 
review  following  an  assessment 
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conference,  no  evidence  as  to 
statementt  made  or  evidence  produced 
by  one  party  at  a  conference  shall  be 
introduced  as  evidence  by  another  party 
or  to  impeach  a  witness.  The  Director 
finds  the  proposed  amendment  to  be  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  845.18  (a)  and  (f). 

90.  eaO-X-llE    Individual  Civii 
Penalties 

Alabama  proposes  to  add  a  new 
subchapter  of  rules  on  Individual  Civil 
Penalties.  The  proposed  rules  880-X- 
11E-.01  through  880-X-11E-.06  address 
"Scope.  Definitions,  When  an  Individual 
Gvil  Penalty  May  Be  Assessed.  Amount 
of  Individual  Civil  Penalty,  Procedure 
for  Assessment  of  Individual  Civil 
Penalty,  and  Payment  of  Penalty." 

The  proposed  rules  at  11E-.01  through 
XA  are  substantively  identical  to  the 
Federal  regulations  at  30  CFR  846.1 
through  840.14.  Additionally,  the 
proposed  rule  at  11E-.05  (1)  and  (2) 
regarding  notice  and  opportunity  for 
review  is  substantively  identical  to  30 
CFR  846.17  (a)  and  (b).  However.  IIE- 
J05{3)  regarding  service  of  individual 
civil  penalties  proposes  that  service  is 
sufficient  if  it  satisfies  the  requirements 
of  880-X-5A-.08,  Alabama's  service 
regulation  for  surface  mining  hearings 
and  appeals.  The  corresponding  Federal 
regulation  at  30  CFR  846.17(c)  refers  to 
Rule  4  of  the  Federal  Rules  of  Civil 
Procedure  for  service  of  a  summons  and 
complaint  to  determine  sufficiency  of 
service.  Since  Rule  4(c)(2)(C)(i)  defers  to 
service  pursuant  to  state  law  for  service 
of  summons  or  other  like  process,  the 
Director  finds  that  Alabama's  proposed 
service  regulation  is  consistent  with  the 
Federal  r^ation  at  30  CFR  846.17(c). 
Alabama's  proposed  regulation  at  llE- 
M  is  substantively  identical  to  the 
Federal  regulation  at  30  CFR  846.18  but 
fails  to  include  a  requirement 
comparable  to  30  CFR  846.18(d).  In  the 
Regulatory  Reform  II  letter  of  November 
28, 1988,  OSM  noted  that  the  new 
Federal  rule  adopted  at  30  CFR  846.18(d) 
reflects  requirements  placed  on  OSM  by 
the  Debt  Collection  Act  of  1982  and  that 
Alabama  need  not  adopt  a  counterpart 
to  this  rule.  The  Director  finds  the 
proposed  amendments  at  880-X-11E-.01 
tiirough  880-X-llE-J»  to  be  no  less 
effective  than  tlie  Federal  regulations  at 
30  CFR  846.1  tiirough  846.ia 

rv.  Summary  and  Disposition  of 
Comments 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i),  commenU 
were  solicited  from  various  Federal 
agencies.  The  U.S.  Forest  Service,  and 


the  U.S.  Environmental  Protection 
Agency  responded  to  the  request  but 
provided  no  substantive  comments  on 
theproposed  amendment 

Tne  Department  of  Agriculture,  Soil 
Conservation  Service  (SCS),  submitted 
comments  on  several  sections  of  the 
proposed  amendment  The  SCS 
commented  that  the  term  "vegetation" 
should  be  replaced  with  "plant 
commimity"  at  sections  880-X-10C-.58 
and  lOD-.S2(2)(b)  and  "self- 
regeneration"  should  be  replaced  by 
"reseeding"  or  "regrowth"  at  860-X- 
10C-.58.  At  880-X-10C-.eO.  "normal" 
should  be  replaced  with 
"recommended."  The  SCS  also 
suggested  that  the  local  extension 
service  office  be  listed  as  an  optional 
source  for  information  relating  to  the 
determination  of  favorable  planting 
periods  as  used  in  section  880-X-lOD- 
.54.  The  Director  finds  the  proposed 
State  regulations  to  be  identical  to  the 
Federal  regulations  at  30  CFR  816.111. 
816.113,  and  617.111. 

The  SCS  commented  that  restoration 
of  productivity  under  section  880-X- 
10G-.06  should  be  considered  achieved 
when  prime  farmland  soils  have  been 
removed,  stockpiled,  reconstructed  and 
stabilized  according  to  the  approved 
plan.  The  Director  finds  the  proposed 
State  regulation  to  be  identical  to  the 
Federal  regulation  at  30  CFR  part  823. 

Public  Comments 

The  public  comment  period  and 
opportimity  to  request  a  public  hearing 
announced  in  the  December  20, 1989 
Federal  Register  (54  FR  52042J  ended  on 
January  19, 1990.  No  one  requested  an 
opportunity  to  testify  at  the  scheduled 
public  hearing  and  no  hearing  was  held. 

In  response  to  the  request  for 
comments,  the  Advisory  Council  on 
Historic  Preservation  (ACHP)  submitted 
a  statement  containing  pertinent 
comments.  The  ACHP  commented  that 
for  legal  accuracy  and  consistency  the 
term  "historic  properties"  should  be 
used  throughout  the  amendments, 
coupled  with  Alabama's  definition  for 
"historic  lands"  given  at  880-X-2A-.06. 
The  Director  disagrees  with  the  ACHP 
and  directs  the  ACHPs  attention  to  the 
Federal  definitions  at  30  CFR  762.5 
where  a  definition  for  "historic  lands"  is 
found.  No  definition  for  "historic 
properties"  is  found  in  the  Federal 
regulations.  To  be  consistent  with  the 
Federal  regulations,  Alabama  must  use 
comparable  definitions.  In  addition,  the 
Director  points  out  that  the  Federal 
definition  of  "historic  lands"  includes 
properties  listed  on  or  eligible  for  listing 
on  a  State  or  National  Register  of 
Historic  Places,  National  Historic 
Landmarks,  properties  having  religious 


or  cultural  significance  to  Native 
Americans  or  religious  groups,  and 
properties  for  which  historic  designation 
is  pending. 

The  ACHP  commented  that  the  phrase 
"or  eligible  for  inclusion  in"  the  National 
Register  needs  to  be  added  in  the 
amendment  wherever  the  phrase  "listed 
in"  is  used.  In  880-X-7B-.07.  Alabama 
uses  the  phrase  "included  in  the 
National  Register  of  Historic  Places." 
The  Director  notes  that  this  language  is 
identical  to  the  Federal  regulation  at  30 
CFR  761.12(f)(1).  In  880-X-8I-.14. 
Alabama  uses  the  phrase  "listed  on  the 
National  Register  of  Historic  Places." 
The  Director  notes  that  this  language  is 
identical  to  the  Federal  regulation  at  30 
CFR  780.31(a). 

The  ACHP  also  commented  that 
several  of  the  proposed  amendments  are 
inconsistent  with  the  Council's 
regulations  (36  CFR  part  800]  concerning 
the  identification  of  historic  properties, 
the  determination  of  the  effects  a  mining 
project  may  have  on  historic  properties, 
and  the  avoidance  of  or  mitigation  of  the 
adverse  effects  to  historic  properties. 
Specifically,  the  ACHP  is  concerned 
with  the  absence  of  language  in  these 
regulations  that  would  require  the 
ASMC  to  consult  with  the  Alabama 
State  Historic  Preservation  Officer 
(SHPO)  in  these  matters  prior  to  its 
taking  action  on  permits  or  permit 
revisions.  The  Director  agrees  with 
ACHP  that  there  is  no  such  language 
present  in  these  regulations.  However, 
since  the  requirement  to  coordinate  the 
review  and  issuance  of  permits  with  the 
applicable  requirements  of  the  National 
Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C  470  et  seq.),  is 
present  in  the  Alabama  regulations  at 
880-X-8A.-07  it  is  not  necessary  to 
repeat  the  requirements  in  the  proposed 
amendment  Further,  the  proposed 
amendments  are  substantively  identical 
to  their  Federal  counterparts  as  noted  in 
Findings  3(e),  la  and  15. 

The  Alabama  Historical  Conmiission 
(AHC)  commented  that  those  cultural 
resources  considered  potentially  eligible 
for  inclusion  on  the  National  Register  of 
Historical  Places  be  afforded  the  same 
status  and  protection  as  those  properties 
abeady  listed  on  the  Register.  The  AHC 
recommends  that  this  provision  be 
included  in  section  88O-X-6G-.06(q. 
The  Director  finds,  however,  that  the 
specific  State  regulation  identified  by 
the  AHC  is  not  being  amended  and  the 
comment  is  therefore  outside  the  scope 
of  this  rulemaking. 

The  AHC  also  commented  that 
Alabama  should  be  required  to  identify 
all  historic  properties  which  might  be 
affected  by  a  mining  operation.  The 
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Alabama  regulations  at  880-X-7B-.07 
require  a  determination  by  the 
Regulatory  Authority  as  to  whether  or 
not  proposed  surface  coal  mining 
operations  will  adversely  affect  any 
publicly  owned  park  or  any  places 
included  in  the  National  Register  of 
Historic  Places.  The  Director  notes  that 
the  State  regulation  is  identical  to  tiie 
Federal  regulation  at  30  CFR  761.12fe)(l). 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving,  with  the 
exceptions  discussed  in  Findings  l(u). 
17. 19(e).  25(a),  25(b).  25(c).  28.  36.  46.  51. 
66, 68.  and  73  which  are  not  approved, 
the  proposed  amendments  to  the 
Alabama  permanent  program 
regulations  as  submitted  on  November 
22, 1989. 

The  Director  is  amending  30  CFR  part 
901  to  implement  this  decision.  This 
final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  the  State  to  conform  their 
program  with  the  Federal  standards 
without  delay.  Consistency  of  State  and 
Federal  standards  is  required  by 
SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  Jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similariy, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment  Thus,  any  changes 
to  a  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  chaiiges  to  approved 
programs.  In  the  oversight  of  the 
Alabama  program,  the  Director  will 
recognize  only  the  approved  program, 
togetiier  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Alabama  of  such 
provisions. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(li)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relates  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  etseq.)  or  tiie  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  tiiis 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concurrence  is  not  required. 


VL  Procedural  Detarmiiiatioas 

1.  Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Compliance  With  Executive  Order 
No.  12291  and  the  Regulatory  Flexibility 
Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSMRE  an  exemption  from  sections  3, 4, 
7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  0MB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjecto  in  30  CFR  Part  901 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  January  24, 1991. 
CariCClose. 
Assistant  Director,  Eastern  Support  Center. 

For  the  reasons  set  forth  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  901— ALABAMA 

1.  The  authority  citation  for  part  901 
continues  to  read  as  follows: 

Authority:  30  US.C.  1201  et  seg. 

2.  In  S  901.15,  a  new  paragraph  (j)  is 
added  to  read  as  follows: 

S  901.15   Approval  of  reguiatofy  fn^tfn 


0)  The  following  amendments  to  the 
Alabama  regulations  submitted  to  OSM 
on  November  22, 1989  are  approved  as 
set  forth  in  paragraph  (j](l)  of  this 
section,  effective  February  5. 1991.  with 


the  exception  of  the  regulatory 
provisions  identified  in  paragraph  (|)(2) 
of  this  section. 

(1)  Amendment  to  the  following 
Alabama  Surface  Mining  Cotmnission 
regulations: 

BSf^X-ZK-M    Definitiona  (widi  the 

exception  noted  in  paragra|rii  (|K2)  of  thlt 

section). 
880-X-2B-.01    ApplicabUity. 
880-X-7B-.07    Procedures. 
880-X-7D-.10    Public  Infoimatioo. 
Oaa-K-t\-JCff    Coordination  with 

Requirements  Under  Other  Laws. 
8aO-X-8B-.06    Permit  Application*— General 

Requireinenta  for  Fonnat  and  Contents. 
fi8&-X-8C-.oe    Coal  Exploration  CompUance 

Duties. 
880-X-aD->0S    Relationship  to  Areas 

Designated  Unsuitable  for  Mining. 
880-X-.«D-.14    Facilities  or  Stnictuies  Used 

in  Common. 
880-X-8E-.0S    Cultural  Historical  and 

Archaeological  Resources  Information. 
aao-X-eK-JW    Description  of  Geology  and 

Hydrology  and  Determination  of  the 

ProtMbla  Hydrologic  Consequences. 
880-X-8E-.10    Prime  Farmland  Investigation. 
660-X-8E-.il    Fish  and  Wildlife  Information. 
880-X-8F-.08    Operation  Plan:  Permit 

Map(s). 
8aO-X-8F-.14    Protection  of  Public  Parks  and 

Historic  Maces. 
860-X-eF-.18    Fish  and  Wildlife  Protection 

and  Enhancement  (Hans. 
880-X-8G-.08    Relationship  to  Areas 

Designated  Unsuitable  for  Mining. 
880-X-BG-.14    Facilitiea  or  Structures  Used 

in  Conunon. 
860-X-8H-X)5    Cultural  Historical  and 

Archaeological  Resources  Information. 
88O-X-6H-.06    Description  of  Geology  and 

Hydrology  and  Determination  of  the 

Probable  Hydrologic  Consequences. 
88O-X-aH-.10    Prime  Farmland 

Investigation. 
860-X-eH-.ll    Fish  and  Wildlife 

Information. 
88O-X-ai-.07    Operation  Plan:  Pennit  Map(s). 
88(KX-flI-.l4    Protection  of  Public  Parks  and 

Misturic  Places. 
eao-X-^I-.lS    Fish  and  Wildlife  Protection 

and  Enhancement  Plan. 
68i^X-H]~.(H    Experimental  Practices 

Mming. 
88i>-X-a|-.0S    Soils  and  Prime  Farmlands. 
880-X-8K-.05    Public  Notices  of  FUing  of 

Permit  Applications. 
880-X-aK-.05    Public  Participation  in  Permit 

Processing. 
880-  X-8K-.06    Opportunity  for  Submission 

of  Written  Comments  on  Permit 

Applications. 
B8O-X-6K-.07    Right  to  FUe  Written 

Objections. 
880-X-6K-.08    Informal  Conferences. 
6ao-X-8K-.09    Public  Availability  of 

Iiiformation  in  Permit  Applications  on 

File  with  the  State  Regulatory  Authority. 
B80-X-8K-.il    Pennit  Conditions. 
880-X-8K-.12    Criteria  for  Permit  Approval 

or  Denial:  Existing  Structures. 
880-X-8K-.12    Pprmit  Issuance  and  Right  of 

Renewal 
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B80-X-8K-.13    Permit  Approval  or  Denial 

Actions. 
880-X-aK-.14    Permit  Tenna. 
880-X-8K-.15    Conditiona  of  PeimiU: 

General  and  Right  of  Entry. 
880-X-8K-.16    Conditiona  of  Pennita: 

Environment.  Public  Health,  and  Safety. 
B80-X-8M-J)7    Permit  Renewals:  General 

Requirements. 
8aO-X-8M-.07    Permit  Renewals. 
saO-X-SM-XMt    Permit  Renewals: 

Applications. 
8ao-X-aM-.09    Permit  Renewals:  Terms. 
8M>-X-aM-.ie    Permit  Renewala:  Approval 

or  Denial 
880-X-SM-.il    Transfer.  Assignment  or  Sale 

of  Pennit  Rights:  General  Requirements. 
8aO-X-8M-.ll    Transfer.  Assignment,  or  Sale 

of  Permit  Rights. 
880-X-SM-.12    Transfer.  Assignment,  or  Sale 

of  Permit  Rights:  Obtaining  Approval. 
88O-X-10B-4M    General  Responsibilities  of 

Persons  Conducting  Other  Coal 

Exploration. 
88O-X-10B-.06    Required  Documents. 
680-X-10B-.06    Performance  Standards  for 

Coal  Exploration  (with  the  exception 

noted  in  paragraph  U)(2)  of  this  section). 
880-X-10C-.08    Topsoil:  Removal. 
880-X-10G-.12    Hydrologic  Balance:  General 

Requirements. 
88O-X-10C-.12    Hydrologic-Balance 

Protection. 
88O-X-10C-.14    Hydrologic-Balance: 

Diversiona  and  Conveyance  of  Overland 

Flow  and  Shallow  Ground  Water  Flow 

and  Streams. 
880-X-10C-.14    Diversions. 
880-X-lOC-^    Hydrologic  Balance: 

Transfer  of  Wells. 
880-X-10C-.28    Hydrologic  Balance: 

Discbarge  of  Water  in  an  Underground 

Mine. 
88O-X-10C-.28    Hydrologic  Balance:  Stream 

Buffer  Zones. 
B80-X-10C-J7    Protection  of  Underground 

Mining. 
880-X-10C-J8    Coal  Processing  Waste 

Banks:  General  Requirements. 
880-X-10C-J8    Coal  Mine  Waste:  General 

Requirements. 
88O-X-10C-J9    Coal  Processing  Waste 

Banks:  Site  Inspection. 
880-X-10C-.40    Coal  Processing  Waste 

Banks:  Water  Control  Measures. 
880-X-10C-.40    Coal  Mine  Waste:  Refuse 

Piles  (with  the  exception  noted  in 

paragraph  (j)(2)  of  this  section). 
880-X>10C-.41    Coal  Processing  Waste 

Banks:  Construction  Requirements. 
880-X-10C-.41    Coal  Mine  Waste: 

Impounding  Structures. 
880-X-10C-.42    Coal  Processing  Waste: 

Burning. 
880-X-10C-.43    Coal  Processing  Waste: 

Burned  Waste  Utilization. 
880-X-10C-.43    Coal  Processing  Waste: 

Burning  and  Burned  Waste  Utilization. 
680-X-10C-.44    Cod  Processing  Waste: 

Return  to  Underground  Workings. 
88O-X-10C-.45    Disposal  of  Non-Coal 

Wastes. 
880-X-10C-.45    Disposal  of  Noncoal  Mine 

Waste  (with  the  exception  noted  in 

paragraph  (J)(2)  of  this  section). 


880-X-10C-.46    Coal  Processing  Waste: 

Dams  and  Embankments:  General 

Requirements. 
88O-X-10C-.47    Coal  Processhig  WastQ: 

Dams  and  Embankments:  Site 

Preparation. 
880-X-10G-.48    Coal  Processing  Waste: 

Dams  and  Embankments:  Design  and 

Construction. 
880-X-10C-.49    Protection  of  Fish.  Wildlife, 

and  Related  Environmental  Values. 
880-X-10C-.52    Backfilling  and  Grading: 

Timing. 
880-X-10C-.53    Backfilling  and  Grading: 

General  Grading  Requirements. 
88(V-X-10C-.52    Backfilling  and  Grading: 

General  Requirements. 
880-X-10C-.54    Backfilling  and  Grading: 

Coal  and  Acid  and  Toxic-forming 

Materials. 
880-X-10C-.5S    Backfilling  and  Grading: 

TUn  Overburden. 
880-X-10C-.S6    Backfilling  and  Grading: 

Thick  Overburden. 
880-X-10C-.56    Backfilling  and  Grading:' 

Previously  Mined  Areas. 
880-X-10C-.58    Revegetation:  General 

Requirements. 
B80-X-10C-.59    Revegetation:  Use  of 

Commercial  and  Introduced  Species. 
B80-X-10C-.ao    Revegetation:  Timing. 
880-X-10C-.60    Revegetation:  Revegetation 

Timing  and  Soil  Stabilization  Practices. 
880-X-10C-.61    Revegetation:  Mulching  and 

Other  Soil  Stabilization  Practices. 
88O-X-10C-.63    Revegetation:  Tree  and 

Shrub  Stocking  for  Forest  Land  and  Land 

Used  for  Fish  and  Wildlife  Habitats. 
88O-X-10D.08    Topsoil:  Removal 
880-X-10D-.12    Hydrologic  Balance:  General 

Requirements. 
880-X-10D-.12    Hydrologic  Balance 

Protection. 
88O-X-10D-.14    Hydrologic  Balance: 

Diversions  and  Conveyance  of  Overland 

Flow  and  Shallow  Ground  Water  Flow 

and  Streams. 
88O-X-10D-.14    Diversions. 
880-X-10D-.23    Hydrologic  Balance: 

Transfer  of  Wells. 
8ao-X-10D-.24    Hydrologic  Balance: 

Discharge  of  Water  into  an  Underground 

Mine. 
880-X-10D-.28    Hydrologic  Balance:  Stream 

Buffer  Zones. 
880-X-10D-.34    Coal  Processing  Waste 

Banks:  General  Requirements. 
88O-X-10D-J4    Coal  Mine  Waste:  General 

Requirements. 
880-X-10D-JS    Coal  Processing  Waste 

Banks:  Site  Inspection. 
88O-X-10D-.3e    Coal  Processing  Waste 

Banks:  Water  Control  Measures. 
880-X-10D-.36    Coal  Mine  Waste:  Refuse 

Piles  (With  the  exception  noted  in 

paragraph  (j)(2)  of  this  section). 
88O-X-t0D-J7    Coal  Processing  Waste 

Banks:  Construction  Requirement*. 
880-X-10D-J7    Coal  Mine  Waste: 

Impounding  Structures. 
680-X-10D-.38    Coal  Processii«  Waste: 

Burning. 
6eo-X-taD-39    Coal  Processing  Waste: 
Burned  Waste  UtiUzatioa 


880-X-10D-.39    Coal  Mine  Waste:  Burning 

and  Burned  Waste  Utilization. 
880-X-10D-.40    Coal  Processing  Waste: 

Return  to  Underground  Woikings. 
880-X-10D-.41    Disposal  of  Non-Coal 

Wastes. 
880-X-10D-.41    Disposal  of  Noncoal  Mine 

Wastes  (With  the  exception  noted  in 

paragraph  ())(2)  of  this  section). 
880-X-10D-.42    Coal  Processing  Waste: 

Dams  and  Embankments:  General 

Requirements. 
B8O-X-10D-.43    Coal  Processing  Waste: 

Dams  and  Embankments:  Site 

Prepare  ton. 
B80-X-10D-.44    Coal  Processing  Waste: 

Dams  and  Embankments:  Design  and 

Construction. 
e80-X-10D-.4S    Protection  of  Fish.  Wildlife, 

and  Related  Environmental  Values. 
880-X-l(M>-.48    Backfilling  and  Grading: 

General  Requirements. 
88D-X-10D-.49    Backfilling  and  Grading: 

General  Grading  Requirements. 
880-X-10D-.49    Backfilling  and  Grading: 

Previously  Mined  Areas. 
880-X-l(N3-.S2    Revegetation:  General 

Requirements. 
880-X-10D-.53    Revegetation:  Use  of 

Commercial  and  Introduced  Species. 
880-X-10D-.54    Revegetation:  Timing. 
880-X-10D-.54    Revegetation:  Revegetation 

Timing  and  Soil  Stabilization  Practices.- 
880-X-10D-.55    Revegetation:  Mulching  and 

Other  Soil  Stabilizing  Practices. 
680-X-10O-.57    Revegetation:  Tree  and 

Shrub  Stocking  for  Forest  Land  and  Land 

Used  for  Fish  and  Wildlife  Habitat 
88O-X-10D-.59    Subsidence  Control:  Public 

Notice. 
880-X-10D-.eo    Subsidence  Control:  Surface 

Owner  Protection. 
880-X-10D-.ei    Subsidence  Control:  Buffer 

Zones. 
880-X-10F-J}3    Auger  Mining:  Additional 

Performance  Standards. 
B80-X-10G    Special  Performance 

Standards— Operations  on  Prime 

Fannlands  (with  the  exception  noted  Id 

paragraph  (j)(2)  of  this  section). 
880-X-10I-.04    Steep  Slopes:  Performance 

Standards. 
88O-X-10I-.06    Steep  Slopes:  Multiple 

Seams. 
B80-X-11  A-.04    Availability  of  Records. 
B8O-X-11B-.02    Inspections. 
880-X-llC-J>2    Cessation  Orders. 
880-X-11D-.10    Procedures  for  Assessment 

Conference. 
880-X-llB    Individual  Civil  Penalties. 

(2)  TTie  following  regulatory 
provisions  are  not  being  approved: 

i.  8SO-X-2A-.oe    Definitions— to  the  extent 
that  in  the  case  of  National  Wildlife 
Federation  v.  Lu/an  (D.D.C  Feburary  12. 
1960],  the  court  remanded  the  definition 
of  "previously  mined  area"  at  30  CFR 
701.S  which  uses  language  essentially 
identical  to  this  section. 


Federal  Register  /  Vol.  56.  No.  24  /  Tuesday.  February  5,  1991  /  Rules  and  Regulations  4559 


ii.  880-X-.8l-.10    Subsidence  Control  Plan- 
to  the  extent  that  in  the  case  of  National 
Wildlife  Federation  v.  Lujan  (D.D.C. 
February  12. 1990),  the  court  remanded 
30  CFR  817.121(c)(2)  which  uses  language 
essentially  identical  to  this  section. 

Hi.  88O-X-8K-.10    Review  of  Permit 
Applications— to  the  extent  that  this 
section  does  not  include  all  the 
provisions  of  the  Federal  regulations  at 
30  CFR  773.15. 

iv.  88O-X-10B-.06    Performance  Standards 
for  Coal  Exploration— to  the  extent  that 
section  (d)  of  the  amendment  does  not 
provide  for  separate  removal,  storage 
and  redistribution  of  topsoiL 

v.  880-X-10C-.40,  88O-X-10D-.36 
Coal  Processing  Waste  Banks:  Refuse 
Piles — to  the  extent  that  an  improper  cite 
appears  in  this  section. 

vi.  880-X-10C-.45,  88O-X-10D-.41 
Disposal  of  Noncoal  Mine  Waste— to  the 
extent  that  an  improper  cite  appears  in 
this  section. 

vii.  880-X-10C-.62.  880-X-10D-.56 
Revegetation:  Standards  for  Success — to 
the  extent  that  Alabama  allows 
alternative  sampling  techniques,  and  to 
the  extent  that  Alabama  fails  to  apply 
stocking  success  standards  to  areas 
other  than  wildlife  habitats,  and  to  the 
extent  that  Alabama  uses  a  3  season 
growing  standard  to  determine 
successful  revegetation. 

viii.  880-X-10D-.58    Subsidence  Control: 
General  Requirements — to  the  extent 
that  in  the  case  oi  National  Wildlife 
Association  v.  Lu/an  (D.D.C.  February  12, 
1990),  the  court  remanded  30  CFR 
817.121(c)(2)  which  uses  language 
essentially  identical  to  this  section. 

ix.  880-X-10G-.05    Special  Performance 
Standards:  Operations  on  Prime 
Farmlands — to  the  extent  that  Alabama 
does  not  provide  for  certain  soil 
restoration  requirements. 

3.  Add  a  new  {  901.16  to  read  as 
follows: 

S  901.16    Rtqulrtd  regulatory  program 
amendments. 

Pursuant  to  30  CFR  732.17.  Alabama  is 
required  to  submit  for  OSM's  approval 
the  following  proposed  program 
amendments  by  the  date  specified.  By 
March  7, 1991,  Alabama  shall  submit: 

(a)  An  amendment  to  ASMC  rules  at 
880-X-8j-.08(l)(d)  to  remove  the  term 
"amendment"  from  inclusion  in  the 
definition  of  a  permit  revision. 

(b)  An  amendment  to  ASMC  rules  at 
880-X-^I-.08  to  provide  that  the 
aggregate  total  prime  farmland  acreage 
shall  not  be  decreased  from  that  which 
existed  prior  to  mining. 

(c)  An  amendment  to  ASMC  rules  at 
88(>-X-«K-.10{2)(a)  to  add  a  prohibition 
of  the  unconditional  issuance  of  a  permit 
where  any  person  who  owns  or  controls 
the  applicant  is  currently  in  violation  of 
SMCRA,  any  State  or  Federal  laws, 
rules  or  regulations  pertaining  to  air  or 
water  environmental  protection,  or 


where  any  of  the  parties  listed  above 
owe  delinquent  civil  penalties  or 
abandoned  mine  land  reclamation  fees, 
or  where  they  have  forfeited  bond  and 
the  underlying  violation  has  not  been 
corrected. 

(d)  An  amendment  to  ASMC  rules  at 
880-X-8K-.10  to  specify  that  any  permit 
issued  in  a  situation  where  a  person  is 
in  the  process  of  either  correcting  or 
appealing  an  outstanding  violation  shall 
be  issued  solely  on  a  conditional  basis. 

(e)  An  amendment  to  ASMC  rules  at 
880-X-8K-.10  to  extend  the  prohibition 
on  permit  issuance  to  situations  where 
the  operator  specified  in  the  application 
or  anyone  who  owns  or  controls  the 
apphcant,  controls  or  has  controlled 
surface  coal  mining  and  reclamation 
operations  with  a  demonstrated  pattern 
of  willful  violations  of  such  a  natiu-e  and 
duration  as  to  indicate  an  intent  not  to 
comply  with  the  program. 

(f)  An  amendment  to  ASMC  rules  at 
880-X-8K-.il  to  require  that  in  the 
absence  of  a  stay,  within  30  days  after 
issuance  of  a  cessation  order  for 
operations  conducted  under  the  permit, 
the  permittee  notify  the  regulatory 
authority  of  any  changes  that  have 
occurred  in  the  ownership  and  control 
information  submitted  at  the  time  of 
application  or  since  the  submittal  of  the 
last  update  of  this  information.  If  no 
change  has  occurred  the  permittee  must 
submit  a  statement  to  that  effect. 

(g)  An  amendment  to  ASMC  rules  at 
880-X-10B-.06(d)  to  provide  that  topsoil 
shall  be  "separately"  removed,  stored, 
and  redistributed. 

(h)  An  amendment  to  ASMC  rules  at 
880-X-10C-.40  and  880-X-10D-.36  to 
correct  an  improper  cite  from  "10C-.63" 
to  "10C-.62." 

(i)  An  amendment  to  ASMC  rules  at 
880-X-10C-.45  and  88Q-X-10D-.41  to 
correct  an  improper  cite  from  "10C-.63" 
to  "10C-.62." 

(j)  Amendments  to  ASMC  rules  at 
88O-X-10C-.62  and  88O-X-10D-.56  to: 

(1)  either  delete  the  provisions 
allowing  for  alternative  methods  or 
clarify  that  no  alternative  methods  will 
be  approved  by  the  State  until  these 
methods  are  approved  by  OSM  for 
inclusion  in  the  Alabama  program 
through  the  State  program  amendment 
process; 

(2)  include  a  requirement  that  stocking 
and  planting  arrangements  be  specified 
by  the  Regulatory  Authority  on  the  basis 
of  local  and  regional  conditions  and 
after  consultation  with  and  approval  by 
the  appropriate  State  agencies; 

(3)  apply  stocking  success  standards 
to  areas  other  than  wildlife  habitats, 
and 

(4)  use  a  3  year  standard  to  determine  ' 
successful  revegetation. 


(k)  An  amendment  to  ASMC  rules  at 
88O-X-10G-.05  to  provide  that  where  the 
B  and  C  soil  horizons  were  not  removed 
but  may  have  been  compacted  or 
otherwise  damaged  during  the  mining 
operation,  the  operator  shall  engage  in 
deep  tilling  or  other  appropriate  means 
to  restore  pre-mining  capabilities. 

[FR  Doa  91-2466  Filed  2-4-61: 8:45  am] 

MtUNQ  CODE  43ie-0S-ll 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Los  Angeles/Long  BMCti  Reg. 
91-05] 

Security  Zone  Regulations:  Port  of 
Long  Beach,  CA 

agency:  Coast  Guard,  DOT. 
action:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  Security  Zone  of  the 
navigable  waters  of  Los  Angeles/Long 
Beach  harbors  seaward  of  the  Long 
Beach  Naval  Station  Mole  beginning  at 
latitude  33-45'-06.5"  N,  longitude  llft- 
14'-54.0"  W;  thence  southerly  to  latitude 
33-44'-38.5"  N,  longitude  118-14'-43.0" 
W;  thence  southeasterly  to  latitude  33- 
44'-30.0"  N.  longitude  118-14'-31.5"  W; 
thence  easterly  to  latitude  33-44-24.0" 
N,  longitude  118-13'-53.9"  W;  thence 
easterly  to  latitude  33-44'-39.5"  N, 
longitude  118-13'-01.0"  W;  thence 
northwesterly  to  latitude  33-44'-42.0"  N, 
longitude  118-13-03.5"  W;  thence 
northwesterly  to  latitude  33-44'-47.0"  N, 
longitude  118-13-13.0"  W.  This 
describes  an  area  of  the  navigable 
waters  of  Los  Angeles/Long  Beach 
extending  a  minimum  of  50  yards  out 
along  the  entire  outer  face,  and  at  the 
eastern  end,  of  the  Long  Beach  Naval 
Station  Mole.  The  zone  is  needed  to 
safeguard  U.S.  military  activities  at 
Naval  Station  Long  Beach  against 
destruction/loss/injury  from  sabotage  or 
other  subversive  acts,  accidents,  or 
causes  of  a  similar  nature  during 
Operation  Desert  Storm.  Entry  into  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port,  or  the 
Commanding  Officer,  Naval  Station 
Long  Beach. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  12  noon,  January 
25, 1991.  It  terminates  at  12  midnight 
June  31. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lt  R.  F.  Shields  at  (213)  499-5570. 
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accordance  wilfa  5  U.&C  553. «  notice  of 
proposed  rale  meking  was  not  pubUdied 
for  this  rafloletiea  end  it  is  being  msde 
effective  ia  leee  thee  30  dsys  sftsr 
Federal  Regulation  peblicetioa 
Publishing  en  NFRM  end  deleying  its 
effective  dete  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  destruction/loss/ 
injury  to  oiilitary  activities  at  Naval 
Station  Long  Beach. 

Diaftii^lainnnatina 

He  drafters  of  this  regulation  are  Lt 
R.  F.  Shields  project  officer  for  the 
CapUin  of  the  Port  and  LCDR  A.  Lotz. 
project  attorney,  Eleventh  Coast  Guard 
District  Legal  Office. 

Discussion  of  Reguletion 

The  incident  requiring  this  regulation 
will  begin  at  12  noon,  on  January  25, 
1991.  This  Security  Zone  is  necessary  to 
ensure  the  security  of  military  activities 
at  Naval  Station  Long  Beach  during 
Operation  Desert  Storm. 

List  of  Subjects  in  SS  CFR  Pert  165 

Harbors  merine  sefety,  Navigation 
(water),  Security  measures,  Vessels, 
Waterways. 

ReguletkMi 

In  consideration  of  the  foregoing, 
subpart  D  of  part  165  of  title  33,  Code  of 
Federal  Regulstions,  is  amended  as 
follows: 

PART  16»-(AMEN0E01 

1.  The  audiority  citation  for  part  165 
continues  to  read  as  follows: 

Auttmtty:  33  U.S.C  1225  and  1231:  SO 
U.S.C  181;  40  CFR  1.46  and  33  CFR  1.05-1(8). 
S.0«-l,6M-eandia0.5. 

2.  A  new  1 166.T1106  is  added  to  read 
as  follows: 

8168.niOS    Sscurlty  Zone:  Port  of  Long 

(a]  Location.  The  following  area  is  a 
Security  Zone:  The  navigable  waters  of 
Los  Angeles/Long  Beach  harbors 
seaward  of  die  Long  Beach  Naval 
Station  Mole  beginning  at  latitude  33- 
45'-06.5''  N,  longitude  118-14'-54i)"  W; 
thence  southerly  to  latitude  33-44'-38.5" 
N.  longitude  118-14'-43.0"  W:  thence 
southeasterly  to  latitude  3»-44'-30.0"  N, 
longitude  118-14'-31.5"  W;  thence 
easterly  to  latitude  33-44-24.0"  N, 
longitude  ll&-13'-53.5"  W;  thence 
easteriy  to  latitude  33-44'-39.5"  N. 
longitude  n8-13'-(n.O"  W;  thence 
northwesterly  to  latitude  33-44'-42.0"  N, 
longitude  118-13'-03.5"  W:  thence 
northwesteriy  to  latitude  33-44-47.0"  N, 
longitude  llft-13'-13.0"  W.  This 


describes  an  area  of  the  nevigable 
waters  of  Los  Angeies/Long  Beech 
extending  e  minimum  of  50  yards  out 
along  the  entire  outer  face,  and  at  the 
eastern  end.  of  the  Long  Beedi  Naval 
Station  Mole. 

(b)  Effective  Date.  This  regulation 
becomes  effectrre  at  12  noon,  January 
25, 19B1.  It  terminates  et  12  midni^t 
June  31. 1901. 

(c)  Regulations.  In  ecccndance  with 
the  general  regulstions  in  1 165.33  of  this 
part  no  person  may  swim,  skin  dive  or 
scube  dive  in  the  waters  within  the 
Security  zone,  end  no  vessel  mey  enter, 
remain  in.  or  transit  the  Security  Zone 
without  the  permission  of  the  Ceptain  of 
the  Port  or  the  Commanding  Officer, 
Naval  Station  Long  Beech. 

Section  105.33  elso  contains  other 
generel  re<}uirements. 

Dated:  January  2S,  1991. 
J.  B.  Muffiis. 

Captain,  US.  Coast  Guard,  Captain  oftha 
Port.  LoM  Angeles/Long  Beach. 
[PR  Doc.  Sl-2672  Filed  2-4-01: 8:45  am] 


Office  Of  tlM  Secrvtary 

49  CFR  Parti 

(08T  Docket  Na  1;  AmdL  1-23t] 

Organlzatiofi  and  Delegation  of 
Povsera  and  Dutiea;  ImplenMntatlon  of 
Aviation  Sofoty  and  Capadly 
Expanaion  Act  of  1990.  Airport  Noioe 
and  Capacity  Act  of  1990,  and  tlio 
Aviation  Seojrtty  Improvement  Act  of 
1990 

aoincy:  Department  of  Tranq)ortation 
(DOT)  Office  of  the  Secretary. 
action:  Final  rule. 

tUMMMirr:  This  amendment  delegates 
authority  to  the  Federal  Aviation 
Administrator  to  the  necessary  actions 
to  implement  certain  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (including  provisions  that 
amend  the  Federal  Aviation  Act  of  1958 
and  the  Airport  and  Airway 
Improvement  Act  of  1982)  and  of  the 
Airport  Noise  and  Capacity  Act  of  1990, 
Title  DC,  subtitles  B  and  D,  respectively, 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990.  This  amendment  also 
delegates  to  the  Federal  Aviation 
Administrator  authority  to  implement 
certain  provisions  of  the  Aviation 
Security  Improvement  Act  of  1990. 
tmcrm  (MTI:  January  31, 1901. 
FOR  nMrrNiR  intormation  contact: 
Barry  L  Molar,  General  Legal  Service 
Division,  Airports  and  Environmental 
Law  Branch,  AGC-130.  Federal  Aviation 


Administration,  AGC-130,  U.S. 
Department  of  Transportation,  800 
Independence  Ave.  SW.,  20591; 
telephone  number  (202)  267-3199,  or 
Steven  B.  Farbman.  Office  of  the 
Assistant  General  Counsel  for 
Regulation  and  Enforcement  C-50,  U.S. 
Department  of  Transportation.  400 
Seventh  St  SW..  Washington,  DC  20600. 
telephone  number  (202)  366-0307. 

auppLiMiNTAiiY  information:  Since 
this  amendment  relates  to  Departmental 
organization,  notice  and  comment  on  it 
are  unnecessary.  For  the  same  reason, 
good  cause  exists  for  not  publishing  the 
rule  at  least  30  days  before  its  effective 
date,  as  is  ordinarily  required  by  5 
U.S.C.  553(d).  The  Secretary  has 
determined  that  the  authority  to  take 
certain  actions  under  Title  IX.  subtitles 
B  and  D  of  the  Omnibus  Budget 
Reconciliation  Act  of  199  (Pub.  L 101- 
508)  (hereafter  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  and 
Airport  Noise  and  Capacity  Act  of  1990, 
respectively]  should  be  delegated  to  the 
Federal  Aviation  Administrator.  The 
Secretary  has  made  the  same 
determination  with  respect  to  certain 
provisions  of  the  Aviation  Security 
Improvement  Act  of  1990  (Pub.  L 101- 
604).  These  delegations  are  effective  as 
of  January  31, 1901. 

Under  49  U.S.C  322,  the  Secretary  has 
the  authority  to  delegate  responsibilities 
to  other  Departmental  officials  and 
offices.  The  Secretary  has  determined 
that  the  Federal  Aviation  Administrator 
(hereafter,  Administrator)  should  carry 
out  most  of  the  statutory  responsibilities 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  and  the 
responsibilities  of  the  Airport  Noise  and 
Capacity  Act  of  1990.  The 
responsibilities  being  delegated  relate  to 
elements  of  subtitles  B  and  D  that 
amend  statutory  provisions  that  the 
Administrator  already  implements,  e.g, 
the  Airport  and  Airway  Improvement 
Act  of  1982,  as  amended,  49  U.S.C.  App. 
2201  et  seq.,  or  are  closely  related  to 
issues  over  which  the  Achninistrator  has 
traditionally  had  direct  responsibility  . 
[e.g.,  aircraft  noise  and  airport  access 
restrictions).  The  Secretary  has  retained 
authority  to  implement  the  following 
selected  provisions  of  subtitles  B: 

a.  Subtitle  B,  Section  9113,  Small 
Community  Air  Service  Program; 

(b)  Subtitle  B,  Section  9125,  Flight 
Takeoff  or  Landing  Requirement  for 
State  Taxation; 

c.  Subtitle  B.  Section  9127,  Certificate 
Transfers;  and 

d.  Subtitle  B.  Section  913a  Prohibition 
Against  Fraudulent  Use  of  "Made  in 
America"  Labels; 
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These  provisions  do  not  pertain  to 
matters  within  the  scope  of  the 
Administrator's  traditional 
responsibilities  or  involve  matters  that 
the  Secretary  as  determined  should 
otherwise  remain  the  direct 
responsibility  of  the  Secretary. 

The  Secretary  has  also  determined 
that  the  Federal  Aviation  Administrator 
should  carry  out  the  Secretary's 
statutory  responsibilities  under 
amendments  to  sections  321  and  410  of 
the  Federal  Aviation  Act  included  as 
provisions  of  the  Aviation  Security 
Improvement  Act  of  1990  (Pub.  L 101- 
604). 

List  of  Subjects  in  49  CFR  Pert  1 

Authority  delegations  (government 
agencies),  Organizations  and  functions 
(government  agencies).  Transportation 
Department 


In  consideration  of  the  foregoing,  part 
1  of  tide  49,  Code  of  Federal  Regulations 
49  CFR  part  1  is  amended  as  follows: 

PART 1~(AMENDED] 

1.  -The  authority  of  part  1  continues  to 
read  as  follows: 

Authority:  49  U.S.C  322. 

2.  Section  1.47  of  49  CFR  part  1  is 
amended  by  adding  paragraphs  (r)  (s) 
and  (t)  to  read  as  follows: 

91,47    Delegations  to  Federal  AvIatkMi 
Administrator. 

•        *        *        •        • 

(r)  Carry  out  the  functions  vested  in 
the  Secretary  by  the  Airport  Safety  and 
Capacity  Expansion  Act  of  1990,  title  IX. 
subtitle  B  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508  (except  those  functions  vested 


in  the  Secretary  by  sections  9113, 9125, 
9127  and  9130). 

(s)  Carry  out  functions  vested  in  the 
Secretary  by  Airport  Noise  and 
Capacity  Act  of  1990,  title  IX,  subtitle  D 
of  the  Gtanibus  Budget  Reconciliation 
Act  of  1990,  Public  Law  101-.50e. 

(t)  Carry  out  the  functions  vested  in 
the  Secretary  by  sections  321  and  410  of 
the  Federal  Aviation  Act  as  amended 
by  the  Aviation  Security  Improvsment 
Act  of  lOOa  Public  Law  101-604, 
November  16. 1990. 

Issued  in  Washington,  DC,  on  January  31. 
1991. 

Samuel  K.  Skinner, 

Secretary. 

[PR  Doc.  91-2671  Filed  2-4-91;  8:45  am] 
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TNs  MCtion  ol  th*  FEDERAL  REGISTER 
containa  notlOM  to  the  public  of  the 
proposed  itauance  of  ruiee  and 
regulations.  The  purpoee  of  these  notices 
is  to  give  Intsfasted  persons  an 
opporlunNy  to  participate  in  tie  rule 
maiung  prior  to  Vw  adoption  of  the  final 
rules. 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

S  CFR  Parte  531. 536. 772.  SSI.  841, 
842. 846, 870,  and  890 

IntsrimRaMf 

AOlNCv:  0£Rce  of  Personnel 
Management. 

action:  Proposed  rule. 

SUMMAHV:  The  Office  of  Personnel 
Management  (0PM)  is  publishing  for 
comment  proposed  regiilations  at  5  CFR 
parts  531.  53&  772,  831.  841.  842.  846,  870. 
and  890  to  provide  agencies  with  the 
authorities  necessary  to  take  interim 
personnel  actions  providing  interim 
relief  pursuant  to  the  Whistleblower 
Protection  Act  of  1989  (Pub.  L  101-12). 
to  be  codified  at  5  U.S.C.  7701(b)(2)(A). 
The  proposed  regulations  address  the 
areas  of:  (1)  Taking  personnel  actions  to 
effect  interim  reUef,  (2)  pay  and  beneHts 
administration,  and  (3)  the  effect  of 
interim  relief  on  entitlement  to 
retirement  health,  and  life  Insurance 
benefits  for  the  period  of  time  an 
employee  or  applicant  for  employment 
remains  in  an  interim  relief  status. 

DATES:  Comments  must  be  received  on 
or  before  April  8, 1991. 

AOORitin:  Written  comments  may  be 
sent  to  Marjorie  A.  Marks.  Chief. 
Employee  Relations  Division.  Office  of 
Employee  and  Labor  Relations.  Office  of 
Personnel  Management  room  7412;  1900 
E  Street  NW.,  Washington.  DC  20415. 

ron  FUNTHiii  MPomiATiON  contact: 

For  parts  531  and  536:  Robert  T. 
Catewood  (202)  606-2858  or  FTS  26&- 
2858;  for  part  772:  Gary  D.  Wahlert  (202) 
606-2920  or  FTS  266-2920:  and  for  parts 
831.  841.  842.  846,  870.  and  890:  Patricia 
A.  Rochester  (202)  606-0775  or  FTS  266- 
0775,  ext.  207. 
SUPnAMENTAIIY  INANIMATION:  The 

Whistleblower  Protection  Act  of  1989 
provided  that  prevailing  parties  in  an 
appeal  to  the  Merit  Systems  Protection 
Board  (MSPB)  *•*  '  *  shall  be  granted 
the  rehpf  provided  in  the  decision,  and 


remaining  in  effect  pending  the  outcome 
of  any  petition  for  review  *  *  *."  The 
proposed  regulations  would  authorize 
agencies  to  take  interim  personnel 
actiona  to  provide  a  prevailing  employee 
the  interim  relief  ordered  in  an  MSF6 
initial  decision,  pending  (1)  a  final 
decision  on  the  matter  by  ihe  Board 
should  there  be  a  petition  for  review  of 
the  initial  decision,  or  (2)  the  initial 
MSPB  decision's  (granting  the  interim 
relief)  becoming  final  under  the  statute 
should  there  be  on  petition  for  review  of 
the  initial  decision.  For  example,  If  a 
personnel  action  to  remove  an  employee 
involuntarily  is  overturned  by  an  MSPB 
initial  decision,  the  agency  would, 
pursuant  to  an  interim  relief  order, 
restore  the  employee  to  his  or  her  former 
position  pending  the  issuance  of  a  final 
Board  order  or  the  intitial  decision 
becoming  final.  An  interim  personnel 
action  can  include,  but  is  not  limited  to, 
interim  appointments,  interim 
repromotions  after  demotion,  and 
interim  within-grade  increases.  The 
rational  for  and  explanation  of  changes 
to  various  parts  of  the  Code  of  Federal 
Regulations  are  discussed  below: 

1.  Part  772— Effective  Date  of  an  Interim 
Personnel  Action 

5  U.S.C.  7701(b)(2)(A)  requires  that 
interim  relief  must  be  made  effective  as 
of  the  date  the  initial  decision  is  issued 
even  though,  for  various  reasons,  there 
may  be  some  lag  time  between  the 
issuance  of  the  initial  decision  granting 
interim  relief  and  the  effecting  of  interim 
relief  by  the  agency.  If  an  agency  elects 
to  file  a  petition  for  review  of  the  intitial 
decision  which  grants  interim  relief,  the 
agency  must  take  a  personnel  action 
providing  interim  relief.  (The  law 
provides  that  if  an  MSPB  administrative 
judge  determines  that  interim  relief 
would  not  be  appropriate,  it  should  not 
be  provided.)  If  the  agency  allows  the 
initial  decision  to  become  final,  it  must 
provide  the  relief  specified  in  the  initial 
decision  on  a  permanent  basis. 

2.  Part  772— Ending  of  Relief  Provided 
by  an  Interim  Peraoanel  Action 

The  relief  provided  by  an  interim 
personnel  action  ends  upon  the  issuance 
of  a  final  Board  order  under  5  U.S.C. 
7701(b)(2)(A)  or  when  neither  party 
appeals  the  initial  decision  and  it 
becomes  the  final  decision  of  the  Board 
pursuant  to  5  U.S.C.  7701(e)(1).  The 
ending  of  relief  provided  by  an  interim 


personnel  action  in  this  manner  is  not 
subject  to  adverse  action  procedures 
and  is  neither  appealable  nor  grievable. 
Relief  provided  by  an  interim  personnel 
action  may  be  ended  sooner  in  certain 
circimistances.  These  circumstances 
include  the  readting  of  a  settlement 
agreement  which  involves  cancelling  the 
interim  personnel  action,  the  voluntary 
request  by  the  employee  that  the  interim 
personnel  action  be  cancelled  after  he  or 
she  secures  other  employment,  leaves 
the  agency  or  retires,  or  the  removing  of 
an  employee  bom  an  interim 
appointment  for  cause  such  as 
misconduct  during  the  interim  relief 
period  imder  adverse  action  procedures. 

3.  Part  772— Employee  Entitlements 
While  in  an  Interm  Relief  Status 

OPM  proposes  that  except  for  back 
pay  and  attorney  fees,  an  employee  who 
has  been  granted  interim  relief  through 
an  interim  personnel  action  will  be 
entitled  to  all  of  the  compensation  and 
benefits  he  or  she  would  ordinarily 
receive  if  the  relief  effected  had  been  on 
a  permanent  basis.  These  entitlements 
include,  but  are  not  restricted  to:  Basic 
pay.  within-grade  increases,  merit 
increases  granted  under  the 
Performance  Management  and 
Recognition  System,  hfe  insurance, 
health  insurance,  retirement  coverage, 
leave  accrual,  and.  as  appropriate, 
participation  in  the  Thrift  Plan. 
Likewise,  it  is  noted  that  employees  in 
an  interim  relief  statiis  are  subject  to  the 
same  rules  affecting  other  employees, 
e.g.,  5  CFR  Part  752,  Adverse  Actions:  5 
CFR  Part  432,  Performance  Based 
Reduction  in  Grade  and  Removal 
Actions:  5  CFR  Part  351,  Reduction  in 
Force:  etc. 

4.  Part  772— Back  Pay  and  Attorney 
Fees 

Interim  relief  does  not  entitle  the 
employee  to  awards  of  back  pay  or 
attorney  fees.  Decisions  concerning 
these  awards  will  be  made  after  a 
decision  is  issued  by  the  full  Board,  or 
after  an  initial  decision  becomes  final 
pursuant  to  5  U.S.C.  7701(e)(1)(A). 

5.  Part  531— Intarim  WitUn^rade 
Increases 

Under  OPM's  regulations  in  part  531. 
if  an  agency  properly  grants  a  within-  ' 
grade  increase,  there  is  no  mechanism 
for  specifically  terminating  the 
employee's  entiUement  to  the  within- 
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grade  inciease.  However,  when  the 
personnel  action  being  appealed  is  the 
withhoMing  of  a  wiMn-grade  increase, 
the  only  possible  interim  relief  is  the 
interim  granting  of  the  within-grade 
increase.  Should  the  full  Board 
ultimately  sustain  the  agency's 
withholding  of  the  within-grade 
increase,  the  agency  needs  a  mechanism 
for  terminating  the  interin  relief— Le.. 
terminating  the  employee's  entitlement 
to  the  witlrin-grade  increase,  which  no 
longer  has  a  legal  basis.  OPM  proposes 
to  amend  part  531  to  permit  agencies  to 
grant  interim  within-grade  increases, 
which  nay  be  tenDiaated  or  made 
permanent  as  ai^iropriate.  after  the 
Board's  final  action. 

The  break  in  service  immediately 
preceding  an  interim  appointment  is  not 
creditable  service  for  within-grade 
increase  purposes.  If  the  Board's  final 
actiea  overtums  a  removal  and  the 
employee  has  received  a  within-grade 
increase  duriag  the  interim  appoiotnent 
the  break  in  service  is  canceBed  md  the 
agency  BHist  reccaapule  the  effective 
date  of  the  within-fl^ade  increase  to 
reflect  the  additianal  period  of 
creditable  servic& 

6.  Part  531'— Higuest  Prenons  Rate 

OPM  proposes  to  prohibit  ase  of  a 
rate  of  pay  as  an  employee's  highest 
previous  rate  under  part  531  when  that 
rate  of  pay  was  received  solely  during  a 
period  of  interim  relief.  If  the  legal  basis 
for  the  interim  rate  of  pay  is  removed — 
e.g.,  tbe  agency's  action  is  ultimately 
sustained  by  d^  fell  Bo«d— OPM  does 
not  believe  H  would  be  appropriate  to 
fix  an  employee's  pay  based  on  the  rate 
of  pay  received  solely  during  tiw  period 
of  tnteriiB  reMef. 

7.  Part  536    Grade  and  Pay  Retention 

Under  existing  regolatiaas.  a  break  in 
service  of  3  days  or  more  normally 
terminatea  an  employee's  entitlement  to 
grade  or  pay  retention.  In  virtually  all 
cases  of  interim  relief  involving  removal 
actions,  more  than  3  days  will  elapse 
between  the  effective  date  of  the 
removal  and  the  effective  date  of  the 
interim  personnel  action.  OPM  proposes 
to  amend  part  536  so  that  entitlement  to 
grade  and  pay  retention  may  be 
continued  durii^  a  period  of  iaterim 
relief. 

8.  Part  831— Re^maat.  Part  841— 
Federal  Employees  Retirement  System— 
Ganend  AdministratiaB,  and  Part  842— 
FadaMl  ffaipleyees  tetirameat  ^aUn— 
Basic  Annuity 

OPM  pfopoaee  to  amend  die  current 
regirfatieaa  to  aaka  clear  tiial  an 
employea  wifli  an  intarim  appointment 
under  tha  interbn  relief  provisioos  in  5 


U.aC.  77m{b)(2)(A)  may  be  covered 
under  the  Civil  Service  Retirement 
System  or  the  Federal  Employees 
Retirement  System,  as  appropriate. 

Agencies  are  veqairad  to  notify  OPM 
when  they  appoint  on  an  interim  basis 
an  individual  wbo  had  previoaaly 
r^ired  so  that  OPM  can  suapead  the 
annuity  payments  unt^  final  disposition 
of  the  appeal  case  before  the  MSPB  or 
until  the  interim  appointment  is 
otiierwiee  ended  If  ^  MSTO  decision 
requiring  interim  relief  is  reversed  by 
the  full  Board  and  the  employees's 
separation  is  sustained  or  the  employee 
vduntarily  screes  to  teminate  tlw 
interim  appointment  the  employee's 
annuity  viiii  be  reaiuied  effective  the 
day  after  the  interm  appointment 
terminates.  The  annuitant  will  be 
deemed  to  have  been  a  reemployed 
annuitant  during  the  interim 
appointment  for  the  limited  purpose  of 
applying  for  any  benefits  for  which  he  or 
she  qnaihfies  ander  the  provisions  of  5 
U.S.C.  8344  or  8468.  If  the  initial  MSPB 
decision  canceling  the  agency's 
separation  action  (and  thereby 
retroactively  reinstatiag  or  restoring  the 
employee)  is  not  appealed  and  becomes 
the  MSPB's  final  action,  if  a  final  MSPB 
decision  cancels  the  separation,  or  if  the 
agency  voluntarily  agrees  to  cancel  the 
separation,  the  employing  agency  must 
notify  OPM.  The  agency's  notice  to  OPM 
should  include  a  request  that  OPM 
specify  the  amount  of  any  erroneous 
payment — ^including  recurring  annunity 
payments  or  refunded  retirement 
deductions — to  be  recovered  by  the 
employing  agency  from  any  back  pay  to 
which  the  employee  may  be  entitled. 

These  regulations  would  provide  that 
waiver  conttderation  under  5  U.S.C 
8346(b)  or  5  U.S.C.  8470(b)  will  not  be 
given  to  any  part  of  an  erroneous 
payment  collected  from  the  individual's 
back  pay  adjustment  While  this 
provision  is  contrary  to  the  court's  final 
decision  in  the  case  of  Day  v.  OPM,  833 
F.2d  1580  (1987),  it  is  consistent  with 
Congressiocal  intent  expressed  in  the 
legislative  history  of  section  1221(0  of 
the  Whistleblower  Protection  Act  of 
1989.  In  this  regard,  the  Joint 
Explanatory'Statement  at  S  2784  of  the 
Congressional  Record  on  March  16, 
1989,  states  that  **[tjhe  waiver  provisions 
under  sections  8346(b)  and  8470(b)  of 
title  5  should  not  be  applicable."  Thus, 
part  of  the  impact  of  section  1221  (D  is  to 
negate  the  holding  of  the  Federal  Circuit 
in  Day  diat  OPlif  is  required  to  grant 
equitable  waiver  consideration  under  5 
U.S.C.  8346(b)  to  a  successful  appellant 
before  recovering  through  offset  against 
a  back  pay  award.  However,  an 
individual  may  reqaest  a  waiver  of  the 
unrecover  portion  of  the  erroneous 


retirement  benefit  when  there  ia  no  back 
pay  or  the  back  pay  .is  innxfficient  to 
cover  the  enthe  ervoaeaus  payment. 

8.  Part  846— Federal  Employees 
Retiraaaant  System — ^ElecGng  Coverage 

On^  pnipeaes  to  amend  the  cnrrent 
regulations  governing  an  eaipioyee's 
opportunities  to  elect  FERS  coverage. 
Because  the  order  of  interim  relief  is 
based  on  an  initial  finding  that 
cancellatiaa  of  a  separation  is 
appropriate,  giving  an  employee  an 
interim  appointment  under  5  U.S.C. 
7701(b)(2)(A)  will  not  convey  a  new 
opportxmity  for  the  employee  to  elect 
FERS  coverage  even  tiiough  under 
normal  circumstances  a  break  in  service 
would  give  rise  to  an  Action  right 

10.  Part  870 — Basic  Life  Insmance  and 
Part  890 — ^Federal  Employees  Health 
Benefits  Prapan 

OPM  proposes  to  amend  the  cmrent 
regulations  on  health  benefits  and  life 
insurance  to  allow  coverage  of  an 
employee  gsvoi  an  iot«im  appoiatmeat 
under  S  772.102  of  this  chapter. 

Like  any  other  employees  with  a 
break  in  service  excee(Ung  three  days, 
employees  who  are  given  interim 
appointments  generally  may  enroll  in 
any  health  benefits  plan  or  option  for 
which  they  are  otherwise  eligible. 
However,  if  the  individual  is  an 
annuitant  and  the  araranity  is 
suspended,  the  health  insurance  held  as 
an  annuitant  is  transferred  to  the 
employing  agency. 

For  employees  on  interim 
appointments,  the  Ufe  insurance  they 
had  when  they  last  separated  from 
service  is  reinstated;  however,  if  there  is 
a  break  in  service  of  at  least  180  days. 
they  may  increase  dieir  level  of 
coverage.  If  they  are  annuitants,  the  life 
insurance  coverage  they  have  as 
annuitents  does  not  affect  their 
coverage  mhsa  they  are  reemployed. 

ff  the  final  oatcome  of  tiie  ^>peal  is  to 
reverse  the  separation  and  award  beck 
pay,  the  regular  rules  governing 
cancellation  of  an  erroneous  separation 
appiy. 

11.  Part  772    Pracaasing  Inteiin 
Persmmd  Actions 

Guidance  on  preparing  official 
documentation  to  effect  an  interim 
personnel  action  is  located  in  FPM 
Supplement  296-33.  When  an  interim 
action  is  effected,  the  agency  must 
retain  in  the  individual's  Official 
Persoraiel  FoWer  (OPF)  the  Notification 
of  Personnel  Actien  (SF  50)  docuiaentins 
the  action  that  gave  rise  to  the  appeal.  If 
the  initial  decision  granting  interim 
relief  is  later  overturned  or  the  interim 
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personnel  action  is  otherwise  cancelled, 
the  SF  SO  documenting  the  interim  action 
must  be  removed  from  the  OFF  when 
the  cancellation  is  effected  When  a 
final  Board  order  is  issued,  the  agency 
must  follow  the  instructions  in  FPM 
Chapter  296  and  FPM  Supplement  296- 
33  to  document  the  actions  reqtiired  by 
the  decision. 

E.O.  UMl.  Federal  Refulatioo 

0PM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  Section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  applies  only  to  Federal 
employees. 

List  of  Subjects  in  5  CFR  Parts  531. 536. 
772.  an.  Ml.  M2, 8M.  170, 890 

Administrative  practice  and 
procediue;  Government  employees: 
Retirement:  Health  benefits;  Life 
insurance. 

US.  OfRca  of  PerBonnel  Management. 
Conatanoa  B«Ry  Ncwmaii. 
Dinctor. 

Accordingly,  0PM  proposes  to  amend 
parts  531,  536.  772.  831,  841,  842.  846,  87a 
and  890  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  531-PAY  UNDER  THE 
GENERAL  SCHEDULE 

1.  The  authority  citation  for  part  531  is 
revised  to  read  as  follows: 

Audiority:  5  VJS.C.  5115,  5338,  and  chapter 
54:  subpart  B  also  issued  under  5  U.S.C 
S306<<)J.  S333(a).  5334(a).  5402.  7701(b)(2).  and 
sectioo  203  of  E.0. 11721,  at  amended: 
subpart  C  also  issued  under  5  U.S.C  5333(b) 
and  section  404  of  B.0. 11721,  as  amended: 
subpart  D  also  issued  under  5  U.S.C  5301, 
5335, 7701(b)(2).  and  section  402  of  E.0. 11721, 
as  amended:  subpart  E  also  Issued  under  5 
U.S.C  5336  and  sectioa  403  of  RO.  11721.  as 
amended. 

2.  In  i  531.203.  paragraph  (d)(2)  is 
amended  by  removing  the  word  "or"  at 
the  end  of  paragraph  (d)(2)(v): 
redesignating  paragraph  (d)(2)(vi)  as 
(d)(2)(vii);  and  adding  a  new  paragraph 
(d](2)(vi),  to  read  as  follows: 

f53l.203   OeneraiprovWofw. 
•        •        *        •        • 

(d)  •  •  • 

(2)  •  •  * 

(vi)  A  rate  received  solely  during  a 
period  of  interim  relief  under  the  interim 
relief  provisions  of  5  U.S.C. 
7701(b)(2)(A);  or 


3.  In  1 531.406,  the  second  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

f  831.406   CredNeble  setvtoe, 

(a)  General  *  *  *  Service  credit  is 
given  during  this  employment  for 
periods  of  annual,  sick,  and  other  leave 
with  pay:  advanced  annual  and  sick 
leave;  service  under  a  temporary  or  term 
appointment:  and  service  under  an 
interim  appointment  made  under 
i  772.102  of  this  chapter.  *  *  * 

4.  In  I  531^407,  paragraph  (c)  is 
amended  by  removing  the  word  "and" 
at  the  end  of  paragraph  (c)(5);  adding  the 
word  "and"  at  the  end  of  paragraph 
(c)(6):  and  adding  a  new  paragraph 
(c)(7),  to  read  as  follows: 

1 831.407   Equivalent  Increase 
determinations. 

•        •        •        •        • 

(c)  •  •  • 

(7)  An  interim  within-grade  increase 
terminated  under  |  631.414(c)  of  this 
part 

5.  A  new  S  531.414  is  added,  to  read  as 
follows: 

f»m4   A^A       laMftA^k^  ,,Jtf,tM    nmmAm  liii-fMM  ■ 
09i«4i#    Hmnni  wnnmr^nom  incrvBav, 

(a)  An  interim  within-grade  increase 
shall  be  granted  to  an  employee  who 
has: 

(1)  Appealed  a  negative  within-grade 
increase  determination  to  the  Merit 
Systems  Protection  Board  under  5  U.S.C 
5335(c);  and 

(2)  Been  granted  a  favorable  within- 
grade  increase  determination  imder  the 
interim  relief  provisions  of  5  U.S.C 
7701(b)(2). 

(b)  An  interim  within-grade  increase 
granted  under  paragraph  (a)  of  this 
section  shall  become  effective  on  the 
first  day  of  the  first  pay  period 
beginning  on  or  after  the  date  of  the 
favorable  within-grade  increase 
determination. 

(c)  If  the  final  decision  of  the  Merit 
Systems  Protection  Board  upholds  the 
negative  within-grade  increase 
determination,  an  interim  within-grade 
increase  granted  under  this  section  shall 
be  terminated  at  the  end  of  the  pay 
period  in  which  the  Board's  decision 
becomes  final. 

(d)  If  the  final  decision  of  the  Merit 
Systems  Protection  Board  overturns  the 
negative  within-grade  increase 
determination,  an  interim  within-grade 
increase  granted  under  this  section  shall 
be  made  permanent  and  shall  be 
granted  retroactively  to  the  first  day  of 
the  first  pay  period  beginning  on  or  after 
completion  of  the  applicable  waiting 
period. 


(e)  An  employee  may  not  appeal  the 
termination  of  an  interim  within-grade 
increase  under  paragraph  (c)  of  this 
section. 


PART  536-ORADE  AND  PAY 
RETENTION 

1.  The  authority  citation  of  part  536  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  6381-8366  and 

7701(b)(2):  1 536.307  also  issued  under  S 
U.S.C.  552,  Freedom  of  Information  Act,  Pub. 
Lg2-502. 

2.  In  i  536.202,  a  new  paragraph  (c)  is 
added,  to  read  as  follows: 

SS36.202   Period  of  grade  retention. 

(c)  Notwithstanding  1 536.207(a)(1)  of 
this  part,  grade  retention  shall  continue 
to  apply  to  an  employee  serving  under 
an  interim  appointment  made  under 
S  772.102  of  this  chapter  for  the  duration 
of  the  original  2-year  period  if  the 
employee's  grade  was  retained  under  • 
this  part  in  the  appointment  immediately 
preceding  the  interim  appointment 

3.  In  I  536.205,  paragraph  (f)  is 
redesignated  as  (g)  and  a  new  paragraph 
(f)  is  added,  to  read  as  follows: 

§536^05   Determination  of  rate  of  basic 


(f)  Notwithstanding  |  536.209(a)(1)  of 
this  part  pay  retention  shall  continue  to 
apply  to  an  employee  serving  under  an 
interim  appointment  made  under 
1 772.102  of  tills  chapter  if  tiie 
employee's  pay  was  retained  under  this 
part  in  the  appointment  immediately 
preceding  the  interim  appointment 

OPM  proposes  to  add  a  new  part  772 
to  tide  5  of  die  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  772— INTERIM  REUEF 
Subpart  AF-Gananl 

772.101  Purpose. 

772.102  Interim  Personnel  Actions. 

Authority:  5  U.S.C  1302, 3301, 3302,  and. 
7301:  Pub.  L 101-12. 

Subpart  A— General 

1 772.101    Purpoae. 

This  part  establishes  a  mechanism  for 
agencies  to  provide  interim  relief  to 
employees  who  prevail  in  an  initial 
decision  issued  by  the  Merit  Systems 
Protection  Board  as  required  by  the 
Whiatleblower  Protection  Act  of  1989. 
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Public  Law  10»-12  fcwlified  at  5  U.&C 

7701(b)(2)(A)5. 

{772.102   Interim  personnel  adaa 

Whea  am  employae  or  applicant  for 
employmeat  aH>eals  an  action  to  the 
Merit  Systems  Protection  Board  and  the 
appeal  results  in  an  initial  decision  by 
an  MSra  a^BWstFative  fudge  gronfii^ 
interim  relief  under  5  U.S.C. 
7701(bH2)(A}.  die  agency  shall  provide 
the  relief  ordered  in  the  initid  decisian 
by  taking  an  iaterioii  personnel  actios 
subject  ta  the  following  tenns: 

(a)  IntariB  persoDnel  actiom,  except 
interim  within-grade  increases  under 

9  531.414  of  this  chapter,  shall  be  made 
effective  upon  the  date  of  issuance  of 
die  initM  decMon: 

(b)  TIm  srtef  provided  by  interim 
personnel  actions  shall  end: 

(1)  When  the  full  Board  issues  a  final 
decision  pursuant  to  the  agency's  or 
employee's  petition  for  review  filed 
under  5  USJC  7701(eXl)(A). 

(2)  When  die  initial  decision  becomes 
final  pursuant  to  both  the  agency's  and 
employee's  decision  not  to  petition  for 
review  under  5  U.SjC  77ei(e)(lMA).  or 

(3)  When  the  employee  volurdarily 
requests  or  reaches  agreement  with  the 
agency  that  the  interim  relief  ordered  in 
the  iai/Hai  decMoa  be  cancelled: 

(c)  Interim  relief  shall  entitle  the 
employee  to  the  same  compensation  and 
benefits  he  or  she  would  receive  if  the 
relief  efiiscted  had  not  been  on  an 
interim  basis  except  as  provided  in 
paragra|)h  (f)  of  this  section: 

(d)  Upon  the  taking  of  aa  interim 
personnel  action,  the  agency  shall  place 
the  employee  in  a  paid,  duly  status. 
unless  the  ageacy  detennines  that  the 
return  or  presence  of  the  employee 
would  be  nndtdy  disruptive  to  the  work 
environment  whereupon  the  agency 
may  place  die  employee  m  a  paid,  non- 
duty  status  (with  the  employee  receiving 
the  same  conpensatkm  and  benefits  he 
or  she  would  be  entitled  to  if  ra  an 
intnia  relief  duty  status)  during  the 
pendency  of  a  petition  for  review  to  the 
full  Board  under  5  U.S.C.  7701(e)(1)(A)  or 
until  die  decision  granting  interim  rehef 
becomes  final  imder  5  U.S.C. 
7701(e)(1)(A): 

(e)  An  interim  personnel  action  shall 
not  be  taken  if  the  MSPB  administrative 
judge,  pursuant  to  5  U3.C. 
77()l(b](2](A)(n.  determines  that  granting 
interim  relief  is  not  appropriate; 

(f)  An  interim  personnel  action  under 
this  part  shall  not  entiUe  the  employee 
to  an  award  af  back  pay  or  attorney 
fees;  and 

(g)  The  agency  shall  follow  the 
instructions  in  Padatal  MtsbbbhI 
Manual  Supplement  2flB-S3  and  Fedend 
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an  interim  personnel  adkin. 

PART  •34-RETlREaiENr 

1.  The  authority  dtation  for  subpart  B 
of  part  831  is  revised  to  read  as  foltows: 

Authori^  5  U.&C  8347:  S  831.201(bMB) 
also  issued  under  5  U.Sil  77Ql(bKZ). 

2.  In  1 631.20L,  patapaph  (l^)  m 
added  as  foiiews: 

S83taoi    EaduetansfromrstirsBMnt 


(6)  The  employee  receives  an  interim 
apposntment  under  I  772.102  of  diis 
chapter  and  was  covered  by  CSRS  at 
the  time  of  the  separation  for  which 
interim  relief  is  required. 

3.  In  subpart  H.  a  isw  1 831.805  is 
added  to  read  as  fioUows: 

8831808    Effect  of  part  772  of  this  ch^ter 
on  CSftS  anmiRy  benefit*. 

(a)  Agency  notification  to  OPM.  (1) 
When  it  is  determined  that  a  CSRS 
retiree  is  to  be  given  interim  relief  under 
5  U.S.C.  7701(b)(2)(A),  tiie  eu^oying 
agency  amst  notify  OPM  of  the  effective 
date  of  the  interim  appointment  under 

i  772.102  of  this  ch^ter. 

(2)  Upon  receiving  a  final  MSPB  order 
requiring  cancellation  of  the  retiree's 
separation  or  after  the  retiree  and  the 
agency  voluntarily  agree  to  cancel  the 
separation,  the  employing  agency  must 
notify  OPM  and  request  the  amount  (A 
the  erroneous  payment  to  be  recovered 
under  |  55B.8^e)  of  this  ch^>(er  fitHn 
any  back  pay  adjustment  to  which  the 
employee  may  be  entitled. 

(b)  Saspension  of  annuity  payments 
during  the  appointaient  Except  as 
provided  fai  paragraph  (d)(4)  of  this 
section,  die  provistoiis  of  5  U^.C  8344 
wiU  not  apply  while  tin  retiree  is 
employed  in  aa  kiterba  appointment 
under  1 772.102  of  this  chapiter.  In  eSi 
cases,  OFM  will  se^wnd  the  retiree's 
annuity  effective  on  the  coramenckig 
date  of  the  mteitm  appotntnefit.  ine 
suspension  wffl  last  until  the  interim 
appointment  ends.        ^ 

(e)  Employee  deductiota  and  agency 
contributiara.  For  the  duration  of  the 
intwwn  sppotatment  the  agency  will 
withhold  die  appropriate  enqrfoyee 
deduction  end  contribute  me  matching 
agency  cantnbntion  as  prescribed  by 
OPM. 

(d)  Overpaid  retireiaeat  benefits.  (1) 
An  overpayment  of  CSRS  retirement 
benefits  resulting  fiom  the  action  which 
led  to  the  interim  appointment  under 
§  772JA2  of  dus  dovlar  WiU  be 
detennined  when  die  MSH  initial 


decision  overtnmiag  the  erapk^ee's 
separation  baoomes  final.  «riien  the 
Board  iasnes  a  final  order  caacelhng  the 
separatiaa.  or  when  the  agency 
voluntarily  agrees  to  casKel  the 
separation. 

(2)  ff  OFM  detennnes  that  an 
overpayment  has  ocivred  md  the 
employee  is  entided  to  receive  beck  pay 
becauee  :>f  the  cancelled  separation,  the 
ovetpeid  retirement  benefits  must  be 
deducted  to  the  extent  tfiey  can  be 
recovered  from  the  beck  pay  adjustment 
as  required  by  5  CFR  5S0.806(e). 

(3)  Amounts  recovered  from  back  pay 
will  not  be  subject  to  waiver 
consideration  under  the  provisiens  of  5 
U.S.C.  8348(b).  If  there  is  no  back  pay  or 
the  back  pay  is  insufficient  to  recover 
the  entire  erroneous  payment  the 
employee  may  request  that  OPM  waive 
the  uiKollected  portion  of  the 
ovopayment  If  waiver  is  not  granted, 
the  essplojree  must  repay  the  erroneous 
payment 

(4)  If  the  MSPB  action  does  not  result 
in  cancellation  of  the  separation,  the 
retiree  auy  apply  for  any  additional 
benefits  for  which  he  (v  she  qaalifies 
under  the  provisioDS  of  5  U.S.C.  8344. 

(e)  Resumption  <^  annuity  payments. 
U  the  retiree  voluntarily  withdraws  his 
or  her  objection  to  the  separation  or 
MSPB  issues  a  final  order  sustaining  the 
retiree's  s^>aration,  the  empbying 
agency  must  notify  OPM  of  the  date  the 
interim  appointment  ends  so  that 
annuity  payments  may  be  resiuned. 
OPM  wiU  resume  payments  effective  the 
day  afier  the  interim  appointment  ends. 

4.  In  wdipart  T.  a  new  (  631.2011  is 
added  to  read  as  follows: 

§831.2011    Eqsctof  part  772  of  tW> 
ctiapter  on  CSWS  lump-sum  payments. 

(a)  An  interim  t^ipointment  under 

S  772.102  of  this  chapter  does  not  affect 
the  lump-sum  payment  of  retirement 
contributions  maide  to  a  separated 
employee  unless  it  becomes  effective 
witiun  31  days  of  die  employee's 
separation  from  the  service.  An  interim 
appointment  effective  within  31  days  of 
the  employee's  separation  makes  the 
emfiloyee  ineligible  for  the  lump-sum 
payment  Payments  made  in  error  will 
be  collected  under  subpart  M  of  part  831 
of  this  chapter. 

(b)  When  an  en^doyee's  separation  is 
cancelled  alter  the  MSra  initial  decision 
becomes  fin^  when  the  Board  issues  a 
fmal  order  csrplling  dw  employee's 
separation,  or  when  die  agency  and  the 
employee  agree  to  cancel  the  separation, 
die  c^Bcy  aafust  notify  OPM  and  request 
the  amount  of  the  etroneous  ksnp-sun 
payment. 
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(c)  At  the  tim«  the  employee's 
separation  is  cancelled,  the  agency  must 
deduct  the  amount  of  the  lump-sum 
payment  from  any  hack  pay  to  which 
the  employee  is  entitled  as  required  by  5 
CFR  55a805(e). 

(d)  Amounts  recovered  from  back  pay 
will  not  be  subject  to  waiver 
consideration  under  5  U.S.C.  8346(b).  If 
there  is  no.  back  pay  or  the  back  pay  is 
insufiicient  to  recover  the  erroneous 
payment,  the  employee  may  request  that 
OPM  waive  the  recovery  of  the 
uncollected  portion  of  the  overpayment 
if  waiver  is  not  granted,  the  employee 
must  repay  the  erroneous  payment. 

PART  841-FEDERAL  EMPtX)YEES 
REnREMENT  SYSTEM-GENERAL 
ADMINISTRATION 

1.  The  authority  citation  for  subpart  E 
of  part  S41  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  8461(g):  {  S41.SM  also 
issued  under  5  U.S.C  8522: 1 841.506  also 
issued  under  5  U.S.C  7701(b)(2):  i  841.506 
also  issued  under  section  506  of  Pub.  L  89- 
335. 

2.  In  part  841,  subpart  E  is  revised  by 
redesignating  S9  841.506  and  841.507  as 
§S  841.5Q7  and  841.508,  respectively,  and 
adding-a  new  i  841.506  to  read  as 
follows: 

9141^   Effect  on  part  772  of  thia 
ctMptar  on  FER8  i>iyiiieiils, 

(a)  Agency  notification  to  OPM.  (1) 
When  it  is  determined  that  a  FERS 
employee  is  to  be  given  interim  relief 
under  5  U.S.C.  7701(b)(2)(A),  the 
employing  agency  must  notify  OPM  of 
the  effective  date  of  the  interim 
appointment  under  {  772.102  of  this 
chapter. 

(2)  When  the  MSPB  initial  decision 
cancelling  the  employee's  separation 
becomes  final,  when  the  Board  issues  a 
final  order  cancelling  the  retiree's 
separation,  or  when  the  agency 
voluntarily  agrees  to  cancel  the 
separation,  the  employing  agency  must 
notify  OPM  of  the  date  the  interim 
appointment  ends  and  request  the 
amount  of  the  erroneous  payment  to  be 
recovered  under  S  550.805(e)  of  this 
chapter  from  any  back  pay  adjustment 
to  which  the  employee  may  be  entitled. 

(b)  Suspension  of  annuity  payments 
during  the  appointment.  Except  as 
provided  in  paragraph  (d)(2]  of  this 
section,  the  provisions  of  5  IJ.S.C.  8468 
will  not  apply  while  the  retiree  is 
employed  La  an  interim  appointment 
under  §  772.102  of  this  chapter.  In  dl 
cases,  OPM  will  suspend  the  retiree's 
aimuify  effective  on  the  commencing 
date  of  the  interim  appointment  The 
suspension  will  last  until  the  interim 
appointment  ends. 


(c)  Employee  deductions  and  normal 
cost  percentage.  For  the  duration  of  the 
appointment  the  agency  will  withhold 
the  appropriate  employee  deduction  and 
contribute  the  total  amount  of  the 
normal  cost  percentage  for  the  employee 
as  prescribed  by  OPM.  If  and  when  a 
separation  action  is  cancelled,  the 
agency  must  make  the  corrections 
specified  under  \  841.507  of  this  subpart. 

(d)  Overpaid  retirement  benefits.  (1) 
An  overpayment  of  FERS  benefits 
resulting  from  the  action  which  led  to 
the  interim  appointment  under  (  772.102 
of  this  chapter  will  be  determined  when 
Uie  initial  MSPB  decision  cancelling  the 
separation  action  becomes  final,  when 
the  Board  issues  a  final  order  cancelling 
the  separation  of  the  retiree,  or  when  the 
agency  volimtarily  agrees  to  cancel  the 
separation. 

(2)  If  the  MSPB  action  does  not  result 
in  cancellation  of  the  separation,  the 
retiree  may  apply  for  additional  benefits 
under  5  U.S.C.  8468  for  which  he  or  she 
qualifies  based  on  the  service  performed 
during  the  interim  appointment. 

(e)  Resumption  of  annuity  payments. 
If  the  retiree  voluntarily  agrees  to  the 
separation  or  MSPB  issues  a  final  order 
sustaining  the  retiree's  separation,  the 
employing  agency  must  notify  OPM  of 
the  date  the  interim  appointment  ends 
so  that  annuify  payments  may  be 
resumed.  OPM  will  resume  annuify 
payments  effective  the  day  after  the 
interim  appointment  ends. 

3.  In  newly  redesignated  1 841.507,  a 
new  paragraph  (d)  is  added  to  read  as 
follows: 

SM1.S07   CorrMtionofunlintiftodor 
unwarranted  prsonnol  action. 

(d)(l]  Any  FERS  benefits— lump-sum 
payments  or  aimuify  benefits — paid 
based  on  a  separation  that  is  later 
cancelled  are  considered  erroneous 
payments  that  must  be  repaid  to  OPM. 
Agencies  must  deduct  such  payments 
from  any  back  pay  adjustment  to  which 
the  employee  may  be  entitled  as 
required  by  5  CFR  550.805(e). 

(2)  Amounts  recovered  from  back  pay 
will  not  be  subject  to  waiver 
consideration  under  5  U.S.C.  8470(b).  If 
there  is  no  back  pay,  or  the  back  pay  is 
insufficient  to  recover  the  entire 
erroneous  payment  the  employee  may 
request  that  OPM  waive  recovery  of  the 
uncollected  portion  of  the  overpayment 
If  waiver  is  not  granted,  the  employee 
must  repay  the  erroneous  payment 

PART  842-FEI)ERAL  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
ANNUITY 

1.  The  authorify  citation  for  subpart  A 
of  part  842  is  revised  to  read  as  follows: 


Authority:  5  U.S.a  8461;  i  842.106  also 
issued  under  5  U.S.C  8402(c)(1)  and 
7701(b)(2):  1 842.106  also  issued  under  section 
5  U.S.C  8402(c)(1). 

2.  Section  842.105  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

f  842.106   RoguMory  nduatons. 
•        •        •        •        • 

(c)  Paragraph  (a)  of  this  section  does 
not  deny  FERS  coverage  to  an  employee 
who  receives  an  interim  appointment 
under  S  772.102  of  this  chapter  and  was 
covered  by  FERS  at  the  time  of  the 
separation  for  which  interim  relief  is 
required. 

PART  846-FEOERAL  EMPLOYEES 
RETIREMENT  SYSTEM-GENERAL 
ADMINISTRATION 

1.  The  authorify  citation  for  part  846  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  8461(g):  1 846.201(b) 
also  issued  under  5  U.S.C.  7701(b)(2): 
i  646.202  also  issued  under  section  301(d)(3> 
of  Pub.  L  99-335. 

2.  Section  846.201(b)  is  revised  to  read 
as  follows: 

Subpart  B— Qectioiis 

S846.201    Etecttonatobocomosubioctto 
FERS. 

(b)  Separated  employees  who  are 
reemployed.  A  former  employee  who, 
after  Jime  30, 1987,  becomes  reemployed 
and  subject  to  CSRS  may  elect  during 
the  e-month  period  beginning  on  the 
date  he  or  she  becomes  subject  to  CSRS, 
to  become  subject  to  FERS,  except  that 
an  employee  serving  under  an  interim 
appointment  under  the  authorify  of 
S  772.102  of  this  chapter  is  not  eligible  to 
elect  to  become  subject  to  FERS. 

PART  870-BASIC  UFE  INSURANCE 

1.  The  authorify  citation  for  part  870  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  8716;  i  870.202(c)  also 
issued  under  5  U.S.C  7701(b)(2). 

2.  In  §  870.202.  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

S  070.202    Exduaion*. 


(c)  Paragraph  (a)  of  this  section  does 
not  deny  coverage  to  an  employee 
serving  under  an  interim  appointment 
established  under  t  772.102  of  this 
chapter. 

PART  890-FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authorify  citation  for  part  880  is 
revised  to  read  as  follows: 
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Authority:  5  U.S.C.  8913;  1 86ai02  also 
issued  under  5  U.S.C  1104, 5  U.S.C  7701(b)(2) 
and  Pub.  L.  10O-654:  i  800.803  also  issued 
under  sec.  303  of  Pub.  L  90-560, 100  Stat 
319a  sea  188  of  Pub.  L 100-204, 101  Stat 
1331,  and  sec.  204  of  Pub.  L 100-238. 101  Stat 
1744;  subpart  K  also  issued  under  title  n  of 
Pub.  L 100-654. 

2.  In  t  880.102,  paragraph  (d)  is 
revised  to  read  as  follows: 

SMai02   Covorago. 

•  •        •        •  '     • 

(d)  Paragraph  (c)  of  this  section  does 
not  deny  coverage  to:  (1)  An  employee 
appointed  to  perform  "part-time  career 
employment"  as  defined  in  section 
3401(2)  of  title  5,  United  States  Code  and 
5  CFR  part  34a  subpart  B;  or 

(2)  An  employee  serving  under  an 
interim  appointment  established  under 
8  772.102  of  this  chapter. 

•  •       •       •       • 

[FR  Doc.  01-2396  Hied  2-4-01;  8:45  am] 
MLUNO  cooc  sav^i-ii 


DEPARTMENT  OF  AGRICULTURE 

Agrictritural  Marketing  Servlo* 

7  CFR  Parts  1007, 1093, 1094, 1096, 
and  1108 

[Dodnt  No.  AO-S66-A31,  otc;  DA-90-020] 

MlUcIn  the  Georgia  and  Certain  OttMT 
Marketing  Areaa;  Notice  of 
Poetponement  of  Hearing  on 
Propoaed  Amendments  to  Tentative 
Marketing  Agreements  and  Ordera 


7CFR 

Marketing  area 

AONoa. 

1007 

Georgis               .    . 

AO-386- 

A31. 

1093 

AWbaim-Wsat 
Florida. 

AO-386-A9. 

1004 

Now  OrtMMi^ 

AO-103- 

MMasippL 

AS1. 

1086 

Qraalsr  Louisiana 

AO-2S7- 
A38. 

1106 H 

Central  Ailcanaas 

AO-24»- 
A41. 

AQINCV;  Agricultural  Marketing  Service. 

USDA. 

action:  Notice  of  postponement  of 

public  hearing  on  proposed  rulemaking. 

summary:  This  notices  an  indefinite 
pos^nement  of  a  public  hearing  to 
consider  a  proposal  by  five  cooperative 
associations  and  two  dairy  processors 
to  amend  the  above-listed  Federal  milk 
maiiceting  orders.  A  proposal  by 
Dairymen.  Inc.;  Associated  Milk 
Producers,  Inc.;  Gulf  Coast  Dairymen's 
Association:  Gulf  Dairy  Association; 
and  Southern  Milk  Sales.  Inc.,  would 
merge  the  mariceting  areas  of  the 


Georgia,  Alabama-West  Florida,  New 
Orleans-Mississippi  and  Greater 
Louisiana  milk  orders  into  a  single 
marketing  area.  The  hearing,  which  was 
initially  scheduled  to  begin  December 
17, 1980,  was  postponed  indefinitely  to 
comply  with  a  temporary  restraining 
order  issued  by  the  United  States 
District  Court  for  the  Middle  District  of 
Alabama-Northern  Division  on 
December  12, 1880,  and  a  preliminary 
injunction  issued  by  said  Court  on 
December  28, 1980. 

FOR  RIRTHER  INFORMATION  CONTACR 

Clayton  R  Plumb.  Chief,  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch.  Room  2868,  South  Building.  P.O. 
Box  86456,  Washington,  DC  20080-6456, 
(202)  447-2088. 

•UPFLEMtNTARV  INFORMATION:  Prior 
document  in  this  proceeding:  Notice  of 
Hearing:  Issued  October  18, 1880; 
published  October  25, 1880  (55  FR 
42860). 

A  notice  was  issued  October  18, 1880 
(55  FR  42868)  giving  notice  of  a  public 
hearing  to  be  held  beginning  December 
17. 188a  with  respect  to  proposed 
amendments  to  the  tentative  mariceting 
agreements  and  to  the  orders,  regulating 
the  handling  of  milk  in  the  Georgia, 
Alabama- West  Florida,  New  Orleans- 
Mississippi,  Greater  Louisiana,  and 
Central  Aiicansas  marketing  areas. 

Notice  is  hereby  given  pursuant  to  the 
rules  of  practice  applicable  to  these 
proceedhigs  (7  CFR  part  900)  that  the 
said  hearing  was  postponed  indefinitely 
to  comply  with  a  temporary  restraining 
order  issued  by  the  United  States 
District  Court  for  the  Middle  District  of 
Alabama-Nordiem  Division  on 
December  12. 188a  and  a  preliminary 
in]\mction  issued  by  said  court  on 
December  28. 1880.  Litigation  of  this 
matter  is  continuing. 

List  of  Subjects  in  7  CFR  Farts  1007, 
1093, 1084, 1096.  and  1100 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  parts 
1007. 1083, 1094, 1096.  and  1106 
continues  to  read  as  follows: 

Authority:  Sees.  1-10. 48  Stat  31,  as 
amended:  7  U.S.C  601-674. 

Signed  at  Washington.  DC  on:  January  31. 
1991. 

Danid  Haley, 
Administrator. 

[FR  Do&  91-2604  Filed  2-«-ei:  8:45  am] 
BNJJNO  coot  94M-aMI 


Farmers  Home  Administration 
7CFR  Part  1900 

Termination  of  Interest  Accrual  on 
FmHA  Guaranteed  Loans 

AOINCV:  Farmers  Home  Administration, 
USDA. 

action:  Proposed  rule. 


r.  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  and  forms  to 
terminate  interest  accrual  on  guaranteed 
loans  effective  90  days  from  ^e 
approval  of  a  liquidation  plan  by  FmHA. 
The  intended  e^ect  of  the  proposed 
change  is  to  minimize  the  accrual  of 
interest  to  lenders  when  the  accrual 
could  be  avoided  by  paying  estimated 
loss  claims  early  in  the  liquidation 
process.  Estimated  reports  of  loss  will 
be  filed  early  in  the  liquidation  process. 
FmHA's  payment  of  an  estimated  loss  to 
a  lender  will  terminate  interest  accrual 
on  the  guaranteed  loan  for  the  purpose 
of  computing  a  loss  payment  Excess 
interest  collected  by  the  lender  will  be 
applied  to  the  entire  debt.  The  change 
will  require  lenders  to  remit  to  FmHA  at 
final  loss  any  amounts  overpaid  the 
lender  on  an  estimated  loss.  Interest  will 
cease  to  accrue  on  guaranteed  loans 
held  by  lenders  as  of  a  certain  date  even 
if  the  lender  fails  to  submit  the 
estimated  report  of  loss.  Those  lenders 
who  are  currendy  approved  lenders  will 
continue  to  process  and  service  Farmer 
Programs  guaranteed  loans  in 
accordance  with  their  existing 
Approved  Lender  Agreement  A  new 
Approved  Lender  Agreement  (as 
revised)  will  be  executed  with  all  new 
approved  lenders  and  with  all  lenders 
who  reapply  and  receive  approved 
lender  status  upon  the  expiration  of 
their  existing  Approved  Lender 
Agreement 

DATES:  Written  comments  must  be 
received  on  or  before  March  7, 1881. 

ADORlSSas;  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief. 
Directives  and  Forms  Management 
Branch,  Farmers  Home  Administration.  . 
USDA.  room  6348.  South  Agriculture 
Building.  Washington,  DC  2025a  All 
written  comments  will  be  available  for 
public  inspection  during  regular  woiidng 
hours  at  the  above  address.  The 
collection  of  information  requirements 
contained  in  this  rule  have  been 
submitted  to  OMB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Submit  comments 
to  the  Office  of  Information  and 
Regulatory  Affahv,  Office  of 
Management  and  Budget  Attention: 
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Desk  Officer  for  die  Fumen  Home 
Administration,  Washington.  DC  20503. 

PON  njNfTNni  MMMMATION  CONTACTt 
Carolyn  C  Parker,  Branch  Qiief.  Loan 
Servicing,  Bastness  and  Industry 
Division,  Farmers  Home  Administration, 
USDA.  Washington.  DC  20250. 
Telephone  (202]  475-3802. 
MIPPiSMOfTAflV  MKHMATKNC 

Classiflcatioo 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1.  which 
implements  Executive  Order  12291.  and 
has  been  determined  to  be  non-maior. 
This  action  will  not  result  in  an  annual 
effect  oo  the  economy  of  $100  million  or 
more:  a  major  increase  in  costs  or  prices 
for  consumers,  indivitkwl  industries. 
Federal  State,  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on    - 
competition,  employment,  investment, 
productivity,  inaovation,  or  oa  the 
ability  of  United  SUtes-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
malice  ts. 

EDviromiMBtal  hspact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1960.  Public  Law  91-19a  an 
Environmental  Impact  Statement  is  not 
required. 

IntacgovenaMntsi  Raviaw 

This  program  Is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Nos.  10.422,  Business  and  Industrial 
Loans;  10.406,  Farm  Operating  Loans: 
10.407,  Farm  Ownership  Loans;  and 
ia416.  Soil  and  Water  Loans,  and  is 
subject  to  the  provisions  of  Executive 
Order  12372  idiich  requires 
intergovernmental  consultation  with 
State  and  k)cal  ofBdals  (7  CFR  part 
3105.  subpart  V;  48  FR  29112.  June  24. 
1983;  49  FR  2267.  May  31. 1984: 50  FR 
14068,  April  10, 1985). 

List  of  Subjects  b  7  CFR  Part  1980 

Loan  program— A^cultore.  Loan 
programa-^usiness  and  industry- 
Rural  development  assistance,  Loan 
programs — Housing  and  community 
developmenL 

Accordingly,  title  7,  chapter  XVm.  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows; 


PART  19tO-QEHEIIAL 

1.  The  authority  citation  for  part  1980 
continues  to  read  as  follows: 

Authority:  7  VS.C.  1888;  42  U.S.C  1480: 6 
U.S.C  301:  Pub.  L 100-387;  Pub.  L 101-82;  7 
CFR  2.23: 7  CFR  2.7a 

Subpart  A— Q«Mral 

2.  Section  1980.11  is  revised  to  read  as 
follows: 


{IMO-tl    FulfaNliand( 

The  Loan  Note  Guarantee  and 
Contract  of  Guarantee  constitute 
obligations  supported  by  the  full  faith 
and  credit  of  die  United  States  and  are 
incontestable  except  for  fraud  or 
misrepresentation  of  which  the  lender  or 
holder  has  actual  knowledge  at  the  time 
it  becomes  such  lender  or  holder  or 
which  loidar  or  holder  participates  in  or 
condones.  A  note  which  provides  for  the 
payment  of  interest  on  interest  shall  not 
be  guaranteed.  Any  Loan  Note 
Guarantee,  Contract  of  Guarantee,  or 
Assignment  Guarantee  Agreement 
attached  to  or  relating  to  a  note  which 
provides  for  payment  of  interest  on 
interest  is  void.  The  guarantee  and  right 
to  require  purchase  will  be  direcdy 
enforceable  by  the  holder 
notwithstanding  any  fraud  or 
misrepresentation  by  the  lender  or  any 
unenforceability  of  the  Loan  Note 
Guarantee  by  the  lender.  The  Loan  Note 
Guarantee  or  Contract  of  Guarantee  will 
be  unenforceable  by  the  lender  to  the 
extent  any  loss  is  occasioned  by 
violation  of  usury  laws,  negligent 
servidng,  or  failure  to  obtain  the 
required  security  regardless  of  the  time 
at  which  FmHA  acquires  knowledge  of 
the  foregoing.  Any  losses  occasioned 
will  be  unenforceable  by  the  lender  to 
the  extent  that  loan  funds  are  used  for 
purposes  other  than  those  specifically 
approved  by  FmHA  in  its  Form  FmHA 
449-14.  "Conditional  Commitment  for 
Guarantee,"  or  Form  FmHA  1980-15. 
"Conditional  Commitment  for  Contract 
of  Guarantee  (Line  of  Credit)."  Negligent 
servicing  is  defined  as  the  failure  to 
perform  those  services  which  a 
reasonably  prudent  lender  would 
perform  in  servicing  its  own  portfolio  of 
loans  that  are  not  guaranteed.  The  term 
includes  not  only  die  concept  of  a  failure 
to  act  but  also  not  acting  in  a  timely 
manner  or  acting  in  a  maimer  contrary 
to  the  maimer  in  which  a  reasonably 
prudent  lender  would  act  up  to  die  time 
of  loan  maturity  or  until  a  &ial  loss  is 
paid.  The  Loan  Note  Guarantee/ 
Contract  of  Guarantee  shall  not  cover 
interest  accruing  to  the  lender  90  days 
after  the  approval  by  FmHA  of  the 
liquidation  plan  in  accordance  with 
Form  FmHA  449-35,  "Lenda's 


Agreement:"  Form  FtnHA  1980-38, 
"Lender's  Agreement  (Line  of  Credit):" 
Attachment  1  to  Exhibit  A  of  subpart  B 
of  part  1980  of  this  chapter,  Approved 
Lender  Program  (ALP)  Lender's 
Agreement  (Loan  Note  Guarantee  Only); 
and  Attachment  2  to  Exhibit  A  of 
subpart  B  of  part  1980  of  this  chapter. 
Approved  Lender  Program  (ALP) 
Lender's  Agreement  for  Operating  Line 
of  Credit  Guarantee  (Contract  of 
Guarantee  Cases).  The  Loan  Note 
Guarantee  or  Assignment  Guarantee 
Agreement  in  the  hands  of  a  holder  shall 
not  cover  interest  accruing  90  days  after 
the  holder  has  demanded  repurchase  by 
the  lender,  nor  shall  the  Loan  Note 
Guarantee  or  Assignment  Guarantee 
Agreement  in  the  hands  of  a  holder 
cover  interest  accruing  90  days  after  the 
lender  or  FmHA  has  requested  the 
holder  to  surrender  the  evidence  of  debt 
for  repurchase. 

3.  Section  1980.64  is  amended  by 
adding  paragraphs  (d)  and  (e)  to  read  as 
follows: 

(1960184    I  iMiilalliin 

(d)  Final  loss  payment.  If  the  final 
report  of  loss  shows  a  balance  due  to 
FmHA  upon  approval  by  FmHA  of  the 
final  report  of  loss,  the  lender  shall  remit 
diis  amount  to  FmHA  plus  interest  at  the 
note  rate  fix)m  the  date  of  payment  of  . 
the  estimated  report  of  loss.  If  the  final 
report  of  loss  shows  an  amount  due  to 
the  lender,  the  final  loss  settlement  will 
include  interest  on  the  amount  of  the 
underpayment  not  to  exceed  the 
maximum  allowable  interest  for  90  days 
from  FmHA's  approval  of  the  lender'^ 
liquidation  plan. 

(e)  Maximum  amount  of  interest  loss 
payment  Notwithstanding  any  other 
provision  of  this  agreement,  the  amount 
payable  by  FmHA  to  the  lender  cannot 
exceed  the  limits  set  forth  in  the  Loan 
Note  Guarantee  or  the  Contract  of 
Guarantee.  If  FinHA  conducts  the 
liquidation,  loss  occasioned  by  accruing 
hiterest  (including  any  loan  subsidy) 
will  be  covered  by  the  guarantee  only  to 
the  date  FmHA  accepts  this 
responsibility.  Loss  occasioned  by 
accruing  interest  (including  subsidy)  will 
be  covered  to  the  extent  of  the 
guarantee  to  the  date  of  final  setdement 
when  the  liquidation  is  conducted  by  the 
lender  provided  it  proceeds 
expeditiously  with  the  liquidation  plan 
approved  by  FmHA.  When  a  lender  files 
an  estimated  loss  claim,  and  the  claim 
has  been  approved  by  FmHA,  the  lender 
will  discontintte  intoest  accrual  on  the 
defaulted  loan  for  purposes  of 
computing  losses  under  the  Loan  Note 
Guarantee  or  Contract  of  Guarantee. 
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The  balance  of  accrued  inferest 
(including  any  loan  subsidy)  payable  to 
the  lender,  if  any,  will  be  calculated  on 
the  final  report  of  loss  form.  In  no  case 
shall  interest  accrue  beyond  90  days 
after  the  approval  by  FmHA  of  the 
lender's  liquidation  plan  except  for 
protective  advances.  Provided,  however, 
interest  accruing  on  approved  protective 
advances  made  after  approval  of  the 
liquidation  plan  shall  continue  to  be 
covered  by  the  guarantee  until  paid  and 
will  be  included  in  the  calculations  of 
any  final  loss  claim  if  not  paid  sooner. 
When  a  borrower  files  bankruptcy,  see 
section  XVL  Bankruptcy,  of  Form  FmHA 
449-35,  "Lender's  Agreement"  If 
bankruptcy  is  filed,  interest  accruing  30 
days  after  approval  of  an  estimated  loss 
shall  not  be  covered  by  the  guarantee  of 
FmHA  and  shall  not  be  included  in  any 
final  report  of  loss. 

4.  Appendix  A  of  subpart  A  is 
amended  by  revising  paragraph  B.  2.  and 
paragraph  3.  entided  "Full  Faith  and 
Credit"  to  read  as  follows: 

Appendix  A— Form  FmHA  449-34, 
"Loan  Note  Guarantee" 


B.  *  •  * 

2.  The  guaranteed  principal,  advanced  to  or 
assumed  by  the  borrower  under  said  note(s) 
or  assumption  agreement(8),  and  any  interest 
due  (Including  any  loan  subsidy]  thereon. 

If  FmHA  conducts  the  liquidation  of  the 
loan,  loss  occasioned  to  a  lender  by  accruing 
interest  (including  any  subsidy)  after  the  date 
FmHA  accepts  responsibility  for  liquidation 
will  not  be  covered  by  this  Loan  Note 
Guarantee.  If  the  lender  conducts  the 
liquidation  of  the  loan,  accruing  interest 
(including  any  loan  subsidy)  shall  be  covered 
by  this  Loan  Note  Guarantee  for  a  period  not 
to  exceed  90  days  from  the  date  FmHA 
approves  the  lender's  liquidation  plan  or 
FmHA  approves  and  estimated  loss  claim, 
whichever  comes  first 


3.  Full  Faith  and  Credit.— The  Loan  Note 
Guarantee  constitutes  an  obligation 
supported  by  the  full  faith  and  credit  of  the 
United  States  and  is  incontestable  except  for 
fraud  or  misrepresentation  of  which  the 
lender  or  holder  has  actual  knowledge  at  the 
time  it  becomes  such  lender  or  holder  or 
which  lender  or  holder  participates  in  or 
condones.  A  note  which  provides  for  the 
payment  of  interest  on  interest  shall  not  be 
guaranteed.  Any  Loan  Note  Guarantee  or 
Assignment  Guarantee  Agreement  attached 
to  or  relating  to  a  note  which  provides  for 
payment  of  interest  on  interest  is  void.  The 
guarantee  and  right  to  require  purchase  will 
be  directly  enforceable  by  holder 
notwithstanding  any  fraud  or 
misrepresentation  by  the  lender  or  any 
unenforceability  of  ttie  Loan  Note  Guarantee 
by  the  lender.  "Ilie  Loan  Note  Guarantee  will 
be  unenforceable  by  the  lender  to  the  extent 
any  loss  is  occasioned  by  violation  of  usury 
laws,  negligent  servicing,  or  failure  to  obtain 


the  required  security  regardless  of  the  time  at 
which  FmHA  acquires  biowledge  of  the 
foregoing.  Any  losses  occasioned  will  be 
une^orceable  by  the  lender  to  the  extent  that 
loan  funds  are  used  for  purposes  other  than 
those  specifically  approved  by  FmHA  in  its 
Form  FmHA  449-14,  "Conditional 
Commitment  for  Guarantee."  Negligent 
servicing  is  defined  as  the  failure  to  perform 
those  services  which  a  reasonably  prudent 
lender  would  perform  in  servicing  its  own 
portfolio  of  loans  that  are  not  guaranteed. 
The  term  includes  not  only  the  concept  of  a 
failure  to  set  hut  also  not  acting  in  a  timely 
manner  or  acting  in  a  manner  contrary  to  the 
manner  in  which  a  reasonably  prudent  lender 
would  act  up  to  the  time  of  loan  maturity  or 
until  a  final  loss  is  paid.  The  Loan  Note 
Guarantee  shall  not  cover  interest  accruing  to 
the  lender  90  days  after  FmHA  approves  the 
lender's  liquidation  plan  in  accordance  with 
Form  FmHA  449-35,  "Lender's  Agreement" 
or  Attachment  1  to  Exhibit  A  of  subpart  B  of  7 
CFR.  part  1980,  Approved  Lender  Program 
(ALP)  Lender's  Agreement  (Loan  Note 
Guarantee  Only).  The  Loan  Note  Guarantee 
or  Assignment  Guarantee  Agreement  in  the 
hands  of  a  holder  shall  not  cover  interest 
accruing  90  days  after  the  holder  has 
demanded  repurchase  by  the  lender,  nor  shall 
the  Loan  Note  Guarantee  or  Assignment 
Guarantee  Agreement  in  the  hands  of  a 
holder  cover  interest  accruing  90  days  after 
the  lender  or  FmHA  has  requested  the  holder 
to  surrender  the  evidence  of  debt  for 
repurchase. 

5.  Appendix  B  of  subpart  A  is 
amended  by  revising  paragraph  II.,  the 
introductory  text  of  paragraph  X.  A.,  XL 
and  XI.  A.,  and  paragraphs  XL  E.  2.  and 
XI.  F.  to  read  as  follows: 

Appendix  B-^onn  FmHA  449-35, 
"Lmder's  Agreement" 
***** 

n.  Full  Faith  and  Credit  The  Loan  Note 
Guarantee  constitutes  an  obligation 
supported  by  the  full  faith  and  credit  of  the 
United  States  and  is  incontestable  except  for 
fraud  or  misrepresentation  of  w^ch  the 
lender  has  actual  knowledge  at  the  time  it 
becomes  such  lender  or  holder  or  which 
lender  or  holder  participates  in  or  condones. 
A  note  which  provides  for  the  payment  of 
interest  on  interest  shall  not  be  guaranteed. 
Any  Loan  Note  Guarantee  or  Assignment 
(Guarantee  Agreement  attached  to  or  relating 
to  a  note  which  provides  for  payment  of 
interest  on  interest  is  void.  The  guarantee 
and  right  to  require  purchase  wiU  be  directly 
enforceable  by  the  holder  notwithstanding 
any  fraud  or  misrepresentation  by  the  lender 
or  any  unenforceability  of  the  Loan  Note 
Guarantee  by  the  lender. 

The  Loan  Note  Guarantee  will  be 
unenforceable  by  the  lender  to  the  extent  any 
loss  is  occasioned  by  violation  of  ustuy  laws, 
negligent  servicing,  or  failure  to  obtain  the 
required  security  regardless  of  the  time  at 
which  FmHA  acquires  knowledge  of  the 
foregoing.  Any  losses  occasioned  will  be 
unenforceable  by  the  lender  to  the  extent  that 
loan  funds  are  used  for  purposes  other  than 
those  specifically  approved  by  FmHA  in  its 


Form  FmHA  449-14.  "Conditional 
Commitment  for  Guarantee."  Negligent 
servicing  is  defined  as  the  failure  to  perform 
those  services  which  a  reasonably  prudent 
lender  would  perform  in  servicing  its  owa 
portfolio  of  loans  that  are  not  guaranteed. 
The  term  includes  not  only  the  concept  of  a 
failure  to  act  but  also  not  acting  in  a  timely 
manner  or  acting  in  a  manner  contrary  to  the 
manner  in  which  a  reasonably  prudent  lender 
would  act  up  to  the  time  of  loan  maturity  or 
until  a  final  loss  is  paid.  The  I^oan  Note 
Guarantee  shall  not  cover  interest  accniidg  to 
the  lender  90  days  after  FmHA  approves  the 
lender's  liquidation  plan.  The  I.oan  Note 
Guarantee  or  Assignment  Guarantee 
Agreement  in  the  hands  of  a  holder  shall  not 
cover  interest  accruing  90  days  after  the 
holder  has  demanded  repurchase  by  the 
lender,  nor  shall  the  Loan  Note  Guarantee  or 
Assignment  Guarantee  Agreement  in  the 
hands  of  a  holder  cover  interest  acctiring  90 
days  after  the  lender  or  FmHA  has  requested 
the  holder  to  surrender  the  evidence  of  debt 
for  repurchase. 

X.  Default  A  The  lender  will  notify  FmHA 
when  a  borrower  is  30  days  (90  days  for  a 
guaranteed  rural  housing  loan)  past  due  on  a 
payment  or  if  the  borrower  has  not  met  its 
responsibilities  of  providing  the  required 
financial  statements  to  the  lender  or  is 
otherwise  in  default  The  lender  will  notif}' 
FmHA  of  the  status  of  a  borrower's  default 
on  Form  FmHA  1980-44,  "Guaranteed  Loan 
Borrower  Default  Status."  A  meeting  will  t>e 
arranged  within  30  days  of  notification  to 
FmHA  of  the  borrower's  default  by  the  lender 
with  the  borrower  and  FmHA  to  resolve  the 
problem.  Actions  taken  by  the  lender  with 
written  concurrence  of  FmHA  will  include 
but  are  not  limited  to  the  follo«ving  or  any 
combination  thereofi 


XL  Liquidation.  If  the  lender  concludes  that 
liquidation  of  a  guaranteed  loan  account  is 
necessary  because  of  one  or  more  defaults  or 
third  party  actions  that  the  l>orrower  cannot 
or  will  not  cure  or  eliminate  within  a 
reasonable  period  of  time,  a  meeting  will  be 
arranged  by  the  lender  with  FmHA  The 
meeting  will  be  held  vnthin  30  days  of  the 
lender's  notification  to  FmHA  of  the 
borrower's  default  When  FmHA  concurs 
with  the  lender's  conclusion  or  at  any  time 
concludes  independently  that  liquidation  is 
necessary,  FmHA  will  notify  the  lender  and 
the  matter  will  be  handled  as  follows: 

A.  Lender's  proposed  method  of 
liquidation.  Within  30  days  after  FmHA's 
concurrence  in  the  lender's  decision  to 
liquidate,  the  lender  will  advise  FmHA  in 
writing  of  its  proposed  detailed  method  of 
liquidation  called  a  liquidation  plan  and  will 
provide  FmHA  with: 

E.*  *  • 

2.  When  the  lender  is  conducting  the 
liquidation,  it  may  request  a  tentative  loss 
estimate  by  submitting  to  FmHA  an  estimate 
of  loss  that  will  occur  in  connection  with 
liquidation  of  the  loan.  FmHA  will  agree  to 
pay  an  estimated  loss  settlement  to  the 
lender  provided  the  lender  applies  such 
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•mount  doe  to  the  outstanding  balance  owed 
on  the  gxiarantaed  debt  in  accordance  with 
parayvph  G  of  thia  tectioa.  Such  eatimate 
will  be  prepated  and  eubmitted  by  the  lender 
on  Form  PtaiHA  4M8-3a  "Loen  Note 
Guarantee  Report  of  Lou,"  using  the  basic 
formula  as  provided  on  the  report  except  that 
the  appraisal  value  will  be  used  In  lieu  of  the 
amount  received  from  the  sale  of  collateral  If 
it  appears  the  bqoidation  period  vriO  exceed 
90  days,  the  lender  will  file  an  estimated  loss 
claim.  The  lender  will  submit  an  estimated 
loss  claim  within  SO  days  of  FtaiHA's 
concorrence  in  the  lender's  proposed 
liquidation  plan.  If  the  lender  fails  to  submit 
an  estimated  loss  claim  within  30  days  of 
FmHA's  approval  of  the  liquidation  plan,  the 
lender  will  be  notified  in  writing  and  PmHA 
will  submit  an  estimated  loss  claim  based  on 
the  Agency's  calculations.  When  a  borrower 
files  bankruptcy,  see  section  XVL 
Bankrupicy.  of  Form  FmHA  449-35,  "Lender's 
Agreement."  If  bankruptcy  is  filed,  interest 
accruing  SO  days  after  approval  of  an 
estimated  loss  shall  not  be  covered  by  the 
guarantee  of  FmHA  and  shall  not  be  included 
in  any  Pinal  report  of  loss. 

When  one  note  or  more  than  one  note  has 
been  issued,  once  the  estimated  loss  claim  is 
approved  by  FmHA,  (including  cases  when 
FmHA  completes  the  estimated  loss  claim), 
the  lender  will  discontinue  interest  accrual  on 
the  guaranteed  portion  of  the  defaulted  loan 
except  for  authorized  protective  advances: 
Provided,  however,  interest  accruing  on 
approved  protective  advances  made  after 
approval  of  the  liquidation  plan  shall 
continue  to  be  covered  by  the  guarantee  until 
paid  and  will  be  included  in  the  calculation 
of  any  final  loss  claim  if  not  paid  sooner  for 
purposes  of  computing  losses  under  the  Loan 
Note  Guarantee  and  the  loss  claim  will  be 
promptly  processed  in  accordance  wiA  the 
applicable  FmHA  regulations.  Interest 
amounts  collected  by  the  lender  in  excess  of 
the  maximum  interest  to  be  covered  by  the 
guarantee  will  be  applied  to  the  guaranteed 
loan  debt  as  provided  by  FmHA. 

Within  30  days  after  the  report  of  loss 
estimate  has  been  approved  by  FmHA, 
FmHA  will  send  the  original  report  of  loss 
estimate  to  the  FmHA  Finance  Office  for 
issuance  of  a  Treasury  check  in  payment  of 
the  estimated  amount  due  the  lender. 

After  liquidation  has  been  completed,  a 
final  loss  report  will  be  submitted  on  Form 
FmHA  449-30  by  the  tender  to  FmHA.  Upon 
completion  of  the  final  report  of  loss  the 
lender  will  provide  FmHA  with  the 
documentatioo  necessary  to  determine 
whether  the  estimated  loss  paid  equals  the 
actual  loss  sustained.  If  the  actual  loss 
sustained  resulted  in  an  overpayment  to  the 
lender,  the  lender  will  reimburse  FmHA  for 
the  overpayment  plus  interest  at  the  note  rate 
from  the  date  of  the  payment  of  the  estimated 
loss.  If  the  actual  loss  sustained  resulted  in 
an  underpayment  to  the  lender,  the  final  loss 
settlement  will  include  interest  on  the  amount 
of  the  underpayment  not  to  exceed  the 
maximum  allowable  interest  90  days  from 
FmHA's  approval  of  the  lender's  Hqnidation 
plan. 

F.  Maximum  amount  of  interest  lou 
payment  Notwithstanding  any  other 


provision  of  this  agreement,  the  amoont 
payable  by  FmHA  to  the  lender  cannot 
exceed  the  limits  set  forth  in  die  Loan  Note 
Guarantee.  If  FmHA  conducts  the  liquidation, 
loM  OGcaaionad  by  accruing  intatast 
(including  any  loan  subsidy)  will  ba  oovared 
by  the  guarantee  only  to  the  data  FmHA 
accepts  thia  responsibility.  Loss  oecasionad 
by  accruing  intarast  (including  subsidy)  will 
be  covered  to  the  extant  of  the  guarantee  to 
the  date  of  final  settlement  whan  the 
liquidation  is  conducted  by  the  lender 
provided  it  proceeds  expeditiously  with  the 
Uquidation  plan  approved  by  FmHA.  When 
the  lander  files  an  estimated  loss  claim,  and 
the  claim  has  been  approved  by  FmHA,  the 
lender  will  discontinue  interest  accrual  on  the 
defaulted  loan,  or  on  the  guaranteed  portion 
of  the  defaulted  loaa  whichever  is 
applicable,  for  purposes  of  computing  losses 
under  the  Loan  Note  Guarantee.  The  balance 
of  accrued  interest  (including  any  loan 
subsidy)  payable  to  the  lender,  if  any,  will  be 
calculated  on  the  final  report  of  loss  form.  In 
no  case  shall  interest  accrue  beyond  90  days 
after  FmHA's  approval  of  the  liquidation 
plan. 

*  *        •        •        • 

6.  Appendix  D  of  subpart  A  is 
amended  by  revising  paragraph  2. 
beginning  with  the  words,  "the 
guaranteed  principal  *  *  *"  and 
paragraph  3.  entitled.  "Full  Faith  and 
Credit,"  to  read  as  follows: 

Appendix  D— Fonn  FmHA  1960-27, 
"Contract  of  Guarantee  (Line  of  Credit)" 

•  •       •       •        • 

2.  The  guaranteed  principal  advanced  to  or 
assimied  by  the  borrower  under  said  line  of 
credit  agreement(8)  (and  note(8)  if  any  exist) 
or  assumption  agreement8(9)  and  any  interest 
due  thereon. 

If  an  operating  loan  line  of  credit  is 
involved,  advances  under  than  line  of  credit 
must  be  made  within  3  years  from  the  date  of 
this  Contract  of  Guarantee.  Advances  made 
after  that  date  will  not  be  covered  by  this 
Contract  of  Guarantee.  If  FmHA  conducts  the 
liquidation  of  the  loan,  loss  occasioned  to  a 
lender  by  accruing  interest  after  the  date 
FmHA  accepts  responsibility  for  liquidation 
will  not  be  covered  by  this  Contract  of 
Guarantee.  If  the  lender  conducts  the 
liquidation  of  the  line  of  credit,  interest 
accruing  to  the  lender  shall  be  covered  by 
this  Contract  of  Guarantee  for  a  period  not  to 
exceed  90  days  from  the  date  FmHA 
approves  the  lender's  liquidation  plan  or  the 
date  FmHA  approves  an  estimated  loss 
claim,  whichever  comes  firaL 


3.  Full  Faith  and  Credit 

The  Contract  of  Guarantee  constitutes  an 
obligation  supported  by  the  full  faith  and 
credit  of  the  United  States  and  is 
incontestable  except  for  fraud  or 
misrapresantatioo  of  which  the  lender  has 
actual  knowledge  of  at  the  time  it  became 
such  lender  or  which  lender  participates  in  or 
condones.  If  the  line  of  credit  to  wUch  this 
Contract  of  Guarantee  is  attached  provides 
for  the  payment  of  interest  on  interest,  this 
Contract  of  Guarantee  is  void.  In  addition. 


the  Contract  of  Guarantee  will  be 
unenforceable  by  the  lender  to  the  extent  any 
loss  is  occasioned  by  violation  of  usury  laws, 
negligent  servicing  or  failure  to  obtain  the 
required  security  regardless  of  the  time  at 
which  FmHA  acquires  knowledge  of  the 
foregoing.  Any  losses  occasioned  will  be 
unenforceable  by  the  lender  to  the  extent  that 
loan  funds  are  used  for  purposes  other  than 
those  specifically  approved  by  FmHA  in  its 
Form  FmHA  1960-15,  "Conditional 
Commitment  for  Contract  of  Guarantee  (Line 
of  Credit)."  Negligent  servicing  is  defined  as 
the  failure  to  perform  those  services  which  a 
reasonably  prudent  tender  would  perform  in 
servicing  its  own  portfolio  of  loans  that  are 
not  guaranteed.  The  term  includes  not  only 
the  concept  of  a  failure  to  act  but  also  not 
acting  in  a  timely  manner  or  acting  in  a 
manner  contrary  to  the  manner  which  a 
reasonably  prudent  lender  would  act  up  to 
the  time  of  loan  maturity  or  until  a  final  loss 
is  paid.  The  Contract  of  Guarantee  shall  not 
cover  interest  accruing  to  the  lender  90  days 
after  FmHA  approves  the  lender's  liquidation 
plan  in  accordance  with  Form  FmHA  1980-38, 
"Lender's  Agreement  (Line  of  Credit)."  or  as 
set  forth  in  Attachment  2  to  Exhibit  A  of 
subpart  B  of  7  CFR,  part  1080,  Approved 
Lender  Program  (ALP)  Lender's  Agreement 
for  Operating  Line  of  Credit  Guarantee 
(Contract  of  Guarantee  Cases). 

7.  Appendix  E  of  subpart  A  is 
amended  by  revising  paragraphs  II.  and 
X.  A.,  the  introductory  text  of 
paragraphs  XI.,  XI.  A.  and  XI.  B., 
paragraphs  XI.  E.  2.  and  XI.  F.  to  read  as 
follows: 

Appendix  E— Form  FmHA  1980-38, 
"Lender's  Agreement  (Line  of  Credit)" 

n.  Full  Faith  and  Credit  The  Confract  of 
Guarantee  constitutes  an  obligation 
supported  by  the  full  faith  and  credit  of  the  ° 
United  States  and  is  incontestable  except  for 
fraud  or  misrepresentation  of  which  the 
lender  has  actual  knowledge  at  the  time  it 
becomes  such  lender  or  which  lender 
participates  in  or  condones.  Any  line  of  credit 
agreement  which  provides  for  the  payment  of 
interest  on  interest  shall  not  be  guaranteetL 
Any  Contract  of  Guarantee  attached  to  or 
relating  to  the  line  of  credit  agreement  which 
provides  for  payment  of  interest  on  interest  is 
void.  The  Contract  of  Guarantee  will  be 
unenforceable  by  the  lender  to  the  extent  any 
loss  is  occasioned  by  violation  of  usury  laws, 
negligent  servicing,  or  failure  to  obtain  the 
required  security  regardless  of  the  time  at 
which  FmHA  acquires  knowledge  of  the 
foregoing.  Any  losses  occasioned  will  be 
unenforceable  by  the  lender  to  the  extent  that 
loan  fonds  ara  used  for  purposes  other  than 
those  specifically  approved  by  FmHA  in  its 
Form  FmHA  1900-15,  "Conditional 
Commitment  for  Contract  of  Guarantee  (Line 
of  Credit)."  Negligent  servicing  is  defined  aa 
the  failure  to  perform  those  services  which  a 
reasonably  prudent  lander  would  perform  in 
servicing  its  own  portfolio  of  loans  that  are 
not  guaranteed.  The  term  includes  not  only 
the  concept  of  a  failura  to  act  but  also  not 
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acting  xn  a  time^  msHMT  or  acting  in  a 
manner  contrary  to  die  mamier  in  which  ■ 
reaaonaUy  pnident  lender  would  act  ap  ts 
th^  time  of  loan  maturity  or  until  a  final  loss 
is  paid.  The  Contract  of  Guarantee  shall  not 
cover  interest  accruing  to  the  lender  90  days 
after  FmHA's  approval  of  the  lender's 
liquidation  plan. 

X.  Defavlt  A  The  lender  will  notify  FmHA 
when  a  berrawer  is  30  4ays  past  due  en  a 
payment  ar  if  the  borrower  has  not  met  its 
responsibilities  of  pnovidiBg  Ike  required 
financial  statements  le  tiie  lender  ar  is 
otherwise  in  default  The  lender  wiU  notify 
FmHA  sf  the  status  of  a  borrower's  default 
on  Form  FmHA  1980-44,  "Guaranteed  Loan 
Borrower  Defeidt  Status."  A  meeting  will  be 
arranged  within  96  days  of  notification  to 
FmHA  of  the  borrower's  defaeit  ^  die  lender 
with  the  baowwer  and  PlniiA  to  resolve  ttie 
problem.  AdioRS  takes  by  te  leader  with 
written  concuneaoe  of  FmHA  Buy  include 
but  are  not  limited  to  the  following  or  any 
curative  actions  contained  in  either  subpart 
B.  C.  or  F  as  applicable,  or  liquidation. 

•  ft         *         *         * 

XI.  Liquidation.  If  the  lender  concludes  that 
liquidation  of  a  guaranteed  line  of  credit 
account  is  necessary  because  of  one  or  more 
defaults  or  Anrd  party  actions  that  Ae 
benower  camot  or  wifl  not  care  or  eliminate 
wilUn  a  reasanriiie  penod  ot  tine,  a  meeting 
will  be  arrafcd  by  the  lender  with  FmHA. 
The  meeting  will  be  held  within  30  days  of 
the  lender's  notificatioa  to  FmHA  of  the 
borrower's  default  When  FmHA  concura 
with  the  lender's  conclusion  or  at  any  time 
conclntles  independently  that  liquidation  is 
necessary,  Fn*lA  wiB  notify  the  lender  and 
the  matter  will  be  handled  as  follows: 

*  '    •        •        *        • 

A.  Leader's  proposed  method  of 
liquidation.  Within  30  days  after  FmHA's 
concurrence  in  the  lender's  decision  to 
liquidate,  the  lender  wiH  advise  FmHA  ia 
writing  of  its  proposed  detailed  method  of 
liquidation,  called  a  liquidation  plan,  and  wiB 
provide  FmHA  with: 

B.  FwHA  's  response  te  leatier'a  Ikfoidatien 
propoaal.  FariiA  will  inf son  the  lender  in 
writing  whether  it  oaocws  in  the  leader's 
proposed  method  of  liquidalifln  within  30 
days  after  receipt  of  such  notification  ttom 
the  lender.  If  FmHA  needs  additional  time  to 
respoc  I '  1  the  liquidation  plan.  FmHA  will 
advise  tb^  lender  of  a  defirate  time  for  such 
response.  Should  FmHA  and  the  landv  not 
agree  on  the  leader's  liqnidatisn  psopoaal, 
ne^otiatioa  wiU  take  place  between  FmHA 
and  the  leader  to  resolve  the  disagreement 
The  lender  will  ordinarily  cooduct  the 
liquidation:  however,  should  FmHA  opt  to 
conduct  the  liquidation.  FmHA  wiU  proceed 
as  follows: 


2.  When  the  landar  is  condnctiag  the 
ligoidatiaa.  itaay  saqoeat  a  tentative  has 
estiasata  by  sahmittiBg  to  taHA  an  estiawtc 
of  loas  ftat  wifl  oooer  in  oannectian  with 
liomdatian  of  iK  Mm  af  csedit  FmHA  WiU 
agree  to  fsy  an  astunated  laas  sutlhiutnt  to 
the  lendwprewidad  the  lender  ap^ies  such 


t  due  tB  the  antatsDding  bakmre  owed 
on  the^oaivileed  debt  in  acoMdaace  with 
paragraph  G  of  this  aectioa  SuiA  astinala 
will  be  prepared  and  sabmitted  1^  the  lender 
on  Farm  FmHA  449-39,  using  the  basic 
formula  as  provided  on  the  report  ex)cept  that 
the  appraisHl  value  wffl  be  used  in  Heu  of  the 
amount  received  from  the  sale  of  coHaterel.  If 
it  appean  Aa  hquidatioa  period  wfll  exceed 
90  days,  the  leniier  wiH  fie  an  estimated  loea 
claim.  The  lender  will  submit  the  esttnated 
loss  daim  within  30  days  of  FmHA's 
concunanoe  in  the  lender's  proposed 
liquidation  plan.  If  the  lender  fails  to  submit 
an  estimated  loss  claim  with  30  days  of 
FmHA's  approval  of  the  liquidation  plan,  the 
lender  ¥fi{l  be  notified  in  writing  and  FmHA 
win  submit  m  estknated  toss  ciinini  based  on 
the  Agency's  cakuktioBa.  When  a  banower 
files  banlaiiptcy.  see  section  XVL 
Bankruptcy,  ot  Form  PmHA  1980-3a, 
"Lender's  A^teemeat  (Line  of  Credit)."  If 
bankruptcy  is  filed,  interest  accniing  30  days 
after  approval  of  an  estimated  loss  shall  not 
be  covered  by  the  guarantee  of  Fn*IA  and 
shall  not  be  induded  in  any  final  report  of 
loss.  When  one  note  or  more  ten  one  note 
has  been  iasaad  onca  the  aatimatcd  loss 
claim  is  approved  by  FaHA  (tnchtding  cases 
when  FmHA  completes  the  estiauted  loss 
claim),  the  lender  wiU  discontinue  interest 
accural  on  the  defaulted  loan  (except  for 
authorized  protective  advances;  Provided, 
however,  interest  accruing  on  approved 
protective  advances  made  after  approval  of 
the  liquidation  plan  shall  conttnae  to  be 
covered  hn  the  goarantee  nntH  paid  and  will 
be  included  in  die  calculation  af  any  final 
loss  claim  if  not  paid  sooner)  for  purposes  of 
computing  losses  under  the  Contract  for 
Guarantee,  and  the  loss  claim  wiD  be 
promptly  processed  in  accordance  with  the 
applicable  FmHA  regulations.  Interest 
amounts  coQactad  t^  the  lender  in  excess  of 
the  Biaxinnm  amoont  to  be  covered  by  the 
fftaiv*ee  woU  be  appHed  to  the  gaarwileed 
loan  debt  as  provided  by  FstHA. 

Within  30  days  after  the  report  af  less 
estimate  has  been  approved  by  FmHA. 
FmHA  will  send  tiie  original  report  of  loss 
esthnate  to  flie  Pn*IA  Rnance  Office  for 
issuance  of  a  Treasury  dieck  in  payment  of 
the  estimated  amount  dae  the  lander. 

After  hqaidatien  has  been  coa|ileted.  a 
final  loss  report  will  be  submitted  am  Focm 
FmHA  449-30  by  the  leader  to  FmHA.  Upon 
completion  of  tbe  final  report  of  loas  the 
lender  will  provide  FmHA  with  the 
documentation  necessary  to  determine 
whether  the  estimated  loss  paid  equals  the 
actual  loss  sustained,  ff  fte  actari  loss 
sustakwd  nsalted  in  an  aveipayment  to  tbe 
lender,  te  lender  wil  leiaiburse  PnHA  far 
the  aweipaynent  plas  interest  at  te  note  rate 
from  te  date  of  te  payment  of  te  estimated 
loss.  If  te  actual  loss  sustained  resulted  ia 
an  underpayment  to  the  leader,  te  final  loss 
settlement  wOl  'mdude  interest  on  te  amount 
of  the  underpayment  not  to  exceed  the 
maximum  allowable  trrterest  90  days  from 
FmHA's  approval  of  te  tender's  Uqaidatien 
pimk 
•         •         •        •        « 

F.  Meximam  amoeM  gf  interest  hea 
payment  Notwidi^anteg  any  otfier 
provisioa  of  this  ipwnii  nt.  te  amount 


payable  by  FmHA  to  te  lands  i 
exceed  te  Mnits  set  frvdi  in  te  Loan  Note 
Gaarantea.  if  PmHA  oamducts  te  Uqpdetin. 
loss  occasioned  by  acciuini  interest 
(including  any  loan  subsidy)  wiU  be  covered 
by  te  guarantee  only  to  the  date  FmHA 
accepts  this  responsibility.  Loss  occasioned 
by  accruing  interest  (including  subsidy]  will 
be  covered  to  te  extent  of  te  guarantee  to 
the  date  of  ffaiai  settlement  when  the 
liquidation  is  oondected  by  te  lewder 
provided  it  proceeds  es^echtioasty  with  te 
liquidation  plan  approved  by  nnHA.  When 
the  lender  fhs  an  estfmaWd  toss  daim.  and 
te  daim  has  been  approved  by  FmHA.  te 
lender  tvill  discontinue  interest  accrual  on  te 
defaulted  loaa.  or  on  te  guaranteed  portion 
of  the  defaulted  loan,  whichever  is 
applicable,  for  purposes  of  computing  losses 
under  the  Loan  Note  Guarantee.  The  balance  ■ 
of  accrued  interest  (indwfing  any  loan 
subsidy)  payable  to  the  lender,  if  any.  w^  be 
calcriated  on  te  final  report  of  tass  farm.  In 
no  case  shall  interest  accn*  beyond  150  daya 
after  te  date  of  te  decision  by  te  lendei 
and  FmHA  to  hqnidate  te  (uarantecd  debt 
without  te  prior  written  aiUfaorinteB  of 
FmHA.  FmHA  may  grant  on  extension  of 
time  when  it  is  established  that  theJoaa  is 
unlikely  to  remain  in  liquidation  statas,  tere 
is  an  underpayment  on  the  estimated  loss,  or 
reliable  appraisals  cannot  be  obtained. 
FmHA  may  also  consider  such  factors  as 
uncertainties  ceased  by  htigation.  extended 
redemption  periods,  or  other  oeraparaUe 
factors  beyond  iie  control  of  te  leod^. 


Subpart 

8.  Sectiw  19eai45  is  aaeaded  by 
revising  paragrapk  (bj  to  read  aa 

follows:  * 

S1960.145   Defaults  by  Iwrrower. 
***** 

(b)  Ilie  lender  will  prepare  current 
financial  information,  iodiMbig  a  caA 
flow,  and  will  schednie  a  ateetii^  with 
the  County  Superviser  and  the  borrower 
witlnn  30  days  of  aottfication  to  FmHA 
of  the  borrower's  default  te  discuss 
possible  solutiona  iachiding  interest  rate 
buydowa  to  reserve  the  borrower's 
Hnancial  probleBU.  The  leader  amst 
notify  tbe  Coaaty  &^rvisor  of  the 
meeting  at  least  10  weridng  days  in 
advance.  At  least  10  working  days  prior 
to  the  meeting,  tbe  County  Supervisor 
will  nail  exhibit  D  and  Attafchmeiit  1  of 
this  subpart  te  the  lender  and  the 
borrower. 
*        •        •        •        * 

S.  Section  1980.146  is  amended  by 
redesignating  current  paragraph  (c)  as 
pan^lirapti  \6),  by  revising  paregraph  (b). 
and  by  adding  a  new  paragraph  (c)  to 
read  as  follows: 

§19MlMS    maldalloa 
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(b)  Determination  of  loss  and 
payment  In  all  liquidation  cases,  final 
settlement  will  be  made  with  the  lender 
in  accordance  with  1 1960.64  of  subpart 
A  of  this  part 

(1)  Form  FmHA  449-30  will  be  used 
for  calodations  of  all  estimated  and 
final  loss  determinations.  Estimated  loss 
payments  may  be  approved  by  FmHA 
after  the  lender  has  submitted  a 
liquidation  plan  approved  by  FmHA 
Payments  will  be  made  in  accordance 
with  applicable  FtaiHA  regulations. 

(2)  When  the  lender  is  conducting  the 
liquidation,  it  may  request  a  tentative 
loss  estimate  by  submitting  the  FmHA 
an  estimate  of  loss  that  wiU  occur  in 
connection  with  Uquidation  of  the  loan. 
FmHA  will  agree  to  pay  an  estimated 
loss  settlement  to  the  lender  provided 
the  lender  applies  such  amoimt  due  to 
the  outstanding  balance  owed  on  the 
guaranteed  debt  Such  estimate  will  be 
prepared  and  submitted  by  the  lender  on 
Form  FinHA  440-3a  using  the  basic 
formula  as  provided  on  the  report 
except  that  the  appraisal  value  will  be 
used  in  lieu  of  the  amount  received  from 
the  taSa  of  collateral.  If  it  appears  the 
liquidation  period  will  exceed  90  days, 
the  lender  will  file  an  estimated  loss 
claim  within  30  days  after  FmHA's 
concurrence  in  the  lender's  proposed 

liq    Nation  plan.  If  the  lender  fails  to 
subi^ ;  an  estimated  loss  claim  within  30 
days  of  FmHA's  approval  of  the 
liquidation  plan  the  lender  will  be 
notified  in  writing  and  FmHA  will 
submit  an  estimated  loss  claim  based  on 
the  Agency's  calculations.  Once  the 
estimated  loss  claim  is  approved  by 
FmHA,  including  cases  when  FmHA 
completes  the  estimated  loss  claim,  the 
lender  will  discontinue  interest  accrual 
on  the  defaulted  loan,  except  from 
authorixed  protective  advances,  for 
purposes  of  computing  losses  under  the 
Loan  Note  Guarantee  or  the  Contract  of 
Guarantee  and  the  loss  claim  will  be 
promptly  processed  in  accordance  with 
the  applicable  FmHA  regulations. 
Within  30  days  after  the  report  of  loss 
estimate  has  been  approved  by  FmHA. 
FmHA  will  send  the  original  report  of 
lots  estimate  to  the  FmHA  Finance 
Office  for  issuance  of  a  Treasury  check 
in  payment  of  the  estimated  amount  due 
the  lender.  After  liquidation  has  been 
completed,  a  final  loss  report  will  be 
submitted  on  Form  FmHA  449-30  by  the 
lender  to  FmHA.  Upon  completion  of  the 
final  report  of  loss  the  lender  wiU 
provide  FmHA  with  the  documentation 
necessary  to  determine  whether  the 
estimated  loss  paid  equals  the  actual 
loss  sustained.  If  the  actual  loss 
sustained  resulted  in  an  overpayment  to 
the  lender,  the  lender  will  reimburse 


FmHA  for  the  overpayment  plus  interest 
at  the  note  rate  from  Uie  date  of  the 
payment  of  the  estimated  loss.  If  the 
actual  loss  sustained  resulted  in  an 
underpayment  to  the  lender,  the  final 
loss  settlement  will  include  interest  on 
the  amount  of  the  underpayment  not  to 
exceed  the  maximum  allowable  interest 
90  days  from  FmHA's  approval  of  the 
lender's  liquidation  plan. 

(3)  After  the  lender  has  completed 
liquidation,  FmHA  upon  receipt  of  the 
final  accounting  and  report  of  loss,  may 
audit  and  will  determine  the  actual  loss. 
If  FmHA  has  any  questions  regarding 
the  amounts  set  forth  in  the  ^aX  report 
of  loss  it  will  investigate  the  matter,  lie 
lender  will  make  its  records  available  to 
and  otherwise  assist  FmHA  in  making 
the  investigation.  If  FmHA  finds  any 
discrepancies,  it  will  contact  the  lender 
and  arrange  for  the  necessary 
corrections  to  be  made  as  soon  as 
possible.  When  FmHA  finds  the  final 
report  of  loss  to  be  proper  in  all 
respects,  the  final  report  of  loss  will  be 
tentatively  approved  in  the  space 
provided  on  the  form  for  that  purpose. 

(4)  When  the  lender  has  conducted 
liquidation  and  after  the  final  report  of 
loss  has  been  tentatively  approved: 

(i)  If  die  loss  is  greater  than  the 
estimated  payment  FmHA  will  send  the 
original  final  report  of  loss  to  the 
Finance  Office  for  issuance  of  a 
Treasury  check  in  payment  of  the 
additional  amount  owed  by  FmHA  to 
the  lender. 

(ii)  If  the  loss  is  less  than  the 
estimated  loss,  the  lender  will  reimburse 
FmHA  for  the  overpayment  plus  interest 
at  the  note  rate  from  date  of  payment 

(5)  If  FmHA  has  conducted 
liquidation,  it  will  provide  an  accounting 
and  report  of  loss  to  the  lender  and  will 
pay  the  lender  in  accordance  witii  the 
Loan  Note  Guarantee. 

(6)  In  those  instances  where  the 
lender  has  made  authorized  protective 
advances,  it  may  claim  recovery  for  the 
guaranteed  portion  of  any  loss  of  monies 
advanced  as  protective  advances  and 
interest  resulting  &t>m  such  protective 
advances  as  provided  above,  and  such 
payment  will  be  made  at  FmHA  when 
the  final  report  of  loss  is  approved. 

(c)  Maximum  amount  of  interest  loss 
payment  Notwithstanding  any  other 
provision  of  this  agreement  the  amount 
payable  by  FmHA  to  tiie  lender  cannot 
exceed  the  limits  set  forth  in  the  Loan 
Note  Guarantee  or  the  Contract  of 
Guarantee.  If  FmHA  conducts  the 
liquidation,  loss  occasioned  by  accruing 
interest  (including  any  loan  subsidy) 
will  be  covered  by  the  guarantee  only  to 
the  date  FmHA  accepts  this 
responsibility.  Loss  occasioned  by 


accruing  interest  (including  subsidy)  will 
be  covered  to  the  extent  of  the 
guarantee  to  the  date  of  final  settiement 
when  the  Uquidation  is  conducted  by  the 
lender  provided  it  proceeds 
expeditiously  with  the  liquidation  plan 
approved  by  FmHA.  When  the  lender 
files  an  estimated  loss  claim,  and  the 
claim  has  been  approved  by  FmHA  the 
lender  will  discontinue  interest  accrual 
on  the  defaulted  loan  for  purposes  of 
computing  losses  under  the  Loan  Note 
Guarantee  or  Contract  of  Guarantee. 
The  balance  of  accrued  interest 
(including  any  loan  subsidy)  payable  to 
the  lender,  if  any,  will  be  calculated  on 
the  final  report  of  loss  form.  In  no  case 
shall  interest  accrue  to  the  lender 
beyond  90  days  after  FmHA  approves 
the  lender's  liquidation  plan  except  for 
protective  advances;  Provided,  however, 
interest  accruing  on  approved  protective 
advances  made  after  approval  of  the 
liquidation  plan  shall  continue  to  be 
covered  by  the  guarantee  imtil  paid  and 
will  be  included  in  the  calculation  of 
any  final  loss  claim  if  not  paid  sooner. 
When  a  borrower  files  bankruptcy,  see 
section  XVL  Bankruptcy,  of  Form  FmHA 
449-35,  "Lender's  Agreement"  or  Form 
FmHA  1980-38.  "Lender's  Agreement 
(Line  of  Credit)."  If  bankruptcy  is  filed, 
interest  accruing  30  days  after  approval 
of  an  estimated  loss  shall  not  be  covered 
by  the  guarantee  of  FmHA  and  shall  not 
be  included  in  any  final  report  of  loss. 
*       *        •       •        * 

10.  Exhibit  A.  Attachment  1  of  subpart 
B  of  part  1980  is  revised  to  read  as 
follows: 

Exhibit  A  to  Sulqiait  B 

Attachment  1 

FaiuMn  Homa  Administntkui  Approved 
Landar  Program  (ALP)  Lender's  AgtMOMnt 
(Loan  Not*  Guaianta*  Only)  for  Guarantoad 
Opacaiiiig  Loans  (OL)  and  GuanntaMi  Fain 
OwnariUp  Loans  (FO)  Guatantaad  Soil  and 
Water  Loans  (SW) 


(lender)  of- 


.  is  designated  as  an  Approved 
Lender  for  the  purpose  of  processing  and  re- 
questing Loan  Note  Guarantee(8)  authorized 
by  Exhibit  A  to  7  CFR  part  19ea  subpart  B. 
This  does  not  apply  to  loan  types  other  than 
those  specifically  named  in  this  agreement 
The  agreement  applies  to  the  following  of- 
fices of  the  lender  

The  United  States  of  America,  acting 
through  the  Farmers  Home  Administration 
(FmHA),  agrees  to  enter  into  Loan  Note 
Guarantees  with  the  lender  as  may  be  issued 
pursuant  to  the  regulations  for  operating,  soil 
and  water,  and/or  farm  ownerriiip  loons  and 
to  participate  in  a  percentage  of  any  loss  on 
any  such  operating,  soil  and  water,  and/or 
farm  ownership  loan  not  to  exceed  the 


Fadwal  t»gialw  /  Vol.  56,  No.  24  /  Tuesday.  Pebroary  5,  1991  /  Rnpoaed  Rdea 


1573 


anowrt  eslsMisbei  intha  partknikrLaan 
Note  Csannlae  as  the  pesesntage  «f  *e 
amount  of  te  pliiiiput  aad  asiy  aocmed 
inttnat.  Dw  Ina  af  any  Laa  NoSs 
Guasantee  aae  oasrtraHtag.  As  a  oooditian  fsr 
obtaUag  a  goaiaataa  of  IIr  hMBM.  tiie 
lender  enters  Into  Ais  AgreeaienL 

The  Parties  Agree 

I.  The  maximttB  loss  csver  ed  uader  the 
Loan  Naie  Guarantee  will  not  ewsed  the 
amount  established  ia  the  paiticalar  laan 
gnaiaatec  as  ts  peiceotage  af  the  priacipal 
and  accrued  intatast  oa  any  opataliog,  soil 
and  water,  aad/or  farm  owner^ip  hna 
guaranteed. 

n.  fiiUfaiih  aadCeediL  The  Loaa  Note 
Guarantee  rnnstitiites  an  obligation 
supported  by  the  &iU  faith  and  credit  of  the 
United  States  and  is  incontestable  except  for 
fraud  or  miirepiesentatioB  of  which  the 
luider  or  holder  has  actual  knowledge  at  the 
time  it  became  such  lender  or  which  lender  er 
holder  participates  ia  or  coDda&e&.  A  note 
which  provides  for  the  payment  of  interest  an 
interest  shall  not  be  guaranteed.  Any  Loan 
Note  Guarantee  or  Assignment  Guarantae 
Agreement  attached  to  or  relating  to  a  note 
which  provides  for  the  payment  of  interest  oa 
interest  is  void.  The  guarantee  and  right  to 
require  purchase  will  be  directly  enforceable 
by  the  holder  notwithstandiiig  any  fraud  or 
misrepresentation  by  the  lender  or  any 
unenforceability  of  the  Loan  Note  Guarantee 
by  the  lender.  'The  Loan  Note  Guarantee  will 
be  unenforceable  by  (he  lender  to  the  extent 
any  loss  is  occaBioned  by  violation  of  usury 
laws,  negligent  servicing,  or  failure  to  obtain 
the  required  security  regardless  of  the  time  at 
which  FmHA  acquires  knowledge  of  the 
foregoing.  Any  losses  occasioned  will  be 
unenforceable  by  the  lender  to  Q\e  extent  that 
loan  funds  are  used  for  pucposes  other  than 
those  specifically  approved  by  FmHA  in  its 
Form  FmHA  449-14,  "Conditional 
Commitment  for  Guarantee."  Negligent 
servicing  is  defined  as  the  failure  to  perform 
those  services  which  a  reasonably  prudent 
lender  would  perform  in  servicing  its  own 
portfoho  of  loans  that  are  not  guaranteed. 
The  term  includes  not  only  the  concept  of  a 
failure  to  act  tnit  also  not  acting  in  a  Mmely 
manner  or  acting  in  a  manner  contrary  to  the 
manner  in  which  a  reasonably  prudent  lender 
would  act  up  to  the  time  of  loan  maturity  or 
until  a  final  loes  is  paid.  The  Loan  Note 
Guarantee  shall  not  cover  interest  accruing  to 
the  lender  ISO  days  after  a  decision  has  been 
made  by  FmHA  and  Ine  lender  to  Kqnidate. 
The  Loan  Note  Guarantee  or  Assignment 
Guarantee  Agreement  in  the  hands  of  a 
holder  shall  not  cover  interest  accruing  90 
da^  after  the  iMnQer  nas  oemandcd 
repurchase  by  the  lender,  nor  shril  die  Loan 
Note  Goaraatee  ar  Assignment  Guarantee 
Agreement  in  die  hands  of  a  lielder  oever 
interest  seeming  9B  days  after  the  lender  of 
FmHA  has  itiqutistid  the  holder  to  surrender 
tne  evioeRce  ev  eeei  Bsr  reparcnase* 

HI.  Lender^  Sak  or  Assignment  ef 
Cuarenteed  Loan. 

A.  The  lender  aiay  retain  all  ef  any 
guaranteed  loon.  Tkn  lender  is  net  peiaiiWed 
to  sell  or  paiBcipsee  any  anoant  of  the 
guaraataed  er  auguBHiateed  iMirtien(Bl  of  the 
loanfs)  te  #ie  appficant  er  berrewer  er 


of 

fte 


memben  af  Ifaeir  isiaiedials  fsmilics,  their 
offioass,  disectan  sSacidialdss>,otfMrowaer 
or  aiqr  pasoat  siAridissy.  or  affiiste.  if  tin 
lender  desires  to  maricet  aft  or  part  of  the 
guaraoload  poTltaa  of  the  iossi  at  or 
subsequent  to  hmn  daaing.  soch  1 
not  he  in  defaah  as  aet  feiah  ta  the ) 
the  Bates.  The  leader  may  psQoeed  I 
followHig  oySJBas: 

1.  j4ss9inBsnt  Assign  all  or  part  of  the 
guaranteed  portion  of  any  laon  to  one  or 
more  holders  by  asiag  Fosn  RiriiA  440-30, 
"Assignment  GaaraBtee  A^eeawBt" 
HolderU),  apoa  written  notice  to  lender  sad 
FmHA.  may  seaasign  the  unpaid  fDarantaad 
portioD  of  the  loan  sold  under  Fona  ^bHA 
44S-3S.  Upoa  sach  notification  the  ossignee 
shall  succeed  to  all  rights  and  ahUgabaBS  af 
the  ho)der(s)  HBdsr  Pami  FmHA  449-as. 

Z  Makinote  Syatem.  When  this  optioa  is 
selected  by  the  lender,  apes  dispeaitioB.  the 
holder  will  receive  one  of  the  borrower's 
executed  aates  and  Fern  FmHA  440-34, 
"Laaa  Note  Guarantae,"  attadied  to  die 
boDowor's  note.  Ho«wevar,  all  hghts  under 
the  security  inatrussents  (inclading  personal 
and/or  corporate  guarantees)  wiU  remain 
with  die  leiuier  and.  ia  all  casea.  insure  to  its 
and  the  Govenmient's  beneBt 
nntwithstandiag  any  contrary  provisions  of 
State  la%K. 

a.  At  Loan  Closing:  Provide  for  no  mere 
than  10  notes,  unless  the  borrower  and 
FmHA  agree  otherwise,  for  the  guaranteed 
portion  and  one  note  for  the  unguaranteed 
portion.  When  this  option  is  selected.  FmHA 
will  provide  the  lender  with  a  Form  FmHA 
449-34  for  each  of  the  notes. 

b.  After  Loan  Closing:  (1)  Upon  written 
approval  by  FmHA,  the  lender  may  cause  to 
be  issued  a  series  of  new  notes,  not  to  exceed 
the  total  provided  in  2.a.  above,  as 
replacement  for  previously  issued  guaranteed 
note(8]  provided: 

(a)  'The  borrower  agrees  and  executes  the 
new  notes. 

(b)  The  interest  rate  does  not  succeed  the 
interest  rate  in  effect  when  the  loan  vras 
closed. 

(c)  The  maturity  of  the  loan  is  not  changed. 

(d)  FmHA  wrill  not  bear  any  expenses  ftat 
may  be  incmred  in  reference  to  such  re-issue 
of  notes. 

(e)  There  is  adequate  collateral  securing 
the  note(s). 

VL  The  lender  will  certify  to  FmKA,  prior 
te  the  issuance  of  a  Loan  Note  Guarantee  for 
each  loan,  that  there  has  been  no  adverse 
change(s]  in  the  borrower's  condition  during 
the  period  of  time  from  FmHA's  issuance  of 
the  Conditional  Commitment  for  Guarantee 
to  issuance  of  the  Loan  Note  Guarantee.  The 
lender's  certification  must  address  aH 
adverse  changes  and  be  supported  by 
financiri  statements  of  .die  borrower  and  its 
gaarantors  not  nore  man  19  daj^  eid  at  tne 
time  of  certification.  As  used  in  this 
paragraph  eidy.  the  term  "borrower"  includes 
any  pesent  affiliate,  or  aobsidiary  ef  die 
borrower. 

Vn.  Hie  leader  wffl  sebnit  Ae  reqaked 
gaerantoed  fee  wiA  a  Gaaranteed  Loan 
Closing  Report  at  Ae  tine  a  Loan  Note 
Guarantee  is  issaed. 

Vn.  Serncmg. 

A  The  lender  wffl  senrice  die  eatiiv  lean 
and  wiB  remain  mortgagee  and/or  secwed 


party  of  BOGsed,  BataribslBBdiBg  the  Esct  taaft 
aaodier  asojr  hsid  B  portiOB  ^  the  loan.  Ihs 

entire  loan  will  be  secured  by  the  same 
security  with  afaal  iiaa  priofity  lor  the 
guaraaSeed  and  ■imBasiiiasiii  paiiioa  of  the 
loan.  The  lender  may  charge  the  holder  a 
8en4cing  fee.  The  anguaiantesd  partisa  of  a 
loan  wiU  aal  ha  paid  fitol  Bar  giwea  any 
preioDBBoe  v  priority  over  Ike  guaiimlcad 
poiiiaD  of  the  hma.  Hw  Iwfcsi  siiall  peitui'ia 
those  servioes  which  a  naaeaabte  pradsnt 
lender  wauld  pertem  in  sarvicteg  its  oan 
portfolio  af  loans  tfmi  sn  guaranteed. 

B.  Dispooitioa  of  the  gaawBteed  portioa  of 
a  loon  any  be  ssade  psior  to  firil 
diabtBaement  omapletion  of  oemtruction. 
and  aoqaisitions. 

(f)  No  intervening  Eens  bave  arisen  or  h«ve 
been  perfected  and  the  seemed  Ken  priority 
remains  die  same. 

yx]  FmJlA  ^^n  issue  Rte  appropnate  Loan 
Note  Guarantees  to  be  attadied  to  each  of 
the  notes  then  exchanged  for  the  ui  igiiial 
Loan  Note  Guarantee  which  wtH  be  cancelled 
by  FmHA. 

3.  Participationa. 

a.  The  lender  is  reqinred  to  hold  in  its  own 
portfolio  or  retain  a  minimum  of  10  percent  of 
the  total  guaranteed  loan(8)  amount.  The 
amount  required  to  be  retained  must  be  of  the 
unguaranteed  portion  of  the  loan  and  cannot 
be  participated  te  another  lender. 

b.  The  lender  may  obtain  participation  of 
only  the  unguaranteed  portion  of  its  loan  in 
excess  of  the  10  [>ercent  minimum  under  its 
normal  operating  procedures.  Participatioa 
means  a  sale  of  an  iiUetest  in  the  loan  in 
which  the  lender  retains  die  note,  collateral 
sectuiag  the  note,  and  aO  responsibility  for 
loan  servicing  and  liqaidatioa  Participation 
with  a  lender  by  any  entity  does  not  make 
that  entity  a  holder  or  a  leader. 

B.  When  a  guaranteed  portion  of  a  loaa  is 
sold  by  the  leader  to  a  faoider(sj,  the  belderfs] 
shall,  upon  the  sale,  succeed  te  all  rights  of 
the  lender  under  the  Loan  Note  Guarantee  to 
the  extent  of  the  portioa  of  dte  loan 
purchased  Lenders  tviU  remain  bound  to  aU 
the  nhligstioas  under  the  Loan  Note 
Guarantee,  diis  i^reesaeat,  the  FmHA 
program  regulatioos  found  m  title  7  CFR.  part 
1980,  aubparts  A  and  B,  and  lo  future  FmHA 
program  regulatioDS  not  inconsistent  with  the 
express  proviaioBS  of  this  Agreement. 

IV.  The  lender  agrees  lean  funds  wUi  be 
used  for  the  purpose  authorized  in  7  CFH  part 
1980,  subparts  A  and  B  as  aet  forth  ia  Form 
FmHA  449-14.  for  dm  particalar  loan. 

V.  l%c  leader  certifies  dmt  none  of  its 
cihcecs,  directors,  stackheUers  (except 
stockhoUcrs  m  a  Fson  Cmdt  Bank  or  other 
Fsm  Credit  ^tstmn  ^C^  iasiimtians  widi 
direct  lending  Buthmity  that  have  aarraal 
sladBshare  laqaisemBats  f or  parttdpotiB^  or 
other  aamers  has,  or  adU  have,  a  sahstastial 
financial  interest  in  any  gaarantaed  iasa 
borrower.  Hie  lender  certifico  that  tmtthtsr 
any  guaranteed  lean  bonewer  nor  its 
algcara,  liractaes,  sSackholders,  er  «(her 
ewers  hare  a  ouhstaatial  fawBcinl  intewot 
in  die  tender.  V  the  benawer  is  a  member  of 
the  heard  ef  disectors  cf  a  Fans  Credit  Bank 
or  ether  PCS  inslitirtiea  widi  direct  hmding 
authority  dw  Isader  oerlifieB  diat  BB  PCS 
iBStftadon  en  dw  next  faigheet  )evd  WiB 
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Independently  proceM  the  loan  request  and 
will  act  ai  the  lender'!  agent  in  tervidng  the 
account 

Only  with  the  prior  written  approval  of 
FmHA.  Subaequent  to  full  diabunement 
completion  of  construction,  and  acquisition, 
the  guaranteed  portion  of  the  loan  may  be 
disposed  of  as  provided  in  this  Agreement 

It  is  the  lendw's  responsibility  to  see  that 
all  construction  is  property  planned  before 
any  work  proceeds;  that  any  required 
permits,  licenses,  or  authorizations  are 
obtained  &om  the  appropriate  regulatory 
agendas;  that  the  borrower  has  obtained 
contracts  through  acceptable  procurement 
procedures:  that  periodic  inspections  during 
construction  are  made  and  the  FmHA's 
concurrence  on  the  overall  development 
schedule  is  obtained. 

C.  Lender's  servicing  responsibilities 
include,  but  are  not  limited  to:  1.  Obtaining 
compliance  with  the  covenants  and 
provisions  in  the  note,  loan  agreement 
security  instruments,  and  supplemental 
agreements,  and  notifying  FmHA  and  the 
borrower,  in  writing,  of  any  violations. 

2.  Receiving  all  payments  on  principal  and 
interest  on  the  loan  as  they  fall  due  and 
promptly  remitting  and  accounting  to  any 
holderfs)  of  their  pro-rata  share,  thereof. 
determined  according  to  their  respective 
interests  in  the  loan  less  only  the  lender's 
servicing  fee.  The  loan  may  be  reamortized, 
rescheduled,  or  written  down  only  with 
agreement  of  the  lender  and  holder(s)  of  the 
guaranteed  portion  of  the  loan  and  only  with 
FmHA's  written  concurrence. 

3.  Inspecting  the  collateral  as  often  as 
necessary  to  property  service  the  loan. 

4.  Assuring  the  adequate  insurance  is 
maintained.  This  includes  hazard  insurance 
obtained  with  a  loss  payable  clause  in  favor 
of  the  lender  as  the  mortgagor  or  secured 
party. 

5.  Assuring  that  a.  Taxes,  assessments,  or 
ground  rents  against  or  affecting  collateral 
are  paid; 

b.  The  loan  and  collateral  are  protected  in 
foreclosure,  bankruptcy,  receivership, 
insolvency,  condemnation,  or  other  litigaton; 

c  Insurance  loss  payments,  condemnation 
awards,  or  similar  proceeds  are  apphed  on 
debts  in  accordance  with  lien  priorities  on 
which  the  guarantee  was  based,  or  to 
rebuilding  or  otherwise  acquiring  needed 
replacement  collateral  with  the  written 
approval  of  FmHA; 

d  Proceeds  from  the  sale  or  other 
disposition  of  collateral  are  applied  in 
accordance  with  the  lien  priorities  on  which 
the  guarantee  is  based,  except  that  proceeds 
from  the  disposition  of  collateral,  such  as 
machinery,  equipment  fumitura.  or  fixtures, 
may  be  used  to  acquire  property  of  similar 
nature  without  written  concurrence  of  FmHA; 

e.  The  borrower  complies  «vith  all  laws  and 
ordinances  applicable  to  the  loan,  the 
collateral,  and/or  operation  of  the  farm. 

6.  Assuring  that  if  personal  or  corporate 
guarantees  are  part  of  tiie  coUateraL  financial 
statements  torn  such  loan  guarantora  will  be 
obtained  which  are  not  over  go  days  old.  In 
the  case  of  guarantees  secured  by  collateral, 
assuring  the  security  is  properly  maintained. 

7.  Obtaining  the  lien  coverage  and  Uen 
priorities  specified  by  the  lender  and  agreed 


to  by  FmHA.  property  recording  or  filing  lien 
or  notice  instruments  to  obtain  or  maintain 
such  lien  priortties  duiing  the  existence  of  the 
guarantee  by  FmHA. 

S.  Assuring  that  the  borrower  obtains 
marketable  title  to  the  collateraL 

9.  Assuring  that  the  borrower  (as  defined  in 
7  CFR  part  19ea  subpart  B,  1 18eO.10e(b)(4)) 
is  not  released  from  Uability  for  all  or  any 
part  of  the  loan  except  in  accordance  with 
FmHA  regulations. 

la  Providing  the  FmHA  Finance  Office 
with  loan  status  reports  annually  as  of 
December  31,  on  Form  FmHA  1980-41, 
"Guaranteed  Loan  Status  Report." 

11.  Obtaining  financial  statements  fix>m 
each  chattel  loan  secured  borrower  at  least 
annually.  The  lender  is  responsible  for 
analyzing  the  financial  statements,  taking 
any  servicing  actions,  and  providing  copies  of 
statements  and  record  of  action  to  the  FmHA 
office  upon  request 

12.  Monitoring  the  use  of  loan  funds  to 
assure  they  will  not  be  used  for  any  purpose 
that  will  contribute  to  excessive  erosion  of 
highly  erodible  land  or  to  the  convenion  of 
wetiands  to  produce  an  agricultural 
commodity  as  further  explained  in  7  CFR  part 
1980,  subpart  G.  exhibit  M. 

D.  The  lender  shall  participate  In  any  farm 
credit  mediation  program  of  a  state  in 
accordance  with  the  rules  of  that  system  and 
7  CFR  part  19ea  subpart  E,  1 1980.126. 

IX.  Default  by  Borrower. 

A.  The  lender  will  notify  FmHA  when  a 
borrower  is  30  days  past  due  on  a  payment  or 
if  the  borrower  has  not  met  its 
responsibilities  of  providing  the  required 
financial  statements  to  the  lender  or  is 
otherwise  in  default  The  lender  will  notify 
FmHA  of  the  status  of  a  borrower's  default 
on  Form  FmHA  1980-44,  "Guaranteed  Loan 
Borrower  Default  Status."  A  meeting  will  be 
arranged  within  30  days  of  notification  of 
FmHA  of  the  borrower's  default  by  the  lender 
with  the  borrower  and  FmHA  to  resolve  the 
problem.  Actions  taken  by  the  lender,  with 
written  concurrence  of  FmHA.  will  biclude 
but  are  not  limited  to  the  following  or  any 
combination  thereof: 

1.  Deferment  of  principal  payments,  subject 
to  rights  of  any  holderfs). 

2.  An  additional  temporary  loan  by  the 
lender  to  bring  the  account  current 

3.  Reamortization  or  rescheduling  of  the 
payments  of  the  loan,  subject  to  rights  of  any 
holderfs). 

4.  Transfer  and  assimiption  of  the  loan. 

5.  Reorganizatioa 

6.  Liquidation. 

7.  Changes  is  fixed  interest  rates  with 
FmHA's,  the  lender's,  and  the  holder'(s') 
written  approval;  provided  such  interest  rate 
is  adjusted  proportionally  between  the 
guaranteed  and  unguaranteed  portion  of  the 
loan. 

8.  Principal  and  Interest  writedown  in 
accordance  with  7  CFR  part  1980,  subpart  B, 
i  1980.125. 

E  The  lender  will  negotiate  in  good  faith  in 
an  attempt  to  resolve  any  problem  to  permit 
the  borrower  to  cure  a  default  where 
reasonable.  The  lender  agrees  that  if 
liquidation  of  the  account  becomes  imminent 
the  lender  will  consider  the  borrower  for  an 
interest  rate  buydown  under  exhibit  0  of 


subpart  B  of  7  CFR,  part  I960,  and  request  a 
determination  of  the  borrower's  eligibility  by 
FmHA.  The  lender  may  not  initiate 
foreclosure  action  on  the  loan  until  80  days 
after  a  determination  has  been  made  with 
respect  to  the  eligibility  of  the  borrower  to 
participate  in  the  Interest  Rate  Buydown 
Program. 

C  The  lender  has  the  option  to  repurchase 
the  unpaid  guaranteed  portion  of  the  loan 
from  the  holder(8]  within  30  days  of  written 
demand  by  the  holderfs)  when:  (a)  The 
borrower  is  in  default  not  less  than  80  days  in 
payment  of  principal  or  interest  due  on  the 
loan  or  (b)  the  lender  has  failed  to  remit  to 
the  holder(s]  its  pro-rata  share  of  any 
payment  made  by  the  borrower  within  30 
days  of  its  receipt  of  the  payment.  The 
repurchase  by  the  lender  will  be  for  an 
amount  equal  to  the  unpaid  guaranteed 
portion  of  the  principal  and  accrued  interest 
less  the  lender's  servicing  fee.  The  Loan  Note 
Guarantee  will  not  cover  the  note  interest  to 
the  holder  on  the  guaranteed  loan(s]  accruing 
after  90  days  from  the  date  of  the  demand 
letter  to  the  lender  requesting  the  repurchase. 
The  lender  will  accept  an  assignment  without 
recourse  from  the  holderfs)  upon  repurchase. 
The  lender  is  encotvaged  to  repurchase  the 
loan  to  facilitate  the  accounting  for  funds, 
resolve  the  problem,  and  to  permit  the 
borrower  to  cure  the  default,  where 
reasonable.  The  lender  will  notify  the 
holderfs]  and  FmHA  of  its  decision. 

D.  If  the  lender  does  not  repurchase  as 
provided  by  Paragraph  C,  FmHA  will 
purchase  from  the  holder{8]  the  unpaid 
principal  balance  of  the  guaranteed  portion 
together  with  accrued  interest  to  date  of 
repurchase  within  30  days  after  written 
demand  to  FmHA  from  the  holderfs).  The 
Loan  Note  Guarantee  will  not  cover  the  note 
interest  to  the  holder  on  the  guaranteed 
loan(8)  accruing  after  90  days  from  the  date 
of  the  original  demand  letter  of  the  holderfs] 
to  the  lender  requesting  the  repurchase.  Such 
demand  will  include  a  copy  of  the  written 
demand  made  upon  the  lender. 

The  holderfs)  or  its  duly  authorized  agent 
will  also  include  evidence  of  its  right  to 
require  payment  bom  FmHA.  Such  evidence 
will  consist  of  either  the  originals  of  the  Loan 
Note  Guarantee  and  note  properly  endorsed 
to  FmHA  or  the  original  of  the  Assigrmient 
Guarantee  Agreement  pro()erly  assigned  to 
FmHA  without  recourse  including  all  rights, 
title,  and  interest  in  the  loan.  FmHA.will  be 
subrogated  to  all  rights  of  the  holderfs).  The 
holderfs)  will  include  in  its  demand  the 
amount  due  including  unpaid  principal,  ^ 
unpaid  interest  to  date  of  demand,  and 
interest  subsequentiy  accruing  from  date  of 
demand  to  proposed  payment  date.  FmHA 
will  verify  the  amount  of  unpaid  principal 
and  interest  with  the  lender.  Unless 
othenvise  agreed  to  by  FmHA,  such  proposed 
payment  will  not  ordinarily  be  later  than  30 
days  from  the  date  of  the  demand  to  FmHA. 

FmHA  will  promptly  notify  the  lender  of 
the  holder'fs')  demand  for  payment  The 
lender  will  promptiy  provide  FmHA  with  the 
information  necessary  for  FmHA's 
determination  of  the  appropriate  amount  due 
the  holderfs).  Any  discrepancy  between  the 
amount  claimed  by  the  holderfs]  and  the 
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infomiation  submitted  by  the  lender  must  be 
resolved  before  payment  wrill  be  approved. 
FmHA  will  notify  both  parties  who  must 
resolve  the  confUct  before  payment  by  FtaiHA 
will  be  approved.  Such  a  conflict  will 
suspend  the  running  of  the  30  day  payment 
requirement  Upon  receipt  of  the  appropriate 
information,  FmHA  will  review  the  demand 
and  submit  it  to  the  State  Director  for 
verification.  After  reviewing  the  demand,  the 
State  Director  will  traiumit  the  request  to  the 
FmHA  Finance  Office  for  issuance  of  the 
appropriate  check.  Upon  issuance,  the 
Finance  Office  will  notify  die  State  Director 
and  remit  the  checkfs)  to  the  holderfs). 

E.  The  lender  consents  to  the  purchase  by 
FmHA  and  agrees  to  furnish,  on  request  by 
FmHA.  a  current  statement  certified  by  an 
appropriate  authorized  officer  of  the  lender  of 
the  unpaid  principal  and  interest  then  owed 
by  the  borrower  on  the  loan  and  the  amount 
due  the  holderfs).  The  lender  agrees  that  any 
purchase  by  FmHA  does  not  change,  alter,  or 
modify  any  of  the  lender's  obligations  to 
FmHA  arising  from  said  loan  or  guarantee, 
nor  does  such  purchase  waive  any  of  FmHA's 
rights  against  tite  lender,  and  FmHA  will 
have  the  right  to  set-off  against  the  lender  all 
rights  inuring  to  FmHA  from  the  holder 
against  FmHA's  obligation  to  die  lender 
under  the  Loan  Note  Guarantee. 

F.  Servicing  fees  assessed  by  the  lender  to 
a  holder  are  collectible  only  from  payment 
installments  received  by  the  lender  from  the 
borrower.  When  FmHA  repurchases  from  a 
holder,  FmHA  will  pay  the  holder  only  the 
amounts  due  the  holder.  FmHA  will  not 
reimburse  the  lender  for  servicing  fees 
assessed  to  a  holder  and  not  collected  bom 
payments  received  frt>m  the  borrowers.  No 
service  fee  shall  be  charged  FmHA  and  no 
such  fee  is  collectible  from  FmHA. 

G.  The  lender  may  also  repurchase  the 
guaranteed  portion  of  the  loan  consistent 
with  paragraph  10  ofthe  Loan  Note 
Guarantee. 

X.  Liquidation.  If  the  lender  concludes  that 
liquidation  of  a  guaranteed  loan  account  is 
necessary  because  of  one  or  more  defaults  or 
third  party  actions  that  the  borrower  cannot 
or  will  not  cure  or  eliminate  within  a 
reasonable  period  of  time,  a  meeting  will  be 
arranged  by  the  lender  with  FtnHA.  The 
meeting  will  be  held  within  30  days  of  the 
lender's  notification  to  FmHA  of  die 
borrower's  default  When  FteHA  concura 
with  the  lender's  conclusion  or  at  any  time 
concludes  independently  that  liquidation  is 
necessary,  FmHA  will  notify  the  lender  and 
the  matter  will  be  handled  as  follows: 

The  lender  will  liquidate  the  loan  unless 
FmHA,  at  its  option,  decides  to  carry  out 
liquidation. 

When  the  decision  to  liquidate  is  made,  the 
lender  may  proceed  to  purafaase  from  the 
holderfs)  the  guaranteed  portion  of  the  loan. 
The  holderfs)  will  be  paid  according  to  the 
provision  in  the  Loan  Note  Guarantee  or  the 
Assi^iment  Guarantee  Agreement 

If  Sie  lender  does  not  purchase  the 
guaranteed  portion  of  the  loan.  FmHA  will  be 
notified  iminediately  in  writing.  FmHA  will 
then  purchase  the  guaranteed  portion  of  the 
loan  from  the  holderfs).  If  FmHA  holds  any  of 
the  guaranteed  portion.  FmHA  will  be  paid 
first  its  pro-rata  share  of  the  proceeds  from 
liquidation  of  the  collateraL 


A.  Lender's  proposed  method  of 
liquidation.  Within  30  days  after  FmHA's 
concurrence  in  the  lender's  decision  to 
liquidate,  the  lender  will  advise  FtaHA  in 
writing  of  its  proposed  detailed  method  of 
liquidation  called  a  liquidation  plan  and  will 
provide  FmHA  with: 

1.  Such  proof  as  FmHA  requires  to 
establish  die  lender's  ownership  of  the 
guaranteed  loan  promissory  note(s)  and 
related  security  instruments. 

2.  Information  lists  concerning  the 
borrower's  assets  including  real  and  personal 
properfy,  fixtures,  claims,  contracts, 
inventory  finduding  perishables),  accounts 
receivable,  personal  and  corporate 
guarantees,  and  other  existing  and  contingent 
assets,  and  advise  as  to  wheuer  or  not  each 
item  is  serving  as  collateral  for  die 
guaranteed  loan. 

3.  A  proposed  method  of  making  the 
maximum  collection  possible  on  the 
indebtedness. 

4.  The  lender  will  obtain  an  hidependent 
appraisal  report  on  all  collateral  securing  the 
loan  which  will  reflect  the  current  maricet 
value  and  potential  liquidation  value.  The 
appraisal  report  is  for  the  purpose  of 
permitting  the  lender  and  FmHA  to  determine 
the  appropriate  Uquidation  actions.  Any 
independent  appraiser's  fee  will  be  shared 
equally  by  FmHA  and  the  lender. 

B.  FmHA's  response  to  lender's  liquidation 
plan.  FmHA  will  inform  the  lender  in  writing 
whether  it  concura  in  the  lender's  liquidation 
plan  within  30  days  after  receipt  of  such  plan 
fitim  the  lender.  If  FmHA  needis  additional 
time  to  respond  to  the  liquidatics  plsn, 
FmHA  will  advise  the  lender  of  a  definite 
time  for  such  response.  Should  FmHA  and 
the  lender  not  agree  on  the  lender's 
liquidation  plan,  negotiation  will  take  place 
between  FmHA  and  the  lender  to  resolve  the 
disagreement  The  lender  will  ordinarily 
conduct  the  liquidation;  however,  should 
FmHA  opt  to  conduct  the  liquidatioa  FmHA 
will  proceed  as  follows: 

1.  The  lender  will  transfer  to  FmHA  all 
rights  and  interests  necessary  to  allow  FmHA 
to  liquidate  the  loaa  In  this  event  the  lender 
will  not  be  paid  for  any  loss  imtil  after  the 
collateral  is  liquidated  and  the  final  loss  is 
determined  by  FmHA. 

2.  FmHA  will  attempt  to  obtain  the 
maximum  amount  of  proceeds  bom 
liquidation. 

3.  Options  available  to  FmHA  include  any 
one  or  combination  of  the  usual  commercial 
methods  of  liquidation. 

C  Upon  approval  by  FmHA  of  die  lender's 
liquidation  plan,  the  lender  will  submit  an 
estimated  loss  within  30  days  in  accordance 
with  paragraph  X  of  this  attachment 

D.  Acceleration.  The  lender  or  FmHA.  if 
FmHA  liquidates,  will  proceed  as 
ajqieditioualy  as  poasiUe  when  acceleration 
of  the  indebtedness  is  necessary  including 
giving  any  notices  and  taking  any  otiier 
required  legal  action.  A  copy  of  the 
acceleration  notice  or  other  acceleration 
documents  will  be  sent  to  FmHA  or  the 
lender,  as  die  case  may  be. 

B.  Liquidation:  Accounting  and  Reports. 
When  the  lender  condocts  the  liquidation,  it 
will  account  for  timds  during  the  period  of 
Uquidation  and  will  provide  FmHA  with 


periodic  reports  on  the  progress  of 
liquidation,  disposition  of  collateraL  resulting 
costs,  and  additional  procedures  necessary 
for  successful  completion  of  liquidatioa  The 
lender  will  transmit  to  FmHA  any  payment 
received  from  the  borrower  and/or  pro-rata 
share  of  liquidation  or  other  proceeds  when 
FmHA  is  the  holder  of  a  portion  of  the 
guaranteed  loan  using  Form  FmHA  1980-43, 
"Lender's  Guaranteed  Loan  Payment"  When 
FmHA  liquidates,  die  lender  will  be  provided 
with  similar  reports  on  request 

F.  Determination  of  Loss  and  Payment  In 
all  liquidation  cases,  final  settiement  will  be 
made  with  the  lender  after  the  collateral  is 
liquidated.  FmHA  will  have  the  right  to 
recover  losses  if  paid  under  the  guarantee 
bom  any  party  Uable. 

1.  Form  FmHA  44»-3a  "Loan  Note 
Guarantee  Report  of  Loss,"  will  be  used  for 
calculation  of  all  estimated  and  final  loss 
determinations.  Estimated  loss  payments 
may  be  approved  by  FmHA  after  tiie  lender 
has  subndtted  a  liquidation  plan  approved  by 
FmHA.  Payment  will  be  made  in  accordance 
witii  7  CFR  part  198a  subpart  E 

2.  When  die  lender  is  conducting  the 
liquidation,  it  may  request  an  estimated  loss 
by  submitting  to  FmHA  an  estimate  of  loss 
that  will  occur  in  coimection  with  liquidation 
of  the  loan.  FmHA  will  agree  to  pay  an 
estimated  loss  settiement  to  the  lender 
provided  the  lender  applies  such  amount  due 
to  the  outstanding  balance  owed  on  the 
guaranteed  debt  Such  estimate  will  be 
prepared  and  submitted  by  the  lender  on 
Form  FmHA  44ft-30,  using  die  basic  formula 
as  provided  on  the  report  except  that  the 
appraisal  value  will  be  used  in  lieu  of  the 
amount  received  from  the  sale  of  collateral.  If 
it  appean  the  liquidation  period  will  exceed 
90  days,  die  lender  will  file  an  estimated  loss 
claim  within  30  days  after  FmHA's 
concurrence  in  the  lenders'  proposed 
liquidation  plaiL  If  the  lender  fails  to  submit 
an  estimated  loss  claim  within  30  days  of 
FmHA's  approval  of  the  liquidation  plan,  the 
lender  will  be  notified  in  writing,  and  FmHA 
will  submit  an  estimated  loss  claim  based  on 
the  Agency's  calculations.  When  a  borrower 
files  bankruptcy,  see  section  XVL 
Bankruptcy,  of  Form  FmHA  1980-38, 
"Lender's  Agreement  fline  of  Credit),"  or 
section  XV  Bankruptcy,  of  this  agreement  If 
bankruptcy  is  filed,  interest  accruing  30  days 
after  approval  of  an  estimated  loss  shall  not 
be  covered  by  the  guarantee  of  FmHA  and 
shall  not  be  included  in  any  final  report  of 
loss.  When  one  note  or  more  than  one  note 
has  been  issued,  once  diis  estimated  loss 
claim  is  approved  by  FmHA  f  taicluding  caaes 
when  FlnHA  completes  the  estimated  loss 
claim),  the  lender  will  discontinue  interest 
accrual  on  the  defaulted  loan  except  for 
protective  advances;  Provided,  however, 
interest  accruing  on  protective  advances  after 
approval  of  the  liquidation  plan  shall 
continue  to  be  covered  by  the  guarantee  untd 
paid  and  will  be  included  in  the  calculation 
of  any  final  loss  claim  if  not  paid  sooner)  for 
purposes  of  computing  losses  under  the  Loan 
Note  Guarantee,  and  the  loss  claim  will  be 
prompdy  processed  in  accordance  with  the 
applicable  FmHA  regulations.  Interest 
amounts  collected  by  the  lender  in  excess  of 
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the  maximia  ialwttt  to  ba  oowsfad  by  th* 
jMfntoe  will  b«  appOad  to  Ibt  tuanalMd 
loan  dubt  M  pravkM  by  FnHA. 

Within  30  day*  aftar  Iba  npsrt  a<  loaa 
eatimata  haa  hasa  uffnnmd  by  taHA. 
FmHA  will  laad  tha  ocjgiiial  raport  af  kiaa 
Mtiinate  to  tha  FmHA  Flnanoa  Offioa  (or 
iuuanca  of  a  Traaaury  check  in  payment  a< 
the  tstiBatad  aaount  due  the  lander. 

After  Hquidatiaa  haa  been  oompieted.  a 
final  loM  report  tviO  be  nibmitted  on  Fom 
FtaiHA  449-30  by  the  lender  to  RnHA.  Upon 
completion  of  the  final  report  of  Ioa«  the 
lender  wiH  provide  FtnHA  with  the 
documentation  necesaary  to  determine 
whether  eatimated  loca  paid  e<)ual8  Iota 
■uatained.  If  the  actual  loaa  luatained 
resulted  in  an  overpayment  to  the  lender,  the 
lender  %vill  reimborae  FmHA  for  the 
overpayment  ph»  intereat  at  the  note  rate 
from  the  date  of  the  payment  of  the  estimated 
loss.  If  Ae  actual  Ion  rastained  resulted  fai 
an  underpayment  to  the  lender,  tiw  ftoal  loaa 
setoement  wiQ  inchide  intereat  oo  the  amount 
of  the  underpayment  from  the  time  of 
approval  of  the  eattanated  loaa. 

3.  After  the  lender  haa  completed 
liquidatioo,  FlnHA.  npoB  receipt  of  tin  final 
accomitiBg  and  report  of  loaat  nay  audit  ana 
will  oetermine  the  aciDal  loaa.  If  PmllA  haa 
any  ijueatkjua  regarding  tha  amomta  aet  forth 
in  the  repoet  of  loM,  it  wffl  inveetigato  tha 
matter.  The  lender  wiB  make  Ha  racorda 
available  to,  and  olhafwise  aaaiat  PntfiA  fai 
making  the  inveatigatioa.  If  ftaHA  ftida  any 
discrepaociea,  tt  will  contact  the  lender  and 
arrange  for  the  ■acaeaary  cowectioHa  to  be 
made  aa  aooa  as  poaaible.  When  PtaiHA  finda 
the  final  report  of  toea  to  be  proper  to  an 
respecta,  H  wiU  be  teatatively  approved  to  the 
space  provided  oa  the  fcfa  for  that  pupoee. 

4.  Whan  the  hwlBr  haa  condwjled 
liqoldatioa  awl  altor  tha  Bnal  report  of  laea 
has  been  teatativaiy  appeoveA  a.  If  die  loee  ia 
greater  than  the  eatimatad  loaa  payneot 
FmHA  WiU  sand  the  oc^lBal  of  dM  Ibial 
report  of  loaa  to  the  PkMDce  Office  of 
isaaanre  of  a  Tfaaauiy  check  to  payment  of 

the  adifitkoal  amoBt  owed  by  FtoHA  to  the 
lender. 

bi  If  die  kiea  ia  leea  than  the  eathnatod  tosa. 
the  lender  wiB  rajmboraa  FmHA  for  the 
overpayment  pfan  iataieat  at  the  note  rate 
from  date  of  overpayment 

5.  If  FmHA  haa  ooaductod  Mf{Bkiatian.  tt 
wiU  provide  an  accounting  and  report  of  kiaa 
to  the  lender  end  wttl  pay  Ike  lender  to 
accordance  with  tha  Loaa  hkito  Goaraatee. 

6.  b  tkoaa  inatanoaa  where  die  lender  haa 
made  aatborind  protattiva  advancea,  it  may 
claim  recovery  for  tha  gnaraataod  portioa  of 
any  toea  of  moaiaa  advoced  aa  protective 
advaaoea  aad  intoieat  raeuHiag  froaa  aach 
protective  advaaoea  aa  provide  above,  and 
■uch  payaieat  will  be  made  by  FmHA  whni 
the  final  report  of  kiee  ie  approved. 

G.  Maximaa  amuuMt  afmtentt  hma 
payment  Notwithataadiiv  any  other 
proviaioa  of  tkia  agreeaieat,  the  mount 
payable  by  FaiHA  to  Ika  leader  cannot 
exceed  the  liaoita  aet  forth  to  tha  Loan  Note 
Guarantee.  If  Fa^HA  '•"•'^ir^t  the  Ikiuidation. 
loss  orraatoBad  by  accraiat  totoraat 
(inckiding  any  toan  8afaai4y)  will  ba  covered 
by  the  guarantee  oaiy  to  the  date  FmHA 
accepto  thia  reaponaibiUty.  Loee  occasiooed 


by  accruing  intoraat  (kKhiding  aiJMMy)  WiU  be 
coveted  to  the  extent  of  the  gaaianlea  to  the 
date  of  final  aettleoMBt  when  the  M^aidettoo 
U  coadactod  by  tha  lander  provided  it 
prooeeda  expeditioaaty  with  tha  U^nklatiaa 
plan  eppravad  by  FmHA.  Whan  tha  leadar 
filea  an  eatimated  loaa  date,  and  tha  date 
haa  been  approved  by  taHA.  tta  lander  will 
discontinao  interaet  accrual  aa  die  daftelted 
loan  for  purpoaae  of  cnmpating  loeaee  andar 
the  Loan  Note  Guarantea.  The  baiaaca  of 
accrued  intereat  (iachidimi  any  loaa  aubaidy] 
payable  to  tte  lander,  if  amy.  wiU  be 
calculated  on  tte  final  report  of  loaa  forai.  In 
no  case  shall  intereat  accrue  beyond  150  daya 
uhet  the  date  of  tte  daciaton  by  dM  lender 
and  FaiHA  to  liquidate  tte  guaranteed  debt 
without  die  prior  written  authorteation  of 
FmHA.  FmHA  may  grant  an  extenaion  of 
time  when  it  is  esteblished  ttet  the  loan  is 
unlikely  to  remain  to  liquidatioa  atotua.  there 
is  an  underpayment  on  tte  eatimated  loaa.  or 
reliable  appraisals  cannot  te  obtained. 
FmHA  may  alao  considar  such  factora  aa 
unoertaintiea  cauaed  by  Utigatioa  extended 
redemption  periods,  or  other  comparable 
factora  teyoiid  tte  control  of  the  lender. 

/£  Application  of  FmHA  Ion  payment  Tte 
eatimated  loaa  paynenl  shall  te  applied  as  of 
the  date  of  such  payment  Tte  total  amount 
of  the  kM8  payment  remitted  by  FtoHA  will 
te  appHed  by  tte  lender  on  tte  guaranteed 
portion  of  tte  loan  debt  However,  auch 
appUcatioa  does  not  releaae  tte  borrower 
from  tebinty.  Such  amounto  are  only  to 
corapenaate  die  lender  for  the  loas.  (See  Xm 
behnv.)  In  aO  cases,  a  final  Form  FmHA  449- 
90  prepared  and  submitted  by  tte  lender 
must  be  piutessed  by  FtoHA  to  order  to  dose 
out  tte  files. 

/.  Income  from  colhteral.  Any  net  rental  or 
odier  tocome  that  has  been  received  by  tte 
lender  from  tte  coHateral  wiB  te  applied  on 
tte  guaranteed  loan  debt 

/.  Liquidation  coats.  Certato  reasonable 
liquidatton  coats  will  te  aDowed  during  die 
liquidatioR  process.  These  Hqnidation  eoate 
wiU  te  aubmitted  as  part  of  tfw  Hqtrfdation 
plan.  Such  coato  will  te  deducted  Iran  grosa 
procaeda  from  tte  diapoaMon  of  collateral 
uniaea  die  coeto  teve  been  previoBsly 
detemined  by  Oe  lender,  with  VwMA't 
written  concurrence,  to  be  protective 
advances.  If  circumstances  have  cbmged 
after  submisrion  of  tte  fiqnidatioa  plaa 
which  require  a  levirioa  of  Uqaidatkn  coata, 
the  lender  will  procure  FmHA'a  written 
conoRenca  prior  to  proceeding  with  tte 
propoaed  changea.  No  to-hoaoe  expeneea  of 
the  lender  will  te  allowed  la  hoaae  expeneea 
indttde.  bat  are  aot  liraitad  to,  eaykiyee'a 
salartoa.  ataff  lawyais,  travel,  and  overhead 

JC  PuymeaL  Ptoal  leea  paymento  will  te 
made  withto  30  daya  after  the  review  of  the 
accoontiBg  of  tte  coilateraL 

XL  Protective  Advameee.  Pietectiva 
advaaoea  anst  oonstitate  aa  indpbtodneaa  of 
die  bcRower  to  tte  lender  aad  be  aacarad  by 
the  security  iBstruoiant(s).  FmHA  written 
authorization  la  repaired  on  aU  protective 
advancea  to  aaooaaa  of  t3.flea  ftutettlae 
advancea  faidade  advanoae  made  for 
property  taxes,  annual  i 
rent  hnard  or  flood  i 
aff ectkig  tte  oaBatwaL  and  I 
necoaaaiy  to  preaerre  or  protect  tte  aecarity. 
Attorney  (eea  are  not  pratectiwe  edvancas. 


Xn.  Additiamal  leant  or  Advaacaa.  Except 
as  provided  for  in  each  bomvrar'a  lean 
agreement  which  waa  spedfically  approved 
by  FmHA  for  that  specfflc  borrower,  die 
lender  will  not  make  adcfitional  expendltnrea 
or  new  loaaa  witteut  first  obtaining  tte 
wiitten  approval  of  FlnHA  even  thoupi  auch 
expenditnrea  or  toans  wiB  not  te  guaranteed 

XUL  Futute  Recovery.  After  a  loan  haa 
been  ttquidated  and  a  final  loaa  haa  been 
paid  by  FmHA.  any  future  funds  which  may 
te  recovered  by  tte  lender,  will  te  pro-ralad 
tetween  FmHA  and  tte  lender.  FmHA  will 
te  paid  such  amount  recovered  to  proportku 
to  tte  percentage  it  guaranteed  for  the  ben 
and  die  leader  wiU  ratata  auch  amouat  to 
proportion  to  tte  paroaataga  of  tte 
angnarantaed  portion  of  tte  toan. 

XIV.  7hiin/KraiK/i4«sua9>liaa  Cases;. 
Refer  to  7  CFR  part  IflSa  subpart  & 

If  a  loaa  will  occur  upon  conanmaiation  of  a 
coaqilete  traaafor  and  aaauoptioa  for  kee 
than  tte  fttO  aaMunt  of  tte  debt  and  Ae . 
transfaror  debtor  (indudbig  pereonal 
guar  anteeaj  to  releaaed  from  personal 
Uability,  the  lender,  if  it  telda  the  guaranteed 
portion,  may  file  an  eatimated  repcxt  of  loss 
on  Form  FmHA  449-30  to  recover  lU  pro-rata 
share  of  the  actual  loss  at  that  time,  bi 
completing  Form  FmHA  449-d0>  tte  amount 
of  dM  debt  aasumed  wHl  te  entered  on  line 
24  aa  Net  Collateral  (Recovery).  Approved 
protective  advancea  and  accned  toterest 
thereon  made  daring  tte  arrangeatent  of  a 
transfer  and  aaaanption.  if  aot  aasumed  by 
the  tranaferee,  will  te  entered  on  Form 
FmHA  449-3a  Itoea  IS  and  14. 

yS.Banltniplcy. 

A.  Tte  leader  is  teapoaaibfe  for  prelecting 
the  guaranteed  loen  debt  and  all  collateral 
securing  tte  toan  to  bankruptcy  procnadingi. 
When  the  loan  ia  tovohwd  to  a  tearganlxatnn 
bankruptcy  paocaading  andar  ctepten  11. 12 
or  13  of  tte  Bankruptcy  Code,  payment  of 
loaa  ctems  OMy  te  aada  as  providad  to 
paragraph  XV.  For  a  chapter  7  bankruptcy  or 
a  liquidatton  |daa  to  a  Ctepter  11 
bankraptcy,  only  paragrapte  XV  B  3  and  B  • 
are  applicable. 

A  Loot  niymentt.—i.  Estimated  Loss 
Payments,  a.  If  a  borrower  has  filed  for 
protection  under  a  reorganizatiao 
bankruptcy,  tte  lender  wiU  request  a 
tentative  estimated  losa  payment  of  accrued 
totereat  and  prindpal  written  off.  Thia 
reqneat  can  only  be  made  after  tte 
bankruptcy  plan  ia  confirmed  by  the  court 
Only  one  eatimated  loaa  payment  ia  allowed 
during  the  reorganization  bankruptcy.  AU 
subsequent  daims  during  reorganizatiaa  wiU 
te  considered  revisions  to  tte  initial 
estimated  loss.  A  revised  eatimated  loaa 
payment  may  te  processed  by  FmHA  at  ite 
option  to  accordance  with  any  court 
approved  changea  to  tte  reniyniiation  plan. 
At  the  time  tte  pecfomaBoa  under  tte 
confirmed  lantganiiation  plaa  haa  been 
comptoted  tte  lender  ia  nspooalUe  for 
providing  RmHA  widi  tte  docamentetion 
neceaeaiy  to  review  and  adfnal  tte  aatlaMled 
loee  date  to  (a)  nflect  tte  adaal  principal 
and  intaraat  raductton  on  any  part  of  tte 
guaranteed  debt  detenaiaad  to  te  aBeecurod 
and  (b)  to  reimburse  tte  lender  for  any  court 
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ordered  toterest  rate  reduction  during  the 
term  of  the  reorganization  plan. 

b.  The  lender  will  use  Form  FmHA  449-30 
to  request  an  estimated  loss  payment  and  to 
revise  estimated  loss  paymento  during  the 
course  of  the  reorganization  plan.  Tte 
estimated  loss  claim  as  well  as  any  revisions 
to  this  date  will  te  accompanied  by 
applicable  legal  documentation  to  support  the 
date. 

c.  Upon  completion  of  the  reorganization 
plan,  the  lender  will  complete  Form  FmHA 
1960-44  and  forward  this  form  to  the  Finance 
Office. 

2.  Interest  Loss  Payments,  a.  Interest  loss 
paymento  sustained  during  tte  period  of  the 
reorganization  plan  will  te  processed  to 
accordance  with  paragraph  XV  B 1. 

b.  Interest  loss  paymento  sustatoed  after 
the  reorganization  plan  is  completed  will  te 
processed  annually  when  the  lender  sustains 

.a  loss  as  a  result  of  a  permanent  toterest  rate 
reduction  which  extendsteyond  the  period 
of  the  reorganization  plan. 

c.  Form  FmHA  449-30  will  te  completed  to 
compensate  the  lender  for  the  difference  to 
toterest  rates  specified  on  the  Loan  Note 
Guarantee  or  Interest  Rate  Buydown 
Agreement  and  the  rate  of  toterest  specified 
by  the  bankruptcy  court 

3.  Final  Loss  Payments,  a.  Ftoal  loss 
payments  will  te  processed  when  the  loan  is 
liquidated. 

b.  If  the  loan  is  paid  to  fuU  without  an 
additional  loss,  the  Hnance  Office  will  dose 
out  the  estteated  loss  account  at  the  time 
notification  of  payment  to  full  is  received 

4.  Payment  Application.  Tlie  lender  must 
apply  estteated  loss  payments  first  to  the 
unsecured  prindpal  of  die  guaranteed  portion 
of  the  debt  and  then  to  the  unsecured  interest 
of  the  guaranteed  portion  of  the  debt,  to  the 
event  the  bankruptcy  court  attempto  to  direct 
the  payment  to  be  appted  to  a  different 
manner,  the  lender  will  immediately  notify 
the  FmHA  servicing  office. 

5.  Overpayments.  Upon  completion  of  the 
reorganization  plan,  the  lender  will  provide 
FmHA  with  the  documentation  necessary  to 
determtoe  whether  the  estimated  loss  paid 
equals  the  actual  loss  sustatoed  If  the  actoal 
loss  sustatoed  as  a  result  of  the 
reorganization  is  greater  than  the  estteated 
loss  payment  the  lender  will  submit  a 
revised  estteated  loss  to  order  to  ohtato 
payment  of  the  additional  amount  owed  by 
FmHA  to  the  lender.  If  the  actual  loss 
payment  is  less  than  the  estteated  loss,  the 
lender  wiU  reteburse  FtoHA  for  the 
overpayment  plua  toterest  at  the  note  rate 
from  the  date  of  the  payment  of  the  estteated 
loss. 

A  Protective  Advances.  If  approved 
protective  advances  were  made  prior  to  the 
terrower  having  filed  bankruptcy  as  a  result 
of  prior  liquidation  actitm.  these  protective 
advances  and  accrued  toterest  wiU  te 
entered  on  Form  FmHA  44m3a 

XVI.  Debt  write-down.  Refer  to  tide  7  of 
CFR  part  lOSa  subpart  B,  1 1980.125.  Tte 
maximum  amount  of  loss  payment  assodated 
widi  a  loan/tee  of  credit  agreement  whidi 
tea  been  written  down.  wiU  not  exceed  the 
percent  of  die  guarantee  multiplied  by  tte 
difference  tetween  the  outotanding  prindpal 
and  totereat  balance  of  the  loan/line  of  credit 


tefore  the  write-down  and  the  outstanding 
balance  of  the  loan/line  of  credit  after  the 
write-down.  The  lender  will  use  Form  FmHA 
449-30  to  request  an  estimated  kws  payment 
to  receive  ito  pro-rata  shan  of  any  loss 
sustained 

XVn.  Other  Requirements.  This  agreement 
is  subject  to  all  die  provisions  of  7  CFR  part 
1960,  subparts  A  and  B,  and  any  foture 
amendmenU  of  these  regulations  not 
toconsistent  with  this  agreement 

XVm.  Execution  of  Agreements.  Thia 
agreement  is  executed  prior  to  the  execution 
of  any  Loan  Note  Guarantee  under  7  CFR 
part  1980,  subparts  A  and  B  and  does  not 
tepose  any  obligation  upon  FmHA  with 
respect  to  the  execution  of  any  such  contract 
FmHA  to  no  way  warrants  that  such  a 
contract  has  been  or  will  te  executed.  Each 
request  for  a  Loan  Note  Guarantee  under 
exhibit  A  of  7  CFR  part  1980,  subpart  B  will 
te  considered  by  FmHA  on  a  case-by-case 
basis. 

XDC  Notices. 

AU  requests  for  Loan  Note  Guarantees  and 
any  notices  or  actions  wiU  te  Initiated 
through  the  foUowing  FmHA  County  Offices 


XX.  Termination  of  Agreement  Except  for 
FCS  memter  institotions  ttet  teve 
acceptable  loan  losset  as  specified  to  the 
totroductory  text  of  paragraph  II  of  Exhibit  A. 
7  CFR  part  1980,  subpart  E  this  agreement 
wiU  termtoate  as  to  die  lender's  submission 
of  request  for  Loan  Note  Guarantee(8)  under 
exhibit  A.  7  CFR  part  1980,  subpart  B  2  years 
from  the  date  set  forth  to  paragraph  XXI 
unless  otherwise  earlier  revoked  by  FmHA. 
This  agreement  will  remam  to  force  as  to  any 
Loan  Note  Guarantee(8]  issued  pursuant  to 
Exhibit  A,  7  CFR  part  1960,  subpart  B  and 
remaining  extant  at  ttee  of  expiration  or 
revocation  until  diose  loan  note  guarantees 
stiU  extant  are  conduded 

XXL  This  Agreement  is  dated . 

LENDER 

(Name) 

UNITED  STATES  OF  AMERICA 

Farmers  Home  Administration 

(IRS)  ID.  Tax  No.) 

By 

By 

Tide 

Tide 


ATTEST: . 

(SEAL) 

11.  Exhibit  A,  Attachment  2  of  subpart 
B  of  part  1980  is  revised  to  read  as 
follows: 

Exhibit  A  to  SulqMit  B 

Attachment  2 

Farmers  Home  Administratloii 
Approved  Lender  Program  (ALP) 
Lender's  Agreement  for  Operating  Line 
of  Credit  Guarantee  (Contract  of 
Guarantee  Cases) 


(lender)  of 

is  desi^iated  as  an  Approved  Lender  for  the 
purpoae  of  processing  and  requesting 
Contrad(s)  of  Guarantee  authorized  by 
Exhibit  A  to  7  CFR  part  198a  subpart  B.  This 
agreement  does  not  apply  to  lines  of  credit 
types  other  than  those  specifically  named  to 
this  agreement  The  agreement  applies  to  the 
foUowing  offices  of  the  lender 


The  United  States  of  America,  acting 
throu^  the  Farmers  Home  Administration 
(FmHA),  agrees  to  enter  toto  Contract  of 
Guarantees  with  the  lender  for  operating  loan 
Itoes  of  credit  and  to  participate  to  a 
percentage  of  any  loss  on  any  such  operating 
loan  tee  of  credit  advance(s)  not  to  exceed 
the  amount  established  to  the  particular 
Contract  of  Guarantee  as  the  percentage  of 
the  amount  of  the  principal  and  any  accrued 
toterest  The  terms  of  any  Contract  of 
Guarantee  are  controlling.  As  a  condition  for 
obtaining  a  guarantee  of  the  Ime  of  credit 
advance[s),  the  lender  enters  toto  this 
Agreement 

Tte  Parties  Agree 

L  The  maximum  loss  covered  under  the 
Contract  of  Guarantee  wiU  not  exceed  the 
amount  established  to  the  particular  Une  of 
credit  guarantee  as  to  percentage  of  the 
principal  and  accrued  interest  on  any 
operating  loan  line  of  credit  advances  made 
withm  the  Une  of  credit  ceiling  and  the  terms 
and  conditions  of  the  Contract  of  Guarantee. 

n.  Full  Faith  and  Credit  The  Contiact  of 
Guarantee  constitates  an  obligation 
supported  by  the  fuU  faith  and  credit  of  the 
United  States  and  is  mcontestable  except  for 
fraud  or  misrepresentation  of  which  the 
lender  has  actual  knowledge  at  the  time  it 
becomes  such  lender  or  which  lender 
participates  m  or  condones.  A  note  which 
provides  for  the  payment  of  toterest  of 
toterest  steU  not  te  guaranteed.  Any 
Contract  of  Guarantee,  attached  to  or  relating 
to  a  note  which  provides  for  tte  payment  of 
toterest  on  toterest  is  void  The  Contract  of 
Guarantee  wiU  te  unenforceable  by  the 
lender  to  the  extent  any  loss  is  occasioned  by 
violation  of  usuary  laws,  negligent  servicing, 
or  failure  to  obtam  the  required  security 
regardless  of  the  ttee  at  which  FmHA 
acquires  teowledge  of  the  foregoing.  Any 
losses  occasioned  wiU  te  unenforceable  by 
the  lender  to  the  extent  that  loan  funds  are 
used  for  purposes  other  than  those 
specifically  approved  by  FmHA  to  its  Form 
FmHA  1980-15,  "Conditional  Commibnent  for 
Contract  of  Guarantee  (line  of  Credit)." 
Negligent  servicing  is  defined  as  the  failure  to 
perform  those  services  which  a  reasonably 
prudent  lender  would  perform  to  servicing  its 
own  portfolio  of  loans  that  are  not 
guaranteed  The  term  todudes  not  only  the 
concept  of  a  f  aUura  to  act  but  also  not  acting 
to  a  tteely  maimer  or  acting  to  a  manner 
contrary  to  the  manner  to  which  a  reasonably 
prudent  lender  would  act  up  to  the  ttee  of 
loan  maturity  or  until  a  fmal  loss  is  paid.  The 
Contract  of  Guarantee  shall  not  cover 
toterest  accruing  to  die  lender  150  days  after 
a  dedsion  has  teen  made  by  FmHA  and  the 
lender  to  Uquidate. 
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UL  Lstider'B  Sale  of  Guarantee  Lite  of 
Credit  ky  Partkipatioa. 

A.  Tha  hndar  may  obtain  partidpaUoa  in 
its  line  of  cndit  andar  iti  nanoal  ofiarating 
procadaras.  Tha  landai  is  te^aind  to  hold  in 
its  own  portfbfio  or  ratain  a  ndniiBum  of  10 
percent  of  tha  total  guaranteed  Iine(s)  of 
cradit  amount.  'Hie  amount  raquired  to  be 
retained  meet  be  of  the  onguaranteed  portion 
of  the  bne  of  cretfit  and  cannot  be 
participated  to  another  lender.  The  lender 
may  obtain  partidpatioo  of  only  tha 
unguaranteeid  portion  of  its  line  of  credit  in 
excess  of  the  10  percent  minfanum  under  Its 
nonnal  operations  procedure.  Participation 
means  a  sale  of  an  Interest  in  the  line  of 
credit  in  which  the  lender  retains  the  line  of 
credit  a^eement  (and  note,  if  one  exists), 
collateral  securing  the  Hne  of  credit  and  all 
responsibility  for  senr Icing  and  Bqoidation  of 
the  Hne  of  credit  Participation  with  a  lender 
by  any  entity  does  not  oiake  that  entity  a 
lender. 

B.  The  lender  BMy  retain  or  sefl  any 
amosBt  of  the  mgoaranteed  portion(s)  of  the 
line(s]  of  credit  as  prtrrided  in  tMs  section 
only  through  participation.  However,  the 
lender  cannot  participate  any  amount  of  the 
line(s]  of  credit  to  the  applicant  or  borrower 
or  members  of  their  hnmediate  families,  their 
officers,  directors,  stockholders,  other 
owners,  or  any  parent  sabsitfiary  or  affiliate. 
If  the  lender  dasirea  to  sefl  all  or  part  of  the 
guaranteed  portion  of  the  linefs)  of  credit 
through  participation  at  or  subsequent  to 
exacalioa  of  the  hne  of  cre<fit  agreeraentfs), 
such  Uaa^s)  of  credit  must  not  be  in  default  as 
set  forth  in  the  terms  of  the  line  of  credit 
agreement(s)  and  BotB(s),  tf  any  exiat  The 
lender  will  retain  tha  reqxmsibfilty  for 
serridag  and  Oqaidabasi  of  the  line(s)  of 
credit  Partidpatiaa  with  a  lender  by  an 
entity  does  not  make  the  entity  a  holder. 

rv.  The  lender  agraea  fnnda  advanced 
under  tiw  line(s)  of  cradit  will  be  uaed  for  the 
purpose  andiorlzed  in  title  7  CFR  part  198a 
subpart  B  as  sat  fotth  taForm  FmHA  1980-15 
for  the  particDiar  hjan. 

V.  Tlie  lender  certifies  that  nooa  of  Ha 
officera.  diractura.  stockholders  (except 
stockholders  tai  a  Farm  Credit  Bank  or  other 
Farm  Credit  System  (PCS)  faiatitatiQu  with 
direct  leading  autbority  that  have  normal 
stockshare  reqairemests  for  participating),  or 
other  owners  have,  or  wiU  have,  a  sabatantial 
financial  hiterast  in  any  guaraataed  Una  of 
credit  borrower.  The  lender  eartifias  that 
neither  any  gnataolaad  Hae  of  cradit 
borrower  nor  its  officers,  directors, 
stockhoMars,  or  oibar  owners  hiwe  a 
substantial  financial  intaraat  hi  the  leader.  If 
the  borrower  is  a  member  of  the  board  el 
directors  of  a  Farm  CMdit  Bank  or  other  PCS 
institutiaa  with  direct  landii^  authority,  the 
lender  certifies  that  an  PCS  taistitution  on  Ibe 
next  highest  level  will  Independently  laofeas 
the  kiaa  raqaaat  and  wiU  act  aa  the  lender's 
agent  in  sarvidag  the  acoouaL 

VL  The  leader  WiU  cvtify  to  FmHA.  prior 
to  tile  isananca  of  a  Contract  of  Goarantee  for 
each  liae  af  credit  agraamant  that  there  has 
beea  no  adverse  chaaga(s)  in  the  borrower's 
financial  conditian  nor  any  other  adverse 
change  in  the  borrower's  «^««^H^m  during  die 
period  of  time  from  FmHA's  <— »»~^  of  the 
Conditional  Commitment  for  Contract  of 


Guarantee  to  tssaaTe  of  the  Caatract  of 
Cuarantaa.  Tha  leader's  cartificatiaB  maat 
addraaa  all  advaraa  changaa  aad  be 
sapported  by  financial  statements  of  the 
borrower  and  its  guarantors  aot  mare  than  90 
days  old  at  the  time  of  certification.  As  used 
in  this  paragraph  only,  the  term  "borrower^ 
includes  any  parent,  affiliate,  or  subsidiary  of 
the  borrower. 

Vn.  The  lender  will  submit  Ae  required 
guaranteed  fee  with  a  Gaaranteed  Loan 
Closing  Report  at  the  time  a  Contract  of 
Guarantee  is  issued. 

\m.  Servicing. 

A.  The  lender  will  servke  tha  entire  line  (rf 
credit  and  will- remain  mortgagee  and/or 
secured  party  of  record.  The  entire  line  of 
credit  will  be  secured  by  the  same  security 
with  equal  lien  priority  for  the  guaranteed 
and  unguaranteed  portion  of  the  line  of 
credit  The  unguaranteed  portion  of  a  line  of 
credit  will  not  be  paid  first  nor  given  any 
preference  or  priority  over  the  guaranteed 
portion  of  the  line  of  credit  The  lender  shall 
perform  those  services  which  a  raaaoaabty 
prudent  lender  would  perform  in  servicing  its 
own  portfolio  of  loans  that  are  guaranteed. 

E  It  is  the  lender's  responsibility  to  see 
that  all  '•""yti'uction  is  properly  plannod 
before  any  work  proceeds;  that  any  required 
permits,  licenses,  or  authorizations  are 
obtained  from  the  appropriate  regulatory 
agencies;  that  the  borrower  has  obtained 
contracts  through  acceptable  procurement 
procedures;  that  periodic  inspections  during 
constroction  are  made,  and  that  FmHA's 
concurrence  on  the  overall  development 
schedule  is  obtained. 

C  Lender's  servicing  responsibilities 
indode,  but  are  not  limited  to: 

1.  Obtaining  compliance  with  the 
covenants  and  provisions  in  the  line  of  credit 
agreement  and  note,  if  one  exists,  security 
instruments,  any  supplemental  agreements, 
and  notifying  both  PmHA  and  the  borrower 
in  writing  of  any  violations. 

2.  Receiving  all  payments  on  principal  and 
interest  on  the  line  of  credit  advances  as  they 
fall  due.  The  line  of  credit  may  be 
reamortized,  rescheduled,  or  written  down 
only  with  FmHA's  written  concurrence. 

3.  Inspecting  the  collateral  as  attea  as 
necessary  to  properly  service  the  line  of 
credit 

4.  Assuring  that  adequate  insurance  is 
maintained.  This  includes  hazard  insurance 
obtained  and  maintained  with  a  loss  payable 
clause  in  favor  of  the  lender  as  the  mortgagor 
or  secured  party. 

5.  Assuring  that  a.  Taxes,  assessments,  or 
groimd  rents  against  or  affecting  collateral 
are  paid; 

b.  The  line  of  credit  and  collateral  are 
protected  in  fbredosnre,  bankruptcy, 
receivership,  insolvency,  condemnation,  or 
other  Utigation; 

c  Insurance  loss  paymeats,  coadsmnatioa 
awards,  or  similar  proceeds  are  applied  on 
debts  in  accordance  with  lien  priorities  on 
which  the  guarantee  «saa  baaed,  or  to 
rebuilding  or  otherwise  arquiring  aaaded 
replacement  collateral  with  tha  written 
approval  of  FinHA; 

d.  Proceeds  from  the  sale  or  other 
disposition  of  collateral  are  appUed  tai 
accordance  with  tha  lien  priaritiea  oa  whcih 


the  guarantee  is  based,  except  that  procaeda 
from  the  dispositian  of  ooUaieral  such  aa 
macUaary.  aqidpawnt  fmnitBra.  or  fixtures 
may  be  oaed  to  acquire  property  of  similar 
nature  witiwot  wttttan  coacnrrence  of  FotflA; 

e.  The  boiiuwai  complies  with  aU  laws  and 
ordiBances  apjrifoaUc  to  the  line  of  credit,  the 
collateral,  aad/or  operatian  of  the  fom. 

•.  Assuring  that  if  personal  or  corporate 
guarantees  are  part  of  the  collateral  financial 
statements  from  sack  guarantors  will  be 
obtained  whidi  are  not  over  90  days  old.  In 
die  case  of  guarantee*  secured  by  collateral, 
assuring  the  security  is  properly  maintained. 

7.  Obtaining  the  hen  coverage  and  lien 
priorities  spedfied  by  the  lender  and  agreed 
to  by  FmHA,  properly  recording  or  fillip  lien 
or  notice  instruments  to  obtain  or  maintain 
such  Uen  priorities  during  the  existence  of  the 
guarantee  by  FmHA. 

8.  Assuring  that  the  borrower  obtains 
marketable  title  to  the  ooIlateraL 

9.  Assuring  that  the  borrower  (as  defined  in 
7  CFR  part  198a  subpart  A.  §  1980.10e(b)(4}) 
is  not  released  from  liabihty  for  all  or  any 
part  of  the  line  of  credit  except  in 
accordance  with  FmHA  regulations. 

10.  Providing  the  F^nHA  Finance  Office 
with  loan  status  reports  aimuatly  as  of 
December  31  on  Form  FmHA  1980-41, 
"Guaranteed  Loan  Status  Report" 

11.  Obtaining  finandal  statements  &x>m 
each  chattel  loan  secured  borrower  at  least 
annually.  The  lender  is  responsible  for 
analyzing  the  finandal  statements,  taking 
any  servicing  actions  needed,  and  provi<ting 
copies  of  statements  and  record  of  action  to 
the  County  Supervisor. 

12.  Monitoring  the  use  of  loan  funds  to 
assure  they  will  not  be  used  for  any  purpose 
that  will  c<xitribute  to  excessive  erosion  of 
highly  erodible  land  or  to  the  conversion  of 
wetlands  to  produce  an  agricultural 
commodity,  as  further  explained  in  7  CFR 
part  1940,  subpart  C,  exhibit  M. 

D.  The  lender  shall  participate  in  any  farm 
credit  mediation  program  of  a  state  in 
accordance  with  the  rules  of  that  system  and 
7  CFR  part  19ea  subpart  a  t  lMai2e. 

DC  Default  by  Borrower. 

A.  The  lender  will  notify  FmHA  when  a 
borrower  is  30  days  past  due  on  a  payment  or 
if  the  borrower  has  not  met  its 
responsibibties  of  providing  the  required 
financial  statements  to  the  lender  or  is 
otherwise  in  defsult  The  lender  will  notify 
FmHA  of  the  status  of  a  borrower's  default 
on  Form  FmHA  1980-44.  "Guaranteed  Loan 
Borrower  Default  Status."  A  meeting  will  be 
arranged  within  30  days  of  notification  to 
FmHA  of  the  borrower's  default  by  the  lender 
with  the  boiToww  and  FmHA  to  resolve  the 
problem.  Actions  taken  by  the  lender  with 
written  concurrence  of  FmHA  will  include 
but  are  not  Umltad  to  the  curativ*  actiona 
contained  ia  Ibia  subpart 

B.  The  lender  wiU  oegotiate.  in  goad  faith, 
an  attempt  to  resolve  aay  problsB  to  permit 
the  bomnver  to  cure  a  default  where 
raaaonabla.  Tha  leader  agrees  that  if 
liquidation  of  the  aocoont  becosaea  lamliniit. 
die  leader  will  oooakler  tha  botrawar  far  an 
interest  rate  baydowa  nadar  ExhMl  D  of 
subpart  B  of  7  CFR.  part  198IX  and  rsqaest  a 
determination  at  the  boirciwai'a  aligibilny  by 


I 
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FmHA.  The  leader  may  not  Initiate 
foreclosure  actkm  on  die  loan  imtil  80  days 
after  a  determination  has  been  made  with 
respect  to  the  eligibility  of  the  borrower  to 
participate  in  the  Interest  Rate  Buydowa 
Program. 

X.  Uquidatioa.  If  the  lender  condudes  that 
liquidation  of  a  guaranteed  loan  account  ia 
necessary  because  of  one  or  arare  defaults  or 
third  party  actions  that  the  borrower  cannot 
or  will  not  cure  or  eliminate  within  a 
reasonable  period  of  time,  a  meeting  will  be 
arranged  by  die  lender  with  FmHA.  The 
meeting  will  be  held  wnthin  30  days  of  the 
lender's  notification  to  FmHA  of  the 
borrower's  default  When  FmHA  concurs 
with  the  lender's  condasion  or  at  any  time 
condudes  independently  that  liquidation  is 
necessary,  FmHA  %vill  notify  the  lender  and 
the  matter  will  be  handled  as  follows: 

The  lender  will  liquidate  the  line  of  credit 
unless  FmHA.  at  its  option,  decides  to  carry 
out  liquidation. 

A.  Lender's  proposed  method  of 
liquidation.  Within  30  days  after  FmHA's 
concurrence  in  the  lender's  decision  to 
liquidate,  the  lender  will  advise  FmHA  in 
writing  of  its  proposed  detailed  method  of 
liquidation  called  a  liquidation  plan  and  will 
provide  FmHA  with: 

1.  Such  proof  as  FmHA  requires  to 
establish  the  lender's  ownership  of  the 
guaranteed  line  of  credit  agreement  and 
related  security  instruments. 

2.  Information  lists  concerning  the 
borrower's  assets  including  real  and  personal 
property,  fixtures,  claims,  contracts, 
inventory  (including  perishables),  accounts 
receivable,  personal  and  corporate 
guarantees,  and  other  existing  and  contingent 
assets,  and  advise  as  to  whether  or  not  each 
item  is  serving  as  collateral  for  the 
guaranteed  loan. 

3.  A  proposed  method  of  making  the 
maximum  collection  possible  on  die 
indebtedness. 

4.  The  lender  will  obtain  an  independent 
appraisal  report  on  ail  collateral  securing  the 
line  of  credit  which  will  reflect  the  current 
market  value  and  potential  liquidation  value 
The  appraisal  report  is  for  the  purpose  of 
permitting  the  lender  and  FmHA  to  determine 
the  appropriate  liquidation  actions.  Any 
independent  appraiser's  fee  will  be  shared 
equally  by  FmHA  and  the  lender. 

B.  FmHA  'a  response  to  lender's  liquidation 
plan.  FmHA  will  inform  the  lender  in  writing 
whether  it  concurs  in  the  lender's  liquidation 
plan  within  30  days  after  receipt  of  such  plan 
from  the  lender.  If  FmHA  needs  additional 
time  to  respond  to  the  Uquidatioa  plan. 
FmHA  will  advise  the  lender  of  a  deDnite 
time  for  such  response.  Should  FmHA  and 
the  lender  not  agree  on  the  lender's 
liquidation  plan,  negotiation  will  take  place 
between  FmHA  and  the  lender  to  resolve  the 
liquidation;  however,  should  FmHA  opt  to 
conduct  the  liquidation,  FmHA  will  proceed 
as  follows: 

1.  The  lender  will  transfer  to  FmHA  all 
rights  and  interests  necessary  to  allow  FmHA 
to  liquidate  the  line  of  credit  In  this  eveat, 
the  lender  will  not  be  paid  for  any  loas  nntil 
after  the  collateral  is  bqaidated  and  the  final 
lose  is  determbied  by  FmHA. 


2.  FmHA  will  atteaspl  to  obUin  die 
maxiBMBB  amount  of  proceeds  from 
liquidation. 

3.  Options  available  to  FmHA  include  any 
one  or  combination  of  the  usual  coamercial 
metboda  of  Uquidatioa 

C.  Upon  approval  by  FmHA  of  lender's 
liquidation  plan,  the  lender  will  sufaaut  an 
estimated  loas  vrithin  30  days  in  accordance 
with  paragraph  X  of  thia  attachment 

D.  Acceleration.  The  lendw  or  FmHA,  if 
FmHA  liquidates,  will  proceed  as 
expeditiously  as  possible  when  acceleration 
of  the  indebtedness  is  necessary  induding 
giving  any  notices  and  taking  any  other 
required  legal  action.  A  copy  of  the 
acceleration  notice  or  other  acceleration 
documents  will  be  sent  to  FmHA  or  the 
lender,  as  the  case  may  be. 

E.  Liquidation:  Accounting  and  Reports. 
When  the  lender  conducts  the  liquidation,  it 
will  account  for  funds  during  the  period  of 
Uquidation  and  will  provide  FmHA  with 
periodic  reports  on  the  progress  of 
liquidation,  disposition  of  collateral,  resulting 
costs,  and  additional  procedures  necessary 
for  successful  completion  of  liquidation. 
When  FmHA  liquidates,  the  lender  will  be 
provided  with  similar  reports  on  request. 

F.  Determination  of  Loss  and  Payment.  In 
all  liquidation  cases,  final  settlement  will  be 
made  with  the  lender  after  the  collateral  is 
liquidated.  FmHA  will  have  the  right  to 
recover  losses  if  paid  under  die  guarantee 
from  any  party  liable. 

1.  Form  FmHA  449-3a  "Loan  Note 
Guarantee  Report  of  Loss,"  will  be  used  for 
calculation  of  all  estimated  and  final  loss 
determinations.  Estimated  loss  payments 
may  be  approved  by  FmHA  after  the  lender 
has  submitted  a  liquidation  plan  approved  by 
FmHA.  Payment  will  be  made  in  accordance 
with  7  CFR  part  19ea  subpart  R 

2.  When  the  lender  is  conducting  the 
liquidation,  it  may  request  an  estimated  loss 
by  submitting  to  FmHA  an  estimate  of  loss 
that  will  occur  in  connection  with  liquidation 
of  the  loan.  FmHA  will  a^ee  to  pay  an 
estimated  loss  setUement  to  the  lender 
provided  the  lender  applies  such  amount  due 
to  the  outstanding  balance  owed  on  the 
guaranteed  debt  in  accordance  with 
paragraph  X  H  of  this  attachment  Such 
estimate  will  be  prepared  and  submitted  by 
the  lender  on  Form  FmHA  449-3a  using  the 
basic  formula  as  provided  on  the  report 
except  that  the  appraisal  value  will  be  used 
in  lieu  of  the  amount  received  from  the  sale 
of  collateraL  If  it  appears  the  liquidation 
period  will  exceed  90  days,  the  leader  will 
file  an  estimated  loss  claim  within  30  days 
after  FmHA's  concurrence  in  the  lenders' 
proposed  liquidation  plan.  If  the  lender  fails 
to  submit  an  estimated  loss  daim  within  30 
days  of  FmHA's  approval  of  the  liquidation 
plan,  the  lender  will  be  notified  in  writing 
and  FmHA  will  submit  an  estimated  loss 
claim  based  on  the  Agency's  calcnlationa. 
When  a  borrower  Hies  bankruptcy,  see 
section  XVU  Bankruptcy,  of  Form  FmHA 
1980-38,  "Lender's  Agreement  (Line  of 
Credit),"  or  section  XV,  Bankniptcy.  of  diis 
agreement  If  bankruptcy  is  filed,  interest 
accruing  30  days  aftn  approval  of  an 
estimated  loaa  shall  net  be  covered  by  die 
guarantee  of  FmHA  and  riiall  not  be  indnded 


in  any  final  report  of  kiss.  Wbca  one  note  or 
more  than  one  note  has  been  tssaed.  oace 
this  estimated  loas  daim  is  approved  by 
FaiHA.  (iaclading  cases  when  FmHA 
complftee  the  estimated  loes  claim),  the 
lendier  will  discontinoe  interest  aocsral  on  the 
defanhed  hian  except  far  protective 
advances;  Provided,  buwever,  iatesest 
accruing  on  approved  protective  advances 
made  after  approval  of  the  liquidation  plan 
shall  continue  to  be  covered  by  the  guarantee 
until  paid  and  will  be  included  in  the 
calculation  of  any  final  loss  claim  if  not  paid 
sooner  for  purposes  of  computing  losses 
under  the  Contract  of  Guarantee  and  the  loss 
daim  will  be  promptly  processed  in 
accordance  with  the  applicable  FmHA 
regulatiofls.  Interest  amounts  collected  by  the 
lender  in  excess  of  the  maxinram  interest  to 
be  covered  by  the  guarantee  will  be  applied 
to  the  guaranteed  loan  debt  as  provided  by 
FmHA. 

Within  30  days  after  the  report  of  hjss 
estimate  has  been  approved  by  PmHA. 
FmHA  will  send  the  original  report  of  loss 
estimate  to  the  FmHA  Finance  Office  for 
issuance  of  a  Treasury  check  in  payment  of 
the  estimated  amount  due  the  lender. 

After  liquidation  has  been  completed,  a 
final  loss  report  will  be  submitted  on  Form 
FmHA  449-30  by  the  lender  to  FmHA.  Upon 
completion  of  the  final  report  of  loss,  the 
lender  will  provide  FmHA  with  the 
documentation  necessary  to  determine 
whether  estimated  loss  paid  equals  loss 
sustained.  If  the  actual  loss  sustained 
resulted  in  an  overpayment  to  the  lender,  the 
lender  will  reimburse  FmHA  for  the 
overpayment  plus  interest  at  the  note  rate 
from  the  date  of  the  payment  of  the  estimated 
loss.  If  the  actual  loss  sustained  resulted  in 
an  underpayment  to  the  lender,  the  final  loss 
settlement  wiQ  indude  interest  on  the  amount 
of  the  underpayment  from  the  time  of 
approval  of  the  estimated  loss. 

3.  After  the  lender  has  completed 
liquidation,  FmHA.  upon  receipt  of  the  final 
accounting  and  report  of  loss,  may  audit  and 
will  determine  the  actual  loss.  If  FmHA  has 
any  questions  regarding  the  amounts  set  forth 
in  the  final  report  of  loss,  it  will  investigate 
the  matter.  The  lender  will  make  its  records 
available  to  and  otherwise  assist  FmHA  in 
making  the  investigation.  If  FmHA  finds  any 
discrepancies,  it  will  contact  the  leader  and 
arrange  for  the  necessary  corrections  to  be 
made  as  soon  as  possible.  When  PmHA  finds 
the  final  report  of  loss  to  be  proper  in  all 
respects,  it  will  be  tentatively  approved  in  the 
space  provided  on  the  form  for  that  purpose. 

4.  When  the  lender  has  conducted 
liquidation  and  after  ti>e  final  report  of  loss 
has  been  tentatively  approved: 

a.  If  the  loss  is  greater  than  the  estimated 
losa  payment  FmHA  will  send  the  original  of 
the  final  report  of  foas  to  the  Finance  Office 
for  issuance  of  a  Treasury  check  in  payment 
of  the  additional  amount  owed  by  FmHA  to 
the  lender. 

b.  If  the  loss  is  less  than  the  estimated  loss, 
die  lender  will  reimburse  PmHA  fat  ti»e 
overpayment  plus  interest  at  the  note  rate 
fttim  date  of  overpayment. 

5.  If  FmHA  has  conducted  liquidation,  it 
will  provide  an  accounting  and  report  of  iosa 
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to  tbe  lender  and  will  pay  the  lender  in 
accordance  with  the  Contract  of  Guarantee. 

6.  In  thoae  instances  where  the  lender  has 
made  authorized  protective  advances,  it  may 
claim  recovery  for  the  guaranteed  portion  of 
any  loss  of  monies  advanced  as  protective 
advances  and  interest  resulting  from  such 
protective  advances  as  proved  above,  and 
such  payment  will  be  made  by  FmHA  when 
the  final  report  of  loss  is  approved. 

G.  Maximum  amount  of  interest  loss 
payment  Notwithstanding  any  other 
provision  of  this  agreement  the  amount 
payable  by  FmHA  to  the  lender  cannot 
exceed  the  limits  set  forth  in  the  Contract  of 
Guarantee.  If  FmHA  conducts  the  liquidation, 
loss  occasioned  by  accruing  interest 
(including  any  loan  subsidy)  %vill  be  covered 
by  the  guarantee  only  to  the  date  FmHA 
accepts  this  responsibility.  Loss  occasioned 
by  accruing  interest  (including  subsidy)  will 
be  covered  to  the  extent  of  the  guarantee  to 
the  date  of  final  settlement  when  the 
liquidation  is  conducted  by  the  lender 
provided  it  proceeds  expeditiously  with  the 
liquidation  plan  approved  by  FmHA.  When 
the  lender  files  an  estimated  loss  claim  and 
the  claim  has  been  approved  by  FmHA  the 
lender  will  discontinue  interest  accrual  on  the 
defaulted  loan  for  purposes  of  computing 
losses  under  the  Contract  of  Guarantee.  The 
balance  of  accrued  interest  (including  any 
loan  subsidy)  payable  to  the  lender,  if  any. 
will  be  calculated  on  the  final  report  of  loss 
form.  In  no  case  shall  interest  accrue  beyond 
ISO  days  after  the  date  of  the  decision  by  the 
lender  and  FmHA  to  liquidate  the  guaranteed 
debt  without  the  prior  written  authorization 
of  FmHA.  FmHA  may  grant  an  extension  of 
time  when  it  is  established  that  the  loan  is 
unlikely  to  remain  in  liquidation  status,  there 
is  an  underpayment  on  the  estimated  loss,  or 
reliable  appraisals  cannot  be  obtained. 
FmHA  may  also  consider  such  factors  as 
uncertainties  caused  by  litigation,  extended 
redemption  periods,  or  other  comparable 
factors  beyond  the  control  of  the  lender. 

H.  Application  of  FmHA  loss  payment  The 
estimated  loss  payment  shall  be  applied  as  of 
the  dale  of  such  payment.  The  total  amount 
of  the  loss  payment  remitted  by  FmHA  will 
be  applied  by  the  lender  on  the  guaranteed 
portion  of  the  loan  debt.  However,  such 
application  does  not  release  the  borrower 
from  liability.  Such  amounts  are  only  to 
compensate  the  lender  for  the  loss.  (See  Xm 
below.)  In  all  cases,  a  final  Form  FmHA  449- 
30  prepared  and  submitted  by  the  lender 
must  be  processed  by  FmHA  in  order  to  close 
out  the  files. 

/.  Income  from  collateral.  Any  net  rental  or 
other  income  that  has  been  received  by  the 
lender  from  the  collateral  will  be  appUed  on 
the  guaranteed  loan  debt 

/.  Liquidation  costs.  Certain  reasonable 
liquidation  costs  will  be  allowed  during  the 
liquidation  process.  These  liquidation  costs 
%vill  be  submitted  as  pari  of  the  liquidation 
plan.  Such  costs  will  be  deducted  from  gross 
proceeds  from  the  disposition  of  collateral 
unless  the  costs  have  been  previously 
determined  by  the  lender  (with  FmHA 
written  conourence)  to  be  protective 
advances.  If  circumstances  have  changed 
after  submission  of  the  liquidation  plan 
which  require  a  revision  of  liquidation  costs. 


the  lender  «viU  procure  FmHA's  written 
concurrence  prior  to  proceeding  with  the 
proposed  changes.  No  in-house  expenses  of 
the  lender  will  be  allowed.  In-house  expenses 
include,  but  are  not  limited  to,  employee's 
salaries,  staff  lawyers,  travel,  and  overhead. 

K.  Payment  Loss  settlements  payments 
will  be  paid  by  FmHA  within  30  days  after 
the  review  of  the  accounting  of  the  collateral. 

XI.  Protective  Advances.  Protective 
advances  must  constitute  an  indebtedness  of 
the  borrower  to  the  lender  and  be  secured  by 
the  security  iiutrument(s),  FmHA  written 
authorization  is  required  on  all  protective 
advances  in  excess  of  $3,000.  Protective 
advances  include  advances  made  for 
property  taxes,  aruiual  assessments,  ground 
rent  hazard  or  flood  insurance  premiums 
affecting  the  collateral,  and  other  expenses 
necessary  to  preserve  or  protect  the  security. 
Attorney  fees  are  not  protective  advances. 

XII.  Additional  Loans  or  Advances.  Except 
as  provided  for  in  each  borrower's  loan 
agreement  which  was  specifically  approved 
by  FmHA  for  that  specific  borrower,  the 
lender  will  not  make  additional  expenditures 
or  new  lines  of  credit  or  to  any  borrower 
which  has  financial  assistance  guaranteed  by 
FmHA  without  first  obtaining  the  written 
approval  of  FmHA  even  though  such 
expenditures,  lines  of  credit  or  loans  will  not 
be  guaranteed 

XIII.  Future  Recovery.  After  a  line  of  credit 
has  been  liquidated  and  a  final  loss  has  been 
paid  by  FmHA,  any  future  funds  which  may 
be  recovered  by  the  lender,  will  be  pro-rated 
between  FmHA  and  the  lender.  FmHA  will 
be  paid  such  amount  recovered  in  proportion 
to  the  percentage  it  guaranteed  for  the  line  of 
credit  and  the  lender  will  retain  such  amount 
in  proportion  to  the  percentage  of  the 
unguaranteed  portion  of  the  line  of  credit 

XIV.  Transfer  and  Assumption  Cases. 
Refer  to  7  CFR  pari  1980,  subpart  B. 

If  a  loss  should  occur  upon  consummation 
of  a  complete  transfer  and  assumption  for 
less  than  the  full  amount  of  the  debt  and  the 
transferor  debtor  (including  personal 
guarantees)  is  released  from  personal 
liability,  the  lender,  if  it  holds  the  guaranteed 
portioa  may  file  an  estimated  report  of  loss 
of  Form  FmHA  449-30  to  recover  its  pro-rata 
share  of  the  actual  loss  at  that  time.  In 
completing  Form  FmHA  449-30,  the  amount 
of  the  debt  assumed  will  be  entered  on  line 
24  as  Net  Collateral  (Recovery).  Approved 
protective  advances  and  accrued  interest 
thereon  made  during  the  arrangement  of  a 
transfer  and  assumption,  if  not  assiuned  by 
the  transferee,  will  be  entered  on  Form 
FmHA  449-3a  lines  13  and  14. 

XV.  Bankruptcy. 

A.  The  lender  is  responsible  for  protecting 
the  guaranteed  loan  debt  and  all  collateral 
securing  the  loan  in  bankruptcy  proceedings. 
When  the  loan  is  involved  in  a  reorganization 
bankruptcy  proceeding  under  chapters  11, 12 
or  13  of  the  Bankruptcy  Code,  payment  of 
loss  claims  may  be  made  as  provided  in 
paragraph  XV.  For  a  chapter  7  bankruptcy  or 
a  Uquidation  plan  in  a  Chapter  11 
bankruptcy,  only  paragraphs  XV  B  3  and  B  6 
are  applicable. 

B.  Loss  Payments.  1.  Estimated  Loss 
Payments,  a.  If  a  borrower  has  filed  for 
protection  under  a  reorganization 


bankruptcy,  the  lender  wrill  request  a 
tentative  estimated  loss  payment  of  accrued 
interest  and  principal  written  off.  This 
request  can  only  be  made  after  the 
bankruptcy  plan  is  confirmed  by  the  covrt 
Only  one  estimated  loss  payment  is  allowed 
during  the  reorganization  bankruptcy.  All 
subsequent  claims  during  reorganization  will 
be  considered  revisions  to  the  initial 
estimated  loss.  A  revised  estimated  loss 
payment  may  be  processed  by  FmHA  at  its 
option  in  acoordance  with  any  court 
approved  changes  in  the  reorganization  plan. 
At  the  time  the  performance  under  the 
confirmed  reorganization  plan  has  been 
completed,  the  lender  is  responsible  for 
providing  FmHA  with  the  documentation 
necessary  to  review  and  adjust  the  estimated 
loss  claim  to  (a)  reflect  the  actual  principal 
and  interest  reduction  on  any  part  of  the 
guaranteed  debt  determined  to  be  unsecured 
and  (b)  to  reimburse  the  lender  for  any  court 
ordered  interest  rate  reduction  during  the 
term  of  the  reorganization  plan. 

b.  The  lender  «vill  use  Form  FmHA  449-30 
to  request  an  estimated  loss  payment  and  to 
revise  estimated  loss  payments  during  the 
course  of  the  reorganization  plaa  The 
estimated  loss  claim  as  well  as  any  revisions 
to  this  claim  will  be  accompanied  by 
applicable  legal  documentation  to  support  the 
claim. 

c.  Upon  completion  of  the  reorganization 
plan,  the  lender  wdll  complete  Form  FmHA 
1980-44  and  forward  this  form  to  the  Finance 
Office. 

2.  Interest  Loss  Payments,  a.  Interest  loss 
payments  sustained  during  the  period  of  the 
organization  plan  will  be  processed  in 
accordance  with  paragraph  XV  B 1. 

b.  Interest  loss  payments  sustained  after 
the  reorganization  plan  is  completed  will  be 
processed  aimually  when  the  lender  sustains 
a  loss  as  a  result  of  a  permanent  interest  rate 
reduction  which  extends  beyond  the  period 
of  the  reorganization  plan. 

c.  Form  FmHA  449-30  will  be  completed  to 
compensate  the  lender  for  the  difference  in 
interest  rates  specified  on  the  Contract  of 
Guarantee  or  Interest  Rate  Buydown 
Agreement  and  the  rate  of  interest  specified 
by  the  bankruptcy  court. 

3.  Final  Loss  Payments,  a.  Final  loss 
payments  will  be  processed  when  the  loan  is 
liquidated. 

b.  If  the  loan  is  paid  in  full  without  an 
additional  loss,  the  Finance  Office  «vill  close 
out  the  estimated  loss  account  at  the  time 
notification  of  payment  in  full  is  received. 

4.  Payment  Application.  The  lender  must 
apply  estimated  loss  payments  first  to  the 
unsecured  principal  of  the  guaranteed  portion 
of  the  debt  and  then  to  the  unsecured  interest 
of  the  guaranteed  portion  of  the  debt  In  the 
event  the  bankruptcy  court  attempts  to  direct 
the  payment  to  be  applied  in  a  different 
manner,  the  lender  will  immediately  notify 
the  FmHA  servicing  office. 

5.  Overpayments.  Upon  completion  of  thcf 
reorganization  plan,  the  lender  will  provide 
FmHA  with  the  documentation  necessary  to 
determine  whether  the  estimated  loss  paid 
equals  the  actual  loss  sustained.  If  the  actual 
loss  sustained,  as  a  result  of  the 
reorganization,  is  greater  than  the  estimated. 
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loss  payment,  the  lender  wiU  submit  ■ 
revised  ostimAtad  Iom  in  order  to  obtain 
payment  of  Ifaa  additional  amovnt  owed  by 
FmHA  to  the  lender.  If  the  actual  loss 
payment  is  less  than  the  estimated  loss,  the 
lender  will  reimburse  FmHA  for  the 
overpayment  phis  interest  at  the  not  rate 
from  the  date  of  the  payment  of  the  estimated 
loss. 

A  Protective  Advances.  If  appixnred 
protective  advances  were  made  prior  to  the 
borrower  having  filed  bankruptcy  as  a  icsoh 
of  prior  liquidation  action,  thMe  protective 
advances  and  accrued  interest  will  be 
entered  on  Form  FmHA  449-3a 

XVI.  Debt  Write-Down.  Refer  to  title  7  of 
CFR  part  1980,  subpart  E  i  1980.125.  The 
maximum  amount  of  hMS  payment  associated 
with  a  loan/line  of  credit  agreement  which 
has  been  written  down  will  not  exceed  the 
percent  of  the  guarantee  muItipUed  by  the 
difference  between  the  outstanding  principal 
and  interest  balance  of  the  loan/line  of  credit 
before  the  write-down  and  tha  outstanding 
balance  of  the  loan/line  of  credit  after  the 
write-down.  The  lender  will  use  Form  FmHA 
449-30  to  request  an  estimated  loss  payment 
to  receive  its  pro-rata  share  of  any  loss 
sustained. 

XVIL  Other  Requirewents.  This  agreement 
is  subiect  to  all  the  provisions  of  7  CFR  part 
1080,  subparts  A  and  B,  and  any  future 
amendments  of  these  regulations  not 
inconsistent  with  this  agreement. 

XVni.  Execution  of  Agreements.  This 
agreement  is  executed  prior  to  the  execution 
of  any  Contract  of  Gaarantee(s)  under  7  CFR 
part  1980,  subparts  A  and  B  and  does  net 
impoec  any  oUigatioa  upon  FmHA  with 
respect  to  execution  of  any  such  contract 
FmHA  in  no  way  warrants  that  such  a 
contract  has  been  or  will  be  executed.  Each 
request  for  a  Contract  of  Guarantee  under 
Exhibit  A  of  7  CFR  part  1960,  subpart  B  will 
be  considered  by  FmH,\  on  a  case-by-case 
basis. 

XIX.  Notices. 

All  requests  for  Contract  of  Guarantee(s) 
and  any  notices  or  actions  will  be  initiated 
through  the  following  FmHA  County  Offices 


XX.  Termination  of  Agreement  Except  for 
FCS  member  institutions  that  have 
acceptable  loan  losses  as  specified  in  the 
introductory  text  of  paragraph  II  of  Exhibit  A, 
7  CFR  part  1960.  subpart  a  this  agreement 
will  terminate  as  to  the  lender's  submission 
of  request  for  Contract  of  Guarantee(s)  under 
exhibit  A,  7  CFR  part  1960.  subpart  B  2  years 
from  the  date  set  forth  in  paragraph  XXI 
unless  otherwise  eariier  revoked  by  FmHA. 
This  agreement  will  remain  in  force  as  to  any 
Contract  of  Gnarantee(s)  issued  pursuant  to 
Exhibit  A.  7  CFR  part  19aa  subpart  B  and 
remaining  extant  at  time  of  expiration  or 
revocation  until  those  Contracts  of 
Guarantees  still  extant  are  conduded. 

XXI.  This  Agreement  is  dated , 

LENDER 

(Name) 

UNITED  STATES  OF  AMERICA 
Farmers  Home  Administration 


(IRS)  liX  Tax  Na) 

By 

By 


Issued  in  Kansas  City.  Missouri  or  January 
24. 1901.       ' 


Tide    

Title    

ATTEST:  

(SEAL) 

Dated:  August  7. 199a 
David  T.  Chen, 

Acting  Administrator,  Farmers  Home 

Administration. 

[FR  Doc.  81-2504  Hied  2-f-ei;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  AvtoHon  Administration 

14  CFR  Parte  21  and  23 

[Decfcat  NOu  e84CE,  SpMial  Condition  23- 
ACE-55] 

Special  Conditions;  Cessna  Model  525 
Airplane 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  special 
conditions;  reopening  of  CMnment 
period. 

summary:  This  notice  announces  the 
reopening  of  the  comment  period  for  the 
notice  of  proposed  rulemaking  (NPRM) 
regarding  special  conditions  for  the 
Cessna  Model  525  airplane.  That  NPRM 
was  published,  in  the  Federal  Re^ster  on 
December  11. 1990  (55  FR  50839];  the 
comment  period  closed  January  10, 1991. 
This  action  provides  for  reopening  the 
comment  period  through  March  1. 1991. 

The  FAA  received  a  request  dated 
January  14. 1991,  from  a  foreign  civil 
airworthiness  authority  for  additional 
time  in  which  to  provide  substantive 
conunents.  The  FAA  has  determined  it 
to  be  in  the  public  interest  to  provide  the 
additional  time  and  the  comment  period 
is  reopened  accordingly. 

dates:  Comments  must  be  received  on 
or  before  March  1. 1991. 

ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administratioa  Assistant  Chief 
Counsel,  ACE-7,  ATTENTION:  Rules 
Docket  Clerk,  Docket  No.  084CE  Room 
No.  1558.  801  East  12th  Street,  Kansas 
City.  Missouri  6410B.  All  cmnments  must 
be  marked:  Docket  No.  084CE. 
Conunents  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  MFORMA-nON  CONTACT: 

Norman  R.  Vetter.  (816)  426-5688. 


Barry  D.( 

Manager,  Small  Airplane  Directtaate, 

Aircraft  CertificQtioa  Service. 

[FR  Doc.  91-2020  Filed  2-4-01:  ft45  am) 


14  CFR  Part  39 
[OeclMt  Na  90-A8VIM2} 

Airworthiness  Directives;  Bei 
Helicopter  Textron.  Inc.  (BHTi),  Model 
204B,  205A,  20SA-1, 205B,  and  212 
Helicopters;  and  BHTI  Manufsc  lured 
Model  UH-1B,  UH-F  and  UH-1H 
Military  HeHcopters 

AQENCv:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthinss  directive  (AD)  that 
would  establish  a  mandatory  retirement 
or  service  life  for  the  main  rotor  pillow 
block  bolts,  washers,  and  nuts  on  BHTI 
Model  204B.  Z05A.  205A-1,  205B.  212 
helicopfers.  and  BlITI-manufactured 
Model  Uli-IB.  UH-IF,  and  UH-lH 
military  helicopters.  The  AD  is  needed 
to  prevent  possible  separation  or  failure 
of  the  main  rotor  hub  assembly  which 
could  result  in  loss  of  control  of  the 
helicopter. 

DATCS:  Comments  must  be  received  on 
or  before  March  22. 1991. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Rules 
Docket.  Office  of  the  Assistant  Chief 
Counsel.  FAA,  4400  Blue  Mound  Road, 
Fort  Worth,  Texas  76193-0007,  Docket 
Ntmiber  90-ASW-42.  or  delivered  in 
duplicate  to  4400  Bhie  Mound  Road, 
room  158.  Building  3B,  of  the  Rules 
Docket  at  the  above  address.  Comments 
must  be  marked:  Docket  No.  90-ASW- 
42.  Comments  may  be  inspected  at  the 
above  location  in  room  158,  Building  3B, 
between  8  a.m.  and  4  pjn.,  weekdays, 
except  Federal  holidays. 

The  applicable  service  bulletin  may 
be  obtained  from:  Bell  Helicopter 
Textiran,  Inc.,  P.O.  Box  482,  Fort  Worth, 
Texas  76101,  or  may  be  examined  In  the 
Rules  Docket. 

FOR  FURTHER  UKFORMATION  CONTACT: 
Mr.  Tom  Henry,  Rotorcraft  Directorate, 
Rotorcraft  Certification  Office.  ASW- 
17a  FAA,  Southwest  Region.  Fort 
Worth,  Texas  76193-0170,  telephone 
(817)  624-5168. 

SUPPLBKNTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
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proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments  received. 

Comments  are  speciflcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket.  Office  of  the 
Assistant  Chief  Counsel.  4400  Blue 
Mound  Road,  Room  158,  Building  3E 
Fort  Worth,  Texas,  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  the 
proposed  AO,^  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-ASW-42."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

There  have  been  reports  of  at  least 
five  cases  of  pillow  block  bolt  fatigue 
cracks  on  BHTI  Model  205A-1  and  212 
helicopters.  Failure  of  all  four  bolts  will 
allow  separation  of  the  main  rotor  from 
the  helicpoter. 

The  FAA  determined  that  these 
special  pillow  block  bolts,  part  number 
(P/N)  20+-011-171-003,  can  no  longer  be 
operated  with  an  unlimited  service  life 
and  these  bolts,  along  with  the  mating 
nuts.  P/N  EBOeO  or  42FLW-820,  and 
washers,  P/N  14O-007-33S28-3,  must  be 
removed  from  further  service  after  a 
specified  time  in  service. 

These  same  bolts,  nuts,  and  washers 
are  used  on  the  military  UH-lE  UH-lF, 
and  UH-IH  helicopters  and  are  subject 
to  the  same  operating  environment 
They  should  be  removed  at  the  same 
time  in  service  as  the  civilian  versions. 

Since  this  condition  is  likely  to  exist 
or  develop  on  helicopters  of  the  same 
type  designs,  the  proposed  AD  would 
establish  a  mandatory  retirement  life  for 
the  main  rotor  pillow  block  bolts,  nuts, 
and  washers  installed  on  these 
helicopten. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12812.  it  is  determined  that  this  proposal 
will  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
proposed  regulation  involves 
approximately  1,250  U.S.  registered 
helicopters  at  a  cost  of  $130  per  aircraft 
to  replace  the  foui  bolts,  four  nuts,  and 
four  washers  every  1,200  hours'  time  in 
service,  for  a  total  fleet  cost  of  $162,500 
each  1,200  hours.  Therefore,  I  certify  that 
this  action:  (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034, 
February  26, 1979];  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  if  promulgated,  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  and  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-(AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13S4(a],  1421  and  1423; 
49  U.S.C.  10e(g)  (Revised  Pub.  L  97-449. 
lanuary  12. 1963);  and  14  CFR  11.89. 

136.13    [Am««d«dl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

B«U  HaUcoptar  Taxtiao.  loc  (BHTI); 
Califoraia  DapaitiiMBl  of  Foraatry; 
Gailick  Hdkoptan;  HaKvkias  and 
Powsfs  Avtatiao,  lac;  lolanutiooal 
Halloaplna,  lac;  Pilot  PvsooimI 
IntanMliaBal.  Inc.;  Soutfaam  Aaro 
Cocporatiaa:  and  SoolfawMt  Florida 
Aviatioo:  Docket  No.  90-ASW-42. 

Applicability:  All  Model  204a  206A,  205A- 
1.  205B,  and  212  helicoptert.  certiflcated  in 
any  category,  and  military  Model  UH-lB, 
UH-lF.  and  UH-IH  helicopters,  certificated 
in  the  resticted  category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  teparation  of  the  main  rotor 
pillow  bloclu  from  the  hub  assembly  as  a 


result  of  bolt!  cracking  which  could  result  in 
loss  of  the  main  rotor  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  the  next  300  hours'  time  in 
service  after  the  effective  date  of  this  AD,  or 
before  attaining  1.200  hours'  total  time  in 
service  on  the  affected  bolts,  or  at  the  next 
hub  assembly  overhaul,  whichever  occurs 
first  remove  the  four  bolts.  P/N  204-011-171- 
003,  joining  the  two  pillow  blocks  to  the  main 
rotor  yoke  assembly.  Replace  the  pillow 
blocks  using  new  bolts,  P/N  204-011-171-003, 
nuts.  P/N  EBOeo  or  42FLW-82a  and  washers. 
P/N  140-007-33S28-9  as  follows: 

(1)  Coat  shank  of  the  bolts  with  corrosion 
prevention  compounds,  such  as  MILr-C-16173 
Grade  1,  and  torque  bolts  and  nuts  64  to  79 
foot-pounds.  Retorque  nuts  within  15  to  30 
hours*  time  in  service  intervals,  three  time 
after  Installation. 

(2)  Apply  sealant  such  as  Bell  P/N  209- 
947-107  TYIH  CL7,  to  the  four  bolt  heads  and 
bushings  surface,  nuts  and  yoke  mating 
surfaces. 

(b)  Thereafter,  remove  bolts  and  associated 
hardware  from  the  pillow  blocks  and  replace 
them  with  new  bolts,  nuts,  and  washers  as 
described  in  this  AD  at  Intervals  not  to 
exceed  1,200  hours'  time  in  service,  or 
whenever  the  bolts  are  removed  for  any 
reason. 

(c)  This  AD  establishes  a  1,200  hour 
retirement  or  service  life  on  the  parts  noted. 
Rework  or  repair  of  the  bolts,  P/N  204-011- 
171-003.  nuts,  P/N  EB080  or  42FLW-82a  and 
washers,  P/N  140-007-33S28-3,  is  not 
authorized. 

(d)  In  accordance  with  SS  21.197  and 
21.199,  flight  is  permitted  to  a  base  where  the 
action  required  by  this  AD  may  be 
accomplished. 

(e)  An  alternate  method  of  compUance  or 
adjustment  of  the  compliance  times,  which 
provides  an  equivalent  level  of  safety  with 
this  AD  may  be  used  when  approved  by  the 
Manager,  Rotorcraft  Certlflcation  Office, 
ASW-170,  Federal  Aviation  Administration, 
Fort  Worth,  Texas  76193-017a 

NOn:  Bell  Helicopter  Textron,  Ina  Alert 
Service  BuUetlns,  A8B  204-00-27,  ASB  205-    ' 
00-38,  and  ASB  212-00-62,  all  dated  June  26, 
1990,  no  revisions,  and  ASB  20SB-00-4,  dated 
October  3a  199a  no  revisions,  and  ASB20SB- 
90^.  dated  October  3a  199a  no  revisions 
pertain  to  this  AD. 

A  copy  of  the  service  bulletins  may  be 
obtained  from  Bell  Helicopter  Textron,  Inc 
RO.  Box  482.  Fort  Worth.  Texas  76101. 

Issued  in  Fort  Wtnlh,  Texas,  on  January  22, 
1991. 

Hanry  A  Annstmog, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certiftcation  Service. 

(FR  Doc  91-2826  Hied  2-4-91;  8:46  am] 
■UMM  eooi  4Sie-1S-H 
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14  CFR  Part  71 

[Alrapace  Docket  Na  90-A8O-19] 

PropoMd  Alteration  of  VOR  Federal 
Airway;  FL 

AQENCV:  Federal  Aviation 
Administration  (FAA],  DOT. 
ACTION:  Supplemental  Notice  of 
proposed  rulemaking. 

SUSiMAllv:  This  supplemental  notice 
amends  a  previous  proposal  to  alter  the 
description  of  very  high  fi'equency 
omnidirectional  radio  range  (VOR] 
Federal  Airway  V-329  located  in  the 
vicinity  of  Eglin  Air  Force  Base  (AFB), 
FL  VOR  Federal  Airway  V-329  was 
utilized  as  a  departure/arrival  route  for 
the  Eglin  AFB  complex.  The  new  route 
proposed  to  realign  V-329  via  the 
Andalusia,  AL,  very  high  frequency 
omnidirectional  radio  range  and  tactical 
air  navigational  aid  (VORTAC]  to 
Montgomery,  AL  The  Flight  Inspection 
Field  Office  has  advised  that  the 
proposed  VOR  radials  between  the 
Andalusia  and  Montgomery,  AL  VOR's 
would  not  pass  flight  inspection.  This 
action  would  now  realign  VOR  Federal 
Airway  V-329  from  VOR  Intersection 
Andal,  FL  to  Montgomery,  AL 
DATES:  Comments  must  be  received  on 
or  before  March  19, 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to: 

Manager,  Air  Traffic  Division,  ASO-500, 
Docket  No.  9Q-ASO-19.  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atianta.  GA  30320. 
The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m.  The  FAA  Rules  Docket  is  located 
in  the  Office  of  the  Chief  Counsel,  room 
916,  800  Independence  Avenue  SW., 
Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591:  telephone:  (202) 
267-9250. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Commimications  should 
identify  the  airepace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  90- 
ASO-19."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  the  description  of  VOR  Federal 
Airway  V-329  located  in  the  vicinity  of 
Eglin  AFB,  FL.  The  FAA  published  an 
earlier  notice  proposing  to  realign  V-329 
from  the  Corky  Intersection  via 
Andalusia,  AL  to  Montgomery,  AL  on 
December  5, 1990  (55  FR  50188).  The 
Andalusia  VOR  would  not  pass  flight 
check;  therefore,  the  FAA  is  again 


realigning  V-329  direct  to  Montgomery 
&t)m  Andal.  FL  Section  71.123  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6G  dated 
September  4, 1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  federal  airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854: 49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.89. 

§71.123    [Amended] 

2.  S  71.123  is  amended  as  follows: 

V-329    (Revised) 

From  INT  Monroeville.  AL,  104T(100°M) 
and  Montgomery,  AL  188T  (185*M)  radials; 
Montgomery;  to  Vulcan,  AL 

Issued  in  Washington,  DC,  on  January  25, 
1991. 

HaioM  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  91-2627  Filed  2-4-91;  8:45  am] 
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R  Psdsral  Aviation 
Adndnittntion  (FAA).  EXTT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 


K  TUa  Notice  proposes  to 
designate  a  TOQ-foot  trensitkni  area  at 
Kinginaa  Kaosas.  to  provide  controUed 
airspace  tor  aircraft  executing  a  new 
instrument  approach  procedure  to  the 
Kingman  Municipal  Airport  Kingman. 
Kansas  (utilizing  the  Hutchinson, 
Kansas  VORTAC  as  a  navigational  aid). 
This  proposed  action  would  change  the 
airport  status  from  Visual  Flight  Rules 
(VFR)  to  Instrument  Flight  Rules  [IFR). 
DATES:  Comments  must  be  received  on 
or  before  March  4. 1991. 
aooimm.  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administratioa.  Manager,  System 
Management  Branch.  Air  Traffic 
I}ivi8ion.  ACE-<S3a  601  East  12tfa  Street. 
Kansas  Qty,  Missouri  64106.  Telephone 
(816)  42B-940S. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Assistant  Chief 
Counsel  Central  Region.  Federal 
Aviation  Administration,  room  15SA.  601 
East  12th  Street  Kaosas  City,  Missouri. 

An  informal  docket  may  be  examined 
at  the  OfHce  of  the  Manager.  System 
Management  Branch,  Air  Traffic 
Division. 


FOM  FUHTNm  MWIIATIOSI  CONTACT 
Lewis  G.  Earp,  Airspace  Spedelist 
System  Management  Branch.  Air  Traffic 
Division.  ACE-530,  FAA.  Central 
Region,  601  East  12th  Street.  Kansas 
City.  Missouri  64106,  Telephone  (816) 
426-3406. 

ANY 


Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arg\unents 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  System  Management  Branch,  Air 
Traffic  Division.  Federal  Aviation 
Administration.  801  East  12th  Street 
Kansas  City.  Missouri  64106.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available 
both  before  and  after  the  closing  date 


for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons. 

AvailabiUtyafNFllM 

Any  fierson  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
System  Management  Branch.  601  East 
12th  Street  Kansas  Qty.  Missouri  64106, 
or  by  callii«  (816)  426-3406. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  furdier  NPRMS  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  subpart  G.  |  71.161  of  the 
Federal  Aviation  Regulations  [14  CFR 
part  71]  by  designating  a  700-foot 
transition  area  at  Kin^an.  Kansas.  To 
enhance  airport  usage,  a  new  instrument 
approach  procedure  is  being  developed 
for  the  Kingman  Municipal  Airport 
Kingman.  Kansas,  utilizing  the 
Hutchinson  VORTAC  as  a  navigational 
aid.  This  navigational  aid  would  provide 
new  navigational  guidance  for  aircraft 
utilizing  the  airport  The  estabUshment 
of  a  new  instrument  approach  procedure 
based  on  this  navigational  aid  entails 
designation  of  a  transition  area  at 
Kingman.  Kansas,  at  and  above  700  feet 
above  ground  level,  within  which 
aircraft  are  provided  air  traffic  control 
service.  Transition  areas  are  designed  to 
contain  IFR  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  terminal  and  en  route  environment. 
The  intended  effect  of  this  action  is  to 
ensure  segregation  of  aircraft  using  the 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  from  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR).  This  action  would  change  the 
airport  status  from  VFR  to  IFR.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G,  dated  September  4. 
1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 
Tturefore.  this  proposed  regulation — (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 


only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety,  transition  areas. 

The  Proposed  Amendraent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71-OE8iaNATK>N  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTINO  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134e(a).  1354(a).  1510; 
Executive  Order  10B54:  40  U.S.C.  10e(g) 
(Revised  Pub.  L  97-440.  January  12. 1983);  14 
CFR  11.69. 


$71,181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Kingman.  Kansas  [Revised] 

That  airspace  extending  upward  from  700 
ft.  above  the  surface  within  a  5-mile  radius  of 
the  Kingman  Municipal  Airport  (iat. 
37*40'00"N..  long.  98*0r21"W.);  and  within  2.6 
miles  each  side  of  the  Hutchinson.  Kansas 
VORTAC  187*  radial  extending  from  the  5- 
mile  radius  area  to  13  miles  north  of  the 
Kingman  Airport  excluding  that  airspace  that 
overlies  the  Hutchinson.  Kansas,  transition 
area. 

Issued  in  Kansas  City.  Missouri  on  January 
18.1991. 

Tboinas  G.  Klooek. 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  91-2628  Filed  2-4-91: 8:45  am] 
SNJJNQ  coot  4S10-1S-II 


14  CFR  Petri  71 

[Airspace  Docket  Ma  tO-ACE-18] 

Propoeed  Destgnetion  of  Transition 
MO 


aqincy:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  Notice  proposes  to 
designate  a  700-foot  transition  area  at 
Monett,  Missouri,  to  provide  controlled 
airspace  for  aircraft  executing  a  new 
instrument  approach  procedure  to  the 
Monett  Municipal  Airport,  Monett, 
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Missouri  (utilizing  the  Neosho,  Missouri 
VORTAC  as  a  navigational  aid).  This 
proposed  action  will  change  the  airport 
status  bom  VFR  to  IFR. 

DATit:  Comments  must  be  received  on 
or  before  March  4, 1991. 

ADORlssit:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration.  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  ACE-530. 601  East  12th  Street 
Kansas  City,  Missouri  64106,  Telephone 
(816)  426-3408. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Assistant  Chief 
Counsel,  Central  Region,  Federal 
Aviation  Administration,  room  1558,  601 
East  12th  Sti«et  Kansas  City,  Missouri. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division. 

FOR  njRTHER  INFORMATION  CONTACT. 

Lewis  G.  Earp,  Airspace  Specialist 
System  Management  Branch.  Air  Traffic 
Division,  ACE-530,  FAA.  Centi>al 
Region,  601  East  12th  Street.  Kansas 
City,  Missouri  64106,  Telephone  (816) 
426-3408. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  System  Management  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administi-ation,  601  East  12th  Sti^et 
Kansas  City.  Missouri  64106.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available 
both  before  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
System  Management  Branch.  601  East 
12th  Street  Kansas  City,  Missouri  64106. 
or  by  calling  (816)  426-3408. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  NPRMS  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  subpart  G,  {  71.181  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  designating  a  700-foot 
transition  area  at  Monett  Missouri.  To 
enhance  airport  usage,  a  new  instrument 
approach  procedure  is  being  developed 
for  the  Monett  Municipal  Airport 
Monett  Missouri,  utilizing  the  Neosho, 
Missouri  VORTAC  as  a  navigational 
aid.  This  navigational  aid  would  provide 
new  navigational  guidance  for  aircraft 
utilizing  the  airport.  The  establishment 
of  a  new  instrument  approach  procedure 
based  on  this  navigational  aid  entails 
designation  of  a  transition  area  at 
Monett  Missouri,  at  and  above  700  feet 
above  ground  level,  within  which 
aircraft  are  provided  air  traffic  control 
service.  Transition  areas  are  designed  to 
contain  IFR  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operations  and  while  transiting  between 
the  terminal  and  en  route  environment 
The  intended  effect  of  this  action  is  to 
ensure  segregation  of  aircraft  using  the 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  from  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR).  I^s  action  would  diange  the 
airport  status  from  VFR  to  IFR.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  repubUshed  in 
Handbook  7400.6G,  dated  September  4. 
1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "major  rule"  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this 
proposed  rule  will  not  have  a  si^iificant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 


PART  71— DESIGNATION  OF  FEOFAAI 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authorify  citation  for  part  71 
continues  to  read  as  follows: 

Auftority:  49  U.S.C.  1348(a).  1364(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.69. 

871.161    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Mooett  Kfiaaouri  pievised] 

That  airspace  extending  upward  fireei  700 
ft  above  the  surface  withLi  a  5-mile  radius  of 
the  MoneM  Municipal  Airport  (Iat  38*S4'30" 
N..  long.  94*0100"  W):  and  within  2  miles 
each  side  of  Neosho  VORTAC  064*  radial 
extending  from  the  5-mile  radius  area  to  8 
miles  west  of  the  Monett  Airport 

Issued  in  Kansas  City,  Missouri  on  January 
18, 1991. 

Thomas  G.  Klooek, 

Acting  Manager,  Air  Trafpc  Division,  Central 
Region. 

[FR  Doc.  91-2629  Filed  2-4-91;  8:45  am] 
iiujNa  cooc  4sie-is-ii 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  330 

RIN  3220-AA82 

Determination  of  Daily  Benefit  Rates 

agency:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

summary:  The  Raiboad  Retirement 
Board  (Board)  hereby  proposes  to  revise 
part  330  of  its  regulations  under  the 
Railroad  Unemployment  Insurance  Act. 
Proposed  part  330  sets  forth  Board 
procedures  for  computing:  (1)  An 
employee's  daily  benefit  rate  for  a  given 
benefit  year,  and  (2)  the  maximum  daily 
benefit  rate  authorized  under  the  1988 
amendments  to  the  Act 
DATES:  Comments  must  be  submitted  by 
April  8, 1991. 

ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board.  844  Rush 
Street  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATK>N  CONTACT 

Thomas  W.  Sadler,  Assistant  General 
Counsel,  Railroad  Retirement  Board, 
Bureauy  of  Law,  Chicago,  Illinois  60611: 
(312)  751-4513  (FTS  386-4513). 
SUPPLEMENTARY  INFORMATION:  Part  330 
of  20  CFR  chapter  II  was  last  amended 
on  October  29, 1975  (40  FR  50257),  to 
provide  information  about  new  Board 
procedures  adopted  following  the 
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enactment  of  the  1975  amendments  to 
the  RailnMd  UnemployTnettt  Insurance 
Act.  In  the  period  soice  then.  Board 
procedures  and  forms  have  been 
modified  to  simplify  the  collection  of 
data  relating  to  this  part  and  to 
eliminate  collection  of  unnecessary 
data. 

Under  the  1975  amendments,  the 
maximum  daily  benefit  rate  was 
increased  to  S25.00,  and  no  further 
increase  was  possible  except  through 
legislative  enactment  On  November  10, 
1988.  section  7201  of  the  Railroad 
Unemployment  Insurance  and 
Retirement  Improvement  Act  of  1988 
(Pub.  L  100-M7. 102  Stat.  3774)  was 
enacted  to  amend  section  2  of  the 
Railroad  Unemployment  Insurance  Act 
to  increase  the  maximum  daily  benefit 
rate  from  $25.00  to  $3a00  and  to 
prescribe  a  procedure  for  determining 
when  the  maximum  daily  benefit  rate 
may  increase  further.  Under  Public  Law 
100-647.  the  Railroad  Retirement  Board 
is  required  to  compute  annually  the 
maximum  daily  benefit  rate  in 
accordance  with  the  new  statutory 
procedure  and  then  to  publish  notice  of 
such  maximum  daily  benefit  rate. 

Under  the  1988  amendments,  future 
increases  in  the  maximum  daily  benefit 
rate  are  indexed  on  a  yearly  basis  to 
increases  in  wages,  as  reflected  by 
increases  in  the  maximum  compensation 
base  provided  for  tier  I  taxes  under  the 
Railroad  Retirement  Tax  Act  (Chapter 
22  of  the  Internal  Revenue  Code  of  1986). 
The  tier  I  compensation  base  is  adjusted 
annually  so  that  it  is  the  same  amount 
as  the  social  security  wage  base  under 
the  Federal  Insurance  Contributions  Act; 
the  social  security  wage  base  is  adjusted 
annually  to  reflect  growth  in  average 
national  wages. 

Consequently,  whether  the  maximum 
daily  benefit  rate  will  increase  depends 
on  the  extent  of  the  increase  in  the  tier  I 
compensation  base  under  the  Railroad 
Retirement  Tax  Act.  For  example,  the 
tier  I  compensation  base  increased  from 
$45,000.00  to  $48,000.00  for  1989.  Under 
the  new  indexing  procedure,  the  amount 
of  that  increase  was  sufficient  to 
produce  an  increase  in  the  maximum 
daily  benefit  rate  from  $30.00  to  $31.00. 
That  increase  applied  to  days  of 
unemployment  aiid  sickness  in 
registration  periods  beginning  after  June 
30, 1980  because  of  the  increase  in  the 
tier  I  earnings  base  for  1989.  However, 
when  the  tier  I  base  increased  to 
$51,300.00  for  1990.  that  increase  was 
not  sufficient  to  trigger  an  increase  in 
the  daily  benefit  rate  for  days  of 
unemployment  or  sickness  beginning 
aftei  'une  3a  199a 


Pursuant  to  the  new  statutory 
procedure,  on  December  7, 1988  the 
Board  published  a  notice  in  the  Federal 
Register  that  the  maximum  daily  benefit 
rate  would  increase  to  $31.00  in  July, 
1989  (53  FR  49369-49370).  On  February 
28. 1990.  the  Board  published  a  notice  in 
the  Federal  Register  that  the  maximum 
daily  benefit  rate  would  remain  at  $31iX) 
with  respect  to  days  of  unemployment 
or  days  of  sickness  in  registration 
periods  beginning  after  June  30, 1990  (55 
FR7075). 

Part  330  is  therefore  being  revised  to 
describe  the  procedure  for  computing 
the  maximum  daily  benefit  rate  and  for 
notifying  interested  parties  of  the  results 
of  such  computation. 

This  part  is  also  being  revised  to 
reflect  current  Board  procedures  for 
determining  an  employee's  daily  benefit 
rate  and  to  make  the  language  of  the 
regulation  more  readable.  Specifically. 
S  330.3(c)  is  proposed  to  be  revised  to 
reflect  that  the  ntmiber  of  miles 
constituting  a  basic  day  for  certain 
railroad  occupations  has  increased  from 
the  100  and  150  mile  standards  presently 
found  in  S  330.2(b).  Section  330.5  is 
proposed  to  be  revised  to  provide  that 
an  employee's  daily  benefit  rate  shall  be 
considered  the  minimimi  daily  benefit 
rate  of  $12.70  until  the  employee  or  his 
or  her  employer  provides  evidence  as  to 
the  employee's  last  daily  rate  of 
compensation  in  the  applicable  base 
year. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
regulatory  analysis  is  required.  The 
information  collections  under  this  part 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  3220-0007,  3220-0008  and  3220- 
0097. 

Ust  of  SubiecU  in  20  CFR  Part  330 

Railroad  employees.  Railroad 
employers:  Railroad  unemployment 
benefits. 

For  the  reasons  set  out  in  the 
preamble,  part  330  of  title  20  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
revised  to  read  as  follows: 

PART  330— DETERMINATION  OF 
DAILY  BENEFIT  RATES 

330.1  Introduction. 

330.2  Computation  of  daily  benefit  rate. 

330.3  Daily  rate  of  compensation. 

330.4  Last  railroad  employment  in  the  base 
year. 

330.5  Procedure  for  obtaining  and  using 
information  about  daily  rate  of 
compensation. 

Autiiority:  45  U.S.C  362(1). 


993ai    Mroductloa 

The  Railroad  Unemployment 
Insurance  Act  provides  for  the  payment 
of  benefits,  at  a  specified  daily  benefit 
rate,  to  any  qualified  employee  for  his  or 
her  days  of  unemployment  or  days  of 
sickness,  subject  to  a  maximum  amount 
per  day.  The  "daily  benefit  rate"  for  an 
employee  is  the  amount  of  benefits  that 
he  or  she  may  receive  for  each 
compensable  day  of  unemployment  or 
sickness  in  any  registration  period,  not 
counting  days  of  unemployment  or 
sickness  in  the  employee's  non- 
compensable  waiting  period.  This  part 
explains  how  the  daily  benefit  rate  is 
determined. 

$3302    Computation  Of  daOy  bcnem  rate. 

(a)  Basic  formula.  A  qualified 
employee's  daily  benefit  rate  for  a  given 
benefit  year,  as  defined  in  part  302  of 
this  chapter,  is  an  amount  equal  to  60 
percent  of  the  employee's  daily  rate  of 
compensation  for  his  or  her  last  railroad 
employment  in  the  applicable  base  year, 
but  such  rate  will  not  exceed  the 
maximum  amount  set  forth  in  paragraph 
(b)  of  this  section  nor  will  it  be  less  than 
$12.70  per  day. 

(b)  Maximum  daily  benefit  rate.  The  . 
maximum  daily  benefit  rate  is  the 
greater  of  $30.00,  or  the  amount 
computed  on  the  basis  of  this  formula: 


BR  =  25     1  + 

I 


A-600 
900 


In  this  formula.  "BR"  represents  the 
maximum  daily  benefit  rate,  and  "A" 
represents  the  amount  obtained  by 
dividing,  by  60.  the  amount  of  tier  I 
Railroad  Retirement  Tax  Act  earnings 
base  as  provided  for  in  section 
3231(e)(2)  of  the  Internal  Revenue  Code 
of  1966  (26  U.S.C.  3231(e)(2))  for  the 
calendar  year  in  which  the  benefit  year 
begins,  with  this  quotient  being  rounded 
down  to  the  nearest  multiple  of  $100.00. 
If  the  maximum  daily  benefit  rate  so 
computed  is  not  a  multiple  of  $1.00.  the 
Board  will  round  it  to  the  nearest 
multiple  of  $1.00.  Such  rounding  will  be 
upward  if  the  amount  so  computed  is 
equidistant  between  two  multiples  of 
$1.00. 

(c)  When  increase  effective. 
Whenever  the  annual  application  of  the 
formula  in  paragraph  (b)  of  this  section 
triggers  an  increase  in  the  maximum 
daily  benefit  rate,  such  increase  will 
apply  to  days  of  unemployment  or  days 
of  sickness  in  registration  periods 
beginning  after  June  30  of  the  calendar 
year  involved  in  the  computation  of  "A" 
in  that  formula. 
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(d)  Notice.  Whenever  Ihe  annual 
applipatten  of  the  formula  ia  paragraph 
(b)  cf  this  saotioB  triggers  aa  increase  in 
the  mamin— 11  daily  benefit  rate,  or  if  ihe 
annual  apfdicatioa  of  the  formula  does 
not  Mgger  an  increase,  the  Board  wiQ 
publiab  a  aotioe  ia  the  Fadaral  Raiialar 
explaining  how  it  coaipated  the 
maximum  daily  benefit  rate  for  the  year. 
The  Baaed  will  also  notify  each 
employer  of  the  maximum  amount  of  the 
daily  benefit  rate.  The  Board  will  make 
the  GomputatioB  as  soon  as  it  knows  the 
amount  of  the  tier  I  Railroad  Stx^semneot 
Tax  Act  earnings  base  under  3231(e)(2) 
of  the  Internal  Kevemie  Code  of  1986  far 
each  calendar  year  and  will  pubiisfa 
notice  as  soon  as  possible  thereafter  but 
in  no  event  later  than  June  1  of  each 
year.  kiformatioB  as  to  the  current 
amount  of  the  maaimum  daily  benefit 
rate  will  also  be  available  in  any  Board 
district  or  regional  office  or  bom  the 
Bureau  of  Unemployment  and  Sickness 
Insurance. 

(e)  Soiaves  of  information.  In 
determining  an  employee's  daily  rate  of 
compensation  for  tiie  jmrpose  of 
computiag  liis  or  her  ^iy  benefit  rate, 
the  Board  will  rely  on  information 
furnished  by  the  employee  and  bis  or 
her  last  employer  in  the  base  year.  An 
employee's  earnings  fi^m  employment 
not  covered  by  the  Railroad 
Unemployment  Insurance  Act  are  not 
considered  in  computing  his  or  her  daily 
benefit  rate. 

§  33a3    OaRy  rats  of  compensation. 

(a)  Definition.  An  employee's  daily 
rate  of  compensation  is  his  or  her 
straight-time  rate  of  pay.  including  any 
cost-of-living  allowance  provided  in  any 
applicable  working  agreement.  It  does 
not  Include  any  overtime  pay,  penalty 
payment  or  other  special  allowance 
except  as  hereinafter  provided.  An 
employer's  or  employee's  report  of  the 
daily  rate  of  coaipensatioiB  shall,  in  the 
absence  of  information  to  the  contrary, 
and  subject  to  the  considerations  set 
forth  ia  this  section  and  S  i  330.4  and 
330.5.  be  considered  to  show  the  daily 
rate  of  compensation  of  the  employee  by 
or  for  whom  the  report  has  been 
furnished.  Where  a  rate  other  than  a 
daily  rate  is  reported,  the  Board  will 
convert  it  to  a  daily  rate. 

(bj  Hourly,  weekly  or  monthly  rate. 
As  hourly  rale  shall  be  converted  to  a 
daily  rate  by  multiplying  such  hourly 
rate  by  the  tuuaber  «f  hours  constitutiog 
a  working  day  for  the  employee's 
occi^tion  or  dass  of  service.  A  weekly 
or  moatUy  rate  shaU  be  converted  to  a 
daily  rate  by  dividing  such  rate  by  the 
number  of  woiicing  days  constituting  the 
work  week  or  wcnk  month,  as  the  case 


may  be.  for  the  enqdoyee^s  occapatioa 
or  dass  of  service. 

(c)  A^eage  rata.  When  a  ooUectire 
bargaining  agreement  pmvides  for 
payment  of  oonpensaliaa  on  a  mileage 
basis,  the  empfoyee's  daily  rate  of 
compeosatian  is  his  or  her  rate  of  pay 
for  tlie  somber  trf  miles  oonstitoting  a 
basic  day.  including  any  aUowance.  as 
prescribed  by  the  a^eeaieal.  that  is 
added  to  his  or  her  basic  rate  of  pay  for 
the  number  of  miles  constituting  a^basic 
day. 

(d)  Piece  rate  or  tonnage  rede.  Where 
a  piece  rate  or  tonnage  rate  is  reported, 
the  daily  rate  of  compensation  shaU  be 
determkied  by  computing  the 
employee's  average  earnings  per  day  for 
the  days  on  which  he  or  she  wodced 
substantially  full  time  (excluding  any 
overtime  pay  or  penalty  rates)  at  such 
piece  rate  or  tonnage  rate  during  'Sie  last 
two  pay  periods  in  which  he  or  ikss 
engaged  in  such  work  in  tfie  base  year. 

(e)  Commissions  or  percentage  of 
sales.  Where  the  compensatioa  reported 
consists  of  or  includes  commissions  or 
percentages  of  sales,  the  daily  rate  of 
such  commissions  or  percentage  of  sales 
shall  be  detemrined  by  computing  the 
employee's  average  net  commissions  or 
percentage  earnings  (exduding  any 
amounts  he  or  she  received  to 
compensate  him  or  her  for  experwes)  per 
day  for  ^  days  in  the  last  two  pay 
periods  in  which  he  or  she  wo riced  on  a 
commission  or  percentage  basis  in  the 
base  year. 

(f)  International  service.  In  the  case  of 
an  employee  who,  on  Iris  last  day  of 
employment  in  tfie  base  year,  worked 
partly  outside  the  United  States  and 
partly  in  the  United  States  for  an 
employer  not  conducting  the  prindpal 
part  of  its  business  in  ^  United  States, 
the  eropk>yee's  daily  rate  of 
compensation  shall  be  determined  in  lite 
same  manner  as  it  would  if  all  his 
service  oo  that  day  had  t>een  rendered 
in  the  United  States. 

$3004    Laat  raMraad  smpteyatanUn  the 
tMsayeac 

The  phrase  "last  railroad  eatpkry^Beat 
in  the  applicable  base  year",  as  used  in 
S  330.2(a)  of  this  part,  means  generally 
the  employee's  last  "service  performed 
as  an  employee",  within  the  aieanix^  of 
section  l^g)  of  the  Railroad 
Unemployment  insurance  Act  if  an 
employee  did  not  actually  perform  any 
service  as  an  employee  in  the  app&cable 
base  yeea  (the  calendar  year  preceding  a 
benefit  year)  but  did  receive  qualifying 
compensation  such  as  vacation  pay  or 
pay  foi'  tune  lost  for  days  in  such  base 
year,  the  Board  will  consider  that  his  or 
her  last  railroad  employment  in  the  base 
year  was  the  employmeDt  on  which  the 


qualifying  conqtensation  was  based.  The 
daily  rate  of  SKh  compensation  iMH  be 
deemed  to  be  ^tn  emfiteyee's  daily  rate 
of  conpenaation  for  purposes  of  ^s 
part.  If  an  employee's  last  rnlroed 
empioywiciH  m  fhe  base  year  oasad  or 
temporary  woi4c  and  was  performed 
whfie  on  foriou^  from  o^ier  base  year 
railroad  employment  the  Board  wiH 
disregard  the  daily  rate  of  com]>ensation 
paid  for  the  casual  or  temporary  woilc  if 
such  rate  of  compensation  produces  a 
daily  benefit  rate  lower  ftan  the  daily 
benefit  rate  based  en  tfie  daily  rate  of 
compensation  for  the  employment  from 
which  the  employee  was  furiooghed. 


daNy  ralasff 


(a)  Jnfermation  furnished  by 
employers.  Every  employer,  as  defined 
in  part  301  of  this  diapter,  shaH  funrisb 
information  to  &e  Board  with  respe<^  to 
the  daily  rate  of  compensation  of  each 
employee  for  his  ix  her  last 
employement  in  Ae  applicable  base 
year.  TTie  enrployer  shall  make  such 
report  when  it  files  its  annua!  report  of 
compensation  in  accordance  with  part 
209  of  this  chapter  and  shall  use  the 
form  prescribed  by  ^tte  Board  for  Aat 
purpose.  If  an  employee's  last  daily  rate 
of  compensation  in  the  base  year  is 
$99.99  or  more,  the  employer  may  report 
such  rate  as  $99.89  inst^d  of  the 
employee's  actual  last  daily  rate  of 
compensation.  In  the  absence  of 
evidence  to  the  contrary  or  a  challenge 
by  the  employee,  the  daily  rate  of 
compensation  provided  by  an  employer 
under  this  section  shall  be  used  to 
compute  a  qualified  employee's  daily 
benefit  rate.  If  an  employer  fails  to 
report  that  last  daily  rate  of 
compensation  for  a  qualified  employee 
who  has  applied  for  benefits  or  iiF  aa 
employee  challenges  the  daily  rate 
reported  by  an  employer,  the  procedure 
in  paragraphs  (b)  and  (c)  of  this  section 
will  apply. 

(b)  Information  furnished  by 
employee.  The  Board  will  afford  an 
employee  an  opportunity  to  establish  his 
or  her  last  daily  rate  of  compensation  if 
the  base  yvm  employer  did  not  report  a 
rate  for  the  employee  on  its  annual 
report  of  coBq}ensation  or  if  the 
employee  challenges  the  accuracy  of  the 
rate  reported  by  the  employer.  Unless 
deemed  uiweasonable,  a  daily  rate  of 
compensation  reported  by  an  employee 
under  due  paragraph  will  be  used 
proviBiaaaliy  to  compate  his  or  her  daily 
benefit  rate,  bat  mch  rate  will  be 
verified  in  aocordarax  with  paragraph 
(c)  of  this  section.  In  any  case  on  which 
the  employee's  report  is  deemed 
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unreasonable  and  no  employer  report 
has  been  provided,  the  employee's 
report  shall  be  disregarded,  and  the 
Board  will  seek  to  verify  the  employee's 
last  daily  pay  rate  in  accordance  with 
paragraph  (c)  of  this  secton.  Pending 
receipt  of  such  verification,  the 
employee's  daily  beneHt  rate  shall  be 
set  at  $12.70. 

(c)  Employer  verification.  Whenever 
an  employee  has  established  a  daily 
rate  of  compensation  tmder  paragraph 
(b)  of  this  section,  the  Board  will  request 
the  employee's  base  year  employer  to 
verify  such  rate  within  30  days.  If  such 
verification  is  not  received  within  30 
days,  the  employee's  daily  rate  of 
compensation  may  be  based  upon  other 
evidence  gathered  by  the  Board  if  such 
evidence  is  reasonable  in  light  of 
compensation  rates  reported  for  other 
employees  of  the  base  year  employer  in 
the  same  occupation  or  class  of  service 
as  the  employee  or  in  light  of  previous 
compensation  rates  reported  by  the  base 
year  employer  for  its  employees.  A  daily 
benefit  rate  established  under  this 
paragraph  may  not  exceed  the  maximiun 
daily  benefit  rate  established  under  this 
part 

(d]  Protest  An  employee  who  is 
dissatisfied  with  the  daily  benefit  rate 
computed  under  this  part  may  contest 
such  computation  in  accordance  with 
part  320  of  this  chapter. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  3220-0007, 
3220-0006  and  3220-0000.) 

Dated:  January  8, 1991. 

By  Authority  of  the  Board. 
Beatrice  Entidd, 
Secretary  of  the  Board. 
(FR  Doc  91-2853  Filed  2-4-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

lnt«mai  R«v«ntM  8«rvlc« 

26CFR  Parti 
[PS-M-M] 
RIN  1S45-AP1* 

Low-lncofiM  Housing  Cr«<flt  and 
RRREA 

AQBICV:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


it:  This  document  contains 
proposed  Income  Tax  Regulations 
concerning  the  low-income  housing 
credit  of  section  42  of  the  Code.  The 
proposed  regulations  address  the 
question  whether  a  building  financed 
with  the  proceeds  of  a  below  market 


loan  under  an  Affordable  Housing 
Program  estabUshed  pursuant  to  section 
721  of  the  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1989 
(FIRREA)  is  a  federally  subsidized 
building  for  purpose  of  section  42.  This 
information  will  enable  taxpayers  who 
obtain  financing  under  an  Affordable 
Housing  Program  for  a  building  eligible 
for  the  section  42  credit  to  determine  the 
correct  applicable  percentage  under 
section  42(b). 

DATES:  Written  comments  must  be 
received  by  April  8. 1991. 
AOOMSSU:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service.  P.O.  Box  7604,  Ben 
Franklin  Station.  (Attn:  CC:CORP:T:R 
(PS-89-90)].  room  4429,  Washington.  DC 
20044. 

FOR  mirmiR  mromiATioN  contact: 
Christopher ).  Wilson  202-377-6349  (not 
a  toll-fiee  call). 

SUWLCMfNTAMV  INFOflMATION: 

Background 

This  document  contains  proposed 
regulations  providing  certain  rules 
applicable  to  the  low-income  housing 
credit  of  section  42,  which  was  enacted 
by  section  252  of  the  Tax  Reform  Act  of 
1986  (Pub.  L  99-514]  and  amended  by 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  (Pub.  L  100-647), 
the  Omnibus  Budget  Reconciliation  Act 
of  1989  (Pub.  L  101-239),  and  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L 101-506).  Section  721  of 
FIRREA  (Pub.  L  101-73)  requires  each  of 
the  12  Federal  Home  Loan  Banks 
(Banks)  to  establish  an  Affordable 
Housing  Program.  Under  the  Affordable 
Housing  Programs,  the  Banks  subsidize 
loans  made  to  providers  of  low-  and 
moderate-income  rental  housing.  Since 
the  enactment  of  FIRREA.  taxpayers 
have  raised  the  question  whether  a 
building  funded  in  whole  or  in  part  with 
a  below  market  Affordable  Housing 
Program  loan  is  a  federally  subsidized 
building  for  purposes  of  the  low-income 
housing  credit  provisions.  The  proposed 
regulations  address  this  issue. 

Explanation  of  Provisions 

Under  section  42(a),  the  amount  of  the 
low-income  housing  credit  for  any 
taxable  year  in  a  qualified  low-income 
building's  credit  period  is  an  amount 
equal  to  the  applicable  percentage  of  the 
qualified  basis  of  the  building.  For  a 
new  building  placed  in  service  after  1987 
that  is  not  federally  subsidized  for  the 
taxable  year,  section  42(b)(2](B)(i) 
defines  die  applicable  percentage  as  the 
appropriate  monthly  percentage  that 
will  yield,  over  a  10-year  period, 
amoimts  of  credit  that  have  an  aggregate 


present  value  equal  to  70  percent  of  the 
qualified  basis  of  the  building.  For  a 
new  building  placed  in  service  after  1987 
that  is  federally  subsidized  for  the 
taxable  year,  section  42(b)(2)(B)(ii) 
defines  tiie  appUcable  percentage  as  the 
appropriate  monthly  percentage  that 
will  yield,  over  a  10-year  period, 
amounts  of  credit  that  have  an  aggregate 
present  value  equal  to  30  percent  of  the 
qualified  basis  of  the  building. 

Under  section  42{i)(2)(A),  a  new 
building  is  federally  subsidized  for  any 
taxable  year  if,  at  any  time  during  that 
taxable  year  or  any  prior  taxable  year, 
there  is  or  was  outstanding  any 
obligation  the  interest  on  which  is 
exempt  from  tax  under  section  103,  or 
any  below  market  Federal  loan,  the 
proceeds  of  which  are  or  were  u6ed, 
directly  or  indirectly,  with  respect  to  the 
building  or  the  operation  thereof. 
Section  42(i)(2)(D)  defines  the  term 
"below  market  Federal  loan"  as  any 
loan  funded  in  whole  or  in  part  with 
Federal  funds  if  the  interest  payable  on 
such  loan  is  less  than  the  applicable 
Federal  rate  in  effect  under  section 
1274(d)(1)  (as  of  the  date  on  which  the 
loan  was  made).  No  definition  of 
"Federal  funds"  is  provided  by  section 
42  or  its  legislative  history. 

Section  721  of  FIRREA  added  section 
10(j)  to  the  Federal  Home  Loan  Bank  Act 
of  1932  (12  U.S.C.  1430(j)).  which 
provides  that,  pursuant  to  regulations 
promulgated  by  the  Federal  Housing 
Finance  Board  (FIffB),  each  of  the 
Banks  must  "establish  an  Affordable 
Housing  Program  to  subsidize  the 
interest  rate  on  advances  to  members 
engaged  in  lending  for  long-term  .... 
affordable  rental  housing  ...  at 
subsidized  interest  rates  .  .  .  ." 
Advances  to  members  are  loans  made 
by  a  Bank  to  its  member  institutions.  In 
addition  to  making  subsidized  advances 
to  members  engaged  in  affordable 
housing  lending,  the  Banks  may,  in 
accordance  with  FHFB  interim 
regulations  under  section  721,  provide 
direct  subsidies  and  other  assistance  to 
members  engaged  in  such  lending.  12 
CFR  960.3. 

Subsidized  assistance  received  by 
member  institutions  from  the  Banks 
under  the  section  721  Affordable 
Housing  Programs  can  be  used  to 
finance  the  purchase,  construction,  or 
rehabilitation  of  rental  housing  in  which 
at  least  20%  of  the  units  will  be  occupied 
by  and  affordable  for  very  low  income 
households  for  the  remaining  useful  life 
of  the  property  or  the  mortgage  term. 
Section  721  defines  the  term  "affordable 
for  very  low  income  households"  to   ■ 
mean  housing  in  which  the  unit  rent 
does  not  exceed  30%  of  a  family's 
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adjusted  income,  whkh  iacome  is  «qual 
to  or  less  than  -SOS  of  Ihe  median  iacorae 
of  the  area  [am  detenaioed  by  the 
Secretary  of  Hoaaiqg  and  Urban 
Development],  adjusted  for  famdy  size. 
Because  these  criteria  also  satisfy  the 
standards  provided  by  section  42,  it  is 
possible  to  use  subsidized  Affordable 
Housing  Program  financing  with  respect 
to  a  building  that  qualifies  for  itn 
section  42  credit.  See  HJl.  Rep.  No.  209. 
101st  Cong.,  181  Sess.  4S7  (im^. 

When  the  section  42  credit  is  used  hi 
coajucitaB  with  finsnning  ewbekfaed  by 
affordale  Housing  Program  funds,  the 
amouat  off  credil  available  depeads,  in 
part,  upon  whether  Affordable  Housing 
Program  funds  are  Federal  funds  for 
purposes  of  section  42(i)(Z)(D).  H 
Affordable  Housing  Program  funds  ate 
Federal  funds  and  the  Affordable 
Housing  Program  loan  is  a  below  market 
loan,  the  applicable  percentage  wiD 
yield  credit  amounts  haviitg  an 
aggregate  present  value  equal  to  30 
percent  of  a  building's  qualified  basis.  If 
Affordable  Haasj^g  ftc^aai  funds  are 
not  Federal  fuads.  the  •pfOcmbie 
percentage  will  yield  credit  amounts 
having  an  aggregate  present  value  equal 
to  70  peroeatof  a  buikiifig's  qualified 
basis  (provided  the  Ivwer  apfriiciUe 
percentage  Is  aot  reqobcd  &r  sooie 
other  reasoa.  e^  leoeipt  of  tax-exempt 
bond  fiaandil.  Whedier  AffoidaUe 
Housing  Frograflu  faods  are  Federal 
funds  is  deteinBBed  by  examining  tiw 
characteristics  of  the  Banks  and  die 
Aflordable  Housing  fto^ams. 

Sections  721  of  FIKSEA  requires 
gemeaSkf  that  each  Btvk  contribute  a 
certain  praoenitage  at  its  annual  xiet 
profits  to  band  its  Affordable  Housing 
Program.  Tlie  Baidcs  «re  federally 
chartered  and  are  exeaspt  from  Federal, 
state,  and  locd  iocoae  taxes.  For  lbe 
most  part,  the  Banks'  profits  coaie  from 
the  differential  between  the  interest 
rates  diey  pay  to  obtain  Cunds  and  the 
interest  rates  dMy  charge  to  lend  (onds. 
The  Baidcs*  prissary  tamtce  of  fonds  is 
the  sale  of  debt  obligations  (called 
consaiidated  obligations)  to  the  public. 
The  BaoiGS  also  obtain  tmadm  in  the  fiarra 
of  deposits  made  by  SMnber  oMtitutionB 
and  fiom  llw  sale  of  stock  to  member 
institutions. 

The  Banks  do  not  receive 
appropriated  &nds  firom  Googreaa,  and 
Affordable  Hoosing  ftngrasi  bmitt  are 
not  part  of  the  Federal  bodfet  The 
Banks'  coasolidatad  obUyalleDs  are  sot 
obligstioM  of  die  Usitad  Stales. 
Furthemom,  ail  Bank  stock  is  owned  by 
member  institutions,  and  Ihe  Banks  pay 
dividends  out  of  their  profits.  Bat  lor  the 
statutory  requiraaianta  of  aection  721, 
Afibradable  Hoitsiog  I^«igFam  ftuids 


might  otherwise  be  paid  out  ie  neosber 
institutions  as  dividends.  Hiesefaolofis 

indicBte  that  fands  ioaaed  under  (he 
Afforadable  Housim  I¥opains  should 
not  be  ooBsidesed  Federal  6inds  for 
purposes  of  section  42. 

Acconliqgly.  section  ti42-.3  provides 
that  a  below  market  loaabtadtdin 
whole  or  in  part  with  funds  frost  an 
Affordahte  Housiqg  Prograa  established 
under  section  721  of  FIRKSA  is  not, 
solely  by  reasonof  (he  Afibnlable 
Haasiflg  Program  funds,  a  below  maiket 
Federal  loan  (as  defined  in  eectioa 
42(i)(2)(D}}.  and  that  any  building 
financed  with  the  proceeds  of  such  a 
loan  is  not,  solely  by  reason  of  the 
Affordable  Housing  Program  funds,  a 
federally  subsidized  building  for 
purposes  of  determining  the  applicable 
percentage  under  section  4Z(b).  This  rule 
is  proposed  to  be  effective  for 
Affordable  Housing  Program  loans  made 
after  August  8, 1989  (the  effective  date  6! 
FIRREA). 

Special  Analyses 

It  has  been  delennined  diat  these 
rules  are  not  major  rules  as  defined  In 
Executive  Order  12291.  Therefore,  a 
Regidatoiy  Impact  Amdysis  is  not 
required.  It  has  also  been  defemuned 
that  sectioa  S53{b}  of  the  Adninistrathre 
Procedtu«  Act  (5  U.S.C.  cinpter  5)  and 
the  Regidatory  Flexibility  Act  ^  U.SX:. 
cbapler  •)  do  not  apply  to  these 
regulations,  and,  dierefbie,  an  Mtial 
Regidatory  Hexibility  Analyns  is  not 
reqored.  Parsoant  to  aeoliOB  TI05(f)  of 
the  ^iternal  Revenae  Code,  the  notice  cf 
the  pnoposed  ndemkaiag  iot  the 
regul^ions  Mas  ssfamittod  to  the  Cteef 
Counsel  for  Advocacy  cf  the  StaaU 
Business  Administration  for  oonnaent  on 
their  impart  on  smal  bosiness. 

Comments  and  Requests  for  a  PiiUic 
Hearing 

Before  tiiese  proposed  icguiations  are 
adopted,  oonsidesation  wdl  be  givea  So 
any  written  comments  tliat  are 
submitted  (preferably  a  sqned  original 
and  eight  oopies)  to  tise  internal 
Revflone  Service.  Ail  oonanents  will  be 
availabfe  for  public  inspection  and 
copying.  A  pidilic  hearing  will  be 
scheduhad  and  bdd  upon  written  request 
by  any  person  who  submits  wntten 
comments  on  the  pnipoaed  ndes.  Notice 
of  the  (taae  snd  pisoe  lor  Ae  hearing  wiU 
be  published  in  the  Fadacal  Rsgistar. 

Drafting  Informalion 

llie  principal  author  of  these 
regulations  is  Christopher  J.  WiJaaa. 
Office  of  the  Assistant  Chief  Coonsd 
(PasstiutNtghs  and  Special  indaatiies). 
Internal  Revenue  Service.  Howsver, 
other  pemonnel  hem  the  Setvioe  asd  the 


Treasury  Department  pailiupated  in 
their  development. 

List  of  SuhjecU  in  M  cm  ltt-1 
1.58-8 

Credita,  Inceme  taxes.  Tax  fi^bSity, 
Tax  rates. 

Oitmiiatirmtm 

Acconfingly,  28  CFR  Part  1,  «f  ^ 

Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  fattowK 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGUttUNG  AFTER 
DECEMBER  31. 1953 

Paragraph  1.  The  authority  for  part  1 
is  aaiended  by  adding  the  foNowing 

dtatian: 

Authority:  28  U.8C.  7805:*  *  'SetCon 
1.42-3  is  ^ao  issued  under  28  U.S.C.  42(n). 

Pac.2.Mew  (  142-3  is  added  to  read 
as  follows: 


{1.42-3   Treatment  of  I 

Inrnragrti  from  a  ioMt  undor  an 

I  ProfrnmosiablslMd 
i7nof«wfinaneiai 
Institutions  Rsfonn,  ■anoMi9;ani 
Enforcement  Act  of  1M9  (RRREAI. 

(a)  Treatment  under  eeotkaa  4B(iJaad 
42(b).  A  below  market  loan  funded  in 
whote  or  in  part  widi  funds  Spom  an 
Affordable  Housing  Piogiaia  estabbahed 
under  aection  721  of  FWREA  is  not, 
solely  by  reason  of  the  Affordable 
Housing  Program  fmids,  a  below  market 
Federal  loan  as  defined  in  section 
42Ii)(2)(D).  Thus,  any  bmlifing  with 
respect  to  wbiA  the  proceeds  of  the 
loan  are  used  during  the  tax  year  is  not 
solsiy  by  reason  of  the  Affordable 
Homnng  Ingram  hnds,  treated  as  a 
federally  subsidized  budding  for  (bat  tax 
yesr  and  subsequent  tax  yean  for 
purposes  of  dcterminiag  4e  npphcafak 
percentage  for  the  h"'if<i"g  under 
section  42(b). 

(b)  Effective  date.  The  ndes  set  forth 
in  pHrpgraph  (a)  areefEeotive  for  loans 
made  after  August  8, 1989. 

FredT.  Goldl>er8.)r., 
Commissioner  oflateraalReveaue. 
[FR  Doc.  fll^2621  Fiiad  l-it-ftli  10:58  aa^ 
BtU.mO  CODE  4no-oi-« 


26  CFR  Part  42 

IPS-098-M] 
RIN1545-AP22 

Fuel  noor  Stocks  Tax  of  tWOf 
Correction 

AOENCr:  hatemal  Revenue  Service, 

Treasury. 
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action:  Correction  to  ■  notice  of 
proposed  rulemaking. 


v:  This  document  contains  a 
correction  to  a  notice  of  proposed 
rulemaking  which  was  published  in  the 
Fedatal  Registar  for  Monday,  December 
3, 1900  (55  FR  49806).  This  notice  of 
proposed  rulemaking  relates  to  the  floor 
stocks  taxes  on  gasoline,  diesel  hiel.  and 
aviation  fuel  that  are  held  on  December 
1.190a 


^TION  COMT ACT* 

Frank  Boland.  (202)  566-4475  (not  a  toll- 
free  number). 

rARV  mPOMMTION: 


Background 

These  rules  reflect  changes  to  the  law 
made  by  the  Revenue  Reconciliation  Act 
of  199a  The  proposed  regulations 
provide  guidance  relating  to  the  person 
liable  for  the  tax,  exemptions  from  the 
tax.  and  reporting  and  recordkeeping 
responsibiUties  for  the  tax 

Need  for  Cotrectioo 

As  published,  the  proposed  regulation 
contains  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Cfltrectioa  of  PubUcatkm 

Accordingly,  the  publication  of  the 
proposed  regulation  which  was  the 
subject  of  FR  Doc.  90-28303,  is  corrected 
as  follows: 

On  page  49909,  column  3,  in  the 
preamble  under  the 
heading"Exemptions  From  the  Floor 
Stocks  Tax",  line  11,  the  number  "6422" 
is  corrected  to  read  "642r'. 
DahaCoode, 

Federal  Register  Uat'son  Officer.  Assistant 
Chief  Counsel  (Corporate), 

pit  Doc  n-2834  FUad  2-4-91: 8:45  am] 


26CFf)Part43 

(P8-003-M;  PS-09»-«» 
MN  1S4S-A041;  1845-AP03 

Propo— d  Ragulrtloiw  R»9«rdh»g  ttw 
Tax  onTranafMrtatlon  by  Water, 


AOmcv:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 


:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  that  implement  the  tax  on 
the  transportation  of  passengers  on 
covered  voyages  by  certain  vessels 
under  s  actions  4471  and  4472  of  the 


Internal  Revenue  Code  as  enacted  by 
section  7504  of  the  Revenue 
Reconciliation  Act  of  1969  (Pub.  L 101- 
239. 103  Stat.  2106. 2362);  and.  proposed 
regulations  relating  to  definitions  under 
section  4472  of  the  Internal  Revenue 
Code  for  purposes  of  the  tax  on  the 
transportation  of  passengers  by  certain 
vessels  under  sections  4471  and  4472  as 
enacted  by  section  7504  of  the  Revenue 
Reconciliation  Act  of  1969  (Pub.  L  101- 
239. 103  StaL  2106,  2362). 
DATM:  The  public  hearing  will  be  held 
on  Monday.  April  8. 1991,  beginning  at 
10:00  a.m.  Requests  to  speak  and 
outlines  of  oral  comments  must  be 
received  by  Monday,  March  25, 1991. 
ADOMtStlS:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium.  Seventh  Floor.  7400 
Corridor,  Internal  Revenue  Building. 
1111  Constitution  Avenue.  NW.. 
Washington.  DC.  The  requests  to  speak 
and  ouUines  of  oral  comments  should  be 
submitted  to:  Internal  Revenue  Service, 
P.O.  Box  7604.  Ben  Franklin  Station. 
Attn:  CC:CORP:T:R.  (PS-003-90:  or  PS- 
06&-90).  room  4429,  Washington.  DC 
20044. 

TOR  RMTNDI  NUTOIIMATION  CONTACT: 
Bob  Boyer  of  the  Regulations  Unit 
Assistant  Chief  Counsel  (Corporate). 
202-566-3935.  (not  a  toll-free  number). 
SUPPLimNTAiiv  mromiATiON:  The 
subject  of  the  public  hearing  is  proposed 
regulations  on  the  Excise  Tax  on 
Transportation  by  Water  (26  CFR  part 
43)  under  sections  4471  and  4472  of  the 
Internal  Revenue  Code.  The  proposed 
regulations  appeared  in  the  Federal 
Register  for  Friday.  October  12.  igga  (55 
FR  41546)  and  (55  FR  41545). 
respectively. 

The  rules  of  I  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rides"  (26 
C7R  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  conunents  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Monday. 
March  25, 1991.  an  outiine  of  the  oral 
comments/ testimony  to  be  presented  at 
the  hearing  and  the  time  they  «vish  to 
devote  to  each  subject 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  ajn. 


An  agenda  showing  the  schediding  of 
the  speakers  will  be  made  after  outiines 
are  received  bom  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
D«kO.Gooda, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
(FR  Doc.  91-2635  Filed  24-91;  8:45  a.m.] 
BtuMQ  coos  4as»-ei-« 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Redamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Permanent  Regulatory 
Program;  Procedurea,  Criteria  and 
Schedule  for  Releaae  of  Performance 
Bond 

AQINCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

summary:  OSM  is  announcing  the 
receipt  of  a  proposed  program 
amendment  to  tiie  Kentudcy  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Kentucky  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
consists  of  a  proposed  modification  to    . 
Kentucky  Administrative  Regulations 
(KAR)  at  405  KAR  10K)4a  the  regulations 
governing  Kentucky's  bond  release 
procedures.  The  proposed  modification 
will,  except  for  prime  farmlands, 
exclude  completion  of  productivity 
standards  from  the  revegetation  success 
standards  that  must  be  met  to  qualify     - 
for  Phase  II  bond  release. 

This  document  sets  forth  the  times 
and  locations  that  the  Kentucky  program 
and  the  proposed  amendment  are 
available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment  and  the 
procedures  that  will  be  followed 
regarding  a  public  bearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  pjn.  on  March  7. 
1991.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  at 
10  a.m.  on  March  4, 1991.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4  p.m.  on 
February  20, 1901. 

AOORtssis:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
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or  hand  delivered  to:  William  J.  Kovacic. 
Director.  Lexington  Field  Office.  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  340  Legion  Drive.  Suite  28. 
Lexington,  Kentucky  40504.  Copies  of 
the  Kentucky  program,  the  proposed 
amendment  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  review  at  the  addresses 
listed  below,  Monday  through  Friday,  9 
a.m.  to  4  p.m.,  excluding  hoUdays.  Each 
requestor  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendment  by 
contacting  OSM's  Lexington  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Lexington  Field 
Office,  340  Legion  Drive,  Suite  28, 
Lexington,  Kentucky  40504. 
Telephone:  (606)  233-7327 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Eastern  Support 
Center,  Ten  Parkway  Center, 
Pittsburgh,  Pennsylvania  15220, 
Telephone:  (412)  937-2828 
Department  of  Surface  Mining 
Reclamation  and  Enforcement  No.  2 
Hudson  Hollow  Complex,  Frankfort, 
Kentiicky  40601,  Telephone:  (502)  564- 
6940. 

If  a  public  hearing  is  held,  its  location 
will  be:  The  Harley  Hotel.  2143  North 
Broadway,  Lexington,  Kentucky  40505. 
TOR  FURTHER  INFORMATION  CONTACT: 

William ).  Kovacic,  Director,  Lexington 
Field  Office,  Telephone  (606)  233-7327. 
8UPPI.EMENTARY  INFORMATION: 

I.  Background 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program,  biformation 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
amendments  to  the  proposed  permanent 
program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  May  18, 1982.  Federal  Register  (47 
FR  21404-21435).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  917.11, 917.15. 917.16.  and 
917.17. 

n.  Discussion  of  Amendment 

By  a  letter  dated  January  9, 1991, 
Kentucky  submitted  a  program 
amendment  to  OSM  containing  a 
proposed  change  to  405  KAR  10:040 
section  2(4)(b]l.  (Administrative  Record 
No.  KY-1020).  The  proposed  amendment 
changes  the  bond  release  procedures 
involving  vegetation  standards  of 
success  and  productivity  standards.  The 
change  involves  one  of  the  criteria  for 
Phase  n  bond  release.  This  proposal  will 


deem  a  Phase  n  bond  release  complete 
if  the  standards  of  revegetation 
approved  in  the  reclamation  plan  have 
been  met,  except  productivity  standards. 
This  does  not  apply  to  prime  farmland 
areas.  This  change  is  proposed  to  be 
consistent  with  30  Code  of  Federal 
Regulations  (CFR)  800.40  (c)(2). 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
3a  CFR  732.17(h],  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Kentucky  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commentor's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  the  Lexington 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Person  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INTORMATION 
CONTACT"  by  4  p.m.  on  February  20. 
1991.  If  no  one  requests  an  opportunity 
to  comment  at  a  public  hearing,  the 
hearing  will  not  be  held.  Filing  of  a 
written  statement  at  the  time  of  the 
hearing  is  requested  as  it  will  greatiy 
assist  die  transcriber.  Submission  of 
written  statements  in  advance  of  the 
hearing  will  allow  OSM  officials  to 
prepare  adequate  responses  and 
appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM.  Lexington 
Field  Office  listed  under  "ADDRESSES" 
by  contacing  the  person  listed  under 
"FOR  FURTHER  INFORMATION  CONTACT." 
All  such  meetings  will  be  open  to  the 


pubUc  and,  if  possible,  notices  of 
meetings  will  be  posted  in  advance  at 
the  locations  listed  under  "ADORtSSES." 
written  summary  of  each  meeting  will 
be  made  a  part  of  the  Administrative 
Record. 

List  of  SubjecU  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  January  28, 1991. 
CariCCloM. 

Assistant  Director,  Eastern  Support  Center. 
[FR  Doc.  91-2648  Filed  ^-^-9\^.  8:45  am] 
SNJJNO  CODE  4910-0(-M 

Fish  and  Wildlife  Service 

50  CFR  Part  91 

RIN  1018-ABS4 

Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
Contest 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  rule. 

summary:  The  Service  is  proposing  to 
revise  the  regulations  governing  the 
conduct  of  the  annual  Migratory  Bird 
Hunting  and  Conservation  Stamp 
(Federal  Duck  Stamp)  Contest.  The 
amendments  include  the  following 
changes:  (1)  Revising  the  Display 
Agreement  (2)  listing  the  eligible 
species;  (3)  changing  the  scoring  system; 
(4)  establishing  criteria  for  the  selection 
of  judges:  and  (5)  Usting  tiie  display 
locations. 

DATES:  Comments  concerning  these 
amendments  should  be  received  no  later 
than  March  7, 1991.  This  year's  contest 
will  be  held  on  November  5  and  6, 1991, 
beginning  at  11  a.m.,  on  Tuesday  and  9 
a.m.,  on  Wednesday.  Persons  wishing  to 
enter  this  year's  contest  may  submit 
entries  anytime  after  July  1,  but  all  must 
be  postmarked  no  later  than  midnight 
September  15. 

ADDRESSES:  Comments  should  be 
addressed  to:  Federal  Duck  Stamp 
Office,  Department  of  the  Interior,  U.S. 
Fish  and  Wildlife  Service,  Suite  2058. 
Washington.  DC  20240.  The  contest  will 
be  conducted  in  the  following  location: 
Department  of  the  Interior  Building 
Auditorium,  1849  C  Street  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Norma  E.  Opgrand,  Chief,  Federal 
Duck  Stamp  Program,  U.S.  Fish  and 
Wildlife  Service,  Suite  2058, 
Washington,  DC  20240,  Telephone:  (202) 
206-5508  or  208-4354. 
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m  Reviling  dM  Difplay  Agnement 


The  DUBS  of  TIh  Display  A^ecmeiit 
will  be  fhinged  to  The  Display  and 
Participation  Agreement. 

The  winning  artist  must  agree  to 
promote  the  Federal  Duck  Stamp 
Pro^aa  at  the  foUowiag  events  at  the 
artist's  expense:  (1)  The  Waterfowl 
Festival,  Easton,  Maryland — 
immediately  following  the  contest.  The 
festival  will  pay  for  lodging:  (2)  The 
Wildlife  West  Festival— the  weekend 
before  Thaakagiving.  The  festival  will 
pay  for  transportation  and  lodging 
pxpenses:  (3)  Signing  of  the  Diick  Stan^) 
Ceremony  at  the  Bureau  of  Engraving 
and  Printing.  Washington.  DC— April; 
(4)  First  Day  Ceremony.  Smithsonian 
Institution— June  30:  (5)  First  Day  of  Sale 
Ceremony — in  the  home  town  area  of 
the  artist— July  1;  (6)  Two  days  at  the 
American  Philatelic  Society — mid- 
August;  (7)  Two  days  at  the  BALPEX 
Show,  Baltimore,  Maryland— over  Labor 
Day  weekend:  (8)  Two  days  at  the  I.N. 
Ding  DarliBg  National  Wildlifs  Refuge— 
mid-October.  The  I.N.  Ding  Darling 
Society  will  pay  for  transportation  and 
lodging:  (^  Two  days  at  the  National 
Postals  Show,  New  York.  New  York- 
first  week  in  Norcmber,  (10)  Three  days 
at  the  Federal  Duck  Stan^)  Contest. 
Washington,  DC— first  part  of 
November  (n)  Twro  days  at  INTERPEX, 
New  York.  New  York— middle  of  March: 

(12)  Two  days  at  WESTPEX  San 
Francisco,  California — first  of  May;  and 

(13)  Two  days  at  COMPEX.  Chicago, 
Illinoia— oiver  Memorial  Day  weekoid. 

The  artist  most  agree  to  make  brief 
remarks  at  all  events  where  the  artist  is 
promotuig  the  Federal  Duck  Stamp 
Program,  aa  well  as  provide  autographs 
withoat  charge  to  the  poblic  or  the 
Federal  GovemmenL 

The  artist  must  agree  to  sketch  two 
designs  to  be  used  for  the  First  Day  of 
Sale  postal  cancellations. 

The  artist  must  agree  to  design  the 
Australian  Duck  Stan^  if  requested  to 
do  so. 

(2)  listing  the  EUgiUe  SpMdae 

The  spedes  for  the  ten  forthcoming 
Duck  Stamp  Contests  wiQ  be  listed  in 
the  supplementary  portion  of  the  Duck 
Stamp  Contest  regulations: 

1S9J:  [1]  Black  Scoter  (2)  Spectacled 
Eider  (3)  Barrow's  GoMen  Eye  (4)  Red- 
Breasted  Merganser  (5)  Surf  Scoter. 

199Z-  (1)  Canada  Goose  (2)  MaDard  (3) 
Canvasback  (4)  Greater  Scaup  {Si 
Northern  PlBtaiL 

1993:  The  fcmr  remaining  species  from 

1991  plus  the  Mottled  Duck. 

1994:  The  fnr  lemainii^  species  from 

1992  plus  the  Green-vringed  Teal. 


1996:  The  four  rtmaining  sfwcies  from 
1993. 

1999:  The  four  remaining  species  from 
1984  phis  the  Black  Duck. 

1997:  The  three  remaining  species 
frt>ml9e5. 

1998:  The  fbor  remaining  spedes  fit>m 
1996  plus  the  Ruddy  Deck. 

1999:  The  two  remaining  species  from 
1997. 

2000:  The  four  remaining  species  from 
1998  plus  the  American  Widgeon. 

(3)  Changing  the  Scoring  Sjrstem 

The  scores  used  will  be  one  to  five  for 
all  rounds  except  that  the  first  round 
will  remain  as  in  the  past,  judged  In  or 
out.  In  addition,  the  score  fA  each  judge 
will  be  tallied  to  give  the  score  for  each 
entry.  The  previous  method  of  dropping 
the  high  and  low  score  will  be 
eUndnated. 

(4)  Establishing  Criteria  for  the  Selection 
of ludgas 

The  critiria  will  indude  some  art 
credentials  for  a  minimum  of  two  judges, 
with  the  remaining  judges  representing 
the  coDservabon  community,  the 
philatelic  arena,  and  the  sporting  world. 

(5)  listing  the  Display  LocatMMM 

Approximately  1080  entries  that 
receive  the  hi^iest  scores  by  the  judges 
will  be  displayed  at  the  Wikiliie  West 
Festival,  San  Bernardino,  CA— the  last 
two  weeks  in  November.  Approximatdy 
20  of  the  highest  ranked  entries  frtMn  the 
Federal  Duck  Stamp  Contest  will  appear 
on  display  at  the  foUowing  locations  as 
weU  as  the  Wildhfe  West  Festival:  (1) 
Waterfowl  Festival  Easton,  MD— 
immediately  after  the  Duck  Stamp 
Contest;  (2)  American  Museum  of 
Wildlife  Art  Red  Wing.  MN-^nonth  of 
December  (3)  National  Firearms 
Museum,  Washington,  DC — January  and 
the  first  half  of  FelMiiary;  (4) 
Southeastern  Wildlife  Expositkn. 
Charleston.  SC-nniddle  of  February: 
and  (5)  Worid  WUdlife  Expoution, 
GatliiWg.  TN— middle  of  May. 

The  dates  and  location  of  this  year's 
contest  are  also  announced  above  in  the 
dates  and  addresses  sections,  and  the 
public  is  invited  to  attend. 

Analysis  of  these  revisions  to  50  CFR 
part  91  has  resulted  in  the  Department's 
determining  that  they  are  not  major 
actions  under  the  provisions  of 
Executive  Order  12291.  The  revisions 
will  not  significantly  afiect  a  substantial 
number  of  small  entitie*  under  the 
provisions  of  die  Regulatory  Flexibility 
Act  sinoa  entrants  are  individuals  and 
not  smaU  entities  as  defined  in  5  U.SXL 
601,  et  seq.  The  revisions  do  iu>t  contain 
informatioa  collection  reqairenents  that 
require  approval  by  the  Office  of 


Management  and  Badget  under  44  U.&C. 
3501.  et  aeq.  No  oonqrfiance  with  the 
National  Environniental  PoUcy  Act  is 
required  because  this  rule  constitutes 
minor  changes  or  revisions  to  an 
approved  action  (the  Dock  Stamp 
ContestX  that  have  no  potential  for 
causing  substantial  environmental 
impact 

The  primary  author  of  diis  document 
is:  Norma  E.  Opgrand,  Department  of  die 
Interior,  U.S.  Fish  and  WUdlife  Service. 

List  of  Subjects  in  50  CFR  Fart  91 

Hunting.  Wildlife. 

In  light  of  the  foregoing,  title  50.  part 
91  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  91-MIQRATORY  BIRO 
HUNT1MG  AND  CONSERVATION 
STAMP  COIfTEST 

1.  The  authority  dtation  for  part  91 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  31  U.S.C.  87W. 

Subpart  A— IntroductloR 

2.  Section  91.1  is  revised  to  read  as 
follows: 


{91.1    Purpoaaofi 

(a)  The  purpose  of  these  regulations  is 
to  establish  procedures  for  selecting  a 
design  that  wfll  be  used  for  the  annual 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Federal  Dude 
Stamp). 

(b)  All  individuals  entering  the  contest 
must  comply  with  diese  regulations.  A 
copy  of  the  regulations  along  with  the 
Reproduction  Ri^ts  and  Display  and 
Participation  Agreements  may  be 
requested  from  the  Federal  Duck  Stamp 
Office,  U.S.  Fish  and  WUdbfe  Service. 
Department  of  the  Interior,  Washington. 
DC  20240. 

(c)  All  contestants  bom  the  most 
recent  contest  will  be  sent  a  copy  of  die 
regulations,  the  Display  and 
Participation  Agreement  and  the 
Reproduction  I^fats  Agreement 

3.  Section  91.2  is  amended  by 
removing  the  definition  for  "Display 
agreement"  and  by  adding  a  definition 
for  "Display  and  Partidpation 
agreement"  in  alphabetical  order  to  read 
as  follows: 

S91.2 


Display  and  Participation 
agreement— B  document  that  each 
contestant  most  complete,  sign  and 
submit  with  the  entry.  The  signed 
agreement  permits  the  Service  to  display 
the  entry  at  various  locations  for 
promotional  purposes,  and  requires  the 
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artist  to  participate  in  events  in  behalf 
of  the  Federal  Duck  Stamp  Program. 

4.  In  {  91.4,  the  introdudory  text  is 
revised  to  read  as  follows: 


§91.4    EHglblei 

Five  or  fewer  of  the  species  listed 
below  will  be  identified  as  eligible  each 
yean  those  eligible  species  will  be 
provided  to  each  contestant  with  the 
information  provided  in  §  91.1. 

SubfMrt  B—  Procadura  for  Entering 
thaContaat 

5.  In  S  91.12,  the  last  sentence  is 
revised  to  read  as  follows: 

§91.12   Contest  ellgHiHity. 

*  *  *  All  entrants  must  submit  signed 
Reproduction  Rights  and  Display  and 
Participation  Agreements. 

6.  In  S  91.14,  the  first  sentence  is 
revised  to  read  as  follows: 

§  91.14    Restrictions  on  subject  matter  of 


A  live  portrayal  of  any  bird(8]  of  the 
five  or  fewer  identified  eligible  species 
must  be  the  dominant  feature  of  the 
design.  •  *  * 

7.  Section  91.15  is  revised  to  read  as 
follows: 

§91.15    SuitatiHIty  of  entry  for  engraving. 

All  entries  should  be  drawn  with 
fullest  attention  to  clarity  of  detail  and 
the  relationship  of  tonal  values.  These 
prerequisites  are  important  to  interpret 
pictorial  elements  to  hand  engraving  for 
printing,  as  they  determine  the  engrave 
line  techniques  and  direction.  The 
engraver  relies  on  the  accuracy  of  the 
artist's  work  for  successful 
interpretation.  The  bird  or  birds  shown 
in  the  entry  will  be  the  only  portion  of 
the  design  that  will  be  engraved.  The 
remaining  portion  of  the  design  will  be 
done  in  offset  printing.  The  other 
engraved  portion  of  the  stamp  will  be 
the  letters  and  the  numerals.  The 
engraver  is  primarily  responsible  for  line 
interpretation  and  discipline,  creating 
the  miniature  image  of  bird(s)  appearing 
on  the  stamp. 

8.  Section  91.16  is  revised  to  read  as 
follows: 

§91.16   SulNniaskMi  proeedufM  for  entry. 

(a)  Each  contestant  may  submit  only 
one  entry.  Each  entry  must  be 
accompanied  by  a  non-refundable 
entrance  fee  and  a  completed  and 
signed  Reproduction  Rights  Agreement 
and  a  completed  and  signed  Display  and 
Participation  Agreement.  The  bottom 
portion  of  the  Reproduction  Rights 
Agreement  must  be  attached  to  the  back 
of  the  entry. 


(b)  Each  entry  should  be  appropriately 
wrapped  to  protect  the  art  work  and 
sent  by  registered  mail,  certified  mail, 
express  mail,  overnight  delivery  service 
or  hand  delivered  to:  Federal  Duck 
Stamp  Office,  U.S.  Fish  and  Wildlife 
Service,  Suite  2058  Department  of  the 
Interior,  Washingtoa  DC  2024a 

Subpart  C— Procaduraa  for 
Adminiataring  tha  Contaat 

9.  Section  91.21  is  revised  to  read  as 
follows: 

§91.21    Selection  and  QuiMflcation  of 


(a)  Selection:  Five  voting  judges  and 
one  alternate  judge  will  be  selected ' 
annually  by  the  Secretary  of  the  Interior. 
Current  employees  of  the  Fish  and 
Wildlife  Service  and  their  relatives  are 
ineligible  to  serve  as  judges  for  the 
contest  The  judges  will  be  reimbursed 
for  reasonable  travel  expenses.  The 
judges  will  be  announced  on  the  first 
day  of  the  contest 

(b)  Qualifications:  At  least  two  of  the 
five  judges  will  have  recognized  art 
credentials  such  as:  (1)  An  academic 
degree  in  art  art  history  or  equivalent 
from  an  accredited  college  or  university; 
(2)  Practicing  as  an  artist  on  a 
professional  basis  or  as  an  artist  as  a 
hobby:  (3)  Connnected  with  the  editing 
or  publishing  or  a  major  art  publication: 
and  (4)  Teaching  art.  Other  judges  may 
represent  the  conservation  community, 
the  philatelic  arena,  and/or  the  sporting 
community. 

10.  Section  91.24  is  amended  by 
revising  paragraphs  (b),  (c),  and  (f) 
through  (i);  and  adding  new  paragraph 
(j)  to  read  as  follows: 

91.24   Contest  procodurea. 

(b)  Prior  to  the  first  round  of  judging, 
and  prior  to  the  opening  on  the  contest 
to  the  public,  the  judges  will  spend  an 
additional  two  hours  reviewing  the 
entries. 

(c)  In  the  first  round  of  judging,  all 
qualified  entries  will  be  shown  one  at  a 
time  to  the  judges  by  the  Contest 
Coordinator  or  a  contest  staff  member. 
The  judges  will  vote  "in"  or  "out"  on 
each  entry;  those  entries  receiving  a 
majority  of  votes  "in"  will  be  eligible  for 
the  second  round  of  judging.  The 
remaining  entries  will  be  placed  on 
display  as  a  group  for  public  viewing. 

(f)  The  technical  advisors  fi-om  the 
Department  of  the  Interior  and  the 
Bureau  of  Engraving  and  Printing  will  do 
a  critical  analysis  of  the  entries  that  will 
be  judged  in  the  second  round  and 
advise  the  judges  of  any  serious 


anatomical  problems  and/or  any  serious 
design  problems  for  the  engraver. 

(g)  In  the  second  round  of  judging, 
ead)  entry  selected  in  the  first  roimd, 
plus  the  additional  entries  selected  by 
judges,  will  be  shown  one  at  a  time  to 
the  judges  by  the  Contest  Coordinator  or 
by  a  contest  staff  member.  The  judges 
win  vote  by  indicating  a  numerical  score 
fitim  one  to  five  for  each  entry.  The 
scores  will  be  totaled  to  provide  the 
entry  score.  The  entries  receiving  the 
five  highest  scores  will  be  advanced  to 
the  third  round  of  judging. 

(h)  In  the  third  round  of  judging,  the 
judges  will  vote  on  the  remaining  entries 
using  the  same  method  as  in  round  two. 
The  Contest  Coordinator  will  tabulate 
the  final  votes  and  present  them  to  the 
Director,  U.S.  Fish  and  Wildlife  Service, 
who  will  annouce  the  winning  entry  as 
well  as  the  entries  .that  placed  second 
and  third. 

(i)  In  case  of  a  tie  vote  for  first 
second,  or  third  place  in  the  third  round, 
the  judges  will  vote  again  on  the  entries 
that  are  tied.  The  judges  will  vote  using 
the  same  method  as  in  rounds  two  and 
three. 

(j)  The  selection  of  the  winning  entry 
by  the  judges  will  be  final.  Each 
contestant  will  be  notified  of  the 
winning  artist  and  the  design.  The 
winning  artist  will  receive  a  pane  of 
Duck  Stamps  signed  by  the  Secretary  of 
the  Interior  at  the  Federal  Duck  Stamp 
Contest  the  following  year.  The  artists 
placing  first  second  and  third  will 
receive  a  framed  commendation  from 
the  Director  of  the  U.S.  Fish  and  Wildlife 
Service. 

Subpart  D—Poat-Contaat  Procaduraa 

11. 91.31  is  revised  to  read  as  follows: 

§91.31    Return  of  entries  after  eontesl 

All  entries  will  be  returned  by 
certified  mail  to  the  participating  artists 
within  120  days  after  the  contest  unless 
the  artwork  is  selected  to  appear  at  one 
or  more  wildlife  art  expositions.  If 
artwork  is  returned  to  the  Service 
because  it  is  undelivered  or  unclaimed 
(this  may  happen  if  an  artist  changes 
address),  the  Service  will  not  be 
obligated  to  trace  the  location  of  the 
artist  to  return  the  artwork.  Any  artist 
who  changes  his  or  her  address  is 
responsible  for  notifying  the  Service  of 
the  change.  All  undaimed  entries  will 
be  destroyed  one  year  bom  the  date  of 
the  contests 

Dated:  December  21, 1990. 
Bnice  Blanchard, 
Acting  Director. 
[FR  Doc.  91-2509  Filed  2-4-9t;  8:45  am] 
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This  sedton  of  ttw  FEDERAL  REGISTER 
coiitsms  docufnonfs  oVior  visn  ful99  of 
proposed  futos  thai  an  sppicaMs  to  ttw 
public.  NottcM  ol  h— inqi  and 
mvestigalanB.  cxiiniwitl—  mwHingB.  sgancy 
decisiora  sftd  ruMnga^  iWogaHens  o» 
autttwtty.  mn^  of  pattons  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  docunwnts  appearing  in  ttiis  section. 


DEPARTIIEIfT  OF  A6RICULTURC 
Offic*  Of  ttw  Saeratary 

[DA-91-MS} 

Providing  infonnation  Rogarding 
Unduo  Prlco  EnhancMMnt  Undor  tho 
Cappw-VototMidAct 


;  Office  of  ttie  Secretary.  USDA. 
action:  ^kHice. 

summary:  This  document  gives  notice  of 
the  procedure  to  be  foUonved  to  provide 
information  regarding  undue  price 
enhancement  by  a  Capper- Volstead 
cooperatiTe  association. 
Foa  mmmm  imfowation  contact 
Loma  Aldrich.  Economic  Research 
Service.  U.S.  Department  of  Agriculture, 
room  113Z 1301  New  Yoric  Avenue  NW., 
Washington,  DC  20006-4788;  telephone 
(202)  219-0680. 

SUPPLSMtNTARV  INFORMATION:  Section  1 
of  the  Capper- Volstead  Act  (7  U.S.C. 
291)  grants  a  limited  antitrust  exemption 
to  associations  of  producers 
(agricultural  cooperatives]  which  are 
operated  for  the  mutual  benefit  of  Hie 
members  of  the  association  and  which 
meet  one  or  both  of  the  following 
requirements: 

(1)  ^4o  member  of  the  association  is 
allowed  more  than  one  vote  because  of 
the  amount  of  stock  or  membership 
capital  he  may  own  therein,  or 

(2)  The  assodatioo  does  not  pay 
dividends  on  stock  or  membership 
capital  in  excess  of  8  percent  per  year. 

An  additional  requirement  is  that  the 
associatioB  does  not  deal  in  the 
products  of  nonmembers  to  an  amount 
greater  in  value  than  that  handled  by  it 
for  members. 

Section  2  of  the  Capper- Volstead  Act 
requires  the  Secretary  of  Agriculture  to 
institute  administrative  cease  and  desist 
proceedings  against  an  agricultural 
cooperative  association  if  he  has  reason 
to  believe  (bat  the  asaociation  is 
monopolizing  or  restraining  trade  in 


interstate  or  foreign  commerce  to  such 
an  extent  that  the  price  of  an 
agricultural  product  is  unduly  enhanced 
thereby.  Information  on  activities  by 
cooperative  associations  which  may  be 
und^y  enhancing  the  [Hice  of  an 
agricultural  product  may  come  from 
agencies  within  the  Department  of 
Agriculture,  other  Federal  agencies,  or 
from  interested  members  of  the  public. 
Any  person  having  information  that 
an  agricultural  association,  as  defined  in 
the  Capper- Volstead  Act  is  engaged  in 
any  practice  which  monopolizes  or 
restrains  trade  in  interstate  or  foreign 
commerce  to  sacfa  an  extent  that  the 
price  of  an  agricultural  product  is  unduly 
enhanced  by  reason  thereof  may  submit 
such  information  to  the  Secretary. 
Information  which  is  submitted  should 
be  in  writing  and  should  contain  a 
complete  statement  of  facts  detailing  the 
price  enhancement  and  the  unlawful 
monopolization  or  restraint  of  trade 
alleged.  The  information  should  be  sent 
to  the  following  address:  Assistant 
Secretary.  Office  of  Economics.  U.S. 
Department  of  Agriculture,  Room  227-E, 
Adiministration  Building,  14th  and 
Independence  Avenue  SW., 
Washington.  DC  202SO. 

Authority:  Capper-Volstead  Act  (42  Stat. 
38a  7  U.S.C.  291,  292). 

Signed  at  Washington,  DC,  on  January  30. 
1991. 

Bnm  L.  Gardneri 
Assistant  Secretary  for  Economics. 
(PR  Doc.  91-2652  Filed  2-4-«l:  8:45  am] 
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Forvst  Sorvica 

Draft  Supptamaia  to  ttio  Final 
Environmantai  Impact  Statament  for 
ttM  national  Foraata  In  Flortda 

AOCNCV:  Forest  Service,  USDA. 
ACTION:  Revised  notice;  expansion  of 
scope  and  revised  availability  dates. 

summary:  The  USDA  Forest  Service, 
National  Forests  in  Florida,  is  expanding 
the  scope  of  the  proposed  action  for  the 
supplement  being  prepared  to  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  their  Land  and  Resource 
Management  Man  (LRMP).  The  scope  is 
being  expanded  to  include  the  issue  of 
oU  and  gas  leasing  on  National  Forest 
System  lands  in  Florida.  In  addition,  to 
allow  sofficient  time  to  adequately 
address  and  analyze  all  the  issues,  the 


Forest  is  revising  the  dates  for 
availability  of  the  drafi  and  final 
supplements  to  the  FEIS  for  the  LRMP. 
The  agency  invites  written  comments 
and  suggestions  that  are  within  the 
scope  of  the  revised  proposed  action.    • 

DATES:  Comments  related  to  the  issues 
to  be  addressed  in  the  analysis  should  ; 
be  received  by  March  8, 1991,  to  ensure 
timely  consideration. 

ADDRESSES:  Send  written  comments  and 
suggestions  to  Steve  Fitch,  Forest 
Supervisor,  National  Forest  in  Florida, 
suite  4061.  227  N.  Bronougb  St.. 
Tallahassee,  Florida  32301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Warren.  Planning  Staff  Officer 
(904]  681-7265. 

SUPPLEMENTARY  INFORMATION:  The 

Notice  of  Intent  to  prepare  a  supplement 
to  the  FEIS  for  a  proposed  amendment 
to  the  LRMP  for  the  National  Forests  in 
Florida  was  published  in  the  Federal 
Register  for  March  21, 1990  (55  FR 
10476-10477]. 

The  notice  identified  the  scope  of  the 
proposed  action  for  the  supplement  and 
ten  issues  to  be  addressed.  Since  that 
time,  new  Forest  Service  regulations 
have  been  developed  to  implement 
provisions  of  the  Federal  Onshore  Oil 
and  Gas  Leasing  Reform  Act  of  1987.  In 
accordance  with  these  regulations,  an 
oil  and  gas  leasing  analysis  will  be 
conducted.  Based  on  this  analysis  as 
documented  in  the  supplement  to  the 
FEIS,  the  following  decisions  will  be 
made  in  the  Record  of  Decision:  (1) 
Identification  of  the  lands,  by 
management  area,  that  will  be  available 
for  leasing.  (2)  identification  of  specific 
lands  for  which  consent  to  lease  will  be 
permitted,  and  (3)  idmtification  of 
stipulations  for  those  areas  where 
surface  occtq>ancy  will  be  restricted  or 
prohibited. 

The  draft  supplement  to  the  FEIS  was 
scheduled  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  be  available  for  public  review  by 
February  1991.  It  is  now  expected  to  be 
available  by  November  1991.  At  that 
time  EPA  will  publish  a  notice  of 
availability  of  the  draft  supplement  to 
the  FEIS  in  the  Federal  R^ter. 

The  final  supplement  to  the  FEIS  was 
scheduled  to  be  completed  by  August 
1991.  It  is  now  expected  to  be  completed 
by  May  1992. 
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Dated:  Januaiy  29, 1991. 
Rotml  B>  EitclooB, 
Deputy  Regional  Forester. 
[FR  Doc  81-2S07  Filed  Z-4-91:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Changes  in  Oryanizatfon  and 
Functions  During  Calendar  Year  1990 

AQENCr  Office  (tf  the  Secretary, 

Department  of  Commerce. 
summary:  Following  is  a  summary  of 
Department  of  Commerce  officials  and 
units  affected  by  major  changes  in 
authority,  title,  function,  or  structure 
during  the  past  calendar  year,  ^)ecific 
information  on  each  action  can  be 
obtained  by  requesting  a  copy  of  th6 
applicable  Department  OrganizatkMi 
Order  (DOO),  also  listed  below: 

Under  Secretary  for  latamaHonal  Trade 

DOO  10-3,  Amendment  4,  6/29/90 

Assistant  Secretary  for  Administration 

DOO  10-5. 2/26/90 

DOO  10-5.  Amendment  1. 8/24/90 

Under  Secretary  for  Economic  Affairs 

DOO  10-9,  3/7/90 
DOO  lO-Q,  6/11/90 

Assistant  Secretary  for  Le^slative  ft 
Intergovernmental  Affairs 

DOO  10-12, 1/19/90 

Inspectoi  General 

DOO  10-13.  Amendment  5,  5/3/90 

Under  Seaetary  for  Oceans  ft 
Atmosphere  ft  Administrator  of  the 
Natiaaal  Ocaaaic  ft  Ataioepheric 
Administration 

DOO  10-15.  Amendment  3, 11/20/90 

Assistant  Secretary  for  Techmilogy 
Policy 

DOO  10-18, 1/4/90 

Executive  Secretariat 

DOO  15-1,  Amendment  1,  7/13/90 

Chief  of  Staff 

DOO  15-20.  Amendment  1.  7/13/90 
DOO  15-20,  Amendment  2.  7/13/90 

Office  af  PoBcy  Planning  ft  Coordinatioa 

DOO  15-22,  4/4/90 

Office  of  Fedecal  PnqMTty  Programs 

IXX)  20-1,  Amendment  1, 8/24/90 
UOO  20-1,  Amendment  2, 11/9/90 

Office  of  Finance  and  Federal 
Assistance 

DOO  20-5,  Revocation  ftotice,  8/24/90 


Offioa  of -Management  ft  OrganixatioB 

DOO  20-7,  Amendment  3,  8/24/90 

Office  <tfPenoiMMl 

DOO  20-8.  2/12/90 

DOO  20-8.  Amendment  1, 8/24/90 

DOO  20-8, 10/10/90 

Office  of  Administrative  Operations 

DOO  20-a  11/9/90 

Office  of  Personnel  Opecationa 

DOO  20-12, 10/10/90 

Office  of  Information  Resources 
Management 

DOO  20-14.  Amendment  1. 8/24/90 

Office  of  Administrative  Services 
Management 

DOO  20-15,  Amendment  3.  8/24/90 

Office  of  informatioB  SysteoM 

DOO  20-20,  Amendment  1,  8/24/90 

Office  of  Procurement 

DOO  20-26.  3/22/90 

DOO  20-26,  Amendment  1. 8/24/90 

Office  of  Financial  Management 

DOO  20-27,  8/24/90 

Office  of  Federal  Assistance  ft 
Management  Support 

DOO  20-28.  8/24/90 
Office  of  Inspector  General 

DOO  23-1,  Amendment  1.  5/3/90 

United  States  Travel  ft  Tourism 
Admimstration 

DOO  25-1,  6/18/90 

Minority  Business  Development  Agency 

DOO  25-lB.  11/8/90 

National  Oceanic  ft  Atmospheric 
Administration 

DOO  25-5.  Amendment  2, 2/12/90 
DOO  25-^  Amendment  3. 9/24/90 

National  Telecommunications  ft 
Information  Adnnnistration 

DOO  25-7.  Amendment  2. 6/1/90 

Notiouri  institute  of  Standards  ft 
Technology 

DOO  30-2A.  Amencknent  1. 6/11/90 
DOO  30-2B.  9/19/90 

National  Techokal  hrforawtiea  Service 

DOO  30-7B,  Amendment  1. 7/20/90 

Office  of  Chief  Ecaaoanal 

DOO  35-7,  3/7/90 

InteraatieBd  Trade  AdiiiiiitaliatioB 

DOO  40-1,  Amendment  3, 8/29/90 

Economic  Development  AdministraHoB 

DOO  45-1, 9/24/90 


For  Further  Inlbmation  Contact: 
Ekanor  Miles,  Office  of  Management 
and  Organization.  Department  of 
Commerce,  room  5317,  Washington.  DC 
20230.  Tel^one  (202]  377-5481. 


Director,  Office  of  Management  and 

Organizatioa. 

[FR  Doc.  gi-2Sei  Filed  1r^-n,  8c45  am) 
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Foreign-Trade  Zonae  Board 
lOdarMowSet) 


Reeohition  and  Order  Approving  the 
Application  of  Arizona  Technotogy 
Foreign-Trade  Zone,  Itk,,  for  a 
Foreign-Trade  Zone  In  Oie  Tuceon,  A^ 
Area 

Proceedings  of  the  Forei^Trade 
Zones  Board.  Washington.  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (10  U.S.C  81»-81u), 
the  Foreign-Trade  Zone*  Board  (the 
Board]  adopts  the  following  Resolution 
and  Order. 

llie  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Arizona  Technology  Foreign-Trade  Zone. 
Inc,  filed  with  the  Foreign-Trade  Zones 
Board  on  April  9, 1990,  requesting  a  grant  of 
authority  for  establishing,  operating  and 
maintaining  a  general-purpose  foreign-trade 
zone  in  Pima  County.  Arizona,  adjacent  to 
the  Tucson  Customs  port  of  entry,  the  Board, 
finding  the  requirements  of  Ae  Foreign-Trade 
Zones  Act  as  amended,  and  Ae  Board's 
regulations  are  satisfied,  and  that  the 
proposal  is  in  the  put^  interest  approves 
the  appbcatiott. 

As  Ae  proposal  involves  open  space  on 
which  buildings  may  be-constrocted  by 
parties  other  *an  the  grantee,  this  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  baildings.  pwsuant  to 
§  40031S  of  Ae  Board's  regulations,  as  are 
necessary  to  cany  oat  the  zone  proposal, 
providing  diat  prior  to  its  granting  such 
permission  U  shaU  have  the  coBoirrencet  of 
the  local  District  Dirccte  ol  Castoms.  the 
U.S.  Army  District  Engineer,  when 
apiiropriate.  and  the  Baar«f  •  Executive 
Secretary.  Farther,  tlte  grantee  shaU  notify 
the  Board  for  approval  prior  to  the 
conunenceawBt  of  any  manufacturing 
operation  within  the  zooe.  The  Secretary  of 
Commerce,  as  Chainnaa  and  Executive 
Officer  of  the  Board,  is  hereby  authorized  to 
issue  a  grant  of  authority  and  appropriate 
Board  Order. 
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Gnat  of  Authority  To  EsUbiish, 
Oponto,  aod  Mafatain  a  FocoigD-Trada 
Zona  bi  Piau  County,  AZ 

Whereas,  by  an  Act  of  CongreM 
approved  June  18, 1934,  an  Act  *To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  tones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U^C  61a-«lu)  (the  Act). 
the  Foreipi-Trade  Zones  Board  (the 
Board)  is  authorised  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  tones  in  or  adjacent  to 
ports  of  entry  under  jurisdiction  of  the 
United  SUtes; 

Whereas,  Arizona  Technology 
Foreign-Trade  Zone,  Inc.  (the  Grantee), 
has  made  application  (filed  April  9, 1990. 
FTZ  Docket  IS-^a  55  FR 14847.  4/19/90) 
in  due  and  proper  form  to  the  Board, 
requesting  the  establishment,  operation, 
and  maintenance  of  a  foreign-trade  zone 
at  sites  in  Pima  County,  Arizona, 
adjacent  to  the  Tucaon  Customs  port  of 
entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Foreign-Trade 
Zone  No.  174,  at  the  locations  mentioned 
above  and  more  particularly  described 
on  the  maps  and  drawings 
accompanying  the  application  in 
Exhibits  K  and  X.  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  Regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  the  following  express  conditions 
and  limitations: 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto,  any  necessary  permits  shall  be 
obtained  &t>m  Federal,  State,  and 
municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unres^cted  access  to  and  throughout 
the  foreign-trade  zone  sites  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  board  for 
approval  prior  to  the  commencement  of 


any  manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington.  DC.  this 
30th  day  of  January.  1991.  pursuant  to 
Order  of  the  Board. 

Foreign-Trade  2^net  Board 

Robert  A.  MothKhar, 

Secretary  of  Commerce,  Chairman  and 

Executive  Officer. 

Anest 

John  |.  Da  Ponte.  Jr., 

Executive  Secretary. 

[FR  Doc  91-2667  Filed  2-4-91;  8:45  am] 


(Order  Na  507] 

Approval  for  Expansion  of  Foraign- 
Trado  Zono  136  Br*vard  Coimty,  PL 
Port  Canavaral  Cuttoma  Port  of  Entry 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  part  400).  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Resolution  and 
Order 

Whereas,  the  Canaveral  Port 
Authority.  Grantee  of  Foreign-Trade 
Zone  138,  has  applied  to  the  Board  for 
authority  to  expand  its  general-purpose 
zone  at  the  port  terminal  area  and  to 
add  two  sites  in  Brevard  County, 
Florida,  %vithin  the  Port  Canaveral 
Customs  port  of  entry; 

Whereas,  the  application  was 
accepted  for  filing  on  October  27, 1989, 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  on 
November  27, 1980  (Docket  25-88, 54  FR 
48793],  with  amendments  on  January  31, 
1980  (55  FR  4218.  2/7/90)  and  June  13. 
1990  (55  FR  25855,  8/25/90); 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 


cmd  recommends  approval,  subject  to  an 
activation  limit  of  500  acres  at  each  of 
the  three  sites; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Brevard  County,  Florida,  area;  and, 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Foreign-Trade 
Zones  Act.  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest: 

Now,  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  the  zone  in  accordance  with  the 
application  filed  on  October  27. 1989,  as 
amended,  subject  to  the  condition  that 
any  activation  of  approved  zone  space 
beyond  500  acres  at  each  of  the  three 
zone  sites  requires  further  Board 
approval.  The  grant  does  not  include 
authority  for  manufacturing  operations, 
and  the  Grantee  shall  notify  the  Board 
for  approval  prior  to  the  commencement 
of  any  manufacturing  or  assembly 
operations.  The  authorify  given  in  this 
Order  is  subject  to  settlement  locally  by 
the  District  Director  of  Customs  and  the 
District  Army  Engineer  regarding 
compliance  with  their  respective 
requirements  relating  to  foreign-trade 
zones. 

Signed  at  Washington,  DC,  this  29th  day  of 
January,  1991. 
Eric  I.  Garfinkel. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Committee  of 
Alternates.  Foreign-Trade  Zones  Board. 
[FR  Doc  91-2688  Filed  2-4-«l:  8:45  am] 
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International  Trade  Adminiatratlon 

(A-570-806] 

Preliminary  Determination  of  Saiee  at 
Lees  TYian  Fair  Value:  Silicon  Metal 
From  the  People's  Republic  of  China 

AOENCY:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
action:  Notice. 


;  We  preliminarily  determine 
that  imports  of  silicon  metal  from  the 
People's  Republic  of  China  (PRC)  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
have  notified  the  International  Trade. 
Commission  (ITC)  of  our  determination 
and  have  directed  the  Customs  Service 
to  suspend  liquidation  of  all  entries  of 
silicon  metal  from  the  PRC,  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  Uiis  notice.  The  statutory 
deadline  for  the  final  determination  is 
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April  16. 196L  However,  we  may 
expedite  this  deteiuAaation 
EMCCinn  mm:  Febnnry  5. 1991. 

RM  RmtNiii  mromiMTiON  contact: 

James  Terpstra  or  James  Maeder.  Office 
of  Antidumping  Investigations.  Import 
Administr^ion.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  377-3965  or  (202)  377- 
49Z9,  respectively 

suppIpBuntaiiv  infomsation: 

Preliminary  DetenBination 

We  prehfliinarUy  determine  that 
iiq;>orts  of  silicon  metal  from  the  PRC 
are  being,  or  are  likefy  to  be.  sM  in  the 
United  States  at  less  than  tsAr  value,  at 
proivided  in  section  733  of  the  Tariff  Act 
of  1930.  as  amended  (19  U.&C.  1673b) 
(the  Act).  The  estiautted  margin  is 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  The 
statutory  deadline  for  the  final 
determination  is  April  16, 1991. 
However,  we  may  expedite  this 
determination. 

Caseffistory 

Since  the  pwblicatioa  of  our  notice  of 
initiation  (iidtiating  investigations  oo 
imports  of  silicon  metal  from  the  PRC. 
Argentina,  and  Brazil)  on  September  20, 
199a  (55  FR  38716).  the  following  events 
have  occurred. 

On  October  &,  1960,  the  ITC  published 
its  preliminary  determination,  that  there 
is  a  reasonable  indication  that  an 
indostry  in  the  United  States  is  being 
materiaUy  faijured  by  reason  of  imports 
from  Argentina,  Bruil  and  the  PRC  of 
silicon  metal  that  are  alleged  to  be  sold 
in  the  United  Slates  at  less  fltan  fair 
value  (55  FR3e33(^ 

On  October  12, 1990,  daring  a 
telephone  conversation  with  the 
Commercial  Attadi^  o!  the  TOG 
Embeasy  to  Washington  DC  (the 
Embassy),  ike  E)epartment  was  iafocmed 
that  die  Chhsa  Clmraber  of  Comnerce  of 
Metals,  Miaerala.  and  Cbemicals 
Importers  and  Exporters  (ttie  Chamber) 
was  the  organization  in  &ie  PRC  witfi 
information  on  the  indentities  of  the 
exporters  of  rilican  metaL  Based  on  this 
conversation,  on  O^ober  17, 1900^  die 
Department  sent  a  letter  to  the  Chonber 
requeatiDg  its  asaistance  in  ktentifyiag 
all  exporter*  to  tke  United  State*  of 
silicon  metal  aad  flteir  sappfying 
factories.  No  response  to  thi*  teqnest 
was  ever  received. 

Also  on  Octolier  17, 19i0. 
HoffHagheiae  ft  Conpaiqr.  a  U.S. 
importer  of  silican  oetai  froas  the  PRC 
and  an  interested  party  in  dns 


investigation,  provided  the  Department 
with  a  list  of  its  PRC  suppliers. 

On  October  18. 1990,  the  Department 
presented  its  questionnaire  to  the 
Embassy  of  the  PRC  (the  Embassy).  In 
the  cover  letter  to  the  questionnaire,  we 
asked  the  Embassy  to  forward  the 
questionnaire  to  each  exporter  of  silicon 
metal,  as  well  as  each  factory  producing 
the  product  for  export  to  the  Uhited 
States.  We  also  explained  that,  as  the 
Department  was  treating  tfie  PRC  as  a 
nonmaii(et  economy  for  purposes  of  tfiis 
investigation  and  as  die  Embassy  has 
been  deemed  the  proper  recipient  of  the 
questionnaire,  the  Embassy,  or  die 
appropriate  PRC  official,  must  submit  a 
fuU,  consolidated  response  to  the 
questionnaire  on  b^alf  of  aD  state- 
owned  producers  and  exporters  of 
silicon  metal. 

On  November  1. 1990,  we  received  a 
request  frtmi  one  exporter,  the  China 
Hunan  Provincial  Import  and  Export 
Corporation  (Hnnan),  for  an  extension 
until  Novenriier  15, 1990,  for  the 
submission  of  its  response  to  section  A 
of  the  qoestionnaire.  On  November  5, 
1990,  we  granted  Hmian's  extension 
request. 

On  November  5, 1990,  we  sent  a  letter 
to  the  Embcrssy  informing  it  that  the 
Department  has  been  contacted  by  (m)y 
one  ntC  exporter,  Hunan.  We  asked  the 
Embassy  whether  it  had  success  in 
identifying  other  questionnaire 
recipients  and,  if  so,  whether  it  knew  if 
responses  woold  be  submitted  by  the 
NoveRd)er  15,  lOOOv  deedBine.  We  also 
provided  the  EnAassy  with  the  list  of 
PRC  exporters  diat  we  received  from 
Hofflin^Muse  ft  Company,  in  order  to 
assist  the  Embassy  in  transmitting  the 
questionnaire  to  the  ntC  producers  and 
exporters  of  the  sabject  merchandise. 
We  explained  diet  we  woold  not  be  abAe 
to  accei>t  any  response  after  November 
15, 1990,  unless  an  extension  request 
was  received  in  writing,  along  with  an 
explanati<m  as  to  why  no  response  had 
been  submitted  prior  to  die  November  1, 
19001  sectimi  A  dea  Ame. 

On  November  8  and  9, 1990,  we 
received  notification  from  six  PRC 
import/ export  companies  that  they  had 
not  received  copies  of  the  questionnaire. 
The  companies  requested  that  the 
Department  forward  the  questionnaire 
todwB. 

On  November  15  and  19,  I960.  Hanan 
submitted  its  response  to  Sections  A,  C 
and  D  of  the  qaestiooaaire. 

When  the  November  16  deadline 
passed  widiant  receivtBg  a  consolidated 
response  to  the  qaestiennaire,  or  a 
reMpome  to  our  November  5  letter. 
representatives  from  the  Departaenl 
arranged  to  awet  with  raC  Embassy 
official  on  Deoeatber  4.  1990l  Daring 


this  meeting,  die  Department  once  again 
expressed  concern  with  the  En^Mssy's 
inabihty  to  supfrfy  the  requested 
information  in  a  tiaidy  manner.  In  spite 
of  the  Department's  attempt  to  stress  the 
urgency  of  the  sitoation.  the  Embassy 
officials  made  no  indication  that  they 
would  be  able  to  sufqtly  the  requested 
information,  nor  did  diey  express  a 
desire  to  request  an  extension  of  time 
for  the  submission  of  this  information. 

On  December  13  and  17. 1990.  the 
Department  sent  letters  to  Hunan  and 
each  of  the  six  import/export  companies 
that  had  requested  copies  of  the 
questionnaire.  In  the  letters,  we 
explained  that  we  rely  on  the  En^assy 
to  forward  die  questionnaires  to  the 
appropriate  recipients  and  require  diat  a 
consolidated  preliminary  response 
incorporating  informatfon  on  aD  PRC 
exporters  of  the  subject  merchandise  be 
submitted.  We  informed  them  that  we 
would  be  unable  to  forward  the 
questionnaires  to  any  party  (h-  to 
consider  any  information  they  had 
abeady  submitted,  or  intended  to 
submit,  individually. 

On  January  18, 1991,  more  than  two 
months  after  the  November  15  deadline 
and  less  than  two  months  before  the 
preliminfuy  determinatioa  the  Embassy 
submitted  a  response  n^ncfa 
consolidated  the  sections  A.  C  and  D 
sales  information  of  Hunan  and  Xiamen 
Xing  Xia  Company,  Ltd.  (Xiamen)  and 
provided  partial  information  on  three 
additional  exptvteTS.  Because  these 
submissions  were  extremely  untimely, 
we  removed  them  from  the  official 
record  of  this  investigation  and  returned 
all  ct^es  oi  them  to  the  Embassy,  in 
accordance  wiUi  19  CFR  353.31(b)(2). 

Also  on  January  18. 1991,  the 
Aluminum  Smelting  and  Refining 
Company,  Inc.  (ASRC).  Timco.  amd  the 
Aluminum  Recycling  Association 
(ARA),  interested  parties  in  this 
investigation,  submitted  comments.  In 
these  comments,  the  parties  (1)  opposed 
petitioners'  allegation  with  regard  to  the 
existence  of  critical  circumstances;  (2) 
alleged  that  petitioners  did  not  produce 
silicon  metal  widi  a  silicon  content  of 
between  96  and  97.49  percent  and 
chemical  grade  silicon  and,  therefore, 
the  Department  should  rescind  the 
investigation  with  respect  to  this 
merchandise;  and,  (3)  argued  that  India 
is  not  die  appropriate  smrogate  comitry 
for  die  PRC  in  diis  case.  With  regard  to 
critical  eircuBistances  and  the 
rescinding  of  die  investigation,  see  the 
"Critical  Qrcamstances"  and 
"Standing"  sections  of  this  notice. 

With  regard  to  the  use  of  India  as  a 
surrogate  for  the  FltC,  petitioners'  use  of 
India  as  a  sarrogate  for  the  PRC  was 
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found  to  be  reasonable  for  purposes  of 
initiating  this  investigation.  Since  we 
have  decided  to  use  the  petition  as  best 
information  available  for  purposes  of 
this  determination,  as  described  in  the 
"Best  Information  Available"  section  of 
this  notice,  we  will  continue  to  accept 
the  Indian  information  contained  in  the 
petition. 

Scope  of  Investigatioa 

The  merchandise  covered  by  this 
investigation  is  silicon  metal  containing 
at  least  96.00  but  less  that  99.99  percent 
of  silicon  by  weight.  Silicon  metal  is 
currently  provideid  for  under 
subheadings  2804.00.10  and  2804.60.50  of 
the  Harmonized  Tariff  Schedule  (HTS) 
as  a  chemical  product,  but  is  commonly 
referred  to  as  a  metal.  Semiconductor- 
grade  silicon  (silicon  metal  containing 
by  weight  not  less  than  99.99  percent  of 
silicon  and  provided  for  in  subheading 
2804.61.00  of  the  HTS)  is  not  subject  to 
this  investigation.  Given  that  this 
investigation  is  not  limited  to  silicon 
metal  used  only  as  an  alloying  agent  or 
in  the  chemical  industry,  we  have 
deleted  the  sentence  regarding  the  uses 
for  silicon  metal  from  the  scope  of  this 
investigation.  The  HTS  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  March  1, 
199a  through  August  31, 1990. 

Standing 

In  its  letter  of  January  18, 1991,  ARA 
challenged  petitioners'  standing  to  flle 
on  behalf  of  the  domestic  producers  of 
the  like  product  This  challenge  is  based 
on  ARA's  assertion  that  (1)  silicon  metal 
with  a  silicon  content  of  between  96  and 
97.49  percent,  and  silicon  metal  having  a 
silicon  content  of  between  97.50  but  less 
than  99.99  percent,  are  different  like 
products,  and  (2)  petitioners  do  not 
produce  silicon  metal  in  the  96  to  97.49 
percent  range.  The  ITC  has  preliminarily 
determined  that  there  is  one  like 
product,  which  includes  all  of  the 
merchandise  defined  by  the  scope  of 
this  investigation.  Furthermore,  the  ARA 
does  not  challenge  the  fact  that 
petitioners  do  produce  silicon  metal  in 
the  higher  range.  Accordingly,  we 
preliminarily  determine  that  petitioners 
have  standing  to  file  on  behalf  of  the 
domestic  industry  producing  silicon 
metal  covered  by  the  scope  of  this 
investigation.  The  ARA  should  address 
any  comments  pertaining  to  the 
definition  of  like  product  to  the  ITC. 


Bast  lofoimatioQ  Available 

We  have  determined,  in  accordance 
with  section  77e(c)  of  the  Act  that  the 
use  of  best  information  available  is 
appropriate  for  sales  of  the  subject 
merchandise  in  this  investigation.  In 
deciding  whether  to  use  best 
information  available,  section  776(c)    ' 
provides  that  the  Department  may  take 
into  account  whether  the  respondent 
was  able  to  produce  information 
requested  in  a  timely  manner  and  in  the 
form  required.  In  this  case,  exporters  of 
siUcon  metal  from  the  PRC  were  not 
able  to  do  so. 

During  the  course  of  this  investigation, 
the  Department  encountered  serious 
problems  in  obtaining  the  price  and 
production  data  needed  for  its  analysis. 
These  problems  were  due  to  the  fact 
that  the  Embassy  was  never  able  to 
identify  the  universe  of  potential 
respondents  in  the  PRC  or  provide 
adequate  price  and  production  data. 
This  information  is  necessary  so  that  the 
Department  can  base  its  analysis  on 
sales  data  that  is  reflective  of  the 
exporting  industry.  As  outlined  in  the 
"Case  History"  section  of  this  notice,  the 
Department  made  repeated  attempts  to 
impress  upon  officials  at  the  Embassy 
the  need  for  them  to  submit  to  the 
Department  a  consolidated  response 
incorporating  information  on  sales  of 
silicon  metal  to  the  United  States  by  all 
producers  and  exporters  in  the  PRC.  In 
spite  of  the  Department's  repeated 
attempts,  we  diid  not  receive  a  response 
in  a  timely  manner  and  in  the  form 
required.  Consequently,  we  based  our 
preliminary  determination  in  this 
investigation  on  best  information 
available.  As  best  information  available, 
we  used  the  highest  margin  listed  in  the 
notice  of  initiation  for  this  investigation, 
which  was  based  on  the  petition. 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  the  subject  merchandise  from 
the  PRC.  Section  733(e)(1)  of  the  Act 
provides  that  critical  circumstances 
exist  if  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 


which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Pursuant  to  section  733(e)(1)(B),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  short  period  of 
time:  (1)  The  volume  and  value  of  the  . 
imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

bi  determining  knowledge  of  dimiping, 
we  normally  consider  margins  of  25 
percent  or  more  sufficient  to  impute 
knowledge  of  dumping  under  section 
735(a)(3)(A).  [See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  or  Unfinished, 
bom  Italy,  52  FR  24198,  June  29. 1987). 
Because  we  are  relying  on  the  petition 
for  purposes  of  our  preliminary 
determination  regarding  sales  at  less 
than  fair  value  [See,  the  "Best 
Information  Available"  section  of  this 
notice),  we  have  also  relied  on  the 
petition  as  best  information  available  in 
determining  knowledge  of  dumping. 

Average  margins  contained  in  the 
petition  for  silicon  metal  exceed  25 
percent.  Therefore,  in  accordance  with 
section  735(a)(3)(A)(ii],  we  determine 
that  knowledge  of  dumping  existed  for 
silicon  metal  from  the  PRC. 

In  its  letter  of  January  18, 1991,  ARA 
challenged  petitioners'  contention  that 
the  Department  can  impute  knowledge 
of  dumping  because  there  is  a  history  of 
the  PRC  dumping  silicon  metal  into  die 
European  Community  (EC)  market  [See, 
Council  Regulation  (EEC)  No.  2200/90  of 
27  July  1990).  However,  since  the 
Department  has  relied  on  information 
contained  in  the  petition  to  impute 
knowledge  of  dumping,  there  is  no  need 
to  consider  the  EC's  outstanding 
antidumping  duty  order  on  silicon  metal 
frt)m  the  PRC 

Because  the  Department  did  not 
receive  a  timely  response  in  the  form 
required,  we  have  relied  upon  best 
information  available  for  determining 
whether  there  have  been  massive 
imports  of  silicon  metal.  As  best 
information  available,  we  used  the 
Commerce  Department's  import 
statistics  to  measure  import  levels  of  - 
silicon  metal  from  the  PRC. 

Pursuant  to  section  353.16(g)  of  the 
Department's  regulations,  in  making 
critical  circumstances  determinations, 
the  Department  normally  considers  the 
period  beginning  on  the  date  the 
proceeding  begins  and  ending  at  least 
three  months  later.  The  Department 
considers  this  period  because  it  is  the  : 
period  immediately  prior  to  a 
preliminary  determination  in  which 
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exporters  of  the  subject  merchandise 
could  take  advantage  of  their  knowledge 
of  the  antidumping  investigation  to 
increase  exports  to  the  United  States 
without  being  subject  to  antidumping 
duties.  [See,  e.g..  Final  Determination  of 
Sales  at  Less  than  Fair  Value;  Certain 
Internal-Combustion,  Industrial  Forklift 
Trucks  from  Japan,  53  FR  12552,  April 
15, 1988.)  For  purposes  of  this 
preliminary  determination,  however,  we 
are  using  as  our  comparison  period  the 
two  months  following  the  month  of  the 
filing  of  the  petition  [i.e..  September  and 
October  1990)  because  (1)  we  recognize 
that  due  to  the  lag  between  export  and 
import  the  import  statistics  for  August 
reflect  exports  made  prior  to  the  date  on 
which  the  proceeding  began  [i.e.,  August 
24, 1990)  and  (2)  we  only  have  available 
two  months  of  import  data.  Assuming 
that  additional  data  becomes  available 
by  the  time  of  our  final  determination, 
we  will  reexamine  our  analysis  using  a 
three-month  comparison  period. 

Based  on  our  analysis  of  the  available 
monthly  Commerce  Department  import 
statistics,  we  have  preliminarily  found 
that  there  is  reasonable  basis  to  believe 
or  suspect  that  imports  of  silicon  metal 
have  been  massive  over  a  relatively 
short  period  of  time.  We  also  examined 
Commerce  Department  import  statistics 
to  ensure  that  the  increase  in  imports 
did  not  simply  reflect  seasonal  trends. 
The  data  did  not  indicate  any  seasonal 
increases  in  shipments.  Therefore,  we 
find  that  the  requirements  of  section 
733(e)(1)(B)  have  been  met  with  respect 
to  silicon  metal  fit)m  the  PRC. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  silicon  metal  from  the  PRC,  as 
defined  hi  the  "Scope  of  Investigation" 
section  of  this  notice,  that  are  entered, 
or  withdrawn  bom  warehouse,  for 
consumption  on  or  after  the  date  which 
is  90  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  139.49  percent  on  all 
entries  of  silicon  metal  bom  the  PRC. 
The  suspension  of  liquidation  will 
remain  in  effect  until  further  notice. 

ITC  Notlflcatioa 

In  accordance  with  section  733(f)  of 
the  Act  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 


provided  the  ITC  confirms  in  writing 
that  it  will  not  disclose  such 
information,  either  publicly  or  under 
administrative  protective  order,  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Investigations. 
Import  Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  direaten  material  injury  to. 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  vnth  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  March  4. 
1991,  and  rebuttal  briefs  no  later  than 
March  11, 1991.  In  accordance  with  19 
CFR  353.38(b).  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  The  hearing  will  be  held  at  1  p.m. 
on  March  13. 1991,  at  the  U.S. 
Department  of  Commerce,  room  3708, 
14th  Street  and  Constitution  Avenue 
NW..  Washington,  DC  20230.  Interested 
parties  who  wish  to  participate  in  the 
hearing  must  submit  a  written  request  to 
the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099  within  10  days 
of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  numben 
(2)  the  number  of  participants;  (3)  the 
reasons  for  attending:  and  (4)  a  list  of 
the  issues  to  be  discussed  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to 
arguments  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(fj  of  the  Act  (19 
U.S.C.  1673b(f)). 

Dated:  January  31, 1991. 
Eric  L  Gaifinkel. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-2889  Filed  2-4-«l;  8:45  am] 
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[AppNcation  Na  90-00016] 

Export  Trade  Certificate  of  Review 

action:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  90-00016. 

summary:  The  Department  of 
Commerce  has  issued  an  Export  Trade 
Certificate  of  Review  to  International 


Trading  Organization,  Inc.  ("ITO").  This 
notice  summaries  the  conduct  for  which 
certification  has  been  granted. 

FOR  RMTNOI MPONMATION  CONTACR 

George  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  (202)  377-5131. 
This  is  not  a  toll-free  number. 

SUiipLEMorrAiiv  iNrowMATiOH:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21]  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  title  III  are 
found  at  IS  CFR  part  325  (1990)  (50  FR 
1804.  January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Secretary  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  writhin  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Members  (in  Addition  to  the  Applicant) 

Dixie  Chemical  Company,  Inc., 
Houston.  Texas  (controlling  entity:  DX 
Holding.  Inc.,  Houston,  Texas);  Flint  Ink, 
Cinciimati,  Ohio  (controlling  entity: 
none);  Inolex  Chemical  Company, 
Philadelphia,  Pennsylvania  (controlling 
entity:  none);  Koch  Chemical  Company. 
Wichita.  Kansas  (controlling  entity: 
Koch  Refining  Co.,  Wichita,  Kansas): 
PCR.  Inc..  Jacksonville.  Florida 
(controlling  entity:  none);  Sherex 
Chemical  Company,  Dublin  Ohio 
(controlling  entity:  Sobering 
Aktiengesellschi^  Berlin,  Germany). 

Export  Trade 

1.  Products 

Alkyds  (Standard  Industrial 
aassification  Code  (Siq  2821400); 
presscake/dry  pigment  flushed  color 
(SIC  2865300);  pigment  dispersions, 
including  black  (SIC  2851533); 
waterproofing  compounds  (SIC  2899581); 
specific  antineoplastic  agents  (SIC 
2834145);  laboratory  reagents  and 
chemicals  for  research  purposes  only 
(SIC  2869537);  textile  finishing  agents 
(SIC  2843061);  bulk  surface  active  agents 
(SIC  2843085);  other  chemical  specialties 
(SIC  2899S97);  industrial  organic 
chemical  (SIC  2869598);  and 
miscellaneous  end-use  chemicals  and 
chemical  products  (SIC  2869600). 
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tSenricM 

Bnguwcring,  dnign  and  related 
services  related  to  Products  and  to 
conteadi  that  wrtiat— dalli  iacocperate 
ftodacts;  aanriciaf  of  ftodacta;  and 
tiaWas  with  raapact  to  Ike  aae  <rf 
Prodacto. 

3.  Technology  lUghts 

Proprietary  tights  to  aO  kinds  of 
technology  associated  with  I¥oducts  or 
Services  includiflg  but  not  Uaiited  to 
patentSi  irademarics.  service  marks, 
trade  naaies.  copyri^ts  (Including 
neighboring  rights),  trade  secrets,  know- 
how,  semiconductor  mask  works,  utility 
models  (indudiitg  petty  patents)^  plant 
breeders  rights,  indnstrtal  designs,  and 
Muigeneria  forms  of  biotechnology 
protection  and  conqniter  software 
protection. 

«.  Bxpoft  lYade  FMIfaHoo  Senrtaet  (as 
They  Relate  to  the  Export  «f  P^ad■cla. 
Services  and  Tedmokigy  Rights) 

Consinting:  international  market 
research!  mariceting  and  trade 
promotian;  trade  show  participation; 
insurance;  logal  assistance; 
transportations  trade  documentation  and 
freight  forwarding;  communication  and 
processing  of  export  orders; 
warehousing:  foreign  exchange; 
fkianeing:  tddng  tilte  to  goods;  services 
related  to  oompliaaces  %vith  customs 
requirements;  aad  liaison  with  foreign 
go  veminent  agencies,  trade 
assodarions.  aad  banking  instituUoos. 


Export! 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  Sutee,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islaods.  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Tnist  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Opecaiiao 


1.  rro  aad/or  one  or 
Members 


of  its 


a.  Engage  hi  joint  bidding  or  other 
Joint  s^ing  aRangaaHBts  for  Products. 
Services,  and/or  Tsdaiolagy  Rights  in 
Export  hfaihels  a^  dhKats  sales 
resulting  froai  each  airai^enienls; 

b.  Estihiiah  export  piioeo  fiar  sales  of 
Prodacts.  Services,  and/ar  Technology 
Rights  by  Mentors  ki  Export  Markets, 
with  each  Member  baiag  free  to  deviate 
from  soch  prices  by  whatever  amount  it 
sees  fit; 

c.  Discuss  and  reach  agreements 
relatfng  to  speoificatioae  and 
requirements  deauaded  by  specific 


potential  ouatomefa  for  Prodacts  for 
Export  Markets: 

d.  With  respect  to  Prodacts.  Senrioea. 
sad/or  Tochnoiogy  Rights  refoae  to 

quote  prices  ft)B.  or  to  Market  er  sell  in. 
Export  Markets; 

e.  Provide  and/or  (oiatiy  eegotiate  for 
and  purchaae  from  Sappiiars  Export 
Trade  Fadliiatian  Services  for 
Members; 

f.  SeUcit  non-Member  Suppliers  to  sell 
their  Products  andyor  Senrioes,  and/or 
noa-rompeting  Technology  Rights  or 
ofier  their  Export  IVede  Facilitation 
Services  through  the  certified  activities 
of  rro  and/or  its  Members: 

g.  Coordinate  with  respect  to  the 
servidiig  of  ftoducia  in  Export  Markets, 
including  the  establiehment  of  |oint 
servioe  oImI  trainiag  centers  in  such 
markets; 

h.  To  the  extent  permitted  ia 
Pangiaph  8  below,  license  associated 
Technok^  Rights  in  conjuactioa  with 
the  sok  of  Roducts; 

L  Engage  in  joint  promotional 
activities,  such  as  advertising  and  trade 
shows,  aimed  at  devek)ping  exiating  or 
new  Export  Madfiets; 

].  Bring  together  groups  of  Members  to 
plan  and  discuss  how  to  fuIfiD  the 
Product.  Service,  and/or  Tex:hnology 
Rights  requirements  of  specific  export 
customers  or  Export  Markets; 

k.  Operate  and  establish  jointly 
owned  subsidiaries  or  other  joint 
venture  entities,  owned  exclusively  by 
Members,  to  export  ftx)ducts  to  Export 
Markets,  operate  service  and  training 
centers  in  Export  Markets,  and  to 
provide  Export  Trade  Facilitation 
Services  to  Members:  and 

1.  jointly  procure  transportation 
services  for  lYoducts  exported  or  in  the 
course  of  being  exported  for  any  or  all  of 
the  Members,  or  non-Members. 

2.  Subject  to  parograidi  8  below  and  to 
appropriate  safegu^ds  limiting  the 
trade  secret  and  loiow-how  access  of 
other  Members  to  those  personnel  acting 
as  Export  Trade  Intermediaries,  ITO 
and/or  its  Member*  may  enter  into 
agreements  wherein  ITO  and/or  one  or 
more  Members  agree  to  act  in  oertain 
countries  or  Export  Markets  as  the 
Members'  exclusive  or  nonexdasive 
Export  Intermediary  for  Producta, 
Services  and/or  Technology  Rights  in 
that  country  or  Export  Market.  In  such 
agreements,  (i)  ITO  or  the  Meii4wT(s) 
acting  as  an  exclusive  Export 
Intermetfiary  may  agree  not  to  represent 
any  other  Sapplier  for  sale  in  the 
relevant  country  or  Export  Merket.  and 
(ii)  Members  may  agree  that  they  will 
export  for  seie  m  the  relevant  country  or 
market  only  Ihraogh  ITO  or  the 
MoBrf»er(*)  acting  aa  exckisive  Export 
Intermediary,  and  that  they  will  not 


export  jadepeadoatly  to  the  releeant 
country  or  Export  Market,  either  diracdy 
or  through  aqy  other  Export 
Intametfary. 

3.  no  and/or  its  Meaibers  mey 
exchange  end  discass  the  foHowIng 
types  of  informetMNi: 

a.  hiformation  that  is  already 
generally  available  to  the  trade  or 
public; 

b.  Information  about  tales  and 
marketing  efforts  for  Export  Markets; 
activities  and  opportenities  for  sales  of 
Products  and  Services  and/or 
Technology  Rights  in  Export  Markets; 
selling  strategies  for  Export  Markets: 
pricing  in  Export  Madcets:  projected, 
demands  in  Export  Manets;  costomaiy 
terms  of  sale  in  Export  Markets;  tiie 
types  of  Products  available  from 
competitors  for  sale  in  particular  Export 
Markets,  and  the  prices  for  such 
Products;  and  customer  specifications 
for  Products  in  Export  Markets; 

c  Information  about  terms  and 
conditions  of  contracts  for  sales  in 
Export  Markets  to  be  considered  and/ or 
bid  on  by  ITO  and  its  Members; 

d.  Information  about  joint  bidding, 
selling,  or  serviciAg  arrangements  for 
Export  Markets  and  allocation  of  sales 
resulting  from  such  arrangements  among 
the  Members; 

e.  Information  about  expenses  specific 
to  exporting  to  and  within  Export 
Markets,  including  without  limitation 
transportation,  intermodal  shipments, 
insurance,  inland  freight  to  port,  port 
storage,  coaiaiiflsions.  export  sales, 
documentation,  financing,  customs, 
duties,  and  taxes: 

f.  Infonnation  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  MackBts;  and 

g.  Infenmation  aboat  ITO  or  its 
Meariiers'  export  operationi,  inclnding 
wi^out  hmitation  sales  and  distribeticm 
networks  established  by  ITO  or  its 
Members  in  Export  Markets,  and  prior 
export  sales  by  Members  (iodudkig 
ex|iort  price  iniFarmatiaB). 

4.  rro  may  provide  ita  Members  or 
other  Supidiers  the  benefit  of  any  Expwt 
Trade  Facilitation  Seivices  to  fadliUte 
the  export  of  ftoducti  to  Export 
Markets.  This  may  be  accompHshed  by 
rro  itsaU.  or  by  agreement  wtth 
Members  or  other  parties. 

5.  rro  and/or  its  Members  may  meet 
to  engage  hi  the  activities  described  in 
paragraphs  one  throu^  four  above. 

6.  no  and/or  its  Membeis  mey  refuse 
to  provide  Expwt  T^ade  Fedlitetkm 
Services,  or  partkipation  in  ttw  other 
activities  described  ia  paragraphs  one 
through  five  above,  to  non-Members. 

7.  rro  end/or  its  Members  may 
forward  to  the  appropriate  infividual 
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Member  requests  for  information 
received  from  a  foreign  government  or 
its  agent  (including  private  pre-shipment 
inspection  firms)  concerning  that 
Member's  domestic  or  export  activities 
(including  prices  and/or  costs),  and  if 
such  individual  Member  elects  to 
respond,  it  shall  respond  directiy  to  the 
requesting  foreign  government  or  its 
agent  with  respect  to  such  information. 

8.  Members  may  license  and  sub- 
license Technology  Rights  in  Export 
Markets  to  non-Members,  but  in  all 
instances  the  terms  of  such  licenses 
shall  be  determined  solely  by 
negotiations  between  the  licensor 
Member  and  such  non-Member  without 
coordination  with  ITO  or  any  other 
Member.  Such  licenses  and  sub-licenses 
may:  Convey  exclusive  or  non-exclusive 
rights  in  Export  Markets:  impose 
requirements  as  to  the  prices  at  which 
Products  or  Serviced  incorporating,  or 
manufactured  or  produced  using. 
Technology  Rights  may  be  sold  or 
leased  in  Export  Markets;  impose 
requirements  as  to  pricing  and  other 
terms  and  conditions  of  sub-licenses  of 
Technology  Rights  in  Export  Markets: 
restrict  licensees  and  sub-licensees  as  to 
fields  of  use,  or  maximum  sales  or 
operations,  in  Export  Markets;  impose 
territorial  restrictions  (relating  to  any 
Export  Maricet)  on  foreign  licensees  and 
sub-licensees;  require  the  assignment 
back  or  exclusive  or  non-exclusive 
grantback  to  the  licensor  Member  of 
rights  (in  Export  Markets)  to  all 
improvements  in  Technology  Rights, 
whether  or  not  such  improvements  fall 
within  the  field  of  use  authorized  in  such 
license;  require  package  licensing  of 
Technology  Rights;  and  require  products 
or  services  (including,  but  not  limited  to. 
Products  and  Services)  to  be  used,  sold, 
or  leased  as  a  condition  of  the  license  of 
Technology  Rights. 

Definitions 

1.  Export  Intermediary  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  Supplier  means  a  person  who 
produces,  provides,  or  sells  a  Product. 
Service.  Technology  Right,  and/or 
Export  Trade  Facilitation  Service, 
whether  a  Member  or  non-Member. 

A  copy  of  the  Certificate  will  be  kept 
ha  the  International  Trade 
Administration's  Freedom  of 
Inform.ation  Records  Inspection  Facility. 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 


Dated:  January  30, 1991. 

GeoigeMuller. 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Do&  91-2091  FUed  2-«-91;  8:45  am) 

Export  Trade  Certifieate  of  Review 

action:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  gO-2A005. 

tUMMARV:  The  Secretary  of  Commerce 
has  issued  an  amended  Export  Trade 
Certificate  of  Review  to  the  California 
Kiwifruit  Commission  ("CKC")  and 
California  Kiwifruit  Exporters 
Association  ("CICEA")  on  January  29, 
1991.  The  original  Certificate  was  issued 
on  August  10, 1990  (55  FR  33740,  August 
17, 1990)  and  previously  amended 
November  27. 1990  (55  FH  50204, 
December  5, 1990)  to  add  the  California 
Kiwifruit  Exporters  Association 
("CKEA")  as  a  "co-certificate  holder". 
rtm  RmTHBR  iNromiATiON  contact: 
George  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202-377-5131. 
This  is  not  a  toll-fi*ee  number. 

SUPPLEMENTARY  INPOfWIATKM:  Titie  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  die 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  title  III  are 
found  at  15  CFR  part  325  (50  FR  1804. 
January  11. 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.e(b),  which 
requires  the  Secretary  of  Commerce  to 
pubUsh  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  gound  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificato 

CKC's  and  CICEA's  Export  Trade 
Certificate  of  Review  has  been  amended 
to: 

1.  Add  the  following  three  companies 
as  "Members"  within  the  meaning  of 

S  325.2(1)  of  tiie  Regulations  (15  CFR 
325.2(1]):  Coast-To-Coast  Produce  Co., 
San  Luis  Obispo,  California;  Nash  De 
Camp  Company,  Visalia,  California:  and 
Tufts  Ranch,  Winters,  California; 

2.  Delete  Pandol  Brothers,  Inc., 
Delano,  California  as  a  "Member" 


within  the  meaning  of  {  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)): 

3.  Clarify  tiiat  CKEA  was  established 
by  CKC  to  conduct  Export  Trade 
Facilitation  Services  on  behalf  of  its 
Members,  and  to  participate  in  the 
Export  Trade  Activities  and  Methods  of 
Operation  contained  in  CKC's  original 
certificate: 

4.  Qarify  that  the  actual  physical 
export  of  kiwifruit  will  not  take  place 
through  CKC,  but  wiU  be  performed  by 
individual  Members  and  facilitated  by 
CKC  and/or  CICEA; 

5.  Add  the  joint  purchase  of  brokerage 
services  by  CKC,  CKEA  and /or  any 
Member  to  the  Export  Trade  Activities 
and  Methods  of  Operation,  provided 
that  each  Member  shall  remain  free  to 
pay  or  negotiate  brokerage  fees 
independentiy,  and  provided  that 
information  may  be  exchanged  among 
Members  concerning  the  joint  purchase 
of  brokerage  services;  and 

6.  Provide  that  CKEA  directors  may 
be  elected  by  the  Members  casting  votes 
weighted  in  proportion  to  the  volume  of 
the  Members'  kiwifruit  exports. 

A  copy  of  the  amended  CerUncate 
will  be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

EFFECTIVE  DATE:  November  1, 1990. 

Date±  January  31, 1991. 
Gemge  Mullar, 

Director,  Office  of  Export  Trading,  Company 

Affairs. 

[FR  Doc.  91-2890  Filed  2-4-91;  8:45  am] 

aiujNO  cooE  asie-on-a 


National  Oceanic  and  Atmospheric 
Administration 

[Modification  No.  2  to  Pwmlt  No.  663] 

Marine  Mammals;  Issuance  of 
Modification:  Dr.  Bemd  Wursig  and  Mr. 
Salvadore  Cerchio  (P36B) 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  Sections  216.33  (d) 
and  (ej  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216)  and  S  220.24 
of  the  regulations  governing  endangered 
species  (50  CFR  parts  217-222), 
Scientific  Research  No.  663  issued  to  Dr. 
Bemd  Wursig  and  Mr.  Salvadore 
Cerchio,  Moss  Landing  Marine 
Laboratories,  P.O.  Box  450.  Moss 
Landing,  California  95039.  on  February 
21, 1989,  and  modified  on  January  11, 
1990  (FR  55  1861)  is  further  modified  in 
the  following  manner 
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Section  AJ  k  deleted  end  replaced 
by: 

1.  Up  to  WW  h— pheLh  JHhmin  {Mtgcptera 
novaaaiiglima)  may  be  taken  enainlty  ^ 
inadvarlut  tufaaaaaeat  duiim  pholo- 
identiBcatioa  atudiea. 


lofthisPraiteiid 
modification,  as  req^rired  by  tbe 
Endangered  Species  Act  of  1073,  is 
based  on  the  finding  tiut  sodi  Permit  as 
modified:  (1)  Was  applied  for  in  good 
faids  (2)  MriU  not  operate  to  tbe 
disadvantage  of  tbe  wndai^nred  spedes 
which  is  the  subject  of  the  Permit'  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  Act. 
This  Permit,  as  modified,  was  also 
issued  in  accordance  with  and  is  subject 
to  parts  220-222  of  title  50  CFR.  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered 
species.  This  modification  becooies 
effective  upon  publication  in  the  Fedanl 
Register. 

The  Permit  and  modification  is 
available  for  review  in  tbe  followiiig 
offices: 

Office  of  Protected  Resources. 
National  Marine  Fisheries  Service.  1335 
East  West  Highway,  Silver  Spring. 
Maryland  20910; 

Director.  Southwest  Region,  National 
Marine  Fisheries  Service.  300  South 
Feny  Street,  Terminal  Island,  California 
90731;  and 

Protected  Spedes  Coordinator.  Pacific 
Area  Office,  Southwest  Region.  2570 
Dole  Street  Honoluhi.  Hawaii  96822. 

Dated:  January  3a  1991. 
NJKjr  FtaateE. 

Director,  Off  ice  of  Protected  Resources. 
National  Mahne  Fithenea  Sernce. 
(FR  Doc.  91-2636  Filed  2-4-91;  845  ain| 
attjjMO  r*fpf  wtit  n  u 


[Modification  Na  2  to  PennN  Na  5S«J 

Marin*  Haounala;  Permit  yodiflcatlon: 
Dr.  Bamd  Wursig  and  Ms.  Nancy  Black 
(P36B) 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  1 5  218.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  Scientific  Research 
Permit  No.  630  issued  to  Dr.  Bemd 
Wursig  and  Ms.  Nancy  Black.  Moss 
Landing  Marine  Laboratory.  P.O  Box 
450,  Moss  Landing.  California  85039.  on 
April  13, 1988,  and  modified  November 
30. 1990  (55  FR  49934).  is  furdier 
modified  as  follows: 

Section  BJ  is  changed  to  read: 

B.7  The  antlMrity  to  lake  Pacific  wliile- 
■ided  dolpiuas  iLogenorhyndHu  obiiqtadent] 
by  iiaraaament  or  otheiwiu  sImU  exteod 
from  the  date  of  issuance  tbtrough  December 


31, 1993.  The  terms  and  oonditiaas  of  lUs 
Permit  (sections  B  and  C)  shall  rwiiain  in 
effect" 

This  modification  becomes  effective 
upon  publication  in  the  Fadaral  Ragialar. 

Documents  pertaining  to  the  Permit 
and  all  modifications  are  available  for 
review  In  the  following  Offices: 

Office  of  Protected  Resources. 
National  Marine  Fisheries  Service,  1335 
East- West  Hwy.,  room  7324,  Silver 
Spring,  Maryland  20110. 

Director.  Southwest  Region.  National 
Marine  Fisheries  Service,  300  South 
Feny  Street,  Terminal  Island,  California 
90731-7415. 

Dated  January  3a  1991. 
Nancy  Fostac; 

Director,  Office  of  Protected  Resounxa. 
National  Marine  Fisbenet  Service. 
[FR  Do&  91-MS7  Fttad  Z-4-M;  MS  am] 
iNjjNai 


[Modification  Na  •  to  Pannit  Na  4tai 

Marina  Mamfnala;  Parmlt  Modification: 
Southwvst  FMwflM  Cantar 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  i$  216.33  (d)  and  (e) 
of  the  Regulations  Governing  tbe  Taking 
and  Importing  of  Marine  Mamfloals  (50 
CFR  part  216).  and  S  222.25  of  the 
regulations  governing  endangered 
species  permits  (50  CFR  part  222). 
Scientific  Research  Permit  Na  413 
issued  to  the  Southwest  Fisheries 
Center,  National  Marine  Fisheries 
Service.  P.O.  Box  271.  La  Jolla, 
California  92038.  on  April  20, 1983  (48  FR 
17638]  as  modified  on  July  Q.  1983  [48  FR 
31082),  May  11, 1984  [49  FR  20047).  July 
11, 1985  {50  FR  28238).  November  28. 

1986  (51  FR  43066).  and  November  13, 

1987  (52  FR  43837)  is  ftirther  modified  as 
follows: 

Section  B.IO  is  added: 

la  Blood  samples  collected  under  authority 
of  this  Permit  may  be  exported  to  appropriate 
laboratories  for  tests  for  morbillivirus. 

This  modification  becomes  e^ctive 
upon  publication  in  tbe  Federal  Register. 

As  required  by  the  Endangered 
Species  Act  of  1973  issuance  of  this 
modification  is  based  on  a  finding  that 
such  modification  (IJ  was  applied  for  in 
good  faith,  (2)  wiU  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  are  the  subject  of  this  Permit;  and 
(3)  will  be  consistent  wnth  tbe  purposes 
and  poUcies  set  forth  in  Section  2  of  the 
Endaj^ered  Spedes  Act  of  1973.  Hits 
Modification  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
220-222  of  title  SO  CFR.  the  National 
Marine  Fisheries  Service  regolations 
governing  endangered  species  permits. 


Documents  pertaining  to  Ate  Pennit 
and  Modifications  are  availaUe  for 
review  in  the  fblUnviqg  Offices: 

Office  of  ftotectad  Resources, 
National  Marine  Fisbeiies  Service,  133S 
East-West  Highway.  Silver  Spring, 
Maryland  20810:  and 

Director.  Soudiwest  Region,  National 
Marine  Fisheries  Service.  300  South 
Ferry  Street.  Teminal  Island.  California 
90731. 

Dated:  Janaary  SO,  19n. 
Nancy  Foster, 

Director,  Office  of  Protected  Reaounea. 
National  Marine  Fisheriea  Service. 
[FR  Doc.  S1-2B38  Filed  2-1-91:  6:45  am] 
siLUNO  coos  Mio-a-« 


COMMITTEE  FOR  THE 
'  IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Changes  In  Haimonlzad  Tariff 
Schadula  Classification  Numbers  for 
Cartain  Part-Catagorlas  for  Cottom, 
Wool  and  Man4lada  Rbor  TeatUa 
Products  Produced  or  Manufactured  In 
Varioua  Countries 

January  31, 1991. 

AOENCv:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
certain  part-categories  with  Harmonized 
Tariff  Schedule  numbers. 

EPFCCT1VE  OATC:  February  1, 1991. 
FOM  FURTHER  tNFORSUTION  CONTACT: 

Brian  F.  Fennessy,  Commodity  Industry 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-340a 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11851  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  19S8,  as  amended  (7 
U.S.C.  1854). 

To  facilitate  the  implementation  of 
bilateral  textile  agreements  and  export 
visa  arrangements  baaed  upon  the 
Harmonized  Tariff  Schedule  (HTS).  for 
goods  entered  into  tbe  United  States  for 
consumption  or  withdrawn  from 
warehouse  for  consomption  on  and  after 
February  1. 1991.  regardless  of  the  date 
of  export  certain  HTS  dasstfication 
numbers  for  part-Categories  35^-H,  4S9- 
W  and  659-H  are  bemg  chuged  on  all 
visa  and  certification  arrangements  and 
all  import  controls  for  countries  with 
part-Categories  359-41 4S9-W  and  858- 
H.  These  administiative  changes  are  due 
to  U.S.  Customs  redas^cation  of 
visors  as  headgear  in  Chapter  65  of  the 
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Harmonized  Tariff  Schedule.  Part- 
category  coverage  for  these  categories 
will  remain  the  same. 

A  description  of  tbe  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990. 
Auggie  D.  Taatillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  forthe  fanplenmntation  of  Textile 
Agreements 

January  31, 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury, 
Washington.  DC  20229. 

Dear  CommissioneR  This  directive  amends, 
but  does  not  cancel,  all  import  control  and 
counting  directives  issued  to  you  by  tlie 
Chairman  of  CITA  which  include  cottoa 
wool  and  man-made  fiber  textile  products  in 
part-Categories  359-H,  459-W  and  659-H, 
produced  or  manufactured  in  various 
countries  and  entered  into  the  United  States 
for  consumption  or  withdrawn  from 
warehouse  for  consumption  on  and  after 
February  1, 1991,  regardless  of  the  date  of 
export. 

This  directive  amends,  but  does  not  cancel, 
all  directives  issued  to  you  which  establish 
visa  requirements  for  pftrt-Categories  359-H. 
459-W  and  6S9-H  for  all  countries  for  which 
visa  arrangements  are  in  place  with  the 
United  States  Government. 

Effective  on  February  1, 1991.  you  are 
directed  to  make  the  clianges  shown  below 
for  all  countries  with  part-Categories  359-H, 
459-W  and  e59-H.  These  changes  are 
effective  for  goods  entered  into  the  United 
States  for  consumption  or  withdrawn  from 
warehouse  for  consumption  on  and  after 
February  1, 1991,  regardless  of  the  date  of 
export. 


Category 

Obsolete  No. 

New  No. 

359-H 

459-W 

669-H _ 

6505.90.1530 
«S05.90.40eO 
eSOS.90.5060 

6so5.90.aoeo 

6505.90.7060 
6505.90.0060 

6505.90.1540 
6505.90.4090 
6505.90.5090 
6505.9a6090 
6505.90.7090 
6505.90.8090 

The  Committee  for  tlte  Implementation  of 
Textile  Agreements  has  determined  tliat 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  ruiemaiung  provisions  of  S 
U.SC.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreementa. 
[FR  Doc.  91-2666  Filed  2-4-01;  8:45  am] 

BtLUNO  COOK  SSW-CM-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary 

Privacy  Act  of  1974;  System  of 
Records  Notices 

AOENCV:  Office  of  the  Secretary  of 

Defense,  DoD. 

ACTION:  Amendment  of  a  Record 

System. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  proposes  to  amend  a  record 
system  to  its  inventory  of  systems  of 
records  subject  to  the  Privacy  Act  of 
1974.  as  amended,  (5  U.S.C  552a).  The 
amended  record  system  notice  is  set 
forth  below. 

DATES:  This  action  will  be  effective 
March  7, 1991,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 


addresses:  Mr.  Dan  Cragg.  OSD 
Privacy  Act  Officer,  OSD  Records 
Management  and  Privacy  Act  Branch, 
room  5C315,  The  Pentagon,  Washington, 
DC  20301-1155.  Telephone  (703)  897- 
2501  or  Autovon  227-2501. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  the  Secretary  of  Defense 
record  system  notices  subject  to  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  have  been  published  in  the 
Federal  Roaster  as  follows: 

50  FR  22090,  May  29. 1985  (DoD  Compilation, 
changes  follow] 

50  FR  47087.  Nov.  14, 1985 

51  ra  11807,  Apr.  7, 1986 
51  FR  17508,  May  13, 1986 

51  FR  44668.  Dec.  11. 1966 

52  FR  23334,  June  19, 1967 

53  FH  15868,  May  4. 1968 

53  FR  27884,  Jul.  25, 1988 

54  FR  33756,  Aug.  16. 1969 

54  FR  43314.  Oct  24, 1988 

55  FR  17665.  Apr.  26. 1990 
55  FR  2018a  May  IS,  1990 
55  FR  21429,  May  24, 1980 
55  FR  35449,  Aug.  30, 1990 
55  FR  49405,  Nov.  28. 1990 

This  amendment  is  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  as  amended,  (5  U.S.C  552a),  which 
required  the  submission  of  an  altered 
record  system  report.  The  specific 
changes  to  the  record  system  are  set 
forth  below  followed  by  tbe  record 
system  notice  published  in  its  entirety, 
as  amended. 

Dated:  January  29, 1991. 
P.H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

DHA  04.0 

System  name: 
Dod  Bone  Marrow  Donor  Program. 


Changes: 
Purposefs): 

Delete  entire  entry  and  replace  with 
'To  tissue  type  as  many  donors  as 
possible  for  inclusion  in  the  national 
registry  of  marrow  donors  in  order  to 
offer  patients  requiring  bone  marrow 
transplants  access  to  as  many  potential 
donors  as  possible  for  the  purpose  of 
obtaining  a  compatible  match. 

To  the  National  Coordinating  Center 
for  the  purpose  of  obtaining  a  marrow 
match.  Information  released  will  consist 
of  DIN,  donor's  race,  date  of  birth  and 
sex  only. 

To  the  National  Coordinating  Center 
for  the  purpose  of  obtaining  insurance 
coverage  for  the  donor.  Information 
released  will  consist  of  name,  address. 
Social  Security  Account  and  date  of 
birth.  Name  and  address  only  for  the 
purpose  of  direct  informational  mailing 
(in  such  a  way  that  the  individual  is  not 
linked  to  his  or  her  donor  identification 
number  of  HLA-type). 

To  a  NMDP-approved  civilian  medical 
fadlity  in  only  those  cases  where 
required  medical  examination  and/or 
actual  marrow  procurement  is 
performed. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entire  entry  and  replace  with 
"To  a  Congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  Congressional  office 
made  at  the  request  of  that  individual. 

To  the  Office  of  Management  and 
Budget  in  connection  with  the  review  of 
private  relief  legislation  as  set  forth  in 
OMB  Circular  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  Circular. 

To  the  Department  of  Justice  for  the 
purpose  of  representing  the  Department 
of  Defense,  or  any  officer,  employee  or 
member  of  the  Department  in  pending  or 
potential  litigation  to  which  the  record  is 
pertinent 

To  the  Merit  Systems  Protection 
Board,  including  the  Office  of  Special 
Counsel  for  the  purpose  of  litigation, 
including  administrative  proceedings, 
appeals,  special  studies  of  the  dvil 
service  and  other  merit  systems,  review 
of  OPM  or  component  rules  and 
regulations,  investigation  of  alleged  or 
possible  prohibited  personnel  practices; 
including  investigation,  and  such  other 
functions,  promulgated  in  5  U.S.C 
sections  1205  and  1208,  or  as  may  be 
authorized  by  law. 
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Retention  and  disposal: 

Paper  records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning.  Disposition  v^ 
be  according  to  the  following  schedule: 

a.  For  persons  who  have  donated 
bone  marrow:  Each  record  «vill  be 
maintained  5  years  beyond  the  known 
death  of  the  marrow  recipient  and  then 
destroyed.  The  donor  will  be  notified  by 
mail  when  this  is  done. 

b.  For  persons  who  are  accepted  as 
donors  but  not  requested  to  provide  a 
transplant: 

(1)  Upon  leaving  the  Federal  service 
(military  or  civilian),  if  the  potential 
donor  does  not  elect  to  continue 
participation  through  transfer  to  a 
civilian  program,  his/her  records  will  be 
destroyed.  The  potential  donor  will  be 
notified  by  mail  when  this  is  done. 

(2)  At  age  56  the  potential  donor's 
records  will  be  destroyed  and 
notification  will  be  sent  by  mail  when 
this  is  done. 

c.  For  persons  who  are  accepted  as 
donors  but  who  subsequently  decline 
further  participation  in  this  program,  all 
records  will  be  destroyed  upon 
notification  in  writing  of  withdrawal. 


DHA04.0 


DoD  Bone  Marrow  Donor  Program. 

SVSTIM  LOCATMM: 

Primary  system:  Naval  Medical 
Research  Institute.  Bethesda,  MD  20814- 
5055. 

National  Marrow  Donor  Program 
(NMDP)  Collection  Centers  at  the 
following  locations: 

Alta  Bates-Herrick  Hospital,  Bone 
Marrow  Transplant  Program.  3001  Colby 
Street  Berkeley,  CA  94705. 

Baylor  University  Medical  Center, 
Bone  Marrow  Transplant  Program. 
Sammons  Tower,  suite  4ia  3500  Gaston 
Avenue,  Dallas,  TX  75246. 

Children's  Hospital  Medical  Center, 
Division  of  Hematology/Oncology,  Bone 
Marrow  Donor  Program.  Elland  & 
Bethesda  Avenues,  Cincinnati.  OH 
45229. 

City  of  Hope  National  Medical  Center, 
Blood  Transfusion  Services,  1500  E. 
Durate  Road.  Duarte,  CA  91010. 

Cleveland  Clinic  Foundation.  9500 
Euclid  Avenue.  Cleveland.  OH  44106. 

Dana  Farber  Cancer  Institute,  Dana 
1838, 44  Binney  Street  Boston.  MA 
02115. 

Dartmouth/Hitchock  Medical  Center. 
Hematology/Oncology  Department  Vail 
Building,  room  56,  P.O  Box  HB-7923. 
Hanover,  HN  03756. 


Emory  Clinic  Department  of 
Hematology,  1365  Clifton  Road, 
Northeast  Atlanta.  GA  30322. 

Georgetown  University  Hospital 
Lombardi  Cancer  Research  Center,  Bone 
Marrow  Transplantation  Program.  3800 
Reservoir  Road.  Northwest 
Washington.  DC  20007. 

Genesee  Hospital,  224  Alexander 
Street  Rochester,  NY  14607,  HCA 
Weslery  Medical  Center.  3243  East 
Murdock,  suite  30a  Wichita,  KS  67208. 

Hahnemann  University  Hospital. 
Broad  ft  Vine  Street  8102  N.CB., 
Philadelphia,  PA  19102. 

The  Johns  Hopkins  Oncology  Center, 
Bone  Marrow  Transplant  Program,  600 
North  Wolfe  Street  Baltimore,  MD 
21205. 

Kaiser  Health  Center— East  3414 
North  Kaiser  Center  Drive,  Portland,  OR 
97227. 

Kansas  City  Internal  Medicine,  6420 
Prospect  Avenue.  TlOl,  Kansas  City, 
MO  64132. 

LSU  Medical  School,  Department  of 
Medicine,  1524  Tulane  Avenue,  New 
Orleans,  LA  70112. 

Medical  College  of  Wisconsin. 
Department  of  Medicine,  Milwaukee 
County  Medical  Complex,  8700  West 
Wisconsin  Avenue,  Milwaukee,  WI 
53233. 

Memorial  Sloan-Kettering  Cancer 
Center,  1275  York  Avenue,  New  York. 
NY  10021. 

Mercy  General  Hospital.  3939  "I" 
Street  #300,  Sacramento,  CA  95819. 

Methodist  Hospital  of  Indiana.  Inc., 
Bone  Marrow  Transplantation  Program, 
1701  North  Senate  Boulevard, 
Indianapolis,  In  46202. 

Montefiore  Hospital,  Hematology/ 
Oncology  Unit  3459  Fifth  Avenue. 
Pittsburgh.  PA  15213. 

The  Ohio  State  University,  Bone 
Marrow  Transplant  Program,  10  North 
Doan  Hall,  410  West  Tenth  Avenue, 
Columbus,  OH  43210-1228. 

Ohio  State  University  Hospital,  410 
West  Tenth  Avenue,  N1025  Doan  Hall, 
Columbus.  OH  43210. 

Pacific  Presbyterian  Hospital.  Division 
of  Bone  Marrow  Transplant  2351  Clay 
Street  suite  414.  San  Francisco,  CA 
94115. 

Poudre  Valley  Hospital.  Bone  Marrow 
Transplant  Program,  1024  LeMay 
Avenue,  Fort  Collins.  CO  80524. 

St  Frances  Hospital,  Cancer  Care 
Associates,  6835  South  Canton,  Tulsa, 
OK  74136. 

Scripps  Clinic  Research  Foimdation. 
Weingart  Center  for  Bone  Marrow 
Transplantation,  10666  North  Torrey 
Pines  Road.  Maildrop  MS-312,  Lalolla, 
CA  92037. 

Stanford  University  Medical  Center, 
Bone  Marrow  Transplant  Program,  300 


Pasteur  Drive,  room  H-1353,  Stanford, 
CA  94305-5290. 

Tufts  New  England  Medical  Center, 
Bone  Marrow  Transplant  Program,  750 
Washington  Street  245,  Boston,  MA 
02111. 

UCLA  Center  for  Health  Science, 
Bone  Marrow  Transplant  Program,  10833 
LeConte,  room  42-121,  Los  Angeles,  CA 
90024. 

UCSD  Medical  Center,  Bone  Marrow 
Transplant  Program,  225  Dickinson 
Street  H-811K,  San  Ehego,  CA  92103. 

United  Blood  Services,  1515 
University  Avenue,  P.O.  Box  25445, 
Albuquerque,  NM  87125. 

University  of  California  Medical 
Center,  Hematology  Services,  P.O.  Box 
0324,  room  A-502, 400  Parnassus,  San 
Francisco.  CA  94143. 

University  of  Connecticut  Medical 
Center,  Department  of  Hematology/ 
Oncology,  Bone  Marrow 
Transplantation  Program,  263 
Farmington  Avenue,  Farmington,  CT 
06032. 

University  of  Florida,  College  of 
Medicine,  Bone  Marrow  Transplant 
Program,  Box  1277  JHMHC  Gainesville, 
FL  32610. 

University  of  Iowa  Hospitals  ft 
Clinics,  Division  of  Hematology/ 
Oncology,  Adult  Bone  Marrow 
Transplant  Program,  Iowa  City,  lA 
52242. 

University  of  Minnesota  Hospital  ft 
Clinic,  Bone  Marrow  Transplant 
Program,  Box  803,  UMHC,  Harvard 
Street  at  East  River  Road,  Minneapolis, 
MN  55455. 

University  of  Nebraska  Medical  . 
Center,  42nd  ft  Dewey  Avenue,  Omaha, 
NE  68105. 

University  of  Oklahoma,  Hematology 
Section.  Health  Sciences,  P.O.  Box 
26901,  Oklahoma  City,  OK  73190. 

University  of  Wisconsin  Hospitals  ft 
Clinics,  Hematology  H4/540,  Bone 
Marrow  Transplant  Program.  600 
Highland  Avenue,  Madison,  WI  53792. 

Virginia  Mason  Clinic  Medical 
Oncologist  925  Seneca,  P.O.  Box  900, 
Seattle.  WA  98111. 

Wake  Forest  University  Cancer 
Center,  Section  of  Hematology/ 
Oncology,  300  South  Hawthorne  Road, 
Winston  Salem.  NC  27103. 

Wayne  State  Univ/Harper  Grace 
Hospitals,  School  of  Medicine,  Division 
of  Hematology/Oncology,  P.O.  Box- 
02188/Iohn  R.,  Detroit  MI  48201. 

CATMOMn  OF  MOIVKNMLS  COV—D  BY  THB 


Department  of  Defense  military  and 
civilian  personnel  and  their  dependents 
who  have  volunteered  for  and  been 
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accepted  as  potential  bone  marrow 
donors. 

c«TiQomis  OF  mconDS  m  ths  system: 

Donor  registration  and  consent  forms 
(or  a  notation  in  writing  if  the  consent 
was  obtained  telephonically)  including 
consent  for  testing,  and  consent  to 
donate  a  blood  sample  for  HLA  (human 
leukocyte  antigen]  typing;  a  consent  to 
donate  platelets;  a  consent  to  donate 
bone  marrow,  if  compatible  with  a 
patient;  a  consent  to  undergo  anesthesia 
if  selected  to  donate  marrow;  report  of 
physical  examination  of  the  donor  to 
include  complete  medical  history  and 
the  results  of  laboratory  and  other  tests 
(X-ray,  electrocardiogram,  virology, 
etc.),  and  examining  physician's  report 
to  the  donor  center  information 
pertinent  to  the  collection  process 
including  post-hospitalization  follow-up; 
donor's  written  consent  to  be  returned  ' 
to  the  registry  for  further  donations. 
Data  items  include:  Name.  Social 
Security  Number,  a  bar-coded  Donor 
Identifies  !on  Number  (DIN),  and  HLA 
type;  donor's  address,  place  of  woric, 
home  and  work  telephone  numbers; 
names,  addresses  and  telephone 
numbers  of  donor's  relatives  and 
friends;  donor's  race/ethnicity;  hospital 
and  hospital  provider  number,  city  and 
State;  date  and  time  of  marrow  recovery 
and  transplantation;  name  of  transplant 
center. 

AUTHOmrV  FOK  MAINTENANCf  OF  THE 
SYSTEM: 

10  U.S.C.  136  and  Executive  Order 
9397. 

PURPOSE(S): 

To  tissue  type  as  many  donors  as 
possible  for  inclusion  in  the  national 
registry  of  marrow  donors  in  order  to 
offer  patients  requiring  bone  marrow 
transplants  access  to  as  many  potential 
donors  as  possible  for  the  purpose  of 
obtaining  a  compatible  match. 

To  the  National  Coordinating  Center 
for  the  purpose  of  obtaining  a  marrow 
match.  Information  released  will  consist 
of  DIN,  donor's  race,  date  of  birth  and 
sex  only. 

To  the  National  Coordinating  Center 
for  the  purpose  of  obtaining  insurance 
coverage  for  the  donor.  Information 
released  will  consist  of  name,  address. 
Social  Security  Account  and  date  of 
birth.  Name  and  address  only  for  the 
purpose  of  direct  informational  mailing 
(in  such  a  way  that  the  individual  is  not 
linked  to  his  or  her  donor  identification 
number  or  HLA-type). 

To  a  NMDP-approved  civilian  medical 
facility  in  only  those  cases  where 
required  medical  examination  and/or 


actual  marrow  procurement  is 
performed. 


ROUTMi  IMIS  OF 
THI  SYSTEM, 


COTSSOWMIB  OF 

OFSuCMuen: 


To  a  Congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  Congressional  office 
made  at  the  request  of  that  individual. 

To  the  Office  of  Management  and 
Budget  in  connection  widi  the  review  of 
private  relief  legislation  as  set  forth  in 
0MB  Circular  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  Circular. 

To  the  Department  of  Justice  for  the 
purpose  of  representing  the  Department 
of  Defense,  or  any  officer,  employee  or 
member  of  the  Department  in  pending  or 
potential  litigation  to  which  the  record  is 
pertinent. 

To  the  Merit  Systems  Protection 
Board,  including  the  Office  of  Special 
Counsel  for  the  purpose  of  Utigation, 
including  administrative  proceedings, 
appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  OPM  or  component  rules  and 
regulations,  investigation  of  alleged  or 
possible  prohibited  personnel  practices; 
including  investigation,  and  such  other 
functions,  promulgated  in  5  U.S.C.  1205 
and  1206,  or  as  may  be  authorized  by 
law. 

POUCICS  AND  FHACnCES  FOR  STORMtO, 
BCriMEVIWO/ACCCSSIWa,  WETAIMIWQ,  AND 

disfosina  of  mconds  m  the  system: 
storaoe: 

Records  are  maintained  on  paper  in 
file  folders  and  on  microcomputers. 

retrievabujty: 

Hard  copy  is  filed  by  donor's  name. 
Electronic  records  may  be  accessed  by 
search  on  any  information  field. 
Retrievable  fields  are  donor's  name, 
Social  Security  Number  or  Donor 
Identification  Number,  HLA  type,  date 
of  birth,  sex,  and  racial/ethnic  group. 

STONAOE: 

Records  are  accessed  by  authorized 
personnel  with  an  official  need-to-know 
who  have  been  trained  for  handling 
Privacy  Act  data.  Hard  copy  records  are 
maintained  in  locked  cabinets  in 
restricted  access  areas.  Computer  files 
are  accessed  on  a  password-protected 
stand-alone  microcomputer  system  with 
mechanical  locks  for  additional 
protection. 

RETENTION  AND  OISFOSAL: 

Paper  records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning.  Disposition  vvill 
be  according  to  the  following  schedule: 


a.  For  persons  who  have  donated 
bone  marrow:  Each  record  will  be 
maintained  25  years  beyond  the  known 
death  of  the  marrow  recipient  and  then 
destroyed.  The  donor  will  be  notifs-d  by 
mail  when  this  is  done. 

b.  For  persons  who  are  accepted  as 
donors  but  not  requested  to  provide  a 
transplant: 

(1)  Upon  leaving  the  Federal  service 
(military  or  civilian),  if  the  potential 
donor  does  not  elect  to  continue 
participation  through  transfer  to  a 
civilian  pipgram,  his/her  records  will  be 
destroyed.  "The  potential  donor  will  be 
notified  by  mail  when  this  is  done. 

(2)  At  age  56  the  potential  donor's 
records  will  be  destroyed  and 
notification  will  be  sent  by  mail  when 
this  is  done. 

c.  For  persons  who  are  accepted  as 
donors  but  who  subsequently  decline 
further  participation  in  the  program,  all 
records  will  be  destroyed  upon 
notification  in  writing  of  withdrawal. 


Assistant  Secretary  of  Defense 
(Health  Affairs).  Office  of  Professional 
Affairs  and  Quality  Assurance,  Room 
3D366,  the  Pentagon,  Washington.  DC 
20301-1200. 

NOTIFICATKM  FNOCEOUneS: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  must 
address  written  inquiries  to  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  Office  of  Professional  Affairs 
and  Quality  Assurance,  Room  3D366, 
The  Pentagon,  Washington.  DC  20301- 
1200,  where  a  log  of  these  requests  will 
be  maintained. 

The  request  should  contain  the  full 
name  and  individual's  Social  Security 
Number. 

RECOKD  ACCESS  FAOCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  must  address  written 
inquiries  to  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  Office  of 
Professional  Affairs  and  Quality 
Assurance,  Room  3D366,  The  Pentagon. 
Washingtoa  DC  20301-1200. 

The  request  should  contain  the 
individual's  full  name.  Social  Security 
Number,  and,  if  applicable,  the  name  of 
the  medical  facihty  from  the  list 
appended  hereto  where  examinations, 
tests,  bone  marrow  collection,  and 
follow-up  procedures  were  conducted. 

CONTESTINQ  RECONO  FNOCEOUNES: 

The  Office  of  the  Secretary  of  Defense 
rules  for  accessing  records  and  for 
contesting  contents  and  appealing  initial 
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determinations  are  published  in  OSD 
Administrative  Instruction  No.  81,  "OSD 
Privacy  Program";  32  CFR  part  286b;  or 
may  be  obtained  from  the  system 
manager. 

wecoiioe  eouwct  coTiaows, 

*nformation  is  obtained  from  record 
su     cts  and  attending  medical 
specialists. 


None. 

Natiooal  Mairow  Donor  Program  CoDactioa 
Catan 

Alta  batet-Henick  Hospital.  Bone  Marrow 

Transplant  Program.  3001  Colby  Street, 

Berkeley.  CA  94705 
Baylor  University  Medical  Center,  Bone 

Marrow  Transplant  Program,  Sammons 

Tower,  suite  410, 3500  Gaston  Avenue, 

Dallas.  TX  75240 
Children's  Hospital  Medical  Center,  Division 

of  Hematology /Oncology,  Bone  Marrow 

Donw  Program,  Elland  &  Bethesda 

Avenues,  Cincinnati,  OH  45229 
City  of  Hope  National  Medical  Center,  Blood 

Transfusion  Services,  1500  E.  Durate  Road. 

Duarte.  CA  BlOlO 
Cleveland  Clinic  Foundation.  9S00  Euclid 

Avenue.  Cleveland.  OH  44106 
Dana  Farber  Cancer  Institute.  Dana  1838, 44 

Binney  Street  Boston.  MA  02115 
Dartmouth/Hitchcock  Medical  Center, 

Hematology/Oncology  Department  Vail 

Building,  room  56,  P.O.  Box  HB-7S23, 

Hanover,  NH  03756 
Emory  Clinic  Department  of  Hematology, 

1365  Clifton  Road.  Northeast  Atlanta.  CA 

30322 
Georgetown  University  Hospital  Lombardi 

Cancer  Research  Crater,  Bone  Marrow 

Transplantation  Program.  3800  Reservoir 

Road,  Northwest  Washington.  DC  20007 
Genesee  Hospital.  224  Alexander  Street 

Rochester,  NY  14807,  HCA  Weslery 

Medical  Center,  3243  East  Murdock,  suite 

300,  Wichita.  KS  67206 
Hahnemann  University  Hospital  Broad  k 

Vine  Street  8102  N.CB.,  Philadelphia,  PA 

19102 
The  lohns  Hopkins  Oncology  Center,  Bone 

Marrow  Transplant  Program.  600  North 

Wolfe  Street  Baltimore,  MD  21205 
Kaiser  Health  Center-East  3414  North  Kaiser 

Center  Drive,  Portland.  OR  97227 
Kansas  City  Internal  Medicine,  6420  Prospect 

Avenue,  TlOl,  Kansas  City,  MO  64132 
LSU  Medical  School  Deparbnent  of 

Medicine.  1524  Tulane  Avenue.  New 

Orleans.  LA  70112 
Medical  College  of  Wisconsin.  Department  of 

Medicine,  k^waukee  County  Medical 

Complex.  8700  West  Wisconsin  Avenue. 

Milwaukee.  Wl  53233 
Memorial  Sloan-Kettering  Cancer  Center, 

1275  York  Avenue,  New  York.  NY  10021 
Mercy  General  Hospital  3939  T  Street  #30a 

Sacramento,  CA  95819 
Methodist  Hospital  of  Indiana.  Inc.  Bone 

Marrow  Transplantation  Program.  1701 

North  Senate  Boulevard.  Indianapolis,  IN 

46202 


Montefiore  Hospital  Hematology/Oncology 

Unit  3459  Fifth  Avenue.  Pittsburgh.  PA 

15213 
The  Ohio  State  University,  Bone  Marrow 

Transplant  Program,  10  North  Doan  Hall 

410  West  Tenth  Avenue,  Columbus,  OH 

43210-1228 
Ohio  State  University  Hospital  410  West 

Tenth  Avenue,  N1025  Doan  Hall 

Columbus,  OH  43210 
Pacific  Presbyterian  Hospital  Division  of 

Bone  Marrow  Transplant  2351  Clay  Street, 

suite  414,  San  Francisco,  CA  94115 
Poudre  VaUey  Hospital  Bone  Marrow 

Transplant  Program.  1024  LeMay  Avenue, 

Fort  CoUins.  CO  80524 
St  Frances  Hospital  Cancer  Care  Associates, 

6835  South  Canton.  Tulsa,  OK  74136 
Scripps  Clinic  Research  Foundation, 

Weingart  Center  for  Bone  Marrow 

Transplantation,  10666  North  Torrey  Pines 

Road.  Maildrop  MS-312,  La}oUa,  CA  92037 
Stanford  University  Medical  Center.  Bone 

Marrow  Transplant  Program.  300  Pasteur 

Drive,  room  H-1353,  Stanford.  CA  94305- 

5290 
Tufts  New  England  Medical  Center,  Bone 

Marrow  Transplant  Program,  750 

Washington  Street  245.  Boston.  MA  02111 
UCLA  Center  for  Health  Science,  Bone 

Marrow  Transplant  Program,  10833 

LeConte,  room  42-121,  Los  Angeles,  CA 

90024 
UCSD  Medical  Center,  Bone  Marrow 

Transplant  Program,  225  Dickinson  Street 

H-811K.  San  Diego,  CA  02103 
United  Blood  Services,  1515  University 

Avenue,  P.O.  Box  25445,  Albuquerque,  NM 

87125 
University  of  California  Medical  Center, 

Hematology  Services,  P.O.  Box  0324,  room 

A-502, 400  Parnassus,  San  Francisco,  CA 

94143 
University  of  Connecticut  Medical  Center, 

Department  of  Hematology/Oncology, 

Bone  Marrow  Transplantation  Program,  263 

Farmington  Avenue,  Farmington.  CT  06032 
University  of  Florida,  College  of  Medicine, 

Bone  Marrow  Transplant  Program,  Box 

1277  JHMHC,  Gainesville.  FL  32810 
University  of  Iowa  Hospitals  ft  Clinics, 

Division  of  Hematology/Oncology,  Adult 

Bone  Marrow  Transplant  Program,  Iowa 

City.  lA  52242 
University  of  Minnesota  Hospital  ft  Ginic. 

Bone  Marrow  Transplant  Program,  Box  803, 

UMHC,  Harvard  Street  at  East  River  Road, 

Minneapolis,  MN  55455 
University  of  Nebraska  Medical  Center,  42nd 

ft  Dewey  Avenue,  Omaha,  NE  68105 
University  of  Oklahoma,  Hematology  Section, 

Health  Sciences.  P.O.  Box  28901,  Oklahoma 

City,  OK  73190 
University  of  Wisconsin  Hospitals  ft  Clinics, 

Hematology  H4/540,  Bone  Marrow 

Transplant  Program,  600  Highland  Avenue, 

Madison.  WI 53792 
Virginia  Mason  Clinic  Medical  Oncologist 

925  Seneca.  PO  Box  OOa  Seattle,  WA  06111 
Wake  Forest  University  Cancer  Center, 

Section  of  Hematology /Oncolo^,  300 

South  Hawthorne  Road,  Winston  Salem, 

NC  27103 
Wayne  State  Univ/Harper  Grace  Hospitals, 

School  of  Medicine,  Division  of 


Hematology/Oncology,  P.O.  Box  02188/ 

John  R..  Detroit  MI  48201 
[FR  Doc  91-2443  Filed  2-4-91;  8:45  am] 
■NXliM  COOC  SS10-01-M 

DepartnMnt  of  th«  Anny 

Army  Sci«nc«  Board;  Op«n  Meeting 

Li  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meetting:  &-7-8  February 
1991. 

Time:  0800-1700 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board 
(ASB)  1991  Siunmer  Study  on  The 
Soldier  As  A  System  will  hold  a 
plarming  meeting  to  discuss  and  clarify 
any  issues  with  respect  to  the  purpose  of 
the  study,  and  will  plan  out  the  study 
activities  required  prior  to  the 
completion  date  of  30  September  1991. 
This  meeting  will  be  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee.  The 
ASB  Administrative  Officer,  Sally 
Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781/0782. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board 
[FR  Doc  91-2793  Filed  2-4-91;  8:45  am] . 
BiujNa  cooe  «7i».«s-« 


Corp*  of  Engineers,  Department  of 
ttte  Army 

Construction  Productivity 
Advancement  Research  (CPAR) 
Program 

aqency:  Corps  of  Engineers, 
Department  of  the  Army,  DOD. 

ACTION:  Notice  of  availability 

tUMMARV:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  of  a  ' 
program  of  cost-shared  research, 
development  and  technology  transfer 
(R&D)  projects  between  the  U.S.  Army 
Corps  of  Engineers  (Corps)  and  the  U.S. 
construction  industry.  The  purpose  of 
the  Construction  Productivity 
Advancement  Research  (CPAR) 
Program  is  to  assist  the  U.S. 
construction  industry  in  enhancing  its 
productivity  and  domestic  and 
international  competitive  position 
through  the  development  and  reduction- 
to-practice  of  advanced  technologies, 
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equipment  materials  and  management 
systems. 

DATKS:  Effective  date  is  February  4, 
1991.  Proposals  will  be  accepted  until 
April  5, 1991. 

ADOnessts:  Proposals  for  the  Fiscal 
Year  1991  CPAR  Program  should  be 
submitted  to  the  Corps  laboratories 
identified  in  the  CPAR  Guidelines  for 
Participation,  dated  January  1991. 
Copies  of  the  Guidelines  may  be 
obtained  by  writing  to:  HQUSACE.  Attn: 
CERD-C;  20  Massachusetts  Avenue, 
NW.,  Washington.  DC  20314-1000,  or  by 
calling  (202)  272-0257. 

FOM  nmrHea  mfdiMATioN  contact: 
Mr.  Jesse  A.  Pfeiffer,  Jr.,  P.E.; 
HQUSACE,  CERD-C;  20  Massachusetts 
Avenue,  NW.,  Washington.  DC  20314- 
1000.  or  call  (202)  272-1846  or  272-0257. 
SUPPLEMENTARY  mPORMATION:  CPAR  is 

a  cost-shared  partnership  between  the 
Corps,  the  U.S.  construction  industry 
(which  includes  contractors,  equipment 
and  material  suppliers,  architects, 
engineers,  financial  organizations,  and 
others),  public  and  private  foimdations. 
non-profit  organizations,  academic 
institutions,  state  and  local  governments 
and  other  entities  who  are  interested  in 
enhancing  construction  productivity  and 
competitiveness.  CPAR  was  created  to 
help  the  domestic  construction  industry 
improve  productivity  and  regain  its 
competitive  edge  nationally  and 
internationally  by  building  on  the 
foundation  of  the  existing  Corps ' 
Construction  R&D  Program  and 
laboratory  resources  through  an 
expansion  and  leveraging  effect  that 
cost-shared  partnerships  provide.  The 
objective  of  CPAR  is  to  facilitate 
productivity  improving  research, 
development  and  application  of 
advanced  technologies  through 
cooperative  R&D.  field  demonstration, 
licensing  agreements  and  other  means  of 
technology  transfer  and  reduction-to- 
practice.  Advancing  the  productivity 
and  competitiveness  of  the  U.S. 
construction  industry  will  provide 
savings  in  construction  costs  for  die 
Government  and  U.S.  industries,  and 
result  in  a  boost  to  the  U.S.  economy  in 
general.  R&D  efforts  conducted  under 
CPAR  will  be  based  on  proposals 
received  from  U.S.  construction  industry 
entities  and  others,  as  noted  above, 
which  can  be  addressed  effectively  by  a 
partnership  and  which  will  benefit  both 
the  U.S.  construction  industry  and  the 
Corps. 

Participation  in  CPAR  is  open  to  any 
U.S.  pHvate  firm,  including  corporations, 
partnerships,  limited  partnerships  and 
industrial  development  oiganizations; 
public  and  private  foundations; 
academic  institutions:  non-profit 


organizations;  units  of  state  and  local 
governments;  and  others  who  have  an 
interest  in  and  the  capability  to  address 
CPAR  objectives.  As  provided  by  law. 
special  consideration  will  be  given  to 
small  business  firms  and  consortia 
involving  small  business  firms. 
Preference  will  be  given  to  business 
units  located  in  the  United  States  that 
agree  to  substantially  manufacture  and 
apply  the  products  in  the  United  States. 
Consideration  will  be  given  to  a 
potential  partner  that  is  subject  to  the 
control  of  a  foreign  company  or 
government  if  that  foreign  government 
permits  U.S.  agencies,  organizations,  or 
other  persons  to  enter  into  cooperative 
research  and  development  agreements 
and  licensing  agreements. 

The  cost  of  each  CPAR  project  will  be 
shared  by  the  Corps  and  the  U.S. 
construction  industry  partner(8). 
Specific  cost-sharing  terms  will  be 
negotiated  for  each  proposed  project 
prior  to  submission  of  the  proposal  to 
HQUSACE  for  approval.  "In-kind" 
services  and/or  use  of  facilities  may  be 
considered  in  arriving  at  a  cost-sharing 
agreement  As  required  by  law,  not  more 
that  fifty  (50)  percent  of  the  total  cost  of 
a  CPAR  project  will  be  provided  by  the 
Corps  and  not  less  than  five  (5)  percent 
of  the  U.S.  construction  industry 
partner's  share  of  the  cost  must  be 
contributed  in  cash  for  products  and/or 
services  which  do  not  originate  firom 
within  its  own  resources.  Hie  Corps  and 
the  U.S.  construction  industry  partner(s) 
may  each  contribute  personnel,  services, 
facilities,  property,  patent  licenses  (or 
assigiunent  or  options  to  the  patent 
license)  and  money.  No  costs  previously 
inciured  by  the  Corps  or  the  U.S. 
construction  industry  partner(s)  on  the 
subject  matter  of  the  CPAR  project  may 
be  recovered  in  the  cost-sharing 
agreement 

A  CPAR  Cooperative  Research  and 
Development  Agreement  (CPAR-CRDA) 
specific  to  each  project  will  be 
negotiated  between  the  Corps  and  the 
U.S.  construction  industry  partner(s). 
The  CPAR-CRDA  is  defined  by  law  as 
neither  a  procurement  contract  nor  an 
assistance  agreement  (grant  or 
cooperative  agreement).  The  CPAR- 
CRDA  will  contain,  in  addition  to  the 
cost-sharing  terms,  all  other  conditions 
and  responsibilities  necessary  to 
complete  the  project  and  transfer  the 
technology,  including  rights  to 
inventions. 

It  is  anticipated  that  one  of  the  most 
effective  ways  of  assiuing  the  new 
technology  is  disseminateid  to  the  public 
is  to  provide  the  U.S.  construction 
industry  partners)  with  a  proprietary 
"ownership"  interest  in  the  new 
technology.  Therefore,  to  the  extent 


permitted  by  law,  the  Corps  wid 
generally  grant  to  the  industry  partner(s) 
an  option  to  licenses  or  assignments  for 
any  intellectual  property  made  in  whole 
or  in  part  by  a  Federal  employee  under 
the  CPAR-CRDA.  retaining  a  non- 
exclusive, non-transferable,  hrrevocable, 
paid-up  license  to  practice  the  invention 
or  have  the  invention  practiced 
throughout  the  world  on  behalf  of  the 
Government  The  Corps  may,  without 
further  notice  to  others,  agree  to 
negotiate  an  exclusive  license  or  waive 
tide  to  intellectual  property  if  such 
actions  would  facilitate 
commercialization  and  use  of  the 
technology.  To  the  greatest  extent 
possible  and  appropriate,  licensing  and 
assignments  will  be  on  a  non-exclusive 
basis.  In  some  cases,  where  appropriate, 
royalties  will  be  negotiated  and 
collected  by  the  Government  in 
exchange  for  such  licenses  or 
assignments. 

CPAR  is  designed  to  promote  and 
assist  in  the  advancement  of  ideas  and 
technology  which  will  have  a  direct 
positive  impact  on  construction 
productivity  and  Corps  mission 
accomplislunent  CPAR  is  focused  on 
four  major  areas:  planning  and  design 
improvement  improved  construction 
site  productivity,  advanced  materials, . 
and  technology  transfer  innovation. 
However,  any  idea  for  improving 
construction  productivity  will  be 
considered.  Ideas  that  cannot  define  a 
direct  and  demonstrable  link  to  the 
advancement  of  construction 
productivity  will  not  be  accepted  into 
the  CPAR  Program.  Areas  of  interest 
include,  but  are  not  limited  to: 

Planning  and  Design  Improvement: 

•  Computer-Aided  {fanning  and 
Engineering  Tools 

•  Advanced  Site  Investigation 
Technology 

•  Knowledge-Based  Cost  Estimating 
Systems 

•  Computer-Aided  Design  Systems 

•  Total  Integrated  Design  Systems 

•  Expert  Systems/Artificial 
Intelligence 

•  Materials  Selection  Systems 

•  Advanced  Technology  Selection 
Systems 

Improved  ConstnictioD  Site  Productivity: 

•  Construction  Management  Methods 

•  Computer-Aided  Construction 
Management  Systems 

•  Automated  Construction/Robotics 

•  Expert  Systems 

•  Automated  Inspection  and  Quality 
Control 

•  Materials  Handling 
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•  AdTOBcad  Excavatiag  and 
Tuaaalii^ 

•  Cold  Waatkar  Cooalmction 

•  Mariae  CoM<niction 

ill      1 1 *^  *    ♦  ■  ■-- 
AUf  aucm  mamunK 

•  High-Peiibrmaace  Cemeatitioua 
Mateiiala 

•  Structural  PotyiBCfs 

•  Advanced  Ceraaiics 

•  Metal  Matrix  Cowipowtes 

•  Advanced  Fabrication  Systems 

•  Coatings 

•  Adhesives/Fastenert 

•  Geomodifiers/Ceotextlles 


Tachooiogy' 

•  User-Based  Technology  Transfer 
Processes 

•  Tedmical  Support  Services 

•  SidUs  U|«ra(Ung  Methods 

•  Information  Exdiange  Systems 

Propoaal  Review  IVoc— i 

Proposals  received  by  the  Corps 
laboratories  which  meet  (7AR  criteria 
may  be  diacossed  «id  ftirther 
developed,  as  neceeeary,  by  the 
laboratory  and  U^.  constrvction 
industry  pai^ief(s).  The  following 
criteria  wlH  be  asad  to  evaluate  ^ 
prepoaala.  The  first  two  evahiation 
factors  wn  ofcqaal  niportanoe  and  are 
more  signiftcant  than  the  lemaimtg 
factors,  wfaicfa  are  listed  in  descen^ng 
order  of  imporlanoe: 

1.  Potential  Impact  Oa  US.  Coastmctioa 
Industry  Productivity 

High— Tfldinolofical  advancement 
which  wodd  have  nia|or  beneficial 
impact  on  cmrent  oonstractioa  industry 
processes,  materials  aad/or  equipment 
and  will  have  a  demonstrable  major 
beneficial  impact  on  construction 
industry  piodnctivity  and  effectiveoess. 

Medium— Technological  advancement 
which  would  inqirtrve  oo  and/or 
demonstrate  currently  available 
processes,  materials  aod/or  eqaipraeat 
not  in  wide-spread  construction  industry 
use  and  which  woaU  have  a 
demonstrable  beneficial  impact  oo 
construction  industry  productivity  and 
effectiveness. 

Low — ^Technological  advancement 
which  would  upgrade  construction 
industry  proceases.  materials  and/or 
equipment  in  current  use  and  which 
would  have  a  haited  but  beneficial 
impact  on  construction  industry 
prodocthrity  and  effectiveness. 

2.  Potential  Impact  On  The  Corps  of 
Engiaeers 

High — ^Technological  advancement 
whidi  woald  be  a  major  iraproveAent  in 
technology  and  procedures  currently 
used  by  the  Corps  and  which  would 


have  a  demonetraUe  maior  beneficial 
impact  on  the  Corps. 

Mediua— TecAaoiogical  advancement 
which  woohi  siyiificantly  improve 
currendy  used  Corps  techaokigy  and 
procediues  and  which  would  result  in 
demonstrable  benefits  for  the  Corps. 

Low — ^Technological  innovation  which 
would  upgrade  correat  Corps  standard 
technology  and  procedares  and  ivhich 
woald  have  a  lindted  but  beneficial 
impact  oo  the  Goipa. 

3.  Technology  Transfer 

High — Plan/concepts  stated  for 
broad-scale  use/adoption  of  the  product 
by  non-Federal  and  Federal 
oi^ganizations  and  the  prodaction/ 
marketing/disseminatian  of  the  product 
by  the  non-Federal  partnerfsj. 

Medium — Plans/concepts  stated  for 
some  beneficial  use/ad<^tioo  of  the 
product  by  ooo-Federal  and  Federal 
organizations. 

Low — ^Plans/concepts  stated  for 
limited  but  beneficial  use/adoption  of 
the  product  by  non-Federal  and  Federal 
oi;ganization8. 

4.  Ease  ofAdopUoa 

High — Technology  provides 
construction  indnstiy  productivity  and 
effectiveness  improvement  wiA  minimal 
equipment.  trainiAg,  materials  and 
operating  costs  beyond  the  cost  of 
current  practice. 

Medium — ^Technology  provides 
construction  Industry  productivity  and 
effectiveness  improvements,  but 
requires  moderate  additional  equipment, 
training,  materials,  and  operatiog  costs 
beyond  the  cost  of  current  practice. 

Low — ^Technology  provides 
construction  industry  productivity  and 
effectiveness  improvement,  but  with 
substantially  hi^ber  costs  for  additional 
equipment,  training,  materials,  and 
operation  beyond  the  cost  of  current 
practice. 

After  discussions  between  the  Corps 
laboratory  and  the  US.  construction 
industry  partaer(s).  a  CPAR  Executive 
Summary  of  the  proposal  will  be 
prepared  by  the  laboratory.  The 
Executive  Summary  will  contain  «il 
expected  costs  and  cost-sharing 
arrangements,  tnne  needed  to  complete, 
specific  end  product(s),  proposed 
technology  traasfer/inarioeting  plan,  and 
expected  benefits  for  tbe  U.S. 
construction  industry  and  the  CoqM. 

Corps  laboratories  will  submit  dieir 
recommended  CPAR  Executive 
Summaries  to  HQUSAGE  for 
consideration  under  the  CPAR  Pro-am. 
The  CPAR  Executive  Saramaries  will  be 
reviewed  and  recomoiendatiaas  made 
by  the  CPAR  Exeoative  Connnittee  in 
HQUSACE.  Hie  CPAR  Executive 


Committee  is  compoaed  of  senior-level 
HQUSACE  managers.  The  Director  of 
Civil  Worica,  HQUSACE.  wiU  act  on  the 
reoorameadations  of  the  CPAR 
Executive  Committee  in  approving  the 
annual  CPAR  Program. 

All  information  and  data  fomished  by 
the  potential  U.S.  constniction  industry 
pardier(s)  wriU  be  used  for  evaluation 
purposes  only  and  will  be  safeguarded 
from  unauthorized  diadosure  in 
accordance  with  applicable  laws. 
Protection  of  information  and  data 
during  and  after  con^jletion  of  a  CPAR 
project  will  be  defined  and  agreed  to  in 
the  CPAR-CRDA.  Classified  information 
and  data  will  be  handled  in  acooidanoe 
with  Army  regalations. 

Additional  Keciuiremeuts 

AppUcants  are  reminded  that  a  false 
statement  may  be  grounds  for  denial  or 
termination  of  funds  and  groands iot 
possible  punishment  by  a  fine  or 
imprisonment  Except  where  declared 
by  law  or  approved  by  the  head  of  an 
Agency,  no  award  of  Federal  funds  shall 
be  made  to  an  applicant  who  is 
delinquent  on  a  Federal  debt  until  the 
delinquent  account  is  made  current  at 
satisfactory  arrangements  are  made 
between  affected  Agency{ies)  and  the 
debtor.  No  award  will  be  made  to  a 
debarred  or  suspended  firm  or 
organization. 

Classification 

This  document  is  not  a  major  rule 
requiring  a  regulatory  analysis  under 
Executive  Order  12291  because  it  will 
not  have  an  annual  inqiact  on  the 
economy  of  $100  million  or  mora,  nor 
will  it  result  in  a  mafor  increase  in  costs 
or  prices  for  any  group,  nor  have  a 
significant  adverse  effiect  on 
competition,  employment,  investment 
productivity,  iiuiovation.  or  on  tbe 
ability  of  U.Su-based  enterprises  to 
compete  with  foretgn-besed  enterprises 
in  domestic  or  export  markets,  it  is  not  a 
major  Federal  action  leqoiring  an 
environmental  assessment  under  the 
National  Environmental  Policy  Act  The 
CPAR  Program  does  not  involve  the 
mandatory  payment  of  any  matching 
funds  fiom  a  state  or  local  government 
and  does  not  affect  directly  any  state  or 
local  government.  Accordingly,  the 
Corps  determined  that  Executive  Order 
12372  is  not  applicaUe  to  CPAR.  This 
notice  does  not  contain  pohctes  with 
Federalism  implication  sufficient  to 
warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12812.  CPAR  is  bemg  carried  out  under 
the  authority  of  Section  7.  Water 
Resources  Development  Act  of  1968 
(Pub.  L  100^76)  (33  U&C  2313). 
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Dated:  lanuaiy  28, 1991. 

Dennis  C  Cochtane 

Colonel,  General  Staf^  Executive.  OASA 
(CWJ 

[PR  Doc.  91-2582  Filed  2-4-91;  8:45  am) 

MLUNQ  COM  S71O-0S-H 


Defense  Loglstiee  Agency 

Meeting:  Department  of  Defense 
Clothing  and  Textiles  Board 

AQBNCY:  Defense  Logistics  Agency, 

Department  of  Defense. 

ACnoH;  Postponement  of  open  meeting. 

•^••••aiiy:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463),  the 
Deputy  Director  for  Acquisition 
Management  Defense  Logistics  Agency, 
aimounces  postponement  of  the 
following  meeting  of  the  Department  of  . 
Defense  Clothing  and  Textiles  (DoD 
CAT)  board. 
dates:  February  7, 1991. 
Aoomsscs  AND  Tine: 
US  Marine  Corps  Clothing  Initial  Issue 

Point  Parris  Island,  South  Carolina, 

0900-1130. 
US  Army  Clothing  Initial  Issue  Point 

Fort  Jackson,  SouthCarolina,  1430- 

1700. 

FOR  PURTHm  INTORMATION  CONTACT: 

Ms.  Maxine  James;  Quality  Assurance 
Specialist  Product  Quality  Management 
Division.  Defense  Logistics  Agency, 
Department  of  Defense,  Cameron 
Station.  Alexandria,  VA.  (202)  274-7141. 
SUPPLCMENTARY  INFORMATION:  Due  tO 

Desert  Storm,  the  meeting  will  be 
rescheduled  at  a  later  date. 

CAPT  M. ).  Schildwachter.  USN, 
Executive  Secretary.  DoD  C&T Board. 
[FR  Doc.  91-2574  Filed  2-4-91;  8:45  am] 
BHiMO  COOK  asao-01-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  of  Educational 
Progress  (NAEP)  Public  Meeting 

AQfNCY:  Education. 

ACTION:  Notice  of  public  meeting. 

summary:  This  notice  sets  forth  the 
schedule  of  a  forthcoming  meeting  to 
brief  the  public  on  the  current  plans  for 
the  1994-06  NAEP  assessments.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportimity  to 
attend. 

DATES  AND  TIMES:  February  26. 1991, 9 
a.m.-12  p.m. 

PLACE:  Room  3000, 400  Maryland 
Avenue,  SW.,  Washington.  DC. 


ADDITIONAL  INPORMATKNC  Individuals 
wishing  to  receive  a  copy  of  the  issues 
to  be  discussed  should  contact  Steve 
Gorman,  room  308.  555  New  Jersey 
Avenue.  Washington,  DC  20206,  (202) 
219-1761. 

SUPPLEMENTARY  INFORMATION:  NAEP  is 
a  survey  of  the  educational  achievement 
of  9-,  13-,  and  17-year-old  American 
students,  and  changes  in  that 
achievement  over  time.  NAEP  has 
successfully  collected  information  for 
over  20  years  with  the  philosophy  of 
providiiig  accurate  and  useful 
information  to  educators  and  poUcy 
makers  while  placing  as  Uttle  data 
collection  burden  as  possible  on 
students.  As  the  nation's  primary 
indicator  of  what  school  children  know 
and  can  do,  NAEP's  utiUty  and 
credibility  are  based  on  its  ability  to 
change  and  keep  pace  with  current 
interests  in  education.  These  efforts  to 
be  sensitive  to  changing  school 
environments  necessitate  changes  in  the 
assessment.  Because  NAEP  is  ^e 
assessment  instrument  for  a  diverse 
nation  Imbued  with  the  spirit  and 
tradition  of  freely  voicing  opinions,  it  is 
quite  appropriate  that  the  process  of 
developing,  conducting,  analyzing,  and 
reporting  NAEP  is  implemented  with  the 
guidance  of  and  with  input  from  an 
ongoing  series  of  meetirigs  and  reviews. 
Inevitably,  each  discussion  suggests 
useful  revisions  in  some  aspects  of  the 
system,  and  NAEP  has  been  flexible 
enough  to  accommodate  many  of  these 
changes  and  evolve  from  assessment  to 
assessment 

Christopher  T.  Cross. 

Assistant  Secretary  for  Educational  Research 
and  Improvement 

[FR  Doc.  91-2840  Filed  2-4-91;  8:45  am] 

BHJJNQ  COOe  4000-11-M 


DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 

Proposed  Transmission  Rate 
Adlustment  Public  Hearing,  and 
Opportunities  for  Public  Review  and 
Conwnent 

aoency:  Boimeville  Power 
Administration  (BPA).  DOE. 

ACTION:  Notice  and  opportimities  for 
review  and  comment  BPA  File  No:  TR- 
91.  BPA  requests  that  all  conmients  and 
documents  intended  to  become  part  of 
the  Official  Record  in  this  process 
contain  the  file  number  designation  TR- 
91. 


summary:  The  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Nortiiwest  Power 
Act)  provides  that  BPA  must  establish 
and  periodically  review  and  revise 
BPA's  rates  so  that  they  are  adequate  to 
recover,  in  accordance  with  sound 
business  principles,  the  costs  associated 
with  the  acquisition,  conservation,  and 
transmission  of  electric  power,  and  to 
recover  the  Federal  investment  in  the 
Federal  Columbia  River  Power  System 
(FCRPS)  and  other  costs  incurred  by 
BPA.  BPA  is  proposing  to  revise  its 
transmission  rate  schedules,  effective 
October  1, 1991,  to  produce  sufficient 
revenue  for  BPA  to  meet  its  statutory 
requirements  for  Fiscal  Year  (FY)  1992 
and  FY  1993.  BPA  therefore  is  proposing 
to  adjust  its  1989  transmission  rate 
schedules  to  be  effective  for  FY  1992 
and  FY  1993. 

Through  its  Programs  in  Perspective 
(PIP)  process,  BPA  has  completed  a 
thorough  review  of  program  cost  levels 
included  in  the  budgets  for  FY  1992  and 
FY  1993.  The  Administrator  will  not 
reexamine  program  level  decisions  in 
the  rate  case.  In  the  same  public 
process,  BPA's  financial  goals  for  FY 
1992  and  FY  1993  were  reviewed.  These 
goals  also  will  not  be  reexamined  in  the 
rate  case. 

Begiiming  in  October  1990,  BPA 
conducted  a  series  of  workshops  on 
subjects  relevant  to  BPA's  ratemaking. 
The  purpose  of  the  workshops  was  to 
identify,  simplify,  and  reduce  the 
number  of  issues  that  might  become  part 
of  a  1991  rate  case  and  to  reduce  the 
amount  of  discovery  normally  required 
during  the  formal  rate  proceedings. 
Opportunify  was  provided  to 
understand  BPA  models,  the 
assumptions  used  in  the  models,  and  the 
data  inputs.  All  parties  to  the  1989  rate 
case  were  invited  to  the  workshops.  The 
workshops  were  well  attended  and 
provided  opportunities  for  informal 
public  comment  on  issues  outside  the 
formal  hearing  process. 

BPA  has  categorically  excluded  the 
1991  rate  case  from  furdier 
enviroimiental  review.  United  States 
Department  of  Energy  procedures 
implementing  the  National 
Environmental  PoUcy  Act  provide  for 
excluding  bom  further  environmental 
review  rate  increases  that  do  not  exceed 
the  rate  of  inflation  since  the  last  rate 
increases.  BPA  last  raised  its  power 
rates  in  1987  and  its  transmission  rates 
in  1983.  The  amount  of  the  proposed 
increase  in  both  the  power  and 
transmission  rates  is  less  than  the  rate 
of  inflation  since  the  last  increase. 

In  addition.  BPA  has  determined  that 
any  potential  environmental  effects  are 
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too  remote  and  specnlativa  to  be 
identified  in  any  meeningfai  way  and 
then  aaalyxed  as  to  tbeir  aignifteanne. 
Siaoe  the  principal  effect  of  a  rate 
increaee  it  eookoaik:  and  BPA  cannot 
detennine  how  its  rate  iOfcraases  will  be 
passed  on  to  the  ragioo's  ratepayen, 
BPA  find*  that  exdading  the  1991  rate 
C8«e  from  further  enviramnental 
analysia  is  appropriate. 

Opportonitiea  will  be  available  for 
interaated  persons  to  review  BPA's 
proposal  to  adjust  the  1969  rates,  to 
participate  in  the  rate  hearing,  and  to 
submit  written  comments.  Daring  the 
development  of  the  final  rate  proposai 
BPA  will  evaluate  all  written  and  oral 
comments  received  in  thia  process. 
Consideration  of  comments  and  mora 
current  data  may  result  in  the  final  rate 
proposal  differing  from  the  rates 
proposed  in  this  notice. 

Reapoimble  official:  Mr.  Sydney  D. 
Berwager,  Director,  Division  of 
Contracts  and  Rates,  is  the  official 
responsible  for  the  developffient  of 
BPA's  rate*. 

DATIK  Persons  wishing  to  become  a 
formal  "party"  to  the  proceedings  must 
notify  BPA  in  writing  of  their  intention 
to  do  so  in  accordance  with 
requirements  stated  in  thia  notice.  Hie 
petitions  to  intervene  must  be  received 
by  Febraaiy  13. 1991,  and  should  be 
addressed  as  followc  Honorable  Dean 
F.  Ratxman.  Hearing  Officer,  c/o  John 
Ciminello— APR.  Hearing  Cleik. 
Bonneville  Power  Administration.  P.O. 
Box  1299a  Portland.  Oregon  97212.  In 
addition,  a  copy  of  the  intervention  must 
be  served  on  BPA's  Office  of  General 
Counsel— Am.  P.O.  Box  3821.  Portland. 
Oregon  97208.  Persons  who  have  been 
denied  party  states  in  any  past  BPA  rate 
proceeding  shall  continue  to  be  denied 
party  status  unless  they  establish  a 
signiBcant  change  of  circumstances. 

A  prehearing  conference  will  be  held 
before  the  Hearing  Officer  at  9  ajn.  on 
February  la  1991.  in  the  Rates  Hearing 
Room  of  the  Federal  ftiiMing  East.  911 
NE.  11th.  Portland.  Oregon.  Registration 
for  the  prehearing  ooniarence  will  begin 
at  8:30  ajn.  BPA  will  prefile  studies  and 
testimony  at  the  prehearing  conference. 
The  Hearing  Officer  will  act  on  all 
intervention  petitions  and  oppositions  to 
intervention  petitions,  rule  on  any 
motions,  establish  additional 
procedures,  establish  a  service  list, 
establish  a  pcocedval  schedule,  and 
consolidate  parties  with  similar  interests 
for  purposes  of  filing  Jointly  sponsored 
testimony  and  briefs  and  for  expediting 
any  necessary  cross  examination.  A 
notice  of  the  dates  and  times  of  any 
hearings  will  be  mailed  to  all  parties  of 
record.  Ot^ections  to  ordera  made  by 


the  Hearing  Officer  at  the  prehearing 
cooferanoe  most  be  made  in  peraoa  or 
throaigh  a  raf>esentative  at  the 
prehearing  conference.  BPA  may 
conduct  one  or  more  public  field 
hearings.  If  BPA  holds  public  field 
hearings  written  transtvipts  would  be 
made  and  would  become  part  of  the 
Official  Record.  Dates  of  these  hearings 
would  be  announced  through  mailings 
and  public  advertising. 

The  following  proposed  schedule  is 
provided  for  informational  purposes.  A 
final  schedule  «vill  be  established  by  the 
Hearing  Officer  at  the  prehearing 
conference. 


February  13, 
1991. 

February  19. 
1991. 


February  Ift 
1991. 

March  18. 

1991. 
April  29-May 

laiwi. 

fane  aO.  1001... 

June  27, 1901 .. 
August  2, 
1891. 


Deadline  for  interventiou 
to  be  filed  with  Hearing 
Clerk  at  above  address. 

Initial  studies  and  testimo- 
ny available  at  BPA's 
I^lblk:  Information 

Canter,  906  NE.  11th.  1st 
Floor.  Portland,  Oregon. 

Prehearing  Conference  to 
set  schadnle  and  act  oo 
petitions  to  intervene. 

PaitJes  to  file  Direct  Case. 

Cross-Examination. 

Participants'  written  com- 

ments  dtie. 
Draft  Record  of  Decision. 
Final  Record  of  Oedsioo. 


AOOftcsses:  Written  comments  must  be 
received  by  June  20, 1991,  to  be 
considered  in  the  Draft  Record  of 
Decision  (ROD).  Written  comments 
should  be  submitted  to  the  Public 
Involvement  Managei^-ALP.  Bonneville 
Power  Administration,  P.O.  Box  12998, 
Portland.  Oregon  97212. 
FOR  FURTHCII  MFOflMATION  OONTACR 
Ms.  Shirley  Price,  Public  Involvement 
office,  at  the  address  listed  above,  503- 
230-3478.  Oregon  callera  may  use  800- 
452-6429;  callers  in  California,  Idaho, 
Montana,  Nevada,  Utah.  Washington, 
and  Wyoming  may  use  800-547-6048. 
Information  may  also  be  obtained  firom: 
Mr.  George  E.  Gwtnnutt.  Louver 
Columbia  Area  Manager,  suite  243. 
1500  Plaza  Building.  1500  tfR.  Irving 
Street.  Portland.  Oregon  9723Z  503- 
230-4551. 
Mr.  Robert  N.  LaffeL  Eugene  District 
Manager,  room  206,  211  East  Seventh 
Street,  Eugene,  Oregon  97401, 503- 
465-6952. 
Mr.  Wayne  R.  Lee,  Upper  Columbia 
Area  Manager,  room  561.  West  920 
Riverside  Avenue,  Spokane, 
Washington  90201,  509-353-2518. 
Mr.  George  E.  Eskridge,  Montana 
District  Manager.  800  Kensington. 


Missoula,  Montana  59601, 406-329- 

3060. 
Mr.  Ronakl  K.  Rodewald,  Wenatchee 

District  Manager,  room  307, 301    - 

Yakima  Street,  Wenatchee, 

Washington  98801-0741,  SQ&-66Z^4377. 

extension  37a 
Mr.  Terence  G.  Esvelt.  Puget  Sound  Area 

Manager,  P.O.  Box  C 19030,  suite  400, 

201  Queen  Anne  Avenue,  Seattle. 

Washington  98109-103a  206^142-4130. 
Mr.  Thomas  V.  Wagenholfer,  Snake 

River  Area  Manager.  101  West  Poplar, 

Walla  Walla.  Washington  99362. 50»- 

522-6225. 
Mr.  Richard  J.  Itami,  Idaho  Palls  District 

Manager,  1527  HolHpark  Drive,  Idaho 

Falls.  Idaho  63401,  208-523-2706. 
Mr.  Thomas  H.  Blankenship,  Boise 

District  Manager,  room  450,  304  N.  8th 

Street  Boise,  Idaho  83724,  206-334- 

9137. 
tUWL£MENTAIIV  INFOMIATION: 

Table  of  Contents 

I.  Introduction 

U.  Procedures  Governing  Rate  Adjustments 

and  Pubbc  Participation, 
in.  Mafor  Studies  and  Issues. 

A.  Major  Studies. 

B.  Other  Issues. 

IV.  Transmission  Rate  Schedules  and 
General  Transmission  Rate  Schedule 
Provisions. 

A.  Transmission  Rate  Schedules. 

B.  General  Transmission  Rata  Schedule 
Provisions. 

!.  Introducdoo 

On  December  24, 1900.  in  order  to 
satisfy  contractual  provisions  between 
BPA  and  its  customers,  BPA  published 
in  the  Fedenl  Register  a  notice  of 
"Intent  to  Revise  Transmission  Rates  to 
Become  Effective  October  1. 1991,"  55 
FR  52872.  Since  then.  BPA  has  continued 
to  study  the  adequacy  of  its  current 
rates  and  has  concluded  that  current 
rates  need  to  be  adjusted  for  the  FY  1992 
and  FY  1993  rate  period. 

In  order  to  assess  its  current  rales. 
BPA  first  determined  the  amount  of 
revenue  required  to  meet  its  financial 
obligations  in  FY  1992  and  FY  1903.  BPA 
has  determined  that  the  revenues  BPA 
would  expect  to  collect  from  projected 
loads  under  its  current  rates  wrill  not 
adequately  cover  these  revenue 
requirements.  Therefore,  BPA  proposes 
to  establish  revised  1991  transmission 
rates.  BPA  files  its  rates  with  the 
Federal  Energy  Regulatory  Commission 
(FERC)  for  confirmation  and  approval. 

The  proposed  transmission  rates  Were 
prepared  in  accordance  with  BPA's 
statutory  authority  to  develop  rates', 
including  the  Bonneville  Project  Act  of 
1937,  as  amended.  16  U.S.C  832  (1982); 
the  Flood  Control  Act  of  1944, 16  U.S.C 
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S25s  (1062):  the  Federal  Colombia  River 
Transmission  System  Act  16  U.S.C  838 
(1982);  and  the  Northwest  Power  Act.  16 
U.S.a  839  (1962). 

The  rate  schedules  contained  in  this 
publication  were  established  in 
accordance  with  the  Northwest  Power 
Act.  which  was  signed  into  law  on 
December  5, 196a  The  pn^sed  rate 
schedides  reflect  many  requirements 
contained  principally  in  the  Northwest 
Power  Act's  rate  directives  (section  7). 
and  the  conditions  related  to  classes  of 
customera  and  services  contained  in  the 
Northwest  Power  Act's  power  sales 
directives  (section  5). 

BPA  proposes  that  its  transmission 
rate  schedules  and  the  General 
TVansmission  Rate  Schedule  Provisions 
(GTRSPs)  associated  with  those 
schedules  become  effective  upon  interim 
approval  or  upon  final  confirmation  and 
approval  by  FERC.  BPA  will  request 
FERC  approval  effective  October  1. 
1991.  Section  I.A.  of  the  GTRSPs 
specifies  the  proposed  effective  period 
for  each  rate. 

The  IWljransmlssion  rate  schedules, 
and  the  GTRSPs  associated  with  those 
rate  schedules,  supersede  BPA's  1969 
rate  schedules  (w^ch  became  effective 
October  1. 1986)  to  the  extent  stated  in 
the  Availability  section  of  each  1989 
rate  schedule.  Two  transmission  rates 
are  referenced  in  existing  contracts. 
These  are  the  TGT-1  and  UFT-83  rate 
schedules.  Those  rates  are  effective 
through  September  30. 1991. 39  FERC 
1 60.078  (1967).  BPA  will  request 
extension  of  TGT-1  and  UFT-83  through 
September  3a  1993. 

Many  transmission  agreements  were 
negotiated  prior  to  the  Transmission 
System  Act  and  reflect  conditions  and 
policies  prevalent  at  die  time  of 
negotiation.  Provisions  that  differ 
between  agreements  include  the  types  of 
facilities  avaUable,  type  of  service, 
frequency  of  rate  adjustments, 
determination  of  losses,  and  calculation 
of  billing  determinants.  Some 
agreements,  for  example,  specify  that 
transmission  rates  may  be  changed 
annually,  while  other  agreements  limit 
rate  adjustments  to  once  every  3  yean. 

Applicable  legislation  requires 
transmission  system  costs  to  be 
equitably  allocated  between  Federal 
and  non-Federal  power  utilizing  the 
system.  In  cases  where  BPA  is  required 
by  contractual  provisions  to  use  a 
specific  rate  design  method,  such 
methods  ara  used  in  this  rate  proposal. 

In  developing  the  proposed 
transmission  rates.  BPA  considered 
many  factors.  t«»«*M<mg  revnme 
reqidiements.  ease  of  administratian. 
revenue  stability,  rate  continuity,  ease 
of  comprehension,  and  BPA's  statutory 


obligations.  The  studies  that  have  been 
prepared  to  support  the  proposed 
transmission  rates  will  be  available  for 
examination  on  Febroary  la  1991.  at 
BPA's  Public  InformatMm  Center,  BPA 
Headquarten  Building.  1st  Floor,  905 
NE.  11th,  Portland,  Oregon.  The  studies 
will  be  mailed  to  all  parties  to  BPA's 
1986  rate  case  and  will  be  available  at 
the  Prehearing  CcMiference.  However, 
BPA  will  make  as  many  of  the  studies  as 
possible  avedlable  on  February  11, 1991. 
The  studies  are: 

1.  Revenue  Requirement  Study  end 
Documentation. 

2.  Segmentation  Study. 

3.  Loads  and  Resources  Study  and 
Documentatimi. 

4.  Section  7(b)(2)  Rate  Test  Study  and 
Documentaticn. 

5.  Wholesale  Power  Rate  Development 
Study  and  Documentation. 

6.  Transmission  Rate  Design  Study. 
To  request  any  of  the  studies  by 

telephone,  call  EPA's  document  request 
line:  800-«41-«867  for  Oregon;  800-624- 
9495  for  Washington.  Idaho.  Montana, 
California,  Wycmihig.  Utah,  and  Nevada. 
Other  callera  should  use  503-23C>-d47a 
Please  request  the  study  by  its  above 
tide.  Also  state  whether  you  require  the 
accompanying  documentation  (this  can 
be  quite  lengthy);  odiorwise  the  study 
alone  will  be  provided.  (For  example, 
ask  for  the  llevenue  Requirement  Study 
and  Documentation.") 

n.  Procedures  Govetning  Rate 
Adjustments  and  PuWc  Partidpatian 

Section  7(i)  of  the  Northwest  Power 
Act,  16  U.S.C  839e(i).  requires  that  rates 
be  established  according  to  certain 
procedures.  These  procedures  include, 
among  otha  things,  issuance  of  a 
Fedenl  Ragislar  notice  announcing  the 
proposed  rates;  one  or  nuure  hearinq^ 
the  opportunity  to  submit  written  views, 
supporting  information,  questions,  and 
arguments;  and  a  decision  by  the 
Administrator  based  on  the  record 
developed  during  the  hearing  process. 
This  proceeding  will  be  governed  by 
BPA's  rule  for  general  rate  proceedings, 
{ 1010.9  of  BPA's  "Procedures 
Governing  Bonneville  Power 
Administration  Rate  Hearings."  51  FR 
7611  (March  5, 1986).  These  procedures 
implement,  and  in  most  instances 
expand,  the  statutory  requirements.  The 
proceedings  for  BPA's  proposal  to  adjust 
transmission  rates  will  be  combined 
with  the  proceedings  for  n>A's  proposal 
to  adjust  wholesale  power  rates. 

BPA  distinguishes  between 
"participants  in"  and  "parties  to"  the 
bearings.  Apart  from  the  formal  hearing 
process,  BPA  will  receive  comments, 
views,  opinions,  and  information  frmn 
"participants,"  who  are  defined  in  the 


procedmes  as  any  perscm  who  may 
express  views,  but  who  does  not 
successfully  petition  to  intervene  as  a 
party.  Participants  written  cammmts 
will  be  made  part  of  Ae  official  record 
of  the  case  and  considered  by  the 
Administrator.  Hie  participant  category 
gives  the  pubUc  the  opportunity  to 
participate  and  have  its  views 
considered  without  assuming  the 
obligations  incumbent  upon  "parties." 
Participants  are  not  entitled  to 
participate  in  the  prehearing  conference, 
cross-examine  parties'  witnesses,  seek 
discovery,  or  snve  or  be  served  with 
documents,  and  are  not  subject  to  the 
same  procedural  requirements  as 
parties. 

Written  comments  by  participants  will 
be  included  in  the  record  if  they  are 
received  by  Jime  2a  1991.  Written 
views,  supporting  information, 
questions,  and  arguments  should  be 
submitted  to  BPA's  Public  Involvement 
office. 

The  second  category  of  interest  is  that 
of  a  "party"  as  defined  in  §S  10ia2  and 
1010.4  of  the  "Procedures  Governing 
Bbnneville  Power  Administration  Rate 
Hearings."  51  FR  7611  (March  5, 1988). 
Parties  may  partidpete  In  any  aspect  of 
the  hearing  process. 

Persons  wishing  to  become  a  formal 
"party"  to  BPA's  rate  proceeding  must 
notify  BPA  in  writing  of  their  request 
These  petitions  to  intervene  shall  state 
the  name  and  address  of  the  person  and 
the  person's  interests  in  the  outcome  of 
the  hearing.  Petitionen  may  designate 
no  more  than  two  representatives  upon 
whom  service  of  documents  will  be 
made.  K>A  customen  and  customer 
groups  whose  rates  are  subject  to 
revisiim  in  the  hearing  will  be  granted 
intervention,  based  on  a  petition  filed  in 
conformance  with  this  section.  Other 
petitionen  must  explain  their  interests 
in  suffident  detail  to  permit  the  Hearing 
Officer  to  determine  virbether  they  have 
a  relevant  interest  in  the  hearing.  Any 
opposition  to  a  petition  to  intervene 
must  be  filed  and  served  at  least  24 
hours  before  the  February  19, 1991, 
prehearing  Conference.  KSL  timely 
applications  will  be  ruled  on  by  the 
Hearing  Officer.  Late  interventions  are 
strongly  disfavored.  Opposition  to  an 
untimely  petition  to  intervene  shall  be 
filed  and  served  «vithin  2  dajrs  after 
service  of  the  petition.  Intervention 
petitions  will  be  available  for  inspection 
in  BPA's  Public  Information  Center,  Ist 
Floor,  905  NE.  11th,  Portland,  Oregon. 
Interventions  are  subject  to  S  10ia4  of 
BPA's  Procedores  Governing  Bonneville 
Power  Administration  Rate  Hearings. 

The  record  will  indude.  among  other 
things,  the  transcripts  of  any  hearings. 
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any  written  material  (ubmitted  by  the 
partiat  and  partidpants,  documenta 
developed  by  the  BPA  staff,  and  other 
material  accepted  into  the  record  by  the 
Hearing  Officer.  The  Hearing  Officer 
then  will  review  the  record,  will 
supplement  it  if  necessary,  and  will 
certify  the  record  to  the  Administrator 
for  decision. 

The  Administrator  will  develop  the 
final  proposed  rates  based  on  the  entire 
record,  including  the  record  certified  by 
the  Hearing  Officer,  comments  received 
from  participants,  other  material  and 
information  submitted  to  or  developed 
by  the  Administrator,  and  any  other 
comments  received  during  the  rate 
development  process!  The  basis  for  the 
final  proposed  rates  will  be  first 
expressed  in  the  Administrator's  Draft 
ROD.  Parties  will  have  an  opportunity  to 
comment  on  the  Draft  ROD  as  provided 
in  BPA's  hearing  procedures. 
Partidpants  may  also  request  a  copy  of 
the  Draft  ROD  and  provide  comments  in 
writing.  The  Administiator  will  serve 
copies  of  the  Administrator's  ROD  on  all 
parties  and  will  file  the  final  proposed 
rate*  together  wtth  the  record  with 
FERC  for  confirmation  and  approval. 

DL  Major  Studies  and  Issues 

A  Major  Studies 

1.  Revenue  Requirement  Study 

The  Bonneville  Project  Act  the  Flood 
Control  Act  of  1044.  the  Federal 
Columbia  River  Transmission  System 
Act  and  the  Northwest  Power  Act 
require  BPA  to  design  rates  that  are 
projected  to  collect  revenues  suffideot 
to  recover  tiie  cost  of  acquiring, 
conserving,  and  transmitting  the  electric 
power  that  BPA  markets,  induding  the 
amortization  of  the  Federal  investment 
in  tile  FCRPS  over  a  reasonable  period, 
and  to  recover  BPA's  other  costs  and 
expenses.  The  Revenue  Requirement 
Study  indudes  a  determination  of 
whether  current  rates  will  produce 
enough  revenues  to  recover  all  BPA 
costs  and  expenses,  induding  BPA's 
repayment  obligation  to  the  U.S. 
Treasury. 

The  Transmission  System  Act  and  the 
Northwest  Power  Act  require  tiiat 
transmission  rates  be  based  on  an 
equitable  allocation  of  die  costs  of  tiie 
Federal  transmission  system  between 
Federal  and  non-Federal  power  using 
the  system.  In  compliance  with  a  FERC 
order  dated  January  27, 1984,  26  FERC 
1 61,006,  the  Revenue  Requirement 
Stiidy  incorporates  tiie  results  of 
separate  repayment  studies  for  tiie 
generation  and  transmission 
components  of  the  FCRPS.  The 
repayment  studies  for  generation  and 
transmission  demonstrate  the  adequacy 


of  the  projected  revenues  to  recover  all 
of  the  Federal  investment  in  the  FCRPS 
over  the  allowable  repayment  period. 
The  adequacy  of  projected  revenues  to 
recover  test  period  revenue 
requiremente  and  to  meet  repayment 
period  recovery  of  the  Federal 
investment  are  tested  and  demonstrated 
separately  for  the  generation  and 
transmission  functions. 

The  Revenue  Requirement  Study  for 
tiie  1901  initial  rate  proposal  is  based  on 
revenues  and  cost  estimates  for  FY  1992 
and  FY  1003.  BPA's  Revenue 
Requirement  Study  reflecte  actual 
amortization  and  Interest  paymenU  paid 
through  September  3a  199a  In  addition, 
it  reflects  all  FCRPS  obligations  incurred 
punuant  to  the  Northwest  Power  Act 
induding  residential  exchange  coste. 

2.  Segmentation  Study 

BPA  operates  and  maintaiiu  the 
Federal  Columbia  River  Transmission 
System  (FCRTS)  to  provide  transmission 
services  throughout  the  region.  Because 
most  services  do  not  require  the  use  of 
the  entire  system,  the  FCRTS  is  divided 
into  nine  segmento,  each  providing  a 
distinct  type  of  service.  Ilie  nine 
segmente  are:  integrated  network; 
Pacific  Northwest-Southwest  (Soutiiem) 
Intertie;  Northern  Intertie;  Eastern 
Intertie:  generation  integration;  fringe 
area;  and  delivery  segmente  for  public 
agency,  direct  service  industiial  (DSI), 
and  investor-owned  utility  customera. 

The  Segmentation  Study  categorizes 
the  facilities  of  the  FCRTS  according  to 
the  types  of  services  they  provide.  This 
provides  the  basis  for  segmenting  the 
projected  transmission  revenue 
requiremente  used  in  BPA  s  rate 
proposals.  The  resulte  of  the  Study 
indude  the  historical  investinent  and  tiie 
average  of  the  last  3  years'  operations 
and  maintenance  expenses.  In  addition, 
the  fadlities  of  tiie  integrated  network 
are  similarly  divided  among  distinct 
services. 

This  division  of  tiie  FCRTS  into 
segmente  provides  for  the  equiteble 
allocation  of  transmission  coste  between 
Federal  and  non-Federal  customera 
using  the  system. 

3.  Loads  and  Resources  Study 

The  Loads  and  Resources  Study 
presente  all  the  load  and  resource  data 
necessary  for  developing  BPA's 
wholesale  power  rates.  This  study 
incorporates  resulte  from  load  forecaste, 
resource  analyses,  power  contracte,  and 
BPA's  Resource  Program. 

BPA  develops  forecaste  of  non-small- 
generating  public  utility  (NSGPU)  and 
generating  public  utility  (GPU)  loads. 
For  the  forecasted  period  prior  to 
January  1904,  econometric  models  are 


used  to  prepare  these  forecaste  The 
model  for  forecasting  N8GPU  loads  uses 
employment  data  for  Washington. 
Oregon,  and  Idaho  as  an  input  The 
model  for  forecasting  GPU  loads  uses 
employment  date  for  the  stete  of 
Washhigton  and  Lane  County,  Oregon. 
as  inpute.  For  the  period  of  January  1004 
and  beyond,  sector-specific  models  are 
used  to  prepare  the  forecaste. 

A  DSI  load  forecast  is  prepared  for 
aluminum  DSI  loads  by  analyzing 
smelter  production  costs  and  relative 
aluminum  prices.  A  DSI  load  forecast  for 
non-aluminum  DSI  loads  is  prepared  by 
analyzing  historical  and  te(^cal  plant 
information  and  forecasted  maricet 
conditions. 

BPA's  resource  acquisition  plans  are 
based  on  work  by  BPA  and  Northwest 
Power  Planning  Council  steff  and  reflect 
extensive  input  and  review  by  the 
general  public  and  the  region's  utilities. 
The  spedfic  resource  acquisitions  and 
associated  coste  induded  in  this 
proposal  are  based  on  BPA's  1000 
Resource  Program.  Conservation  savings 
are  measured  by  considering  several 
factora:  economic  and  load  growth;  the 
savings  from  the  technical  conservation 
measure;  and  the  assessment  of  the 
speed  and  degree  of  program 
implementetion. 

Planned  resource  acquisitions  reflect 
the  guidance  given  in  the  Northwest 
Power  Planning  Council's  Power  Plan. 
Besides  emphasizing  a  diverae  resource 
portfolio,  induding  both  conservation 
and  generating  resources,  BPA  is 
committed  to  moving  toward  a  blend  of 
acquisition  methods  induding  BPA- 
designed.  utility-designed,  and 
developer-initiated  programs.  Use  of 
billing  credits  and  competitive 
acquisitions  is  thus  an  important 
component  of  BPA's  resource 
acquisition  process.  This  combination  of 
resource  divenity  and  a  variety  of 
acquisition  approaches  allows  BPA  to 
better  deal  with  varying  circumstances 
and  uncertainties. 

The  load/resource  balance 
determines  BPA's  obligation  during  the 
test  years  and  each  corresponding  42- 
montii  critical  period.  It  determines  the 
supply  of  surplus  firm  power  in  the 
region  and  on  the  Federal  system  in 
each  critical  period.  The  hydror^ulation 
(hydro)  study  incorporates  system 
constrainte  such  as  the  Water  Budget  for 
fish  migration,  the  operation  of  thermal 
plante,  exports  and  imports  of  power, 
and  projected  resource  acquisitions.  In 
this  proposal,  a  42-montii  (critical 
period)  hydro  study  and  a  50-year  hydro 
study  were  completed.  The  time  frame 
considered  in  the  hydro  study  starte  in 


July  1001.  The  50-year  study  determines 
nonfirm  energy  for  the  region. 

4.  Section  7(b)(2)  Rete  Test  Study 

Section  7(b)(2)  of  tiie  Northwest 
Power  Act  directs  BPA  to  assure  that 
the  wholesale  power  rates  effective 
after  July  1, 1985,  to  be  charged  ite 
public  body,  cooperative,  and  Federal 
agency  customera  (the  7(b)(2) 
customers)  for  their  general 
requirements  for  the  rate  test  period 
plus  the  ensuing  4  yean  are  no  higher 
than  the  costs  of  power  to  those 
customera  for  the  same  time  period  if 
specified  assumptions  are  made.  The 
effect  of  the  rate  test  te  to  protect  the 
7(b)(2)  customera'  wh(riesale  firm  power 
rates  from  certain  coste  resulting  from 
provisions  of  die  Northwest  Power  Act 
The  rate  test  can  result  in  a  reallocation 
of  costs  from  the  7(b)(2)  customera  to 
other  rate  dasses.  The  Section  7(b)(2) 
Rate  Test  Study  describes  the 
application  and  resulte  of  the  section 
7(b)(2)  rate  test  implementation 
methodology. 

The  rate  projections  and  the  actual 
rate  test  itself  are  performed  by  using 
BPA's  Supply  Pricing  Model  (SPM),  The 
SPM  simulates  BPA's  rate  development 
process,  using  load,  resource,  and  cost 
data  consistent  with  that  used  in  this 
rate  proposal.  The  assumptions  and  rate 
development  processes  such  as  load/ 
resource  balancing,  cost  allocation,  and 
rate  design  are  also  consistent  with  this 
rate  proposal  The  SPM  calculates  two 
sets  of  wholesale  power  rates  for  BPA's 
preference  customera:  (1)  A  set  of  rates 
for  the  test  period  and  the  ensuing  4 
yeara,  assuming  that  section  7(b)(2)  is 
not  in  effect  (program  case  rates);  and 
(2)  a  set  for  the  same  period  considering 
the  five  assumptions  listed  in  section 
7(b)(2)  (7(b)(2)  case  rates).  Certain  coste 
specified  in  section  7(g]  of  the 
Northwest  Power  Act  (7(g)  coste)  are 
subtracted  from  the  program  case  rates. 
The  SPM  then  discounts  each  year's 
rates  to  the  test  year  of  the  relevant  rate 
case,  averages  eadi  set  of  discounted 
rates,  and  compares  the  two  resulting 
averages  rounded  to  the  nearest  tenth  of 
a  mill,  ff  the  average  of  the  discounted 
program  case  rates  less  the  7(g)  coste,  te 
larger  than  the  average  discounted 
7(b)(2)  case  rates,  the  rate  test  triggera. 
If  the  rate  test  triggers,  the  amount  of 
doUara  to  be  reallocated  in  tiie  test 
period  (7(b)(2)  amount)  te  calculated  by 
multiplying  the  difference  between  the 
discounted  program  case  and  7(b)(2) 
case  rates  by  the  general  requiremente 
loads  of  the  preference  customers.  The 
7(b)(2)  amount  is  used  as  an  adjustment 
to  the  allocated  coste  in  the  rate  case 
test  period. 
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5.  Wholesale  Power  Rate  Development 
Stiidy  (WPRDS) 

Hie  WPRDS  consists  of  two  sections. 
The  firat  section  performs  die  steps  in 
the  rate  development  process,  which 
were  perfonned  prior  to  1067  in  the  Cost 
of  Service  Analysis  (COSA).  Tbe  second 
section  performs  the  steps  in  the  rate 
development  process,  which  were 
performed  prior  to  1967  in  the  Wholesale 
Power  Rate  Design  Study. 

a.  COSA  section.  The  COSA  section 
of  tiie  WPRDS  apportions  BPA's  test 
year  revenue  requirement  to  customer 
dasses  based  on  the  use  of  spedfic 
types  of  service  by  each  customer  class 
and  in  accord  with  the  rate  directives  of 
tiie  Nortiiwest  Power  Act  BPA's 
revenue  requirement  is  functionalized  to 
transmission  and  generation  in  the 
Revenue  Requirement  Study. 
Transmission  costs  are  identified  with 
segments  of  the  transmission  system  in 
BPA's  Segmentation  Study.  The  results 
of  these  studies  are  used  in  the  COSA  to 
determine  the  costs  of  providing 
services  to  BPA's  customers.  The  COSA 
further  identifies  costs  of  specific  types 
of  service  by  performing  the  following 
steps. 

Classification.  BPA  classifies 
generation  and  transmission  costs  to  the 
energy  and  capacity  componente  of 
electric  power. 

Seasonal  differentiation.  BPA's  coste 
of  providing  energy  vary  by  season  of 
the  year.  To  reflect  this  variatioa  BPA 
assigns  energy  costs  to  a  winter  and 
summer  period  and  designs  rates  based 
on  this  differential. 

Allocation.  The  final  major  step  in  the 
COSA  is  to  allocate  the  functionalized, 
segmented,  dassified,  and  seasonally 
differentiated  coste  to  customer  dasses. 
Costs  are  allocated  to  dasses  of  service 
on  the  basis  of  the  relative  use  of 
services. 

b.  Wholesale  power  rote  design 
section.  The  Wholesale  Power  Rate 
Design  section  uses  the  allocated  coste 
developed  in  the  COSA  and  modifies 
them:  (1)  To  reflect  BPA's  rate  design 
objectives;  (2)  to  comport  with 
contractual  requiremente;  (3)  to  reflect 
the  results  of  other  BPA  studies  and 
commitmente  made  in  other  public 
involvement  processes  under  section  7(i) 
of  the  Northwest  Power  Act  and  (4)  to 
comport  with  requiremente  of  applicable 
legislation,  induding  the  Bonneville 
Project  Act  the  Flood  Control  Act  of 
1044.  the  Federal  Columbia  River 
Transmission  System  Act  and  the 
Northwest  Power  Act  BPA's  rate  design 
objectives  indude  recovery  of  the 
revenue  requirement  rate  and  revenue 
stability,  practicality,  fairness,  and 
efficiency. 


Adjustmente  to  the  COSA  resulte 
indude  the  foUowing: 

Excess  Revenue  Adjustment  In  the 
COSA.  BPA  allocates  ite  entire  test 
period  revenue  requirement  to  firm 
power  loads  on  the  baste  of  resources 
available  under  critical  water 
conditions.  However,  rates  are  set 
assuming  that  average  water  conditions 
occur  and  BPA  will  make  large  amounte 
of  nonfirm  energy  (NF)  sales.  Since  no 
generation  coste  are  allocated  to  NF 
service,  forecasted  NF  revenues  are 
credited  to  firm  loads. 

DSI  First  Quartile  Service.  The  DSIs 
are  not  allocated  generation  costs  in  the 
COSA  for  service  to  their  firat  quartile, 
since  BPA  does  not  plan  firm  resources 
to  serve  the  firat  quartile.  BPA  serves 
DSI  firat  quartile  loads  with  a 
combination  of  nonfirm  energy,  surplus 
firm  power,  hydro  system  stuffing 
techniques,  and  purchases.  BPA  assigns 
a  cost  to  firat  quartile  service  based  on 
an  opportunity  cost  concept  and  credite 
other  rates  in  the  amount  of  the  assigned 
firat  quartile  cost 

Fixed  contract  revenue  deficiencies. 
BPA  sells  power  at  contractually  fixed 
terms  to  two  classes  of  customera.  The 
Columbia  Storage  Power  Exchange 
(CSPE)  agreements  have  fixed  rates,  and 
capacity/energy  exchanges  have  fixed 
exchange  ratios.  In  the  COSA.  BPA 
allocates  coste  to  these  customer 
classes.  Because  the  contract  rates  and 
ratios  cannot  be  adjusted,  and  because 
allocated  coste  exceed  expected 
revenues,  a  revenue  deficiency  resulte. 
The  revenue  defidency  is  allocated 
through  an  adjustment  affecting  other 
rate  dasses. 

Surplus  firm  power  revenue 
deficiency  adjustment  BPA  expecte  to 
sell  its  surplus  firm  power  under  long- 
term  contracte  and  in  the  open  market 
Some  of  this  surplus  firm  pown-  will  be 
sold  at  prices  lower  than  the  fully 
allocated  cost  thereby  causing  a 
revenue  defidency.  The  difference 
between  expected  surplus  firm  power 
revenues  and  fully  allocated  costs  is 
allocated  to  all  other  customera. 

Equalization  of  demand  adjustment 
BPA  has  historically  applied  the  same 
demand  charges  for  sales  to  firm 
capacity  customera  as  are  applied  to  ite 
priority  firm  power  customers.  In  order 
to  achieve  a  uniform  demand  charge,  a 
rate  design  adjustment  is  required,  llie 
equalization  of  demand  applies  only  to 
pre-065  contracts. 

7(c)(2)  Adjustment  The  rates 
appUcable  to  the  DSIs  are  set  at  a  level 
that  is  equitable  in  relation  to  BPA 
preference  customera'  industrial  rates. 
Tbe  coste  allocated  to  the  DSIs  are 
higher  than  revenues  from  the 
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"equitable  rata."  The  differanca  it  the 
7(c)(2)  delta,  which  it  allocated  to  other 
customen. 

DSI  Floor  Rate  AdjuttmenL  The  DSI 
rate  is  subject  to  a  floor  specified  in 
section  7(c)(2)  of  the  Northwest  Power 
Act  If  the  DSI  rate  is  below  the  floor 
rate,  the  DSI  rate  is  raised  to  the  floor 
rate,  and  a  rate  design  adjustment  is 
necessary  to  credit  additional  revenues 
from  the  DSIs  to  other  firm  power 
customers. 

7fb)(2)  Adjustment  Section  7(b)(2)  of 
the  Nordiwest  Power  Act  provides  rate 
protection  to  BPA's  preference 
customen  from  certain  costs  specified  in 
the  provisions  of  the  Act  This 
adjustment  will  not  be  necessary  in  the 
FY  1992-FY 1993  rate  period 

This  list  of  adjustments  is  not 
intended  to  be  all  inclusive.  All  of  the 
above  adjustments  are  functionalized. 
classified,  segmented,  and  seasonalized 
where  appropriate.  After  all  adjustments 
are  made,  the  final  rates  are  calculated. 

Final  rates  calculated  in  the  WPRDS 
are  included  in  BPA's  General  Rate 
Schedules.  These  rate  schedules  are 
applied  in  conjunction  with  BPA's 
General  Rate  Schedule  Provisions 
(CRSPs),  which  define  the  appUcability 
of  the  rates  to  the  type  of  service 
provided. 

6.  Transmission  Rate  Design  Study 

a.  Transmission  system  revenue 
requirement  adjustment  Prior  to  the 
design  of  transmission  rates,  the 
WPRDS-derived  network  wheeling  (1R 
and  FPT)  revenue  requirement  must  be 
adjusted  to  account  for  revenue  in 
excess  of  allocated  costs.  Revenue 
received  from  the  Energy  Transmission 
(ET-91)  and  the  Nonfirm  Energy  (NF-Ol) 
rates  are  credited  against  the  allocated 
costs  of  wheeling  service  derived  in  the 
WPRDS.  The  credit  from  the  NF-«1  rate 
is  functionalized  between  generation 
and  transmission  by  considering  the 
transmission  portion  of  the  rate  as  the 
average  cost  per  kilowatt  hour  of 
transmitting  energy  for  wholesale  power 
services.  The  transmission  credit  is 
obtained  by  multiplying  this  average 
cost  by  the  estimated  nonfirm  energy 
sales.  It  is  then  divided  among  the 
segments  of  the  transmission  system 
that  carry  nonfirm  energy  sales 
(excluding  the  three  Interties)  in 
proportion  to  their  allocated  costs.  The 
anticipated  revenue  associated  with  the 
ET-91  rates  is  credited  against  Network 
costs. 

b.  Proposed  wheeling  rate 
schedules— {I )  Formula  power 
transmission  (FPT).  The  FPT-Ol  rate 
schedule  is  available  for  the  firm 
wheeling  of  power.  The  form  of  this  rate 
includes  a  distance  or  mileage 


component  for  transmission  lines  and 
various  transformation  and  terminal 
charges.  The  FPT  rate  form  is  designed 
to  reflect  a  wheeling  formula  that  is 
prescribed  by  contract  provisions. 

In  desisting  the  FPT-Ol  rate,  the  first 
step  is  to  quantify  costs  for  the  specific 
types  of  transmission  facilities  treated  in 
the  rate  components.  Estimates  of  the 
use  of  these  facilities  are  determined 
from  a  power  flow  of  the  projected 
peakload  period  for  the  test  year.  The 
power  flow  study  assumes  certain  - 
resource  and  load  conditions  that  BPA 

believes  are  reasonable  for  normal 

hydro  conditions.  Unit  costs  for  the  FPT 
rate  components  are  derived  by  dividing 
facility  cost  by  power  flow  facility  use. 

(2)  Integration  of  resources  (IR).  The 
IR-91  rate  is  a  flexible  transmission 
service  designed  to  reflect  BPA's 
postage-stamp  (independent  of  distance) 
pricing  policy.  'The  IR  service  does  not 
recognize  specific  contract  paths,  but 
rather  provides  access  to  all  FCRTS 
facilities  contained  in  the  definitions  of 
Main  Grid  and  Secondary  System. 

The  IR-91  rate  is  calculated  by 
dividing  the  adjusted  revenue 
requirement  for  the  class  into  two  equal 
parts  to  reflect  a  50-50  classification  of 
costs  to  capacity  and  energy.  The 
quotient  of  these  costs  and  the 
appropriate  billing  determinant 
(contract  demand  for  capacity-related 
costs;  total  energy  usage  for  energy) 
yields  the  rates. 

As  in  the  IR-89  rate,  a  short-distance 
discoimt  formula  is  retained  in  the 
proposed  IR-91  rate.  Utilities  have  a 
choice  of  either  the  FPT  rate  schedule  or 
the  IR-91  rate  schedule  as  the  only  rate 
to  apply  to  all  of  their  firm  wheeling 
needs  over  Main  Grid  and  Secondary 
System  facilities  of  the  FCRTS,  except 
as  otherwise  agreed  by  BPA.  Utilities 
currently  purchasing  FPT  may  choose 
the  rate  schedule  which  yields  the  lower 
total  charge  for  transmission  service. 

(3)  Incidental  energy  transmission 
(ET).  intertie  transmission  (IN,  IE,  IS), 
and  market  transmission  (MT).  For  this 
rate  filing,  rate  schedules  are  again 
offered  on  the  Northern  and  Southern 
Interties  that  apply  to  all  wheeled  power 
on  these  segments,  whatever  the 
characteristics  of  the  power.  The  IE  rate 
schedule  applies  only  to  nonfirm  energy 
wheeled  on  the  Eastern  Intertie.  The  ET 
rate  will  be  limited  to  intra-regional 
FCRTS  facilities  excluding  the  Interties. 

The  schedule  for  the  Energy 
Transmission  (ET-01)  class  of  service  is 
not  allocated  costs  in  the  WPRDS. 
Accordingly,  it  is  necessary  to 
determine  Uie  level  of  the  rate  by  other 
means.  The  ET-91  rate  is  designed  to 
approximate  the  average  cost  of  firm 
wheeling  on  the  network.  It  is  calculated 


by  dividing  the  costs  allocated  to  FPT/ 
IR  (minus  appropriate  NF  revenues)  by 
all  wheeling  under  firm  wheeling 
contracts. 

The  proposed  IS-Ol  rate  consists  of 
two  parts:  (1)  A  mills  per  kilowatthouT 
rate  applicable  to  nonfirm  use  or  hourly 
reservation  of  intertie  capacity;  and  (2)  a 
dollar  per  kW  average  cost-based  rate 
for  firm  use,  assured  delivery. 

The  Northern  Intertie  (IN-91)  rate 
schedule  is  calculated  by  dividing 
segment  costs  by  projected  wheeling 
energy. 

The  Eastern  Intertie  (IE-91)  rate 
approximates  the  average  cost  of 
Townsend-<>arrison  Transmission 
(TGT-1).  It  is  calculated  as  the  ratio  of 
TGT-1  payments  from  participants 
owning  Colstrip  to  the  projected  overall 
wheeling  of  Colstrip. 

BPA  is  continuing  its  Market 
Transmission  (MT-91}  rate.  This  rate 
schedule  was  developed  for  use  among 
Hestem  Systems  Power  Pool  (WSPP) 
participants  and  has  a  flexible  service 
charge  with  a  ceiling,  initially  of  10.5 
mills/kWh,  and  a  floor  of  1  mill  per 
kilowatthour.  , 

B.  Other  Issues 

1.  Risk  Analysis 

BPA's  projected  revenues  are  subject 
to  significant  variations  due  to  changes 
in  aluminum  prices,  fuel  prices, 
streamflows,  nuclear  plant  performance, 
economic  conditions,  and  weather 
conditions.  To  evaluate  the  impact  of 
these  risk  factors,  BPA  performed  a  Risk 
Analysis  for  this  proposal.  The  objective 
of  the  Risk  Analysis  is  to  evaluate  the 
impact  of  various  risk  factors  on  BPA's 
ability  to  make  annual  U.S.  Treasury 
payments,  cover  expenses,  and  achieve 
BPA's  financial  goal  of  increasing 
financial  flexibility  in  order  to  decrease 
reliance  on  debt  financing.  The  risk 
analysis  demonstrates  that  the  planned 
net  revenues  included  in  this  proposal 
are  sufficient  to  meet  BPA's  financial 
objectives  for  FY  1992  and  FY  1993. 

2.  Implementation  of  BPA's  Interim 
Long-Term  Financial  Policy 

While  BPA's  financial  goals  are  not  a 
topic  for  the  rate  case.  BPA  will  propose 
a  method  by  which  the  financial  goals 
are  to  be  included  in  the  determination 
of  revenue  requirements.  This  proposed 
method  may  be  an  issue  in  the  rate  case. 
Such  issues  include  the  method  of 
functionalizing  the  net  revenues  and  the 
interest  credit  on  cash  reserves  between 
the  generation  and  transmission 
functions. 
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3.  Allocation  of  New  Resource  Costs 

BPA  has  moved  &x>m  a  period  of 
power  surplus  to  a  period  of  load/ 
resource  balance.  Thia  situation  requires 
BPA  to  acquire  resources  to  serve  its 
firm  load  obligations.  The  FY  1992  and 
FY  1993  rate  period  includes  costs  to 
acquire  new  resources.  An  issue  may  be 
how  BPA  proposes  to  allocate  the  costs 
of  these  new  resources. 

4.  Treatment  of  New  Contracts 

New  contracts  have  been  executed  for 
long-term  sales  of  capacity  and  for 
capacity/energy  exchanges.  Given  that 
these  new  contracts  are  governed  by 
provisions  of  the  Northwest  Power  Act. 
BPA  will  propose  a  treatment  for  the 
costs,  revenues,  and  energy  exchange 
resources  associated  with  these 
contracts.  This  treatment  may  be  an 
issue  in  the  rate  case. 

5.  Scope  of  Hearing 

Beginning  in  July  1990.  BPA  began 
consideration  of  a  long-term  financial 
policy  during  its  PEP  process.  As  noted 
in  the  materials  and  the  notices 
provided  to  K>A  customers,  the  purpose 
of  considering  long-term  financial  goals 
and  alternative  debt  management 
strategies  was  to  address  the  problem  of 
BPA's  financial  vulnerability  resulting 
from  revenue  uncertainties  in  any 
particular  year.  The  financial  goals  were 
the  subject  of  initial  discussions  with 
BPA  customen  throughout  the  summer 
and  the  fall  of  1990.  Additional 
discussions  with  faidividual  utility 
managen  took  place  in  August  and  were 
followed  by  public  meetings  in 
September.  At  the  end  of  these 
discussions  BPA  provided  a  formal 
proposal  for  review  and  comment. 
Additional  public  meetings  were  held, 
followed  by  a  formal  transcribed 
session  on  October  10. 1990,  where  oral 
comments  were  submitted.  Formal 
written  comments  were  submitted  at  the 
end  of  October. 

The  interim  long-term  financial  policy 
is  designed  to  deoease  total  fixed  costs 
and  thereby  provide  long-term 
programmatic  rate  and  financial 
stability,  and  other  benefits.  In 
determining  to  adopt  this  interim  policy, 
BPA  carefully  considered  all  comments 
submitted  during  Ae  extended  comment 
period.  The  final  dedsion  to  implement 
the  interim  long-term  policy  in  the  1992- 
1993  rate  period  is  set  forth  in  the 
Administrator's  PIP  close-out  letter  of 
November  13, 1990.  This  final  decision 
was  followed  by  a  detailed  evaluation 
document  entitled  "Evaluation  of 
Financial  Policy  Issues'*  (November  27. 
1990),  wliich  considered  the  various 
points  raised  during  the  comment 


process  on  BPA's  pnq>osed  financial 
policy.  These  two  documents  are 
incorporated  herein  by  reference  for 
informational  purposes. 

In  its  November  27, 1990,  evaluation 
document  BPA  recognized  that  there 
were  unresolved  issues  concerning  the 
continued  pace  of  debt  reduction, 
adequate  financial  reserve  levels,  and 
other  related  issues.  BPA  noted  that 
these  issues  would  be  addressed  as  part 
of  the  development  of  a  10-year 
financial  plan,  which  would  also  serve 
as  a  new  look  at  the  interim  long-term 
financial  policy.  BPA  will  involve  its 
customers  in  the  development  of  this  10- 
year  financial  plan,  which  it  expects  to 
begin  in  the  summer  of  1991.  In  addition, 
the  Administrator  adopted  the  following 
three  financial  objectives  to  implement 
the  policy  in  the  FY  1992  and  FY  1993 
rate  period: 

1.  At  least  a  95  percent  probability  of 
making  payments  to  the  Treasury  in  full 
and  on  time. 

2.  At  least  an  80  percent  confidence 
each  year  of  meeting  annual  costs  out  of 
annual  revenues. 

3.  A  50  percent  chance  of  producing 
an  average  of  $120  million  in  net 
revenues  each  year  as  a  step  toward 
debt  management 

As  noted  in  the  Administrator's 
November  13. 1990,  letter,  the  decision 
to  adopt  the  interim  long-term  financial 
policy  and  the  three  objectives  in  the  FY 
1992  and  FY  1993  rate  period  is  a  final 
decision,  which  will  not  be  revisited  in 
the  1991  rate  case.  Accordingly, 
pursuant  to  rule  1010.3(Q  of  BPA's 
Procedures,  the  Administrator  directs 
the  Hearing  Officer  to  exclude  any 
material  or  arguments  submitted  in  the 
hearing  which  seek  to  revisit  the 
appropriateness  of  implementing  the 
interim  long-term  financial  policy  and 
associated  objectives  in  the  1991  rate 
period,  the  wisdom  or  legitimacy  of  their 
substance,  or  which  relate  to  the  legality 
of  this  final  action.  Argiunents 
concerning  BPA's  long-term  financial 
policy  have  been  addressed,  will  be 
addressed  again  in  other  forums,  and 
will  not  be  considered  here.  Similarly, 
BPA's  program  level  decisions  will  not 
be  revisited  in  this  rate  case. 

IV.  Trenwniseioo  Rata  Schedules  and 
General  Transmisaioa  Rate  Sdiedale 
Frovisiooa 

A.  Transmission  Rate  Schedules- 
Schedule  FPT-91.1.  Formula  Power 
Transmission 

Section  1.  Availability. 

This  schedule  supersedes  sdiedule 
FPT-89.1  for  all  firm  transmission 
agreements  which  provide  that  rates 
may  be  adjusted  not  more  frequently 


than  once  a  year.  It  is  available  for  firm 
transmission  of  electric  power  and 
energy  using  the  Main  Grid  and/or 
Secondary  System  of  the  FCRTS.  This 
schedule  is  for  full-year  and  partial-year 
service  and  for  either  continuous  or 
intermittent  service  when  firm 
availability  of  service  is  required.  For 
facilities  at  voltages  lower  than  the 
Secondary  System,  a  different  rate 
schedule  may  be  specified.  Service 
under  this  sdiedule  is  subject  to  BPA's 
General  Transmission  Rate  Schedule 
Provisions. 

Section  D.  Rate 

A.  Full-year  Service 

The  monthly  charge  per  kilowatt  of 
billing  demand  shall  be.one-twelfth  of 
the  sum  of  the  Main  Grid  Charge  and  the 
Secondary  System  Charge,  as  applicable 
and  as  specified  in  the  Agreement 

1.  Main  grid  charge 

The  Main  Grid  Charge  shall  be  the 
sum  of  one  or  more  of  the  following 
component  factors  as  specified  in  the 
Agreement 

a.  Main  Grid  Distance  Factor  The 
amount  computed  by  multiplying  the 
Main  Grid  Distance  by  $0.0324  per  mile; 

b.  Main  Grid  Interconnection 
Terminal  Factor.  $0.37; 

c.  Main  Grid  Terminal  Factor  $0.37; 

d.  Main  Grid  Miscellaneous  Fadlities 
Factor  $1.70; 

2.  Secondary  system  charge 

The  Secondary  System  Charge  shall 
be  the  sum  of  one  or  more  of  the 
following  component  factors  as 
spedfied  in  the  Agreement 

a.  Secondary  System  Distance  Factor 
The  amount  determined  by  multiplying 
the  Secondary  System  Distance  by 
$0.2960  per  mile; 

b.  Secondary  System  Transformation 
Factor  $3.35; 

c.  Secondary  System  Intermediate 
Terminal  Fador.  $1X)2; 

d.  Secondary  System  Interconnecdon 
Terminal  Fador  $0.55; 

B.  Partial-year  service 

The  monthly  charge  per  kilowatt  of 
billing  demand  shall  be  as  specified  in 
section  II.A  for  all  months  of  the  year 
except  for  agreements  with  terms  5 
yeara  or  less  and  which  specify  service 
for  fewer  than  12  months  per  year.  The 
monthly  charge  shall  be: 

1.  during  months  for  which  service  is 
specified,  the  monthly  charge  defined  in 
section  II JV.  and 

2.  during  other  months,  the  monthly 
charge  defined  in  section  11.A  multiplied 
by  $0.2. 
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Section  m.  Billing  Factors 

UnleM  otherwise  stated  in  the 
Agreement  the  billing  demand  shall  be 
the  largest  of:  A.  the  Transmission 
Demand:  E  the  highest  hourly 
Scheduled  Demand  for  the  month:  or  C 
the  Ratchet  Demand. 

Scfaadul*  FFT-91.5—Fociiuila  Power 
TransmisakMi 

Section  1.  Availability 

This  schedule  supersedes  schedule 
FFT-89.3  for  all  firm  transmission 
agreements  which  provide  that  rates 
may  be  adjusted  not  more  frequently 
than  once  every  3  years.  It  is  available 
for  finn  transmission  of  electric  power 
and  energy  using  the  Main  Grid  and/or 
Secondary  System  of  the  FCRTS.  This 
schedule  is  for  full-year  and  partial-year 
service  and  for  either  continuous  or 
intermittent  service  when  firm 
availability  of  service  is  required.  For 
facilities  at  voltages  lower  than  the 
Secondary  System,  a  different  rate 
schedule  may  be  specified.  Service 
under  this  schedule  is  subject  to  BPA's 
General  Rate  Schedule  Provisions. 

Section  IL  Rate 

A  Full-  Year  Service 

The  monthly  charge  per  kilowatt  of 
billing  demand  shall  be  one-twelfth  of 
the  siun  of  the  Main  Grid  Charge  and  the 
Secondary  System  Charge,  as  applicable 
and  as  specified  in  the  Agreement 

1.  Main  Grid  Charge 

The  Main  Grid  Charge  shall  be  the 
sum  of  one  or  more  of  the  following 
component  factors  as  specified  in  the 
Agreement 

a.  Main  Grid  Distance  Factor  The 
amount  computed  by  multiplying  the 
Main  Grid  Distance  by  SDXJ324  per  mile: 

b.  Main  Grid  Interconnection 
Terminal  Factor  $0.37: 

c  Main  Grid  Terminal  Factor  $0.37; 
d.  Main  Grid  Miscellaneous  Facilities 
Factor  $1.70: 

2.  Secondary  System  charge. 

The  Secondary  System  Charge  shall 
be  the  sum  of  one  or  more  of  the 
following  component  factors  as 
specified  in  the  Agreement. 

a.  Secondary  System  Distance  Factor 
The  amount  determined  by  multiplying 
the  Secondary  System  Distance  by 
$0.2960  per  mile: 

b.  Secondary  System  Transformation 
Factor  $3.35: 

c  Secondary  System  Intermediate 
Terminal  Factor  $14)2; 

d.  Secondary  System  Interconnection 
Terminal  Factor  $0.55; 

B.  Partial-Year  Service. 

The  mondily  charge  per  kilowatt  of 
billing  demand  shall  be  as  specified  in 


Section  11. A  for  all  months  of  the  year 
except  for  agreements  with  terms  5 
years  or  less  and  which  specify  service 
for  fewer  than  12  months  per  year.  The 
diarge  shall  be:  1.  during  months  for 
which  service  is  specified,  the  monthly 
charge  defined  in  Section  U.A.  and  2. 
during  other  months,  the  monthly  charge 
defined  in  Section  II.A  multiplied  by  0.2. 

Section  nL  Billing  Factors 

Unless  otherwise  stated  in  the 
Agreement  the  billing  demand  shall  be 
the  largest  of:  A.  the  Transmission 
Demand:  E  the  highest  hourly 
Schedtiled  Demand  for  the  month:  or  C. 
the  Ratchet  Demand. 

Scfaedula  IR-$l-^ntegration  of 
Resoutcea 

Section  L  Availability 

This  schedule  supersedes  IR-89  and  is 
available  for  firm  transmission  service 
for  electric  power  and  energy  using  the 
Main  Grid  and/or  Secondary  System  of 
the  FCRTS.  The  definitions  of  Main  Grid 
and  Secondary  Systems  are  the  same  as 
for  the  FPT-ei.l  and  FPT-ei.3  rate 
schedules  and  are  contained  in  the 
General  Transmission  Rate  Schedule 
Provisions.  For  facilities  at  voltages 
lower  than  the  Secondary  System,  a 
different  rate  schedule  may  be  specified. 
Service  under  this  schedule  is  subject  to 
BPA's  General  Transmission  Rate 
Schedule  Provisions. 

Section  n.  Rate 

The  monthly  charge  shall  be  the  sum 
of  A  and  B  where: 

A.  The  Demand  Charge  shall  be  1. 
$0,385  per  kilowatt  of  billing  demand:  or 
2.  for  Points  of  Integration  (POI) 
specified  in  the  Agreement  as  being 
short  distance  POFs,  for  which  Main 
Grid  and  Secondary  System  facilities 
are  used  for  a  distance  of  less  than  75 
circuit  miles,  the  following  formula 
applies: 

(0.2  -t-  (0.8/75  X  transmission  distance]) 
($0,385  per  kilowatt  of  billing  demand) 

Where:  the  billing  demand  for  a  short 
distance  POI  is  the  demand  level 
specified  in  the  Agreement  for  such  POI. 
and  the  transmission  distance  is  the 
circuit  miles  between  the  POI  for  a 
generating  resource  of  the  customer  and 
a  designated  Point  of  Delivery  serving 
load  of  the  customer.  Short  distance 
POrs  are  determined  by  BPA  after 
considering  factors  in  addition  to 
transmission  distance. 

E  The  Energy  Charge  shall  be  1.02 
mills/kWh  of  billing  energy. 

Section  UL  Billing  Factors 

To  the  extent  that  the  Agreement 
provides  for  the  customer  to  be  billed 


for  transmission  in  excess  of  the 
Transmission  Demand  or  Total 
Transmission  Demand,  as  defined  in  the 
Agreement  at  the  nonfirm  transmission 
rate  (currentiy  ET-01),  such 
transmission  service  shall  not  contribute 
to  either  the  Billing  Demand  or  the 
Billing  Energy  for  the  HI  rate  provided 
that  the  customer  requests  such 
treatment  and  BPA  approves  in 
accordance  with  the  prescribed 
provisions  in  the  Agreement 

A.  Billinq  Demand 

The  billing  demand  shall  be  the 
largest  of:  1.  the  Transmission  Demand, 
except  imder  General  Transmission 
Agreements  where  a  Total  Transmission 
Demand  is  defined:  2.  the  highest  hourly 
Scheduled  Demand  for  the  month:  or  3, 
the  Ratchet  Demand. 

B.  Billinq  Energy 

The  billing  energy  shall  be  the 
monthly  sum  of  scheduled 
kilowatthours. 

Schedule  IS-01— Southern  Intertie 
Transmissioo 

Section  L  Availability 

This  schedule  supersedes  IS-89  and  is 
available  for  all  transmission  on  the 
Southern  Intertie.  Service  under  this 
schedule  is  subject  to,  BPA's  General  . 
Transmission  Rate  Schedule  Provisions. 

Section  Q.  Rate 

A  Nonfirm  Rate : 

The  charge  for  nonfirm  transmission 
of  non-BPA  power  shall  be  3.0  mills/ 
kWh  of  billing  energy.  This  charge 
applies  for  both  north-to-south  and 
south-to-north  transactions. 

B.  Firm  Power  Transmission  Rate 

The  charge  for  firm  transmission 
service  granted  access  by  BPA  shall  be 
$0,577  per  kW  per  month  of  billing 
demand  and  1.49  mills/kWh  of  billing 
energy.  Firm  transmission  will  only  be 
made  available  to  customers  under  this 
rate  schedule  who  have  executed  a 
contract  with  BPA  specifying  use  of  the 
Firm  Power  Transmission  rate  for  either 
north-to-south  or  south-to-north 
transactions.  ' 

Section  m.  Billing  Factors 

A.  For  services  under  section  EA.  the 
billing  energy  shall  be  the  monthly  sum 
of  the  scheduled  kilowatthours,  plus  the 
monthly  sum  of  kilowatthours  allocated 
but  not  scheduled.  The  amoimt  of 
allocated  but  not  scheduled  energy  that 
is  subject  to  billing  may  be  reduced  pro 
rata  by  BPA  due  to  forced  Intertie 
outages  and  other  uncontrollable  forces 
that  may  reduce  Intertie  capidty.  The 
amount  of  allocated  but  not  scheduled 


Federal  Register  /  Vol.  56.  No.  24  /  Tuesday.  February  5.  1991  /  Noticeg 


4617 


energy  that  is  subject  to  billing  also  may 
be  reduced  upon  mutual  agreement 
between  BPA  and  the  customer. 

B.  For  services  under  section  II.E  the 
billing  demand  shall  be  the 
-Transmission  Demand  as  defined  in  the 
Agreement  The  billing  energy  shall  be 
the  monthly  sum  of  scheduled 
kilowatthours,  unless  otherwise 
specified  in  the  Agreement. 

Schedule  IN-01— Northern  Intertie 
Transmission 

Section  I.  AvailabUity 

This  schedule  supersedes  IN-89  and  is 
available  for  all  transmission  on  the 
Northern  Intertie.  Service  under  this 
schedule  is  subject  to  BPA  s  General 
Transmission  Rate  Schedule  Provisions. 

Section  n.  Rate 

The  charge  for  transmission  of  non- 
BPA  power  on  the  Northern  Intertie 
shall  be  0.84  mills/kWh. 

Section  m.  Billing  Factors 

Billing  Energy 

The  billing  energy  shall  be  the 
monthly  sum  of  the  scheduled 
kilowatthours. 

Schedule  IE-81— Eastern  Intertie 
Transmission 

Section  I.  Availability 

This  schedule  supersedes  IE-89  and  is 
available  for  all  nonfirm  transmission  on 
the  Eastern  Intertie.  Service  under  this 
schedule  is  subject  to  BPA's  General 
Transmission  Rate  Schedule  Provisions. 

Section  n.  Rate 

The  charge  for  transmission  of 
nonfirm  energy  on  the  Eastern  Intertie 
shall  be  1.93  mills/kWh. 

Section  III.  Billing  Factors 

Billing  Energy 

The  billing  energy  shall  be  the 
monthly  sum  of  the  scheduled 
kilowatthours. 

Schedule  ET-Bl— Energy  Transmission 

Section  I.  Availability 

This  schedule  supersedes  ET-89. 
unless  otherwise  specified  in  the 
Agreement  with  respect  to  delivery 
using  FCRTS  facilities  other  than  the 
Southern  Intertie,  Eastern  Intertie,  or  the 
Northern  Intertie.  and  is  available  for 
firm  (of  not  more  than  1  year  duration] 
or  nonfirm  transmission  between  points 
within  Ihe  Pacific  Northwest  BPA  may 
interrupt  nonfirm  service  which  is 
provided  under  this  rate  schedule. 
Service  under  this  schedule  is  subject  to 
BPA's  General  Transmission  Rate 
Schedule  Provisions  (GTRSPs). 


Section  n.  Rate 

The  charge  for  transmission  of  non- 
Federal  electric  energy  shall  be  2.09 
miUs/kWh. 

Section  m.  Billing  Factors 

Billing  Energy 

The  billing  energy  shall  be  the 
monthly  sum  of  scheduled 
kilowatthours. 

Schedule  MT-41 — Market  Transmission 

Section  L  Availability 

This  schedule  supersedes  MT-69  and 
is  available  for  Transmission  Service  for 
transactions  using  FCRTS  facilities 
pursuant  to  the  Western  Systems  Power 
Pool  (WSPP)  Agreement.  Service  under 
this  schedule  is  subject  to  BPA's 
GTRSPs. 

Section  n.  Rate 

The  charge  shall  be  determined  in 
advance  by  BPA.  The  charge  shall  not 
exceed  33  percent  of  the  difference 
between  the  average  of  the  highest 
Incremental  Cost  of  generation  of  the 
WSPP  and  the  average  of  the  lowest 
Decremental  Cost  of  generation  of  the 
WSPP  as  determined  by  the  WSPP 
Operating  Committee  during  the  year 
■prior  to  the  effective  date  of  the  WSPP 
Agreement.  The  initial  maximum  rate 
hereunder  is  10.5  mills  per  kilowatthour. 
The  Operating  Committee  may 
determine  that  a  subsequent 
redetermination  is  necessary  based 
upon  the  immediately  preceding  year's 
experience.  However,  the  transmission 
charge  shall  not  be  less  than  1  mill  per 
kilowatthour. 

Section  m.  Billing  Factors 

The  billing  factors  shall  be  specifie 
in  advance  by  BPA,  as  to  representing 
the  Transmission  Service  use  or 
reservation. 

Schedule  UFT-83— Use^f-Fadlities 
Transndssion 

Section  L  Availability 

This  schedule  supersedes  UFT-1  and 
UFT-2  unless  otherwise  provided  in  the 
Agreement  and  is  available  for  firm 
transmission  over  specified  FCRTS 
facilities. 

Section  n.  Rate 

The  monthly  charge  per  kilowatt  of 
Transmission  Demand  specified  in  the 
Agreement  shall  be  one-twelfth  of  the 
annual  cost  of  capacity  of  the  specified 
facilities  divided  by  the  siun  of 
Transmission  Demands  (in  kilowatts) 
using  such  facilities.  Such  aimual  cost 
shall  be  determined  in  accordance  with 
Section  in. 


Section  m.  Determination  of 
Transmission  Rate 

A.  From  time  to  time,  but  not  more 
often  than  once  in  each  Contract  Year. 
BPA  shall  determine  the  following  data 
for  the  facilities  which  have  been 
constructed  or  otherwise  acquired  by 
BPA  and  which  are  used  to  transmit 
electric  power  and  energy: 

1.  The  annual  cost  of  the  specified 
FCRTS  facilities,  as  determined  from  the 
capital  cost  of  such  faciUties  and  aimual 
cost  ratios  developed  from  the  FCRTS 
financial  statement  including  interest 
and  amortization,  operation  and 
maintenance,  administrative  and 
general,  and  general  plant  costs. 

2.  The  yearly  noncoincident  peak 
demands  of  all  users  of  such  facilities  or 
other  reasonable  measurement  of  the 
facilities'  peak  use. 

B.  The  monthly  charge  per  kilowatt  of 
billing  demand  shall  be  one-twelfth  of 
the  siun  of  the  annual  cost  of  the  FCRTS 
facilities  used  divided  by  the  sum  of 
Transmission  Demands.  The  aimual  cost 
per  kilowatt  of  Transmission  Demand 
for  a  facility  constructed  or  otherwise 
acquired  by  BPA  shall  be  determined  in 
accordance  with  the  following  formula: 


A 

D 


Where: 

A=The  annual  cost  of  such  facility  as 

determined  in  accordance  with  Al. 

above. 
D=The  sum  of  the  yearly  noncoincident 

demands  on  the  facility  as  determined  in 

accordance  with  A2.  above. 

The  annual  cost  per  kilowatt  of 
facilities  listed  in  the  Agreement  which 
are  owned  by  another  entity,  and  used 
by  BPA  for  making  deliveries  to  the 
transferee,  shall  he  determined  from  the 
costs  specified  in  the  Agreement 
between  BPA  and  such  other  entity. 

Section  IV.  Determination  of  Billing 
Demand 

Unless  otherwise  stated  in  the 
Agreement  the  factor  to  be  used  in 
determining  the  kilowatts  of  billing 
demand  shall  be  the  largest  of: 

A.  The  Transmission  Demand  in 
kilowatts  specified  in  the  Agreement 

B.  The  highest  hourly  Measured  or 
Scheduled  Demand  for  the  month,  the 
Measured  Demand  being  adjusted  for 
power  factor  or 

C.  The  Ratchet  Demand. 
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ScliadukTGT-1— ' 
TransmiMioo 

Section  I.  Availability 

Thia  tcfaadMle  ahaU  apply  to  all 
agre«Manto  wbkii  prawida  {or  the  fina 
transraiasiaa  of  aUicltic  po«wer  and 
energy  over  tranimiaainn  fadlitiea  of 
BPA't  aactioa  of  the  Montana  {Easteml 
Intertie. 

SectioaB.Mat» 

f  ae  noRiMy  cBoige  saaH  be  ob^ 
tweMi  of  iM  s«B  of  Ibe  amud  charges 
listed  below,  aa  appHcabla  and  as 
spedfiod  la  the  agraamants  for  firm 
transmissioik  The  Townaend-Garrison 
500-kV  linaa  and  aaaoriatsd  teimnal 
line  compenaation.  and  rnaiMiinifitifin 
facilities  are  a  separately  idcntifiad 
portion  of  the  Federal  Transmissioo 
System.  Annual  revenues  plus  credits 
for  government  use  should  equal  annual 
costs  of  the  facilities,  but  in  any  given 
year  there  may  be  either  a  surphu  or  a 
deficit  Sach  snrphnes  or  defh^  for  any 
year  shaU  be  accounted  for  in  the 
computatioB  of  annual  costs  for 
succeedfaig  yeort.  Revenoe  requirements 
for  fim  transanisaioa  aae  will  be 
decreased  by  any  revenuea  received 
froa  noofiim  oae  and  credits  for  all 
govenuBenl  use.  The  general 
methodology  for  determining  the  firm 
rate  is  to  divide  the  revenue  requirement 
by  the  total  firm  capacity  requirements. 
Therefore,  the  higher  the  total  capacity 
requirements,  the  lower  will  be  the  unit 
rate. 

If  the  government  provides  firm 
transmission  service  in  its  section  of  the 
Montana  (Eastern}  fattertie  in  exchange 
for  firm  transmission  service  in  a 
customer's  section  of  fte  Montana 
Intertie,  the  payment  by  the  government 
for  such  transmission  services  provided 
by  such  custoaMT  wfll  be  made  in  tbe 
form  of  a  oedH  m  ttie  cakcolation  of  the 
Intertta  Chaife  for  saeb  cuatoner. 
During  an  eatinatad  1-  to  3-year  period 
foUewiag  the  commercial  operation  of 
the  third  generatiag  «nit  at  tbe  Colstrip 
Thermal  Gaoerating  Plant  at  Colatoip. 
Montana,  the  capability  of  the  Federal 
TransmMton  SjfsleB  west  of  Garriaon 
Substation  may  be  different  from  the 
long-term  sitvatioo.  It  may  not  be 
possible  to  complete  the  extension  of 
the  500-kV  portion  of  the  Federal 
Transmission  System  to  Garrison  by 
such  commercial  operati<m  date.  In  snch 
event,  the  imfTOO  kV  tranafermer  wiH 
be  an  essenttal  extension  of  the 
TownsamMStttiaoa  Inlsrtie  fadiitia*, 
and  tbn  annonl  coals  of  nek  ItanaioiBer 
will  be  indiided  in  tiM  calcdatian  of  the 
Intertie  Charge. 

However,  starting  1  laenth  after 
extension  to  Garrison  of  the  500-kV 


portion  of  the  Federal  Transmisaioa 
System,  the  annual  costs  of  such 
transformer  win  no  longer  be  included 
in  the  cakalatien  of  the  Intertie  Charge. 

A.  Nonfirm  Transmission  Charge: 
This  charge  will  be  filad  aa  a  separate 

rate  schedule  and  revenues  received 
thereunder  will  reduce  theamount  of 
revenue  to  be  cdlected  nnder  the 
Intertie  Charge  below. 

B.  Intertie  Charge  for  Firm 
Transmission  Service: 

Interie  Qiarge  » 


(TAc/.»m><-!^) 


Section  m.  Definitions 

A.  TAC= Total  Annual  Costs  of 
facilities  associated  with  the  Townsend- 
Garrison  500-kV  Transmission  line 
includmg  termkuda.  and  prior  to 
extension  of  tbe  SOO-kV  portion  of  the 
Federal  TransoiisaioQ  System  to 
Garrison,  the  500/230  kV  transformer  at 
GarrisosL  Such  annual  coata  are  the  total 
of  (1)  intetcat  and  amortization  of 
associated  Federal  inveatment  and  the 
appropriate  allocation  of  general  plant 
costs;  {ti  oparatioa  and  maintenance 
costs;  (3)  allowance  for  BPA's  general 
administrative  ooata  which  are 
appropriately  allocable  to  sacb  facilities, 
and  (4)  paymenia  made  porauanl  to 
section  7(at)  of  Public  Law  96-501  with 
respect  to  these  facilities.  Total  Annoal 
Costs  shall  be  ac^aaled  to  reflect 
reductions  to  onpcdd  total  coats  as  a 
result  of  any  amounts  received,  under 
agreements  for  firm  transmission  service 
over  the  Montana  Intertie,  by  the 
government  on  account  of  any  redaction 
in  Transmission  D^nand.  termination  or 
partial  terminatian  of  any  soch 
agreement  or  otherwise  to  compensate 
BPA  for  the  unamortized  investment, 
annual  cost,  removal,  salvage,  or  other 
cost  related  to  such  facilities. 

B.  NFR= Nonfirm  Revenues,  which 
are  equal  to  (1)  the  product  of  the 
Nonfirm  Transmission  Charge  described 
in  11(A)  above,  and  the  total  nonfirm 
energy  transsuited  over  the  Townsend- 
Garrison  line  segment  under  such  charge 
for  such  month:  plus  (2)  the  product  of 
the  Nonfirm  Transmission  Ckarye  and 
the  total  nonfiim  energy  transmitted  in 
either  direclion  by  the  Government  over 
the  TowmseiKK^airlsoo  Una  segment  fbr 
such  month. 

C  CR= Capacity  Requirement  of  a 
customer  on  the  Townaend-Garrison 
500-kV  transmission  facilities  as 
specified  in  its  firm  transmission 
agreement 


D.  TCRsTota)  Capacity  Requirement 
on  the  To«rasend-Garrison  SOO-kV 
transmission  facilitias  aa  calculated  by 
adding  (1)  the  sum  of  oil  Capacity 
Requirements  (CR)  specified  in 
transBissioB  sysaBasQli  described  in 
section  1:  and  (2)  tiie  Goveminent's  firm 
capacity  requirement  The  Government's 
firm  capacity  requirement  shall  be  no 
less  than  the  total  of  the  amounts,  if  any. 
specified  in  firm  transmission 
agreements  for  use  of  the  Montana 
Intertie. 

E.  EC = Exchange  Gre<fit  for  each 
customer  which  is  the  product  of  (1)  tbe 
ratio  of  investment  in  the  Townsend- 
Broadview  500-kV  transmissioo  line  to 
the  investment  in  theTownsend- 
Garrison  500-kV  transmission  line:  end 
(2)  the  capacity  which  the  Government 
obtains  in  the  Townsend-Broadview 
500-kV  transmission  Hne  through 
exchange  with  sach  customer.  If  no 
exchange  is  in  effect  writh  a  customer, 
the  value  of  EC  for  such  customer  shall 
be  zero. 

B.  General  Transmission  Rate  Schedale 
Provisions 

Section  1.  Adoption  of  Revised 
Transmission  Rate  Schedules  and 
General  Transmission  Rate  Schedule 
Provisions 

A.  Approval  of  rates 

These  rate  schedules  and  General 
Transmission  Rate  Schedule  Provisions 
(GTRSP]  shall  become  effective  upon 
interim  approval  or  upon  confirmation 
and  approval  by  FERC.  BPA  will  request 
FERC  approval  effective  October  1. 
1991.  BPA  is  requesting  that  sll  proposed 
Transonission  Rate  Schedules  be 
effective  for  a  period  of  2  years,  from 
October  1. 1991  throu^  September  30, 
1993. 

B.  General  provisions 

These  1991  Transmission  Rate 
Schedules  and  associated  GTRSPs  are 
virtually  identical  to  and  supersede 
BPA's  1991  Transn^ssJon  Rate 
Schedules  and  GTRSPs  (whkh  became 
effective  October  1, 1989)  but  do  not 
supersede  prior  rate  schedules  required 
by  agreement  to  remain  in  force. 

Transmission  service  provided  shaU 
be  subject  to  the  following  Acta,  as 
amended:  the  Bonneville  Project  Act  the 
Regional  Preference  Act  (Pub.  L.  88- 
552),  the  Federal  Columbia  River 
Transmission  System  Act  and  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservatioa  Act 

The  meaning  of  terras  used  in  the 
transmission  rate  schedules  AaSL  be  as 
defined  in  agreeownte  or  provisions 
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which  are  attached  to  the  Agreement  or 
as  in  any  of  the  above  Acts. 

C.  Interpretation 

If  a  provision  in  the  executed 
Agreement  is  in  conflict  with  a  provision 
contained  herein,  the  former  shall 
prevail. 

Section  II.  Billing  Factor  Definitions  and 
Billing  Adjustments 

A.  Billing  Factors 

1.  Scheduled  demand 

The  largest  of  hourly  amounts 
wheeled  which  are  scheduled  by  the 
customer  during  the  time  period 
specified  in  the  rate  schedules. 

2.  Metered  demand 

The  Metered  Demand  in  kilowatts 
shall  be  the  largest  of  the  60-minute 
clock-hour  integrated  demands 
measured  by  meters  installed  at  each 
POD  during  each  time  period  specified 
in  the  applicable  rate  schedule.  Such 
measurements  shall  be  made  as 
specified  in  the  Agreement.  BPA,  in 
determining  the  Metered  Demand,  will 
exclude  any  abnormal  readings  due  to 
or  resulting  fit)m  (a)  emergencies  or 
breakdowns  on,  or  maintenance  of,  the 
FCRTS;  or  (b)  emergencies  on  the 
customer's  facilities,  provided  that  such 
facilities  have  been  adequately 
maintained  and  prudently  operated  as 
determined  by  BPA.  If  more  than  one 
class  of  power  is  delivered  to  any  POD. 
the  portion  of  the  metered  quantities 
assigned  to  any  class  of  power  shall  be 
as  agreed  to  by  the  parties.  The  amount 
so  assigned  shall  constitute  the  Metered 
Demand  for  such  class  of  power. 

3.  Transmission  demand 

The  demand  as  defined  in  the 
Agreement 

4.  Total  Transmission  Demand 

The  sum  of  the  transmission  demands 
as  defined  in  the  Agreement 

5.  Ratchet  Demand 

The  maximum  demand  established 
during  the  previous  11  billing  months. 
Exception:  If  a  Transmission  Demand  or 
Total  Transmission  Demand  has  been 
decreased  pursuant  to  the  terms  of  the 
Agreement  during  the  previous  11  billing 
months,  such  decrease  will  be  reflected 
in  determining  the  Ratchet  Demand. 

B.  Billing  Adjustments 

Average  power  factor.  The  adjustment 
for  average  power  factor,  when 
specified  in  a  transmission  rate  schedule 
or  in  the  Agreement  shall  be  made  in 
accoriance  with  the  average  power 


factor  section  of  the  General  Wheeling 
Provisions. 

To  maintain  acceptable  operating 
conditions  on  the  Federal  system,  BPA 
may  restrict  deliveries  of  power  at  any 
time  that  the  average  leading  power 
factor  or  average  lagging  power  factor 
for  all  classes  of  power  delivered  to 
such  point  or  to  such  system  is  below  85 
percent. 

Section  III.  Other  Definitions 

Definitions  of  the  terms  below  shall 
be  applied  to  these  provisions  and  the 
Transmission  Rate  Schedules,  unless 
otherwise  defined  in  the  Agreement. 

A.  Agreement 

An  agreement  between  BPA  and  a 
customer  to  which  these  rate  schedules 
and  provisions  may  be  applied. 

B.  Decremental  Cost 

As  used  in  the  MT  rate  schedule, 
Decremental  Cost  is  as  defined  in  the 
WSPP  Agreement. 

Eastern  Intertie 

The  segment  of  the  FCRTS  for  which 
the  transmission  facilities  consist  of  the 
Townsend-Garrison  double-drcuit  500 
kV  transmission  line  segment  including 
related  terminals  at  Garrison. 

D.  Electric  Power 

Electric  peaking  capacity  (kW)  and/or 
electric  energy  (kWh). 

E.  FCRTS 

The  transmission  facilities  of  the 
Federal  Columbia  River  Power  System, 
which  include  all  transmission  facilities 
owned  by  the  government  and  operated 
by  BPA,  and  other  facilities  over  which 
BPA  has  obtained  transmission  rights. 

F.  Firm  Transmission  Service 

Transmission  service  which  BPA 
provides  for  any  non-BPA  power  except 
for  transmission  service  which  is 
scheduled  as  nonfirm.  If  the  firm  service 
is  provided  pursuant  to  the  Agreement 
the  terms  of  the  Agreement  may  further 
define  the  service. 

G.  Integrated  Network 

The  segment  of  the  FCRTS  for  which 
the  transmission  facilities  provide  the 
bulk  of  transmission  of  electric  power 
within  the  Pacific  Northwest  excluding 
facilities  not  segmented  to  the  network 
in  the  Wholesale  Power  Rate 
Development  Study  used  in  BPA's  rate 
development 

H.  Main  Grid 

As  used  in  the  FPT  and  IR  rate 
schedules,  that  portion  of  the  Integrated 


Network  with  facilities  rated  230  kV  and 
higher. 

/.  Main  Grid  Distance 

As  used  in  the  FPT  rate  schedules,  the 
distance  in  airline  miles  on  the  Main 
Grid  between  the  POI  and  the  POD, 
multiplied  by  1.15. 

/.  Main  Grid  Interconnection  Terminal 

As  used  in  the  FPT  rate  schedules. 
Main  Grid  terminal  faciUties  that 
interconnect  the  FCRTS  with  non-BPA 
facilities. 

K.  Main  Grid  Miscellaneous  Facilities 

As  used  in  the  FPT  rate  schedules, 
switching,  transformation,  and  other 
facilities  of  the  Main  Grid  not  included 
in  other  components. 

L  Main  Grid  Terminal 

As  used  in  the  FPT  rate  schedules,  the 
Main  Grid  terminal  facilities  located  at 
the  sending  and/or  receiving  end  of  a 
line  exclusive  of  the  Intercoimection 
terminals. 

M.  Nonfirm  Transmission  Service 

Intemiptible  transmission  service 
which  BPA  may  provide  for  non-BPA 
power. 

N.  Northern  Intertie 

The  segment  of  the  FCRTS  for  which 
the  transmission  facilities  consist  of  two 
500  kV  lines  between  Custer  Substation 
and  the  United  States-Canadian  border, 
one  500  kV  line  between  Custer  and 
Monroe  Substations,  and  two  230  kV 
lines  fixjm  Boundary  Substation  to  the 
United  States-Canadian  border,  and  the 
associated  substation  facilities. 

O.  Point  of  Integration  (POI) 

Connection  points  between  the 
FCRTS  and  non-BPA  facilities  where 
non-Federal  power  is  made  available  to 
BPA  for  wheeling. 

P.  Point  of  Delivery  (POD) 

Connection  points  between  the 
FCRTS  and  non-BPA  facilities  where 
non-Federal  power  is  delivered  to  a 
customer  by  BPA. 

Q.  Secondary  System 

As  used  in  the  FPT  and  IR  rate 
schedules,  that  portion  of  the  Integrated 
Network  facilities  with  operating 
voltage  of  115  kVl  or  69  kV. 

R.  Secondary  System  Distance 

As  used  in  the  FPT  rate  schedules,  the 
number  of  circuit  miles  of  Secondary 
System  transmission  lines  between  the 
secondary  POI  and  the  Main  Grid  or  the 
secondary  POD,  or  the  Main  Grid  and 
the  secondary  POD. 
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&  S9tonJ&iy  Syttun  btt^tconnectton 
Terminal 

As  used  in  the  FFT  nrtB  sdiednlw.  the 
tetminal  lacilkies  on  Uw  Secondaiy 
System  &at  interconsect  the  FOTTS 
with  noft-BPA  CadBfies. 

T.  Secondary  System  Intermediate 
Teraunal 

As  used  in  the  FPT  rate  schedules,  the 
first  and  final  tmntnal  tacfflties  in  the 
Secoodary  System  traaamlstion  path 
exclusive  of  the  Secondary  System 
Interconnection  terminals. 

U.  Secondary  Thmsformation 

As  used  in  the  FFT  rate  schedules, 
transfcmnation  £com  Main  Grid  to 
Secondary  System  facilities. 

V.  Southern  Intertie 

The  segment  of  the  FCRTS  for  which 
the  major  transmiasioo  facffltjes  consist 
of  two  500  kV  AC  lines  from  John  Day 
Substation  to  fte  OregoD-CaHfornia 
border,  a  portion  of  the  900  kV  AC  Kne 
from  Buckley  Substation  to  Summer 
Lake  SuWtetiea.  and  one  IjOOOkV  DC 
line  between  the  Celilo  Substation  and 
the  Oregon-Nevada  border,  and 
associated  substation  facilities. 

W.  Transmission  Service 

As  used  in  the  &dT  rate  schedule. 
Tranamlssion  Service  is  as  defined  in 
the  WSPP  Agreement 

Sectioa  IV.  BtUng  Infonoatioa 

A.  Payment  of  Bills 

BiUa  for  te'aasmissioB  service  sludl  be 
readsrcd  moathly  by  BPA.  Failure  to 
receive  a  biU  shall  bo(  itleasa  th« 
customer  frxMn  liability  for  payment 
Bills  for  amouatf  due  of  SBOiOOO  or  more 
must  be  paid  by  dvect  wive  tnoefer. 
ciistonen  who  expect  tliat  theii  average 
monthly  bill  wiU  not  exceed  SSOOOO  and 
who  expect  special  difBculMee  hi 
meeting  this  requirement  may  request, 
and  BPA  may  approve,  an  exemption 
from  this  requiieiaeaL  BiUa  far  aawiuuta 
due  BPA  mder  iBOjOOO  aay  be  paid  by 
direct  wise  transfer  or  mailed  Id  tka 
Bonneville  Po%ver  Administration.  P.O. 
Box  6040.  Portland  Oregon  9722&-604a 
or  to  another  location  as  directed  by 
BPA.  The  procedures  to  be  lotbwed  in 
making  direct  wire  tranrfers  will  be 
provided  by  the  Office  of  Plaaadd 
Management  and  lydated  aa  acceaaary. 

1.  Computation  of  bills.  The 
transmission  biffing  determinant  is  the 
elecftlc  power  qoentiiad  by  the  method 
spedJIed  in  tlw  AgrtaaHBt  or 
TrawmisekMi  lata  ScbMhda  Sdwdoled 
paewer  er  metered  powar  wfll  be  wed 

The  trensiaisaiw  cnalamet  shall 
provide  necessary  inforawlioa  to  BPA 


for  any  eomputattoi  leqalred  lo 
determine  the  proper  charges  for  ma  of 
the  FCRTS.  toA  aliall  oooparate  with 
BPA  in  die  axdiangB  o{  adUfitianal 
infotoaatien  wfaidi  soay  be  reaaooaUy 
useful  ior  respective  operatiena. 

Demand  and  energy  bilUngs  for 
transmteion  service  ander  each 
applicabla  rate  adudule  shall  be 
rounded  to  whole  dollar  amounts,  by 
eliminating  any  amount  which  is  less 
than  SO  cents  and  increasing  any 
amoanta  from  54  cents  tfaroi^  99  cents 
to  the  Dead  higher  deUar. 

2.  Estimated  bdb.  At  its  option.  Wh 
may  elect  to  render  wi  estiaiated  bill  to 
be  followed  at  a  subsequent  billing  date 
by  a  final  bill.  The  estimated  bill  shaH 
have  the  vallchty  ol  and  be  sabiect  to 
the  same  payment  provisions  as  a  final 
biU. 

3.  Billing  Month.  For  charges  based  on 
scheduled  quantities,  the  bffling  month 
is  the  calendar  month.  For  charges 
based  sa  metered  qaaatities.  the  billing 
month  is  defined  as  the  iatenral  between 
scheduled  meter-reading  dates.  The 
billing  month  will  not  exceed  31  days  in 
any  case.  While  it  oiay  be  necessary  to 
read  maters  on  a  day  other  than  the 
schedided  meter^reading  date,  for 
detersaiaation  ol  bittng  deassnd.  the 
billing  month  will  cease  at  XWOhouts  on 
the  last  scheduled  meter-reading  date. 
Schedules  will  be  predetermined.  The 
custaasar  most  give  30  days  notice  to 
request  a  change  to  the  schedule. 

4.  Due  Date.  Bills  shall  be  due  by  close 
of  business  on  the  20th  day  after  Ae 
date  of  the  bill  (doe  date).  ShooM  tte 
20th  day  be  a  Saturday.  Sanday.  or 
holiday  (as  celebrated  by  the  customer), 
the  dne  dale  shall  be  die  next  following 
buaanesaday. 

5.  Lata  PsyacnL  BiUs  not  paid  in  foU 
on  or  before  dose  of  business  on  the  due 
date  shall  be  subfect  to  a  penalty  charge 
of  $25.  1b  addition,  an  ialerest  charge  of 
one-twcatteth  perceat  (aOS  percent) 
shall  be  andied  each  day  to  the  sum  of 
the  unpaid  amoiml  aad  ttie  penalty 
chaigBL  This  interest  chuye  shall  be 
asaeased  on  a  daily  basb  laatil  sudi  tine 
as  the  unpaid  amount  and  pemlty 
charge  are  paid  in  full. 

Remittances  received  by  mail  wilt  be 
accepted  without  assessmeat  of  the 
charges  referred  to  in  the  preceding 
paragr^  provided  the  poatmark 
indkortes  the  psynent  was  mailed  on  or 
before  the  doe  data.  VVhenever  a  power 
bill  or  a  portion  tikereol  remains  anpaid 
subssqnent  to  the  dee  date  aad  after 
giving  30  days'  advance  notice  hi 
writing.  BPA  may  cancel  the  contract  for 
service  to  the  customer.  However,  such 
cancellatioa  shall  net  affect  the 
custooMr's  BabOity  br  any  durges 


accraed  prior  thereto  nnder  such 
agreement 

6.  Disputed  billings.  In  the  event  of  a 
disputed  billing,  full  payment  shall  be 
rendered  to  BPA  and  the  disputed 
amoant  noted.  Disputed  amounts  are 
subject  to  Am  lata  payment  provisions 
specified  above.  BPA  shall  separatdy 
account  for  the  disputed  amount.  If  it  is 
determined  that  the  customer  is  entitled 
to  the  disputed  amount  BPA  shall 
refund  the  disputed  amount  with 
interest  as  determined  by  BPA's  Office 
of  Financial  Management 

BPA  retains  the  ri^t  to  verify,  in  a 
manner  satisfactory  to  the 
Administrator.  aD  data  submitted  to 
BPA  for  use  in  the  cakalation  of  K>A*s 
rates  and  corresponding  rate 
adjustments.  BPA  also  retains  the  right 
to  deny  rii^^bUity  for  any  BPA  rate  or 
corresponding  rate  adfuetment  until  aH 
submitted  data  have  been  accepted  by 
BPA  as  complete,  accurate,  and 
appropriate  for  the  rale  or  adjustment 
under  consideration. 

7.  Revised  bills.  As  necessary.  BPA 
may  render  a  revised  biM. 

a.  If  the  amount  of  the  revised  bill  is 
less  than  or  equal  to  the  amount  of  the 
original  bill,  the  revised  bm  shall 
replace  all  previous  bSls  issued  by  BPA 
that  pertain  to  the  specified  customer  for 
the  specified  billing  period  and  the 
revised  bill  shall  have  the  same  date  as 
the  replaced  bilL 

b.  If  a  revision  causes  an  additional 
amount  to  be  due  BPA  or  die  specified 
custoiaer  beyond  the  amount  of  the 
original  bilL  a  revised  bill  wiU  be  issued 
for  the  difference  and  the  date  of  the 
revised  bill  shall  be  its  date  of  issue.  . 

Issued  in  Portland.  Oregoa.  on  Januaiy  25. 
1891. 

Stevm  G.  HMnk. 
Acting  Administrator. 
(FR  Doc  n-aoao  Filed  2-4-ei:  8:45  am] 
SHXmO  COOK  MS0-S1-M 
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[Docket  Nos.  CS7»-391-e01.  et  sLl 

Churchll  Technology  Inc.  el  aL; 
AppHcaHona  for  SiMril  Piotkicef 
Certfflcatee 

lanuary  28. 1991. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  ui 


Thw  HOSO  fJMV  BSV  pfOVMV  IBP  OOHMffiaMion 

for  heariig  af  te  M«anl  I 


appUcation  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  \  157.40  of  the 
Commission's  regulations  thereunder  for 
a  small  producer  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  intentate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
February  19, 1991,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20428.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385Jni  and  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 

Loia  D.  CasheD. 

Secretary. 
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OodwlNa 

DaMHed 

Appicant 

csra-aei-oot... 

12-18- 

CnurcMI  T6Ctmolooy 

90'» 

lnc,777& 
Wadsworth 
Boulavard,  Irongata 
4.  SuMa  130, 
Lahawood.00 

80226. 

CS91-2-000 

12-5-80 

Pttson  Corporation, 
5373  Waal 
AMMmcSuila 
510.  Houston,  TX 
77056. 

CS81-3^X)0, 

1-24-91 

Zevax  Corporation. 
510  Haam  Street 
Suite  300.  Auaiin, 
TX  78703. 

■  By  latter  dated  January  9.  1990.  Applicant  re- 
quests that  the  smaH  producer  certificate  issued  to 
XO  Exploration  Inc.  In  Docket  No.  CS78-361  ba 
radasignated  under  the  name  Churchill  Technology 

'While  the  initiat  appUcation  was  received  on  m\ 
earlier  date,  pursuant  to  i381.103(bH2)(iO  o(  the 
Commission's  regulatona.  Sw  IHng  date^ia  the  data 
on  whioft  Sw  Commiaaaon  raoaiwea  the  i«>propriate 
tee. 


[Docket  Nos.  TA91-1  88  002  and  TQ81-»- 
5»^HM| 

Northern  Natural  Gae  Co^  Propoeed 
Changes  in  FERC  Qae  TarHf 

lanuary  29. 1901. 

Take  notice  that  on  January  25. 1991, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  the 
following  tariff  sheets: 

Third  Revised  Voluma  No.  1 

Substitute  First  Revised  Eighty-Seventh 

Revised  Sheet  No.  4B 
Substitute  First  Revised  Fifty-Fifth  Revised 

Sheet  No.  4B.1 
Second  Substitute  Eighty-Ninth  Revised 

Sheet  No.  4fi 
Second  Substitute  Fifty-Seventh  Revised 

Sheet  No.  4B.1 
Substitute  Ninetieth  Revised  Sheet  Na  4B 
Substitute  Fifty-Eiglith  Revised  Sheet  No.  4El 
Substitute  First  10th  Revised  Sheet  No.  4H 

Original  Volume  No.  2 

Second  SulMtitute  First  Revised  Ninety- 
Fourth  Sheet  No.  IC 

Second  Substitute  Ninety-Sixth  Revised 
Sheet  No.  IC 

Substitute  Ninety-Seventh  Revised  Sheet  No. 
IC 

Northern  states  that  such  tariff  sheets 
are  being  submitted  in  compliance  with 
the  Commission's  Letter  Orider  dated 
December  26, 1990.  In  this  proceeding, 
effective  dates  of  December  1. 1990  and 
January  1, 1991  have  been  requested  for 
this  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before- February  5, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-2585  Piled  2-4-ei;  ft45  am] 
BuuNa  cooe  arfT-aMi 


[Docket  Na  RP91-4<MM1) 

Northern  Natural  Qae  Co.,  DMelon  of 
Enron  Corp^  Proposed  Ctiengee  In 
FERC  Gas  Tariff 

January  29. 1991. 

Take  notice  that  Northern  Natural 
Gas  Company,  Division  of  Enron  Corp.. 
(Northern)  on  January  25. 1991.  tendered 
for  filing  an  amendment  to  its  November 
30, 1990  filing  proposing  changes  to  its 
FERC  Gas  Tariff.  Northern  has 
requested  that  the  proposed  filing 
become  effective  April  1, 1991.  instead 
of  February  1, 1991  as  proposed  in  its 
November  30, 1990  filing.  Northern 
proposes  no  other  changes  to  that  filing. 

Northern  states  that  it  seeks  to 
postpone  the  effective  date  of  its  filing 
in  order  to  allow  the  parties  to  bring 
their  ongoing  settlement  disctissions  in 
this  docket  to  an  orderiy  conclusion. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  February  5, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  0.  Caahell. 
Secretary. 

[FR  Doc  91-2586  Filed  2-4-81;  8:45  am] 
Biujfw  cooe  (rir-oi-M 


(Doawt  Na  RPSfr-25»-0441 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  29. 1991. 

Take  notice  that  on  January  25, 1991, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FTKC  Gas  Tariff,  the 
following  tariff  sheets: 

Third  Revised  Voume  No.  1 

Second  Substitute  Eighty-EiglUb  Revised 
Sheet  No.  4B 
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Second  Subatihito  Fifty-Sixtli  Revised  Sheet 

Na4El 
Subatitute  Fifth  Revlaed  Sheet  No.  4G4 
Substitute  Ninth  Revised  Sheet  No.  4H 
Substitute  Original  Sheet  Na  74L 
Subetitute  Original  Sheet  No.  74M 

Original  VohiBM  No.  2 

Third  Substitute  Ninety-Fifth  Revised  Sheet 

N0.1C 
Substitute  Original  IX 
Substitute  Original  lY 

Northern  states  that  such  tari^  sheets 
are  being  submitted  in  compliance  with 
the  Commission's  Letter  Orider  dated 
December  28, 1900.  in  this  proceeding. 
Effective  dates  of  December  1, 1990  and 
January  1, 1991  have  been  requested  for 
thisfULog. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  DC  20428,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990)].  All  such  protests  should  be  filed 
on  or  before  February  5, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  fwrties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CashoO. 
Secretary. 

[FR  Doc.  91-2587  Filed  2-i-ei;  8:45  am] 
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Office  Of  ConMTvatlon  and 
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Energy  Conaervation  Program  for 
Conaumer  Producta;  Dedelon  and 
Order  Granting  Waiver  From  Furnace 
Teet  Prooedurea  to  DM0  Induatrlee 

Aomcv:  Office  of  Conservation  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Decision  and  order. 


:  Notice  is  given  of  the 
Decision  and  Order  (Case  No  F-020) 
granting  DMO  Industries  (DMO)  a 
waiver  for  its  model  WSC(-J  condensing 
gas  furnaces  from  existing  Department 
of  Energy  (DOE]  test  procedures 
regarding  blower  time  delay  for 
determining  the  model's  energy 
efficiency. 


MN  mRTMM  MFOMMATION  CONTACT: 

Cyrus  R  Nasseri,  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CR- 
43,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  588-0127 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-41,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
588-«507. 

•UM^IXIMNTARY  INTOMNATKNI:  In 

accordance  with  10  CFR  430.27(g),  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  as  set  out  below.  In 
the  Decision  and  Order,  DMO  has  been 
granted  a  waiver  for  its  model  WCS  (-) 
condensing  gas  furnaces,  permitting  the 
company  to  use  an  alternate  test  method 
in  determining  the  Annual  Fuel 
UtilizaUon  Efficiency  (AFUE). 

Issued  in  Washington,  DC  January  31. 
1991. 

J.  Michael  Davis,  P.E.. 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

Decision  and  Order,  Department  of  Enetgy, 
Office  of  Conservation  and  Renewable 
Energy 

In  the  matter  of:  DMO  Industries  (Case  No. 
F-020) 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  established  pursuant  to  the 
Energy  Policy  and  Conservation  Act 
(EPCA).  Public  Law  94-163.  89  Stat  917. 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat  3268.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1986), 
Public  Law  100-357,  requires  DOE  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  products,  including 
furnaces.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
assist  consumers  in  making  purchasing 
decisions.  These  test  procedures  appear 
at  10  CFR  part  43a  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  to 
create  a  waiver  process.  45  FR  84106, 
September  28, 1980.  Thereafter,  DOE 
further  amended  its  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary]  to  grant  an  interim  waiver 
from  test  procedure  requirements  to 
manufactitfers  that  have  petitioned  DOB 


for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823,  November  26, 
1988. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  interim  waiver  provisions,  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  interim 
waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  describe  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the  - 
Petition  for  Waiver.  An  interim  waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an  ; 
additional  180  days,  if  necessary. 

DMO  filed  a  "Petition  for  Waiver" 
dated  September  27, 1969,  in  accordance 
with  S  430.27  of  10  CFR  part  430.  DOE 
published  in  the  Federal  Register  on 
February  6, 1990,  DMO's  petition  and 
solicited  comments,  data  and 
information  respecting  the  petition.  55 
FR  4004.  DMO  also  filed  an  "Application 
for  Interim  Waiver"  under  section 
430.27(g)  which  DOE  granted  on  January 
31, 1990.  55  FR  4004,  February  6, 1990. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  DOE 
consulted  with  the  Federal  Trade 
Commission  (FTC)  concerning  the  DMO 
petition.  The  FTC  did  not  have  any 
objections  to  the  issuance  of  a  waiver  to 
DMO. 

Assertions  and  Determinations 

DMO's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minutes  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  DMO  requests 
the  allowance  to  test  using  a  30-seconds 
blower  time  delay  when  testing  its 
WCS(-)  series  condensing  gas  furnaces. 
DMO  states  that  since  the  30-8econd8 


delay  is  indicative  of  how  this  model 
actuaUy  operates  and  since  such  a  delay 
results  in  an  improvement  in  efficiency 
of  approximately  2.0  percent  the  waiver 
should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedures  contain  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minutes  delay.  DMO  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  the  WCS(-)  series 
condensing  gas  furnaces. 

Since  the  blower  controls 
incorporated  on  the  DMO  furnace  are 
designed  to  impose  a  30-8econd8  blower 
delay  in  every  instance  of  start  up,  and 
since  the  current  provisions  do  not 
specifically  address  this  type  of  control, 
E>OE  agrees  that  a  waiver  should  be 
granted  to  allow  the  SO-seconds  blower 
time  delay  when  testing  the  DMO 
WCS(-)  series  furnace.  Accordingly, 
with  regard  to  testing  the  WCS(-)  series 
furnace,  today's  Decision  and  Order 
exempts  DMO  from  the  existing 
provisions  regarding  blower  controls 
and  allows  testing  with  the  30-seconds 
delay. 

//  is  therefore,  ordered  that: 

(1)  TTie  "Petition  for  Waiver"  filed  by 
the  DMO  Industries  (Case  No.  F-020)  is 
hereby  granted  as  set  forth  in  paragraph 
(2)  below,  subject  to  the  provisions  of 
paragraphs  (3).  (4)  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  appendix  N  of  10  CFR  part 
430,  subpart  B,  the  DMO  Industries  shall 
be  permitted  to  test  its  WCS(-)  series 
condensing  gas  furnace  on  the  basis  of 
the  test  procedure  specified  in  10  CFR 
part  430,  with  modifications  set  forth 
below: 

(i)  Section  3.0  in  appendix  N  is  deleted 
and  replaced  with  the  following 
paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSI/ASHRAE 103-62  with 
the  exception  of  sections  g.2JZ,  9.3.1, 
9.3.2,  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  in 
Appendix  N  as  follows: 

3.10    Gas-and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  0.3.1  in  ANSI/ASHRAE  103-82. 
After  equilibrium  conditions  are 
achieved  following  the  cool-down  test 
and  the  required  measurements 
performed,  turn  on  the  furnaces  and 
measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above, 
at  0.5  and  2.5-minutes  after  the  main 
bumer(s]  comes  on.  After  the  burner 
start-up.  delay  the  blower  start-up  by 
1.5-minutes  (t-J,  unless:  (1)  The  furnace 
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employs  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air 
circulating  blower,  in  which  case  the 
burner  and  blower  shall  be  started 
together  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time 
that  is  other  than  1.5-minutes,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower  or  (3)  the  delay  time 
results  in  the  activation  of  a  temperature 
safety  device  wiiich  shuts  off  the  burner, 
in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is 
adjustable,  set  it  to  start  the  blower  at 
the  highest  temperature.  If  the  fan 
control  is  permitted  to  start  the  blower, 
measure  time  delay,  (t-),  using  a  stop 
watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for 
oil-fueled  furnaces,  maintain  the  draft  in 
the  flue  pipe  within  ±0.01  in.  of  water 
gauge  of  the  manufactxirer's 
recommended  on-period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above,  DMO 
Industries  shall  comply  in  all  respects 
with  the  test  procedures  specified  in 
appendix  N  of  10  CFR  part  430,  subpart 
B. 

(3)  The  waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  WCS(-) 
series  condensing  gas  furnace 
manufactured  by  DMO  Industries. 

(4)  This  waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect 

(5)  Effective  January  31, 1991  this 
Waiver  supersedes  the  Interim  Waiver 
granted  DMO  Industries  on  January  31, 
1990.  55  FR  4004,  February  6, 1990,  (Case 
No.  F-020). 

Issued  in  Washington,  DC,  Jsnuaiy  31. 
1991. 
{.  Michael  Davis.  Pf.. 

Assistant  Secretary,  Conservation  and 

Renewable  Energy. 

[FR  Doc  91-2681  Filed  1-31-91;  8:45  am] 
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ENVIRONMEKTAL  PROTECTION 
AGENCY 

[FRL-3902-9] 

Add  Rain  Advisory  Committee;  Notice 
ofOpenMeeUng 

summary:  In  August  of  1990.  the  U.S. 
Environmental  Protection  Agency  gave 
notice  of  the  establishment  of  an  Acid 


Rain  Advisory  Committee  (ARAC) 
which  would  provide  advice  to  the 
Agency  on  issues  related  to  the 
development  and  implementation  of  the 
requirements  of  the  Acid  Deposition 
Control  title  of  the  Clean  Air  Act 
Amendments  of  199a 

OPEN  MECTNia  DATES  AND  AOOmONAL 
inpormation:  Notice  is  hereby  given 
that  the  Acid  Rain  Advisory  Committee 
wiU  hold  an  open  meeting  from  9  a.m.  to 
5  pjn.  on  February  20,  21,  and  22  at  the 
Ramada  Renaissance  Hotel.  Washington 
Dulles,  13869  Park  Center  Road. 
Hemdon,  VA  22071  (703)  476-2900.  At  iU 
first  meeting.  ARAC  established  four 
subconunittees:  allowance  trading, 
permits  and  technology,  emissions 
monitoring,  and  energy  conservation 
and  renewables.  It  is  anticipated  that  on 
February  20  and  for  a  half  day  on 
February  21,  these  subcommittees  will 
meet  to  discuss  and  frame  issues  related 
to  their  areas  of  assignment  "Hie 
subcommittees  wiU  meet  concurrently  in 
different  rooms.  Seating  in  those  rooms 
will  be  limited  and  publicly  available  on 
a  first  come,  first  serve  basis.  It  is 
anticipated  that  on  the  afternoon  of 
February  21  and  on  February  22,  the  full 
conunittee  will  meet  to  hear 
presentations  and  engage  in  discussions 
on  issues  developed  in  the 
subcommittees. 

INSPECTION  OF  COMMITTEE  DOCUMENTS: 

All  dociunents  for  this  meeting, 
including  a  more  detailed  meeting 
agenda  will  be  publicly  available  in 
limited  numbers  at  the  meeting. 
Thereafter,  these  documents  together 
with  related  documents  prepared  for 
previous  ARAC  meetings  will  be 
available  in  the  EPA  Air  Docket  Number 
A-gO-39  in  room  1500  of  EPA 
headquarters,  401  M  Street  SW., 
Washington,  DC.  Hours  of  inspection 
are  6:30  to  12  noon  and  1:30  to  3:30  p.OL. 
Monday  through  Friday. 

DATES  or  RITURE  ARAC  MEETMHOS: 
ARAC  will  hold  its  fourth  meeting  on 
March  20,  21,  and  22, 1991,  and  will  hold 
its  fifth  meeting  on  April  29  and  30,  and 
May  1, 1991.  These  meetings  will  be  held 
in  the  Washington,  DC  area.  Times  and 
exact  locations  will  be  the  subject  of 
future  Federal  Register  notices. 

FOR  FURTHER  INFORMATION:  Concerning 
ARAC  or  its  activities,  please  contact 
Mr.  Paul  Horwitz,  Designated  Federal 
Official  to  the  Committee  at  (202)  475- 
9400;  fax,  (202)  252-0892,  or  by  maU  at 
USEPA,  Acid  Rain  Division  (ANR  445). 
Office  of  Air  and  Radiation, 
Washington.  DC  20460. 
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Dvted:  Pebnuiry  1. 1901. 
QImbB-CUii 


Director,  Office  of  Atmospheric  and  Indoor 
Air  Prognma.  Office  of  Air  and  Radiation. 
(PR  Doc.  91-2800  Filwl  Z-^t-m,  8:49  am) 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Nfitlfe  Coneemlna  laauance  of  Po^uun 
of  Attomey 

AOOICV:  Federal  Deposit  Insiirance 

Corporation. 

action:  Public  notice. 


:  In  order  to  facilitate  the 
discharge  of  its  responsibilities  as  a 
conservator  and  liquidator  of  insured 
depository  institutions  in  the  State  of 
Oklahoma,  the  Federal  Deposit 
Insurance  Corporation  ("FDIC") 
publishes  the  following  notice.  The 
publication  of  this  notice  is  intended  to 
comply  with  title  16,  section  20  of  the 
Oklahoma  Statutes  (16  O.S.  20)  which,  in 
part  declares  Federal  agencies  that 
publish  notices  in  the  Federal  Register 
concerning  their  promulgation  of  powers 
of  attomey.  to  be  exempt  from  the 
statutory  requirement  of  having  to 
record  such  powers  of  attomey  in  every 
county  of  Oklahoma  in  which  the 
agencies  wish  to  effect  the  conveyance 
or  release  of  interests  in  land. 
NOnctS:  Pursuant  to  Section  11  of  the 
Federal  Deposit  Insurance  ("FDA")  Act 
(12  U.S.C  1821).  as  amended  by  Section 
212  of  the  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1989 
("FIRREA").  the  FDIC  is  empowered  to 
act  as  conservator  or  receiver  of  any 
state  or  federally  chsulered  depository 
institution  which  it  insures.  Furthermore. 
under  Section  llA  of  the  FDI  Act  (12 
U.S.C.  1821a).  as  enacted  under  Section 
215  of  FIRREA.  the  FDIC  is  also 
appointed  to  manage  the  FSUC 
Resolution  Fund. 

Upon  appointment  as  a  conservator  or 
receiver,  the  FDIC  by  operation  of  law 
becomes  successor  in  title  to  the  assets 
of  the  depository  institutions  on  behalf 
on  behalf  of  which  it  is  appointed.  As 
Manager  of  the  FSUC  Resolution  Fund, 
the  FDIC  became  successor  in  title  to 
both  the  corporate  assets  formerly 
owned  by  the  defunct  Federal  Savings 
and  Loan  Insurance  Corporation 
("FSUC).  as  well  as  to  the  assets  of  the 
depository  institutions  for  which  the 
FSUC  was  appointed  receiver  prior  to 
January  1. 1989.  In  addition,  pursuant  to 
section  13(c)  of  the  FDI  Act  (12  U.S.C. 
1823(c)).  the  FDIC  also  requires  legal 
title  in  its  corporate  capacity  to  assets 
acquired  in  furtherance  of  providing 


monetary  assistance  to  prevent  the 
closing  of  insured  depository  institutions 
or  to  expedite  the  acquisition  by 
assuming  depository  institutions  of 
assets  and  liabilities  from  closed 
depository  institutions  of  which  the 
FDIC  is  receiver. 

In  order  to  facilitate  the  conservation 
and  liquidation  of  assets  held  by  the 
FDIC  in  its  aforementioned  capacities, 
the  FDIC  has  provided  powers  of 
attomey  to  selected  employees  of  its 
Oklahoma  City  Consolidated  Office. 
These  employees  include:  Teresa  R. 
Koechel.  M.F.  Houlihan.  Jr..  Deborah  N. 
Biggers,  D.  Charles  Welsh,  Tommy  K. 
Sears,  and  John  H.  Fisher. 

Each  employee  to  whom  a  power  of 
attomey  has  been  issued  is  authorized 
and  empowered  to:  Sign,  seal  and 
deliver  as  the  act  and  deed  of  the  FDIC 
any  instrument  in  writing,  and  to  do 
every  other  thing  necessary  and  proper 
for  the  collection  and  recovery  of  any 
and  all  monies  and  properties  of  every 
kind  and  nature  whatsoever  for  and  on 
behalf  of  the  FDIC  and  to  give  proper 
receipts  and  acquittances  therefor  in  the 
name  and  on  behalf  of  the  FDIC;  release, 
discharge  or  assign  any  and  all 
judgments,  mortgages  on  real  estate  or 
personal  property  (including  the  release 
and  discharge  of  the  same  of  record  in 
the  office  of  any  Prothonotary  or 
Register  of  Deeds  wherever  located 
where  payments  on  accoimt  of  the  same 
in  redemption  or  otherwise  may  have 
been  made  by  the  debor(s)],  and  to 
endorse  receipt  of  such  payment  upon 
the  records  in  any  appropriate  public 
office;  receipt  collect  and  give  all  proper 
acquittances  for  any  other  sums  of 
money  owing  to  the  FDIC  for  any 
acquired  asset  which  the  attorney-in- 
fact  may  sell  or  dispose  of;  execute  any 
and  all  transfers  and  assignments  as 
may  be  necessary  to  assign  any 
securities  or  other  choses  in  action:  sign, 
seal,  acknowledge  and  deliver  any  and 
all  agreements  as  shall  be  deemed 
necessary  or  proper  by  the  attomey-in- 
fact  in  the  case  and  management  of 
acquired  assets;  sign,  seal,  acknowledge 
and  deliver  indemnity  agreements  and 
surety  bonds  in  the  name  of  and  on 
beha^  of  the  FDIC  sign  receipts  for  the 
payment  of  all  rents  and  profits  due  or 
to  become  due  on  acquired  assets; 
execute,  acknowledge  and  deliver  deeds 
of  real  property  in  the  name  of  the  FDIC; 
extend,  postpone,  release  and  satisfy  or 
take  such  other  action  regarding  any 
mortgage  lien  held  in  the  name  of  the 
FDIC;  execute,  acknowledge  and  deliver 
in  the  name  of  the  FDIC  a  power  of 
attomey  wherever  necessary  or  required 
by  law  to  any  attomey  employed  by  the 
n3IC;  foreclose  any  mortgage  or  other 
lien  on  either  real  or  personal  property, 


wherever  located;  do  and  perform  every 
act  necessary  for  the  use,  liquidation  or 
collection  of  acquired  assets  held  in  the 
name  of  the  FDIC;  and  sign,  seal, 
acknowledge  and  deliver  any  and  all 
documents  as  may  be  necessary  to  settle 
any  action(s)  or  claim(s)  asserted 
against  the  FDIC,  either  in  its 
Receivership  or  Corporate  capacity,  or 
as  Manager  of  the  FSUC  Resolution 
Fund. 

Federal  Deposit  Insurance  Corporation. 
Dated  January  30, 1991. 

Hoyle  L  Rofafauoo, 

Executive  Secretary. 

[FR  Doc.  91-2059  Filed  2-4-01;  8:45  am] 

MUJNO  coot  •714-01-«l 


FEDERAL  MARITIME  COMMISSION 

SouttMMtem  Caribbean  Discuaaion  at 
at;  Agreefnent(a)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Martime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title  46 
of  the  code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011038-007. 

Title:  southeastem  Caribbean 
Discussion  Agreement 

Parties:  United  States  Atlantic  and 
Culf/Southeastem  Caribbean 
Conference,  Trailer  Marine  Transport 
Corporation.  Tecmarine  Line,  Inc., 
Berauth  Lines,  North  American 
Caribbean  Line  Ltd..  Blue  Caribe  Line. 

Synopsis:  The  proposed  amendment 
would  add  Seaboard  Marine,  Ltd.  as  an 
independent  carrier  party  to  the 
Agreement  The  parties  have  requested 
a  shortened  review  period. 

Agreement  No.:  203-011162-007. 

Title:  Panam  Discussion  Agreement 

Parties:  United  States  Panama  Freight 
Association,  Lykes  Bros.  Steamship  Co. 
Inc.,  Ecuadoritm  Line,  Inc.,  Central 
America  Shippers,  Inc..  Nedlloyd  Lines, 
Transportes  Navieros  Equatorianos. 


Synopsis:  The  proposed  amendment 
would  add  Sea-Land  Service,  Inc.,  as  an 
independent  carrier  party  to  the 
Agreement  The  parties  have  requested 
a  shortened  review  period. 

Dated:  January  90, 1901. 

By  Order  of  the  Federal  Maritime 
Commisaion. 

losqili  C  Polking, 

Secretary. 

(FR  Doc  91-2576  PUed  2-4-01;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

David  M.  Cox;  Change  In  Bank  Control 
Notice;  Acquiaition  of  Sharea  of  Banka 
or  Bank  Holding  Companlea 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
ConUx)l  Act  (12  U.S.C.  1817(j))  and 
S  22S.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817U)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  February  25, 
1991. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  400 
South  Akard  Sti-eet  Dallas.  Texas  75222: 

1.  David  M.  Cox,  Ennis.  Texas:  to 
acquire  an  additional  0.21  percent  of  the 
voting  shares  of  First  National 
Bancorporation  of  Ennis.  Inc.,  Ennis, 


Texas,  for  a  total  of  10.16  percent  and 
thereby  indirectiy  acquire  First  National 
Bank  of  Ennis.  Ennis.  Texas. 

Board  of  Govemora  of  the  Federal  Reserve 
System.  January  30, 1991. 

Jennifer  J.  Johnson, 
Aaaociate  Secretary  of  the  Board 
(FR  Doc  91-2610  Filed  2-4-01;  8:45  am] 
sauNa  cooc  a2i»«i-F 


ENRN,  Inc.;  Formation  of,  Acquiaition 
by,  or  Merger  of  Bmrk  Holding 
Companlea 

The  company  hsted  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  appHcations 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Conunents  regarding  this  application 
must  be  received  not  later  than  February 
26,1991. 


A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street  Cleveland,  Ohio  44101: 

1.  ENFIN,  Inc.,  Solon.  Ohio:  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Enterprise  Bank.  Solon,  Ohio,  a  de  novo 
bank. 

Board  of  Govemora  of  the  Fedensl  Reserve 
System,  January  30. 1991. 

Jennifer  J.  Johnsoa, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-2811  Filed  2-4-91;  8:45  amj 

MjUMQ  code  t2MH>t.f 


FEDERAL  TRADE  COMMISSION 

Granting  of  Requeat  for  Early 
Tennination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rulea 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Tide  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Registw> 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attomey 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  010791  and  011891 


Name  o(  acquinng  person,  Name  01  acquirad  person.  Nanw  o(  acquirad  entiiy 


PMNNa 


Date 


Unocal  Corporation.  New  York  U(e  Insurance  Company.  PPN/Paifc  Drang  Umitad  Pwtnership  „ 

North  American  Property  UnN  Tnist.  CrDw44aiTod4(elly  #1  Limited  Partnership.  Largo  Mai  Shopping  Canter  _ 

ToeNyuW  Sato.  A.L  Stiety.  SheMon  Propertiea.  lnc-_ „ : 

Brttiah  Steel  pic.  George  W.  TIppina,  Tuacalooaa  Steal  Corporation 

El  Camino  Reaou»cea.  Ltd.,  Jean^jouis  Bouchenl  Econocom-USA.  Inc . 


The  WMama  Companies.  Inc.  Canlel  Corporation,  Centel  Communications  Company.. 
International  Paper  Company.  George.Paciac  Corporation,  Nekoosa  Packaging  France  Corporation.. 
Waste  Management.  Inc.  Maitm  DaMatleo.  Jr..  M.  DeMattao  ConsSucSon  Ca  «  Saugua  TurtAie  Company„ 

James  Mowv  Perpetual  Rnandai  Corporation,  Perpetual  Leasing  Servicas.  Inc  «id  Newco 

E.  L  du  Pont  de  Nemoura  and  Company.  Osborne  J.  Call,  Rylng  j  Inc., 


Joeaph  T.  Chartaa.  Rodnwel  Mamattonal  Corporatkjn.  Rockwell  Intemationai  Corporation 

New  England  CrNtoal  Care.  Incorporated.  Care  Phis.  Inc.  Cera  Phm.  Inc.— _ 

Care  Plua,  inc.  New  England  OlScal  Care.  Incorporated.  New  England  CrtScal  Care.  Incorported . 

AIco  Standard  CorporaOaiv  Sloan  Paper  Company,  Sloan  Paper  Company 

Robart  G.  Thomaon,  SECORP  NaSonst  Inc,  SECORP  Nattonal  mc. 


GEIGO  Corporation.  SouSiam  Harltaga  hwuranoa  Company.  Southern  Heritaga  bieuranca  Company. 
Mr.  A.  K  IWnelian.  Mr.  Lao  ¥an  Munching.  Jr.,  Van  Munching  «  Co..  inc. 


91-0434 

01/07/91 

91-0437 

01/07/91 

91-0441 

01/07/91 

91-0449 

01/07/91 

91-0451 

01/07/91 

91-0456 

01/07/91 

91-0412 

01/09/91 

91-0447 

01/09/91 

91-0340 

01/10/91 

91-0405 

01/10/91 

91-0448 

01/10/91 

91-0391 

01/11/91 

91-0397 

01/11/91 

91-0435 

01/11/91 

91-04ei 

01/11/91 

91-0468 

01/11/91 

91-0467 

01/11/01 
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Transactions  Granted  Early  Terminatkm  Between:  010791  and  01 1891— Continued 


Nmiw  o(  wqulrino  ptnon,  Ntnw  ol  ■oquirwj  person,  Ntnw  o(  loquirad  wiMy 


PMN  No> 


Nalo)^  CHy  Cotpowion.  MuMbwk  ff^vKM  Corp.,  MuMbwik  FInwcM  Corp. . 
■noli  Toot  Worto  kc,  PMlpa  PIhUcs  CorporaHoa  PMIp*  PImMci  Corporation.. 

Oorwil  ElMkte  Oompany.  R.K  Macy  A  Ca.  RK  Maey  A  Ca 

Dr.  K  J.  Onwd.  Variv  AwodrtM.  hw..  EOSP.  Ca.  VSO.  Ca  mi  emMn  anMs  of  VAl.. 

Or.  HJ.  SniMd,  OKP  Elaclrenlea,  OKP  Etoctonica  TVH.. 

Trygg^lanaa  Mukai  Uto  bMinnoo  Company.  TVH  AoquMion  Corporatton,  TVH  AoquWUon  CorpofaBon- 

bidMMal  Muhiri  kMurwoo  Conyany.  TVH  AoqiMHon  Corporation,  TVH  AcquiiMlon  Corporation- 

Tryg^Manaa  Hotdng  Aa  TVH  Aoquliilion  Corporation,  TVH  Acqulailion  Corporation. 

SPP  Inauranca  Con^any.  TVH  AcquMlon  Corporation,  TVH  AcquWHon  Corporation.. 

MNauo  Kokuki,  CMalophar  B.  HammaMr.  Hammalar-VIAS  Kauai  Company  I 

Mtauo  Kotwkfc  Polw  Monta,  Hommolar-VMS  Kmmi  Compwry  I 

Ronald  J.  IHaarv  TalaaplMra  Oommunlcaiiona,  \nc.,  Talaaphara  Communicatlona,  Inc. 

MMiuo  Kokuhi,  900  Partnara'  Inwaaawanti,  Tha  Ut*m  Plantation  Company.  Ltd. 

nwi  vKJonw  rmnmn  V,  LKS.,  novTWS  FTDWCiion  unx^'*  (nc^  rtovnps  rrvwciKin  01  nvw  tMrwy,  inc.. 
UAL  CorpofHion.  Pan  Am  Corpontioa  Pan  Amaricw  Wortd  Akwaya.  Inc. . 
MVTw  Lyncn  at  w«x«  w>.«  vvnaranouaa  rwiaiai  fvci  ncmvi0a»  nic. « 
AMR  CofporaMon,  Cafi  C  tealvv  Trana  Wortd  AMnaa,  Inc. . 
Oouglaa  K  WoN.  Dana  Corporatlor^.  CCD  Air  Sbc  ln& . 
SancMk  AB«  ESSTAn  Incovpofalad.  MHofd  Producta  Cofporabon.. 
LP,  lioacaiaa  PLC.  laoaoataa  PLC.. 


Enargy  Sar>Hoa  Company,  Inc^  Cttavron  Corporation,  TOOAigoay,  Irtc  «..«....».«« 
MoM  CorporaHoa  na^ii  Palrolaum  Conwy.  PMipa  66  Nature  Qaa  Con^iany.. 
PhNpa  Pakotaum  Company.  MoW  Corporation,  MobH  Producing  Toxaa  <  Naw  Mwdco  Inc . 
Hanin  Qroup,  Inc..  BufNon  Corporation,  National  Plpa  Company . 
ERLY  Iruuaaiaa  Inc.,  Amarlcan  Rica,  Inc.,  Amartcan  Rica,  Inc. .... 
lackman  ToMaon,  NYMAGIC.  Inc..  NYlylAGIC,  Inc.. 
I  of  Joltn  N.  Btefcinwi,  NYMAGIC.  Inc..  NYIMOIC,  ln&..... 
OfSoa  Oapoi  mc  Tha  OfHoa  Club,  mc  Tba  Offlca  Club,  mc  „ 


61-0460 
91-0411 
91-0431 
91-0438 
91-0440 
91-0457 
91-0456 
91-0459 
91-0460 
91-0472 
91-0473 
91-0479 
91-0476 
91-0464 
91-0135 
91-0416 
91-0423 
91-0427 
91-0430 
91-0445 
91-0450 
91-0452 
91-0453 
91-0478 
91-0465 
91-0467 
91-0468 
91-0497 


01/11/91 
01/14/91 
01/14/91 
01/14/91 
01/14/91 
01/14/91 
01/14/91 
01/14/91 
01/14/91 
01/14/91 
01/14/91 
01/14/91 
01/15/91 
01/16/91 
01/17/91 
01/16/91 
01/16/91 
01/16/91 
01/16/91 
01/16/91 
01/16/91 
01/16/91 
01/18/91 
01/16/91 
01/18/91 
01/18/91 
01/18/91 
01/18/91 


FON  Fwrmm  mpomuTiON  contact: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal 
Trade  Commission.  Premerger 
Notiiication  Office,  Bureau  of 
Competition,  room  303,  Washington. 
DC  2068a  (202)  326-3100. 

By  Dinction  of  tha  Commission 
DonaU  S.  datfc. 
SecT9tajry. 
[FR  Doc  91-2641  Filed  2-4-91;  8:45  am] 


into  No.  672  3150] 

Aaice  Tiger  Corp.;  Propoeed  Coneent 

Agreement  WHh  AfMlyale  To  Aid  Public 
Conunent 


r  Federal  Trade  Commission. 
action:  Proposed  consent  agreement 


:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Commission  approval,  would  prohibit 
among  other  things,  a  Califomia 
manufacturer  of  athletic  shoes  from 
making  performance  and  injury- 
reduction  claims  about  its  athletic  shoes 
unless  it  possesses  competent  and 
reliable  evidence  to  sub«tantiate  those 
claims. 

DATn:  Comments  must  be  received  on 
or  before  April  8. 1981. 


;  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave.,  NW.. 
Washington.  DC  20580. 

RM  nmTHtii  iNromiATiON  contact: 
loel  Winston,  FTC/S-4002.  Washington. 
IX:  20580.  (202)  328-3153. 

SUFPiSMCNTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat  721, 15  U.S.C 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
section  4.9(b)(e](ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agrxmeut  rjmtaintwg  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Asics  Tiger 
Corporation,  a  corporation,  hereinafter 
referred  to  as  proposed  respondent  and 
it  now  appearing  that  proposed 
respondent  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
desist  from  the  use  of  certain  acts  and 
practices  being  investigated. 


It  is  Hereby  Agreed  by  and  between 
Asics  Tiger  Corporation  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Asics  Tiger  Corporation  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  law  of  the  State  of  Califomia. 
Respondent's  office  and  principal  place 
of  business  is  located  at  10540  Talbert 
Avenue,  Fountain  Valley,  Califomia 
9270& 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement  and 

d.  All  claims  imder  the  Equal  Access 
to  Justice  Act 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  It  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (80)  days  and  information 
in  respect  thereto  pubUcly  released.  The 
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Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent.  In  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent  (a)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (b)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
proposed  respondent's  address  as  stated 
in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  constructing  the  terms  of  the 
order,  provided,  however,  that  no 
agreement  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be  required 
to  file  one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 


Order 

Parti 

It  is  ordered.  That  respondent  Acics 
Tiger  Corporation,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
labeling,  packaging,  offering  for  sale, 
sale  or  distribution  of  athletic  shoes  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Conunission  Act  do  forthwith  cease  and 
desist  from  representing,  directly  or  by 
implication,  if  contrary  to  fact  that  tests 
prove: 

A.  That  Asics'  GT II  nmning  shoes 
absorb  28%  more  impact  than  athletic 
shoes  relying  on  air  as  a  shock  absorber, 
including  the  leading  "air"  shoe. 

B.  That  Asics'  GT  U  and  Gel-Lyte 
shoes  absorb  more  shock  than  New 
Balance  995,  Brooks  Nexus,  and  Nike 
Air  Max. 

C.  That  Asics'  Ensemble  aerobic 
shoes  absorb  15%  more  shock  than 
Reebok  Instructor,  17%  more  shock  than 
Avia  440,  and  23%  more  shock  than  Nike 
Air  Conditioner  including  "air"  shoes. 

D.  That  persons  using  Asics'  athletic 
shoes  will  suffer  fewer  impact-related 
injuries  than  person  using  other  athletic 
shoes  including  "air"  shoes. 

Part  II 

It  is  further  ordered,  That  respondent 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary  or  division  or 
other  device,  in  coimection  with  the 
advertising,  offering  for  sale,  sale  or 
distribution  of  any  athletic  shoes,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Conunission  Act,  do  forthwith  cease  and 
desist  from  misrepresenting,  in  any 
manner,  directly  or  by  implication,  the 
contents,  validity,  results,  conclusions, 
or  interpretations  of  any  test  or  study. 

Part  III 

It  is  further  ordered.  That  respondent, 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale  or 
distribution  of  any  athletic  shoes  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act  do  forthwith  cease  and 
desist  from  representing,  directly  or  by 
implication,  any  performance 
characteristic(s)  of  any  such  product 
unless  at  the  time  of  making  such 


representation  respondent  possesses 
and  relies  upon  a  reasonable  basis 
consisting  of  competent  and  reliable 
evidence  which  substantiates  the 
representation.  To  the  extent  such 
evidence  consists  of  tests,  experiments, 
analysis,  research,  studies  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  such 
evidence  shall  be  "competent  and 
reliable"  only  if  those  tests, 
experiments,  analyses,  research,  studies 
or  other  evidence  are  conducted  and 
evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procedures  generally  accepted  in  the 
profession  or  science  to  yield  accurate 
and  reliable  results. 

Part  IV 

It  is  further  ordered  that  for  three  (3) 
years  after  the  date  of  the  last 
dissemination  of  the  representation  to 
which  they  pertain,  respondent  shall 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  or  its  staff  for  inspection 
and  copying: 

A.  All  materials  relied  upon  to 
substantiate  any  claim  or  representation 
covered  by  this  order  and 

B.  All  test  reports,  studies,  surveys, 
demonstrations  or  other  materials  in  its 
possession  or  control  that  contradict 
qualify,  or  call  into  question  the 
representation  or  the  basis  upon  which 
respondent  relied  for  such 
representation,  including  complaints 
from  consumers. 

Part  V 

It  is  further  ordered  that  respondent 
shall  forthwith  distribute  a  copy  of  this 
order  to  all  operating  divisions, 
subsidiaries,  franchisees,  officers, 
managerial  employees,  and  all  of  its 
employees  or  agents  engaged  in  the 
preparation  and  placement  of 
advertisements  or  promotional  materials 
covered  by  this  order  and  shall  obtain 
from  each  such  employee  a  signed 
statement  acknowledging  receipt  of  the 
order. 

Part  VI 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation  such  as  a 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  in 
the  corporation  that  may  affect 
compliance  obligations  under  this  order. 
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PartVU 

It  is  further  ordend  ttiat  rMpondent 
shall  wltbiii  sixty  (60)  days  after  service 
upon  it  of  this  ocdsr  and  at  such  other 
times  as  the  Conmiselon  may  require, 
file  with  the  Comndsalon  a  report  In 
writing,  setting  forth  tai  detail  the 
manner  and  fbcm  in  which  it  has 
complied  with  this  order. 

Analysis  of  Propeed  Consent  Order  to 
Aid  Public  Cooiment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval  to  a  proposed  consent  order 
from  respondent  Asics  Tiger 
Corporation  ("Asics"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  from 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  reoord.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  dedde  whether  it  should 
withdraw  from  die  agreement  or  make 
Hnal  the  agreement's  proposed  order. 

This  matter  concerns  advertising  for 
Asics'  "gel"  shoes,  /.a.,  athletic  shoes 
containing  encapsulated  gel  pads  in  the 
soles.  The  Commission's  complaint 
charges  that  the  respondent's 
advertising  contained  unsubstantiated 
and  false  performance  and  injury 
reduction  claims.  In  particular,  the 
compUant  alleges  that  Asics  lacked 
adequate  substantiation  for  claims  Uiat 
its  gel  running  shoes  would  absorb  28% 
more  shock  tiian  competitors'  air  shoes; 
that  the  Asics  GT II  and  Gel-Lyte  would 
absorb  more  shock  than  the  New 
Balance  995,  Brooks  Nexus,  and  the 
Nike  Air  Max;  that  Asics'  gel  aerobic 
shoes  would  abSOTb  1S%,  17%,  and  23% 
more  shock  than  Reebok  Instructor, 
Avia  44a  and  Niks  Air  Conditioner, 
respectively;  and  that  persons  wearing 
gel  shoes  would  suffer  fewer  impact- 
related  injuries  than  persons  wearing 
other  shoes.  The  compliant  also  alleges 
tiiat  respondent's  claims  that  "scientific 
tests  proved"  tiie  superior  shock 
absorption  and  impact-related  injury 
reduction  claims  stated  above  for  its  gel 
shoes  were  false. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  fit>m  engaging  in  similar  acts 
and  practices  in  the  future. 

Part  I  of  the  proposed  order  requires 
respondent  to  cease  making  clatans, 
contrary  to  fact  that  tests  prove  the 
followtng:  That  its  running  riioes  absorb 
28%  more  hnpact  dian  its  competitors' 
shoes:  that  Asics  GT  D  and  Gel-Lyte 
absorb  more  impact  than  the  New 


Balance  995,  Brooks  Nexus,  and  Nike 
Air  Max:  that  its  aerobic  shoes  absorb 
15%,  17%,  and  23%  more  impact  than 
Reeebok  Instructor,  Avia  440,  and  Nike 
Air  Conditioner,  respectively;  and,  that 
persons  wearing  gel  shoes  wlO  suffer 
fewer  Impact-related  Injuries  than 
persons  wearing  other  riioes. 

Parts  n  and  m  are  feiKdng-fai 
provisions.  Part  n  prohibits  respondent 
in  connection  with  the  advertising, 
offering  for  sale,  sale,  or  distribution  of 
athletic  shqes  from  misrepresenting  die 
contents,  validity,  or  results  of  any  tests 
or  study.  Part  ID  prohibits  respondent 
frt>m  representing  the  performance 
characteristics  of  any  athletic  shoes, 
unless  the  company  has  a  reasonable 
basis  consisting  of  competent  and 
reliable  evidence  which  substantiates 
the  representations.  If  such  evidence 
consists  of  studies  or  similar  evidence, 
then  they  should  be  conducted  and 
evaluated  in  an  objective  manner  by 
qualified  persons  using  generally 
accepted  procedures. 

In  addition,  the  proposed  order 
requires  the  respondent  to  maintain 
materials  relied  upon  to  substantiate 
claims  covered  by  the  order,  to 
distribute  copies  of  the  order  to  certain 
company  officials  and  employees,  to 
notify  the  Commission  of  any  changes  in 
corporate  structure  that  might  affect 
compliance  withn  the  order,  and  to  file 
one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
DonaU&CUik. 
Secntary. 
[FR  Doc  91-2842  Filed  2^1-01:  «.-46  sm] 


[Fie  Na  IM-SOSO] 

Rictiard  a  Palaek,  Ine^  M  aL; 
Propoaed  Cofwont  AgrMmont  With 
Analysis  To  Aid  Pulilc  ComnMnt 

AOtNCv:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 


r:  In  settlement  of  allegsd 
vi(dations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Commission  approval  would  prohibit 
among  other  ftlngs,  a  CaUfonia  retailer 
of  men's  clothing  and  accessories,  and 
an  officer  of  the  ooqioratlon.  from 
importing,  tranqibrting,  distributing, 
delivering,  or  selling  wool  products  that 


are  misbranded;  from  removing  or 
multilating  any  stamp,  tag,  label  or  other 
identification  required  by  the  Wool 
Products  Labeling  Act  prior  to  the  time 
the  wool  product  is  sold/delivered:  and 
frvm  misrepreswiting  the  country  of 
origin  of  such  products.  Respondents 
would  also  be  required  to  distribute  a 
copy  of  the  order  to  all  present  and 
future  personnel 

DATIS:  Comments  must  be  received  on 
or  before  April  8, 1991. 

AOOMSSIS:  Conunents  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159. 6th  8t,  and  Pa.  Aven  NW.. 
Washington.  DC  2058a 

FON  FUHTHU  MFORMATKNI  CONTACT. 

Paul  Roark.  Los  Angeles  Regional 
Office,  Federal  Trade  Commission, 
11000  Wilshire  Blvd.,  suite  13209,  Los 
Angeles,  CA  90024.  (213)  575-7890. 

SUFFLIMENTARV  INFOfONATION:  Pursuant 
to  section  6(f)  of  Uie  Federal  Trade 
Commission  Act  38  Stat  721, 15  U.S.G 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixfy 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
section  4.9(b)(eKU)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4J(b)(6)(ii)). . 
In  the  Matter  of  Ricfaafd  E  PsUsck.  Inc..  a 
corporatioa  and  Richard  &  Pallsck 
individaally  and  as  an  officer  of  said 
corporation. 

Agreement  Contahiing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Richard  B. 
Pallack,  In&,  a  corporation  and  Richard 
B.  Pallaclc  individually  and  as  an  officer 
of  said  corporation,  and  it  now 
appearing  that  Richard  B.  Palladu  Inc.,  a 
corporation,  and  Richard  B.  Pallack. 
individually  and  as  an  officer  of  said 
corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondents,  are 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  i$  Hereby  Agreed  by  and  between 
Richard  B.  Palladc  Inc..  by  its  dufy 
authorised  officer,  and  Richard  B. 
Palladu  individually  and  as  an  officer  of 
said  corporation,  and  their  attorney,  and 
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counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Richard  B. 
Pallack,  Inc.,  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
California,  with  its  office  and  principal 
place  of  business  located  at  4554 
Sherman  Oaks  Avenue,  Sherman  Oaks, 
CA  91403. 

Proposed  respondent  Richard  B. 
Pallack  is  the  sole  shareholder  and  sole 
officer  of  Richard  B.  Pallack,  Inc.  He 
formulates  directs  and  controls  the 
policies,  acts  and  practices  of  said 
corporation  and  his  office  and  principal 
place  of  business  are  the  same  as 
Richard  B.  Pallack,  In& 

2.  Proposed  respondents  admit  ail  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validify  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixfy  (60)  days  and  information  in 
respect  tiiereto  publicly  released,  llie 
Conunission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settiement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draff  of  complaint  here 
attached. 

a  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequentiy 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  8  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondents.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 


attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  compliant  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
constniing  the  terms  of  the  order,  and  no 
agreement  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final 

Order 

I 

It  is  ordered  that  respondents  Richard 
B.  Pallack.  Inc..  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  Richard  B.  Pallack,  individually  and 
an  officer  of  said  corporation,  and 
respondents'  representatives,  agents  and 
employees,  directiy  or  through  any 
corporation,  subsidiary,  division  or  any 
other  device,  in  coimection  with  wool 
products,  as  "wool  products"  are 
defined  in  the  Wool  Products  Labeling 
Act  of  1939,  as  amended,  (hereinafter 
"Wool  Act")  do  forthwith  cease  and 
desist  fitim  importing  or  introducing  into 
commerce,  transporting,  distributing, 
deUvering  for  shipment  shipping, 
offering  for  sale,  or  selling  in  commerce, 
as  "commerce"  is  defined  in  the  Wool 
Act  wool  products  are  misbranded  in 
that  they: 

A.  Are  falsely  or  deceptively  stamped, 
tagged,  labeled  or  otherwise  identified; 

B.  Do  not  have  securely  affixed  to,  or 
placed  on,  each  such  product  in  the 
location,  manner,  and  form  required  by 
the  Wool  Act  a  stamp,  tag.  label  or 
other  means  of  identification  correctiy 
showing,  in  a  clear  and  conspicuous 


maimer,  each  element  of  information 
required  to  be  disclosed  by  section 
4(a)(2)  of  the  Wool  Act 

II 

//  is  further  ordered  that  respondents 
Richard  B.  Pallack,  Inc.,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  and  Richard  B.  Pallack, 
individually  and  as  an  officer  of  said 
corporation,  and  respondents' 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  any  other  device, 
in  connection  with  wool  products,  as 
"wool  products"  are  defined  in  the  Wool 
Act  do  forthwith  cease  and  desist  from 
removing  or  mutiliating,  or  causing  or 
participating  in  the  removal  or 
mutilation  of,  any  stamp,  tag,  label  or 
other  identification  required  by  the 
Wool  Act  to  be  affixed  to  wool 
products,  prior  to  the  time  any  such 
wool  product  is  sold  and  delivered  to 
the  ultimate  consumer,  without 
substituting  therefor  labels  conforming 
to  section  4(a)(2)  of  the  Wool  Act 

m 

//  is  further  ordered  that  respondents 
Richard  B.  Pallack,  Inc.,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  and  Richard  B.  Pallack, 
individually  and  as  an  officer  of  said 
corporation,  and  respondents' 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  any  other  device, 
in  connection  with  the  purchasing, 
advertising,  offering  for  sale,  sale  and 
distribution  of  any  product  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act  as  amended,  do 
forthwith  cease  and  desist  from 
misrepresenting  in  any  manner,  the 
country  of  origin  of  any  such  product 

IV 

It  is  further  ordered  that  respondents 
distribute  a  copy  of  this  order  to  all 
present  or  future  personnel  agents  or 
representatives  having  sales, 
advertising,  or  policy  responsibilities 
with  respect  to  the  subject  matter  of  this 
order  and  that  respondents  secure  bom 
each  such  person  a  signed  statement 
acknowledging  receipt  of  said  order. 


//  is  further  ordered  that  whenever  a 
stamp,  tag,  label  or  other  form  of 
identification  which  shows  information 
required  by  the  Wool  Act  is  substituted 
or  otherwise  removed,  respondents  shall 
keep  records  for  a  period  of  three  years 
sufficient  to  show  the  information  set 
forth  on  the  removed  stamp,  tag,  label. 


I 


Fwfawl  RegtotT  /  Vol  Bfl.  No.  24  /  Tue«day.  February  5.  1891  /  Noticat 


or  other  fora  of  Idmtlflcatton,  at  wM  at 
the  name  or  naoiee  of  the  peraon  or 
persons  from  whoa  sudi  product  was 
received. 

VI 

It  is  furditr  ordend  that  respondents 
shall  for  a  period  of  five  (5)  years  after 
this  order  becomes  final  maintain  and. 
upon  reasonable  notice,  make  avaBable 
to  the  Federal  Trade  Commission  for 
inspection  and  copying  all  documents 
that  relate  to  the  manner  and  form  fai 
wMch  respondents  have  compiled  with 
this  order. 

vn 

//  it  further  ordend  that  respondents 
shall,  for  a  period  of  t«i  (10)  years  bom 
the  date  of  this  Order,  notify  the  Federal 
Trade  Commiaslon  at  least  thirty  (30) 
days  prior  to  any  proposed  cfaa^  in 
Ridiaird  &  Pillack,  Inc..  sudi  as 
dissolution,  asdgnment  or  sale  resulting 
in  the  emergence  of  a  successor 
coiporatlon,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  that  may  affect 
compliance  obligations  arising  out  of 
this  order.  The  expiration  of  the  notice 
provlsioa  of  this  paragraph  shall  not 
affect  any  other  obligation  arising  under 
this  order. 

Vffl 

It  ia  further  ordered  that  the 
individtial  raepondent  named  herein 
shall  for  a  period  of  ten  (10)  years  from 
the  data  of  this  Ofder,  promptly  notify 
the  Commission  of  die  discontinuance  of 
his  present  business  or  employment  and 
of  each  affiliation  with  a  new  business 
or  employment  Each  such  notice  shall 
include  the  respondent's  new  business 
address  and  a  statement  of  the  nature  of 
the  bualneae  or  employment  In  which 
the  respondent  la  newly  engaged  as  well 
as  a  description  of  respondent's  duties 
and  responsibilities  in  connection  with 
the  bosineaa  or  employment  The 
expiration  of  the  notloi  provision  of  this 
paragraph  shall  not  affect  any  other 
obligation  arising  under  this  order. 

K 

It  ia  further  ordered  diat  respondents 
shall  wlttaln  sbctjr  (00)  days  after  the 
date  of  service  of  this  order,  submit  a 
report  in  writing,  to  the  Federal  Trade 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  they  have 
complied  with  this  order. 

Aaalytis  of  Proposed  Coosent  Order  to 
Aid  r-ubBc  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  propoeed 
consent  order  from  Richard  B.  PaUack. 


Inc.,  a  oorporaUoa,  and  Richard  E 
Pallack.  Indlvldaally. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (00) 
days  for  reception  of  comments  by 
InterMtad  persona.  Comments  received 
during  this  period  will  become  part  of 
the  public  racord.  After  aixty  (00)  days, 
the  Commission  will  again  decide 
whether  It  should  wididraw  from  the 
agreement  or  make  final  the  agreement's 
proposed  ordor. 

Tne  propoeed  complaint  in  this  matter 
alleges  that  Richard  ft  Pallack,  Inc.  and 
Richard  ft  Pallack.  individually,  are 
engaged  in  the  retail  sale  of  wool 
products,  including  men's  suits,  sport 
coats,  and  other  clothing  and 
accessories  that  were  imported  into  the 
United  States. 

Proposed  respondents,  according  to 
the  proposed  complaint  have  imported 
into  commerce,  introduced  in  commerce, 
transported,  distributed,  delivered  for 
shipment  shipped,  offered  for  sale,  or 
sold  In  commerce,  as  "commerce"  is 
defined  in  the  Wool  Products  Labeling 
Act  of  1939,  wool  products  as  "wool 
product"  is  defined  therein. 

Proposed  respondents,  according  to 
the  complaint  misbranded  certain  wool 
products  in  that  they  were  not  stamped, 
tagged,  labeled,  or  otherwise  identified 
as  required  under  the  provisions  of 
Sections  4(a)(2)(D)  and  4(f)  of  the  Wool 
Act  and  this  rules  and  regidations 
promulgated  under  the  Act  Proposed 
respondents  have,  therefore,  allegedly 
violated  Section  3  of  the  Wool  Act 

According  to  the  proposed  complaint 
among  such  misbranded  wool  products 
were  men's  suits,  q>ort  coats  and  other 
clothing  that  did  not  have  a  stamp,  tag. 
label  or  other  means  of  Identification  cm 
the  inside  center  of  the  neck  or 
elsewhere,  a  stamp,  tag.  label  or  other 
means  of  identification  showing  the 
name  of  the  country  where  processed  or 
manufactured. 

Propoeed  respondents  have  also 
allegedly  caused  or  participated  in  the 
removal  or  mutilation  of  stamps,  tags, 
labels  or  other  means  of  identifying  the 
countries  where  wool  products  were 
processed  or  manufactured,  with  intent 
to  violate  the  provlalona  of  the  Wool 
Act  The  complaint  alleges  that  pursuant 
to  Section  5(b)  of  die  Wool  Act  auoh 
removals  and  mutilationa  are  unfair 
methods  ot  competition,  and  unfiair  and 
deceptive  acts  of  practices,  in  comffleree 
with  the  meaning  of  the  Federal  Ttade 
Commission  Act 

The  proposed  complaint  also  alleges 
that  proposed  tespondents'  acts  and 
practices  were,  and  are.  In  violation  of 
the  Wool  Act  and  the  Rules  and 
Regulations  pramulgated  thereunder, 
and  constituted,  and  now  constitute. 


unfair  methods  of  competition,  and 
unfair  and  deceptive  acts  or  practices 
within  the  meenfaig  of  the  Federal  Trade 
Commission  Act  as  amended. 

Proposed  respondents  allegedly  have 
been,  and  now  are,  in  substantial 
competition  fai  or  affecting  commerce 
with  corporations,  firms  and  individuala 
engaged  in  tfte  sale  of  merchandise  of 
the  same  general  kind  and  nature  as 
merchancUse  sold  by  proposed 
respondents.  The  acts  and  practices  of 
proposed  respondents  allegedly  were 
and  are  to  the  prej\idice  and  injury  of 
the  public  and  proposed  respondents' 
competitors. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
mod%  in  any  way  their  terms. 
DonaU  8.  Claik. 
Secretary. 

[PR  Doc.  91-2643  Piled  Z-4-m:  9:45  am] 
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v:  National  Institute  on  Drug 
Abuse,  ADAMHA.  HHS. 

ACTION:  Notice. 

auMMARv:  The  Department  of  Health 
and  Human  Services  notifies  Federal 
agencies  of  the  laboratories  currentiy 
certified  to  meet  standards  of  subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR 11979, 11900).  A  similar  notice  listing 
all  cutrenUy  certified  laboratories  will 
be  published  during  the  first  week  of 
each  month,  and  updated  to  include 
laboratories  which  subsequentiy  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
fit>m  updated  lists  untU  such  time  as  it  is 
restored  to  full  certification  under  the 
Guidelines. 


liTioN  contact: 
Denise  L  Goss,  Program  Assistant  Drug 
Testing  Section,  Divlston  of  Applied 
Research,  National  Institute  on  Drug 
Abuse,  room  »-A-53, 6000  Fishers  Lane. 
Rockville,  Maryland  20057;  UL: 
(301)443-6014. 
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TARV INFOMIATION: 

Mandatory  Guidelines  Eor  Federal 
Workplace  Drug  Testiog  were 
developed  in  accotduaca  with  Executive 
Order  12504  and  section  503  of  Public 
Law  100-71.  Subpart  C  of  the 
Guidelines,  "Certification  of 
Laboratories  Engaged  in  Urine  Drug 
Testing  for  Federal  Agencies."  sets  strict 
standards  which  laboratories  must  meet 
in  order  to  fXmduct  urine  drug  testing  for 
Federal  agencies.  To  become  certified 
an  appUcant  laboratory  must  undergo 
three  rounds  of  performance  testing  plus 
an  on-eita  inspection.  Tb  maintain  that 
certification  a  laboratory  must 
partkapate  in  an  every-other-raoath 
performance  testing  pratpam  phis 
periodic,  on-eite  inspections. 

Laboratories  which  claim  to  be  in  the 
appUcant  stage  of  NIOA  certification  are 
not  to  be  considered  as  meeting  the 
minimum  requirements  expressed  in  the 
NIDA  Guidelines.  A  laboratory  must 
have  its  letter  of  certification  from  ffiiS/ 
NIDA  which  attesU  that  it  has  met 
minimum  standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimimi  atandards  set  forth  in 
the  Guidelines: 
Alpha  Medical  Laboratory.  Inc..  405 

Alderson  Street  Schofield,  WI 54470. 

800-627-8200 
American  BioTest  Laboratories,  Inc.. 

Building  15,  S350  Scott  Boulevard, 

Santa  Clara,  CA  95054, 400-727-5525 
American  Medical  Laboratories,  Inc., 

11091  Matai  Street  P.O.  Box  188, 

FaiiSax,  VA  22030, 703-691-0100 
Associated  Pathologists  Laboratories. 

Inc.,  4230  South  Bumham  Avenue, 

Suite  250,  Us  Vegas.  NV  89119-5412. 

702-733-7866 
Asaodated  Regioaal  and  University 

Pathologists.  Inc.  (ARUP).  500  Chipeta 

Way,  Salt  Lake  City.  UT  84100,  001- 

583-2787 
Bayshore  Clinical  Laboratory.  4555  W. 

Schroeder  Drive,  Brown  Deer.  WI 

53223. 414-3S5-4444y800-077-7016 
Bio-Analytical  Technologies,  2350  North 

Lincoln  Avenue,  Chicago,  IL  60614, 


The  certification  of  this  laboratory 
(Bio-Analytical  Technologies,  Chicaga 
IL)  is  suspended  frxHn  conducting 
confirmatory  testing  of  ampiMtaiBuma. 
The  laboratory  contiaees  to  meet  aM 
requirsMento  for  HHS/NIDA 
certification  far  testing  uritie  specimens 
for  mariluana,  cocaioa,  opiates  and 
phencyclidiiie.  For  more  infbimation. 
see  55  FR  SMS  (Ian.  2£.  1091}. 
Cedars  MadBcal  Oentor,  O^iailnent  of 

PaUiology,  1400  NwHiiweat  Uth 

Avenue.  Miami  FL  33136, 305^325- 

5810 


Canter  for  Human  Toxioolqgy,  «17 

Wakara  Way-Room  loa  Ihtiverstty 

Research  Park.  Salt  Lake  Oty.  UT 

84101k  801-581-«117 
Clinical  Pathok«y  Facility.  Inc.  711 

Bingham  Stieet  Pittsbuq^  PA  15203. 

412-488-7500 
Clinical  Reference  Lab.  11850  West  85th 

Stieet  Lenexa.  KS  66214. 800-445- 

6917 
CompuChem  Laboratories,  Inc.,  330B 

Chapel  Hill/Nelson  Hwy.,  P.O.  Box 

12652,  Research  Triangle  Park,  NC 

27709.  919-54^-8263 
Damon  Clinical  Laboratories,  140  East 

Ryan  Road.  Oak  Craek.  WI  53154, 

800-365-3840.  (Name  changed: 

formerly  Chem-Bio  Corporation;  CBC 

Clinilab) 
Damon  Clinical  Laboratories,  0300 

Esters  Blvd..  Suite  900,  Irviiq;,  TX 

7S0BS.  214-B2»-0535 
Doctors  &  Physicians  Laboratory,  001 

East  Dixie  Avenue,  Leesburg.  FL 

32746, 901-787-0006 
DrugScan.  inc..  P.O.  Box  2900, 1119 

Meams  Road,  Warminster,  PA  10074. 

215-874-9310 
Eastern  Laboratories,  L^.,  95  Seaview 

Boulevard.  Port  Wa^ington,  NY 

11050.  sie-62&-6eoo 
ElSohly  Laboratories.  Inc..  1215  S^ 

)ackBon  Ave.,  Oxford.  MS  38655, 601- 

236-«0e 
Environmental  HealA  Research  6 

Testing.  Inc..  1075  South  13th  St.. 

Birmingham,  AL  35205-9800. 205-934- 

0905 
General  Medical  Lstboretories,  36  South 

Brooka  Street  Madison,  WI  53715. 

600-267-6207 
Harris  Medical  Laboratory.  P.O.  Sox 

2901, 1401  Pennsylvmria  Avenue,  Fort 

Worth.  TX  76104, 617-67O-S800 
HealtbCare/Preferred  Laboratories, 

24451  Telegraph  Road.  Southfietd,  Ml 

48034, 000-225-6414  (outside  MD)/000- 

326-4142  (MI  only) 
Laboratory  of  Pathology  of  Sea tde.  Inc.. 

1229  Madison  St,  Suite  500, 

Nordstrom  Medical  Tower.  Seattie, 

WA  98104. 206-380-2672 
Laboratory  Specialists,  P.  O.  Box  4350. 

Woodland  Hills.  CA  91365. 818-718- 

0115/800-331-8670  (outside  CA)/80D- 

464-7081  (CA  only).  (Name  changed: 

formerly  Abused  Drug  Laboratories) 
Laboratory  Specialists.  Inc..  113  Jarrefi 

Drive.  Belle  Chasse,  lA  70037,  S04- 

392-7961 
Massey  Analytical  taboretories.  Inc. 

2214  Main  Sbeet  Bridgeport  CT 

06606, 20^-334-6107 
Mayo  Medical  Laboratories.  200  S.W. 

First  Street  Rochester.  MN  55905, 800- 

533-1710/507-284-3631 
Med  Arts  Ub.  6410  South  Weetem. 
Oklahona  Qty.  OK  73100. 600-251- 


Med-Oiek  Laborataries,  Inc.  4000  Peny 
Highway.  Pittsbm^  PA  15229, 4t2- 

931-7200 
MedExpreas/National  Laboratory 

Center,  4022  Willow  Lake  Boulevard. 

Memf^  TN  38175.  «n-79&-1515 
MedTox  Laiioratories.  Inc..  402  W. 

County  Road  D.  St  Paul  MN  5511Z 

612-636-7406 
Mental  Heal^  Cenptex  Laboratories. 

9455  Watertown  Flank  Road. 

Milwaukee.  WI  53226, 414-157-7439 
Methodist  Medical  Center.  221  N.E.  Glen 

Oak  Avenue.  Peoria.  0. 61636,  309- 

672-4028 
MetPsth,  Inc.  1355  Mittel  Boulevard, 

Wood  Dale.  IL  60191.  706-505-3880     . 
MetPath.  Inc.  One  Maloolm  Avenue, 

Teterboro.  N)  07608,  201-993-6000 
MetWest-BPL  Toxicology  Laboratoty. 

16700  Oxnafd  Street  Tarxana.  CA 

91258,  O00-4B2-O000/616-M»-8191 
National  Center  for  Forensic  Science, 

1901  Sulphur  Spring  Road.  Baltimore, 

MD  21227, 301-247-6100.  (Name 

changed:  formerly  Maryland  Medical 

Laboratory,  Inc) 
National  Health  Laboratories  Inc.,  2S40 

Empire  Drive,  Winston-Salem.  NC 

27103-6710. 919-700-4830^800-334- 

8627tout8ide  Nq/«0O-e42-0694(NC 

only) 
National  Psydropharmacobgy 

Laboratory,  Inc..  9320  Park  W. 

Boulevard.  Knoxville.  TN  87923. 000- 

251-9492 
National  Toxicology  Laboratories.  Inc. 

1100  California  Avenue.  Bakersfield. 

CA  93304. 805-322-4250 
Nichols  Institute  Substance  Abuse 

Testing  (NISAT),  8985  Balboa  Avenue. 

San  Diega  CA  92123,  800-446^728/ 

619-604-5050.  (Name  changed: 

formerly  Nichols  Institute) 
Northwest  Toxicology.  Inc..  1141  E.  3900 

South.  Salt  Lake  City.  UT  84124. 80O- 

322-3361 
Oregon  Medical  Laboratories.  P.O.  Box 

972. 722  East  11th  Avenue,  Eugene,  OR 

97440-0972,  503-687-^34 
Pathology  Associates  Medical 

Laboratories.  East  11604  Indiana, 

Spokane,  WA  90206,  509-026^400 
PDLA.  Inc.  100  Corporate  Court  So. 

Plainfiekl  NJ  07080.  £01-760-6500 
PharmCfaera  Laboratories,  Inc  1505-A 

O'Brien  Drive.  Meok)  PaA.  CA  94025, 

415-32»«200/600-446-«177 
Poisonlab.  Inc  7272  dairenont  Mesa 

Road.  San  Diego,  CA  92111, 619-276- 

8600 
Regional  Toxicology  Servlcea,  16305 

N.E.  40th  Street  Redaiond,  WA  90052, 

206-662^3400 
Roche  BiDsaedical  Laboratoriea.  1801 

First  Aveoan  Soeth.  Birmingham.  AL 

35233, 20»-Sei-4S87 
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Roche  Biomedical  Laboratories,  6370 

Wilcox  Road.  Dublin.  OH  43017.  814- 

880-1061 

The  certification  of  this  laboratory 
(Roche  Biomedical  Laboratories,  Dublin, 
OH)  if  suspended  from  conducting 
confirmatory  testing  of  amphetamines. 
The  laboratory  continues  to  meet  all 
requirements  for  HHS/NIDA 
certification  for  testing  urine  specimens 
for  marijuana,  cocaine,  opiates  and 
phencyclidine.  For  more  information, 
see  55  PR  50589  (Dec  7. 1990). 
Roche  Biomedical  Laboratories,  Inc.. 

1912  Alexander  Drive,  P.O.  Box  13973, 

Research  Triangle  Park.  NC  27709. 

919-361-7770 
Roche  Biomedical  Laboratories,  Inc..  101 

Inverness  Drive  East  Englewood,  CO 

80112.  303-792-2822 
Roche  Biomedical  Laboratories,  Inc..  1 

Roche  Drive.  Raritan.  NJ  08869,  800- 

631-5250 
Roche  Biomedical  Laboratories.  Inc.. 

1120  Stateline  Road.  Southaven.  MS 

38671,  601-342-1288 
S.E.D.  Medical  Laboratories,  500  Walter 

NE  Suite  500,  Albuquerque.  MM  87102, 

505-848-8800 
SmithKline  Beecham  Clinical 

Laboratories.  506  E.  State  Parkway. 

Schaumburg.  IL  60173,  708-885-2010. 

(Name  changed:  formerly 

International  Toxicology 

Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories,  400  Egypt  Road. 

Norristown.  PA  19403.  800-523-5447. 

(Name  changed:  formerly  SmithKline 

Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories.  3175  Presidential  Drive. 

Atlanta,  GA  30340, 404-934-9205. 

(Name  changed:  formerly  SmithKline 

Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories.  8000  Sovereign  Row, 

Dallas.  TX  75247.  214-63a-1301. 

(Name  changed:  formerly  SmithKline 

Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories.  7600  Tyrone  Avenue, 

Van  .Nuys.  CA  91045.  818-376-2520 
South  Bend  Medical  Foundation,  Inc., 

530  North  Lafayette  Boulevard,  South 

Bend.  LN  46601.  219-234-4176 
Southgate  Medical  Laboratory.  Inc. 

21100  Southgate  Park  Boulevard, 

Qeveland,  OH  44137,  800-338-0186 
St  Anthony  Hospital  (Toxicology 

Laboratory),  P.O.  Box  205, 1000  North 

Lee  Street  Oklahoma  City,  OK  73102, 

405-272-7052 
St  Louis  University  Forensic  Toxicology 

Laboratory.  3610  Rutgers  Avenue.  St 

Louis.  MO  63104.  314-577-8628 
Toxicology  k  Drug  Monitoring 

Laboratory,  University  of  Missouri 


Hospital  It  Clinics,  301  Business  Loop 

70  West  Suite  208.  Columbia.  MO 

65203.  314-682-1273 
Toxicology  Testing  Service,  Inc.,  5426 

N.W.  79th  Avenue.  Miami.  FL  33166, 

305-593-2280 
QuriM  R.  Schuatw, 

Director.  National  Institute  on  Drug  Abuse. 
[FR  Doc.  91-2758  Filed  2-4-91;  ft45  am] 
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Centers  for  Disease  Control 

Ryan  White  Compr«t>enslve  AIDS 
Resources  Emergenqr  (CARE)  Act 
Consultant  Meeting 

The  Center  for  Prevention  Services 
(CPS)  of  the  Centers  for  Disease  Control 
(CDC)  announces  the  following  meeting. 

Name:  CARE  Act  Consultant  Meeting. 

Time  and  Date:  9  a.m.-3  p.m., 
Tuesday,  February  19, 1991. 

Place:  Travelodge  Hotel-Atlanta, 
North  Druid  Hills  Road  at  1-65,  Atlanta, 
Georgia  30329. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  Consultants  will  consider 
issues  related  to  CDC's  implementation 
of  the  CARE  Act  and  review  the  Fiscal 
year  1992  draft  program  announcement 
for  State  and  local  health  departments 
concerning  human  immunodeficiency 
virus  (HIV)  formula  grants  for 
prevention  and  early  intervention. 

Matters  to  be  Discussed:  Consultants 
will  discuss  issues  related  to  the 
implementation  of  early  intervention 
programs  and  linkage  with  prevention 
programs. 

Contact  Person  for  More  Information: 
Gary  R.  West  Assistant  Deputy  Director 
(HIV),  CPS,  CDC,  1600  Chfton  Road, 
NE.,  Mailstop  E-07,  Atlanta,  Georgia 
30333,  telephone  404/639-1480  or  FTS 
236-1480. 

Dated:  January  29, 1991. 
Bvin  Hilyar, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  91-2651  Filed  Z-«-ai;  8:45  am] 
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Food  and  Drug  Administration 
IDocket  Na  •IF-0020] 

Clba-Qelgy  Corp^  Filing  of  Food 
Addttivs  Petition 

aqincy:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

•ummahy:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Ciba-Geigy  Corp.  has  filed  a 


petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  phosphoric  acid,  mono- 
and  dihexyl  esters  reacted  with 
tetramethylnonylamines  and  Cn  u 
alkylamines  as  components  of  surface 
lubricants  that  may  contact  food. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  H.  White,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St 
SW.,  Washington,  DC  20204.  202-472- 
5690. 

SUPPtEMENTARY  INFORMATION:  Under    : 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  400(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
0B4232]  has  been  filed  by  the  Ciba- 
Geigy  Corp.,  Seven  Skyline  D.. 
Hawthorne,  NY  10532-218a  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  S  178.3910  Surface 
lubricants  in  the  manufacture  of 
metallic  articles  (21  CFR  178.3910)  to 
provide  for  the  safe  use  of  phosphoric 
acid,  mono-  and  dihexyl  esters  reacted 
with  tetramethylnonylamines  and  Cu-u 
alkylamines  as  components  of  surface 
lubricants  that  may  contact  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  January  29, 1991. 

Frad  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  91-2607  Filed  2-4-«:  8:45  am] 
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Advisory  Commlttses;  Notice  of 
Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persona  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

MonNO:  The  following  advisory 
committee  meeting  is  aimounced: 
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GENERIC  DRUGS  ADVISORY 
COMMITTEE 

Date,  time  and  place.  Februaiy  25end 
26, 1991, 8  a.m.,  Bethesda  Raaiada  Inn. 
Embaeqr  BeMraoB.  MOa  Wisoonto 
Ave.,Belkeeda.M3. 

T)fp*  of  tiaetisig'amd  contact  person. 
Open  public  heariag.  Mmnry  2S,  1991. 
8  a.m.  to  «  B.m^  unless  pobUc 
participation  does  not  last  that  loAg: 
open  committee  discussion,  9  a.m.  to  4 
p.m.:  closed  conimittee  deUberatiom.  4 
p  A.  to  S  pjiu;  open  conoirittee 
discosaioii.  Februaiy  28, 1991, «  ejn.  to  4 
p.m.;  Isaac  F.  Roubein.  Center  for  Drag 
Evaliiatioa  and  Research  (HFD-O),  room 
8B-4S,  Food  and  Dnn  Adariaistration, 
5800  Fishers  Une.  Rockviile,  KO)  20U57, 
301-443-4695. 

General  fitnction  of  the  committee. 
The  coaauttee  gives  advice  on  scientific 
and  technical  issues  ooooeming  the 
safety  aad  eflbctiveness  of  humaa 
generic  drug  products  for  use  in  the 
treatoient  <rf  a  broad  spectrum  of  horaan 
diseases  and  oaakes  appropriate 
recoraoiendations  to  the  Secretaiy  of 
Health  and  Huawn  Services,  the 
Assistaat  Secretary  for  Health,  the 
Commissioner  of  Food  and  Drugs,  and 
the  Director  of  the  Center  for  Drug 
Evaluation  and  Research.  The 
committee  may  also  review  agency- 
sponsored  intramural  and  extienuiral 
biomedical  research  programs  in 
support  of  FDA's  generic  dr^ 
regulatory  responsibilities. 

Agenda — C^n  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  Iseues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  sbodd  notify  the 
contact  person  before  Felnvary  15, 1991. 
and  submit  a  brief  statement  of  die 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
commeats. 

Open  committee  discussion,  Thn 
committee  will  develop,  evaluate,  aad 
discuss  methodology  leading  to  generic 
formulations  of  e  conjugated  estrogens 
product 

Closed  commJltee  deliberations.  The 
committee  will  hear  and  discuss  trade 
secret  and/or  confidential  coounercial 
information  relevant  lo  pending  issues 
relative  to  conjugated  estrogen 
formulations.  This  portion  (tf  the  meeting 
will  be  dosed  to  pennk  discussion  of 
this  faiformation  (5  U.SX1 552h(c)(4)). 

Each  public  advisoqr  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  Aa  open 
public  hearing,  (2)  an  open  committee 


discussioB,  (3)  a  cfosed  presentatioa  of 
data,  and  (4)  a  dosedeomiBlttee 
deUbsratioo.  Every  advisonr  eosusittee 
meeting  shall  have  aa  open  public 
hearing  portioe.  Whether  or  not  k  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  pordons  of  eadi 
committee  meeting  aie  listed  above. 

The  open  pubhc  hearing  portion  of 
each  meeting  shall  be  at  least  1  hoiu 
long  tmless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  Hznit  for  an  opea 
pubtic  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  pubCc 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  die  committee  diairperson 
determines  will  facilitate  the 
committee's  work. 

PoMic  hearings  are  snbjectto  FDA's 
guideline  (subpart  C  of  21 CTR  part  10) 
concerning  die  poKcy  and  procedores 
for  electronic  media  coverage  of  FDA's 
pubUc  edmhiistratiYe  proceedings, 
includUng  hearings  before  puMic 
advisory  oomanttees  under  21  CFR  part 
14.  Undo-  21  OH  10.205,  representatives 
of  the  electronic  medie  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  oUierwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committee  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  mth  the  agenda  published 
in  this  FedMsl  Ragistsr  notice.  Oiaoges 
in  the  agenda  will  be  announced  at  the 
begiiming  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  Bssured  of  the  ri^  to  make  an  ond 
presentation  at  dw  open  pafolic  hearii^ 
portion  of  a  meetiag  shall  infom  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  tlie  meeting. 
Any  petsoB  attendiag  the  hearing  who 
does  not  in  advance  of  As  aieeting 
request  aa  opportuoity  to  speek  eriM  be 
allowed  to  aaake  an  oral  presentation  at 
the  hearing's  oonduston.  if  tiatt  pemuts. 
at  the  chaiipeieoa's  dtsoetioa. 

Persoas  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  ooattact  parson 
the  approximate  time  of  ifiacossioa. 

Dstails  on  the  egeoda,  questians  te  be 
addressed  by  the  coounittee.  and  a 
current  list  of  conunittee  ■smbsrs  ere 
available  from  the  contact  person  before 
and  after  the  meedag.  Transcripts  of  die 
open  portimi  of  the  oeeting  wiU  be 
available  fraa  the  Fkeedost  of 
Informatien  Office  (Hn-35),  Food  and 
Drug  Adaiiaislnlioa,  rooai  UA-1«.  seoo 
Fishers  Lane.  RockviUe,  MD  W8S7, 


approximtely  IS  woiting  days  tSm  the 
meeting,  at  a  coat  of  10  oeails  per  page. 
The  transcript  aMy  be  «le««d  at  the 
Dockets  Maiiaggiant  Brandh  (Iff A- 
305).  Food  and  Dn«  Ateinisirattam. 
room  4-«t  snO  Ftahars  Lane.  Rodcvflle. 
MD  208S7.  approxiaMtely  IS  working 
days  aAsr  ths  steedng,  between  the 
hovn  of  9  a.m.  and  4  p  a^  Monday 
through  Friday.  Sumotary  odnutes  of  the 
open  porboo  of  the  neettng  will  be 
available  from  the  Freedom  of 
InfonnatiaB  Office  taddiess  above) 
beginning  approxiinately  00  days  alter 
the  meeting. 

The  Goaunissioner.  widi  the 
concurrence  of  the  Chief  Counsel  hes 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
connalttee  awetiags  so  designated  in 
this  notice  shall  be  dosed.  The  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  app.  2. 10(d)),  permits  such  closed 
advisory  committee  nseetings  in  certain 
circimistances.  Those  portions  of  a 
meeting  designated  as  closed  however, 
shall  be  closed  for  the  shortest  possible 
time,  consistent  with  die  intent  of  die 
cited  statutes. 

Ibe  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  dosed 
where  the  matter  for  discussion  involves 
a  trade  secret  commercial  or  financial 
information  that  is  privileged  or 
confident!^  Inforatation  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  hivestigatory  files 
coBipiled  for  (aw  enforcement  purposes; 
infonnation  die  premature  disclosure  of 
which  would  be  likely  to  significantly 
bus&ata  imptementaHon  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

KxanpieB  of  portions  of  TCA  adxisory 
committee  meetings  that  ordinarily  may 
be  dossd.  where  oeoessary  and  in 
accordance  with  FACA  criteria,  indude 
the  review,  disoossion,  and  evaluation 
of  drafts  of  regnlations  or  guidelines  or 
similar  preexisting  intemal  agency 
doCBBWnts.  bat  oidy  if  their  premature 
disdosare  is  likely  to  significandy 
frustrate  faapleBientadon  of  proposed 
agency  actiOR;  review  of  trede  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  iigency; 
consMeraHon  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  porpoees;  and  review  of 
matters,  such  as  personnel  records  or 
individual  padcnl  tecords.  where 
disclosure  woahlcoastitate  a  deariy 
unwarranted  invasion  of  personal 
privacy. 

Exaaples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  sfaafl 
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not  be  closed  include  the  review, 
discussion,  and  evaluation  of  preclinical 
and  clinical  test  protocols  and 
procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  mariceted 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previotisly  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
pubhc  disclosure  pursuant  to  the  FACA, 
as  amended:  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a]  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  January  28, 1991. 
Dsvid  A.  KeMlw, 
ConunJssioner  of  Food  and  Dmga. 
[FR  Doc  W-2573  FUed  2-4-01;  8:45  am] 
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Health  Reeourcee  and  Servlcet 
Administration 

Program  Announcement  and 
Propoeed  Special  Consideration  for 
Allied  Healtti  Proiect  Grants 

The  Health  Resources  and  Services 
Administration  fHRSA),  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1991  Allied  Health  Project 
Grants.  This  grant  program  is  authorized 
under  section  796.  title  Vn.  of  the  Public 
Health  Service  Act  (the  Act),  as 
amended  by  the  Health  Professions 
Reauthorization  Act  of  1988,  Public  Law 
100-607. 

Approximately  $1,642,000  of  FY  1991 
funds  are  available  for  Section  796 
grants.  The  continuation  of  multi-year 
projects  approved  in  prior  years  is 
estimated  to  cost  $e09.00a 
Approximately  $1,033,000  is  expected  to 
be  available  for  8  competitive  awards 
averaging  $129,125  each.  Grants  will  be 
awarded  on  a  competitive  basis. 

Purposes 

Section  796  authorizes  the  award  of 
grants  for  the  costs  of  planning, 
developing,  establishing,  operating,  and 
evaluating  projects  for. 

(1)  Improving  and  strengthening  the 
effectiveness  of  allied  health 
administration,  program  directors, 
faculty,  and  clinical  faculty; 

(2)  Improving  and  expanding  program 
enrollments  in  those  professions  in . 


greatest  demand  and  whose  services  are 
most  needed  by  the  elderly; 

(3)  Promoting  the  effectiveness  of 
allied  health  practitioners  in  geriatric 
assessment  and  the  rehabilitation  of  the 
elderly  through  interdisciplinary  training 
programs; 

(4)  Emphasizing  innovative  models  to 
link  allied  health  clinical  practice, 
education  and  research; 

(5)  Adding  and  strengthening 
curriculum  units  in  allied  healdi 
programs  to  include  knowledge  and 
practice  concerning  prevention  and 
health  promotion,  geriatrics,  long-term 
care,  home  health  and  hospice  care,  and 
ethics;  and 

(6)  The  recruitment  of  individuals  into 
allied  hecdth  professions  including 
projects  for 

(A)  The  identification  and  recruitment 
of  highly  qualified  individuals,  including 
the  provision  of  educational  and  work 
experiences  for  recruits  at  the  secondary 
and  collegiate  levels; 

(B)  The  identification  and  recruitment 
of  minority  and  disadvantaged  students, 
including  the  provision  of  remedial  and 
tutorial  services  prior  and  subsequent  to 
admission,  the  provision  of  work-study 
programs  for  secondary  students,  and 
recruitment  activities  directed  toward 
primary  school  students;  and 

(C)  The  coordination  and 
improvement  of  recruitment  efforts 
among  official  and  voluntary  agencies 
and  institutions,  including  official 
departments  of  education,  at  the  city, 
country,  and  State,  or  regional  level 

Healthy  People  2000  Objectives 

The  PHS  is  encouraging  applicants  to 
submit  proposals  that  address  Healthy 
People  2000  objectives,  as  applicable.  In 
developing  your  application  for  this 
program,  please  consider  the  22  priority 
areas  set  forth  in  the  report.  One  of  the 
legislative  purposes  of  section  796  is  to 
add  and  strengthen  ouriculum  units  in 
allied  health  programs  to  include 
knowledge  and  practice  concerning 
prevention  and  health  promotion, 
geriatrics,  long-term  care,  home  health 
and  hospice  care,  and  ethics.  This 
purpose  provides  the  flexibility  for 
applicants  to  address  any  of  the  22 
priority  areas.  Applicants  are 
encouraged  to  address  any  relationship 
to  these  areas  in  their  proposals.  A  list 
of  these  priority  areas  will  be  included 
in  the  application  kit. 

Training  Service  Linkage 

As  part  of  its  long-range  planning,  the 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  its 
training  programs  and  Public  Health 
Service  programs  which  provide 


comprehensive  primary  care  services  to 
the  underserved. 

Eligible  Applicants 

To  be  eligible  for  a  grant,  an  applicant 
must  be  a  school  university  or  other 
public  or  nonprofit  private  educational 
entity  which  provides  for  allied  health 
personnel  education  and  training. 

Review  Criteria 

The  review  criteria,  stated  below, 
which  were  established  in  FY  1990  after 
public  comment,  will  remain  unchanged 
in  FY  1991. 

•  The  extent  to  which  the  proposed 
project  meets  the  legislative  purpose; 

•  The  background  and  rationale  fn: 
the  proposed  project; 

•  The  extent  to  which  the  project 
contains  clearly  stated  realistic  and 
achievable  objectives; 

•  The  extent  to  which  the  project 
contains  a  methodology  which  is 
integrated  and  comparable  with  project 
objectives,  including  collaborative 
arrangements  and  feasible  workplans; 

•  The  evaluation  plans  and 
procedures  for  program  and  trainees,  if 
involved; 

•  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  project, 
including  institutional  infrastructure  and 
resources; 

•  The  extent  to  which  the  budget 
justification  is  complete,  cost-effective 
and  includes  cost-sharing,  when 
applicable;  and 

•  Whether  there  is  an  institutional 
plan  and  commitment  for  self- 
sufficiency  when  Federal  support  ends. 

In  addition,  the  following  mechanism 
may  be  applied  in  determining  the 
funding  of  approved  applications. 

Special  Considerations — enhancement 
of  priority  scores  by  merit  reviewers 
based  on  the  extent  to  which  appliccmts 
address  special  areas  of  concern. 

Proposed  Special  Consideratioo  for 
Fiscal  Year  1991 

In  the  review  of  applications,  the 
HRSA  is  proposing  that  special 
consideration  be  given  to  the  following: 

Applicants  demonstrating  affUiation 
agreements  for  interdisciplinary  training 
experiences  in  one  or  more  of  the 
following:  a  nursing  home;  hospital  or 
ambulatory  care  center  providing 
substantial  geriatric  health  care;  Migrant 
Health  Center  (section  329  of  the  Act); 
Community  Health  Center  (section  330 
of  the  Act);  Health  Professional 
Shortage  Area  (section  332  of  the  Act); 
Area  Health  Education  Center  (section 
781(a)  of  the  Act);  or  a  State  or  local 
public  health  or  designated  clinic  or 


center  serving  an  undeserved 
population,  or  a  rural  health  clinic  or 
other  facility  with  training  opportunities 
in  a  nu'al  area. 

Section  329  authorizes  support  for 
migrant  health  facilities  nationwide  and 
comprises  a  network  of  health  care 
services  for  migrant  and  seasonal  farm 
workers;  section  330  authorizes  support 
for  community  health  care  services  to 
medically  underserved  populations; 
section  332  establishes  criteria  to 
designate  geographic  areas,  population 
groups,  medical  facilities,  and  other 
public  facilities  in  the  States  as  Health 
Professional  Shortage  Areas;  and 
section  781(a)  authorizes  support  for 
Area  Health  Education  Centers  to 
improve  the  distribution,  supply,  quality, 
utilization,  and  efficiency  of  health 
personnel  in  the  health  services  delivery 
system. 

The  proposes  special  consideration 
does  not  preclude  funding  of  other 
eligible  approved  applications. 
Accordingly,  entities  which  do  not 
qualify  for  or  elect  the  proposed  special 
consideration  are  encouraged  to  submit 
applications. 

Interested  persons  are  invited  to 
comment  on  the  proposed  special 
consideration.  Normally  the  comment 
period  would  be  60  days  but  due  to  the 
need  to  implement  any  changes  for  the 
FY  1991  award  cycle,  this  comment 
period  has  been  reduced  to  30  days. 

All  comments  received  on  or  before 
March  7, 1991,  will  be  considered  before 
the  final  special  consideration  is 
established.  No  funds  will  be  allocated 
or  final  selections  made  until  a  final 
notice  is  published  stating  whether  the 
final  special  consideration  will  be 
applied. 

Written  comments  should  be 
addressed  to:  Director,  Division  of 
Associated  &  Dental  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
room  8-101,  5600  Fishers  Lane, 
Rockville,  Maryland  20657. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Associated 
and  Dental  Health  Professions,  Bureau 
of  Health  Professions  at  the  above 
address,  weekdays  (Federal  holidays 
excepted)  between  tiie  hours  of  6:30  a.m. 
and  5  p.m. 

The  application  deadline  date  is 
March  11, 1991.  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
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commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  date  will  be  retimied  to  the 
applicant. 

Questions  regarding  programmatic 
information  should  be  directed  to: 
Program  Officer,  Associated  Health 

Professions  Branch,  Division  of 

Associated  and  Dental  Health 

Professions 

Bureau  of  Health  Professions,  Health 

Resources  and  Services 

Administration,  Parklawn  Building, 

room  8C-02,  5600  Fishers  Lane, 

Rockville,  Maryland  20857,  Telephone 

(301)  443-6763. 

Application  forms  will  be  sent  to  FY 
1990  applicants  and  to  those  who 
request  kits. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
be  directed  to:  Grants  Management 
Officer,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
room  8C-26,  5600  Fishers  Lane. 
Rockville,  Maryland  20657,  Telephone 
(301)  443-6857. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Officer  at  the  above  address. 

The  standard  application  form  (PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application.  General  Instructions  and. 
Supplement)  for  this  program  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-0060. 

The  Federal  Catalog  of  Domestic 
Assistance  number  for  this  program  is 
93.191.  This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  December  31. 1990. 
Robert  G.  Harmon. 
Administrator. 
(FR  Do&  91-2806  Filed  2-4-91;  8:45  am] 

■KINM  CODE  41tO-1S4l 


National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  the  Clinical  Trials 
Review  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Clinical  Trials  Review  Committee. 
National  Heart  Lung,  and  Blood 
Institute,  February  24-27, 1991,  Guest 


Quarters  Suite  Hotel,  7335  Wisconsin 
Avenue,  Bethesda,  Maryland  20814. 

The  meeting  will  be  open  to  the  public 
on  February  24,  from  7  p.m.  to 
approximately  8  p.m.  to  discuss 
administrative  details  and  to  hear  a 
report  concerning  the  current  status  of 
the  National  Heart  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c](4}  and 
552b(c)(6),  titie  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  February 
24,  bt)m  approximately  8  p.m.  to 
adjournment  on  February  27,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Information 
Branch,  National  Heart,  Lung,  and  Blood 
Institute,  Building  31,  room  4A-21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  (301)  4g&-4236,  will 
provide  a  siunmary  of  the  meeting  and  a 
roster  of  the  Committee  members. 

Dr.  David  M.  Monsees,  Jr.,  Contracts. 
Clinical  Trials  and  Training  Review 
Section,  Division  of  Extramural  Affairs, 
National  Heart  Lung,  and  Blood 
Institute,  Westwood  Building,  room 
550B,  Bethesda,  Maryland  20892,  (301) 
496-7361,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.837,  Heart  and  Vascular 
Diseases  Research:  13.838,  Lung  Diseases 
Research:  13.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated-  January  15, 1991.  ^ 

Betty  J.  Beveiidge, 

Committee  Management  Officer,  NIH. 
(FR  Doc  91-2594  Filed  2-4-91: 8:45  am] 

BtUJNO  COOC  4140-01-41 


National  Heart  Lung,  and  Blood 
Institute;  Meeting  of  Research  Training 
Review  Committee 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Research  Training  Review  Committee, 
National  Heart  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
on  February  24,  25,  and  26, 1991.  at  the 
Hyatt  Regency  Bethesda,  One  Bethesda 
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Metro  Center.  Bethesda,  Maryland 
20814. 

This  meeting  wrill  be  open  to  the 
public  on  February  24.  from  8  pjn.  to 
approximately  8:30  p.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  statiis  of 
the  National  Heart.  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c](4)  and 
552b(c](6].  title  S.  U.S.C.  and  section 
10(d)  of  PubUc  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  February 
25,  from  approximately  8  a.m.  until 
adjournment  on  February  26,  for  the 
review,  discossion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Terry  BelUcha.  Oiief.  Communications 
and  Public  Information  Branch.  National 
Heart  Lung,  and  Blood  Institute. 
Bidldfaig  31,  room  4A21.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20682,  (301)  490-4236.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  Committee  members. 

Dr.  Kathryn  Ballaid,  Executive 
Secretary,  NHLBL  Westwood  Building, 
room  55a  Bethesda,  Maryland  20892, 
(301)  496-7361.  will  furnish  substantive 
program  infonnation. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13Ji37.  Heart  sod  Vascular 
Diaeatm  Research;  13.038.  Lmg  Diseases 
Research:  and  13.B39.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 

Dated  ]umuy  18. 1991. 
BettyI.ne»«Mf, 

Committee  Management  Officer,  SIH. 
(FR  Doc  n-2S9S  Filed  2-4-01: 8:45  am] 

MUNa  coot  414S-SVM 


Natioaal  HMrt.  LiMig,  and  Blood 
mttttuto:  MMtfngt  of  tlw  National 
Haart,  Lung,  and  Blood  Advisory 
wowmi  ana  ns  nvsaarcn 
Subeommlttoa  and  Training 
8ubcon>inltlaa 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  tiie  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  CoondL  National  Heart  Lung, 
and  Blood  Institute.  February  14-15. 
1991.  National  Institutes  of  Health.  9000 
RodcviUe  Pike,  Building  31.  Conference 


Room  10,  Bethesda.  Maryland  20692.  fai 
addition,  the  Research  Subcommittee 
(uid  the  Ttaining  Subcommittee  of  the 
above  Council  wiU  meet  together  on 
February  13;  in  Building  31,  Conference 
Room  9. 

The  Council  meeting  will  be  open  to 
the  public  on  February  14  from  9  ajn.  to 
approximately  3:30  pjn.  for  discussion  of 
program  policies  and  issues.  Attendance 
by  the  public  is  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5.  U.S.a.  section  10(d)  of 
Public  Law  92-463,  the  Council  meeting 
will  be  closed  to  the  public  from 
approximately  3:30  pjn.  to  recess  on 
February  14  and  from  8:30  a jn.  to 
ad}oimiment  on  February  15  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
meeting  of  the  Research  Subcommittee 
and  the  Training  Subcommittee  of  the 
above  Council  on  February  13,  will  be 
closed  from  1  pjn.  to  adjournment  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications. 

These  applications  and  the  discussion 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Terry  Bellicha,  Chief. 
Communications  and  Public  Information 
Branch,  National  Heart  Lung,  and  Blood 
Institute,  Building  31,  room  4A21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20692,  (301)  496-4238.  wrill 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Council  members. 

Dr.  Ronald  G.  Geller.  Executive 
Secretary.  National  Heart  Lung,  and 
Blood  Advisory  Council.  Westwood 
Building,  room  7A-1S.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892.  (301)  4g&-7416.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.837.  Heart  and  Vascular 
Diseases  Research:  13.838,  Lung  Diseases 
Research;  and  13.839.  Blood  Diseases  and 
Resources  Research,  National  Iiutitutes  of 
Health.) 

Dated:  January  IS.  1901. 
Betty ).  Bevaridta, 

Committee  Management  Officer.  NIH. 
(FR  Doc  91-2386  Piled  2-4-«l:  8:45  am] 


Social  Sacurity  Administration 

Social  Sacurity  RuHng  SSR  Sl-lc  Worli 

Extant  and  Vahia  of  Sarvlcaa 

AOCNCV:  Social  Security  Administration, 
HHS. 

ACTKNC  Notice  of  social  security  roUng. 


r  In  accordance  with  20  CFR 
422.406(b)(1),  the  Commissioner  of 
Social  Security  gives  notice  of  Social 
Security  ruling  90-lc.  This  Ruling,  which 
is  based  on  a  decision  made  by  the 
United  States  Court  of  Appeals  for  the 
Eleventh  Circuit,  concerns  the  alleged 
retirement  of  an  officer  from  a  closely 
held  family  corporation. 

EPFECnVE  OATC  February  5, 1991. 

pon  fuhthcii  mfonmatkm  contacr 
John  W.  Modler.  Office  of  Regulations, 

Social  Security  Administration,  6401 
Security  Boulevard.  Baltimore.  MD 
21235.  (301)  965-1713. 

SUPPLCMCHTARV  INFOMMATION:  Although 
we  are  not  required  to  do  so  piusuant  to 
5  U.S.C  552  (a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security  Ruling  in 
accordance  with  20  CFR  422.40(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  are 
based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions,  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  other  policy 
interpretations  of  the  law  and 
regidations. 

Although  Social  Security  Rulings  do 
not  have  the  force  and  effect  of  the  law 
or  regulations,  they  are  binding  on  all 
components  of  tht  Social  Security 
Administration,  in  accordance  with  20 
CFR  422.406(b)(1).  and  are  to  be  relied 
upon  as  precedents  in  adjudicating  other 
cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  efi'ect 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Seeurity— 
DisabiUty  Insurance;  83.803  Social  Security- 
Retirement  Insurance;  93.805  Social 
Security — Survivots'  Insurance;  93J06 
Special  BenefiU  for  Disattled  Coal  Miners; 
93.807  Sappiemental  Security  bcame.) 


Dated:  January  8. 1991. 
GwandoiyD  8.  King. 

Commissioner  of  Social  Security. 

Sections  203  (b)  and  (0  of  the  Sodal 
Security  Act  (42  U AC.  403  (b)  and  (f»  Wortc 
Dedudione-Ouestlonable  Retirement- 
Extant  and  Value  of  Services 

20  CFR  404.415(a)  and  404.430. 

Martin  v.  Sullivan.  894  F.2d  1520  (11th  Cir. 
1990) 

The  claimant  applied  for  retirement 
insurance  benefits,  contending  that  he 
had  retired  from  his  closely  held  family 
business  on  January  1, 1985.  The 
Secretary  examined  the  maimer  in 
which  the  business  of  the  corporation 
was  conducted  and  found  that 
notwithstanding  the  change  in  the 
corporate  titles  of  the  claimant  and  his 
wife,  and  the  salaries  paid  to  each  of 
them,  the  claimant  had  not  stopped 
working  and  consequently  that  a  portion 
of  the  salary  paid  to  the  claimant's  wife 
was  in  fact  earnings  of  the  claimant 
After  the  Secretary  notified  the  claimant 
that  he  was  not  due  benefits  because  of 
these  excess  earnings,  the  claimant 
sought  review  of  that  decision  in  a 
Federal  district  court  The  district  court 
upheld  the  Secretary's  decision  and  the 
claimant  appealed  to  the  Court  of 
Appeals  for  the  Eleventh  Circuit. 

The  evidence  of  record  shows  that  the 
claimant  was  the  sole  proprietor  of  a 
band-orchestra  business  which  he 
operated  from  his  home.  The  claimant 
incorporated  the  business  on  September 
14. 1982.  He  was  the  corporate  president 
and  his  wife  was  the  secretary- 
ti^asurer.  On  January  7. 1985,  the  wife 
became  the  corporate  president  and  the 
claimant  became  the  vice  president- 
secretary. 

The  corporate  tax  returns  for  the 
fiscal  year  ending  on  August  31, 1983, 
show  that  the  claimant's  earnings 
significantly  exceeded  his  wife's 
earnings  for  that  year.  For  the  fiscal 
years  ending  on  August  31. 1984.  and 
August  31, 1985,  the  tax  returns  show 
that  the  claimant's  wife's  earnings 
significanUy  exceeded  the  claimant's 
earnings.  Despite  the  change  in  earnings, 
the  evidence  shows  that  the  duties 
performed  by  the  claimant  and  his  wife 
remained  virtually  unchanged.  The 
claimant  made  the  business  decisions, 
arranged  the  bookings,  hired  the 
musicians,  did  the  promotional  work, 
and  determined  corporate  salaries.  At 
the  hearing  before  an  administrative  law 
judge  on  his  claim,  the  claimant  testified 
that  he  had  directed  or  played  with  the 
band  approximately  25  to  35  hours  a 
month  in  1985.  even  though  there  had 
been  fewer  bookings  that  year  than  in 
prior  years. 
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The  wife  performed  clerical  work  for 
the  business.  In  her  testimony  at  the 
administrative  hearing,  she  stated  that 
she  could  not  recall  whether  she  was 
paid  for  this  work  when  the  business 
was  operated  as  a  sole  proprietorship. 
She  was  unable  to  approximate  the 
corporate  gross  income  for  the  fiscal 
year  that  had  begun  on  September  1, 
1985,  and  was  unable  to  estimate  how 
much  business  had  declined  that  year 
from  the  previous  year. 

The  court  of  appeals  held  that  there 
was  substantial  evidence  to  support  the 
Secretary's  decision  that  the  claimant 
had  not  retired  on  January  1, 1985,  and 
that  he  was  not  due  benefits  because  his 
earnings  had  exceeded  the  allowable 
amount  In  arriving  at  this  decision,  the 
court  adopted  the  Sbcth  Circuit's 
approach  for  evaluating  questionable 
retirement  in  closely  held  family 
corporations  and  considered  the 
following  factors:  (1)  Whether  the 
claimant  continues  to  contribute 
substantial  and  valuable  services  to  the 
corporation;  (2)  whether  the  family 
member  receiving  the  income  increases 
his  or  her  duties  commensurate  with  the 
increases  in  salary;  and  (3)  whether  the 
family  member's  income  is  used  to 
support  the  claimant  The  court  noted 
that  the  claimant  continued  to  manage 
and  control  the  business.  The  court 
found  that  the  value  of  the  claimant's    . 
services  was  worth  far  more  than  the 
amount  that  had  been  reported  as  his 
salary  on  the  coiporate  tax  returns  and 
that  a  significant  portion  of  the 
claimant's  true  salary  had  been  shifted 
to  his  wife  without  a  commensurate 
change  in  their  duties.  The  evidence 
showed  that  any  decrease  in  business  or 
income  was  attributable  to  the 
diminished  market  for  the  claimant's 
music  rather  than  to  his  alleged 
retirement.  The  court  stated  that 
because  of  her  lack  of  knowledge  of 
corporate  affairs,  the  wife  was  at  most  a 
nominal  officer  in  her  husband's 
business.  Finally,  the  court  noted  that 
the  claimant's  and  wife's  joint  tax 
returns  showed  that  the  wife's  alleged 
salary  had  been  used  for  the  claimant's 
support.  In  view  of  the  foregoing,  the 
court  of  appeals  upheld  the  district 
court's  affirmation  of  the  Secretary's 
decision. 

FAY.  Circuit  Judge: 

This  case  estabUshes  for  the  Eleventh 
Circuit  the  standards  for  piercing  the 
veil  of  fictitious  family  salary 
arrangements  for  the  purpose  of 
obtaining  Social  Security  benefits. 
Specifically,  we  must  determine  if 
plaintiff-appellant  Tom  Martin  was 
retired  from  his  closely  held  family 
corporation  on  January  1, 1985. 
Following  appropriate  proceedings  by 


the  Social  Security  Administration 
(SSA),  the  Secretary  of  Health  and 
Human  Services  (Secretary)  concluded 
that  Martin  was  not  eligible  for  Social 
Security  payments  because  he  was  not 
retired  as  he  had  claimed.  Pursuant  to 
Martin's  requested  review  of  the  denial 
of  Social  Security  benefits,  the  district 
covit  upheld  the  decision  of  the 
Secretary.  This  appeal  ensued.  From  our 
review  of  the  Secretary's  findings  of  fa'"t 
and  conclusions  of  law,  we  also  have 
determined  that  Martin  was  not  retired, 
and  therefore  not  entitied  to  Social 
Security  benefits.  Accordingly,  we 
affirm. 

L  Facts:  Trybig  To  Dance  to  the  Beat  of 
the  Music  Man 

A  Overture 

Martin,  bom  November  25. 1921.  has 
been  a  self-employed  musician  and 
bandleader  throughout  his  working  Ufe. 
Ultimately,  he  managed  his  own  band- 
orchestra  business,  which  included 
hiring  musicians  and  soliciting  bookings 
for  musical  engagements.  Martin 
operated  his  sole  proprietorship  from  his 
home  in  North  Miami  Beach.  Florida. 
His  wife  performed  clerical  duties.  She 
has  no  recollection  of  whether  or  not  she 
was  paid  for  her  services  while  Martin's 
music  business  was  a  sole 
proprietorship.  R-5-43. 

On  September  14. 1982,  Martin 
incorporated  his  music  business  as  Ted 
Martin  Enterprises,  Inc..  for  the  express 
purpose  of  obtaining  retirement  benefits. 
Rl-5-31.  The  address  of  the  corporation 
remained  the  Martin  residence.  Martin 
was  president  and  his  wife  was 
secretary-treasurer.  They  were  the 
directors  and  each  owned  fifty  percent 
of  the  corporate  stock.  After 
incorporation,  Martin  continued  to 
manage  the  music  business  and  his  wife 
remained  responsible  for  clerical  duties. 
The  corporate  tax  return  for  fiscal  year 
1982.  September  14. 1982  to  August  31. 
1983  shows  gross  receipts  of  $186,683.00. 
with  Martin'  full-time  salary  as 
$22,254.00  and  his  wife's  part-time 
salary  as  $5,215.00.  Rl-5-156-57. 

B.  The  First  Tune 

Martin  filed  his  first  claim  for 
retirement  benefits  with  the  SSA  oii 
September  28, 1983.  Rl-5-53-56.  He 
stated  that  his  total  earnings  in  1982 
were  $35,886.00  and  that  his  expected 
earnings  in  1983  and  1984  would  be 
$24,000.00  and  $5,000.00,  respectively. 
Rl-5-53. 55.  Therefore,  he  claimed  that 
he  would  be  retired  effective  January  1, 
1984,  with  monthly  earnings  in  1984  of 
no  more  than  $430.00.  Rl-5-55.  Martin's 
statement  to  the  SSA  represented  that 
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when  he  rttind  in  1964,  he  would  do 
"leM  actual  work,"  but  that  be  would 
"continae  making  all  mafor  decisions." 
Rl-5-m. 

In  response  to  an  SSA  contact,  Martin 
represented  that  his  wife  would  assume 
the  duties  of  booking  engagements,  but 
he  also  conceded  that  she  merely 
obtained  information  over  the  telephone 
and  that  he  remained  the  decision 
maker  regarding  bookings.  R1-5-57-S6. 
The  contact  report  concluded  that 
Martin  had  failed  to  prove  his  intention 
of  future  retirement,  and  that  his 
retirement  appeared  "remote."  Rl-5-58. 
The  SSA  Special  Determination,  issued 
on  October  11, 1883,  denied  retirement 
benefits  to  Martin  because  he  had  not 
established  his  retirement  or  reduction 
in  work  activity.*  Martin  did  not  appeal 
the  SSA  determination. 

C  Same  Song.  Second  Verse 

On  January  5, 1984.  Martin  filed  his 
second  application  for  retirement 
benefits  with  the  SSA.  Rl-5-eo-6a. 
Therein,  he  stated  that  his  total  earnings 
for  1962  were  $21.00(Un.  and  that  his 
expected  earnings  for  1983  and  1984 
would  be  $19,000^)0  and  $2.00000, 
respectively.  Rl-6-62.  Thus.  Martin 
again  claimed  that  he  would  retire 
effective  January  1, 1984.  earning  no 
more  than  $430.00  a  month  in  1964.  Rl- 
5-62.  In  response  to  the  application 
question  asking  if  he  had  "ever  filed  an 
application  for  Social  Security  benefits," 
Martin  answered  "No."  Rl-5-60.  The 
SSA  contact  report  shows  that  Martin 
had  not  supported  his  claims  of 
reduction  bi  his  corporate  income  and 
services,  and  that  his  intention  to  make 
his  wife  corporate  president  was 
"absurd."  since  she  was  not  a  musician 
and  performed  "very  little  meaningful 
work"  in  the  business.  Rl-5-64. 

The  SSA  Special  Determination  again 
denied  retirement  benefits  to  Martin 
because  he  had  not  verified  his 
redaction  in  services.*  Martin  did  not 


■  In  pertinent  part.  Ih*  SSA  8p«cUl  Detenninadoa 
•latM: 

It  ippeart  Mr.  MarHn  inoarporated  to  «void 
bavtag  to  report  the  buelneta  net  profit  eoleiy  to  hie 
record.  By  incaq)aratte|.  he  h«e  the  capetrthty  of 
paying  the  eamteBa  via  other  aeaiia.  Le.  Mlarica  to 
family  Bembere,  dlvidendi,  rente  or  loan 
repaynenta.  en— al  and  net  eatlalactartly 
explained  tmitneee  iiipiiiiie.  etc. 

Benefits  caonot  be  piald  anlil  bis  Mtiieoiant 
alletaliaa  Is  eetabiiahed  and  this  caanal  be  verified 
tai  advance  of  the  event  Only  when  Mr.  Martin  haa 
fiuniahed  proof  of  his  retifeaieai  or  redactloa  bi 
wath  scavHy  eea  benefits  be  paid.  An  eeliaate  of 
S8C00O  le  eetahMihed  far  iSSC  based  on  his  ISSS 
aetinMla  of  aamlags. 

SSA  Special  Oetanninetlon  (Oct  It.  19e3).  Rl-5- 
M. 

*  In  perthMnt  pert  the  SSA  Spedal  DetenninaUoo 
■taiee: 


appeal  this  SSA  dedaion.  By  letter  on 
January  12. 1964.  the  SSA  reminded 
Martin  that  he  had  filed  a  claim  for 
retirement  benefits  fai  September,  1963, 
and  that  his  second  application  would 
be  treated  as  a  duplicate  claim; 
therefore,  no  action  would  be  taken  on 
the  second  request.  Rl-5-67.  The  SSA 
contact  report  on  January  17, 1964, 
documents  Martin's  fallmv  to  provide 
information  for  a  current  and  ftiture 
earnings  determination  as  follows:  It 
appears  apparent  that  W/Es  [wage 
eamer'sj  sde  intent  is  to  avoid  work 
deductions  to  get  his  payments.  He  is 
indefinite  as  to  what  he  will  earn  and 
only  states  that  it  will  (his  earnings)  be 
under  the  allowed  amotmt  since  he 
knows  payments  could  be  initiated  by 
saying  so."  Rl-5-68.  The  corporateiax 
return  for  1963,  September  1, 1963  to 
August  31, 1964.  shows  gross  receipts  of 
$236,742.00  and  Martin's  full-time  salary 
as  $7,200.00  and  his  wife's  part-time 
salary  as  $16,800.00.  Rl-»-148-49. 

D.  A  Different  Melody 

The  corporate  tax  return  for  1984, 
September  1, 1964  to  August  31, 1965, 
shows  gross  receipts  of  $213,142.00. 
Martin's  full-time  salary  as  $4,0504)0, 
and  his  wife's  part-time  salary  as 
$0,250.00.  Rl-6-171-72.  On  September  9, 
1985,  Martin's  counsel  sent  to  the  SSA 
requested  corporate  tax  returns  for 
fiscal  years  1982  and  1983,  and  the 
Martins'  personal  tax  return  for  1984. 
Rl-5-124.  Additionally,  the  corporate 
minutes  of  January  7, 1985  were 
enclosed  in  order  to  substantiate  the 
change  in  corporate  officers  and 
Martin's  retirement  Those  minutes 
show  that,  effective  January  7, 1985, 
Martin's  wife  became  the  new  president 
of  the  corporation  at  a  salary  of  $150.00 
per  week  and  that  Martin  became  the 
new  vice  president-secretary  at  a  salary 
of  $100.00  per  week.  Rl-5-13a 

On  November  22, 1985,  the  SSA  issued 
a  Special  Determination  that  Martin  was 
not  entiUed  to  retirement  benefits 
because  the  wages  proportioned  to  him 
and  his  spouse  were  not  commensurate 
%vith  their  respective  value  to  the 
corporation.*  This  determination  was 


Inasmuch  as  nothing  Mr.  Martin  has  claimed  In 
the  way  of  radectioa  hi  services  can  be  verified  at 
this  hma,  he  Is  bsing  placed  in  QR  itatns  and 
assessed  the  seme  rale  of  earnings  for  ISSI  as  hs 
had  in  toes  {S1S,000).  At  the  snd  of  the  year  whan 
personal  snd  oorponle  lax  returns  are  evetlable. 
perhaps  proof  can  be  obtained  to  rapport  his 
allege  Uons. 

SSA  Special  Determination  (Joa  11. 19S4).  Rl-«- 

oe. 

■  In  perttnent  part,  (he  SSA  Special  Detenniostion 
ttates: 


commtmicated  to  Martin  in  a  letter 
dated  November  26. 1985.  R1-6-7Z  The 
letter  also  informed  Martin  that  he  could 
request  reconsideration  within  sixty 
days  as  well  as  submit  additional 
evidence. 

On  December  9, 196S.  Martin 
requested  a  SSA  hearing  and  stated  bis 
disagreement  with  the  SSA 
determination  as  to  his  retirement  as 
follows:  "The  value  of  my  1984  wages  . 
are  irrelevant.  I  am  alleging  retirement 
since  January  1, 1965. 1  am  not  alleging 
retirement  at  any  time  between 
November  25, 1963,  upon  attaining  age 
62.  and  December  31. 1984."  Rl-5-73. 
Therefore,  Martin  changed  his  song  from 
his  two  previous,  unsuccessful 
applications  for  retirement  benefits  by 
abandoning  his  prior  claims  of 
retirement  in  January  1. 1984,  and 
asserting  a  new  retirement  date  of 
January  1, 1985.* 

On  January  21, 1986,  an  administrative 
law  Judge  in  the  SSA  Office  of  Hearings 
and  Appeals  dismissed  Martin's  request 
for  a  hearing  as  premature,  since  he  had 
not  requested  and  obtained  the  requisite 
reconsidered  determination.  R1-&-76.   ' 
Martin  further  was  advised  that,  if  he 
disagreed  with  the  dismissal  of  his 
hearing  request,  then  he  had  the  right  to 
request  the  Appeals  Coimcil  to  review 
the  decision  within  sixty  days.  Rl-5-75. 
On  January  23, 1986.  Martin's  counsel 
completed  a  SSA  Request  for 
Reconsideration  application,  alleging 
Martin's  retirement  as  of  January  1, 
1985.  Rl-5-78. 

The  SSA  Reconsideration  Review 
Section  independently  reviewed  the 
evidence  upon  which  the  original  SSA 
determination  of  Martin's  ineligibility 
for  retirement  benefits  was  based.  In 
affirming  the  initial  decision,  the 
Reconsideration  Determination,  issued 
on  April  15, 1986.  carefully  detailed  the 
record  examination  and  reasoning  imder 
the  applicable  regulations.  Rl-5-80-65. 
The  Reconsideration  Determination 
explabis  the  close  SSA  scrutiny  required 


Ths  reduction  in  l>and  bookings  in  ISM  appear* 
reasonable,  at  does  the  reduction  in  total  earnings 
to  S24,000i)0.  However,  the  proportion  of  wages 
paid  to  the  NH  as  musldan/bandleader,  sad  to  bis 
■pouse  SI  clerk /bookkeeper  Is  not  commensiirate 
with  their  reipectlve  value  to  such  a  business,  ard 
Is  not  supported  by  the  evidence  tubmltted.  It  Is 
therefore  determined  thst  the  NWs  1964  wages  fir- 
deduction  purposes  is  S20.000.00,  and  "QR"  status 
conUnoss. 

SSA  Spedal  Datarminatioo  (Nov.  22, 10S5).  Rl-fr- 
71. 

*  Appellant's  lirief  summarizes  the  issus  In  this  ' 
case  as  being  the  eppiicetlon  of  retirement  benefits 
commencing  In  ISSS,  and  stsles  thst  "|a)ppeUani 
concedee  thst  he  lumacomtfulfy  sttsmptiMl  to 
secure  retiiament  Insurance  for  ISSt,  and  that  no 
benefits  srs  psysble  prior  to  XllliA."  Appellant's 
Brief  St  12-13  (emphsiii  In  origiiul). 
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when  an  individual  arranges  his 
bui>..A.  ^ss  affairs  to  acquire  Social 
Security  benefits  that  ne  would  not 
obtain  otherwise: 

There  is  no  question  that  an  individual  Is 
free  to  arrange  his  business  affairs  in  any 
way  he  wishes  even  if  liis  purposes  [sic]  is  to 
thereby  gain  greater  Social  Security  benefits 
than  would  otherwise  be  available.  However, 
where  it  is  apparent  that  an  individual  liai 
acted  with  this  partictilar  purpose  in  mind,  it 
is  Inctimbent  upon  the  Secretary  to  closely 
scrutinize  the  transaction  and  subsequent 
relationship  of  the  parties  involved  to  assure 
that  that  purported  method  of  operation  is 
one  of  substance  and  not  merely  form.  It  is 
well  established  that  where  the  Secretary 
finds  that  the  realities  of  the  situation  [sic]  do 
not  accord  with  the  alleged  arrangements,  the 
parties  are  to  be  treated  as  reality  dictates. 
Detemination  [sic]  of  an  indivdual's  [sic] 
earnings  for  Social  Sectirity  purposes  must  be 
related  to  the  reaUty  of  his  connection  with 
the  labor  market  and  cannot  be  based  on 
paper  allocation  of  income. 

It  is  incumbent  upon  the  Administration  to 
apply  strict  standards  and  to  closely  scrutize 
[sic]  transactions  of  individuals  who  are  in  a 
postion  [sic]  of  influence  or  control  of  the 
amount  of  earnings  reported  for  services 
rendered. 

Reconsideration  Determination  at  2.  Rl- 
5-81. 

The  Reconsideration  Determination 
contrasts  the  representations  evidencing 
his  retirement  that  Martin  made  to  the 
SSA  with  the  business  realities  that  the 
hntemal  investigation  revealed,  Martin 
stated  that  he  was  not  performing  as 
often  as  he  had  before  1985,  that  he 
worked  fifteen  to  twenty  hours  per 
month  in  1985  as  opposed  to  that 
amoimt  of  time  per  week  previously, 
and  that  his  salary  as  vice  president- 
secretary  was  $100,000  per  week,  while 
his  wife  earned  $150.00  weekly  as 
president.  Martin's  corporate  tax 
returns,  however,  show  gross  receipts  of 
$236,742.00  during  fiscal  year  1983  and 
gross  receipts  of  $213,142.00  for  fiscal 
year  1984.  Since  the  1984  fiscal  year 
included  eight  months  of  1985,  when 
Martin  claimed  that  he  had  curtailed  his 
business  activities,  the  Reconsideration 
Determination  concludes  that  the  slight 
decrease  in  gross  ecunings  in  the  1984 
fiscal  year  compare  with  the  previous 
year  indicated  that  Martin's  business 
activities  and  income  had  not  declined 
significanUy.  Rl-IS-83. 

Martin  also  represented  to  the  SSA 
that  neither  he  nor  his  wife  solicited 
business,  and  that  bookings  were 
arranged  by  the  party  who  hired  the 
band  with  whom  he  and  his  wife  had  no 
dealings.  The  business  expenses  for  the 
1964  fiscal  year,  however,  show 
telephone  expenses  of  $1,076.00.  travel 
and  entertainment  costs  $4,028.80.  gifts 
to  clients  of  $735.00,  office  expenses  of 
$4,318.00.  and  stationery  and  printing 


costs  of  $204.00.  Id.  These  expenses 
indicated  to  the  SSA  that  Martin 
actively  solicited  business.  Furthermore. 
Martin  informed  the  SSA  that  he  has  no 
suppliers  since  the  musicians  purchased 
their  instruments  and  clothing. 
Nevertheless,  the  1984  corporate  tax 
return  reveals  payments  of  $1,549.00  for 
costumes  and  accessories  and  $401.00 
for  entertainment  supplies.  Id. 

Additionally  the  Reconsideration 
Determination  analyzes  the  corporate 
tax  returns,  showing  the  salaries  of 
Martin  and  his  wffe.  The  1982  return 
shows  Martin's  salary  as  $22,254.00  and 
his  wife's  compensation  as  $5,215.00.  the 
1983  return  shows  Martin's  salary  as 
$7,200.00  and  his  wife's  pay  as 
$16,800.00.  and  the  1984  return  shows 
Martin's  full-time  salary  as  $4,050.00  and 
his  wife's  part-time  earnings  as 
$9,250.00.  In  affirming  the  initial  SSA 
determination,  the  Reconsideration 
Determination  concludes  that  Martin 
had  shifted  a  significant  portion  of  his 
salary  to  his  wife,  that  the  value  of  his 
services  was  more  than  his  salary 
represented  because  his  duties  had 
remained  the  same,  and  that  he  was  in  a 
position  to  control  the  amount  of  his 
earnings.* 


*  The  Reconsideration  Determination  contains  the 
following  summary  and  conclusions  pursuant  to  the 
review  of  Martin's  file: 

It  appear*  that  (starting  with  the  fiscal  year 
ending  August  31, 19B4)  the  claimant  shifted  a 
significant  portion  of  his  salary  to  his  wife.  This 
shifi  hss  intensified  as  he  showed  less  for  himself 
and  more  for  Is  [sic]  wife  In  the  tax  period  ending 
August  31. 1965. 

There  is  no  Indication  that  the  duties  and 
responsibilitiei  of  the  claimant'*  wife  have 
increased  and  are  commensurate  with  her 
additional  computation  [sic]. 

In  this  sltustion,  there  1*  a  clo*ed  family 
corporation  which  will  continue  to  operate  a*  It  has 
in  the  past 

There  is  no  question  that  the  claimant  is  *till  in  a 
position  of  control  of  the  corporation  and  can  more 
or  lees  regulate  the  reporting  of  his  earnings  in  such 
a  fashion  thst  is  advantageous  to  him,  while  at  the 
same  lime  there  would  really  t>e  no  significant 
decrease  in  the  total  Income  from  this  buslne**.  It  Is 
inconceivable  to  find  that  the  claimant  will  not  do 
everything  required  of  him  In  the  furtherance  of  this 
business. 

Bssed  on  the  Information  in  file,  It  1*  determined 
that  &e  claimant'*  duties  and  responsibilities  have 
remained  the  same.  The  value  of  bi*  service*  is 
worth  much  more  than  his  paymeiit  He  Is  still  an 
officer  of  his  corporation  and  in  a  position  of 
control.  Moreover,  he  is  in  s  position  where  he  can 
control  the  amount  of  his  esmings. 

Accordingly,  the  initial  determination,  that  he  has 
not  retired  socording  to  aforemenUoned  provisions 
of  the  Social  Security  Act  and  Regulations,  is 
correct 

The  initial  determination  that  Theodore  Martin  is 
not  entitled  to  receive  monthly  Social  Security 
benefits,  based  upon  hi*  work  and  earnings,  i* 
afflrmsd  upon  reconsideratioa 

Reconsideration  Determination  at  S-6.  R1-6-S4- 
85. 


E.  The  Hearing:  Martin  Sings  the  Blues 

Martin  filed  a  hearing  request  on  April 
28, 1988.  and  claimed  that  he  disagreed 
with  the  SSA  reconsidered 
determination  because  he  was  "retired." 
Rl-5-86.  The  hearing  to  determine  if 
Martin  was  retired  on  January  1, 1985. 
was  held  on  July  3. 1966.  before  an 
administrative  law  judge.  Rl-5-17-52.  In 
the  hearing.  Martin  acknowledged  that 
he  managed  the  business,  made  the 
business  decisions,  arranged  die 
bookings,  determined  the  corporate 
salaries,  and  did  promotional  work.  Rl- 
5-25.  27,  34-35.  38.  Yet.  he  stated  that  he 
worked  in  the  business  five  to  ten  hours 
a  week.  Rl-5-36.  He  testified  that  his 
wife's  responsibilities  remained  the 
same  after  incorporation.  Rl-5-34. 
Nevertheless,  they  each  received  a 
salary  of  $400.00  per  month  after 
January,  1985.  Rl-5-36. 

Martin  explained  the  diminished 
bookings,  fifteen  to  eighteen  a  month 
prior  to  January.  1985.  compared  with 
eight  or  nine  per  month  after  that  date, 
as  a  reflection  of  the  times  and  the 
general  preference  for  younger  bands 
playing  rock  music.  Rl-5-25.  27.  Martin 
testified  that  he  directed  or  played  with 
the  band  on  seven  or  eight  bookings  a 
month,  or  approximately  twenty-five  to 
thirty-five  hours  a  month  for  which  he 
was  paid  $80.00  per  hour.  R1-&-39-40. 
This  money  earned  by  Martin  was  in 
addition  to  his  monthly  corporate  salary 
Rl-5-48,  Martin  estimated  that  for 
$100,000.00  gross  income  per  year,  he 
would  make  $10,000.00  to  $15,000.00  net 
profit  Rl-«-48-49.  Martin  also  testified 
that  the  corporation  had  $80,000.00  in 
retained  earnings,  which  he  planned  to 
invest  in  his  retirement  plan.  Rl-5-3d- 
37. 

Although  his  wife  became  the 
corporate  president  on  January  1, 1985, 
she  did  not  mention  any  management 
responsibilities  when  she  testified  as  to 
her  corporate  duties.  She  stated  that  her 
"office  work."  performed  at  home, 
consisted  of  paper  work,  the  payroll  and 
computer  work.  Rl-5-43-45.  While  she 
did  die  "baiJung."  or  made  the  deposits, 
she  was  imable  to  approximate  the 
corporate  gross  income  for  the  then 
current  fiscal  year,  commencing 
September  1. 1985.  Rl-5-45-46.  She  also 
could  not  estimate  the  percentage  that 
business  was  "down"  for  that  year  from 
the  previous  year.  Id. 

The  administrative  law  judge  issued 
his  decision  on  November  25, 1986.  Rl- 
5-11-16.  He  reviewed  Martin's  various 
applications  and  representations  in 
order  to  receive  Social  Security  benefits 
as  well  as  the  applicable  law  and 
regulations.  The  decision  contains  the 
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feUowiog  rtMonint  and  ooochitioof 
itgarding  Martin's  alleged  "retirement;" 

n  to  the  intent  of  the  Social  Security  Act 
that  a  potential  benafldary  be  retirad  writfain 
the  meaning  of  aoch  Act  to  be  eligible  for  htO 
OMMtUy  caih  benefits.  Stanilariy,  it  mntt  aleo 
be  reccigniied  that  tlM  Adadniatratian  iiaa  the 
authority,  and  indeed  die  obUgatioo.  to 
examiae  doaety  any  arrangementa  which 
■ay  have  been  fabricated  for  the  purpoae  of 
mialifying  for  benefita  or  avoiding  benefit 
deductiona  under  the  retirement  test.  In  thia 
regard,  it  ia  lacmnbent  to  rtview  tax 
reporting  itretegtea  and  boolckeeping 
intricadea  to  aacertain  the  actual  facta 
J  upon  dM  iaane  at  bar  *  *  *  In  diia 
,  it  strongly  appeart  that  the  claimant 
haa  been  leee  than  candid  and  die 
raaimnfsmenta  of  carperate  wages  are 
■uapact  The  credible  evidence  suggests  dkat 
the  claimant  has  retained  the  guidance, 
management  end  ective  controi  of  the 
business  operation.  He  admitted  at  die 
hearing  that  he  continaed  to  oversee  the 
business  status,  as  he  bed  prior  to  the  atleted 
"retirement". 

*  *  *  Notwidutanding  the  claimant's 
contentions  It  clearly  appeart  that  Mrs. 
Martin's  duties  constituted  minimal  clerical 
chorea,  the  natore  of  which  were  virtually 
unchanged  after  )anuary  l.  198S,  the  date  on 
which  me  dainiant  alleged  heving  retired.  H 
is  an  ineacapabio  caaduatao  dut  die  vahie  of 
the  claimant's  services  to  the  corporation  has 
been,  and  continaes  to  be,  worth  far  more 
dun  haa  been  reported.  Conversely.  \im 
unchanged  duties  snd  responsibilitiee  of  the 
claimant's  wife  are  certainly  not 
commensurate  with  her  ed)asted 
remuneratkM. 

*  *  "Hm  Social  Security  Act  does  not 
recognlns  dM  arbitrary  rearrangement  of  or 
operation  of  a  bnsinees  between  family 
members  for  die  expieee  parpose  of 
drcumventing  die  retirement  lest  or  of 
shifting  Sodal  Security  coverage.  To  permit 
this  type  of  action  would  contribute  to  e 
defldt  hi  die  Sodel  Security  Triiet  Ptand.  end 
woaU  snrsly  land  to  deisal  die  related 
purpoee  of  Tide  n  of  die  Sodal  Security  Act 

The  undersi^ied  ie  aware  diet  it  ia  not 
improper  for  an  individual  to  arrange  hie 
business  affairs  writh  intent  to  establish 
qualification  for  Sodal  Security  benefita. 
However,  there  is  e  duty  to  examine  the 
raeolttag  situetion  to  determhie  if  die  source 
of  income  ia  a  change  of  farm  rether  than 
substance,  b  diia  caae.  die  claimant's 
allegation  of  retirement  and  swbssi|nent 
alleged  assumptioa  of  his  previous  dutiee  tiy 
his  spouse  ia  not  realiatic  upon  review  of 
Inconsistent  written  statements  and 
testimony.  The  surrounding  factual 
circumstances,  tai  light  of  not  totally  credible 
teetimooy.  support  s  canchmion  dtat  die 
situstioB  ie  maaipalated  and  contrived. 

The  evidence  of  reooid  has  shown  dut  the 
various  arrangements,  widi  rasped  to 
srbitrary  setting  of  salarlea.  dM  shtfting  of 
coiporata  oflioe.  the  emoont  of  time  spent  in 
budness  affairs  and  dM  oontfandng  control  of 
such  affairs  araoont  to  no  BM>re  dien  a  device 
whereby  dM  daimanl  has  sought  to  divert  his 
earning,  for  Sodal  Sacarity  pofpoees  to  his 
wife  though  he  BMintained  oositrob  of  the 
buainess  (and  incouM)  and  continued  to 


perform  sesanUally  dM  same  subetantial 
services  aa  he  had  prior  to  hia  alleged 
retirement  *  *  *  ^  his  testimony  and  odiar 
evidanoe.  it  is  ondispated  that  die  daimant 
haa  alweys  been  the  dooainent  force  behind 
dM  basiness  entity  and  haa  oonttaiuad  to  be. 
Despits  die  oorponte  arrangement  the 
preponderant  evidence  indieetea  that  the 
claimant's  wife  is  a  nominal  officer  at  most 
and  she  has  remained  a  subordinste 
employee  of  the  oorporetion.  H  is  the 
daimant  who  haa  bean,  and  haa  remafaiad  hi 
position  to  altar  the  payment  of  corporate 
salariea  and  to  control,  by  his  design,  the 
profltabUity  of  die  busfaiess  venture.  FWther 
doubt  is  csst  on  die  deimant's  allegadons  of 
retirement  upon  review  of  the  dsiment's 
recent  corporate  and  Federal  tawome  tax 
returns,  which  show  the  eamhigs  of  Mrs. 
Martin  suddanlv  increaaing  over  the  past 
dtree  years  with  a  proportionately 
corresponding  decrease  in  the  earnings  of  the 
defanant  The  vaHd  nature  of  these  entries  is 
to  question  when  one  considers,  as  dM 
daimant  aasphatlcally  taatlflad.  dMt  diare 
had  been  declining  buainaea  raceipte  during 
die  same  period. 

In  view  of  the  foregoing.  It  has  been 
concluded  thet  the  daimant  was  not 
"retired",  withta  dM  meening  of  dM  Sodal 
Security  Act  throughout  calender  (sic)  years 
1864, 1986  and  dwa  far  in  isae.  Conaid(Brii« 
the  daimant's  testiaiony  as  to  dM  current 
number  of  houra  spent  playing  with  the  band, 
his  rate  of  pey,  die  current  average  number  of 
playing  engegements  per  month,  and  his 
pattern  of  earnings  as  evidenced  by  his 
Sodal  Security  earnings  record,  it  has  been 
oonduded  dut.  for  Sodal  Security  retirement 
test  purposes,  die  claimant's  total  yeariy 
earnings  for  taxable  years  1M4  and  1085  haa 
been  annually  tXkOeo  with  a  similar  amount 
expected  far  dM  taxable  year  1988. 

Office  of  Hearings  and  Appeals 
Decision  at  9-4  (Nov.  25. 1960).  Rl-5-l»- 
15.  Therefore,  the  administrative  law 
judge  determined  that  Martin  had  failed 
to  establish  that  he  was  retired  and 
entitled  to  Sodal  Security  benefita. 
Accompanying  the  deciaion  was  a 
notification  informing  Martin  that  be 
could  request  review  of  the  decision  by 
the  8SA  Appeals  Council  within  sixty 
days;  Rl-45-lO. 

On  December  1, 1986,  Martin's 
counael  requested  review  of  the 
adminiatrative  law  fudge's  dedsion  by 
the  Appeals  Council  because  Martin 
claimed  that  he  had  "been  'retired'  since 
lanuary  1. 1965."  Rl-5-5.  Fincting  no 
baais  uitder  SSA  regulations  for  granting 
a  review  of  the  bearing  deciaion,  the 
Appeals  Council  on  February  2. 1987, 
denied  Martin's  request  for  review  and 
informed  him  that  the  hearing  dedsion 
was  the  final  dedsion  in  his  case  by  the 
Secretary.*  Rl-5-3-4.  Martin  further 


was  advised  that  be  had  sixty  daya  frorti 
receipt  of  the  denial  of  review  of  the 
Appeab  Council  to  file  a  complaint  is 
district  court. 

F.  The  Scon  of  Martin  'a  Mu»ic  in  the 
District  Court 

Having  exhausted  his  administrative 
remedies,  Martin  filed  a  complaint  In  the 
United  States  Diatrict  Court  for  the 
Southern  District  of  Florida  on  March  12, 
1967,  pursuant  to  section  20S(g)  of  the 
Sodal  Security  Act  (the  Ad),  codified  aa 
amended  at  42  U.S.C  401(g).  (1982).*  Rl- 
1.  Plaintiff  Martin  moved  for  summary 
judgment  alleging  that  he  had  proved 
that  he  was  retired  withbi  the  meaning 
of  the  Act  that  be  was  entitled  to 
perform  significant  services  on  a  limited 
basis  as  an  employee  of  the  corporation, 
that  his  salary  represented  a  valid 
corporate  dedsion  as  to  the  value  of  hia 
reduced  services,  that  there  was  no 
evidence  that  wages  were  shifted,  and 
that  plaintiff's  actual  compensation  was 
less  than  the  amount  which  would 
necessitate  a  dedudion.  The  Secretary 
moved  for  judgment  on  the  pleadings, 
contending  that  the  evidence  showed 
that  after  formation  of  the  corporation, 
plaintiff  and  his  wife  shifted  salaries  in- 
a  manner  which  was  not  commensurate 
with  the  value  of  their  services. 
Accordingly,  defendant  argued  that 
Martin's  services  in  1965  were  bi  excess 
of  the  exempt  amount  for  retirement  and 
that  plaintiff  failed  to  establish  his 
retirement,  effective  January  1, 1965,  for 
Sodal  Security  purposes. 

After  reviewing  the  entire  record,  the 
distrid  court  on  ]une  10, 1988,  Issued  its 
opinion  affirming  the  Secretary's  final 


*  The  toUewiog  tUndards  sovem  review  of  ae 
•dmiaktiattve  law  todgi't  dadsion  by  IIm  Appeala 
Cottodl: 

(a)  The  Appeals  Ce— cil  will  raviaw  •  caM  If— 

(1)  Ite*  appaats  Ie  be  aboae  of  discrttloa  by  tlM 
•dmlnistratii^  law  (udge; 


(2)  TiMte  Is  aa  anor  of  law; 

(3)  Tlw  action,  findlnsi  or  condusioos  of  tha 
■ifailiiitlratlve  law  Jttdgs  are  not  iupperted  t>y 
subetantial  tvtdsiioa;  or 

(4)  Ulan  is  a  Iwoad  policy  or  procedural  iasua 
ttwt  may  afhci  die  asasral  pubUc  Inleraat 

(b)  if  oaw  and  malarial  evldaace  ia  sabaiin«l 
widi  Ibe  request  ior  review.  Uie  Appeals  Council 
sImU  evaluala  lb«  antire  record.  It  wiH  llien  review  • 
dw  caae  if  H  finds  lliat  the  adnidstrativa  law 
iadgs's  aedon.  Bndiags.  or  eoociaaiaa  la  eoBtiaiy  lo 
the  weiglil  of  the  evidanoe  cuiienlly  in  tlie  reconL 

SO  CFR  1 4ia.l470  (1SS5).* 

*8lBoa  Um  Martin  caso  involvea  a  tide  0  daia, 
rathar  than  a  litlo  XVI  claim,  the  Bsore  appropriate 
dtaHoa  would  bo  10  CFR  1 40«.S7a -which  eontabia 
language  that  li  identical  to  1 41S.147a  |Ed.  Note.) 

*  In  pamnant  part  1 408U)  provtdaa: 

Any  taidividual.  after  any  Anal  dadaioB  ot  die 
Secretary  made  after  a  hearing  to  wiiich  ha  waa  a 
party,  itrespecdve  of  tlie  smount  in  coatroverw, 
may  obtain  a  review  of  such  dedsion  by  a  dvd 
aciioa  ooeunanoad  within  sixty  days  alter  the 
Miitag  lo  Urn  of  nodce  of  saoh  dadeion  or  wHMe 
such  furtliar  daw  as  tha  Secretary  may  allow.  Sash ' 
action  shall  be  bioushi  in  die  district  couri  of  dM 
Unilad  States  for  dw  |udicial  dietrict  hi  whidi  die 
piaindff  raaidaa.  or  has  his  prindpd  plaoe  of 


42U8C4QB(t)ilSS2). 


decision,  denying  plaintiff's  motion  for 
summary  judgment,  and  granting 
defendant's  motion  for  judgment  on  the 
pleadings.  Rl-14.  The  district  court 
conduded  Uiat  Martin  had  faUed  to 
meet  his  burden  of  proving  tiiat  he  had 
not  earned  wages  in  excess  of  the 
maximum  amount  provided  by  law.  Rl- 
14-11.  Spedflcally,  the  distrid  court 
found  that  the  Secretary's  decision  was 
corred  because  Martin  and  his  wife 
shifted  incomes  without  substantial 
changes  in  their  corporate  services,  and 
because  the  Martins'  1985  personal 
income  tax  return  shows  an  unexplained 
dividend  payment  of  $32,599.00.  Rl-14- 
10-11. 

Plaintiff  timely  moved  to  alter  or 
amend  judgment  under  Federal  Rule  of 
Civil  Procedure  59(e).  Rl-15.  Witii 
respect  to  the  dividend  payment 
appearing  on  the  Martins'  1985  personal 
income  tax  return,  plaintiff  argued  that 
he  had  not  been  questioned  by  the  SSA 
regarding  this  amount  and  that  the 
dividends  were  first  mentioned  by  the 
Secretary  in  the  memorandiun  in 
support  of  his  motion  for  judgment  on 
the  pleadings.  Martin  contended  that  he 
should  not  be  denied  Social  Seciulty 
benefits  baaed  on  a  factual  issue  first 
raised  on  judidal  review  and  that  the 
administrative  record  ordinarily  could 
not  be  supplemented  at  the  appellate 
level.  Nevertheless,  he  added  to  the 
record  a  copy  of  the  Martins'  entire  1985 
personal  tax  return  in  order  to  show  that 
the  subject  dividends  were  from 
investments  independent  of  Ted  Martin 
Enterprises,  Inc  as  well  as  the  Martins' 
1966  individual  tax  return  and  the  1984 
and  1985  corporate  tax  returns  in  order 
to  show  that  the  corporation  was  not 
paying  him  dividemU  in  lieu  of  salary. 
Pending  the  distrid  court's  decision 
regarding  altering  or  amending 
judgment  plaintiff  appealed  Uie  district 
court's  judgment  to  this  cotui  to 
preserve  his  appellate  right  in  the  event 
that  the  pending  motion  did  not  toll  the 
appeal  time  imder  rule  4  of  the  Federal 
Rules  of  Appellate  Procedure." 

The  district  court's  December  12, 1988 
order  concerning  plaintiff's  Rule  S9(e) 
motion  reaffirms  as  reasonable  the 
administrative  law  judge's  ctmclusion 
that  Martin  was  not  retired  witldn  the 
meaidng  of  the  Ad  as  well  as  its 
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*  In  oppoeHioH  to  plaiatlfrs  moUon  to  altar  or 
amend  dwjudgeentdw  defendant  Secretary 
contended  that  pidaUffs  ralaiag  argaiaanis  whldi 
could  have  been  auda  befote  Mamsot  was  sntared 
end  offsrint  evldenoe  wUch  did  not  oonstituto 
newly  disoevered  evideaee  wes  ea  hnpeneisdUe 
use  of  rule  me).  SS-ia-1  Coaosm  Ihal  die  district 
court  Bight  be  persuaded  by  this  aigwaanl  wes  die 
basis  for  piaindfrs  fiilog  Us  ootfoe  of  appeal  while 
dw  district  ooarfs  ruling  on  Us  rule  S8(e)  motloa 
was  pending. 


consideration  of  the  aubjed  dividends. 
R2-22.  Regardhag  the  dividends,  the 
disbid  court  found  that  die  tax 
information  was  part  of  the  record 
reviewed  by  the  administrative  law 
judge  and  that  plaintiff  could  have 
supplemented  die  record  at  the 
administrative  hearing  or  before  entry  of 
the  distrid  court's  judgment  Therefore, 
the  district  court  rejected  plaintiff's 
bu'uioission  of  new  evidence  at  the 
judidal  level  when  the  proper  fonun 
was  the  administrative  level  and  denied 
plaintiff's  motion  to  alter  or  amend  the 
judgment  Consequentiy,  the  district 
court  conduded  that  all  parties  had  the 
opportunity  to  present  their  positions 
and  that  the  dividend  issue  was 
properly  considered*  Because  the 
distiict  court's  ruling  on  plaintiff's  Rule 
S9(e)  motion  nullified  Martin's  former 
appeal  to  this  court  pursuant  to  rule 
4(a)(4),  >o  plaintiff  Martin  filed  a  second 
notice  of  appeal  on  December  14, 1988, 
from  tile  June  10, 1988  final  judgment  of 
the  district  court  to  this  court. 

n.  The  Legal  OrcfaestratioD 

A.  The  Critical  Review  of  Martin's 
Music 

Our  review  of  the  Secretary's 
decision,  as  that  of  the  district  court,  is 
demarcated  by  a  deferential 
reconsideration  of  the  findings  of  fad 
and  an  exacting  examination  of  the 
condusions  of  law.  See  Graham  v. 
Bowen.  790  F.2d  1572. 1574-75  (11th  Cir. 
1986).  The  Act  dictates  tiiat  die 
Secretary's  factual  findings  are 
conclusive  if  supported  by  "substantial 
evidence."  > » 42  U.S.C  405(g)  (1982). 


•  Appeilanfs  reply  brief  states  dial  die  subiect 
dividends  were  onaxplalBad  on  die  Maitias'  federal 
income  tax  return  becauae  tiiay  derived  from 
investment  anrelated  to  Ted  hlarttn  Enteiprises. 
Inc.  and.  therefore,  were  pteausoptlvely  excluded  as 
excees  wagss  pursaaot  to  42  U&CA  41l(aX2). 
Appellant's  Reply  Brief  at  IS.  Since  we  have  found 
diat  die  dividend  payment  on  dw  Martins'  ises 
personal  InoaeM  tax  return  is  not  detenninadve  to 
our  holding  herein  and  diet  die  shifdi^  of  corporate 
incomes  without  oomsMosurato  «*»«^g^  ta 
corporate  services  it  sufBdenI  evidence  for  our 
decisioa  we  will  not  address  tlia  dividend  payment 
shown  on  the  Martins'  ISSS  tax  return. 

><>  In  pertinent  part  nda  4(aM4)  ptovidea: 

If  a  timely  aodon  aader  die  Federd  Rdes  of  Civil 
IVocedura  is  filed  in  die  district  court  by  any  party: 
*  *  '(ill)  under  ndeSS  to  alter  or  amend  die 
iudgment*  *  *.  die  thne  for  apped  for  all  partlet 
shall  ran  bom  the  entiy  of  die  order  denying  a  new 
trial  or  panting  or  daiqriiig  any  other  such  motioo. 
A  notice  of  appeal  filed  bddre  the  disposition  of  of 
any  of  die  atwve  motions  shall  iiave  no  effect  A 
new  notice  of  apped  must  lie  filed  widdn  tha 
prescribed  time  measured  from  tlie  entry  of  the 
order  disposing  of  dw  BMtion  as  provided  aiiova. 

FedJtAppJ>.4(aK4l. 

'  ■  Tha  Sacrstary's  factod  findings  are  reviewed 
by  the  following  standard 

Tha  findings  of  the  Secretary  as  to  any  fact  if 
supported  by  substandd  evidsnoe.  stiail  lia 
conclusive,  and  where  a  dafan  has  tteen  denied  by 


Therefore,  "(wje  may  not  dedde  die 
facts  anew,  rewelgh  die  evidence,  or 
substitute  our  judjpnent  for  that  of  the 
Secretary:''  ratiier  "(wje  must  scrutinize 
the  record  as  a  whole  to  determine  if  the 
decision  reached  is  reasonable  and 
supported  by  substantial  evidence." 
Bloodsworth  v.  Heckler,  703  F.2d  1233, 
1286  (llUi  Cir.  1963)  (dtations  omitted): 
see  Powell  ex  rel.  Powell  v.  Heckler.  773 
F.2d  1572. 1575  (lltii  Cir.  1985)  (per 
curiam).  Substantial  evidence  as  to  the 
Secretary's  factual  findings  is  more  than 
a  scintilla,  but  less  than  a 
preponderance:  "[i]t  is  such  relevant 
evidence  as  a  reasonable  person  would 
accept  as  adequate  to  support  a 
conclusion."  >*  Bloodsworth.  703  F.2d  at 
1239  (citing  Richardson  v.  Perales,  402 
U.S.  389. 401. 91  SJCt  1*20, 1427,  28 
LEd2d  842  (1971)):  see  McRoberta  v. 
Bowen.  841  F.2d  1077, 1080  (lldi  Cir. 
1988):  Hillsman  v.  Bowen.  804  F.2d  1179, 
1180^1  (lltii  Cir.  1986)  (per  curiam^ 
Walden  v.  Schweiker,  672  F.2d  835, 838- 
39  (lldi  Cir.  1962). 

Even  if  the  evidence  preponderates 
against  the  Secretary's  factual  findings, 
we  must  affirm  if  the  decision  reached  is 
supported  by  substantial  evidence. 
Sewell  V.  Bowen,  792  F.2d  1065, 1067 
(lltii  Cir.  1986):  MacGregor  v.  Boweiu 
788  F.2d  lOSa  1053  (lltii  Cir.  1986): 
Bloodsworth,  703  F.2d  at  1239. 

In  contrast  to  the  deferential  review 
accorded  to  the  Secretary's  findings  of 
fact  the  Secretary's  conclusions  of  law, 
including  applicable  review  standards, 
are  not  presumed  valid.  MacGregor.  786 
F.2d  at  1063:  Smith  v.  Heckler,  7Vr  F.2d 
1284, 1285  (lltii  Cir.  1963):  Wiggins  v. 
Schweiker.  679  F.2d  1387, 1389  (lltii  Cir. 
1982):  Smith  v.  Schweiker.  646  F.2d  1075, 
1076  (5tii  Cir.  Unit  A  June  1961).  The 
Secretary's  failure  to  apply  the  corred 
legal  standards  or  to  provide  the 
reviewing  court  with  suffident  basis  for 
a  determination  that  proper  legal 
prindples  have  been  followed  mandates 
reversal  Gibson  v.  Heckler.  779  F.2d 
619,  622  (lltii  Or.  1968);  Bowen  v. 
Heckler.  748  F.2d  629, 635-36  (lltii  Cir. 
1984):  Smith.  707  F.2d  at  1285:  Wiggins. 


the  Secretary,  or  a  dedsion  is  rendered  under 
subsection  (b)  of  this  sactioe  which  ia  adverse  to  an 
individud  wiio  was  a  party  to  tha  liearing  Iwfore 
the  Secretary,  becauae  of  failure  of  the  claimant  or 
such  individiid  to  submit  proof  in  oooiormity  wldi 
any  reguladon  prescribed  under  subsection  (a)  of 
this  eectioa,  die  court  shall  review  only  die  <|uestion 
of  conformity  with  such  rsgaladoas  end  the  validity 
of  such  ragulationa. 

42  U.S.C  40S(g)  (18S2). 

*>  The  Hevendi  Circuit  dtematively  has  held  dut 
"  '(t]fae  "sttbstantld  evidence"  test  is  met  if  a 
reasonable  person  woald  accept  tlie  evidence  in  tiie 
record  as  adeqaata  to  support  tfas  challenged 
condasloiL' "  HoUaday  v.  Bowea,  b*B  iL2d  ia)& 
120S  (lldi  Cir.  ISSS)  (quodi«  Boyd  v.  Heckler,  70« 
F.2d  nor.  1200  (lldi  Or.  1963)). 
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679  F^d  at  1389;  aae  Ambers  v.  Heckler, 
736  F^  1467, 1470  (11th  Cir.  1964). 
Under  the  differing  review  standards  for 
findings  of  fact  and  conclusions  of  law, 
we  analyze  the  Secretary's  decision  in 
this  case. 

A  The  CompoatUon  of  the  Law,  Creating 
Cadence  From  Martin  'a  Cacophony 

The  administrative  law  judge  based 
his  factual  findings  not  only  upon  the 
hearing  before  him,  but  also  upon 
Martin's  entire  SSA  record  including  his 
September  23, 1963  and  January  5, 1984 
applications  for  Social  Seoirity  benefits, 
and  his  request  for  reconsideration  of 
the  SSA  decision  finding  that  he  was  not 
retired.  The  administrative  law  judge 
reviewed  the  responsibilities  of  Martin 
and  his  wife  before  and  after  the 
incorporation  of  their  business  in  1982. 
He  found  that  Mrs.  Martin's  clerical 
duties  remained  the  same. 

The  administrative  law  judge 
carefully  examined  the  participation  of 
Martin  and  his  wife  in  the  corporation 
as  of  January  1, 1965,  the  alleged  date  of 
Martin's  retirement.  He  found  the 
shifting  of  corporate  offices,  the 
arbitrary  setting  of  salaries,  the  amount 
of  time  respectively  spent  by  Martin  and 
his  wife  on  business  matters,  and  the 
continuing  control  of  the  corporate 
business  by  Martin  to  be  significant.  The 
administrative  law  judge  was  influenced 
by  Mrs.  Martin's  lack  of  knowledge  of 
the  current  fiscal  year  at  the  hearing 
despite  the  fact  that  she  was  president 
of  the  corporation.  He  found  that  she 
waa  a  nominal  officer  and  that  she 
remained  a  subordinate  employee  of  the 
corporation.  In  contrast.  Martin  retained 
management  and  active  control  of  the 
corporation  after  his  alleged  retirement 

llie  administrative  law  judge's  review 
of  the  Martin's  corporate  and  personal 
tax  returns  revealed  that  Martin's  salary 
decreased  proportionately  with  his 
wife's  increase  in  salary  over  the  period 
1962  to  1965.  He  found  that  Martin's 
value  to  the  corporation  was  worth  more 
than  had  been  reported  and  that  the 
unchanged  duties  of  his  wife  were  not 
commensurate  with  her  adjusted 
remuneratioa  Any  decrease  in  business 
or  income  was  attributed  to  the 
diminished  maricet  for  Martin's  music 
rather  than  to  his  retirement  ."The 
administrative  law  judge  further 
determined  that  not  only  was  Martin  not 
retired  in  1964  or  1965.  but  also  that  his 
annual  earnings  for  those  years  were 
$20,OOaoa  Based  upon  his  review  of 
Martin's  inconsistent  written  statements 
and  testimony,  the  administrative  law 
judge  found  that  Martin's  alleged 
retirement  was  unrealistic  and  that  the 
various  corporate  arrangements  were 
manipulated  and  contrived  by  Martin  in 


order  to  divert  his  corporate  earnings  to 
his  wife  for  Social  Security  purposes. 
After  the  Appeals  Council  declined 
review,  the  administrative  law  judge's 
decision  became  the  final  decision  of  the 
Secretary. 

Our  review  of  Martin's  SSA  record 
shows  substantial  evidence  for  the 
administrative  law  judge's  factual 
findings.  Because  Martin  maintained 
control  of  the  corporation  after  January 
1, 1965,  we  also  find  that  he  was  not 
retired  as  of  that  date  and  that  the 
allocation  of  compensation  for  Martin 
cuid  his  wife  was  not  representative  of 
their  respective  services.  Even  if  our 
review  of  the  facts  were  not  so  narrowly 
circumscribed,  we  would  conclude  that 
the  factual  findings  of  the  Secretary  are 
an  accurate  evaluation  of  the  evidence. 

Our  review  of  the  Secretary's  legal 
conclusioiu  requires  a  more  exacting 
scrutiny.  We  must  determine  whether  or 
not  the  Secretary  correctly  applied  the 
relevant  law  to  Uie  facts  in  this  case. 
The  Act  explicitly  specifies  the  criteria 
for  entitlement  to  Social  Security 
benefits: 

Every  individual  who — 
(1]  la  a  fully  insured  individual  (as  defined 
in  section  414(a)  of  this  title]. 

(2)  Hat  attained  age  62,  and 

(3)  Has  filed  application  for  old-age 
insurance  benefits  or  was  entitled  to 
disability  insurance  benefits  for  the  month 
preceding  the  month  in  which  he  attained 
retirement  age  (as  defined  in  section  410(7)  of 
this  title). 

shall  be  entitled  to  an  old-age  insurance 
benefit  for  each  month  *  *  *. 

42  U.S.C.  402(a)  (Supp.  II 1984).  We 
conclude,  as  did  the  Secretary,  that 
Martin  met  the  ostensible  requirements 
for  Social  Security  benefits. 

If  a  qualified  applicant  continues  to 
receive  employment  income,  then  the 
Act  authorizes  the  Secretary  to  impose 
deductions  from  retirement  benefits  in 
order  to  offset  earnings  in  excess  of 
sUtutory  limits.  42  U.S.C  403(b)  (Supp. 
n  1964).  The  Act  provides  that 
deductions,  based  on  a  qualified 
individual's  wages  or  self-employment 
income,  shall  be  made  from  any 
payment  to  which  an  individual  is 
entitled  until  the  total  of  the  deductions 
equals  the  individual's  benefit  for  any 
month  that  he  is  charged  with  excess 
earnings.*'  Deductions  are  determined 


by  applying  the  "annual  earnings 
test"  >«  20  CFR  404.415  (1985).  This  test 
applies  to  two  categories  of  income 
recipients:  wage  earners  and  self- 
employed  individuals.  In  determining 
the  entitlement  of  individuals  in  these 
two  classifications  during  their  initial  or 
"grace  year"  of  retirement  the  Secretary 
must  ascertain  that  the  self-employed 
applicant  does  not  continue  to  provide 
substantial  services  to  his  business, 
while  the  wage-earning  applicant  is 
restricted  in  the  amount  of  his  monthly 
earnings.  20  CFR  404.43a  404.435(c)  & 
(d),  404.446  (1985). 

As  an  officer  of  Ted  Martin 
Enterprises,  Inc.,  Martin  is  a  wage- 
earning  employee.  42  U.S.C.  410(j)(l) 
(1982).  Therefore,  the  Secretary 
appropriately  considered  the  amount  of 
Martin's  monthly  earnings  pursuant  to 
the  statutory  exempt  amounts.  20  CFR 
404.430.  Under  the  Act  and  regulations, 
a  beneficiary  under  age  sixty-five  in 
taxable  year  1985  could  earn  $5,400.00; 
benefits  were  deductible  for  any  month 
that  the  beneficiary  earned  in  excess  of 
$450.00.1*  42  U.S.C.  403(b)  ft  (f)  (Supp.  U 
1984);  49  FR  43,775, 43,777-78  (1984). 


'*  The  provisions  (or  bonofit  deductioiis  is  as 
(oUowK 

(b)  IMactioas  on  aocount  of  work 

(1)  DaducUoos,  la  such  tmoants  sad  at  such  tima 
or  ttsMS  as  the  SacNlary  shall  detamiiiM,  shall  bs 
mad*  from  any  paynanl  or  payaaats  nndar  this 
rabcbaptar  to  which  an  iadivMhial  is  andtlad.  and 
bom  any  payBsnl  or  payments  to  which  any  other 
persona  are  enUtlod  on  the  basis  of  such 


Individual'i  wsget  and  self-employment  Income.  . 
until  the  total  of  such  deduction*  equal»^ 

(A)  Such  Individual'i  benefit  or  benefiti  under 
•ection  402  of  this  title  or  any  months,  and 

(B)  If  tuch  Individual  was  entitled  to  old-age 
insurance  benefits  under  section  402(a)  of  this  title 
for  such  month,  the  benefit  or  benefits  of  all  other 
persons  for  such  month  under  section  402  of  tliis 
title  based  on  such  individual's  wages  and  self- 
employmant  income,  if  for  such  month  he  is  charged 
with  excess  earnings,  under  the  provision  of 
subsection  (f)  of  this  section,  equal  to  the  total  of 
benefits  referred  to  in  clauses  (A)  and  (B).  If  the 
excess  earnings  so  charged  are  less  than  such  total 
of  benefits,  such  deductions  with  respect  to  such 
month  shall  t>e  equal  only  to  the  amount  of  such 
excess  earnings. 

42  U.S.C  403(b)(1)  (Supp.  n  1964). 

■*  The  annual  aaralngs  test  is  described  as 
follows: 

Deductions  because  of  excess  earnings:  annual 
earnings  last 

(s)  Deduction!  becauM  of  benefido/y't  eaminga. 
Under  the  annual  earnings  test,  deduction*  are 
made  from  monthly  benefits .  .  .peysbletoa 
benafldary  for  eadi  month  in  a  taxable  year 
(whether  a  calendar  year  or  a  fiscal  year)  beginning 
after  December  1954  hi  which  the  beneficiary  is 
under  age  72  (age  70  after  December  19S2)  and  to 
which  excess  earnings  are  charged  under  the 
provUlons  described  in  1 404434. 

20  CFR  404.41S(a)  (1985). 

■*  We  nolo  that  the  Saoetary  used  the  exempt 
earning  amounts  applicable  to  a  benefldary  aged 
sixty-five  in  1965: 17,32000  annually  and  ISIOXX) 
monthly.  Rl-5-12.  Because  Martin  was  not  sixty- 
five  on  January  1, 1986,  we  have  used  the  exempt 
earning  smounis  for  a  benefidaiy  under  age  sixty- 
five.  Sfaice  the  exempt  earnings  amounts  for  a 
beneficiary  aged  sixty-five  are  greater  than  thoee 
for  a  benefldary  aged  sixty-five  are  greater  than 
those  for  a  benefldary  mder  sixty-five,  Martin's 
earnings  surpassed  the  applicable  exempt  amounts 
even  mors  then  the  Secretary  (bund.  The  Secretary's 
use  of  the  incorrect  exempt  earning  amounts, 
therefore.  Is  inconseqnentlai  because  the  result 
remains  the  same. 
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The  Act  establishes  a  presumption  of 
excess  earnings  as  follows: 

For  purposes  of  clause  (E)  of 
paragraph  (1) — 
•        •       •       •       • 

(B)  An  individual  will  be  ptetumed.  with 
respect  to  any  month,  to  have  rendered 
services  for  wages  (determined  as  provided 
in  paragraph  (5)  of  this  subsection]  of  more 
than  the  applicable  exempt  amount  as 
detennlned  under  paragraph  (8)  until  It  is 
8ho%vn  to  the  satisfaction  of  the  Secretary 
that  such  individual  did  not  render  such 
services  in  such  month  for  more  than  such 
amount 

42  U.S.C.  403(f)(4)(B)  (1962)  (emphasis 
added).  Wages  are  defined  to  mean  all 
employment  remimeration.  irrespective 
of  the  name  by  which  the  compensation 
is  designated  or  the  way  in  which  it  is 
paid.  20  CFR  404.1041  (1965).  An 
applicant  for  benefits  must  submit  the 
evidence  necessary  to  establish  that  all 
entitlement  requirements  are  met  and 
failure  to  submit  such  evidence  shall  be 
the  basis  for  the  SSA  to  determine  that 
the  conditions  for  receipt  of  Social 
Security  benefits  have  not  been  met  20 
CFR  404.701-700  (1985).  The  claimant 
therefore,  has  the  burden  of  rebutting 
the  presumption  of  excess  earnings 
under  the  Act' •  42  U.S.C  403(f)(4)(B). 
Utilizing  this  statutory  presumption  of 
excess  earning  for  Martin,  the  Secretary 
properly  concluded  that  he  failed  to 
provide  an  adequate  rebuttal. 

Furthermore,  in  the  SSA 
Reconsideration  Determination  and  the 
final  decision  of  the  Secretary,  the  intent 
of  the  Act  was  emphasized:  In  order  for 
a  potential  beneficiary  to  receive 
monthly  cash  benefits,  he  must  be 
retired  imder  the  Act  Therefore,  the 
SSA  has  the  authority  and  obligation  to 
scrutinize  any  tax  reporting  strategies 
which  appear  to  be  for  the  purpose  of 
qualifying  for  benefits  and  avoiding 
benefit  deductions.  While  incorporation 
in  order  to  receive  Social  Security 
benefits  is  penniasible  imder  the  Act 
the  Secretajy  must  be  assured  that  the 
alleged  retirement  is  legitimate,  actual 
and  bona  fide.  In  this  case,  the  shifting 
of  corporate  offices  and  salaries,  while 
corporate  responsibilities  remained  the 
same,  created  suspicion  as  to  the 
realities  of  tiie  situation. 

The  Eleventh  Circtdt  had  not 
addressed  specifically  the  facts 
presented  in  this  case.  In  addition  to  our 


>•  See  also  GBften  v.  McAonison.  331  P.  Supp. 
lOOa  lOOS  (D.  CoMS.  isn)  ("To  deisel  his  daim,  Iha 
hearing  examiner  was  not  required  to  find 
affirmatively  diet  Carlson  did  in  fad  receive 
eamiap  of  seek  a  ehaiMlar  and  aaMMmt  but  only 
that  Carbon  had  tailed  la  sostain  his  burden  of 
proving  that  he  had  not  The  inquiry  here  Is  whether 
there  is  sobatenlial  evidence  on  the  record  to 
support  the  heertng  imawiasi's  flndbig  dial 
Carlson's  proof  of  Ms  own  allgibihty  was  lacldng."). 


direction  frt>m  the  Act  and  regulations, 
we  approve  and  adopt  the  test  used  by 
the  Sixth  Circuit  for  "piercing  the  veU" 
of  "fictitious  family  salary 
arrangements."  where  a  daimant's 
alleged  retirement  and  consequent 
shifting  of  salary  to  a  family  member  is 
for  the  purpose  of  receiving  Social 
Sectirity  benefits.  Heer  v.  Secretary  of 
Health  Br  Human  Serve.,  670  P.  2d  653, 
655  (eth  Or.  1962)  (per  curiam).  In  Heer, 
the  claimant  and  his  wife  were  tiie  sole 
shareholders  and.  respectively, 
president-secretary  and  vice  president- 
treasurer  of  a  closely  held  corporation. 
The  corporation  so  operated  for  ten  to 
twelve  years.  «vith  the  claimant 
receiving  twice  the  salary  of  his  wife. 
When  the  claimant's  request  for 
retirement  was  accepted  by  the  Board  of 
Directors,  consisting  of  claimant  and  his 
wife,  the  wife  was  elected  president  at 
the  claimant's  former  salary  as 
president.  The  claimant  continued  to 
serve  the  corporation  as  secretary,  but 
without  compensation.  SubsequenUy. 
the  wife-president's  salary  was 
increased  significantiy.  The  facts 
revealed  that  after  the  claimant's 
alleged  retirement,  his  responsibilities 
changed  very  UtUe,  and  that  the  duties 
of  his  wife  did  not  alter  appreciably. 

In  reviewing  these  facts,  the  Secretary 
found  that  the  wife-president's  salary 
was  the  sole  income  of  the  claimant  and 
his  wife.  Since  the  wife's  duties  were 
unchanged,  the  Secretary  assigned  to 
her  the  amoimt  of  her  former  salary 
before  the  claimant's  alleged  retirement 
as  the  reasonable  value  of  her  services, 
and  the  remainder  of  her  salary  to  the 
claimant  as  the  value  of  his  services  to 
the  corporation.  Because  the  claimant's 
salary  then  exceeded  the  exempt 
amoimt  under  the  Act  the  Secretary 
denied  him  retirement  benefits. 

Concluding  that  the  Secretary  has  the 
authority  to  examine  substance  over 
form  of  business  transactions  and 
relationships  under  the  Act  the  Sixth 
Circuit  established  the  following  factors 
for  analyzing  and  penetrating  the 
superfidalities  of  unrepresentative 
family  salary  arrangements: 

(1)  Whether  die  claimant  continues  to 
confribute  substantial  and  valuable 
services  to  the  corporation; 

(2)  Whether  the  family  member 
receiving  the  income  increases  his  or  her 
duties  commensurate  with  the  increase 
in  salary;  and 

(3)  Whether  die  family  member's 
income  is  used  to  support  the  daimant 
Id;  see  also  Gardner  v.  Hall,  368  F.2d 
132. 135  (lOdi  Cir.1966)  ('The  Secretary 
has,  without  question.  Uie  authority  and 
the  duty  to  pierce  any  fictitious 
arrangements  among  family  members, 
and  others,  to  shift  salary  payments 


from  one  to  the  other  vidian  the 
arrangement  is  not  in  accord  with 
reaUty."):  Dondero  v.  Celebrexxe,  312 
F.2d  677. 678  (2d  Clr.1963)  (per  curiam) 
(The  denial  of  the  husband-daimant's 
retirement  benefits  was  airfield  upon  tiie 
facts  that  daimant  the  prindpal  and 
only  paid  employee  of  a  corporation  that 
operated  from  hJa  residence,  placed  his 
wife  on  the  payroll  after  his  alleged 
retirement  although  her  secretarial 
services  did  not  change  materially  and 
the  daimant  "at  all  times  remained  the 
'moving  force,' "  The  Second  Circuit 
affirmed  that  the  record  established  a 
"  'scheme  of  shifting  wages'  whereby 
plaintiff  indirectiy  received 
'remimeration  whidi  is,  in  effect  wages 
to  him.' "):  Newman  v.  Celebrezze,  310 
F.2d  780, 781  (2d  Cir.1982)  (per  curiam) 
("While  we  recognize  that  plaintiff  had 
the  right  to  choose  to  retire  and  receive 
his  old-age  benefits  irrespective  of  any 
dividend  or  other  non-wage  payments 
he  might  receive,  the  record  supports  the 
inference  that  the  payments  nominally 
made  to  his  son  constituted  a  mere 
device  to  mask  services  actually 
rendered  and  compensation  received  by 
plaintiff."). 

Applying  these  factors  to  this  case,  we 
find  tiiat  Martin  continued  to  manage 
and  control  the  corporation  after  his 
alleged  retirement  His  wife  did  not 
incur  more  responsibilities 
commensurate  with  her  increased 
salary,  and  her  knowledge  of  corporate 
business  gave  no  indication  of  her 
actual  assumption  of  the  corporate 
presidency  other  than  nominally. 
Pursucmt  to  their  joint  tax  reporting 
following  Martin's  retirement  Mrs. 
Martin's  salary  was  used  as  family, 
income  to  support  Martin.  This  case 
presents  a  blatant  example  of  fictitious 
family  salary  arrangements.  Cf 
Taubenfeld  v.  Bowen,  665  F.Supp.  237, 
240  (SJ).Fla.l988)  (This  case  was 
remanded  to  the  Secretary  tox  further 
proceedings  because  there  was  no 
finding  that  the  wages  of  family 
members  were  not  commensurate  with 
their  alleged  increased  duties  and  the 
record  did  not  show  that  the  daimant 
was  fiq)p(Hied  by  these  family 
membms'  increased  income. 
Furthermore,  there  was  no  basis  for  the 
Secretary's  allocating  imdistributed 
corporate  fimds  to  the  daimant). 

Under  the  Act  the  appUcabla 
regulations,  ami  the  test  adopted  herein, 
we  condude  that  the  Secretary  was 
correct  in  the  legal  determination  that 
Martin  was  not  retired  on  January  1, 
1985,  and  that  he  was  bieligible  for 
Social  Security  benefits  because  his 
corporate  earnings  were  in  excess  of  the 
allowable  statutory  exempt  amount 
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Under  the  Act  the  district  court  had 
"power  to  enter,  upon  the  pleadings  and 
transcript  of  the  record,  a  judgment 
affirming  *  *  *  the  decision  of  the 
Secretary,  with  or  without  remanding 
the  cause  for  rehearing."  42  U.S.C 
405(g).  Since  we  agree  with  the  district 
court's  determination  that  substantial 
evidence  supports  the  Secretary's 
factual  findings  and  that  the  legal 
conclusions  are  accurate,  we  AFFIRM 
the  judgement  of  the  district  court 

[FR  Doc  91-2861  Filed  2-4-01: 8:45  am] 
■HjUNQ  COM  41SS-IS-M 


DEPARTMENT  OF  THE  INTERKM 
Bureau  Of  Land  Management 

[CA-060-00-4212-14;  CA  27360] 

Noncompetitive  Sale  of  Public  Land  in 
Shaata  County,  CA 

aqcncy:  United  States  Department  of 
the  Interior,  Biueau  of  Land 
Management 

ACnON:  Notice  of  realty  action; 
noncompetitive  sale  of  public  land  in 
Shasta  County,  California. 

SUMMARY*.  The  following  public  lands  in 
Shasta  County,  California  have  been 
examined  and  found  suitable  for  direct 
sale  under  Section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (90  Stat  2750.  43  U.S.C.  1713).  to  the 
County  of  Shasta,  at  not  less  than  the 
fair  market  value. 

Mount  Diablo  Meridian 

T.  30  N..  R.  6  W.. 
Section  4:  Lot  1  and  2  of  the  NEV4,  NV^ 
NWV«SEV«.  SV4SWy«SEy4,  EV4SEV«. 
Containing  280.03  acres,  more  or  less. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first 
The  County  of  Shasta  proposes  to  use 
the  land  for  a  buffer  zone  around  the 
existing  West  Central  Landfill  and  for 
future  expansion  of  the  landfill  The 
mineral  interests  will  be  conveyed 
simultaneously  at  the  time  of  patenting. 

The  patent  when  issued,  would  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

Excepting  and  Reserving  to  the  United 
States 

1.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 1890 
(43  U.S.C.  945) 


and  subject  to 

1.  A  right-of-way  to  Pacific  Gas  and 
Electric  for  a  powerline  (CA  24929). 

2.  A  right-of-way  to  Happy  Valley 
Telephone  Company  for  a  buried 
telephone  cable  (CA  28611). 
AOOmstas:  Detailed  information 
concerning  this  action  is  available  for 
review  at  the  office  of  the  Bureau  of 
Land  Management  Redding  Resource 
Area,  355  Hemsted  Drive,  Redding, 
California  96002. 

DATit:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice, 
interested  persons  may  submit 
comments  to  the  Area  Manager.  Redding 
Resource  Area,  at  the  above  address. 
roa  i*uirrNCR  mntuumoH  contact: 
Dene  Emry,  Realty  Specialist  at  the 
above  address. 

Dated:  January  17. 1991. 
MarkT.  Mona, 

Area  Manager. 

[FR  Doc  91-2657  Filed  2-4-&1;  8:45  am) 

WLLMO  COOe  4*10-40-41 


[NV-930-91-4214-11:  N«v-016774] 

Propoeed  Modification  of  Witttdrawai; 
Nevada 

January  25, 1991. 

AOINCV:  Bureau  of  Land  Management 

Interior. 

ACTKNC  Notice. 

summary:  The  U.S.  Forest  Service 
proposes  that  a  withdrawal  order 
affecting  lands  within  the  Humboldt  and 
Toiyabe  National  Forests  for  nine 
administrative  and  recreation  sites  be 
modified  to  establish  a  40-year  term. 
The  lands  affected  by  the  modification 
will  remain  closed  to  surface  entry  and 
mining.  All  the  lands  have  been  and  will 
remain  open  to  mineral  leasing. 
DATES:  Conunents  should  be  received  by 
May  6. 1991. 

AOORESSIS:  Comments  should  be  sent 
to:  Chief,  Branch  of  Lands  and  Minerals 
Operations,  Bureau  of  Land 
Management  P.O.  Box  12000.  Reno, 
Nevada  88520. 

FOR  niRTMIR  INPORMATKNi  CONTACT: 

Vienna  Wolder,  Nevada  State  Office, 
702-785-6528. 

The  U.S.  Forest  Service  proposes  that 
nine  sites  comprising  191.68  acres  of  the 
existing  land  withdrawal  made  by 
Public  Land  Order  No.  1355  dated 
November  5. 1956.  be  modified  to 
continue  for  a  period  of  40  years 
pursuant  to  Section  2O40)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat  2751. 43  U.S.C  1714.  The 
lands  are  described  as  follows: 


Mount  Diabto  Meriifiaii.  Nsvada 
Currant  Creek  Recreation  Area 

T  11  N    P   M  R 

Sec  16.  SWy«NWV4  swy4Nwy4. 

WhJte  River  Recreation  Area  (Previously 
known  aa  White  River  Recreation  Area  No. 
3) 

T.13N..R.S9E.. 
Sec  33,  SEy«NWy4NWy4SEV4.  NEy4SWy4 
NWV;SEV^. 

Ellison  Administrative  Site 
T.  14  N..  R.  59  E., 

Sec  28.  Nwy4Swy4Swy4SEy4. 

Ward  Mountain  Recreation  Area 

T.  16  N.,  R.  62  Em 
Sec  35.  SEy4NWy4NWy4,  NEy4NEy4SWy4 

Nwy4.  NW%SEy4Nwy4. 

Boy  Scout  Organization  Camp  Recreation 
Area 

T.  16  N..  R.  65  E., 
Sec  7^  Lot  4. 

Berry  Creek  Administrative  Site  (conformed 
to  current  maps  and  the  official  protraction 
diagram) 

T.  17  N..  R.  65  E.,  (Unsurveyed) 
Sec  4.  EV4Wy4NWy4SWy4.  WV4SEy4 

Nwy4swy4. 

Timber  Creek  Recreation  Area 
(conformed  to  current  maps  and  the 
official  protraction  diagram) 

T.  18  N..  R.  65  E..  (Unsurveyed) 
Sec  26.  SV4NWy4SWy4NEy4.  NV4SV4SV4 

NEy4,  Nv^sviSEy4SEy4NEy4,  sv^sv4 
SEy4Nwy4Nwy4,  NV4NEy4Swy4Nwy4, 
NV4S%NEy4Swy4Nwy4,  sv4NEy«SEy4 
Nwy4.  Nwy4SEy4Nwy4.  NViNV4SEy4 
SEy4Nwy4. 

East  Creek  Recreation  Area  (conformed 
to  current  maps  and  the  official 
protraction  diagram) 

T.  19  N..  R.  65  E..  (Unsurveyed) 
Sec  22.  NV^NWy4SEViSWVi. 

Bird  Creek  Recreation  Area 

T.  18  N.,  R.  65  E,  (Unsurveyed] 

Sec  3,  N>4NViNEytNWy4. 
T.  19  N..  R.  65  &.  (Unsurveyed) 

Sec  33,  SEy4SEy4SEy4: 

Sec  34,  SV4SV4SEy4SWy4,  SV4SW%SWy4. 

The  areas  described  aggregate  191.68  acres 
in  Nye  and  White  Pine  Counties.  The 
withdrawal  was  originally  established  for  the 
purpose  of  protecting  the  administrative  and 
recreational  sites.  The  land  proposed  for 
continuation  is  currently  used  for  the 
purposes  for  which  it  was  withdrawn.  The 
withdrawal  segregates  the  land  from 
operation  of  the  public  land  laws  generally, 
including  the  mining  laws,  but  not  the  mineral 
leasing  lawo. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
coimection  with  the  above  proposal  may 
present  their  views  in  writing  to  the 
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Chief,  Branch  of  Lands  and  Minerals 
Operations,  in  the  Nevada  State  Office. 
The  authorized  officer  of  the  Bureau 
of  Land  Management  will  tmdertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  siecretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  modified,  and  if  so, 
for  how  long.  The  final  determination  on 
the  proposed  action  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawal  will  continue  until  such  final 
determination  is  made. 

Robert  G.  Steele. 

Deputy  State  Director,  Operations. 
[FR  Doc  91-2656  Filed  2-4-«l:  8:45  am] 

WLUNO  CODE  4310-HC-M 


INTERSTATE  COMMERCE 
COMMiSSiON 

[Finance  Docket  Na  31729] 

Coiorado-Denver/Warehouse  DeHvery, 
Inc.— Exemption  of  Higliway  TOFC 
Service  From  Regulation 

agency:  Interstate  Commerce 
Commission. 

ACnON:  Notice  of  exemption: 
Correction. 

summary:  In  a  notice  of  exemption 
published  on  January  25. 1991  at  56  FR 
2947,  the  Commission  exempted  from 
economic  regulation  Colorado-Denver/ 
Warehouse  Delivery,  Inc's  pickup  and 
delivery  services  in  Colorado  and  Utah, 
in  connection  with  frailer-on-flatcar 
movements  provided  by  rail  carrier  over 
the  Rocky  Mountains.  This  notice 
corrects  the  due  dates  for  that 
proceeding.  All  other  information  stated 
in  that  notice  is  correct 

OATCS:  Provided  no  timely  filed 
comments  have  been  received,  this 
exemption  will  be  effective  on  February 
24, 1991.  Petitions  to  stay  must  be  filed 
by  February  4, 1991,  and  conunents  on 
reconsideration  must  be  filed  by 
February  14, 1991. 

Sidney  L  Strickland.  Jr., 

Secretary. 

[FR  Doc  91-2882  Filed  2-4-«l:  8:45  am] 

MtUNQ  COOC  7eW-01-« 


[Docket  Na  AB-12  (SuMto.  134X)] 

Souttiem  Pacific  Transportation 
Company— AtMndonment 
Exemption— In  Tyler,  Hardin,  and 
Jefferson  Counties,  TX 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
?— Exempt  Abandonments  to  abandon 
its  36.72-mile  line  of  railroad  between 
milepost  76.85.  near  Hillister.  and 
milepost  40.126,  near  Loeb  Jet.,  in  Tyler. 
Hardin,  and  Jefferson  Counties,  TX. 

AppUcant  has  certified  that  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years:  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines:  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  LC.C  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  March  16, 
1991  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  February  25, 
1991.*  Petitions  for  reconsideration  and 


■  A  stay  will  tM  routinely  issoed  by  the 
ConuniMion  in  those  proceedings  when  an 
informed  dedtion  on  environmental  iseues  (ivhether 
raited  by  a  party  or  by  the  Section  of  Energy  and 
Environment  tn  it*  independent  Investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Line*.  5  LCCJd  377  (1968).  Any  entity 
ieeking  a  *tay  involving  environmental  coocems  ia 
encouraged  to  file  its  requeat  at  loon  ai  poaaible  in 
order  to  pennit  thia  Commiaaion  to  review  and  act 
on  the  requeat  before  the  effective  date  of  tfal* 
exemptifXL 

■  See  Exempt  of  Rail  Abandonment— Offers  of 
Finan.  Assist,  4  LCC.2d  1S4  (19S7). 

*  The  Commiaaion  will  accept  a  late-flled  trail  uae 
atatement  ao  long  aa  it  retaina  jurtadiction  to  do  to. 


requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  March  6, 
1991.  with: 

Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Conunission,  Washington.  DC  20423. 
A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative: 
Gary  A.  Laakso.  Southern  Pacific 
Transportation  Company,  One  Market 
Plaza.  San  Francisco,  CA  94105. 
If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
wiU  issue  the  EA  by  February  19, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief,  SEE  at  (202)  27S- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  frail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  January  30, 1991. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  Jr.. 
Secretary. 

[FR  Doc.  91-2663  FUed  2-4-41: 8:45  am] 
MLUNQ  COOC  TOSS-et-H 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

AH  Items  Consumer  Price  Index  for  AI 
Urlian  Consumers  United  States  City 
Average 

Pursuant  to  Section  604(c)  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  which  was  added  to  the 
Motor  Vehicle  Theft  Law  Enforcement 
Act  of  1984,  and  the  delegation  of  the 
Secretary  of  Transportation's 
responsibilities  imder  that  Act  to  the 
Administrator  of  the  National  Highway 
Traffic  Safety  Administration  (49  CFR 
501.2(f)).  the  Secretary  of  Labor  has 
certified  to  the  Administrator  and 
published  this  notice  in  the  Federal 
Register  that  the  United  States  City 
Average  All  Items  Consumer  Price  Index 


I 
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for  All  Urbsn  Consumers  (1967  ==  100) 
increased  25J  percent  {rom  its  1964  base 
period  annual  average  of  311.1  to  its 
1990  annual  average  of  391.4. 

Signed  at  Washington.  DC,  on  the  24lh  day 
of  January  1891. 

Rodatkk  A.  DaAnnant. 

Acting  Secretary  of  Labor. 

(FR  Doc  01-2002  Filed  2-4-91:  a45  am] 


Einploynwnt  wid  Training 


CflrtMeaHons  of  Elgibilty  To  Apply  for 


Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 


are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  wf^ers  are  eligible  to  apply  for 
adfustment  assistance  under  title  n, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  finn  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 


Director,  Office  of  Trade  Adfustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  15, 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to    ' 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  15, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
Washington,  DC  202ia 

Signed  at  Washington.  DC  this  22Dd  day  of 
January  1990. 
Marvin  M.  Fooks, 

Director,  Office  ofTrade Adjustment 
Assistance. 


Appendix 


(untonAwrtian/flrm) 


AO-atoidafd  ^MrtMrs) 

AMmtnm  Onimn,  kw 

BMaac  Aaleiaoixs  Ooq>i  («oflMfs) 

Bolud  KiiiMin0  IMS  (tnriiafa) 

C^laOMWd Sarvicas,  Inc  (woriiars) 

CMMOfTVB  Ml^  Co.  (WOrtlSfS)  ..»«..»..»»...„.,„„..„. 

ConsoMalad  OiSaid  RanMs,  Inc  ftniktn^ 

Oanman  Tlra  Coipi  (URW) 

Backonic  MsroofwiSyaVFIack  ^wrtlan) 

Enargy  Rials  Nudaar.  toic  (Connpany) 

"FuNon  Qanfisni  Oo.  (iMnrtii^       , ... 

a  Hsismsn  Drawing  Co.  Sic  (mrtnra) 

Qanaral  BacMc  Ca  (QESO) 

Undbaiy  (BoSannaliars) _... 

MaMsr  be  MalsrtalB  Hasings  ^sartiars) 

Nala's  Rad  Gold  (wofean) 

OzaH  Corp.  OAMAW) 

Paa  Rid0a  Iron  Ora  Ca  (wortars) 

PMlpa  Conaumar  Products  Etectronics  fioA- 
ars). 

PoSatch  Corp.  (IWA) ^ 

SaatOa  Slaal.  Inc  (USWA) 

Sanaua  Tachnologiaa.  Inc  (USWA) 

rargat  Pvoducta,  Inc  tworlcars)^.... „«.«. , , 

Titogy  Comnwmcaltona,  Inc  ^wrkan) 

Unieys  ^^'B«^'^'«^ 

Van  Oom  Ca  (UAW) 

W.R  Graoa  (ICWU).._„________ 

Waalhar  Tamar.  Inc  (wiofliars).... 
iCatOMP) 


Location 


SisubanviDa.  OH. 

LoutsviSa.  KY 

Vandaiia.  Ml 

Amsiardafn.  NY.... 

Tulsa.  OK. 

St  James.  MO. 

canton,  OK. 

WaiTan.OH.. 

Nogalaa,AZ- 


Fradonia.  AZ.. 
FuBoaKY. 
Fiankanmiilh,  Ml„ 

Syraeusa.  NY 

Chfcsoa  « 


Hoquian«.WA 

Baighamion,  Wf..^ 

SuMvan.MO 

E.  Rutherlord,  NJ_ 


LaMMon,ID.. 
SaatOa,  WA... 
Unionto««n,  PA... 

Laftoy.  NY 

Fraatwld.NJ 

Fismington,  NJ.. 
Ctavaiand.  OH.. 

AotoaMA 

Attwna,  AL 

NJ 


Data 


01/22/81 
01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 

01/22/91 
01/22/91 

01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 
01/22/91 


Data  of 


01/10/91 
01/06/91 
12/20/90 

oi/oe/91 

12/31/90 
01/07/91 
01/03/91 
01/07/91 
01/08/90 
01/07/91 
12/27/90 
12/27/90 
01/06/91 
01/14/91 
01/06/91 
12/28/90 
12/31/90 
12/30/90 
01/07/91 

01/09/91 
01/07/91 
01/09/91 
01/08/91 
01/02/91 
01/04/91 
01/02/91 
12/28/90 
01/07/91 
01/07/91 


Na 


25,306 
26.307 
25,306 
25,306 
25,310 
25,311 
25.312 
25.313 
25.314 
26,315 
26.316 
25,317 
25,316 
25.319 
25,320 
25.321 
25,322 
25.323 
25.324 

25,325 
25,326 
25.327 
25,328 
25,329 
25.330 
25.331 
25,332 
25.333 
25,334 


AiMaa  produoad 


Brushes. 

Aluminum. 

Vans. 

Fabric. 

OSAGas. 


OiAGas. 

Tkes. 


Uranium. 

MiMary  Unitonns. 

Bear  a  MaN  Bawaragaa. 

Components. 

Furrtacas  A  Parts. 

snaopakift 

Snaiias  a  SNnt^ 

Copy  Machinas. 

boa 

Electronic. 

Unter. 

Steal. 

Water  Meiers. 

OrflsSBIadas. 

foanial  Cablea. 

Compuiars. 

Moldbig  MacNnea. 

Battery  Saparaters. 

Jackets. 

BotSes. 


[FR  Doc  91-2604  Piled  a-4-01;  8:45  am] 


rrA-w-3s.i9oi 

Cytemp  SpocWIy  SIMI  Co, 
LawranoovMt,  PA;  Tonnlnstion  of 


Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  December  3, 1990  in 


response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Cytmpt 
Specialty  Steel  Company, 
Lawrenceville,  Pennsylvania. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  December  21, 1990  (TA-W- 
25,027).  No  new  information  is  evident 
which  would  result  In  a  reversal  of  the 
Deptulment's  previous  determination. 
Consequently,  further  investigation  in 


this  case  would  serve  no  ptupose,  and 
the  investigation  has  been  terminated. 

Signed  at  Waahington,  DC.  this  2Stb  day  of 
January  1991. 

Marvin  M.  Fooka, 

Director,  Office  of  Trade  Adfustment 

Assistance. 

(FR  Doc  91-2603  Filed  2-4-01;  8:46  aoij 

MUJNOCOOf  4Sta-30-M 
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[TA-W-25i>271 

Cytemp  Specialty  Steel  Divielon 
Pittaburgh,  PA  Inveetigatlone 
Regarding  Certification  of  Eligibility  To 
Apply  for  Worker  Adjuatment 
Aaalatance;  Correction 

This  notice  corrects  the  City  location 
previously  published  in  the  Federal 
Regiater  on  November  28, 1990,  (55  FR 
49441)  in  FR  Document  90-27913 
indicating  Pittsburgh,  Pennsylvania  as 
the  location  of  Cytemp  Specialty  Steel 
Division. 

Under  the  appendix  Table,  TA-W- 
25,027;  Cytemp  Specialty  Steel  Division, 
the  location  shoidd  be  Lawrenceville, 
Pennsylvania  instead  of  Pittsburgh, 
Pennsylvania.  Signed  at  Washington, 
DC  this  24th  day  of  lanuary  1991. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  91-2605  Filed  2-4-91:  8:45  am] 
BIUJNQ  coos  4C1»-3IMi 


rrA-W-25.050] 

RInglIng  Manufacturing  Co.,  Ringling, 
OK;  Termination  of  Inveatigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  5, 1990  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Ringling 
Manufacturing  Company,  Ringling, 
Oklahoma. 

An  active  certification  covering  the 
petitioning  group  of  workers  at  the 
subject  firm  remains  in  effect  (TA-W- 
24,912).  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose,  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  28th  day  of 
January  1991. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  91-2800  FQed  2-4-91;  8:45  am] 
BtlXMO  CODE  4610-30-M 


Determlnationa  Regarding  Eligibility 
To  Apply  for  Worker  Adjuatment 
Aaalatance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  Uie 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
January  1991. 

In  order  for  an  affinpative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 


adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  die  woricers  in  the 
worker's  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  direcUy  competitive  with 
acticles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importanUy  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importanUy  to  worker 
separations  at  the  firm. 

TA-W-24.960;  Spinnerin  Yarn  Co.,  Inc., 

South  Hackensack,  NJ 
TA-W-25.026:  Custom  Bill  Machinery 

Co.,  York,  PA 
TA-W-24,892;  Advanced  Input  Devices, 

Priest  River,  ID 
TA-W-25,091;  EPG  Industries.  Inc., 

Muskegon,  MI 
TA-W-25,078:  Private  Label  Enterprises 

Corp.,  Kearny,  NJ 
TA-W-24,973;  Kellwrood  Co.,  Clinton, 

OK 
TA-W-25,112:  Columbia  Manufacturing 

Co.,  Westfield,  MA 
TA-W-25,149;  Sedro  Woolley  Lumber, 

Sedro  Woolley.  WA 
TA-W-24,893:  A.G.  Belt  Co.,  New  York, 

NY 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-W-25,068;  Fairfield  Jersey,  Inc.. 
Paterson,  NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,162:  Excalibur  Automobile 
Corp.,  Milwaukee,  WI 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25,0a7:  Brockway,  Inc., 

Montgomery,  AL 
Increased  imports  did  not  contribute 
importanUy  to  worker  separations  at  the 
firm. 
TA-W-25,(a6;  Isotronics,  Inc.,  New 

Bedford.  MA 


Increased  imports  did  not  contribute 
importanUy  to  worker  separations  at  the 
firm. 

TA-W-25,108;  Wright  Gr  McGill  Co., 
Denver,  CO 
Aggregate  imports  of  products  like  or 
direcUy  competitive  with  fishhooks  did 
not  increase  during  the  period  under 
investigation. 

TA-W-25.049;  R»J  Janitorial » 

Maintenance  Supply  Co.,  Salem, 

VA 
The  woi^ers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-23,W1;  Philips  Components 

Discrete  Products  Div..  Slatersville. 

RI 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met  Sales  or 
production  did  not  decline  during  thp 
relevant  period  as  required  for 
certification. 

TA-W-25,101A:  Philips  Components, 
Discrete  Products  Div.,  Smithfield, 
RI 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,119;  McMoran  Oil  &  Gas  Co.. 
New  Orleans,  LA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25.077;  Paterson  Laundry  &  Dye 
Work.  Paterson,  NJ 

llie  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Ac'  of 
1974. 

TA-W-25,im:  Port  of  Galveston. 
Galveston,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,111:  Calterm,  Inc..  Hillsdale, 
MI 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25.086;  A.C.  Nielsen  Co..  El  Paso, 
TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  die  Trade  Act  of 
1974. 
TA-W-25.066;  Date  Cord 

Addressograph.  Holmesville.  OH 

Increased  imports  did  not  contribute 
importanUy  to  worker  separations  at  the 
firm. 
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TA-W~2S.120:  Mofycorp,  Inc. 
Washington,  PA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certificatioii. 

TA-W-25.071:  Karg  Brothers,  Inc. 
Johnstown.  NY 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Detenninationfl 

TA-W-24.a61:  Joseph  Love.  Inc.  New 
York  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  ft.  1969. 

TA-W-24.852;  Joseph  Love,  Inc.,  College 
Point,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  6, 1969. 

TA-W-24,937:  High  Q  Manufacturing 
Co..  Fennville,  Ml 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  1, 
1990. 

TA-W-24M2;  Ringling  Manufacturing 
Co..  Ringling,  OK 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  17, 1969  and  before  April  30, 
1990. 

TA-W-24M4:  Bemat  Yam  &  Craft 
Corp.,  Uxbridge,  MA 
A  certification  was  issued  covering  all 
workers  separated  oa  or  after  August  30, 
1989. 

TA-W-25,122;  Sanyo  Audio 

Manufacturing  (USA)  Corp.,  Milroy, 

PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
16,1989. 

TA-W-25,196;  Arthur  Bartfeld,  Inc., 
New  York,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
3a  1969. 

TA-W-25,072:  Kelmark,  Inc..  South 
River.  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
31, 1989  and  before  July  31. 199a 

TA-W-24,894;  Airpax,  lac,  Cambridge, 
MD 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  la  1969. 

TA-W-24.8B0:  Candice  Fashions, 
Haleyville,  AL 


A  certificatiaB  was  issued  covering  all 
woricers  separated  on  or  after 
September  25, 1960. 
TA-W-24.930:  TRW.  Inc.,  Knoxville,  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
Sq>tember  1, 1969. 
TA-W-2S.074;  Made  Well  Dress  Co., 
Orange,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
1,1989. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  January, 
1991.  Copies  of  these  determinations  are 
available  for  inspection,  in  room  C4318, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washignton, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  )ainiary  28, 1981. 
Marvin  M.  Fooka, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc  91-2596  Piled  2-4-01;  8:45  am] 
I  COOC  4SW-JS.4I 


Occupational  Safety  and  Haaltti 
Administration 

[Dociiet  Na  NRTL-2-e6] 

Dash,  Straus  and  Goodtms,  Inc. 

AOINCV:  Occupational  Safety  and 
Health  Administration,  Department  of 
Labor. 

ACnON:  Notice  of  expansion  of  current 
recognition  as  a  nationally  recognized 
testing  laboratory. 

summary:  This  notice  announces  the 
Agency's  final  decision  on  the  Dash, 
Straus  and  Goodhue,  Inc.  application  for 
expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL)  under  29  CFR 19107. 
FOR  FURTHER  INFORMATKM  CONTACn 
James ).  Concannon.  Director,  Office  of 
Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue.  NW.,  room  N3653, 
Washington,  DC  20210. 
SUPPLCMOITARV  INFORMATION: 

Notice  of  Hnal  Decision 

Dash.  Straus  and  Goodhue,  Inc. 
(DS&G),  previously  made  application 
pursuant  to  section  e(b)  of  the 
Occupational  Safety  and  Health  Act  of 
197a  (64  Stat.  1593.  29  U.S.C.  655), 
Secretary  of  Labor's  Order  Na  9-63  (48 
FR  35763).  and  29  CFR  19ia7  for 


recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (see  53  FR  50603, 12/ 
16/88).  and  was  so  recognized  (see  54 
FR  25643.  6/16/89). 

DS&C  subsequently  appUed  for 
expansion  of  its  current  recognition,  as  a 
Nationally  Recognized  Testing 
Laboratory  pursuant  to  29  CFR  19ia7. ' 
(See  Exhibit  9.)  A  notice  of  DS&G't 
application  together  with  a  positive 
prehminaiy  finding  was  published  In  the 
Federal  Register  on  December  7, 1960  (66 
FR  50623-24).  (See  Exhibit  11.)  There 
were  no  responses  to  this  Federal 
Register  notice. 

Notice  is  hereby  given  that  DS&G's 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  has  been  expanded 
to  include  the  test  standards  (product 
categories)  listed  below. 

Copies  of  all  pertinent  documents 
(Docket  Na  NRTL-2-86),  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  room  N-2634, 
Occupational  Safety  and  Health 
Administration.  U£.  Department  of 
Labor,  Third  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  202ia 

The  address  of  the  concerned 
laboratory  is: 

Dash,  Straus  and  Goodhue,  Inc^  593 
Massachusetts  Avenue,  Boxborough. 
Massachusetts  01719. 

Final  Dedsioa  and  Order 

Based  upon  the  facts  found  as  part  of 
the  Dash,  Straus  and  Goodhue,  In& 
original  recognition,  including  details  of 
necessary  test  equipment  procedures, 
and  special  apparatus  or  facilities 
needed,  adequacy  of  the  stafi^  the 
application  and  dociunentation 
submitted  by  the  applicant  (see  Exhibit 
lOA),  the  OSHA  staff  finding  including 
the  original  On-Site  Review  Report  as 
well  as  the  evaluation  of  the  current 
request  (see  Exhibit  lOB),  OSHA  finds 
that  Dash,  Straus  and  Goodhue.  Inc.  has 
met  the  requirements  of  29  CFR  1910.7 
for  expansion  of  its  present  recognition 
to  test  and  certify  certain  equipment  or 
materials. 

Pursuant  to  the  authority  in  29  CFR 
1910.7.  the  Dash.  Straus  and  Goodhue. 
Inc.  recognition  is  hei*eby  expanded  to 
include  the  two  additional  test 
standards  (product  categories)  cited 
below,  subject  to  the  conditions  listed 
below.  This  recognition  is  limited  to 
equipment  or  materials  wliich.  under  29 
CFR  part  19ia  require  testing,  listing, 
labeling,  approval  acceptance,  or 
certification  by  a  Nationally  Recognized 
Testing  Laboratory.  This  recognition  is 
limited  to  the  use  of  the  following  two 
additional  test  standards  for  the  testing 
and  certification  of  equifnaent  or 
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materials  included  within  the  scope  of 
these  standards. 

DSftG  has  stated  that  these  standards 
are  used  to  test  equipment  or  materials 
which  can  be  used  in  environments 
under  OSHA's  jurisdiction,  and  OSHA 
has  determined  that  they  are 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c). 

UL 1224— Electrical  and  Electronic 
Measuring  and  Testing  Equipment 
ANSI/UL  1262-4Aboratory  Equipment 

Dash,  Straus  and  Goodhue,  Inc.  must 
also  abide  by  the  following  conditions  of 
this  expansion  of  its  recognition,  in 
addition  to  those  already  required  by  29 
CFR  1910.7: 

This  recognition  does  not  apply  to  any 
asi>ect  of  any  program  which  is 
available  only  to  qualified 
manufacturers  and  is  based  upon  the 
NRTL's  evaluation  and  accreditation  of 
the  manufacturer's  quality  assurance 
program; 

l^e  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  DS&G's  facilities  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  DS&G  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
under  this  program,  it  shall  promptly 
inform  the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

DS&G  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  DS&G  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its  recognition 
is  limited  to  certain  products; 

DS&G  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership  or  key  personnel  including 
details; 

DS&G  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

DS&G  will  always  cooperate  with 
OSHA  to  assure  compUance  with  the 
letter  as  well  as  the  spirit  of  its 
recognition  and  29  CFR  1910.7. 
BFFECnvc  dates:  This  recognition  will 
become  effective  on  February  5, 1991, 
and  will  be  valid  for  a  period  of  five 
years  from  the  date  of  the  original 
recognition.  June  la  1989,  until  June  16, 


1994,  unless  terminated  prior  to  that 
date,  in  accordance  with  29  CFR  19ia7. 

Signed  at  Washington,  DC  this  30th  day  of 
Januaiy,  1091. 
Geraid  F.  ScanneO, 
Assistant  Secretary, 
(FR  Doc  91-2601  Filed  2-4-01;  &45  am] 
BHJJNQ  CODE  M10-aS-M 


NATIONAL  COMMISSION  ON 
ACQUIRED  IMMUNE  DEFICIENCY 
SYNDROME 

StteVWts 

AQCNCy:  National  Commission  on 
Acquired  Immune  Deficiency  Syndrome. 
action:  Notice  of  site  visits. 

summary:  In  accordance  with  the 
Federal  Advisory  Cofnmittee  Act  Public 
Law  92-463  as  amended,  the  National 
Commission  on  Acquired  Immune 
Deficiency  Syndrome  announces 
forthcoming  site  visits  of  the 
Commission. 

DATES  AND  PLACES:  Monday.  February 
25, 1991  and  Tuesday,  February  26, 
1991 — ^Tucson.  Arizona;  Wednesday. 
February  27, 1991  and  Thursday, 
February  26, 1991— Oklahoma; 
Wednesday,  February  27, 1991  and 
Thursday,  February  28, 1991— St  Paul- 
Minneapolis,  Minnesota. 
TYPE  OF  EVENT:  Open. 
FOR  FURTHER  INFORMATION  CONTACT. 
Maureen  Byrnes,  Executive  Director, 
The  National  Commission  on  Acquired 
Immune  Deficiency  Syndrome,  1730  K 
Street  NW..  suite  815,  Washington,  DC 
20006  (202)  254^125.  The  Commission's 
TTY  number  is  (202)  254-3816.  Records 
shall  be  kept  of  all  Commission 
proceedings  and  shall  be  available  for 
public  inspection  at  this  address. 
rriNERARY:  Commissioners  will  conduct 
three  separate  and  independent  site 
visits  to  Native  American  communities 
to  gain  a  better  understanding  of  the 
impact  of  the  HIV  epidemic  on  these 
communities. 

Dated:  January  31, 1991. 
Maureen  Byrnes, 
Executive  Director. 

(FR  Doc.  91-2868  Filed  2-4-01: 8:45  am] 
inimn  cooc  ( 


action:  Notice  of  meeting. 


NATIONAL  COMMISSION  ON 
SEVERELY  DISTRESSED  PUBUC 
HOUSING 

Meeting 

agency:  The  National  Commission  on 
Severely  Distressed  Public  Housing. 


summary:  In  accordance  widi  the 
Federal  Advisory  Committee  Act  Public 
Law  92-463,  as  amended,  the  National 
Commission  on  Severely  Distressed 
Public  Housing  announces  a  forthcoming 
meeting  of  the  Commission. 

DATES:  February  13, 1991, 10  a.m.  to  3:30 
p.m. 

ADDRESSES:  Capitol  Hill  Hotel  Capitol 
Hill  Room.  200  C  Street  SE.,  Washington. 
DC  20003. 

FOR  FURTHER  INFORMATON  CONTACT:  Jeff 

Lawrence,  Staff  Assistant  to  Chairman, 
The  National  Commission  on  Severely 
Distressed  Public  Housing,  2301 
Rayburn  Building,  Washington,  DC 
20515,  (202)  225-2436. 
TYPE  OF  meetinq:  Opea 

AGENDA:  Election.  Approval  of  Charter 
and  Memorandum  of  Understanding, 
Discussion  of  Meeting  Schedule, 
Approval  of  Budget  and  Staffing, 
Discussion  of  Goals  of  the  Commission. 

Due  to  scheduling  difficulties,  this 
notice  could  not  be  published  15  days 
prior  to  this  meeting  as  required  by 
Federal  Advisory  Committee  Act 
BiUGrMD, 
Acting  Chairman. 

[FR  Doc.  91-2660  filed  2-4-01: 8:45  am] 
miBio  cooc  ( 


NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Availability  of  FY91  Funds 
for  Rnandal  Aaslatance  (Cooperattve 
Agreements)  To  Support  Research  at 
Historically  Black  Colleges  and 
Unlversltiea  and  ttte  Exchange  of 
Information 

agency:  Nuclear  Regulatory 
Commission. 

action:  Notice. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC),  Office  of  Nuclear 
Regulatory  Research,  and  Office  of 
Small  and  Disadvantaged  Business 
Utilization  and  Civil  lUghts,  announced 
proposed  availabiUty  of  Fiscal  Year  (FY) 
91  funds  to  initiate  a  financial 
assistance  program  for  Historically 
Black  Colleges  and  Universities 
(tffiCUs).  The  FY91  ceiling  for  die 
program  is  $150,000  which  will  be 
administered  in  accordance  with  the 
Federal  Grant  and  Coo]}erative 
Agreement  Act  of  1977.  Because  of  the, 
limited  sum.  HBCUs  should  restrict 
proposed  research  cooperative 
agreement  budget  to  no  more  than 
$50,000  per  year,  with  total  project 
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funding  not  exceeding  (100,000  over  a 
two-year  period.  Proposals  for  FY91 
research  cooperative  agreements  should 
be  submitted  between  the  date  of  this 
notice  and  April  19. 1991.  Proposals 
received  after  April  19, 1991  may  or  may 
not  be  considered  for  funding  in  FY91, 
which  ends  September  30, 1991. 
Aoonm:  Attention:  Grants  Officer, 
Division  of  Contracts  and  Property 
Management.  Office  of  Administration. 
U.S.  Nuclear  Regulatory  CdmmissicMi, 
Washington,  DC  20555. 


Mrs.  Kimberiy  Parrott,  (301)  4e2-t297. 
rMTi 


Background 

On  May  2, 1989,  the  Executive  Office 
of  the  President  pubUsfaed  in  the  Fadanl 
Registar  (54  PR  18869)  Executive  Order 
12S77  of  April  28, 1989,  informing  each 
Executive  Department  and  those 
Executive  agencies  designated  by  the 
Secretary  of  Education  to  establish  an 
annual  plan  to  increase  the  ability  of 
HBCUs  to  participate  in  federally 
sponsored  programs.  On  September  1, 
1989,  the  NRC  FY90  Federal  Plan  for 
Assistance  was  submitted  to  the 
Executive  Director  of  the  White  House 
Initiative  on  Historically  Black  Colleges 
and  Universities,  U.S.  Oiepartment  of 
Education.  On  October  27, 1989,  the 
White  Hosue  Initiative  approved  the 
financial  assistance  for  HBCUs  as  part 
of  the  NRC  Federal  Plan  which 
described  specific  strategies  far 
involving  HBCUs  in  NRC  research 
activities. 

Scope  and  rnipoaaoifliis 


Pursuant  to  Executive  Order  12677  of 
April  28. 1980.  and  the  NRC  Federal 
Plan,  the  NRC  Office  of  Nuclear 
Regulatory  Research  and  the  Office  of 
Small  and  Disadvantaged  Business 
Utilization  and  Civil  Rights  has  a  limited 
amount  of  funds  (FY91  ceiling  of 
$150,000)  to  support  research 
cooperative  agreements  to  HBCUs. 

The  proposed  HBCU  research 
cooperative  agreement  program  is  part 
of  a  larger  NRC  effort  to  increase 
university  involvement  in  nuclear  safety 
research,  and  in  direct  response  to 
Executive  Order  12877.  directing  Federal 
agencies  to  find  ways  to  increase 
participation  of  HBCUs  in  the  programs 
of  the  Federal  Government  In  addition, 
the  proposed  research  program  takes 
advantage  of  ihe  strong  interest  of 
HBCU  faistitations  in  increasing  student 
involvement  in  research  activitiea. 

The  purpose  of  this  program  is  to 
stimulate  research  at  HBCUs  in  the  area 
of  nuclear  safety  using  cooperative 


agreements  to  reduce  the  financial  and 
persomiel  burden  to  the  institutionB  of 
initiating  the  research  activity.  Each 
research  cooperative  agreement  should 
contain  elements  which  will  potentially 
benefit  the  undergraduate  and  graduate 
research  programs  of  the  institution,  as 
weU  as  show  creativity  in  attracting 
support  from  the  private  sector  to 
extend  or  expand  the  research  activity. 
The  results  of  this  program  will — 

a.  Broaden  public  understanding  relating 

to  nuclear  safety; 

b.  Pool  the  funds  of  theoretical  and 

practical  knowledge  and  technical 
information; 

c.  Enhance  pootection  of  the  public 

health  and  safet]r. 
d  Advance  the  development  of  human 
potential; 

e.  Strengthen  the  capacity  to  provide 

quality  education;  and 

f.  Ensure  the  long-term  viability  of 

HBCU  Institutions. 

The  NRC  encourages  HBCUs  to 
submit  research  cooperative  agreement 
proposals  in  the  following  areas: 

1.  Development  of  steady  state  and 
transient  pump  models  for  estimate  code 
applications. 

2.  Advantages  and  disadvantages  of 
cooling  water  addition  to  a  degraded 
core. 

3.  Behavior  of  hot  hydrogen  while 
exiting  a  break  In  the  primary  pressure 
boundary. 

4.  Modeling  and  experimentation  on 
two-phase  flow,  interfacial  relations, 
and  heat  transfer  in  nuclear  reactor 
coolant  systems. 

5.  Evaluation  of  severe  accident 
phenomena  including:  High  temperature 
chemistry  of  fission  product  and  reactor 
fuel  and  structural  materials,  advanced 
modeling  of  the  behavior  of  fluids, 
combustible  gases  and  molten  core 
materials  in  reactor  primary  systems 
dimng  severe  accidents. 

6.  Advanced  demographic  models  or 
statistical  methods  to  predict  population 
density  and  distribution  around  future 
power  reactor  sites. 

7.  Interaction  of  reactor  materials  at 
very  high  temperatiire  (e.g.,  core/ 
concrete,  core  debris/vessel  component 
interactions). 

8.  Evaluation  of  the  risk  reduction 
effectiveness  of  human  factors 
requirements  in  nuclear  powerplant 
operations  and  maintenance. 

9.  Methods  for  applying  the  growing 
pool  of  human  performance  data  to 
nuclear  powerplant  safety  requirements. 

10.  Development  of  methods  for  Risk 
and  Reliability  Analysis  of  closed  loop 
control  systems,  inrJnding  advanced 
digital  based  control  systems. 


11.  Develop  and  codify  pragmatic 
statistically  valid,  methocb  for  updating 
severe  acddent,  frequency  and 
consequence  analysis  to  reflect  results 
of  new  operational,  experimcatal,  and 
calculation  data. 

12.  Develop  merit  of  methods  and 
procedures  for  estabHshing  tfie  degree  to 
which  Probabilistic  Risk  Assessment 
(PRA)  results  converge  widi  operational 
data. 

13.  Development  of  methods  to 
analjrxe  and  understand  the  aging 
effects,  including  irradiation  damage 
effects,  improved  examination  and 
testing  methods  for  determining  the 
condition  of  structures  and  components 
and  methods  to  assess  residual  lifetime 
of  structures  and  components. 

14.  Development  of  nondestructive 
testing  methods  for  in-situ  evaluation  of 
material  properties  and  property 
degradation  due  to  aging,  such  as 
firacture  toughness  and  fatigue. 

15.  Development  of  methods  for 
assuring  component  structural  reliability 
and  rei^tic  methods  to  define  the 
probabilities  of  radioactive  release  due 
to  earthquakes. 

16.  Development  of  methods  for 
assuring  integrity  of  the  primary  system. 
i.e.,  pressure  vessels,  piling,  steam 
generator  tubing,  such  as  advanced 
nondestructive  testing  techniques, 
contimious  monitoring  techniques  and 
fracture  analysis  procedures. 

17.  Development  of  methods  to 
establish  and  validate  decommissioning 
criteria  and  effects  of  water  chemistry 
on  die  primary  system  integrity. 

18.  Development  and/or  validation  of 
models  to  explain  the  teditonics  of  the 
Central  and  Eastern  United  States  (east 
of  106  degrees  W.) 

19.  Development  and/or  validation  of 
models  to  predict  the  propagation  of 
seismic  groimd  motions  in  the  Central 
and  Eastern  States  or  in  a  shallow  soil 
column. 

20.  Investigations/studies  including 
field  observations  of  the  paleoseismidty 
of  the  Coitral  and  Eastern  United 
States. 

21.  Development  of  rapid  bioassay 
analysis  techniques  for  application  to 
accidental  internal  exposure  situation. 

22.  Natural  analog  studies  of  long-term 
stability  of  waste  forms  for  low-end    . 
high-level  nuclear  waste. 

23.  Studies  of  volcanism  in  the  Besin 
and  Range. 

24.  Simplified  modeling  of 
thermohydrologic  phenomena  in  hi^ 
level  waate  geological  repoeitaries. 

25.  Investigations  of  couirfed  tectonio- 
hydrologkal  processes. 
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26.  Development  of  a  continuum 
approach  for  modeling  unsaturated 
fractured  rock. 

27.  Development  of  improved 
instivmenteSon  or  techniques  for 
measuring  activities,  radiation  dose,  and 
dose  rates,  especially  from  small 
radioactive  particles. 

28.  Development  of  methods  for 
contamination  prevention, 
measurement,  and  control;  and 
improved  radiologicel  air  sampling, 
methodology. 

29.  Investigation  of  the  types, 
sensitivity,  and  linearity  of  various 
biological  effects  of  radiation  that  could 
be  used  as  biological  dosimeters. 

30.  Research  on  the  aietabolam  of 
radionuclides  and  their  compounds 
relative  to  the  calculation  of  internal 
dose. 

31.  Investigation  of  the  efficacy  of 
agents  to  protect  against  radioactivity. 

Eligible  AppUcaots 

Historical  Black  Colleges  and 
Uraveraities  are  eHgiUe  to  apply  for  a 
cooperative  agreement  under  this 
aimounoement 

Factors  Generally  Indicating  SiqppcMl 
Through  Cooperative  ATaenseats 

The  NRC's  benefit  from  the  results  of 
Cooperative  Agreements  should  be  no 
greater  dian  for  other  interested  parties, 
i.e.,  the  public  must  be  the  primary 
beneficiary  of  work  performed.  Surveys, 
studies,  or  research  which  provide 
specific  information  or  data  necessary 
for  the  NRC  to  exercise  its  regulatory  or 
research  mission  responsibilities  wifl 
not  be  funded  by  a  Cooperative 
Agreement  Applicants  requesting 
support  far  woric  which  has  a  dnect 
regulatory  ^^cation  should  stANnit 
their  requests  as  an  unsolicited  proposal 
for  consideratimi  as  a  contract  rather 
than  a  Cooperative  Agreement. 

1.  The  primary  pvrposes  of  NRC 
Cooperative  Agreements  is  to  support 
the  development  (rf  knowledge  or 
understanding  of  the  aubject  or 
phenomena  under  study. 

2.  Tlw  exact  course  erf  the  work  and 
its  outcome  are  usually  not  defined 
precisely,  and  specific  pomts  in  tiaoe  for 
achievement  of  significant  results  do  not 
need  to  be  ^wdfied. 

3. 1%e  NRC  desires  thait  tl»  nature  of 
the  prc^Kwed  investigatkm  be  such  liMt 
the  redpieat  will  ben  prime 
responsibility  for  (ke  conduct  of  the 
research  and  exercise  jud^aent  and 
original  thought  toward  attainiag  the 
scientific  goals  within  broad  porataelers 
of  the  proposed  rescapch  areas  and  the 
resources  provided. 

4.  Meaningful  technical  rq>orls  (as 
distinguished  from  Semi-Annual  Status 


Reports)  aiay  be  prepared  only  as  new 
findings  are  made,  rather  than  on  a 
predetermined  time  schedule. 

5.  Simplicity  and  economy  in 
execution  and  adaunistration  are 
mutually  desirable. 

Proposal  Fomat 

Proposals  should  be  concise  and 
provide  a  thorough  understanding  of  the 
proposed  project  Neither  unduly 
elaborate  applications  aor  volusunous 
supportiitg  documentation  is  desired. 

HBCUs  shall  submit  proposals 
utilizing  the  standard  forms  stipulated  in 
OMB  Circular  A-110.  (Attachment  M). 

Tlie  format  used  for  project  proposals 
ibould  give  a  dear  presentation  of  the 
proposed  project  and  its  relation  to  the 
specific  objectives  contained  in  this 
notice.  Each  proposal  should  follow  the 
format  outiined  below  unless  the  I  i.C 
specifically  authorizes  exception. 

1.  Cover ptige.  The  Cover  I^age  should 
be  typed  according  to  the  foBowing 
format  (submit  separate  cover  pages  if 
the  proposal  is  multi-institutional): 

Title  of  Proposal^To  include  the  term 
"research,"  "ttady,"  or  otiier  gimilar 
designation  to  assist  in  Ute  identification  of 
the  project; 

Names  of  Principal  Researchers  or 
Participuita: 

Totai  Cost  of  Proposal:  (Identity  Cost  by 
Fiscal  Year) 
Period  of  Proposal: 

Organization  or  Institution  and  Department; 
Requited  SipiBtares; 
Principal  PartidpaBtc 
Name: 

Address:    

Telepiione  ?*r 

Required  Organization  Approval:  

Name: 

Date:  

AddresR 


Telepkonc  No: 

Organizatioa  Financid  Officer 

Name: 

Date:  

Address: 


Telephone  No: 

2.  Projed  description.  Each  proposal 
shall  provide,  in  ten  pages  or  less,  a 
complete  and  accurate  description  of  the 
proposed  project.  This  section  should 
provide  the  basic  information  to  be  used 
in  evalaating  the  proposal  to  determine 
its  priority  for  ftuidiBg.  Applicants  mast 
identify  other  possible  sources  cf 
financial  support  for  a  particular  project 
and  list  thoee  sources  from  which 
financial  support  has  been  or  will  be 
requested. 

The  information  provided  in  this 
section  must  be  brief  and  specific. 
Detailed  backgroaad  information  may 
be  included  as  supportii^ 
documentation  to  tiae  proposaL 

The  fallowing  format  shall  be  used  for 
project  descriptioB: 


(a)  Projact  goaia  and  obfectives.  The 
project's  objectives  mast  be  deariy  and 
unambiguously  stated.  The  proposal 
should  justify  the  project  including  the 
problens  it  intends  to  clarify  and  the 
<levelopflKRt  it  may  stimulate. 

(b)  Project  outline.  The  proposal 
should  show  the  project  format  and 
agenda,  including  a  list  of  principal 
areas  or  topics  to  be  addressed. 

(c)  Project  benefits.  The  proposal 
should  indicate  the  direct  and  indirect 
benefits  that  the  project  seeks  to 
achieve  and  to  whom  these  benefits  will 
acme. 

(d)  Project  participants  and  facilities. 
The  proposal  should  describe  the 
physical  facilities  required  for  the 
conduct  of  the  project  Further,  the 
proposal  should  include  brief 
biographical  sketches  of  individuals 
responsible  for  planning  the  project 

(e)  Inject  costs.  As  education 
institutions,  HBCUs  shall  adhere  to  the 
cost  principles  set  forth  in  OMB  Circular 
A-21. 

The  proposal  must  provide  a  detailed 
schedule  of  projects  costs,  identiiyiog  ia 
particular — 

(1)  Salaries — in  proportion  to  the  tiooe 
of  effort  directiy  related  to  the  pro^t: 

(2)  Equipment  (rental  only); 

(3)  Travel  and  Per  Diem/Subsistence 
in  relation  to  the  project; 

(4)  Publication  Costs; 

(5J  Other  Direct  Costs  (specify}— e.g., 
supplies  orregtstration  fiees;  (Note:  Dues 
to  orgaoizatians,  federatioiu  or 
societies,  exclusive  of  registration  fees, 
are  not  allowed  as  a  charge.) 

(6)  Incfirect  Costs  (attach  negotiated 
agreement/coat  aUocation  plan);  and 

(7)  Sapporting/DocumenkitioR.  The 
supporting  documentation  should 
contain  any  additional  information  that 
will  strengthen  the  proposal. 

Proposal  SubsmissioB  and  Deadlina 

The  notice  is  valid  for  part  of  the 
Federal  Govenunent  Fiscal  Year  91 
(March  30. 19B1  to  September  30. 1991). 
Potential  cooperalors  are  advised  that 
due  to  the  liaifted  funding  available, 
proposals  received  after  April  19. 1991 
may  or  not  be  considered  for  funding  in 
Fiscal  Year  91. 

FY91  Funds 

For  Fiscal  Year  91,  the  U.S.  Nadear 
REjgulatory  Commission.  Office  of 
Nuclear  Regulatory  Research, 
anticipates  making  a  total  of  tl50.000 
available  for  funding  research 
Cooperative  Agreements  to  HBCU 
institutions.  Because  of  the  limited  foods 
proposed  Cooperative  Agreement 
biM^ts  should  be  restricted  to  no  more 
than  about  $50,000  per  year,  with  total 
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proiect  funding  not  exceeding  $100,000 
over  a  period  of  two  years. 

Evahiatkn  ProceM 

All  proposals  received  as  a  result  of 
this  announcement  will  be  evaluated  by 
an  NRC  review  panel. 

Evaluation  Criteria 

The  award  of  NRC  Cooperative 
Agreements  is  discretionary.  Generally, 
projects  are  supported  in  order  of  merit 
to  the  extent  permitted  by  available 
funds. 

Evaluation  of  proposals  for  research 
projects  will  employ  the  following 
criteria.  No  level  of  importance  is 
implied  by  the  order  in  which  these 
criteria  are  listed. 

1.  Adequacy  of  the  research  design. 

2.  Scientific  significance  of  proposal. 

3.  Technical  adequacy  of  the 
investigators  and  their  institutional 
base. 

4.  Relevance  to  a  research  area(s] 
described  above. 

5.  Reasonableness  of  estimated  cost  in 
relation  to  the  work  to  be  performed  and 
anticipated  result. 

6.  Potential  benefit  of  the  project  to 
the  overall  benefit  of  the  institution's 
undergraduate  and  graduate  research 
program. 

Disposition  of  Proposals 

Notification  of  award  will  be  made  by 
the  Grants  (Cooperative  Agreement) 
Officer  and  organizations  whose 
proposals  are  unsuccessful  will  be  so 
advised. 

Proposal  Instructions  and  Forms 

Questions  concerning  the  preceding 
information,  copies  of  application  forms, 
and  applicable  regulations  shall  be 
obtained  from  or  submitted  to  U.S. 
Nuclear  Regulatory  Commission.  ATTN: 
Grants  Officer.  Contract  Negotiation 
Branch  No.  2.  Division  of  Contracts  and 
Property  Management  Mail  Stop  P- 
104Z  Office  of  Administration, 
Washington,  DC  20555.  (Note: 
Cooperative  Agreement  Application 
packages.  Standard  Form  424  must  be 
requested  in  writing). 

The  address  for  hand-carried 
applications  is:  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Grants  Officer. 
Contract  Negotiation  Branch  No.  2, 
Division  of  Contracts  and  Property 
Management.  Office  of  Administration, 
Mail  Stop  P-1042. 7920  Norfolk  Avenue, 
Bethesda,  MD  20814. 

Not»:  Upon  delivery  of  the  application  to 
the  NKC  guard  desk  (at  the  above  addresi). 
the  guard  aliould  be  requested  to  telephone 
the  Division  of  ContracU  and  Property 
Management  (Extension  24297)  for  a  pick-up 
of  the  application. 


Nothing  in  this  solicitation  should  be 
construed  as  committing  the  NRC  to 
dividing  available  funds  among  all 
qualified  applicants. 

Dated  at  Betheida.  MD  this  30th  day  of 
January  1991. 

For  the  U.S.  Nuclear  Regulatoiy 
Commission. 
Elois  |.  Wlggiiis, 

Acting  Chief,  Contract  Negotiations  Branch 
No.  2,  Division  of  Contracts  and  Property 
Management,  Office  of  Administration. 
(FR  Doc  91-2875  Filed  2-4-«:  8:45  am] 
MLLMM  COOK  rsSO-OI-H 

(Docket  No*.  50-52S-OLA.  SO-529-OLA  and 
S0-S30-OU^  (Shutdown  CocOng  Flowrate); 
ASLBP  No.  »1-«32-04-OlA] 

Arizona  Pul>lic  Service  Company,  et  aM 
EatabUahment  of  Atomic  Safety  and 
Ucenaing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  58  2.105,  2.700,  2.702, 
2.714.  2.714a.  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding  to  nde  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and  to  preside  over 
the  proceeding  in  the  event  that  a 
hearing  is  ordered. 

Arizona  Public  Service  Company,  et  al.; 
Palo  Verde  Nuclear  Generating  Station, 
Unit  Nos.  1, 2  and  3;  Facility  Operating 
Ucense  Nos.  NPF-41,  NPF-51  and  NPF- 

74 

This  Board  is  being  established 
pursuant  to  a  notice  published  by  the 
Commission  on  December  21, 1990  in  the 
Federal  Register  (55  FR  52337)  entitled, 
"Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  FYoposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing."  The 
proposed  amendment  would  revise  the 
technical  specifications  relating  to  the 
minimum  required  shutdown  cooling 
flowrate.  The  amendment  would  reduce 
the  required  flowrate  firom  4000  gpm  to 
3780  gpm  to  provide  additional  margin 
for  preventing  air  entrainment  while  the 
reactor  coolant  system  is  partially 
drained. 

The  Board  is  comprised  of  the 
following  administrative  judges: 
Robert  M.  Lazo,  Chairman,  Atomic 

Safety  and  Licensing  Board  Panel, 

U.S.  Nuclear  Regulatory  Commission, 

Washington,  DC  20555. 
Frank  F.  Hooper,  28993  McLaughlin 

Boulevard.  Bonita  Springs,  FL  33923. 


Peter  A.  Morris.  10825  South  Glen  Road. 
Potomac.  MD  20854. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1980). 

Issued  at  Bethesda.  Maryland,  this  29th  day 
of  January  1991. 

Robert  M.  Lazo, 

Acting  Chief  Administrative  fudge.  Atomic ' 
Safety  and  Licensing  Board  Panel. 
(FR  Doc.  91-2876  Filed  2-4-91:  8:45  am] 

BILUNO  CODC  7SW-«1-M 


[Docket  Noa.  50-528-OI>-2, 50-529-OUk-2 
and  50-530-OLA-2  (Allowalila  Setpotnt 
Totarance);  ASLBP  No.  91-633-0S-OLA-2] 

Arizona  Public  Service  Company,  et  al^ 
Establlattment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register.  37  FR 
28710  (1972).  and  §S  2.105.  2.700.  2.702, 
2.714,  2.714a,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and  to  preside  over 
the  proceeding  in  the  event  that  a 
hearing  is  ordered. 

Arizona  Public  Service  Company,  et  al.; 
Palo  Verde  Nuclear  Generating  Station, 
Unit  Nos.  1, 2  and  3;  Facility  Operating 
License  Nos.  NPF-41,  NPF-51  and  NPF- 
74 

This  Board  is  being  established 
pursuant  to  a  notice  published  by  the 
Commission  on  December  27, 1990  in  the 
Federal  Register  (55  FR  53220)  entitled, 
"Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing." 
The  proposed  amendments  would 
increase  the  allowable  setpoint 
tolerance  for  the  pressurizer  safety 
valves  from  2500  psia  plus  or  minus  1 
percent  to  2500  psia  plus  3  percent  or 
minus  1  percent;  increase  the  allowable 
setpoint  tolerance  for  the  main  steam 
safety  valves  fi-om  1250  psig  and  1315 
psig  plus  or  minus  1  percent  to  the  same 
settings  plus  or  minus  3  percent;  reduce 
the  minimum  required  feedwater  flow 
from  750  gpm  to  650  gpm:  and  reduce  thie 
response  time  for  the  high  pressurizer 
pressure  reactor  trip  from  1.15  seconds 
to  0.5  seconds. 

The  Board  is  comprised  of  the 
following  administrative  judges: 
Ivan  W.  Smith.  Chairman,  Atomic  Safety 

and  Licensing  Board  Panel.  U.S. 
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Nudear  Regulatory  Comradssion, 

Washington,  DC  20555. 
Walter  H  Jwdan.  881  W.  Outer  Drive, 

Oak  Pudge,  IN.  37B3a 
Jerry  R.  KUae.  Atomic  Safety  and 

Licensing  Board  Panel,  U3.  Nuclear 

Regulatory  Commission,  Washington, 

DC  20555. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1980). 

Issued  at  BeSieada,  Maryland,  this  29th  day 
of  )anuaiy  1991. 
Robert  M.  Lazo, 

Acting  Qdef  Adnutmtrative  fudge.  Atomic 
Safety  and  Ucenaing  Board  Pond. 
[FR  Doc.  91-2677  Filed  2-4-91;  a:4S  «m| 

TSM-aMI 


[Dodcet  No.  50-305] 

Wisconsin  PutiRc  Sendee  Corporation; 
Consideration  of  Issuanoe  of 
AmendMwnt  to  FaciMy  Operating 
License  and  Proposed  No  StgnMcanl 
Haaards  ConaUeraMon  Oatai  nilnatlon 
and  Opportunity  for  Hearing 

Tlie  U.S.  Nuclear  Regulatory 
CcMnmission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DFR- 
43.  issued  to  Wisconsin  PiAlic  Service 
Corporation  (WPSC)  (the  licensee),  ibr 
operation  of  the  Kewaunee  Nuclear 
Power  Plant  located  in  iCewaonee. 
Wisconsin. 

The  amendment  would  delete 
Technical  Siwcification  (TS)  5.S.a4>4o 
allow  for  the  receipt  of  new  neutron  flux 
detectors  at  the  Kewaanee  Nuclear 
Power  Mant  In  WPSCs  response  to 
NRC  Regulatory  Guide  1.87,  a 
commitment  was  made  to  install  new 
flax  detectors  during  the  1991  refueling 
outage. 

Hie  need  for  tfua  exigent  change  could 
not  be  avoided  became  ^  conffict  wi& 
Tedadcal  Specification  S4.a.6  was  not 
discovered  until  the  second  level  review 
of  ttie  design  change  to  instaB  the  flux 
detectors  was  pertormed.  Tliat  review 
was  completed  Janwoy  24, 1991.  Ilie 
NRR  Project  M«iager  for  KNFP  was 
promptiy  notified  of  tUs  conflict  and 
preparation  of  this  exigent  TS 
aaundment  request  began  inmetKately 
thereafter. 

Before  issuance  of  the  proposed 
license  amendraeat.  tiie  Comraission 
wiU  have  ande  findings  required  by  flie 
AtOBUC  Eaei^y  Act  of  IQSt,  as  aaiended 
(llie  Act)  end  tlie  ConnnissioB's 
regulatieas. 

The  Ccanmisflion  has  made  a  propoaed 
deteminaiiaB  that  the  amendaieat 
request  involweB  ao  signifieant  harards 


oonsideratkm.  Under  the  Ooemrission's 
regulations  in  10  CF*  50.02.  this  means 
that  operation  of  the  fedlrty  in 
acoordcmce  with  the  proposed 
amendment  wioiM  not  (1)  involve  a 
s^iiScaat  increase  in  &e  probability  or 
consequences  of  an  accident  previoasly 
evaluated;  or  (2)  create  the  poss^^  of 
a  new  or  diffo-ent  kind  of  acddent  firam 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  antendment  against  the 
standards  ol  10  CFR  S0.S2.  and  iias 
provided  the  following  no  sipiificant 
hazards  consideration  determinations  as 
required  by  10  Q%  SQ.91(a): 

(1)  The  proposed  change  does  not  involve  a 
significant  iocrease  in  the  |>robab3ity  or 
cooseqoeBcet  of  an  acddedt  previously 
evalwatad.  Hie  amavsA  <S  fin^onable 
material  in  the  detectors  is  insigificant  when 
compered  to  the  entire  core,  aad  therefore 
will  not  introduce  additional  criticaiity 
concerns.  Also,  the  fissionable  material  used 
in  neutron  flux  detector  in  inside  the  seeled 
detector  chamber  and  Ihereibre  inacooesibie. 
An  incresae  m  the  ■Domt  of  fissioaable 
material  inside  sealed  flux  detectocs  yiii  not 
change  the  piupose  or  fttaction  of  die 
detector  as  it  is  used  for  monitoring  plant 
aperations  and  therefore  would  not  affect 
any  accident  analysis  performed. 

(2)  Hie  proposed  change  does  not  create 
the  poB«tt>i&ty  of  a  new  or  AtTerent  land  of 
accident  fron  any  accident  pfevi«»sly 
evalaated.  The  amoimt  of  fisaioaable 
material  ia  a  detector  is  nagligihls  wlwn 
compared  to  the  amounts  conaidered  in 
design  basis  accidents.  Also,  fissionable 
material  in  a  detector  is  stored  within  a 
seeled  diamber.  Changing  the  amount  of 
CasioBshle  material  in  sealed  flux  detectors 
would  not  phyaicatly  alter  any  plaiA 
configrationa,  setpctuts,  operating 
parameters,  ar  piant  perfunmnoe. 

(3)  The  proposed  change  does  not  involve  a 
si^iificant  reduction  io  a  margin  of  safety. 
Fissionatile  material  sealed  inside  a  flux 
detector  is  considered  a  sealed  source  as 
defined  by  10  CFR  70.4.  This  material  is 
therefore  Inaccessible.  It  does  not  affect  any 
pknt  syvtems  nncB  it  is  internal  to  Kka 
detMSora.  The  Uamts  and  controls  for  special 
nuclear  aiaterial  of  modenie  strategic 
4>ignifi(7<imy  imU  subsequently  be  limited  by, 
and  controQad  in  accordance  with  10  O'k 
parts  30, 40  and  70.  This  will  ensure  that 
adequate  control  and  acconnting  procedures 
will  be  irai^eiBented  when  required. 
Inoreaaing  die  aaxwat  <A  fissiaaaWe  laaterial 
teaUe  ■  flux  detector  and  OB  site.  wjlMn  the 
Iteits  «f  the  operating  hoense.  wffl  not  redace 
the  auigia  of  safety  at  KNFP. 

Acoon&i^y,  Uie  Comraission 
proposes  to  determbie  that  this  change 
doea  not  Involve  a  significent  hazards 
consideration. 

The  Coaniasien  is  seeking  pubHc 
coBuaants  on  this  propeeed 
detendnatton.  Any  conments  received 
within  fifteea  (IS)  days  alter  the  date  of 


publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  CommissJon  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regdatory  Pubiications 
Branch.  Divisitm  of  Freedom  of 
Information  and  PnbHcations  Services, 
Office  of  Administration,  U.S.  Nnclear 
Regulatory  Commission,  Washington, 
DC  20565,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice. 

Written  comments  may  also  be 
delivered  to  room  P-223,  Phillips 
Bnilding,  7920  NorfoQc  Avenue, 
Bethesda,  MarylaiKl,  from  7:30  a.m.  to 
4-.15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC.  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  March  7. 1991.  tiie  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issinmce  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  faearii^  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  biterested  persons  should 
consult  a  cmwiil  copy  of  10  tIFR  Z714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Bufldhig.  2120  L  Street  NW.. 
Washington.  DC  20555  and  at  the  Local 
Public  Document  Room  located  at  the 
University  of  Wisconsin  Library 
Leanditg  Ceirter,  2420  Nicolet  Drive. 
Green  ^y.  Wisconsin  34301.  If  a  request 
for  a  hearing  or  petifion  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Qiairman  of  the 
Atomic  Safety  aitid  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  wffl  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  witii  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
resdts  of  the  proceetling.  The  petition 
shouhi  specifically  explain  the  reasons 
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why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiu«  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  30-days.  the  Commission 


will  make  a  final  determination  on  the 
issue  of  no  significant  hazards 
considerations.  If  a  hearing  is  requested, 
the  final  determination  will  serve  to 
decide  when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  a  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  if  effective,  notwithstanding 
the  request  <or  a  hearing.  Any  hearing 
held  would  place  after  issuance  of  the 
amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  ISnday  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  considerations.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occiu"  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington.  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  iiJorm  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1  (800  325-6000  (in 
Missouri  1  (800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
John  N.  Hannon:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  David  Baker,  Esq., 
Foley  and  Lardner.  Post  Office  Box  2193, 


Orlando,  Florida  31082,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing' 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l){i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  date  January  28, 1991,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW., 
Washington.  DC.  20555,  and  at  the  local 
public  document  room  located  at  the 
University  of  Wisconsin  Library 
Learning  Center,  2420  Nicolet  Drive.      . 
Green  Bay.  Wisconsin  54301. 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 
Michael  J.  Davte, 

Project  Manager.  Project  Directorate  III-3. 
Division  of  Reactor  Projects  III/IV/V.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  91-2678  Filed  2-4-81;  8:45  amj 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Meeting 

Pursuant  to  the  Nuclear  Waste 
Technical  Review  Board's  (Board) 
authority  under  section  5051  of  Public 
Law  100-203  of  the  Nuclear  Waste 
Pohcy  Amendments  Act  (NWPAA)  of 
1987,  the  Board's  Panel  on  Structural  . 
Geology  &  Geoengineering  will  hold  a 
meeting  in  Tucson,  Arizona,  on  Friday, 
March  1, 1991.  Representatives  from  the 
Department  of  Eenrgy  (DOE),  the 
Electric  Power  Research  Institute  (EPRI). 
and  the  State  of  Nevada  will  make 
presentations  on  their  recent  studies 
relating  to  volcanic  hazards  at  Yucca 
Mountain,  Nevada,  the  site  proposed  for 
location  of  a  high-level  waste  repository. 
The  meeting  will  nm  bom  8  a.m.-5  p.m. 
For  confirmation  of  the  exact  location, 
please  contact  the  NWTRB  Office  of 
External  Affairs,  (703)  235-4473. 

Specific  topics  to  be  covered  at  the 
meeting  will  include  past  volcanism  in 
the  vicinity  of  Yucca  Mountain.  Nevada; 
probabilistic  estimates  of  volcanic 
hazards  at  the  proposed  repository  site; 
and  analyses  of  the  proposed  site's 
vulnerabilities  to  volcanic  events. 
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Members  of  the  public  are  welcome  to 
attend.  Transcipts  of  the  meeting  will  be 
available  on  a  library-loan  basis 
beginning  March  25, 1991,  from  Victoria 
Reich,  Board  librarian;  (703)  235-4473. 

The  Nuclear  Waste  Technical  Review 
Board  was  established  in  the  NWPAA 
of  1987  to  evaluate  the  scientific  and 
technical  validity  of  activities 
undertaken  by  the  DOE  in  its  civilian 
radioactive  waste  management  program. 
In  the  same  law,  Congress  directed  the 
DOE  to  characterize  the  site  at  Yucca 
Mountain,  Nevada,  for  the  possible 
development  of  a  permanent 
underground  repository  for  spent  fuel 
and  defense  high-level  waste. 

For  further  information  on  the  location 
of  the  meeting,  contact  Karyn  Severson, 
External  Affairs,  1100  Wilson  Boulevard, 
suite  910,  Arlington,  Virginia  22209;  (703) 
235-4473. 

Dated:  January  31, 1991. 
William  D.  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 

Review  Board. 

(FR  Doc.  91-2684  Filed  2-4-91;  8:45  am] 

mUJNQ  CODE  6(20-AM-«i 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  450  Fifth  Street,  NW.. 
Washington,  DC  20549 

Extension 

Form  2-E,  File  No.  270-222 
Form  13F.  File  No.  270-22 
Form  N-«F,  File  No.  270-136 
Form  N-17D-1,  File  No.  270-231 
Form  N-23C-1.  File  No.  270-230 
Form  N-54C.  File  No.  270-184  • 
Form  N-54A.  File  No.  270-182 
Form  N-6F,  File  No.  270-185 
Rule  24f-2,  FUe  No.  270-131 
Rule  18f-l.  File  No.  270-187 
Rule  17a-7.  File  No.  270-238 
Rule  iga-1.  File  No.  270-240 
Rule  30a-l.  File  No.  270-210 
Rule  30b2-l.  File  No.  270-213 
Rule  17a-8,  File  No.  270-225 
Rule  17f-l.  File  No.  270-236 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Form  2-E  under  the  Securities 
Act  of  1933  (17  CFR  239.201)  and  Form 
13F  under  the  Securities  Exchange  Act 
of  1934  (17  CFR  249.325). 


Form  2-E  is  the  form  that  a  small 
business  investment  company  that  has 
engaged  in  a  limited  offering  of  its 
securities  uses  to  report  semi-annually 
the  progress  of  the  offering,  including 
the  number  of  shares  sold.  Each 
respondent  spends  approximately  10 
hours,  annually,  reporting  on  Form  2-E. 

Form  13F  is  used  by  certain  large 
investment  managers  to  report  quarterly 
with  respect  to  certain  securities  over 
which  they  exercise  investment 
discretion.  Each  report  takes  about  24.6 
hours  to  fill  out 

Notice  is  also  given  that  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  the  approval 
the  following  forms  and  rules  under  the 
Investment  Company  Act  of  1940: 

Form  N-8F  (17  CFR  274.218)  is  the 
form  prescribed  for  use  by  certain 
registered  investment  companies 
requesting  orders  of  the  Commission 
declaring  that  they  have  ceased  to  be 
investment  companies.  The  form  takes 
about  6  hours  to  fill  out. 

Form  N-17D-1  (17  CFR  274.200)  is 
used  by  small  business  investment 
companies  and  banks  affiliated 
therewith  to  report  any  loan,  advance  of 
credit  to,  or  acquisition  of  securities  or 
property  of  a  small  business  concern  or 
any  agreement  to  do  any  of  the 
foregoing.  The  annual  burden  of  filling 
out  the  form  is  approximately  5  hours 
per  response. 

Form  N-23C-1  (17  CFR  274.201)  is  a 
form  on  which  closed-end  investment 
companies  report  repurchases  of  their 
own  securities.  The  form  takes  about  1 
hour  to  fill  out. 

Form  N-54C  (17  CFR  274.54)  is  used  to 
notify  the  Commission  that  a  company 
withdraws  its  election  to  be  regulated  as 
a  business  development  company.  The 
annual  burden  is  about  1  hour  per 
respondent. 

Form  N-54A  (17  CFR  274.53)  is  the 
notification  of  election  to  be  regulated 
as  a  business  development  company. 
The  annual  burden  is  about  .5  hours  per 
respondent. 

Form  N-6F  (17  CFR  274.15)  permits  a 
company  that  has  lost  its  exclusion  from 
the  Investment  Company  Act  of  1940 
because  it  intends  to  make  a  public 
offering  as  a  business  development 
company,  but  is  not  ready  to  file  Form 
N-54A,  to  remain  exempt  from  that  Act 
for  up  to  90  days.  The  form  takes  about 
.5  hours  to  fill  out. 

Rule  24f-2  (17  CFR  270.24f-2)  allows 
certain  investment  companies  to  register 
their  shares  under  the  Securities  Act  of 
1933  without  specifying  at  the  time  of 
registration  the  total  number  of  shares 
to  be  registered.  Registrants  spend  about 
1.9  hours  per  response. 


Rule  18f-l  (17  CFR  270.18f-l)  enables 
a  registered  open-end  management 
investment  company  that  may  redeem 
its  seciuities  in  kind  to  elect  to  commit 
to  make  limited  cash  redemptions 
without  violating  section  18(f)  of  the 
Investment  Company  Act  of  1940.  A 
response  takes  approximately  1  hour. 

Rule  17a-7  (17  CFR  270.17a-7)  requires 
various  records  to  be  kept  in  connection 
with  certain  purchase  or  sale 
transactions  between  registered 
investment  companies  and  certain  of 
their  affiliates.  Each  recordkeeper 
spends  about  1  hour,  annually,  meeting 
this  requirement. 

Rule  19a-l  (17  CFR  270.19a-l)  requires 
a  written  statement  to  accompany 
certain  dividend  payments.  A 
respondent  would  probably  spend  about 
.25  hours,  annually,  meeting  this 
requirement. 

Rule  30a-l  (17  CFR  270.30a-l)  requires 
every  registered  management 
investment  company  to  file  a  semi- 
annual report  with  the  Commission.  The 
burden  of  meeting  the  requirement  of 
this  rule  is  the  burden  of  filing  Form  N- 
SAR,  the  reporting  form  prescribed 
under  the  rule.  Approval  for  Form  N- 
SAR  has  been  given  separately. 

Rule  30b2-l  (17  CFR  270.30b2-l) 
requires  the  filing  with  the  Commission 
of  four  copies  of  every  periodic  or 
interim  report  transmitted  by  or  on 
behalf  of  any  registered  investment 
company  to  its  shareholders.  Approval 
for  requiring  the  reports,  themselves,  has 
been  given  separately.  The  biuden  of 
filing  the  reports  is  negligible. 

Rule  17a-8  (17  CFR  Z70.17a-6)  exempts 
certain  mergers  or  consolidations 
involving  investment  companies  from 
Section  17(a)  of  the  Investment 
Company  Act  of  1940.  The  rule  requires 
approximately  1.5  hours  of 
recordkeeping  per  company  involved  in 
such  a  merger  or  consolidation. 

Rule  17f-l  (17  CFR  270.17f-l)  requires 
that  a  custodial  contract  and  an 
accountant's  certificate  be  filed  with  the 
Commission  in  connection  with  the 
placement  or  maintenance  of  the  assets 
of  a  registered  management  investment 
company  in  the  custody  of  a  member  of 
a  national  securities  exchange.  The  rule 
requires  each  respondent  to  spend  about 
4  hours  meeting  reporting  requirements, 
annually. 

The  estimates  of  average  burden 
hours  are  made  solely  for  the  purposes 
of  the  Paperwork  Reduction  Act,  and  are 
not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
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of  tb»  ntiaatad  averagt  burdeB-houra 
for  conpbmcs  witli  SEC  raies  and 
forms  to  Knnelk  A.  Fogaab.  Deptity 
ExKutiv*  Dinctor.  aeoxritiea  and 
ExchangK  CommiMioB.  450  Fifth  Street. 
NW..  Waahingron.  DC  28640,  and  Gary 
Waxman.  Claaraaca  Officer.  Office  of 
InformatioB  and  Rtsulatoiy  Affairs. 
Office  of  Management  and  Budget 
(Paperwork  Reduction  Project*  323S- 
0233  (Form  2-Ei,  3235-006  (Form  13F}. 
3235-0157  (Form  N-8F].  3235-0229  (Form 
17D-1V  3235-0230  (Fonn  23C-1),  3235- 
0236  (Form  N-MQ  3235-0237  (Form  N- 
54A).  3235-0238  (Form  N-«F].  3235-0150 
(Rule  24f-2).  3235-0211  (Rule  18f-l}. 
3236-0214  (Rule  17a-7),  3235-0216  (Rule 
19a-l).  3235-0218  (Rule  30a-l).  3235- 
0220  (Rule  3062-1).  3235-0236  (Ruk  17»- 
8^  and  3235-0222  |Rule  17M)  room  3208 
NEOB.  Waahington.  DC  20503. 

Dated:  January  29. 1991. 
MbuhK  H.  McTariMMl, 
Deputy  Secrw4aiy. 
[FR  Doc  tl-258»  nied  a-4-91: 8:45  am) 
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Ageacy  Clearance  Officer  Kenneth  A. 
Fogash.  Deputy  Executive  Oirector,  (202) 
272-2142. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Comnussion,  Office  of  Consumer 
Aflairs,  450  Fifth  Street.  NW.. 
Washington.  DC  20549. 

Revision— Rula  lSc2-ll.  Na  270-196 

Notice  is  hereby  given  thai  pursuant 
to  the  F^perwock  Reduction  Act  of  1980 
(44 US.C  3501  et seql  the  Securities 
and  Exchange  Comaiission  \»a 
sabmitted  for  OMB  approval  proposed 
revisions  to  Rule  15c2-ll  (17  CFR 
240.15c2-n)  under  the  Secuhtiea 
Exchange  Act  of  1984  (15  U.S.C  78a  et 
seq.).  Rale  lSc2-lI  regvlates  the 
initiation  or  resumption  of  quotations  in 
a  quotation  meditun  by  a  broker  or 
dealer  for  over-the-counter  securities,  h 
is  estimated  that  approximately  550 
brokers  and  dealers  would  incur  an 
estimated  aggregate  burden  of  7.700 
hours,  or  14  hours  per  broker-dealer,  to 
comply  with  the  rule's  proposed 


The  estimated  burden  hours  are  made 
solely  for  purposes  of  the  Paperwork 
Redactiott  Act  and  are  not  derived  from 
a  comprehensive  or  evea  representative 
summary  or  study  of  the  cost  of  SEC 
rules  and  fonns. 

Direct  general  coaunents  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 


for  compliance  with  die  Sccarities  and 
Exrhnnft  Commission  roles  and  fanns 
to  Kenneth  A.  Fogash.  Depaty  Exccative 
Dinctor.  450  5di  Street  NW.. 
Washington.  DC  2064a  and  Gary 
Waxman.  Clearance  Officer.  Office  of 
Management  and  Budget  Paperwork 
Reduction  Act  Prorect  (3235-019^  room 
3208  New  Executive  Office  Building, 
Washington  DC  20503. 

Dated:  January  29, 1991. 
Maigatel  R.  McFarlud, ' 
Deputy  Secretary. 

[PR  Doc  91-2500  Filed  2-4-91;  B.-45  am) 
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S«H-R««ulMory  Organkationa;  FUing 
and  ImwdiiH  EWtctlwnaaa  of 
IVopo— d  Rui*  CtMog*  by  ttM  Pacific 
Stock  EsBlMnoik  IM.  Walvtotg 
TrawcMQn  Chang—  on  Cftain  IwdoM 
Warrants 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788fb)(l),  notice  is  hereby 
given  that  on  January  23, 1991.  the 
Pacific  Stodc  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Rents  I,  U  and  HI 
below,  which  Items  have  been  prepared 
by  the  self-reguJatory  organization.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bam  interested  persons. 

L  Salf-Saguiatary  Organization's 
StataaMot  of  Ifao  TerBM  of  SubsUaca  of 
tfao  Praposad  Bula  Change 

Pursuant  to  tfie  Schedule  of  Rates  and 
Charges  published  by  the  Exchange,  the 
PSE  proposes  to  waive  all  transaction 
fees  and  charges  for  put  warrants  on  the 
CAC-40  Index  issued  by  Soci^t^ 
G^nerale  Warrants  Limited  N.V.  (''Sgg 
WS")  and  expiring  on  November  4, 1992 
and  put  warrants  on  the  CAC-40  Index 
issued  by  Paine  Webber  Group,  Inc. 
TPWP  WS")  and  expinng  on  November 
9, 1969.  The  waiver  shall  cover  a  three- 
month  period  begiamng  from  January 
22, 1991  throi^  April  22, 1991. 

n.  Self-Regulatory  Organization's 
Statement  of  tlie  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changa 

In  its  filing  with  the  Comansston.  die 
self-regubtory  organization  inchided 
statements  concerning  the  purpose  ot 
and  stetatory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


rule  change.  The  text  of  these 
statementa  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
setf-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the  , 
most  significant  aspects  of  sncfa 
statements. 

A.  Self-Regulatory  Oiganlzation's 
Statement  of  the  Purposes  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Althoo^  the  Exchange  believes  that 
its  specialists  will  provide  excellent 
maritets  in  CAC-40  Index  warrants,  the 
PSE  is  of  the  opinion  that  a  three  month 
waiver  for  certain  fees  and  charges  is 
nacesaary  to  ronain  on  a  coopetitive 
footing  with  the  other  exchanges.  This 
waiver  of  transaction  fees  and  charges 
will  encourage  trading  decisions  on  the 
basis  of  the  strength  of  the  marketplace. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act  in  that  it  will 
increase  competition  and  the  quality  of 
markets. 

B.  Self  RayUatory  Osgaatiatiea's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  ruJe  change  imposes  a  burden 
on  con>petitioa 

C  Self-Regulatory  Organizatien's 
Stalanient  on  Conmeots  on  ♦!*«* 
Proposed  Rule  Chaaga  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  Effectivaaass  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Since  the  proposed  rule  change 
concerns  changing  a  fee  or  other  charge 
imposed  by  the  PSE.  it  has  become 
effective  immediately  upon  filing 
pursuant  to  section  ig(b)(3)(A)  of  the 
Act  and  subparagraph  (e)  of  rule  19b-4 
thereunder. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

rv.  SoDdtaden  of  Comments 

Interested  persons  are  invited  to 
siduBtt  written  data,  views  and 
arguments  concemiBg  the  fntagnim^ 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  tht: 
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Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  26, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  January  29, 1991.- 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  91-2646  Filed  2-4-91;  8:45  am] 
snxma  cooe  mio-oi-h 


[Ral.  No.  34-28833;  HI*  Nos.  SR-Amax-90- 
38;  SR-CBOE-90-27:  SR-MSE-91-03;  SR- 
NASD-91-02:  SR-NYSE-90-51;  SR-PSE-90- 
41;  SR-PHLX-90-24) 

Self-Regutatory  Organizations;  Filing 
of  Proposed  Rule  Changes  by 
American  Stock  Exchange,  Inc.,  et  al., 
Relating  to  Options  Communications 
to  Customers 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  the  Ainerican  Stock 
Exchange,  Inc.  ("Amex"),  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE"), 
the  Midwest  Stock  Exchange,  Inc. 
("MSE"),  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"),  the  Pacific  Stock  Exchange. 
Inc.  ("PSE"),  and  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  (collectively 
referred  to  as  "the  Self-Regulatory 
Organizations"  or  "SROs")  filed,  on 
December  27, 1990,  October  24, 1990, 
January  9, 1991,  January  8, 1991,  October 
22, 1990,  December  3, 1990,  and 
December  24, 1990,  respectively,  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  changes  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  SROs.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
changes  from  interested  persons.  * 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  SROs  propose  to  amend  their 
rules  to  modify  the  Industry  publication 
"Guidelines  for  Options 
Communications"  ("Guidelines")*  to 
reflect  changes  in  the  options  market 
and  the  way  these  changes  impact 
communications  with  the  public. 

The  full  text  of  the  proposed  rule 
changes  are  available  at  the  respective 
principal  offices  of  the  above-mentioned 
SROs  and  at  the  Commission. 

n.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Commission, 
the  SROs  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes  and 
discussed  any  comments  they  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organizations  have 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organizations' 
-  Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  response  to  the  SEC's  comments 
contained  in  a  letter,  dated  June  8, 1989, 
from  Richard  G.  Ketchum,  Director. 
Division  of  Market  Regulation 
("Division"),  SEC,  to  Donald  van 
Weezel,  Chairman  of  the  Options  Self- 
Regulatory  Couiicil  ("OSRC  Letter"),' 


'  Although  the  Committion  is  reviewing  the 
NASD's  proposal,  it  will  await  NASD  memt)er*hip 
approval  before  taking  any  action  on  it.  See  File  No. 
SR-NASD-81-02. 

*  The  Guidelines  are  an  industry-wide  publication 
produced  jointly  by  all  the  SROs,  and  are 
distributed  to  all  member  firms.  It  is  designed  to 
amplify  the  standards  contained  in  tha  SROs' 
options  communications  rules  and  thereby  assist 
member  firms  in  maintaining  proper  standards  in 
their  preparation  of  communications  with  the 
public.  The  Guidelines,  however,  have  not  been 
amended  since  their  initial  pubUcation  in  1960. 

*  Pursuant  to  rule  17d-2  under  the  Act  the  SROs 
reached  an  agreement  to  allocate  options  regulatory 
responsibilities  for  common  members.  As  part  of 
this  agreement,  the  SROs  formed  the  OSRC  which  is 
comprised  of  one  representative  of  each  SRO 
participating  in  the  agreement.  The  SROs  are  all 
members  of  the  OSRC. 


the  SROs  have  filed  amendments  to 
their  uniform  rules  concerning  options 
communications  with  customers.  The 
OSRC  Letter  recommended  greater 
uniformity  and  communication  among 
the  SROs  in  connection  with  the  review 
of  options  advertisements,  educational 
material,  sales  literature  and  options- 
related  communications.  The  OSRC 
Letter  also  recommended  that  the  SROs 
update  and  improve  the  Guidelines  and 
provide  for  consistent  application  of  the 
Guidelines  by  SROs  and  their  member 
firms.  Accordingly,  the  SROs  have 
proposed  jointly  changes  to  the 
Guidelines  to  reflect  among  other 
things,  changes  that  have  occurred  in 
the  options  market  in  the  last  several 
years  and  address  the  introduction  of 
new  products.  Ln  connection  with  the 
amendments  to  the  Guidelines,  the 
SROs  have  also  proposed  conforming 
amendments  to  their  rules  governing 
options-related  communications. 

Specifically,  the  amendments  to  the 
SROs  rules:  *  (1)  Apply  the  advertising 
-requirements  contained  in  these  rules  to 
educational  materials;  (2)  delete  the 
requirement  that  options 
communications  be  in  "good  taste";'  (3) 
clarify  the  term  "advertisement"  to 
include  sales  material  that  reaches  a 
mass  audience  through  any 
telecommimications  device;  (4) 
strengthen  the  application  of  the 
advertising  requirements  by  replacing 
the  word  "should"  with  the  word 
"shall,"  thus  emphasizing  that  these 
requirements  are  mandatory;  (5)  allow 
member  organizations  to  use 
standardized  options  worksheets  for 
each  product  type;*  and  (6)  allow 
Registered  Representatives  to  provide  in 
sales  literature  records  or  statistics 
which  portray  their  own  past 
performance  or  actual  transactions 
instead  of  those  of  the  member 
organization  as  a  whole,  provided  it  is 
done  within  the  context  of  the 
requirements  of  the  SROs"  options 
communications  rules. 

The  amendments  to  the  Guidelines,  in 
addition  to  incorporating  the  above- 
mentioned  changes  to  the  SROs'  rules, 
add  language  to  explain  the  significance 


*  The  SROs  propose  to  amend  the  following  rules: 
Amex  Rule  991;  CBOE  Rule  9  21;  MSE  Rule  4,  Article 
XIII:  Article  UI.  Section  35  of  the  NASD  Rules: 
NYSE  Rule  791:  PSE  Rule  VI,  Sec.  35;  Phlx  Rule  1049. 

*  Because  of  objective  standards,  deletion  of  the 
"good  taste"  test  does  not  mean  that  options-related 
communications  can  be  in  "poor  taste."  Prohibitions 
against  misleading,  untruthful  or  exaggerated 
statements,  among  other  things,  are  contained  in  the 
SROs'  options  communication  rules  and  apply  to  all 
options  communications. 

*  Earnings  projections  for  various  options 
strategies  are  commonly  provided  to  customers  by 
means  of  worksheets. 


BEST  C( 


/  Vot.  56>  No.  24  /  Tue»day.  Febroary  5.  1991  /  Notices 


of  a  review  of  an  options  advertisenent 
by  an  SRO.  The  Gmdelinet  state  tlMt  aa 
SRO  review  of  an  nrtiiiitiwiiiiil  is  not 
an  endorseaaeat  of  the  imestincBi  plan 
or  its  suitability  for  iowestets  but  ratiier 
a  review  to  determine  if  the  informatioa 
contained  ia  the  advertisement  is 
conaistcat  witb  the  *»q«w^ipnt»  of  the 
rules  of  the  SROs. 

The  araeadaients  to  the  Coidefiaes 
ako  clarify  standards  with  respect  to 
%vhetfaer  hypothetical  exasiples 
coastitula  protected  perfotmance 
figures.^  ^>ecificaUy.  the  amendments 
provide  that  exaopiea  of  profitable 
options  transactioas,  indoding  those 
involviag  an  nnckrlyini  secority.  which 
use  hypothetical  seoaities  and  prices 
are  not  considered  proiected 
performance  figures  axid  are  permitted 
in  educational  material  so  long  as  no 
suggestion  is  made  that  profits  are 
probable.  However,  example*  d 
profitable  optioas  transactions  must  be 
accomplished  by  examples  of  breakeven 
situations  on  the  same  hypothetical 
option  transaction  as  well  as  a 
description  of  the  risks.  The 
amendmenta  also  require  that  a 
stateawDt  to  the  effect  that  the  examples 
were  constructed  for  illustration 
purposes  only  be  included. 

In  addition,  the  Guidelines  are 
amended  to  reflect  that  any 
communicatioa  that  discussed  the  use  or 
advantages  of  a  particular  options 
strategy  should  disclose  the  fact  that 
commissions  and  other  costs  may  be  a 
sigoificant  factor.  Previously,  the 
Guidelines  stated  that  advertisements  or 
sales  literature  only  had  to  reflect  the 
fact  that  a  sabsequent  exercise  or 
closing  traasactioo  would  be  subject  to 
commission  charges. 

Further,  the  amendments  to  the 
Guidelines  establish  criteria  for  firms  to 
consider  when  determining  whether  or 
not  a  particalar  investment  approach 
could  be  deemed  an  options  program. 
Additionally,  the  amendments  require 
that  options  communications  must 
contain  a  warning  statement  that 
options  are  not  suitable  for  all  investors 
when  discussing  the  uses  and  advatange 
of  options.  The  amendments  also 
replace  the  reference  in  the  Guidelines 
to  the  Options  Clearing  Corporation 
prospectus  with  a  reference  to  the 
options  disclosure  docament.  »»*»rl 
reiterate  the  requirement  that  member 
furms  most  comply  with  the 
requirements  for  disclosure  of 


membersbtp  m  the  Securities  Investors 
Protection  Corporation  fSIPCT).  when 
applicable,  pursuant  to  the  SIPC  by-laws 
promulgated  under  the  Seeitrities 
Investors  Protection  Act. 

Finally,  the  Guidelines  were  amended 
to  provide  a  hst  of  some  of  the  risks  of 
traifing  in  index  options  that  shouM  be 
disclosed  in  conunvnications  dealbig 
witb  index  options,  as  well  as  a 
descri|»tion  of  the  risks  of  ancovered 
options  writing  and  coaibiaation  writing 
that  should  be  disclosed  in 
communicatioos  dealing  with  these 
strategies^  With  regard  to 
communications  dealing  with  uncovered 
writing,  the  Guidelines  also  suggest  that 
the  Special  Statement  for  Uncovered 
Writers  ("Special  Stateraenf)  be  offered 
in  such  comnMUBcations.* 

The  SROs  beHeve  that  the  pmiposed 
rule  changes  are  consistent  with  section 
6(b)  of  the  Act,  in  general  and  further 
the  objectives  of  section  8(b)(5],  in 
particular,  in  that  they  are  designed  to 
promote  just  and  equitable  principles  of 
trade  and  protect  investors  and  the 
public  interest 

(B)  Setf-Regulatory  Orgonizatfons' 
Statement  on  Burden  on  Competition 

The  SROs  do  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  changes  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  tlw 
Proposed  Rule  Changes  and  Tinii^  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Registar  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  aelf-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 


•  A  pilmipal  dtattncti«B  betwcvn  nht  Uferotora. 
"'•Wj  to  not  Mtt>^«ct  to  pn-im  •pprrrrvl,  and 
educational  malerial.  which  i».  is  th«f  edncational 
material  canaot  eofitMP  any  paal  m  projactrf 
perfanau^  Bpvm.  aiuiaatized  rain  of  return,  or 
recommenda  dona. 


•  See  Securities  Exchan^  Act  Rel.  No.  26052 
(June  21. 19891  54  FR  2726*  [June  2&  1068)  (order 
approving  PUa  No*.  SR-Aniex-«-03.  SR-CBOE-a9- 
01,  SR-fiASD-a»-17.  SR-PfUx-aB-17.  SR-PSE-aS- 
14).  Member  ocgamzaiions  are  required  to  provide 
the  Special  Statement  to  opdona  cuatomarB  who 
Intend  to  engage  in  uncovered  writing. 


(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  cfisapproved 

IV.  Solkata&m  of  Conoanl* 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  4S0  Fifth  Street.  NW., 
Washingtoa  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
comnnmications  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  562.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, - 
450  Fifth  Street,  NW..  Washington.  DC 
Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  respective  principal  offices  of  the 
above-mentioned  self-regulatory 
organizations.  All  submissions  should 
refer  to  the  file  nnmbera  in  the  caption 
above  and  should  be  submitted  by 
February  26, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.* 

Dated:  January  29. 1991. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
(FR  Doc.  91-2645  Filed  2-4-91;  8:45  am] 

BILUNO  COOe  SOIO-OI-M 


[Raleasa  Na  34-28832;  Intamatkwal  Series 
RMeasa  No.  22S:  FUs  Na  SR-Anax-90-221 

Soif-Regufatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Foreign  Issuers  and  Rights 
OfTertngs 

On  October  31, 1990,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")«  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 


•  17  CFR  20»J»-3M<»)  (IMBK 

>  1SU.S.C  7a«(bMiHiaeB). 

•  17  CFR  Z40.19t)-«  (1990). 
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amend  ne  Exchange  s  listing  standards, 
policies  and  requirements  as  set  forth  in 
sections  110  and  340  of  the  Amex 
Company  Guide.  The  proposed 
amendment  to  section  110  would  modify 
the  Exchange's  listing  requirements  for 
foreign  issaers.  The  pcaposed 
anendment  to  section  340  would  no&fy 
the  Exchange's  beting  mquireraeBts  with 
respect  to  mdwcriptkm  rights  in  order  to 
aHow  listed  conqwnies  to  issue 
mmtraBsferable  rights. 

The  proposed  nde  t^ange  was  noticed 
in  Secwities  Exchange  Act  Ririeese  No. 
28671  (December  4,  W&O),  55  FR  90911 
(December  11, 1990).  No  comments  were 
received  on  the  proposal. 

The  Exchange  proposes  to  amend 
section  110  of  the  Amex  Company  Guide 
in  order  to  laodify  the  prooedore  for 
foreign  iasaecs  seeking  to  hst  their 
seoiailies  on  fte  Amex.  Several  ytait 
ago,  the  Commission  approved 
amendments  to  section  110  to  permit  the 
Amex  to  consider  a  foreiga  issuer's 
conapliwice  with  ite  laws,  custtHns  and 
practices  of  the  oeontry  of  its  eiigfai  fai 
detensHung  whe&er  the  company  has 
complied  wMi  iStn  fottr  corporate 
governance  listing  standaids  of  Ae 
Exchange.  SperificaHy,  sectitra  IW 
provides  flexibflity  to  the  Exchange  in 
listing  the  securities  of  a  foreign  issaer 
wWdi  do  not  satisfy  the  o^erwise 
appBcable  listing  standards  in  the 
following  corporate  governance  areas: 
(i)  The  election  and  composition  of  the 
board  of  directors;  (u)  issuance  of 
quarterly  reporting  statements;  (iiil 
sharriioMer  approval  requirements;  and 
[iv)  quomm  requirements  for 
shareholder  meetings."  Pureuant  to 
section  110,  a  foreign  issuer  is  eligible  to 
list  on  the  Amex  provided  that  it 
furnishes  an  opinion  from  local  counsel 
that  the  nonconforming  practice  is 


■  See  Securitie*  Exchange  Act  Release  No.  24634 
Oune  28.  MS7).  S2  fR  24230  0«UM  2a  nST)  tor  which 
""  ^irmikrinn  apprrmrl  prnpnuid  nilti  i  h«i|iM 
•ubmitted  by  the  Amex  and  the  New  York  Slock 
Exchange  ("hnrSE")  to  amend  the  gvrk«Bj».'  n.x^ 
requirement*  for  foreign  companies  (File  Nos.  SR- 
Amex-as-e  and  SR-NYSE-SS-M).  Hm  prapoad^d 
not  altar*  foMignfloapaajr's  aUifrtioiito«rai|4jr 
with  the  Amex's  policy  on  ttmely  disclosure  of 
important  corporate  developments.  Acootdin^,  tf 
there  >i»Ma  stjHifinant  nhawQn Is etaiag  trends 
tMtween  semi-«nnual  earnings  reports,  the  foreign 
oeopaay  faneHdly  wouM  tie  Mtrdred  to  Astdose 
such  news.  See  Amex  Company  Guide.  iecHaa  Ml. 
The  National  Association  of  Securities  Dealers 
("NASCJ  «dM*d  «  eiseklar  nb.  fiH  «M«Miea 
ExdiangB  Act  Baiaaaa  Na  28t3S  diM  2a.  ISV).  S2 
FR  24233  tlune  2B,  IBBTltOrder  appioviqg  File  Na 
SR-NABD-aS-Vfrfaltagte  eHglblity  siandardi  Cor 
issuers  ofiMSDAQMrtiMui  Mactal  SyMem 
("NMS'1  escoMies}.  See  efaoSwaaltiae  nirtiwus 
Act  Release  No.  24633  (Juaaja,  1987),  S2FR  24234 
(June  29, 1987)  (Order  approving  amendmeots  to  (he 
transadioe  nfoiti^  pUn  iar  MASDAQ/NMS 
secnrtOesJ. 


consistent  with  the  laws,  castoms  and 
practices  of  itsJiome  country.* 

The  current  Amex  pnyoBal  would 
permit  die  Exchaitge  to  consider  any 
nonconfbrmiivg  practice  of  a  fioreign 
issuer  in  the  four  corporate  governaace 
areas  which  is  not  prohibit^  by  the 
issuer's  home  country  law  in 
determininig  whether  (he  issuer  is 
eligible  to  list  on  the  Amex.  Aaiended 
section  110  would  provide  that  a  foreign 
issuer,  whidh  is  seekii^  relief  under 
section  110,  must  provide  written 
certification  bom  independent  local 
coimsel  that  the  noncomplying  practice 
is  not  prohibited  by  home  country  law.* 
Accordln^y,  the  Amex  proposal  wonld 
permit  the  Exdiange  to  waive  or  modify 
its  corporate  governance  listing 
standards  i^en  a  foreign  issuer  can 
show  that  its  procedure  is  not  prohibited 
by  tiie  laws  of  a  foreign  country.  The 
^jnex  states  tiiat  the  amendment  to 
section  110  vfSi  facilitate  the  listing 
process  for  foreign  issnen  on  the 
Exchange. 

The  Amex  also  proposes  to  amend 
section  340  of  its  listing  standards  and 
requirements.  Existing  section  340 
requires  that  subscription  rigjits  of  a 
listed  company  be  freely  transferable.* 
The  Amex  stated  that  this  provision 
originany  was  adopted  to  ensore  that  all 
shareholdera,  even  tiiose  who  do  not 
choose  to  exercise  their  rights,  are  able 
to  sell  then-  rights  and  thereby  receive 
some  monetary  value.  This  was 
paittcularly  important  betanse  tiie  price 
of  the  underlying  stock  was  reduced  by 
the  value  of  the  rig^  Oiat  was 
distributed. 

The  Amex  proposes  to  delete  this 
requirement  and.  thereby,  to  allow  listed 
companies  to  issue  aootransferable 


*  The  lara^  oeaqai^eai  cml  mart  die 
quantitative  Usting  standarda  required  for  Hnm»«tir 
companies  or  the  alternative  standards  esta'blished 
for  foteign  rompaniea.  See  AmsK  Oeapeny  Cwide. 
Ii  101. 102. 109, 110.  The  Amex  alternative 
standards  for  eeriirilwn  ti Sorely  canpaaies 
require,  for  example.  1  taUiiaa  paUii^-held  ahares 
worldwide,  an  aggregate  market  value  far  those 
shares  afSBOnilHaa,  and  stoekbolder^*  equity  clt 
125  miliga.  See  I  lia  For  fcaei^  ( 
choosing  to  IM  aMdar  alamlank  fa 
companiea.  the  Anex  rayiiMS  a  I 
distribution  of  SOOAX)  shares,  itockhaldBr*'  aquily 
of  84  million,  and  pre-federal  tax  net  income  of 
8750000  See  |i  101. 102. 

*  The  Commission  recently  approved  a  similar 
■rie  d)aBge«i*eiitM^  the  NYSE.  See  Secortfies 
Farha^gs  Aat  Raleaae  Wa.  2rai4  fflecemhm'aa 
1989),  M  FR  £3227  (Daoambar  27.,  laSS)  0^  Ma.  6ft- 
NTSE-a9-16). 

*  The.  Amex  stated  that  companies  issue 
suaeoripSoD  rights  as  an  inaMpeiisivc  lueans  to  raise 
new  capltrifcoai  their  aidaMi^  Asialiul>sii.<a  this 
procaaa,  ««Me  arftactioBd  rigirta,«iitttling  tte 
holders  to  aubsoribe  for  ae w  shaaes  at  a  disoountad 
price,  are  fflstrltmted  for  each  outstanding  share  of 
common  stock.  SolMcription  rights  acdiiiadly«s)dce 
within  20  to  30  days  sad  as«e%  taarie  at «  price 
well  below  a  doUac 


rights.  The  Amex  proposes  la  amead  liip 
Fooa  SD-1  Listiqg  ^reenent  «e  neOect 
the  chaqge  to  its  aubsct|ption  rights 
proviMOB  in  seoKoa  340.  He  AawK 
states  that  Ae  ameadnent  to  aeciioa  340 
i»  dnaigBad  to  wliiainate  an  oelAated 
policy  to  whi(&  only  Amex  listed 
companies  are  subject'  The  Amex 
states  that  IB  recent  years  a  anaiber  of 
Amex  onmpaaies.  citing  tax  and  other 
ooBcems.  have  soagbt  to  distnboto 
nontransferable  c%bts  to  tiiek 
shareholders.  Moreovec  the  Aiaex 
argues  ikat  when  nontaansferaUe  rights 
are  distribatodi  the  prtoe  of  the 
Bodertying  seeari^  is  not  cedBoed  by  fte 
value  of  the  ftgkt,  «4ic^  aanres  feet  oo 
shaieholder  tuffers  any  economic  toss. 
The  Abwx  also  stales  that  ae  a  practical 
matter,  oamoMsstoB  fet*  would 
discoonge  •mtii  inveeton  from  aelhag 
their  f^ts. 

HieCeaiBissiaabdieves  that  the 
proposed  rule  <^ange  is  consistent  ¥rUti 
tiie  raqavemeats  of  the  Act  and  tfw 
rules  and  regalatiou  therennder 
appficaUe  to  a  nattonal  securities 
exchange,  and,  in  partiodar,  witii  tiie 
re^aiMBBento  of  SeotioM  e(b)(S)  and 
6(b)m  afihe  Act*  Section  IMS)  of  the 
ActBe^uites  that  the  rotes  of  an 
exdunge  be  des^ied  to  prevent 
fraudulent  and  manipulative  acts  and 
piBrtioca,  to  peetoot  investore  and  ^ 
public  intarest  and  rearave  impe(faients 
to  aad  pcff eot  the  raechanisra  of  a  free 
aiul  open  maricet  emd  must  not  be 
desi^ied  to  penvt  onMrxhscrimmstian 
between  issvers.  Section  •  (b}M 
requires  that  the  fBles  of  sn  exchange 
not  inpose  any  baiden  on  conpetition 
not  neoessaiy  or  apprapriato  in 
fortheranoe  of  ti»  parpeses  of  tiw  Act 
The  CoDBdsston  a3so  believes  that  the 
proposed  rule  cbange  is  consiMent  with 
Section  IZ  and  13  of  tfie  Act*  wtHdi 
reqoire  issuers  to  file  periodteal  and 
other  reports  wi&  the  Coramiseion. 

The  Commission  believes  that 
permitting  the  Amex  to  waive  or  modify 
certain  corporate  governance  fisting 
standards  for  foreign  companies  when 
the  foreign  company's  procedure  is  not 
prohSrited  by  the  lavrs  of  the  home 
ootmtry  wiH  facilitate  the  listing  process 
tor  foreign  issuers  on  the  Exchange.  Hie 
amendment  to  Section  110  should  help 
to  simplify  the  administration  and 
a^licatMn  of  die  Amex's  cun<Bnt  listing 
rules.  For  example,  it  may  be  easier  to 
show  fhaX  a  certain  corporate 
governance  nutter  is  not  prohiUtod  by 
the  hosne  oooRtry  ratiier  than  to  ibow 


V  Neither  the  NYSE  nor  the  NASD  have  i 
iMftUcy. 

•l6U.S.C78f{1988). 

*  15  U.S.C  781, 78m  (1988). 
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that  it  ia  a  practice  in  that  country.  In 
addition,  the  Commission  notes  that 
section  110  will  require  foreign 
companies  to  furnish  the  Exchange  with 
an  opinion  from  local  independent 
counsel  that  the  noncomplying  practice 
of  the  issuer  is  not  prohibited  by  the 
laws  of  its  home  country.  This 
independent  opinion  should  assist  the 
Exchange  in  evaluating  whether  a 
foreign  issuer  has  satisfied  all  the  legal 
requirements  applicable  under  the  laws 
of  its  home  coimtry. 

The  Commission  believes  that  the  rule 
proposal  provides  for  easier  access  to 
the  U.S.  market  for  foreign  issuers  that 
could  not  previously  be  traded  on  the 
Amex  due  to  differences  in  their  home 
country's  laws  and  to  difficulties  in 
complying  with  current  section  llO's 
procedures.  At  the  same  time,  the 
Commission  does  not  believe  that  the 
amendment  will  jeopardize  the  purpose 
and  beneBts  of  the  foreign  listing 
standards.  First,  the  amendment  will 
apply  only  to  listing  standards  in  the 
four  corporate  governance  areas.  As 
described  above,  to  qualify  for  listing, 
foreign  companies  must  still  meet  the 
quantitative  standards  required  for 
domestic  companies  or  the  alternative 
listing  standards  established  for  foreign 
countries."* 

Second,  the  Amex  listing  standards 
which  relate  to  investor  protection 
through  public  disclosure  of  significant 
corporate  events  are  unaffected  by  the 
proposal' *  In  particular,  as  described 
above,  proposed  and  existing  Amex 
rules  do  not  exempt  foreign  companies 
from  complying  with  the  disclosure 
pohcies  of  exchange  rules  or  federal 
securities  laws  such  as  section  13  under 
the  Act.  In  addition,  the  Commission 
notes  that  it  recently  approved  a  similar 
rule  change  submitted  by  the  NYSE.'* 

The  proposal  is  not  inconsistent  with 
the  requirements  of  sections  6(b)(5)  and 
6(b)(8)  of  the  Act  regarding 
discrimination  among  issuers  and  the 
removal  of  burdens  on  competition.  As 
the  Commission  discussed  in  its  order 
originally  approving  the  foreign  issuer 
exemption  to  section  110.  U.S.  investors 
who  are  interested  in  purchasing  foreign 
securities  may  execute  their  orders  in  a 
foreign  market  which  may  offer  less 


'"  See  Amex  Company  Guide.  Section*  im.  lOB. 
110.  TheM  •Undardi  thould  eiuure  that  foreign 
companiea  listed  on  the  Amex  are  well-eitabliihed 
companiet  whoaa  thare*  are  widely  held.  The 
CommiMion  tMlievM  that  appiicalion  of  the  Amex'i 
quantitative  listing  itandards  to  foreign  companiea 
•hould  help  adequately  protect  the  public  and 
should  not  result  in  a  reductioo  in  investor 
prolectioa 

■  ■  See  SacuritiM  Bxchaofe  Act  Ralaase  No.  24634. 
supra  note  3. 

■  *  See  $upn  not*  5. 


protection  to  investors.  By  waiving  these 
four  corporate  governance  listing 
standards  for  foreign  issuers  only, 
certain  foreign  securities  that  previously 
could  not  be  traded  on  the  Amex  will  be 
eligible  to  trade  on  this  U.S.  regulated 
exchange.  This  will  result  in  increased 
regulatory  protection  for  investors.  The 
proposed  rule  change  by  the  Amex 
merely  facilitates  the  granting  of  these 
exemptions  to  foreign  companies. 

The  Commission  beheves  that  the 
Amex's  proposed  amendment  to  section 
340,  which  will  allow  Amex  listed 
companies  to  issue  nontransferable 
rights,  should  ease  existing  burdens  on 
competition  by  removing  a  listing 
requirement  which  applies  only  to  Amex 
listed  companies.  The  Commission  notes 
that  the  Amex  has  represented  that  a 
number  of  Amex  listed  companies  have 
sought  to  distribute  nontransferable 
rights  to  their  shareholders.  In  addition, 
because  subscription  rights  entitle  their 
holders  to  subscribe  for  new  shares  at  a 
discounted  price,  the  Commission 
believes  that  the  proposal  should 
provide  an  inexpensive  means  for 
companies  to  raise  new  capital  from 
their  existing  shareholders.  The 
Commission  also  believes  that  the 
proposed  amendment  to  the  Form  SD-1 
Listing  Agreement  is  necessary  to 
implement  the  substantive  amendment 
to  section  340. 

It  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.'* 

Dated  January  29. 1991. 
Marjarei  H.  McFarUnd. 
Deputy  Secretary. 

[FR  Doc.  91-2592  Filed  2-4-01:  S:45  am) 
ilUJNO  cooc  WIO-OI-M 


Sen-Regulatory  Organizations; 
MMweet  Stock  Exchange,  Inc.; 
Application  for  Unliated  Trading 
Privileges  In  an  Over-the-Coiinter 
Issue  and  To  Withdraw  Unlisted 
Trading  Privtteges  In  an  Over-the- 
counter  Issue 

January  29, 1991. 

On  January  7, 1991,  the  Midwest  Stock 
Exchange,  Inc.  submitted  an  application 
for  unlisted  trading  privileges  ("UTP") 
pursuant  to  section  12(f)(1)(C)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
in  the  following  over-the-counter 
("OTC")  security,  i.e..  a  security  not 
registered  under  section  12(b)  of  the  Act. 


Fil*l«>. 


7-«5oe 


U.S.  HMlthCm,  Ific.: 
1005  par  vahM. 


In  addition,  upon  approval  of  this 
application  the  security  will  be  assigned 
to  a  Specialist/Odd  Lot  Dealer,  pursuant 
to  the  rules  of  the  Exchange. 

The  MSE  also  applied  to  withdraw' 
UTP  pursuant  to  section  12(f)(4)  of  the 
Act  on  the  following  issue: 


'M8UAC.78s(b)(2)(198S). 
>«  17  CFR  2d0.aO-a  (aXUj  (1900). 


The  replacement  issue  is  being 
requested  as  a  result  of  Laidlaw,  Inc. 
listing  on  the  New  York  Stock  Exchange. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  February  18, 1991, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested 
grant  of  UTP  would  be  consistent  with 
section  12(f)(2).  which  require  that,  in 
considering  an  application  for  extension 
of  UTP  in  an  OTC  security,  the 
Commission  consider,  among  other    ■ 
matters,  the  public  trading  activity  in 
such  security,  the  character  of  such 
trading,  the  impact  of  such  extension  on 
the  existing  markets  for  such  security, 
and  the  desirability  of  removing 
impediments  to  and  the  progress  that 
has  been  made  toward  the  development 
of  a  national  market  system. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

MargarsI  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-2591  Filed  2-4-91;  8:45  am] 

MUJMO  cooc  SOIO-OI-M 


(RalMS*  No.  34-2M37;  Flls  Na  8R-NY8E- 
91-03) 

Seif-Reguiatoiy  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Propoeed  Rule  Change  by 
New  York  Stodc  Exchange,  Inc. 
Relating  to  Revised  Odd-Lot  Order 
Pricing  Procedures 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
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15  U.SXL  7a8(b)(l),  lutice  as  hereby 
given  that  on  January  14.  IBOl,  the  New 
York  Stock  Exchaqge.  Ibc  f'NYSE"  or 
"Exchange"]  fifed  with  the  Securities 
and  Exchange  Commission 
("ConuBission")  the  profuwed  rule 
change  as  described  in  Items  L IL  -sod  fli 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  orgaoication.  The 
CommisBion  is  puUishiog  this  notice  to 
solicit  comments -on  the  pnyiosed  rule 
change  from  iitf erested  persons. 

I.  Self-Regelatory  Orgaaizatioii^ 
Statement  of  te  Tenns  of  StAMtanoe  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amentteients  to  Exchange  Rule  124  to 
eKminate  all  differentials  on  odd-lot 
orders  executed  on  the  Exchange, 
except  for  those  orders  requiring  manual 
handling.  lUs  proposed  Ttile  change  will 
make  permanent  'die  revised  pricing 
procedores  tested  on  the  Exchange 
during  the  pilot  program  which 
commenced  in  June',  1990  and  expires  in 
January,  1991.'  The  Exchange  seeks 
accelerated  approval  of  the  proposal  so 
that  the  revised  mkMot  pricing 
procedures  may  continue  «n  an 
uninterrupted  basis  when  the  pilot 
expires  on  January  31, 1991. 

II.  Self-Regulateiy  Ofgaidza6ea>B 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Ae  Pnqwsed  Rule 
Change 

In  its  Tiling  with  the  ConoMssieR,  Ibe 
self-regulatory  organization  included 
starteaKDts  conceming  the  purpose  of, 
and  baatB  for,  the  proposed  rule  rbange 
aad  discoand  any  comnents  it  received 
on  the  proposed  rule  change.  Hk  iexi  of 
these  statements  may  be  examined  at 
the  places  -specified  in  Item  fli  below. 
The  self-regnlstory  urgamtation  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  {C)  below,  of  the 
most  significant  aepects  of  such 
statfements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpote  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  purpose  of  the  proposed 
amendments  to  NYSE  Rule  124  is  to  (i) 
eliminate  differentiala  on  all  odd-lot 
orders  and  (li)  extend  the  "no 
commission  policy"  to  cover  Hoar 
brokerage  charges  on  all  systematized 
odd-4ot  orders  in  order  to  improve 
customer  otM-lot  order  execution. 


However.  speoiaUsts  wiH  oontinoe  to  be 
penniUed  to  cfaaqge  «  dtfieiieBtial  oe 
Iboae  odd-iet  «r^<B  which  are  not 
executed  vta  the  odd-lot  systea  but 
which  regoiie  suauai  haodliqg. 

Uader  the  carrent  previsions  «f  Rule 
124.  all  standard  odd-lot  maiket  orders, 
and  limit  orders  with  the  instruction 
"widi  or  wMmSt  eale."  are  iMt  Obarged  a 
differeotial.  Specialists  are  perautted  to 
charge  a  differential  «a  atl  other  odd-lot 
limit  orders  executed  through  the  system 
and  on  any  odd-lot  order  which  requires 
manual  handling. 

Odd-lot  Hmit  orders  must  be  execuled 
on  the  first  eUgiUe  effective  transaction. 
Under  the  cmTent  odd-lot  pricing 
procedures,  &e  effective  transac^on  for 
a  linrit  order  to  Iniy  or  sell  long  is  the 
first  ronnd-lot  transaction  above  or 
below  the  specffied  timit  by  the  amount 
ni  6ie  differential  or  by  a  greater 
amount. 

Under  the  proposed  amendments  to 
Rule  184,  the  effective  transaction  that 
will  trigger  the  ejrecution  of  an  odd-lot 
limit  order  is  a  transaction  at  or  lower 
than  the  specified  lumt  for  a  buy  liavA 
order,  or  at  or  higher  4)an  the  specified 
limit  for  aeli  limit  ordert. 

Pi  Jot  pmgram.  The  Exdiange  eeeks  to 
im|4eneot  on  a  pemaoeot  bMis  the 
odd-fait  pacing  pmcedora  whidi  -were 
utilized  during  the  seven  moath  p^t 
propam  oonducted  fiiom  Joae  1990 
through  JaBu«y  1891.  The  pilot  program 
was  conducted  ia  two  pbases;  the  first 
phase  involved  three  member  firms  and 
ran  fitom  June  through  October  1080.' 
The  second  phase  made  the  pilot 
procedures  available  to  three  additioaal 
firms  besides  the  original  three  member 
finne,  and  ej^iires  on  January  31, 1981.' 
During  the  pQot  six  member 
orgaaizations.  represeating  a  cross- 
aectioQ  of  member  oiganizatioiis  with  an 
active  retail  business,  were  not  chat^ged 
a  differential  or  Floor  brokerage  on  any 
odd-lot  orders  entered  through  the 
Exchange's  odd-lot  execution  system.^ 

"Hre  pttot  program  gave  the  Exchange 
the  opportunity  to  examine  odd-lot  order 
flow  and  trading  patterns  in  a  limited 
environment  with  a  cross-section  of 
member  firms  and  investors.  The 
elimination  of  odd-lot  order  differentials 


'  Se«9ecvHtin  Exchange  Aet  ReleaieNot.  2BIM0 
(May  22. 1880).  55  FR  ZltastMay-sa  1880)1706  No. 
SR-NYSE80-22)  and  28Sat  iOelibw  H,  isai9,  SS  FR 
42068  (October  22.  iSafli  (File  N*.  flUfYSK^aB-M). 


*  See  Securlliw  Exchanse  Act  Release  No.  28040, 
supro-netet. 

>  See  SeawMeiBNcliaiige  Act  Rrfene  No.  28635, 
supra  oete  L 

prqpoaed  raleebaqge  which  nUnrinaled  difieraatiak 
and  floor  ttrokeca^e  charge*  oa  f  taadaM] 
•ystematicedoiM^ot  maAet  orders.  See  Securittet 
Exchaage  Ad  aeitase  IHm.  aiTr  {DeoaaiWr  7, 
1887).  S2i«  47172  IDaCMuhOT  M.  tSBT):  e7iai 
(December  1, 1889),  54  FB  AHTS^DaouBbar  B.  1088): 
and  27981  (May  2. 1990).  56  FR  19408  (May  9. 1980). 
The  pilot  program  discuaaed  herein  aM>Uaa4»«M- 
lot  limit  ordert  entered  {' 


daring  Ae  pilirt  pnovided  no  evidenoe  of 
any  ttadiag  ataues  or  regulatory 
problems.*  The  Exdiange  believes  the 
proposed  amendments  4o  Rule  1S4  wfll 
enhance  the  efficiency  of  odd-lot  order 
executions  for  all  investors  and  member 
firm  customers  by  providing  more 
economic  pricing  poiides  for  these 
orders. 

The  proposed  revisions  to  Rule  124 
would  make  the  new  odd-lot  pricing 
procedures  applicable  io  aU  eligible  odd- 
lot  orders  entered  ior  -executioR  to  the 
NYSE's  odd-lot  system  by  all  members 
and  member  Off  anizations. 

Other  odd-Jot  order  types.  It  abonld  be 
noted  Ast  the  Exchange  does  not 
propooe  So  eUaunate  the  cfiffnenl^als  on 
those  odd-4ot  orders  which  require 
manual  lumdling,  e.g.,  orders  for  non- 
regular  way  settlement  under  RideM  ■ 
and  basis  price  orders.''  However, 
specialists  «^  no  longer  chaige 
differentials  on  odd-lot  market  orders 
intended  for  execution  en  the  closiqg 
bid  or  offen  such  orders  could 
previously  be  assessed  a  difierential 
under  the  provisions  of  Rule  124.  JJmilBd 
orders  to  buy  or  sell  marked  "or  on 
close"  tire  no  longer  valid  order  types 
that  can  be  processed  throng  (be 
Exdnnge's  odd-lot  system  and  will 
therefore  be  drferted  from  Rule  124. 

Identdfioation  <ff  orders  far 
Comparisom  tmd  Ciearoaee.  Under  the 
proposed  amendments  to  Rule  124, 
members  and  ateiaber  organizatioBS  will 
be  required  to  identify  all  orders 
submitted  for  execution  to  the  NYSE 
odd-lot  system  with  the  appropriate 
account  type  identifiers  as  required  by 


*  Duna«  the  <veratiea  afiiepilot.  the  Exchange 
has  gathered  infotmatioa  oonoetninfi  the  impact  of 
eliminating  odd-lot  charges.  The  Exchange  ha* 
stated  that  the  mix  of  odd-lot  mariet  orders  veraus 
limit  eedanaasmBainedaaarhistancal  levels.  Ttie 
ExcKanRe  aiao  liaa  «latad  that  tfaeic  have  been  iM 
significant  ^steiaa  pmhlnaif  dadng  the  pilot,  and 
surveillance  oT  the  tTadii\g  patterns  of  customcH  has 
not  revealed  any  abnatve  practices.  Telephone 
coBSMaatisD  between  Robert  Plynn.  NYSE,  and 
Diana  Ijika-Hcvaoa.  Ccpanisaiwn.  on  Jamiaiy  2A, 
1991. 

*  NYSE  Rule  64  prowdes  that  bids  andoSvsin 
securities  admitted  to  dealings  on  an  issued  basis, 
other  Sian  U.S.  gusei  ainent  eecorities.  made  regular 
way  are  for  driiwaiir  tm  IhefiMi  buamaas  4ay 
following  the  d^yofconlaaaL 

*  NYSE  Sule  U4(q  :(^  psMidea  4hai  «■ -OMler 
may  be  RUed  at  the  "Basis  Price"  provided  a  Basis 
Price  has  been  established,  the  order  was  reoeived 
at  leaat  Itsif  «n  kour 'Mote  the  dase  of  the  narket. 
and  «MlMri  "OB  aaaia."  flaaia  Frna  are 
iiilsfcliitir^  h|  ^i1  ^isaimiMl  iif  iidfl  Ir  -^--■—  ■- 
100-shaae  mH  ateto  afcaii  Hwar  tasfcaan  no 
rasM^^atiaab-dmtoi  the  fading  aaassan.  the  apeaa^ 
betwaaa  Ite  ciaaing  faM  asid  oBv  paicas  is  t*n> 
tiululi w  iMsi  wrf aa nrMhit itsalrriisf V-t- tf — 
an  "On  aaaia"  «ate.  aiK  lasia  Mae  Aurt  be 
■iiiiiiisMJaialMfnrTifVr''"' — "^~-*  "" 
NYSE  Rule  124(BM4).ia 


Rule  132."  This  will  establish  audit  trail 
capability  for  odd-lot  orders  in  a  manner 
consistent  with  round-lot  order  audit 
trail  procedures. 

(b)  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)  (5)  that  an  Exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling  and 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  SoUdtatioa  of  Comiiwnts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PuWic  Reference  Section. 
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•  NYSE  Rule  t32  require*  that  e«ch  party  to  a 
trade  lubmit  daU  regarding  iu  side  of  the  contract 
to  a  Fully-Interfaced  Qearing  Agency  or  a  Qualified 
Clearing  Agency  or  tuch  tranaaction*  will  t>e 
compared  or  aettled  in  accordance  with  the  rulet  of 
the  Exchange.  The  account  identifiert  required  by 
thia  rule  include  (1|  oame  or  identi^ing  tymbol  of 
the  aecunty:  (2)  number  of  tharea  or  quantity  of 
aecurity:  (3)  transactioa  price:  and  (4)  time  the  trade 
was  executed. 


450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-«l-03  and  should  be  submitted  by 
February  26. 1991. 

rv.  Conunission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  with  the 
requirements  of  section  6(bj(5)  of  the 
Act.*  The  Commission  believes  that  the 
proposal's  goal,  which  is  to  eliminate 
odd-lot  differentials  and  floor  brokerage 
charges,  should  increase  the  quality  of 
execution  and  acciirate  reporting  of 
customer  odd-lot  limit  orders.  The 
Commission  believes  that  the  proposal 
should  further  the  Commission's 
objective  of  ensuring  that  customers 
receive  the  best  execution  of  such 
orders.  As  a  result  of  the  proposal,  the 
price  charged  for  the  execution  of 
systematized  odd-lot  orders  will  reflect 
the  market's  price  without  additional 
transaction  charges. 

The  Commission  believes  that  the 
NYSE's  experience  with  the  seven 
month,  six  member  firm  pilot  program 
assisted  the  NYSE  in  designing  odd-lot 
pricing  rules  that  should  facilitate  the 
execution  of  odd-lot  orders.  This  pilot 
permitted  the  Exchange  to  examine  odd- 
lot  order  flow  and  trading  patterns  with 
a  cross-section  of  member  firms  and 
investors.  Based  on  information 
gathered  during  the  pilot  program,  the 
NYSE  has  stated  that  the  elimination  of 
odd-lot  order  differentials  has  not 
resulted  in  trading  abuses  or  regulatory 
problems. 

The  Commission  also  believes  that  the 
proposed  amendments  to  Rule  124 
which  will  require  that  Exchange 
members  and  member  organizations 
identify  all  orders  submitted  for 
execution  to  the  NYSE  odd-lot  system 
with  appropriate  account  type 
identifiers  should  enhance  the 
Exchange's  audit  trail  capabihty.  The 
proposal  will  establish  audit  trail 
capability  for  odd-lot  orders  that  is 
consistent  with  the  NYSE's  round-lot 
order  audit  trail  procedures.  This  should 
increase  the  Exchange's  ability  to 
reconstruct  market  activity  which,  in 
turn,  should  improve  the  Exchange's 
surveillance  programs. 


The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
Acceleration  of  approval  of  the 
proposed  rule  change  will  permit  the 
Exchange  to  immediately  extend 
improved  odd-lot  pricing  procedures 
utilized  in  the  pilot  program  to  all 
investors.  In  addition,  the  substance  of 
this  proposal  was  published  twice  in  the 
Federal  Register  for  the  full  statutory 
period  and  no  comments  were 
received.***  Finally,  accelerated 
effectiveness  will  permit  the 
implementation  of  the  procedures 
without  interruption  on  the  termination 
of  the  pilot  program  on  January  31, 1991. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.> »  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Dated:  January  29. 1991. 
Margaret  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  91-2593  Filed  2-4-91;  8:45  am] 

BIUJNQ  CODE  MIO-OI-M 


DEPARTMENT  OF  STATE 

Office  of  the  Under  Secretary  for 
Economic  Affairs 

[Public  NoUee  1332) 

Receipt  of  Application  for  a  Permit  for 
Pipeline  Facilities  To  Be  Constructed 
and  Maintained  on  tf)e  Borders  of  the 
United  States 

agency:  Department  of  State. 

The  Department  of  State  has  received 
an  application  from  MG  Industries  for  a 
permit,  pursuant  to  Executive  Order 
11423  of  August  16. 1968,  to  construct, 
connect,  operate  and  maintain  at  the 
United  States/Mexico  border  a  pipeline 
between  Tijuana,  Baja  California. 
Mexico  and  San  Diego.  California.  MG 
Industries  is  a  Delaware  corporation 
with  headquarters  in  Valley  Forge, 
Pennsylvania.  MG  Industries  is  a  wholly 
owned  subsidiary  of  Messer  Griesheim 
GmbH,  a  German  corporation  with  its 
principal  office  located  in  Frankfurt. 
Germany.  The  pipeline  to  be  constructed 
would  be  used  for  the  transportation  of 
liquid  oxygen  and  liquid  nitrogen. 
DATES:  Interested  parties  are  invited  to 
submit,  in  duplicate,  comments  relative 


■<■  See  Securitiea  Exchange  Act  Releaae  Nos. 
28040  and  28535,  supra  note  1. 


•  15  U.&C  78Hb)(5)  (1888). 


"  15  U.S.C.  78a(b)(2)  (1988). 

«»  17  CFR  200.3O-3(a)  (12)  (1880). 
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to  this  proposal  on  or  before  March  7, 
1991. 

roil  FURTHER  INFORMATION  CONTACT: 

Cynthia  H.  Akuetteh,  Office  of  Global 
Energy,  Department  of  State, 
Washington,  DC  20520,  (202)  647-2857. 

Dated:  January  25, 1991. 
Richard  T.  McConnack, 

Under  Secretary  of  State. 

[FR  Doc.  91-2858  Filed  2-4-91;  8:45  am] 

■ILUNQ  COM  4710-07-« 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
FHed  During  the  Weeic  Ended  January 
25, 1091 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 
Docket  number:  47367. 
Date  filed:  January  22. 1991 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  RESO  024F  (Fares  from 

Mozambique) 
Proposed  effective  date:  February  1, 

1991 
Docket  number:  47368. 
Date  filed:  January  22. 1991 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject-  Mail  Vote  458  (Fares  from 

USSR) 
Proposed  effective  date:  February  1, 

1991 
Docket  number:  47369. 
Date  filed:  January  22, 1991 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject-  Mail  Vote  460  (Hong  Kong-to- 

Japan  fares) 
Proposed  effective  date:  February  1, 

1991 
Docket  number:  47381. 
Date  filed:  January  22. 1991 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  North  Atlantic-Africa  Resos — 

R-1  To  R-18 
Proposed  effective  date:  April  1, 1991 
PhyllUT.Kaylor. 

Chief  Documentary  Services  Division. 
[FR  Doc.  91-2614  Filed  2-4-91;  6:45  am] 

BIUJNOCOOE  4•10-e^4l 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  ahd 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  during  the  Week  Ended 
January  25, 1991 

The  following  applications  for 
certificate  of  public  convenience  and 


necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.].  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 
Docket  Number:  46308 
Date  filed:  January  22, 1991 
Due  date  for  answers,  conforming 

applications,  or  motion  to  modify 

scope:  February  19, 1991 

Description:  Amendment  #2  to  the 
Application  of  Aeroejecutivos,  C.A., 
pursuant  to  section  402  of  the  Act  and 
subpart  Q  of  the  Regulations,  of  its 
foreign  air  carrier  permit  with  respect  to 
Paragraph  5  of  the  Original  application 
which  should  be  amended  to  read  as 
follows: 

Applicant  seeks  foreign  air  carrier  permit 
to  engage  in  scheduled  foreign  air 
transportation  of  property  and  mail: 

A.  From  a  point  or  points  in  Venezuela,  on 
the  one  hand,  to  Miami,  Florida,  on  the  other. 

B.  From  Caracas,  Venezuela  to  San  Juan, 
Puerto  Rico. 

C.  Applicant  requests  permission  to  serve 
Aruba,  Bonaire  or  Curacao  as  intermediate 
points  on  flights  between  Caracas  and  Miami 
or  San  Juan. 

D.  Applicant  also  requests  on-  and  off- 
route  charter  authority  as  appropriate  under 
part  212  of  the  Department's  Economic 
Regulations. 

Phyllis  T.Kaylor, 

Chief  Documentary  Services  Division. 

[FR  Doc.  91-2613  Filed  2-4-91;  8:45  am] 

MLUNQ  CODE  4t10-«2-« 


Office  of  the  Secretary 
[(Order  91-1-65),  Docket  47037] 

Applications  of  Baltia  Air  Unes,  Inc.; 
for  Certificate  Authority  Under  Subpart 
Q 

AOENCY:  Department  of  Transportation, 

OST. 

action:  Notice  of  order  to  show  cause. 

summary:  The  Department  of 

Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  finding  Baltia  Air  Lines, 
Inc.,  fit,  willing,  and  able  to  engage  in 
foreign  scheduled  air  transportation  of 
persons,  property  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
February  14, 1991. 


ADORESSCt:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
47037  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590,  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (P-56,  room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  (202)  366-2340. 

Dated:  January  30, 1991. 
Jeffray  N.  Shane, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  91-2612  Filed  2-4-91;  8:45  am) 

■ILUNQ  COOC  4S10-S1-M 


Coast  Guard 

[CGD  •1-0061 

Boat  Safety  Account  of  ttM  Aquatic 
Resources  Trust  Fund;  Availability  of 
Rscal  Year  1991  Financial  Assistance 

agency:  U.S.  Coast  Guard,  DOT. 
action:  Notice  of  availability  of  FY  91 
financial  assistance. 

summary:  Pursuant  to  title  46.  United 
States  Code,  section  13103(c),  the  Coast 
Guard  is  seeking  to  enter  into  financial 
assistance  agreements  with  national 
nonprofit  public  service  organizations 
for  national  boating  safety  activities. 
The  Coast  Guard  has  fiscal  year  1991 
funds  available  to  subsidize  selected 
national  boating  safety  activities.  This 
announcement  seeks  proposals  for  all 
t^'pes  of  projects  that  v\rill  promote 
boating  safety  on  a  national  level. 
DATES:  Proposals  must  be  submitted  to 
the  following  address  by  April  1, 1991. 
ADDRESSES:  Specific  information  on 
organization  eligibility,  proposal 
requirements  award  procedures, 
financial  administration  procedures  and 
application  packages  may  be  obtained 
fiom  Commandant  (G-NAB-5),  U.S. 
Coast  Guard,  2100  Second  Street  SW., 
Washington.  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACr 
Mr.  Ladd  Hakes  by  telephone  at  (202) 
267-0954  or  at  U.S.  coast  Guard 
Headquarters  (G-NAB-5),  2100  Second 
Street  SW.,  Washington,  DC  20593-0001. 
SUPPLEMENTARY  INFORMATION:  Title  26, 
United  States  Code,  section  9504 
establishes  the  Boat  Safety  Account  of 
the  Aquatic  Resources  Trust  Fund.  The 
Coast  Guard  may  award  annually  up  to 
5  percent  of  the  available  funds  to 
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national  nonprofit  public  Mivice 
orgaaizatian*  for  national  boating  safety 
activities.  Up  to  $1.75(1000  is  available 
for  the  fiscal  year  oidii^  September  30, 
1991.  Fifteen  awards  totaling  $1,485,500 
were  made  in  fiscal  year  1900;  awards 
ranged  from  $24,000  to  $290.00a  Nothing 
in  this  announcement  should  be 
construed  as  committing  the  Coast 
Guard  to  dividing  available  funds 
among  aD  qualified  applicants  or 
awarding  any  specified  amount 

It  is  anticipated  that  several  awards 
will  be  made  by  the  Chief.  Office  of 
Naviation  Safety  and  Waterway 
Services,  U.S.  Coast  Guard.  Applicants 
must  be  responsible,  nongovernmental, 
nonprofit  public  service  organizations 
and  must  establish  that  their  activities 
are,  in  fact,  national  in  scope. 

Some  general  areas  of  particular 
interest  include: 

•  Boating  accident  studies  and 
analyses. 

•  Projects  to  research,  design  and 
develop  training  aids  for  boating 
education  programs,  including  films, 
tapaa,  books,  dasaroon  materials  and 
other  itaiBS. 

•  Protects  to  deeifpi  and  develop 
boating  safety  education  media  and 
materials  (films,  tapes,  books)  for  use  by 
the  boating  pabiic,  including  die  boater, 
marine  enforcement  personnel,  and  the 
boating  industry. 

•  Projects  to  support  national  boating 
safety  media  efforts,  e^  National  Safe 
Boating- Week,  education  seminars, 
public  service  announcements. 

•  Technical  or  engineering  projects  to 
research  suspected  safety  problems  on 
specific  boat  or  associated  equipment 
types. 

•  Evaluation  studies  of  the 
effectiveness  of  selected  boating 
education  safety  nuterials. 

•  Projects  designed  to  increase  the 
public  awamess  of  the  Coast  Guard's 
Boating  Safety  Hotline  "800"  number. 

This  list  should  not  constrain 
submission  of  proposals  addressing 
other  boating  safety  concens.  Innovative 
approaches  are  welcome.  This  fiscal 
year,  discussions  of  specific  projects  of 
interest  to  the  Coast  Guard  will  be 
included  in  the  information  packages 
discussed  in  AODNSSStS,  above. 

The  Boating  Safety  Financial 
Assistance  Program  is  listed  in  section 
20.005  of  the  Federal  Domestic 
Assistance  Catalog. 

Dated:  lanuary  28, 1991. 
|.W.  Lockwood. 

Captain.  U.S.  Coast  Guard,  Chief.  Office  of 
Navigation  Safety  and  Waterway  Services. 
[FR  Doc  91-2804  Hied  2-4-91;  8:46  am] 

aiUJNO  COOK  4»ia-t44 


[0QO91-«0>l 

Towing  Safety  Advlaory  Committee 

AQCNCr.  Coast  Guard.  DOT. 
action:  Notice  of  meeting. 

SUMMANV:  IHirsuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  02-463;  5  U.S.a  App.  I),  notice  U 
hereby  gives  of  a  meeting  of  the  Towing 
Safe^  Advisory  Committee  (TSAC).  The 
meeting  will  be  held  on  Wednesday. 
April  3.  lOei.  in  room  2415  of  U.S.  Coast 
Guard  Headquarters.  The  meeting  is 
scheduled  to  run  from  1  pjn.  to  4  p.m. 
Attendance  is  (^n  to  the  public  The 
agenda  follows: 

1.  Subcommittee  Reports 

(a)  Personnel  Maiming  and  Licensing 

(b)  Tub-Barge  Construction. 
Certification  and  Operations 

(c)  Personnel  Safety  and  Workplace 
Standards 

2.  Other  Topics  of  Discussion 

With  advance  notice,  and  at  the 
discretion  of  the  Chairman,  members  of 
the  public  may  present  oral  statements 
at  the  meeting.  Persons  wishing  to 
present  oral  statements  should  notify 
the  TSAC  Executive  Director  no  later 
than  the  day  before  the  meeting.  Written 
statements  or  materials  may  be 
submitted  for  presentation  to  the 
Committee  at  any  time;  however,  to 
ensure  distribution  to  each  Committee 
member,  20  copies  of  the  written 
material  dionld  be  submitted  to  the 
Executive  IMrector  by  March  28, 1901. 

FOR  nNITHER  INTOflMATtON  CONTACT 
Ms.  Jo  Pensivy.  Executive  Director, 
Towing  Safety  Advisory  Committee, 
room  2412.  U.S.  Coast  Guard 
Headquarters  (G-MP-2),  2100  Second 
St,  SW.,  Washington.  DC  20593-0001. 
(202)  267-140a 

Dated:  January  29, 1991. 
IJ).Sipas, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

[FR  Doc  91-2863  Filed  2-4-91;  8:45  am] 

muan  coot  49io-i4-« 


Federal  Aviation  Admlniatration 

Noiee  Expoaure  Map  Notice;  Receipt 
of  Nolee  Compatll>atty  Program  and 
Requeet  for  Review;  Republic  Airport, 
East  Fannlngdale.  NY 

AOICV.  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 


r.  The  Federal  Aviation 
Administration  (FAA)  aimounces  its 


determination  that  the  noise  exposure 
maps  submitted  by  the  New  York  State 
Department  of  Transportation 
(NYSDOT)  for  the  Republic  Airport 
East  Fanningdale,  NY  (FRG),  under  the 
provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L  96-193)  and  14  CFR  part  150  are 
in  compliance  with  applicable 
requirements.  The  FAA  also  annoimces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  FRG  under  part  ISO  in 
conjunction  with  the  noise  exposure 
maps,  and  that  this  pro-am  will  be 
approved  or  disapproved  on  or  before 
July  13, 1991. 

EFFECTIVE  DATE:  The  effective  date  of 
FAA's  determination  on  the  noise  . 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  January  14, 
1901.  The  public  comment  period  emis 
February  28, 1991. 

FOR  FURTHER  INFORMATION  CONTACR 

Frank  Squeglia,  Environmental 
Specialist  FAA — ^Eastern  Regional 
Office,  Airports  Division.  AEA-610, 
Fitzgerald  Federal  Building,  JFK 
International  Airport  Jamaica,  NY 
11430,  (718)  917-0902. 

Comments  on  the  proposed  noise 
compatibility  program  siiould  be 
submitted  to  the  above  office. 

SUPPI.EMENTARY  MFORMATKHC  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  FRG  Airport  are  in  compliance 
with  appUcable  requirements  of  part 
150,  effective  January  14, 1001.  Further, 
the  FAA  is  reviewing  a  proposed  noise 
compatibility  program  fbr  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  July  13, 1991.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and  comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  non-compatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operaticms,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposing  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR),  part  150, 
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promulgated  pursuant  of  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  non-compatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

NYSDOT  submitted  to  the  FAA  on 
April  14, 1988,  noise  exposure  maps, 
descriptions  and  other  documentation 
which  were  produced  during  an  airport 
noise  compatibility  planning  study  from 
August  1985  to  June  18, 1987.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  NYSDOT. 
The  specific  maps  under  consideration 
are  "the  1985  Base  Case  Contours 
(Figure  3.5]  and  the  Five  Year  Map  1990 
Contours"  (Figure  7.1).  These  Figures  are 
included  in  the  Final  Report,  Republic 
Airport  Part  150  Study. 

TTie  FAA  has  determined  that  these 
maps  for  FRG  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  January  14, 
1991.  FAA's  determination  on  an  Airport 
operator's  noise  exposure  maps  is 
limited  to  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  noise  exposure  maps 
submitted  under  section  103  of  the  Act 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land-use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  throu^  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the 


maps  depicting  properties  on  the  surface 
rests  exclusively  with  the  airport 
operator  which  submitted  those  maps, 
or  with  those  pubUc  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator 
under  §  150.21  of  FAR  part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  formally  received  the  noise 
compatibility  program  for  FRG,  also 
effective  on  April  14, 1988.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compat^iiity  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program, 
llie  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  July  13, 1991. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  150.33.  The  primary  considerations 
in  the  evaluation  process  are  whether 
the  proposed  measures  may  reduce  the 
level  of  aviation  safety,  create  an  imdue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  non-compatible  land  uses  and 
preventing  the  introduction  of  additional 
non-compatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land-use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  The  public  comment 
period  ends  February  28. 1991.  Copies  of 
the  noise  exposure  maps,  the  FAA's 
evaluation  of  the  maps  and  the  proposed 
noise  compatibility  program  are 
available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration,  800 

Independence  Avenue  SW,  room  617, 

Washington,  DC  20591 
Eastern  Regional  Office,  FAA — 

Fitzgerald  Federal  Building,  Airports 

Division,  JFK  International  Airport, 

Jamaica,  NY 
New  York  Airports  District  Office, 

FAA— 181  S.  Franklin  Ave.,  3rd  Floor, 

Valley  Stream,  NY  11581 
Airport  Manager,  New  York  State 

Department  of  Transportation, 

Republic  Airport,  East  Fanningdale, 

NY. 

Questions  and  comments  may  be 
directed  to  the  individual  named  above 
under  the  heading  "FOR  further 

INFORMATION  CONTACT." 


Issued  in  Jamaica,  NY  on  January  14, 1991. 
Louis  P.  DeRosa, 

Manager,  Airports  Division,  Eastern  Region. 
[FR  Doc.  91-2622  Filed  2-4-91:  8:45  am] 
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Nolae  Exposure  Map  Notice;  Receipt 
of  Nolae  Compatibility  Program  and 
Requeet  for  Review;  Penaacole 
Regional  Airport,  Penaacole,  FL 

AQENCV:  Federal  Aviation 
Administration,  DOT.  • 

action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  City  of  Pensacola 
for  the  Pensacola  Regional  Airport 
under  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L  96-193)  and  14  CFR 
part  150  are  in  compliance  with 
applicable  requirements.  The  FAA  also 
aimounces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  the  Pensacola 
Regional  Airport  under  part  150  in 
conjuction  with  the  noise  exposure  map. 
and  that  this  program  will  be  approved 
or  disapproved  on  or  before  July  23, 
1991. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  January  25, 
1991.  The  public  comment  period  ends 
March  25. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 
Pablo  G.  Auffant,  P.E.,  Federal  Aviation 
Adminstration,  Orlando  Airports 
Districts  Office,  9677  Tradeport  Drive, 
suite  130,  Oriando,  Florida  32827-5397, 
(407)  648-6583.  CoBunents  on  the 
proposed  noise  compatibility  program 
should  also  be  submitted  to  the  above 
office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Pensacola  Regional  Airport  are 
in  compliance  with  applicable 
requirements  of  part  150,  effective 
January  25, 1991.  Further.  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  July  23, 1991.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and  comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act",  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
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which  meet  appUcaUe  regulations  and 
which  depict  noncompatiUe  land  uses 
as  of  the  date  of  subiBission  of  such 
maps,  a  description  of  proiected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  require  such  maps  to  be  developed 
in  coosultatioii  with  interested  and 
aSected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  coenpliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150,  promulgated 
pursuant  to  title  I  of  the  Act,  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  City  of  Pensacola  submitted  to 
the  FAA  on  May  la  IQOa  noise 
exposure  maps,  descriptions  and  other 
docnmentatian  which  were  produced 
during  the  Pensacola  Regional  Airport 
FAR  part  150  Study  between  August 
1988.  and  May  199a  It  was  requested 
that  the  FAA  review  this  material  as  the 
noise  eiqMienre  maps,  as  described  in 
section  103(a]  (1)  of  the  Act  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  City  of 
Pensacola.  The  speciRc  maps  under 
consideration  are  Existing  Conditions 
(1988)  Noise  Exposure  Map  and  Five 
Year  (1993)  Noise  Exposure  Map 
(UNABATED)  In  the  submission.  The 
FAA  has  determined  that  these  maps  for 
the  Pensacola  Regional  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  January  25. 1991.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
coounitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

if  questions  arise  concerning  the 
precise  relationship  of  specific 
piuperties  to  noise  exosure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act 
••  snould  be  noted  that  the  FAA  is  not 


involved  in  any  way  in  determining  the 
relative  locations  of  spedfic  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  oiaps  to  resolve  questions 
concerning,  for  example,  which 
properties  shoidd  be  covered  by  the 
provisions  of  section  107  of  the  Act 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
{igencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21  of 
FAR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  the 
Pensacola  Regional  Airport  also 
effective  on  January  25, 1991. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be* 
completed  on  or  before  July  23, 1901. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  15a  9  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
created  an  u.ndue  burden  on  interstate 
or  foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  800 
Indpendence  Avenue.  SW.,  room  617, 
Washington,  D.C  20501. 


Federal  Aviation  Administration, 
Orlando  Airports  District  Office,  9677 
Tradeport  Drive,  suite  130,  Orlando, 
Florida  32827-5397. 

Mr.  Frank  Miller,  Airport  Director, 
Pensacola  Regional  Airport  2390 
College  Boulevard.  Pensacola,  FL 
32504-8977. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  ''FOR  nmrTMCii  mPORMATiON 

CONTACT". 

Issued  in  Orlando.  Florida  January  25. 1991. 
James  E.  Sheppaid, 

Manager,  Orlando  Airports  District  Office. 
[FR  Doa  91-2623  Filed  2-4-91: 8:45  am) 
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Sikorsky  Memorial  Aiiport,  Bridgeport, 
CT;  FAA  Approval  of  Nolao 
Compatibility  Program 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTKM:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Aviation 
Commission  of  the  City  of  Bridgeport 
under  the  provisions  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L  96-193)  and  14  CFR 
part  150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  non-Federal  responsibilities  in 
Senate  Report  No.  96-52  (1980).  On  July 
25, 1990,  the  FAA  determined  that  the 
noise  exposure  maps,  submitted  by  the 
City  of  Bridgeport  Connecticut  under 
part  150,  were  in  compliance  with 
applicable  requirements.  On  December 
26, 1990,  the  Assistant  Administrator    ° 
approved  the  Sikorsky  Memorial  (BDR) 
noise  compatibility  progran.  Out  of  the 
16  proposed  program  elements,  15  were 
approved.  Three  were  disapproved. 

EFncnvi  DATE  The  effective  date  of 
the  FAA's  approval  of  the  BDR  noise 
compatibility  program  is  December  26, 
1990. 

FOR  FURTHER  INFORMATION  CONTACT:    . 

John  C.  Silva,  Federal  Aviation 
Administration,  New  England  Region, 
Airports  Division,  ANE-6G2. 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803,  Telephone  (617) 
273-7060. 

Documents  reflecting  this  FAA  action 
may  be  obtained  from  the  same 
individual. 

SUPPLEMEIfTARY  MFORMATKM:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  BDR 
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noise  compatibility  program,  effective 
December  26, 1990. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  the  Act),  an  airport  operator 
who  has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA  a 
noise  compatibiU^  program  which  sets 
forth  the  measures  taken  or  proposed  by 
the  airport  operator  for  the  reduction  of 
existing  non-compatible  land  uses  and 
prevention  of  additional  non-compatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps. 

The  Act  requires  such  programs  to  be 
developed  in  consultation  with 
interested  and  affected  parties  including 
local  communities,  government 
agencies,  airport  users,  and  FAA 
persoimel. 

Each  airport  nopise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulation  (FAR),  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

(a)  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

(b)  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non-compatible  land 
uses  aroimd  the  airport  and  preventing 
the  introduction  of  additional  non- 
compatible  land  uses; 

(cj  Program  measures  would  not 
create  an  imdue  burden  on  interstate  or 
foreign  commerce,  imjustly  discriminate 
against  types  or  classes  of  aeronautical 
uses,  violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

(d)  Program  measures  relating  to  the 
use  of  fli|^t  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator  as 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  ISa  S  ISaS.  Approval  is  not  a 
determination  concerning  the 
acceptability  of  land  uses  under  Federal 
state,  or  local  law.  Approval  does  not  by 


itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be  required, 
and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982. 

Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Regional  Office  in 
Burlington,  Massachusetts. 

The  Aviation  Commission  of  the  City 
of  Bridgeport  submitted  to  the  FAA,  on 
Decemberr  21, 1988,  noise  exposure 
maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  September  1987  to 
November  1989.  The  BDR  noise 
exposure  maps  were  determined  by 
FAA  to  be  in  compliance  with 
applicable  requirements  on  June  29, 
1990.  Notice  of  this  determination  was 
published  in  the  Federal  Register  on  July 
25, 1990. 

The  BDR  study  contains  a  proposed 
noise  compatibility  program  comprised 
of  actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  beyond  the  year 
1903.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  June  29. 1990,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such  a 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such  a 
program. 

"Hie  submitted  program  contained  18 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Assistant  Administrator  effective 
December  26, 1990. 

Approval  was  granted  for  IS  specific 
program  elements.  Making  formal  an 
existing  nighttime  runup  restriction  was 
disapproved.  An  informal,  voluntary 
restriction  has  been  effective  arul  it's 
continued  use  is  approved.  A  nighttime 


use  restriction  was  disapproved  pending 
submission  of  additional  information  to 
make  an  informal  analysis.  Finally,  a 
connector  taxiway  was  disapproved  for 
purposes  of  part  150  (noise  abatement). 
The  taxiway  is  already  proposed  for 
operational  end  safety  purposes,  as 
indicated  on  the  airport  layout  plart  The 
15  approved  program  elements  include  a 
preferential  runway  system,  noise 
abatement  helicopter  patterns  and 
departure  procedures,  support  for  an 
FAA  piTjposal  to  install  an  approach 
light  system  to  Runway  06,  an  airport 
compatibility  zoning  ordinance,  noise 
complaint  procedures,  a  tape  recording 
system  to  monitor  operations  when  the 
air  traffic  control  tower  is  closed, 
continuation  of  a  noise  abatement 
committee  to  monitor  implementation, 
quantitative  evaluation  of  changes  in 
noise  exposure,  the  assessment  of 
changes  in  noise  exposure  brought  about 
by  changes  in  airport  layout,  a  five-year 
reassessment  of  noise,  and  program 
publicity  which  includes  a  Letter  to 
Airmen,  on-airfield  signage  and  a 
recorded  noise  abatement  message  on 
the  Automabc  Terminal  Information 
Service  recording. 

FAA's  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Assistant  Administrator 
December  26, 1990.  The  Record  of 
Approval,  as  well  as  other  evaluation 
materials  and  the  documents  comprising 
the  submittal,  are  available  for  review  at 
the  FAA  office  listed  above  and  at  the 
office  of  the  Airport  Manager,  Second 
Floor,  Terminal  Building.  Sikorsky 
Memorial  Airport,  1000  Great  Meadow 
Road.  Stratford,  Connecticut 

Issued  in  Burlington,  Massactiusetts  on 
)anuar>'  15, 1991. 
Vincant  A.  Scarano, 

Manager.  Airports  Division  New  England 
Region. 

[FR  Doc.  91-2630  Filed  2-4-81:  8:45  am] 
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Federal  Highway  AdrnMstration 

[FHWA  Docket  No.  91-5] 

Naflonal  Bicycling  and  Walking  Study; 
Request  for  Comments 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  and  request  for 
comments. 

summary:  The  Department  of 
Transportation  and  Related  Agencies 
Appropriation  Act  for  Fiscal  Year  1991 
directs  the  Secretary  of  Transportation 
to  submit  a  report  to  the  Congress  on 
how  the  Department  of  Transportation 
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can  best  fulfill  its  stated  policies  relating 
to  bicycling  and  walking.  The  purpose  of 
this  notice  is  to  describe  the  objectives 
of  a  national  bicycling  and  walking 
study  and  the  tentative  approach  to  be 
followed,  and  to  request  any 
information  and  comments  that  should 
be  considered  in  carrying  out  the  study 
and/or  preparing  the  report. 

DATlS:  Comments  are  requested  on  or 
before  lune  30, 1991. 
ADORCSSCS:  Submit  written,  signed 
comments  to  FIfWA  Docket  No.  91-5. 
Federal  Highway  Administration,  room 
4232.  HCC-lO.  400  Seventh  Street.  SW., 
Washington,  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t., 
Monday  through  Friday,  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Mr.  Thomas  R.  Weeks,  Chief.  Pla.nning 
and  Programming  Branch.  (202)  366- 
5002;  or  Mr.  Reid  Alsop,  Office  of  the 
Chief  Counsel,  (202)  366-1371,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  e.t..  Monday  through  Friday,  except 
legal  holidays. 

SUPPlf  MCNTARY  INFORMATION: 

Study  Mandate 

The  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act  of  1991,  Pub.  L  101-516, 104  Stat. 
2155.  directs  the  Department  of 
Transportation  to  prepare  a  report  with 
the  following  objectives: 

1.  Determine  current  levels  of 
bicycling  and  walking  and  identify  the 
reasons  why  they  are  not  better  used  as 
a  means  of  transportation. 

2.  Develop  a  plan  for  the  increased 
use  and  enhanced  safety  of  these  modes 
and  identify  the  resources  necessary  to 
implement  and  achieve  this  plan. 

3.  Determine  the  full  costs  and 
benefits  of  promoting  bicycling  and 
walking  in  urban  and  suburban  areas. 

4.  Review  and  evaluate  the  success  of 
promotion  programs  around  the  world  to 
determine  their  applicability  to  the  role 
required  of  the  U.S.  Department  of 
Transportation  to  implement  a 
successful  program. 

5.  Develop  an  action  plan,  including 
timetable  and  budget,  for 
implementation  of  such  Federal 
transportation  policy. 

It  is  anticipated  that  a  preliminary 
.tsport  will  be  submitted  to  the  Congress 
no  later  dian  June  30. 1991  and  a  final 
report  no  later  than  June  30, 1992. 


Study  Approach 

In  conducting  the  study,  the  FHWA 
will  consult  with  other  Federal  agencies, 
the  States,  interested  private 
organizations,  groups,  and  individuals. 
The  FHWA  will  analyze  the  information 
gathered  through  the  consultation 
process  and  other  means,  and  prepare 
the  report  to  Congress  addressing  the 
study  objectives. 

Comments  and  information  pertaining 
to  the  conduct  of  the  study  and 
addressing  the  five  major 
congrcssionally  mandated  objectives 
should  be  sent  to  the  docket  established 
for  this  notice. 

(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  January  28, 1991. 
T.O.  Larson, 
Administrator. 
[FR  Doc.  01-2578  Filed  2-4-91;  8:45  am] 

MLLINa  COOC  4t19-22-H 


DEPARTMENT  OF  THE  TREASURY 

United  States  Customs  Service 
[T.D.  91-BJ 

Approval  of  I.N.C.  Surveys,  Inc.  as  a 
Commercial  Gauger 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Notice  of  Approval  of  I.N.C. 
Surveys,  Inc.,  as  a  Commercial  Gauger. 

summary:  I.N.C.  Surveys,  Inc.,  of 
Houston,  Texas  recently  applied  to 
Customs  for  approval  to  gauge  imported 
petroleum,  petroleum  products,  organic 
chemicals  and  vegetable  and  animal  oils 
imder  S  151.13  of  the  Customs 
Regulations  (19  CFR  151.13).  Customs 
has  determined  that  I.N.C.  Surveys,  Inc.. 
meets  all  of  the  requirements  for 
approval  as  a  commercial  gauger. 

Therefore,  in  accordance  with 
9  151.13(f)  of  the  Customs  Regulations, 
I.N.C.  Surveys,  Inc.,  7015  Gulf  Freeway, 
suite  150,  Houston,  Texas  77087  is 
approved  to  gauge  the  products  named 
above  in  all  Customs  districts. 
effective  date:  January  8. 1991. 
FOR  FURTHER  INFORMATION  CONTACT.  Ira 

S.  Reese,  Special  Assistant  for 
Commercial  and  Tariff  AHairs,  Office  of 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service,  1301  Constitution 
Avenue  NW..  Washington.  DC  20229 
(202-566-2446). 

Dated:  January  22, 1991.  ' 

John  B.  OXoughlin. 

Director,  Office  of  Laboratories  and  Scientific 
Services. 

[FR  Doc.  91-2599  Filed  2-4-91;  8:45  am] 

■UJNOCOOC  W30-02-M 


Fiacal  Service 

Privacy  Act  of  1974,  as  Amended; 
Altered  System  of  Records 

aoency:  Bureau  of  the  Public  Debt. 
Treasury. 

action:  Notice  of  altered  system  of 
records:  Treasury/BPD  .002— United 
States  Savings-type  Securities. 

summary:  The  purpose  of  tliis  document 

is  to  give  notice  under  the  provisions  of 
the  Privacy  Act  of  1974,  as  amended, 
that  the  Bureau  of  the  Public  Debt 
proposes  to  alter  its  present  system  of 
records  number  Treasury/BPD  .002 — 
United  States  Savings-type  Securities. 
The  reason  for  the  changes  stems  from 
plana  to  implement  a  new  automated 
system  for  processing  current  income 
savings  bonds,  which  are  covered  by 
this  system  of  records.  As  a  result, 
personnel  in  selected  Federal  Reserve 
Banks  and  Branches  will  have  greater 
access  to  information  about  transactions 
in  these  securities. 

The  sections  of  the  system  notice 
which  are  being  amended  are  "System 
Location,"  "Categories  of  Records," 
"Retrievability,"  "Safeguards,"  "System 
Manager  and  Address."  "Notification 
Procedure,"  "Record  Access 
Procedures,"  and  "Contesting  Record 
Procedures." 

"System  Location"  is  being  updated  to 
delete  the  names  of  the  Federal  Reserve 
Branches  at  Helena,  MT,  and  El  Paso, 
TX,  since  these  types  of  records  are  no 
longer  maintained  at  those  locations.  In 
addition  the  names  of  all  Federal 
Records  Centers  are  being  deleted. 

"Categories  of  Records"  is  being 
amended  to  reflect  that  records  on 
investors'  holdings  and  the  issuance, . 
processing  and  servicing  of  transactions 
in  current  income  savings  bonds  will  be 
done  under- a  new  automated  system. 

"Retrievability"  can  also  be  made  by 
address  and  period  of  time  the  security 
was  issued. 

A  statement  is  being  added  to 
"Safeguards"  to  show  that  records 
stored  in  computers  with  on-line 
terminal  access  cannot  be  accessed 
without  proper  passwords  and 
preauthorized  functional  capability. 

The  "System  Manager"  is  being 
changed  from  the  Conunissioner  to  the 
Assistant  Commissioner  in  charge  of  the 
Savings  Bond  Operations  Office. 

The  sections  on  "Notification 
Procedure"  and  "Contesting  Records 
Procedures"  have  been  clarified.  The 
section  on  "Records  Access  Procedures" 
is  being  amended  to  reflect  that  requests 
from  individuals  for  information  about 
transactions  in  current  income  savings 
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bonds  may  be  submitted  to  a  Federal 

Reserve  Bank  or  Branch  or  to  the  Bureau 

of  the  Public  Debt 

DATES:  Comments  must  be  received  no 

later  than  March  7, 1991.  The  altered 

system  of  records  will  become  effective 

April  8, 1991,  unless  comments  dictate 

otherwise. 

ADDRESSES:  Send  any  comments  to  D. 

Louise  Bennett,  Disclosure  Officer, 

Bureau  of  the  Public  Debt  E  Street 

Building,  room  553,  Washington,  DC 

20239-0001.  Copies  of  all  written 

comments  will  be  available  for  public 

inspection  and  copying  at  the 

Department  of  the  Treasury  Library. 

Room  5030.  Main  Treasury  Building, 

Washington.  DC  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 

D.  Louise  Bennett  Disclosure  Officer 

(202)  376-4307. 

SUPPLEMENTARY  INFORMATION:  This 

system  of  records  was  last  published  on 
March  1. 1086,  at  53  FR  6471.  Not 
reflected  in  that  publication  were 
chasgea  published  January  22. 1968.  at 
53  FR  1885  and  July  13. 1989,  at  54  FR 
29632. 

Under  the  new  automated  system  for 
current  income  savings  bonds,  selected 
Federal  Reserve  Banks  and  Branches 
will  use  the  Federal  Reserve 
Telecommunications  Network  for  on- 
line, interactive  processing  and  servicing 
of  transactions.  Individual  Federal 
Reserve  Banks  and  Branches  will  no 
longer  print  current  income  savings 
bonds.  Instead,  the  new  automated 
system  will  gather  the  bond  issue 
information  entered  by  selected  Banks 
and  Branches  for  consolidated  printing 
and  mailing  at  the  Pittsburgh  Branch  of 
the  Federal  Reserve  Bank  of  Cleveland. 
This  will  be  more  efficient  and  cost- 
effective  for  Public  Debt  and  the 
investor. 

An  amended  system  report  as 
required  by  5  U.S.C  552a(r)  of  the 
Privacy  Act  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  and  Congress  pursuant  to 
Appendix  I  to  OMB  Circular  A-130, 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,"  dated  December  12. 1985. 

Dated:  January  29. 1991. 
Linda  M.  ComlM, 

Assistant  Secretary  of  the  Treasury 
(Management). 

TresMiry/BPO  M2 


United  States  Savings-type  Securities. 

SYSTEM  location: 

B  ireau  of  the  Public  Debt 
Washington,  DQ  Paikersburg.  and 


RaveOSwood.  WV.  Federal  Reserve 
Banks  and  Branches  located  at  Atlanta, 
GA:  Baltimore.  MD:  Birmingham.  AL: 
Boston.  MA:  Buffalo.  NY:  Charlotte,  NC: 
Chicago,  IL;  Cincinnati.  OH;  Cleveland. 
OH:  Dallas,  TX;  Denver,  CO;  Detroit  ML 
Houston.  TX;  Jacksonville,  FL;  Kansas 
City.  MO;  Little  Rock,  AR;  Los  Angeles. 
CA;  Louisville,  KY;  Memphis,  TN; 
Miami,  FL;  Minneapolis,  MN;  Nashville. 
TN;  New  Orieans,  LA;  New  York,  NY; 
Oklahoma  City,  OK;  Omaha,  NE; 
Philadelphia,  PA;  Pittsburgh,  PA; 
Portland,  OR;  Richmond,  VA;  Salt  Lake 
City,  UT;  San  Antonio,  TX;  San 
Francisco,  CA;  Seattle,  WA;  and  St 
Louis,  MO. 

CATBOOIIiES  OF  INDIVIOIMLS  COVCNCO  BY  TNS 
SYSTEM: 

Present  and  former  owners  of. 
claimants  to.  persons  entitled  to,  and 
inquirers  concerning  United  States 
savings-type  securities  and  interest 
thereon — including,  but  not  Hmited  to, 
United  States  Savings  Bonds,  Savings 
Notes.  Retirement  Plan  Bonds,  and 
Individual  Retirement  Bonds. 

CATEOomes  of  recohos  in  the  system: 

(1)  Issuance:  Records  relating  to 
registration,  issuance,  and 
correspondence  in  connection  with 
issuance  of  savings-type  securities.  This 
category  includes  records  of  current 
income  savings  bonds  processed  under 
an  automated  system  which  will  permit 
access  by  selected  Federal  Reserve 
Banks  and  Branches.  (2)  Holdings: 
Records  documenting  ownership,  status, 
payments  by  date  arid  account  numbers, 
and  inscription  information;  interest 
activity;  correspondence  in  connection 
with  notice  of  change  of  name  and 
address;  non-receipt  or  over-  or 
underpayments  of  interest  and  principal; 
and  numerical  registers  of  ownership. 
Such  records  include  information 
relating  to  savings-type  securities  held 
in  safekeeping  in  conjunction  with  the 
Department's  program  to  deliver  such 
securities  to  the  owners  or  persons 
entitled.  This  category  includes  records 
of  current  income  savings  bonds 
processed  under  an  automated  system 
which  will  permit  access  by  selected 
Federal  Reserve  Banks  and  Branches.  (3) 
Transactions  (redemptions,  payments, 
and  reissues):  Records,  which  include 
seciuities  transaction  requests;  interest 
activity;  legal  papers  supporting 
transactions;  applications  for  disposition 
or  payment  of  securities  and/or  interest 
tliereon  of  deceased  or  incapacitated 
owners;  records  of  retired  securities: 
and  payment  records.  This  category 
includes  records  of  current  income 
savings  bonds  processed  under  an 
automated  system  which  will  permit 


access  by  selected  Federal  Reserve 
Banks  and  Branches.  (4)  Claims: 
Records  including  correspondence 
concerning  lost  stolen,  destroyed  or 
mutilated  savings-type  securibes;  bonds 
of  indemnity;  legal  documents 
supporting  claims  for  relief;  and  records 
of  caveats  entered.  (5)  Inquiries:  Records 
of  correspondence  with  individuals  who 
have  requested  information  concerning 
savings-type  securities  and/or  interest 
thereon. 

AUTHORrrV  FOR  MAINTENAttCe  OF  THE 


31  U.S.C  3101,  et  seg.  and  5  U.S.C 
3Q1. 

Purposes: 

Information  in  this  system  of  records 
is  collected  and  maintained  to  enable 
Public  Debt  and  its  agents  to  issue 
savings  bonds,  to  process  transactions, 
to  make  payments,  and  to  identify 
owners  and  their  accounts. 

ROUTWe  USES  OF  RECORDS  MAIMTAINEO  M 
THE  SYSTEM.  MCLUOtNa  CATEOORKS  OF 

usens  ANO  the  punpoecs  or  such  uses: 

A  record  or  information  from  a  record 
maintained  in  this  system  of  records 
may  be  disclosed  as  a  routine  use  to:  (1) 
Agents  or  contractors  of  the  Department 
for  the  purpose  of  administering  the 
public  debt  of  the  United  States;  (2) 
next-of-kia  voluntary  guardian,  legal 
representative  or  successor  in  interest  of 
a  deceased  or  incapacitated  owner  of 
securities  and  others  entitled  to  the 
reissue,  distribution,  or  payment  for  the 
purpose  of  assuring  equitable  and  lawful 
disposition  of  securities  and  interest  (3) 
either  co-owner  for  bonds  registered  in 
that  form  or  to  the  beneficiary  for  bonds 
registered  in  that  form,  provided  that 
acceptable  proof  of  death  of  the  owner 
is  submitted;  (4)  the  Internal  Revenue 
Service  for  the  purpose  of  facilitating 
collection  of  the  tax  revenues  of  the 
United  States;  (5)  the  Department  of 
Justice  in  connection  with  lawsuits  to 
which  the  Department  of  the  Treasury  is 
a  party  or  to  trustees  in  bankruptcy  for 
the  purpose  of  carrying  out  their  duties: 

(6)  the  Department  of  Veterans  Affairs 
and  selected  veterans  pubhcations  for 
the  purpose  of  locating  owners  or  other 
persons  entitled  to  undeliverable  bonds 
held  in  safekeeping  by  the  Department 

(7)  other  Federal  agencies  to  effect 
salary  or  administrative  offset  for  the 
purpose  of  collecting  debts:  (8)  a 
consumer  reporting  agency,  including 
mailing  addresses  obtained  from  the 
Internal  Revenue  Service,  to  obtain 
credit  reports;  (9)  a  debt  collection 
agency,  including  mailing  addresses 
obtained  from  the  Internal  Revenue 
Service,  for  debt  collection  services;  (10) 
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contractors  conducting  Treasury- 
sponsored  surveys,  polls,  or  statistical 
analyses  relating  to  the  marketing  or 
administration  of  the  public  debt  of  the 
United  States:  (11)  appropriate  Federal, 
State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license;  (12)  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations  or  in  connection 
with  criminal  law  proceedings  or  in 
response  to  a  subpoena;  (13)  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  recopd  pertains; 
(14)  disclose  through  computer  matching 
information  on  individuals  owing  debts 
to  the  Bureau  of  the  Public  Debt  to  other 
Federal  agencies  for  the  purpose  of 
determining  whether  the  debtor  is  a 
Federal  employee  or  retiree  receiving 
payments  which  may  be  used  to  collect 
the  debt  through  administrative  or 
salary  offset;  (15)  disclose  through 
computer  matching  information  on 
holdings  of  savings-type  securities  to 
requesting  Federal  agencies  under 
approved  agreements  limiting  the 
information  to  that  which  is  relevant  in 
making  a  determination  of  eligibility  for 
Federal  beneFits  administered  by  those 
agencies;  and  (16)  disclose  through 
computer  matching  information  on 
individuals  with  whom  the  Bureau  of  the 
Public  Debt  has  lost  contact,  to  other 
Federal  agencies  for  the  purpose  of 
utilizing  letter  forwarding  services  to 
advise  these  individuals  that  they 
should  contact  the  Bureau  about 
retxuned  payments  and/or  matured 
unredeemed  securities. 

DWCtOSUnCS  TO  CONSUMCR  RCMimNO 
AaCNCWS: 

Debtor  information  is  also  furnished, 
in  accordance  with  5  U.S.C.  552a(b)(12) 
and  section  3  of  the  Debt  Collection  Act 
of  1982,  to  consumer  reporting  agencies 
to  encourage  repayment  of  an  overdue 
debt. 

POUetU  AND  MUCnCCS  FCM  tTORINO, 
NCTMCVNM,  SAraOUANOINO,  NtTAININa,  AND 

mspotiNO  or  mconm  m  thk  systim: 

Storage: 

Records  in  this  system  are  slored  in 
their  original  form  in  file  cabinets,  or  as 
information  in  electronic  media,  or  on 
microform. 

Retrievability: 

Information  can  be  retrieved 
alphabetically  by  name,  address,  and 


period  of  time  security  was  issued,  by 
bond  serial  numbers,  or,  in  some  cases, 
numerically  by  social  security  number. 
In  the  case  of  securities,  except  Series  G 
savings  bonds  registered  in  more  than 
one  name,  information  relating  thereto 
can  be  retrieved  only  by  the  name.  or.  in 
some  cases,  the  social  security  number 
of  the  first-named  co-owner. 

Safeguards: 

Information  is  contained  in  secure 
buildings  or  in  areas  which  are  occupied 
either  by  officers  and  responsible 
employees  of  Public  Debt  who  are 
subject  to  personnel  screening 
procedures  -and  to  the  Treasury 
Department  Code  of  Conduct  or  by 
agents  of  Public  Debt  who  are  required 
to  maintain  proper  control  over  records 
while  in  their  custody.  Additionally, 
since  in  most  cases  numerous  steps  are 
involved  in  the  retrieval  process, 
unauthorized  persons  would  be  unable 
to  retrieve  information  in  meaningful 
form.  Information  stored  in  electronic 
media  is  safeguarded  by  automatic  data 
processing  security  procedures  in 
addition  to  physical  security  measures. 
Additionally,  for  those  categories  of 
records  stored  in  computers  with  on-line 
terminal  access,  the  information  cannot 
be  accessed  without  proper  passwords 
and  preanthorized  functional  capability. 

Retention  and  disposal: 

Records  of  holdings,  forms, 
documents,  and  other  legal  papers 
which  constitute  the  basis  for 
transactions  subsequent  to  original  issue 
are  maintained  for  such  time  as  is 
necessary  to  protect  the  legal  rights  and 
interests  of  the  United  States 
Government  and  the  persons  affected,  or 
otherwise  until  they  are  no  longer 
historically  significant.  Other  records 
are  disposed  of  at  varying  intervals  in 
accordance  with  records  retention 
schedules  reviewed  and  approved  by 
the  National  Archives  and  Records 
Administration  (NARA).  All  records  are 
destroyed  by  shredding,  incineration,  or 
maceration.  Records  in  electronic  media 
are  electronically  erased  using  accepted 
techniques. 

System  manager  and  address: 

Assistant  Conunissioner,  Savings 
Bond  Operations  Ol^ce,  Parkersburg, 
West  Virginia  28106-1328. 

Notification  procedure: 

Individuals  may  submit  their  requests 
for  determination  if  the  system  contains 
records  pertaining  to  them  or  for  access 
to  records  as  provided  under  "Record 
Access  Procedures."  Contesting  records 
procedures  or  requests  for  correction  of 
records  and  appeals  from  an  initial 


denial  of  a  request  for  correction  of 
records  may  be  submitted  as  provided 
under  the  applicable  heading  below. 

Record  access  procedures: 

Individuals  who  wish  to  request 
access  to  records  relating  to  them  or 
who  wish  to  request  correction  of 
records  they  believe  to  be  in  error 
should  submit  such  requests  pursuant  to 
the  procedures  set  out  below  in 
compliance  with  the  applicable 
regulations  (31  CFR  part  1,  subpart  C). 
Requests  which  do  not  comply  fully  with 
these  procedures  may  result  in 
noncompliance  with  the  request,  but  will 
be  answered  to  the  extent  possible. 

(1)  Requests  by  individuals  about 
securities  they  own:  (a)  For  current 
income  savings  bonds:  Individuals  may 
make  inquiries  at  a  Federal  Reserve 
Bank  or  Branch  or  directly  to  the  Bureau 
of  the  Public  Debt,  Savings  Bond 
Operations  Office.  Division  of 
Transactions  and  Rulings.  Parkersburg, 
West  Virginia  26106-1328,  (304)  420- 
6112.  If  the  particular  Federal  Reserve 
Bank  or  Branch  cannot  access  the 
particular  record,  the  individual  will  be 
advised  to  contact  the  Savings  Bond 
Operations  Office.  Individuals  should 
provide  sufficient  information,  including 
their  address  and  social  security 
number,  to  identify  themselves  as  owner 
or  co-owner  of  the  securities.  They 
should  provide  sufficient  information  to 
identify  the  securities;  this  would 
include  the  series,  approximate  date  of 
issue,  serial  number,  form  of 
registration,  and,  except  for  Series  G 
Savings  Bonds  registered  in  co- 
ownership  form,  the  name  and  social 
security  number  of  the  first-named  co- 
owner.  If  a  Case  Identification  Number 
is  known,  that  should  be  provided,  (b) 
For  all  other  types  of  securities  covered 
by  this  system  of  records:  Individuals 
should  contact  the  following:  Bureau  of 
the  Public  Debt,  Savings  Bond 
Operations  Office,  Division  of 
Transactions  and  Rulings.  Parkersburg, 
West  Virginia  26106-1328.  (304)  420- 
6112.  Individuals  should  provide 
sufHcient  information,  including  their 
address  and  social  security  number,  to 
identify  themselves  as  owner  or  co- 
owner  of  the  securities.  Individuals 
should  provide  sufficient  information  to 
identify  the  securities,  such  as  type  or 
series  of  security,  approximate  date  of 
issue,  serial  number,  form  of 
registration,  and  the  name  and  social 
security  number  of  the  first-named  co- 
owner. 

(2)  Requests  by  anyone  other  than 
individuals  about  securities  they  own 
must  contain  sufficient  information  to 
identify  the  securities;  this  would 
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include  type  or  series  of  securities, 
approximate  date  of  issue,  serial 
number,  and  form  of  registration.  These 
requests  will  be  honored  only  if  the 
identity  and  right  of  the  requester  to  the 
information  have  been  established. 
Requests  should  be  sent  to  the 
following:  Bureau  of  the  Public  Debt, 
Savings  Bond  Operations  Office. 
Division  of  Transactions  and  Rulings, 
Parkersburg,  WV  26106-1328,  (304)  420- 
6112.  (a)  Requests  by  a  beneficiary  for 
information  concerning  securities 
registered  in  beneficiary  form  must  be 
accompanied  by  the  name  and  social 
security  number  of  the  owner  and  by 
proof  of  death  of  the  registered  owner, 
(b)  Requests  for  records  of  holdings  or 
other  information  concerning  a  deceased 
or  incapacitated  individual  should  be 
accompanied  either  by  evidence  of  the 
requester's  appointment  as  legal 
representative  of  the  estate  of  the 
individual  or  by  a  statement  attesting 
that  no  such  representative  has  been 
appointed  and  giving  the  nature  of  the 
relationship  between  the  requester  and 
the  individual. 

Contesting  record  procedures: 

(1)  A  request  by  an  individual 
contesting  the  content  of  records  or  for 
correction  of  records  should  be  in 
writing,  be  signed,  and  clearly  state  that 
the  request  is  made  pursuant  to  the 
Privacy  Act  of  1974.  (2)  The  request  for 
correction  should  specify:  (a)  The  dates 
of  the  prior  correspondence  concerning 
the  records  in  question;  (b)  the  specific 
records  alleged  to  be  incorrect;  (c)  the 
correction  requested;  and  (d)  the 
reasons  therefor.  (3)  The  request  must 
include  any  available  evidence  in 
support  of  the  request.  (4)  The  request 
for  correction  should  be  sent  to: 
Director,  Division  of  Transactions  and 
Rulings,  Savings  Bond  Operations 
Office.  Bureau  of  the  Public  Debt, 
Parkersburg,  WV  26106-1328,  (304)  420- 
6112. 

Appeals  from  an  Initial  Denial  of  a 
Request  for  Correction  of  Records:  (1) 
An  appeal  from  an  initial  denial  of  a 
request  for  correction  of  records  must  be 
in  writing,  be  signed  by  the  individual 
involved  and  clearly  state  that  it  is 
made  pursuant  to  the  Privacy  Act  of 
1974.  (2)  All  appeals  must,  to  be 
processed  under  the  Privacy  Act 
procedures,  be  delivered  to  the  address 
set  forth  for  submission  of  appeals 


within  35  days  of  the  individual's  receipt 
of  the  initial  denial  of  the  requested 
correction.  (3)  All  appeals  must  specify: 
(a)  The  records  to  which  the  appeal 
relates,  (b)  the  date  of  the  initial  request 
made  for  correction  of  the  records,  and 
(c)  the  date  that  initial  denial  of  the 
request  for  correction  was  received.  (4) 
All  appeals  must  also  specify  the 
reasons  for  the  requester's  disagreement 
with  the  initial  denial  of  correction  and 
must  include  any  applicable  supporting 
evidence.  (5)  Appellate  determinations 
will  be  made  by  the  Commissioner  of 
the  Public  Debt  or  the  delegate  of  such 
officer.  Appeals  should  be  addressed  to, 
or  delivered  personally  to  the  following: 
Privacy  Act  Amendment  Appeal,  Chief 
Counsel,  Bureau  of  the  Public  Debt, 
Department  of  the  Treasury,  999  E 
Street,  Room  503,  Washington,  DC 
20239-0001,  or  as  otherwise  provided  in 
the  applicable  appendix  to  31  CFR  part 
1,  subpart  C. 

Record  source  categories: 

Information  on  records  in  this  system 
is  furnished  by  the  individuals  or  their 
authorized  representatives  as  listed  in 
"Categories  of  Individuals"  and  issuing 
agents  for  securities  or  is  generated 
within  the  system  itself. 

System  exempted  from  certain 
provisions  of  the  act- 
None. 
[FR  Doc.  91-2583  Filed  2-4-91;  8:45  am] 

BILUNG  CODE  «10-4»4I 


Office  of  Foreign  Assets  Control 

Applications  for  Humanitarian 
Assistance  to  Vietnam  and  Cambodia 

agency:  Office  of  Foreign  Assets 
Control,  Treasury. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Office  of  Foreign  Assets  Control  is 
accepting  applications  for  licenses  from 
nongovernmental  organizations  wishing 
to  provide  donated  humanitarian 
assistance  to  Vietnam  and  Cambodia. 
EFFECTIVE  DATE:  February  5, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  B.  Hoffman,  Chief  Counsel  (tel.: 
202/535-6020),  or  Steven  I.  Pinter,  Chief 
of  Ucensing  (tel.:  202/535-9449),  Office 
of  Foreign  Assets  Control,  Department 
of  the  Treasury,  Washington,  DC  20220. 


The  Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury,  (' FAC"). 
announces  the  availability  of  licenses 
for  nongovernmental  organizations 
wishing  to  donate  humanitarian 
assistance  to  Vietnam  and  Cambodia,  in 
accordance  with  U.S.  policy  toward 
these  countries.  FAC  licenses  are 
required  for  the  provision  of  any  U.S. 
funds  or  goods  to  recipients  in  Vietnam 
and  Cambodia. 

A  Commerce  Department  license 
satisfies  FAC  licensing  requirements  for 
goods  exported  from  the  United  States. 
See  31  CFR  500.533.  Organizations 
seeking  to  export  donated  goods  to 
Vietnam  or  Cambodia  from  the  United 
States  to  meet  basic  human  needs  n^ay 
apply  for  a  license  to  the  U.S. 
Department  of  Commerce. 

FAC  also  announces  that  procedures 
for  considering  applications  for  FAC 
licenses  for  humanitarian  donations 
financed  by  U.S.  persons  from  third 
countries  to  Vietnam  and  Cambodia 
have  been  streamlined  recently.  In 
addition,  such  licenses  involving 
continuing  activities  will  henceforth  be 
granted  for  periods  of  two  years  instead 
of  one. 

Dated:  January  15, 1991. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  January  18, 1991. 
Jolu  P.  Simpson. 

Acting  Assistant  Secretary  (Enforcement). 
[FR  Doc.  91-2572  Filed  1-30-91;  3:39  pm] 

BILUNG  CODE  4S10-25-II 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Voluntary  Service  National  Advisory 
Committee;  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972,  that  the 
Department  of  Veterans  Affairs 
Voluntary  Service  National  Advisory 
Committee  has  been  renewed  for  a  two- 
year  period  beginning  January  22, 1991 
through  January  21, 1993. 

Dated:  January  29. 1991. 

By  direction  of  the  Secretary. 
Sylvia  Chavez  Long, 
Committee  Management  Officer. 
[FR  Doc.  91-2647  Filed  2-4-91;  8:45  amj 
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Sunshine  Act  Meetings 


Fedaral  Ragiater 

Vol.  66,  No.  24 

TuMcUy,  February  5,  1991 


TTm  MCtton  0*  ttt*  FEDERAL  REGISTER 
contains  noticea  ol  maetinga  puMalwd 
undar  Iha  "Gowamniant  in  ttw  SunaMna 
AcT'  (Pub.  L  94-409)  5  U.S.&  552b<aK3). 


FioaiAL  msnivi  SYsmi  ■OAfto  OF 


I DATK  11:00  ajn.,  Monday, 
February  11. 1991. 

placm:  Marriner  S.  Ecclea  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W..  Washington.  D.C  20551. 

status:  Qosed. 

MATTmSTO  M  COWIMBHIP. 

1.  Partonnel  actions  (appointmenta. 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserva  System  employaea. 

2.  Any  items  cairiad  forward  from  a 
praviooaly  announced  meeting. 

CONTACT  KRSON  TOM  MOnS 
MPOraiATlON:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  pjn.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated  February  1. 1991. 
)aaaifar).KiiiBaaa. 
AsBociata  Secretary  of  the  Board 
[FR  Doc  91-2853  Filed  2-1-91: 9^5  pjn.] 

PIMRAL  NCSmVI  tYtTm  •OAND  or 

oovnmoiis 

TIM  AND  DATC  10H»  ajn..  Friday. 
February  8. 1991. 

n    "UK  Marriner  S.  Ecdes  Federal 
Ret...ve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington.  D.C  2055L 
status:  Open. 

MATTIIISTOBIi 


1.  Issues  with  reapoct  to  testing  for  credit 
discrimination  in  mortgage  l^nriiag 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Nola:  This  meeting  wQl  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3664  or  by  writing  to: 
Freedom  of  Information.  Board  of  Governors 

of  the  Federal  Reserve  System, 

Washington.  D.C  20551 


CONTACT  PCTSON  PON  M0N8 
srowMATlON;  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  February  1, 1991. 
lemdfer  ].  Johnson, 

Associate  Secretary  of  the  Board. 
[FR  Doc  91-2767  Filed  2-1-91;  12:43  pjn.J 
I  cooc  stio-ei-ii 


KDCRAL  MSmve  SVtTm  BOARD  OF 


TIMS  AND  OATC  Approximately  11  A) 
a.m.,  Friday,  February  8, 1991.  following 
a  recess  at  the  conclusion  of  die  open 
meeting. 

PLACe:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW..  Washington,  DC  20551. 

STATUS:  Gosed. 

MATTCrn  TO  Bl  CONStDCRCD: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassigiunents  and 
salary  actions]  involving  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PCRSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meetkig. 

Dated:  February  1, 1991. 
Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

[FR  Do&  91-2766  Filed  2-1-91: 12.<43  pm] 

I  cooc  stie-si-M 


THRIFT 
INVCSTMBNT  BOARD 

TWK  AND  DATS:  1:30  p.m.,  February  19, 
1991. 

FLACS:  Sth  Floor,  Conference  Room.  805 
Fifteenth  Street.  N.W..  Washington.  D.C. 

STATUS:  Open. 

MATTIRS  TO  SB  CONSIOBRIO: 

1.  Approval  of  tlie  oiinvtes  of  the  January 
22, 1991,  Board  meeting. 

2.  Labor  Department  Briefing. 

3.  Thrift  Savings  Plan  activity  repoH  by  the 
Executive  Director. 

4.  Review  of  Investment  Policy. 

CONTACT  FIRSON  FOR  MORS 

biformation;  Tom  Trabucco,  Director. 


Office  of  External  Affairs,  (202)  523- 
5660. 

Dated:  January  29, 1991. 
Famds  X.  Cavanaugh, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Do&  91-2754  Filed  1-31-«1;  4:37  pm] 
MLUNO  cooc  S7t»41-M 

UNITED  STATES  INTSRNATIONAL  TRADE 
COMMISSION 

[usrrc  SE-01-05J 

TIME  AND  date:  Wednesday,  February 
13, 1991  at  10:00  a.m. 
place:  Room  lOl,  500  E  Street.  S.W., 
Washington.  D.C  20436. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints: 

Certain  static  random  access  memories, 
components  thereof,  and  products 
containing  same  [Docket  Number  1607). 

5.  Any  items  left  over  from  previous  agenda 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  R.  Mason, 
Secretary,  (202)  252-1000. 

Dated:  January  28, 1991. 
Kenneth  R.  Masflo. 
Secretary. 

[FR  Doc  91-2787  Rled  2-1-91;  12:43  pm). 
MLUNO  cooc  roaa-otm 

INTERSTATE  COMMERCE  COMMISSION 

Commission  Conference 


I  DATE:  10:00  a.m..  Tuesday, 
February  12, 1991. 

PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission.  12th  and 
CcMistitution  Avenue  NW.,  Washington, 
DC  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Althou^  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 

MATTER  TO  BE  DISCUSSED; 

Finance  Docket  No.  31650  (Sub-No.  1), 
Burlington  Northern  Railroad 
Company — Construction  and 
Operation  Exemption — Connector 
7>iacA  at  Atmore,  AL  and  Finance 
Docket  No.  31651  (Sub-No.  1). 
Burlington  Northern  Railroad 
Company — Construction  and 
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Operation  Exemption— Connector 
Track  at  Atmore,  AL 

Finance  Docket  No.  31388  (Sub-No.  1), 
R.J.  Corman  Railroad  Company/ 
Memphis  Line — Purchase  and 
Lease — CSX  Transportation,  Inc., 
Line  Between  Warwick  and 
Uhrichsville,  OH,  and  Finance  Docket 
No.  31481,  South  Carolina  Central 
Railroad  Company,  Inc. — Purchase — 
CSX  Transportation,  Inc.,  Line 
Between  Dawson  and  Albany,  CA 

Finance  Docket  No.  30964  (Sub-No.  1), 
Brotherhood  of  Maintenance  of  Way 
Employees  and  Union  Pacific 
Railroad  Company 

Docket  No.  40423,  Increased  Switching 
Charge  at  Laurel,  MS,  Southrail 

Docket  No.  AB-330  (Sub-No.  1),  Otter 
Tail  Valley  Railroad  Company,  Inc., 
Abandoment — in  Stearns,  Todd, 
Douglas  and  Otter  Tail  Counties,  MN 

Docket  No.  AB-308  (Sub-No.  1),  Central 
Michigan  Railway  Company — 
Abandonment — East  of  Ionia  to  West 
ofOwosso — in  Michigan 

Finance  Docket  No.  30965  (Sub-No.  1), 
Delaware  and  Hudson  Railway 
Company — Lease  and  Trackage 
Rights  Exemption — Springfield 
Terminal  Railway  Company,  [Make- 
whole  period] 

CONTACT  PERSON  FOR  MORE 

INFORMATION: 

A.  Dennis  Watson,  Office  of  External 
Affairs.  Telephone:  (202)  275-7252, 
TDD:  (202)  275-1721 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  91-2834  Filed  2-1-01:  2:07  pm] 

BILUNQ  CODE  7035-«1-H 

NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  February  4, 11, 18,  and 
25. 1991. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: . 
Week  of  February  4 

Friday,  February  8 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed) 

Week  of  February  11— Tentative 

Tuesday,  February  12 

1:30  p.m. 
Annual  Briefing  on  Medical  Use  of 
Byproduct  Material  (Public  Meeting) 

Friday.  February  15 

10.-00  a.m. 
Briefing  on  Reactor  Operator 
Requalification  Program  (Public  Meeting) 
11:30  ajn. 


Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed) 

Week  of  February  18— Tentative 

Friday,  February  22 

10:00  s.m. 
Briefing  on  Committee  to  Review  Generic 
Requirements  (CRGR]  Process  fPublic 
Meeting] 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed) 

Week  of  February  25 — ^Tentative 

Wednesday,  February  27 

10:00  a.m. 
Briefing  by  NARUC  on  Economic 
Performance  Incentives  (Public  Meeting) 

Thursday,  February  28 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed] 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  speciHc  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  Status  of  Meetings  Call 
(Recording)— (301)  492-0292 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill,  (301)  492- 
1661. 

Dated:  January  31, 1991. 
William  M.  HiU.  Jr., 
Office  of  the  Secretary. 
[FR  Doc.  91-2850  Filed  2-1-01;  2:51  pm] 

MIXING  CODE  7590-01-M 

RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  tlie  Sunshine  Act"  (5  . 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:57  p.m.  on  Tuesday,  January  29, 
1991,  the  Board  of  Directors  of  Uie 
Resolution  Trust  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  resolution  of  a  failed  thrift 
institution. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope  Jr.  (Appointive),  seconded  by 
Director  T.  Timothy  Ryan.  Jr.  (Director 
of  the  Office  of  Thrift  Supervision),  and 
concurred  in  by  Chairman  L  William 
Seidman,  Vice  Chairman  Andrew  C. 
Hove,  Jr.,  and  Frank  E.  Maguire,  acting 
in  the  place  and  stead  of  Director  Robert 
L  Clarke  (Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 


not  require  consideration  of  the  matters 
in  a  meeting  open  to  pubUc  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4).  (c)(8], 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  tiie 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  550 — 
17th  Sti-eet,  N.W..  Washington.  D.C. 

Dated:  January  29, 1991. 
Resolution  Trust  Corporation. 
John  M.  Buckley.  Jr., 
Executive  Secretary. 
[FR  Doc.  91-2760-Filed  2-1-01: 12:43  p.m.] 

BILLING  CODE  S714-01-M 

RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Board  of  Directors  of  the  Resolution 
Trust  Corporation  will  meet  in  open 
session  at  2:00  p.m.  on  Tuesday, 
February  5, 1991  to  consider  the 
following  matters: 

Summary  Agenda 

A.  Memorandum  re: 
RTC  Policy  and  Procedures  for  RTC 
Employee  Interaction  with  Public 
Officials. 

Discussion  Agenda 

A.  Memorandum  re: 

RTC  Policies  on  Financing  Real  Estate 
Sales. 

B.  Memorandum  re: 

RTC  Operating  Plan  and  Projected  Funding 
Requirements  for  January  1,.  1991  to 
September  30,  1991,  and  the 
Administrative  Expense  Budget  for 
January  1, 1991  through  December  31, 
1991. 

C.  Memorandum  re: 

Revisions  to  tiie  RTC's  Indemnity 
Agreement  for  Standard  Asset 
Management  and  Disposition 
Agreements  (SAMOA)  to  include 
coverage  for  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA)  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street, 
N.W.,  Washington.  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  John  M.  Buckley.  Jr..  Executive 
Secretary  of  the  Resolution  Trust 
Corporation,  at  (202)  416-7282). 

Dated:  January  29, 1991. 
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Reaolutioii  Trust  Corporatioa. 

|oka  M.  Bvcklcy,  Jr.. 

Executive  Secretary. 

[FR  Doc  91-2781  FUad  2-1-Sl:  12:43  pm] 

iflTM-Vt-H 


wcurnncs  and  cxcnanqi  commimion 

Agency  Meeting 

"FIOdUL  MaiSmr  CTTATION  OP 

MCVKMM  ANNOUNCIMENT:  [56  FR  3160 

January  28. 1991] 

tTATUS:  Qosed. 


MACC  450  Fifth  Street  NW.. 
Washington,  D.C. 
DAT!  PREVIOUSLY  ANNOUNCUK 
Wednesday,  January  23, 1991. 
CHANOI  IN  THE  MEETINO:  Deletion: 

The  following  item  was  not 
considered  at  a  closed  meeting  on 
Tuesday,  January  29, 1991  at  2:30  pjn. 

Opinion. 

Commissioner  Fleischman.  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change. 


At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Edward 
Pittman  at  (202)  272-2400. 

Dated:  January  30, 1891. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc  91-2816  Filed  Z-1-91;  12:52  pm] 
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Federal  Renter 

Vol.  56,  No.  24 

Tuesday,  Febniary  5,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
putjtished  Presidential.  Rule.  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  <ssued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEF'ARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

7  CFR  Part  800 

RIN  0580-AA09 

Shiplot  Inspection  Plan  (Cu-Sum) 

Correction 

In  the  issue  of  Thursday,  November  1, 
1990,  on  page  46131,  in  the  first  column, 
in  the  correction  of  rule  document  90- 
11957,  in  the  first  line  numbered  1, 
"§  800.86(a)(2)"  should  read 
"§  800.86(c)(2)". 

BIUJMQCOOE  tSOMI-D 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-331-6011 

Certain  Fresli  Cut  Howers  From 
Ecuador;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

Correction 

In  notice  document  90-1310  beginning 
on  page  1974  in  the  issue  of  Friday, 
January  18, 1991,  make  the  following 
correction: 

On  page  1975,  in  the  1st  column,  in  the 
paragraph  under  BACKGROUND,  in  the 
11th  line,  "January  1, 1989"  should  read 
"January  1, 1988". 

BILUNQ  CODE  1S05-01« 


DEPARTMENT  OF  EDUCATION 

34  CFR  Parte  74  and  80 
RIN188»AA4» 

Education  Department  General 
Administrative  Regulations 

Correction 

In  rule  document  91-971  appearing  on 
page  1698  in  the  issue  of  Wednesday, 
January  18, 1991,  make  the  following 
correction: 

In  the  first  column,  under  "FOR 

FURTHER  INFORMATION  CONTACT",  in  the 

last  line,  the  telephone  number  should 
read  "(202)  708-5580". 

BiiXMO  CODE  tSOMI-O 

FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

Correction 

In  notice  document  91-1859  appearing 
on  page  3098  in  the  issue  of  Monday, 
January  28, 1991.  make  the  following 
corrections: 

1.  In  the  second  column,  the 
Agreement  Number  should  read  "232- 
011316".In  the  same  column,  at  the  end 
of  the  document,  the  FR  Doc.  number 
should  read  "91-1859". 

BtUJtW  CODE  1S0S41.O 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parte  101, 104,  and  105 

[Docks!  Nos.  85N-0061, 84N-0153. 90N- 
0134, 90N^135,  and  90N-0165] 

Food  loibellng;  Healtii  Messages  and 
Lal>el  Stetements;  Definitions  of  ttie 
Terms  Citolesterol  Free,  Low 
Cholesterol,  and  Reduced  Ciiolesterol; 
Reference  Daily  Intekes  and  Daily 
Reference  Values;  Mandatory  Stetus 
of  Nutrition  Lat>ellng  and  Nutrient 
Content  Revision;  Serving  Sizes 

Correction 
In  proposed  rule  document  91-630 


beginning  on  page  1151  in  the  issue  of 
Friday,  January  11, 1991.  make  the 
following  correction:  On  page  1151.  in 
the  2nd  column,  in  the  12th  line, 
"(FRVs)"  should  read  "(DRVs)". 


BtUJNQ  CODE  1805^4 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  90D-0439] 

FuraioUdone  and  Nitrofuraaone  in 
Animal  Feed;  Compliance  Policy  Guid^ 
Removal 

Correction 

In  notice  document  91-638  appearing 
on  page  1197  in  the  issue  of  Friday, 
January  11, 1991,  make  the  following 
correction: 

In  the  second  column,  under 
"SUPPLEMENTARY  INFORMATION",  in  the 
second  line,  "7125.12"  should  read 
"7125.13". 

BiUiNQ  CODE  1S0S41-B 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtii  Care  Financing  Administration 

42  CFR  Part  410 

[BPD-724-IFC] 

Medicare  Program;  Medicare  Coverage 
of  Screening  Mammograpiiy 

Correction 

In  rule  document  90-30399  beginning 
on  page  53510  in  the  issue  of  Monday, 
December  31, 1990,  make  the  following 
correction: 

§410.34    [Corrected] 

On  page  53522,  in  S  410.34(b)(4)(ii).  in 
the  second  column,  in  the  third  line,  "11 
months"  should  read  "23  months". 

BtLUNO  CODE  1SOS41-0 
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INTERNATIONAL  TRADE 
COMMISSION 

[Invwtlgation  Na  337-TA-323] 

Certain  Monoclonal  Antibodlee  Used 
for  Threrapeuticaily  Treating  Humans 
Having  Oram  Negative  Bacterial 
Infections;  Investigation 

Correction 

In  notice  document  91-2168  beginning 
on  page  3484,  in  the  issue  of 
Wednesday,  January  30, 1991,  make  the 
following  correction: 

On  page  3484,  in  the  third  column,  in 
the  heading,  the  Investigation  Number 
was  ommitted  and  should  read  as  set 
forth  above. 

SSJJNQ  COOC  1SOC-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  151 

[COO  90-054] 
RIN2115-A064 

PoHution-Prevention  Requirements  of 
Annex  V  of  MARPOL  73/78 

Correction 

In  proposed  rule  document  91-422 
beginning  on  page  824  in  the  issue  of 
Wednesday,  January  9. 1991,  make  the 
following  corrections: 

1.  On  page  825.  in  the  first  column,  in 


the  first  paragraph  under  Request  for 
Comments,  in  the  sixth  line  "identity" 
should  read  "identify". 

2.  On  the  same  page,  in  the  third 
column: 

a.  Under  Discussion  of  Proposed 
Amendments,  in  the  fourth  line  "151.51" 
should  read  "SS  151.151". 

b.  In  the  second  paragraph  under 
Regulatory  Evaluation,  in  the  third  line, 
"imnplementing"  should  read 
"implementing". 

c.  In  the  first  paragraph  under  Small 
Entities,  in  the  ninth  line  "tha"  should 
read  "that". 

S  151.53    (CorrM:t«d] 

3.  On  page  826.  in  the  second  column, 
in  §  151.53(f)(2).  in  the  third  line  "57*44' 
N"  should  read  "57*44.8'  N". 

nUJNQ  CODE  150»41.O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  93 

lOocicet  Na  28151;  Amdt  No.  93-61] 

High  Density  Traffic  Airports 
Allocation  of  International  Slots  at 
O'Hare  International  Airport 

Correction 

In  the  issue  of  Thursday.  January  10. 
1991,  on  page  1059,  in  the  second 


column,  in  the  correction  of  rule 
document  90-30160,  the  correction 
numbered  3  should  read  as  follows: 

"3.  In  the  same  paragraph,  in  the 
fourth  line  from  the  end,  'on'  should  read 
'one'." 

■ILUNQ  COOE  1S0S-01-O 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  ParU  301  and  602 

[T.D.  8326] 
PIN  1545-AP08 

Disclosure  of  Tax  Return  Information 
for  Purposes  of  Quality  or  Peer 
Reviews;  Disclosure  of  Tax  Return 
Information  Due  to  Incapacity  or  Death 
of  Tax  Return  Preparer 

Correction 

In  rule  docimient  91-30361  beginning 
on  page  53295  in  the  issue  of  Friday, 
December  28, 1990,  make  the  following 
corrections: 

1.  On  page  53295,  in  the  third  column, 
in  the  second  line,  "issue"  should  read 
"issuance". 

2.  On  the  same  page,  in  the  same  . 
column,  in  the  first  full  paragraph,  in  the 
third  line  "LR-3-84"  should  read  "LR-3- 
85". 

WLUNO  COOE  150$^1« 


Thursday 
February  5,  1991 


Part  II 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  158 

Passenger  Facility  Citarges;  Notice  of 
Proposed  Rulemaking  and  Meeting 


0 


§i8T  COPY  AVAILABLE 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  158 

[Notice  Na  tl-4;  Docket  No.  26385] 

RIN  2120-AOS7 

Passenger  Facility  Charges 

AOKNCv:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTKNC  Notice  of  proposed  rulemaking 
(NPRM).  

SUMMANY:  This  notice  proposes  new 
regulations  to  implement  a  passenger 
facility  charge  program.  This  proposal  is 
intended  to  implement  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  which  requires  the  Department  of 
Transportation  to  issue  regulations 
under  which  a  public  agency  may  be 
authorized  to  impose  an  airport 
passenger  facility  charge  [PFC)  at  a 
commercial  service  airport  it  controls. 
The  proceeds  from  such  PFC's  are  to  be 
used  to  finance  eligible  airport-related 
projects  that  preserve  or  enhance 
capacity,  safety  or  security  of  the 
national  air  transportation  system, 
reduce  noise  from  an  airport  which  is 
part  of  such  system,  or  furnish 
opportunities  for  enhanced  competition 
between  or  among  air  carriers.  The 
proposed  rule  sets  forth  procedures  for 
public  agency  applications  for  authority 
to  impose  PFC's,  for  FAA  processing  of 
such  applications,  for  collection  and 
remittance  of  PFC's  by  air  carriers,  for 
recordkeeping  and  auditing  by  air 
carriers  and  public  agencies,  for 
terminating  PFC  authority,  and  for 
reducing  Federal  grant  fimds 
apportioned  to  large  and  medium  hub 
airports  imposing  a  PFC. 
DATES:  Comments  must  be  received  on 
or  before  March  7, 1991.  Because  of  the 
180-day  statutory  deadline  for 
completion  of  this  rulemaking  by  May  3. 
1901.  the  FAA  will  not  be  able  to 
entertain  requests  for  extensions  of  the 
comment  period.  However,  late-filed 
comments  will  be  considered  to  the 
extent  practicable. 

AODHCSSCt:  Comments  on  this  notice 
should  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rules  Docket 
(AGC-IO).  Docket  No.  26385,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591. 

FOn  FURTHCR  INFORMATION  CONTACT: 

Lowell  H.  Johnson,  Office  of  Airport 
Planning  and  Programming,  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 


Washington,  DC  20591;  telephone  (202) 
267-3831. 

SUPPLCMf  NTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  relating  to  the  environmental, 
energy,  federalism,  or  economic  impacts 
that  might  result  from  adopting  the 
proposals  in  this  notice  are  also  invited. 
Comments  should  identify  the  docket  or 
notice  number  and  should  be  submitted 
in  triplicate  to  the  Rules  Docket  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rulemaking.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  Hied  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  26385."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NRPM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs.  Attention:  Public 
Inquiry  Center,  APA-430,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NRPM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRM's  should 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

The  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Pub.  L  101-506), 
enacted  November  5, 1990,  authorizes 
the  Secretary  of  Transportation  to 
approve  locally  imposed  PFC's  of  up  to 
$3  per  enplaned  passenger.  Section  9110 
of  the  Act  requires  the  Secretary  to  issue 
regulations  necessary  to  implement  this 
authority,  "Not  later  than  160  days  after 
the  date  of  enactment." 


The  statute  also  directs  the  Secretary 
to:  develop  an  application  procedure; 
establish  the  terms  and  conditions  for 
granting  of  PFC  authority:  set  up  a 
system  to  collect,  handle,  and  remit  PFC 
revenues  to  the  appropriate  public 
agency;  and  establish  recordkeeping  and 
audit  requirements  and  procedures  for 
termination.  It  also  defines  project 
eligibihty,  establishes  user  consultation 
procedures,  prohibits  PFC  collection  in 
certain  circumstances  and  prohibits  the 
treatment  of  PFC  revenue  as  airport 
revenues  for  establishing  rates,  fees,  or 
charges. 

The  FAA  has  had  extensive 
experience  in  developing  application 
requirements  for  various  airport  grant 
programs,  dating  from  the  initial  Federal 
Aid  to  Airports  Program  in  1946  to  the 
current  Airport  Improvement  Program 
(AIP).  Although  PFC  approval  would  not 
be  subject  to  many  Federal  grant   • 
requirements  associated  with  the  AIP, 
the  proposed  rule  would  establish 
general  application  procedures,  data 
requirements,  procedures  for  compliance 
with  environmental  requirements  and 
for  obtaining  airport  layout  plan 
approval  that  resemble  current  grant 
processes.  Public  agencies  that  would 
apply  for  approval  of  PFC  authority 
would  almost  always  be  or  have  been 
participants  in  the  Federal  airport  grant 
program.  Adopting  similar  procedures 
would  minimize  the  introduction  of 
unfamiliar  terms  and  requirements  for 
FAA  and  public  agency  officials 
working  on  both  PFC  applications  and 
on  requests  for  grant  assistance.  The 
approach  will  be  especially  beneficial 
for  projects  funded  by  a  combination  of 
PFC  revenue  and  airport  grants. 

The  collection  of  fees  by  air  carriers 
and  foreign  air  carriers  is  another  major 
section  of  this  proposed  regulation. 
Although  these  carriers  currently  collect 
the  passenger  taxes,  customs  and 
immigration  fees,  and  an  international 
departure  tax,  these  fees  are  remittied  to 
the  U.S.  Treasury.  The  FAA  has  no 
direct  involvement  with  their  handling, 
collection  and  remittance  other  than 
being  advised  as  to  the  total  amounts 
collected. 

Because  of  this  lack  of  extensive  prior 
involvement,  FAA  published  Notice  No. 
90-28  (55  FR  47483;  November  14, 1990) 
requesting  data  and  information  on  the 
collection  of  existing  fees.  The  objective 
was  to  learn  more  about  current 
practices  to  design  a  PFC  collection 
system.  In  all,  13  commenters  responded 
to  this  request  for  data  and  provided 
information  useful  in  preparing  the 
proposed  rule.  The  comments  are 
available  for  inspection  in  the  FAA 
Rules  Docket,  No.  26385. 
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IMscusrion  of  Pn^mtal 

Many  sections  of  the  proposed  rule 
are  the  direct  result  of  specific  statutory 
renuirements;  in  others,  where 
discretion  has  been  given  to  the 
Secretary  to  develop  procedures,  several 
different  approaches  could  be  taken  to 
satisfy  a  requirement  of  the  Act. 

These  choices  are  discussed  and 
comments  invited  in  the  preamble.  The 
following  is  a  summary  of  some  of  the 
questions  or  issues  raised  on  which  the 
FAA  would  particularly  welcome 
comments.  "The  numbers  in  parentheses 
refer  to  related  sections  of  the  proposed 
rule. 

1.  Definitions  (§  158.3). 
Within  this  section  particular 

attention  is  directed  to  the  following 
three  definitions: 

Involuntary  and  voluntary  change  in 
itinerary.  It  is  reasonable  to  try  to 
distinguish  between  voluntary  and 
involuntary  changes  in  itinerary  to 
determine  which  airports  receive  PFC 
revenue? 

Long-term  lease.  Is  5  years  an 
appropriate  term  for  a  long-term  lease? 
Are  additional  safeguards  needed  in 
leases  to  ensure  that  the  piupose  of  the 
Act  is  furthered  with  respect  to 
enhancing  air  carrier  competition? 

One-way  trip.  Is  the  "4-hour  rule"  an 
acceptable  way  to  define  when  a  trip 
ends? 

2.  Requirements  prior  to  submission 
of  application  (§158.23).  How  else  might 
these  requiremente  be  satisfied?  Can 
they  be  streamlined  or  made  less 
burdensome? 

3.  Consultation  with  air  carriers  and 
foreign  air  carriers  (§  158.25),  remittance 
of  PFC's  (§  158.49).  and  recordkeeping 
and  auditing  (§§  158.67  and  158.69). 
Should  all  air  carriers  (scheduled, 
domestic  commuter,  foreign,  charter, 
and  air  taxi)  be  subject  to  the  same 
consultation,  collection,  handling, 
recordkeeping,  and  auditing  . 
requirements  or  should  passengers  of 
some  category  or  categories  of  carriers 
be  exempt  from  paying  a  PFC? 

4.  Application  (§  158.27).  Are  any  of 
the  proposed  application  requirements 
unnecessary  or  redundant?  Are  there 
ways  to  streamline  the  application?  Is 
the  AIP  an  appropriate  model  for  the 
PFC  application  process? 

5.  Amendment  of  approved  PFC 

(§  158.31).  Is  the  proposed  amendment 
procedure  adequate?  Are  there  other 
more  appropriate  criteria  to  determine 
wueii  consultation  is  needed? 

ft  Use  of  excess  PFC  revenue 
(§  158.35).  Are  there  other  reasonable 
uses  for  PFC  revenue  collected  in  excess 
of  project  needs?  What  oversight  by  air 
carriers  or  die  FAA  is  necessary? 


7.  Remittance  of  PFC's  (§  158.49). 
Should  the  transporting  carrier,  rather 
than  the  issuing  carrier,  be  responsible 
for  collection  and  remittance?  Is  the 
proposed  twice-monthly  remittance 
schedule  satisfactory? 

8.  Collection  Compensation  (§  158.51). 
Are  there  other  manageable  standard 
methods  to  determine  a  fair 
compensation  for  handling  PFC  revenue 
by  the  air  carriers? 

9.  Reporting  requirements  (§§  158.63 
and  158.65).  Are  the  level  of  detail  and 
frequency  of  reports  appropriate  for 
public  agencies  and  issuing  carriers? 

10.  Termination  of  authority  to  impose 
a  PFC  (§  158.83).  Is  there  some 
appropriate  additional  safeguard  in  the 
termination  process  that  would  be 
necessary  for  a  public  agency  to  secure 
reasonable  and  stable  financing  for 
projects? 

11.  Implementation  of  reduction 

(§  158.95).  Is  the  timing  for  the  reduction 
of  apportionments  reasonable?  Are 
there  other  ways  to  project  PFC  revenue 
for  a  hscal  year? 

12.  Application  of  departmental  policy 
on  price  advertising  (following  section- 
by-section  discussion  of  proposed  rule). 
Will  the  tentative  decision  on  air 
carriers'  price  advertising  provide 
consumers  with  adequate  information 
about  the  total  costs  of  plaimed  and 
alternative  air  travel  arrangements?  Are 
there  other  effective  ways  to  provide  air 
travellers  with  cost  comparison 
information  for  air  travel  via  different 
routes  or  air  carriers? 

The  following  discussion  provides 
more  information  about  eadi  section  of 
the  proposed  rule  and  explores  each  of 
the  above  questions  in  greater  depth. 

Subpart  A 

This  subpart  proposes  general 
provisions  including  definitions,  the 
authorify  for  imposing  PFC's,  limitations, 
use  of  PFC  revenue,  and  project 
eligibilify. 

Section  158.3    Definitions 

While  developing  the  proposed  rule,  it 
became  necessary  to  define  a  number  of 
terms  that  either  have  not  been  used  by 
the  FAA  and  public  agencies  in  airport- 
related  programs,  that  have  been  used 
without  a  standard  definition,  or  have 
been  used  differently  in  this  context 
than  previously.  We  highlight  some  of 
those  terms  here  to  focus  the  attention 
of  commenters.  Of  course,  the  FAA  will 
consider  comments  on  all  the  proposed 
definitions. 

Airport  capital  plan:  The  FAA 
recognizes  that  most  municipalities  and 
public  agencies  currentiy  have  agency- 
wide  capital  plans.  Many  agencies  also 
have  airport-specific  capital  plans  to 


more  effectively  implement  and  manage 
needed  airport  development.  The  NPRM 
proposes  to  require  public  agencies  to 
submit  airport  capital  plans  to  the  FAA 
to  help  ensure  that  the  proposed  project 
is,  in  fact  part  of  a  rational  long-term 
development  program.  If  a  public  agency 
has  not  formulated  or  adopted  a  formal 
capital  plan  for  an  airport,  the  agency 
would  be  required  to  submit  the  best 
available  documentation  of  planned 
capital  improvements  at  the  airport. 

Airport  layout  plan:  This  is  the  same 
airport  layout  plan  (ALP)  as  is  currently 
required  by  AIP  grant  assurances.  It  will 
aid  in  identifying  the  status  of  any 
environmental,  air  navigation,  safety  or 
airport  design  reviews. 

Airport  revenue:  Passenger  facility 
charges,  like  Federal  grant  funds,  are  not 
to  be  used  in  determining  landing  fees  or 
other  airport  charges.  However,  the 
revenue  generated  by  facilities  built 
with  PFC  financing  would  be  considered 
airport  revenue  under  the  AIP  grant 
assurances  and  could  not  be  used  off- 
airport  except  for  noise  mitigation 
projects.  We  assume  that  virtually  every 
public  agency  that  would  apply  for 
approval  to  impose  a  PFC  is  or  has  been 
a  grant  recipient  and  is,  therefore, 
subject  to  AIP  assurances. 

Allowable  costs:  Allowable  costs 
would  be  defined  as  those  that  are  the 
"reasonable  and  necessary"  costs  of 
accomphshing  an  eligible  project.  Some 
costs  related  to  a  PFC-financed  project 
may  not  be  allowable  costs  for  the  use 
of  PFC  revenue.  However,  the  FAA  will 
rely  on  the  public  agencies'  local  laws, 
procurement  requirements,  and 
procedures  in  determining  what  costs 
are  reasonable  and  necessary.  If  a 
project  is  financed  entirely  with  PFC 
revenue  or  other  local  funds,  the  statute 
does  not  appear  to  require  the  FAA  to 
conduct  the  kind  of  detailed  review  of 
project  cost  normally  associated  with 
the  AIP  program.  The  statute  does, 
however,  require  the  FAA  to  determine 
that  projected  PFC  revenues  are 
sufficient  to  cover  reasonable  and 
necessary  expenses  of  proposed 
projects.  Therefore,  the  FAA  would  be 
prepared  to  undertake  an  independent 
review  of  costs  in  the  case  of  disputes 
between  interested  parties  and  public 
agencies  that  cannot  be  resolved  under 
local  procedures.  Even  then,  however, 
the  review  of  allowable  costs  would  not 
be  at  the  same  level  of  detail  as  review 
of  AIP  projects. 

Involuntary  change  in  itinerary:  The 
FAA  recognizes  that  at  times  an  air 
carrier  will  change  a  passenger's  flight 
itinerary  for  various  reasons  such  as 
flight  delays,  overbooking,  and 
equipment  problems.  This  change  may 
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rasult  iB  routing  th«  pasMnger  tbrough 
(ttffennt  airporU  with  diSwent  PPCs.  In 
fairaau  to  the  pa— nger,  the  FAA 
believa*  that  the  paiaenger  abouU  not 
be  obligated  to  pay  any  additional  PFCs 
due  to  involuntary  changes  in  itinerary 
but  rather  would  pay  those  associated 
writh  the  original  ticket.  Conversely,  the 
passenger  shoiild  not  be  entitled  to  any 
PFC  refuade  as  a  result  of  such  a  change 
in  itinerary.  The  PFCs  collected  would 
be  distrihuted  as  shown  on  the 
passenger's  original  ticket  The  FAA 
uses  the  term  "involuntary  change  in 
itinvary"  to  describe  changes  in  the 
itinerary  that  are  beyond  the 
passenger's  controL 

Voluntary  change  in  itinerary:  In 
contrast  to  involuntary  changes  in 
itinerary,  the  FAA  recognizes  that  there 
win  be  times  when  the  passenger 
requests  a  change  in  itinerary  that  may 
result  in  diiTereat  PFC's.  In  cases  where 
the  change  Is  requested  by  the 
passenger,  rather  than  the  air  carrier, 
the  passeogor  wookl  be  expected  to  (wy 
any  additional  PFC's.  as  well  as  receive 
refunds  of  PFCs  omitted  as  a  result  of 
the  changed  itinerary  only  if  shown  on  a 
reissued  air  travel  ticket  PFC's  would 
be  distributed  to  public  agencies  in 
accordance  with  such  tickets.  These 
tyi>es  of  changes  are  described  as 
"voluntary  changes  in  itinerary." 

The  FAA  recognizes  there  may  be 
some  psoblems  associated  with 
designating  changes  in  itinerary  as 
"voluntary"  or  "involuntary."  For 
example,  it  may  be  difficult  for  an 
issuing  air  carrier  or  an  auditor  to 
determine  which  type  of  r-hang^  yg 
applicable  months  after  it  occurred.  In 
addition,  if  a  ticket  is  reissued  for  an 
involoBtary  change  in  itinerary,  there 
may  be  no  record  of  which  airports 
wouU  be  eatitlcd  to  receive  PFC 
revenue.  Therefore,  the  FAA  seeks 
specific  comments  on  the  concept  of 
voluntary  and  involantary  changes  in 
itinerary  as  well  as  any  suggestions  on 
how  changes  in  itinerary  should  be 
handled.  Additional  information  about 
the  frequency  of  such  changes  in 
itinerary  with  rcqiect  to  the  number  of 
air  travel  tickets  sold  and  the  costs  of 
administering  this  proposal  coald  be 
particolady  useful 

Lcag'tatm  lease  or  use  ogreeBienL 

The  statute  sUtes  that Bopro|ect 

carried  out  through  the  me  of  a  fee 
*  *  *  may  be  snb^  to  an  cxdusiTe 
long-term  lease  or  use  agreement  of  an 
air  carrier*  *  *."  The  sUtute  does  not 
define  a  specific  number  of  year*  as 
constkuUng  a  long-term  lease  or  use 
agreement  in  connection  with  the  PFC 
program.  In  connection  with  the  progcaai 
estabUahed  by  section  8100  of  the  Act  to 


designate  certain  carrent  or  former 
militery  airporU  for  additional  AIP 
fiindiBg  eligibility,  however,  the  statute 
contains  an  explicit  prddbition  on 
Federal  funding  of  gates  "subject  to 
long-term  leases  for  periods  exceeding 
10  year*(.]"  One  intnpretation  of  this 
phrase  is  that  there  is  no  prohibition  on 
long-term  leases  which  do  not  exceed  10 
years.  The  lO-jpear  timeframe  ^aplies 
only  to  a  prohibition  with  respect  to  the 
milttary  airport  deajgnation  program  and 
need  mA  be  construad  to  define  the 
concept  of  "kmg  term."  In  keeping  with 
the  statute's  olqective  of  promoting 
aiiiine  competition,  the  FAA  is 
proposing  that  "long  term"  be  defined  as 
a  period  of  6  years  or  more.  This  is  the 
same  as  is  used  for  disadvantaged 
business  enterprise  programs  imder  die 
AIP  grant  assurances.  Inasmuch  as  there 
appears  to  be  some  discretion  in  this 
matter,  however,  the  FAA  soUcits 
comments  on  whether  a  different 
timeframe  should  be  ased  in  connection 
with  the  FPC  program. 

Another  aspect  of  the  limitation  on 
kmg-term  leases  as  highli^ted  by  the 
Government  Accounting  Office  (GAO) 
in  its  recent  report  Passenger  Facility 
Charges  Represent  a  New  Funding 
Source  for  Airports  (Report  Number 
GAO/RCED-91-3e).  The  GAO 
expressed  concern  regarding  the  extent 
to  which  FFC-Aianced  facffities  actually 
encourage  greater  competition  among 
and  between  air  carriers  at  an  airport  It 
is  possible,  for  example,  that  an 
inctimbent  air  carrier  having  a  long-term 
exdusfre  lease  at  an  airport  passenger 
terminal  codd  lease  new  FFC-fonded 
terminal  facilities  and,  by  onderutilizbig 
botii  its  exdusive-ase  and  new  facilities, 
severely  limit  opportunities  foe    . 
enhanced  competition. 

The  GAO  also  noted  instances  in 
which  air  carriers  have  used 
"carryover"  lease  provisions  to  extend 
their  tenancy  for  several  years  following 
the  expiration  of  the  original  lease. 
Under  such  an  arrangement,  an  air 
carrier  could  operate  under  a  short-term 
lease  as  if  it  were  a  long-term  lease  and 
effectively  limit  potential  opportunities 
for  enhanced  competiton. 

The  FAA  is  proposing  three  provisions 
to  preckide  these  potentially 
anticompetitiw  situationa.  The  first 
would  be  incorporated  into  an 
application  for  af^noval  to  impose  a 
PFC  to  finance  a  project  for  terminal 
development.  Inclading  gates  and 
related  areas.  A  public  agency  would  be 
required,  under  i  15B.27(^»),  to 
describe  what  fectors.  if  any,  currently 
operate  to  liasit  competition  at  the 
Mzpeit.  the  steps  it  proposes  to  take  to 
foster  increased  opportunities  for  air 


carrier  competition  in  die  PFC-finanoed 
facilities,  and  the  anticipated  effects  of 
the  proposal 

The  second  and  third  would  be 
incorporated  into  one  of  the  assurances 
(Assurance  number  8  in  Appendix  2) 
agreed  to  by  the  public  agency,  also  at 
the  time  of  application.  In  Assurance  8a, 
the  public  agency  would  agree  that  it 
woidd  not  enter  into  any  lease 
agreement  for  PFC-financed  facilities  if 
the  agreement  contains  a  "carryover" 
provision  allowing  an  incumbent  carrier 
to  continue  operating  on  year-to-year 
extensions  after  the  original  lease  has 
expired  in  preference  to  any  potentially 
competing  air  carrier  that  seeks  to 
negotiate  for  access  to  the  PFC-financed 
facilities. 

Fmally,  in  Assurance  8b,  a  public 
agency  diat,  having  previously  entered 
into  an  exchisive  lease  or  use  agreement 
with  an  air  carrier  lot  existing  fodlities 
at  the  airport,  now  contemplates  leasing 
PFC-financed  facilities  to  that  carrier 
would  be  required  to  incorporate  a 
safeguard  in  that  lease  to  ensure 
competitive  access  to  the  airport  This 
provision  would  prevent  an  incumbent 
air  carrier  from  occupying  new  PFC- 
financed  facilities  while  underutilizing 
exclusive-use  facilities  to  whidi  other, 
potentially  competing,  carriers  cannot 
gain  access. 

The  FAA  is  mindful  of  the  concern 
expressed  by  the  GAO  and  invites 
conunents  on  the  issue  of  ensQfing.that 
air  carrier  practkes  do  not  thwart 
progress  toward  the  goal  of  using  PFC- 
financed  facilities  to  enhance  air  carrier 
coametitioiL  Cbmmenters  are 
encouraged  to  suggest  specific  measures 
that  mi^t  be  considered  and  any 
appropriate  means  by  whidi  such 
measures  could  be  instituted. 

OBO'way  trip:  The  statute  Hmits  the 
number  of  tiaies  e  Fl'C  can  be  imposed 
on  a  passenger  for  a  one-way  trip  (two 
PFC's)  and  for  a  round  trip  (two  FFC's 
each  on  the  outward-bound  and  return 
portion).  However,  die  statute  defines 
neither  kind  ol  trq». 

For  nost  )paxaey%  it  will  be  easy  to 
classify  a  trip  as  one-way  or  round-trip. 
For  ctnuplex  itineraries,  it  may  be 
difficult  to  properly  classify  the  journey, 
and  fan  the  case  of  a  round  trip,  identify 
where  the  outbound  portion  of  the  trip 
ends  and  the  return  porttoa  be^as. 
Howerer,  the  FAA  does  not  befieve  that 
Congress  mtended  this  difiicuity  to 
subject  passengers  on  diese  joamesrs  to 
pay  an  HnHuriteid  nnaiber  of  FFCs. 

The  proposed  rule  addresses  this 
problem  based  on  a  suggestion  by  the 
Airport  Operators  Cooncd  bitematioMd 
and  Aneiican  Association  of  Airport 
Executives  in  rsspense  to  Notice  No.  9&- 


Federal  Register  /  Vol.  56,  No.  24  /  Tuesday,  February  5.  1991  /  Proposed  Rules 


46S1 


28.  The  proposed  rule  would  deHne  a 
one-way  trip  as  a  flight  from  an 
originating  airport  to  another  airport, 
including  intermediate  airports  and 
carriers  where  no  scheduled  layover 
between  connecting  flights  exceeds  4 
hours.  According  to  the  airport  groups, 
this  "4-hour  rule"  is  one  that  the  airlines 
use  when  pricing  complex  travel 
itineraries.  The  proposed  rule  would 
permit  no  more  than  two  PFC's  to  be 
imposed  and  collected  on  each  one-way 
trip  shown  on  an  air  travel  ticket. 

Most  readily  identifiable  one-way 
tickets  will  likely  involve  a  single  one- 
way trip  as  so  defined,  and  only  two 
PFC's  could  be  imposed.  The  FAA 
anticipates  that  the  instance  in  which  a 
true  one-way  trip  would  be  classified  as 
two  would  be  very  few  and  would  arise 
only  in  the  case  where  infrequent 
service  between  two  points  produces 
scheduled  layovers  of  more  than  4 
hours.  Similarly,  most  "true"  round  trips 
would  be  classified  as  two  one-way 
trips  on  an  air  travel  ticket  and,  under 
the  proposed  rule,  both  the  outbound 
and  return  portions  would  be  subject  to 
a  maximum  of  two  PFC's.  Again,  the 
FAA  recognizes  that  some  travelers 
(especially  business  travelers]  may  be 
able  to  complete  their  stay  at  a 
destination  city  and  board  a  return  flight 
in  less  than  4  hours. 

The  initial  decision  on  how  many  one- 
way trips  are  included  on  a  passenger's 
air  travel  ticket  would  be  made  at  the 
time  of  ticket  issuance.  Any  change  in 
itinerary  that  affected  the  number  of 
one-way  trips  would  be  subject  to  the 
rules  on  volunttuy  or  involuntary 
changes. 

The  4-hour  rule  may  not  perform 
perfectly  in  the  case  of  all  readily 
identifiable  one-way  and  round  trips. 
The  alternative  was  to  attempt  100 
percent  accuracy  in  these  cases  and  to 
adopt  a  special  rule  for  "unclassifiable" 
unusual  itineraries.  However,  the  FAA 
was  unable  to  develop  a  workable 
generic  nde  for  these  special  itineraries. 
The  FAA  solicits  comments  on  whether 
a  different  approach  to  the  limit  on 
PFC's  per  trip  should  be  used. 

Public  agency:  This  definition  of 
public  agency  typically  includes  cities, 
counties,  port  authorities,  States,  and 
agencies  of  one  or  more  States.  These 
kinds  of  agencies  are  typically  eligible 
to  receive  Federal  airport  grants.  It  does 
not  include  private  owners  of  airports 
nor  public  entities  that  do  not  control 
conunercial  service  airports. 

Section  158.5   Authority  for  Imposition 
of  PFC's 

This  section  would  state  the  authority 
of  the  Administrator  to  permit  a  public 
agency  to  impose  a  charge  on  each 
revenue  passenger  enplaned.  The  charge 


can  only  be  $1,  $2,  or  $3,  and  not 
fractional  amounts  such  as  $1.50,  or 
$2.75  or  an  amount  greater  than  $3.  This 
charge  must  be  uniform  among  all  of  an 
airport's  passengers.  Public  agencies, 
could  not  single  out  a  type  of  operator, 
for  instance,  air  taxis  or  charter 
operators,  and  charge  their  passengers  a 
different  amount. 

Section  158.7    Exclusivity  of  Authority 

Section  158.7(a)  restates  the  statutory 
provision  that  "no  State  or  political 
subdivision  or  agency  thereof  which  is 
not  a  public  agency  controlling  a 
conunercial  service  airport  shall 
prohibit,  Umit  or  regulate  the  imposition 
of  fees  by  the  public  agency  pursuant  to 
this  subsection,  collection  of  such  fees, 
or  use  of  revenues  derived  therefrom." 
Section  158.7(b]  also  restates  a  statutory 
limitation. 

Section  158.9    Limitation  Regarding 
Passengers  of  Air  Carriers  Receiving 
Essential  Air  Service  Compensation 

The  Act  specifically  places  a 
limitation  on  imposing  a  PFC  on  any 
passenger  on  a  flight  for  which  EAS 
compensation  is  being  paid  to  an 
eligible  point.  The  limitation  would  not 
apply  to  passengers  on  unsubsidized 
flights,  if  any,  to  an  eligible  point  Also, 
it  would  apply  only  on  flights  to  the 
eligible  point,  so  the  public  agency  could 
impose  a  PFC  on  passengers  enplaning 
at  an  eligible  point 

The  proposed  rule  would  require  the 
carrier  receiving  compensation  to  notify 
its  agents  and  other  issuing  carriers  so 
those  carriers  would  know  on  which 
flights  passengers  were  not  to  be 
charged  a  PFC.  The  FAA  believes  this 
would  be  the  most  efGcient  way  to  make 
this  notification.  The  proposed  rule  does 
not  prescribe  a  notification  procedure. 
The  FAA  expects  that  this  information 
would  be  provided  by  EAS  carriers  in 
the  same  way  that  they  provide  other 
information  on  ticketing  and  fares  to 
their  agents  and  interline  partners. 
Section  158.11    PFC  Limitation  Per 
One- Way  Trip 

The  Act  provides  that  a  passenger 
cannot  be  charged  "*  *  *  on  a  one-way 
frip  and  on  a  trip  in  each  direction  of  a 
round  trip,  after  the  second  enplanement 
*  *  *."  TTiis  proposed  section  would 
allow  PFC's  to  be  collected  for  only  the 
first  two  airports  that  impose  a  PFC  for 
each  one-way  trip  shown  on  the  air 
travel  ticket 

Section  158.13    Limitation  Regarding 
Involuntary  Change  in  Itinerary 

This  section  would  not  allow  an 
airport  to  impose  a  charge  on  a 
passenger  who  was  routed  through  the 
airport  because  of  some  change  in 
itinerary  beyond  the  control  of  such 


passenger.  This  could  occur  when  an  air 
carrier  routes  a  flight  through  a  different 
aiiport  to  avoid  bad  weather. 

Section  158.15    Use  of  PFC  Revenue 

This  section  describes  how  all  PFC 
revenue  must  be  used  for  eligible 
projects.  PFC  revenue  in  this  context 
would  include  interest  earned  on 
revenue  while  on  deposit  with  the  pubUc 
agency.  (Note  that  under  proposed 
§  158.67,  public  agencies  would  be 
required  to  hold  PFC  revenue  in  interest- 
bearing  accoimts  imtil  needed  to  pay 
project  costs.  PFC  revenue  remitted  to 
pubUc  agencies  by  air  carriers  and 
interest  earned  on  such  revenue  may  be 
used  only  on  eligible  PFC-financed 
projects.)  Such  revenue  can  finance  the 
entire  allowable  cost  of  a  project  or  can 
service  the  debt  incurred  to  carry  out  an 
eligible  project.  The  financing  costs 
associated  with  issuing  a  bond,  such  as 
legal  fees,  and  other  incidental 
expenses,  are  also  eligible.  Revenue 
could  be  used  to  service  debt  incurred 
before  PFC  authority  is  granted  under 
this  proposed  regulation,  but  only  if 
work  on,  the  project  has  not  yet 
commenced.  This  limitation  is  proposed 
for  two  reasons.  First,  for  approval  to 
collect  PFC  revenue,  the  FAA  must 
determine  that  the  revenue  will  be  used 
to  finance  an  eligible  project  in  '^ 

accordance  with  the  requirements  of  the 
Act  and  the  proposed  regulation. 
Second,  the  purpose  of  the  Act  is  to 
finance  new  projects,  not  pay  off  debt 
from  earlier  completed  projects. 

As  proposed,  revenue  could  not  be 
used  to  pay  the  local  share  of  an  AIP 
project,  although  the  objectives  of  both 
programs  are  similar,  because  to  do  so 
would  reduce  the  total  funds  potentially 
available  for  airport-related  projects. 
The  proposed  regulation  would, 
however,  permit  airports  to  combine 
PFC  revenue  and  AIP  grant  funds  to 
accomplish  an  eligible  project.  In  such  a 
case,  the  public  agency  would  have  to 
separately  account  for  the  funds  so  that 
the  AIP  work  and  funds  used  could  be 
tracked  independently  for  audit 
purposes.  I  should  be  noted,  however, 
that  PFC  revenue  spent  on  projects  or 
portions  of  projects  would  not  be 
reimbursable  under  a  Federal  airport 
grant. 

The  FAA  seeks  comment  from 
interested  parties  on  the  proposed  uses 
and  limitations  on  the  use  of  PFC 
revenue.  Commenters  are  encouraged  to 
submit  qualitative  or  quantitative 
descriptions  of  the  benefits  or  costs  that 
may  be  associated  with  suggested 
changes  in  the  allowable  uses  of  PFC 
revenue. 
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Section  lseJ7   Pnitct  Etigibiiity 

Th«  Act  datly  ttatn  what  typM  of 
projects  would  bo  aygifaio  for  ns*  of  PFC 
revenue.  The  proposed  regulation 
restates  the  statatory  provisions  with 
soflM  additional  eaqUanation  for  noise 
compatibility  projects  and  for  projects  to 
construct  gates  and  related  areas.  Noise 
compatibUity  measures  could  be  the 
recommendations  contained  in  a 
pro9«m  developed  under  104(c)  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  (ASNA)  of  1900  or  could  be  the 
result  of  other  analysis  that 
demonstrates  doise  reduction  or  the 
mitigation,  reduction,  or  prevention  of 
noise  Impacts  to  the  satisfactiao  of  the 
Administrator.  A  public  agency  could 
demonstrate  sacn  effects  as  part  of  an 
airport  master  plan  or  an  environneDtal 
stvdy.  In  most  instances  some  form  of 
Dotoe  exposare  map  as  described  in  14 
CFR  part  150  woald  be  necessary  to 
sstabbsh  the  retationship  of  Boise  levels 
to  the  mitigatioa  measara.  Consistent 
with  eligibility  under  the  AIP,  mitigatioD 
projects  beyood  dw  Ldn  65  noisa 
contour  would  not  be  riigibla  without 
specific  justificatioiL 

Gates  and  telatsd  areas  are  proposed 
to  include  both  the  revenue  and 
naareveaiM  portions  of  the  termfaiaL  The 
intent  woidd  be  to  permit  FFC  revenue 
to  be  used  k>  butid  new  tenninala  and 
gates  and  the  necessary  support 
facilities  to  laove  passengers  and 
baggage,  such  as  baggage  handling  and 
make-up  areas.  This  would  exdode 
facilities  not  directly  related  to  the 
movement  of  paasengen  and  baggage, 
such  as  restaurants,  car  rental  facilities 
or  other  concessions.  Eligible  facilities 
coidd  not  be  leased  on  a  long-term 
basis. 

Engibie  projects  woqM  not  include 
wont  outside  the  airport  boundary, 
except  noise  compatibility  projects.  For 
instance,  PFC  revenue  could  not  be  used 
for  highways  leading  to  an  airport 
unless  such  hig^wa]ps  were  on  rights-of- 
way  owned  by  the  airport.  However, 
other  facilities  on  the  airport  such  as 
road  systems  or  inteiBodal  transit 
stations  primarily  serving  airport 
passengers  oould  be  cBgible  projecla. 

Subpart  B 

This  sabpart  specifies  the  proposed 
procedwes  to  be  followed  and  the 
supporting  documentation  to  be 
submitted  to  the  FAA  by  public  agencies 
applying  for  authority  to  impose  a  FPC 
It  also  describes  tihe  procedives  and 
criteria  that  would  be  used  by  the  FAA 
in  ie»iewing  applications  to  impose  a 
PFC. 

An  Bfldei lying  assumption  in 
propositi  tfaisse  procednres  is  ttat  the 
puUic  agencies  submitting  applicatioRe 


for  PPC'a  wiU,  with  ran  exception,  also 
be  airport  sponson  under  the  Airport 
ftnpravemeBt  Progrsm  (AH^.  Those 
pabUc  agencies  are  generally  funiliar 
with  the  featares  of  the  grant  program, 
inciading  qxmsor  and  project  eligibility, 
application  procedures,  FAA  pant 
approval  and  project  acconq;)lishment 
In  addition,  airport  sponson  are 
accustomed  to  eariy  and  continued 
coordination  with  FAA  Airports  ofRces 
on  a  variety  of  airport-rriated  matters. 

The  framework  of  tills  well- 
established  process,  therefore,  has  been 
adopted  as  the  model  for  PFC 
applicatioa  and  an'rovaL  Because 
imposition  of  a  PFC  entails  Federal 
approval,  there  are  a  number  of 
requirements  tiiat  must  be  satisfied  by  a 
public  agency  and  the  FAA  prior  to 
approvsJ  of  an  applicatk».  The 
procedure  set  forth  in  the  proposed 
regulation  is  intended  to  mininiise  the 
burden  on  pablk  agency  applicants  and 
to  permit  timely  review  and  a  decisian 
within  the  statutory  120-day  limit 

Nevertheless,  the  FAA  does  not  wish 
to  impose  regulatory  burdens  that  cu« 
unnecessary  for  the  FFC  program. 
Therefore,  tte  FAA  spec^cally  invitM 
comments  on  the  assumption  diat  PFC 
applicants  will  almost  always  be 
participants  in  the  AIP  program. 
Comments  are  also  invited  on  the 
suitability  of  the  AIP  program  as  a 
model  for  the  PFC  application  and 
approval  process.  The  FAA  is  eq>edany 
interested  in  comments  concerning  the 
utility,  or  lack  thereof,  of  particular 
provisions  adapted  from  the  AIP 
program. 

Section  158^    Requirements  Prior  to 
Sabmhaion  of  Application 

Inere  are  three  independent  but 
related  actions  that  may  be  required 
with  respect  to  a  project  or  projects  to 
be  financed  with  PFC  revenue  before  an 
application  to  impose  die  PFC  can  be 
approved:  Environmental  studies  may 
be  required  for  boft  airport-related  and 
noise  compatibility  projects;  airspace 
studies  would  have  to  be  completed  for 
airport-related  projects  and,  potentially, 
for  off-airport  noise  compatibility 
projects;  and  an  airport  layout  plan 
[AIP]  depicting  the  project  or  projects,  if 
located  on  die  airport,  must  be  approved 
by  the  FAA.  Planning  projects,  whether 
for  airport  devekpoent  or  noise 
comp^ibUity  purposes,  are  excluded 
from  the  requirement  for  environmental 
and  air^wce  studies  and  an  approved 
ALP. 

These  actions  may  require  a 
substantial  period  of  time  to  complete.  If 
initiated  concurrent  with  or  subsequent 
to  submissfon  of  an  application  to 
impose  a  FPC,  there  is  little  UceUhood 


that  tiwy  wodd  be  oosupleted  witiiin  the 
120-day  time  ItmM  for  an  FAA  decision 
widi  reelect  to  the  application. 
Therefore,  mther  tium  be  compelled  to 
reject  an  application  because  critical 
actions  are  inotunplete,  or  to  give 
conditioBal  qiprovals  that  may  be 
essentially  meaningless  if  environmental 
or  airspace  stodies  reipiire  a  sabstantial 
motfificstian  to  a  project,  the  FAA 
proposes  in  1 158.23  that  a  public  agency 
ensure  that  any  required  studies, 
findings  or  determinations  related  to  the 
proposed  project  be  conpiete  prior  to 
snbotission  of  an  application. 

There  are  two  aspects  of  tiie 
environmeBtcu  considerations  related  to 
Hbh  NffiM.  One,  the  potential 
emliuiimeutri  impacts  resulting  bom 
adoption  of  the  nJe  itself,  is  dircussed. 
later  in  this  preamMe.  The  other,  tiie 
potential  impacts  of  individual  prof  acts 
implemented  with  PFC  revenne,  is 
discussed  in  the  paragraphs 
immediatriy  below. 

The  Councfl  on  Environmental  Quality 
(CEQ)  regulations  (40  CFR  parts  1500- 
150Q  whidi  implement  the  National 
Environmental  Policy  Act  of  1909 
(NEPA)  appear  to  cover  the  type  of 
Federal  approval  contemplated  in  this 
proposed  rule.  For  example,  at  40  CFR 
1508.18(a),  a  Federal  action  is  defined  to 
include  programs  that  are  approved  by 
Federal  agencies  and  implemented  by 
othcn.  In  addition,  the  regulation 
requires,  at  40  CFR  15087.  that  a  Federal 
agency  consider  the  cumulative  effects 
of  a  proposed  actioD  and  the 
consequences  of  any  subsequent  related 
actions,  regardless  of  which  party 
implements  such  actions.  FiniaUy,  40 
CFR  1508.25  indicates  that  when 
considering  the  scope  of  a  Federal 
action,  connected  actions  must  also  be 
considered.  A  connected  action  is  one 
that  cannot  or  will  not  occur  if  another 
actk»  has  not  occurred  before  or  at  the 
same  time.  Where  a  proposed  project 
would  not  be  implemented  without  - 
further  funding  made  possible  by  the 
Federal  approval  of  a  PFC, 
implementation  of  the  PFC  project 
would  be  a  ccmnected  acti4»  under  the 
CEQ  regulation. 

Consequentiy,  with  regard  to 
decisions  on  individual  aniUcations  to 
impose  a  PFC.  the  FAA  has  tentatively 
determined  that  such  decisions  are 
Federal  actions  subject  to  the 
requirements  of  NEPA.  This 
determination  is  based  on  the  explicit 
linkage  between  FfC  approval  and 
project  implementation  in  the  Act.  ' 
including  the  necessary  condition  that 
FFC  revenue  be  used  for  specified 
airport-related  or  noise  compatibiBty 
projects.  Approval  of  an  appBcation  to 
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inqtose  a  PFC,  therefore,  is  inseparably 
liijced  to  implementation  of  a  specific 
project 

It  ^ould  be  noted  that  detailed 
environmental  analysis  is  not  always 
required  to  satisfy  Qie  NEPA 
requirements.  The  FAA  has  previously 
determined  that  barring  any 
extraordinary  circimistances,  noise 
compatibility  projects  and  several  types 
of  airport  development  projects  are 
normally  categorically  excluded  from 
the  requirement  for  environmental 
study.  Other  airport  development 
projects  require  an  environmental 
assessment  (EA)  and  eitiier  a  finding  of 
no  significant  impact  (FONSQ  or,  if  tiie 
EA  indicates  that  impacts  may  be 
significant  an  environmental  impact 
statement  (EIS). 

It  is  also  important  to  note  that,  for 
projects  that  require  an  EA,  the  FAA  is 
required  to  make  a  finding  of  no 
significant  impact  or  to  prepare  an  EIS 
and  record  of  decision.  Under  CEQ 
regulations,  responsibility  lor  these 
actions  cannot  be  delegated  to  a  local 
public  agency.  The  procedure  set  out  in 
S  158.23(a)  describing  this  process 
applies  to  approval  i^  PFG-financed 
projects  for  airport-related  <ievelopment 
or  for  noise  compatibility  projects  off 
the  airport. 

The  FAA  does  not  anticipate  that  the 
NEPA  requirements  discussed  above 
will  be  noticeably  burdensome  to  public 
agencies  seeking  approval  to  impose  a 
PFC.  This  is  because  States  and  local 
governments  often  require 
environmental  review  prior  to  approval 
of  any  locally-implemented  project.  In 
addition,  several  types  of  projects  are 
categorically  excluded  from  the  NEPA 
requirements  as  discussed  above. 
Finally,  environmental  review  is  often 
cpmpleted  in  conjunction  with  the  FAA 
review  of  a  new  or  revised  airport 
layout  plan.  Such  review  and  approval 
of  an  /Uf  is  normally  required  before  a 
public  agency  proceeds  witii  any  new 
construction  on  a  public  airport, 
whether  at  not  Federal  funds  are 
involved.  This  is  a  well  established 
procedure  and,  in  the  FAA's  view, 
would  entail  no  new  requirements  for 
public  agencies  seekii^  approval  to 
impose  a  T¥C  (Hie  airport  layout  plan 
review  procedure  is  more  fully 
discussed  below.) 

Notwithstanding  the  FAA's 
preliminary  determiaation  that  approval 
of  an  apfdkation  to  impose  a  PFC  is  a 
Federal  action  under  NEPA,  interested 
parties  are  invited  to  provide  their 
opposing  views.  Any  commeats  to 
consider  PFC-related  actions  outakie  the 
scope  of  NEPA  would  be  strengthened 
by  a  relevant  legal  analysis,  inclodiiig 
applicable  court  rulings.  The  FAA  a^ 


invites  comments  on  die  view  that 
NEPA  requirements  can  be  satisfied 
without  any  noticeable  additional 
burden  on  public  agencies. 

The  FAA  also  conducts  airspace 
studies  of  proposed  projects  on  an 
airport  and  of  other  projects  in  the 
vicinity  of  an  airport  that  exceed  certain 
height  limitations.  The  purpose  ai  these 
studies  is  to  determine  the  effects  of  the 
proposed  projects  on  the  safety  and 
efficiency  of  the  navigable  airspace.  The 
proposed  procedures  for  ensuring 
completion  of  airspace  studies  for  PFC- 
financed  projects  are  set  forth  in 
S  158.23(b). 

Preliminary  airspace  studies  of 
planned  projects  on  an  airport  are 
usually  conducted  in  conjunction  with 
review  of  an  ALP  as  described  below; 
more  detailed  ainpace  studies  are  often 
required  when  a  project  is  imminent  and 
its  dimensions  end  orientation  are 
known.  The  resuk  of  an  on-airport 
airspace  study  is  the  approval  of  a 
revised  ALP  if  the  construction  is 
acceptable,  with  or  without  a  change  in 
the  original  proposal  or  the  disapproval 
of  the  revised  ALP  if  the  proposed 
construction  cannot  be  made 
acceptable. 

Any  party  who  proposes  construction, 
including  a  noise  compatibility  project 
in  the  vicinity  of  an  airport  is  required 
under  14  CFR  part  77  to  file  a  notice  of 
prtqMMed  construction  with  tiie  FAA  if 
the  project  would  exceed  certain  height 
limits.  The  FAA  conducts  an  obstruction 
evaluation  study  of  any  proposal  that 
exceeds  specified  screening  criteria  and 
issues  its  determination  of  the  effects  of 
^  project  on  the  navigable  airspace  to 
the  proponent  The  determination  may 
object  to  the  proposal  ("objectionable 
determination")  as  a  hazard  to  air 
navigation,  or  it  may  state  that  the  FAA 
does  not  object  to  the  proposal. 

The  FAA  determination  is  neither  an 
approval  nor  disapproval  of  the 
proposal.  U  the  proponent  is  a  public 
agency,  however,  and  the  project  is 
proposed  to  be  financed  witii  PFC 
revenne,  an  objectionable  determination 
codd  serve  as  the  basis  for  disapproval 
of  an  appHcatian  to  impose  a  PFC.  It 
should  be  noted  that  a  proposed  PFC 
project  off  the  airport  for  noise 
compatilniity  is  unlScely  to  require  an 
airspace  study  and  even  less  likely  to 
result  in  an  objectionable  determination 
by  Uie  FAA. 

The  FAA  views  the  need  for  ainpace 
studies  to  be  a  currant  Teqnirement 
whether  or  not  a  PFC  program  is 
established  and  that  it  imposes  no  new 
burden  on  public  agencies.  Interested 
parties  are  invited  to  oomment  on  this 
view,  however,  and  to  offer  suggestions 
for  streamlining  this  process. 


Tlie  third  requirement  under  this 
proposed  section  is  the  FAA  approval  of 
an  airport  layout  plan.  An  airfxirt 
sponsor  currentiy  assures,  as  a 
condition  of  receiving  AIP  grant  funds, 
that  it  win  keep  np  to  date  an  ALP 
approved  by  the  FAA.  The  AIP  depicts 
all  existing  improvements  and  facilities 
on  die  airport  as  well  as  those  proposed 
to  be  constructed  or  installed.  The 
depictions  should  be  in  sufficient  detail 
to  permit  the  FAA  to  evaluate  the  effect 
of  any  change  or  alteration  in  die  airport 
or  its  facilities  widi  respect  to  the  safety, 
utility  or  efficiency  of  any  Federal 
property  or  investment  in  die  aiiport 
Under  the  proposal,  the  ALP  approval 
would  extend  to  on-airport  projects  to 
be  financed  with  PFC  revenue,  as  it  does 
to  odier  locaUy  financed  projects,  and 
all  prerequisites  would  have  to  be  met 
for  FAA  approval  of  an  ALP  depicting 
those  projects  before  an  application  to 
impose  a  PFC  could  be  approved. 

Under  existing  procedures,  an  ALP 
that  is  submitted  for  FAA  review  is 
evaluated  against  several  crit«ia, 
including  the  degree  to  whidi  proposed 
improvanents  are  in  accordance  with 
aiiport  desi^i  standards,  the 
environmental  impacts  of  the  proposal, 
and  the  effects  of  the  construction  on 
the  safe  and  efficient  use  of  navigable 
airspace  and  the  airport  Additionally, 
the  airport  layout  plan  review  process 
provides  an  eariy  awareness  of  pn^ecti 
which  may  require  rdocation  of  FAA 
facilities.  As  directed  by  FAA  Order 
6030.1A,  FAA  Policy  and  Facility 
Relocations  Occasioned  by  Airport 
Improvements  or  Changes,  and  punuant 
to  AIP  grant  assurances,  the  public 
agency  is  reqtured  to  pay  the  costs  irf 
such  relocation.  Early  coordinBtion  of 
PFC  prefects  to  assure  consistency  with 
the  ALP  could  serve  to  minimize  such 
costs  for  public  agencies. 

Environmental  and  airspace  studies 
receive  particular  attention  during  tiie 
ALP  review  process,  whether  the 
proposed  improvements  are  to  be 
accompbdi^  widi  Federal  grant 
assistance  or  sol^  with  nonfederal 
funds,  induding  PFC  revenue.  An  ALP 
may  be  approved  unconditionally  if 
these  studies  have  been  completed  for 
all  proposed  development  shown  on  the 
plan,  or  the  ALP  may  be  approved 
conditionally  pending  the  completion  of 
more  detailed  studies  for  specified 
projects  as  described  in  the  preceding 
paragraphs. 

In  most  cases,  a  conditional  approval 
indicates  the  need  for  further 
enviroiuBeatal  studies.  The  FAA,  in  its 
ALP  approval  letter,  notifies  the  airport 
spataat  of  die  projects  wdudi  caimot 
proceed  until  ^  addition^  studies  are 
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complete.  All  projects  not  limited  by  the 
conditional  approval  may  proceed  at  the 
will  of  the  sponsor. 

As  with  environmental  and  airspace 
studies,  the  FAA  proposes  that  review 
and  approval  of  an  ALP  be  complete. 
with  respect  to  proposed  PFC-financed 
projects  on  the  airport,  prior  to  the 
submission  of  an  application  by  a  public 
agency  to  impose  a  PFC.  The  provisions 
of  9  158.23(c)  are  intended  to  summarize 
the  process  for  ensuring  timely  approval 
of  an  ALP  when  required. 

The  FAA  believes  that  the 
requirements  in  i  158.23  are  necessary 
for  approval  of  an  application  to  impose 
a  PFC,  and  the  procedures  set  forth 
therein  are  intended  to  minimize  delays 
in  the  approval  process.  The  FAA 
invites  comments  on  the  degree  to  which 
the  proposed  procedures  would  be  a 
burden  to  public  agencies,  alternatives 
to  the  proposed  procedures,  and  any 
alternative  means  by  which  the  intent  of 
this  section  could  be  achieved. 

Section  158^    Consultation  With  Air 
Carriers  and  Foreign  Air  Carriers 

The  Act  states  that  "♦  *  *  a  public 
agency  shall  provide  reasonable  notice 
to  and  an  opportunity  for  consultation 
with  air  carriers  operating  at  that  airport 
•  *  •"  and  that  at  a  minimum,  the 
public  agency  must  provide  written 
notice  of  the  project  to,  and  meet  with, 
air  carriers  and  foreign  air  carriers 
operating  at  the  airport.  The  Act 
specifies  that  air  carriers  acknowledge 
receipt  of  notice  not  later  than  30  days 
after  the  notice  is  issued  and  that  the 
public  agency  conduct  a  meeting  not 
later  than  45  days  after  the  notice.  The 
statute  further  requires  that  air  carriers 
certify  agreement  or  disagreement  with 
the  project  within  30  days  after  the 
meeting.  The  Act  makes  no  specific 
provision  exempting  any  carrier,  foreign 
or  domestic,  from  application  of  this 
section  or  the  section  regarding 
collection  and  remittance. 

The  procedures  proposed  by  the  FAA 
in  i  15&2S  would  require  that,  to  the 
extent  practicable,  all  air  carriers, 
including  air  taxis,  operating  at  the 
airport  be  notified  and  consulted. 
Reasonable  notice  in  this  context  is 
defined  as  written  notice  sent  by 
registered  mail  to  each  air  carrier  and 
foreign  air  carrier  regularly  operating  at 
the  airport  This  may  be  supplemented 
by  a  public  notice  in  a  local  newspaper 
of  general  circulation,  aviation  trade 
journals,  and  local  airport  newsletters. 

The  FAA  recognizes  that  public 
agencies  may  incur  substantial  costs 
and  realize  minimal  benefits,  and  that 
small  air  taxi  operators  could  also  incur 
unreasonable  costs,  if  the  final  rule  were 
to  exterd  this  notification  requirement 


to  all  air  carriers  without  exception.  For 
example,  there  are  over  6,000  on- 
demand  air  taxi  firms  that  meet  the 
technical  definition  of  an  air  carrier,  but 
that  are  not  required  to  report  revenue 
passenger  enplanements  to  the 
Department  of  Transportation.  Further, 
some  charter  air  carriers  operating 
under  14  CFR  part  121  only  provide 
service  to  sports  teams  or  air  travel 
clubs,  and  may  serve  many  airports 
irregularly.  Similarly,  foreign  charter 
operators  may  irregularly  serve  many 
airports. 

While  it  is  apparent  that  some  of 
these  carriers  add  significantly  to  the 
number  of  passengers  enplaned  at 
certain  airports,  it  appears  that  a 
substantial  number  of  small  air  carriers 
enplane  far  fewer  than  1.000  passengers 
annually.  In  addition,  an  air  taxi 
operator  based  at  one  airport  may 
operate  infrequently  at  another,  making 
notification  and  meaningful  consultation 
difficult. 

The  FAA,  therefore,  invites  comments 
regarding  the  extent  to  which  the 
notification  and  consultation 
requirements  should  be  applied  to  all  air 
carriers  under  the  assumption  that  even 
the  smallest  air  taxis  are  subject  to  the 
collection,  remittance,  and  record 
keeping  requirements,  or  whether  there 
is  some  reasonable  criterion  for 
establishing  a  threshold  for  application 
of  the  proposed  requirements  to  provide 
individual  written  notice.  Commenters 
are  particularly  encouraged  to  provide 
estimates  of  the  financial  benefits  and 
costs  for  public  agencies  to  notify  and 
consult  with  such  carriers;  suggestions 
for  what  constitutes  "reasonable"  notice 
and  consultation  for  a  potentially  large 
number  of  small  air  carriers;  and  the 
means  by  which  a  public  agency  can 
notify  and  consult  meaningfully  with 
small  air  carriers  located  at  other 
airports. 

Section  158.27    Application 

This  proposed  section  specifies  the 
information  and  documentation, 
including  an  application  form  depicted 
in  appendix  A  and  public  assurances  set 
forth  in  appendix  B,  that  the  FAA 
believes  are  reasonably  necessary  to 
evaluate  an  application  to  impose  a  PFC 
to  finance  a  project.  The  process  is 
similar  to  that  already  in  place  for  AIP 
projects,  although  the  appUcation 
materials  requested  are  substantially 
less  than  for  a  grant. 

The  FAA  is  proposing  two  provisions 
related  to  the  timing  of  the  imposition  of 
a  PFC.  The  first  in  paragraph  (c),  would 
require  that  an  application  not  be 
submitted  more  than  a  year  in  advance 
of  when  the  PFC  charge  would  begin. 
This  is  intended  to  ensure  that  the 


conditions  prevailing  at  the  time  of  the 
application,  and  on  which  the  FAA's 
evaluation  would  be  based,  accurately 
reflect  the  conditions  which  prevail 
when  the  PFC  is  actually  imposed.  The 
purpose  of  paragraph  (d).  which  would 
require  work  to  proceed  no  later  than  2 
years  after  the  charge  effective  date,  is 
to  prevent  the  imposition  of  a  PFC 
substantially  ahead  of  the  date  by  which 
the  project  is  expected  to  begin.  This 
would  help  ensure  that  the  project  for 
which  the  PFC  was  approved  could 
proceed  essentially  as  planned,  and 
would  avoid  the  build-up  of  excessive 
PFC  revenue  surpluses. 

Other  information  and  documents 
requested  are  self  explanatory  and 
should  be  readily  available  to  public 
agencies.  Note  that  an  ALP.  project 
sketch  and  airspace  determination  may 
not  be  required  for  some  projects. 

Public  agency  assurances  are 
contained  in  the  proposed  appendix  B. 
These  are  also  modeled  after  sponsor 
grant  assurances  in  the  AIP,  althougti 
the  number  of  assurances  has  been 
reduced  substantially.  Because  PFC 
revenue  is  considered  to  be  nonfederal 
funds,  a  number  of  requirements  related 
to  the  use  of  Federal  funds  are  not 
needed. 

The  FAA  invites  comments  on  the 
extent  to  which  these  requirements  may 
be  redundant  or  unnecessary  and 
suggestions  for  simplifying  and 
streamlining  the  application  package. 
Commenters  are  also  encouraged  to 
suggest  other  methods  for  ensuring  that 
the  record  on  which  FAA  bases  its 
decision  is  adequate  to  satisfy  the  intent 
of  the  Act. 

Section  158.29    Review  and  Approval 
Process 

This  section  details  the  steps  that' 
would  occur  between  the  filing  of  an 
application  and  the  Administrator's  final 
decision.  This  level  of  detail  is  intended 
to  ensure  that  all  parties  (public 
agencies,  carriers  an  the  traveling 
public]  understand  the  procedures  to  be 
followed  by  the  FAA  and  that  they     ■ 
know  what  is  expected  of  them  and  the 
FAA,  including  the  time  allowed  for 
each  step  of  the  review  and  approval 
process. 

The  first  step  is  to  determine  whether 
the  application  is  substantially 
complete.  This  is  needed  to  address  the 
120-day  deadline  for  the  Administrator's 
decision.  If  the  rule  does  not  provide  for 
the  Administrator  to  suspend  processing 
of  incomplete  applications,  operation  of 
the  statutory  deadline  could  force  the 
Administrator  to  rule  on  the  merits  of 
the  application  without  adequate 
information. 
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Tbe  proposed  rule  woidd  provide  30 
days  for  the  Administrator  to  decide 
whether  or  not  the  appiicatioo  is 
substantially  cmnplete.  To  be 
substantially  complete,  an  application 
would  not  need  to  be  "letter  perfect." 
The  FAA  has  no  intention  of  using  minor 
defects  to  justify  unnecessary  delay  in 
review  and  approval  of  a  PFC 
appUcation.  An  application  would  be 
considered  substantially  complete  if  the 
information  is  sufficient  to  allow  the 
Administrator  to  decide  if  a  proposed 
project  is  eligible  for  H^C  financing,  that 
its  environmental  impacts,  if  any.  are 
disclosed,  that  the  project  will  not 
derogate  the  safety,  efficiency,  or 
capacity  of  the  airport  or  the  national 
airspace  system;  and  that  the  projected 
PFC  revenue  does  not  exceed  the 
amount  necessary  to  finance  the  project 

If  an  application  is  substantially 
complete,  the  process  for  review  would 
be  straight-forward.  The  Administrator 
would  publish  a  notice  in  the  Federal 
Register  that  briefiy  outlines  the  project 
and  requests  public  comment.  The 
Federal  Re^ster  notice  procedure  is 
intended  to  satisfy  the  statute's 
requirement  that  the  Administrator 
provide  notice  and  opportunity  for 
comment  before  deciding  an  application. 

The  Administrator  would  provide  a 
copy  of  the  notice  to  the  public  agency, 
which  would  be  required  to  make  it 
along  with  a  copy  of  the  application  and 
supporting  materials,  available  for 
public  inspection  upon  request  at  the 
airport  where  the  proposed  PFC  would 
be  imposed.  At  tiie  public  agency's 
option,  it  may  publish  a  copy  of  the 
notice  in  a  local  newqsaper.  Newspaper 
publication  would  not  be  required,  but 
the  FAA  would  encourage  this  form  of 
notification  to  enhance  local  citizens' 
awareness  of  the  application  and  of  the 
opportimity  to  provide  comments  to  the 
FAA. 

Proposed  S  lS8.29(e]  would  require 
comments  to  be  filed  not  later  than  30 
days  after  the  notice  is  published  in  the 
Federri  Renter.  To  avoid  confiision, 
the  proposed  rule  would  also  permit 
carriers  to  resubmit  as  comments  to  the 
FAA,  their  written  comments  in  the 
local  consultation  process.  Carriers 
would  not  be  required  to  do  so, 
however. 

Proposed  9  158.29(f)  wrould  aathotize 
the  Administrator  to  request  additional 
information  if  it  is  necessary.  While  the 
FAA  does  not  expect  this  provision  to 
be  used  often,  it  was  Included  in  the 
proposed  rule  to  reduce  the  risk  of 
uncertainty  and  of  disputes  between  the 
FAA  and  public  agencies  as  individual 
PFC  applications  are  reviewed.  A 
request  for  ad£tional  infonnation  under 
this  para^vph  would  not  dhaogiB  the 


statutory  deadline  for  the 
Administrator's  decision. 

After  reviewing  the  application, 
comments,  and  any  other  infonnation 
obtained  as  outlined  above,  the 
Administrator  would  issue  a  final 
decision  within  120  days  after  die 
substantially  complete  application  was 
filed.  Proposed  9  158.29(g)  would  specij^ 
the  standards  for  approval  of  a  FFC 
application,  based  on  the  requirements 
of  die  statute. 

For  an  incomplete  application,  the 
decision  process  would  involve  more 
steps.  The  FAA.  however,  has  tried  to 
develop  a  process  that  minimizes  the 
burden  on  local  airport  operators  and 
that  reduces  the  potential  for  delay  in 
processing  the  application  at  the  Federal 
level. 

Under  proposed  5  158.29(c)(1),  the 
Administrator  would  first  notify  the 
public  agency  that  its  application  is  not 
substantially  complete  and  list  the 
information  necessary  for  a  complete 
application.  At  this  stage,  the 
application  would  not  be  dismissed  or 
rejected,  but  held  in  abeyance  by  the 
Administrator.  The  public  agency  would 
have  15  dasrs  to  notify  the  Administrator 
that  it  intends  to  supplement  the 
application  or  that  it  wishes  the 
Administrator  to  make  a  decision  based 
on  the  application  as  originally 
submitted. 

The  FAA  considered  the  option  of 
dismissing  incomplete  applications 
ontrij^  but  believes  that  it  would  be 
less  burdensome  on  public  agencies  to 
file  a  supplement  to  dieir  application 
than  to  refile  an  entirely  new 
application.  Also,  the  FAA  determined 
that  a  public  agency  should  have  die 
option  of  seeking  a  decision  on  the 
merits  of  such  incomplete  applications 
without  filing  further  supplements.  In 
this  regard,  the  15-day  time  limit  is  not 
the  time  limit  for  a  public  agency  to  file 
a  supplement.  All  that  is  required  is  that 
the  pubic  agency  decide  whether  it  will 
file  a  supplement  and  so  advise  the 
FAA.  This  15^ay  time  limit  is  necessary 
to  allow  the  FAA  to  decide  the  merits  of 
an  unsupplemented  application  under 
die  120-day  time  limit 

If  the  public  agency  advises  that  it 
will  not  supplement  an  application,  the 
Fedaral  R^i^ter  notice  and  comment 
procedures  outlined  in  coimection  with 
substantially  con^lete  applications 
would  be  followed.  After  a  review  of  the 
full  record,  the  Administrator  would 
issue  a  final  decision  within  120  days  of 
the  date  the  application  was  first 
received  in  the  FAA  Airports  office. 

Afiplications  that  are  not  siihstantiaHy 
complete  will  be  decided  on  their 
individual  meats.  However,  oaly 
applications  wifli  significant  substantive 


omissions  would  be  classified  as  not 
substantially  complete.  It  is,  therefore, 
anticipated  that  most  such  applications, 
if  not  supplemented,  would  be  denied  on 
the  merits. 

ff  die  public  agency  decides  to 
supplement  its  application,  no  further 
action  woidd  be  taken  until  a 
supplement  is  filed.  At  that  point  the 
Administrator  would  review  the 
completeness  of  the  application  as 
si^lemented  within  30  days  after 
receipt.  If  the  supplemented  application 
is  substantially  complete,  the  notice  and 
comment  procedures  outlined  earlier 
would  be  followed  before  the 
Administrator  issued  a  final  decision. 
He  120-day  deadline  would  run  from 
the  day  FAA  Airports  office  received 
the  supplement  to  the  application.  A 
request  for  further  infonnation  after 
comments  are  received  under  paragraph 
9  158.29(f)  would  not  change  the 
statutory  deadline. 

If  the  supplemented  application  is  still 
not  substantially  complete,  the 
Administrator  would  advise  the  pubUc 
agency  and  provide  an  opportunity  for  a 
further  supplement  following  the 
procedures  outlined  above.  In  theory, 
this  process  could  be  repeated  a  number 
of  times  until  the  public  agency's 
application  was  substantially  complete 
or  the  public  agency  chose  not  to  file 
any  further  supplements.  In  practice, 
however,  the  FAA  Airports  office  would 
work  closely  with  the  public  agency  to 
help  assure  that  the  first  supplement 
produces  a  substantially  complete 
appUcation  in  most  instances. 

bi  any  event  once  die  Administrator 
determined  that  no  further  supplements 
would  be  received,  die  notice  and 
comment  procedures  would  be  followed. 
The  Administrator's  final  decision 
would  be  due  120  days  after  receipt  of 
the  last  supplement  filed  by  the  public 
agency  under  proposed  9 158.29(c)(4), 
and  a  request  for  supplemental 
information  under  9 158.29(f)  would  not 
alter  the  statutory  deadline  for  decision. 
Section  15831    Amendment  of 
Approved  FFC 

llie  FAA  expects  that  public  agencies 
may  from  time  to  time  need  to  revise  a 
project's  scope  of  work,  its  cost  or  the 
PFC  expiratioo  date.  This  section 
proposes  that  such  amendments  be 
evaluated  in  an  abbreviated  procedure  if 
the  change  is  minimal,  and  that  a  more 
tbopough  procedure,  including  additional 
air  carrier  consultation,  be  foUowed  if 
the  change  is  substantiaL  One  proposed 
criterion  for  separating  requested 
amendmeats  into  the  two  categories  is 
an  increase  of  15  percent  or  mors  in  I¥C 
revenue  to  be  collected.  Odier  changes 
in  the  project  thet  would  alter  its 
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original  scope  or  character  would  also 
require  the  more  detailed  procedure. 

A  decision  regarding  approval  of  a 
minor  amendment  would  ordinarily  be 
issued  within  30  days  of  receipt  by  the 
Administrator.  A  significant  amendment 
would  be  reviewed  and  a  decision 
rendered  within  the  120-day  Umit 
applicable  to  original  applications. 

Interested  parties  are  invited  to 
comment  on  the  adequacy  of  the 
proposed  amendment  procedures.  The 
FAA  is  particularly  interested  in  other 
criteria  that  could  be  used  to  categorize 
such  requests.  Commenters  are 
encouraged  to  suggest  alternatives  that 
provide  satisfactory  notice  and 
opportunity  for  comment  to  air  carriers 
in  the  event  of  a  major  change  in  the 
project. 

Section  158.33    Duration  of  Authority 
To  Impose  a  PFC 

The  FAA  believes  that  this  proposed 
section  is  self-explanatory.  Note, 
however,  that  the  authority  to  impose  a 
PGC  would  terminate  if  the  public 
agency  is  found  by  the  Administrator  to 
have  violated  section  g304(e)  of  the 
Airport  Noise  and  Capacity  Act  of  1990. 
This  provision  is  required  by  the  terms 
of  section  g304(e).  Future  rulemaking 
pursuant  to  section  9304(e)  will  set  forth 
the  procedures  for  notice  and 
termination  of  a  PFC  upon  such  a 
finding. 

Section  158.35    Use  of  Excess  PFC 
Revenue 

Public  agencies  may,  from  time  to 
time,  complete  PFC  projects  and 
terminate  collection  of  the  PFC  as 
planned  and  find  that  excess  funds  have 
been  collected  or  that  interest  accrued 
on  the  funds  while  on  deposit  have 
generated  an  unanticipated  excess.  Such 
an  occurrence  is  to  be  distinguished 
from  that  in  which  the  Administrator 
makes  a  determination  under  subpart  E 
that  revenue  collected  from  a  PFC  is 
excessive  or  is  not  being  used  as 
approved. 

The  FAA  has  proposed  that  such 
funds  be  retained  and  accounted  for  by 
the  public  agency  and  be  used  on  future 
projects  that  are  eligible  under  §  158.17 
after  consultation  with  the 
Administrator.  The  proposed  rule  is 
designed  to  reduce  the  chance  of 
inadvertent  excess  collections  and  to 
limit  the  amounts  that  would  be 
accumulated  before  collection  stops. 
Pubhc  agencies  would  not  be  allowed  to 
use  such  funds  for  operating  or 
maintenance  costs. 

Interested  parties  are  invited  to 
submit  their  views  with  respect  to  other 
allowable  uses  for  excess  PFC  revenue 
that  arises  in  these  circumstances. 
Comments  should  address  costs  and 


benefits  that  may  accrue  to  the  airport 
or  airway  systems  as  a  result  of  such 
use. 

Subpart  C 

Subpart  C  proposes  requirements  for 
providing  notice  of  the  imposition  of 
PFC's,  and  for  collecting,  handling  and 
remitting  PFC's.  This  subpart  was 
designed  to  allow  as  much  flexibility  as 
possible  to  the  public  agencies  and  the 
air  carriers  and  foreign  air  carriers  while 
still  maintaining  adequate  protection  for 
each  party  involved. 

Section  158.43    Public  Agency 
Notification  to  Air  Carriers  and  Foreign 
Air  Carriers 

Each  public  agency  authorized  by  the 
Administrator  to  impose  a  PFC  would  be 
required  to  give  written  notice  to  air 
carriers  and  foreign  air  carriers 
operating  at  its  airport  of  the 
requirement  to  collect  the  PFC.  Carriers 
would  be  responsible  for  notifying  their 
agents,  including  other  issuing  carriers, 
of  the  PFC  and  of  any  requirements 
associated  with  the  PFC.  Pubhc  agencies 
are  in  the  best  position  to  communicate 
with  the  scheduled  and  unscheduled  air 
carriers  and  foreign  air  carriers  that 
operate  at  its  airport. 

The  proposed  effective  date  of  the 
PFC  would  be  no  sooner  than  30  days 
after  notification  to  the  air  carriers  and 
foreign  air  carriers.  This  would  allow 
such  carriers  adequate  time  to  notify 
agents,  make  appropriate  adjustments  in 
fare  structuring,  software  and  database 
programming  and  establish  necessary 
accounting  records.  Because  carriers  are 
now  able  to  make  fare  changes 
throughout  the  month,  the  FAA  believes 
that  pubhc  agencies  should  have 
flexibility  to  permit  PFC  collection  to 
begin  after  appropriate  notice  to  air 
carriers  and  foreign  air  carriers  rather 
than  only  on  specific  days  of  the  month, 
e.g..  the  first  or  fifteenth.  PubUc  agencies 
and  carriers  are  encouraged  to  discuss 
and  arrive  at  mutually  convenient 
charge  effective  dates. 

Section  158.45    Collection  of  PFC's 

Once  notified,  an  issuing  carrier,  or  its 
agent,  would  be  required  to  collect  a 
PFC  on  all  air  travel  tickets  sold  on  or 
after  the  charge  effective  date  for  all 
passengers  enplaned  at  the  airport  Air 
travel  tickets  would  be  required  to  show 
the  PFC  imposed  at  each  airport  and  the 
total  PFC  paid  by  the  passenger.  As 
required  by  statute,  no  PFC's  would  be 
collected  after  the  passenger  has  paid 
two  charges  on  a  one-way  trip.  No  PFC 
would  be  collected  when  the  passenger 
is  being  provided  air  service  for  which 
essential  air  service  (EAS) 
compensation  is  being  paid  and  the 
passenger  is  flying  to  an  EAS  eligible 


point,  or  if  a  passenger's  travel  to  the 
airport  charging  a  PFC  is  because  a 
carrier  or  its  agent  has  made  an 
involuntary  change  in  the  passenger's 
itinerary.  In  the  latter  case,  the  PFC 
would  be  paid  as  originally  specified  on 
the  ticket.  The  issuing  carrier  or  its 
agent  is  responsible  for  collecting  the 
PFC  and  may  not  issue  tickets  unless  the 
appropriate  PFC  is  collected. 

Under  the  proposal,  all  PFC's  would 
be  collected  and  remitted  by  the  issuing 
carrier  as  noted  on  the  ticket.  This 
would  eliminate  the  need  for  interline 
settlement  of  PFC's.  The  FAA  believes 
that  interline  settlements  would  be  more 
cumbersome  for  the  air  carriers  and 
foreign  air  carriers  than  requiring  issuing 
carriers  to  account  for  charges  collected 
from  passengers  other  than  their  own. 
When  the  carrier  identified  as  the 
issuing  carrier  on  the  ticket  is  not  the 
carrier  that  enplanes  the  passenger  at 
the  airport  imposing  the  PFC,  the  issuing 
carrier  would  be  treated  as  the  agent  of 
the  enplaning  carrier.  Travel  agents 
would  also  be  agents  of  the  enplaning 
carrier. 

Section  158.47    Handling  of  PFC's 

Each  air  carrier  and  foreign  air  carrier 
responsible  for  collecting  PFC's  would 
be  required  to  account  for  PFC  charges 
separately  in  accordance  with  Generally 
Accepted  Accounting  Principles. 

Section  158.49    Remittance  of  PFC's 

The  Act  requires  that  PFC  revenue  be 
promptly  paid  to  the  public  agency  by 
air  carriers  and  foreign  air  carriers,  less 
a  uniform  amount  determined  by  the 
Secretary  as  reflecting  average 
necessary  and  reasonable  expenses 
incurred  in  collection  and  handling  of 
fees.  The  rule  proposes  that  revenue 
collected  by  the  issuing  carrier  or  its 
agent  within  the  first  15  days  of  a  month 
would  be  remitted  to  the  public  agency 
by  the  15th  day  of  the  following  month. 
Revenue  collected  within  the  second 
half  of  the  month  would  be  remitted  by 
the  end  of  the  following  month.  Air 
carriers  would  thus  be  allowed  to  retain 
PFC  revenue  for  a  maximum  of  45  days. 
The  FAA  seeks  comment  on  the 
frequency  of  remittance  to  public 
agencies. 

Section  158.51    Collection 
Compensation 

Under  the  proposal,  the  issuing  carrier 
collecting  the  PFC  would  be  entitled  to 
retain  any  interest  it  may  earn  on  PFC 
revenue  from  the  time  of  collection  to 
the  time  of  disbursement  as  a  service  fee 
for  collecting,  handling,  disbursing  and 
auditing.  Data  on  the  administrative 
costs  of  collecting  other  existing  fees 
submitted  by  air  carriers  in  response  to 
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Notice  No.  90-28  was  not  sufficient  to 
formulate  a  method  of  compensation 
based  on  such  costs. 

In  lieu  of  a  cost-based  methodology 
for  calculating  air  carrier  compensation, 
the  FAA  is  proposing  to  allow  air 
carriers  the  use  of  the  "float"  as 
compensation  to  accomplish  the 
statutory  directive  that  air  carriers 
receive  compensation  for  collecting  and 
handling  PFC's.  For  instance,  under  the 
remittance  schedule  in  the  proposed 
rule,  carriers  would  hold  PFC  revenue 
for  an  average  of  approximately  38  days. 
If  interest  were  accrued  at  10  percent 
per  year  and  all  revenue  were  collected 
in  the  form  of  $3  PFCs,  the  mterest 
earned  by  a  carrier  would  be  about  3 
cents  per  PFC  collected. 

Allowing  an  issuing  air  carrier  to 
retain  the  interest  gained  on  the  revenue 
between  collection  and  disbiu^ement 
appears  to  be  the  most  straightforward. 
would  provide  a  carrier  with  maximum 
flexibility  in  managing  the  funds  and 
would  minimize  specific  Federal 
regulation  of  the  fiinds.  "Rie  FAA  seeks 
comments  on  this  method  of  establishing 
the  service  fee  and  on  the  period  of  time 
the  air  carrier  would  retain  the  revenue 
before  disbursement  to  the  public 
agency.  In  particular,  the  FAA  would 
need  to  know  how  it  could  determine 
what  expenses  are  necessary  and  what 
fees  are  reasonable.  Proponents  of  a 
specific  fee  level  should  be  prepared  to 
explain  the  costs  (especially 
administrative  costs)  and  benefits  of 
such  an  approach  to  the  carriers  and  to 
pubUc  agencies. 

In  addition,  the  FAA  beUeves  that 
there  may  be  one-time  startup  costs  for 
air  carriers  when  a  public  agency  first 
imposes  a  PFC  Interested  parties  are. 
therefore,  invited  to  suggest  other  means 
of  compensation  to  cover  such  startup 
costs  for  air  carriers,  consistent  with  the 
requirement  in  the  statute  that  the 
compensation  reflect  the  "average 
necessary  and  reasonable"  costs  of 
collection.  It  may  be  possible,  for 
example,  to  authorize  a  longer  float  at 
each  airport  for  a  limited  period  of  time 
after  the  public  agency  initiates  the  PFC. 
Commenters  are  encouraged  to  provide 
any  actual  or  estimated  cost  data 
related  to  the  collection,  handling  and 
remittance  of  similar  charges. 

Subpart  D 

This  subpart  proposes  requirements 
for  reporting,  recordkeeping  and 
auditing  by  the  issuing  carrier  and  the 
public  agency. 

Section  158.63    Reporting 
Requirements;  Public  Agency 

The  proposed  reporting  requirements 
are  considered  the  minimum  needed  to 


allow  the  Department  of  Transportation 
to  fulfill  its  auditing  responsibilities. 
None  of  the  reports  are  of  a  recurring 
nature.  Instead,  they  are  reports  of 
milestones  indicating  when  a  project 
begins,  advance  notice  of  project 
completion,  and  when  PFC  revenue 
totals  90  percent  of  the  approved 
amounts.  It  is  also  proposed  that  notice 
be  given  when  there  are  substantial 
deviations  in  the  approved  project. 
These  particular  reports  are  intended  to 
minimize  the  likelihood  that  a  public 
agency  will  collect  excess  PFC  revenue. 
"They  could  also  signal  that  a  public 
agency  needs  to  amend  its  PFC 
collection  and  such  reports  could  be 
submitted  in  conjunction  with  an 
amendment  request. 

Interested  parties  are  invited  to 
suggest  alternative  means  to  avoid  the 
accumulation,  by  either  collection  or 
accrual  of  interest  on  deposits,  of  excess 
PFC  revenue  as  well  as  suggestions  for 
additional  or  less  reporting 
requirements.  Commenters  are 
encouraged  to  provide  any  data  on  the 
cost  or  burden  related  to  such 
suggestions. 

Section  158.65    Reporting 
Requirements:  Issuing  Carrier 

Issuing  carriers  collecting  PFC's 
would  be  required  to  file  quarterly 
reports  to  a  public  agency  providing  an 
accounting  of  funds  collected  and 
disbursed  to  the  public  agency,  unless 
an  alternative  schedule  is  agreed  to  by 
the  issuing  carrier  and  the  pubhc 
agency.  This  is  consistent  with  the 
required  frequency  of  reporting 
coUections  of  the  passenger  ticket  tax 
collected  by  air  carriers.  As  proposed, 
reports  would  include  specific 
information,  such  as  the  total  number  of 
passengers  enplaned  for  the  period,  the 
number  enplaned  who  were  exempt 
from  collection  under  this  regulation,  the 
number  who  purchased  tickets  prior  to 
the  imposition  of  the  PFC,  and  PFC 
revenue  collected  and  remitted  to  the 
pubUc  agency  but  subsequently 
refunded  to  passengers  by  the  air  carrier 
or  foreign  air  carrier.  As  proposed,  the 
reports  would  be  required  to  specify  the 
enplaning  carrier  and  to  be  filed  by  the 
last  day  of  the  month  following  the 
calendar  quarter  or  other  period  agreed 
to  by  the  issuing  carrier  and  public 
agency  for  which  funds  were  collected 
For  example,  a  report  covering  the 
months  of  January,  February,  and  March 
would  be  due  on  or  before  April  30.  The 
FAA  seeks  comment  on  these  reporting 
requirements  for  both  pubUc  agencies 
and  issuing  carriers  and  in  particular 
whether  the  level  of  detail  and 
frequency  are  appropriate.  Comment  is 
also  invited  on  whether  the  information 


that  would  be  provided  to  public 
agencies  by  the  proposed  quarterly  air 
carrier  reports  would  be  adequate  if 
submitted  only  annually  in  conjunction 
with  the  report  discussed  below  under 
1 158.68. 

Section  158.67   Recordkeeping  and 
Auditing:  Public  Agency 

A  public  agency  imposing  a  PFC 
would  be  required  to  establish  and 
maintain  an  accounting  record  in 
accordance  with  Generally  Accepted 
Accounting  Principles  for  all  approved 
projects  from  the  time  collection  begins 
for  the  PFC  imtil  the  time  all  funds  are 
expended.  Each  public  agency  would  be 
required  to  provide  for  an  independent 
audit  annually  of  each  project  financed 
with  PFC  revenue.  A  copy  of  the  audit 
would  be  provided  on  request  to  each 
issuing  carrier  disbursing  nX]  revenue 
to  the  pubhc  agency  and  to  the 
Administrator. 

Section  158.69    Recordkeeping  and 
Auditing:  Issuing  Carriers 

Issuing  carriers  would  also  be 
required  to  estabUsh  and  maintain  an 
accounting  record  of  PFC  revenue 
collected  in  accordance  with  Generally 
Accepted  Accounting  Principles  and  to 
provide  for  an  mdependent  audit  of  all 
PFC  accounts  annually.  A  copy  of  the 
audit  would  be  provided  on  request  to 
the  public  agency  for  which  the  PFC 
revenue  was  collected  and  to  the 
Administrator. 

Section  158.71    Federal  Recordkeeping 
and  Auditing  Oversight 

Pursuant  to  the  Act.  in  addition  to  the 
independent  audits,  the  NPRM  would 
also  authorize  the  Administrator  to 
periodically  audit  and  review  the  use  of 
revenue  by  a  public  agency  to  ensure 
compliance  with  the  requirements  of  this 
regulation  and  the  Act. 

Under  the  terms  of  the  statute,  and  as 
reflected  in  the  NPRM,  the  collecting, 
handling,  and  reporting  requirements 
apply  to  all  air  carriers  including  the 
smallest  charter  carriers  and  on-demand 
air  taxis.  The  FAA  seeks  comment  and 
the  basis  for  any  proposals,  on  whether 
the  proposed  requirements  for 
collecting,  handling,  disbursing  and 
auditing  should  be  appUed  equally  to  all 
air  carriers,  including  non-scheduled 
carriers  such  as  charter  operators  and 
on-demand  air  taxis,  at  an  airport 
imposhig  a  PFC.  For  example,  an  air 
carrier  or  foreign  air  carrier  enplaning  10 
passengers  a  month  would  collect  a 
maximum  of  $30  a  month.  Commenters 
are  urged  to  focus  on  the  cost  to  collect 
disburse,  and  audit  PFC  revenue  and  the 
degree  to  which  such  costs  may  exceed 
the  amount  of  funds  collected. 
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If  the  goal  role  Bmits  the  inoiiig 
canicra  required  to  collect  PFC's, 
options  couid  include:  (1)  Limiting 
coUection  to  earners  canying  mora  dian 
a  specified  oumber  of  passengers;  (2) 
limiting  collection  to  certain  categories 
of  carriers;  (3)  reducing  the  regulatory 
requirements  for  some  carriers;  or  (4) 
allowing  small  non-sdtedoled  carriers 
and  the  pabUc  agency  to  negotiate 
mutually  agreeable  requirements. 

Based  on  the  tenns  of  the  statute,  the 
proposals  for  collecting,  handling, 
disbursing  and  auditing  in  this  NPRM 
would  also  apply  equally  to  all  foreign 
air  carriers  affscled  by  Am  law.  In 
response  to  Notice  Ma  go-A  the 
Interaatisaal  Air  Transport  Associabon 
advised  that  several  countries  prohibit 
the  collection  wttfain  their  territories  of 
taxes  or  fses  imposed  by  other 
countries.  Foreiyi  air  carriers,  however, 
are  currently  collecting  and  disbursing  a 
number  of  taxes  or  fees,  including  the  8 
percent  ticket  tax  and  $6  international 
passenger  departure  tax.  customs  user 
fees  and  immigration  user  fees.  At  this 
point,  therefore,  we  do  not  anticipate  aii 
exclusion  of  foreign  air  carriers  from  the 
requirement  to  coUect  PFCs. 
Nevertheless,  the  FAA  seeks  comments 
on  whether  there  should  be  different 
requirements  for  foreign  carriers,  or  for 
those  foreign  carriers  with  limited  U.S. 
sales.  Alternative  options  with  regard  to 
foreign  sir  carriers  include,  among 
others:  (1)  Limiting  coQection  reqiiired  to 
those  carriers  carrying  more  than  a 
specified  number  of  passengers;  (2] 
reducing  regulatory  accounting, 
reporting,  and  remitting  requirements;  or 
(3)  allowing  foreign  carriers  and  the 
public  agency  to  agree  to  specific 
requirements. 

Subpart  E 

Subpart  E  addresses  termination  for 
cause.  The  Act  provides  that,  to  the 
extent  the  Secretary  determines  that 
revenues  are  not  being  used  in 
accordance  widi  this  regulation,  the 
authority  to  impose  a  PFC  may  be 
terminated.  The  Act  also  provides  that 
the  Secretary  may  set  off  such  amounts 
otherwise  payable  to  the  public  agency 
under  AlP  as  may  be  necessary  to 
ensure  compliance  with  this  regulation. 

Section  158.83    Termination  of 
Authority  To  Impose  PFXH's 

If  a  problem  is  discovered  during  the 
audit  or  review  described  in  subpart  D, 
the  Administrator  would  first  enter  into 
an  informal  resolution  with  the  public 
agency,  and  any  other  affected  party. 
The  FAA  expects  informal  resolution  to 
be  sufficient  in  almost  all  cases. 

If  informal  resolution  is  not  reached, 
the  Administrator  would  begin  action  to 


terminate  PFC  authority  by  publishing  a 
notice  in  the  Federal  Kegister.  The 
notice  would  describe  the  reasons  for 
the  proposed  termination,  would  ask  for 
conunents,  and  would  offer  the  public 
agency  the  opportunity  to  request  a 
hearing.  The  notice  would  also  describe 
corrective  actions  to  forestall 
temunatioa  and  would  give  the  public 
agency  30  days  to  take  such  action  or 
agree  to  do  so.  The  proposed  period  for 
any  comments,  including  those  from  the 
public  agency,  is  30  days  after  the  notice 
date.  During  this  period,  the  public 
agency's  authority  to  impose  the  PFC 
would  continue.  If  the  agency  took 
corrective  action,  the  termination  action 
would  be  with^awn. 

Under  the  proposal,  if  the  public 
agency  requested  a  hearing,  no  ffnal 
dedsioo  would  be  made  by  the 
Administrator  until  after  the  public 
bearing.  The  decision  in  a  termination 
proceeding  could  be  to  terminate  in 
whole  or  in  part  the  authority  to  impose 
a  PFC  or  to  allow  full  continued 
authority.  Authority  would  only  be 
terminated  if  PFC  revenue  is  not  being 
used  in  accordance  with  this  regulation 
or  section  1113(e)  of  the  FAA  Act  (49 
U.S.C.  App.  1513). 

The  Administrator  would  publish  a 
notice  in  the  Federal  Register  advising 
of  the  termination  acMon  and  would  also 
notify  all  an*  carriers  and  foreign  air 
carriers  operating  at  the  airport.  A  copy 
of  the  notice  would  be  provided  to  the 
public  agency.  The  carriers  that  were 
notified  would  be  responsible  for 
terminating  or  modifying  PFC  collection 
no  later  than  30  days  after  the  date  of 
notification  by  the  FAA.  To  establish    ' 
which  carriers  must  be  notified,  the 
proposed  rule  would  require  public 
agencies,  within  10  days  of  the  date  of 
the  termination  notice  in  the  Federal 
Register,  to  provide  the  FAA  a  list  of 
carriers  operating  at  the  airport.  This 
would  include  air  carriers,  foreign  air 
carriers,  and  all  issuing  carriers  that 
have  collected  PFC  revenue  at  the 
airport  in  the  preceding  12  months. 

The  Administrator  would  terminate 
PFC  authority  only  after  all  other 
recourse  is  considered.  However,  the 
possibiUty  of  such  a  termination  could 
potentially  affect  the  marketability  of 
bonds  and  interest  rates  paid  by  public 
agencies  when  a  PFC  is  a  source  of 
revenue  to  finance  a  bond  issue.  The 
FAA  seeks  comment  on  appropriate 
ways  to  minimize  any  potential 
disruption  in  the  market  for  airport 
bonds. 

Section  1S8.8S   Loss  of  Federal  Airport 
Grant  Funda 

Under  the  proposal,  if  the 
Administrator  determines  that  a  PFC 


imposed  by  a  public  agency  is  excessive 
or  that  revenue  derived  fnnn  die  PFC  is 
not  being  used  in  accordance  with  this 
regulation  or  the  Act,  the  Administrator 
may  also  reduce  AIP  funds  by  the 
amount  collected  in  excess  of  approved 
amounts  or  not  used  in  accordance  with 
this  regulation  or  the  Act.  This  provision  ' 
in  the  proposed  rule  implements  section 
9110(12)(c)oftheAct 

Subpart  F 

Proposed  subpart  F  explains  the 
circumstances  under  which  funds 
apportioned  under  the  Airport 
Improvement  Program  would  be  reduced 
to  public  agencies  that  control  certain 
aiiports  and  that  impose  a  PFC  and  the 
procedure  for  implementing  such 
reductions. 

Section  158M    Public  Agencies  Subject 
to  Redaction 

Under  section  9111  of  the  Act.  funds 
apportioned  under  section  507ia)tl)  of 
the  Airport  and  Airway  Improvement 
Act  of  1082,  as  amended,  based  on 
passenger  enplanements  (not  cargo 
landed  weight)  will  be  reduced  at 
commercial  service  airports  which 
impose  a  PFC  and  enplane  0.25  percent 
or  more  of  total  annual  enplanements  in 
the  United  States  (large  and  medium 
hubs).  There  are  currently  71  airports  in 
this  category.  Apportionments  for  all 
other  commercial  service  airports  would 
not  be  reduced  under  this  provision. 

The  proposed  regulation  would  reduce 
the  apportionment  on  an  airport-by- 
airport  basis  rather  than  on  the  amount 
apportioned  to  a  public  agency  for  all 
airports  controlled  by  the  agency.  If  a 
public  agency  controls  more  than  one 
airport,  the  reduction  in  apportionment 
would  be  calculated  for  each  airport 
separately.  The  FAA  is  proposing  the 
selected  approach  because 
apportionments  are  calculated  based  on 
passenger  enplanements  on  <iii 
individual  airport  basis. 

Section  158.95   Implementation  of 
Reduction 

The  proposed  rule  would  reduce 
apportionments  at  large  and  medium 
hubs  in  the  fiscal  year  following  the  date 
of  PFC  application  approval.  The 
apportionment  in  the  fiscal  year  of 
approval  would  not  be  reduced.  This 
approach  was  chosen  for  ease  of 
administration  by  public  agencies  and 
the  FAA  Another  approach  would  be  to 
prorate  the  amount  of  reduction  based 
on  the  percentage  of  days  remaining  in 
the  fiscal  year  after  application 
approval.  This  could  require  adjustment 
of  AIP  multi-year  grants  including 
changes  in  grant  woik  scope,  and 
produce  a  constantly  fluctuating  small     • 
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airport  fund  under  section  9112(d)  of  the 
Act.  However,  the  disadvantage  to  the 
selected  approach  is  that  public 
agencies  could  try  to  time  PFC 
application  approval  early  in  the  fiscal 
year,  thus  retaining  all  apportioned 
funds  and  receiving  PFC  revenue  for 
most  of  the  fiscal  year.  The  FAA  seeks 
comments  on  timing  of  apportionment 
reductions. 

The  amount  of  the  reduction  would 
equal  50  percent  of  the  PFC  revenue 
forecast  for  the  fiscal  year,  except  the 
maximum  reduction  would  not  exceed 
50  percent  of  the  amount  otherwise 
apportioned  based  on  passenger 
enplanements.  A  public  agency  would 
not  lose  more  than  one-half  of  its 
expected  apportioned  funds.  The 
reduction  in  apportioned  funds  would  be 
calculated  at  die  beginning  of  each 
fiscal  year  based  on  projected  PFC 
revenue  for  the  year.  Projected  revenue 
could  be  based  on  an  annual  submission 
by  the  public  agency  or  by  simply 
multiplying  the  PFC  level  ($1.  $2  or  $3) 
by  the  enplanements  used  for 
calculating  AIP  apportionments.  The 
annual  calculation  of  AIP  apportioned 
amounts  would  reflect  the  reductions 
caused  by  PFC  revenue.  Comments  are 
invited  on  this  and  other  methods  that 
may  be  used  to  calculate  such 
reductions. 

The  proposed  regulation  would 
provide  for  adjustments  in  reductions  to 
reflect  actual  results  should  forecasts 
prove  inaccurate  or  should  the  charge 
expiration  date  change.  The  adjustment 
would  occur  in  the  apportionment 
calculation  for  the  following  year, 
except  that  the  total  reduction  would 
not  exceed  50  percent  of  the  otherwise 
apportioned  amounts. 

Application  of  Department  Policy  on 
Price  Advertising 

Department  of  Transportation  policy 
statements  on  airline  economic  activity 
specifically  address  airline  price 
advertising.  Under  14  CFR  399.84.  the 
Department  considers  it  to  be  an  unfair 
or  deceptive  practice  for  any  airline 
advertising  to  state  a  price  for  air 
transportation,  unless  the  stated  price  is 
the  entire  price  to  be  paid  by  the 
passenger.  The  advertising  of  prices  for 
air  travel  that  may  be  subject  to  PFC's 
appears  to  fall  within  the  scope  of  this    ' 
policy  statement. 

In  1985,  the  Department,  by  order, 
exempted  carriers  from  the  policy  with 
respect  to  the  8  percent  ticket  tax  and  $6 
international  passenger  departure 
charge.  The  exemption  permitted  air 
carriers  to  advertise  an  air  fare  price  net 
of  these  charges  so  long  as  the  charges 
were  separately  stated  in  the 
advertising.  As  the  number  of  Federal 


user  charges  and  locally  imposed  fees 
on  airline  passengers  grew,  the 
Department,  through  successive  orders, 
expanded  and  clarified  its  1985 
exemption.  The  most  recent  order.  Order 
88-^2.  was  declared  invalid  in  Alaska 
V.  Department  of  Transportation,  868 
F.2d  441  (DC  Cir.  1989),  on  the  grounds 
that  the  Department  had  engaged  in 
substantive  rulemaking  without 
providing  notice  and  opportunity  for 
comment.  The  Department  has  not 
finished  its  rulemaking  proceeding  to 
amend  the  policy  statement. 

Pending  completion  of  that 
rulemaking,  however,  under  the  Alaska 
decision,  supra,  the  policy  statement 
appears  to  require  that  advertised 
airline  prices  include  any  PFC's  that 
might  be  collected.  Such  a  requirement 
would  make  price  advertising  very 
difficult  and  potentially  costly  and 
confusing.  A  round-trip  between  the 
same  origin  and  destination  points  could 
have  at  least  three  different  prices  (and 
possibly  more),  depending  on  whether  a 
carrier  offered  a  choice  of  direct 
routings  and  routings  over  alternate 
intermediate  connecting  points  with 
different  PFC  amounts.  If  a  PFC  varied 
with  the  time  of  day.  the  passenger's 
ultimate  cost  could  also  vary  with  the 
time  of  departure  from  an  originating 
airport  or,  for  that  matter,  from  an 
intermediate  point. 

To  alleviate  this  problem,  the 
Department  tentatively  has  decided  to 
allow  carriers  to  state  separately  that 
"up  to  $12  per  round  trip  in  local  airport 
charges  may  be  collected  in  addition  to 
the  advertised  price"  in  order  to  satisfy 
14  CFR  399.84.  Comments  are  invited  on 
the  Department's  tentative  resolution  of 
this  issue. 

Paperwork  Reduction  Act 

The  recordkeeping  and  reporting 
requirements  contained  in  this  proposal 
have  been  submitted  to  Office  of 
Management  and  Budget  for  review. 
Comments  on  the  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs. 
New  Executive  Office  Building,  room 
3208,  Washington,  DC  20503;  Attention: 
FAA  Desk  Officer  (Telephone  (202)  395- 
7340).  A  copy  should  be  submitted  to  the 
FAA  docket. 

Environmental  Issues 

Congress  directed  the  Secretary  to 
promulgate  final  rules  for 
implementation  of  the  PFC  program 
within  180  days  after  enactment  of  the 
PFC  legislation.  The  rule  would  have 
nationwide  application  and  the 
environmental  consequences  of  PFC 
funded  projects  could  vary  substantially 
from  airport  to  airport.  In  FAA's  view, 


the  180-day  time  limit  is  far  too  short  for 
the  FAA  to  prepare  an  environmental 
assessment,  obtain  public  comments, 
prepare  a  full  environmental  impact 
statement  if  adoption  of  the  PFC  rule 
were  found  to  have  a  potential  for 
significant  impact  on  the  quality  of  the 
human  environment,  and  to  engage  in 
notice  and  comment  rulemaking  to 
produce  a  completed  final  rule. 

In  addition,  it  shoidd  be  noted  that  the 
statute  authorizes  local  imposition  of 
PFC's,  subject  to  Federal  approval.  The 
proposed  regulations  would  not 
themselves  authorize  or  cause  any  PFC 
to  be  collected  or  cause  a  PFC  project  to 
be  started,  let  along  completed.  Rather, 
they  would  merely  establish  procedures 
governing  FAA  approval  and  local 
implementation  of  approved  PFC 
projects. 

"The  environmental  consequences,  if 
any.  from  this  regulation  would  seem  to 
be  those  associated  with  specific 
projects  and  not  with  the  adoption  of 
procedural  requirements  for  Federal 
approval  and  local  implementation  of 
projects.  A  PFC-financed  project  can  be 
implemented  only  after  FAA  approval  of 
an  application  to  impose  a  PFC  for  a 
specific  project.  FAA  approval  of  such 
applications,  therefore,  would  include 
appropriate  environmental  review  of 
individual  projects  under  the  provisions 
of  proposed  subpart  B.  as  discussed 
above. 

At  this  time,  the  FAA  has  tentatively 
concluded  that  Congress  by  setting  a 
statutory  limit  on  the  length  of  the 
rulemaking  process,  did  not  intend  the 
adoption  of  procedural  regulations  for 
implementing  the  PFC  program  to 
require  the  full  environmental  review 
procedures  called  for  in  the  National 
Environmental  Policy  Act.  Additionally, 
the  FAA  is  of  the  view  that  the  adoption 
of  these  procedural  rules  will  not 
significantly  affect  the  quality  of  the 
human  environment  or  set  in  motion 
actions  that  would  not  otherwise  be 
governed  by  the  applicable 
environmental  review  requirements. 
Rather,  it  is  believed  that  any  potential 
environmental  impacts  resulting  from 
projects  financed  with  revenue  derived 
from  a  PFC  will  be  fully  disclosed  in 
connection  with  the  review  of  an 
application  to  impose  such  PFC. 

Nevertheless,  the  FAA  wishes  to  fully 
consider  the  potential  environmental 
consequences  of  the  proposed  regulation 
and  invites  public  comment  on  any 
associated  environmental  issues.  The 
FAA  intends  to  prepare  a  final 
environmental  assessment  of  the 
proposed  PFC  regulation  and  will 
consider  all  substantive  comments 
before  deciding  whether  to  approve  a 
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finding  of  no  significant  impact  or  to 
prepare  an  envinminental  impact 
statement. 

Ragulatofy  Evaluation  Summary 

This  sonmary  discusaes  the 
anticipated  beneBts  and  costs 
associated  witli  implementing  tiie  Notice 
of  Proposed  Rulemaking  (NPRM)  whidi 
is  based  on  section  9110  of  the  Airport 
Safety  and  Capacity  Expansion  Act  of 
1990  (the  Act).  The  preliminary 
regulatory  evaluation  prepared  by  the 
FAA  provides  more  detail  on  the 
economic  consequences  of  this 
regulatory  action.  In  addition  to  a 
summary  of  the  preliniinary  regulatory 
evaluation,  this  summary  also  contains 
the  initial  regulatory  flexibility 
determinatk>n  required  by  the 
Regulatory  Flexibility  Act  and  an 
International  Trade  impact  assessment. 
It  is  available  for  review  in  the  docket 

Executive  Order  12291,  dated 
February  17. 1981.  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  regulatory  impact 
analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  result  in  an  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers  or  for  iiulividiial  industries, 
government  entities,  or  regions;  or  a 
significant  adverse  effect  on 
competition,  employment,  or  other 
signficiant  determinants  of  economic 
growth. 

Under  the  Act.  the  Administrator  is 
authorized  to  approve  appHcations  by 
public  agencies  to  impose  PFC's.  The 
Federal  government  has  discretion  only 
over  the  procedures  governing  the 
application  for  and  approval  of  PFC 
authority  and  the  collection,  handling, 
and  use  of  PFC  revenue.  In  addition, 
PFC  revenue  will  be  generated  only  as  a 
consequence  of  a  State  or  local  initiative 
to  impose  a  PFC.  Finally,  all  such 
revenue  accrues  to  the  public  agencies, 
not  the  Federal  government.  Therefore, 
although  the  total  annual  revenue  raised 
by  passenger  facility  charges  (PFCs) 
could  easily  exceed  the  $100  million  per 
year  threshold,  the  FAA,  for  the  reasons 
noted  above  has  tentatively  determined 
that  this  rule  is  not  "majm"  as  defined 
in  the  executive  order.  Consequently, 
the  requirement  of  the  Act  is  satisfied  by 
a  regulatoiy  evaluation,  rather  than  a 
full  regulatory  impact  analysis. 

There  appears  to  b«  some  discretion 
allowed  in  determining  the  categories  of 


air  carriers  that  will  be  required  to 
collect,  handle,  remit,  and  report  PFCs. 
The  FAA  is  soliciting  comment  on  the 
appropriateness  of  requiring  all 
categories  of  air  carriers  to  handle 
PFCs.  This  issue  will  be  resolved  only 
after  receipt  of  information  from  the 
public  in  response  to  this  NPRM. 
Therefore,  a  more  complete  analysis  will 
be  prepared  later. 

Benefits  and  Costs  of  PFC-Funded 
Projects 

This  evaluation  examines  the  impact 
of  a  notice  of  proposed  rulemaking 
(NPRM]  that  provides  rules  under  which 
the  FAA  would  allow  public  agencies 
that  control  airports  to  impose  PFC's. 
The  proposed  nile  would  reqtiire  that 
the  air  carriers  collect  these  charges  and 
remit  them  to  public  agencies  that 
control  commercial  service  airfMirts.  PFC 
revenue  may  be  used  to  fund 
investments  in  various  types  of  eligible 
projects. 

A  recent  survey  of  airports  indicated 
that  total  public  spending  on  capital 
improvements,  including  items  not 
eligible  for  Federal  aid,  was  $4.5  billion 
in  1969.  (The  FAA  and  others  have 
estimated  that  future  investment  needs 
for  airport  expansion,  including  work 
not  eligible  for  Federal  grants,  will 
continue  at  that  level  or  more  for  the 
next  5  to  10  years.)  PFC  revenue  of  $1 
billion  per  year  could,  therefore,  finance 
20  to  25  percent  more  in  airport  capital 
investment  The  benefits  and  costs  of 
these  projects  are  discussed  below. 

Capacity  expansion.  A  major  purpose 
for  which  PFC  revenue  may  be  used  is 
the  expansion  of  airport  capacity  on 
both  airside  and  landside.  Such 
investments  can  be  expected  to  reduce 
airport  delays.  Some  indication  of  the 
magnitude  of  the  potential  savings  can 
be  derived  by  noting  that  for  1987,  the 
total  airside  delay  costs  associated  with 
the  100  largest  airports  in  the  U.S.  have 
been  estimated  to  be  on  the  order  of  $11 
billion.  Landside  delays,  including  those 
associated  with  on-airport  roads  and 
terminals  would  add  significantly  to  the 
total  of  airport-related  delays  that  were 
experienced. 

A  significant  investment  of  PFC 
revenue  for  capacity  expansion  can  be 
assumed  to  reduce  airport-associated 
delay  time.  The  benefits  of  capacity 
expansion  vary  with  specific  projects, 
but  computer  simulations  for  airport 
capacity  planners  have  consistently 
shown  very  favorable  benefit  to  cost 
ratios  for  major  projects  such  as  new 
runways.  For  example,  if  20  percent  of 
the  estimated  airport  investments  (about 
$1  billion  per  year)  were  to  reduce 
passenger  airport  delays  by  10  percent, 
the  value  of  time  savings  would  be 


about  $1.1  billioa  per  yew  and  die  PFC- 
funded  pro)ects  would  jrield  benefits  In 
excess  of  costs.  Pardier.  it  is  likely  that 
the  delay  reductions  from  funding  20 
percent  of  the  desired  investments 
would  be  in  excess  of  10  percent  of 
current  delays  for  two  reasons.  (1) 
Airport  operators  would  have  an 
incentive  to  make  the  best  use  of  their 
new  revenue  by  selecting  as  their 
investments  the  projects  that  have  the 
greatest  incremental  benefits  for  the 
funds  spent.  (2)  A  large  amount  of  this 
development  %vill  probably  occur  at  the 
busiest  airports,  which  are  also  the  most 
congested  and  in  greatest  need  of 
expansion. 

Noise  mitigation.  The  FAA  esUmates 
that  approximately  $1.8  billion  will  be 
spent  for  noise  mitigation  or  other 
environmental  projects  over  the  next  10 
years.  PFC  revenue  could  be  used  to 
fund  these  noise  mitigation  projects. 
Like  delays,  noise  impacts  most  often 
occur  at  the  busiest  airports.  For 
example,  57  percent  of  the  cost  of  noise 
mitigation  projects  planned  over  the 
next  10  years  is  concentrated  at  the  29 
busiest  primary  airports. 

When  PFCs  fund  projects  that  benefit 
noise-impacted  individuals,  the 
investment  (e.g.,  for  soundproofing  of  - 
existing  structures  or  the  purchase  of 
impacted  real  estate)  can  be  thought  of 
as  compensation  to  those  individuals 
who  have  incurred  an  indirect  cost  of  air 
travel.  By  financing  these  projects, 
travelers  who  pay  PFCs  are,  in  effect 
reducing  a  subsidy  that  has  been — or 
would  otherwise  be — involuntarily 
provided  to  them  by  noise-impacted 
individuals.  Whether  the  avoided  costs 
of  noise  pollution  are  less  than  the  costs 
incurred  for  abatement  can  be  estimated 
only  on  a  case-by-case  basis.  To  the 
extent  that  noise  mitigation 
expenditures  respond  to  expressed 
public  concerns,  there  is  an  incentive  to 
give  priority  to  the  projects  that  yield 
the  greatest  net  benefits. 

The  availability  of  substantial  PFC 
revenue  is  expected  to  facilitate 
investments  in  noise  mitigation  projects. 
Detailed  benefit/cost  analyses  are 
problematical,  however,  because  of  the 
difficulty  of  fully  expressing  benefits  in 
monetary  terms.  Individual  projects, 
however,  are  carefully  developed, 
analyzed,  and  discussed  by  public 
agencies  and  noise-impacted  individuals 
to  produce  projects  that  address  serious 
public  concerns. 

Enhanced  competition  among  air 
carriers.  Projects  that  furnish 
opportunities  for  enhanced  competition 
between  or  among  air  carriers  may  be 
fimded  with  PFC  revenue.  Benefits  that 
may  be  conferred  upon  PFC  payers  as  a 
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result  of  enhanced  competition  are 
likely  to  be  in  the  form  of  lower  air  fares 
and/or  improved  service  that  arise  from 
the  construction  of  gates  at  an  airport 
that  allow  new  entrants/new 
competition  in  a  travel  market  Such 
benefits  to  travelers  are  highly 
dependent  on  the  policy  followed  by 
any  new  entrant  and  the  reactions  of 
competing  carriers.  For  instance,  a  new 
entrant  may  offer  significantly  lower 
fares  but  be  so  constrained  by  the 
limited  amount  of  available  airport 
space  that  it  is  unable  to  increase  its 
operations  to  the  extent  that  other 
carriers  are  induced  to  lower  thnr  fares 
in  order  to  compete.  In  the  limiting  case 
of  a  single  dominant  carrier  and  a  small 
new  entrant  carrier,  the  dominant 
carrier  may  perceive  that  there  is  little 
to  be  gained  by  lowering  fares.  As  a 
result  a  new  entrant  may  substantially 
duplicate  existing  fares  and  service. 
Lower  fares  are  believed  to  be  more 
likely  in  cases  where  the  new  entrant  is 
able  to  provide  substantial  competition 
with  incimibent  carriers.  Potential  gains 
to  passengers  could  result  from 
increased  competition  at  airports  that 
are  largely  dominated  by  siiigle  carriers. 

In  the  event  that  the  use  of  PFC 
revenue,  for  instance  for  the 
construction  of  gates,  results  in 
enhanced  competition  and  lower  air 
fares  at  an  airport  air  carriers  may 
suffer  a  reduction  in  profits.  However,  if 
the  resulting  lower  prices  result  in  a 
reduction  in  profits,  much  of  the  loss  in 
profits  is  likely  to  become  a  benefit  that 
is  transferred  to  passengers.  In  addition, 
there  may  be  a  higher  level  of  travel 
service  provided  so  that  the  combined 
consumers'  and  producers'  surplus  for 
the  airport  will  be  increased. 

Funds  shifted  to  smaller  airports. 
Section  9111  of  the  Act  requires  that 
sponsors  of  airports  that  annually  have 
more  than  0,25  percent  or  more  of  total 
annual  enplanements  in  the  U.S.  will 
have  their  Airport  Improvement  Program 
entitlement  funds  reduced  by  50  percent 
of  their  projected  PFC  revenue — ^up  to  50 
percent  of  tiris  entitlement.  The  funds 
released  from  entitlements  to  these  large 
and  medium  hub  airports  are  to  be  used 
under  Section  9112  of  the  Act  as  follows: 
25  percent  for  a  discretionary  fund  of 
which  half  is  for  small  hub  airports  and 
75  percent  for  a  Small  Airports  Fund  for 
use  by  general  aviation  airports  and 
nonhub  commercial  service  airpnls.  It 
may  be  argued  that  the  overall  national 
airspace  sjrstem  is  improved  by  (1)  The 
increased  capacity  at  la  ^^er  airports  and 
(2)  increased  capacity  at  smaller 
airports  that  would  bis  unlikely  to  occur 
in  tiie  absence  of  the  diversion  of 
entitlement  funds  form  larger  to  smaller 


airports,  ^onsors  of  smaller  airports 
may  be  unable  to  finance  substantially 
improved  facilities  from  funds  raised  at 
their  airports  in  the  absence  of  funds 
from  outside  sources.  However, 
improvements  at  smaller  airports  may 
yield  benefits  through  improved 
operations  at  nearby  larger  airports  that 
the  small  airport  operators  are  unable  to 
fully  capture  through  increased  fees  and 
charges.  This  can  occur  because  reduced 
congestion  at  larger  airports  may  result 
from  the  diversion  of  general  aviation 
traffic  to  the  smaller  fields. 

Handling  of  PFC  revenue  and 
compensation  for  these  costs.  The 
interest  earnings  allowed  the  carriers  as 
compensation  for  collecting,  handling, 
remitting,  and  reporting  PFCs  to  the 
public  agencies  will  vary  directiy  with 
the  revenue  remitted  and  inversely  with 
the  frequency  with  which  balances  must 
be  remitted  to  the  airport(s).  For 
example,  with  revenue  of  $1  billion  per 
year,  remittance  as  specified  in  the 
NPRM.  and  an  interest  rate  of  10 
percent  total  annual  earnings  would  be 
on  the  order  of  $10  million  per  year. 

It  should  be  noted  that,  should  $1 
billion  per  year  be  collected  in  $3  PFCs, 
333  million  PFCs  would  be  handled.  In 
order  for  the  cost  of  handling, 
accounting  for,  and  auditing  these 
charges  to  be  fully  compensated  for  by 
interest  earnings  of  $10  million  per  year, 
costs  would  have  to  be  on  the  order  of  3 
cents  per  PPC  collected.  If  die  costs  of 
handling  were  found  to  be  higher,  it 
would  be  appropriate  to  spedfy  a  longer 
period  during  which  air  carriers  may 
earn  interest  on  the  I¥C  float  For 
instance,  if  costs  were  15  cents  per  PFC 
the  required  interest  earnings  would  be 
approximately  $50  million  per  year, 
which  could  require  a  float  on  the  order 
of  6  months,  if  interest  rates  were  near 
10  percent 

Currmtly,  cost  data  that  would  allow 
the  determination  of  whether  this  is  an 
appropriate  level  of  compensation  are 
not  available  to  the  FAA.  It  is  believed 
that  the  handling  of  fees  that  cue  less 
than  some  cutoff  level  may  result  in 
costs  that  are  greater  than  the  revenue 
collected.  Appropriate  cutoff  levels  or 
rules  have  not  been  determined  at  this 
time.  The  FAA  requests  data  on 
collection  costs  and  comments  on  the 
availability  of  alternatives  to  minimize 
uneconomic  PFC  collections.  It  is 
believed  likely  that  the  monthly  costs 
during  the  startup  of  the  PFC  collection 
and  remittance  system  will  be 
significantly  higher  than  after  the 
system  is  in  operation. 

Additional  data  are  also  needed  to 
determine  costs  of  startup  in  the  PFC 
collection  and  remittance  system,  which 


may  be  significantly  higher  than  after 
the  system  is  in  operation.  Although  PFC 
administration  may  be  simplified  by 
having  a  single  remittance  schedule  for 
all  carriers  and  airports,  it  may  be 
appropriate  to  allow  less  frequent 
remittances  for  carrier  airport  pairs  that 
involve  low  levels  of  revenue. 

During  the  course  of  this  rulemaking, 
the  FAA  will  continue  efforts  to  ident^ 
and  evaluate  means  of  achieving 
maximum  cost-effectiveness,  consistent 
with  the  requirements  of  the  Aviation 
Safety  and  Capacity  Expansion  Act 

The  agency  will  continue  to  give 
particular  attention  to  the  costs  of  PFC 
administration  and  informational 
requirements  in  Parts  C  and  D,  in  an 
effort  to  ensure  that  administrative  and 
informational  costs  and  burdens  are  not 
excessive  (See  also  the  discussion  in  die 
Regulatory  Flexibility  Act  determination 
below.)  The  FAA  strives  to  maximize 
the  cost-effectiveness  of  PFC 
administration  while  minimizing 
unnecessary  information  collection 
burdens,  as  consistent  with  the 
requirements  of  the  Aviation  Safety  and 
Capacity  Expansion  Act. 

The  FAA  has  attempted  to  structure 
the  proposal  so  as  to  achieve  maximum 
cost  effectiveness  in  administration  (i.e., 
in  ticketing  collection  burdens,  as  weD 
as  reporting,  recordkeeping  and  auditing 
requirements).  For  example,  it  is 
proposed  in  subpart  C  that  all  PFCs  be 
collected  and  remitted  by  the  issuing 
carrier,  thus  eliminating  interiine 
settiements.  Comments  on  other  means 
of  reducing  settlement  and  accounting 
burdens  are  invited. 

The  FAA  also  invites  comments  on 
implementation,  such  that  the 
information  collection,  accounting, 
auditing  and  other  administrative 
requirements  will  be  as  cost-effective  as 
possible.  As  noted  above  with  respect  to 
subpart  D  requirements,  the  FAA  seeks 
comments  on  options  that  could  reduce 
regulatory  burdens  for  carriers  and 
public  agencies. 

Comments  are  also  thus  invited  on 
ways  to  structure  PFC  implementation. 
To  this  end,  the  FAA  requests 
information  from  carriers,  public 
agencies,  and  other  interested  persons 
on  relevant  start-up  costs,  such  as  fw 
software,  database  programming  and 
establishment  of  necessary  accounting 
records.  The  agency  is  interested  in  how 
the  specific  timing  and  implementation 
of  the  PFC  program  might  affect  these 
costs  and  ways  to  minimize  them. 

Regulatory  Flexibility  Determination 

Hie  Regulatory  Flexibility  Act  of  1960 
was  enacted  by  Congress  to  ensure  that 
small  entities  are  not  unnecessarily  or 
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disproportionately  burdened  by 
Govemment  regulationa.  This  Act 
requires  a  Regulatory  Flexibility 
Analysis  if  a  rule  has  a  significant 
economic  impact,  either  detrimental  or 
beneficial,  on  a  substantial  nimiber  of 
small  business  entities.  FAA  Order 
2100.14A,  Regulatory  Flexibility  Crileria 
and  Guidance,  establishes  threshold 
cost  values  and  small  entity  size 
standards  for  operators  of  aircraft  for 
hire  for  complying  with  review 
requirements  in  FAA  rulemaking 
actions.  The  lowest  of  these  categories 
is  indicated  to  be  $3,300  per  year  in  1983 
dollars  for  unscheduled  operators  of  9  or 
fewer  aircraft.  This  level  is 
approximately  $4,200  in  1990  dollars. 
Since  provisions  of  the  NPRM  allow  the 
earning  of  interest  on  PFC  revenue  held 
in  order  to  compensate  carriers  for  the 
costs  of  administering  PFC's.  the  net 
cost  of  collecting,  handling,  remitting, 
and  reporting  PPCs  for  such  operators 
of  aircraft  should  be  small.  There  are 
numerous  charter  and  air  taxi  operators 
that  are  believed  to  have  9  or  fewer 
aircraft  Size  thresholds,  if  any,  for  the 
application  of  PfCs  and  associated 
remittance  schedules  will  be  determined 
after  the  receipt  of  comments  on  the 
NPRM.  The  tentative  conclusion  that  the 
imposition  of  PFCs  will  not  have  a 
significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities  may 
be  altered  if  data  are  received  that 
clearly  indicate  such  an  impact. 

The  unpact  of  PFC  administration 
costs  on  small  airports  is  not  believed  to 
be  a  problem,  since  PFC's  are  to  be 
initiated  by  public  agencies  that  control 
airports.  These  agencies  are  assumed  to 
assess  a  PFC  only  if  they  have  reason  to 
expect  that  the  revenue  collected  will  be 
in  excess  of  the  cost  of  establishing  the 
charge  and  managing  the  revenue  that 
results. 

Trade  Impact  Assessment 

The  provisions  of  this  proposed  rule 
are  expected  to  have  little  or  no  impact 
on  trade  for  both  U.S.  firms  (including 
air  carriers)  doing  business  in  foreign 
countries  and  foreign  firms  (including  air 
carriers)  doing  business  in  the  United 
States.  PFC's  are  not  likely  to  cause  a 
significant  increase  in  costs  for  most 
international  travel.  It  is  noted  that  the 
$3  per  airport  limitation  on  PFC's  per 
enplaned  passenger  and  the  generally 
higher  cost  per  ticket  for  international 
travel  to  or  bom  the  United  States  than 
for  domestic  travel  make  PFC's  imposed 
on  international  travel  a  smaller 
proportion  of  the  cost  of  international 
travel  than  domestic  travel.  Even  with 
the  addition  of  PFCs,  departure  fees  for 
international  travelers  at  U.S.  airports 


will  remain  lower  than  those  at  many 
airports  in  other  countries.  Although 
PFC's  will  raise  the  amounts  paid  for 
tickets  for  international  travel,  in  many 
cases,  the  airport  capacity 
improvements  financed  with  the 
resulting  revenue  may  result  in 
improvements  in  the  amenities  afforded 
travelers.  These  improvements  may 
include  reduced  delay  that  is  made 
possible  by  increased  airport  capacity 
that  more  than  compensates  passengers 
for  the  cost  of  the  PFC. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  govemment  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govemment.  Therefore, 
in  accordance  with  Executive  Order 
13612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  proposed  regulations  would 
implement  a  new  statute  that  authorizes 
state  and  local  public  agencies  that 
control  commercial  service  airports  to 
impose  PFC's  at  their  airports.  While  the 
imposition  of  PFC's  would  be  a  local 
decision,  the  statute  imposes  Federal 
requirements  on  the  airport  operator 
(e.g..  the  local  consultation  requirement] 
and  requires  Federal  oversight  (through 
the  approval  and  audit  provisions). 

The  provisions  of  the  proposed  rule 
are  intended  to  impose  on  state  and 
local  agencies  the  minimum  restrictions 
and  requirements  that  are  mandated  by 
the  statute,  including  the  Federal 
oversight  role  contemplated  by  the  PFC 
statute  and  other  legislation  or 
regulations  that  would  pertain  to  a  PFC- 
financed  project  (e.g..  environmental 
requirements). 

Conclusion 

For  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  not  major 
under  Executive  Order  12291.  This 
proposal  is  considered  significant  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  An 
initial  regulatory  evaluation  of  the 
proposal,  including  a  Regulatory 
Flexibihty  Determination  and  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
"KM  PimTHER  INroilMATK>N  CONTACT." 


List  of  Subjects  in  14  CFR  Part  158 

Administrative  practice  and 
procedure.  Air  carriers.  Airport.  Air 
transportation.  Passenger  facility 
charge.  Reporting  and  recordkeeping 
requirements. 

The  Proposed  Amendments 

Accordingly,  the  FAA  proposes  to 
establish  a  new  part  158  of  the  Federal 
Aviation  Regulations,  14  CFR  part  158. 
to  read  as  follows: 

PART  158— PASSENGER  FACILITY 
CHARGES  (PFC's) 

Subpart  A— Caneral 

Sec. 

158.1    Applicability. 

158.3    Definitions. 

158.5    Authority  to  impose  PFCs. 

158.7    Exclusivity  of  authority. 

158.9    Limitation  regarding  passengers  of  air 

carriers  receiving  essential  air  service 

compensation. 
158.11    PFC  limitation  per  one-way  trip. 
158.13    Limitation  regarding  involuntary 

change  in  itinerary. 
158.15    Use  of  PFC  revenue. 
158.17    Project  Eligibility. 

Subpart  B— Appllcatton  and  Approval 

158.21    General. 

158.23    Requirements  prior  to  submission  of 

application. 
158.25    Consultation  with  air  carriers  and 

foreign  air  carriers. 
158.27    Application. 
158.29    Review  and  approval  process. 
158.31    Amendment  of  approved  PFC. 
158.33    Duration  of  authority  to  impose  a 

PFC. 
158.35    Use  of  excess  PFC  Revenue. 

Subpart  C— CoMaction,  Handling,  and 
Ramlttanc*  of  PFC's 

158.41    General. 

158.43    Public  agency  notification  to  air 

carriers  and  foreign  air  carriers. 
158.45    Collection  of  PFC's. 
158.47    Handling  oT  PFC's. 
158.49    Remittance  of  PFC's. 
158.51    Collection  compensation. 

Subpart  D— Reporting,  RacordkMping  and 
AudiU 

158.61    General. 

158.63    Reporting  requirements:  public 

agency. 
158.65    Reporting  requirements:  issuing 

carrier. 
158.67    Recordkeeping  and  auditing:  public 

agency. 
158.69    Recordkeeping  and  auditing:  issuing 

carriers. 
158.71    Federal  recordkeeping  and  auditing 

oversight. 

Sul)part  E— Termination  for  Cause 

158.81    General. 

158.83    Termination  of  authority  to  impose 
PFCs. 
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Sec. 

158.85    Loss  of  federal  airport  grant  funds. 

Subpart  F—RedncUon  In  Airport 
Improvement  Program  Apporttonments 

156.91    General. 

158.93    PubUc  agencies  subject  to  reduction. 

158.95    Implementation  of  reduction. 

Appendix  A  to  Part  ise— Application  Fonn 

Appendix  B  to  Part  138 — ^Assurances 

Authority:  49  U.S.C.  App.  1513  (as  amended 
by  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990.  Pub.  L 101-508.  title 
n.  Subtitle  B,  November  5. 1990):  49  U.S.C. 
App.  2206  (as  amended  by  the  Aviation 
Safety  and  Capacity  Expansion  Act  of  1990); 
49  U.S.C.  App.  2218;  Section  9304(e)  of  the 
Airport  Noise  and  Capacity  Act  of  1990,  Pub. 
L 101-508,  Title  DC  Subtitle  D. 

Subpart  A— General 

9158.1    AppOcabnty. 

This  part  applies  to  passenger  facility 
charges  (PFC)  as  may  be  approved  by 
the  Administrator  of  the  Federal 
Aviation  Administration  (FAA)  pursuant 
to  section  1113(e)  of  the  Federal 
Aviation  Act  of  1958  (49  U.S.C.  App. 
1513(e)]  and  imposed  by  a  public  agency 
that  controls  a  commercial  service 
airport.  This  part  also  describes  the 
procedures  for  reducing  funds 
apportioned  under  section  507(a)  of  the 
Airport  and  Airway  Improvement  Act  of 
1982,  as  amended  (49  UJSXZ.  App. 
2206(a))  to  a  large  or  medium  hub  airport 
that  imposes  a  PFC 

S  158.3    DeflnHions. 

The  following  definitions  apply  in  this 
part: 

Airport  means  any  area  of  land  or 
water,  including  any  heliport,  that  is 
used  or  intended  to  be  used  tot  the 
landing  and  takeoff  of  aircraft,  and  any 
appurtenant  areas  that  are  used  or 
intended  to  be  used  for  airport  buildings 
or  other  airport  facilities  or  rights-of- 
way,  together  with  all  airport  buildings 
and  facilities  located  thereon. 

Airport  cxipital  plan  means  a  capital 
improvement  program  prepared  and 
adopted  by  a  public  agency  that  lists 
airport-related  planning,  development  or 
noise  compatibility  projects  expected  to 
be  accomplished  with  anticipated 
available  funds  over  a  given  period. 

Airport  layout  plan  means  a  plan 
showing  die  existing  and  proposed 
airport  facilities  and  boundaries  in  a 
form  prescribed  by  the  Administrator. 

Airport  revenue  means  revenue 
generated  by  a  pubUc  airport 

(1)  Through  any  lease,  rent,  fee,  or 
chai^  collected,  directly  or  indirecdy. 
in  connection  with  any  aeronautical 
activity  conducted  on  an  airport  that  it 
controte;(v 


(2)  In  connection  with  any  activity 
conducted  on  airport  land  acquired  widi 
Federal  financial  assistance,  or  with 
V¥C  revenue  under  this  part,  or 
conveyed  to  such  public  agency  under 
the  provisions  of  any  Federal  surplus 
property  program  or  any  provision 
enacted  to  authorize  the  conveyance  of 
Federal  property  to  a  public  agency  for 
airport  purposes. 

Air  travel  ticket  means  all  documents 
pertaining  to  a  passenger's  complete 
itinerary  necessary  to  transport  a 
passenger  by  air. 

Allowable  cost  means  the  reasonable 
and  necessary  costs  of  carrying  out  an 
eligible  project,  and  includes  both  costs 
incurred  subsequent  to  the  approval  to 
impose  a  PFC  and  project  formidation 
costs  incurred  prior  to  such  approval. 

Charge  effective  date  means  the  date 
on  whidi  a  public  agency  begins  to 
impose  a  PFC. 

Charge  expiration  date  means  the 
date  on  which  a  public  agency  ceases  to 
collect  a  PFC  as  agreed  or  as  directed  by 
the  Administrator. 

Collection  means  the  acceptance  of 
payment  of  a  PFC  by  an  issuing  air 
carrier  or  its  agent  from  a  passenger. 

Commercial  service  airport  means  a 
public  airport  determined  by  the 
Secretary  to  enplane  annually  2,500  or 
more  passengers  and  receive  scheduled 
passenger  service  of  aircraft 

FAA  Airports  office  means  a  regional, 
district  or  field  office  of  the  Federal 
Aviation  Administration  that 
administers  Federal  airport-related 
matters. 

Involuntary  change  in  itinerary  means 
a  change  in  destination,  intermediate 
stops,  or  scheduled  layovers  initiated  by 
an  air  carrier  and  is  beyond  the  ability 
of  the  passenger  to  control 

Issuing  carrier  soeans  any  air  carrier 
or  foreign  air  carrier  that  issues  an  air 
travel  ticket  or  whose  imprinted  tidcet 
stodc  is  used  in  issuing  such  ticket  by  an 
agent 

Long  term  lease  or  use  agreement 
means  a  lease  or  use  agreement  with  a 
term  of  5  years  or  more. 

One-way  trip  means  the  itinerary 
shown  on  the  air  travel  ticket  of  a 
passenger  «^  travels  from  an 
originating  airport  to  anodier  airport 
induding  any  .enroute  chai^  of  aircraft 
or  air  carrier,  where  no  scheduled 
layover  exceeds  4  hours. 

Passenger  enplaned  means  a 
domestic  territorial  or  intematianal 
revenue  passenger  enplaned  in  the 
United  States,  as  defined  in  die  Airport 
and  Airway  Improvement  Act  of  1982 
(49  U.S.C.  app.  2205(A)(23))  (AAIA).  in 
scheduled  or  nonsd^eduled  service  on 
aircraft  in  intrastate,  interstate,  and 
foreiffii  coBuaeroe  and  inchidee 


passengers  on  board  international 
flights  diat  transit  an  airport  located  in 
the  48  contiguous  States  for  nontraffic 
purposes. 

Passeitger  facility  charge  (PFC) 
means  a  charge  covered  by  this  part 
imposed  by  a  public  agency  on 
passengers  enplaned  at  a  commercial 
service  airport  it  controls. 

Project  means  airport  planning  or 
development  work  (including  gates  and 
related  areas  at  which  passengers  are 
enplaned  or  deplaned),  or  noise 
compatibility  planning  or  measures,  tfiat 
are  to  be  undertaken  at  an  airport  using 
PFC  funds. 

Public  agency  means  a  State  or  any 
agency  of  one  or  more  States,  a 
municipality  or  other  political 
subdivision  of  a  State,  a  tax-supported    . 
organization,  or  an  Indian  tribe  or 
pueblo  that: 

(1)  Controls  a  commercial  service 
airport  and 

(2)  Is  legally,  financially,  and 
otherwise  able  to  assume  and  carry  out 
the  assurance  contained  in  an 
application  for  PFC  authority  and  any 
condition  imposed  by  the  Administrator 
upon  approval. 

Voluntary  change  in  itinerary  means 
a  change  in  destination,  intermediate 
stops  or  scheduled  layover  initiated  by  a 
passenger  that  is  shown  on  a  reissued 
air  travel  ticket 

§158.5    Anitiortty  to  bnpoae  PFC's. 

Subject  to  the  provisions  of  this  part 
the  Administrator  may  grant  authority  to 
a  public  agency  that  controls  a 
commercial  service  airport  to  impose  a 
PFC  of  $1.0a  $2.0a  or  $3.00  on 
passengers  enplaned  at  such  airport  A 
public  agency  may  not  impose  a  FFC 
under  this  part  mUess  authorized  by  the 
Administrator.  No  State  or  political 
subdivision  or  agency  thereof  that  is  not 
a  public  agency  will  be  authorized  to 
impose  a  PFC  covered  by  this  part 

§158.7    Exduslvtly  of  authority. 

(a)  No  State  or  political  subdivision  or 
agency  thereof  may  impair  the 
imposition  of  a  PFC,  collection  of  such 
PFC  or  use  of  revenue  derived 
therefrom  by  a  public  agency. 

(b)  No  contract  or  agreement  between 
an  air  carrier  or  foreign  air  carrier  and  a 
public  agency  may  impair  the  authority 
of  such  pubUc  agency  to  impose  a  PFC 
under  this  section  and  to  use  the 
revenue  derived  therefrom  in 
accordance  with  this  part 


§158.8 
o(a 


(a)  No  public  agency  may  impose  a 
PFC  on  any  passenger  on  a  flight  to  an 
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eligible  point  for  which  essential  air 
service  compensation  is  being  paid 
under  section  419  of  the  Federal 
Aviation  Act  (49  U.S.C.  app.  1389). 

(b)  An  air  carrier  that  provides 
compensated  air  service  under  section 
419  of  the  Federal  Aviation  Act  to  an 
eligible  point  shall  ensure  that  notice  of 
such  compensated  service  is  provided  to 
all  its  agents  and  other  issuing  carriers 
with  whom  that  air  carrier  has  interline 
ticketing  agreements. 

S1Sa.1l    PfC  ImNation  per  one-way  trip. 

For  each  one-way  trip  shown  on  the 
complete  itinerary  of  an  air  travel  ticket, 
a  PFC  may  be  collected  only  for  the  first 
two  airports  where  PFC's  are  imposed. 

SISt.13    Umltatton  regarding  Involuntary 
diwitf*  n  nmerary. 

No  public  agency  may  impose  a  PFC 
on  any  passenger  enplaned  as  a  result  of 
an  involuntary  change  in  itinerary. 

Sisris    Uae  of  PfC  revenue. 

PFC  revenue,  including  any  interest 
earned  after  such  revenue  has  been 
remitted  to  a  public  agency,  may  be 
used  only  to  finance  the  allowable  costs 
of  eligible  projects  contained  in  an 
application  approved  under  this  part  as 
follows: 

(a)  Total  cost.  PFCs  may  be  used  to 
pay  the  entire  cost  of  an  eligible  project. 

(b)  Debt  service.  PFC's  may  be  used  to 
pay  debt  service  on  bonds  and  related 
expenses  and  other  indebtedness 
incurred  to  carry  out  eligible  projects. 
Such  debt  service  and  related  expenses 
may  be  incurred  prior  to  the  approval  of 
the  PFC  only  if  the  public  agency  has 
not  yet  commenced  work  on  such 
project. 

(c)  Combination  of  PFC  and  Federal 
grant  funds.  A  public  agency  may  use  a 
combination  of  PFC  revenue  and  airport 
grant  funds  to  accompUsh  an  eligible 
project.  Such  projects  shall  be  subject  to 
the  recordkeeping  and  auditing 
requirements  set  forth  in  subpart  D  of 
this  part,  in  addition  to  the  reporting, 
recordkeeping  and  auditing 
requirements  imposed  pursuant  to  the 
Airport  and  Airway  Improvement  Act  of 
1982  (AAIA). 

91SS.17   Project  elglMMy. 

(a)  To  be  eligible,  a  project  must — 

(1)  Preserve  or  enhance  capacity, 
safety,  or  security  of  the  national  air 
transportation  system; 

(2)  Reduce  noise  or  mitigate  noise 
impacts  resulting  from  an  airport;  or 

(3)  Furnish  opportimities  for  enhanced 
competition  between  or  among  air 
carriers. 

(b)  Eligible  projects  are — 


(1)  Airport  development,  including 
land  acquisition,  eligible  under  the 
AAIA: 

(2)  Airport  planning  eligible  under  the 
AAIA; 

(3)  Terminal  development  as 
described  in  49  U.S.C.  App.  2212(b); 

(4)  Airport  noise  compatibility 
planning  as  described  in  49  U.S.C.  App. 
2103(b): 

(5)  Noise  compatibility  measures  that 
are  eligible  for  Federal  assistance  under 
49  U.S.C.  App.  2104(c).  or  that  are 
determined  by  the  Administrator  to 
reduce  noise  or  to  mitigate  or  prevent 
adverse  aviation  noise  impacts:  and 

(6)  Construction  of  public  use,  revenue 
and  non-revenue  producing,  areas  where 
passengers  are  enplaned  or  deplaned. 
Such  areas  may  include  public-use 
loading  gates,  baggage  handling  and 
make-up  areas,  ticketing  areas,  security 
devices,  holding  areas,  waiting  rooms, 
and  associated  corridors.  Construction 
not  directly  related  to  the  movement  of 
passengers  and  baggage  in  air 
commerce  within  the  boundaries  of  the 
airport,  such  as  restaurants,  car  rental 
facilities,  or  other  concessions  are  not 
eligible  for  PFC  funding. 

Subpart  B— Application  and  Approval 

$158.21    General. 

This  subpart  specifies  the  consultation 
and  application  requirements  to  impose 
a  PFC  to  finance  an  eligible  project.  This 

subpart  also  establishes  the  procedure 
for  the  Administrator's  review  and 
approval  of  applications  and 
amendments. 

$158.23    Raquircfnents  prior  to 
sutrntission  of  application. 

A  public  agency  that  intends  to 
submit  an  appUcation  to  impose  a  PFC, 
prior  to  submission  of  such  application 
shall— 

(a)  Comply  with  the  requirements  of 
the  National  Envirormiental  Policy  Act 
of  1969  (NEPA)  by— 

(1)  Consulting  with  the  appropriate 
FAA  Airports  office  to  determine 
whether  such  approval  shall  be  the 
subject  of  an  environmental  assessment, 
or  whether  approval  of  this  apphcation 
is  an  action  that  is  categorically 
excluded  fit>m  the  requirements  for  an 
environmental  assessment. 

(2)  If  the  project  is  one  that  is  not 
categorically  excluded,  the  public 
agency  shall — 

(i)  Initiate  such  environmental  studies 
as  may  be  directed  by  the  FAA  Airports 
office  pursuant  to  the  provisions  of  40 
CFR  1500.  et  seq.: 

(ii)  Provide  the  FAA  Airports  office 
with  an  enviroimiental  assessment  of 
the  proposed  project  in  sufficient  detail 


to  determine  whether  a  Federal  finding 
of  no  significant  impact  or  an 
environmental  impact  statement  shall  be 
prepared;  and 

(iii)  Cooperate  substantively  with  the 
FAA  Airports  office  in  the  preparation 
of  an  environmental  impact  statement,  if 
necessary. 

(3)  The  public  agency  shall  withhold 
submission  of  an  application  to  impose 
a  PFC  until  such  time  as  the  FAA 
Airports  office  has — 

(i)  Concurred  in  a  determination  that 
the  approval  of  such  application  is 
categorically  excluded; 

(ii)  Approved  a  Federal  finding  of  no 
significant  impact  with  respect  to  such 
application;  or 

(iii)  Approved  a  final  environmental 
impact  statement  and  a  record  of 
decision  with  respect  to  such 
application. 

(b)  Satisfy  appropriate  airspace 
analysis  in  order  to  determine  the  effect 
of  the  proposed  project  on  the  safe  and 
efficient  use  of  the  national  airspace 
system  by — 

(1)  Consulting  with  the  appropriate 
FAA  Airports  office  to  determine 
whether  an  airport  airspace  analysis  or 
obstruction  evaluation  is  required. 

(2)  If  such  an  analysis  is  required,  the 
public  agency  shall — 

(i)  Initiate  a  request  for  the 
appropriate  airspace  study  of  the 
proposed  project;  and 

(ii)  Obtain  a  completed  airspace  study 
determination  of  no  objection  from  the 
FAA  Airports  office,  or  other  FAA  office 
if  so  directed. 

(c)  Ensure  that  the  project  to  be 
financed  with  PFC  revenue  satisfies  the 
requirement  for  an  up-to-date  ALP  by —  . 

(1)  Consulting  with  the  appropriate 
FAA  Airports  office  to  determine 
whether  the  latest  approved  ALP 
includes  the  project  to  be  financed  with 
PFC  revenue  or  whether  an  ALP  is  not 
required. 

(2)  If  the  ALP  has  not  been  approved 
with  respect  to  the  proposed  project,  the 
public  agency  shall  initiate  a  request  for 
ALP  review  and  approval  at  the 
appropriate  FAA  Airports  office. 

$158.25    Consultation  with  air  carriers  and 
foreign  air  carriers. 

(a)  Prior  to  submitting  an  apphcation 
to  the  FAA,  a  public  agency  shall,  to  the 
extent  practicable,  provide  written 
notice  to  air  carriers  and  foreign  air    . 
carriers  currently  operating  at  the 
airport,  including — 

(1)  Descriptions  of  individual  projects 
being  considered  for  funding  by  PFC's; 

(2)  The  date  and  location  of  a  meeting 
to  present  such  projects  to  air  carriers 
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and  foreign  air  carriers  operating  at  the 
airport:  and 

(3)  The  PFC  amount,  proposed  charge 
effective  date,  the  proposed  charge 
expiration  date  and  estimated  total  PFC 
revenue. 

(b)  Not  later  than  30  days  after  the 
issuance  of  a  written  notice  of  such 
meeting,  each  air  carrier  and  foreign  air 
carrier  notified  and  operating  at  the 
airport  must  provide  a  written 
acknowledgement  of  receipt  of  the 
notice.  Failure  of  any  such  carrier  to 
acknowledge  receipt  shall  be  deemed 
certification  of  agreement  with  the 
projects. 

(c)  Not  sooner  than  30  days  nor  later 
than  45  days  after  issuance  of  a  written 
notice,  the  public  agency  must  meet  with 
air  carriers  and  foreign  air  carriers  to 
provide — 

(1)  A  description  of  projects  to  be 
undertaken; 

(2)  An  explanation  of  the  need  for  the 
projects;  and 

(3)  A  detailed  financial  plan  for  the 
projects. 

(d)  Not  later  than  30  days  after  the 
date  of  such  meeting  each  air  carrier 
and  foreign  air  carrier  must  provide  the 
public  agency  with  certification  of 
agreement  or  disagreement  with 
proposed  projects.  The  failure  of  any 
such  carrier  to  submit  such  certification 
shall  be  deemed  certification  of 
agreement  with  the  projects.  Any 
certification  of  disagreement  shall 
contain  the  reasons  for  such 
disagreement.  The  absence  of  such 
reasons  shall  void  a  certification  of 
disagreement 

S  158.27    Application. 

(a)  This  section  specifies  the 
information  necessary  for  the 
Administrator  to  determine  whether  a 
proposed  project  is  eligible  for  the  use  of 
PFC  revenue,  whether  the 
environmental  impacts,  if  any,  of  the 
project  have  been  disclosed,  and 
whether  the  proposed  project  will  not 
derogate  the  safety,  efficiency  or 
capacity  of  the  airport  or  the  national 
airspace  system. 

(b)  A  public  agency  shall  submit  to  the 
appropriate  FAA  Airports  office.  FAA 

Form .  Application  for  Approval 

of  Passenger  Facility  Charge  (PFC)  (see 
Appendix  A)  and  Assurances  (see 
Appendix  B).  An  original  and  two  (2) 
copies  of  the  application  and  supporting 
documentation  shall  be  submitted. 

(c)  A  public  agency  shall  not  submit 
an  application  more  than  1  year  in 
advance  of  the  proposed  charge 
effective  date. 

(d)  Applications  shall  be  timed  to 
ensure  project  work  will  proceed  no 


later  than  2  years  after  the  proposed 
charge  effective  date. 

(e)  A  public  agency  may  submit  one 
application  requesting  approval  to 
impose  a  PFC  to  finance  one  or  more 
projects. 

(0  No  project  work,  except 
formulation  costs  including  land 
acquisition,  may  commence  until  the 
apphcation  is  approved. 

(g)  Unless  otherwise  authorized  by  the 
Administrator,  the  application  must  be 
accompanied  by  the  following: 

(1)  An  approved  airport  layout  plan 
depicting  the  proposed  project  if  located 
on  the  airport. 

(2)  A  description  and  sketch  of  the 
proposed  project 

(3)  lustification  for  the  project 
including  the  extent  to  which  the  project 
achieves  one  or  more  of  the  objectives 
set  forth  in  §  158.17(a].  In  its  justification 
for  any  project  for  terminal 
development  including  gates  and 
related  areas,  the  public  agency  shall 
discuss  any  existing  conditions  which 
limit  competition  between  and  among 
air  carriers  and  foreign  air  carriers  at 
the  airport  any  initiatives  it  proposes  to 
foster  opportunities  for  enhanced 
competition  between  and  among  such 
carriers,  and  the  expected  results  of 
such  initiatives. 

(4)  A  certification  that  all 
requirements  of  S  158.23  have  been 
satisfied. 

(5)  A  copy  of  the  FAA's  final  airspace 
determination  with  respect  to  the 
proposed  project  if  an  airspace  study  is 
required. 

(6)  A  copy  of  the  airport  capital  plan 
or  other  documentation  of  planned 
improvements  for  an  airport-related 
project 

(7)  A  financial  plan  for  the  project 
including — 

(i)  Estimated  allowable  project  costs 
allocated  to  major  project  elements; 

(ii)  Projected  passenger  enplanements 
during  the  collection  period; 

(iii)  PFC  amount 

(iv)  Anticipated  PFC  revenue  to 
fiiiance  the  project  and 

(v)  The  source  and  amount  of  other 
funds  needed  to  finance  the  project 

(8)  Construction  schedule  or  project 
staging  plan. 

(9)  Summary  of  consultation  with  air 
carriers  and  foreign  air  carriers 
operating  at  the  airport  including — 

(i)  A  Usting  of  such  carriers  and  those 
notified; 

(ii)  Acknowledgement  of  meeting 
notice  (or  lack  thereof); 

(iii)  Certification  of  agreement  or 
disagreement  with  projects  (or  lack 
thereof);  and 


(iv  In  the  event  of  carrier 
disagreement  with  the  project  the  public 
agency's  reasons  for  proceeding;  and 

(10)  Public  agency  assurances  set 
forth  in  Appendix  B  to  this  part 

(h)  The  Administrator  may  request 
additional  documentation  as  needed. 

§158.29   Review  and  approval  process. 

(a)  Determination  of  completeness. 
Within  30  days  after  receipt  of  an 
appUcation  by  the  FAA  Airports  office, 
the  Administrator  will  determine 
whether  the  application  substantially 
compUes  with  ihe  requirements  of 

S  158.27. 

(b)  Process  for  substantially  complete 
application.  If  the  Administrator 
determines  the  application  is 
substantially  complete,  the  following 
procedures  shall  apply: 

(1)  The  Administrator  will  advise  the 
pubUc  agency  by  letter  that  its 
application  is  substantially  complete. 

(2)  The  Administrator  will  publish  a 
notice  in  the  Federal  Register  advising 
that  the  Administrator  intends  to  rule  on 
the  application  and  inviting  public 
comment  as  set  forth  in  paragraph  (d)  of 
this  section.  A  copy  of  the  notice  will 
also  be  provided  to  the  public  agency. 

(3)  The  public  agency— 

(i)  Shall  make  available  for  inspection, 
upon  request  a  copy  of  the  application, 
notice,  and  other  documents  germane  to 
the  application,  and 

(ii)  May  publish  the  notice  in  a 
newspaper  of  general  circulation  in  the 
area  where  the  airport  covered  by  the 
application  is  located. 

(4)  Following  review  of  the 
application,  public  conunents  and  any 
other  information  obtained  under 
paragraph  (f)  of  this  section,  the 
Adndnistrator  will  issue  a  final  decision 
approving  or  disapproving  the 
appUcation  no  later  than  120  days  after 
the  appUcation  was  received  by  the 
FAA  Airports  office. 

(c)  Process  for  substantially 
incomplete  applications.  If  the 
Administrator  determines  an  appUcation 
is  not  substantially  complete,  the 
following  procedures  shall  apply: 

(1)  The  Administrator  will  advise  the 
public  agency  by  letter  that  its 
appUcation  is  not  substantiaUy 
complete.  That  letter  shaU  Ust  the 
information  required  to  complete  the 
appUcation. 

(2)  Within  15  days  after  the 
Administrator  sends  such  a  letter,  the 
public  agency  shall  advise  the 
Administrator  by  letter  whether  it 
intends  to  supplement  its  application. 

(3)  If  the  pubUc  agency  declines  to 
supplement  the  application,  the 
following  procedures  shaU  apply: 
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(i)  The  Admiiriitrator  will  publiah  ■ 
ootiot  in  &•  Pateil  Raflflar  advlsi^ 
that  th*  AdnWstator  brtentb  to  role  on 
the  appkcatiaa  ad  iavttkig  pobUc 
comment.  ••  set  forth  in  paracrapb  (d)  ol 
this  secttan.  A  conr  of  the  notice  vriJl 
also  be  piu»kied  to  the  public  agency. 

(ii]  The  public  agency — 

(A)  ShaQ  make  available  for 
inspectieii,  upon  reiiuest.  a  copy  of  the 
applicatioa  netioe,  and  other  documents 
gel  mane  to  (he  eppfication.  and 

(B)  May  publish  the  notice  in  a 
newspaper  of  general  circulation  in  the 
area  wbiere  the  airport  covered  by  iibm 
application  is  located. 

(in  j  PoUo^viRg  rei^ew  of  the 
application,  puMic  comments  and  any 
other  informution  obtained  under 
paragraph  (f)  of  this  section,  the 
Administrator  will  issue  a  final  decision 
approving  er  <hsapproviag  the 
application  no  later  than  120  days  after 
the  appbcatieB  was  received  by  tite 
FAA  Aliyerts  office. 

(4)  ff  Ae  public  agency  chooses  to 
supplement  its  eppHcation.  tiie  ori^nal 
applicatioa  ahull  be  deemed  to  be 
wididnnni  for  pispeees  of  applying  the 
statutory  deadftse  for  the 
Adainistraler's  decision  and  the 
following  procedures  shaH  apply  u^en  a 
supplaaout  it  received: 

(i)  The  Admiaietrutflr  will  determine 
whether  dM  application  as 
supplemented  is  substantially  complete 
as  set  forth  in  paragraph  (a)  of  this 
section. 

(ii)  If  dM  application  is  substantially 
complete,  the  procedures  set  forth  in 
paragraph  (l^  ef  this  section  shall  be 
followed. 

(iii)  If  tfM  application  is  still  not 
substantially  oooHdete,  the 
Adniiiiistiatuc  wiU  so  advise  the  public 
agency  as  set  forth  in  para^aph  (c)(1)  of 
this  section,  aod  provide  the  public 
agency  with  aa  epportwity  to  further 
supplement  its  application  as  set  forth  in 
paragraph  (cM2)  of  this  section. 

(iv)  The  AAuinistrator,  upon 
detenuinteg  aa  apphcatiou  as 
supplemeated  is  substantially  complete 
or  will  net  be  farther  supplemented,  will 
publish  a  notice  la  the  Fedasal  Ragietar 
advising  that  iw  Adniniatrater  intends 
to  rule  on  the  application  and  inviting 
public  conunent  as  set  forth  in 
paragraph  (d)  of  this  section.  A  copy  of 
the  notice  will  also  be  provided  to  die 
public  agency.  The  public  agency  may 
publish  the  notice  in  a  newspaper  of 
general  circnlatiao  in  die  area  where  the 
airport  covered  by  the  application  is 
located,  and  shaii  make  available  for 
inspection  open  request,  a  copy  of  tlw 
applicatioa,  noticu.  and  other  documents 
germane  to  the  i 


(v)  PoQowiag  review  of  the 

application  and  supplements,  public 
comments  aad  any  other  information 
obtained  under  parapaph  (f)  of  this 
sectksu  the  Adodnis&ratar  vittl  issue  a 
final  decision  approving  or  disapproving 
the  applicatioa  no  later  tiian  120  days 
after  the  laat  suppteoBent  to  the 
appUcatioa  filed  under  paragraph  (cX4) 
was  received  by  the  FAA  Airports 
o£Bce. 

(d)  The  Fodaeal  Kagislar  notice.  The 
Federal  Ragialar  notice  required  above 
Shan  techide  the  foUowviag  information. 

(1)  The  name  of  Ae  public  agency  and 
the  airport  at  which  the  I7C  is  to  be 
impoeecb 

(2)  A  brief  description  of  the  FFC 
project  the  level  of  the  proposed  PFC. 
the  proposed  charge  eSoctive  date,  the 
proposed  charge  expiration  date  and  the 
total  esthnated  PFC  revenor. 

(3)  The  address  and  telephone  nuaaber 
of  the  FAA  Airports  office  at  which  the 
application  may  be  inspected; 

(4)  The  Administrator's  decision  oa 
whether  the  applicatioa  is  substantially 
complete; 

(5)  If  the  application  is  aot 
substantially  complete,  a  list  of  the 
information  that  would  be  necessary  for 
a  substantially  complete  application; 
and 

(6]  The  due  dates  for  any  public 
comments. 

(e)  Public  comments.  (1)  Interested 
persons  may  file  comments  on  the 
applicatioa  within  30  days  after 
publication  of  the  Administrator's  notice 
in  the  Federal  Register. 

(2j  Three  copies  of  these  comments 
shall  be  submitted  to  the  FAA  Airports 
office  identified  in  the  Federal  Ka^atar 
notice. 

(3)  Commenters  shall  also  provide  one 
copy  of  their  comments  to  the  public 
agency. 

(4)  Comments  from  air  carriers  and 
foreign  air  carriers  may  be  in  the  same 
form  as  provided  to  the  public  agency 
under  8  158.25. 

(f)  The  Administrator  may  request 
such  adifitional  information  as  may  be 
necessary  to  decide  any  application 
within  the  120-day  statutory  time  linnit. 

(g)  The  Administrator's  decision.  (1) 
An  application  will  be  approved  in 
whole  or  in  part  only  after  a 
determination  that — 

(i)  The  amount  and  duration  of  the 
PFC  will  result  in  revenue  that  does  not 
exceed  amounts  necessary  to  finance 
the  project; 

(ii)  The  project  will  achieve  the 
objectives  set  forth  ki  i  15&17(a); 

(iii)  The  project  is  eligible  as  set  forth 
in  i  lSt.l7(b);  and 

(iv)  The  application  satisfies  1 156.27. 


(2)  The  Adaiiaisliator  wiB  notify  the 
public  agency  in  writing  of  the  decision 
on  the  applhartkm.  The  notification  wiD 
list  the  projact*  for  which  PFC  financhig 
is  apprevcd.  PFC  awoit.  and  total 
approved  PFC  revenue. 


i15«.31 


PFC. 


(a)  After  appwxml  of  m  application  to 
impose  a  PFC,  a  public  agency  may 
request  that  the  approved  FTt^  be 
amended. 

(b)  A  pubhc  agency  may  request  an 
amendment  to  decrease  the  total 
approved  FTC  revenue  without 
submitting  specific  justification  or 
fur^er  air  carrier  or  foreign  air  carrier 
consultation.  The  request  shall  be  in 
writing  and  shall  specify  the  amoimt  of 
decrease  proposed  and  the  means  by 
which  the  reduction  is  to  be  achieved. 
The  public  agency  will  also  assure  that 
there  is  to  be  no  appreciable  change  in 
the  nature  or  scope  of  tiie  PFC  project. 

(c)  The  following  amendments  may  be 
requested,  without  furttier  air  carrier  or 
foreign  air  carrier  consultation,  by  letter 
outiining  the  reasons  for  die  change 
when  they  would  result  in  an  increase  of 
15  percent  or  less  of  total  approved  PFC 
revenue: 

(1)  A  duinge  in  the  approved  PFC  (not 
to  exceed  $3.00  per  passenger):  and 

(2)  A  change  in  work  scope  which,  in 
the  opinion  of  the  Administrator,  is 
incidental  to  the  project. 

(d)  A  public  agency  must  show 
evidence  of  air  carrier  and  foreign  air 
carrier  consultation  aad  provide  such 
information  as  may  be  requested  by  the 
Administrator  for  the  following 
requested  amendments: 

(1)  A  change  requiring  an  increase  of 
more  than  15  percent  in  total  approved 
PFC  revenue; 

(2)  A  change  in  die  project  work  scope 
which,  in  the  opinion  of  the 
Administrator;  is  not  incidental  to  the 
project;  or 

(3)  Any  change  which,  in  the  opinion, 
of  the  adrainiatrator.  would 
substantially  alter  the  character  of  the 
approved  application. 

(e)  Approval  of  amendment 

(1)  The  Administrator  may  approve  or 
disapprove  the  amendments  under 
paragraphs  (b)  and  (c)  of  this  section 
%vithout  pubhc  notice  or  opportunify  for 
comment  as  specified  in  f  15S.29  (d)  and 
(e). 

(2)  The  Adannistrator  will  provide 
pubUc  notice  and  opportunify  for 
comment  pouuant  to  i  1SB.29  (d)  and  (e) 
before  approving  or  disapproving 
amendments  under  paragraph  (d)  of  this 
section. 
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f  15SJ3    Duration  of  authortty  to  Impose  a 
PFC. 

A  public  agency  that  has  been  granted 
the  authorify  to  impose  a  PFC  is 
authorized  to  impose  such  PFC  until — 

(a)  It  has  received  the  total  approved 
PFC  revenue; 

(b)  The  audiorify  to  collect  the  PFC  is 
terminated  by  the  Administrator  under 
subpart  E  of  this  part;  or 

(c)  The  public  agency  is  determined 
by  the  Administrator  to  be  in  violation 
of  section  9304(e)  of  the  Airport  Noise 
and  Capacify  Act  of  1990  (Pub.  L 101- 
508,  tide  DC  subtide  D).  and  die 
authorify  to  collect  the  PFC  is 
terminated  under  subpart  E  of  this  part. 

S  158.35   tJae  of  excess  PFC  revenue. 

(a)  Public  agencies  shall  prompUy 
notify  all  operating  and  all  other  issuing 
carriers  to  stop  collection  when  total 
PFC  revenue  received  equals  the  amount 
approved. 

(b)  If  excess  PFC  revenue  is  collected, 
such  funds  shall  be  reserved  for  use  on 
future  eligible  projects  following 
consultation  with  the  Administrator. 

SUBPART  C--COLLECnON. 
HANDUNG,  AND  REMITTANCE  OF 
PFC'a 

S  158.41    General. 

This  subpart  contains  the 
requirements  for  notification,  collection, 
handling  and  remittance  of  PFC's. 

S  158.43   Public  agency  notification  to  air 
carriers  and  foreign  air  carriers. 

(a)  Each  public  agency  that  receives 
approval  from  the  Administrator  to 
impose  a  PFC  shall  notify  the  air 
carriers  and  foreign  air  carriers 
operating  at  its  airport  of  the 
requirement  to  collect  the  PFC  from 
passengers  enplaned  by  such  carrier  at 
the  airport.  Each  such  carrier  is 
responsible  for  notification  of  the 
collection  requirement  to  its  agents 
including  other  issuing  carriera. 

(b)  The  notification  shall  be  in  writing 
and  contain  as  a  minimum  the  following 
information: 

(1)  The  amount  of  die  PFC. 

(2)  The  charge  effective  date. 

(3)  The  charge  expiration  date. 

(4)  A  copy  of  the  Admiitistrator's 
notice  of  approval. 

(c)  The  diarge  effective  date  shall  be 
no  earlier  than  30  days  after  the 
notification. 

(d)  The  public  agency  shall  provide  a 
copy  of  the  notffication  to  the 
appropriate  FAA  Airports  office. 

S188.4S   CdectfonofPFCs. 

(a)  Upon  receipt  of  notification  from 
the  public  agency,  issuing  carriers  and 
their  agents  shall  collect  the  required 


PFC  on  all  air  travel  tickets  sold  on  or 
after  the  charge  effective  date  for  all 
passengers  enplaned  at  the  airport 
except  as  provided  in  paragraphs  (c), 
(d),  and  (e)  of  this  section.  Issuing 
carriers  shall  be  responsible  for  all 
funds  from  time  of  collection  to 
disbursement 

(1)  Issuing  carriers  and  their  agents 
shall  not  issue  air  travel  tickets  for 
enplanements  from  airports  imposing 
PFC's  imless  the  appropriate  charge  is 
collected.  The  appropriate  charge  is  the 
PFC  in  effect  at  the  time  the  ticket  is 
purchased. 

(2)  Issuing  carriers  and  their  agents 
shall  collect  the  PFC's  based  upon  the 
itinerary  at  the  time  of  purchase.  Any 
voluntary  changes  in  itinerary  are 
subject  to  collection  or  refund  of  the 
PFC  as  appropriate. 

(b)  Issuing  carriers  and  their  agents 
shall  note  as  a  separate  item  on  each  air 
travel  ticket  upon  which  a  PFC  is  shown, 
the  total  amount  of  PFC's  paid  by  the 
passenger  and  an  itemization  of  the 
PFC's  imposed  by  each  public  agency. 

(c)  For  each  one-way  trip  on  a 
complete  air  travel  ticket  issuing  air 
carriers  and  their  agents  shall  collect  a 
PFC  from  a  passenger  only  for  the  first 
two  airports  where  PFC's  are  imposed. 

(d)  Issuing  carriers  and  their  agents 
shall  not  collect  PFC's  from  a  passenger 
on  a  flight  for  which  essential  air  service 
compensation  is  being  paid  to  an 
eligible  point  under  Section  419  of  the 
Federal  Aviation  Act. 

(e)  Issuing  carriers  and  their  agents 
shall  not  collect  or  refund  PFC's  from  a 
passenger  for  an  involuntary  change  in 
itinerary.  Collected  PFC's  shall  be 
distributed  as  noted  on  the  air  travel 
ticket 

(f)  Unless  amended  by  subsequent 
notification  by  the  public  agency  or  the 
Administrator,  issuing  carriers  and  their 
agents  shall  stop  collecting  the  PFC  on 
the  charge  expiration  date. 

(g)  Issuing  carriers  and  their  agents 
shall  not  collect  PFC's  from  a  passenger 
whose  air  travel  ticket  was  issued  prior 
to  notification  from  the  airport  of  the 
charge  effective  date,  even  for  travel 
after  the  charge  effective  date. 

{158.47    HandHng  Of  PFC'a. 

(a)  Issuing  carriers  shall  establish  and 
maintain  a  financial  management 
system  to  account  for  such  PFC's  in 
accordance  with  Generally  Accepted 
Accounting  Principles. 

(b)  Passenger  facilify  charge  revenue 
must  be  accounted  for  separately  by 
issuing  carriers. 

9 158.48   Remlttanee  Of  PFC'a. 

Passenger  facilify  charges  collected 
by  issuing  carriers  and  thefr  agents  shall 


be  remitted  to  the  public  agency 
according  to  the  following  schedule: 

(a)  PFC  revenue  collected  fivm  the 
first  day  of  any  month  through  the 
fifteenth  day  of  the  month  shall  be 
remitted  to  the  public  agency  no  later 
than  the  fifteenth  day  of  the  calendar 
month  (or  if  that  date  falls  on  a  weekend 
or  holiday,  the  firat  business  day 
thereafter)  immediately  following  the 
month  of  collection. 

(b)  PFC  revenue  collected  fi^m  the 
sixteenth  day  of  the  month  through  the 
last  day  of  the  month  shall  be  remitted 
to  the  public  agency  no  later  than  the 
last  day  of  the  calendar  month  (or  if  that 
date  falls  on  a  weekend  or  holiday,  the 
first  business  day  thereafter) 
immediately  following  the  month  of 
collection. 

{158.51    Collection  compensation. 

As  compensation  for  collecting, 
handling,  and  remitting  die  PFC  revenue, 
the  issuing  air  carrier  shall  be  entiUed  to 
retain  any  interest  it  may  earn  on  this 
revenue  from  the  time  of  collection  to 
the  time  of  disbursement. 

SUBPART  D-REPORTING, 
RECORDKEEPING  AND  AUDITS 

{158.81    General. 

This  subpart  contains  the 
requirements  for  reporting, 
recordkeeping  and  auditing  of  accoimts 
maintained  by  issuing  carriers  and  their 
agents  and  by  public  agencies. 

{158.63   Reporting  requirements:  public 


(a)  The  public  agency  shall  provide 
the  appropriate  FAA  Airports  office 
with  written  notice  of  the  following: 

(1)  The  date  work  on  die  project 
actually  begins,  within  30  days  of  such 
date; 

(2)  Any  substantial  deviation  fixim  the 
estimated  project  schedule  or  costs  and 
the  public  agency's  proposed  corrective 
action; 

(3)  eo-day  advance  notice  of  physical 
project  completion. 

(4)  Receipt  of  90  percent  of  total 
approved  ITC  revenue,  including 
interest  accrued  on  any  revenue  held  on 
deposit. 

(b)  The  notices  required  under 
puagraph  (a)  of  this  section  may  be 
submitted  in  conjunction  with  a  request 
for  amendment  of  an  approved  PFC 
under  8  158.31. 

{158.65    Reporting  requirement  Issuing 


Each  issuing  carrier  collecting  PFC's 
for  a  public  agency  shall  file  quarterly 
reports  to  the  public  agency  unless 
otherwise  agreed  by  the  issuing  carrier 
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and  public  agency,  providing  an 
accoHOting  ckT  huida  collected  and  funds 
disbuned. 

(a)  Uabsa  oUmtwim  agreed  by  the 
issuing  Gairi«r  and  public  agency, 
reports  shall  identify,  by  airport  and  by 
air  carrier  aad  foreign  air  carrier 
operatiog  at  the  airport  the  total 
passengers  enplaned,  the  passengers 
enplaned  exea|i<  from  collection  under 
SS  158.9. 158.11. 158.13.  aad  the  number 
who  were  exempt  due  to  purchase  of 
tickets  before  this  charge  effective  date. 
The  report  shall  also  identify  any  PFCs 
collected  and  disbursed  but 
subsequently  refunded  to  passengers 
due  to  voluotary  nhannes  in  itinerary. 

(b)  The  report  shall  be  filed  on  or 
before  the  last  day  of  the  calewdar 
month  following  the  calendar  quarter  or 
other  period  agreed  by  the  issuing 
carrier  and  public  agency  for  which 
funds  were  collected. 

}r»J7   Reconfteeptng  and  auditing: 
piMIc  agency. 

(a)  Each  public  agency  shall  keep  on 
deposit  in  an  interest  bearing  account 
any  unliquidated  PFC  revenue  remitted 
to  it  by  air  carriers  and  foreign  air 
carriers.  Interest  earaed  on  such 
revenue  shall  be  used,  in  addition  to  the 
principal  on  deposit,  to  pwy  the 
allowable  costs  of  PFC-funded  projects. 

(b)  Each  public  agency  shall  establish 
and  maintain  for  each  ai^roved 
application  a  separate  accounting  record 
in  accordance  with  GeneraOy  Accepted 
Accounting  principles.  The  accounting 
record  shafl  identify  the  PFC  revenue 
received  from  the  issuing  carriers  and 
their  agents  and  the  amounts  expended 
upon  ench  project 

(c)  Daring  the  period  the  PFC  is 
collected  each  pubhc  agency  shall 
provide  for  an  independent  audit  at 
least  annually  of  each  project  contained 
in  the  approved  application.  A  copy  of 
the  audit  shall  be  provided  upon  request 
to  each  issuing  carrier  that  disbursed 
PFC  revenue  to  the  public  agency  in  the 
period  covered  by  the  audit  and  to  the 
Administrator. 

§15t.6«    Recordkeeping  and  audHIng: 
Imiing  caniera. 

(a)  Issuing  carriers  and  their  agents 
shall  establish  and  maintain  for  each 
public  agency  for  which  it  collects  a  PFC 
an  accounting  record  of  PFC  revenue 
collected,  disbursed,  and  refunded  in 
accordance  %vith  Generally  Accepted 
Accounting  Principles.  The  accounting 
record  shall  ident^  the  airport  and  air 
carrier  or  foreign  air  carrier  on  which 
the  pavsengers  were  enplaned  at  the 
airport. 

(b)  issukig  carriers  aad  their  agents 
shall  provide  for  an  independent  audit 


of  the  PFC  account  aamially.  A  copy  of 
the  audit  shall  be  provided  upon  request 
to  each  public  agency  for  which  a  PFC  is 
collected,  and  to  the  Administrator. 

|1S«.71    Federal  fecordHeeping  and 
audWng  oversigM. 

(a)  The  Administrator  may 
periodically  audit  and/or  review  the  use 
of  PFC  revenue  by  a  public  agency.  The 
purpose  of  the  audit  or  review  is  to 
ensure  the  public  agency  is  in 
compliance  with  the  requirements  of  this 
regulation  and  section  1113(e]  of  the 
Federal  Aviation  Act. 

(b)  The  Administrator  may 
periodically  audit  and/or  review  the 
collection  and  disborsement  by  the 
issuing  carriers  and  their  agents  of  PFC 
revenue.  The  purpose  of  tfie  audit  or 
review  is  to  ensure  tssnlng  carriers  and 
their  agents  are  in  compliance  with  the 
requirements  of  this  regulation  and 
section  1113(e)  of  the  Federal  Aviation 
Act. 

(c)  Public  agencies  and  issuing 
carriers  shall  allow  any  authorized 
representative  of  the  Administrator,  the 
Secretary  of  Transportation,  or  the 
Comptroller  General  of  the  United 
States,  access  to  any  of  its  books, 
documerts.  papers,  and  records 
pertinent  to  PPCs. 

SUBPART  E— TERMINATION  FOR 
CAUSE 


SIStJI 

This  subpart  contains  the  procedures 
for  termination  of  PFC*  for  cause  and 
loss  of  Federal  airport  grant  funds. 

9  158.83    Termmatloa  of  authority  to 
Impose  PFC's. 

(a)  The  Administrator  may  enter  into 
informal  resolution  with  the  public 
agency  or  any  other  affected  party  if. 
after  review  under  S  158.71,  there  are 
concerns  that  PFC  revenue  is  not  being 
used  in  accordance  with  this  regulation 
or  with  section  1113(e]  of  the  Fmleral 
Aviation  Act. 

(b)  Termination  of  authority.  If 
informal  resolution  is  not  success&il,  the 
Administrator  will  begin  proceedings  to 
terminate  the  public  agency's  authority 
to  impose  a  PFC. 

(1)  The  Administrator  will  publish  a 
notice  of  proposed  termination  in  the 
Federal  Register  and  supply  a  copy  to 
the  public  agency.  This  notice  shall  list 
the  scope  of  the  proposed  termination, 
the  basis  for  the  proposed  action  and 
date  for  filing  written  comments  or 
objections  by  all  interested  parties  and 
requests  for  hearing  by  the  public 
agency.  This  notice  shall  also  identify 
the  corrective  actions  the  public  agency 
can  take  to  avoid  halher  proceedings. 
The  due  date  for  comments  and 


corrective  action  shaB  be  30  days  after 

publication  of  the  notice. 

(2)  If  requested  by  the  pubhc  agency, 
a  public  hearing  will  be  held  prior  to  the 
Administrator's  final  decision. 

(3)  The  Administrator  will  publish  a 
notice  in  the  Federal  Register  advising 
of  the  final  decision  to  terminate  in 
whole  or  in  part  the  authorify  to  impose 
a  PFC  or  to  continue  the  authority.  A 
copy  of  the  notice  wifl  also  be  provided 
to  the  public  agency.  The  authority  shall 
only  be  terminated  upon  the 
Administrator's  decision  that  the  PFC- 
revenue  is  not  being  used  in  accordance 
with  this  regalation  or  section  1113(e]  of 
the  Federal  Aviation  Act. 

(4)  Within  10  days  of  the  notice  of  the 
Administrator's  decision,  the  public 
agency  shaU  provide  the  FAA  airports 
office  with  a  listing  of  the  air  carriers 
and  foreign  air  carriers  operating  at  the 
airport  and  all  other  issuing  carriers  that 
have  remitted  PFC  revenue  to  the  public 
agency  in  the  preceding  12  months. 

(5)  The  FAA  will  provide  a  copy  of  the 
Federal  Register  notice  to  each  of  the  air 
carriers  and  foreign  air  carriers 
identified  in  (4).  Such  carriers  are 
responsible  for  terminating  or  modifying 
PFC  collection  no  later  than  30  days 
after  the  date  of  notiflcation  by  the 
FAA. 

91SS.85    Lass  Of  federal  airport  grant 
funds. 

(a)  If  the  Administrator  determines,  in 
accordance  with  S  158.83.  or  after 
review  under  f  158.71  that  revenue 
derived  from  a  PFC  is  excessive  or  is  not 
being  used  as  approved,  the 
Administrator  may  redace  the  amount  of 
funds  otherwise  payable  to  the  public 
agency  under  section  507  of  the  AAIA  of 
1982. 

(b)  The  amount  of  the  redaction  under 
paragraph  (a)  of  this  section  shall  equal 
the  excess  collected,  or  the  anu)unt  not 
used  in  accordance  with  this  regulation. 

(c)  A  redaction  under  paragraph  fa)  of 
thiis  section  shall  not  constitute  a 
withholding  of  approval  of  a  grant 
application  or  the  payment  of  funds 
under  an  approved  grant  witfiin  ttie 
meaning  of  49  U.S.C.  app.  2218. 

Subpart  F— R«duction  in  Airport 
improvement  Program 
ApporHoniiMiits 

9158.91    GeneraL 

This  subpart  describes  the  reduction 
in  funds  apportioned  to  a  large  or 
medium  hub  airport  that  imposes  a  PFC 

9158.93    Pubiicegsartesiuiimto 
reduction. 

The  funds  apportioned  under  section 
507(a)(1)  of  the  Afaport  and  Airway 
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Improvement  Act  of  19S2  to  a  pubhc 
agency  for  a  specific  primary 
coomiercial  service  airport  Hiat  it 
controls  will  be  reduced  if — 

(a)  Sudi  atrpOTt  enplanes  0.25  percent 
or  onre  of  the  total  annaal 
enpianements  in  the  United  States,  and 

(b)  The  public  agency  imposes  a  PFC 
at  such  airport 

9  158.95    impiamentaUon  to  reduction. 

(a)  A  reduction  in  apportioned  funds 
will  be  applied  beginning  in  the  fiscal 
year  immediately  ibllowing  the 
Administrator's  approval  and  will  be 
applied  in  each  succeeding  fiscal  year  in 
which  the  public  agency  imposes  a  H^C. 

(b)  A  reduction  in  apportioned  funds 
in  a  fiscal  year  shaU  bie  an  amount  equal 
to  50  percent  of  the  PFC  revenue 
forecast  for  the  fiscal  year,  except  that 
the  maximum  reduction  in  a  fiscal  year 
shall  not  exceed  SO  percent  of  the  funds 
that  would  otherwise  be  apportioned  to 
the  public  agency  based  on  passengers 
en{rianing  at  the  airport 

(c)  The  reduction  in  apportioned  funds 
will  be  calculated  at  the  beginning  of 
each  fiscal  year  based  on  the  projected 
PFC  revenue  for  such  year. 

(d)  B  the  projection  of  PFC  revenue  in 
a  fiscal  year  is  inaccurate,  the  reduction 
in  apportioned  funds  may  be  increased 
or  decreased  in  the  following  fiscal  year, 
except  that  any  further  reduction  shall 
not  cause  the  total  reduction  to  exceed 
50  percent  of  such  apportioned  amount 
as  would  otherwise  be  apportioned  in 
any  fiscal  year. 

Appendix  A  to  Part  158— Application 
Form 

APPLICATION  FOR  APPROVAL  OF 
PASSENGER  FACILITY  CHARGE  (PFC) 

Date  submitted:  

Date  received: 

Agency  use: '■ 

New 


Amendment 

1.  Legal  name  and  address  of  public  agency 

2.  Name  and  phone  no.  of  persos  to  contact 

3.  Amount  of  PFC    $1S)0    SZ.00    S3XM 

4.  Proposed  collection  period 

Charge  effective  date 

Charge  expiration  date . 


5.  Brief  wori(  descriptiao  or  change  in  project 

scope: 

6.  Estimated  funding 

a.  Project  costs 

b.  Anticipated  revenue 
PFCs 

Federal 

State 

Local 

Other 

Total 

7.  To  the  best  of  my  knowledge  and  belief,  all 

data  in  this  application  is  true  and 
correct.  The  document  has  been  duly 
authorized  by  the  governing  body  of  the 
public  agency  and  the  public  agency  will 
comply  with  the  attached  assurances  if 
the  application  is  approved. 


Typed  same  of  Antiisrized  Representative 

Title 

Tie.  No. 

Signature  of  Autiionzed  Representative 
Date  signed 

Appendix  B  to  Part  158 — Assurances 

A.  General. 

1.  These  assurances  shall  be  compUed  with 
in  the  conduct  of  a  project  funded  with  a 
passenger  facility  charge  (PFC). 

2.  These  asaurancea  are  required  to  be 
submitted  aa  part  of  the  application  for 
approval  of  authority  to  impose  a  PFC  under 
the  provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990. 

3.  Upon  approval  by  the  administrator  of 
an  application,  the  public  agency  is 
responsible  for  compliance  with  these 
assurances. 

B.  Public  agency  certification.  The  public 
agency  hereby  assures  and  certifies,  with 
respect  to  this  approval  that: 

1.  It  will  comply  with  all  provisions  of  14 
CFR  part  158. 

2.  Responsibility  and  authority  of  the 
public  agency.  It  has  legal  authority  to 
impose  a  PFC  and  to  Tmance  and  carry  out 
the  proposed  project;  that  a  resolution, 
motion  or  similar  action  has  been  duly 
adopted  or  passed  as  an  official  act  of  the 
public  agency's  governing  body  authorizing 
the  niing  of  the  application,  including  all 
understandings  and  assurances  contained 
thei«in,  and  directing  and  authorizing  the 
person  identified  as  the  official 
representative  of  the  public  agency  to  act  in 
connection  with  the  application  and  to 
provide  such  additional  information  as  may 
be  required. 

3.  It  has  complied  with  all  applicable  local 
laws  and  regulations. 

4.  Fund  availability.  It  has  sufficient  funds 
that  that  portion  of  the  project  costs  not  to  be 
paid  by  PFC  revenue.  It  has  sufficient  funds 
available  to  assure  operation  and 
maintenance  of  items  funded  in  whole  or  in 
part  by  PFC  revenue. 

5.  EJivironmental  requirements.  It  will 
comply  with  tlie  regulations  of  the  Coimcil  an 
EnviroDjnental  Quality,  promulgated  pursuant 
to  the  National  Environmental  Policy  Act  of 
1969. 

8.  Safety  and  security  prerequisites.  Prior 
to  imposing  a  ITC,  all  safety  and  security 
equipment  required  by  regulation  will  be 
provided  for  at  all  airports  under  its  control. 
If  such  equipment  has  not  yet  been  installed, 
it  will  demonstrate  to  the  satisfaction  of  the 
Administrator  a  plan  and  schedule  for 
providing  same,  that  may  include  tlie  use  of 
PFC  revenue  to  satisfy  the  requirement. 

7.  Nonexclusivity  of  contractual 
agreements.  It  will  not  enter  into  an  exclusive 
long-term  lease  or  use  agreement  with  an  air 
carrier  or  foreign  air  carrier  for  projects 
funded  by  PFC  revenue.  Such  leases  or  use 
agreements  will  not  preclude  the  public 
agency  from  funding,  developing,  or  assigning 
new  capacity  at  the  airport  with  PFC 
revenue. 

8.  Competitive  access.  If  will  not  enter  into 
any  lease  or  use  agreement  with  any  air 
carrier  or  foreign  air  carrier  for  any  facility 
financed  in  whole  or  in  part  with  revenue 


derived  from  a  passenger  fadfity  diarge 
unless  such  agreement  for  such  facility — 

a.  Contains  no  carryover  provision 
regarding  a  renewal  option  which,  upon 
expiration  of  the  original  lease,  would 
operate  to  automatically  extend  the  term  of 
such  agreement  with  such  carrier  in 
preference  to  any  potentially  competing  air 
carrier  or  foreign  air  carrier  seeking  to 
negotiate  a  lease  or  use  agreement  for  such 
facilities;  and 

b.  Contains  a  provision,  applicable  to  any 
air  carrier  or  foreign  air  carrier  having  an 
exclusive  lease  or  use  agreement  for  existing 
facilities  at  such  airport,  which  operates  to 
prevent  such  carrier  from  leasing  PPG 
financed  facilities  if  any  portion  of  its 
existing  exciusrve-use  facilities  is  either  not 
fully  utilized  or  not  made  available  for  use  by 
potentially  competing  air  carriers  or  foreign 
air  carriers. 

9.  Rates,  fees,  and  charges,  a.  It  will  not 
treat  PFC  revenue  as  airport  revenue  for  the 
purpose  of  estabhshing  a  rate,  fee.  or  charge 
pursuant  to  a  contract  with  an  air  carrier  aad 
foreign  air  carrier. 

b.  It  will  not  include  in  its  rate  base  by 
means  of  depredation,  amortization,  or  any 
other  mettrod  that  portion  of  the  capital  costs 
of  a  project  paid  for  by  WC  revenue  for  the 
purpose  of  establishing  a  rate,  fee.  or  charge 
pursuant  to  a  contract  with  an  air  carrier  or 
foreign  air  carrier. 

c.  With  respect  to  a  project  for  terminal 
develcpmoit.  gates  and  related  areas,  or  a 
facility  occupied  or  used  by  one  or  more  air 
carriers  and  foreign  air  carriers  on  an 
exdusive  or  preferential  basis,  the  rates,  fees, 
and  charges  payable  by  such  carriers  that  use 
such  facilities  will  be  no  less  than  the  rates, 
fees,  and  charges  paid  air  carriers  and  foreign 
air  carriers  using  similar  facilities  at  the 
airport  that  were  not  financed  by  PFC 
revenue. 

10.  Policies,  standards,  and  specifications. 
It  win  carry  out  the  project  in  accordance 
with  FAA  airport  design,  construction  and 
equipment  standards  and  specifications 
contained  in  advisory  circulars  current  on  the 
date  of  apphcation  submission. 

11.  Recordkeeping  and  audit.  It  will 
maintain  an  accounting  record  for  audit 
purposes  for  a  period  of  3  years  after 
completion  of  the  project  or  as  long  as  FPC 
revenue  is  collected  to  finance  the  project, 
whichever  is  longer.  All  records  will  satisfy 
the  requirements  of  14  CFR  part  158  and  will 
contain  documentary  evidence  for  all  items  of 
project  costs. 

12.  Reports.  It  will  submit  reports  in 
accordance  with  the  requirements  of  14  CFR 
part  158,  subpart  D,  and  as  the  Administrator 
may  reasonably  request. 

Issued  in  Washington,  DC  on  January  31. 
1991. 

Paul  L  Galis, 

Director,  Office  of  Airport  Planning  and 
Programming. 

(FR  Doc.  91-2670  filed  1-31-91;  3:02  pmj 
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14CFRPart15< 

(Docket  Na  263SS] 
RIN  2120-AM7 

PasMnger  FadlHy  Charges 

AOINCy:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  public  meeting. 

•UMHAIIY:  This  notice  announces  a 
meeting  to  provide  an  opportunity  for 
public  comment  on  proposed  new 
regulations  to  implement  a  passenger 
facility  charge  program.  The  proposed 
regulations  are  intended  to  implement 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  which  requires 
the  Department  of  Transportation  to 
issue  regulations  within  180  days  under 
which  a  public  agency  may  be 
authorized  to  impose  an  airport 
passenger  facility  charge  (PFC)  at  a 
commercial  service  airport  it  controls. 
The  proceeds  from  such  PFC's  are  to  be 
used  to  finance  eligible  airport-related 
projects  that  preserve  or  enhance 
capacity,  safety  or  secvirity  of  the 
national  air  transportation  system, 
reduce  noise  from  an  airport  which  is 
part  of  such  system,  or  furnish 
opportimities  for  enhanced  competition 
between  or  among  air  carriers.  The 
proposed  rule  sets  forth  procedures  for 
public  agency  applications  for  authority 
to  impose  PFCs,  for  FAA  processing  of 
such  applications,  for  collection  and 
remittance  of  PFC's  by  air  carriers,  for 
recordkeeping  and  auditing  by  air 
carriers  and  public  agencies,  for 
terminating  PFC  authority,  and  for 
reducing  Federal  grant  funds 
apportioned  to  large  and  medium  hub 
airports  imposing  a  PFC.  In  addition  to 
this  public  meeting,  the  FAA  is  soliciting 
written  comments  on  the  notice  of 
proposed  rulemaking  published 
concurrently  with  this  notice.  The 
written  and  oral  comments  received  at 
this  meeting,  together  with  written 
comments  submitted  in  response  to  the 
notice  of  proposed  rulemaking,  will 
assist  the  FAA  in  its  consideration  of 
issuing  a  final  rule. 

DATES:  The  public  meeting  will  be  held 
on  February  15, 1991.  from  9  a.m.  to  4 
p.m.  Registration  will  begin  at  8  a.m. 
Due  to  security  requirements,  early 


arrival  is  encouraged.  Requests  to  make 
a  presentation  should  be  made  by 
February  12, 1991. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  FAA  Auditorium.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.,  3rd  Floor, 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  to  present  a  statement  at  the 
meeting  or  questions  about  the  logistics 
of  the  meeting  should  be  directed  to  Ida 
Klepper,  Office  of  Rulemaking,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-9688. 

Questions  concerning  the  subject 
matter  of  the  meeting  should  be  directed 
to  Lowell  H.  lohnson,  Office  of  Airport 
Planning  and  Programming,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3831. 
SUPPUEMENTARY  INFORMATION: 

Participation  at  the  Meeting 

Interested  persons  are  invited  to 
attend  the  meeting  and  to  participate  by 
making  oral  or  written  statements.  Each 
person  who  wishes  to  present  a 
statement  at  the  meeting  should  direct 
the  request  to  the  first  person  listed  in 
the  section  entitled  "FOR  further 
INFORMATION  CONTACT."  Requests  must 
be  received  on  or  before  February  12, 
1991.  Late  requests  to  present  a 
statement  will  be  honored  if  there  is 
time  available  during  the  meeting; 
however,  the  names  of  those  individuals 
may  not  appear  on  the  written  agenda. 
To  the  extent  practicable,  speakers  are 
encouraged  to  submit  a  copy  of  any 
written  material  to  be  presented  orally 
during  the  meeting,  prior  to  the  meeting. 
Written  statements  should  be  submitted 
in  triplicate  and  will  be  made  a  part  of 
the  docket.  Presentations  will  be 
scheduled  on  a  first-come  first-serve 
basis.  In  order  to  accommodate  as  many 
speakers  as  possible,  we  suggest 
commenters  present  summaries  of  their 
written  material.  The  amount  of  time 
allocated  to  each  speaker  may  be  less 
than  the  amount  of  time  requested. 


Meeting  Procedures 

The  following  procedures  are 
established  by  the  FAA  to  facilitate  the 
meeting: 

1.  There  will  be  no  admission  fee  or 
other  charge  to  attend  and  to  participate 
in  the  meeting.  The  meeting  will  be  open 
to  all  persons  who  register  on  the  day  of 
the  meeting  subject  to  availability  of 
space  in  the  meeting  room.  If 
practicable,  the  meeting  may  be 
accelerated  to  enable  adjournment  in 
less  time  than  currently  is  scheduled. 

2.  Representatives  of  the  FAA  will 
preside  over  the  meeting.  A  panel  of 
DOT/FAA  personnel  involved  in  the 
rulemaking  process  will  be  present  at 
the  meeting. 

3.  The  meeting  will  be  recorded  by  a 
court  reporter.  A  transcript  of  the 
meeting  will  be  included  in  the  public 
docket.  Any  person  who  is  interested  in 
purchasing  a  copy  of  the  transcript 
should  contact  the  court  reporter 
directly. 

4.  The  FAA  will  review  and  consider 
all  material  presented  by  a  participant  - 
at  the  meeting.  All  comments,  position 
papers,  and  material  presenting  views  or 
arguments  related  to  the  discussion 
topics  will  be  accepted  and  entered  into 
the  public  docket. 

5.  Statements  may  be  made  by 
members  of  the  meeting  panel  to 
facilitate  discussion  of  the  issues  or  to 
clarify  issues.  Any  statement  made 
during  the  meeting  by  a  member  of  the 
meeting  panel  is  not  intended  to  be,  and 
should  not  be  construed  as,  a  position  of 
the  FAA  on  the  final  rulemaking. 

6.  The  meeting  is  designed  to  solicit 
public  views  and  information  on 
passenger  facility  charges.  Therefore, 
the  meeting  will  be  conducted  in  an 
informal  and  nonadversarial  manner. 
An  individual  will  not  be  subject  to 
cross-examination  by  any  other 
participant;  however,  any  member  of  the 
meeting  panel  is  entitled  to  ask 
questions  in  order  to  clarify  a  statement 
made  at  the  meeting  or  a  statement 
contained  in  material  submitted  by  a 
meeting  participant. 

Issued  in  Washington,  DC  on  January  31, 
1991. 

Paul  L.  Galis, 

Director  Office  of  Airport  Planning  and 
Programming. 

[FR  Doc.  91-2673  Filed  l-31-«;  3:02  pmj 
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Proclamation  6243  of  February  1,  1991 

For  a  National  Day  of  Prayer,  February  3,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  one  Nation  under  God,  we  Americans  are  deeply  mindful  of  both  our 
dependence  on  the  Almighty  and  our  obligations  as  a  people  He  has  richly 
blessed.  From  our  very  beginnings  as  a  Nation,  we  have  relied  upon  God's 
strength  and  guidance  in  war  and  peace.  Entrusted  with  the  holy  gift  of 
freedom  and  allowed  to  prosper  in  its  great  light,  we  have  a  responsibility  to 
serve  as  a  beacon  to  the  world — to  use  our  strength  and  resources  to  help 
those  suffering  in  the  darkness  of  tyranny  and  repression. 

Today  the  United  States  is  engaged  in  a  great  struggle  to  uphold  the  principles 
of  national  sovereignty  and  international  order  and  to  defend  the  lives  and 
liberty  of  innocent  people.  It  is  an  armed  struggle  we  made  every  possible 
effort  to  avoid  through  extraordinary  diplomatic  efforts  to  resolve  the  matter 
peacefully,  yet — given  no  choice  by  a  ruthless  dictator  who  would  wield 
political  and  economic  hegemony  over  other  nations  through  force  and 
terror — it  is  a  struggle  we  wage  with  conviction  and  resolve.  Our  cause  is 
moral  and  just. 

However  confident  of  our  purpose,  however  determined  to  prevail,  we  Ameri- 
cans continue  to  yearn  for  peace  and  for  the  safety  of  our  service  men  and 
women  in  the  Persian  Gulf.  With  these  great  hopes  in  mind,  I  ask  all 
Americans  to  unite  in  humble  and  contrite  prayer  to  Almighty  God.  May  it 
please  our  Heavenly  Father  to  look  upon  this  Nation,  judging  not  our  worthi- 
ness but  our  need,  and  to  grant  us  His  continued  strength  and  guidance.  May 
He  watch  over  and  support  the  courageous  members  of  our  Armed  Forces, 
their  loving  families,  as  well  as  the  forces  of  those  nations  that  have  joined  the 
coalition  to  liberate  Kuwait  and  to  deter  further  Iraqi  aggression. 

Today,  as  we  turn  our  hearts  toward  Heaven,  let  us  also  pray  especially  for 
those  brave  and  selfless  military  personnel  who  have  earned  their  final  rest  in 
the  arms  of  God.  Let  us  ask  Him  to  strengthen  and  console  their  families,  and 
let  us  also  remember  all  those  innocent  civilians,  wherever  they  may  be,  who 
have  been  affected  by  this  conflict. 

"All  this  being  done,  in  sincerity  and  truth,"  as  President  Lincoln  once  wrote, 
"Let  us  then  rest  humbly  in  the  hope  authorized  by  the  Divine  teachings,  that 
the  united  cry  of  the  Nation  will  be  heard  on  high,  and  answered  .  .  ."  by 
Almighty  God,  our  refuge  and  strength,  our  rock  and  our  salvation. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  ^resident  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  February  3, 1991,  as  a  National  Day 
of  Prayer.  I  ask  that  Americans  gather  in  homes  and  places  of  worship  to  pray 
for  the  members  of  Operation  Desert  Storm;  for  their  families;  and  for  all  those 
innocent  persons,  wherever  they  may  be,  who  suffer  as  a  result  of  the  conflict 
in  the  Persian  Gulf.  I  ask  that  prayer  be  made  for  American  military  com- 
manders in  the  region  and  for  the  forces  of  other  nations  that  have  joined  in 
the  coalition  to  liberate  Kuwait.  I  also  urge  the  American  people  and  their 
elected  representatives  to  give  thanks  to  God  for  His  mercy  and  goodness  and 
humbly  to  ask  for  His  continued  help  and  guidance  in  all  our  endeavors.  Let  us 
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pray  this  day,  and  every  day  hereafter,  for  peace.  And  may  God  keep  this 
coimtry  as  one  great  Nation  under  Him  forever. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  Ist  day  of 
February,  in  the  year  of  our  Lord  nineteen  hundred  and  n'nety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifteenth. 


[FR  Doc  91-2901 
FUed  2-4-01:  lft42  am] 
Billing  code  3195-01-M 
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Eifitoiial  note:  For  the  President's  radio  address  of  Feb.  2,  on  the  National  Day  of  Prayer,  see  the 
Weekly  Compilation  of  Presidential  Documents  (voL  27,  no.  6). 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Notice  of  Tranemittal  of  Preview 
Sequestration  Report  for  Fiscal  Year 
1992  to  the  President  and  Congress 

February  4, 1991. 

Pursuant  to  Section  254(b)  of  the 
Balanced  Budget  and  Emergency  Deflcit 
Control  Act  of  1985,  as  amended,  the 
Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Preview  Sequestration  Report  for  Fiscal 
Year  1992  to  the  President,  the  Speaker 
of  the  House  of  Representatives,  and  the 
President  of  the  Senate. 

Darrall  A.  loluisoa. 

Assistant  Director  for  Administration. 
[FR  Doc.  91-2936  Filed  2-4-91;  12.-08  pm) 
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agency/subject  indexes. 
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which  lists  the  agencies  and  functions  of  the 
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changed  in  name  subsequent  to  March  4,  1933. 
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Federal  Register,  National  Archives  and  Records 
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status,  and,  where  applicable,  its  location  in 
this  volume. 

Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington.  DC  20402-9325 


(Mir  ProoMMng  Codi: 

♦6661 


Superintendent  of  Documents  Publications  Order  Form 


I I  V ESa  please  send  me  the  following  indicated  publication: 


Charge  your  order.    I^K 


It's  easy! 


To  tax  your  orders  and  inquiries -(202)  275-0019 


copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 

The  total  cost  of  my  order  is  $ .  (International  customers  please  add  25  % . )  Prices  include  regular  domestic  postage  and 

handling  and  are  good  through  1/90   After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Pavment: 


(Company  or  personal  name) 


(Please  lypc  or  print) 


(Additional  address'attcntion  line) 


I I  Check  payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account        I    I    I    I    I    I    I    I  ~| I 

I I  VISA  or  MasterCard  Account 


(Street  address) 


(City.  State.  ZIP  Code) 
( ) 


1                            1                        II 

Thank  you  for  vour  order! 

(Credit  card  expiration  date) 

(Daytime  phone  including  area  c(xlc) 


(Signature) 


Mail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington.  DC  20402-9325 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1989 
SUPPLEMENT:  Revised  January  1.  1990 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
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FOR: 


WHO: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 


The  OfTice  of  the  Federal  Register.  * 

WHATi      Free  public  t>rieringt  (approximately  3  hours)  to  present: 
t  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  pubhc's  role  in  the 
development  of  regulatioiu. 

2.  The  relationship  l>etween  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  Introduction  to  the  finding  aids  of  the  FR/CFR 
system. 


WHY: 


To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  February  28,  at  9«)  a.m. 

WHERE:  Office  of  the  Federal  Register, 

First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington.  DC 

RESERVATIONS:  202-523-5240 

LOS  ANGELES.  CA 

WHEN:  March  4,  at  9:00  a.m. 

WHERE:  Federal  Building. 

300  N.  Los  Angeles  St 
Conference  Room  8544 
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RESERVATIONS:  1-800-726-4995 


SAN  DIEGO.  CA 
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680  Front  St 
Conference  Room  45-13 
San  Diego.  CA 

RESERVATIONS:  1-600-726-4995 
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Presidential  Documents 


The  President 


PEodamatkm  8244  of  Felmiaiy  4,  1991 

To  Amend  the  Generalized  System  of  Preferences 


By  Um  President  of  the  United  States  of  America 

A  Prodamation 

1.  In  Proclamation  5758  of  December  24,  1987,  the  President  determined, 
pursuant  to  sections  502(b)(7),  502(c)(7),  and  504  of  the  Trade  Act  of  1974,  as 
amended  (the  1974  Act)  (19  U.S.C.  2462(b)(7),  2462(c)(7).  and  2464),  that  it  was 
appropriate  to  provide  for  the  suspension  of  preferential  treatment  under  the 
Generalized  System  of  Preferences  (GSP)  for  articles  that  are  eligible  for  such 
treatment  and  that  are  imported  from  Chile.  Such  suspension  was  the  result  of 
a  Presidential  determination  that  Chile  had  not  taken  and  was  not  taking  steps 
to  afford  internationally  recognized  worker  rights,  as  defined  in  section 
502(a)(4)  of  the  1974  Act  (19  U.S.C.  2462(a)(4)). 

2.  After  a  review  of  the  current  situation  in  Chile,  I  have  determined  that  Chile 
has  taken  or  is  taking  steps  to  afford  internationally  recognized  worker  rights, 
as  defined  in  section  502(a)(4l  of  the  1974  Act.  Fiirther,  pursuant  to  sections 
501  and  502  of  the  1974  Act  (19  U.S.C.  2461  and  2462),  and  after  taking  into 
accotmt  the  factors  set  forth  in  such  sections,  I  have  determined  that  it  is 
appropriate  to  terminate  the  suspension  of  preferential  treatment  xmder  the 
GSP  for  articles  that  are  currently  eligible  for  such  treatment  and  that  are 
imported  from  Chile  and  to  redesignate  Chile  as  a  beneficiary  developing 
country  for  purposes  of  the  GSP. 

3.  Pursuant  to  section  504  of  the  1974  Act  (19  U.S.C.  2464),  the  President  may 
withdraw,  suspend,  or  limit  the  application  of  duty-free  treatment  imder  the 
GSP  with  respect  to  any  article  or  with  respect  to  any  country  upon  consider- 
ation of  the  factors  set  forth  in  sections  501  and  502(c)  of  the  1974  Act  (19 
U.S.C.  2461  and  2462(c)).  I  have  determined,  pursuant  to  section  504(a)  of  die 
1974  Act,  that  Chile  should  not  receive  preferential  tariff  treatment  under  the 
GSP  with  respect  to  certain  eligible  articles. 

4.  Section  604  of  the  1974  Act  (19  U.S.C.  2483)  authorizes  the  President  to 
embody  m  the  Harmonized  Tariff  Schedule  of  the  United  States  (HTS)  the 
substance  of  the  provisions  of  that  Act,  and  of  other  acts  affecting  import 
treatment,  and  actions  thereunder. 

NOW.  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States,  including  but  not  limited  to  sections  501,  502,  504, 
and  604  of  the  1974  Act,  do  proclaim  that 

(1)  In  order  to  redesignate  Chile  as  a  beneficiary  developing  country  for 
purposes  of  the  GSP,  general  note  3(c)(ii)(A)  to  the  HTS,  listing  those  countries 
whose  products  are  eligible  for  benefits  of  die  GSP,  is  modified  by  inserting  in 
alphabetical  order  in  the  list  of  independent  countries  "Chile". 

(2)  In  order  to  provide  that  Chile  should  not  be  treated  as  a  beneficiary 
developing  country  with  respect  to  certain  eligible  articles  for  purposes  of  the 
GSP,  the  Rates  of  Duty  1-Special  subcolumn  for  each  of  the  HTS  provisions 
enimierated  in  section  A  of  the  Armex  to  this  proclamation  is  modified  by 
deleting  from  such  subcolumn  for  such  HTS  provisions  the  symbol  "A"  in 
parentheses,  and  by  inserting  the  symbol  "A*"  in  Ueu  thereof. 


'  1 
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(3)  In  order  to  provide  that  Chile  should  not  be  treated  as  a  beneficiary 
developing  country  with  respect  to  certain  eligible  articles  for  purposes  of  the 
GSP,  general  note  3(c)(ii)(D)  to  the  HTS  is  modified  as  provided  in  section  B  of 
the  Annex  to  this  proclamation. 

(4)  Any  provisions  of  previous  proclamations  and  Executive  orders  inconsist- 
ent with  the  provisions  of  this  proclamation  are  hereby  superseded  to  the 
extent  of  such  inconsistency. 

(5)  The  amendments  made  by  this  proclamation  shall  be  effective  with  respect 
to  articles  both:  (i)  imported  on  or  after  January  1,  1976.  and  (ii)  entered,  or 
withdrawn  from  warehouse  for  consumption,  on  or  after  the  date  of  publica- 
tion of  this  proclamation  in  the  Federal  Register. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day  of 
February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifteenth. 


BiUins  code  3196-01-M 


"^ 
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ANNEX 

Modifications  to  the  HTS 

Effective  as  to  articles  entered  on  or  after  the  date  of 
publication  of  this  proclamation  in  the  Federal  Resister 


Section  A.   For  the  following  HTS  provisions,  in  the  Rates 
of  Duty  1-Special  subcolumn,  delete  the  symbol  "A"  and 
insert  "A*"  in  lieu  thereof: 


7402.00.00 
7403.11.00 
7403.12.00 
7403.13.00 
7403.19.00 


7403.21.00 
7403.22.00 
7403.23.00 
7403.29.00 


Section  B.   General  note  3(c)(ii)(D)  is  modified — 

(a)  by  adding  in  numerical  sequence  the  following  HTS 
provisions  and  countries  set  opposite  them: 


7402.00.00 
7403.11.00 
7403.12.00 
7403.13.00 
7403.19.00 


Chile 
Chile 
Chile 
Chile 
Chile 


7403.21.00  Chile 

7403.22.00  Chile 

7403.23.00  Chile 

7403.29.00  Chile 


,  (b)  by  adding,  in  alphabetical  order,  "Chile"  opposite 
HTS  subheading  1005.90.20. 


IFR  Doc.  91-3045 
Filed  Z-t-m;  4:48  pm] 
Billing  code  319S-(n-€ 
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Executive  Order  12749  of  February  4.  1991 

Additions  to  Level  IV  of  the  Executive  Schedule 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  section  5317  of  title  5  of  the  United 
States  Code,  and  in  order  to  place  additional  positions  in  Level  IV  of  the 
Executive  Schedule,  Section  1-101  of  Executive  Order  No.  12154,  as  amended, 
is  further  amended  by  adding  thereto  the  following  new  subsections: 

"(h)  Director,  Office  for  Victims  of  Crime,  Department  of  Justice, 
"(i)  Director,  Bureau  of  Justice  Assistance,  Department  of  Justice." 


[FR  Ooc.  91-3044 
nied  2-4-91:  4:37  pm] 
Billing  code  3195-01^4 


THE  WHITE  HOUSE, 
February  4,  1991. 
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Presidential  Documents 


Presidential  Determination  No.  91-15  of  January  15, 1991 

Presidential  Detennination  on  Military  Assistance  to  El  Salva- 
dor 


Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  section  531(d)  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appropriations  Act  1991 
(Public  Law  101-513)  (the  "Act"),  I  hereby  determine  that: 

(1)  proof  exists  that  the  Farabundo  Marti  Liberation  Front  ("FMLN")  is 
continuing  to  acquire  or  receive  significant  shipments  of  lethal  military  assist- 
ance from  outside  El  Salvador,  and  this  proof  has  been  shared  with  the 
Congress;  and 

(2)  the  FMLN  is  engaging  in  acts  of  violence  directed  at  civilian  targets,  and 
is  failing  to  control  such  activities  by  elements  subject  to  FMLN  control. 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the 
United  States,  including  3  U.S.C.  301,  I  hereby  delegate  to  the  Secretary  of 
State  the  functions  conferred  by  section  531(i)  of  the  Act 

You  are  authorized  and  directed  to  report  this  Determination  to  the  Congress, 
and  to  publish  it  in  the  Federal  Register. 


[FR  Doa  01-2996 
Filed  2-4-91;  2:46  pm] 
Billing  code  3195-01-^ 


THE  WHITE  HOUSE. 
Washington,  January  15,  1991. 


"^ 


Editorial  note:  For  die  statement  by  Press  Secretary  Fitzwater  on  the  conditional  release  of 
military  aid  to  El  Salvador,  see  the  Weekly  Compilation  of  Presidential  Documents  (voL  27.  p.  49). 
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Presidential  Documents 


Presidential  DeterminaticMi  No.  91-16  of  January  16, 1991 

Detenmnation  To  Authorize  Drawdown  Under  Section  506  of 
the  Foreign  Assistance  Act  for  Turicey 


MMnorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  506(a)(1)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended.  22  U.S.C.  2318(a)(1)  (the  "Act").  I  hereby 
determine  that:  s. 

(1)  an  unforeseen  emergency  exists  which  requires  immediate  military 
assistance  to  Turkey;  and 

(2)  the  emergency  requirement  cannot  be  met  under  the  authority  of  the 
Arms  Export  Control  Act  or  any  other  law  except  section  506  of  the  Act. 

Therefore,  I  hereby  authorize  the  provision  of  up  to  $32,000,000  in  defense 
articles  from  the  stocks  of  the  Department  of  Defense,  defense  services  of  the 
Department  of  Defense,  and  military  education  and  training  to  Turkey  for  the 
purposes  of  chapter  2  of  part  II  of  the  Act. 

You  are  hereby  authorized  and  directed  to  transmit  this  determination  to  the 
Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


|FR  Doc.  01-2997 
FUed  2-i-91:  2:47  pm] 
Billing  code  319S-01-K 


THE  WHITE  HOUSE, 
Washington,  January  16,  1991. 


"^ 
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Presidential  Documents 


Presidential  Determination  No.  91-17  of  January  16,  1991 

Provision   of  Nfilitary   Assistance   for  Turkey   Under   Section 
614(a)(2)  of  the  Foreign  Assistance  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  614(a)(2)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2364(a)(2),  I  hereby  determine 
that  it  is  vital  to  the  national  security  interests  of  the  United  States  to  fmance 
the  sale  of  defense  articles  and  services  to  Turkey,  notwithstanding  any 
provision  of  law  within  the  scope  of  section  614(a)(2),  including  any  provision 
of  law  that  restricts  the  amount  of  assistance  that  can  be  provided  to  Turkey 
to  carry  out  the  provisions  of  section  23  of  the  Arms  Export  Control  Act.  I 
hereby  authorize  the  making  of  up  to  $50,000,000  in  such  financing. 

You  are  hereby  authorized  and  directed  to  transmit  this  determination  to  the 
Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


IFR  Doc.  91-2998 
Filed  2-4-01:  2:48  pm] 
Billing  code  3195-01-M 


THE  WHITE  HOUSE, 
Washington,  January  16,  1991. 
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this  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appUcat>ility  and  legal  effect,  nrtost 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
putilished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

WOOK. 


DEPARTMENT  OF  ENERGY 

FMl«ral  Energy  Regulatory 
Commission 

18CFRPart385 

[Docket  fto.  RMSO-1 1-001;  Order  No.  530- 
Al 

Streamlining  Commission  Procedures 
for  Review  of  Staff  Action;  Order 
Denying  Rehearing 

January  30, 1991. 

AOtNCV:  Federal  Energy  Regulatory 

Commission. 

action:  Order  denying  rehearing. 

•UMMANV:  On  December  3, 1990,  in 
Order  No.  530,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
adopted  a  flnal  rule  that  amended 
S  385.1902  of  the  Commission's 
regulations  to  simplify  and  accelerate 
the  review  process  by  condensing  the 
previous  two-stage  appeal  procedure 
into  a  single  stage  of  review.  The 
requirement  to  file  an  appeal  from  staff 
action  as  a  prerequisite  to  filing  a 
request  for  rehearing  was  eliminated. 
Two  commenters  filed  requests  for 
rehearing  of  the  fmal  rule.  Tlie 
Commission  has  denied  the  requests  for 
rehearing.  This  terminates  the 
rulemaking  proceeding. 

■Fracnvi  DATC  The  Anal  rule  became 
effective  on  December  3, 1990. 

TOM  nNrmm  intowmation  contact: 
Barry  Smoler,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426  (202)  208- 
2067. 

•UPfLIMINTANY  INTOIIMAHON:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 


persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3308. 941  North  Capitol  Street.  NE. 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  notice  of 
proposed  rulemaking  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3308. 
941  North  Capitol  Street.  NE., 
Washington.  DC  20426. 

Order  Denying  Rehearing 

Before  Commissioners:  Martin  L  Ailday. 
Chairman:  Charles  A.  Trabandt  Elizabeth 
Anne  Moler.  Jerry ).  Langdon  and  Branko 
Terzic. 

On  December  3, 1990,  the  Commission 
issued  Order  No.  530-A,  adopting  the 
Final  Rule  in  this  proceeding. '  Timely 
requests  for  rehearing  have  been  filed 
by  the  Edison  Electric  Institute  (EEI)  and 
the  National  Hydropower  Association 
(NHA).*  The  requests  for  rehearing  do 
not  raise  any  new  issues  of  fact,  law  or 
policy  that  were  not  previously  raised  in 
the  comments  that  EEI  end  NHA  filed  in 
response  to  the  notice  of  proposed 
rulemaking,  and  that  were  not  fully 
considered  and  addressed  in  Order  No. 
530. 

First,  EEI  reiterates  the  argument 
advanced  by  itself  and  Alabama  Power 
Company  in  their  comments  to  the  effect 
that  the  Commission  lacks  statutory 
authority  to  delegate  to  its  office 
directors  the  power  to  issue  Hnal  orders 
of  the  Commission.  We  discussed  that 
issue  at  length  in  Order  No.  530.'  For  the 


■  Order  No.  530.  Ill  FERC  StaU.  &  Reg*.  1  3a906 
(Dec.  3. 1990).  55  FR  SaSTT  (Dec.  la  1990). 

*  Potomac  Electric  Power  company  also  filed  a 
timely  request  for  rehearing,  but  it  wat 
•ubsequently  rendered  moot  and  dismissed.  54 
FERC  161.013  (1991). 

*  Slip  op.  at  pp.  7-10. 


reasons  stated  therein,  we  deny 
rehearing.  We  emphasize  again  that  the 
rehearing  process  provides  full 
opportunity  for  the  pariies  to  address 
their  concerns  directly  to  the 
Commissioners  for  their  collective 
personal  scrutiny  and  consideration. 

EEI  reiterates  its  suggestion  that 
parties  ought  to  have  the  option  of  either 
exercising  or  waiving  the  intermediate 
appellate  procedure.  That,  however, 
would  defeat  our  purpose  of  expediting 
our  administrative  processes.  For  the 
reasons  discussed  in  Order  No.  530. 
appeals  of  staff  action  are  redundant  to 
rehearing,  and  we  want  to  improve  the 
efficiency  of  our  administrative 
processes. 

Next.  EEI  suggests  that  parties  be 
given  the  right  to  require  the 
Commission  to  remand  orders  issued  on 
delegated  authority  to  the  office  director 
who  issued  it  whenever  the  party 
determines,  in  its  sole  discretion,  that 
the  order  is  unclear  and  needs  further 
explanation.  Such  a  scheme,  however, 
would  be  tantamount  to  delegating  to 
regulated  entities  and  other  pariies  the 
power  to  permanently  block  the 
issuance  of  any  order  it  doesn't  like.No 
regulatory  agency  could  seriously 
consider  such  an  abdication  of  its 
responsibilities. 

EEI  then  proposes  that  orders  issued 
on  delegated  authority  be  post-dated  so 
as  to  extend  the  time  available  for  filing 
requests  for  rehearing.  We  prefer  to  date 
the  orders  as  they  are  prepared  and 
issued,  but  are  reviewing  our  internal 
procedures  to  ensure  that  orders  are 
issued  promptly  and  efficiently. 

EEI  next  asks  us  to  designate  which 
orders  constitute  fmal  agency  action 
that  is  subject  to  rehearing.  We  have 
provided  language  for  office  directors  to 
use  for  that  purpose.*  In  response  to 
EEI,  we  will  also  clarify  that  rehearing 
may  be  sought  of  any  order  for  which 
rehearing  may  be  appropriate  regardless 
of  its  designation. 

EEI  also  suggests  that  parties  be  given 
the  right  to  file  answers  to  requests  for 
rehearing.  We  are  unwilling  to  authorize 
answers  to  requests  for  rehearing  in  all 
cases.  However,  there  may  arise  special 
circumstances  where  there  is  good  cause 


*  The  language  reads  as  follows:  'This  order 
(letter  order)  constitutes  Tmal  agency  action. 
Requests  for  rehearing  by  the  Commission  may  be 
filed  within  30  days  of  the  date  of  issuance  of  this 
order,  pursuant  to  18  CFR  385.713." 


BEST  COPY  available' 
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civil  penalties  rulemaking.^  The 
elimination  of  the  duplicative  layer  of 
appellate  review  of  Commission  orders 
issued  by  office  directors  does  not  in 
any  way  justify  altering  the  applicability 
of  section  31  to  those  orders. 

The  CoBuniMsion  Orders 

For  the  reasons  stated  above  and  in 
Order  No.  530,  the  requests  for  rehearing 
of  the  Pinal  Rule  adopted  in  Order  No. 
530  are  denied. 

By  the  Conunisiion.  ConuniMtoaer  Moier 
dissented  with  a  separate  statement 
attached. 

LotsD.CMlwil. 

Secretary. 
Moler.  Commissiooer.  dissenting: 
For  the  reasooa  discussed  in  my  dissent  to 

the  original  order.'  I  dissent  here. 

Elizabeth  Anne  Moler 

Cowwiasioner. 

(FR  Doc  91-2746  Filed  2-5-«l:  S:45  am| 
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to  allow  them.  We  will  allow  answers  in 
such  special  situations  on  a 
discretionary  case-by-case  basis, 
consistent  with  current  practice. 

Finally,  EEl  and  NHA  reiterate  on 
rehearing  NHA's  suggestion  in  its 
comments  that  violation  of  a 
Commission  order  issued  on  delegated 
authority  should  not  constitute  the  basis 
for  imposition  of  civil  penalties  under 
section  31  of  the  Federal  Power  Act.' 
EEI  and  NHA  suggest  that  the 
Commission's  orders  are  somehow 
slightly  less  legitimate  or  authentic  if 
they  are  issued  on  delegated  authority, 
and  that  parties  should  not  be  required 
to  treat  them  as  seriously.  NHA 
characterizes  the  matter  as  a  "Hobson's 
choice."  i.e.,  a  choice  of  whether  to 
comply  with  the  order  or  to  risk 
imposition  of  civil  penalties. 

We  categorically  reiect  these 
arguments.  Orders  issued  by  the 
Commission  on  authority  delegated  to 
its  office  directors  are  orders  cdf  the 
Commission.  In  some  instances, 
particularly  in  the  area  of  hydropower 
regulation,  those  orders  involve  issues 
of  environmental  impact  or  safety  such 
that  disregard  of  the  order  might  result 
in  imminent  environmental  harm, 
pr(q)erty  damage,  personal  infury.  or 
death.  We  folly  expect  regulated  entities 
within  our  jurisdiction  to  comply 
promptly  and  fully  with  all  of  our  orders, 
including  those  that  are  issued  on 
delegated  authority. 

If  a  party  beUeves  that  an  order  issued 
on  delegated  authority  is  in  error,  and 
that  compliance  with  the  order  will 
impose  a  burden  that  outweighs  the 
benefit  sought  to  be  achieved  in  the 
order,  and  that  the  burden  is  more  bkely 
and  more  imminent  than  the  perceived 
problem  to  be  ameliorated,  the  party 
should  bring  those  matters  to  the 
attention  of  the  Commission  in  the  form 
of  a  request  for  an  extension  of  any 
deadlines  imposed  in  the  order,*  or  a 
motion  for  a  stay,  and  the  Commission 
will  evaluate  the  matter  on  its  merits. 
Holding  all  o^ice  directors'  orders  in 
abeyance  pending  rehearing  is  not  a 
reasonable  or  responsible  alternative 
procedure  for  either  the  Conmiission  or 
the  parties. 

In  any  event,  the  implementation  of 
section  31  of  the  FPA  is  beyond  the 
scope  of  this  rulemaking.  Those  matters 
were  considered  and  resolved  in  our 


DEPARTMEIIT  OF  TRANSPORTATION 
F«d«rat  Highway  Adminlatratlon 

23CFRPart2M 

RtN  212S-AC70 

Equal  Emptoymant  Opportunity  on 
Fodaral  and  Fodarai-Ald  Conatniction 
Contracta;  Summary  of  Emptoymont 
Data 

aoency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule;  technical 
amendments. 

lUMKUirv.  This  document  makes 
technical  amendments  to  a  form  used  to 
supply  employment  data  on  Federal-aid 
highway  construction  projects.  The 
FHWA  is  changing  the  submission  date 
for  employment  statistics  from  August 
25  to  September  25  for  States  to  provide 
this  information  to  the  FHWA  Division 
Offices.  This  amendment  responds  to 
the  States'  concerns  that  the  August  25 
date  is  not  conducive  for  obt»ining  100 
percent  submission  of  employment  data 
firom  contractors  with  active  Federal-aid 
highway  construction  contracts. 


•WU.&C«Dtl(1)(tSSS). 

•  A*  we  noted  in  Order  No.  53a  slip  op  at  p.  0. 
under  our  preaen'  practice  licenaees  frequently 
requett  extension*  of  Kceiue  irtkie  deadlines 
pending  further  te^al  proccMfings.  aad  under  the 
drcumatinces  deacnbed  by  .NHA  sucb  extaaaiona 
are  routinely  graoted 


'  See  Procadurea  for  tha  Anestmeni  of  Civil 
Penalties  Under  Section  SI  of  the  Federal  Power 
Act  Onler  No.  SOB.  HI  PBIC  SUta.  S  Ra^  1  3aS2S 
(188S)  at  p.  31.21S;  Order  No.  S02-A.  4S  PERC 
1  61.407  (19S8)  at  p.  62.274.  The  Commlaaion'a 
delesation  of  authority  to  Its  office  directors  to  taaoe 
Cnranriapioo  order*  waa  r«a«tvad  ia  tha  nilaoiakings 
by  which  tkat  aulborrty  waa  dalagalsd.  Sae.  a^ 
ReguUlieaa  Dalasatins  AutiMritjr.  Order  No.  4Se.  in 
FERC  SUU.  »  Rasa.1  MJtt*  (ISSS). 

■  Oder  Na  UO,  FBIC  Stals.  *  Rafi.  \  lasos  at 
pp.  31.S71-31.873  (Dec  la  1000)  (fMet. 
Coramiasioner.  dissenting  in  pari). 


Additionally.  ■  typo^^irfiical  error  is 
corrected.  By  changing  the  submission 
date.  States  will  have  adequate  time  to 
avoid  being  cited  for  not  obtaining  100 
percent  submission  of  the  reports  as 
required  by  OMB  Circular  A-128, 
"Single  Audits  of  State  and  Local 
Governments." 

■msCTtVE  DATi:  February  6. 1991. 

FON  FUnTHOI  IMfOWMATlOW  CONTACT: 

Ms.  Unda  ).  Brown.  Office  of  CivO 
Rights.  (202)  36ft4)4n.  Federal  Highway 
Administration.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington.  DC  2a59a  Office  hours  are 
ht)m  7:45  a.m.  to  4:15  p.m..  e.t..  Monday 
through  Friday,  except  legal  holidays. 

SUPPLCMENTAIIY  INFORMATION: 
Background 

Under  23  CFR  230.  subpart  A.         '. 
contractors  are  required  to  report 
employment  data  on  FHWA  Form  PR- 
1391.  entitled  Federal-Aid  Highway 
Construction  Contractors  Annual  EEO 
Report  The  employment  data  eontained 
in  the  report  includes  the  work  force  on 
board  during  all  or  part  of  the  last 
payroll  period  preceding  the  end  of  the 
month  of  )uly.  The  information 
contained  in  this  report  is  submitted  to 
State  Highway  Agencies  (SHA's).  After 
receiving  the  data  from  all  active 
contractors  and  subcontractors  the 
SHA's  complete  Form  PR-1392,  entitled 
Federal-Aid  Highway  Construction 
Summary  of  Employment  Data. 
summarMng  the  data  from  Form  PR- 
1391.  Three  copies  of  the  completed 
form  ni-13e2  are  to  be  fbrwaided  to  the 
FHWA  division  office  no  later  than 
August  25. 

The  FHWA  has  been  notified  of  the 
problems  the  States  are  having 
obtaining  100  percent,  timely 
submissions  of  the  aimual  EEO  report 
Forms  PR-1391  from  contractors. 
Consequently,  this  has  hindered  the 
States'  timely  preparation  and  submittal 
of  the  summary  report  Form  PR-1392. 
The  States  have  suggested  and  the 
FHWA  has  agreed  to  extend  the 
reporting  doe  date  to  September  25  to 
allow  ample  time  to  submit  the  reports. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
docimient  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  poHcies  and  procedures  of 
the  Department  of  Transportation.  The 
amendment  in  this  document  is 
technical  in  natare  and  needed  ■olely  lo 
extend  a  reporting  date.  For  these 
reasons  and  since  this  rule  imposes  no 
additional  burdens  on  the  State*  or 


Federal  RagtoteF  /  VoK  86.  No.  25  /  Wedneaddy,' Febhiary  6.  I99l  /  Rul^  VxJd  R^gtilaUons 


4721 


other  Federal  agencies,  the  FHWA  finds 
good  cause  to  make  this  regulation  final 
without  prior  notice  and  opportunity  for 
comments  and  without  a  30-day  delay 
in  effective  date  under  the 
Administrative  Procedure  Act.  For  the 
same  reasons,  notice  and  opportunity 
for  comment  are  not  required  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
because  it  is  not  anticipated  that  such 
action  would  result  in  the  receipt  of 
useful  information. 

Since  the  changes  in  this  document 
are  technical  in  nature,  the  anticipated 
economic  impact,  if  any.  is  minimal. 
Therefore,  a  full  regulatory  evaluation  is 
not  required.  For  the  above  reasons  and 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  the 
FHWA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

The  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  230 

Equal  emplojrment  opportunity.  Grant 
programs — transportation.  Highways 
and  roads.  Minority  businesses,  and 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  AssisUnce 
Program  Niunber  2a205,  Highway  banning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovenmiental  consultatioa  on 
Federal  programs  and  activities  apply  to  this 
program) 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  title  23.  Code  of 
Federal  Regulations,  chapter  I  part  230, 
subpart  A,  as  set  forth  below. 

Issued  on:  Janauiy  30. 1991. 
TD.  Larson. 
Administrator. 


PART  230-EXTERNAL  PROGRAMS 

Subpart  A— Equal  Employment 
Opportunity  on  Federal  and  Federal- 
AM  Conelructlon  Contracta  (Including 
Supportive  Servlcee) 

1.  The  authority  citation  for  part  230 
continues  to  read  as  follows: 

Authority:  23  U.S.C  140  and  315:  E.  O. 
11246;  49  CFR  1.48(b)(24).  unless  otherwise 
noted. 

Appendix  D— (Amended] 

2.  Part  230,  subpart  A,  appendix  D  is 
amended  by  correcting  a  typographical 
error  in  the  table  of  sections  for  the 
word  "Date"  to  read  "Data."  In  the  table 
of  sections,  the  title  of  appendix  D  now 
reads  "Federal-Aid  Highway 
Construction  Summary  of  Employment 
Data  (Form  PR-1392)". 

3.  In  appendix  D,  under  the  heading 
"General  Information  and  Instructions." 
in  the  fourth  paragraph,  the  date 
"August  25"  is  amended  to  read 
"September  25".  The  fourth  paragraph 
now  reads  "It  is  requested  that  States 
submit  this  information  annually  to  the 
FHWA  Divisions  no  later  than 
September  25." 

[FR  Doc.  91-2734  FUed  2-5-91;  8:45  am] 

BHJJNa  cow  4S1«-2a-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Redamatton 
and  Enforcement 

30  CFR  Part  017 

Kentucky  Regulatory  Program;  1990 
LegMation 

AQCNCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTKNi:  Final  rule;  approval  of 
amendment 

summary:  OSM  is  announcing  the 
approval,  with  certain  exceptions,  of 
proposed  amendments  to  the  Kentucky 
regulatory  program  (hereinafter  referred 
to  as  the  Kentucky  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  Addressed  in  this 
rulemaking  are  the  amendments 
contained  in  Kentucky  House  Bill  519. 
House  Bill  676,  Senate  Bill  141.  Senate 
Bill  149,  Senate  Bill  154,  Senate  Bill  202, 
Senate  Bill  205.  Senate  Bill  249.  Senate 
Bill  255.  and  Senate  Bill  256.  that  impact 
the  regulation  of  surface  mining  and 
reclamation  under  the  Kentucky 
program. 


EFFECTIVE  DATE:  February  6, 1991. 
FOn  FURTHBN  INFORMATION  CONTACT: 

William  Kovacic.  Director.  Lexington 
Field  Office.  Telephone  (806)  233-7327. 
SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Kentucky  Program. 

II.  Submission  of  the  Amendment 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VL  Procedural  Determinations. 

I.  Background  on  the  Kentucky  Program 

The  Secretary  of  the  Interior 
conditionally  approved  the  Kentucky 
regulatory  program  effective  May  18, 
1982.  Information  pertinent  to  the 
general  background  and  revisions  to  the 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  can  be  found  in  the  May  18, 
1982,  Federal  Register  (47  FR  21404). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
917.11,  30  CFR  917.13,  30  CFR  917.15,  30 
CFR  917.16  and  30  CFR  917.17. 

IL  Submission  of  the  Amendment 

By  letter  dated  May  8. 1990 
(Administrative  Record  No.  KY-g83), 
Kentucky  submitted  program 
amendments  to  modify  its  statute  to 
conform  to  changes  in  Kentucky  law 
enacted  by  the  1990  Kentucky  General 
Assembly.  OSM  announced  receipt  of 
the  proposed  amendments  in  the  June 
14, 1990.  Federal  Register  (55  FR  24113). 
and  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportimity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  public  comment  period  ended  on 
July  16, 1990. 

III.  Director's  Fudings 

Set  forth  below  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendments  to  the  Kentucky  program. 
Only  substantive  changes  will  be 
discussed  in  detail.  Revisions  not 
specifically  discussed  are  found  to  be  no 
less  stringent  than  SMCRA  and  no  less 
effective  than  the  Federal  regulations. 

1.  KRS  Chapter  350    Permit  and  Bond 
Liability 

The  amendment  contained  in  the 
House  Commiitee  Substitute  for  SB- 255 
creates  a  new  section  of  Kentucky 
Revised  Statutes  (KRS)  chapter  350  The 
new  section  directs  the  Natural 
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Resouron  ajtd  Emiromnental  Protectiao 
CabiMt  (NREPC)  to  prooMilsate 
regulation*  to  doarly  establish  the  limits 
of  a  permittee's  liability  to  reclaim 
permit  areas  on  which  parties  or  forces 
not  controlled  by  the  permittee  have 
disturbed  the  reclamation  previously 
performed  by  the  permfttee.  Such  parties 
or  forces  not  controMed  by  the  permittee 
shall  inchide,  without  limitatton,  acts  of 
God,  oil  and  gas  operations,  loggers, 
recreational  vehicles  and  trespassers. 
The  aaendownt  alao  directs  the  NREPC 
to  promulgate  regulations  which 
speciflcally  set  forth  the  procedure  for 
transferring  liability  for  reclamation  of  a 
surface  mining  permit  to  a  party  who 
will  make  a  post  mining  use  of  the 
permit  area.  Since  the  amendment  is 
only  enabKng  legislation  directing  the 
NREPC  to  promidgate  new  regulations 
and  does  to  change  existing  law,  the 
Director  finds  the  proposed  amendment 
to  be  not  inconsistent  with  SMCRA  and 
can  be  approved.  However,  as  required 
by  30  CFR  73Z17tg).  any  regulations  that 
are  promulgated  pursuant  to  SB-255 
must  be  submitted  and  approved  by  the 
Director  before  Kentucky  may 
implement  such  regulations. 

2.KIiS3Sa0W   Definitions 

(a)  Surface  Coal  Mining  Operations 

Kentucky  has  amended  its  Surface 
Minir«  Law  (KRS  Chapter  350)  through 
the  actions  of  the  Kentucky  General 
Assembly.  The  definitions  of  "surface 
coal  mining  operations"  at  SB-149 
section  1(1)  and  "strip  mining"  at  SB-149 
section  1(2)  that  modify  KRS  350j010 
exclude  from  such  definitions  those 
activities  which  involve  the  extraction 
of  coal  by  a  landowraier  of  50  tons  or  less 
within  12  successive  calendar  months 
for  his  own  noncommercial  use.  The 
current  approved  State  definitions 
exempt  the  extraction  of  coal  by  a 
landowner  with  no  time  or  weight 
limitations.  The  definitions  are  further 
modified  to  exchide  the  extraction  of^  or 
intent  to  extract,  25  tons  or  less  of  coal 
by  any  person  by  surfoce  coal  mining 
operations  within  12  consecutive 
calendar  months.  The  current  Slate 
definitions  provide  for  250  tons  or  less 
exemption. 

The  Federal  regulations  at  30  CFR 
700.11  provide  that  the  regulations 
promu^ated  under  SMCRA  do  not  apply 
to  coal  extracted  by  a  landowner  for  his 
own  noncommercial  use  from  land 
owned  or  leased  by  him  or  to  the 
extraction  of  250  tons  of  coal  or  less  by 
a  person  conducting  a  surface  coal 
mining  and  reclamation  operation.  Since 
only  the  amounts  of  extracted  coal  have 
been  changed,  the  Director  Hnds  the 
definition  of  "surface  coal  mining 


operations'*  is  no  leas  stringent  than  the 
Federal  definition  of  the  term  at  SMCRA 
section  701(28)  and  the  provision  for 
approval  of  exploration  at  SMCRA 
section  512(d).  h  should  be  noted  that 
the  definition  of  "surface  coal  mining 
operations"  found  at  405  KAR  7U)20  has 
not  been  changed  to  reflect  the  new 
tonnage  limitation  of  25  tons.  This  is 
inconsistent  with  the  amended  statutory 
language.  Thus,  the  statutory  definition 
of  "surface  coal  mining  operations'*  is 
controlling.  Although  there  is  no  Federal 
definition  of  "strip  mining."  Kentucky's 
definition  of  the  term  conforms  to  the 
Federal  definition  of  "surface  coal 
mining  operations."  Therefore,  the 
Director  finds  the  proposed  amendment 
at  SB-149,  section  1(2]  that  modifies 
KRS  35a010  to  be  in  accordance  with 
sections  701(28)  and  512(d)  of  SMCRA. 

3.  KRS  3SaOS3    Seizure  of  Equipment 
by  Special  Investigators  and  Peace 
Officers;  Sale  of  Seized  Property  after 
Conviction  of  User,  Rights  of  Owners  or 
Lien  Holders:  Return  of  Property, 
Expense  of  Sale;  Notification  of  Court 

(a)  Seizure  of  Equipment 

Kentucky  has  amended  its  Surface 
Mining  Law  (KRS  chapter  350]  through 
the  actions  of  the  Kentucky  General 
Assembly.  The  amendment  contained  in 
SB^140  section  2(1)  that  modifies  KRS 
350.053  provides  that  authorized 
representatives  of  the  Office  of  Special 
Investigations  of  the  cabinet  and  all 
peace  officers  shall  seize  and  take 
possession  of  all  instrumentalities 
willfully  and  knowingly  used  in  the 
mining  of  coal  without  a  permit  in 
violation  of  KRS  350.060  or  willingly  axKl 
knowingly  used  for  the  removal  of  mora 
than  25  tons  of  coal  during  coal 
exploration  in  violation  of  KRS  35QJ0S7. 
Prior  language  required  a  seizure  of 
equipment  if  more  than  250  tons  of  coal 
were  removed  without  a  coal 
exploration  permit.  Since  there  is  no 
Federal  counterpart  to  this  statute  and 
its  adoption  by  Kentucky  does  not 
render  other  parts  of  the  approved 
program  less  stringent  than  SMCRA,  the 
Director  finds  the  proposed  amendment 
to  be  not  inconsistent  with  SMCRA  or 
with  the  Federal  regulations. 

(b)  Seizure  of  Equipnnent 

Kentucky  has  amended  its  Surface 
Mining  Law  (KRC  chapter  350)  through 
the  actions  of  the  Kentucky  General 
Assembly.  The  amendment  contained  in 
SB-205  section  1(1)  that  modifies  KRS 
350.053  provides  that  authorized 
representatives  of  the  Office  of  Special 
Investigations  of  the  cabinet  and  all 
peace  officers  may  seize  and  take 
possession  of  all  instrumentalities 


willfully  and  knowingly  used  in  the 
mining  of  coal  without  ■  permit  in 
violation  of  subsection  (iMa)  of  section  4 
of  SB-205  or  willingly  and  knowingly 
used  for  the  removal  of  more  than  25 
tons  of  coal  during  coal  exploration  in 
violation  of  subsection  (3)  of  section  3  of 
SB-205.  The  current  SUte  statute 
requires  the  mandatory  seizure  of 
instrumentalities  used  in  the  mining  of 
coal  without  a  permit  or  used  for  the 
removal  of  more  than  250  tons  of  coal. 
Since  there  is  no  Federal  counterpart  to 
this  statute  and  its  adoption  by 
Kentucky  does  not  render  other  parts  of 
the  approved  program  less  stringent 
than  SMCRA,  the  Director  finds  the 
proposed  amendment  to  be  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations. 

(c)  Sale  of  Seized  Equipment 

Kentucky  has  amended  its  Surface 
Mining  Law  (KRS  chapter  350)  through 
the  actions  of  the  Kentucky  General 
Assembly.  The  amendment  contained  in 
SB-206  section  1  adds  a  new  subsection 

3  to  modify  KRS  350.053  to  provide  that 
upon  conviction  of  any  person  of  a 
violation  of  subsection  (3)(b)  of  section  3 
of  SB-205  or  subsection  (1Kb)  of  section 

4  of  SB-205,  the  court  shall  order  the 
instrumentalities  used  in  furtherance  of 
the  crime  forfeited  and  sold  at  public 
auction.  Proceeds  from  the  sale  shall  be 
deposited  in  the  Illegal  mining  and  - 
conveyance  reclamation  fund 
established  by  subsection  (1)  of  section 
2  of  SB-205.  Since  there  is  no  Federal 
counterpart  to  this  statute  and  its 
adoption  by  Kentucky  does  not  render 
other  parts  of  the  approved  program  less 
stringent  than  SMCRA,  the  Director 
finds  the  proposed  amendment  to  be  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations. 

(d)  Return  of  Seized  Property 

Kentucky  has  amended  its  Surface 
Mining  Law  (KRS  chapter  350)  through 
the  actions  of  the  Kentucky  General 
Assembly.  The  amendment  contained  in 
SB-205  section  1  that  modifies  former 
subsection  (4),  now  subsection  (5)  to 
KRS  35a053  clarifies  that  if  any  person 
charged  with  a  violation  of  subsection 
(3]  of  section  (3)  or  subsection  (1)  of 
section  4  of  SB-205  is  acquitted,  all  • 
property  seized  pursuant  to  subsection 
(1)  of  this  section  shall  be  ordered 
returned  to  its  rightful  owner  unless 
previously  returned  under  subsection  (4) 
of  this  section.  The  current  State  statute 
provides  that  if  the  defendant  is 
acquitted,  all  property  seized  in 
connection  with  the  defendant's  arrest 
shall  be  ordered  returned  to  the  rightful 
owner.  The  amendment  contained  in 
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SB-205  section  1  also  modifies  former 
subsection  (5).  now  subsection  (6),  to 
KRS  350i)53  clarifying  that  all  expenses 
associated  with  the  seizure,  storing,  and 
if  applicable,  sale  of  the  property  shall 
be  the  responsibility  upon  conviction  of 
the  person  charged  with  the  violation  of 
subsection  (3)  of  section  3  or  subsection 
(1)  of  section  4  of  SB-205.  The  current 
State  statute  provides  that  the 
defendant,  if  convicted,  is  responsible 
for  all  expenses  associated  with  the 
seizure,  storage  and  sale  of  the  property. 
Since  there  is  no  Federal  counterpart  to 
these  statutory  subsections  and  their 
adoption  by  Kentucky  does  not  render 
other  parts  of  the  approved  program  less 
stringent  than  SMCRA,  the  Director 
finds  the  proposed  amendments  to  be 
not  inconsistent  with  SMCRA  and  the 
Federal  regulations. 

4.KRS35a054    Illegal  Mining 
Reclamation  Fund  Established:  Purpose: 
Control 

iCentucky  has  amended  its  Surface 
Mining  Law  (KRS  chapter  350)  thi'ough 
the  actions  of  the  ICentucky  General 
Assembly.  The  amendment  contained  in 
SB-205  section  2  that  modifies  KRS 
350.054  provides  that  the  name  of  the 
qtedal  fond  established  by  SB-205  will 
be  the  "Illegal  Mining  and  Conveyance 
Reclamation  Fund"  instead  of  the 
"Illegal  Mining  Reclamation  Fund."  The 
bill  also  adds  references  to  statutory 
sections  that  this  fund  shall  consist  of 
all  moneys  from  the  sale  or  forfeiture  of 
all  instrumentalities  used  in  violation  of 
subsection  (3)  of  section  3,  or  subsection 
(1)  of  section  4  of  SB-206.  Previous 
language  of  SB-205  section  2(2)  that 
modifies  KRS  35a054  did  not  dte  to 
statutory  sections  but  flowed  such 
funding  if  instnunentalities  were  used  in 
mining  coal  without  an  authorization. 
Since  there  is  no  Fed«al  oountopart  to 
this  statute  and  its  adoption  by 
Kentucky  does  not  render  other  parts  of 
the  approved  program  less  stringent 
than  ^iCRA.  the  Director  finds  the 
proposed  amendment  to  be  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations. 

5.  KRS  350.057    Coal  Exploration 
Operations 

(a)  25  Ton  Limit  on  Coal  Removal 

Kentucky  has  amended  its  Surface 
Mining  Law  (KRS  chapter  350)  throu^ 
the  actions  of  the  Kentucky  General 
Assembly.  The  amendment  contained  in 
SB-149  section  3(3)  that  modifies  KRS 
350.057  provides  that  no  person  shall 
remove  more  than  25  tons  of  coal 
pursuant  to  a  coal  exploration  permit 
without  the  specific  written  approval  of 
the  cabinet.  Prior  language  set  a  250  ton 


coal  limit.  Section  512(d)  of  SMCRA 
prohibits  the  removal  of  more  than  250 
tons  of  coal  pursuant  to  an  exploration 
permit  without  written  approval  by  the 
regulatory  authority.  It  should  be  noted 
that  coal  exploration  permitting 
requirements  found  at  405  KAR  8:020 
have  not  been  changed  to  reflect  the 
new  tonnage  limitation  of  25  tons.  This 
is  inconsistent  with  the  amended 
statutory  language.  Thus,  the  statutory 
requirements  are  controlling.  Since 
Kentucky  is  only  modifying  tonnage,  the 
Director  finds  the  proposed  amendment 
no  less  stringent  than  SMCRA. 

(b)  No  Unauthorized  Conversion  of  Coal 
from  Exploration  Operations  to 
Industrial  Use 

Kentucky  has  amended  its  Surface 
Mining  Law  (KRS  chapter  350)  throu^ 
the  actions  oi  the  Kentucky  General 
Assembly.  The  amendment  contained  in 
SB-205  section  3(3)  that  OMxiiries  KRS 
350i)57  from  its  previous  tonnage  limit 
of  250  tons  to  provide  that  no  person 
shall  remove  more  than  25  tons  (A  coal 
by  coal  exploration  operations  without 
first  obtaining  a  coal  exi^oration  permit 
from  the  cabinet  Section  512(d}  of 
SMCRA  prohibits  the  removal  of  more 
than  250  tons  of  coal  pursuant  to  an 
exploration  permit  without  written 
approval  by  the  regulatory  authority. 
The  coal  explm-atioo  permitting 
requirements  found  at  405  KAR  80)20 
have  not  been  changed  to  reflect  the 
new  tonnage  limitation  of  25  tons.  This 
is  inconsistent  with  the  amended 
statutory  language.  Thus,  the  statutory 
requirements  are  controlling.  Since 
Kentucky  is  only  modifying  tonnage,  the 
Director  finds  the  proposed  amendment 
no  less  stringent  than  SMCRA. 

The  amendment  also  adds  at  section  3 
of  SB-205  that  modifies  KRS  350.057  a 
provision  that  no  person  or  operator 
conducting  coal  exploration  operations 
in  which  more  than  25  tons  of  coal  are 
removed  shall  knowingly  and  willfully 
receive,  transport,  sell,  convey, 
exchange,  transfer,  trade,  donate, 
deliver,  or  otherwise  convert  to  a 
commercial  use  any  coal  extracted 
during  th6  course  of  the  operations, 
except  with  the  prior  written  approval  of 
the  cabinet  for  the  purpose  of  testing,  or 
determining  the  properties  of  the  coal. 
On  May  22, 1990,  Kentucky  issued 
Reclamation  Advisory  Memorandum 
(RAM)  #101  (Administrative  Record  No. 
KY-1003)  which  stated  that  SB-205 
contained  provisions  that  would  greatly 
assist  the  State  in  combatting  illegal 
mining.  There  is  no  direct  Federal 
counterpart  to  this  provision.  Since  the 
adoption  of  this  amendment  by 
Kentudcy  does  not  render  other  parts  of 
the  approved  program  less  stringent 


than  SMCRA,  the  Director  finds  the 
proposed  ameodonent  not  inoonsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

6.KRS3SOMO   Permit  Required: 
Content  of  Application;  Fee:  Bond' 
Exemptions:  Administrative 
Regulations:  Successive  Renewak  Auger 
Mining  of  Previously  Mined  Area: 
Exempt  Operations 

(a)  No  Benefit  may  be  Derived  from  Coal 
Mined  without  a  Permit 

Kentucky  has  amended  its  Surface 
Mining  Law  (KRS  chapter  350)  through 
the  actions  of  the  Kentucky  General 
Assembly.  The  amendment  contained  in 
SB-205  section  4(1)  that  modifies  KRS 
350.060  adds  a  new  paragraph  (b)  to 
provide  that  subject  to  the  provisions  of 
KRS  350.010  (1)  and  (2),  no  person  shall 
knowingly  and  willfully  receive, 
transport,  sell,  ccmvey,  transfer,  trade, 
exchange,  donate,  purdiase.  deliver  or 
in  any  other  way  derive  benefit  from 
coal  removed  from  any  surface  mining 
operation  that  does  not  have  a  permit  as 
required  under  this  section.  There  is  no 
direct  Federal  counterpart  to  this 
provision.  Since  the  adoption  of  this 
amendment  by  Kentucky  does  not 
render  other  parts  of  the  approved 
program  less  stringent  than  SMCRA,  the 
Director  finds  the  proposed  amendment 
no  inconsistent  with  the  requirements  of 
SMCRA  and  the  Federal  regulations. 

(b)  Fee  for  Permit  Renewal 

Kentucky  has  amended  its  Surface 
Mining  Law  (KRS  chapter  350)  through 
the  actions  of  the  Kentucky  General 
Assnnbly.  The  amendment  contained  in 
SB-202  section  1(14)  that  modifies  KRS 
350L060  provides  that  an  applicant  for 
renewal  of  a  pennit  shall  pay  a  basic  fee 
set  by  regulation,  not  to  exceed  $375. 
The  Federal  regulations  at  30  CFR  777A7 
require  that  a  fee  in  an  amount  to  be 
determined  by  die  regulatory  authority 
accompany  a  permit  appUcation  when  it 
is  filed  with  the  regulatory  authority. 
The  amount  of  the  fee  may  be  less  than, 
but  not  exceed  the  actual  or  anticipated 
cost  of  reviewing,  administering,  and 
enforcing  the  permit  According  to 
Kentucky's  May  &  199a  submittal  letter, 
the  purpose  of  this  amendment  was  to 
make  permitting  fees  consistent  The 
initial  approval  of  the  $375  permit 
application  fee  was  on  )anuary  4, 1963 
(see  48  FR  245.  246).  The  Director  finds 
the  proposed  fee  to  be  reasonable  and 
not  exceeding  the  actual  cost  of 
processing  the  permit  renewal.  He 
therefore  finds  the  proposed  amendment 
to  be  no  less  effective  than  the  Federal 
regulations  at  30  CFR  777.17. 
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7.  KRS  350.070    Permit  Revisions 

(a)  Incidental  Boundary  Revisions  (IBR) 

Kentucky  has  amended  its  Surface 
Mining  Law  (KRS  chapter  350)  through 
the  actions  of  the  Kentucky  General 
Assembly.  The  amendment  contained  in 
HB-519  and  SB-2S6  (identical  bills) 
provides  that  incidental  boundary 
revisions  be  deemed  to  be  minor 
revisions  if  they  meet  certain 
requirements.  It  also  establishes  the 
maximum  size  limitation  for  incidental 
boundary  revisions  (IBR's).  The 
proposed  statute  allows  up  to  20  acres 
for  surface  operations  (subsection  4(a)], 
10  percent  or  20  acres  for  underground 
operations  and  up  to  20  acres  for  surface 
disturbances  (subsection  4(b)).  The 
cumulative  acreage  added  by  successive 
revisions  shall  not  exceed  the  above 
limitations.  Surface  operations  and 
underground  operations  are  to  be 
considered  separately  under  the 
provisions  of  this  amendment. 

Section  511(a)(2)  of  SMCRA  provides 
the  regulatory  authority  discretion  in 
determining  the  scale  or  extent  of  a 
permit  revision  request  for  which  all 
permit  application  information 
requirements  and  procedures  shall 
apply.  30  CFR  774.13  requires  the 
regulatory  authority  to  establish 
guidelines  for  which  all  permit 
application's  notices,  public 
participation  and  notice  of  decision 
shall  apply. 

Section  511(a)(3)  of  SMCRA  and  the 
Federal  regulations  at  30  CFR  774.13(d) 
require  that  any  extension  of  area 
covered  by  a  permit,  except  for 
incidental  boundary  revisions,  be  made 
by  application  for  a  new  permit.  Neither 
of  these  Federal  dociunents  provides 
guidance  on  what  is  an  incidental 
boundary  revision.  Thus  the  scale  and 
extent  of  incidental  boundary  revisions 
is  left  to  the  State  regulatory  authority  to 
incorporate  into  the  State  program. 
Classification  as  an  incidental  boundary 
revision  still  requires  review  and 
evaluation  by  the  State.  Kentucky,  in  its 
approved  program,  defines  incidental 
boundary  revision  at  405  (KAR  7K)20(60). 
This  definition  indicates  that  such  a 
revision  is  "small  in  relation  to  the 
permit"  and  "[wjhere  an  extension 
includes  new  areas  from  which  coal  will 
be  removed,  it  %vill  be  considered  as 
incidental  boundary  revision  only  if  the 
extension  is  no  more  than  ten  (10) 
permit  of  the  permit  area  acreage  or  five 
(5)  acres,  whichever  is  less."  The 
definition  continues  for  "new  areas  not 
involving  extraction  of  coal,  it  will  be 
considered  an  incidental  boundary 
revision  only  if  the  extension  is  no  more 
than  ten  (10)  percent  of  the  permit  area 
acreage  (surface  operations  area 


acreage  for  underground  mining 
activities)  or  two  (2)  acres,  whichever  is 
greater." 

At  first  blush,  it  appears  that  the  new 
statute  is  inconsistent  with  the  approved 
regulation  in  that  subsection  4(a)  and 
4(c)  of  the  statute  do  not  include  the  10 
percent  limitation  in  the  regulatory 
definition.  However,  upon  closer 
examination  and  the  application  of  the 
rules  or  statutory  construction,  the 
apparent  conflict  is  resolved.  Statutes 
are  to  be  read  in  their  entirety,  and 
paragraph  4  does  not  mandate  any 
acreage  to  be  added:  it  allows  certain 
acreages.  It  gives  Kentucky  discretion, 
up  to  specified  amounts  later  listed:  it 
does  not  create  a  right  to  20  acres.  The 
regulation  and  the  statute  can  be  read 
consistently  with  each  othen  and 
Kentucky  has  indicated  that  they  will 
be,  in  its  May  8, 1990,  submission  letter 
and  in  RAM  #101.  It  is  well  settled  that 
the  interpretation  of  a  law  and  its 
regulations  given  by  the  implementing 
agency,  is  generally  given  great 
deference.  In  these  documents, 
Kentucky  does  not  read  KRS  350.070(4) 
(a)  and  (c)  as  automatic  extensions  of  20 
acres.  Under  the  State's  interpretation, 
IBR's  are  limited  to  10  percent  or  20 
acres,  whichever  is  less.  Therefore,  the 
statute  should  be  read  consistently  with 
the  regulatory  definition  of  IBR's,  with 
the  written  policy  interpretation  of  RAM 
#101,  and  with  the  May  8. 19ga 
submittal  letter.  The  Director  finds  the 
amendment  to  be  in  accordance  with 
section  511(a)(3)  of  SMCRA  and 
consistent  with  30  CFR  774.13(d), 

In  addition,  this  amendment  provides 
criteria  for  IBR's  deemed  to  be  minor 
revisions.  Under  the  approved  Kentucky 
program,  minor  revisions  are  subject  to 
many  of  the  same  public  notice 
requirements  of  a  ma|or  revision.  The 
minor  revision  is  still  available  for 
public  inspection  at  the  regional  office  in 
the  area  where  the  mining  will  occtir.  In 
order  for  an  IBR  to  be  a  minor  revision, 
the  revision  must  meet  all  10 
requirements,  which  are  listed  below.  If 
any  requirement  is  not  satisfied,  then 
the  IBR  is  a  major  revision  and  subject 
to  the  public  notice  requirements  of  405 
KAR  8:010  section  &  The  criteria  for 
minor  revisions  as  established  by  the 
amendment  are: 

(a)  Do  not  exceed  10  percent  of  the 
initial  permit  acreage; 

(b)  Are  contiguous  with  the  permit 
acreage: 

(c)  Are  within  the  same  watershed  as 
the  initial  permit  acreage: 

(d)  Are  required  for  an  orderly 
continuation  of  the  mining  operation: 

(e)  Cover  the  same  coal  seam  or 
seams  as  in  the  permit; 


(f)  Would  only  involve  lands  for 
which  the  hydrologic  and  geologic  data 
and  the  probable  hydrologic 
consequences  analysis  contained  in  the 
permit  are  applicable  to  the  proposed 
incidental  boundary  revision; 

(g)  Would  not  involve  properties 
designated  as  imsuitable  for  mining,  or 
any  properties  eligible  for  listing  on  the 
National  Register  of  Historic  Places; 

(h)  Would  not  involve  any  of  the 
special  categories  of  mining  listed  in  30 
CFR  part  785  including,  but  not  limited 
to,  prime  farmland  and  coal  preparation 
plants,  unless  the  approved  permit 
already  includes  the  relevant  category; 

(i)  Would  not  constitute  a  change  in 
the  method  of  mining;  and 

(j)  Would  be  reclaimed  in  conformity 
with  the  initial  reclamation  plan. 

Again,  there  is  no  guidance  from 
either  the  Federal  regulations  or  SMCRA 
on  when  an  IBR  is  considered  a 
significant  revision  and  thus  subject  to 
all  the  public  notice  requirements. 
Pursuant  to  section  511(a)(2)  of  SMCRA, 
discretion  is  given  to  the  regulatory 
authority  for  revisions.  Since  there  is  no 
Federal  counterpart  to  this  statute  and 
its  adoption  by  Kentucky  does  not 
render  other  parts  of  the  approved 
program  less  stingent  than  section  511  of 
SMCRA,  the  Director  finds  that     . 
Kentucky  has  reasonably  exercised  its 
discretion  and  finds  the  proposed 
amendment  to  be  not  inconsistent  with 
SMCRA  or  with  the  Federal  regulations. 

(b)  Extension  of  a  Permit  Area.  Except 
IBRs 

Kentucky  has  amended  its  Surface 
Mining  Law  (KRS  chapter  350)  through 
the  actions  of  the  Kentucky  General 
Assembly.  The  amendment  contained  in 
SB-202  section  2  that  modifies  KRS 
350.070  provides  that  any  extensions  of 
the  area  covered  by  the  permit  except 
incidental  boundary  revisions  be  made 
by  application  for  another  permit  or  an 
amendment  to  the  permit,  ilie  Federal 
regulations  at  30  CFR  774.13  address 
how  a  permit  may  be  modified.  They 
contemplate  permit  revision,  but  do  not 
contemplate  amendment  of  a  permit. 
However,  in  1982,  OSM  approved 
program  regulations  at  KAR  8:010(23) 
which  allow  amendment  to  permits  as 
long  as  they  are  treated  as  applications 
for  new  permits  (47  FR  21404).  In  so 
doing  Kentucky  restricted  the  process  by 
providing  that  any  application  for 
adding  new  area  to  a  permit  shall  be 
subject  to  all  of  the  procediu«s  and 
requirements  applicable  to  applications 
for  original  permits  under  405  KAR. 
Since  the  proposed  amendment  serves 
to  make  the  Kentucky  Surface  Mining 
Law  consistent  with  its  previously 
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approved  program  regulations,  the 
Director  finds  the  amendment  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  774.13.  The  process  also  requires 
an  applicant  for  an  amendment  to  pay  a 
basic  fee,  not  to  exceed  $375  plus  a  fee 
not  to  exceed  $75  per  acre  or  fraction  of 
an  acre  for  the  increase  requested 
According  to  Kentucky's  May  8. 1990. 
submittal  letter,  the  purpose  of  this 
amendment  was  to  make  permitting  fees 
consistent  The  initial  approval  of  the 
$375  permit  application  fee  was  on 
January  4. 1983  (see  45  FR  245,  248).  The 
Director  finds  this  proposed  fee  to  be 
reasonable  an  not  exceed  the  act  cost  of 
processing  the  permit  amendment.  He 
therefore  finds  the  proposed  amendment 
to  be  no  less  effective  than  the  Federal 
regulations  at  30  CFR  777.17. 

The  amendment  also  requires  that  an 
application  for  a  permit  shall  be  subject 
to  all  of  the  same  requirements  as  an 
original  application,  including,  but  not 
limited  to,  the  same  public  notice, 
review  and  issuance  or  denial 
provisions.  The  effect  of  the  amendment 
under  consideration  here  is  only  to 
make  the  provisions  of  the  Kentucky 
code  at  KRS  350.070  consistent  with  the 
Kentucky  regulations  at  405  KAR 
8:010(23].  The  Director  finds  the 
proposed  amendment  to  be  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations  at  30  CFR  774.13. 

(c)  Reduction  of  a  Permit  Area 

Kentucky  has  amended  its  Surface 
Mining  law  (KRS  chapter  350]  through 
the  actions  of  the  Kentucky  General 
Assembly.  The  amendment  contained  in 
SB-202  section  2(3)  that  modifies  KRS 
350.070  provides  that  if  the  cabinet 
approves  a  reduction  in  the  acreage 
covered  by  the  permit,  it  shall  release 
the  bond  for  each  acre  reduced  but  the 
bond  shall  not  be  reduced  below 
$10,000.  References  to  "original  or 
supplemental"  permits  are  deleted  to 
conform  more  dosely  to  the  Federal 
language.  Also  deleted  is  the  phrase, 
"except  as  provided  in  subsection  (12)  of 
KRS  350.060,"  which  provides  an 
exception  to  the  $10,000  bond  reduction 
limit.  Iliis  language  is  no  longer  needed 
as  the  exception  pertains  to  the  Federal 
two-acre  exemption  which  was  found  at 
section  201  of  SMCRA  and  repealed  on 
May  7, 1987.  The  Director  finds  the 
proposed  amendment  to  be  no  less 
stringent  than  sections  509(a)  and  (e)  of 
SMCRA. 

(d)  Permit  Revision 

Kentucky  has  amended  its  Surface 
Mining  Law  (KRS  chapter  350)  through 
the  actions  of  the  Kentucky  General 
Assembly.  The  amendment  contained  in 
SB-202  section  2(4]  that  modifies  KRS 


350.070  adds  a  requirement  that  an 
applicant  for  a  permit  revision  pay  a 
basic  fee,  not  to  exoeed  $375.  plus  a  fee 
not  to  exceed  $75  per  acre  or  fraction  of 
an  acre  included  in  an  incidental 
boundary  revision.  As  discussed  in 
Finding  7(b],  the  Director  finds  the 
proposed  fee  to  be  reasonable  and  not 
exceeding  the  actual  cost  of  processing 
the  permit  revision.  He  therefore  finds 
the  proposed  amendment  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  777.17. 

8.  KRS  350.085    Denial  of  Permits  and 
Operations:  Deletion  of  Land  Areas 

Kentucky  has  amended  its  Surface 
Mining  Law  (KRS  chapter  350)  through 
the  actions  of  the  Kentucky  General 
Assembly.  The  amendment  contained  in 
SB-202  section  3  that  modifies  KRS 
350.065  clarifies  the  language  and 
corrects  references  changed  during  the 
codification  process.  Since  the 
amendment  merely  clarifies  but  does  not 
alter  the  effectiveness  of  the  existing 
approved  rule,  the  Director  finds  the 
amendment  to  be  not  inconsistent  with 
SMCRA  and  the  Federal  regulations. 

9.  KRS  350.090    Method  of  Operation. 
Grading,  Backfilling,  and  Reclamation 
Plans;  Funding  from  Reclamation 
Development  Fund;  Waste  Materials  in 
Permit  Area  Only 

Kentucky  has  amended  its  Surface 
Mining  Law  (KRS  chapter  350)  through 
the  actions  of  the  Kentucky  General 
Assembly.  The  amendment  contained  in 
SB-154  section  1(1)  that  modifies  KRS 
350.090  provides  that  if  the  permit 
application  is  not  acceptable,  the 
cabinet  shall  set  forth  the  reasons  for 
which  the  apphcation  or  plans  are  not 
acceptable  and  it  may  propose 
modifications,  delete  areas,  or  reject  the 
entire  application.  Tlie  amendment 
changes  the  term  "plan"  "permit 
application"  to  conform  more  closely  to 
the  Federal  language.  The  Federal 
regulations  at  30  CFR  773.19(a)  require 
that  if  an  application  is  disapproved, 
specific  reasons  for  the  disapproval  be 
set  forth  in  a  notification  of  the  decision. 
The  Director  finds  the  proposed 
amendment  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR  773.19. 

W.  KRS  350.093  thni  KRS  350.990 

Kentucky's  proposed  amendment 
contained  in  SB-202  amends  portions  of 
KRS  350.093  through  KRS  350.990  to 
clarify  minor,  nonsubstantive  changes  in 
language,  to  update  references,  and  to 
eliminate  provisions  no  longer  pertinent 
to  these  sections.  KRS  350.1ia  "Partial 
Release  of  Bond  When  Planting  is 
Deferred,"  is  repealed.  Neither  SMCRA 
nor  the  Federal  regulations  contain 


counterpart  provisions  for  bond  release 
when  planting  is  deferred.  The  deletion 
of  KRS  350.110  does  not  render  the  State 
program  less  effective  than  the  Federal 
regulations.  SB-202  section  5(3)  revises 
KRS  350.113  to  delete  the  cabinet's 
authority  to  release  the  remaining 
portion  of  a  bond  held  on  reclaimed 
areas  after  a  determination  has  been 
made  that  satisfactory  vegetative  cover 
has  been  established.  Neither  SMCRA 
nor  the  Federal  regulations  at  30  CFR 
800.40  contain  similar  provisions.  The 
Director  finds  that  the  deletion  will  not 
render  the  statute  less  effective  than  the 
Federal  regulations. 

11.  KRS  350. 710-750    Bond  Pool 

Kentucky  has  amended  its  Surface 
Mining  Law  (KRS  chapter  350]  through 
the  actions  of  the  Kentucky  General 
Assembly.  The  amendments  contained 
in  SB-202  and  HB-676  amend  KRS 
350.710  through  KRS  350.750.  The 
proposed  amendment  removes  &om 
KRS  350.720  section  1(5)  language 
concerning  the  ineligibility  of  two-acre- 
or-less  operations  for  coverage  by  the 
bond  pool.  SB-202  contains  the  same 
deletion.  The  proposed  amendment  also 
adds  a  provisions  at  HB-676  section 
1(11]  that  modifies  KRS  35a720  to 
disallow  an  apphcant's  or  member's 
experience  pursuant  to  a  two-acre-or- 
less  permit  that  was  issued  prior  to  June 
6, 1987  to  be  considered  in  the  rating 
assignments.  The  proposed  amendment 
provides  at  HB-676  section  1(7]  that 
modifies  KRS  350.720  that  bond  pool 
members  must  continue  to  meet  bond 
pool  eligibility  criteria  to  maintain  their 
membership  in  the  pool.  The  proposed 
amendment  modifies  HB-676  sections 
2(l](b]  of  KRS  350.725  to  include  cash, 
cashier's  check,  or  money  orders  as 
acceptable  media  of  payment  for  bond 
pool  membership  fees.  The  proposed 
amendment  modifies  HB-676  section 
5(4)  of  KRS  350.750  to  provide  that  if  a 
member  of  the  bond  pool  transfers  more 
than  50  percent  of  any  class  of  stock  or 
other  ownership  interest  whether  by 
sale,  gift,  or  otherwise,  the  member  and 
the  person  to  whom  more  than  50 
percent  of  the  interest  is  transferred 
shall  notify  tfie  bond  pool  administrator, 
in  writing,  of  the  transfer  within  15  days. 
The  bond  pocd  administrator  shall 
review  the  eligibility  of  all  persons  who 
own  or  control  are  owned  or  controlled 
by,  or  are  imder  common  ownership  or 
control  with  the  member  after  the 
transfer  using  the  criteria  set  forth  in 
KRS  350.720,  and  shall  report  his 
findings  to  the  commission.  The 
commission  shall  revoke  the 
membership  if  it  determines  that  the 
member  after  the  transfer  does  not  meet 
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the  eligibility  criteria.  OSM  is  currently 
reviewing  the  Kentucky  bond  pool  and 
is  deferring  all  decisions  on  such,  until 
the  review  is  completed.  Thus,  the 
Director  is  not  acting  at  this  time  on  the 
amendipents  by  SB-202  and  HB-676  to 
KRS  35a710  through  3S0.75a 

Pursuant  to  section  503  of  SMCRA,  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly. 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM. 

IZ  KRS  350.990    Penalties 

(a)  Penalty  Recovery  Agency 

Kentucky  has  amended  its  Surface 
Mining  Law  (KRS  chapter  350)  through 
the  actions  of  the  Kentucky  General 
Assembly.  The  amendment  contained  in 
SB-141  section  1(1)  that  modifies  KRS 
350.990  to  provide  that  penalties  and 
equitable  actions  shall  be  recoverable  in 
the  name  of  the  Commonwealth  of 
Kentucky  by  the  cabinet's  Department 
of  Law  rather  than  by  the  Office  of 
General  Counsel,  or  upon  the 
Secretary's  request  by  the  Attorney 
General.  Since  the  amendment  at  SB- 
141  section  1(1)  that  modiries  KRS 
350.990  clarifies  but  does  not  alter  the 
effectiveness  of  the  existing  approved 
Kentucky  rule,  the  Director  Rnds  it  to  be 
in  accordance  with  sections  518  and 
S21(c)  of  SMCRA. 

(b)  Civil  Penalties 

SB-141  section  1(2)  that  modifies  KRS 
350.990  clarifies  that  each  day  shall 
constitute  a  separate  violation  for  civil 
penalty  provisions.  Also,  in  addition  to 
the  penalties  provided  in  section  1,  SB- 
141  adds  a  provision  that  any  person  or 
operator  who  fails  to  abate  a  violation 
of  KRS  350.060  or  KRS  350.029  or  KRS 
350.057  as  noted  in  a  notice  of 
noncompliance  or  an  order  for 
immediate  compliance  and  cessation 
within  the  time  period  prescribed  for  the 
abatement  shall  be  assessed  an 
additional  civil  penalty  of  not  less  than 
$750  for  each  day  during  which  the 
violation  continues.  Kentucky  stated  in 
RAM  #101  that  the  purpose  of  the 
amendment  is  to  ensure  that  illegal 
operators  will  not  be  subject  to  less 
severe  penalties  than  legal  operators 
when  they  fail  to  correct  environmental 
damage.  There  is  no  direct  Federal 
counterpart  to  this  provision.  The 
Director  Rnds  that  since  the  amendment 
at  SB-141  section  1(2)  that  modifies  KRS 
350.990  does  not  alter  the  effectiveness 
of  the  existing  approved  Kentucky  rules. 


it  is  not  inconsistent  with  SMCRA  and 
the  Federal  regulations. 

(c)  Recovery  of  Penalties  by  the 
Department  of  Law 

SB-141  section  1(3)  that  modifies  KRS 
350.990  clarifies  that  it  is  the  duty  of  the 
cabinet's  Department  of  Law  to  bring 
action  for  recovery  of  penalties  and 
equitable  relief  against  any  operator  or 
other  person  violating  or  threatening  to 
violate  any  of  the  provisions  of  this 
chapter  or  violating  or  threatening  to 
violate  any  order  of  determination 
promulgated  pursuant  to  the  provisions 
of  this  chapter.  Since  the  amendment 
only  clarifies  but  does  not  alter  the 
effectiveness  of  the  existing  approved 
Kentucky  rule,  the  Director  finds  the 
amendment  at  SB-141  section  1(3)  that 
modifies  KRS  350.990  to  be  in 
accordance  with  sections  518  and  521(c) 
of  SMCRA. 

(d)  The  Legal  Tests  of  Willfully  and 
Knowingly 

SB-141  section  1(8)  that  modifies  KRS 
350.990  is  amended  to  provide  that 
"except  as  permitted  by  law,  any  person 
who  willfully  and  knowingly  resists, 
prevents,  impedes  or  interferes  with  the 
secretary  or  other  personnel  of  the 
cabinet  in  the  performance  of  duties 
pursuant  to  this  chapter  shall,  upon 
conviction,  be  fined  not  more  than  $5000 
or  imprisoned  for  not  more  than  1  year, 
or  both.*^  In  addressing  the  protection  of 
government  employees  at  section  704, 
SMCRA  contains  only  the  element  of 
"willfully."  The  addition  by  Kentucky  of 
a  second  element,  "knowingly,"  requires 
an  additional  element  of  proof, 
rendering  the  statute  more  difficult  to 
use  successfully  against  persons  so 
interfering.  Therefore,  as  the  Director 
finds  the  amendment  to  SB-141  section 
1(8)  that  modifies  KRS  350.990  to  be  less 
stringent  than  section  704  of  SMCRA,  he 
is  not  approving  the  amendment  of  the 
word  "knowingly." 

(e)  Recovery  of  Penalties,  No  Benefit 
May  be  Derived  From  Coal  Mined 
WiUiout  a  Permit 

Kentucky  has  amended  its  Surface 
Mining  Law  (KRS  chapter  350)  through 
the  actions  of  the  Kentucky  General 
Assembly.  The  amendment  contained  in 
SB-205  section  5(1)  that  modifies  KRS 
350.990  provides  that  penalties  shall  be 
recoverable  in  actions  brought  in  the 
name  of  the  Commonwealth  of  Kentucky 
by  the  cabinet's  Department  of  Law 
rather  than  by  the  Office  of  General 
Counsel,  or  the  Attorney  General. 
Section  5(3)  of  SB-106  assigns  the 
responsibility  for  bringing  actions  to 
recover  penalties  to  the  cabinet's 
Department  of  Law  rather  than  to  the 


Office  of  General  Counsel  or  the 
Attorney  General.  These  issues, 
addressed  earlier  in  this  document  at 
Findings  12(a)  and  12(c),  were  found  to 
be  in  accordance  with  SMCRA. 
At  section  5(5)  of  SB-205  the 
amendment  adds  a  new  subsection  (b) 
to  KRS  350.990  to  provide  that  any 
person  who(,  in  violation  of  subsection 
(l)(b)  of  section  4  of  this  Bill,  willfully 
and  knowingly  receives,  transports, 
sells,  conveys,  transfers,  trades, 
exchanges,  donates,  purchases,  delivers 
or  in  any  other  way  derives  benefit  from 
coal  removed  from  any  surface  mining 
operations  conducted  in  violation  of 
subsection  (l)(a)  of  section  4  or  section  3 
of  this  Bill  shall  be  guilty  of  a  Class  D 
felony  and  upon  conviction  thereof  shall 
be  imprisoned  for  at  least  1  but  not  more 
than  5  years  and  be  fined  an  amount  not 
to  exceed  $10,000.  This  issue  is  similar 
to  one  addressed  earlier  in  this 
document  at  Finding  6(a).  However, 
section  5  provides  for  criminal  , 

measures.  It  has  no  direct  Federal; 
counterpart.  The  Director  finds  the 
amendment  to  KRS  350.990  by  SB-205  at 
sections  5  (1),  (3),  and  (5)  to  be  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations. 

SB-205  also  revises  the  language  of 
section  5(8)  of  the  Bill,  by  adding  the 
word  "knowingly"  to  the  provision  that, 
"except  as  permitted  by  law,  any  person 
who  "willfully  and  knowingly  resists, 
prevents,  impedes  or  interferes  wi\h  the 
secretary  or  other  personnel  of  the 
cabinet  in  the  performance  of  duties 
pursuant  to  this  chapter  shall,  upon 
conviction,  be  fined  not  more  than  $5000 
or  imprisoned  for  not  more  than  one  (1) 
year,  or  both."  As  discussed  in 
Director's  Finding  12(d),  the  addition  of 
the  element  of  "knowingly"  to  the 
provisions  of  KRS  35a990  section  5(8)  is 
not  in  accordance  with  section  704  of 
SMCRA  and  cannot  be  approved. 
Therefore,  the  Director  finds  the 
proposed  amendment  to  be  less 
stringent  than  SMCRA. 

SB-205  also  deletes  old  section  5(10) 
of  the  Bill  modifying  KRS  350.990  which 
stated  that  any  person  found  in  violation 
of  KRS  350.060(11)  shall  be  fined  not 
more  than  $500  for  each  violation,  nor 
less  than  $50.  This  provision  was  also 
deleted  in  SB^202  at  section  13(10).  The 
provision  refers  to  a  statute,  repealed  by 
Kentucky  in  1988.  that  specified  that  the 
failure  to  cover  a  coal  truck  constituted 
a  violation.  Neither  SMCRA  nor  the 
Federal  regulations  contain  similar 
provisions.  The  Director  finds  that  the 
deletion  will  not  render  the  statute  less 
effective  than  the  Federal  regulations. 
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13.  KRS  224.083    Hearings 

The  amendment  contained  in  SB-249 
amends  KRS  224.083  to  extend  from  7  to 
14  days  the  time  that  parties  to  hearings 
held  before  NREPC  may  file  exceptions. 
The  amendment  clarifies  that  the 
cabinet  Secretary  must  consider 
exception  that  are  filed  before  issuing  a 
final  order.  Since  there  is  no  direct 
Federal  counterpart  to  this  regulation 
and  its  adoption  by  Kentucky  does  not 
render  other  parts  of  the  approved 
program  less  effective  than  the  Federal 
regulations,  the  Director  finds  the 
proposed  amendment  to  be  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Agency  Comments 

Pursuant  to  section  503(b}  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i),  comments 
were  solicited  bom  various  interested 
agencies.  One  agency,  the  Kentucky 
Heritage  Council  (KHC)  responded  with 
pertinent  comments. 

1.  By  letter  dated  luly  12. 1990 
(Administrative  Record  No.  KY-999),  the 
KHC  commented  that  the  language  of 
the  amendment  proposed  at  KRS  350.070 
by  section  l(3)(g)  of  HB-591  and  SB-256 
should  be  altered  to  read,  "Would  not 
involve  properties  designated  as 
unsuitable  for  mining,  and  a 
determination  has  been  made  by  the 
State  Historic  Preservation  Officer 
(SHPO)  that  an  archaeological  survey  is 
unwarranted."  The  KHC  contends  that  it 
would  be  almost  impossible  to 
determine  if  sites  eligible  for  listing  on 
the  National  Register  of  Historic  Places 
(NRHP)  would  be  impacted  unless  an 
archaeological  or  historical  survey  was 
conducted. 

Under  the  terms  of  a  Memorandum  of 
Agreement  between  the  NREPC  and  the 
KHC,  signed  May  1989.  the  Division  of 
Permits  tvill  review  all  applications  for 
new  operations,  revisions  and 
amendments  to  identify  those  proposed 
operations  that  include  previously 
undisturbed  surface  acreage.  If 
previously  undisturbed  areas  are 
proposed  for  disturbance  and  those 
acreages  have  not  been  investigated  by 
a  professional  archaeologist  DSMRE 
will  request  comments  from  the  SHPO 
concerning  the  need  for  an 
archaeological  assessment  Further, 
Kentucky's  regulations  at  405  KAR  8.-010 
section  14(5)  do  not  permit  mining 
operations  to  adversely  affect  any 
publicly-owned  parks  or  places  included 
in  the  NRHP.  405  KAR  8K)30  secUon 
11(2)  requires  that  the  permit  applicant 
describe  and  identify  Uie  nature  of  any 
cultural,  historic  and  archaeological 


sites  listed  or  eligible  for  listing  in  the 
NRHP  based  on  available  information 
from  the  State  Historic  Preservation 
Officer  and  other  local  agencies.  The 
applicant  may  also  be  required  to 
identify  and  evaluate  important  historic 
and  cultural  resources  t}ut)ugh  the 
collection  of  additional  information,  by 
conducting  field  investigations,  and 
other  appropriate  analyses. 

The  Director  believes  the  coordination 
provided  for  by  the  interagency 
agreement  and  the  provisions  of  the 
existing  Kentucky  regulations  are  an 
adequate  response  to  the  requirements 
of  SMCRA  related  to  cultural  and 
historic  sites,  and  that  the  language 
change  proposed  by  the  commenter 
would  not  further  enhance  the 
regulatory  program  or  the  opportunity 
for  input  by  the  SHPO. 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  June  14, 1990, 
Federal  Register  (55  FR  24113).  The 
comment  period  closed  on  July  16, 1990. 
No  one  requested  an  opportunify  to 
testify  at  the  scheduled  public  hearing 
and  no  hearing  was  held. 

Two  individuals  responded  to  the 
request  for  public  comments  with 
pertinent  comments.  One  respondent 
represented  the  Kentucky  Resources 
Council  (KRC),  and  one  represented  his 
own  interest 

1.  The  KRC  commenter  restated  the 
Council's  continuing  concerns  that  bond 
pool  coverage  expressly  excludes 
coverage  for  subsidence  impacts,  and 
for  the  artificial  capping  of  the  forfeiture 
expenditures  from  the  pool  at  the  cost  of 
reclamation  as  set  by  the  Division  of 
Permits,  rather  than  the  real  cost  of 
completion  of  the  reclamation  plan. 
These  comments  were  directed  to  the 
amendments  of  HB-676.  As  stated  in 
Finding  11,  the  Director  is  deferring  his 
decision  on  the  amendments  to  the 
Kentucky  bond  pool:  Thus,  the 
comments  will  not  be  addressed  until  a 
decision  is  made  by  the  Director. 

2.  The  KRC  commenter  stated  that  to 
the  extent  that  the  statutory  revisions 
contained  in  SB-141  allow  for  the 
issuance  of  a  notice  of  noncompliance 
rather  than  an  imminent  harm  cessation 
order  where  an  entify  is  conducting  coal 
mining  or  coal  exploration  without  a 
vaUd  permit  these  provisions  conflict 
with  section  521  of  SMCRA  as 
implemented  at  30  CFR  843.11(a)(2).  The 
term,  "notice  (rf  noncompliance"  as  used 
in  SB-141  and  a  concern  of  the  KRC's 
refers  to  Kentucky's  unique  enforcement 
system.  Pursuant  to  405  KAR  12:020 
section  3(2)(b),  the  cabinet 
simultaneously  issues  an  order  for 


cessation  and  immediate  compliance        , 
(Kentucky's  equivalent  to  an  imminent     j 
harm  cessation  order)  and  a  notice  of 
non-compliance  and  order  for  remedial 
measures  (Kentucky's  equivalent  to  a 
notice  of  violation).  For  further 
explanation  of  this  system,  the  reader  is 
referred  to  the  May  18, 1982.  Federal 
Register  notice  (47  FR  21404,  21407). 
Thus,  the  use  of  the  "notice  of 
noncompliance"  does  not  mean  that  a 
notice  of  noncompliance  will  be  issued 
instead  of  an  imminent  harm  cessation 
order.  It  means  that  for  any  remedial 
action.  i.e.  violation,  listed  in  the  notice 
of  noncompliance  and  the  order  for 
cessation  and  immediate  compliance,  a 
penalty  will  be  issued.  As  described  in 
Kentucky's  submission  letter  of  May  6, 
1990.  and  in  RAM  #101,  the  intent  was 
to  ensure  "that  illegal  operators  will  not 
be  subject  to  less  severe  penalties  than 
legal  operators  when  they  fail  to  correct 
environmental  damage." 

Kentucky's  program  at  KRS  350.130(4} 
continues  to  provide  that  any  condition 
or  operation  that  creates  or  is  expected 
to  create  an  imminent  danger  to  the 
environment  or  to  the  public  shall 
immediately  cease  operations.  The 
Kentucky  regulations  at  405  KAR  12.-020 
section  3(c)  "flesh  out"  the  statute  by 
requiring  the  immediate  issuance  of  an 
order  for  cessation  and  immediate 
compliance  to  a  person  conducting 
surface  coal  mining  and  reclamation 
operations  without  a  valid  license. 
Section  3(c)  also  requires  the  issuance  of 
a  cessation  order  when  coal  exploration 
operations  are  found  that  are  being 
conducted  without  proper  notice  of 
intention  to  explore  or  approval  for  such 
operations. 

3.  The  KRC  commenter  stated  in 
regard  to  SB-255  that  while  the  KRC  has 
no  objection  to  the  passage  of  enabling 
legislation  that  sets  no  standards 
concerning  third-parfy  Uability,  it 
believes  that  any  provisions  which  limit 
the  operator's  bond  liability  for 
vegetation  based  on  action  of  third- 
parties  is  inconsistent  with  the  Act 
(SMCRA).  The  Director  agrees  with  the 
commenter  and  has  reflected  his  view  in 
Finding  1.  In  that  Finding,  the  Director 
states  that  any  regulations  that  are 
promulgated  pursuant  to  SB-255  must  be 
submitted  and  approved  by  the  Director  . 
before  Kentucky  may  implement  such 
regulations. 

4.  The  KRC  commenter  stated  that  the 
identical  bills  56-256  and  HB-519 
expand  the  class  of  permit  boundary 
changes  that  can  be  used  to  add  new 
areas  for  coal  removal  beyond  the 
permit  boundaries  without  the 
requirements  of  a  permit  amendment   - 
The  commenter  interpreted  the  new 
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statute  •*  allowing  "a  flat  10  percent  of 
the  pennit  area  up  to  20  acres,"  which  is 
conaistsnt  with  the  State's  interpretation 
and  wi^  the  State's  approved  definition 
of  IBR's;  but  objected  to  that  as  beyond 
the  narrow  concept  of  IBR's  intended  by 
CongreM.  As  the  conunenter 
acknowledges,  legislative  history  on  this 
subject  is  extremely  sparse.  There  are  13 
words  illustrating  one  example  of  what 
an  IBR  might  be:  "such  as  additional 
footage  to  pennit  the  better  siting  of  an 
aooesa  road."  (S.  Rep.  No.  402, 93rd 
Coog.,  1st  Sess.  57  (1873)).  Those  words 
do  suggeat  that  IBR's  be  limited  to  a 
matter  to  feet,  but  they  do  not  indicate 
that  the  footage  must  be  less  than  10 
percent  of  the  total  acreage.  When 
Congressional  intent  is  unclear  or 
unknown,  great  deference  is  given  to  the 
agency  interpretation  of  a  statute.  As 
long  as  an  agency's  interpretation  is 
reasonable,  that  interpretation  is  upheld. 
In  Indiana's  regulatory  program,  the 
Director  has  approved  IBR's  that  will 
either  be  10  percent  or  20  acres, 
whichever  is  leas  (see  51  FR 17478 
(1986)).  in  Diinoia'  regulatory  program, 
the  Director  has  approved  IBR's  that 
allow  10  percent  of  the  original  acreage 
for  areas  of  100  acrea  or  less,  and  for 
areas  over  200  acres  the  IBR  cannot 
exceed  20  acrea  (aee  47  FR  23858  (1982)). 
In  addition,  the  10  percent  limitation  is 
already  a  part  of  the  approved  Kentodty 
regniatory  program  (sm  48  FR  21574, 
21577  (1983)  and  48  FR  22711,  22714 
(WB3)). 

The  KRC  stated  that  there  is  no 
criteria  governing  incidental  boundary 
revisions  which  are  major  revisions.  The 
KRC  goes  on  to  say  that  this  could  lead 
to  substantial  new  acreage.  The  Director 
does  not  agree  with  the  KRC.  Any  TBR 
most  not  exceed  the  10  percent  or  20 
acre  bmitatioo.  In  addition,  any  IBR  that 
does  not  satisfy  the  10  requirements 
needed  to  be  a  minor  reviaioa  is 
automatically  a  mafor  revision.  To  list 
every  situation  that  would  classify  an 
IBR  aa  a  maior  revision  is  an  impossible 
task.  Therefore,  the  Director  finds 
Kentucky's  approach  to  be  reasonable 
and  in  accordance  with  SMCRA. 

Finally,  die  KRC  stated  there  would 
be  Uttle  or  no  public  involvement  if  ^ 
amendment  was  approved.  Again,  the 
Director  disagrees  witfi  Am  conunenter. 
If  the  IBR  is  a  major  revision,  the 
revision  must  be  advertised  in  the  local 
newspaper  pursuant  to  406  KAR  8:010 
section  8. 

5.  A  private  dtixen  expressed  concern 
about  the  revision  propcMwd  in  SB-202 
that  would  delete  Ae  requirement  *at  a 
civil  penalty  be  assessed  for  failure  to 
cover  the  bed  of  a  coal  truck.  The 
Director  notes  that  there  is  no 


comparable  Federal  regulation  requiring 
that  a  civil  penalty  be  assessed  for 
failure  to  cover  coal  trucks  and  that  the 
deletion  of  the  provision  does  not  render 
Kentucky's  program  inconsistent  with 
SMCRA  or  Hk  Federal  regulations.  The 
Director  also  notes  that  on  August  10, 
1990,  OSM  approved  the  deletion  of 
Kentucky's  transportation  plan 
requirement  which,  in  part,  specified 
that  the  failure  to  cover  a  coal  truck 
constituted  a  violation  (55  FR  32618). 

The  citizen  also  expressed  his  concern 
for  the  provisions  of  the  amendment 
contained  in  SB-255  that  direct  the 
NREPC  to  promulgate  regulations  to 
address  the  liability  surface  mining 
permittees  have  in  reclaiming  permit 
areas  on  which  parties  or  forces  not 
controlled  by  the  permittee  have 
disturbed  the  reclamation  previously 
performed  by  the  permittee.  The 
provisions  of  SB-255  that  direct  the 
NREPC  to  promulgate  regulations  setting 
forth  the  procediires  for  transfeiring 
liabihty  for  reclamation  of  a  surface 
mining  pennit  to  a  party  who  will  make 
a  post  mining  use  of  Ae  permit  area  are 
also  of  concern  to  this  citizen.  The 
Director  agrees  with  the  commer.ter  that 
these  issues  are  of  general  concern  but 
he  disagrees  with  the  conunenter  that 
these  issues  are  pertinent  to  the 
amendment  contained  in  SB-255.  SB-255 
is  only  enabling  legislation  directing  the 
NREPC  to  promulgate  new  regulations. 
Attention  should  be  focused  on  the 
content  of  tfie  regulations  that  are  to  be 
developed  under  this  enabling 
legislation.  The  Director  has  addressed 
this  issue  Finding  1  and  will  require  that 
Kentucky  submit  and  obtain  the 
Director's  approval  of  implementing 
regulations  developed  in  response  to 
this  amendment  as  set  forth  in  SB-255. 

V.DiNctar'sDwMaii 

Based  on  die  findings  discussed 
above,  the  Director  is  approving  the 
proposed  amendment  as  submitted  to 
OSM  by  Kentucky  on  May  8, 1990.  with 
die  exception  of  ttiose  issues  discussed 
in  Findings  11, 12(d).  and  12(e). 

This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  the  State  to  conform  their 
program  with  the  Federal  standards 
without  delay.  Consistency  of  State  and 
Federal  standards  is  required  by 
SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relates  to  air 


or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  aeq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq\  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concurrence  is  not  required. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  apf)roved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment  Thus,  any  changes 
to  a  State  program  are  not  enforceable 
until  approved  by  OSM,  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
programs.  In  the  oversight  of  the 
Kentucky  program,  the  Director  will 
recognize  only  the  approved  program, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Kentucky  of  such 
provisions. 

VL  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regalatory  Flexibility  Act 

On  July  IZ  1984,  die  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3. 4, 7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a  ' 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements:  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 
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List  of  Subjects  in  30  CFR  Part  917 

Coal  mining,  Intergovernmental 
relations,  Surface  mining,  Underground 
mining. 

Dated:  lanuary  29. 1991. 
CariCaoM, 
Assistant  Director,  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

1.  The  authority  citation  for  part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  30  CFR  917.15,  is  amended  by  . 
adding  a  new  paragraph  (gg)  to  read  as 
follows: 

(917.15   Approval  of  ragulatory  prosnim 


(gg)  llie  following  amendments  to  the 
Kentucky  Revised  Statutes  (KRS) 
submitted  to  OSM  on  May  8, 1990,  are 
approved  effective  February  6, 1991: 
/Amendments  to  KRS  chapter  350  as 
contained  in  Senate  Bill  255; 
amendments  to  KRS  chapter  350 
sections  350.010,  350.053,  350.057  as 
contained  in  Senate  Bill  149; 
amendments  to  KRS  chapter  350 
sections  350.053,  350,054,  350.057,  350,060 
as  contained  in  Senate  Bill  205; 
amendments  to  KRS  chapter  350 
sections  350.060,  350.070,  350.065, 
350.093,  350.113,  350.130,  350.139,  350.151. 
350.990  as  contained  in  Senate  Bill  202; 
amendments  to  KRS  chapter  350  section 
350.070  as  contained  in  Senate  Bill  256; 
amendments  to  KRS  chapter  350  section 
350.090  as  contained  in  House  Bill  154; 
amendments  to  KRS  chapter  350  section 
350.990  as  contained  in  House  Bill  141 
and  Senate  Bill  205  with  the  exception  of 
the  word  "knowingly"  found  at  350.990 
1(8)  and  5(8);  amendments  to  KRS 
chapter  350  section  224.063  as  contained 
in  House  Bill  249;  and  amendments  to 
KRS  chapter  350  section  350.070  as 
contained  in  House  Bill  519.  The  repeal 
of  KRS  350.110,  350.113,  and  350.990(10) 
by  Senate  Bill  202.  Action  is  being 
deferred  on  the  proposed  provisions  at 
KRS  350.7ia  350.72a  35a725.  350.735. 
350.74a  and  350.750  pending  the 
outcome  of  OSM's  review  of  the 
Kentucky  bond  pool. 
(FR  Doc.  91-2811  Filed  2-«-ei:  8:45  am] 
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intar«nc«  of  Marrtag*  of  a  Vataran'a 
CtUM 

AOCNCV:  Department  of  Veterans 

Affairs. 

ACnON:  Final  rule. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its 
adjudication  regulations  concerning  the 
reduction  or  discontinuance  of  monetary 
benefits  when  there  is  an  inference  of 
marriage  of  a  veteran's  child.  A  recent 
VA  General  Counsel  opinion  held  that 
an  individual  who  is  living  with  a 
person  of  the  opposite  sex  and  holding 
himself  or  herself  out  to  the  public  to  be 
the  spouse  of  such  person  remains  a 
"child"  under  the  law  governing 
payment  of  VA  benefits,  as  long  as  the 
individual  does  not  contract  a  valid 
marriage.  The  intended  effect  of  this 
change  is  to  bring  the  regulations  into 
conformance  with  this  interpretation. 
EFFICTfVE  date:  September  10, 1990. 
FOR  FURTHER  INFORMATKM  CONTACT 
John  Bisset,  Jr.,  Consultant.  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs.  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  In  a 

precedent  opinion  dated  September  10, 
1990  (O.G.C.  Prec.  90-90),  VA's  General 
Counsel  held  that  an  individual  who  is 
living  with  a  person  of  the  opposite  sex 
and  holding  himself  or  herself  out  to  the 
public  to  be  the  spouse  of  such  person 
remains  a  "child"  within  the  meaning  of 
38  U.S.C.  101(4),  as  long  as  the 
individual  does  not  contract  a  valid 
marriage.  38  CFR  3.500(n)(3)  currently 
establishes  an  effective  date  for 
reduction  or  discontinuance  of  an  award 
of  pension,  compensation,  or 
dependency  and  indemnity 
compensation  based  upon  a  finding  of 
an  inferred  marriage  of  a  child.  Since 
'there  is  no  legal  basis  for  such  reduction 
or  discontinuance,  VA  will  remove 
subparagraph  (3)  of  i  3.S00(n). 

VA  is  issuing  a  final  rule  to  delete  the 
provisions  of  38  CFR  3.500(n)(3).  This 
change  is  necessary  to  conform  the 
regulatory  provisions  with  the  VA 
General  Counsel  precedent  opinion 
refemiced  above.  Because  this 
amendment  constitutes  a  liberalizing 
change  relieving  a  restriction  and  an 
interpretive  rule,  publication  as  a 
proposal  for  public  notice  and  comment 


is  unnecessary.  For  the  same  reasons, 
this  amendment  is  retroactively 
effective  on  September  10, 1960,  the  dat* 
of  the  precedent  opinion  upon  whici  i* 
is  based 

Since  a  notice  of  proposed  rulemaking 
is  unnecessary  and  will  not  be 
published,  this  amendment  is  not  a 
"rule"  as  defined  in  and  made  subject  to 
the  Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601(2).  In  any  case,  this 
regulatory  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  RFA.  5  U.S.C. 
sections  601-612.  This  amendment  wiU 
not  directly  affect  any  small  entity. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment 
investment,  productivity,  iimovation.  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  Foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assittance  program  numbers  are  64.1M, 
64.105, 64.109  and  64.1ia 

List  of  Sul^ects  in  38  CFR  Part  3 

Administrative  practices  and 
procedure.  Claims,  Handicapped.  Health 
care.  Pensions,  Veterans. 

Approved:  January  IB,  1991. 
Edward  |.  Dsfwinrid. 

Secretary  of  Veterans  Affairs. 

38  CFR  part  3.  Adjudication,  is  amended 
as  follows: 

PART3-{AIIEN0E0] 

In  9  3.500,  paragraph  (n)(3)  is 
removed,  existing  paragraph  (n)(4)  is 
redesignated  as  paragraph  (n)(3)  and  an 
authority  citation  is  added  after 
paragraph  (n)(3)  to  read  as  follows: 

•  •        •        *        • 

(n)  Marriage  (or  remarriage)  (38 
U.S.C.  101(3).  3012(b))  *  *  * 

(3)  •  •  * 

(Authority:  38  U.8.C  101(4);  210(c)(1)) 

•  •         *         •         • 

(FR  Doc  91-2727  PUed  2-S-Ol;  8.-45  am] 
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Localy  Qanaralad  ConlrlMillons  in 
Oldar  Ainartcan  Volunlaar  ProfliwM 


R  ACTION. 
action:  Final  nde. 


R  This  nik  implements  section 
224  of  the  OooMStic  Vohmtaer  Service 
Act  of  197S.  as  ameaded  (DV8A).  which 
provides  tivit  when  kically  generated 
oonlribations  made  to  Older  American 
Voiimteer  lYograms  sre  in  excees  of  the 
lequired  Bon-#sderal  match,  the 
Director  of  ACTION  may  not  restrict  the 
manner  in  which  the  contributioos  are 
expended,  if  the  expenditures  are  not 
inconsistent  widi  the  DVSA.  The 
intended  effect  of  this  rule  is  to  provide 
grantees  greater  flexibility  in  the  use  cf 
non-Federal  contributions  that  exceed 
matching  amounts  required  by  ACTION. 
[  DATI:  March  25. 1991. 


John  Seal  Executive  Officer.  ACTION. 
at  202/634-0380  (FTS  e34-«380). 

L  Stataloiy  Back^tMmd 

The  1984  amendments  to  the  Domestic 
Volunteer  Service  Act  of  1973,  Public 
Law  93-113  (DVSA).  added  section  224. 
A  minor  technical  amendment  was 
added  in  the  1980  amendments.  Section 
224  was  added  to  provide  grantees 
greater  flexibility  in  the  use  of  the  non* 
federal  contributions  that  exceed  the 
matching  amognts  required  1:^  ACTION. 
Section  224  provides: 

Whenever  locaDy  generated  contributions 
made  to  voltint—  profaclB  for  older 
Americans  nnder  this  title  an  in  excess  ai 
the  amount  required  by  Ae  Director,  tiie 
Director  may  not  restrict  the  manner  in  which 
such  contributioos  ire  >»|Mmd<Hi  if 
expenditures  from  locally  generated 
contributions  are  not  inconsistent  with  the 
provisions  of  ttiis  Act 

n.  Legislative  Hislory 

ACTION'S  hnplementation  of  section 
224  is  based  on  the  Agency's 
hiterpretation  of  the  Coiyessional 
intent  as  set  forth  in  the  legislative 
history. 

In  its  report  accompanying  S.  1129,  the 
Senate  Ccnnmittee  on  Labor  and  Human 
Resources  stated,  in  pertinent  part: 

The  intent  of  the  new  eectioa  is  to  change 
current  ACTION  policy  of  controlling  the 
detail  of  all  project  expenditures,  even  those 
financed  by  non-federal  contributions  over 
and  above  the  required  match.  The 
Committee  agrees  that  greater  local 
determination  must  be  provided.  Decisions  as 
to  whether  vans  should  be  pnrdiased.  staff 
training  be  conducted,  cheat  reiatad 


transportathn  be  piavidsd  and  the  Hke.  caa 
appropriately  be  made  by  project  dlieclun 
closest  to  the  day-to-day  project  operation.  In 
addition,  the  Committee  notes  eiaiwples  of 
where  ACTION  policy  of  controlling  non- 
federal funds  has  conflicted  with  poMdas  of 
the  local  entities  making  contributions  to 
OAVPpfojeols    stela  dvU  service  ealaiy 
scales  for  project  directors  have  been  I 
than  those  allowed  by  ACTION;  state 
requirements  for  traasportatian  and  aieil 
reimbursement  have  been  denied  by 
ACTION.  The  Committee  agraea  that 
organizations  oontiibuting  aoa-lsderal  dollars 
to  the  OAVP  should  be  aUe  to  partidpate  in 
directing  the  axpaadituias  of  dieir 
cootributians.  as  long  as  they  comply  with 
the  intent  of  die  Domestic  Volunteer  Service 
Act 

The  Committee  expects  that  expenditure  of 
locally  oontiibuted  fanda  will  be  ueed  to 
snhancia  the  eCscUfe  operation  of  individual 
projects,  and  will  not  be  osed  for  paipoaea 
diat  woald  be  oontrary  to  the  intent  of  dw 
OooMStic  Voluotaar  Sarvica  Act.  The 
Committee  recogniias  the  need  for  flexibility 
in  the  expenditure  of  locally  raised  support — 
some  noB-fsderal  hmdlng  sources  may  wish 
to  contribute  nmds  for  spedflc  poiposes;  in 
addition.  incRvtdaal  projects  OMist  respond  to 

aad  poUdea.  Ihe  Caamdttee  behevea  its 
amendsMot  wiH  pfovids  for  an  affective 
balance  between  the  federal  responsibility 
for  the  expendituie  of  federal  doQars  and 
local  spoaaots  reapoosifaiMty  to  manage 
protacta  in  keefiing  with  local  policies,  needs, 
and  fiinriing  epportuuitiaa. 

The  Committee  is  oonoacned  about 
accoantability  in  tha  overall  management  of 
any  fadafally  sponsored  prograoL  Tha 
ACTION  agency  is  raspcoaible  for  oversight 
of  the  Older  American  Volunteer  Programs.  It 
expects  that  protect  badgets  will  reflect  tioe 
ooeta  of  the  prognun.  Accurate  reoords  of 
propoeed  and  actnal  expemhtuies  of  the 
locally  controlled  noa-federal  dollars  in 
excess  of  die  required  nutch  still  must  be 
reflected  in  project  budgets  to  insure  they  are 
spent  within  Ae  intent  of  die  statute  or 
published  regulations. 
S.  Rep.  No.  182. 9eth  Cong..  1st  Sess.  10-11 
(1983). 

m.  Additten  of  PM  ]2» 

In  order  to  implement  section  224. 
ACTION  is  adding  part  1235  to  title  45  of 
the  Code  of  Federal  Regulations.  TUs 
rule  imposes  no  additional  requirements 
on  ACTION  grantees;  it  merely  clarifies 
ACTION'S  policy  on  locally  generated 
oonlributions. 

A  Notice  of  Proposed  Rulemaking 
(NFRM)  was  published  hi  the  Federd 
Regllm  on  October  18, 1990  (55  FR 
42218).  Intnested  persons  were  invited 
to  submit  written  comments  by 
November  19, 1990. 

IV.  Discussioo  of  Comments 

The  pressed  rule  was  mailed  to  all 
Older  American  Volunteer  Program 
grantees  for  their  review.  Thirty-seven 
written  comments  were  s«d)mitted  by 


the  established  deadline  in  response  to 
theNPRM 

Approximately  half  of  the  commenta 
supported  the  NPRM  as  published. 
Generally,  these  respondents  agreed 
that  increased  local  control  and 
flexibility  over  the  expenditure  of 
excess  non-federal  binds  reflected  in  the 
proposed  rule  will  enhance  proip'am 
operations.  Several  comments,  however, 
reflected  aome  concern  in  one  or  more  of. 
the  following  areas: 

•  ACTION'S  authority  to  require 
grantees  to  account  for  the  expenditure 
of  excess  non-federal  funds: 

•  The  requirement  that  expenditure  of 
excess  non-federal  funds  be 
"reasonable":  and 

•  The  procedures  in  the  appendix  to 
part  1235. 

These  comments  and  the  Agency's 
responses  are  discussed  below. 

V.  Analysis  and  Response  to  Conunents 

Sectionl235.J    DefinitionM 

Section  1235.1  contains  five 
definitions  of  terms  used  in  section  224 
and  the  implementing  regulation. 
Although  there  were  no  comments  on 
paragraphs  (aHd)  of  this  section,  there 
were  several  comments  sidunitted  on 
paragraph  (e)  concerning  the  definition 
ol  Inconsistent  with  the  Proviaiona  of 
This  Act  One  commentor  stiggested  that 
the  Agency  change  the  definition  horn 
"expenditures  not  in  support  of  ACTION 
programs.  *****  to  "expenditures  not  In 
support  of  the  faitent  of  ACTION 
programs."  Hie  Agency  considers  this 
revision  to  be  too  vague  for  easy, 
consistent  inteipretetion.  Since  the 
language  of  section  224  refers  directly  to 
the  provisions  of  the  DVSA.  the  Agency 
bebeves  the  definition  osed  in  this 
regulation  should  remain  unchanged. 
Another  coomientar  questioned  who 
determines  whether  an  expenditure  is 
inconsistent  with  the  DVSA.  These, 
dedsions  are  made  by  ACTION   " 
program  management,  at  times  with 
legs!  advice  from  ACTION'S  General 
Counsel,  and  done  on  a  case-by-case 
basis. 

One  commentor  suggested  deleting 
S  1235.1(eX3),  which  Usts  "Variations 
fitjm  the  approved  stipend  levels  for  the 
FGP  and  SCP  programs"  as  an  example 
of  thoae  itenu  that  are  inconsistent  with 
die  Act  It  is  ACTION'S  position  Uiat 
stipends  may  neither  be  increased  nor 
decreased  without  specific  statutory 
authority  and  approval  by  ACTION, 
regardless  of  the  source  <^  funds. 
Therefore,  this  suggestion  will  not  be 
adopted. 

A  few  comments  raised  questions  on 
8 1235.1(e)(5).  which  lists  "Unreasonable 
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coet  far  •  htw-eoet  volonteet  program" 
as  an  example  of  an.  hirnnsislsni  j  with 
the  AcL  One  commentor  qaeatioaed 
ACTION'S  authority  to  decide  what  is 
an  unreasonable  cost,  while  two  others 
suggested  a  need  for  a  betlet  definition 
of  "unreasanafale  coaT. 

As  to  the  requitemeni  that 
expenditures  of  excess  locally  generated 
funds  be  reasonable,  the  Senate  Report 
accompanying  S.  1129  clearly  hidicates 
Congress'  intent  thet  excess  locafly 
generated  funds  be  spent  consistent 
with  the  DVSA  provisions  or  published 
regulations.  This  report  also 
acknowledges  ACTION'S  responsibilHy 
for  oversight  of  the  Ohfer  AinerKan 
Volunteer  Programa.  The  Agency's 
interpretation  of  the  Act  has 
consistently  been  that  all  expenditures 
by  ACTION  grantees  must  be 
reasonable  and  at  the  lowest  poseible 
cosl  consistent  with  the  effective 
operation  of  volunteer  programs 
regardless  of  the  source  of  the  funds. 
This  policy  is  not  new.  See  section 
404(b)  of  the  DVSA.  42  U5.C.  5C44(b). 
Further,  the  Office  of  Management  and 
Budget  (OMB).  cost  principles  for 
federally  assisted  programs  indicates 
that  aD  expenditures  by  grantees  be 
necessary  and  reasonable.  See  OMB 
Circulars  A-21,  A-87,  and  A-tZZ.  The 
Agency's  authority  to  decide  what  costs 
are  reasonable  is  derived  from  its 
general  oversight  responsibility.  It  is  not 
the  policy  of  ACTION  to  "micromanage" 
grantee  operations  or  interpose  its 
judgment  on  (he  expenditures  of  excess 
local  funds^  However,  ACTION  does 
require  expenditures  of  non-federal 
funds  in  support  of  ACTION  programs 
to  be  reasonable. 

One  commentor  aaked  the  Agency  to 
further  clarify  what  constitutes  an 
unreasonable  cost.  This  comment  set 
forth  the  following  three  examples  of 
expenditure  situations  and  asked  if  each 
was  unreasonable: 

1.  "Is  an  in-house  payroll  coaaputer 
system  for  Senior  Companiona 
(hardware,  software,  maintenance)  an 
unreasonable  cost?" 

2.  "Is  a  project  staff  position  or 
consultant  an  unreasonable  cost  if  that 
person's  responsibinty  is  to  promote  the 
program  and  generate  additional  local 
funds  to  expand  the  programs  and  VSY 
level?" 

3.  "Can  an  extensive  local  Public 
Relations  and  Community  Awareness 
Campaign  be  undertaken  fin  the 
absence  of  previoue  national  efforts)  to 
promote  the  OAVP  without  being 
conaidered  an  'Unreaeonable  cosf  ?" 

Other  coramentoea  aaked  about 
regis  tratioA  fees  for  Stete-sponsored 
annual  aging  confeiencee.  equipment 
purchases,  and  volunteer  transportation 


ida  GcneiaHy,  vAUm  each  of  dmse 
coats  appeevs  t*  be  reeeonable.  the 
concept  of  what  is  an  uateasonablc  cost 
for  a  low-cost  volunteer  propam  must 
be  considered  in  the  context  of  die 
entire  program  budget  and  the  purpoaes 
and  goals  of  the  program.  Grantees  who 
have  specific  questions  about 
reasonable  costs  (whether  from  federal 
or  non-federal  funds)  should  first  consult 
then"  ACTION  State  Program  Office  for 
guidance. 


Section  1235^ 
Guidance 


Impleraentatioa 


A  few  connnentnra  raised  concerns 
about  i  123SJL  One  commentor 
requested  a  clarification  of  the 
provision's  purpose  and  scope.  Briefiy 
stated,  the  purpose  of  the 
implementation  giiid«"ce  as  well  as  the 
statement  of  policy  in  i  1235.3  is  to 
provide  direction  to  grantees  in 
complying  with  the  provisions  of  section 
224  of  the  DVSA 

Two  comments  were  submitted 
suggestmg  that  }  1235.2  (b)  and  (c)  be 
deleted.  ACTION  makes  no  change  to 
these  paragraphs.  The  Agency  reiterates 
that  grantees  are  reqofred  to  fuITy 
account  for  and  document  expenditures 
of  non-federal  contributions,  regardless 
of  whether  they  are  used  to  meet 
ACTION'S  local  match  requn^ment  or 
are  in  excess  of  the  requirement,  and 
that  aU  expenditures  in  support  of  a 
Federal  grant  can  be  audited.  These 
principles  are  supported  by  the  language 
of  section  224  of  the  DVSA  as  well  as 
the  legislative  history.  SetUion  224 
implies  that  the  excess  must  be 
accounted  for,  documented,  and  audited, 
by  stating  that  the  Director  may  not 
restrict  the  mnnner  in  which  such 
contributiona  are  expended  if  the 
expenditures  from  locally  generated 
contributions  are  not  inconsistent  with 
provisions  of  the  Act  Section  224  of  the 
DVSA,  42  U.S.C.  5024  (emphasis  added). 
(It  is  reasonable  to  conclude  that  a 
determination  regarding  consistency 
with  the  Act  could  not  be  made  if  the 
grantee  does  not  fully  account  for  the 
funds  and  document  all  expenditures.) 
Furthermore,  according  to  die  legislative 
history,  "Accurate  records  of  proposed 
and  actual  expesdrtores  of  the  locally 
controlled  non-federal  dollars  in  excess 
of  the  required  match  still  must  be 
reflected  in  proiect  budgets  to  insure 
they  are  spent  within  the  intent  of  the 
statute  or  published  regulations."  S.  Rep. 
No.  182,  supra. 

Section  123&3    Statement  of  Policy 

One  comnfentor  qoestioBed 
ACTION'S  authority  to  audit 
expenditures  from  excess  locaify 
generated  eontributians;  sad  two  others 


specificatty  requested  diat  paragraphs 
(b)  and  (^  of  part  U3SJ  be  deleted. 
However,  as  stated  above;  grantees  are 
required  to  hdfy  accoant  fc«  snd 
docuDKBt  expenditures  of  noo-icderal 
contriboCiona  regardlesa  of  whtlher 
they  ate  ased  to  meet  ACTION'S  local 
match  rcqeivenient  or  are  in  excess  off 
the  required  match,  and  tMt  all 
expenditures  in  support  of  a  Federal 
grant  may  be  aocfitol.  Section  1235.3(bl 
addresses  the  su(ht  requirement,  and 
will  be  retained  hi  the  final  rule.  Section 
1235.3(c>  »  merely  a  restatentenf  of  the 
statutory  langaege  of  section  224 
restricting  ACTION  in  its  orersight  role 
of  excess  fund  expendttoree.  This 
section  will  also  be  retained.  , 

Appendix  to  Part  1235 

Most  of  the  questions  and  ofafections 
to  the  proposed  regulation  centered  on 
the  language  in  the  Appendix.  Several 
commentors  focused  on  how  to  interpret 
the  definitions  under  part  III  of  the 
appendix.  The  terms  "questioned  cost" 
and  "disallowed  cosf  are  defmed  for  all 
Government  progiams  rn  the  Inspector 
General  Act  of  1978  and  the  definitions 
used  in  this  Appendix  came  from  that 
Act.  The  term  "program  findrng"  is  one 
that  is  uniqaely  defined  for  ACTION 
programs  because  of  the  distinction 
section  224  requires  for  excess  fund 
expenditures.  As  to  who  determines  a 
program  finding,  that  is  done  by 
ACTION  program  staff  after  a  cost  is 
questioned  through  an  audit  or  program 
monitoring  review  and  after  a  grar.tee 
has  had  an  opportunity  to  respond  about 
the  questioned  cost. 

A  commentor  on  part  V  of  the 
appendix  requested  clarification.  The 
proposed  language  indicated  that  excesa 
local  expenditures  may  be  sabetituted 
for  disallowed  costs  from  the  grantee's 
local  match  expenditures  in  order  for  the 
grantee  to  meet  its  local  matching 
requirement  The  commentor  asked, 
however,  whether  the  substitution  could 
also  be  made  when  a  grantee  simply 
does  not  attain  the  matching  level.  The 
answer  is  yes.  The  definition  in 
§  1235.1(d)  implies  that  all  qualifying 
expenditures  from  locally  generated 
Contributions  may  be  initially  counted 
towards  meeting  the  pantee's  local 
match  and,  once  the  match  is  met,  then 
treated  as  excess  local  contributions. 
This  interpretation  gives  the  grantee 
flexibility  in  meeting  its  matching 
requirement. 

One  commentor  suggested  that  part 
VI(b)  be  revised  to  "grossly  inconsistent 
with  the  intent  of  the  DVSA".  This 
suggeatioM  was  not  »dap\ed  because  it 
significantly  deviates  from  the  language 
contained  in  section  224. 
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Several  conunentors  raised  concerns 
over  part  VII  of  the  appendix  dealing 
with  corrective  steps  once  program 
findings  are  identified.  The  program 
actions  identified  in  part  VII  are  not 
new  and  have  in  fact  always  been 
appropriate  corrective  actions  available 
to  the  Agency  if  it  disagreed  with  the 
manner  in  which  a  grantee  was 
expending  funds,  regardless  of  the 
source.  The  authority  is  found  in 
sections  222  and  412  of  the  DVSA.  45 
CFR  part  1206  dealing  with  the  denial  or 
reduction  of  a  current  recipient's 
funding,  and  referenced  in  ACTION'S 
Grants  Management  Handbook  for 
Grantees.  It  is  important  to  note  that 
instances  of  program  findings  should  be 
rare.  If  a  cost  is  questioned  through  an 
audit  or  monitoring  review,  the  grantee 
has  due  process  rights  already  detailed 
under  the  Agency's  audit  resolution 
process  and  program  monitoring 
procedures. 

The  comments  on  the  appendix  did 
emphasize,  however,  that  the  appendix 
only  address  audit  procedures  in 
relation  to  section  224.  The  policies 
behind  these  procedures  are  not  new. 
but  because  of  previous  confusion  over 
audit  findings  in  connection  with  excess 
fund  expenditures,  it  was  thought  to  be 
helpful  to  grantees  to  have  a  specific 
explanation  of  how  audit  findings  would 
be  treated.  Because  of  the  comments. 
ACTION  has  revised  the  appendix  to 
also  address  program  monitoring 
reviews,  which  actually  occur  more 
frequently  than  audits.  Both  audit 
resolution  and  program  monitoring  will 
be  treated  similarly  when  expenditures 
bom  excess  local  contributions  are 
questioned.  In  both  instances,  when 
such  a  cost  is  questioned,  ACTION 
program  management  (not  auditors  or 
program  staff)  will  make  the 
determination  if  it  is  a  program  finding 
and  whether  corrective  steps  are 
necessary.  And  in  both  instances,  the 
grantee  will  have  opportunities  through 
the  existing  ACTION  procedures  to 
present  its  case  if  it  disagrees  with  the 
cost  being  questioned.  The  Agency 
expects  instances  of  program  findings  to 
be  rare  given  the  past  experience  with 
grantee  expenditures.  The  corrective 
steps  are  not  meant  to  be  threatening 
nor  are  they  excessive.  They  are  simply 
measures  available  to  Federal  grant- 
making  agencies  to  ensure  that  taxpayer 
dollars  are  appropriately  spent. 

General  Comments 

In  addition  to  the  above  comments 
which  centered  on  specific  sections  of 
the  proposed  regulation  or  its  Appendix, 
there  were  some  general  comments. 
Two  conmients  raised  the  concern  that 
the  proposed  regulation  would  require 


additional  paperwork.  Since  none  of  the 
record-keeping  requirements  mentioned 
in  this  regulation  are  new,  the  Agency 
believes  that  no  additional  paperwoiic 
burden  is  being  imposed. 

Two  other  conunentors  suggested  that 
grantees  were  not  given  flexibility  under 
the  regulation  to  determine  how  excess 
local  contributions  will  be  spent.  On  the 
contrary,  the  Agency's  intent  is  to  give 
grantees  this  fiexibility  so  long  as 
accurate  financial  records  are 
maintained  and  the  expenditures  are  not 
inconsistent  with  the  DVSA.  Grantees 
do  not  need  permission  from  ACTION  to 
spend  excess  local  contributions  and  it 
is  not  ACTION'S  policy  to  control  the 
detail  of  project  expenditures  from 
excess  local  contributions. 

Another  commentor  questioned 
whether  the  non-Federal  excess  column 
in  a  grantee's  proposed  budget  is  now 
mandatory  or  optional.  Grantees 
continue  to  be  encouraged  to  show  their 
full  excess  expenditures  in  budget 
documents  and  to  raise  additional  local 
contributions.  Since  grantees  may 
substitute  excess  local  expenditures  for 
disallowed  local  match  expenditures  in 
order  to  meet  their  matching 
requirement  they  have  an  incentive  to 
identify  the  projected  excess  funds. 
While  grantees  are  required  to  fully 
account  for  and  document  expenditures 
of  non-federal  contributions,  regardless 
of  whether  they  are  used  to  meet 
ACTION'S  local  match  requirement  or 
are  in  excess  of  the  requirement,  the 
non-Federal  exoess  column  in  this 
budget  form  remains  optional. 

VL  Executive  Order  12291.  Regulatory 
Flexibility  Act.  and  Paperwork 
Reduction  Act 

The  final  rule  is  not  a  major  rule  for 
the  purposes  of  Executive  Order  12291 
of  February  17. 1981.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  final  rule  will  not  have 
a  significant  impact  on  small  business 
entities.  The  provisions  of  the 
Paperwork  Reduction  Act  do  not  apply 
as  this  action  will  not  create  any  new 
record  keeping  or  reporting  burdens  or 
substantially  increase  costs  to  the 
Government  and  the  public. 

List  of  Subjects  in  45  CFR  Part  1235 

Aged,  Grant  progams — social 
programs,  Volunteers. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  XII,  tide  45  of  the 
Code  of  Federal  Regidations  is  amended 
as  follows: 

Part  1235  is  added  to  read  as  follows: 


PART  123S~LOCALLY  QENERATED 
CONTRIBUTIONS  IN  OLDER 
AMERICAN  VOLUNTEER  PROGRAMS 

ooc< 

1235.1  Deflnitions. 

1235.2  Implementation  guidance. 

1235.3  Statement  of  policy. 

Appendix  to  Part  12S5    Prowdurea  to 
Reaotve  QuMtlofMd  Coata 

Authority.  42  U.S.C  5024;  42  U.S.C  5060. 

91235.1    DalMtlona. 

As  used  in  this  part  and  in  section  224 
of  the  Domestic  Volunteer  Service  Act 
of  1973.  as  amended,  the  following 
definitions  shall  apply: 

(a)  Director  means  the  Director  of 
ACTION. 

(b)  Locally  Generated  Contributions 
means  all  contributions  generated  by  the 
grantee  in  support  of  the  grant,  including 
non- ACTION  Federal.  State,  local 
government  and  privately  raised 
contributions. 

(c)  Amount  Required  by  the  Director  • 
means  the  proportion  of  the  non-Federal 
contribution  (including  in-kind 
contributions)  for  a  grant  or  contract 
made  under  the  Domestic  Volunteer 
Service  Act  of  1973.  as  amended, 
required  by  the  Director  in  order  to 
receive  ACTION  funds.  This  proportion 
is  generally  10%  for  the  Foster 
Grandparent  Program/Senior 
Companion  Program  (FGP/SCP)  and 
generally  10%,  20%  and  30%  for  die 
Retired  Senior  Volunteer  Program 
(RSVP)  in  the  first,  second,  and 
subsequent  years  respectively.  The 
"amount  required  by  the  Director"  is 
also  called  the  "local  match." 

(d)  In  Excess  of  the  Amount  Required 
by  the  Director  means  of  the  total 
locally  generated  contributions,  the 
amount  over  and  above  the  percentage 
match  (generally  10%  for  FGP/SCP  and 
10%,  20%  and  30%  for  RSVP  in  the  first, 
second,  and  subsequent  years 
respectively)  required  by  the  Director  of 
ACTION  to  be  raised  fttjm  non-ACTION 
sources  to  support  the  grant. 

(e)  Inconsistent  with  the  Provisions  of 
This  Act  means  expenditures  not  in 
support  of  ACTION  programs,  as 
defined  by  the  Domestic  Volunteer 
Service  Act  of  1973,  as  amended.  For 
example: 

(1)  Inconsistency  with  the  age 
threshold  for  volunteers  for  all  Older 
American  Volunteer  Programs  (OAVP): 

(2)  Inconsistency  with  the  low  income 
test  for  the  FGP  and  SCP  programs: 

(3)  Variations  from  the  approved 
stipend  levels  for  the  FGP  and  SCP 
programs; 
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(4)  Ina— latency  with  d»e  probibitien 
against  political  activity  under  atf  the 
OAVP  programs;  and/or 

(5)  Unreasonable  cost  for  a  how-cost 
volunteer  program. 

(123$.?  liiipleiiwiiUitkiii  guWiiiua. 

ACTION'S  implementation  of  section 
224  of  the  DVSA  ie  based  en 
fttndemental  princfples  regarding  the 
Congressional  intent  of  the  Section  as 
well  as.  the  Executive  Branch's  poliey  on 
Federal  financial  assistance  to  graatees. 
These  pnncipics  include: 

fa>That  ACTION  may  not  restrict 
grantees'  use  of  excesa  contributions  as 
long  as  those  expenditures,  are  "not 
inconsistent"  with  the  Domestic 
Volunteer  Service  Act  of  1973.  as 
amended; 

(b)  That  grantees  are  to  fiilly  account 
for  and  document  expenditures  of  non- 
Federal  contribution!,,  rsgardlesa  of 
whether  they  are  used  to  meet 
ACTION'S  local  match  requirement  or 
are  iii  excess  oTtharequiceraent;  and 

(c)  That  all  expenditures  in  stqsport  of 
a  Federal  grant  can  be  audited  by  the 
responsible  Federal  Agency  or  by 
independent  auditors  patoiatanj  aodSts 
pursuant  to  OMB  Circulars  A-128  aad 
A-133.  Copies  of  OMB  Circulars  A-128 
and  A-133  are  available  at  ACTION. 
1100  Vermont  Avenue,  ^fW.,  Rooin9e8(X 
Washington.  DC  20525. 

§1235.3    Statement  of  policy. 

(a)  Expenditures  of  locally  generated 
non-Federal!  contritwtions  required  by 
the  Director  as  matching  funds  must 
meet  the  reqiitreaRnts  specified  in 
ACTION'S  Grant  Management  and 
Prograoi  Operations  Haftdbeok, 
ACTION  Order  2650.2,  as  amended,  and 
the  Domestic  Volunteer  Service  Act  of 
197J.  as  amended.  Copies  of  ACTION'S 
Grants  Management  and  Program 
Operations  Han(fl!>ook.  ACTION  Order 
2660;2,  m  amended,  are  available  at 
ACTION,  1100  Vermont  Avenue,  NW.. 
Room  9200.  Washingtoa  DC  20525. 

rb)  AH  expendkures  by  the  grantee  of 
Federal  and  non-Federal  funds 
(including  expenditures  &om  excess 
locally  generated  coatr ibutions),  in 
support  of  the  grant  are  subject  to 
ACTION  authorized  audita. 

(c)  ACTION  win  not  restrict  the 
manner  in  which  locally  generated 
contributions  in  excess  of  the  req^red 
match  are  expended  if  these 
expenditures  are  not  incoasistent  with 
the  Domestic  Vofunteer  Service  Act  of 
1973.  as  amended. 

Appendix  to  Part  123S— Procedures  to 
Resolve  QUesfioned  Costs 

I.  Because  implemeBtation  af  tectioa  224 
may  impact  an  how  questioned'  costs  are 


trcstei  when  raised  in  die  context  of  ao  audit 
or  program  nopitoring  •  jhjus^  tbis 
appendix  exylain»  haw  queatiwied  coats  will 
be  resolved.  Thic  part  daiaa  net  create  any 
new  auditing  requiceinente. 

II.  All  expenditures  in  support  af  a  iederai 
grant  may  be  reviewed  by  an  authorized 
■odit  ui  iJiugraiu  monitbring  reTHew. 
Awequate  nnanctar  records  btto'  supporting 
docnmentation  must  be  matirtatneif  for  both 
cash  and  ii»4iad  eontributfbm.  fSee 
ACTION'S  Gcante  NtongemcRt  Hbndbeolt 
for  Ccantcea;  ACTION  CMer  36S0l2^ 

III.  Three  definitions  mn  importBnt  te 
undersiaaci  in  reia^iaii  toresoIutMitaf 
questioned  eaatae 

(a)  The  term  "quesUbned  coat",  pursuant  to 
the  Inspector  General  Act  of  ISTS,  a& 
amended,  5  U.S.C.  Appendix  3.  means  an 
expenditure  of  grant  funds  that  fs  questioned 
because  of: 

(1)  An  alkged  vi«Utk>R  ofa  previvion  of 
the  E>omeatfc  Votunteec  Service  Act  of  197% 
as  amended;  oc  otiier  law,,  regulation,  or  grant 
govMniflg  th»  expeadttuR  ef  htnds  by  the 
grantee' 

(2)  A  finding  thai  at  tlie  tiiae  ef  an  audit  or 
program  review  the  cost  is  not  supported  by 
adequate  documentation:  or 

(35  A  flnding  that  the  expenditure  of  funds- 
for  the  intended  purpose  is  unnecessary  or 
unreasonable. 

[h\  The  term  "(fisailowed  cost"  means  a 
questioned  c«at  fcfated  to  federal  or  Ibcal 
match  expenditBtes  that  ACTION 
management,  in  a  manRgemeatdeci8ioB,.ha0' 
sustained  or  agreed  should  not  t>e  charged  to 
the  Government. 

(c)  The  tena  "pragran  finding"  means  a 
questioned  cost  ideatified  as  from  the 
grantee's  excess  locatl;  generated 
cMUribationa  whick  ia  referred  hy  ACHON    ' 
program  management  for  considetatioa. 

IV.  When  costs  ate  questioned  bxxa  locatly 
generated  contributions,  a  distinction  will  be 
made  between  costs,  as  part  of  tiie  local 
match  and  costs  as  part  of  the  excess 
contribution. 

V.  Nonnally,  when  expenditures  of  Federal 
or  non-Federal  local  match  funds  are 
questioned,  a  management  decision  is  made 
to  either  allow  or  disallow  the  costs.  When 
an  expenditure  of  excess  locally  generated 
funds  is  questioned,  however,  it  will  not  be 
treated  aj  a  potential  disallowed  eo^t  bat 
identified  as  a  pneiam:  finding  and  referred 
to  ACTION  program  management  for 
resolution. 

VI.  Program  findings  may  include,  but  are 
not  limited  to: 

(a)  Inadequate  records  to  ducuffient  the 
expenditures  and  provide  assurance  of  the 
grantee's  internal  controls  over  the  use  of  its 
cash  and  m-kind  contributfonsr  and 

(b)  Evidence  thtrt  expenditures  were  made 
that  are  incunsistent  with  the  Domestic 
Vohmtteer  Service  Act  of  1873,  as  amended. 

VH.  Once  program  fmdings  are  determined 
by  ACTION  program  management  decisions 
may  he  sisde  to  take  corrtctive  stepsk 
including  but  not  limitarf  tot 

(a)  K^qairiag  DiagtaiKce  l»adlcra'tar 
stated  pcogran  goals  and  o^active»a»a 
condition  for  future  funding: 


(b)  Requiring  the  grantee  (oarfispt  a 
stronger  financial  maaayment  and  cootral 
system. 

Based  on  past  expszieBOB.  it  is  eM^ected  tbat 
corrective  steps  will  be  needed  only  in  rare 
instancn. 

VIII.  If  the  gEaote*  has  raiaedfocafiy 
generated  contributi«o»  ia  excess  a£  tlic 
matching  requirement  and  those  expenditures 
are  not  questioned,  nrri  urn  rwafiiti  ill  wittt 
the  DVSA  oi  1973.  as-aoMnded,  Ear  bical 
match  expenditures,  ti^  may  be  substituted 
for  any  dtsalTowed  portion  of  local  match 
costs  in  order  for  the  grantee  to  meet  its 
matching  requirement 

Signed  in  Wasbingtoii,  DC  lanmiry  T7. 
1991. 

|MsA.Kaaay. 

Director  afACTIC»l. 

|FR  Doc.  9t-2S77  F^ed  3-5-4*.  a4S  amf 
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FEDERAL  COMMUNICATIONS 
COMMISSKM 

47CFRPaft73 

(MM  t>ock«t  No.  MM4«;  MII-7M0f 

Radio  OiuMJLAsAiy  Servfoss;  Oextsr, 
ME 

AOEHCV:  Federal  Communicationa 
Commission. 

;  Final  rwle. 


summary:  This  docBnent  substi  bites 
Channel  271C2  for  Channel  271A  aad 
modifies  the  constmction  permit  fbr 
StatioQ  WGUT  ia  response  toa  petition 
filed  by  Daniel  F.  Priestly.  See  55  PR 
42739,  October  23, 190a  Aa  assignnent 
of  the  coostructioa  permit  for  Station 
WCUY,  Channel  271A,  from  Daniel  F. 
Priestly  to  Innovative  Advertising 
Consultants,  Inc.  was  consummated  on 
September  26, 1990.  Canadian 
concurrence  has  been  obtained  at 
coordinates  45-01-00  and  69-00-00. 
fcH-tCIIVfcOATE  March  15. 1991. 
FOR  FURTHER  INHMMIATION  OOMf  ACTt 
Kathleen  Scheuecle,  Mass  Madia 
Bureau,  (202^634-6530; 

SUPVLEMBCTMIV  WFORMATIOH:  This  is  a 
synepsia  ef  the  Commiaakm'*  Report  mcoA 
Order,  MM  Docket  No.  W-4M.  atkipted 
Janoary  22, 1991,  and  releaacd  January 
31, 1991.  The  full  text  of  this  Comnhsaion 
decision  is  available  for  inspection  and 
copying  during  normal  business  iKiars  in 
the  FCC  Dockets  Branch  (roans  230^ 
19t9M  Street,  NW..  Washh^oa  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Traaseiiptioo  Service, 
(202)  a57-3aQa  2100  M  street.  NW..  suite 
140,  Washington,  DC  2003.^. 
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List  of  Subiacts  in  47  CFR  Part  73 
Radio  broadcasting. 

FART  7»-{AMEN0E0] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AudMtity:  47  U.S.C  154.  303. 

173.202    [AnMfidad] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Maine,  is  amended  by 
removing  Channel  271A  and  adding 
Channel  271C2  at  Dexter. 

Federal  ComnunicatioM  Commission. 

ABUI9W  |.  RhOMSi 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[PR  Doc  01-2721  Filed  2-6-91: 8:45  am] 
■ajjM  coot  SMt-avii 


47CFRPwt80 

(PR  Dockat  No.  90-27;  FCC  •1-211 

StwrinQ  of  Cowtnerciel  end 
Noncommercial  Marine  VHF  Channels 
In  the  Puget  Sound 

AOMCv:  Federal  Communications 

Commission. 

action:  Final  rule. 


f.  This  document  will  amend 
the  rules  applicable  to  VHF  Maritime 
Radio  use  in  the  Puget  Sound  area.  The 
changes  will  permit  both  commercial 
and  noncommercial  communications  on 
very  high  frequency  (VHF)  channels  67 
and  72  in  this  geographic  area.  The 
effect  of  this  rule  will  be  to  reduce  the 
amount  of  marine  radio  congestion  in 
the  region  and.  concxurently,  promfite 
boating  safety. 

EFFECnvc  DATE  March  11, 1991. 
Fon  FUfrrHEK  information  contact: 
Susan  Jones.  Private  Radio  Bureau. 
(202)-63a-7175. 

SUPPLnKNTANY  INFOmiATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  PR  Docket  No.  90-27, 
Adopted  January  14. 1991.  and  released 
January  29. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street.  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  pim:ha8ed 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422. 
1114  2l8t  Street  NW..  Washington.  DC 
20036. 

Summary  of  Report  and  Order 

This  action  was  requested  by  the 
North  Pacific  Marine  Radio  Council 
(NPMRC).  In  its  request.  NPMRC  noted 


the  growing  number  of  vessels  in  their 
area  and  argued  that  as  the  number 
grows,  the  ability  to  communicate 
between  ships  becomes  more 
endangered,  yet  more  important. 

Under  the  current  rules,  however, 
there  is  only  one  VHF  channel  (channel 
09)  that  can  be  used  by  both  commercial 
and  nonconunercial  vessels  in  the  Puget 
Sound  area.  NPMRC  stated  that  this 
frequency  was  heavily  used  by 
commercial  vessels  and  proposed  to 
allow  both  commercial  and 
noncommercial  communications  on 
channel  67,  currently  restricted  to 
commercial  intership  communications, 
and  channel  72.  currently  restricted  to 
noncommercial  intership 
communications. 

In  this  Report  and  Order,  the 
Commission  supports  regional  sharing  of 
conunercial/noncommercial  VHF 
marine  channels  to  reduce  congestion  on 
maritime  frequencies.  By  allowing  such 
frequency  sharing  in  this  region, 
congestion  should  be  reduced  and  thus, 
boating  safety  encouraged.  Further,  the 
Commission  noted  that  such  frequency 
sharing  in  the  Puget  Sound  region  is 
supported  by  the  boating  community 
and  is  consistent  with  channel  usage  in 
adjacent  Canaditm  waters. 

Ordering  Clauses 

Authority  for  this  action  is  contained 
in  section  154(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended  47  U.S.C.  154(i),  303(f).  Part  80 
of  the  Commission's  Rules,  47  CFR  part 
80,  is  amended,  as  set  forth  below 
effective  March  11, 1991. 

List  of  Subjects  in  Part  80 

Marine  safety.  Radio. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

Rule  Changes 

Part  80  of  chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat  1066. 1062. 
as  amended.  47  U.S.C.  154. 303.  unless 
otherMrise  noted,  interpret  or  apply  48  Stat. 
1064-106a  1081-1105.  as  amended:  47  l).S.C. 
151-155.  301-609;  UST  3450,  3  UST  4726, 12 
UST  2377,  unless  otherwise  noted. 

2.  In  {  80.373,  paragraph  (f)  is  amended 
by  adding  a  new  frequency  to  the 
commercial  and  noncommercial  tables 
and  adding  a  new  footnote  to  read  as 
follows: 


S  80.373   Private  conuiNinlcatlons 
frw|uenclss. 

•       •       •       •       • 

(f)  *  *  • 

Frequencies  in  the  156-162  MHz 
Band 
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ol  Juan  de  Fuca. 


•         •         •         • 


(PR  Doc.  91-2719  Filed  2-&-91: 8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  570 

(Acquisition  Circular  AC-91-1] 

Ganeral  Sarvicas  Adminiatration 
Acquialtion  Ragulation;  Clauaaa  for 
Acqulaltlona  of  LaaaahoM  Intaraata  in 
RaaiProparty 

AOENCY:  Office  of  Acquisition  Policy, 

GSA. 

action:  Temporary  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  chapter  5  (APD  2800.12A).  is 
temporarily  amended  by  revising 
S9  570.702-1,  570.702-2,  570.702-5. 
570.702-11.  570.702-14,  570.702-15. 
570.702-17.  570.702-18,  570.702-19.  and 
570.702-21  to  modify  the  prescriptions 
for  use  of  certain  contract  clauses  in 
acquisitions  of  leasehold  interests  in 
real  property.  The  intended  effect  is  to 
simplify  the  terms  and  conditions  of 
leases  for  blocks  of  space  in  biuldings  of 
10,000  square  feet  or  less. 

dates:  Effective  date:  February  1, 1991. 
Expiration  date:  January  31, 1992. 

PON  nmTHCR  infonmation  contact: 

Ida  Ustad.  Office  of  GSA  Acquisition 
Policy  (VP),  (202)  501-1224. 
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SUPKEMENTARY  INFORMATION: 

A.  Public  Comment 

This  rule  was  not  published  in  the 
Federal  Register  for  public  comment 
because  it  is  not  a  significant  revision  as 
defined  in  S  1.501-2  of  the  Federal 
Acquisition  Regulation. 

B.  Executive  Order  12291 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  is  not  applicable 
because  the  proposed  rule  was  not 
required  to  be  published  in  the  Federal 
Register. 

D.  Paperworic  Reduction  Act 

The  temporary  rule  does  not  contain 
information  collection  requirements  that 
require  approval  of  OMB  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501). 

List  of  Subjects  in  48  CFR  Part  570 

Government  procurement. 
1.  The  authority  citation  for  48  CFR 
part  570  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

2. 48  CFR  part  570  is  amended  by  the 
following  Acquisition  Circular 

General  Services  Administration  Acquisition 
Regulation  Acquisition  Circular  (AC-01-1) 

To:  All  GSA  contracting  activities. 

Subject:  Revision  of  prescriptions  for  use  of 
certain  clauses  in  acquisitions  of 
leasehold  interests  in  real  property. 

1.  Purpose.  This  Acquisition  Circular 
temporarily  amends  the  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  chapter  5  (APD  2800.12A).  to  revise 
the  prescriptions  for  use  of  certain  clauses  in 
solicitations  and  contracts  for  the  acquisition 
of  leasehold  interests  in  real  property 
pending  a  change  to  the  regulation. 

2.  Background.  The  regulation  is  being 
temporarily  revised  to  implement,  in  part 
recommendations  of  a  Public  Buildings 
Service  Tax  Force  which  recently  reviewed 
clauses  used  in  small  leases  of  real  property 
(10,000  square  feet  or  less).  A  change  is  also 
being  made  in  the  prescription  for  use  of  the 
Tax  Adjustment  clause  based  on 
recommendations  from  the  Inspector  General. 

3.  Effective  date.  February  1, 1991. 

4.  Expiration  date.  This  Acquisition 
Circular  expires  January  31, 1992,  unless 
cancelled  earlier. 

5.  Reference  to  regulation.  Section  570.702 
of  the  General  Services  Administration 
Acquisition  Regulation. 

A  Explanation  of  changes. 

a.  Section  570.702-1  is  revised  to  read 
a   follows: 


570.702-1    Definitions. 

The  contracting  officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  552.270-10,  Definitions,  in 
solicitations  and  contracts  for  the 
acquisition  of  leasehold  interests  in  real 
property  for  blocks  of  space,  in 
buildings,  of  more  than  10,000  square 
feet.  The  clause  may  be  tised  on  an 
optional  basis  for  acquisitions  of  10,000 
square  feet  or  less. 

b.  Section  570.702-2  is  revised  to  read 
as  follows: 

570.702-2    Subletting  the  premisas. 

The  contracting  officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  552.270-11,  Subletting  the 
Premises,  in  solicitations  and  contracts 
for  the  acquisition  of  leasehold  interests 
in  real  property  for  blocks  of  space,  in 
buildings,  of  more  than  10,000  square 
feet.  The  clause  may  be  used  on  an 
optional  basis  for  acquisitions  of  10,000 
square  feet  or  less. 

c.  Section  570.702-5  is  revised  to  read 
as  follows: 

570.702-S    Condition  report 

The  contracting  officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  552.270-14,  Condition  Report, 
in  solicitations  and  contracts  for  the 
acquisition  of  leasehold  interests  in  real 
property  for  blocks  of  space,  in 
buildings,  of  more  than  10,000  square 
feet.  The  clause  may  be  used  on  an 
optional  basis  for  acquisitions  of  10,000 
square  feet  or  less. 

d.  Section  570.702-11  is  revised  to 
read  as  follows: 

570.702-1 1    Proposals  for  adjustment 

The  contracting  officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  552.270-20,  Proposals  for 
Adjustment,  along  with  its  Alternate  I, 
in  solicitations  and  contracts  for  the 
acquisition  of  leasehold  interests  in  real 
property  expected  to  exceed  $25,000. 

e.  Section  570.702-14  is  revised  to  read 
as  follows: 

570.702-14   Operating  coats. 

If  operating  cost  escalation  is 
necessary  the  contracting  officer  may 
use  the  clause  at  552.270-23,  Operating 
Costs,  or  develop  a  different  clause  for 
acquisitions  of  leasehold  interests  in 
real  property.  Because  of  the  variations 
in  circumstances  and  need  to  modify 
clause  wording  that  may  arise,  no 
standard  clause  is  prescribed.  However, 
any  clause  developed  by  the  contracting 
officer  must  provide  for  a  base  to  be 
established,  provide  for  upward  and 
downward  adjustment,  and  specify  the 
timeframe  for  and  method  of  payment 


f.  Section  570.702-15  is  revised  to  read 
as  follows: 

570.702-15   Tax  adtustment 

If  tax  escalation  is  necessary  the 
contracting  officer  may  use  the  clause  at 
552.270-24,  Tax  Adjustment  or  develop 
a  different  clause  for  acquisitions  of 
leasehold  interests  in  real  property. 
Because  of  the  variations  in 
circumstances  and  need  to  modify 
clause  wording  that  may  arise,  no 
standard  clause  is  prescribed.  However, 
any  clause  developed  by  the  contracting 
officer  must  provide  for  a  base  to  be 
established,  provide  for  upward  and 
downward  adjustment  and  specify  the 
timeframe  for  and  method  of  payment. 

g.  Section  570.702-17  is  revised  to  read 
as  follows: 

570.702-17    If  minimum  not  deWvsred. 

The  contracting  officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  552.270-26.  If  Minimum  Not 
Delivered,  in  solicitations  and  contracts 
for  the  acquisition  of  leasehold  interests 
in  real  properfy  for  blocks  of  space,  in 
buildings,  of  more  than  10,000  square 
feet  The  clause  may  be  used  on  an 
optional  basis  for  acquisitions  of  10,000 
square  feet  or  less. 

h.  Section  570.702-18  is  revised  to 
read  as  follows: 

570.702-18    Deihrery  and  conditioa 

The  contracting  officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  552.270-27,  Delivery  and 
Condition,  in  solicitations  and  contracts 
for  the  acquisition  of  leasehold  interests 
in  real  properfy  for  blocks  of  space,  in 
buildings,  of  more  than  10,000  square 
feet  The  clause  may  be  used  on  an 
optional  basis  for  acquisitions  of  10,000 
square  feet  or  less. 

i.  Section  570.702-19  is  revised  to  read 
as  follows: 

570.702-19    Time  extensiona. 

The  contracting  officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  552.270-28.  Time  Extensions,  in 
solicitations  and  contracts  for  the 
acquisition  of  leasehold  interests  in  real 
properfy  for  blocks  of  space,  in 
buildings,  of  more  than  10,000  square 
feet  The  clause  may  be  used  on  an 
optional  basis  for  acquisitions  of  10,000 
square  feet  or  less. 

j.  Section  570.702-21  is  revised  to  read 
as  follows: 

570.702-21    Progressive  oocupan'Y. 

The  contracting  officer  shall  insert  a 
clatise  substantially  the  same  as  the 
clause  at  .■>52^70-30,  Progressive 
Occupancy,  in  solicitations  and 
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contracts  for  the  aoqaisitian  of  leaaehold 
interests  in  real  property  for  bkicks  of 
space,  in  buildings,  of  more  than  10.000 
square  feet.  The  dnrae  may  be  used  on 
an  optional  basis  for  acquisitions  of 
10.000  square  feet  or  less. 

Rkhard  H.  Hepf .  m. 

Associate  Admintatratarfor  Acquisition 
Policy. 

[FR  Doc  ai-27M  Filed  2-&-01:  8:45  am] 


DEPAfTTMENT  OF  TRANSPORTATION 

Offloe  of  the  Sacreivy 

49CPRP»t1 

[OST  Docket  No.  1;  Amdt  1>235] 

Organizaflon  and  Delegation  of 
Power*  and  Dutiee 

AQCNCV:  Office  of  the  Secretary.  DOT. 
ACnoH:  Final  rule. 


r  The  Commandant  United 
Stales  Coast  Guard,  is  delegated  the 
authority  under  chapter  10  of  title  14 
U.S.C  to  carry  out  a  program  of 
envimnnental  compliance  and 
restoration  at  current  and  former  Coast 
Guard  facibties  and  to  expend  funds 
from  the  Environmental  Compliance  and 
Restoration  AccoonL  The  Code  of 
Federal  Regiilations  does  not  reflect  this 
delegation,  and  therefore  a  change  is 
necessary. 

EfPBCllvi  OATi:  February  6,  IMl. 

FOn  PIMTMIR  MPOMMTION  CONTACT! 
Ms.  Ro  mil  Office  of  the  Chief  Counsel. 
Claims  and  Litigation  Division.  (202) 
287-2245.  U.S.  Coast  Guard.  2100  Second 
St.,  SW.  Washington,  DC  20593. 

Mr.  Steve  Farbman,  Office  of  the 
General  Counsel.  C-60,  (202)  366-9307. 
Department  of  Transportation.  400 
Seventh  Street  SW.  Washington,  DC 
20S90. 

SUPPLEMENTARY  INFOmUTION:  This 

document  publishes  the  delegation  to 
the  Commandant  United  States  Coast 
Guard,  of  die  Secretary's  authority 
under  diapter  19  of  title  14  U.S.C.  to 
carry  oat  a  program  of  environmental 
compliance  and  restoration  at  current 
and  former  Coast  Guard  facilities  and  to 
expand  funds  from  the  Environmental 
Corapbance  and  Restoration  account. 
The  Code  of  Federal  Regulations  does 
not  reflect  this  delegation,  and  tiierefore 
a  change  is  necessary. 

Since  this  anMndnumt  rebtes  to 
Departmental  management  procedures, 
and  practice,  notice  and  comment  on  it 
are  unneeesaaiy  and  It  may  be  made 
effective  in  teanBr  than  thiity  dajrs  after 
publicatian  in  the  iWMal  BagiMar. 
Therefore,  the  deiagalioB  is  effective 
upon  publication  in  the ! 


In  accordance  with  tnt  Secretary's 
authority,  the  following  change  is  made. 

List  of  Subjects  In  49  CFR  Part  1 

Authority  delegations  (Government 
agencies].  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  part 
I  of  title  49,  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  1— (AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Aatkaiity:  49  U.S.C.  332. 

2.  Section  1.46  is  amended  by  adding  a 
new  paragraph  (tt)  to  read  as  follows: 

11.46    Oalogations  to  Commandant  of  tlie 
Coaat  Guard. 

•        »        •        *        * 

(tt)  Carry  out  the  hinctions  and 
exercise  the  authority  vested  in  the 
Secretary  by  chapter  19.  title  14  U.S.C, 
to  establish  and  carry  out  a  program  of 
environmental  compliance  and 
restoration  at  current  and  former  Coast 
Guard  facilitira  and  to  expend  hinds 
from  the  Environmental  Compliance  and 
Restoration  Account 

Issued  on:  January  2, 1991. 
Samnei  K.  SkimMr, 

Secretary  of  Transportation. 

(FR  Doa  91-2756  Filed  2-5-91;  8:45  am] 

■NJJNO  CODE  4S10-tt-« 


National  Highway  Traffic  Safety 
Aammwimon 

49  CFR  Part  541 

[Docket  Mo.  TS4-01;  Notice  26] 

Hnal  UsUng  of  High  Theft  Lines  for 
1991  Model  Yean  Correction 

AOEMCr:  National  Midway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule;  correction. 

summary:  This  docimient  corrects  errors 
in  the  final  listing  of  high-theft  lines  for 
the  1991  Model  Year  (MY)  published  on 
September  11. 19B0  (55  FR  37326)  by 
incorporating  information  that 
manufacturers  brought  to  the  agency's 
attention  subsequent  to  the  final  Hsting. 
The  amended  list  identifies  several 
Lotus  Cars.  Ltd.  and  Isuni  Motors 
Limited  car  lines  by  their  model  names, 
rather  than  code  names,  corrects  the 
names  of  two  Chrysler  Corporation's  car 
lines,  adds  the  General  Motors 
Corporation's  Saturn  Sports  Coupe  to 
Appendix  A.  and  remeves  the  Cadillac 
DeVille  from  AppeMUx  A. 

E  •«»:  Febciwy  0, 1991. 


FOR  FURTNtR  INPORMAIIUN  CONTACT: 
Ms.  Barbara  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street 
SW.,  Washington,  DC  20590.  Ms.  Gray's 
telephone  number  is  (2021  386-4806. 

SUPPLEMENTARY  INFORMATION:  NHTSA 

is  correcting  errors  in  the  final  list  of 
high  theft  car  lines  that  appeared  in  the 
Federal  Register  on  September  11, 1990 
(55  FR  37326).  This  correction  document 
incoiporates  updated  infonnation 
submitted  by  Chrysler  Corporation 
(Chrysler),  Isuzu  Motors  Limited  (Isuzu). 
and  Lotus  Cars,  Ltd.  (Lotus). 

Chrysler  Corporation  informed  the 
agency  that  two  of  its  car  lines  listed  in 
Appendix  A  were  incorrectly  identified. 
The  car  line  listed  as  "Chrysler  TC" 
should  be  "Chrysler's  TC"  and  the  car 
line  listed  »b  "Chrysler  Eagle  Talon" 
should  be  "Eagle  Talon."  These 
corrections  have  been  made  in  the  final 
listing. 

The  General  Motors  Corporation's  car 
line,  "Saturn  Sports  Coupe"  was 
inadvertently  not  included  in  Appendix 
A.  The  Cadillac  "DeVille/Fleetwood" 
that  was  granted  a  partial  exemption 
from  parts  marking,  was  inadvertently 
included  in  Appendix  A.  These  changes 
have  been  made  in  the  final  listing. 

Isuzu  has  informed  NHTSA  of  the 
actual  names  selected  for  the  two  car 
lines  listed  for  Isuzu.  The  agency  listed 
the  car  lines  in  the  MY  1091  listing  by 
code  names  provided  by  Isuzu.  The 
"Isuzu  90JZ"  and  "Isuzu  OOJX"  are  sold, 
respectively,  as  the  "Isuzu  Impulse"  and 
the  "Isuzu  Stylus." 

Lotus  notified  NHTSA  that  the  two 
Lotus  car  lines,  the  "MlOO"  and  "Lotus 
Elan"  listed  as  high  theft  are  actually  the 
same  car  line.  "MlOO"  was  the  original 
project  code  name  for  the  "Lotus  Elan". 
The  final  list  is  revised  to  identify  the 
"Lotus  Elan"  only  as  a  high  theft  car 
line. 

Since  the  corrections  made  by  this 
document  only  inform  the  public  of 
previous  agency  actions,  and  does  not 
impose  any  additional  obligations  on 
any  party,  NHTSA  finds  for  good  cause 
that  the  revisions  made  by  this  notice 
should  be  effective  as  soon  as  it  is 
published  in  the  Federal  Re^ster. 

List  of  Subjects  in  49  CFR  Part  541 

Administrative  practice  and 
procedure.  Labeling,  Motor  vehicles. 
Reporting  and  recortflceeping 
requirements. 

In  consideration  of  the  foregoing.  49 
CFR  part  541  is  amended  as  follows: 

PART  541-(AMENDED] 

1.  The  authority  citation  for  pert  S41 
continues  to  read  as  follows: 
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Authority:  15  U.S.C  2021-2024.  and  2026; 
ilelegation  of  authority  at  49  CFR  1.50 

Appenfiix  A — (Amended] 

2.  Appendix  A  is  amended  in  the 
"Subject  lines"  column  as  follows: 

a.  In  the  entry  for  "Chrysler", 
"Chrysler  TC"  is  revised  to  read 
"Chrysler's  TC";  and  "Chrysler  Eagle 
Talon"  is  removed. 


b.  In  the  entry  for  "Chrysler",  "Eagle 
Talon"  is  added  after  "Dodge  Stealth". 

c.  In  the  entry  for  "General  Motors", 
"Cadillac  DeVille"  is  removed. 

d.  In  the  entry  for  "General  Motors", 
"Saturn  Sports  Coupe"  is  added  after 
"Geo  Storm". 

e.  In  the  entry  for  "Isuzu",  "OOJZ"  is 
revised  to  read  "Isuzu  Impulse";  and 
"OOJX"  is  revised  to  read  "Isuzu  Stylus". 


f.  In  the  entry  for  "Lotus",  the  "MlOO" 
is  removed. 

Issued  on:  January  31. 1991. 
feiry  Ralph  Curry. 
Administrator. 
(FR  Doc.  91-2739  Filed  2-r  -91: 8:45  am] 
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This  •eclian  of  flw  fEDERAL  REGISTER 
contains  notices  to  the  fyblic  of  lbs 
proposed  issuance  of  ailes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
matting  prior  to  ttw  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insuranc*  Corporation 
7  CFR  Part  425 
[Amdt  Na  3;  Doc  No.  78S4S] 

Poanut  Crop  Inauranco  Raguiationa 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
AcnoN:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Peanut  Crop  Insurance 
Regulations  (7  CFR  part  425).  effective 
for  the  1992  and  succeeding  crop  years 
by  (1)  eliminating  the  contract  price 
election  agreement  option  for  additional 
peanuts:  (2)  eliminatLog  the  reduced 
production  guarantee  for  unharvested 
acreage:  and  (3)  establish  the  lesser  of 
30  acres  or  20  percent  as  a  requirement 
to  qualify  for  replant  payment,  and 
provide  for  payment  on  actual  cost  of 
replanting  up  to  $80.00  per  acre  for  both 
quota  and  additional  acreage.  The 
intended  effect  of  this  rule  is  to  make 
the  replant  payment  equitable  for  quota 
and  additional  acreage:  remove  the  per 
acre  production  guarantee  reduction: 
and.  preserve  the  integrity  of  the  peanut 
program  with  respect  to  imnecessarily 
excessive  indemnity  payments. 
OATlS:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  March  8, 1991, 
to  be  sure  of  consideration. 
AOOMCSSCS:  Written  comments  should 
be  sent  to  Peter  F.  Cole,  Secretary, 
Federal  Crop  Insurance  Corporation, 
room  4090.  South  Building.  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250. 

FOn  PURTHCII  MFOmiATION  COMTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250. 
telephone  (202)  447-3325. 

swnmcNTAiiY  iNFomaATioN:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 


Regulation  1512-1.  This  action 
conititutet  a  review  as  to  the  seed, 
currency,  clarity,  and  etfeotiveness  of 
these  regulations  under  tfaeee 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
November  1. 1995. 

David  W.  Gabriel,  Acting  Manager, 
FCIC  (1)  Has  determined  that  this 
action  is  not  a  major  rule  as  defined  by 
Executive  Order  12291  because  it  will 
not  result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment.investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  certifies  that  this  action 
will  not  increase  the  federal  paperwork 
burden  for  individuals,  small  businesses, 
and  other  persons  and  will  not  have  a 
signiffcant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  &om  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  49  FR 
29115,  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  offers  crop  insurance  coverage 
on  peanuts  based  on  a  contract  price 
election  agreement  option  for  non-quota 
(additional)  peanuts  of  up  to  22  cents 
per  pound,  liie  contract  must  be 
executed  before  the  peanuts  are  planted. 
Many  growers  have  complained  that 
FCIC  requires  a  contract  too  early:  that 
the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  contract 
dates  were  July  31  for  the  1990  crop 


year,  and  wiB  be  even  later  for  the  1991 
crop  year.  The  insured  growers  argue 
that,  because  FCIC  requires  Aie  contract 
so  early,  they  are  unable  to  obtain  the 
highest  price.  There  also  appears  to  be 
confusion  on  an  average  contract  price 
because  Virginia  peanuts,  Runner 
peanuts,  and  Spanish  peanuts  will  be 
contracted  at  different  prices. 

FCIC  proposes  to  eliminate  the 
contract  price  election  agreement  option 
for  non-quota  peanuts.  This  action  is 
designed  to  simplify  the  program  and 
eliminate  confusion. 

The  current  peanut  policy  provides 
that  the  production  guarantee  per  acre 
will  be  reduced  by  the  lesser  of  250 
pounds  or  20  percent  for  any 
unharvested  acreage.  This  has  resulted 
in  insured  confusion  and  dissatisfactioiL 
FCIC  proposes  that  the  provision  for 
reduced  production  guarantee  for 
unharvested  acreage  be  removed,  thus 
simplifying  the  program.  Any  potential 
production  in  unharvested  acreage  will 
be  appraised  and  the  production 
charged  against  the  guarantee. 

The  current  policy  also  provides  for  a' 
replanting  payment  in  the  amount  of 
actual  cost  per  acre  up  to  the  lesser  of 
250  pounds  or  20  percent  of  the 
production  guarantee,  multiplied  by  the 
applicable  price  election  and  share.  This 
has  resulted  in  different  replanting 
payments  for  quota  and  non-quota 
acreage  even  though  the  actual  cost  of 
replanting  is  the  same  for  both.  FCIC 
proposes  to  change  the  replant  payment 
method  of  calculation  to  a  fixed  dollar 
amount  ($80.00  per  acre)  times  the 
applicable  share.  This  method  will 
provide  equal  treatment  for  replanting 
on  both  quota  and  non-quota  peanuts. 

In  addition.  FCIC  is  changing  the 
acreage  requirement  to  qualify  for  a 
replanting  payment  from  10  acres  or  10 
percent  to  20  acres  or  20  percent 
consistent  with  most  other  FCIC  policies 
of  insurance  containing  replant 
provisions. 

Finally,  in  order  to  protect  the 
integrity  of  the  peanut  crop  insurance 
program,  FCIC  proposes  to  change  the 
quality  adjustment  procedure  for 
peanuts  as  follows: 

(a)  Change  the  procedure  for  quality 
adjustment  for  non-quota  (additional) 
Seg  n  and  Seg  III  peanuts  not  eligible  for 
transfer  as  quota  peanuts:  The  cturent  - 
loss  adjustment  procedure  for 
determining  production  to  coimt  on  non- 
quota (additional)  Seg  0  and  III  peanuts 
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results  in  higher  indemnity  payments 
than  if  the  peanuts  were  graded  Seg  L 
FCIC  is  proposing  to  change  the 
procedure  so  as  to  use  the  top  price 
election  for  additicuial  peanuts  as  the 
applicable  average  price  per  potmd 
instead  of  the  average  quota  support 
price.  This  change  will  eliminate 
excessive  payment  for  quality 
adjustment  of  Seg  II  and  ID  additional 
peanuts. 

(b)  Change  the  procedure  for  quaHty 
adjustment  for  Seg  n  and  III  peanuts 
eligible  for  transfer  as  quota  peanuts: 
Producers  who  have  quota  pounds  of 
peanuts  left  on  the  farm  have  the  option 
of  transferring  the  Seg  II  and  IH  quota 
peanuts  to  the  Disaster  Quota  Pool  and 
receive  the  quota  support  price  less 
$25.00  per  ton  for  the  peanuts.  These 
peanuts  would  be  considered  quota 
peanuts.  Most  insnred  producers  are 
marketing  the  Seg  11  and  III  peanuts  as 
additionals  and  allowing  FCIC  to  pay 
the  difference  between  the  additional 
support  price  of  $149.75  and  the  average 
quota  support  price  of  $831.47  less  $25.00 
per  ton.  This  change  will  allow  FCIC  to 
use  the  per  load  graded  quota  support 
price  less  $25.00  per  ton  as  the  value  per 
pound  for  determining  quality 
adjustment  on  any  Seg  II  and  III  peanuts 
eligible  for  Disaster  Transfer  as  quota 
peanuts.  This  procedure  woold  not 
require  the  producer  to  transfer  the  Seg 
II  and  m  peanuts  to  a  Disaster  Quota 
Pool,  but  would  use  this  value  in 
adjusting  quality. 

(c)  Change  procedure  for  quality 
adjustment  for  mature  peanut 
production:  The  current  method  of 
quality  adjustment  for  all  mature 
peanuts  provides  that  any  load  with  a 
grade  price  of  less  than  the  average 
quota  support  price  will  be  adjusted. 
The  quali^  is  affected  by  time  of 
harvest,  adjustment  of  harvesting 
equipment,  and  other  factors  tinder  the 
control  of  the  producer.  This  procedural 
change  allows  quality  adjustment  only 
for  those  loads  where  the  grade  price  is 
less  than  90  percent  of  the  average 
quota  support  price  and  would  e^minate 
quality  aidjustments  on  loads  with  minor 
damage. 

FCIC  is  proposing  that  the  above  steps 
must  be  taken  to  protect  the  integrity  of 
the  peanut  fHogram  with  respect  to 
unnecessary  and  excessive  indcjnnity 
payments. 

In  addition  to  the  above,  and  minor 
changes  in  language  and  format,  the 
principal  changes  in  the  peanut  policy 


are: 


L  Section  4 — Remove  language 
applying  to  onharvested  acreage 
production  guarantee  reduction  by 
deleting  section  4.b.  and  redesignating 


sections  4.c.  and  4.d.  as  sections  4.b.  and 
4.C. 

2.  Section  5 — Change  the  3rear 
reference  in  subsection  5x41)  to  read 
"1991,"  to  reflect  that  premiimi  discount 
has  been  extended  beyond  the  earlier 
1969  expiration  year. 

3.  Section  8— Revise  language  in 
subsection  8.a.(lKi)  to  increase  acreage 
qualifications  for  a  replant  payment 
from  10  acres  and  10  percent  to  20  acres 
and  20  percent 

4.  Section  9 — Change  language  in 
9.f.(2)  to  provide  that  peanuts  damaged 
due  to  insurable  causes  must  have  a 
value  per  pound  of  less  than  90  percent 
of  the  average  price  support  price  per 
pound  to  be  considered  eligible  for 
quality  adjustment 

Remove  the  "excess  appraisal" 
language  in  9.f.(4)(iii)  previously  used  for 
acreage  having  an  unharvested 
guarantee.  Unharvested  guarantees  are 
no  longer  applicable  (see  change  No.  1, 
above). 

Provide  language  in  9.g.  to  specify 
minimtmi  acreage  or  percentage  of 
acreage  necessary  to  qualify  for  a 
replant  payment  consistent  with  the 
replant  payment  requirements  for  other 
crops  (20  acres  or  20  percent)  (see 
change  No.  6.  above),  and  provide  that 
the  payment  will  be  a  fixed  dollar 
amount  (actual  cost  per  acre  for 
replanting  but  not  to  exceed  $80.00  per 
acre)  instead  of  through  the  calculation 
method  used  previously. 

6.  Section  17 — Add  definitions  (c)  for 
"Average  price  per  pound" — and  (d) 
"Average  price  support  per  poimd"— to 
clarify  the  meaning  of  these  terms. 

Redesignate  subsections  (c),  (d),  (e) 
and  (f),  as  (e).  (f).  (g)  and  (h),  tmd 
redefine  the  meaning  of  "harvest"  (h)  to 
eliminate  the  requirement  to  dig  at  least 
250  pounds  or  20  percent  of  production 
guarantee  to  qualify  for  the  harvested 
production  guarantee  (see  change  No.  1, 
above). 

Redesignate  subsections  (g),  (h),  (i), 
0).  and  (k),  as  (i).  [}],  (k),  (1),  and  (m). 

Add  definition  for  "R^Unt  pajrment" 
as  subsection  (n).  Redesignate 
subsections  (I),  (m),  and  (n),  as  (o),  (p), 
and  (q).  Redesignate  subsection  (0)  as 
(r)  and  redefine  "value  per  pound"  to 
clarify  the  term  with  respect  to 
Segregation  II  and  III  peanuts  and  a  1.25 
cents  reduction  discount  when 
Segregation  n  and  III  peanuts  are 
transferred  under  quota  loan. 

FCIC  is  soliciting  written  comments 
on  this  rale  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  should  be  sent  to 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  room  4090,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 


Written  comments  received  pursuant 
to  this  rule  vfiTl  be  available  for  public 
inspection  and  copying  in  room  4090, 
South  Building,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 
during  regular  business  hours,  Monday 
through  Friday. 

List  of  Subjects  in  7  CFR  Part  4Z5 

Crop  insurance,  Peanuts. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Peanut  Crop  Insurance  Regulations 
(7  CFR  part  425),  effective  for  Ae  1992 
and  succeeding  crop  years,  to  read  as 
follows: 

PART  42S-PEANUT  CROP 
INSURANCE  REGULATIONS 

Sui>part— Regulatlons  for  the  1M2  and 
Succeeding  Crop  Years 

425.1  Availslnlity  of  peanut  crop  insurance. 

425.2  Preminm  rates,  productioo  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  will  be  computed. 

425.3  OMB  control  numbers. 

425.4  Creditors. 

425.5  Good  faith  reliance  on 
misrepresentation. 

425.6  The  contract 

425.7  The  application  and  policy. 
Authority:  7  U.S.C.  1508, 1516. 

§425.1    AvaHaMOty  Of  peanut  crop 
Insuranca. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  peanuts  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act  as 
amended.  The  counties  shall  be 
designated  by  the  Management  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

i  42S.2    Prwnimn  rates,  production 
guarantsas,  cevaraf*  Isvais,  aad  prices  St 
wMcli  indsMMittlss  wM  bs  campulsd. 

(a)  The  Manager  will  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  will  be  computed  for 
peanuts  which  will  be  shown  on  the 
actuarial  table  on  file  in  applicable 
service  offices  and  which  may  be 
changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  wiU 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  fi'om 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 


BEST  COPY  AVAILABLE 


4740  Fedwd  Regbter  /  Vol.  56.  No.  25  /  Wednesday.  February  6.  1991  /  Proposed  Rules 


f42M 

Office  of  Management  and  Budget 
(0MB)  control  numbers  are  contained  in 
subpart  H  to  part  400  in  title  7  CFR. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

942SJ   Qood IMth relance on 

Notwithstanding  any  other  provision 
of  the  peanut  Insurance  contract, 
whenever 

(a)  An  insured  person  under  a 
contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  is 
indebted  to  the  Corporation  for 
additional  premiums,  or 

(2)  Has  suffered  a  loss  to  a  crop  which 
is  not  insured  or  for  which  the  insured 
person  is  not  entitled  to  an  indemnity 
because  of  failure  to  comply  with  the 
terms  of  the  insurance  contact  but 
which  the  insured  person  believed  to  be 
insured,  or  believed  the  terms  of  the 
insurance  contract  to  have  been 
complied  with  or  waived,  and 

(b)  The  Board  of  Directors  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  more  than  $100.000.0a 
finds  that: 

(1)  An  agent  or  employee  of  the 
Corporation  did  in  fact  make  such 
misrepresentation  or  take  other 
erroneous  action  or  give  erroneous 
advice: 

(2]  Said  insured  person  relied  thereon 
in  good  faith:  and 

(3)  To  require  the  payment  of  the 
additional  premiums  or  to  deny  such 
insured's  entitlement  to  the  indemnity 
would  not  be  fair  and  equitable,  such 
insured  person  shall  be  granted  relief 
the  same  as  if  otherwise  entitled  thereto. 
Application  for  relief  under  this  section 
must  be  submitted  to  the  Corporation  in 
writing. 

{42S.6   Thecentraet 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  will  cover  the  peanut  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
poliny.  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 


year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

{  42S.7   The  appNcdlon  encl  poRcy. 

(a)  Application  for  Insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  peanut  crop  as 
landlord,  owner-operator,  or  tenant  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application,  lie  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  office  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1992  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  peanut 
contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1992  and 
succeeding  crop  years  is  found  at 
subpart  D  of  part  400 — General 
Administrative  Regulations  (7  CFR 
400.37, 400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Peanut 
Insurance  Policy  for  the  1992  and 
succeeding  crop  years  are  as  follows: 

DepaitoMiit  of  Agrkultun  Federal  Crop 
Iiis«B«noe  CotponHon 

Peanut  Crop  Insurance  Policy 

(This  is  a  continuous  contract  Refer  to 
Section  IS.) 

Agreement  to  Insure:  We  will  provide  the 
insurance  described  in  this  policy  in  return 
for  the  premium  and  your  compliance  with  all 
applicable  provisions. 

Througliout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 


Terras  and  Conditions 

1.  Causes  of  Loss 

(a)  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire: 

(3)  Insects; 

(4)  Plant  disease: 

(5)  Wildlife: 

(6)  Earthquake: 

(7)  Volcanic  eruption:  or 

(8)  Failure  of  the  Irrigation  water  supply  due 
to  an  unavoidable  cause  occurring  after  the 
beginning  of  planting: 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9f(7). 

(b)  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect  misraanagement  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants  or  employees; 

(2)  The  failure  to  follow  recognized  good 
peanut  farming  practices; 

(3)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project  or 

(4)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  Acreage,  and  Share  Insured 

(a)  The  crop  insured  will  be  peanuts 
planted  for  the  purpose  of  dig^ng,  maturing, 
and  marketing  as  farmers'  stock  peanuts, 
which  are  grown  on  insured  acreage  and  for 
which  a  guarantee  and  premium  rate  are 
provided  by  the  actuarial  table. 

(b)  The  acreage  insured  for  each  crop  year 
wiU  be  insurable  acreage  as  designated  by 
the  actuarial  table  which  is  planted  to  the 
insured  crop  and  in  which  you  have  a  share, 
as  reported  by  you  or  as  determined  by  us, 
whichever  we  elect 

(c)  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  peanuts  at  the  time  of  planting. 

(d)  We  do  not  insure  any  acreage: 

(1)  Not  planted  to  a  type  of  peanuts 
designated  as  insurable  by  the  actuarial 
table: 

(2)  On  which  the  peanuts  were  destroyed 
for  the  purpose  of  conforming  with  any  other 
program  administered  by  the  United  States 
Department  of  Agriculture; 

(3)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  fanning  practices 
for  which  the  premium  rates  have  been 
established: 

(4)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  for  by  the  actuarial 
table  unless  you  elect  to  insure  the  acreage  as 
non-irrigated  by  reporting  it  as  insurable 
under  section  3; 

(5)  Which  is  destroyed,  it  is  practical  to 
replant  to  peanuts,  and  such  acreage  is  not 
replanted: 

(6)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table,  unless 
you  agree  in  writing  on  our  form  to  coverage 
reduction:  or 

[7]  Planted  for  experimental  ourpooes. 
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(e)  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  ade4)uate 
facilities  and  water  to  carry  out  a  good 
peanut  irrigation  praetioe  at  the  time  of 
planting:  and 

(2)  Any  less  of  production  caused  by 
failure  to  carry  out  a  goed  peanut  irrigation 
practice,  except  faUure  of  the  water  supply 
bom  an  unavoidable  cause  occurring  after 
the  beginning  of  planting.  wiU  be  considered 
as  due  to  an  uninsured  cause.  (The  failure  or 
breakdown  of  irrigation  equipotent  or 
facilities  will  not  be  considered  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause.) 

(f)  We  may  limH  the  insmed  acreage  to  any 
acreage  limitation  established  nnder  any  Act 
of  Congresa,  if  we  advise  you  of  the  limit 
prior  to  planting. 

a  Report  of  Acreage,  Share,  Poundage  Quota, 
and  Practice 

You  roust  refwrt  oo  our  form: 

(a)  All  the  acreage  of  peanuts  in  the  county 
in  which  you  have  a  share; 

(b)  The  practice; 

(c)  Your  share  at  the  time  of  planting  and 

(d)  The  effective  poundage  mariietiBg 
quota,  if  any.  applicable  to  the  unit  for  the 
current  crop  year  as  {sovided  uader  ASCS 
Peanut  Marketing  Quota  Reguktioos. 

You  must  designate  separately  any  acreage 
that  is  not  insarable.  You  nrast  report  if  you 
do  not  have  a  share  in  any  pcMiuts  planted  in 
the  county.  This  report  auist  be  submitted 
annually  on  or  before  the  reporting  date 
estabUshad  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  infomation  you  have  submitted  on  this 
report  If  you  do  not  subaiit  this  report  t^  the 
reporting  date,  we  saay  elect  to  detenoiae  by 
unit  the  insured  acreage,  share,  and  practice 
or  we  may  deny  liability  on  any  nnit.  Any 
report  submitted  by  you  may  be  revised  only 
upon  our  approval 

*  Production  Guarantees,  Coverage  Levels, 
and  Prices  for  Computing  Indemnities 

(a)  The  production  guaraotees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

(b)  Coverage  level  2  will  apply  S  you  have 
nut  elected  a  covera^  level 

(c)  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
a$  established  hy  tite  aciuariul  table. 

(d)  You  must  furnish  a  report  of  production 
to  us  for  the  previous  crop  year  prior  to  the 
sales  closing  date  for  the  next  subsequent 
crop  year  as  established  by  the  actuarial 
table,  if  you  do  not  provide  the  required 
production  report  we  will  assign  a  yield  fnr 
the  crop  year  for  which  the  report  is  not 
furnished.  The  production  report  or  assigned 
yield  will  be  used  to  compute  your  production 
history  for  the  purpose  of  determiaing  your 
guarantee  for  the  subsequent  crop  year.  Any 
yield  assigned  by  us  will  not  be  more  llian 
75%  of  the  yield  assigned  for  the  purpose  of 
determining  your  guarantee  for  the  present 
crop  year.  If  you  have  filed  a  claim  for  the 
previous  crop  year,  the  yield  determined  in 
adjusting  your  indemnity  claim  will  be  used 
as  your  production  report. 


5.  Anituo/ Aemufun 

(a)  The  annaal  premitMH  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  ity  nraittplying  the  production 
guarantee  for  tne  tmit  (insured  acreage  times 
the  applicable  production  guarantee),  which 
may  consist  of  quota  and  non-quota 
(additional)  peanuts,  times  the  appHcable 
price  election,  times  tt>e  premium  rate,  times 
your  share  at  the  time  of  planting. 

(b)  Interest  will  accrue  at  die  rate  of  one 
and  one-quarter  percent  (1%%)  simple 
interest  per  calendar  month,  or  any  part 
thereof,  on  any  unpaid  premium  balance 
starting  on  the  first  day  of  the  month 
following  the  first  premium  biUing  date. 

(c)  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1983 
crop  year  nnder  the  terms  of  the  Experience 
Table  contained  in  (he  peanut  policy  for  die 
1984  crop  year,  you  wiU  continue  to  receive 
the  benefit  of  that  reduction  subject  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1061  crop  year: 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience: 

(3)  The  premium  ledaetioB  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  19M 
policy: 

(4)  Oace  (be  loss  ratio  exceeds  M  no  furdier 
premiart  reduction  will  apply;  and 

(5)  Participation  ssust  be  oontinuous. 

ft  Deductions  for  Debt 

Any  unpaid  amooat  due  us  may  be 
deducted  from  any  indemnity  payable  to  you. 
or  from  a  replanting  payment  or  from  any 
loan  or  payment  due  you  under  any  Act  of 
Congress  or  program  administered  by  the 
United  States  Departmeot  of  Agriculture  or 
its  Agencies. 

7.  Insurance  Period 

Iruarance  attaches  when  the  peanuts  are 
planted  and  ends  at  the  earliest  of: 

(a)  Total  destruction  of  the  peanuts: 

(b)  Threshing  or  removal  from  the  field: 

(c)  Final  ad|u8tment  of  a  loss:  or 

(d)  The  fbUowing  dates  immediately  after 
planting: 

(1)  Duval  and  La  Salle  Counties, 

Texas Nov.  30 

(2)  New  Mexico.  OUahona  and  ail 

other  Texas  counties Dec  31 

(3)  All  other  states Nov.  30 

8.  Notice  of  Damage  or  Loss 

(a)  In  case  of  damage  or  probable  loss: 
(1)  You  must  give  us  written  notice  if: 
(i)  You  want  oar  consent  to  replant  peanuts 
damaged  due  to  any  insured  cause.  (To 
qualify  for  a  replantmg  payment,  the  acreage 
replanted  must  be  at  least  the  lesser  of  20 
acres  or  20  percent  of  the  insured  acreage  on 
the  unit); 

(ii)  During  the  period  before  thresfamg.  the 
peanuts  on  «iy  unit  are  damaj^  and  you 
decide  not  to  further  care  for  or  thresh  any  > 
partaf  dKm: 

(iii)  You  want  our  consent  to  put  the 
acreage  to  another  use;  or 


(iv)  After  consent  lo  put  acreage  lo  another 
use  is  giveD.  additimial  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  ttw  peanwts  and 
given  written  consent  We  will  not  consent  (o 
another  use  until  it  is  too  late  to  replant.  You 
'  must  notify  us  when  such  acreage  is 
replanted  or  put  to  another  use. 

(2)  You  nnnt  give  us  notice  at  least  15  days 
before  the  beginning  of  harvest  if  you 
anticipate  a  loss  on  any  unit 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given.  A 
representative  sample  of  the  onharvested 
peanuts  (at  least  10  feet  wide  and  the  entire 
length  of  the  field)  must  remain  unharvested 
for  a  period  of  15  days  from  the  date  of 
notice,  unless  we  give  you  written  consertt  to 
harvest  the  sample. 

(4]  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit  we  must  be  given 
notice  not  later  than  30  days  after  the  earliest 
of: 

(i)  Total  destruction  of  the  peanuts  on  the 
unit;  , 

(n)  The  completion  of  harvest  or  otherwis*' 
disposing  of  the  peanuts  on  the  unit  or 

(iil)  The  calendar  date  for  the  end  of  the 
insurance  period. 

(b)  You  may  not  destroy  or  replant  any  of 
the  peanuts  on  which  a  replanting  payment 
will  be  claimed  until  wc  give  consent 

(c)  You  must  obtuin  written  consent  IrwD 
us  before  you  destroy  any  of  the  peanuts 
which  are  not  to  be  harvested. 

(d)  We  aiay  reject  any  claim  (or  indemnity 
if  any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  Indemnity 

(a)  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  fonii  not  later  than 
60  days  after  the  earliest  of: 

1 1 )  Total  destruction  of  the  peanuts  on  the 
unit: 

(2)  CtMiipletion  of  harvest  or  otherwi.se 
disposing  of  the  peanuts  on  the  unit  or 

|3)  The  calendar  date  for  the  end  of  the 
insiinnce  period. 

(b)  We  will  not  pay  any  indemnity  unless 
you: 

|1)  RsluLilisii  the  total  productioo  of 
piuinuts  on  the  unit  and  that  any  loss  of 
production  has  been  directly  ca«jsed  by  one 
or  more  of  the  insured  causes  during  the 
insiiMHce  period:  and 

\2)  Fiuiiiith  all  information  we  require 
concerning  tlte  loss. 

(: )  The  indemnity  will  be  determined  oo 
cM^i  u<iit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
pnidi'ction  gudranlee: 

|2)  Subtracting  therefrom  the  total 
production  of  peanuts  to  be  counted  (see 
suction  9f): 

(3)  Multiplying  the  remaimJer  applicable  to 
quota  and  noo-quota  (additional)  production 
by  the  applicable  price  election:  and 

|4)  Mitltiplying  this  product  by  your  share. 

|<i|  If  tlie  rnfonnation  reported  by  you 
under  section  3  of  tliis  pioiic>'  results  in  a 
lower  premium  than  the  preirium  dfitennined 
to  be  due,  the  production  guarantee  on  the 
unit  will  be  cotnputed  on  the  mforiBation 
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reported  and  not  on  the  actual  information 
determliMd.  AU  production  from  Insurable 
acraaga,  whether  or  not  reported  as 
insurable,  will  ootint  against  the  production 
guarantee. 

(e)  The  total  production  to  count  will  be 
ideniifled  as  quota  or  non-quota  (additional) 
producdon  by: 

(1)  Countii^  all  threshed  and  appraised 
productloa  less  than  or  equal  to  the  unit's 
effective  proundage  quota  as  quota 
production:  and 

(2)  Counting  any  threshed  and  appraised 
productioo  in  excess  of  the  unit's  effective 
proundage  quota  as  non-quota  (additional) 
production. 

(f)  The  total  production  to  be  counted  for  a 
unit  will  include  all  threshed  and  appraised 
productioB. 

(1)  Threshed  production  will  be  the  net 
weight  in  pounds  shown  on  the  United  States 
Department  of  Agriculture  "Inspection 
Certificate  and  Sales  Memorandum." 

(2)  Mature  peanut  production  which  is 
damaged,  due  to  insurable  causes,  and  has  a 
value  per  pound  of  less  than  90  percent  of  the 
average  price  support  per  pound  for  the  type, 
will  be  adjusted  b^ 

(i)  Divi<Ung  the  value  per  pound  for  the 
insured  type  of  peanuts  by  the  applicable 
average  price  per  pound:  and 

(ii)  Multiplying  the  result  by  the  number  of 
pounds  of  such  production. 

(3)  To  enable  us  to  determine  the  net 
wreight  and  quality  of  production  of  any 
peanuts  for  which  a  United  States 
Department  of  Agricultxire  "Inspection 
Certificate  and  Sales  Memorandum"  has  not 
been  issued,  we  must  be  given  the 
opportunity  to  have  such  peanuts  inspected 
and  graded  before  you  dispose  of  them.  If  you 
dispose  of  any  production  without  giving  us 
the  opportunity  to  have  the  peanuts  inspected 
and  graded,  the  gross  weight  of  such 
production  wrill  be  used  in  determining  total 
production  to  count  unless  you  submit  a 
marketing  record  satisfactory  to  us  which 
clearly  shows  the  net  weight  and  quality  of 
such  peanuts. 

(4)  Appraised  production  to  be  counted  will 
include: 

(i)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognixsd  good  peanut  farming  practices: 

(ii)  Not  le«a  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause:  and 

(iii)  Appraised  production  on  all  other 
unharvested  acreage. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(i)  Not  put  to  another  use  before  harvest  of 
peanuts  becomes  general  in  the  county: 

(ii)  Harvested:  or 

(iii)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(6)  The  amount  of  production  of  any 
unharvested  peanuts  may  be  determined  on 
the  basis  of  field  appraisals  conducted  after 
the  and  of  the  Insurance  period 

(7)  If  you  have  elected  to  exclude  hail  and 
fire  as  insured  causes  of  loss  and  the  peanuts 


are  damaged  by  hail  or  fire,  appraisals  will 
be  made  in  accordance  with  Form  FCI-78. 
"Request  to  Exclude  Hail  and  Fire." 

(8)  The  conuningled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit 

(g)  A  replanting  payment  may  be  made  on 
any  insured  peanuts  replanted  after  we  have 
given  consent  and  the  acreage  replanted  is  at 
least  the  lesser  of  20  acr«s  or  20  percent  of 
the  insured  acreage  for  the  unit 

(1)  No  replanting  payment  will  be  made  on 
acreage: 

(i)  On  which  our  appraisal  exceeds  90 
percent  of  the  guarantee; 

(ii)  Initially  planted  prior  to  the  date  we 
determine  reasonable:  or 

(iii)  On  which  a  replanting  payment  has 
been  made  during  the  current  crop  year. 

(2)  The  replanting  payment  per  acre  will  be 
your  actual  cost  per  acre  for  replanting  (but 
will  not  exceed  $80.00  per  acre)  multiplied  by 
your  share. 

(3)  The  Corporation  will  transfer  the 
original  liability  to  the  replanted  crop  without 
reduction  by  the  amount  of  the  replant 
payment  and  without  increase  in  the  original 
premium  charged  for  insurance  coverage 
when  the  crop  is  replanted  in  accordance 
with  recognized  good  peanut  fanning 
practices. 

If  the  information  reported  by  you  results 
in  a  lower  premium  than  the  actual  premium 
determined  to  be  due,  the  replanting  payment 
will  be  reduced  proportionately. 

(h)  You  must  not  abandon  any  acreage  to 
us. 

(i)  You  may  not  bring  suit  or  action  against 
us  unless  you  have  complied  with  all  policy 
provisions.  If  a  claim  is  denied,  you  may  sue 
us  in  the  United  States  District  Court  under 
the  provisions  of  7  U.S.C  1S06(c).  You  must 
bring  suit  within  12  months  of  the  date  notice 
of  denial  is  mailed  to  and  received  by  you. 

(j)  If  you  die,  disappear,  or  are  judicially 
declared  incompentent  or  if  you  are  an  entity 
other  than  an  Individual  and  such  entity  is 
dissolved  after  the  peanuts  are  planted  for 
any  crop  year,  any  indemnity  will  be  paid  to 
the  person  we  determine  to  be  beneficially 
entitled  thereto. 

(k)  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance:  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance. 

For  the  purposes  of  this  section,  the  amount 
of  loss  from  fire  will  be  the  difference 
between  the  fair  market  value  of  the 
production  on  the  unit  before  the  fire  and 
after  the  fire. 

10.  Concealment  or  Fraud 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  of  waiving  any  right  including  the 
right  to  collect  any  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  haxii 


relating  to  the  contract  and  such  voidance 
will  be  effective  as  of  the  beginning  of  the 
crop  year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  Right  of  Indemnity  on 
Insured  Share 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  right  and  responsiblities  under  the 
contract. 

12.  Assignment  of  Indemnity 

Your  may  assign  to  another  party  your  right 
to  an  Indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  co  tract. 

13.  Subrogation  (Recovery  of  Loss  From  a 
Third  Party) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  your  loss  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  Access  to  Farm 

You  must  keep  records  of  the  harvesting, 
storage,  shipment  sale,  ot'  other  disposition 
of  all  the  insured  crop  produced  on  each  unit, 
and  separate  records  including  the  same 
information  for  the  produciton  of  the  crop 
fiY>m  any  uninsured  acreage.  The  records 
must  be  kept  for  three  years  from  the  end  of 
the  crop  year  to  which  they  pertain.  Failure  to 
keep  and  maintain  such  records  may  result 
in:  (a)  Cancellation  of  the  contract  for  that 
crop  year;  (b)  assignment  of  production  to 
units  by  us:  or  (c)  a  determination  that  no 
indemnity  is  due.  whichever  we  elect  Any 
person  designated  by  us  will  have  access  to 
such  records  and  the  farm  for  purposes 
related  to  the  contract. 

15.  Life  of  Contract:  Cancellation  and 
Termination 

(a)  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  conceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unlese 
canceled  or  terminated  as  provided  in  this 
section. 

(b)  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  proceding  such  crop  year. 

(c)  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  Is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  the  claim:  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
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both  such  other  payment  and  set  off  are 
approved. 

(d)  The  cancellation  and  termination  dates 
are: 


State  and  county 

uwi06iiBvon  ana 
tofmination  dates 

Duvil  and  U  SaHe  Coun- 

Fat). 15. 

ties.  Texas. 

New    Mexico:     OhaltKHna: 

Apr.  15. 

Btomn.   Baylor  Callahan, 

CoHingswoftti,           Com- 

manctie,    Dallam,    East- 

land.     Eratti,      Gaines. 

Qaiza.      Hood.     Jones, 

Montague,   Motley.    Palo 

PWo.   Parher.   Somwvell 

and  StonawaH  Counties, 

Texas  and  Virgina. 

Mar.  31. 

and  aN  oltter  SUtes. 

(e)  If  you  die  or  are  judicially  declared 
incompetent  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  t}m)ugh  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the  person 
will  dissolve  the  joint  entity. 

(f)  The  contract  will  terminate  if  no 
premium  is  earned  for  three  consecutive 
years. 

18.  Contract  Changes 

We  may  change  any  of  the  termis  and 
provisions  of  the  contract  from  year  to  year. 
If  your  price  election  at  which  indemnities 
are  computed  is  no  longer  offered,  the 
actuarial  table  will  provide  the  price  election 
which  you  are  deemed  to  have  elected.  All 
contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date  for  counties  with  a  April  15 
cancellation  date  (March  1, 1991  for  the  1991 
crop  year  only)  and  by  November  30 
preceding  the  cancellation  date  for  all  other 
counties  (March  1, 1991  for  the  1991  crop  year 
only  for  all  other  counties  except  that  those 
counties  with  a  February  15  cancellation  date 
which  shall  have  a  January  31  contract 
change  date  for  the  1991  crop  year  only). 

17.  Meaning  of  Terms 

For  the  purpose  of  peanut  crop  insurance: 

(a)  Actuarial  table — means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  peanut  insurance  in  the  county. 

(b)  ASCS — means  the  Agricultural 
Stabilization  and  Conservation  Service  of  the 
United  States  Department  of  Agriculture. 

(c)  Average  price  per  pound— means: 


(1)  The  average  Commodity  Credit 
Corporation  price  support  per  pound,  by  type, 
for  quota  peanuts  which  will  include  all 
Segregation  I  quota  and  non-quota  peanuts 
and  Segregation  II  and  ID  peanuts  eligible  to 
be  valued  as  quota  peanuts:  or 

(2)  The  highest  non-quota  price  election 
provided  by  us  for  non-quota  (additional) 
Segregation  II  and  III  peanuts. 

(d)  A  verage  price  support  per  pound- 
means  the  average  price  support  level  per 
pound,  by  type,  for  quota  peanuts  as 
announced  by  the  United  States  Department 
of  Agriculture  under  the  peanut  price  support 
program. 

(e)  County — means  the  county  shown  on 
the  application  and: 

(1)  any  additional  land  located  in  a  local 
producing  area  bordering  on  the  county,  as 
shown  by  the  actuarial  table:  and 

(2)  any  land  identified  by  an  ASCS  farm 
serial  number  for  the  county  but  physically 
located  in  another  county. 

(f)  Crop  year— means  the  period  within 
which  the  peanuts  are  normally  grown  and 
will  be  designated  by  the  calendar  year  in 
which  the  peanuts  are  normally  harvested. 

(g)  Effective  Poundage  Marlteting  Quota — 
means  the  farm  marketing  quota  as 
established  and  recorded  by  ASCS. 

(h)  Harvest — means  the  completion  of 
combining  or  threshing  of  peanuts  on  any 
acreage. 

(i)  Insurable  acreage — means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

(j)  Insured — means  the  person  who 
submitted  the  application  accepted  by  us. 

(k)  Loss  ratio — means  the  ratio  of 
indemnity  to  premium. 

(1)  Person — means  an  individual, 
partnership,  association,  corporation,  estate, 
trust  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

(m)  Replanting — means  performing  the 
cultural  practices  necessary  *o  replant  - 
insured  acreage  to  the  same  crop. 

(n)  Replant  payment — means  that  payment 
made  to  the  insured  in  accordance  with  the 
provisions  of  section  9.g.  o^  this  policy  which 
is  subject  to  offset  for  premium  owed. 

(o)  Service  office — means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

(p)  Tenant — means  a  person  who  rents 
land  from  another  person  for  a  share  of  the 
peanuts  or  a  share  of  the  proceeds  therefrom. 

(q)  Unit — means  all  insurable  acreage  of 
peanuts  in  the  county  in  which  you  have  an 
insured  share  on  the  date  of  planting  for  the 
crop  year  and  which  is  identified  by  a  single 
ASCS  farm  serial  number  at  the  time 
insurance  first  attaches  under  this  policy  for 
the  crop  year.  Units  will  be  determined  when 
the  acreage  is  reported.  We  may  reject  or 
modify  any  ASCS  reconstitution  for  the 
purpose  of  unit  definition  if  the  reconstitution 
was  in  whole  or  part  to  defeat  the  purpose  of 
the  Federal  Crop  Insurance  Program  or  to 
gain  disproportionate  advantage  under  this 
policy.  Errors  in  reporting  units  may  be 
corrected  by  us  when  adjusting  a  loss. 


(r)  Value  per  pound — means 

(1)  The  "value  per  pound  including  loose 
sheel  kernels,"  as  established  by  the 
United  States  Department  of  Agriculture 
(USDA)  "Inspection  Certification  and  Sales 
Memorandum,"  for  Segregation  I  peanuts 
and  Segregation  0  and  III  peanuts  which 
may  be  valued  as  quota  peanuts  (the 
highest  value  per  [>ound  will  be  used  for 
such  Segregation  II  and  III  after  a  reduction 
of  1.25  cents  per  pound):  or 

(2)  The  per  pound  "value  of  the  segment  for 
loan  additional  peanuts"  as  established  by 
the  USDA  "Inspection  Certification  and 
Sales  Memorandum,"  for  Segregation  II 
and  III  peanuts 

18.  Descriptive  Headings 

The  descriptive  headings  of  the  various 
policy  temu  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract 

79.  Determinations 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  %vith  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington.  DC.  on  January  2, 
1991. 

David  W.  Gabriel, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 
[FR  Doc.  91-2757  Filed  2-5-91:  &45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 

[Ragutation  CC;  Docket  Na  R-07231 

RIN  7100-AB01 

Avaiiabiltty  of  Funds  and  Collection  of 
Checks 

aoency:  Federal  Reserve  System. 
AcnoN:  Proposed  rule. 

SUMMARV:  The  Expedited  Funds 
Availability  Act  provides  that  the  Board 
has  the  responsibility  to  regulate  the 
receipt,  payment  collection,  or  clearing 
of  checks  in  order  to  carry  out  the 
provisions  of  that  Act.  Provisions  of  the 
Act  require  the  Board  to  consider 
proposals  to  improve  the  check 
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collection  system.  Pursuant  to  this 
authority,  the  Board  is  issuing  for 
comment  ■  proposed  amendment  to  its 
Regulation  CC  Availability  of  Funds 
and  Collection  of  Checks,  which  would 
require  paying  banks  to  provide  same- 
day  settlement  for  checks  presented  by 
8  a.m.  local  time  at  specified  locations. 
The  proposal  would  eliminate 
presentment  fees  for  these  checks  and 
thereby  facilitate  their  collection. 
OATit:  Comments  must  be  submitted  on 
or  before  June  28, 1991. 
apomim.  Comments,  which  should 
refer  to  Docket  No.  R-0723,  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets  NW..  Washington.  DC  20551, 
Attention:  Mr.  William  W.  Wiles, 
Secretary;  or  may  be  delivered  to  room 
B-C-223  between  8:45  a.m.  and  5:15  p.m. 
All  comments  received  at  the  above 
address  will  be  included  in  the  public 
file  and  may  be  inspected  at  room  B- 
1122  between  9  a.m.  and  5  p.m. 
KM  nNrrMm  w»oiwiatiow  contact: 
Louise  L  Roseman.  Assistant  Director 
(202/452-3874),  Julius  Oreska.  Manager 
(202/452-3878).  or  Kathleen  M.  Connor, 
Senior  Financial  Services  Analyst  (202/ 
452-3917],  Division  of  Reserve  Bank 
Operations  and  Payment  Systems; 
Oliver  bvland.  Associate  General 
Counsel  (202/452-3625).  or  Stephanie 
Martin.  Attorney  (202/452-3198).  Legal 
Division.  For  the  hearing  impaired  only. 
Telecommunications  Device  for  the 
Deaf.  Dorothea  Thompson  (202/452- 
3544). 

SUPPUMINTAIIV  mFORMATION:  As  a 

result  of  concerns  related  to  the  practice 
of  delayed  availability— the  holds  that 
some  depository  institutions  place  on 
the  proceeds  of  checks  deposited  into 
their  customers'  accounts  before  the 
funds  may  be  withdrawn — Congress 
passed  the  Expedited  Funds  Availability 
Act  ('Act')  (12  U.S.C  4001-4010).  The 
Act  specifies  maximum  time  limits  on 
the  holds  that  depository  institutions 
may  place  on  funds  deposited  into 
transaction  accounts. 

Prior  to  enactment  of  the  Act  some 
depository  iiutitutions  had  argued  that 
their  availability  schedules  reflected  the 
time  needed  for  the  collection  and  return 
of  checks  that  were  not  paid  and 
provided  a  measure  of  protection 
against  the  risk  that  the  depository 
institution  could  not  recover  funds  from 
the  depositor  if  those  funds  had  already 
been  withdrawn  from  the  depositor's 
account  In  part  to  reduce  the  risk  to 
dep<>sitory  institutions  from  the  Act's 
requirements  that  funds  be  made 
available  within  a  certain  period  of  time. 
Congress  granted  the  Board  broad 
regulatory  authority  to  make 


improvements  to  the  check  collection 
and  return  system.  Section  009(c)  of  the 
Act  (12  U.S.C.  400e(c)]  provides  that  the 
Board,  in  order  to  carry  out  the 
provisions  of  the  Act  has  the 
res(K>nsibility  to  regulate  "any  aspect  of 
the  payment  system,  including  the 
receipt,  payment  collection,  or  clearing 
of  checks:  and  any  related  function  of 
the  payment  system  with  respect  to 
checks."  In  additioQ.  section  609(b)  of 
the  Act  (12  U.S.C  400e(b))  directs  the 
Board  to  consider  proposals  to  improve 
the  check  processing  system. 

The  Board's  Regulation  CC  (12  CFR 
part  229),  which  implements  the  Act 
includes  a  number  of  provisions 
designed  to  accelerate  the  check  retiim 
system.  In  addition  to  an  improved 
check  return  process,  the  Board  believes 
it  is  also  possible  to  make  improvements 
to  the  forward  collection  process  in 
order  to  lower  the  costs  to  collect 
checks  and  to  improve  availability,  thus 
further  reducing  risk  in  the  check 
system.  Specifically,  the  Board  believes 
that  the  forward  collection  process  can 
be  improved  by  eliminating  barriers  to 
presentment  that  many  paying  banks  ' 
impose  on  private-sector  collecting 
banks.  The  Board  believes  that  these 
barriers  to  presentment  have  resulted  in 
some  inefficient  intermediation  in  the 
check  collection  process,  to  the  extent 
that  collecting  banks  use  intermediary 
collecting  banks  because  the 
intermediary  collecting  banks  can 
present  checks  to  paying  banks  on  terms 
more  advantageous  than  those  available 
to  the  collecting  bank  itself. 

Therefore,  the  Board  is  proposing 
amendments  to  Regulation  CC  that 
would  require  paying  banks  to  settle  for 
checks  presented  by  private-sector 
presenting  banks  on  the  day  of 
presentment  without  the  imposition  of 
presentment  fees,'  if  specified 


■  Regulation  CC  dcfinet  bank  to  induda  all 
depotitory  inalihitiona.  including  conuncrcial  tMnkt. 
•avingi  iiutituliona.  and  credit  unlona.  A  depotitary 
t>ank  i«  derined  at  tha  tint  bank  to  which  a  check  ii 
transferred.  A  paying  bank  it  a  bank  by,  at.  or 
through  which  a  check  it  payable  and  to  which  it  it 
tent  for  collection.  The  Uniform  Commercial  Code 
definet  collecting  bank  at  a  bank,  other  than  th« 
paying  bank,  that  handlet  a  check  for  collection.  An 
intermediary  bank  it  i  bank  to  which  a  check  it 
trantferred  in  the  courta  of  collection.  exc«pl  the 
depoaitary  bank  or  the  paying  bank.  A  pretenting 
bank  it  a  bank,  other  than  the  paying  bank,  that 
preaentt  a  check. 

*  Pretentmant  feet  are  charget  that  certain  paying 
bankt  charge  private-tector  pretenting  bankt  when 
pretantment  ia  made.  Tlia  Federal  Reaerve  Act 
prohibitt  Reaerva  Bankt  from  paying  preaentmenl 
feet. 


conditions  are  met.  The  proposal 
provides  an  8  a.m.  (local  time  of  the 
paying  bank)  presentment  deadline  for 
same-day  settlement  for  checks 
presented  by  private-sector  presenting 
banks.  The  Board  believes  that 
providing  for  more  balanced  bargaining 
power  between  presenting  banks  and 
paying  banks  should  lead  to  faster 
settlement  for  checks  and  a  more 
efficient  payments  system,  consistent 
with  the  objectives  of  the  Expedited 
Funds  Availability  Act. 

The  following  discussion  includes:  (1) 
A  description  of  the  check  collection 
system;  (2)  objectives  used  by  the  Board 
to  evaluate  payments  system  proposals: 
(3)  an  explanation  of  the  current 
inefficiencies  in  the  payments  system 
relevant  to  this  proposal;  (4)  a 
description  of  the  same-day  settlement 
concept  issued  by  the  Board  for  public 
comment  in  1988  and  a  summary  of  the 
comments  received  on  the  proposal;  (5) 
an  explanation  of  the  amendments  the 
Board  is  proposing  today;  (6)  an 
economic  impact  analysis:  (7)  an 
assessment  of  the  competitive  effects  of 
the  proposed  rule:  (8)  a  regulatory 
flexibility  analysis:  and  (9)  the 
regulatory  language  for  the  proposed 
rule. 

Background  on  the  Check  Collection 
System 

The  check  collection  process  involves 
the  movement  of  checks  from  the 
depositary  bank  to  the  paying  bank  and 
the  corresponding  movement  of  the 
funds  represented  by  the  check  from  the 
paying  bank  to  the  depositary  bank.  The 
check  collection  system,  which  is 
composed  of  depositary  banks, 
intermediary  collecting  banks  (including 
correspondent  banks  and  Federal 
Reserve  Banks),  and  paying  banks, 
makes  use  of  automated  equipment  to 
sort  checks,  extensive  ground  and  air 
transportation  to  move  checks,  and 
bank  accoimting  systems. 

Approximately  56  billion  checks  are 
written  annually  in  the  United  States. 
As  estimated  30  percent  of  these  checks 
are  deposited  in  the  bank  on  which  they 
are  drawn,  and  thus  are  not  sent  through 
the  check  collection  system.  Of  the 
remaining  70  percent,  or  39  billion 
checks,  it  is  estimated  that  more  than  85 
percent  are  collected  on  an  overnight 
basis. 

The  check  collection  process  begins  at 
the  depositary  bank  where  checks  are 
deposited  by  the  bank's  customers.  At 
the  end  of  each  day.  the  depositary  bank 
posts  deposits  to  its  customers'  accounts 
and  begins  the  process  of  collecting  the 
funds  represented  by  the  checks.  ITie 
depositary  bank  outsorts  the  checks 
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drawn  on  itself  (on-us  checks)  and  then 
sends  the  remaining  checks  through  the 
check  collection  system  tb  the 
appropriate  paying  bank. 

The  depositary  bank  has  several 
options  available  for  clearing  the  checks 
it  receives.  The  check  collection  paths 
chosen  by  each  depositary  bank  are 
influenced  by  many  factors,  Including 
the  cost  and  speed  of  collection 
alternatives,  the  location  of  the  paying 
bank,  the  dollar  amount  of  the  check, 
the  size  and  check  processing  capability 
of  the  depositary  bank,  and  the 
correspondent  relationships  the  bank 
has  established.  Depositary  banks 
generally  seek  to  collect  checks  as 
quickly  as  possible  to  maximize  the 
availability  of  funds,  and  larger 
depositary  banks  frequently  use  more 
than  one  collection  path. 

A  depositary  bank  may  send  a  check 
directly  to  the  paying  bank,  either  by 
direct  presentment  or  through  a 
clearinghouse  arrangement  A 
clearinghouse  is  a  group  of  banks, 
usually  in  a  city  or  metropolitan  area, 
that  has  agreed  to  exchange  checks 
among  themselves.  The  depositary  bank 
may  also  use  an  intermediary  collecting 
bank,  either  a  correspondent  bank  or  a 
Federal  Reserve  Bank,  to  complete  the 
check  collection  process. 

A  portion  of  the  checks  that 
correspondent  banks  receive  from 
depositary  banks  are  payable  by  the 
correspondent  bank.  Correspondent 
banks  may  also  present  a  portion  of  the 
checks  received  from  depositary  banks 
through  local  clearinghouses. 
Correspondent  banks  typically  send 
checks  that  are  not  drawn  on 
themselves  or  that  cannot  be  presented 
at  clearinghouses  to  which  they  belong 
to  other  correspondent  banks  or  to 
Federal  Reserve  Banks  for  collection  or 
directly  to  the  paying  bank,  generally 
pursuant  to  an  agreement  with  that 
bank. 

Generally,  settlement  for  checks  that 
are  presented  directly  by  a  private- 
sector  collecting  bank  will  occur  by  a 
credit  to  the  accoimt  of  the  collecting 
bank  on  the  books  of  the  paying  bank, 
or  the  settlement  may  occur  through  the 
accounts  of  the  collecting  and  paying 
banks  on  the  books  of  the  Federal 
Reserve  Banks.  Settlement  for 
presentments  made  through 
clearinghouse  arrangements  typically 
occurs  on  a  net  basis  through  accounts 
of  the  participating  banks  maintained  at 
the  Federal  Reserve.  With  respect  to 
checks  collected  through  the  Federal 
Reserve,  the  Federal  Reserve  credits  the 
account  of  the  collecting  bank  on  the 
books  of  the  Reserve  Bank:  the  paying 
bank's  account  held  at  the  Reserve  Bank 


is  debited  in  accordance  with  an 
automatic-charge  agreement. 

The  Federal  Reserve  Banks  collected 
about  18.5  billion  checks  in  1990. 
Approximately  64  percent  of  the  checks 
they  handle  are  received  from  local 
depositors — banks  located  in  the  region 
served  by  the  particuJar  Federal  Reserve 
office.  Nearly  ten  percent  of  the  checks 
received  by  Federal  Reserve  offices 
were  previously  processed  by  another 
Federal  Reserve  office.  Another  five 
percent  of  the  checks  were  deposited 
initially  at  another  Federal  Reserve 
office  under  the  "consolidated"  deposit 
program.'  The  remaining  approximately 
21  percent  of  the  checks  received  by  a 
Federal  Reserve  office  are  deposited 
directly  by  nonlocal  banks  without 
being  handled  by  the  depositor's  local 
Federal  Reserve  office — "direct  send" 
checks. 

About  25  percent  of  all  checks 
handled  by  the  Federal  Reserve  are 
deposited  in  "fine-sort"  packages.* 
Approximately  26  percent  of  the  fine- 
sorted  checks  are  drawn  on  city  banks. 
70  percent  on  regional  banks,  and  4 
percent  on  country  banks. 

The  Federal  Reserve  maintains  an 
Interdistrict  Transportation  System 
(ITS)  that  utilizes  contracted  air  and 
ground  transportation  to  transport 
checks  among  Federal  Reserve  check 
processing  offices.  All  Federal  Reserve 
offices  are  interconnected  through  a 
"hub  and  spoke"  transportation  network 
that  provides  each  Federal  Reserve 
office  a  convenient  and  reliable  means 
to  transport  checks  nationwide.  In 
addition,  each  Federal  Reserve  office 
has  a  local  transportation  network  to 
deliver  checks  from  the  Federal  Reserve 
office  to  the  paying  bank. 

Payments  System  Objectives 

An  analysis  of  the  potential  impact  of 
a  proposed  same-day  settlement  rule  on 
payments  system  participants  must 
consider  the  effects  on  public  policy 
objectives  for  the  payments  system. 
Several  pajnments  system  objectives  that 
were  estabUshed  to  provide  a 
framework  for  the  Board's  consideration 
of  proposed  modifications  to  the  Federal 
Reserve's  payments  system  risk-control 


*  Checks  deposited  under  the  consolidated 
depotit  program  are  not  procetted  by  the 
automated  totting  equipment  at  the  depoaiting 
twnk't  Federal  Retarve  office,  becaute  the  checkt 
are  deposited  in  cash  letters  sorted  by  availability 
zone  of  the  receiving  Federal  Reserve  office  or  t>y 
paying  bank. 

*  A  fine-tort  package  includet  checkt  that  are  to 
be  pretented  to  a  particular  paying  t>ank.  In  the 
caae  of  fine-sort  packages,  the  Federal  Reserve 
office  would  not  ute  automated  equipment  to 
process  the  individual  checks,  but  would  inatead 
sort  and  deliver  the  package  of  checks  to  the 
appropriate  paying  bank. 


program  are  also  pertinent  to  this 
analysis.*  The  objectives  are:  (1)  Lower 
risk;  (2)  rapid  final  payment  (3)  lower 
operating  expense  of  making  payments; 
and  (4)  equitable  treatment  of  all  service 
providers  and  users  in  the  payments 
system. 

The  risk  reduction  objective 
addressed  both  direct  financial  risks 
incurred  by  the  Federal  Reserve  and 
private-sector  and  systemic  risk. 
Systemic  risk  in  the  payments  system  is 
the  risk  that  the  failure  of  one  bank  to 
settle  its  payments  obligations  on  time 
and  in  full  will  lead  to  the  inability  of 
other  banks  to  meet  their  payment  or 
other  obligations.  The  risk  of  settlement 
failiue  thus  imposes  financial  risks  on 
other  economic  agents,  in  particular 
payors  and  payees  with  unsettled 
payments  and  the  general  creditors  of 
banks,  which  could,  in  turn,  be  unable  to 
meet  their  obligations. 

The  second  objective  relates  to 
improving  the  speed  of  final  payment 
Rapid  final  payment  is  desirable 
because  it  promotes  the  efficient 
exchange  of  goods,  services,  and 
financial  instruments,  and  facilitates  the 
financing  of  such  fransactions  by 
minimizing  the  need  for  short-term 
working  capital,  including  intraday 
credit  This  objective  also  embodies  the 
legal  notion  that  those  economic  agents 
who  are  entitled  to  funds  should  receive 
payment  and  final  settlement  in  a  timely 
manner. 

The  objective  of  lower  operating 
expense  addresses  the  real  resource 
costs  associated  with  handling 
payments.  Such  costs  are  incurred  as  a 
result  of  handling  checks  and,  all  other 
things  equal,  increases  as  the  number  of 
intermediaries  in  the  collection  process 
increases,  because  certain  operating 
steps  must  be  repeated  each  time  an 
additional  party  handles  a  check. 

Equitable  treatment  of  all  service 
providers  and  users  promotes 
competition  in  the  payments  system. 
The  Board  believes  that  competition  is 
an  important  means  of  promoting  the 
efficiency  of  the  payments  system. 
Generally,  a  competitive  environment 
provides  incentives  for  payment  service 
providers  to  increase  the  quaUty  of  their 
services,  while  minimizing  their  costs. 


*  Board  of  Govemort  of  the  Federal  Reserve 
System:  "Controlling  Risk  in  the  Payments  System: 
Report  of  the  Task  Force  on  Controlling  Payments 
System  Risk  to  the  Payments  Syttem  PoUcy 
Committee  of  the  Federal  Reaerve  Syttem";  Augutt 
1968.  The  report  included  two  additional  paymentt 
tyttem  objectives  thai  are  not  directly  relevant  to 
this  analysis.  These  objectives  are:  Ensuring 
effective  tools  for  conducting  monetary  policy;  and 
facilitating  low  transaction  costs  for  the  Treasury 
securities  market 
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and  thus  serves  to  promote  efTiciency  in 
the  payments  system. 

Cun«nt  Ineffidaiides  in  the  Check 
CoUectioD  Process 

It  is  possible  that  the  current  set  of 
legal  and  institutional  arrangements 
introduces  inefTiciencies  in  the  check 
collection  process.  There  are  differences 
between  the  abilities  of  Federal  Reserve 
Banks  and  private-sector  collecting 
banks  to  present  checks  to  paying  banks 
for  same-day  settlement.  Today.  Federal 
Reserve  Banks  generally  receive  same- 
day  settlement  for  checks  presented  to 
paying  banks  prior  to  2  p.m.  by  debiting 
the  paying  batik's  account  or  the 
account  of  a  correspondent  settlement 
agent  held  at  a  Federal  Reserve  Bank 
The  General  Accounting  Office  found 
that  private-sector  banks,  such  as 
correspondent  banks,  frequently  are 
unable  to  obtain  settlement  terms  as 
favorable  as  those  available  to  the 
Federal  Reserve*  Some  paying  banks 
impose  barriers  to  presentment 
including  presentment  fees  and 
requirements  to  maintain  balances  at 
the  paying  bank  or  settlement  by 
remittance  draft,  which  itself  requires 
collection,  that  slow  the  speed  or 
increase  the  cost  of  the  forward 
collection  of  checks.  Banks  impose  these 
barriers  to  obtain  an  additional  source 
of  revenue,  to  facilitate  the  provision  of 
controlled  disbursement  services  to  their 
corporate  customers,^  to  delay  the 
presentment  of  checks,  and/or  to  govern 
the  timing  of  check  presentments  so  as 
to  maximize  the  efHcient  use  of 
processing  resources. 

Presentment  of  and  settlement  for 
checks  between  banks  is  governed 
generally  by  Articles  3  and  4  of  the 
Uniform  Commercial  Code  (UCC).  While 
the  UCC  does  not  explicitly  sanction  the 
use  of  barriers  to  same-day  settlement, 
neither  does  it  explicitly  prohibit  them. 
Thus,  delayed  settlement  for  checks 
between  banks  or  the  payment  of 
presentment  fees  to  obtain  same-day 
settlement  has  become  a  common 
business  practice  despite  the  fact  tht 
most  checks  are  payable  on  demand. 

In  order  to  obtain  same-day 
settlement,  private-sector  presenting 
banks  commonly  pay  presentment  fees 
when  they  present  checks  to  certain 
paying  banks.  Proponents  of 
presentment  fees  maintain  that  the  fees 
either  discourage  presentments  after 
locally  established  clearinghouse 


deadlines,  thus  allowing  paying  banks  to 
operate  more  efficiently  by  controlling 
the  timing  of  the  work  flow  in  their 
check  operations,  or  offset  the  cost  of 
processing  checks  that  are  presented 
after  the  deadlines.  Presentment  fees, 
however,  often  do  not  reflect  a  service 
rendered  to  the  collecting  bank  by  the 
paying  bank,  and  may  discourage  the 
most  economically  efficient  presentment 
of  checks  by  encouraging  greater 
intermediation  to  avoid  the  imposition 
of  presentment  fees  and  related  balance 
requirements.* 

If  a  collecting  bank  attempts  to 
present  checks  directly  rather  than  use 
intermediation  channels  that  increase 
real  resource  costs,  it  may  incur  other 
costs,  in  addition  to  presentment  fees, 
that  are  imposed  by  the  paying  bank. 
Some  paying  banks  impose  other 
barriers  to  presentment  that  increase  the 
collection  costs  of  presenting  banks  and 
that  may  result  in  increased  revenue  for 
themselves. 

For  example,  when  presenting  banks 
present  checks  to  paying  banks  without 
having  established  account 
relationships,  paying  banks  may  settle 
in  the  form  of  a  remittance  draft  drawn 
on  another  bank.  This  form  of  settlement 
can  further  delay  the  availability  of 
funds  to  the  presenting  banks  for  a  day 
or  more  because  the  remittance  draft  is 
subject  to  the  same  type  of  collection 
process  as  the  original  checks.  This  type 
of  settlement  results  in  an  opportunity 
cost  to  the  presenting  bank  because 
these  funds  could  have  been  used  for 
investment  purposes. 

To  avoid  receiving  settlement  for 
checks  by  remittance  draft,  a  presenting 
bank  may  need  to  establish  an  account 
relationship  with  a  paying  bank.  The 
presenting  bank  would  present  checks 
to  the  paying  bank  and  receive 
settlement  for  the  checks  through  credit 
to  its  account.  Under  the  terms  of  the 
UCC.  the  paying  bank  must  settle  by 
midnight  of  the  day  of  deposit  in  order 
to  be  able  to  return  the  checks  the 
following  day.  Through  terms  of  its 
agreement  with  the  presenting  bank, 
however,  the  paying  bank  may  delay  the 
presenting  bank's  use  of  those  funds  and 
may  charge  account  maintenance  fees  to 
the  presenting  bank.  The  delay  in 
availability  of  these  funds  represents  an 
opportunity  cost  to  the  presenting  bank 
and  the  account  maintenance  fees 


*  United  StalM  Ccnarml  Accouatii^  OfTicc. 
"Cliack  Collection:  Conpatitivt  Fainwst  i*  ao 
Elusive  Coal".  May  ISSB. 

'  Bank*  oWaiiag  coolrolled  diabuncmant  temcei 
notify  their  cotponta  cuatomer  early  in  Ibe  day  of 
(he  (raount  of  die  corporation'*  check  payment* 
thai  have  been  preaenled  that  day 


•  The  primary  constraint  on  the  level  of 
presentment  fee*  a**e*aed  by  a  paying  bank  i*  the 
fine  sort  or  High  Dollar  Croup  Sort  fee  assessed  by 
the  Federal  Reserve  to  collect  a  check  on  that  bank 
There  is  no  other  competitive  pressure  to  limit  the 
level  of  presentment  fees,  since  a  bank  Is  in  a 
monopoly  position  with  respect  to  checks  for  which 
it  is  paying  bank. 


increase  the  presenting  bank's  costs  to 
collect  checks. 

Barriers  to  presentment  may  result  in 
inefficient  intermediation  in  the  check 
collection  process.  The  Board  believes 
that  the  differences  in  presentment 
abilities  among  collecting  banks  have 
resulted  in  some  inefficient 
intermediation  in  the  check  collection 
process  because  more  checks  are 
collected  through  the  Federal  Reserve 
Banks,  and  to  a  lesser  extent,  through 
correspondent  banks,  than  would  be  the 
case  if  private-sector  collecting  banks 
could  obtain  settlement  for  checks  on 
the  day  of  presentment  without  being 
subject  to  presentment  fees  and  other 
barriers  to  presentment.  If  all  collecting 
banks  had  equal  presentment  abilities, 
banks  would  choose  to  use  intermediary 
banks  due  primarily  to  the  economies  of 
scale  with  respect  to  processing, 
transportation,  and/or  settlement  that 
the  intermediaries  could  pass  on  to  their 
collecting  bank  customers.  For  example, 
intermediary  banks  handle  large 
numbers  of  checks  from  a  diversity  of 
sources  and  thereby  can  optimize  the 
use  of  fixed  cost  resources,  such  as 
transportation.  Spreading  these  fixed 
costs  across  a  larger  number  of  checks 
allows  intermediary  banks  to  offer 
check  collection  services  at  a  lower  cost 
per  check. 

The  decision  to  use  an  intermediary 
collecting  bank  and  the  choice  of  which 
intermediary  bank  to  use  is  influenced 
in  many  cases,  however,  by  the 
intermediary  collecting  bank's  ability  to 
present  checks  to  paying  banks  on  terms 
more  advantageous  than  those  available 
to  the  collecting  bank  itself.  For 
example,  a  bank  may  collect  some 
checks  through  the  Federal  Reserve 
because  of  the  Federal  Reserve's  ability 
to  obtain  same-day  settlement  from  the 
paying  bank  without  the  imposition  of 
presentment  fees.  Similarly,  a  bank  may 
collect  certain  checks  through  a 
correspondent  bank  because  that 
correspondent  bank  receives  same-day 
settlement  from  some  paying  banks 
through  clearinghouse  arrangements  or 
through  individual  agreements,  although 
the  agreements  may  be  conditioned  on 
the  payment  of  presentment  fees  and  the 
maintenance  of  balances  by  the 
correspondent  bank  at  the  paying  bank. 

The  Board  believes  that  the  use  of 
intermediary  collecting  banks  because 
of  the  economies  of  scale  that  those 
banks  bring  to  the  check  collection 
process  generally  enhances  the 
efficiency  of  the  payments  system.  To 
the  extent  that  intermediary  collecting 
banks  system  inefficiencies  may  result. 

In  addition  to  the  inefficiencies 
described  above,  further  payments 
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eysrlem  inefficienoies  may  reauh  from 
the  4i8e  tif  ohedcs,  rather  than  «leotronic 
paymertts,  as  ihe  idanunant  noncash 
method  ntf  payment.  Qiedks  can  lake 
longer  to  dear  than  electronic  (payments 
■and  are  generally  more  costly  to 
prooen.  Henwevex,  tiie  'cbaks  <af 
payment  method  {[eneiaUy  vests  wMi  the 
originator  of  the  payment  and  the 
inherent  ine^iciencies  of  check 
payments {(e^.,  float,  particularly  the 
time  between  issuance  of  a  check  and 
deposit  of  the  check  in  the  banking 
system)  provides  incentives  lor 
continued  reliance  on  the  check 
mechanism  by  the  drawer  of  the  check. 

198S  Be^aesl  Her  CMnneBt  and 
Somnmy  of  OmmneMIs 

In  April  1988,  the  Board  issued  for 
public  comment  a  concept  whereby 
paying  "banks  would  be  required  to  pay 
for  chedre  presented  by  any  presenting 
barik  prior  to  2  p.m.  local  time  in  same- 
day  funds,  without  the  imposition  of 
presentment  fees  (53  FR  11911,  April  11, 
1988).  The  proposed  oonoept  would  have 
given  private-setitor  collecting  batdcs 
essentially  the  same  presentment 
abilities  as  Federal  Reserve  Banks.  The 
Board  requeued  comment  to  help 
determine  the  operational  effects  of  the 
proposed  concept. 

The  Board  received  1.148  oonunenls 
on  the  proposed  concept.  A  number  of 
the  pesipanses  were  not  included  in  this 
anatyais  because  Aey  were  duplicates 
or  requests  for  extension  of  the 
comment  deadline  <or  were  combined 
because  they  represented  multiple 
re^  nses  from  die  «ame  organization. 
The  table  below  summarizes  the  800 
responses  included  in  this  analysis. 


Category  of 
respoMMnt 

t4umt>ar  oi  responaas 

Total 

Sup. 
port 

Op- 
pose 

Commercial  bark*  and 
BHCs  

118 

76 

16 
556 

S' 

.26 

26 

4 

4 
6 

0 

0 

92 

•micrsditmiiona 

Trade  ease oietiPM  and 

72 

12 

CocDoratlons       

550 

8 

FRBs,  FHLB«. 
Governments,  Mmc 

26 

Total 

800 

40 

760 

Ninety-five  percent  of  the  commezrters 
an>fffied  the  concept  as  proposed.  The 
principal  conoenis  of  the  commenters 
centered  «n  Ihe  problems  associated 
with  permitting  presentment  of  dhecks 
as  late  as  2  p.m.  Approximately  70 
percent  of  the  oonunenls  wese  Irom 
corporations  that 'believed  that  the 
proposed  2  p.m.  preseirtnwirt  deadline 


would  Bevei>e)y  disrupt,  if  not  ptft  anend 
to,  ooiiporate  cash  management  and 
controlled  disbursement  servioes. 
Ciurently,  banks  provide  certain 
coiposate  custemers  with  information 
regarding  ttie  amoinn  of  the 
coqperation'B  dteck  payments  that  have 
been  presented  eady  •enough  each  day 
for  the  corpopetion  to  invest  surplus 
balances  or  borrow  additional  iunds.  as 
necessary,  while  money  markets  are  still 
active.  Commenters  noted  <that 
presentment  of  cocporate  checks  as  late 
as  2  pju.  could  'disrupt  such 
arrangements  because  of  corporations' 
needs  lor  payment  data  early  in  the  day. 

Geaerally.  bank  commenters  echoed 
the  concerns  raised  by  cocporate 
customers.  In  addition,  banks  expressed 
concern  about  the  increased  cost, 
operational  complexity,  and  disn^tion 
that  would  be  caused  by  receipt  of 
checks  later  in  the  day.  Community 
bank  and  savings  institution 
commenters  generally  believed  the 
same-day  settlement  concept  would 
benefit  only  larger  commerdal  banks.  In 
particular,  these  commenters  were 
concerned  with  the  increased  costs  and 
complexity  associated  with  receiving 
presentments  from  multiple  presenting 
banks. 

Twenty  commenters  were  concerned 
that  they  would  lose  control  in  a  same- 
day  settlement  environment  over  the 
place  of  presentment  for  checks  by 
private-sector  presenting  banks.  Savings 
institutions  preferred  that  checks  be 
presented  only  at  locations  designated 
by  the  paying  bank  and  not  at  any 
branch  location  chosen  by  "ftie 
presenting  bank.  Credit  unions  were 
concerned  about  the  presentment  of 
payable-through  checks  directly  to  the 
credit  union  rather  flian  to  the  credit 
union's  designated  payable-through 
bank.  Comments  by  all  types  df  banks 
indicated  that  they  were  not  prepared  to 
accept  and  process  large  quantities  of 
chedes  at  locations  wihere  they  do  not 
have  check  prooessing  capabihties. 

Commenters  also  noted  that  paying 
banks  need  to  schedule  operational 
resources  to  handle  checks  presented 
each  day,  -and  indicated  that  a 
ptveenting  bank  shoiAd  be  required  to 
notify  a  paying  bardc  of  its  intent  to 
present  cash  letters  directly.  This 
prenotifi  cation  was  seen  by  some 
commenters  as  an  important  aspect  of 
any  same-day  setllement  rule. 

Seventeen  commenters  stated  (hat  the 
establishment  of  a  woi4(eble  settlement 
system  was  importairt  for  i^  sucoess  of 
a  same^ay  settlement  syetem.  Five 
commenters  so^ested  that  Federal 
Reserve  accounts  be  used  eicchisively  to 
effect  settlement,  whereas  six 


commenters  suggested  using 
correspondent  aooounts  exclusively. 
Other  commenters  believed  Atat  a 
mii^Bre'ef  setflement  options  would  be 
most  appropriale. 

Some  oonnnenterB  mentioned  the  need 
to  mininriae  transpertfrtion  expense  and 
indicated  that  ttie  Federal  Reserve 
should  make  Its  transportation  network 
available  for  use  by  private-sector 
presenting  banks.  Specifically,  these 
commenters  suggested  that  private- 
sector  presenting  banks  be  allowed  "to 
utiliee  the  transportation  arrangements, 
both  ITS  and  local  transportation 
systems,  that  the  Federal  Reserve  has 
established  to  deliwer  checks  it  collects. 

Eight  ccmmnercial  banik  commenters 
expressed  concern  about  the  risk 
associated  with  making  settlement  for 
cash  letters,  in  imnmediately  available 
funds,  to  banks  with  which  they  were 
unfamiliar  and  had  no  continuing 
business  relationship.  In  particular, 
seven  commenters  expressed  concern 
regarding  the  risk  that  the  paying  bank 
would  not  be  able  to  obtain  seftlement 
for  returned  checks  and  adjustments 
against  a  failed  depositary  bank  that 
presented  checks  directly  to  the  paying 
bank. 

Twenty-nine  commenters  stated  that  a 
same-day  settlement  rule  could 
potentially  overload  the  Fedwire  system 
because  of  the  large  number  of  wire 
transfers  that  would  be  nrade  to  settle 
for  checks  that  would  be  presented  by 
private-sector  presenting  banks.  Many 
of  these  commenters  forecast  that  the 
volume  of  settlement  transfers  would 
create  gridlock  on  the  wire  system. 

In  its  request  for  comment,  Ae  Board 
asked  what  modifications  couH  be 
made  to  the  proposed  same-day 
settlement  concept  that  would  minimize 
the  problems  that  were  envisioned  and 
would  improve  the  efficiency  of  the 
forward  collection  process.  Most 
alternatives -suggested  by  the 
commenters  focused  on  establishing  an 
earlier-in-the-day  presentment  deatJhne. 
Many  oommerrters  viewed  an  earlier 
deadline  as  necessary  to  acoommodate 
the  tamely  provision  of  payment  data  to 
corporate  customers  and  the  opera ttons 
of  paying  bardcs.  Twenty-eight 
commercial  bank  connnenters  stated 
that  they  preferred  to  receive  physical 
presentment  of  their  diecks  prior  to  12 
noon.  Banks  providing 'Cash 
management  •services  to  corperations 
favored  the  leoeipt  of  the  payment  data 
related  to  their  corporate  accounts  much 
earHerthan  noon.  Generally,  these 
banks  indicated  that  they  must  receive 
corporate  check  payment  data  before* 
a.m.  Thirteen  commercial  bank 
commenters  that  provide  cash 
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management  services  suggested  that 
early  delivery  of  the  corporate  payment 
data  could  be  accomplished  by 
electronic  transmission  of  the  data  by 
the  presenting  bank  to  the  paying  bank. 
Commenters  stressed  the  need  for 
standardization  of  data  reporting 
formats  so  that  a  paying  bank  could 
readily  utilize  the  data  reported  by 
presenting  banks.  Five  commenters 
located  on  the  west  coast  suggested  a 
uniform  national  presentment  deadline 
(e.g..  10  a.m.  Eastern  Time)  to  allow 
west  coast  banks  to  better  compete  for 
the  controlled  disbursement  business  of 
large  corporations. 

The  Association  of  Reserve  City 
Bankers  (ARCB)  proposed  an  alternative 
same-day  settlement  approach  that 
would  phase  in  the  implementation  of  a 
sa  -e-day  settlement  environment.  The 
A^    i  recommended  that  during  Phase  I, 
which  would  be  in  effect  for  a  minimum 
of  two  years,  the  presentment  deadline 
would  be  tied  to  the  High  Dollar  Group 
Sort  or  City  unsorted  deadline  of  the 
paying  bank's  Federal  Reserve  ofTice, 
but  would  be  no  earlier  than  8:30  a.m. 
local  time  of  the  paying  bank.  During 
this  phase,  electronic  transmission  of 
payment  data  would  not  be  required 
and  presentment  fees  would  not  be 
allowed  prior  to  the  established 
deadline.  Under  Phase  II,  the 
presentment  deadline  would  be 
extended  to  noon  local  time  of  the 
paying  bank.  Banks  presenting  checks 
after  the  deadline  established  in  Phase  I 
but  before  noon  would  have  to  provide 
an  electronic  transmission  of  the 
payment  data  by  9:30  a.m.  Eastern  Time 
if  requested  by  the  paying  bank.  Phase 
III  would  follow  the  successful 
implementation  of  Phase  II  and  would 
extend  the  presentment  deadline  to  2 
p.m.  local  time  of  the  paying  bank, 
provided  electronic  transmission  of  the 
data  was  made  available  by  9:30  a.m. 
Eastern  Time  for  presentments  not 
received  by  the  paying  bank  by  the 
Phase  I  deadline. 

After  analyzing  the  comments 
received.  Board  staff  obtained  input 
from  an  informal  advisory  group 
consisting  of  representatives  of 
commercial  banks,  savings  institutions, 
credit  unions,  check  clearinghouses, 
corporate  cash  managers.  Federal  Home 
Loan  Banks,  and  Federal  Reserve  Banks. 
The  advisory  group  participants  had 
differing  views  regarding  whether  the 
Board  should  pursue  further  the 
development  of  a  same-day  settlement 
rule,  and  if  so.  how  the  rule  should  be 
structured.  Some  participants  believed 
that  the  Board  should  not  adopt  a 
modified  same-day  settlement  rule,  but 
nonetheless  provided  input  to  the  design 


of  a  modified  rule  in  the  event  the  Board 
determined  that  a  revised  same-day 
settlement  concept  should  be  pursued. 

One  of  the  key  issues  discussed  by  the 
advisory  group  was  the  presentment 
deadline  that  should  be  established  in  a 
same-day  settlement  rule.  The  group 
debated  whether  the  rule  should 
establish  a  uniform  national 
presentment  deadline,  or  whether  the 
presentment  deadline  should  be  based 
on  the  local  time  of  the  paying  bank.  The 
majority  of  the  group  indicated  that  a 
deadline  of  8  a.m.  local  time  of  the 
paying  bank,  without  the  imposition  of 
presentment  fees,  was  an  appropriate 
base  for  development  of  a  revised  same- 
day  settlement  proposal.  In  addition,  the 
group  considered  the  issue  of  electronic 
delivery  of  payment  data  prior  to 
physical  presentment  of  ihe  checks.  The 
group  suggested  that  the  Board's 
proposal  discuss,  and  request  public 
comment  on,  the  concept  of  an 
enhanced  same-day  settlement  rule, 
which  would  provide  for  a  later 
pesentment  deadline  if  the  presenting 
bank  made  available  to  the  paying  bank 
electronic  delivery  of  payment  data 
earlier  in  the  day. 

The  majority  of  the  group  indicated 
that  the  paying  bank  should  be  required 
to  designate  as  its  presentment  point  an 
office  of  the  bank  that  is  in  the  same  (or 
better)  availability  zone  of  the  check 
processing  region  consistent  with  the 
routing  number  on  the  check.  A  majority 
of  the  group  believed  that  a  paying  bank 
should  be  able  to  designate  a  location, 
other  than  an  office  of  the  paying  bank, 
as  its  presentment  point.  The  group 
observed  that  the  paying  bank  could 
agree  with  the  presenting  bank  to  accept 
checks  that  are  presented  at  an 
alternate  location  (such  as  at  an 
intercept  processor)  and  that  such 
agreements  would  often  be 
advantageous  to  both  parties. 

The  group  discussed  a  number  of 
issues  related  to  providing  check 
information  to  the  paying  bank 
electronically.  For  example,  some 
participants  suggested  that  the 
American  Bankers  Association's 
Routing  Number  Advisory  Board  should 
be  requested  to  consider  the  issuance  of 
unique  routing  numbers  for  checks  for 
which  the  paying  bank  would  require 
information  transmitted  electronically 
as  a  condition  to  later  in-the-day 
presentment.  They  believed  that 
separate  identification  of  these  checks 
would  enable  presenting  banks  to 
reduce  significantly  the  transmission 
times  for  check  data  under  an  enhanced 
same-day  setdement  arrangement.  The 
group  also  recommended  that 


transmission  of  MICR-iine  *  data  should 
not  constitute  presentment  except  by 
agreement  of  the  paying  bank.  The 
group  agreed  that  the  American 
Standards  Committee  X-9  Committee 
should  be  requested  to  develop  industry 
standards  for  communicating  check 
payment  data  among  banks. 

The  group  suggested  that,  in  addition 
to  settlement  by  wire  transfer  or  through 
correspondent  accounts,  the  Federal 
Reserve  Banks  should  provide  a 
settlement  service  that  could  be  used  to 
settle  for  check  presentments  under  a 
same-day  settlement  rule.  As  envisioned 
by  the  group,  the  settlement  service 
would  provide  for  settlement  on  the 
books  of  the  Federal  Reserve  based  on 
instructions  from  the  presenting  bank, 
rather  than  the  paying  bank. 

The  group  discussed  a  number  of 
issues  relating  to  the  risks  involved  in 
participation  in  same-day  settlement 
arrangements.  The  group  identified  as 
the  principal  risk  to  the  paying  bank  the 
risk  associated  with  failure  of  the 
presenting  bank  after  settlement  has 
been  made  for  checks  presented  but 
prior  to  the  settlement  of  any  related 
returned  checks  and  adjustments.  The 
group  concluded  that  the  paying  bank 
would  have  little  control  over  its  risk 
associated  with  a  failure  of  the 
presenting  bank. 

The  group  also  discussed  when  on  the 
day  of  presentment  the  paying  bank 
must  settle  for  checks  presented  under  a 
same-day  settlement  rule.  They 
indicated  that  this  issue  was  linked  to 
the  Board's  consideration  of  when  check 
presentments  made  by  Reserve  Banks 
would  be  debited  to  the  paying  bank's 
reserve  or  clearing  account  at  the 
Federal  Reserve  for  the  purpose  of 
measuring  intraday  balances  to 
determine  whether  a  bank  has  incurred 
a  daylight  overdraft.  They  believed  that 
if  the  Board  adopted  the  proposal  it  had 
initially  issued  for  public  comment  (54 
FR  26094,  ]une  21, 1989),  which  would 
provide  for  end-of-day  posting  of  check 
debits,  paying  banks  similarly  should  be 
obliged  to  settle  for  checks  presented  by 
private-sector  presenting  banks  by  the 
close  of  business  on  the  day  of 
presentment.  However,  the  group 
indicated  that  if  the  Board  adopted  an 
earlier-in-the-day  posting  time  for 
checks  presented  by  the  Federal 
Reserve,  it  should  request  comment  on 
whether  an  earlier  time  should  also  be 
adopted  for  presentments  by  private- 
sector  banks. 


*  Th«  MICK  (Magnetic  iak  C3iar*ct«r  Racognltion) 
liiM  U  th«  iiiacliiii«-i««dal>le  infomatioii  printed 
along  the  bottom  of  the  check. 
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The  group  bc^eved  Ihat  standards  for 
deposits  and  adjustments  should  tie 
established  for  presentments  made 
under  a  same-day  aetflement  rttle. 
However,  most  participants  tm  the 
advisory  group  'bc/Hsved  liiat  these 
standards  riiould  betlevelaped  as 
industry  standards  and  not  be 
incorporated  in  a  same-day  sefttlemeirt 
rule  because  of  fhetr  technical  nature 
and  becavse  Aey  wotfld  Kkely  eveftve 
over  thne  as  <dhecV.  coflertion  frractioes 
dhanged.  "Hie  gnrapljeheved  llwt'it 
vrovM  be  desirable  to  estftMish  a 
mechanism  for  setting  and  erfferoing 
standsrds  for  cash  letters  presented 
under  ^te  Mme-day  •etdemcMt  nde.  Ihe 
grenp  soggeSled  <ii«t  flic  f  otkiwing  nay 
represwKt  afpropriste  deposit 
requR*eBM(tts: 

•  A  pnesetttBient  most  consist  tif  at 
least  900  diecks  or  be  of  «  doBsr  valae 
ofatleSttSatM. 

•  Multiple  nsMsemanbeTscf  the 
same  tHB^  nay  be  ooBBnngled  in  a 
single  cash  leMer. 

•  Caafc  letters  must  be  cleariy  mariced 
and  meet  apodfied  packagiag  standards. 

•  Cash  letters  tmat  meet  nwuRum 
quality  standards  or  be  attb^ect  to 
deferred  settlemenL 

Among  ^  reqwrements  suggesled  by 
the  group  for  a^justanents  ta  cash  letters 
haadled  under  a  saaae-day  settlemeBt 
rule  were: 

•  The  minimuni  araouat  of  an 
adjustmeiit  entry  woidd  beSlSiXl,  with 
smaller  unennts  abaerbed  by  the  bank. 

•  Reportiog  and  Tesohition  of 
a<yuslmeats  must  meet  timeliness 
standards. 

•  Data  required  to  be  included  on 
forms  ler  reportisg  errors  in  cash  letters 
must  be  standardized. 

The  Federal  Reserve  Banks  also  have 
provided  igput  regarding  whether  the 
Board  should  pursue  the  development  of 
a  same-day  settlement  rule.  In  general, 
the  Reserve  Banks  envision  possible 
significant  tihaivges  in  collection 
patterns  in  a  same-day  setfleraent 
environment  ^at  would  reduce  the 
volume  of  checks  they  coDect.  Moreover, 
the  Reserve  Banks  anticipate  diat  a 
larger  proportion  of  their  check  vblnme 
would  consist  of  dieidcs  Tfavwn  on 
remote,  low-vohnne  endpoints.  T^ 
Reserve  Banks  noted  "flrat  a  aignficant 
reduction  in  Reserve  Bank  check  volume 
woiAd  likely  lead  to  %icfeases  in  fteir 
check  ccAIection  fees,  as  the  fixed  costs 
associated  wfth  tfie  chedc  seivice  are 
epread  across  siiianei  Tomme. 
Depending  cm  'fhe  degree  tX  change  in 
current  chet^  coilebtion  patterns,  the 
Reserve  Banks  bore  expressed  concern 
fliat,  in  a  ssme-dsiy  setflemeitt 
environment,  It  msy  become 
increasingly  diffiuiih  tot  'fhem  to  piiwiae 


an  adequate  level  efijheck  services  to 
all  barks  and,  atlhe  sfflnettime,io 
comply  "wifh  the  Board's  pricing 
principle  eStaWished  porimBirt  to  <he 
Monetary -Centrol  Act  to  mfftch  costs 
and  revenues  for  ^  dhec^  service. 
They  flftso  expressed  «onoem  <hat  a 
signifrcantly  reduced  Reserve  Bank 
operational  presence  could  impair  the 
Federsfl  Reserve's  abffity  to  stirmilate 
innovation  and  oflierwise  pruwete  the 
efficiency  and  integrity  t*  the  tiheck 
payments  system,  and  in  particular  to 
spur  the  conversion  of  checks  to 
electronic  payments. 

The  Board  has  analyzed  Sie  cot»cems 
raised  by  "flre  toinmeifters  and  "flie 
advisory  group  and  has  cuitsideied  the 
alternatives  and  llie  suggestions  that 
have  been  made  to  improve  fte 
efficiency  of  the  forward  collection 
system.  The  Board  has  developed,  and  is 
issuing  for  comment,  a  specie 
regulatory  proposal  to  require  seme-day 
settlement  for  presentments  by  privtfte- 
sector  presenting  banks. 


The  Beard's  proposed  amendment  to 
RegalattonGC  would  require  paying 
banks  to  settle  for  checks  preseifted  by 
private-sector  coHecting  baidcs  on  the 
day  of  preeentment  if  sfiecified 
conditions  are  met.  Settlement  for 
checks  presented  by  Federal  Reserve 
Banks  would  continue  to  be  governed  by 
Subpani  A  of  Itegulation }  (12  CFR  part 
210).  >"  The  Board  is  proposing  an  S  a  jn. 
presentment  deadline  (local  time  at  ^ 
location  ■of  the  paying  bmflc  designated 
as  the  place  -irf  presentment)  for  same- 
day  settlement  of  chedks  Resented  by 
private-sector  presenting  banks.  Under 
the  proposed  ride,  presenting  bsd»  and 
paying  banAcs  may  agree  that 
presentinent  of  chedn  subject  to  same- 
day  settlement  could  occur  later  in  the 
day,  perhaps  on  the  condition  diat  die 
presenting  bank  transmit  ^OCR-lme 
data  from  flie  dieck*  by  a  epecified  time 
in  the  monring.  diereby  enabling  the 
paying  bank  to  provide  cash 
management  services  to  "dteir  corporate 
customers. 

A  check  woidd  qualify  for  aarae^ay 
setdement  if  it  is  piesented  at  a  location 
of  die  paying  barflc  designated  by  die 


>o  Section  210 JHa)  ofAwulation  J  provide*  that  a 
paying  banic  is  accoiiiitrt>)e'fDTai:heckjm(enWd 
by  aJWwl  StmiwH—k  imteaa  It  »eWlg*far<be 
check  Iqr  the  dmm  df  tOe  frnf^trnk't  IwiikiQg  itm 
and  HkmX  pwoeeik  «f  the  MttloBwnt  miiat  be 
available  to  theitaaefve  Bank  by -the  clow  of  the 
Reserve 'Bank'at>aifld]|g  d^y.  Mfhough  a  Federill 
Reserve  SnS(  xsiiM  avail -Haetr  erf  « llegttMion  OC 
same-day  settlameittnquiianBBtheiMiae 
Regulation  J  prawidae  Sot  amat^i^  aeHlen«iU  Jor 
checks  oat  aDV«Tedb^ilie,pi»posed1l«g«lationtX 
amendjnenl.  it  is  unlikely  that  aTederal  Reserve 
Bankivonld  iwly  an  lhe*egnhrtion<JC  provision. 


paying  barAi.  The  proposal  woukl  not 
apply  to  chedcs  presented  for  immediate 
payment  over  the  oonntcr.''  ^  The  peyii^ 
baric  must  designate  a  presentment 
location  dtat  is  in  die  check  processirig 
region  consistertt  with  dre  routing 
number  in  the  }JftCR  line  of  the  chedc.  If 
the  paying  bank  does  not  designate  a 
preserrtment  locration,  it  must  accept 
presentment  for  same-day  setdemerrt  at 
any  location  identified  in  '§  229.8B(b1  df 
Regulation  CC,  i.e.,  at  an  adress  of  the 
bank  associated  with  the  rooting 
number  on  the  check,  at  any  branch  or 
head  office  if  die  baiik  is  identifiBd  on 
the  check  by  name  without  address,  or 
at  a  branch,  head  office,  or  other 
location  consistent  widi  the  name  and 
address  of  the  bnank  on  the  check  if  the 
bank  is  identified  on  the  check  by  oame 
and  address.  A  paying  bank  that  uses 
more  than  one  Touting  number 
associated  with  a  single  check 
processing  region  may  designate  one  or 
more  locations  in  that  check  processing 
region  at  wiiich  checks  will  be  accepted 
for  same-day  settlement  but  die  paying 
bank  mo&t  accept  any  checks  witdb  a 
routine  number  associated  with  Ihat 
check  processing  region  at  each 
designated  location. 

A  paying  bank  and  a  presenting  baric 
may  agree  that  checks  will  ise  aoaepted 
for  same-day  settienient  al  alternative 
locations  {e.g.,  al  an  iateroept 
processor).  For  example,  a  paying  bank 
could  agree  to  accept  ppeserftment  at 
different  locations  from  different 
presentii^  banks,  ot  a  presenting  bank 
could  agree  to  present  checks  for  ■same- 
day  settlement  at  the  location  «f  an 
operations  center  of  a  sid>9idi«ry  or 
afTHiate  of  the  paying  bank.  The  Board 
anticipates  that,  in  many  cases, 
alternative  locations  may  be 
ativantageous  1o  the  presenting  barik  as 
weH  as  die  paying  bank,  because  the 
presentii^  bank  may  ire  able  to  present 
checks  of  a  number  of  paying  banks  at 
the  alternative  location,  and  die 
alternative  location  may  be  more 
centrally  located  than  the  location  of  the 
paying  bank. 

hi  the  case  of  a  check  payable  through 
a  bank  batpaysUe  by  another  bank, 
this  proposal  would  not  authorize  direct 
presentment  to  the  bank  by  which  Ute 
check  is  payable.  The  .requirements  of 


■■IlBder1hepxqpaaed«ame-day  settlement  rule, 
a  |>aying  bank  must  aettle  ior  diecks  presented  by  S 
a.m.  at  Ihe  designated  location  by  Federal  Reserve 
credit  "by  the  close  oT  Fedwire  on  Ihe  day  of 
pretenbneot.  0T  as  otherwise  agreed,  in  oT*r  to 
preserve  the  right  to  rttumtiie  checks  the  iiext'dBiy 
(■iibjecl  to  the  deadline  ««ten*ioa  in  i  22eJ0i£T) 
When  checks  a»  presented  over  the  counter  for 
immediate  payment  and  payment  is  made,  the 
checks  are  filial  paid  and^nay  not  be  returned. 
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same-day  sattlmnant  would  apply  to  the 
payable-through  bank  tQ  which  the 
check  is  sent  for  payment  or  collection. 

The  Board's  proposal  does  not  require 
a  presenting  bank  to  give  advance 
notification  to  the  paying  bank  that  it 
will  present  checks  for  same-day 
settlement.  The  Board  believes  that  in 
practice,  presenting  banks  will  contact 
paying  banks  to  determine  the  location 
of  the  paying  bank's  presentment  point 
for  same-day  settlement  and  this 
contact  will  serve  to  notify  paying  banks 
of  future  check  presentments.  The  Board 
also  beleives  that  presenting  banks  and 
paying  banks  generally  will  agree  to  the 
details  of  the  same-day  settlement 
arrangement  and  that  unexpected 
presentments  for  same-day  settlement 
will  be  rare. 

Both  presenting  banks  and  paying 
banks  would  be  held  to  a  standard  of 
good  faith,  defined  in  proposed 
S  229.2(mm)  as  "honesty  in  fact  and  the 
observance  of  reasonable  commercial 
standards  of  fair  dealing."  The  proposed 
definition  is  consistent  with  the  good 
faith  definition  in  UCC  section  S- 
103(a)(4)  as  recently  revised  by  the 
National  Conference  of  Commissioners 
on  Uniform  State  Laws  and  the 
American  Law  Institute.  For  example, 
designating  a  presentment  location  for 
the  primary  purpose  of  discouraging 
banks  from  presenting  checks  for  same- 
day  setdement  might  not  be  considered 
good  faith  on  the  part  of  the  paying 
bank.  Similarly,  presenting  a  large 
volume  of  checks  without  prior  notice 
could  be  viewed  as  not  meeting 
reasonable  commercial  standards  of  fair 
dealing  and  therefore  may  not  constitute 
presentment  in  good  faith. 

Under  the  proposal,  if  a  bank  presents 
a  check  in  accordance  with  the  time  and 
location  requirements  for  same-day 
settlement  the  paying  bank  either  must 
settle  for  the  check  on  the  business  day 
it  receives  the  check  without  charging  a 
presentment  fee  or  return  the  check 
prior  to  the  time  for  settlement.  Thus,  if 
a  paying  bank  wishes  to  return  a  check 
rather  than  make  same-day  settlement 
for  the  check,  ordinarily  it  may  not 
retain  the  check  past  the  close  of 
Fedwire  on  the  day  of  presentment  This 
return  deadline,  however,  would  be 
subject  to  the  extension  provisions  of 
S  229.30(c)  of  Regulation  CC.  The  Board 
is  proposing  regulatory  amendments  and 
commentary  revisions  to  that  section  to 
make  explicit  the  paying  bank's  ability 
to  use  the  deadline  extension  provisions 
when  returning  a  check  in  lieu  of  settling 
for  it  as  well  as  when  returning  a  check 
after  having  already  settled  for  it 

The  settlement  must  be  in  the  form  of 
a  credit  to  an  account  at  a  Federal 
Reserve  Bank  designated  by  the 


presenting  bank  (e.g.,  a  Fedwire 
transfer).  The  presenting  bank  may 
agree  to  accept  settlement  in  another 
form,  such  as  credit  to  an  accoimt  of  the 
presenting  bank  at  the  paying  bank  or 
debit  to  an  account  of  the  paying  bank 
at  the  presenting  bank.  Unless  otherwise 
agreed,  the  settlement  must  occur  by  the 
close  of  Fedwire  on  the  business  day  the 
check  is  received  by  the  paying  bank. 

Checks  presented  to  a  bank  Tor  same- 
day  settlement  should  be  separately 
sorted  from  checks  deposited  with  that 
bank  for  collection.  If  a  bank  that 
provides  correspondent  services  to 
another  bank  receives  a  mixed  cash 
letter  from  the  respondent  bank  that 
includes  checks  for  which  the 
correspondent  bank  is  the  paying  bank 
that  would  otherwise  meet  the 
requirements  for  same-day  settlement 
under  this  section,  the  correspondent 
bank  may  charge  a  fee  for  handling 
those  checks  and  need  not  make 
settlement  in  accordance  with  terms  of 
the  proposal.  In  the  case  of  a  sorted 
cash  letter  received  by  a  correspondent 
bank  from  a  respondent  bank  containing 
only  checks  for  which  the  correspondent 
bank  is  *he  paying  bank  and  which  meet 
the  requirements  for  same-day 
settlement  the  correspondent  may  not 
charge  a  fee  for  handling  those  checks 
and  must  make  settlement  in 
accordance  with  the  terms  of  the 
proposal. 

liie  proposed  requirement  that  a 
paying  bank  settle  for  a  same-day 
settlement  check  by  the  close  of  Fedwire 
is  similar  to  Regulation  J's  requirement 
that  a  paying  bank  make  setdement 
proceeds  available  for  a  check 
presented  by  a  Federal  Reserve  Bank  by 
the  close  of  the  Reserve  Bank's  banking 
day  on  the  day  of  presentment  (12  CFK 
210.9(a)(2)).  To  accurately  measure 
daylight  overdrafts  on  Fedwire,  the 
Board  has  issued  for  comment  a  posting 
scheme  under  which  non-wire 
payments,  such  as  checks,  would  be 
posted  at  various  times  throughout  the 
business  day.  To  avoid  the  intraday 
float  that  would  be  created  by  posting 
credits  for  checks  earlier  in  the  day,  the 
Board  proposed  an  amendment  to 
Regulation  J  to  allow  the  Reserve  Banks 
to  debit  paying  banks'  accounts  earlier 
in  the  day  for  checks  presented  that  day 
(56  FR  3047,  January  28. 1991).  The 
proposed  settlement  time  for  checks 
presented  by  the  Federal  Reserve  would 
be  the  later  of  one  hour  after  physical 
presentment  of  the  checks  or  one  hour 
after  the  opening  of  Fedwire,  or  such 
later  time  as  provided  in  the  Reserve 
Bank's  operating  circular.  Thus,  if 
Regulation  ]  were  to  be  amended. 
Federal  Reserve  Banks  would  be  able  to 
obtain  settlement  from  paying  banks 


eariier  in  the  day  than  would  private- 
sector  presenting  banks  under  the  same- 
day  settlement  lule  proposed  in  this 
docket.  The  Board  requests  comment  on 
whether  the  time  by  which  paying  banks 
must  settle  for  checks  under  the  same- 
day  settlement  rule  should  conform  to 
the  time  by  which  paying  banks  must 
settle  for  checks  with  Federal  Reserve 
Banks  under  any  future  Regulation  J 
amendment  and  whether  paying  banks 
woidd  be  operationaUy  equipped  to 
make  same^ay  settlement  with  private- 
sector  presenting  banks  within  one  hour 
after  presentment  or  one  hour  after  the 
opening  of  Fedwire,  whichever  is  later. 

The  proposed  same-day  setdement 
rule  recognizes  that  there  may  be  certain 
business  days  that  are  not  banking  days 
for  the  paying  bank.  Some  paying  banks 
may  continue  to  accept  presentment  of 
checks  on  such  days  (e.g^  by  opening 
their  back  office  operations  or  by 
accepting  presentment  at  a  night 
depository  or  at  an  intercept  processor) 
and  to  settie  for  the  checks.  In  other 
cases,  a  paying  bank  may  be  unable  to 
accept  presentment  of  checks  on  such  a 
day,  or  may  be  able  to  accept 
presentment  but  not  be  able  to  settle  for 
the  checks.  In  these  latter  cases,  if  the 
paying  bank  is  closed  voluntarily,  the 
Board  proposes  that  the  paying  bank 
must  accept  presentment  of  and  settle 
for  the  checks  by  its  next  banking  day 
and  must  pay  interest  compensation  to 
the  presenting  bank  for  the  value  of  the 
float  associated  with  the  delayed 
setdement  The  Board  has  proposed  an 
amendment  to  {  229.2  to  define  "interest 
compensation"  as  an  amount  of  money 
calculated  at  the  Federal  Fimds  rate  as 
provided  in  9  4A-606(b)  of  the  UCC. 

The  proposed  same-day  setdement 
rule  does  not  specify  adjustment 
standards  or  other  technical  details, 
such  as  cash  letter  qualify  standards. 
The  Board  believes  that  resolution  of 
these  issues  should  not  be  imposed  by 
federal  regulation  but  can  be  more 
efficientiy  worked  out  between 
presenting  banks  and  paying  banks 
within  the  context  of  the  good  faith 
standard. 

The  Board  realizes  that  while  a 
collecting  bank  would  have  a  choice 
whether  or  not  to  present  directly  to  a 
particular  paying  bank  for  same-day 
setdement  a  paying  bank  would  have 
no  choice  under  the  proposal  but  to  ' 
settie  for  same-day  settiement  checks  as 
provided  in  the  regulatioa  As  the  paying 
bank  often  will  not  have  the  time  to 
verify  the  contents  of  the  cash  letter,  the 
settiement  will  generally  be  made  on  the 
basis  of  the  stated  cash  letter  total.  This 
total  may  be  overstated  due  to  error  on 
the  part  of  the  presenting  bank.  Failure 
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to  settie  for  the  full  amount  of  the  cash 
letter  raises  the  risk  that  the  paying 
bank  will  lose  the  right  to  return  checks 
it  receives  in  the  cash  letter. 
Consequently,  the  paying  bank,  by 
settiing  for  the  stated  amount  of  the 
cash  letter,  would  bear  a  risk,  not  of  its 
own  choice,  that  the  presenting  bank 
would  be  unable  or  unwilling  to  process 
adjustments  for  excess  payments  for 
same-day  setdement  cash  letters. 

Under  the  common  law  right  of  set-off, 
generally  a  setdement  owed  to  a 
presenting  bank  may  be  set  off  by 
adjustments  for  previous  excess 
settiements  with  the  presenting  bank. 
Should  a  presenting  bank  become 
insolvent,  however,  there  is  a  risk  that 
post-insolvency  debts  to  a  failed 
presenting  bank  in  receivership  would 
not  be  allowed  to  be  used  to  offset  pre- 
insolvency  debts  of  the  failed  bank,  due 
to  lack  of  mutuality  of  parties.  In 
additions,  set-off  may  be  an  ineffective 
means  of  recouping  adjustments  if  the 
paying  bank  does  not  receive 
presentment  from  the  presenting  bank 
on  a  regular  basis  or  if  the  amount  of  the 
adjustment  exceeds  and  amount  of  the 
average  presentment.  To  help  alleviate 
this  risk,  the  Board  has  proposed 
amendments  to  Regulation  CC  to  require 
the  presenting  bank  to  warrant  the 
accuracy  of  the  cash  letter  total  to  the 
paying  bank,  and  to  create  a  preference 
for  the  paying  bank  for  adjustments 
against  a  closed  presenting  bank. 

The  proposed  amendment  to  9  229.34 
of  Regulation  CC  would  require  the 
presenting  bank  to  warrant  to  the  paying 
bank  that  the  total  of  the  checks 
presented,  as  noted  on  the  cash  letter, 
equals  the  total  value  as  stated  by  the 
MICR  encoding  oh  the  checks 
presented.**  The  proposal  does  not 
include  a  warranty  as  to  the  accuracy  of 
the  encoding  on  each  check  (i.e..  that  the 
value  of  the  check  as  encoded  on  its 
MICR  line  is  equal  to  the  face  value  of 
the  check).  Section  4-209  of  die  UCC 
Article  4,  as  recently  approved  by  the 
National  Conference  of  Commissioners 
on  State  Laws  and  the  American  Law 
Institute,  provides  that  a  person  who 
encodes  information  on  an  item  after 
issue  warrants  to  subsequent  collecting  ■ 
banks  and  to  the  payor  bank  that  the 
information  is  correctiy  encoded,  and  if 
a  customer  of  the  depositary  bank 
encodes,  that  bank  also  makes  the 
warranty.  Thus,  in  states  that  adopt  the 
new  Article  4,  banks  will  make 
waranties  to  cover  encoding  accuracy 


■*  If  the  Board  adopU  this  amendment  the 
Reaerve  Banks  may  amend  their  operating  circulars 
tc  requite  bank*,  a*  a  condition  of  depioaiting  fine- 
tort  package!,  to  prwvide  a  atmilar  wananty  to  the 
Reserve  Bank. 


and  these  warranties  will  extend  to  all 
of  the  banks  in  the  forward  collection 
chain. 

The  proposed  warranty  would  apply 
with  respect  to  all  check  presentments 
and  is  not  limited  to  presentments  made 
in  accordance  with  the  proposed  same- 
day  setdement  rule.  The  proposed 
warranty  would  give  a  paying  bank  a 
cause  of  action  against  a  presenting 
bank  that  does  not  reimburse  the  paying 
bank  for  adjustments  and  should 
encourage  presenting  banks  to  take  care 
in  stating  tjfie  value  of  cash  letters. 
Under  proposed  9  229.34,  damages  could 
include  the  amount  of  the  adjustment 
plus  interest  compensation  (as  defined 
in  proposed  9  229.2(nn))  and  expenses 
related  to  the  adjustment  The  Board 
requests  comment  on  whether  this 
warranty  should  be  extended  to  apply  to 
any  bank  in  the  check  collection  or 
return  chain  that  receives  settiement  for 
checks  or  returned  checks  or  whether 
the  warranty  shoidd  be  limited  to  checks 
presented  for  same-day  settiement  in 
accordance  with  proposed  9  229.36(f)- 

The  Board  is  also  proposing  an 
amendment  to  9  229.39  of  Regulation  CC 
that  woidd  give  a  paying  bank  a 
preferred  claim  against  a  closed 
presenting  bank  in  the  event  that  the 
presenting  bank  does  not  reimburse  the 
paying  bank  for  adjustments  owed  to 
the  paying  bank.  This  preference  would 
be  available  to  paying  banks  versus 
presenting  banks  in  all  presentment 
situations  and  would  not  be  limited  to 
presentments  made  in  accordance  with 
the  same-day  settiement  rule.  The  Board 
requests  conunent  on  whether  this 
preference  for  paying  banks  should  be 
limited  to  presentments  for  same-day 
settiement  in  accordance  with  proposed 
9  229.38(f)  or.  alternatively,  whether  any 
bank  in  the  forward  collection  or  return 
chain  that  receives  and  setties  for 
checks  shoidd  have  a  preferred  claim  for 
adjustments  versus  the  bank  with  which 
it  settled. 

The  proposed  preference  applies  to 
adjustments  to  a  settiement  made  by  the 
paying  bank  that  is  in  excess  of  the 
value  of  the  checks  presented,  llie 
proposed  preference  would  extend  to 
adjustments  for  inaccurate  cash  letter 
totals  (warranted  under  9  229.34(c))  as 
well  as  to  adjustments  for  encoding 
errors  (warranted  imder  revised  UCC 
section  4-209.  The  Board  requests 
comment  on  whether  Regulation  CC 
should  provide  a  sectuity  interest  to  the 
paying  bank  in  the  proceeds  of  the 
settiement  paid  to  the  presenting  bank, 
rather  than  the  proposed  preference. 

The  Board's  proposal  does  not  include 
all  of  the  alternatives  suggested  by  the 
commenters.  For  example,  the  proposal 


does  not  include  a  plan  discussed  by  the 
informal  industry  advisory  group  that 
would  phase  in  later  presentment 
deadlines  coupled  with  early-in-the-day 
electronic  transmission  of  the  check 
payment  information  (explained  more 
fully  in  the  siunmary  of  comments  on  the 
1988  proposal  above).  The  Board 
believes,  however,  that  this  plan  would 
likely  result  in  a  larger  number  of  checks 
presented  for  same-day  settlement  and 
would  encourage  the  use  of  electronics 
in  the  check  system.  The  Board  also 
believes  that  this  plan  could  be 
implemented  by  agreement  under  the 
same-day  settiement  rule  as  proposed. 
As  discussed  below  in  the  Economic 
Impact  Analysis,  the  Board  believes  that 
the  proposed  rule  will  bring  about  more 
balanced  bargaining  powers  between 
paying  banks  and  presenting  banks, 
which  may  induce  agreements  between 
paying  banks  and  presenting  banks  that 
would  allow  for  later  presentment  under 
certain  conditions.  Consequently,  the 
Board  believes  that  it  is  premature  to 
consider  additional  changes  to 
presentment  requirements  before  market 
forces  have  an  opportunity  to  take 
effect.  The  Board  would  monitor  market 
development  under  a  same-day 
settlement  rule  to  determine  whether 
further  regulatory  action  would  be 
warranted. 

Proposed  Federal  Reserve  Bank 
Services 

In  the  near  future,  the  Board 
anticipates  that  it  will  consider 
proposed  Federal  Reserve  Bank  services 
that  would  be  offered  to  facilitate  check 
collection  and  payor  bank  services  •'  in 
a  same-day  settlement  environment.  The 
proposed  services  are  not  being 
considered  by  the  Board  at  this  time 
because  Reserve  Bank  staff  needs  the 
opportunity  to  review  the  proposed 
services  in  light  of  these  proposed 
amendments  to  Regulations  CC.  The 
Board  plans  to  request  that  comments 
on  these  proposed  Federal  Reserve  Bank 
services  be  submitted  to  the  Board  by 
the  same  date  as  comments  on  these 
proposed  amendments. 

Economic  Impact  Analysis 

The  Board  has  devised  an  analytical 
framework  for  conducting  an  economic 
analysis  of  the  potential  impact  of  the 
proposed  same-day  settlement  rule  on 
payments  system  participants.  The 


**  Payor  bank  services  generally  consist  of  the 
provision  of  check  information  to  the  paying  bank  in 
an  automated  form.  The  Information  may  consist  of 
the  MICR-line  information  on  the  checks  being 
presented  or  the  total  value  of  checka  being 
presented  that  are  drawn  on  specified  customer 
accounts. 
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obiecdvM  of  the  analyait  are  to  assess 

the  effects  of  the  proposal  on  the 
payments  system  and  its  individual 
participants  and  to  assess  the  overall 
costs  and  benefits  of  a  same-day 
settlement  rule. 

The  proposed  same-day  settlement 
rule  would  likely  change  the  amount  of 
intermediation  in  the  check  collection 
process.  The  analytical  framework 
described  below  considers  the  direct 
effects  of  the  proposed  rule  on  the  level 
of  intermediation  and  the  primary 
derivative  effects  on  check  collection 
costs,  prices,  and  market  shares.  In 
addition,  the  analytical  framework 
describes  the  potential  effects  of  a 
same-day  settlement  rule  on 
clearinghouses,  paying  banks,  and  bank 
customers. 

The  Board  requests  comment  on  the 
analytical  framework  and  on  the  actual 
economic  effects  of  the  proposed  same- 
day  settlement  rule.  Specifically,  the 
Board  requests  that  commenters 
indicate  whether  they  agree  with  the 
qualitative  analysis  suggested  by  the 
framework  and  identify  any  effects  on 
payments  system  participants  that  have 
not  been  addressed  in  this  analysis.  The 
Board  also  requests  that  commenters 
provide  quantitative  information  on  the 
individual  projected  effects  of  the 
proposed  rule  and  on  the  anticipated 
effects  of  the  rule  on  the  payments 
system  more  broadly  defhied.  The  Board 
will  consider  this  information  in  its 
analysis  with  respect  to  final  action  on 
the  proposal. 

The  Board  believes  the  proposed 
same-day  settlement  rule  furthers  the 
previously  discussed  objectives  used  by 
the  Board  to  evaluate  payments  system 
proposals.  To  the  extent  that 
implementation  of  the  proposed  same- 
day  settlement  rule  accelerates  the 
forward  collection  process,  the  proposed 
rule  should  result  in  both  lower  risk  and 
an  improvement  in  speed  of  final 
pajrment  The  proposed  rule  also  should 
result  in  reduced  reliance  on 
intermediary  banks  (where  the 
intermediary  banks  do  not  provide 
economies  of  scale  that  enhance  the 
efficiency  of  the  check  collection 
process)  and  thus  lead  to  lower 
operating  expense.  Finally,  the  Board 
believes  the  proposed  rule  should 
provide  for  more  equitable  treatment  of 
all  providers  of  check  collection  services 
by  both  reducing  significantly  the 
differences  in  the  presentment  abilities 
of  private-sector  collecting  banks  and 
Federal  Reserve  Banks,  and  providing 
for  more  balanced  bargaining  powers 
between  paying  banks  and  presenting 
banks. 


Effect  on  Level  of  Intermediation 

The  proposed  same-day  settlement 
rule,  if  adopted,  may  have  a  direct  effect 
on  the  amount  of  intermediation  in  the 
check  collection  system.  The  proposed 
rule  would  reduce  significantly  the 
differences  in  the  presentment  abilities 
between  private-sector  collecting  banks 
and  Federal  Reserve  Banks.  As  a  result, 
collecting  banks  may  reduce  their 
reliance  on  intermediary  banks  in  the 
check  collection  process  to  the  extent 
that  intermediary  banks  had  been  used 
to  present  checks  to  paying  banks  on 
terms  better  than  those  available  to 
other  collecting  banks.  The  decision  by 
collecting  banks  to  use  intermediary 
banks  in  a  same-day  settlement 
environment  may  be  based  to  a  greater 
extent  on  the  efficiencies  derived  from 
the  economies  of  scale  the  intermediary 
bank  brings  to  the  check  collection 
process  and  not  on  the  terms  of 
presentment  to  the  paying  bank  that  the 
intermediary  bank  can  provide.  The 
shift  from  indirect  presentment  channels 
to  direct  presentment  may  affect  Federal 
Reserve  check  collection  volume  to  a 
greater  extent  than  the  volume  of 
correspondent  banks,  due  to  the  Reserve 
Bank's  current  greater  presentment 
abilities. 

Assuming  equal  availability,  banks 
that  currently  deposit  fine-sorted  checks 
with  the  Federal  Reserve  may  choose 
direct  presentment  if  the  sum  of  their 
incremental  transportation,  adjustment, 
and  settlement  costs  (as  well  as  the 
incremental  processing  costs,  if 
processing  must  be  moved  to  a  peak 
time  in  order  to  meet  the  8  a.m. 
presentment  deadline)  are  less  than  the 
Federal  Reserve  Bank's  fine-sort  fees. 
Similarly,  banks  that  deposit  checks 
under  the  Federal  Reserve's  High  Dollar 
Group  Sort  program  may  shift  to  direct 
presentment  of  those  checks  if  the  stun 
of  their  incremental  processing, 
transportation,  adjustment,  and 
settlement  costs  are  less  than  the 
Federal  Reserve's  High  Dollar  Group 
Sort  fees.  Similar  analyses  can  be  made 
with  respect  to  shifts  of  other  Federal 
Reserve  check  collection  volume  and 
correspondent  bank  collection  volume  to 
direct  presentment. 

In  a  same-day  settlement 
environment,  a  reduced  reliance  on 
intermediary  banks  is  more  likely  to 
occur  where  a  collecting  bank  has  a 
large  volume  of  checks  drawn  on  a  given 
paying  bank.  In  these  cases,  banks  may 
determine  that  direct  presentment  of 
certain  checks  is  a  more  cost  effective 
means  of  collection  than  use  of  an 
intermediary  collecting  bank.  A 
reduction  in  intermediation  is  also  more 
likely  to  occur  with  respect  to  the 


collection  of  checks  drawn  on  large 
paying  banks  that  currently  impose 
large  presentment  fees  or  refuse 
presentment  by  private-sector  collecting 
banks  altogether. 

In  general,  shifts  away  from 
intermediation  channels  may  occur  to  a 
lesser  extent  with  respect  to  those 
checks  presented  to  remote,  low-volume 
endpoints.  In  many  cases,  the  Federal 
Reserve  Bank  is  the  only  bank  that 
currently  presents  to  remote  endpoints. 
and  possibly  would  be  the  only  bank 
that  presents  checks  to  these  endpoints 
in  a  same-day  settlement  environment. 
The  proportion  of  total  Federal  Reserve 
check  collection  volume  consisting  of 
checks  drawn  on  remote,  low-volume 
endpoints  may  increase  if  private-sector 
collecting  banks  determine  that  it  is  not 
cost-effective  to  present  directly  to  these 
endpoints  in  a  same-day  settlement 
environment. 

Although  the  reduction  in 
intermediation  may  have  a  relatively 
greater  impact  on  Federal  Reserve  check 
collection  volume,  correspondent  banks 
may  also  be  affected  by  the  reduced 
need  for  intermediation  in  the  check 
collection  system.  Today,  a 
correspondent  bank  may  provide  check 
collection  services  to  banks  for  checks 
drawn  on  paying  banks  with  which  it 
has  established  direct  presentment 
arrangements  and  to  non-clearinghouse 
participants  for  checks  drawn  on 
participants  in  the  clearinghouse  in 
which  the  intermediary  bank  is  a 
member.  Same-day  settlement  may 
reduce  the  value  added  by  a 
correspondent  bank  in  providing  a  • 
"window"  to  these  paying  banks. 

The  Board  believes  that  a  same-day 
settlement  rule  would  result  in  more 
balanced  bargaining  powers  between 
paying  banks  and  presenting  banks, 
which  may  provide  greater  impetus  for 
agreements  between  paying  banks  and 
presenting  banks  permitting 
presentment  later  than  8  a.m.  under 
certain  conditions.  For  example,  a 
paying  bank  may  agree  to  accept 
presentment  of  checks  later  in  the  day  if 
the  presenting  bank  transmitted  the 
MICR-line  data  from  the  checks  by  some 
specified  time  in  the  morning.  Therefore, 
the  effects  of  the  implementation  of  a 
same-day  settlement  rule  may  be  more 
pronounced  than  would  be  evident  from 
the  terms  of  the  rule  itself  to  the  extent 
that  private-sector  presenting  banks 
obtain  presentment  abilities  by 
agreement  that  are  greater  than  those 
provided  in  the  rule. 

The  Board  requests  comment  on  the 
anticipated  effects  of  the  proposed 
same-day  settlement  rule  on  the  level  of 
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intermediation  in  the  check  collection 
system. 

Effects  on  Check  Collection  Costs 

A  private-sector  collecting  bank's 
check  collection  costs  would  decrease  in 
a  same-day  settlement  environment  to 
the  extent  that  (1)  certain  costs  related 
to  direct  presentment  that  the  bank 
currently  incurs  (such  as  presentment 
fees  and  costs  associated  with  balance 
requirements)  are  eliminated;  (2)  the 
costs  to  present  checks  directly  to  a 
paying  bank  are  less  than  the  costs 
currently  incurred  to  collect  the  checks 
through  an  intermediary  collecting  bank; 
and  (3)  the  costs  assessed  by  an 
intermediary  collecting  bank  for  those 
checks  that  the  collecting  bank  chooses 
not  to  present  directly  are  lower  than 
they  are  today. 

"Iliese  cost  reductions  might  be  offset 
to  the  extent  that  the  cost  to  collect 
other  checks  through  an  intermediary 
collecting  bank  were  to  increase. 
Increased  intermediary  bank  check 
collection  fees  could  occur  because  (1) 
the  intermediary  bank's  fixed  costs  may 
be  spread  over  lower  check  collection 
volume  due  to  the  reduction  in  the  level 
of  intermediation  in  a  same-day 
settlement  environment:  and/or  (2)  the 
intermediary  bank's  fees  are  set  to  be 
competitive  with  those  of  other 
intermediary  collecting  banks  that  have 
increased  their  fees  to  recover  the  costs 
of  providing  check  collection  services  in 
a  declining  market. 

The  Board  requests  comment  on  the 
anticipated  effects  of  the  proposed 
same-day  settlement  rule  on  collecting 
banks'  check  collection  costs. 

Effect  on  prices  and  Market  Share  of 
Intermediary  Collecting  Banks 

A  decline  in  total  Federal  Reserve 
check  volume  could  result  in  an  overall 
increase  in  fees  assessed  by  the  Reserve 
Banks  for  check  collection  services,  as 
the  Federal  Reserve's  fixed  costs  (such 
as  transportation  costs)  would  be 
spread  over  fewer  checks.  At  the  same 
time,  the  costs  currentiy  incurred  by 
correspondent  banks  related  to 
presentment  fees  and  balance 
requirements  could  be  eUminated,  which 
may  enable  them  to  reduce  check 
collection  fees.  Moreover,  as  noted 
above,  correspondent  banks  may  be 
able  to  reduce  further  their  check 
collection  fees  to  the  extent  that  they 
present  checks  directly  to  a  paying  bank 
at  a  cost  lower  than  their  current  costs 
to  collect  those  checks  through  another 
correspondent  bank  or  a  Federal 
Reserve  Bank. 

To  the  extent  that  Federal  Reserve 
check  collection  fees  increase  relative  to 
correspondent  bank  fees,  correspondent 


banks  may  handle  a  larger  proportion  of 
checks  that  continue  to  be  collected 
through  intermediary  collecting  banks 
than  they  do  today.  It  is  very  difficult, 
however,  to  predict  the  net  effects  of  the 
proposed  rule  on  correspondent  bank 
check  collection  volume,  because  the 
increased  volume  they  could  gain  due  to 
their  decreased  check  collection  costs 
may  be  offset  to  some  extent  by  the 
reduction  in  volume  they  could 
experience  due  to  the  elimination  of 
their  competitive  advantage  vis-a-vis 
other  private-sector  collecting  banks  in 
their  terms  of  presentment  to  some 
paying  banks. 

"rhe  pricing  policies  of  the  Federal 
Reserve  differ  significantly  from  the 
pricing  policies  of  correspondent  banks. 
The  Federal  Reserve  Banks  must  fully 
recover,  in  the  long  term,  their  costs  of 
providing  check  collection  services 
(including  imputed  costs  that  would 
have  been  incurred  by  a  private  firm),  as 
required  by  the  pricing  principles 
established  by  the  Board  pursuant  to  the 
Monetary  Control  Act.  Consequentiy, 
the  Federal  Reserve  prices  based  on 
average  cost,  rather  than  marginal  cost. 
Correspondent  banks  generally  employ 
market-sensitive  pricing  and  often  do 
not  attempt  to  recover  the  costs  of  their 
check  collection  service  from  the  fees 
assessed  for  that  service  but  rather 
charge  fees  to  profit  from  their  overall 
business  relationship. 

The  Board  believes  that  a  same-day 
settlement  rule  will  promote  refinements 
to  pricing  strategies  to  reflect  more 
clearly  the  economic  costs  of  providing 
specific  types  of  check  collection 
services.  In  the  case  of  Federal  Reserve 
Banks,  for  example,  tiered  pricing  of 
check  collection  services  could  become 
more  important;  like  correspondent 
banks,  the  Federal  Reserve  Banks'  fees 
may  need  to  be  tied  more  closely  to  the 
costs  of  the  specific  services  they 
provide.  Today.  Federal  Reserve  check 
collection  prices  generally  are  based  on 
the  availability  zone  (i.e.,  city,  RCPC 
country)  of  the  paying  bank.  The  costs 
of  collecting  checks  within  a  given 
availability  zone  may  vary  significantly. 
Tiered  pricing  may  better  reflect  the  cost 
of  collecting  checks  on  different 
endpoints,  thus  lessening  the  extent  to 
which  fees  for  collecting  checks  drawn 
on  low-cost  endpoints  in  an  availability 
zone  subsidize  fees  for  collecting  checks 
drawn  on  high-cost  endpoints  in  that 
zone.  Such  a  reduction  in  subsidization 
could  stem  volume  declines  that 
otherwise  may  have  occurred. 

The  impact  of  a  same-day  settlement 
rule  on  correspondent  bank  pricing  is 
less  clear.  Lower  check  collection  costs 
incurred  by  correspondent  banks 
together  with  potentially  greater 


competition  in  the  check  collection 
market  may  exert  downward  pressure 
on  correspondent  bank  check  collection 
prices.  However,  to  the  extent  that  in 
some  markets  the  Federal  Reserve  Bank 
is  the  only  viable  competitor  to  a 
correspondent  bank  in  the  provision  of 
check  collection  services,  an  increase  in 
Federal  Reserve  prices  may  allow  some 
correspondent  banks  to  increase  prices 
and  still  remain  competitive.  The  Board 
requests  comment  on  the  anticipated 
effects  of  a  same-day  settlement  rule  on 
check  collection  costs  and  the  fees 
assessed  by  intermediary  collecting 
banks. 

Impact  on  Clearinghouses 

Same-day  settiement  potentially  could 
affect  the  size  of  and  requirements  for 
clearinghouse  membership.  The  same- 
day  settlement  rule  could  prompt  banks 
to  reassess  the  value  of  clearinghouse 
membership.  Clearinghouses  currently 
provide  three  main  benefits  to  their 
participants:  (1)  The  ability  to  receive 
same-day  settlement  without  the 
imposition  of  presentment  fees  for 
checks  they  exchange  by  the  exchange 
times  established  by  the  clearinghouse 
rules:  (2)  decreased  transportation  costs 
for  direct  presentments  through  the 
exchange  of  checks  at  a  common 
location:  and  (3)  some  adjustment  and 
return  services. 

The  benefits  of  clearinghouse 
participation  may  be  diminished  by 
same-day  settiement  to  the  extent  that 
participemts  can  obtain  same-day 
settlement  outside  a  clearinghouse 
arrangement  by  presenting  checks  by  8 
a.m.  Clearinghouse  participants  may 
weigh  the  costs  of  continued 
involvement  in  a  clearinghouse  (e.g.. 
membership  fees)  against  the 
incremental  transportation  and 
settiement  costs  of  direct  presentments 
outside  the  clearinghouse.  If  the 
incremental  transportation  and 
settiement  costs  of  direct  presentments 
outside  the  clearinghouse  are  lower  than 
the  costs  of  clearinghouse  participation, 
banks  may  choose  to  limit  their 
participation  in  or  no  longer  belong  to 
the  clearinghouse. 

The  proposed  rule  also  could  prompt 
c'oaringhouses  to  reevaluate  current 
membership  requirements.  Many 
clearinghouses  currently  restrict 
membership  eligibility.  For  example,  a 
number  of  clearinghouses  are  limited  to 
commercial  bank  participants,  and 
preclude  thrift  membership.  Same-day 
settlement  may  encourage  the  relaxation 
of  clearinghouse  membership 
restrictions,  because  participants  may 
find  it  more  convenient  to  accept  direct 
presentment  from  institutions  currently 
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prohibited  from  membenhip  via  the 
clearinghouse  exchange  to  accept  direct 
presentments  at  an  alternate  location, 
subject  to  separate  settlemeirt 
arrangements. 

The  Board  requests  comment  on  the 
effects  of  the  proposed  same^y 
settlement  rule  on  clearinghouses. 
Specincally.  the  Board  requests 
commenters  to  address  the  impact  of  the 
rule  on  the  requirements  for  and 
membership  levels  of  clearinghouses. 

Impact  on  Paying  Banks 

The  proposed  same-day  settlement 
rule  could  affect  the  costs  and  revenue 
of  paying  banks.  Under  same-day 
settlement,  a  paying  bank  may  have  a 
larger  number  of  banks  presenting 
checks  to  it  than  it  does  currently. 
Today,  many  paying  banks  receive 
presentments  only  from  the  Federal 
Reserve  (and  through  a  clearinghouse,  if 
they  are  participants).  Other  paying 
banks  also  currently  accept 
presentments  from  multiple  private- 
sector  presenting  banks,  on  which  they 
may  assess  presentment  fees  and 
impose  balance  requirements.  Same-day 
settlement  may  prompt  additional 
collecting  banks  to  directly  present 
checks  to  a  paying  bank.  The  number  of 
additional  presentments  may  vary 
based  on  (1)  the  volume  of  checks 
payable  by  or  through  the  paying  bank; 
(2}  the  location  of  the  paying  bank;  and 
(3)  the  extent  to  which  the  paying  bank 
currently  uses  presentment  fees  or  other 
barriers  to  direct  presentment. 

An  increase  in  presentments  could 
increase  the  complexity  of  the  paying 
bank's  check  operations  and  result  in  an 
increase  in  costs.  The  paying  bank  could 
have  to  open  more  packages  (to  the 
extent  that  the  direct  presentments  do 
not  represent  a  replacement  of  fme-sort 
deposit  volume),  reconcile  more  entries, 
settle  with  more  presenting  banks  and 
deal  with  more  parties  in  resolving 
adjustments.  In  addition,  paying  banks 
that  accept  direct  presentments  today 
may  lose  presentmmt  fee  incbme  and 
correspondent  balances  they  receive 
today. 

The  potential  changes  in  check 
collection  practices  resulting  from  the 
proposed  same-day  settlement  nJe  may 
affect  the  provision  of  payor  bank 
services.  A  paying  bank  that  currently 
receives  presentments  primarily  from 
the  Federal  Reserve  and  obtains  payor 
bank  services  with  respect  to  those 
presentments  may  begin  to  receive 
presentments  from  other  banks.  If  the 
payor  bank  services  are  viewed  as 
important  by  the  paying  bank,  it  may 
seek  payor  bank  services  from  the 
presenting  bank,  and  agree  to 
compensate  the  presenting  bank  either 


through  fees  or  by  accepting  later-in-the- 
day  presentments,  if  the  payor  bank 
services  are  received  by  a  specified 
time.  Alternately,  the  paying  bank  may 
choose  to  designate  as  its  alternate 
presentment  point  a  bank  or  data 
processor  that  has  the  ability  to  provide 
payor  bank  services. 

Vt  the  paying  bank  receives  a  large 
number  of  direct  presentments  and  is 
unable  to  obtain  payor  bank  services  at 
a  cost-effective  price  for  those  checks 
collected  outside  the  Federal  Reserve, 
the  value  of  the  payor  bank  services  it 
receives  from  chedcs  collected  through 
the  Federal  Reserve  could  diminish, 
because  the  information  would  relate  to 
a  smaller  proportion  of  the  bank's  total 
presentment  This  may  have  an  adverse 
effect  on  the  paying  bank's  operations 
(e.g.,  if  the  paying  bank  uses  the  payor 
bank  services  to  post  to  its  customers' 
accounts)  and  on  the  quaUty  of  cash 
management  information  the  paying 
bank  may  be  able  to  provide  to  its 
corporate  customers  if  the  paying  bank 
does  not  have  the  capacity  to  process 
checks  presented  by  private-sector 
presenting  banks  on  a  timely  basis.  To 
maintain  or  improve  its  level  of 
customer  service,  paying  banks  may 
encourage  its  customers  to  use 
electronic  payments,  which  would 
provide  greater  certainty  regarding  the 
timing  of  payments. 

The  Board  requests  comment  on  the 
impact  of  the  same-day  settlement  rule 
on  paying  banks. 

Impact  on  Bank  Customers 

The  impact  of  the  same-day 
settlement  rule  on  bank  customers  will 
depend  on  the  role  of  the  customers,  the 
role  of  the  customer's  bank  in  the 
marketplace,  and  the  competitiveness  of 
the  marketplace.  Bank  customers,  in 
their  role  as  depositors  of  checks,  would 
generally  be  unaffected  by  the  same-day 
settlement  rule.  Depositors  may  benefit 
from  lower  accoimt  service  charges  or 
delayed  increases  in  service  charges,  if 
the  depositary  bank  experiences  some 
savings  in  its  check  collection  costs. 
Customer  availability  of  funds  may  also 
improve  at  the  margin,  to  the  extent  that 
the  depositary  bank  experiences 
availability  gains  due  to  the  rule  and 
passes  this  improved  availability  to  its 
customers.  The  benefits  may  be  greater 
for  those  depositors  with  accounts  in 
banks  in  competitive  markets  for  check 
collection  services  because  a 
competitive  market  may  enable  the 
customer's  bank  to  choose  lower  cost 
collection  alternatives.  In  markets  with 
less  competition,  customers  may 
experience  little  or  no  cost  savings,  or 
even  slight  cost  increases  if  bank's 
check  collection  costs  increase  (see 


discussion  of  effects  on  intermediary 
collecting  bank  prices). 

Retail  bank  customers,  in  their  role  as 
drawers  of  checks,  generally  would  be 
unaffected  by  a  same-day  settlement 
rule.  Since  same-day  settlement  is  not 
likely  to  result  in  significant 
improvements  in  availability,  checks 
generally  would  not  be  posted  to  the 
drawer's  account  on  an  earlier  day  than 
is  the  case  today.  To  the  extent  that 
some  checks  are  collected  one  day 
faster  than  is  the  case  today,  checks 
would  be  posted  to  retail  customer 
accounts  earlier,  however,  the  Board 
believes  that  this  may  not  affect 
customer  behavior.  To  the  extent  that 
the  paying  bank  is  funding  the  costs  of 
providiing  checking  services  to  its 
customers  through  the  presentment  fee 
and  correspondent  balance  income  it 
receives,  customer  service  fees  may 
increase  somewhat  to  offset  the  loss  of 
the  revenue. 

The  primary  objections  of  the 
commenters  on  the  Board's  initial  same- 
day  settlement  proposal  related  to  the 
proposal's  anticipated  adverse  impact 
on  corporate  cash  management  services. 
Many  corporations  require  early-in-the- 
day  information  on  the  value  of  checks 
presented  against  their  accounts  so  they 
can  participate  in  financial  markets 
early  in  the  day  to  either  invest  excess 
funds  or  pivchase  funds  necessary  to 
cover  their  presentment.  The 
conunenters  were  concerned  that  the 
initially  proposed  2  p.m.  presentment  - 
deadline  would  restrict  and  possibly 
eliminate  corporate  cash  management 
and  controlled  disbursement  services. 
The  Board  believes  that  an  8  a  an. 
presentment  deadline  would  minimize 
these,  concerns.  However,  at  the  margin, 
corporate  disbursers  may  find  that 
account  information  that  they  rely  upon 
for  investment  or  funding  decisions  may 
become  less  reliable  to  the  extent  the 
bank  is  unable  either  to  process  checks 
presented  at  the  9  a.m.  deadline  in  time 
to  obtain  the  necessary  information  or  is 
unable  to  obtain  adequate  payor  bank 
services.  If  the  cash  management 
information  can  be  made  available,  the 
corporate  customer  may  experience 
some  cost  increases  as  paying  banks 
find  it  more  expensive  to  meet  these 
information  needs. 

Corporate  disbursement  customers  ■ 
would  not  experience  significant 
amounts  of  interday  float  loss  due  to 
same-day  settlement  as  checks  destined 
to  most  high-volume,  high-dollar 
endpoints  are  collected  overnight  today. 

The  Board  requests  comm«it  on  the 
impact  of  the  same-day  settlement  rule 
on  bank  customers. 
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Effects  on  theifiigrationtorBisctronic 
Payments 

Thei  proposed  samerdaysettiement 
rule  may  jeneouroge- banks  to<  son  vert 
chsokfi'to  electronic' (»ymentB. 
Presenting  banks,  pursuant  to 
agreements  with  paying  banks,  may 
begin  to  send  electronicipayment 
info  mation  to  the  paying' bank  in 
conjunationwith  the  physical 
presentment.  After  the  paying  bai^ 
beeomee  eomfortablei  receiving 
electronic  cheok  information,  from 
multiple  sources,  the  bank:  may 
encourage  customers  to  allow  eheoks'to 
be  paid.baasd  on  receipt  of  the 
electronic  presentment  rather  than  the 
physical  checks,  allowing  the.physical 
checks  to  be  converted  to  eletitronic 
payments'  (i.e.,  i:heck  truncation). 

If  some  corporations  cannot  receive 
complete  information  regarding  the  total 
value  of  checks  presented  against  their 
account  early  enough  in  the  dayto  make 
investment'  decisions.'theymay  decide 
to  replace  the  check  payments  with 
electronic  payments.' Generally, 
electronic  payments  may  provide 
earlier-in-the-day  receipt  of  information 
regarding^peymentfi  due  to  settle  on  a 
given  day  in  a  Eost'effective  manner. 
The  Board  requests  comment  on  the 
extent  to  which  a  8ame-day«ettiement 
rule  may  spur  or  deter,  the  migration  of 
check  payments  to  electronic,  payments. 

CompatUiwelni^at  Analysis 

The  Board  recently  formalized  its 
procedures'for  assessing  the  competitive 
impact  nf  changes  that  have  a 
substantial  eff^ect  on  payments  system 
pariicipartts.'"*' Under  these  procedures, 
the  Board  will  assess  whether  the 
praposedichange 'Would  ha ve- a  direct 
and  material  adverse  effect  on  the 
ability  of  other  service  providers  to 
compete  effectively  witii  the-Federal 
Reserve  in  providing  similar  services 
due  to diffsring legalpowers  or 
constiaints-ordue  to  a  dominant  market 
position  of  theTederal  Reserve  deriving 
from  such  legal  differences. 

The  Board  believes  that  the,proposed 
same-day  settlement  rule  would  likely 
enhance  the  ability  of  correspondent 
banks  and  other  service  providers  to 
compete  with  the  cheok  collection 
services  offered  by  Federab  Reserve 
Banks.  The proposedrule  would 
improve'  cQllectmg  banks'  current 
presentment  abilitiesby  providing 
explicitly  that, paying  banks  must  settle 
for  checks  presented  by.privale-sector 
presenting  banksion  the  day  of 


'  *  These  procedures-are  ti— cribgd  in  Die  Board's 
policy- ttataai««t  ThefFaicMlSaaetveui  the 
Payments  Syston."  whith-was  revised  in  March 
1990.  l^  re  ll»48.1iarch  28. 1900) 


pcesentmsntin-final.fundfi.'AsidiscueMd 
in  the.economic  impact- analysis,' these 
improved.preaentmsnt' rights  generally 
should  enhance  the  competitive 
environment  between  the  Federal 
Reserve  £anks  and.private'>sector 
collecting^bahks. 

A  presentment  deadline  of  2  p.m.  for 
same-day aettlement  would. providea 
greater  equivalence  of  presentment 
abilities  between  the  Federal  Reserve 
Banks  and  privaterssctor  banks  then 
would  the  proposed  8  a.m.  deadline.  As 
discussed  above,  the  Board  had 
previously  issued  for  .public  comment  a 
same-day  settlement  concept  that  would  - 
have  provided  .private-sector  banks 
presentment  abilities  generally  equal  to 
those  of  Federal  Reserve.Banks.  The 
overwhelming  majority  of  commenters 
expressetironcern  regarding  the  effects 
of  a  Zpm.  presentment  deadline  on  the 
provision  of  rorporate  cash  management 
services  and  on,paying  bank  operations. 
In  light  of  these  concerns,  the  proposed 
8  a.m.  presentment  deadline  appearsto 
be  appropriate  at'this  time'because  it 
woiiid' likely  allow  substantially  greater 
direct  presentment  of  checks  by  private- 
sector  collecting  banks  and  at  the  same 
time  would'  modera te  the  potential 
operational  diffietllties an  afternoon 
deadline  may  create  for  peyingi banks. 

Similarly,  an  8  a.m.  presentment 
deadline:  that  would  be  applicable  to 
both  Federal  Reserve  Banks  and  private- 
sector  presenting  banks  .wouldipro  vide 
greater  equivalence  of  presentment 
abilities  than  would  the  proposal. 
Requiring  the  Federal-Reserve  Banks  to 
meet  an  earlier-in-the-day  presentment 
deadline,,  however,  would  slow  the 
collection  of  checks  handled  by  the 
Federal  Reserve,  and  thus  would  be 
contrary  to  the  Objective  of  the 
Expedited  Funds  Availability  Act  to 
speed  the  check  collection  process. 

The  Board  will  rely  on  information 
provided  by  the  commenters  to  conduct 
a-more  detailed  analysis  of  the 
competitive  impact  of  the  proposal  in 
consideriijiglts'final  action  onthe  rule. 

Inltial.RaguWto^'Flexibility  Analysis 

"The  RegulatoryTlexlbility  Act  (5 
U.S.C.'«(n-€12)Tequire8  an  ^gency  to 
publish  flniriitielTegiilatofy'flexibility 
analysis'with'sny  notice  of  proposed 
rulemaking.Two  of  the  requirements  of 
an  initial  regulatory  flexibility  analysis 
(5  U.S.C.«OQ(b)),  a  description  of  the 
reasons  why  eotioniby  the  agency  is 
being  considered  and  a  "Statement  of  the 
objectives  of  and  legal  basis' for,  the 
proposed  nile.  are  contained  in  the 
supplementary  material  above.  The 
proposed  rules  require  no  additional 
reporting  or  recordkeeping 
requirements. 


The  RegUlatorycFlaxibihty  Act  also 
requires:  identifu^tion  oT^lher  rMevant 
federal  rules  that  duplicate,  overlap.'or 
conflict  with  the  proposed  rule.  While 
the  proposed  same^day  settlement  rule 
would.be  part  of  Regulation  CC.  which 
applies  to'Fedsral  Reserve  Banks  as 
well  as  private-sector  banks,  Federal 
Reserve'Banks  will  continue  to  avail 
themselves  of  the  greater  presentment 
abilities  authorrzetl  by'Ragulation  J,  as 
explained  in  the  supplementary  material 
above.  Therefore,  there  is  no  conflict  of 
federal  rules. 

Another  requirement  for  the  initial 
regulatory  flexibility  analysis  is  a 
description  of  and.  where'feasible.  an 
estimate  of  the  number  of  small  entities 
to  which  the  proposed  rule  will  apply. 
The  proposal  will  apply  to  all  banks 
regardless  of  size,  but  should  not  place  a 
significant  burden  on  small  banks.  Borne 
small  banks  have  argued  that,  as  a 
result  of  the  proposal,  more  banks  will 
present  directly  for  same-day  settlement 
and  cheok  volume  will  shift  from  the 
Federal  Reserve  to  theprivate  sector, 
causing  an  increase  in  the  Federal 
Reserve's  check  collection  fees.  The 
small  baniffi-may  argue  that 
correspondent  bank  fees  will  also'rise 
because,  historically,  the  Federal 
Reserve's  fees  have  been  the  ceiling  for 
check  collection  fees.  The  smalbbanks. 
many  of  whom  collect  through  the 
Federal  Reserve  due  to  their  reluctance 
to  TioUectdheiiks' through  then- 
competitors,  see  the  long-term  effects  of 
the  rule  as  benefiting  primarily  larger 
banks  that  present  directly. 

TheBoardijelieves  that  the  concerns 
of  the  small  banks  would  not  be 
ameliorated  by  excluding  them  from  the 
proposed  regulation.'The  issues  raised 
by  small  banks  are  related  to  the 
secondary  effects- of  the  proposal,  and 
the  volume  shifts'thal  may^^take  place 
would  be  attributable.primarily  to  the 
applicability  of  thesame'day  settlement 
rule  to  large  paying  banks.  In  addition, 
because  the  primary  purpose  of  the 
proposal  is  to  increase  the.  efficiency  of 
the  check  forward  colleation  process,  to 
exclude  small  banks  from  the 
requirement,  of  making «ame-day 
settlement  would  be  counter  to  the  chief 
objective  of  the  proposal.  The  Board 
believes  that  any  burden  on  small  banks 
would  be.  outweighed  by  the 
improvements  in  the  payments  system 
underarule.thatappiies  to  all- cheeks 
and  all  banks. 

List  of  Subjeat  inl2XIFRTart:229 

Banks,  banking.  Federal  Reserve 
System,  ileporting  andrscoEdkeeping 
requirements. 
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For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  229  is  proposed 
to  be  amended  as  follows: 

PAfrr  229-(AMENDED] 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  Title  VI  of  Pub.  L  100-66. 101 
Stat  55Z  635. 12  U.S.C.  4001  et  seq. 

2.  In  S  229.2.  paragraph  (mm)  is 
redesignated  as  paragraph  (oo)  and  new 
paragraphs  (mm)  and  (nn)  are  added  to 
read  as  follows: 

§22t.2    OvflnMlens. 

•  •        *        •        • 

(mm)  Good  faith  means  honesty  in 
fact  and  the  observance  of  reasonable 
commercial  standards  of  fair  dealing. 

(nn)  Interest  compensation  means  an 
amount  of  money  calculated  at  the 
average  of  the  Federal  Funds  rates 
published  by  the  Federal  Reserve  Bank 
of  New  York  for  each  of  the  days  for 
which  interest  compensation  is  payable, 
divided  by  360.  The  Federal  Funds  rate 
for  any  day  on  which  a  published  rate  is 
not  available  is  the  same  as  the 
published  rate  for  the  immediately 
preceding  day  for  which  there  is  a 
published  rate. 

*  •        •        *        • 

3.  In  S  229.30,  paragraph  (c) 
introductory  text  is  revised  to  read  as 
follows: 

9229^    Paying  bank's  fMponaibNtty  for 
ratuni  of  chacfca. 
***** 

(c)  Extension  of  deadline.  The 
deadline  for  return  or  notice  of 
nonpayment  under  the  UCC  Regulation 
I  (12  CFR  part  210),  or  9  229.36(f)(2)  of 
this  part  is  extended — 

4.  In  S  229.34.  the  heading  is  revised, 
paragraphs  (c)  and  (d)  are  redesignated 
as  paragraphs  (d)  and  (e).  respectively,  a 
new  paragraph  (c)  is  added,  and  newly 
redesignated  paragraph  (d)  is  revised  to 
read  as  follows: 

S22tJ4    Wammttaabypaylnabank, 

,mmmt  (VlUIIMiy  DWIK. 


(c)  Warranty  of  settlement  amounL 
Each  bank  that  presents  a  check  or 
checks  to  a  paying  bank  and  receives 
settlement  for  the  check  or  checks 
warrants  that  the  total  amount  of  the 
checks  presented  as  encoded  in 
magnetic  ink  on  the  checks  is  equal  to 
the  total  amount  of  the  setdement 
demanded  by  the  presenting  bank  from 
the  paying  bank. 

(d)  Damages.  Damages  for  breach  of 
these  warranties  shall  not  exceed  the 
consideration  received  by  the  paying 


bank,  presenting  bank,  or  returning 
bank,  plus  interest  compensation  and 
expenses  related  to  the  check  or 
returned  check,  if  any. 


5.  In  S  229.36,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 


1229,36 

chaclia. 


rTvsanmwni  ana  wauanca  or 


(f)  Same-day  settlement. 

(1)  A  paying  bank  must  settle  for  a 
check  pursuant  to  paragraph  (f)(2)  of 
this  section  if  the  check  is  presented  for 
payment  by  a  bank  (other  than  for 
immediate  payment  over  the  counter) — 

(i)  At  a  location  of  the  paying  bank 
designated  by  the  paying  bank  that  is  in 
the  check  processing  region  consistent 
with  the  routing  number  designated  in 
magnetic  ink  on  the  check  or,  if  no 
location  is  designated,  at  any  location 
described  in  paragraph  (b)  of  this 
section;  and 

(ii)  By  8  a.m.  (local  time  of  the  location 
described  in  paragraph  (f)(l)(i)  of  this 
section). 

(2)  If  presentment  of  a  check  meets 
the  requirements  of  paragraph  (f)(1)  of 
this  section,  the  paying  bank  becomes 
accountable  for  the  amount  of  the  check 
unless,  by  the  close  of  Fedwire  on  the 
business  day  on  which  it  receives  the 
check,  it  either 

(i)  Settles  with  the  presenting  bank  for 
the  amount  of  the  check  by  credit  to  an 
account  at  a  Federal  Reserve  Bank 
designated  by  the  paying  bank:  or 

(ii)  Returns  the  check. 

A  paying  bank  may  require  that  checks 
presented  for  settiement  under  this 
paragraph  be  separated  from  other 
forward-collection  checks  or  returned 
checks.  If  a  paying  bank  closes 
voluntarily  on  a  business  day  and  a 
presenting  bank  presents  or  delivers  a 
check  to  the  paying  bank  on  that  day  in 
accordance  with  paragraph  (f)(1)  of  this 
section,  the  paying  bank  becomes 
accountable  for  the  amount  of  the  check 
unless  it  either  settles  for  the  check  in 
accordance  with  paragraph  (f)(2)  of  this 
section  on  the  day  of  presentment  or 
settles  for  the  check  in  accordance  with 
paragraph  (f)(2)  of  this  section  on  its 
next  banking  day.  If  the  paying  bank 
does  not  setUe  for  the  check  on  the  day 
of  presentment,  it  shall  pay  interest 
compensation  to  the  presenting  bank  for 
each  day  after  the  presenting  bank 
presents  or  delivers  the  chedt  to  the 
paying  bank  until  the  paying  bank 
setUes  for  the  check,  including  the  day 
of  setdement. 

6.  In  §  229.39,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 


9229.Jt    Inaalvanev  of  b«riL 

*  •  *  •  * 

(e)  Preference  against  presenting 
bank.  If  a  paying  bank  settles  with  a 
presenting  bank  for  a  check  or  checks, 
and  if  the  amount  of  the  settlement  is  in 
excess  of  the  total  value  of  checks 
presented,  and  the  presenting  bank 
suspends  payments  before  reimbursing 
the  paying  bank  for  the  difference 
between  die  setdement  amount  and  the 
total  value  of  the  checks  presented,  the 
paying  bank  has  a  preferred  claim 
against  the  presenting  bank  for  the 
difference  between  the  settlement 
amount  and  the  total  value  of  the  checks 
presented. 

Appendix  E — (Amended] 

7.  Appendix  E  is  amended  as  set  forth 
below: 

a.  The  Commentary  to  S  229.2  is 
amended  by  reserving  paragraph  (mm) 
and  adding  a  new  paragraph  (nn)  to 
read  as  follows: 

Section  229.2  Definitions 

***** 

(mm)  (Reserved] 

(nn)  Interest  Compensation.  This 
calculation  of  interest  compensation  derives 
from  UCC  section  4A-50e(b).  (See 
§  §  229.34(d)  and  229.36(f).) 

b.  The  Commentary  to  S  229.30(c)  is 
amended  by  revising  the  introductory 
text,  the  first  two  sentences  in  numbered 
paragraph  (1),  the  second  sentence  in 
numbered  paragraph  (2).  the  first 
sentence  of  the  paragraph  immediately 
following  numbered  paragraph  (2),  and 
the  last  two  paragraphs  to  read  as 
follows: 

Section  228.30 Paying  Bank's  Responsibility 
for  Return  of  Checks 
***** 

(c)  Extension  of  deadline.  This  paragraph 
permits  extension  of  the  deadlines  for 
returning  a  check  for  which  the  paying  l>ank 
has  previously  settled  (generally  midnight  of 
the  banking  day  following  the  banking  day  on 
which  the  check  is  received  by  the  paying 
bank)  and  for  returning  a  check  without 
settling  for  it  (generally  midnight  of  the 
banking  day  on  which  the  check  is  received 
by  the  paying  bank,  or  such  other  time 
provided  by  12  CFR  210.9  of  Regulation )  or 
{  229.36(0(2)),  but  not  of  the  duty  of 
expeditious  return,  in  two  circumstances: 

1.  A  paying  l>ank  may  have  a  courier  that 
leaves  after  midnight  (or  after  any  other 
applicable  deadline)  to  deliver  its  forward- 
collection  checks.  This  paragraph  removes 
the  constraint  of  the  deadline  for  returned 
checks  reached  either  the  depository  bank  or 
the  returning  bank  to  which  it  is  sent  on  that 
bank's  banJcing  day  following  the  expiration 
of  the  applicable  deadline.  *  *  * 

2.  *  *  *  In  such  a  case,  the  UCC  deadline 
for  returning  checks  received  and  settled  for 
on  Friday,  or  for  returning  checks  received  on 
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Satanl^y^%fithaar  settliagforthtiD.  night 
requin.  the  iMnk  to  return  the.  checks  b^ 
mido^hiSaUirday.  *  '  * 

The  time  limits  that  aie  extended  in  each 
case  are  the  pa]nng  bank's  midnight  deadline 
for  retuming«theck  for  which  irhas  aiready 
settleti  «nd  the  paying  bank's  deadline  for 
istmiiag«  che«k-.wldioab««ttling  for  It  in 
UCC«ectiaiiB  4r«n.anl  4^302.  12{^R210j9 
and  210.12  of  Rsgulation  J.^nd'S  229Je(i)(2). 

•     •     • 

The  paying  badk  aatisfiee  itsmidnight  or 
other  return  deadline  by  dispatching  returned 
checks  to^nother't»nk  by  oonrier.  including 
"«  courier  under  contract  vflththe  paying 
bank.-'prior  to  expiration  of  the  deadline. 

This  paragiaph  directly  affects  UCC 
sections  4-301  and  4-302,  ?§.  210.9  and  210.12 
of  Regulation  )  (12  CFR  210.9  and  21t):i2).  and 
i  229:3e(f)(2>to  the  extent  that  this  paragraph 
appiies'bylts  tarms,  andmay  affect  other 
provisions. 

c.  The  Commentary  to  "§  229:34  is 
amended  by  revising' the  iieading, 
redesignating  paragraphs  (c)  and  (d)-a8 
paragraphs  (d)  and  (e).  respectively, 
adding  -a  new  paragraph  (c),  and 
revising  newly  redesignated  paragraph 
(d)'to  read  as  follows: 

Section  238.34 -WanxtatiaB  by  Eayiag  Bank, 
Presenting  BanJL  andTUtumingBank 

***** 

(c)  Warranty  of  settlement  amount.  This 
paragraph  providas  that,  the  presenting  bank 
warrants  to  the  paying  bank  that  the  total  of 
the  cfaeoks  presented,  b»  demsnded  by  the 
presenting  bank  (e.g.,  as  noted  on  the  cash 
letter),  equals  the  total  value  of  the  checks 
presented  se^encoded  in  magnetic  ink  on  the 
MlCRlinesOf  the>chtOks.  (Wairantica  on  the 
accniacy^ofkflOR "encoding  are  contained  in 
UCC  section  4.^209.)  Thia,  paregraph  creates  a 
warranty  claim  on  a  presenting  bank  for  the 
amount  of  any  axaess  settlement  made  on  the 
basis  of  the  amount  stated  in  the  presenting 
bank's  cash  letter,  plus  expenses.  For  cash 
letters  where'the  amount  demanded  is 
understated,' the  paying  bank- discharges  its 
settlement  obligation  under  section  4>301  df 
the  UCC  by  paying  the  araonntilemanded  in 
the  oaah  letter,  but  cemaiiu  liable  for  the 
amount  by  which  the  demand  is  understated. 
If  the  amount  demanded  is  understated,  the 
presenting  bank  is  nevertheless  liable  for 
expenses  in  resolving  the  adjustment. 

(d)  Damages.  This  paragraph  adapts  for  the 
new. warranties  in -J  229.94  (a),  (b).  and  (c)  the 
danMgea  provided'  in  UCQ  sectiona  4-207(c) 
andifA^>6aB(b).  (SM^ikfinition  of  "intemt 
compensation"  in)(  229.2(iin).) 

••  ■«  ,*  >*  -4 

'A  'Bie<Comm«ntaTy*to'§  228.ae'i8 
amended  by  oddiqg-e  new  panagraph  (f) 
to  read.^aa:  follows: 

Section.229.38.Presentment  and"- Issuance  of 
Checks 

***** 

(f)  Same-day  settlement 

This  paragraph  proritieS' that.  Jiader  certain 
conditions,  a  paying  bank  must  settle  with  a 
presenting  baiU(*^for«  cheek  on  the- same  day 
it  receives  the. dwtk-forprssentnentin'onler 
to  avail  itscIfdfthe«bility.ta-Mtiimthe.che«k 


on  its  nextiiankiagiiQy under seetien8'4-^a01 
aiid<4;6Q2  of  tke  UCC  Thisrpaiagraphiloes 
not  apply  to  checks  presented  forinnediate 
payment  over  the  counter.  Settling  for  a 
check  under  this  paragraph  does  iu>t 
constitute  finalTJasrmenl  Of  the  check  under 
the  UGC.  This  paragraph' does  not  supersede 
or  limit  the  ruleegoveming  eollection-and 
return  on  chesks' through  Federallteserve 
Banks  thatrarecontainedin subpart Aof 
Regulation  ]  (12JCFR.part210). 

Toquali^  formandatory  same-day 
settlement,  a  6heck  must  be  presented  at  a 
location  of  thepaying (rank  designated  bythe 
paying  bankfoT'same-day  settlement  cheeks 
by  8  ann.  local' time  of  that  loeation.  The 
jdeaignated  presentment  locatioa-mustbe 
within  the  check  proeessiog  region  consistent 
with  the  routiognumber.printad  in  the  MICR 
hne  of  the  check.  A  paying  bank  that  uses 
more  than  one  routing  number  associated 
with  8  single  check  processing  region  may 
designate  one  or  more  locations  in' that  check 
processingrregion  atwhich'checks  will' be 
accepted  foraetne.day8ettlement,  but  the 
paying  bank  must  accept  any  checks- with  a 
routing  number  associated  .with  thatcheck 
processing  region  at  each  designated 
location. 

If  the  payingbank  does  not  de8ignate.a 
presentment  location,  itmust  accept 
presentment  for  same-day  settlement  at  any 
location  identlFied  in  i.2a9.36(b].  i.e..  atan 
address  of  the  bank  asaaciat«}  with  the 
routing  number  of  the  check,  at  any  branch  or 
head  o^e  if  the  bank  is  identified  on  the 
check  by  name  without  address,  oral  a 
branch,  head  oRice.  or  other  location 
consistent  with  the  name  and  address  of  the 
bank  on  the  check  if  the  benk  is  identified  on 
the  check  by  name  and  address.  A  paying 
bank  and  a  presenting  benk  may  agree  that 
checks  will  be  accepted  for  same-day 
-settlcmentat.an-altcmative  location  (eg.,  at 
an  interceptprocessor)  or  that  the  cut-off 
time  for  same-day  aettlemant  be^earlier  or 
later  tban-aa.m.  local  time. 

In  the  case  df  a  checlcpayable  through  a 
bank  but  payable  by  another  bank,  this 
paragraph  does  not  authorize  direct 
presentment  to  the  bank  by  which  the  check 
is  payable.  The  requirements  of  same-day 
-settlement  under  this  paragraph. would  apply 
to  the:payab!e''throughi»nk'ta  which  the 
check  iesent  for  payment  of  collection. 

Both  presenting  tianks  and  paying  banks 
will  be  held  to  a  standard  of  good  faith,  as 
deflned  in  S  229.2(mm}.  For  example, 
designatinga  presentment  location  Cor  the 
primary  purpose  of  discouraging  banks  from 
presenting  checks"  for  same-day  settlement 
mightnotbe  considered  good  faith  on  the 
part  of  the-payrng  baitk.  SrmilHrly.  presenting 
a  large  volume  of  checks  nvithout  prior  notice 
coilhlJK. viewed  as  not  meeting  reasonable 
commercial  standards' of  fair  dealing  and 
thereforamay. not  constitute  presentment  in 
good  faith. 

If  a  bankpresenis  a  jcheok  in  accordance 
with  the  time  andlncation  requirements  for 
presentment  under  this  paragraph,  the  paying 
l>ank  either  must  setHe-for  the  diesk  onthe 
business  day  it  receives  the  check  without 
chaiging  a  presentment  fee  or  nrnst-retum  the 
check-prior  to  tt»e  time  foreetllement.  (This 
return  deadline  issubiect  to  extension  under 


S  22g.30(c].)  The  settiement  most  be  inthe 
form  of  a  credit  to  an  account  designetetf  by 
the  presenting  bank  at  a  Federal  Reserve 
Bank  (eg.,  a  Fedwire  tsansfer).  The 
presenting  bank  may  agtee  to  accept 
settlement  in  another  form  to  which  the 
presenting  bank  agrees  (e.g..  credit  to  an 
account  of  the  presenting  bank  atthe-paying 
bank  or  debit  to  an  account  of  the  paying 
bank.at  the  presenting  bank).  The  settlement 
must  occur  by  the  close  of  Fedwire  on  the 
busmesB  day  the  check  is  received  by  tin; 
payingbank.  Under  the  common  law  right  ef 
set-off.  generally  a-settleraent  owed  to-e 
presenting  bank  may  be  set  off  by 
adjustments  for  previous  settlements  with  the 
presenting  bank.  (See  alsoJi  229.34(c)  and 
229:3S(e).) 

A  paying  bank  may  require  that  checks 
presented  to  it  for  same-day  settlement  bp 
separately  sorted  from  other  forward- 
collection  checks  it  receives  as  a  collecting 
bank  or  paying  bank  or  returned  checks  it 
receives  as  a  returning  bank  or  depositary 
bank.  If  a-bank^thatprovides  check  collection 
services  to  another  bank  receives  oinsorted 
checks  from  that  bank  that  include  checks  for 
which  it  is  the.pa>iag  bank  and  that  would 
otherwise  meet  the  requirements  for  same- 
day  settlement  under  this  section,  the 
collecting  bank  receiving  the  unsorted  checks 
may  chaigaa  feebrhaiidling  those  cheeks 
and  need  not  make  settlement  in  accordance 
with  this  paragraph.  In  the  case  of  sorted 
cheeks  received  by  thatcollccting  bank  from 
another  bank  containing  only  cheeks  for 
which  that  collecting  bank  is  the  paying  bank 
and  which  meet  the  requirements  for  same- 
day  settlement  under  this  paragraph,  that 
collectingbonkmaynot  charge  a  fee  for 
handling  those  dieeksand  must  make 
settlenjent  in  accordance  with  this  paragraph. 

There  may  be  certain  business  days  timt 
arenotbanidngilays  for  the  paying  bank. 
Some,  paying  banks  may  continue  to  aceept 
presentment  of  cheeks  on  such  days  (e.g..  by 
opening  their  back  office  operations  or  by 
acceptiogpresentment  at  a  night  depository 
or  at  any  intercept. processor)  and  to  settle  for 
the  checks.  In  other  cases,  a  paying-bank  may 
be  unable  to  accept  presentment  of  checks  on 
such  a  xhiy.  ormaybe  able  to  accept 
presentment  but  not  settle  forthe  «*ecks.  In 
these  cases,  if  the  paying  bartk  has  closed 
voluntarily  on  that  day  and  checks  are 
presented  or  delivered  to  the  paying  bank  as 
required  byparagraph  (0(1)  of  this  section. 
the  paying  bisnk  must  settle  for  the  checks  by 
its  next  banking  day  and  must  pay  interest 
compensation;  as^defined  in  i  22B.2(nn),  to 
the  preaentiiig  bank  for  the  value  of  thetfloat 
associated  with  the  check. 

'6.  The  Commentary  to !{  229.38  is 
amended' by  revtsing  the  last  sentence  of 
the  first  paragraph  of-paragraph>(fl)  as 
follows; 

Section  229.38  Liability 

[a]  Standard  of  care:  liability:  measure  of 
damages. 

*  •  *  The  standard  o^care  is  similar  to  the 
standard  iraposedby  UCC-sections  l-203.and 
4-1031a)  and  indadeaa  duty  to  act  in  good 
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faith,  as  defined  in  |  229.2(mm1  of  this 
.  regulation. 

•  *         *         •         • 

f.  The  Commentary  to  S  229.39  is 
amended  by  adding  a  new  paragraph  (e) 
as  follows: 

Section  228.38  Insolvency  of  Bank 

*  *         *         «         • 

(e)  Preference  against  presenting  bank. 
This  paragraph  gives  a  paying  bank  a 
preferred  claim  against  a  closed  presenting 
bank  in  the  event  that  the  presenting  bank 
does  not  reimburse  the  paying  bank  for 
adjustments  for  a  settlement  made  by  the 
paying  bank  in  excess  of  the  value  of  the 
checks  presented. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  January  30. 1091. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc,  91-2806  Filed  2-5-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  AvMion  Administration 

14  CFR  Psrts  21  and  23 

(Dockat  Na  079CC,  NoUca  No.  23-ACE- 
8081 

Special  Conditions;  Swesringen  Model 
SJ-30  Airplane 

AMNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  special 
conditions;  Supplemental  notice. 

tuaiMAllY:  By  means  of  Notice  No.  2S- 
ACE-50  (55  FR  5014,  February  13, 1990) 
the  FAA  proposed  special  conditions  for 
the  Swearingen  Model  SA-30  (the 
applicant  has  since  changed  the 
designation  to  SI-30]  airplane  and 
invited  public  comment.  Comments  were 
received  from  the  applicant  and  from 
one  foreign  civil  airworthiness  authority. 
The  FAA  has  considered  the  comments 
and  has  determined  that  certain  changes 
to  the  proposed  special  conditions  are 
necessary.  The  nature  of  the  changes  is 
such  that  a  supplemental  notice  and  an 
additional  comment  period  are  in  order. 
This  supplemental  notice  proposes 
changes  and  additions  to  the  special 
conditions  proposed  by  Notice  No.  23- 
ACE-50;  the  Administrator  considers 
these  proposed  changes  and  additions 
necessary  to  establish  a  level  of  safety 
equivalent  to  the  airworthiness 
standards  applicable  to  these  airplanes. 
DATCS:  Comments  must  be  received  on 
or  before  March  7, 1991. 
Aooncsscs:  Comments  on  this 
supplemental  notice  may  be  mailed  in 
duphcate  to:  Federal  Aviation 
Administration,  Assistant  Chief 


Counsel,  ACE-7,  Attention:  Rules 
Docket  Clerk,  Docket  No.  079CE,  Room 
No.  1558,  601  E.  12th  Street.  Kansas  City. 
Missouri  64106.  All  comments  must  be 
marked:  Docket  No.  079CE.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  pjn. 
RM  njHTHm  wrowMATiOH  contact: 
Norman  R.  Vetter,  Aerospace  Engineer, 
Standards  OfTice  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  Room  1544, 601  East 
12th  Street,  Kansas  City,  Missouri  64106; 
telephone  (816)  426-5688. 
su^KiMtNTAiiv  mromiATiON: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
abova.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  further 
rulemaking  action  on  this  supplemental 
notice.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  079CE."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
the  comments  received.  All  comments 
received  %vill  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  rules  docket  for  examination  by 
interested  parties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Background 

On  October  8, 1986,  Swearingen 
Engineering  and  Technology,  Inc.,  1234 
99th  Street,  San  Antonio,  Texas  78214, 
made  application  for  normal  category 
type  certification  of  its  Model  S)-30 
airplane,  a  six-to-eight  place,  all  metal, 
low-wing,  T-tail,  twin  turbofan  engine- 
powered  monoplane  with  fully  enclosed 
retractable  landing  gear.  The  SI-30  is 
capable  of  Mach  .78 -f  performance,  and 
has  engines  mounted  aft  on  the  fuselage. 

Type  Cartificatioo  Basis 

Tjrpe  certification  basis  of  the  Model 
SI-30  airplane  is:  FAR  23,  effective 
February  1, 1965,  through  amendment 


23-33,  dated  August  11. 1966;  FAR  36, 
effective  December  1, 1968,  through 
amendment  36-12  dated  August  1,-1981 
(or  amendment  effective  on  date  of 
testing):  SFAR  27  dated  February  1, 
1974,  through  amendment  27-5  dated 
lanuary  1. 1964:  exemptions,  if  any;  and 
any  special  conditions  that  may  result 
from  this  rulemaking  action. 

Discussion  of  Comments 

Protection  from  Lightning  and  High 
Energy  Radiated  Electromagnetic  Fields 

This  proposal  was  based  upon  the 
type  design  of  the  SI-30  including  an 
electronic  engine  control  system.  The 
applicant  has  deleted  the  electronic 
engine  control  system  and  requests  that 
this  proposed  special  condition  be 
deleted.  The  FAA  agrees:  final  special 
conditions  will  not  include  this 
requirement. 

Cockpit  Evacuation  of  Noxious/Toxic 
Fumes 

One  commenter  states  that  the  use  of 
the  expression  "noxious/toxic  fumes" 
instead  of  "smoke"  goes  beyond  the 
level  of  safety  intended  by  part  23 
airworthiness  standards.  The  FAA 
agrees  and  proposes  to  change 
"noxious/toxic  fiunes"  to  read  "smoke". 

Stability  Augmentation  and  Automatic 
and  Power  Operated  Systems 

One  commenter  stated  that  it  is. 
anomalous  to  require,  for  these  systems, 
a  warning  (e.g.,  aural)  not  requiring  the 
pilot's  attention  when  other  warning 
systems  (e.g.,  fire  warning)  make  use  of 
visual  warnings.  The  FAA  disagrees. 
The  need  for  a  warning  for  stability 
augmentation  and  automatic/powered 
flight  control  systems  is  more  crucial 
than  the  need  for  warnings  for  systems 
(e.g.,  fire  warning)  that  make  use  of 
visual  indicators.  This  special  condition 
will  be  adopted  as  proposed. 

Takeoff  Speeds 

One  commenter  "queried  whether  it  is 
appropriate  to  impose  the  Vmj  concept 
on  such  a  small  aircraft"  and  suggests 
the  safety  intent  of  the  proposal  could 
be  better  achieved  by  conducting  . 
takeoff  abuse  tests  after  issuing  suitable 
guidance  material.  The  FAA  disagrees; 
our  policy  is  to  not  issue  guidance 
material  for  special  conditions.  The 
proposed  special  condition  is  a  more 
direct  and  appropriate  method  of 
dealing  with  the  issue  and  will  be 
adopted  as  proposed. 

Accelerate-Stop  Distance 

Both  commenters  contend  that  the 
proposed  special  condition,  which  is 
similar  to  part  25  standards,  is 
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controversial  and  too  stringent  for  the 
SI-30.  The  FAA  agrees  and  this 
supplemental  notice  proposes  a  revised 
version  of  this  special  condition. 

Proposed  Special  Condition  Nos.  2.  4-8, 
10, 11. 14-25 

No  comments  were  received  regarding 
these  proposals  and  they  will,  therefore, 
be  adopted  as  proposed. 

The  applicant  questions  whether  the 
standards  in  part  23  concerning  stall 
characteristics  and  stall  warnings  are 
appropriate  for  an  airplane  such  as  the 
SI-30.  The  FAA  has  re-evaluated  these 
subjects.  In  order  to  maintain 
consistency  with  the  stall  warning 
requirements  and  the  level  of  safety 
previously  applied  to  other  jet  powered 
small  airplanes,  it  is  appropriate  to 
specify  the  conditions  tmder  which  level 
flight,  turning  flight,  and  accelerated 
entry  stall  characteristics  should  be 
demonstrated.  Current  rules  contained 
in  part  23  did  not  envisage  this  type  of 
airplane  with  the  associated  high  thrust- 
to-weight  ratio.  Special  conditions  are 
proposed  to  define  stall  characteristics 
demonstrations. 

Advisory  Circular  AC  23-8A  provides 
guidelines  for  the  application  of  the  stall 
warning  requirements  currently 
specified  in  §  23.207(c).  On  recent 
certification  programs,  the  FAA  has 
recognized  the  problems  associated  with 
showing  literal  compliance  with 
S  23.207(c)  when  airplanes  with  high 
thrust-to-weight  ratios  are  being 
evaluated.  Ciurent  rules  contained  in 
part  23  did  not  envisage  this  type  of 
airplane  and  the  associated  stall 
warning  considerations.  This  issue  was 
discussed  during  the  Small  Airplane 
Airworthiness  Review  Conference  held 
in  St.  Louis,  Missouri,  during  the  week  of 
October  22-26, 1984,  at  which  it  was 
concluded  that  $  23.207(c)  required 
revision  to  properly  address  this 
condition.  Previous  guidance  relating  to 
this  matter  was  provided  in  FAA  Order 
8110.7  and  AC  23-a  The  service  history 
of  numerous  airplanes  that  were 
certified  using  this  earUer  guidance, 
which  is  similar  to  that  proposed  for  this 
special  condition,  has  been  satisfactory. 
A  special  condition  is  proposed  to 
specify  appropriate  requirements  for 
stall  warning. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aircraft.  Air  transportation.  Aviation 
safety,  and  Safety. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 

AudMiity:  Sees.  313(a).  601.  and  603  of  the 
Federal  Aviation  Act  of  19S8;  as  amended  (49 


U.S.C.  13S4(a).  1421.  and  1423)  49  U.S.C 
106(g):  14  CFR  21.16  and  Z1.17;  and  14  CFR 
11.28  and  11.29(b). 

The  Proposed  Spedal  ConditionB 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  the  following  changes  and 
additions  to  the  special  conditions 
proposed  in  Notice  No.  23-ACE-50: 

1.  Protection  from  Lightning  and  High 
Energy  Radiated  Electromagnetic  Fields 

Deleted. 

3.  Cockpit  Evacuation  of  Smoke 

In  the  absence  of  specific 
requirements  for  evacuating  smoke  from 
the  cockpit,  the  following  applies: 

The  ventilating  air  in  the  flight  crew 
and  passenger  compartments  must  be 
fi'ee  of  harmful  or  hazardous 
concentrations  of  gases  and  vapors  in 
normal  operations  and  in  the  event  of  a 
reasonably  probable  failure  or 
malfunction  of  the  ventilation,  heating, 
pressurization.  or  other  system  and 
equipment 

If  the  accumulating  of  hazardous 
quantities  of  smoke  in  the  cockpit  area 
is  reasonably  probable,  the  evacuation 
of  such  smoke  must  be  readily 
accomplished  starting  with  full  cockpit 
pressurization  and  without 
depressurizing  beyond  safe  limits. 

13.  Accelerate-Stop  Distance. 

In  the  absence  of  specific  accelerate- 
stop  distance  requirements,  the 
following  apply: 

(a)  The  accelerate-stop  distance  is  the 
sum  of  the  distances  necessary  to: 

(1)  Accelerate  the  airplane  from  a 
standing  start  to  Vep  with  all  engines 
operating: 

(2)  Accelerate  the  airplane  from  Ver  to 
Vi.  assuming  that  the  critical  engine 
fails  at  Vet;  and 

(3)  Come  to  a  full  stop  fix)m  the  point 
at  which  Vi  is  reached  assuming  that  in 
the  case  of  engine  failure,  the  pilot  has 
decided  to  stop  as  indicated  by 
application  of  the  first  retarding  means 
at  the  speed  Vi. 

(b)  Means  other  than  wheel  brakes 
may  be  used  to  determine  the 
accelerate-stop  distance  if  that  means: 

(1)  Is  safe  and  reliable: 

(2)  Is  used  so  that  consistent  results 
can  be  expected  imder  normal  operating 
conditions;  and 

(3)  Is  such  that  exceptional  skill  is    ot 
required  to  control  the  airplane. 

(c)  The  landing  gear  must  remain 
extended  throughout  the  accelerate-stop 
distance. 

26.  Wings  Level  Stall. 

Instead  of  compliance  with  S  23.201 
(e)  and  (f).  the  following  apply: 

(a)  The  roll  occurring  between  the 
stall  and  the  completion  of  the  recovery 


may  not  exceed  approximately  20 
degrees. 

(b)  Compliance  with  the  requirements 
of  this  section  must  be  shovm  with: 

(1)  Power — 
(i)  Off:  and 

(ii)  The  thrust  necessary  to  maintain 
level  flight  at  1.6  Vgi  (where  Vgi 
corresponds  to  the  stalling  speed  with 
flaps  in  the  approach  position,  the 
landing  gear  retracted,  and  maximum 
landing  weight). 

(2)  Flaps  and  landing  gear  in  any 
likely  combination  of  positions. 

(3)  Trim  at  1.4  Vsi  or  at  the  minimum 
trim  speed,  whichever  is  higher. 

(4)  Representative  weights  within  the 
range  for  which  certification  is 
requested. 

(5)  The  most  adverse  center  of  gravity 
for  recovery. 

27.  Turning  Flight  and  Accelerated 
Stalls. 

Instead  of  compliance  with 
§  23.203(c).  the  following  apply: 

Compliance  with  the  requirements  of 
this  section  must  be  shown  with: 

(a)  The  thrust  necessary  to  maintain 
level  flight  at  1.6  Vgi  (where  Vsi 
corresponds  to  the  stalling  speed  with 
flaps  in  the  approach  position,  the 
landing  gear  retracted,  and  maximum 
landing  weight). 

(b)  Flaps  and  landing  gear  in  any 
likely  combination  of  positions. 

(c)  Trim  at  1.4  Vsi  or  at  the  minimum 
trim  speed,  whichever  is  higher. 

(d)  Representative  weights  within  the 
range  for  which  certification  is 
requested. 

(e)  The.  most  adverse  center  of  gravity 
for  recovery. 

28.  Stall  Warning. 
Instead  of  compliance  with 

§  23.207(c),  the  following  apply: 

(a)  The  stall  warning  must  begin  at  a 
speed  exceeding  the  stalling  speed  by 
not  less  than  five  knots.  For  stalls  where 
the  pitch  control  reaches  the  stop 
without  uncontrollable  downward 
pitching  motion  (i.e..  minimum  steady 
speed),  a  lesser  margin  is  acceptable  if 
the  staU  warning  has  enough  clarity, 
duration,  distinctiveness  or  similar 
properties. 

(b)  The  stall  warning  margin  must  not 
be  above  a  speed  at  which  warning 
would  become  objectionable  in  the 
normal  operating  range  (i.e.,  adequate 
maneuvering  capability  exists  prior  to 
stall  warning  to  conduct  normal 
maneuvers). 


BEST  COPY  AVy 
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Isaue^  in  Kmmh  Gity.  Minowi  on  lanuary 
2S.1991. 

Bany  D.  OtaMotik 

Manager,  SmaJJ  Aitpiane  Di/eUamte, 
Aircraft  Certification  Service. 

|FR  Doc.  91-2779  Filed  2-S-91:  t:45  ami 
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[AirspM*  Docket  N*.  «-ASO-32] 

PropoMd  Revision  of  Tranaltten  Aroa, 
Fay«n*,AL 

AOCNCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMAftY:  This  notice  proposes  to  revise 
the  Fayette,  AL,  transition  area.  The 
arrival  arem  extenaion  woald  be 
realigned  to  conform  to  the  flight  path 
flown  by  instrument  flight  rules  (IFR) 
aircraft  executing  the  non-directional 
radio  beacon  (NDB)  standard  instrument 
approach  procedure  fSIAFI  to  Runway 
18  at  Richard  Arthur  Field.  Also,  the 
basic  radius  of  the  transition  area  would 
be  expanded  from  9.5  to  9.5  miles  of  the 
airport  in  order  ti»  provide  controlled 
airspace  for  WR  aircraft  flying  diverse 
departure  routes. 

DATES:  CoaiineBtB  must  be  received  on 
or  before:  March  11, 1981. 
AOORESSES:  Send  comments  on  the 
proposal  in  triphcate  to:  Federal 
Aviation  Adaiiuistration,  ASO-530. 
Manager.  System  Management  Branch. 
Docket  ^Jo.  90-ASO-32.  PX^  Box  2063d, 
Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  room  652, 
3400  Norman  Berry  Drive,  East  Pomt 
Georgia  30344;  telephone  (404)  763-7646. 
FOII  FURTHER  INFORMATWIt  CONTACT: 

lames  G.  Walters.  Airspace  Section. 
System  Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone  (40i)  763-764& 
SUPIH^MPSTARV  WrO—U  I  ION. 

Commenta  Invited 

Interested  patties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  sulunitting  such  vwitten  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  In 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  nivited  on  the  overall 
regulatory,  aeronantical.  economic. 


enviroBmental.  and  energy  aspects  erf 
the  proposaL  Comnmnications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  nrast'  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  90- 
ASO-32."  The  postcard  will  be  date/ 
thne  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  AH  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  ComMel  for  Southern 
Region,  room  662,  3400  Norman  Berry 
Drive,  East  Point.  Georgia  30344.  both 
before  and  after  the  cloeing  dale  for 
comments.  A  report  summarizing  each 
substantive  pablic  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availabili^  of  NPKIkrs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Propoaed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
System  Management  Branch  (ASO-530). 
Air  Traffic  Division.  P.O.  Box  20636. 
Atlanta,  Georgia  3Qa2a  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  Bar  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  Na  11-2A  which 
describes  the  appUcation  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendmeol  to  i  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  revise  the  Fayette,  AL 
transition  area.  This  proposed  action 
would  realign  the  arrival  area  extension 
north  of  the  airport  to  more  closely 
conform  to  the  flight  path  being  flown  by 
IFR  aircraft  executing  the  NDB  Runway 
18  SIAP.  Additionally,  the  basic  radius 
of  the  transition  areea  would  be 
increased  from  6.5  to  9.5  miles  of 
Richard  Arthur  Field  to  provide 
controlled  airspace  for  IFR  aircraft 
flying  diverse  departure  routes.  Section 
71.161  of  part  81  of  the  Federal  Aviation 
Regulations  was  published  in  FAA 
Handbook  7400.6G  dated  September  4. 
1990. 

The  FAA  has  determined  that  this 


proposed  regulation  only  invokes  an 
established  body  of  technical 
regulations  for  which  Crequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  fl)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11094; 
February  26, 1979);  and  (^  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  AcL 

List  of  Sub|ect»  in  M  CFR  Part  71 

Aviation  safety,  transition  areas. 

Tile  noposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regnlatiana 
ri4  CFR  part  71)  as  follows:      - 

PART  71— OESIGMATIOM  OF  FEDEiUL 
AIRWAYS,  AREA  LOW  ROUTES, 
GONTROLLEO  AIRSPACE,  AND 
REPORTING  POINTS 

1  The  authority  citaticHi  for  part  71 
continues  to  read  as  follows: 

AuHrarity:  49  U.S.C.  134a(a).  1354(a).  1510; 
Executive  Order  10654;  49  U.S.C.  vibfg) 
(Revised  Public  Law  97-449.  January  12. 
1983);  14  CFR  11.09. 

f71.1«t    [Amended) 

2.  Section  71.161  is  amended  as 
follows: 

Fayette,  AL  [Reviaedf 

That  airspace  extending  upward  from  700 
feet  above  the  surface  witiiin  a  93-iniie 
radius  of  Richard  Arthur  F\eM  Airport  (lat. 
M*  43'  00"N,  teng.  87*  48'  30"W.);  within  3J 
miles  each  side  of  tlie  3Sr  bearing  from  the 
Fayette  NDB  (tat.  33°  42'  S^'N..  long  87°  48' 
49"W.),  axtetidiiis  trvm  tlie  ft5-fflile  rajlua 
area  to  11.5  miles  north  of  the  filM. 

Issued  in  East  Point,  Georgia,  on  {aouary  7. 
1991. 

Don  Cass, 

Acting  Manager,  Air  Traffic  Divisioa, 
Southern  Region. 

[VR  Doc.  91-2766  Filed  2-5-91: 8(45  am| 
BHXINQ  COOC  4S10-13-M 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  521 

Implementation  of  the  Program  Fraud 
Civfl  Remedies  Act 

agency:  United  States  Information 

Agency. 

action:  Notice  of  proposed  rule. 

summary:  The  U.S.  Information  Agency 
is  issuing  proposed  regulations  to 
implement  the  Program  Fraud  Civil. 
Remedies  Act  of  1986.  The  regulations 
will  establish  administrative  proceduies 
for  imposing  the  statutorily  authorized 
civil  penalties  and  assessments  against 
any  person  who  makes,  submits,  or 
presents  or  causes  to  be  made, 
submitted  or  presented  a  false,  fictitious 
or  fradulent  claim  or  written  statement 
to  the  U.S.  Information  Agency. 
dates:  Comments  on  the  rule  will  be 
accepted  until  April  8, 1991.  All  written 
communications  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Agency  before  taking  action  on  a 
final  rule. 

addresses:  Interested  persons  are 
invited  to  submit  written  comments  or 
relevent  views  to:  Richard  S.  Werksman, 
Assistant  General  Counsel,  Office  of  the 
General  Counsel,  room  700,  United 
States  Information  Agency,  301  4th 
Street.  SW.,  Washington.  DC.  20547. 
RMt  FURTHER  INFORMATION  CONTACT: 
Richard  S.  Werksman,  Assistant 
General  Counsel,  Office  of  the  General 
Counsel,  room  700.  United  States 
Information  Agency,  301 4th  Street,  SW.. 
Washington,  DC.  20547,  (202)  619-6975. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

This  proposed  rule  is  issued  pursuant 
to  the  Program  Fraud  Civil  Remedies 
Act  of  1986.  Public  Law  99-590.  codified 
at  31  U.S.C.  3801-3612. 

The  Act  establishes  administrative 
remedies  for  imposing  civil  penalties 
and  assessments  against  any  person 
who  makes  a  false  claim  or  false  written 
statement  to  the  Federal  Government  in 
an  amoimt  less  than  $150,000.  This 
remedy  applies  to  any  person  who 
knowingly  submits  or  causes  to  be 
submitted  a  false  claim  or  statement  to 
the  Federal  Government.  Such  person 
may  be  held  liable  for  a  penalty  of  up  to 
$5,000  per  claim  or  statement  In  certain 
cases,  in  which  the  Government  has 
paid  the  false  claim  the  person  may  also 
be  subject  to  an  assessment  of  up  to 
double  the  amount  falsely  claimed. 

This  action  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities;  does  not 
constitute  a  "major  rule"  under 
Executive  Order  No.  12291;  and  is  not  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

n.  Special  Considerations  Abroad 

Where  a  party,  witness  or  material 
evidence  in  a  proceeding  under  these 
regulations  is  located  abroad,  the 
investigating  official  reviewing  offical 
of  ALJ.  as  the  case  may  be,  many  adjust 
the  provisions  below  for  service,  filing  of 
documents,  time  limitations  and  related 
matters  to  meet  special  problems  arising 
out  of  that  location. 

List  of  Subjects  in  22  CFR  Part  521 

Administrative  practice  and 
procedure.  Claims,  Fraud,  Penalties. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  amend  title 
22  chapter  V,  of  the  CFR  to  add  a  new 
part  521  to  read  as  follows: 

PART  521-IMPLEMENTATION  OF  THE 
PROGRAM  FRAUD  CIVIL  REMEDIES 
ACT 

521.1  Basis  and  Purpose. 

521.2  Definitions. 

521.3  Basis  for  civil  penalties  and 
assessments. 

521.4  Investigation. 

521.5  Review  by  the  reviewing  officiaL 

521.6  Prerequisites  for  issuing  a  complaint 

521.7  Complaint. 

521.8  Service  of  complaint 

521.9  Answer. 

521.10  Default  upon  failure  to  file  an 
answer. 

521.11  Referral  of  complaint  and  answer  to 
the  ALJ. 

521.12  Notice  of  hearing. 

521.13  Parties  to  the  hearing. 

521.14  Separation  of  functions. 

521.15  Ex  parte  contacts. 

521.16  Disqualifications  of  reviewing  of&cial 
orAL). 

521.17  Rights  of  parties. 
521.16    Authority  of  the  ALJ. 

521.19  Prehearing  conferences. 

521.20  Disclosure  of  documents. 

521.21  Discovery. 

521.22  Exchange  of  witaess  lists,  statements 
and  exhibits. 

521.23  Subpoenas  for  attendance  at  hearing. 

521.24  Protective  order. 

521.25  Fees. 

521.26  Form,  filing  and  service  of  papers. 

521.27  Computation  of  time. 

521.28  Motions. 

521.29  Sanctions. 

521.30  The  hearing  arul  burden  of  proof 

521.31  Determining  the  amount  of  penalties 
and  assessments. 

521.32  Location  of  hearing. 

521.33  Witnesses. 

521.34  Evidence. 

521.35  The  record. 


521.36  Post-hearing  briefs. 

521.37  Initial  decision. 

521.38  Reconsideration  of  initial  decision. 

521.39  Appeal  to  USLA  Director. 

521.40  Stays  ordered  by  the  Department  of 
justice. 

521.41  Stay  pending  appeal 

521.42  Judicial  review 

521.43  Coliection  of  civil  penalties  and 
assessments. 

521.44  Right  to  administrative  offset 

521.46  Deposit  in  Treasury  of  United  States. 
521.48    Compromise  or  settlement 

521.47  LimlUtions. 

AudMxity;  22  U.S.C.  2658: 31  U3.C.  3801- 
3812. 

S  521.1    Basis  and  purpose. 

(a)  Basis.  This  part  implements  the 
Program  Fraud  Civil  Remedies  Act  of 
1986,  Public  Law  99-509,  sections  6101- 
6104, 100  Stat.  1874  (October  21, 1986). 
codified  at  31  U.S.C.  3801-3812,  The  Act 
requires  each  authority  head  to 
promulgate  regulations  necessary  to 
implement  the  provisions  of  the  statute. 
(31  U.S.C.  3809). 

(b)  Purpose.  This  part— 

(1)  Establishes  administrative 
procedures  for  imposing  civil  penalties 
and  assessments  against  persons  who 
make,  submit,  or  present,  or  cause  to  be 
made,  submitted,  or  presented,  false, 
fictitious,  or  fraudulent  claims  or  vmtten 
statements  to  the  United  States 
Information  Agency  or  to  its  agents,  and 

(2)  Specifies  the  hearing  and  appeal 
rights  of  persons  subject  to  allegations 
of  liability  for  such  penalties  and 
assessments. 

§521.2    Deflnlttons. 

AZ/ means  an  Administrative  Law 
Judge  in  U.S.I.A.  appointed  pursuant  to  5 
U.S.C.  3105  or  detailed  to  U.S.I.A. 
pursuant  to  5  U.S.C.  3344. 

Benefit  means,  in  the  context  of 
"statement",  anything  of  value, 
including  but  not  limited  to  any 
advantage,  preference,  privilege,  license, 
permit  favorable  decision,  ruling,  status, 
or  loan  guarantee. 

Claim  means  any  request,  demand,  or 
submission — 

(a)  Made  to  USIA  for  property, 
services  or  money  (including  money 
representing  grants,  loans,  insurance  or 
benefits); 

(b)  Made  to  a  recipient  of  property, 
services  or  money  from  USIA.  or  to  a 
party  to  a  contract  with  USIA — 

(1)  For  property  or  services  If  the 

United  States— 
(i)  Provided  such  property  or  services: 
(ii)  Provided  any  portion  of  the  funds 

for  the  purchase  of  such  property  or 

services;  or 
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(iii]  Will  reimburse  such  recipient  or 
party  for  the  purchase  of  sadk  pct^erty 
or  services;  or 

(2)  For  the  payment  of  money 
(including  money  representing  grants. 
loans,  insurance,  or  benefits)  if  the 
United  States— 

(!]  Provided  any  portioaof  the  aiooey 
requested  or  dsmandcd;  or 

(ii)  Will  reimburse  such  recipient  or 
party  for  any  patHon  oi  the  araney  paid 
on  soch  rcquesi  or  demand:  or 

(c]  Made  to  USLA  which  has  the  effect 
of  decreasing  an  obligation  to  pay  or 
account  for  property,  services,  or  money. 

Complaint  means  the  administrative 
complaint  served  by  the  reviewing 
official  on  the  defendant  under  9  521.7. 

Defendant  means  any  person  alleged 
in  a  complaint  mider  f  521.7  to  be  liable 
for  a  civil  penalty  or  assessment  under 
9  521.3. 

Director  means  Director  of  the  United 
States  Information  Agency. 

Government  means  the  United  States 
Government. 

Individual  means  a  natural  person. 

Initial  decision  means  the  written 
decision  of  the  AL)  required  by  S  521.10 
or  1 521.37,  and  includes  a  revised  initial 
decision  issued  following  a  remand  or  a 
motion  for  reconsideration. 

Investigating  Official  means  the 
Inspector  General  for  USIA  or  an  officer 
or  employee  of  the  Office  of  Inspector 
General  designated  by  the  Inspector 
General  and  serving  in  a  position  for 
which  the  rate  of  basic  pay  is  not  less 
than  the  minimum  rate  of  basic  pay  for 
grade  GS-16  under  the  General 
Schedule. 

Knows  or  has  reason  to  know,  means 
that  a  person,  with  respect  to  a  claim  or 
statement — 

(a)  Has  the  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent; 

(b)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement; 
or 

(c)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  or  statement 

Makes,  wherever  it  appears,  shall 
include  the  terms  presents,  submits  and 
causes  to  be  made,  presented,  or 
submitted.  As  the  context  requires, 
making  or  mode  shall  likewise  include 
the  corresponding  forms  of  such  terms. 

Person  means  any  individual, 
partnership,  corporation,  association,  or 
private  organization  and  includes  the 
plural  of  tiiat  term. 

Refnesent^^'ve  neuu  an  attorney 
who  is  a  member  in  good  standing  of  the 
bar  of  any  State,  Territory,  or 
possession  of  the  United  States  or  the 
District  of  Columbia  or  the 
Commonwealth  of  Puerto  Rico. 


Reviewing  officiat  neans  the  General 
Counsel  of  USIA  or  his  designee  who  is: 

(a)  Not  sul^ect  to  supervision  by,  or 
required  to  report  ts.  the  investigating 
official; 

(b)  Not  employed  in  the  organizational 
unit  of  USIA  in  which  the  investigating 
official  is  employed:  and 

(c)  Is  serving  in  a  position  fbc  which 
the  rate  sf  basic  pay  is  not  leas  than  the 
minimum  rate  of  basic  pay  for  grade 
GS-16  under  the  General  Schedule. 

Statement  means  any  representation, 
certification,  affirmation,  document, 
record,  or  accounting  or  bookkeeping 
entry  made — 

(a)  With  respect  to  a  claim  or  to 
obtain  the  approval  or  payment  of  a 
claim  (indnding  relating  to  eligibihty  to 
make  a  cl^im);  or 

(b)  With  respect  to  (including  relating 
to  eligibility  for) — 

(1)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  with;  or 

(2)  A  grant,  loan,  or  benefit  from. 
USIA,  or  any  State,  political  subdivision 
of  a  Stats,  Of  other  party,  if  the  United 
States  Government  provides  any  portion 
of  the  money  or  property  under  such 
contract  or  for  such  grant,  loan,  or 
benefit,  or  if  the  Government  will 
reimburse  such  State,  political 
subdivision,  or  party  for  any  portion  of 
the  money  or  property  under  such 
contract  or  for  such  grant,  loan,  or 
benefit. 

U.SJA.  means  the  United  States 
Information  Agency. 

9  521.3    Basis  for  civil  penalties  snd 
sssessments. 

(a)  Claims.  (1)  Any  person  who  makes 
claim  that  the  person  knows  or  has 
reason  to  know — 

(i)  Is  false,  fictitious,  or  fraudulent; 

(ii)  Includes  or  is  supported  by  any 
written  statement  which  asserts  a 
material  fact  which  is  false,  fictitious,  or 
fraudulent: 

(iii)  Includes  or  is  supported  by  any 
written  statement  that — 

(A)  Omits  a  material  fact; 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission;  and 

(C)  Is  a  statement  in  which  the  person 
making  such  statement  has  a  duty  to 
include  such  material  fact;  or 

(iv)  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  as  claimed;  shall  be 
subject,  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  SSOOO  for  each 
such  claim. 

(2)  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 
for  property,  services,  or  money 
constitutes  a  separate  claim. 


(3)  A  clatn  shaU  be  conaideted  made 
to' USIA,  a  recipient,  or  party  when  such 
claim  is  actually  made  to  an  agent,  fiscal 
intermediary,  or  other  entity,  iochsiing 
any  State  or  political  subdivision 
thereof,  acting  for  or  on  behalf  of  USLA 
or  such  recipient  or  par^. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
regardless  of  whether  such  property, 
services,  or  money  is  actually  delivered 
or  paid. 

(5)  If  the  Government  has  made  any 
payment  (including  transferred  property 
or  provided  services)  on  a  claim,  a 
person  subject  to  a  civil  penalty  under 
paragraph  (a)(1)  of  this  section  shaQ 
also  be  subject  to  an  assessment  of  not 
more  than  twice  the  amount  of  such 
claim  or  that  portion  thereof  that  is  . 
determined  to  be  in  violation  of 
paragraph  (a)(1)  of  this  section.  Such 
assessment  shall  be  in  lieu  of  damages 
sustained  by  the  Government  because  of 
such  claim. 

(b)  Statement.  (1)  Any  person  who 
makes,  a  written  statement  that — 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or 

(B)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making  the  statement  has  a  duty 
to  include  in  such  statement;  and 

(ii)  Contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement  shall  be 
subject,  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  $5,000  for  each 
such  statement 

(2)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement. 

(3)  A  statement  shall  be  considered 
made  to  USIA  when  such  statement  is 
actually  made  to  an  agent  fiscal 
intermediary,  or  other  entity,  including 
any  State  or  political  subdivision 
thereot  acting  for  or  on  behalf  of  USIA. 

(c)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  liability 
under  this  section. 

(d)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  or  statement 
under  this  section,  each  such  person 
may  be  held  liable  for  a  civil  penalty 
under  this  section. 

(e)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  under  this 
section  on  which  the  Government  has 
made  payment  (including  transferred 
property  or  provided  services),  an 
assessment  may  be  imposed  against  any 
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such  person  or  jointly  and  severally 
against  any  combination  of  such 
persons. 

9  S21.4    InyssitfSthw. 

(a)  If  an  investigating  official 
concludes  that  a  subpoena  pursuant  to 
the  authority  conferred  by  31  U.S.C. 
3804(a)  is  warranted— 

(1)  The  subpoena  so  issued  shall 
notify  the  person  to  whom  it  is 
addressed  of  the  authority  under  which 
the  subpoena  is  issued,  and  shall 
identify  the  records  or  doonnents 
sought; 

(2)  The  investigating  official  may 
designate  a  person  to  act  on  his  or  her 
behalf  to  receive  the  documents  sought 
and 

(3)  The  person  receiving  soch 
subpoena  shall  be  required  to  tender  to 
the  investigating  official  or  the  person 
designated  to  receive  the  documents  a 
cert^ication  that  the  documents  sought 
have  been  produced,  or  that  such 
docimients  are  not  available  and  the 
reasons  therefore,  or  that  such 
documents,  suitably  identified,  have 
been  withheld  based  upon  the  assertion 
of  an  identified  privilege. 

(b)  If  the  investigatij^  official 
concludes  that  an  actkm  under  the 
Program  Fraud  Civil  Remedies  Act  may 
be  warranted,  the  investigating  official 
shall  submit  a  report  containing  the 
findings  and  conclusions  of  stich 
investigation  to  the  reviewing  officiaL 

(c)  Nothing  in  this  section  shall 
preclude  or  Unit  an  investigating 
official's  discretioa  to  refer  allegations 
directly  to  the  Department  of  justice  for 
suit  under  the  False  Claims  Act  or  otiier 
civil  relief  or  to  defer  or  postpone  a 
report  or  referral  to  the  reviewing 
official  to  avoid  interference  with  a 
criminal  investigation  or  prosecution. 

(d)  Nothing  in  this  section  mocfifies 
any  responsibility  of  an  investigating 
official  to  report  violations  of  criminal 
law  to  the  Attorney  General. 


9S2U   Revlewbythei 

(a)  If,  based  on  the  report  of  the 
investigating  official  under  1 521.4(b). 
the  reviewing  ofBcaal  detnannes  thoft 
there  is  adequate  evidence  to  believe 
that  a  person  is  liable  under  S  521.3  of 
this  part  the  reviewing  officid  shall 
transmit  to  the  Attorney  General  a 
written  notice  of  tbe  reviewing  eflkaal's 
intention  to  issae  a  complaint  under 

9  521.7, 

(b)  Such  notice  shaU  indade— 

(1)  A  statement  of  the  reviewing 
official's  reasons  for  issuing  a  cenipiaint; 

(2)  A  statoaent  specifying  the 
evidence  that  supports  the  aHegations  of 
liability; 


(3)  A  description  of  tbe  claims  or 
statements  upon  which  the  allegatians 
of  liability  are  based; 

(4)  An  estimate  of  tbe  amoant  of 
money  or  the  v^oe  of  property,  services, 
or  other  benefits  requested  or  demanded 
in  violation  of  9  521.3  of  this  part 

(5)  A  statement  of  any  excidpatory  or 
mitigating  drcurastances  that  may  relate 
to  the  claims  or  stalemenu  known  by 
the  reviewing  official  or  the 
investigating  official;  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessment. 

9  521.6    Prerequlsitos  for  Issuing  ■ 
complaint 

(a)  The  reviewing  official  aiay  issue  a 
complaint  under  9  521.7  only  if: 

(1)  The  Department  of  Justice 
approves  the  issuance  of  a  complaint  in 
a  written  statement  described  in  31 
U.S.C.  3803(b)(1);  and 

(2)  In  the  case  of  allegations  of 
liability  under  9  521.3(a)  with  respect  to 
a  claim,  the  reviewng  otfficial 
determines  that,  with  re^ject  to  such 
claim  or  a  group  of  related  daims 
submitted  at  the  same  time  such  claim  is 
submitted  (as  defined  in  paragraph  (b) 
of  this  section),  the  amount  of  money  or 
the  vahie  of  property  or  services 
demanded  or  requested  in  violation  of 

9  521.3(a)  does  not  exceed  $150,000. 

(b)  For  the  purpose  of  this  section,  a 
related  group  of  claims  submitted  at  the 
same  time  shall  include  only  those 
claims  arising  from  the  same  transaction 
[e.g..  grant  loaa  application,  or 
contract)  that  are  submitted 
simultaneously  as  part  of  a  single 
request  demand,  or  submission. 

(c)  Nothing  in  this  section  shall  be 
construed  to  Dniit  the  reviewing 
official's  authority  to  join  in  a  single 
complaint  against  a  person's  daims  that 
are  unrelated  or  were  not  submitted 
simultaneously,  regardless  of  the 
cmiount  of  money,  or  the  value  of 
property  or  services,  demanded  or 
requested. 

9521.7    Complaint 

(a)  On  or  after  the  date  the 
Department  of  Justice  approves  the 
issuance  of  a  complaint  in  M:cordance 
with  31  U.S.C.  3803(bMl).  the  reviewing 
official  may  serve  a  complaint  on  the 
defendant  as  provided  in  9  S21A 

(b)  The  complaint  shall  state: 

(1)  Allegations  of  liability  against  the 
defendant  indui&ig  the  statutory  basis 
for  kability,  an  identification  of  the 
claims  or  statements  that  are  the  basis 
for  the  alleged  liabilrty,  and  tbe  reasons 
why  liability  allegedly  arises  from  such 
claims  or  statements; 


(2)  The  BuxiBiam  aaioiat  of  penalties 
and  assessments  for  which  the 
defendant  may  be  held  liable; 

(3)  Instructions  for  filing  an  answer  to 
request  a  hearing,  including  a  spedfic 
statement  of  tbe  defendant's  right  to 
request  a  hearing  by  filing  an  answer  to 
be  represented  by  a  representative;  and 

(4)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will  result  in  the  hnposition  of 
the  maximum  amount  of  penalties  end 
assessment  without  right  to  a^Jeal.  as 
provided  in  9  521.ia 

(c)  At  the  same  time  the  reviewing 
official  serves  the  complaint  he  or  ^e 
shall  serve  the  defendant  with  a  copy  of 
these  regulations. 

9  521.8    Ssrvlcs  of  cuiiiptabit 

(a)  Service  of  a  complaint  must  be 
made  by  certified  or  registered  mail  or 
by  delivery  in  any  manner  authorized  by 
rule  4(d)  of  the  Federal  Rules  of  Civil 
Procedure.  Service  is  complete  upon 
receipt. 

(b)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by: 

(1)  Affidavit  of  the  individual  serving 
the  complaint  by  delivery; 

(2)  A  United  States  Postal  Service 
return  receipt  card  acknowledging 
receipt  or 

(3)  Written  acknowledgment  of  receipt 
by  the  defendant  or  the  defendant's 
representative. 

9521.9    Answer. 

(a)  The  defendant  may  request  a 
hearing  by  filing  an  ajswer  with  tbe 
reviewing  official  within  30  days  of 
service  of  the  complaint  An  answer 
shall  be  deemed  to  be  a  request  for 
hearing. 

(b)  In  the  answer,  the  defendant 

(1)  Shall  admit  or  deny  each  of  the 
allegations  of  liability  made  in  the 
complaint 

(2)  Shall  state  any  defease  on  which 
the  defendant  uMends  to  rely; 

(3)  May  state  any  reasons  wrfay  the 
defendant  contends  that  the  penalties 
and  assessments  shooid  be  less  than  the 
statutory  maxtmam:  and 

(4)  ShaU  state  the  name,  address,  and 
telephone  nunber  of  the  person 
authorized  by  Ate  defendant  to  act  as 
defendant's  representative,  if  say. 

(c)  If  the  defendant  is  isiable  to  file  an 
answer  meeting  tbe  requirements  of 
paragraph  (b)  of  this  section  within  the 
time  provided,  the  defendant  may, 
before  tbe  expiration  of  90  days  from 
service  of  tbe  complaint,  file  with  the 
reviewing  official  a  general  answer 
denying  liability  and  requesting  a 


4764 Federal  Register  /  Vol.  56.  No.  25  /  Wednesday.  February  6.  1991  /  Proposed  Rules 


hearing,  and  a  request  for  an  extension 
of  time  within  which  to  file  an  answer 
meeting  the  requirements  of  paragraph 

(b)  of  this  section.  The  reviewing  official 
shall  file  promptly  with  the  ALJ  the 
complaint,  the  general  answer  denying 
liability,  and  the  request  for  an 
extension  of  time  as  provided  in 

§  521.11.  For  good  cause  shown,  the  ALJ 
may  grant  the  defendant  up  to  30 
additional  days  within  which  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section. 

§521.10    Default  upon  faHur*  to  fl>«  an 
an«w«r. 

(a)  If  the  defendant  does  not  file  an 
answer  within  the  time  prescribed  in 
§  521.9(a],  the  reviewing  official  may 
refer  the  complaint  to  the  ALJ. 

(b)  Upon  the  referral  of  the  complaint, 
the  ALJ  shall  promptly  serve  on 
defendant  in  the  manner  prescribed  in 

§  521.8,  a  notice  that  an  initial  decision 
will  be  issued  under  this  section. 

(c)  The  ALJ  shall  assume  the  facts 
alleged  in  the  complaint  to  be  true,  and, 
if  such  facts  establish  liability  under 

f  521.3,  the  AL]  shall  issue  an  initial 
decision  imposing  the  maximum  amount 
of  penalties  and  assessments  allowed 
under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer,  the  defendant  waives  any  right 
to  further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 

(c)  of  this  section,  and  the  initial 
decision  shall  become  final  and  binding 
upon  the  parties  30  days  after  it  is 
issued. 

(e)  If,  before  such  an  initial  decision 
becomes  final,  the  defendant  files  a 
motion  with  the  AL)  seeking  to  reopen 
on  the  grounds  that  extraordinary 
circumstances  prevented  the  defendant 
from  filing  an  answer,  the  initial 
decision  shall  be  stayed  pending  the 
AL}'s  decision  on  the  motion. 

(f)  If.  on  such  motion,  the  defendant 
can  demonstrate  extraordinary 
circumstances  excusing  the  failure  to  file 
a  timely  answer,  the  AL)  shall  withdraw 
the  initial  decision  in  paragraph  (c)  of 
this  section,  if  such  a  decision  has  been 
issued,  and  shall  grant  the  defendant  an 
opportunity  to  answer  the  complaint. 

(g)  A  decision  of  the  AL)  denying 
defendant's  motion  under  paragraph  (e) 
of  this  section  is  not  subject  to 
reconsideration  under  i  521.38. 

(h]  The  defendant  may  appeal  to  the 
Director  the  decision  denying  a  motion 
to  reopen  by  filing  a  notice  of  appeal 
with  the  Director  within  15  days  after 
the  ALJ  denies  the  motion.  The  timely 
filing  of  a  notice  of  appeal  shall  stay  the 
initial  decision  until  the  Director  decides 
the  issue. 


(i)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  Director,  the 
AL)  shall  forward  the  record  of  the 
proceeding  to  the  Director. 

(j)  The  Director  shall  decide 
expeditiously  whether  extraordinary 
circumstances  excuse  the  defendant's 
failure  to  file  a  timely  answer  based 
solely  on  the  record  before  the  AL). 

(k)  If  the  Director  decides  that 
extraordinary  circumstances  excused 
the  defendant's  failure  to  file  a  timely 
answer,  the  Director  shall  remand  the 
case  to  the  AL)  with  instructions  to 
grant  the  defendant  an  opportunity  to 
answer. 

(1)  If  the  Director  decides  that  the 
defendant's  failure  to  file  a  timely 
answer  is  not  excused,  the  Director  shall 
reinstate  the  initial  decision  of  the  AL). 
which  shall  become  final  and  binding 
upon  the  parties  30  days  after  the 
Director  issues  such  decision. 

S  521.1 1    Referral  of  complaint  and  answer 
totheAU. 

Upon  receipt  of  an  answer,  the 
reviewing  official  shall  file  the 
complaint  and  answer  with  the  ALJ. 

§521.12    Notice  Of  heartno. 

(a)  When  the  ALJ  receives  the 
complaint  and  answer,  the  AL)  shall 
promptly  serve  a  notice  of  hearing  upon 
the  defendant  in  the  manner  prescribed 
by  §  521.8.  At  the  same  time,  the  AL) 
shall  send  a  copy  of  such  notice  to  the 
representative  for  the  Government. 

(b)  Such  notice  shall  include: 

(1)  The  tentative  time  and  place,  and 
the  nature  of  the  hearing; 

(2)  The  legal  authority  and  jurisdiction 
under  which  the  hearing  is  to  be  held; 

(3)  The  matters  of  fact  and  law  to  be 
asserted: 

(4)  A  description  of  the  procedures  for 
the  conduct  of  the  hearing; 

(5)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
Government  and  of  the  defendant,  if 
any;  and 

(6)  Such  other  matters  as  the  ALJ 
deems  appropriate. 

§521.13    Parties  to  ttie  hearing. 

(a)  The  parties  to  the  hearing  shall  be 
the  defendant  and  USIA. 

(b)  Pursuant  to  31  U.S.C.  3730(c)(5),  a 
private  plaintiff  under  the  False  Claims 
Act  may  participate  in  these 
proceedings  to  the  extent  authorized  by 
the  provisions  of  that  Act. 

§521.14    Separation  Of  functions. 

(a)  The  investigating  official,  the 
reviewing  official,  and  any  employee  or 
agent  of  USIA  who  takes  part  in 
investigating,  preparing,  or  presenting  a 
particular  case  may  not,  in  such  case  or 
a  factually  related  case: 


(1)  Participate  in  the  hearing  as  the 
ALJ; 

(2)  Participate  or  advise  in  the  initial 
decision  or  the  review  of  the  initial 
decision  by  the  Director,  except  as  a 
witness  or  representative  in  public 
proceedings;  or 

(3)  Make  the  collection  of  penalties 
and  assessments  under  31  U.S.C.  3806. 

(b)  The  ALJ  shall  not  be  responsible 
to,  or  subject  to,  the  supervision  or 
direction  of  the  investigating  official  or 
the  reviewing  official, 

(c)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  representative  for 
the  Government  may  be  employed 
anywhere  in  USIA,  including  in  the 
offices  of  either  the  investigating  official 
or  the  reviewing  official. 

§  521.15    Ex  parte  contracts.  - 

No  party  or  person  (except  employees 
of  the  ALJ's  office)  shall  communicate  in 
any  way  with  the  ALJ  on  any  matter  at 
issue  in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 

§521.16    Disqualification  of  reviewing 
official  or  AU. 

(a)  A  reviewing  official  or  ALJ  in  a 
particular  case  may  disqualify  himself 
or  herself  at  any  time. 

(b)  A  party  may  file  with  the  ALJ  a 
motion  for  disqualification  of  a 
reviewing  official  or  ALJ.  Such  motion 
shall  be  accompanied  by  an  affidavit 
alleging  personal  bias  or  other  reason 
for  disqualification. 

(c)  Such  motion  and  affidavit  shall  be 
filed  promptly  upon,  the  party's 
discovery  of  reasons  requiring 
disqualification,  or  such  objections  shall 
be  deemed  waived. 

(d)  Such  affidavit  shall  state  specific 
facts  that  support  the  party's  belief  that 
personal  bias  or  other  reason  for 
disqualification  exists  and  the  time  and 
circumstances  of  the  party's  discovery 
of  such  facts.  It  shall  be  accompanied  by 
a  certificate  of  the  representative  of 
record  that  it  is  made  in  good  faith. 

(e)  Upon  the  filing  of  such  a  motion 
and  affidavit,  the  ALJ  shall  proceed  no 
further  in  the  case  until  he  or  she 
resolves  the  matter  of  disqualification  in 
accordance  with  paragraph  (f)  of  this 
section. 

(0(1)  If  the  ALJ  determines  that  the 
reviewing  official  is  disqualified,  the  ALJ 
shall  dismiss  the  complaint  without 
prejudice. 
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(2)  If  the  ALJ  disqualifies  himself  or 
herself,  the  case  shall  re  reassigned 
promptly  to  another  ALJ. 

(3)  If  the  ALi  denies  a  motion  to 
disqualify,  the  Director  may  determine 
the  matter  only  as  part  of  his  or  her 
review  of  the  initial  decision  upon 
appeal,  if  any. 

§521.17    Rigfits  of  panies. 

Except  as  otherwise  limited  by  this 
part,  all  parties  may: 

(a)  Be  accompanied,  represented,  and 
advised  by  a  representative; 

(b)  Participate  in  any  conference  held 
by  the  ALJ; 

(c)  Conduct  discovery; 

(d)  Agree  to  stipulations  of  fact  or 
law,  which  shall  be  made  part  of  the 
record. 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(f)  Present  and  cross-examine 
witnesses; 

(g)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  ALJ;  and 

(h)  Sobmit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  after  the  hearing. 

§521.1S    Auttiority  of  ttte  AU. 

(a)  The  ALJ  shall  conduct  a  iair  and 
impartial  hearing,  avoid  delay,  maintain 
order,  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  The  ALJ  may: 

(I]  Set  and  change  the  date,  time  and 
place  of  the  hearing  upon  reasonaUe 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations; 

(5)  Isstie  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings; 

(6)  Rule  on  motions  and  other 
procedural  matters; 

(7)  Regulate  the  scope  and  thne  of 
discovery; 

(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties; 

(9)  Examine  witnesses; 

(10)  Receive,  rule  on,  exckde,  or  hmit 
evidence; 

(II)  Upon  motion  of  a  party,  take 
official  notice  of  facts; 

(12)  Upon  motion  of  a  party,  decide 
cases,  ia  whole  or  in  pari  by  sumnary 
jud^ent  where  there  is  no  disputed 
issue  of  material  fact; 

(13)  Conduct  any  conference, 
arguraeot,  or  hearing  oa  motions  ia 
person  or  by  te)eiriiOHe;«nd 


(14)  Exercise  such  other  authority  as 
is  necessary  to  carry  out  the 
responsibilities  of  the  AL)  uader  this 
part. 

(c)  The  ALJ  does  not  have  the 
authority  to  find  Federal  Statues  w 
regulations  invalid. 

§  521.19    Prehearing  conferences. 

(a)  The  ALJ  may  schedule  prehearing 
conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
ALJ  shaD  schedule  at  leasl  one 
prehearing  conference  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  The  ALJ  may  use  prehearing 
conferences  to  discuss  the  following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement; 

(3)  Stipulations  and  admissions  of  fact 
or  as  to  the  contents  and  authenticity  of 
documents; 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record; 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  only  documentary  evidence 
(subject  to  the  objection  of  other  parties) 
and  written  argument; 

(6)  Limitation  of  the  number  of 
witnesses; 

(7)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits; 

(8)  Discovery; 

(9)  The  time  and  place  for  the  hearing; 
and 

(10)  Such  other  matters  as  may  tend  to 
expedite  the  fair  aiui  just  disposition  of 
the  proceedings. 

(d)  The  AL}  shall  issue  an  order 
containing  all  matters  agreed  upcm  by 
the  parties  or  ordered  by  the  ALJ  at  a 
prehearing  conference. 

§  521.20    Disclosure  of  documenta. 

(a)  Upon  written  request  to  the 
reviewing  official,  the  defendant  may 
review  any  relevant  and  material 
documents,  transcripts,  records,  and 
other  materials  that  relate  to  the 
allegations  set  out  in  the  complaint  and 
upon  which  the  findings  and  conclusions 
of  the  investigating  official  under 

§  521.4(b)  are  based,  unless  such 
documents  are  subject  to  a  privilege     • 
under  Federal  law.  Upon  payment  of 
fees  for  duplication,  the  defendant  may 
obtain  copies  of  such  documents. 

(b)  Upon  written  request  to  the 
reviewing  official,  the  defendant  aiso 
may  obtain  a  copy  of  all  exculpatory 
information  ia  the  possession  of  the 
reviewing  official  or  investigating 
official  relatiog  to  the  aUegatioos  in  the 
complaint,  even  if  it  is  contained  in  a 


document  that  would  otherwise  be 
privileged,  if  the  document  wotdd 
otherwise  be  fHirileged,  only  that 
portion  containing  excBJpatory 
information  most  be  disclosed. 

(c)  The  notice  sent  to  the  Attorney 
General  from  the  reviewing  official  as 
described  in  i  521.5  is  not  discoverable 
under  any  circamstances. 

(d)  The  defendant  may  file  a  motion  to 
compel  diaclosure  of  the  document 
subject  to  the  provisions  of  this  section. 
Such  a  motion  may  only  be  filed  with 
the  ALJ  following  the  filing  of  an  answer 
pursuant  to  (521.9. 

§521.21    Discovery. 

(a)  The  following  types  of  discovery 
are  authorized: 

(1)  Requests  for  production  of 
documents  for  inspeciton  and  copying: 

(2)  Requests  for  admissions  of  the 
authenticity  of  any  relevant  document  or 
the  truth  of  any  relevant  fact; 

(3)  Written  interrogatories;  and 

(4)  Depositions. 

(b)  For  the  purpose  of  this  section  and 
S  521.22  and  §  521.23,  the  term 
"documents"  includes  information, 
documents,  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
documentary  evidence.  Nothing 
contained  herein  shall  be  interpreted  to 
require  the  creation  of  a  document. 

(c)  Unless  mutually  agreed  to  by  the 
parties,  discovi-ry  i«  available  only  as 
ordered  by  the  ALJ.  i  he  ALJ  shall 
regulate  the  timing  of  discovery. 

(d)  Motions  for  discovery: 

(1)  A  party  seeking  discovery  may  file 
a  motion  with  the  AL).  Such  a  motion 
shall  be  accompanied  by  a  copy  of  the 
requested  discovery,  or  in  the  case  of 
depositions,  a  sumniary  of  the  scope  of 
the  proposed  deposition. 

(2)  Within  ten  days  of  service  a  party 
may  file  an  opposition  to  the  motion 
and/or  a  motion  for  protective  order  as 
provided  §  521.24. 

(3)  The  ALJ  may  grant  a  motion  for 
discovery  only  if  the  ALJ  finds  that  the 
discovery  sought: 

(i)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  consideration  of  the 
issues; 

(ii)  Is  not  unduly  cosdy  or 
burdensome; 

(iii)  Will  not  unduly  delay  the 
proceeding;  and 

(iv)  Does  not  seek  privileged 
information. 

(4)  The  harden  of  showing  that 
discovery  shooid  be  allow^  i*  on  the 
party  seeking  discovery. 

(5)  The  AL)  may  grant  discovery 
subject  to  a  protective  order  under 
S  521.24. 

(e)  Deposition: 
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(1)  If  a  motion  for  deposition  is 
granted,  the  AL|  shall  issue  a  subpoena 
for  the  deponent,  which  may  require  the 
deponent  to  produce  documents.  The 
subpoena  shall  specify  the  time  and 
place  at  which  the  deposition  will  be 
held. 

(2)  The  party  seeking  to  depose  shall 
serve  the  subpoena  in  the  manner 
prescribed  in  9  521.8. 

(3)  The  deponent  may  file  with  the 
ALJ  a  motion  to  quash  the  subpoena  or  a 
motion  for  a  protective  order  within  ten 
days  of  service. 

(4)  The  party  seeking  to  dispose  shall 
provide  for  the  taking  of  a  verbatim 
transcript  of  the  deposition  which  it 
shall  make  available  to  all  other  parties 
for  inspection  and  copying. 

(f)  Each  party  shall  bear  its  own  costs 
of  discovery. 

§521.22    Exclnng*  Of  wttncM  lists, 
statsmsnts  and  MMbtts. 

(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  may  be  ordered 
by  the  ALJ.  the  parties  shall  exchange 
witness  lists,  copies  of  prior  statements 
of  proposed  witnesses,  and  copies  of 
proposed  hearing  exhibits,  including 
copies  of  any  written  statements  that 
the  party  intends  to  offer  in  lieu  of  live 
testimony  in  accordance  with 

9  521.33(b].  At  the  time  the  above 
documents  are  exchanged,  any  party 
that  intends  to  rely  on  the  transcript  of 
deposition  testimony  in  lieu  of  live 
testimony  at  the  hearing,  if  permitted  by 
the  AL).  shall  provide  each  party  with  a 
copy  of  the  specific  pages  of  the 
transcript  it  intends  to  introduce  into 
evidence. 

(b)  !f  a  party  objects,  the  ALJ  shall  not 
admit  into  evidence  the  testimony  of 
any  witness  whose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  the  opposing  party  as 
provided  above,  unless  the  ALJ  Hnds 
good  cause  for  the  failure  or  that  there  is 
no  prejudice  to  the  objecting  party. 

(c)  Unless  another  party  objects 
within  the  time  set  by  the  ALJ, 
documents  exchanged  in  accordance 
with  paragraph  (a]  of  this  section  shall 
be  deemed  to  be  authentic  for  the 
purpose  of  admissibility  at  the  hearing. 

9  52 1 .23    Subpoenas  for  attendance  at 
ftaaring. 

(a)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  ALJ  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  documents  at  the 
hearing. 


(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  therefor  not  less 
than  15  days  before  the  date  fixed  for 
the  hearing  unless  otherwise  allowed  by 
the  ALJ  for  good  cause  shown.  Such 
request  shall  specify  any  documents  to 
be  produced  and  shall  designate  the 
witnesses  and  describe  the  address  and 
location  thereof  with  sufficient 
particularity  to  permit  such  witnesses  to 
be  found. 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is  to 
appear  and  any  documents  the  witness 
is  to  produce. 

(e)  The  party  seeking  the  subpoena 
shall  serve  jt  in  the  manner  prescribed 
in  9  521.8.  A  subpoena  on  a  party  or 
upon  an  individual  under  the  control  of 
a  party  may  be  served  by  first  class 
mail. 

(f)  A  party  or  individual  to  whom  the 
subpoena  is  directed  may  file  with  the 
ALJ  a  motion  to  quash  the  subpoena 
within  ten  days  after  service  or  on  or 
before  the  time  specified  in  the 
subpoena  for  compliance  if  it  is  less 
than  ten  days  after  service. 

9  52 1 .24    Protectlva  order. 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  an  opposing  party 
or.  with  respect  to  the  hearing,  seeking 
to  limit  the  availability  or  disclosure  of 
evidence. 

(b)  In  issuing  a  protective  order,  the 
ALJ  may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or  expense, 
including  one  or  more  of  the  following: 

(1)  That  the  discovery  not  be  had: 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place: 

(3)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested; 

(4)  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters: 

(5)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  ALJ; 

(6)  That  the  contents  of  discovery  or 
evidence  be  sealed: 

(7)  That  a  deposition  after  being 
sealed  be  opened  only  by  order  of  the 
ALJ; 

(8)  That  a  trade  secret  or  other 
confidential  research,  development, 
commercial  information,  or  facts 
pertaining  to  any  criminal  investigation, 
proceeding  or  other  administrative 
investigation  not  be  disclosed  or  be 
disclosed  only  in  a  designated  way;  or 


(9)  That  the  parties  simultaneously  file 
specified  documents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  ALJ. 

§521.25    Fees. 

The  party  requesting  a  subpoena  shall 
pay  the  cost  of  the  fee  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  the  United  States  District 
Court.  A  check  for  witness  fees  and 
mileage  shall  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  USIA,  a 
check  for  witness  fees  and  mileage  need 
not  accompany  the  subpoena. 

9  52 1 .26    Form,  filing  and  service  of 
papers. 

(a)  Form.  (1)  Documents  filed  with  the 
ALJ  shall  include  an  original  and  two 
copies. 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
case  number  assigned  by  the  ALJ,  and  a 
description  of  the  paper  (e.g..  motion  to 
quash  subpoena). 

(3)  Every  pleading  and  paper  shall  be 
signed  by,  and  shall  contain  the  address 
and  telephone  number  of,  the  party  or 
the  person  on  whose  behalf  the  paper 
was  filed,  or  his  or  her  representative. 

(4)  Papers  are  considered  filed  when 
they  are  mailed.  Date  of  mailing  may  be 
established  by  a  certificate  from  the 
party  or  its  representative  or  by  proof 
that  the  document  was  sent  by  certified 
or  registered  mail. 

(b)  Service.  A  party  filing  a  document 
with  the  ALJ  shall,  at  the  time  of  filing, 
serve  a  copy  of  such  document  on  every 
other  party.  Service  upon  any  party  of 
any  document  other  than  those  required 
to  be  served  as  prescribed  in  §  521.8, 
shall  be  made  by  delivering  a  copy  or  by 
placing  a  copy  of  the  document  in  the 
United  States  mail,  postage  prepaid,  and 
addressed  to  the  party's  last  known 
address.  When  a  party  is  represented  by 
a  representative,  service  shall  be  made 
upon  such  representative  in  lieu  of  the 
actual  party. 

(c)  Proof  of  service.  A  certificate  of 
the  individual  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  manner  of  service,  shall  be 
proof  of  service. 

§521.27    Computation  of  time. 

(a)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
hereunder,  the  time  begins  with  the  day 
following  the  act.  event,  or  default,  and 
includes  the  last  day  of  the  period, 
unless  it  is  a  Saturday.  Sunday,  or  legal 
holiday  observed  by  the  Federal 
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Goveroment,  ki  which  event  H  i 
the  next  boaiinn  day. 

(b)  When  the  period  al  tane  ailovred  is 
less  than  seven  days,  intermediate 
Saturdays,  Sundays,  and  legal  holidays 
observed  by  the  Federal  Government 
shall  be  excluded  from  the  computatioa. 

(c)  Where  a  docnraeirt  has  been 
served  at  imued  by  placing  it  in  the 
mail,  an  additional  five  days  will  be 
added  to  the  time  permitted  for  any 
response. 

9521.2S    Motions. 

(a)  Any  application  to  the  AL)  for  an 
order  or  ruling  rfiell  be  by  motion. 
Motions  shall  state  the  relief  sought,  the 
authority  relied  upon,  and  the  facts 
alleged,  and  shall  be  filed  with  the  AL) 
and  served  on  all  other  parties. 

(bj  Except  for  motions  made  during  a 
prehearing  conferenced  or  at  the 
hearing,  all  motions  shall  be  in  writing. 
The  AL)  may  require  that  oral  motions 
be  rediK:ed  to  writing. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  AL),  any  party  may 
file  a  response  to  such  motion. 

(d)  The  AL)  may  not  grant  a  written 
motion  before  the  time  for  filij^ 
responses  thereto  has  expired,  except 
upon  consent  of  the  parties  or  following 
a  hearing  on  the  motion,  but  may 
overrule  or  deny  such  laotion  w^out 
awaiting  a  response. 

(e)  The  AL)  shall  make  a  reasonable 
effort  to  dispose  of  all  outstandii^ 
motions  prior  to  the  b^inning  of  the 
hearing. 

9521.29   SanctioiM. 

(a)  The  AL)  may  sanction  a  person, 
including  any  party  or  representative 
for 

(1)  Failing  to  comply  with  an  order, 
rule,  or  procedure  governing  the 
proceeding; 

(2)  Failing  to  prosecute  or  defend  an 
action:  or 

(3)  Engaging  ia  other  ndaooaduct  that 
interferes  with  the  speedy,  orderly,  or 
fair  conduct  (rf  the  hearing. 

(b)  Any  such  sanctioa,  including  but 
not  limited  to  those  tialed  ia  paragraphs 
(c],  (d),  and  (e)  of  tiUs  section,  shall 
reasonably  relate  to  the  severity  aid 
nature  of  die  faihire  or  miscondoct 

(c)  When  a  party  £ails  to  canq)ly  with 
an  ccder,  iadwfiqg  ffii  onkr  fioT  tidc^  a 
dcpoattion,  the  prodacdoD  of  evidence 
within  Ihe  party't  canlral.  or  a  leqaest 
for  adarissioa.  tlM  AL)  nMj: 

(1)  Draw  am  inierenoe  ia  favor  of  the 
requestiag  party  with  refaid  to  the 
informatiOB  soui^ 

(2)  la  the  case  ef  re«|tteste  far 
admiaskm,  daHt  each  amtler  el  wU^ 


an  admission  is  requested  to  be 
admitted; 

(3)  IVohibit  the  party  fsibng  to  comply 
with  SQch  order  from  introducing 
evidence  concerning,  or  otherwise 
relying  upon,  testimony  relating  to  the 
information  sought;  and 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  such  request. 

(d)  If  a  party  fails  to  prosecute  or 
defend  an  action  under  this  part 
commenced  by  service  of  a  notice  of 
hearing,  the  AIJ  may  dissriss  the  action 
or  may  issue  an  initial  decision  imposing 
penalties  and  assessements. 

(e)  The  AL)  may  refuse  to  consider 
any  motion,  request,  response,  brief  or 
other  document  which  is  not  filed  in  a 
timely  fashion. 

9521.30   The  kearkig  and  burden  of  proof. 

(a)  The  AL)  shall  condact  a  hearing  on 
the  record  in  order  to  determine  vrhether 
the  defendant  is  liable  for  a  dvil  penalty 
or  assessment  under  f  521.3,  and  if  so, 
the  appropriate  amount  of  any  such  dvil 
penalty  or  assessment  considering  any 
aggravating  or  mitigating  factors. 

(b)  USIA  shall  fmovde  defendant's 
liability  and  any  aggravating  factors  by 
a  preponderraice  of  the  evideace. 

(c)  The  defendant  shall  prove  any 
a£Einnative  defenses  and  any  mitigating 
factors  by  a  preponderance  of  die 
evidence. 

(d)  The  hearing  dull  be  open  to  the 
public  miless  otherwise  onlered  by  the 
AL)  for  good  cause  shown. 

9  521.31    Determining  Ate  aaiOMnt  of 
penalties  and  assessement*. 

(a)  In  determining  an  appropriate 
amount  al  dvil  penalties  and 
assessments,  the  AIj  and  die  Director, 
upon  i4>peal.  should  evaluate  any 
circinnstances  that  mitigate  or  aggravate 
the  violation  and  should  articulate  in 
their  opinions  fke  reasons  that  support 
the  penalties  and  assessasaUs  they 
impose.  Because  of  the  intaagifc^  costs 
of  fraud,  the  expense  of  ievestifating 
such  conduct,  mid  the  need  to  deter 
others  who  might  be  similarly  tempted, 
ordinarily  douUe  damages  and  a 
significant  civil  penalty  should  be 
imposed. 

(b)  Akhowgh  net  cxhanetive.  the 
following  factors  are  among  those  that 
may  influence  the  AL)  and  the  Director 
in  determining  fte  amotml  of  penalties 
and  asseasnMBts  to  impoee  with  respect 
to  the  DBsconduct  (i.e.,  die  fsise, 
ficttttous^  or  baodaient  daina  or 
statement^  ckacgad  ia  the  oemplaint 

(1)  Ihe  nanbcr  of  false,  ftctitioua,  or 
fraodnleat  daiaa  or  stalennBls; 

(2)  The  tiau  period  artar  wUdi  i 
daims  or  atatameats  were  owdte; 


(3)  The  de^  ef  (he  defendant's 
culpabihty  with  respect  to  the 
misconduct: 

(4)  The  amount  of  money  or  the  value 
of  the  property,  servkes,  or  benefit 
falsely  claimed; 

(5)  The  value  of  the  Goverranent's 
actual  loss  as  a  residt  of  the  misconduct, 
including  foreseesUe  consequential 
damages  and  the  costs  of  investigation; 

(6)  The  relationship  of  the  amount 
imposed  as  civil  penalties  to  the  amount 
of  the  Government's  loss: 

(7)  The  potential  or  actual  impact  of 
the  miscoiniuct  upon  national  defense, 
public  healdi  or  safety,  or  pubHc 
confidence  in  the  management  of 
Government  programs  and  operations, 
including  particularly  the  impact  on  the 
intended  beneficiaries  of  such  programs; 

(8)  Whether  the  defendant  has 
engaged  in  a  pattern  of  the  same  or 
similar  misconduct; 

f9)  Whether  the  defendant  attempted 
to  conceal  the  miscondnct; 

(10)  The  degree  to  which  the 
defendant  has  involved  others  in  the 
misconduct  or  in  concealing  it 

(11)  Where  the  misconduct  of 
employees  of  agents  is  imputed  to  die 
defendant,  the  extent  to  which  the 
defendant's  practices  fostered  or 
attempted  to  preclude  such  misconduct; 

(12)  Whether  die  defendant 
cooperated  in  or  obstructed  an 
investigation  of  the  misconduct 

(13)  Whether  the  defendant  assisted 
in  identifying  and  prosecuting  other 
wrongdoers; 

(14)  The  complexity  of  the  program  or 
transaction,  and  the  degree  of  the 
defendant's  sophistication  with  respect 
to  it,  induding  the  extent  of  defendant's 
prior  participation  in  the  program  or  in 
similar  transactions; 

(15)  Wfaedier  die  defendant  has  been 
found,  in  any  criminal,  dvd.  or 
administrative  proceeding,  to  have 
engaged  in  similar  miscondud  or  to 
have  dealt  dishonestly  with  the 
Government  of  the  United  States  or  of  a 
State,  directfy  or  indirectly;  and 

(10)  The  need  to  deter  the  defendant 
and  odiers  from  engaging  in  the  same  or 
similar  miscondnct. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  AL)  or  die 
Director  from  considering  any  other 
factors  that  in  any  given  case  may 
midgate  or  aggravate  the  offense  for 
which  penalties  and  assessments  are 
imposed. 


952142   LaeaOonod 
(a)  Tile  hearing  nay  be  held: 
(tj  In  amy  Jadidai  district  of  the 
United  States  hi  which  the  dcfendent 
resides  or  transacts  business; 
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(2)  In  any  judicial  district  of  the 
United  States  in  which  the  claim  or 
statement  in  issue  was  made;  or 

(3]  In  such  other  place  as  may  be 
agreed  upon  by  the  defendant  and  the 
ALJ. 

(b)  Each  party  shall  have  the 
opportunity  to  present  arguments  with 
respect  to  the  location  of  the  hearing. 

(c)  The  hearing  shall  be  held  at  the 
place  and  at  the  time  ordered  by  the 
ALJ. 

§521.33    WttncMM. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  the 
hearing  shall  be  given  orally  by 
witnesses  undfer  oath  or  affirmation. 

(b)  At  the  discretion  of  the  ALJ, 
testimony  may  be  admitted  in  the  form 
of  a  written  statement  or  deposition. 
Any  such  written  statement  must  be 
provided  to  all  other  parties  along  with 
the  last  known  address  of  such  witness. 
in  a  manner  which  allows  sufficient  time 
for  other  parties  to  subpoena  such 
witness  for  cross-examination  at  the 
hearing.  Prior  written  statements  of 
witnesses  proposed  to  testify  at  the 
hearing  and  deposition  transcripts  shall 
be  exchanged  as  provided  in  §  521.22(a). 

(c)  The  ALJ  shall  exercise  reasonable 
control  over  the  mode  and  order  of 
interrogating  witnesses  and  presenting 
evidence  so  as  to  (1)  Make  the 
interrogation  and  presentation  effective 
for  the  ascertainment  of  the  truth.  (2) 
avoid  needless  consumption  of  time,  and 
(3)  protect  witnesses  from  harassment  or 
undue  embarrassment. 

(d)  The  ALJ  shall  permit  the  parties  to 
conduct  such  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts. 

(e)  At  the  discretion  of  the  ALJ,  a 
witness  may  be  cross-examined  on 
matters  relevant  to  the  proceeding 
without  regard  to  the  scope  of  his  or  her 
direct  examination.  To  the  extent 
permitted  by  the  AL),  cross-examination 
on  matters  outside  the  scope  of  direct 
examination  shall  be  conducted  in  the 
manner  of  direct  examination  and  may 
proceed  by  leading  questions  only  if  the 
witness  is  a  hostile  witness,  an  adverse 
party,  or  a  witness  identiOed  with  an 
adverse  party. 

(f)  Upon  motion  of  any  party,  the  ALJ 
shall  order  witnesses  excluded  so  that 
they  cannot  hear  the  testimony  of  other 
witnesses.  This  rule  does  not  authorize 
exclusion  of: 

(1)  A  party  who  is  an  individual; 

(2)  In  the  case  of  a  party  that  is  not  an 
individual  an  officer  or  employee  of  the 
party  appearing  for  the  entity  pro  se  or 
designated  by  the  party's  representative; 
or 


(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  the  Government 
engaged  in  assisting  the  representative 
for  the  Government. 

S  521.34    Evlttonc*. 

(a)  The  ALJ  shall  determine  the 
admissibility  of  evidence. 

(b)  Except  as  provided  in  this  part,  the 
ALJ  shall  not  be  bound  by  the  Federal 
Rules  of  Evidence.  However,  the  ALJ 
may  apply  the  Federal  Rules  of 
Evidence,  where  appropriate,  e.g.,  to 
exclude  unreliable  evidence. 

(c)  The  ALJ  shall  exclude  irrelevant 
and  immaterial  evidence. 

(d)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  consideration  of  undue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Although  relevant,  evidence  may 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(f)  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
inadJnissible  to  the  extent  provided  in 
Rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  ALJ  shall  permit  the  parties  to 
introduce  rebuttal  witnesses  and 
evidence. 

(h)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the  ALJ 
pursuant  to  S  521.24. 

§521.35    The  record. 

(a)  The  hearing  will  be  recorded  and 
transcribed.  Transcripts  may  be 
obtained  following  the  hearing  from  the 
ALJ  at  a  cost  not  to  exceed  the  actual 
cost  of  duplication. 

(b)  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing,  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
record  for  the  decision  by  the  ALJ  and 
the  Director. 

(c)  The  record  of  the  hearing  may  be 
inspected  and  copied  (upon  payment  of 
a  reasonable  fee)  by  anyone,  unless 
otherwise  ordered  by  the  ALJ  pursuant 
to  S  521.24. 

§521.36    Post  h«aring  brf«f«. 

The  ALJ  may  require  the  parties  to  file 
post-hearing  briefs.  In  any  event,  any 
party  may  file  a  post-hearing  brief.  The 
ALJ  shall  fix  the  time  for  filing  briefs,  at 
a  time  not  exceeding  60  days  from  the 
date  the  parties  receive  the  transcript  of 
the  hearing  or,  if  applicable,  the 
stipulated  record.  Such  briefs  may  be 


accompanied  by  proposed  findings  of 
fact  and  conclusions  of  law.  The  ALJ 
may  permit  the  parties  to  file  reply 
briefs, 

§521.37    Initial  decision. 

(a)  The  ALJ  shall  issue  an  initial 
decision  based  only  on  the  record, 
which  shall  contain  findings  of  fact, 
conclusions  of  law,  and  the  amount  of 
any  penalties  and  assessments  imposed. 

(b)  The  findings  of  fact  shall  include  a 
finding  on  each  of  the  following  issues: 

(1)  Whether  the  claims  or  statements 
identified  in  the  complaint,  or  any 
porfion  thereof,  violate  §521.3; 

(2)  If  the  person  is  liable  for  penalties 
or  assessments,  the  appropriate  amount 
of  any  such  penalties  or  assessments, 
considering  any  mitigating  or 
aggravating  factors  that  he  or  she  finds 
in  the  case,  such  as  those  described  in 

§  521.31. 

(c)  The  ALJ  shall  promptly  serve  the 
initial  decision  on  all  parties  within  90 
days  after  the  time  for  submission  of 
post-hearing  briefs  and  reply  briefs  (if 
permitted)  has  expired.  The  ALJ  shall  at 
the  same  time  serve  all  parties  with  a 
statement  describing  the  right  of  any 
defendant  determined  to  be  liable  for  a 
civil  penalty  or  assessment  to  file  a 
motion  for  reconsideration  with  the  ALJ 
or  a  notice  of  appeal  with  the  Director.  If 
the  ALJ  fails  to  meet  the  deadline 
contained  in  this  paragraph,  he  or  she 
shall  notify  the  parties  of  the  reason  for 
the  delay  and  shall  set  a  new  deadline. 

(d)  Unless  the  initial  decision  of  the 
ALJ  fs  timely  appealed  to  the  Director, 
or  a  motion  for  reconsideration  of  the 
initial  decision  is  timely  filed,  the  initial 
decision  shall  constitute  the  final 
decision  of  the  Director  and  shall  be 
final  and  binding  on  the  parti6s  30  days 
after  it  is  issued  by  the  ALJ. 

§  52 1 .38    Reconsideration  of  Initial 
decision. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  any  party  may  file  a 
motion  for  reconsideration  of  the  initial 
decision  within  20  days  of  receipt  of  the 
initial  decision.  If  service  was  made' by 
mail,  receipt  will  be  presumed  to  be  five 
days  from  the  date  of  mailing  in  the 
absence  of  contrary  proof. 

(b)  Every  such  motion  must  set  forth 
the  matters  claimed  to  have  been 
erroneously  decided  and  the  nature  of 
the  alleged  errors.  Such  motions  shall  be 
accompanied  by  a  supporting  brief. 

(c)  Responses  to  such  motions  shall  be 
allowed  only  upon  request  of  the  ALJ. 

(d)  No  party  may  file  a  motion  for 
reconsideration  of  an  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 
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(e)  The  ALJ  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(f)  If  the  ALJ  denies  a  motion  for 
reconsideration,  the  initial  decision  shall 
constitute  the  final  decision  of  the 
Director  and  shall  be  final  and  binding 
on  the  parties  30  days  after  the  ALJ 
denies  the  motion,  unless  the  initial 
decision  is  timely  appealed  to  the 
Director  in  accordance  with  S  521.39. 

(g)  If  the  ALJ  issues  a  revised  initial 
decision,  that  decision  shall  constitute 
the  final  decision  of  the  Director  and 
shall  be  final  and  binding  on  the  parties 
30  days  after  it  is  issued,  unless  it  is 
timely  appealed  to  the  Director  in 
accordance  with  §  521.39. 

§521.39    AppMl  to  the  USIA  Director. 

(a)  Any  defendant  who  has  filed  a 
timely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  civil 
penalty  or  assessment  may  appeal  such 
decision  to  the  USIA  Director  in 
accordance  with  this  section. 

(b)(1)  A  notice  of  appeal  may  be  filed 
at  any  time  within  30  days  after  the  ALJ 
issues  an  initial  decision.  However,  if 
another  party  files  a  motion  for 
reconsideration  under  §  521.38, 
consideration  of  the  appeal  shall  be 
stayed  automatically  pending  resolution 
of  the  motion  for  reconsideration. 

(2)  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  may  be 
filed  within  30  days  after  the  ALJ  denies 
the  motion  or  issues  a  revised  initial 
decision,  whichever  applies. 

(3)  The  Director  may  extend  the  initial 
30  day  period  for  an  additional  30  days 
if  the  defendant  files  with  the  Director  a 
request  for  an  extension  within  the 
initial  30  day  period  and  shows  good 
cause. 

(c)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  Director,  and 
the  time  for  filing  motions  for 
reconsideration  under  §  521.38  has 
expired,  the  ALJ  shall  forward  the 
record  of  the  proceeding  to  the  Director. 

(d)  A  notice  of  appeal  shall  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decisions  and  reasons  supporting  the 
exceptions. 

(e)  The  representative  for  the 
Government  may  file  a  brief  in 
opposition  to  exceptions  within  30  days 
of  receiving  the  notice  of  appeal  and 
accompanying  brief. 

(0  There  is  no  right  to  appear 
personally  before  the  Director. 

(g)  There  is  no  right  to  appeal  any 
interlocutory  ruling  by  the  ALJ. 

(h)  In  reviewing  the  initial  decision, 
the  Director  shall  not  consider  any 
objection  that  was  not  raised  before  the 
ALJ  unless  a  demonstration  is  made  of 


extraordinary  circumstances  causing  the 
failure  to  raise  the  objection. 

(i)  If  any  party  demonstrates  to  the 
satisfaction  of  the  Director  that 
additional  evidence  not  presented  at 
such  hearing  is  material  and  that  there 
were  reasonable  grounds  for  the  failure 
to  present  such  evidence  at  such 
hearing,  the  Director  shall  remand  the 
matter  to  the  ALJ  for  consideration  of 
such  additional  evidence. 

(j)  The  Director  may  affirm,  reduce, 
reverse,  compromise,  remand,  or  settle 
any  penalty  or  assessment  determined 
by  the  ALJ  in  an  initial  decision. 

(k)  The  Director  shall  promptly  serve 
each  party  to  the  appeal  with  a  copy  of 
her/his  decision  and  a  statement 
describing  the  right  of  any  person 
determined  to  be  liable  for  a  penalty  or 
assessment  to  seek  judicial  review. 

(1)  Unless  a  petition  for  review  is  filed 
as  provided  in  31  U.S.C.  3805  after  a 
defendant  has  exhausted  all 
administrative  remedies  under  this  part 
and  within  60  days  after  the  date  on 
which  the  Director  serves  the  defendant 
with  a  copy  of  her/his  decision,  a 
determination  that  a  defendant  is  liable 
under  §  521.3  is  final  and  is  not  subject 
to  judicial  review. 

§  521.40    Stays  ordered  by  the  Department 
of  Justice. 

If  at  any  time  the  Attorney  General  or 
an  Assistant  Attorney  General 
designated  by  the  Attorney  General 
transmits  to  the  Director  a  written 
finding  that  continuation  of  the 
administrative  process  described  in  this 
part  with  respect  to  a  claim  or  statement 
may  adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 
to  such  claim  or  statement,  the  Director 
shall  stay  the  process  immediately.  The 
Director  may  order  the  process  resumed 
only  upon  receipt  of  the  written 
authorization  of  the  Attorney  General. 

§  521.41    Stay  pending  appeal. 

(a)  An  initial  decision  is  stayed 
automatically  pending  disposition  of  a 
motion  for  reconsideration  or  of  an 
appeal  to  the  Director. 

(b)  No  administrative  stay  is  available 
following  a  final  decision  of  the 
Director. 

§521.42    Judicial  review. 

Section  3805  of  title  31,  United  States 
Code,  authorizes  judicial  review  by  an 
appropriate  United  States  District  Court 
of  a  final  decision  of  the  Director 
imposing  penalties  or  assessments 
under  this  part  and  specifies  the 
procedures  for  such. 


§521.43    Collection  of  dvN  penalties  and 
assessment 

Sections  3806  and  3808(b)  of  Title  31. 
United  States  Code,  authorize  actions 
for  collection  of  civil  penalties  and 
assessments  imposed  under  this  part 
and  specify  the  procedures  for  such 
actions. 

§521.44    Right  to  administrative  offset 

The  amount  of  any  penalty  or 
assessment  which  has  become  final,  or 
for  which  a  judgment  has  been  entered 
under  §  521.42  or  §521.43,  or  any  amount 
agreed  upon  in  a  compromise  or 
settlement  under  §  521.48,  may  be 
collected  by  administrative  offset  under 
31  U.S.C.  3716,  except  that  an 
administrative  offset  may  not  be  made 
under  the  subsection  against  a  refund  of 
an  overpayment  of  Federal  taxes,  then 
or  later  owing  by  the  United  States  to 
the  defendant. 

§  521.45    Deposit  in  Treasury  of  United 
States. 

All  amounts  collected  pursuant  to  this 
part  shall  be  deposited  as  miscellaneous 
receipts  in  the  Treasury  of  the  United 
States,  except  as  provided  in  31  U.S.C. 
3806(g). 

§  521.46    Compromise  or  settlement 

(a)  Parties  may  make  offers  of 
compromise  or  settlement  at  any  time. 

(b)  The  reviewing  official  has  the 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  reviewing 
official  is  permitted  to  issue  a  complaint 
and  before  the  date  on  which  the  ALJ 
issues  an  initial  decision. 

(c)  The  Director  has  exclusive 
authority  to  compromise  or  settle  a  case 
under  this  part  at  any  time  after  the  date 
on  which  the  ALJ  issues  an  initial 
decision,  except  during  pendency  of  any 
review  under  §  521.42  or  during  the 
pendency  of  any  action  to  collect 
penalties  and  assessments  under 

§  521.43. 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  during  the 
pendency  of  any  review  under  §  521.42 
or  of  any  action  to  recover  penalties  and 
assessments  under  31  U.S.C.  3806. 

(e)  The  investigating  official  may 
recommend  settlement  terms  to  the 
reviewing  official,  the  Director,  or  the 
Attorney  General,  as  appropriate.  The 
reviewing  official  may  recommend 
settlement  terms  to  the  Director,  or  the 
Attorney  General. 

(0  Any  compromise  or  settlement 
must  be  in  writing. 
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(a)  The  notice  of  hearing  with  respect 
to  a  claiis  or  statement  must  be  served 
in  the  manner  specified  in  1521.1  within 
6  years  after  the  date  on  which  sudi 
claim  or  statement  is  owde. 

(b)  If  the  defendant  fails  to  file  a 
timely  answer,  service  of  a  notice  under 
1 521.10(b)  shall  be  deemed  notice  of 
heatira  for  purpoees  of  tiiis  section. 

(c)  "nie  statute  of  limitations  may  be 
extended  by  agceenieat  of  the  parties. 

Dated:  lanaary  n.  IflU. 
aSMsaS-Galh. 

Director.  US.  trformabon  Agency. 
[FR  Doc  ai-<2»4B  Filad  2-»-«:  8:46  am] 


OEPMnilEMT  OF  THE  TREASURY 
Internal  Rav«Ru»  Saodc* 
26  CFR  Parti 

RtN154S-A009 

\  la  Cartain 


AQCNCV:  Internal  Revenue  Service, 

Treasury. 

ACnON:  Correction  to  a  notice  of 

proposed  rulemakiof. 


:  This  docifflient  contains 
corrections  to  a  notice  of  proposed 
rulemaking  which  was  published  in  the 
Federal  Sassier  for  Monday,  December 
to,  1980  (SS  PR  SOTOe).  This  proposed 
regulation  relates  to  information  which 
must  be  reported  and  records  which 
must  be  maintained  by  certaia  foreign- 
ewnednarporations  under  sections 
aeaaA  and  BOUC  of  the  internal 
Revense  Cede. 


lOONTACr 

Carol  P.  TeDo  or  Grace  Perez-Navarro  at 
(202)  Z77-maa  (not  a  toH-iree  call). 


Background 

Sections  6038A  and  aosaC  of  the 
Internal  Revenue  Code  of  1966  provide 
guidance  for  affected  teporting 
coqMratioas  aixd  related  parties.  These 
section*  will  affect  any  reporting 
corporation,  that  is,  certain  domeatic 
corporations  or  foreign  competitors  as 
well  as  certain  related  parties  of  the 
reporting  corporation. 

naou  lof '^^ooaoDosi 

As  pubnsneQ,  the  proposed 
rulemaking  contains  an  error  wbidi  may 
prove  to  be  mislaadiag  and  iste  Jieed  of 

clarification. 


CcNieutioB  en  PHbHcalien 

Accordingly,  the  publication  of  the 
proposed  regulation  which  was  the 
subject  of  PR  Doe.  90-28773,  is  corrected 
as  TOnows: 

On  page  50719.  column  1,  i  1.6038A- 
<(d)(4).  line  3,  the  date  ^uly  11. 1990"  is 
corrected  to  read  "July  11, 1980". 
IMaB.GOTda. 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Ooc.  91-»32  nied  2-C-Ol;  •)45  am] 


Buraau  of  Alcohol.  Tobacco  and 
Flraanna 

27CFRPart4 

[No«ieaMD.710] 

Standard  Win*  Containara  (90F27SP) 

AOBMCv:  Bureau  of  Alcohol  Tobacco 
and  Firearms  (ATF),  Department  of  fbe 
Treasury. 

;  Notice  of  proposed  rulemaking. 


auMMAHv:  ATF  is  proposing  to  amend 
the  regulations  in  27  CFR  part  4  to 
provide  that  standard  wine  containers 
shall  be  so  made  and  formed  so  as  not 
to  mislead  the  purchaser.  Wine 
'Containers  shall  be  hdd  (irrespective  of 
the  information  contained  on  the  label) 
to  be  so  made  and  formed  as  to  mislead 
the  purchaser  if  the  Director  determines, 
based  on  industry  practice  or  consumer 
understanding,  that  the  size  and  shape 
of  the  container,  when  considered  in 
conjunction  with  the  placement  of  the 
label  and  the  packaging  of  the  product. 
are  likely  to  mislead  the  purchaser  as  to 
the  identity  of  the  product. 
DATn:  Written  comments  must  be 
received  by  March  8, 1991. 
ADonctSiS:  Send  vKritten  comments  to: 
Chief,  Wine  and  Beer  Branch.  Bureau  of 
Alcohol,  Tobacco  and  Firearms:  P.O. 
Box  385:  Washington,  DC  20044-0385; 
Attn:  Notice  No.  710. 
ran  FUMTHCa  MKNIMAiaaN  CONTACT 

James  P.  Ficaretta.  Wine  and  Beer 

Branch.  Bureau  ef  Alcohol  Tobacco  and 

Firearms,  050  Massachusetts  Avenue, 

NW.,  Washington.  DC  20228  (202-560- 

7828). 

SUPfLCMCNTARY  INFOHMATION: 

Badcground 

Section  105(e)  of  the  Federal  Alcohol 
Administration  Act  (TAA  Act).  27  U3.C 
206(e),  authorizes  the  Bureau  to  issue 
regulations  with  respect  to  the 
packaging,  marking,  branding,  labeling, 
and  size  and  fill  of  container  as  wlQ 
prohibit  deception  af  the  consumer  with 
respect  to  such  products  or  ^e  quantity 


thereof.  In  addition,  section  tOS(e) 
provides  the  Bureau  with  authority  to 
promulgate  regulations  which  will 
provide  the  consumer  with  adequate 
information  as  to  the  identify  and 
quality  of  the  product  Regulations 
which  implement  (he  provisions  of 
section  lOS(e),  as  they  relate  to  the 
labeling' and  advertising  of  wine,  are  set 
forth  in  title  27.  Code  <if  Federal 
Regulations  (CFR).  part  4. 

Section  4.70  provides  that  no  person 
engaged  in  buainess  as  a  producer, 
rectifier,  blender,  importer,  or 
wholesaler  of  wine  ^all  introduce  in 
interstate  or  foreign  commerce  any  wine 
unless  such  wine  is  bottled  or  packed  in 
standard  wine  containers.  A  "standard 
wine  container"  is  one  for  which  a 
standard  of  fill  is  preacnbed  in  i  4.73. 

Section  4.71  provides  that  a  standard 
wine  container  shall  be  made,  formed, 
and  filled  to  meet  certain  specifications, 
including  design.  As  stated  in  4.71(a)(1). 

(ijt  shall  be  ao  made  and  formed  as  not  to 
mislead  tlie  purchaser.  Wtn«  containers  shall 
be  held  (irrespective  of  (be  correctness  of  the 
net  contants  specified  on  the  label)  to  be  so 
made  and  fioriMd  as  to  mislead  tbe  purdbaaer 
if  the  actual  capacity  is  subsUnliaily  less 
than  the  apparent  capacity  upon  visual 
examination  under  ordinary  conditioas  of 
purchase  or  use;  •  *  * 

The  regulation  is  intended  to  prevent 
deception  of  the  oooanmer  with  regard 
to  the  fiB  (net  conteirts)  of  tbe  container. 
Current  regulatia»  do  not  address 
whether  the  uae  of  a  standard  wine  . 
container  may  be  desiiad  if  it  is  found  to 
mislead  the  consumer  regwding  the 
identity  of  the  product 

Recently,  the  Bureau  has  received 
numerous  complakile  from  oensomera 
about  a  wine  specialty  product,  having 
an  alcohol  content  of  20  percent  by 
vriome.  which  is  packaged  in  such  a 
way  that  it  resembles  a  "wine  cooler .- 
Although  the  product  is  labeled  in 
compliance  with  all  laws  and 
regulations  enforced  by  ATF.  concerns 
have  been  raised  that  the  product's 
similarity  in  packaging  to  existing  low 
alcohol  "wine  coelen"  may  mislead 
consumere  into  thinking  that  tin  product 
is  similar  to  those  "wine  cooler" 
products,  which  traditionally  have  an 
alcohol  content  of  less  than  seven 
percent. 

ATF  believes  that  in  certain 
circumstances,  the  size  and  shape  of  a 
wine  container,  when  considered  in 
conjunction  with  the  placement  of  (he 
label  and  the  packaghig  of  the  product 
may  be  likely  to  mislead  (he  purchaser 
as  to  the  identity  of  the  product  For 
example,  the  wdne  specialty  product 
about  vAdch  KT?  has  received 
complaints  is  padkaged  in  a  bottle  of  a 
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size  and  shape  used  by  traditional 
"wine  cooler"  products.  The  bottle  has  a 
wrap-around  neck  label,  and  no  label  at 
all  on  the  base  of  the  bottle.  The 
complaints  have  indicated  that 
consumers  are  accustomed  to 
associating  this  type  of  bottle,  especially 
when  labeled  with  a  wrap-around  neck 
label,  with  "wine  cooler"  products  with 
an  alcohol  content  of  less  than  seven 
percent.  The  complainants  have  also 
argued  that  the  type  of  consumer 
confusion  created  here  may  not  be 
dispelled  by  the  information  on  the 
label,  even  where  the  product  is  labeled 
in  compliance  with  current  regulations. 
Therefore,  ATF  is  proposing  to  amend 
§  4.71  to  provide  that  standard  wine 
containers  shall  be  so  made  and  formed 
as  not  to  mislead  the  purchaser.  Wine 
containers  shall  be  held  (irrespective  of 
the  information  contained  on  the  label) 
to  be  so  made  and  formed  as  to  mislead 
the  purchaser  if  the  Director  determines, 
based  on  industry  practice  or  consumer 
understanding,  that  the  size  and  shape 
of  the  container,  when  considered  in 
conjunction  with  the  placement  of  the 
label  and  the  packaging  of  the  product, 
are  likely  to  mislead  the  purchaser  as  to 
the  identity  of  the  product.  ATF  believes 
that  the  proposed  amendment  will  help 
eliminate  any  consumer  confusion 
resulting  from  the  packaging  of  wine 
products,  by  giving  ATF  the  authority  to 
determine,  on  a  case-by-case  basis, 
whether  a  wine  container  is  likely  to 
mislead  the  purchaser  as  to  the  identity 
of  the  product. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.0. 12291,  and  a  regulatory 
impact  analysis  is  not  required  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required  because  the  proposal  if 
promulgated  as  a  final  rule,  is  not 


expected  (1)  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities,  or 
(2)  to  impose,  or  otherwise  cause,  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511,  44 
U.S.C.  chapter  35,  and  its  implementing 
regulations,  5  CFR  part  1320.  do  not 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 

Public  Participation 

ATF  requests  comments  from  all 
interested  persons  concerning  the 
amendment  proposed  by  this  notice.  In 
addition  to  comments  regarding  this 
specific  proposal.  ATF  would  like  to 
hear  views  regarding  other  ways  of 
dealing  with  the  problems  discussed  in 
this  document.  Although  ATF  has 
proposed  specific  regulatory  language, 
this  notice  is  also  intended  to  solicit 
public  comments  on  alternative 
standards  or  approaches  to  addressing 
this  issue.  Comments  received  on  or 
before  the  closing  date  will  be  carefully 
considered.  Comments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so. 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 
ATF  will  not  recognize  any  material  in 
comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure.  Any  interested 
person  who  desires  an  opportunity  to 
comment  orally  at  a  public  hearing  on 
the  proposed  regulations  should  submit 
his  or  her  request  in  writing,  to  the 
Director  within  the  30-day  comment 
period.  The  Director,  however,  reserves 
the  right  to  determine,  in  light  of  all 
circumstances,  if  a  public  hearing  is 
necessary. 

Drafting  Information 

The  principal  author  of  this  document 
is  James  P.  Ficaretta,  Wine  and  Beer 
Branch.  Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

Disclosure 

Copies  of  this  notice  and  the  written 
comments  will  be  available  for  public 


mspection  during  normal  business  hours 
at:  ATF  Public  Reading  Room,  room 
6300,  650  Massachusetts  Avenue.  NW.. 
Washington,  DC. 

List  of  Subjects  in  27  CFR  Part  4 

Advertising.  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling.  Packaging  and  containers. 
Wine. 

Authority  and  Issuance 

27  CFR  Part  4— Labeling  and 
Advertising  of  Wine,  is  amended  as 
follows: 

PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

Paragraph  1.  The  authority  citation  for 
27  CFR  part  4  continues  to  read  as 
follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Section  4.71  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

9  4.71    Standard  wine  containers. 

(a)  *  *  * 

(1)  Design.  It  shall  be  made  and 
formed  so  as  not  to  mislead  the 
purchaser. 

(i)  Wine  containers  shall  be  held 
(irrespective  of  the  information 
contained  on  the  label)  to  be  so  made 
and  formed  as  to  mislead  the  purchaser 
if  the  Director  determines,  based  on 
industry  practice  or  consumer 
understanding,  that  the  size  and  shape 
of  the  container,  when  considered  in 
conjunction  with  the  placement  of  the 
label  and  the  packaging  of  the  product 
are  likely  to  mislead  the  purchaser  as  to 
the  identity  of  the  product. 

(ii)  Wine  containers  shall  be  held 
(irrespective  of  the  correctness  of  the 
net  contents  specified  on  the  label)  to  be 
so  made  and  formed  as  to  mislead  the 
purchaser  if  the  actual  capacity  is 
substantially  less  than  the  apparent 
capacity  upon  visual  examination  under 
ordinary  conditions  of  purchase  or  use; 
and 


Signed:  January  17, 1991. 
Stephen  E.  Higgiiu, 
Director. 

Approved:  January  30, 1991. 
John  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement). 
(FR  Doc.  91-2881  Filed  2-4-91;  10:31  amj 
eiUJNa  CODE  4S10-31-M 


4772 


Kflflicter  /  Vol.  56.  No.  25  /  Wednesday.  February  6,  1991  /  Proposed  Rules 


AQENCY 

40  CFR  Part*  144, 145,  Mt,  147.  and 
14S 

(FRL-3M2-7] 


AOCNCv:  Environmental  Protection 

Agency. 

action:  Notice  of  public  hearing. 


;  The  Commonwealtfa  of  Puerto 
Rico  hat  applied  to  the  United  States 
Environmental  Protection  Agency  (EPA) 
under  the  provisioos  of  the  Safe 
Drinking  Water  Act  as  amended,  for 
approval  of  its  Underground  Injection 
Contfol  CmC]  prograen. 

This  notke  is  being  given  to  inform 
the  public  that  EPA  has  received  a 
complete  UIC  program  submission  fiom 
the  Commonwealth  of  Puerto  Rico  and 
has  scheduled  a  public  hearing  on  it.  If, 
after  the  conclusion  of  the  proceedings 
summarized  below,  the  Administrator  of 
EPA  approves  the  Commonwealth's  UIC 
program.  Puerto  Rico  will  be  granted 
primary  UIC  enforcement  responsibility 
(primacy).  Puerto  Rico's  Environmental 
Quahty  Beard  (EQB)  will  then  be 
required  to  administer  the  program 
consistent  with  all  the  UIC  regulations 
established  by  EPA. 
OATIS:  The  EPA  will  conduct  a  public 
hearing  on  the  above-identified  UIC 
program  application  at  EPA's  Caribbean 
Field  Office  (CFO),  at  the  address  below 
on  March  12, 19&1  at  10  a.m.  The  hearing 
will  adjourn  when  all  interested  persons 
have  been  heard. 

This  hearing  represents  a  rescheduling 
of  the  pubhc  hearing  originany 
scheduled  for  November  13, 1990,  notice 
of  which  appeared  in  the  Fedetal 
Regiater  on  October  a.  laso.  That 
previously  scheduled  hearing  was 
cancelled  due  to  the  need  to  reexecute 
the  MeoioraQdum  of  Agreement  which  is 
part  of  Puerto  Rico's  complete  UIC 
program  submission. 

Interested  persons  may  submit  written 
comments  on  the  Puerto  Rico  UIC 
program  application  to  the  Director  of 
CFO  or  the  Chief  of  the  Drinking/ 
Ground  Water  Protection  Branch  (D/ 
GWP).  All  comments  must  be  submitted 
to  the  below  addresses  no  later  than 
March  12. 1991  at  12  noon. 
AOOMESSIS:  The  hearing  will  be  held  at: 
U.S.  Environmental  Protection  Agency, 
Region  II — Caribbean  Field  Office. 
Office  2A.  Podiatry  Center  Building. 
1413  Fernandez  funcos  Avenue. 
Santurce.  Puerto  RicoMMi. 

Please  send  written  comments  and 
requests  to  testify  to  Pedro  A.  Gelabert, 


Director.  CFO.  U.S.  Environmental 
Protection  Agency.  Region  II — 
Caribbean  Field  OMffice,  Office  2A. 
Podiatry  Center  Building,  1413 
Fernandez  Juncos  Avenue,  Santurce. 
Puerto  Rico  00980  or  Walter  E.  Andrews. 
Chief,  Drinking/Ground  Water 
Protection  Branch,  U.S.  Environmental 
Protection  Agency,  26  Federal  Plaza, 
room  845.  New  York,  New  York  10278. 
PONfVIITfMR  MraMMATION  CONTACT! 
Robert  Ferri,  Underground  Injection 
Control  Section  at  (212)  204-1800  or 
Jorge  Martinez,  Water  Management 
Section  at  (809)  729-0920. 
SUPPtEMCNTARY  INFORMATION:  The 

purpose  of  this  public  hearing  is  to 
receive  comments  irota  interested 
persons  and  the  public  on  the  UIC 
program  application  submitted  to  EPA 
by  the  Commonwealth  of  Puerto  Rico. 

A  tape  recording  or  written  transcript 
of  the  hearing  shaU  be  made  available  to 
the  public  at  EPA's  Region  II  CFO  and 
D/GWP  Branch  as  part  of  the 
administrative  record  described  below. 
All  comments  presented  at  the  public 
hearing  shall  be  considered  by  EPA  in 
making  a  final  decision. 

The  program  application  prepared  by 
EQB  is  part  of  the  administrative  record. 
Hie  program  application  is  available  at 
EPA's  CFO  at  the  above  address.  The 
administrative  record,  including  the 
program  application,  is  available  at 
EPA's  R^on  II  D/GWP  Branch  at  the 
above  address.  Duplicates  of  the 
program  application  (S.15  per  copy 
sheet)  may  be  obtained  by  writing  to  the 
Chief  of  the  D/GWP  Branch  at  the 
above  address  or  calling  one  of  the 
above  numbers. 

All  persons  who  believe  that 
approving  Puerto  Rico's  UIC  program 
application  is  inappropriate  have  an 
obligation  to  raise  all  reasonably 
ascertainable  issues  and  submit  all 
reasonably  available  argumeots  and 
factual  grounds  supporting  their 
position,  mcluding  all  supporting 
material,  by  the  close  of  the  public 
comment  period.  All  supporting  material 
must  be  submitted  in  full  unless  it  is 
already  included  in  the  administrative 
record.  If  the  Region  II  Water 
Management  Division  Director  or  the 
Director  of  CFO  finds  that  comments, 
submitted  in  a  timely  manner,  appear  to 
raise  substantial  new  questions,  either 
may  extend  the  public  comment  period. 

Any  person  who  submits  timely 
written  or  oral  comments  or  requests 
notice  of  the  final  approval  decision 
shall  receive  notice  of  the 
Administrator's  final  decision.  Within  30 
days  of  service  of  such  notice,  any 
interested  person  may  petition  the 
Administrator  to  review  any  condition 


of  the  Puerto  Rico  UIC  prognmi  approval 
decision. 

Dated:  January  22, 1891 

Kevin  Brieks, 

Acting  Dinctor,  Water  Management  Division. 

[FR  Doc.  91^2802  Filed  2-6-01:  8:46  am] 


40  CFR  Rvt  laO 

[OPP-30022SA:  Fm.-3878-71 

mN2070-AC1« 

PMfldds  TolsrancM  far  Procymidona 

AOCNCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


:  This  document  proposes  to 
establish  a  4-year  time-limited  tolerance 
for  the  residues  of  the  fungicide 
procymidone.  N-(3.5-dichlorophenyl)-1.2- 
dimetbylcyclopropane  1,2 
dicarboximide,  in  or  on  the  raw 
agricultural  commodity  (RAC)  wine 
grapes  treated  prior  to  Janu£ny  1, 1990. 
at  7.0  ppm.  A  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  procymidone  on  grapes  was 
requested  by  Sumitomo  Chemical  Co.. 
Ltd. 

DATES:  Comments,  identified  by  the 
document  control  number  (OPP- 
300225A],  should  be  received  on  or 
before  March  8, 1891. 

ADDRESacs:By  mail,  submit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operation  Division  (H750eC),  Office  of 
Pesticide  Programs,  Environmental ' 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  246.  CM  #2, 1921 
Jefferson  Davis  Hwy..  Arlington,  VA 
22202. 

Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comments  that  do  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  CBI  may  be 
disclosed  pabtidy  by  EPA  without  prior 
notice.  All  wiitten  comments  wiH  be 
available  for  ptiblic  inspection  in  Rm. 
246  at  the  address  given  above,  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
except  legal  hoHdays. 
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FOR  PURTHm  INTORMATION  CONTACT:  By 

mail:  Susan  Lewis.  Product  Manager 
(PM)  21,  Registration  Division  (H7S0SC), 
Environmental  Protection  Agency.  401  M 
St..  SW„  Washington,  DC  2046a  Office 
location  and  telephone  number.  Rm.  227, 
CM  #2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703-557-1900). 
SUaFUMDITARV  MIRMMATION:  On  April 
13. 1990.  Sumitomo  Chemical  Co..  Ltd.. 
345  Park  Ave.,  New  York,  NY  10154, 
submitted  a  pesticide  petition.  PP 
OE3859,  proposing  the  establishment  of 
a  tolerance  for  the  residues  of  the 
fungicide  procymidone  in  or  on  the  raw 
agricultural  conunodity  wine  grapes  at  5 
ppm  and  to  immediately  establish  an 
interim  tolerance  of  7  ppm.  for  1  year. 
Tolerances  and  exemptions  fi'om 
tolerances  for  residues  of  pesticide 
chemicals  in  or  on  raw  agricultural 
commodities  are  established  by  EPA 
pursuant  to  section  408  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA) 
(21  U.S.C  301  et  seq.). 

L  Introduction 

In  the  Federal  Register  of  September 
25. 1990  (55  FR  29171).  EPA  issued  an 
advanced  notice  of  proposed  rulemaking 
(ANPR)  for  procymidone  to  solicit 
comment  on  its  preliminary  assessment 
of  the  risk  posed  by  procymidone 
residues  in  imported  wine,  its  planned 
course  of  action,  and  several  key 
scientific  and  policy  questions  raised  by 
the  request  for  tolerance.  After 
considering  the  comments  received  on 
the  ANPR  and  following  further  review 
of  the  data  submitted  by  Sumitomo.  EPA 
is  in  this  document  proposing  to 
establish  a  time-limited  tolerance  on 
wine  grapes.  This  proposed  tolerance 
has  two  conditions  placed  on  it:  (1)  the 
tolerance  will  only  be  efTective  for  4 
years,  and  (2)  the  tolerance  will  only 
apply  to  wine  grapes  grown  in  1989  or 
before. 

n.  Sdence  Findings 

A.  Summary  of  Studies- 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  tolerances 
include: 

1.  A  chronic  feeding  and 
carcinogenicity  study  in  rats  fed  0.  loa 
300, 1.000,  or  2.000  ppm  in  the  diet. 
Enlarged  cells  in  the  liver  were  seen  in 
both  sexes  at  1,000  and  2.000  ppm,  and 
increased  liver  weights  were  found  in 
females  fed  1,000  ppm  and  in  both  sexes 
fed  2,000  ppm.  A  conservative  approach 
was  used  to  establish  the  lowest  effect 
level  (LEL)  because  an  inadequate 
number  of  males  were  available  for 
evaluation  at  termination  in  each  of  the 


100  and  300  ppm  groups.  Although  body 
weight/liver  effects  were  not  seen  at 
either  the  100  or  300  ppm  doses,  the  LEL 
was  established  at  300  ppm.  The  study 
was  sufficient  to  establish  a  NOEL  of 
100  ppm  (5.0  mg/kg/day)  for  chronic 
effects  other  than  cancer.  There  was  a 
dose-related  increased  incidence  of 
testicular  interstitial  cell  tumors  and 
hyperplasia  at  the  1,000  and  2.000  ppm 
dietary  levels.  There  was  also  an 
increased  incidence  of  ovarian  stromal 
hyperplasia  and  pituitary  adenomas  at 
2,000  ppm  in  females. 

2.  A  carcinogenicity  study  in  mice  fed 
0.  30,  lOa  300.  and  1.000  ppm  in  the  diet. 
There  were  increases  in  the  incidence  of 
hepatocellular  adenomas  and 
carcinomas,  as  well  as  the  combination 
of  the  two.  in  both  treated  males  and 
females.  However,  these  increases  were 
not  always  dose  related  or  statistically 
significant,  and  most  were  within  the 
range  of  reported  historical  control  data 
for  each  category.  Of  the  four  dose 
groups  tested,  all  treated  male  groups 
showed  an  increase  in  adenomas,  while 
increased  carcinomas  were  found  in  100, 
300,  and  1,000  ppm  males;  increased 
adenomas  and  combined  adenomas/ 
carcinomas  were  noted  in  300  and  1.000 
ppm  females.  There  was  also  an 
increase  in  the  incidence  of 
hepatoblastomas  (observed  in  male 
groups  only)  at  300  and  1.000  ppm. 
Hepatoblastomas  have  been  classified 
by  the  National  Cancer  Institute,  the 
National  Toxicology  Program,  and  the 
National  Center  for  Toxicological 
Research  as  a  variant  of  hepatocellular 
carcinoma.  The  combined  incidence  of 
adenomas/carcinomas/blastomas  was 
increased  in  all  treated  male  groups. 
Although  the  animals  in  this  study  could 
possibly  have  tolerated  higher  doses  of 
procymidone,  the  risk  estimate  itself 
would  not  likely  be  altered  significantly. 
Therefore,  repeating  this  study  is  not 
necessary. 

3.  A  &-month  subchronic  study  in 
dogs.  Dogs  were  administered  dose 
levels  of  0, 2a  100.  and  500  mg/kg/day 
(capsule).  The  NOEL  is  100  mg/kg/day. 
The  LEL  is  500  mg/kg/day  based  on 
increased  incidence  of  emesis  (both 
sexes),  diarrhea  (females),  elevated 
alkaline  phosphatase  levels  (both 
sexes),  and  increased  BUN  (males).  Data 
on  the  stabihty  and  purity  of 
procymidone  used  in  this  study  are 
currently  under  review. 

4.  A  developmental  toxicity  study  in 
rabbits.  The  highest  dose  tested  (1,000 
mg/kg/day)  was  a  limit  dose  (the 
highest  dose  that  is  practical  to  test  in 
laboratory  animals).  Treatment  did  not 
induce  maternal  toxicity  at  any  level, 
nor  was  any  developmental  toxicity 


evident.  The  NOEL  is  greater  than  1.000 
mg/kg/day. 

5.  A  developmental  toxicity  study  in 
rats.  The  dose  levels  were  not  high 
enough  to  make  an  adequate  assessment 
of  the  potential  for  developmental  and/ 
or  maternal  toxicity.  There  was  no 
evidence  of  maternal  toxicity  at  any 
dosage  level  (3a  100.  or  300  mg/kg/day 
delivered  in  com  oil  via  gavage).  Iliere 
was  also  no  evidence  of  treatment- 
related  developmental  toxicity  at  any 
dose  level. 

6.  A  reproductive  toxicity  study  in  rats 
fed  0.  50,  250  and  750  ppm  in  the  diet  (0. 
2.5, 12.5  and  37.5  mg/kg/day).  Data  on 
the  microscopic  findings  for  the  low-, 
and  mid-dose  groups  were  not  provided. 
Systemic  toxicity  was  observed  in 
adults  and  pups  at  250  ppm  and  above 
in  the  form  of  decreased  body  weight 
gain  and  food  consumption  (statistically 
significant  in  the  high-dose  group), 
increased  absolute  and  relative  liver 
weights  in  males,  increased  testes 
weights  and  combined  and  adjusted  and 
testes  volume,  along  with  decreases  in 
pup  prostate  and  epididymal  absolute 
and  relative  weights.  Macroscopic  and 
microscopic  changes  were  observed  in 
the  liver  and  male  external  genitalia 
(data  were  available  only  on  the  high- 
dose  group).  At  this  time,  neither  a 
NOEL  nor  a  LEL  has  been  established. 

7.  Mutagenicity  tests.  Procymidone 
has  been  tested  in  several  mutagenicity 
studies,  but  all  of  these  have  been 
classified  by  EPA  as  unacceptable 
because  of  various  serious  deficiencies 
in  methodology.  All  studies  appear,  on 
the  surface,  to  be  negative. 

8.  General  metabolism  study  in  rats 
and  mice.  Although  this  study  provided 
useful  information  on  procymidone,  it 
did  not  satisfy  all  of  the  EPA  data 
requirements  for  a  metabolism  study.  In 
both  rats  and  mice,  a  single  dose  of  100 
mg/kg  was  readily  absorbed  fix>m  the 
gastrointestinal  tract  and  distributed  to 
all  tissues  examined.  Absorption 
appeared  to  be  slightly  faster  in  mice 
than  rats,  whereas  available  data 
indicated  that  distribution,  metabolism, 
and  excretion  were  comparable 
between  rats  and  mice.  Both  species 
metabolized  procymidone  extensively, 
so  that  within  48  hours  of  administration 
only  minor  quantities  of  the  parent  were 
excreted  in  urine  and  feces. 

9.  Additional  studies.  Studies  in  mice 
and  rats  demonstrate  that  procymidone 
is  capable  of  increasing  serum 
testosterone  and  luteinizing  hormone 
levels  and  that  it  has  weak  binding 
affinity  for  androgen  receptors  on  rodent 
prostate. 


4774 


Federal  Register  /  Vol.  56.  No.  25  /  Wednesday.  February  6.  1991  /  Proposed  Rules 


B.  Peer  Review 


The  Health  Effects  Division  Peer 
Review  Committee  of  the  Office  of 
Pesticide  Programs  carried  out  a  weight- 
of-the-evidence  review  of  all  relevant 
data  and  concluded  to  classify 
procymidone  as  either  Group  Bi- 
Probable  Human  Carcinogen  or  Group 
C-Possible  Human  Carcinogen. 

The  Bi  classification  was  based  on  the 
statistically  significant  increasing  trend 
and  pair-wise  increase  in  interstitial  cell 
adenomas  in  male  rats,  pituitary 
adenomas  in  female  rats,  and  liver 
adenomas  and  combined  adenomas/ 
carcinomas  in  female  mice. 
Additionally,  a  rare  variant  of 
hepatocellular  carcinoma, 
hepatoblastoma,  had  a  significant  trend 
in  male  mice.  The  hepatoblastoma  rate 
at  the  top  dose  was  well  outside  the 
historical  control  range.  While  the  tumor 
incidences  in  mice  were  not  greatly 
elevated,  the  effects  were  seen  at  doses 
well  below  an  adequate  top  dose.  The 
available  evidence  for  a  mechanism 
involving  altered  hormonal  influences 
was  not  conclusive. 

The  C  classification  was  supported  by 
the  same  evidence  as  above  but  with  a 
different  consideration.  Although  there 
were  significant  increases  in  tumors  in 
two  species  (both  sexes  of  rat  and  in 
female  mouse),  these  were  primarily 
benign.  The  one  malignant  tumor, 
hepatoblastoma  in  male  mice,  occurred 
with  a  significant  positive  trend,  but 
was  not  significantly  increased  in  a  pair- 
wise  comparison  with  controls.  Also,  the 
tiepatoblastomas  were  late  occurring. 
The  female  mouse  liver  tumors 
(adenomas)  were  found  only  at  the 
highest  dose.  The  combined  female 
mouse  tumor  incidence,  consisting 
mainly  of  benign  tumors,  was  just 
outside  historical  controls.  The  female 
rat  pituitary  tumors  were  benign  and 
considered  common  in  aging  rats.  There 
was  a  lack  of  support  from  genotoxic 
evidence  and  structural  activity 
relationship  considerations.  Although 
evidence  involving  altered  hormonal 
influences  was  not  conclusive,  this 
mechanism  was  considered  possible, 
and  additional  studies  are  encouraged. 

A  low-dose  extrapolation  model 
applied  to  the  experimental  animal 
tumor  data  was  overwhelmingly 
recommended  by  the  Peer  Review 
Committee  for  quantification  of  human 
risk  (Q*)  (upper-bound  estimate  of 
potency)  regardless  of  the  classification. 

C.  Science  Advisory  Panel 

On  November  30, 1990,  the  Science 
Advisory  Panel  (SAP)  reviewed  the  Peer 
Committee  recommendations.  The 
finding  of  tumor  formation  at  one  site  in 


one  sex  of  one  species  (testicular 
interstitial  cell  tumors  in  male  rats)  in 
one  study  was  considered  by  the  Panel 
to  justify  inclusion  in  Category  C,  a 
possible  human  carcinogen.  Although 
the  Panel  recognized  that  the  data 
submitted  did  not  meet  all  EPA  data 
requirements,  the  Panel  believed  that 
there  was  sufficient  data  to  conclude 
"that  the  hazards  from  exposure  to 
procymidone  residues  in  wine  at  the 
concentrations  measured  by  FDA  are 
limited."  Accordingly,  the  panel 
concurred  with  EPA's  preliminary  risk 
assessment  "that  the  health  risks  to 
consumers  of  wine  containing  residues 
of  procymidone  at  the  concentrations 
found  in  the  FDA  surveys  are  low." 
Nonetheless,  because  of  the  failure  of 
the  data  to  meet  all  requirements,  the 
Panel  concluded  there  was  an 
"untenable  degree  of  uncertainty" 
regarding  the  risk  assessment  which 
required  that  some  studies  be  repeated 
(rat  developmental  toxicity  study, 
substance  intake  and  histopathology  of 
low-  and  mid-doses  in  rat  reproduction 
study,  mutagenicity  studies,  general 
metabolism  study,  and  chronic  feeding 
study  in  dog). 

The  Health  Effects  Division  Peer 
Review  Committee  is  reviewing  the 
Panel's  conclusions  to  evaluate  any 
impact  on  its  previous  determinations. 
Any  needed  modifications  to  the  risk 
assessment  will  be  made  before  a  final 
interim  tolerance  is  established  and  are 
not  expected  to  raise  the  projected  risks 
posed  by  procymidone. 

D.  Exposure  and  Risk  Assessment 

The  Agency  believes  that  the  data  on 
female  mouse  liver  tumors  can  be  used 
to  provide  an  estimate  of  carcinogenic 
potential.  It  estimates  a  Q*  value  of  0.023 
(mg/kg/day)  '.  using  the  linearized 
multistage  procedure.  Q's  estimated 
from  male  mouse  liver  tumors  and  male 
rat  testicular  tumors  are  0.018  and  0.021 
(mg/kg/day)  '.  respectively:  the 
similarity  in  the  values  lends  support  to 
the  value  derived  from  the  female  mouse 
liver  tumor  data.  The  female  mouse  liver 
tumor  data  were  used  in  this  risk 
assessment  because  they  provide  the 
highest  Q*  value.  This  maximizes  the 
estimate  of  risk  and  is  consistent  with 
guidance  provided  in  the  Agency's  risk 
assessment  guidelines  for  cancer. 

The  Agency  has  evaluated  dietary 
exposure  to  procymidone  residues  for 
imported  wine  grapes  treated  prior  to 
1990.  Exposure  would  be  limited  to  wine 
made  from  the  treated  grapes.  The 
estimated  upper-bound  risk  of  cancer  for 
a  given  level  of  wine  consumption  is 
calculated  by  using  the  following 
formula:  Upper-bound 
risk  =  AxBxCx(DxE/F)xGxH  where: 


A  =  Concentration  of  procymidone  in 

wine. 
B= Likelihood  of  drinking  imported 

wine  when  any  wine  is  consumed 

(assumed  0.145.  unitless  [14.5  percent 

wine  sold  in  U.S.  is  imported)). 
C  =  Likelihood  of  imported  wine   \ 

containing  quantifiable  amounts  of 

procymidone  (assumed  0.20.  unitless  (20 

percent  of  imported  wine  was  treated 

with  procymidone)). 
D  =  Fluid  ounces  of  wine  consumed 

per  day  (average  consumer =1  glass/5.3 

days  [Mean]  and  high  consumer=2 

glasses/day  [99.0  percentile)). 
E= Grams  of  wine  per  fluid  ounce 

(density  assumed  equal  to  that  of  water, 

29.57  g/fl./oz.). 
F= Average  body  mass  of  adult 

human.  18  or  more  years  old  (assumed. 

70  kg). 
G  =  Equivalence  factor  (1  kg  wine/ 

1.000  g  wine) 

H  =  Carcinogenic  potency  (0.023  (mg 
procymidone/kg  body  weight/day)  '). 

The  upper-bound  risk  over  a  wine 
consuming  lifetime  of  52  years, 
representing  continuous  exposure  from 
age  18  to  age  70.  was  estimated  by 
multiplying  the  70-year  upper  bound  risk 
by  52/70. 

The  upper  bound  to  the  oncogenic  risk 
is  estimated  to  be  5.0x10  *  for  a  high 
consumer  and  4.6x10  '  for  an  average 
consumer  assuming  a  theoretical 
maximum  residue  of  3  ppm  in  wine 
based  on  the  7-ppm  level  in  wine  grapes. 
Actual  residues  in  wine  will  probably 
be  less.  The  Food  and  Drug 
Administration  (FDA)  in  monitoring  of 
approximately  1.100  imported  wine 
samples  collected  over  the  past  year 
(since  February  1990)  found  the  highest 
level  of  0.6  ppm  in  wine.  The  incidence 
of  positive  samples  (i.e.,  at  or  greater 
than  0.02  ppm)  was  9  percent,  and  the 
average  positive  finding  was  0.06  ppm. 

Assuming  that  a  wine  consumer 
manages  to  pick  only  vintages  from 
before  1990  for  the  next  10  years  and 
residue  levels  of  procymidone  in  wine 
are  at  0.6  ppm,  the  highest  level  detected 
by  FDA,  the  dietary  oncogenic  risk  is 
estimated  for  the  high  consumer  to  be 
1.92x10-7  and  for  the  average  consumer 
to  be  1.8x10  ". 

The  average  and  high  consumers  were 
derived  for  wine  drinkers  only  and  do 
not  include  the  53  percent  of  the  U.S. 
population  who  claimed  not  to  have 
drunk  any  wine  in  approximately  1  year. 
Procymidone  appears  to  cause  effects 
on  reproduction  and  development  of 
reproductive  organs.  Since  neither  a  LEL 
nor  a  NOEL  has  been  established,  a 
quantitative  assessment  is  not  possible 
at  this  time.  However,  in  view  of  the  4 
orders  of  magnitude  difference  between 
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the  doae  that  did  not  cause  frank  effects 
in  rats  and  the  exposure  even  for  the 
99th  percentile  of  wine  consumers,  it 
does  not  appear  that  reproductive 
effects  would  be  expected. 

The  kinds  of  effects  measured  in  the 
chronic  rat  study  are  not  likely  to  result 
from  exposure  to  procymidone  in  wine 
at  0.6  ppm.  The  NOEL  for  chronic  effects 
was  established  at  5.0  mg/kg/day:  the 
level  of  exposure  for  even  the  99th 
percentile  consumer  of  wine  is  expected 
to  be  on  the  order  of  10  *  mg/kg/day. 

Developmental  toxicity  is  also  not 
expected.  The  NOEL  ftvm  the  accepted 
study  is  above  1,000  mg/kg/day: 
exposure  to  the  99th  percentile  of  wine 
consumers  is  expected  to  be 
approximately  7  orders  of  magnitude 
less. 

The  risk  of  mutagenicity  caimot  be 
assessed  either  qualitatively  or 
quantitatively  at  this  time  because  of  the 
poor  quality  of  the  submitted  studies. 
However,  since  the  Agency  has 
assumed  that  procymidone  may  be 
carcinogenic  and  has  estimated  that 
carcinogenic  risks  are  negligible,  even  to 
high  wine  consumers,  the  results  of 
additional  mutagenicity  tests  are 
unlikely  to  increase  the  estimate  of 
carcinogenic  risk  significantly. 

ni.  Outstuiding  Data  Requimnents 

The  following  data  are  currently 
lacking  and  are  needed  for  establishing 
a  permanent  tolerance.  Sumitomo 
Chemical  Co.,  Ltd..  has  agreed  to 
generate  and  submit  the  data  within  the 
following  timeframes:  Data  submitted 
and  currently  in  review: 

Stability  and  Purity  of  Procymidone  in 
Dog  Study. 

Additional  information  on  the 
physical  and  chemical  properties  to 
fulfill  requirements  as  outlined  in 
guidelines  sections  63-4,  -0.  -7,  and  63-9 
through  13. 

The  composition  of  the  various 
formulations  used  on  grapes  and  grape 
products  which  may  be  imported  to  the 
U.S. 

Additional  information  concerning  the 
amount  of  grape  processed  commodities 
which  are  exported  to  the  U.S. 
Additional  information  concerning  the 
amount  of  meat  and  poultry  products 
which  are  exported  to  the  U.S. 

Information  on  the  use  of 
procymidone  on  other  commodities 
exported  to  the  U.S.  and  whether 
tolerance  petitionfs)  for  these 
commodities  will  be  fwthcoming. 

The  labels  of  all  procymidone 
products  for  all  countries  exporting 
grapes  and  grape  {Htxhicts  to  the  U.S. 
January  1901: 

Product  diemistry  data:  a.  Details 
concerning  the  beginning  materials  and 


manufactiiring  process,  b.  Details 
concerning  the  procedures  for 
quantifying  the  amounts  of  ma)or 
impurities.  Sample  chroma  tograms  and 
spectra  of  standards  should  be 
submitted. 
April  1991: 

Microscc^ic  findings  on  the  low-  and 
mid-dose  groups  for  the 
multigenerational  rat  reproduction 
study. 

Gene  Mutation  Study 
July  1991: 

Structural  Chromosomal  Aberration 

Other  Genotoxic  Effects 

Analytical  Methods  for  Product 
Chemistry 

Metabolism  Study  in  Grapes 
January  1992: 

Ruminant  and  Poultry  Metabolism 
Studies 

Rat  Developmental  Toxicity  Study 
July  1992: 

Grape  Metabolism — Processing  Study 

Validation  of  Analytical  Methodology 

Field  trial  data  conducted  in 
geographically  representative  locations 
for  representative  grape  varieties  which 
will  likely  be  imported  into  the  U.S. 

General  Metabolism  Study 
January  1993 

Chronic  Feeding  Study  in  the  Dog 

Based  on  the  review  of  these  studies 
the  Agency  will  determine  whether  the 
Issuance  of  a  permanent  tolerance  is 
appropriate.  "The  interim  tolerance 
proposed  in  this  document  will  expire  4 
years  from  the  date  of  publication  of  the 
final  rule. 

rv.  Tolefance  Proposal 

A.  Timing  and  Form  of  Tolerance 
Proposal 

EPA  received  extensive  comment  on 
the  ANPR.  and  EPA's  response  to  that 
comment  appears  in  the  following 
section.  That  conunent  has  been  helpful 
in  formulating  this  proposed  tolerance. 
Of  particular  importance  to  this 
proposal  are  three  general  points  made 
in  the  comments:  (1)  The  economic 
impact  from  not  estabUshing  a  tolerance 
would  be  severe,  particulariy  on  United 
States  wine  importers;  (2)  EPA  should 
treat  similarly  situated  pesticide 
manufacturers  similarly;  and  (3)  EPA 
should  not  respond  to  the  petition  in 
such  a  maimer  that  would  encourage 
pesticide  manufacturers  to  rely  on 
potential  trade  disruptions  as  a  means 
of  skirting  customary  data  requirements. 

The  United  States  imports 
approximately  $1  billion  worth  of  wine 
per  year.  Potentially,  $300  million  worth 
of  that  flow  may  have  been  disrupted 
because  of  the  use  of  procymidone  by 
overseas  growers.  Those  losses  wiU  fall 
heavily  on  United  States  wine  importers 


due  to  the  loss  of  sales  and  the  fact  that 
many  of  these  importers  have  already 
purchased  wine  containing 
procymidone.  Impacts  could  also  be 
severe  in  exporting  countries 
particulariy  in  areas  which,  as  a 
consequence  of  geographical  factors, 
used  procymidone  most  extensively. 

These  potential  impacts  convinced 
EPA  that  an  interim  tolerance  should  be 
proposed  if  the  scientific  data  on 
procymidone,  even  if  not  meeting  all 
EPA  requirements,  were  sufficiently 
reliable  to  conduct  a  risk  assessment. 
As  detailed  above,  following  both 
internal  and  external  peer  review  of  the 
data.  EPA  believes  that  a  reasoned 
judgement  can  be  made  on  the  risks 
posed  by  procymidone.  However,  EPA 
would  note  that  the  fact  that  several  of 
the  procymidone  studies  must  be  redone 
requires  that  EPA  act  particularly 
cautiously  in  proposing  to  establish  any 
tolerance. 

Having  concluded  that  expedited 
action  is  appropriate  and  is  possible 
with  the  existing  data  base,  EPA 
considered  how  any  proposed  tolerance 
could  be  structured  to  ensure  that  it 
treated  similarly  situated  petitioners 
similarly  and  did  not  encourage  actions 
which  would  promote  another  potential 
trade  disruption  like  that  which  has 
occurred  with  procymidone.  EPA 
decided  that  both  of  these  concerns 
could  be  addressed  by  limiting  any 
tolerance  to  those  commodities  treated 
with  procymidone  prior  to  the  filing  of 
the  petition  for  tolerance.  Thus, 
Sumitomo  would  be  treated  similariy  to 
any  other  petitioner  whose  petition 
failed  to  meet  all  data  requirements. 
Sumitomo  would  not  be  entitled  to  a 
tolerance  allowing  usage  of  the  pesticide 
while  the  additional  data  are  being 
produced.  Further,  the  retrospective 
approach  would  remove  most,  if  not  all, 
of  any  advantage  that  could  be  gained 
by  creating  a  procymidone-type 
situation  necessitating  expedited 
tolerance  review.  Finally.  EPA  has 
proposed  that  this  tolerance  be 
established  with  a  fixed  expiration  date 
to  ensure  the  timely  submission  of 
missing  data. 

B.  Tolerance  Commodity 

EPA  considered  three  separate 
commodities,  grapes  and  grape 
products,  wine  grapes,  and  wine  in 
determining  what  type  of  tolerance 
should  be  proposed  for  procymidone. 
EPA  decided  to  propose  a  tolerance  on 
wine  grapes  because  the  risk  estimate 
for  wine  grapes  is  low  (4.6x10*  for  an 
average  consumer),  and  setting  the 
tolerance  on  a  raw  commodity  is  in 
accord  with  usual  EPA  practices. 
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Limiting  the  tolerance  to  wine  grapes 
treated  prior  to  1990  reduces  that  risk 
even  further. 

EPA  rejected  grapes  as  the  tolerance 
commodity  for  a  number  of  reasons. 
First  the  estimated  cancer  risk  from 
procymidone  on  grapes  is  2.6x'**. 
Although  that  risk  level  might  be 
acceptable  in  other  circumstances,  EPA 
believes  that  as  a  general  matter  it 
should  err  on  the  conservative  side 
given  the  uncertainty  in  the  data  base 
on  procymidone.  This  is  particularly  true 
for  grapes  because  the  data  EPA  has  on 
procymidone  residues  in  grapes  are  very 
weak.  A  further  consideration  weighing 
against  setting  the  tolerance  on  grapes  is 
that  the  economic  impact  which  has 
necessitated  expedited  action  is  not  a 
result  of  procymidone  usage  on  all  types 
of  grapes  only  wine  grapes.  EPA 
beheves  that,  if  extraordinary  action  is 
taken  in  circumstances  such  as  this,  it 
should  be  narrowly  tailored  to  address 
the  specific  cause  of  the  economic 
impact. 

EPA  also  considered  setting  the 
tolerance  on  wine.  This  would  have 
required  establishing  a  food  additive 
regulation  under  section  409  of  the 
FFDCA.  Although  the  estimated  risk  for 
procymidone  residues  in  wine  is  very 
low.  EPA  decided  it  would  not  be 
appropriate  in  this  case  to  establish  a 
section  409  food  additive  regulation. 
EPA's  usual  practice  is  to  establish  a 
tolerance  on  the  raw  commodity  unless 
the  raw  commodity  is  not  marketed  or 
unless  risk  concerns  maybe  negated  by 
setting  the  tolerance  for  processed  food 
alone.  Here  the  raw  agricultural 
commodity  is  marketed,  and  if  the 
tolerance  is  limited  to  wine  grapes  there 
are  no  risk  concerns  in  establishing  a 
section  408  tolerance.  Thus.  EPA  saw  no 
basis  for  taking  the  unusual  step  of 
establishing  a  section  409  food  additive 
regulation  for  wine. 

V.  Conunents  for  the  ANPR 

In  response  to  the  procymidone 
ANPR.  349  comments  (plus  30  late 
comments)  have  been  received. 

1.  The  vast  majority  were  a  standard 
comment  submitted  by  various  wine 
distributors  requesting  that  an 
enforcement  level  be  immediately 
established.  The  affected  nations' 
embassies,  the  European  Commission, 
and  the  wine  producer  associations 
stated  that  since  "EPA  has  determined 
that  residue  levels  are  safe."  and 
considering  their  projected  $300  million 
dollar  losses,  they  cannot  wait  until  the 
summer  of  1991  for  establishment  of  an 
interim  tolerance. 

EPA 's  response:  As  stated  in  the 
September  25, 1990  Advanced  Notice  of 
Proposed  Rule  Making,  EPA  and  the 


Food  and  Drug  Administration  (FDA) 
had  decided  that  it  would  not  be 
appropriate  to  establish  a  specific 
enforcement  level  due  to  uncertainties  in 
EPA's  risk  assessment.  Since  the 
publication  of  the  ANPR.  the  toxicity 
data  base  has  undergone  both  an 
internal  and  external  peer  review  which 
confirmed  EPA's  preliminary  risk 
assessment.  After  careful  review  of  all 
the  data,  the  Agency  now  believes  it  has 
an  adequate  data  base  to  estabhsh  a 
time-limited  tolerance  of  7  ppm  on  wine 
grapes  treated  prior  to  January  1, 1990. 
Because  a  tolerance  is  being  proposed, 
an  enforcement  level  is  no  longer 
necessary. 

2.  The  Natural  Resources  Defense 
Council  (NRDC)  stated  that  for  EPA  to 
grant  any  tolerance  for  procymidone 
would  not  only  be  imprudent  but  illegal. 
The  toxicological  data  have  many 
deficiencies  and  are  not  rigorous  enough 
to  provide  definite  conclusions. 
Furthermore,  uncertainties  cloud  any 
analysis  of  exposure.  NRDC  maintained 
that  FFDCA  does  not  grant  EPA 
authority  to  establish  interim  tolerances. 
If  EPA  were  to  fashion  any  exceptions 
to  data  requirements  or  procedures  in 
this  case,  it  would  signal  to 
manufacturers  that  widespread  overseas 
use  and  the  threat  of  trade  disruptions 
may  enable  them  to  avoid  their 
obligations  to  subject  their  pesticide  to 
full  testing  and  review  before  it  is 
introduced  into  the  American  food 
supply. 

EPA 's  response:  As  to  deficiencies  in 
the  procymidone  data  base,  EPA  has 
explained  above  why  it  believes  the 
data  are  sufficient  to  make  the 
necessary  statutory  determinations 
under  FFDCA  section  408.  EPA 
disagrees  with  NRDC  regarding  EPA's 
authority  to  set  interim  or  time-limited 
tolerances.  NRDC  appeared  to  argue 
that  because  EPA  regulations  permit  the 
granting  of  temporary  tolerances  for 
pesticide  residues  resulting  from  use  of 
a  pesticide  under  an  Experimental  Use 
Permit  (EUP).  EPA  may  only  impose 
time  limitations  on  tolerances  connected 
to  such  permits. 

In  FFDCA  section  408  (b).  EPA  is 
granted  the  authority  to  establish 
tolerances  "to  the  extent  necessary  to 
protect  the  pubhc  health."  This  broad 
grant  of  authority  gives  EPA  wide 
discretion  in  the  conditions  EPA  may 
impose  in  estabUshing  tolerances. 
Certainly.  FFDCA  section  408  (j)  which 
preserves  the  authority  first  granted 
under  FIFRA  for  EPA  to  establish 
temporary  tolerances  in  connection  with 
experimental  use  permit  does  not  by 
implication  preclude  EPA  from  placing 
time  limitations  on  other  tolerances. 
Section  408(j)  was  not  enacted  for  the 


purpose  of  allowing  EPA  to  establish 
temporary  tolerances  but  temporary 
tolerances  for  pesticides  used  pursuant 
to  experimental  use  permits.  Congress 
thought  special  factors  should  be 
considered  in  granting  a  tolerance  in 
connection  with  an  experimental  use 
permit  and  spelled  out  those  factors  in 
section  408(j)  ("the  necessity  for 
experimental  work  in  developing  an 
adequate,  wholesome,  and  economical 
food  supply  and  the  limited  hazard  to 
the  public  health  involved  such  work"). 
Thus,  section  408(j)  was  intended  to 
expand  EPA's  authority  and  NRDC's 
attempt  to  cite  it  as  a  limitation  on  the 
broad  authority  in  section  408  (b)  is' 
unconvincing. 

NRDC  also  notes  that  tolerances  for 
pesticides  used  pursuant  to 
experimental  use  permits  may  only  be 
approved  following  a  finding  that  the 
tolerance  will  protect  the  public  health. 
NRDC  concludes  from  this  that  a 
tolerance  for  an  experimental  use  may 
only  be  granted  where  there  is  a 
complete  data  set  and  therefore  there 
must  be  a  complete  data  set  on 
procymidone  before  a  tolerance  can  be 
established. 

EPA 's  response:  EPA  disagrees.  The 
standard  for  approving  a  tolerance  is 
whether  the  tolerance  protects  the 
public  health  not  whether  there  is  a 
complete  data  set.  Although  there  are 
some  deficiencies  in  the  procymidone 
'  data  set,  as  explained  above,  EPA 
believes  the  data  submitted  are 
sufficient  for  it  to  conclude  that  the 
procymidone  tolerance  which  EPA  is 
proposing  protects  the  public  health. 

Finally,  EPA  agrees  with  NRDC's 
comment  that  granting  exceptions  to  its 
customary  data  requirements  in 
situations  where  there  is  a  potential 
disruption  in  trade  may  send  the  wrong 
signal  to  pesticide  manufacturers. 
Although  the  extraordinary 
circumstances  involved  in  this  petition 
have  convinced  EPA  to  take  expedited 
action.  EPA  believes  that  action  should 
go  no  further  than  addressing  the 
circumstances  which  necessitated  the 
expedited  action.  Accordingly,  EPA  has 
proposed  a  time-limitedand 
retrospective  tolerance.  In  this  way, 
pesticide  manufacturers  receive  little 
incentive  to  attempt  to  recreate  a 
situation  similar  to  the  present  one. 

3.  DowElanco  and  NOR-AM  suppon 
the  harmonization  of  residue  tolerances 
for  pesticides;  however,  they  strongly 
urged  the  Agency  to  hold  all  petitioners, 
whether  involving  a  domestic  or  foreign 
use  of  a  pesticide,  to  the  same 
substantive  data  requirements  and 
standards  of  approval.  The  National 
Agricultural  Chemicals  Association 
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(NACA)  stated  that  it  supports 
innovative  sohitions  to  what  appears  to 
be  a  significant  hardship;  however,  any 
action  along  these  lines  should  be  done 
as  part  of  an  acros»-the>board  policy 
and  not  restricted  to  a  specific  situation. 

EPA 's  response:  As  noted  above,  EPA 
is  sensitive  to  these  commenters' 
concerns  regarding  similar  treatment  of 
petitions  for  fweign  and  domestic 
tolerances.  Accordhigly,  EPA  has  taken 
several  steps  to  ensure  that  the 
petitioner  in  this  instance  does  not 
receive  preferential  treatment  because 
of  the  potential  economic  impacts  on 
United  States  wine  importers  and 
others.  Moreover,  like  NACA,  EPA 
would  prefer  to  issue  a  policy  on  these 
types  of  situations  before  acting  in  an 
individual  case.  In  the  present 
circimistances.  however,  that  would 
effectively  deny  any  relief  to  the  parties 
affected.  In  any  event,  EPA  would  note 
that  it  did  take  the  unusual  step  of 
issuing  an  ANPR  to  solicit  comment  on 
all  possiUe  options  prior  to  even 
proposing  a  tolerance.  Thus,  there  has 
been  an  opportunity  for  substantial 
public  input 

4.  Kenneth  W.  Weinstein  on  behalf  of 
Sumitomo  stated  that  EPA  should 
accelerate  establishment  of  a 
procymidone  tolerance  to  avoid  adverse 
effects  on  the  food  supply  and 
international  trade.  Sumitomo  felt  that 
the  existing  data  base  is  more  than 
adequate  to  establish  an  interim 
tolerance  and  that  the  risk  assessments 
support  an  immediate  issuance  of  the 
interim  tolerance.  EPA  has  the  authority 
to  grant  an  interim  tolerance 
conditioned  on  the  submission  of 
additional  data  and  that  an  adoption  of 
a  procymidone  tolerance  will  not  burden 
other  petitioners. 

EPA 's  response:  As  stated  previously, 
because  of  the  potential  iii4)act  on 
international  trade  and  the  food  supply, 
the  Agency  is  porposing  to  establish  an 
interim  tolerance.  The  proposed  interim 
tolerance  will  cover  only  Aose 
commodities  treated  with  procymidone 
prior  to  the  filing  of  the  petition  for 
tolerance.  Sumitomo  will  not  be  entitled 
to  a  tolerance  allowing  usage  of  the 
pesticide  while  the  additional  data  are 
being  generated.  Therefore,  Sumitomo 
would  be  treated  similarly  to  any  oAer 
petitioner  whose  petition  failed  to  meet 
all  data  requirements. 

VL  Conclusions 

The  nature  of  the  residues  is 
adequately  understood  on  imported 
wine  grapes  for  a  time  limited  tolerance. 
Residues  of  procymidmte  can  be 
adequately  determined  using  HM 
multiresidue  mediodology  wi^th  is 
published  iv  Volume  I  of  the  FDA 


Pestidde  Analytical  Manual.  There  is  no 
reasonable  expectation  of  secondary 
residues  in  eggs,  milk,  meat,  and  meat 
byproducts  from  the  use  of  procymidone 
on  wine  grapes  prior  to  1990. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought,  and  it  is  concluded  that  the 
establishment  of  the  tolerances  would 
protect  the  public  health.  Therefore,  the 
tolerances  are  proposed  as  set  forth 
below. 

Interested  persons  are  invited  to 
submit  written  conunents  on  the 
proposed  tolerances.  Conunents  must 
bear  a  notation  indicating  the  document 
control  number.  [OPP-300225A).  All 
written  comments  filed  in  response  to 
this  document  will  be  available  in  the 
PubUc  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (H7506C).  at  the  address  given 
above  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164.  5  U.S.C  601  through 
612),  the  Administrator  has  determined 
that  regulations  establishing  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  signiBcant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1961  (46 
FR249S0). 

Ust  of  Subjacts  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements 

Dated:  Januaiy  31, 1991. 
Dou^M  D.  Caapt. 
Director.  Office  ofPeeticide  Pmgrama. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  Mia  and  371. 


2.  ^  adding  new  { iaa455.  to  read  as 
follows: 


S1WU65 


A  tolerance  is  establisbed  for  the 
residues  of  the  fungicide  procy  inldone, 
N-(3,5-dlcUoropben]rn-l,2- 
dimethyIcyclepropane-1,2- 
dicaiboxiraide  fa  or  on  the  following 
raw  agricultural  eommodftfer 


Commodk-       Psctspv 


Wine 

Qrapas 

prior  to 

January 

1.  tsso.... 

7.0 

(Data  4  years  aflar  date 
o(pMt)lcaiof>offlnat 

[PR  Doc.  91-29B1  Piled  a-5-tl;  SMS  am) 


40  CFR  Part  228 

IFRL-3902-SI 

Ocaan  Dumping;  Propoaad 
Designation  of  Sita  Locatad  in  the  Gulf 
of  Uexico  South  of  Atcttafaiaya  Bay 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Pn^Msed  rule. 

SUMMARY:  EPA  today  proposes  to 
designate  a  dredged  material  disposal 
site  located  in  the  Gulf  of  Mexico  south 
of  Atchafalaya  Bay  for  the  continued 
disposal  of  (hedged  material  removed 
from  the  Atchafalaya  River  Bar 
Channel.  This  proposed  Atchafalaya 
River  Bar  Channel  site  designation  is  for 
an  indefinite  period  of  time.  This  action 
is  necessary  to  provide  an  acceptable 
ocean  dumping  site  for  the  current  and 
future  disposal  of  this  material 

DATES:  Comments  must  be  received  on 
or  before  March  25, 1991. 

ADDRESSES:  Send  comments  to: 

Norm  Thomas.  Chief.  Federal  Activities 
Branch  (6E-F).  U.&  B>A.  1445  Ross 
Avenue.  Dallaa.  Texas  75208-2733 
Inforaiation  supporting  this  prc^iosed 
designation  is  available  forpa^c 
inspection  at  the  following  locations: 
EPA,  Region  6, 1445  Ross  Avenue.  9tb 

Floor,  Dallas,  Texas  75202. 
Corps  of  Engineers,  New  Orleans 
District.  Foot  of  Prytania  Street  room 
296,  New  Orieans,  Louisiana  70100 


FOR  niRTNER  MFOHMATMN  COKTACT: 

Norm  Thomas  214/655-226a 

supplementahv  intormatiowl 

A.  Background 

Section  I02(c]  of  the  Marine 
Protection.  Research,  and  Sanctuanes 
Act  of  1972,  as  amended,  33  U.SX.  1401 
et  seq.  ("the  Acfl,  gives  Ae 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
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may  be  |}erTnitted.  On  December  23. 
1986.  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  proposed  site  designation  is  being 
made  pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  chapter  I.  subchapter  H,  228.4) 
state  that  ocean  dumping  sites  will  be 
designated  by  publication  in  part  228.  A 
list  of  "Approved  Interim  and  Final 
Ocean  Dumping  Sites"  was  published  on 
January  11. 1977  (42  FR  2461  et  seq). 
That  list  established  an  Atchafalaya 
River  ocean  disposal  site  for  the 
disposal  of  material  dredged  from  the 
Atchafalaya  River  Bar  Channel.  In 
January  1980.  the  interim  status  of  the 
Atchafalaya  River  site  was  extended 
indeHnitely.  Interested  persons  may 
participate  in  this  proposed  rulemaking 
by  submitting  written  comments  within 
45  days  of  the  date  of  this  publication  to 
the  EPA  Region  6  address  given  above. 

B.  EIS  Development 

Section  102(2](c]  of  the  National 
Environmental  Pohcy  Act  of  1969,  42 
U.S.C.  4321  et  seq.,  ("NEPA")  requires 
that  Federal  agencies  prepare 
Environmental  Impact  Statements  (EISs) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  While  NEPA  does 
not  apply  to  EPA  activities  of  this  type. 
EPA  has  voluntarily  committed  to 
prepare  EISs  in  connection  with  ocean 
dumping  site  designations  such  as  this 
(39  FR  16186.  May  7, 1974). 

EPA  prepared  a  Draft  EIS  on  the 
designation  of  the  Atchafalaya  River 
Ocean  Dredged  Material  Disposal  Site 
(ODMDS)  in  November  1983.  Six 
comment  letters  were  received  on  the 
Draft  EIS.  In  December  1989  EPA 
determined  that  a  Supplemental  Draft 
EIS  was  necessary  to  correct 
information  deficiencies  and  include 
more  recent  data  fulfilling  the  requests 
of  most  of  the  commenting  agencies. 
EPA  prepared  a  Supplemental  Draft  EIS 
entitled  "Environmental  Impact 
Statement  for  the  Atchafalaya  River  Bar 
Channel  Ocean  Dredged  Material 
Disposal  Site  Designation."  On 
December  28, 1990.  a  notice  of 
availability  of  the  Supplemental  Draft 
EIS  for  public  review  and  comment  was 
published  in  the  Federal  Register.  The 
public  comment  period  on  this 
Supplemental  Draft  EIS  closes  on 
February  18. 1991. 

The  proposed  action  discussed  in  the 
EIS  is  designation  for  continuing  use  of 
an  ocean  disposal  site  for  dredged 
material.  The  purpose  of  the  designation 
is  to  provide  an  environmentally 
acceptable  location  for  ocean  disposal. 


The  appropriateness  of  ocean  disposal 
is  determined  on  a  case-by-case  basis. 
Prior  to  each  use  the  Corps  will  comply 
with  40  CFR  part  227  by  providing  EPA  a 
letter  containing  all  the  necessary 
information. 

The  EIS  discusses  the  need  for  the 
action  and  examines  ocean  disposal 
sites  and  alternatives  to  be  proposed 
action.  Land  based  disposal  alternatives 
were  examined  in  a  previously 
published  EIS  and  the  analysis  was 
updated  in  the  Supplemental  Draft  EIS 
based  on  information  from  the  COE.  A 
marsh  creation  site  located 
approximately  10  miles  from  the  existing 
ODMDS  was  evaluated.  Due  to  the  high 
cost  of  pumping  dredged  material  this 
distance,  this  alternative  was  ruled  out. 
Two  beach  nourishment  sites  were  also 
evaluated.  Due  to  the  texture  of  the 
dredged  material  and  high  costs,  these 
alternatives  were  determined 
impractical. 

Four  ocean  disposal  alternatives — two 
shallow  water  areas  (including  the 
proposed  site),  a  mid-shelf  area  and  a 
deepwater  area — were  evaluated.  Use  of 
the  mid-shelf  and  deepwater  sites  would 
involve:  (1)  Increased  transportation  and 
surveillance  and  monitoring  costs 
without  any  corresponding 
environmental  benefits;  (2)  slowar  rates 
of  erosion  and  transport  of  the  mixed 
sediments  from  the  sites;  and  (3) 
increased  safety  hazards  resulting  from 
transporting  dredged  material  greater 
distances  through  areas  of  active  oil  and 
gas  development.  Because  of  these 
reasons,  the  mid-shelf  and  the 
deepwater  area  were  eliminated  from 
further  consideration.  An  alternative 
shallow-water  site  located  nine  miles 
south  and  two  miles  east  of  the  existing 
ODMDS  was  also  evaluated.  However, 
environmental  ejects  would  be  similar 
with  no  environmental  bene^ts  gained 
by  its  selection. 

The  boundaries  of  the  proposed  site 
are  approximately  the  same  as  the 
interim-designated  site  except  that  the 
proposed  site  has  been  shifted  slightly 
to  the  east  and  the  length  of  the 
proposed  site  has  been  extended  on  the 
northern  and  southern  ends  to 
accommodate  actual  and  potential 
increases  in  the  oceanward  bar  channel 
limit  requiring  maintenance. 

In  accordance  with  the  requirements 
of  the  Endangered  Species  Act.  EPA  has 
completed  a  biological  asessment  of  the 
potential  effects  of  site  designation  on 
listed  species  of  whales  and  turtles.  The 
EPA  has  coordinated  a  no  adverse 
impact  determination  with  the  National 
Marine  Fisheries  Service  (NMFS)  and 
NMFS  has  concurred  with  this 
determination.  Pursuant  to  an  Office  of 
Water  Policy  memorandum  dated 


October  23. 1989,  EPA  has  evaluated  the 
proposed  site  designation  for 
consistency  with  the  State's  approved 
coastal  management  program.  EPA  has 
preliminarily  determined  that  the 
designation  of  the  proposed  site  is 
consistent  to  the  maximum  extent 
practicable  with  the  State  coastal 
management  program,  and  will  submit 
this  determination  to  the  State  for 
review  in  accordance  with  EPA  policy. 
In  addition,  as  part  of  the  NEPA  process, 
EPA  has  consulted  with  the  State 
regarding  the  effects  of  the  dumping  at 
the  proposed  site  on  the  State  coastal 
zone.  EPA  will  take  the  State's 
comments  into  account  in  preparing  the 
Final  EIS  for  the  site,  in  determining 
whether  the  proposed  site  should  be 
designated,  and  in  determining  whether 
restrictions  or  limitations  should  be 
placed  on  the  use  of  the  site,  if  it  is 
designated. 

C.  Site  Designation 

The  Atchafalaya  ODMDS  is  located 
east  of  and  parallel  to  the  Atchafalaya 
River  Bar  Channel.  The  center  of  the  site 
is  approximately  16  miles  for  the 
mainland  coast  but  the  northern  end  of 
the  site  is  only  2  miles  from  the  North 
Point  of  Point  au  Fer  Island.  The 
proposed  site  is  approximately  19  miles 
long.  The  average  water  depth  at  the  site 
is  16  feet.  The  coordinates  of  the 
rectangular-shaped  site  are  as  follows: 
29*  21'  24.92"  N,  91*  23'  11.00"  W;  29*  21' 
08.86  "  N,  91"  22'  47.47"  W;  29*  07'  59.43" 
N,  91*  34'  27.51"  W:  29*  08'  15.46 "  N.  91* 
34'  51.02"  W. 

D.  Regulatory  Requirements 

Five  general  criteria  in  S  228.5  of  the 
EPA  Ocean  Dumping  Regulations  are 
used  in  the  selection  and  approval  of 
ocean  disposal  sites  for  continuing  use. 
Sites  are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  parturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  at  any 
time  disposal  operations  at  a  site  cause 
unacceptable  adverse  impacts,  further 
use  of  the  site  may  be  terminated  or 
limitations  placed  on  the  use  of  the  site 
to  reduce  the  impacts  to  acceptable 
levels. 

EPA  has  determined,  based  on 
information  presented  in  the 
Supplemental  Draft  EIS,  that  the 
proposed  site  is  acceptable  imder  the 
five  general  criteria.  The  Continental 
Shelf  location  is  not  feasible  and  no 
environmental  benefit  would  be 
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obtained  by  selecting  such  a  site. 
Historical  use  of  the  existing  site  has  not 
resulted  in  substantial  adverse  effects  to 
living  resources  of  the  ocean  or  to  other 
uses  of  the  marine  environment  Section 
228.6  lists  eleven  specific  factors  used  in 
evaluating  a  proposed  disposal  site  to 
assure  that  the  general  criteria  are  met. 
The  characteristics  of  the  proposed  site 
are  reviewed  below  in  terms  of  the 
eleven  specinc  factors. 

1.  Geographical  Position,  Depth  of 
Water,  Bottom  Topography  and 
Distance  From  Coast.  (40  CFR 
228.6(a)(1).) 

Geographical  position,  average  water 
depth,  and  distance  from  the  coast  for 
the  disposal  site  are  given  above. 
Bottom  topography  gently  slopes  to  the 
south  (1.0  foot  per  mile). 

2.  Location  in  Relation  To  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases.  (40  CFR  228.6(a)(2).) 

The  northwestern  Gulf  of  Mexico  is  a 
breeding,  spawning,  nursery,  and 
feeding  area  for  shrimp,  menhaden,  and 
bottomfish.  To  complete  their  life  cycles, 
many  of  the  species  migrate  seasonally 
between  the  estuaries  and  the  Gulf. 
Because  the  timing  varies  by  species, 
some  migration  can  occur  at  almost  any 
time  of  the  year. 

The  ODMDS  is  located  in  the  region 
dominated  by  species  that  are  estuary- 
related.  This  group  of  organisms  is 
generally  most  abundant  off  Louisiana, 
but  extends  from  the  Mississippi  River 
Delta  to  south  of  Brownville,  Texas.  Off 
Louisiana,  the  commercially  important 
shrimp  and  fish  include  white  shrimp, 
brown  shrimp.  Gulf  menhaden,  and  sand 
seatrout.  Conunercially  important 
shellfish  and  finifish  that  inhabit  the 
nearby  bay  environment  include  oyster, 
blue  crab,  black  drum,  red  drum,  and 
spotted  seatrout. 

The  proposed  ODMDS  represents  a 
very  small  area  of  the  total  range  of  the 
white  and  brown  shrimp  and  their 
related  communities;  however,  the 
nearby  Atchafalaya  River  estuarine  area 
is  one  of  the  region's  major  nursery 
areas.  Point  au  Fer  Shell  Reef  is  shown 
on  most  nautical  charts  as  a  barrier 
between  the  open  Gulf  of  Mexico  and 
the  Atchafalaya  River  estuarine  area. 
Even  though  nautical  charts  show  only  a 
few  passages  through  Point  au  Fer  Shell 
Reef,  the  shell  dredging  in  this  area  has 
been  so  extensive  that  the  reef  is  no 
longer  considered  a  barrier  to  these 
migrating  species.  The  Atchafalaya 
estuary  has  a  broader  expanse  of  direct 
connection  with  the  open  Gulf  of  Mexico 
than  any  other  estuary  along  the 
Louisiana  coast.  A  small  portion  of  this 
passage  route  would  be  unavailable  to 
migrating  shrimp  during  periods  of 


active  dredging  and  disposal.  Also,  the 
settling  dredged  material  and  the 
sediment  plume  in  and  near  the  ODMDS 
will  impede  the  migration  of  shrimp 
between  the  Gulf  and  Atchafalaya  Bay. 
However,  the  effect  of  these 
impediments  on  the  migration  of  the 
overall  shrimp  populations  will  be  very 
small  and  probably  undetectable.  The 
stress  and  possible  mortality  of 
individual  organisms  encountering 
adverse  conditions  during  dredged 
material  disposal  in  the  ODMDS  will  be 
negligible  compared  to  the  passage  of 
the  far  greater  majority  of  individuals 
'  crossing  in  to  or  out  of  the  estuary  at 
other  locations.  Disposal  of  material  at 
the  ODMDS  will  also  have  negligible 
effects  on  endangered  or  threatened 
species. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas,  (40  CFR 
228.6(a)(3).) 

There  are  no  known  recreational 
parks  or  beaches  in  proximity  to  the 
ODMDS.  The  nearest  point  of  land  is 
North  Point  of  Point  au  Fer  Island  about 
2  miles  from  the  north  end  of  the 
ODMDS.  It  may  be  possible  to  observe 
the  disposal  plume  bom  North  Point  or 
from  boats  in  the  vicinity  during  the 
active  period  of  dredged  material 
disposal  within  the  site.  The  plume  is 
expected  to  dissipate  quicly  after 
completion  of  the  disposal  operations. 
Except  for  the  minor  affects  of  these 
limited  observations,  there  should  be  no 
effects  on  the  aesthetics  of  the  area. 

4.  Types  and  Quantities  of  Wastes 
Proposed  To  Be  Disposed  of,  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Wastes.  If  Any 
(40  CFR  228.6(a)(4).) 

The  volume  of  dredged  material  to  be 
disposed  is  estimated  to  be 
approximately  9  million  cubic  yards  per 
year.  The  dredged  material  generally 
consists  of  approximately  45%  silt,  45% 
clay,  and  10%  find-grained  sand.  The 
material  is  removed,  using  a  cutterhead 
pipeline  dredge,  from  the  Atchafalaya 
River  Bar  Channel  and  released  within 
the  ODMDS  as  an  uncohesive  slurry. 
The  Atchafalaya  Bar  Channel,  is 
dredged  annually.  The  average  length  of 
the  dredging  contract  is  60  to  90  days. 
No  portion  of  the  bar  channel  is  dredged 
more  than  once  each  year. 

It  is  expected  that  most  future 
disposals  of  dredged  material  will 
follow  the  past  disposal  pattern  with 
respect  to  types,  quantities,  and 
methods  of  release.  Any  material 
disposed  of  at  the  site  would  be  required 
to  comply  with  the  criteria  of  the  Ocean 
Dumping  Regulations.  None  of  the 
material  will  be  packaged  in  any  way. 

5.  Feasibility  of  Surveillance  and 
Monitoring  (40  CFR  228.6(a)(5).) 


Surveillance  is  possible  by  shore- 
based  radar,  aircraft,  or  day-use  boats. 
No  surveillance  is  currently  performed 
by  the  U.S.  Coast  Guard.  Monitoring 
would  be  facilitated  by  the  fact  that  the 
ODMDS  is  nearshore,  in  fairly  shallow 
water,  and  has  baseline  data  available. 
The  primary  purpose  of  monitoring  is  to 
determine  whether  disposal  at  the  site  is 
significantly  affecting  areas  outside  the 
disposal  area  and  to  detect  any 
unacceptable  adverse  effects  occurring 
in  or  around  the  site.  Based  on  historic 
data,  an  intense  monitoring  program  is 
not  warranted.  However,  in  order  to 
provide  adequate  warning  of 
environmental  harm,  the  EPA  will 
develop  a  monitoring  plan  in 
cooperation  with  the  COE.  The  plan 
would  concentrate  on  periodic  depth 
soundings  and  sediment  and  water 
quality  testing. 

6.  Dispersal  Horizonal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area,  Including  Prevailing  Current 
Direction  and  Velocity,  If  Any  (40  CFR 
228.6(a)(6).) 

Current  patterns  in  the  vicinity  of  the 
existing  ODMDS  are  highly  complex. 
Although  tides,  loop  current  intrusions, 
and  river  flow  may  affect  the  local 
currents,  these  currents  are  influenced 
predominantly  by  winds.  Thus,  the 
direction  and  velocity  of  the  currents 
vary  throughout  the  year. 

Winds  are  a  particularly  strong 
driving  force  in  the  late  autumn,  winter, 
and  early  spring.  Net  water  flow  in  the 
winter  is  to  the  northwest;  however, 
rapid  flow  reversals  to  the  southeast 
occur  periodically  and  are  well 
correlated  with  similar  changes  in  wide 
direction.  Nearshore  current  patterns 
are  somewhat  more  complex  in  summer. 
In  the  absence  of  strong  winds  and  the 
presence  of  a  stratified  water  column, 
current  patterns  become  considerably 
less  distinct.  Net  flow  in  summer  can  be 
either  to  the  east  or  the  west.  Spinoff 
eddies  from  the  loop  current 
occasionally  enter  the  region,  producing 
flows  to  the  southeast  near  the  existing 
site. 

Currently  speeds  generally  range  from 
10  to  30  cm/s  in  the  vicinity  of  the 
ODMDS.  One  study  conducted  during 
dredged  material  disposal  operations 
indicated  currents  may  range  from  2  to 
25  cm/s  in  a  southwest  direction. 
Current  speeds  may  reach  200  cm/s 
during  hurricanes,  which  occur  about 
once  every  4  years. 

In  the  absence  of  strong  currents,  the 
bulk  of  the  dredged  material  being 
disposed  settles  on  the  bottom  of  the 
particular  area  of  a  site  being  used  at 
that  time.  A  portion  of  the  plume  (fines) 
will  be  transported  in  the  direction  of 
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the  coinnt  owa  wider  area  of  the  site 
and  to  some  extent  outside  the  site.  ThU 
material  will  eventually  Mttlc  over  a 
wide  area.  Chiriag  ditpoaal  opera  tiona, 
suspended  aolids  concentrations  as  high 
as  SOO-mg/L  were  bnind  a41  km 
downstream  from  the  end  of  the 
dischaife  pipe.  However,  natiirally 
oocnrring  ooocentrations  of  suspended 
soUds  as  high  aa  800  mg/L  have  been 
reported  in  the  area. 

Currents  in  the  area  reach  vdocities 
suffidenl  to  resuspend  the  disposed 
dredged  material.  The  resuspended 
material  will  be  transported  in  the 
direction  of  tha  current  causing  the 
resusposiML  During  these  periods, 
constant  mixiag  of  ue  dredged  material 
and  sediments  oiiginally  in  the  area 
takes  place.  The  mixed  dredged  material 
and  back^Dund  sediments  settle  as  the 
velocity  decreases  and  become 
resuspended  iirfian  some  event  again 
raises  the  current  velocity. 

Analysis  by  the  New  Orleans  COE 
shows  that  sediment  transport  at  the 
ODMDS  is  both  to  the  northwest  and  to 
the  southeast  Tha  prevailing  northwest 
currents  are  relatively  weak  and 
generally  transport  silt-sized  and  clay- 
sized  particles.  In  the  winter,  however, 
stronger  currents  to  the  southeast,  which 
are  driven  by  the  passage  of  cold-air 
outbreaks  (nrnthers).  transport  the  latter 
particle  sizes  plus  sand-sized  particles. 
Gale-force  winds  for  a  duration  of  20  to 
30  hours  are  common  during  the  passage 
of  one  of  the  cold-air  outbreaks,  which 
occur  from  15  to  30  times  each  year. 

The  dredged  material  represents  a 
small  portion  of  the  material  carried  into 
the  general  area  by  the  runoff  of  the 
Atchafala3ra  River.  Initially,  during  the 
disposal  operation,  a  mound  of  dredged 
material  may  be  formed  within  the 
ODMDS.  However,  periodic 
resuspension  of  the  dredged  material 
results  in  the  disappearance  of  the 
mound  through  cRspersal  and  horizontal 
transport. 

7.  Existence  and  Effects  of  Current 
and  Previous  Discharges  and  Dumping 
in  the  Area  (Inchiding  Cumuhtire 
Effects)  (40  CFR  228.6(a)(7).) 

No  BMMmds  were  detected  witfiin  the 
site  during  EPA  surveys  performed 
during  December  1980  and  May — June 
1981.  There  were  spatial  and  temporal 
differences  in  the  survey  results  for 
various  parameters,  incluchng  grain  siae. 
chlorinated  hyikocabrons,  and  oil  and 
grease.  However,  no  significant 
differences  among  sanvpilng  statioas 
within  the  site  and  eontool  statioas  both 
east  and  west  of  tha  site  were  detected. 
No  effects  froai  iliiii^il  malarial 
disposal  eoold  be  identified  in  ^  water 
cofaann.  sadiBaala.  or  beBthoa  ol  tiK 
site. 


ft.  Interference  With  Shipping, 
Fishing.  Recreation,  Mineral  Retraction, 
Desalination,  Fish  and  Shellfish  Culture, 
Areas  t^Speciat  Scientific  Importance 
and  Other  Legitimate  Uses  of  the  Ocean 
(40  CFR  22&0(a)f8).) 

The  ODMDS  is  outside  the  navigation 
channel  and  thus,  not  in  the  path  of 
ocean-going  vessels.  Some  smaller  boats 
may  pass  over  the  site;  however,  since 
any  mounds  are  expected  to  be  short- 
lived, tiiere  should  be  no  interference 
with  this  passage.  Pipeline  dredges  and 
disposal  pipelines  may  interfere  with 
some  shipping  traffic  by  blocking 
sections  of  the  channel  This 
interference  can  be  mitigated  by  close 
coordiantion  among  the  dredging 
operators  and  the  shipping  interests. 
Without  dredging,  the  channel  would  be 
impassible  to  moat  shipping. 

Recreational  fishing  and  boating  take 
place  throughout  the  area  in  the  vicinity 
of  the  ODNOJS.  Overall  there  will  be 
soma  interference  with  recreational 
activities  at  the  (X)MDS,  particnlariy 
daring  disposal  operations.  The  plumes 
of  dredged  material  could  have  a  minor 
impact  on  targeted  fish  stocks, 
temporarily  affecting  recreational 
fishing  in  die  area,  lliis  interference  will 
be  restricted  to  the  relatively  small  area 
of  die  ODMDS  being  used  for  disposal. 

There  is  active  oil  and  gas 
development  in  the  area  occupied  by  the 
ODMDS.  One  platform  is  located  in  the 
south  end  of  the  proposed  site  and  other 
platforms  are  located  to  the  east,  south, 
and  west  of  the  site.  Several  natural  gas 
pipelines  cross  the  ODi^fDS.  The  COE 
has  responsibility  for  permitting  all 
structural  placements  on  the  Outer 
Continental  Shelf  and  for  pipelines 
located  in  fairwa3r8  and  anchorages. 
Past  experience  with  use  of  the  site  for 
disposal  of  dredged  material  has  not 
indicated  interference  with  oil  and  gas 
exploration  or  production.  No  other 
types  of  mineral  extraction  are  taking 
place  within  the  site. 

No  desalination  or  artificial  fish  and 
shellfish  culture  facilities  are  located 
within  the  site.  Naturally  occurring  fish 
and  shellfish  within  the  site,  particularly 
bottom-dwelling  types,  %vill  be  affected 
by  the  dredged  material  disposal.  Some 
of  these  may  be  trapped  and  smothered. 
Dispersion  and  tranaport  of  the  dredged 
material  outside  the  site  should  not 
adversriy  affect  the  fish  and  shellfish. 
The  material  dispersed  frtMn  the  site  wiU 
settle  in  very  tirin  layers  and  be  mixed 
with  tha  naturally  acenrring  sediments 
of  tba  region. 

There  an  oystar  beds  on  the  shdl 
reefs  north  of  Ite  ODMDS.  Bacanae  4w 
tranaport  of  soapaadad  matnials  bom 
the  ODMDS  wffl  be  aaiBly  parallei  to 
the  coasdloe.  effects  of  disposal 


op>erations  on  these  oyster  beds  will  be 
minimal,  in  addition,  the  oyster  beds  are 
naturally  subjected  to  periodic  episodes 
of  high,  suspended-solid  concentrations 
frtmi  the  watets  of  tfie  Atchafalaya 
River. 

9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
A  vailable  Data  or  by  Trend  Assessment 
or  Baseline  Surveys  (40  CFR  228.6(a)(9).) 

The  water  quality  and  ecology  of  the 
ODNfDS  generally  reflect  that  of  the 
nearshore  region  off  the  Louisiana  coast 
affected  by  discharges  frt}m  the 
Atchafalaya  River.  The  variations  in 
water  quality  depend  on  the  amount  and 
mixing  of  freshwater  runoff,  which  is 
highly  variable.  Data  developed  during 
the  EPA  surveys  are  generally 
comparable  to  historic  data  for  the  area. 
Water  column  data  were  not  taken 
during  dredged  material  disposal 
operations;  therefore,  the  data  reflect 
normal  ambient  conditions. 

Salinities  varied  widely  during  both 
the  December  1980  [ISJO  to  28.8  o/oo) 
and  the  May-June  1981  (4.9  to  35.5  o/oo) 
surveys.  During  December,  raiddepth 
dissolved-oxygen  levels  ranged  frt>m  9.5 
to  10.3  mg/L,  whereas  May-June  values 
ranged  from  6.8  to  8.9  mg/L  In  the 
summer,  calm  winds,  freshwater  input, 
and  intrusions  of  offshore  waters  may 
restrict  vertical  mixing  in  the  nearshore 
waters.  Under  these  conditions,  bottom 
waters  can  be  depleted  of  oxygen.  This 
hypoxic  condition  (diseolved-oxygen 
content  of  less  than  2  ppm)  may  be 
annual  phenmnenon.  but  the  event  is 
patchy  and  ephemeral  and  has  been 
shown  to  affect  shelf  waters  frt>m  the 
Mississippi  Delta  to  the  upper  Texas 
coast  The  December  survey  reported  a 
wide  range  of  total  suspended  solid 
concentrations  when  stormy  weather 
was  encountered;  during  the  May-June 
survey  the  range  was  smaller.  Values  for 
pH  were  sli^tly  higher  in  December 
relative  to  May-Jane:  all  values  ranged 
between  8.1  and  8.5. 

In  waters  off  southeastnn  Louisiana, 
concentrationa  of  particulate  trace 
metals  within  a  given  volume  of  water 
are  largely  a  function  of  tha  quantity  of 
particles  present  Daring  the  site  survey, 
maximum  concentrations  for  most 
particulate  metals  were  measured  at 
stations  where  levels  of  TS8  was  also 
greatest  Overall  ranges  were  0.20  to 
0.26  ftg/L  for  arsenic;  a02  to  a07  ^g/L 
for  cadmiuni;  (k27  to  0.82  |tg/L  for 
chrooiuni:  a40  to  1.2  Mg/L  for  copper 
aOM  to  0.016  ftg/L  for  mercury;  6.6  to  72 
ItgfL  for  manganese;  0.32  to  0.91  ^g/L 
for  nickek  &46  to  1.9  fig/L  for  lead:  and 
24>to4.9>ig/LforiiBC. 

ConceatratioRS  of  most  cfiseoived 
metals  dwing  tba  site  sarveya  were 
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somewhat  greater  during  May-June  than 
in  December.  Concentration  ranges  for 
dissolved  metals  over  both  surveys  were 
1.0  to  1.2  fig/L  or  arsenic;  0.07  to  0.16 
fig/L  for  cadmium;  <0.11  to  1.0  ^g/L  for 
chromium;  0.94  to  2.5  jig/L  for  copper; 
<  0.033  to  0.073  ftg/L  for  mercury;  0.16  to 
18  fig/L  for  manganese;  0.38  to  2.0  pig/L 
for  nickel;  0.05  to  3.2  jig/L  for  lead;  and 
1.4  to  3.2  fig/L  for  zinc. 

Total  concentrations  of  trace  metals 
that  were  taken  in  ambient  waters 
during  the  two  surveys  can  be 
determined  by  directly  adding  the 
particulate  concentrations  (/ig/L)  to  the 
diss  ^Ived  concentrations  (Mg/L)  that 
were  taken  at  the  same  sample  station. 
Two  water  column  trace  metal  samples 
were  taken  during  each  of  the  two 
surveys.  Total  concentrations  of  arsenic, 
cadmium,  chromium,  lead,  nickel,  and 
zinc  were  below  EPA  marine  acute  and 
chronic  water  qualify  criteria  (WQC). 
No  WQC  have  been  set  for  manganese. 
Total  mercury  concentrations  at  station 
6  (outside  the  site]  were  0.089  and  0.075 
Mg/L  for  the  two  surveys.  Both  of  these 
concentrations  exceed  the  EPA  marine 
chronic  water  quality  criterion  (0.025 
Mg/L)  but  do  not  exceed  the  EPA  marine 
acute  water  quality  criterion  (2.1  Mg/L). 

Concentrations  of  most  dissolved 
chlorinated  hydrocarbons  (CHCs) 
examined  were  below  detectable  levels 
during  both  site  surveys.  Only  dieldrin, 
the  DDT  derivative  pp'DDE  and  the  PCB 
Arochlor  1254  were  present  in 
measurable  quantities.  Concentrations 
of  PF  DDE  and  PCB  were  below  EPA 
marine  water  quality  criterion;  dieldrin 
exceeded  the  EPA  marine  chronic 
criterion  but  not  the  acute  criterion. 

None  of  the  water-column  parameters 
measured  during  the  site  surveys 
indicated  that  dredged  material  after 
disposal  has  permanent  measurable 
effects  on  water  quality  in  the  area  of 
ODMDS.  Waters  off  the  southeastern 
Louisiana  are  generally  turbid  because 
of  shallow  depth  and  riverine  influences. 
Levels  of  most  parameters  in  the 
ODMDS  appeared  to  be  typical  of  the 
region. 

Benthic  samples  were  taken  and 
trawls  made  during  the  1980  and  1981 
site  surveys.  Results  indicated  the 
species  were  representative  of  the  area, 
and  stations  inside  and  outside  the 
existing  ODMDS  were  similar. 

The  ODMDS  is  a  shallow  area 
periodically  disturbed  by  storms.  The 
benthic  assemblage  is  dominated  by 
species  that  live  for  about  1  year  and 
undergo  rapid  population  expansions. 
Results  of  die  site  surveys  indicated  that 
most  macrofaunal  species  were  patchily 
distributed  throughout  the  study  area. 


These  endemic  species  have 
considerable  ability  to  adapt  to  a  range 
of  natural  distrubances  in  their  habitat 
Thus,  if  dredged  material  disposal  had 
affected  the  density  of  these  organisms, 
these  effects  could  not  be  discerned. 

Macrionvertebrates  and  demersal  fish 
collected  during  both  site  surveys  are 
characteristic  of  the  area.  Furthermore, 
relative  numbers  of  dominant  organisms 
collected,  such  as  large  numbers  of 
sciaenids  (drums  and  croakers),  are 
similar  to  results  of  other  studies 
conducted  in  the  area. 

10.  Potentiality  for  the  Development 
or  Recruitment  of  Nuisance  Species  in 
the  Disposal  Site  (40  CFR  228.6(a)(10). 

In  the  past  disposal  of  dredged 
material  at  the  ODMDSA  has  not 
resulted  in  the  development  or 
recruitment  of  nusiance  species. 
Continued  disposal  of  dredged  material 
at  the  site  is  not  expected  to  result  in 
such  development  or  recruitment. 

11.  Existence  at  or  in  Close  Proximity 
to  the  Site  of  Any  Significant  Natural  or 
Cultural  Features  of  Historical 
Importance  (40  CFR  228.6(a)(ll). 

Various  shipwrecks  are  found  in  the 
general  area  of  the  ODMDS,  but  none  is 
known  to  exist  within  the  ODMDS. 
Studies  conducted  by  the  Minerals 
Management  Service,  which  involved  a 
literature  search  as  well  as  a  request  for 
information  frt>m  the  Louisiana 
Preservation  Officer,  do  not  show  any 
features  of  historical  importance  within 
the  ODMDS. 

E.  Proposed  Action 

EPA  proposes  to  designate  the 
Atchafalaya  River  Bar  Channel  ocean 
dredged  material  disposal  site.  The 
proposed  site  is  compatible  with  the 
general  criteria  and  specific  factors  used 
for  site  evaluation.  While  the  Corps 
does  not  administratively  issue  itself  a 
permit,  the  requirements  that  must  be 
met  before  dredged  material  derived 
from  Federal  project  can  be  discharged 
into  ocean  waters  are  the  same  as 
where  a  permit  would  be  required.  EPA 
has  the  authority  to  approve  or  to 
disapprove  or  to  propose  conditions 
upon  dredged  material  permits  for  ocean 
dumping. 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 


disposal  option  for  dredged  material 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 

Dated:  January  28, 1991. 
Robert  E.  Laytoo  Jr.. 
Regional  Administrator  of  Region  ft 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  of  title  40  is 
proposed  to  be  amended  as  set  forth 
below. 

PAirr  228— {AMENDED! 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  Sections  1412  and  14ia 

2.  Section  228.12  is  amended  by 
removing  from  paragraph  (a)(3)  under 
"Dredged  Material  Sites"  the  entry  for 
Atchafalaya  River,  Louisiana  and 
adding  paragraph  (b)(90]  to  read  as 
follows: 

S  228.12    Delagstion  Of  management 
auttrarity  for  ocean  dumping  sites. 


(b)  •  *  • 

(90  Atchafalaya  River  Bar  Channel, 
Louisiana— Region  6  Location:  29*  21'  24.92" 
N,  91*  23"  11.00"  W;  29*  21'  O&M"  N,  91*  22" 
47.4r'  W;  29*  or  58.43"  N,  91*  34'  27.51"  W; 
29*  OS'  15.48"  N,  91*  34'  51.02"  W.  Size:  7.31 
square  natucial  miles.  Depth:  Ranges  from  5- 
23  feet.  Primary  Use:  Dredged  material. 
Period  of  Use:  Continuing  use.  Restriction: 
Disposal  shall  be  limited  to  dredged  material 
from  the  vicinity  of  Atchafalaya  River  Bar 
Channel. 
[FR  Doc  91-2804  Filed  2-5-91;  8:45  am] 
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FEDERAL  COHMUNICATIOMS 
COMMISSION 

47CFRPart64 

Misceianoous  RuIm  Relating  to 
Common  Carrtort 


[CC 


NaW-«23.FCCM-41«I 


Ben  Operating  Companies; 
Nonelnicturai  Safeguards  Governing 
Enhanced  Services 


:  Federal  Comnranications 
Cofoinission. 
action:  Propoaed  nile. 


:  In  this  Notice  of  Proposed 
Rulemaking  (NPRM).  the  Commission 
proposes  to  institute  a  strengthened  set 
of  nons^ctural  safeguards  to  govern 
Bell  Operating  Company  (BOC) 
provision  of  enhanced  services, 
including  strengthened  cost  allocation 
and  accounting  safeguards  applicable  to 
all  Tier  1  local  exchange  companies 
(LECs).  The  Commission  also  proposes 
to  re-examine  the  Customer  Proprietary 
Network  Information  (CPNI) 
requirements  applied  to  the  integrated 
provision  of  interstate  basic  and 
enhanced  services  by  the  BOCs.  In 
addition,  the  Commission  proposes  to 
preempt  only  those  state  regulatory 
safeguards  that  would  thwart  or  impede 
federal  pohcies,  such  as  the  policy 
permitting  the  intergrated  provision  of 
interstate  basic  and  enhanced  services 
by  the  BOCs,  AT&T,  and  the 
independent  telephone  companies 
(ITCs).  The  Commission  issued  this 
NPRM  after  a  recent  court  decision 
vacating  and  remanding  three 
Commission  decisions  in  the  Computer 
III  proceeding.  This  NmM  is  intended  to 
re-examine  Bell  Operating  Company 
provision  of  enhanced  services. 
DATES:  Comments  must  be  received  on 
or  before  February  15, 1991;  replies  must 
be  received  on  or  before  March  18, 1991. 
AOOHESMS:  Federal  Communications 
Commission.  1919  M  Street  NW., 
Washington.  DC  20554. 
FOR  nNrmcn  iNForatATiON  contact: 
Melissa  Newman.  Policy  and  Program 
Planning  Division.  Common  Carrier 
Bureau  (202)  632-9342. 
suPKfMiNTAiiv  MramtATiCN:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  (FCC  90-41d). 
adc^ted  December  13, 1990.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  239).  1919  M 
Street.  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 


copy  contractors,  Downtown  Copy 
Center.  (202)  452-1422. 1114  21st  Street 
NW..  suite  140,  Washingtoa  DC  20037. 

The  following  collection  of 
information  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  Section  3S04(h)  of  the  Paperwork 
Reduction  Act.  Copies  of  the  submission 
may  be  purchased  from  the 
Commission's  duplicating  contractor. 
Downtown  Copy  Center,  1114  21st 
Street.  NW.,  suite  140,  Washington.  DC 
20037.  (202)  452-1422.  Persons  wishing  to 
comment  on  this  information  collection 
should  direct  their  comments  to  Jonas 
Neihardt  (202)  395-3785,  Office  of 
Management  and  Budget,  room  3235 
NEOa  Washington.  DC  20S03.  Copies  of 
comments  should  also  be  sent  to  the 
Federal  Communications  Commission. 
Office  of  Managing  Director. 
Washington.  DC  20554.  For  further 
information  contact  ]udy  Boley,  Federal 
Communications  Commission.  (202)  632- 
7513. 

OMB  Number  None. 

Title:  Computer  QI  Remand 
Proceedings:  Bell  Operating  Company 
Safeguards:  and  Tier  I  Local  Exchange 
Company  Safeguards. 

Action:  Modified  collections. 

Respondents:  Business  or  other  for 
profit. 

Frequency  of  Response:  On  occasion 
and  quarterly. 

Estimated  Annual  Burden:  1600  hours 
average  burden  per  response  for  cost 
allocation  manual;  500  hours  average 
burden  per  response  for  audit  report;  300 
hours  average  burden  pet  response  for 
occasional  and  quarterly  updates  and 
revisions. 

Needs  and  Uses:  The  NPRM  solicits 
public  comment  to  institute  a 
strengthened  set  of  nonstructural 
safeguards  to  govern  the  provision  of 
enhanced  services.  The  purpose  of  the 
requirements  is  to  employ  an  accounting 
mechanism  to  substitute  for  the  costs 
that  a  structiu'al  separation  requirement 
places  upon  carriers  in  order  to  protect 
ratepayers  from  cross-subsidization.  The 
BOCs  and  other  Tier  I  local  exchange 
carriers  are  the  subject  respondents. 
Information  will  be  used  by  the 
Commission  to  detect  improper  cross- 
subsidization. 

Summary  of  Notke  of  Proposed 
Rulemaidng 

1.  On  June  6, 1990.  die  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  in 
California  v.  fXTC  vacated  and 
remanded  three  Commissitm  decisions 
in  the  Computer  III  proceeding.  The 
Court  concluded  that  the  Commission 
had  not  sufficiently  justified  the  decision 
to  replace  structural  separation  with 


nonstructural  safeguards  for  BOC 
provision  of  enhanced  services.  The 
Court  also  held  that  the  Commission  had 
not  adequately  justified  its  preemption 
of  certain  kinds  of  state  regulation. 

2.  Since  the  California  decision,  the 
Commission  has  undertaken  a  re- 
examination of  the  regulatory  regime  in 
the  enhanced  services  area  to  consider 
what  safeguards  would  be  best 
encourage  the  broad-based  dehvery  of 
enhanced  services  to  the  American 
consumer  while  at  the  same  time 
protecting  against  discrimination  against 
competing  ehanced  service  providers 
(ESPs)  and  cross-subsidization  of  BOC 
enhanced  services  by  basic  service 
offerings. 

3.  On  December  13, 1990,  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  and  Order  in  CC 
Docket  No.  90-623.  Based  on  an  analysis 
of  regulatory  developments  in  the 
enhanced  services  area  since  adoptfon 
of  the  BOC  Separation  Order  and  the 
Computer  in  proceeding,  the 
Commission  proposes  to  institute  a 
strengthened  set  of  nonstructural 
safeguards  to  govern  BOC  provision  of 
enhanced  services,  including 
strengthened  cost  allocation  and 
accounting  safeguards  applicable  to  all 
Tier  1  LECs.  Specifically,  the 
Commission  proposes  to  require  that:  (1) 
All  carriers  treat  enhanced  services  as 
nonregulated  activities  for  accounting 
and  cost  allocation  purposes:  (2)  the 
independent  auditors  provide  the  same 
level  of  assurance  in  the  required  audits 
as  that  undertaken  in  a  financial 
statement  audit  engagement;  (3)  the 
Common  Carrier  Bureau  study  means  of 
achieving  greater  uniformity  in  the 
carriers'  cost  allocation  manuals  and 
take  any  steps  necessary  to  accomplish 
this  goal:  (4)  the  carriers  quantify  the 
dollar  efiect  of  cost  allocation  manual 
changes  when  such  changes  are 
submitted  to  the  Commission;  and  (5) 
the  Bureau  study  whether  to  establish  a 
reasonable  threshold  for  determining  the 
materiality  of  errors  and  omissions 
discovered  in  the  independent  audits  of 
carrier  filings  and  take  any  steps 
necessary  to  implement  such  a 
threshold 

4.  The  Commission  also  proposes  to 
readopt  most  of  the  nondiscrimination 
safeguards.  These  nonstructural 
safeguards  include  comparably  efficient 
interconnection  (CEI)  requirements, 
nondiscrimination  reporting 
requirements,  and  network  information 
disclosure  riiles.  This  proposal  also 
includes  readoption  of  the  Computer  III 
decisions  to  eliminate  both  the 
capitalization  plan  requirement  and  the 
prohibition  on  joint  research  and 
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development  for  software.  The 
Commission  stated  that,  despite  the 
decision' to  vacate  the  Computer  lU 
oiders)  the  Court,  did  not  find  fault  with 
the  Commission's  nonstruotural 
safeguards  designed  to  prevent 
discrimination  against  die  BOCs' 
competitors  in  access  to  basic  services. 
The- Commission  proposes  to  re-examine 
the  CPNI  safeguard  applicable  to  BOC 
provision  of  enhanced  services. 

5.  Finally,  the  Commission  proposes  to 
preempt  only  state  regulation  of 
intrastate  communications  that  would 
necessarily  thwart  or  impede  federal 
regulation  of  interstate  enhanced 
services.  The  NTOM,  for  example, 
proposes  to  preempt  those  categories  of 
state  structural  regulations  that,  as  a 
practical  matter,  prevent  the  BOCs. 
AT&T,  and  the  ITCs  from  integrating 
their  interstate  basic  and  enhanced 
service  operations.  With  respect  to 
network  disclosure  rules,  the 
Commission  tentatively  concludes  that 
it  will  be' impossible  to  apply  different 
state  and  federal  timing  requirements 
for  initial* disclosure  of  network 
infonnation.Therefore.  the  Commission 
proposes  to  preempt  that  part  of  any 
state  network  disclosure  rule  that 
requires- initial  disclosiue  at  a  time 
di^erent  than  the  federal  rule.  The 
NI^RM  seeks  comment  on  whether  state 
network  disclosure  rules  could  frustrate 
the  ability  of  AT&T-,  the  BOCs  and  the 
ITCs  to  integrate  interstate  basic  and 
enhanced'  services. 

6.  The  Commission  also  seeks 
comment  on  whether  any  preemption  of 
state  CPNI  regulation  differing  firom 
federal  CPNI  safeguards  is  appropriate 
OP  necessary,  and  whether  any  siich 
preemption  should  also  apply  to  the 
nC84  The  Commission  also  requests 
comment  on  which,  if  any,  state 
nondiscrimintition  reporting 
requirements  difiering  from  federal 
requirements- would  thwart  or  impede 
federal  objectives. 

7.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  See 
generally  section  1.1206(a)  of  the 
Commission's  rules.  47  CPU  l,1206(a). 
for  rules  governing  permissible  ex  parte 
contacts. 

a  The  Commission  detennined  that 
the  Regulatory  Flexibility  Act  is  not 
apphcable  in  this  proceeding.  In  its 
major  access  chaise  rulemaking 
proceeding  (CC  Docket  78-82).  the 
Commission  determined  that  the 
Regulatory  Hejdbility  Act  did  not  apply 
in  diat  local  exchange  carriers,  the 
parties  directly  subject  to  our  rules,  do 
notfbll  within  the  Aof  s  d^nition  of  a 
"small  entity." 

9.  Poisuant  tb  47'0;S.C  TSl.  T54(i). 
154U].  201-05.  218,  220,  aad;403i  and  5 


U.S.C.  553.  notice  is  hereby  given  of  die 
proposed  adoption  of  new  or  modified 
rules  in  accordance  with  the  dlcussion 
and  delineation  of  issues  in  this-Notice 
of  Proposed  Rulemaking, 

10.  Comments  on  the  issues  and 
proposals  discussed  boein,  together 
with  proposed  rule  amendments,  if  any, 
are  to  be  filed  not  lata  than  February 
15. 1991  and  replies  are  to  be  filed  not 
later  than  March  18, 1991. 

In  accordance  with  die  provisions  of 
section  1.419  of  this  Commission's  Rules, 
47  CFR  1.419,  an  original  and  four  copies 
of  all  statements,  briefs  comments  or 
replies  shall  be  filed  widi  the  Federal 
Communications-Commission. 
Washington,  DC  20554.  and  all  such 
filings  will  be  available  for  public 
inspection  in  the  Docket  Reference 
Room  at  this  Commission's  Washington. 
DC  office.  One  additional  copy  shall  be 
filed  at  the  offices  of  The  Downtown 
Copy  Center,  suite  140. 1114  21st  Street, 
NW.,.Wad[iington,  DC  20087.  In  reaching 
our  decision,  this  Commission  may 
consider  information  and  ideas  not 
contained  in  filings,  provided  that  such 
information  is  reduced  to  writing  and 
placed  in  the  public  file;  and  provided 
that  the  fact  of  this  Commission's 
reliance  on  any  such  information  or 
ideas  is  noted  in  the  Order. 

List  of  Subjwtts  for  47  CFR  Part  64 

Communications  common  carriers. 
Federal  Communications  Commission. 
Donna  R.  Seatcy, 
Secretary, 

[PR  Doc.  91-2832  Filed  2-5-61;  8:45  am] 
BUiJiia  cooe  srii-M-M 


47  CFR  Part  7a 

[MM  DMMt  No.  9r-6i  RM-75t7] 

Radio  Broadcasting  Services; 
Richwood,  \J< 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


FCC.  intereatedpartiea should sasrwe die 
petitions;  oritscounsd or  oonsultantv 
as  fbliows:  %aun  A  Maher.  Esq..  Blair. 
Joyce  &  Silva.  1825  K  Street.  NW..  suite 
510,  Washington.  DC  20006  (Counsel  to 
petitioner). 

FON.RMTHER  INFORMAnON  CONTACT! 

Pamela  Blumenthal.  Mass  Media 
Bureau,  (202)  6a2'«302. 
suPffttMemvwv  wi^owiwriON.  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed*  Rule  Mbking.  lAM  Docket  No. 
9f-4.  adopted  January  22, 1991,  and 
released  ranusiy  31. 1991.  The  hill  text 
of  thia  Commission  decision  is  aicailable 
for  inspection  and  copying  during, 
nonnal  business  houre  in  die  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complbte  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street,  NW.  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making, is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotmCTits. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subparts  in  47  CFR  Ptet  78^ 

Radiobroadcasting. 
Federal  Communications  Conunission. 
Andrew ).  RiiodM. 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc  91-2728  Filed  2-5-91;  8:45  ami 
MLUNO-COW  •71»41-« 


summary:  The  Commission  requests 
comments  on  a  petition  for  rule  making 
filed  by  Robco  Communications 
proposing  the  allotment  of  Channel  265A 
to  Richwood,  Louisiana,  as  die 
community's  first  FM  service.  The 
proposed  coordinates  for  Channel  285A 
at  Richwood.  are  North  Latitude  32-26- 
-24  and  West  Longitude  92-04-4a 
DATi^i^Comments  must  be  filed  on  or 
before  Mardi  22, 1991;  and  reply 
comments' on' or  before  April  8, 1991. 
AOOmsan:  Federal  Communications 
Commission,  Washington,  DC20554v  In 
addition  to  filing  comments  with  the 


47  CFR  Part  73 

[MM  DbcKetNo:  »1-«,  HM-75901 

Radio  Broadcasting  Services;  Oxford 
Ml 

agency:  Federal  Communications 

Commission. 

ACTION;  Proposed  rule. 

BUMMnmr  This  document  requests 
comments  on  a  petition  filed  by  Oxford 
Radio,  Inc..  proposing  the  substitution  of 
Channel  229A  for  296 A  at  Oxfbrd, 
Mississippi,  and  modification  of  the 
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license  for  Station  WKLJ-^^ 
accordingly.  The  coordinates  for 
Channel  229A  are  34-21-32  and  89-38- 
04. 

DATIS:  Comments  must  be  filed  on  or 
before  March  22. 1991,  and  reply 
comments  on  or  before  January  31. 1991. 

AOORCSSSS:  Federal  Communications 
Conunission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows.  Vincent  J.  Curtis,  Jr..  Estella 
Salvatierra.  Fletcher.  Heald  ft  Hildreth, 
1225  Connecticut  Avenue  NW.,  Suite 
40a  Washington.  DC  20036  (Counsel  for 
the  petitioner). 

TOR  RMTNn  MTOfWUTION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

•urpuaKNTARv  intormation:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-6,  adopted  January  22. 1991,  and 
released  January  31. 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  prt)ceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subfects  in  47  CFR  Put  73 

Radio  broadcasting. 
Federal  Communicationa  Commissioa 

AMkMv ).  RbodM. 

Acting  Chief.  AJIocatioiu  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 

[FR  Doc.  M-2725  FUed  2-5-91;  B:45  amj 


47  CFR  Part  73 

[MM  Docket  No.  90-488;  RM-739S] 

Radio  Broadcasting  Servicea; 
WoodsvUle,  NH 

aqcncy:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  dismissal  of. 


summary:  The  Commission  dismisses 
the  request  of  Harvest  Broadcasting 
Services  to  allot  Channel  249A  to 
Woodsville,  New  Hampshire,  since 
neither  the  petitioner  nor  any  other 
party  filed  comments  expressing 
continuing  interest  in  the  allotment.  See 
55  FR  46838,  November  7, 199a  With  this 
action,  this  proceeding  is  terminated. 
TOR  njRTNfR  tNTORMATION  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLCMtNTARV  INTORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-488, 
adopted  January  22, 1991,  and  released 
January  31, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street.  NW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW..  suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Andnw  |.  RlMdes, 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
(FR  Doc  91-2723  FUed  2^5-91;  8:45  am] 
Bsxan  cooc  t7i»«i-M 


47  CFR  Part  73 

[MM  Docket  Na  91-7.  RM-7592] 

Radio  Broadcasting  Services;  Socorro, 


AOCNCV:  Federal  Communications 

Commission. 

ACTKM:  Proposed  rule. 


:  The  Commission  requests 
comments  on  a  petition  by  Don  R.  Davis 
and  William  H  Pace  seeking  the 
aUotment  of  Channel  225A  to  Socorro, 
New  Mexico,  as  the  community's  second 
local  FM  service.  Channel  22SA  can  be 
allotted  to  Socorro  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 


coordinates  North  Latitude  34-03-42  and 
West  Longitude  106-^3-48.  Mexican 
concurrence  is  required  since  Socorro  is 
located  within  320  kilometers  (199  miles) 
of  the  U.S. -Mexican  border. 

DATES:  Comments  must  be  filed  on  or 
before  March  22, 1991,  and  reply 
comments  on  or  before  April  8, 1991. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Don  R.  Davis,  3611 
Altamonte  Avenue  NE..  Albuquerque. 
New  Mexico  87110,  William  H.  Pace, 
10207  Karen  Avenue  NE.,  Albuquerque, 
New  Mexico  87111  (Petitioners). 

TOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-7,  adopted  January  22, 1991,  and 
released  January  31, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Sti«et.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Sti^et  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note ' 
that  fit)m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicationa  Commission. 

Aadraw  J.  RIkkIm, 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-2724  Filed  Z-5-91;  8:45  am] 
■NXMO  COOK  t7ta-si-« 
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47  CFR  Part  73 

[MM  Docket  No.  91-8,  RM-7299f 

Radio  Broadcasting  Services; 
^rpffinattoy,  VA 

AQENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  LBS 
Broadcasting,  Die,  licensee  of  Station 
WZST(FM).  Channel  274B,  Appomattox, 
Virginia,  seeking  substitution  of  Channel 
279C1  for  274B  and  modification  of  its 
license  accordingly.  Channel  247C1  can 
be  allotted  to  Appomattox  in 
compllanxx  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of  4 
kilometers  (2-5  miles)  southeast  to 
accommodate  petitioner's  desired 
transmitter  site.  The  coordinates  for 
Channel  274C1  at  Appomattox  are  North 
Latitude  37-19-55  and  West  Longitude 
78-47-45.  In  accordance  with  S  l-420(g) 
of  the  Commission's  Rules,  we  will  not 
accept  competing  expressions  of  interest 
for  use  of  Channel  274C1  at  Appomattox 
or  require  the  petitioner  to  demonstrate 


the  availability  of  an  additional 
equivalent  class  channel  for  use  by  such 
parties. 

DATES:  Comments  must  be  filed  on  or 
before  March  22, 1991,  and  reply 
comments  on  or  before  April  8, 1991. 
ADDRSISB8J  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  oonsultant, 
as  follows:  Mark  J.  Prak,  Esq., 
Tharrington,  Smith  Ir  Hargrove,  P;0.  Box 
1151, 209  Fayetteville  Street  Mall. 
Raleigh.  North  Carolina  27602  (Counsel 
to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  632-6302. 
SUPPLEMENTARY  INTORMATKHI:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Pi^posed  Rule  Making*  MM.  Docket  No. 
91-8.  adopted  January  22, 1991.  and 
released  January  31, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1918  M 
Street.  NW.,  Washington.  DC  The 
compliete  text  of  this  decision  may  also 


be  purchased  from  the  C6niinia8ioii'k 
copy  contractor,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Sti-eet,  NW..  suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Hexibility  Act  of  1989  do  not  apply  to 
this  proceeding. 

Membeis  of  the  pmbUo'shouldlnotv 
that  from  die-time  a  Notice  of  l»ropo8ed 
Riilis  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
see  47"  CFR  T.T204{b)  for  rules  governing 
permissible  en  parte  oontectsi 

For  information  regarding:  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.4ea 

List  of  Subjects  in  47'CER  FarfTT 

Radio  Broadcasting: 
Federal  Communication*  Commission. 
Andrew  |,  Rhodea, 

Acting  Chief,  Allocations  Branch.  Poliay  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doo.  91>-2722  Filed'2-6-fll;  ft46-am| 
leooi  vifi«MS 
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Notices 


TNs  McMon  of  ttw  FEDERAL  REGISTER 
oorMrw  documents  other  than  rutm  or 
prapoMd  rutM  that  w  appicabia  to  tha 
puMc.  Nottcaa  o(  hawinga  «h1 
in^aatigattoiia.  ooramittaa  maatingt.  agerxry 
dacWona  and  ruinga.  da<agattona  of 
authority.  Ming  of  patttiona  and 
appacationa  and  agancy  stataments  of 
otgantoation  and  (unctiona  ara  axamptet 
of  docunwnts  appearing  in  tNa  taction. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

ComnWttM  on  Judlctal  R«vl«w, 
CommtttM  on  Ragulatlon,  and 
Commm— on  Qovfnmantal 
Procaaaaa.  PubWc  M— tinga 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  No.  92-163). 
notice  ia  hereby  given  of  meetings  of  the 
Committee  on  Judicial  Review,  the 
Committee  on  Regulation,  and  the 
Committee  on  Governmental  Processes 
of  the  Administrative  Conference  of  the 
United  States. 

Committee  on  Judicial  Review 

Date:  Friday.  February  15, 1991. 

Time:  2  p.m. 

Location:  Administrative  Conference  of 
the  United  States  (Library)  2120  L 
Street  ^fW..  suite  500,  Washington. 
DC 

Agenda:  The  committee  will  meet  to 
continue  discussion  of  a  draft  report  on 
licensing  procedures  and  judicial  review 
under  the  Export  Administration  Act, 
prepared  by  Professor  Howard  N. 
Fenton,  Ohio  Northern  University,  Pettit 
College  of  Law. 
Contact:  Mary  Candace  Fowler,  202- 

254-7020. 

Committaa  on  Regulation 

Date:  Tuesday.  February  19, 1991. 

Time:  2:30  p.m. 

Location:  Administrative  Conference  of 
the  United  States  (Library)  2120  L 
Street  NW..  suite  500.  Washington, 

Agenda:  The  committee  will  meet  to 
discuss  a  new  project  concerned  with 
procedures  for  making  determinations  in 
antidumping  and  countervailing  duty 
cases,  based  on  a  study  by  Professors 
John  H.  jaciison.  University  of  Michigan 
Law  School  and  William  J.  Davey, 
University  of  Illinois  at  Urbana- 
Champaign.  The  Committee  will  also 
discuss  the  status  of  other  pending 
projects. 


Contact  David  M.  Pritzker,  202-254- 
702a 

Committee  on  Governmental  Processes 

Date:  Friday,  March  1. 1991. 

Time:  10  a  jn. 

Location:  Administrative  Conference  of 
the  United  States  (Library)  2120  L 
Street  NW.,  suite  50a  Washington. 
DC. 

Agenda:  The  committee  will  meet  to 
discuss  a  study  concerning  evaluation  of 
the  procedures  of  the  national  child 
vaccine  injury  compensation  program. 
The  study  is  being  conducted  by 
Professor  Wendy  K.  Mariner  of  Boston 
University  School  of  Public  Health  and 
Medicine. 

Contact:  David  M.  Pritzker.  202-254- 
7020. 

Public  Participation 

Attendance  at  the  committee  meetings 
is  open  to  the  pubhc.  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  contact  person 
at  least  one  day  in  advance  of  the 
meeting.  The  committee  chairmen  may 
permit  members  of  the  public  to  present 
oral  statements  at  meetings.  Any 
member  of  the  public  may  file  a  written 
statement  with  a  committee  before, 
during,  or  after  a  meeting.  Minutes  of  the 
meetings  will  be  available  on  request  to 
the  contact  persons.  The  contact 
persons'  mailing  address  is: 
Administrative  Conference  of  the  United 
States.  2120  L  Street  NW.,  suite  500. 
Washington.  DC. 

Dated:  February  1. 1991. 
Jeffrey  S.  Lubbers, 

Research  Director. 

(PR  Doc.  91-2878  Filed  2-5-91;  8:45  am) 

atUMQ  COOC  SIIO-OI-M 


DEPARTMENT  OF  AGRICULTURE 

Fonna  Undar  Ravlaw  by  Offica  of 
Managamant  and  Budgat 

February  1, 1991. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 


Fadaral  Rafbtar 

Vol.  56.  No.  25 

Wednesday.  February  8,  1991 


(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  numberfs),  if 
applicable;  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  docimients  may  be  obtained 
from:  Department  of  Clearance  Officer, 
USDA.  OIRM.  room  404-W  Admin. 
Bldg..  Washington.  DC  20250.  (202)  447- 
2118. 

Revision  (Emergency) 

•  Agriculture  Stabilization  and 
Conservation  Service 

7  CFR  part  1430,  Monthly  Report  and 
Remittance  of  Amount  Due  for  All 
Milk  Marketed  Commercially  By 
Producers 

CCC-310 

Monthly 

Individuals  or  households;  Farms; 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  18.000 
responses:  4.500  hours 

Joe  Chervenic  (202)  447-4679 

•  Office  of  Personnel 

USDA  Applicant  Supplemental  Sheet 

On  occasion 

Individuals  or  households:  Federal    ' 

agencies  or  employees  60,000 

responses;  9,600  hours 
Mary  Ellen  Recchia  (202)  447-2830 

Extension 

•  Animal  and  Plant  Health  Inspection 
Service 

Request  for  Compensation  for  Articles 

Destroyed 
PPQ  751 
On  occasion 
Individuals  or  households;  State  or  local 

governments;  Farms;  Businesses  or 

other  for-profit;  200  responses;  27 

hours 
Eddie  Elder  (301)  436-8247 

New  Collection  (Emergency) 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  part  1421.  General  Regulations 
Governing  Price  Support  for  1978  and 
Subsequent  Crop  Years — Addendum  1 
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CC-906 

On  occasion 

Farms;  310,000  responses;  77,500  hours 

Alex  King  (202)  382-9886 

•  Forest  Service 

Sale  and  Disposal  of  National  Forest 
System  Timber:  Log  Export  and 
Substitution  Restriction  Exceptions 

One  time  collection 

State  or  local  governments;  businesses 
or  other  for-profit;  Federal  agencies  or 
employees;  Small  Businesses  or 
organizations;  35  responses; 

168  hours 

Ron  Lewis  (202)  475-3755 

•  Forest  Service 

Sale  and  Disposal  of  National  Forest 
System  Timber:  Administration  of 
Timber  Export  and  Substitution 
Restrictions 

3  Draft  Forms 

On  occasion;  Annually 

State  or  local  governments;  Businesses 
or  other  for-profit;  Federal  agencies  or 
employees:  Small  businesses  or 
organizations:  32.800  responses; 

8.480  hours 

Ron  Lewis  (202)  475-3755 

Larry  K.  Roberson. 

Deputy  Departmental  Clearance  Officer 

[FR  Doc.  91-2849  Filed  2-5-91;  8:45  am] 

BtUJNQ  CODE  3410-01-M 


Federal  Grain  inspection  Service 

Designation  Renewal  of  the  State  of 
Alabama  (AL) 

AGENCY:  Federal  Grain  Inspection 
Service  (Service). 
action:  Notice. 

summary:  This  notice  announces  the 
designation  renewal  of  the  Alabama 
Department  of  Agriculture  and 
Industries  (Alabama),  as  an  official 
agency  responsible  for  providing  official 
services  under  the  U.S.  Grain  Standards 
Act,  as  amended  (Act). 
EFFECTIVE  DATE:  March  1,  1991. 
ADDRESSES:  Neil  E.  Porter,  Deputy 
Director,  Compliance  Division,  FGIS, 
USDA,  Room  1647  South  Building,  P.O. 
Box  96454,  Washington,  DC  20090-6454. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neil  E.  Porter,  telephone  (202)  447-8262. 
SUPRtf  MENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that 
Alabama's  designation  terminates  on 
February  28, 1991.  and  requested 


applications  for  official  agency 
designation  to  provide  official  services 
within  specified  geographic  areas  in  the 
September  4. 1990.  Federal  Register  (55 
FR  35912).  Applications  were  to  be 
postmarked  by  October  4, 1990. 
Alabama  was  the  only  applicant  and 
applied  for  the  entire  area  currently 
assigned  to  that  agency. 

The  Service  armounced  the  applicant 
name  in  the  November  1. 1990,  Federal 
Register  (55  FR  46088)  and  requested 
comments  on  the  applicant  for 
designation.  Comments  were  to  be 
postmarked  by  December  17, 1990.  No 
comments  vyere  received. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act; 
and  in  accordance  with  Section 
7(f)(1)(B),  determined  that  Alabama  is 
able  to  provide  official  services  in  the 
geographic  area  for  which  the  Service  is 
renewing  its  designation. 

Effective  March  1, 1991,  and 
terminating  February  28, 1994,  Alabama 
is  designated  to  provide  official 
inspection  and  Class  X  or  Y  weighing 
functions  its  specified  geographic  area, 
as  previously  described  in  the 
September  4  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Alabama  at  (205) 
242-2642. 

Authority:  Pub.  L.  94-582.  90  Stat.  2867,  as 
amended  (7  U.S.C.  71  et  seg.) 

Dated:  January  7. 1991. 
Neil  E.  Porter, 

Acting  Director,  Compliance  Division. 
(FR  Doc.  91-2749  Filed  2-5-91;  8:45  am] 

BILLINC  COOE  3410-EN-F 


Request  for  Comments  on  the 
Designation  Applicants  in  the 
Geographic  Areas  Currently  Assigned 
to  the  State  of  Alasiu  (AK)  and  the 
Memphis  (TN)  Agency 

agency:  Federal  Grain  Inspection 
Service  (Service). 
ACTION:  Notice. 

SUMMARY:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  areas 
currently  assigned  to  the  Alaska 
Department  of  Natiu-al  Resources, 
Division  of  Agriculture  (Alaska)  and 
Memphis  Grain  and  Hay  Association 
(Memphis). 

DATES:  Comments  must  be  postmarked 
on  or  before  March  25, 1991. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Paul  Marsden, 
RM,  FGIS,  USDA,  Room  0628  South 
Building,  P.O.  Box  96454,  Washington, 


DC  20090-6454.  SprintMail  users  may 
respond  to  [PMARSDEN/FGIS/USDAj. 
Telecopier  users  may  send  responses  to 
the  automatic  telecopier  machine  at 
(202)  447-4628,  attention:  Paul  Marsden. 
All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  S.W.,  during 
regular  business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  Marsden.  telephone  (202)  475-342a 

SUPPIXMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified  . 
geographic  areas  in  the  December  3. 
1990,  Federal  Register  (55  FR  49926). 
Applications  were  to  be  postmarked  by 
January  2, 1991.  Alaska  and  Memphis 
were  the  only  applicants  for  designation 
in  those  areas,  and  each  applied  for  the 
entire  area  currently  assigned  to  that 
agency. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  to  this  designation 
action  and  include  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  submitted  to  the 
Resources  Management  Division,  at  thf 
above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  tiie 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

Authority:  Pub.  L  94-582.  90  Stat.  2867,  as 
amended  (7  U.S.C.  71  et  seq] 

Dated:  January  7. 1991. 
Neil  E.  Porter, 

Acting  Director,  Compliance  Division. 
[FR  Doc.  91-2750  Filed  2-5-91;  8:45  am) 

BILLING  COOE  S410-EN-F 

Request  for  Designation  Applicants  to 
Provide  Official  Services  in  the 
Geographic  Area  Currently  Assigned 
to  the  Jantestown  (ND)  Agency 

agency:  Federal  Grain  Inspection        > 
Service  (Service). 

ACTION:  Notice. 
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R  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act  as 
Amended  (Act),  official  agency 
designations  shall  tenninate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act.  This  notice 
announces  that  the  designation  of  an 
agency  will  terminate,  in  accordance 
with  the  Act.  and  requests  applications 
bom  parties  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
this  specified  agency.  The  official 
agency  is  Grain  Inspection,  Inc 
(Jamestown]. 

DATIS:  Applications  must  be 
postmarked  on  or  before  March  8, 1991. 
AOOMSSCS:  AppUcations  must  be 
submitted  to  Neil  E.  Porter.  Deputy 
Director.  Compliance  Division.  FGIS, 
USDA.  Room  1647  South  Building,  P.O. 
Box  96454,  Washington,  DC  20090-6454. 
All  applications  received  will  be  made 
available  for  public  inspection  at  this 
address  located  at  1400  Independence 
Avenue,  S.W.,  during  regular  business 
hours. 

rom  FUKTMCN  MKMMIA-nON  CONTACT: 

Neil  E.  Porter,  telephone  (202)  447-8262. 
•u^^tCMorrARv  informatiom: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(fKl)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  apphcant  to  provide  official 
services  in  an  assigned  geographic  area. 

lamestown,  located  at  314  2nd  Street. 
N.W.,  Jamestown.  ND  58401,  was 
designated  under  the  Act  on  August  1. 
1988,  as  an  official  agency  to  provide 
official  inspection  services. 

The  designation  of  this  official  agency 
terminates  on  July  31, 1991.  Section 
7(g)(1)  of  the  Act  states  that 
designations  of  official  agencies  shall 
tenninate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  presently 
assigned  to  Jamestoivn.  in  the  State  of 
North  Dakota,  pursuant  to  Section  7(f)(2) 
of  the  Act.  which  may  be  sssigned  to  the 
applicant  selected  for  designation  is  as 
follows: 


Bounded  on  the  North  by  Interstate  94 
east  to  U.S.  Route  8S;  VS.  Route  85 
north  to  State  Route  200;  State  Route  200 
east  to  US.  Route  83;  U.S  Route  83 
southeast  to  State  Route  41;  State  Route 
41  north  to  State  Route  200;  State  Route 
200  east  to  State  Route  3;  State  Route  3 
north  to  U.S.  Route  52:  U.S.  Route  52 
southeast  to  State  Route  15;  State  Route 
15  east  to  U.S.  Route  281:  U.S.  Route  281 
south  to  Foster  County,  the  northern 
Foster  County  line:  the  northern  Griggs 
County  line  east  to  State  Route  32: 

Bounded  on  the  East  by  State  Route 
32  south  to  State  Route  45;  State  Route 
45  south  to  State  Route  200;  State  Route 
200  west  to  State  Route  1;  State  Route  1 
south  to  the  Soo  Railroad  line:  the  Soo 
Railroad  line  southeast  to  Interstate  94; 
Interstate  94  west  to  State  Route  1;  State 
Route  1  south  to  the  Dickey  County  line; 
Bounded  on  the  South  by  the  southern 
Dickey  County  line  west  to  U.S.  Route 
281;  U.S.  Route  281  north  to  the  Lamoure 
County  line;  the  southern  Lamoure 
County  line;  the  southern  Logan  County 
line  west  to  State  Route  13;  State  Route 
13  west  to  U.S.  Route  83;  U.S.  Route  83 
south  to  the  Emmons  Coiuity  line;  the 
southern  Emmons  County  line;  the 
southern  Sioux  County  line  west  State 
Route  49:  State  Route  49  north  to  State 
Route  21:  State  Route  21  west  to  the 
Buriington-Northem  (BN)  line:  the 
Burlington-Northern  (BN)  line  northwest 
to  State  Route  22;  State  Route  22  south 
to  U.S.  Route  12;  U.S.  Route  12  west- 
northwest  to  the  North  Dakota  State 
line;  and 

Bounded  on  the  West  by  the  western 
North  Dakota  State  line  north  to 
Interstate  94. 

The  following  locations,  outside  of  the 
above  contiguous  geographic  area,  are 
part  of  this  geographic  area  assignment: 
Farmers  Coop  Elevator,  Fessenden. 
Farmers  Union  Elevator,  and  Manfred 
Grain,  both  in  Manfred,  all  in  Wells 
County  (located  inside  Grand  Forks 
Grain  Inspection  Department's  area); 
and  Norway  Spur,  and  Oakes  Grain, 
both  in  Oakes,  Dickey  County  (located 
inside  North  Dakota  Grain  Inspection 
Service,  Inc's  area). 

Exceptions  to  Jamestown's  assigned 
geographic  area  are  the  following 
locations  inside  Jamestown's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agencies: 

1.  Aberdeen  Grain  Inspection.  Inc.: 
Farmers  Elevator,  Guelph,  Dickey 
County;  Farmers  Equity  Exchange,  and 
Sun  Grain,  both  in  New  England, 
Hettinger  County;  Regent  Grain 
Company,  and  Regent  Equity,  both  in 
Regent  Hettinger  County;  and 

2.  Minot  Gr^  Inspection.  Inc.: 
Farmers  Elevator  &  Mercantile  Co.,  and 


Coast  Trading  Company,  both  in 
Underwood;  and  Merle  A.  Larson 
Elevator,  Inc.,  Washburn,  all  in  McLean 
County. 

Interested  parties,  including 
Jamestown,  are  hereby  given 
opportunity  to  apply  for  official  agency 
designation  to  provide  the  official 
services  in  the  geographic  area,  as 
specified  above,  under  the  provisions  of 
Section  7(f)  of  the  Act  and  section 
800.196(d)  of  the  regulations  issued     ' 
thereunder.  Designation  in  the  specified 
geographic  area  is  for  the  period 
beginning  August  1. 1991,  and  ending 
July  31, 1994.  Parties  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division,  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Authority:  Pub.  L.  94-582,  90  Slat.  2867.  as 
amended  (7  U.S.C.  71  et  seq.) 

Dated:  January  7, 1991. 

Neil  E.  Porter, 

Acting  Director,  Compliance  Division. 

[FR  Doc.  91-2751  FUed  2-5-«;  8:45  am) 

aiLUNQCOOe  S410-CN-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharle 
Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  sumitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Alaska  Region  Federal  Fisheries 
Permit. 

Form  Number.  No  form  number 
assigned:  0MB— 0648-0206. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  2,200  respondents;  726 
reporting  hours;  average  hours  per 
response — .33  hour. 

Needs  and  Uses:  Fishermen  wanting 
to  participate  in  regulated  fisheries  in 
the  Alaska  Region  must  apply  for  vessel 
permits.  Permit  applications  contain     ■ 
information  on  participant  and  vessel 
identification,  vessel  purpose,  gear  type, 
vessel  description,  and  intended  area  of 
operation.  This  informaton  is  used  by 
management  agencies  as  an 
enforcement  tool  and  for  analysis  of 
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existing  and  proposed  management 
measures. 

Affected  Public:  Small  businesses  or 
organizations. 

Frequency:  Annually, 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Ronald  Minsk. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  to  Ronald  Minsk,  OMB  Desk 
Officer,  room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  31, 1991. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  91-2837  Filed  2-5-91;  8:45  am] 
BILUNQ  COOE  3S10-CW-M 


International  Trade  Administration 

[A-533-501) 

Revocation  of  Antidumping  Duty 
Order  and  Termination  of 
Administrative  Reviews;  Iron 
Construction  Castings  from  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

SUMMARY:  On  November  21, 1990,  the 
Department  of  Commerce  (Department) 
published  a  notice  of  Court  decision  and 
suspension  of  liquidation  concerning  the 
U.S.  Court  of  International  Trade 
decision  dated  October  11, 1990.  (55  FR 
48663).  That  decision  upheld  the 
Department's  amended  final 
determination  upon  remand  with  respect 
to  imports  of  certain  iron  construction 
castings  from  India.  Kejriwal  Iron  and 
Steel  Works.  Ltd.  v.  United  States.  1\7  F. 
Supp.  756  (CIT  1990).  On  remand  the 
Department  determined  that  no 
investigated  Indian  castings  producers 
were  selling  at  less  than  fair  value.  No 
appeal  having  been  taken  of  the  October 
11, 1990,  decision,  the  Court's  decision 
upholding  the  Department's  amended 
final  results  is  now  final  and  conclusive. 
Accordingly,  the  Department  is  revoking 
the  antidumping  duty  order  on  certain 
iron  construction  castings  from  India. 

EFFECTIVE  DATE:  February  6, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Terpstra  or  Mary  Jenkins,  Office 


of  Antidumping  Investigations,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC.  22030. 
telephone:  (202)  377-3965  or  (202)  377- 
1756,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  9, 1986.  the  Department 
published  in  the  Federal  Register  (51  FR 
17221)  an  antidumping  duty  order  on 
certain  iron  construction  castings  from 
India.  Initially,  Commerce  foimd  that 
respondent  Kejriwal  had  a  de  minimis 
margin  and  excluded  it  from  the 
antidumping  duty  order.  However,  as  a 
result  of  the  remands  ordered  in 
A 1  ham  bra  Foundry  Co.  v.  United  States, 

12  CIT ,  685  F.  Supp.  1252  (1988)  and 

Al ham  bra  Foundry  Co.  v.  United  States. 

12  CIT ,  701  F.  Supp.  221  (1988). 

Kejriwal  was  included  in  the  amended 
antidumping  duty  order.  See  Certain 
Iron  Construction  Castings  from  India: 
Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order  in  Accordance 
With  Decision  Upon  Remand,  54  FR 
11989  (March  23, 1989),  (finding  a  2.93 
percent  margin  for  Kejriwal). 

Kejriwal  challenged  its  inclusion  in 
the  amended  antidumping  duty  order. 
Kejriwal  Iron  and  Steel  Works,  Ltd.  v. 
United  Stales,  Ct.  No.  89-04-00172 
("Kejriwal").  On  January  26, 1990.  the 
Court  held  that  the  Department's 
determination  as  it  concerned  Kejriwal 
was  not  supported  by  substantial 
evidence  or  in  accordance  with  law. 
Kejriwal  I,  729  F.  Supp.  1365  (1990).  On 
June  19, 1990,  the  Department  reported 
its  amended  results  of  its  remand 
proceeding  to  the  Court.  As  a  result  of 
these  remand  proceedings,  the 
Department  found  that  Kejriwal  had  a 
de  minimis  margin  and  that,  as  a  result, 
no  investigated  Indian  castings  producer 
was  selling  at  less  than  fair  value.  On 
October  11, 1990.  the  Court  found  that 
the  Department's  amended  remand 
results  were  in  accordance  with  law  and 
supported  by  substantial  evidence. 
Because  no  challenge  has  been  made  to 
the  Court's  October  11, 1990  decision 
upholding  the  Department's  amended 
remand  results,  that  decision  is  now 
final  and  conclusive.  Accordingly,  the 
Department  is  revoking  the  revoking  the 
antidumping  duty  order  on  certain  iron 
construction  castings  from  India.  The 
Department  will  instruct  the  Customs 
Service  to  proceed  with  liquidation  of  all 
unliquidated  merchandise  without 
regard  to  antidumping  duties,  and  to 
refund  all  cash  deposits  and  release  all 
securities  posted  to  cover  estimated 
antidumping  duties. 


The  Department  is  also  terminating 
the  administrative  reviews  initiated  for 
the  periods  of  May  1. 1987  through  April 
30, 1988  (53  FR  24470,  June  29, 1988). 
May  1. 1988  through  April  30. 1989  (54 
FR  26069,  June  21. 1989),  and  May  1, 1989 
through  April  30, 1990  (55  FR  27859.  July 
6, 1990). 

Dated:  January  31. 1991. 

Eric  L.  Garfinkel, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-2838  Filed  2-5-91:  8:45  amj 

BILUNQ  CODE  351»4>S-H 


[A-427-0301 

Large  Power  Transformers  From 
France;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 

Administration/Import  Administration. 

Commerce. 

action:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  a  request  by 
the  petitioner,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  large  power 
transformers  from  France.  The  review 
covers  one  manufacturer  of  this 
mercahndise  to  the  United  States  and 
the  period  June  1, 1989,  through  May  31, 
1990. 

The  manufacturer  failed  to  respond  to 
our  questionnaire.  The  Department  has 
preliminarily  determined  to  assess 
dumping  duties  using  best  information 
otherwise  available  for  any  entries 
during  the  period  June  1. 1989,  through 
May  31, 1990. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  February  6. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Victor  or  Laurie  A.  Lucksinger, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230:  telephone:  (202)  377-5253. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  28, 1987.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (52  FR  36294)  the  final  results  of 
its  last  administrative  review  of  the 
antidumping  finding  an  large  power 
transformers  from  France  (37  FR  11772, 
June  14, 1972).  The  petitoner.  ABB  Power 
T  &  D  Company,  requested  in 
accordance  with  19  CFR  353.22(a)  that 
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we  conduct  an  administrative  review. 
We  published  a  notice  of  initiation  on 
luly  28. 1900  {55  FR  30490).  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  large  power  transformers; 
that  is,  all  types  of  transformers  rated 
10.000  kVA  (kilovolt/amperes)  or  above, 
by  whatever  name  designated,  used  in 
the  generation,  transmission, 
distribution,  and  utilization  of  electric 
power.  The  term  "transformers" 
includes,  but  is  not  limited  to.  shunt 
reactors,  autotransfonners,  rectifier 
transformers,  and  power  rectifier 
transfonnera.  Not  included  are 
combination  units,  commonly  known  as 
rectiformer,  if  the  entire  integrated 
assemply  is  imported  in  the  same 
shipment  and  entered  on  the  same  entry 
and  the  assemply  has  been  ordered  and 
invoiced  as  a  unit,  with  a  separate  price 
for  the  transformer  portion  of  the 
assembly.  During  the  review  period 
covered  merchandise  was  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  items  8504.22.00,  8504.23.00. 
8504.34.33,  8504.40.00,  and  8504.50iX). 
The  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 
The  review  covers  one  manufacturer 
of  large  power  transformers,  Alsthom- 
Atlantique  (Alsthom),  and  the  period 
June  1. 1989,  through  May  31. 1990. 

Preliminary  Results  of  Review    . 

Since  Alsthom  failed  to  respond  to  our 
questiommaire.  we  used  the  best 
information  otherwise  available.  We 
preliminarily  determine  that  a  margin  of 
72.85  percent  exists  for  the  period  June 
1. 1989,  through  May  31, 1990.  Our  most 
recent  completed  administrative  review 
established  this  rate  for  Alsthom  [52  FR 
36294). 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  any  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Case  briefs  and/or  wrritten 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  conmients. 
limited  to  issues  raised  in  those 
comments,  may  be  filed  no  later  than  37 
days  aflM-  the  date  of  publication.  The 
Department  will  publish  the  final  results 


of  the  administrative  review  including 
the  results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Furthermore,  as  provided  for  by 
section  751(a)(1)  of  the  Tariff  Act.  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margin  shall  be 
required  for  all  shipments  of  French 
large  power  transformers  from  Alsthom- 
Atlantique. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter  or 
manufacturer  whose  first  shipments 
occurred  after  May  31. 1990  and  who  is 
unrelated  to  the  reviewed  firm,  a  cash 
deposit  of  1.82  percent  shall  be  requfred. 
This  is  in  accordance  with  our  practice 
of  not  using  the  most  recently  reviewed 
rate  as  a  basis  for  cash  deposit  for  new 
shippers  when  we  have  based  the  most 
recent  rate  on  best  information 
available. 

These  deposit  requirements  are 
effective  for  ail  shipments  of  French 
large  power  transformers,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22  (1990). 

Dated:  January  30. 1991. 
Eric  L  Garfiokal, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc  91-2839  Filed  2-5-01;  8:45  am] 
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National  OcMnic  and  Atmoaphflc 
Admintetratlon 

Spiny  Lobster  Fishery  of  Puerto  Rico 
and  the  U.S.  Virgin  laiands 

AQENCV:  National  Marine  Fisheries 
Services  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan  and  request  for  comments. 


summary:  NOAA  announces  that  the 
Caribbean  Fishery  Management  Council 
(Council)  has  submitted  Amendment  1 
to  the  Fishery  Management  Plan  for  the 
Spiny  Lobster  Fishery  of  Puerto  Rico 
and  the  U.S.  Virgin  Islands  for  review  by 
the  Secretary  of  Commerce  (Secretary). 
Written  comments  are  requested  from 
the  publia 


DATES:  Written  comments  must  be 
received  on  or  before  March  29. 1991. 
ADDRESSES:  Copies  of  Amendment  1  are 
available  from  the  Caribbean  Fishery 
Management  Council,  suite  1108,  Banco 
de  Ponce  Building.  Hato  Rey.  PR  00981. 
Comments  should  be  sent  to  William  R. 
Turner.  Southeast  Region,  National 
Marine  Fisheries  Service.  9450  Koger 
Boulevard.  St.  Petersburg,  FL  33702. 

FOR  FURTHER  INFORMATKNI  COMTACT: 

William  R.  Turner,  813-893-3722. 

SUPPLEMBITARV  MVORMATKM:  The 

Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  as 
amended,  requires  that  a  Council- 
prepared  fishery  management  plan  or 
amendment  be  submitted  to  the 
Secretary  for  review  and  approval, 
disapproval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  that  the 
Secretary  immediately  publish  a  notice 
that  the  document  is  available  for  public 
review  and  comment.  The  Secretary  will 
consider  public  comment  in  determining 
approvability  of  the  document. 

On  July  24, 1989  (54  FR  30826),  NOAA 
published  revised  guidelines  interpreting 
the  Magnuson  Act's  national  standards 
for  fishery  management  plans.  In 
compliance  with  the  revised  guidelines. 
Amendment  1  proposes  a  scientifically 
measurable  definition  of  overfishing  for 
the  spiny  lobster  resource  and  a 
rebuilding  plan  should  overfishing  occur. 
Specifically,  the  spiny  lobster  stock 
would  be  considered  overfished  when 
the  reproductive  potential  drops  below 
20  percent  of  that  which  would  be 
available  in  the  absence  of  fishing 
mortality.  If  the  spawning  potential  ratio 
drops  below  the  20  percent  level,  the 
Council  will  submit  a  regulatory 
amendment  to  implement  one  or  more  of 
the  following  actions;  Estabhsh  a 
seasonal  closure;  increase  the  minimum 
carapace  length;  limit  the  use  of  short 
lobsters  as  attractants;  require  escape 
gaps  in  traps;  reduce  the  number  of 
traps;  or  establish  closed  areas. 

Amendment  1  also  would  add  a 
section  on  vessel  safety  and  an 
extensive  description  of  the  habitat. 

No  regulatory  changes  are  proposed   . 
as  a  result  of  Amendment  1. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  January  31, 1901. 
Richard  H.  Schaafar. 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  91-2810  FUed  2-5-91;  8:45  am] 
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Pacific  Fishery  IManagement  Council; 
Public  Hearings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  public  hearings; 
request  for  comments. 

summary:  The  Pacific  Fishery 
Management  Council  (Council)  will  hold 
hearings  to  receive  public  comments  on 
a  draft  limited  entry  amendment 
(Amendment  6)  to  the  Fishery 
Management  Plan  for  Pacific  Coast 
Groundfish.  The  amendment  proposes  a 
license  limitation  system  for  the 
groundfish  fisheries  off  Washington. 
Oregon,  and  California. 
DATES:  Comments  should  be  submitted 
on  or  before  March  4, 1991,  to  the 
address  below.  See  "SUPPLEMENTARY 
information"  for  dates,  times,  and 
locations  of  hearings. 
ADDRESSES:  Written  comments  should 
be  sent  to  Lawrence  D.  Six,  Executive 
Director,  Pacific  Fishery  Management 
Council,  Metro  Center,  suite  420,  2000 
SW.  First  Avenue,  Portland,  Oregon 
97201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six.  Executive  Director 
(503)  326-6352. 
SUPPLEMENTARY  INFORMATION: 

Amendment  6  would  implement  a 
license  limitation  system  for  the 
groundfish  fisheries  off  the  coast  of 
Washington,  Oregon,  and  California. 
Owners  of  vessels  using  groundfish 
trawl,  longline.  and  fishpot  gear  to  catch 
groundfish  managed  by  the  Council 
would  be  required  to  hold  a  Federal 
limited  entry  permit  registered  for  the 
vessel.  Vessel  owners  using  all  other 
gears  would  continue  to  harvest  under 
an  open  access  system  and  an  allocation 
would  be  made  between  open  and 
closed  access  fisheries  as  necessary. 
The  license  limitation  system  would  be 
based  on  transferable  permits;  however, 
the  permits  issued  to  some  lower 
priority  entrants  would  be 
nontransferable. 

Accompanying  the  amendment  is  a 
draft  supplemental  environmental 
impact  statement,  regulatory  impact 
review/initial  regulatory  flexibility 
analysis,  which  also  incorporates  a 
statement  of  consistency  with  coastal 
zone  management  programs  and  a 
review  of  other  applicable  law. 

Public  comments  on  the  amendments 
will  also  be  accepted  when  presented  in 
person  during  the  Council  session  on 
March  13. 1991.  at  the  Clarion  Hotel 
(near  the  San  Francisco  Airport),  401 
East  Millbrae  Avenue.  At  that  time,  the 
Council  is  expected  to  take  final  action 
vOn  the  amendment. 


Public  hearings  are  scheduled  as 
follows: 

1.  February  19, 1991.  7  p.m.— Red  Lion 

Inn.  1919  Fourth  Street.  Eureka 
California; 

2.  February  19. 1991,  7  p.m.— National 

Marine  Fisheries  Service,  7600  Sand 
Point  Way  NE.,  Building  9 
Auditorium,  Seattle  Washington; 

3.  February  20. 1991,  7  p.m.— Astoria 

Middle  School.  1100  Klaskanine 
Avenue,  Astoria,  Oregon; 

4.  February  20. 1991;  7  p.m. — Clarion 

Hotel,  San  Francisco  Airport,  401 
East  Millbrae  Avenue,  Millbrae, 
California; 

5.  February  21. 1991,  7  p.m.— Pony 

Village  Motor  Lodge,  Virginia 
Avenue,  North  Bend,  Oregon;  and 

6.  February  21. 1991.  7  p.m.— Veteran's 

Hall,  209  East  Surf  Street,  Morro 
Bay.  California. 

Dated:  January  31, 1991. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-2705  Filed  2-5-91:  8:45  am] 
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COMMISSION  ON  AGRICULTURAL 
WORKERS 

Hearing 

AGENCY:  Commission  on  Agricultural 

Workers. 

ACTION:  Announcement  of  hearing. 

SUMMARY:  The  Commission  on 
Agricultural  Workers  will  hold  its  sixth 
public  hearing  in  West  Palm  Beach, 
Florida  on  February  14  and  15, 1991. 

The  Commission,  established  by  the 
Immigration  Reform  and  Control  Act 
(IRCA)  of  1986  under  section  304  is 
charged  with  evaluating  the  Special 
Agricultural  Worker  (SAW)  provisions 
of  IRCA  and  with  reviewing  several 
specific  aspects  relating  to  the  demand 
for  and  supply  of  agricultural  labor.  The 
Commission  will  hear  testimony  on 
these  issues  with  specific  reference  to 
Texas. 

The  hearing  will  be  open  to  the  public. 

DATES:  February  14,  7  p.m.-9  p.m., 
February  15.  9  a.m. 

ADDRESSES:  February  15 — ^Municipal 
Civic  Center.  NW.  4th  Street.  Belle 
Glade,  Florida.  February  15 — Artrium 
room,  Royce  Hotel,  1601  Belvedere  Road, 
West  Palm  Beach,  Florida. 

FOR  FURTHER  INFORMATION  CONTACT 

Beth  Bickley.  Telephone:  (202)  673-5348. 


Dated:  January  31. 1991. 
Richard  R.  Peterson, 
Acting  Executive  Director. 
(FR  Doc.  91-2818  Filed  2-5-91;  8:45  am) 
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COMMISSION  ON  INTERSTATE  CHILD 
SUPPORT 

Public  Hearing 

The  U.S.  Commission  on  Interstate 
Child  Support  will  hold  a  pubhc  hearing 
from  10  a.m.  to  1  p.m.  and  a  public  forum 
from  2  p.m.  to  5  p.m.  All  events  will  be 
held  at  the  Cook  County  Building, 
County  Board  Room.  Room  567. 118  N. 
Clark  Street.  Chicago,  IL.  The  Cook 
County  Building  is  located  directly 
across  the  street  from  the  Richard  J. 
Daley  Center. 

The  Commission  was  created  by  the 
Family  Support  Act  of  1988  and  mandate 
to  make  recommendations  to  the 
Congress  on  improvements  to  the 
interstate  establishment  and 
enforcement  of  child  support  awards. 

The  Commission  has  identified 
specific  issues  on  which  it  is  most 
interested  in  receiving  testimony. 
Individuals  and  organizations  interested 
in  presenting  testimony  are  requested  to 
address  one  or  more  of  the  following 
issues: 

Legal  remedies  available  in  interstate 
cases:  When  there  is  no  existing  order 
or  when  no  party  resides  in  the  original 
rendering  state,  would  it  be  beneficial  to 
authorize  jurisdiction  in  the  child's  state 
of  residence  for  purposes  of  establishing 
and  modifying  a  child  support  award 
against  a  non-resident  defendant?  What 
are  ideas/suggestions  for  federal  and 
state  statutes  and  procedures  that  would 
improve  interstate  child  support?  Are 
there  existing  federal  and  state  statutes 
that  facilitate  or  impede  the  process? 
What  specific  changes  are  needed  in  the 
Uniform  Reciprocal  Enforcement  of 
Support  Act?  Which  state's  law  should 
govern  the  establishment  of  paternity, 
the  establishment  of  support, 
enforcement,  and  modification?  How  are 
long-arm  statutes  now  used  and  would  a 
federally  imposed  long-arm  statute 
improve  the  interstate  process?  Should 
the  Congress  mandate  "minimum"  or 
"qualified  "  standards  for  recognition  of 
child  support  orders  in  other  states?  Has 
the  prohibition  against  retroactive 
modification  of  arrears  improved 
interstate  enforcement  or  created 
problems? 

Policy  and  procedural  factors  that 
affect  processing  of  interstate  cases: 
What  has  been  the  experience  of  states 
and  familes  in  the  implementation  of 
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interstate  income  withholding?  What  are 
the  expected  impacts  on  interstate  cases 
of  the  recent  federally  regulated 
performance  standards,  the  provisions 
for  periodic  updating  of  awairds,  and  the 
planned  automated  interstate  network? 
How  well  do  the  child  support  functions 
of  locate,  paternity  and  support 
establishment,  monitoring,  and 
enforcement  work  in  interstate  cases 
and  what  can  be  done  to  improve  them? 
What  improvements  are  needed 
regarding  the  establishment  and 
enforcement  of  support  orders  against 
military  obligors?  Should  the  responding 
or  initiating  jurisdiction  be  responsible 
for  the  selection  of  appropriate  remedy, 
on-going  monitoring,  and  initiation  of 
enforcement  actions  for  interstate 
cases?  Do  states  receive  adequate 
direction  and  program  support  from  the 
federal  Office  of  Child  Support 
Enforcement?  Are  units  composed  of 
staff  who  process  interstate  cases 
exclusively  more  effective  than  other 
staffing  configurations?  Should  service 
of  process  for  interstate  cases  be 
performed  by  mail  or  personal  service? 
Does  the  present  funding  and  finandai 
incentive  stracture  foster  action  on 
interstate  cases? 

CoatmuiUcation  and  education 
concerns:  What  has  been  the  experience 
of  both  custodial  and  noncustodial 
parents  in  obtaining  information  about 
interstate  child  support  enforcement  and 
actually  being  able  to  access  services  at 
the  state  and  local  level?  Are  states  able 
to  obtain  information  on  the  processes 
used  in  sister  states  to  initiate  and 
enforce  interstate  cases?  Do  the  regional 
offices  of  the  federal  Office  of  Child 
Support  Enforcement  assist  states  and 
parents  in  seoiring  information  required 
to  process  interstate  cases?  Are  the 
rights  and  responsibilities  of  all  parties 
to  an  interstate  action  fully  explained 
and  understood?  Is  there  adequate 
training  for  attorneys  (public  and 
private),  child  support  staff,  decision 
makers,  and  court  administrators 
involved  in  the  processing  of  interstate 
cases?  What  techniques  have  been  most 
successful  in  communication  between 
jurisdictions?  Those  not  invited  to 
testify  at  the  hearing,  and  others 
concerned  with  interstate  child  support, 
will  be  welcome  to  speak  at  the 
unstructured  for\im.  No  advance 
statement  or  registration  is  required  for 
participation  in  the  forum.  The  forum 
will  be  structured  to  allow  interested 
parents,  public  officials,  and  private 
attorneys  the  opportunity  to  informally 
discuss  concerns  and  recommendations 
wit'i  members  of  the  Commission. 


Details  on  Submissioii  of  Roquests  to  Be 
Heard 

Individuals  and  organizations 
interested  in  presenting  oral  testimony 
before  the  Commission  at  the  hearing 
should  submit  their  requests  and  a  copy 
of  their  prepared  statement  to  Vernon 
Drew.  U.S.  Commission  on  Interstate 
Child  Support.  1120  Vermont  Ave.  NW. 
Suite  68a  Washington.  DC  20005.  by 
February  21. 1991. 

Requests  should  specify  whether  the 
testimony  would  be  given  for  an 
organization  or  individual.  Individuals 
scheduled  to  testify  will  be  contacted  by 
the  Conunission  staff  as  soon  after  the 
closing  date  as  possible.  Any  questions 
concerning  the  scheduled  appearance 
should  be  directed  to  Vernon  Drew. 

It  is  urged  that  persons  and 
organizations  having  a  common  position 
make  every  effort  to  designate  one 
spokesperson  to  represent  them  in  order 
for  the  Commission  to  hear  as  many 
points  of  view  as  possible.  Time  for  oral 
presentations  will  be  strictly  limited  to 
five  minutes,  with  the  understanding 
that  a  more  detailed  statement  may  be 
presented  to  the  Commission.  This 
process  will  afford  more  time  for 
members  to  question  witnesses.  In 
addition,  witnesses  may  be  grouped  as 
panelists  with  strict  time  limitations  for 
each  panelist. 

Persons  wishing  to  submit  a  written 
statement  but  not  desiring  to  testify  may 
do  so.  Statements  for  inclusion  in  the 
record  of  the  public  hearing  should  be 
submitted  no  later  than  February  25, 
1991. 

The  Commission  will  hold  a  public 
forum  in  the  afternoon  during  which 
parents,  public  officials,  private 
attorneys  and  other  interested  parties 
are  invited  to  discuss  concerns  and 
recommendations  with  the  Commission 
members.  No  advance  registration  or 
prepared  statements  are  required  for 
particiapation  in  this  informal  forum. 
MafSant  Campbell  Haynes, 
ChaJr. 
[FR  Doc  91-2896  Filed  2-6-91;  &-45  am] 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Coltoction 
Roquirament  Submitted  to  ODIB  for 
Ravlow 

AcnoN:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  jvovisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 

chapter  35). 

Title,  applicable  form,  and  applicable' 
OMB  control  number  Application  and 
Agreement  for  Establishment  of  a 
Junior  Reserve  Officer  Corps  Unit,  DA 
Form  3128,  OMB  Control  No.  0702- 
0021 

Type  of  request  Extension 

Average  burden  hours/minutes  per 
response:  1  hour 

Responses  per  respondent  1 

Number  of  respondents:  65 

Annuall  burden  hours:  65 

Annual  responses:  65 

Needs  and  uses:  The  DA  Form  3126  is 
used  as  an  application  and  contract 
between  the  U.S.  Government  and  ' 
secondary  level  schools  who  would 
like  to  establish  a  new  Army  Junior 
ROTC  unit 

Affected  public  .-State  or  local 
governments;  Non-profit  institutions 

Frequency:  On  occasion 

Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  desk  officer  Dr.  J.  Ilmonthy 
Sprehe 
Written  comments  and 

recommendations  on  the  proposed 

information  collection  should  be  sent  to 

Dr.  Sprehe  at  the  Office  of  Management 

and  Budget.  Desk  Officer,  room  3235. 

New  Executive  Office  Building. 

Washington,  DC  20503. 

DOD  clearance  officer  Mr.  William  P. 
Pearce 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearee,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204,    ' 
Arlington.  Virginia  22202-4302. 

Dated:  January  31. 1981. 

OSD  Federal  Register  Uaison  Officer. 

Department  of  Defense. 

(FR  Doc  91-2755  Filed  2-6-81: 8:45  am] 


DEPARTMENT  OF  EDUCATION 

Off ic«  of  Spodai  Education  Programs 

(CFDA  No.  84.029] 

Invitation  for  Appitcatfons  for  N«w 
Awards  Under  Training  Personnel  for 
ttie  Education  of  Individuais  With 
Disabilities  for  Rscai  Year  1991 

Agency:  Department  of  Education. 

Purpose  of  program:  The  purpose  of  ' 
this  program  is  to  increase  the  quantity 
and  improve  the  quality  of  personnel 
available  to  serve  infants,  toddlers, 
children,  and  youth  with  disabilitieb 
through  the  provision  of  award*  to 
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support  the  preservice  training  of 
personnel  for  careers  in  special 
education,  related  services,  and  early 
intervention. 

Deadline  for  transmittal  of 
applications:  March  25. 1091. 


Deadline  for  intergovernmental 
review:  May  30. 1901. 

Applications  available:  February  15. 
1991. 

Available  funds:  $13,000,006. 


Note:  The  estiioates  of  faiading  leveit  and 
awards  in  this  aotice  do  not  l>iiid  tiw 
DepartiBent  «f  Education  to  •  specific  levd  of 
funding  or  number  of  grants.  unieM  the 
aiaouat  is  otfaenvise  specified  by  statute  or 
reguiation. 


Training  Personnel  for  the  Educatjon  of  Inwvjouals  With  Disabjuties 

[Applicatiofi  noioa  lor  fiscal  yaar  19911 


Trtle  and  CFDA  Na 

Oeadlineior 

transmittal 

of 
applications 

Oeadtowfor 

intergoverrv 

mental 

review 

AvaiUWe 
lunds 

Estimated 

range  of 

awards  (par 

size  of 

awards  (per 

Esfimslod 
No.  of 

Protect 
pertodiw 

Preparation  of  Personnel  tor  Careers  in  Special  Educatloo 

(84.029B). 
PrnfMralkw  fi  R^al«4  S«vicas  Ptartonnal  184  029R    

3/25/91 
3/25/91 
3/25/91 
3/25/91 

5/30/91 
5/30/91 
5/30/91 
5/30/91 

$8,000,000 
2.000,000 
1.500.000 
1.500.000 

MAOO- 

lOOXXX) 
65,000- 
100,000 
60,(JU0- 
100,000 
60,000- 
100,000 

90.000 

aafXD 

60,000 
•OJOOO 

wo 

25 
20 
20 

Up  10  36^ 

Up  IB  36. 

Training  Personnel  to  Serve  Infants,  Toddlers,  and  PresOxJol- 

ers  (84.0290). 
Pmpnratlon   o<   Personnel   for   Low   Inodence   Populations 

(84.029A). 

UptoOO. 
(JptoOO. 

Note:  Applicants  must  indicate  the 
priority(ie8]  under  which  tliey  wish  their 
applications  to  be  considered  in  block  10  of 
the  application  for  Federal  assistance. 

Project  period:  Up  to  60  months. 

Applicable  regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  parts,  74.  75.  77.  79.  80,  81,  82,  85, 
and  86;  (b)  the  regxJations  for 
Individuals  with  Disabilities  Education 
Act— Training  Personnel  for  the 
Education  of  Individuals  with 
Disabilities — Careers  in  Special 
Education  and  Early  Intervention  (CFDA 
84.02gA)  34  CFR  part  318,  subject  to 
changes  made  to  631(a)  by  the 
Education  of  the  Handicapped 
Amendments  of  1990.  Public  Law  101- 
47a 

The  fmal  priorities  for  this  program, 
as  pubhshed  in  this  issue  of  the  Federal 
Registar.  also  apply. 

FOR  FUfrrHEN  INFORMATION  CONTACT: 

Angele  Thomas,  Division  of  Personnel 
Preparation,  OfRce  of  Special  Education 
Programs,  400  Maryland  Avenue  SW, 
(Switzer  Building,  room  3515-M.S.  2651). 
Washingtion.  DC  20202;  Telephone: 
Angele  Thomas  (202)  732-1100. 

Dated:  JamMiy  31 1991. 
Robert  R.  DaviOa. 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  91-2738  Filed  2-5-91,  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Proposed  WTholesale  Power  Rate 
Adjustment,  Public  Hearing,  and 
Opi|>ortunities  for  Public  Review  and 
Comment 

AOENCV:  Boimeville  Power 
Administration  (BPA),  DC^ 

action:  Notice  and  opporttmities  for 
review  and  comment  BPA  File  No:  WP- 
91.  BPA  requests  that  all  comments  and 
documents  intended  to  become  part  of 
the  Official  Record  in  this  process 
contain  the  file  number  designation  WP- 
91. 

SUMMARY:  The  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act)  provides  that  BPA  must  establish 
and  periodically  review  and  revise 
BPA's  rates  so  that  they  are  adequate  to 
recover,  in  accordance  with  sound 
business  principles,  the  costs  associated 
with  the  acquisition,  conservation,  and 
transmission  of  electric  pwwer,  and  to 
recover  the  Federal  investment  in  die 
Federal  Colimibia  River  Power  System 
(FCRPS)  and  other  costs  incurred  by 
BPA.  BPA  is  proposing  to  revise  its 
wholesale  power  rate  schedules, 
effective  October  1, 1991.  to  produce 
sufficient  revenues  for  BPA  to  meet  its 
requirements  for  Fiscal  Year  (FY)  1992 
and  FY  190S.  BPA  therefore  is  proposing 
to  adjust  its  1969  wholesale  power  rate 
schedules  to  be  effective  for  FY  1992 
and  FY  1993. 

Throu^  its  Programs  in  Perspective 
(PEP)  process,  BPA  has  completed  a 
thorough  review  of  program  cost  levels 


included  in  the  budgets  for  FY  1992  and 
FY  1993.  The  Administrator  will  not 
reexamine  program  level  decisions  in 
the  rate  case.  In  the  same  public 
process,  BPA's  fmancial  goals  for  FY 
1992  and  FY  1993  were  reviewed.  These 
goals  also  will  not  be  reexamined  in  the 
rate  case. 

Beginning  in  October  1990.  BPA 
conducted  a  series  of  workshops  on 
subjects  relevant  to  BPA's  ratemaking. 
The  purpose  of  the  workshops  was  to 
identify,  simplify,  and  reduce  the 
number  of  issues  that  might  become  part 
of  a  1991  rate  case  and  to  reduce  the 
amount  of  discovery  normally  required 
during  the  formal  rate  proceedings. 
Opporttmity  was  provided  to 
understand  BPA's  models,  the 
assumptions  used  in  the  models,  and  the 
data  inputs.  All  parties  to  die  1989  rate 
case,  and  participants  in  prior 
workshops,  were  invited  to  attend.  The 
workshop  were  well  attended  and 
provided  opportunities  for  informal 
pi^tlic  comment  on  issues  outside  the 
formal  hearing  process. 

BPA  has  categorically  excluded  the 
1991  rate  case  from  furtiier 
environmental  review.  United  States 
Department  of  Energy  procedures 
implementing  the  National 
Environmental  Policy  Act  provide  for 
excluding  from  further  environmental 
leview  rate  increases  that  do  not  exceed 
that  rate  of  inflation  since  the  last  rate 
increases.  K'A  last  raised  its  power 
rates  in  1987  and  its  transmission  rates 
in  1963.  The  amount  of  the  proposed 
increase  in  both  the  power  and 
transmission  rates  is  less  than  the  rate 
of  inflation  since  the  last  uooease. 

In  addition.  BPA  has  determined  that 
any  potential  environmental  effects  are 
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too  remote  and  speculative  to  be 
identified  in  any  meaningful  way  and 
then  analyzed  as  to  their  significance. 
Since  the  principal  effect  of  a  rate 
increase  is  economic  and  BPA  cannot 
determine  how  its  rate  increses  will  be 
passed  on  to  the  region's  ratepayers, 
BPA  finds  that  excluding  the  1991  rate 
case  from  further  environmental 
analysis  is  appropriate. 

Opportunities  will  be  available  for 
interested  persons  to  review  BPA's 
proposal  to  adjust  the  1989  rates,  to 
participate  in  the  rate  hearing,  and  to 
submit  written  comments.  During  the 
development  of  the  final  rate  proposal, 
BPA  will  evaluate  all  written  and  oral 
comments  received  in  this  process. 
Consideration  of  comments  and  more 
current  data  may  result  in  the  final  rate 
proposal  differing  from  the  rates 
proposed  in  this  notice. 
nofommiM  OfnoAL:  Mr.  Sydney  D. 
Berwager,  Director,  Division  of 
Contracts  and  Rates,  is  the  official 
responsible  for  the  development  of 
BPA's  rates. 

OATM:  Persons  wishing  to  become  a 
formal  "party"  to  the  proceedings  must 
notify  BPA  in  writing  of  their  intention 
to  do  so  in  accordance  with 
requirements  stated  in  this  notice.  The 
petitions  to  intervene  must  be  received 
by  February  13, 1991,  and  should  be 
addressed  as  follows:  Honorable  Dean 
F.  Ratzman.  Hearing  Officer,  c/o  John 
Ciminello— APR.  Hearing  Clerk. 
Bonneville  Power  Administration.  P.O. 
Box  1299,  Portland,  Oregon  97212.  In 
addition,  a  copy  of  the  intervention  must 
be  served  on  BPA's  Office  of  General 
Counsel— APR.  P.O.  Box  3621.  Portland. 
Oregon  97208.  Persons  who  have  been 
denied  party  status  in  any  past  BPA  rate 
proceeding  shall  continue  to  be  denied 
party  status  unless  they  establish  a 
significant  change  of  circumstances. 

A  prehearing  conference  will  be  held 
before  the  Hearing  Officer  at  9  a.m.  on 
February  1ft  1991.  in  the  Rates  Hearing 
Room  of  the  Federal  Building  East.  911 
NE.  11th.  Portland,  Oregon.  Registration 
for  the  prehearing  conference  will  begin 
at  a-30  ajn.  BPA  will  prefile  the  studies 
and  testimony  at  the  prehearing 
conference.  The  Hearing  Officer  *vill  act 
on  all  intervention  petitions  and 
oppositions  to  intervention  petitions, 
rule  on  any  motions,  establish  additonal 
procedures,  establish  a  service  list, 
establish  a  procedural  schedule,  and 
consolidate  parties  with  similar  interests 
for  purposes  of  filing  jointly  sponsored 
testimony  and  briefs  and  for  expediting 
and  necessary  cross  examination.  A 
notice  of  the  dates  of  record.  Objections 
to  orders  made  by  the  Hearing  Officer  at 
the  prehearing  conference  must  be  made 


in  person  or  through  a  representative  at 
the  prehearing  conference.  BPA  may 
conduct  one  of  more  public  field 
hearings.  If  BPA  holds  public  field 
hearings  written  transcripts  would  be 
made  and  would  become  part  of  the 
Official  Record.  Dates  of  these  hearings 
would  be  announced  through  mailings 
and  public  advertising. 

The  following  proposed  schedule  is 
provided  for  informational  purposes.  A 
final  schedule  will  be  established  by  the 
Hearing  Officer  at  the  prehearing 
conference. 


F<t>.  13,  1991. 


Fob.  19.  1991. 


Fob.  19.  1991. 


Mar.  18.  1991.. 
Apr.  29-May 
10.  1991. 
June  20.  1991 . 

Juno  27.  1991 . 
Aug.  2.  1991.... 


Ooadlino  for  inlorvontion  to  bo 
filod  with  Hoaring  Clork  at 
■bovo  addreos. 

IratiaJ  studios  and  tostinKxiy  avail- 
abto  at  BPA's  Pubte  Information 
Contor.  905  NE.  11th,  1st  Floor. 
Portland.  C«. 

Prohocring  Conforonco  to  sol 
scfiodulo  and  act  or>  petitions  to 
intarvono. 

Partios  fiio  Diroct  Case. 

Cross  Examination. 

Participants'     iwrittan     comments 

duo. 
Draft  Record  of  Deaswn. 
Final  Record  of  Dociston. 


AOOUCSSCS:  Written  comments  must  be 
received  by  June  20, 1991.  to  be 
considered  in  the  Draft  Record  of 
Decision  (ROD).  Written  comments 
should  be  submitted  to  the  Public 
Involvement  Manager— ALP.  Bonneville 
Power  Administration.  P.O.  Box  12999, 
Portland,  Oregon  97212. 

fom  nmTNER  iNFOfMUTioN  contact: 

Ms.  Shirley  Price,  Public  Involvement 
Office,  at  the  address  listed  above.  503- 
230-3478.  Oregon  callers  may  use  800- 
452-8429:  callers  in  California,  Idaho. 
Montana,  Neveda,  Utah,  Washington, 
and  Wyoming  may  use  80a-547-604a 
Information  may  also  be  obtained  from: 

Mr.  George  Guvinnutt.  Lower  Columbia  Area 

Manager,  suite  243, 1500  Plaza  Building. 

1500  NE.  Irving  Street,  Portland.  Oregon 

97232.  503-230-4551 
Mr.  Robert  N.  LafTel,  Eugene  District 

Manager,  room  206,  211  East  Seventh 

Avenue,  Eugene.  Oregon  97401,  503-46&- 

6652 
Mr.  Wayne  R.  Lee.  Upper  Columbia  Area 

Manager,  room  561,  West  920  Riverside 

Avenue,  Spokane,  Washington  99201.  509- 

353-2518 
Mr.  George  E.  Eskridge,  Montana  District 

Manager,  800  Kensington.  Misaoula, 

Montana  50801, 406-329-3060 
Mr.  Ronald  K.  Rodewald,  Wenatchee  District 

Manager,  room  307, 301  Yakima  Street, 

Wenatchee.  Washington  96807-0741.  50»- 

662-4377.  extension  379 
Mr.  Terence  G.  Eavelt.  Puget  Sound  Area 

Manager,  P.O.  Box  Cl903a  suite  400,  201 

Queen  Anne  Avenue  North,  Seattle, 

Washington  96108, 206-44^-4130 


Mr.  Thomas  V.  Wagenhoffer.  Snake  River 
Area  Manager,  West  101  Poplar.  Walla 
Walla.  Washington  99362,  509-522-6226 

Mr.  Richard  J.  Itami,  Idaho  Falls  District 
Manager,  1527  Hollipark  Drive,  Idaho  Fal's 
Idaho  83401,  208-523-2706 

Mr.  Thoams  H.  Blankenship,  Boise  District 
Manager,  room  450,  304  N.  8th  Street.  Boise, 
Idaho  83702.  20ft-334-9137 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  Procedures  Governing  Rate  Adjustments 

and  Public  Participation 

III.  Major  Studies  and  Issues 

A.  Major  Studies 

B.  Other  Issues 

IV.  Wholesale  Power  Rate  Schedules  and 

General  Rate  Schedule  Provisions 


I.  Introduction 

On  December  26, 1990.  in  order  to 
satisfy  contractual  provisions  betw^een 
BPA  and  its  customers,  BPA  published 
in  the  Federal  Register  a  notice  of  - 
"Intent  to  Revise  Wholesale  Power 
Rates  to  Become  Effective  October  1, 
1991,"  55  PR  53041.  Since  then.  BPA  has 
continued  to  study  the  adequacy  of  its 
current  rates  and  has  concluded  that 
current  rates  will  need  to  be  adjusted  for 
the  FY  1992  and  FY  1993  rate  period. 

In  order  to  assess  its  current  rates, 
BPA  first  determined  the  amount  of 
revenues  required  to  meet  its  financial 
obligations  in  FY  1992  and  FY  1993.  BPA 
has  determined  that  the  revenues  BPA 
would  expect  to  collect  from  projected 
sales  under  its  current  rates  will  not 
adequately  cover  these  revenue 
requirements.  Therefore,  BPA  proposes 
to  establish  revised  1991  wholesale 
power  rates.  BPA  files  its  rates  with  the 
Federal  Energy  Regulatory  Commission 
(FERC)  for  confirmation  and  approval. 

The  proposed  wholesale  power  rates 
were  prepared  in  accordance  with  BPA's 
statutory  authority  to  develop  rates, 
including  the  Bonneville  Project  Act  of 
1937.  as  amended,  16  U.S.C.  832  (1982); 
the  Flood  Control  Act  of  1944, 16  U.S.C. 
8258  (1982);  the  Federal  Columbia  River 
Transmission  System  Act,  16  U.S.C.  838 
(1982):  and  the  Northwest  Power  Act  of 
1980, 16  U.S.C.  839  (1982). 

The  rate  schedules  contained  in  this 
publication  were  established  in 
accordance  with  the  Northwest  Power 
Act,  which  was  signed  into  law  on 
December  5, 1980.  The  proposed  rate 
schedules  reflect  many  requirements 
contained  principally  in  Uie  Northwest 
Power  Act's  rate  directives  (section  7) 
and  the  conditions  related  to  classes  of 
customers  and  services  contained  in  the 
Northwest  Power  Act's  power  sales 
directives  (section  5). 

BPA  proposeb  that  its  wholesale 
power  rate  schedules  and  the  General 
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Rate  Schedule  Provisions  (GRSPs) 
associated  with  these  schedules  become 
effective  upon  interim  approval  or  upon 
final  confirmation  and  approval  by 
FERC.  BPA  will  request  FERC  approval 
effective  October  1, 1991.  Section  LA.  of 
the  GRSPs  specifies  the  proposed 
effective  date  for  each  rate. 

The  1991  wholesale  power  rate 
schedules,  and  the  GRSPs  associated 
with  those  rate  schedules,  supersede 
BPA's  1989  rate  schedules  (which 
became  effective  October  1. 1969)  to  the 
extent  stated  in  the  Availability  section 
of  each  1989  rate  schedule.  These 
schedules  and  GRSPs  jhall  be 
applicable  to  all  BPA  contracts, 
including  contracts  executed  both  prior 
to  and  subsequent  to  enactment  of  the 
Northwest  Power  Act 

In  developing  the  proposed  wholesale 
power  rates,  BPA  considered  many 
factors,  including  revenue  requirements, 
ease  of  administratioa  revenue 
stability,  rate  continuity,  ease  of 
comprehension,  and  BPA's  statutory 
obligations.  The  studies  that  have  been 
prepared  to  support  the  proposed  rates  . 
will  be  available  for  examination  on 
February  19, 1991,  at  BPA's  Public 
Information  Center,  BPA  Headquarters 
Building.  1st  Floor.  005  NE.  11th. 
Portland,  Oregon.  The  studies  will  be 
mailed  to  all  parties  to  BPA's  1989  rate 
case  and  will  be  avaialble  at  the 
Prehearing  Conference.  However,  BPA 
will  make  as  many  of  the  studies  as 
possible  available  on  February  11, 1991. 
.  The  studies  are: 

1.  Revenue  Requirement  Study  and 
Documentation 

2.  Segmentation  Study 

3.  Loads  and  Resources  Study  and 
Dcoummtation 

4.  Section  7(b)(2)  Rate  Test  Study  and 
Documentatiaa 

5.  Wholesale  Power  Rate  Development  Study 
and  DocomentatioB 

To  request  any  of  the  above  studies 
by  telephone,  call  BPA's  document 
request  line:  800-641-5867  for  Oregon; 
800-624-9495  for  Washington,  Idaho. 
Montana,  California,  Wyoming.  Utah, 
and  Nevada.  Other  callers  should  use 
503-23O-347&  Please  request  the  study 
by  its  above  title.  Also  state  whether 
yon  require  die  aooompanying 
docomentatioa  (these  can  be  quite 
lengthy);  othenvise  the  study  alone  wiU 
be  provided.  (For  example,  ask  Cor  the 
"Revenue  Requirement  Study  and 
Documenlatioa") 

D.  Pmcedures  Goveraing  Rate 
Adjustments  and  PubUc  PartidpaHon 

SectiM  7{i)  of  (he  Northwest  Power 
AcL  10  use  83ee(i).  reqniree  that  rates 
be  estabtiehed  aocordiiif  to  certain 
proceduraa.  Iheee  ftootdrnta  hidade. 


among  odier  things,  issuance  of  a 
Federal  Register  notice  announcing  the 
proposed  rates;  one  or  more  hearings: 
the  opportunity  to  submit  written  views, 
supporting  information,  questions,  and 
arguments;  and  a  decision  by  die 
Administrator  based  on  the  record 
developed  during  the  hearing  process. 
This  proceeding  will  be  governed  by 
BPA's  rule  for  general  rate  proceedings, 
S  10ia9  of  BPA's  "Procedures 
Governing  Bonneville  Power 
Administration  Rate  Hearings,"  51  FR 
7611  (March  5, 1986).  These  procedures 
implement,  and  in  most  instances 
expand,  the  statutory  requirements.  The 
proceedii\gs  for  BPA's  proposal  to  adjust 
transmission  rates  will  be  combined 
with  the  proceedings  for  BPA's  pn^osal 
to  adjust  wholesale  power  rates. 

BPA  distinginshes  between 
"irarticipants  in"  and  "parties  to"  the 
hearings.  Apart  from  the  formal  hearing 
process,  BPA  will  receive  comments, 
views,  opinions,  and  hiformation  from 
"participants,"  who  are  defined  in  the 
procedures  as  any  person  who  may 
express  views,  but  who  does  not 
successfully  petition  to  intervene  as  a 
party.  Participants'  written  comments 
win  be  made  part  of  the  official  record 
of  the  case  and  considered  by  the 
Administrator.  The  participant  category 
gives  the  public  the  opportimity  to 
participate  and  have  its  views 
considered  without  asstiming  the 
obligations  inctmtbent  upon  "parties." 
Participants  are  not  entitled  to 
participate  in  the  prehearing  conference, 
cross-examine  parties'  witnesses,  seek 
discovery,  or  serve  or  be  served  with 
documents,  and  are  not  subject  to  the 
same  procedural  requirements  as 
parties. 

Written  comments  by  participants  vdll 
be  included  in  the  record  if  they  are 
received  by  June  20. 1991.  Written 
views,  supporting  information, 
questions,  and  arguments  shotild  be 
submitted  to  BPA's  Public  Involvement 
office. 

The  second  category  of  itnerest  is  diat 
of  a  "party"  as  deftaed  in  SI  1010.2  and 
1010.4  of  BPA's  "Procedures  Governing 
Bonneville  Power  Administration  Rate 
Hearings."  51  FR  7611  (March  5. 1966). 
Parties  may  participate  in  any  aspect  of 
the  hearing  process. 

Persons  wishing  to  become  a  formal 
"party"  to  BPA's  rate  prt>ceeding  must 
notify  M>  in  writing  of  their  request 
These  petttioas  to  intervene  shell  state 
the  name  and  addresa  of  the  person  and 
the  person's  interests  in  die  outoome  of 
the  hearing.  Petitioners  may  designate 
no  more  than  two  lepiesentatiTes  tipon 
whom  sendee  of  docHments  will  be 
made.  BPA  customers  and  castoaier 
groups  whose  rata*  are  eubfect  to 


revision  in  the  hearing  will  be  granted 
intervention,  based  on  a  petition  filed  in 
conformance  with  this  section.  Other 
petitioners  must  explain  their  interests 
in  sufficient  detail  to  permit  the  Hearing 
Officer  to  determine  whether  they  have 
a  relevant  interest  in  the  hearing.  Any 
opposition  to  a  petition  to  intervene 
must  be  filed  and  served  at  least  24 
hours  before  die  February  19, 1991, 
prehearing  conference.  Ail  timely 
applications  will  be  ruled  on  by  the 
Hearing  Officer.  Late  interventions  are 
stron^y  disfavored.  Opposition  to  an 
untimely  petition  to  intervene  shall  be 
filed  and  served  within  2  days  after 
service  of  the  petition.  Intervention 
petitions  wlD  be  available  for  inspection 
in  BPA's  Public  Information  Center,  1st 
Floor,  905  NE.  11th.  Portland.  Oregoa 
Interventions  are  subject  to  §  1010.4  of 
BPA's  Procedures  Governing  Bonneville 
Power  Administration  Rate  Hearings. 

The  record  will  include,  among  other 
things,  the  transcipts  of  any  bearings, 
any  written  material  submitted  by  the 
parties  and  participants.,  documents 
devekH>ed  by  the  BPA  staft  and  other 
material  accepted  into  the  record  by  the 
Hearing  Officer.  The  Hearing  Officer 
then  will  review  the  record,  will 
supplement  it  if  necessary,  and  will 
certify  the  record  to  the  Administrator 
for  decision. 

The  Administrator  will  develop  the 
final  proposed  rates  based  on  the  entire 
record,  including  the  record  certified  by 
the  Hearing  Officer,  comments  received 
from  participants,  other  material  and 
information  submitted  to  or  developed 
by  the  Administrator,  and  any  other 
comments  received  during  tlie  rate 
devebpment  process.  The  basis  for  the 
final  proposed  rates  will  be  first 
expressed  in  the  Administrator's  Draft 
ROD.  Parties  will  have  an  opportunity  to 
comment  on  the  Draft  ROD  as  provided 
in  BPA's  hearing  procedures. 
Participants  may  also  request  a  copy  of 
the  Draft  ROD  and  provide  comments  in 
writing.  The  Administrator  will  serve 
copies  of  the  Administrator's  ROD  on  all 
parties  and  will  file  the  final  proposed 
rates  together  with  the  record  with 
FERC  for  confirmation  and  approval. 

m.  Major  Studias  and  Issues 

A.  Major  Studies 

1.  Revenue  Requirement  Study 

Hie  Bonnevflle  Project  Act  die  Flood 
Control  Act  of  1944.  the  Federal 
Cohmbia  River  Transmission  ^stem 
Act,  and  (he  Northwest  Power  Act 
require  BPA  to  design  rates  that  are 
projected  toooHect  revenues  sufficient 
to  recover  die  cost  of  acquiring, 
conserving,  and  transmitting  the  electric 
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power  that  BPA  markets,  including  the 
amortization  of  the  Federal  investment 
in  the  FCRPS  over  a  reasonable  period, 

-  and  to  recover  BPA's  other  costs  and 
expenses.  The  Revenue  Requirement 
Study  includes  a  determination  of 
whether  current  rates  will  produce 
enough  revenues  to  recover  all  BPA 
costs  and  expenses,  including  BPA's 
repayment  obligation  to  the  U.S. 
Trieasury. 

The  Transmission  System  Act  and  the 
Northwest  Power  Act  require  that 
transmission  rates  be  based  on  an 
equitable  allocation  of  the  costs  of  the 
Federal  transmission  system  between 
Federal  and  non-Federal  power  using 
the  system.  In  compliance  with  a  FERC 
order  dated  January  27, 1984,  28  FERC  \ 
61.098,  the  Revenue  Requirement  Study 
incorporates  the  results  of  separate 
repayment  studies  for  the  generation 
and  transmission  components  of  the 
FCRPS.  The  repayment  studies  for 
generation  and  transmission 
demonstrate  the  adequacy  of  the 
projected  revenues  to  recover  all  of  the 
Federal  investment  in  the  FCRPS  over 
the  allowable  repayment  period.  The 
adequacy  of  projected  revenues  to 
recover  test  period  revenue 
requirements  and  to  meet  repayment 
period  recovery  of  the  Federal 
investment  are  tested  and  demonstrated 
separately  for  the  generation  and 
transmission  functions. 

The  Revenue  Requirement  Study  for 
the  1991  initial  rate  proposal  is  based  on 
revenues  and  cost  estimates  for  FY  1992 
and  FY  1993.  BPA's  Revenue 
Requirement  Study  relfects  actual 
amortization  and  interest  payments  paid 
through  September  3a  1990.  In  addition. 

it  reflects  all  FCRPS  obligations  incurred 

pursuant  to  the  Northwest  Power  Act. 

including  residential  exchange  costs. 

2.  Segmentation  Study 

BPA  operates  and  maintains  the 
Federal  Columbia  River  Transmission 
System  (FCRTS)  to  provide  transmission 
services  throughout  the  region.  Because 
most  services  to  not  require  the  use  of 
the  entire  system,  the  FCRTS  is  divided 
into  nine  segments,  each  providing  a 
distinct  type  of  service.  The  nine 
segments  are:  Integrated  network; 
Pacific  Northwest-Southwest  (Southern) 
Intertie:  Northern  Intertie;  Eastern 
Intertie;  generation  integration;  fringe 
area;  and  delivery  segments  for  pbulic 
agency,  direct  service  industrial  (DSI). 
and  investor-owned  utility  customers. 

The  Segmentation  Study  categorizes 
the  facilities  of  the  FCRTS  according  to 
the  types  of  services  they  provfde.  This 
provides  the  basis  for  segmenting  the 
projected  transmission  revenue 
requirements  used  in  BPA's  rate 


proposals.  The  results  of  the  Study 
include  the  historical  investment  and  the 
average  of  the  last  3  years'  operations 
and  maintenance  expenses.  In  addition, 
the  facilities  of  the  integrated  network 
are  similarly  divided  among  distinct 
services. 

This  division  of  the  FCRTS  into 
segments  provides  for  the  equitable 
allocation  of  transmission  costs  between 
Federal  and  non-Federal  customers 
using  the  system. 

3.  Loads  and  Resources  Study 

The  Loads  and  Resources  Study 
presents  all  the  load  and  resource  data 
necessary  for  developing  BPA's 
wholesale  power  rates.  This  study 
incorporates  results  from  load  forecasts, 
resource  analyses,  power  contracts,  and 
BPA's  Resource  Pn^am. 

BPA  develops  forecasts  of  nonsmall- 
generating  public  utility  (NSGPU)  and 
genrating  public  utility  (GPU)  loads.  For 
the  forecasted  period  prior  to  January 
1994,  econometric  models  are  used  to 
prepare  these  forecasts.  The  model  for 
forecasting  NSGPU  loads  uses 
employment  data  for  Washington. 
Oregon,  and  Idaho  as  an  input.  The 
model  for  forecasting  GPU  loads  uses 
employment  data  for  the  state  of 
Washington  and  Lane  County,  Oregon, 
as  inputs.  For  the  period  of  January  1994 
and  beyond,  sector-specific  models  are 
used  to  prepare  the  forecasts. 

A  direct  service  industrial  (DSI)  load 
forecast  is  prepared^or  aluminum  DSI 
loads  by  analyzing  smelter  production 
costs  and  relative  aluminum  prices.  A 
DSI  load  forecast  for  non-aluminum  DSI 
loads  is  prepared  by  analyzing  historical 
and  technical  plant  information  and 
forecasted  market  conditions. 

BPA's  resource  acquisition  plans  are 
based  on  work  by  BPA  and  Northwest 
Power  Planning  Council  staff  and  reflect 
extensive  input  and  review  by  the 
general  public  and  the  region's  utilities. 
The  specific  resource  acquisitions  and 
associated  costs  included  in  this 
proposal  are  based  on  BPA's  1990 
Resource  Program.  Conservation  savings 
are  measured  by  considering  several 
factors:  Economic  and  load  growth;  the 
savings  from  the  technical  conservation 
measure;  and  the  assessment  of  the 
speed  and  degree  of  program 
implementation. 

Plaimed  resource  acquisitions  reflect 
the  guidance  given  in  the  Northwest 
Power  Planning  Council's  Power  Plan. 
Besides  emphasizing  a  diverse  resource 
portfolio,  including  both  conservation 
and  generating  resources.  BPA  is 
committed  to  moving  toward  a  blend  of 
acquisition  methods  including  BPA- 
designed.  utiUty-designed.  and 
developer-initiated  programs.  Use  of 


billing  credits  and  competitive 
acquisitions  is  thus  an  important 
component  of  BPA's  resource 
acquisition  process.  This  combination  of 
resource  diversity  and  a  variety  of 
acquisition  approaches  allows  BPA  to 
better  deal  with  varjdng  circumstances 
and  uncertainties. 

The  load/resource  balance 
determines  BPA's  obligation  during  the 
test  years  and  each  corresponding -42- 
month  critical  period.  It  determines  thp 
supply  of  surplus  firm  power  in  the 
region  and  on  the  Federal  system  in 
each  critical  period.  The  hydroregulation 
(hydro)  study  incorporates  system 
consfraints  such  as  the  Water  Budget  for 
fish  migration,  the  operation  of  thermal 
plants,  exports  and  imports  of  power, 
and  projected  resource  acquisitions.  In 
this  proposal,  a  42-month  (critical 
period)  hydro  study  and  a  50-year  hydro 
study  were  completed.  The  time  frame 
considered  in  the  hydro  study  starts  in 
July  1991.  The  50-year  study  determines 
nonfirm  energy  for  the  region. 

4.  Section  7(b)(2)  Rate  Test  Study 

Section  7(b)(2)  of  the  Northwest 
Power  Act  directs  BPA  to  assure  that 
the  wholesale  power  rates  effective 
after  July  1. 1985.  to  be  charged  its 
public  body,  cooperative,  and  Federal 
agency  customers  (the  7(b)(2) 
customers)  for  their  general 
requirements  for  the  rate  test  period 
plus  the  ensuing  4  years  are  no  higher 
than  the  costs  of  power  to  those 
customers  for  the  same  time  period  if 
specified  assumptions  are  made.  The 
effect  of  the  rate  test  is  to  protect  the 
7(b)(2)  customers'  wholesale  firm  power 
rates  from  certain  costs  resulting  from 
provisions  of  the  Northwest  Power  Act. 
The  rate  test  can  result  in  a  reallocation 
of  costs  from  the  7(b)(2)  customers  to 
other  rate  classes.  The  section  7(b)(2) 
Rate  Test  Stiidy  describes  the 
application  and  results  of  the  section 
7(b)(2)  rate  test  implementation 
methodology. 

The  rate  projections  and  the  actual 
rate  test  itself  are  performed  by  using 
BPA's  Supply  Pricing  Model  (SPM).  The 
SPM  simulates  BPA's  rate  development 
process,  using  load,  resource,  and  cost 
data  consistent  with  that  used  in  this 
rate  proposal.  The  assumptions  and  rate 
development  processes  such  as  load/ 
resource  balancing,  cost  allocation,  and 
rate  design  are  also  consistent  with  this 
rate  proposal.  The  SPM  calculates  two 
sets  of  wholesale  power  rates  for  BPA's 
preference  customers:  (1)  A  set  of  rates 
for  the  test  period  and  the  ensuing  4 
years,  assuming  that  section  7(b)(2)  is 
not  in  effect  (program  case  rates);  and 
(2)  a  set  for  the  same  period  considering 
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the  five  assumptions  listed  in  section 
7(b)(2)  (7(b)(2)  case  rates).  Certain  costs 
specified  in  section  7(g)  of  the 
Northwest  Power  Act  (7(g)  costs)  are 
subtracted  from  the  program  case  rates. 
The  SPM  then  discounts  each  year's 
rates  to  the  test  year  of  the  relevant  rate 
case,  averages  each  set  of  discounted 
rates,  and  compares  the  two  resulting 
averages  rounded  to  the  nearest  tenth  of 
a  mill.  If  the  average  of  the  discounted 
program  case  rates  less  the  7(g)  costs,  is 
larger  than  the  average  discounted 
7(b)(2)  case  rates,  the  rate  test  triggers. 
If  the  rate  test  triggers,  the  amount  of 
dollars  to  be  reallocated  in  the  test 
period  (7(b)(2)  amount]  is  calculated  by 
multiplying  the  difference  between  the 
discounted  program  case  and  7(b)(2) 
case  rates  by  the  General  requirements 
loads  of  the  preference  customers.  The 
7(b)(2)  amount  is  used  as  an  adjustment 
to  the  allocated  costs  in  the  rate  case 
test  period. 

5.  Wholesale  Power  Rate  Development 
Study  (WPRDS) 

The  WPRDS  consists  of  two  sections. 
The  first  section  performs  the  steps  in 
the  rate  development  process,  which 
were  performed  prior  to  1987  in  the  Cost 
of  Service  Analysis.  The  second  section 
performs  the  steps  in  the  rate 
development  process,  which  were 
performed  prior  to  1987  in  the  WPRDS. 

a.  Cost  of  Service  Analysis  (COS A) 
Section.  The  COSA  section  of  the 
WPRDS  apportions  BPA's  test  year 
revenue  requirement  to  customer  classes 
based  on  the  use  of  specific  types  of 
service  by  each  customer  class  and  in 
accord  with  the  rate  directives  of  the 
Northwest  Power  Act.  BPA's  revenue 
requirement  is  functionalized  to 
transmission  and  generation  in  the 
Revenue  Requirement  Study. 
Transmission  costs  are  identified  with 
segments  of  the  transmission  system  in 
BPA's  Segmentation  Study.  The  results 
of  these  studies  are  used  in  the  COSA  to 
determine  the  costs  of  providing 
services  to  BPA's  customers.  The  COSA 
further  identifies  costs  of  specific  types 
of  service  by  performing  the  following 
steps. 

Classification.  BPA  classifies 
generation  and  transmission  costs  to  the 
energy  and  capacity  components  of 
electric  power. 

Seasonal  Differentiation.  BPA's  costs 
of  providing  energy  vary  by  season  of 
the  year.  To  reflect  this  variation,  BPA 
assigns  energy  costs  to  a  winter  and 
summer  period  and  designs  rates  based 
on  this  differential. 

AlIocation.The  final  major  step  in  the 
COSA  is  to  allocate  the  functionalized, 
segmented,  classified,  and  seasonally 
differentiated  costs  to  customer  classes. 


Costs  are  allocated  to  classes  of  service 
on  the  basis  of  the  relative  use  of 
services. 

b.  Wholesale  Power  Rate  Design 
Section.  The  Wholesale  Power  Rate 
Design  section  uses  the  allocated  costs 
developed  in  the  COSA  and  modifies 
them:  (1)  To  reflect  BPA's  rate  design 
objectives;  (2)  to  comport  with 
contractual  requirements;  (3)  to  reflect 
the  results  of  other  BPA  studies  and 
commitments  made  in  other  public 
involvement  processes  under  section  7(i] 
of  the  Northwest  Power  Act;  and  (4)  to 
comport  with  requirements  of  applicable 
legislation,  including  the  Bonneville 
Project  Act.  the  Flood  Control  Act  of 
1944,  the  Federal  Columbia  River 
Transmission  System  Act,  and  the 
Northwest  Power  Act.  BPA's  rate  design 
objectives  include  recovery  of  the 
revenue  requirement,  rate  and  revenue 
stability,  practicality,  fairness,  and 
efficiency. 

Adjustments  to  the  COSA  results 
include  the  following: 

Excess  Revenue  Adjustment.  In  the 
COSA,  BPA  allocates  its  entire  test 
period  revenue  requirement  to  firm 
power  loads  on  the  basis  of  resources 
available  under  critical  water 
conditions.  However,  rates  are  set 
assuming  that  average  water  conditions 
occur  and  BPA  will  make  large  amounts 
of  nonfirm  energy  (NF)  sales.  Since  no 
generation  costs  are  allocated  to  NF 
service,  forecasted  NF  revenues  are 
credited  to  firm  loads. 

DSI  First  Quartile  Service.  The  DSIs 
are  not  allocated  generation  costs  in  the 
COSA  for  service  to  their  first  quartile, 
since  BPA  does  not  plan  firm  resources 
to  serve  the  first  quartile.  BPA  serves 
DSI  first  quartile  loads  with  a 
combination  of  nonfirm  energy,  surplus 
firm  power,  hydro  system  shifting 
techniques,  and  purchases.  BPA  assigns 
a  cost  to  first  quartile  service  based  on 
an  opportunity  cost  concept  and  credits 
other  rates  in  the  amount  of  the  assigned 
first  quartile  cost. 

Fixed  Contract  Revenue  Deficiencies. 
BPA  sells  power  at  contractually  fixed 
terms  to  two  classes  of  customers.  The 
Columbia  Storage  Power  Exchange 
(CSPE)  agreements  have  fixed  rates,  and 
capacity /energy  exchanges  have  fixed 
exchange  ratios.  In  the  COSA,  BPA 
allocates  costs  to  these  customer 
classes.  Because  the  contract  rates  and 
ratios  cannot  be  adjusted,  and  because 
allocated  costs  exceed  expected 
revenues,  a  revenue  deficiency  results. 
The  revenue  deficiency  is  allocated 
through  an  adjustment  affecting  other 
rate  classes. 

Surplus  Firm  Povifer  Revenue 
Deficiency  Adjustment.  BPA  expects  to 
sell  its  surplus  firin  power  under  long- 


term  contracts  and  in  the  open  market. 
Some  of  this  surplus  firm  power  will  be 
sold  at  prices  lower  than  the  fully 
allocated  cost,  thereby  causing  a 
revenue  deficiency.  The  difference 
between  expected  surplus  firm  power 
revenues  and  fully  allocated  costs  is 
allocated  to  all  other  customers. 

Equalization  of  Demand  Adjustment. 
BPA  has  historically  applied  the  same 
demand  charges  for  sales  to  firm 
capacity  customers  as  are  applied  to  its 
priority  firm  power  customers.  In  order 
to  achieve  a  uniform  demand  charge,  a 
rate  design  adjustment  is  required.  The 
equalization  of  demand  applies  only  to 
pre-1985  contracts. 

7(c)(2)  Adjustment.  The  rales 
applicable  to  the  DSIs  are  set  at  a  level 
that  is  equitable  in  relation  to  BPA 
preference  customers'  industrial  rates. 
The  costs  allocated  to  the  DSIs  are 
higher  than  revenues  from  the 
"equitable- rate."  The  difference  is  the 
7(c)(2}  delta,  which  is  allocated  to  other 
customers. 

DSI  Floor  Rate  Adjustment.  The  DSI 
rate  is  subject  to  a  floor  specified  in 
section  7(c)(2)  of  the  Northwest  Power 
Act.  If  the  DSI  rate  is  below  the  floor 
rate,  the  DSI  rate  is  raised  to  the  floor 
rate,  and  a  rate  design  adjustment  is 
necessary  to  credit  additional  revenues 
from  the  DSIs  to  other  firm  power 
customers. 

7(b)(2)  Adjustment.  Section  7(b)(2)  of 
the  Northwest  Power  Act  provides  rate 
protection  to  BPA's  preference 
customers  from  certain  costs  specified  in 
the  provisions  of  the  Act.  This 
adjustment  will  not  be  necessary  in  the 
FY  1992-FY  1993  rate  period. 

This  list  of  adjustments  is  not 
intended  to  be  all  inclusive.  All  of  the 
above  adjustments  are  functionalized, 
classified,  segmented,  and  seasonalized 
where  appropriate.  After  all  adjustments 
are  made,  the  final  rates  are  calculated. 
Final  rates  calculated  in  the  WPRDS 
are  included  in  BPA's  General  Rate 
Schedules.  These  rate  schedules  are 
applied  in  conjunction  with  BPA's 
GRSPs,  which  define  the  applicability  of 
the  rates  to  the  type  of  service  provided. 

B.  Other  Issues 

1.  Risk  Analysis 

BPA's  projected  revenues  are  subject 
to  significant  variations  due  to  changes 
in  aluminum  prices,  fuel  prices, 
streamflows,  nuclear  plant  performance, 
economic  conditions,  and  weather 
conditions.  To  evaluate  the  impact  of 
these  risk  factors.  BPA  performed  a  Risk 
Analysis  for  this  proposal.  The  objective 
of  the  Risk  Analysis  is  to  evaluate  the 
impact  of  various  risk  factors  on  BPA's 
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abiJtty  to  make  annual  U^.  Traasury 
paymentB,  cover  cxpenaes,  and  achieve 
BPA's  financial  goal  of  increaskig 
financial  nexibiiity  in  order  to  decreaae 
reliance  on  debt  financing  The  liak 
anaiyaia  denianatrates  that  the  plaaned 
net  revenaea  tnc hided  ra  this  proposal 
are  sufficient  to  meet  BPA's  financial 
objectives  for  FY  1992  and  FY  1998. 

2.  Implementation  of  BPA's  Interim 
Long-Term  Financial  Policy 

While  BPA's  financial  goals  arc  not  a 
topic  for  the  rate  case.  BPA  will  propose 
a  method  by  which  the  financial  goals 
are  to  be  included  in  the  detennination 
of  revenue  requirements.  Thia  proposed 
method  may  be  an  issue  in  the  rate  case. 
Such  issues  include  the  method  of 
functionalizing  the  net  revenues  and  the 
interest  credit  on  cash  reserves  between 
the  generation  and  transmission 
functions. 

3.  Allocation  of  New  Resource  Costs 

BPA  has  moved  from  a  period  of 
power  surplus  to  a  period  of  load/ 
resource  balance.  This  situation  requires 
BPA  to  acquire  resources  to  serve  its 
firm  load  obligations.  The  FY  1992  and 
FY  1993  rate  period  includes  costs  to 
acquire  new  resources.  An  issue  may  be 
how  BPA  proposes  to  allocate  the  costs 
of  these  new  resources. 

4.  Treatment  of  New  Contracts 

New  contracts  have  been  executed  tor 
long-term  sales  of  capacity  and  for 
capacity/energy  exchanges.  Given  that 
these  new  contracts  are  governed  by 
provisions  of  the  Northwest  Power  Act, 
BPA  will  propose  a  treatment  for  dte 
costs,  revenues,  and  energy  exchange 
resources  associated  with  these 
contracts.  This  treatment  may  be  an 
issue  io  the  rate  case. 

5.  Scope  of  Hearing 

Beginning  in  July  1990,  BPA  began 
consideration  of  a  long-term  financial 
policy  during  its  PIP  process.  As  noted 
in  the  materials  and  the  notices 
provided  to  BPA  customers,  the  purpose 
of  considering  long-term  financial  goals 
and  alternative  debt  management 
strategies  was  to  address  the  problem  of 
BPA's  financial  vulnerability  resulting 
bom  revenue  uncertainties  in  any 
particular  year.  The  financial  goals  were 
the  sabject  of  initial  diecnssione  with 
BPA  atnMMn  tfarooghcut  the  summer 
and  the  fall  of  19M.  Additional 
disniwipM  wttk  tndiTidaal  atiltty 
manages  took  phc*  in  August  and  were 
followed  by  pablic  meatings  in 
Septamber.  At  tks  end  of  thei» 
diaconians  BPA  provichdo  locrnal 
propeoal  tar  rtrtow  and  connneat 
AdditfoM^  pabhc  meotiaga  wm  held. 


followed  by  a  formal  transcribed 
session  on  Octoberlt,  MM,  where  oral 
comments  were  submitted. 

The  interim  long-term  financial  policy 
is  designed  to  decrease  total  fixed  costs 
and  thereby  provide  long-term 
programmatic,  rate  and  financial 
stability,  and  other  benefits.  In 
determining  to  adopt  this  interim  policy, 
BPA  carefully  considered  all  comments 
submitted  during  the  extended  comment 
period.  The  final  decision  to  implement 
the  interim  long-term  policy  in  the  1992- 
1993  rate  period  is  set  forth  in  the 
Administrator's  VHP  closeout  letter  of 
November  13, 1990.  This  final  decision 
was  followed  by  a  detailed  evaluation 
document  entitled  "Evaluation  of 
Financial  Policy  Issues"  fNovember  27, 
1900),  which  considered  the  various 
points  raised  during  the  comment 
process  on  BPA's  proposed  financial 
policy.  These  two  documents  are 
incorporated  herein  by  reference  for 
informational  purposes. 

In  its  November  27, 1990,  evaluation 
document  BPA  recognized  that  there 
were  unresolved  issues  concerning  the 
continued  pace  of  debt  reduction, 
adequate  financial  reserve  levels,  and 
other  related  issues.  BPA  noted  that 
these  issues  would  be  addressed  as  part 
of  the  development  of  a  10-year 
financial  plan,  which  would  also  serve 
as  a  new  look  at  the  interim  long-term 
financial  policy.  BPA  will  involve  its 
customers  in  the  development  of  this  10- 
year  financial  plan,  which  it  expects  to 
begin  in  the  summer  of  1991.  In  addition, 
the  Adminisb^tor  adopted  the  following 
three  financial  objectives  to  implement 
the  policy  in  the  FY  1«92  and  FY  1993 
rate  period: 

a.  At  least  a  95  percent  probability  of 
making  payments  to  the  Treasury  in  full 
and  on  time. 

b.  At  least  an  80  percent  confidence 
each  year  of  meeting  annual  costs  out  of 
annual  revenues. 

&  A  50  percent  chance  of  producing 
an  average  of  $120  million  in  net 
revenues  each  year  as  a  step  toward 
debt  management. 

As  noted  in  the  Administrator's 
November  13,  loea  letter  the  decision  to 
adept  dto  interim  kmg-terra  financial 
policy  and  the  three  objectives  in  the  FY 
1992  and  FY  1993  rate  period  is  a  final 
decision,  which  wiH  not  be  revisited  in 
the  uei  rate  case.  Accordingly, 
pursuant  to  Rule  ieia3(f)  of  BPA's 
Procedures,  the  Administrator  directs 
the  Hisating  Officer  to  exckide  sny 
material  or  arguments  submitted  to  die 
hearing  which  seek  to  rsrisir  tke 
appropriateness  of  implementing  the 
interim  long-term  finaneial  poKey  and 
assedatod  objectives  in  the  MBl  rate 
period,  the  wriadmn  or  Icgitiraacy  of  tfieir 


substance,  or  which  relate  to  the  legality 
of  this  final  action.  Arguments  \ 

concerning  BPA's  long-term  financial 
policy  have  been  addressed,  wfll  be 
addressed  again  in  other  forums,  and 
will  not  be  considered  here.  Similarity, 
BPA's  program  level  decisions  will  not 
be  revisited  in  this  rate  case. 

IV.  Wholesale  Power  Kate  Schedules 
and  General  Rate  Schadole  Previstons 

Table  of  Contents 
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Schedules  and  General  Rate  Schedule 

Provisions 
Section  Q    Types  of  BPA  Service 
Section  III    Billing  Factors  and  Billing 

Adjustments 
Section  IV    Other  Definitions 
Section  V    Appiicatien  of  Rates  Under 

Special  Circumstances 
Sectkn  VI    Billing  Infonnation 

Wholesale  Power  Rates  Schedules 

Schedule  PF-91  Priority  Firm  Power 
Rate 

Section  L  Availability 

This  schedule  is  available  for  die     ' 
contract  purchase  of  firm  power  or 
capacity  to  be  used  within  the  Pacific 
Northwest.  Priority  Flrra  Power  may  be 
purchased  by  public  bodies, 
cooperatives,  and  Federal  agencies  for 
resale  to  ultimate  consumers  for  direct 
consumption,  construction,  test  and 
startup,  and  station  service. 

Utilities  participating  in  the  exchange 
under  section  Sfc)  of  the  Northwest 
Power  Act  may  purchase  Priority  Firm 
Power  pursuant  to  their  Residential 
Purchase  and  Sale  Agreements. 

In  addition,  BPA  may  make  power 
available  to  those  parties  participating 
in  exchange  agreements  wriiich  use  this 
rate  schedule  as  the  basis  for 
detennining  the  amooat  of  value  of 
power  to  be  esodianged. 

This  schedule  supersedes  Schedule 
PF-^  which  went  into  effect  <m  an 
interim  basis  on  Ostober  1, 1989.  Sales 
under  this  schedule  are  made  subject  to 
BPA'k  General  Rate  Schedule  Provisions 
(GRSn). 
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Section  II.  Rate 

A.  Demand  Charge.  1.  $3.78  per 
kilowatt-month  of  billing  demand 
occurring  during  all  Peak  Period  hours. 

2.  No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge.  1. 19.0  mills  per 
kilowatthour  of  billing  energy  for  the 
billing  months  September  through 
March; 

2. 14.8  mills  per  kilowatthour  of  billing 
energy  for  the  billing  months  April 
through  August. 

Section  III.  Billing  Factors 

In  this  section,  billing  factors  are 
Usted  for  each  of  the  following  types  of 
purchasers;  Computed  requirements 
purchasers  (section  III.A),  purchasers  of 
residential  exchange  power  pursuant  to 
the  Residential  Purchase  and  Sale 
Agreements  (section  III.B),  and  metered 
requirements  purchasers  and  those 
Priority  Firm  Power  purchasers  not 
covered  by  sections  III.A  and  III.B 
(section  III.C). 

A.  Computed  Requirements 
Purchasers.  Purchasers  designated  by 
BPA  as  computed  requirements 
purchasers  pursuant  to  power  sales 
contracts  shall  be  billed  in  accordance 
with  the  provisions  of  this  subsection. 

1.  Billing  Demand.  The  billing  demand 
for  actual,  planned,  and  contracted 
computed  requirements  purchasers  shall 
be  the  higher  of  the  billing  factors  "a" 
and  "b,"  below: 

a.  The  lower  of: 

(1)  The  larger  of  the  Computed  Peak 
Requirement  or  the  Conlputed  Average 
Energy  Requirement:  or 

(2)  The  Measured  Demand,  before 
adjustment  for  power  factor. 

b.  The  lower  of: 

(1)  The  Computed  Peak  Requirement, 
or 

(2)  60  percent  of  the  highest  Computed 
Peak  Requirement  during  the  previous 
11  billing  months  (Ratchet  Demand). 

2.  Billing  Energy.  The  billing  energy 
for  actual,  planned,  and  contracted 
computed  requirements  purchasers  shall 
be: 

a.  For  the  months  September  through 
March,  the  sum  of: 

(1)  42  percent  of  the  Measured  Energy 
(excluding  unauthorized  increase),  and 

(2)  58  percent  of  the  Computed  Energy 
Maximum: 

b.  For  the  months  April  through 
August,  the  sum  of: 

(1)  55  percent  of  the  Measured  Energy 
(excluding  unauthorized  increase),  and 

(2)  45  percent  of  the  Computed  Energy 
Maximum. 

B.  Purchasers  of  Residential 
Exchange  Power.  Purchasers  buying 
Priority  Firm  Power  under  the  terms  of  a 


Residential  Purchase  and  Sale 
Agreement  shall  be  billed  as  follows: 

1.  Billing  Demand.  The  billing  demand 
shall  be  the  demand  calculated  by 
applying  the  load  factor,  determined  as 
specified  in  the  Residential  Purchase 
and  Sale  Agreement,  to  the  billing 
energy  for  each  billing  period. 

2.  Billing  Energy.  The  billing  energy 
shall  be  the  energy  associated  with  the 
utility's  residential  load  for  each  billing 
period.  Residential  load  shall  be 
computed  in  accordance  with  the 
provisions  of  the  purchaser's  Residential 
Purchase  and  Sale  Agreement. 

C.  Metered  Requirements  Purchasers. 
Other  Purchasers  Not  Covered  by 
Sections  III.A  and  III.B,  Above. 
Purchasers  designated  as  metered  • 
requirements  customers  and  purchasers 
taking  or  exchanging  power  under  this 
rate  schedule  who  are  not  otherwise 
covered  by  sections  III.A  and  III.B  shall 
be  billed  as  follows: 

1.  Billing  Demand.  The  billing  demand 
shall  be  the  Measured  Demand  as 
adjusted  for  power  factor,  unless 
otherwise  specified  in  the  power  sales 
contract. 

2.  Billing  Energy.  The  billing  energy 
shall  be  the  Measured  Energy,  unless 
otherwise  specified  in  the  power  sales 
contract. 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Power  Factor  Adjustment.  The 
adjustment  for  power  factor,  when 
specified  in  this  rate  schedule  or  in  the 
power  sales  contract,  shall  be  made  in 
accordance  with  the  provisions  of  both 
this  section  and  section  III.C.l  of  the 
GRSPs.  The  adjustment  shall  be  made  if 
the  average  leading  power  factor  or 
average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power.factor  adjustmentr 
BPA  shall  increase  the  billing  demand 
by  1  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

B.  Low  Density  Discount  (LDD).  BPA 
shall  apply  a  discount  to  the  charges  for 
all  Priority  Firm  Power  sold  to 
purchasers  who  are  eligible  for  an  LDD. 
Eligibility  for  the  LDD  and  the  amount  of 
the  discount  (3,  5,  or  7  percent)  shall  be 
determined  pursuant  to  section  III.C.3  of 
the  GRSPs. 

C.  Irrigation  Discount.  BPA  shall 
apply  an  irrigation  discount,  equal  to  4.6 
mills  per  kilowatthour,  to  the  charges  for 
quali^ing  energy  purchased  under  this 


rate  schedule.  The  irrigation  discount 
shall  be  applied  after  calculation  of  the 
LDD.  The  discount  shall  apply  only  to 
energy  purchased  during  the  billing 
months  of  April  through  October. 
Eligibility  for  the  irrigation  discount  and 
reporting  requirements  shall  be 
determined  pursuant  to  section  III.C.4  of 
the  GRSPs. 

D.  Conservation  Surcharge.  The 
Northwest  Power  Planning  Council  has 
recommended  that  a  conservation 
surcharge  be  imposed  on  those 
customers  subject  to  such  surcharge  as 
determined  by  the  Administrator  in 
accordance  with  BPA's  Policy  to 
Implement  the  Council-Recommended 
Conservation  Surcharge.  The 
Conservation  Surcharge  shall  be  applied 
pursuant  to  section  II1.C.6  of  the  GRSPs 
and  subsequent  to  any  other  rate 
adjustments. 

E.  Outage  Credit.  Pursuant  to  section  7 
of  the  General  Contract  Provisions,  BPA 
shall  provide  an  outage  credit  to  any 
purchaser  for  those  hours  for  which  BPA 
is  unable  to  deliver  the  full  billing 
demand  during  that  billing  month  due  to 
an  outage  on  the  facilities  used  by  BPA 
to  deliver  Priority  Firm  Power.  Such 
credit  shall  not  be  provided  if  BPA  is 
able  to  serve  the  purchaser's  load 
through  the  use  of  alternative  facilities 
or  if  the  outage  is  for  less  than  30 
minutes.  The  amount  of  the  credit  shall 
be  calculated  according  to  the 
provisions  of  section  III.C.2  of  the 
GRSPs. 

F.  Unauthorized  Increase.  BPA  shall 
apply  the  charge  for  Unauthorized 
Increase  to  any  purchaser  of  Priority 
Firm  Power  taking  demand  and  energy 
in  excess  of  its  contractual  entitlement. 

1.  Rate  for  Unauthorized  Increase. 
67.3  mills  per  kilowatthour. 

2.  Calculation  of  the  Amount  of 
Unauthorized  Increase.  Each  60-minute 
clock-hour  integrated  or  scheduled 
demand  shall  be  considered  separately 
in  determining  the  amount  that  may  be 
considered  an  unauthorized  increase. 
BPA  first  shall  determine  the  amount  of 
unauthorized  increase  related  to 
demand  and  shall  treat  any  remaining 
unauthorized  increase  as  energy-related. 

a.  Unauthorized  Increase  in  Demand. 
That  portion  of  any  Measured  Demand 
during  Peak  Period  hours,  before 
adjustment  for  power  factor,  which 
exceeds  the  demand  that  the  purchaser 
is  contractually  entitled  to  take  during 
the  billing  month  and  which  cannot  be 
assigned: 

(1)  To  a  class  of  power  that  BPA 
delivers  on  such  hour  pursuant  to 
contracts  between  BPA  and  the 
purchaser  or 
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f2)  To  a  type  of  power  that  the 
purchaser  acquires  from  sources  other 
than  BPA  and  that  BPA  delivers  during 
such  hour,  shall  b«  billed: 

(a)  In  accordance  with  the  provisions 
of  the  "Rebef  firom  Overrun"  exhibit  to 
the  power  sales  contract  or 

(b)  If  soch  exhibit  does  not  apply  or  is 
not  a  part  of  the  purchaser's  power  sal^ 
contract,  at  the  rate  for  Unauthorised 
Increase,  based  oa  the  amount  of  energy 
associated  with  the  excese  demand. 

b.  Unauthorized  Incnaae  in  Energy. 
The  amount  of  Measured  Energy  during 
a  billing  month  which  exceeds  the 
amount  of  energy  which  the  purchaser  is 
contractually  entitled  to  take  during  that 
month  and  which  cannot  be  assigned: 

(1)  To  a  class  of  power  which  BPA 
delivers  during  such  month  pursuant  to 
contracts  between  BPA  and  the 
purchaser,  or 

(2)  To  a  type  of  power  which  the 
purchaser  acquires  from  sources  other 
than  BPA  and  which  BPA  delivers 
during  such  month,  shall  be  billed: 

{a)  fai  accordance  with  the  provisions 
of  the  "Relief  From  Overrun"  exhibit  to 
the  power  sales  contract  or 

(b)  As  anautfaorized  increase  if  such 
exhibit  does  not  apply  or  is  not  a  part  of 
the  purchaser's  power  sales  contract. 

G.  Coincidental  Billing  Adjustment. 
Purchasers  of  Priority  Firm  Power  who 
are  billed  on  a  coincidental  basis  and 
who  have  diversity  charges  or  diversity 
factors  specified  in  their  power  sales 
contracts  shall  have  their  chains  for 
billing  demand  adjusted  according  to  the 
provisions  of  section  III.C.5  of  the 
GRSPs-.  Computed  requirements 
purchasers  are  not  sabject  to  the 
Coincidental  Billmg  Adiiistment  for 
scheduled  power. 

H.  Energy  Return  Surcharge.  Any 
purchaser  who  preschedules  in 
accordance  with  sections  2(a)(4)  and 
2(c)(2)  of  Exhibit  E  of  the  power  sales 
contract  and  who  returns,  during  a 
single  offpeak  hour,  more  than  60 
percent  of  the  difference  between  that 
purchaser  8  computed  peak  requirement 
and  conputed  average  energy 
requirement  for  the  billing  month  shall 
be  subject  to  the  following  surcharge  for 
each  additional  kilowatthour  so 
returned: 

1.  3.73  mills  per  kilowatthour  for  the 
months  of  April  through  October, 

2. 1.56  mills  per  kilowatthour  for  the 
months  ol  November  through  March. 


Section  V.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  approximate  cost  contributibn 
of  different  resource  categories  to  the 
PF-«1  rate  is  78.7  percent  PBS  and  21.3 
percent  Exchange. 


B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  Ift.l  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.5  mills  per 
kilowatthour. 

Schedule  IPSl  Industrial  Firm  Power 
Rat* 

Section  I.  Availability 

This  schedule  is  available  to  direct 
service  industrial  (DSI)  customers  for 
both  the  contract  purchase  of  Industrial 
Firm  Power  and  the  purchase  of 
Auxiliary  Power  if  requested  by  the  DSI 
customer  and  made  available  by  BPA.  If 
a  DSI  customer  purchasing  power  under 
this  rate  schedule  requests  and  BPA 
makes  available  power  under  another 
applicable  whoi^le  rate  schedule,  the 
IP-61  rate  schedule  is  available  for  that 
portion  of  power  purchased  not  covered 
under  the  alternative  rate  schedule.  This 
rate  schedule  supersedes  Schedule  IP-89 
which  went  into  effect  on  an  interim 
basis  on  October  1. 1988.  Sales  under 
this  schedule  are  made  subject  to  BPA's 
General  Rate  Schedule  Provisions 
(GRSPs). 

Section  II.  Rate 

The  following  rates  shall  be  applied 
when  Rrst  quartile  service  is  provided 
under  this  rate  schedule  in  accordance 
with  the  terms  of  a  purchaser's  Power 
Sales  Contract  dated  August  25. 1981.  A 
separate  billing  adjustment  for  the 
reserves  provided  Ijy  the  purchasers  of 
Industrial  Firm  Power  is  not  contained 
in  this  rate  schedule;  the  value  of 
reserves  credit  has  been  included  in  the 
determination  of  the  demand  and  energy 
charges. 

Any  contractual  reference  to  the  IP 
Premium  rate  shall  be  deemed  to  refer  to 
the  demand  and  energy  charges  set  forth 
below.  Any  reference  to  the  IP  Standard 
rate  shall  be  deemed  to  refer  to  the  same 
demand  and  energy  charges  minus  the 
Discount  for  Quality  of  Service. 

A.  Demand  Charge.  1.  $4.42  per 
kilowatt-month  of  billing  demand 
occurring  during  all  Peak  Period  hours. 

2.  No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge.  1. 19.1  mills  per 
kilowatthour  of  billing  energy  for  the 
billing  months  September  through 
March: 

2. 15.3  mills  per  kilowatthour  of  billing 
energy  for  the  billing  months  April 
through  August 

Section  m.  Billing  Factors 

A.  Billing  Demand.  The  billhig 
demand  shall  be  the  BPA  Operating 
Level  during  the  Peak  Period  as  adjusted 


for  power  factor.  If  there  is  more  than 
one  BPA  Operating  Level  during  the 
Peak  Period  within  a  billing  month,  the 
billing  demand  shall  be  a  weighted 
average  of  the  BPA  Operating  Levels 
during  the  Peak  Period  for  the  bilHng 
month.  The  BPA  Operating  Level  is 
defmed  in  section  III.A.10  of  the  GRSPs. 
If  BPA  has  agreed  to  serve  a  portion  of  a 
DSI  load  under  an  alternative  rate 
schedule,  the  billing  demand  under  the 
IP-01  rate  schedule  shali  be  spedfied  in 
the  contract  initiating  such  arrangement 

However,  if  BPA  has  agreed,  pursuant 
to  section  4  of  the  DSI  power  sales 
contract,  to  sell  Industrial  Firm  Power 
on  a  daily  demand  basis  (transitional 
service),  then  BPA  shall  bill  the 
purchaser  in  accordance  with  the 
provisions  of  section  V.C.3  of  die 
GRSPs. 

B.  Billing  Energy.  The  billing  energy 
shall  be  the  Measured  Energy  for  the 
billing  month,  minus  any- kilowatthours 
on  which  BPA  assesses  the  charge  for 
unauthorized  increase. 

However,  if  BP.'^  has  agreed  to  serve 
only  a  portion  of  the  DSI's  load  under 
the  IP  rate  schedule.  Ae  billing  energy 
for  the  power  purchased  under  the  IP 
rate  shall  be  specified  in  the  contract 
initiating  such  arrangement 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Discount  for  Quality  of  First 
Quartile  Service— 1.  Application  and 
Amount  of  First  Quartile  Discount.  If  a 
purchaser  requests  discounted  rate 
service,  a  discount  of  0.7  mills  per 
kilowatthour  of  billing  energy  shall  be 
granted.  This  billing  credit  shall  be 
applied  to  the  monthly  billing  energy 
under  section  III.B.  for  all  power 
purchased  under  this  rate  schedule.  No 
credit  shall  be  applied  to  those 
purchases  subject  to  unauthorized 
increase  charges  under  section  IV.D  of 
this  rate  schedule. 

2.  Eligibility  Requirements  for  First 
Quartile  Discount  To  qualify  for  the 
First  Quartile  Discount  the  purchaser 
must  request  discounted  rate  service  in 
writing  by  April  2  of  each  calendar  year. 
By  virtue  of  making  such  request  the 
Purchaser  is  agreeing  to  accept  the  level 
and  quality  of  First  Quartile  service 
described  in  section  6  of  the  Variable 
Industrial  rate  contract.  Such 
acceptance  includes  the  waiver  of, 
contract  rights  provided  in  section 
6.a(2)(a)  of  said  contract 

B.  Curtailments.  BPA  shaD  charge  the 
DSI  for  curtailments  of  the  lower  three 
quartiles  in  accordance  with  the 
provisions  of  section  9  of  the  power 
sales  contract  BPA  shall  apply  the 
demand  charge  in  e^ect  at  the  time  of 
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the  curtailment  in  the  computation  of  the 
amount  of  the  curtailment  charge.  In  the 
event  that  a  purchaser  is  found  to  be 
eligible  to  have  a  portion  of  their  load 
served  under  an  alternative  rate 
schedule,  application  of  the  curtailment 
charge  shall  be  specified  in  the  contract 
instituting  such  arrangement. 

C.  Unauthorized  Increase — 1.  Rate  for 
Unauthorized  Increase.  67.3  mills  per 
kilowatthour. 

2.  Application  of  the  Charge.  During 
any  billing  month,  BPA  may  assess  the 
unauthorized  increase  charge  on  the 
number  of  kilowatthours  associated 
with  the  DSI  Measured  Demand  in  any 
one  60-minute  clock-hour,  before 
adjustment  for  power  factor,  that  exceed 
the  BPA  Operating  Level  for  that  clock- 
hour,  regardless  of  whether  such 
Measured  Demand  occurs  during  the 
Peak  or  Offpeak  Period. 

D.  Power  Factor  Adjustment.  The 
adjustment  for  power  factor,  when 
specified  in  this  rate  schedule  or  in  the 
power  sales  contract,  shall  be  made  in 
accordance  with  the  provisions  of  both 
this  section  and  section  III.C.l  of  the 
GRSPs.  The  adjustment  shall  be  made  if 
the  average  leading  power  factor  or 
average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment. 
BPA  shall  increase  the  billing  demand 
by  1  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

E.  Outage  Credit  Pursuant  to  section  7 
of  the  General  Contract  Provisions,  BPA 
shall  provide  an  outage  credit  to  any 
DSI  for  those  hours  for  which  BPA  is 
unable  to  deliver  the  full  billing  demand 
during  that  billing  month  due  to  an 
outage  on  the  facilities  used  by  BPA  to 
deliver  Industrial  Firm  Power.  Such 
credit  shall  not  be  provided  if  BPA  is 
able  to  serve  the  DSI's  load  through  the 
use  of  alternative  facilities  or  if  the 
outage  is  for  less  than  30  minutes.  The 
amount  of  the  credit  shall  be  calculated 
according  to  the  provisions  of  section 
III.C.2  of  the  GRSPs. 

Section  V.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
IP-91  rate  is  1.5  percent  FBS,  96.8 
percent  Exchange  and  1.7  New 
Resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 


average  water  conditions  is  18.1  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.5  mills  per 
kilowatthour. 

Schedule  SI-91  Special  Industrial  Power 
Rate 

Section  I.  Availability 

This  rate  schedule  is  available  to  any 
DSI  purchaser  using  raw  minerals 
indigenous  to  the  region  as  its  primary 
resource  and  qualifying  for  this  special 
power  pursuant  to  the  procedures 
established  in  section  7(d)(2)  of  the 
Northwest  Power  Act.  This  schedule  is 
available  for  the  contract  purchase  of 
this  special  class  of  industrial  power 
and  also  for  the  purchase  of  Auxiliary 
Power  if  requested  by  the  DSI  and  made 
available  by  BPA.  Schedule  SI-91 
supersedes  schedule  SI-89  which  went 
into  effect  on  an  intrerim  basis  on 
October  1. 1989.  Sales  under  this 
schedule  are  made  subject  to  BPA's 
General  Rate  Schedule  Provisions 
(GRSPs). 

Section  II.  Rate 

A  separate  billing  adjustment  for  the 
value  of  the  reserves  provided  by 
purchasers  of  this  special  class  of 
Industrial  Power  is  not  contained  lii  ihe 
rate  schedule;  the  adjustment  is 
reflected  in  the  Special  Industrial  Power 
Rate  charges. 

A.  Demand  Charge.  1.  $3.34  per 
kilowattmonth  of  billing  demand 
occurring  during  all  Peak  Period  hours. 

2.  No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge.  1. 17.3  mills  per 
kilowatthour  of  billing  energy  for  the 
billing  months  September  through 
March; 

2. 13.1  mills  per  kilowatthour  of  billing 
energy  for  the  billing  months  April 
through  August. 

Section  III.  Billing  Factors 

A.  Billing  Demand.  The  billing 
demand  for  power  purchased  under  the 
Standard  Special  Industrial  Power  rate 
shall  be  the  BPA  Operating  Level  during 
the  Peak  Period  as  adjusted  for  power 
factor.  If  there  is  more  than  one  BPA 
Operating  Level  during  the  Peak  Period 
within  a  billing  month,  the  billing 
demand  shall  be  a  weighted  average  of 
the  Peak  Period  BPA  Operating  Levels 
for  the  billing  month.  The  BPA 
Operating  Level  is  defined  in  section 
III.A.10  of  the  GRSPs. 

However,  if  BPA  has  agreed,  pursuant 
to  section  4  of  the  direct  service 
industrial  power  sales  contract  to  sell 
Special  Industrial  Power  on  a  daily 
demand  basis  (transitional  service).  BPA 


shall  instead  bill  the  purchaser  in  ! 

accordance  with  the  provisions  of  ; 

section  V.C  of  the  GRSPs.  j 

B.  Billing  Energy.  The  billing  energy        ' 
under  the  Special  Industrial  rate  shall  be 
the  Measured  Energy  for  the  billing 
month,  minus  any  kilowatthours  on 
which  BPA  assesses  the  charge  for 
unauthorized  increase. 

Section  IV.  Adjustments  and  Special 
Provisions 

A.  Curtailments.  BPA  shall  charge  the 
DSI  for  curtailments  in  accordance  with 
the  provisions  of  the  DSI's  power  sales 
contract.  Any  curtailment  charge  levied 
shall  be  computed  using  the  Special 
Industrial  Power  rate. 

B.  Unauthorized  Increase  Charge— 1. 
Rate  for  Unauthorized  Increase.  67.3 
mills  per  kilowatthour. 

2.  Application  of  the  Charge.  During 
any  billing  month,  BPA  may  assess  the 
unauthorized  increase  charge  on  the 
number  of  kilowatthours  associated 
with  the  DSI  Measured  Demand  in  any 
one  60-minute  clock-hour,  before 
adjustment  for  power  factor,  that  exceed 
the  BPA  Operating  Level  for  that  clock- 
hour,  regardless  of  whether  such 
Measured  Demand  occurs  during  the 
Peak  or  Offpeak  Period. 

C.  Power  Factor  Adjustment.  The 
adjustment  for  power  factor,  when 
specified  in  this  rate  schedule  or  in  the 
power  sales  contract,  shall  be  made  in 
accordance  with  the  provisions  of  both 
this  section  and  section  III.C.l  of  the 
GRSPs.  The  adjustment  shall  be  made  if 
the  average  leading  power  factor  or 
average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment 
for  service  under  the  Special  Industrial 
Power  rate,  BPA  shall  increase  the 
billing  demand  by  1  percentage  point  for 
each  percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

D.  Outage  Credit.  Pursuant  to  section 
7  of  the  General  Contract  Provisions, 
BPA  shall  provide  an  outage  credit  to 
any  purchaser  for  those  hours  for  which 
BPA  is  unable  to  deliver  the  full  billing 
demand  during  that  billing  month  due  to 
an  outage  on  the  facilities  used  by  BPA 
to  deliver  Special  Industrial  Power.  Such 
credit  shall  not  be  provided  if  BPA  is 
able  to  serve  the  purchaser's  load 
through  the  use  of  alternative  facilities 
or  if  the  outage  is  for  less  than  30 
minutes.  The  amount  of  the  credit  shall 
be  calculated  according  to  the 
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provisions  of  MCtion  IB.C.2  of  the 
GRSPs. 

Section  VII.  Resource  Cost  Contribution 

BPA  hss  msde  the  following 
determinetions: 

A.  The  St-m.  rste  is  not  based  on  the 
cost  of  resources. 

B.  The  forecasted  sverge  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  lai  raiHs 
per  killowatthour. 

C  The  foreosted  cost  of  resources  to 
meet  load  pvwth  is  55.5  aulia  per 
kilowatthour. 

Scfit^le  CF-91  Firm  Capacity  Rate 

Section  I.  Availability 

This  schedule  is  available  (br  the 
purchase  of  Firm  Capacity  without 
energy  on  a  Contract  Demand  basiSv 
This  schedule  is  svailable  only  to  those 
purebaseis  holding  Firm  Capacity 
contracts  executed  prior  to  ^lly  1, 1965. 
It  supersedes  Scfaedalc  CP-M  which 
went  into  effect  on  an  interim  basis  on 
October  1. 1980.  Sales  uiuier  this 
schedule  are  made  subject  to  BPA's 
Genaral  Rate  Schedble  Provisions 
(GRSPs). 

Section  IL  Rate 

$45.36  per  kilowatt  per  year  of 
Contract  Demand,  bil^  monthly  at  the 
rate  at  $3.78  per  kilowattmoodv  of 
Contract  Demand. 

Section  m.  Billing  Factors 

The  billing  demand  shall  be  the 
Contract  Demand. 

Section  IV.  A(^tment8  and  Special 
Provisioos 

A.  Conservation  Surcharge.  The 
Conservation  Surcharge  shall  be  applied 
in  accordance  with  section  IILC.6  of  the 
GRSPs  and  subsequent  to  any  other  rate 
adjustments. 

B.  Extended  Peaking  Sarcharge.  The 
monthly  capacity  rate  specified  in 
section  II  above  shall  be  increased  by 
the  following  extended  peaking 
surcharge  to  compensate  BPA  for  each 
hour  diet  the  purchaser's  monthly 
demand  duration  exceeds  8  hours: 

1.  $0.0860  per  kilowatt  per  hour  of 
extended  peaking  for  the  months  April 
throu^  October 

2.  $0.0647  per  kilowatt  per  hour  of 
extended  peaking  far  die  months 
November  tfarou^  March. 

The  charge  shall  be  adjusted  pro  rata 
for  each  pertiott  of  an  hour  of  extended 
peaking  supplied  to  the  purchaser. 

The  purchaser's  monthly  demand 
duration  shell  be  determined  by 
dividing: 

1.  The  kilowatthoHrs  suppfied  ta  the 
purchaser  under  this  rate  schedule 


between  the  hours  of  7  a.m.  and  10  p.m. 
on  the  day  of  maximum  kilowatthour 
uss  daring  those  hours,  provided  such 
day  is  not  a  Sunday,  by 

2.  The  purchaser's  Contract  Demand 
for  such  month. 

The  purchaser's  extended  peaking 
shall  be  the  amount  by  which  the 
purchaser's  monthly  demand  diiration 
exceeds  8  hours.  The  extended  peeking 
surcharge  shall  not  be  applied  (hiring 
periods  when  BPA  does  not  rsqoirs  the 
delivery  of  peaking  replacement  energy 
by  the  purchaser. 

C.  Energy  Return  Sucharge.  The 
energy  associated  with  the  delivery  of 
Firm  Capacity  must  be  retnmed  to  BPA 
in  accordance  with  the  terms  of  the 
purchaser's  Firm  Capacity  Con^ct. 
Unless  waived  by  BPA.  any  purchaser 
whose  energy  returns  during  any  single 
hour  exceed  60  percent  of  the 
purchaser's  Contract  Demand  during 
any  single  hour  shall  be  subject  to  the 
followHig  surchai^ge  for  each  additional 
kilowatthour  so  returned: 

1. 3.73  mills  per  kilowatthour  for  die 
months  April  through  October,  and 

2. 1.58  mills  per  kilowatthour  for  the 
months  November  through  March. 

Section  V.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations. 

A.  The  approximate  cost  contribution 
of  different  resowce  categories  to  the 
CF-Ol  rate  is  100  percmt  FB6  for 
contract  year  service. 

E  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  18.1  rntil^ 
per  kikjwatthour. 

C  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.5  mills  per 
kilowatthour. 

Schedule  CE-01  Emergency  Capacity 
Rate 

Section  I.  Availability 

This  schedale  is  available  £er  die 
purchase  of  capacity: 

A.  When  an  emergency  exists  on  the 
purchaser's  system,  or 

B.  When  the  purchaser  wishes  to 
displace  higher-cost  Arm  capacity 
resources  which  are  otherwise  available 
to  meet  the  purchaser's  hsad,  provided 
the  porcheser  requests  such  capacity 
and  BPA  has  capacity  available  for  such 
purpose. 

This  schedule  supersedes  Schedule 
CB-88  which  went  into  effect  on  an 
interim  basis  on  October  1. 1969.  Sales 
under  this  schedule  are  made  subject  to 
BPA's  General  Rate  Schedule 
Provisions. 


Section  11.  Rate 

A.  Demand  Charge.  $1.13  per  kilowatt 
of  demand  per  calendar  week  or  portion 
thereof. 

E  Intertie  Charge.  The  demand  charge 
specifled  above  shall  be  increased  by 
$0.27  per  kilowatt  per  week  for  capacity 
made  available  at  the  Oregon-California 
or  Oregon-Nevada  border  for  delivery 
over  the  Pacific  Northwest-Pacific 
Southwest  (Southern]  Intertie. 

Section  m.  Billing  Factors 

The  billing  demand  shall  be  the 
maximum  amount  requested  by  the 
purchaser  and  Ofiade  available  by  H>A 
during  a  calendar  week.  If  BPA  is  unable 
to  meet  subsequent  requests  by  a 
purchaser  for  delivery  at  the  demand 
previously  established  daring  such 
week,  the  billing  demand  for  that  week 
shall  be  the  lower  demand  which  BPA  is 
able  to  supply. 

Section  IV.  Billing  Period 

Bills  shsll  be  rendered  monthly. 

Section  V.  Special  Provision 

Energy  delivered  widi  such  capacity 
shall  be  returned  to  BPA  widiin  7  days 
of  the  date  of  delivery  and  shall  be 
returned  at  times  and  rates  of  delivery 
agreed  to  by  both  the  purchaser  and 
BPA  prior  to  delivery.  BPA  mey  agree  to 
accept  the  return  energy  after  die 
normal  7  day  return  period  provided' 
that  such  delay  has  been  mutually 
agreed  upn  prior  to  delivery. 

Section  VL  Resource  Cost  Contribution 

K>A  has  made  the  following 
determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
CE-^  rate  is  100  percent  Federal  Base 
System. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  18.1  mills 
per  kilowatthour. 

C  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.5  mills  per 
kilowatthour. 

Schedule  NR-91  New  Resource  Firm 
Power  Rate 

Section  I.  Availability 

This  schedule  is  available  for  the 
contract  purchase  of  firm  power  or 
capacity  to  be  used  within  the  Pacific 
Northwest.  New  Resource  Firm  Power  is 
available  to  faivestor-owmed  ntilitfes 
(lOUs)  under  net  requirements  contracts 
for  resale  to  uhimate  consumers,  direct 
consumption,  or  use  in  construction,  test 
and  start  up.  and  stadon  service.  New 
Resource  Firm  Power  also  is  available  to 
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any  public  body,  cooperative,  or  Federal 
agency  to  the  extent  such  power  is 
needed  to  serve  any  New  Large  Single 
Load  In  addition,  BPA  may  make  this 
rate  available  to  those  parties 
participating  in  exchange  agreements 
that  use  this  rate  schedule  as  the  basis 
for  determining  the  amount  or  value  of 
power  to  be  exchanged.  This  schedule 
supersedes  Schedule  NR-8e  which  went 
into  effect  on  an  interim  basis  on 
October  1, 1988.  Sales  under  this 
schedule  are  made  subject  to  BPA's 
General  Rate  Schedule  Provisions 
(GRSPs). 

Section  n.  Rate 

A.  Demand  Charge.  1.  $4.73  per 
kilowatt-month  of  billing  demand 
occurring  during  all  Peak  Period  hours. 

2.  No  demand  charge  during  Offpeak 
Period  hours. 

B.  Energy  Charge.  1. 26.3  mills  per 
kilowatthour  of  billing  energy  for  the 
billing  months  September  through 
March; 

2. 21.5  mills  per  kilowatthour  of  billing 
energy  for  the  billing  months  April 
through  August; 

Section  IIL  Billing  Factors 

In  this  section  billing  factors  are  listed 
for  computed  requirements  purchasers 
(section  IILA)  metered  requirements 
purchasers,  and  those  puixiiasers  not 
covered  by  section  III.A  (section  IIIJ3.). 

A.  Computed  Requirements 
Purchasers.  Purchaser  designated  by 
BPA  as  computed  requirements 
purchasers  pursuant  to  power  sales 
.  contracts  shall  be  billed  in  accordance 
with  the  provisions  of  this  section. 

1.  Billing  Demand.  The  billing  demand 
for  actual  planned  and  contracted 
computed  requirements  purchasers  shall 
be  die  higher  of  the  billing  actors  "a" 
and  "b."  below: 

a.  the  lower  of: 

(1)  The  lai^  of  die  Computed  Peak 
Requirement  or  the  Computed  Average 
Energy  Requirement; 

(2)  The  Measured  Demand  before 
adjustment  for  power  factor  or 

b.  the  lower  of: 

(1)  The  Computed  Peak  Requirement; 
or 

(2)  60  percent  of  the  highest  Computed 
Peak  Requirement  during  the  previous 
11  billing  months  (Ratchet  Demand). 

2.  Billing  Energy.  The  bilting  energy 
for  actual,  planned,  and  contracted 
computed  requirements  purchasers  shall 
be: 

a.  for  the  months  September  through 
March,  the  sum  of: 

(1)  31  percent  of  the  Measured  Energy, 
and 

(2)  60  percent  of  the  Computed  Energy 
Maximum; 


b.  For  the  months  ^>ril  throogb 
August  die  som  of: 

(1)  38  percent  of  the  Measured  Eneigy. 
and 

(2)  62  percent  of  the  Computed  Energy 
Maximum. 

B.  Metered  Requirements  Pruchasers 
and  Other  Purchasers  Not  Covered  By 
Section  III  A,  Above.  Purchasers 
designated  as  metered  requirements 
customers  and  purdiasers  taking  power 
imder  this  rate  schedule  who  are  not 
othenvise  covered  by  section  m.A  shall 
be  billed  as  follows: 

1.  Billing  Demand.  The  billing  demand 
shall  be  the  Measured  Demand  ss 
adjusted  for  power  factor,  unless 
otherwise  specified  in  the  power  sales 
contract  However,  purchasers  who 
previously  used  the  Firm  Energy  rate 
schedule,  FE-2,  either  in  the 
computation  of  their  power  bills  or  in 
the  determination  of  the  value  of  an 
exchange  accoimt  shall  not  be  diaiged 
for  demand  imder  this  rate  schedule. 

2.  Billing  Energy.  The  billing  energy 
shall  be  the  Measured  Energy,  unless 
otherwise  specified  in  the  power  sales 
contract 

Section  IV.  Adjustments  and  Special 
Pnfvisions 

A.  Power  Factor  Adjustment  The 
adjustment  for  power  factor,  when 
specified  in  this  rate  schedule  or  in  the 
power  sales  contract  shall  be  made  in 
accordance  with  the  provsions  of  both 
this  section  and  section  m.Cl  of  the 
GRSPs.  The  adjustment  shall  be  made  if 
the  average  leading  power  factor  or 
average  lagging  power  factor  at  which 
energy  is  supplied  during  the  billing 
month  is  less  than  95  percent 

To  make  the  power  factor  adjustment 
BPA  shall  incrase  the  billing  demand  by 
1  percentage  point  for  each  percentage 
point  or  major  fraction  thereof  (0.5  or 
greater)  by  which  the  average  leading 
power  factor  or  average  lagging  power 
factor  is  below  95  percent  BPA  may 
elect  to  waive  the  adjustment  of  power 
factor  in  w^ole  or  in  part 

B.  Irrigation  Discount  BPA  shall 
apply  an  irrigation  discount  equal  to  4.6 
mills  per  kilowatthour,  to  the  dharges  for 
qualifying  energy  purdiased  under  this 
rate  schedule.  "The  discount  shall  apply 
only  to  eneigy  purchased  during  the 
billing  months  of  April  throu^  October. 
EligibiUty  for  the  irrigation  discount  and 
reporting  requirements  shall  be 
determined  pursuant  to  section  III.C4  of 
die  GRSPs. 

C.  Conservation  Surcharge.  The 
Conservation  Surcharge  shall  be  appbed 
in  accordance  with  section  III.C.6  of  the 
GRSPs  and  subsequent  to  any  other  rate 
adjustments. 


D.  Uaauthorized  Increase.  BPA  shall 
apply  the  charge  for  Unauthorised 
Incrase  to  any  purchaser  ot  New 
Resource  Firm  Power  taking  demand 
and/or  energy  in  excess  of  its 
contractual  entidement 

1.  Rate  for  Unauthorized  Increase. 
67.3  mills  per  kilowatthoin*. 

2.  Calculation  of  the  Unauthorized 
Increase.  Each  OO-minute  clod(-bour 
integrated  or  scheduled  demand  shall  be 
considered  separately  in  determining 
the  amount  wfaidi  may  be  considered  aa 
unan&orized  increase.  BPA  shall  first 
detennine  the  amount  of  unauthorized 
increase  relsted  to  demand  snd  shall 
then  treat  any  remaining  unauthorised 
increase  as  energy-related 

a.  Unauthorized  Increase  in  Demand. 
That  portion  of  any  Measured  Demand 
during  Peak  Period  hours,  before 
adjustment  for  power  factor,  that 
exceeds  the  demand  which  the 
purchaser  is  contractually  entitled  to 
take  during  the  billing  month  and  diat 
cannot  be  assigned: 

(1)  To  B  class  of  power  which  BPA 
delivers  on  such  hour  pursuant  to 
contracts  between  BPA  and  die 
purchaser  or 

(2)  To  s  type  of  power  which  the 
pruchaser  acquires  from  sources  other 
than  BPA  and  whidi  BPA  delivers 
during  such  hour,  shall  be  billed: 

(a)  In  accordance  with  the  provisions 
of  the  "Relief  bom  Overran"  exhibit  to 
the  power  sales  contract  or 

(b)  If  such  exhibit  does  not  apply  or  is 
not  a  part  of  the  purchaser's  power  sales 
contract  at  the  rate  for  Unauthorized 
Increase,  based  on  the  amount  of  energy 
associated  with  the  excess  demand. 

b.  Unauthorized  Increase  in  Energy. 
lie  amount  of  Measured  Energy  during 
a  billing  month  that  exceeds  the  amount 
of  energy  which  the  purdiaser  is 
contractually  entided  to  take  during  thet 
month  and  diet  cannot  be  assigned: 

(1)  To  a  class  of  power  that  BPA 
delivers  during  such  month  pursuant  to 
contracts  between  BPA  and  the 
purchaser;  or 

(2)  To  8  tjrpe  of  power  that  the 
purchaser  acquires  from  sources  other 
than  BPA  snd  that  BPA  delivers  during 
such  month,  shall  be  billed: 

(a)  In  accordance  with  the  provisions 
of  the  "Relief  from  Overrun"  exhibit  to 
the  power  sales  contract  or 

(b)  As  unauthorized  increase  if  sudi 
exhibit  does  not  apply  or  is  not  a  part  of 
the  purchaser's  power  sales  contract 

E  Coincidental  Billing  Adjustment 
Purchasers  of  New  Resource  Firm  Power 
who  are  billed  on  a  coincidental  basis 
and  who  have  diversity  charges  or 
diversity  lectors  specified  in  their  power 
sales  contracts  shall  have  their  charges 
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for  billing  demand  adjusted  according  to 
the  provisions  of  section  III.C.5  of  the 
GRSPs.  Computed  requirements 
purchasers  are  not  subject  to  the 
Coincidental  Billing  Adjustment  for 
scheduled  power. 

F.  Outage  CndiL  Pursuant  to  section  7 
of  the  General  Contract  Provisions,  BPA 
shall  provide  an  outage  credit  to  any 
purchaser  for  those  hours  for  which  BPA 
is  unable  to  deliver  the  full  billing 
demand  during  the  billing  month  due  to 
an  outage  on  the  facilities  used  by  BPA 
to  deliver  New  Resource  Firm  Power. 
Such  credit  shall  not  be  provided  if  BPA 
is  able  to  serve  the  purchaser's  load 
through  the  use  of  alternative  facilities 
or  if  ti^e  outage  is  for  less  than  30 
minutes.  The  amount  of  the  credit  shall 
be  calculated  according  to  the 
provisions  of  section  III.C.2  of  the 
GRSPs. 

G.  Energy  Return  Surcharge.  Any 
purchaser  who  preschedules  in 
accordance  with  sections  2(a)(4)  and 
2(c)(2)  of  Exhibit  E  of  the  Power  Sales 
contract  and  who  returns,  during  a 
single  of^ak  hour,  more  than  60 
percent  of  the  difference  between  that 
purchaser's  estimated  computed  peak 
requirement  and  estimated  computed 
average  energy  requirement  for  the 
billing  month  shall  be  subject  to  the 
following  surcharge  for  each  additional 
kilowatthour  so  returned: 

1.  3.73  mills  per  kilowatthour  for  the 
months  of  April  through  October,  and 

2. 1.58  mills  per  kilowatthour  for  the 
months  of  November  through  March. 

Section  V.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
NR-91  rate  is  98.2  percent  Exchange  and 
1.8  percent  New  Resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  18.1  mills 
per  kilowatthour. 

C  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.S  mills  per 
kilowatthour. 

Schedule  SP-91  Surplus  Firm  Power 
Rate 

Section  L  Availability 

This  rate  schedule  is  available  for  the 
purchase  of  Surplus  Firm  Power  for  the 
period  ending  September  30, 1998, 
including  purchases  under  the  Western 
Systems  Power  Pool  agreements.  BPA  is 
not  obligated  to  make  power  or  energy 
available  under  this  rate  schedule  if 
such  power  or  energy  would  displace 
sales  under  the  IP-01.  VI-87.  PP-91.  or 
NR-91  rate  schedules.  Schedule  SP-91 


supersedes  schedule  SP-89  and 
associated  General  Rate  Schedule 
Provisions  (GRSPs).  Sales  under  this 
schedule  are  made  subject  to  BPA's 
GRSPs. 

Section  IL  Rate 

A.  Contract  Rate — 1.  Demand  Charge. 
a.  For  contracts  that  specify  12  months 
of  service  per  year,  $60.04  per  kilowatt 
per  year  of  Contract  Demand  billed 
monthly  at  the  rate  of  $4.92  per  kilowatt 
of  Contract  Demand  occurring  during  all 
Peak  Period  hours  in  each  billing  month. 

b.  For  contracts  that  specify  service 
for  fewer  than  12  months  per  year,  the 
monthly  demand  charge  shall  be 
assessed  only  for  the  specified  service 
months  at  the  rate  of  $4.92  per  kilowatt 
of  Billing  Demand  occurring  during  the 
Peak  Period  plus: 

$4.92  (12 — specified  service  months) 
.25-1- specified  service  montlis. 

c.  No  demand  charge  during  Offpeak 
Period  hours 

2.  Energy  Charge.  2A.\  mills  per 
kilowatthour  of  Billing  Energy. 

B.  Flexible  Rate.  Energy  charges  or 
demand  and  energy  charges  may  be 
specified  at  a  higher  or  lower  average 
rate  as  mutually  agreed  by  BPA  and  the 
purchaser.  In  no  case  shall  the  rate 
exceed  100  percent  of  the  fixed  and 
variable  unit  costs  of  generation  and 
transmission  of  BPA's  highest  cost 
resource  including  exchange  resources. 
No  resource  cost  determination  is 
needed  for  sales  at  less  than  or  equal  to 
the  Contract  rate. 

C  Intertie  Charge.  Rates  in  sections 
n.A  and  n.B  that  equal  or  exceed  the 
Contract  rate  shall  be  increased  by  the 
following  charges  for  transactions  over 
the  Pacific  Northwest-Pacific  Southwest 
Intertie. 

1.  $.58  per  kilowatt  per  month  of 
billing  demand  and 

2. 1.49  mills  per  kilowatthour  of  billing 
energy. 

Rates  in  section  II.B  having  an  energy- 
only  charge  that  equals  or  exceeds  31.1 
mills  per  kilowatthour  shall  be 
increased  by  3.0  mills  per  kilowatthour 
for  transactions  over  the  Pacific 
Northwest-Pacific  Southwest  Intertie. 

Section  III.  Billing  Factors 

The  billing  factors  shall  be  the 
Measured  Demand  and  Measured 
Energy,  unless  otherwise  specified  in  the 
contract 

Section  IV.  Adjustments  and  Special 
Provisions 

Power  Factor  Adjustment  The 
adjustment  for  power  factor  to  BPA 
customers  that  are  billed  for  Surplus 
Firm  Power  on  metered  amounts,  when 


specified  in  this  rate  schedule  or  in  the 
contract,  shall  be  made  in  accordance 
with  the  provisions  of  both  this  sectior 
and  section  II1.C.1  of  the  GRSPs.  The 
adjustment  shall  be  made  if  the  average 
leading  power  factor  or  average  lagging 
power  factor  at  which  energy  is  supplied 
during  the  bill  months  is  less  than  95 
percent. 

To  make  the  power  factor  adjustment, 
BPA  shall  increase  the  billing  demand  or 
energy  by  1  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part 

Section  V.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
SP-01  rate  is  7.3  percent  FBS.  91.5 
percent  Exchange  and  1.2  percent  New 
Resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  18.1  mills 
per  kilowatthour. 

C  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.5  mills  per    . 
kilowatthour. 

Schedule  NF-01  Nonfirm  Energy  Rate 

Section  I.  Availability 

This  schedule  is  available  for  the 
purchase  of  nonfirm  energy  to  be  used 
both  inside  and  outside  the  United 
States  including  sales  under  the 
Western  Systems  Power  Pool  (WSPP) 
agreements  and  sales  to  consumers. 
This  schedule  also  applies  to  energy 
delivered  for  emergency  use  under  the 
conditions  set  forth  in  section  V.A  of  the 
General  Rate  Schedule  Provisions 
(GRSPs).  BPA  is  not  obligated  to  offer 
nonfirm  energy  to  any  purchaser  that 
results  in  displacement  of  firm  power 
purchases  under  BPA's  Power  Sales 
Contracts.  The  offer  of  nonfirm  energy 
under  this  schedule  shall  be  determined 
by  BPA  Schedule  NF-01  supersedes 
Schedule  NF-88  which  went  into  efiect 
on  an  interim  basis  on  October  1, 1989. 
Sales  under  this  schedule  are  made 
subject  to  BPA's  General  Rate  Schedule 
Provisions. 

Section  II.  Rates 

The  average  cost  of  nonfirm  energy  is 
20.4  mills  per  kilowatthour.  The  NF-Ol 
rate  schedule  provides  for  upward  and 
downward  pricing  flexibility  from  this 
average  nonfirm  energy  cost  All  rates 
and  any  subsequent  adjustments 
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contained  in  this  rate  schedule  shell  not 
exceed  in  total  the  NF  Rate  Cap  defined 
in  section  IV.C  of  the  CR^>s. 

A.  Standard  Rate.  The  Standard  rate 
is  any  offered  rate  not  to  exceed  24.5 
mills  per  kilowatthour. 

B.  Market  Expansion  Rate.  The 
Market  expansion  rate  is  any  offered 
rate  below  the  Standard  rate  in  effect. 
BPA  may  have  one  or  more  Market 
Expansion  rates  in  effect 
simultaneously. 

C.  Incremental  Rate.  The  Incremental 
rate  is  the  Incremental  Cost  of  energy 
plus  2J0  mills  per  kilowatthour,  where 
the  Incremental  Cost  is  defined  as  all 
identifiable  costs  (expressed  in  mills  per 
kilowatthour)  that  BPA  would  have 
avoided  had  it  not  produced  or 
purchased  the  energy  being  sold  under 
this  rate. 

D.  Contract  Rate.  The  Contract  rate  is 
17.8  mills  per  kilowatthour  of  billing 
energy. 

Section  III.  Adjustment  to  Rates 

A.  Guaranteed  Delivery  Surcharge.  A 
surcharge  of  2.0  mills  per  kilowattlu>ur 
of  billing  energy  is  applied  to 
guaranteed  delivery  of  nonfirm  eneigy 
under  the  Standard  rate  and  Market 
Expansion  rate. 

B.  Intertie  Charge.  The  Intertie 
Charge,  on  rate  offers  under  any  of  the 
rates  specified  above,  for  sales  of 
nonfirm  energy  scheduled  for  delivery 
over  the  Pacific  Northwest-Pacific 
Southwest  Intertie  shall  be: 

1.  Inapplicable  for  rate  offers  of  less 
than  20.4  mills  per  kilowatthoun 

2.  At  the  discretion  of  BPA,  irom  rero 
through  3.0  mills  per  kilowatthour,  for 
rate  offers  of  20.4  mills  per  kilowatthour 
or 

3.  3.0  mills  per  kilowatthour,  tat  rate 
offers  greater  than  20.4  mills  per 
kilowatthour. 

Section  IV.  Billing  Factors 

The  billing  energy  for  nonfirm  energy 
purchesed  under  this  rate  schedule  shall 
be  the  Measured  Energy  unless 
otherwise  specified  by  contract 

Section  V.  Application  and  Ellgibilify 

Any  time  that  BPA  has  nonfirm  energy 
for  sale,  the  Standard  rate,  die  Market 
Expansion  rate,  the  hicremental  rate,  the 
Contract  rate,  or  a  combination  of  diese 
rates  may  be  in  effect. 

A.  Standard  Rate.  The  Standard  rate: 

1.  Is  available  for  all  purchases  of 
nonfirm  energy;  and 

2.  Applies  to  nonfirm  energy 
purchased  pursuant  to  the  Relief  from 
Overrun  Exhibit  to  the  power  sales 
contract. 

B.  Market  Expaimon  Rate—X. 
Application  of  the  MaiknU  Expansion 


rate.  The  Maricet  Expansion  rate  applies 
when  BPA  determines  that  all  maricets 
at  the  Standard  rate  have  been  satisfied 
and  BPA  offers  additional  nonfinn 
energy. 

2.  Market  Expansion  Rate 
Qualification  Criteria.  In  order  to 
purchase  nonfirm  energy  at  the  Mailcet 
Expansion  rate,  a  purchaser  must 

a.  Have  a  displaceable  resource, 
displaceable  purchase  of  electricify,  or 

b.  Be  an  end-user  load  with  a 
displaceable  alternative  fiiel  source. 

In  addition,  a  purchase  must 
demonstrate  one  of  the  following: 

a.  Shutdown  or  reduction  of  the  ou^t 
of  the  displaceable  resource  in  an 
amount  equal  to  the  amount  of  Maricet 
Expansion  rate  energy  purchased;  or 

b.  Reduction  of  a  displaceable 
purchase  and  the  output  of  the  resource 
associated  with  that  purchase,  in  an 
amount  equal  to  the  amount  of  Market 
Expansion  rate  energy  pivchased;  or 

c.  Shutdown  or  reduction  of  the 
identified  output  of  the  resource(s) 
indirectly  in  an  amount  equal  to  the 
amount  of  Market  Expansion  rate 
energy  purchased  (for  example,  the  - 
purchase  may  be  used  to  run  a  pumped 
storage  unit);  or. 

d.  Decrease  of  an  end-user  alternate 
fuel  source  in  an  amount  equivalent  to 
the  amount  of  Market  Expansion  rate 
energy  purchased. 

3.  Eligibility  Criteria  for  Market 
Expansion  rate.  a.  When  only  one 
Market  Expansion  rate  is  offered: 

Purchasers  qualifying  under  section 
V.B.2.  who  purchased  nonfirm  energy 
directly  from  BPA  are  eligible  to 
purchase  power  under  the  Maricet 
Expansion  rate  offered  if  the 
decremental  cost  of  the  qualifying 
resource,  purchase,  or  qualifying 
alternative  fuel  source  is  lower  than  the 
Standard  rate  in  effect  plus  2.0.  mills  per 
kilowatthour. 

Purchasers  qualifying  under  section 
V.B.2.  who  purchase  nonfirm  energy 
through  a  third  parfy  are  eligible  to 
purchase  power  under  the  Market 
Expansion  rate  offered  if  the  cost  of  the 
quahfying  alternative  fuel  source  is 
lower  than  the  Standard  rate  in  effect 
plus  4.0  mills  per  kilowatthour. 

b.  When  more  than  one  Market 
Expansion  rates  are  offered: 

Purdiasers  qualifying  under  section 
V.B.2  who  purchase  nonfirm  energy 
direcdy  from  BPA  are  eligible  to 
purchase  power  under  the  Market 
Expansion  rate  if  the  decremental  cost 
of  the  qualifying  resource,  purchase,  or 
qualifying  alternative  fuel  source  is 
lowCT  than  the  Standard  rate  in  effect 
plus  2.0  mills  per  kilowatthour.  The  rate 
applicable  to  a  purchaser  shall  be  the 
highest  Market  Expansion  rate  offered 


that  is  below  the  purchaser's  qualifying 
decremental  cost  minus  2.0  mills  per 
kilowatthour. 

Purchasers-qualifying  under  section 
V.B.2.  who  purchase  nonfirm  energy 
through  a  third  party  are  eligible  to 
purchase  power  under  the  Market 
Expansion  rate  if  the  decremental  cost 
of  the  qualifying  alternative  fuel  source 
is  lower  than  the  Standard  rate  plus  4.0 
mills  per  kilowatthour.  The  rate 
applicable  to  a  purchaser  shall  be  the 
highest  Market  Expansion  rate  offered 
that  is  below  purchaser's  qualifying 
decremental  cost  minus  4.0  mills  per 
kilowatthour. 

C  Incremental  Rate.  The  Incremental 
rate  applies  to  sales  of  energy: 

1.  That  is  produced  or  purniiased  by 
BPA  concurrently  with  the  nonfinn 
energy  sale; 

2.  That  BPA  may  at  its  option  not 
produce  or  purchase;  and 

3.  That  has  an  Incremental  Cost 

'  greater  than  the  Standard  rate  (phis  the 
Intertie  Charge,  if  applicable)  less  ZJO 
mills  per  kilowatthour. 

D.  Contract  Rate.  The  Contract  rate 
applies  to  contracts  (except  power  sales 
contracts  offered  pursuant  to  sections 
5(b),  5(b).  and  5(g)  of  the  Northwest 
Power  Act)  that  refer  to  the  Contract 
rete: 

1.  For  the  sale  of  nonfirm  energy;  or 

2.  For  determining  the  value  of  energy. 

E.  Western  Systems  Power  Pool 
Transactions.  BPA  may  make  available 
nonfirm  energy  for  transactions  under 
the  WSPP  agreement  WSPP  sales  shall 
be  subject  to  the  terms  and  conditions 
specified  in  the  WSPP  agreement  and 
shall  be  consistent  with  regional  and 
public  preference.  The  rate  foi 
transactions  under  the  WSPP  agreement 
is  any  rate  within  the  limits  specified  by 
the  Standard,  Market  Expansion,  and 
Incremental  rates  but  mey  not  exceed 
the  maximum  rate  specified  in  the  WSPP 
Agreement.  The  rate  for  WSPP  sales 
may  differ  from  the  actual  rate  offered 
for  non-WSIV  transactions  in  any  hour. 
The  rate  for  WSPP  transactions  is 
independent  of  any  other  rate  offered 
concurrently  under  this  rate  schedule 
outside  that  agreement. 

F.  End-User  Rate.  BPA  may  agree  to  a 
rate  or  rate  formula  for  nonfirm  energy 
purchases  by  end-users.  Such  rate  or 
rate  formula  shall  be  within  the  limits 
specified  for  the  Standard  and  Maricet 
Expansion  rates  but  may  differ  from  the 
actual  rates  offered  during  any  hour. 

Section  VI.  Delivery 

A.  Rate  of  Delivery.  BPA  shall 
determine  the  amount  of  nonfirm  energy 
to  be  made  available  for  each  hour. 
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Such  detennination  shall  be  made  for 
each  applicable  nonfirm  energy  rate. 

B.  Guaranteed  Delivery — 1. 
Availability.  BPA  will  determine  the 
amount  and  duration  of  nonfirm  energy 
to  be  offered  on  a  guaranteed  basis. 
Such  daily  or  hourly  amounts  may  be  as 
small  as  zero  or  as  much  as  all  the 
nonfirm  energy  that  BPA  plans  to  offer 
for  sale  on  such  days. 

2.  Conditions.  Scheduled  amounts  of 
guaranteed  nonfirm  energy  may  not  be 
.  changed  except 

a.  When  BPA  and  the  purchaser 
mutually  agree  to  increase  or  decrease 
the  scheduled  amounts;  or 

b.  When  BPA  must  reduce  nonfinn 
energy  deliveries  in  order  to  serve  Hrm 
loads  because  of  unexpected  generation 
or  transmission  losses. 

Section  Vn.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
average  cost  of  nonfirm  energy  is  99.1 
percent  FBS  and  0.9  percent  New 
Resources. 

E  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  18.1  mills 
per  kilowatthour. 

C  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.5  mills  per 
kilowatthour. 

Schedule  SS-01  Share-TheSavings  Rate 

Section  I.  Availability 

This  rate  schedule  is  available  for  the 
contract  purdiase  of  Nonfirm  Energy 
under  an  experimental  rate  and  is 
limited  to  the  term  of  the  rate 
experiment  Nonfinn  Energy  will  be 
made  available  under  this  rate  schedule 
for  use  both  inside  and  outside  the 
United  States  for  the  displacement  of  a 
qualifying  resource,  displaceable 
purchase  of  electricity,  or  end-user  load 
that  can  be  served  with  alternate  fuel 
sources.  This  rate  schedulde  is  only 
available  to  purchasers  who  execute  a 
contract  with  BPA  specifying  use  of  the 
Share-the-Savings  Rate.  BPA  is  not 
obligated  to  offer  Nonfirm  Energy  to  any 
purchaser  that  results  in  displacement  of 
firm  power  purcfases  under  BPA's  Power 
Sales  Contracts.  Schedule  SS-Ol 
supersedes  Schedules  SS-89  which  went 
into  effect  on  an  interim  basis  on 
October  1. 1989.  Sales  under  this 
schedule  are  made  subject  to  BPA's 
General  Rate  Schedule  Provisions 
(GRSPs). 

Section  0.  Rate 

The  rate  shall  be  a  formula  rate  based 
solely  or  in  part  on  decremental  cost 


information  submitted  by  the  purchaser. 
The  rate  formula  and  decremental  cost 
for  purposes  of  establishing  charges 
under  this  rate  schedule,  shall  be 
defined  in  the  applicable  contract  The 
rate  formula  agreed  upon  by  BPA  and 
the  purchaser  shall  in  no  event  result  in 
a  rate  higher  than  the  NF  Rate  Cap 
defined  in  section  IV.C  of  the  GRSPs  or 
lower  than  1  mill  per  kilowatthour. 

Section  m.  Billing  Factors 

The  billing  energy  for  Nonfirm  Energy 
purchased  under  this  rate  schedule  shall 
be  the  Measured  Energy  imless 
otherwise  specified  in  the  Share-the- 
Savings  rate  contract. 

Section  IV.  Application  and  Eligibility 

A.  General  Requirements.  In  order  to 
purchase  Nonfirm  Energy  under  the 
Share-the-Savings  Rate,  the  purchaser 
must 

1.  Have  executed  a  contract  specifying 
applicafion  of  the  Share-the-Savings 
Rate  Schedule. 

2.  Have  a  displaceable  resource 
displaceable  purchase  of  electricity,  or 
be  an  end-user  load  with  a  displaceable 
alternate  fuel  source.  End-user  loads 
with  alternate  fuel  sources  may  not  use 
the  Decremental  Cost  of  a  displaceable 
purchase  of  electricity  to  qualify  for  this 
rate. 

B.  BPA  Service  Priority.  Offers  of 
Nonfirm  Energy  under  this  rate  schedule 
shall  be  made  pursuant  to  the  terms  and 
conditions  set  forth  in  the  Share-the- 
Savings  rate  contract  BPA  «vill  sell 
Nonfinn  Energy  under  this  rate  schedule 
consistent  with  regional  and  public 
preference. 

Section  V.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  SS-01  rate  is  not  based  on  the 
cost  of  BPA  resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  18.1  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.5  mills  per 
kilowatthour. 

Schedule  RP-91  Reserve  Power  Rate 

Section  I.  AvailabUity 

This  schedule  is  available  for  the 
purchase  of  power 

A.  In  cases  where  a  purchaser's  power 
sales  contract  states  that  the  rate  for 
Reserve  Power  shall  be  applied: 

E  For  which  BPA  determines  no  other 
rate  schedule  is  applicable;  and 

C  To  serve  a  purchaser's  firm  power 
load  in  circumstances  where  BPA  does 
not  have  a  power  sales  contract  in  force 
with  such  purchaser,  and  BPA 


determines  that  this  rate  should  be 
applied. 

This  rate  schedule  may  be  applied  to 
power  purchased  by  entities  outside  the 
United  States.  This  rate  schedule 
supersedes  Schedule  RP-89  which  went 
into  effect  on  an  interim  basis  on 
October  1, 1989.  Sales  under  this 
schedule  are  made  subject  to  BPA's 
General  Rate  Schedule  Provisions 
(GRSPs). 

Section  IL  Rate 

A.  Demand  Charge.  1.  $3.84  per 
kilowatt  of  billing  demand  occurring 
during  all  Peak  Period  hours. 

2.  No  demand  charge  during  Offyeak 
Period  hours. 

B.  Energy  Charge.  25.3  mills  per 
kilowatthour  of  billing  energy. 

Section  III.  Billing  Factors 

The  factors  to  be  used  in  determining 
the  billing  for  power  purchased  under 
this  rate  schedule  are  as  follows: 

A.  Billing  Demand.  If  applicable,  the 
billing  demand  shall  be  the  Contract 
Demand  as  specified  in  the  power  sales 
contract.  Otherwise  the  billing  demand 
shall  be  the  Measured  Demand  as 
adjusted  for  power  factor. 

B.  Billing  Energy.  The  billing  energy 
shall  be  the  Contract  Demand  multiplied 
by  the  number  of  hours  in  the  billing 
month,  if  use  of  the  Contract  Demand 
for  determining  billing  energy  is 
specified  in  the  power  sales  contract. 
Otherwise  the  billing  energy  for  such 
purchasers  shaU  be  the  Measured 
Energy. 

Section  IV.  Power  Factor  Adjustment 

The  adjustment  for  power  factor, 
when  specified  in  this  rate  schedule  or 
in  the  power  sales  contract,  shall  be 
made  in  accordance  with  the  provisions 
of  both  this  section  and  section  III.C.1  of 
the  GRSPs.  The  adjustment  shall  be 
made  if  the  average  leading  power 
factor  or  average  lagging  power  factor  at 
which  energy  is  supplied  during  the 
billing  month  is  less  than  95  percent 

To  make  the  power  factor  adjustment, 
BPA  shall  increase  the  billing  demand 
by  1  percentage  point  for  each 
percentage  point  or  major  fraction' 
thereof  (0.5  or  greater]  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part 

Section  V.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations; 

A.  The  RP-ei  rate  is  not  based  on  the 
cost  of  resources. 
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B.  The  forecasted  average  cost  of 
resomces  available  to  BPA  under 
average  water  conditions  is  18.1  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  55.5  mills  per 
kilowatthour. 

G«n«nl  Rate  Schedule  Provisioiis 

Table  of  Contents 

I.  Adoption  of  Revised  Rate  Schedules  and 
General  Rate  Schedule  Provisions 

A.  Approval  of  Rates. 
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n.  Types  of  BPA  Service 

A.  Priority  Firm  Power. 

B.  New  Resource  Firm  Power. 

C.  Industrial  Firm  Power. 

D.  Special  Industrial  Power. 

E.  Auxiliary  Power. 
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G.  Surplus  Firm  Power. 
H.  Nonfirm  Energy. 

1.  Reserve  Power. 

III.  Billing  Factors  and  Billing  Adjustments 
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1.  Measured  Demand. 

a.  Metered  Demand. 

b.  Scheduled  Demand. 

2.  Ratchet  Demand. 

3.  Contract  Demand. 

4.  Computed  Peak  Requirement 

5.  Computed  Average  Energy  Requirement 
S.  Operating  Demand. 

7.  Curtailed  Demand. 

8.  Restricted  Demand. 

9.  Auxiliary  Demand. 

10.  BPA  Operating  Level. 

E  Billing  Factors  for  Energy. 

1.  Measured  Energy. 

a.  Metered  Energy. 

b.  Scheduled  Energy. 

2.  Computed  Energy  Maximum. 

3.  Contract  Energy. 

C.  Billing  Adjustments. 

1.  Power  Factor  Adjustment 

2.  Outage  Credit 

3.  Low  Density  Discount  (LDD). 

a.  Basic  LDD  Principles. 

b.  Eligibility  Criteria. 

c.  Discounts. 

4.  Irrigation  Discount 

a.  Basic  Irrigation  Discount  Principles. 

b.  Qualifying  Energy  Purchases. 

c.  Initial  Reporting  Requirements. 

d.  Annual  Report  Requirements. 

5.  Coincidential  Billing  Adjustment 

6.  Conservation  Surcharge. 

D.  Billing-Related  Definitions. 

1.  Peak  Period. 

2.  O^ak  Period 

IV.  Other  Definitions 

A.  Computed  Requirements  Purchasers. 

1.  Desi^ation  as  a  Computed 
Requirements  Purchaser. 

2.  Purpose  of  the  Computed  Requirements 
Designation. 

E  Definitions  Relating  to  Nonfirm  Energy 
Decremental  Costs. 
C.  NF  Rate  Cap. 

1.  Application  of  the  NF  Rate  Cap. 

2.  Monthly  Notification  of  the  NF  Rate  Cap. 

3.  NF  Rate  Cap  Formula. 


4.  Determination  of  BASC 

5.  Determination  of  Decremental  Fuel  Cost 

6.  California  Gas  Price. 

7.  Cahfomia  Petroleum  Price. 
&  Weighting  Factors. 

a.  Historical  Gas  Use  in  California. 

b.  Historical  Petroleum  Use  in  California. 
D.  Determination  of  BPA's  Average  System 

Cost 

V.  Application  of  Rates  Under  Special 
Circumstances 

A.  Energy  Supplied  for  Emergency  Use. 

B.  Construction,  Test  and  Start-up,  and 
Station  Service. 

C.  Application  of  Rates  During  Initial 
Operation  Period-Transitional  Service. 

1.  Eligibility  for  Transitional  Service. 

2.  Calculation  of  the  Daily  Demand. 

3.  Billing  for  Transitional  Service. 

D.  Changes  in  a  DSI's  BPA  Operating  Level. 

E.  Restriction  of  Deliveries. 

VI.  Billing  Information 

A  Determination  of  Estimated  Billing  Data. 

B.  Load  Shift  and  Outage  Reports. 

C.  Billing  for  New  Large  Single  Loads. 

D.  Determination  of  Measured  Demand. 

E.  Determination  of  Measured  Energy. 

F.  Billing  Month. 

G.  Payment  of  Bills. 

1.  Computation  of  Bills. 

2.  Estimated  Bills. 

3.  Due  Date. 

4.  Late  Payment 

5.  Disputed  Billings. 
e.  Revised  Bills. 

Section  I.  Adoption  of  Revised  Rate 
Schedules  and  General  Rate  Schedule 
Provisions 

A.  Approval  of  Rates.  These  1991  rate 
schediiles  and  General  Rate  Schedule 
Provisions  (GRSPs)  shall  become 
effective  upon  interim  approval  or  upon 
final  confirmation  and  approval  by  the 
Federal  Energy  Regulatory  Commission 
(FERC).  BPA  will  request  FERC  approval 
effective  October  1. 1991.  BPA  proposed 
that  the  following  schedules,  and  the 
GRSPs  associated  with  these  schedules, 
be  effective  for  2  years:  PF-01.  IP-01.  SI- 
91.  CE-01.  CF-01,  NR-01.  SS-91.  NF-ei. 
and  RP-01.  BPA  proposes  that  the  SP-91 
rate  schedule,  and  the  GRSPs  associated 
with  this  schedule,  be  effective  for  5 
years. 

B.  General  Provisions.  These  1991  rate 
schedules,  and  the  GRSPs  associated 
with  these  rate  schedules,  supersede 
BBPA's  1989  rate  schedules  (which 
became  effective  October  1. 1989)  to  the 
extent  stated  in  the  Availability  section 
of  each  1991  rate  schedule.  These 
schedules  and  GRSPs  shall  be 
apphcable  to  all  BPA  contracts, 
including  contracts  executed  both  prior 
to  and  subsequent  to  enactment  of  the 
Northwest  Power  Act.  All  sales  of 
power  made  under  these  rate  schedules 
are  subject  to  the  following  acts  as 
amended:  the  Bonneville  Project  Act  the 
Regional  Preference  Act  (Pub.  L  88-552), 


the  Federal  Columbia  River 
Transmission  System  Act  and  the 
Northwest  Power  Act. 

Section  11.  Types  of  BPA  Service 

A.  Priority  Firm  Power.  Priority  Firm 
Power  is  electric  power  (capacity, 
energy,  or  capacity  and  energy)  that 
BPA  will  make  continuously  available 
for  resale  to  ultimate  consumers  for 
direct  consumption,  construction,  test 
and  startup,  and  station  service  by 
public  bodies,  cooperatives,  and  Federal 
agencies.  (Construction,  test  and  start- 
up, and  station  service  are  defined  in 
section  V.B  of  these  GRSPs.) 

Utilities  participating  in  the  exchange 
under  section  5(c]  of  the  Northwest 
Power  Act  may  purchase  Priority  Firm 
Power  pursuant  to  their  Residential 
Purchase  and  Sale  Agreements. 

In  addition,  BPA  may  make  Priority 
Firm  Power  available  to  those  parties 
participating  in  exchange  agreements 
specifying  use  of  the  Priority  Firm  rate 
for  determining  the  amount  or  value  of 
power  to  be  exchanged. 

Power  purchased  under  the  rate 
schedule  is  to  be  used  to  meet  the 
purchaser's  actual  firm  load  within  the 
Pacific  Northwest  Such  power  may  be 
restricted  in  accordance  with  the 
Restriction  of  Deliveries  section  of  these 
GRSPs  (section  V.E).  However.  BPA 
shall  not  restrict  Priority  Firm  Power 
until  Industrial  Firm  Power  has  been 
restricted  in  accordance  with  the 
provisions  of  section  II.C  of  these    . 
GRSPs. 

Priority  Firm  Power  is  not  available  to 
serve  New  Large  Single  Loads. 

B.  New  Resource  Firm  Power.  New 
Resource  Firm  Power  is  electric  power 
(capacity,  energy,  or  capacity  and 
energy)  that  BPA  will  make 
continuously  available: 

1.  For  any  New  Large  Single  Load. 

2.  For  firm  power  purchased  by 
investoi^-owned  utilities  (lOUs)  pursuant 
to  power  sales  contracts  with  BPA.  and 

3.  For  construction,  test  and  start-up. 
and  station  service  for  facilities  owned 
or  operated  by  lOUs. 

New  Resource  Firm  Power  is  to  be 
used  to  meet  the  purchaser's  actual  firm 
load  within  the  Pacific  Northwest  Such 
power  may  be  restricted  in  accordance 
with  the  Restriction  of  Deliveries  section 
of  these  GRSPs  (section  V.E].  However. 
BPA  shall  not  restrict  New  Resource 
Firm  Power  until  Industrial  Firm  Power 
has  been  restricted  in  accordance  with 
the  provisions  of  section  n.C  of  these 
GRSPs. 

C.  Industrial  Firm  Power.  Industrial 
Firm  Power  is  electric  power  that  BPA 
will  make  continuously  available  to  a 
direct  service  industrial  (DSI)  purchaser 
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pursuant  to  the  OSTt  power  sales 
contract  mad  subtect  to:  - 

1.  the  restriction  applicable  to 
deliveries  of  all  firm  power  pursuant  to 
the  UncontovUable  Forces  mad 
Contimiitjr  of  Service  provisions  of  the 
General  Cootract  Provisions  of  the 
power  sales  cootract.  and 

2.  the  restrictioos  given  in  tfie 
Restrictioo  of  Deliveries  section  of  the 
power  sales  contract 

D.  Special  Induatrial  Power.  Special 
Industrial  Power  Is  electric  power  which 
BPA  will  snake  continuously  available  to 
any  DSI  that  qualifies  for  the  Special 
Industrial  Power  rate  pursuant  to 
section  7(d](2)  of  the  Northwest  Power 
Act  This  power  is  stmilar  in  nature  to 
Industrial  Firm  Power,  bat  is  subfect  to 
greater  reatrictioo  by  BPA.  Special 
Industrial  Power  is  made  available  to 
the  quaUfying  DSI  upon  adoption  of,  and 
subject  to,  an  amendment  modi^^ng  its 
power  talee  contract 

E.  Aaxitimj  Power.  Auxiliary  Power 
is  that  power  which  a  DSI  requests  and 
which  BPA  agrees  to  make  available  to 
serve  that  ponton  of  the  DSI's  load 
which  is  fai  excess  of  dw  TOTs 
Operating  Demand  for  Industrial  Firm 
Power  or  Spedal  liHhistrtal  Power. 

F.  Firm  Capacity.  Firm  Capacity  is 
capacity  that  BPA  assures  «dll  be 
available  in  the  amottnt(s)  and  during 
the  period(s)  spedAed  in  die  power 
sales  contract  Hie  energy  associated 
with  tUs  capacity  ravst  be  returned  to 
BPA.  Firm  Capacity  may  be  restricted 
pursuant  to  tbs  Rastrictioo  of  Deliveries 
section  of  these  GRSPs  (section  V.E). 

G.  Saipkm  Firm  Power.  Surplus  Firm 
Power  is  firm  energy,  firm  power  (firm 
energy  with  capacity),  and  firm  capacity 
(capacity  with  energy  retiun 
requirements)  in  excess  of  the  amount 
required  to  meet  BPA's  existing 
contractual  obligations  to  provide  firm 
service.  Surplus  Firm  Power  may  be 
used  either  for  resale  or  direct 
cocisuaaptin  by  purchasers  both  inside 
and  outside  the  United  States.  Such 
power,  however,  may  be  restricted 
pursuant  to  the  Rastriciton  of  Deliveries 
section  of  these  GRSPs  (section  V£). 

H.  Nonfirm  Eoergy.  ^kmfirm  energy  is 
supplied  or  nuda  available  by  BPA  to  a 
purchaser  under  an  arrangement  that 
does  not  have  the  guaranteed 
continuous  availability  feature  of  firm 
power.  Nonfirm  energy  is  mostly  sold 
under  tha  Nonfirm  Energy  rate  schedule. 
NF-M.  Nonfirm  energy  also  may  be 
supplied  under  tha  Sbare-the-Savings 
rate  schedule,  SS-01.  which  is  available 
as  an  experimental  rate  for  contract 
purchase. 

In  additioo.  BPA  also  can  make 
nonfirm  energy  available  under  the 
Nonfirm  Energy  rale  schedule  to  the 


Western  Systems  iH»wer  Pool  (WSPP) 
subfect  to  terms  and  conditions  agreed 
upon  by  the  members  partidpatii^  in 
the  WSPP  and  in  accordance  with  BPA 
policy  for  such  arrangements. 

However,  Nonfirm  Energy  that  has 
been  purchased  under  a  guarantee 
provision  in  the  Nonfirm  Energy  rate 
schedole  shall  be  provided  to  the 
purchaser  in  accordance  with  the 
provisions  of  that  schedule  and  the 
power  sales  contract  if  applicable.  BPA 
may  make  Nonfirm  Energy  available  to 
purchasers  both  inside  and  outside  the 
United  States. 

I.  Reserve  Power.  Reserve  Power  is 
firm  po«ver  sold  to  a  purchaser 

1.  In  cases  where  the  purchaser's 
power  sales  contract  states  that  the  rate 
for  Reserve  Power  shall  be  applied; 

2.  To  provide  service  when  no  other 
type  of  power  is  deemed  applicable;  and 

3.  To  serve  the  purchaser's  firm  power 
loads  under  circumstances  where  BPA 
does  not  have  a  powvr  sales  contract  in 
force  with  the  purchaser. 

Sales  of  Reserve  Power  are  subject  to 
the  Restriciton  of  Deliveries  section  of 
these  GRSPs  (section  V.E). 

Section  IIL  Billing  Factors  and  Billing 
Adjustments 

A.  Billing  Factors  for  Demand.  1. 
Measured  Demand.  The  purchaser's 
Measured  Demand  shall  be  determined 
in  the  manner  described  in  diis  section. 
Measured  Demand  shall  be  that  portion 
of  the  metered  or  scheduled  demand 
that  i»  purchased  from  BPA  under  the 
applicable  rate  sdiedule.  For  those 
contracts  to  which  BPA  is  a  party  and 
that  provide  for  delivery  of  more  than 
one  class  of  electric  power  to  the 
purchaser  at  any  point  of  delivery,  the 
portion  of  each  OOnninute  dock-hour 
integrated  demand  assigned  to  any  dass 
of  power  shall  be  determined  pursuant 
to  the  power  sales  contract  The  portion 
of  the  total  Measured  Demand  so 
assigned  shall  constitute  the  Measured 
Deaund  for  each  such  dass  of  power. 

The  Measured  Demand  shall  be 
determined  from  the  metered  demand  or 
the  scheduled  demand,  as  hereinafter 
defined  The  Measured  Demand  shall  be 
determined  on  either  a  ooixiddental  or  a 
noncoinddental  basis,  as  provided  in 
the  purchaser's  power  sales  contract 

a.  Metered  Deaiaad.  The  metered 
demand  in  kilowatts  shall  be  the  largest 
of  the  60-fflinute  dock-hour  int«^atMi 
demands,  adjusted  as  specified  in  the 
power  sales  contract  at  which  electric 
energy  is  delivered  to  a  purchaseR 

(1)  At  each  point  of  delivery  for  which 
the  metered  demand  is  the  basis  for 
determination  of  the  Measured  Demand. 

(2)  During  each  time  period  specified 
in  the  applicable  rate  schedule,  and 


(3)  During  any  billing  period    ' 
Such  largest  integrated  demand  shall 
be  determined  form  measurements  mad^ 
either  in  the  manner  specified  in  the 
power  sales  contrad  or  as  provided  in 
section  VLA  herein.  In  determining  the 
metered  demand.  BPA  shall  exclude  any 
abnormal  integrated  demands  due  to  or 
resulting  from: 

(1)  Emergencies  or  breakdowns  on.  or 
maintenance  ot  the  Federal  system 
facilities,  and 

(2)  Emergencies  on  the  purchaser's 
facilities,  provided  that  such  facilities 
have  been  adequately  maintained  and 
prudently  operated,  as  determined  by 
BPA. 

b,  Scheduled  Demand.  The  scheduled 
demand  in  kilowatts  shall  be  the  largest 
of  the  hourly  demands  at  which  electrir 
energy  is  scheduled  for  delivery  to  a 
purchaser 

(1)  To  each  system  for  which 
scheduled  demand  is  the  basis  for 
determination  of  the  Measured  Demand. 

(2)  During  each  time  period  specified 
in  the  applicable  rate  schedule,  and 

(3)  During  any  billing  period 
Scheduled  amounts  are  deemed 

delivered  for  the  purpose  of  determining 
billing  demand 

2.  Ratchet  Demand.  The  Ratchet 
Demand  in  kilowatts  shall  be  the 
maximum  demand  established  during  a 
specified  period  of  time  either  during  or 
prior  to  the  current  billing  period.  The 
demand  on  which  the  ratchet  is  based  is 
specified  in  the  relevant  rate  sdiedule  or 
in  these  GRSPs.  For  utilities  purchasing 
under  the  PF  or  NR  rate  schedules,  the 
Ratchet  Demand  is  based  on  the  highest 
demand  during  prior  billing  months. 
When  the  Ratchet  Demand  is  used  as  a 
billing  factor,  BPA  shall  have  spedfied 
in  the  appropriate  schedules  or  GRSPs: 

a.  The  period  of  time  over  which  the 
ratchet  shall  be  calculated. 

b.  The  type  of  demand  to  be  used  in 
the  calculation,  and 

c  The  percentage  (if  any)  of  that 
demand  which  will  be  used  to  calculate 
the  Ratchet  Demand. 

3.  Contract  Demand  The  Contract  - 
Demand  shall  be  the  maximum  number 
of  kilowatts  that  the  purchaser  agrees  to 
purchase  and  BPA  agrees  to  make 
available,  subject  to  any  1  citations 
induded  in  the  power  sales  contract 
BPA  may  agree  to  make  deliveries  at  a 
rate  in  excess  of  the  Contrad  Demand 
at  the  request  of  the  purchaser,  but  shall 
not  be  obligated  to  continue  such  excess 
deliveries.  Any  contractual  or  other 
reference  to  Contract  Demand  as 
expressed  in  kilowatthours  shall  be 
deemed,  for  the  purpose  of  these  GRSPs. 
to  refer  to  the  term  "Contract  Energy." 
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4.  Computed  Peak  Requirement.  For 
purchasers  designated  to  purchase  on 
the  basis  of  computed  requirements,  the 
Computed  Peak  Requirement  shall  be 
determined  as  specified  in  the 
purchaser's  power  sales  contract.  That 
spedfication  is  provided  in: 

a.  Sections  16, 17(c),  and  17(f),  as 
adjusted  by  other  sections  of  the 
contract  for  actual  computed 
requirements  purchasers: 

b.  Sections  16, 17(a),  and  17(f),  as 
adjusted  by  other  sections  of  the 
contract,  for  planned  computed 
requirements  purchasers:  and 

c.  Sections  16  and  17(b],  as  adjusted 
by  other  sections  of  the  contract,  for 
contracted  computed  requirements 
purchasers. 

5.  Computed  A  verage  Energy 
-  Requirement.  For  computed 

requirements  purchasers,  the  Computed 
Average  Energy  Requirement  shall  be 
determined  as  specified  in  the 
purchaser's  power  sales  contract.  That 
specification  is  provided  in: 

a.  Sections  16, 17(c).  and  17(f),  as 
adjusted  by  other  sections  of  the 
contract  for  actual  computed 
requirements  purchasers; 

b.  Sections  16, 17(a),  and  17(f),  as 
adjusted  by  other  sections  of  the 
contract  for  planned  computed 
requirements  purchasers:  and 

c.  Sections  16  and  17(b).  as  adjusted 
by  other  sections  of  the  contract  for 
contracted  computed  requirements 
purchasers. 

6.  Operating  Demand.  The  Operating 
Demand  is  that  demand  which  is 
estabUshed  by  each  DSI  in  accordance 
with  section  5(b)  of  the  DSI's  power 
sales  contract  Unless  the  DSI  has 
requested,  and  BPA  has  granted,  an 
Auxiliary  Demand  the  (derating 
Demand  establishes  a  limit  with  respect 
to: 

a.  The  demand  which  the  purchaser 
may  impose  on  BPA;  and 

b.  The  total  amount  of  energy  during  a 
billing  month  which  the  DSI  is  entitled 
to  purchase  from  BPA. 

7.  Curtailed  Demand.  A  Curtailed 
Demand  is  the  number  of  kilowatts  of 
industrial  power  (Industrial  Firm  Power 
or  Special  Industrial  Power)  during  the 
billing  month  which  results  from  the 
DSI's  request  for  such  power  in  amounts 
less  than  the  Operating  Demand 
therefor.  Each  purchaser  of  industrial 
power  may  curtail  its  demand  according 
to  the  terms  of  its  power  sales  contract 
(which  permits  up  to  three  levels  of 
Curtailed  Demand  each  month). 

8.  Restricted  Demand.  Restricted 
Demand  is  the  number  of  kilowatts  of 
industrial  power  (either  industrial  Firm 
Power  or  ^ledal  Industrial  Power)  that 
results  when  BPA  has  restricted  delivery 


of  such  power  for  one  clock-hour  or 
more.  BPA  shall  make  such  restrictions 
according  to  the  terms  of  the  DSI's 
power  sales  contract  In  a  given  billing 
month,  there  are  as  many  possible  levels 
of  Restricted  Demand  for  a  DSI  as  there 
are  number  of  restrictions. 

9.  Auxiliary  Demand.  Auxiliary 
Demand  is  the  number  of  kilowatts  of 
Auxiliary  Power  that  a  DSI  requests  and 
that  BPA  agrees  to  make  available  to 
serve  a  portion  of  the  DSI's  load  during 
the  period  specified  in  the  DSI's  request 
The  DSI  may  request  up  to  three  levels 
of  Auxiliary  Demand  during  a  billing 
month. 

If  BPA  agrees  to  a  request  for 
Auxiliary  Power  but  later  becomes 
unable  to  supply  such  demand,  the 
Restricted  Demand  for  Auxiliary  Power 
is  deemed  to  be  the  Auxiliary  Demand 
for  such  period  of  restriction.  Auxiliary 
Power  may  be  curtailed  by  the  DSI 
according  to  the  provisions  of  section 
9(a)  of  the  DSI's  power  sales  contract. 

BPA  shall  make  Auxiliary  Power 
available  to  Industrial  Firm  Power 
purchasers  under  the  Industrial  Firm 
Power  rate  schedule  at  the  Standard 
Industrial  rate.  Auxiliary  Power  sales  to 
DSIs  electing  to  purchase  under  the 
Variable  Industrial  Power  rate  schedule 
(VI-87)  shall  be  made  at  the  rate 
determined  pursuant  to  section  in  of  the 
VI-87  rate  schedule.  Auxiliary  Power 
sales  to  DSIs  purchasing  under  the 
Spedal  Industrial  rate  will  be  made  only 
at  the  Standard  Special  Industrial  Power 
rate. 

10.  BPA  Operating  Level.  The  BPA 
Operating  Level  is,  for  the  purpose  of 
these  rate  schedules  and  GRSPs.  an 
hourly  amount  of  industrial  power 
(Industrial  Firm  Power  or  Special 
Industrial  Power)  for  a  DSI  that  is  equal 
to  the  lowest  of  die  following  demands 
during  that  hour 

a.  Operating  Demand  plus  Auxiliary 
Demand,  if  any: 

b.  Curtailed  Demand;  or 

c.  Restricted  Demand. 

The  weighted  average  BPA  Operating 
Level  for  each  DSI  can  be  determined  by 
summing  the  hourly  BPA  Operating 
Levels  and  dividing  by  the  number  of 
hours  in  the  billing  month. 

Each  DSI  must  request  service  from 
BPA  for  each  billing  month  in 
accordance  with  the  terms  of  the  power 
sales  contract.  The  requested  level  of 
service  will  be  the  BPA  Operating  Level, 
provided  BPA  does  not  need  to  restrict 
the  DSI  and  provided  BPA  agrees  to 
supply  any  requested  Auxiliary 
Demand.  Each  requested  level  of  service 
may  include  a  designation  for  both  the 
Peak  Period  and  the  Ofijpeak  Period.  A 
DSI  may  request  and  BPA  may  agree  to 
a  level  of  service  for  the  O^eak 


Periods  other  than  that  in  the  Peak 
Period.  If  a  DSI  does  not  separately 
designate  a  requested  level  of  service 
for  the  Peak  and  O^eak  Periods,  the 
BPA  Operating  Level  is  the  basis  for 
determining  if  a  DSI  has  incurred  an 
unauthorized  increase. 

Any  DSI  whose  Measured  Demand, 
before  adjustment  for  power  factor, 
during  any  1  hour  exceeds  the  BPA 
Operating  Level  for  that  hour  shall  be 
subject  to  unauthorized  increase  diarges 
for  each  kilowatthour  of  unauthorized 
increase  associated  with  each  overrun. 

Only  the  BPA  Operating  Level 
applicable  during  the  Peak  Period  will 
be  used  in  determining  the  Billing 
Demand  for  power  purchased  imder  the 
Industrial  Firm  Power  rate  schedule,  the 
Variable  Industrial  Power  rate  schedule, 
and  the  Standard  rate  under  the  Spedal 
Industrial  rate  schedule.  During  the  Peak 
Period  the  BPA  Operating  Level  may  be 
no  greater  than  the  Operating  Demand 
for  the  billing  month  unless  the  customer 
has  requested  and  BPA  has  agreed  to 
supply,  the  Auxiliary  Demand. 

B.  Billing  Factors  for  Energy — 1. 
Measured  Energy.  Measured  Energy 
shall  be  that  portion  of  the  metered  or 
scheduled  energy  that  is  purchased  from 
RPA  under  the  applicable  rate  schedule. 
For  those  contracts  to  which  BPA  is  a 
party  and  that  provide  for  delivery  of 
more  than  one  class  of  electric  power  to 
the  purchaser  at  any  point  of  delivery, 
the  portion  of  each  60-minute  dock-hour 
integrated  demand  assigned  to  any  class 
of  power  shall  be  determined  pursuant 
to  the  power  sales  contract  The  sum  of 
the  portions  of  the  demands  so  assigned 
shall  constitute  the  Measured  Energy  for 
each  such  class  of  power. 

The  Measured  Energy  shall  be 
determined  fitim  the  metered  energy  or 
the  scheduled  energy,  as  hereinafter 
defined. 

a.  Metered  Energy.  The  metered 
energy  for  a  purchaser  shall  be  the 
number  of  kilowatthours  that  are 
recorded  on  the  appropriate  metering 
equipment  adjusted  as  specified  in  the 
power  sales  contract  and  delivered  to  a 
purchaser 

(1)  At  all  points  of  delivery  for  which 
metered  energy  is  the  basis  for 
determination  of  the  Measured  Energy, 
and 

(2)  During  any  billing  period. 
The  metered  energy  shall  be 

determined  from  measurements  made 
either  in  the  manner  specified  in  the 
power  sales  contract  or  as  provided  in 
section  VI.A  herein. 

b.  Scheduled  Energy.  The  scheduled 
energy  in  kilowatthours  shall  be  the  sum 
of  the  hourly  demands  at  which  electric 
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energy  is  achadulad  for  deliveiy  to  a 
purchaaaR 

(1)  For  each  «yttam  for  which 
scheduled  enaisy  is  dhe  basis  Cor 
determinsHnn  of  tha  Measured  Eoecsy, 
and 

(2)  During  any  billing  period 
Scheduled  amounts  are  deemed 

delivered  for  Ae  purpose  of  determining 
billing) 


2.  Coiaputed  Energy  kkuumtun.  The 
Cooipatad  Bneigy  Mivimnm  equals  the 
product  of  die  nufliber  of  hours  in  the 
billing  Booth  and  tha  Computed 
Avaiage  Bnergy  RaquireoNnt 

S.  Contract  Bntrgy.  Tha  Contract 
Energy  shall  be  the  maxiramn  number  of 
kilowatthonrs  that  the  purdiaser  agrees 
to  pnrdiase  and  BPA  agrees  to  make 


available,  aubiact  to  any  linitations  - 
included  in  the  power  sales  contract 
C  Billing  Adfostments — ^1.  Power 
Factor  Ad^stinent.  Tha  formula  for 
determining  average  power  fiactor  is  as 
foDows: 


Average  Power 
.     Fkctor 


KiHIWBltuOBrS 


V  (Kilow«ttfao«n)*+(R8active 
IdlovoitaaiparehoaTs)' 


The  date  osed  in  the  above  fonnala 
shall  be  obtained  from  metsts  ttiat  are 
ratcnelBd  to  prevent  reverse 
ragistratiaa.  These  data  then  shall  be 
adjesled  far  loeees.  if  eppUcable,  before 
deteteiinatioa  of  the  average  power 

Whan  deliveries  to  a  porchaser  at  any 
point  of  dehveiy  etthar 

a.  in*^^pi^#  more  than  one  class  of 
power,  or 

b.  Are  provided  under  more  than  one 
rate  sdieduls  and  it  is  impracticable  to 
mater  the  kUowatthoars  and  reactive 
kilovoltaaperehours  for  each  class  or 
rate  adiedule  separately,  the  average 
power  factor  of  the  told  deliveries  for 
the  month  will  be  used,  when 
appUcabla.  as  the  power  factor  for  all 
power  deUvered  to  such  point  of 
delivery. 

To  maintain  acceptable  operating 
conditions  on  the  Federal  system.  BPA 
may.  nnless  spedficaUy  otherwise 
agreed,  restrict  deliveries  of  poMrer  to  a 
purchaser  with  a  low  power  factor.  Such 
restriction  may  be  made  to  a  point  of 
debveiy  or  to  a  purchaser's  system  at 
any  time  that  the  average  leading  power 
factor  or  average  lagging  power  factor 
for  all  dasses  of  power  delivered  to 
such  point  or  to  sodi  system  is  below  7S 
percent 

2.  Orft^e  Grvdirt.  To  the  extent  duit 
BPA  is  enable  to  provide  fuU  service  to 
a  porcheser  daring  the  billing  month  as 
a  result  of  interruptions  in  service  due  to 
reaaoos  dtod  bi  the  Generel  Contract 
Provisions,  BPA  shall  a<4ust  the  diarges 
for  dioee  hows  for  billing  demand  ht 
such  purchaser  to  reflect  BPA's  inability 
to  provide  fall  service,  provided  such 
adjustment  is  ssandated  by  the 
purcheser's  power  selea  contract  The 
adjuslaeBt  is  provided  on  a  point  of 
delivery  besis.  To  compete  the 
adjustment  for  noncoinddentally  Ulled 
systeaaa,  BPA  shall  detamfaie  die 
moodily  damend  chaiga(s)  for  die 
point(s)  of  delivery  where  die  outage(s) 


occurred,  multiplying  by  the  number  of 
houn  of  outage,  and  divide  by  the  total 
number  of  hours  in  the  billing  montL 
For  coinddentally  billed  points  of 
delivery,  the  adjustment  shall  apply  on^ 
to  those  points  of  delivery  at  whkh  BPA 
was  unaole  to  provide  foU  service.  For 
partial  outages  (such  as  an  outage  on 
one  feeder  in  a  substation  with  several 
feeden),  BPA  shaU  determine  an 
equivalent  intenuptioD  in  order  to  anive 
at  the  number  of  lu>an  to  be  used  in  the 
calculation  of  the  credit 

3.  Low  Density  Discount  (LDD)—*. 
Basic  LDD  Principles.  A  predetermined 
discount  shall  be  applied  eadi  bUlli^ 
maoAi  to  the  charges  for  all  power 
purchased  under  me  Priority  Firm  Power 
rate  sdiedule  by  eligible  purchasen  as 
defined  to  section  b,  below.  Hie 
discount  shall  be  calculatad  on  en 
annual  basis  and  shall  become  effective 
widi  die  fint  billtog  period  hi  die 
calendar  year.  Retroactive  billiqg  for  the 
LDD  may  be  required  if  die  data  are  not 
available  by  the  January  billing  date. 
The  level  of  die  discount  shall  be 
determined  from  the  following  ratios: 

(1)  Ihe  purchaser's  total  electric 
energy  requirementa  during  the  previous 
calendar  year  (the  purcheser's  fibrm 
sales,  nonfirm  sales  to  firm  retail  kiads, 
sales  for  resale,  and  aseodated  loeses, 
but  eyfhiding  nonfirm  sales  to  nonfirm 
retail  londa,  such  as  btriler  loeds  served 
under  BPA's  eltemete  liid  policy) 
divided  by  the  value  of  the  purchaser's 
depredated  electric  plant  (exdocfing 
generation  plant)  at  the  end  of  such 
yeer,  end 

(2)  The  everege  number  of  oonaomera 
(aimual  and  seesonel  ooosumen  with 
residential,  industrtal,  oonunerdal,  and 
irrigatioa  aooounts,  but  exduding 
separately  billed  services  far  erater 
heeting,  electric  speoe  heeting,  and 
security  lights)  daring  the  previoos 
calendar  year  divided  by  the  mnnber  of 
pole  miles  of  distrfbution  line  at  die  end 
of  such  year.  DIstribation  lines  are 


defined  as  those  that  deUver  electric 
energy  from  a  substatioo  or  metering 
point,  at  a  voltage  of  34.5  kV  or  less,  to 
the  pobit  of  attadimeot  to  die 
consumer's  wiring  and  indude  primary, 
secondary,  and  service  facilities. 

These  calculations  shall  be  based  on 
date  provided  hi  the  purchaser's  annual 
financial  and  operathig  report  hi 
calculating  these  ratios,  BPA  shall  use 
data  pertaining  to  the  purohaaer's  entire 
electric  utility  system  within  the  region. 
Resulto  of  the  calculations  shall  not  be 
rounded. 

Customers  who  have  not  provided 
BPA  with  ell  four  requisite  pieces  of 
annual  data  (see  a.(l]  and  a.(2)  above) 
by  June  90  of  each  year  shaU  he 
declared  hieligible  for  the  LDD  effective 
widi  the  Jane  billing  period  for  that  jrear. 
BPA  shafi  extend  a  customei's  eligibility 
from  the  previous  year  throu^  the  June 
billing  period  of  the  following  year  epA 
shall  nudce  any  necessary  retroactive 
ajustmente  once  the  new  data  have  been 
processed.  If  no  data  have  been 
received  by  December  SI  for  the 
previous  calendar  year.  BPA  shall 
assume  that  the  utUity  did  not  qualify 
for  an  LDD  for  diatyear.  UJDs  issued 
from  January  1  to  June  30  shall  be 
assumed  to  have  been  in  error,  and  the 
utility  shall  be  billed  for  any  such 
discounte  issued. 

Revisions  to  tha  data  used  to  calculate 
the  amount  of  die  IJ)D  may  be  made  by 
the  purchaser  for  a  poiod  of  ap  to  2 
yean  from  the  first  day  to  which  the 
data  apply.  However,  such  revisions 
shall  not  apply  to  periods  when  the 
customer  was  ineligiMe  for  a  discount 
due  to  late  data  submission. 

b.  Eligibility  CHteria.  To  qualify  for  a 
discount  the  purdiaser  must  meet  afl 
sbc  of  die  following  eligibiUly  criteria: 

(1)  The  porchaser  mnst  aenre  as  an 
electric  u^ty  oflecing  power  for  resale; 

(2)  The  perchaeer  oniat  agree  to  pass 
the  benefito  of  the  discount  throogh  tc 
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the  peidiaser's  consumers  within  the 
regkm  served  by  BPA; 

(8)  The  perchaeer's  average  retail  rate 
for  the  reporting  year  enst  exceed  die 
average  Prtorify  Fkm  Power  rate  in 
effect  for  the  qualifyii^  period  by  10 
percent.  For  Calendar  Year  (CY)  1901. 
the  everege  Priority  Firm  Power  rate 
shall  be  the  average  of  the  17-89 
Preference  rate  for  0  months  and  the  PF- 
91  Preference  rate  for  3  months.  For  CY 
1992.  die  average  Priority  nrm  Power 
rate  shall  be  dte  PF-01  Preference  rate. 

(4)  The  purchaser's  kilowatthour-to> 
investment  ratio  (Ratio  3.a(l})  must  be 
less  than  100; 

(5)  The  piuchaser's  consumera-per- 
mile  ratio  (Ratio  3.a(2])  must  be  less 
than  12;  and 

(6)  The  purchaser  must  qualify  for  a 
discount  based  on  the  criteria  hi  section 
c  below. 

c.  Discounts.  The  pnrdiaser  shall  be 
awarded  die  greatest  discount  for  whidi 
that  purchaser  qnalifies.  The  disconnte 
and  die  quaHfying  criteria  for  those 
discounts  ere  bsted  below. 

(1)  lltree  percent  for  any  purchaser 
for  whom: 

(a)  The  kilowatdiour-to-faivestment 
ratio  is  equal  to  or  greater  than  25  but 
less  than  85;  or 

(b)  The  oonsumers-per-mile  ratio  is 
equal  to  or  greater  than  5  but  less  dien  7. 

(2)  Fhre  percent  for  any  pardmssrlsr 
whom: 

(a)  The  kilowatthour4o-investment 
ratio  is  equal  to  or  greater  than  15  but 
less  than  25;  or 

(b)  Hie  G(Misumers-per-ffiile  ratio  is 
equal  to  or  greater  than  3  but  less  than  5. 

(3)  Seven  percent  f(»  any  puixhaso- 
for  whom: 

(a)  The  kilowatthour-to-investment 
ratio  is  less  than  15;  or 

(b)  The  consumera-per-mile  ratio  is 
less  than  3. 

4.  Irrigation  Discount— a.  Basic 
Irrigation  Discount  Principles.  A 
discount  of  4.6  miOs  per  l^owatthour 
shall  be  applied  to  the  charges  for 
qualifiying  irrigation  energy  purdiased 
under  die  Priority  Ffrm  Power  and  New 
Resource  Firm  Power  rate  s^edules, 
during  die  bilBng  months  of  April 
dirough  October.  This  discount  shall  be 
applied  subsequent  to  calculation  of  the 
LDD,  if  applicable.  Any  energy  on  which 
the  migation  discount  is  daimed  shall 
be  metered  separately  by  the  Purchaser, 
and  used  exdusively  for  agricultural 
irrigation  or  drainage  pumping. 

b.  Qualifying  Energy  Purchases.  The 
qualifying  irrigation  energy  shall  be 
determined  as  follows: 

(1)  AH  irrtaation  energy  must  be  used 
exdusivefy  for  the  purpose  of  iiTigation 
and  drainage  pumping  on  agricultural 
land  and  be  moasured  at  Ae  end-use 


irrigation  customer's  awter.  Hhe 
discount  shall  af^ly  to  the  aieasured 
energy  ealas  at  die  end-ose. 

(2)  Energy  subject  to  die  disooant 
must  be  purchased  during  the  biUng 
mondis  of  April  through  October. 

(3)  Purchasen  of  exdiange  energy 
under  the  Residential  Purchase  and  Sale 
Agreement  (RPSA)  are  eligible  for  die 
irrigation  discount  for  the  portion  of 
their  irrigation  sales  qualifying  for  the 
exchange  under  the  RPSA  contracts. 
However,  if  the  purchaser  also 
purchases  energy  from  BPA  for  general 
requirements,  and  receives  an  iirigatioo 
discoimt  on  those  purchases,  a  second 
irrigation  discount  wHl  not  be  applied  to 
that  energy  through  the  RPSA  exchange. 
Therefore,  die  irrigation  discount  will 
not  be  applied  to  any  poriton  of  the 
purchaser's  irrigation  sales  qualifying 
for  the  RPSA  exchange  that  receives  die 
discount  as  a  general  requirements 
purchase. 

(4)  General  requirements  cnstomen 
are  eligible  for  an  irrigation  discomit  for 
a  poriton  of  their  irrigation  sales  equal 
to  the  share  of  their  total  sales  served  by 
BPA  ffrm  purchases  (i.e.,  total  irrigation 
and  drainage  pumping  sales  multifrfied 
by  BPA  billing  energy  for  Priority  Firm 
or  New  Resources  firm  purchases 
divided  by  the  total  fim  utility  system 
requiremento  for  the  bOHng  mondi). 

c.  Initial  Repm^ng  Requirements. 
Reqnesto  for  die  Irr^tioii  IKscount 
must  indude  die  following  information: 

(1)  to  receive  en  irrigation  discount  a 
purdiaser  must  file  a  request  for  the 
discount  with  its  local  BPA  Area  or 
District  office  by  April  1  each  year. 

(2)  In  the  request  the  purchaser  most 
cert^  diet  the  irrigation  oieisy  is  sold 
exchwively  for  use  to  irrigation  and 
drained  pimyiing  on  agricultural  land 
and  that  die  discoant  is  passed,  to  ita 
entirety,  to  die  irrigatian  consumer, 
regardless  of  whetiber  the  utility  has 
raised  ite  rates.  BPA  retains  the  right  to 
verify,  to  a  manner  satisfactory  to  the 
Administrator,  that  the  discounted 
energy  is  used  for  the  sole  benefit  of  the 
purcheser's  irrigation  load. 

d.  Annual  Reporting  Requirements. 
Purchasers  shall  submit  an  annual 
irrigation  report  to  their  local  BPA  Area 
or  District  office  to  order  to  receive  the 
irrigation  discount.  Purchasen  are 
required  to  report  information  related  to 
monthly  irrigation  energy  sales.  If  a 
utility  does  not  read  iU  irrigation  meters 
mondily,  the  utiUty  must  estimate  ite 
monthfy  irrigation  sales.  These 
estimates  shall  be  reviewed  by  YSPh 
area  and/or  district  offices.  Purchasen 
must  read  their  meten  widdn  3  working 
days  of  the  beginning  and  ending  of  the 
irrigation  discoant  period  (April- 
October),  to  order  to  qualify  for  the 


disooant  the  purchaser  must  submit  all 
data  to  Wfi  by  December  31  of  d>e 
calendar  year  to  which  the  sales 
occwred.  Irrigetion  reports  to  BPA  shall 
tochide  the  foUowii^  monthly 
information  for  the  rqmrtaag  period: 

(1)  Utility  n^ne  and  period  for  vrhich 
the  report  is  being  made; 

(2)  Total  irrigation  sales  and  total 
qualifying  irrigation  energy  sales  (to 
kilowatthoun)  by  month; 

(3)  total  qualifying  irrigation  sales  (to 
kilowatthoun)  by  month  under  400 
hoosepower.  for  exchanging  utitities; 

(4)  total  utility  firm  system 
requireraente  iot  othn  tium  full 
requirement  customen  by  month  (to 
kilowatthoun): 

(5)  Total  energy  porchesed  from  BPA 
under  the  Priority  Firm  or  New  Resource 
rate  by  month  to  lulowatthours;  and 

(6)  The  Purchaser  shall  list  each 
irrigaticm  and  drainage  account  number 
to  its  annual  report  and  whether  each 
irrigation  consumer  is  billed  monthly. 
biuMmthly,  or  seasonally.  If  the 
Purchaser  is  an  exchanging  utility,  the 
Purchaser  shall  also  identify  the  size  (in 
honepower}  of  die  connected  load  for 
each  active  account  A  utihty  asay 
submit  monthly  reports,  if  it  chooiees.  to 
that  case,  the  active  tist  of  aocounto 
should  be  indoded  to  the  last  monthfy 
report  submitted. 

5,  Coincidental  Billing.  Purchasen  of 
Priority  Finn  Power  and  New  Resource 
Firm  Poorer  shall  be  billed  on  a 
noncoioddental  demand  basis  for 
power  parchased  at  eadi  potot  of 
delivery  under  the  applicable  rete 
schedule(8)  unless  the  power  sales 
contract  specifically  provides  for 
coinddentel  deeund  billing  among 
particular  potote  of  delivery.  For  the 
purpose  of  these  rate  schedules  and 
GRSPs,  the  purdiaser's  noncotocidental 
demand  is  the  sum  of  the  hi^iest  houriy 
peak  demands  during  the  biding  month 
for  each  of  the  purchaser's  pomts  of 
delivery.  The  purchaser's  coinddental 
demand  is  the  highest  demand  for  the 
billing  month  calculated  by  summing,  for 
each  hour  of  every  day,  the  purchaser's 
demands  for  power  purchased  under  tlie 
applicable  rate  schedule  at  ail 
comcidentaUy  billed  potote  of  dehvery. 
See  the  Special  Provisions  ExhibiU  of 
die  Power  Sales  Coati^ct  GCP  E 17. 

6.  Conservation  Surcharge.  The 
Conservation  Surcliarge  fhall  be  a|^»lied 
monthly  and  shall  equal  10  pwcent  of 
the  customer's  totel  monthfy  charge  for 
all  power  purchased  under  each  rate 
schedule  subject  to  the  surcharge.  The 
PF.  CF,  and  NR  rate  schedules  are 
subject  to  the  conservation  Surcharge.  If 
only  a  portion  of  the  customer's  service 
area  is  subject  to  the  surcharge,  then  the 
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amount  of  the  rarcharge  thall  equal  10 
percent  of  the  total  charge  for  all  power 
purchaset  multiplied  by:  (a)  The  portion 
of  the  customer's  total  retaU  load  that  is 
subject  to  the  surcharge,  divided  by  (b) 
the  customer's  total  retail  load. 

D.  Billing-Related  Defittition»—\. 
Peak  Period.  The  Peak  Period  includes 
the  hours  from  7  a.m.  through  10  p.m.  on 
any  day  Monday  through  Saturday 
indusive.  There  are  no  exceptions  to 
this  definition:  that  is,  it  does  not  matter 
whether  the  day  is  a  normal  working 
day  or  a  hoUday.  Any  charges  based  on 
Peak  Period  hours  shall  be  computed 
starting  with  the  8  ajn.  meter  reading 
since  this  reading  applies  to  the  7 
o'clock  hour  (7  a.m.  to  8  a  jn.).  The  10 
p jn.  meter  reading  (for  the  9  p.m.  to  10 
p.m.  period]  is  the  last  meter  reading  of 
the  day  applicable  to  the  Peak  Period. 

2.  Offpeak  Period.  The  Offpeak  Period 
includes  all  hours  which  do  not  occur 
during  the  Peak  Period.  Thus,  the 
Of^ak  Period  consists  of  the  hours 
from  10  p.m.  to  7  a  jn..  Monday  through 
Saturday  and  all  hours  on  Sunday. 

Section  IV.  Other  Definitions 

A.  Computed  Requirements 
Purchasers — 1.  Designation  as  a 
Computed  Requirements  Purchaser.  A 
purchaser  sh^  be  designated  as  a 
computed  requirements  purchaser  if  it  is 
so  designated  pursuant  to  the  provisions 
of  its  power  sales  contract. 

When  a  purchaser  operates  two  or 
more  separate  systems,  only  those 
systems  designated  by  BPA  will  be 
covered  by  this  section. 

2.  Purpose  of  the  Computed 
Requirements  Designation.  Use  of  the 
computed  requirements  designation  is 
intended  to  assure  that  each  purchaser 
who  purchases  power  from  BPA  to 
supplement  its  own  firm  resources  will 
purchase  amounts  of  firm  capacity  and 
firm  energy  substantially  equal  to  that 
which  the  purchaser  would  otherwise 
have  to  provide  on  the  basis  of  normal 
and  prudent  operations. 

The  amount  of  capacity  and  energy 
required  for  normal  and  prudent 
operations  shall  be  determined  pursuant 
to  the  purchaser's  power  sales  contract 

E  Definitions  Relating  to  Nonfirm 
Energy  Decremental  Cost.  Unless 
otherwise  specified  in  a  contractual 
arrangement  decremental  cost  as 
applied  to  Nonfirm  Energy  transactions 
shall  be  defined  as: 

1.  All  identifiable  costs  (expressed  in 
mills  per  kilowatthour)  associated  with 
the  use  of  a  displaceable  thermal 
resource  or  end-user  load  with  alternate 
fuel  source  to  serve  a  purchaser's  load 
that  the  purchaser  is  able  to  avoid  by 
purchasing  power  from  BPA.  rather  than 


generating  the  power  itself  or  using  an 
altemateniel  source;  or 

2.  All  identifiable  costs  (expressed  in 
mills  per  kilowatthour)  to  serve  the  load 
of  a  displaceable  purchase  or  energy 
that  the  purchaser  is  able  to  avoid  by 
choosing  not  to  make  the  alternate 
energy  purchase. 

All  identifiable  costs  as  used  in  the 
above  definition  may  be  reduced  to 
reflect  costs  of  purchasing  BPA  energy 
such  as  transmission  costs,  losses,  or 
loopflow  constraints  that  are  agreed  to 
by  BPA  and  the  purchaser. 

C  NFRate  CAP—1.  Application  of  the 
NPRate  Cap.  The  NF  Rate  Cap  defines 
the  m"»i"»""  nonfirm  energy  price  for 
general  application.  At  no  time  shall  the 
total  price  for  nonfirm  energy,  including 
any  applicable  service  charges  or  rate 
adjustment  sold  under  any  appUcable 
rate  schedule  exceed  the  NF  Rate  Cap. 
The  level  of  the  NF  Rate  Cap  is  based 
on  formula  tied  to  BPA's  system  cost 
and  CaUfomia  fuel  costs.  The  NF  Rate 
Cap  applies  to  all  sales  of  nonfirm 
energy  under  any  applicable  rate 
schedule  for  a  12-year  period  beginning 
October  1, 1987. 

2.  Monthly  Notification  of  the  NFRate 
Cap.  Prior  to  the  beginning  of  a  calendar 
month  BPA  shall  perform  the 
calculations  contained  in  section  IV.C3 
of  these  GRSPs  to  determine  the 
effective  NF  Rate  Cap  for  that  calendar 
month.  BPA  is  obligated  to  provide 
advance  notification  of  the  NF  Rate  Cap 
level  to  purchasers  of  nonfirm  energy. 
BPA  may  waive  this  requirement  only  if 
BPA  does  not  intend  to  offer  nonfirm 
Energy  at  prices  above  BPA's  Average 
System  Cost  (BASC)  at  any  time  during 
a  month.  The  notification  will  be  given 
at  least  10  calendar  days  prior  to  the 
first  day  of  any  calendar  month  in  which 
the  NF  Rate  Cap  applies.  BPA  shall  also 
maintain,  on  file  for  public  review,  a 
record  of  the  NF  Rate  Cap  by  month 
throughout  the  period  the  cap  is  in 
effect 

3.  NFRate  Cap  Formula.  The  NF  Rate 
Cap  shaU  be  quel  to  the  greater  of  the 
following: 

a.  BASC:  or 

b.  BASC-t-.30(DEC-BASC) 

Where: 
BASC  »  BPA's  average  system  cost 

determined  by  dividing  BPA's  total 

system  costs  by  BPA's  total  syi tem  sales. 

For  tills  rate  pwiod  BASC  hai  been 

determined  to  be  2S.8  mills  per 

kilowatthour. 
DEC  >B  the  Decremental  Fuel  Cost  as 

determined  in  accordance  with  section 

IV.CS  of  these  GRSPs 

4.  Determination  of  BASC.  For 
purposes  of  determining  BASC  the 
following  definition  shall  apply: 


a.  K>A's  total  system  cosU  shall  be 
the  sum  of  all  BPA's  costs  forecasted  in 
each  general  rate  case  for  the  applicable 
rate  period,  including  total  transmission 
costs.  Federal  base  system  costs,  new 
resource  costs,  exchange  resource  costs, 
and  other  costs  not  specifically 
allocated  to  a  rate  pool,  such  as  section 
7(g)  costs. 

b.  BPA's  total  annual  system  sales 
shall  be  the  sum  of  all  BPA's  system  firm 
and  nonfirm  sales  forecasted  each 
general  rate  case  for  the  applicable  test 
period. 

BASC  shall  be  redetermined  in  each 
subsequent  general  rate  case  according 
to  the  above  formula  and  will  be  in 
effect  for  the  entire  rate  period  over 
which  the  rates  are  in  effect 

5.  Determination  of  Decremental  Fuel 
Cosl,  The  Decremental  Fuel  Cost  shall 
be  determined  monthly  by  BPA.  For 
purposes  of  calculating  the  NF  Rate  Cap, 
a  weighted  average  of  gas  and 
petroleum  prices  for  Caiifomia  will  be 
used  for  approximately  decremental  fuel 
costs.  Tie  monthly  decremental  fuel 
cost  shall  be: 

a.  The  sum  of: 

(1)  The  average  Caiifomia  price  for 
gas  determined  by  multiplying  the 
monthly  gas  use  (WGU)  developed 
pursuant  to  section  IV.CJ.a  times  the 
monthly  Caiifomia  gas  price  (MGP) 
determined  ptusuant  to  section  IV.Ce 
rounded  to  the  nearest  tenth  of  a  mill: 
and 

(2)  The  avernge  Caiifomia  price  for 
petroleum  determined  by  multiplying  the 
monthly  petroleiun  use  (WOU) 
developed  pursuant  to  section  IV.C.8.b 
times  the  monthly  Caiifomia  petroleum 
price  (MOP)  determined  pursuant  to 
section  IV.C.7  rounded  to  the  nearest 
tenth  of  a  mill. 

b.  Divided  by  the  sum  of  the  WGU 
and  WOU  developed  in  sections 

IV.C  J.a  and  b,  respectively,  rounded  to 
the  nearest  tenth  of  a  mill. 

6.  Caiifomia  Gas  Price 

The  MGP  for  purposes  of  calculating 
the  decremental  cost  component  of  the 
rate  cap  shall  based  on  the  following 
formula: 


MOP 


AOP'HOP 
10 


Where: 
AGP-The  average  gas  price  for  Caiifomia 
electric  utility  planU  expressed  in  cents 
per  million  Btu  as  reported  in  the  most 
recent  monthly  issue  ol  Electric  Power 
Monthly  (EPM)  published  by  the  Bnetgy 


F«dw«l  Regiater  /  Vol.  56.  No.  25  /  Wednesday.  Febraary  8.  1991  /  Notices 


4113 


Information  Administiatiaii  (EIA).  UJ3. 
Departoieat  of  Energy.  Prices  shall  be 
rounded  to  the  nearest  ooe-lenth  of  a 
cent 
HGP«71ie  historical  lelationshlp  between 
gas  prices  in  the  effective  month  of  the 
NF  Rale  Cap  (month  t)  and  die  month  fai 
which  the  gas  pitees  are  reported  in  Q^ 
(month  r)  using  the  following  procedures: 

a.  Summing  all  CaKfbmia  gas  prices, 
expressed  in  the  nearest  one-tenth  of  a 
cent  per  milHon  Btu,  reported  fai  EPM  for 
month  for  the  years  beginning  with 
calendar  jrear  1962  up  to  and  including 
the  prior  calendar  jrear.  The  sum  of  the 
historical  monthly  Caiifomia  gas  prices 
shall  be  divided  by  the  number  of  years 
for  which  MGPs  were  reported  and 
rounded  to  the  nearest  one-tenth  of  a 
cent. 

b.  Summing  all  Caiifomia  gas  prices, 
expressed  in  the  nearest  one-tenth  of  « 
cent  per  million  Btu.  reported  in  VPM  for 
monUi  r  for  the  years  beginning  with 
calendar  year  1982  up  to  and  including 
the  prior  calendar  year.  The  sum  of  the 
historical  monthly  California  gas  prices 
shall  be  divided  by  the  ntunbo-  of  years 
for  which  MGPs  were  reported  and 
rounded  to  the  nearest  one-tenth  of  a 
cent 

a  Dividing  the  average  monthly 
California  gas  price  in  a  above,  by  the 
average  monthly  Caiifomia  gas  price  in 
b  above,  and  rounding  to  die  nearest 
one-tenth,  or  three  si^iificant  places. 

10= The  factor  for  converting  gas 
prices  states  in  cents  per  million  Btu  to 
mills  per  kWh.  The  factor  assumes  a 
heat  rate  of  10,000  Btu  per  kilowatdiour. 

7.  Caiifomia  Petroleum  Price.  The 
MOP  for  purposes  of  cakulating  the 
decremental  cost  component  of  the  rate 
cap  shall  based  on  the  following 
fomula: 


MOP: 


AOP'HOT 


Where: 

AOP=11)e  last  available  average  oil  price 
for  Caiifomia  electric  utility  plants 
expresed  in  oenia  per  million  Btu 
reported  in  EPM  pubhfhed  by  the  EIA. 
U.S  Department  of  Energy.  Prices  shall 
be  rounded  to  the  nearest  one-tenth  of  a 
cent. 

HOP'The  historiGal  relatioiishlp  between 
petroleum  prices  ia  the  effective  ntionth 
erf  the  NF  Rate  Cap  (BRndi  t)  and  die  last 
month  in  wUch  dw  petroleum  prices  are 
reported  in  EPM  (mondi  r)  using  die 
fdlowing  procedures: 

a.  Summing  all  Caiifomia  petrolemi 
prices,  expressed  in  ttie  nearest  one- 
tenth  of  a  cent  per  miUkn  Btu,  reported 


fa)  EPM  for  month  t  for  the  years 
beginning  with  calendar  year  1982  up  to 
and  including  the  prior  calendar  year. 
The  sum  of  ^e  historical  monthly 
Caiifomia  petroleum  prices  shall  be 
divided  by  the  number  of  years  for 
which  monthly  petroleiun  prices  were 
reported  and  rounded  to  the  nearest 
one-tenth  of  a  cent 

b.  Summing  all  Caiifomia  petroleum 
prices,  expressed  in  the  nearest  one- 
tenth  of  a  cent  per  million  Btu,  reported 
in  EPM  for  month  t  for  the  years 
beginning  with  calendar  year  1982  up  to 
and  including  the  prior  calendar  year. 
Hie  sum  of  ^e  historical  monthly 
Caiifomia  petroleum  prices  shall  be 
divided  by  the  number  of  years  for 
which  monthly  petroleum  prices  were 
reported  and  rounded  to  the  nearest 
one-tenth  of  a  cent 

c.  Dividing  the  average  monthly 
California  petroleum  price  in  a.  above, 
by  the  average  monthly  Caiifomia 
petroleum  price  in  b.  above,  and 
rounding  to  the  nearest  one-tenth  of  a 
percent  or  three  significant  places. 

10= The  factor  for  converting 
petroleum  prices  stated  in  cents  per 
million  Btu  to  mills  per  kWh.  The  factor 
assumes  a  heat  rate  of  10,000  Btu  per 
kilowatthour. 

8.  Weighting  Factors.  For  purposes  of 
determining  California  fuel  prices  for  the 
month,  gas  and  petroleum  prices  will  be 
weighted  based  on  California's 
historical  use  of  these  two  alternative 
fuels. 

a.  Historical  Gas  Use  in  California. 
The  following  formula  shall  be  used  to 
determine  the  weighting  factor  for  gas 
prices  (WGU). 

WGU=CGU*HGU. 

Where: 
ecu  =  die  monthly  net  gas-fired 

Sneration.  expressed  ia  gigawattboura. 
r  Caiifomia  in  die  most  recent  montlily 
issue  of  EPM  published  by  the  EIA.  VS. 
Department  of  Energy. 
HGU^Tbe  historical  relationship  between 
gas  oonsanptions  in  die  effective  mondi 
of  die  NF  Rale  Cap  (raoDdi  t)  and  die 
month  for  which  gas  consumptioa  is 
reported  in  EPM  (nundi  r)  using  die 
following  procedures: 

(1)  Summing  the  reported  net-gas  fired 
generation  for  Csdifomia,  expressed  in 
gigawatthours,  from  EPM  for  month  t  for 
the  years  beginning  with  calendar  year 
1982  up  to  and  indnding  the  prior 
calendar  year,  llie  sum  of  California's 
historical  mtmthly  consumption  shall  be 
divided  by  the  number  of  years  for 
which  gas  consumption  was  reported 
and  rounded  to  the  nearest 
gigawatthour. 

(2)  Summing  the  reported  net  gas-fired 
generation  for  Caiifomia,  expressed  in 
gigawatthours,  from  EFM  for  month  r  for 


the  years  beginning  with  calendar  year 
1982  up  to  and  including  the  prior 
calendar  year.  The  sum  of  California's 
historical  monthly  consumption  shall  be 
divided  by  the  number  of  years  for 
which  gas  consumption  was  reported 
and  rounded  to  the  nearest 
gigawatthour. 

(3)  Dividing  the  average  consumption 
of  gas  in  Caiifomia  for  the  month  I  as 
determined  in  (1)  above  by  the  average 
consumption  of  gas  for  the  month  r  as 
determined  in  (2)  above  and  rounding  to 
the  nearest  one-tenth,  or  three 
significant  places. 

b.  Historical  Petroleum  Use  in 
Caiifomia.  The  following  formula  shall 
be  used  to  determine  the  weighting 
factor  for  petroleum  prices  (WOU): 

WOU=COU*HOU. 

Where: 
COU=The  monthly  net  petrolewn-nred 
generation,  expressed  in  gigewalthovrs, 
in  California  in  the  most  recent  monlMy 
issue  of  EPM  published  by  die  EIA.  U.S. 
Department  of  Energy. 
HGU=Tbe  historical  relabonstiip  lielween 
petroleum  consumptions  in  the  efledive 
month  of  die  NF  Rate  Cap  (month  t)  and 
the  month  for  which  petroleum 
consumption  is  reported  in  EFM  (month 
r)  using  the  following  procedures: 

(1)  Summing  the  reported  oet- 
petroleum  generation  for  Cahfomia, 
expressed  in  gigawatthours,  from  EPM 
for  month  t  for  the  years  beginning  with 
calendar  year  1962  up  to  and  including 
the  prior  calendar  year.  The  sura  of 
California's  historical  monthly 
consumption  shall  be  divided  by  the 
number  of  yean  for  wfaidi  petroleum 
consumptioa  was  reported  and  rounded 
to  the  nearest  gigawatthour. 

(2)  Summing  the  reported  net- 
petroleum  generation  for  Caiifomia, 
exfHessed  in  gigawatthours,  from  EPM 
for  month  for  the  years  beginning  with 
calendar  year  1982  up  to  and  including 
the  prior  calendar  year.  The  sum  of 
California's  hisotircal  monthly 
consumption  shall  be  divided  by  the 
number  of  years  for  which  petroleum 
consumption  was  reported  and  rounded 
to  the  nearest  gigawatthour. 

(3)  Dividing  the  average  consumption 
of  petroleimi  in  Caiifomia  for  the  month 
t  as  determined  in  (1)  above  by  the 
average  consumption  of  petroleum  for 
the  month  or  as  determined  in  (2)  above 
and  rounding  to  the  nearest  one-tenth, 
or  three  significant  places. 

D.  Determination  of  BPA 's  Average 
System  Cost  For  purposes  of 
determining  BASC,  the  following 
definition  shall  apply: 

1.  BPA's  total  system  costs  shall  be 
the  sum  of  all  BPA's  costs  forecasted  in 
each  general  rate  case  for  the  applicable 
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rate  period.  Including  total  tranamission 
costa.  Federal  baae  aystem  coata.  new 
reaource  coata,  exchange  reaource 
coata,  and  other  coata  not  apeciflcally 
allocated  to  a  rate  pool  auch  aa  aection 
7[g]  costa. 

2.  BPA's  total  annual  ayatem  aalea 
ahall  be  the  sum  of  all  BPA'a  syatem  firm 
and  nonfinn  sales  forecasted  in  each 
general  rate  caae  for  the  applicable  teat 
period. 

BASC  ahall  be  redetermined  in  each 
aubaequent  general  rate  case  according 
to  the  above  formula  and  will  be  in 
effect  for  the  entire  rate  period  over 
which  the  ratea  in  effect. 

Section  V.  Application  of  Rates  Under 
Special  Circumstances 

A.  Energy  Supplied  for  Emergency 
Use.  A  purchaser  taking  Priority  Finn  or 
New  Resource  Firm  Power  shall  pay  in 
accordance  with  the  Nonfinn  Energy 
rate  schedule,  NF-01,  and  Emergency 
Capacity  rate  achedule,  CE-91.  for  any 
electric  energy  or  capacity  which  haa 
been  aupplied; 

1.  For  use  during  an  emergency  on  the 
purchaaer's  system,  or 

2.  Following  an  emergency  to  replace 
energy  secxuvd  from  aources  other  than 
BPA  during  such  emergency. 

Mutual  emergency  assistancve  may, 
however,  be  provided  and  payment 
therefore  settled  under  exchange 
agreementa. 

B.  Construction,  Test  and  Start-Up. 
and  Station  Service.  Power  for  the 
purpoae  of  conatniction.  teat  and  start- 
up, and  atation  service  ahall  be  made 
available  to  eligible  purchasers  under 
the  Priority  Firm  and  New  Resource 
Firm  Power  Rate  Schedules.  Such  power 
muat  be  uaed  in  the  manner  specified 
below: 

1.  Power  sold  for  construction  ia  to  be 
uaed  in  the  conatniction  of  the  project 

2.  Power  aold  for  test  and  start-up 
may  be  uaed  prior  to  commercial 
operation  both  to  bring  the  project  on 
line  and  to  enaure  that  the  project  ia 
working  properly. 

3.  Power  aold  for  atation  aervice  may 
be  purchaaed  at  any  time  following 
commercial  operation  of  the  project 
Station  aervice  power  may  be  uaed  for 
project  start-up,  project  shut-down, 
normal  plant  operationa.  and  operationa 
during  a  plant  ahut-down  period. 

1  Application  of  Rate*  During  Initial 
C,     ation  Period— Transitional 
Service— 1.  Eligibility  for  Transitional 
Service.  For  an  initial  operating  period. 
aa  apedfied  in  the  power  salea  contract 
beginning  with  the  commencement  of 
operation  of  a  new  induatrial  plant  a 
major  addition  to  an  exiating  plant  or 
reactivation  of  an  exiating  plant  or 
important  part  thereof,  BPA  may  agree 


to  bill  the  purchaser  in  accordance  with 
the  proviaions  of  this  section.  This 
section  shall  apply  to  both: 

a.  DSla  having  new,  additional  or 
reactivated  plant  facilities,  and 

b.  Utility  purchasers  serving  induatrial 
purchaaera  with  power  purchased  £rom 
BPA.  BPA  will  provide  tranaitional 
service  to  utilities  for  only  those 
industrial  loads  for  which  the  demand 
can  be  separately  metered  by  the  utility 
and  recorded  on  a  daily  basis. 

2.  Calculation  of  the  Daily  Demand.  If 
the  purchaser  requests  billing  on  a  Daily 
Demand  basis  pursuant  to  its  power 
sales  contract  and  if  BPA  agreea  to  such 
billing,  the  billing  demand  for  the  billing 
month  shall  be  the  average  of  the  Daily 
Demands  as  adjusted  for  power  factor. 

Demand  for  each  day  shall  be  defined 
as  100  percent  of  the  Measured  Demand 
for  the  day  (regardless  of  whether  such 
Measured  Demand  occurs  during  the 
Peak  Period  or  the  Offpeak  Period). 

3.  Billing  for  Transitional  Service. 
Utilitiea  receiving  transitional  service 
shall  provide  BPA  with  Daily  Demand 
information  for  the  industrial  consumer 
for  whom  transitional  service  is 
provided.  To  compute  the  power  bill  for 
the  point  of  delivery  which  includes  the 
load  being  served  with  transitional 
service.  BPA  shall,  at  its  discretion, 
either 

a.  Determine  the  demand  for  the 
pertinent  point  of  delivery  without  the 
induatrial  load  and  then  add  the  average 
daily  demand  for  such  induatrial  load:  or 

b.  Bill  the  entire  point  of  delivery  on  a 
daily  demand  basis. 

Daily  demand  billing  shall  not  affect 
the  level  fo  any  curtailment  charge  or 
energy  charge  aaaessed  by  BPA. 

D.  Changes  in  a  DSI's  BPA  Operating 
Level  If  a  DSI  requests  a  waiver 
regarding  the  notice  requirements 
specified  in  the  DSI's  power  aalea 
contract  for  a  voluntary  change  in  its 
BPA  Operating  Level  and  if  BPA  does 
not  grant  the  waiver,  or  if  the  DSI  fails 
to  give  notice  of  such  a  change  and  does 
not  request  a  wiaver,  the  DSI  shall  be 
billed  aa  if  no  notice  haa  been  provided 
until  such  time  as  the  number  of  days  in 
the  notice  period  have  passed.  If, 
however.  BPA  agreea  to  waive  the 
notice  requirement  the  power  bill  shall 
reflect  the  requested  changes  as  of  the 
requested  effective  date  specified  in  the 
notice  or.  at  BPA's  discretion,  a  date  of 
BPA's  choosing  within  the  notice  period. 

E.  Restriction  of  Deliveries.  Deliveries 
of  capacity  or  energy  to  any  purchaser 
may  be  restricted  when  operation  of  the 
facilities  uaed  by  BPA  to  aerve  auch 
purchaser  ia: 

1.  auapended, 

2.  interrupted. 

3.  interfered  with. 


4.  curtailed,  or 

5.  restricted,  by  the  occurrence  of  any 
condition  described  in  the 
Uncontrollable  Forces  or  Continuity  of 
Service  sections  of  the  General  Contract 
Provisions  of  the  power  sales  contract. 

Section  VI.- Billing  Information 

A.  Determination  of  Estimated  Billing 
Data.  If  the  amoimts  of  capacity,  energy, 
or  the  eo-minute  integrated  demands  for 
energy  purchased  from  BPA  muat  be 
estimated  from  data  other  than  metered 
or  scheduled  quantities,  historical 
patterns,  and  pertinent  weather  data, 
BPA  and  the  purchaser  will  agree  on 
billing  data  to  be  uaed  in  preparing  the 
bill.  If  the  parties  cannot  agree  on 
estimated  billing  quantities,  derived  by 
any  methods  a  determination  binding  on 
both  parties  shall  be  made  in 
accordance  with  the  arbitration 
provisions  of  the  power  sales  contract 

B.  Load  Shift  and  Outage  Reports, 
Load  shift  and  outage  reports  must  be 
submitted  to  BPA  within  4  days  of  the 
corresponding  load  shift  or  outage. 
Reports  may  be  made  by  telephone, 
mail,  or  other  electronic  processes 
where  available.  If  cusotmer  reports  are 
not  received  in  a  timely  manner,  BPA 
has  the  option  to  withhold  load  shift  or 
outage  credit. 

C.  Billing  for  New  Large  Single  Loads. 
Any  BPA  cuatomer  whose  actual  firm 
load  includes  one  or  more  New  Large 
Single  Loads  (NLSL)  ahall  be  billed  for 
the  NLSL(s)  at  the  New  Resource  Firm 
Power  Rate.  The  power  requirements 
associated  with  the  NLSL  shall  be 
establiahed  in  a  manner  consistent  with 
the  provisions  of  this  section. 

The  purchaser  shall  warrant  to  BPA 
that  NLSLa  are  separately  metered.  The 
metering  must  include  provisions  for 
determining: 

1.  The  NLSL  demand  during  BPA's 
diiunal  capacity  billing  periods. 

2.  The  NLSL  energy  during  BPA'a 
energy  billing  periods,  and 

3.  The  NLSL  reactive  energy  for  the 
billing  month. 

The  design  for  the  metering  equipment 
for  the  NLSL  must  be  approved  by  BPA. 
Testing  and  inapectiona  of  such  metering 
installations  ahall  be  as  provided  in  the 
General  Contract  Provisions. 

On  a  monthly  basis,  each  purchaser  of 
New  Resource  Firm  Power  shall  report 
to  BPA  the  quantity  of  power  used  by 
the  NLSL  during  the  purchaser's  billing 
period.  Data  provided  to  BPA  by  the 
purchaser  must  be  submitted  to  BPA 
within  2  normal  woridng  days  of  the 
date  the  purchaser  read  the  meters.  BPA 
may  elect  to  adjust  the  NLSL  data  for 
losses  from  the  point  of  metering  to  the 
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closest  BPA  point  of  delivery  for  the 
piuxihaser. 

D.  Determination  of  Measured 
Demand.  1.  For  points  of  delivery  with 
fully  operational  metering  under  the 
Revenue  Metering  System  (RMS), 
demand  shall  be  measured  form  0000 
hours  on  the  first  day  of  the  billing 
period  through  2400  hours  on  the  last 
day  of  the  billing  period. 

2.  For  points  of  delivery  that  do  not 
have  RMS  metering,  demand  shall  be 
measured  from  0000  hours  on  the  first 
complete  (24  hour)  day  of  the  available 
metering  data  through  2400  hours  on  the 
last  complete  day  of  the  available 
metering  data.  Billing  demand  will  be 
determined  from  the  period  of  available 
metering  data  that  most  closely  matches 
the  official  billing  period  of  the 
customer. 

E.  Determination  of  Measured  Energy. 
1.  For  points  of  delivery  with  fully 
operational  metering  under  RMS,  energy 
shall  be  measured  from  0000  hours  on 
the  first  day  of  the  billing  period  through 
2400  hours  on  the  last  day  of  the  billing 
period. 

2.  For  points  of  delivery  that  do  not 
have  RMS  metering,  measured  energy 
shall  be  the  quantiy  of  usage  recorded 
on  the  meter  between  the  meter 
readings. 

F.  Billing  Month.  Meters  normally  will 
be  read  and  bills  computed  at  intervals 
of  1  month.  A  month  is  defined  as  the 
interval  between  scheduled  meter- 
reading  dates.  The  billing  month  will  not 
exceed  31  days  in  any  case.  While  it 
may  be  necessary  to  read  meters  on  a 
day  other  than  the  scheduled  meter- 
reading  date,  for  determination  of  billing 
damand,  the  billing  month  will  cease  at 
2400  hours  of  the  last  scheduled  meter- 
reading  date.  Schedules  will  be  pre- 
determined. The  customer  must  give  30 
days  notice  to  request  a  change  to  the 
schedule. 

G.  Payment  of  Bills.  Bills  for  power 
shall  be  rendered  monthly  by  BPA. 
Failure  to  receive  a  bill  shall  not  release 
the  purchaser  from  liability  for  payment 
Bills  for  amounts  due  BPA  of  $50,000  or 
more  must  be  paid  by  direct  wire 
transfer;  customers  who  expect  that 
their  average  monthly  bill  will  not 
exceed  $50,000  and  who  expect  special 
difficulties  in  meeting  this  requirement 
may  request,  and  BPA  may  approve,  an 
exemption  from  this  requirement.  Bills 
for  amounts  due  BPA  under  $50,000  may 
be  paid  by  direct  wire  transfer  or  mailed 
to  the  Bonneville  Power  Administration. 
P.O.  Box  6040.  Portland,  Oregon  97228- 
6040,  or  to  another  location  aa  directed 
by  BPA.  The  procedures  to  be  followed 
in  making  direct  wire  transfers  will  be 
provided  by  the  Office  of  Financial 
Management  and  updated  as  necessary. 


1.  Computation  of  Bills.  Demand  and 
energy  billings  for  power  purchased 
under  each  rate  schedule  shall  be 
rounded  to  whole  dollar  amounts,  by 
eliminating  any  amount  which  is  less 
than  50  cents  and  increasing  any 
amount  from  50  cents  through  99  cents 
to  the  next  higher,  dollar. 

2.  Estimated  Bills.  At  its  option,  BPA 
may  elect  to  render  an  estimated  bill  for 
that  month  to  be  followed  at  a 
subsequent  billing  date  by  a  final  bill. 
Such  estimated  bill  shall  have  the 
validity  of  and  be  subject  to  the  same 
payment  provisions  as  a  final  bill. 

3.  Due  Date.  Bills  shall  be  due  by 
close  of  business  on  the  20th  day  after 
the  date  of  the  bill  (due  date).  This 
requirement  holds  also  for  revised  bills 
(see  section  6  below).  Should  the  20th 
day  be  a  Saturday,  Sunday,  or  holiday 
(as  celebrated  by  the  purchaser),  the  due 
date  shall  be  the  next  following  business 
day. 

4.  Late  Payment  Bills  not  paid  in  full 
on  or  before  close  of  business  on  the  due 
date  shall  be  subject  to  a  penalty  charge 
of  $25.  In  addition,  an  interest  charge  of 
one/twentieth  percent  (0.05  percent) 
shall  be  applied  each  day  to  the  sum  of 
the  unpaid  amount  and  the  penalty 
charge.  This  interest  charge  shall  be 
assessed  on  a  daily  basis  until  such  time 
as  the  unpaid  amount  and  penalty 
charge  are  paid  in  full. 

Remittances  received  by  mail  will  be 
accepted  without  assessment  of  the 
charges  referred  to  in  the  preceding 
paragraph  provided  the  postmark 
indicates  the  payment  was  mailed  on  or 
before  the  due  date.  Whenever  a  power 
bill  or  a  portion  thereof  remains  unpaid 
subsequent  to  the  due  date  and  after 
giving  30  days'  advance  notice  in 
writing,  BPA  may  cancel  the  contract  for 
service  to  the  purchaser.  However,  such 
cancellation  shall  not  affect  the 
purchaser's  liability  for  any  charges 
accrued  prior  thereto  under  such   - 
contract 

5.  Disputed  Billings.  In  the  event  of  a 
disputed  billing,  full  payment  shall  be 
rendered  to  BPA  and  the  disputed 
amount  noted.  Disputed  amounts  are 
subject  to  the  late  payment  provisions 
specified  above.  BPA  shall  separately 
account  for  the  disputed  amount.  If  it  is 
determined  that  the  purchaser  is  entitled 
to  the  disputed  amount  BPA  shall 
refund  the  disputed  amount  with 
interest  as  determined  by  BPA's  Office 
of  Financial  Management. 

BPA  retains  the  right  to  verfiy,  in  a 
manner  satisfactory  to  the 
Administrator,  all  data  submitted  to 
BPA  for  use  in  the  calculation  of  BPA's 
rates  and  corresponding  rate 
adjustments.  BPA  also  retains  the  right 
to  deny  eligibility  for  any  BPA  rate  or 


corresponding  rate  adjustment  until  all 
submitted  data  have  been  accepted  by 
BPA  as  complete,  accurate  and 
appropriate  for  the  rate  or  adjustment 
under  consideration. 

6.  Revised  Bills.  As  necessary,  BPA 
may  render  a  revised  bill. 

a.  If  the  amount  of  the  revised  bill  is 
less  than  or  equal  to  the  amount  of  the 
original  bill  the  revised  bill  shall 
replace  all  previous  bills  issued  by  BPA 
that  pertain  to  the  specified  customer  for 
the  specified  billing  period  and  the 
revised  bill  shall  have  the  same  date  as 
the  replaced  bill. 

b.  If  a  revision  causes  an  additional 
amount  to  be  due  BPA  or  the  specified 
customer  beyond  the  amount  of  the 
original  bill,  a  revised  bill  will  be  issued 
for  the  difference  and  the  date  of  the 
revised  bill  shall  be  its  date  of  issue. 

Issued  in  Portland,  Oregon,  on  January  25, 
1991. 

Steven  G.  Hickok. 

Acting  Administrator. 

[FR  Doc  91-2679  Filed  2-5-^;  8:45  am) 

■HUNQ  CODE  MSO-Ot-H 


Energy  Information  Administration 

Agency  Information  CoHectiona  Under 
Preview  t>y  the  Office  of  Management 
and  Budget 

aoency:  Energy  Information 
Administration,  DOE. 

action:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(8)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMp)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511,  44  U.S.C.  3501  et  seg.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h]  of  the  Paperwork 
Reduction  Act  nor  management  and 
prociirement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC);  (2)  Collection  numberfs);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request  e.g..  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation.  i.e., 
mandatory,  voluntary,  or  required  to 
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obtain  or  retain  benefit  (8)  Affected 
public  (9)  An  ettimate  of  the  number  of 
respondents  per  report  period:  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response:  (12)  The 
estimated  total  annual  respondent 
burden:  and  (IS)  A  brief  abstract 
describing  the  proposed  collection  and 
th<>  respondents. 

OMWt:  Comments  must  be  filed  by 
March  8.  ISIOl.  If  you  anticipated  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3064.  (Also, 
please  notify  the  QA  contact  Usted 
below.) 


Issued  in  Washington.  DC,  )anii«ry  1, 1991. 
YvoBBS  M.  Wslin|)i 

Director,  Statistical  Standonb,  Energy 

Information  AdmMwtration. 

[FR  Doc  91-2847  Rled  2-5-91;  8:45  am) 


:  Direct  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  720  Jackson  Place.  NW., 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 


OF  faUVAMT  IMTmMLS  OOWTACT:  Jay 

Casselberry,  Office  of  Statistical 
Standards,  (EI-73).  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
tdephooad  at  (202)  566-2171. 


rANV  WroWMATIOM.  The 

energy  information  collection  submitted 
to  OMB  for  review  was: 

I.  Ensigy  Information  Administration. 
2.EIAr-878. 

3.1906-0181. 

4.  Dally  Motor  Gasoline  Price  Survey. 

5.  Resinstatement 

6.  Daily. 

7.  Mandatory. 

&  Businesses  or  other  for  profit 
9. 200  reepondenta. 
10. 2S0  respoosea. 

II.  seoi  hours  per  response  (2 
minutes). 

12. 1.667  hours. 

13.  EIA-878,  a  daily  telephone  survey, 
%vill  be  osed  to  coflect  information  on 
the  cash  price  of  self-serve,  unleaded 
regular  gasoUne  on  a  daily  basis.  Data 
will  be  nsed  by  the  EIA  to  monitor 
prices  during  dte  Kfiddle  East  crisis. 
Respondents  wlO  be  companies  that 
own  retail  motor  gasoline  stations. 

Statutoiy  Antkirilir:  Sm.  M^).  S(b).  13(b). 
and  52.  Pub.  L  99-275,  Fodsrsl  Energy 
Administration  Act  of  1974. 15  U.S.C.  784(81. 
784(b).  772(b).  and  TQOl 
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January  2iL  1901. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Ulinob  Power  Co. 
[Docket  Ma  ER91-223-000) 

Take  notice  that  on  January  22, 1991. 
Illinois  Power  Company  (the 
"Company")  tendered  for  filing 
proposed  changes  in  the  following  rate 
schedule: 

Rate  Schedule  FERC  No.  116. 
applicable  to  the  IDinois  Municipal 
Electric  Agency. 

The  Company  is  filing  Amendment 
No.  2  to  the  Power  Coordination 
Agreement  between  Illinois  Power  and 
UUnois  Municipal  Electric  Agency 
(IMEA):  an  Agreement  to  Terminate 
between  the  Company  and  the  City  of 
Highland;  and  an  Interim  Operating 
Agreement  between  Illinois  Power  and 
IMEA.  The  three  agreements  do  not 
provide  for  a  rate  ixu:rea8e  to  IMEA  or 
the  aty  of  Highland. 

The  (Company  with  the  concurrence  of 
the  IMEA  and  Hi^iland  requests  that 
the  Commission  grant  a  waiver  of  its 
notice  requirement  pursuant  to  1 35.11  of 
the  Commission's  regulations  and  allow 
the  filing  to  become  effective  on  March 
1. 1991,  without  suspension  to  achieve 
the  effective  date  requested  by  the 
Parties. 

Copies  of  this  filing  were  served  upon 
Illinois  Municipal  Bectric  Agency,  the 
City  of  Highland  and  the  nUnois 
Commerce  Commission,  Springfield. 
Dllnois. 

Conunent  data:  Pebroary  11, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

2.  Monottgahela  Powat  Co. 

(Dockst  No.  BR91-211-000] 

Take  notice  that  on  January  23. 1991, 
Monongahela  Power  Company  tendered 
for  filing  a  copy  of  a  settlement 
agreement  covering  the  rates  filed  in  this 
docket  and  executed  by  the  Harrison 
Rural  Electrification  Association.  Inc. 


Comment  date:  February  12, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PubUc  Service  Coovaay  of  Celocado 

[Docket  No.  BR91-219-eOO] 

Take  notice  that  on  January  17, 1991. 
Public  Service  Company  of  Colorado 
(PSCC)  tendered  for  filing  a  revised 
electric  tariff  for  firm  and  non-firm 
transmission  service  to  serve  the  United 
States  Department  of  Energy  Western 
Area  Power  Administration  (WAPA), 
PSCC  states  that  this  tariff  is  designed 
to  supersede  the  tariffs  contained  in 
FERC  Electric  Tariff  Nos.  7  and  1& 

PSCC  proposes  an  effective  date  of 
December  31. 1990. 

Comment  date:  February  11, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Peoples  Electric  Cocqierative 

[Docket  Na  BR81-221-00(q 

Take  notice  that  People's  Electric 
Cooperative,  on  January  17, 1991, 
tendered  for  filing  proposed  changes  in 
its  FERC  Rate  Schedule  No.  1.  People's 
proposes  to  amend  appendix  A  of  its 
Transmission  Service  Agreement  with 
the  Chickasaw  Tribal  Utility  Authority 
(CTUA)  to  provide  for  an  additional 
delivery  point  This  change  reflects  an 
agreement  between  the  parties. 

Copies  of  the  filing  were  served  upon 
Chickasaw  Tribal  Utility  Authority. 
Ada.  Oklahoma,  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  February  11. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northern  Imfiana  PubUc  Service  Co. 
[Docket  No.  ER91-22(Mn01 

Take  notice  that  on  January  17, 1991, 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana)  tendered 
for  filing  as  initial  rate  sdiedules. 
Service  Schedule  L  and  Service 
Schedule  M  and  tendered  for  filing  as  an 
amendment  to  its  Rate  Schedules,  the 
Ninth  Supplemental  Agreement  to  the 
Interconnection  Agreement  with  the 
Wabash  Valley  Power  Association,  Inc. 
(Wabash  Valley). 

Service  Scfaedtde  L— Provides  for  the 
supply  of  Intermediate-Term  Capacity 
and  Energy  Northern  Indiana  to  Wabash 
Valley;  Service  Schedule  M-^Yovides 
for  the  Unit  Peaking  Capacity  and 
Energy  Northern  Indiana  to  Wabash 
VaUey. 

Tlie  proposed  eSisctive  date  of  the 
service  under  Service  Schedule  L  is 
January  1. 1990,  the  date  from  and  after 
which  Wabash  Valley  requested  service 
thereunder.  The  proposed  effective  date 
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of  service  under  Service  Schedule  M  is 
January  1, 1992. 

Northern  Indiana's  filing  requests 
waiver  of  Commission  requirements  as 
may  be  required  to  permit  the  proposed 
rate  schedule  filings  to  become  effective 
pursuant  to  a  mutual  agreement  of  the 
two  pcuties.  Wabash  Valley  concurs  in 
Northern  Indiana's  requests. 

Copies  of  this  filing  have  been  served 
upon  Wabash  Valley  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  February  11, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Cajun  Electric  Cooperative,  Inc. 

[Docket  No.  EL91-14-000J 

Take  notice  that  on  January  18, 1991 
Cajun  Electric  Cooperative,  Inc.  (Cajun) 
tendered  for  filing  a  Petition  for  a 
Declaratory  Order,  pursuant  to  the 
Federal  Power  Act  and  Rule  207(a)(2)  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  Cajun  requests  that  the 
Commission  terminate  a  controversy 
and  remove  alleged  imcertainty  by 
interpreting  the  terms  of  the 
Transmission  Facilities  Agreement 
under  which  Gulf  States  Utilities 
Company  has  agreed  to  pay  a  "Use  Fee" 
to  Mississippi  Power  Company,  an 
affiliate  of  the  Southern  Company. 

Comment  date:  February  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southwrestem  Electric  Power  Co. 

[Docket  No.  ER91-228-0OOJ 

Take  notice  that  on  January  23, 1991, 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing  the  Welsh 
Inventory  Reduction  Firm  Sale 
Agreement,  dated  January  11, 1990, 
between  SWEPCO  and  its  sister 
operating  electric  utility  subsidiaries  of 
Central  and  South  West  Corporation, 
Public  Service  Company  of  Oklahoma, 
West  Texas  Utilities  Company  and 
Central  Power  and  Light  Company.  The 
agreement  provides  for  the  sale  by 
SWEPCO  to  its  sister  companies  of 
energy  generated  at  SWEPCO's  Welsh 
Power  Station.  The  purpose  of  the 
Agreement  is  to  assist  SWEPCO  in 
managing  its  coal  inventory  at  Welsh 
Power  Station  while  at  the  same  time 
making  available  to  SWEPCO's  sister 
CSW  Operating  Companies  firm  daily 
energy  at  economical  cost 

SWEPCO  requests  waiver  of  the 
notice  requirements  in  order  that  the 
Agreement  may  become  effective  as  of 
January  22, 1991. 

Copies  of  the  filing  were  served  by 
SWQ'CQ  upon  the  other  parties  to  the 
Agreement  and  on  the  Louisiana  Public 
Service  Commission,  the  Arkansas 


Public  Service  Commission,  the 
Oklahoma  Corporation  Commission  and 
the  Public  Utility  Commission  of  Texas. 
Comment  date:  February  12. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  date  are  on  file  with  the 
Commission  and  are  available  fori)ublic 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91-2740  Filed  2-5-91;  8:45  am] 
BHJJNO  cooc  sriT-rMi 


[Protect  Na  6801-003  Oregon] 

Farmere  Irrigation  Dietrict;  AvaNabWty 
of  Environmental  Aaeeaament 

[anuaiy  30, 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  proposal  for  amending 
the  exemption  from  licensing  for  the 
Farmers  Irrigation  District  Hydroelectric 
Project  No.  3  in  Hood  River  County, 
Or^on.  The  amendment  would  provide 
for  cQversion  of  up  to  25  cubic  feet  per 
second  of  additional  water  at  three 
existing  irrigation  diversions  into 
existing  canals  and  pipelines  for  more 
efficient  operation  of  Uie  existing 
project  The  staff  of  OHL's  Division  of 
Project  Compliance  and  Administration 
has  prepared  an  enviroimiental 
assessment  (EA)  for  the  proposed 
action.  In  the  EA,  staff  concludes  that 
approval  of  the  additional  diversion  of 
water  will  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3306,  of  the  Commission's 


offices  at  941  North  Capitol  Street.  NE.. 

Washington.  DC  20426. 

LoUD.Cash^ 

Secretary. 

[FR  Doc.  91-2744  Filed  2-5-91: 8:45  am] 

MUMO  COM  Sn7-01-« 


[Docket  Noa.  CPe7-115-001.  at  aL] 

Tenneeeee  Qae  Pipeline  Co.,  et  aL; 
Natural  Qaa  Certificate  Fllinga 

January  28, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Co. 

[Docket  No.  CP87-115-001] 

Take  notice  that  on  January  17, 1991, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP87- 
115-001  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  a  petition  to  amend  the 
order  of  June  18, 1987, 39  FERC  161,337. 
issuing  to  Tennessee  a  blanket 
certificate  of  public  convenience  and 
necessity  for  certain  transportation  of 
natural  gas  pursuant  to  Order  Nos.  436 
and  500.  Teimessee  states  that  the 
amendment  requests  herein  would 
authorize  Teimessee  to  assign  its  firm 
transportation  entitlements  on  third- 
party  pipelines  to  others,  all  as  more 
fully  set  forth  in  the  petition  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  states  that  it  would  make 
its  firm  capacity  rights  on  third-party 
pipelines  available  to  shippers,  on  a 
form  or  interruptible  basis,  for  a 
minimum  term  of  One  month,  on  an 
open-access,  non-discriminatory  basis. 
Tennessee  states  that  valid  requests  for 
firm  service  would  be  scheduled  on  a 
first-come,  first-served  basis;  provided, 
however,  Tennessee  would  accord 
priority  to  firm  shippers  offering  a  higher 
price  (up  to  the  applicable  maximum 
rate)  for  the  same  firm  service.  Valid 
requests  for  interruptible  service  would 
be  scheduled  according  to  price  and 
service  request  date.  Tennessee  states 
that  shippers  who  contract  to  use 
Tennessee's  capacity  rights  on  third- 
party  pipelines  may  not  reassign  those 
capacity  rights  to  another  party. 
Teimessee  further  states  that  its'  no-fee 
exchange  agreements  with  third-party 
pipelines  would  not  be  made  available 
under  its  brokering  proposal. 

Teimessee  proposes  that  the 
maximum  rates  for  the  capacity  rights 
brokered  on  a  firm  basis  be  equivalent 
to  the  as-billed  two-part  rate  or  the 
system-wide  load  factor  derivatives  of 
the  demand  and  commodity  rates. 


4na 
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indudkig  take-or-pay  turcharget.  billed 
Tennessee  by  the  third-perty  pipeline. 
Maximum  rates  for  the  capacity  rights 
brokered  on  an  intemiptible  basis 
would  be  set  at  a  rate  equivalent  to  the 
100  percent  load  factor  derivative  of  the 
demand  and  commodity  rates  billed 
Tenneesee  by  the  thinH>arty  pipeline. 
Tennessee  states  that  the  minimum  rate 
for  capacity  rights  brokered  on  either  a 
firm  or  intemiptible  basis  would  be 
equal  to  the  commodity  portion  of  the 
rates  billed  Tennessee  by  the  third-party 
pipeline,  or  one  cent  if  no  commodity 
rate  is  applicable.  Tennessee  further 
states  that  any  shipper  utilising 
Tennessee's  firm  capacity  rights  on 
third-party  pipelines  would  reimburse 
Teimessee  for  any  related  charges 
imposed  on  Tennessee  by  the 
transporting  pipeline,  including,  but  not 
limited  ta  charges  for  imbalances, 
scheduling  penalties,  regulatory  fees, 
unauthorized  tenders  or  takes  caused  by 
shipper,  surcharges  and  fuel.  To  the 
extent  the  transporting  pipeline  requires 
Tennessee  to  provide  fuel  in  kind,  the 
shipper  would  provide  an  equivalent 
quantity  of  fuel  to  Tennessee. 
Tennessee  states  that  its  proposal 


would  provide  LDC's,  end-users, 
marketers,  and  others  «vith  greater 
access  to  additional  capacity  through 
which  they  would  be  able  to  transport 
on  either  a  firm  or  intemiptible  basis, 
gas  supplies  obtainable  through  the  spot 
market  and  other  sources,  rather  than 
from  Tennessee.  Furthermore, 
elimination  of  the  regulatory  restrictions 
that  limit  the  use  of  third-party  pipeline 
capacity  to  the  transportation  of 
Tennessee's  system  siqiply  should 
increase  throuj^put  on  Oiose  pipelines 
as  well  as  Tennessee's  own  system. 

Comment  date:  February  19, 19&1.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


a.  Florida  Gas 


Ca 


{Docket  Nos.  CP91-1O12-000.  CP91-1013-000. 

cpsi-1014-oooi  CPn-ioi»-ooo| 

Take  notice  that  Applicant  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  I9  157.20S  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  audiorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  pursuant  to  Section  7  of  the 


Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  aimual  volumes,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 
under  |  2M.223  of  the  Commission's 
Regulations,  has  been  provided  by    . 
Applicant  and  is  somniarized  in  the 
attached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicant  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  March  14, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


■  TTieM  prior  notice  requMU  an  not 
conaolidaled. 
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3.  B  Paee  NalMty  C«M  Co. 

(Docket  Na  CPn-lO2O-«00) 

Take  notice  that  oo  {anuaty  25, 1991. 
El  Paso  Natural  Gas  Company  (El  Paso). 
Post  Office  Box  1402,  El  Paso.  Texas 
79978.  filed  in  Docket  Na  CP91-102(M)00 
a  request  pursuant  to  1 157  J(05  of  the 
Commiasioo's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  GasMark.  Inc. 
(GasMarii),  under  El  Paso's  blanket 
certificate  issued  in  Docket  Na  CP8fr- 
433-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  hilly  set 
forth  in  the  application  nvbich  is  on  file 
with  the  Commission  and  open  to  public 
inspectioa 


El  Paso  requests  authorization  to 
transport,  on  an  intemiptible  basis 
under  El  Paso's  Rate  Sdiedule  T-1.  up  to 
a  maximum  of  8,034  MMBtu  of  natural 
gas  per  day  for  GasMark  from  any  point 
of  interconnection  existing  from  time  to 
time  on  El  Paso's  facilities,  except  those 
requiring  transportation  by  others  to 
provide  service  under  the  December  11, 
1990  transportation  agreement  between 
El  Paso  and  GasMark.  to  delivery  points 
located  in  Arizona.  El  Paso  anticipates 
transporting  4.120  MMBtu  of  natural  gas 
on  an  average  day  and  an  annual 
volume  of  1.509.800  MMBtu. 

El  Paso  states  that  the  transportation 
of  natural  gas  for  GasMark  commenced 
December  14, 1900k  M  r^orted  in 


Docket  No.  ST91-«306-00a  for  a  120-day 
period  purauant  to  i  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  El  Paso  in 
Docket  No.  CP88-433-00a 

Comment  date:  March  14, 1901,  in  . 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Panhandle  Eastam  Pipe  Line  Co. 

(Docket  No.  CP91-1017-000] 

Take  notice  that  on  January  24, 1901. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642.  Houston. 
Texas  77251-1842.  filed  in  Docket  No 
CP91-1017-000  a  request  pursuant  to 
S  157  J05  of  the  Commisalon's 
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Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205),  for  authorization  to 
add  an  additional  delivery  point  to  its 
SG-1  sales  service  agreement  with 
Dayton  Power  and  Light  Company 
(DP&L),  under  its  blanket  certificate 
issued  in  Docket  No.  CP83-e3-O00 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  folly  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  requests  authorization  to 
add  its  Zionsville  Seven  Gate  delivery 
meter,  located  at  the  interconnection  of 
Panhandle  and  Thickline  Gas  Company 
in  Grant  County,  Indiana,  to  DP&L's 
sales  service  agreement.  It  is  stated  that 
the  November  11, 1990,  agreement  has  a 
primary  term  commencing  November  1, 
1990  and  continues  throu^  October  31, 
1993.  It  is  also  stated  that  Panhandle 
does  not  propose  an  increase  in  sales 
volumes,  therefore  at  no  time  shall  the 
aggregate  volumes  dehvered  on  a  single 


day  to  the  Glen  Kam.  Hollansburg  and 
New  Paris,  and  Zionsville,  Seven  Gate, 
delivery  points  exceed  1,475  Mcf. 

Comment  date:  March  14, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Texas  Gas  Transmission  Corp.  and 
Tennessee  Gas  Pipeline  Co. 

[Docket  Nos.  CPBl-lQZl-000  and  CPn-1022- 
000] 

Take  notice  diat  on  January  25. 1991, 
Texas  Gas  Transmission  Corporation, 
3800  Frederica  Street,  Owensboro, 
Kentucky  42301.  and  Tennessee  Gas 
Pipeline  Company.  P.O.  Box  2511, 
Houston.  Texas  77252,  (Applicants)  filed 
in  the  above-referenced  dockets  prior 
notice  requests  pursuant  to  S  S  157.205 
and  284.223  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippera  under 
the  blanket  certificates  issued  in  Docket 


Na  CP88-888-000  and  Docket  Na  CP87- 
115-000,  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  CommissitH)  and 
<^»en  to  public  inspection.  * 

Information  applicable  to  each 
transaction,  inclitding  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  th  120-day  transactions 
imder  9  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  14. 1901,  in 
accordance  with  Standard  Paragraph  G 

at  the  end  of  this  notice. 


*  TImm  prier  notice  nquest*  •(•  eot 
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6.  Mississippi  River  Transmission  Corp. 
[Docket  Na  CP91-1019-000] 

Take  notice  that  on  January  24, 1991, 
Mississippi  River  Transmission 
Corporation  (MRT).  9900  Clayton  Road. 
St.  Louis,  Missouri  83124,  filed  in  Docket 
No.  CP91-1019-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205),  for  authorization  to 
add  a  delivery  point  to  one  of  its 
existing  firm  sales  customers,  Arkansas 
Louisiana  Gas  Company  (ALG).  under 
its  blanket  certificate  Issued  in  Docket 
No.  CPS2-489-O0O  purauant  to  section  7 
of  the  Natural  Gas  Act  all  cs  more  fully 
set  forth  in  the  request  filed  with  the 
Commission  and  open  to  public 
inspection. 

MRT  states  that  it  provides  firm  sales 
service  to  ALG.  a  resale  customer,  at 
various  delivery  points  under  its  Rate 
Schedule  CD-I  and  a  service  agreement 
effective  December  19, 1988.  MRT 
requests  authorization  to  add  a  delivery 
point  to  ALG  to  serve  ciutomers  in  the 


town  of  Alicia,  Arkansas.  It  is  stated 
that  MRT  currently  provides  service  to 
ALG  at  Alicia  throu^  an  emergency 
natural  gas  transaction  authorized  by 
part  284,  subpart  I  of  the  Commission's 
Regulations.  It  is  also  stated  that  the 
emergency  natural  gas  transaction 
commenced  on  January  18, 1991  as  a 
result  of  a  leak  in  ALG's  existing  service 
line  to  Alicia,  which  cannot  be  repaired 
economically.  MRT  states  that  it  now 
proposes  to  render  service  to  ALG  on  a 
permanent  basis  at  the  Alicia  delivery 
point 

MRT  States  that  deliveries  to  ALG  at 
the  proposed  deliver  point  will  be  used 
to  service  approximately  74  residential 
customera,  14  commercial  customera 
and  2  industrial  customers  located  in 
and  around  Alicia.  MRT  further  states 
that  the  gas  will  be  used  primarily  for 
domestic  uses  including  heating,  water 
heating  and  co<rfung  as  well  as  grain 
drying.  It  is  stated  that  MRT  would 
deliver  an  estimated  120  Mcf  of  natural 
gas  on  a  peak  day  and  an  estimated 


8,052  Mcf  of  natural  gas  on  an  annual 
basis  to  the  proposed  delivery  point 

MRT  states  that  its  FERC  Gas  Tariff 
does  not  prohibit  the  addition  of  new 
delivery  points  and  that  it  has  sufficient 
capacity  to  accomplish  the  deliveries 
proposed  herein  without  detriment  or 
disadvantage  to  its  other  customers. 
MRT  states  that  it  does  not  propose  to 
increase  or  decrease  the  total  daily  and/ 
or  annual  quantities  it  is  authorized  to 
deliver  to  ALG  pursuant  to  its 
preexisting  service  agreement. 

Comment  date:  March  14. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Peach  Rklge  PipeUne  Inc. 

[Docket  Nos.  CP91-9n-000  and  SA91-5-000] 
Take  notice  that  on  January  18, 1991, 
Peach  Ridge  Pipeline  Inc  (Peach  Ridge). 
P.O.  Box  42806,  Houston,  Texas  77042- 
2806,  filed  in  Docket  No.  CP91-971-000  a 
petition  under  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207)  for  a 
declaratory  order  determining  that 
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certain  fadlitie*  owned  and  operated  by 
Peach  Ridge  in  West  Texas  are 
production  and  gathering  facilities 
exempt  from  regulation  by  the 
Commission  under  section  1(b)  of  the 
Natural  Gas  Act  (NGA).  Alternatively,  if 
the  Commission  determines  that  the 
facilities  are  transmission  facilities. 
Peach  Ridge  seeks  an  adjustment 
authorization  it  to  use.  for  service  under 
section  311(a)  of  the  NGPA.  a  rate  for 
intrastate  service  that  is  on  Ble  with  the 
Texas  Railroad  Commission  (TRC),  as 
well  as  a  waiver  of  the  requirements 
concerning  the  construction  of  intrastate 
pipelines  used  for  section  311  service 
under  |  284.11(b)  and  paragraphs  2  and 
4.  respectively,  of  Appendices  I  and  II  of 
§  157.20e(d)  of  the  Commission's 
Regulations,  all  as  more  fully  set  forth  in 
the  petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Peach  Ridge  states  that  it  was  formed 
to  construct  and  operate  certain 
facilities  located  in  Crockett  County. 
Texas,  for  the  purpose  of  delivering 
natural  gas  from  the  Ozona  Held  area  of 
Crockett  County  into  natural  gas 
transmission  lines  for  subsequent 
transportation  to  market 

The  facilities  of  Peach  Ridge  consist  of 
approximately  3.59  miles  of  12y4-inch 
pipeline  extending  from  the  tailgate  of 
the  Ozona  Gas  Processing  Plant  *  to  an 
interconnection  with  a  0.66  mile  10%- 
inch  lateral  that  interconnects  with  the 
36-inch  transmission  line  of  Oasis  Pipe 
Line  Company  (Oasis),  an  intrastate 
pipeline;  the  10%-inch  lateral:  and  an 
18.06  mile.  12y4-inch  pipeline  extending 
from  the  junction  of  the  lO^-inch  lateral 
and  the  3.59  mile  segment  to  an 
interconnection  with  the  16-inch 
transmission  line  of  El  Paso  Natural  Gas 
Company  (El  Paso),  an  interstate 
pipeline,  at  the  tailgate  of  the  Apache 
Oil  &  Gas  Midway  Lane  Plant.  In 
addition  to  the  interconnections  with  the 
transmission  lines  of  Oasis  and  El  Paso, 
it  is  stated  that  production  is  attached  to 
the  Peach  Ridge  facility  downstream  of 
the  Ozona  Gas  Processing  Plant  tailgate. 
Peach  Ridge  states  that  it  presently 
contemplates  that  additional  production 
will  be  connected  along  at  least  a 
portion  of  its  length  in  the  future. 
Additionally,  Peach  Ridge  states  that  the 
operating  pressure  of  the  line  is  dictated 
by  the  operating  pressure  of  the  Ozona 
Processing  Plant,  and  Peach  Ridge  does 


not  currently  have  installed  or 
contemplate  the  addition  of  any 
compression  facilities  on  the  pipeline. 
According  to  Peach  Ridge,  it  will  receive 
gas  at  the  Ozona  Processing  Plant 
tailgate  at  a  pressure  of  approximately 
1,000  psi,  not  to  exceed  1,025  psi.«  At  the 
operating  pressure.  Peach  Ridge  states 
that  the  capacity  of  its  facilities  is 
approximately  75,000  Mcf  per  day 
(Mcfd). 

Prior  to  the  construction  of  its 
facilities.  Peach  Ridge  states  that  the 
only  outlets  available  to  the  producers 
whose  production  is  processed  at  the 
Ozona  Plant  were  a  pipeline  owned  by 
Northern  Natural  Gas  Company  and  a 
pipeline  owned  by  Hanover  Pipeline 
Company.  It  is  stated  that  the  Peach 
Ridge  facilities  were  constructed  to 
provide  competition  and  additional 
flexibility  regarding  market  outlets  for 
the  owners  of  the  production  behind  the 
Ozona  Plant  and  in  the  Ozona  field 
area.*  Peach  Ridge  states  that 
construction  of  the  facilities  began  in 
October  1990,  and  Peach  Ridge 
commenced  intrastate  gas  service  on 
January  1. 1991.  However.  Peach  Ridge 
submits  that,  through  inadvertence,  this 
gas  may  have  moved  into  interstate 
commerce  from  December  21. 1990. 
through  December  31. 1990.  Commencing 
as  of  January  1. 1991.  Peach  Ridge 
assures  that  this  gas  is  entirely 
consumed  within  the  State  of  Texas. 
Peach  Ridge  states  that  it  is 
investigating  the  destination  of  the 
movement  of  the  gas  prior  to  January  1. 
1991,  in  light  of  the  uncertainty 
regarding  Peach  Ridge's  status. 

Gas  is  currently  received  by  Peach 
Ridge  at  the  interconnection  of  Amax's 
Strawn  gathering  line  with  Peach 
Ridge's  pipeline  in  section  8.  Block  QR. 
D&SE  RR  Co.  Survey,  A-5065,  Crockett 
County,  Texas,  and  delivered  by  Peach 
Ridge  to  Oasis  in  the  same  section  for 
transmission  and  sale  within  the  State 
of  Texas.  In  connection  with  these 
activities.  Peach  Ridge  states  that  it  is 
regulated  by  the  TRC  as  a  gas  utility, 
and  has  on  file  with  the  TRC  a  currently 
effective  tariff  governing  the  terms  and 
conditions  of  the  intrastate  service 
performed  by  Peach  Ridge.  Peach  Ridge 
states  that  it  does  not  own  or  purchase 
any  df  the  gas  it  gathers;  rather,  the  gas 
is  owned  and  produced  by  various 
parties,  including  its  affiliate  Amax.  as 
well  as  unaffiliated  third  parties. 


•  It  ii  itated  that  the  plant  it  owned  by  threa 
producen,  Amax  Oil  k  Caa  Int  (Amax).  Kair- 
McCac  Corporation  and  johnaon  k  Undley.  Inc  and 
ia  operated  by  Amax.  Each  of  the  producen  owna 
interaata  in  the  walla  bahind  the  plant.  Peach  Ridge 
aiatea  that  it  ia  a  100  percent  iubaidiary  of  Amax. 
the  operator  of  the  plant  but  it  not  affiliated  with 
the  other  two  ownen. 


*  It  ia  ttated  that  the  plant  baa  Ave  comprettor 
unlta  of  600  horsepower  (hp)  each  and  one 
comprettor  unit  of  1200  hp,  all  of  which  art 
upttream  of  the  plant 

*  It  it  stated  that  approximately  37S  wella  ai« 
located  behmd  the  Oxona  Plant  and  that  Amax 
owna  or  controla  approximately  7S  percent  of  the 
production  behind  the  plant 


Further,  Peach  Ridge  states  that  all  of 
the  gas  it  gathers  is  deregulated  either 
pursuant  to  the  terms  of  the  NGPA  or 
the  Wellhead  Decontrol  Act  of  1989. 

Peach  Ridge  seeks  to  begin  gathering 
gas  for  delivery  to  El  Paso  for 
transmission  in  interstate  commerce 
commencing  on  or  about  February  1. 
1991.  To  eliminate  any  uncertainty 
regarding  the  jurisdictional  status  of 
these  activities.  Peach  Ridge  requests 
that  the  Commission  expeditiously  issue 
a  declaratory  order  determining  that  the 
facilities  owned  and  operated  by  Peach 
Ridge  are  nonjurisdictional  gathering 
facilities. 

Peach  Ridge  states  that  its  facilities 
fall  squarely  within  the  Commission's 
standards  for  distinguishing  gathering 
facilties  from  those  engaged  in 
transmission.  It  is  stated  that  the 
Commission  continues  to  use  the 
primary  fimction  test  set  forth  in 
Farmland  Industries,  Inc,  23  FERC 
H  61.063  (1983).  and  modified  in  Amerada 
Hess  Corp.,  52  FERC  1 61.288  (1990),  in 
determining  whether  a  facility  comes 
within  the  gathering  exemption  of  the 
NGA.  Under  the  primary  function  test. 
Peach  Ridge  states  that  its  facilities  are 
cleariy  gathering;  the  short  length  and 
small  diameter  of  the  facilities  are 
typical  of  a  gathering  facility;  the  fact 
that  the  operating  pressure  is  dictated 
by  the  plant's  pressure  and  that  the  gas 
is  gathered  (or  future  connections  to 
producing  wells  are  contemplated)  along 
approximately  the  first  four  mile  portion 
of  the  length  of  the  line  are  also 
consistent  with  gathering;  and  the  line  is 
located  solely  within  producing  areas, 
and  is  owned  and  operated  by  a 
company  that  does  not  own  or  operate 
any  jurisdictional  or  other  transmission 
facilities.  Peach  Ridge  states  that  the 
facts  and  circumstances  of  the 
operations  of  its  facilities  taken  as  a 
whole  demonstrate  that  their  primary 
fimction  is  to  collect  production  and 
gather  it  for  delivery  to  transmission 
pipelines.  According  to  Peach  Ridge,  the 
Commission  has  recently  found  in 
Amerada  Hess  (Alabama-Tennessee 
Natural  Gas  Company,  Docket  No. 
CP90-804-000)  that  a  facility  of 
substantially  similar  size  and  location 
was  a  gathering  facility. 

Alternatively,  if  the  Commission 
denies  the  petition  for  declaratory  order. 
Peach  Ridge  requests  that  the 
Commission  grant  it  an  adjustment  to 
S  284.123(b)(l)(ii)  of  the  regulations  to 
permit  Peach  Ridge  to  use  its  currently 
effective  rates  on  file  with  the  TRC  as 
the  fair  and  equitable  rate  for 
intemiptible  transportation  service  to  be 
performed  under  section  311  on  behalf 
of  interstate  pi(>eline8  or  local 
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distribation  companies.  If  its  request  for 
a  declaratory  order  is  denied.  Peach 
Ridge  also  seeks  a  waiver  of  certain  of 
the  requirements  of  1 284.11(b)  and 
157 .206(d).  Because  certain 
environmental  requirements,  which  do 
not  apply  to  gathering  facilities,  apply  to 
the  construction  and  operation  of 
transmission  lines  to  be  used  for  section 
311  service.  Peach  Ridge  request  waiver 
of  the  Commissions  Regulations 
requiring  notice  of  construction  of 
intrastate  pipelines  to  be  used  for 
section  311  service,  i  284.11(b).  and 
requiring  contacts  with  certain 
governmental  agencies,  paragraphs  2 
and  4,  respectively,  of  appendices  I  and 
II  of  §  157.20e(d). 

Peadi  Ridge  states  diat 
i  284.123(b)(l)(ii)  of  the  regulations 
provides  that  a  pipeline  with  a  presently 
effective  tariff  on  file  with  the 
appropriate  state  regulatory  agency  may 
use  that  rate  schedule  for  its  section  311 
service  so  long  as  the  service  is 
comparable.  Peach  Ridge  further  states 
that  the  Commission  has  found  that  for 
this  purpose,  comparable  service  means 
itv-gate  service.  Peadi  Ridge  states  that 
it  does  not  perform  any  city-gate 
service;  however,  it  does  perform 
existing  intrastate  service  using  a 
portion  of  the  facilities  Peadi  Ridge 
contemplates  using  to  perform  section 
311  service  on  behalf  of  interstate 
pipelines  and  local  distribution 
companies.  Further.  Peach  Ridge  has  cm 
file  with  the  TRC  a  currently  effective 
tariff  applicable  to  such  interastate 
service  which  sets  forth  the  rates  Peach 
Ridge  proposes  to  use  for  section  311 
service.  Peach  Ridge  hereby  seeks  an 
adjustment  of  i  284.123(bHlKii)  to 
permit  it  to  use  the  rates  on  file  with  the 
TRC  under  its  existing  intrastate  tariff 
for  contract  #  001.  as  the  fair  and 
equitable  rates  for  intemiptible 
transportation  service  to  be  performed 
on  b^alf  of  interstate  pipelines  or  local 
distribation  compfuiies  throng  Peach 
Ridge  Pipeline. 

Peach  Ridge  believes  that  the 
adjustment  requested  herein  is  justified 
since  it  will  avoid  dual  regulation  of 
Peach  Ridge  by  the  TRC  and  the 
Commission.  Moreover.  Peach  Ridge 
submits  that  the  TRC  is  already  femiliar 
with  it  and  its  intrastate  services. 
According  to  Peach  Ridge,  these  reasons 
have  been  te  basis  for  the  granting  of 
previous  staff  abutments  and  justtfies 
the  reUef  tequetted  here.  Peach  Ridge 
states  tfiat  a  furtfaer  inequity  may  occur 
if  the  ad^astment  Is  not  granted  because 
it  wiU  be  required  to  seek  approval  of  its 
rates  at  both  the  CommiasMn  and  TRC 
while  other  iatiastate  pipelines  are 


permitted  to  use  the  comparable  service 
standard  to  Justify  their  rates  if  the 
comparable  service  is  a  dty-gate 
transportation  service  It  is  stated  that 
this  potential  inequity  has  been  the 
basis  for  granting  previous  staff 
adjustments  and  justifies  the  relief 
requested  here. 

If  the  requested  staff  adjustment  is 
granted.  Peach  Ridge  states  that  it  will 
file  and  pursue  an  application  for  a  cost- 
based  determination  by  the  TRC  that  the 
rates  under  its  existing  tariff  for  its 
service  are  Just  and  reasonable.  Peach 
Ridge  further  agrees  that  it  will,  within 
fifteen  days  after  issuance  of  sudi  an 
order  by  die  TRC,  file  sudi  order  with 
the  Commission.  Finally.  Peach  Ridge 
states  that  it  wrill  use  the  rates  found  by 
the  TRC  to  be  just  and  reasonable  and 
not  in  excess  of  cost-based  rates  as  the 
maximum  rates  for  its  section  311 
intemiptible  service. 

As  to  its  request  for  waiver.  Peach 
Ridge  states  that  the  requirements  of 
§S  284.11(b)  and  157.206(d)  do  not  apply 
to  gathering  facilities  and  are  not  at 
issue  if  the  Commission  grants  Peach 
Ridge's  petition.  U  the  petition  is  denied. 
Peadi  Ridge  states  diat  good  cause 
exists  to  pant  the  waiver.  Peach  Ridge 
states  that  it  is  a  small  company  that 
has  not  previously  engaged  in  section 
311  transportation,  and  which,  at  the 
time  construction  commenced,  was 
unfamiliar  with  the  requirements  of 
these  provisions  In  addition,  prior  to 
initiating  construction  of  the  Peach 
Ridge  line.  Peach  Ridge  states  that  it 
voluntarily  had  perfonned  an 
environmental  assessment  of  the 
pipeline  route.  It  is  stated  that  this 
assessement  inter  alia,  considered  the 
existence,  velnon,  along  the  route  of 
endangered  spedes  and  the  presence  of 
historic  sites.  Peach  Ridge  states  that 
the  assessment  indicated  no  historic 
sites  or  endangered  species  were  likely 
to  be  present  on  the  route.  It  is  further 
stated  that  the  personnel  in  charge  of 
construction  confirmed  that  they  did  not 
encounter  any  historic  sites  or  hnpact 
any  endangered  species.  In  addition. 
Peach  Ridge  states  that  it  complied  with 
the  provisions  of  other  generaUy 
applicable  environmental  laws. 

Comment  date:  February  19, 1991,  in 
accordance  with  the  first  sut^Mragraph 
of  Standard  Para|^ph  F  at  the  end  of 
this  notice. 

Standard  Paragraphs 

F.  Any  persoo  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  sboiikl  on  or  before  die  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 


Capitol  Street  NB..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  die  Commission  will  be 
considered  by  it  in  determining  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party  . 
to  a  proceetiing  or  to  participate  as  a 
party  in  any  hearing  dierein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Coounission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  I^ractice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  <rf  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  faitervene  is  tfanely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised  it  will  be 
unnecessary  for  the  ^plicant  to  appear 
or  be  r^resented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
9  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  lS7.205)  a 
protest  to  the  request  It  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  U  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 

LouD.CashaU. 

Secretary. 

(PR  Doc.  91-2747  Filed  2-fr-ei;  ft45  an) 
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[Dodni  Ha  RP*l-4«-00i] 

ArWi  EiMrgy  BMOurfa,  a  Uvtolon  of 
Arfcla,  toic;  CompSanc*  FiNng 

January  3a  1901. 

Take  notice  that  on  January  25, 1991, 
Arkla  Energy  Resources  ("AER"),  a 
division  of  Aricla.  Inc.,  tendered  for  filing 
changes  in  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  and  First  Revised 
Volume  No.  1-A.  incompliance  with 
Ordering  Paragraph  (B)  of  the 
Commission's  January  10, 1991  Order 
( "Suspension  Order").  The  rate  sheets 
pertain  to  an  increase  to  AER's 
commodity  rates  applicable  to  all 
jurisdictional  throu^put  on  AER's 
system,  over  the  five-year  period  from 
February  1, 1991  through  January  31, 
1996.  As  accepted  by  the  Commission, 
AER's  filing  is  to  provide  for  the 
recovery  of  approximately  $46.2  million 
in  contract  settlement  costs,  incurred  in 
order  to  resolve  disputed  claims  arising 
out  of  AER's  alleged  failure  to  take  gas 
or  to  pay  for  gas  not  taken. 

The  principal  revision  to  the  tariff 
sheets  accepted  by  the  Suspension 
Order  is  to  separately  state  the 
volumetric  charge  in  AER's  commodity 
rates.  AER's  filing  also  requests  that  the 
Commission  delay  the  effective  date  of 
AER's  tariff  changes  to  February  1, 1991. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NW., 
Washington.  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  February  6, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this  ' 
proceedng  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
LoiaD.CadMn. 
Secretary. 

[FR  Doc.  91-2741  FUed  2-5-91;  B.-4S  am] 
>  COM  SMT-tt-ll 


[Oedwt  Na  RP91-77-0001 

Boundary  Qaa,  Inc.;  Propoaad 
CtMngaa  hi  FERC  Qaa  Tariff 

January  30, 1991. 

Take  notice  that  on  January  28, 1991, 
Boundary  Gas,  Inc.  ("Boundary") 
tendered  for  filing  a  proposed  change  to 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  First  Revised  Tariff  Sheet 


No.  44  to  supersede  Original  Tariff  Sheet 
No.  44.  The  proposed  change  would 
increase  revenues  &x>m  jurisdictional 
sales  and  services  by  $43,360.00  based 
on  the  12-month  period  ending  October 
31. 1991.  as  adjusted. 

Boundary  states  that  the  purpose  of 
this  filing  is  to  reflect  a  change  in  the  fee 
that  Boundary  Repurchasers  pay  to 
Boundary  to  cover  amounts  which 
Boundary  pays  to  J.  Makowski 
Associates.  Inc.  ("JMAI")  for  services 
rendered  under  the  Management 
Services  Agreement  between  Boundary 
and  JMAI. 

Boundary  proposes  that  the  revised 
tariff  sheets  be  made  effective  as  of 
November  1, 1990. 

Boundary  states  that  copies  of  the 
filing  have  been  served  upon  each  of 
Boundary  Repurchasers  and  their 
respective  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
February  6, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caabell. 
Secretary. 
(FR  Doc.  91-2743  FUed  2-5-01: 8:45  amj 

MLLMO  COOK  STIT-OI-II 


[Docket  Na  Tini-2-24-0011 

EquHrana,  Inc.;  Propoaed  Changaa  in 
FERC  Qaa  Tariff 

Ianuar>-  30, 1991. 

Take  notice  that  Equitrans,  Inc. 
(Equitrans)  on  January  9. 1991,  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1, 
effective  January  1, 1991: 

Substitute  Twenty-Second  Revised  Sheet  No. 
10 

This  substitute  sheet  is  being 
submitted  to  replace  the  Twenty-Second 
Revised  Sheet  No.  10  which  Equitrans 
filed  on  November  30, 1990  in  Docket 
No.  TM91-2-24-000.  The  reason  that 
Equitrans  is  submitting  this  substitute 


tariff  sheet  is  that  the  November  30 
filing  reflected  rates  that  have  since' 
been  rejected.  Specifically,  the  rates 
Equitrans  projected  to  be  effective 
December  1. 1990  in  its  Out-of-Cycle 
Purchased  Gas  Adjustment  (PGA)  filing 
in  Docket  No.  TQ91-3-24-000  were 
rejected  by  the  Commission's  L«'tter 
Order  issued  December  21, 1990.  In  view 
of  the  Commission's  rejection  oJ  the 
rates  reflected  in  Equitrans'  November 
30  tendered  filing  in  this  proceeding, 
Equitrans  submitted  the  substitute  sheet, 
which  correctly  reflects  the 
Commission's  approved  rates  in 
Equitrans'  Out-of-Cycle  PGA  in  Docket 
No.  TQ9O-2-24-000.  These  rates  were 
approved  by  a  Letter  Order  issued 
December  7. 1990,  became  effective 
December  1. 1990,  and  are  currendy  In 
effective. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  statp 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conrniission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
■  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  February  6, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  &'s 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Caabell. 
Secretary. 

[FR  Doc.  91-2743  Filed  2-5-01;  8:45  am] 
BiuJNQ  cooc  snr-ai-ii 


[Docket  Nos.  RPaS-1 15-000,  RP9&-104-000 
and  RP90-192-000] 

Taxaa  Qaa  Tranawlaalon  Corp.; 
Informal  Sattlanwnt  Confaranca 

January  30, 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  February  19, 
1991.  at  1  p.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street  NE..  Washington,  DC 
20426.  The  conference  will  continue  on 
February  20.  if  necessary. 

Any  party,  as  defined  oy  18  CFR 
365.102(c).  or  any  participant  as  defined 
by  18  CFR  385.102(b).  is  invited  to 
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attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact  Donald 
A  Heydt  (202)  208-0248  or  Joanne  Leveque 
(202)  208-5705. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  91-2745  Filed  2-5-91;  8:45  am] 

MLUNO  cooc  t717-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3902-2] 

Agency  Information  Collaction 
Activitlaa  Under  0MB  Ravlaw 

aqency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  0MB 
responses  to  Agency  PRA  clearance 
requests. 

POn  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA,  (202)382-2740. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  1356.03;  Investigation  of  Soil 
Ingestion  in  Children  Exhibiting  PICA 
Behavior  (Amendment:  Follow-up);  was 
approved  12/11/90;  OMB  #2080-0029; 
expires  12/31/91. 

EPA  ICR  #0270.25:  Drinking  Water 
Supply  Program  Information;  was 
approved  12/21/90;  OMB  #2040-0090; 
expires  12/31/93. 

EPA  ICR  #1204.04;  Submission  of 
Unreasonable  Adverse  Effects 
Information  Under  section  6(A)(2)  of 
FIFRA;  was  approved  12/04/90;  OMB 
#2070-0039;  expires  12/31/93. 

EPA  ICR  #1039.04:  OMB  #2030-0005 
was  approved  12/06/90;  expires  12/31/ 
93.  OMB  Remarks:  This  ICR  requests 
renewal  of  the  "Technical  and  Financial 
Reports  Submitted  in  Accordance  with 
Contracts  Requirements"  and  seeks 
approval  of  the  Monthly  Reporting 
Requirements  proposed  on  June  15, 1990. 
OMB  is  approving  the  renewal  for  three 
years,  but  not  approving  the  proposed 
new  reporting  requirements  (20,952  hrs.) 
because  EPA  failed  to  follow  the 
procedures  in  5  CFR  1320.13.  EPA  must 
submit  a  separate  ICR  for  these 
provisions  at  the  time  of  the  final 
rulemaking.  In  addition,  EPA  shall  not 
state  in  the  preamble  of  proposed  rules 
that  the  information  requirements  have 


been  approved  by  OMB  unless  specific 
authorization  has  been  given  (i.e. 
generic  clearances  for  a  program.). 

EPA  ICR  #1568.01:  The  Proposed  Rule 
for  Federal  Implementation  Plan  (FIP) 
for  South  Central  Coast  Air  Basin 
Ventura  Cotmty  Nonattainment  Area 
Plan  for  Ozone  was  disapproved  12/12/ 
90. 

Partial  Approval 

Title:  Benzene  NESHAP— Information 
Requirements;  ICR  #1153.03;  OMB 
#2060-0068:  expires  12/31/93.  The 
reporting  requirements  associated  with 
the  weekly  inspection  of  pumps  under 
section  61.242-2(d)(4)  are  hot  approved 
by  OMB,  and  EPA  will  not  collect  the 
information  under  this  clearance.  All 
other  information  required  under  this 
clearance  must  be  submitted  to  EPA. 

Short'Tenn  Approval 

Title:  National  Emission  Standards  for 
Asbestos:  ICR  #0111.05;  OMB  #2060- 
0101;  expires  06/30/91.  This  collection  of 
information  received  a  short-term 
approval  from  OMB. 

Partial  Approval  and  Short-Term 
Approval 

Title:  NESHAP  for  Vinyl  Chloride 
(Subpart  F) — Information  Requirements; 
ICR  #0186.05;  OMB  #2060-0071;  expires 
09/30/91.  The  requirements  to  report  all 
manual  discharges,  and  relief  value 
discharges  within  ten  days  of  their 
occurrence,  are  not  approved  by  OMB, 
and  EPA  will  not  collect  the  information 
under  this  clearance.  All  other 
information  required  under  this 
clearance  received  short-term  approval, 
and  must  be  submitted  to  EPA. 

Dated:  January  29, 1991. 
Paul  Laptley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  91-2807  Filed  2-5-01:  8:45  am] 
MLUNO  CODE  asao-so-M 

[FRL-3900-6] 

Protection  of  Stratoapharic  Ozone 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Section  114  information  request 

summary:  By  this  notice,  EPA  is 
requiring  that  individuals  or  legal 
entities  that  intend  to  produce  or  to 
import  hydrochlorofluorocarbon-123 
(HCFC-123),  or  that  intend  to  produce 
insulating  panels  with  HCFC-123, 
provide  information  regarding  these 
activities  to  EPA.  EPA  needs  this 
information  to  analyze  the  impact  of 
controls  on  chlorofluorocarbons  (CFCs) 


required  under  the  Qean  Air  Act  In 
order  to  perform  this  analysis.  EPA 
needs  to  gather  information  on  the  cost 
and  feasibility  of  the  required  controls, 
including  the  costs  entailed  by  the  use  of 
HCFC-123  as  a  substitute.  To  assess 
such  costs,  EPA  needs  an  estimate  of 
when  the  chemical  will  be  commercially 
available,  how  much  it  will  cost  how 
much  of  the  chemical  will  be  sold,  to 
what  uses  the  chemical  will  be  put  and 
what  safety  issues  are  raised  by  its  use. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  Haemisegger,  Global  Change 
Division;  Office  of  Atmospheric  and 
Indoor  Air  Programs  {ANR-445);  Office 
of  Air  and  Radiation:  401  M  Street  SW., 
Washington.  DC  20460;  (202)  245-3961. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

Section  312  of  the  Clean  Air  Act  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990  (the  Amendments), 
Public  Law  101-549,  requires  the 
Administrator  of  EPA  to  analyze  and 
prepare  periodic  reports  to  Congress  on 
the  costs,  benefits  and  other  effects 
associated  with  compliance  with 
standards  issued  under  the  Act  Those 
standards  include  limitations  on  the 
production  of  ozone-depleting 
substances  promulgated  under  section 
157(b)  of  the  Act  prior  to  its  amendment 
by  Public  Law  101-549  and  under 
section  604  of  the  Act  as  amended  by 
Public  Law  101-549.  Regulations 
promulgated  under  section  157(b) 
require  that  current  production  of 
specified  CFCs  not  exceed  1986  levels, 
and  section  604  requires  that  production 
of  all  fully  halogenated  CFCs,  as  well  as 
halons  and  carbon  tetrachloride,  be 
reduced  in  phases  beginning  January  1, 
1991  and  eliminated  by  January  1,  2000. 
Methyl  chloroform  is  also  phased  out  by 
2002. 

To  analyze  the  impact  of  phasing  out 
these  ozone-depleting  substances,  the 
Agency  must  gather  information  on  the 
cost  and  feasibility  of  the  required 
controls.  Among  the  costs  of  the 
controls  are  those  entailed  by  use  of 
substitute  chemicals.  To  assess  such 
costs,  EPA  needs  estimates  of  when  the 
chemicals  will  be  conmiercially 
available,  how  much  they  will  cost  how 
much  of  the  chemicals  will  be  sold,  to 
what  uses  the  chemicals  will  be  put  and 
what  safety  issues  are  raised  by  their 
use,  including  risks  to  workers, 
consumers  and  the  environment 

n.  Legal  Authority 

The  Agency  has  authority  to  gather 
this  information  under  section  114(a)  of 
the  Act  42  U.S.C.  section  7414(a),  which 
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authoriat  EPA  to  obtain  tnfwinatioB 
needed  to  carry  out  tiie  proviaiooa  of  the 
Act  inchiding  wction  312  and  section 
604. 

In  addition,  section  812(e)  authorizes 
the  Administrator  to  require  chemical 
producers  to  notify  the  Administrator 
not  less  than  90  days  before  new  or 
existing  chemicals  are  introduced  into 
interstate  commerce  for  significant  new 
uses  as  sabstitates  for  regulated  ozooe- 
depleting  substances. 

m.  Infonnaliao  Raquestad 

By  this  notice,  the  Agency  is 
requesting  infbrmatioB  on  the 
production  and  vse  of  HCFC-123  for  the 
manufacture  of  rigid  foam  boards  used 
as  insulating  panels  for  commerdai  or 
consumer  purposes.  Industry  has 
identified  lKPC-123  as  a  potential 
substitute  to  replace  fully-halogenated 
CFCs  in  these  rigid  foam  applications. 
HCFC-123  is  not  currendy  used  in  these 
applications,  so  its  production  for  sudi 
applications  could  constitute  a 
significant  new  use  as  a  substitute  fior 
regulated  CFCs.  EPA  is  investigating 
possible  health  effects  and  exposure 
scenarios  related  to  the  use  of  HCFC- 
123  in  rigid  foam  boards  used  for 
insulation. 

Specifically.  EPA  requests  each 
producer  and  importer  of  HCFC-123  to 
inform  dte  Agency  of  when  it  intends  to 
start  commercial  production  or 
importation  of  the  chemical  for  the 
applications  described  above  and  how 
much  it  expects  to  produce  or  impml  for 
these  applications  on  an  annual  basis.  If 
a  prodxicer  or  importer  does  not  have 
this  information  now.  at  the  latest  it 
should  inform  EPA  of  when  it  will  start 
production  or  importation  as  soon  as  it 
esters  into  ite&st  contract  to  produce 
or  import  HCFC-123  for  these 
applications,  or  90  days  before  the 
HCFO-123  is  likely  to  be  sold  for  use  in 
these  applications,  whichever  comes 
first  The  producer  and  importer  should 
provide  EPA  widi  estimates  of 
production  or  import  volumes  as  it 
updates  its  own  {dans  in  light  of 
contracts  or  sales  agreements  made. 

EPA  requests  each  producer  of 
insulating  panels  to  inform  the  Agency  if 
it  intends  to  use  HCFC-123  for  use  in  the 
commercial  production  of  such  panels 
and  when  it  intends  to  b^in  production. 
If  the  producer  does  not  have  this 
information  now,  at  the  latest  it  should 
inform  EPA  as  soon  as  it  enters  into  Its 
first  contract  for  the  purchase  of  HCFC- 
123  for  foam  production,  or  90  days 
before  the  HCFC-123  is  likely  to  be  used 
in  the  production  of  foam,  whichever 
comes  first  EPA  slso  asks  for  the 
amount  of  HCFC-123  to  be  used  as  the 


producer  makes  arrangements  for 
purchase. 

EPA  has  information  from  several 
sources  as  to  the  bkely  price  Of  the 
chemicals,  so  the  Agency  is  not  seeking 
that  information  here.  The  Agency  has 
also  received  information  on  health  and 
safety  issues  posed  by  HCFC-123  use  in 
rigid  foam  insulating  boards  as  a  residt 
of  a  separate  request 

The  Agency  has  recently  completed 
an  interim  assessment  of  any  health 
risks  poeed  by  the  developing 
substitutes,  inchiding  HCFC-123. 
Ahhon^  the  Agency  reviewed  the  use 
of  HCPC-123  in  several  occupational 
settfaigs,  EPA  did  not  considn'  the 
potential  risk  to  consumers  posed  by 
HCFC-123  in  rigid  foam  boaurds  because 
existing  exposure  and  toxicology  data 
were  insufficient  at  die  time  to 
determine  the  risk,  if  any.  However, 
several  industry  studies  are  cuirently 
underway  to  obtain  this  information, 
and  the  Agency  will  fiilly  assess  HCFC- 
123  when  these  studies  are  completed. 
In  Ught  of  the  outstanding  questions 
regarding  the  safety  of  HCFC-123  use  in 
rigid  foam  beards,  the  Agency  believes 
that  it  would  be  inappropriate  to  use 
HCFC-123  to  produce  rigid  foam  boards 
in  advance  of  the  Agency's  review  of 
these  studies,  especially  the  chronic 
bioassay  on  HCFC-123.  If  EPA  receives 
a  notice  of  intended  production  or  use  of 
HCFC-123  for  insulating  foam  prior  to 
its  evaluation  of  the  chronic  bioassay, 
EPA  would  consider  taking  action  to 
restrict  its  use,  including  promulgation 
of  a  Significant  New  Use  Rule  under 
section  5  of  the  Toxic  Substances 
Control  Act  (TSCA).  The  Agency 
believes  it  would  be  prudent  to  take 
such  precautionary  action  ontil  the  risks, 
if  any,  are  fully  known.  The  chronic 
bioassay  is  scheduled  for  completion 
during  1901.  The  Agency  will  review  the 
data  at  that  time. 

A  claim  of  business  confidentiality 
may  be  asserted  for  any  of  the 
information  submitted.  Information 
claimed  confidential  will  be  treated  in 
accordance  with  the  procedures  for 
handling  information  claimed  as 
confidential  under  40  CFR  part  2, 
subpart  B,  and  will  be  disdosed  only  if 
EPA  determines  that  the  information  is 
not  entitled  to  confidential  treatment 
Procedures  to  be  used  for  malting 
confidentiality  determinationa. 
substantive  criteria  to  be  used  in  such 
determinations,  and  special  rules 
governing  information  obtained  under 
section  114  are  set  forth  in  40  CFR  part 
2.  If  a  claim  of  confidentiality  is  not 
asserted  when  the  information  is 
received  by  EPA.  it  may  be  made 


available  to  the  pubtic  without  further 
notice  to  the  submitter  (40  CFR  2.203). 
The  data  required  under  this  request 
should  be  sent  to:  Elaine  Haemiseggen 
Global  Change  Division;  Office  of 
Atmospheric  and  Indoor  Air  Programs 
(ANR-445):  Office  of  Air  and  Radiation; 
401  M  Street  SW..  Washington.  EX: 
2046a 

IV.  Additional  Infonnatlan 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  request  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  198a  44  U.S.C.  3S01  et 
seq.  and  has  been  assigned  OMB  control 
number  2060-0215. 

The  public  reporting  burden  for  this  . 
one-time  collection  of  information  is 
estimated  to  average  3  hours  per 
response.  This  estimate  includes  the 
time  needed  to  review  instructions, 
search  existing  data  sources,  gather  die 
data  needed  and  review  the  collection  of 
information.  The  estimated  number  of 
respondents  is  15,  and  the  estimated 
total  annual  burden  on  respondents  is  45 
hours. 

Dated-  January  10, 1991. 
Mkhad  Shapiro, 

Acting  Aaaiatant  Adminiatmtor,  Office  of  Air 
and  Radiation.  *  « 

[PR  Doc.  0^-2752  Filed  2-6-91;  &45  am] 


[Fm.-3902-41 

Cwwi  Wslsr  Ad!  Risk  Infomwlion  for 
U—  in  n— uttwrlMtfon.  I 


aocncy:  Environmental  Protection 
Agency. 

action:  Notice  of  a  meeting  to  gather  . 
risk  informaticHi  for  use  in  the 
reauthorization  of  the  Clean  Water  Act 

tUMMARV:  As  part  of  an  ongoing  process 
for  gathering  information  that  could  be 
used  in  the  reauthorizati(m  of  the  Clean 
Water  Act  EPA  is  conducting  a  series  of 
symposia  on  major  croas-cntting  issues. 
As  the  first  of  these  synqwsia.  Jhis 
meeting  is  intended  to  identify  the  most 
significant  remaining  risks  to  water 
resources  and  to  set  priorities  for  these 
risks.  The  information  gathered  will  be 
used  by  die  Agenoy  and  the 
Administration  as  diey  proceed  to 
identify  potential  changes  to  the  Clean 
Water  Act  needed  to  address  these 
remaining  risks  and  to  identify  potential 
changes  to  existing  programs  which  will 
make  these  programs  m<ve  effective. 

The  meeting  is  scheduled  for  1V4  days 
and  is  open  to  the  public.  To  facilitate 
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the  discussion,  a  panel  has  been 
assembled,  chaired  by  Dr.  William 
Cooper,  Chairman,  Zoology  Department 
Michigan  State  University.  The  panelists 
are  primarily  from  the  scientific 
community  with  some  knowledge  of 
EPA's  water  programs. 

Interested  parties  are  invited  to 
Submit  written  comments  on  the  meeting 
topia  If  possible,  comments  should  be 
submitted  to  the  contact  person  listed 
below  at  least  one  week  prior  to  the 
meeting  date  so  they  may  be  made 
available  to  meeting  attendees. 
TNM  AND  DATI:  February  23-24, 1991. 
location:  Hunt  Club.  Holden  Hall 
Michigcm  State  Universify,  East  Lansing. 
Michigan. 

OTNIR  mroranATiON:  Background 
materials  provided  to  the  panelists  are 
available  upon  request. 
RM  fuhther  information,  contact: 
Kittibel  Miller.  United  States 
Environmental  Protection  Agency, 
Office  of  Water.  Telephone:  202-245- 
3722,  FAX:  202-382-5711„ 

Robert  H.  Wayland  m. 
Deputy  Assistant  Administrator  for  Water. 
[PR  Doc.  91-2806  Filed  2-5-91;  a-45  am] 
■HjUNQ  COOC  ( 


[OPIMI0299;  FRL-3879-11 

State  FtFRA  Issues  Research  and 
Evaluation  Group  (SFIREQ);  Working 
Committae  on  Groundwater  Protectton 
and  Peetlckle  Disposal;  Open  Meeting 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  Working  Committee  on 
Groundwater  Protection  and  Pesticide 
Disposal  will  hold  a  2-day  meeting, 
beginning  on  February  12. 1991.  and 
ending  on  February  13. 1991.  This  notice 
announces  the  location  and  times  for  the 
meeting  and  sets  forth  tentative  agenda 
topics.  The  meeting  is  open  to  the  publia 
dates:  The  SFIREG  Working  Committee 
will  meet  on  Tuesday,  February  12, 1991, 
from  8:30  a.m.  to  5  p.m.,  and  on 
Wednesday,  February  13, 1991, 
beginning  at  8:30  a.m.  and  adjourning  at 
approximately  1  p.m. 
AOORESSCS:  The  meeting  will  be  held  at: 
Hyatt  Regency  •  Crystal  Cify,  2799 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703]  418-1234. 
KM  lOIRTMIR  INFORMATION  CONTACT:  By 

mail:  Arty  WiUiams,  Office  of  Pesticide 
Programs  (H7506C),  Environmental 
Protection  Agency.  401 M  St,  SW., 
Washington,  DC  20460,  Office  location 


and  telephone  number  Rm.  1126A. 
Crystal  Mall  No.  2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA.  (703]  557-74ia 

SUFfLnMNTARY  INRMMATKM:  The 
tentative  agenda  includes  the  following: 

1.  FIFRA  section  19  Disposal 
Regulations. 

2.  Report  on  The  Pesticides  in 
Drinking  Water  Wells  Survey. 

3.  Pesticides  and  Groundwater 
Strategy. 

4.  Update  on  The  Groundwater 
Restricted  Use  Rule. 

5.  Status  of  Dinoseb,  2,4.5.-T  and 
Silvex  Disposal 

6.  Update  on  Office  of  Research  and 
Development  Pollution  Prevention 
Initiative. 

7.  Other  topics  as  appropiate. 
Dated:  January  31, 1991. 

Dou^as  D.  Campt 

Director,  Office  of  Pesticide  Programs. 
[PR  Doc  91-2962  Filed  2-5-91;  ft45  am] 
BHJJNQ  cow  tIMB  IP  T 


(FRt-3902-6] 

Olln  Mercury  Site;  Proposed 
Settlement 

AQCNCV:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settiement. 

summary:  Under  section  122(h]  of  die 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Olin  Mercury  Site,  Charleston, 
Tennessee  with  Olin  Corporation.  EPA 
will  consider  public  comments  on  the 
proposed  settlement  for  thirty  days.  EPA 
may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settiement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Carolyn  McCall,  Waste  Programs 
Branch,  Waste  Management  Division, 
U.S.  EPA,  Region  IV,  345  Courtland 
Street  NE..  AUanta,  Georgia  30365. 404- 
347-5059. 

Written  comment  may  be  submitted  to 
the  person  above  by  30  days  from  the 
date  of  publication. 

Dated:  January  16, 1991. 
Donald  |.  Guinyaid. 

Acting  Director,  Waste  Management 

Division. 

[PR  Doc  91-2803  Filed  2-5-91;  8:45  am] 

anxiNQ  coot  ( 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  CoHectlon 

e^uirements  suommea  lo  omce  or 
inanagemefn  ana  uuuyei  ror  neview 

January  30. 1991. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  Downtown  Copy  Center, 
1114  21st  Sti«et  NW..  Washington.  DC 
20036.  (202)  452-1422.  For  further 
information  on  these  submissions 
contact  ludy  Boley,  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  lonas  Neihardt  Office  of 
Management  and  Budget  room  3235 
NEOB.  Washington.  DC  20503,  (202)  395- 
3785. 

OMB  Number  3060-0094 
Title:  Section  22.501(j)(12).  Common 
Carrier  Land  Mobile  Channel  Loading 
Measurement 
Action:  Extension 
Respondents:  Business  or  other  for- 
profit  (including  small  businesses) 
Frequency  of  response:  Quarterly 

reporting 
Estimated  annual  burden:  44  responses; 
2  hours  average  burden  per  response: 
88  hours  total  annual  buiden 
Needs  and  uses:  Radio  common 
carriers  licensed  to  use  the  UHF  TV 
channels  for  land  mobile  use  in  the 
markets  to  which  they  are  allocated  are 
the  affected  public  with  regard  to  this 
information  collection.  The  information 
is  used  by  FCC  staff  to  determine  if 
authorized  number  of  mobile  stations 
reflects  optimum  frequency  usage. 
OMB  Number  3060-0181 
Title:  Section  73.1615,  Operation  during 

modification  of  facilities 
Action:  Extension 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 
Frequency  of  response:  On  occasion 

reporting 
Estimated  annual  burden:  90  responses; 
.67  hours  average  burden  per 
response;  60  hours  total  annual 
burden 

Needs  and  uses:  Section  73.1615 
requires  licensees  of  AM,  FM  or  TV 
stations  to  file  requests  for  authorify 
wdth  FCC  when  discontinuing  operation 
or  operating  with  temporary  facilities.  If 
such  licensee  needs  to  discontinue 
operations  or  operate  with  temporary 


/  Vol  5<L  Na  25  /  Wedneaday.  February  fi.  1981  /  Notices 


fadlitiM  for  OMte  tfaaa  30  days,  Umb  «i 
informal  letter  request  must  be  seat  lo 
the  FCC  prior  to  the  30th  day.  The  data 
is  used  by  FOG  ataff  lo  OMiBlain 
caBM>lcta  taoitticel  reoorda  and  lo 
enaura  that  iBtarfaranca  will  not  be 
caused  to  other  licensed  broadcast 
fadliHes. 

OMB  Number  9060-0296 

TYtfer  Part  61,  Tariffs  (Other  than  the 

Tariff  Review  Ran) 
Action:  Extension 

Ratpondents:  Businesses  or  other  for- 
profit 
Fnquency  of  response:  On  occasion 

reporting 
Estimated  annuo/  burden:  2.700 
responses:  258.13  hours  average 
burden  per  response;  096.950  hoxirs 
total  annual  burden 
Needs  and  use*:  These  rales  were 
deai^ned  to  ensure  that  all  tariffs  filed 
by  common  carriers  are  formally  sound, 
well  orgaiuxed,  and  provide  the 
Commission  and  the  public  ivith 
suffkient  information  to  determine  the 
justness  and  reasonableness  as  required 
by  the  Act.  of  the  rates,  terms  and 
conditions  in  those  tariffs.  It  prescribes 
the  framewori(  for  the  Initial 
aatabliahment  of  and  subsequent 
revisions  to  tariffs.  Tariffs  that  do  not 
conform  to  Part  61  requirements  may  be 
rejected  The  data  collected  throt^  a 
carrier's  tariff  is  used  by  the  FCC  to 
determine  whether  the  services  offered 
are  just  and  reasonable.  The  tari^  and 
any  supporting  doconentatian  are 
exaoBlned  in  order  to  determine  if  the 
services  are  offered  in  a  just  and 
reasonable  maiuier. 
OMB  Number  3060-M04 
Title:  Application  for  an  FM  Translator 

or  FM  Booster  Station  License 
Form  number  FCC  Form  350 
Action:  Revision 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 
Frequency  of  response:  On  occasion 

reporting 
Estimated  annual  burden:  367 
responses;  3.50  hours  average  burden 
per  response:  1,285  hours  total  annual 
burden 

Needs  and  uses:  The  FCC  Form  350  is 
required  to  be  filed  when  applying  for 
an  FM  Translator  or  FM  Booster  Station 
License.  The  revision  to  this  information 
collection  requirement  includes 
incorporation  of  character 
qualifications,  certain  amendments  of 
part  74  of  the  FCC  rules  governing  FM 
Tranalator  stations,  and  redesigned  to 
include  fee  data.  The  data  will  be  used 
by  FCC  sU£F  to  confirm  that  the  station 
has  been  built  to  terms  specified  in  the 
outstanding  construction  permit  Data  ia 
then  extracted  from  FCC  350  for 


inclusion  in  the  subaequant  license  to 
operate  the  station. 

Federal  Coimminicstians  Commission. 

Doana  R.  Saaicy, 

Secretary* 

(FR  Doc  51-«n8  Piled  2-«-ei;  S:4S  rai| 

aajjNO  cooc  tris^t-* 


AppNciMone  for  New  FM  SteUone; 
Barbera  Meiers,  etaL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  two  new  FM  stations: 


Applcsnt.  CNy  and 
Slats 


FVs  No. 


Na 


1 

A.  BartMniMslart: 

BPH-«80316MC 

90-«Z7 

Eptma.  WA. 

8.Ep(«aiB 

Br>H4Q0316MH 

EphrMa.WA. 

Aauw /Msdirv  jntf  aqn(canK«) 

1.  MuMpts  0«m«rsNp.  B 

2.  Air  Htzard.  A.  B 

3.  Comparattva,  A.  8 

4.  UMmata.  A.  B 


Ntodta^FL 
aCmwaldCoMt 


Inc.;  Ntosi^i^,  Ft. 
C.  NicwNis  Rsdto 

Nic«ve«.Ft. 
Q.  Bay  Arse 


W.|  rWOVI^MB,  PL. 


F.  HobartT. 
Raw«wtd.Sr4 
Nic«vM«.R_ 

G.  IntorMarl 
BroadcaaSng  ol 
West  Flortds.  mc: 
Niches.  FL 

H.  Nk:MaaRadto 
LMM.AFIVWS 
Umttod 


I.  Gi«MlBRaa 


JackaonCobb 

Jsnijosn; 
NtowMs,  FL. 

J. 

FM,ln&; 

K.  Lynn*  WaNz  d/ 
b/aLAW. 

Company: 
Ni09vwl9,  FL. 


BPH-«80917MQ 
BPH  ea0323MG 

BPH-0eO323MH 

BPH-a80324MJ 

BPH-880324MM 

BPH-«80324NA 
BPH-«a0324NO 

DPI  I  eeoaa4NF 

BPH-ae0324NJ 

aPH-aeo3a4NR 
BPH-eaasMNv 


90-«2e 


Apptevita^and 

FIsNo. 

MM 

doetwl 
Na 

LMcaveaFM 
Umilod 

NiC0ViM,  FL. 

BPH-880324OE 

laaus  timOng  and  applcants 
1.  Saa  Appsndbi,  J 
2  S«*  Appandbc  J 

3.  Ssa  Appsndh,  J 

4.  Plnandsl  QusMicaSons,  K 

5.  Air  Haiwd.  a  E.  H.  I.  J.  K 

6.  Comparaiiv*,  AS 

7.  littmata.  AJI 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardised  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1086. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services. 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.faoGay, 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau, 

Appendix  (NicaviOe,  Florida) 

1.  To  determine  whether  Sonrise 
Management  Services.  Inc.  is  an  undisclosed 
party  to  the  application  of  |  (Westenberger). 

2  To  determine  whether  fs 
(Westenberger's)  organizational  structure  is  a 
sham. 

3.  To  determined,  from  the  evidence 
adduced  pursant  to  Issues  1  and  2  atwve, 
whether )  (Westenberger)  possesses  the  t>a>ic 
qualifications  to  be  a  licensee  of  the  facilities 
sought  herein. 

(FR  Doc.  91-2720  Filed  2-6-91:  8:45  am] 

SNUNQ  COOe  «71>.«t-M 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agenq^  Information  Collection 
SulMnitted  to  tlie  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U,S.C.  chapter  35). 

Type:  Revision  of  3067-0166. 

Title:  Crisis  Counseling  Assistance 
and  Training. 

Abstract  Public  Law  (Pub.  L)  93-286 
as  amended  by  the  Robert  T.  Stafford. 
Disaster  Relief  and  Emergency 
Assistance  Act  Public  Law  10&-707. 
authorizes  the  IH^sident  to  provide 
financial  assistance  to  State  and  local 
governments  for  professional  counseling 
services  to  victims  of  major  disasters  in 
order  to  relieve  mental  health  problems 
caused  or  aggravated  by  a  major 
disaster  or  its  aftermath.  The  National 
Institute  of  Mental  Health  administers 
the  Crisis  Counseling  Assistance  and 
Training  Program,  and  FEMA  provides 
funds  in  the  form  a  Federal  grants  to 
State  or  local  mental  health  agencies  or 
private  mental  health  organizations 
designated  by  the  Governor  to 
administer  such  Crisis  Coimseling 
Programs  in  the  State.  To  obtain  a  grant 
a  State  agency  must  submit  a  grant 
application,  including  a  plan  of  services. 
If  approved  and  funded,  the  State 
agency  must  provide  progress  and 
financial  reports  on  a  quarteriy  basis. 

Type  of  Respondents:  State  and  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  2,944  hotuv. 

Number  of  Respondents:  6. 

Estimated  Average  Burden  Hours  Per 
Response:  44  hours. 

Frequency  of  Response:  Quarterly. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Borror,  (202)  646-2646,  500 
C  Street  SW.,  Washington.  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman, 
(202)  305-7340,  Office  of  Management 
and  Budget  3235  New  Executive  Office 
Building.  Washington,  DC  20503  within 
four  weeks  of  this  notice. 


Dated:  )anuafy  25, 1901. 
Wesley  C  Moot*. 

Director,  Office  of  AdministraUve  Support 
(FR  Doa  91-2828  Filed  2-6-«l:  8:45  am] 
mUJNQ  COM  S71S-01-« 


Agency  Information  CoBectlon 
Submitted  to  ttie  Offtoe  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Agency 
(FEMA)  has  submitted  to  the  Office  of 
Management  and  Budget  the  following 
information  collection  package  for 
clearance  in  accordance  with  tlie 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

Type:  Reinstatement  of  3067-0166. 

Title:  Application  for  Superfund 
Temporary  or  Permanent  Ilelocation 
Assistance. 

Abstract  FEMA  requires  information 
to  properly  provide  permanent  and 
temporary  relocation  assistance  to 
individuals,  businesses,  and  commimity 
facilities  requiring  relocation  luider  the 
Comprehensive  Enviroiunental 
Response,  Compensation,  and  liability 
Act  of  1980,  as  amended  (Superfund). 

Type  of  Respondents:  Individuals  and 
households.  State  and  local 
governments,  farms,  businesses  or  other 
for-profit  non-profit  institutions,  and 
small  businesses  or  organizations. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  85  hours. 

Number  of  Respondents:  Temporary 
Relocatidn  Assistance — 50,  Permanent 
Relocation  Assistance — 18. 

Estimated  Average  Burden  Hours  Per 
Response:  Temporary — .25  hours. 
Permanent — 4  hours. 

Frequency  of  Response:  On  occasion. 

Copies  of  the  above  information 
collection  request  and  suiqwrting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Borror.  (202)  640-2624, 500 
C  Street  SW.,  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspetst  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gcuy  Waxman, 
(202)  395-7340,  Office  of  Management 
and  Budget  3235  New  Executive  Office 
Building.  Washington.  DC  20503  within 
four  weeks  of  this  notice. 

Dated:  January  18, 1991. 
Wesley  C  Mooie. 

Director.  Office  of  Administrative  Support 
(FR  Doc  2829  FUed  2-6-«l:  8:45  am] 
MUJNQ  cooc  S71»41-M 


Agency  Information  CoMadlon 
SulMnitted  to  ttw  Office  of 


Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  Revision  of  3067-0172. 

Title:  Radiological  Defense  Program 
(RADPRO)  Data  Base  (Formeriy 
Radiological  Protection  Program  Data 
Base). 

Abstract  The  Radiological  Defense 
Program  Data  Base  is  an  integral  part  of 
the  Federal  Emergency  Maiuigement 
Agency's  (FEMA)  program  management 
information  system,  llie  data  base  is 
designed  to  track  the  status  of  State  and 
local  government  radiological  defense 
systems.  With  this  data,  FEMA  is  able 
to  determine  if  State  and  local 
Governments  have  adequate  persoimel. 
training,  equipment  and  funding  to 
ensure  that  a  viable  and  effective 
radiological  defense  response  capability 
is  being  developed  and  maintained 
throughout  the  country.  The  data  is  also 
needed  for  multi-year  program  planning. 
A  computer  program  has  been 
developed  to  enable  State  Radiological 
Defense  Officers  to  add,  delete,  and 
update  records  in  the  data  base. 

Type  of  Respondents:  State  or  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  2.700  hours. 

Number  of  Respondents:  5,400. 

Estimated  A  verage  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  Aimually. 

Copies  of  the  above  information 
collection  request  and  supporting 
dociunentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Borror,  (202)  646-2624.  500 
C  Street  SW.,  Washington,  DC  20472. 

Direct  comments  regarding  the  biuden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Clearance  Officer  at  tiie 
above  address;  and  to  Gary  Waxman, 
(202)  395-7340.  Office  of  Management 
and  Budget  3235  New  Executive  Office 
Building.  Washington.  DC  20503  within 
four  weeks  of  this  notice. 

Dated:  January  25, 1991. 
Wesley  C  Moor^ 

Director,  Officer  of  Administrative  Support 
[FR  Doc.  91-2830  FUed  2-6-91: 8.-4b  am] 
BNJJNQ  coos  sris-ei-u 
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(FEIIA-«M-OR] 

Kwitucfcy;  M^or  Dtaastsr  and  R«lat«d 


r.  Federal  Emergency 
Management  Agency. 
action:  Notice. 


:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Kentucky  (FEMA-a93-DR),  dated 
January  29, 1991,  and  related 
determinations. 
DATIS:  January  29, 1991. 
KM  PuiiTNni  iwroimATiOH  contact: 
Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472  (202)  640-3614. 
NOnci:  Notice  is  hereby  given  that  in  a 
letter  dated  January  29, 1991,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C  6121  et  seq.. 
Pub.  L  93-288,  as  amended  by  Pub.  L 
100-707).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areaa  of  the  Commonwealth  of 
Kentucky,  resulting  from  severe  storma  and 
flooding  beginning  on  December  6, 199a  i«  of 
Sufficient  teverity  and  magnitude  to  warrant 
■  major  dlaaater  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  L 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  Commonwealth  of  Kentucky. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  thaee  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  AsHistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Paul  E.  Hall  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of  Kentucky 
to  have  been  affected  adversely  by  this 
declared  major  disaster. 


The  counties  of  Boyd.  Breathitt,  Casey, 
Johnson.  Lawrence,  Magoffin.  McCracken, 
Owsley.  Perry,  and  Wayne  for  Public 
Assistance  only. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

|afry  D.  Jeniiiogs, 

Deputy  Director,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  91-2831  Filed  2-^5-01;  8:45  am] 
■Nxim  COM  tris-ss-H 


FEDERAL  RESERVE  SYSTEM 

Banc  On*  Corp^  Cdumbus,  OH; 
Application  To  Engago  in  Aaoat 
Managamant,  Sarvlcino,  and  CoNactton 
Actlvttlaa 

Banc  One  Corporation,  Columbus, 
Ohio  ("Applicant"),  has  applied, 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  ("BHC  Act")  and 
{  225.23(a)(3)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(3)).  for  prior 
approval  to  engage  de  novo  through  a 
subsidiary  in  providing  asset 
management  servicing,  and  collection 
activities.  Applicant  proposes  to  provide 
these  services  to  the  Resolution  Trust 
Corporation  ("RTC").  the  Federal 
Deposit  Insurance  Corporation  ("FDIC"). 
unaffiliated  third  party  investors  that 
purchase  pools  of  assets  assembled  by 
the  RTC  or  FDIC  from  troubled 
institutions,  and  unaffiliated  financial 
institutions  with  troubled  assets.  The 
Board  has  approved  a  similar  proposal 
to  provide  asset  management  services  to 
the  RTC  and  the  FDIC.  and  generally  to 
unaffiliated  financial  institutions  with 
troubled  assets.  NCNB  Corporation,  T7 
Federal  Reserve  Bulletin  124  (1991).  This 
activity  will  be  performed  nationwide. 

As  proposed  by  Applicant  the  asset 
management  activities  for  which 
approval  is  requested  consist  of  the 
liquidation  (or  other  disposition)  of 
loans  and  their  tmderlying  collateral, 
including  real  estate  and  other  assets 
acquired  through  foreclosure  or  in 
satisfaction  of  debts  previously 
contracted  ("DPC  property").  Specific 
individual  activities  include:  classifying 
and  valuing  loan  portfolios:  filing 
reviews  of  loan  documentation; 
developing  collection  strategies: 
negotiating  renewals,  extensions,  and 
restructuring  agreements;  initiating 
foreclosure,  bankruptcy,  and  other  legal 
proceedings,  where  appropriate; 
developing  and  implementing  market 
strategies  for  the  sale  or  refinancing  of 
individual  loans  cmd  for  the  packaging 
and  sale  of  whole  or  securitized  loan 
portfolios;  conducting  and  reviewing 
(either  directly  or  through  independent 


contractors)  appraisals  and 
environmental  inspections;  providing 
asset  valuations:  performing  cash  flow 
and  asset  review  analyses;  contracting 
with  and  supervising  independent 
property  managers;  leasing  (either 
directly  or  through  independent 
contractors)  real  estate  and  other  DPC 
property:  and  developing  and 
Implementing  marketing  strategies  for 
the  sale  of  DPC  property,  either 
individually  or  packaged  for  investors  or 
developers. 

Applicant  maintains  that  the  asset 
management  activities  described  above 
have  all  previously  been  determined  to 
be  permidsible  for  bank  holding 
companies  pursuant  to  12  CFR 
225.25(b)(l).(3).f4).(ll).  and  (23).  The 
Board  has  previously  determined  that 
bank  holding  companies  may  engage  in 
the  following  individual  activities 
encompassed  within  asset  management 
pursuant  to  the  Board's  Regidation  Y: 
servicing  extensions  of  credit 
(S  225.25(b)(1));  performing  functions  or 
activities  permissible  for  trust 
companies  ({  225.25(b)(3));  providing 
investment  or  financial  advice 
(8  225.25(b)(4)):  providing  management 
consulting  advice  to  nonaffiliated 
depository  institutions  (S  225.25(b)(ll)): 
providing  personal  property  and  real 
estate  appraisal  activities 
(S  225.25(b)(13);  and  operating  a 
collection  agency (S  225.25(b)(23)).  See 
NCNB  Corporation,  77  Federal  Reserve 
Bulletin  124. 124  n.3  (1991).  The  Office  of 
the  Comptroller  of  the  Currency  has  also 
indicated  that  asset  management  is  a 
permissible  activity  for  national  banks. 
See  Memorandum  from  Paul  Allan 
Schott  Chief  Counsel,  to  Emory  W. 
Rushton.  Deputy  to  the  Director.  RTC 
dated  October  18. 1990. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC.  20551.  not  later  than  February  27. 
1991.  Any  request  for  a  hearing  must  as 
required  by  S  282.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  hi  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  that  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

This  application  may  be  Inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Cleveland. 
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Board  of  Governors  of  the  Federal 
Reserve  System.  January  31, 1991. 
leanifer  J.  foiiBSon. 
Associate  Secretary  of  the  Board. 
(FR  Doc  91-2775  Filed  2-«-ei:  8:46  am] 

WLLINO  COOC  Stt»«1.F 


Salvador  Lawrence  DIeal;  Change  in 
Bank  Control  Noticee;  AcquWHona  of 
Sharea  of  Banka  or  Bank  Hokflng 
Companiea 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(i)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  25, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW..  Atlanta,  Georgia 
30303: 

1.  Salvador  Lawrence  Diesi. 
Opelousas.  Louisiana;  to  retain  13.3 
percent  of  the  votiiag  shares  of  American 
Bancorp,  Inc..  Opelousas,  Louisiana,  and 
thereby  indirectly  acquire  American 
Bank  and  Trust  Company,  Opelousas, 
Louisiana. 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street  St  Louis.  Missouri  63166: 

1.  Otis  Truman  Arnold,  Texarkana. 
Texas:  to  retain  12,2  percent  of  the 
voting  shares  of  Stiate  First  Financial 
Corporation.  Texarkana,  Arkansas,  and 
thereby  indirectly  acquire  State  First 
National  Bank  of  Texarkana, 
Texarkana.  Arkansas;  The  First 
National  Bank  in  Ashdown,  Ashdown. 
Arkansas:  Atlanta  National  Bank, 
Atlanta,  Texas:  and  American  National 
Banic  Texarkana,  Texas. 

Board  of  Govenuws  of  the  Federal  Reserve 
System.  January  31, 18B1. 
Jennifer  J.  Jotnsnn, 
Associate  Secretary  of  the  Board. 
(FR  Doc  91-V76  PUed  2-S4n:  8:45  am] 
■lUMQ  0001  IMM«# 


SJNB  Flnandai  Corp^  Application  To 
Engage  de  novo  in  Permlealble 
Nonbanking  Actlvniea 

The  company  listed  in  this  notice  has 
filed  an  application  under  i  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  i  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  Inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  sunmiarlzing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  25, 
1991. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Keimeth  R.  Binning,  Assistant 
Vice  President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  SJNB  Financial  Corp,,  San  Jose, 
California:  to  engage  de  novo  in  making, 
acquiring,  or  servicing  loans  or  other 
extensions  of  credit  for  Applicant's 
account  or  for  the  account  of  others 
pursuant  to  }  225.2S(b)(l)  of  the  Board's 
Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  31, 19Bt. 

lennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-2777  Filed  2-5-01: 8:45  am) 
BHjjNa  cooe  atfo^vr 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

omce  Of  me  secreiary 

Agency  Forme  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  following  are  those 
information  collections  recendy 
submitted  to  OMB. 

1.  Consumer  Use  of  Home  Testing 
Devices — New — ^This  request  for 
information  on  consumer  use  of  home 
health  testing  devices  is  needed  to 
determine  the  extent  of  and  nature  of 
consumer  experiences  with  home  health 
testing  devices.  The  information  will  be 
used  in  the  assessment  of  FDA's 
clearance  and  approval  process  for 
home  testing  devices.  Respondents: 
Individuals  or  households;  Annual 
Number  of  Respondents;  3,000;  Annual 
Frequency  of  Response:  One  time; 
Average  Burden  per  Response:  nine 
minutes:  Total  Annual  Burden;  450 
hours. 

OMB  Desk  Officer:  Allison  Herron. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511.  Written 
comments  and  recommedations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
Room  3208,  Washbigton.  DC  20503. 

Dated  January  2&,  IMl. 

James  F.  Tridcett 

Deputy  Assistant  Secretary  for  Management 

and  Acquisitioa. 

(FR  Doc.  91-2885  Filed  2-«-«l:  8.-45  am] 
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Food  and  Drug  Adminlstrttlon 
(DoclwtNaME-0406] 

DtfmlnaMon  of  Ragulrtofy  R»vltw 
rwmo  TOr  rwposos  OT  pswni 
ExtWMionj  Idwnycin^ 

AOmcv:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


:  The  Pood  and  Drug 
Administration  (FDA)  has  determined 
the  regulatwy  review  period  for 
Idamycin*  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks.  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRUUS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  rm. 
4-62,  Seoo  Fishers  Lane.  Rockville,  MD 
20857. 

RM  FURTHai  INFOMMATIOM  CONTACT: 

Nancy  E.  Pirt.  OfBce  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-44J-1382. 
SUWUMniTARV  intoiniation:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FD.'\  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  himian  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product 
iMthough  only  a  portion  of  a  regulatory 
review  period  may  count  towanl  the 
actual  amount  of  extension  that  the 
Conunissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 


have  occurred  before  the  patent  was 
issued),  PDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recendy  approved  for  marketing 
the  human  drug  product  Idamycin*. 
Idamycin*  (idarubicin  HCl)  in 
combination  with  other  approved 
antileukemic  drugs  is  indicated  for  the 
treatment  of  acute  myeloid  leukemia  in 
adults.  This  includes  French-American- 
British  classincations  Ml  through  M7. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  OfBce  received  a  patent 
term  restoration  appUcation  for 
Idamycin*  (U.S.  Patent  No.  4,046,878) 
from  Adria  laboratories.  Inc.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration. 

FDA,  in  a  letter  dated  December  11, 
1990,  advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  has 
undergone  a  regulatory  review  period. 
The  letter  also  stated  that  the  approval 
of  idarubicin  HCl,  represented  the  Brst 
permitted  commercial  marketing  or  use 
of  the  product  Shortiy  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Idamycin*  is  3,425  days.  Of  this  time, 
3,032  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  393  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
May  14, 1981.  The  applicant  claims 
March  10, 1981,  as  the  date  the 
investigational  new  drug  (IND) 
application  became  effective.  However, 
FDA  records  indicate  that  the  IND 
became  effective  on  May  14, 1981,  which 
was  the  date  the  IND  was  released  from 
clinical  hold. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  507  of 
the  Federal  Food,  Drug,  and  Cosmetic 
AcV  August  31, 1989.  FDA  has  verified 
the  applicant's  claim  that  the  date  the 
new  drug  application  (NDA  50-661)  was 
filed  was  on  August  31, 1989. 

3.  The  date  the  application  was 
approved:  September  27, 1990.  FDA  has 
verified  the  applicant's  claim  that  NDA 
50-661  was  approved  on  September  27, 
1990. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 


However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  2  years  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  April  8, 1991,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  August  5, 1991,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
Part  1, 98th  Cong..  2d  Sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  Conunents 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  betwee  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  January  29, 1081. 
Stuart  L  Nigfatiiigale, 

Associate  Commissioner  for  Health  Affairs. 
[FR  Doc  91-27e0  Filed  2-6-91;  8:45  am] 
■NXINQ  COM  41S0-01-N 


Health  Car*  Financing  Admlnlatnition 

(0IS-011-N1 

Medicart  Program;  Quartarly  Listing  of 
Program  lasuancaa  and  Covaraga 
Decisions 

AQENCY:  Health  Care  Financing 
Administi-ation  (HCFA),  HHS. 

AcnON:  General  notice. 

summary:  This  notice  lists  HCFA  '. 
manual  instructions,  regulations  and 
other  Federal  Register  notices,  and 
statements  of  policy  that  were  pubUshed 
during  July,  August  and  September  1990 
that  relate  to  the  Medicare  program. 
Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  pubUsh  a  list  of  our 
Medicare  issuances  in  the  Federal 
Register  at  least  every  three  months. 

We  also  are  providing  the  content  of 
revisions  to  the  Medicare  Coverage 
Issues  Manual  published  during  this 
quarter.  On  August  21, 1969  (54  FR 
34555),  we  published  the  crntent  of  tne 
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Manual  and  indicated  that  we  will 
publish  quarterly  any  updates.  Adding 
the  Medicare  Coverage  Issues  Manual 
changes  to  this  listing  allows  us  to  fulfill 
this  requirement  in  a  manner  that 
facilitates  identification  of  coverage  and 
other  changes  in  our  manuals. 

roN  niRTMER  mFONMATKM  CONTACT. 

Allen  Savadkin  (301)  966-5265  (for 

instruction  information) 
Sam  Delia Vecchia  (301)  966-5316  (for 

Coverage  Information) 
Margaret  Teeters  (301)  966-4678  (for  All 

Other  Information) 
SUPPLCMENTAflY  INFORMATKNI: 

L  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  program, 
a  program  that  pays  for  health  care  and 
related  services  for  34  million  Medicare 
beneficiaries.  Administration  of  the 
program  involves  (1)  providing 
information  of  beneficiaries,  health  care 
providers,  and  the  public;  and  (2) 
effective  communications  with  regional 
offices.  State  governments,  various 
providers  of  health  care,  fiscal 
intermediaries  and  carriers  who  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on  which 
the  program  is  based,  we  issue 
regulations  under  authority  granted  the 
Secretary  under  sections  1102  and  1871 
and  related  provisions  of  the  Social 
Security  Act  (the  Act]  and  also  issue 
various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
program  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  in  the  Federal  Register 
no  less  frequenUy  than  every  three 
months  a  list  of  all  Medicare  manual 
instructions,  interpretative  rules, 
statements  of  policy  and  guidelines  of 
general  applicability  not  issued  as 
regulations.  We  published  our  first 
notice  lune  9, 1988  (53  FR  21730).  As  in 
prior  notices,  although  both  substantive 
and  interpretative  regulations  published 
in  the  Fe<leral  Register  in  accordance 
with  section  1871(a)  of  the  Act  are  not 
subject  to  the  publication  requirement  of 
section  1871  (c),  for  the  sake  of 
completeness  of  the  listing  of 
operational  and  poUcy  statements,  we 
are  including  regulations  (proposed  and 
final)  published. 

II.  Coverage  Issues 

We  receive  numerous  inquiries  from 
the  general  public  about  whether 
specific  items  or  services  are  covered 
under  Medicare.  Providers,  carriers  and 
intermediaries  have  copies  of  the 
Medicare  Coverage  Issues  Manual 
which  identifies  those  medical  items. 


services,  technologies,  or  treatment 
procedures  that  can  be  paid  for  under 
Medicare.  On  August  21, 1989,  we 
published  a  notice  in  the  Federal 
Register  (54  FR  34555)  that  contained  all 
the  Medicare  coverage  decisions  issued 
in  that  manual. 

In  that  notice,  we  indicated  that 
revisions  to  the  Coverage  Issues  Manual 
will  be  published  at  least  quarterly  in 
the  Federal  Register.  We  also  sometimes 
issue  proposed  or  final  national 
coverage  decision  changes  in  separate 
Federal  Register  notices.  Since  we  have 
been  publishing  each  quarter  a  notice 
Usting  all  manual  issuances,  including 
any  released  for  the  Coverage  Issues 
Manual,  we  are  adding  a  table  to  this 
listing  that  contains  the  text  of  revisions 
to  the  Coverage  Issues  Manual.  Readers 
should  find  this  an  easy  way  to  identify 
both  our  issuance  of  changes  of  all 
manuals  and  the  text  of  changes  to  the 
Coverage  Issues  Manual. 

Revisions  to  the  Coverage  Issues 
Manual  are  not  published  on  a  regular 
basis  but  on  an  as  needed  basis.  We 
publish  revisions  as  a  result  of 
technological  changes,  medical  practice 
changes,  responses  to  inquiries  we 
receive  seeking  clarifications,  or  the 
resolution  of  coverage  issues  under 
Medicare.  If  no  Coverage  Issues  Manual 
revisions  were  published  during  a 
particular  quarter,  our  listing  will  reflect 
that  fact. 

Not  all  revisions  to  the  Coverage 
Issues  Manual  contain  major  changes. 
As  with  any  instruction,  sometimes 
minor  clarifications  or  revisions  are 
made  within  the  text.  We  have  reprinted 
manual  revisions  exacUy  as  transmitted 
to  manual  holders  with  the  exception  of 
underlining.  We  are  unable  to  indicate 
underlined  text  but  have  provided  the 
text  not  underlined.  We  will  not  reprint 
the  table  of  contents,  since  the  table  of 
contents  serves  primarily  as  a  finding 
aid  for  the  user  of  the  manual  and  does 
not  identify  items  as  covered  or  not. 

Since  the  August  21, 1989  publication 
date,  we  issued  our  first  update  that 
included  the  text  of  change  to  the 
Coverage  Issues  Manual  on  March  20, 
1990  (55  FR  10290).  In  Table  IV  of  this 
notice,  we  are  presenting  the  text  of  two 
issuances  published  this  quarter  that 
revise  the  Coverage  Issues  Manual.  The 
issuance  updates  found  in  Table  IV, 
when  added  to  material  from  the 
manual  published  on  August  21, 1989  (54 
FR  34555)  and  the  first  update  published 
on  March  20, 1990  (55  FR  10290), 
constitute  a  complete  manual  as  of 
September  30, 1990.  Parties  interested  in 
obtaining  a  copy  of  the  manual  and 
revisions  should  follow  the  instructions 
in  section  FV  of  this  notice. 


m.  How  To  Use  the  Listing 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
regulations,  or  coverage  decisions 
published  during  this  timeframe  to 
determine  whether  any  are  of  particular 
interest.  We  expect  it  to  be  used  in 
concert  with  previously  published 
notices.  Most  notably,  those  unfamiliar 
with  a  description  of  our  manuals  may 
wish  to  review  Table  I  of  our  first  three 
notices;  those  desiring  information  on 
the  Medicare  Coverage  Issues  Manual 
may  wish  to  review  the  August  21, 1989 
(54  FR  34555]  publication;  and  those 
seeking  information  on  the  location  of 
regional  depository  libraries  may  wish 
to  review  Table  IV  of  our  first  notice  (53 
FR  21736).  We  have  divided  this  current 
listing  into  four  tables. 

Table  I  describes  where  interested 
individuals  can  get  a  description  of  all 
previously  published  HCFA  manuals 
and  memoranda. 

Table  II  of  this  notice  lists,  for  each  of 
our  manuals  or  Program  Memoranda,  a 
transmittal  number  imique  to  that 
instruction  and  its  subject  matter.  A 
transmittal  may  consist  of  a  single 
instruction  or  many.  Often  it  is 
necessary  to  use  information  in  a 
transmittal  in  conjunction  with 
information  currenUy  in  the  manuals. 

Table  III  lists  all  Medicare  regulations 
and  general  notices  published  in  the 
Federal  Register  during  this  period.  For 
each  item,  we  list  the  date  published, 
the  tiUe  of  the  regulation,  and  the  Parts 
of  the  Code  of  Federal  Regulations 
(CFR)  which  have  changes. 

Table  IV  sets  forth  the  revisions  to  the 
Medicare  Coverage  Issues  Manual  that 
were  published  during  this  quarter.  For 
each  of  the  revisions,  we  give  a  brief 
synopsis  of  the  revision  as  it  appears  on 
the  transmittal  sheet,  the  manual  section 
number,  and  the  tide  of  the  section.  We 
present  a  complete  copy  of  the  revised 
material,  no  matter  how  minor  the 
revision,  and  identify  the  revision  by 
printing  in  italics  the  text  that  was 
changed.  If  the  transmittal  includes 
material  unrelated  to  the  revised 
sections,  for  example,  when  the  addition 
of  revised  material  causes  other  sections 
to  be  repaginated,  we  do  not  reprint  the 
unrelated  material. 

IV.  How  to  Obtain  Listed  Material 

A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual.  Those 
wishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
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(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresaes:  Superintendent  of 
Doctunents.  Government  Printing  Office, 
Washington.  DC  20402,  telephone  (202) 
78^-3236;  National  Technical 
Information  Service,  Department  of 
Commeroe,  5825  Port  Royal  Road, 
Springfield.  VA  22161,  telephone  (703) 
487-463a 

In  addition,  individual  mamial 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittals]  they  want 
GPO  or  NTIS  will  give  complete  details 
on  how  to  obtain  the  publications  they 
sell. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  may  subscribe  to  the  Federal 
Register  by  contacting  the  Government 
Printing  OfTice  at  the  following  address: 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402.  telephone  (202) 
783-323a  When  ordering  individual 
copies,  it  is  necessary  to  cite  either  the 
date  of  publication  or  the  volume 
number  and  page  number. 

C.  Rulings 

Rulings  are  published  on  an 
infrequent  basis  by  HCFA.  Interested 
individuals  can  obtain  copies  from  the 
nearest  HCFA  regional  office  or  review 
them  at  the  nearest  regional  depository 
library.  We  also  sometimes  publish 
Rulings  in  the  Fadaml  Ragiater. 


V.  How  to  Review  Liatad  Malarial 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depository  Library  (F£H.).  Under  the 
Federal  Depository  Library  Program, 
government  publications  are  sent  to 
approximately  1400  designated  Hbrariea 
throughout  the  United  States.  Interested 
parties  may  examine  the  docimients  at 
any  one  of  the  FDLs.  Some  may  have 
arrangements  to  transfer  material  to  a 
local  library  not  designated  as  an  FDL 
To  locate  the  nearest  FDL,  individuala 
should  contact  any  library. 

La  addition,  individuala  may  contact 
regional  depository  libraries,  whidi 
receive  and  retain  at  leaat  one  copy  of 
nearly  every  Federal  Government 
publication,  either  in  printed  or 
microfilm  form,  for  use  by  the  general 
public.  These  libraries  provide  reference 
services  and  interlibrary  loans; 
however,  they  are  not  sales  outlets. 
Individuals  may  obtain  information 
about  the  location  of  the  closest  regional 
depository  library  from  any  library. 

Superintendent  of  Docimients 
numbers  for  each  HCFA  publication  are 
shown  in  Table  n,  along  with  the  HCFA 
publication  and  transmittal  numbers.  To 
help  FDLs  locate  the  instruction,  use  the 
Superintendent  of  Documents  number, 
plus  the  HCFA  transmittal  number.  For 
example,  to  find  the  Intermediary 
Manual  Part  3— Claims  Process  (HCFA- 
Pub.  13-3)  transmittal  the  "Review  of 
ESRD  Bills,"  use  the  Superintendent  of 
Documents  No.  HE:22.8/e  and  the  HCFA 
transmittal  number  1484. 

VI.  Ganaraliiifbnnatioa 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 


and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  Individuals  are 
expected  to  procure  copies  or  arrange  to 
review  them  as  noted  above. 

Questions  concemii^  items  in  Tables 
I  or  n  may  be  addressed  to  Alien 
Savadkin,  Office  of  Issuances,  Health 
Care  Financing  Administration,  room 
688  East  Hi^  Rise.  6325  Security  BhwL. 
Baltimore,  MD  21207,  telephone  (301) 
966-5265. 

Questions  concerning  items  in  Table 
rv  may  be  addressed  to  Sam 
Delia Vecchia,  Office  of  Coverage  and 
Eligibility  Policy,  Health  Care  Financing 
Administration,  room  445  East  High 
Rise,  6325  Security  Blvd.,  Baltimore,  MD 
21207,  Telephone  (301)  OOO-SSia 

Questions  concerning  all  other 
information  may  be  addressed  to 
Margaret  Teeters,  Regulations  Staff. 
Health  Care  Financing  Administration, 
room  132  East  High  Rise.  6325  Security. 
Blvd.,  Baltimore.  MD  21207.  Telephone 
(301)  966-467a 

Table  I — Description  of  Manuals, 
Memoranda  and  HCFA  RuBngs 

An  extensive  descriptive  listing  of 
manuals  and  memoranda  was 
previously  published  at  53  PR  21731  and 
supplemented  at  53  FR  36892  and  53  FR 
50579.  Also,  for  a  complete  description 
of  the  Medicare  Coverage  Issues 
Manual,  please  review  54  FR  34555. 


Table  it.— Medicare  Manual  Instructions  July-September  1990 


Trans.  Na 


MantMri/aub)6Ct/pub>calion  Na 


Intannadtafy  MsnusI 

378 

37» 
380 

a  IndMdusI  O^wpsyfiMnls. 
^qgngen  OwnwViimiis. 
OilMiiiliMauii  ctl  Amount  ol  0»«ip«ynwnt 
OteipayiMni  Ownend  Laan. 

nyspMnt Eiaided ijWQsr Thsn  IZMonths and Monilodng an  Afjpnwad Extandad Rapcymani Scttadule. 
Pnioadua  to  Suapanatoi  of  Martm  r*aynwnls. 

Ratam  to  flw  Oaparlmani  otJuaSca. 

Raoovanr  of  Owp^fmaniB. 
m  Coal  Raport  flaMaawm  Log  Syatoit 
•  UnS  Coat  FuncSonal  Otttarioa 

J    - 

Part  S-CMma  Procaaa  (HCFA^Pubi  1^3)  gupaiWandant  of  Oocumants  Na  HE  2Z8/6) 


MI-eO-2 
1483 


•  LMMtonaon 
Efaployv  Qm^ 


♦  eaaciow 
TOMoar  wang  wnava 


to  Safvicw  to  Itia  Emptoyod  Agad  «id  Agad  Spouaaa  of  &nptoyad  IndMdualB  of  Any  Aga  \Mw  Am  Cowaiad  by 

to  Oiaabtad  IndMduali.  ! 


Ara  Raiatod  to  Acddant 
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Table  II.— Medicare  Manual  Instructions  July-Sept&mber  1990— Continued 


Trans.  No. 


1484 

1485 
1488 
1487 

1488 
1488 
1490 


1491 

1492 
1493 


Manual/aubiect/put)lication  No. 


Procaaaing  o(  Claims  Indtoating  Possibilily  of  Payments  Undar  No^autt  kwuranca. 

Saoondary  Medical*  Payments. 

CondHlonal  Primary  Medfcye  BenefHa. 

Stato  Law  or  Contract  Providea  That  No^ault  Inauranoe  la  Secondary  to  Othei  !i-isuranoa. 

Provider  and  Beneficiary's  Reaponaibility  Wittf  Respect  to  No^auN  Inaurance. 

•  Review  of  ESRO  Billa. 

Giidalines  to  Review  of  Ctaima  to  Epoetin. 

•  Review  of  r=onn  HCFA-14S0  to  Inpatient  and  Oulpatierfl  Bills. 

•  Payment  to  Blood  Clotting  Facto  Adminiatarad  to  HamopfiWa  Inpatlenta. 

•  Medtoal  Review  of  Part  B  totannedtey  Oulpatlent  Occupationai  Therapy  BHIa. 
Provider  Electronic  Biing  File  and  Record  Format 

a  Completion  of  Form  HCFA-1588. 

•  Spedal  Inalructiona  to  Modtoal  Review  of  Dysphagia  Claims. 

•  AddMonal  Payment  Amounts  to  Hospitals  WNh  Oiaproportionats  Share  of  Low.lncoma  Patienla. 
Rural  Referral  Centers. 

Criteria  and  Payments  to  Sole  Community  Hospitals  and  to  MedKare  Dependent  Hospitals. 

•  Provider  Specific  Fie. 

Provider  Specific  Data  Record  Layout  and  Descriplioa 

•  Medkral  Review  of  Part  B,  IntamiKtary  Outpatient  Phyaical  Therapy  Bills. 

•  Quarterly  Supplement  to  the  intarmedivy  Wortdoad  Report 
Medfcal  Review  Activity  Reports. 


Carriers  Manual 
Part  2— Program  AdmlnMraten  (HCFAAjb.  14-2)  (Superintendent  of  Documents  No.  HE  22.8/7-3) 
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•  UnH  Cost  Functional  Criterion. 


Carriers  Manual 
Part  3— Claima  Process  (HCFA^Pub.  14-3)  (Superintendent  of  Documents  No.  HE  22.8/7) 


IM-90-2 

IM-90-3 
1358 


1357 

1358 
1359 


1360 
1361 


1362 


1363 
1364 
1365 


1366 

1387 

1368 
1369 
1370 


•  Limitations  on  Payment  to  Services  to  the  Employed  Aged  and  Aged  Spouses  of  Employed  Individuals  of  Any  Age  Who  Are  Covered  by 
Employer  Group  Health  Plans. 

•  Medk»re  aa  Secondary  Payer  to  Disabled  IndhMuals. 

•  Psychologists  Practicing  Independently. 
Clinical  Psychologist  Sorvicea. 
CHnicai  Sodiri  Wortcar  Sennces. 

•  Reimbursement  to  Physicians'  Visits  to  Nursing  Home  Patienta. 
DetamfiMng  Reaaonable  Charges  to  Servicea  of  Physician  Assistants. 
Determining  Reasonable  Chargea  to  Servicea  of  Nurse  Practitioners. 

•  Mandatory  Assignment  and  Other  Requirements  to  Home  Dialysia  Supplies  and  Equipment  Paid  Under  Method  II. 
Explanatory  and  Denial  Messagea. 

•  Effect  on  Deductibles  and  Coinsurance. 
Definitiona. 

Proceasing  of  Claims  indteating  Possibility  of  Payments  Under  No-Fautt  Insurance. 

Secondary  Medteara  Payments. 

CondHlonal  Primary  Madtove  Benefits. 

State  Law  or  Contract  Provides  That  No-Fault  Inaurance  Is  Secondary  To  Other  Insurance. 

Benefidary'a  ReaponsUmy  With  Respect  to  No-Fault  Insurance. 

•  Diagnosis  or  Nature  of  Illness  or  Iniury. 

•  Psychological  Tests. 
Clinical  Paychologist  Services. 
Clinical  Social  Woriwr  Services. 

•  Methodology  to  Calculating  Fee  Schedules. 
Inexpensive  or  Other  RouUnBly  Purchaaed  DME. 
Reaaonable  Charges  as  a  Baaia  to  Payments. 
Updating  of  Customaiy  and  Pravaiiing  Charges. 
Determining  and  Updating  Loweat  Charge  Level  Screens. 
Determining  the  Prevailing  Charge. 

Detannination  of  the  Inflation-Indexed  Charge  to  Nonphysidsn  Sen/ices. 

Durable  Medkari  Equipment 

DeHvary  and  Service  Chargea  to  Durable  Medteal  Equipment 

Intereat  and  Carryirtg  Chaiges. 

Penalty  Charges  to  Lato  Payment  Not  Included  in  Reasonable  Charges. 

AddHional  Expaneea  to  Deluxe  Features. 

Payment  to  Power-Operated  Vehicles  That  May  Be  Appropriately  Used  as  a  Wheelchair. 

Chargea  to  Equipment  Rented  or  Purchaaed  from  an  IndMdual. 

•  Completion  of  the  Canier  Perfomnnc*  Report  (HCFA-1 565). 

•  Part  B  Monitoring  Methodology  to  Claima  Submiaaion  Requirements. 

•  Coverage  GkAMinea  to  Durable  Medical  Equipment  Claima. 
Evidence  of  Medfcal  Neoeaaity  to  Home  Oxygen  Therapy. 
Fonn  HCFA-484. 

•  Payment  to  Paychologiats. 
Payment  to  Clinical  SocM  Woricert. 

•  Chargea  knpoaed  by  bnmediate  Relatives  of  Patient  or  Members  of  Household. 
Development  of  Prepayment  Screens. 

•  Use  of  Summery  Voucher  to  Notice  of  Payment  to  Physician  or  Suppler. 

•  Reaaonable  Charge  to  Outpatient  Occupetional  Therapy  Services  Furnished  by  Occupational  Therapists  in  Independent  Practice. 

•  LM  of  Covered  Surgical  Prooedurea. 


Trant.  ^a 


A-«0-12 


»-«0-7 


W-t 


90-1 


•0-1 


241 


242 


900 
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Tabu  M.— Mbmcarc  Manual  iNsrmxrnoNS  JuLV-SEFTEMBEf<  1990— Continued 


MintMt/aubtect/put)«c«tk)n  No. 


hMmwiiariM  (HCFA-Pub.  60A) 
(SupariMandMl  of  DoeMwwwH  HE  22A/6-Q 


•  Otiay  In  Aooipano  10 


and  10  Prooadurm  UnW  OctotMr  1,  1991 
tor  Nonphyaician  HoapMal  ScrvtoM  Undsr 


Canlara  (HCFA-Pub.  MB)  (Supartntandam  ol  Documanh  No.  HE  224/6-6) 


•  (XrabtaMadtoal  EqUpfnant  Fm  Sctwdutea— Oata  Raquaat  tor  Raporl  to  Congress  Ragardtog  ihe 
Ad|uatnianL 


Approprtatenaas  of  ttie  Oxygen  Votunte 


MarmadMaa/Oattart  (HCFA-fUb.  SQA/B)  (Suparinlendant  ol  Documants  No.  HE  224/6-9 


•  Noica  o(  Nat*  imaraal  Rata  ApplcaUa  on  Oaan  CWms. 


Program  Mamorandum 
Ragtonai  OMcas  (HCFA-Pub.  52)  (SuparMandani  of  OooumaiMt  No.  HE  22.28/5:90-1) 


cmonsaniani  oi 


SUM  Nursing  Faci%  Oamand  BHng  Raquiiamanla. 


Program  Mamorarxfcim 

HaaMi  Maimananca  Organimton/CompaMwa  Madtoai  Plan  (HCFA-Pub.  7«) 

(Supartntandaol  cH  Oocunanli  No.  HE  22.28/2) 


o<  Saction  •206(bM1)(^  o(  OnwitMja  Budget  Racondtatton  Act  cH  1909. 

Program  Memorandum 

QuaWy  Assurance  (HCFA-Putu  26) 

(Supartmandant  o(  DocumanU  No.  HE  22.28/^ 


•  fcnptamantalton  of  Iha  Gramm>Riidmann4to«nga  Payment  Raducitona  tor  San/*ces  ProvWad  on  Apr*  1-gapfember  90. 1990. 


Stala  ^Mratton  Manual 

ProvWer  CerlMcalton  <HCFA-Pub.  7) 

(Supertnlandanl  of  Documants  No.  HE  22.8/12) 


e  Tlia  Matteara/MadtaiM  Automaiad  CenWcatton  System. 
gPfy°"  0*  "»■'''"*  Asasaamsnt  Inatnjments  tor  Use  in  Long  Term  Care  FaoMaa.  ResidenI  Aasaaamant  Inatunant  lor  Long  Tenn  Care 


Suvayor  ProcaAaas  tor  Pharmaoaudcai  Service  Requirements  m  Long  Term  Care  Fadltes. 


Ragtonai  Ofltoa  Manual 

Part  2— Medtoara 

(HCFA-Pub.  23-2) 

(Superintendent  of  Oocumenis  No.  HE  22.8/8) 


Tba  Contractor  Partormance  Evaiualion  Program 
The  Contractor  Partonwanca  Evaluaton  Program  Review  Conytatton  Oatea 
Samping  Tacttniquea 
Scoring  Methodology 

The  Contractor  Partonnanoa  Evaluaiton  Program  Review  Report 


Raoordbig  and  Reporting  Contractor 
Psrfonnanca  Evaluation 
Partormance  Scorea. 
CoiTecttve  Action  Plaa 

Contractor  Pertonnanca  Evaluaiton  Program  ol  MuW  Slato  mi  Muinaglonal  rrwtaflws 
•  Retention  of  Documenuilon. 
Qalhaiing  of  Pamnant  Data. 

Target  Daiaa  in  Preparing  ACERa/SerAoa  Area  Reports. 
Conaol  of  ACERa. 
MuHkRaglonal  ACERa. 
ACERs  tor  MuM-Raglonal  Contactors. 

Evakjatlon  of  Contactors  Undsr  Budgat-fleidMlty  contracts. 

Olactoaure  Procedures. 

ACERFonnat 

Conaador  ProfHe. 

Execute  Summary. 

ACER/SAR  FomaM. 


Trans.  Na 


WMO-2 
868 


594 
505 
596 

597 
586 
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Table  U.— Meo«care  Manual  Instructions  July-September  1990— Continued 


Manuat/8uti(act/put>llcatlon  No. 


Hospital  Manual 

(HCFA-Pub.  10) 

(Superintendent  of  Documents  No.  HE  224/2) 


•  Limitations  on  Payment  for  Services  to  the  Employed  Aged  and  Aged  Spouses  of  Emptoyad  MMduaN  o(  Any  Age  Who  Are  Covered  by 

Employer  Group  HeaKh  Plana. 

Medtoara  as  Secondary  Payer  tor  Oisablad  IndMduaN. 

•  Effect  on  OeductMea,  Coinauranca  wd  Ulflizalton. 
Definitiona. 

Billing  Where  Services  Are  Related  to  Accident 
Secorxtary  Medtoara  Payments. 
CondUtonal  Primary  Medtoara  Benefits. 
Nonsuit  Inaurar  Dantoa  That  M  la  Primary  Payer. 

Sttta  Law  or  Contract  PioiMae  That  No-FauH  Inaurance  Is  Secondary  to  Other  Insuranca. 
Provider  and  Beneficiary's  Responsibility  With  Respect  to  No-FauR  Insuranca. 
Private  Right  of  Action, 
e  Completion  of  Form  HCFA-1450  lor  Inpatient  and/or  Outpatient  Bills. 

•  List  of  Covered  Sucgtoal  Procedures. 

•  EPO  In  Hospital  OutpaOant  Depar«nents. 
Provider  Electronto  BMng  Tito  and  Record  FormaL 

•  Special  Instructions  for  Bitting  Dysphagia. 

•  Billing  tor  Part  B  Outpaltont  Physical  Therapy  Services. 


Peer  Review  OrgantzaHon  Manual 

(HCFA-Pub.  19) 

(Superintendent  of  Documents  No.  22.8/15) 


•  Background  and  Authority. 

AppKcabiMy  of  Limitation  ol  LMbKty  for  Hems  or  Servtoas  Fumiahad  by  Providers/Practttoners/Supplers. 
Beneficiary  Liability. 

Favorabte  Presumption  tor  Limitation  of  Liability  Determinations. 
Applcation  of  Grace  Days. 
Denial  Nottoes  and  Indemnificatioa 
•  Ambulatory  Surgery  Review. 


HM-OO-I 
236 


237 
238 
239 


Home  Health  Agency  (HCFA-Pub.  11.)  Superintendent  of  Documents  Na  HE  224/5) 


•  UmHakoneon  Payment  for  Services  to  the  Employed  Aged  and  Aged  Spouses  of  Employed  indhMuals  ol  Any  Age  Who  Are  Cowered  by 
Employer  Group  Health  Plans. 

Medtoare  As  Secondary  Payer  for  Disabled  Individuals. 

•  Effect  on  Deductibles,  Coinsurance  and  Utiizaion. 


BWng  Where  Services  Are  /koddenl  Related. 

Secondary  Medicare  Payments. 

Conditional  Primary  Medicare  Benefits. 

No-Fault  Insurer  Denies  Tttat  It  Is  Primary  Payar. 

State  Law  or  Contract  Provides  That  No-Fault  Inauranoe  la  Secondary  To  Other  Insurance. 

Provider  and  Beneficiary's  ReaponsSjility  With  Respect  To  No-Fault  Insurance. 

Private  Right  ol  Action. 

•  Completion  of  Fomi  HCFA-1460  (or  Home  HeaMh  Agency  Billing. 

•  Special  Instructions  for  Billing  Dysphagia. 

•  BiHing  for  Part  B  Outpatient  Physical  Therapy  Services. 


IM-90-1 

as 


294 


SkMlad  Nursing  Faclity  Manual  (HCFA-Pub.  12)  (Superintendent  of  Documents  Na  224/3) 


•  LMtationa  on  Payment  tor  Services  to  the  Employed  Aged  and  Aged  Spouses  of  En^iloyed  IndMduals  of  Any  Age  Who  Are  Covered  by 
Employer  Group  Health  Plarts. 

•  Modtaaro  As  Secortdary  Payer  for  Disabled  IndhMuals. 

•  Effect  on  Deducttolea,  Cdneurance  and  UtHizatioa 
uenniaona. 

Billing  Where  SenAces  Are  Accident  Reialed. 

Secondery  Medicare  Payments. 

CondMonal  Primary  Medtoare  Benefits. 

No-Fault  Inaurer  Deniea  That  H  la  Primary  Payar. 

Stale  Law  or  Contract  Providaa  That  No-Fault  Inauranoe  la  Saoondaiy  To  Other  InsuranoaL 

Provider  and  Beneficiary's  Responstoitty  With  Respect  To  No-Fault  Inaurance. 

•  Special  Instnictions  for  BiKng  Dysphagia. 

•  BMng  tor  Part  B  Outpaltoni  Physical  Therapy  Services. 


Outpafient  Physical  Then«iy  md  Comprehensive  Oulptfient  RehabMaton 
Facifily  Manual  (HCFA-Pub.  9)  (SMMrinlendent  of  Documents  No.  HE  22.8/9) 


97 
96 


43 


•  Special  Instnjctions  tor  BUlMg  Dysphai^ 

•  BJMng  for  Part  Outpatient  PItysical  Therapy  Services. 

Coverage  laauas  Manual  (HCFA-Pub.  6)  (Superlntandant  of  DocumeMs  Na  HE  22  6/14) 


e  Diagnostic  Pap  Smears. 
Screening  Pap  Smears. 
•  Durabto  Madtoal  Equipment  Retarence  List 
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Table  II.— Meimcare  Manual  Instructions  July-September  1990-Continued 


Trara.Na 


Mwuil/MblMl/puMcalton  Na 


Alr^RiMbad  Bad 


PrmUv  n<>wtourMm»rt  MmMl  (HCFA-Pub.  15-1)  (St^wMwidMil  ol  OocunwM  Na  22.8/4) 


367 


#  TMP0t/^/9  Rdroscl^^  Ad|MlnMnL 


Pwl  ■    PreMdw  Com  Raporling  Forma  and  tnatrudlona  (Sup«1nlM«danl  of  Oocumams  No.  HE  22.8/4) 


2 
S 


•  Coal  Raporting  mamdiona  and  Form  HCFA-2S52-89. 

•  RaoompuMlort  o(  EquHy  Capital  Branca. 


Carrtar  (3uaMy  Aaaurvwa  Handbook  (HCFA-Pub.  25)  (Stipanmandani  of  Documant  Na  HE  22.8£  23/982) 


•  Aaaaaalno  EfTora  thai  Raiala  to  Una  Mama  or  Nonlna  llama. 


Table  III— Regulations  ano  Notices 
PUBUSHEO  July-September.  1990 


PuMcMlon 
mm/em 


42CFR 


r«a 


08/01/90 

4ia411 

Madcara  program. 

(56  FR  31185) 

. 

Madteara  oo^Mrapa 
ofHapalMaB 
wWKAMw  Hjr  fuijp  ano 
MamwdMa  rtak 
MMduaia, 
nwnopnHB  CMNang 
HHXJia  ana  oanan 
X-iay  aarvlcaa 

08A)7/90 

406 

Madteara  program 

(56  FR  32078) 

uNtonn  ralattwa  vriua 

guUa  tor  wiaafhaato 
aarvtoaa  lumianad  by 
pnysdma 

08/07/90 

41^  413 

Mwflcflra  pfogrant; 

(56  FR  32088) 

Fiacal  Yaar  1990: 
MhHMT  changaa  to 
ma  npaaani  noapaai 

ayalam  (corraction 
notica). 

08/17/90 

413 

Madkara  program; 

(55  FR  33607) 

paymani  tor 
outoaliant  turgary  at 
ayaapadalty 
hoapttali  and  aya 
and  aar  ipacWty 

notica  publahad  08/ 

24/90  (56  FR 

34707)). 

08/28/90 

411 

Madtoara  program: 

(56  FR  35142) 

phyaician  iabiMy  on 
non  aaaignad  daima 
(oonacUon  noUo^. 

O0AM/9O 

*^^  413 

Madtoara  program: 

^FR3SS80) 

changaatottw 

irvaiiani  hoapMai 
proapacMva  paymant 
ayalam  and  Fiacai 
Yaar  1991  ralaa 
(conaclion  notica 
puUWtad  09/28/90 
(55  FR  39775)). 

09/08/90 
(55FR367S4) 

412 

Madtoara  program: 

gaograptiical 

Clawificalion  Ra^iaw 

Bovd^  proo0durM 

snd  orilsriA. 

Table  III— Regulations  and  Notices 
PUBUSHED  July-September,  1990— 
Continued 


rfc.  j-M--^  — 

rUDSCSDOn 

daia/dto 


42CFR 
P«t 


TMa 


ProposM 

Ridaa 

08/01/90 

48^483 

Madtoara  and  Madtoaid 

(56  FR  31196) 

programa;  lira  aafaty 
ataiKlarda  tor 

IrMtrmMjIito  car* 

nMnliffy  ralantod. 

08/03/90 

493 

CMeal  Laboratory 

(56  FR  31758) 

programa:  tea 
coNaclioa 

08/22/90 

405 

416 

Medk:ara.  Madtoaid. 

(55  FR  34289) 

440. 

482 

and  CUA  programs; 

483.493 

raguialiona 

CWcal  L^wratory 

1988  (CUA  -88) 

(axtanaion  of  public 

^  ^  —  -  -  — 

r}MJmSmO0n 


TMto 


Netieaa 

07/05/90 

Medtoara  program;  updala  of  Am- 

(55 FR  27600) 

bulatory   Surgical   Cantar   pay- 

mam    rates    affectiva    July    1, 

1990. 

07/09/90 

Madicara  program;  quartarty  listing 

(56  FR  28101) 

of  program  isauancas. 

07/20/90 

Madcara  wid  Madtoaid  proiMra: 

(55  FR  29674) 

maaimg  of  tha  Advisory  Cound 

on  Social  Sacurlty. 

07/24/90 

Madk:araand  Madkaid  programa; 

(56  FR  30036) 

ICO-«-CM     Coordtoalion     mi 

Aj»ij.a«»i  ■— — —     ^     1        fji           » * * 

wmmntfnmKm    w^OmnWIM    MMI* 

mg. 

08/07/00 

Madteara  program;  raviaion  of  Am- 

(56 FR  32150) 

bulatory   Surgtoal   Cantar   pay- 

08/07/90 

Madicara  program;  rawiaion  of  Am- 

(55  FR  32150) 

bulalory   Surgical   C^anlar   pay- 

Honnotioa). 

PuMtoatton 
data/cito 

Tide 

08/30/90 
(56  FR  35466) 

09/04/90 
(55  FR  361 78) 

09/13/90 
(55  FR  37768) 
09/28/90 
(55  FR  39730) 

Medfcsra  program;  axduaion  of 
cartam  tood  alargy  lasts  and 
traatmartts  Irom  madtoara  cov- 
araga. 

Madtoara  program;  rrwdel  fea 
scttaduto  tor  phyatoians'  serv- 
ioaa. 

Madtoara  program;  quarterly  Ks^ 
of  program  iaauancas. 

Madfcara  program;  criteria  and 
standarda  tor  evaluating  inter- 
mooHvy    hmj    cvrier    porTonn- 

Table  IV.— Mwiicara  Covatafa  Issues  Manual 

(For  the  reader's  convenience,  new 
material  and  changes  to  previously  published 
items  are  in  italics.  The  transmittals  include 
material  unrelated  to  revised  sections.  We 
are  not  reprinting  the  unrelated  material.  In 
section  60-0.  the  two  italicized  items  have 
been  added  to  the  Durable  Medical 
Equipment  Reference  List  parlially  shown 
here.  We  are  not  reprinting  either  the 
introductory  material  of  this  section  or  the 
entire  reference  list.) 

(Transmittal  No.  43;  section  50-20  Diagnostic 
Pap  Smears 

Coverage  of  diagnostic  pap  smears  has  been 
in  effect  since  May  15. 1976.] 

Section  50-20,  Diagnostic  Pap  Swears. — ^This 
section,  including  the  title,  has  been  clarified 
to  differentiate  its  scope  from  and  make  it 
consistent  with  section  50.20.1. 
50-20    Diagnostic  Pap  Smears 
A  diagnostic  pap  smear  and  related 
medically  necessary  services  are  covered 
under  Medicare  Part  B  when  ordered  by  a 
physician  under  one  of  the  following 
conditions: 

•  Previous  cancer  of  the  cervix,  uterus,  or 
vagina  that  has  been  or  is  presently  being 
treated: 

•  Previous  abnormal  pap  smean 

•  Any  abnormal  findings  of  the  vagina, 
cervix,  uterus,  ovaries,  or  adnexa; 

•  Any  significant  complaint  by  the  patient 
referrable  to  the  female  reproductive  system: 
or 
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•  Any  signs  or  symptoms  that  might  in  tho 
physician 's  judgment  reasonably  be  related 
to  a  gynecologic  disorder. 

In  respect  to  the  last  buUeU  the  contractor's 
medical  staff  must  determine  whether  in  a 
particular  case  a  previous  malignancy  at 
another  site  is  an  indication  for  a  diagnostic 
pap  smear  or  whether  the  test  must  be 
considered  a  screening  pap  smear  at 
described  in  section  SO-20.1. 
Use  the  following  CPT  code  for  indicating 
diagnostic  pap  smears: 

•  tfSlSt  Cytopathology,  smears,  cervical  or 
vaginal  (e.g.,  Papanicolaou),  up  to  three 
smears:  screening  by  technician  under 
physician  supervision;  or 

•  88150  Cytopathology,  smears,  cervical  or 
vaginal  (e.g..  Papanio(^aou).  up  to  three 
smears;  requiring  interpretation  by 
physician. 

(Transmittal  No.  43;  Section  SO-20.1. 
Screening  Pap  Smears 
This  new  benefit  was  effective  July  1. 1990. 
However,  carriers  may  not  implement  this 
policy  until  March  8, 1991.  in  any  way  which 
would  adversely  affect  a  claimant.  This 
means  that  carriers  may  not  deny  claims  or 
defer  decisions  on  these  claims  based  on  this 
instruction.  Carriers  that  have  developed 
their  own  poUcies  denying  or  otherwise 
limiting  coverage  for  this  service  may  retain 
their  own  policies  until  this  notice  becomes 
effective.] 

Section  50-20.1..  Screening  Pap  Smears^— 
This  provides  new  instructions  for  coverage 
of  screening  Pap  Smears.  Coverage  of  these 
services  was  authorized  by  section  6115  of 
OBRA 1980  (P.L  101-239). 
50-20.1.  Screening  Pap  Smears  for  Early 
Detection  of  Cervical  Cancer 
A  screening  pap  smear  (use  HCPCS  codes 
Q0060  Screening  Papanicolaou  smear, 
cervical  or  vaginal,  up  to  three  smears;  by 
technician  under  physician  supervision  or 
QPOBI  Screening  Papanicolaou  smear, 
cervical  or  vaginal,  up  to  three  smears 
requiring  interpretation  by  physician)  and 
related  medically  necessary  services 
provided  to  a  woman  for  the  early  detection 
of  cervical  cancer  (including  collection  of  the 
sample  of  cells  and  a  physician 's 
interpretation  of  the  test  results)  are  covered 
under  Medicare  Part  B  when  ordered  by  a 
physician  under  one  of  the  following 
conditions: 

•  She  has  not  had  such  a  test  during  the 
preceding  3  years  (use  ICD-O-CM  codes: 
V72.8  Laboratory  examination  and  V7&2 
Special  Screening  for  malignant  neoplasms, 
cervix);  or 

•  There  is  evidence  (on  the  basis  of  her 
medical  history  or  other  findings)  that  she  is 
at  high  risk  of  developing  cervical  cancer 
and  her  physician  recommends  that  she  have 
the  test  performed  more  frequently  than 
every  3  years  (use  ICD-O-CM  codes:  V72.8 
Laboratory  examiantion  and  V15.80.  Other 
specified  personal  history  presenting  hazards 
to  health). 

[Transmittal  No.  44:  Section  eO-O] 
Section  80-9,  Durable  Medical  Equipment 
Reference  List — "Air  Fluidized  Bed"  haa 
been  added  and  '%ad  Bed"  has  been  revised 
to  cross  refer  to  new  section  80-19. 


Durable  Madical  Equipment  Reference  List 


Item 

Coverage  Status 

Air  Cleanera 

-  — deny— 

eovironmental 

ixmtrol  equipment; 

not  primarily 

medical  in  nature 

(section  1861(n)  of 

the  Act). 

Air  Conditioners 

-  — dany— 

environmental 

control  equipment; 

not  primarily 

medical  in  nature 

(section  1881  (n)  of 

the  Act). 

Air-Fluidized  Bed. 

-  —(See  section  80- 

19.) 

Alternating  Pressure 

— covered  if  patient 

Pads,  and 

has,  or  is  highly 

Mattresses  and 

susceptible  to. 

Umbs  Wool  Pads. 

decubitus  ulcers, 

and  patient's 

phy&ician  has 

q>ecified  that  he 

will  be  supervising 

its  use  in 

connection  with 

his  course  of 

treatment 

Audible/Visible 

—(See  Self- 

Signal  Pacemaker 

Contained 

Monitor. 

Pacemaker 

Monitor.) 

Augmentative 

-{See 

Communication 

Communicator.) 

Device. 

Bathtub  Ufls 

M  — deny— convenience 

item;  not  primarily 

medical  in  nature 

(section  1881(n]  of 
the  Act). 
-  — deny— comfort  or 

Bathtub  SeaU.«    ... 

convenience  item; 

hygienic 

equipment;  not 

primarily  medical 

in  nature  (section 

1881(n)  of  the  Act). 

Bead  Bed 

.  —(See  section  80- 

19.) 

Bed  Baths  (home 

— deny— hygienic 

type). 

equipment;  not 

primarily  medical 

in  nature  (section 

1881(n)  of  the  Act). 

Bed  Ufter  (bed 

— <leny — not 

elevator). 

primarily  medical 

in  nature  (section 

1861(n)  of  the  Act 

[Transmittal  No.  44.  Section  60-19  Air- 
Fluidized  Bed 

The  effective  date  tix  purposes  of  carrier 
impiementaiton  of  these  instructions  was  July 
30. 1990.  However,  carriers  may  not 
implement  this  policy  until  March  8, 1991,  in 
any  way  which  would  adversely  affect  a 
claimant.  This  means  that  carriers  may  not 
deny  claims  or  defer  decisions  on  these 
claims  based  on  these  instructions.  (Carriers 
that  have  developed  their  own  policies 
denying  or  otherwise  limiting  coverage  for 
this  service  may  retain  their  o%vn  policies 
until  this  notice  becomes  effective.] 


Section  80-19.  Air-Fluidized  Bed— This 
section  has  been  added  to  reflect  a  change 
that  permits  coverage  of  home  use  of  air- 
fluidized  beds  under  special  circumstances 
for  beneficiaries  who  meet  specific  selectioa 
criteria. 

For  interim  reporting  purposes,  use  HCPCS 
code  Q0049.  A  permanent  HCPCS  code  wviU 
be  issued  with  the  1991  update.  Do  not 
confuse  Q004»— Air-Fluidized  Bed  with  GD102 
Powered  Flotation  Therapy  bed  (low  air  losa 
bed). 

An  air^fluidised  bed  is  a  device  employing 
the  circulation  of  filtered  air  through  ceramic 
spherules  (small  round  ceramic  objects)  that 
is  intended  for  medical  purpoees  to  treat  or 
prevent  bedsores,  to  treat  severe  or  extensive 
bums,  or  to  aid  circulation. 

A  powered  flotation  therapy  bed  ia  a  device 
that  is  equipped  with  a  mattress  that  contains 
a  large  volume  of  coiutantly  moving  water, 
air,  mud  or  sand.  It  is  intended  for  medical 
purposes  to  treat  or  prevent  a  patients' 
[patient's)  bedsores,  to  treat  severe  or 
extensive  bums,  or  to  aid  circulation.  Hie 
mattress  may  be  electrically  heated. 
These  instructioiu  should  be  implemented 
within  your  current  operating  budget 
80-19  Air-Fluidized  Bed 
An  air-fluidized  bed  uses  warm  air  under 
pressure  to  set  small  ceramic  beads  in 
motion  which  simulate  the  movement  of 
fluid.  When  the  patient  is  placed  in  the  bed, 
his  body  weight  is  evenly  distributed  over  a 
large  surface  area  which  creates  a  sensation 
of  'floating. "  Medicare  payment  for  home 
use  of  the  air-fluidized  bed  for  treatment  of 
pressure  sores  can  be  made  if  such  use  is 
reasonable  and  necessary  for  the  individual 
patient 

A  decision  that  use  of  an  air-fluidized  bed  is 
reasonable  and  necessary  requires  that- 

•  The  patient  has  a  stage  3  (full  thickness 
tissue  loss)  or  stage  4  (deep  tissue 
destruction)  pressure  sore; 

•  The  patient  is  bedridden  or  chair  bound 
as  a  result  of  severely  limited  mobility: 

•  In  the  absence  of  an  air-fluidized  bed, 
the  patient  would  require  institutionalization; 

•  The  air-fluidized  bed  is  ordered  in 
writing  by  the  patient 's  attending  physician 
based  upon  a  comprehensive  assessment  and 
evaluation  of  the  patient  after  conservative 
treatment  has  been  tried  without  success: 

•  A  trained  adult  caregiver  is  available  to 
assist  the  patient  with  activities  of  daily 
living,  fluid  balance,  dry  skin  core, 
repositioning,  recognition  and  management 
of  altered  mental  status,  dietary  needs, 
prescribed  treatments,  and  management  and 
support  of  the  air-fluidized  bed  system  and 
its  problems  such  as  leakage; 

•  A  physician  directs  the  home  treatment 
regimen,  and  reevaluates  and  recertifies  the 
need  for  the  air-fluidized  bed  on  a  monthly 
basis;  and 

•  All  other  alternative  equipment  has  been 
considered  and  ruled  out. 

•  Home  use  of  the  air-fluidized  bed  is  not 
covered  under  any  of  the  following 
circumstances: 

•  77»e  patient  has  coexisting  pulmonary 
disease  (the  lack  affirm  back  support  maket 
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coughing  ineffectiva  and  dry  air  inhalation 
thickens  pulmonary  secntions): 

•  The  patient  requires  treatment  with 
moist  wound  dressings  (the  drying  effect  of 
air-fluidized  beds  counteracts  the  moist 
dressing]; 

•  The  caregiver  is  unwilling  or  unable  to 
provide  the  type  of  care  required  by  the 
patient  on  an  air-fluidized  bed; 

•  Structural  support  is  inadequate  to 
support  the  weight  of  the  air-fluidized  bed 
system  (it  generally  weights  1800  pounds  or 
more): 

•  Electrical  system  is  insufficient  for  the 
anticipated  increase  in  energy  consumption; 
or 

•  Other  known  contraindications  exist 
Coverage  of  air  air-fluidized  bed  is  limited  to 
the  equipment  itself  Payment  for  this 
covered  item  may  only  be  made  if  the  written 
order  from  the  attending  physician  is 
furnished  to  the  supplier  prior  to  the  delivery 
of  the  equipment  Payment  is  not  included  for 
the  caregiver  or  for  architectural  adjustments 
such  as  electrical  or  structural  improvement 

Cross  refer  Carriers  Manual.  Section  5102.2 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Hospital  Insurance;  and 
Program  No.  93.774,  Medicare-Supplementary 
Medical  Insurance  Program} 

Dated:  January  6, 1991. 
Gall  R.  Wikuky, 

Administrator,  Health  Care  Financing 
A  dministration. 

[FR  Doc  91-2730  Filed  2-»-«l;  8:45  am] 

MXMQ  cow  4iae-«i-« 


Public  Health  Service 

Health  Reeourcea  and  Servlcea 
Adminlatration:  Statement  of 
Organlzatlona,  Functlona  and 
Delegattona  of  Authority 

Part  H,  Chapter  HB  (Health  Resources 
and  Sendees  Administration]  of  the 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  3840&-24,  August  31, 
1982.  as  amended  most  recently  at  55  FR 
48295.  November  20, 1990),  is  amended 
to  reflect  the  abolishment  of  the  Division 
of  Quality  Assurance  and  Liability 
Management,  Bureau  of  Health 
Professions;  the  establishment  of 
Division  of  Quality  Assurance,  Bureau 
of  Health  Professions;  and  the 
establishment  of  the  Division  of  Vaccine 
Injury  Compensation.  Bxireau  of  Health 
Professions. 

Under  "Section  HB-10,  Organization 
and  Functions,"  amend  the  following: 

(1)  Delete  the  "Division  of  Quality 
Assurance  and  Liability  Management 
(HBP7)"  in  its  entirety. 

(2)  Add  the  following  two  statements 
after  the  functional  statement  for 
"Division  of  Disadvantaged  Assistance 
CHBP6):" 


Division  of  Quality  Assurance 
(BHP8).  Serves  as  the  focal  point  within 
the  Public  Health  Service  (PHS)  for 
medical  dental,  nursing  and  other 
health  professions  quality  assurance 
efforts.  Specifically  in  coordination  with 
PHS  Agencies,  the  Department  and 
other  Federal  entities.  State  licensing 
boards,  and  national  State  and  local 
professional  organizations:  (1) 
Administers  the  National  Practitioner 
Data  Bank  (NPDB]  as  authorized  under 
title  rv  of  the  Health  Care  Quality  . 
Improvement  Act  of  1986  and  section  5 
of  the  Medicare  and  Medicaid  Patient 
and  Program  Protection  Act  of  1987;  (2) 
prepares  and  submits  periodic  reports  to 
the  Congress  on  NPDB  activities;  (3} 
conducts  and  supports  research  based 
on  NPDB  information;  (4)  maintains 
active  consultative  relations  with 
professional  organizations,  societies, 
and  Federal  agencies  involved  in  the 
NPDC;  (5]  proposes  and  monitors  PHS 
guidelines  for  (a)  credentials 
assessment  granting  of  privileges,  and 
monitoring  and  evaluating  programs  for 
physicians,  dentists,  and  other  health 
care  professionals;  (b)  professional 
review  of  specified  medical  events  in 
the  health  care  system;  and  (c)  risk 
management  and  utilization  reviews;  (6) 
encourages  evaluation  and 
demonstration  projects  and  research 
concerning  quality  assurance,  medical 
liability  and  malpractice;  (7)  works  with 
the  Secretary's  office  to  provide 
technical  assistance  to  States 
undertaking  malpractice  reform;  (8) 
provides  staff  to  and  coordinates  the 
activities  of  the  PHS  Interagency 
Advisory  Council  on  Quality  Assurance 
and  Risk  Management;  and  (9) 
undertakes  other  quahty  assurance  and 
risk  management  development  efforts. 

Division  of  Vaccine  Injury 
Compensation  (HBP9).  Holds  lead 
responsibility  for  Department  activities 
related  to  the  Vaccine  Injury 
Compensation  Program  (VICP).  Works 
in  coordination  with  the  OASH.  Centers 
of  Disease  Control.  Office  of  General 
Counsel,  Department  of  Justice,  and 
United  States  Claims  Court.  Specifically: 
(1)  Evaluates  petitions  for  compensation 
under  the  VICP  through  a  medical 
review  and  an  assessment  of 
compensabihty  for  all  complete  claim 
files;  (2)  tracks  awards  for  compensation 
made  under  the  program  and  reports 
periodically  to  the  Secretary,  and  the 
Congress  when  warranted:  (3)  proposes 
revisions  to  the  Vaccine  Injury  Table  to 
the  Secretary;  (4)  provides  executive 
secretariat  services  for  the  Advisory 
Commimssion  on  Childhood  Vaccines 
(ACCV);  (5)  develops  cmd  maintains  all 
information  systems  necessary  for 
program  implementation:  and  (6) 


provides  information  to  the  general 
public  and  other  on  the  VICP. 

These  organizational  and  functional 
changes  are  effective  upon  date  of 
signature. 

Dated:  January  29, 1991. 
Robert  G.  Haimoo, 
Administrator.  HRSA. 
(FR  Doc.  91-2782  Filed  2-«-91;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Adminlatration 

[Docket  No.  N-9a-3206] 

Sulmtlaaion  of  Propoaed  Information 
Collectiona  to  0MB 

AQENCV:  Office  of  Administration,  HUD. 
action:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 

AOONCSSes:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to: 

Wendy  Sherwin,  OMB  Desk  Officer, 
Officer  of  Management  and  Budg.et 
New  Executive  Office  Building, 
Washington,  DC  20503. 
FON  PURTHCR  INPONMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0500.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
bom  Mr.  Cristy. 

SUPPLCMENTARV  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the   . 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
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submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  nimibers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Autiuuity:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
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Application. 


the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  January  31, 1991. 
iahn  T.  Muipfay, 

Director.  Information  Policy  and  Maitagement 
Division. 

Proposal:  HOPE  for  Homeownership 
of  Single  Family  Homes— FR-2875. 

Office:  Community  Planning  and 
Development. 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Applications  will  be  solicited  from  non- 
profit organizations,  cooperative 
associations  or  public  agencies  in 
cooperation  with  a  private  non-profit 


Number  of 
respoodents 


200 


organization  for  participation  in  the 
HOPE  for  Homeownership  of  Single 
Family  Homes  Program  under 
Homeownership  and  Opportimity  for 
People  Everywhere  Programs.  This 
program,  created  by  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act.  provides  grants  to  develop 
Homeownership  programs. 

Form  number  None. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  submission:  On 
Occasion. 

Reporting  burden: 


Frequency  o< 
response 


Hourtper      _ 


Burden 
hours 


8.400 


Total  estimated  burden  hours:  8,400. 

Status:  New. 

Contact  John  Garrity,  HUD,  (202)  708- 
0324;  Wendy  Sherwin,  OMB.  (202)  395- 
6880. 

Date:  January  31, 1991. 
Proposal:  Shelter  Plus  Care. 


Review.. 


Office:  Communtiy  Planning  and 
Development. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
program  is  designed  to  link  supportive 
services  to  rental  assistance  for 
Homeless  People  with  disabilities  such 
as  mental  illness,  chronic  substance 


abuse  (Alcohol  or  Drugs)  or  both,  or 
AIDS  and  related  diseases. 

Form  number  SF-424. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  submission:  On 
Occasion. 

Reporting  burden: 


Number  o( 


Frequency  o( 
response 


Hours  per 
response 


Burden 
hours 


400 


43.675 


17,470 


Total  estimated  burden  hours:  17,470. 

Status:  New. 

Contact-  James  N.  Forsberg,  HUD. 
(202)  708-4300;  Wendy  Sherwin.  OMB. 
(202)  395-6880. 

Date:  January  31, 1981. 
(FR  Doc.  91-2770  Filed  2-5-fll;  8:45  am] 
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[Docket  No.  91-3202] 

Submiaalon  of  Proposed  information 
Collectiona  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  pubUc  comment  on  the  subject 
proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  pi'oposals.  Comments  should  refer 


to  the  proposal  by  name  and  should  be 
sent  to: 

Wendy  Sherwin,  OMB  Desk  Officer, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  nimiber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collections  of  mformation,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
ifnormation;  (3)  the  description  of  the 
need  for  the  information  and  its 


proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

AutlMrity:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  January  30, 1991. 

John  T.  Muiphy, 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  HOPE  for  Elderiy 
Independence  Program. 
Office:  Housing. 
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Description  of  the  need  for  the 
infonnaUon  and  its  proposed  use:  The 
purpose  of  diis  program  is  to  provide 
supportive  services  for  frail  elderly 
residents  in  the  community  who  need 
such  services  so  they  can  remain  in  their 
homes  and  not  need  to  unnecessarily  go 
to  institutions  of  care  such  as  nursing 


homes  or  other  facilities.  The 
information  is  needed  to  apply  for  funds 
under  this  Act.  evaluate  the 
effectiveness  of  the  demonstration  and 
to  meet  statutory  requirements  and 
essential  program  and  management 
controls  to  prevent  fraud,  waste  and 
mismanagement. 


Numborot 
roapondcnis 


1.800 


Form  number  None. 

Respondents:  Individuals  or 
Households,  and  State  or  Local 
Governments, 

Frequency  of  submission:  Quarterly. 

Reporting  burden: 


Fraquancy  o( 


Houcsper       _ 


Burden 
hours 


1.078 


4.442 


7.862.5 


Total  estimated  burden  hours:  7.662.5. 

Status:  New. 

Contact  leroid  Nachison,  HUD.  (202) 
708-3291:  Wendy  Sherwin.  OMB.  (202) 
396-6680. 

Date:  January  3a  1901. 
Proposal:  HOPE  Grant  Programs 
Notice  of  Program  Guidelines— FR-2875. 


Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  Under 
the  HOPE  program,  HUD  makes 
planning  grants  and  implementation 
grants  to  selected  eligible  applicants  to 
assist  them  in  developing  and  carrying 
out  homeownership  programs  for 
eligible  families.  These  guidelines 


outline  application,  review  and  selection 
procedures  for  grant  awards. 

Form  number  None. 

Respondents:  Individuals  or 
Households,  and  State  or  Local 
Governments. 

Frequency  of  submission:  Annually. 

Reporting  burden: 


Numbar  of 


FfaQuancy  of 


Hoursper      ^      Burden 
hours 


200 


60 


12.000 


Total  estimated  burden  hours:  12.00a 

Status:  New. 

Contact  Audrey  Hinton.  HUD.  (202) 
706-0216;  Wendy  Sherwin.  OMB.  (202) 
395-6880. 

Date:  January  30, 1991. 
(FR  Doc  91-277  niad  2-5-01: 8:45  am] 


(Docket  Ha  M-91-32031 

SuMMMlon  of 
vOHScnon  lo  omb 


IkOmcr.  Office  of  Administration.  HUD. 
action:  Notice. 


r.  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposaL 

AnowMtM.  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposaL  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to  Wendy  Sherwin.  OMB  Desk 
Officer,  Office  of  Management  and 
Budget  New  Executive  Office  Building. 
Washington.  DC  20503. 


FON  FURTMCR  mrOIWMTION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLIMENTAIIV  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  tide  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  die  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 


reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers- of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  353S(d). 

Dated  fanuary  31. 1981. 
John  T.  MunAy. 

Director,  InfonnaUon  Policy  and  Management 
Division. 

Proposal:  Proposed  Rule  on  Seven  Unit 

Limitation  Section  203(k)  Program 

(FR-2713) 
Office:  Housing 
Description  of  the  need  for  the 

information  and  its  proposed  use:  The 

rule  requires  state  and  local 

governments  to  submit  a  plan  to  HUD 

describing  the  program  of 

neighborhood  redevelopment.  HUD 

must  accept  the  plan  before 

exempting  a  section  203(k) 

rehabilitation  loan  from  the  seven  unit 

rule. 
Form  number  None 
Respondents:  State  or  Local 

Governments 
Frequency  of  Submission:  On  Occasion 
Reporting  burden: 
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Plan.. 


Number  ot 
respondents 


Frequency 
o( response 


Hoursper 
response 


Sudan 

hours 


10 


180 


1.800 


Total  estimated  burden  hours:  1.600 

Status:  New 

Contact  Ken  Crandall,  HUD.  (202)  708- 

2720;  Wendy  Sherwin,  OMB,  (202) 

395-6880 

Dated:  January  31, 1991. 
[FR  Doc.  91-2772  Filed  2-5-91;  8:45  am) 

BILUNG  CODE  421(M)1-M 


(Docket  No.  N-91-3204] 

Submission  of  Proposed  Information 
Collection  to  OMB 

agency:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
reveiw,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Wendy  Sherwin,  OMB  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Exective  Office  Building,  Washington. 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest.  Washington.  DC  20410. 
telepone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPI^MENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  nimiber  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 


information  collection  requirement;  and 
(9)  the  names  and  telephone  numbeni  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  January  16, 1991. 
John  T.  Muiphy. 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  American  Housing  Survey — 
1991  National  Sample 

Office:  Policy  Development  and 
Research 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
1991  AHS-National  is  a  longitudinal 
study  that  collects  current  information 
on  the  quality,  avails'iility,  and  cost  of 
the  housing  inventory.  It  also  provides 
information  on  the  characteristics  of 
occupants.  Federal  and  Local 
government  agencies  use  AHS  data  to 
evaluate  housing  issues. 

Form  number  AH-21,  22,  23,  26.  27,  28. 
and  394. 

Respondents:  Individuals  or 
Households. 

Frequency  of  submission:  Biennially. 

Reporting  burden: 


Nun\bef  of 
respondents 


Frequency 
of  response 


Hours  per        _ 
respor«se 


Burden 


Survey.. 


57.500 


.47 


26.762 


Total  estimated  burden  hours:  26,762. 

Status:  Reinstatement 

Contact  Duane  T.  McGough,  HUD,  (202) 
708-1060;  Daniel  H.  Weinberg. 
CENSUS,  (301)  763-8550;  Wendy 
Sherwin,  OMB.  (202)  395-6880. 

Date:  January  16, 1991. 
[FR  Doc.  91-2773  Filed  2-5-91;  8:45  am] 

WLUNQ  COOE  4120-01-M 


(Docket  No.  N-9O-320S] 

Submission  of  Proposed  Information 
Collection  to  OMB 

AOENCY:  Office  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 


has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Wendy  Sherwin,  OMB  Desk 
Officer,  Office  fo  Management  and 
Budgcr,  New  Executive  Office  Building. 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  end 
Urban  Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 


toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
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submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
•(^mission  •including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement:  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  ¥vith  the 
proposal  and  of  the  0MB  Desk  Officer 
for  the  Department. 


Autharity:  Section  3S07  of  the  Paperwork 
Reduction  Act  44  U.SC  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  3S35(d). 

Dated:  Jaouaiy  28. 1991. 
lohn  T.  Muiphy, 

Director.  lafbrmaUon  Policy  and  Management 
Divition. 

Proposal:  Local  Appeals  to  Single 

Family  Mortgage  Limits 
Office:  Housing 
Description  of  the  need  for  the 

information  and  its  proposed  use:  The 


FHA  single  family  maximum  mortgage 
limit  is  $67,500,  but  may  be  increased 
up  to  $124,875  in  high  cost  areas.  HUD 
will  raise  the  limits  above  $67,500  if 
housing  sales  data  is  received  from 
interested  parties  (primarily 
homebuilders,  mortgage  lenders  and 
realtors)  which  justifies  an  increase. 

Form  number  None 

Respondents:  Businesses  or  Other  Fnr- 
Profit 

Frequency  of  submission:  On  Occasion 

Reporting  burden: 


Nufnber  of 


Fraquancy 


Hours  par 


Burden 
hours 


DbM. 


40 


3.200 


Total  estimated  burden  hours:  3,200 

Status:  Extension 

Contact-  Maynard  T.  Curry.  HUD.  (202) 

708-2876;  Wendy  Sherwin,  OMB.  (202) 

395-6880. 

Date:  January  28, 1991. 

[FR  Doc.  91-2774  FUed  2-5-91;  a4S  am] 
I  COM  411S-S1-M 


DEPARTMENT  OF  THE  INTERIOR 

FWi  and  WNdlfe  Service 

Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.): 
PRT-755831 

Applicant-  Lowry  Park  Zoological  Gardens. 
Tampa.  FL 

The  applicant  requests  a  permit  to 
import  two  captive-bom  female  Persian 
leopards  [Panthera  pardus  saxicolor)  to 
Zoo  Riga.  Riga.  Latvia.  USSR,  for  the 
purpose  of  captive-breeding. 
PRT-755828 
Applicant  Chris  M.  Olson,  Bozeman,  MT. 

The  applicant  requests  a  permit  to 
import  three  pairs  of  white-eared 
pheasants  [Crossoptilon  crossoptilon), 
and  one  pair  of  Edwards  pheasants 
[Lophura  edwardsi]  from  South  View 
Aviaries.  Bumaby.  British  Columbia,  for 
the  purpose  of  captive-breeding.  These 
birds  were  hatched  in  captivity  in 
Canada.  ■ 

PRT-754495 

Applicant  Moorpark  College  Animal 
Compound.  Moorpark.  CA. 


The  applicant  requests  a  permit  to 
export  one  male  black  leopard 
[Panthera  pardus)  to  African  Safari, 
Puebla.  Mexico,  for  breeding  and 
display  purposes.  This  animal  was 
conHscated  and  placed  with  the  Henry 
Dooriy  Zoo,  Omaha,  Nebraska,  and 
subsequently  transferred  to  Moorpark 
College  Animal  Compound. 

PRT-7551(» 

Applicant  Lincob  Park  Zoological  Gardens. 
Chicago,  IL. 

The  applicant  requests  a  permit  to 
export  1  male  and  4  female  captive-bom 
lion-tailed  macaques  [Macaco  silenus] 
to  the  Osaka  Zoo,  Japan,  for  purposes  of 
breeding  and  display. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  a.m.  to  4:14  p.m.) 
room  430.  4401  N.  Fairfax  Dr.,  Arlington. 
VA  22203.  or  by  writing  to  the  Director, 
U.S.  Office  of  Management  Authority, 
4401  N.  Fairfax  IDr.,  room  432.  Arlington. 
VA222Q3. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  February  1. 1991. 
Karen  WiDaon, 

Acting  Chief,  Branch  of  Permits.  U.S.  Office  of 
Management  Authority. 
(FR  Doc.  91-2762  FUed  2-5-91:  6:45  am] 
anxmo  cooc  Mio-H-M 


Bureau  of  Land  Management 
[WY-010-01-4320-10] 

Wortand  District  Grazing  Advisory 
Board;  Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  meeting  of  the 
Worland  District  Grazing  Advisory 
Board. 


SUMNUUIY:  This  notice  stcs  forth  the 
schedule  and  agenda  of  a  meeting  of  the 
Worland  District  Grazing  Advisory 
Board. 

DATES:  April  4. 1991, 10  a.m. 

ADDRESSES:  Bureau  of  Land 
Management  Conference  Room.  101 
South  23rd  Street  Worland.  Wyoming. 

FOR  FURTHER  INFORMATION  CONTAClr: 

Darrell  Barnes.  District  Manager, 
Worland  District  Bureau  of  Land 
Management  P.O.  Box  119.  Worland. 
Wyoming  82401.  (307)  347-9871. 

SUPFLfMENTARV  INFORMATION:  The 

agenda  for  the  meeting  will  include: 

1.  Discussion  of  the  Worland  District 
Grazing  Advisory  Board  Charter. 

2.  Election  of  a  chairperson  and  a  vice 
chairperson. 

3.  Review  of  Worland  District  policy 
for  Annual  distribution  and  use  of  8100 
funds. 

4.  Review  of  current  allotment 
management  plan  development 

5.  Review  of  fiscal  year  1990-91  range 
projects  and  discussion  and 
recommendations  for  proposed  1992 
range  improvement  projects. 
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6.  Review  the  range  program  summary 
updates  for  resource  areas. 

7.  Briefing  concerning  the  district 
volunteer  program. 

8.  Briefing  concerning  the  district 
fence  modification  program. 

9.  Opportunity  for  the  pablic  to 
present  information  or  make  comments. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  during  the 
\  ublic  comment  period  or  file  written 
stitenents  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  notify  the 
District  Manager,  at  the  above  address 
by  April  1. 1991. 
Darrell  Barnes, 
District  Manager. 
(FR  Doc.  91-2707  Filed  2-5-01;  8:45  am] 


[ES-962^1-5420-10;  FUES  43027] 
Disclaimer  of  Interest;  Florida 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  Notice  of  intent  of  the  United 
States  to  disclaim  certain  property 
interests  in  Dade  County,  Fkirida. 
dates:  February  6, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

A.  Nate  Felton.  Chief.  Branch,  of 
Adjudication,  Bureau  of  Land 
Management,  Eastern  States  Office.  350 
South  Pickett  Street  Alexandria, 
Virginia  22304.  (703)  461-1433. 
SUPPLEMENTARY  INFORMATION:  United 

States  Department  of  the  Interior, 
Bureau  of  Land  Management  Eastern 
States  Office,  350  South  Pickett  Street 
Alexandria,  Virginia  22304.  The  United 
States  of  America,  pursuant  to  section 
315  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  1745, 
does  hereby  give  notice  of  its  intention 
to  disclaim  any  interest  to  James  E. 
Wharton,  Attorney,  any  lands  between 
the  meander  line  boundary  of 
Government  lots  1-4  and  Oie  actual  high 
water  mark  of  Biscayne  Bay  of  the 
following  described  property: 

Tallahassee  Meridian,  Dade  CooBty,  Florida 

Township  56  South,  Range  40  East.  Section 
22.  Government  Lots  1-4. 

It  was  determined  that  such  lands 
resulted  from  an  accretion  and  were  not 
in  existence  at  the  time  of  statehood. 

On  February  14. 1880,  Tampa  Patent 
No.  20  was  issued  conveying 
Government  Lots  1  through  4  to  the 
State  of  Florida  pursuant  to  the  Swamp 
and  Overflowed  Lands  Act  of 
September  28, 1850  (9  SUt  352).  The 
purpose  of  this  notice  is  to  afford  an 


opportunity  to  all  persons  having  an 
adverse  interest  in  the  land  to  file  their 
objections  in  this  office  within  90  days 
of  the  publication  date  of  this  notice.  If 
no  protest  is  received,  the  disclaimer 
will  issue  shortly  after  the  expiraion  of 
the  90-day  period.  A  protestant  must 
serve  the  applicants  above  with  a  copy 
of  the  objections  and  furnish  evidence  of 
such  service  to  this  office. 
Robert ).  Bainbiidse, 
Acting  State  Director. 
[FR  Doc  91-2706  Filed  2-5-91;  8:45  am) 
BlUJNa  ccoc  4»»-2a-« 


[10-010-00-4212-15;  IOt-26MS] 

Realty  Action;  tdatio 

AGENCY:  Bureau  of  Land  Management 

Idaho. 

ACTION:  Notice  of  realty  action. 

classification  of  public  lands  for  state 

indemnity  selection,  IDI-26805. 

summary:  The  State  of  Idaho  has  filed  a 
petition  for  classification  and  an 
application  to  acquire  mineral-in- 
character  public  lands  under  the 
provisions  of  sections  2275  and  2276  of 
the  Revised  Statutes,  as  amended  (43 
U.S.C.  851;  852),  in  lieu  of  certain 
mineral-in-character  school  lands 
granted  to  the  State  under  the  Idaho 
Statehood  Act  that  were  encnmbered  by 
other  rights  or  reservations  before  the 
State's  title  could  attach. 

The  following  described  public  lands 
have  been  examined  and  found  suitable 
for  State  indemnity  selection.  Pursuant 
to  title  43  Code  of  Federal  Regulations 
(CFR),  subpart  2400,  and  section  7  of  the 
Taylor  Grazing  Act  of  June  28, 1934,  the 
subject  lands  are  hereby  classified  as 
suitable  for  State  indemnity  selection: 

Boise  Meridian,  Idaho 

T.  38..  R.  6E. 

Sec.l7:SWy4.WVtSEy4 

Containing  240  acres,  more  or  less  in 
Elmore  County. 

This  classification  decision  is  based 
on  disposal  criteria  set  forth  in  43  CFR 
part  2400.  Transfer  of  the  lands  to  the 
State  will  help  fulfill  the  Federal 
Government's  common  school  land 
grant  to  the  State,  and  constitutes  a 
public  purpose  use  of  the  land.  Lands 
found  to  be  vahiabiefor  public  purpose 
use  will  be  considered  chiefly  valuable 
for  public  purposes  (43  CFR  243a2b). 
TERM  AND  DATE:  The  effective  date  of 
this  classification  will  be  60  days  from 
the  date  of  Federal  Register  publication. 
Lands  to  be  transferred  to  the  State  of 
Idaho  will  be  subject  to  the  following 
reservations,  terms,  and  conditions: 

Excepting  and  reserving  to  the  United 
States  a  right-of-way  for  ditches  or 
canals  constructed  by  the  authority  of 


the  United  States,  under  the  Act  of 
August  3a  1890  (43  U.S.C.  945). 

BLM  previously  granted  to  the  Idaho 
Department  of  Lands  a  road  right-of- 
way  (Serial  No.  IDI-9494).  under  the  Act 
of  July  14. 1960  (74  Stat  506).  Title  to  the 
lands  will  not  be  transferred  subject  to 
this  right-of-way,  since,  following 
transfer,  title  will  merge. 

The  subject  lands  are  currently 
included  in  the  Sunnyside  Spring/Fall 
grazing  allotment  no.  0825.  Prior  to 
transfer,  the  lands  will  be  deleted  from 
the  grazing  allotment. 

Publication  of  this  notice  in  the 
Federal  Regisler  segregates  the  subject 
lands  from  appropriation  under  the 
public  land  laws  (except  for  State 
indemnity  selection]  and  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  will  end  upon  title  transfer  or 
eighteen  (18)  months  from  the  date  of 
this  publication,  whichever  occurs  first. 
SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  this 
classification  may  be  obtained  by 
contacting  John  Sullivan,  BLM  Bureau 
Resource  Area  Realty  SpeciaUst  at  (206) 
384-333a 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  in  writing  to  the 
District  Manager,  Bureau  of  Land 
Management.  Boise  District  Office.  3948 
Development  Avenue,  Boise.  Idaho 
83705.  Objections  to  this  classification 
will  be  evaluated  by  the  State  Director, 
who  may  sustain,  modify,  or  vacate  this 
realty  section.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

"The  following  petition  for 
classification  is  hereby  approved:  Name 
of  Petitioner  Idaho  State  Board  of  Land 
Commissioners  Type  of  Petition:  State 
indemnity  selection,  under  the 
provisions  of  sections  2275  and  2276  of 
the  Revised  Statutes,  as  amended  (43 
U.S.C.  851;  852). 

Dated:  January  25. 1991. 
Bairy  C  Cuahing. 

A  cting  District  Manager. 

|FR  Doc.  91-2717  Filed  2-5-91;  8:45  amj 
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(AZ-020-4212-13:  AZA-2Se33] 

Realty  Action,  Private  Mineral 
Exctuinge;  Mohave  and  Yavapai 
Countiea,  Arizona 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Correction. 


Notice  of  Realty  Action  pubhshed  on 
January  22, 1991.  as  Federal  Register 
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document  91-1375,  Volume  56,  page 
218S,  column  3,  line  21  is  corrected  to 
read:  "sec  27.  NVi.SWV*.  WV^SEV*. 
NEV*SEV*r. 

Dated:  January  31. 1991. 
WUBMBT.CkflAMe, 

Acting  Phoenix  District  Manager. 

(FR  Doc  91-2817  Filed  2-5-91;  8:45  am] 


ManaQement  Servica 
(FESt1-3] 

Alaaka  Ragion;  AvaHabWty  of  the  Final 
EnvlronnMnlal  Impact  Statamant  for 
Propoaad  CtNikcN  8aa  Laaaa  Sale  12e 

The  Minerals  Management  Service 
has  prepared  a  final  Environmental 
Impact  Statement  (HIS)  relating  to  the 
proposed  1991  Outer  Continental  Shelf 
oil  and  gas  lease  sale  of  available 
unleased  blocks  in  the  Chukchi  Sea.  The 
proposed  Chukchi  Sea  Sale  128  will 
offer  for  lease  approximately  24  million 
acres. 

Single  copies  of  the  final  EIS  can  be 
obtained  from  the  Regional  Director, 
Minerals  Management  Service.  Alaska 
Region.  949  East  3eth  Avenue, 
Anchorage.  Alaska  99503-4302. 
Attention:  Public  Information.  Copies 
can  also  be  requested  by  telephone. 
(907)  281-4435. 

Copies  of  the  final  EIS  «vill  also  be 
available  for  inspection  in  the  following 
public  libraries:  Alaska  Resources 
Library,  U.S  Department  of  the  Interior, 
Anchorage,  Alaska;  University  of 
Alaska.  Anchorage  Consortium  Library, 
3211  Providence  Drive.  Anchorage. 
Alaska:  Elmer  E.  Rasmuson  Library,  310 
Tanana  Drive,  Fairbanks.  Alaska: 
Alaska  State  Library,  Juneau.  Alaska: 
Alaska  Field  Operation  Center  Library, 
U.S.  Department  of  Interior,  Bureau  of 
Mines.  Juneau.  Alaska;  Kenai 
Community  Library,  163  Main  Street 
Loop.  Kenai.  Alaska:  Soldotna  Public 
Library.  235  Binkley  Street  Soldotna, 
Alaska:  Alakanuk  Public  Library, 
Alakanuk.  Alaska;  North  Slope  Borough 
School  District  Library /Media  Center, 
Barrow,  Alaska:  Brevig  Mission 
Community  Library,  Brevig  Mission. 
Alaska:  Buckland  Public  Library, 
Buckland.  Alaska:  Davis  Menadelook 
Memorial  RS.  Library.  Diomede, 
Alaska:  Elim  Community  Library,  Elim. 
Alaska:  Northern  Alaska  Environmental 
Center  Library,  218  Driveway, 
Fairbanks.  Alaska:  University  of  Alaska. 
Fairbanks,  Institute  of  Arctic  Biology, 
311  Irving  Building.  Fairbanks,  Alaska; 
Cambell  Community  Library/Learning 
Center.  Cambell.  Alaska:  Golovin 
Community  Library,  Golovin.  Alaska; 


Kaveolook  School  Library,  Kaktovik. 
Alaska;  Kiana  Elementary  School 
Library,  Kiana.  Alaska;  George  Francis 
Memorial  Library,  Kotzebue,  Alaska; 
Koyuk  City  Library,  Koyuk.  Alaska: 
Kegoayah  Kozga  Public  Library,  Nome. 
Alaska:  Noorvik  Elementary/High 
School  Library,  Noorvik.  Alaska: 
Tikigaq  Library,  Point  Hope,  Alaska; 
Savoonga  Public  Library,  Savoonga. 
Alaska:  Nellie  Weyiouanna  Ilisaavik 
Library.  Shishmaref.  Alaska;  Stebbins 
Community  Library,  Stebbins.  Alaska: 
Ticasuk  Library.  Unalakleet.  Alaska; 
Kingikme  PubUc  Library,  Wales.  Alaska; 
Northwest  College  Library,  Nome, 
Alaska;  and  Z.J.  Loussac  Public  Library, 
3600  Denali,  Anchorage,  Alaska. 

Dated  January  31. 1991. 

TImnims  Gamhofar, 

Associate  Director  for  Offshore  Minerals 
Management 

Approved: 

Jonathan  T.  Oaaaon. 

Director.  Office  of  Environmental  Affairs. 
(FR  Doc  91-2763  Piled  2-5-91;  8:45  am] 
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National  Park  Sarvica 

Arizona  Department  of  Economic 
Security:  Concasalon  Contract 
Negotiations 

AOaNCV:  National  Park  Service.  Interior. 

action:  Public  notice. 

SUMMAfiY:  Public  Notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  contract  with 
the  Arizona  State  Department  of 
Economic  Security  which  will  require 
and  authorizing  it  to  continue  to  provide 
general  merchandise  facilities  and 
services  for  the  public  at  the  Carl 
Hayden  Visitor  Center  within  Glen 
Canyon  National  Recreation  Area,  for  a 
period  of  five  (5)  years  from  January  1. 
1991,  through  December  31, 1995. 

■mcnvt  DATC  April  8, 1991. 

•U^MJDMNTAIIV  INPOmiATION:  This 
contract  renewal  has  been  determined 
to  be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

By  the  authority  granted  by  the 
Randolph-Shepard  Vending  Stand  Act. 
the  Secretary  shall  negotiate  the 
concessions  contract  without  soliciting 
for  competitive  proposals. 


Dated:  January  30, 1991. 

JackNeckds, 

Acting  Regional  Director,  Rocky  Mountain 
Region. 

(FR  Doc  91-2780  Filed  2-8-91;  8:45  amj 
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National  Regiatar  of  HIatortc  Placaa; 
Notification  of  Pending  Nominationa 

Nominations  for  the  following 
properties  being  considered  for  listing  in  < 
the  National  Register  were  received  by 
the  National  Park  Service  before 
January  25, 1991.  Pursuant  to  {  6ai3  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  February  21, 1991. 
Carol  D.  Shull. 
Chief  of  Registration,  National  Register. 

FLORroA 

Potk  County 

Mountain  Lake  Colony  "House,  E  of  FL  17,  on 
N  shore  of  Mountain  Lake,  Lake  Wales 
vicinity,  91000113 

ILLINOIS 

Cook  County 

Coca  Cola  Company  Building,  1322-1332  S. 
Wabash  Ave..  Chicaga  91000114 

IOWA  j 

Adams  County 

Adams  County  Jail,  1000  Benton  Ave., 
Coming,  91000119 

KENTUCKY 

Fayette  County 

Conant,  William,  House,  1701  Elkchester  Rd.. 

Lexington.  91000123 
Headley.  George,  House.  4435  Old  Frankfort 

Pike.  Lexington  vicinity.  91000122 
Ramsey,  Lewis,  Jr.,  House,  3797  Old  Frankfort 

Pike,  Lexington  vicinity,  91000121 
Steele,  Drewsilla,  House,  3951  Old  Frankfort 

Pike.  Lexington  vicinity.  91000120 

MISSOURI 
Buclianan  County 

Central— North  Commercial  Historic  District 

(St  Joseph  MPS),  roughly  bounded  by  N. 

4th  Maia  Francis  and  Robidoux  Sts.,  St ' 

Joseph.  91000125 
Museum  Hill  Historic  Districts  fSL  Joseph 

MPS),  roughly  bounded  by  9th,  Francis. 

12th.  Jules.  ISth  and  Messanie  Sts.,  St. 

Joseph.  91000112 
South  Fourth  Street  Commercial  Historic 

District  (St.  Joseph  MPS),  roughly  bounded 

by  S.  3rd,  &  Sth.  Charles  and  Messanie  Ste.. 

Sl  Joseph.  91000124 
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NEW|ER8CY 
Essex  County 

Essex  Club.  Addreae  Restricted.  Newark. 
91000110 

Middlesex  County 

Neighbor.  Jacob  Wise  (J.  W.).  House.  143  W. 
Mill  Rd.,  Washington  Township,  Long 
Valley  vicinity.  91000111 

Monmouth  County 

Audenried  Cottage  (Spring  Lake,  NJaaa 

Coastal  Resort  MPS).  21  Tuttle  Ave..  Spring 

Lake,  91000117 
Holy  Trinity  Episcopal  Church  {Spring  Lake, 

NJasa  Coastal  Resort  MPS).  Jet  of 

Monmouth  and  Third  Aves..  Spring  Lake, 

91000118 
Moloney,  Martin,  Cottage  (Spring  Lake,  NJas 

a  Coastal  Resort  MPS),  101  Morris  Ave., 

Spring  Ul(e.  OlOOOllS 

NEW  YORK 
Cayuga  County 

South  Street  Area  Historic  District,  Roughly, 
South  St.  and  adjacent  properties  form 
Metcalf  Dr.  to  Lincoh  St.  Aubuni.  91000109 

New  York  County 

International  Mercantih  Marine  Company 
Building,  1  Broadway,  New  York.  91000106 

OREGON 

Multnomah  County 

Ayer,  W.B.,  House.  811 NW.  Nineteentfi  Ave.. 

Portland,  91000144 
Ball—Ehrman  House,  2040  SW.  Laurel  St. 

Portland.  91000143 
Becker.  Christine,  House,  1331  NW.  25th 

Ave..  Portland.  91000142 
Bradley,  J.S.,  House.  2111  SW.  Vista  Ave, 

Portland.  91000133 
Braly  J.C,  House,  2848  NW.  Fairfax  Terr.. 

Portland,  91000132 
Cardweil—Parrisb  House,  7543  SW.  Pulton 

Park  BWd.  Portland.  91000130 
Corbett.  KL  and  Gretchen  Hoyt,  House, 

01405  SW.  Corbett  Hill  Or..  Pntland 

vicinity.  91000129 
East  Porland  Grand  Avenue  Historic  District. 

Bounded  by  Main  and  Ankeny  Sts.,  SE.  7th 

Ave.  and  SE.  Martin  Luther  lOng,  Jr.  Bivd. 

(SE.  Union  Ave.J.  Portland.  81000128 
Edwards,  J.G..  Houae,  2645  SW.  Alta  Vista 

PL.  Portland.  91000128 
Flanders,  Caroline  W.,  ondM  Louise.  House. 

2421  SW.  Aiden  Rd..  Portland,  91000127 
Giesy— Failing  House.  1985  SW.  Montgomery 

PL.  Portland.  91000137 
Grant,  Henry  M..  House,  3114  NW.  Thurman 

St.  Portland,  91000148 
Holman.  Capt  Herbert,  Hoase,  2539  NW. 

Overton  St.,  Portland.  91000136 
Holman,  Fufus  C  House.  2118  SW. 

Moolgomeiy  Dr..  Portland.  91000147 
Johnson.  CO,  House,  2582  NW.  Lovejoy  St., 

Portland.  91000146 
Murphy,  Paul  C  House  (Architecture  of  Ellis 

P.  Lawrence  MPS),  3574  B.  Burnside  St.. 

Pordand.  91000145 
Murphy,  Paul  P.,  Hoase,  tIM  NW.  Powhatan 

Terr.,  Portland.  91000138 
Pipes,  George.  Houee,  2528  St  Helen's  Ct, 

Portland.  91000131 


Poole.  Otho.  House.  606  NW.  Hetraosa  Bhrd., 

Portland.  91000150 
Prager— Lombard  House,  2032  NW.  Everett 

St,  Portland.  91000149 
Sheffield  John  and  Sarah,  House.  4272  SS. 

Washington  St..  Portland.  91000139 
Smith,  Percy  A.,  House,  01837  SW. 

Greenwood  Rd.,  Pordand  vicinity,  91000135 
Swigert  Ernest  G..  House,  720  NW, 

Warrenton  Terr.,  Portland.  91000134 
Zimmerman,  WaJta-S.,  House,  1840  SW. 

Hawthorne  Tetr.,  Portland.  91000141 

Washington  County 

Oleson,  Ole  and  Polly.  Farmhouse,  5430  SW. 
Ames  Way,  Portland  vicinity,  91000140 

TEXAS 

Dallas  County 

Mitchell,  John  E,  Company  Plant,  3800 
Commerce  St,  Dallas,  9100(ni8 

(FR  Doc.  91-2781  Filed  2-5-61;  8:45  amJ 
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Golden  Gate  Nationai  Recreation  Area 
and  Point  Reyes  Nationai  Seashore 
Advisory  Commission;  Meetings 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  will  be  held  at  7:30  p  jn. 
(PST)  on  Thursday,  February  21, 1991,  at 
Olney  Hall,  College  of  Marin.  Kentfield 
Campus,  Kentfield,  California. 

The  Advisory  Commission  was 
established  by  Public  Law  92-589  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  or  other  counsel 
from  members  of  the  public  on  problems 
pertinent  to  the  National  Park  Service 
systems  in  Marin.  San  Francisco  and 
San  Mateo  Counties.  Members  of  the 
Commission  are  as  follows: 

Mr.  Richard  Bartke,  Chairman 

Ms.  Amy  Meyer.  Vice  Cbalr 

Mr.  Ernest  Ayala 

Dr.  Howard  Cogswell 

Brig.  Gen.  John  Crowley,  USA  (ret) 

Mr.  Margot  Patterson  Doss 

Mr.  Neil  D.  Eisenberg 

Mr.  Jerry  Friedman 

Mr.  Steve  Jeoog 

Ms.  Daphne  Greene 

Ms.  Gimmy  Park  Li 

Mr.  Gary  Pinkston 

Mr.  Merritt  Robinson 

Mr.  R.  H.  Sciaroni 

Mr.  John  J.  Spring 

Dr.  Edgar  Waybum 

Mr.  Jose^Hi  Williams 

The  main  agenda  items  at  this  meeting 
will  be  discussion  by  the  Advisory 
Committee  and  possible  vote  on  the 
Staff  Report  on  Trail  Use  Designations 
within  the  Golden  Gate  National 


Recreation  Area  and  a  presentation  and 
comments  on  a  draft  GGNRA  Statement 
for  Management  A  briefing  of  the  Fiscal 
Year  1991  budget  for  the  GoMen  Gate 
National  Recreation  Area  will  be 
presented  as  part  of  the 
Superintendent's  Report. 

Public  comments  on  the  Staff  Report 
on  Trail  Use  Designations  within  the 
Golden  Gate  National  Recreation  Area 
were  heard  at  a  public  hearing  at  the 
Tamalpais  High  School  Student  Center 
in  Mill  Valley,  California  on  December 
6, 1990.  The  public  comment  period  for  • 
this  report  has  been  completed.  Due  to 
the  lateness  of  the  hour  at  the  December 
6  meeting,  the  Commission  was  unable 
to  complete  its  discussion  of  the  Staff 
Report.  The  discussion  will  continue  at 
the  meeting  on  February  21, 

The  Environmental  Assessment  on 
Trail  Designations  was  presented  for 
public  comment  on  Thursday,  April  28, 
1990,  at  the  Redwood  High  School 
Auditorium  in  Larkspur.  The 
Environmental  Assessment  addressed 
the  impacts  of  four  alternative  trail  use 
designations  for  the  Marin  Headlands 
portion  of  the  Golden  Gate  National 
Recreation  Area  (GGNRA),  and  one 
designation  for  the  GGNRA  lands 
between  Muir  Beach  and  Sir  Francis 
Drake  Boulevard  in  Marin  County. 
During  the  summer  of  1990.  a  series  of 
focused  workshops  were  held  to  discuss 
the  concerns  of  the  equestrian,  bike,  and 
hiking  conununities  related  to  the 
alternative  designations  described  in  the 
Environmental  Assessment 

A  great  deal  of  public  input  and 
discussion  of  the  trail  designations  in 
GGNRA  has  occurred  in  the  last  three 
years.  On  January  7, 1988.  the  first  draft 
trail  use  designation  plan  for  GGNRA 
was  presented  at  a  meeting  of  the 
GGr^nHA  Advisory  Commission  at  Fort 
Mason  in  San  Frandsco.  Subsequently, 
an  Ad  Hoc  Trails  Committee  studied  the 
proposed  trail  plans  and  provided 
further  recommendations.  Separate 
recommendations  concerning  bicycle 
trails  were  also  provided  to  the  park  by 
representatives  of  the  bicyling 
community. 

The  Code  of  Federal  Regulations 
requires  that  park  trails  are  closed  to 
bicycles  in  each  unit  of  the  National 
Park  System  unless  a  written 
determination  is  made  based  on  a 
finding  that  such  use  is  consistent  with 
the  protection  of  the  park's  natural, 
scenic,  and  aesthetic  values,  safety 
considerations  and  management 
objectives,  and  will  not  disturb  the 
park's  wildlife  or  resources. 

A  second  agenda  item  will  be  public 
comment  on  a  draft  GGNRA  Statement 
for  Management.  The  draft  Statement 


4846 


F»dwal  RegUtor  /  Vol.  56.  No.  25  /  Wednesday.  February  6.  1991  /  NoHces 


for  Management  provides  an  insider's 
view  of  this  unique  unit  of  the  National 
Park  System,  including  a  description  of 
its  purpose  and  signiHcance,  its  natural 
and  cultural  resources,  the  laws  and 
policies  that  guide  its  management,  the 
internal  and  external  influences  that 
affect  its  management,  and  the  specific 
Issues  that  are  currently  under 
consideration  within  its  boundaries. 
Copies  of  the  document  are  available 
upon  request  by  writing  to  General 
Superintendent,  Golden  Gate  National 
Recreation  Area,  Bldg.  201,  Fort  Mason. 
San  Francisco,  California  94123,  or  by 
telephoning  (415)  556-0111. 

This  meeting  is  open  to  the  public. 
Persons  tvishing  to  receive  a  copy  of  the 
draft  Statement  for  Management  can 
write  to  General  Superintendent  Golden 
Gate  National  Recreation  Area,  Bldg. 
201.  Fort  Mason,  San  Francisco. 
California  94123,  or  telephone  (415]  556- 
0111. 

Persons  wishing  to  receive  the  Staff 
Report  for  Trail  Designations  within  the 
Golden  Gate  National  Recreation  Area 
should  contact  the  Staff  Assistant, 
Golden  Gate  National  Recreation  Area, 
Building  201,  Fort  Mason.  San  Francisco, 
CaUfomia  94123  or  telephone  (415)  556- 
4484. 

These  meetings  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meetings 
will  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  Transcripts  will  be 
available  for  the  February  21  public 
meeting  after  March  14, 1991.  For  copies 
of  the  minutes  contact  the  Office  of  the 
Staff  Assistant,  Golden  Gate  National 
Recreation  Area,  Building  201,  Fort 
Mason.  San  Francisco,  California  94123. 

Dated:  January  23, 1991. 
Stanley  T.  Albright. 
Regional  Dinctor,  Western  Region. 
[FR  Doc  01-2833  Filed  2-5-91:  8:45  am] 


INTERNATIONAL  TRADE 
COMMISSION 

InvMtlgatlont  R«latlng  to  Potential 
BrMctMs  of  AdmMstratIv*  Protactlva 
Ordort,  Sanetlona  ImpoMd  for  Actual 
Vlolationa 

AQCNCv:  U.S.  International  Trade 

Commission. 

action:  Summary  of  Commission 

practice  relating  to  administrative 

protective  orders. 


:  lliis  notice  provides  a 
summary  by  the  International  Trade 
Commission  of  its  investigations  of 
breaches  of  Administrative  Protective 


Orders  (APOs)  issued  in  connection 
with  investigations  under  title  VII  of  the 
Tariff  Act  of  1930. 

This  notice  is  intended  to  inform  the 
public  of  the  Commission's  experience 
with  APO  breaches.  The  Commission 
also  intends  that  this  notice  will  educate 
and  alert  representatives  of  parties  to 
Commission  proceedings  as  to  some 
specific  types  of  APO  breaches 
encountered  by  the  Commission  and 
representative  of  parties  before  the 
Commission.  This  notice  is  illustrative 
only  and  does  not  limit  the 
Commission's  Rules  or  standard 
Protective  Order,  nor  does  it  provide  an 
exclusive  list  of  conduct  that  will  be 
deemed  to  be  a  breach  of  the 
Commission's  APOs. 
FOR  nmTHm  wiromiATiON  contact: 
Charles  H.  Nails,  Esq.,  Assistant 
General  Counsel  for  Antidumping  and 
Countervailing  Duty  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-252-1106. 
•U^PLEMCNTARV  INFORMATION:  The 

discussion  below  illustrates  APO  breach 
investigations  that  the  Commission  has 
conducted  between  August  29, 1988  and 
the  date  of  issuance  of  this  Notice 
including  a  description  of  sanctions 
imposed.  The  Commission  will  report  a 
summary  of  its  completed  investigations 
of  possible  breaches  of  Commission 
APOs  semiannually  in  an  effort  to 
educate  those  obtaining  access  under  an 
APO  of  the  common  problems 
encountered  in  handling  business 
proprietary  information  (BPI). 

Section  1332  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988 
requires  the  Commission  to  release 
under  APO  to  the  authorized 
representatives  of  interested  parties  in 
dumping  and  countervailing  duty 
investigations  the  business  proprietary 
information  (BPI)  collected  by  tiie 
Commission  in  the  course  of  such 
investigations.  19  U.S.C.  ie77f  (Supp. 
1990).  The  Commission  has  implemented 
procedures  governing  the  release  of  BPI 
under  APO.  19  CFR  207.7  (1990).  The 
regulations  provide  that  the  Secretary  of 
the  Commission  will  provide  BPI  only  to 
"authorized  applicants"  who  agree  to  be 
bound  by  the  terms  and  conditions  of  a 
protective  order.  The  standard 
administrative  protective  order  form  for 
antidumping  and  countervailing  duty 
investigations  issued  by  the  Commission 
requires  the  applicant  to  swear  that  he 
or  she  will: 

(1)  Not  divulge  any  of  the  BPI  obtained 
under  the  order  and  not  otherwise  available 
to  him.  to  any  person  other  than: 

(i)  Personnel  of  the  Commission  concerned 
Willi  the  proceeding: 

(ii)  The  person  or  agency  from  whom  the 
information  was  obtained; 


(iii)  An  attorney,  consultant  or  expert  who 
is  employed  on  behalf  of  the  authorized 
applicant  or  its  client,  and  who  has  l>een 
granted  access  by  the  Secretary  to  BPI  under 
the  APO:  or 

(iv)  Other  persons  who  are  independently 
contracted  with,  employed  by,  or  supervised 
by,  the  authorized  applicant;  who  have  a ' 
need  thereof  in  connection  with  the 
proceeding  and  who  have  furnished  a  similar 
statement 

(2)  Use  such  information  solely  for  the 
purposes  of  the  proceeding  or  for  judicial  or 
Commission  review  thereof; 

(3)  Not  consult  with  any  person  not 
described  in  paragraph  (iii)  or  (iv)  above 
concerning  such  EPI  without  Tirst  having 
received  the  written  consent  of  the  Secretary 
and  the  attorney  of  the  party  from  whom  suCh 
BPI  was  obtained; 

(4)  Not  copy  or  otherwise  reproduce  any 
BPI  obtained  under  the  APO  except  in 
accordance  with  the  terms  of  the  APO;     . 

(5)  Whenever  information  obtained  under 
the  AIK)  is  not  being  used,  store  such 
information  in  a  locked  file  cabinet,  vault 
safe,  or  other  suitable  container, 

(6)  Serve  all  documents  containing  BPI  as 
directed  by  the  Secretary  and  pursuant  to 

§  207.7(f)  of  the  Commission  regulations; 

(7)  Report  promptly  to  the  Secretary  any 
breach  of  the  APO; 

(8)  Promptly  return  information  obtained 
under  the  AiK)  to  the  submitter  or  Secretary, 
if  the  Secretary  so  orders: 

(9)  Return  or  destroy  all  copies  of 
Information  obtained  under  the  APO  within 
seven  days  of  the  completion  of  the 
Investigation  or  review  thereof. 

Breach  of  the  protective  order  may 
subject  an  applicant  and  his  "partners, 
associates,  employer,  and  employees"  to 
administrative  sanctions  "as  the 
Commission  determines  to  be 
appropriate"  including  (1)  Forfeiture  of 
practice  in  any  capacity  before  the 
Commission  for  up  to  seven  years;  (2) 
referral  to  a  U.S.  Attorney  or  to  the 
ethics  advisor  of  an  appropriate 
professional  organization;  (3)  public 
release  of  or  striking  from  the  record 
any  information  or  briefs  submitted  by, 
or  on  behalf  of,  the  offender  or  the  party 
represented  by  the  offender,  (4)  denial  of 
further  access  to  business  proprietary 
information  in  the  current  or  any  future 
proceedings  before  the  Commission,  and 
(5)  any  other  administrative  sanctions  as 
the  Commission  determines  to  be 
appropriate,  including  public  and 
private  reprimands.  19  CFR  207.7(d).  - 

Prior  to  April  of  1989,  upon 
identification  of  a  possible  breach,  the 
Commission  conducted  its  breach 
investigations  by  a  procedure  that 
involved  sending  one  letter  to  the 
suspected  APO  breacher  seeking 
information  concerning  the  alleged 
breach  and  comments  concerning 
appropriate  sanctions.  The  letter  was  in 
a  standard  format  that  cited  facts 
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known  to  the  Commission  staff 
concerning  the  suspected  breach  and 
requested  the  suspected  breacher  to 
provide  information  and  the  suspected 
breacher's  views  on  possible  sanctions, 
including  any  circumstances  that  the 
suspected  breacher  believed  mitigated 
any  breach  that  may  have  occurred.  The 
Commission  then  would  determine 
whether  a  breach  had  occurred  and 
what  if  any,  sanctions  should  be 
applied. 

In  April  of  1989,  the  Commission 
delegated  authority  to  the  Secretary  for 
the  issuance  of  letters  of  inquiry  to 
suspected  breachers  of  APO  orders  in 
Title  VII  investigations.  If,  based  on  the 
response  made  to  this  letter  of  inquiry, 
the  Commission  determines  that  a 
breach  has  occurred,  the  Commission 
now  issues  a  second  letter  asking  the 
breacher  to  address  the  question  of 
possible  sanctions.  The  Commission 
then  decides  the  appropriate  sanction. 
7  he  Commission  retains  sole  authority 
to  make  fmal  determinations  regarding 
the  existence  of  a  breach  and  the 
appropriate  sanction  if  a  breach 
occurred. 

The  records  of  Commission 
investigations  of  APO  breaches  are  not 
publicly  available  and  are  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552.135(b)  of 
the  Customs  and  Trade  Act  of  1990, 19 
U.S.C.  1677f(g). 

I.  Breach  Investigations  Generally 

The  breach  most  frequently 
investigated  by  the  Commission 
ir;volves  paragraph  (1)  of  the  standard 
APO  which  prohibits  the  dissemination 
of  BPI  to  tmauthorized  persons.  Such 
dissemination  usually  occurs  as  the 
result  of  failure  to  delete  BPI  from  public 
versions  of  documents  flled  with  the 
Commission.  The  other  most  common 
breaches  involve:  The  failure  to  properly 
bracket  BPI  in  proprietary  documents 
filed  with  the  Commission;  the  failure  to 
immediately  report  known  violations  of 
an  APO;  improper  or  inadequate 
application  for  access  to  BPI;  failure  to 
adequately  supervise  junior  attorneys  or 
nor,  '^<;al  personnel  in  the  handling  of 
BPI  in  jertain  circumstances;  and  failure 
to  promptly  destroy  confidential 
information. 

A.  Dissemination  of  BPI  to 
Unauthorized  Persons 

The  Commission  has  determined  that 
making  BPI  available  to  unauthorized 
persons  may  constitute  a  breach  of  the 
APO,  regardless  of  whether  the 
unauthorized  recipients  actually  read 
the  information.  "Hie  Commission  has 
found  several  breaches  of  this  sort.  Such 
breaches  are  typically  the  result  o^  (1) 


The  failure  to  adequately  review  die 
contents  of  a  public  version  of  a 
document  for  BPI  prior  to  filing  the 
document  with  the  Commission  or 
sending  it  to  a  third  party  of  (2)  failure  to 
keep  the  confidential  and  public  service 
lists  separate  when  serving  documents. 

Several  attorneys  failed  to  redact  BPI 
from  public  versions  of  documents 
which  they  have  filed  with  the 
Conmiission  and  served  on  the  public 
service  list.  The  Commission  also  has 
investigated  several  instances  of 
inadvertent  service  of  a  confidential 
document  to  someone  on  the  pubUc 
service  list.  On  at  least  one  occasion, 
attorneys  sent  documents  containing  BPI 
to  their  client  without  thoroughly 
screening  the  document  for  BPI.  All  of 
these  instances  were  promptly  reported 
by  the  breaching  party  and  the 
documents  were  retrieved  immediately; 
in  some  cases  the  envelopes  containing 
the  documents  had  not  yet  been  opened 
by  the  recipient  Nonetheless,  all  of 
these  instances  involved  a  degree  of 
carelessness  in  making  BPI  available  to 
those  not  entitled  to  have  access  and. 
thus,  were  breaches  of  the  APOs.  In  at 
least  two  instances,  the  breaching  party, 
while  attempting  to  mitigate  the  damage 
caused  by  the  breach  by  promptly 
serving  replacement  pages  on  non-APO 
entities,  committed  additional  breaches 
by  revealing  different  BPI  in  the 
replacement  pages. 

The  Commission  has  determined  that 
no  breach  occurred  when  documents 
apparently  containing  BPI  were  served 
on  those  not  entitled  to  access  under  an 
APO  only  when  the  BPI  was  otherwise 
available  to  the  serving  party,  either 
because  it  was  BPI  submitted  by  that 
party  or  because  that  party  was  able  to 
conclusively  demonstrate  that  the 
alleged  BPI  was  otherwise  available  to 
the  public  before  the  date  of  the  alleged 
breach.  Waiver  of  conffdential 
treatment  by  the  submitting  party  after 
the  alleged  breach  occurred  has  not 
been  found  to  be  adequate  to  excuse  the 
breach. 

B.  Failure  to  Properly  Bracket  BPI  in 
Confidential  Submissions 

The  Commission  considers  the 
omission  of  appropriate  brackets  in 
confidential  documents,  in  most 
circumstances,  to  be  a  breach  of  the 
APO,  even  if  the  information  is  deleted 
from  the  public  version  of  the  docimient 
The  Commission  has  repeatedly 
observed  that  failure  to  bracket  BPI 
promotes  inadvertent  disclosure  of 
conHdential  information  because 
recipients  are  not  alerted  that  the 
information  is  BPI  and  may  reasonably 
rely  on  the  lack  of  bracketing  as  an 
indication  that  the  iitfonnation  is  not 


confidential  and  may  be  disclosed  to 
their  client  or  the  public.  Commission 
rule  9  207.7(f)(3),  incorporated  by 
reference  into  all  APOs,  requires  BPI  to 
be  clearly  marked  and  segregated  from 
other  material  in  confidential 
submissions.  In  several  instances, 
attorneys  have  filed  confidential 
versions  of  documents  in  which  some 
BPI  was  not  bracketed  and  then  served 
those  documents  on  the  confidential 
service  list.  The  only  time  that  such 
circumstances  were  determined  not  to 
constitute  a  breach  was  when  the  failure 
to  bracket  was  discovered  at  the  time  of 
filing  and  proper  replacements  were 
served  by  hand  prior  to  receipt  of  the 
unbracketed  version. 

C.  Failure  to  Promptly  Report  A  Breach 
to  the  Commission 

The  Commission  has  found  the  failure 
to  report  a  breach  to  be  a  separate 
offense  and  has  sanctioned  attorneys 
who  did  not  report  or  delayed  in 
reporting  a  violation  once  they  became 
aware  that  it  had  taken  place.  Unlike 
breaches  resulting  from  filing  or 
proofreading  mistakes,  which  are 
normally  inadvertent  and  the  result  of 
some  degree  of  negligence,  failure  to 
report  a  breach  may  involve  a  conscious 
choice  by  the  APO  signatory.  Thus 
failure  to  report  a  breach,  which  is 
required  by  the  APO,  normally  has  been 
treated  as  an  intentional  breach. 
Intentional  breaches  usually  are  grounds 
for  more  severe  sanctions. 

D.  Failure  To  Supervise  Junior 
Attorneys  and  Clerical  Personnel 

Generally,  APO  signatories  have  not 
been  sanctioned  for  a  breach  of  an  order 
unless  they  in  some  way  have 
participated  in  the  breach,  or  were  on 
notice  of  the  lack  of  adequate 
safeguards  for  handling  of  BPI  at  the 
firms  involved  or  of  the  lack  of  due  care 
or  fraining  of  other  APO  signatories 
working  with  them.  For  example,  the 
APO  signatory  responsible  for  sending 
confidential  documents  to  unauthorized 
parties  would  be  responsible  for  the 
breach.  The  other  APO  signatories  at 
the  firm  normally  would  not  be  liable, 
assuming  that  the  Commission 
determines  that  they  did  not  cause  the 
breach  or  could  not  have  forestalled  the 
breach,  and  that  the  breaching  signatory 
was  trained  in  the  handling  of  APO 
materials.  In  contrast  depending  upon 
the  circumstances,  the  APO  signatory 
who  was  the  superior  of  a  breaching 
APO  signatory  who  either  committed  a 
previous  APO  violation,  or  who  was 
known  to  be  inexperienced  and  had  not 
been  trained  in  the  handling  of  APO 
materials,  could  be  liable  tor  failure  to 
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prevent  breaches  by  that  other 
signatory.  The  Cominiasion  may 
determine  that  the  eupervieor  or 
superior  was  on  notice  of  the  APO 
signatory's  prior  breach  or  inexperience 
and  failed  to  take  adequate 
precautionary  meaeuree  to  prevent 
subsequent  breaches. 

In  cases  in  which  clerical  employees 
or  support  personnel  have  breached,  the 
APO  signatory  who  vouched  for  these 
employees  has  been  held  responsible  by 
the  Commission  for  the  breaches  by 
staff  wofidng  under  his  or  her  direction 
and  control 

E.  Faihtn  to  Promptly  Destroy 
ConfidentiaJ  Information  or  Misuse  of 
Confidential  Information 

Commiseiop  regulation  |  207.7 
requires  thet  APO  signatories  destroy 
documents  containing  BPI  upon  the 
tennination  of  an  antidumping  or 
countervailing  duty  investigation.  The 
standard  APO  fonn  allows  signatories 
to  retain  APO  material  only  during 
judida]  review  of  a  Commiseion 
detemdnatlaa.  and  only  in  anticipation 
that  the  Commiaeion  APO  will  be 
promptly  replaced  by  a  Judicial 
Protective  Order.  Although  the 
Commissioa  has  not.  as  yet  conducted 
inquiries  concerning  this  form  of  breach 
in  connection  with  title  VII 
investigations,  it  has  determined  that 
similar  APOs  in  section  337  proceedings 
were  breached  by  the  failure  to 
pre      'ly  return  or  destroy  APO  material 
following  termination  of  the  section  337 
proceeding.  As  with  section  337  APOs. 
title  Vn  APO  material  may  not  be  used 
in  coUateral  proceedings,  such  as 
proceedings  at  the  Commerce 
Department,  or  other  investigations  by 
the  Commission,  but  only  in  the 
specified  Commission  proceedings  or 
judicial  review  of  those  determinations 
for  which  the  information  was  released. 

IL  Sanction  Determinations 

Sanctions  for  APO  violations  serve 
two  basic  interests:  (a)  Preserving  the 
confidence  of  submitters  of  BPI  in  the 
Commission  as  a  reliable  protector  of 
BPI.  and  (b)  disciplining  breachers  and 
deterring  future  violations.  As  the 
Conference  Report  to  the  Omnibus 
Trade  and  Competitiveness  Act  of  1968 
observed,  "the  effective  enforcement  of 
limited  disclosure  under  administrative 
protective  order  depends  in  part  on  the 
extent  to  which  private  parties  have 
confidence  that  there  are  effective 
sanctions  against  violation."  HJt  Conf. 
Rep.  Na  576. 100th  Cong..  1st  Sees.  823 
(1968).  The  Commission  has  worked  to 
develop  consistent  jurisprudence,  not 
only  in  determining  whether  a  breech 
has  occurred,  but  also  in  selecting  ai 


appropriate  sanction.  In  determining  the 
appropriate  sanction,  the  Conmiission 
generally  considers  mitigating  factors 
such  as  whether  the  breach  was 
unintentional,  lack  of  prior  breaches 
committed  by  the  breaching  party,  the 
mitigating  measures  taken  by  the 
breaching  party,  the  promptness  with 
which  the  breaching  party  reported  the 
violation  to  the  Commission,  and  any 
relevant  drcnmstances  peruli<»>-  *r>  tb^ 
situation. 

The  Commission  has  found 
aggravating  circumstances  when  APO 
violations  are  found  to  be  intentional  or 
repeated,  where  they  cause  significant 
commercial  damage  to  the  submitter, 
and  when  the  violating  signatory  is 
grossly  negligent  While  the  Commission 
takes  seriously  its  obligation  to  protect 
the  submitter's  information,  the 
Commission  also  must  act  to  protect  its 
ability  to  obtain  BPL  and  create 
confidence  in  its  ability  to  protect  it 
Thus,  the  Commission  does  not  consider 
factors  such  as  the  lack  of  complaint  by 
or  commercial  hann  to  the  party  whose 
information  was  disclosed,  the  alleged 
lack  of  sensitivity  of  the  information 
disclosed,  or  the  lack  of  financial  benefit 
to  the  breaching  party  as  mitigating 
factors  in  choosing  the  appropriate 
sanction  for  the  breach.  The  disclosure 
of  highly  sensitive  information, 
demonstrated  commercial  harm  to  the 
party  whose  information  was  disclosed, 
or  the  deriving  of  a  strategic  or  financial 
benefit  from  breach  may  be 
circumstantial  evidence,  of.  inter  alia, 
an  intentional  breach,  and  thus  could 
constitute  an  aggravating  circumstance 
warranting  a  more  severe  sanction. 

The  Commission's  rules,  at  19  CFR 
207.7(d)  indicate  that  the  breacher  of  an 
APO  is  subject  to  sanctions  including 
being  barred  from  practice  before  the 
Coihmission  in  any  capacity,  and  that 
the  Commission  may  also  impose  this 
sanction  not  only  on  the  individual 
breacher  but  on  "such  person's  partners, 
associates,  employer,  and  employees." 
With  respect  to  the  sanctions  described 
in  this  notice,  the  Commission  has 
sanctioned  a  firm  when  it  has  been 
unable  to  identify  specific  culpable 
individuals  at  the  breaching  firm. 
However,  this  should  not  be  construed 
as  a  limitation  on  the  Commission's 
ability,  in  other  appropriate 
circumstances,  to  issue  sanctions  for 
breaches  of  an  APO  against  the  firm  for 
which  an  individual  «vho  breached  an 
APO  worked. 

m.  Specific  Breach  Investigatiaiis  by  the 
Commission 

The  following  case  studies  are 
presented  to  illustrate  the  various  types 
of  APO  breaches  found  by  the 


Commission  and  the  sanctions  imposed 
by  the  Commission.  In  addition,  the  case 
studies  discussed  the  factors  considered 
by  the  Commission  as  mitigating  the 
sanctions  imposed  in  particular 
instances.  While  each  situation  is  slighly 
different  the  Commission  has  pursued  a 
consistent  jurisprudence  over  the  period 
that  the  new  APO  procedures  have  been 
in  effect.  The  Commission  has  not 
included  some  of  the  specific  facts  in  the 
descriptions  of  investigations  where 
such  disclosure  would  reveal  the 
identity  of  a  particular  breacher.  Thus, 
in  some  cases,  apparent  inconsistencies 
in  the  fects  set  forth  in  this  Notice  result 
from  the  Commission's  inability  to  more 
fully  disclose  particular  facts. 

Cases  1  and 2:  An  economist  received 
a  private  letter  of  reprimand  after  he. 
reported  to  the  Commission  that  he  had 
inadvertently  sent  documents  containing 
BPI  to  a  law  firm  not  a  signatory  to  the 
APO.  The  breaching  party  apparently 
was  involved  in  more  than  one  matter 
before  the  Commission  and  mingled 
APO  material,  resulting  in  a  law  firm  on 
the  APO  service  list  In  one  investigation 
receiving  APO  materials  from  another 
investigation.  The  recipient  law  firm 
returned  the  improperly  disclosed 
documents  immediately  upon  learning  of 
their  receipt  The  Commission  chose  to 
issue  a  private,  rather  than  public,  letter 
of  reprimand  because:  (1)  It  was  the  first 
breach  of  an  APO  by  the  economist;  (2) 
he  reported  the  breach  promptly;  and  (3) 
the  breach  was  inadvertent.  In  the  letter 
of  reprimand,  the  Commission  noted 
that  even  a  single  inadvertent  violation 
of  an  APO  is  a  serious  matter  and  that 
mingling  U>I  from  different 
investigations  so  unauthorized  persons 
are  given  access  to  APO  documents 
does  not  demonstrate  an  appropriate 
standard  of  care. 

The  Commission  found  that  another 
economist  did  not  breach  the  APO 
because  he  had  nothing  to  do  with  the 
mingling  and  misdirection  of  the  APO 
materials.  Also,  the  Commission  did  not 
sanction  the  attorney  under  whose 
"direction  and  control"  the  breaching 
economist  was  operating  because  the 
economist  practiced  with  regularity 
before  the  Commission  and  was  familiar 
with  handling  APO  materials.  Moreover, 
the  attorney  could  not  have  prevented 
the  breach  in  this  particular  instance. 

Case  3:  The  Commission  sent  a  letter 
of  inquiry  to  certain  attorneys  after  a 
letter  jointly  submitted  by  them 
contained  apparent  BPI  pertaining  to 
trends  in  mariket  share.  Although  the 
information  was  bracketed  in  the  letter, 
the  submitters  made  no  request  for 
confidential  treatment  of  the  letter,  nor 
did  they  submit  a  public  version  of  the 
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letter.  Accordingly,  the  letter  was  placed 
in  the  public  files  of  the  Commission. 

The  attorneys  jointly  submitted 
affidavits  demonstrating  that  the 
braclceted  information  had  been 
obtained  from  public  sources  (e.g.,  SEC 
filings)  or  non-APO  sources,  and  that 
brackets  therefore  had  been  erroneously 
placed  around  non-APO  information. 
The  Commission  determined  that  no 
breach  had  occurred,  but  advised  the 
persons  involved  by  letter  that  in  future 
hearings  or  written  submissions  to  the 
Commission  where  there  may  be  some 
question  whether  any  information 
contained  in  oral  or  written  submissions 
constitutes  BPI  under  the  Commission's 
administrative  protective  order,  it  would 
be  helpful  if  the  attorneys  would  clearly 
identify  that  the  information  was 
derived  frt)m  public  or  other  non-APO 
sources. 

Case  4:  The  Commission  found  that 
two  attorneys  had  not  breached  the 
APO  when  the  public  version  of  the 
post-hearing  brief  contained  what 
appeared  to  be  BPI.  The  Conunission 
report  from  the  preliminary  investigation 
had  treated  the  information  as  public. 

Case  5:  Two  attorneys  included  BPI  in 
the  public  version  of  a  brief  as  the  result 
of  incomplete  deletion  performed  by 
their  word  processing  software. 
Although  the  software  deleted  all 
braclceted  BPI  in  text  to  produce  a  public 
version,  the  software  did  not  delete  BPI 
contained  in  the  footnotes.  The 
attorneys  immediately  alerted 
Commission  staff  and  contacted  all 
persons  who  had  received  the  public 
version,  requesting  that  all  copies  be 
sanitized  or  destroyed.  All  such  persons 
destroyed  or  returned  their  copies. 

The  Conunission  issued  private  letters 
of  reprimand  to  both  attorneys.  The  fact 
that  the  breach  was  inadvertent  that 
this  was  a  first  breach,  that  the 
Commission  staff  was  notified 
immediately  upon  discovery  of  the 
breach,  and  that  immediate  and 
effective  remedial  steps  were  taken  to 
prevent  further  disclosure  mitigated  the 
sanction.  The  Commission,  however, 
rejected  as  a  mitigating  factor  the  fact 
that  the  disclosure  allegedly  did  not 
involve  particularly  sensitive  material, 
viewing  this  circumstance  as  purely 
fortuitous. 

Case  6:  A  cover  letter  transmitting  a 
law  firm's  confidential  post-hearing 
brief  was  signed  by  an  attorney  who 
had  not  applied  for  access  to  APO 
mformation.  This  letter  and  other 
circumstances  of  the  case  led  the 
Commission  to  believe  that  personnel 
who  had  not  signed  the  APO  had  had 
access  to  BPI  and  had  prepared  a 
confidential  exhibit.  The  attorney  at  the 
firm  who  had  signed  the  APO  explained 


that  the  lawyer  signing  the  cover  letter 
had  not  read  the  brief,  but  only  prepared 
the  cover  letter.  In  addition,  the 
Commission  determined  that  the 
personnel  who  had  helped  prepare  the 
exhibit  consisted  of  personnel  who  were 
covered  by  the  APO.  Therefore,  the 
Commission  decided  no  breach  had 
occurred. 

Case  7:  The  Commission  found  a 
breach  of  an  APO  by  failure  to  delete 
one  line  of  BPI  from  the  "public"  version 
of  a  brief.  A  private  letter  of  reprimand 
was  issued  to  the  firm  as  a  whole,  since 
no  one  individual  was  solely  responsible 
for  the  improper  disclosure.  However, 
since  an  individual  attorney  of  that  firm 
voluntarily  claimed  responsibility,  he 
also  was  individually  sanctioned.  The 
breach  was  an  inadvertent,  first-time 
offense  that  was  promptly  reported  and 
corrected.  The  Commission  considered 
these  mitigating  circumstances  and 
issued  a  private  letter  of  reprimand. 

Case  8:  A  clerical  employee  of  a  law 
firm  inadvertently  sent  a  confidential 
version  of  a  brief  to  an  attorney  cm  the 
public  service  Ust.  This  breach  was  an 
inadvertent,  first-time  offense  that  was 
promptly  reported  by  the  firm  and 
corrected.  Since  the  breach  was  not  the 
act  of  any  particular  individual  APO 
signatory,  a  private  letter  of  reprimand 
to  the  firm  as  a  whole  was  issued. 

Case  9:  An  attorney  served  a  letter 
containing  BPI  on  a  person  on  the  public 
service  list  The  law  firm  had  a 
procedure  to  prevent  disclosure  which 
the  attorney  had  not  followed.  In 
mitigation,  the  Commission  took  into 
account  the  fact  that  this  breach  was  an 
inadvertent  first-time  offense  that  was 
promptly  reported  by  the  firm  and 
corrected.  A  private  letter  of  reprimand 
was  issued  to  the  breaching  attorney. 

Case  10:  A  law  firm  incorrectly 
bracketed  pubUc  information  as  BPI  and 
failed  to  delete  the  information  from  the 
public  version  of  the  brief,  creating  the 
impression  that  BPI  had  been  disclosed. 
The  firm  demonstrated  that  the 
bracketed  information  was  publicly 
available  at  the  time  the  brief  was 
submitted  and  that  this  information  was 
never  treated  as  confidential  by  either 
the  Commission  or  the  parties.  The 
Commission  found  no  breach. 

Case  11:  APO  signatories  failed  to 
bracket  BPI  in  the  confidential  version 
of  a  brief.  The  BPI  was  properly  deleted 
from  the  pubUc  version.  The  failure  to 
bracket  was  noticed  the  day  of  filing 
and  the  unbracketed  version  was 
replaced  prior  to  receipt  by  those  on  the 
APO  service  list.  No  one  had  the 
opportunity  to  rely  on  the  lack  of 
brackets  in  the  confidential  version  of 
the  brief  or  to  discuss  BPI  with  someone 
not  entitled  to  access  to  it.  Therefore. 


the  Commission  determined  that  no 
breach  had  occurred. 

Case  12:  An  attorney  and  a 
supervisory  attorney,  both  APO 
signatories,  twice  breached  an  APO.   * 
The  junior  attorney  served  a  document 
containing  BPI  on  counsel  who  was  not 
authorized  to  see  BPI.  In  attempting  to 
mitigate  the  first  breach,  the  senior 
attorney  wrote  a  cover  letter  explaining 
the  disclosure  to  the  recipients  of  the 
first  document  and  offered  substitute 
pages  of  the  document.  With  knowledge 
of  the  junior  attorney's  first  breach,  the 
senior  attorney  nonetheless  reUed  on  the 
junior  attorney  to  prepare  the  substitute 
pages  and  never  reviewed  them  himself. 
Those  substitute  pages  also  contained 
BPI.  In  the  second  breach  there  was  no 
evidence  that  the  party  served  was 
requested  to  destroy  or  return  the 
document  containing  the  BPI. 

The  Commission  disqualified  the 
junior  attorney,  who  achnitted  primary 
responsibility  for  both  breaches,  from 
access  to  BPI  in  any  Commission 
investigation  for  six  months  or  until  the 
completion  of  the  investigation  in  which 
the  breaches  had  occurred,  whichever 
came  later,  and  published  a  letter  of 
reprimand  in  the  Federal  Register.  The 
supervising  attorney  had  no  role  in  the 
first  breach  and  was  not  sanctioned  for 
it.  However,  the  Commission  did  publish 
a  letter  of  reprimand  to  the  supervisor 
as  to  the  second  breach.  Although  be  did 
not  directly  commit  the  second  breach, 
the  attorney  admitted  supervising  the 
junior  attorney.  Despite  his  knowledge 
of  the  junior  attorney's  first  breach,  the 
supervisor  failed  to  review  the 
docimients  which  caused  the  second 
breach.  A  more  severe  sanction  for  the 
supervising  attorney  was  liot 
appropriate  since  the  breaches  were 
primarily  the  result  of  the  conduct  of 
another,  they  were  inadvertent,  and  they 
were  promptly  reported  to  the 
Commission. 

Case  13:  Two  attorneys  committed 
two  breaches.  First  a  subheading  of  the 
public  veraion  of  petitioner's  pre-hearing 
brief  revealed  BPI.  Second,  counsel 
failed  to  bracket  BPI  in  the  confidential 
version  of  petitioner's  pre-hearing  brief. 
The  Commission  noted  that  failure  to 
bracket  BPI  in  the  confidential  version 
of  a  Commission  submission  is  a  breach 
of  the  obligation  to  take  due  care 
because  failure  to  identify  APO  data  by 
bracketing  promotes  inadvertent 
disclosure  of  such  information,  since 
recipients  are  not  alerted  that  the 
information  is  BPI. 

The  Commission  considered  several 
factors  in  determining  that  a  breach 
occurred  and  in  issuing  lettere  of 
reprimand  to  the  attorney's  involved. 
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The  CommiMion  took  into  account  the 
fact  that  the  nine  members  of  the  public 
had  examined  the  document  in  the 
Commission'a  pubhc  files  before  it  was 
withdrawn  and  the  BP1  deleted.  In 
issuing  these  sanctions,  the  Commission 
considered  the  fact  that  the  breaches 
were  not  reported  by  counsel  but, 
instead,  were  discovered  by  the 
Commission  staff. 

The  Commission  gave  careful 
consideration  to  the  level  of  culpability 
of  one  of  the  attorneys.  Althou^  he 
admitted  principal  responsibility  for  the 
briefe  sabmitted,  it  was  his  first  case 
before  tiie  Commission  and  his  first 
breach  of  an  APO.  With  regard  to  the 
other  attorney,  the  Commission 
considered  a  previous  incident  regarding 
the  attorney's  involvement  in  an  APO 
breach. 

Case  14:  The  Commission  found  no 
breach  where  counsel  failed  to  delete 
information  alleged  to  be  BPI  from  the 
appendix  of  the  public  version  of  their 
post-hearing  brief  because  counsel 
demonstrated  that  they  had  obtained  the 
information  tlirough  non-APO  sources. 

Case  15:  The  Commission  found  no 
breach  where  counsel  made  public 
disclosure  of  BPI  at  a  Commission 
hearing  because  counsel  demonstrated 
that  the  information  was  publicly 
available  at  the  time  of  the  hearing. 

Case  16:  A  document  containing  BPI 
was  sent  to  two  clients  of  an  attorney 
under  the  APO.  The  attorney  assigned 
the  task  of  forwarding  to  clients  a 
document  which  was  being  faxed  to  the 
attorney  after  hours  to  an  untrained 
paralegal  without  giving  specific 
instructions  for  ensuring  that  APO  data 
were  not  sent  to  the  client  Upon 
learning  of  tiie  breach,  tlie  attorney 
immediately  notified  the  Commission 
and  retrieved  the  documents  from  the 
unauthorized  recipients,  one  of  whom 
had  read  the  BPL 

The  Commissien  found  that  the 
serious  lack  of  care  demonstrated  iiT  the 
handling  of  BPI  by  one  familiar  with 
Commission  APO  practice  warranted  a 
more  severe  sanction,  notwithstanding 
the  fact  that  this  was  the  attorney's  first 
APO  breach.  While  the  Commission 
noted  that  it  took  into  account  that  the 
breach  was  inadvertent,  promptly 
reported,  and  that  remedial  steps  were 
taken  to  minimize  damage,  the 
Commission  was  troubled  by  the  failure 
of  the  attorney  to  take  precautions 
against  the  possibility  of  the  very  type  of 
disclosure  that  actually  occurred  in  this 
case.  The  Commission  noted  that  it  was 
the  insufficient  level  of  care  devoted  to 
the  safeguarding  of  APO  Information 
that  was  paramount  in  the  Commission's 
consideration  of  the  appropriate 
sanction. 


The  Commission  pubhshed  a  letter  of 
reprimand  to  the  attorney  in  the  Federal 
Register  and  prohibited  the  attorney 
access  to  information  released  under 
any  APO  until  the  Commission 
completed  its  final  investigations.  The 
Commission  determined  that  neither  the 
law  firm  nor  the  other  attorney  at  the 
firm  subject  to  the  APO  were  in  any 
way  implicated  in  the  breach. 

"The  Commission  also  decided  not  to 
sanction  the  economic  consultant  under 
the  APO  who  faxed  the  document 
containing  the  APO  material  to  the 
attorney  because  the  economic 
consultant  was  not  responsible  for 
forwarding  the  information  to  the 
clients.  However,  the  Commission  did 
caution  the  economic  consultant  to  mark 
transmissions  containing  BPI  more 
clearly  in  the  future 

Case  17:  An  economic  consultant 
submitted  its  original  public  version  of 
its  post-conference  brief  to  the 
Commission.  The  consultant 
immediately  realized  that  some  of  the 
confidential  information,  deleted  by  a 
black  "maginc  marker,"  might  be 
discemable  if  the  paper  were  held  to  the 
light.  The  copies  of  the  public  version 
did  not  reveal  BPI.  no  other  party 
received  a  copy  that  disclosed  BPI,  and 
only  Commission  employees  had  access 
to  the  original.  Since  no  one  received  or 
had  access  to  confidential  information 
who  was  not  entitled  to  it,  the  mistake 
related  only  to  the  original  submitted  to 
the  Commission,  and  prompt  action  was 
taken  by  the  consultant,  correcting  the 
matters  so  (he  information  was  not 
made  available  to  the  public,  the 
Commission  did  not  issue  a  letter  of 
inquiry. 

Case  IB:  A  law  firm  either  described 
or  provided  to  its  client  arguments  made 
by  another  party  about  BPI  data  the 
client  had  submitted  during  the 
investigation.  The  law  firm  was  not 
charged  with  a  breach  since  the  BPI 
discussed  in  the  letier  was  the  client's 
own  data.  The  BPI  thus  was  someting 
counsel  had  "otherwise  available"  to 
him  and  no  violation  of  the  APO 
occurred. 

Case  19:  Commission  staff  raised  the 
possibility  of  an  APO  violation  based 
upon  the  failure  of  a  law  firm  to  bracket 
certain  information  in  the  confidential 
version  of  its  client's  post-hearing  brief. 
No  violation  had  occurred,  however, 
since  the  information  in  question  (which 
had  been  deleted  in  the  public  version  of 
the  brief)  either  was  not  confidential  or 
was  information  supplied  to  counsel  by 
his  own  client  and,  thus,  not  obtained 
under  APO. 

Case  20:  Two  attorneys  improperly 
included  APO  information  in  the  public 
version  of  the  pre-hearing  brief  which 


they  filed.  The  brief  contained  both 
bracketed  and  unbracketed  BPI 
regarding  another  party's- financial 
condition  and  sales  data.  The  attorneys 
filed  substitute  pages  5  days  later  in  an 
attempt  to  mitigate  the  breach. 
However,  these  pages  contained  an 
additional  item  of  BPI  information.  The 
Commission  held  that  the  fact  that 
neither  the  client  nor  any  member  of  the 
public  read  the  improper  brief  and  that 
some  of  the  BPI  later  ceased  to  qualify 
for  confidential  treatment  did  not  cure 
the  breach.  Further,  the  Commission 
was  concerned  that  two  consecutive 
breaches  were  committed  and  that  BPI 
bracketed  in  the  Commission's  pre- 
hearing report  was  not  recognized  as 
confidential  The  Commission 
considered  several  mitigating  factors: 
the  breach  was  accidential;  neither 
attorney  had  committed  a  prior 
violation;  and  corrective  action  was 
taken.  Accordingly,  the  attorneys  each 
received  private  letters  of  reprimand. 

Case  21:  An  executive  of  a  party  made 
a  statement  at  the  Commission's  final 
hearing  about  another  party's  maricet 
share.  There  was  a  possibility  that  the 
executive,  who  was  not  under  the  APO. 
obtained  the  figure  from  APO 
signatories.  Since  the  executive 
demonstrated  that  he  had  heard  the 
number  at  the  public  preliminary 
conference,  the  Commission  did  not 
issue  a  letter  of  inquiry. 

Case  22:  \  consulting  firm  issued  a 
press  release  which  included  an 
estimate  of  annual  imports.  If  the  source 
of  the  information  had  been  an  APO 
signatory,  it  might  have  constituted  a 
breach.  However,  the  consulting  firm 
demonstrated  that  it  derived  the  figure 
from  the  public  transcript  of  the 
preliminary  conference.  Therefore,  no 
letter  of  inquiry  was  issued. 

Case  23:  The  Commission  issued  a 
letter  of  inquiry  to  an  economic 
consultant  after  BPI  appeared  in  a 
section  of  a  post-conference  submission 
which  was  authored,  in  part,  by  an 
economist  not  on  the  APO  list.  The 
economic  consultant  and  the  two 
authors  of  the  text  submitted  affidavits 
stating  that  the  information  was  not 
received  under  the  APO,  but  obtained 
from  a  survey  conducted  by  petitiones 
before  any  information  was  received 
under  Ihe  APO.  The  Commission 
determined  that  no  breach  had  occurred. 

Issued:  January  31, 1991. 

By  order  of  tiie  Conunission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  91-2792  Filed  2-5-91: 8:45  am] 
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'Investigation  Na  337-TA-324] 

Certain  Acid-Washed  Denim  Garments 
and  AcceMorles;  Investigatton 

agency:  U.S.  International  Trade 
Commission. 

ACTKMl:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARV:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  die  U.S. 
International  Trade  Commission  on 
lannary  2, 1991,  under  section  337  of  the 
Tariff  Act  of  1990,  as  amended.  19  U.S.C. 
1337.  on  behalf  of  Greater  Texas 
Finishing  Corporation.  1430  Vanderbilt 
Drive.  Ei  Paso.  Texas  79935  and  Golden 
Trade.  S.R.L.  Via  G.  De  Serravalle.  6 
Santarcangelo,  Di.  R.  (FO).  Italy.  A 
supplement  to  the  complaint  was  filed 
on  January  18, 1991.  The  complaint,  as  - 
supplemented,  alleges  violations  of 
subsection  (a)(1)(B)  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  acid-washed  denim  garments 
and  accessories,  including  jeans, 
jackets,  bags,  and  skirts,  which  have 
been  processed  abroad  by  a  method 
covered  by  claim  6  and  which  infringe 
claim  14  of  U.S.  Letters  Patent  4.740.213. 
and  that  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

'The  complainants  request  that  the 
Conmiission  institute  an  investigation 
and.  after  a  fiill  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

ADDRESSES:  The  complaint  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street  SW..  room 
112.  Washington.  DC  20436.  telephone 
202-252-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-252-1810. 

FOR  FURTMBI NIFORMATION  CONTACT: 
Deborah  ].  iGine.  Esq.,  or  John  R. 
Kroeger,  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-252-1576  or 
202-252-1573,  respectively. 
AUTNORrrv:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  and  in  \  210.12  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure.  19  CFR  210.12. 
SCOPE  OF  INVESnOATlON:  Having 
considered  the  complaint,  the  U.S. 


International  Trade  Conunission.  on 
January  28, 1991.  Ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(1)(B)  of  section  337  in 
the  importation  into  the  United  States, 
the  sale  for  importation,  or  the  sale 
within  the  United  States  after 
imfmrtation  of  certain  acid-washed 
denim  garments  or  accessories, 
including  jeans,  jackets,  bags,  or  skirts, 
which  are  allegedly  processed  abroad 
by  a  method  covered  by  claim  6  or 
which  allegedly  infringe  claim  14  of  U.S. 
Letters  Patent  4.740,213.  and  whether 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a)(2) 
of  section  337. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainants  are — 
Greater  Texas  Finishing  Corporation. 

1430  Vanderbilt  Drive,  El  Paso.  Texas 
79935. 
Golden  Trade,  S.R.L.,  Via  G.  De 
Serravalle,  6,  Santarcangelo.  Di.  R. 
(FO),  Italy. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Jordache  Enterprises,  Inc..  498  Seventh 

Avenue.  New  York,  New  York  10018. 
Gitano  Group,  Inc.,  1411  Broadway.  New 

York,  New  York  10018. 
Bugle  Boy  Industries.  Inc.,  390  Fifth 

Avenue,  2nd  Floor.  New  York.  New 

York  10018. 
Bon  Jour  International,  Ltd.,  Inc.,  1411 

Broadway.  New  York.  New  Yoric 

10018. 
Rio  Sportswear.  Inc..  1385  Broadway. 

New  Yoric.  New  York  10018. 

(c)  Deborah  J.  Kline.  Esq..  and  John  R. 
Kroeger.  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission.  500  E.  Street.  SW.,  room 
401,  Washington,  DC  20436,  who  shall  be 
the  Commission  investigative  attorneys, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted. 
Janet  D.  Saxon.  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  S  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  §§  201.16(d)  and  210.21(a)  of  the 
Commission's  Rules.  19  CFR.  201.16(d) 
and  210.21(a),  such  responses  will  be 


considered  by  the  Conunission  if 
received  not  later  than  20  days  after  th* 
date  of  service  of  the  coe^^int. 

Extensions  of  time  for  submitting 
response  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  die 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  audiorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondents,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may  result 
in  the  issuance  of  a  limited  exclusion 
order  or  a  cease  and  desist  order  or  both 
directed  against  such  respondent 

By  order  of  the  Commission. 

Issued:  January  29. 1991. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  91-2789  Filed  2-5-91: 6:45  am] 

BIUJNG  CODE  m»«-M 


[Investigation  No.  337-TA-315] 

Certain  Plastic  Encapsulated 
Integrated  Circuits;  Notice  of  Decision 
Not  To  Review  an  Initial  Determination 
Amending  the  Complaint  mn6  Notice  of 
investigation  and  Designating  the 
Investigation  as  "More  Complicated" 

AGENCY:  U.S.  International  Trade 
CommissioiL 

ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
issued  on  January  10. 1991,  by  the 
presiding  administrative  law  judge  (ALJ) 
in  the  above-captioned  investigation. 
FOR  FURTHER  INFORMATION  CONTACT 
Andrea  C.  Casson.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Conmiission,  500  E  Street  SW.. 
Washington,  DC  20436.  telephone  202- 
252-1105. 

SUPPLEMENTARY  INFORMATION:  On 
January  10. 1991,  the  ALJ  issued  an  ID 
(Order  No.  17)  ruling  on  three  pending 
motions  in  the  investigation.  The  ID 
granted  the  motion  of  complainant 
Texas  Instruments  Inc.  "(TT')  to  amend 
certain  domestic  industry  allegations  in 
its  complaint  granted  a  separate  TI 
motion  to  amend  the  complaint  and 
notice  of  investigation  to  include  claim  I 
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of  U.S.  Letters  Patent  4.043.027  as  one  of 
the  daims  at  issue,  and  granted  the 
motion  of  respondents  LSI  Logic  Corp.. 
VLSI  Technology.  Inc..  Cypress 
Semiconductor  Corp..  and  Integrated 
Device  Technology,  Inc..  to  designate 
the  investigation  as  "more  complicated." 
The  ID  extended  the  deadline  for 
issuance  of  the  final  ID  by  five  months. 
i.e.,  from  May  15, 1991.  to  October  15. 
1991.  and  extended  the  deadline  for 
completion  of  the  investigation  by  six 
months,  i.e.,  from  August  15. 1991.  to 
February  15. 1992.  No  petitions  for 
review  of  the  ID  have  been  filed  and  no 
government  agencies  have  filed 
comments. 

This  action  is  taken  under  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  SS  210.22.  210.53(h). 
and  210.59(a)  of  the  Commission's 
Interim  Rules  of  Pratice  and  Procedure 
(19  CFR  210.22,  210.53(h).  210.59(a)). 

Copies  of  the  ID  and  all 
nonconfidential  documents  filed  in 
connection  with  this  Investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street  SW..  Washington,  DC.  20436. 
telephone  202-252-1000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
18ia 

By  order  of  the  Commitsion.       I 
Issued  January  29. 1991. 
Kenneth  R.  Mason, 

Secertary. 

[FR  Doc.  91-2788  Filed  2-5-91;  8:45  am] 


[Inv— ttqetton  Na  332-306] 

Conditions  of  Compotition  Botwoon 
U.S.  and  Mexican  Portland  HydrauNc 
Camant  and  Camant  CHnlcar  in  ttw  U.S. 
IMarkat 

AOCNCV:  United  States  International 

Trade  Commission. 

ACnoM:  Termination  of  investigation. 


summary:  The  Commission  is 
terminating  this  investigation  based  on 
its  evaluation  that  there  is  insufficient 
interest  in  continuing  it.  This  evaluation 
is  made  after  reviewing  the  comments 
received  in  response  to  the 
Commission's  notice  of  institution  and 
request  for  public  comment  (55  FR 
53203). 

SUPPUMCNTARY  INFORMAHON: 

Background — Following  receipt  on 


November  28. 1990.  of  a  request  from  the 
U.S.  Trade  Representative  (USTR),  the 
Commission  instituted  investigation  No. 
332-306  under  section  332(g)  of  the  Tariff 
Act  of  1930  (19  U.S.C  1332(g)).  As 
requested  by  USTR,  the  Commission 
was  to  report  to  the  President  on  the 
conditions  of  competition  in  the  U.S. 
market  between  U.S.  and  Mexican 
Portland  hydraulic  cement  and  cement 
clinker— specifically  whether  (1)  an 
industry  in  the  United  States  would  be 
materially  injured,  or  would  be 
threatened  with  material  injury,  or  (2) 
the  establishment  of  an  industry  in  the 
United  States  would  be  materially 
retarded  if  the  outstanding 
countervailing  duty  order  on  gray 
Portland  cement  and  cement  clinker 
from  Mexico  (48  FR  43063)  were  revoked 
by  the  Department  of  Commerce. 

At  the  suggestion  of  USTR  to 
determine  whether  there  was  sufficient 
interest  in  the  investigation,  the 
Commission,  in  its  notice  of  institution, 
invited  any  person  expressing  an 
interest  in  the  continuation  of  the 
investigation  to  provide  information 
regarding  the  conditions  of  competition 
in  the  U.S.  market  between  U.S.  and 
Mexican  portland  hydraulic  cement  and 
cement  clinker.  After  reviewing  the 
comments  supplied  by  counsel  on  behalf  • 
of  the  Ad  Hoc  Committee  of  AZ-NM- 
TX-FL  Producers  cf  Gray  Portland 
Cement  as  well  as  comments  from  the 
Embassy  of  Mexico,  the  Commission 
concludes  that  there  is  insufficient 
interest  for  the  continuation  of  the 
investigation  and  thereby  terminates 
investigation  No.  332-306. 

EFFECnvi  DATS:  January  25. 1991. 

FOR  PURTHCR  INrOflMATtON  CONTACT. 

Jim  McClure  (202-252-1191).  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 

Issued:  January  29, 1991. 
By  Order  of  the  Commission. 

Kenneth  R.  Mason. 

Secretary. 

JFR  Doc.  91-2790  FUed  2-5-91;  8:45  am] 

MUMQ  COOC  TUS-ei-H 


[Investigations  No*.  731-TA-495  and  496 


Cartain  Shopping  Carta  From  Cttina 
and  Taiwan 

AOINCV:  United  States  International 
Trade  Commission. 

action:  Notice  of  withdrawal  of  petition 
in  antidumping  investigations. 

summary:  On  January  3a  1991.  the  U.S. 
Department  of  Commerce  received  a 
letter  from  petitioner  in  the  subject 
investigations  (Petite  Home  Products, 
Inc.,  Brooklyn.  NY)  withdrawing  its 
petition.  Commerce  has  not  initiated  an 
investigation  as  provided  in  section 
732(c)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673a(c)).  Accordingly,  the  Commission 
gives  notice  that  its  antidumping 
investigations  concerning  certain 
shopping  carts  from  China  and  Taiwan 
(investigations  Nos.  731-TA-495  and  496 
(Preliminary))  are  discontinued. 

EFFECTIVI DATK  January  30, 1991. 

FOR  niRTHCR  INFORMATION  CONTACT: 

Olympia  DeRosa  Hand  (202-252-1182). 
Office  of  Investigations.  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Washington.  DC  20436 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 

Issued:  January  31, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Maaon. 
Secretary. 
[FR  Doc.  91-2791  Filed  2-5-91;  8:45  am] 

MUMM  COOC  7U»«-W 

INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Dodtct  Na  31817] 

Gragory  B.  Cundlff;  Control 
Examption:  Railroad  SarttcMng  Sarvica 
of  Miaaourl,  lnc„  Taxaa  Railroad 
Switching,  Inc.  and  Crystal  City 
Railroad,  Inc. 

Gregory  B.  Cundiff.  a  noncarrier 
individual,  has  filed  a  notice  of 
exemption  to  acquire  control  of 
nonconnecting  class  III  rail  carriers 
Railroad  Switching  Service  of  Missouri, 
Inc.  (RSSM).  and  Texas  Railroad 
Switching.  Inc.  (TRS).  by  purchasing  all 
of  their  capital  stock  from  Merchants 
Management  Corp.  (Merchants).  Mr. 
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Cundiff  currently  controls  class  Ul  rail 
carrier  Crystal  City  Railroad.  Inc.  (CCR). 

RSSM  owns  track  at  St  Louis.  MO.  on 
which  it  performs  switching  services. 
lUS  operates  over  approximateiy  53.41 
miles  of  rail  line  extending  between:  (1) 
milepost  105.14,  near  Gardendale,  TX. 
and  milepost  147.4.  near  Crystal  Dty, 
TX;  and  (2)  milepost  145.2,  near  Crystal 
City,  and  milepost  156.35.  near  Carrizo 
Springs.  TX.* 

Mr.  Cundiff  indicates  that:  (1)  CCR. 
RSSM,  and  TRS  do  not  connect  with 
each  other  or  any  railroads  in  their 
corporate  family;  (2)  the  control  is  not 
part  of  a  series  of  anticipated 
transactions  that  would  connect  the 
railroads  with  each  other  or  any  raifroad 
in  their  corporate  family;  and  (3)  the 
transaction  does  not  involve  a  Class  I 
carrier.  Therefore,  this  transaction 
involves  the  control  of  a  nonconnecting 
carrier  and  is  exempt  from  the  prior 
review  requirements  of  49  U.S.C.  11343. 
See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock. 
Ry. — Control — Brooklyn  Eastern  Dist.. 
360 1.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d]  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Thomas 
F.  McFarland,  Jr..  Belnap,  Spencer. 
McFariand  ft  Herman,  Fouth  Floor,  225 
West  Washington  Street,  Chicago.  DL 
60606-3416 

Decided:  January  31. 1991. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  Jr., 
Secretary. 
(FR  Doc.  91-2835  Filed  2-5-91:  8:45  am] 

BILUNO  CODE  703S-01-M 


■  RSSM  acquired  tiie  Texaa  line  from  Missouri 
Pacific  Railroad  Company  under  an  exemption  in 
Finance  Docket  No.  SlBlSk  Raiiroad  Swllchinf 
Service  of  Missouri,  Inc. — Aoqaisitioa — Missouri 
Pacific  Railroad  Company  Unas  batween 
Gardendale,  Crystal  City,  and  Carrizo  Springs.  TX 
(not  printed),  notice  served  July  31. 1990.  CCR's 


DEPARTMRIT  OF  LABOR 

Offica  of  tha  Sacratary 

Agancy  Racordkaaping/Raporting 
Raqulramants  Undar  Ravtow  by  ttta 
Offica  of  Management  and  Budget 
(OMB) 

Background:  TTie  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35),  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  tiie  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Offica  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  wrill.  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

'The  title  of  the  recordkeeping/ 
reporting  requirement 

The  OMB,  and  Agency  indentification 
numbers,  if  applicable.  How  often  the 
recordkeeping/reporting  requirement  is 
needed.  Who  will  be  required  to  or 
asked  to  report  or  keep  records. 
Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 

acqidsMioa  (from SSSM). and TRSs lease  {trom 
OCR)  and  operation,  of  that  line  were  exempted  in 
Finance  Docket  Na  31757.  Crystal  City  Railroad, 
lac. — Acqoiaition  and  Operation  Exemption — 
RaOroad  Switdung  Service  of  Missotiri.  fate:  Texas 
Railroad  Switching,  Inc. — Lease  and  Operation 
Exemption — Crystal  City  Railroad,  Inc.  (not 


requironents  may  be  obtained  by  calling 
the  Departmental  Qearance  Officer. 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW.,  room  N- 
1301,  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Informatian  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  [BLSlDMj 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget  room  3206.  Washington.  DC 
20503  (Telephone  (202)  395-6680). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New  Collection 

Employment  Standards  Administration 

29  CFR  516.34  Regulations  to  Implement 
the  Remedial  Education  Provisions  of 
the  Fair  Labor  Standards 
Amendments  of  1989; 

Re(n)rdkeeping; 

State  or  local  governments;  Businesses 
or  other  for  profit; 

Non  profit  institutions: 

15,000  recordkeepers;  5.000  total  hours; 
.333  hr.  per  response; 

These  recordkeeping  requirements  for 
employers  utilizing  the  partial 
overtime  exemption  for  remedial 
education  are  necessary  to  insure 
employees  are  paid  in  compliance 
with  the  remedial  education 
provisions  of  the  Fair  Labor  Standards 
Act. 

Extension 

Employment  and  Training 
Administration,  Targeted  Jobs  Tax 
Credit  (TTTC)  Program  Report  Forms, 
1205-0058;  ETA  8471,  8472.  8473  and 
8586. 


printed),  notice  served  November  15, 19S0. 
Merchants'  oontlnuaftoe  in  control  of  RSSM  and 
TRS  was  aimaltaneously  exempted  in  Finance 
Docket  No.  317SB,  MerchanU  Mana^iement  Corp.- 
Conlinuance  in  Control  Exemption— Texas  Railroad 
Switching,  lac  (not  printed),  notice  served 
November  15. 199a 


Fonn  # 


ETA  B471 . 

ETA  tm 

ETA  8473 

ETA  8588 

Recordkeepino . 


Affected  PutiRc 


D- 


fleipond- 


52 
52 
52 
52 

52 


Frequency 


Quarterly.. 
Quarterly.. 
Qusfterly.. 
Quarterly.. 
Annuatty... 


Average  t»ne 
per  response 


ShetM. 

Shojrs. 
7tKMirs. 
Bhuurs. 

997t>ours. 


4854 
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FOHB  § 


58.292  toM  hour*.. 


Aftactod  PubNc 


RMpofid- 


Fraqucncy 


Avaragcl 
pwraaponM 


SMi  Of  lOGfll  Qowiwiwnts. 


or  othar  tor  prom.  Fadwat  agandM  or  imptoyM.  Non-prom  irwiitutions.  Small  buainasaas  or  organizations. 


Data  provided  by  the  States  on  these 
forms  are  used  for  program  planning  and 
evaluation  and  for  oversight  or 
verification  activities  as  mandated  by 
the  Tax  Equity  ft  Fiscal  Responsibility 
Act  of  1962.  the  Deficit  Reduction  Act  of 
1984.  the  Tax  Reform  Act  of  1986,  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988,  and  Omnibus  Budget 
Reconciliation  Act  of  1990. 

Signed  at  Washington,  DC  this  3l8t  day  of 
January,  1991. 

Paul  B.  Larson. 

Departmental  Clearance  Officer. 

(FR  Doc.  91-2841  Filed  2^5-91:  8:45  am] 

tHIlttfl  COOC  WIS  IS  II 


EmployiTMnt  and  TriMnQ 
AdmMstnrtlon 

InvMttgatlons  Regarding 
CertMcationt  of  EHgMlty  To  Apply  for 
Worker  Adfuttmont  Assistanco;  BiH's 
Truck  Town,  at  al 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 


PaWionar  Union/Wort(an/F)nn 


BW'a  Truck  Town  (Workers).. 
Carousal  Anmal  Fair,  Inc.  (Worfcart).. 

Carter  Foodwaar  Inc.  (UFCW) 

Cdaman  Products  Co.  (Wortters) . 
Oaaaar  Pumps  Dm.  (USWA)  . 


Qanaral  Electric  Co— Aaroapaoa  Olv. 
m  SWF  AtJto-€l«ctrtc  (Worliara). 


(UE). 


XG  mdustriel.  Inc.  Bedford  Plant  (Wortiers).. 

JLG  Industrial.  Inc  Fort  Littleton  Plant 

JLQ  Industrial.  Inc.  McConnetaburg.  P1«)|.._ 

Louia  Sportawear  (Wortcers) 

Mamott  Corp.  (Worliers).. 


New  Bedtord  Coat  (Worfcere) 

New  England  Madiinioah  Co..  Inc.  (Workers) 

She'&y  Standard.  Inc  (USWA) 

Sho!  Point  Servicea.  mc  (Workers) 

Sprk^  Indus-Anderson  Cotton  Wtwe  (Workers) 

Spilr^  mdustrtesORR  Plvil 

Venront  American  (Workers) .i „.. 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
Investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  19, 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 

Appendix 


subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  19, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  O^ce  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Departm<-nt  of 
Labor,  200  Constitution  Avenue  NW.. 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  28th  day  of 
January  1991. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Location 


Cotorado  City.  TX„™ 

Bkxxnington,  MN 

Wilkes-Barre.  PA 

Tucaon.  AZ 

H«ri«on,  NJ __, 

Johnson  City.  NY... 

Cairo,  GA „....„„„. 

Bedford.  PA '. 

Fort  LJWelon.  PA 

McConnellstxjrg.  PA 
New  Bedford,  MA  ..„ 
Westtx>rougri,  MA... 
New  Bedford.  MA. -. 

S.  Ea8ton.MA 

Shelby.  OH 

Houston.  TX 

Anderson,  SC'. 

Anderson,  SC. 
Boone,  NC.. 


Date 
received 


01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 
01/28/91 


Date  of 
petition 


01/16/91 
01/17/91 
01/16/91 
01/17/91 
01/19/91 
12/13/90 
12/31/90 
01/14/91 
01/14/91 
01/14/91 
01/15/91 
01/10/91 
01/15/91 
01/15/91 
01/14/91 
01/15/91 
01/14/91 
01/14/91 
01/16/91 


Petition 
Na 


25,335 
25,336 
25,337 
25,338 
25,339 
25,340 
25,341 
25,343 
25,343 
25.344 
25,345 
25.346 
25,347 
25,348 
25,349 
25,350 
25.351 
25,352 
25,353 


Artidea  produced 


QUA  Gas. 

PKahToys. 

Footwear. 

Wire  /ksaemtilies. 

Pumps. 

Circuit  Boards. 

Wire  Assemt)lJ«s. 

Sissor  Lifts. 

Sub- Assemblies. 

Lifts. 

Coats. 

Computers. 

Costa. 

CoataASuits. 

Door  Guards. 

OilAGas. 

Apparel. 

Apparel. 

Saws.  Blades  &  Wheels. 


(FR  Doc.  91-2842  Filed  2-5-Sl;  8:45  amj 


rrA-W-2S,006] 

Maaon  Lumbar  Co^  Baavar.  WA; 
Wagatlva  DatarmtnaUon  Regarding 
Appfcatton  for  Reconaklaratfcw 

By  an  appHcation  dated  January  10. 


1991,  the  company  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  December  29, 1990  and  published  in 
the  Federal  Register  on  January  8, 1991 
(56FR711). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  imder 
the  following  circumstances: 


(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
OfiTicer,  a  misinterpretation  of  facts  or  of 
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the  law  justified  reconsideration  of  the 
decision. 

The  workers  at  Beaver  produce 
softwood  liunber  for  both  the  domestic 
and  export  markets.  The  company 
claims  that  the  supply  problem  in  the 
timber  industry  resulting  in  deceased 
production  of  timber  is  tied  to  increased 
U.S.  imports.  The  company  also  claims 
that  Canada  controls  a  substantial 
portion  of  the  domestic  softwood 
market. 

U.S.  imports  from  Canada  are 
included  in  the  Department's  aggregate 
import  tables.  These  tables  show  that 
while  imports  of  softwood  lumber 
decreased  absolutely  in  1989  compared 
to  1988  they  increased  relative  to 
domestic  production.  Accordingly,  the 
Department  surveyed  Mason  Lumber's 
customers  to  determine  whether  these 
imports  "contributed  importantly"  to 
declines  in  sales  or  production  and 
employment  at  Beaver. 

The  Department's  survey  for  the 
periods  1988, 1989  and  first  half  of  1990 
shows  that  the  customers  purchasing 
liunber  from  Mason  Limiber  did  not 
import  lumber  during  these  periods 
tmder  investigation. 

Further,  other  data  in  the  file  show 
that  production  of  softwood  lumber  in 
the  rjorthwest  is  down  because  of  very 
poor  log  availability  and  high  log  costs. 
This  supply  problem  in  1990  is  the 
results  of  severe  restrictions  on  the  sale 
of  timber  from  Federal  timberlands 
brought  about  by  Forest  Service  policies 
and  preservationist  problems. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  28th  day  of 
January  1991. 

Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  & 
Actuarial  Services,  Unemployment  Insurance 
Service. 

(FR  Doc.  91-2843  Filed  2-5-91;  8:45  am] 

nUJNQ  COOC  «10-SIMi 


n'A-W-24,923] 

Shakertown,  Corp.,  Winlock,  WA; 
Negative  Determination  Regarding 
Eligit>ility  to  Apply  for  Worker 
Adjuatment  Aaalstance 

By  an  application  dated  January  14, 


1991,  the  company  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  December  3, 1990  and  published  in 
the  Federal  Register  on  December  24, 
1990  (55  FR  52895). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  tmder 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  workers  produce  Shakertown 
shingle  siding  and  decorative  fancy  cut 
shingles.  The  company  submitted  a  list 
of  companies  which  purchase  imported 
decorative  shingles. 

In  order  for  a  worker  group  to  become 
certified  eligible  to  apply  for  adjustment 
assistance  it  must  meet  all  three  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act — a  significant  decrease  in 
employment,  an  absolute  decrease  in 
sales  or  production  and  an  increase  in 
imports  "contributing  importantly"  to 
worker  separations  and  declines  in  sales 
or  production.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers. 

The  Department's  survey,  which 
accoimted  for  a  preponderant  share  of 
the  subject  firm's  sales  decline  in  the 
first  half  of  1990  compared  to  the  same 
period  in  1989,  showed  that  the 
customers  either  did  not  import  or  had 
declining  imports  during  1989  and  the 
first  half  of  1990. 

Also,  U.S.  aggregate  imports  of  shakes 
and  shingles,  which  would  include  all 
purchases  of  shakes  and  shingles  from 
foreign  sources  including  those  of  the 
firms  cited  by  the  company  who  were 
competitors,  decreased  in  the  first  six 
months  of  1990  compared  to  the  same 
period  in  1989. 

The  indirect  e^ect  of  non-customers 
purchasing  imported  shakes  and 
shingles  would  not  form  a  sufficient 
basis  for  a  worker  group  certification. 

Conclusion 

After  review  of  the  application  and 
investigative  fmdings,  I  conclude  that 
there  has  been  Jio  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 


Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  this  2Sth  day  of 
January  1991. 

Robert  O.  Deslongchampa, 

Director,  Office  of  Legislation  &^  Actuarial 
Services,  Unemployment  Insurance  Service. 
[FR  Doc  91-2844  Filed  2-5-91;  8:45  am] 
BNJJNQ  COOC  ttlO-SS-M 


Occupationai  Safety  and  Health 
Adminiatration 

Federal  Adviaory  Councfl  on 
Occupational  Safety  and  Health; 
Meeting 

Notice  is  hereby  given  that  the    . 
Federal  Advisory  Council  on 
Occupational  Safety  and  Health, 
established  tmder  section  1-5  of 
Executive  Order  12196  of  February  26, 
1980,  published  in  the  Federal  Register, 
February  27. 1980  (45  FR  1279).  will  meet 
on  February  27, 1991.  starting  at  10  a.m.. 
in  room  N3437  ABC.  of  the  Frances 
Perkins  Department  of  Labor  Building. 
200  Constitution  Avenue  NW., 
Washington,  DC.  The  meeting  will  be 
open  to  the  public. 

The  agenda  provides  for 

I.  Call  to  Order. 

II.  Approval  of  Minutes  of  the  June  5. 

1990  Meeting. 

III.  Status  of  the  President's  Injury/ 

Illness  Reduction  Goal. 

IV.  Forfy-fifth  Annual  Federal  Safety 

and  Health  Conference. 

V.  Update  on  OSHA  Evaluation  of 

Federal  Agencies'  Safety  and 
Health  Programs. 

VI.  Revision  of  Executive  Order  12196. 

VII.  New  Business. 

VIII.  Adjournment. 

The  Coimcil  welcomes  written  data, 
views  or  comments  concerning  safety 
and  health  programs  for  Federal 
employees,  including  comments  on  the 
agenda  items.  All  such  submissions 
received  by  close  of  business  February 
20, 1991,  will  be  provided  to  the 
members  of  the  Council  and  included  in 
the  record  of  the  meeting. 

If  time  permits,  the  Coimcil  will 
consider  oral  presentations  relating  to 
agenda  items.  Persons  wishing  to  orally 
address  the  Council  at  the  meeting 
should  submit  a  written  request  to  be 
heard  by  close  of  business  February  20. 
1991.  The  request  must  include  the  name 
and  address  of  the  person  wishing  to 
appear,  the  capacity  in  which 
appearance  will  be  made,  a  short 
summary  of  the  intended  presentation 
and  an  estimate  of  the  amount  of  time 
needed. 
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All  commuDicatioiis  wtgartting  this 
Advisory  Council  should  he  admvssad 
to  John  E.  Phimmer,  Director,  Office  of 
Federsl  Agency  nolens.  U^ 
Department  of  Labor,  OSHA.  room 
N3112.  Frances  Perkins  Building.  200 
Constitution  Avenue  NW^  Washington. 
DC  20»0.  telephonr.  (202)  523-9329. 

Signed  at  Washinston,  DC  this  30(h  day  of 
January  1901. 

GsnidP. 


ABtiataatStcntary. 

[FR  Doc  91-2840  POmI  a-«-ei:  tM  amj 


D-M14] 


TiWMSctlon  EMHiplloii 


■o  riumuiwM 
(PTE)  90-61 


Funds 


R  Pusioa  and  Welfare  BenefiU 
Administration,  Department  of  Labor. 
action:  Notice  of  a  proposed 
amendment  to  PTB  80-51. 


:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  of  a  proposed 
amendment  to  PTE  80-51.  PTE  80-51  is  a 
class  exemption  that  permits  Bank 
Collective  Investment  Funds,  in  which 
employee  benefit  plans  have  an  interest 
to  engage  in  certain  transactions, 
provided  specified  conditions  are  met 
The  proposed  amenchnent  if  adopted, 
would  affect  among  others,  participants, 
beneficiaries  and  fiduciaries  of  plans 
that  invest  in  the  collective  investment 
funds,  banks,  and  other  persons 
engaging  in  the  described  transactions. 
OATn:  Written  comments  and  requests 
for  a  hearing  should  be  received  by  the 
Department  on  or  before  April  8. 1991. 
Vficiivi  OATK  If  adopted,  the 
proposed  amendment  to  section 
I(aMl)(A)  of  PTE  80-51  would  be 
effective  as  of  July  1. 199a 
aiwwuM:  All  written  comments  and 
requests  for  s  hearing  (preferably  at 
least  three  copies)  should  be  sent  to: 
Office  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits 
Administration,  room  N-5049. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210, 
Attention:  Bank  Collective  Investment 
Funds.  The  application  pertaining  to  the 
exempthre  relief  proposed  herein 
(AppUcation  D-8414)  aiul  die  comments 
received  wiD  be  available  for  public 


inspection  in  the  Public  Documents 
Room  of  the  Pension  and  Welfare 
Benefits  Administration.  U.S. 
Department  of  Labor,  room  N-5507,  200 
Constitution  Avenue.  NW.,  Wasldnston. 
DC. 

pon  nmTHm  mromuTiON  contact: 
Lyssa  Hall  of  the  Office  of  Exemption 
Detenninations.  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor.  (202)  523-8971 
(this  is  not  a  toll-free  number):  or  Diane 
Pedulla  of  the  Plan  Benefits  Security 
Division,  Office  of  the  Solicitor.  U.S. 
Department  of  Labor.  (202)  523-9407 
(this  is  not  a  toll-five  number). 
tu^KfiMNTAiiv  mrmmation:  Notice  U 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  amendment 
to  PTE  80-61  (45  FR  49709.  July  25. 
1980).'  PTE  80-51  provides  an 
exemption  &t>m  the  restrictions  of 
sections  406  and  407(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1074 
(ERISA  or  the  Act)  and  from  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Internal  Revenue  Code  of  1986  (the 
Code)  by  reason  of  certain  provisions  of 
section  4975(c)(1)  of  the  Code. 

The  amendment  to  PTE  80-51 
proposed  herein  was  requested  in  an 
exemption  application  dated  May  17, 
1990  on  behalf  of  the  American  Bankers 
Association  (the  Applicant). 

The  Department  is  proposing  the 
amendment  to  PTE  80-51  pursuant  to 
section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code  >  and  in 
accordance  with  ERISA  Procedure  75-1 
(40  FR  18471,  April  28. 1975). 

The  Applicant  requested  a 
modification  to  section  I(a)(l)(A]  of  PTE 
80-51,  on  behalf  of  its  member  banks. 
Section  (a)(1)(A)  permits  a  bank 
collective  investment  fund  to  engage  in 
transactions,  which  otherwise  might  be 
prohibited  by  section  406  and  407(a)  of 
ERISA  and  section  4975(c)(1)  of  the 
Code,  with  persons  who  are  parties  in 
interest  with  respect  to  an  employee 
benefit  plan  investing  in  the  fund.  The 
plan's  participation  in  the  fund,  under 
section  1(a)(1)(a)  may  not  exceeed  five 
percent  of  the  total  assets  in  the 


'  Minor  teciinical  cotractioiw  wert  mad*  to  tha 
laimwue  of  th*  final  axaiaption  in  a  ooUca 
p«)>iialiad  in  tba  Ttimti  Baglaf  on  Auguat  S  198a 
(45  FR  S28«0  Aagwt  S  ISaO). 

■  SactioB  lot  of  lUof«aaiiatioa  nan  No.  4  of  1S78 
(43  FR  47713,  Odobar  17. 1978).  wOeetirt  Oacmber 
91. 1978  (44  FR  lOSE.  Jannaiy  3, 1979).  tranafairad  tha 
authority  of  tlia  Socretaiy  of  tha  Treaaury  to  iaaua 
axamptiona  of  thla  type  to  tha  Sacratary  of  Labor. 

In  tha  diacaaaioB  of  Hm  axamption.  rafmncaa  to 
aactlooa  406  and  408  of  ERISA  ahould  b«  rMd  to 
lafar  aa  wall  to  tha  comapawUng  proiMaM  of 
aocliaa4V«althtCoda. 


collective  investment  fund. 

The  Applicant  requests  that  the  five 
percent  percentage  limitatioa  in  section 
I(a)(l)(A)(ii)  of  PTE  80-51  be  increased 
to  ten  percent  so  that  the  general 
exemption  hi  section  1(a)(1)(A)  of  PTE 
80-51  would  be  available  where  the 
interest  of  a  plan  in  a  bank  collective 
investment  fund  does  not  exceed  ten 
percent  of  the  total  assets  in  the 
collective  investment  fund. 

The  Department  notes  that  all  the 
relevant  conditions  contained  in  PTE 
80-51,  with  the  exception  of  the  one 
modified  by  this  proposal,  still  must  be 
met  under  the  proposed  amendment 
These  conditions  include  a  requirement 
that  the  party  in  interest  is  not  the  bank 
(or  an  affiliate)  which  holds  the  plan 
assets  in  its  collective  investment  fund. 
The  terms  of  the  transaction  are  at  least 
as  favorable  to  the  collective  investment 
fund  as  those  obtainable  in  an  arm's- 
length  transaction  with  an  tinrelated 
party.  Also,  the  bank  must  maintain    - 
certain  records  for  a  period  of  six  years 
frx)m  the  date  of  the  transaction,  llie 
Department  also  notes  that  banks 
generally  are  subject  to  extensive 
federal  and  state  regulation. 

According  to  the  Applicant  banks 
have  based  their  ERISA  compliance 
programs  for  collective  investment  funds 
on  the  availability  of  the  exemptions 
contained  in  PTE  80-61.  Where  PTE  80- 
51  is  unavailable  for  their  collective 
investment  funds,  banks  have  been 
required  either  to  restructure  their 
compliance  programs  to  ensure  that 
other  exemptions  are  available  or  to 
take  other  administrative  steps  to 
ensure  that  the  transactions  to  be 
entered  into  by  the  collective  investment 
fund  are  not  prohibited. 

The  Applicant  requests  that  the 
Department  adopt  the  ten  percent 
standard  in  light  of  PTE  90-1. 55  FR  2891 
(January  29, 1990).  which  amends  PTE 
78-19. 43  FR  59915  (December  22. 1978). 
PTE  90-1  provides  an  exemption  for 
insurance  company  pooled  separate 
accounts  which  parallels  the  relief 
provided  top  banks  by  PTE  80-51.  Prior 
to  the  amendments  made  by  PTE  90-1. 
PTE  78-19  provided  exemptive  relief  for 
any  transaction  between  a  pooled 
separate  accoimt  and  a  party  in  interest 
(other  than  the  insurer  or  tme  of  its 
affiliates)  with  respect  to  a  plan 
participating  in  the  accoimt  if,  among 
other  things,  the  assets  of  the  plan  did 
not  exceed  a  specified  percentage  of  the 
total  assets  in  the  accoimt.  PTE  90-1 
amended  section  1(a)(1)  of  PTE  78-19  by: 
(1)  Increasing  the  percentage  limitation 
from  five  percent  to  ten  percent  for 
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transactions  occurring  on  or  after  July  1, 
1988;  (2)  by  increasing  the  percentage 
limitation  relating  to  transactions 
entered  into  by  insurance  company 
pooled  separate  accounts  involving  the 
furnishing  of  goods  and  the  leasing  of 
real  property  from  .025  percent  to  .5 
percent  and  (3)  by  providing  relief  for 
investments  made  by  certain  pooled 
separate  accounts  in  short-term 
obligations.  These  latter  two 
amendments  to  PTE  78-19  parallel  the 
exemptive  relief  provided  by  the 
Department  to  bank  collective 
investment  funds  in  PTE  80-51. 

The  Applicants  state  that  the 
requested  modification  of  PTE  80-51 
would  not  only  provide  bank  collective 
investment  funds  the  same  exemptive 
relief  as  previously  granted  to  pooled 
separate  accounts  and  to  a  variety  of 
other  pooled  investment  vehicles,  but 
also  finally  would  conform  PTE  78-19. 
as  amended  by  PTE  90-1.  and  PTE  80- 
51.  By  granting  the  proposed 
amentlment  the  Department  would 
eliminate  the  unfair  competitive 
disadvantage  currently  faced  by  bank 
collective  investment  funds. 

The  Applicant  argues  that  the  five 
percent  rule  contained  in  section 
i(B)(l)(A)  is  essentially  a  de  minimis 
rule.  Also,  the  Applicant  argue  that 
expanding  the  five  percent  requirement 
would  be  in  the  best  interests  of 
participating  plans  and  their 
participants  and  beneficiaries.  A  higher 
percentage  limitation  would  allow  ^e 
collective  investment  funds  to  compete 
equitably  for  a  broader  range  of 
investment  opportunities  and  would 
generally  increase  the  types  of 
competitive  collective  investment 
vehicles  available  for  plan  investment 
A  higher  percentage  limitation  would 
also  provide  banks  with  the  fiexibility 
necessary  to  deal  with  inadvertent 
fluctuations  in  the  levels  of  plan 
participation  in  a  fimd.  The  Applicant 
has  found  that  in  the  case  of  certain 
collective  investment  funds,  the  general 
exemption  of  section  1(a)(1)(A)  has  been 
lost  not  as  a  result  of  a  particular  plan's 
additional  contributions  to  a  fund  but 
due  to  withdrawals  frt>m  the  fiud  by 
other  plans.  In  these  situations,  neither 
the  bank  nor  the  plan  with  a  now 
greater  than  five  percent  interest  will 
have  acted  in  any  way  to  increase  the 
plan's  interest  in  the  fund  in  excess  of 
the  five  percent  limitation.  Expanding 
the  de  minimis  standard  would  provide 
banks  with  the  fiexibility  necessary  to 
deal  with  these  inadvertent  fluctuations 
in  the  levels  of  plan  participation  in  a 
collective  investment  fund.  Without  this 
relief,  banks  are  placed  in  the  dilemma 
of  either  attempthig  to  comply  with 


ERISA  without  the  availability  of  this 
important  exemption  or  of  cutting  back 
the  interests  some  plans  have  in  a  fund 
in  order  to  ensure  ERISA  compliance. 
Because  banks  rely  heavily  on  the 
availability  of  PTE  80-51  in  complying 
with  ERISA's  prohibited  transaction 
rules,  raising  the  percentage  limitation 
to  comport  with  the  limit  established  in 
other  exemptions  (most  recently,  PTE 
90-1)  would  reduce  the  severe  burden 
that  exists  when  the  exemption  is  not 
available.  Also,  the  savings  resulting" 
from  the  reduced  burden  of  compliance 
due  to  a  higher  percentage  limitation 
would  result  in  lower  administrative 
costs  for  plans  participating  in  the  funds. 

The  five  percent  limitation  represents 
the  Department's  view  that  where  a 
plan's  interest  in  a  collective  investment 
fund  is  a  small  percentage  of  the  fund's 
total  assets,  the  plan  sponsor  will  not  be 
in  a  position  to  influence  the  investment 
decisions  of  the  investment  fund  for  the 
benefit  of  any  person  who  is  a  party  hi 
interest  to  the  plan.  However,  since  the 
issuance  of  PTE  80-51,  the  Department 
has  considered  the  appropriateness  of  a 
five  percent  limitation  in  the  context  of 
another  class  exemption  as  well  as 
individual  exemptions  for  collective 
investment  vehicles.  On  the  basis  of 
aiguments  similar  to  those  raised  by  the 
Applicant  above,  the  Department 
generally  provided  exemptive  relief 
subject  to  a  ten  percent  limitation.' 
Accordingly,  based  on  its  experience 
with  PTE  80-51  and  various  individual 
exemptions  and  for  the  reasons  given 
above,  including  arguments  presented 
by  the  Applicant  the  Department  has 
decided  to  propose  an  amendment  of 
section  1(a)(1)(A)  of  PTE  80-51  to 
iacrease  the  percentage  limitation  from 
five  to  ten  percent 

The  Department  has  restated  section 
1(a)(1)(B)  of  PTE  80-51  to  conform  to  the 
identical  relief  provided  insurance 
company  pooled  separate  accounts 
under  section  1(a)(2)  of  PTE  90-1. 

Generallnfonnatioo 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
406(a)  of  ERISA  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 


■  In  tlila  regard,  aae  FTB  90-1  (Inaurance 
Company  Pooled  Separate  Accounti  55  FR  2891 
)anuaiy  20. 1980):  FTE  87-71  (SEI  Property  Fund.  52 
FR  3a07a  Auguat  25, 1087):  PTE  88-08  (Botlon 
Financial  Real  Eitate  Equity  Group  Trust  51  FR 
2508.  lanuary  17. 1908):  FTE  86-M  (The  USalle 
Fund  a  SO  FR  84ia  March  1. 1985:  PTE  S4-tl 
(Copley  Inveators  limited  Partnenhip,  40  FR  19153 
May  4, 1964):  and  PTE  87-86  (American  Income 
Property  Fund),  52  FR  27883  July  24, 1967). 


provisions  of  ERISA  and  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  ERISA  wUdi  require,  among  oth^r 
things,  that  a  fiduciary  discharge  his  or 
her  duties  respecting  the  plan  solely  in 
the  interests  of  the  participants  and 
beneficiaries  of  the  plan;  nor  does  it 
affect  the  requirement  of  section  401(h) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a]  of  ERISA, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  class  exemption  is  applicable 
to  a  particular  transaction  only  if  the 
transaction  satisfies  the  conditions 
specified  in  the  exemption;  and 

(4)  The  proposed  amendment  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  ERISA  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing  Request 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  public  hearing  on  the  proposed 
amendment  to  the  address  and  within 
the  time  period  set  forth  above,  all 
comments  will  be  made  a  part  of  the 
record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  proposed 
amendment  Comments  received  will  be 
available  for  public  inspection  with  the 
referenced  appUcation  at  the  above 
address. 

Paperworic  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511), 
the  recordkeeping  requirements  that  are 
included  in  this  proposed  class 
exemption  are  being  submitted  to  the 
Office  of  Management  and  Budget  for  its 
review  and  approval. 

Proposed  Amendment 

Under  section  408(a)  of  ERISA  and 
section  4975(c)(2]  of  the  Code  and  in 
accordance  with  ERISA  Procedure  75-1. 
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the  Department  propoeae  to  amend  FTE 
00-51  a«  Mt  forth  below. 

1.  Section  HaXl)  of  the  exemption  ia 
amended  to  read:  Any  treRsactiaa 
between  a  party  in  interest  with  respect 
to  a  plan  and  a  coDectire  Investment 
fund  that  is  maintained  by  a  bank  and  in 
whidi  the  plan  has  an  interest,  or  any 
acquisition  or  holding  by  the  collectiTe 
investment  fund  of  employer  securities 
or  employer  real  property,  if  the  party  in 
interest  is  not  the  bank  that  maintains 
the  collective  investment  fund,  any  other 
coOective  fund  maintained  by  the  bank 
or  any  afBliate  of  the  bank,  and  if.  at  the 
time  of  the  transaction,  acquisition  or 
holding,  either 

(A)  The  interest  of  the  plan  together 
with  the  assets  of  any  other  plans 
maintained  by  the  same  employer  or 
employee  organization  in  the  collective 
investment  fond  does  not  exceed — 

(i)  10  percent  of  the  total  of  all  assets 
in  the  collective  investment  fund,  if  the 
transaction  occurs  prior  to  October  23, 
1980;  or 

(ii)  5  percent  of  the  total  of  aD  assets 
in  the  collective  investment  fund,  if  the 
transaction  occurs  on  or  after  October 
23, 19ea  and  on  or  before  June  30, 1990; 
or 

(iii)  10  percent  of  the  total  of  all  assets 
in  the  collective  investment  fund,  if  the 
transaction  oocors  on  or  after  July  1, 
199a  or 

(B)  The  collective  investment  fund  is  a 
specialized  fund  that  has  a  policy  of 
investing,  and  invests,  substantially  all 
of  its  assets  in  short-term  obligations 
(having  a  stated  maturity  date  of  one 
year  or  less  or  having  a  maturity  date  of 
one  year  or  less  from  the  date  of 
acquisition  by  such  specialized  fond), 
including  bat  not  necessarily  limited 
to— 

(i)  Corporate  or  governmental 
oU^tions  or  related  repurchase 
agreements; 

(ii)  Certificates  of  deposit; 

(iii)  Bankers'  acceptances;  or 

(iv)  Variable  amount  notes  of 
borrowers  of  prime  credit 

Signed  at  WasUngtan.  DC  tfiia  ««t  day  of 
January.  1991. 

AJnaUbowiti. 

Deputy  Assistant  Secretary  for  Pngnan 
Operations,  Pension  and  Welfare  Bmefits 
Administration,  US.  Department  of  Labor 

(FR  Doc  n-27W  Filed  2^5-01;  a:4Sam) 


NATIONAL  SCIENCE  FOUNDATION 

AcMsory  ComintttM  to  0m  Dlraelorato 
for  Education  and  Human  Rmoutom; 


The  National  Science  Foundation 
announces  the  following  meeting: 

Atone.-  Advisory  Committee  to  the 
Directorate  for  Education  and  Human 
Resoorces. 

Date  and  Ttsnec  Thnreday,  Febraary  n, 
1991. 9  a.m.-«  pan.  FHday.  Febraary  22. 1991. 
9ajar-lZ 

PkMx:  Natioaal  Scianoa  Foundation,  room 
MO,  Waahii^nw.  DC  2055a 

Type  of  Meeliag:  Open. 

Contact  Person:  Pster  E  Yank  wich. 
Executive  Secretary,  Directorate  for 
Edocatioa  and  Human  Resources,  National 
Scienoa  Poandation,  Washington.  DC  206GO, 
(202)387-8522. 

Summary  hUnutee:  h4ay  be  obtained  from 
contact  person  listed  above. 

Purpose  of  Committee:  To  provide  advice 
and  recommendationi  concarning  NSF 
support  for  Education  and  Human  Resourcea. 

Agenda:  Review  of  FY  1992  Programs  and 
Initiatives,  Review  of  FY  1993  Programs  and 
Initiatives,  Strategic  Planning  for  FY  1983  and 
Beyond. 

Dated  February  1. 1991. 
M.  Rebecca  WiuMer. 

Committee  Management  Officer. 

(FR  Doc  91-284a  Hied  2-5-81;  8:45  am] 
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Dtvlaion  Of  Atmoapharfc  Sdancas, 
<>pvcm  Kiii|iiiaais  i'bimi  ri 
AtmosptMrtc  Sdancaa,  Meeting 


:  In  accordance  widi  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMCNTAIIV  INFOMIAT10N:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendationa  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
informatioit:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C., 
552b(c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Atmospheric  Sciences. 

Date:  March  7  and  8. 1991. 

Time:  9  a  jn.  to  5  p  jn.  eadi  day. 

Place:  Room  1243.  National  Science 
Foundation.  1800  G  Street  NW.. 
Washington,  DC. 

Type  ofmeethtg:  Closed. 


Agenda:  Review  and  evaluation  of 
Coupling.  Energetics,  and  Dynamics  nf 
Atmospheric  Regions  (CEDAR) 
Applications. 

Contact  Dr.  Richard  A.  Behnke, 
Program  Manager,  Un)er  Atmospheric 
Facilities,  Division  of  Atmospheric 
Sciences,  National  Science  Foundation, 
Washington.  DC  (202)  357-7390;  or  Dr 
Fred  Roesler.  Program  Director. 
Aeronomy,  Division  of  Atmospheric 
Sdenoes.  National  Science  Foundation. 
Washington,  DC  (202)  357-7Bia 

Dated:  February  1, 1991. 
M.  Rebecca  Winklar, 
Committee  Management  (^ficer, 
[FR  Doc  81-2819  Filed  2-5-81;  ft45  an] 


Division  Of  Earth  Sdanooa,  Earth 


Maoting 

SUMMAiiv:  In  accordance  with  the    ' 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  annoiuices  the 
following  meeting. 


SUPPiaMENTAIIV  aiFOWMATIOM.  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awartls.  Because 
the  proposals  being  reviewed  Inctode 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C  552(c). 
Government  in  the  Sunshine  Act 

Name:  Earth  Sciences  Proposal 
Review  Panel 

Date:  March  11, 12,  and  13, 199L 

Time:  8  ajn.  to  6  p  jn.  each  day. 

PJace:  Room  543,  National  Science 
Foundation.  1800  G  Street  NW.. 
Washington.  DC  20550. 

Type  t>f  Meeting:  Closed. 

Agenda:  To  review  and  evaluate 
research  proposals  and  projects  as  part 
of  the  selection  process  for  awards. 

Contact-  Dr.  Alan  M.  Gaines,  Section 
Head,  Division  of  Earth  Sciences,  room 
602.  National  Science  Foundation. 
Washington,  DC  (202)357-9591. 

Dated  Febraary  1 1981. 
M.RabeoGa  Winkler. 

Committee  Management  Officer. 

[FR  Doc  91-2820  Filed  2-6-81: 8:45  am] 
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Propoaal  Raviaw  Panola;  Maatinga 

SUMMAMY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended),  the  National 
Science  Fotmdation  aimotmces  the 
following  meeting(s)  to  be  held  at  1800 
G.  Street  NW..  Washington,  DC  20550 
(except  where  otherwise  indicated). 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meetings  is  to  provide 
advice  and  recommendations  to  the 
National^ience  Foundation  concerning 
the  support  of  research,  engineering,  and 
science  education.  The  agenda  is  to 
review  and  evaluate  proposals  as  part  of 
the  selection  process  for  awards.  The 
entire  meeting  is  closed  to  the  pubUc 
because  the  panels  are  reviewing 
proposals  that  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  and  5  U.S.C.  552b 
(c),  the  Government  in  the  Sunshine  Act. 
CONTACT  person:  M.  Rebecca  Winkler. 
Committer  Management  Officer,  room 
208.  357-7363. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

Meeting  Announcements 

Name:  Advisory  Panel  for  Engineering 
Research  Centers. 

Date  and  time:  February  10, 1991 8 
a.m.  to  5  p.m. 

Place:  Wyndom  Bristol  Hotel,  2430 
Pennsylvania  Avenue,  NW., 
Washington,  DC 

Agenda:  Review  and  evaluate 
National  Advanced  Driving  Simulator 
Pitjposals. 

Contact  Ms.  Sherry  Scott  Engineering 
Research  Centers  Division,  room  1121, 
Washington,  DC  20550,  telephone,  202- 
357-9707. 

Name:  Special  Emphasis  Panel  in 
Design  and  Manufacturing  Systems. 

Date  and  time:  March  7  and  8, 1991, 
8:30  a.m.  to  5  p.m  each  day. 

Place:  St  James  Hotel,  950-24th  St., 
NW.,  Washington,  DC 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the 
Manufacturing  Processes  and 
Manufacturing  Machines  and  Equipment 
Programs. 

Contact  Dr.  Bruce  Kramer  or  Dr. 
Suren  Rao,  Program  Directors,  Design 
and  Manufacturing  Systems  Division, 
room  1128,  NSF.  Washington,  DC  20550, 
telephone,  202-357-7876. 

Name:  Undergraduate  Science, 
Engineering  and  Mathematics  Education 
Review  Panel. 


Date  and  time:  March  10-12, 1991,  7:30 
p.m.  to  9  p.m  on  3/10, 8  a.m.  to  5  p.m. 
each  remaining  day. 

Place:  Holiday  Inn  Crowne  Plaza 
Hotel,  Arlington,  Va. 

Agenda:  To  review  and  evaluate 
Career  Access  Opportimities  in  Science 
and  Technology  for  Women,  Minorities 
and  Disabled  Proposals. 

Contact  Dr.  Ted  Reid,  Program 
Director,  USEME  Division,  NSF, 
Washington.  DC  20550,  telephone,  202- 
357-7051. 

(FR  Doc  91-2821  Filed  2-6-81;  8:45  am] 
BIIXING  COOC  7S6S-S1-« 


NUCLEAR  REGULATORY 
COMMISSION 

RecommandatkNta  on  tha  Titia 
Tranaf ar  Proviaiona  of  tha  Low-Laval 
Radioactiva  Waata  Policy 
Amandmanta  Act  of  1985 

agency:  Nuclear  Regulatory 
CommissioiL 

action:  Extension  of  comment  period. 

summary:  On  December  4, 1990  (55  FR 
50064)  the  Commission  published  a 
notice  of  the  availability  of  SECY-90- 
318  "Low-Level  Radioactive  Waste 
Policy  Amendments  Act  Title  Transfer 
and  Possession  Provisions"  (dated 
September  12, 1990),  and  requested 
public  comments.  The  comment  period 
was  to  have  expired  on  January  31, 1991. 
The  Nuclear  Information  and  Resource 
Service  and  others  have  requested  a 
sixty-day  extension  of  the  comment 
period  due  to  difficulty  in  coordinating  a 
response  over  the  holiday  period  and 
the  interest  in  the  subject  by  a  large 
number  of  state  and  local  community 
groups.  The  Commission  has  decided  to 
extend  the  comment  period  for  an 
additional  30  days.  The  extended 
comment  period  now  expires  March  2, 
1991. 

DATES:  The  comment  period  has  been 
extended  and  now  expires  March  2, 
1991.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
caimot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  comments  to:  James 
Kennedy,  Office  of  Nuclear  Materials 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  MD,  between  7:30  a.m. 
and  4:15  p.m.  weekdays. 
FOR  FURTHER  INFORMATION  CONTACT 
James  Kennedy,  Office  of  Nuclear 
Materials  Safety  and  Safeguards,  U.S. 


Nuclear  Regulatory  Commission. 
Washington.  DC  20555;  telephone  (301) 
492-3401. 

Dated  at  Rockville,  Maryland  this  3l8t  <iay 
of  January,  1991. 

For  the  Nuclear  Regulatory  Commissinn. 
Samuel ).  Chilk. 
Secretary  of  the  Commission. 
(FR  Doc  91-2825  FUed  2-5-81;  8:45  am] 
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Biwaakty  Notica  AppHcattona  and 
Amandmanta  to  Oparating  Ucanaan 
Involving  No  Significant  Haiards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (PX.)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Conunission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  tmder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  January  11. 
1991  through  January  25, 1991.  The  last 
biweekly  notice  was  published  on 
January  23, 1991  (56  FR  2546). 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  And  Proposed  No  Significant 
Hazards  Consideration  Determination 
And  Opportunity  For  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facihty  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  sigi^cant  reduction  in  a 
margin  of  ssiety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 


Federal  Regbtef  /  Vol.  56.  No.  25  /  Wednesday.  February  6.  1991  /  Notices 


determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
^«nch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda.  Maryland 
from  7:30  a  jn.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  D.C.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  ^scussed  below. 

By  March  8. 1991.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  partici]}ate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gehnan  Building. 
2120  L  Street  N.W..  Washington,  D.C. 
20555  and  at  the  Local  Public  Document 
Room  for  the  particular  facility  involved. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  wth  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 


following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  vvishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  &ial 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequenUy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  Attention:      . 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Sti^et.  N.W..  Washington.  D.C. 
by  the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  fin 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publica.tion 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions. 
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supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 

should  be  granted  baaed  upon  a      

balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  N.W..  Washington.  D.C. 
and  at  the  local  public  document  room 
for  the  particular  facility  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-917.  Calvert  Cliffs 
Nudear  Power  Plant,  Unit  No.  1,  Calvert 
County,  Maryland 

Date  of  amendment  request  January 
18.1991 

.   Description  of  amendment  request 
The  proposed  amendment  would  grant 
temporary  relief  from  the  technical 
specification  (TS)  requirement  to 
perform  a  local  leak  rate  test  (LLRT)  for 
Containment  Isolation  Valve  l-CVC-515 
at  the  24-month  interval.  The  proposed 
change  would  increase  the  interval  by 
90  days  on  a  one-time  basis  to  provide 
schedular  flexibility  for  the  upcoming 
refueling  outage  and  permit  performance 
of  the  test  in  conjunction  with  other 
LLRTs  due  in  June.  In  addition,  this 
would  place  the  test  interval  of  CVC-515 
back  into  sequence  with  tests  of  similar 
valves.  To  implement  the  change,  the 
following  would  be  added  to  page  3/4  0- 
3  and  referenced  to  Specification 
4.6.1.2.d:  "A  one-time  extension  has 
been  granted  for  CVC-S15.  The  test  due 
March  23, 1991.  has  been  extended  to 
June  21. 1991." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  proposed  change  has  been  evaluated 
against  the  standards  in  10  CFR  50.92  and  has 
been  determined  to  involve  no  significant' 
hazards  considentions,  in  that  operation  of 
the  facility  in  accordance  with  the  proposed 
amendment  would  not' 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previooaly  evaluated; 

This  change  does  not  affect  die  probability 
of  a  previously  evaluated  accident 
Containment  isolation  valve  leakage,  by 
itself,  is  not  an  accident  evaluated  in  the 
Calvert  Clifh  Updated  Final  Safety  Analysis 
Report  (UFSAR).  This  dumge  could  have  an 
effect  on  overall  containnent  leakage  rates, 
and  therefore  the  potential  for  this  hat  hten 
evaluated  to  ensure  that  the  consequences  of 
accidents  involving  containment 


pressurization  with  the  potential  for  release 
of  fission  products  to  the  environment  would 
not  be  significantly  increased. 

The  fimctioa  of  CVC-51S  and  its  redundant 
valve  (CVC-SIO)  is  to  assure  the  capability  to 
automatically  isolate  the  containment  and 
thereby  mitigate  the  consequences  of  design 
basis  events.  Leakage  limits  are  established 
and  local  leak  rate  lasts  are  periodically 
conducted  to  verify  this  capabiUty.  The 
required  period  for  tiMse  tests  is  24  fliaaths. 
This  propoeed  change  would  increase  diis 
period  for  CVC-515  l>y  90  days  on  a  one-time 
basis  only,  to  allow  flexibility  in  scheduling 
the  commencement  of  an  upcoming  Unit  1 
outage.  An  evaluation  of  past  leak  test  results 
and  recent  operating  envtronments  for  CVC- 
515,  as  well  as  for  its  reihindant  valve,  was 
performed.  Evaluation  findings  are  that  CVC- 
515  and  CVC-Sie  have  both  historically 
exhilnted  k>w  leakage  relative  to  acceptance 
criteria;  die  test  results  for  CVC-SIO  are 
current  and  will  remain  so  during  the 
proposed  extension;  the  operating 
enyironment  for  both  valves  has  been 
relatively  benign  during  the  current  interval 
due  to  the  fact  that  the  plant  has  been 
shutdown  for  most  of  it  and  finally,  the 
likelihood  of  occurrence  of  a  design  basis 
accident  involving  containment 
pressurization  during  the  period  of  extension 
is  extremely  low.  In  summary,  the  proposed 
change  will  in  no  way  result  in  change  in  the 
leak-tighmess  of  CVC-SlS  or  of  Penetration 
2A  as  a  whole.  Hiis.  combined  with  the  low 
likelihood  of  an  accident  occurring  during  the 
extension  period,  demonstrates  that  this 
change  would  not  significandy  increase  the 
probability  or  consequences  of  previously 
evaluated  accidents. 

2.  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any 
accident  previously  evaluated: 

The  proposed  change  will  not  represent  a 
change  in  the  configuradon  or  operation  of 
the  plant  Spedflcally,  no  new  hardware  is 
being  added  to  the  plant  as  part  of  the 
proposed  change,  no  existing  equipment  is 
being  modified,  nor  are  any  significandy 
different  types  of  operations  being 
introduced.  Therefore,  the  possible  effects  of 
this  change  are  addressed  by  existing 
accident  analyses  and  no  new  or  different 
accidents  would  be  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety; 

The  Bases  for  Technical  Specification 
3.6.1.2.  "Containment  I>eakage"  states  that 
the  limitations  on  containment  leakage  rate 
ensure  that  the  total  containment  leakage 
volume  will  not  exceed  die  value  assumed  in 
die  accident  analyses  at  die  peak  accident 
pressure.  As  added  conservatism,  the 
measured  overall  integrated  leakage  rate  is 
further  limited  to  75%  of  this  value  during  the 
performance  of  leakage  tests.  This  limit  is 
346,000  seem  [standard  cubic  centimetera  per 
minute]  and  includes  margins  to  assure 
satisfaction  of  the  assumptions  hi  the  safety 
analyses.  The  latest  measured  overall 
leakage  of  138.400  sccra  compares  very  well 
widi  this  limit  To  ensure  that  faidividual 
valve  leakage  is  maintained  at  a  level  that 
will  prevent  die  overall  leakage  limit  from 
being  exceeded,  dins  reducing  a  margin  of 
safety,  a  leakage  "allotment"  is  made  for 


each  valve.  A  vahia  of  \OJOfOO  socm  is 
esUUished  for  CVC-515.  Test  results  dial 
exceed  this  value  do  not  alone  comprise  a 
reduction  in  the  margin  of  safely  assumed  in 
the  technical  specifications,  provided  that 
overall  measured  leakage  remains  within 
established  limits.  Nonetheless,  the 
individual  valve  leakage  limits  provide  the 
means  to  monitor  long-term  valve 
degradation  as  well  as  overall  containment 
performance.  The  proposed  diange  involves 
only  a  one-time  modification  of  an 
administrative  requirement  for  test 
frequency.  It  does  not  change  any  leakage 
limits  or  any  other  acceptance  criteria.  Since 
the  change  in  the  frequency  could  not  by 
itself,  result  in  an  increase  in  leakage,  and 
because  substantial  additional  leakage  could 
be  accommodated  before  any  maigiiu  tiegin 
to  be  affected,  no  reduction  in  a  margin  of 
safety  is  involved.  Therefore,  this  change 
does  not  Involve  a  significant  reduction  In  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50J2(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick.  Maryland. 

Attorney  for  licensee:  Jay  E.  Silbert 
Esquire,  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Sti«et  N.W.. 
Washington.  DC  20037. 

NRC  Project  Director  Robert  A. 
Capra 

CaroUaa  Power  k  Light  CompaBy.  et  aL. 
Docket  Nos.  5B-S25  and  50-S24. 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2,  Brunswick  County.  North 
Carolina 

Date  of  amendments  request  January 
7.1991 

Description  of  amendments  request 
The  proposed  amendment  revises  the 
visual  inspection  surveillance 
requirements  and  acceptance  criteria 
associated  wiUi  Technical  ^lecification 
3/4.7.5.  Snubbers. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  die 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 
1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  die 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  change  does  not  result  in  any 
physical  change  to  the  facility  which 
c6uld  cause  an  Increase  in  the 
probabUily  or  consequences  of  any 
previously  evaluated  accident  The 
requested  change  incorporates  die 
alternative  inflection  schedule  provided 


BEST  C( 
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by  the  Staff  in  GcMric  Utt«r  KMM. 
dated  Dacamber  11.  ina  Aa  datennined 
by  tha  Staff,  tba  alternate  whadula  for 
vteual  inapactkma  mainteina  tha  tame 
confideiioa  level  at  the  exitting  tchedule 
and.  tharefore,  does  not  affect  the 
probability  or  conaequancea  of  an 
acddent  previoualy  evaluated. 

2.  Tha  propoaad  amendment  doea  not 
create  the  poaaibility  of  a  new  or 
different  kind  of  acddent  from  any 
acddent  previoualy  evaluated.  The 
propoaed  amendment  does  not  alter  any 
plant  operationa.  other  than  the  tnubber 
viaual  inapection  lurveillance  interval, 
maintenance  requirementa,  or  aystem 
design  or  functions.  The  Staff  has 
previously  reviewed  these  changes  and 
determined  that  the  alternative  visual 
inapection  interval  maintains  the  same 
confidence  level  in  snubber  operability. 
Therefore,  no  poaaibility  of  creating  a 
new  or  different  type  of  acddent  would 
result  from  the  proposed  amendment 

3.  The  propoaed  amendment  does  not 
involve  a  significant  reduction  in  the 
margin  of  saifety.  As  stated  above,  the 
proposed  amendment  incorporates  the 
alternative  Technical  Specification 
requirementa  for  visual  inspections  of 
snubbers  provided  by  the  Staff  in 
Generic  Letter  90-09.  The  Staff  has 
previously  reviewed  these  changes  and 
determined  that  the  alternative  visual 
inapection  interval  maintaina  the  same 
confidence  level  in  snubber  operability. 
Therefore,  the  proposed  amendment  does 
not  involve  a  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
50.92(c)  licensee's  analysis  and,  based 
on  this  review,  it  appears  that  the  three 
standards  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that 
the  amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wihnington,  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wihnington.  North  Carolina  28403-3297. 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel.  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551.  Raleigh, 
North  Carolina  27602 

NRC  Project  Director.  Elinor  G. 
Adensam 

Detroit  Edison  Company.  Dodtet  Nb.  50- 
341,  Fenni-2,  Monroe  County,  Michigan 

Date  of  amendment  request-  August  1, 
1900 

Description  of  amendment  request- 
The  amendment  revises  the  Technical 
Specification  by  changing  the  "Vice 
President  -  Nuclear  Operations"  to 
"Assistant  Vice  President  and  Manager  - 
Nuclear  Production"  to  reflect  Detroit 
Edison's  new  onsite  nuclear 
organization.  In  addition,  the  proposed 
amendment  modifies  the  membership 
requirementa  for  the  Nuclear  Safety 
Review  Group  (NSRG)  and  will  allow 


the  Senior  Vice  President  -  Nuclear 
Generation  more  flexibility  in 
appointing  qualified  NSRG  members. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
bcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes 
are  administrative  in  nature.  None  of  the 
proposed  changes  involve  a  physical 
modification  to  the  plant,  a  new  mode  of 
operation  or  a  change  to  the  UFSAR 
transient  analyses.  No  Limiting 
Condition  for  Operation.  ACTION 
stat^ent  or  Surveillance  Requirement  is 
affecied  by  any  of  the  proposed  changes. 
The  proposed  title  change  from  Vice 
President  -  Nudear  Operations  to 
Assistant  Vice  Preaident  and  Manager  - 
Nudear  Production  does  not  alter  the 
authority,  function  or  responsibility  of 
the  subject  position  as  it  relates  to  any 
TS  requirement.  The  individual  in  this 
position  will  continue  to  report  directly 
to  the  Senior  Vice  President  -  Nudear 
Generatioa  The  proposed  change  to  the 
NSRG  membership  requirements  is 
consistent  with  the  most  restrictive  years 
of  experience  requirement  of  ANSI 
N18.1-1971.  The  existing  and  proposed 
NSRG  membership  requirements  are 
more  restrictive  than  the  Standard 
Technical  Specification. 

(2)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
acddent  from  any  previously  evaluated 
becauae  the  proposed  changes  do  not 
introduce  a  new  mode  of  plant  operation 
or  involve  a  physical  modification  to  the 
plant.  As  outlined  in  Item  1  above  the 
proposed  changes  are  administrative  in 
nature. 

(3)  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety  because  as  outlined  in  Item  1 
above  the  proposed  changes  are 
administrative  in  nature.  None  of  the 
proposed  changes  involve  a  physical 
modification  to  the  plant,  a  new  mode  of 
operation  or  a  change  to  the  UFSAR 
transient  analyses.  No  Limiting 
Condition  for  Operation.  ACTION 
statement  or  Surveillance  Requirement  is 
affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  I^ynn, 
Esq.,  Detroit  Edison  Company.  2000 
Second  Avenue,  Detroit,  Michigan  48226. 


NRC  Project  Director  L  B.  Marsh. 

Duke  Power  Company,  Docket  Nos.  50- 
269. 50-270  and  50-207.  Oconee  Nuclear 
Station,  Units  1. 2  and  S,  Oconee  County. 
South  Carolina 

Date  of  amendment  request- 
November  15, 1969,  as  supplemented 
March  28  and  August  29, 1990. 

Description  of  amendment  request- 
The  proposed  amendments  would  revise 
the  Pressure/Temperature  (P/T)  Limits 
and  the  Low  Temperature  Overpressure 
Protection  (LTOP)  system  operability 
requirements  in  Section  3.1  of  the 
Technical  Specifications  (TSs)  and 
revise  the  associated  basos.  These 
proposed  amendments  1)  implement 
criteria  recommended  by  Regulatory 
Guide  (RG)  1.99,  Rev.  2.  "NRC  Position 
on  Radiation  Embrittiement  of  Reactor 
Vessel  Materials  and  Its  Impact  on  Plant 
Operations,"  for  calculating  the  nil-  ' 
ductility  reference  temperature  of 
reactor  vessel  beltline  materials  and  2) 
revise  LTOP  requirements  to  assure 
proper  protection  of  the  reactor  vessel  in 
light  of  the  proposed  revisions  to  the  P/ 
T  curves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.91(a),  the 
licensee  has  provided  ite  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  licensee  has 
determined  that: 

(1)  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previoiuly 
evaluated. 

Each  accident  analysis  addressed 
within  the  Oconee  Final  Safety  Analysis 
Report  (FSAR)  has  been  examined  with 
respect  to  changes  proposed  within  this 
amendment  request  and  changes 
included  within  this  request  have  been 
provided  in  response  to  Generic  Letter 
(GL)  88-11. 

The  revised  P/T  limits  and  heatup  and 
cooldown  constraints  have  been 
developed  using  NRC  approved  topical 
report  BAW-1004eA  and  operation  of 
Oconee  in  accordance  with  the  TSs  will 
assure  that  the  appropriate  brittie 
fracttve  pressure  limits  are  not 
exceeded  during  normal  operation.  The 
revised  LTOP  system  operability 
requirements  have  been  developed  in 
accordance  with  NRC  recommended 
criteria  and  methodology.  Analyses 
performed  in  support  of  the  revised 
LTOP  system  operability  requirements 
utilize  an  NRC  approved  computer  code. 
Operation  of  Oconee  in  accordance  with 
these  TSs  will  assure  that  the 
appropriate  brittle  fracture  pressure  - 
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limits  are  not  exceeded  during 
postulated  overpressurization  scenarios 
at  low  temperatures. 

(2)  Use  of  the  modified  specification 
would  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  revised  P/T  limits  and  heatup  and 
cooldown  constraints  have  been 
developed  using  NRC  approved  topical 
report  BAW-10046A.  The  revised  LTOP 
system  operability  requirements  have 
been  developed  in  accordance  with  NRC 
recommended  criteria  and  methodology. 
Operation  of  Oconee  in  accordance  with 
these  specifications  will  not  create  any 
failure  modes  not  boimded  by 
previously  evaluated  accidents. 

(3]  Use  of  the  modified  specifications 
would  not  involve  a  significant 
reduction  in  a  margin  of  safety.  Changes 
included  in  this  amendment  request  will 
assure  that  the  appropriate  brittle 
fi-acture  pressure  limits  are  not 
exceeded  during  normal  operation  and 
postulated  overpressurization  scenarios 
at  low  temperature,  thus  preserving 
existing  margins  of  safety. 

The  Commission's  staff  has  reviewed 
the  licensee's  analysis,  and  based  on 
this  review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  Commission's 
staff  proposes  to  determine  that  the 
proposed  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691 

Attorney  for  licensee:  J.  Michael 
McGarry,  III,  Bishop,  Lieberman,  Cook, 
Purcell  and  Reynolds,  1200 17th  Sti-eet, 
NW..  Washington,  DC  20036 

NRC  Project  Director  David  B. 
Matthews 

Duquesne  Light  Company,  Docket  No. 
50-412,  Beaver  Valley  Power  Station, 
Unit  No.  2,  Shqipingport,  Pennsylvania 

Date  of  amendment  request-  October 
1,1990 

Description  of  amendment  request- 
The  proposed  amendment  would  modify 
the  Appendix  A  Technical  Specification 
(TS)  Limiting  Condition  for  Operation 
and  Surveillance  Requirements  relating 
to  the  Turbine  Overspeed  Protection 
System.  Specifically,  the  Action 
statement  (TS  3.3.4.a)  and  surveillance 
requirements  (TS  4.3.4.2.a(3]  and 
4.3.4.2.a(4))  related  to  the  operability 
and  testing  of  the  low  pressure  turbine 
reheat  stop  and  interceptor  valves 
would  be  deleted,  and  an  editorial 
change  would  be  made  to  refer  to 
throttle  valve  vice  stop  valve  (TS  3.3.4.a, 
4.3.4.2.a(l)). 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  ita  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  In  addition,  the 
Commission  has  evaluated  the  proposed 
changes  against  the  above  standards  as 
required  by  10  CFR  50.91(a)  and  has 
concluded  that: 

A.  The  changes  do  not  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  proposed  deletion  of  stirveillance 
testing  of  the  reheat  stop  and  interceptor 
valves  has  no  effect  upon  the 
probabilify  of  turbine  overspeed. 
Turbine  destructive-overspeed  is 
prevented  by  the  closure  of  the  high- 
pressure  turbine  throttle  and  governor 
valves.  Failure  of  the  reheat  stop  and 
interceptor  valves  has  no  impact  upon 
turbine  destructive-overspeed. 
Verification  of  the  operability  of  the 
throttle  and  governor  valves  is  ensured 
by  retaining  the  requirement  to  cycle 
these  valves  periodically.  Furthermore, 
the  elimination  of  frequent  testing  of  the 
reheat  stop  and  interceptor  valves  will 
reduce  the  possibilify  of  internal 
damage  to  the  moisture  separator- 
reheater  and  the  attendant  potential  to 
cause  broken  parts  that  could  enter  the 
low-pressure  turbine  and  cause  further 
damage.  Therefore,  the  probabilify  and 
consequences  of  a  turbine  destructive- 
overspeed  event  is  not  increased. 

The  editorial  change  merely  makes 
the  terminology  consistent  with 
manufacturer's  terminology  and, 
therefore,  promotes  clarify  and 
eliminates  potential  confusion. 

B.  The  changes  do  not  create  the 
possibilify  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
the  high-pressure  turbine  throttie  and 
governor  valves  will  continue  to  provide 
protection  against  turbine  destructive 
overspeed. 

The  editorial  change  merely  makes 
the  terminology  consistent  with  the 
manufacturer's  terminology  and, 
therefore,  promotes  clarify  and 
eliminates  potential  confusion. 

C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safefy  (10  CFR  50.g2(c)(3))  because 
stuveillance  requirementa  will  be 
retained  to  ensure  operabilify  of  the 
throtUe  and  governor  valves.  These 
valves  continue  to  provide  protection 
against  destructive  turbine  overspeed. 

The  editorial  change  merely  makes 
the  terminology  consistent  with  the 
manufacturer's  terminology  and, 
therefore,  promotes  clarify  and 
eliminates  potential  confusion. 


Based  on  the  above  evaluation,  the 
staff  proposes  to  determine  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Peniuylvania  15001. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  Jay  E.  Silbeig, 
Esquire.  Shaw,  Pittman,  Potta  ft 
Trowbridge,  2300  N  Street,  N.W.. 
Washington.  D.C.  20037. 

NRC  Project  Director  John  F.  Stolz 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Units  3  and  4.  Dade  Counfy, 
Florida 

Date  of  amendment  request- 
November  27, 1990 

Description  of  amendment  request 
The  proposed  amendments  would  revise 
die  Technical  Specifications  related  to 
the  reactivify  control  systems,  refueling 
operations,  and  special  test  exceptions. 
T^e  changes  to  the  Technical 
Specifications  would  reflect  a  reduction 
in  the  boric  acid  concentration 
requirementa  in  the  boric  acid  tanks. 
These  changes  not  only  allow  for  plant 
operations  at  a  lower  boric  acid 
concentration  but  enhance  the  reliabilify 
and  safefy  of  the  plant  The  reduction  in 
the  boric  acid  concentration  will  also 
provide  the  opportimify  to  delete  the 
system  heat  tracing  as  presently 
required.  The  proposed  amendmenta 
would  also  change  the  applicable  bases 
sections  of  the  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  ita  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  operation  of  the  fadhty  in  accordance 
with  the  proposed  changes  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  acddent  previously 
evaluated.  Deleting  the  requirement  for  a 
heat  tracing  circuit  by  reducing  the  boron 
concentration  in  the  boric  acid  tank  is 
accounted  for  by  increasing  the  volume  of 
boric  add  solution  that  must  l>e  contained  in 
the  tanks  and  also  by  crediting  borated  water 
bom  the  refueling  water  storage  tank.  Since 
the  components  (or  their  function)  necessary 
to  perform  a  safe  shutdown  have  not  been 
changed  or  modified,  this  change  does  not 
significantly  increase  the  probability  or 
consequences  of  any  accident  previously 
evaluated.  In  addition.  [Tjechnical 
[SJpecification  controls  on  the  boric  acid  tank 
temperature  and  boron  concentration  ensure 
that  the  lack  of  heat  tracing  does  not  result  in 
precipitation  of  the  boron. 


I 
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Credit  i«  not  taktii  for  boron  addition  to  tba 
[Reactor  Coolant  Syttem  (RC8))  from  the 
boric  acid  tanks  for  the  poipoae  of  reactivity 
control  in  th«  acddanta  analyiad  in  Chapter 
14  of  the  Pinal  Safety  Aoalyala  Report 
Reeponae  to  such  events  as  steaa  Bne  break, 
overcooting.  boron  dihition,  etc.  will  not  be 
affected  by  a  reduction  in  the  boric  edd  tank 
concentration. 

The  action  statements  assodaled  with 
Technical  Specification  9.1.1.1  currently 
require  that  boration  be  mmummtr^  at 
greater  than  4  falkms  per  minute  using  a 
solution  of  at  least  20000  ppm  boron  in  the 
event  that  shutdown  margin  is  lost  This 
[s)peciiication  has  been  dianged  to  16  gpm  at 
3.0  weight  percent  (5245  ppm)  to  accomplish 
the  same  minimum  boratiao  rata.  A  plant 
modification  to  flow  control  valve  FCV-113A 
will  increase  blended  makeup  capacity  and 
assure  this  system's  capability  to  deliver  this 
flow  rate.  Boration  via  the  emergency 
boration  flow  path  already  exits  at  a  rate  of 
60  gpm  (nominal). 

(2J  Crvate  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previousfy  evaluoled. 

The  operation  of  the  fadUty  in  accordance 
with  the  proposed  changes  does  not  create 
the  possibility  of  s  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  This  is  because  such  operation 
will  not  increase  the  likelihood  of  boric  add 
source  or  flow  path  failure  nor  will  such 
failures  initiate  any  new  or  different  kind  of 
acddent  from  any  previously  evaluated.  The 
boron  dilution  analysis  performed  for  Turkey 
Point  Units  3  and  4  is  not  impacted  by  a 
reduction  from  a  nominal  12  weight  percent 
boric  add  to  3.0  to  3.5  weight  percent  The 
boron  concentreUon  in  the  boric  add  tanks  is 
greater  than  any  anticipated  [RCS]  boron 
concenti^Uon.  thus,  an  inadvertent  RCS 
boron  dilution  due  to  the  addition  of  boric 
acid  from  the  boric  acid  tanks  is  precluded. 

The  reason  for  requiring  a  heat  tivdng 
circuit  was  to  ensure  that  the  dissolved  boric 
acid  was  in  sohition  and,  hence,  available  for 
injection  into  the  RCS  to  adjust  core 
reactivity  throughout  core  life.  By  lowering 
the  boron  concentration  to  a  maximum  of  3.5 
weight  percent,  chemical  analyses  have 
shown  there  is  no  possibility  of  the  boron 
precipitating  out  of  sohition  as  long  ss  the 
tempera  t\ire  of  the  boric  add  solution 
remains  above  50*  P.  Normal  ambient 
temperatures  in  the  vidnity  of  these 
components  remain  above  this  temperature. 
Therefore,  there  ie  no  longer  a  need  for  heat 
tradng.  Since  the  boron  «rill  be  in  solution 
when  die  boric  add  tank  flow  paths  are 
credited  for  reactivity  control  during  a 
cooldown  to  cold  shutdown  scenario,  heat 
tracing  is  no  longer  required  to  maintain  the 
(bjoric  (a|dd  (sjtorage  system  operable.  In 
conchuion,  this  change  does  not  create  the 
possibility  of  s  new  or  different  kind  of 
scddent  ft^m  those  previously  evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  operation  of  the  facility  in  accordance 
with  the  proposed  Technical  Specification 
changes  does  not  involve  a  significant 
reduction  in  the  margin  of  safety.  The  Intent 
of  dieee  Technical  Spedfications  is  to  ensure 
that  there  are  two  faidependent  flow  paths 


from  the  two  independent  borated  water 
sources  (boric  sdd  tanks  and  refueling  water 
storage  tank]  to  the  RCS  to  allow  control  of 
core  reactivity  throughout  core  life.  This 
requires  that  eofRdent  quantities  of  boron  be 
stored  in  the  tanka.  and  diat  this  borated 
water  can  be  delivered  to  tha  RCS  whan 
required.  Redudng  the  maximum  boric  add 
coocentraUon  to  less  than  or  equal  to  3.5 
weight  percent  has  been  compensated  for  by 
increasing  the  required  volumes  of  borated 
water.  EliminaUon  of  the  separation  criteria 
for  the  flow  paths  for  the  two  units  between 
the  three  sharad  boric  add  tanks  and  the 
boric  edd  transfer  pumps  has  been 
compensated  for  by  Hlechnical 
[S]pedficatian  votuiM  control  that  accounts 
for  the  needs  of  both  units. 

In  addition  to  the  boric  add  transfer  pumpe 
delivering  the  boric  add  tank  contents  to  the 
charging  pumps,  the  charging  pumpe  can  take 
alternate  suction  frx>m  the  [r]efueling  (w)ater 
(sjtorage  [t]ank.  Since  these  independent 
boration  capabihUes  control  the  [RCS]  boron 
inventory,  the  original  licensing  banis  of  the 
plant  does  not  require  the  boric  acid  tanks  to 
meet  single  failure  criteria. 

In  addition,  redudng  the  maximum  boron 
concentration  allows  a  deletion  of  the 
requirement  to  heat  trace  the  (bjoric  [a]dd 
[sjtorage  system  since  chemical  analyses 
have  sho«vn  that  a  3.5  weight  percent  solution 
of  boric  add  will  remain  in  solution  at 
temperatures  above  60*  P.  An  operability 
requirement  of  55*  F  minimum  temperatiire 
for  the  rooms  containing  boration  sources 
and  flow  paths  indudes  a  5*  P  margin  above 
the  solubility  limit  of  80*  F.  Technical 
Specification  contivls  on  the  boric  add  tank 
and  boration  flow  path  room  temperatures 
and  boron  concentration  ensure  that  a  lack  of 
heat  tradng  does  not  result  in  predpitaUon  of 
the  boron. 

In  condusion.  the  reduction  of  boric  add 
concentration  and  the  deletion  of  heat  tincing 
in  the  [bjoric  [ajdd  [mjakeup  system  does  not 
cause  a  significant  reduction  in  the  margin  of 
safety  for  this  plant 

The  staff  notes  that  the  licensee  has 
determined  that  the  reqtiired  boron 
concentration  in  the  boric  acid  tanks 
can  be  reduced  with  a  change  in 
methodology  of  accomplishing  plant 
boration  and  cooldown.  The  licensee 
further  references  a  report  by 
Combustion  Engineering,  "Boric  Acid 
Concentration  Reduction  Technical 
Basis  and  Operational  Analysis,"  dated 
November  1990  which  describes  a 
number  of  plant  cooldown  scenarios 
where  boration  is  accomplished 
concurrently  with  cooldown  as  part  of 
the  normal  inventory  makeup  required 
as  a  result  of  coolant  concentration 
during  the  cooldown. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  S0.92(c)  are  satisfied 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 


Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami.  Florida  33199 

Attorney  for  licensee:  Harold  F.  Reis. 
Esquire.  Newnnan  and  Holtzer,  P.C.  1615 
L  Street.  N.W..  Washington.  D.C  20036 

NRC  Project  Director  Herbert  N. 
Berkow 

Flotlda  Power  and  Light  Company. 
Docket  Noa.  56-256  and  86-251,  Tufkey 
Point  Plant  Uniti  S  and  4,  Dade  County, 
Fkxida 

Date  of  amendment  request'  January 
3. 1991 

Description  of  amendment  request: . 
The  proposed  amendments  would 
modify  the  licenses  of  Turkey  Point 
Units  3  and  4  by  extending  the 
effectiveness  of  the  Integrated 
Scheduling  of  Plant  Modifications  from 
December  31, 1990  to  December  31, 1991. 
The  Integrated  Scheduling  Program 
allows  the  licensee  to  effectively 
manage  the  implementation  of 
modifications  which  are  required  or 
proposed  by  the  NRC  as  well  as  any 
other  measures  which  are  identified  by 
the  licensee. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  Sa91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  Operation  of  the  fadUty  in  aocordance 
with  the  proposed  amendment(s)  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  amendments  would  provide 
for  the  continued  implementation  of  an 
administrative  program  to  provide  for 
scheduling  changes  and  notification  of 
scheduling  changes,  and  does  not  affed  in 
any  way  the  design  or  operation  of  the  plant 
The  program  would  continue  to  enhance 
plant  safety  by  more  effectively  controlling 
the  number  and  scheduling  of  plant 
modifications,  thereby  ensuring  that  issues 
required  for  safe  operation  of  the  plant 
receive  priority  and  are  completed  in  a  timely 
manner. 

The  use  of  an  Integrated  Schedule  is 
consistent  witii  die  NRC  guidance  in  Generic 
Letter  tO-TO  dated  May  9, 1083  and  Generic 
Letter  65^  dated  May  2. 1985. 

The  administrative  changes  do  not  affed 
assumptions  contained  in  plant  safety 
analyses,  nor  do  they  affect  Technical 
Specirications  that  preserve  safety  analysis 
assumptions.  Therefore,  the  proposed 
changes  do  not  affect  the  probabiMty  or 
consequences  of  accidents  previoualy 
analysBd. 

(2)  Operation  of  die  facility  in  accordance 
with  the  proposed  amendment(s|  would 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 
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The  NRC  has  previously  approved  the  use 
of  an  Integrated  Schedule  at  [the]  Turkey 
Point  Plant.  Additionally,  the  use  of  an 
Integrated  Schedule  is  consistent  with  the 
NRC  guidance  in  Generic  Letter  83.02  dated 
May  0, 1983  and  Generic  Letter  854)7  dated 
May  2, 1985. 

A  new  or  different  kind  of  acddent  is  not 
created  since  the  proposed  amendments 
would  provide  for  the  continued 
implementation  of  an  administrative  program 
to  provide  for  scheduling  dianges  and 
notification  of  scheduling  changes,  and  do 
not  affed  in  any  way  the  design  or  operation 
of  the  plant  The  program  would  continue  to 
enhance  plant  safety  by  more  effectively 
controlling  the  number  and  scheduling  of 
plant  modifications,  thereby  ensuring  that 
issues  required  for  safe  operation  of  the  plant 
receive  priority  and  are  completed  in  a  timely 
manner. 

Since  the  proposed  amendments  will  not 
affect  the  existing  design  nor  result  in  any 
changes  to  the  operational  limitations  of  this 
plant,  the  proposed  amendments  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  acddent  previously 
evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment[8J  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendments  would  provide 
for  the  continued  implementation  of  an 
administrative  program  to  provide  for 
scheduling  changes  and  notification  of 
scheduling  changes,  and  do  not  affect  in  any 
W8|y  the  design  or  operation  of  the  plant.  The 
program  would  continue  to  enhance  plant 
safety  by  more  effectively  controlling  the 
number  and  scheduling  of  plant 
modifications,  thereby  ensuring  that  issues 
required  for  safe  operation  of  the  plant 
receive  priority  and  are  completed  in  a  timely 
manner. 

The  use  of  an  Integrated  Schedule  is 
consistent  with  the  NRC  guidance  in  Generic 
Letter  83-02  dated  May  9, 1983  and  Generic 
Letter  85-07  dated  May  2, 1985. 

The  changes  being  proposed  do  not  relate 
to  or  modify  the  safety  margins  defined  in 
and  maintained  by  the  Technical 
Spedfications.  Therefore,  the  proposed 
changes  would  not  involve  any  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami,  Florida  33199 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzer,  P.C,  1615 
L  Street  N.W.,  Washington.  D.C  20036 

NRC  Project  Director  Herbert  N. 
Berkow 


Gulf  States  Utilities  Company.  Docket 
Na  5IM58.  River  Bend  Station.  Unit  1 
West  Feliciana  Parish.  Louiriana 

Date  of  amendment  request:  January 
7,1901 

Description  of  amendment  request 
The  proposed  amendment  would  add 
the  chilled  water  return  from  the  diywell 
isolation  valve  to  Technical 
Specification  (TS)  Table  3.6.4-1. 
"Drywell  and  Containment  Isolation 
Valves"  and  correct  the  identifying  title 
of  another  valve  in  the  TS  table,  li^e 
chilled  water  return  from  the  drywell 
isolation  valve  was  inadvertently 
omitted  from  the  Safety  Analysis  Report 
and  the  TS  table. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  Based  on  the  staff  review, 
the  proposed  amendment  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  a 
previously  evaluated  accident.  The 
proposed  changes  do  not  involve  any 
plant  modifications  and  are 
administrative  in  nature.  Therefore,  the 
addition  of  the  chilled  water  return  from 
the  drywell  isolation  valve,  1HVN*V543. 
to  Technical  Specification  (TS)  Table 
3.6.4-1  and  the  change  in  identifying  title 
for  the  1SWP*V206  valve  wrill  not 
change  any  of  the  initiating  events, 
assumptions,  or  consequences  of  an 
accident  or  the  accident  analyses 
discussed  in  Chapter  15  of  the  Safety 
Analysis  Report 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  The  addition  of 
the  1HVN*V543  valve  and  the  change  in 
identifying  title  for  the  1SWP*V206 
valve  in  TS  Table  3.6.4-1  do  not  affect 
any  mode  of  plant  operation  and  do  not 
involve  any  hardware  modifications  to 
the  plant 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety.  There  is  no  margin 
of  safety  associated  with  the  addition  of 
the  1HVN*V543  valve  to  TS  Table  3.6.4- 
1  or  the  change  in  identifying  title  for  the 
1SWP*V206  valve. 

For  the  reasons  stated  above,  the  staff 
believes  the  proposed  amendment 
involves  no  significant  hazards 
consideration  determination. 

Local  Public  Document  Room 
location:  Government  Documents 
Department  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Attorney  for  licensee:  Mark 
Wetterhahn.  Esq.,  Bishop.  Cook,  Purcell 
and  Reynolds,  1401  L  Street  N.W., 
Washington.  D.C.  20005 

NRC  Project  Director  Eugene  V. 
Imbro,  Acting 


Houston  Lighting  ft  Power  Company, 
City  PubUc  Service  Board  of  San 
Antonio.  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Dodcet 
Nos.  56-496  and  56-499,  Soutii  Texas 
Project.  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
November  15, 1990,  as  amended  on 
January  17, 1901 

Description  of  amendment  request- 
The  profiosed  change  is  to  amend 
Section  4.4.6.2.2.d  of  the  Technical 
Specifications.  The  change  would 
require  testing  of  reactor  coolant  system 
pressure  isolation  valves  prior  to 
entering  Mode  2  rather  than  within  24 
hours  after  valve  actuation.  The  valves 
in  question  are  the  boundary  between 
the  reactor  coolant  system  and 
connecting  low  pressure  systems. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  Based  on  the  staff  review, 
the  proposed  amendments  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  of  an  accident  previously 
evaluated.  The  accident  related  to  the 
request  is  an  interfacing  systems  loss-of- 
coolant  accident  (LOCA),  which  is  not  a 
design  basis  accident.  However,  the 
licensee,  through  its  plant-specific 
probability  risk  assessment  (PRA)  has 
compared  the  interfacing  systems  LOCA 
with  the  large  break  LOCA.  a  design 
basis  accident  The  PRA  comparison 
showed  that  the  likelihood  of  an 
intersystem  LOCA  is  less  than  half  of 
one  percent  of  the  frequency  of 
occurrence  of  the  design  basis  large 
break  LOCA. 

The  consequences  of  the  accident 
previously  evaluated  do  not  significantly 
increase.  Because  the  residual  heat 
removal  system  (RHR)  is  entirely  inside 
containment  the  interiPacing  systems 
LOCA  becomes  a  LOCA  inside 
containment  and  is  therefore  bounded 
by  that  analysis.  A  portion  of  the  low 
head  safety  injection  (LHSI)  system  is 
outside  containment  however,  there  is 
an  additional  check  valve  in  series 
between  the  RHR  and  LHSI  which 
would  remain  intact  in  the  event  the 
first  two  check  valves  fail. 

(2)  Create  the  possibility  of  a  new  or 
different  acddent  from  any  previously 
evaluated.  There  are  no  changes  to  the 
design  or  operation  of  the  plants. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety.  Although  the 
proposed  change  to  section  4.4.6.2.2d 
would  require  that  the  valves  be  tested 
prior  to  entering  Mode  2  rather  than 
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within  24  houra  after  actuatkn.  tha  time 
change  to  axpaclad  to  be  unaD.  Further, 
all  the  taatiaf  requiiamanta  of  taction 
4.iAZ2  remain  unchanged. 

For  the  reaaona  ttated  above,  the  itafF 
believes  theee  proposed  amendmenU 
Involve  no  tigidficant  hazardt 
consideration  determination. 

Local  Pubhc  Docuatent  Rooms 
Location:  Wharton  County  Junior 
College.  J.  M.  Hodges  Learning  Center, 
911  Boliiig  Highway.  Wharton  Texas 
77488 

Attorney  for  UcmaoK  Jack  R. 
Newman.  Baq.,  Newman  A  Hoitiinger, 
P.C.  1615  L  Street.  NW.  Washington.  DC 
20036 

NRC  Project  Director  Eugene  V. 
Imbra  Acting 

Indiana  fcflddgan  Fawai  Company. 
Dockets  Nos.  8»-n5  and  90^%,  DooaM 
C  Cook  Nodoar  Plant,  Units  Noa.  1  and 
S.  BefrisB  COBBly.  nncnigan 

Dote  of  amendments  request:  January 
15.1901 

Description  of  amendments  request 
The  proposed  amendment  would  revise 
three  sections  of  the  Cook  Nuclear  Plant 
Technical  Specifications  (TS):  Section  3/ 
4A1.  AC  Sources;  Section  3/4.8.2.3.  DC 
Distribution  •  Operating:  and  Section  3/ 
4.a.2Jt.  DC  Dtotribution  •  Operating  - 
Train  N  Battery  System. 

The  first  change  proposes  to  clarify 
specification  4  J.l.l.2(e)2  by  adding  the 
words  "steady  state"  to  the  description 
of  the  diesel  generator  voltage 
surveillance  requirement 

The  two  remaining  changes  propose  to 
make  identical  revisions  to  the  250  volt 
battery  surveillances.  First,  the  float 
voltage  minimnm  requirement  to 
proposed  to  be  increased  from  2.10  to 
2.13  volts.  Secondly,  that  part  of  the 
extoting  surveillance  requirement  that 
compares  battery  cell  voltage  to  original 
battery  acceptance  test  valves  to 
proposed  to  be  deleted.  Both  of  these 
changes  are  consistent  with 
Westingfaonse  Standard  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Criterion  1 

The  pfoposed  dMii«as  do  not  incTMM  the 
probability  or  cooMqaaocas  ol  a  pravioaaly 
•valoatad  acddant  Thair  inlaat  is  to  pravida 
clarification  and  to  Bake  oar  TS  raflact  NRC 
and  industry  guidance.  They  do  not  affect  tiia 
acddant  ana^tia.  Conaaquently,  we  believe 
thai  tbaae  changee  do  not  increasa  the 
probability  or  coaaaqeeBoea  of  a  previoaaiy 
aaalyxad  acddant 

Crilmiamg 

The  prapoaad  choBfaa  do  not  cfoata  the 
poMibility  of  a  new  or  dtSwaat  kind  of 


acddeat  boa  any  pravioualy  evahialed.  Tbay 
do  not  roqiiiie  physkal  alleratiaa  of  the  plant 
or  changes  in  paramaten  aovemfaig  nonnal 
plant  operatton.  Wa  tharafore  believe  that 
tbeae  rhanawa  do  not  create  the  poasibility  of 
a  new  or  different  kind  of  accident  previcmaly 
analysed  or  evaluated. 

CriterioaS 

The  propoeed  changes  make  the  TS  clearer 
and  allninate  the  need  for  thermal  cycling  of 
the  units  due  to  Ctllnre  of  an  overly 
conaervative  Mweillenoe.  UnwaiTanted  plant 
•hutdowna  not  only  tndeoa  thermel  streaaea 
on  the  roeetor  vaeaeL  bat  cheHengs  safety 
•yatems.  Cooseqoendy.  the  ptopoeed  chaises 
actually  enkence  plant  safety.  Aa  auch,  we 
believe  the  prt^oaed  changea  do  not 
significantly  reduce  a  oiar^  of  safety. 

Therefore,  we  beUeve  that  these  dianges 
do  not  involve  a  significant  hazarda 
consideretion  as  defined  fai  10  CFR  SOSZ. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  diet  the  ^ree 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library.  500  Market  Street  St. 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw.  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037. 

NRC  Project  Director  L  R  Marsh. 

^nagara  Mohawk  Power  Corpontion, 
Docket  No.  Si-aag,  Nino  hfile  Point 
Nuclear  Statfam.  Unit  Na  1.  Ot«vago 
County.  New  York 

Date  of  amendment  request: 
November  2a  1990 

Description  of  amendment  request 
The  proposed  amendment  woidd  update 
the  reactor  coolant  system  and  primary 
containment  isolation  valve  tables  to 
conform  to  the  requiremento  of  10  CFR 
Part  50,  Appendix  J.  and  the  NRCs 
safety  evaluation  dated  May  6, 1088. 
The  proposed  amendment  would  also 
include  a  requirement  for  closure  of  the 
drywell  and  siq)pression  chamber  vent 
and  purge  isolation  valves  on  a  high 
radiation  signal  from  the  stack  monitor. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  ito  analysto  of  the 
issue  of  no  significant  hazards 
consideration  which  to  presented  below: 

The  operation  of  Nine  KUle  Point  Unit  1  in 
accordance  with  the  propoaed  amendment 
will  not  involve  a  significant  inoeaae  in  the 
probability  or  ooaaoqnenoes  (rf  an  accident 
prevtoosly  avahiatad. 

The  admlnisirative  cfaengea  to  darify  end 
update  tlie  tables  and  dw  Limltiiv  Conditions 
for  OperatlQo  are  darificadoBa  or  updates 
and  do  not  affect  the  probability  or 


conaaquancaa  of  aa  acckknt  previoualy 
evaluated.  Therefore,  ttiere  will  be  no  impact 
on  the  probability  or  consequences  of  an 
acddant  previoualy  evaluated  for  the 
adniniatrativa  changes. 

Thoaa  changes  made  consistent  with  the 
requirement!  of  10  CFR  50  Apendix )  end  the 
NRCs  SER  dated  May  i.  1988  wiU  assnie  thet 
leak  tests,  inspections,  etc  will  be  peifonned 
in  accordance  with  the  NRCs  Regulalions  to 
limit  potential  leakagaa  Ihiai  containment 
following  a  potentiel  accident  Therefore. 
these  changes  will  assure  that  the 
conaeqnences  of  an  acddant  are  not 
increaaed. 

The  changea  made  In  opereting  tiuMs  of 
certain  Isototion  valves  are  consistent  with 
the  analyaaa  to  assure  that  valvat  are  doaed 
to  prevent  releases  of  radioactivity  in  the 
required  time,  or  tha  valves  are  opened  or 
dosed  to  assure  required  flows  to  the  core. 
Therefore,  these  changes  will  aaaure 
compliance  with  our  Licensing  Bases  and  will 
not  increase  the  probability  or  conaequences 
of  an  acddent  previoualy  evaluated. 

The  changes  required  by  the  NRC 
regarding  the  dosure  time  of  the  containment 
vent  and  purge  valves  and  the  isolation  on 
high  radiation  also  assure  that  leakage  of 
radioactivity  from  containment  is  reduced. 
Therefore,  these  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated  but  assure  compUance 
with  origbial  Lkensing  Bases  for 
consequences  of  scddents. 

The  operstion  of  Nine  Mile  Point  Unit  1  in 
sccordance  with  the  propoaed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an  acddmt 
previously  evaluated. 

The  only  change  which  involves  a  plant 
design  change  is  the  change  involving 
isolation  of  die  containment  vent  and  puige 
valves  on  high  radiation.  All  other  duunges  to 
the  Technical  Specifications  do  not  involve  a 
change  in  plant  design  or  method  of  doing 
tests  or  plant  operation.  The  tests  required 
ere  being  added  to  the  Technical 
Specifications  that  are  required  by  Appendix 
).  They  are  not  changes  in  the  teat  methods. 
Therefore,  these  changes  will  not  create  a 
new  or  different  kind  of  acddent  frtnn  an 
acddent  previously  evaluated.  The  change  to 
require  the  containment  vent  and  purge 
vahrea  to  dose  on  high  radiation  will  not 
create  a  new  or  different  kind  of  acddent 
than  an  acddent  previously  evaluated.  The 
valves  wiU  Isolate  if  high  radiation  is  sensed 
by  the  main  stack  monitor.  Thia  puts  the 
valve  In  Its  isokted  position  to  prevent  die 
release  of  radioactivity  and  does  not  create 
an  acddent  of  a  new  or  different  type  than 
any  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  aafety. 

The  adminiatrative  changes  are  for  clarity 
and  to  update  the  tables  and  do  not  hsve  eay 
impact  on  die  margin  of  safety.  The  changes 
Buide  consistent  writh  the  requireoients  of  lu 
CFR  80  Appendix  )  and  die  NRCs  SER  dated 
May  e.  1908.  assure  thet  die  roari^ns  of  safety 
required  by  the  NRC  are  being  met  and 
th«efore  «rill  not  cauae  a  rotation  in  the 
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atargin  of  ssfety.  The  changes  in  operating 
thne  of  certatai  isototion  vsTves  are  consistent 
with  our  analyses.  While  most  of  the  changes 
are  in  the  conservetive  direction  (i.e. 
requiring  s  faster  closure  time)  certain  of  the 
valves  have  had  their  closure  time  increased. 
However,  thto  increase  in  time  is  consistent 
with  the  Beses  which  states  thst  s  dosure 
time  of  80  seconds  for  sll  primary 
containment  isolation  valves  is  adequate  to 
prevent  fission  produd  rdease  through  the 
line.  While  this  Is  an  Increase  in  closure  time. 
It  is  not  considered  to  be  a  significant 
reduction  in  a  margin  of  safety  and  is 
consistent  with  the  original  Licensing  Bases 
of  the  pisnt  The  changes  to  s  containment 
vent  and  purge  valve  regarding  dosure  time 
and  isolation  on  high  radiation  are  assuring 
that  the  valves  dose  prior  to  any  release  of 
radioactivity  and  will  Isolate  if  high  radiation 
Is  sensed.  This  change  permits  an  overall 
increase  in  the  margin  of  safety  for  the  plant. 

Therefore,  as  determined  by  the 
above  analysis,  this  proposed 
amendment  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  thto 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Conner  ft 
Wetterhahn,  Suite  1050, 1747 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20006. 

NRC  Project  Director  Robert  A. 
Capra 

Northeast  Nuclear  Energy  Company. 
Docket  No.  56-245,  Millstone  Nuclear 
Power  Station,  Unit  No.  1,  New  London 
County,  Connecticut 

Date  of  amendment  request 
November  30, 1990 

Description  of  amendment  request 
The  proposed  change  to  the  Technical 
Specifications  (TS)  would  clarify  the 
siirveillance  requirements  for  the 
emergency  power  sources  (the  diesel 
generator  and  the  gas  turbine  generator), 
defining  the  surveillance  loading 
requirements.  In  addition,  the  licensee 
proposed  to  eliminate  the  opticm  of 
allowing  the  use  of  the  gas  turbine 
generator  peaking  operation  to 
demonstrate  operability  in  lieu  of  the 
monthly  surveillance  test  run. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  haa  provided  ito  analysis  of  the 


issue  of  no  significant  hazards 
consideration  which  to  presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  conaequences  ai  any 
acddant  previously  evaluated. 

The  proposed  changes  modify  the  testing 
requirements  for  the  dUesel  and  gas  turbine 
generators  at  Millstone  Unit  No.  1.  These 
modifications  will  darify  surveillance 
requirements  and  will  ensure  that  the 
emergency  power  supplies  can  handto  the 
expected  post-acddent  loads.  Clarification  of 
diesel  and  gas  turbine  surveillance 
requirements  does  not  in  and  of  itself, 
increase  the  probability  of  any  acddent 
previously  analyzed. 

The  proposed  surveillance  requirements  do 
not  increase  the  probability  of  failure  of  the 
diesel  generator,  since  the  continuous  rated 
load  is  greater  than  the  post-acddent  load 
requirement  for  the  diesel  generator. 
Therefore,  performing  the  surveillance  at  the 
rated  load  assures  that  post-acddent  the 
diesel  generator  can  supply  necessary  power. 
Similarly  the  gas  turbine  generator  will  be 
tested  at  the  post-accident  load  requirement 
assuring  that  it  can  provide  the  necessary 
post-acddent  power- 
Lastly,  removing  the  option  to  supply 
power  to  die  grid  from  the  gas  turbine 
generator  as  an  acceptable  demonstration  of 
operability  has  no  negative  impad  on  the 
probability  of  failure  of  the  gas  turbine 
generator. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  acddent  from  those 
previously  analyzed. 

The  proposed  changes  will  not  create  a 
new  or  different  kind  of  acddent  since  the 
expected  post-acddent  fundionlng  of  the 
diesel  and  gas  turbine  generators  is  not 
negatively  impacted.  The  proposed  tests  are 
consistent  with  existing  test  requirements  as 
well  as  the  intended  post-acddent  use. 
Therefore,  the  reliabihty  and  expected 
performance  of  the  diesel  and  gas  turbine 
generators  are  equal  to  that  currently 
assumed.  Additionally,  the  proposed  testing 
is  consistent  with  the  testing  requirements 
(and  Implied  performance)  of  the  BWR 
Standard  Technical  Spedfications.  Use  of  an 
emergency  power  source  as  a  peaking  unit  is 
not  consistent  with  the  current  philosophy 
regarding  the  use  of  emergency  power 
sources.  Likewise,  taking  credit  for  such  use 
in  lieu  of  a  formal  surveillance  is  not 
preferred.  Therefore,  removing  the  option  to 
allow  demonstration  of  gas  turbine  generator 
operability  solely  by  supplying  power  to  the 
grid  does  not  negatively  impact  gas  turbine 
generator  performance. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  surveillance  requirements 
maintain  the  basis  of  the  Technical 
Spedfication  for  the  gas  turbine  and  diesel 
generators.  The  purpose  of  the  diesel  and  gas 
turbine  generators  is  to  provide  necessary 
power  for  the  post-accident  load.  The  revised 
surveillance  requirements  will  assure  that  the 
testing  is  performed  at  a  load  greater  than  or 
equal  to  post-accident  loads.  Also,  the  test 
will  be  continued  for  at  least  one  hour.  This 
assures  long-term  operabiUty  of  these 
machines.  Therefore,  It  is  conduded  that  the 
proposed  survdllance  requirements  will 


adequately  lest  the  diesel  and  gas  turbine 
generstors  to  assure  post-acddent  operabiUty 
and  maintain  the  margin  of  safety  shown  by 
the  corrsnt  analyses. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
674  New  London  Turnpike,  Norwich 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stohi 

Northeast  Nuclear  Energy  Company. 
Docket  Na  50-245.  MiUstone  Nuclear 
Power  Station,  Unit  No.  1,  New  London 
County,  Connecticut 

Date  of  amendment  request 
December  7, 1990 

Description  of  amendment  request 
The  proposed  change  to  the  Technical 
Specifications  (TS)  would  increase  the 
storage  requirements  for  diesel  fuel  oil 
from  20,000  gallons  to  23,400  gallons  to 
provide  added  assurance  that  the  diesel 
generator  will  operate  for  5  days  at  full 
load  without  refilling  the  storage  tanks. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated.  The 
proposed  change  increases  the  storage 
requirement  for  diesel  fuel.  This  will 
allow  operation  of  the  diesel  generator 
for  a  longer  period  of  time  without 
refilling  the  storage  tanlcs.  The  increased 
storage  requirement  is  within  the  storage 
capability  of  the  system.  Therefore,  the 
proposed  change  does  not  adversely 
affect  any  previously  analyzed  accident 

2.  Create  the  possibili^  of  a  new  or 
different  kind  of  acddent  from  those 
previously  analyzed.  Since  there  are  no 
changes  in  plant  operation,  the  potential 
for  an  unanalyzed  acddent  is  not  created 
and  no  new  failure  modes  arc  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  Increasing  the  fuel  oil 
storage  requirements  from  20,000  gallons 
to  23,400  gallons  gives  added  assurance 
that  suffident  fuel  will  be  avaiUbie  to 
supply  the  diesel  generator  for  about  5 
days  of  full  load  operation.  Since  the 
proposed  change  does  not  affect  the 
consequences  of  any  acddent  previously 
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uulyxwL  than  it  no  nductioB  in  tlw 

mugtB  of  mCb^. 
The  NRC  staff  hat  reviewed  the 
Ucentee't  analytU  and.  bated  oa  thit 
review,  it  appears  that  the  three 
standard*  of  5an(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requett 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Learning  Retourcet  Center. 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike,  Norwich 

Connecticut  oeaea 

Attorney  for  licensae:  Gerald  Garfield. 
Esquira.  Day.  Berry  ft  Howard. 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 
-  NRC Pro/ect Director ]oimF.SU)\x 

Noftfaaast  Nuclear  Enacgy  Company, 
Docket  No.  8M4B.  MUbtone  Nuclear 
Power  Slatioo.  Unit  Na  1.  New  London 
County.  Connecticut 

Date  of  amendment  request  January 
16,1991 

Description  of  amendment  request 
The  proposed  amendment  would  change 
Technical  Specification  (TS)  4.7.A.3 
"Containment  Systems,"  to  allow  the 
use  of  the  "mass  point"  methodology, 
per  ANSI/ANS  56.6-1967,  in  addition,  or 
as  an  alternative  to.  the  presently 
approved  "total  time"  methodology. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  At 
the  present  time,  TS  4.7.A.3  requires  Uie 
use  of  ANSI  N45.4-1972  (the  "total  time" 
method)  for  calculation  of  the 
containment  leak  rate.  The  licensee  has 
proposed  that  the  use  of  ANSI/ANS 
56.8-1987  (the  mass  point  method]  be 
incorporated  in  TS  4.7.A.3  to  be  used  in 
conjunction  with,  or  instead  of,  the  total 
time  method. 

It  has  been  recognized  by  the 
professional  community  that  the  mass 
point  method  is  an  acceptable  means  for 
calculation  of  containment  leakage  in 
addition  to  the  two  other  methods, 
point-to-point  and  total  time  which  are 
referenced  in  ANSI  N45.4-1972.  The 
mass  point  method  calculates  the  air 
mass  at  each  point  in  time,  and  plots  it 
against  time.  A  linear  regression  line  is 
plotted  throu^  the  mass-time  points 
using  a  least  square  fit  The  slope  of  this 
line  is  proportional  to  the  leakage  rate. 
The  mass  point  method  has  some 
advantages  when  it  is  compared  with 
the  other  methods.  In  the  total  time 
method,  a  series  of  leakage  rates  is 
calculated  on  the  basis  of  air  mass 
differences  between  an  initial  data  point 
and  each  individual  data  point 
thereafter.  If  for  any  reason  (such  as 
instrument  error,  lack  of  temperatiire 
equilibrium,  ingassing.  or  outgassing]  the 


initial  data  point  is  not  accurate,  the 
results  of  the  test  will  be  affected. 

It  follows  from  the  above  that  the 
point-to-point  method  does  not  make 
use  of  any  mass  readings  taken  during 
the  test  and  thus  the  leaicage  is 
caloilated  on  the  basis  of  Uie  difference 
in  mass  between  two  measurements 
taken  at  the  beginning  and  at  the  end  of 
the  test,  which  are  24  hours  apart. 

The  staff  has  determined  that  these 
two  methods  (mass  point  and  total  time) 
are  acceptable  methods  which  may  be 
used  to  calculate  contaiimient  leakage 
rates  as  described  in  10  CFR  Part  50, 
Appendix  J,  Section  IILA.3(a). 

Title  la  CFR  5a92.  "Issuance  of 
Amendment,"  contains  standards  for 
addressing  the  existance  of  no 
significant  hazards  considerations  with 
regard  to  issuance  of  license 
amendments.  In  this  regard,  the 
proposed  Change  to  TS  4.7.A.3  would 
not 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  change  to  the  TS  involves  a 
method  of  containment  testing,  has  no 
effect  on  reactor  operation  and  thus 
cannot  effect  the  probability  of  an 
accident  Since  the  mass  point 
methodology  provides  a  reliable 
indication  of  containment  leakage,  and 
the  TS  will  continue  to  assure  that 
containment  leakage  will  remain 
acceptably  low,  there  will  be  no 
increase  in  the  consequences  of 
previously  analyzed  accidents  involving 
off-site  releases. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  The  proposed 
change  to  the  TS,  which  involves  an 
acceptable  means  of  contaiiunent  leak 
rate  testing,  will  not  result  in  a 
degradation  of  containment  integrity  or 
otherwise  affect  any  other  system 
important  to  safety.  Accord^igly,  no 
new  or  different  kind  of  accident  will  be 
created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  Since  containment 
integrity  will  continue  to  be  maintained 
with  use  of  the  mass  point  methodology, 
there  will  be  no  decrease  in  the  margin 
of  safety  for  those  accidents  requiring 
containment  integrity.  Accordingly,  the 
staff  has  made  a  proposed 
determination  that  the  application  for 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwich. 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Beny  ft  Howard. 


Counselors  at  Law.  City  Place.  Hartford. 
Connecticut  06103-3499. 
NRC  Project  Director  John  F.  Stolr 

Nofthera  States  Power  Company, 
Docket  Noa.  50-282  and  SO-306.  Prairie 
Island  Nuclear  Generating  Plant.  Units 
Nos.  1  and  2,  Goodhue  County, 
KOnnesota 

Date  of  amendment  request 
December  26, 1990 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Technical  Specification  Tables  TS.3.5-4 
and  TS.4.1-1  to  incorporate  the 
feedwater  isolation  specifications 
requested  by  Generic  Letter  89-19  and 
would  correct  Table  TS.4.1-1  to  remove 
surveillances  related  to  the  low  steam 
generator  water  level  coincident  with 
steam/feedwater  mismatch  reactor  trip 
which  was  removed  from  the  Technical 
Specifications  by  License  Amendment 
Nos.  87  and  80. 

Basis  for  proposed  no  significant ' 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  Idnd  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addresses  the  above 
three  standards  in  the  amendment 
application. 

(1)  The  propoMd  amendment  %vill  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  will  not  reduce  the 
ability  of  the  Feedwater  Isolation  System  to 
perfonn  its  intended  safety  function  (steam 
generator  overfill  protection).  Inclusion  of 
Feedwater  Isolation  Limiting  Conditions  for 
Operations  and  surveillance  requirements  for 
both  low  and  hi^  steam  generator  level 
instrumentation  will  reduce  the  potential  for 
a  steam  overfill  event  By  reducing  the 
potential  for  a  steam  generator  overfill  event 
the  probability  of  a  steamline  break  or  a  ■ 
■team  generator  tube  rupture  resulting  from 
an  overfill  event  may  also  be  reduced. 

The  actual  siuveillance  testing  performed 
at  power  will  not  be  affected  by  ^e  proposed 
changes.  The  proposed  changes  are  only 
adding  currently  performed  surveillance  tests 
to  the  Techidcal  Spedflcations.  No  additional 
testing  beyond  what  is  already  performed 
will  be  required.  Because  there  is  no 
additional  testing  required,  die  addition  of 
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the  proposed  surveillance  requirements  to  the 
Technical  Spedflcetions  will  have  no  effect 
on  ttw  probability  or  consequences  of  an 
accident  previously  evaluated. 

Removal  of  the  reactor  trip  initiated  by  low 
steam  generator  level  coinciident  with  steem/ 
feedwater  flow  mismatch  was  previously 
approved  by  License  Amendments  Nos.  87 
and  80.  The  proposed  changes  are 
administrative  fai  nature,  and  are  only 
removing  material  from  the  Technical 
Specifications  approved  for  removal  by  prior 
license  amendments. 

Therefore,  based  on  the  conclusions  of  the 
above  discussion,  the  proposed  changes  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  analyzed. 

There  are  no  new  failure  modes  or 
mechanisms  associated  with  the  proposed 
changes.  The  proposed  changes  do  not 
involve  any  additional  testing  or  any 
modification  in  the  operational  limits  or 
physical  design  of  the  systems.  The  changes 
merely  invoke  new  Technical  Specification 
limiting  conditions  for  operation  and 
surveillance  requirements  for  the  feedwater 
isolation  instrumentation,  thus  reducing  the 
potential  for  a  steam  generator  overfill  event 
and  the  changes  remove  material  from  the 
Technical  Specifications  approved  for 
removal  by  prior  license  amendments. 

As  discussed  above,  the  proposed  changes 
do  not  result  in  any  significant  change  in  the 
configuration  of  the  plant,  equipment  design 
or  equipment  use  nor  do  they  require  any 
change  in  the  accident  analysis  methodology. 
Therefore,  no  different  type  of  accident  is 
created.  No  safety  analyses  are  affected.  The 
accident  analyses  presented  in  the  Updated 
Safety  Analysis  Report  remain  bounding. 

(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  incorporation  of  limiting  conditions  for 
operations  and  additional  surveillance 
requirements  for  the  feedwater  isolation 
instrumentation  %vill  enhance  the  margin  of 
safety  provided  by  the  Technical 
Specifications.  The  increase  in  the  margin  of 
safety  is  provided  by  the  reduction  in  the 
potential  for  a  steam  generator  overfill  event 
and  the  resulting  reduction  in  the  probability 
of  a  steamline  break  or  a  steam  generator 
tube  rupture  resulting  from  an  overfill  event 
Therefore,  the  proposed  changes  will  not 
result  in  a  significant  reduction  in  the  plant's 
margin  of  safety. 

The  proposed  changes  associated  with  the 
reactor  trip  surveillances  are  administrative 
in  nature,  and  are  only  removing  material 
from  the  Technical  Specifications  approved 
for  removal  by  prior  license  amendments. 
Because  the  dianges  are  administrative  in 
nature  and  are  not  making  any  changes  that 
have  not  already  been  approved  by  the  NRC, 
the  proposed  changes  %vili  not  resist  in  any 
reduction  in  the  margin  of  safety  provided  by 
the  Technical  Spedfications. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
determination  and  agrees  with  the 


licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
requested  amendment  involves  no 
si^iificant  hazards  determination. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library. 
Teclmology  and  Science  Department, 
300  Nicollet  h4all,  Minneapolis, 
Minnesota  55401 

Attorney  for  licensee:  Jay  Silberg, 
Esq..  Shaw,  Pittman.  Potts,  and  ' 

Trowbridge,  2300  N  Street  NW. 
Washington,  DC  20037. 

NRC  Project  Director  L  B.  Marsh. 

Peimsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric  Station. 
Units  1  and  2.  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request 
November  30. 1990 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specification  Sections 
3.0.4  and  4.0.4  such  that  the 
surveillances  of  certain  instruments  can 
be  performed  in  a  practical  manner. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  This  proposal  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  action  proposed  is 
consistent  with  the  way  the  units  have 
been  operated  since  they  were  licensed. 
It  is  important  to  note  that  the 
surveillances  in  question  are  not  being 
performed  because  the  Instrumentation  is 
believed  to  be  inoperable.  As  stated  in 
(Generic  Letter)  87-09,  "It  is  overly 
conservative  to  assume  that  systems  or 
components  are  inoperable  when  a 
surveillance  requirement  has  not  been 
performed.  The  opposite  is  in  fact  the 
case;  the  vast  majority  of  surveillances 
demonstrate  that  systems  or  components 
are  in  fact  operable."  As  long  as  the 
instrumentation  is  tested  per  4.0.3,  it  wnll 
be  confirmed  to  be  operable  in  a  timely 
manner.  Furthermore,  testing  prior  to 
entry  into  the  condition  where  the 
Surveillance  is  required  simply  cannot  be 
performed  without  extraordinary 
activities  (i.e.  temporary  modifications  to 
the  circuitry)  that  would  increase  the  risk 
of  a  transient.  Based  on  the  above,  the 
proposed  action  will  not  significantly 
increase  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  This  proposal  does  not  create  the 
possibihty  of  a  new  or  different  type  of 
acddent  fix)m  any  accident  previously 
evaluated.  Neither  the  operation  nor  the 
fonction  of  the  subject  instrumentation  is 
proposed  to  be  modified.  Performance  of 
a  confirmatory,  regular  surveillance 
cannot  create  the  possibility  of  a  new  or 
different  event 


9.  This  change  does  not  involve  s 
significant  redaction  in  s  margin  of 
safety.  As  stated  in  1.  above,  PPftL  has 
BO  reason  to  believe  that  the  subjed 
instrumentation  will  not  be  confirmed  to 
be  operable  once  conditions  are  reached 
where  surveillance  testing  can  be 
performed.  Furthermore,  our  only 
alternative  upon  shutting  down  the  unit 
will  be  to  negatively  impact  safety 
margin  by  fordng  the  unit  to  be  placed  in 
a  condition  (half-scram)  that  increases 
the  risk  of  an  unwarranted  transient. 
The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
Involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department  71  South 
Franklin  Street.  Wilkes-Barre, 
Peimsylvania  18701 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street  N.W.. 
Washington,  D.C.  20037 

NRC  Project  Director  Walter  R. 
BuUer 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County.  New  York 

Date  of  amendment  request:  May  19, 
1988,  as  revised  August  28, 1990,  and 
superseded  December  18, 1990 

Description  of  amendment  request 
This  application  proposed  to  amend 
Sections  3.3,  4.5  and  6.9  of  the  Indian 
Point  3  Technical  Specifications  to 
incorporate  technical  specifications  for 
redundant  toxic  gas  monitoring  systems 
at  Indian  Point  3.  This  application 
revises  and  supersedes  the  May  19, 1988, 
submittal.  These  proposed  Technical 
Specifications  follow  the  guidance  and 
Intent  of  NURE&0737  Item  ni.D.3.4, 
"Control  Room  Habitability  and  Generic 
Letter  83-37,"  NUREG-0737  Technical 
Specifications. 

By  letter  dated  May  19, 1988,  the 
licensee  had  provided  a  submittal  which 
proposed  to  incorporate  technical 
specifications  for  the  redundant  toxic 
gas  monitoring  systems  at  Indian  Point 
3.  This  submittal  was  noticed  in  the 
Federal  Register  on  May  2, 1990  (55  FR 
18413). 

By  letter  dated  June  8, 1990,  the  staff 
requested  additional  information 
regarding  the  May  19, 1988.  submittal. 

By  letter  dated  August  2a  1990.  the 
licensee  responded  to  the  staffs  request 
and  proposed  to  submit  a  revised 
Technical  Specification  amendment 
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which  would  reflect  the  use  of  the  "short 
term  exposure  limit"  This  revised 
submittal  dated  December  1&  199a 
affects  the  proposed  change  noticed  in 
the  Federal  Register. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
prot>ability  or  consequences  of  an 
accident  previously  evaluated? 

The  proposed  changes  do  not  involve  an 
increase  in  the  probability  of  a  previously- 
analyzed  accident.  The  event  related  to  this 
proposed  amendment  is  an  accidental  release 
of  toxic  gases.  The  proposed  amendment  has 
no  effect  on  the  prol>ability  of  occurrence  of  a 
gas  release  iMcause  the  amendment  involves 
no  changes  to  the  storage  or  use  of  toxic 
gases  at  IP3.  The  potential  consequences  of 
an  accidental  release  of  toxic  gas  are  reduced 
since  the  proposed  changes  provide 
additional  assurance  that  the  toxic  gas 
monitoring  systems  are  operable. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  The  event  related  to  this  proposed 
amendment  is  an  accidental  release  of  toxic 
gases.  The  toxic  gas  monitoring  systems  do 
not  physically  affect  storage  or  use  of  any 
toxic  gases  of  concern. 

(3)  Does  the  proposed  amendment  involve 
a  signiffcant  reduction  in  a  margin  of 
safety? 

The  proposed  amendment  does  not  involve 
a  significant  reduction  In  a  margin  of  safety. 
The  proposed  amendment  provides  an 
additional  control  that  is  not  presently 
included  in  the  IPS  tech.  specs  [technical 
specifications].  The  amendment  does  not 
affect  safety  limits  or  margins  contained  in 
any  other  tech.  specs. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  5a92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
.ocation:  White  Plains  Public  Library, 
100  Marline  Avenue.  White  Plains.  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt  10  Columbus  Circle.  New  York. 
New  York  10019. 

NRC  Project  Director  Robert  A. 
Capra 


Public  Service  Electric  k  Gas  Company, 
Docket  Na  SIM54.  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request- 
December  28. 1990 

Description  of  amendment  request: 
This  amendment  would  revise  Technical 
Specifications  (TS),  DEFINITION  1.10. 
CRITICAL  POWER  RATIO  and  TS 
BASES  Sections  B2.1.1.  B2.1.2.  B3/4.2.3. 
Bases  Table  B2.1.2-2  and  certain 
references  in  those  Bases  Sections. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  operation  of  Hope  Creek  Generating 
Station  (HCCS)  in  accordance  with  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  does  not  involve 
a  physical  or  procedural  change  for  any 
structure,  component  or  system  that  affects 
the  probability  or  consequences  of  any 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated  in 
the  Updated  Final  Safety  Analysis  Report 
(UFSAR).  In  order  to  install  any  new  fuel 
design  in  the  HCCS  reactor,  the  change  in 
fuel  design  and  supporting  correlations  will 
have  been  previously  reviewed  and  approved 
by  the  NRC  and  the  limiting  transients 
previously  evaluated  in  the  SAR  will  have 
been  re-analyzed  for  each  reload  design.  New 
core  operating  limits  will  have  been 
generated  and  documented  in  the  CORE 
OPERATING  UMTTS  REPORT  (referenced  in 
the  Technical  Specifications)  to  ensure  that 
all  safety  criteria  were  met  for  all  analyzed 
accidents  and  limiting  transients.  Therefore, 
the  CRITICAL  POWER  RATIO  definition  will 
always  be  correct  -  in  that  the  CPR 
correlation  being  used  will  have  l>een 
approved  by  the  NRC  as  part  of  any  new  fuel 
design  approval. 

2.  The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

There  are  no  physical  changes  to  the  plant 
or  to  the  manner  in  which  the  plant  is 
operated  involved  in  the  proposed  revision. 
The  proposed  change  will  define  CRITICAL 
POWER  RATIO  as  the  raUo  of  that  power  in 
an  assembly  which  is  calculated  by 
application  of  the  "applicable  NRC-approved 
critical  power  correlation"  to  cause  some 
point  in  the  assembly  to  experience  boiling 
transition,  divided  by  the  actual  assembly 
power.  The  previous  definition  specified 
General  Electric's  "GEXL"  correlation  which 
has  been  modified  to  include  considerations 
for  a  high  performance  spacer  (ferrule  type) 
design  in  the  GE9  fuel  The  new  correlation 
used  is  termed,  "GEXL-plus".  This  proposed 
amendment  will  preclude  TS  DEFINITION 
revisions  every  time  there  are  minor  changes 
in  the  fuel  manufacturer's  critical  power 


correlations  to  support  their  new  fuel  design 
features.  Provided  those  changes  are 
reviewed  and  approved  by  the  NRC  the  more 
generic  reference,  "applicable  NRC-approved 
critical  power  correlation",  no  new  or 
different  accident  fit>m  any  previousl> 
evaluated,  is  created  by  this  broader 
definition. 
3.  The  operation  of  Hope  Creek  Generating 
Station  (HCGS).  in  accordance  with  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 
For  each  core  loading.  [UFSAR]  chapters  4 
and  15,  which  contain  information  about  the 
file!  design  and  the  results  of  safety  analyses. 
are  re-evaluated.  This  process  ensures  that 
the  fuel  system  design,  nuclear  design, 
thermal/hydraulic  design  and  the  conclusions 
of  the  original  core  analysis  remain  valid  for 
the  accidents  and  limiting  transients 
previously  evaluated  in  the  BAR.  The 
proposed  revision  will  merely  redefine,  in 
broader  terms,  the  definition  of  critical  power 
ratio  aiul  Mfill  not  cause  a  change  in  any 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NKC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  library,  190  S. 
Broadway,  Pennsville,  New  Jersey  08070 

A  ttomey  for  licensee:  M.  J, 
Wetterhahn,  Esquire,  Bishop,  Cook, 
Purcell  and  Reynolds,  1400  L  Street 
N.W.,  Washington,  DC  20005-3502 

NRC  Project  Director  Walter  R. 
Butler 

Public  Service  Electric  ft  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station.  Salem  County,  New 
Jersey 

Date  of  amendment  request: 
December  28, 1990 

Description  of  amendment  request: 
This  amendment  would  replace  the 
existing  license  condition  2.C.{5) 
regarding  Bailey  Solid  State  Logic 
Modules  (SSLMs)  with  a  new  license 
condition  2.C.(5).  The  existing  license 
condition  2.C.(5]  requires  that  the 
licensee  implement  a  SSLM  reliability 
program  and  submit  the  results  of  the 
reliability  program  prior  to  the  end  of 
the  first  refueling  outage.  The  new 
license  condition  2.C.(5)  requires  that 
the  SSLM  reliability  program  be 
continued  for  the  life  of  the  plant 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  i.<  presented  below 
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1.  The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  will  not  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 
The  proposed  amendment  does  not  involve 
a  physical  or  procedural  change  to  any 
structure,  component  or  system  that  affects 
the  probability  or  consequences  of  any 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated  in 
the  Updated  Final  Siafety  Analysis  Report 
(UFSAR).  The  proposed  changes  will  simply 
add  a  condition  to  the  license  that  continues 
a  monitoring  program  for  the  life  of  the  plant 
This  change  is  administrative  in  nature  and 
has  no  significant  impact  on  the  probabilities 
or  consequences  of  any  evaluated  accident  or 
malfunction  of  safety  important  equipment 
2  The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
There  are  no  physical  changes  to  the  plant 
or  to  the  manner  in  which  plant  systems  are 
operated  Involved  in  the  proposed  revision, 
liie  change  mandates  that  an  existing 
monitoring  program  continue.  This  change  is 
administrative  in  nature;  therefore,  no  new  or 
different  accident  is  created. 
3.  The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 
The  continuation  of  a  reUabiUty  monitoring 
program  for  the  life  of  the  plant  therefore, 
this  proposed  administrative  change,  will 
enhance  plant  safety  by  its'  adoption  (sic). 
There  would  be  no  negative  impact  on  any 
safety  margin. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  library,  190  S. 
Broadway,  Pennsville,  New  Jersey  08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Bishop,  Cook, 
Purcell  and  Reynolds,  1400  L  Street 
N.W.,  Washington,  DC  20005-3502 
NRC  Project  Director  Walter  R. 
Butler 

Public  Service  Electric  ft  Gas  Company, 
Dodcet  No.  60-354.  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request: 
December  28, 1990 

Description  of  amendment  request' 
This  amendment  would  revise 
Administrative  Controls,  UNIT  STAFF, 
Section  6.2.2  of  the  Technical 
Specifications  (TS)  to  reflect  the  current 
Hope  Creek  Generating  Station  (HCGS) 


operating  shift  schedules,  which  consist 
of  12  hour  shifts  but  average  40  hours 
per  week.  Additionally,  Administrative 
Controls.  TECHNICAL  REVIEW  AND 
CONTROL,  Section  6.5.3.2.C  would  be 
revised  to  indicate  that  Station 
Qualified  Reviewers  meet  or  exceed  the 
qualifications  described  in  Sections  4.1 
and  4.7  ofANS  3.1, 1981. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  does  not  involve 
a  physical  or  procedural  change  to  any 
structure,  component  or  system  that 
significantly  affects  the  probability  or 
consequences  of  any  accident  or  malfimction 
of  equipment  important  to  safety  previously 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report  (IJFSAR).  The  proposed 
changes  will  1)  permit  the  use  of  12  hour 
shifts  which  average  40  hours  per  week  and 
in  all  other  aspects,  satisfy  the  current  hours- 
of-work  guidelines  in  TS  6.2.2  for  operating 
sliiflB  and  2)  change  the  TS  e.5.3.2.c-8pecified 
ANS  3.1, 1S81  section  which  delineates  the 
qualifications  of  the  Station  Qualified 
Reviewer  position  to  the  appropriate  ANS  3.1, 
1981  Section. 

These  changes  are  administrative  in  nature 
and  have  no  significant  impact  on  the 
probabilities  or  consequences  of  any 
evaluated  accident  or  malfunction  of  safety 
important  equipment. 

2.  The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  will  not  create  the 
possibiUty  of  a  new  or  different  kind  of 
accident  fix)m  any  previously  evaluated. 

There  are  no  physical  changes  to  the  plant 
or  to  the  manner  in  which  the  plant  systems 
are  operated  involved  in  the  proposed 
revision.  The  change  modifies  the  woridng 
hours  per  shift  for  the  operating  persormel 
without  significandy  changing  the  hours 
worked  per  week  from  the  current  TS 
requirements  and  retains  the  current 
limitations  on  excessive  overtime.  This 
change  and  the  shift  to  the  appropriate  ANS 
Section  for  Station  Qualified  Reviewer 
qualifications  are  administrative  in  nature; 
therefore,  no  new  or  different  accident  is 
created. 

3.  The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  witii  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  Adminstrative  Controls  TS  sections  for 
which  these  revisions  are  proposed  have  no 
Bases  described  in  the  Technical 
Specifications.  Plant  operation  with  the 
proposed  revision  to  shift  working  hours  has 
been  found  to  improve  operator  morale  and 
performance.  Citing  of  the  more  appropriate 
ANS  3.1  qualifications  standard  for  Station 


QuaUfied  Reviewers  will  more  adequately 
ensure  that  all  personnel  performing  review 
functions  are  properly  qualified.  Therefore, 
these  proposed  administrative  changes  will, 
if  anytliiiig,  enhance  plant  safety  by  their 
adoption. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  library,  190  S. 
Broadway,  Pennsville,  New  Jersey  08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Bishop,  Cook, 
Purcell  and  Reynolds,  1400  L  Street 
N.W„  Washington,  DC  20005-3502 

NRC  Project  Director  Walter  R. 
Butler 

Public  Service  Electric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50^11,  Salem 
Generating  Station,  Unit  Nos.  1  and  2, 
Salem  County,  New  Jersey 

Date  of  amendment  request- 
December  21, 1990 

Description  of  amendment  request- 
The  proposed  amendment  will  change 
the  requirement  for  power  level  at  which 
testing  of  the  turbine  valves  is  to  be 
performed  to  comply  with  the 
manufacturer's  recommendations.  Salem 
Unit  1  turbine  is  operated  at  full  time 
partial  arc  admission.  To  prevent  double 
shocking  of  the  turbine.  Westinghouse 
recommends  valve  testing  for  this 
configuration  to  be  performed  at  greater 
than  or  equal  to  85%  of  Rated  Thermal 
Power.  Salem  Unit  2  turbine  is  operated 
at  full  time  full  arc  admission.  To 
prevent  excessive  steam  flow  induced 
cyclic  stresses  of  the  control  stage 
blading,  Westinghouse  recommends 
valve  testing  for  this  configuration  to  be 
performed  prior  to  exceeding  50%  of 
Rated  Thermal  Power. 

The  proposed  amendment  modifies 
Technical  Specification  Section  3/4.3.4 
and  the  associated  bases  for  Turbine 
Overspeed  Protection  Surveillance 
requirements.  Surveillance  requirement 
4.3.4.2(2)  fiequency  is  being  changed  to 
read:  "Following  startup,  within  24  hours 
of  attaining  the  manufacturer's 
recommended  power  for  performing 
turbine  valve  testing." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

In  accordance  with  10CFR50.92,  PSE&G  has 
reviewed  the  proposed  changes  and 
concluded  the  proposed  changes  do  not ' 
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invohr*  a  rigntfkmai  hannb  coinidentioa 
b«ca«M  the  dmiM  would  not: 
1.  Inrahn  m  aipdficwtt  iocraaM  in  the 
probabUity  or  oooMquancas  of  an 
acddant  previously  analyxed 

The  proposed  addition  of  the  wordt, 
"folio«viog  startup"  ia  for  clarification  only. 
The  proposed  amendment  does  not  change 
the  iiind.  number,  or  type  of  ovarspeed 
components  available. 

Salem  Unit  1  and  Salem  Unit  2  turbine 
valves  are  operated  in  different 
conflguratlons.  Westinghouse  recommends 
turbine  valve  testing  to  be  performed  at 
different  power  levels  to  provide  appropriate 
protection  to  the  turbine.  The  proposed 
<«Bwndnieat  will  not  add  or  delete  any  turbine 
valve  testing.  It  will  allow  testing  to  be 
performed  at  the  power  level  specified  in  the 
manufacturer's  recommendations.  This 
change  does  not  change  the  frequency  of 
testing,  only  the  power  level  that  the  testing 
will  be  performed.  Therefore,  these  changes 
would  not  increase  the  probability  or 
consequences  of  a  previously  analyzed 
accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  addition  of  the  words, 
"following  startup"  is  for  clarification  only. 
The  proposed  amendment  does  not  change 
the  kind,  number,  or  type  of  overspeed 
components  available. 

Salem  Unit  1  and  Salem  Unit  2  turbine 
valves  are  operated  In  different 
ooofigDrations.  Weatinghouse  recommends 
turbine  valve  testing  to  be  perform«Hi  at 
different  power  levels  to  provide  appropriate 
protectioo  to  the  turbine.  The  proposed 
amendment  will  not  add  or  delete  any  turbine 
valve  testing.  It  will  allow  testing  to  be 
performed  at  the  power  level  specified  in  the 
manufacturer's  recommendations.  This 
change  does  not  change  the  frequency  of 
testing,  only  the  po«ver  level  that  the  testing 
will  be  performed.  Therefore,  there  can  ba  no 
impact  on  plant  response  where  a  new  or 
different  kind  of  accident  ia  created. 

X  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  addition  of  the  words 
"fuUowing  startup"  is  for  clarification  only. 
The  proposed  amendment  does  not  change 
the  kind,  number,  or  type  of  overspeed 
componenu  available.  The  proposed  changes 
will  clunfe  the  power  at  which  valve  testing 
is  perfonaad  to  coiockle  with  the 
manufacturer's  recommendations.  The 
proposed  amendment  does  not  change  the 
kind,  number,  or  type  of  overspeed 
components  available.  Therefore,  there  is  no 
reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  H  appears  that  the  three 
standards  of  Sa92(c)  are  satisfied. 
Therefore,  the  NRC  staff  propoaes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
coiuideration 

LocaJ  Public  Document  Room 
location:  Salem  Free  Public  library.  112 
West  Broadway.  Salem.  New  jersey 
06079 


Attorney  for  licensee:  Mark ). 
Wetterhahn,  Esquira,  Bishop,  Cook. 
Purcell  and  Reynolds,  1400  L  Street. 
N.W..  Washington.  D.C.  20005-3502 

NRC  Pro/ect  Director:  Walter  R. 
Butler 

Public  Service  Electric  ft  Gas  Company, 
Docket  Not.  SO-272  and  SO-911.  Salem 
Generating  SUtlon.  Unit  Nos.  1  and  2. 
Salem  County,  New  Jersey 

Date  of  amendment  request: 
December  27, 1990 

Description  of  amendment  request- 
The  proposed  amendments  would: 

1.  Delete  Technical  Specification 
surveillance  requirement  4.7.1.2.C  to 
verify  the  flow  path  from  the  auxiliary 
feedwater  storage  tank  to  each  of  the 
steam  generators. 

2.  Change  Technical  Specification 
surveillance  requirement  4.7.1.2.a.4  to 
read:  "Verify  the  manual  maintenance 
valves  in  the  flow  path  to  each  steam 
generator  are  locked  open"  and  relocate 
the  valve  list  to  the  bases  with  an 
explanation  that  a  spool  piece  is 
equivalent  to  a  locked  open  valve. 

The  requirement  to  verify  the  flow 
path  from  the  auxiliary  feedwater 
storage  tank  to  each  of  the  steam 
generators  is  provided  to  ensure  a  flow 
path  for  water  is  available  following 
maintenance.  Salem  demonstrates 
compliance  by  transferring  water  from 
the  auxiliary  feedwater  storage  tanks  to 
maintain  level  in  the  steam  generators 
during  normal  plant  heatup  using  the 
motor  driven  auxiliary  feed  pumps. 

The  piping  downstream  of  the  flow 
control  valves  is  common  to  the  turbine 
driven  and  motor  driven  auxiliary  feed 
pumps.  Flow  through  this  piping  is 
verified  during  normal  plant  heatup. 

When  suffident  steam  pressure  is 
available,  the  turbine  driven  auxiliary 
feed  ptirap  is  tested  on  recirtmlation  in 
accordance  with  the  inservice  testing 
program  and  Technical  Specification 
4.0.5.  Testing  on  recirculation  verifies 
flow  from  the  auxiliary  feedwater 
storage  tank  through  die  suction  piping, 
the  turbine  driven  pump  and  the 
discharge  check  valve. 

Relocating  the  valve  list  to  the  bases 
will  allow  operational  flexibility  to 
perform  maintenance  on  the  manual 
isolation  valves.  This  change  will  allow 
a  piping  spool  piece  to  replace  a 
normally  locked  open  valve  when  a 
spare  is  not  available.  This  change  will 
not  delete  any  requirements  to  maintain 
an  operable  flow  path  to  each  steam 
generator.  There  is  no  change  in  the 
plant  configuration  or  plant  procedures. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  SOJn(a),  the 
licensee  has  provided  its  analyirts  of  the 


issue  of  no  significant  hazards 
consideration  whidi  is  presented  t>elow: 
In  accordance  with  10CFRS0.92.  PSE.^G  has 
reviewed  the  proposed  changes  and 
concluded  the  proposed  changes  do  not 
involve  a  significant  hazards  consideration 
because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed. 

I'he  proposed  deletion  of  the  surveillance 
requirement  for  verification  of  the  flow  path 
from  the  auxiliary  feedwater  storage  tank  to 
each  steam  generator  would  not  affect  the 
accident  analysis.  The  normal  flow  patlis  are 
verified  during  heatup  by  plant  operation 
using  the  motor  driven  auxiliary  feed  pumps 
and  by  surveillance  testing  of  the  turbine 
driven  auxiliary  feed  pump.  Therefore,  this 
change  would  not  increase  the  probability  or 
consequences  of  a  previously  analyzed 
accident 

The  proposed  amendment  to  relocate  the 
valve  list  to  the  bases  would  not  change  any 
plant  configuration  or  plant  procedures.  This 
is  an  administrative  change  for  operating 
considerations  only.  This  change  would  not 
increase  the  probability  or  consequences  of  a 
previously  analyzed  accident 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident 

There  is  no  cliange  in  plant  design  or  in  the 
operating  procedures.  The  proposed  change 
will  delete  a  surveillance  requirement  that  is 
satisfied  during  plant  heatup  by  normal  plant 
operation  and  surveillance  testing. 
Additionally,  there  is  no  change  in  the 
availability  of  the  auxiliary  feed  pumps  and 
therefore,  there  are  no  new  failure  mixles 
introduced  by  the  proposed  change. 
Therefore,  there"  can  t>e  no  impact  on  plant 
response  to  the  point  where  a  different 
accident  is  created. 

The  proposed  amendment  to  relocate  the 
valve  list  to  the  Itases  would  not  change  any 
plant  configuration  or  plant  procedures.  This 
is  an  administrative  change  for  operating 
considerations  only.  Therefore,  there  can  l>e 
no  Impact  on  plant  response  to  the  point 
where  a  different  accident  is  created. 

3.  Involve  a  significant  reduction  In  a 
margin  of  safety. 

There  is  no  diange  in  the  plant 
oonfiguraUoa  or  plant  procedures.  The 
proposed  change  will  delete  a  surveillance 
requirement  diat  is  satisfied  daring  plant 
heatup  by  normal  plant  operation  and 
surveillance  testing.  Therefore,  there  is  no . 
reduction  in  any  margin  of  safety. 

There  is  no  change  in  the  plant 
configuration  or  plant  procedures.  The 
propmed  change  will  relocate  the  valve 
numbera  from  the  surveillance  to  the  bases, 
while  maintaining  the  requirement  to 
maintain  an  operable  flow  path.  Therefore, 
there  is  no  reduction  in  any  margin  of  safety. 

The  NRC  staff  has  revievired  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  sUff  proposes  to 
determine  that  the  amendment  rf-queat 
involves  no  significant  hazards 
consideration. 
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Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J, 
Wetterhahn,  Esquire,  Bishop,  Cook, 
Purcell  and  Reynolds,  1400  L  Street 
N.W..  Washington.  D.C,  20005-3502 

MIC  Project  Director  Walter  R. 
Butler 

TU  Electric  Company,  Docket  No.  60- 
445,  Comanche  Peak  Steam  Electric 
Station,  Unit  1,  Somervell  Coimty,  Texas 

Date  of  amendment  request' 
December  5, 1990 

Description  of  amendment  request- 
The  licensee  proposes  to  modify  the 
Technical  Specifications  (Appendix  A  to 
Operating  License  NPF-87)  for  the 
Comanche  Peak  Steam  Electric  Station, 
Unit  1.  The  change  would  delete  two 
diesel  generator  (DC)  start  signals,  and 
remove  from  T.S.  4.8.1.1 .2a.4  two  of  six 
alternative  DC  start  signals  that  can  be 
used  to  demonstrate  operability  of  the 
DCs.  These  two  start  signals  currently 
start  the  DCs  on  loss  of  the  preferred 
power  supply.  The  proposed  change 
would  still  provide  the  alternative  of 
performing  the  surveillance  using  one  of 
the  four  remaining  DC  start  signals.  The 
design  change  is  being  made  to 
eliminate  unnecessary  starts  of  the  DCs 
after  loss  of  the  preferred  offsite  power 
supply  with  the  alternate  offsite  power 
supply  still  available. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  evaluated 
the  information  provided  in  the 
application.  Based  on  the  staff  review, 
the  proposed  amendment  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  any 
accident  previously  evaluated.  The  DCs 
provide  emergency  power,  on  loss  of  all 
offsite  power,  to  mitigating  systems  for 
postulated  off-normal  or  accident 
conditions.  The  proposed  deletion  of 
two  of  the  DC  start  signals  does  not 
affect  the  probability  of  any  accident, 
since  the  probability  of  the  accident  is 
independent  from  the  response  of  the 
mitigating  systems.  Regarding  the 
consequences  of  an  accident  previously 
evaluated,  the  accident  analyses  in 
Chapter  15  assume  loss  of  offsite  power 
as  a  conservative  assimiption.  With  the 
proposed  modification,  the  DCs  still 
receive  a  start  signal  on  an  imdervoltage 
condition  of  the  safeguards  bus,  thus 
ensuring  DG  operation  during  accident 
conditions  as  assumed  in  the  safety 
analysis  report. 


On  these  bases,  the  proposed  change 
does  not  significantly  increase  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
proposed  deletion  would  remove  two 
redundant  DG  start  signals.  DG 
operation  itself  does  not  constitute  an 
accident,  but  provides  emergency  power 
to  accident  mitigation  systems.  This 
does  not  affect  the  kinds  of  accidents 
previously  evaluated  in  the  safety 
analysis  report  to  which  the  mitigating 
systems  are  required  to  respond. 

On  this  basis,  the  proposed  change 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety.  The  proposed 
deletion  would  remove  two  redundant 
DG  start  signals.  The  remaining 
automatic  DG  start  signals,' which 
include  safeguards  bus  undervoltage, 
will  still  result  in  the  DG  receiving  a 
start  signal  within  2  seconds  of  loss  of 
power  to  the  safeguards  bus,  which  is 
the  design  basis  response  time 
requirement  specified  in  the  Technical 
Requirements  Manual. 

On  this  basis,  there  is  no  reduction  in 
the  margin  of  safety  as  a  result  of  the 
proposed  change. 

For  the  reasons  stated  above,  the  staff 
believes  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration  determination. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper,  P. 
O.  Box  19497,  Arlington,  Texas  76019 

Attorney  for  licensee:  George  L 
Edgar,  Esq.,  Newman  and  Holtzinger, 
1615  L  Street,  N.W„  Suite  1000, 
Washington,  D.C.  20036 

NRC  Project  Director:  Eugene  V. 
Imbro,  Acting  Director 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request-  January 
15,1991 

Description  of  amendment  request: 
The  proposed  amendment  would 
eliminate  the  Technical  Specification 
requirements  for  the  Toxic  Gas 
Monitoring  System  (TGMS). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 


The  standards  used  to  arrive  at  a 
determination  that  a  request  for  amendment 
involves  no  significant  hazards  consideration 
are  included  in  the  Commission's  regulations 
(10  CFR  50.92)  which  state  that  the  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated,  or  (3)  involve 
a  significant  reduction  in  a  margin  of  safety. 
In  addition,  the  Commission  has  provided 
guidance  in  the  practical  application  of  these 
criteria  in  51FR77S1.  dated  March  6, 1986. 

The  discussion  l>elow  addresses  each  of 
these  three  criteria  and  demonstrates  that  the 
proposed  amendment  involves  no  significant 
hazards  considerations. 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The  only 
previously  evaluated  accidents  affected 
by  this  change  are  off-site  toxic  chemical 
releases.  Tnese  events  have  been  re- 
evaluated for  this  proposed  change  and 
have  been  shown  to  meet  the  applicable 
regulatory  criteria.  The  probabilistic 
analysis  done  in  support  of  this  proposed 
change  shows  that  the  probability  of  an 
off-site  chlorine  release  leading  to  10 
CFR  100  consequences  is  ordera  of 
magnitude  less  tiian  the  SRP  Section  2.2.3 
guidelines.  The  deterministic  analyses 
performed  show  that  the  deterministic 
guidelines  of  Regulatory  Guide  1.78  for 
Control  Room  Habitability  are  met  for  all 
other  chemicals.  These  results  show  that 
there  is  no  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  The  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated.  Only  events  involving 
chemicals  for  which  the  TGMS  provides 
an  automatic  detection/isolation 
function  are  affected  by  this  change.  As 
stated  above,  the  potential  events 
involving  these  chemicals  have  been  re- 
evaluated using  appropriate  regulatory 
guidance  and  shown  either  to  satisfy  the 
deterministic  screening  guidelines  of 
Regulatory  Guide  1.7a  or  to  be 
probabilistically  insignificant  compared 
to  the  guidelines  of  SRP  Section  2.2.3. 
These  results  show  that  this  change  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  margin  of  safety  is 
defined  by  the  regulatory  basis  for  the 
existing  TGMS,  namely  NUREG  0737, 
Item  IIl.D.3.4.  The  analysis  provided  to 
support  this  proposed  change  follows  the 
regulatory  guidelines  of  Regulatory 
Guide  1.78  and  SRP  Section  2.2.3,  as 
specified  in  NUREG  0737.  Item  III.D.3.4. 
This  analysis  shows  that  the  applicable 
regulatory  criteria  are  met  hence  the 
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Bu«d  OB  Um  abova,  w  Imt*  detamiMd 
that  tUa  duBfa  doaa  not  oooaUtuta  a 
•ifDificant  haauda  conaidaratton  as  defined 
iD  10  CFR  8002(0). 

The  NRC  ataff  haa  reviewsd  the 
licenaaa'a  analysis,  and  baaed  on  this 
review,  it  appears  diat  die  diree 
standards  of  Sa82(c)  are  satisfied. 
Therefore,  dw  NRC  staff  proposes  to 
detemine  diat  the  accident  request 
involves  no  significant  hasards 
consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  ftattleboro,  Vermont  05301. 

Attorney  for  licensee:  John  A.  Ritsher. 
Esquire.  Ropes  and  Cray,  225  Franklin 
Street.  Boston.  Massachusetts  021ia 

NRC  Project  Director:  Richard  H. 
Wessman 

Washington  PubUc  Power  Supply 
Systam.  Docket  Na  50-9t7.  Nuclear 
Pro}acl  No.  2.  Boatoa  County. 
Washington 

Date  of  amendment  request  October 
4. 1990  (G02-90-166) 

Description  of  amendment  request 
The  proposed  amendment  revises  the 
technical  specifications  to  acknowledge 
a  modification  to  the  anticipated 
transient  wiUiout  scram  (ATWS) 
recirculation  pump  trip  (RPT)  logic 
circuit  by  (1)  revising  technical 
specification  action  statement  3.3.4.1.b 
to  provide  that  channels  determined  to 
be  inoperable  be  placed  in  the  tripped 
condition;  (2)  requiring  that  with  die 
number  of  channels  per  trip  function 
less  than  the  minimum  allowed,  verify 
the  operability  of  the  remaining 
channels  wiUiin  1  hour,  (3)  reducing  the 
time  allowed  for  power  operation  tvith 
less  than  the  minimum  number  of 
operable  cfaanneb  from  8  hours  to  6 
hours:  and  (4)  revising  the  minimum 
number  of  ATWS  RPT  channels  per  trip 
function  required  to  be  operable  during 
power  operations  from  1  to  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  Uie 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  and  determined  that  the 
proposed  amendment  does  not  represent 
a  significant  hazards  considerations 
because: 
1.  Tha  piopoaad  chaogu  do  not  involve  a 
•iriiBcaiH  iactMaa  in  Um  probability  or 
coaseqnancaa  of  an  accident  pravimuly 
•valuatad  in  dut  tha  ATWS  RTF 
instnuMnlatkn  la  no<  anumed  to 
initials  or  axaoarbala  any  avant: 
howavar.  M  aarvaa  to  ndtigata  ti» 
ooBaaqvaocea  of  an  ATWS  avanL  TIm 
proposed  changoa  impoaa  mora  limiting 
operating  raquiremants  than  thoao 


citmBdy  in  ptaoa  If  an  ATWS  RPT 
chanoai  la  detarBninad  to  be  ineperabie. 
The  cfaangea  do  not  result  In  any 
hardware  modificatiooa  or  ravisiona  to 
plant  (operating  procedures. 

2.  The  proposed  changes  do  not  create  die 
poaaibility  of  a  new  or  different  kind  of 
aoddent  from  any  accident  previously 
evaluated  in  that  the  ATWS  RPT 
inatnimantatloa  ia  not  assumed  to 
Initiate  or  exacerbate  any  event: 
however,  it  aerves  to  mitigate  the 
consequences  of  an  ATWS  event  The 
proposed  actions  impose  more  limiting 
operating  requirements  than  thoae 
currently  In  place  if  an  ATWS  RPT 
channel  Is  detennined  to  be  Inoperable. 
The  changes  do  not  result  in  any 
hardware  modificatioas  or  revisions  to 
the  plant  operating  procedures. 

3.  The  propoaed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  in  that  the  proposed  changes 
impose  mors  limiting  operating 
requirements  that  thoae  currently  in 
place  if  an  ATWS  RPT  channd  Is 
detennined  to  be  inoperable.  The 
proposed  changes  do  not  result  in  any 
hardwara  modificationa  or  revisions  to 
the  plant  operating  procedurea. 

The  NRC  staff  has  reviewed  Uie 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  na  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street  Richland.  Washington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esq..  Winston  ft  Strawn.  1400 
L  Street,  N.W..  Washington,  ac.  20005- 
3502 

NRC  Project  Director  James  E.  Dyer 

Previously  Published  Notices  of 
Consideration  of  Ittuanfie  at 
Amendments  to  Operating  Licenses  and 
Proposed  No  Significant  Hasatds 
Consideradon  Detannination  And 
Opportunity  for  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  Uiis  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  die  individual  notice 
in  die  Fadaral  Ragislai'  on  die  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  die  original  notice. 


Duka  Poivar  Conpany,  at  aL,  Docfcal 
Noa.  St-41S  and  a»414,  Catawba 
Nudaar  Statloa.  Uatts  1  and  2.  York 
County,  South  Carolina 

Date  of  amendment  request: 
December  19, 1990 

Description  of  amendment  request 
The  proposed  amendments  would 
provide  the  licensee  with  an  alternative 
other  dian  plugging  for  handling 
defective  steam  generator  tubes.  The 
amendments  would  allow  the  option  of 
using  die  Babcock  ft  Wilcox  (BftW) 
Recirculating  Steam  Generator  Kinetic 
Sleeve  Qualification  tube  repair  process 
as  described  in  BftW  Topical  Report 
BAW-2045(P)-A.  The  licensee  states  diat 
the  topical  report  received  NRC 
approval  for  such  an  application  on 
January  4. 199a 

The  amendments  would  involve 
changes  to  Surveillance  Requirement 
4.4.5,  as  identified  in  the  application,  to 
reflect  the  inclusion  of  sleeving  in  the 
surveillance  acceptance  criteria,  to 
allow  sleeving  as  an  alternate  to 
plugging  tubes  diat  exceed  die  repair 
limit,  to  reflect  repaired  tubes  in  die 
reporting  requirements  and  in  the  Bases. 

Date  of  publication  of  individual 
notice  in  Fadaral  Register:  Januaiy  18, 
1991  (56  FR  2053) 

Expiration  date  of  individual  notice: 
February  19. 1991 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street  Rock  Hill.  Soudi  Carolina 
29730 

Southern  California  Edison  Company,  at 
aL,  Docket  Na  80-206.  San  Onofra 
Nuclear  Generating  Station.  Unit  Na  1. 
San  Diego  County,  California 

Date  of  application  for  amendment 
December  21. 1990 

Brief  description  of  amendment 
request  The  proposed  amendment 
would  revise  die  technical  specifications 
(TS)  to  incorporate  changes  to  the 
maintenance  and  surveillance 
requirements  that  were  necessitated  by 
the  addition  of  a  redundant  isolation 
valve  on  the  oudet  of  the  Volume 
Control  Tank.  The  redundant  valve  was 
added  during  refueling  outage  11  to 
reduce  the  likelihood  of  a  single 
component  faUure  from  disabling  both 
primary  system  charging  pumps.  The 
associa  ted  TS  changes  consist  of  an 
addition  to  Section  SJ.13  to  regulate 
maintenance  of  the  redundant  isolation 
valves  and  the  deletion  of  surveillance 
requirement  11  fi-om  Table  4.1.2.  The 
surveillance  requirement  is  associated 
with  an  electrical  power  transfer  switch 
that  was  functionally  replaced  by  the 
second  isolation  valve.  The  transfer 
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iwttdi  was  removed  from  the  system  as 
part  of  the  modiflcaticm.  The  proposed 

amendment  also  corrects  an  editorial 
error  in  Table  4.1.2.  The  editorial  error 
was  inadvwtendy  introduced  by  TS 
Amendment  134. 

Date  of  individual  notice  ia  Federal 
Reglstar.  January  17. 1991  (56  FR  1829) 

Expiration  date  of  individual  notice: 
February  19, 1991 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California.  P.O.  Box  19657.  Irvine, 
California  92713. 

Notice  of  Issuance  of  Amendment  to 
FadBty  Operating  Lkense 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  appUcation 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1964.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Comntission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opporttinity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  diis  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
yriih  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment  it  is  so  indicated. 

For  fiirdier  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/ or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gefanan  Buikling.  2120  L  Street 
N.Wn  Washingtui.  D.C..  and  at  die  local 
public  dooiBient  rooms  for  the 
partlcuiar  ladlitiee  involved.  A  copy  of 


items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nndear 
Regulatory  Commission,  Washington, 
D.C.  20665.  Attention:  Director.  Division 
of  Reactor  Projects. 

Arizona  Public  Service  Company,  at  aL, 
Dodwt  Na  8TN  80-S28.  Palo  Verde 
Nuclear  Generating  Station,  Unit  1, 
Maricopa  County,  Arizona 

Date  of  application  for  amendment 
November  14, 1990.  as  supplemented 
December  27. 1990  and  January  11. 1991 

Brief  description  of  amendment  The 
amendment  extends  the  date  for  the 
next  steam  generator  eddy-current 
examination  from  July  1991  until  the 
next  scheduled  refueling  outage 
(February  1992)  but  not  later  dian  32 
months  since  the  last  inspection  (not 
later  than  March  1992). 

Date  of  issuance:  January  16. 1991 

Effective  date:  January  16, 1991 

Amendment  No.:  53 

Facility  (grating  License  No.  NPF- 
41:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  4, 1990  (55  FR  50066) 

Ilie  additional  informatim  contained 
in  the  supplemental  letters  dated 
December  27, 1990.  and  January  11. 1991, 
was  clarifying  in  nature  and  thus  within 
the  scope  of  ^e  initial  notice  and  did 
not  affect  the  NRC  staff's  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  ia 
contained  in  a  Safety  Evaluation  dated 
January  16. 1991.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
locatiorv  Phoenix  Public  Library.  12  East 
McDowell  Road.  Phoenix,  Arizona  85004 

Consumers  Power  Company,  Docket  Na 
50-255,  Palisades  Plant  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment 
August  21, 1990 

Brief  description  of  amendment  This 
amendment  removes  requirements  that 
are  no  longer  necessary  due  to  the 
requirements  added  in  Amendment  Na 
30,  to  Section  4.0.5  of  the  Technical 
^ledfications.  Additionally, 
inappropriate  bases  statements  that 
pertain  to  the  original  steam  generator 
tube  plugging  criteria  are  deleted. 

Date  of  issuance:  January  25, 1991 

Effective  date:  January  25, 1991 

Amendment  No.:  134 

Provisional  Operating  License  No. 
DPR-20.  The  amendment  revises  the 
Technical  ^ledfications. 

Date  of  initial  notice  in  Federal 
Reglstsr  October  17. 1900  (56  FR  42005) 

"Hie  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 


Safety  Evahiation  dated  January  25. 
1991.  No  significant  hazards 
consideration  comments  received:  No, 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College.  Holland,  Michigan  40423. 

Didce  Power  Company.  Doclcet  Nos.  81^ 
289, 50-270  and  50-287,  Oconee  Nuclear 
StatioB.  Unils  1. 2  and  8,  Oconee  County, 
Soudi  Carolina 

Date  of  application  for  amendments: 
February  7, 1990,  as  supplemented  May 
7,1990 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  (TSs)  to  incorporate 
programmatic  controls  for  radiological 
effluents  and  radiological  monitoring  in 
the  Administrative  Controls  section  of 
the  TSs  consistent  with  the  requirements 
of  10  CFR  20.106, 40  CFR  Part  19a  10 
CFR  Sa36a  and  Appendix  I  to  10  CFR 
Part  Sa  In  addition,  procedural  details 
of  the  Radiological  Effluent  Technical 
Specifications  (RETS)  are  transferred 
from  die  TSs  to  Chapter  16  of  the  Rnal 
Safety  Analysis  Report  (FSAR). 
Date  of  issuance:  January  22, 1991 
Effective  date:  January  22, 1901 
Amendment  Nos.:  187. 187, 184 
Facility  Operating  License  Nos.  DPR- 
38,  DPR-47  and  DPR-55.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  July  25, 1990  (55  FR  30294)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  January  22. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  Soudi  Broad  Street  Walhalla. 
South  Carolina  29691 

Maine  Yanltee  Atomic  Poww  Company, 
Docket  Na  5»-309,  Maine  Yankee 
Atomic  Powar  Station,  Lincohi  County. 
Maine 

Date  of  application  for  amendment 
October  15, 1990 

Brief  description  of  amendment  Add 
Exception  to  Technical  Specification 
3.22,  Feedwater  Trip  System,  that 
specifically  addresses  operation  of  the 
auxiliary  feedwater  system  during  plant 
startup  and  shutdown. 

Date  of  issuance:  January  11, 1991 

Effective  date:  January  11, 1991 

Amendment  No.:  119 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegMer  November  28, 1990  (55  FR 
49454)  The  Commission's  related 
evaluation  of  the  amendment  is 
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contained  in  a  Safety  Evaluation  dated 
Januaiy  11. 1901 

No  aigniflcant  haxarda  consideration 
comments  received:  No 

Local  Public  Document  Room 
locatjotv  Wlacaaaet  Public  Library.  High 
Street.  P.O.  Box  367.  Wisoasset  Maine 
04578. 

Niagara  Mhihawk  Power  Cofporalioa, 
Docket  Na  S»«l.  Nfaw  Kflle  Point 
Nuclear  Station,  Unit  Na  1.  Oewego 
County.  Now  York 

Date  of  application  for  amendment: 
February  20, 1990.  at  superseded 
October  28. 1990.  and  supplemented 
November  30, 1990. 

Brief  deacription  of  amendment:  This 
amendment  removes  a  restriction  that 
limits  the  combined  time  interval  for 
three  consecutive  surveillances  to  less 
than  3.25  times  the  specified  interval 
and  also  adds  Bases  applicable  to  new 
Section  4.0.1,  "Surveillance  Intervals." 
These  changes  are  consistent  with  the 
guidance  provided  in  Generic  Letter  80- 
14,  "Line  Item  Improvements  in 
Technical  Specifications  •  Removal  of 
the  3.25  Limit  on  Extending  Surveillance  . 
Intervals." 

Date  of  issuance:  January  11, 1991 

Effective  date:  January  11. 1901 

Amendment  Noj  121 

Facility  Operating  License  No.  DPR- 
83:  Amendment  revises  the  Technical 
^;>ecifications. 

Date  of  initial  notice  in  Federal 
RagisteR  December  12. 1990  (55  FR 
51180)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  11. 1901. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department  Penfield  Library,  State 
University  of  New  Yoric.  Oswego,  New 
York  13128. 

Niagara  Mohawk  Powrar  Corporatioa, 
Docket  N&  80-410.  Nine  Kffla  Point 
Nuclear  Statton.  UnU  No.  2.  Soiba,  New 
York 

Date  of  application  for  amendment- 
March  21.  IGOO,  as  amended  November 
13.199a 

Brief  description  of  amendment  This 
amendment  revises  Technical 
Specification  Section  3/4.4.8,  Coolant 
System  -  Pressure/Temperature  Limits, 
and  associated  Bases.  These  changes 
are  in  accordance  with  Generic  Letter 
88-11. 

Date  (^issuance:  January  11. 1901 
Effective  date:  January  11, 1991 
Amendment  No.:  26 


Facility  Operating  License  No.  NPF' 
69:  Amendment  revtees  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fedocal 
RagisteR  December  12. 1990  (55  FR 
51180)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  11. 1991 

Significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department  Penfield  Library,  State 
University  of  New  Yoric  Oswego.  New 
Yoric  13128. 

Public  Service  Company  of  Colotado. 
Docket  Na  80407.  Fort  St  Vrain 
Nuclear  Generadi^  SUdon.  PlattevUle. 
Colorado 

Date  of  application  for  amendment- 
September  14. 1990  as  supplemented 
October  9. 1990 

Brief  description  of  amendment:  This 
amendment  allows  the  removal  of  the 
Control  Rod  Drive  and  Orifice 
Assemblies  from  core  regions  that  have 
been  defueled. 

Date  of  issuance:  January  10, 1991 

Effective  date:  January  10, 1991 

Amendment  No.:  79 

Facility  Operating  License  No.  DPR- 
34:  Amendment  changed  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  17, 1990  (55  FR  42097) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  January  10. 1901 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
Location:  Greeley  Public  Library,  City 
Complex  Building.  Greeley.  Colorado 
80631 

South  Carolina  Electric  ft  Gas  Company, 
South  Carolina  PubUc  Service  Authority, 
Docket  Na  80-308.  Virgfl  C  Summer 
Nudeer  StatkMi.  Unit  Na  1.  FairfMd 
County.  South  Candina 

Date  of  application  for  amendment 
May  18, 1990,  as  supplemented  August 
13.1990 

Brief  description  of  amendment  The 
amendment  dianges  the  Technical 
Specifications  by  allowing  a  27  3% 
tolerance  in  the  lift  setting  of  the 
pressurizer  code  safety  valves 
(Technical  Specifications  3.4.2.1  and 
3.4.2.2)  and  by  allowing  heatup  to  Mode 
3  with  these  valves  set  under  cold 
conditions  (Technical  Specification 
3.4.2.2  and  Surveillance  Requirement 
4.4.2.1). 

Date  of  issuance:  January  10, 1991 

Effective  date:  January  10, 1991 

Amendment  No.:  94 


Facility  Operating  License  No.  NPF-- 
12.  Amendment  revises  the  Teduiicel  - 
Specifications. 

Date  of  initial  notice  in  Federal 
RagisteR  October  3, 1990  (55  FR  40474) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  January  10, 1991 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  streets, 
Winnsboro,  South  Carblhu  29180. 

Tennessee  Valley  Auttiority,  Docket 
Noe.  8IK280. 80-280.  and  80-208.  Browns 
f  eny  Nudear  Plant  Units  1. 2.  and  S, 
limestone  County,  Alabama 

Date  of  application  for  amendments: 
August  7, 1990,  as  supplemented 
November  30, 1990. 

Brief  description  of  amendments: 
Revises  Technical  Specifications  to 
change  the  surveillance  requirements  of 
TS  Section  4.1l3.1.f  for  the  high- 
pressure  fire  pumps  of  all  three  units. 

Date  of  issuance:  January  24. 1991 

Effective  date:  January  24, 1991,  and 
shall  be  implemented  within  30  days/ 

Amendment  Nos.:  179, 188,  and  151  for 
Units  1,  2,  and  3,  respectively. 

Facility  (^rating  License  No.  DPR- 
52:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  5. 1990  (55  FR 
36356]  Renoticed  December  10, 1900  (55 
FR  50791)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  24, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library,  Soudi 
Street  Athens,  Alabama  35611. 

Notice  of  Iseiianca  of  Amendment  to 
Facility  Operatiii«  Uoonae  and  Final 
DeteiminatioD  of  No  Significant  Hazards 
Consideration  and  Opportunity  for 
Hearing  (Exigent  or  Emergency 
Qrcumstancae) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  Tbe  Commission  has 
determined  fot'  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  end  the 
Commission's  rules  and  regulations  in  10 
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CFR  Chapter  L  wbidi  are  set  fordk  in  the 
Ucenee  uuendoMnt 

Because  of  exigent  or  em«yency 
ciraunatancee  associated  with  the  date 
the  amendment  was  needed,  there  waa 
not  time  for  the  Commission  to  publislt 
for  public  comment  before  issuance,  its 
osual  30-day  Notice  of  Consideration  of 
Issuence  of  Amendment  end  I^oposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  drcumsttmces,  die 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  pubHc  to 
comment  using  its  best  efiorts  to  make 
available  to  the  public  means  of 
communication  for  the  pubUc  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  conmients  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timdy  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  (^ration  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportimity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  sodi  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  en  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event 
the  Stete  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  fw  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
According,  the  amendments  have  been 
Issued  and  made  effective  as  indicated. 


Unleaa  odmwise  indicated,  die 
Commission  has  determined  that  diese 
amendments  sati^  the  criteria  for 
categorical  exchiaicm  in  accordance 
with  10  CFR  51.22.  Thnefore.  pursuant 
to  10  CFR  51.22(b).  no  enviranraental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  hes 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  epplication  for 
amendment  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Comniission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  N.W.,  Washington,  D.C.  and  at 
the  local  public  document  room  for  the 
particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regidatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
March  8, 1991,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Conmiission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atmnic  Safety  and  Licensing 
Board  Panel,  will  n^e  on  the  request 
and/or  petition  and  the  Secretaiy  or  the 
designated  Atcnnic  Safety  and  Licensing 
Board  wUl  issue  a  notice  of  hearing  or 
an  appropriate  order. 

Aa  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  die  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 


with  particalar  reference  to  the 
following  factors:  (1)  die  nature  of  the 
petiticmer's  ri^t  nnder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  tlie  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  eny  order  which  may  be 
entered  fan  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  <rf  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  es  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  N.W.,  Washington.  D.C. 
20555  and  at  the  Local  Public  Document 
Room  for  the  particular  facility  involved. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitions  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuhie  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  oi^>ortunity  to 
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participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
Tmal  detennination  that  the  amendment 
involves  no  signiHcant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conunission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555.  Attention: 
Doclceting  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  N.W..  Washington.  DC. 
by  the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800]  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  follo%ving  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number  date  petition  was 
mailed:  plant  name:  and  pubhcation 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  OfHce  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Conunission.  Washington, 
D.C.  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  Tilings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  %vill  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714{a)(l){i)- 
(v)  and  2.714(d). 

Georgia  Power  Company.  Oglethorpe 
Power  Corporatioii.  Municipal  Electric 
Authority  of  Georgia.  Oty  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50-425. 
Vogtle  Electric  Geoeratiog  Plant.  Units  1 
and  2,  Burke  County.  Georgia 

Date  of  application  for  amendments: 
Decemt>er  20, 1990 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  4.7.7.d.4  by  adding  a 
footnote  that  allows  surveillance  of  the 
heaters  In  the  Piping  Penetration  Area 
Filtration  and  Exhaust  Systems  to  be 
conducted  by  verifying  that  heater 
capacity  is  sufficient  to  maintain  the 


relative  humidity  of  the  airstream 
through  the  filters  at  70  percent  or  less 
under  design  basis  accident  conditions 
when  tested  in  accordance  with  Section 
14  of  ANSI  N  510-1960.  This  footnote  is 
applicable  until  restart  following  the 
fourth  refueling  outage  for  Unit  1  and 
until  following  the  second  refuling 
outage  for  Unit  2. 

Date  of  issuance:  January  15. 1991 

Effective  date:  January  15, 1991 

Amendment  Nos.:  37  and  17 

Facility  Operating  License  Nos.  NPF- 
68  andNPF-61:  Amendments  revised  the 
Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of 
emergency  circumstances,  and  final 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Safety 
Evaluation  dated  January  15, 1991. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman,  Sanders.  Lockerman. 
and  Ashmore.  Candler  Building.  Suite 
1400. 127  Peachtree.  NE..  Atlanta. 
Georgia  30043. 

Locat  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830 

NRC  Project  Director:  David  B. 
Matthews 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  lanuary  1991. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Varga. 

Director.  Division  of  Reactor  Projects  -  I/ll. 
Office  of  Nuclear  Reactor  Regulation 
[Doc  91-2874  Filed  2-5-91;  8:45  am] 
WLUNO  coot  7SSS41-0 


(Docket  Na  S3-335] 

Florida  Power  and  Light  Co^  Denial  of 
Amendment  to  Facility  Operating 
Ucenae  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  Florida  Power  and 
Light  Company  (the  licensee)  for  an 
amendment  to  Facility  Operating 
License  No.  DPR-67  issued  to  the 
licensee  for  operation  of  the  St.  Lucie 
Plant.  Unit  1  located  in  St.  Lucie  County. 
Florida.  A  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Proposed  No 
Significant  Hazards  Determination  and 
Opportunity  for  Hearing  was  published 
in  the  Federal  Regbter  on  June  28. 1989 
(54  FR  27227). 

The  purpose  of  the  licensee's 
amendment  requrest  was  to  revise  the 
Technical  Specifications  (TS)  by 
approving  two  methodol(^es  for 


repairing  steam  generator  tubes  by 
sleeving.  Although  the  amendment  was 
technically  acceptable,  the 
corresponding  administrative  controls 
proposed  by  the  licensee  were  not 
acceptable. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  cannot  be  granted. 
The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  letter  dated  January  29, 1991. 

By  March  8. 1991.  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  to 
intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention; 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington  DC..by 
the  above  date. 

A  copy  of  any  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Harold  F.  Reis.  Esquire,  Newman 
and  Hokzinger.  1615  L  Street.  NW.. 
Washington.  DC  20036.  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  3. 1969,  as 
modified  March  8. 199a  and  (2)  the 
Commission's  letter  to  the  licensee 
dated  January  29, 1991. 

These  documents  are  available  for 
public  inspection  at  the  Commission's  - 
Public  Document  Room.  2120  L  Street. 
NW..  Washington,  DC.  and  at  the  Indian 
River  Junior  College  Library,  3209 
Virginia  Avenue,  Fort  Pierce,  Florida 
33450.  A  copy  of  item  (2)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Document  Control  Desk. 

Dated  at  Rockville,  Maryland,  this  29  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 

Herbert  N.  Berkow. 

Director,  Project  Directorate  ll-Z  Division  of 
Reactor  Projects— l/n.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doa  gi-2B26  Filed  2-5-91: 8:45  amj 
■NJJNO  oooe  r«»4i-ii 


Federal  Regttter  /  Vol.  58.  No.  25  /  Wednesday.  February  a.  1991  /  Notice* 


4879 


(Docket  No*.  50-277  and  90-278] 

Ptiiladelphia  Electric  Co„  et  aL,  Notice 
of  Conaideration  of  Issuance  of 
Amendment  to  Facility  Operating 
Uc«nae  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-44 
and  DPR-56.  issued  to  Philadelphia 
Electric  Company.  Public  Service 
Electric  and  Gas  Company.  Delmarva 
Power  and  Light  Company,  and  Atlantic 
City  Electric  Company  (the  Hcensees) 
for  operation  of  the  Peach  Bottom 
Atomic  Power  Station,  Unit  Nos.  2  and 
3.  located  in  York  County,  Pennsylvania. 

The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
of  Appendix  A  of  the  licenses  to  revise 
Minimum  Critical  Power  Ratio  (MCPR) 
Safety  Limits  since  the  cores  will  be 
reloaded  with  a  new  fuel  type, 
GE8X8NB,  for  Cycle  9  operation.  The 
proposed  amendments  also  involve 
miscellaneous  administrative  changes. 
This  Notice  supersedes  in  its  entirety 
the  Notice  published  in  the  Federal 
Register  on  January  23, 1991  (56  FR 
2554). 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendments  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analyses  of  the 
issue  of  no  significant  hazards 
consideration.  With  regard  to  the 
revisions  to  MCPR  Safety  Limits,  the 
licensee's  analysis  was  as  follows; 

(i)  The  proposed  changes  do  not  involve  a 
sigrificant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Because  the  MCPR  Safety  Limits 
are  operational  thresholds  analytically 
selected  using  proven  methods,  they  cannot 
themselves,  initiate  an  accident.  The 
probability  of  occurrence  of  transciehts  is 
determined  by  the  frequency  of  operator 


errors  and  equipment  failures,  not  by  the 
adequacy  of  the  MCPR  Safely  Limits 
selected.  Because  the  proposed  MCPR  Safety 
Limits  have  been  selected  such  that  no  fuel 
damage  is  calculated  to  occur  during  the  most 
severe  moderate  frequency  transient  events, 
they  will  ensure  that  the  consequences  of 
these  events  are  not  increased. 

The  response  of  the  plant  to  transients  will 
l>e  within  the  bounds  of  the  discussion  in 
chapter  14  and  Appendix  G  of  the  Updated 
Final  Safety  Analysis  Report  since  the 
proposed  MCPR  Safety  Limits  will 
accomplish  the  same  objectives  as  the 
previous  limits. 

(ii)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  proposed  MCPR 
Safety  Limits  have  been  selected  such  that 
the  design  basis  is  satisfied.  The  MCFR 
Safety  Limits  are  operational  thresholds 
analytically  selected  using  proven  methods; 
therefore,  they  cannot,  themselves,  initiate  an 
accident.  An  improperly  selected  limit  could 
result  in  fuel  damage,  which  is  a  consequence 
of  previously  evaluated  accidents.  Thus,  no 
new  or  different  type  of  accident  could  be 
created  by  revising  the  limits. 

(iii)  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  the  proposed  MCPR  Safety  Limits 
have  t>een  selected  such  that  the  design  basis 
is  satisfied  and  such  that  the  conservatisms 
described  in  the  Bases  for  the  Fuel  Cladding 
Integrity  Safety  Limits  TS  are  maintained. 
Thus,  margins  of  safety  with  the  proposed 
MCPR  Safety  Limits  are  tlie  same  as  with  tlie 
previous  limits. 

With  regard  to  the  miscellaneous 
administrative  changes,  the  licensee's 
analysis  was  as  follows: 

(i)  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  they  do  not  afl^ect 
operation,  equipment,  or  any  safety-related 
activity.  Thus,  these  administrative  changes 
cannot  affect  the  probability  or  consequences 
of  any  accident. 

(ii)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  an  accident  previously 
evaluated  because  these  changes  are  purely 
administrative  and  do  not  affect  the  plant. 
Therefore,  these  changes  cannot  create  the 
possibility  of  any  accident. 

(iii)  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  the  changes  do  not  affect  any  safety- 
related  activity  or  equipment.  These  changes 
are  purely  administrative  in  nature  and 
increase  the  probability  that  the  Technical 
Specifications  are  correctly  interpreted  by 
adding  appropriate  references  and  correcting 
errors.  Thus,  there  changes  cannot  reduce 
any  margin  of  safety. 

The  NRC  Staff  has  reviewed  the 
licensee's  analyses  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Therefore,  based  on  the  above 
consideration,  the  Commission  has 
made  a  proposed  determination  that  thp 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Conunission  is  seeking  public 
conunent  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
imless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Service. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda,  Maryland, 
from  7:30  a  jn.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street  NW.,  Washington.  DC.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  March  8, 1991.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  Government 
Publications  Section,  State  Library  of 
Pennsylvania.  (Regional  Depository) 
Education  Building,  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601. 
Harrisburg.  Pennsylvania  17105.  U  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
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Board  Panel  will  rule  on  the  request 
and/or  petition  and  the  Setretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectfs]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  idthout  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  sdieduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (IS)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  most  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  die  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  the^e 
requirements  with  respect  to  at  least  one 


contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportxmity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  a  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdotvn  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  IX!  20555,  AttenUon: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington,  DC  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  HaoO)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 


and  the  following  message  addressed  to 
Walter  R.  Butler.  Director.  Project 
Directorate  1-2,  Division  of  Reactor 
Piojects — f/U:  (petitioner's  name  and 
telephone  number),  (date  petition  was 
mailed),  (plant  name),  and  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington.. 
DC  20555,  and  to  Conner. and 
Wetterhahn,  1747  Pennsylvania  Avenue. 
NW.,  Washington.  DC  20006,  attorney 
for  the  Ucensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(lKi)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  17, 1990,  as 
amended  and  supplemented  on  January 
22, 1991,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW.,  Washington,  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  Government 
Publications  Section,  State  Library  of 
Pennsylvania,  (Regional  Depository) 
Education  Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Dated  at  Rockville.  Maryland,  this  31at  day 
of  lanuary  1991. 

For  the  Nadear  Regulatory  Commission. 
WaMar  R.  Butler, 

Director,  Pmjttct  Directorate  I-Z  Division  of 
Reactor  Pro/ecfB — ////.  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc  91-2B27  Filed  Z-S-W:  8:45  amj 
nujNQ  coot  rsi»4i-« 


OVERSIGHT  BOARD 

Meeting 

agency:  Oversight  Board. 
action:  Meeting. 

DATES:  Wednesday.  February  20, 1991,  3 
p.m. 

AOOKESSES:  Internal  Revenue  Service, 
room  3313. 1111  Constitution  Ave..  NW.. 
Washington,  DC. 

FOR  RMTHHUNRNMATION  CONIACT: 

Brian  Harrington.  Press  Officer,  Office 
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of  Public  Affairs,  1777  F  Street,  NW., 
Washington,  DC  20232,  (202)  786-9672. 
SUPPLIMCNTAIIV  INRMIMATION: 

Discussion  Agenda: 

•  Reports  on  the  Resolution  Trust 
Corporation's  (RTC)  investigation  and 
surveillance  activities  and  programs. 

•  Other  agenda  items  to  be 
determined. 

Closed  session  to  follow. 

bated:  Feburary  1, 1991. 
110  Nevius. 

Committee  Management  Officer. 
(FR  Doc  91-2824  Filed  2-6-m:  8:45  am] 
MUMQ  COOi  t22>-01-M 


Regions  5  and  6  Advisory  Board 
Meetings 

AOENCv:  Oversight  Board. 
ACTION:  Meeting  notice. 

SUMMARY:  In  accordance  with  section 
10(8)(2)  of  the  Federal  Advisory 
Conunittee  Act  (Pub.  L.  92-463), 
announcement  is  hereby  published  for 
the  regional  advisory  board  meetings  for 
Regions  5  and  6.  The  meetings  are  open 
to  the  public. 

DATES:  The  meetings  are  scheduled  as 
fotl.  ws: 

1.  .February  21, 1991, 10:30  a.m.  to  4:30 
p.m..  Salt  Lake  City,  UT,  Region  5 
Advisory  Board. 

2.  February  28, 1991, 10:30  a.m.  to  4:30 
p.m.,  Portland,  OR,  Region  6  Advisory 
Board. 

addresses:  The  mpetings  will  be  held 
at  the  following  locations: 

1.  Salt  Lake  City,  UT— City  Council 
Chambers  in  the  Restored  City  &  County 
Bldg.,  5th  South  &  State  St. 

2.  Portland,  OR— Federal  Reserve 
Bank  of  San  Francisco/Portland  Branch, 
915  S.W.  Stark  St. 

FOR  FURTHER  INFORMATION  CONTACT: 
)ill  Nevius,  Committee  Management 
Officer,  Oversight  Board/RTC,  1777  F 
Street  NW.,  Washington,  DC  20232, 202/ 
786-0675. 

SUPPLEMENTARY  INFORMATION:  Section 
601(a)  of  the  nnancial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (the  ACT).  Pub.  L.  No.  101-73, 
103  Stat.  183.  382-383,  directed  the 
Oversight  Board  to  estabhsh  one 
national  advisory  board  and  six  regional 
advisory  boards. 

Purpose:  The  advisory  boards  provide 
the  Resolution  Trust  Corporation  (RTC) 
with  information  and  recommendations 
on  the  policies  and  programs  for  the  sale 
of  RTC  owned  real  property  assets. 

Agenda:  A  detailed  agenda  will  be 
available  at  the  meeting.  Discussions 
will  center  around  the  activities  of  each 
region  as  related  to  the  results  of  seller 


financing  and  the  Standard  Asset 
Management  Disptosition  Agreement 
(SAMDA),  the  sale  of  multi-family 
properties  in  the  affordable  housing 
program,  assessment  of  economic 
conditions  of  local  real  estate  markets, 
and  review  and  advise  on  the  retiuns  of 
RTC's  delinquent  real  estate  mortgages. 
In  addition,  there  will  be  briefings  by  the 
RTC  on  activity  pertaining  to  that  region 
and  policy  updates  by  the  Oversight 
Board. 

Statements:  Interested  persons  may 
present  data,  information,  or  views  in 
writing  on  the  issues  pending  before  the 
advisory  board.  Persons  wishing  to 
make  oral  statements  are  to  notify  the 
contact  person  10  days  before  each 
meeting  giving  a  brief  statement  on  the 
nature  of  the  remarks.  Time  permitting, 
oral  comments  will  be  limited  to 
approximately  five  minutes.  All 
meetings  are  open  to  the  public.  Seating 
is  available  on  a  first  come  first  served 
basis. 

Dated:  February  1, 1991. 
pU  Nevius. 

Committee  Management  Officer,  Office  of 
Advisory  Board  Affairs. 
[FR  Doc.  91-2823  Piled  2-5-91;  8:45  am] 
BlUJNa  cooc  2t2t-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

IRaL  No.  34-28S41:  FNe  No.  SR-NYSE-91- 
061 

SeH-Regulatory  Organizations;  New 
York  Stock  Exchange,  Ine^  Order 
Extending  Exemption  Relating  to 
Basket  Trading 

I.  Introduction 

On  October  26, 1989,  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC),  approved  a 
proposed  rule  chtmge  submitted  by  the 
New  York  Stock  Exchange,  Ina  "NYSE" 
or  "Exchange")  to  trade  "Exchange 
Stock  Portfolios"  ("ESPs"),  standardized 
baskets  of  stocks,  on  the  floor  of  the 
Exchange  ("ESP  Service").'  As  part  of 
the  proposal,  the  Exchange  requested 
certain  exemptions  under  Rule  llAa3-l 
of  the  Securities  Exchange  Act  of  1934 
("Act")  from  the  Rule's  requirements  to 
report  transactions  in  reported  securities 
and  to  disseminate  on  a  consolidated 
basis  the  total  trading  volume  for  each 
component  stock  in  ESP  transactions.* 


The  Commission  granted  an  exemption 
fit)m  the  requirement  that  the  NYSE 
disseminate  last  sale  transaction  reports 
for  individual  securities,  and  a 
temporary  exemption  for  the 
dissemination  on  a  consolidated  basis  of 
the  total  trading  volume  for  each 
component  stock  in  ESP  transactions.* 
Because  the  volume  in  ESPs  continues  to 
be  low,  the  NYSE  has  requested  that  the 
Commission  extend  the  temporary 
exemption  through  July  31, 1991.*  This 
order  approves  the  extension  of  the 
temporary  exemption. 

n.  Discttssioa 

Pursuant  to  Rule  llAa3-l  *  under  the 
Act  the  NYSE  is  required  to  collect  and 
disseminate  transaction  data  on 
securities  Usted  and  traded  on  the 
Exchange.  More  specifically.  Rule 
llAa3-l  requires  that  the  Exchange 
disseminate  transaction  reports  for 
individual  reported  securities  traded  on 
the  Exchange,*  and  that  the  Exchange 
disseminate  on  a  consolidated  basis 
trading  volume  for  each  of  the 
component  stocks  represented  by  ESP 
transactions.'' 

The  NYSE  provides  b-ading  facilities 
through  the  ESP  Service  for  reported 
securities  (as  components  of  baskets) 
but  does  not  disseminate  on  a 
consolidated  basis  the  total  daily 
trading  volimie  for  each  component 
stock.  The  NYSE  believed  that  its 
proposal  to  exclude  end-of-day 
transaction  volume  in  the  ESP 
component  stocks  from  the  consolidated 
transaction  volume  figures  was 
appropriate  to  provide  the  Division  and 
the  Exchange  with  an  opportimity  to 
assess  whether  the  absence  of 
individual  basket  component  stocks  in 
the  end-of-day  consolidated  volume 
figures  merited  modification  in  light  of 
actual  trading  experience.' 


>  See  Securities  Exchange  Ad  Release  No.  27382, 
(October  28, 1989)  54  FR  46834. 

*  See  letter  from  Richard  A.  Grauo,  President  and 
Chief  Operating  Officer,  NYSE,  to  Brandon  C. 
Becker,  AModate  Director,  Division  of  Market 
Regulation  ("Division").  SEC  dated  Octot>er  4. 1968: 


and  letter  from  Michael ).  Simon,  Mill>ank.  Tweed 
Hadley  &  McCloy.  counsel  for  the  NYSE,  lo  Kalhryn 
V.  Natale.  Assistant  Director,  Division.  SEC  dated 
October  13, 1968. 

*  See  Securities  Exchange  Act  Release  No.  27390. 
(October  28. 1969),  64  FR  46878. 

*  See  letter  from  )aroe«  E  Buck.  Senior  Vice 
President  and  Secretary,  NYSE  to  Howard  L 
Krammer,  Assistant  Director,  Division.  SEC  dated 
January  14, 1991. 

*  17  CFR  240.1lAa3-l  (1966). 

*  Rule  llAa3-l(c)(l)  and  (2).  Part^raph  (a)(4)  of 
Rule  llAa3-l  defines  a  "reported  security"  as  that 
for  which  transaction  reports  are  required  to  be 
made  on  a  real  time  basis  pursuant  to  an  effective 
transaction  reporting  plan. 

'  Rule  llAa3-l(b)(2)(lv). 

■  See  letter  from  Richard  A.  Grasso,  President  and 
CEO,  NYSE,  lo  Brandon  C  Becker,  Associate 
Director,  Division.  SEC  dated  October  4, 19ea 
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Doe  to  Um  low  volume  in  basket 
trading,  the  NYSE  has  requested  an 
extension  of  the  exemption  for 
disseminating  on  a  consolidated  basis 
the  total  trading  volume  for  each 
component  stock.  The  Commission 
believes  that  it  is  appropriate  to  extend 
the  conditional  relief  from  Rule  llAa3-1 
through  July  31. 1991.  The  NYSE, 
however,  must  file  a  proposed  rule 
change  that  will  provide  for  the 
inclusion  of  end-of-day  transaction 
vohmie  in  the  ESP  component  stocks  in 
the  consolidated  transaction  volume 
figi     <.  or  submit  to  the  Commission  the 
reaso..s  why  its  exemption  should  be 
extended,  on  or  before  June  1. 1991. 

DL  Conclusion 

The  CoBunission  believes  that  the  ESP 
market  structure  appropriately  balances 
the  competing  concerns  of  various 
Exchange  constituencies  and  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  Accordingly,  based  on  the 
factors  presented  above,  the 
Commission  finds  that  the  requested 
extension  of  the  temporary  exemption 
granted  under  Rule  llAa^-l  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder. 

//  is  therefon  ordered,  pursuant  to 
section  llA  of  the  Act  and  Rule  llAaS- 
1(g)  thereunder,  that  the  temporary 
exemption  from  the  requirement  of 
paragraph  (bK2)(iv)  of  Rule  llAa3-l  that 
the  Exchange  provide  for  the 
consolidation  of  transaction  reports  be. 
and  hereby  is.  extended  through  July  31, 
1991. 

For  the  CoauBlMioa  by  the  Diviaion  of 
MarkM  Regulatioa  pursuant  to  deiegated 
authority. 

Dated:  January  31, 1901. 
MaiSMl  H.  McFvlandL 

Deputy  Secretary. 

{FR  Doc  91-281S  Plied  2-9-91:  8:45  am] 
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IIML  No.  Sa-MMO;  na  No.  SIMIV3C-91- 
Ml 

SeN-ReguMory  Organlzattons;  FMng 
and  Order  Granting  AoealeratMl 
Temporary  Approval  of  Propoeed  Rule 
Cttange  by  New  Yorli  Slock  Exdwnge, 
Ine.  neiaUiig  to  Six-month  Exteneion 
of  Rule  MS  (prtortty  of  BaelMt  Bide 
and  Offera)  and  Rule  906  (TaMng  or 
Supplying  Baelteta  Named  In  Order) 

Pursuant  to  SecUon  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C  788(b)(1).  notice  is  hereby 
given  that  on  January  31. 1991.  the  New 
York  Stock  Exchange.  Inc.  ("NYSE"  or 


"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  The 
Commission  also  is  approving  the 
proposed  rule  change  on  an  accelerated 
basis.* 

L  Salf-Regiilatory  Organization's 
Statamant  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
a  request  to  extend  the  effectiveness  of 
Exchange  Rule  805  (Priority  of  Basket 
Bids  and  Offers)  and  Rule  806  (Taking  or 
Supplying  Baskets  Named  in  Order)  to 
July  31, 1991.« 

IL  Self-Regulatory  Organization's 
Statement  of  the  Porpesa  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below 
and  is  set  forth  in  sections  A,  B,  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis,  for.  the  proposed  Rule 
Change 

Purpose.  The  purpose  of  this  filing  is 
to  extend  the  effectiveness  of  Rule  805 
(Priority  of  Basket  Bids  and  Offers)  and 
Rule  806  (Taking  or  Supplying  Baskets 
Name  in  Order)  until  July  31, 1991. 

Rule  805  seU  forth  the  rules  of  priority 
applicable  to  basket  bids  and  offers.  The 
highest  bid  or  lowest  offer  has  priority 
in  all  cases.  At  the  same  price.  Tier  1 
and  Tier  2  bids  and  offers  have  priority 
over  all  other  bids  and  offers,  so  as  to 
enhance  the  opportunity  for  public 
customers  in  the  component  stock 


•  In  lit  filing.  Ih*  NYSB  raqwMlwt  that  Ute 
CommiMioa  approve  thia  piopoaal  on  an 
accelerated  basis.  See  File  No.  SR-NYSK-SI-OS. 

*  OriginaHy,  the  Comnlsalon  gave  temporary 
approval  to  Ruiaa  SOS  aad  SSS  for  a  aix-month 
period,  ending  April  Sa  ItSO  (5^  Securities 
Exchange  Ac!  Rolaaaa  Na  27382  (Octobv  za  1968). 
S4  PR  4Sa34  (order  temporarily  approving  Pile  Na 
SR-NYSB-SS-S)].  SubsequenUy.  the  Exchange 
rsquaeted.  and  (ha  CoHHBiaaiaa  vmnlad.  an 
additional  nine-month  axtaaatoa  of  Ihaae  ralee 
through  lanuwy  H.  UM  (aee  SacariUea  Exchange 
Act  Releaae  Na  27986  (April  3a  tSSO).  SS  FR  19133 
(order  teoiporarily  approvii^  File  Na  SR-NYSE-SO- 
23)|. 


markets  to  participate.  Next,  priority  at 
a  price  is  determined  by  the  time  of 
entry  on  the  Exhange  Stock  Portfolio 
("ESF)  display  unit.  Finally,  a  bid  or 
offer  from  the  trading  crowd  has  priority 
over  other  bids  or  offers  from  the  trading 
crowd  at  that  price  (though  not  over 
bids  or  offers  on  the  display  unit  at  that 
price)  based  on  when  the  bid  or  offer 
was  made.  Where  the  sequence  of 
trading  crowd  bids  and  offers  cannot  be 
determined,  or  where  bids  and  offera  in 
the  trading  crowd  are  made 
simultaneously,  priority  will  be  shared 
on  a  pro  rata  basis.  The  Rule  also  makes 
clear  that,  unlike  stock  trading,  a  basket 
sale  does  not  remove  all  bids  and  offers. 
Paragraph  (d)  of  the  Rule  allows  a 
member  to  cross  two  agency  orders 
without  exposing  either  side,  but  only  at 
a  price  that  is  better  than  the  ESP 
display  unit's  best  bid  and  offer  for  the 
basket,  and  the  cross  price  is  announced 
to  the  trading  crowd. 

Rule  606  specifies  that  a  Competitive 
Basket  Market-Maker  ("CBMM ')  may 
only  facilitate  a  customer's  order  at  a 
price  that  is  better  than  the  best  bid  or 
offer  on  the  ESP  display  unit,  and  only 
after  announcing  the  facilitation  price  to 
other  members  in  the  trading  crowd. 
Rule  80e(b)  prohibits  another  Exchange 
member  from  interceding  in  the 
facilitation  if  the  proposed  facilitation 
price  is  only  one  "minimum  variation" 
[i.e„  01  index  points)  better  than  the 
prevailing  quote  on  the  customer's  side 
of  the  market.  When  a  facilitation  is 
more  than  the  minimum  variation  from 
the  prevailing  quote,  NYSE  Rule  806(b) 
permits  another  member  to  intercede  in 
a  CBMM's  facilitation  trade  by  taking  or 
supplying  all  of  the  baskets  that  the 
customer  seeks  at  a  price  that  is  better 
for  the  customer  than  the  faciliation 
price. 

In  response  to  a  request  from  the 
Commission  staff,  the  Exchange  agreed 
to  provide  a  six-month  "sunset" 
provision  to  these  rules.'  The 
Commission  noted  in  its  order  granting 
temporary  approval  to  Rules  805  and  806 
that  it  would  be  difficult  to  predict 
whether  the  ESP  market  would  expand 
and  be  characterized  by  active  basket 
trading,  or  whether  trading  would  be 
sporadic.  Accordingly,  the  Commission 
determined  that  it  was  consistent  with 
the  Act  for  the  Exchange  to  build  in 
necessary  incentives  to  ensure  active 
market-making  participation,  at  least  to 
the  initial  stages  of  basket  trading,  and 
therefore  the  Commission  gave 
temporary  approval  to  Rules  805  and  806 
for  a  six-month  period. 


*  Se«  aote  2.  aupra. 
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Subsequently,  the  Exchange  requested 
that  the  Commission  extend  the 
effectiveness  of  Rules  806  and  808  for  an 
additional  nine  months,  ending  on 
January  31. 1991.  In  the  order  approving 
the  nine-Bionth  extension  of  these 
rules,*  the  Commission  indicated  that 
the  Exchange  should  continue  to  assess 
the  NYSE's  basket  market  Further,  the 
Commission  stated  that  by  December  1. 
1990,  the  Exchange  should  file  a  report 
detailing  the  NYSE's  experience 
regarding  the  trading  of  baskets  and 
should  file  a  proposed  rule  change  with 
the  Commission  either  revising  Rules 
805  and  806  or  extending  the 
effectiveness  of  the  rules  for  a  fiulfaer 
pilot  period 

Subsequently,  the  Exchange  submitted 
a  report  to  the  Commission,  pursuant  to 
the  Commission's  request  as  set  forth 
above,  which  detailed  the  NYSE's 
experience  regarding  market  basket 
trading  during  the  period  from  October. 
1969  to  December.  1990.*  According  to 
the  report  volume  in  basket  trading  was 
continued  to  be  low,  particulariy  over 
the  past  several  months.  In  light  of  this 
low  trading  activity  in  baskets,  the 
Exchange  is  requesting  that  the 
Commissioa  extend  the  effectiveness  of 
the  current  rules  for  six  months  so  that 
additional  market  experience  can  be 
gained. 

Statutory  Basis.  The  basis  under  the 
Act  for  this  proposed  rule  change  is 
section  6(bX5).  which  requires  that  rules 
of  the  Exchange  be  desi^ied  to  prevent 
fraudulent  and  maniptilative  acts  and 
practices,  to  promote  Just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and.  bi  general,  to  protect  investors  and 
the  public  interest 

B.  Self-Regulatory  Organization  'a 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rale  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ttie  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  writtten  comments  on  the 
proposed  rule  change. 


in.  SettdtatioB  of 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  SUvet  NW.. 
Washington.  DC  20549.  Copies  of  die 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commtmications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  frtim  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Sti«et  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  NYSE.  All  submissions  should  refer 
to  File  No.  SR-4«lYSE-91-06  and  should 
be  submitted  by  February  27, 1991. 

IV.  Commission's  Ffadtngs  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rok  Change 

After  careful  consideration,  the 
Commission  has  determined  that  the 
proposed  rule  change  to  extend  the 
effectiveness  of  NYSE  Rules  805  and  806 
imtil  July  31, 1991  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exdiange.*  In 
particular,  the  Commission  believes  that 
the  proposed  rule  change  is  consistent 
with  the  section  0(b)(5)  requirement  that 
an  exchange  have  rules  that  are 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest 

The  proposed  extension  of 
effectivenets  of  Rule  805  will  permit  the 
Exchange  to  continue  allowing  baskets 
to  trade  under  a  regime  of  strict  price 
and  time  priority,  with  no  distinction 
between  proprietary  and  customer 
orders.  The  Commission  believes  that  in 
light  of  the  low  basket  volume  to  date, 
the  Exchange  should  be  able  to  continue 
employing  rules  of  time  and  price 
priority  in  order  to  provide  an  incentive 


«  See  Secwttiaa  Exchange  Act  Releaae  Na  27905 
(April  3a  080).  S6  FR  18133  (order  approving  File 
Na  Sa-MVSB-OO-SSV 

*  See  lattarboM  famaa  B^Baek.  Saokir  Vice 
President  aad  Seoetaiy.  NYSE  to  Howard  Kramer. 
Asalataal  Onclac.  Dtviatai  of  Market  ReguktOoa. 
SEC.  dated  (anuary  14.  ISM. 


■  In  additioiv  the  CommJaetott  has  iseaed  an  order 
wiiich  exteada  the  Exchange's  exeraplioii  from 
reporting  IraaaactiMia  in  reported  seciiritiee  aad 
diasewinatiiig  oa  >cowafitldalad  >>aaia  the  total 
trading  vohime  ior  each  oaaafooaat  slock  in  basket 
transacdoas.  parsaaal  to  Rale  llAa3-l  andar  the 
Act  Ihroagb  V^  31. 19»l.  Sae  SecarHiee  Exchange 
Act  Release  No.  28841  (January  3V  1991). 


that  may  attract  opetairs  capital  to  the 
basket  market  Accordingly,  the 
Commission  has  determined  to  approve 
an  extension  of  the  effectiveness  of  Rule 
605  on  a  temporary  six-month  basis. 

The  proposed  extension  of 
effectiveness  of  Rtde  806  wiU  permit  the 
Exchange  to  continue  allowing  only 
CBMMs  to  effect  proprietary  cross 
transactions.  While  the  Conunission 
remains  concerned  about  the  anti- 
competitive limitations  on  proprietary 
trading  contained  in  Rule  806,  the 
Commission  beBevee  that  ■  six-month 
extension  of  the  effectiveness  of  the  rule 
is  consistent  with  the  Act.  As  with  the 
extension  of  Rule  8(K,  the  low  basket 
volume  to  date  justifies  the  continuation 
of  Rule  806  as  structured  in  order  to 
attract  upstairs  maricet-maUng 
participation  to  the  basket  market 
Accordingly,  the  Commission  has 
determined  to  approve,  on  a  temporary 
six-month  basis,  an  extension  of  the 
effectiveness  of  the  NYSE's  limitations 
on  proprietary  trading  contained  in  Rule 
806.  ff  during  the  next  six  months, 
however,  baskets  become  actively 
traded,  no  artificial  market-making 
incentives  should  be  necessary  and  the 
Commission  would  expect  the  NYSE  to 
revise  its  rules  to  permit  basket  trading 
and  facilitation  by  all  member  firms. 

Because  trading  volume  in  the  baskets 
has  remained  kiwer  than  previously 
anticipated,  the  Commission  believes  an 
extension  of  NYSE  Rules  805  and  806 
until  July  31. 1991  would  provide  the 
Exchange  with  adequate  time  to 
evaluate  the  effects  of  basket  trading  on 
the  market  The  Commission,  however, 
expects  that  during  die  extended  time 
period  of  six  months,  the  Exchange  will 
continue  to  assess  the  NYSE's  basket 
mai4cet  The  Commission  also  expects 
that  by  June  1 1991  the  Exchange  will 
file  a  repm  detailing  die  NYSE's 
experience  regarding  the  trading  of 
baskets. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtiedi  day  after  the  date  ot 
publication  of  notice  of  filing  thereof  in 
order  that  the  Exchange  members  may 
continue  their  current  order  priority  and 
precedence  and  proprietary  facilitation 
procedures  for  basket  trading  without 
disruption.  In  addition,  accelerated 
approval  is  necessary  because  the 
effectiveness  of  the  rules  expires  on 
January  31, 1991.  Finally,  the 
Commission  did  not  receive  any 
comments  on  its  prior  approval  of  an 
extension  of  Rules  805  and  606. 

It  is  therefore  ordered,  pursuant  to 
section  19(bK2)  ^  of  the  Act,  that  the 


*  15  U.S.C.  7SB(bM2)  (19SS). 
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proposed  rule  change  be,  and  hereby  is, 
approved  for  a  six-month  period  ending 
on  July  31, 1901. 

For  the  Commiulon,  by  the  Diviiion  of 
Maritet  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  January  »,  1901. 
Margaret  H.  McPariaad, 
Deputy  Secretary. 
IFR  Doc  91-2812  Filed  a-«-«l:  8:45  am] 


(RaL  Na  SMSe;  ne  No.  SR-OCC-MHM] 

8«iMtagutatory  OrganliatiotM;  Tlw 
OpUoiw  CtoMlng  Corponrtlon;  Ontor 
ApprovhiQ  s  PropoMd  RutoCtMnQC  to 
Pwiiilt  tiM  Um  of  An  On  Ino  Roport 
Inpuiry  Systoni  on  a  PHot  Batia 

January  29, 1991. 

On  August  a,  1990,  The  Options 
Qearing  Corporation  ("OCC)  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a  proposed 
rule  change  (File  No.  9l-OCC-9(>-0e) 
pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  The  proposal  would  establish 
an  on-line  report  inquiry  capability  for 
OCCs  clearing  members.  Notice  of  the 
proposal  was  published  in  the  Federal 
Register  on  September  21, 1990.*  No 
comments  were  received.  This  order 
approves  the  proposal  on  a  pilot  basis 
until  December  31, 1991. 

L  Descriptiaii 

The  proposed  rule  change  will 
estabhsh  a  pilot  program  for  an 
enhancement  to  OCCs  Clearing 
Management  and  Control  System  ("C/ 
MACS")*  which  will  permit  OCCs 
clearing  members  to  access  their 
clearing  reports  directly  from  OCCs 
databases;  *  amend  OCCs  By-laws  to 
clarify  OCCs  responsibilities  regarding 
clearing  member  reports;  and  make 
other  conforming  changes  to  OCCs 
Rules  to  reflect  die  avedlability  of  the 
on-line  service.  OCC  initially  plans  to 
offer  this  service  to  21  members,  11  of 


•  17  CFR  nU0-S(aN12)  (1080). 
>  18  VJ&.C  7ai(b)  (19SB). 

'  SacvritlM  IxciiaiBi*  Act  IteiMM  Na  28433 
(SnitemtMr  14. 1880).  S8  Pit  38887. 

•  C/MACS  it  Iha  tyitMi  thrat^h  which  OCC  and 
it*  daaring  aw ban  nmminiiiicala  data  concernlns 
optloii  oontracta  and  ralatad  obtitaUon*.  Cumntiy, 
OCC  daarini  mmaben  aaa  C/MACS  to 
oommnalcala  to  OCC  amoag  other  thing*,  axarci** 
notioe*  and  poaitian  ad)wtnieni*.  bi  1888.  the 
Cotamiaaiaa  approved  chanse*  to  OCC  ruia*  that 
lequiie  OCC  daartns  OMmbar  to  ua*  C/MAC8.  5^ 
Sacuritle*  Exchaof*  Act  Raiaaaa  No.  27130  (Angnat 
11, 1888).  M  FR  S427S  (Aaguat  IS.  1888). 

•  OCC  will  provide  on-Una  accaa*  to  over  86 
daering  report*  induding  the  Dally  Margin  Raport 
and  a  report  containing  the  Daily  Poaition  Sutement 
and  the  Daily  Margin  Sutement 


which  will  access  the  service  through 
direct  computer-to-computer  linkage 
with  OCC  The  remaining  members  will 
have  dial  up  access  to  the  service 
through  computer  terminals  located  in 
the  clearing  members'  offices. 

The  proposal  will  allow  clearing 
members  to  access  clearing  reports 
directly  from  OCC  through  their  existing 
C/MACS  equipment.  Clearing  members 
will  be  able  to  search  and  analyze 
reports  electronically.  OCC  will  make 
available  to  electing  clearing  members, 
in  electronic  form,  access  to  reports 
bom  the  clearing  member's  most  recent 
trade  activity  date,  and  reports  from  the 
clearing  member's  second  most  recent 
trade  activity  date  throughout  the 
business  day.*  Access  to  the  on-line 
system  will  be  restricted  by  the  existing 
access  security  OCC  uses  to  limit  access 
to  C/MACS. 

OCC  will  make  the  reports  available 
through  its  on-line  system  at 
approximately  2  a.m.  In  the  event  of  a 
temporary  interruption  in  the  system, 
OCC  will  notify  clearing  members, 
through  C/MACS.  that  the  system  is 
temporarily  unavailable.  If  OCC  is 
unable  to  provide  the  reports  through  C/ 
MACS  by  e  a.m.,  OCC  will  deliver  tiie 
reports  to  members  who  have  elected  to 
use  the  electronic  reporting  service  by 
other  means  including  facsimile 
transmission  or  distribution  in  paper  to 
the  clearing  member's  locked  box.* 

For  clearing  members  who  elect  to 
rely  on  the  on-line  access,  OCC  will 
discontinue  sending  hard  copy  reports  to 
that  member,  except  to  the  extent  the 
reports  are  necessary  to  perfect  OCCs 
issuer's  liens.^  Under  the  proposed  rule 
change,  OCC  will  amend  its  By-laws 
and  Rules  to  reflect  that  OCCs 
obligation  to  provide  reports  to  clearing 
members  is  fulfilled  at  the  time  OCC 
makes  the  reports  available  in  OCCs 
database  for  those  member's  who  elect 
to  discontinue  receipt  of  hard  copy 


*  OCC  currently  diatrlbuta*  hard  copy  report*  to 
it*  clearing  nemtMre.  The  hard  coplaa  are  depoaited 
bi  tha  clearing  member*'  locked  boxe*  no  leter  than 
8  ajn.  each  day. 

*  Under  OCC  rule*,  delivary  to  the  clearing 
meinber't  locked  box  i*  deemed  to  be  delivery  to 
the  clearing  member. 

'  Requirementa  of  commercial  law  mandate  that 
for  an  iMuer**  lien  to  be  valid,  the  right  of  the  i**iier 
to  the  lien  meat  be  noted  on  tha  tecurltlea 
oertiflcete.  If  the  aecurltiea  are  oncertiflceted.  In 
order  for  the  iaauer**  lien  to  be  valid,  evidence 
thereof  muit  be  notated  in  the  "Initial  tranMction 
atatement"  aenl  to  the  purchater  or  the  registered 
owner  or  pledgae.  Beceuae  not  all  itatea  have 
adopted  the*e  commercial  law  proviaiona,  OCC  will 
oontlnue  to  laau*  the  "Inltiel  treneecHon  (tatament" 
oonUining  a  notation  of  OCC*  Uaa  OCC  alao  will 
peffeel  Ita  ban  by  filing  the  Uen  at  tha  appropriate 
•lata  ofDca  In  the  detrtor**  prindpte  place  of 
bualneaa.  Sae  Uniform  Commerciel  code.  Art.  VOL 
•ectUm  S-103. 


reports.  In  addition,  OCC  will  maintain 
adequate  audit  trails  that  will  verify 
when  the  reports  were  made  available, 
who  accessed  the  reports,  and  the  time 
the  reports  were  accessed  to  provide 
OCC  with  assurance  that  the  reports 
were  delivered  in  a  timely  manner. 
Moreover,  OCC  will  continue  to  provide 
hard  copy  reports  to  clearing  member 
who  elect  to  continue  to  receive  hard 
copy  reports,  regardless  of  whether  the 
member  participates  in  the  on-line  pilot. 

Finally,  the  proposal  will  add  two  new 
supplemental  agreements  for  OCC 
services.  The  agreements  will  specify 
the  contractual  terms  for  use  of  the  on- 
line capability.  The  first  supplemental 
agreement  provides  guidelines  for 
accessing  the  on-line  service.  The 
respective  rights  and  responsibilities  of 
OCC  and  the  clearing  member  whose 
reports  will  be  obtained  are  specified  in 
the  agreement.  The  second  supplemental 
agreement  is  an  agreement  between 
C)CC  and  the  managing  clearing  member  ^ 
that  the  managing  clearing  member  may  ' 
use  the  system  tmder  a  facilities 
management  agreement.* 

Pursuant  to  the  first  supplemental 
agreement,  OCC  will  be  liable  to  its 
clearing  members  for  damages  that 
result  from  OCCs  negligence.  OCC 
represents  that  it  will  be  subject  to  an 
ordinary  negligence  standard  of  care 
with  respect  to  the  functions  provided 
by  the  on-line  service.*  OCC  will  not  be 
liable  for  any  failure  of  the  managing 
clearing  member  to  use  alternate 
procedures  in  the  event  the  on-line 
system  is  inaccessible. 

n.  Discussion 

The  Commission  believes  OCCs 
proposed  rule  change  is  consistent  with 
the  Act.  In  particular,  the  proposal  is 
consistent  with  section  l7A(b)(3)(F)  of 
the  Act  which,  among  other  things, 
requires  that  a  clearing  agency  be  so 
organized  and  that  its  rules  be  designed 
to  promote  the  prompt  and  accurate 
clearance  and  settiement  of  securities 
transactions  for  which  it  is  responsible. 
The  proposed  on-line  system  should 
significanUy  speed  up  securities 
processing,  reduce  paper  processing, 
and  reduce  the  need  for  hard  copy 
reports,  thus  reducing  the  delays  in 
receiving  data. 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  clearing 
agencies  be  so  designed  to  assure  the 


■  Kg.,  deeriag  meml>er  A  (the  menaging  clearing 
member)  will  acceaa  OCC'*  on-line  report  Inquiry 
*y*tem  to  obtain  report*,  notice*  and  other  Item*  on 
tMhalf  of  clearing  member  B  (the  managed  deering 
member). 

*  Rg..  tha  (tendard  of  care  with  re*pe«t  to  the  on- 
line tervlce  1*  ordinary  negligence. 
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safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
the  proposal'is  consistent  with  tiiis 
requirement  for  three  reasons.  First, 
OCC  has  taken  appropriate  precautions 
to  preserve  and  perfect  its  lien  over  loi^ 
options.  OCC  will  continue  to  print  and 
deliver  to  members  the  reports 
necessary  to  perfect  OCCs  issuer's  hen 
over  such  securities.  Second.  OCC  has 
designed  security  procedures  to  prevent 
unauthorised  access  to  clearing  member 
reports.*"  Finally,  OCC  has  develt^ed 
audit  trails  and  contingencies  to  protect 
against  disruption  to  clearing  members 
if  reports  are  not  accessible  on  a  timely 
basis  to  OCC  members.  Thus,  the 
Commission  believes  that  OCCs 
practice  to  continue  to  print  and  deUver 
to  members  reports  necessary  to  perfect 
its  issuer's  Hen,  and  OCCs  system  of 
access  controls  are  adequately  designed 
to  assure  the  safeguarding  of  securities 
and  funds  in  its  custody  or  control  or  for 
which  it  is  responsiUe. 

The  Commission  believes  that  OCCs 
proposal  is  consistent  with  section 
17A(aKl)(C).  Under  this  section,  clearing 
agencies  are  encoiuaged  to  employ 
"new  data  processing  and 
communications  techniques"  that 
"create  the  opportunity  for  more 
efficient,  effective  and  safe  procedures 
for  clearance  and  settlement"  In  this 
regard,  OCCs  proposed  rule  change  will 
employ  electronic  communication  of 
cturent  information  regarding  dearing 
member  transactions.  The  Commission 
believes  that  OCCs  proposal  is  well 
designed  to  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  encourages 
the  use  of  automation  techniques 
consistent  with  the  Act. 

m.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  preliminarily  finds  that  the 
proposed  rale  change  is  consistent  with 
section  17A  of  die  Act. 

It  is  therefore  ordered  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-OCC-90-08] 
be,  and  hereby  is.  approved  on  a  pilot 
basis  until  December  31, 1991. 

For  the  Coramiation.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFMandL 

Deputy  Secretary. 

(FR  Doc.  91-2813  Filed  2-^-91;  8:45  am] 


(Rat.  Na  34-28834;  FN*  No.  811-mtX  ••- 
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SoM-Regulitory  Organiiattons; 
Philadelphia  Stock  Exchange,  tnc^ 
Order  PartiaHy  Approvino  Propoeed 
Rule  Change  Relating  to  Ctuutgee  or 
Cofrecttons  to  Material  TerriM  of  a 
Cleared  Trade 

lannary  29, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  the  Philadelphia 
Stock  Exchange.  Ina  ("PHLX "  or 
"Exchange")  filed  tvith  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
which,  among  other  things,  would  clarify 
an  Exchange  Options  Floor  Advice 
Procedure  ("OFPA"  or  "Procedure") 
relating  to  changes  or  corrections  to 
material  terms  of  a  cleared  options 
trade.  The  proposal  was  published  for 
comment  in  the  Federal  Register.  ^  The 
Commission  did  not  receive  any 
comments  relating  to  the  proposal.*  The 
Commission  is  approving  that  portion  of 
the  proposal  as  described  below.* 

The  proposal  makes  amendments  to 
OFPA  F-5:  Changes  or  Corrections  to 
Mcterial  Terms  of  a  Cleared  Trade. 
Upon  execution  of  an  options  trade  on 
the  PHLX,  each  party  to  die  trade  (i.e.. 
the  clearing  members)  must  submit  to 
the  Exchange  certain  informatioa 
regarding  the  trade,  induding,  among 
other  things,  trade  partidpants. 
underlying  security,  number  of 
contracts,  series,  dass,  and  for  whom 
the  transaction  was  effected.  The 
Exchange,  in  turn,  distributes  to  the 
purchasing  and  selling  members  a  trade 
report  containing  &e  trade  information. 
The  members  are  obligated  to  verify  the 
information  shown  on  the  report  and 
reconcile  all  uncompared  or  unmatched 
ti'ades.  OFPA  F-5  permits  PHLX 
members  to  change  jointly  any  material 


**  SeoviHee  Bmhenge  Act  Releeee  No.  27130 
(Auguatll  t88ns«PR»t270(AuguelU.n8B). 


■  Securitie*  Exchange  Act  Releaae  No.  28S8S 
(October  22. 1090)  56  FR  4342& 

■  Tha  PHLX  filed  with  the  Commisaion  an 
amendment  to  the  proposal  on  January  22,  isn.  The 
amendment  cUrifie*  lanyiag*  u  OFPA  F-6  relating 
to  the  ability  of  a  party  to  a  tranaaction  to  make  a 
change  in  the  abaaoca  of  the  oontta  parly.  Becauae 
the  amendment  doe*  not  »utMtantlvely  change  the 
proposed  rule  change,  the  ComaUeeioti  i*  net 
publishing  the  amendment  for  comment  See  letter 
from  Ricki  CkxxlatelB.  Law  detk.  PIflJC  to  Joaeph 
a  McOonakt  Jr..  Attotaey.  CooMaiaaioa  dated 
January  22. 1991. 

*  The  propoaal  alao  contain*  changea  relating  to 
an  OFPA  regarding  trading  from  off-Aoor  by  a 
registered  optiona  trader  to  ensure  that  the 
Prmeouie  ia  conaisteut  with  propoeed  amendments 
to  the  Exehaa^e'a  optiona  priori^  awi  parity  rela. 
Rule  1014.  conUined  In  PileNe.  8it-niLX-ao-21. 
Since  the  ptopeaed  rule  change  8it-l>HLX-80.n  ha* 
not  been  approved  by  the  Commlaalon.  this  Order 
doe*  not  appreire  that  portion  of  proposed  rule 
chaa«*  SR-fHLX-SO-Sa 


term  of  deared  trades  upon  the 
submission  of  a  correction  sheet.  The 
Exdiange  then  forwards  the  compared 
trade  iriormation  to  the  Options 
Clearing  Corporation  for  further 
processing  and  settlement. 

Currentiy,  OFPA  F-5  provides  that 
trade  correction  submissions  by 
members  which  change  material  terms 
of  a  transaction  (such  as  security,  price, 
volume,  series,  and  class)  must  be 
signed  by  all  parties  to  the  transaction 
and  by  a  representative  of  the  specialist 
imit  and/or  assigned  stirveillance  staff. 
The  proposal  makes  three  modifications 
to  the  Procedure.  Rrst,  the  proposal 
expands  the  hst  of  material  corrections 
to  include  a  change  from  customer  to 
firm  participation.  Second,  the  prtrposal 
requires  that  the  correction  sheet 
subnussion  must  be  signed  by  a 
representative  of  the  spedalist  unit  and 
not,  in  addition  to,  or  in  the  alternative 
by,  an  assigned  surveillance  staff 
person.  Finally,  the  proposal  provides 
that  if  one  of  the  parties  to  the 
transaction  is  not  present  at  the  time  the 
trade  is  being  resolved,  the  other  party 
may  change  or  correct  the  trade 
unilaterally,  provided  that  a  surveillance 
staff  signature  is  obtained  to 
acknowledge  the  missing  party's 
absence.  Such  a  signature,  however, 
does  not  reUeve  any  party  to  the  trade  of 
liabihty  in  comection  with  the  change. 

The  Commission  finds  that  the 
proposed  nik  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular  section  6.* 
Specifically,  as  discussed  below,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(S) 
of  the  Act  because  it  will  promote  the 
mechanism  of  a  free  and  open  market, 
protect  investors  and  promote  the  public 
interest,  and  foster  cooperation  and 
coordination  with  persons  engaged  in 
clearing  and  settling  transactions  in 
securities. 

The  proposal  will  enhance  the  ability 
of  the  Exchange  to  surveil  its  members. 
By  requiring  both  parties  to  a 
transaction  and  a  representative  of  the 
specialist's  imit  to  sign  a  change  in 
partidpation  from  customer  to  firm,  the 
Exchange  can  better  trace  an 
inappropriate  change  in  priority. 
Moreover,  the  proposal  will  make  the 
trade  comparison  process  more  effident 
by  allowing  a  party  to  correct  an 
obvious  error  on  the  trade  date  instead 
of  waiting  until  the  next  morning.  The 
provision  for  inappropriate  unilat^^ 
changes  minimizes  any  concern 


*  lSU.S.C78f(1fl8Q. 
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regarding  erroneous  changes  because 
the  Exchange  surveillance  staff  will  be 
monitoring  the  changes  and  the  contra 
party  can  later  contest  the  change 
informally  with  the  other  side  or 
formally  through  the  Exchange.  Finally, 
the  surveillance  staffs  acknowledgment 
of  a  party's  absence  to  a  change  will  not 
prevent  the  changing  party  from  being 
responsible  for  the  diange.  The  effect  of 
the  proposal  is  to  make  clearing 
members  accountable  for  their  actions 
when  making  unilateral  changes  or 
corrections  to  trade  information  during 
the  comparison  process. 

/( ia  thenfon  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  (SR-PHLX-00-28) 
is  approved  with  respect  to  the  portion 
regarding  OFPA  P-6. 

For  the  Coministioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaral  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc  91-2814  Piled  »-8-«l:  8:45  am] 


DEPARTMENT  OF  STATE 

Offle*  Of  tfM  Sacrttary 
[PuMe  Nodoe  1333] 

Cartmcatlow  Undf  Sactfon  726(b)  of 

Davalopmant  Act  of  1981;  CtMa 

Pursuant  to  section  72e(b)  of  the 
International  Security  and  Development 
Act  of  1981  ("the  Act")  and  section  1- 
20l[a)[20]  of  ExecuUve  Order  12163,  as 
amended,  "I  hereby  certify  that:  (A)  The 
Government  of  Chile  has  made 
significant  progress  in  complying  with 
internationally  recognized  principles  of 
human  rights;  (B)  the  provision  of  the 
assistance,  articles  and  services 
described  in  provisions  (l)-(4)  of  section 
728(b]  of  the  Act  to  Chile  is  in  the 
national  interest  of  the  United  States; 
and  (C)  the  Government  of  Chile  is  not 
aiding  or  abetting  international 
terrorism  and  has  taken  appropriate 
steps  to  cooperate  to  bring  to  justice  by 
all  legal  means  available  in  the  United 
States  or  Chile  those  indicted  by  a 
United  States  grand  }ury  in  connection 
with  the  murders  of  Orlando  Letelier 
and  Ronni  MofTitt. 

Dated:  Septeint>er  3a  199a 
lamaa  A.  Bakar  m. 
Secretary  of  Stale. 
[FR  Doc  91-2715  Filed  2-5-91;  8:45  am] 


•  IS  US.C  78t(b)  (1882). 

•  17  Cni  20IUO-3(aMl2)  (1980). 


(PuMeNotlee  13341 

umtad  Stataa  Organiation  for  tha 
iiuafiiaiionai  laiagrapn  ana  laiapnotM 
Conaultatlva  Commlttaa  (CCITT); 
ShKfy  Group  D  Maating 

The  Department  of  State  announces 
that  Study  Croup  D  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on  March 
5, 1991  in  room  1107  and  on  April  16,  ^ 
1991  in  room  1105  from  10  a.m.  to  5  p.m., 
Department  of  State,  2201  C  Street.  NW.. 
Washington.  DC  20520. 

The  purpose  of  the  meetings  will  be  to 
prepare  US  contributions  for  the  meeting 
of  Study  Group  VIII,  March  18-27, 1991, 
and  consider  contributions  for  Study 
Group  XVII,  April  29, 1991.  Nominations 
for  delegations  to  Study  Group  XVII, 
and  report  on  the  work  of  the  MHS  MD 
Group  will  be  considered.  Any  other 
business  within  the  scope  of  Study 
Group  D  may  also  be  raised  and 
considered. 

Members  of  the  general  public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  Office  of  Gary  Fereno, 
Department  of  State.  202-647-2592  (fax 
202-647-7407).  The  above  includes 
government  and  non-government 
attendees.  Notification  should  include 
Date  of  Birth  and  Social  Security 
Number.  All  attendees  must  use  the  C 
Street  entrance. 

Dated:  January  24, 1991. 
Bar!  8.  Barfaely, 

Director,  Telecommunications  and 
Information  Standards,  Chairman,  US. 
CCITT  National  Committee. 
[FR  Do&  91-2718  Filed  2-5-91: 8:45  am] 

MUMQ  COOK  47W-e7-« 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Invaatmant  Policy  Advfaory 
Commlttaa,  Sarvicaa  Policy  Advlaory 
Commlttaa;  Maatings  and 
Datarmlnation  of  Cloalng  of  Maatlnga 

The  meeting  of  the  Investment  Policy 
Advisory  Committee  (INPAC)  to  be  held 
Thursday,  February  7, 1991  in 
Washington.  DC,  from  10  a.m.  to  12  p.m. 
and  the  Services  Policy  Advisory 
Committee  (SPAC)  to  be  held  Thursday, 


February  28, 1991  in  Washington,  DC, 
from  2  p.m.  to  5  p.m.,  will  include  the 
development,  review  and  discussion  of 
current  issues  which  influence  the  trade 
policy  of  the  United  States.  Pursuant  to 
section  2155(f)(2)  of  title  19  of  the  United 
States  Code.  I  have  determined  that 
these  meetings  will  be  concerned  with 
matters  the  disclosures  of  which  would 
seriously  compromise  the  Government's 
negotiating  objectives  or  bargaining 
positions. 

Additional  information  can  be 
obtained  by  contacting  Mollie  Van 
Heuven,  Director,  Office  of  Private 
Sector  Liaison,  Office  of  the  United 
States  Trade  Representative,  Executive 
Office  of  the  President,  Washington,  DC 
20506. 

Caiia  AHills. 

United  States  Trade  Representative. 
[FR  Doc  91-2753  Filed  2-5-«l:  6:45  am] 
HLLum  coot  ano-ei^ 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

Indax  of  Adminlatrator'a  Dadalona  and 
Ordara  hi  Civil  Panalty  Actiona; 
Publication 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  publication. 

tUMMARV.  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisioris 
and  orders  in  civil  penalty  cases.  The 
FAA  is  publishing  an  index  by  order 
number,  a  subject-matter  index,  and 
case  digests  that  contain  identifying 
information  about  the  final  decisions 
and  orders  issued  by  the  Administrator. 
These  indexes  and  digests  will  increase 
the  public's  awareness  of  the 
Administrator's  decisions  and  orders 
and  will  assist  litigants  and 
practitioners  in  their  research  and    ■ 
review  of  decisions  and  orders  that  may 
have  precedential  value  in  a  particular 
civil  penalty  action.  Publication  of  the 
index  by  order  number  ensures  that  the 
agency  is  in  compliance  with  statutory 
indexing  requirements. 
FOR  RiirrmR  information  contact: 
James  S.  Dillman,  Assistant  Chief 
Counsel  for  Litigation  (AGC-400), 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591:  telephone  (202) 
287-3661. 
SUPPLEMENTARY  INFORMATION:  The 

Administrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
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copying  current  indexes  that  contain 
identifying  information  as  to  those 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552(a)(2).  In  a 
notice  issued  on  July  11, 1990.  and 
published  in  the  Federal  Register  (55  FR 
29148:  July  17, 1990),  the  FAA  announced 
the  public  availability  of  several  indexes 
and  summaries  that  provide  identifying 
information  about  the  final  decisions 
and  orders  issued  by  the  Administrator 
pursuant  to  the  FAA's  civil  penalty 
assessment  authority  and  the  rules  of 
practice  governing  hearings  and  appeals 
of  civil  penalty  actions.  14  CFR  part  13, 
subpart  G.  The  FAA  maintains  an  index 
of  the  Administrator's  decisions  and 
orders  in  civil  penalty  actions  organized 
by  order  number  and  containing 
identifying  information  about  each 
decision  or  order.  The  FAA  also 
maintains  a  subject-matter  index,  and 
digests  organized  by  order  number  of 
the  Administrator's  final  decisions  and 
orders  in  civil  penalty  cases.  In  a  notice 
issued  on  October  26. 1990,  the  FAA 
published  the  indexes  and  digests  herein 
described  for  all  decisions  and  orders 


Order  No.  (service  date) 


issued  by  the  Administrator  through 
September  30, 1990.  55  FR  45984; 
October  31. 1990.  The  FAA  announced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  and 
digests  on  a  quarterly  basis.  (Only  the 
subject-matter  index  will  be  published 
cumulatively.  Both  the  order  number 
index  and  the  digests  will  be  non- 
cumulative. 

As  noted  at  the  begiiming  of  each  of 
these  documents,  these  indexes  and 
digests  do  not  constitute  legal  authority, 
and  should  not  be  cited  or  relied  upon 
as  such.  The  indexes  and  digests  are  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context.  The 
Administrator's  final  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  all  FAA  legal  offices.  (The 
addresses  of  the  FAA  legal  offices  are 
listed  at  the  end  of  this  notice.) 


The  index  arranged  by  order  number 
lists  the  service  date,  the  name  and 
docket  number  of  the  case,  and  the 
regulations  that  were  discussed  in  each 
of  the  Administrator's  final  decisions 
and  orders.  That  index,  which  appears 
below  lists  all  final  decisions  and  orders 
issued  by  the  Administrator  from 
October  1, 1990  through  December  31, 
1990.  The  FAA  wrill  publish 
noncumulative  supplements  to  this  list 
on  a  quarterly  basis  (e.g.,  in  January. 
April,  July,  and  October  of  each  year). 

Civil  Penalty  Actions — ^Decisions  Issued 
by  Administrator 

Index  by  Order  Number 

(Current  as  of  December  31. 1990) 

This  index  does  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  This  index  is  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 


90-31 
90-32 
90-33 
90-34 
90-35 
90-36 
00-37 
00-36 
90-30 
00-40 
90-41 
90-42 
90-43 


(10/4/90) ... 
(10/4/00)  .„ 
(10/11/90). 
(10/16/00). 
(10/16/90). 
(10/23/90). 
(11/7/90)... 
(11/7/90).- 
(11/7/90)._ 
(11/14/00).. 
(11/14/90).. 
(11/27/90)- 
(12/24/90).. 


Name  and  docket  No 


John  J.  Carroll.  CP80NE0285 

Continental  Airlines,  CP8eNE0036. 

Eddie  L  Cato,  CP89SO039e 

DavW  D.  Adams.  CP89AL0384. 
Patrida  0.  Adams.  CP89NM0383 


SkfweaX  Airiines,  CP89NM0356.. 

Norttiwest  Airimes,  CP89AL0291 

Continental  Airlines,  CP89NE0036...„ 

BevI  Hart  CP89SW0455. „.. 

Westair  Commuter.  CP89SP0344 

Westair  Commuter.  CP89SP0341  „.... 

John  J.  Carroll.  CP89NE0285 

Bartjara  J.  Waddell.  CP89SO0321  „„. 


Regulations  discussed  (14  CFR) 


13.234(f). 
13.234(f). 
107.21(a)(1). 

13.233(d)(2). 

13.16(a)(1)-(4);  108.13(a);  Part  191. 
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The  digests  of  the  Administrator's 
final  decisions  and  orders  are  arranged 
by  order  ntimber,  and  briefly  summarize 
key  points  of  the  decision.  The  following 
compilation  of  digests  includes  all  Bnal 
decisions  and  orders  issued  by  the 
Administrator  bom  October  1. 1990 
through  December  31, 199a  The  FAA 
will  publish  noncumulative  supplements 
to  this  compilation  on  a  quarteriy  basis 
(e.g.  January,  April  July,  and  October  of 
each  year). 

Qvil  Penalty  Case  Dedsions 

Digests 

(Current  as  of  December  31, 1990) 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  stich.  These  digests  are 
not  intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  fiill  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 

In  the  Matter  of:  Barbara ).  Waddell 

[Order  Na  aO-26  (10/11/90JJ 

Respondent  submitted  her  carry-on 
bag  for  x-ray  screening:  the  bag 
contained  an  unloaded  revolver. 
Respondent  introduced  evidence  at  the 
hearing  that  the  gun  was  inoperative, 
and  Complainant  did  not  refute  that 
evidence.  Respondent  appealed  from  the 
oral  initial  decision  of  the  ALJ  in  which 
the  ALJ  found  that  Respondent  violated 
49  U.S.C.  App.  1471{d)  and  14  CFR 
107.21(a)  and  sustained  the  $1000  civil 
penalty  sought  in  the  complaint 

Respondent  argued  on  appeal  that  the 
ALJ  was  in  error  when  he  found  that  an 
inoperative  gun.  whidi  Respondent 
forgot  was  in  her  bag  and  which  had  no 
intention  of  using,  was  a  "deadly  or 
dangerous  weapoa" 

Deadly  or  Dangerous  Weapon 

The  Administrator  holds  that  the  term 
"deadly  or  dangerous  weapon"  must  be 
construed  to  include  those  weapons 
which  could  appear  capable  of  inflicting 
grave  physical  injuries.  In  cases  such  as 
this  one,  it  is  simply  fortuitous  that  the 
gim  actually  is  inoperative.  Unless  a  gun 
is  obviously  incapable  of  inflicting 
physical  harm,  even  sudi  an  inoperative 
gun  could  be  used  to  attempt  to  hijack 
an  aircraft 


Intent  To  Carry  or  Use  a  Weapon 

The  Administrator  holds  that  intent  to 
bring  a  gun  on  board  an  aircraft  and 
intent  to  use  a  gtm  in  a  menacing 
fashion  are  not  elements  of  a  violation 
of  49  U.S.C  App.  1471(d)  and  14  CFR 
107.21. 

Presumption  That  a  Gim  Is  a  Deadly  or 
Dangerous  Weapon 

Cims  are  prestmiptively  deadly  or 
dangerous  weapons  imder  40  U.S.C 
App.  1471(d)  and  those  sections  of  the 
FAR  in  which  that  term  is  used. 
Ordinarily,  Complainant  could  sustain 
its  btirden  of  proof  simply  by 
introducing  evidence  that  the  gun  was 
foimd  Onoe  a  respondent  rebuts  the 
presumption  that  the  gun  is  actually 
capable  of  firing,  then  it  becomes 
necessary  for  Complainant  to  prove  that 
the  gun  either  is  capable  of  firing  or  that 
it  at  least  appears  to  be  operative. 

The  Adniinistrator  holds  that 
Complainant  was  obligated  either  to 
refute  Respondent's  evidence  that  the 
gun  was  inoperative  or  to  demonstrate 
that  the  gun  at  least  appeared  menacing 
enough  to  be  considered  deadly  or 
dangerous.  Complainant  neither 
contested  Respondent's  position  that  it 
was  an  inoperative  weapon  nor 
introduced  any  evidence  that  it  could 
appear  capable  of  firing  to  a  reasonable 
person.  The  Administrator  holds  that 
Complainant  failed  to  sustain  its  burden 
of  proof  and  reverses  the  ALf  s  oral 
initial  decision. 

In  the  Matter  of:  Ludous  Laken  Gabbert 
Order  No.  90-27  (lO/ll/Oiq 

The  ALJ  found  Respondent  violated  14 
CFR  43.15(a)  by  performing  an  annual 
inspection  and  returning  the  aircraft  to 
service  as  airworthy  when  severe 
corrosion  existed  on  vertical  structural 
member  and  attached  "IT  chaimel, 
rendering  the  aircraft  unairworthy.  On 
appeal.  Respondent  argued  that  the 
corroded  area  was  covered  with  fresh 
paint  and  he  was,  therefore,  imable  to 
detect  the  rust  and  deterioration 
beneath.  Respondent's  appeal  is  denied. 

Timeliness  of  Appeal  Brief 

Although  the  record  contains  no 
written  request  or  grant  of  an  extension 
of  time  for  the  filing  of  Respondent's 
brief.  Respondent's  attorney  explains 


that  he  obtained  an  extention  from  the 
ALJ's  office.  However,  extensions  of 
time  for  filing  briefs  and  other 
docimients  on  appeal  to  the 
Administrator  in  his  capacity  as  FAA 
decisionmaker  cannot  be  granted  by 
ALJs.  Such  extensions  can  only  be 
granted  by  the  Administrator  or  his 
delegate  because  once  an  ALJ  renders 
an  initial  decision  he  is  without 
jurisdiction  over  the  case.  Citing.  FAA 
Order  Na  90-20.  Respondent's  late-filed 
brief  is  accepted  in  this  case  due  to  his 
counsel's  apparent  confusion  as  to  the 
appropriate  procedures  for  obtaining  an 
extension.  In  the  future,  the 
Administrator  will  be  less  forgiving  of 
failures  to  follow  proper  procedures  in 
obtaining  extensions. 

Violation  of  14  CFR  43.1S(a) 

The  testimony  of  Complainant's 
expert  witness  that  paint  could  not  have 
concealed  the  severe  corrosion  which 
existed  on  the  subject  component 
rebutted  Respondent's  expert's 
testimony  that  the  corrosion  would  not 
have  shown  through  the  paint.  By 
finding  that  "a  thorough  inspection 
would  have  revealed  the  rust  and 
corrosion."  the  ALJ  implicitly  found 
Complainant's  expert's  opinion  to  be 
more  persuasive  than  Respondent's. 

Alleged  Stigmatizing  Effect  of  Finding  of 
Violation 

Respondent  complains  this  decision 
will  constitute  a  "blight  on  his  record." 
However,  the  same  could  be  said  of 
every  enforcement  case  which  results  in 
an  adverse  finding  against  a  respondent 
It  is  for  this  reason  that  all  respondents 
are  entitled  to  and  receive  due  process, 
in  the  form  of  notice  and  an  opportunity 
for  a  hearing  on  the  merits  of  the 
allegations,  before  findings  of  violation 
become  final 

In  the  Matter  of:  Frank  Pulea  Jr. 

Order  No.  90-26  (9/2S/90) 

Withdrawal  of  Appeal 

Complainant  withdrew  its  notice  of 
appeal  of  the  oral  initial  decision. 
Complainant's  appeal  is  dismissed. 

In  the  Matter  of:  John  C  Sealander. 
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Oid«  No.  9IM0  (9/28/m) 
Withdrawal  of  Appeal 

Complainant  withdrew  its  notice  of 
appeal  of  the  oral  initial  decision. 
Complainant's  appeal  is  dismissed. 

In  the  Matter  of:  John  A.  Sleidinger. 
Order  Na  90-40  (9/27/90) 

Withdrawal  of  Appeal 

Complainant  withdrew  its  notice  of 
appeal  of  the  oral  initial  decision. 
Complainant's  appeal  is  dismissed. 

In  the  Matter  of.  John  J.  Carroll. 
Order  No.  90-31  (10/4/90) 

Stay  of  Order  Pending  Reconsideration 

The  effectiveness  of  FAA  Order  No. 
90-21  is  stayed  pending  disposition  of 
Respondent's  petition  for 
reconsideration  in  which  it  is  asserted 
that  changes  in  the  Rules  of  Practice 
would  have  affected  the  result  in  this 
case. 

In  the  Matter  ot  Continental  Airlines. 
Order  No.  90-32  (10/4/90) 

Stay  of  Order  Pending  Reconsideration 

The  effectiveness  of  FAA  Order  No. 
90-18  is  stayed  pending  disposition  of 
Respondent's  petition  fm 
reconsideration  in  which  it  is  asserted 
that  changes  in  the  Rules  of  Practice 
would  have  affected  the  result  in  this 
case. 

In  die  Matter  of:  Eddie  L  Cato. 
Order  No.  90-33  (10/11/90) 

The  ALJ  held  that  Respondent 
violated  49  U.S.C.  App.  1471(d)  and  14 
CFK  107.21(a)(1)  when  he  presented  a 
carry-on  bag  for  x-ray  screening 
containing  a  loaded  .25  caliber 
automatic  weapon.  The  ALJ  reduced  the 
sanction  from  $2,500  to  $2,000  and 
indicated  a  willingness  to  reduce  the 
sanction  by  an  additional  $1,000  if 
Respondent  had  published  in  a 
newspaper  a  letter  making  the  public 
aware  of  the  need  to  exercise  great  care 
in  keeping  weapons  out  of  carry-on 
luggage.  Complainant  appealed  firom  the 
reduction  in  sanction. 

Sanction— Weapons  Violations 

The  Sanction  Guidance  Table 
contained  in  Appendix  4  of  FAA  Order 
2150.3A,  Compliance  and  Enforcement 
Program,  prescribes  fixed  penalties  for 
violations  involving  concealment  of  a 
deadly  or  dangerous  weapon  which 
would  be  available  in  flight  in  air 
transportation.  There  are  no  other 
mitigating  or  aggravating  circumstances 
appropriate  to  consider,  and  this 
sanction  amount  is  to  be  strictly 
adhered  to.  Qting.  FAA  Order  No.  90- 
23.  The  Rules  of  Practice  do  not  permit 


an  ALJ  to  condition  the  assessment  of  a 
dvil  penalty  on  the  subsequent  remedial 
conduct  of  a  respondent,  or  to  retain 
Jurisdiction  over  the  case  after  issuance 
of  an  initial  decision.  Citing.  FAA  Order 
No.  90-20. 

In  the  Matter  of:  David  D.  Adams. 
Order  No.  90-34  (10/16/90) 

Withdrawal  of  Appeal 

Complainant  withdrew  its  appeal  and 
Respondent  withdrew  his  cross-appeal. 
The  appeal  and  cross-appeal  are 
dismissed. 

In  the  Matter  of:  Patricia  D.  Adams. 
Order  No.  90-36  (10/16/90) 
Failure  to  Perfect  Appeal 
Complainant  failed  to  perfect  its 
appeal  by  filing  an  appeal  brief  in 
accordance  with  14  CFR  13.233(c)  and 
the  written  guidance  in  the  Notice  To 
All  Persons  Whose  Civil  Penalty  Cases 
Were  Held  In  Abeyance.  Complainant's 
appeal  is  subject  to  dismissal  under  14 
CFR  13.233(d)(2). 

In  the  Matter  of:  Skywest  Airlines. 
Order  No.  90-36  (10/23/90) 

Withdrawn  of  Appeal 

Respondent  withdrew  its  notice  of 
appeal  from  oral  initial  decision  of  the 
law  judge.  The  Administrator  dismisses 
Respondent's  appeal. 

In  the  Matter  of:  Continental  Airlines 
Order  No.  90-19  (11/7/90) 

Respondent  appealed  from  the  oral 
initial  decision  of  the  ALJ  in  the  cases 
heard  at  a  consolidated  hearing.  In  three 
cases,  FAA  special  agents  gained  access 
to  Respondent's  Air  Operations  Area 
(AOA).  In  two  cases.  Respondent's 
security  screeners  failed  to  detect  FAA- 
approved  test  objects  during  no-notice 
tests  conducted  by  the  FAA.  The  ALJ 
held  that  Respondent  violated  14  CFR 
108.5(a)  in  each  case.  The  Administrator 
denied  Respondent's  appeals  and 
affirms  the  ALJ's  decisions. 

Consolidation  of  Cases 

There  is  no  requirement  that  all  cases 
involving  alleged  security  regulation 
violations  be  consolidated  in  one  civil 
penalty  action  merely  because  they 
were  initiated  at  or  about  the  same  time 
and  involve  the  same  air  carrier.  Citing, 
FAA  Order  No.  90-12. 

Rules  of  Procedure 

Respondent's  attack  on  the  procedural 
rules  in  effect  at  the  time  of  the  hearing 
in  this  case  fails  to  provide  any  basis  for 
overturning  the  ALJ's  decision  because 
Respondent  did  not  demonstrate  how  it 
was  prejudiced  by  any  of  those  rules. 
Federal  Courts  of  Appeals  constitute  a 
more  appropriate  forum  in  which  to 


attack  the  rules  as  inconsistent  with  the 
U.S.  Constitution,  the  APA,  and/or  the 
agency's  enabling  act.  Citing,  FAA 
Order  No.  90-12. 

Discovery — Privilege 

Information  relating  to  the  agency's 
decisionmaking  process  prior  to  the 
issuance  of  the  complaint  is  irrelevant 
and  protected  from  discovery  by  the 
deliberative  process  privilege.  Citing, 
FAA  Order  No.  90-12, 

Discovery— Effect  of  Failure  To  Produce 

Complainant's  failure  to  produce  in 
discovery  memoranda  pertaining  to 
sanction  is  not  grounds  for  reversing  the 
ALJ's  decisions.  Respondent  was  not 
prejudiced  by  Complainant's  failure  to 
produce  the  memoranda. 

Rules  of  Practice 

Administrative  proceedings  are 
governed  by  the  procedural  regulations 
in  force  at  Uie  time  the  proceedings 
occur,  not  those  in  effect  at  the  time  of 
the  alleged  violation.  Citing  FAA  Order 
No.  90-12.  The  procedural  rules  in  effect 
at  the  time  of  these  proceedings,  were 
properly  applied. 

Standard  Security  Program 

The  FAA  may  take  enforcement 
action  against  a  carrier  that  fails  to 
implement  the  provisions  of  its  security 
program  because  carriers  are 
specifically  required  under  14  CFR 
108.5(a)  to  "adopt  and  carry  out  a 
security  program  that  meets  the 
requirements  of  5  108.7  *  *  *."  Citing 
FAA  Order  No.  90-12.  While  it  is  true 
that  14  CFR  108.7  sets  forth  general 
requirements  and  identifies  various 
types  of  procedures  which  must  be ' 
described  in  a  carrier's  security 
program,  it  does  not  follow  that  a 
carrier's  security  program  is  enforceable 
under  i  108JS  only  to  the  extent  that  it 
meets,  but  does  not  exceed,  those 
minimum  criteria. 

Unauthorized  Acces  to  AOA — S  108.13 

Whether  Complainant  proved  that 
Respondent  violated  14  CFR  108.13(a)  is 
irrelevant  because  a  violation  of  that 
regulation  was  neither  alleged  nor 
found. 

A  violation  of  (  108.13(a)  does  not 
require  that  unauthorized  access  to  an 
AOA  occur  while  there  is  an  aircraft  in 
the  immediate  vicinity  that  is  engaged 
in,  or  is  about  to  be  engaged  in,  an 
operation  for  which  screening  is 
required.  Because  aircraft  constantly 
come  and  go  from  an  AOA  and  may 
move  about  within  an  AOA,  any 
unauthorized  access  to  an  AOA  may 
subsequently  result  in  unauthorized 
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access  to  an  aircraft  which  is,  or  will 
soon  be,  engaged  In  an  operation  for 
which  screening  is  required. 

Unauthorized  Access  to  AOA— 
Responsibility  of  Airport  Operator 

The  fact  that  the  airport  operator  may 
have  had  some  concurrent  responsibility 
for  the  security  of  the  AOA  pursuant  to 
14  CFR  part  107  does  not  affect 
Respondent's  independent  obligation, 
under  the  SSP,  to  challenge 
unauthorized  or  unbadged  persons  in 
such  nonpublic  areas  as  the  AOA. 
Respondent  bears  this  responsibility 
regardless  of  whether  the  AOA  is 
covered  by  an  "exclusive  use" 
agreement 

Unauthorized  Access  to  AOA— Sanction 

The  selection  of  a  sanction  widiin  a 
range  of  $4,000  to  $7,499  (see  FAA  Order 
No.  21S0.3A.  appenddix  4)  is  not 
tantamount  to  the  application  of  a 
mathematical  formula.  Even  if  the 
selection  of  a  sanction  within  diat  range 
could  be  characterized  as  an  application 
of  a  mathematical  formula,  it  is  still  not 
contrary  to  the  general  policy  against 
application  of  such  a  formula,  because 
that  policy  applies  only  when  not 
"otherwise  specifically  noted"  See  FAA 
Order  No.  2150.3A  para.  204(a)(5)  at  15. 
In  addition,  the  ALJ  applied  his  own 
judgment  as  to  the  appropriate 
sanctions. 

Test  Object  Cases— Test  Protocol 

Respondent  argued  that  the  following 
deviations  frmn  the  requirements  of  the 
SSP  are  fatal  to  Complainant's  case:  (1) 
The  FAA  testers  who  conducted  these 
tests  of  the  x-ray  screening  devices  did 
not  hiclude  at  the  same  time  a  test  of  the 
walk-through  metal  detector  and  a 
physical  search;  (2)  the  FAA  did  not 
rotate  test  objects  as  required  in  the 
SSP:  and  (3)  the  FAA  actually  tests 
screening  points  (locations),  rather  than 
individual  screeners. 

The  Administrator  holds  that  the  SSP 
language  regarding  test  object  testing 
must  be  interpreted  so  as  to  permit  tests 
to  be  conducted  in  individual  segments, 
each  involving  one  component  of  the 
checkpoint  (/.e.,  metal  detector,  x-ray 
screening,  or  physical  search). 

The  clear  purpose  of  the  testing 
protocol  is  to  provide  protection  to  the 
traveling  public.  It  is  not  intended  to 
serve  as  a  shield  for  the  carrier  in 
enforcement  proceedings.  The  agency 
attorney  is  not  obligated  to  prove,  as  an 
element  of  the  violation,  that  test  objects 
were  rotated  prior  to  the  test  at  issue,  or 
that  the  FAA  tests  screeners  rather  than 
checkpoints.      - 


Test  Object  Cases — Sanction 

Respondent  argued  that  the  FAA 
impermissibly  applied  a  "mathematical 
formula"  in  determining  the  sanction  in 
these  cases,  contrary  to  the  policy  set 
forth  hi  FAA  Order  No.  2150.3A.  The 
recommended  civil  penalties  for  an  air 
carrier's  failure  to  detect  a  test  object 
as  prescribed  in  an  intra-agency 
memorandum  signed  by  the  FAA's 
Director  of  Civil  Aviation  Security,  are 
as  follows:  $10,000  when  there  have 
been  one  or  more  prior  failures  during 
the  last  20  tests  at  that  checkpoint  [j.e.. 
when  the  detection  rate  was  95%  or 
less);  and  $1,000  when  there  have  been 
no  prior  failures  in  the  last  20  tests  at 
that  checkpoint  (i.e..  detection  rate 
better  than  95%). 

The  agency's  general  policy  against 
application  of  a  "mathematical  formula" 
applies  only  when  not  "otherwise 
specifically  noted  in  [FAA  Order  No. 
2150.3A]  or  other  written  agency  policy." 
The  memorandum  signed  by  the  FAA's 
Director  of  Civil  Aviation  Security  is  a 
written  agency  policy,  and  thus,  to  the 
extent  the  specific  guidelines  in  that 
memorandum  are  inconsistent  with  the 
general  guidelines  contained  in  FAA 
Order  No.  2150.3A.  the  specific 
guidelines  contained  in  the 
memorandum  supersede  that  general 
guidance.  In  any  event  the  selection  of 
sanctions  pursuant  to  the  guildelines  in 
the  memorandum  is  consistent  with  the 
agency's  sanction  pohcy  contained  in 
FAA  Order  Na  2150.3A.  Even  assimiing 
the  memorandum  prescribed  an 
impermissible  "mathematical  formula." 
Respondent  was  not  prejudiced  by  the 
memorandum,  because  the  ALJ  did  not 
rely  on  it 

Test  Object  Cases — Sanction  Policy  and 
Due  Process 

Respondent  argued  that  the  FAA's 
sanction  policy  denies  it  due  process 
because  it  does  not  take  into 
consideration  that  prior  "faUures"  may 
be  on  appeal 

The  Administrator  decides  not  to 
dist>Tb  the  ALJ's  decision  that  a  $7500 
civil  penalty  is  appropriate  based  on 
prior  failures  because  the  record 
contains  no  evidence  that  the  prior 
incidents  of  test  object  "failures"  were 
in  fact  on  appeal  Tlie  Administrator 
gives  Respondent  a  final  opportunity  to 
supplement  the  record  in  this  case, 
through  a  petition  for  reconsideration  or 
modification,  to  show  whether  any  of 
the  prior  cases  involving  faOures  are  on 
appeal.  This  discussion  should  not  be 
construed  as  a  holding  that  the 
respondent  fan  s  test  object  case  always 
bears  the  burden  of  |»t>ving  "failures" 


have  been  sttcoessfuUy  appealed  or  are 
on  appeal 

Test  Object  Cases— Civil  Penalty  For 
Each  Test  Failure 

The  FAA  policy  of  seeking  a  civil 
penalty  for  every  failure  to  detect  a  test 
object  is  not  arbitrary,  capricious,  or 
unreasonable.  Each  such  failure  is 
evidence  of  a  breakdown  in  the  carrier's 
security  screening  procedures,  and 
represents  a  potential  threat  to  the 
safety  of  the  traveling  public.  Each  such 
failure  is  also  contrary  to  the  SSP.  and 
thus  constitutes  a  violation  of  14  CFR 
108.5.  Under  49  U.S.C  App.  1471  and 
1475,  the  FAA  is  authorized  to  assess 
civil  penalties  for  any  violation  of  the 
Act  or  any  rule,  regulation,  or  order 
issued  thereunder. 

Test  Object  Cases — Sufficiency  of 
Evidence 

Respondent's  defense  that  the  test 
objects  may  not  have  been  visible  on  the 
screen  during  the  test  is  rejected.  Both 
FAA  testers  testified  that  the  test 
objects  used  in  their  respective  tests 
were  clearly  visible  when  they  passed 
through  the  x-ray  device  immediately 
after  the  test  failure.  Respondent  did  not 
rebut  this  strong  circumstantial 
evidence..  A  party  may  use 
circiunstantial  evidence  to  sustain  its 
burden  of  proof.  Citing  FAA  Order  No. 
90-12.  at  p.  20. 

In  the  Matter  of:  NorthweM  Airlines. 
Order  No.  90-«7  (11/7/90) 

Respondent  appeals  from  the  ALf  s 
initial  decision  that  Respondent  violated 
14  CFR  106.13(8).  The  Administrator 
denies  Respondent's  appeal  affirms  the 
ALf  s  decision,  and  assesses  a  $10,000 
civil  penalty. 

Rules  of  Practice 

Referring  to  FAA  Order  90-12.  die 
Administrator  rejects  Respondent's 
argument  that  the  Rules  of  Practice 
violated  the  FA  Act  the  APA,  and 
concepts  of  due  process  and  equal 
protection.  It  would  be  an  inappropriate 
exercise  of  the  Administrator's 
decisionmaking  authority  to  rule  in  a 
civil  penalty  proceeding  on  the  vaUdity 
of  rules  not  implicated  in  that  case.  The 
Federal  Courts  of  Appeals  constitute  a 
more  appropriate  forum  for  such  attacks. 

Sanction  Authority  of  the  ALJ 

Complainant  proved  the 
appropriateness  of  the  $10,000  civil 
penalty.  The  Administrator  agrees  witti 
the  law  judge  that  such  a  serious  breach 
in  security  warrants  a  civil  penalty  of 
$10,000,  w^iid)  is  the  maxinnmi  amount 
that  Congress.authorized  the 
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Adminivtrator  to  impoM  in  such  cases. 
48  U.S.C  App.  section  1471(a)(1).  The 
Administrator  follows  the  poUcy  set 
forth  in  FAA  Order  No.  215a3A.  App.  4, 
the  Enforcement  Sanction  Guidance 
Table,  in  which  the  maximum  civil 
penalty  range  ($7S0O-tlO,00O)  is 
prescribed  for  such  a  violation. 

Because  the  AL)s  who  preside  over 
these  dvil  penalty  cases  are  not  FAA 
personnel,  they  are  not  expressly 
required  by  the  provisions  of  FAA  Order 
No.  2150.3A  to  follow  its  guidance. 
Nonetheless,  concerning  matters  of 
agency  law  and  policy,  ALJs  are  subject 
to  the  agency.  Because  the  Enforcement 
Sanction  Guidance  Table,  an  appendix 
to  FAA  Order  No.  2150.3A,  represents 
the  policy  of  the  agency,  the 
Administrator  is  not  precluded  from 
reversing  on  appeal  an  ALfs  decision 
regarding  sanction  when  the  ALfs 
decision  differa  from  the  policy 
expressed  in  Order  No.  2150.3A. 

Section  0(n(a)  of  the  FA  Act 

Respondent  argued  that  under  section 
901(a)  of  the  PA  Act,  Complainant  bears 
the  burden  of  proving  that  the  sanction 
is  appropriate  in  light  of  the  "nature, 
circumstances,  extent  and  gravity  of  the 
violation  committed  and,  with  respect  to 
the  person  found  to  have  committed 
such  violation,  the  degree  of  culpability, 
any  history  of  prit>r  offenses,  ability  to 
pay,  effect  on  ability  to  continue  to  do 
business,  and  such  other  matters  as 
)u8tice  may  require."  The  Administrator 
holds  that  section  901(a)'s  speciflc 
.  consideration  apply  only  to  hazardous 
materials  cases. 

In  the  matter  of.  Continental  Airlines. 
Order  No.  90-38  (11/7/90) 

Order  Denying  Reconsideration 

Respondent  petitioned  for 
reconsideration-of  FAA  Order  No.  90-18. 
The  Rules  of  Practice  in  effect  when  this 
matter  went  to  hearing  were  held  to  be 
invalid  by  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  in  Air 
Transport  Association  v.  DOT,  900  FAi 
369  (DC  Cir.  1990).  The  Rules 
subsequently  were  re-promulgated  with 
some  changes.  Respondent's  petition 
was  based  on  the  changes  to  the  Rules. 

Burden  of  Proof— Amended  Rules 
Would  Have  Affected  Outcome 

The  Administrator  holds  that  it  is  the 
court's  language  in  Air  Transport  which 
places  the  burden  on  Respondent  to 
"raise  the  defense  that  the  FAA  could 
not  have  successfully  prosecuted  him 
but  for  the  agency's  reliance  on  some 
aspect  of  the  *  *  *  Rules  abandoned  in 
the  new  scheme."  To  place  the  burden 
on  Complainant  to  prove  that  none  of 


the  changes  In  the  Rules  of  Practice 
adversely  affected  the  respondent 
would  impose  an  excessive  and  undue 
burden  on  the  agency  and  would  be 
patently  unworkable. 

Amended  Rule  Allowing  SetUement 
Without  Ending  of  Violation 

Respondent  argues  that  it  was 
prejudiced  because  it  was  denied  an 
opportunity  to  discuss  settlement  of  this 
case  without  a  ffnding  of  violation 
because  the  original  rule  did  not  permit 
such  a  compromise  while  the  new  rule 
allows  agency  attorneys  to  compromise 
a  civil  penalty  action  without  a  fmding 
of  violation.  The  Administrator  holds 
that  the  current  provision  is  wholly 
discretionary  with  the  prosecutor,  and 
for  Respondent  to  assert  that  it  was 
prejudiced  by  the  absence  of  this 
opporttmity  assumes  that  the  prosecutor 
would  have  agreed  to  such  a 
compromise.  Unless  Respondent  can 
show  that  this  case  would  likely  have 
been  compromised  but  for  the 
prosecutor's  inability  to  agree  to  do  so 
without  a  finding  of  violation, 
Respondent's  claim  of  prejudice  is 
totally  speculative. 

Amended  Rule  regarding  Separation  of 
Functions 

Respondent  was  not  prejudiced  by  the 
change  in  the  separation  of  functions 
rule  because.  {  13.203  as  originally 
promulgated  fully  satisfied  the 
requirements  of  the  APA,  and  there  is 
nothing  in  (or  outside  of)  the  record 
suggesting  that  the  Chief  Counsel 
actually  participated  in  the  case  before 
its  initiation. 

Discovery — ^Withholding  of  Information 

The  Administrator  denies 
Respondent's  argimient  that  Respondent 
was  prejudiced  by  the  agency's 
deliberate  withholding  of  information 
regarding  the  identity  of  the 
decisionmakera  in  the  prosecution 
process  because  that  argument  was  not 
based  on  any  rule  change  and  was 
rejected  in  FAA  Order  90-18. 

In  the  Matter  of:  Bevil  Hart 

Order  No.  90-39  (11/7/90) 

Respondent  appealed  from  the  written 
initial  decision  of  the  AL),  served  on 
March  27, 1990.  Respondent  filed  his 
notice  of  appeal  on  April  10, 1990. 
Respondent  did  not  file  an  appeal  brief. 
After  the  due  date  for  the  appeal  brief, 
he  fried  a  request  for  an  extension  of 
time  in  which  to  file  his  appeal  brief. 

Timeliness  of  Notice  of  Appeal 

Respondent's  notice  of  appeal,  filed 
on  April  10, 1990,  was  timely  fileid 


purauant  to  IS  13.233(a)  and  13.211(e)  of 
the  Rules  of  Practice. 

Failure  to  Perfect  Appeal;  Motion  for 
Extension  of  Time  in  Which  to  File 
Appeal  Brief 

Respondent's  appeal  brief  was  due  by 
September  21, 1990,  because  he  was 
required  to  perfect  his  appeal  no  later 
than  50  days  after  August  2, 1990,  in 
accordance  with  the  written  guidance  in 
the  Notice  To  All  Persons  Whose  Civil 
Penalty  Cases  Were  Held  In  Abeyance 
and  S  13.233(c)  of  the  Rules  of  Practice. 
Respondent's  request  for  an  extension  of 
time,  filed  in  October,  1990,  was  late. 
Respondent  failed  to  demonstrate  good 
cause  for  the  requested  extension  of 
time  in  which  to  file  the  appeal  brief 
(which  did  not  represent  that  the  parties 
had  agreed  upon  Respondent's  request), 
as  well  as  for  the  lateness  of  the  motion 
for  extension  of  time.  The  Adminisfrator 
denies  Respondent's  request  for 
extension  of  time  in  which  to  file  his 
appeal  brief  and  dismisses  Respondent's 
appeal  for  failure  to  perfect  pursuant  to 
§  13.233(d)(2)  of  the  Rules  of  Practice. 

In  the  Matter  of:  Westair  Commuter 
Airlines  d/b/a  United  Express. 

Order  No.  90-«0  (11/14/90) 

Withdrawal  of  Appeal 

Complainant  and  Respondent 
withdrew  their  cross  appeals  from  the 
oral  initial  decision  of  the  ALJ.  The  cross 
appeals  are  dismissed. 

In  the  Matter  of:  Westair  Commuter 
Airlines  d/b/a  United  Express. 

Order  No.  90-41  (11/14/90) 

Withdrawal  of  Appeal 

Complainant  and  Respondent 
withdrew  their  cross  appeals  from  the 
oral  initial  decision  of  the  AL).  The  cross 
appeals  are  dismissed. 

In  the  Matter  of:  John  |.  Carroll 
Order  No.  90-42  (11/27/90) 

Withdrawal  of  Petition  for 
Reconsideration 

Respondent  withdrew  his  petition  for 
reconsideration  from  FAA  Order  No.  90- 
21.  The  petition  for  reconsideration  is 
dismissed. 

In  the  Matter  of:  Barbara  |.  WaddelL 
Order  No.  90-43  (12/24/90) 

Complainant  petitioned  for 
reconsideration  of  FAA  Order  No.  90-28. 

Deadly  or  Dangerous  Weapon 

A  gun  is  presumptively  a  deadly  or 
dangerous  weapon.  Respondent  offered 
evidence  that  this  particular  gun  was 
not  deadly  or  dangerous.  Since  it  is 
fundamental  that  Complainant  has  the  . 
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burden  of  proof  in  these  cases,  it  follows 
that  Respondent  also  had  the  burden  of 
overcoming  Respondent's  evidence  as  to 
the  actual  or  apparent  condition  of  the 
gun.  Respondent  failed  to  meet  that 
burden. 

Complainant's  suggestion,  that  there 
shoidd  be  an  irrebuttable  presumption 
that  anything  and  everything  that  bears 
any  resemblance  to  a  gun  be  considered 
to  be  a  deadly  or  dangerous  weapon,  is 
unnecessary  to  the  preservation  of 
aviation  safety  and  security,  and  is 
therefore  rejected.  The  agency  attorney 
need  be  prepared  only  to  offer  evidence 
that  the  gun  in  question  did  appear  to  be 
an  operable  gun,  or  that  a  reasonable 
person  would  have  mistaken  it  for  an 
operable  gun.  and  need  do  so,  only  if  the 
respondent  introduces  credible  evidence 
to  rebut  the  presumption  that  a  gun  is  a 
deadly  or  dangerous  weapon.  Requiring 
the  agency  attorney  to  carry  that 
minimal  burden  of  proof  is  neither 
unreasonable  nor  inappropriate. 

The  Administrator's  final  decisions 
and  orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  the  following  location  in  FAA 
headquarters: 

FAA  Hearing  Docket.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  room  924A. 
Washington,  DC  20591;  (202)  267-3641. 
In  addition,  these  materials  are 
available  at  all  FAA  regional  and  center 
legal  offices  at  the  following  locations: 
Office  of  the  Assistant  Chief  Counsel  for 
the  Aeronautical  Center  (AAC-7), 
Mike  Monroney  Aeronautical  Center. 
6500  South  MacArthur.  Oklahoma 
City.  OK  73125;  (405)  680-3296. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Alaskan  Region  (AAL-7).  Alaskan 
Region  Headquarters.  222  West  7th 
Avenue.  Anchorage.  AL  99513;  (907) 
271-526a 
Office  of  the  Assistant  Chief  Counsel  for 
Uie  Centi-al  Region  (ACE-7).  Central 
Region  Headquarters,  601  East  12th 
Street,  Federal  Building.  Kansas  City, 
MO  64106;  (816)  428-5446. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Eastern  Region  (AEA-7).  Eastern 
Region  Headquarters.  JFK 
International  Airport.  Fitzgerald 
Federal  Building,  Jamaica,  NY  11430; 
(718)  917-1035. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Great  Lakes  Region  (AGL-7), 
Great  Lakes  Region  Headquarters. 
O'Hare  Lake  Office  Center.  2300  East 
.    Devon  Avenue,  Des  Plaines.  IL  80018; 

(312)  694-7108. 
Office  of  the  Assistant  Chief  Coimsel  for 
the  New  England  Region  (ANE-7)! 
New  England  Region  Headquartere.  12 
New  England  Executive  Park. 
Burlington,  MA  01803;  (617)  273-7310. 


Office  of  the  Assistant  Chief  Counsel  for 
the  Northwest  Mountain  Region 
(AMN-7).  Northwest  Mountain  Region 
Headquarters,  18000  Pacific  Highway 
South.  Seattle,  WA  98188;  (208)  227- 
2007. 
Office  of  the  Assistant  Chief  Coimsel  for 
the  Southern  Region  (ASO-7). 
Southern  Region  Headquarters,  3400 
Norman  Berry  Drive,  East  Point,  GA 
30344;  (404)  763-7204. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Southwest  Region  (ASW-7). 
Southwest  Region  Headquarters.  4400 
Blue  Mound  Road,  Fort  Worth.  TX 
76193:  (817)  624-5707. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Technical  Center  (ACT-7).  Federal 
Aviation  Administration  Technical 
Center.  AUantic  City  International 
Airport.  Atlantic  City.  NJ  08405:  (609) 
484-«605. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Western-Pacific  Region  (AWP-7). 
Western-Pacific  Region  Headquartere. 
1500  Aviation  Boulevard,  Hawthorne. 
CA  90261:  (213)  297-1270. 
The  FAA  still  is  considering  various 
means  by  which  the  Administrator's 
decisions  and  orders,  and  the  indexes 
and  digests  of  those  decisions,  could  be 
published  and  offered  for  sale,  such  as 
by  subscription  through  either  a  public 
or  private  reporting  service.  If  the  FAA 
completes  such  subscription 
arrangements,  the  agency  will  provide 
further  notice  of  such  publication  or  sale 
iii  the  Federal  Register.  The  FAA  may 
discontinue  publication  of  the  subject- 
matter  index  and  the  digests  at  some 
future  time  if  a  commercial  reporting 
service  publishes  similar  information 
and  provides  it  to  the  public  in  a  timely 
and  accurate  manner. 

Issued  in  Washington.  DC  on  (anuary  25, 
1991. 

Kenneth  P.  Quinn. 

Chief  Counsel 

[FR  Doc.  91-2764  FUed  2-&-91:  8:45  am] 
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ISummary  Notice  No.  PE-91-4] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11).  this  notice  contains  a  summary  of 


certain  petitions  seeking  relief  frtmi 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  Intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  CoRunents  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  February  28. 1991. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  A\iation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rule  Docket  (AGC-10), 

Petition  Docket  No 800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G. 
FAA  Headquarters  Building  (FOB  lOA:), 
800  Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

RM  FURTHER  INFORMATION  CONTACT: 

Miss  Jean  Casciano.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  bidependence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone  (202)  267-9683. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  9  11-27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC,  on  January'  30. 
1991. 
Delmtah  E.  Swank. 

Acting  Manager.  Program  Management  Staff. 
Office  of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  no.:  25173. 

Petitioner:  Airlift  International,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121.37a 

Description  of  relief  sought:  To  allow 
the  original  equipment  manufacturers 
and  foreign  repair  stations  certificated 
by  the  civil  air  authorities  of  their 
respective  countries  to  perform 
maintenance,  preventive  maintenance, 
and  alterations  outside  the  United 
States  on  engines,  components,  and 
spare  parts  of  petitioner's  F-27/FH-227 
aircraft. 

Docket  no.:  26293. 

Petitioner  Flightpath  Services  Inc. 
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Seetiotts  of  the  FAR  Afftctad:  14  CFR 
14&35  (a)  and  (b). 

Deteription  of  relief  tought  To  allow 
petitioner  to  iwxive  a  limited  rating  for 
the  weighing  of  aircraft  up  to  and 
inchidiiig  00.000  pounds  without  the 
housing  and  fadlitiea  required  by  the 
Federal  Aviation  Regulationa  for  the 
rating  requested. 

Docket  noj  28304. 

Petitioner  EAA  Ultralight  Chapter  2& 

Sections  of  the  FAR  affected:  14  CFR 
103.1 

Description  of  relief  sought  To  allow 
petitioner's  members  to  operate  an 
ultralight  vehicle  with  an  empty  weight 
of  360  pounds,  at  a  stall  speed  of  32 
knots,  at  a  maximum  speed  of  71  knots, 
and  with  a  maximum  fuel  capacity  of  10 
U.S.  gallons. 

Docket  no.:  2837Z 

Petitioner.  The  Goodyear  Tire  and 
Rubber  Company.  

Sections  of  the  FAR  affected:  14  CFR 
21.325(b)(3). 

Description  of  relief  sought  To  allow 
export  airworthiness  approvals  for 
Technical  Standard  Order  (TSO)- 
approved  parts  manufact\ired  in 
petitioner's  Bangkok,  Thailand,  plant 

Docket  no.:  26382. 

Petitioner  General  Electric  Aircraft 
Engine  Maintenence  Center/Strother. 

Sections  of  the  FAR  affected:  14  CFR 
121.377. 

Description  of  relief  sought  To  allow 
petitioner  to  employ  personnel 
performing  maintenance  for  air  carriers 
without  relieving  them  ftom  duty  for  at 
least  24  hours  each  week  or  the 
equivalent  thereof  each  calendar  month. 

Docket  noj  2M02. 

Petitioner  Mr.  Timothy  S.  Falls, 

Sections  of  the  FAR  affected:  14  CFR 
61.39(a)(1). 

Description  of  relief  sought  To  extend 
the  24-month  expiration  date  of  the 
petitioner's  AC  Form  8080-2  (Airmen 
Written  Test  Report). 

Docket  no.:  26431. 

Petitioner  Regional  Airline 
Association.  

Sections  of  the  FAR  effected  14  CFR 
121.314  and  135.169(d). 

Description  of  relief  sought  To  allow 
continued  operation  of  certain  airplanes 
beyond  the  March  20, 1991,  deadline  for 
compliance  with  the  flammability 
requirements  for  cargo  and  baggage 
compartment  liners. 

Docket  no  J  090CE. 

Petitioner  Aero  Twin,  Inc.  

Sections  of  the  FAR  affected:  14  CFR 
23.3(a)  and  part  135,  appendix  A. 

Description  of  relief  sought  To 
increase  the  number  of  allowable  seats 
in  a  normal  category  airplane,  excluding 
the  pilot  seats,  from  9  to  13  and  to 


change  aD  one-engine-inoperative 
requirements  to  one-engineH>perative 
requirements, 

Dispoeltieoa  of  Petitkne 

Docket  na:2S6S». 

Petitioner  Eastern  Air  Charter.  Inc 

Sections  t^  the  FAR  affected:  14  CFR 
91.1(n(aN4}  and  135.166  (b)(5).  (b)(6).  and 
(b)(7). 

Description  of  relief  sought/ 
disposition:  To  extend  Exemption  No. 
5992.  which  allows  petitioner  to  operate 
its  Cessna  Citation  CE-500.  registration 
No.  N30SB,  in  extended  overwater 
operations  with  only  one  operative  long- 
range  navigational  system  and  one 
operative  high-frequency 
communication  system.  Grant,  January 
9, 1991.  Exemption  No.  5022A. 

Docket  no.:  25731. 

Petitioner  Experimental  Aircraft 
Association/Confederate  Air  Force. 

Sections  of  the  FAR  affected:  14  CFR 
45.25  and  45.29. 

Description  of  relief  sought/ 
disposition:  To  extend  Elxemption  No. 
5019,  which  allows  the  operation  of 
historic  military  airplanes  with  2-inch 
hi^  registration  numbers  located  under 
the  horizontal  stabilizer.  Grant,  January 
22, 1991,  Exemption  No.  S019A. 

Docket  no.:  20257. 

Petitioner  William  D.  Bunger. 

SecUons  of  the  FAR  affected:  14  CFR 
135.1  and  135.251. 

Description  of  relief  sought/ 
disposition:  To  allow  agricultural  pilots 
operating  single-seat  agricultural 
aircraft  relief  from  the  requirements  for 
an  anti-drug  program.  Denial,  December 
26, 1990,  Exemption  No.  5267, 

£>ocAe/7io..- 26335. 

Petitioner  America  West  Airlines. 

Sections  of  the  FAR  affected:  14  CFR 
121.411  (a)(1),  (a)(2),  (a)(3),  and  (a)(6) 
and  121.413  (b)  and  (c). 

Description  of  relief  sought/ 
disposition:  To  allow  petitioner  to  use 
certain  highly  qualified  pilot  flight  and 
simulator  instructors  from 
Aeroformation  for  the  purpose  of 
training  petitioner's  initial  cadre  of 
pilots  in  the  Airbus  Industrie  A320  type 
airplane  in  Toulouse,  France,  without 
holding  appropriate  U.S.  certificates  and 
ratings  and  without  meeting  all  of  the 
applicable  training  requirements  of 
subpart  N  of  part  121.  Grant,  January  16, 
1991,  Exemption  No.  5270. 

[FR  Doc  91-2778  Filed  a-S-M;  ft45  am] 
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:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice. 


r.  The  FHWA  is  clarifying  the 
application  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970 
(Uniform  Act),  Public  Law  91-646, 84 
Stat  1984,  to  the  acquisition  of 
replacement  right-of-way  by  utilities 
that  move  and  receive  a  payment  to 
relocate  their  facilities  in  connection 
with  a  federally  assisted  highway 
project  The  FHWA  has  concluded  that 
the  acquisition  of  replacement  right-of- 
way  by  a  utility  that  is  compensated  for 
its  relocation  costs  pursuant  to  23  U.S.C. 
123  is  not  subject  to  the  Uniform  Act. 

FOR  RIRTHER  MRWMATION  CONTACT 
Jerry  Poston.  Office  of  Engineering,  (202) 
366-0450,  Del  Luckow,  Office  of  Right- 
of-Way,  (202)  366-0116,  or  Reid  Aisop. 
Office  of  the  Chief  Counsel,  (202)  366- 
1371.  Federal  Highway  Administration, 
400  Seventh  Sbeet  SW..  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  pjn..  e.t.  Monday  through 
Friday,  except  legal  holidays. 
SU^PtCMCNTAHV  INFONMATION:  Under 
section  123  of  title  23.  U.S.C.  Federal- 
aid  highway  funds  participate  in  costs 
incurred  by  States  in  relocating  and 
reestablishing  utilities  that  are  required 
to  move  by  Federal-aid  highway 
projects.  Major  amendments  to  the 
Uniform  Act  were  made  by  the  Uniform 
Relocation  Act  Amendments  of  1987, 
title  rv  of  the  Surface  Transportation 
and  Uniform  Relocation  Assistance  Act 
of  19R7.  (1987  Amendments)  Public  Law 
100-17, 101  Stat  246-256. 

One  of  the  objectives  of  the  1987 
Amendments  was  to  broaden  the 
Uniform  Act's  coverage.  Since 
enactment  of  the  1987  Amendments, 
some  confusion  has  existed  as  to  the 
application  of  Uniform  Act  requirements 
upon  a  utility,  that  receives 
compensation  for  relocation  costs,  in 
which  FHWA  participates  pursuant  to 
23  U.S.C  123.  and  acquires  replacement 
right-of-way.  FHWA  has  concluded  that 
the  acquisition  of  replacement  right-of- 
way  by  a  utility  that  is  compensated  for 
its  relocation  costs  pursuant  to  23  U.S.C. 
123  is  not  subject  to  the  Uniform  Act. 

The  basis  for  this  decision  is  that 
FHWA  considers  the  reimbursement, 
made  to  States  pursuant  to  23  U.S.C.  123 
to  be  a  form  of  compensation  to  the 
utility,  which  is  not  subject  to  the 
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requirements  of  the  Uniform  Act  and 
not  to  be  a  "grant,  loan,  or  contribution" 
that  would  require  compliance  with  the 
Uniform  Act  FHWA  funds  provided 
pursuant  to  section  123  are  intended  to 
compensate  utilities  for  relocation  costs 
that  othenvise  the  utilities  would  be 
forced  to  absorb  themselves.  The 
payments  made  to  the  utilities  under 
section  123  either  (1)  provide  Just 
compensation  to  a  utility  for  die 
acquisition  of  a  real  property  interest 
that  it  owns.  Or  (2)  if  a  utility  does  not 
own  a  real  property  interest  have  the 
same  purpose  and  effect  (i.e.,  assist  and 
make  whole  those  displaced  by 
federally  assisted  projects)  as  relocation 
assistance  payments  made  pursuant  to 
the  Uniform  Act  itself. 

The  similarity  of  section  123  and 
Uniform  Act  payments  was  emphasized 
in  the  1987  Amendments  by  the  addition 
of  section  202(d)  (42  U.S.C.A.  4622(d) 
(West  Supp.  1990))  to  the  Uniform  Act 
That  section  provides  that  displacing 
agencies  (other  than  agencies  providing 
assistance  under  section  123  or  a 
comparable  Federal  law)  may  reimburse 
utilities  for  extraordinary  costs  in 
connection  with  a  relocation  if  certain 
other  conditions  are  satisfied.  That 
section  gives  other  Federal  and  State 
agencies  authority  similar  1o  that 
granted  to  the  FHWA  and  the  States  in 
section  123,  and  was  expressly  intended 
to  supplement  and  not  supersede  section 
123.  H.R.  Rep.  100-27. 100th  Cong..  1st 
Sess.  251-252. 

Just  compensation  that  is  paid  for  the 
acquisition  of  real  property  for  a  public 
project  and  relocation  assistance 
payments  that  are  provided  by  either  the 
Uniform  Act  or  section  123  to 
businesses,  utilities,  farms,  or  persons 
are  not  considered  to  constitute 
"Federal  financial  assistance"  as 
defined  in  the  Uniform  Act  (grants, 
loans,  or  contributions),  and  therefore 
the  recipients  of  such  payments  are  not 
required  to  comply  with  the 
requirements  of  the  Uniform  Act  that  are 
placed  upon  acquiring  or  displacing 
agencies. 

Authority:  23  U3.C  315;  49  CFR  1.48. 

baued  on:  January  30, 1991. 
TJ).  Lanon. 
Administrator. 
[FR  Doc.  91-2735  Filed  2-5-01: 8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

PubHclnfornurtion  Collection 
RequirenMnt*  Submitted  to  0MB  for 
Review 

January  29, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submi8sion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Office  of  Thrift  Supervision 

OMB  number  1550-0013. 

Form  number.  None. 

Type  of  review.  Extension. 

Title-.  Request  for  Service  Corporation 
Activity. 

Description:  12  CFR  545.74  requires 
Federal  associations  to  obtain  OTS 
approval  prior  to  operating  a  service 
corporation  engaged  in  an  activity  not 
pre-approved  by  regulation.  The  purpose 
of  the  application  requirement  is  to 
assure  that  activities  engaged  in  by 
Federal  associations'  service 
corporations  are  reasonable  related  to 
the  activities  of  Federal  associations 
and  will  not  adversely  affect  the  safety 
and  soundness  of  an  association. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  number  of  respondents:  75. 

Estimated  burden  hours  per  response. 
2  hours. 

Frequency  of  response.  Submission  is 
required  each  time  there  is  a  service 
corporation  activity. 

Estimated  total  reporting  burden:  150 
hours. 

OMB  number  1550-0017. 

Form  number  None. 

Type  of  review.  Extension. 

Title.  Request  to  Amend  Association's 
Bylaws. 

Description:  12  CFR  544.5  and  552.5 
require  Federal  associations  to  obtain 
OTS  approval  of  any  change  in  its 
bylaws  which  is  not  pre-approved  by 
regulation.  The  purpose  of  die  bylaw 
amendment  application  is  to  evaluate 
whether  the  bylaw  change  is  justified 
and  will  not  negatively  impact  the 
association  and  its  members. 

Respondents:  Businesses  or  other  for- 
profit 


Estimated  number  of  respondents: 
140. 

Estimated  burden  hours  per  response: 
2  hours. 

Frequency  of  response.  Submission  is 
required  each  time  bylaws  are  amended 

Estimated  total  reporting  burden:  280 
hours. 

OMB  number  1S50-001& 

Form  number.  None. 

Type  of  Review.  Extensioru 

Title.  Request  to  Amend  Association's 
Charter. 

Description:  12  CFR  544.2  and  552.4 
require  a  Federal  association  to  obtain 
OTS  approval  or  any  change  in  its 
charter  which  is  not  pre-approved  by 
regulation.  The  purpose  of  the  charter 
amendment  application  is  to  evaluate 
whether  there  is  a  necessity  for  the 
proposed  charter  amendment  and 
whether  the  change  could  be 
accomplished  under  existing  statutes, 
regulations,  and  OTS  policy. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  number  of  respondents: 
107. 

Estimated  burden  hours  per  response. 
2  hours. 

Frequency  of  response.  Submission  is 
required  each  time  appUcant  amends  its 
charter. 

Estimated  total  reporting  burden:  214 
hours. 

Clearance  officer.  John  Turner  (202) 
906-6840,  Office  of  Thrift  Supervision. 
1700  G  Street  NW..  3rd  Floor, 
Washington,  DC  20552. 

OMB  reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  HoUaod. 

Departmental  Reports,  Management  Officer. 
[FR  Doc  91-2728  Filed  2-5-91;  8:45  am] 
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Put>liclnformation  CoSection 
Requirements  Sulxnitted  to  OMB  for 
Review 

January  30. 199(1. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
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Traamry,  rooa  SlTl,  Traaninr  Annex. 
1500  Pennsylvania  Avenae  NW., 
Waahii^oo.  DC  2022a 

Internal  Revenue  Service 

OMB  number  New. 

Form  number  8835, 8828  and  8181. 

Type  of  review:  New  Collection. 

Title:  Request  for  Federal  Income  Tax 
Forms  for  Libraries;  Request  for  Federal 
Income  Tax  Forma  for  Banks  and  Post 
Offices;  Request  for  Federal  Income  Tax 
Porms  for  Miecelleneous  Accoonts. 

Description:  These  forms  allow  banks. 
poet  offioee  and  libraries  to  distribute 
tax  fonns  and  publications  to  taxpayers 
at  convenient  locations  as  a  sovice  for 
thelRS 

ReaptmdentB:  hdividuels  or 
honediolds.  State  or  local  governments, 
Farms.  Businesses  or  other  for-profit 
Federal  egencies  or  employees.  Non- 
profit institutions.  Small  businesses  or 
organizations. 

Eatimated  number  of  reaptmdents: 

esMs. 

Estimated  burden  hours  per  response: 
20  minutes. 

Freqtwncy  of  response:  Annually. 

Estimated  total  reporting  burden: 
21,294  hours. 

C»iB  number  1545-4)819. 

Form  number  None. 

Type  of  review:  Extension. 

Title:  Umitatians  on  Percentage 
Depletion  in  the  Case  of  Oil  and  Gas 
Wells. 

Deeaipdoa:  The  regulations  require 
each  partner  to  seperately  keep  records 
of  his  share  of  the  adjusted  basis  of 
partnership  oil  end  gas  property  end 
require  each  partnership,  trust  estate, 
and  operator  to  provide  information 
necessary  to  compute  depletion  with 
respect  to  oil  or  gas  to  certain  persons. 

Respondents:  Businesses  or  other  for- 
pniit. 

Estimated  number  of  recordkeepers: 
1.500,000. 

Estimated  burden  hours  per 
lecordkeeper  20  minutes. 

Frequency  of  response:  Other 
(Recordkeeping). 

Estimated  total  reporting  burden: 
49,950  hours. 

OMB  number  1545-106a 

Form  number  None. 

Type  (preview:  Extension. 

7Y<ilr  SUtemoits  by  Issuers  of 
Certificates  of  Deposit  Issued  at  a 
Discount  to  Broken  or  Middlemen 
Holding  as  Nominees. 

Description:  Brokers  and  middlemen 
holding  certificates  of  deposit  wigbiaOy 
issued  at  a  diaooant  or  an  interest  in 
them,  as  nosnineee  need  additional 
informatioo  to  oeaqilete  Forms  lOOB. 
This  regolatiaii  wooM  require  the  issuer 


or  other  broken  or  middlemen  holding 
as  nominees  to  provide  this  information 
upon  appropriate  notice. 

RespondmitM:  Businesees  or  other  for- 
profit 

Estimated  number  of  respondents:  1. 

Estimated  burden  hours  per  response: 
1  hour. 

Frequency  of  response:  On  issuance, 
sale  or  transfer  of  a  certificate  of  deposit 
originally  issued  at  a  discount 

Estimated  total  reporting  burden:  1 
hour. 

Clearance  officer  Garrick  Shear,  (202] 
535-4297,  Internal  Revenue  Service, 
room  5671. 1111  Constitution  Avenue 
NW.,  Washington.  DC  20224. 

OMB  reviewer  MUo  Sunderhauf,  (202) 
395-6889,  Office  of  Management  and 
Budget  room  3001.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  Hollaiid. 

Departmental  Reports  Management  Officer, 
[FR  Doc.  91-2729  Filed  2-6-91;  M&  am] 
SaiSM  COOK 


Offlct  of  IIM  Sacrctaiy 

Prfvaqf  Act  of  1974,  m  AmondMl; 
System  of  Rooortfs 

AOmcv:  Departmental  Offices. 

Treasury. 

action:  Notice  of  alteration  of  Privacy 

Act  System  of  Records. 

iumiAiiy.  The  Treasury  Department 
Departmental  Offices,  gives  notice  of  a 
proposed  alteration  to  the  system  of 
records  entitled  General 
Correspondence  Files — Treasury /DO 
.007,  which  Is  subject  to  the  Privacy  Act 
of  1974,  5  U.S.C.  552a.  The  system  notice 
was  last  published  in  its  entirety  in  the 
Federal  Register,  Vol.  53,  page  6250, 
March  1, 1988. 

The  purpose  of  the  alteration  is  to  add 
correspondence  systems  of  records  used 
by  two  components  within  the 
Departmental  Offices  to  Treasury /DO 
.007.  The  Public  Liaison  Correspondence 
System  and  the  Executive  Secretariat 
Document  Management  System  were 
identified  as  being  subfect  to  the  Privacy 
Act  as  a  result  of  the  General 
Accounting  Office's  survey  of 
automated  systems  containing  personal 
information.  The  alteration  to  the 
existing  Privacy  Act  notice  is  to  bring 
these  systems  bito  compliance  with  the 
requirements  of  the  Privacy  Act.  Several 
other  changes  have  been  made  to  the 
notice  due  to  organizational  changes 
and  changes  in  room  sssignments,  es 
well  as  several  editorial  ^nges. 
DATIS:  Comments  must  be  received  no 
later  than  March  8, 1991.  The  alteration 
to  the  system  of  records  will  be  effective 


April  8, 1901.  unless  comments  ara 
received  ndiidi  result  in  a  contrary 
determlnatton. 

AOOfilMU:  Comments  should  be  sent 
to  Disclosure  Services.  Department  of 
the  Treasury,  Room  1064-MT, 
Washington,  DC  20220.  Comments  will 
be  made  available  for  inspection  and 
copying  in  the  Treasury  Department 
library  upon  request. 

FON  mnTNBI  MPOMMATION  CONTACTS 
Dale  Underwood,  Program  Analyst 
Disclosure  Services,  Diepartment  of  the 
Treasury  (202)  586-2789. 

tUPPLCMENTARV  mTORMATION:  The 

specific  changes  to  the  record  system 
being  altered  are  set  forth  below.  Under 
"System  Location:"  beneath  "Office  of 
the  Assistant  Secretary  for  International 
Affairs",  add  "Office  of  the  Executive 
Secretary"  and  "Office  of  Operations. 
Public  Uaison." 

Under  "Categories  of  Individuals 
Covered  by  the  System:"  following  "U.S. 
Foreign  Sovice  officials,"  add  "officials 
and  employees  of  the  Treasury 
Department".  At  the  end  of  the  sentence 
substitute  a  comma  (,)  in  place  of  the 
period  (.)  and  add  "forei^  nationals, 
memb«rs  of  the  news  media,  busineseee. 
officials  and  employees  of  other  Federal 
departments  and  agencies." 

Under  "Categories  of  Records  in  the 
Syston:"  after  the  word  "Department" 
insert  a  comma  (.)  and  add  "tasking 
sheets  and  internal  Treasury 
memorandum."  to  die  sentence. 

Beneath  the  citation  "5  U3.C  301.". 
located  under  "Authority  for 
Maintenance  of  the  System:"  add  the 
Privacy  Act  element  "Purpose(s]:"  and 
the  following  text  'To  manage  the  high 
volume  of  correspondence  received  by 
the  Departmental  Offices  and  to 
accurately  respond  to  inquiries, 
suggestions,  views  and  concerns 
expressed  by  the  writers  of  the 
correspondence.  It  also  provides  the 
Secretary  of  the  Treasury  with 
sentiments  and  statistics  on  various 
topics  and  issues  of  interest  to  the 
Department" 

Under  "Routine  Uses  of  Records 
Maintained  in  the  System  Including 
Categories  of  Usera  and  the  Purpoees  of 
Such  Uses:"  add  the  word  "to"  at  the 
end  of  the  first  line  in  fix)nt  of  the  colon, 
and  delete  the  word  'To"  at  the 
beginning  of  routine  uses  (1)  throu^  (4]. 
Add  the  foUowing  text  after  routine  use 
(4):  "(5)  Provide  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license.  (6)  Provide  information 
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to  a  court  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
setUement  negotiations  or  in  connection 
with  criminal  law  proceedings." 

Under  "Storage:"  add  "paper 
records,"  to  the  beginning  of  the 
sentence. 

Under  "Retilevability:"  insert  a 
comma  (,]  after  "number"  and  add 
"address,  assignment  control  number,  or 
organizational  relationship"  to  the  end 
of  the  sentence. 

Under  "Safeguards:"  add  the 
following  two  sentences  in  front  of  the 
existing  text.  "Access  is  limited  to 
authorized  personnel  with  a  direct  need 
to  know.  Rooms  containing  the  records 
are  locked  after  business  hours."  In  the 
last  sentence,  substitute  the  word 
"records"  with  the  word  "storage." 

Under  "Retention  and  Disposal:"  add 
the  following  language  after  the  second 
Sentence.  "Some  electronic  records  are 
periodically  updated  and  maintained  for 
two  years  after  date  of  response;  hard 
copies  of  those  records  are  disposed  of 
after  three  months  in  accordance  with 
the  NARA  Schedule.  Paper  records  of 
the  office  of  the  Executive  Secretary  are 
stored  indefinitely  at  the  Federal 
Records  Center." 

Under  "System  Manager(8]  and 
Address:"  delete  "Room  504, 1331 G  St, 
NW,"  and  in  its  place  add  "Room  2233 
Treasury  Annex,".  FoUowing  "Director, 
OASIA  Secretariat  U.S.  Treasury 
Department  Room  5422-MT,  1500 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20220,"  add  the  following  system 
managere  and  addresses:  "Office  of  the 
Executive  Secretary,  U.S.  Treasury 
Department  Room  3419-MT, 
Washington,  DC  20220.  Director,  Office 
of  Operations,  Office  of  Public  Liaison, 
U.S.  Treasury  Department,  Room  4404- 
MT,  Washington.  DC  20220." 

Under  "Notification  Procedure:"  After 
the  word  "system"  delete  the  comma  (,] 
cmd  add  the  following  text:  "may  inquire 
in  accordance  with  instructions 
appearing  at  31  CFR  part  1,  subpart  C. 
Appendix  A.  Individuals  *  *  *" 

Delete  the  tide  "Disclosure  Program 
Manager"  astA  in  its  place  add 
"Assistant  Dirctor,  JMsclosura  Services." 

Under  "Record  Access  Procedure:" 
Delete  the  titie  "Disclosure  Program 
Manager"  and  in  its  place  add 
"Assistant  Director,  Disclosure 
Services." 

The  system  notice,  as  amended,  is 
published  in  its  entirety  below. 


Traaeury/DO  .007 


General  Correspondence  Files 
Treasury /IX3. 

SYtTlM  tOCATMNC 

Departmental  Offices,  Department  of 
the  Treasury,  1500  Pennsylvania  Ave.. 
NW.,  Washington.  DC  20220. 
Components  of  this  record  system  are  in 
the  following  offices  writhin  the 
Departmental  Offices: 

Office  of  Foreign  Assets  Control 

Office  of  Tax  Policy 

Office  of  the  Assistant  Secretary  for 

International  Affaire 
Office  of  the  Executive  Secretary 
Office  of  Operations,  Public  Liaison 

CATeooMts  OP  monnDUALS  oovnm  ev  tw 


Membere  of  Congress,  U.S.  Foreign 
Service  officials,  officials  and  employees 
of  the  Treasury  Department  officials  of 
municipalities  and  state  governments, 
the  general  public,  foreign  nationals, 
members  of  the  news  media,  businesses, 
officials  and  employees  of  other  Federal 
departments  and  agencies. 

CATtoomss  or  mcoms  m  tm  svstim: 

Incoming  correspondence  and  replies 
pertaining  to  the  mission,  function,  and 
operation  of  the  Department  tasking 
sheets,  and  internal  Treasury 
memorandum.  This  system  of  records 
also  contains  a  list  of  individuals  who 
have  asked  to  be  advised  of 
amendments,  announcements,  etc., 
pertaining  to  regulations  administered 
by  the  Office  of  Foreign  Assets  Control. 


5  U.S.C.  301. 

NRKMC(S)s 

To  manage  the  high  volume  of 
correspondence  received  by  the 
Departmental  Offices  and  to  accurately 
respond  to  inquiries,  suggestions,  views 
and  concerns  expressed  by  the  writera 
of  the  correspondence.  It  dso  provides 
the  Secretary  of  the  Tleasury  with 
sentiments  and  statistics  on  various 
topics  and  issues  of  interest  to  the 
Department. 


aourmi  uses  or  escoms  HAarTAMSo 


M 
OPUSOM 


opsucHUSis: 


These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains.  (2)  Provide 
informetion  to  the  news  media  in 
accordance  with  guidelines  contained  in 


28  CFR  S0.2  which  relate  to  an  agency's 
functions  relating  to  dvil  and  criminal 
proceedings.  (3)  Provide  information  to 
unions  recognized  as  exclusive 
bargaining  repres«itatives  under  the 
Civil  Service  Reform  Act  of  1978. 5 
U.S.C.  7111  and  7114.  (4)  Provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation.  (5) 
Provide  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute.  ' 
rule,  regulation,  order,  or  license.  (8) 
Provide  information  to  a  court, 
magistrate,  or  administrative  bibunal  In 
the  couree  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settiement 
negotiations  or  in  connection  with 
criminal  law  proceedings. 


MTNiSVSISM. 
STONAOC: 

Paper  records,  file  folden  and 
magnetic  media. 


By  name  of  individual  or  letter 
number,  address,  assignment  control 
number,  or  organizational  relationship. 


Access  is  limited  to  authorized 
personnel  with  a  direct  need  to  know. 
Rooms  containing  the  records  are  locked 
after  business  houn.  Some  folden  are 
stored  in  locked  file  cabinets  in  ereas  of 
limited  eccessibility  except  to 
employees.  Othen  are  stored  in 
electronically  secured  areas  and  vaults. 
Access  to  electronic  records  is  by 
password. 


Some  records  are  maintained  for  three 
yean,  then  destroyed  by  burning.  Other 
records  are  updated  periodically  and 
maintained  as  long  as  needed.  Some 
electronic  records  are  periodically 
updated  and  maintained  for  two  yeare 
after  date  of  response;  hard  copies  of 
those  records  are  disposed  of  after  three 
mondis  in  accordance  with  the  NARA 
schedule.  Paper  records  of  the  Office  of 
the  Executive  Secretary  are  stored 
indefinitely  at  the  Federal  Records 
Center, 

svsTiM  iMiMaea(s)  mm  noamMUM. 

Director,  Office  of  Foreign  Assets 
Control,  U.S.  Treasury  Department 
Room  2233  Treasury  Annex,  1500 


Pennsylvania  Ave.  ^fW.,  Washington. 

DC  20220 
Freedom  of  Information  Act  Officer,  or 

Director.  Correspondence  Unit.  Office 

of  Tax  Policy.  U.S.  Treasury 

Department  Room  1124-MT,  1500 

Pennsylvania  Ave..  N\V.,  Washington. 

DC  20220 
Director.  OASIA  Secretariat.  U.S. 

Treasury  Department.  Room  5422-Kfr, 

1500  Pennsylvania  Ave.,  NW., 

Washington.  DC  20220 
Office  of  the  Executive  Secretary,  U.S. 

Treasury  Department,  Room  3419-MT. 

Washington.  DC  20220 
Director.  Office  of  Operations.  Office  of 

Public  Liaison,  U.S.  Treasury 

Department  Room  4404-MT, 

Washington,  DC  20220 

NormcATiOM  raoccounc 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  this  system  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C,  Appendix  A. 
Individuals  must  submit  a  written 
request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identincation 
number,  dates  of  employment  or  similar 
information).  Address  inquiries  to 
Assistant  Director,  Disclosure  Services 
(see  "Record  access  procedures" 
below). 


Assistant  Director.  Disclosure 
Services.  Department  of  the  Treasury, 
Room  1054-MT.  1500  Pennsylvania  Ave.. 
NW..  Washington.  DC  20220. 


coNnrnNQ 


See  "Record  access  procedures" 
above. 


CA 


Individuals  who  have  corresponded 
with  Departmental  Offices,  other 
governmental  agencies  (Federal,  state 
and  local),  foreign  individuals  and 
official  sources. 


I  CdTAWI  PWOVIMOm 

ottwact: 

None. 

Dated  lanuary  30. 1991 
Linda  M.  Comba, 

Assistant  Secretary  of  the  Treasury 

(Management). 

(FR  Doc  91-2731  Piled  2-5-01:  8:45  am] 


Offic*  of  Thrift  Sup«rvMon 

Center  Savings  and  Loan  Association, 
FA.;  Appointmant  of  Consarvator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act.  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Center  Savings  and 
Loan  Association.  F.A.,  Clifton.  New 
Jersey,  on  January  24. 1991. 

Dated:  January  31. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
(FR  Doc  91-2898  Filed  2-5-91:  S:4S  am) 
MLUNQ  cooc  srao-oi-M 


Cantar  Savings  and  Loan  Association, 
NJL;  Appointmant  of  Consarvator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Coral  Savings  and  Loan 
Association,  N.A.,  Coral  Springs, 
Florida,  on  January  24, 1991. 

Dated  January  31. 1991. 

By  the  OfTice  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
(FR  Doc.  91-2899  Filed  2-5-91:  8:45  amj 

MLLMQ  COOC  S7a»41-ll 


Columbia  Savlnga  and  Loan 
Association;  Appointment  of 
Consarvator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Conservator  for 
Columbia  Savings  and  Loan 
Association.  Beverly  Hills.  California, 
OTS  Docket  No.  6325,  on  January  25, 
1991. 

Dated  January  31, 1991. 

By  the  OfTice  of  Thrift  Supervision. 
Nadine  Y.  Wasfalngtoo. 
Corporate  Secretary. 
(FR  Doc  91-2700  Filed  2-5-fll:  8:45  am] 

MLLMQ  coot  S73»-01-M 


TruattMnic  Fadaral  Savlnga  Bank; 
Appointmant  of  Conaarvator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 


5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Trustbank  Federal 
Savings  Bank,  Tysons  Comer,  Virginia, 
on  January  25, 1991. 

Dated:  January  31, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc  91-2701  Filed  2-5-91;  8:45  am| 
HLLMQ  COOC  ST30-01-M 


Cantar  Savings  and  Loan  Association; 
Appointmant  of  Racelvar 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Center 
Savings  and  Loan  Association,  Clifton, 
New  Jersey,  Docket  No.  4881.  on  January 
24, 1991. 

Dated:  January  31. 1991. 

By  the  OfTice  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
(FR  Doc.  91-2702  Filed  2-5-91;  8:45  amj 
•ILUNO  COOC  Sr3IM>1-M 


Coral  Savings  and  Loan  Association; 
Appointmant  of  Racelvar 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Coral 
Savings  and  Loan  Association.  Coral 
Springs.  Florida,  on  January  24, 1991. 

Dated:  January  31, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-2702  Filed  2-5-91:  8:45  am| 

WLUNQ  COOC  STM-OI-M 


Trustbanic  Savings,  F.S.B.; 
Appointntent  of  Raceh^ar 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  Section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Trustbank  Savings,  F.S.B..  Tysons 
Comer,  Virginia  (OTS  No.  7359),  on 
January  25, 1991. 

Dated  January  31. 1991. 
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By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  91-2704  Filed  2-S-«l:  8:45  amj 
BNJJNQ  COOC  STie-OI-M 
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Sunshine  Act  Meetings 


maa^i 


.!:;:»  :: 


VoL  56,  Na  2S 
Wednecday,  Febniary  S.  1801 


TNt  MClion  ct  1t»  FEDERAL  REGISTER 
oonww  nooow  Of  tnmmngm  puoMnsa 
undtr  ttw  "Qownmsnl  In  ttM  SuniNns 
Act  (Pub.  L  94-400)  5  U.&C  552tX«M3). 


Punuant  to  the  provitiona  of  the 
"Government  in  the  Sunahine  Act"  (5 
U.S.C.  5S2b),  notice  U  hereby  given  that 
at  2:12  pjn.  on  Tueaday.  January  22. 
1891.  the  Board  of  Directors  of  the 
Federal  Depoait  Insurance  Corporation 
met  in  dosed  session  to  consider  the 
following  matters: 

Mattan  raiatinf  to  tha  probable  failura  of 
certain  insorad  banks. 

Matter  relating  to  an  administrative 
anfoKanaBt  pracaadln^ 

Reports  of  the  Office  of  Inspector  General: 
Audit  Report  re: 
Irvine  Coaaolidatad  Office.  Cost  Center— 
am  P4eBO  dated  Daoefflber  U  1900) 
Audit  Report  re; 
KQdlaad  Coaaolidatad  Office.  Coat 
Center    ¥»  (Memo  dated  December  12. 
1900) 
Audll  Rei^ort  rK 
Eureka  Pedaral  Savings  ft  Loan 
Aaaodattoa  San  Carloa.  California. 
Assistance  Agreement  Case  Number  G- 
334c  (Memo  dated  December  12. 1900) 
Audit  Report  re: 
Eureka  Federal  Sevings  i  Loan 
Aaeodatloa  San  Carlos.  California. 
Aaaistanoe  Agreement.  Case  Number  C- 
330e  (Memo  dated  December  17. 1900) 
Audit  Report  re: 
Federal  Savings  Bank  of  Roger*.  Rogers. 
Arkansas.  Assistanoe  Agraement  Case 
Number  C-M7c  (Memo  dated  December 
laiOOO) 
Audit  Report  re: 
Sulphur  Springs  Loan  and  Building 
AsaocUttoo.  Sulphur  Springs.  Texaa. 
Aaslstanoe  Agraement  Case  Number  C- 
31ta  (Maao  dated  December  18, 1900) 
AadHRapertsst 
BOP  Aadtt  ellhe  South  Bnnetvick 
Cooaoiklatad  Office.  Cost  Center  S06 
(Memo  dated  December  28, 1900) 
Audit  Report  ret 
BDP  Audit  of  the  Secondary  Marketing 
Asset  Prtdag  System  (Memo  dated 
fannary  11. 1901) 
Audit  Report  re 
Aadtt  d  Lsfal  Bxpeoeee  Paid  to  the  Law 
Flm  of  Hopkins  and  Sutter  (Memo  dated 
Deeaaiberr.iooo) 
Audit  Report  re: 
Audit  Repast  on  Travel  Monitoring 
Prooedufee  (Memo  dated  December  10, 
1900) 
Audit  Report  rail 
Audit  of  Virginia  Square  Construction 
Coats  (Memo  dated  December  24. 1900) 


In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  T. 
Timothy  Ryan.  ]t.  (Office  of  Thrift 
Supervision),  seconded  by  Director 
Robert  L  Qarke  (Comptroller  of  the 
Currency),  concurred  in  by  Vice 
Chainnan  Andrew  C  Hove,  Jr..  and 
Chairman  L  William  Seidman.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6).  (c)(8),  (c)(9)(A)(ii).  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C  552b(c)(2),  (c)(4).  (c)(8),  (c)(8), 
{c){9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550 17th  Street.  NW..  Washington.  D.C. 

Dated:  January  23. 1901. 
Federal  Deposit  Insurance  Corporatioa 
Robert  B.  FeUman. 
Deputy  Ex9cutiv9  Sacntary. 
(FR  Doc.  01-2877  Filed  2-1-91: 4:33  pm] 
I  0001  S714-S1-M 


•AraTY  AND  HIAkTH 

MVMW  COMMISSION 

January  31. 1901. 

T1MI  AND  DATK  10:00  a.m..  Thureday, 

Febniary  7, 1991. 


:  Room  eoa  1730  K  Street  NW.. 
Washington.  DC 

status:  Open. 

MATTmS  TO  SB  CONSNMMO:  The 

Commission  will  consider  and  act  upon 
the  following: 

l;  htichaelP.  Damron  v.  Reynolda  Metala 
C(K,  Docket  Na  CENT  80-131-IM4.  (Issuee 
include  wtiether  the  Judge  erred  in  holding 
tfast  Damrao  was  not  discriminated  against 
under  Section  10S(cXl)  of  the  Mine  Act  30 
U3.C  815(c)(1).) 

Any  person  attending  this  meeting 
who  reqtiires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Conunission  in  advance  of  those 
needs.  Subject  to  29  CFR  270e.l80(aH3) 
and  270e.l60(d). 


5629/(202]  706-9300  for  TDD  Relay  1- 
800-877-8339  (Toll  Free). 
JeaaflEllaB. 
Agenda  CJerk. 

[FR  Doc  01-3011  Filed  2-4-01:  3:41  pm] 
lCOM«rM-01-« 


CONTACT  PCNSON  PON  I 
inponmation:  Jean  Ellen.  (202)  653- 


NATtONAL  CntOrr  tJNION 

administnation 

TIMS  ANO  DATK  9:30  a.m..  Tuesday, 
February  12. 1901. 

PLACS:  Filene  Board  Room,  7th  Floor, 
1776  G  Street  NW..  Washington.  DC 
20456. 

STATUS:  Closed 

MATTmS  to  BS  CONSIDCRBD: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

Z.  Appeal  by  a  Federal  Credit  Union  of 
Field  of  Memberaliip  Denial.  Closed  pursuant 
to  exemptions  (8).  (9)(A)(ii).  and  (9)(B). 

3.  Personnel  Policies.  Closed  pursuant  to 
exemptions  (2)  and  (6). 

4.  Proposed  Field  of  Membership 
Expansion  Request  by  a  Federal  Credit 
Union.  Closed  pursuant  to  exemptions  (8)  and 
(9)(B). 

5.  Administrative  Actions  under  section  200 
of  the  Federal  Credit  Union  Act.  Qosed 
pursuant  to  exemptions  (5),  (7),  (8).  (9)(A)(ii), 
and  (9)(B). 

0.  Administrative  Action  under  section  200 
of  the  Federal  Credit  Union  Act  Closed 
pursuant  to  exemptions  (8),  (9)(A)(ii),  and 
(9)(B). 

7.  Administrative  Action  under  section  208 
of  the  Federal  Credit  Union  Act  Closed 
pursuant  to  exemptions  (8).  (9](A)(ii).  and 
(9)(B). 

PON  M0N8  INPONMATION  CONTACT  Becky 

Baker,  Secretary  of  the  Board. 

Telephone  (202)  682-g60a 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc  91-2050  Filed  2-4-01;  12:52  pm] 

MLLMO  0001  7SM-St-M 


OCCUPATIONAL  SAPBTV  ANO  HIALTN 
NSVWW  COMMISSION 

TIMB  ANO  oats:  lOKX)  a.m..  Thursday, 
February  21, 1991. 

PLACS:  Room  4ia  1825  K  Street  NW., 
Washington.  DC  20006. 

STATUS:  Open  Meeting. 

MATTBNS  TO  SB  CONSNMRBO:  Oral 

Arginnent  before  the  Commission  in— 

American  Cyanamid  Company 
OSHRC  Docket  Na  00-0081 
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CONTACT  PCRSON  PON  MORE 

MPONMATION:  Mra.  Mary  Ann  Miller 
(202)  634-4015. 

Dated:  January  31. 1091. 
Earl  R.  Ohman.  Jr., 
General  Counael. 

[FR  Doc.  01-2899  Filed  2-4-01;  11:22  am] 
OHJJNO  coos  TSOO-ei-M 

RCSOUmON  TRUST  CORPORATION 

Matter  To  Be  Added  for  Consideration 
at  an  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 


U.S.C.  652b),  notice  is  hereby  given  that 
the  following  matter  will  be  added  to  the 
agenda  for  consideration  at  the  open 
meeting  of  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation  scheduled 
to  be  held  at  2:00  p  jn.  on  Tuesday, 
February  5, 1091,  In  the  Board  Room  on 
the  sixth  floor  of  the  FDIC  Building 
located  at  650— 17th  Street  NW., 
Washington,  DC. 

Summary  Agenda 

B.  Memorandum  re: 
Proposed  final  rule  Governing  Priority  of 
Distribution  of  Claims  Against  the 


Resolution  Trust  Corporation  as 
Receiver. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  John  M.  Buckley,  Jr.,  Executive 
Secretary  of  the  Corporation,  at  (202)  . 
416-7262. 

Dated:  February  4, 1091. 
Resolution  Trust  Corporation. 
John  M.  Buckley,  Jr., 
Executive  Secretary. 
[FR  Doc.  01-2960  Filed  2-4-01;  12:52  pmj 
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Wednesday 
February  e,  1991 


Part  II 


^ 


Department  of 
Education 

Office  of  Special  Education  Programs 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Final  Funding  Priorities  for  Training 
Personnel  for  the  Education  of 
Individuals  With  Disabilities  Program; 
Notice 

Bilingual  Education:  State  Educational 
Agency  Program;  Notice 


I 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  Programe 
ICf  OA  No:  •4M§] . 

Final  Funding  PrkNitlee  for  Training 
Personnei  for  ttie  Education  of 
Indlvlduala  with  DteabHitlee  Program 

AOf  NCV:  Department  of  Education. 
action:  Notice  of  Rnal  funding  prioritiei 
for  Training  Personnel  for  the  Education 
of  Individuals  with  Disabilities  Program. 

tUMMANV:  The  Secretary  announces 
final  funding  priorities  for  grants  under 
the  Training  Personnel  for  the  Education 
of  Individuals  with  Disabilities  Program. 
MFlcnvi  DATK  These  priorities  will 
take  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  funding  priorities 
call  or  write  the  Department  of 
Education  contact  person. 

FOn  RJNTNIN  IMFOWaUTlOW  CONTACT 
Max  Mueller.  Division  of  Personnel 
Preparation.  Office  of  Special  Education 
Prt^rams.  Department  of  Education,  400 
Maryland  Avenue  SW.,  (Switzer 
Building,  room  3512-MS  2651) 
Washington.  DC  20202.  Telephone  (202) 
732-1554. 

SUP^uuaCNTAiiY  information:  On  July 
31.  igga  at  55(11  ansa,  the  Secretary 
published  in  the  Federal  Register  a 
Notice  of  Proposed  Funding  Priorities  for 
fiscal  year  1991,  for  Training  Personnel 
for  the  Education  of  Children  with 
Handicaps.  The  title  of  this  program  has 
been  changed  to  the  Training  Personnel 
for  the  Education  of  Individuals  with 
Disabilities  Program  by  the  Education  of 
the  Handicapped  Act  Amendments  of 
1990  (Pub.  L  101-476). 

A  notice  requesting  transmittal  of 
applications  under  these  priorities  is 
published  in  this  issue  of  the  Federal 
Register. 

Analysis  of  ComBiMits  aod  Chaoges 

A  total  of  107  respondents  submitted 
comments  on  the  proposed  priorities.  As 
a  result  of  tfaoee  comments  and  other 
factors,  seven  changes  were  made:  (1) 
The  competitive  priorities  for 
Preparation  of  Personnel  for  Low 
Incidence  Populations,  and  for  Training 
Personnel  to  Serve  Infants,  Toddlers, 
and  Preschoolers  have  been  changed  to 
absolute  priorities  and  early 
intervention  dropped  from  the  absolute 
priority  on  Preparation  of  Special 
Education  Personnel;  (2)  Attention  to 
training  In  the  use  of  assistive 
technologies  has  been  added  to  the 
priorities  on  Preparation  of  Special 


Education  Personnel,  Preparation  of 
Personnel  for  Low  Incidence 
Populations,  and  Training  Personnel  to 
Serve  Infants.  Toddlers,  and 
Preschoolers:  (3)  An  "eligible 
applicants"  section  has  been  added  to 
each  of  the  absolute  priorities  to  address 
the  confusion  indicated  in  some 
comments:  (4)  With  respect  to 
competitive  priority  2.  the  Department 
has  changed  the  way  the  competitive 
preference  is  awarded  to  give  more 
value  to  those  applications  that 
concentrate  on  Promoting  Full 
Qualification  of  Personnel  Serving 
Children  with  Disabilities:  (5) 
Requirements  that  are  common  to  all 
competitions  have  been  relocated  in  the 
text  to  clarify  their  general  applicability 
independent  of  specific  priorities;  (0) 
The  number  of  points  for  addressing  the 
priority  for  Utilizing  Innovative 
Recruitment  and  Retention  Strategies  is 
reduced  ^m  10  to  5  because  the  higher 
point  value  would  place  too  much 
emphasis  on  the  priority  as  compared 
with  the  value  of  regular  selection  . 
criteria  with  the  possible  result  of 
funding  low  quality  projects  just 
because  of  their  relationship  to  the 
priority;  and  (7)  Under  Absolute  Mority 
2.  the  Preparation  of  Related  Services 
Personnel,  competitive  priority  (2)  on 
promoting  full  qualifications  for 
personnel  has  been  deleted  because 
partially  qualified  personnel  are  less  of 
a  problem  in  related  services  than  in 
special  education. 

The  Secretary  has  also  made  a 
number  of  minor  technical  changes. 
Other  changes  have  been  made  to  make 
the  priorities  consistent  with  recent 
legislation  reauthorizing  the  program: 
the  Education  of  the  Handicapped  Act 
Amendments  of  1990  (Pub.  L  101-476). 

General  Comments 

The  majority  of  comments  addressed 
issues  relating  to  differences  between 
absolute  and  competitive  priorities 
rather  than  to  the  funding  priorities 
themselves.  The  change  from  using  only 
absolute  priorities  to  absolute  priorities 
in  conjunction  with  competitive 
priorities  is  unrelated  to  programmatic 
or  funding  issues.  The  shift  from 
absolute  to  competitive  priorities  is  an 
administrative  decision  aimed  primarily 
at  improving  the  processing  of 
applications  by  reducing  the  duplication 
of  effort  involved  in  large  numbers  of 
separate  competitions.  This  change  is 
not  expected  to  affect  significantly  the 
selection  or  funding  of  applications  or 
projected  outcomes  of  the  program. 

Many  of  the  comments  regarding  the 
use  of  competitive  as  opposed  to 
absolute  priorites  indicated  that  the 
commenters  assumed  changes  in  grant 


evaluation  processes  that  are  not 
required  by  use  of  competitive  priorities 
nor  anticipated  by  the  Secretary.  A 
competitive  priority  is  usually  just  as  ' 
effective  as  an  absolute  priority  in 
directing  funding  toward  specific 
targets.  Use  of  competitive  priorities 
also  allows  applicants  to  compete  for  a 
much  larger  pool  of  available  funds  than 
would  be  the  case  if  they  were  required 
to  apply  to  a  large  number  of  completely 
separate  competitions. 

Comment:  Six  commenters  noted  that 
the  comment  period  for  the  notice  of 
proposed  priorities  was  at  a  time  when 
many  program  constituents  were  on 
vacation  and  therefore  may  have  been 
unable  to  respond.  f 

Discussion:  The  amount  of  lime 
reqtdred  to  announce  closing  dates, 
provide  for  application  preparation  and 
review  periods,  and  to  negotiate  and 
award  projects  by  the  end  of  the  fiscal 
year  would  not  have  allowed  for  a 
substantially  later  announcement. 

Changes:  The  comment  period  was 
extended  for  two  additional  weeks  to 
provide  additional  opportunity  to 
respond.    ^ 

Comment:  Several  commenters 
indicated  that  they  found  it  difficult  to 
comment  on  the  proposed  priorities 
indepei^dent  of  knowledge  of  the 
projected  dollar  figures  associated  with 
the  priorities. 

Discussion:  Under  Department 
procedures,  budget  considerations  are 
independent  of  priority  setting  and 
generally  not  addressed  in  connection 
with  proposed  priorities.  Estimated 
budget  projections  are  included  in  the 
invitation  for  applications  in  this  issue 
of  the  Federal  Register. 

Changes:  None. 

Comment:  Sixteen  commenters  asked 
how  the  proposed  priorities  would  affect 
funding  in. various  priority  areas. 

Discussion:  Use  of  competitive  versus 
absolute  priorities  is  anticipated  to  have 
little  or  no  effect  on  distribution  of  funds 
across  priority  areas.  Application  of 
proposed  1991  priority  strategies  to  data 
from  1990  competitions  suggests  that  the 
overall  change  in  the  project  portfolio 
would  have  been  approximately  three 
projects  out  of  a  total  of  200  projects 
funded. 

Changes:  None. 

Comment-  Seven  commenters 
suggested  that  the  description  of 
competitive  priorities  was  unclear 

Discussion:  This  language  is  drawn 
from  general  Department  regulations. 
(EDGAR.  34  CFR  7S.105(c)(2))  which  are 
not  subject  to  modification  in 
connection  with  the  announcement  of 
priorities.  The  Secretary  acknowledges 
that  because  competitive  priorities  have 
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not  traditionatty  been  used  in  tUs 
prograsu  however,  additional 
rlarification  of  the  use  of  eadi  priority  is 
required. 

ChanseA:  The  descriptioB  of 
rompetitive  priorities  is  clarified  in  flie 
Notice  of  Final  Priorities,  including  how 
a  competitive  priority  is  applied. 

Comment:  Twenty-nine  commenters 
expressed  concern  that  use  of 
competitive  priorities  would  reduce  the 
quality  of  the  panel  review  process. 

Discussion:  No  changes  in  pcmel 
review  procedures  were  proposed.  Hie 
procedures  for  selection  of  panel 
members,  and  assignment  of 
applications  and  readers  to  panels  is  no 
different  for  competitive  than  for 
absolute  priorities,  therefore,  the  quality 
of  panel  reviews  will  not  be  affected. 

Changes:  None. 

Comment-  Fourteen  commenters 
expressed  concern  that  the  Department, 
as  opposed  to  the  applicant,  would 
make  all  decisions  as  to  what 
applications  would  be  considered  under 
each  priority. 

Discussion:  The  use  of  competitive 
priorities  will  not  change  ^e  method 
used  to  determine  whether  a  particular 
apphcation  will  be  considered  under 
any  priority.  Independent  of  whether  a 
priority  Is  absolute  or  competitive, 
applicants  are  expected  to  indicate  Ae 
priority  or  priorities  under  which  they 
wish  to  have  their  apphcation  reviewed. 
Department  staff  and  peer  review 
panels  further  review  applicationslo 
determine  whether  or  not  consideration 
under  particttIar.priorities  is  warranted. 
There  is  no  difference  in  this  procedure 
■nder  absolute  or  competitive  priorities. 

CmH^fCs:  None. 

CoouMBt  Three  commenters 
expressed  concern  that  fewer  priorities 
were  beiaig  proposed  and  noted  that  the 
Secretary  previously  tin  1988)  rejected 
reqaests  to  redoce  tte  namba  oi 
priorities. 

Discaesion:  There  is  no  decrease  in 
ttie  number  of  priorities  from  fiscal  year 
1990.  The  Department  is  strongly 
committed  to  directing  snore  pro-am 
resources  to  areas  of  ^atest  need. 
Three  addltima)  priorities  vwre 
proposed  to  increase  the  i^edsion  of 
targeting  pio^am  funding.  Iliese  areas 
are  Utilizkig  tamovative  RecroitBMnt  and 
Retentloo  Strategies,  Promoting  FuH 
QuaHficatian  of  Psrsoone)  Serving 
Children  with  Diaabilities,  and 
PreperatloQ  of  Paraprofessioaals.  The 
fad  ttiat  ttiese  categories  are  expressed 
as  competitive  retber  then  sbstrfnte  in 
noway  dimiidshes  ttie  impmlance  of 
these  priorities. 

Changes:  None. 

roBinirnr  T\nf\  rnsnaimtsr  sTrprnmrnd 
concern  that  die  Secretary  wovid  sdect 


only  a  single  apphcation  in  ee^  priority 
area. 

Discussion:  The  Secretary  expects 
that  the  use  of  competitive  priorities  will 
result  in  s  significant  number  of  projects 
funded  under  each  priority. 

Changes:  None. 

Comment  One  commenter  ob}ected  to 
the  proposed  priorities  because,  in  his 
locality,  the  major  concern  is  with 
teachers  to  essist  in  assuring  integration 
of  mildly  handicapped  students  and 
with  teachers  with  hmited  licenses. 

Discussion:  Both  these  issues  are 
considered  in  the  proposed  privities. 
Integration  of  students  with  disabilities 
is  covered  ss  a  general  requirement 
(item  #2)  of  all  projects,  and  limited 
licenses  is  the  target  of  the  priority  for 
Promoting  Full  Qualifications  for 
Personnel  Serving  Children  vrith 
Disabilities. 

Changes:  None. 

Comment-  One  commenter  suggested 
that  die  number  of  priorities  being 
considered  would  diminish  funding  for 
other  critical  areas,  such  as  training  of 
administrators  snd  supervises. 

Discussion:  The  puipose  of 
estabbshing  priorities  is  to  direct 
funding  towmd  areas  of  9«atest  need. 
Department  plannfaig  ^oris  kichided 
consideretion  of  several  additional 
potentia)  primity  areas.  However, 
everall  budget  cwistraints  require  some 
limitation  in  the  total  number  (^priority 
areas  dtat  can  be  supported.  The 
Secretary  does  not  antidpete  that  the 
emphasis  on  projects  thst  address 
competitive  priorities  will  oorapletriy 
negate  the  possil^ty  of  fending  aome 
projects  to  neas  not  Identified  for 
conmetitive  priority  eonsideratioD. 

CAaqfe«.'None. 

Conamnt  One  oommenter 
reooatmended  diet  all  projects  be 
directed  to  kiclude  tracing  in  Cued 
Speech. 

Discussion:  While  Cued  Speech  has 
been  demonstrated  as  effective  in 
enhancing  communication  for  a  variety 
of  children  with  disabilities,  it  is  not  in 
sufficient  use  to  justify  msking  this  a 
requirement  of  ^  projects.  Pordieimore, 
requkements  for  specific  training 
content  Is  generally  consMered  to  be 
beyond  the  purview  of  Federal 
priorities,  except  as  apphed  to  very 
broad  areas  having  poUcy  impHcations. 

Changes:  None. 

PisparatioB  of  fecial  Educatiaa 
Personiiel(AbsolMto) 

Comment-  One  commenter  seggested 
that  aU  teachers  should  receive  treining 
io  essistive  tedmology. 

Discmssiim:  Consistent  with  die  1990 
AmenABents.  tretaitaig  in  faistructional 
and  assistive  technology  has  been 


added  as  an  appropriate  target  onder 
the  Preparatioo  of  Special  Educators 
priority  and  farther  eB4ihasiied  under 
the  Training  Persoimel  for  Low 
Incidence  Populations  and  Training 
Personoe)  to  Serve  Infants.  Toddlers, 
and  Presdioolers  priorities.  However.   , 
the  Secretary  does  not  believe  that  dte 
need  for  training  fat  this  area  requires  its 
incluMon  1b  all  special  education 
training  programs.  Requiranents  for 
specific  training  content  are  generally 
considered  to  be  beyond  the  piffview  of 
Federal  priorities,  except  as  applied  to 
very  br«>ad  areas  having  policy 
implications  or  %vhere  there  is 
substantial  reason  to  believe  diet  an 
area  of  content  is  sufficiently  general  to 
demand  routine  attention. 

Changes:  Changes  have  been  made  in 
the  priorities  as  indicated. 

Prepaxatioo  of  Related  Sarvioes 
Personnel  (Absoluts) 

Coinmenlr  Two  commenters  suggested 
that  State  edncational  agencies  be 
added  as  eligible  spi^icants  under  the 
Preparation  of  Related  Services 
Personn^  priority. 

Diseuesion:  State  educstional 
agencies  sre  not  eligible  sppHcants 
under  secticm  831(8)  of  the  Individuals 
wiUi  DisaMHties  Education  Act,  which 
authorizes  diis  priority.  Thus,  the 
requested  diange  is  a  matter  for 
legislative  consideration  and  not  subject 
to  modification  duoo^  priority  setting 
procedures. 

Changes:  None. 

Comment  One  commenter  requested 
assurance  that  training  of  physicians  is 
BO  less  of  a  priority  dran  training  odier 
related  services  professionals. 

Discuss/on:  Fumfing  for  professional 
training  under  this  authority  Is  expected 
to  support  provision  of  related  services 
as  defined  by  the  Individnals  writh 
DisabiUties  Education  Act  (IDEA).  To 
die  extent  that  those  services  are 
provided  by  physicians,  the  training  b 
appropriate  for  support  under  this 
priority. 

Changes:  None. 

Trainii«  rers<HiBel  To  Serve  farf sals. 
Toddlers,  and  Preschoolers  (Absolut^ 

Ocfoaient  Fourteen  commenters 
suggested  diet  1Mb  be  made  an  abstrfute 
radwr  dian  a  competitive  priortty. 
Conmwnters  noted  that  die  traii^  of 
special  educators  and  rriated  services 
pereoonel  is  i^ttvely  distinct  with 
respect  to  provi^ng  services  to 
individuals  at  higher  age  levels. 
Ifciwevss.  die  commenters  painted  out 
Ihet  Bt  die  ptesdioo)  level  the 
distinction  is  much  less  dear  and  may 
.even  be  counterproductive  ^  trailing 
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personnel  to  provide  service  to  infants 
and  toddlers.  Accordingly,  the 
commenters  suggested  that  personnel 
training  needs  at  this  level  be  given 
totally  independent  consideration. 

Discussion:  The  Secretary  believes 
the  change  from  competitive  to  absolute 
priority  is  justined  based  on  those 
comments.  In  addition,  the  1990 
Amendments  suggest  that  the  Congress 
views  early  intervention  personnel  as  a 
unique  target  group. 

Changes:  This  priority  has  been 
redesignated  as  an  absolute  priority. 
Also,  because  this  priority  will  address 
the  need  for  early  intervention 
personnel,  these  personnel  have  been 
dropped  from  the  absolute  priority 
dealing  with  special  education. 

Training  Penoaoei  for  Low  Incidence 
PopuUtkMM  (Absolute) 

Comment:  Forty-two  commenters 
suggested  specifically  that  the  low 
incidence  priority  be  an  absolute 
priority.  Various  data  on  teacher 
shortages  suggest  that  needs  are 
especially  critical  for  teachers  of  low 
incidence  populations.  In  addition, 
commenters  noted  that  maintenance  of 
preparation  programs  in  low  incidence 
areas  tended  to  be  exceptionally 
expensive  and  less  likely  than  other 
areas  to  generate  sufficient  student 
enrollment  to  guarantee  adequate 
institutional  support 

Discussion:  The  specific  issues  noted 
are  largely  independent  of  whether 
Federal  support  is  provided  as  a  result 
of  absolute  or  competitive  priorities. 
Nevertheless,  the  Secretary  is  sensitive 
to  the  extensive  concerns  raised  in  these 
conunents. 

Changes:  The  Notice  of  Final  Priorities 
establishes  an  absolute  priority  for 
preparation  of  personnel  to  serve  low 
incidence  populations. 

Comment-  Two  commenters  noted  the 
omission  of  deafness  and  deaf-blindness 
as  low  incidence  categories. 

Discussion:  This  was  an  oversight  in 
the  proposed  priority  resulting  from 
efforts  to  follow  emerging  changes  in 
legislative  language  relating  to  the  terms 
hearing  impaired,  hard  of  hearing,  and 
deaf. 

Changes:  The  Tinal  priority  includes 
deafness  and  deaf-blindness  as 
appropriate  low  incidence  populations 
as  well  as  other  populations  added  by 
the  1990  Amendments. 

Utilizing  Innovadve  Recniitment  and 
Retention  Strategiea  (Competitive) 

CommsnL  One  commenter  suggested 
that  a  priority  for  projects  demonstrating 
innovative  recruitment  and  retention 
strategies  is  unnecessary. 


Discussion:  Based  on  current 
literature  and  recent  testimony  before 
the  Congress,  the  Secretary  believes  that 
this  is  an  extremely  important  issue  in 
special  education  today.  Inclusion  of 
this  issue  as  a  competitive  priority  is 
necessary  in  order  to  reinforce  efforts  to 
improve  the  effectiveness  of  the 
program. 

Changes:  None. 

Comment-  One  commenter  expressed 
concern  about  the  number  of 
"subpriorities"  under  the  Recruitment 
and  Retention  priority. 

Discussion:  This  list  of  activities  is  not 
presented  ^s  subpriorities  but  as 
examples  of  a  variety  of  ways 
applicants  might  address  this  priority. 

Changes:  None. 

Training  Personnel  To  Work  in  Rural 
Areas,  Training  Personnel  To  Provide 
Transition  Services,  Training  Personnel 
To  Serve  Radal.  Ethnic  and  Language 
Minority  Children  With  Disabilities 
(Competitive) 

Comment  Seventeen  commenters 
requested  that  these  be  changed  to 
absolute  priorities. 

Discussion:  As  noted  above,  the 
Secretary  believes  a  competitive  priority 
can  be  just  as  effective  as  an  absolute 
priority  in  directing  funding  toward 
specific  targets.  Competitive  preferences 
can  be  as  effective  as  absolute  priorities 
in  assuring  that  reasonable 
accommodation  is  made  to  priority 
issues.  In  addition,  competitive  priorities 
provide  an  administrative  tool  that 
increases  the  efficiency  of  management 
of  the  program  with  essentially  no 
difference  in  programmatic  aspects  of 
funding.  Use  of  competitive  priorities 
also  allows  applicants  to  compete  for  a 
much  larger  pool  of  available  funds  than 
would  be  the  case  if  they  applied  to  a 
large  number  of  completely  separate 
competitions. 

Changes:  None. 

Preparation  of  Paraprofessionak 
(Competitive) 

Comment-  Two  commenters  suggested 
that  State  educational  agencies  be 
added  as  eligible  applicants  under  the 
Preparation  of  Paraprofessionals 
priority. 

Discussion:  State  educational 
agencies  are  not  eligible  applicants 
under  section  631(a)  of  IDEA.  Thus,  the 
requested  change  is  a  matter  for 
legislative  consideration  and  not  subject 
to  modification  through  priority  setting  - 
procedures. 

Changes:  None. 

Comment-  One  commenter  suggested 
that  paraprofessional  training  should 
emphasize  a  combination  of  preservice 
and  inservice  training. 


Discussion:  The  current 
announcement  considers  only  preservice 
training  programs.  The  Secretary  will 
consider  application  of  this  priority  in   , 
future  announcements  of  programs  that 
include  inservice  training  activities 
(sections  631(b)  and  632  of  IDEA). 

Changes:  None. 

No  comments  were  received  with 
regard  to  priority  two. 

Tide  of  Program:  Training  Personnel  for 
the  Education  of  Individuals  With 
Disabilities  Program 

(CFDA  No..  84.029] 

Purpose:  The  purpose  of  this  program 
is  to  increase  the  quantity  and  improve 
the  quaUty  of  personnel  availab^  to 
serve  infants,  toddlers,  children,  and 
youth  with  disabilities  through  the 
provision  of  awards  to  support  the 
preser\'ice  training  of  personnel  for 
careers  in  special  education  and  early 
intervention  in  special  education 
teaching,  related  services,  supervision 
and  administration,  research,  and 
personnel  training:  and  through  support 
of  special  projects  designed  to  develop 
and  demonstrate  new  approaches  for 
preservicVand  inservice  iraining.  The 
program  also  includes  separate 
components  ibr  support  of  parent 
training  and  information  projects  and 
training  by  State  educational  agencies. 

Priorities:  The  Secretary  establishes 
the  following  priorities  for  the  Training 
Personnel  for  the  Education  of 
Individuals  with  Disabilities  Program. 
CFDA  No.  84.029.  In  accordance  with 
the  Education  Department  General 
Administrative  Regulations  (EDGAR.  34 
CFR  75.105),  the  Secretary  establishes 
both  absolute  and  competitive  priorities 
under  this  program.  That  is,  the 
Secretary  will  select  for  funding  only 
those  applications  proposing  projects 
that  meet  one  of  tiie  absolute  priorities 
and  will  select  applications  addressing 
competitive  priorities  in  preference  to 
more  general  training  projects  within  the 
absolute  priorities. 

All  projects  funded  under  this 
program  must  assure  that  the  training 
program  devotes  significant  attention,  as 
appropriate,  to: 

(1)  Training  techniques  and 
procedures  designed  to  foster 
collaboration  between  special  teachers 
and  regular  teachers,  administrators, 
related  service  persoimel,  infant 
intervention  specialists,  and  parents. 

(2)  Training  techniques,  procedures. 
Hnd  practice  designed  to  foster 
integration  of  children  with  disabilities 
into  regular  education  settings  to  the 
maximum  extent  feasible. 

'  (3)  Interdisciplinary  preparation  in  all 
areas  where  this  is  relevant. 
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(4)  Special  recniitment  efforts  directed 
toward  minority  peraonneL 

Abaohxte  Monties 

The  Secretary  establishes  the 
following  four  absolste  prfoHHes.  These 
priorities  will  be  implemented  through 
separate  competitions. 

CFDA  Na  84.0»B-Preparation  of 
Pereonnei  for  Careers  in  Special 
Education 

This  priority  supports  preservice 
preparation  of  personnel  for  careers  in 
special  education  and  of  supervisors  of 
those  personnel.  Preservice  training 
includes  additional  training  for  currently 
employed  teachers  seeking  additional 
degrees,  certificates,  or  endorsements. 
Training  at  the  baccalaureate,  maateis. 
or  speciah'st  level  is  appropriate.  Under 
this  priority,  special  education  persoimel 
include  special  education  teachers^ 
speech-language  pathologiats. 
audiologists,  adapted  physical  education 
teachers,  vocational  educators,  and 
instructional  and  assistive  technology 
speciahsts.  Tt'ainlng  of  administrators 
and  supervisors  at  the  baccalaureate 
and  masters  level  is  also  appropriate 
under  tiiis  priority.  Projects  must  be 
consistent  with  the  needs  for  personnd 
training  identified  by  the  comprehensive 
personnel  development  system  of  the 
State  or  States  typically  employing 
program  graduates.  Projects  must  either 
represent  new  program  activities  of  the 
applicant  agency,  or  be  designed  to 
significantly  improve  ongoing  programs. 

Eligible  eppHcenta  are  institutions  of 
higher  edBcetfon  and  appropriate 
privete  nonprofit  orgenizations. 
Grantees  imtst  meet  State  and 
professionat  stsndards  for  personnel 
preparatioB. 

Within  tMs  eorapetitfon.  the  Secretary 
givee  e  prefivefiee  to  projects  sddresshtg 
one  or  more  of  the  following  competithre 
prioritfes: 

(1)  Utilizing  innovative  reendtmeiit 
and  retention  strategies, 

(2)  PremolfBg  foil  queliflcatlom  for 
personnel  sesving  dittdien  witb 
disabiUties. 

(3)  Training  personnel  to  work  in  rural 
areas, 

(4)  Ttafnlng  personnri  to  provide 
transition  services,  and 

(5)  Training  personnel  to  serve  redsL 
ethnic  and  l«D9iage  oiinoiity  ckiMren 
witkdisabliitiee. 

These  conpetitive  priorities  are 

described  fu^  in  a  later  section  of  diis 
notice. 

CFDA  No.  •4.0ZV— PrepataHon  of 
Related  Services  Bersonnel 

Related  services  funding  supports 
preservice  preparation  of  individiials  kk 


provide  devekq;iBental.  eotrecHve^  end 
other  nqiportive  ssrvkxs  thet  assist 
children  with  disabiltttes  to  benefit  tnm 
special  edecetiea.  These  indeds^  by 
regulatory  md  IcgidaMve  definition^ 
paraprefeaskmat  persennei.  therapeutie 
recreatkm  specialists,  heaM  tervkw 
providers,  physical  thereptsts  (FT), 
occupational  therapists  (OT);  sdiool 
psychologisis,  school  sodal  workers. 
couBselon  bichidliig  rrtebilitatioR 
counsefers,  and  other  related  services 
personnel.  In  the  pest  the  ''otfier^ 
category  has  provkled  sepport  for 
training  of  interpreters,  ortentation  and 
mobility  specialists,  respite  care 
providers^  eri  therapists,  volunteers,  and 
to  the  limited  degree  specified  in  the  law 
and  impleraenting  regulations, 
physicians.  IVojects  to  train  personnel 
identified  es  specisi  educetion 
personnel  ere  not  appropriate,  even  if 
those  personnel  mey  be  considered 
related  services  personnel  in  other 
contexts.  IVo|ects  nrast  be  consistent 
with  the  needs  for  personnel  identified 
by  the  comprehensive  system  of 
personnel  development  (CSPD)  of  the 
State  or  States  typicaHy  employing 
program  graduates. 

This  progam  is  not  desi^ied  for 
general  training  in  related  disciplines. 
Prefects  must  include  inducements  and 
preparation  to  increeae  the  probability 
Uiat  graduates  will  direct  their  efforts 
toward  supportive  services  to  special 
educaUoo.  For  example,  a  project  in 
occupational  therapy  might  supiiort  a 
special  strand  on  pediatric  or  juvenile 
psychiatilc  OT,  support  those  students 
whose  career  goal  is  OT  in  the  schoola^ 
or  provide  for  practice  and  internships 
in  school  settings. 

Eligible  applicants  are  institutioBS  of 
higher  education  and  eppropiiete 
private  nonprofit  organisatioiM. 
Grantees  must  meet  State  and 
professional  standards  for  personnel 
preparation. 

Within  this  coiqielitkm.  the  Seoetsry 
gives  a  prefsreoce  to  projects  sddressinf 
one  Off  mace  of  die  following  ctNnpetitive 
priorities; 

(1)  Utilizing  innovative  recruitment 
and  retsntioa  strategiee. 

(2)  Ttafating  personnel  to  work  in  rural 
areas, 

(3)  Twining  personnel  to  provide 
transition  services, 

(4)  Preparatioo  of  paraprofessionals. 
and 

(5)  Training  personnel  to  serve  radek 
ethnic,  and  language  minority  childiea 
with  disabilities. 

These  competitive  priorities  sre 
described  foUy  in  e  later  section  of  this 
notica. 


CFDA  No^  M4»Q— Tkeining  F^ersemel  ' 
to  Serve  bfents,  ToddlersL  and 
PresdMofers 

This  priority  supports  pvoiecta 
designed  to  provide  preservice 
prepsrstion  of  personnH  who  serve 
infants,  toddlers,  and  preschool  children 
witii  disabilities  (or  who  are  at  high  risk 
of  becoming  disabled),  and  their 
families.  Personnel  may  be  prepared  to 
provide  short-term  services  or  long-term 
services  that  extend  into  a  child's 
preschool  program.  The  training 
program  must  have  a  clear  and  limited 
focus  on  the  special  needs  of  children 
within  the  age  range  horn  birth  throtigh 
five  years.  The  program  mifst  also  must 
include  consideration  of  family 
involvement  in  early  intervention  and 
preschool  education.  Training  programs 
under  this  priority  must  have  a  ' 
significant  interdisciplinary  focus  sad 
include  attention  to  training  in 
instructional  and  assistive  technology. 

Eligible  applicants  are  institutions  of 
htgllM^  education  and  appropriate 
private  nonprofit  organizations. 
Grantpes  must  meet  State  and 
professional  standards  for  personnel 
preperatiOn. 

\yithin  this  competition,  the  Secretary 
gives  a  preference  to  prajccts  addressing 
one  or  more  of  the  following  competitive 
prioritfett 

(ll  Utilizing  innovstfve  recraitmcnt 
snd  retention  strategies. 

(2)  Training  personnel  to  work  in  rural 
areas, 

(3)  Preparation  of  paraprofessionals, 

(4)  Training  personnel  to  serve  raciaL 
ethnic  and  language  minority  children 
vfith  disabiHtiee. 

These  eosspetitive  priorities  are 
described  foi^  in  a  later  section  of  thia 
notioa, 

CFDA  No.  Mi)29A— Preparation  of 
Personnel  for  Low  Incidence  Populations 

This  priority  supports  pr^aiatioB  ol 
special  educators,  releted  service,  and 
early  intervention  personnel  who  serve 
childrea  with  low  incidence  disebihtiea. 

Spedfically.  the  Secretary  selects  die 
foUowiag  low  incidence  cetegoriee: 

(1)  Severe  dtsabtlities.  including 
intense  phjnbcel  or  raentsl  prehlemib 
and  deaf-blindness  end  other  multiple 
disabilities^ 

(2)  Heeling  disabilitiea  including 
deafiiess. 

01  VisusI  disabilities  inchidtng 
blindness. 

(4)  Serious  emotional  disturbance. 

(5)  Autism. 

(6)  Other  heelth  impairments, 
including  chronic  or  acute  health 
probluBS. 
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Training  programs  under  this  priority 
must  devote  significant  attention  to 
training  in  instructional  and  assistive 
technology. 

Eligible  applicants  are  institutions  of 
higher  education  and  appropriate 
private  nonprofit  organixations. 
Grantees  must  meet  State  and 
professional  standards  for  personnel 
preparation. 

Within  this  competition,  the  Secretary 
gives  a  preference  to  projects  addressing 
one  or  more  of  the  following  competitive 
priorities: 

(1)  Utilizing  innovative  recruitment 
and  retention  strategies. 

(2)  Promoting  full  qualifications  for 
personnel  serving  children  with 
disabilities. 

(3)  Training  personnel  to  work  in  rural 
areas. 

(4)  Training  personnel  to  provide 
transition  services. 

(5)  Preparation  of  paraprofessionals. 
and 

(6)  Training  personnel  to  serve  racial, 
ethnic  and  language  minority  children 
with  disabilities. 

These  competitive  priorties  are 
described  fully  in  a  later  section  of  this 
notice. 

Competitive  Priorities 

The  Secretary  establishes  competitive 
priorities,  i.e..  awards  additional  points 
to  applications  that  meet  the  priority  in 
a  particularly  effective  way,  or  selects 
an  application  that  meets  a  priority  over 
an  application  of  comparable  merit  that 
does  not  meet  the  priority. 

Priority  1:  Utilizing  Innovative 
Recruitment  and  Retention  Strategies 

Various  data  suggest  imminent 
shortages  of  special  education  and 
related  services  personnel  ranging  up  to 
as  much  as  SO  percent  This  priority  will 
provide  support  to  projects  diat  explore 
emerging  and  creative  sources  of  supply 
of  personnel  with  degrees  and 
certification  in  special  education, 
related  services,  and  early  intervention: 
and  innovative  strategies  related  to 
recruitment  and  retention  of  personnel 
Any  recruitment  or  retention  strategies    - 
that  can  be  replicated  can  be  explored 
within  this  competitioa  Projects  may 
Include  but  are  not  limited  to: 

•  Special  recruitment  efforts  directed 
towanl  minority  special  education  - 
teacher*. 

•  Stipends  and  other  financial  support 
for  high  school  students  who  agree  to 
attend  in-State  special  education 
training  programs  and  who  agree  to 
spend  a  fixed  period  in  special 
education  within  the  State  where 
training  was  provided  and  supported. 


•  Strategies  such  as  a  Speakers 
Bureau,  development  of  recruitment 
materials,  and  support  of  Future 
Educators  of  America  clubs  for  the 
purpose  of  motivating  high  school 
students  during  their  junior  and  senior 
years  to  pursue  careers  in  special 
education  prior  to  the  award  of 
scholarships  or  traineeships. 

•  Scholarships  or  traineeships  for 
classroom  aides  who  have  resided  in  the 
community  for  a  substantial  period  of 
time  and  are  likely  to  remain  in  the 
community  for  the  foreseeable  future 
because  of  family  ties,  family  business, 
job  of  spouse,  etc.  Studies  have 
indicated  that  these  persons  are  likely  to 
have  low  attrition  rates  in  that  they  are 
committed  to  staying  in  the  conununity, 

•  Financial  support  (stipends  or 
scholarships)  for  military  retirees  to 
attend  in-State  special  education 
trainiitg  programs  in  preparation  for 
second  careers. 

•  Training  and  financial  support  for 
volunteers  who  have  experience 
working  with  children  «vith  disabilities. 
Training  which  leads  to  a  college  degree 
in  special  education  could  be  provided 
while  working. 

•  Scholarships  and  stipends  for 
persons  with  disabilities  who  are 
interested  in  special  education  as  a  first 
or  second  career. 

•  Paid  apprenticeships  as  well  as 
scholarships  for  individuals  from 
disadvantaged  backgrotmds  who  are 
teaching  in  general  education  or  serving 
as  classroom  aides.  Special  education 
coursework  could  be  taken  while  the 
person  is  working. 

•  Paid  extension  courses  for  Native 
Americans  living  on  reservations  with 
college  credit  leading  toward  a  degree  in 
special  education. 

•  Business/education  partnerships 
providing  supplemental  income  for  a 
fixed  period  of  time  for  selected  persons 
who  agree  to  work  for  2-4  years  in  the 
State  where  training  was  provided. 
Participants  in  this  program  could  be 
chosen  from  interested  persons  working 
in  business  with  coursework  taken  at 
night  weekends,  or  within  flexible  work 
schedules. 

•  Recruitment  through  Immigration 
Departments  to  identify  potential 
minority  special  education  teachers. 

•  Recruitment  from  junior  college 
graduates. 

•  Recruitment  and  retraining  of 
teachers  not  currently  in  the  special 
education  workforce. 

•  Recruitment  and  financial  support 
provided  for  persons  recruited  from 
depressed  industries. 

Under  34  CFR  7S.10S(c)(2)(i).  the 
Secretary  awards  up  to  five  points  to  an 
application  that  meets  this  priority  in  s 


particularly  effective  way.  These  points 
are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program. 

Priority  2:  Promoting  Pull  Qualifications 
for  Personnel  Serving  Children  With 
Disabilities 

Recent  data  suggest  that  as  much  as 
30  percent  of  the  current  teaching  force 
is  working  with  less  than  full, 
appropriate  credentials.  Therefore,  a 
competitive  preference  may  be  given  to 
projects  designed  specifically  to  identify 
and  train  personnel  who  are  working 
with  less  than  full  certification  or 
outside  their  fields  of  specialization,  to 
assist  them  in  becoming  fully  qualified. 
Student  incentives:  extension,  summer, 
and  evening  propvms;  internships; 
alternative  certification  plans:  and  other 
innovative  practices  are  appropriate 
under  this  priority.   ,, 

Under  34  CFR  75.105(c)(2)(i).  the 
Secretary  awards  up  to  ten  points  to  an 
application  that  meets  this  priority  in  a 
particularly  effective  way.  These  points 
are  in  addition  to  any  the  application 
earns  undef  the  selection  ^teria  for  the 
progranL 

Priority  ^:Tra'ining  Persoimel  To  Work 
in  Rural  Areas 

Available  data  suggest  that  in  many 
States  personnel  shortages  are  two  to 
three  times  as  severe  in  rural  areas  as  in 
other  areas.  Therefore,  the  Secretary 
gives  a  competitive  preference  to' 
training  personnel  who  will  serve 
infants.  Projects^  including  curricula, 
procedures,  practical,  and  iimovative 
use  of  technology,  must  be  designed  to 
provide  training  to  assist  persoimel  to 
work  with  parents,  teachers,  and 
administrators  in  these  special 
environments.  Special  strategies  should 
be  designee!  to  recruit  personnel  from 
rural  areas  who  will  most  likely  return 
to  these  areas. 

Under  34  CFR  75.105(c)(2)(ii).  the 
Secretary  selects  an  application  that 
meets  tliis  priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
priority. 

Priority  4:  Trainiiig  Personnel  To  Provide 
•Transition  Services 

Personnel  shortages  are  particularly 
severe  at  the  upper  end  of  the  age  range 
of  special  education;  and  transition  from 
schools  to  higher  education,  careers,  and 
conununity  living  is  extremely  difficult. 
Therefore,  the  Secretary  gives  a 
competitive  preference  for  preparation 
of  persoimel  who  assist  youth  with 
disabilities  in  their  transition  from 
school  to  adult  roles.  Personnel  may  be 
prepared  to  provide  short-term  - 
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transitional  services,  long-term 
structured  employment  services,  or 
instruction  in  community  and  school 
settings  with  secondary  school  students. 

Under  34  CFR  75.105(c)(2)(ii).  the 
Secretary  selects  an  application  that 
meets  this  priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
priority. 

Priority  5:  Preparation  of 
Paraprofessionals  ' 

Emerging  data  suggest  that 
paraprofessionals  are  being  increasingly 
involved  in  programs  for  children  with 
disabilities,  especially  at  the  early 
childhood  and  transition  levels.  There  is 
also  evidence  of  schools  having 
particular  difficulties  in  recruiting 
educational  interpreters  for  the  deaf. 
Therefore,  the  Secretary  gives  a 
competitive  preference  for  preparation 
of  paraprofessional  personnel  tojneet 
these  needs. 

Under  34  CFR  75.105(c)(2)(ii),  the 
Secretary  selects  an  application  that 
meets  this  priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
priccity. 

Priority  6:  Training  Personnel  To  Serve 
Racial,  Ethnic,  and  Language  Minority 
Children  With  Disabilities 

Minorities  are  overrepresented  amoitg 
children  with  disabilities.  To  address 
this  issue,  the  Secretary  proposes  to  give 
a  competitive  preference  to  projects  tfiat 
support  the  preservice  preparatioO'Of 
early  intervention,  special  education, 
and  related  services  personnel  who  will 
serve  minority  populations  of  iijfaDts, 
toddlers,  children,  and  youth  with 
disabilities  who,  because  minority 
status,  require  professional 
competencies  in  addition  to  those 
needed  to  serve  other  infants,  toddlers, 
children,  and  youth  wfth  similar 
disabilities.  Projects  funded  imder  this 
priority  must  be  aimed  at  specific 
minority  populations,  must  determine 


the  additional  competencies  that  are 
needed  by  professionals  serving  those 
populations,  and  must  determine  how 
the  training  program  will  result  in  the 
attainment  of  those  competencies.  . 
Under  34  CFR  75.105lc)(2)(ii).  the 
Secretary  selects  an  application  that 
meets  this  priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
priority. 

Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79.  The  objective  of  the  Executive 
order  is  to  foster  an  intergovernmental 
partnership  and  to  strengthen 
Federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  action  for  this  program. 

Authority:  20  U.S.C.  1431. 

Dated:  December  17, 1990. 
(Catalog  of  Federal  Domestic  Assitance 
Number  84.029.  Preparation  of  Personnel  for 
the  Education  of  Individuals  With 
Disabilities) 
Ted  Sanders. 

Acting  Secretary  of  Education. 
[FR  Doc.  01-2737  Filed  2-&-ei:  8:45  am] 
MUMa  cooe  4eoo-sMi 


DEPARTMENT  OF  EDUCATION 

Office  of  Bilingual  Education  and 
Minority  Ljinguages  Affair* 

Bilingual  Education:  $tate  Education 
Agency  Program 

AOCNCV:  Department  of  Education. 
action:  Notice  of  Request  for  fiscal  year 
1988  Data  and  information  imder  the 


Bilingual  Education:  state  educational 
agency  program. 

PROGRAMMATIC  IMFORMATION:  The  State 
Educational  Agency  (SEA)  Program 
provides  financial  assistance  to  SEAs  to 
collect,  aggregate,  analyze,  and  publish 
data  and  information  on  Umited  English 
proficient  (LEP)  persons  in  their  States 
and  the  educational  services  provided  or 
available  to  those  persons.  Authority  for 
this  program  is  found  in  section  7032  of 
the  Bilingual  Education  Act  (20  U.S.C 
3302). 

DATE  FOR  SUBMrfTINO  DATA  AND 
INFORMATION:  SEA  Program  regulations 
in  34  CFR  S48.10(b)  require  grantees 
under  this  program  to  report  the  data 
and  information  specified  in  34  CFR 
548.10(c)  to  the  Secretary.  Reports 
containing  the  data  and  information  for 
fiscal  year  (FY)  1989  must  be  submitted 
by  FY  1989  SEA  grantees  on  or  before 
February  15, 1991. 

addresses:  Reports  should  be 
addressed  to  Luis  A.  Catarineau,  U.S. 
Department  of  Education,  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs,  400  Maryland 
Avenue  SW..  room  5086,  Switzer 
Building,  Washington.  DC  20202-6641. 

FOR  FURTHER  INFORMATION  CONTACT 

Luis  A.  Catarineau.  Telephone:  (202) 
732-5707.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-600-877-8339 
(in  the  Washington,  DC  202  area  code, 
telephone  706-0300]  between  8  a.m.  and 
7  p.m..  Eastern  time. 

Authority:  20  U.S.C  3302. 

Dated:  January  24. 1991. 
Rita  Esquivcl, 

Director.  Office  of  Bilingual  Education  and 
Minority  Language$  Affair: 
(FR  Doc  91-2736  Filed  2-S-91;  8:45  am] 
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Wednesday 
Fsbruary  6,  1991 


Part  ill 


Department  of 
Agriculture 

Forest  Service 

36  CFR  Part  217 

Requesting  Review  ^f  National  Forest 
Plans  and  Project  Decisions;  Legal  Notice 
of  Decisions;  Final  Rule 
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OEPARTMENT  OF  AORICULTURC 

FoTMt  Service 

MCFRPart217 

RIN09M-AB10 

Requeetlnfl  Review  of  Nettonei  Foreet 
Plena  and  Profecl  Decietone;  i-egel 
Notice  of  Oedeione 

AOCNCv:  Forest  Service,  USDA. 
Acnow:  Final  rule. 

summary:  This  final  rule  adopts 
requirements  for  giving  legal  notice  of 
decisions  subject  to  appeal  and  removes 
the  simultaneous  filing  requirement  for 
Notices  of  Appeal,  along  witli  the 
attendant  requirement  for  dismissal  of 
an  appeal  that  was  not  timely  filed  with 
tK>th  the  Reviewing  and  Deciding 
Officers.  Additionally,  it  provides  a  non- 
extendable  eo^lay  period  for  the 
Deciding  Officer  to  assemble  and 
forward  the  relevant  documents  for 
appeals  of  land  and  resource 
management  plan  approvals,  significant 
amendments  or  revisions,  and  for  other 
progranunatic  decisions.  In  addition, 
several  technical  amendments  to 
remove  inconsistencies  in  the  appeal 
procedures  are  made.  The  intended 
effect  is  to  assure  that  interested  or 
affected  parties  receive  constructive 
notice  of  a  decision,  to  provide  clear 
evidence  of  timely  notice,  and  to 
improve  efficiency  and  achieve 
consistency  in  administering  the  appeals 
process. 

ffnCTWl  OATC  This  rule  is  effective 
February  8, 1991. 

KM  PUirrHlfl  INrOAMATION  CONTACT: 
Kathryn  Hauser.  National  Forest  System 
Staff,  Forest  Service.  USDA,  P.O.  Box 
96090.  Washington.  DC  20090-609a  (202) 
382-9346. 

SUmBMNTARV  INPOmiATION:  On 
March  a,  1990,  at  55  FR  7862.  the 
Secretary  of  A^friculture  issued  an 
interim  rule  amending  the 
administrative  appeal  procedures  at  36 
CFR  part  217  to  require  publication  of 
legal  notices  of  decisions  subject  to 
appeal  and  provide  a  period  of  7 
calendar  days  between  publication  of 
the  legal  notice  and  implementation  of 
the  decision  to  reduce  the  possibility  of 
an  appeal  being  mooted.  The  interim 
rule  also  provided  for  dismissal  of  an 
appeal  for  failure  to  file  with  both  the 
Reviewing  and  Deciding  Officer  and 
removed  discretionary  review  of  certain 
dismissal  decisions  and  specified  that 
Reviewing  Officers  shall  not  extend  the 
time  periods  for  review  prior  to  the  end 
of  the  time  period  allowed  for 
intervention.  Further,  the  interim  r\ile 


was  amended  to  require  that  appellants 
submit  two  copies  of  a  Notice  of  Appeal 
to  each  Officer  when  the  Notice  is  more 
than  10  pages  in  length.  Additionally, 
the  Interim  rule  made  several  technical 
amendments  to  the  Forest  Service 
administrative  appeal  procedures  at  36 
CFR  part  251.  subpart  C. 

Analysis  of  Public  Comment 

The  Forest  Service  received  2S 
responses  to  the  Federal  Register  notice, 
all  of  which  were  considered.  Responses 
received  are  available  for  review  at  the 
office  of  the  Staff  Assistant  for 
Operations,  National  Forest  System. 
Forest  Service,  USDA.  Auditors  BIdg.. 
3rd  Floor.  NW  Wing,  14th  and 
Independence  SW..  Washington.  DC 
20013.  telephone  (202)  382-9346. 

General  Comments 

In  addition  to  the  comments  on 
specific  features  of  the  interim  rule, 
some  respondents  commented  on  the 
scope  of  the  appeal  process  in  general 
and  on  other  sections  of  the  existing 
rule.  Those  comments  are  summarized 
first,  along  with  the  Department  of 
Agriculture's  response  to  them. 

CommeaL  One  respondent  agreed 
with  the  changes  but  felt  that  the  public 
should  be  represented  and  have  voting 
powers  in  the  National  Forest  System. 

Response.  While  citizens  and 
organizations  do  not  vote  on  Forest 
Service  activities,  the  public  is 
represented  in  National  Forest  System 
management.  Those  interested  in 
National  Forest  System  management 
caa  and  do.  take  advantage  of  the 
opportunity  the  National  Environmental 
Policy  Act  (NEPA)  affords  and  become 
involved  early  in  the  planning  and 
decisionmalcing  process.  AU  National 
Forests  keep  some  kind  of  schedule  of 
plaimed  activities,  and  many  of  diose 
schedules  are  published  in  local 
newspapers.  C}r.  interested  persons  can 
caO  or  write  a  District  Ranger  or  Forest 
Supervisor  to  inquire  about  upcoming 
activities  and  decisions  and  to  request 
that  they  be  notified  when  interaction 
with  the  public  (scoping)  on  the 
proposed  project  or  activity  begins.  The 
appeal  process  is  the  public's  last 
administrative  opportunity  to  obtain 
higher  level  line  officer  review  of 
decisions  formulated  during  the 
National  Forest  System  planning 
process.  The  agency  encourages  this 
respondent  and  all  members  of  the 
public  with  an  interest  in  National 
Forest  System  management  to  become 
involved  early  in  the  process. 

Comment.  One  respondent  felt  that 
while  long-term  decisiotu  such  as 
National  Forest  Land  Management  Plans 
should  be  appealable,  daily  decisions 


and  activities  mandated  to  carry  out  a 
plan  should  not  be  appealable.  Further, 
the  respondei\t  wanted  decisions  subject 
to  categorical  exclusion  from 
documentation  under  National 
Environmental  Policy  Act  (NEPA) 
procedures  expanded  and  non- 
appealable. 

Response.  This  comment  is  outside 
the  scope  of  the  interim  rule  change.  The 
agency  is  in  the  process  of  revising  its 
NEPA  procedures  bicluding  the  section* 
on  categorical  exclusions.  The  revisions 
will  be  published,  in  draft,  in  the  Federof 
Register  and  comments  by  this 
respondent  would  be  appreciated  at  tha* 
time.  • 

CommenL  One  respondent  wanted  to 
return  to  two  levels  of  review  on  ull 
decisions  and  questioned  the 
requirement  that  a  Decidimz  Officer 
most  forward  the  decision 
documentation  to  the  next  higher  officer 
in  1  day. 

Response.  The  quesiton  of  levels  of 
review  was  addressed  in  the  preamble 
to  die  final  rule  (54  FR  3342,  January  23. 
1989)  and  is  beyond  the  scope  of  this 
rulemaking.  As  to  the  reqjiirement  to 
forward  documents  within  1  day.  the 
respondent  npiay  have  confused  the 
requicsffieiits  in  \  217.17  Discretionary 
Review  with  the  requirements  in 
§  217.15  Appeal  Record.  After  a  decision 
on  an  appeal  is  made,  the  Reviewing 
Officer  is  required  to  forward  a  copy  of 
the  decision  and  the  decision  documents 
upon  which  the  appeal  was  predicated 
to  the  next  higher  officer  within  1  day 
(9  217.17(b)).  The  higher  level  officer  has 
discretion  to  decide  whether  to  review 
the  lower  level  Reviewing  Officer's 
decision.  On  the  other  hand,  pursuant  to 
f  217.15(a).  the  Deciding  Officer  has  30 
days  after  receiving  a  copy  of  the  notice 
of  appeal  to  assemble  the  relevant 
decision  documentation  and  pertinent 
records  and  transmit  them  to  the 
Reviewing  Officer. 

CommenL  One  respondent  suggested 
some  changes  were  needed  in  the 
intervention  section. 

Response.  The  agency  agrees  that 
'  there  are  some  problems  concerning 
intervention  procedures  and  a  proposal 
to  revise  Intervention  procedures  has 
been  published  recently  in  the  Federal 
Register. 

Specific  Comments 

The  following  summarizes  the  major 
conunents  and  suggestions  received  on 
the  interim  amendment  of  36  CFR  part 
217,  and  the  Department's  response  to 
these  comments.  The  public's  comments 
and  the  responses  are  keyed  to  the 
section  numbers  and  headings  of  the 
interim  rule  document 
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Section  217.5  Giving  notice  of 
decisions  subject  to  appeal.  This  section 
of  the  interim  rule  required  publication 
of  legal  notice  in  a  newspaper  of  general 
circulation,  or  the  Federal  Register  when 
the  Chief  is  making  an  initial  decision: 
previously,  tfiis  had  been  an  option.  The 
rule  also  required  that  the  published 
notice  specify  the  date  the  appeal  period 
begins,  v  hich  is  the  day  following 
publication.  In  addition,  this  section 
required  Deciding  Officers  to  publish,  at 
least  twice  yearly  in  the  Federal 
Register,  a  notice  identifying  which 
ncwspaper(s)  will  be  used  for  their  legal 
notices  of  appealable  decisions.  The 
interim  rule  allows  Deciding  Officers  to 
place  notices  in  more  than  one 
newspaper,  but  the  semiannual  Federal 
Regbter  notice  must  identify  the 
primary  newspaper  which  shall  be  the 
source  used  to  establish  the  appeal  filing 
period  and  evidence  of  legal  notice. 

Comments.  None  of  the  respondents 
direcUy  expressed  support  for  the 
change,  although  about  one-fourth  of 
them  gave  a  blanket  endorsement  for 
the  interim  rule.  About  one-third  felt  this 
section  inadequate  or  expressed  direct 
opposition.  Those  not  supporting  these 
requirements  were  concerned  with  the 
necessity  and  timing,  economic  hardship 
on  the  public  because  they  would  have 
to  subscribe  to  several  newspapers  if 
they  were  interested  in  decisions  on 
more  than  one  National  Forest,  which 
newspapers  would  be  used,  and  which 
decisions  would  be  published.  One.—  ' 
respondent  felt  that  legal  notice  in  a 
newspaper  should  l>e  required  when 
initiating  an  analyi^is  rather  thanjftiben 
the  decision  is  made,  while  another  felt 
that  posting  the  decision  in  a  Forest 
Service  office  prior  to  approval  of  some 
projects  was  adequate  public  notice. 
Two  other  respondents  wanted  to  forego 
legal  notice  altogether  flind  just  send  the 
Decision  Notices  out  to  all  interested 
parties.  Another  respondent  was 
concerned  about  the  economic  hardship 
on  the  public  needing  to  subscribe  to 
several  newspapers  in  order  to  keep 
current  abcmt  decisions  in  different 
locations. 

One  respondent  felt  that  newspaper 
publication  did  not  assure  notification. 
This  respondent  alleged  that  Deciding 
Officers  in  one  of  the  Forest  Senice 
Regions  "routinely"  do  not  mail  decision 
documents  promptly,  thus  effectively 
shortening  die  time  frame  in  which  to 
file  an  appeal.  To  assure  notification  in 
time  to  file,  the  respondent 
recommended  increasing  the  time  in 
which  to  file  to  90  days.  Three 
respondents  wrote  about  identifying  the 
newspaper  to  be  used  for  legal  notices. 
Two  of  these  wanted  additional 


newspapers  identified  in  their  local 
area:  the  third  respondent  felt  that  the 
notice  requirement  should  be  for  all 
newspapers  in  the  countries  that 
surround  or  include  the  Forest  land 
affected  by  the  decision.  One 
respondent  who  supported  legal  notice 
of  decisions  also  wanted  all  Chiefs 
appeal  decisions  published  in  the 
Federal  Register.  Lastly,  one  respondent 
was  concerned  about  the  delay  caused 
by  publication  and  its  effect  on 
implementing  projects,  especially  where 
a  third  party  is  involved  such  as  an 
appeal  of  an  application  for  permit  to 
drill  for  oil  and  gas. 

Response.  While  it  is  important,  and 
requried  by  law,  that  the  agency  inform 
the  public  of  prospective  activities,  local 
forest  officers  cannot  possibly  know  or 
identify  and  subsequently  involve  all  the 
persons  or  organizations  that  might  have 
an  interest  in  a  particular  activity  or 
class  of  activity.  However,  equally 
important,  and  also  required  by  law.  is 
the  necessity  to  give  timely  and 
constructive  notice  of  decisions  to  the 
public.  It  is  this  latter  type  of  notice  that 
was  the  focus  of  the  interim  rule  change. 
Thus,  the  suggestion  to  use  pre- 
decisionsl  notice  is  not  appropriate. 
Further,  it  needs  to  be  emphasized 
that  the  mandatory  legal  notice 
requirement  is  in  addition  to  the 
requirement  that  ab>eady  exists  that  the 
Deciding  Officer  promptly  mail  the 
appropriate  decision  document  to  those 
who  have,  in  writing,  requested  it  and  to 
those  who  are  known  to  have 
participated  in  the  decisionmaking 
process.  While  it  may  appear,  as  some 
respondents  suggested,  that  direct  notice 
is  adequate  notice,  it  is  not  always 
possible  to  identify,  notify,  and  involve 
all  those  interested  in  a  particular 
activity.  The  legal  notice  published  in  a 
newspaper  thus  pro\ide8  an  additional 
method  of  notifying  potentially 
interested  persons  of  Forest  Service 
actions. 

In  previous  appeal  rules,  the  filing 
ti.Tie  for  appeals  was  30  days.  When  36 
CFR  211.19  was  revised  and  36  CFR 
211.18  was  created,  the  time  was 
changed  to  45  days  to  account  for  the 
mailing  time.  The  agency  still  believes 
this  is  sufficient  time  for  appealing 
project  decisions.  The  comment  about 
the  specific  Region  and  their  mailing  of 
documents  has  been  forwarded  to  the 
Regional  Forester  so  that  the  allegations 
can  be  looked  into. 

While  the  agency  is  sympathetic  to 
the  economic  hardship  that  might  be 
encountered  by  those  who  need  to 
subscribe  to  additional  newspapers,  as 
previously  noted,  the  legal  notice  is  not 
the  only  means  available  for  learning 


about  decisions.  Anyone  wanting  to 
know  whether  or  not  a  decision  has 
been  issued  on  a  specific  decision 
always  has  the  option  of  calling,  writing, 
or  visiting  the  appropriate  Forest 
Service  office  for  information.  In 
addition,  many  county  libraries  have 
subscriptions  to  newspapers  in  the  area. 
Under  the  interim  rule,  forest  officers 
were  required  to  select  one  newspaper 
of  general  circulation  for  their  legal 
notices,  but  were  given  discretion  to 
identify  additional  newspapers  that 
would  also  be  used  because  of  the  cost 
involved  in  publishing  legal  notices.  The 
comments  that  contained  specific 
requests  for  additional  papers  have 
been  forwarded  to  the  appropriate  forest 
officers.  To  publish  legal  notices  in  all 
newspapers  would  not  be  practical  nor 
cost-effective. 

The  cost  to  the  Forest  Service  to 
publish  appeal  decisions  in  the  Federal 
Register  would  l>e  prohibitive  and  the 
Federal  Register  is  not  a  publication  that 
the  general  public  reads  as  a  matter  of 
course,  thus  the  public  would  have  to 
either  subscribe  to  or  make  other 
arrangements  for  seeing  the  Federal 
Register.  Further,  anyone  not  a  party  to 
an  appeal  can  always  request  a  copy  of 
any  appeal  decision.  Therefore,  the 
agency  is  not  adopting  this  suggestion. 

As  to  the  concern  that  legal  notice 
creates  delay  in  implementing  decisions, 
the  agency  acknowledges  that  this 
requirement  does  add  a  few  more  days 
delay  in  implementation. 

However,  the  extra  time  should  not  be 
critical  to  implementation  of  projects. 
Moreover,  forest  officers  have  been 
urged  to  advise  any  users  of  National 
Forest  System  lands,  such  as  those 
seeking  consent  to  drill,  of  the  need  to 
request  authorization  early  enough  to 
allow  time  for  meeting  processing 
requirements  of  the  National 
Environmental  Policy  Act,  the  National 
Forest  Management  Act  and 
administrative  appeals. 

After  consideration  of  the  comments, 
the  Department  is  adopting  without 
change  the  provisions  of  {  217.5  as  they 
appeared  in  the  interim  rule. 

Section  217.7  Levels  of  appeal.  The 
interim  rule  made  no  changes  in  this 
section.  However,  through  comments 
received  on  the  interim  rule,  it  was 
brought  to  the  agency's  attention  that 
paragraph  (d).  Discretionary  review  of 
dismissal  decisions,  appears  to 
contradict  paragraph  (c),  which  states 
that  two  levels  of  appeal  are  available 
for  written  decisions  by  District 
Rangers.  Paragraph  (d)(2]  states  th?t  if 
the  Regional  Forester,  as  Reviewing 
Officer  dismisses  an  appeal  the  Chief 
has  discretion  to  review.  The  record  of 
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the  final  rule  makes  clear  that  it  was  not 
intended  that  the  Chief  would  have 
discietioa  to  review  a  dismissal  decision 
if  the  Regional  Forester  dismissed  a 
second  level  appeal.  The  agency  is 
making  a  technical  amendment  to 
paragraph  (dM2)  to  clearly  reflect  the 
original  intent  by  specifying  that  the 
Chief  has  discretion  to  review  a  decision 
only  if  the  Regional  Forester  is  the  initial 
Reviewing  Officer  and  dismisses  and 
appeal. 

Section  217.8  Appeal  process 
sequence.  This  section  was  amended  by 
the  interim  rule  to  alert  potential 
appellants  earlv  in  the  rule  to  the 
consequence  of  failing  to  simultaneously 
provide  copies  to  the  Reviewing  Officer 
and  the  Deciding  Officer  (see  also 
comments  on  i  217.11  Dismissal). 

Comments,  Not  only  did  respondents 
comment  negatively  on  the  simultaneous 
filing  requirements,  which  was  not  • 
change  in  the  interim  rule,  they  felt  that 
dismissal  for  failure  to  simultaneously 
file  with  the  Reviewing  Officer  and 
Deciding  Officer  was  unfair  and 
introduced  a  new  technicality.  Several 
respondents  expressed  dissatisfaction 
with  having  to  Ble  with  both  ofFicers  and 
felt  timely  filing  with  the  Reviewing 
Officer  should  suffice.  One  respondent 
asked  if  mailing  is  considered  the 
equivalent  of  Hling  and  wanted  that 
clarified  in  the  rule,  while  another 
respondent  wanted  it  clarified  whether 
both  the  Notice  of  Appeal  and 
Statement  of  Reasons  must  be  filed  with 
both  Officers  to  preclude  dismissal  of 
the  appeaL 

Response.  Consistent  with  |  217.8, 
evidence  of  timely  filing  is  a  legible 
postmark.  The  rule  required  filing  with 
the  Reviewing  Officer  with 
simultaneously  copying  to  the  Deciding 
Officer  to  facilitate  processing  of  the 
appeal  at  both  levels.  However,  in 
response  to  the  public  comments,  the 
agency  has  reconsidered  its  position  and 
the  simultaneous  filing  requirement  has 
been  removed.  Thus,  Uie  final  rule  is 
modified  to  require  filing  with  the 
Reviewing  Officer  only  and  specify  that 
the  Reviewing  Officer  would  forward 
the  appeal  to  the  Deciding  Officer. 
Concurrently,  the  early  alert  language 
reference  dismissal  is  also  removed. 
Even  though  the  comment  referencing 
the  notice  of  appeal/statement  of 
reasons  has  been  addressed  with  the 
foregoing,  it  should  be  noted  that  36  CFR 
part  217  does  not  mention  nor  require  a 
Statement  of  Reasons,  only  a  Notice  of 
Appeal  with  specific  contents  is 
required  (S  217.9). 

Section  217.9  Content  of  a  notice  of 
appeaL  This  section  was  amended  to 
require  that  appellants  submit  two 
copies  of  a  Notice  of  Appeal  to  each 


Officer  when  the  Notice  is  more  than  10 
pages  in  length. 

Comments.  About  a  third  of  the 
comments  opposed  this  new 
requirement  Objections  centered 
around  the  burden  on  the  appellants  of 
providing  four  copies  and  questioned 
why  it  was  less  burdensome  and  time 
consuming  for  individuals  who  do  not 
own  copy  machines  and  do  not  have 
paid  sta^,  than  for  the  Forest  Service 
who  do.  One  respondent  felt  it  was  in 
violation  of  S  CFR  1320  because  it 
imposed  paperwork  burdens  on  the 
public  and  other  respondents  also 
mentioned  the  unfair  paper  burden  on 
the  public.  One  respondent  thought  it 
violated  First  Amendment  rights  saying 
in  inhibits  an  individual  fivm  petitioninjg 
the  government  for  redress  of 
grievances.  Several  saw  this 
requirement  as  an  attempt  to  limit 
appeals,  one  calling  it  one  more  "hoop" 
for  the  public  to  jump  through. 
Objections  were  also  voiced  on  the 
expense  of  more  copies  and  increased 
postage  to  mail  them. 

Response.  The  requirement  for  2 
copies  specified  in  (  217.9  is  not  a 
violation  of  First  Amendment  rights.  The 
First  Amendment  to  the  U.S. 
Constitution  guarantees  citizens  of  the 
Untied  States  fieedom  of  speech.  The 
referenced  requirement  did  not  negate 
those  freedoms;  it  only  specified  certain 
requirements  necessary  to  comply  with 
the  regulation. 

The  current  rule  specifies  the  required 
content  of  a  Notice  of  AppeaL  In 
providing  such  specifici^.  the  Forest 
Service  dud  not  anticipate  receiving 
lengthy  or  cumbersome  Notices  of 
Appeal.  However,  the  agency  continues 
to  receive  many  appeals  well  in  excess 
of  200  pages  as  well  as  appeals  with 
several  pages  of  photographs  attached. 
Because  the  burden  of  reproducing 
additional  copies  fell  to  the  agency, 
processing  delays  occurred,  ^cause  the 
intent  of  these  requirements  was  to 
process  appeals  expeditiously,  which  is 
of  benefit  to  appellants,  the  agency 
believes  the  copy  requirements  of  the 
existing  rule  were  not  inconsistent  with 
the  guidelines  implementing  the 
Paperwork  Reduction  Act  However,  the 
agency  is  sympathetic  to  those 
respondents  who  felt  that  the  interim 
rule  imposed  an  unfair  paperwork 
burden.  Therefore,  in  conjunction  with 
the  elimination  of  the  simultaneous 
filing  requirement  the  agency  believes  it 
is  feasible  to  now  require  only  2  copies 
be  sent  to  the  Reviewing  Officer.  This 
requirement  will  apply  to  all  Notices  of 
Appeal  regardless  of  length  and  will 
allow  a  copy  of  the  appeal  to  be 
forwarded  quickly  to  the  Deciding 
Officer  who  must  compile  and  forward 


the  relevant  decision  documentation. 
Since  this  change  reduces  both  the  filing 
and  mailing  requirements  imposed  by 
the  interim  rule  and  the  number  of 
copies  that  must  be  provided,  the 
agency  does  not  believe  requirement  fOr 
2  copies  in  this  final  rule  is  inconsistent 
with  guidelines  implementing  the 
PaperwoHc  Reduction  Act.  Accordingly, 
the  language  of  the  interim  rule 
f  217.9(c)  is  not  incorporated  in  this  ' 
final  rule  and  (  217.9  is  modified  to 
require  the  filing  of  2  copies  of  a  notice 
of  appeal  with  the  Reviewing  Officer. 

Section  217.10  Implementation  and 
stays  of  decision.  This  section  was 
amended  to  provide  a  reasonable  period 
of  time,  7  days,  between  publication  of 
the  legal  notice  and  implementation  of 
the  decision. 

Comments.  While  most  respondents 
did  not  address  this  change,  several 
expressed  concerns  about  whether  7 
days  was  sufficient  One  respondent  felt 
it  made  the  appeal  process  a  charade  to 
allow  implementation  before  the  end  of 
the  45-day  appeal  period.  Another 
respondent,  felt  that  the  7-day  period 
effectively  reduced  the  a^eal  period  to 
7  days  since  decisions  could  then  be 
implemented.' A  couple  of  respondents 
characterized  the  delay  in 
implementation  as  an  automatic  stay 
and  felt  it  gave  an  unfair  advantage  to 
appellants  and  that  it  could  put 
scheduled  obligations  into  jeopardy, 
possibly  sacrificing  the  entire  project. 
And,  two  respondents  were  concerned 
about  a  possible  conflict  with  the 
Council  on  Environmental  Quality's 
NEPA  regulations  that  specify  that  a 
Record  of  Decision  (ROD)  cannot  be 
signed  until  30  days  after  publication  in 
the  Federal  Register  of  the  EPA  Notice 
of  Availability  of  the  Final 
Environmental  Impact  Statement  (FEIS). 

Response.  At  first  reading,  it  might 
appear  that  the  7-day  delay  in 
implementation  is  an  "automatic"  stay 
and  thus  appellants  have  been  given  an 
unfair  advantage.  However,  it  is 
incumbent  on  the  agency  to  provide  a 
reasonable  period  of  time  between 
publication  of  the  legal  notice  and 
implementation  of  the  decision  to  reduce 
the  possibility  of  an  appeal  being 
mooted  through  implementation  of  the 
decision  before  someone  could  file  an 
appeal  and  request  for  stay.  The 
purpose  of  a  stay  is  to  delay 
implementation  of  a  project  when 
immediate  adverse  consequences  are 
imminent  It  should  be  noted  that  while 
the  rule  only  requires  a  7-day  interval 
before  implementation,  the  Deciding 
Officer,  under  agency  procedure,  has  the 
discretion  to  delay  implementation  until 
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the  appeal  period  ends  and  Deciding 
Officers  often  utilize  this  discretion. 

In  response  to  the  NEPA-compliance 
comment,  the  general  Forest  Service 
practice  is  to  file  a  ROD  with  the  FEIS. 
When  this  is  done,  in  accordance  with 
NEPA  regulations,  implementation  does 
not  take  place  for  50  days.  Where  a 
ROD  is  filed  with  the  FEIS,  the  NEPA- 
related  30-day  delay  in  implementation 
and  the  7-day  delay  could  run 
concurrently  if  newspaper  publication 
giving  notice  of  the  decision  occurred  at 
or  close  to  the  time  of  publication  of  the 
Federal  Register  notice  of  availability. 
When  a  ROD  is  filed  subsequently  to  an 
FEIS,  the  30-day  period  would  have 
expired  and  the  7-day  period  of  the 
appeal  rule  would  apply.  The  agency 
continues  to  believe  that  the  7-day  delay 
is  essential  to  preserve  a  meaningful 
opportunity  of  appeal  and  request  for 
stay;  therefore,  thie  interim  rule  language 
is  retained  in  the  final. 

Section  217.11  Dismissal  without 
review.  The  interim  rule  established  that 
failure  to  file  an  appeal  with  both  the 
Deciding  and  Reviewing  Officers  is 
grounds  for  dismissal  without  a  decision 
on  the  merits. 

Comments.  As  discussed  in  {  217.8 
above,  respondents  felt  that  dismissal 
for  failure  to  file  with  both  Officers  was 
unfair  and  introduced  a  new 
technicality. 

Response.  The  Forest  Service 
articulated  valid  reasons  for  requiring 
dual  filing  and  for  dismissing  wheaihe 
dual  filing  requirement  was  noT  adhered 
to  in  the  preamble  to  the  interim  rule. 
However,  the  ageiicy  has  reconsifieied 
the  dual  filing  requirement  and  in 
response  to  the  public  comment  has 
decided  not  to  retain  it  in  the  final  rule. 

In  addition,  it  was  brought  to  the 
agency's  attention,  that  when  the 
interim  rule  was  publisked.  one  of  the 
reasons  for  dismissal  in  the  previous 
rul»  was  inadvertently  removed,  that  is, 
«vhen  the  Deciding  Officer  withdraws  a 
decision  ($  217.16(a)(7)).  Reviewers 
should  be  aware  that  ^is  provision 
remains  in  ^ect  and  is  not  modified  by 
this  final  rule. 

The  current  rule  articulates  a 
longstanding  practice  consistent  with 
fudicial  precedent  in  which 
administrative  remedies  must  be 
exhausted  prior  to  cotul  involvement 
The  Chief  can.  on  a  case-by-case  basis, 
waive  this  policy  (S  217.18).  The  agency 
has  Identified  the  need  for  a  technical 
amendment  to  allow  Reviewing  Officers 
to  dismiss  an  apfwal  when  a  decision 
under  appeal  has  proceeded  to  court 
before  the  appeal  process  has  concluded 
and  the  Chief  has  invoked  the 
provisions  of  i  217.18.  waiving  the 
exhaustion  of  adminlstrativa  remedies. 


Section  217.12  Resolution  of  issues. 
The  interim  rule  amended  this  section  to 
specify  that  Reviewing  Officers  shall  not 
extend  the  time  periods  for  review  to 
allow  for  resolution  of  issues  prior  to  the 
end  of  the  time  period  allowed  for 
intervention.  No  comments  were 
received  on  this  change.  Therefore,  the 
interim  rule  language  is  adopted  without 
change  in  the  final  rule. 

Section  217.15  Appeal  record.  The 
interim  rule  amended  this  section  to 
state  that  the  30  days  provided  for  the 
Deciding  Officer  to  transmit  the  record 
to  the  Reviewing  Officer  are  not 
extendable  under  any  circumstances. 

Comments.  One  respondent  felt  the 
change  was  unnecessary  because  the 
rule  was  already  clear.  A  second 
respondent  was  concerned  that  the 
agency  was  burdeni^ig  its  own  officials 
with  unnecessary  procedural  work, 
which  was  not  cost-effective  and  could 
hamper  negotiation  efforts. 

Response.  Section  217.12  allows 
Reviewing  Officers,  on  their  own 
initiative  or  at  the  Deciding  Officer's 
request,  to  extend  the  time  periods  for 
review  for  a  specified  period  to  allow 
for  meaningful  negotiations.  Extensions 
place  all  time  periods  "on  hold"  and 
confusion  has  ensued,  as  explained  in 
the  preamble  to  the  interim  rule  (55  FR 
7894,  3/6/90).  Because  of  this  confusion, 
the  Forest  Service  felt  the  interim  rule 
change  was  necessary.  While  it  may 
appear  burdensome  and  not  cost- 
effective,  the  change  serves  a  purpose 
and  does  not  hamper  negotiation  efforts. 
The  rule  does  not  prohibit  negotiations 
early  on,  it  simply  states  that  the  time 
periods  for  forwarding  the  record  cannot 
be  extended  and  that  extensions  will 
not  occur  prior  to  the  end  of  the  time 
allowed  for  intervention.  These  changes 
facilitate  negotiation  because  all  parties 
will  be  identified  (appellants  and 
interveners). 

Initially,  the  appeal  rule  provided  a 
30-day  time  period  following  receipt  of 
an  appeal  for  the  Deciding  Officer  to 
transmit  the  relevant  decision 
documentation  to  the  Reviewing  Officer. 
This  time  period  could  be  longer  if  the 
Deciding  Officer  sought  an  extension  for 
conflict  resolution  efforts.  The  interim 
rule  stated  that  the  30  days  was  not 
extendable  under  any  cinnmistances, 
the  reasons  for  which  have  been 
explained  earlier.  Given  the  multiplicity 
and  complexity  of  appeals  of  land  and 
resource  management  plans  and  the 
extensive  documentation,  the  30-day 
transmittal  period  has  proven  unrealistic 
for  transmitting  documentation  related 
to  plan  appeals.  Accordingly,  the  final 
rale  provides  the  Deciding  Officer  a  60- 
day,  non-extendable  time  period  for 
transmitting  the  relevant  decision 


documentatioa  This  change  does  iu)t 
affect  the  overall  lOO-day  time  period 
already  established  in  the  rule  for  a 
Reviewing  Officer  to  render  a  decision 
(S  217.8(e)(2))  nor  does  it  have  an  effect 
on  appellants  or  interveners.  Rather,  the 
Reviewing  Officer  will  be  foregoing  30 
days  of  the  time  remaining  to  ^ve  the 
Deciding  Officer  adequate  time  to 
compile  the  relevant  documentation. 

Regulatory  Impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12291  on  Federal  Regulations.  It 
has  been  determined  that  this  is  not  a 
major  rule.  The  rule  will  not  have  an 
effect  of  $100  million  or  more  on  the 
economy,  substantially  increase  prices 
or  costs  for  consumers,  industry,  or 
State  or  local  governments,  nor 
adversely  affect  competition, 
employment  investment  productivity,  ' 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete  in 
foreign  markets. 

Moreover,  this  final  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  etseq.].  and 
it  has  been  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Environmental  Impact 

Based  on  both  experience  and 
environmental  analysis,  this  final  rule 
would  not  have  a  significant  effect  on 
the  human  environment  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement  (40  CFR  1508.4). 

CootroUing  Paperwork  Burdens  oo  the 
PubUc 

This  rule  does  not  contain  any 
recordkeeping  or  reporting  requirements 
or  other  information  collection 
requirements  as  defined  in  5  CFR  part 
1320  and  therefore  imposes  no 
paperwork  burden  on  the  public. 

List  of  Subjects  In  36  CFR  Part  217 

Administrative  practice  and 
procedures.  National  forests. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  the  interim  rule  amending 
part  217  of  title  36  of  the  Code  of  Federal 
Regulations  published  at  55  FR  7892, 
March  6, 1990,  is  adopted  with  the 
following  dianges: 

PART  217-(  AMENDED] 

1.  The  authority  citation  for  part  217 
continues  to  read: 


•2®*^.^ 
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Authaiilr  16  U.S.C  551. 472. 

Z.  In  i  217.5,  revise  paragraph  (d)  to 
read  as  follows: 

f  217.1    QMna  notlee  of  rtarlslnne  tulilirt 

to) 


(a)  •  •  • 

(d)  At  least  twice  annually,  in  April 
and  in  October,  each  responsible  Forest 
Service  officer  shall  through  Federal 
Register  notice,  advise  the  public  of  the 
principal  newspaper  to  be  utilized  for 
publishing  legsJ  notices  required  by  this 
section.  The  Federal  Register  notice 
shall  also  list  all  additional  newspapers 
which  the  Deciding  Officer  expects  to 
use  for  purposes  of  providing  additional 
notice  pursuant  to  paragraph  (b)  of  this 
section. 

3.  In  I  217.7,  revise  paragraph  (d)(2)  to 
read  as  follows: 

1217.7   LevelaofappeaL 

(d)  •  •  • 

(1)  •  •  * 

(2)  If  the  initial  Reviewing  Officer  was 
the  Regional  Forester,  the  Quef  has 
discretion  to  review. 


4  In  I  217.8,  revise  paragraph  (a)(1), 
redesignate  existing  paragraph  (e)  as 
paragraph  (f)  and  add  a  new  paragraph 
(e)  to  read  as  follows: 

8  217  J   Appeal  sequence. 

(a)  •  •  • 

(1)  File  a  written  notice  of  appeal,  in 
duplicate,  with  the  next  higher  line 


officer  in  accordance  with  the 
provisions  of  \  217.9  of  this  part 
•       •       *       •       • 

(e)  Upon  receipt  of  a  timely  Notice  of 
Appeal,  the  Reviewing  Officer  shall 
immediately  forward  a  copy  of  it  to  the 
Deciding  Officer. 


I217J   [Amendodl 

4a.  In  §  217.9  remove  paragraph  (c). 

5.  In  S  217.10  revise  the  second 
sentence  in  paragraph  (b)  to  read  as 
follows: 

1 217.10    linpleinentation  and  stays  of 


(b)  *  *  *  However,  requests  to  stay 

implementation  of  a  project  or  activity 

included  in  such  a  plan  will  be 

considered  as  provided  for  in  paragraph 

(c). 

•        •        •        *        • 

6.  In  i  217.11,  remove  the  last  word  in 
paragraph  (a)(e),  and  revise  paragraph 
(a)(7)  and  add  a  new  paragraph  (a)(8)  to 
read  as  follows: 

§217.11    Dtamissai  without  review, 
(a)  •  •  • 

(7)  The  Deciding  Officer  withdraws 
the  appealed  decision;  or 

(8)  The  Chief  has  invoked  the 
provisions  of  8  217.18  of  this  part. 

7.  In  paragraph  (a)  of  8  217.12,  revise 
the  third  and  fourth  sentences  to  read  as 
follows: 


8217.12    Resolution  of  Issues. 

(a)  *  *  *  At  the  request  of  the  Deciding 
Officer,  or  on  their  own  initiative. 
Reviewing  Officera  may  extend  the  time 
periods  for  review  to  allow  for  conduct 
of  meaningful  negotiations.  Such 
extensions  may  occtir  only  after  the  tim* 
periods  for  intervention  and  for  the 
Deciding  Officer  to  transmit  the  decision 
documentation  have  elapsed.  *  *  * 

8.  In  8  217.15,  revise  paragraph  (a)  to 
read  as  follows: 

8217.15   Appeal  record. 

(a)  Upon  receipt  of  a  copy  of  the 
notice  of  appeal  the  Deciding  Officer 
shall  assemble  the  relevant  decision 
documentation  (8  217.2)  and  pertinent 
records,  and  transmit  them  to  the 
Reviewing  Officer  within  30  days  in 
appeals  of  project  decisions  of  non- 
siffiificant  amendments  to  land  and 
resource  management  plans  or  within  60 
days  for  appeals  of  land  and  resource 
management  plan  approvals,  significant 
amendments,  or  revisions,  and  for  other 
programmatic  decisions.  The  time  period 
for  forwBftiing  the  decision 
documentation  is  not  extendable. 

Dated:  December  5, 1990. 
Jack  C  Punell, 
Deputy  Secretary. 

[FR  Doc.  91-2844  Filed  2-»-«l:  B;4S  am) 
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Proclamation  6245  of  February  4,  1991 

To  Amend  the  Generalized  System  of  Preferences 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  In  Proclamation  5617  of  March  6. 1987.  the  President  determined,  pursuant  to 
sections  502(c)(7)  and  504  of  the  Trade  Act  of  1974.  as  amended  (the  1974  Act) 
(19  U.S.C.  2482(c)(7)  and  2464).  that  it  was  appropriate  to  provide  for  the 
suspension  of  preferential  treatment  under  the  Generalized  System  of  Prefer- 
ences (GSP)  for  articles  that  are  eligible  for  such  treatment  and  that  are 
imported  from  Paraguay.  In  Proclamation  5955  of  April  13, 1989.  the  President 
determined,  pursuant  to  sections  502(b)(7),  502(c)(7),  and  504  of  the  1974  Act 
(19  U.S.C.  2462(b)(7),  2462(c)(7),  and  2464),  that  it  was  appropriate  to  provide 
for  the  suspension  of  preferential  treatment  under  the  GSP  for  articles  that  are 
eligible  for  such  treatment  and  that  are  imported  from  the  Central  African 
Republic.  Such  suspensions  were  the  result  of  Presidential  determinations  that 
Paraguay  and  the  Central  African  Republic  had  not  taken  and  were  not  taking 
steps  to  afford  internationally  recognized  worker  rights,  as  defined  in  section 
502(a)(4)  of  the  1974  Act  (19  U.S.C.  2462(a)(4)). 

2.  After  a  review  of  the  current  situation  in  Paraguay  and  the  Central  African 
Republic,  I  have  determined  that  Paraguay  and  the  Central  African  Republic 
have  taken  or  are  taking  steps  to  afford  internationally  recognized  worker 
rights,  as  defined  in  section  502(a)(4)  of  the  1974  Act.  Further,  pursuant  to 
sections  501  and  502  of  the  1974  Act  (19  U.S.C.  2461  and  2462).  and  after  taking 
into  accoimt  the  factors  set  forth  in  such  sections.  I  have  determined  that  it  is 
appropriate  to  terminate  the  suspension  of  preferential  treatment  under  the 
GSP  for  articles  that  are  currently  eligible  for  such  treatment  and  that  are 
imported  from  Paraguay  or  the  Central  African  Republic  and  to  redesignate 
Paraguay  and  the  Central  African  Repubhc  as  beneficiary  developing  coun- 
fries  for  purposes  of  the  GSP. 

3.  Section  504(c)(6)  of  the  1974  Act  provides  that  section  504(c)  of  the  1974  Act 
shall  not  apply  to  any  beneficiary  developing  country  that  the  President 
determines,  based  on  the  considerations  described  in  sections  501  and  502(c) 
of  the  1974  Act,  to  be  a  least-developed  beneficiary  developing  country. 
Accordingly,  after  taking  into  account  the  considerations  in  sections  501  and 
502(c)  of  the  1974  Act,  I  have  determined  that  it  is  appropriate  to  restore  the 
prior  designation  of  the  redesignated  beneficiary  developing  country  of  the 
Central  African  Republic  as  a  least-developed  beneficiary  developing  country. 

4.  Pursuant  to  sections  502(a),  (b).  and  (c)  of  the  1974  Act  (19  U.S.C.  2462).  and 
having  due  regard  for  the  eligibility  criteria  set  forth  therein,  I  have  deter- 
mined that  it  is  appropriate  to  designate  Namibia  as  a  beneficiary  developing 
country  for  purposes  of  the  GSP. 

5.  Title  n  of  the  Customs  and  Trade  Act  of  1990  (the  1990  Act)  (Public  Law  No. 
101-382,  104  Stat.  629,  655)  made  certain  conforming  changes  to  the  GSP,  as 
enacted  by  Title  V  of  the  1974  Act  (19  U.S.C.  2461  et  seq.].  To  clarify  the 
preferential  tariff  treatment  accorded  under  the  GSP,  I  have  determined  that  it 
is  necessary  to  modify  provisions  of  the  general  notes  to  the  Harmonized 
Tariff  Schedule  of  the  United  States  (HTS)  to  conform  to  the  amendments  lo 
the  1974  Act  made  by  the  1990  Act 
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6.  Section  603(c)(1)  of  the  1974  Act  (19  U.S.C.  2463(c)(1))  provides  that  the 
President  may  not  designate  certain  specified  categories  of  import-sensitive 
articles  as  eligible  articles  under  the  GSP.  Section  503(c)(1)(A)  of  the  1974  Act 
provides  that  textile  and  apparel  articles  that  are  subject  to  textile  agreements 
are  import-sensitive.  Pursuant  to  sections  504(a)  and  604  of  the  1974  Act  (19 
U.S.C.  2464(a)  and  2483),  I  am  acting  to  modify  the  HTS  to  remove  from 
eligibility  under  the  GSP  those  articles  that  have  become  subject  to  textile 
agreements  and  to  make  certain  conforming  changes  in  the  HTS. 

7.  In  order  to  make  certain  technical  corrections  to  the  HTS  to  clarify  my 
determinations  in  Proclamation  6123  of  April  26. 1990,  and  Proclamation  6152 
of  Jime  29. 1990. 1  have  determined  that  it  is  appropriate  to  modify  general  note 
3(c){ii)(D)  to  the  HTS,  enumerating  those  articles  from  specified  beneficiary 
developing  countries  that  are  ineligible  for  preferential  tariff  treatment  under 
the  GSP,  and  to  modify  the  Rates  of  Duty  1-Special  subcolumn  for  HTS 
subheadings  8512.40.40  and  8708.21.00. 

8.  Section  604  of  the  1974  Act  (19  U.S.C.  2483)  authorizes  the  President  to 
embody  in  the  HTS  the  substance  of  the  provisions  of  that  Act.  and  of  other 
acts  ejecting  import  treatment,  and  actions  thereunder. 

NOW.  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States,  including  but  not  limited  to  sections  501.  502.  504. 
and  604  of  the  1974  Act  and  Title  II  of  the  1990  Act.  do  proclaim  that: 

(1)  In  order  to  redesignate  Paraguay  and  the  Central  African  Republic  and  to 
designate  Namibia  as  beneficiary  developing  countries  for  purposes  of  the 
GSP.  general  note  3(c)(ii)(A)  to  the  HTS,  listing  those  countries  whose  prod- 
ucts are  eligible  for  benefits  of  the  GSP.  is  modified  by  inserting  in  alphabeti- 
cal order  in  the  list  of  independent  countries  "Paraguay",  "Central  African 
Republic",  and  "Namibia". 

(2)  In  order  to  provide  for  the  designation  of  the  Central  African  Republic  as  a 
least-developed  beneficiary  developing  country,  general  note  3(c)(ii)(B)  to  the 
HTS,  listing  those  countries  designated  as  least-developed  beneficiary  coun- 
tries, is  modified  by  inserting  in  alphabetical  order  "Central  African  Repub- 
uc  • 

(3)  In  order  to  make  certain  conforming  changes  in  the  HTS  to  reflect 
amendments  to  the  GSP  made  by  the  1990  Act,  general  note  3(c)(ii)  to  the  HTS 
is  modified  as  set  forth  in  section  A  of  the  Aimex  to  this  proclamation. 

(4)  In  order  to  remove  from  eligibility  under  the  GSP  an  article  that  has 
become  subject  to  textile  agreements,  and  to  make  certain  conforming  changes 
in  the  HTS,  the  HTS  is  modified  as  provided  in  section  B  of  the  Annex  to  this 
proclamation. 

(5)  In  order  to  make  certain  technical  corrections  to  the  HTS  to  reflect  prior 
Presidential  determinations  concerning  the  GSP,  the  HTS  is  modified  as 
provided  in  section  C  of  the  Annex  to  this  proclamation. 

(6)  Any  provisions  of  previous  proclamations  and  Executive  orders  inconsist- 
ent with  the  provisions  of  this  proclamation  are  hereby  superseded  to  the 
extent  of  such  inconsistency. 

(7)(a)  The  amendments  made  by  paragraph  (5)  of  this  proclamation  shall  be 
effective  with  respect  to  articles  both:  (i)  imported  on  or  after  January  1, 1976, 
and  (ii)  entered,  or  withdrawn  bom  warehouse  for  consumption,  on  or  after 
July  1, 199a 
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(b)  The  amendments  made  by  paragraph  (3)  of  this  proclamation  shall  be 
effective  with  respect  to  articles  both:  (i)  imported  on  or  after  January  1, 1976, 
and  (ii)  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after 
October  1. 1990. 

(c)  The  amendments  made  by  paragraphs  (1),  (2),  and  (4)  of  this  proclama- 
tion shall  be  effective  with  respect  to  articles  both:  (i)  imported  on  or  after 
January  1, 1976,  and  (ii)  entered,  or  withdrawn  from  warehouse  for  consujnp-. 
tion,  on  or  after  the  date  of  publication  of  diis  proclamation  in  the  Federal 
Register. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourth  day  of 
February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the  • 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifteenth. 


kUing  code  3195-(n-M 
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ANNEX 


Section  A.   Effective  as  to  articles  entered  on  or  after  October  1,  1990. 

(1)  General  note  3(c)(il)(B)  to  the  HTS  is  modified  by  inserting  imniedlately 
after  "article"  the  phrase  "which  is  the  growth,  product  or  manufacture  of  one 
of  the  countries  designated  as  a  least-developed  beneficiary  developing 
country",  by  striking  out  the  phrase  "one  of  the  countries  designated  as  a 
least-developed  beneficiary  developing",  by  inserting  after  "from"  the  word 
"such",  and  by  striking  out  "it"  and  inserting  "such  article"  in  lieu  thereof. 

(2)  General  note  3(c)(ii)(C)  is  modified-- 

(a)  by  striking  out  the  phrase  "Whenever  an  eligible  article  is  imported 
into  the  customs  territory  of  the  United  States  directly  from  a  country 
or  territory  listed  in  subdivision  (c)(ii)(A)  of  this  note,  it",  and  by 
inserting  the  phrase  "Whenever  an  eligible  article  which  is  the  growth, 
product,  or  manufacture  of  a  designated  beneficiary  developing  country 
listed  in  subdivision  (c)(ii)(A)  of  this  note  is  Imported  into  the 
customs  territory  of  the  United  States  directly  from  such  country  or 
territory,  such  article"  in  lieu  thereof. 

(b)  by  adding  at  the  end  thereof  the  following  new  sentence:   "No  article 
or  material  of  a  beneficiary  developing  country  shall  be  eligible  for 
such  treatment  by  virtue  of  having  merely  undergone  simple  combining  or 
packing  operations,  or  mere  dilution  with  water  or  mere  dilution  with 
another  substance  that  does  not  materially  alter  the  characteristics  of 
the  article.". 


I)  Conforming  changes: 

(a)  Any  staged  reduction  of  a  rate  of  duty  set  forth  in  HTS  subheading 
6307.90.95  that  was  proclaimed  by  the  President  before  the 
effective  date  of  this  proclamation  and  would  otherwise  take 
effect  after  the  effective  date  of  this  proclamation  shall  also 
apply  to  the  corresponding  duty  rate  in  HTS  subheadings  6307.90.86 
and  6307.90.94. 

(b)  HTS  subheading  9902.57.01  is  modified  by  striking  out  "6307.90.95" 
and  inserting  "6307.90.94"  in  lieu  thereof. 


action  C.   Effective  as  to  articles  entered  on  or  after  July  1,  1990. 

.)  General  note  3(c)(ii)(D)  to  the  HTS  is  roodified-- 

(a)  by  striking  out  the  word  "Mexico"  appearing  immediately  after 
"8509.90.20  Mexico"  and  by  inserting  "8512.40.40  Mexico"  in  lieu 
thereof;  and 

(b)  by  striking  out  the  word  "Mexico"  appearing  immediately  after 
"8544.51.80  Mexico"  and  by  inserting  "8708.21.00  Mexico"  in  lieu 
thereof. 

!)  HTS  subheading  8512.40.40  and  8708.21.00  are  each  modified  by  striking  out 
\e  symbol  "A,"  In  the  Rates  of  Duty  1- Special  subcolumn  for  such  subheadings 
id  Inserting  "A*,"  In  lieu  thereof. 


Section  B.   Effective  as  to  articles  entered  on  or  after  the  date  of 
publication  of  this  proclamation  In  the  Federal  Register. 

(1)  HTS  subheadings  6307,90.87  and  6307.90.95  are  superseded  by  the  following 
new  subheadings  set  forth  in  columnar  format,  with  the  material  In  such 
columns  Inserted  In  the  columns  of  the  HTS  designated  "Heading/Subheading", 
"Article  Description",  "Rates  of  Duty  1-General",  "Rates  of  Duty  1-Speclal", 
and  "Rates  of  Duty  2",  respectively.  '• 
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Presidential  Documents 


Prodomatioii  6246  of  February  5,  1991 

National  Visiting  Nurse  Associations  Week,  1991 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Visiting  Nurse  Associations  have  provided  high-quality,  an^ordable  health  care 
services  to  homeboimd  Americans  for  more  than  100  years.  The  dedicated 
men  and  women  who  carry  on  the  work  of  these  independently  operated, 
voluntary  associations  make  it  possible  for  patients  to  obtain  needed  care 
while  remaining  in  famiUar.  comfortable  surroundings,  among  family  and 
friends.  In  so  doing,  visiting  nurse  professionals  bring  to  their  work  a  warm, 
personal  touch  as  well  as  valuable  knowledge  and  skills. 

Over  the  years  Americans  have  come  to  equate  Visiting  Nurse  Associations 
with  reliable  home  health  care  for  persons  recuperating  from  illness  or  injury, 
for  persons  incapacitated  by  physical  or  mental  disabilities,  for  the  terminally 
ill,  and  for  those  suffering  from  chronically  disabling  diseases.  These  associa- 
tions offer  a  wide  range  of  medical  care  and  support  services — including 
specialized  nursing,  nutritional  counseling,  homemaker  and  home  health  aide 
services,  as  well  as  speech,  physical,  and  occupational  therapy.  As  nonprofit, 
community-based  organizations.  Visiting  Nurse  Associations  not  only  stay 
attimed  to  the  particular  needs  of  individuals  and  families  but  also  help  to 
mitigate  rising  health  care  costs. 

This  week  we  gratefully  recognize  the  important  contribution  that  Visiting 
Nurse  Associations  make  to  our  Nation's  health  care  system.  We  also  honor 
the  generous,  hardworking  men  and  women  who  serve  their  fellow  Americans 
throtigh  these  valued  organizations. 

The  Congress,  by  Public  Law  101-468,  has  designated  the  week  beginning 
February  17,  1991,  as  "National  Visiting  Nurse  Associations  Week"  and  has 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  week. 

NOW.  THEREFORE.  I  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  February  17,  1991,  as 
National  Visiting  Nurse  Associations  Week.  I  invite  all  Americans  to  observe 
this  week  with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifth  day  of 
February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifteenth. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831  and  842 

Retirement  Coverage  for  NAF 
Employees 

agency:  Office  of  Personnel 

Management 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  interim 
rules  and  requesting  comments  on  the 
rules  governing  retirement  coverage 
under  the  Portability  of  Benefits  for 
Nonappropriated  Fund  Employees  Act 
of  1990.  These  regulations  are  necessary 
to  implement  the  retirement  provisions 
of  the  Act.  They  establish  rules 
governing  elections  available  to  certain 
employees  who  may  elect  to  continue 
retirement  coverage  under  the  Civil 
Service  Retirement  System,  Federal 
Employees  Retirement  System,  or  a 
retirement  system  for  employees  of  a 
nonappropriated  fund  instrumentality 
when  they  first  move  to  employment 
covered  by  a  different  retirement 
system. 

DATES:  Interim  rules  effective  November 
5, 1990;  comments  must  be  received  on 
or  before  April  8, 1991. 
ADDRESSES:  Send  comments  to  Andrea 
Miimiear  Farran,  Assistant  Director  for 
Retirement  and  Insurance  Policy; 
Retirement  and  Insurance  Group;  Office 
of  Persoimel  Management;  P.O.  Box  57; 
Washington,  DC  20044;  or  deliver  to 
OI^  room  4351, 1900  E  Street.  NW.. 
Washington.  DC 

TOR  nmiHER  INfORMATION  CONTACTt 
Harold  L  Siegebnan.  (202)  606-0775, 
extension  207. 

SWPUMENTaRY  MFONMATNM:  The 
Portability  of  Benefits  for 
Nonappropriated  Fund  Employees  Act 
of  1900  was  enacted  as  Secticm  7202  of 


the  Omnibus  Budget  Reconciliation  Act 
of  1990,  Public  Law  100-508.  It  provides 
that  certain  employees  of 
nonappropriated  fund  (NAF) 
instrumentalities  in  the  Department  of 
Defense  and  Coast  Guard  may  retain 
coverage  imder  a  retirement  system  for 
NAF  employees  vthen  they  are  moved 
into  civil  service  jobs,  and  that  certain 
employees  with  civil  service  jobs  may 
retain  retirement  coverage  under  the 
Civil  Service  Retirement  System  (CSRS) 
or  the  Federal  Employees  Retirement 
System  (FERS)  when  they  move  into 
jobs  with  NAF  instrumentalities.  These 
regulations  establish  the  process  for 
electing  to  continue  coverage. 

The  first  time  the  employee  moves 
from  NAF  employment  to  civil  service 
after  becoming  a  vested  participant  in  a 
NAF  retirement  plan,  the  employee  gets 
his  or  her  only  opportunity  to  retain 
coverage  under  the  retirement  system 
for  NAF  employees  for  all  future  service. 
The  first  time  the  employee  moves  from 
civil  service  to  NAF  employment  after 
performing  5  years  of  creditable  civilian 
service  under  CSRS  or  FERS,  the 
employee  gets  his  or  her  only 
opportunity  to  elect  to  retain  his  or  her 
retirement  coverage  under  CSRS  or 
FERS  for  all  future  service. 

For  example,  when  a  Coast  Guard 
employee  who  has  performed  6  years  of 
creditable  civilian  service  under  FERS 
moves  to  NAF  employment  with  the 
Coast  Guard,  the  employee  has  a  one- 
time opportunity  to  elect  to  omtinue 
FERS  coverage.  If  the  employee  elects  to 
continue  FERS  coverage,  the  employee 
may  never  acquire  service  credit  under 
a  retirement  system  for  NAF  employees 
and  all  future  service  in  NAF  or  civil 
service  positions  that  are  not  excluded 
from  FERS  coverage  (such  as  service 
under  temporary  or  Intermittent 
appointments)  will  earn  FERS  credit 
Such  an  employee  would  have  no 
further  election  rights. 

Continuing  the  same  example,  if  the 
employee  did  not  elect  to  retain  FERS 
coverage,  the  employee  begins  coverage 
imder  ttie  retirement  system  for  NAF 
employees.  The  employee  will  have  no 
furUier  rij^t  to  elect  FERS  coverage  for 
periods  of  NAF  employment  If  the 
employee  continues  NAF  emplojrment 
long  enough  to  beccune  a  vested 
participant  in  the  retirement  system  for 
NAF  employees  and  thereafter  moves  to 
a  civil  service  position  with  the  Coast 
Guard,  the  employee  has  a  one-time 


opportunity  to  elect  to  remain  under  the 
retirement  system  for  NAF  employees.  If 
the  employee  elects  to  continue 
coverage  imder  the  retirement  system 
for  NAF  employees,  the  employee  may 
never  acquire  service  credit  under  CSRS 
or  FERS  and  all  future  service  in  NAF  or 
civil  service  positions  that  are  not 
excluded  from  coverage  under  the 
retirement  system  for  NAF  employees 
will  earn  credit  under  the  retirement 
system  for  NAF  employees.  If  the 
employee  does  not  elect  to  retain 
coverage  under  the  retirement  system 
for  NAF  employees,  for  all  future  service 
the  employee  will  be  covered  by  the 
retirement  system  that  normally  covers 
his  or  her  position  as  would  have 
happened  prior  to  enactment  of  the 
Portability  of  Benefits  for 
Nonappropriated  Fund  Employees  Act 
of  1990. 

For  an  employee  to  have  the  right  to 
an  election,  the  move  must  be  within  the 
Department  of  Defense  or  within  the 
Coast  Guard.  For  example,  an  employee 
of  a  NAF  instrumentality  in  the 
Department  of  Defense  who  moves  to  a 
civil  service  position  in  the  Department 
of  Defense  has  an  election  right  but  if 
the  move  were  to  a  Coast  Guard  civil 
service  position,  he  or  she  would  have 
no  electicHi  right  If  the  employee  is  later 
employed  by  a  different  non- 
Department  of  Defense  agency,  after 
having  made  an  election  to  remain  in  the 
NAF  plan,  he  or  she  would  remain  under 
that  plan. 

Generally,  the  election  must  be  made 
within  30  days  (computed  under 
S  831.107  or  1 841.109  of  Title  5,  Code  of 
Federal  Regulations)  after  the  move. 
However,  &e  regulations  contain  two 
exceptions  to  tfie  general  rule.  The  time 
limit  for  maldng  an  election  is  180  days 
after  enactment  of  the  Act  for 
employees  whose  election  opportunity 
would  ordinarily  expire  before  the  180th 
day  after  enactment.  Since  that  day 
(May  4, 1991)  is  a  Saturday,  the  deadline 
stated  in  the  regulation  is  the  following 
Monday. 

The  regulations  also  provide  an 
ongoing  exception  to  the  30-day  time 
limit  for  employees  who  exercise  due 
diligence  but  are  prevented  by 
circumstances  beyond  their  control  from 
making  a  timely  election.  The 
regulations  authorize  the  employing 
agencies  to  establish  the  meaning  of  due 
diligence  and  circumstances  beyond  the 
employee's  control  and  the  procedures 
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for  applying  this  exception.  The 
regulations  prohibit  the  use  of  employee 
grievance  procedures  because  0PM  has 
consistently  taken  the  position  that 
retirement  matters  are  strictly  controlled 
by  statute  and  must  remain 
nonnegotiable.  [See  5  U.S.C  n21(c)(2).) 

Wahrer  of  Notice  of  Proposed 
Rulemaking 

Under  5  U.S.C  553  (b)(3)(B)  and  (d)(3), 
I  find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  making  these 
regulations  effective  in  less  than  30 
days.  Delaying  the  effective  date  of 
these  regulations  would  be  contrary  to 
the  public  interest.  The  Portability  of 
Benefits  for  Nonappropriated  Fund 
Employees  Act  of  1990  gave  certain 
employees  the  right  to  elect  continuation 
of  retirement  coverage  effective 
November  5. 1900.  These  regulations  are 
necessary  to  establish  the  election 
procedures.  Delaying  the  effective  date 
of  these  regulations  beyond  the 
statutory  effective  date  would  require 
employees  to  wait  to  make  elections 
that  the  law  provided  would  be 
immediately  available. 

E^.  122tl.  Federal  RegulatioD 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibilhy  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
retirement  coverage  of  Federal 
employees. 

List  of  SubfecU  in  5  CFR  Parts  831  and 
842 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits, 
Hrefighters,  Government  employees. 
Income  taxes.  Intergovernmental 
relations.  Law  enforcement  officers. 
Pensions,  Retirement 

VS.  OfRce  of  Personnel  ManagemenL 
CoBstanca  Berry  Newmaa. 
Director. 

Accordingly,  OPM  is  amending  5  CFR 
parts  831  and  842  as  follows: 

PART  631— RETIREMENT 

Subpart  B— Coverage 

1.  The  authority  citation  for  subpart  B 
of  part  831  is  revised  to  read  as  follows: 

Anthoritir:  S  U.S.C  8347:  |  831.204  also 
issued  under  tectioa  7202(inK2)  of  tlie 
Onmibua  Budget  Reconciliation  Act  of  109a 
Pub.  L  lOl-SOa. 


2.  In  §  831.201,  paragraph  (h)  is  added 
to  read  as  follows: 

1 83U01    Exdueiona  from  retirement 


(h)  Employees  who  have  elected 
coverage  under  another  retirement 
system  in  accordance  with  (  831.204  are 
excluded  from  subchapter  III  of  chapter 
63  of  title  5,  United  States  Code,  during 
that  and  all  subsequent  periods  of 
service  (including  service  as  a 
reemployed  annuitant). 

3.  Section  831.204  is  added  to  read  as 
follows: 


1831.204  Electloneofi 
coverage  under  the  PertabWty  of  BeneWts 
for  Menapproprtated  Fund  Employ  ea  Act 
of  199a 

(a)  An  employee  of  the  Department  of 
Defense  or  the  Coast  Guard  who  has  5 
years  of  civilian  service  creditable 
under  CSRS,  who  has  not  made  an 
election  imder  this  section,  who  has  not 
had  an  opportunity  to  make  an  election 
of  retirement  coverage  under  this 
paragraph,  and  who  moves,  without  a 
break  in  service  of  more  than  3  days,  to 
employment  as  an  employee  of  an 
instrumentality  described  in  section 
2105(c)  of  title  5.  United  States  Code,  in 
the  Department  of  Defense  (if  the 
employment  covered  by  CSRS 
immediately  prior  to  the  move  was  with 
the  Department  of  Defense)  or  the  Coast 
Guard  (if  the  employment  covered  by 
CSRS  immediately  prior  to  the  move 
was  with  the  Coast  Guard)  may  elect  to 
remain  covered  by  CSRS.  An  employee 
who  elects  to  remain  covered  by  CSRS 
under  this  paragraph  will  be  covered  by 
CSRS  (or  FERS,  if  the  employee 
subsequently  transfers  to  FERS  under 
part  846  of  this  chapter)  during  all 
periods  of  future  service  not  excluded 
from  coverage  by  CSRS,  including  any 
periods  of  service  with  an 
Instrumentality  described  in  section 
2105(c)  of  title  5.  United  States  Code.  An 
election  under  this  paragraph  is 
irrevocable  when  received  by  the 
employing  agency. 

(b)  An  employee  of  an  instrumentahty 
described  in  section  2105(c)  of  title  5, 
United  Stales  Code,  who  is  a  vested 
participant  in  a  retirement  system 
established  for  such  employees  (as  the 
term  "vested  participant"  is  defined  by 
that  retirement  system),  who  has  not 
made  an  election  under  this  section, 
who  has  not  had  an  opportunity  to  make 
an  election  of  retirement  coverage  under 
this  paragraph,  who  moves  without  a 
break  in  service  of  more  than  3  days,  to 
employment  covered  by  CSRS  in  the 
Department  of  Defense  (if  the 
employment  immediately  prior  to  the 


move  was  with  a  nonappropriated  fund 
instrumentality  of  the  Department  of  . 
Defense)  or  the  Coast  Guard  (if  the 
employment  immediately  prior  to  the 
move  was  with  a  nonappropriated  fund 
instrumentality  of  the  Cost  Guard),  and 
who  is  excluded  fi-om  coverage  under 
FERS  by  section  8402(b)  of  title  5,  United 
States  Code,  may  elect  to  remain 
covered  by  the  retirement  system  for 
such  employees.  An  employee  who 
makes  an  election  under  this  paragraph 
is  excluded  from  coverage  under  CSRS 
or  FERS  during  that  and  all  subsequent 
periods  of  employment,  including  any 
periods  of  service  as  a  reemployed 
annuitant  An  election  under  this 
paragraph  is  irrevocable  when  received  ■ 
by  the  employing  agency. 

(c)  The  Department  of  Defense  will 
establish  procedures  for  agencies  to 
withhold  and  submit  retirement 
contributions  to  the  retirement  systems 
for  employees  of  instrumentalities 
described  in  section  2105(c)  of  title  5, 
United  States  Code,  who  have  elected  to 
be  covered  by  a  retirement  system  for 
such  employees  under  paragraph  (b)  of 
this  section  and  who  are  later  employed 
by  another  agency. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section — 

(1)  If  the  move  causing  the  opportunity 
to  make  an  election  under  paragraph  (a) 
or  paragraph  (b)  of  this  section  occurs 
on  or  after  April  7, 1991,  the  time  limit 
for  making  the  election  is  30  days  after 
the  effective  date  of  the  move. 

(2)  If  the  move  causing  the  opportimity 
to  make  an  election  under  paragraph  (a); 
or  paragraph  (b)  of  this  section  occurs 
before  April  7, 1991,  the  time  limit  for 
making  the  election  is  May  6, 1991. 

(e)  The  Departments  of  Defense  and 
Transportation  may  waive  the  time 
limits  imder  procedures  which  they 
estabUsh.  An  agency  decision  to  grant  or 
to  deny  a  waiver  of  the  time  limit  is  final 
and  not  appealable  to  OPM.  In 
establishing  procedures  for  waiver  of 
the  time  limits,  the  Departments  of 
Defense  and  Transportation  must 
observe  the  following  restrictions: 

(1)  The  time  Umits  may  be  waived 
only  if  the  employee  acted  with  due 
diligence  but  was  prevented  b} 
circumstance  beyond  his  or  he.  control 
from  making  an  election  within  the  time 
limit  The  Departments  of  Defense  and 
Transportation  are  responsible  for 
determining  what  constitutes  due 
diligence  and  circumstances  beyond  the 
employee's  control. 

(2)  The  procedures  must  not  allow 
review  under  any  employee  grievance 
procedures,  including  those  established 
by  chapter  71  of  title  5.  United  States 
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Code,  and  part  771  of  title  5,  Code  of 
Federal  Regulations. 

PART  842— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
ANNUITY 

4.  An  authority  citation  for  part  842  is 
added  as  set  forth  below,  and  all 
subpart  authorities  are  removed: 

Autborlty:  5  U.S.C  6401  (g);  {$  84Z104  and 
842.106  also  issued  under  5  U.S.C.  84ei(n); 
i  842.105  also  issued  under  5  U.S.C 
8402(c)(1);  i  642.106  also  issued  under  Section 
7202(ni)(2)  of  tlie  Omnibus  Budget 
Recondliation  Act  of  ISOa  Pub.  L 101-506; 
11 842.604  and  842.611  also  issued  under  5 
U.S.C  8417;  1 842.607  also  issued  under  5 
U.S.C.  8416  and  8417;  i  842.614  also  issued 
under  5  U.S.C.  8419;  t  842.615  also  issued 
under  6  U.S.C  8418;  subpart  H  also  issued 
under  5  U.S.C  1104. 

SubfMrt  A— Coverage 

6.  In  8  842.102.  the  definition  of  "NAF 
employee"  is  added  in  alphabetical 
order  to  read  as  follows: 

8842.102    DafMtions. 


NAP  employee  means  an  employee  of 
an  histrumentality  described  in  section 
2105(c)  of  title  5,  United  States  Code. 

6.  In  8  842.104,  paragraph  (g)  is  added 
to  read  as  follows: 

8842.104    Excaptlonaandoptiona. 

•        •        •        *        • 

(g)  An  employee  who  has  elected 
coverage  under  a  retirement  system  for 
NAF  employees  in  accordance  with 
8  842.106  is  excluded  from  FERS  during 
that  and  all  subsequent  periods  of 
service  (including  service  as  a 
reemployed  annuitant). 

7.  Section  642.106  is  added  to  read  as 
follows: 

8842.106    ElactionsefratiranMnt 
coverage  under  Itio  PortabHity  of  Beneflte 
for  Nonapproprtatod  Fund  Employae*  Act 
of  199a 

(a)  An  employee  of  the  Department  of 
Defense  or  the  Coast  Guard  who  has  5 
years  of  civiUan  service  creditable 
under  FERS,  who  has  not  made  an 
election  under  this  section,  who  has  not 
had  an  opportunity  to  make  an  election 
of  retirement  coverage  under  this 

Earagraph  and  who  moves,  without  a 
reak  in  service  of  more  than  3  days,  to 
employment  as  a  NAF  employee  in  the 
Department  of  Defense  (if  the 
employment  covered  by  FERS 
immediately  prior  to  the  move  was  with 
the  Department  of  Defense)  or  the  Coast 
Guard  (if  the  employment  covered  by 
FERS  immediately  prior  to  the  move 
was  with  the  Coast  Guard)  may  elect  to 


remain  covered  by  FERS.  An  employee 
who  elects  to  remain  covered  by  FQIS 
under  this  paragraph  will  be  covered  by 
FERS  during  all  periods  of  future  service 
in  a  position  not  excluded  bom  coverage 
by  FERS.  including  any  periods  of 
service  as  a  NAF  employee.  An  election 
imder  this  paragraph  is  irrevocable 
when  received  by  the  employing  agency. 

(b)  A  NAF  employee  who  is  a  vested 
participant  in  a  retirement  system 
established  for  NAF  employees  (as  the 
term  "vested  participant"  is  defined  by 
that  retirement  system),  who  has  not 
made  an  election  tmder  this  section, 
who  has  not  had  an  opportimity  to  make 
an  election  of  retirement  coverage  under 
this  paragraph,  and  who  moves  without 
a  break  in  service  of  more  than  3  days, 
to  employment  covered  by  FERS  in  die 
Department  of  Defense  (if  the 
employment  immediately  prior  to  the 
move  was  with  a  nonappropriated  fund 
instrumentahty  of  the  Department  of 
Defense)  or  the  Coast  Guard  (if  the 
employment  immediately  prior  to  the 
move  was  with  a  nonappropriated  fund 
instrumentahty  of  the  Coast  Guard)  may 
elect  to  remain  covered  by  the 
retirement  system  for  NAF  employees. 
An  employee  who  makes  an  election 
under  this  paragraph  is  excluded  from 
coverage  under  CSRS  or  FERS  during 
that  and  all  subsequent  periods  of 
employment  including  any  periods  of 
service  as  a  reemployed  annuitant  An 
election  under  this  paragraph  is 
irrevocable  when  received  by  the 
emplojring  agency. 

(c)  The  Department  of  Defense  will 
estabUsh  procedures  for  agencies  to 
withhold  and  submit  retirement 
contributions  to  the  retirement  systems 
for  NAF  employees  who  elect  to  be 
covered  by  a  retirement  system  for  NAF 
employees  under  paragraph  (b)  of  this 
section  and  who  are  later  employed  by 
another  agency. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section — 

(1)  If  the  move  causing  the  opportunity 
to  make  an  election  under  paragraph  (a) 
or  paragraph  (b)  of  this  section  occurs 
on  or  after  April  7, 1991,  the  time  limit 
for  making  the  election  is  30  days  after 
the  effective  date  of  the  move. 

(2)  If  the  move  causing  the  opportunity 
to  make  an  election  under  paragraph  (a) 
or  paragraph  (b)  of  this  section  occurs 
before  April  7, 1991.  the  time  Umit  for 
making  the  election  is  May  6, 1991. 

(e)  Tlie  Departments  of  Defense  and 
Transportation  may  waive  the  time 
limits  under  procedures  which  they 
estabUsh.  An  agency  decision  to  grant  or 
to  deny  a  waiver  of  the  time  Umit  is  final 
and  not  appealable  to  OPM.  In 
estabUshing  procedures  for  waiver  of 
the  time  Umits.  the  Departments  of 


Defense  and  Transportation  must 
observe  the  following  restrictions: 

(1)  The  time  limits  may  be  waived 
only  if  iiie  employee  acted  with  due 
diligence  but  was  prevented  by 
circumstance  beyond  his  or  her  control 
fixim  making  an  election  within  the  time 
limit  The  Departments  of  Defense  and 
Transportation  are  responsible  for 
determining  what  consUtutes  due 
diligence  and  circumstances  beyond  the 
employee's  control. 

(2)  The  procedures  must  not  allow 
review  under  any  employee  grievance 
procedures,  including  those  estabUshed 
by  chapter  71  of  title  5.  United  States 
Code,  and  part  771  of  title  5,  Code  of 
Federal  Regulations. 

(FR  Doc.  91-2866  Filed  2-6-91;  a-45  am] 
■ILUNO  COOC  SSSS-OI-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  InepecHon 
Service 

7CFRPart301 

[Docket  Na  90-242] 

Oriental  Fruit  Fly;  Removal  of 
Regulettone 

AOCNCV:  Animal  and  Plant  Health 
Inspection  SCTvice,  USDA. 
ACnow;  Affirmation  of  interim  rule. 

8UMMARY:  We  are  affirming  without 
change  an  interim  rule  that  removed  the 
Oriental  finit  fly  regulations  that 
designated  a  portion  of  Los  Angeles 
County  in  California  as  a  quarantined 
area  and  imposed  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  that  area.  The  regulations 
were  estabUshed  to  prevent  the  spread 
of  the  Oriental  fruit  fly  into  noninfested 
areas  of  the  United  States.  We  have 
determined  that  the  Oriental  fruit  fly  has 
been  eradicated  fitim  Los  Angeles 
County,  Califomia,  and  that  the 
regulations  are  no  longer  necessary. 
EFFECIWE  DATE  March  11, 1991. 
FOR  nmTHEfl  INFORMATION  CONTACT 
Milton  C.  Holmes,  Senior  Operations 
Officer,  Domestic  and  Emergency 
Operations.  Plant  Protection  and 
Quarantine,  APHIS.  USDA.  room  642. 
Federal  Building,  6505  Belcrest  Road. 
HyattsviUe,  MD  20782.  301-436-8247. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  September 
28, 1990,  and  pubUshed  in  the  Federal 
Register  on  October  3, 1990  (55  FR 
40375-40376,  Docket  No.  90-193).  we 
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amenckd  the  "Domestic  Quarantine 
Notices"  in  7  CFR  part  301  by  removing 
the  Oriental  Eniit  fly  regulations  [7  CFR 
301.93  through  301.93-10,  referred  to 
below  as  the  regulations).  The 
regulations  quarantined  an  area  of  Los 
Angeles  County.  California— in  the  West 
Covins  area — and  imposed  restrictions 
on  the  interstate  movement  of  regulated 
articles  from  the  quarantined  area  to 
prevent  the  spread  of  the  Oriental  fruit 
fly  into  noninfested  areas  of  the  United 
States.  The  regulations  also  designated 
soil,  and  a  large  number  of  fhiits,  nuts, 
vegetables,  and  berries,  as  regulated 
•••licles. 

We  have  determined  that  Oriental 
fruit  fly  has  been  eradicated  from  Los 
Angeles  County.  California,  and  that  the 
regulations  are  no  longer  necessary. 
Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
December  3, 1990.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

Executive  Cider  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
miUion:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
marlcets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  regulation  affects  the  interstate 
movement  of  previously  regulated 
articles  from  a  portion  of  Los  Angeles 
County,  California.  The  small  entities 
that  may  be  affected  by  this  regulation 
are  approximately  120  fruit/produce 
martlets.  20  nurseries,  and  146  retail 
fruit/produce  vendors.  These  entities 
comprise  less  than  1  percent  of  the  total 
number  of  similar  enterprises  operating 
in  the  State  of  California. 

It  appears  that  most  of  these  small 
entities  sold  previously  regulated 
articles  primarily  for  local  intrastate,  not 
interstate  marlcets.  The  sale  of  these 
articles  will  therefore  remain  unaffected 
by  the  regulatory  provisions  we  iiave 


removed.  Also,  many  of  these  entities 
sold  other  items  in  addition  to  the 
previously  regulated  articles  so  that  the 
effect  if  any,  of  this  reg\ilation  on  these 
entities  will  be  minimal. 

The  effect  of  this  regulation  on  those 
entities  that  did  move  previously 
regulated  articles  interstate  was 
minimized  by  the  availability  of  various 
treatments  specified  in  the  Plant 
Protection  and  Quarantine  Treatment 
Manual,  incorporated  by  reference  in 
the  regiilations.  The  specified 
treatments,  in  most  cases,  allowed  these 
small  entities  to  move  previously 
regulated  articles  interstate  with  very 
litUe  additional  cost 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperworlc  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities. 
Incorporation  by  reference.  Oriental 
fruit  fly.  Plant  diseases.  Plant  pests. 
Plants  (Agriculture).  Quarantine. 
Transportation. 

PART  301-DOMESnC  CMJARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  7  CFR  301.93  et  seq.  that 
was  published  at  55  FR  40375-40376  on 
October  3. 1990. 

Andiotltr.  7  U.aC  ISObb,  ISOdd  ISOee, 
ISOff:  im,  162.  and  164-167:  7  CFR  2.17, 2.51, 
and  371.2(c). 

Done  in  Washington.  DC  this  Isl  day  of 
February  1991. 

laaaas  W.  Clossar, 

Admittiatrator,  Animal  and  Plant  Health 
Inspection  Service. 

[¥R  Doc.  91-2785  FUed  2-6-91:  &45  am] 


7  CFR  Part  301 
[Docket  No.  90-244] 

WItchwMd  Regulated  Areaa 

aoency:  Animal  and  Plant  HealUi 
Inspection  Service,  USDA. 

action:  Affirmation  of  interim  rule. 

summary:  We  are  affirming  without 
change  an  interim  rule  that  amended  the 
hst  of  suppressive  areas  under  the 
witchweed  quarantine  and  regulations 
by  adding  and  deleting  areas  in  North 
Carolina  and  South  Carolina.  The 
change  affects  13  counties  in  North 
Carolina  and  3  counties  in  South 
Carolina.  This  action  was  necessary  in 
order  to  impose  certain  restrictions  on 
the  interstate  movement  of  regulated 
articles  to  prevent  the  artificial  spread 
of  witchweed  and  to  delete  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles. 

EFFECTIVE  DATE:  March  11, 1991. 

FOn  FURTHER  INFORMATION  CONTACT. 
Mr.  Thomas  G.  Flanigan,  Operations 
Officer,  Domestic  and  Emergency 
Operations.  PPQ.  APHIS.  USDA,  room 
646,  Federal  Building,  6505  Belcrest 
Road.  Hyattsville,  MD  20782,  (301)  436- 
8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  an  interim  rule  published  in  the 
Federal  Register  and  effective  on 
October  17. 1990  (55  FR  41983-41987. 
Docket  Number  90-092],  we  amended 
the  witchweed  quarantine  and 
regulations  by  adding  areas  in  Craven, 
Duplin.  Greene,  Lenoir,  Pender,  and  Pitt 
Counties  in  North  Carolina,  and  areas  in 
Florence  and  Horry  Counties  in  South 
Carolina  to  the  list  of  suppressive  areas 
in  f  301.80-2a  of  the  regulations. 

We  abo  amended  the  list  of 
suppressive  areas  by  removing  areas  in 
Columbus.  Craven.  Cumberland.  Duplin, 
Greene.  Harnett  Hoke,  Lenoir,  Pender, 
Richmond.  Sampson,  and  Wayne 
Counties  in  North  CaroUna.  and  areas  in 
Florence.  Horry,  and  Marlboro  Counties 
in  South  Carolina  from  S  301.80-2a  of 
the  regulations.  As  a  result  of  these 
actions,  there  are  no  longer  any 
regulated  areas  in  Hoke  and  Richmond 
Counties,  North  Carolina,  or  in  Mariboru 
County,  South  Carolina. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
December  17. 199a  We  did  not  receive 
any  comments.  The  facts  presented  in ' 
the  interim  rule  still  provide  a  basis  for  * 
the  rule. 
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Executive  Order  12291  and  Regulatory 
FlexiUlity  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
estimated  annual  effect  on  the  economy 
of  less  than  $100  million:  will  not  cause 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  cause  a  significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  fcHeign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
specified  areas  in  North  Carolina  and 
South  Carolina.  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  approximately  281,000 
small  entities  move  these  articles 
interstate  from  North  Carolina  and 
South  Carolina.  However,  this  action 
affects  only  67  of  these  entities,  by 
removing  50  entities  from  regulation  and 
placing  9  ncv.'  entities  under  regulation. 
We  have  determined  that  the  50 
deregulated  entities  will  realize 
combined  annual  savings  of 
approximately  $3,350,  or  an  average  of 
$67.00  each,  in  regidatory  and  control 
costs.  We  estimate  that  the  9  newly 
regulated  entities  will  need  to  invest 
approximately  $135  each,  per  year,  in 
order  to  comply  with  our  regulations. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  wiD  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwoik  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.). 

Executive  Order  12372 

The  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  wliich  requires 
intergovernmental  coiuultation  with 
State  and  local  officials .  (See  7  CFR 
part  3015,  subpart  V.) 


List  of  Subjecta  In  7  CFR  Part  301 

Agricultural  commodities.  Plant  pests. 
Plants  (Agriculture),  Quarantine, 
Transportation.  Witchweed. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  7  CFR  301.80-2a  that  was 
published  at  55  FR  4198»-41987  on 
October  17. 1990. 

Authority:  7  U.S.C  ISObb,  ISOdd.  ISOee, 
ISOff,  161, 162  and  164-167;  7  CFR  2.17,  2.51, 
and  ZTl2{c). 

Done  in  Washington,  DC  this  1st  day  of 
February  1991. 
James  W.  Glosaer, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc  91-2796  Filed  2-6-91;  8:45  am]^ 
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7  CFR  Part  301 
[Docket  No.  90-249] 

Imported  Fire  Ant  Regulated  Areas 

aoency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Interim  rule. 

summary:  We  are  amending  the 
imported  tire  ant  quarantine  and 
regulations  by  designating  all  or 
portions  of  the  following  as  generally 
infested  areas:  1  county  in  Alabama.  1 
county  in  Arkansas,  14  counties  in  Nortii 
Carolina,  1  county  in  Oklahoma,  2 
counties  in  South  Carolina,  and  1  coimty 
in  Texas.  This  action  expands  the 
regidated  areas  and  imposes  certain 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  those  areas. 
This  action  is  necessary  to  prevent  the 
artificial  spread  of  the  imported  fire  ant 
We  are  also  correcting  an  editorial  error 
that  inadvertendy  caused  a  portion  of 
Mason  County  in  Texas  to  be  listed  as  a 
generally  infested  area. 
dates:  Interim  rule  effective  February  7, 
1991.  Consideration  will  be  given  only  to 
comments  received  on  or  before  April  6, 
1991. 

AOORESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development 
PPD,  APHIS,  USDA,  Room  866.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  sUte  that 
your  comments  refer  to  Docket  Number 
90-249.  Comments  received  may  be 
inspected  at  USDA,  Room  1141,  SouUi 
Building,  14th  Street  and  Independence 
Avenue,  SW..  Washington,  DC,  between 


8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

PON  PURTNER  INPORMATKM  CONTACT: 

Milton  C  Holmes,  Senior  Operations 

Officer,  Domestic  and  Emergency 

0]>erations,  PPQ,  APHIS,  USDA,  Room 

642,  Federal  Building,  6505  Belcrest 

Road.  Hyattsville,  MD  20782,  301-436- 

8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  imported  fire  ant  quarantine  and 
regulations  (contained  in  7  CFR  301.81  e< 
seq.,  and  referred  to  below  as  die 
regulations)  restrict  the  interstate 
movement  of  regulated  articles  from 
regulated  areas  in  designated  States  to 
prevent  the  artificial  spread  of  the 
imported  fire  ant.  The  imported  fire  ant 
[Solenopsis  spp.)  is  an  insect  that 
interferes  with  farming  operations,  can 
cause  damage  to  certain  crops,  and  is  a 
pest  of  livestock,  pets,  and  people  in 
rural  and  urban  areas.  The  quarantined 
States  include  Alabama,  Arkansas, 
Florida.  Georgia,  Louisiana,  Mississippi, 
North  Carolina,  Oklahoma,  Puerto  Rico, 
South  Carolina,  Teimessee,  and  Texas. 

Under  the  regulations,  an  area  is 
designated  as  a  regulated  area  if  the 
imported  fixe  ant  has  been  found  there, 
or  if  reason  exists  to  believe  the 
imported  fire  ant  is  present  there. 
.    Regulated  areas  are  designated  as 
either  generally  infested  areas  or 
suppressive  areas.  Suppressive  areas 
are  those  areas  where  eradication  of  the 
imported  fire  ant  is  being  undertaken  as 
an  objective.  Generally  infested  areas 
are  all  other  regulated  areas. 

Restrictions  are  imposed  on  the 
interstate  movement  of  regulated 
articles  frx)m  regulated  areas  to  prevent 
the  artificial  movement  of  the  imported 
fire  ant  into  noninfested  areas,  and  to 
prevent  further  infestation  of 
suppressive  areas. 

We  are  amending  8  301.81-2a  by 
designating  aU  or  portions  of  the 
following  counties  as  generally  infested 
areas:  Madison  County  in  Alabama; 
Jefferson  County  In  Arkansas;  Anson, 
Cumberland,  Duplia  Hoke.  Hyde, 
Lenoir,  Martin,  Pitt  Richmond,  Robeson. 
Sampson,  Scotland.  Tyrrell,  and 
Washington  Counties  in  North  Carolina; 
Love  County  in  Oklahoma;  Abbeville 
and  Union  Counties  in  South  Carolina; 
and  Webb  County  in  Texas. 

See  the  rule  portion  of  this  document 
for  specific  descriptions  of  the  newly 
designated  infested  areas. 

This  action  is  necessary  because 
siweys  conducted  by  inspectors  of  the 
United  States  Department  of  Agricultiire 
and  officials  of  State  agencies  have 
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established  that  the  imported  Bre  ant 
has  spread  to  these  areas.  Eradicatioo  of 
the  imported  Tire  ant  is  not  being 
undertaken  as  an  objective  in  these 
areas,  and  therefore,  as  an  emergency 
measure,  we  are  adding  them  to  the  list 
of  imported  fire  ant  generally  infested 
areas. 

Miscellaneous 

We  are  correcting  an  editorial  error 
that  inadvertently  caused  a  portion  of 
Mason  County  in  Texas  to  be  listed  as  a 
generally  infested  area. 

Emergency  Action 

lames  W.  Closser.  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  a  situation 
exists  that  warrants  publication  of  this 
rule  without  prior  opportunity  for  public 
comment  Because  the  imported  fire  ant 
has  been  found  in  additional  areas  of 
the  United  States  and  could  be  spread 
artifically  from  these  areas  to 
noninfested  areas  of  the  United  States,  it 
is  necessary  to  act  immediately  to 
control  its  spread. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.C  553  for  making  it  elective  upon 
publication  in  the  Federal  Registar.  We 
will  consider  comments  received  %vithln 
60  days  of  publication  of  this  rule.  After 
the  comment  period  closes,  we  will 
publish  another  document  in  the  Federal 
Registar.  including  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  make  to  the  rule  as  a 
result  of  the  comments. 

Exacutiva  Order  12291  and  Regulatory 
FUxibUityAct 

We  are  issuing  this  rule  in 
conformance  wiUi  Executive  Order 
12291,  and  we  have  determined  that  it  Is 
not  a  "major  rule."  Based  on  information 
compiled  by  die  Department  we  have 
determined  that  diis  rule  «vill  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  emplojrment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Fur  this  action,  the  Office  of 
Mauagement  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 


This  action  affects  the  interstate 
movement  of  regulated  articles  from 
specified  areas  in  Alabama,  Arkansas. 
North  Carolina,  Oklahoma,  South 
Carolina,  and  Texas.  Thousands  of 
small  entities  move  these  articles 
interstate  from  these  States,  and  many 
more  thousands  of  small  entities  move 
these  articles  interstate  from  other 
States. 

However,  based  on  information 
compiled  by  the  Department  we  have 
determined  that  approximately  149 
small  entities  within  the  newly  regulated 
areas  move  articles  interstate  from  the 
specified  areas  in  those  States.  Further, 
the  overall  economic  impact  from  this 
action  is  estimated  to  be  approximately 
$20,000. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
tntergovenunental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Paperwork  RaductkM  Act 

This  interim  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
aeq). 

List  of  Subiects  in  7  CFR  Part  301 

Agricultural  commodities.  Imported 
fire  ant  Plant  diseases.  Plant  pests. 
Plants  (Agriculture),  Quarantine. 
Transportation. 

PART  901-DOME8TIC  QUARANTINE 

Nonccs 

Accordingly,  7  CFR  301.81  is  amended 
as  follows: 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

AutlMrity:  7  U.S.C.  ISObb,  ISOdd.  ISOee, 
ISOff.  161.102.  and  164-167;  7  CFR  2.17.  2.51. 
and  371.2(c). 

|301.f1-2a   (Amandad] 

2.  Section  3D1.81-2a  is  amended  by 
adding,  in  alphabetical  order,  the 
following  counties  in  North  Carolina, 
Oklahoma.  Sooth  Carolina,  and  Texas: 


|301.t1-2a   Raoulalad 


North  CaraUna 

(1)  Generally  infested  areas. 

Cumber/and  County.  That  portion  of  tlie 
county  lx>unded  by  a  line  beginning  at  the 
intersection  of  the  South  River  and  the 
Cumberland-Bladen  County  line;  then  west 
along  this  county  line  to  its  intersection  widi 
the  Cape  Fear  River  then  north  along  this- 
river  to  its  intersection  with  U.S.  Highway 
301:  then  south  along  this  highway  to  its 
intersection  with  State  Secondary  Road  1007 
(Owens  Drive):  then  northwest  along  tliis 
road  to  its  intersection  with  U.S.  Highway 
401:  then  west  along  this  highway  to  its 
intersection  with  the  Cumberland-Hoke 
County  tine,  then  northwest  along  this  county 
line  to  its  intersection  with  the  Fort  Bragg 
Military  Reservation:  then  northeast  along 
this  line  to  its  intersection  with  State 
Secondary  Road  1610;  then  east  along  this 
road  to  its  intersection  with  U.S.  Highway  - 
401:  then  north  along  this  road  to  its 
intersection  with  State  Secondary  Road  1112: 
then  soutlieast  along  this  road  to  its  merger 
with  State  Secondary  Road  2807;  then  east 
along  this  road  to  its  intersection  with  the 
Cape  Fear  River  then  following  a  straight 
line  from  this  intersection  to  the  intersection 
of  State  Secondary  Road  Road  1720  and  State 
Secondary  Road  1719;  then  northeast  and 
southeast  along  State  Secondary  Road  1719 
to  its  intersection  with  U.S.  Highway  301: 
then  south  along  this  highway  to  its  t 

intersection  with  State  Secondary  Road  1863; 
then  east  along  this  road  to  its  intersection 
with  Interstate  9S:  then  east  on  U.S.  Highway 
13  to  its  intersection  with  State  Secondary 
Road  1618:  then  southeast  along  this  road  to 
Its  intersection  with  State  Secondary  Road 
1006;  then  northeast  along  this  road  to  its 
intersection  with  the  South  Riven  then 
southeast  along  this  river  to  the  point  of 
l>eglnning. 

•  •         •        •        • 

Hoke  County.  That  portion  of  the  county 
bounded  by  a  line  t>eginning  at  the 
intersection  of  the  L^imber  River  and  State 
Secondary  Road  1203;  then  east  along  this 
road  to  its  intersection  with  State  Secondary 
Road  1202:  then  northeast  along  this  road  to 
its  intersection  with  North  Carolina  Highway 
211:  then  southeast  along  this  highway  to  its 
junction  with  U.S.  Highway  401  Business; 
then  east  along  this  highwray  to  its  junction 
with  North  Carolina  Highway  20:  then 
southeast  along  tills  highway  to  its 
intersection  with  the  Hoke-Rol>eson  County 
line;  then  southwest  along  this  county  line  to 
its  intersection  with  the  Lumber  Riven  then 
north  along  this  river  to  the  point  of 
beginning. 

•  •         •         •         * 

Martin  County.  That  portion  of  the  county 
bounded  by  a  line  l>eginning  at  the 
intersection  of  State  Secondary  Road  1001 
and  the  Beaufort-Martin  County  line;  then 
northeast  along  this  county  line  to  its  junction 
«vith  State  Secondary  Road  1114;  then  east 
along  this  road  to  its  intersection  with  Slate 
Secondary  Road  1816;  then  northeast  along 
this  road  to  iU  junctloo  with  U.S.  Hl^way 
64;  then  east  along  tids  highway  to  its 
junction  with  the  Washington-Martin  County 
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line;  then  south  along  this  county  line  to  its  County  line:  then  west  along  this  county  line 

junction  with  the  Beaufort-Martin  County  to  the  point  of  beginning. 

line;  then  west  along  this  county  line  to  the  •        *        •        •        • 

poi  at  of  beginning. 

•        •        •        •        •  Oklahoma 

Pitt  County.  That  porHon  of  the  county  (1)  Generally  infested  areas, 

bounded  by  a  line  beginning  at  the  •        *        *        •        • 
intersectioa  of  the  Greene-Pitt  County  line  Love  County.  The  entire  county, 

and  State  Secondary  Road  1110;  then  east  •         *         *         •         • 
along  this  road  to  Its  junction  «vith  State 

Secondary  Road  1113;  then  east  along  this  South  CaioliDa 
road  to  iU  intersection  with  SUte  Hij^way  (i)  Generally  infested  areas. 

11:  then  north  along  this  highway  to  iU  Abbeville  County.  That  portion  of  the 

Intersection  %vith  State  Highway  102;  then  county  bounded  by  a  line  beginning  at  the 

east  along  this  highway  to  iU  junction  with  intersection  of  the  Abbeville-McCormlck 

State  Secondary  Road  1723:  then  north  along  County  line  and  South  Carolina  Primary 

this  road  to  its  junction  with  State  Secondary  Highway  28;  then  north  along  this  highway  to 

Road  1700;  then  northeast  along  this  road  to  its  intersection  %vith  the  Abbeville-Anderson 

its  junction  with  State  Highway  33;  then  west  County  line;  then  southwest  along  this  county 

along  this  highway  to  its  junction  with  US.  line  to  its  junction  with  the  Georgia  State 

Highway  13;  then  north  along  this  highway  to  line;  then  southeast  along  this  State  line  to  its 

its  junction  with  State  Highway  903;  then  east  junction  «vith  the  Abbeville-McCormick 

along  this  highway  to  its  junction  %vith  State  County  line;  then  northeast  and  east  along 

Secondary  Road  1517;  then  east  along  this  this  county  line  to  the  point  of  beginning, 

road  to  its  junction  with  State  Secondary  •         •         •         *         • 
Road  1538:  then  north  along  this  road  to  its 

junction  with  State  Secondary  Road  1542:  Texas 
then  east  along  this  road  to  its  junction  with  (i)  Generally  infested  areas 

State  Highway  30;  then  south  along  this  »         *        •         •         * 
highway  to  Its  junction  wrtth  State  Secondary  j^,^^^  County.  Tliat  portion  of  the  county 

Road  1555:  Aen  east  along  this  road  to  Its  |^„^  within  the  corporate  city  limiU  of  the 

junction  with  State  Secondary  Road  1550;  ^.^^  gf  Laredo, 

then  north  along  this  road  to  its  junction  with  ,         ,'        « '       «         « 
State  Secondary  Road  1552:  then  east  along 

tills  road  to  its  junction  with  the  Beaufort-Pitt  >  30U1-2a    lAmandad] 
County  line;  then  south  along  this  county  line  »  o     .•      «<v.  «..   ..    t  j  j 

to  its  intersection  *vith  the  Craven-Pitt  ^  3.  Section  301.81-2a  is  amended 

County  line;  then  west  along  this  county  line  further  by  revising  the  entrtes  for  the 

to  its  intersection  with  the  Lenoir-Pitt  County  following  counties  in  Alabama, 

line:  then  west  ak>ng  this  county  line  to  its  Arkansas,  North  Carolina,  South 

intersection  with  the  Greene-Pitt  County  line:  Carolina,  and  Texas  under  paragraph  (1) 

then  north  along  this  county  line  to  the  point  to  read  as  follows: 

of  beginning.  *         *         .         •         • 


Tyrrell  County.  That  portion  of  the  county 
bounded  by  a  hne  beginning  at  Ae 
intersection  of  the  Waslilngtoo-Tyrrell 
County  line  and  U.S.  Highway  64:  then  cast 
along  this  highway  to  Its  intersection  %vith  the 
Dare-Tyrrell  County  line;  then  south  along 
this  county  line  to  its  junction  with  the  Hyde- 
Tyrrell  County  line:  then  west  and  south 
along  this  cotinty  line  to  its  junction  with  the 
Washington-Tyrrell  County  line;  then  north 
along  ttds  county  line  to  the  point  of 
l>eginning. 
•        •        •        •        • 

Washington  County.  That  portion  of  the 
county  bounded  by  a  line  beginning  at  the 
intersection  of  tlie  Beaufort/Martin/ 
Washington  County  lines;  then  northeast 
along  tin  Martin- Washington  County  Uae  to 
iU  intersection  with  U.S.  Highway  64:  then 
east  along  this  highway  to  its  junction  with 
State  Secondary  Road  1126:  then  east  along 
this  road  to  its  junction  with  State  Secondary 
Road  1159;  then  east  along  this  road  to  its 
junction  with  State  Secondary  Road  1161; 
then  east  along  this  road  to  its  intersection 
with  the  Tyrrefi-WasMngton  County  linr, 
then  south  akng  this  county  line  to  its 
junction  with  die  Hyde-Waakington  County 
line:  tiiea  west  akmg  this  county  line  to  its 
junction  «vith  the  Beaufort-Washington 


Alabama 

(1)  Generally  infested  areas. 
The  entire  State. 


Aikansas 

(1)  Generally  infested  areas. 
*        •        *        •        • 

Jefferson  County.  That  portion  of  the 
county  lx>unded  by  a  line  lieginning  at  tiie 
intersection  of  the  jefferson-Grant  County 
Une  and  tlie  soutliem  l>oandary  line  of  T.  5  S.: 
then  east  ak>ng  this  township  line  to  Its 
intersection  with  U.&  Kghway  79;  then 
northeast  along  tliis  highway  to  its  junction 
with  State  Highway  88;  then  southMst  along 
this  highway  to  its  intersection  with  the 
eastern  bomidary  line  of  R.  7  W.;  then  south 
along  this  range  line  to  its  junction  with  the 
Jefferson-Lincoln  County  line:  then  south  and 
west  along  this  county  line  to  the  Jefferson- 
Cleveland  County  line;  then  west  along  this 
county  line  to  die  Jefferson-Grant  County 
line;  then  north  along  tiiis  county  line  to  the 
point  of  beginning.  "Hm  incorporated  dty 
limits  of  Ptne  Bluff  and  Alteimer  aie  included. 


North  Carolina 
(1)  Generally  infested  areas. 


Anson  County.  That  portion  of  the  county 
bounded  by  a  line  beginning  at  the 
intersection  of  the  Pee  Dee  River  and  State 
Secondary  Road  1756;  then  southwest  along 
this  road  to  its  intersection  with  Slate 
Secondary  Road  1744;  then  south  along  this 
road  to  its  intersection  with  State  Secondary 
Road  1730;  then  west  along  this  road  to  its 
intersection  with  State  Secondary  Road  1801; 
then  south  along  tliis  road  to  its  intersection 
with  U.S.  Highway  74;  then  west  along  tliis 
highway  to  its  intersection  %vith  the  Anson- 
Union  County  line;  then  south  along  this 
county  line  to  the  North  Carolina-South 
Carolina  State  line:  then  east  along  this  State 
line  to  its  lotersecUon  with  the  Pee  Dee  River, 
then  north  along  this  river  to  the  point  of 
beginning. 
•         •         *         *         • 

Duplin  County.  That  portion  of  the  county 
bounded  by  a  line  l>e^nning  at  the 
intersection  of  the  Sampson-Duplin  County 
line  and  State  Secondary  Road  1335:  then 
east  along  tills  road  to  its  junction  with  State 
Secondary  Road  1301:  then  southeast  along 
this  road  to  its  junction  with  State  Secondary 
Road  1300;  then  east  along  this  road  to  its 
junction  with  State  Secondary  Road  1004: 
then  north  along  this  road  to  its  junction  with 
State  Secondary  Road  1511:  then  northeast 
along  this  road  to  Its  junction  with  State 
Secondary  Road  1306:  then  northeast  along 
this  road  to  its  junction  with  State  Highway 
903;  diea  north  along  this  highway  to  its 
junction  with  the  L«noir-Duplin  County  line: 
then  south  along  this  county  line  to  its 
junction  with  the  Jon^s-Duplin  County  Une: 
then  south  along  this  county  line  to  its 
junction  ividi  the  Onslow-Duplin  County  Une. 
then  south  along  this  county  line  to  the 
Pender-Chiplin  County  Une:  then  west  along 
this  county  Une  to  the  Sampson-DupUn 
County  Une;  then  north  along  this  county  line 
to  the  point  of  t>egimiing. 

Hyde  County.  The  entire  county. 

Lenoir  County.  That  portion  of  the  county 
iMunded  by  a  1^  l>eginning  at  the 
intersection  of  the  DupUn-Lenoir  County  Une 
and  State  Highway  903;  then  north  along  this 
highway  to  its  junction  «vith  State  Highway 
1151:  than  northeast  along  tills  highway  to  its 
junction  widi  State  Highway  55;  then  east 
along  this  highway  to  its  intersection  with 
State  Secondary  Road  1152:  then  north  along 
diis  road  to  its  junction  witii  State  Secondary 
Road  1306;  then  northeast  along  this  road  to 
its  junction  with  SUte  Secondary  Road  1307; 
then  northeast  along  this  road  to  its  junction 
with  Stats  Secondary  Road  1324:  then  east 
along  this  road  to  its  junction  with  U.S. 
Highway  70;  dien  east  along  this  highway  to 
its  junction  with  State  Secondary  Road  1546; 
then  nortii  along  this  road  to  its  junction  widi 
State  Secondary  Road  1545:  then  north  along 
this  toad  to  iU  junction  with  SUte  Secondary 
Road  1944;  then  northwest  along  this  road  to 
its  junction  with  SUte  Secondary  Road  1555: 
then  northeast  along  diis  road  to  iu  junction 
witii  SUto  Route  1001:  dien  east  along  this 
route  to  ite  junction  with  U.S.  Highway  258: 
then  north  along  diia  hl^way  to  IU 
intersection  «vith  dw  Greene-Lenoir  County 
line;  then  east  along  this  county  line  to  tlie 
Pitt-Lenoir  County  Une:  Uien  soudieast  along 
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thia  county  line  to  th*  Cravan-Lenoir  County 
hne;  then  touthwMt  along  thia  county  line  to 
its  Junctioa  with  tha  lonaa-Lanolr  County  Uim; 
than  aoutliweat  along  thia  county  line  to  the 
Duplin-Lenoir  County  line;  then  north  along 
this  county  line  to  the  point  of  beginning. 
*         •         *         •         * 

Richmond  County.  That  portion  of  the 
county  bounded  by  a  hna  beginning  at  the 
function  of  the  Little  River  and  the  Pee  Dee 
River  then  northeast  along  the  Little  River  to 
iU  junction  with  SUte  Secondary  Road  1148; 
then  south  along  this  road  to  its  function  with 
State  Secondary  Road  1151;  then  northeast 
along  this  road  to  its  function  with  North 
CaroUrta  Highway  73;  then  southeast  along 
this  highway  to  its  function  with  U.S. 
Highway  220;  then  south  along  this  highway 
to  iU  function  with  U.S.  Highway  74;  then 
southeast  along  this  highway  to  its  junction 
with  the  Richmond-Scotland  County  hne; 
then  aouth  along  thia  county  line  to  its 
function  with  the  North  Carolina-South 
Carolina  State  line;  then  west  along  this  State 
line  to  its  function  with  the  Pee  Dee  Riven 
then  north  along  this  river  to  the  point  of 
beginning. 

Robeson  County.  That  portion  of  the 
county  bounded  by  a  line  beginning  at  the 
intersection  of  the  Hoke-Robeson  County  line 
and  U.S.  Highway  20;  then  east  and  northeast 
along  this  highway  to  its  intersection  with  the 
Robeson-Bladen  County  line;  then  south 
along  this  county  line  to  ita  function  with  the 
Robeaon-Columbus  County  line:  then  aouth 
along  thia  county  line  to  ita  junction  with  the 
North  Carolina-South  Carolina  State  line; 
then  west  along  thia  State  line  to  ita  function 
with  the  Robeaon-Scotland  County  line;  then 
north  and  weat  along  thia  county  line  to  ita 
function  with  the  Robeaon-Hoke  County  line; 
then  northeast  and  north  along  this  county 
line  to  the  point  of  beginning. 

Sampson  County.  That  portion  of  the 
county  bounded  by  a  line  beginning  at  the 
intersection  of  the  Cumberland-Sampson 
County  line  and  State  Secondary  Road  1006; 
then  east  along  thia  road  to  ita  intersection 
with  State  Secondary  Road  1832;  then 
southeast  along  this  road  to  Its  function  with 
U.S.  Highway  421:  then  south  along  this 
highway  to  its  function  with  State  Highway 
24;  then  east  along  thia  highway  to  ita 
function  writh  U.S.  Highway  701:  then  north 
along  this  highway  to  its  function  with  State 
Highway  403;  then  east  along  this  highway  to 
its  intersection  with  the  Duplin-Sampson 
County  line;  then  south  along  this  county  lina 
to  its  function  with  the  Pender-Sampson 
County  line,  then  west  along  this  county  hne 
to  its  function  with  the  Bladen-Sampson 
County  line;  then  north  along  this  county  line 
to  its  junction  writh  the  Cumberland-Sampson 
County  line;  then  north  along  thia  county  line 
to  the  point  of  beginning. 

Scotland  County.  That  portion  of  the 
county  bounded  by  a  Una  bej^nning  at  the 
faitersection  of  the  Scotland-Richmond 
County  line  and  U.S.  Highway  74;  then 
aoutheaat  along  thia  highway  to  ita  function 
with  State  Secondary  Road  1319;  then 
northaaat  along  thia  road  to  its  function  with 
Sute  Secondary  Road  1324;  then  north  and 
east  along  this  road  to  IU  function  with  State 
Secondary  Road  1412;  then  north  along  this 
road  to  IU  function  with  the  Scotland-Hoke 


Cotinty  line;  then  south  along  this  county  line 
to  its  function  with  the  Scotland-Robeson 
County  line;  then  southwest  along  this  county 
line  to  Its  function  with  the  North  Carolina- 
South  Carolina  State  line:  then  northwest 
along  thia  State  line  to  its  function  with  the 
Richmond-Scotland  County  line:  then  north 
along  this  county  line  to  the  point  of 
beginning. 
•        •        •        •        * 

South  Carolina 

(1)  CenenJJy  infested  areae. 

Union  County.  The  entire  county. 


(1)  Generally  infested  areas. 

•        *        •        •        • 

Mason  County.  That  portion  of  tha  county 
bounded  by  a  line  beginning  at  the 
intersection  of  Texas  Ranch  Road  162  and  the 
Mason-Llano  County  line:  then  south  along 
thij  county  line  to  ita  function  with  the 
Mason-Gillespie  County  line;  then  west  along 
this  county  line  to  its  junction  with  Texaa 
Ranch  Road  783:  then  north  along  this  road  to 
iU  junction  wUh  U.S.  Highway  87;  then 
southeast  along  this  highway  to  ita 
intersection  with  Texas  Ranch  Road  152;  then 
north  along  this  road  to  the  point  of 
beginning. 

Done  in  Washington.  DC  this  1st  day  of 
February  1991. 
laraaa  W.  doaaar. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc  91-2794  Filed  2-«-«l:  8:46  am] 
■UMQ  coot  M1«-S«-ll 


•  CFRPartTS 
(DocfcotNa  90-241] 

Vaiidatod  Bruo«tlosi»-Fra«  State* 

AQENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Affirmation  of  interim  rule. 

•uaniARv:  We  are  afflnning  without 
change  an  interim  rule  that  amended  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  swine  by  adding 
North  Carolina  to  the  list  of  validated 
brucellosis-free  States.  We  have 
determined  that  North  Carolina  meets 
the  criteria  for  classification  as  a 
validated  brucellosis-free  State.  This 
action  relieves  certain  restrictions  on 
moving  breeding  swine  from  North 
Carolina. 

imCTIVC  DA-n:  March  11, 1991. 
FON  PUNTNCR  mfOWMATlON  CONTACTt 

Dr.  Delorias  M.  LenanL  Senior  Staff 
Veterinarian,  Swine  Diseases  Staff.  VS. 
APHIS,  USDA,  Room  736.  Federal 
Building.  6506  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7767. 


•UPfUMDITAIIV  mtomnation: 

Background 

In  an  interim  rule  published  in  the 
Federal  Register  and  effective  October 
17, 1990  (55  FR  41994-41995,  Docket 
Number  90-162],  we  amended  the 
regulations  in  9  CFR  part  78  that 
prescribe  conditions  for  the  interstate ' 
movement  of  cattle,  bison,  and  swine, 
by  adding  North  Carolina  to  the  list  of 
vaUdated  brucellosis-free  States  in 
I  78.43. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
December  17. 1990.  We  did  not  receive 
any  comments.  The  facts  presented  in- 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  Information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  iimovation,  ot  un  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Herd  owners  in  North  Carolina  are 
affected  by  this  action,  which  allows 
breeding  swine  to  be  moved  interstate 
from  North  Carolina  without  being 
tested  for  brucellosis.  Approximately 
1,100  sows  are  tested  aimually  for 
brucellosis,  at  an  average  cost  to  the 
seller  of  $5.00  per  test,  in  order  to  be 
eligible  for  interstate  movement  from 
North  Carolina.  Using  these  niunbers, . 
we  estimate  that  removing  the  testing 
requirement  will  result  in  a  potential 
annual  savings  of  $5,500  for  swine  herd 
owners  in  North  Carolina.  Of  the 
approximately  3.000  swine  herd  owners 
nationwide  who  regularly  ship  breeding 
swine  interstate.  92  regularly  ship 
breeding  swine  interstate  bom  North 
Carolina.  All  of  these  herd  owners 
wotild  be  considered  small  entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
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determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.) 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

List  of  Subjects  in  9  CFR  Part  78 . 

Animal  diseases.  Brucellosis,  Cattle. 
Hogs,  Quarantine,  Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  9  CFR  78.43  that  was 
published  at  55  FR  41994-41995  on 
October  17. 1990. 

Authority:  21  U5.C.  lll-114a-l.  114g.  115. 
117, 120. 121. 123-126. 134b.  134f;  7  CFR  2.17. 
2.51,  and  371.2(d). 

Done  in  Washington.  DC  this  1st  day  of 
February  1991. 

lames  W.  Closser. 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc  91-2797  Filed  2-6-91: 8:45  am) 
MUMQ  coot  M1»-»MI 


9CFRPart78 
(Deckel  90-243] 

Validated  Brucelloaia^ree  SUtes 

AOENCv:  Animal  and  Mant  Health 
Inspection  Service.  USDA. 
action:  Affirmation  of  interim  rule. 


:  We  are  affirming  without 
change  an  interim  rule  that  amended  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  swine  by 
removing  New  Jersey  from  the  list  of 
validated  brucellosis-free  States.  We 
have  determined  that  New  Jersey  does 
not  meet  the  criteria  for  classification  as 
a  vaUdated  brucellosis-free  State.  This 
action  imposes  certain  restrictions  on 
the  interstate  movement  of  breeding 
swine  from  New  Jersey. 
EfFCcnvc  DATC:  March  11. 1991. 

FOM  PURTHen  MFONMATION  contact: 

Dr.  Delorias  M.  Lenard.  Senior  SUiff 
Veterinarian.  Swine  Diseases  Staff!,  VS. 
APHIS,  USDA.  Room  735.  Federal 


Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-7767. 

SUPKEMENTAIIY  mPORMATKNi: 
Background 

In  an  interim  rule  published  in  the 
Federal  Register  and  effective  October 
19, 1990  (55  FR  42353-42354.  Docket 
Number  90-161],  we  amended  the 
regulations  in  9  CFR  part  78  that 
prescribe  conditions  for  the  interstate 
movement  of  cattle,  bison  and  swine,  by 
removing  New  Jersey  from  the  list  of 
validated  brucellosis-free  States  in 
i  78.43. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
December  18. 1990.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Herd  owners  in  New  Jersey  are 
affected  by  this  action.  The  terminatiun 
of  validated  brucellosis-free  status 
means  that  breeding  swine  must  be 
tested  for  brucellosis  prior  to  being 
allowed  to  move  from  New  Jersey. 
Approximately  90  sows  will  be  tested 
for  brucellosis  annually  in  order  to  be 
eligible  for  interstate  movement  from 
New  Jersey  at  an  average  cost  to  the 
seller  of  $4.7Sper  test.  Using  these 
ntmibers,  we  estimate  that  die  testing 
requirement  will  result  in  an 
approximate  cost  of  $427.50  for  swine 
herd  owners  in  New  Jersey.  Of  the 
approximately  3,000  swine  herd  owners 
nationwide  who  regularly  ship  breeding 
swdne  interstate,  20  herds  owners 
regularly  ship  breeding  swine  interstate 
frt>m  New  Jersey.  All  20  herd  owrners 
would  be  considered  small  entities. 


Under  these  circimistances.  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  luider  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  «t 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Brucellosis.  Cattle, 
Hogs.  Quarantine,  Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  9  CFR  78.43  that  was 
published  at  55  FR  42353-42354  on 
October  19. 1990. 

Authority:  21  U.S.C.  lll-114a-l.  114g.  115. 
117. 120. 121. 123-128, 134b.  134f;  7  CFR  2.17, 
2.51.  and  371.2(d). 

Done  in  Washington.  DC  this  Ist  day  of 
February  1991. 
James  W.  Glosaer, 

Administrator.  Animal  and  Plant  Health 
Inspection  Sen  ice. 

[FR  Doc.  91-2798  Filed  2-6-91:  845  amf 
BILUNQ  CODE  S410-34-lt 


9  CFR  Part  78 

(Docket  Ne.  M-24C] 

Brucellosis  in  Cattle;  State  and  Area 
ClassHicatlons 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule. 


We  are  affirming  without 
change  an  interim  rule  that  amended  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  Arkansas 
from  Class  B  to  Class  A.  We  have 
determined  that  Arkansas  meets  the 
standards  for  Class  A  status.  This  action 
relieves  certain  restrictions  on  the 
interstate  movement  of  cattle  from 
Arkansas. 
EFFECnva  DATS:  March  11. 1991. 
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kTMM  contact: 
Dr.  lolm  D.  Kopec  Senior  StafF 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff.  VS.  APHIS,  USDA. 
room  729,  Federal  Building.  0506  Belcrest 
Road.  Hyattsville.  MD  20782,  (301)  436- 
6M8. 

TARV  MPOMflATlOW 


Background 

In  an  interim  rule  effective  October  19, 
199a  and  published  in  the  Federal 
ReiMar  on  October  25, 1990  (56  FR 
42964-I2950,  Docket  Number  90-210), 
we  amended  the  regulations  in  9  CFR 
part  78  that  fvovide  a  system  for 
classifying  States  or  portions  of  States 
accortUng  to  the  rate  of  brucella 
infection  present  and  the  general 
effectiveness  of  a  brucellosis  control 
and  eradication  program.  We  removed 
Arkansas  from  the  list  of  tllass  B  States 
in  I  78.41(c)  and  added  it  to  the  list  of 
Qass  A  States  in  (  78.41(b). 

Conmients  on  the  interim  rule  were 
required  to  be  received  on  or  before 
DMember  24. 1990.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

Executtva  Order  12291  and  Regulatory 
FlMdUIityAct 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "malor  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million,  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  OfRce  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  status  of 
Arkansas  from  Class  B  to  Class  A 
reduces  certain  testing  and  other 
requirements  governing  the  interstate 
movement  of  cattle  bom  Aricansas. 
However,  cattle  from  certified 
brucellosis-free  herds  moving  interstate 
are  not  affected  by  this  change. 

The  principal  group  affected  would  be 
the  owners  of  noncertified  herds  in 


Arkansas  not  known  to  be  affected  with 
brucellosis  who  seek  to  sell  cattle. 

There  are  an  estimated  34,000  herds  in 
Arkansas,  most  of  which  are  owned  by 
small  entities  that  potentially  would  be 
affected  by  this  rule.  During  fiscal  year 
1989  Ariiansas  tested  226.394  eligible 
cattle  at  saleyards.  We  estimate  that 
approximately  12  percent  of  this  testing 
was  done  to  qualify  cattle  for  interstate 
movement  for  purposes  other  than 
slaughter.  This  testing  costs 
approximately  $3.50  per  head.  Since 
herd  sizes  vary,  larger  herds  will 
accumulate  more  savings  than  smaller 
herds.  Also,  not  cdl  herd  owners  will 
choose  to  market  their  cattle  in  a  way 
that  accrues  these  cost  savings.  The 
overall  effect  of  this  rule  on  small 
entities  should  be  to  provide  very  small 
economic  benefit. 

Therefore,  we  believe  that  changing 
Arkansas'  brucellosis  status  will  not 
significantly  affect  market  patterns,  and 
will  not  have  a  significant  economic 
impact  on  the  small  entities  affected  by 
this  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  act  of  1980  (44  U.S.a  3501  et 
aeq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Brucellosis,  Cattle, 
Hogs,  Quarantine,  Transportation. 

PART  78-BRUCELLOSI8 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  9  CFR  78.41  (a)  and  (b) 
that  was  published  at  55  FR  42954-42956 
on  October  25, 1990. 

Authority:  21  U.S.C  111— 114*-1. 114g.  US. 
117. 12a  121, 12»-128. 134b,  134f,  7  CFR  2.17, 
2.51,  and  STl^d). 


Done  in  Washington.  DC  this  1st  day  of 
February  1991. 
lantM  W.  Glosif. 

AdministTOtor,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  91-2799  Piled  2-»-ei:  8:45  am] 
HtUM  COM  *4ie-a4-ii 


SECURITIES  AND  EXCHANGE 
COMMISSIOM 


17CFRPart211 

(niisissMa«Aa901 

Staff  Accounting  Bultotin  No.  90 

AQCNCV:  Securities  and  Exchange 

Commission. 

action:  Publication  of  staff  accounting 

bulletin. 

summary:  The  Commission  has 
authorized  the  staff  to  publish  this  staff 
accounting  bulletin  which  sets  forth  staff 
interpretations  on  various  matters 
relating  to  Laventhol  &  Horwath 
("L&H").  a  public  accounting  firm,  which 
filed  for  bankruptcy  on  November  21. 
1990  and  ceased  to  perform  audit  and 
accounting  services.  These 
interpretations  are  intended  to  provide 
guidance  as  to  the  disclosure  to  be 
provided  by,  and  the  relief  to  be  granted 
to,  registrants  who  are  former  clients  of 
L&H.  As  a  result  of  lAHs  actions,  a 
number  of  public  reporting  audit  clients 
will  be  unable  to  file  a  manually  signed 
audit  report  pursuant  to  Rule  2-02  of 
Regulation  S-X  and,  in  connection  with 
registered  public  securities  offerings,  a 
manually  signed  accountants'  consent 
pursuant  to  section  7  of  the  Securities 
Act  of  1933  and  Rule  436  of  Regulation  C 
thereimder. 

DATCS:  January  31, 1991. 
FOn  FUNTHCII  mFORMATION  CONTACT: 
Teresa  E.  lannaconl,  Division  of 
Corporation  Finance  (202-272-2553); 
John  M.  Riley.  Office  of  the  Chief 
Accountant  (202-272-2130);  or  Lawrence 
A.  Friend,  Division  of  Investment 
Management  (202-272-7716),  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW..  Washington,  DC  20549. 
tUPPLUMNTARV  INFORMATION:  The 
Commission  has  authorized  the  staff  to 
issue  this  staff  accounting  bulletin 
setting  forth  interpretations  and 
practices  to  be  followed  by  the  Division 
of  Corporation  Finance,  the  Office  of  the 
Chief  Accountant  and,  the  Division  of 
Investment  Management  in 
administering  the  disclosure 
requirements  of  the  Federal  Securities 
laws  with  respect  to  registrants  who  are 
former  clients  of  Laventhol  &  Horwath, 
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a  public  accounting  firm  that  filed  a 
bankruptcy  petition  on  November  21, 
1990,  and  ceased  to  perform  audit  and 
accounting  services. 

Dated:  January  31, 1991. 
M  atgant  H.  McFariand 

Deputy  Secretary. 

PART  21 1-(  AMENDED] 

Accordingly,  part  211  of  title  17  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  Staff  Accounting  Bulletin  No. 
90  to  the  table  found  in  subpart  B. 

Staff  AcGoundng  Bulletin  No.  90 

The  staff  hereby  adds  section  L  to 
Topic  1  of  the  staff  accounting  bulletin 
series.  Topic  l-L  indicates  the 
disclosiue  to  be  made  and  relief  that 
may  be  sought  by  registrants  who  are 
former  clients  of  Laventhol  &  Horwath. 
a  public  accounting  firm,  which  filed  a 
bankruptcy  petition  on  November  21, 
1990 

L  Specific  Matters  Relating  to  the 
Bankruptcy  of  an  Accounting  Finn 
Which  Had  Public  Company  Clients 

Facts:  On  November  21, 1990, 
Laventhol  &  Horwath  ("L&H"),  a 
certified  public  accounting  firm 
organized  under  Pennsylvania  law  in  the 
form  of  a  general  partnership,  filed  in 
the  United  States  Bankruptcy  Court. 
Southern  District  of  New  York,  a 
bankruptcy  petition  under  Chapter  11  of 
the  United  States  Code  (the  "Bankruptcy 
Code").  The  firm  no  longer  employs  any 
certified  public  accountants  and  has 
stopped  performing  any  audit  and 
accounting  services.  As  a  result  of  these 
actions,  L&H  is  unable  to  manually  sign 
the  audit  report  required  to  be  included 
in  filings  with  the  Commission.  Further, 
L&H.  since  that  date,  no  longer  performs 
the  subsequent  events  audit  procedures 
normally  undertaken  in  connection  with 
reissuance  of  an  auditor's  report  and 
execution  of  an  accountant's  consent 
required  by  section  7  of  the  Securities 
Act  of  1933  ("Securities  Act ")  and  Rule 
436  of  Regulation  C  thereunder. 

Question  1:  What  disclosure  should  a 
registrant  provide  in  registratron 
statements  under  the  Securities  Act  of 
1933  that  contain  an  L&H  audit  report? 
In  what  documents  must  such  disclosure 
appear? 

Response  1.  General  Statement- 
Although  the  responsibility  for  full  and 
complete  disclosure  of  the  material  facts 
concerning  an  issuer,  and  the  contents 
of  the  disclosure,  will  be  the 
responsibility  of  each  issuer,  the  staff 
will  be  available  to  answer  inquiries 
regarding  other  registrants  who  have 
addressed  these  matters,  and  the  staff 
intends  to  make  public  as  a  supplement 


to  this  Bulletin,  responses  to  such 
inquiries.  Further,  while  the  exact 
content  of  the  disclosure  may  vary 
depending  on  facts  and  circumstances 
applicable  to  each  of  the  firm's  former 
public  comptmy  audit  clients,  the 
following  is  intended  to  provide 
companies  guidance  in  meeting  their 
disclosure  obligations  under  the  federal 
securities  laws. 

Response  2.  Registration  Statements 
and  Post-Effective  Amendments  which 
Became  Effective  Prior  to  November  21, 
1990.  the  Date  LaH  Filed  its  Bankruptcy 
Petition  and  Contain  Both  an  LS-H  Audit 
Report  [Physically  or  Through 
Incorporation  by  Reference)  For  the 
Most  Recent  Fiscal  Year  and  Consent- 
The  top  margin  of  the  front  page  of  the 
latest  dated  prospectus  or  supplement  to 
be  used  in  connection  with  a  securities 
offering  should  prominently  set  forth 
summary  disclosure  to  investors 
concerning  the  L&H  bankruptcy  and  its 
effect  on  investors  ("summary 
disclosure").  The  summary  disclosure  on 
the  cover  page  shotdd  be  clearly 
highlighted  and  set  off  from  other 
disclosure  contained  on  such  page.  For 
example,  the  summary  disclosure  may 
be  printed  within  a  distinctive  border. 
Where  the  prospectus  is  subsequently 
reprinted,  this  summary  disclosure  also 
should  be  set  forth  (1)  in  the 
presentation  of  siunmary  financial 
information  in  the  prospectus;  (2)  on  the 
L&H  audit  report  page;  and  (3)  where  the 
registration  statement  permits  financial 
statements  to  be  incorporated  by 
reference,  in  the  prospectus  section 
incorporating  the  financial  statements 
covered  by  die  L&H  audit  report 

The  summary  should  advise  investors 
of  L&H's  bankruptcy  on  November  21, 
1990,  and  its  discontinuance  of  audit  and 
accounting  services.  As  part  of  the 
simunary  registrants  also  should 
consider  advising  investors  of  the  effect 
of  the  bankruptcy  filing  on  investors' 
rights  to  sue  and  recover  damages  from 
L&H  for  material  misstatements  or 
omissions,  if  any,  in  the  registration 
statement  and  prospectus,  including  the 
financial  statements.  Consideration  also 
should  be  given  to  including  a  cro8.> 
reference  in  the  summary  to  a 
discussion  of  the  L&H  bankruptcy  filing 
and  its  effect  on  investors. 

Consideration  should  be  given  to 
addressing  the  matters  outlined  below  in 
the  discussion  of  the  L&H  bankruptcy. 
This  discussion  may  be  set  forth  in  a 
supplement  to  a  prospectus  already  in 
use. 

1.  The  fact  of  the  L&H  bankruptcy,  the 
withdrawal  of  substantially  all  the 
partners,  and  the  consequent 
discontinuance  of  L&H's  audit  and 
accounting  services; 


2.  The  effect  of  the  L&H  bankruptcy 
on  investors'  rights  of  action,  if  any, 
against  L&H,  including  the  potential  fnr 
claims  to  be  barred  under  the 
Bankruptcy  Code  regardless  of  the 
merits; 

3.  The  bankruptcy  court's  jurisdiction 
over  investors'  legal  actions,  if  any, 
against  L&H  and  the  requirements  to  file 
claims  within  a  specified  time  period: 

4.  Ranking  of  investors'  claims,  if  any, 
under  the  Bankruptcy  Code:  and 

5.  The  liabiUty,  if  any,  of  individual 
general  partners  to  investors,  as  well  as 
any  limitations  on  such  liability  due  to 
bankruptcy  or  other  equitable  laws,  and 
Pennsylvania  general  partnership  law. 

Response  3.  Registration  Statements 
and  Post-Effective  Amendments  Filed 
Prior  to  November  21. 1990,  the  Date  of 
the  LSrH  Bankruptcy  Filing.  Which 
Become  Effective  After  November  21, 
1990  and  Contain  Both  an  LS-H  Audit 
Report  (Physically  or  Through 
Incorporation  by  Reference)  for  the 
Most  Recent  Fiscal  Year  and  Consent 
The  top  margin  of  the  bonX  page  of  the 
prospectus  should  prominently  set  forth 
summary  disclosure  to  investors 
concerning  the  L&H  bankruptcy  and  its 
effect  on  investors  ("summary 
disclosure").  The  summary  disclosure  on 
the  cover  page  should  be  clearly 
highlighted  and  set  off  from  other 
disclosure  contained  on  such  page.  For 
example,  the  summary  disclosure  may 
be  printed  within  a  distinctive  border. 
The  summary  disclosure  also  should  be 
set  forth  (1)  in  the  presentation  of 
summary  financial  information  in  the 
prospectus;  (2)  on  the  L&H  audit  report 
page:  and  (3)  where  the  registration 
statement  permits  financial  statements 
to  be  incorporated  by  reference,  in  the 
prospectus  section  incorporating  the 
financial  statements  covered  by  the  L&H 
audit  report  ff  the  prospectus  is 
subsequently  updated  by  means  of  a 
supplement  the  summary  disclosure 
should  be  set  forth  on  the  top  margin  of 
the  latest  dated  supplement 

The  summary  should  advise  investors 
of  L&H's  bankruptcy  on  November  21. 
1990,  and  its  discontinuance  of  audit  and 
accounting  services.  The  siunmary  also 
should  advise  of  the  effect  of  the 
bankruptcy  filing  on  investors'  rights  to 
sue  and  recover  damages  from  L&H  for 
material  misstatements  or  omissions,  if 
any,  in  the  registration  statement  and 
prospectus,  including  the  financial 
statements.  The  summary  should  cross 
reference  to  a  discussion  of  the  L&H 
bankruptcy  filing  and  its  effect  on 
investors. 

The  discussion  of  the  L&H  bankruptcy 
should  include  the  matters  listed  below: 
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1.  Tha  fact  of  the  LAH  bankniptqr.  the 
withdrawal  of  tubatantially  all  tha 
partnen,  and  tfaa  oofuaquant 
diacontinuanoa  of  LUfa  aadit  and 
accounting  MTvioea; 

2.  Nonperformanca  of  subsequent 
events  audit  procedures  subsequent  to 
the  data  of  the  LAH  consent: 

S.  Tha  affect  of  the  LftH  bankruptcy 
on  investors'  rights  of  action,  if  any. 
against  LAH.  inchiding  the  potential  for 
claims  to  be  barred  under  the 
Bankruptcy  Code  regardless  of  the 
merits; 

4.  Hie  banknq)tcy  court's  Jurisdiction 
over  investors'  legal  actions,  if  any, 
against  LAH  and  the  requirements  to  file 
claims  within  a  spediied  time  period; 

5.  Ranking  of  investors'  claims,  if  any, 
under  the  Bankruptcy  Code;  and 

6.  The  liability,  if  any,  of  individual 
general  partners  to  investors,  as  weU  aa 
any  limitations  on  such  liabiUty  due  to 
bankruptcy  or  other  equitable  laws,  and 
Pennsylvania  general  partnoahip  law. 

Retponse  4.  Registration  Statementt 
and  Ihietr^fectiva  Amendments 
Updating  Financial  Statements  Filed 
Aftv  November  21. 1990,  the  Date  of  the 
LSH  Bankruptcy  Filing,  that  Contain  a 
Copy  of  an  LErH  Audit  Report 
(ntysically  or  Through  Incorporation  by 
Reference)  for  the  Most  Recent  Fiscal 
Year  Tha  top  margin  of  tha  front  page  of 
the  prospectus  should  pnxninently  set 
forth  summary  diaclosure  to  investors 
coDcvning  the  LAH  bankruptcy  and  its 
effect  on  investors  ("summary 
disckMura").  Tha  summary  disclosure  on 
the  cover  page  should  be  clearly 
highlighted  and  sat  off  from  other 
disclosure  contained  on  such  page.  For 
example,  tha  summary  disdoaura  may 
be  printed  within  a  diatinctiva  border. 
The  summary  disclosure  also  should  be 
set  fbrUi  (1)  hi  the  presentation  of 
sammary  financial  information  in  tha 
prospectus;  (2)  on  the  LAH  audit  report 
page;  and  (3)  where  the  registration 
statement  permits  financial  statements 
to  be  incorporated  by  reference,  in  the 
prospectus  section  incorporating  the 
financial  statements  covered  by  the  LAH 
audit  report  ff  the  prospectus  is 
subsequently  updated  by  means  of  a 
supplement,  the  summary  disclosure 
should  be  set  forth  on  the  top  margin  of 
the  latest  dated  supplement 

Hie  sammary  should  advise  investors 
of  LAM'S  bankruptcy  on  November  21. 
1900.  and  its  discontinuance  of  audit  and 
accounting  services.  Hte  summary  also 
should  advise  fanrestors  of  the  effiect  of 
the  bankruptcy  filing  on  investon'  rights 
to  sue  and  recover  damages  from  LAH 
for  material  misstatements  or  omissions, 
if  any,  in  the  registration  statement  and 
prospectus,  including  the  financial 
statements.  Further,  the  smunary  shook! 


advise  tfiat  LAH  has  not  consented  to 
the  use  of  its  audit  report  and  ^ 
consequent  limitations  on  investors' 
ri^ts  to  sue  LAH  under  section  11  of  the 
Securities  Act  for  false  and  misleading 
financial  statements,  if  any,  and  the 
effect  if  any,  of  the  lack  of  an  LAH 
consent  on  the  due  diligence  defense  of 
directora  and  officera.  The  summary 
should  cross  reference  to  a  discussion  of 
the  LAH  bankruptcy  filing  and  its  effect 
on  investors. 

The  discussion  of  the  LAH  bankruptcy 
should  include  the  matters  listed  below: 

1.  The  fact  of  the  LAH  bankruptcy,  the 
withdrawal  of  substantially  all  the 
partners,  and  the  consequent 
discontinuance  of  LAH's  audit  and 
accounting  services; 

2.  Limitations  on  investon'  rights  to 
sue  LAH  under  section  11  of  the 
Securities  Act  and  the  effect  if  any,  of 
the  lack  of  an  LAH  consent  on  the  due 
diligence  defense  of  directora  and 
officers; 

3.  Nonperformance  of  subsequent 
events  audit  procedures  subsequent  to 
the  date  of  the  LAH  audit  rapoit; 

4.  The  effect  of  the  LAH  bankruptcy 
on  investon'  rights  of  action,  if  any, 
against  LAH,  taicluding  the  potential  for 
claims  to  be  barred  unider  the 
Bankruptcy  Code  regardless  of  the 
merits; 

5.  The  bankruptcy  court's  furisdiction 
over  investon'  legal  actions,  if  any, 
against  LAH  and  the  requirements  to  file 
claims  within  a  specified  time  period; 

6.  Ranking  of  investon'  claims,  if  any, 
under  the  bankruptcy  code;  and 

7.  The  hability,  if  any,  of  individual 
general  partnen  to  investors,  as  well  as 
any  limitations  on  such  liability  due  to 
bankruptcy  or  other  equitable  laws,  and 
Pennsylvania  general  partnership  law. 

Response  5.  Registration  Statements. 
Post-Effective  Amendments  and 
Prospectuses  Where  LSH  is  not  the 
Accountant  for  the  Most  Recent  Fiscal 
Year  Ended,  but  Has  Audited  One  or 
More  (^  the  Prior  Fiscal  Yearr.  In  the 
presentation  of  summary  financial 
infbrmatioo  in  die  prospectus,  on  the 
LAH  audit  report,  and  when  the 
registration  statement  permita  financial 
statements  to  be  incorporated  by 
reference,  in  the  prospectus  section 
incorporating  the  financial  statements 
covered  by  the  LAH  audit  report  there 
should  be  prominently  set  forth 
summary  diaclosure  advising  investon 
of  LAH's  bankruptcy  on  November  21, 
1990,  and  its  discontinuance  of  audit  and 
accounting  services.  The  summary  also 
should  advise  of  the  effect  of  the 
bankruptcy  filing  on  investon'  legal 
rights  to  sua  and  recover  damages  from 
LAH  for  material  misstatements  or 
omissions,  if  any,  in  the  registration 


statement  and  prospectus,  including  the 
financial  statements.  Where  LAH  has 
not  consented  to  the  use  of  its  audit 
report,  the  summary  should  advise  of 
the  limitations  on  invasion'  rights  to  sue 
LAH  under  section  11  of  the  Securities 
Act  for  false  and  misleading  financial 
statements,  if  any,  and  the  effect  if  any. 
of  the  lack  of  an  LAH  consent  on  the  due 
diligence  defense  of  directon  and 
offlcen. 

With  respect  to  registration 
statements  and  post-effective 
amendments  that  became  effective  prior 
to  November  21, 1990  and  contain  an 
LAH  audit  report  for  one  or  more  prior 
fiscal  years,  the  summary  disclosure 
should  be  set  froth  on  the  top  margin  of 
the  front  page  of  the  latest  dated 
prospectus  or  supplement  Where  the 
prospectus  is  subsequently  reprinted, 
the  summary  disclosure  also  should  be 
included  in  the  presentation  of  summary 
financial  information,  on  the  LAH  audit 
report  and  where  the  registration 
statement  permits  financial  statements 
to  be  incorporated  by  reference,  in  the 
prospectus  section  incorporating  the 
financial  statements  covered  by  the  LAH 
audit  report. 

Question  2r  What  disclosure  should  a 
registrant  provide  in  filings  under  die  - 
Securities  Exchange  Act  of  1934  that 
contain  an  LAH  audit  report?  In  what 
documents  must  such  disclosure  appearf 

Response  1.  General  Statement' 
Although  the  responsibility  for  full  and 
complete  discloaure  of  the  material  facta 
concerning  an  issuer,  and  the  contents 
of  die  disclosure,  will  be  the 
responsibility  of  each  issuer,  the  staff 
will  be  available  to  answer  inquiries 
regarding  other  registrants  who  have 
atklrassMl  these  matters,  and  the  staff 
intenda  to  make  public  as  a  supplement 
to  this  Bulletin,  responses  to  such 
biquiriea.  Further,  while  the  exact 
content  of  the  disclosure  may  vary 
depoiding  on  facts  and  circumstances, 
applicable  to  each  of  the  firm's  former 
public  company  audit  clients,  the 
following  is  intended  to  provide 
companies  guidance  in  meeting  their 
disclosure  abligations  under  die  fisderal 
securities  laws. 

Response  2.  Item  4  to  a  Current 
Report  on  Form  8-K'  Item  9  to  an 
Annual  Report  on  Form  lO-K  and  Item  0 
of  Schedule  14A:  All  registrants  subfect 
to  the  reporting  requirements  of  section 
13(a)  or  section  15(d)  and  required  to  file 
an  Item  4  to  Form  8-IC,  should  include  in 
response  to  Item  304(a)(l)(i)  of 
Regulation  S-K  disclosure  of  the  LAH 
bankruptcy,  the  withdrawal  of 
substantial^  all  LAH's  general  partnen 
and  the  firm's  cassation  of  audit  and 
accounting  services.  Kmilar  disclosure 
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also  should  be  provided,  purauant  to 
Instruction  1  to  Item  304,  in  response  to 
Item  9  of  Schedule  14A  and,  unless 
"previously  reported"  (as  that  term  is 
defined  in  Rule  12b-2  under  the 
Exchange  Act),  in  response  to  Item  9  of 
Form  10-K. 

Responses.  Transactional  Documents 
Filed  Subsequent  to  November  21, 1990 
(the  Date  L&H  Filed  its  Bankruptcy 
Petition)  that  Contain  an  L&H  Audit 
Report.  Transactional  documents  [e.g., 
proxy  statements  including  financial 
statements  required  by  Item  13  or  Item 
14  to  Schedule  14A)  containing  an  LAH 
audit  report  filed  under  the  Exchange 
Act  after  November  21, 1990  should 
contain  prominent  disclosure  advising 
investon  of  LAH's  bankruptcy  on 
November  21. 1990,  and  its 
discontinuance  of  audit  and  accounting 
services.  The  disclosure  also  should 
advise  investon  of  the  effect  of  the 
bankruptcy  filing  on  investon'  rights  to 
sue  and  recover  damages  fit>m  LAH  for 
material  misstatements  or  omissions,  if 
any,  in  the  documents  filed,  including 
the  financial  statements.  The  disclosure 
should  be  set  forth  on  the  page  of  the 
LAH  audit  report  and  in  the  section  of 
the  document  that  incorporates  by 
reference  the  company's  financial 
statements  covered  by  the  L&H  audit 
report 

Response  4.  Annual  Reports  on  Form 
N-SAR:  Investment  companies  filing 
reports  on  Form  N-SAR  should  report 
LAHa  bankruptcy,  the  withdrawal  of 
substantially  all  LAH's  general  partnen 
and  the  firm's  cessation  of  audit  and 
accounting  services  on  their  next 
regularly  filed  N-SAR. 
'   Qiuestion  3:  Prior  to  filing  for 
bankruptcy  on  November  21, 1990.  LAH 
may  not  have  completed  its  audit  and 
issued  its  audit  report  with  respect  to 
clients  with  fiscal  year  ends  between 
August  31  and  November  30, 1990. 
Because  these  former  LAH  audit  clients 
will  have  to  engage  a  new  independent 
accounting  firm,  tfiere  may  be 
insufficient  time  before  the  filing 
deadline  for  the  new  accountants  to 
complete  their  engagement  and  sign  the 
audit  report  required  to  be  included  in 
Commission  filings.  These  filings  would 
include  annual  reports  on  Form  10-K. 
Rule  14a-a  annual  reports,  Item  7  Form 
8-K  currant  reports.  Item  77  Form  N- 
SARs,  as  well  as  post-effective 
amendments  updating  financial 
information  under  the  Securities  Act 
Will  the  staff  grant  relief  where  LAH's 
bankruptcy  precludes  the  timely  filing  of 
audited  financial  statements? 

Response  1:  Generally,  filings  must 
comply  with  the  audited  financial 
•statement  requirements  prescribed  by  - 


the  appUcable  Securities  Act  or 
Exchange  Act  form  (usually  three  yean). 

However,  the  staff  will  grant 
registrant  submissions  to  substitute 
temporarily  unaudited  financial 
statements  for  the  most  recent  fiscal 
year  imder  Rule  3-13  of  Regulation  &-X 
due  to  a  company's  inability  to  file 
timely  audited  financial  statements  and 
the  independent  accountant's  audit 
report  where  the  company  represents 
that  solely  by  reason  of  the  LAH 
bankruptcy  and  cessation  of  audit  and 
accounting  services,  the  company  was 
unable  to  timely  file  the  audited 
financial  statements  and  audit  report 
without  unreasonable  effort  or  expense. 
As  part  of  the  submission,  a  company 
must  undertake  to  file  the  report  timely 
with  unaudited  year  end  financials  and 
to  file  the  required  audited  financial 
statements  and  audit  report  on  or  before 
the  date  specified  in  the  request  but  no 
later  than  March  31, 1991.  If  a  company 
or  its  agent  deliven  the  document 
containing  unaudited  financial 
statements  to  investon  for  any  reason,  a 
company  also  must  undertake  to  deliver 
the  audited  financial  statements  and 
related  financial  infcMination  if  such 
audited  financial  statements  and  related 
financial  information  differ  materially 
frxim  the  information  previously 
furnished. 

In  any  document  in  which  tmaudited 
financial  statements  are  included  for  the 
latest  fiscal  year  punuant  to  staff  action 
under  Rule  3-13  of  Regulation  S-X,  the 
registrant  should  disclose  at  the 
banning  of  the  unaudited  financial 
statements  for  such  period  that  the 
audited  financial  statements  for  the 
latest  fiscal  year  are  not  currently 
available,  and  will  be  filed  by 
amendment  no  later  than  Mcuch  31, 
1991. 

Submissions  for  additional  extensions 
of  time  will  be  considered  where  the 
audit  caimot  be  reasonably  completed 
within  the  time  period  specified  in  the 
initial  request 

Submissions  by  companies  should  be 
directed  to  Teresa  E  lannaconi.  Deputy 
Chief  Accountant  Division  of 
Corporation  Finance,  or,  with  respect  to 
investment  companies,  Lawrence  A. 
Friend.  Chief  Accountant  Division  of 
Investment  Management  Securities  and 
Exchange  Commission,  450  5th  Street 
NW.,  Washington  DC  20549. 

Response  2.  Annual  Reports  on  Form 
10-K  or  Form  20-F.  Where  it  is 
impractical  to  obtain  tha  required 
audited  financial  statements  to  permit 
timely  filing  of  Annual  Reports  on  Form 
10-K  or  Form  20-F,  the  staff  will  permit 
the  financial  statements  for  the  most 
recent  fiscal  year  to  be  filed  on  an 


unaudited  basis,  but  not  beyond  March 
31, 1991,  provided  that  unaudited 
financial  statements  are  filed  by  the  due 
date  of  .the  Form  10-K  or  Form  20-F  and 
the  audited  financial  statements  and 
audit  report  for  at  least  the  most  recent 
iKal  year  ended  are  filed  as  soon  as 
obtained  but  not  later  than  the  period 
specified  in  the  staff's  response. 

Response  3.  Annual  Reports  on  Form 
N-SAR:  The  Division  of  Investment 
Management  will  grant  similar  relief  for 
investment  companies  filing  annual 
reports  on  Form  N-SAR  for  fiscal  yean 
ending  between  August  31, 1990  and 
November  30, 1990. 

Response  4.  Securities  Act  Section 
10(a)(3)  Post-Effective  Amendments: 
Where  it  is  impractical  to  obtain  the 
required  audited  financial  statements  to 
permit  timely  updating  under  section 
10(a)(3),  the  staff  will  permit  the 
financial  statements  for  the  most  recent 
fiscal  year  end  to  be  updated  on  an 
unaudited  basis,  provided  that  (1)  the 
audited  financial  statements  and  related 
audit  report  are  filed  not  later  than  the 
extendeid  period  for  amending  the 
issuer's  Form  10-K  or  Form  20-F  granted 
under  the  Rule  3-13  submissioit  and  in 
no  event  beyond  March  31, 1991:  and  (2) 
the  unaudited  financial  statements  for 
the  latest  fiscal  year  contained  in  the 
post-effective  amendment  are  timely 
filed. 

Resource  S.  Post-Effective 
Amendments  Required  by  the  Guide  5 
Undertakings:  Where  it  is  impractical  to 
obtain  the  required  audited  financial 
statements  of  acquired  properties  to 
permit  timely  updates  under  the  Guide  5 
undertakings,  the  staff  will  permit  the 
financial  statements  to  be  temporarily 
updated  on  an  unaudited  basis, 
provided  that  (1)  the  audited  financial 
statements  and  related  audit  report  are 
filed  not  later  than  March  31, 1991;  and 
(2)  the  Guide  5  information  including  the 
unaudited  financial  statements  are 
timely  filed. 

Response  8.  Automatically  Effective 
Registration  Statements:  New 
registration  statements  that  become 
effective  automatically  under  the 
Committee's  rules  and  regulations  will 
be  permitted  to  go  effective  on  the  same 
basis  as  post-effective  amendments 
discussed  above  in  Response  4,  that  is 
initially  with  unaudited  financial 
statements  for  the  latest  fiscal  year, 
amended  to  include  audited  statements 
not  later  than  the  extended  period  for 
amending  the  registrant's  Form  10-K  or 
Form  20-F  granted  under  the  Rule  3-13 
submission.  Non-reporting  companies 
would  be  treated  in  the  same  maimer 
provided  that  the  registration  statement 
is  amended  to  include  audited 
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•talcBMiitt  not  laltr  Umb  Marcfa  SI, 
1091. 

ThsM  flUagi  iaehidc  wnployt  bandit 
pbni  (Ganstal  Instracttoo  D  to  Fonn  fr- 
8).  dhrfcknd  rdnvMtiiMnt  plans  (Ganaral 
bwtraction  III  to  Poem  S-S  and  Fora  ^ 
3).  and  ooa  bank  or  SAL  holding 
company  taorgudsatloas  (Ganaral 
Instnictiao  C  to  Fonn  8-4i 

Rmpanu  7.  Pott-EffactivB 
Amendamnia  PihdPunuant  to  Rule  488 
of  RagalatioB  Q  Thase  amendments  will 
bw  pcvmittad  to  baooma  e£EKtiva  on  tha 
■ama  baaia  as  poat-afiactiva 
amendments  discussed  in  Response  4 
above,  that  Is  initially  with  nnaudited 
financial  statements  for  fiscal  years 
ended  between  Augost  SI  and 
November  SO,  IMO,  amsnded  not  later 
than  March  31. 1001  to  include  eudited 
financial  statemmts. 

RaspoitM  8.  Annual  RBporU  to 
Shanholden:  Widi  respect  to  the 
annual  rqwrt  famished  to 
securityholders  pursuant  to  Role  14a-S 
of  the  proxy  rules,  unaudited  financial 
statements  would  ba  acceptable  for  the 
most  recent  fiscal  year  for  solicitations 
oorairring  during  any  extended  pwiod 
for  smsTuting  the  issuer's  Foim  lO-K  or 
Fonn  N-SAR  granted  by  die  staff  under 
Rule  3-13  (see  Responses  I  and  3 
above). 

RB$p(ais»  A  Eligibility  to  U$e  Forma 
S-2.  S-3,  F-2  and  P-3:  Where  the  staff 
grants  a  Rule  3-13  submisston  permitting 
a  registrant  to  substitute  tempcmuily 
unaudited  financial  statements  for 
audited  flnandab  in  an  issmr's  Form 
10-K  or  Form  20-F.  such  registrant  will 
be  deemed  to  have  timely  filed  fov 
purposes  of  qualifying  for  the  use  of 
registration  statements  on  Forms  S-2,  S- 
3,  F-2  and  F-3,  provided  it  complies  with 
ths  terms  of  the  Rule  3-13  reliel  No 
additional  waiver  request  will  ba 
laquired. 

nesponae  10.  CompUatica  with  Rule 
144(c).  Rule  144A(dh  Rule  282(f)  of 
Regulation  A  and  Rule  902(h)  of 
adulation  D:  Where  the  staff  grants  a 
Rme  3-13  submission  permitting  a 
registrant  to  substitato  temporerily 
unaudited  financial  statements  for 
audited  finandals  in  an  issuer's 
Exdiange  Act  reports,  such  registrant 
will  be  deemed  to  be  current  in  ita 
Rxdienge  Act  filfaigs  for  st  least  the 
axtended  period  and  ouy  so  faidicato  on 
the  cover  page  of  ita  Form  lO-K.  Form 
20-F  and,  provided  diet  die  company 
compUas  wldi  die  terms  of  die  Rule  S-IS 
reliet  snbeeqaendy  filed  Forms  10-Q. 

With  rsepact  to  a  reporting  oonmany's 
conplianco  with  die  Informational 
requirementa  of  dieee  ndes.  unauditod 
financial  statamento  woold  be 
aooeptaUe  far  dw  Boet  recent  fiscal 
year  for  purpoees  of  sattsfiring  soch 


requirementa  with  respect  to  offers  or 
sates  oocuiTing  daring  any  extended 
period  for  anisiiding  die  issuer's  Fixra 
10-K  or  Form  20-F  panted  by  die  staff 
under  Rate  S-IS  (see  Reeponse  2  above). 

Qaaation  4:  Is  an  issuer  wfaoea 
financial  statamento  are  audited.  In 
whole  or  in  part  by  L&H,  precluded 
bam  registering  securities  transactions 
under  the  Securities  Act  or  updating  an 
existing  registration  statement  because 
of  die  inability  to  obtain  an  LAH 
consent? 

Reaptxtaer.  Most  issuers  will  not  be 
precluded  finm  registering  transactions 
under  the  Securities  Act  or  updating  an 
existing  registration  statement  due  to 
the  inaUlity  to  file  an  L&H  consent 
unless  the  registrant  has  engaged  a  new 
auditor  that  ia  a  "successor"  to  the  firm 
(see  below  for  a  discussion  of  die  term 
"successor"). 

Prior  to  effectiveness  of  a  registration 
statement  (whether  by  lapse  of  time  or 
acceleratton).  companies  will  be 
required  to  submit  an  application  to 
waive  L&Ks  consent  under  Rule  437  of 
Ragntetion  C  Sotely  for  purposes  of 
detomining  whedier  the  Rule  437 
procedure  is  permissible  onder  section  7 
of  the  Securities  Act,  a  company  must 
represent  in  ita  application  diet  die  LftH 
audit  was  not  undertaken  solely  for 
inclusion  in  the  registration  statement 
(e.g.,  con4iliance  with  credit  agreamanta 
or  other  contractual  agreementa).  Where 
this  and  die  odier  conditions  of  the  Rule 
are  met,  the  staK  acting  pursuant  to 
delegated  audiority,  will  waive  die  UH 
consent  required  under  section  7  of  tha 
Securities  Act  and  Rule  436  of 
Regulation  C  unless  the  new  auditor  is 
a  successor  to  ths  firm.  An  auditor  will 
be  presumed  to  be  a  successor  to  LAH, 
where  there  is  both  a  continuity  of 
association  with  the  prior  audit  and 
accounting  services  and  substantial 
participation  (rf  Firm  partnos  in  the  new 
auditor  (20%  or  more  of  partners  or 
equity). 

As  B  condition  of  the  staffs  granting 
an  application  for  waiver  of  LUf  s 
consent  to  die  use  of  ita  audit  report  for 
the  company's  hitest  fiscal  year,  die 
registrant  will  be  required  to  undertake 
to  deliver  to  investon  prospectuses 
containing  the  LAH  disclosure  at  teast  48 
honn  prior  to  mailing  the  confirmation, 
tf  no  confirmation  is  deUverad  promptly 
to  investors,  such  as  may  occur  fo 
connection  with  certain  emplosrea 
iwneflt  plans,  taen  the  prospectus 
containing  tha  LftH  disclosure  diould  ba 
delivered  48  hoon  prior  to  die  sale. 
With  reepect  to  enqrioyee  benefit  plens. 
oompanies  may  nottfy  jdan  partldpanta 
by  tetter,  memorandum  or  other  written 
document  deeignatad  as  part  of  tha 
prospectaa  as  provided  1^  the  recent 


revisions  to  the  Form  8-8  registration 
and  prospectus  procedures  adopted  by 
the  Ommission  tai  Release  No.  33-8667 
(June  8, 1900). 

Queation  &*  Where  audited  financial 
statementa  of  a  significant  acqniree  with 
fiscal  year  ends  between  August  31  anil 
November  30. 1900  are  required  to  be 
provided  in  a  registntion  statement, 
proxy  stetement,  information  statement, 
tender  offer  documents,  or  in  a  Form  8- 
K  and  the  audit  of  those  financial 
statementa  either  was  performed  by 
L&H  or  completion  of  the  audit  has  been 
deleyed  ss  a  result  of  the  L&H 
banlouptcy  filing,  what  disclosure 
should  a  registrant  provide  and  will  die 
staff  grant  any  relief  with  respect  to  the 
requirements  to  provide  such  audited 
financial  statements? 

Re^)onae  1.  Diacloaure  Obligationa: 
Where  a  registrant  acquires  or  proposes 
to  acquire  a  significant  business  wldch 
was  audited  by  L&H  for  any  year  for 
vdiidi  audited  financial  statementa  are 
required  to  be  filed,  the  registrant  should 
provide  die  disclosures  outlined  hi 
response  to  Question  1  with  respect  to 
Securities  Act  filings,  and  Question  2 
with  respect  to  Exdiange  Act  and 
WiUiamsActfilfa^. 

Reaponae  Z  Piling  of  Audited 
Financial  Statementa:  Where  the  audit 
of  the  target  was  not  completed  by  L&H 
and  die  r^istrant  representa  diet  by 
reason  of  the  L&H  bankruptcy  and 
cessadon  of  the  firm's  andit  and 
accounting  services,  it  was  onable  to 
meet  die  applicable  filing  requirements, 
the  staff  will  grant  Rule  S-13 
submissions  (see  responses  to  Question 
3  above)  for  temporary  substitution  of 
unaudited  financial  statementa  provided 
that  (1)  the  investment,  asset,  and 
income  teste  contained  in  the  Rute  1- 
02(v)  definition  of  "significant 
subsikliaiy"  do  not  exceed  50%;  (2)  die 
audited  financial  statementa  are  filed  in 
a  poat-affiectiva  amendment  not  teter 
than  Mardi  31. 1961;  (3)  the  nnaudited 
financial  statementa  are  timely  filed; 
and  (4)  die  registrant  undertakes  to 
deliver  the  audited  financial  statementa 
and  related  financial  information 
(including  pro  forma  financial 
information)  if  sudi  audited  financial 
statementa  and  related  financial 
information  diffisr  materially  from  tha 
information  previously  furnished. 

Further  requesto  for  extensions  of  tima 
will  be  considered  where  die  audit 
cannot  ba  reasonably  completed  within 
the  tima  period  spediBed  to  tha  iidtial 
submission. 

Queation  tt  Rule  2-02(a)  of  Regulation 
8-X  aeto  forth  technical  requirementa 
applicaUa  to  tha  prapantioa  of  avdH 
reporto  contained  in  docnmenta  filed 
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with,  or  in  the  case  of  annual  reports 
covered  by  Rule  14a-d(b)  of  Regulation 
14A.  furnished  to  the  Commission. 
Among  other  requirements.  Rule  2-^(a) 
requires  thai  each  audit  report  by 
manually  signed.  Will  the  staff  grant 
former  L&H  audit  clients  relief  with 
respect  to  their  inability  to  obtain  a 
manually  signed  L&H  audit  report  as  a 
result  of  the  L&H  bankruptcy  and  its 
discontinuance  of  audit  and  accounting 
services? 

Response  1.  Annual  Reports  oa  Form 
10-K:  Former  L&H  audit  cliente  who  are 
unable  to  satisfy  the  technical 
requirementa  of  Rule  2-02(a)  should 
include  in  the  document  a  copy  of  the 
latest  signed  and  dated  audit  report 
issued  by  L&R  Prominent  disclosure 
that  the  report  is  a  copy  of  the 
previously  issued  L&Ii  audit  report  of 
L&H's  bankruptcy  on  November  21, 1990 
and  of  the  firm's  discontinuance  of  audit 
and  accounting  services  should  be  set 
forth  on  the  L&H  audit  report  page. 

Response  2.  Annual  Reports  to 
Shareholders:  Note  1  to  Rule  14a-3(b)(l) 
permita  a  registrant  to  omit  the  separate 
audit  report  issued  by  a  former 
accountant  provided  enumerated 
conditions  are  satisfied,  including  the 
condition  that  the  registrant  obtains  a 
reissued  audit  report  covering  the  prior 
period  presented  Fonner  L&H  audit 
clienta  who  are  unable  to  obtain  a 
reissued  L&H  report  should  include  in 
the  annual  report  a  copy  of  the  latest 
signed  and  dated  audit  report  issued  by 
LtfL  l¥ominent  disdoeure  that  the 
report  is  a  copy  of  the  previously  issued 
L&H  audit  report  of  L&H's  bankruptcy 
on  November  21. 1990.  and  of  the  firm's 
discontinuance  of  audit  and  accounting 
services  should  be  set  fordi  on  the  L&H 
audit  report  page. 

Question  7:  ^tion  32(a)  of  the 
Investment  Company  Act  of  1940 
prohibito  registered  management 
companies  or  registered  face  amount 
certificate  companies  from  filing  with 
the  Coounission  any  finandal  statement 
signed  or  certified  by  an  independent 
public  accountant  tudess  the  selection 
of  die  accountant  has  been  submitted 
for  ratificatton  or  rejection  et  the  next 
succeeding  meeting,  if  such  meeting  is 
held.^HowevM',  this  section  provides  an 
exception  that  allows  a  vacancy 
occurring  between  annual  meetings,  due 
to  the  death  or  resignation  of  the 
accountant  to  be  filled  by  die  vote  of  a 
majority  of  the  members  of  the  board  of 
directors  who  are  not  interested  persons 
of  the  registered  company.  Wdl  the  staff 
Interpret  the  bankruptcy  or  dissolution 
of  the  accountant  to  come  within  this 
exception? 

Response:  Hie  staff  will  interpret  the 
bankruptcy  and  dissolution  of  L&H  as  a 


resignation.  Investment  companies  may 
select  a  new  accountant  to  replace  L&H 
in  accordance  with  section  32(a)  without 
calling  a  special  meeting  of  stockholdera 
or  scheduling  an  annual  meeting  when 
one  would  not  otherwise  be  required. 

[FR  Doc.  91-2957  Piled  2-6-91: 3:45  am] 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  14 

[Order  Na  1471-91] 

AdmMatrattva  Claima  Undartha 
Fadaral  Tort  Claiina  Act;  Dategatlon  of 
AifthorMy 

AOaNCV:  Department  of  Justice. 
AcnOK  Final  rule. 

•UMMMv:  This  Order  delegates 
authority  to  the  Secretary  cMf  Defense  to 
settle  a<taiini8trative  claims  {nesented 
pursuant  to  the  Federal  Tort  Claims  Act 
where  the  amount  of  the  settlement  does 
not  exceed  flOO.000.  The  Order 
implementa  Public  Law  101-552.  This 
Onler  will  alert  the  general  public  to  die 
Sea«tary's  new  sothority,  and  is  being 
codified  in  the  CFR  to  provide  a 
permanent  record  of  this  delegation. 

EFFCCnvi  DATC  February  7, 1991. 

FOR  PUflTMER  INFORMATION  CONTACT: 

Jeffrey  Axeb-ad.  Directs,  Torts  Branch. 
Civil  Division.  U.S.  Department  of 
Justice,  Washington.  DC  20530.  (202) 
501-7075. 

8UPPLCMENTARV  mRWMATION:  This 
Order  has  been  issued  to  delegate 
settlement  authority  and  is  a  matter 
solely  related  to  division  of 
responsibility  between  the  Department 
of  Justice  and  the  Department  of 
Defense.  It  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C  e05(b). 
It  is  not  a  major  rule  within  the  meaning 
of  Executive  Order  No.  12291. 

list  of  Subjecta  In  28  CFR  Part  14 

Authority  delegations  (government 
agendes),  Claims. 

By  virtue  of  the  authority  vested  in 
me.  including  28  U.S.C  509, 510,  5  U.S.C. 
301,  and  38  U.S.C  223(a),  Htle  28  of  die 
Code  of  Federal  Regulations  is  revised 
as  follows: 

PART  14-(  AMENDED] 

1.  The  authority  citation  for  part  14 
continues  to  read  as  follows: 

AutlKMitye  S  U.&C  301: 2S  U.S.C  500. 510, 
2672:  38  U.S.C  223(a). 


Appendix— (Amended] 

2.  Part  14  is  amended  by  adding  a  new 
provision  at  the  end  of  the  appendix  to 
part  14  to  read  as  follows: 

Delegatiao  of  Authorty  to  the  Sacnlaiy  of 
Defenae 

Section  1.  Authority  to  compromise  tort 
claima. 

(a)  The  Secretary  of  Defenae  shall  have  the 
authority  to  adjust,  determine,  compromise 
and  aettle  a  daim  involving  the  Department 
of  Defense  under  section  2672  of  title  28, 
United  SUtes  Code,  relating  \o  the 
administrative  settlement  of  federal  tort 
claims,  if  the  amount  of  tlie  proposed 
adjustment  compromiae,  or  award  does  not 
exceed  $100,000.  When  the  Secretary  believes 
a  daim  pending  before  him  presents  a  novel 
question  of  law  or  of  policy,  he  shall  obtain 
Uw  advice  of  tha  Assistant  Attorney  Generd 
in  charge  of  tin  Qvll  Division. 

(bj  The  Secretary  may  redelegate  in  writing 
tha  settlement  authority  delegated  to  him 
under  this  section. 

Sectioo  2.  Memorandum. 

Whenever  ttie  Seoretaiy  settles  any 
admiaiirtrativa  daim  pursuaiit  to  ^ 
authority  granted  by  sactiasi  1  for  an  amount 
in  excess  of  ISO.O00  and  within  the  amount 
delegated  to  him  under  section  t  a 
memorandum  fully  explaining  the  basis  for 
the  action  taken  shall  be  executed.  A  copy  of 
this  memorandum  shall  be  sent  to  tlie 
Director,  FTCA  Suff,  Torts  Branch  of  the 
Civfl  Division. 

Dated:  January  31, 1991. 
Didc  IVmbuigh, 
Attorney  General 

(FR  Doc.  91-2912  Piled  2-a-91;  a-45  am] 
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DEPARTMENT  OF  TRANSWRTATION 

Coaat  Guard 

33  CFR  Part  165 

[COTP  ¥f>iilinHu»i  Regulation  (0S-91-003)1 

Sacurity  Zona  Ragulatlowi;  Capa  Fear 
Rhrar,  North  CaroMna  Stata  Porta 
Authority,  WBmington.  NO 

AOENCv:  Coast  Guard.  DOT. 
AcnoN:  EmCTgeacy  rule. 


r.  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
in  the  Cape  Fear  River  in  the  vicinity  of 
North  Carolina  State  Porta  Audiority 
(NCSPA)  consisting  of  dis  Cape  Fear 
River  near  Wilmington.  NC  from  a  point 
1000  yards  (925  meters)  south  of  the 
Cape  Fear  Memorial  Bridge  to  Cape 
Fear  River  Channel  Light  53  (LLNR 
28675),  the  land  and  water  areas  within 
1000  yards  to  the  west  of  the  Fourth  East 
Jetty  Range  and  Between  Channel,  and 
the  land  and  water  areas  within  200 
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yards  (182  meters)  to  the  east  of  the 
Fourth  East  Jetty  Range  and  Between 
Channel.  This  security  sone  is 
sstabbshed  st  the  request  of  the  United 
States  Army  and  Navy  and  is  needed  to 
safeguard  vessels  and  property  at 
NCSPA,  and  other  government  property 
essential  to  the  national  security  from 
sabotage  or  other  subversive  sets, 
accidents,  criminal  actions,  or  other 
causes  of  a  similar  nature.  Entry  into 
this  sone  is  prohibited  unless  suthorized 
by  the  Captain  of  the  Port.  Wilmington, 
North  Carolina. 


I DATK  This  regulation 
becomes  effective  at  1  p.m.  January  18, 
1901.  It  terminates  on  the  completion  of 
Operaticm  DESERT  STORM  unless 
sooner  terminated  by  the  Captain  of  the 
Port  A  notice  will  be  published  in  the 
Federal  Register  announcing  termination 
of  the  rule. 


STiON  contact: 

LCDR  P.A.  Richardson.  USCG.  c/o  U.S. 
Coast  Guard  Captain  of  the  Port,  272 
North  Front  Street.  Suite  SOa 
Wihnington.  NC  28401-3807:  telephone 
(919)  343-1881. 


riMiv  mponmation:  In 
accordance  with  5  U.S.C  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  Interest  since 
immediate  action  is  necessary  to 
prevent  damage  to  vessels  at  NC^A, 
government  property,  or  delay  to 
defense  operations,  essential  to  the 
national  security. 

Dcaftiiig  Infbnaatioa 

The  Drafters  of  this  regulation  are 
LCDR  P.A.  Richardson,  project  ofBcer 
for  the  Captain  of  the  Port,  and  Capt 
MX  Cain,  project  attorney.  Fifth  Coast 
Guard  District  Legal  Office. 

Discusskn  of  the  Regnlatioo 

The  events  requiring  this  regulation 
will  begin  at  1  p.m.  January  18, 1901. 
These  operations  are  essential  to  the 
national  security  of  the  United  States, 
and  damage  to  vessels  or  equipment 
involved  or  delay  to  the  operation  would 
seriously  damage  the  security  and 
interests  of  the  United  States. 

This  regulation  is  issued  pursuant  to 
33  U.S.C  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  185. 

List  of  SttbjM^s  in  S3  CFR  Part  185 

Harbors,  Marine  Safety,  Navigation 
(water).  Security  measures.  Vessels, 
Waterways 


Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  Htle  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  166--[AMENOED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

AadMrity:  33  U.S.C  122S  end  1231: 80 
U.&C.  101: 48  CFR  1.40  and  33  CFR  1.06-1(8). 
6.04-1. 6J)4-6,  and  1605. 

2.  In  part  165.  a  new  i  ie5.T05-«l-003 
is  added,  to  read  as  follows: 

i  165.T06-O1-8OS— Security  Zom:  Capo 
Foar  Rivar  In  Vldnity  of  North  Carolina 
SUia  Ports  Authority,  Wihnington,  NC 

(a)  Location.  The  following  area  is  a 
security  tone:  The  Cape  Fear  River  in 
the  vicinity  of  North  Carolina  State 
Ports  Authority  (NCSPA)  consisting  of 
the  Cape  Pear  River  from  a  point  1000 
yards  (925  meters)  south  of  the  Cape 
Fear  Memorial  Bridge  to  Cape  Fear 
River  Channel  Light  53  (LLNR  28675).  the 
land  and  water  areas  within  1000  yards 
to  the  west  of  the  Foiulh  East  Jetty 
Range  and  Between  Channel,  and  the 
land  and  water  areas  within  200  yards 
(182  meters)  to  the  east  of  the  Fourth 
East  Jetty  Range  and  Between  Channel. 

(b)  Effective  Date.  This  regulation  is 
effective  at  1:00  pjn.  January  18, 1991.  It 
terminates  on  the  completion  of 
Operation  DESERT  STORM  unless 
sooner  terminated  by  the  Captain  of  the 
Port  A  notice  will  be  published  in  the 
Federal  Register  annoimdng  termination 
of  the  rule. 

(c)  Regulationa. 

(1)  In  accordance  with  the  general 
regulations  in  Section  165.33  of  this  part 
entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Wilmingtoa  NC 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  the  security 
zone  may  request  authorization  from  the 
Captain  of  the  Port  or  his  designated 
representative  by  telephone  at  (919)  343- 
4881  or  by  contacting  a  Coast  Guard 
vessel  patrolling  the  security  zone. 

(3)  All  vessels  entering  the  security 
zone  may  be  boarded  and  examined  by 
the  Coast  Guard  under  existing 
regulations,  prior  to  entry,  to  ensure 
compliance  with  safety  and  navigation 
regulations,  and  to  ensure  compliance 
with  the  general  regulations  in  1 165.33. 

(4)  Public  notice  of  this  regulation  will 
be  made  by  issuing  periodic  Marine 
Safety  Information  Broadcast  Notice  to 
Marinera  to  notify  the  maritime 
community  of  the  existence  of  the 
security  sone. 


(5)  Section  165  J3  also  contains  other 
general  requirements. 

(d)  Effective  Date.  This  regulation  is 
effective  on  1  pjn.  January  18, 1991.  It 
terminates  on  the  completion  of 
Operation  DESERT  STORM  or  unless 
sooner  terminated  by  the  Captain  of  the 
Port  A  notice  will  be  published  in  the 
Fadwal  Register  announcing  termination 
of  the  rule. 

Dated  January  18. 1991. 
P.|.PIiita. 

Captain,  US.  Coa$t  Guard,  Captain  of  the 
Port,  Wilmington,  North  Carolina. 
(FR  Doc  91-2935  Filed  »-6-01;  6:48  amj 


ENVmONMEMTAL  PROTECTIOf^ 
AQENCY 

40  CFR  Part  52 
[ntL-390S-1] 

Prevention  of  Siflnfflcenl 
Deterioration;  Delegation  of  AuttMrtty: 
Bay  Area  Air  QuaMy  Management 
Dlsiiicl 

AOmcv:  Envfronmental  Protection 

Agency  (EPA). 

ACnON:  Delegation  of  authority. 


:  The  Regioncd  Administrator 
for  EPA  Region  9.  San  Francisco,  has 
amended  the  agreement  delegating  full 
authority  to  the  Bay  Area  Air  Quality 
Management  District  to  implement  and 
enforce  the  Federal  Prevention  of 
Significant  Deterioration  (PSD)  Program. 

DATn:  The  effective  date  of  the  initial 
delegation  was  April  23. 1986.  The 
effective  date  of  the  revised  delegation 
is  January  4. 1991. 
ADonnSBS:  Bay  Area  Air  Quality 
Management  District  939  EUis  Street 
San  n^ndsco.  California  94109. 
ran  fuhtmbi  mtoihiatkm  comtacr 
Deborah  Jordan,  New  Source  section 
(A-3-1),  Air  Operations  Branch,  Air  and 
Toxics  Division.  U.S.  Environmental 
Protection  Agency.  75  Hawthorne  Street 
San  Francisco,  California  94106, 
Telephone:  (415)  744-1257. 
SU^fLSMNTANV  MRMMAT10N:  Toe 

Environmental  Protection  Agency  has 
delegated  under  the  provisions  which 
are  found  in  40  CFR  52un(u),  to  the  Bay 
Area  Air  Quality  Management  District: 
(A)  Authority  over  all  sources  in  that 
District  subject  to  review  for  the 
prevention  of  significant  deterioration  of 
air  quality,  pursuant  to  part  C,  100-160 
of  tide  I  of  die  Clean  Air  Act  as 
amended  August  7. 1977  and  the 
requirements  promulgated  in  the  July  1, 
1980  under  authmity  of  sections  101.  HO 
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and  IfiO-ieo  of  die  Oean  Air  Act  and 
(B)  authority  lo  review,  administer,  and 
enforce  duou^ut  die  District  the  PSD 
requirements  imposed  by  die  Clean  Air 
Act  sections  lOt  110  and  160-160,  and 
40  CFR  52.21  as  amended  August  7. 198a 

Information  on  this  delegation 
togedier  with  a  copy  of  die  delegation  is 
provided  below: 

Delegation  of  authority  for  PSD  was 
granted  on  April  23, 1986.  The  delegation 
was  amended  on  December  28, 199a 
and  the  amended  delegation  became 
effective  on  January  4. 1991.  The 
following  letter  and  attached  agreement 
represent  the  terms  and  conditions  of 
the  amended  delegation. 
Januafy  6, 1991 

MiUon  Feldstein 

Air  Pollution  Control  Officer.  Bay  Area  Air 
Quality,  Management  District,  939  Ellis 
Street.  San  Francisco.  CA  94108 

Dear  Mr.  Feldstein:  I  am  pieaud  to 
transmit  the  amended  EPA-BAAQMD 
Prevention  of  Significant  Deterioration  (P80) 
delegatioa  agreement.  The  agreement 
extends  die  Dialrct's  PSD  pennitting  authority 
to  inclads  the  federal  PMi.  and  NO, 
provislans  added  since  the  original 
agreement  of  April  23, 1986. 

EPA  remains  committed  to  providing  any 
guidance  or  techirical  assistance  that  may  be 
needed  in  the  Diitrcf  ■  implementation  of  this 
agreement  We  look  forward  to  a  contimiing 
partnership  in  the  permitting  program. 

Sincerely, 
Daniel  W.  MoGovem 
Regional  Administrator 
Enclosure 

U.S.  EPA-Bay  Ana  AQMD  Agreement 
for  Delegation  of  Authority  for 
Praveotion  of  Significant  Deterioration 
of  Air  Quality  (40  CFR  52.21) 

The  undersigned,  on  behalf  of  the  Bay 
Area  Air  Quality  Management  District 
(BAAQMD)  and  die  United  States 
Environmental  Protection  Agency  (UA 
EPA),  hereby  agree  to  the  delegation  of 
authority  of  the  administrative  and 
enforcement  dements  of  the  stationary 
source  review  provisions  of  40  CFR 
52.21,  Prevention  of  Significant 
Deterioration  (PSD)  from  die  U.S.  EPA  to 
die  BAAQMD,  subject  to  die  terms  and 
conditions  below.  EPA  has  determined 
diet  die  PSD  portion  of  die  Disbict  Rule 
2  of  Regulation  2  (adopted  March  7. 
1984.  with  minor  revisions  adopted 
subsequendy,  as  amended  on  November 
1. 1969)  generally  meets  the 
requirements  of  I  52.21;  therefore, 
Distiict  Authorities  to  Construct  (ATCs 
or  permits)  issued  in  accordance  with 
the  provisions  of  Rule  2  of  BAAQMD 
R^iilation  2  will  be  deemed  to  be 
Federal  PSD  permits  pursuant  to  die 
provisions  of  this  delegation  agreement 
This  delegation  is  axeoited  pursuant  to 
40  CFR  52.21(uJ.  Delegation  of  Audiority. 


and  supersedes  the  a^eement  dated 

April  23,  igoa 

Pontts 

L  District  permits  issued  pursuant  to 
this  Agreement  must  meet  the 
requirements  of  District  Rule  2  of 
Regulation  2.  DlsMct  Authorities  to 
Construct  must  be  issued  prior  to  the 
beginning  of  actual  construction,  as  that 
term  is  defined  at  4]  CFR  52.21(b)(ll),  as 
required  by  40  CFk  52.21(i)(l). 

2.  EPA  reserves  permitting  authority 
for  PSD  sources  with  stack  heights 
greater  than  65  meters  or  sotutxs  which 
use  a  dispersion  technique  as  defined  by 
EPA.  unless  the  District  permits  would 
comply  with  EPA's  final  stack  height 
regulation  (50  FR  44878.  July  8. 1085). 

3.  EPA  reserves  authority  for 
performing  the  review  of  the  visibility 
impacts  of  new  or  modified  major 
stationary  sources  that  may  adversely 
impact  visibility  in  mandatory  Class  I 
areas  unless  the  District  permits  would 
comply  with  EPA's  final  regulations 
regarding  visibility  review  (50  FR  28544, 
July  12. 1985). 

4.  It  is  the  understanding  of  the  parties 
that,  consistent  with  the  provisions  of 
Rule  2  of  Regulation  2  and  pursuant  to 
section  41700  of  the  California  Health 
and  Safety  Code,  actual  emission 
decreases  are  creditable  only  to  the 
extent  that  the  reductions  have 
approximately  the  same  qualitative 
significance  for  public  health  and 
welfare  as  that  attributed  to  the  increase 
from  the  particular  change. 

5.  The  District  will  request  EPA 
guidance  on  any  matter  involving  the 
interpretation  of  sections  160-169  of  the 
Clean  Air  Act  or  40  CFR  52.21  to  the 
extent  that  implementation,  review, 
administration  or  enforcement  of  these 
sections  has  not  been  covered  by 
determinations  or  guidance  sent  to  the 
District. 

6.  Piffsuant  to  its  authority  under  the 
Clean  Air  Act  and  upon  reasonable 
notice.  EPA  may  review  the  permits 
issued  by  the  District  under  this 
agreement  to  ensm  that  the  District's 
implementation  of  Rule  2  of  Regulation  2 
is  consistent  with  the  contemporaneous 
time  hBxue  and  actual  emissions 
baseline  requirements  of  federal 
repilatiotts  (40  CFR  S2.21(bX3)). 

7.  Pursuant  to  provisions  of  section 
7(a)  of  the  Endangered  Species  Act  of 
1973  (16  U.&C  1538(a)).  EPA  may  not 
delegate  and  hereby  retains  its 
responsiiHlities  to  ensure  that  PSD 
pennitting  actions  by  the  District  are  not 
likely  to  jeopardize  the  oontinued 
existence  of  endangered  or  threatened 
species,  or  adversely  modi^  their 
critical  habitats. 


8.  Pursuant  to  the  provisions  of  40  CFR 
52.21{u)(2),  die  IXstiict  shall  consult  wddi 
die  appropriate  State  or  local  agency 
primarily  responsible  for  managing  land 
use  prior  to  making  any  determinations 
under  this  Agreement 

9.  lite  District  shall  coodact  an  annual 
review  of  the  NQi  increment  status  for 
each  section  107  area  designated  as 
attainment  over  which  it  has  jurisdiction 
and  shall  prepare  a  summary  report  of 
that  review.  Such  review  shall  be  made 
in  accordance  with  current  U.S.  EPA 
guidance  as  provided  to  the  District 
Emissions  from  the  following  sources 
consume  NOi  increment:  (1)  Any  new 
major  stationary  source  or  modification 
of  a  major  stationary  source  on  whidi 
construction  begins  after  February  8. 
1988;  and  (2)  minor,  area,  and  mobile 
sources,  after  the  minor  source  baseline 
date  as  defined  by  40  CFR  52.21.  The 
initial  review  of  the  NO*  increment 
status  shall  address  the  constmiption  of 
NOi  increment  between  February  8, 
1988,  and  the  effective  date  of  t^^is 
Agreement. 

10.  District  permits  issued  pursuant  to 
this  agreement  which  meet  the 
requirements  of  40  CFR  52.21  will  be 
considered  vahd  by  EPA.  The 
determination  of  compliance  or 
noncompliance  with  40  CFR  52.21  shall 
be  made  by  EPA.  The  District  shall  issue 
a  permit  to  applicants  using  District 
regulations  and  authority. 

11.  The  primary  responsibility  for 
enforcement  of  the  PSD  regulatioiu  in 
the  District  will  rest  with  the  District 
The  District  will  enforce  the  provisions 
that  pertain  to  die  PSD  program,  except 
in  those  cases  where  the  rule  and  policy 
of  the  District  are  more  stringent.  It  that 
case,  the  District  may  elect  to  Implement 
the  more  stringent  requirements. 
Nodiing  in  this  agreement  shall  prohibi* 
EPA  from  enforoing  die  PSD  provisions 
of  die  Qean  Air  Act,  die  PSD 
regulations  or  any  PSD  permit  issued  by 
the  District  pursuant  to  this  agreement. 
In  the  event  that  the  District  is  unwilling 
or  unable  to  enforce  a  provision  of  this 
delegation  with  respect  to  a  source 
subject  to  the  PSD  regulations,  the 
District  will  immediately  notify  the 
Regional  Administrator.  Failure  to  notify 
the  Regional  Administrator  does  not 
preclude  EPA  horn  exercising  its 
enforcement  authority. 

General  Conditions 

1.  This  delegation  may  be  amended  at 
any  time  by  the  formal  written 
agreement  of  both  the  BAAQMD  and 
the  U.S.  EPA  including  amendments  to 
add,  change,  or  remove  conditions  or 
terms  of  this  Agreement 
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2.  If  the  District  adopts  revisions  to 
Rule  2  of  Regulation  2,  EPA  may  take 
steps  to  revoke  the  delegation  in  whole 
or  in  part  pursuant  to  condition  3  below 
or  the  parties  may  amend  the  agreement 
pursuant  to  condition  1  above.  Any 
amendments  to  Rule  2  of  Regulation  2 
which  are  adopted  by  the  District,  shall 
not  be  applied  under  this  agreement 
until  this  agreement  is  amended  so  to 
provide. 

3.  If  the  U.S.  EPA  determines  that  the 
BAAQMD  is  not  Implementing  the  P^ 
program  in  accordance  with  the  terms 
and  conditions  of  this  delegation,  the 
requirements  of  40  CFR  SZZl,  40  CFR 
part  124,  or  the  Clean  Air  Act,  this 
delegation,  after  consultation  with  the 
BAAQMD,  may  be  revoked  in  whole  or 
in  part  Any  such  revocation  shall  be 
effective  as  of  the  date  specified  in  a 
Notice  of  Revocation  to  the  BAAQMD. 

4.  The  permit  appeal  provisions  of  40 
CFR  part  124  shall  apply  to  all  appeals 
to  the  Administrator  on  permits  issued 
by  the  BAAQMD  under  this  delegation. 
For  purposes  of  implementing  the 
federal  permit  appeal  provisions  under 
this  delegation,  if  there  is  a  public 
comment  requesting  a  change  in  a  draft 
preliminary  determination  or  draft 
permit  conditions,  the  final  permit 
issued  by  the  BAAQMD  shall  contain  a 
statement  that  for  Federal  PSD  purposes 
and  in  accordance  with  40  CFR  124.15 
and  124.19.  (1)  the  effective  date  of  the 
permit  is  30  days  afier  the  date  of  the 
final  decision  to  issue,  modify,  or  revoke 
and  reissue  the  permit;  and  (2)  if  an 
appeal  is  made  to  the  Administrator,  the 
effective  date  of  the  permit  is  suspended 
until  such  time  as  the  appeal  is  resolved. 
The  BAAQMD  shall  inform  EPA  Region 
DC  in  accordance  with  conditions  of  this 
delegation  when  there  is  public 
comment  requesting  a  change  in  the 
preliminary  determination  or  in  a  draft 
permit  condition.  Failure  by  the 
BAAQMD  to  comply  with  the  terms  of 
this  paragraph  shall  render  the  subject 
permit  invalid  for  Federal  PSD  purposes. 

5.  This  delegation  of  authority  shall 
terminate  upon  the  date  EPA 
promulgates  final  approval  or 
disapproval  of  District  Rule  2  of 
Regulation  2  as  it  applies  to  PSD 
implementation. 

6.  This  delegation  of  authority 
becomes  effective  upon  the  date  of  the 
signatxires  of  both  parties  to  this 
Agreement 

Date:  12-28-00— Milton  Feldatein.  Bay 

Area  Air  Quality  Management 

District 
Date:  1-4-91— Daniel  W.  McGovem, 

U.S.  Environmental  Protection 

Agency 
The  Regional  Administrator  finds 
good  cause  for  foregoing  prior  public 


notice  and  for  making  this  delegation 
effective  immediately  in  that  it  is  an 
administrative  change  and  not  one  of 
substantive  content  No  additional 
substantive  burdens  are  imposed  on  the 
parties  affected.  This  delegation  become 
effective  on  April  23. 1986;  therefore,  it 
serves  no  purpose  to  delay  this  technical 
revision,  adding  the  District's  address  to 
the  Code  of  Federal  Regulations. 

A  copy  of  the  request  for  delegation  of 
authority  is  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  9  Office.  Air 
and  Toxics  Division,  Air  Operations 
Branch.  75  Hawthorne  Street  San 
Francisco,  California  94105. 

list  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  02one,  Sulfur 
oxides,  Nitrogen  dioxide,  Lead, 
Particulate  matter,  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations. 

Authoritr  42  U.S.C  7401-7501. 
Dated:  lanuary  29, 1991. 
|«iTy  CUffotd, 

Acting  Regional  Administrator. 

(PR  Doc.  91-2934  Filed  2-6-91: 8.-45  am] 
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40  CFR  Part  180 
(OP^-90072H;  FRL  3944-S] 

TotarancA  rrnraaaiftn  P( 

aqcncy:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

•UMMARV:  This  rule  increases  fees 
charged  for  processing  tolerance 
petitions  for  pesticides  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  The  change  in  fees  reflects  a 
4.1  percent  increase  in  pay  for  civilian 
Federal  General  Schedule  (GS) 
employees  in  1991. 
■mcnvi  DATi:  March  11, 1991. 
roa  RMrrHKR  mtonmation  contact:  By 
mail:  Ken  Wetzel  Program  Management 
and  Support  Division  (H7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401 M  St..  SW., 
Washingtoa  DC  2046a  Office  location 
and  telephone  number  Rm.  1002^  CM 
#  2, 1921  Jefferson  Davis  Highway, 
Ariington,  VA  (703-557-1128). 
auppinnNTARY  intonmation:  The  EPA 
is  charged  with  administration  of 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  Section  406 
authorizes  the  Agency  to  establish 
tolerance  levels  and  exemptions  from 
the  requirements  for  tolerances  for  raw 


agricultural  coounodities.  Section  408(o) 
requires  that  the  Agency  collect  fees  as 
will  in  the  aggregate,  be  sufficient  to 
cover  the  costs  of  processing  petitions 
for  pesticide  products,  i.  e^  that  the 
tolerance  process  be  as  self-supporting 
as  possible.  The  current  fee  schedule  for 
tolerance  petitions  (40  CFR  160.33)  was 
published  in  the  Federal  Register  on 
February  14, 1990  (55  FR  5217)  and 
became  effective  on  March  16, 1990.  At 
that  time  the  fees  were  Increased  3.6 
percent  in  accordance  with  a  provision 
in  the  regulation  that  provides  for 
automatic  annual  adjustments  to  the 
fees  based  on  annual  percentage 
changes  in  Federal  salaries.  The  spedflc 
language  in  the  regulation  is  contained 
in  paragraph  (o)  of  §  180.33  and  reads  in 
part  as  follows: 

(o)  This  fee  schedule  will  be  dianged 
annually  by  the  same  percentage  as  the 
percent  change  in  the  Federal  General 
Schedule  (GS)  pay  scale  *  *  V  When 
automatic  adjustments  are  made  based  on 
the  GS  pay  scale,  the  new  fee  schedule  will 
be  published  in  the  Federal  Ragistar  as  a  final 
role  to  become  effective  30  days  or  more  after 
publication,  as  specified  in  the  rule. 

The  pay  raise  in  1991  for  Federal 
General  Schedule  employees  Is  4.1 
percent  therefore,  the  tolerance  petition 
fees  are  being  increased  4.1  percent  The 
entire  fee  schedule,  S  180.33,  is 
presented  for  the  reader's  convenience. 
(All  fees  have  been  rounded  to  the 
nearest  $25.00.) 

List  of  Subjects  in  40  CFR  Part  no 

Administrative  practice  and 
procedures.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  29, 1991 
Douglas  D.  Campt 

Director,  Office  of  Pesticide  Programg. 

Therefore,  40  CFR  part  180  is  amended 
as  follows: 

PART  180-(AIIENOED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.33  is  revised  to  read  as 
follows: 


i  180.33 

(a)  Each  petition  or  request  for  the  . 
establishment  of  a  new  tolerance  or  a 
tolerance  higher  than  abeady 
established,  shall  be  accompanied  by  a 
fee  of  $52,000,  plus  $1,300  for  each  raw 
agricultural  commodity  more  than  nine 
on  which  the  establishment  of  a 
tolerance  is  requested,  except  as 
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provided  in  paragraphs,  (b),  (d),  and  (h) 
of  this  section. 

(b)  Each  petition  or  request  for  the 
establishment  of  a  tolerance  at  a  lower 
numerical  level  or  levels  than  a 
tolerance  already  established  for  the 
same  pesticide  chemical  or  for  the 
establishment  of  a  tolerance  on 
additional  raw  agricultural  commodities 
at  the  same  numerical  level  as  a 
tolerance  already  established  for  the 
same  pesticide  chemical,  shall  be 
accompanied  by  a  fee  of  $11,900  plus 
$825  for  each  raw  agricultural 
commodity  on  which  a  tolerance  is 
requested. 

(c)  Each  petition  or  request  for  an 
exemption  fiom  the  requirement  of  a 
tolerance  or  repeal  of  an  exemption 
shall  be  accompanied  by  a  fee  of  $9,575. 

(d)  Each  petition  or  request  for  a 
temporary  tolerance  or  a  temporary 
exemption  from  the  requirement  of  a 
tolerance  shall  be  accompanied  by  a  fee 
of  $20,775  except  as  provided  in 
paragraph  (e)  of  this  section.  A  petition 
or  request  to  renew  or  extend  such 
temporary  tolerance  or  temporary 
exemption  shall  be  accompanied  by  a 
fee  of  $2,950. 

(e)  A  petition  or  request  for  a 
temporary  tolerance  for  a  pesticide 
chemical  which  has  a  tolerance  for  other 
uses  at  the  same  numerical  level  or  a 
higher  numerical  level  shall  be 
accompanied  by  a  fee  of  $10,375  plus 
$825  for  each  raw  agricultural 
commodity  on  which  the  temporary 
tolerance  is  sought 

(f)  Each  petition  or  request  for  repeal 
of  a  tolerance  shall  be  accompanied  by 
a  fee  of  $8,500.  Such  fee  is  not  required 
when,  in  connection  with  the  change 
sought  under  this  paragraph,  a  petition 
or  request  is  filed  for  the  establishment 
of  new  tolerances  to  take  the  place  of 
those  sought  to  be  repealed  and  a  fee  is 
paid  as  required  by  paragraph  (a)  of  this 

-  section. 

(g)  If  a  petition  or  a  request  is  not 
accepted  for  processing  because  it  is 
technically  incomplete,  the  fee,  less 
$1,300  for  handling  and  initial  review, 
shall  be  returned.  If  a  petition  is 
withdratvn  by  the  petitioner  after  initial 
processing,  but  before  significant 
Agency  scientific  review  has  begun,  the 
fee.  less  $1,300  for  handling  and  initial 
review,  shall  be  returned.  If  an 
unacceptable  or  withdrawn  petition  is 
resubmitted,  it  shall  be  accompanied  by 
the  fee  that  would  be  required  if  it  were 
being  submitted  for  the  first  time. 

(h)  Each  petition  or  request  for  a  crop 
group  tolerance,  regardless  of  the 
number  of  raw  agricultural  commodities 
involved,  shall  be  accompanied  by  a  fee 
equal  to  the  fee  required  by  the 
analogous  category  for  a  single 


tolerance  that  is  not  a  crop  group 
tolerance,  l.e.,  paragraphs  (a)  through  (f) 
of  this  section,  without  a  charge  for  each 
commodity  where  that  would  otherwise 
apply. 

(i)  Objections  under  section  408(d)  (5) 
of  the  Act  shall  be  accompanied  by  a 
filing  fee  of  $2.60a 

(j)(l)  In  the  event  of  a  referral  of  a 
petition  or  proposal  under  this  section  to 
an  advisory  committee,  the  costs  shall 
be  borne  by  the  person  who  requests  the 
referral  of  the  data  to  the  advisory 
committee. 

(2)  Costs  of  the  advisory  committee 
shall  include  compensation  for  experts 
as  provided  in  S  18b.ll(c)  and  the 
expenses  of  the  secretariat  including 
the  costs  of  duplicating  petitions  and 
other  related  material  referred  to  the 
committee. 

(3)  An  advance  deposit  shall  be  made 
in  the  amount  of  $25,950  to  cover  the 
costs  of  the  advisory  committee.  Further 
advance  deposits  of  $25,950  each  shall 
be  made  upon  request  of  the 
Administrator  when  necessary  to 
prevent  arrears  in  the  payment  of  such 
costs.  Any  deposits  in  excess  of  actual 
expenses  will  be  refunded  to  the 
depositor. 

(k)  The  person  who  files  a  petition  for 
judicial  review  of  an  order  under  section 
408  (d)  (5)  or  (e)  of  the  Act  shall  pay  the 
costs  of  preparing  the  record  on  which 
the  order  is  based  unless  the  person  has 
no  financial  interest  in  the  petition  for 
judicial  review. 

(1)  No  fee  under  this  section  will  be 
imposed  on  the  Inter-Regional  Research 
Project  Number  4  (IR-4  Program). 

(m)  The  Administrator  may  waive  or 
refund  part  or  all  of  any  fee  imposed  by 
this  section  if  the  Administrator 
determines  in  his  or  her  sole  discretion 
that  such  a  waiver  or  refund  will 
promote  the  public  interest  or  that 
payment  of  the  fee  would  work  an 
unreasonable  hardship  on  the  person  on 
whom  the  fee  is  imposed.  A  request  for 
waiver  or  refund  of  a  fee  shall  be 
submitted  in  writing  to  the 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs, 
Registration  Division  (H7505C), 
Washingtoa  DC  20460.  A  fee  of  $1,300 
shall  accompany  every  request  for  a 
waiver  or  refund,  except  that  the  fee 
under  this  sentence  shall  not  be  imposed 
on  any  person  who  has  no  financial 
interest  in  any  action  requested  by  such 
person  under  paragraphs  (a)  through  (k) 
of  this  section.  The  fee  for  requesting  a 
waiver  or  refund  shall  be  refunded  if  the 
request  is  granted. 

(n)  All  deposits  and  fees  required  by 
the  regulations  in  this  part  shall  be  paid 
by  money  order,  bank  draft  or  certified 
check  drawn  to  the  order  of  the 


Environmental  Protection  Agency.  All 
deposits  and  fees  shall  be  forwarded  to 
the  Environmental  Protection  Agency, 
Headquarters  Accounting  Operations 
Branch.  Office  of  Pesticide  Programs 
(Tolerance  Fees),  P.O.  Box  360277M. 
Pittsburgh.  PA  15251.  The  payments 
should  be  specifically  labeled 
'Tolerance  Petition  Fees"  and  should  be 
accompanied  only  by  a  copy  of  the  letter 
or  petition  requesting  the  tolerance.  The 
actual  letter  or  petition,  along  with 
supporting  data,  shall  be  forwarded 
within  30  days  of  payment  to  the 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs, 
Registration  Division.  (H7504C) 
Washington.  DC  20460.  A  petition  will 
not  be  accepted  for  processing  until  the 
required  fees  have  been  submitted.  A 
petition  for  which  a  waiver  of  fees  has 
been  requested  will  not  be  accepted  for 
processing  until  the  fee  has  been  waived 
or,  if  the  waiver  has  been  denied,  the 
proper  fee  is  submitted  after  notice  of 
denial.  A  request  for  waiver  or  refund 
will  not  be  accepted  after  scientific 
review  has  begun  on  a  petition. 

(o)  This  fee  schedule  will  be  changed 
annually  by  the  same  percentage  as  the 
percent  change  in  the  Federal  General 
Schedule  (GS)  pay  scale.  In  addition, 
processing  costs  and  fees  will 
periodically  be  reviewed  and  changes 
%vill  be  made  to  the  schedule  as 
necessary.  When  automatic  adjustments 
are  made  based  on  the  GS  pay  scale,  the 
new  fee  schedule  will  be  published  in 
the  Federal  Register  as  a  Final  Rule  to 
become  effective  30  days  or  more  after 
publication,  as  specified  in  the  rule. 
When  changes  are  made  based  on 
periodic  reviews,  the  changes  will  be 
subject  to  public  comment. 

[FR  Doc.  91-2963  Filed  2-6-91;  8:45  am] 
mUNO  CODE  ( 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-4, 201-9, 201-18, 
201-20, 201-23, 201-24,  and  201-39 

Implamantatlon  of  ttia  HRMR 
Improvamant  Projaet;  Corraetion 

agency:  Information  Resources 
Management  Service,  GSA. 

action:  Final  rule;  correction. 


:  This  document  implements 
certain  technical  corrections  to  a  final 
rule  regarding  republication  of  the 
Federal  Information  Resources 
Management  Regulation  (FIRMR),  41 
CFR  chapter  201,  that  began  on  page 
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63386  in  the  FidHal  RaiislK  of  FHday. 
December  28,  ISea  (55  PR  53388). 

vnciwm  OATC  April  28. 1991. 

PON  raWTMBR  MraMMTMN  OONTACTS 
Paul  WUtsoo.  G8A.  Office  of 
Information  Reeoarcaa  Management 
PoUcy.  telephone  (202)  S01-31M  or  FTS 
241-3194  (v)  or  (202)  SOl-0667  or  PTS 
241-4857  (tdd). 

In  41  CFR  chapter  201  Implementation 
of  the  FIRMR  Inq>rovement  Project; 
Final  Rule.  RepubUcation  of  Chapter  (PR 
Doc  90-30137).  beginning  on  page  53388 
in  the  issue  of  Friday.  December  28, 
198a  make  die  following  corrections. 

PART  201-4— (Corrwiad] 

I201-4JB01   [Cenwlad] 

1.  On  page  5330a  in  the  third  cohmui. 
in  {  201-4.001.  die  definition  "Capability 
validation",  on  the  tenth  line,  is 
corrected  to  add  a  period  after  the  word 
''validation''. 


I201-4M1   [Ceireclsdl 

2.  On  page  53391.  in  dM  third  cohmm, 
in  1 201-4i)01,  die  definition 
"Iniomatian  Systems  Security 
(lNFOSECr<  on  die  fourteenth  line,  is 
corrected  to  add  a  ooouna  after  the 
word  "process". 


1201-44101    (Conadsd] 

S.  On  page  53308,  in  die  first  cohmm. 
in  1 201-4  JXn  in  the  definition 
"Sucphw".  "Soiphis"  should  be  in  itahca. 

PART  201-»-{CORnECTEO] 

f20l-8J00  (Conadadl 

4.  On  page  53306,  in  the  third  column, 
in  1 201-9.200  introductory  text,  on  die 
first  line,  "part"  is  corrected  to  read 
"subparr. 

PART  201-1«-(CORRECTEOl 

1201-184102   [Corraded] 

5.  On  page  53398,  bi  die  first  column, 
in  1 201-18X02(0).  in  die  fourth  Une, 
"Bulletin  C-8"  is  ooirectad  to  read 
"Bulletins  C-«  and  C-10". 

PART  201-2IMCORRECTED1 

1201-881188-7   ICeifSrtsdl 

6.  On  page  53399.  in  die  second 
column,  in  1 201-20.103-7(c).  in  the 
second  and  diird  lines.  "Bulletin  C-O"  is 
corrected  to  read  "Bulletins  C-8  and  C- 
10". 


1 881-801808-1    ICawscledl 

7.  On  page  53380.  in  the  ddrd  cdnmn. 
bi  1 2Ol-20.208-l(a)(3),  fai  die  fpurth  and 
fifth  Unes.  "those  programs"  is  corrected 
to  read  "these  programs". 


|2ei-20J0f-1    [Cofrsded] 

8.  On  page  53401.  in  the  diird  column, 
fai  1 201-2a30S-l(aKl)  introductory  text, 
in  the  second  line  the  reference  "'"  to 
the  footnote  and  the  footnote  are 
removed. 

I201-20J06-1    [Corraoled] 

9.  On  the  same  page,  fai  die  same 
cohmm,  bi  1 201-20.306-l(a)(l) 
introductory  text,  fai  the  last  line,  "the 
following  applies:"  is  corrected  to  read 
"following  applies:". 

PART  201-23-(CORRECTEO1 

(201-23.808   [Cerreded] 

la  On  page  53407,  fai  the  second 
column,  fai  1 201-23.0O3(d),  fai  die  nfaiUi 
line,  "but  screening"  is  corrected  to  read 
"but  screening  by  GSA  of  exchange/sale 
transactions  with  an  OAC  per 
component  of  $1  million  or  more". 

PART  201-24-(CORRECTED] 

11.  On  page  53407,  in  the  third  column, 
fai  part  201-24.  fai  die  table  of  contents, 
"201-24.107  Rnandal  Management 
Systems  Software  (FMSS)"  is  corrected 
to  read  "nnancial  Management  Systems 
Software  [Fh/SS]  Multiple  Awards 
Schedule  (MAS)  Contracts  Program". 

9201-84.107   [Correded] 

12.  On  page  63400.  fai  the  third  cohunn, 
fai  1 201-24.107,  die  headfaig  "Ffaiancial 
Management  System  Software  (FMSS)" 
is  corrected  to  read  "Ffaiancial 
Management  Systems  Software  (FMSS) 
Multiple  Awards  Schedule  (MAS) 
Contracts  Program  . 

I881-84.187   [OofTOdsd] 

13.  On  die  same  page,  in  tha  same 
cohmm.  fai  1 201-24.107(a).  fai  die  sbcth 
line.  "FMSS  multiple  award  schedule 
(MASr  to  corrected  to  read  "FMSS 
MAS". 

PART  201-9»-(CORRECTED] 

1801-38.108-4   (Corrededl 

14.  On  page  53413,  fai  die  first  cohunn. 
fai  f  2Ol-39.10e-4(c)(2).  fai  die  ddrd  Une. 
"when  any"  is  corrected  to  read  "if 
any". 

1201-88.1801-1    [Conaded) 

15.  On  page  53418,  fai  the  first  column, 
fai  1 201-39.1501-l(a)(l),  fai  die  second 
and  ddrd  lines,  "and  aU  optional 
quantities  and  contract  periods"  is 
corrected  to  read  "and  optional 
quantities,  basic  and  optional  contract 
periods,  and  optional  FIP  resources". 

1 801-8811701-1   ICawededl 

18.  On  die  same  page,  in  the  second 
column,  in  1 201-39.1701-l(c)  the 
paragraph  is  corrected  to  read: 


"(c)  Soliciting  and  evahiating  optional 
quantities,  optional  contract  periods, 
and  optional  FIP  resources  can  be  an 
effective  method  to  achieve  competition 
for  die  options  and  to  prevent  the 
possibility  of  a  contractor  "boyfaig-fai"." 

1201-88.1781-8   (Corroded] 

17.  On  die  same  page,  in  die  same 
column,  fai  f  201-39.1701-3  faitroductory 
text  fai  the  fourth  and  fifth  lines, 
"performance  or  to  acquire  additional 
quantities  may  be  used  when — "  is 
conected  to  read  "performance  or  to 
acquire  additional  quantities  or  optional 
FIP  resources  may  be  used  when—". 

S  201-88.1701-8   [Corraded] 

18.  On  the  same  page,  in  the  same 
column,  fai  f  201-39.1701-3(c),  in  die 
second  line,  "periods  or  quantities"  is 
corrected  to  read  "periods,  quantities  or 
optional  FIP  resources". 

{201-39.8202-1    [Conradod] 

19.  On  page  63419,  fai  the  second 
column,  in  |  2O1-39.520Z-1,  fai  die  tide  of 
die  clause,  "FIRMR  ApplicabUity  (Oct  80 
FIRMR)"  is  corrected  to  read  "FIRMR 
Applicability  (Oct  90  FIRMR)". 

S201-88L5202-2    [Conaded] 

20.  On  the  same  page,  fai  the  ddrd 
column,  fai  I  201-39.5202-2.  fai  die  ddrd 
Une  of  die  tide  of  die  provision.  "(Oct  80 
FERMR)"  is  corrected  to  read  "(Oct  90 
FIRMR)". 

1201-38.5202-3   [Conaded] 

21.  On  the  same  page,  in  the  same 
column,  fai  1 201-30.6202-3,  fai  die  title  of 
the  clause,  "Procurement  Authority  (Oct 
80  FIRMR)"  is  corrected  to  read 
"Procurement  Authority  (Oct  90 
FIRMR)". 


1201-88.8808-4   (Corroded] 

22.  On  the  same  page,  tai  die  same 
colunm.  fai  {  201-39.5202-4,  fai  die  tide  of 
the  provision,  "Evaluation  of  Optiona— 
FTP  Resources  (Oct  OOFIRMRr  is 
corrected  to  reed  "Evaluation  Of 
Options— FIP  Resources  (Oct  90 
FIRMRr. 

1 201-8818808-8    [OonaaM] 

23.  On  page  53420,  fai  the  first  cohunn, 
fai  1 201-39.5202-6,  fai  die  tide  of  die 
clause.  "Privacy  or  Security  safeguards 
(Oct  88  FIRMR)"  is  corrected  to  read 
"Privacy  or  Security  Safeguards  (Oct  90 
FIRMR)". 

|80l-88JSea-8  [Canadsd] 

24.  On  die  sane  page,  fai  die  third 
cohmui,  in  f  201-30.5202-8^  in  the  tide  of 
the  clause  "Warranty  Exclusion  and 
Limitation  of  Damages  (Oct  80  FIRMR)" 
is  corrected  to  read  "Warranty 
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Exclusion  and  limitation  of  Damages 
(Oct  90  FIRMR)". 

nmm  Index   [Conaetad] 

25.  On  die  same  page,  in  die  FIRMR 
Index,  fai  die  enUy  for  "ADF',  "201- 
4.002. 201-20.003"  is  corrected  to  read 
"201-44)02,  201-20.303". 

FIRMR  Index   [Conaetad] 

2a  On  page  53421,  in  die  FIRMR 
Index,  fai  die  enfay  for  "DisabiUtyties)" 
the  right-hand  column  is  removed  and 
corrected  to  read  "Di8ability(ie8)  (See 
Employees  widi  disabilities)". 

FIRMR  Index   [Conaetad] 

27.  On  page  53422.  in  die  FIRMR 
Index,  the  entry  for  "Employees  with 
disabilities"  is  corrected  to  read  as 
foUows:  "Employees  widi  disabilities 
•  •  '201-3.402  201-17.001,201-18.001, 
201-20.103-7.  201-21.603.  Bulletin  C-8, 
Bulletin  C-9.  Bullethi  C-10." 

Dated:  January  25. 1991. 
Ma<garal  Tnintich, 
Chief,  Regulationa  Branch. 
(FR  Dot  91-2786  FUed  2-6-91;  8:45  am] 
MUJNacOOIl 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DockdNa  90-441;  RM-7210]     - 

Radio  Broadcasting  Services:  Grand 
Rapkto,MI 

AOENCv:  Federal  Communications 

Commission. 

action:  Ffaial  rule. 


SUMMARY:  This  document  substitutes 
Channel  254A  for  Channel  255A  at 
Grand  Rapids,  Michigan,  ui  response  to 
a  petition  filed  by  Haidi  Broadcasting 
Corporation.  See  55  FR  42587.  October 
22. 1990.  We  shaU  also  modify  die 
consbuction  permit  for  Station  WXJL 
Channel  255A,  to  specify  operation  on 
Channel  254A.  Canadian  concurrence 
has  been  obtafaied  for  Channel  254A  at 
coordinates  43-01-36  and  85-41-28. 
tWKCnvi  DATC  March  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kaddeen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
•UFPtiMtNTARY  mromiATiON:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-441, 
adopted  January  24. 1991.  and  released 
February  1, 1991.  The  full  text  of  diis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
busfaiess  hours  fai  die  FCC  Dockets 
Branch  (room  230),  1919  M  SU«et  NW.. 


Washfaigton.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800, 2100  M  Street,  NW.,  Suite 
14a  Washfaigtoa  DC  20037. 

List  of  SubjecU  fai  47  CFR  Part  79 
Radio  broadcasting. 

PART73-(AMENDED] 

1.  The  audiorify  citation  for  part  73 
continues  to  read  as  foUows: 
Authority:  47  U.S.C  154, 303. 

S73.202   [Amended] 

2  Section  73.202(b),  die  Table  of  FM 
AUotments  under  Michigan  is  amended 
by  removfaig  Channel  255A  and  addfaig 
Channel  254A  at  Grand  Rapids. 
Federal  Communications  Commiuion. 
Andrew  |.  Rhodea, 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rule$  Division.  Mass  Media  Bureau. 

[FR  Doa  91-2922  nied  2-6-91: 8:45  am] 
BSJJNO  cooc  sni-oi-M 


47CFRPart73 

[MM  Dockd  Na  00-513;  RM-7388] 

Radio  Broadcasting  Services: 
Campbell,  MO 

agency:  Federal  Communications 
Commission. 

action:  Fuial  rule. 


summary:  This  document  substitutes 
Channel  298C3  for  Channel  298A  and 
modifies  the  construction  permit  for 
Station  KKJJ  to  specify  operation  on  the 
higher  class  channel  at  Campbell, 
Missouri,  fai  response  to  a  petition  filed 
by  Jack  G.  Hunt  See  55  FR  47345, 
November  11, 1990.  Coordinates  for 
Channel  298C3  at  Campbell  are  36-2&-42 
and  89-51-17. 

EFFECnvE  date:  March  18. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerie,  Mass  Media 
Bureau,  (202)  634-6530. 
SUFPLEMENTARY  INFORMATION:  This  is  a 

S3mopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-513, 
adopted  January  24, 1991,  and  released 
February  1, 1991.  The  full  text  of  diis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
busfaiess  hours  fai  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Sheet  NW., 
Washfaigton,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW.,  Suite 
14a  Washfaigton.  DC  20037. 


List  of  Subjects  fai  47  CFR  Put  79 

Radio  broadcasting. 

PART73-[AMENDED] 

1.  The  audiorify  citation  for  part  73 
continues  to  read  as  foUows: 
Authority:  47  U.S.C  151  303. 

173.202   [Amended] 

2  Section  73.202(b),  die  Table  of  FM 
AUotments  under  Missouri,  is  amended 
by  removfaig  Channel  298A  and  adding 
Channel  298C3  at  CampbeU. 

Federal  Commimications  CommiMion. 

Andrew  J.  Rhodes. 

Acting  Chief  Allocations  Branch.  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

[FR  Doc  91-2923  Filed  2-6-91: 6:45  am] 

Huata  COM  •rii.«Mi 


47  CFR  Part  73 

[MM  Doekd  Na  00-470;  RM-7374] 

Radio  Broadcasting  Services;  LaureL 
MT 

agency:  Federal  Communications 
Commission. 

action:  Ffaial  rule. 


f.  This  document  allots  Channel 
269C  to  Laurel  Montana,  as  that 
communlfy's  first  FM  sendee  fai 
response  to  a  petition  filed  by  Jubilee 
Radio  Network  of  Montana.  See  55  FR 
45624.  October  30. 1990.  The  coordinates 
for  Channel  2G9C  are  45-40-24  and  108- 
46-ia 

EFFEcnvE  date:  March  16, 1991;  die 
window  period  for  filuig  applications  for 
channel  289C  at  Laurel.  Montana  will 
open  on  March  19, 1991,  and  close  on 
April  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-653a 

SUFPIEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-47a 
adopted  January  22, 1991,  and  released 
February  1 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  fai  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW., 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street.  NW..  Suite 
14a  Washfaigton.  DC  20037. 

List  of  Subjects  fai  47  CFR  Part  79 

Radio  broadcasting. 
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PARTTS-CAMENOCOl 

1.  The  aathority  dtatkm  for  pert  7S 
contlnuet  to  read  M  foUowe: 

Amhorilr  47  VAC  154. 308. 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  adding  Channel  280C  Laorel. 

FadenI  CoamiuDicatioiM  CominiMkm. 

Acting  Chief.  Alhcatiom  BnncK  Policy  and 
Ruh$  Division.  Mou  Media  Bureau. 

[FR  Doc  81-2904  Filed  3-0-91: 8:45  am] 


47  cm  Part  76 

(MM  Oedwl  Na  «Mt7;  RM>73M] 


Tiahomlngo,  OK 

AQiNCv:  Federal  Conmiunications 
Commissioa. 

action:  Final  rule. 


r:  The  Commission,  at  the 
request  of  Ballard  Broadcastiog 
Company  of  Oklahoma,  faic  substitutes 
Channel  28eC3  for  Oiannel  282A  at 
Tishomingo.  Oklahoma,  and  modifies  its 
construction  permit  for  Station  KTSH- 
FM  to  specify  (H>eratlon  on  the  higher 
powered  channel.  Channel  259C3  can  be 
allotted  to  Tishomingo  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  and 
can  be  used  at  the  transmitter  site 
specified  in  the  station's  construction 
permit  The  coordinates  for  Channel 
259C3  at  Tishomingo  are  North  Latitute 
34-11-15  and  West  Longitude  g6-43-2a 
With  this  action,  this  proceeding  is 
terminated. 
Emcnvf  DATC  March  18.  loei. 


KM  njRTMail  MMMMATIOII  CONTACT! 
Leslie  K.  Shapiro,  Maaa  Media  Bureau, 
(202)634-6530. 

•umiMKNTAMV  iNPomiATiON:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90^187. 
adopted  January  22, 1991.  and  released 
February  1. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  die  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW.,  Suite 
14a  Washington.  DC  20037. 

List  of  Subjects  In  47  CFR  Fart  7S 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authoiitr  47  U.S.C.  154. 303. 

173.202    [AaMfided] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Channel  292A 
and  adding  259C3  at  Tishomingo. 

Federal  Communications  Commission. 
Aodrsw ).  Rliadet, 

Acting  Chief,  Allocations  Branch.  Policy  aid 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  91-2925  Filed  2-«-91;  8:46  am] 
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Proposed  Rules 


Fadaral 

Vol.  56.  Na  as 

Thursday,  February  7,  1981 


This  aection  of  the  FEDERAL  REGISTER 
cornasia  noncea  lo  ine  puosc  of  me 
propoaed  isauanca  of  rules  and 
reguMttona.  The  pupoas  of  theaa  noHoes 
ia  to  stve  inlorostod  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPAimiENT  OF  AGRICULTURE 
Agricultural  MarteUng  Sarvie* 
7CFRPart58 

[DA-90-0131 

Qradbig  and  btapactlon,  Qanarai 
upaGnNanona  lOr  Approvaa  iibhtb 
and  Standarda  for  Qradaa  of  Daky 
Producta;  Propoaad  Raviaion  of  tha 
umtad  Stataa  Standarda  for  Qradaa  of 
Dry  Swaateraam  Buttarmilk  and 
rTopoaao  Amanoinania  lo  uia  uonarai 
SpadflcatkNia  for  Dairy  Planta 
Approvad  for  USDA  Inapactlon  and 
Grading  Sarvica 

AOCNCV:  Agricultural  Marketing  Service. 

USDA. 

ACnoN:  Proposed  rule. 

auMMAllv:  This  document  proposes  a 
revision  of  the  United  States  Standards 
for  Oades  of  Dry  Sweetcream 
Buttermilk.  In  addition  to  redesignating 
this  product  as  dry  buttermilk,  this 
proposal  would  expand  the  scope  of  the 
current  standards  by  including  criteria 
which  evaluate  the  quality  of  dry 
buttermilk  product,  llie  proposal  also 
would  broaden  the  application  of  these 
standards,  to  more  cleariy  reflect 
current  industry  processing  practices 
and  marketing  needs,  by  providing  for 
buttermilk  derived  from  the  churning  of 
butter  obtained  from  a  variety  of  cream 
sources.  These  changes  were  initiated  at 
the  request  of  the  American  Dairy 
Products  Institute. 

OATca:  Comments  must  be  received  on 
or  before  April  8. 1991. 
ADOMCSan:  Comments  should  be  sent 
to:  Director.  USDA/AMS/Dairy 
Diviaion,  room  296B-S,  P.O.  Box  96456, 
Washington,  DC  20000-6456.  All 
conunents  made  pursuant  to  this  notice 
will  be  available  for  pubHc  inspection  in 
room  27SO-S  between  8  a  jn.  and  4:30 
p.m. 


M10N  CONTACT: 

Duane  R.  Spooler,  Head,  Dairy 
Standardizatioa  Section.  U8DA/AMS/ 


Dairy  Division,  room  2760-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
telephone:  (202)  447-7473. 
SUPPIfMENTARY  INFORMATKM:  This 
proposed  rule  haa  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  a  "non-major"  rule 
imder  the  criteria  contained  Uierein. 

The  proposed  rule  also  has  been 
reviewed  in  accordance  with  the 
Regulatory  Flexibility  Act,  5  U.S.C  601 
et  seq.  The  Administrator,  Agriculturcd 
Marketing  Service,  has  determined  that 
the  proposed  rule,  if  promulgated,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  use  of  the  standards  is 
voluntary  and  the  revisions  would  not 
increase  costs  to  those  utilizing  the 
standards. 

USDA  grade  standards  are  voluntary 
standards  that  are  developed  pursuant 
to  the  Agricultural  Marketing  Act  of 
1946  (7  U.S.C.  1621  etseq.)  to  facilitate 
the  marketing  process.  Such  standards 
for  dairy  products  identify  the  degree  of 
quality  in  the  various  products.  Quality 
in  general  refers  to  usefulness, 
desirability,  and  value  of  the  product — 
its  marketability  as  a  commodity. 

Manufacturers  of  dairy  products  are 
bee  to  choose  whether  or  not  to  use 
these  grade  standards.  When  products 
are  officially  graded,  the  USDA 
regulations  and  standards  governing  the 
grading  of  manufactured  or  processed 
dairy  products  are  used.  These 
regulations  also  require  a  charge  for  the 
grading  service  provided  by  USDA. 

In  accordance  with  the  United  States 
Department  of  Agriculture  policy  for 
regulatory  review,  the  Dairy 
Standardization  Section  conducted  a 
review  of  the  United  States  Standards 
for  Grades  of  Dry  Sweetcream 
Buttermilk  and  the  Department's 
informal  Specification  for  Dry 
Buttermilk  Product  The  objective  of  the 
review  was  to  obtain  both  current  and 
historical  information  relating  to  an 
industry  proposal  to  revise  the  current 
standards  for  dry  buttermilk  and  to 
formalize  quality  grade  standards  for 
dry  buttermilk  product 

The  review  involved  the  collection 
and  evaluati(m  of  information  from  the 
Department's  Dairy  Grading  Section  and 
representatives  of  the  American  Dairy 
Products  Institute.  It  was  determined 
that  the  current  definition  lor  dry 


buttermilk  requires  that  the  liquid 
buttermilk  be  derived  from  the  churning 
of  butter  made  entirely  from 
sweetcream.  Buttermilk  derived  from  the 
churning  of  butter  which  contains  cream 
from  sources  other  the  sweetcream  are 
specifically  excluded  in  the  USDA  grade 
standard.  Current  industry  practices, 
however,  utlize  cream  from  a  variety  of 
sources  in  the  manufacture  of  butter. 
These  sources  include  cream  separated 
bom  whole  milk,  cream  separated  from 
whey,  which  is  a  co^roduct  of  the 
cheese  making  process,  and  cultured 
cream,  which  encourages  the 
proUferation  of  lactic-add-prodndng 
bacteria  to  provide  a  cultured  flavor  in 
butter.  Buttermilk  obtained  fit>m  these 
sources  may  be  further  processed  into 
dry  buttemdlk  and  dry  buttermilk 
product 

The  proposal  would  provide  a  broader 
definition  of  dry  buttermilk,  change  the 
nomenclature  of  dry  sweetcream 
buttermilk  to  dry  buttermilk,  and  e^qpand 
the  scope  of  the  standard  to  incorporate 
quality  criteria  for  dry  buttermilk 
product  eligible  for  USDA  grading 
service. 

The  primary  property  which 
differentiates  the  value  and  usability  of 
dry  buttermilk  and  dry  buttermilk 
product  is  the  protein  content  The 
proposal  would  establish  a  minimum 
protein  content  for  dry  buttermilk.  To 
achieve  this  minimum  the  dry  buttermilk 
must  be  obtained  from  a  cream  source 
which  has  a  composition  sufficiently 
high  in  protein  to  meet  the  standard 
requirement 

This  proposal  would  also  incorporate 
quality  criteria  for  dry  buttermilk 
product  Dry  buttermilk  product  is 
considered  to  be  a  commodity  of  lesser 
economic  vahie  and  may  be  obtained 
bom  a  cream  source  which  has  a 
variable  protein  content.  The  resulting 
dry  product  will  not  meet  the  minimum 
protein  content  for  dry  buttermilk. 

Corollary  changes  are  also  provided 
in  part  58,  subpart  B,  entitled  General 
Specifications  for  Dairy  Plants 
Approved  for  USDA  Inspection  and 
Grading  Service,  to  conform  the 
definitions  of  dry  buttermilk  and  dry 
buttermilk  product  set  forth  therein  with 
the  proposed  United  States  Standards 
for  Grades  of  Dry  Buttermilk  and  Dry 
Buttermilk  Product   . 


Ttdanl  Regtoter  /  Vol.  56.  No.  26  /  Thursday.  February  7.  1991  /  Proposed  Rules 


lilt  of  8iib|ects  in  7  CFR  Pint  n 

Dairy  products.  Food  grades  axid 
standards.  Food  labeling.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
58  be  amended  as  follows: 

PART8i-{AIIEN0E0] 

1.  Tbe  authority  citation  for  7  CFR 
part  58  continues  to  read  as  follows: 

Authority:  Sees.  202-208, 80  StaL  1087,  u 
■msmtod;  7  U.&C  1821-1827.  unless 
otherwise  noted. 

2.  In  subpart  B,  1 58.208.  paragraph  (d) 
is  revised  and  paragrai^  (e)  is  added  to 
read  as  follows: 


(d)  Dry  buttermilk.  Tlie  product 
resulting  from  drying  liquid  buttermilk 
that  was  derived  from  the  churning  of 
butter  and  pasteurized  prior  to 
condensing  at  a  temperatiire  of  161*F  for 
15  seconds  or  its  equivalent  in  bacterial 
destruction.  Dry  buttermilk  shall  have  a 
protein  content  of  not  less  than  30.0 
percent  Dry  buttermilk  shall  not  contain 
or  be  derived  from  nonfat  dry  milk,  dry 
whey,  or  products  other  than  buttermilk, 
and  shall  not  contain  any  added 
preservative,  neutralizing  agent,  or  other 
chemical 

(e)  Dry  buttermilk  product  The 
product  resulting  &t>m  drying  liquid 
buttermilk  that  was  derivied  from  the 
churning  of  butter  and  pasteurized  prior 
to  condensing  at  a  temperature  of  101  *F 
for  15  seconds  or  its  equivalent  in 
bacterial  destruction.  Dry  buttermilk 
product  has  a  protein  content  less  than 
2OJ0  percent  Dry  buttermilk  product 
shall  not  contain  or  be  derived  from 
nonfat  dry  milk,  dry  whey,  or  products 
other  than  buttermilk,  and  shall  not 
contain  any  added  preservative, 
neutralizing  agent  or  other  chemical 

3.  In  subpart  B,  |  58.234  is  revised  to 
read  as  follows: 

fS«,234    ButtermML 

Buttermilk  for  drying  as  dry  buttermilk 
or  dry  buttermilk  product  shall  be  fresh 
and  derived  from  the  churning  of  butter, 
with  or  without  the  addition  of  harmless 
lactic  culture.  No  preservative, 
neutralizing  agent  or  other  chemical  may 
be  added.  Fluid  buttermilk,  unless 
cultured,  shall  be  held  at  45*F  or  lower 
unless  processed  within  2  hours. 

4.  In  subpart  B.  |  58.238  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 


I 


(a)  •  •  • 

(2)  All  buttermilk  to  be  used  in  the 
manufacture  of  dry  buttennilk  or  dry 
butteimilk  product  shall  be  pasteurized 
prior  to  condensing  at  a  temperature  of 
181  *F  for  15  seconds  or  its  equivalent  in 
bacterial  destruction. 


5.  In  subpart  B.  |  68.251  is  revised  to 
read  as  follows: 


|S8^1    Dry 


■na  wy  Dumnniiii 


The  quality  requirements  for  dry 
buttermilk  or  dry  buttermilk  product 
bearing  an  ofRcial  Identification  shall  be 
in  accordance  with  the  U.S.  Standards 
for  Grades  of  Dry  Buttennilk  and  Dry 
Buttermilk  Product 

8.  Subpart  Q— United  States 
Standards  for  Grades  of  Dry 
Sweetcream  Buttennilk  is  revised  to 
read  as  follows: 

Subpart  O—UnMsd  States  Standards  for 
Qradeeof  Dry  ButlennNk  and  Oiy 
ButtemHc  Product  * 

Definitioiis 

Swc> 

55.2851  Dry  buttennilk  and  diy  buttennilk 
product 

U3.  Grades. 

58.2852  Nomenclature  of  U.S.  grades. 

58.2853  Basis  for  determination  of  U.& 
grades. 

58.2654    Spedflcations  for  U.S.  grades. 
58.2855    U.S.  grade  not  assignable. 
58.2858    Test  metiiods. 

Bxplanatioo  of  Tenns 

58.2857    Explanation  of  terms. 

Su&fMrt  O-Unttad  StatM  Standards 
for  Qradas  of  Dry  ButtarmHk  and  Dry 
Buttarmilk  Product 

AutiMxity:  Agricultural  Marlieting  Act  of 
1948.  Sees.  203  and  205.  80  Stat  1087.  as 
amended,  and  1090,  as  amended;  7  U.S.C. 
1622  and  1624. 

DefinttioDS 

§  58*28o  I    My  DuttemMk  and  d^ 

(a)  Dry  buttermilk  (made  by  the  spray 
process  or  the  atmospheric  roller 
process)  is  the  product  resulting  from 
drying  liquid  buttermilk  that  was 
derived  from  the  churning  of  butter  and 
pasteurized  prior  to  condensing  at  a 
temperature  of  181  *F  for  15  seconds  or 
its  equivalent  in  bacterial  destruction. 
Dry  buttermilk  shall  have  a  protein 
content  of  not  less  than  30.0  percent  Dry 
buttermilk  shall  not  contain  or  be 
derived  from  nonfot  dry  milk,  dry  whey, 


or  products  other  than  buttermilk,  and 
shall  not  contain  any  added 
preservative,  neutralizing  agent,  or  other 
chemical. 

(b)  Dry  buttermilk  product  (made  by 
the  spray  process  or  the  atmospheric 
roller  process)  is  the  product  resulting 
frt>m  drying  liquid  buttermilk  that  was 
derived  from  the  churning  of  butter  and 
was  pasteurized  prior  to  condensing  at  a 
temperature  of  161  *F  for  15  seconds  or 
its  equivalent  in  bacterial  destruction 
Dry  buttermilk  product  has  a  protein 
content  less  than  30.0  percent  Dry 
buttennilk  product  shall  not  contain  or 
be  derived  from  nonfat  dry  milk,  dry 
whey,  or  products  other  than  buttermilk, 
and  shall  not  contain  any  added 
preservative,  neutralizing  agent  or  other 
chemical 

U.S.  Grades 

(58.2852    Nomenclature  of  U  A  grades. 

The  nomenclature  of  U.S.  grades  is  as 
follows: 
((a)  U.S.  Extra, 
(b)  U.S.  Standard. 

{58.2853    Basis  for  determination  of  U.S. 


■  ConpMano*  with  iImm  standarda  doM  not 
•xcuM  (ailun  to  oonpty  witii  the  provtsions  of  tlia 
Fedorsl  Food.  Onigi  and  Cosmetic  Act 


(a)  The  U.S.  grades  of  dry  buttermilk 
and  dry  buttennilk  product  are 
determined  on  the  basis  of  flavor, 
physical  appearance,  bacterial  estimate 
on  the  basis  of  standard  plate  count 
milkfat  moisture,  scorched  particles, 
solubility  index,  titratable  acidity,  and 
protein  content 

(b)  The  final  U.S.  grade  shall  be 
established  on  the  basis  of  the  lowest 
rating  of  any  one  of  the  quality 
characteristics. 

§58.2854    SpecWcetloneforUAanidee. 

(a)  U.S.  Extra  Grade.  U.S.  Extra  Grade 
dry  buttermilk  and  U.S.  Extra  Grade  dry 
buttennilk  product  shall  conform  to  the 
following  requirements  (See  Tables  I,  II. 
m.  and  IV): 

(1)  Flavor  (applies  to  the  reconstituted 
product).  Shall  be  sweet  and  pleasing, 
and  has  no  imnatural  or  offensive 
flavors. 

(2)  Physical  appearance.  ShaU 
possess  a  uniform  cream  to  light  brown 
color,  be  free  from  lumps  except  those 
that  readily  break  up  with  slight 
pressure,  and  be  practically  free  from 
visible  dark  particles. 

(3)  Bacterial  estimate.  Not  more  than 
50.000  per  gram  standard  plate  count 

(4)  Milkfat  content  Not  less  than  4.5 
percent 

(5)  Moisture  content  Not  more  than 
4.0  percent 

(6)  Scorched  particle  content  Not 
more  than  15.0  mg.  for  spray  process  aind 
22.5  mg.  for  roller  process. 
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(7)  Solubility  index.  Not  more  than 
1.25  ml.  for  spray  process  and  15i>  ml 
for  roller  process. 

(8)  Titratable  acidity.  Not  less  than 
0.10  percent  nor  more  than  0.18  percent 

(9)  Protein  content  (dry  buttermilk 
only).  Not  less  than  30.0  percent 

(10)  Protein  content  (dry  buttermilk 
product  only).  Not  less  than  30.0  percent 

(b)  U.S.  Standard  Grade.  U.S. 
Standard  Grade  dry  buttermilk  and  U.S. 
Standard  Grade  dry  buttermilk  product 
shall  conform  to  the  following 
requirements  (see  Tables  I II,  III.  and 
IV): 

(1)  Flavor  (applies  to  the  reconstituted 
product).  Should  possess  a  fairly 
pleasing  flavor,  but  may  possess  slight 
unnatural  flavors  and  has  no  offensive 
flavors. 

(2)  Physical  appearance.  Shall 
possess  a  uniform  cream  to  light  brown 
color,  be  free  frxim  lumps  except  those 
that  readily  break  up  with  moderate 
pressure,  and  be  reasonably  free  from 
visible  dark  particles. 

(3)  Bacterial  estimate.  Not  more  than 
200,000  per  gram  standard  plate  coimt 

(4)  Milkfat  content  Not  less  than  4.5 
percent. 

(5)  Moisture  content  Not  more  than 
5.0  percent 

(6)  Scorched  particle  content  Not 
more  than  22.5  mg.  fat  spray  process  and 
32.5  mg.  tot  roller  process. 

(7)  Solubility  index.  Not  more  than  2.0 
ml.  for  spray  process  and  15.0  ml.  for 
roller  process. 

(8)  Titratable  acidity.  Not  less  than 
0.10  percent  nor  more  than  0.20  percent 

(9)  Protein  content  (dry  buttermilk 
only).  Not  less  than  30.0  percent 

(10)  Protein  content  (dry  buttermilk 
product  only).  Less  than  30.0  percent 

Table  L-^lasstfication  of  Flavor 


Table  IIL^^«iaeeHlcatlon  AccordbiQ  to 
Laboratory  Analysis 


ExplanatieD  of  Tenns 


Flyof 
cttafedsnattcs 

U.S.  extra 
grade 

U.&  standard 
grade 

Unnatural 

Offenskw      ._. 

None. 

None 

SNght 

Table  IL— Clesstflcation  of  Physical 


Laboratory  Issis 

U.S.  axlra 
grade 

U.S.  ^ 
grade 

Bacterial  estimate: 

50.000 

200,000 

MMcfat  contenlsr 

percent  (Max.). 

4.5 

4.5 

Moisture  content 

poroent  (Max.) 

4.0 

%A 

Scorctted  parScie 

content  mg. 

Spray  process 

(Max.) 

15.0 

22.5 

Roller  process 

(Max.) 

22.5 

3^5 

Solubttly  Index:  ml. 

Spray  process 

(Max.) 

1.2S 

2.0 

Roller  process 

(Max.) 

15.0 

15.0 

Trtratabie  ackSly: 

percent 

0.10-0.18 

0.10-0.20 

Table  IV.-^lassification  According  to 
Protein 


Product 

U.S.  extra 
grade 

u.s.^ 

ttsnctafd 
grade 

Dry  Buttermilk  percent 
(MIn.) 

30.0 

3ao 

30.0 

Dry  ButtarmMi  Product 
percent  (Lms  ttian)  ... 

30.0 

{58.2655   U.S.  grade  not  assignatHe. 

Dry  buttermilk  or  dry  buttermilk 
product  shall  not  be  assigned  a  U.S. 
grade  for  one  or  more  of  the  following 
reasons: 

(a)  Fails  to  meet  the  requirements  for 
U.S.  Standard  Grade. 

(b)  Is  produced  in  a  plant  foimd  on 
inspection  to  be  using  unsatisfactory 
manufacturing  practices,  equipment  or 
facilities,  or  to  be  operating  tmder 
unsanitary  plant  conditions. 

(c)  Is  produced  in  a  plant  which  is  not 
USDA  approved. 

S582658    Test  methods. 

All  required  tests  shall  be  performed 
in  accordance  with  "Instructions  for 
Resident  Grading  QuaUty  Control 
Service  Programs  and  Laboratory 
Analysis,"  DA  Instruction  No.  918-RL, 
Dairy  Grading  Section.  Dairy  Division. 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculttue,  Washington, 
DC  20090-6456:  and  "Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists,"  15th  Ed.  or  latest 
revision. 


958.2687    ExplMMllonetl 

(a)  With  respect  to  flavor  (1)  Slight 
Detectable  only  upon  critical 
examination. 

(2)  Offensive.  Those  that  are 
obnoxious  and  cause  displeasure  when 
tasted  or  smelled. 

(3)  Unnatural.  Those  that  are 
abnormal  to  the  characteristic  flavor  of 
the  product 

(b)  With  respect  to  physical 
appearance.  (1)  Practically  free.  Present 
only  upon  very  critical  examination. 

(2)  Reasonably  free.  Present  only 
upon  critical  examination. 

(3)  Slight  pressure.  Only  sufficient 
pressure  to  disintegrate  the  lumps 
readily. 

(4)  Moderate  pressure.  Only  enough 
pressure  to  disintegrate  the  lumps 
easily. 

(5)  Lumpy.  Loss  of  powdery 
consistency  but  not  caked  into  hard 
chunks. 

(6)  Visible  dark  particles.  The 
presence  of  scorched  or  discolored 
specks. 

Signed  at  Washington,  DC  on  February  4, 
1991. 

Danid  Haley, 
Administrator. 

[FR  Doc.  91-2975  Filed  2-6-91;  8:45  am] 
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7CFRPart91S 

[Docket  Na  FV-«1-226Pf)] 

Avocados  Grown  in  South  Florida; 
Proposed  Establishment  of  Grade  and 
Contahier  Lot  Martdng  Requlrenoents 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Proposed  rule. 

summary:  This  mle  proposes 
establishing  a  minimum  grade 
requirement  of  U.S.  No.  2  and  container 
lot  marking  requirements  for  Florida 
avocados  handled  to  points  within  the 
production  area  (South  Florida).  This 
proposed  action  is  expected  to  result  in 
the  shipment  of  better  quality  avocados 
to  the  fresh  market  within  the 
production  area  and  improve  program 
compliance  in  the  interest  of  growers, 
handlers,  and  consumers. 

DATES:  Comments  must  be  received  by 
March  11, 1991. 

ADDWESSES;  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Qerk, 
Fruit  and  Vegetable  Division.  AMS. 


4954 
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USOA.  P.O.  Box  96450,  room  2S25-S. 
Washington.  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  wHl  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Qerk  during  regular 
business  hours.  The  written  comments 
should  reference  the  docket  number, 
date,  and  page  number  of  this  issue  of 
the  Federal  Ragistar. 


Gary  D.  Rasmussen.  Marketing 
Specialist.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetoble  Division.  AMS.  USDA.  P.O. 
Box  96456,  room  2S2S-S.  Washington. 
DC  20090-6456.  telephone  (202)  47S- 
391& 


TARV  WroWMATIOH.  This 
proposed  rule  is  issued  under  the 
Marketing  Agreement  and  Marketing 
Order  Na  91S,  as  amended  (7  CFR  part 
915).  regulating  the  handling  of 
avocados  grown  in  South  Florida.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C  601- 
674),  hereinafter  referred  to  as  the  Act. 
This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-ma}or"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Mariceting  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  wiU  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  o%vn  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibiUty. 

There  are  about  42  handlers  of  Florida 
avocados  subject  to  regulation  under 
Marketing  Order  No.  915.  and  about  300 
avocado  producers  in  the  production 
area  (South  Florida).  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $50aooa  and  small 
agricultural  services  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $3,50aooa  The  majority  of  the 
avocado  handlers  and  producers  may  be 
classified  as  small  entities. 

The  Avocado  Administrative 
Committee  (committee)  met  November 


7, 1900,  and  recommended  this  proposed 
rule.  The  committee  wotki  with  the 
Department  in  administering  the 
marketing  agreement  and  order.  The 
committee  meets  prior  to  and  during 
each  session  to  consider 
recommendations  for  modification, 
suspension,  or  termination  of  the 
regulatory  requirements  for  Florida 
avocados.  Committee  meetings  are  open 
to  the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations,  information 
submitted  by  the  committee  and  other 
information,  and  determines  whether 
modification,  suspension,  or  termination 
of  the  regulatory  requirements  would 
tend  to  effectuate  the  declared  poUcy  of 
the  Act 

The  proposed  rule  would  change  the 
current  grade  and  container  lot  marking 
regulations  for  Florida  avocados  by 
revising  paragraphs  (a)  and  (b)  of 
i  915.306  (7  CFR  915.306)  to  require  all 
Florida  avocados  handled  to  grade  at 
least  U.S.  No.  2  and  be  in  containers 
marked  with  a  Federal-State  Inspection 
Service  lot  stamp  number.  Currently, 
only  avocados  handled  to  points  outside 
the  production  area  and  those  in 
containers  authorized  under  {  915.305 
must  meet  these  grade  and  container  lot 
marking  requirements.  Avocados  which 
are  imported  into  the  United  States 
under  7  CFR  944.28  are  abeady  required 
to  grade  U.S.  No.  2  and.  therefore,  the 
regulations  concerning  the  grade  of 
imported  avocados  shall  remain 
unchanged. 

Maturity  requirements  for  Florida 
avocados  handled  to  points  both  within 
and  outside  the  production  area  are 
specified  in  1 915.332.  These 
requirements,  based  on  minimum 
weights  and  diameters,  would  remain  in 
effect  and  unchanged  by  this  proposed 
action. 

About  12  percent  of  Florida's  fresh 
avocado  shipments  in  1989-W  were  to 
production  area  markets,  of  which 
slightly  over  one-half  were  inspected 
and  certified  as  meeting  both  grade  and 
maturity  requirements,  with  the 
remainder  meeting  maturity 
requirements  only.  The  committee 
recommended  this  proposed  rule  to 
improve  the  quality  of  avocados  shipped 
to  markets  within  the  production  area. 
The  committee  reported  that  shipments 
of  poor  quality  avocados  to  markets 
within  the  production  area  have 
depressed  prices  for  better  quality 
avocados  and  restilted  in  lower  overall 
returns  to  producers.  The  proposed 
grade  and  lot  marking  requirnnents  are 
designed  to  strengthen  market 
conditions  for  shipments  within  South 


Florida  in  the  interest  of  growers, 
handlers,  and  consumers. 

This  proposed  action  also  is  expected 
to  hpprove  compliance  with  order 
requirements  within  South  Florida,  since 
lot  stamping  provisions  make  it  easier  to 
determine  the  handler  of  a  particulat-  lot 
of  avocados  and  if  such  lot  was 
inspected  and  certified  as  meeting 
marketing  order  requirements.  This 
should  help  prevent  violative  shipments 
of  substandard  avocados  within  the 
production  area. 

Although  compliance  with  these  grade 
and  lot  stamping  requirements  will 
affect  costs  to  handlers,  these  costs 
would  be  offset  by  the  benefits  of 
providing  the  trade  and  consumers  with 
better  quality  avocados. 

Based  on  Uie  above,  the  Adminstrator 
of  the  AMS  has  determined  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

list  of  Subjects  in  7  CFR  Part  915 

Avocados,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the    - 
preamble,  7  CFR  part  915  is  proposed  to 
be  amended  as  follows: 

PART  91S-AV0CAD0S  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  915  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat  31.  as 
amended  7  U.S.C  601-674. 

2.  Section  915.306  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

|915,306   Florfda  avocado  grade,  pack, 
and  eontainar  marking  reguiatloa 

(a)  No  handler  shall  handle  any 
variety  of  avocados  grown  in  the 
production  area  unless: 

(1)  Such  avocados  grade  ai  least  US 
No.  2, 

(2)  Such  avocados  are  in  containers 
marked  with  a  Federal-State  Inspection 
Service  lot  stamp  number. 

(3)  Such  avocados  handled  to  points  - 
outside  the  production  area  are  in 
containers  authorized  under  §  915.305. 

(4)  Such  avocados  when  handled  in 
containers  authorized  under  §  915.305 
are  packed  in  accordance  with  standard 
pack. 

(5)  Such  avocados  when  handled  in 
containers  authorized  under  §  915.305. 
except  for  those  to  export  destinations, 
are  marked  with  the  grade  of  the  fruit  in 
letters  and  numbers  at  least  one  inch  in 
height  on  the  top  and  two  sides  of  the  lid 
of  the  container,  effective  each  fiscal 
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year  from  the  first  Monday  after  July  15 
until  the  first  Monday  after  January  1. 

(b)  The  provisions  of  paragraphs 
(a)(2),  (a)(3),  (a)(4),  and  (a)(5)  of  this 
section  shall  not  apply  to  individual 
packages  of  avocados  weighing  four 
pounds  or  less,  net  weight  in  master 
containers. 

Dated:  February  4, 1961. 

Rotiert  C  Keeney. 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[PR  Doc  01-2974  Filed  2-6-91: 8:45  am] 

BUJNa  oooa  s«ie-M-ii 


7  CFR  Parts  1001  and  1002 
[DA-91-0011 

MHk  In  tha  New  England  and  New 
York*New  Jersey  Marketing  Arwss; 
Notice  of  Proposed  Suapenaion  of 
Certain  Provlaiona  of  ttie  Orders 

agency:  Agricultural  Mariceting  Service. 
USDA. 

ACnON:  Proposed  suspension  of  rule. 

SUMMARV:  This  notice  invites  written 
comments  on  a  proposal  to  suspend 
certain  provisions  of  the  New  &igland 
and  New  York-New  Jersey  milk  orders. 
The  suspension  actions  were  requested 
by  seven  cooperative  associations 
representing  producers  who  provide 
much  of  the  milk  supply  for  ttie  two 
markets. 

The  proposed  suspension  actions 
would  suspend  the  seasonal  production 
incentive  payment  provisions  of  the  two 
orders  for  1991.  The  cooperatives' 
request  states  that  the  suspensions  are 
necessary  to  ameUorate  the  impending 
collapse  of  farm-level  milk  prices  in  the 
two  marketing  areas  by  eliminating  the 
deductions  from  producer  prices  in  the 
months  of  March  through  June  that 
would  be  made  under  the  orders' 
seasonal  incentive  payment  plans.  The 
suspensions  would  also  eliminate  the 
fall  incentive  payments  for  the  fall 
months  of  1991. 

DATES:  Comments  are  due  no  later  than 
February  21, 1991. 

ADDRESSES:  Comments  (four  copies) 
should  be  filed  with  the  USDA/ AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  room  2968,  South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456. 
TON  nmTHER  mrofwiATioN  contact: 
Constance  M.  Brenner,  Marketing 
Specialist  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  room  2968, 
South  Building,  P.O.  Box  96456, 
Washingtcm.  DC  20090-«456,  (202)  447- 
7183. 


SUPPLBaKNTARV  INTOHMATION.  The 

Regulatory  Flexibility  Act  (5  U.S.a  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  dairy  fanners  and 
would  have  no  impact  on  regulated 
handlers. 

This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  Uie 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C  601-674).  the 
suspension  of  the  following  provisions 
of  the  orders  regulating  the  handling  of 
milk  in  the  New  England  and  New  Yoik- 
New  Jersey  marketing  areas  is  being 
considered  for  the  months  of  March 
through  November  1991: 

1.  In  S  1001.61,  suspension  of  the 
paragraphs  (c)  and  (d). 

2.  In  S  1002.71,  suspension  of 
paragraphs  (c)  and  (d). 

All  persons  who  want  to  send  written 
data,  views  of  arguments  about  the 
proposed  suspension  should  send  four 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  branch, 
room  2968,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456,  by 
the  14th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
14  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  before  seasonal 
incentive  plan  deductions  would  be 
required  on  payments  for  milk  produced 
in  March  1991. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  suspension  would 
suspend  for  1991  the  provisioru  of  the 
New  England  and  New  York-New  Jersey 
Federal  milk  orders  that  require 
deductions  from  and  additions  to 
producer  blend/uniform  prices  to  be 
made  for  the  purpose  of  encouraging 
dairy  farmers  to  level  out  their 
production  through  the  course  of  the 
year.  The  provisions  provide  for  the 
deduction  of  20  cents  per  hundredweight 
bom  the  blend/uniform  price  paid  to 
producers  to  be  made  for  the  month  of 


March,  30  cents  for  ^ril,  and  40  cents 
for  May  and  June.  The  funds  retained 
from  these  deductions  are  then  added  to 
the  pooled  milk  values  under  the  two 
orders  in  the  amounts  of  25,  30,  and  30 
percent  of  the  total  deducted  for  the 
months  of  August  September  and 
October,  respectively.  The  remaining  15 
percent  plus  interest  earned  on  the 
aggregate  funds  is  added  for  the  month 
of  November.  By  artificially  depressing 
producer  income  in  the  spring  and 
enhancing  it  above  otherwise  prevailing 
levels  in  the  fall,  the  provisions  provide 
an  incentive  to  producers  to  level  out 
the  seasonaUty  of  milk  production  to 
more  closely  reflect  fluid  milk  demand 
patterns. 

The  suspension  actions  were 
requested  by  seven  major  cooperative 
associations  representing  dairy  farmers 
shipping  to  handlers  regulated  by  the 
Federal  milk  marketing  orders  for  the 
New  England  and  New  York-New  Jersey 
marketing  areas.  The  cooperative 
associations  proposing  the  suspension 
are  Agri-Mark,  Inc.,  Atlantic  Dairy 
Cooperative,  Inc.,  Cabot  Farmers 
Cooperative  Creamery  Company, 
Dairylea  Cooperative,  Inc.,  Eastern  Milk 
Producers  Cooperative  Association,  Inc., 
St  Albans  Cooperative,  Inc.,  and  Upstate 
Milk  Producers  Cooperative.  In  total,  the 
cooperatives  represent  80  percent  of  the 
producers  whose  milk  is  pooled  under 
the  New  England  order,  and  32  percent 
of  the  producers  shipping  to  handlers 
regulated  under  the  New  York-New 
Jersey  order.  The  request  for  the 
suspension  stated  that  90  percent  of  the 
producers  in  the  2  markets  support  the 
requested  suspension. 

The  basis  for  the  suspension  request 
is  the  recent  marked  decline  in  the 
Minnesota-Wisconsin  price,  a  price 
series  on  which  Federal  order  prices  are 
based.  According  to  the  suspension 
request  projected  seasonal  increases  in 
milk  supplies  this  spring  will  further 
depress  the  Minnesota- Wisconsin  price 
to  or  below  the  support  level  of  $9.90  per 
hundredweight  The  cooperatives' 
request  states  that  such  an 
unprecedented  collapse  in  milk  prices  to 
levels  below  the  cost  of  production  will 
place  most  family  dairy  farm  operations 
in  a  serious  loss  situation,  force  many 
out  of  business,  and  severely  depress 
the  economies  of  rural  communities 
throughout  the  region.  Proponents  of  the 
suspension  state  that  the  further 
reduction  of  pay  prices  to  producers  this 
spring  due  to  operation  of  the  seasonal 
incentive  plan,  beyond  that  resulting 
from  anticipated  supply-demand 
conditions  and  occurring  at  a  time  when 
farm  cash  requirements  are  at  their 
seasonal  peak,  would  accentuate  the 
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drastic  niHBciu  crascn  BxpcKtcd  ntm 
the  oollapM  ia  ailk  prices  in  the  coming 
spring,  ftopoaents  •xpms  tneir 
contimdiig  sopport  for  iadusion  of 
seasonal  iaoeativt  payment  provtstons 
in  the  two  orders  beyond  1901,  and  state 
that  a  one-year  lapse  ia  tfie  operation  of 
the  provisions  is  not  likely  to  have  a 
significant  effect  on  the  continued 
leveling  of  seasonal  production  patterns 
in  the  region. 

list  of  Subjects  in  7  CFR  Parts  1691  and 


DEPARIMBITOFTNE  TMEASIIflY 


Milk  sdarksttng  oiueis. 

The  aathority  dtatioo  for  7  CFR  parts 
1001  and  1002  continues  to  read  as 
follows: 


rSecs.  1-ia  4a  StaL  31.  n 
ameMM:  7  U3XI  tOl-VA. 

SifDsd  at  WaaUagloa  DC  on  February  4. 
isn. 

Daniel  Halay. 
Adjninittrator. 

fFR  Doc  91-a7»  nhd  X-e-ei:  a.-45  am] 


OEP  ARTMEMT  OF  TRANSPORTATION 

Fcdarai  Aviaflon  Administration 

14CFRPart71 

I  Alrapaoa  Oocfcat  No.  «0-AaD-23J 


MnMfioimffi  lO  vmium 


;  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  NFRM:  correction. 


;  On  Wednesday,  December 
26, 19ga  a  Notice  of  Proposed 
Rulemaking  was  published  in  the 
Federal  Register  (55  FR  53002).  Proposed 
Amendment  to  Control  Zone, 
Owensboro,  KY.  The  Airspace  Docket 
was  erroneously  Dsted  as  Airspace 
Docket  Na  90-ASO-23.  This  action 
corrects  this  mistake.  The  correct 
number  is  gO-ASO-33. 


KTHM  CONTaCTt 
lames  G.  Walters  (404)  ?B3-7d4e. 

Issued  in  East  Point  Georgia,  on  January  7, 
1901. 

DonCasib 

Acting  Manager,  Ah-  Traffic  DhriBion. 
Southern  Ragion. 

(FR  Doc.  tl-«rea  Mad  S-*-«l:  B«  ami 


2«CFRPart31 

[iA-2a^9e] 

mN1545-AOa6 

Dapoaita  of  Emptoymant  Taxaaj 
Cofractlon 

AQtNCV:  internal  Revenue  Service. 

Treasury. 

ACTION:  Correction  to  notice  of  proposed 

rulemaking. 


;  Hue  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (IA-28-00).  which  was 
published  on  Friday,  Jantiary  4, 1991,  (56 
FR  395).  These  proposed  regulations 
relate  to  the  deposit  of  Federal 
employment  taxes  (including  railroad 
retirement  taxes). 

PON  PUNTNCn  INPONMATION  CONTACT: 

Vincent  G.  Surabian  202-506-5965  (not  a 
toll-free  number). 

SUPPI^NWNTAIIV  MPORMATKM: 

Background 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  this  correction, 
which  was  originally  adopted  on 
January  IS,  1959,  by  TJX  6354  and 
reflected  in  9  31.6302(c)-l  of  the 
Empioyraent  Tax  Relations  was 
amended  several  times  thereafter.  That 
section  currently  sets  forth  a 
methodology  for  determining  a  deposit 
obligation  based  on  an  employer's 
undeposited  HCA  and  withheld  income 
taxes  at  the  close  of  a  deposit  period. 
Regulation  1 31.6302(c)-2  was  originally 
adopted  on  December  20,  I960,  by  TJX 
6616  and  amended  several  times 
thereafter.  That  section  provides  similar 
rnles  with  respect  to  railroad  retirement 
taxes.  Section  226  of  the  Railroad 
Retirement  Solvency  Act  of  1963,  Public 
Law  Na  96-76. 97  Stat  411,  provides 
that  the  times  for  making  deposits 
prescribed  under  section  6302  of  the 
Internal  Revenue  Code  with  respect  to 
railroad  retirement  taxes  shall  be  the 
same  as  the  times  prescribed  for  FICA 
and  withheld  income  taxes. 

Need  for  Catiectioa 

As  published,  the  proposed 
regulations  contain  typographical  errors 
that  if  not  corrected,  might  cause 
confusion  to  taxpayen  and 
practitioners. 

Cecrection  of  Publicadoo 

Accorduigiy.  the  publicatioa  of  the 
proposed  r^nbtions  (IA-«9-90i  which 


was  the  subject  olFR  Doc.  91-6,  is 
corrected  as  follows:  - 

i  31 J302   (Corrected] 

1.  On  page  396.  third  column,  in 

i  31.e302(c)-KaHlHu)(6).  under  Example 
2,  line  10.  the  language  "with  respect  to 
wages  paid  is  $2J900.  Since  D"  is 
corrected  to  read,  "with  respect  to 
wages  paid  is  $2.80a  Since  E". 

S  31.6302    [Corrected] 

2.  On  page  307,  second  oohimn,  in 
S  31.6302(c)-l(a)(l)(ii)(d),  line  1,  the 
language  "l(a)(l)(liHc).  and  later, 
within  the  same"  is  corrected  to  read  ' 
"l(aKlH<iH<?).  and  later,  within  the 
same". 

DalaD.Goode, 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate). 

(FR  Doc  91-2833  Filed  1-6-01: 8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Offica  Of  Surfaca  Mining  Radantatioa 
and  EnfofoamaM 

30  CFR  Parte  701, 919.  and  917 

Surfaoa  Mining;  Coal  Mining  and 


Ragulatory  Program;  Part ormanoa 
Stendarda;  Hydroiogie  Balanca 

aoinCy:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 
ACTION:  Notice  of  public  hearing. 


:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (0^4)  of 
the  U.S.  Department  of  the  Interior 
pro]}osed  a  rule  that  would  govern 
protection  of  the  prevailing  hydroiogie 
balance  at  surface  and  undergronnd 
mining  operations  through  the  use  of 
best  technology  currently  available.  The 
proposed  rule  «vould  allow  alternative 
sediment  control  measures  as  best 
technology  currently  available  for  arid 
and  semi-arid  regions  of  the  United 
States;  in  die  humid  regions,  the  rule 
would  require  siltation  structures. 
Alternative  sediment  control  measures 
will  have  to  be  approved  by  OSM  based 
on  information  provided  by  the  States 
that  shows  such  measures  will  meet  the 
standards  in  the  Surface  Mining  Control 
and  Reclamation  Act  The  comment 
period  on  the  proposed  rule  has  been  . 
extended  to  February  28, 1991.  OSM  will 
conduct  a  public  hearing  in  Denver. 
Colorado  on  the  proposed  rule. 
OATI9:  The  public  bearing  is  scheduled 
for  February  26, 1001.  at  10  ajn. 
AOOM99a:  The  public  hewing  will  be 
held  at  the  foUonvlng  location:  Office  of  ' 
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Surface  Mining,  Western  Support 
Center,  Large  Conference  Room,  2nd 
Floor  of  the  Brooks  Towers.  1020 15th 
Street  Denver,  Colorado. 

PON  niNTHCII  mFORMATION  CONTACT! 

Douglas  Growitz.  FHG.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue  NW..  room  SlOl-L, 
Washington,  DC  20240:  Telephone  (202) 
343-1507  (Commercial  or  FTS], 
SUPPLEMfNTARV  INPONMATION:  OSM 
proposed  a  rule  in  the  November  13, 

1990,  Federal  Register  which  would 
govern  protection  of  the  prevailing 
hydroiogie  balance  at  surface  and 
underground  mining  operations  through 
the  use  of  best  technology  currently 
available  (55  FR  47430).  The  notice 
announced  a  public  comment  period  on 
the  proposed  rule'closing  January  14, 

1991.  On  January  14. 1991.  (56  FR  1375)  a 
notice  was  published  which  extended 
the  comment  period  to  February  28. 
1991.  Public  interest  in  the  proposed  rule 
has  continued  at  a  very  hi^  level.  OSM 
has  received  requests  to  hold  a  public 
hearing.  As  a  result,  OSM  has  scheduled 
a  public  hearing  for  February  26, 1991,  at 
10  a.m.  at  the  Office  of  Surface  Mining, 
Western  Support  Center,  Large 
Conference  Room,  2nd  Floor  of  the 
Brooks  Towers,  1020 15th  Street,  Denver, 
Colorado. 

Dated:  February  1, 1901. 
Brant  Wahhiuist 

Assistant  Director,  Reclamation  and 
Regulatory  Policy. 
[FR  Doc  91-2854  Filed  2-6-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRCh.l 
[FRL  3902-9] 

Underground  Infection  Control,  Claaa 
II.  Wella;  intent  to  Form  an  Adviaory 
Committee  to  Negotiate  Amendmento 
to  Regulationa 

AQOtCV:  Environmental  Protection 

Agency 

ACTION:  Request  for  comments. 

StlMMARV:  EPA  is  considering 
estabUshing  an  Advisory  Committee 
under  the  Federal  Advisory  Committee 
Act  (FACA).  The  Committee's  purpose 
would  be  to  negotiate  amendments  to 
the  Undergrotmd  Injection  Control  (UIC) 
regulation  governing  injection  wells 
associated  with  oil  and  gas  production 
(Qass  n  wells)  under  sections  1422  and 
1425  of  the  Safe  Drinking  Water  Act 
The  Committee  would  consist  of 


representatives  of  parties  that  are 
substantially  affected  by  the  outcome  of 
the  pnqrased  rule. 

EPA  requests  public  comment  on 
whetheR 

•  It  should  establish  a  Federal 
Advisory  Committee; 

•  It  has  properiy  identified  interests  it 
believes  are  affected  by  the  key  issues 
listed  above; 

•  Regulatory  negotiation  is 
appropriate  for  this  rulemaking,  and  the 
extent  to  which  the  issues,  and 
procedures  are  adequate  and 
appropriate. 

This  Notice  also  announces  that  an 
organizational  meeting  will  be  held  on 
February  12  and  13, 1991  from  9  a.m.  to  5 
p.m.  at  The  Embassy  Suites  Hotel  1250 
22nd  Street  NW.,  Washington,  DC  to 
discuss  the  issues  involved  in  the 
regulation  of  Class  II  wells,  and  whether 
the  Committee  should  be  formed  and 
negotiations  proceed.  This  meeting  is 
open  to  the  public  and  any  parties 
hiterested  in  the  negotiation  are 
encouraged  to  attend. 
DATES:  EPA  must  receive  comments  and 
suggestions  relating  to  this  initiative  by 
March  1, 1991. 

ADDRESSES:  Comments  should  be 
submitted  to  Francoise  M.  Braiser,  Chief, 
Underground  Injection  Control  Branch 
(WH-550E),  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington. 
DC  20460. 
PON  FURTHER  HIFORMATION  CONTACT: 

For  information  pertaining  to  the 
establishment  of  the  negotiation 
committee  and  associated 
administrative  matters  contact:  Chris 
Kirtz,  Director,  Regulatory  Negotiation 
Project  Regulatory  Management 
Division,  U.S.  EPA  (PM-223).  401 M 
Street  SW..  Washington,  DC  20460, 
telephone  (202)  382-7565. 

For  information  pertaining  to  the 
regulation  of  Class  II  injection  wells  and 
the  regualtory  issues  to  be  addressed  in 
the  negotiation,  contact:  Jeffrey  B.  Smith. 
Underground  Injection  Control  Branch 
(WH-550E),  U.S.  EPA.  401  M  Street  SW., 
Washington.  DC  20460.  telephone  (202) 
382-5566. 
SUPPLEMENTARY  INFORMATION: 

Outline  of  Notice 

L  EPA'a  Regulatory  Negotiation  Project 
n.  Amendments  to  the  Underground  Injection 
Control  Regulations  for  Qass  D  Wells 

A.  Need  for  Rule  Revision 

B.  Selection  as  a  Negotiation  Item 

C.  Potential  Interests  and  Participants 
m.  Formation  of  the  Conunittee 

A.  Procedure  for  Establishing  an  Advisory 
Conunittee 

B.  ParticipanU 

C  Requests  for  Representation 

D.  Final  Notice 

E.  Tentative  Schedule 


IV.  NegottatioD  I>rocedures 

A.  Facilitator 

a  Good  Faith  Negotiation 

C  Administrative  Support  and  Meetings 

D.  Committee  Procedures 

B.  Defining  Consensus 

F.  FailuK  of  the  Advisory  Committee  to 
Reach  Consensus 

G.  Record  of  Meetings 

L  EPA's  Regulatory  Negotiation  Project 

EPA  conducted  its  first  regiilatory 
negotiations  in  1963  and  1964  to  explore 
and  demonstrate  the  value  of 
negotiation  and  other  consensus- 
building  techniques  for  developing 
better  regulations  which  could  be 
implemented  In  a  less  adversarial 
setting.  The  Agency  has  now  conducted 
eight  negotiated  rulemaking 
proceedings. 

In  November  1990,  President  Bush 
signed  the  Negotiated  Rulemaking  Act 
of  1990.  This  Act  establishes  a 
frBmewoik  for  the  conduct  of  negotiated 
rulemaking.  This  Notice  and  the 
procedures  described  herein  are 
consistent  with  the  frameworic 
described  in  the  Act 

Negotiations  are  conducted  through 
Advisory  Committees  chartered  under 
the  Federal  Advisory  Committee  Act 
(FACA).  The  goal  of  the  Committee  is  to 
reach  consensus  on  the  language  or 
issues  involved  in  a  rule.  If  consensus  is 
reached,  it  is  used  as  the  basis  of  the 
Agency's  proposal.  All  requirements  of 
the  Administrative  Procedure  Act  and 
other  applicable  statutes  continue  to 
apply. 

EPA  has  developed  criteria  for 
evaluation  of  potential  items  for 
negotiation.  To  qualify  imder  EPA's 
selection  criteria,  an  item  must: 

•  Be  planned  for  proposal; 

•  Have  a  relatively  small  number  of 
identifiable  parties,  in  an  appropriate  balance 
and  mix  who  have  a  good  faith  interest  in 
negotiating; 

•  Present  a  limited  number  of  related 
issues,  for  which  sufficient  information  is 
available  for  resolution;  and 

•  Have  a  time  factor  that  lends  some 
urgency  to  reaching  consensus. 

The  eight  negotiations  conducted  to 
date  have  aided  the  Agency  in  better 
defining  the  issues  and  in  crafting  better 
approaches.  The  eight  regulatory 
negotiations  were: 

•  Non-conformance  Penalties  under  the 
Clean  Air  Act  (CAA),  as  amended  Final  rule: 
August  aa  1985. 

•  Emergency  Pesticides  Exemptions  under 
the  Federal  Insecticide,  Fungicide  and 
Rodentidde  Act  (FIFRA);  Final  rule:  fanuary 
15,1986. 

•  Farmworker  Protection  Standards  for 
Agricultural  Pesticides  under  the  Federal 
Insecticide,  Fungicide  and  Rodentidde  Act 
Proposed  rule:  )ul^  8, 1988. 
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•  A«b«stM  CooUkiiiv  Material*  in 
School!  under  the  Asbestos  Hasard 
Emergency  Responsibility  Act  of  19ae 
(AHBKA):  Find  ntl«  OctobK  aa  lesr. 

•  New  Source  Perfomaace  SUadards  for 
Woodbumng  Stoves  undar  the  Cieaa  Air  Act 
Final  nia:  Fabniaty  M.  IMa 

•  Underground  Infectioa  of  Haurdous 
Waste  under  the  Haxardous  and  Solid  Waste 
Amendments  of  1964  (HSWA);  Final  rule:  July 

28.  tan. 

•  Minor  Permit  Modifications  under  the 
Resource  Conservation  and  Recovery  Act 
(ROIA):  Pinal  nde:  September  28, 1988. 

•  Fugitive  Emiseioas  from  Equipment 
Leaks  under  the  CUan  Air  Act  Committee 
agreemet  Dacembar,  IML 

In  December  1966,  the  Program 
Evaluation  Division  of  EPA's  Office  of 
Poti(7  Planning  and  Evaluation 
completed  an  assessment  of  the 
regulatory  negotiations  program.  The 
study  confirmed  that  negotiation  is 
especially  appropriate  in  situations 
which  involve  the  resohtion  of  a  limited 
number  of  related  issues,  none  of  which 
involve  fundamental  questions  of  value 
or  extremely  controversial  national 
policy.  "Tie  study  further  condlued  that: 

•  negotiated  rulemaking  can  produce  rule* 
tliat  are  mora  pragmatic  with  better 
environmental  results  while  still  meeting 
statutory  requirements. 

■  WegtXialed  rvies  are  also  more  likely  (o 
l>e  accaptafaie  to  tbe  affected  industnes.  the 
puUic  interest  sector,  and  state  and  local 
goveraracnts  involved  hi  developing  them. 

•  NagQtistion  auy  also  result  in  earlier 
implementation  of  a  rule  by  reduung  the  time 
it  takes  to  proceed  from  proposed  to  final 
rulemaking. 

EPA  believes  that  tbe  benefits  to  aU 
parties  of  regulatory  negotiation  are 
substantial,  and  is  committed  to 
continued  use  of  regulatory  negotiation 
and  other  consensus-based  processes 
for  rulemaking  when  appropriate. 


n.  AaHodnwat*  to  the  Uodergrouiid 
Inietiioa  Control  Regulatioin  far  Clasa 
n  Wells 

A  Need  for  Rule  RevisJoa 

The  Agency  has  been  involved  in  a 
series  of  efforts  in  the  last  Hve  years 
which  have  lead  to  a  re-examination  of 
the  regidations  governing  Class  0  weHs. 
These  regulations  are  directly  applicable 
in  states  where  EPA  implements  tbe 
program  and  form  the  basis  for  judging 
whether  State  programs  are  effisctive  in 
protecting  osdergroimd  sources  of 
drinking  water  nd  can  obtain  primary 
enforcement  responsibility  to  administer 
the  UiC  program  tmder  section  142S  of 
theSDWA. 

At  this  time,  EPA  believes  that  there 
are  two  issues  which  possibly  warrant 
amendments  to  Iha  current  regulatioDS. 
First  the  Ageocjr's  RefMrt  to  Coi^reas 
on  oil  and  gas  prodactioa  svastes 


published  in  1967  identified  as  an  issue 
the  oontiaued  use  of  rudimentary 
construction  practices  in  some  States. 
Similarly,  the  Mid-Course  Evaluation 
(MCE]  of  the  UIC  Class  II  program 
conducted  by  the  EPA  hi  1868  and  1969 
identiRed  the  need  to  re-evaluate  the 
reguiations  as  they  pertain  to 
constmctiaa  requiraments,  particularly 
with  respect  to  the  level  of  protection 
afforded  various  USDWs. 

Second,  the  MCB  reoommended  that 
the  Agency  study  the  risks  posed  by 
abandoned  oil  and  gas  wells  hi  the  nme 
of  influence  of  active  injection  wells,  to 
determine  whether  additional  controls 
were  needed.  This  recommendation  was 
echoed  by  a  CAO  report  published  in 
July.  1980,  which  concluded  that  the  EPA 
Achninistrator  should  establish 
regiilations  and/or  guidance  to  make 
existing  wells  subject  to  "area  of 
review"  requirements  to  deal  with  the 
issue  of  abandoned  wells.  The  Agency  is 
therefore  considering  amendments  to  40 
CFR  146.22  for  Construction 
Requirements  and  to  40  CFR  146.24  as  it 
pertains  to  the  Area  of  Review 
requirement. 

B.  Selection  as  a  Negotiation  Item 

EPA  believes  that  amendments  to  the 
Class  U  regulations  in  the  two  areas 
noted  above  may  be  appropriate  for 
development  through  the  regulatory 
negotiation  process.  EPA  has  made  a 
preliminary  inquiry  of  potential  parties 
and  representatives  of  identified 
interests  to  determine  if  this  item 
satisfies  EPA's  selection  criteria  for 
negotiated  rulemaking.  On  the  basis  of 
this  preliminary  inquiry.  EPA  believes 
that  these  items  meet  its  selection 
criteria  and  that  negotiations  can  be 
successful  Affected  interests  are  small 
in  number,  and  EPA's  initial  contacts 
indicate  that  an  appropriate  balance 
and  mix  of  groups  will  be  willing  to 
participate  in  good  faith. 

C.  Potential  Interests  and  Participants 

EPA  has  tentatively  identified  the 
following  list  of  possible  interests  and 
parties: 

— Petroleum  producing  industry 
— State  regulatory  agencies 
— Environmental  Interest  Groups 
—Other  Federal  agencies  (DOE.  DOI) 

m.  Fonnation  of  the  N«cetiating 
Committee 

A.  Procedure  for  Establishing  an 
Advisory  Committee 

As  a  general  rule,  an  agency  of  the 
federal  government  is  required  to 
comply  with  the  requirements  trf  FACA 
when  its  establishes  or  uses  a  yvMip 
which  includes  non-fedenl  i 


a  source  of  advice.  Under  FACA.  an 
Advisory  Committee  is  established  only 
after  both  consultation  with  GSA  and 
receipt  of  a  charter.  EPA  has  piepared  a 
charter  and  has  initiated  the  requisite 
consultation  process.  Only  upon  the 
success&y  txnnpletion  of  this  process 
and  the  recdpt  of  the  approved  charter 
will  EPA  form  the  Committee  and 
commence  negotiations. 

B.  Participants 

The  number  of  participants  in  die 
group  is  estimated  to  be  about  15.  The 
maximum  number  of  participants  would 
be  25.  A  number  larger  than  this  could 
make  it  difficult  to  conduct  effective 
negotiations.  One  purpose  of  this  Notice 
is  to  help  determine  whether  the 
standard  that  EPA  is  developing  would 
substantially  affect  interests  not 
adequately  represented  by  the  proposed 
participants.  We  do  not  believe  that 
each  potentially  affected  oiganlzation  or 
individual  must  necessarily  have  its 
own  representative.  However,  we  firmly 
believe  that  each  interest  must  be 
adequately  represented.  Moreover,  we 
must  be  satisfied  that  the  group  as  a 
whole  reflects  a  proper  balance  and  mix 
of  interests. 

C.  Requests  for  Representation 

If.  in  response  to  this  Notice,  an 
additional  individual  or  representative 
of  an  interest  requests  membership  or 
representation  in  the  negotiating  group, 
the  Agency,  in  consultation  with  the 
facilitator,  will  determine  whether  that 
individual  or  representative  should  be 
added  to  the  group.  EPA  will  make  that 
decision  based  on  whether  the 
individual  or  interest 

•  Would  be  substantially  affected  by 
the  rule: 

•  Is  already  adequately  represented 
in  the  negotiating  group. 

D.  Final  Notice 

After  evaluating  the  results  of  the 
organizational  meeting,  and  reviewing 
any  comments  on  this  Notice  and 
requests  for  representation.  EPA  will 
issue  a  Hnal  Notice.  That  Notice  will 
announce  the  establishment  of  a  Federal 
Advisory  Committee  and  the  date  of  the 
first  meeting,  unless  (1)  EPA  decides, 
based  on  comments  and  other  relevant . 
considerations,  that  such  action  is 
inappropriate,  or  (2)  in  the  event  EPA's 
charter  request  is  disapproved  Hie 
negotiation  process  wfll  begin  once  the 
Committee  is  appropriately  chartered 
and  a  Notice  is  published  in  the  Fodaral 
Register. 
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E.  Tentative  Schedule 

EPA  will  hold  an  organization  meeting 
on  February  12, 1991  and  February  13, 
1991  fixim  9  am  until  5,  at  The  Embassy 
Suites  Hotel  1250  22nd  Street.  NW.. 
Washington.  DC  This  meeting  is  open  to 
the  public  and  aU  potential  participants 
ar«  encouraged  to  attend. 

The  ptupose  of  this  meeting  is  to: 
discuss  whether  negotiations  should 
proceed,  and  if  so,  consider  what  issues 
and  topics  should  and  should  not  be 
covered,  answer  questions,  and  address 
any  odier  procedural  issues  which  may 
arise. 

If  an  adequate  mix  and  balance  of 
parties  attending  the  organizational 
meeting  is  interested  in  participating  in 
a  negotiation,  and  the  charter  approved. 
EPA  would  hold  the  first  formal 
negotiating  session  of  the  Advisory 
Ccmimittee  approximately  one  month 
(mid-March,  1991)  after  the 
organizational  meeting.  At  this  meeting, 
participants  would  complete  action  on 
any  procedural  mattera  outstanding 
from  the  organizational  meeting, 
determine  how  best  to  address  the 
principal  issues,  and  initiate  information 
gathering  and  research  required  to 
address  these  issues. 

Subsequent  meetings  of  the  . 
Committee  would  be  held  at 
approximately  one  month  intervals  hi 
Washhigton,IXI 

Thott^  EPA  has  not  set  a  final 
deadline  for  completion  of  the 
negotiation,  it  anticipates  the 
negotiations  will  take  at  least  six 
months.  The  Agency  intends  to 
terminate  the  activities  of  the 
Committee  if  it  does  not  appear  likely  to 
reach  consensus  on  a  schedule  that  is 
consistent  with  Agency  rulemaking 
needs. 

IV.  Negotiation  Procedures 

The  following  procedures  and 
guidelines  will  apply  to  the  Committee, 
Uf  formed,  unless  ^ey  are  modified  as  a 
residt  of  comments  received  on  this 
Notice  or  during  the  negotiating  process. 

A  Facilitator 

EPA  will  use  a  neutral  facilitator.  The 
facilitetor  will  not  be  involved  with  the 
substantive  development  or  enforcement 
of  the  regulation.  The  facilitatOT's  role  is 
to: 

•  Chair  negotiating  sessions; 

•  Help  the  negotiation  process  ran 
smoothly;  and 

•  Help  participants  define  and  reach 


B.  Good  Faith  Negotiation 

Since  participanto  must  be  willing  to 
negotiate  in  good  faith  and  be 


authorized  to  do  so,  each  organization 
must  designate  a  senior  official  to 
represent  ite  Interests.  This  requirement 
applies  to  EPA  as  well.  Francoise  M. 
Brasier,  Chief,  Undeiground  Injection 
Control  Branch.  Office  of  Drinking 
Water,  will  be  EPA's  representetive. 

C  Administrative  Support  and  Meetings 

EPA's  Regulatory  Management 
Division  will  supply  logistical, 
administrative  and  management 
support  Meetings  will  be  held  in  the 
Washington  area.  To  support 
negotiations.  EPA  has  pledged  funds  to 
a  resource  pool  which  the  National 
Institute  for  Dispute  Resolution  will 
administer.  The  parties  may  use  the 
funds  for  such  activities  as  training, 
technical  si^iport,  and  other  assistance 
which  the  Committee  deems  useful  To 
give  committee  members  maximum 
freedom,  subject  to  any  applicable  legal 
constraints,  they  will  determine  the 
procedures  under  which  requests  for 
funds  will  be  made  and  approved. 

D.  Committee  Procedures 

Under  the  general  guidance  and 
direction  of  the  facilitetor,  and  subject 
to  any  aj^licable  legal  requirements,  the 
members  will  esteblish  the  detailed 
procedures  for  Committee  meeting 
which  they  consider  most  apfvopriate. 

E.  Defining  Consensus 

The  goal  of  the  negotiating  process  is 
consensus.  In  the  negotiations 
completed  to  date,  consensus  has  meant 
that  each  interest  concurs  in  the  result 
We  expect  the  partidpants  to  fashion 
their  own  working  definition  of  this 
term. 

F.  Failure  of  Advisory  Committee  to 
Reach  Consensus 

In  the  event  the  Committee  is  unable 
to  reach  consensus,  EPA  will  proceed  to 
devel(q;>  ite  own  approach.  Parties  to  the 
negotiation  may  withdraw  at  any  time. 
If  this  happens,  the  remaining 
Committee  members  and  the  Agency 
will  evaluate  whether  the  Committee 
should  continue. 

G.  Record  of  Meetings 

In  accordance  with  FACA's 
requiremento,  EPA  will  keep  a  record  of 
all  Advisory  Committee  meetings.  This 
record  will  be  placed  in  the  public 
docket  for  this  rulemaking.  EPA  will 
announce  Committee  meetings  in  the 
Federal  Register.  Such  meetings  will  be 
open  to  the  public. 


Dated:  February  1. 1901. 
KfidiadB.Oook. 

Director,  Offios  of  Drinking  Water. 
[FR  Doa  91-2801  Filed  a-e-ei:  845  am] 


40  CFR  Part  180 

[PP  0E3aS7.  PP  0E3S73.  PP  0E3661/PS20; 
FRL-M74-3] 

PwUdda  Tolarancw  for  Glyphoaata 

AOENCv:  Environmentel  Protection 

Agency  (EPA). 

Acnoic  Proposed  rule. 

8UMMAIIV:  This  document  proposes  that 
tolerances  be  estebUshed  \at  residues  of 
the  herbicide  glyphosate  and  ite 
metabolite  in  or  on  the  following  raw 
agricultural  commodities:  cocoa  beans, 
genip,  and  cherimoya.  The  proposed 
regulation  to  estebUsh  maximum 
permissible  levels  for  residues  of  the 
herbicide  in  or  on  the  commodities  was 
reqtiested  in  petitions  submitted  by  the 
Interregional  Research  Project  No.4  (IR- 
4). 

DATES:  Comments,  identified  by  the 
document  control  number  (PP  0E3857,  PP 
0E3873,  PP  0E3881/P520),  must  be 
received  on  or  before  March  11, 1991. 
AODRESSCS:  By  mail  submit  written 
commente  to:  Public  Information  Branch, 
Field  Operations  Division  (H7506C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 M 
St,  SW..  Washington,  DC  2046a  In 
person,  bring  oommenU  to:  Rm.  246, 
CM#2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  maiked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
commente  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  PURTNBI  MffORMATIOII  COMTACr.  By 
mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (H- 
7505C).  Registration  Division,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St,  SW., 
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Washington.  DC  204ea  Office  location 
and  telephone  number  Rm.  TIBC 
C3t«f#2. 1921  Jefierson  Davis  Highway. 
Arlington.  VA  22202. 703-567-23ia 
flUPMBMNTAIIV  MI*0MIAT1ON:  Hie 
Interregional  Research  Project  No.  4,  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
■University.  New  Brunswick.  N]  06803. 
has  submitted  the  listed  pesticide 
petitions  (PPs)  to  EPA  on  behalf  of  the 
named  Agricultural  Experiment 
Stations. 

These  petitions  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  tolerances  for  the 
combined  residues  of  the  herbicide 
glyphosate  (N- 

phosphonomethyl)glycine)  and  its 
metabolite  amino-methylphosphonic 
acid  (AMPA)  in  or  on  the  raw 
agricultural  commodities  as  follows: 

1.  PP  0B38S7.  On  behalf  of  the 
Agricultural  Experiment  Station  of 
Hawaii,  in  or  on  cocoa  beans  at  0.2  part 
per  million  (ppm). 

2.  PP  0E3873.  On  behalf  of  the 
Agricultural  Experiment  Station  of 
Puerto  Rica  in  or  on  genip  at  0.2  ppm. 

3.  PP  0B3881.  On  behalf  of  die 
Agricultural  Experiment  Station  of 
California,  in  or  on  cherimoya  at  0.2 
ppm. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purposes  for  which  the 
tolerances  are  sought  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  Include: 

1.  A  1-year  dog  feeding  study  with  a 
systemic  no-observed-effect  level 
(NOEL)  of  500  milligrams  (mgj/kilogram 
(kg)/day  (highest  dose  tested). 

2.  A  chronic  feeding/carcinogenicity 
study  in  rats  writh  a  systemic  NOEL  of  31 
mg/kg/day,  which  was  negative  for 
carcinogenic  potential  under  the 
conditions  of  the  study  at  all  feeding 
levels  tested  (a  3,  la  and  31  mg/kg/ 
day).  Althou^  tiie  rat  study  meets  the 
requirement  for  a  chronic  feeding  study, 
it  does  not  satisfy  guideline 
requirements  for  a  carcinogenicity 
study.  There  is  no  evidence  that  the 
highest  dose  tested  (31  mg/kg/day)  was 
a  toxic  or  maximum-tolerated-dose 
(MTD). 

3.  A  three-generation  reproduction 
study  in  rats  with  a  NOEL  of  10  mg/kg/ 
day  and  an  LEL  of  30  mg/kg/day  (renal 
focal  tubular  dilation  in  male  F3b 
weanlings). 


4  A  rat  teratology  study,  negative  for 
teratogenic  effects  at  3.500  mg/kg/day 
(hi^est  dose  tested),  with  a  maternal 
and  fetotoxic  NOELs  of  1,000  mg/kg/ 
day. 

5.  A  rabbit  teratology  study,  negative 
for  teratogenic  effects  at  350  mg/kg/day 
(highest  dose  tested),  %vith  a  maternal 
NOEL  of  175  mg/kg/day  and  a 
developmental  toxicity  NOEL  of  350  mg/ 
kg/day. 

e.  Mutagenicity  studies  as  follows: 
chromosomal  aberration  in  vitro  (no 
aberrations  in  Chinese  hamster  ovary 
cells  were  caused  with  or  without  S-9 
activation);  DNA  repair  in  rat 
hepatocytes  (negative);  in  vivo  bone 
marrow  cytogenic  in  rats  (negative);  rec- 
assay  with  B.  subtilia  (negative  iip  to 
2.000  micrograms  of  test  material  per 
disk);  reverse  mutation  with  S. 
typhimurium  (negative):  and  a 
dominant-lethal  test  in  mice  (negative). 

Additionally,  a  2-year  carcinogenicity 
study  in  CD-I  mice  has  been  completed 
and  reviewed  by  the  Agency.  Feeding 
levels  fai  this  study  were  1,000,  5.000,  and 
30,000  ppm  (equivalent  to  150,  750.  and 
4J00  mg/kg/day,  respectively).  The 
NOEL  for  nonneoplastic  chronic  effects 
was  established  at  5,000  ppm.  In  this 
study,  glyphosate  produced  an  equivocal 
carcinogenic  response,  possibly  causing 
a  slight  increase  in  the  incidence  of 
renal  tubular  adenomas  (a  benign  tumor 
of  the  kidney)  in  male  mice  at  the 
highest  dose  tested  (30,000  ppm). 
Because  of  the  equivocal  nature  of  the 
carcinogenic  response  in  mice  and  the 
lack  of  an  acceptable  carcinogenicity 
study  in  rats,  the  Agency  referred  the 
issue  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
Science  Advisory  Panel  (SAP)  for  a 
weight-of-the-evidence 
recommendation.  After  reviewing  all 
available  evidence,  the  SAP  concluded 
that  the  carcinogenic  potential  of 
glyphosate  could  not  be  determined 
from  the  available  information  and 
recommended  that  the  mouse  and/or  rat 
carcinogenicity  studies  be  repeated  to 
clarify  unresolved  questions. 
Subsequently,  the  Agency  classified 
glyphosate  as  a  "Group  D  Carcinogen" 
(inadequate  evidence  of  carcinogenicity) 
and  requested  a  repeat  of  the 
carcinogenicity  study  in  rats.  The  study 
has  been  received  at  the  Agency  and  is 
currently  undergoing  scientific  review. 

Current  Agency  poUcy  is  to  establish 
tolerances  for  si^iificant  new  uses  of 
glyphosate  on  a  case-by-case  basis. 
Tolerances  that  change  the  theoretical 
maximum  residue  contribution  (TMRC) 


by  more  than  1  percent  are  generally 
considered  significant 

The  reference  dose  (RfD).  based  on 
the  NOEL  of  10  mg/kg/day  from  the  rat 
reproduction  study  and  using  an 
uncertainty  factor  of  100.  is  cislculated  to 
be  0.1  mg/kg  of  body  weight  (bw)/day. 
The  TMRC  from  published  and  pending 
tolerances  is  calculated  to  be  0.01  mg/ 
kg/day.  or  10  percent  of  the  RfD.  There 
are  no  consumption  estimates  in  the 
Agency  database  for  either  genip  or 
cherimoya  for  any  population  group 
other  than  the  overall  U.S.  population, 
and  exposures  for  this  group  from  these 
two  food  items  are  estimated  to  be 
negligible,  computed  by  the  Agency's 
dietary  risk  exposure  system  to  be  less 
Uian  0.000001  mg/kg/day.  The  estimated 
dietary  exposure  contribution  from 
cocoa  bean,  (represented  as  cocoa 
butter  and  chocolate)  is  calculated  to  be 
a000O09  mg/kg/day.  or  0.008  percent  of 
the  RfD,  an  Insignificant  increase. 

The  nature  of  the  residue  is 
adequately  understood,  and  an 
adequate  analytical  method,  gas 
chromatography  using  a  flame 
photometric  detector,  is  available  for 
enforcement  purposes.  An  analytical 
enforcement  method  has  been  published 
in  the  Pesticide  Analytical  Manual 
(PAM),  Vol.  II.  No  secondary  residues  in 
meat  milk,  poultry,  or  eggs  are  expected 
since  the  commodities  listed  are  not 
considered  livestock  feed  commodities. 
There  are  currentiy  no  actions  pending 
against  the  continued  registration  of  this 
chemical. 

Based  on  the  above  information 
considered  by  the  Agency,  the  tolerance 
established  by  amending  40  CFR  180.364 
would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  tiie  Federal  Food,  Drug,  and 
Cosmetic  Act 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document  • 
control  number.  [PP  0E3857.  PP  (^3873, 
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PP  0B38ei/P520].  AH  written  comments 
filed  in  response  to  this  petition  will  be 
available  in  the  PnbUc  Information 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  pjn.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pu.  "uant  to  the  requirements  of  the 
Regula  ory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat  1164.  5  U.S.C  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fitim  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  IM 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  17. 1991. 

Anne  E.  Lindsay. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs, 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  18(MAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority: »  U.S.C.  3468  and  371. 

2.  Section  180.384(8)  is  amended  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodities 
cherimoya.  cocoa  beans,  and  genip.  to 
read  as  follows: 


9180i364    QlypltOMta; 


(a)* 


ConwnodHy 

Pgtjtper 

miWon 

•             •            • 

•            • 

nttftlni^% _ _, 

ft? 

•                  •                  • 

•            • 

0? 

•                 •                 • 

•             • 

Omip , 

„    0.2 

•                 •                 . 

•             • 

•                     •                     • 

•                 • 

(FR  Do&  91-2964  Filed  2-6.01: 8:45  am] 

■niWQ  fiOOI  MMISf 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutee  of  Health 

42  CFR  Ch.  I 

Request  for  Comments  on  Plans  to 
Implement  Pub.  L 101-616, 
'Transplant  Amendments  Act  of 
1990",  Title  I— National  Bone  Harrow 
Donor  Registry 

aqency:  National  Institutes  of  Health, 
Public  Healtii  Service,  HHS. 
action:  Request  for  comments. 

summary:  The  National  Heart  Lung, 
and  Blood  Institute  (NHLBI)  of  the 
National  Institutes  of  Health  (NIH) 
seeks  written  comments  from  the  public 
concerning  plans  to  implement  Tide  I  of 
Public  Law  101-616.  'Transplant 
Amendments  Act  of  1990,"  which  added 
section  379  of  the  Public  Health  Service 
Act  to  authorize  the  Secretary  to 
establish  and  maintain  a  National  Bone 
Marrow  Donor  Registry.  Section  379 
further  provides  that  the  Secretary  shall 
establish  and  enforce  criteria, 
standards,  and  procedures  for  entities 
participating  in  the  National  Marrow 
Donor  Program,  including  the  National 
Registry. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  March  11. 1991  at 
the  address  provided  below  to  assure 
consideration. 


;  Comments  may  be  mailed 
or  delivered  to:  Paul  R.  McCurdy,  MD. 
Special  Assistant  for  Clinical 
Hematology.  Division  of  Blood  Diseases 
and  Resources,  NHLBL  room  516, 
Federal  Building.  7550  Wisconsin 
Avenue.  Bethesda.  MD  20802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  R.  McCurdy,  MD,  Special  Assistant 
for  Clinical  Hematology.  Division  of 
Blood  Diseases  and  Resources,  NHLBL 
room  516.  Federal  Building.  7550 
Wisconsin  Avenue.  Bethesda.  MD  20892. 
(301)  49&-8387. 
SUPPIEMENTARV  INFORMATION:  The 

NHLJU  seeks  written  comments 
concerning  plans  to  implement  Tide  I  of 
Public  Law  101-616.  'Transplant 
Amendments  Act  of  1990."  which  added 
section  379  of  the  Public  Health  Service 
Act  This  law  states  in  part: 

(c)  CRITERIA.  STANDAROa  AND 
PROCEDURES.— Not  later  than  180  days 
after  the  date  of  enactment  of  this  part  the 
Secretary  tliall  establish  and  enforce,  for 
entitles  participating  in  the  program, 
including  the  Registry,  individual  marrow 
donor  centers,  marrow  donor  registries, 
marrow  conection  centers,  and  marrow 
transplant  centers— 

(1)  quality  standards  and  standards  for 
tissue  typing,  obtaining  the  informed  consent 
of  donors,  and  providing  patient  advocacy; 


(2)  donor  senction  criteria,  based  on 
ettabhshed  medical  criteria,  to  protect  both 
the  donor  and  the  recipient  and  to  prevent 
the  transmission  of  potentially  harmfo! 
infectkms  diseases  rach  at  ttie  vinues  tliat 
cause  hepatitis  and  the  etiologic  agent  for 
Acquired  Immune  Deficiency  Syndrome; 

(3)  procedures  to  ensure  the  proper 
collection  and  transportation  of  the  marrow; 

(4)  standards  that  require  the  provision  of 
Information  to  patients,  their  famiUes,  and 
their  physicians  at  the  start  of  the  search 
process  concerning — 

(A)  the  resources  available  tlirough  the 
Registry; 

(B)  all  other  marrow  donor  registries 
meeting  the  standards  described  in  this 
paragraph;  and 

(C)  in  the  case  of  the  Registry — 

(i)  the  comparative  costs  of  all  charges  by 
marrow  transplant  centers  incurred  by 
patients  prior  to  traiuplantatioa'  and 

(ii)  the  success  rates  of  individual  marrow 
transplant  centers; 

(5)  standards  that — 

(A]  require  the  establishment  of  s  system 
of  strict  confidentiality  of  records  relating  to 
the  identity,  address,  HLA  type,  and 
managing  marrow  donor  center  for  marrow 
donors  and  potential  marrow  donors:  and 

(B)  prescribe  the  purposes  for  which  the 
records  described  in  subparagraph  (A)  may 
be  disclosed,  and  the  circumstances  and  the 
extent  of  the  disclosure;  and 

(6)  in  the  case  of  a  marrow  donor  center  or 
marrow  donor  registry  participating  in  the 
program,  procedures  to  ensure  the 
establishment  of  a  method  for  integrating 
donor  files,  searches,  and  general  procedures 
of  the  center  or  registry  with  the  Registry." 

These  "Criteria.  Standards,  and 
Procedures"  (CSP)  are  expected  to  have 
gena«l  applicabitity  and  it  is  planned 
that  the  C^  will  be  promulgated 
through  formal  rulemaking  procedures. 
Plans  are  to  use  appUcable  portions  of 
the  "Standards  of  the  National  Marrow 
Donor  Program"  (rev.  5Ui  ed.  Sept  1990) 
as  a  starting  point  for  developing  the 
mandated  "Qiteria.  Standards,  and 
Procedures."  Excerpts  from  these 
Standards,  which  are  under 
construction,  follow: 

Standards  of  the  National  Marrow  Donor 
Program,  Fifth  Edition,  Revised  September. 
1990 

1.000    GMieraL 

1.200   The  words  "must"  and  "shall" 
indicate  that  deviations  are  not 
acceptable.  "Should"  and  "may"  are 
used  for  recommendations  wtiich  are  not 
mandatory. 

2J00Q    Criteria  for  Participating  Donor 
Canters. 

2.200    Center  must  have  demonstrated 
experience  in  donor  management 
activities,  including  counseling, 
confidentiality  issues  and  medical 
screening. 

2J00    Center  must  have  access  to  the 
following  accredited  facilities: 

2J10    Blood  bank  for  collection  of 
autologoiu  blood 
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UM    Labonlocy  for  Infectioua  dlsooM 

mukan  ud  othar  tMta  dafinad  by  tha 

Standards. 
rS30    Blood  t]rpta«  laboratory. 
IMO    HLA  typii«  laboratoiy  for  HIA-A.  B 

typing  newiy  racniited  donort. 
ISSO    NMDP  CoUactioo  Centar. 
2.700    Cantar  mutt  hava  a  Donor  Advocata 

idantlflad  and  mtiat  offar  thia  aa  an 

option  to  all  donors. 
2J00    Canter  most  ba  willing  to  marga  donor 

data  on  a  routina  basis  with  tha  NMDP 

oantral  data  fila  (Registry). 
9.000   Ractvltmant  oJF  unrelated  donors  of 


9.100    Who  nay  ba  approached. 
9.110    Dooors  must  be  volunteers  who 
provide  fully  informed  consent 

9.120  Donors  must  meet  current  standards 
for  Mood  donors  aa  astablisbed  by 
American  Asaodation  of  Blood  Banks 
with  tha  following  exceptions. 

9.121  There  Is  no  mhilminn  weight 
requirement  for  prospective  donors. 

9.123  Prospective  donors  must  have  passed 
their  10di  birdiday  but  must  not  have 
passed  their  56th  birthday. 

9.124  Prospective  donors  who  have  traveled 
to  malarial  areas  may  be  recruited. 

9.130   Tha  identification  of  persons  HLA 
typed  for  soma  othar  purpoaa  may  not  be 
relaaaed  for  purpoaas  of  recruitment  into 
the  unrelated  marrow  donor  program 
nnlaaa  dieir  permission  has  been 
obtained  by  tha  group  which  obtained 
permiaaioa  fior  tha  HLA  typing. 

9.200    Approach  to  the  proapective  donor. 

9.210  Before  a  oonsant  to  have  tha  donor's 
HLA  type  hsted  may  be  obtained,  the 
donor  must  ba  given  a  general 
explanation  of  the  indicationa  for  and 
results  of  marrow  transplantation,  the 
reasons  for  using  unrelated  donors,  tha 
process  of  marrow  donation,  and  the 
risks  aaaodatad  with  marrow  donation. 

9.211  Tha  proceaa  and  risks  of  marrow 
donation  need  not  ba  explained  in  detail 
at  dils  point  since  this  will  be  done 
when  the  prospective  donor  is  later 
found  to  bis  a  potential  match  for  a 
specific  recipient 

9.220  There  must  be  no  undue  pressure  on 
the  proapective  donor. 

3.221  llie  prospective  donor  must  be  given 
ample  opportunity  to  ask  questions  and 
to  consider  the  decision. 

9.222  Tha  prospective  donor  must  be 
aaaursd  of  the  right  to  decline  or  to 
withdraw  at  any  time  without  prejudice. 

9JC30    The  consent  of  the  prospective  donor 
may  be  In  writing  or  may  ba  obuinad 
over  the  telephone. 

9.231  If  obtained  over  the  telephone,  a 
notation  in  the  record  must  be  made  that 
telephone  consent  was  obtained,  the 
date,  and  tha  signature  of  tha  person 
obtaining  tha  oonaent 

9.232  Tha  donor  may  be  aaked  to  supply  a 
written  conaent  as  soon  as  possible,  but 
this  is  not  a  requirement 

9.299    file  donor  may  be  listed  in  the 


Registry  without  waiting  for  the  written 

consent 
4X00    Assurance  of  donors*  privacy. 
4.100    Tha^onor's  identity  shall  be  known 

only  to  those  few  staff  members  of  the 

donor  center  with  a  need  to  know. 
4.110    Identifying  records  shaU  be  in  a 

locked  file  acoeasibla  only  to  those  with 

a  need  to  know. 
4.120    All  other  files,  including  laboratory 

records,  shall  Identify  the  donor  by  a 

code  number  only. 
4.130'  The  donors  shidi  be  identified  to  the 

National  Coordinating  Center  by  code 

number  only. 
4J00    The  donor's  identification  shall  be 

released  to  others  only  when  there  is  a 

dear  need  for  individuals  outside  the 

donor  center  to  have  access  to  it  and 

only  with  the  consent  of  the  donor. 
4.210    The  donor's  identification  may  be 

released  to  the  Coordinating  Center  for 

the  purpose  of  obtaining  insurance  for 

the  donor. 

4.220  The  donor's  identification  and  address 
may  be  released  to  the  Coordinating 
Center  for  the  purpose  of  direct 
informational  mailing. 

4.221  This  must  be  done  In  such  a  way  that 
the  identification  is  not  linked  to  the 
Donor  Identification  Number  or  HLA- 
type. 

4.222  Release  of  this  information  to  the 
Coordinating  Center  will  be  at  the 
discretion  of  the  Donor  Center. 

4  JOO    The  donor's  HLA  typing  data  shall  not 

be  used  to  commit  the  donor  to  programs 

for  which  the  donor  has  not  given 

explidt  approval 
4.400    Unless  both  donor  and  recipient  have 

expressed  a  wish  to  meet  each  other. 

they  should  not  be  encouraged  to  do  so. 
4.410    The  donor  and  the  redpient  should 

meet  only  if  both  have  expressed  a 

strong  desire  to  do  so. 
4.420    The  meeting  should  be  deferred,  if 

possible,  until  the  redpient  has 

recovered  from  the  most  visible 

complications  of  transplantation. 
4.430    The  donor  should  be  prepared  before 

the  meeting  to  antidpate  evidence  that 

the  redpient  is  ilL 
&000    Further  tests  when  a  partial  HLA 

match  with  a  redpient  has  been 

identified. 
5.100    Obtain  Informed  Consent  for  Testing. 
9.110    The  donor  must  sign  a  consent  form 

agreeing  to  provide  a  Mood  sample  for 

further  tests  (generally  DR  typing  and 

mixed  lymphocyte  cultures). 
5.120    The  consent  fonta  should  state  the 

minor  risks  of  blood  coUectiQa 
5.130    A  new  consent  form  must  be  signed  if 

tha  donor  is  matched  at  a  later  point  for 

a  different  redpient 
5.200    Infectious  Disease  Testing.  ABO  and 

Rh  Typing  at  the  Time  of  MLC  Sample 

Collection. 
5.210    The  donor  center  must  perform 

infectious  disease  testing  of  tha  donor  on 

a  blood  sample  obtained  at  the  time  MLC 


samples  are  collected.  The  testing  must  ' 
indude:  serologic  test  for  syphilis  (STS). 
hepatitis  B  surface  antigen  (HBsAg), 
antibody  to  hepatitis  B  core  antigen 
(anti-HBc),  alanine  aminotransferase 
(ALT),  antibody  to  the  Human 
Immunodefidency  Virus  (anti-HIV), 
antibody  to  the  cytomegalovirus  (anti- 
CMV).  antibody  tc  the  Human  T 
Lymphotropic  Virus,  Type  I  (anti-HTLV- 
I)  and  antibody  to  the  Hepatitis  C  Virus 
(anti-HCV).  Testing  for  the  antibody  to 
die  Human  Immunodeficiency  Virus 
(anti-mV)  by  Western  Blot  should  be 
performed  if  the  EIA  test  for  this 
antibody  is  repeatedly  reactive. 

5.211    Infectious  disease  testing  of  all  donors 
must  be  repeated,  if  results  were  from 
testing  more  than  30  days  prior  to 
marrow  donation. 

5.220    The  ABO  and  Rh  typing  of  the  donor 
must  be  performed  at  this  time  if  the 
donor  center  has  not  previously  typed 
the  donor. 

5.230  The  results  of  the  infectious  disease 
testing,  and  ABO  and  Rh  typing,  if 
performed,  must  be  reported  to  the 
transplant  center  which  requested  the 
MLC  sample. 

5.231  Donors  with  a  confirmed  positive  test 
for  HBsAg  or  anti-HIV  should  not  be 
used. 

5.232  The  dedsion  to  use  donors  with  other 
abnormal  findings  should  be  left  to  the 
transplant  physician  and  the  patient  (See 
Section  7.411). 

5.300    Repeat  HIA  Typing  by  Transplant  ■ 
Centn. 

5.310  The  HLA-A.  B  and  DR  typing  of  any 
donor  selected  for  marrow  donation  must 
be  confirmed  by  the  transplant  center 
which  will  perform  the  transplant 

5.311  Notification  of  tiie  resulU  of  the  HLA 
typing  performed  by  the  transplant 
center  must  be  reported  to  the 
Coordinating  Center. 

5.400    Decisions  on  donor  acceptabiUty 
should  be  made  promptly  so  donors 
inappropriate  for  that  patient  may  be  ■ 
returned  to  the  active  search  files. 

6J)00    Donor  Information  SessioiL 

ft.100    The  Donor  Advocate:  Prior  to 

obtaining  the  consent  of  the  donor  found 
to  be  histocompatible  and  medically 
eligible,  the  donor  must  be  aware  of  the 
opportunity  to  discuss  his/her  dedsion 
with  a  Donor  Advocate. 

&.110    The  Donor  Advocate  must  be 
knowledgeable  about  marrow 
transplantation  and  the  risks  to  the 
donor. 

6.120    The  Donor  Advocate  should  be 
selected  becauae  of  training  or 
experience  in  counseling.  "The  Donor 
Advocate  need  not  be  a  physidait 

6.130    Tha  Donor  Advocate  should  not  be  an 
en)ployee  of  the  donor  center  and  must 
not  b«  a  member  of  a  marrow  transplant 
team. 

6.140  The  Donor  Advocate  must  have  no 
personal  interest  in  whether  or  not  the 
traiuplant  is  performed. 
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6.200    The  prospective  donor  must  be 
counseled  as  follows. 

6.210    The  prospective  donor  must  be  given 
more  detailed  information  about  the 
further  tests  to  be  done,  the  procedure  of 
marrow  donation,  the  risks  of  marrow 
donation,  and  the  period  of  time  which 
the  donor  may  have  to  commit 

6.220    It  is  strongly  recommended  that  the 
spouse  or  other  significant  friends  or 
family  of  the  donor  be  induded  in  these 
discussions. 

6.230    The  prospective  donor  must  again  be 
assured  of  his/her  right  to  withdraw  at 
any  time  up  to  induction  of  anesthesia 
for  the  marrow  collection. 

6.240    The  prospective  donor  must  also  be 
informed  of  the  extreme  risk  of  death  for 
the  recipient  should  the  donor  withdraw 
after  the  beginning  of  the  recipient's 
immunosuppressive  preparative  regimeit 

6.250  The  prospective  donor  must  be 
informed  about  the  following: 

6.251  The  risks  of  anesthesia. 

6.252  The  risks  and  discomforts  resulting 
from  marrow  donation. 

6.253  The  potential  time  lost 

6.254  The  extent  to  which  the  donor's 
expenses  will  be  compensated  and  by 
whom. 

6.260    Following  the  coimseling,  the  donor 
must  express  a  willingness  to  continue 
the  process  before  the  medical 
evaluation  may  be  scheduled. 

7.000    Medical  Evaluation  of  the  Matched 
Prospective  Donor. 

7.100    A  licensed  physician  must  perform  a 
complete  medical  history  and  physical 
examination,  and  must  evaluate  the 
results  of  the  following  tests:  complete 
blood  count  urinalysis,  electrolytes,  urea 
nitrogen,  creatinine,  bilirubin,  serum 
protein  electrophoresis, 
electrocardiogram  and  chest  X-ray. 
Infectious  disease  testing  may  be 
repeated  at  the  discretion  of  the 
physician. 

7.110    Pregnancy  is  a  contraindication  to 
marrow  donatioiL 

7.200    This  physidan  must  be  approved  by 
the  medical  director  of  the  donor  center. 

7.300    This  physician  shall  not  be  a  member 
of  the  transplant  team  of  the  center 
performing  the  transplant 

7.400    This  physician  must  report  the 

following  in  writing  to  the  donor  center. 

7.410  Whether  donor  meets  all  requirements 
for  volunteer  blood  donation  as  defined 
by  the  Standards  of  the  American 
Association  of  Blood  Banks. 

7.411  Any  deviation  from  blood  donor 
health  standards  must  be  reported  by  the 
donor  center  to  the  coordinating  center 
and  the  transplant  center.  (See  section 
5.232). 

7.412  The  decision  to  use  donors  with 
abnormal  findings  must  be  accompanied 
by  the  appropriate,  informed  writien 
releases. 

7.420    Whether  the  donor  is  a  Qasa  1 

anesthesia  risk. 
7.430    Whether  there  are  any 

contraindications  to  marrow  donation. 


7.500    Final  selection  of  a  marrow  donor 
shall  not  be  done  until  the  marrow 
collection  team  is  satisfied  that  the  donor 
meets  its  criteria  for  marrow  collection 
and  that  the  donor  is  fully  committed  to 
proceed. 

7.510    Donor  centers  and  their  cooperating 
marrow  collection  centers  shall  establish 
written  procedures  for  their  interaction. 

7.600    If  more  than  eight  weeks  have  elapsed 
since  the  complete  physical  examination, 
the  marrow  collection  physician  must 
take  an  interval  history  and  perform  an 
appropriate  physical  examination. 

7.610    The  history  and  physical  must  be 
completed  prior  to  initiation  of  the 
recipient's  preparative  regimen. 

8.000    Intent  to  Donate. 

8.100    Once  a  donor  has  been  found  eligible 
to  donate,  the  donor  must  sign  an  "Intent 
to  Donate",  expressing  the  donor's 
willingness  to  continue  the  process. 

8.200    The  Donor  Center  must  notify  the 
Coordinating  Center  that  the  donor  has 
been  found  eligible  and  signed  the 
"Intent  to  Donate." 

0.000    Pre-Collection  Communication. 

9.100    A  prescription  for  collection  of  the 
marrow  must  be  signed  by  the 
responsible  transplant  physidan  and 
transmitted  via  the  Coordinating  Center 
through  the  donor  center  to  the  marrow 
collection  center  within  two  working 
days  prior  to  initiating  the  preparative 
regimen  for  the  recipient  Methods  must 
be  established  to  verify  the  identity  of 
the  donor. 

9.110    A  designated  offidal  from  the  center 
which  will  perform  the  marrow 
transplant  must  provide  signed 
acknowledgement  that  the  donor's  ABO 
type,  degree  of  HLA  match,  and  test 
results  are  acceptable. 

9.120    The  donor  center  will  specify  whether 
the  marrow  is  to  be  obtained  at  the  site 
of  the  transplant  or  near  the  home  of  the 
donor. 

0.130  The  donor  may  refuse  to  go  to  the  site 
selected. 

0.200    The  transplant  physiciaa  Donor 
Center  medical  director,  and  physidan 
who  will  perform  the  collection  must  all 
agree  on  the  volume  of  marrow  to  be 
collected  from  the  donor  as  soon  as 
possible  after  selection  of  the  donor  but 
no  later  than  two  working  days  prior  to 
initiating  the  preparative  regimen  for  the 
recipient 

10.000    Collection  Center. 

10.200    The  marrow  must  be  collected  in  a 
hospital  accredited  by  the  Joint 
Commission  on  Accreditation  of  Health 
Care  Organizations. 

lOJOO  The  hospital  must  provide  a  surgical 
operating  room  and  must  have  a  medical 
intensive  care  unit 

10.400    Anesthesia  must  be  provided  under 
the  supervision  of  a  licensed,  board- 
certified  anesthesiologist 

lasOO    The  hospital  must  have  irradiated 
blood  components  available  in  the  event 
that  homologous  blood  caimot  be 
avoided. 


10.600  The  marrow  collection  team  must  be 
experienced  and  must  collect  marrow  on 
a  regular  basis. 

10.610    The  team  must  consist  of  a 

responsible  physician  and  at  least  one 
other  trained  ancillary  person  who  have 
the  experience  and  the  equipment  for 
marrow  processing. 

10.620  Suffident  experience  and  expertise 
for  approval  as  a  marrow  collection  team 
must  be  documented  by  one  of  the 
following: 

10.621  The  team  is  part  of  a  transplant 
center  approved  for  partidpation  in  the 
program,  or 

10.622  The  team  has  performed  at  least  12 
prior  aspirations  for  transplantation  with 
at  least  four  in  the  previous  12  months. 

10.630  The  team  must  obtain  a  corrected 
marrow  nucleated  cell  count  of  at  least 
2x10*  nucleated  cells/kg  of  recipient 
body  weight  in  at  least  75%  of  the 
aspiratioiu. 

10.631  ta  general  this  should  be 
accomplished  by  withdrawing  no  more 
than  1500  ml  of  marrow. 

10.632  The  volume  of  marrow  removed  must 
not  be  so  large  as  to  require  the 

.transfusion  of  homologous  blood. 

10.700    One  member  of  the  marrow 
collection  team  must  assume  full 
responsibility  for  the  donor,  before, 
during  and  after  the  procedure. 

10.710    He/she  must  agree  that  donor  is 
acceptable  for  that  procedure  (along  with 
the  anesthesiologist). 

10.720    The  team  must  arrange  for 
autologous  donation  of  a  number  of 
autologous  units  in  proportion  to  the 
antidpated  volume  of  marrow  to  be 
harvested. 

10.730    Homologous  blood  should  be  avoided 
when  possible,  and  should  be  transfused 
to  the  donor  only  in  situations  of 
unexpected  blood  loss. 

10.740    He/she  must  ensure  the  donor's 
health  is  appropriate  for  discharge. 

10.800    If  marrow  aspiration  is  not  performed 
by  a  member  of  the  transplant  team,  the 
transplant  team  may  send  an  observer. 

11.000    Pre-Collection  Donor  Blood  Samples. 

11.100    Pre-collection  donor  blood  samples 
in  addition  to  autologous  units  and 
samples  needed  to  assess  the  physical 
well  being  of  the  donor  must  be  limited 
to  a  maximum  of  100  ml.  in  the  month 
prior  to  marrow  donation. 

11.200    With  the  exception  of  autologous 
units  and  samples  needed  to  assess  the 
physical  well  being  of  the  donor,  the  last 
pre-collection  donor  blood  sample  must 
be  collected  more  than  10  days  prior  to 
marrow  collection. 

12.000    Marrow  collection  and  processing. 

12.100    Marrow  collection. 

12.110    The  marrow  should  be  collected  with 
a  large  needle  designed  specifically  for 
that  purpose. 

12.120    "The  marrow  should  be  mixed  with 
tissue  culture  medium  containing  heparin 
in  quantities  sufficient  to  prevent 
coagulation. 

12.130    The  syringes  used  to  aspirate  the 
marrow  should  be  rinsed  with  the 
heparin-tissue  culture  medium  fluid. 
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12.140    MuTow  obUinad  from  unraUled 
donon  ihould  not  be  ua«d  for  rtaeardi 
unralated  to  the  needs  of  (he  recipient 

12.200    Murow  proceeelng. 

1Z210    The  Buirow  muat  be  filtered  to 
ensure  single  ceQ  suspensions  using 
sterile  filters  made  of  materials 
nonreactive  with  blood. 

12.220  Addition  of  preservatives  or 
antibiotics  is  not  recommended  and  must 
never  be  done  without  die  agreement  of 
the  transplant  service. 

12.221  Exception:  ACD  solution  may  be 
added  in  a  ratio  of  one  part  ACD  to  8 
parts  of  marrow  suspension  for  storage 
periods  longer  than  8  hotirs. 

12230    FreexiBgoffflanDwianot 

recommended,  at  this  time,  and  should 
■ot  be  done  unless  convincing  data 
nonflmiing  successful  results  have  been 
presented  to  the  Standards  Committee  of 
the  National  Marrow  Donor  Program. 

12.240    Additional  processing,  such  as 
removal  of  T  cells,  incompatible  red 
blood  cells  or  plasma,  should  be  done  at 
the  transplant  center  or  in  a  laboratory 
designated  by  the  transplant  center. 

12.290    No  processing  or  the  marrow  shall  be 
done  by  the  collection  center  without 
consent  of  the  transplant  center. 

13.000    Transport  of  marrow. 

13.100    Whea  marrow  is  not  collected  at  the 
transplant  site,  every  effort  must  be 
made  to  ensure  that  it  arrives  st  the 
transplant  site  within  12  hours  of 
collection. 

13.110    The  auuTOw  must  be  hand  carried  by 
a  suitaUy  informed  courier. 

13.120    The  marrow  must  be  carried  by  the 
covriar  in  the  pessenger  compertment 

13.130    Plane  or  other  reservations  must  be 
firm. 

1&131    The  weaker  reports  at  both  airports 
should  be  checked. 

13.132    Beck-up  reservatioos  should  be 


13.133    There  most  be  plans  for  eltematlve 

transport  in  an  anieigency. 
13.140    Tlie  marrow  mast  not  be  passed 

thnMgh  X-ray  irradiatioa  devices 

designed  to  detect  aoetal  objects. 
13J00    The  container  used  to  transport 

marrow  must  meet  the  following  criteria: 
13.210    The  marrow  must  be  in  a 

hermetically  sealed  plastic  \m^ 

oontaiaing  ports  which  can  be  entered 

aseptically. 
13.220    Hie  marrow  bag  should  be  placed  in 

en  outer  beg  which  is  also  sealed  to 

prevent  ieekage. 
13.230    The  bag  should  be  enclosed  in  a  rigid 

container  widi  insulating  properties. 
13240    Wet  ice  may  be  used,  at  the 

discretion  of  the  transplant  service. 
13.2S0    Dry  Ice  must  never  be  used. 
13J00    The  container  should  be  labeled  with 

the  following 
13.310    The  words  "HUMAN  BONE 

MARROW". 
13J20    The  National  Marrow  Donor  Program 

donor  identification  number. 
13J30    Collection  date  and  time  (time  zone]. 
13J40    Anticoagulant  used  and  volume. 
13.350    Other  additives  used 


13.360    Intended  recipient's  name,  hoepital 

and  (if  available)  hospital  number. 
13J70    Name  of  individual  designated  to 

receive  the  marrow,  haspital  or 

transplant  center,  telephone  number. 
13 J80    "Warning:  Contains  human  tissue  for 

transplantation.  Do  not  place  near  heat 

Do  not  freeze.  Do  not  delay  delivery.  Do 

not  X-ray." 
13.400    Documents  accompanying  marrow 

must  contain: 
13.410    Donor  identification  number. 
13.420    Donor  ABO  and  Rh  types. 
13.430    The  most  recentiy  available  results  of 

the  following  tests:  Anti-HIV,  HBsAg. 

anti-HBc  anti-HTLV-L  anti-HCV.  anti- 

CMV,  STS  and  ALT. 
13.440    Volume  of  marrow  and  diluent 
13.450    Details  of  any  bona  marrow 

manipulation  or  treatment 
13.500    Every  effort  should  be  made  to 

transfuse  Uquid  stored  marrow  within  24 

hours  of  collection. 
14.000    Quality  control  of  marrow. 
14.100    The  number  of  marrow  nucleated 

cells  collected  must  be  calculated  as 

follows: 
14.110    The  number  of  nucleated  cells 

collected  marrow  and  in  the  peripheral 

blood  of  the  donor  must  be  counted. 
14.120    The  number  of  marrow  nucleated 

calls  is  obtained  by  subtracting  the 

number  of  blood  nucleated  cells. 

14.130  The  number  of  marrow  nucleated 
cells  should  exceed  2.0  X 10  ■  per  kg  of 
recipient  body  weight 

14.131  Transplant  services  may  require 
higher  numbers  depending  on  the 
recipient's  diagnosis  and  treatment  and 
on  any  intended  further  processing  of  the 
maiTOw. 

14.200    Every  marrow  must  be  placed  into 
culture  for  bacteria  and  fungi  at  the 
transplant  center,  employing  aerobic  and 
anaerobic  conditions. 

14.210    It  is  recommended  that  cultures  be 
performed  also  at  the  collection  site,  with 
timely  reports  to  the  transplant  center. 

14.300    Quantitation  of  committed  stem  cells 
by  culture  is  strongly  recommended. 

15.000    Subsequent  donor  contacts. 

15.100    Following  the  marrow  donation,  the 
well-being  of  the  donor  must  be 
ascertained  by  a  member  of  the  donor 
center. 

15.110    A  telephone  call  or  direct 

conversation  with  the  donor  shall  be 
made  within  48  hours  after  the  donor  is 
discharged  from  the  hospital 

15.130    The  contact  shall  be  repeated 
between  five  and  seven  days  after  the 
donor  is  discharged  from  the  hoepital. 

1S.130    If  the  donor  has  any  abnormal 

complainta,  the  donor  shall  be  referred  to 
an  appropriate  source  of  medical  help. 

15.140    Contacts  shall  continue  at  taitervals 
until  the  dooor  is  free  of  complaints. 

15.200    Subsequent  demands  on  the  donor. 

15.210  In  general  the  donor  should  not  be 
expected  to  provide  blood  components 
for  the  rec^ent  after  the  transplant 

15.211  An  exception  may  occur  whea  there 
is  no  other  donor  whose  platelets  wiU 
survive  in  the  recipient's  circulation. 


15.212    The  donor  has  the  right  to  refuse 

consent 
15.220    The  dooor  should  not  be  asked  to 

provide  more  marrow  for  an  additional 

boost  or  ratranspUuit  for  the  same 

recipient 

15.230  Reuse  of  the  same  donor  for  • 
different  recipient  at  a  later  time  is  not 
recommended  until  sufficient  supporting 
information  is  available. 

15.231  At  least  one  year  should  elapse 
between  donations. 

15.232  Only  if  no  other  equally  compatible 
donor  is  available. 

16.000    Patient  rights. 

16.100    The  transplant  service  has  the 
responsibility  to  inform  patients  of  the 
progress  of  searches  for  a  compatible 
donor  as  reports  are  received  from  the 
Coordinating  Center.  These  reports 
should,  where  appropriate,  be 
transmitted  through  the  patient's 
referring  physician. 

16.200    If  a  compatible  donor  is  not  found, 
baaed  on  tlie  criteria  of  the  transplant 
center,  the  patient  should  be  informed  of 
other  options,  including 

16.210  Referral  to  approved  transplant 
centers  whose  criteria  for  unrelated 
donor  transplants  are  different 

16.220    Repeateid  search  of  the  Registry  as 
more  donon  are  added. 

16.230    Search  of  other  registi4es. 

17.000    Criteria  for  participating  marrow 
transplant  centers. 

17.100    Elxperience. 

17.110  Centera  must  have  performed  at  least 
10  allogeneic  traiuplants  per  year  during 
the  previous  24  months  and  at  least  30  in 
the  previous  five  years. 

17.120    The  center  director  must  have  had 
two  years'  experience  hi  an  NMDP-     - 
accredited  transplant  center  or  in  a 
center  recognized  by  publications  in  peer 
reviewed  journals  to  be  capable  and 
experienced.  One  of  these  yeara  may  be 
a  period  of  training,  but  at  least  the 
previous  year  must  be  me  in  which  the 
director  had  primary  responsibility  for 
the  management  of  transplant  recipients. 

17.130  A  dedicated  transplant  team  must 
have  been  in  place  for  a  minimum  of  two 
years. 

17.131  There  must  be  a  desi^iated  nuraing 
unit  for  marrow  transplantation. 

17.200    Supporting  services. 

17.210    There  must  be  an  air  handling  system 

designed  to  prevent  nosocomial 

infections  disseminated  from  central 

heating/cooling  systems. 
17.220    There  must  be  documented  evidence 

of  support  by  an  HLA  laboratory 

accredited  by  the  American  Society  of 

Histocompatibility  and  Immunogenetics. 
17.230    There  must  be  documented  evidence 

of  adequate  blood  component  support, 

including  Irradiation  of  blood 

components  and  CMV  testing. 
17.240    There  must  be  documented  evidence 

that  radiation  therapy  support  is 

available  if  needed. 
17JO0    Protocols  for  unrelated  donor 

transplants  must  have  been  approved  by 

a  local  Institutional  Review  Board. 
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The  public  is  invited  to  submit  written 
comments  concerning  the 
implementation  of  the  National  Bone 
Marrow  Donor  Registry,  including 
possible  use  of  specific  criteria 
contained  in  this  document,  within  the 
time  period  set  forth  above. . 

Dated  February  1. 1091. 
WilUara  F.  Raub, 
Acting  Director,  NIH. 
[FR  Doc  01-2092  Filed  2-4-«1;  8:45  am] 

BUJUNO  OOOC  4140-ei-ll 


DEPARTMENT  OF  THE  INTERIOR 
Flat!  and  WUdlH e  Service 
50CFRPart23 

Endangered  Speciea  ConventkiK 
Amendmenta 

AQENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Request  for  information, 

summary:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  regulates  trade  in  certain 
animal  and  plant  species,  which  are 
listed  in  appendices  to  this  treaty.  Any 
nation  that  is  a  Party  to  CITES  may 
propose  amendments  to  Appendices  I 
and  n  for  consideration  by  the  other 
Parties. 

This  notice  announces  plans  by  the 
Fish  and  Wildlife  Service  (Service)  to 
consider  proposals  to  be  submitted  by 
the  United  States  to  amend  Appendices 
I  and  IL  The  Service  invites  information 
and  comments  from  the  public  on 
animal  or  plant  species  diat  should  be 
considered  as  candidates  for  U,S. 
proposals.  Such  proposals  may  concern 
the  addition  of  species  to  Appendix  I  or 
n,  the  transfer  of  species  from  one 
appendix  to  another,  or  the  removal  of 
species  from  Appendix  I  or  II,  or  for 
species  to  be  registered  as  bred-in- 
captivity  for  commercial  purposes. 

At  past  CITES  Animals  Committee 
Meetings,  the  committee  chairman  has 
requested  information  from  the  Service 
on  certain  U.S.  listed  taxa  under  the 
Ten-Year  Review  process  and  on  issues 
of  nomenclature.  The  United  States  was 
to  determine  the  extent  that  these 
species  enter  trade  and  whether  they 
merit  retention  in  the  Appendices,  lliese 
species  of  concern  are:  Harlequin  quail 
{Cyrtonyx  montezumae  montezumae 
and  C.  m.  meamsi);  the  San  Diego 
homed  lizard  [Phrynosoma  coronatum 
blainvillii]'.  Pearly  mussels  (6  species  of 
the  family  Unionidae  listed  in  Appendix 
n);  the  Mexican  bobcat  [Felis  rufa 
eacuinupae);  and  pronghom  antelope 


[Antilocapra  americana  mexJcana.  A.  a. 
peninsularia,  and  A.  a.  sonoriensia). 
Similarly,  the  Plants  Committee,  chaired 
by  the  United  States,  is  considering 
certain  questions  on  the  cactus  genus 
Turbinicarpua.  The  Service  will  use  the 
information  and  comments  received  in 
determining  whether  to  develop 
proposals  for  the  next  regular  meeting  of 
the  CITES  Party  Nations. 
DATCa:  Tlie  Service  will  consider  all 
information  and  comments  received  by 
April  22, 1091, 

AODfWSSCS:  Comments,  information  and 
questions  should  be  submitted  to  the 
Chief,  Office  of  Scientific  Authority; 
Mail  Stop:  Room  725,  Arlington  Square; 
U.S.  Fish  and  Wildlife  Service; 
Washington,  DC  20240.  Fax  number 
(703)  358-2202.  Express  and  messenger 
delivered  mail  should  be  addressed  to 
the  Office  of  Scientifrc  Authority;  room 
750,  4401  North  Fairfax  Drive;  Arlington, 
Virginia  22203.  Comments  and  other 
information  received  will  be  avaUable 
for  public  inspection,  by  appointment, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  at  the  Arlington,  Virginia 
address, 
FOR  FURTHfll  mFORMATION  CONTACT: 

Dr,  Charles  W.  Dane,  Chief,  Office  of 
ScientiHc  Authority,  at  the  above 
address  (phone  703-358-1708  or  FTS 
921-1708). 

tUPFlEMENTARV  INFORMATKM:  This  is 
the  first  in  a  series  of  Federal  Registw 
notices  about  proposals  to  amend  CITES 
Appendix  I  or  II  that  will  be  considered 
at  the  eighth  regular  bieimial  meeting  of 
the  Parties,  The  purpose  of  this  notice  is 
to  solicit  information  that  will  help  the 
Service  to  identify:  (1)  Species  that  are 
candidates  for  addition,  removal,  or 
reclassification  in  the  appendices.  (2) 
Species  that  should  be  submitted  as 
meeting  bred-in-captivity  criteria  in 
accordance  with  CITES  resolutions 
Conf .  6.21  and  7.10,  (3)  Ten- Year  Review 
species  for  which  there  is  no 
documented  evidence  of  trade  in  the 
species,  and  (4)  Nomenclatural  issues, 
liiis  request  is  not  limited  to  species 
occurring  in  the  United  States.  Any 
Party  may  submit  proposals  concerning 
wild  animal  or  plant  species  occurring 
anywhere  in  the  world,  although  U.S. 
proposals  submitted  for  recent  meetings 
of  the  Parties  have  focused  on  species 
native  to  the  United  States. 

Backgrotmd 

CITES  regxdates  import,  export, 
reexport,  and  introduction  from  the  sea 
of  certain  animal  and  plant  species.  The 
term  "species"  is  defined  in  CITES  as 
"any  species,  subspecies,  or 
geographically  separate  population 
thereof".  Each  species  for  which  trade  is 


controlled  is  included  in  one  of  three 
appendices.  The  basic  standards  for 
including  species  in  the  appendices  are 
contained  in  Article  n  of  CITES. 
Appendix  I  includes  species  threatened 
with  extinction  that  are  or  may  be 
affected  by  trade.  Appendix  n  includes 
species  that  although  not  necessarily 
threatened  with  extinction  may  become 
so  tmless  trade  in  them  is  strictly 
controlled.  It  also  lists  species  (as  look- 
alikes)  that  must  be  subject  to  regulation 
in  order  that  trade  in  other  currently  or 
potentially  threatened  species  may  be 
brought  under  effective  control.  Such 
listings  frequently  are  required  because 
of  difficulty  in  distinguishing  specimens 
of  currenUy  or  potentially  threatened 
species  from  other  species  at  ports  of 
entry.  Further  guidance  on  criteria  for 
addbig  or  deleting  species  in  the 
Appendices  is  contained  in  several 
resolutions  available  from  the  Office  of 
Scientific  Authority  (see  addresses 
section). 

For  animals  in  Appendix  I  or  D  and 
plants  in  Appendix  t  any  readily 
recognizable  part  or  derivative  thereof  is 
automatically  included,  by  language  in 
CITES,  when  the  species  is  listed  in  the 
Appendices.  All  parts  and  derivatives  of 
plants  listed  in  Appendix  0  are 
included,  with  certain  exceptions,  by 
amendment  and  resolutions  at  several 
Conferences  of  the  Parties.  The  standard 
exception  is  that  the  parts  and 
derivatives  usually  not  Included  (i.e.,  not 
regulated]  for  Appendix  II  plants  are: 
Seeds,  spores,  pollen  (including 
pollinia),  tissue  cultures,  and  flasked 
seedling  cultures.  Also  see  50  CFR 
23.23(d)  for  further  exceptions  and 
limitations.  Appendix  III  includes 
species  that  any  Party  nation  identifies 
as  being  subject  to  regulation  within  its 
jurisdiction  for  purposes  of  preventing  or 
restricting  exploitation,  and  for  which  it 
needs  the  cooperation  of  other  Parties  in 
controlling  trade.  The  present  notice 
concerns  only  Appendices  I  and  0.  The 
Parties  have  adopted  a  format  for 
proposals  to  amend  Appendix  I  or  II,  in 
order  to  ensure  that  certain  types  of 
information  are  provided.  It  is  as 
follows: 

A.  Proposal 

B.  Proponent  (nation) 

C.  Supporting  statement 
1.  Taxonomy 

11.  Class 

12.  Order 

13.  Family 

14.  Genus,  species  or  subspecies, 
including  author(s)  and  year  and 
checklist  or  authority  t)eing 
followed  to  describe  the  species 

15.  Common  name(s),  when 
applicable,  and  French  and  Spanish 
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oonunon  naoMt,  if  kno%vn 
IS.  Coda  Bamban,  when  applicabia, 
m^  Intanutional  Spedea  Inventory 
Syatan  (ISIS)  number. 
2.  BioH^icd  data 

21.  DMribotioa  (current  and 
hiatarical) 

22.  Popuiatkm  (estimates  and  trends), 
and  relemt  informatioa  on 
popalation 

23.  Habitat  (toends) 
S-TradadaU 

31.  National  utibzation 

32.  Legal  intematioaal  trade 

33.  IDa«al  trade 

34.  Potendal  trade  threats 

341.  Live  spedmeoa 

342.  Parts  and  derivatives 

4.  Protection  status 

41.  National 

42.  International 

43.  Additional  protection  needs 

5.  Information  on  similar  species 

(addressing  the  issue  of  similarity  of 
appearance  where  appropriate) 

6.  Comments  from  countries  of  origin 

(other  than  proponent) 

7.  Additional  remajtics 

8.  References  (published  literatiue  and 

other  documents] 


At  previous  OTES  Animals 
Committee  Meetings,  the  chairman 
requested  information  on  certain  listed 
US.  species  to  determine  volume  of 
trade  or  validity  of  tiie  taxon  and 
whether  these  taxa  merit  inclusion  in 
the  Appendices  under  the  criteria 
contained  in  several  resolutions.  The 
U.S.  was  to  review  the  status  of  these 
listed  spedes  under  die  Ten- Year 
Review  process  and  on  issues  of 
nonmendature.  The  U.S.  species  of 
concern  are:  Six  species  of  pearly 
mussels  (Unionidae)  and  Appendix  D. 
ttie  San  Diego  homed  lizard 
[Phrynosoma  coronatum  blainviHn); 
Hariequin  quail  [Cyrtonyx  montezumae 
montezumae  and  C  m.  meamsiY,  the 
Mexican  bobcat  [FeUx  mfa  escuinapaey, 
and  pronghom  antelope  (Antilocapm 
aimricana  ssp.). 

According  to  die  most  recent 
taxonomic  review  (Turgeon  et  al.  1968). 
there  are  297  taxa  of  the  family 
Unionidae  native  to  North  America.  Of 
the  297  North  American  taxa.  13  are 
believed  to  be  extinct  SS  are  listed  as 
endangered  under  the  U.S^  Endangered 
Species  Act  (Act),  and  an  additional  70 
are  candidates  for  listing  under  the  Act 
Cunently,  28  spedes  are  listed  in 
Appendix  I  and  8  spedes  in  Appendix  II 
of  CITES. 

Presently,  the  Service  has  undertaken 
a  review  of  the  trade  in  freshwater 
Unionid  muatels.  The  impetus  for  this 
stody  waa  dM  1987  proptisal  by 


Switzeriand  to  delist  sbc  Appendix  II 
species  of  pearly  mussels  In  the  context 
of  the  Ten-year  review  of  die  CITES 
Appendices.  At  the  Seventh  Conference 
of  the  Parties,  the  Party  nations  rejeded 
a  proposal  to  remove  diese  six  species 
from  Appendix  II  based  on  concerns 
regarding  their  taxonomic  and  biological 
status,  look-alike  problems  with 
Appendix  I  species  and  cturent 
undocumented  levels  of  international 
trade.  The  Service  may  consider  a 
proposal  listing  additional  taxa  of 
Unionids  to  make  the  appendices  of 
CITES  more  consistent  with  the  listings 
under  the  Act  and  also  for  the  purposes 
of  look-alikes  •»  to  other  presently  listed 
spedes. 

At  the  Washington  Conference  in 
1973.  Cyrtonyx  montezumae  merriami 
was  proposed  for  listing  in  Appendix  I 
and  C.  montezumae  montezumae  and  C 
m.  meamu  in  Appendix  IL  At  the 
Second  Conference  of  the  Parties  in 
1979.  C  m.  merriami  was  removed  from 
Appendix  I  and  the  MS.  population  of  C. 
m.  meamsi  from  Appendix  IL  There  is 
question  as  to  the  validity  of  the 
taxonomy  of  these  two  subspecies  and 
there  is  little  documented  trade  in  the 
spedes.  The  United  States,  after 
consultation  with  the  Mexican 
government  may  submit  a  proposal  to 
remove  these  two  taxa  from  the  CITES 
Appendices. 

At  the  November  1988,  Animals 
Committee  Meeting  in  the  context  of  the 
Ten- Year  Review  of  the  appendices,  the 
United  States  was  to  revisit  its  position 
of  retaining  die  San  Diego  homed  lizard 
[Phymosoma  coronatum  bhinvillii)  on 
Appendix  II  of  CITES.  At  the  Sixth 
Conference  of  the  Parties,  a  proposal 
was  submitted  to  remove  this  taxa  frtnn 
Appendix  Q.  but  the  proposal  was 
withdrawn  at  the  request  of  the  United 
States.  The  Service's  western  region  is 
conducting  a  status  review  of  this 
subspecies.  It  has  not  been  recorded  in 
trade  since  its  original  listing,  but  this 
subspecies  is  threatened  in  the  wild  due 
to  habitat  destruction.  It  is  protected 
under  California  State  law,  and  it  is 
illegal  to  take  spedmens  from  the  wild 
There  are  flva  recognized  subspecies  of 
homed  lizards  [Phrynosoma  coronatum 
ssp.)  occurring  both  in  California  and 
Mexico  (Baja  Peninsula).  The  United 
States  may  propose  either  to  remove 
this  subspecies  from  Appendix  II  or 
should  the  existing  listing  continue  to  be 
justified  to  list  the  other  subspecies  on 
Appendix  II  for  look-alike  reasons,  thus 
removing  the  burden  of  identifying  the 
subspedes  by  customs  agents  of 
importing  countries. 

The  Animate  Committee 
recomiMnded  that  the  Mexican  bobcat 
[Felie  rufa  etcvinapae)  as  a  apecies  be 


given  further  review  due  to  difficulties  in 
identification  and  questions  as  to  its 
taxonomic  validity.  A  similar  tedmical 
problem  previously  existed  for  the 
different  subspedes  of  maigajrs  and 
ocelots  described  from  Central  and 
South  America  until  all  the  subspedes 
were  listed  in  Appendix  I  of  CrreS 
under  the  specific  headings.  The  United 
States  was  also  to  determine  the  volume 
of  trade  for  escuinapae.  The  Mexican 
bobcat  was  proposed  for  listing  in 
Appendix  I  at  the  Washington 
Conference  (1973)  and  all  the  other 
subspecies  of  bobcats  were  added  to  the 
appendices  with  die  indusion  of  the 
family  Felidae  in  Appendix  U  at  the  First 
Conference  of  the  Parties  (1977). 
PresenUy,  all  subspedes  of  bobcats, 
except  eecviaapae.  are  induded  in 
Appendix  II  in  order  to  protect  other 
listed  felids  due  to  similarity  of 
appearance  provision  of  paragraph  2(b) 
of  Article  IL 

The  number  of  subspecies  of  bobcats 
described  to  date  co^^)rise  few 
realistically  distinguishable  taxa  that 
have  any  real  biological  significance. 
Several  subspedes  of  bobcats  are 
recognized  as  existing  in  Mexico  and 
their  characters  and  ranges  overiap  with 
escuinapae.  Besides  the  taxonomic 
problem,  there  is  also  little  documented 
trade  in  the  escuinapae.  The  United 
States  intends  to  consult  with  the 
Mexican  government  and  will  either 
propose  downlisting  escuinapae  from 
Appendix  I  to  0  or  propose  listing  the  - 
entire  Mexican  population  of  bobcats 
[Felis  [=Lynx)  rufus  spp.)  in  Appendix 
I. 

At  the  recent  Animals  Committee 
Meeting  held  in  Australia  (November 
1990)  it  was  recommended  that  the  U.S. 
consider  listing  all  pronghom  antelopes 
[Antilocapra  americana  ssp.)  because  of 
the  difficidty  in  distinguishing  between 
the  listed  subspedes  [A.  a.  mexicana — 
App.  D;  A.  a.  peninsularis  and  A.  a. 
sonoriensis — Appendix  I)  and  the 
unlisted  subspecies  [A.  a.  americana 
and  A.  a.  oregona).  There  is  a  possibility 
that  the  listed  taxa  might  enter  trade 
althou^  there  has  been  no  documented 
evidence  that  they  have  been  traded  in 
the  past  The  United  States  may  propose 
retaining  only  the  Mexican  populations 
of  the  presently  listed  subspecies.  This 
would  indude  almost  all  populations  of 
the  Appendix  I  spedes  and  the 
remaining  populations  are  protected  by 
its  endangered  listing  status  in  the 
United  States.  This  might  address 
difficulties  that  importing  countries  have 
in  distinguishing  Ifae  various  subspedes. 
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Possible  Plant  Proposals 

In  1983,  all  six  cactus  species 
recognized  in  the  latest  revision  of  the 
genus  Turbinicarpua  were  uplisted  &x>m 
Appendix  II  to  Appendix  L  Since  then 
the  genus  has  been  revised  including  a 
revision  which  made  it  pari  of  the  genus 
Neolloydia,  and  other  Turbinicarpua 
taxa  have  been  described.  The  Service, 
in  consultation  with  Mexico,  will  review 
the  situation  to  determine  whether  a 
darifying  proposal  is  desirable. 

In  addition,  the  Plants  Committee 
(chaired  by  the  United  States)  agreed  to 
review  the  listed  plant  taxa,  especially 
in  Appendix  I.  to  determine  whether 
there  are  any  other  listings  that  should 
be  clarified,  considering  current 
taxonomic  understanding.  The  Service 
would  appreciate  any  comments  on  this 
issue. 

Bred-in  Capttvity  Proposals 

Prior  to  the  sixth  meeting  of  the 
Conference  of  the  Parties  held  in 
Ottawa.  Canada,  In  {uly  1987,  the 
Management  Authority  of  the  country  of 
export  was  permitted,  in  accordance 
with  paragraph  4  of  Article  VII.  to 
designate  specimens  of  Appendix  I 
species  as  "bred  in  capUvi^"  (as 
defined  in  resolution  Conf.  2.12)  for 
commercial  purposes  and  to  issue 
permits  that  allow  Appendix  I 
spedmens  so  designated  to  be  traded  as 
Appendix  n  species  under  the  terms  of 
Article  IV.  Because  of  the  concern  that 
some  specimens  of  species  that  were 
difficidt  to  propagate  could  be 
improperly  issued  permits  indicating 
that  they  were  "bred  in  captivity,"  the 
Parties  determined.  In  resolution  Conf. 
6.21.  that  before  a  Management 
Authority  could  designate  species  as 
"bred  in  captivity"  the  Parties  must  first 
accept  that  the  species  could  be  readily 
bred  in  captivity  as  specified  in  Conf. 
2.12.  Those  species  already  registered 
with  the  CITES  Secretariat  as  "bred  in 
captivity,"  i.e.  Lutra.  lutra,  Branta 
sandvicensis,  Anas  laysanensis,  Faico 
cherrug,  Falcojugger,  Falco  peregrinus, 
Falco  rusticolus.  Lophura  edwardai. 


Tragopan  caboti,  Crocodylus  niloticus 
and  Crocodylus  porosus,  do  not  need 
Party  acceptance.  Therefore,  in 
accordance  with  Conf.  8.21.  proposals 
documenting  that  the  species  is  being 
bred  in  captivity  in  accordance  with 
Conf.  2.12  must  be  submitted  to  and 
accepted  by  a  two-thirds  vote  of  the 
Parties  before  any  Management 
Authority  can  register  a  facility  as 
producing  spedmens  as  "bred  in 
captivity."  and  thereby  being  entitled  to 
export  Appendix  I  specimens  from  such 
captive  stocks  under  the  terms  of  Article 
IV. 

Conf.  7.10  provides  format  and  criteria 
for  proposals  to  register  the  first 
commercial  captive-breeding  operation 
for  an  Appendix  I  animal  species.  Any 
breeder  who  wishes  to  submit  a 
proposal  under  provisions  of  Conf.  6.21 
and  Conf.  7.10  should  request  an 
annotated  copy  of  Conf.  7.10  from  the 
Office  of  Scientific  Authprity.  (see 
ADDRESSES  section)    ^ 

Even  after  acceptance  by  the  Parties 
that  a  spedes  can  be  bred  in  captivity, 
the  Management  Authority  in  the 
country  of  export  is  still  responsible  for 
ensuring  that  each  facility  registered 
with  the  Secretariat  meets  the  criteria  of 
Conf.  2.12  for  the  spedes  for  which  that 
facility  is  being  registered.  Certificates 
for  specimens  meeting  "bred  in 
captivity"  criteria  will  continue  to  be 
issued  for  Appendix  II  species,  and  for 
Appendix  I  species  when  not  bred  for 
commercial  purposes  in  accordance 
with  paragraph  5  of  Article  VII. 
Therefore,  proposals  and  acceptance  by 
the  Parties  will  be  needed  only  if 
specimens  of  Appendix  1  species  were 
regularly  bred  for  commercial  purposes. 
The  Service  proposes  to  consider 
applying  the  provisions  of  paragraph  4 
of  Artide  VII  of  CITES  only  to  Uiose 
operations  engaged  in  the  business  of 
breeding  Appendix  I  wildlife  for 
commercial  purposes,  e.g.,  a  private  U.S. 
breeder  engaged  in  the  business  of 
breeding  live  animals  for  sale  to 
individuals  or  pet  stores  in  other 
countries,  or  breeding  animals  to  obtain 


hides  to  be  exported  for  manufarbvp 
into  leather  goods. 

Future  Actions 

The  next  regular  meeting  of  the 
Parties  is  scheduled  to  be  held  March  2- 
13, 1992.  in  Kyoto,  Japan.  Any  proposals 
to  amend  Appendix  I  or  II  by  the  next 
meeting  must  be  submitted  to  the  CITES 
Secretariat  at  least  150  days  prior  to  the 
meeting  (Le.,  to  be  received  by  the 
Secretariat  by  October  4, 1991)  and  the 
Service  plans  to  send  any  such 
proposals  to  the  Secretariat  in  late 
September  1991. 

The  Service  plans  to  publish  a  Federal 
Register  notice  in  June  1991.  to  announce 
tentative  species  proposals  to  be 
submitted  by  the  United  States  and  to 
invite  information  and  comments  on 
them.  Another  notice  in  October  1991. 
will  announce  the  Service's  final 
dedsion  on  spedes  proposals  submitted 
by  die  United  States  to  the  CITES 
Secretariat  In  future  notices,  the  Service 
will  also  address  the  development  of 
U.S.  negotiating  positions  on  proposals 
and  issues  submitted  by  other  Party 
Nations  to  amend  Appendix  1  or  IL 

Persons  having  Information  and 
comments  on  spedes  that  might  be 
potential  candidates  for  CITES 
proposals  are  urged  to  contact  the 
Service's  Office  of  Scientific  Authority. 
Information  for  proposals  should  relate 
to  the  format  for  proposals  mentioned 
above. 

This  notice  was  prepared  by  Dr. 
Richard  M.  Mitchell,  StafTZoologist 
Office  of  Scientific  Authority,  under  the 
authority  of  U.S.  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.) 

List  of  Subjects  in  50  CFR  Part  23 

Engangered  and  threatened  species. 
Exports,  Imports.  Treaties. 

Dated:  January  3a  1991. 
Ricliard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc  91-2852  FUed  2-6-«l;  8:45  am) 

BtUJNQ  CODE  43ie-S»-ll 


Notices 


FMkral  Registar 

Vol.  56,  No.  28 

Thursday,  February  7,  19B1 
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propoeed  ruiee  that  are  applcabte  to  the 
public  Notices  of  hewlngs  and 
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aumoniy,  imng  or  peooons  ana 
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of  documents  appearing  in  thia  aection. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  StabMatlon  and 
Conaacvatlon  Oarvica 

National  ConaarvatkNi  Ravlaw  Group; 


;  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  USDA. 
ACTION:  Notice  of  meeting. 


r.  The  National  Conservation 
Review  &oup  will  meet  to  consider 
recommendations  from  State  and 
County  Conservation  Review  Groups 
with  respect  to  the  operational  features 
of  the  Agricultural  Conservation 
Program,  the  Emergency  Conservation 
Program,  and  the  Forestry  Incentives 
Program.  Comments  and  suggestions 
will  be  received  from  the  public 
concerning  these  conservation  and 
environmental  programs  administered 
by  the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS). 
dates:  Meeting  Date:  March  7, 1901. 
ADONCSSCS:  Meeting  Location:  Room 
6066  South  Building.  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenue  SW.,  Washington.  DC 
TOM  nMTHER  WRHUNATION  CONTACT: 
Grady  Bilberry.  Chief,  Conservation 
Programs  and  Automation  Branch, 
Conservation  and  Environmental 
Protection  Division,  ASCS.  U.S. 
Department  of  Agriculture,  Room  4723, 
South  Building.  Washington,  DC  20013, 
202-447-7333. 

tUrfUMCWTAIIV  NIFOmMTION:  The 
National  Conservation  Review  Group 
meeting  is  scheduled  to  be  held  from  9 
ajn.  to  12:30  p.m.  on  March  7, 1991,  in 
Room  5066  South  Building.  U.S. 
Department  of  Agriculture,  Washington, 
DC  Meeting  sessions  will  be  open  to  the 
public  The  agenda  %vill  include 
consideration  of  State  and  County 
Review  Group  recommendations  for 
changes  in  the  administrative 
procedures  and  policy  guidelines  of  the 


ACP,  ECP,  and  FTP.  An  opportunity  will 
be  provided  for  the  public  to  present 
comments  at  the  meeting  on  Uiese 
conservation  and  environmental 
programs  administered  by  ASCS. 
Because  of  time  constraints  and 
anticipated  participation  from  interested 
individuals  and  groups,  comments  will 
be  limited  to  not  more  than  5  minutes. 
Individuals  and  groups  interested  in 
making  recommendations  may  also 
make  them  in  writing  and  submit  them 
to  Chief.  Conservation  Programs  and 
Automation  Branch,  Conservation  and 
Environmental  Protection  Division. 
ASCS,  U.S.  Department  of  Agriculture, 
Room  4743-S.  Washington,  DC  20013. 
The  meeting  may  also  include 
discussion  of  current  procedures, 
criteria,  and  guidelines  relevant  to  the 
implementation  of  these  programs. 

Because  of  limited  space  available, 
persons  desfring  to  attend  the  meeting 
should  call  Mr.  Grady  Bilberry,  (202) 
447-7333  to  make  reservations. 

Signed  at  Washington,  DC,  on  Jaauaiy  31, 
1991. 

Kaitfa  0.  Biacke. 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 

[PR  Doc  91-2977  Filed  2-6-91;  8:45  amj 
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Foraat  Sarvica 

Impiamantation  of  managamant 
acUvtUaa  In  tha  Van/AMar  araa, 
Flathaad  National  Foraat.  Flathaad 
County,  MT 

AOENCV:  Forest  Service,  USDA. 
action:  Rescission  of  notice  of  intent  to 
prepare  an  environmental  impact 
statement 


P.  On  May  4, 1989,  notice  was 
published  in  the  Federal  Register  [54  FR 
19208J  that  an  environmental  impact 
statement  would  be  prepared  to  assess 
the  effects  of  timber  harvest  and  road 
construction  in  the  Van  Lake/ Alder 
Creek  area  of  the  Swan  Valley  located 
on  the  Swan  Lake  Ranger  District 
Flathead  National  Forest.  That  notice  is 
hereby  cancelled. 

Following  preliminary  environmental 
analysis  of  the  proposed  Van/Alder 
Timber  Sale,  the  Flathead  National 
Forest  has  narrowed  the  scope  of  the 

!>roposed  action.  The  proposed  action  no 
onger  includes  timber  harvest  or  road 


construction  in  inventoried  roadless  ' 
lands.  The  current  proposal  does  not 
include  actions  which  normally  require 
an  Environmental  Impact  Statement. 
Pursuant  to  40  CFR  1501.4  the  Flathead 
National  Forest  plans  to  prepare  an 
Environmenal  Assessment  of  the 
proposed  action.  Based  on  this 
Assessment  the  Forest  will  determine 
whether  to  prepare  an  Environmental 
Impact  Statement. 

MM  RiNTHIII  mFONMATION  CONTACT: 

Earl  Sutton,  District  Planner,  Swan  Lake 
Ranger  District  P.O.  Box  370,  Bigfork, 
Montana  59911  (Telephone  (406)  837- 
5081). 

Dated:  January  28, 1991. 
WilUam  L.  Pwlersoii. 

District  Ranger,  Swan  Lake  Ranger  District, 
Flathead  National  Forest 
[FR  Doc.  91-2900  Filed  2-6-91;  &-45  am] 
aaxiNa  cooc  s4i»-ii-« 


Cabin  Tlmbar  Sala,  WaNowa-Whitman 
National  Foraat,  Bakar  County,  OR 

AOENCV:  Forest  Service.  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARV:  Notice  is  hereby  given  that 
the  Forest  Service,  USDA,  will  prepare 
an  environmental  impact  statement 
(EIS)  for  a  timber  sale  and  related 
activities.  The  EIS  will  tier  to  the  final 
EIS  and  Land  and  Resource 
Management  Plan  (Forest  Plan)  for  the 
Wallowa-Whitman  National  Forest. 

The  speciHc  activities  include: 
Harvest  of  timber  frt)m  the  area; 
transportation  facilities;  and  other 
related  activities. 

The  Forest  Service  proposal  will  be  in 
compliance  with  the  direction  in  the 
Forest  Plan  which  provides  the  overall 
guidance  for  management  of  the  area 
and  the  proposed  project.  The  proposed 
Cabin  timber  sale  would  be 
implemented  within  the  Elk  Creek 
drainage  in  Fiscal  Year  1992  on  the  Pine 
Ranger  District  The  Elk  Creek  drainage 
is  located  approximately  15  miles 
northeast  of  Halfway,  Oregon.  The 
proposed  project  area  lies  within  the 
Little  Eagle  Meadows  inventoried 
roadless  area. 

The  Wallowa-Whitman  National 
Forest  invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis 
In  addition  to  comments  already 
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received  as  a  result  of  local  public 
participation  activities  in  the  past 

The  agency  also  gives  notice  of  the 
full  environmental  analysis  and  decision 
making  process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
decision. 


DATES:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  March  8. 1991. 

ADONCMCt:  Submit  written  comments 
and  suggestions  concerning  this  analysis 
to  Jon  Vanderheyden,  District  Ranger, 
Pine  Ranger  Disfrict  General  Delivery, 
Halfway,  Oregon  97834. 


FOR  FURTHCR  MPORMATION  CONTACT 

Direct  questions  about  the  proposed 
action  and  EIS  to  Eric  Twombly, 
telephone  (503)  742-7511. 

SUPPLEMCNTARV  INFORMATION  CONTACT 

The  Forest  Service  proposal  is  listed  in 
appendix  C  of  the  Forest  Plan  and 
includes  the  following  description: 


Timber  Sale  and  Assooateo  Roads 


Fiscal  year 

Sate  name 

deecnp«on 

Acrae 

Nat 
MMBF 

Ro«l 
miet 

1992 -_ - - 

Cabin ; - 

T6S,R4«-47E 

600 

12.0 

4.0 

Ai)l)f»viaSont  u99dabov9—T.  TownsNp:  A  Range:  5:  South;  E:  East  Dese.  Description:  MMBF.  Motion  Board  Feet 


Other  related  activities:  Recreation 
enhancement:  fuels  reduction;  and 
wildlife  habitat  enhancement. 

This  EIS  will  tier  to  the  final  EIS  and 
Forest  Plan.  The  Forest  Plan  provides 
goals  and  objectives,  Forest-wide 
standards  and  guidelines,  management 
area  standards  and  guidelines,  and 
management  area  prescriptions  for  the 
va'-'ous  lands  on  the  Forest.  This 
dire<.[iun  provides  for  management 
practices  that  will  be  utilized  during  the 
implementation  of  the  Forest  Plan. 

The  Cabin  area  contains  about  2000 
acreas.  The  entire  area  is  in 
Management  Area  3A  which  emphasize 
the  maintenance  of  the  wildlife  habitat. 

The  analysis  will  consider  a  range  of 
alternatives  Along  with  the  proposed 
action,  the  analysis  will  consider  a  no 
action  alternative  in  the  Cabin  area. 

Public  participation  %vill  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal 
State,  local  agencies  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposed 
project.  This  input  will  be  used  in 
preparation  of  the  draft  EIS.  The  scoping 
process  Includes: 

1.  Identifying  potential  issues. 

2.  Identifying  major  issues  to  be 
analyzed  in  depth. 

3.  Identifying  issues  which  have  been 
covered  by  a  relevant  previous 
environmental  analysis. 

4.  Exploring  additional  alternatives 
based  on  themes  which  will  be  derived 
bom  issues  recognized  during  scoping 
activities. 

5.  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e..  direct  indirect  and  cumulative 
effects  and  connected  actions). 


6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

7.  Notifying  interested  publics  of 
opportunities  to  participate  through 
meetings,  personal  contacts,  or  written 
comment.  Keeping  the  public  informed 
through  the  media  and/or  written 
material  (i.e.,  newsletters, 
correspondence,  etc.). 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  July,  1991.  EPA  will 
publish  a  notice  of  availability  of  the 
draft  EIS  in  the  Federal  Register. 
Comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  notice 
appears  in  the  Federal  Register.  At  that 
time,  copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and  comment 
It  is  very  important  that  those  interested 
in  the  management  of  the  Wallowa- 
Whitman  National  Forest  participate  at 
that  time. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
enviroimiental  review  process. 

First  a  reviewer  of  (^aft  EIS  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  have  been  raised  at  the  draft 
stage  may  be  waived  or  dismissed  by 
the  court  if  not  raised  until  after 
completion  of  the  final  EIS.  City  of 
Angoon  v.  Model,  803  F.2d.  lOia  1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages, 
Inc.  V.  Harris,  490  F.  Supp.  1334. 1338 


(E.D.  Wis.  1980).  Because  of  these  cotirt 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantivo 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  final  EIS. 

To  be  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed  (see  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3). 

The  final  EIS  is  scheduled  to  be 
completed  by  November,  1991.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period  that 
pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  the  proposal.  Bob 
Richmond,  Forest  Supervisor,  Wallowa- 
Whitman  National  Forest  P.O.  Box  907. 
Baker  City.  Oregon  97814.  is  the 
Responsible  Official.  As  the  Responsible 
Official  he  will  decide  whether  to 
implement  the  proposal  or  a  different 
alternative.  The  Responsible  Official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations  (36 
CFR  Part  217). 

Dated:  January  29, 1991. 
R.M.  Rkhmond. 
Forest  Supervisor. 

(FR  Doc.  91-2880  Filed  2-8-91:  8:45  am) 
■axMO  cooc  Mie-ivM 
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CtVIL  PtIQNTS  COMMISSION 
CwKoffiM  Advlsofy  ConwilttM! 


Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rvdes  and  Regulations 
of  the  U.S.  Commission  on  Qvil  Rights, 
that  the  Cahfomia  Advisory  Committee 
to  the  Commission  will  convene  at  10 
a.m.  and  adjourn  at  1  pjn.  on  February 
23. 1991.  at  the  Holiday  Inn.  Capitol 
Plaxa.  300  "f  Street,  Sacramento. 
California  95814.  The  purpose  of  the 
meeting  is  to  discuss  the  state  university 
system  project,  the  border  violence 
project  and  follow-up  to  the  Santa  Maria 
forum. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Michael  C. 
Carney  or  PhiUp  Montez.  EHrector  of  the 
Western  Regional  Division  (213)  894- 
3437.  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC  January  dO,  1901. 
WOftvdo  |.  Goozalex. 
Staff  Director. 

(FR  Doc.  91-2855  Filed  2-«-«l:  S^tS  am] 
MLUMQ  COM  MM-ei-ll 


DEPARTMENT  OF  COMMERCE 

Burtau  of  Export  Admini«tration 

Electronic  Instrumentation  Technical 
Advisory  Committee;  Closed  Meeting 

A  meeting  of  the  Electronic 
Instrumentation  Technical  Advisory 
Committee  will  be  held  March  6  and  7. 
1991.  9  a.m.,  in  the  Herbert  C.  Hoover 
Building,  room  1629, 14th  Street  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC.  The  Committee  advises  the  Office 
of  Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
electronics  and  related  equipment  and 
technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration.  %vith  the  concurrence  of 
the  General  Counsel  formally 


determined  on  January  5, 1990,  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act.  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subcommittees  thereof,  dealing 
with  the  classified  materials  listed  in  S 
U.S.C.,  552b(c)(l)  shall  be  exempt  from 
the  provisions  relating  to  public 
meetings  found  in  section  10  (a)(1)  and 
(a)(3),  of  the  Federal  Advisory 
Committee  Act  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6828,  U.S.  Department  of 
Commerce.  Washington,  DC  20230.  For 
further  information,  contact  Lee  Ann 
Carpenter  on  (202)  377-2583. 

Dated:  February  4, 1991. 
Betty  Anne  Fenvll. 
Director,  Technical  Advisory  Unit 
[FR  Doc  91-2982  Filed  2-8-01;  8:45  am] 
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International  Trade  Administration 
[A-122-047] 

Elemental  Suiptuif  From  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Intent 
To  Revoke  in  Part 

AOtNCV:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
Acnow:  Notice. 

•UMMAIIy:  The  Department  of 
Commerce  ("the  Department")  is 
conducting  an  administrative  review  of 
the  antidumping  finding  on  elemental 
sulphur  from  Canada.  This  review 
covers  two  producers  and /or  exporters 
of  elemental  sulphur  to  the  United 
States  during  the  period  December  1. 
1988,  through  November  30, 1989.  This 
review  indicates  no  dumping  margin  for 
either  firm  during  the  review  period.  In 
addition,  we  intend  to  revoke  the  finding 
with  respect  to  Petro-Canada. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results.  If 
this  review  proceeds  as  expected,  we 
will  issue  final  results  on  or  before  April 
12,1991. 

imcnvi  DATC  February  7. 1991. 
PON  RmTHm  mroMMATKM  contact: 
Stephanie  L  Hager  or  Carole  A. 
Showers.  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Conftitution 
Avenue,  NW..  Washington,  DC  20230; 


telephone:  (202)  377-5055  and  377-3217, 
respectively. 

tUPPLCMniTAIIY  mroNMATION: 

Case  History 

On  October  26. 1990,  the  Department 
published  in  the  Federal  Register  (55  FR 
43152)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  elemental 
sulphur  from  Canada  (38  FR  35655, 
December  17. 1973)  covering  the  period 
December  1, 1987,  through  November  30, 
1988. 

On  December  29, 1989,  both  Sulco 
Chemical  Ltd.  ("Sulco")  and  Petro- 
Canada  Resources  ("Petro-Canada") 
requested  that  the  Department  conduct 
an  administrative  review  for  the  period 
December  1, 1988,  through  November  30, 
1989,  in  accordance  with  19  CFR 
353.22(a).  We  pubUshed  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  for  both 
companies  on  February  16. 1990  (55  FR 
5640). 

On  March  7. 1990.  we  issued 
questionnaires  to  Petro-Canada  and 
Sulco.  Questionnaire  responses  were 
received  from  Petro-Canada  and  Sulco 
on  May  4  and  14. 1990.  respectively. 

In  November  6, 1990.  the  Department 
sent  deficiency/supplemental 
questionnaires  to  Petro-Canada  and    • 
Sulco.  The  deficiency/supplemental 
responses  from  both  Petn>-Canada  and 
Sulco  were  received  on  December  5, 
1990. 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act") 

Scope  of  Review 

Imports  covered  by  this  review  are  • 
shipments  of  elemental  sulphur  from 
Canada.  During  the  review  period, 
elemental  sulphur  was  classifiable 
under  item  415.4500  to  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  currently  classifiable  under 
Harmonized  Tariff  Schedule  (HTS)  item 
2501.01.00.  The  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  customs  purposes.  The  written 
description  remains  dispositive. 

Review  Period 

The  review  period  is  December  1. 
1988.  through  November  30, 1989. 

United  States  Price 

For  both  Sulco  and  Petro-Canada.  we 
based  the  United  States  price  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  because  all 
sales  used  for  purposes  of  our  analysis 
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were  made  directly  to  unrelated  parties 
prior  to  importation  into  the  United 
States. 

Petio-Canada 

We  calculated  purchase  price  based 
on  f.o.b.  refinery  price  to  unrelated 
purchasers  in  the  United  States.  No 
adjustments  were  made. 

Sulco 

We  calculated  purchase  price  based 
on  either  f.o.b.  refinery  prices  with 
freight  charged  or  f.o.b.  delivered  prices 
with  freight  included  in  the  price.  We 
made  deductions,  where  appropriate,  for 
inland  fireight.  foreign  brokerage  and 
handling  and  demurrage. 

Foreign  Maricet  Value 

In  calculating  foreign  market  value, 
the  Department  used  home  market  price 
as  defined  in  section  773  of  the  Act. 

Petro-Canada 

Home  market  prices  were  based  on 
f.o.b.  refinery  prices  to  unrelated 
purchasers  in  the  home  market  We 
made  adjustments,  where  appropriate, 
for  differences  in  credit  in  accordance 
with  19  CFR  353.56. 

Petro-Canada  reported  certain  sales 
made  to  a  broker  as  sales  to  the  United 
States.  Based  on  the  statements 
provided  by  Petro-Canada,  we  have  no 
reason  to  believe  that  it  knew  the  final 
destination  of  these  sales  was.  in  fact 
the  United  States.  Therefore,  we  have 
reclassified  these  sales  as  home  market 
sales. 

Sulco 

We  calculated  home  market  price  on 
either  f.o.b.  refinery  prices  with  freight 
charged  or  Lo.b.  delivered  prices  with 
freight  included  in  the  price.  We  made 
deductions,  where  appropriate,  for 
Inland  freight  and  demurrage.  We  made 
adjustments,  where  appropriate,  for 
differences  in  credit  in  accordance  with 
19  CFR  353.56. 

Pteliminary  Results  of  the  Review  and 
Intmit  to  Revoke  in  Part 

As  a  result  of  our  review,  we 
ptieliminarily  determine  that  the 
following  margins  exist  for  the  period 
December  1. 1988,  through  November  30, 
1989: 


Manutacturar/axpocter 


Petro-Canada. 
Suloo 


Mwgin 
(percent) 


0.00 
0.00 


Petro-Canada  has  had  sales  at  not 
less  than  fair  value  for  at  least  three 
consecutive  jrears.  In  addition,  as 


provided  in  19  CFR  353.25(a)(2)(Ui), 
Petro-Canada  has  agreed  in  writing  to 
an  immediate  suspension  of  liquidation 
and  reinstatement  of  the  finding  if 
circumstances  develop  which  indicate 
that  Canadian  elemental  sulphur 
exported  to  the  United  States  by  Petro- 
Canada  is  being  sold  at  less  than  fair 
value.  Therefore,  we  intend  to  revoke 
the  antidumping  finding  on  Canadian 
elemental  sulphur  with  respect  to  Petro- 
Canada.  If  this  partial  revocation  is 
made  final,  it  will  apply  to  all 
unliquidated  entries  of  this  merchandise 
produced  by  Petro-Canada  and  exported 
to  the  United  States  entered,  withdrawn 
frt)m  warehouse,  for  consumption,  on  or 
after  December  1, 1989. 

The  Department  will  issue 
appraisement  instructions  concerning 
Petro-Canada  and  Sulco  directly  to  the 
Customs  Service  upon  completion  of  this 
administrative  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  our  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  from  Canada 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  that 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Act  (1)  The  cash  deposit 
rate  for  any  shipments  of  this 
merchandise  manufactured  or  exported 
by  the  remaining  known  manufacturers/ 
exporters  not  covered  in  this  review  will 
continue  to  be  at  the  rate  published  in 
the  final  results  of  the  last  recent 
administrative  review  for  those  firms;  (2) 
the  cash  deposit  rate  for  Petro-Canada 
and  Sulco,  LF  any,  will  be  that 
established  in  the  final  results  of  this 
administrative  review:  and  (3)  the  cash 
deposit  rate  for  any  future  entries  of  this 
merchandise  from  a  new  producer  and/ 
or  exporter,  not  covered  in  this  or  any 
previous  administrative  review,  whose 
first  shipments  occurred  after  November 
30. 1989,  and  which  is  unrelated  to  any 
previously  reviewed  firm  will  be  0.00 
percent.  These  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

Public  Comment 

In  accordance  with  19  CFR  353.38,  we 
will  hold  a  public  hearing,  if  requested, 
on  March  22, 1991.  at  2  p.m.  in  room  3708 
to  afford  interested  parties  an 
opportunity  to  comment  on  these 
preliminary  results.  Interested  parties 
who  wish  to  request  a  hearing  must 
submit  a  written  request  %vithin  ten  days 
of  the  date  of  publication  of  this  notice 
in  the  Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room  B- 
099, 14th  Street  and  Constitution 


Avenue.  NW..  Washington.  DC  20230. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number 
(2)  the  number  of  participants;  (3)  the 
reasons  for  attending;  and  (4)  a  list  of 
the  issues  to  be  discussed. 

In  addition,  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  non-proprietary  version  of  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  March 
8, 1991.  Ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  non-proprietary  version  of  rebuttal 
briefs  must  be  submitted'to  the 
Assistant  Secretary  no  later  than  March 
15, 1991.  At  the  hearing,  an  interested 
party  may  make  a  presentation  only  on 
arguments  included  in  that  party's 
briefs.  If  no  hearing  is  requested, 
interested  parties  still  may  comment  on 
these  preliminary  results  in  the  form  of 
case  and  rebuttal  briefs.  Written 
argument  should  be  submitted  in 
accordance  with  19  CFR  353.38  and  will 
be  considered  if  received  within  the 
time  limits  specified  in  this  notice. 

This  administrative  review,  notice, 
and  intent  to  revoke  in  part  are  in 
accordance  with  section  751(a)(1)  of  the 
Act  19  CFR  353.22(c)(5),  and  19  CFR 
353.25. 

Dated:  January  31, 1991. 
Ffamds  |.  Sailer, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Do&  91-2983  filed  2-6-91: 8:45  am] 
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Applications  for  Dutyfree  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651:  80  Stat  897;  15  CFR  part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
subsections  301.5(a)  (3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington.  DC  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5  p.m.  in  room  4204,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC 

Docket  Number  91-001.  Applicant: 
University  of  California,  San  Diego,  La 
Jolla,  CA  92093.  Instrument-  Rotating 
Anode  X-Ray  Generator,  Model  RU- 
200H.  Manufacturer:  Rigaku 
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Corporation.  Japan.  Intended  Use:  The 
inBtrnment  will  be  used  in  a  h^  speed 
data  cdlectkm  system  for  protein 
crystallography  to  collect  data  to  find 
the  three-dimensional  stnictxire  of 
proteins  or  enzymes  using  x-ray 
dif&action  methods.  Application 
Received  by  Commissioner  of  Customs: 
Januarv  8, 1981. 

Docket  Number  91-002.  Applicant 
Williams  College.  Bronftnan  Science 
Center,  Williamstowm,  MA  01287. 
Instrument  Electron  Microscope  with 
Accessories,  Model  CMlO/PC. 
Manufacturer  N.V.  Philips,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  to  examine 
nervous  tissue  from  vertebrate  animals, 
various  plant  cells,  bacteria,  and  viruses 
in  basic  research  projects.  Biomedical 
research  objectives  will  include:  (1) 
Synapse  formation  of  regenerating 
nervous  tissue,  (2]  plant  cell 
ultrastructural  changes  in  response  to 
stress,  and  (3)  ultrastructural 
comparisons  of  muscle  fibers  from  a 
variety  of  animals.  In  addition,  the 
instrument  will  be  used  for 
demonstration  and  training 
undergraduate  students  in  the  theory 
and  practice  of  electron  microscopy  as 
applied  to  Biology.  Application 
Received  by  Commissioner  of  Customs: 
January  9, 1991. 

Docket  Number  91-003.  Applicant 
Indiana  University — Purdue  University 
at  Indianapolis,  620  Union  Drive. 
IndianapoUs,  IN  46202.  Instrument 
Stopped-Flow  Spectrofluorimeter,  Model 
SF-51  %vith  SHU-51  Sample  Handling 
Unit.  Manufacturer  Hi  Tedi,  United 
Kingdom,  intended  Use:  The  instrument 
will  be  used  for  the  study  of  human 
alcohol  dehydrogenases  and  for 
educational  purposes  in  the  courses 
"Enzyme"  and  "Instrumentation." 
Application  Received  by  Commissioner 
of  Customs:  January  9, 1991. 

Docket  Number  91-004.  Applicant 
Xavier  University  of  Louisiana.  7325 
Palmetto  Street,  New  Orleans.  LA  70125. 
Instrument  Organ  Bath  and 
Accessories.  Manufacturer  Hugo  Sachs 
Elektronik.  West  Germany.  Intended 
Use:  The  instrument  will  be  used  in 
experiments  to  determine  the  effects  of 
electrical  stimuli  and  pharmacological 
agents  on  isolated  preparations  of 
smooth  and  cardiac  muscles  from  rats, 
mice,  guinea-pig  and  rabbits. 
Application  Received  by  Commissioner 
of  Customs:  January  10, 1991. 

Docket  Number  91-OOS.  Applicant 
Oregon  SUte  University,  Department  of 
Engineering.  Corvallis.  OR  97331-2302. 
Instrumaat  Asphalt  Concrete  Pavement 
Tester  with  Aoxssories.  Manufacturer 
MAP,  France.  Intended  Use:  The 
instrument  will  be  osed  to  investigate 


whether  asphaltic  concrete  pavement 
materials  consisting  of  a  variety  of 
asphalts  and  aggregates  have  a 
propensity  for  rutting  (permanent 
defbrmation  due  to  traffic  loacUng  and 
other  environmental  factors  such  as 
moisture,  asphalt  embrittlement, 
freezing  and  thawing,  etc.).  Various 
combination  of  asphalt-aggregate 
mixtures  will  be  tested  in  the  instrument 
in  the  absence  and  in  the  presence  of 
water  at  two  temperatures  and  two  air 
void  levels  (densities).  Application 
Received  by  Commissioner  of  Customs: 
January  10, 1991. 

Docket  Number  91-006.  Applicant 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 
Instrument  Bxcimer  Multigas  Laser, 
Model  LPX  205L  Manufacturer  Lambda 
Physik.  GmbH,  West  Germany.  Intended 
Use:  The  instrument  will  be  used  to 
generate  vacuum  ultraviolet  light  for  the 
study  of  the  chemistry,  kinetics,  and 
dynamics  of  carbon  monoxide,  metal 
carbonyl  and  other  prototype  molecules 
at  surfaces.  The  studies  will  ascertain 
the  rates  and  pathways  of  relaxation, 
including  chemical  processes,  following 
a  variety  of  Surface  excitations. 
Application  Received  by  Commissioner 
of  Customs:  January  11, 1991. 

Docket  Number  91-007.  Applicant 
Rutgers,  the  State  University  of  New 
Jersey,  Department  of  Biomedical 
Engineering.  P.O.  Box  909,  Piscataway, 
NJ  06855-0909.  Instrument  Iris  IR  Eye- 
Tracker  System,  Model  6500. 
Manufacturer  Skalar  Medical.  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  to  monitor  the 
movement  of  the  two  eyes 
simultaneously  to  determine  strategies 
used  by  the  brain  to  control  himian 
motor  activity.  Application  Received  by 
Commissioner  of  Customs:  January  11, 
1991. 

Docket  Number  91-008.  Applicant 
Mississippi  State  University,  Electron 
Microscope  Center,  P.O.  Drawer  EM, 
MSU,  Mississippi  State,  MS  39762. 
Instrument  Electron  Microscope.  Model 
JEM-lOOCXn.  Manufacturer  JEOL,  Ltd., 
Japan.  Intended  Use:  The  instrument 
will  be  used  by  faculty  and  graduate 
students  to  carry  out  high  resolution 
research  in  the  foUotving  disciplines: 

1.  Entomology— ultrastructura  of  the 
insect  nervous  system,  pheromone 
glands  and  pathological  changes 
induced  by  bacteria  and  viruses  in  the 
digestive  systeoL 

2.  PiantPathology  and  Weed 
Science — ultrastructural  study  of  plant 
diseases. 

3.  Biological  Science— ultrastructural 
work  on  ohromosomes. 

4.  Poultry  Science — ultrastructural 
woiic  on  chicken  muscle  and  various 


changes  that  occur  in  poultry  due  to 
viral  and  bacterial  diseases. 

5.  Veterinary  School — diagnostia 
clinical  and  research  projects  that  deal 
with  pathogen,  nutritional  or  drug 
induced  changes  in  small  and  large 
animals. 

The  instrument  will  also  be  used  in 
training  graduate  students  who  are  M.S. 
and  Ph.D.  candidates  in  many  different 
departments.  Application  Received  by 
Commissioner  of  Customs:  January  11', 
1991. 

Frank  W.Craol, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  91-2984  Filed  2-6-91;  8:45  am] 
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Minority  Business  Oevslopmsnt 
Agenqr 

Business  Devetopment  Center 
Applications:  State  of  Alaska 

AOCNCV:  Minority  Business 
Development  Agency,  Commerce. 

AcnoN:  Notice. 

SUMMAIIY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  $184,260  in  Federal  funds  and 
a  minimum  of  $32,516  in  non-Federal 
contributions  for  the  budget  period  July 
1, 1991  to  June  30, 1992.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees  for  services,  in- 
kind  contributions,  or  combinationa 
thereof.  The  MBDC  will  operate  in  the 
State  of  Alaska  Geographic  Service 
Area. 

The  ID.  number  for  this  project  will 
be  ia-10-«1008-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  oiganizations,  state 
and  local  governments.  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  commimity  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  finns;  offer  a  full  range 
of  management  and  techidcal 
assistance:  and  serve  as  a  conduit  of 
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information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  (Selection  Process/ 
Procedures  as  required  by  DAO  203-26, 
Grants  Administration)  the  experience 
aiid  capabilities  of  the  firm  and  its  staff 
in  addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purposes  of  the  MBDC  program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-federal  contributions.  Client 
fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50.00  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBE)C's  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 
CLOSINQ  DATES:  The  closing  date  for 
applications  is  March  18, 1991. 
Applications  must  be  postmarked  on  or 
before  March  18. 1991. 

Proposals  will  be  reviewed  by  the 
Atianta  Regional  Office.  The  mailing 
address  for  submission  is:  Atianta 
Regional  Office,  Minority  Business 
Development  Agency,  U.S.  Department 


of  Commerce.  401  West  Peachtree  Street 
NW.,  suite  1930,  Atianta,  Georgia  30308- 
3516.  404/730-3300. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street  room  1260,  San  Francisco, 
California  94105.  February  28, 1991  at  10 
a.m. 

FOR  nWTMER  INFOWNATKM  CONTACT: 

Xavier  Mena,  Regional  Director.  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLCMENTARV  mFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Applicants  who  have  an  outstanding 
account  receivable  with  the  Federal 
Government  may  not  be  considered  for 
funding  until  these  debts  have  been  paid 
or  arrangements  satisfactory  to  the 
Department  are  made  to  pay  the  debt 

Section  319  of  Public  Law  101-121 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  itom  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan.  A 
"Certification  for  Contracts,  Grants 
Loans,  and  Cooperative  Agreements" 
and  the  SF-LLL,  "Disclosure  of  Lobbying 
Activities"  (if  appUcable),  is  required. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26.  In  accordance  with  the  Drug-Free 
Workplace  Act  of  1988,  each  applicant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and,  procedures 
applicable  to  Federal  assistance  awards. 

A  false  statement  on  the  application 
may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment 

Funding  Authority  for  MBDA  Awards: 
Executive  Order  11625. 

11.800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 


Dated:  Febniaiy  1. 1991.    ■ 
Xavier  Mens. 

Regional  Director.  San  Francisco  Regional 
Office. 

[FR  Doc.  91-2882  Filed  2-6-91;  8:45  am] 
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Business  Development  Center 
Applications:  Fresno,  CA 

AOENCV:  Minority  ^siness 
Development  AgeiKy.  Commerce. 

ACTKM:  Notice. 


r.  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  $184,280  in  Federal  funds  and 
a  minimum  of  $32,516  in  non-Federal 
contributions  for  the  budget  period  July 
1, 1991  to  June  30, 1992.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof.  The  MBDC  will  operate  in  tiie 
Fresno,  California  Geographic  Service 
Area. 

The  LD.  number  for  this  project  will 
be  09-10-01009-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  (Selection  Process/ 
I^ocedures  as  required  by  DAO  203-26. 
Grants  Administration)  the  experience 
and  capabilities  of  the  firm  and  its  staff 
in  addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
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(technique*  and  methodology)  to 
perfonning  the  work  raquireoMnts 
inchidad  in  the  application  (20  points); 
and  the  flnn't  estimated  cost  for 
providing  soch  asaistance  (20  points). 
An  application  must  raceiw  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmaticaJly  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  madefy  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  farther  the 
purposes  of  the  MBDC  program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-federal  contributions.  Client 
fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50.00  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  (v  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 

ssoaooo. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-t(ydate 
quantitative  and  qiwlitative  evahiations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 
CLOINM  OATca:  The  closing  date  for 
applications  is  March  18, 1991. 
Applications  must  be  postmarked  on  or 
before  March  18, 1991. 

Proposals  will  be  reviewed  by  the 
Atlanta  Regional  Office.  The  mailing 
address  for  submission  is:  Atlanta 
Regional  Office,  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce,  401  West  Peachtree  Street 
NW..  suite  1930,  Atlanta,  Georgia  30308- 
3516,  404/730-330. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  room  128a  San  Francisco, 
California  94105.  February  28. 1991  at  10 


ARV 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Pro-ams"  is  not  appUcable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

AppUcants  who  have  an  outstanding 
account  receivable  with  the  Federal 
Government  may  not  be  considered  for 
funding  until  these  debts  have  been  paid 
or  arrangements  satisfactory  to  the 
Department  are  made  to  pay  the  debt. 

Section  319  of  Public  Law  101-121 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract  grant  or  loan.  A 
"Certification  for  Contracts,  Grants 
Loans,  and  Cooperative  Agreements" 
and  the  SF-4JX,  "Disclosure  of  Lobbying 
Activities"  (if  applicable),  is  required. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  IS  CFR  part 
26.  In  accordance  with  the  Drug-Free 
Woricplace  Act  of  1968,  each  applicant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and,  procedures 
applicable  to  Federal  assistancp  awards. 

A  false  statement  on  the  application 
may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment 

Funding  Authority  for  MBDA  Awards: 
Executive  Order  11625. 

11.800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  Febmary  1. 1991. 
Xavier  Mens, 

Regional  Director,  San  Franc;9co  Regional 
Office. 

[PR  Doc  91-2883  Piled  2-6-91;  8:48  am] 
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Bualna—  Devlopmant  Canter 
Applications:  Loa  Ansalaa,  CA 

AOCNCY:  Minority  Business 
Development  Agency. 
ACTKNC  Notice. 


FOR  RMTNCR  INWWMATIOW  CONTACT: 
Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 


:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 


(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  $622,000  in  Federal  funds  and 
a  minimum  of  $100,765  in  non-Federal 
contributions  for  the  budget  period  July 
1, 1991  to  June  30. 1992.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Los  Angeles,  California  Geographic 
Service  Area. 

The  I.D.  number  for  this  project  wiU 
be  09-10-01007-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement 
Competition  is  opoi  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  (Selection  Process/ 
Procedures  as  requested  by  DAO  203- 
26.  Grants  Administration)  the 
experience  and  capabilities  of  the  firm: 
and  its  staff  in  addressing  the  needs  of 
the  business  community  in  general  and, 
specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodology)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purposes  of  the  MBDC  program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval  if  appropriate.  The  Director 
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will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-federal  contributions.  Client 
fees  for  billable  management  and 
technical  assistance  (MftTA)  rendered 
miist  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50.00  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 
CLOSINO  OATI:  The  closing  date  for 
applications  is  March  18, 1991. 
Applications  must  be  postmarked  on  or 
before  March  IB,  1991. 

Proposals  will  be  reviewed  by  the 
Atlanta  Regional  Office.  The  mailing 
address  for  submission  is:  Atlanta 
Regional  Office,  Minority  Business 
Development  Agency.  U.S.  Department 
of  Commerce,  401  West  Peachtree  Street 
NW..  suite  1930,  Atlanta,  Georgia  30308- 
3516,  404/730-3300. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency.  U.S. 
Department  of  Commerce,  221  Main 
Street  room  1280,  San  Francisco, 
CaUfomia  94105.  February  28, 1991  at  10 
a.m. 

FOn  FURTHER  INFORMATION  CONTACT: 

Xavier  Mena.  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPtEMENTARV  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Applicants  who  have  an  outstanding 
account  receivable  with  the  Federal 
Government  may  not  be  considered  for 
funding  until  these  debts  have  been  paid 
or  arrangements  satisfactory  to  the 
Department  are  made  to  pay  the  debt. 

Section  319  of  Public  Law  101-121 
generally  prohibits  recipients  of  Federal 


contracts,  grants,  and  loans  bom  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract  grant  or  loan.  A 
"Certification  for  Contracts.  Grants 
Loans,  and  Cooperative  Agreements" 
and  the  SF-LLL.  "Disclosure  of  Lobbying 
Activities"  (if  applicable),  is  required 

Applicants  are  subject  to 
Governmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  IS  CFR  part 
26.  In  accordance  with  the  Drug-Free 
Workplace  Act  of  1988,  each  applicant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and,  procedures 
applicable  to  Federal  assistance  awards. 

A  false  statement  on  the  application 
may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment 

Funding  Authority  for  MBDA  Awards: 
Executive  Order  11625. 

moo    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance] 

Dated:  February  1, 1991. 
Xavier  Mena, 

Regional  Director.  San  Francisco  Regional 
Office. 

[FR  Doc  91-2884  Filed  2-ft-91:  &-45  am] 
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DEPARMTENT  OF  COMMERCE 

Business  Davetofffnant  Cantor 
AppNcattona:  Oimard,  CA 

AOENCV:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

tumuuikr.  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  $165,000  in  Federal  funds  and 
a  minimum  of  $29,118  in  non-Federal 
contributions  for  the  budget  period  July 
1, 1991  to  June  30, 1992.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Oxnard,  California  Geographic  Service 
Area. 

The  I.D.  number  for  this  project  tvill 
be  09-10-91012-01. 


The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  desired  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  (Selection  Process/ 
Procedures  as  required  by  DAO  203-26, 
Grants  Administration)  the  experience 
and  capabilities  of  the  firm  and  its  staff 
in  addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points;  the  firm's  approadi 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purposes  of  the  MBDC  program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  funds. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-federal  contributions.  Client 
fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50.00  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,00a 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
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quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  iunds 
and  Agency  priorities. 
CtOSiNO  OATi:  The  closing  date  for 
applications  is  March  18, 1991. 
Applications  must  be  postmarked  on  or 
before  March  18, 1991. 

Proposals  will  l>e  reviewed  by  the 
Atlanta  Regional  Office.  The  mailing 
address  for  submission  is:  Atlanta 
Regional  Office,  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce,  401  West  Peachtree  Street 
NW.,  suite  1930.  Atlanta,  Georgia  30306- 
3616.  404/730-3300. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency,  U.S. 
Department  of  Gimmerce,  221  Main 
Street,  room  1280,  San  Francisco, 
California  94106.  February  28, 1991  at  10 
aon. 

TOR  niRTNCii  iwroHnaTiow  contact: 

Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office  at  416/744- 
3001. 

summcNTAiiv  mtomiation: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  apphcable 
regulations  can  be  obtained  at  the  above 
address. 

Applicants  who  have  an  outstanding 
account  receivable  with  the  Federal 
Government  may  not  be  considered  for 
funding  until  these  debts  have  been  paid 
or  arrangements  satisfactory  to  the 
Department  are  made  to  pay  the  debt 

Section  319  of  Public  Law  101-121 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract  grant  or  loan.  A 
"Certification  for  Contracts,  Grants 
Loans,  and  Cooperative  Agreements" 
and  the  SF-LLL,  "Disclosure  of  Lobbying 
Activities"  (if  applicable),  is  required. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
2&  In  accordance  with  the  Drug-Free 
Workplace  Act  of  1988,  each  applicant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement 


Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

A  false  statement  on  the  application 
may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment 

Funding  Authority  for  MBDA  Awards: 
Executive  Order  11626. 

11.800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  February  f,  1901. 
Xavier  Mma, 

Regional  Director,  San  Francisco  Regional 
Office. 

[FR  Doc  91-2885  FUed  Z-a-ei:  B>48  am] 
BNJJNO  COOK  «io-at-ii 


DEPARTMENT  OF  COMMERCE 

Buslnaas  Devatopmant  Cantar 
Appilcationa:  Stockton,  CA 

AQCNCV:  Minority  Business 
Development  Agency,  CA. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  $165,000  in  Federal  funds  and 
a  minimum  of  $29,118  in  non-Federal 
contributions  for  the  budget  period  July 
1, 1991  to  June  30. 1992.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Stockton,  California  Geographic  Service 
Area. 

The  I.D.  number  for  this  project  will 
be  09-10-91014-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  commimity  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance:  and  serve  as  a  conduH  of 


information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  (Selection  Process/ 
Procedures  as  required  by  DAO  203-28, 
Grants  Administration)  the  experience 
and  capabilities  of  the  firm  and  its  staff 
in  addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purposes  of  the  MBDC  program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval  if  appropriate.  "The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-federal  contributions.  Clienl 
fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50.00  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 
CLOSiNO  DATE  The  closing  date  for 
applications  is  March  18, 1991. 
Applications  must  be  postmarked  on  or 
before  March  18. 1991. 

Proposals  will  be  reviewed  by  the 
Atianta  Regional  Office.  The  mailing 
address  for  submission  is:  Atianta 
Regional  Office.  Minority  Business 
Development  Agency.  U.S.  Department 
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of  Commerce,  401  West  Peachtree  Street 
NW..  suite  193a  Atlanta.  Geoigia  30308- 
3616. 404/73&-d30a 

A  pre-application  conference  to  assist 
all  biterested  applicants  will  be  held  at 
the  fblbwing  address  and  time:  Minority 
Business  Development  Agency.  U.S. 
Department  of  Commerce,  221  Main 
Street  room  1280,  San  Francisco, 
California  94105.  February  26. 1991  at  10 
a.m. 

TOR  FURTHER  INTORMATION  CONTACT: 

Xavier  Mena,  Regional  Director.  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUWiSMeiTARV  INTORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  (Stained  at  the  above 
address. 

Applicants  v^o  have  an  outstanding 
account  receivable  writh  the  Federal 
Government  may  not  be  considered  for 
funding  until  these  debts  have  been  paid 
or  arrangements  satisfactory  to  the 
Department  are  made  to  pay  the  debt 

Section  319  of  Public  Law  101-121 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract  grant  or  loan.  A 
"Certification  for  Contracts.  Grants 
Loans,  and  Cooperative  Agreements" 
and  the  SF-LLL,  "Disclosure  of  Lobbying 
Activities"  (if  applicable),  is  required. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26.  In  accordance  with  the  Drug-Free 
Workplace  Act  of  1988,  each  applicant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  poUdes,  and,  procedures 
applicable  to  Federal  assistance  awards. 

A  false  statement  on  the  application 
may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment 

Funding  Authority  for  MBDA  Awards: 
Executive  Order  11825. 

11.800  Minority  Business  Development 
(Catalog  of  Fedtral  DomesUc  Assistance) 


Dated:  Febniaiy  t  I90l. 
Xavier  Mana. 
Regional  Director,  San  Fmncitco  Regional 

Office. 

(PR  Doc  91-2888  Filed  2-a.ai:  a:45  am] 


Bualnaaa  OavalopnMRt  Canlar 
Appllcattons:  Honolulu,  HI 

AOENCY:  Minority  Business 
Development  Agency.  Commerce. 
ACTION:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period. 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  $414,500  In  Federal  funds  and 
a  minimum  of  $73,147  in  non-Federal 
contributions  for  the  budget  period  July 
1. 1991  to  lune  30  1992.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions.  cUent  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Honolulu.  Hawaii  Geographic  Service 
Area. 

The  LD.  number  for  this  project  will 
be  09-10-91010-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  oiganizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

Tlie  MK3C  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  conummity  for 
.  the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  (Selection  Process/ 
Procedures  as  required  by  DAO  203-28, 
Grants  Administration)  the  experience 
and  capabilities  of  the  firm  and  its  staff 
in  addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  availatrie  to  the 
firm  in  providing  business  devebpment 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 


performing  the  trork  reqidrements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purposes  of  the  MBDC  program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  16%  of  tiie  total  project  cost 
through  non-federal  contributions.  Client 
fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50JX)  per  hour.  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminatiog  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MK3A  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 

CLOSiNO  date:  The  closing  date  for 
applications  is  March  18, 1991. 
Applications  must  be  postmarked  on  or 
before  March  18, 1991. 

Proposals  will  be  reviewed  by  the 
Atlanta  Regional  Office.  The  mailing 
address  for  submission  is:  Atianta 
Regional  Office,  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce.  401  West  Peachtree  Street 
NW..  suite  1930.  Atlanta,  Georgia  30308- 
3516. 404/730-3300. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency,  US. 
Department  of  Commerce,  221  Main 
Street  room  1280,  San  Francisco, 
California  94105.  February  28. 1991  at  10 
a.m. 

TOR  FURTHER  WITORMATION  CONTACT 
Xavier  Mena.  Regional  Director  San 
Francisco  Regional  Office  at  415/744- 
3001. 
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ewniMPITAWV  INroWMATIOWl 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Applicants  who  have  an  outstanding 
account  receivable  with  the  Federal 
Government  may  not  be  considered  for 
funding  until  these  debts  have  been  paid 
or  arrangements  satisfactory  to  the 
Department  are  made  to  pay  the  debt. 

Section  319  of  Pubhc  Law  101-121 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract  grant  or  loan.  A 
"Certificalion  for  Contracts,  Grants 
Loans,  and  Cooperative  Agreements" 
and  the  SF-LLL,  "Disclosure  of  Lobbying 
Activities"  (if  applicable),  is  required. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26.  In  accordance  with  the  Drug-Free 
Workplace  Act  of  1988,  each  applicant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and,  procedures 
applicable  to  Federal  assistance  awards. 

A  false  statement  on  the  application 
may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  Bne  or 
imprisonment. 

Funding  authority  for  MBDA  Awards: 
Executive  Order  11625. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  AsaisUnce] 

Dated:  February  1. 1991. 
XaviarMcna, 

Regional  Dinctor,  San  Francisco  Regional 
Office. 

(FR  Doc.  91-2887  Filed  2-^-91;  8:45  am] 

I  OOM  asw-ti-M 


Business  Development  Center 
Applications:  Les  Vegas,  NV 

agency:  Minority  Business 
Development  Agency,  Commerce. 
ACnoN:  Notice. 


:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  apphcations  under  its 
Minority  Business  Development  Center 


(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  $165,000  in  Federal  hmds  and 
a  minimum  of  $29,118  in  non-Federal 
contributions  for  the  budget  period  July 
1. 1991  to  June  3a  1992.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Las  Vegas,  Nevada  Geographic  Service 
Area. 

The  I.D.  number  for  this  project  will 
be  09-10-91011-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  commimity  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  (Selection  Process/ 
Procedures  as  required  by  DAO  203-26, 
Grants  Administration)  the  experience 
and  capabilities  of  the  firm  and  its  staff 
in  addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purposes  of  the  MBDC  program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 


MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost  - 
through  non-federal  contributions.  Client 
fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50.00  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  fimds 
and  Agency  priorities. 

CLOSINQ  DATC:  The  closing  date  for    • 
applications  is  March  18, 1991. 
Applications  must  be  postmarked  on  or 
before  March  18, 1991. 

Proposals  will  be  reviewed  by  the 
Atlanta  Regional  Office.  The  mailing 
address  for  submission  is:  Atlanta 
Regional  Office,  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce,  401  West  Peachtree  Sti*eet 
NW.,  suite  1930,  Atlanta,  Georgia  3030a- 
3516.  404/730-3300. 

A  pre-apphcation  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street  room  1280,  San  Francisco, 
California  94105,  February  28. 1991  at  10 
a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Applicants  who  have  an  outstanding 
account  receivable  with  the  Federal 
Government  may  not  be  considered  for 
funding  until  these  debts  have  been  paid 
or  arrangements  satisfactory  to  the 
Department  are  made  to  pay  the  debt 

Section  319  of  Public  Law  101-121 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
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appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract  grant  or  loan.  A 
"Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements" 
and  the  SF-LLL,  "Disclosure  of  Lobbying 
Activities"  (if  applicable],  is  required. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Noi^rocurement) 
requirements  as  stated  in  15  CFR  part 
26.  In  accordance  with  the  Drug-Free 
Workplace  Act  of  1988,  each  applicant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

A  false  statement  on  the  application 
may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
Imprisonment 

Funding  Authority  for  MBDA  Awards: 
Executive  Order  11625. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  February  1. 1991. 
Xavier  Mena, 

Regional  Director,  San  Francisco  Regional 
Office. 
[FR  Doc.  91-2888  Filed  2-6-91: 8:45  am] 

BIUJNQ  COW  aSIO-tl-H 


Business  Development  Center 
Applications:  Portland,  OR 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  $165,000  in  Federal  funds  and 
a  minimum  of  $29,118  in  non-Federal 
contributions  for  tiie  budget  period  July 
1, 1991  to  June  30, 1992.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees  for  services,  in- 
Idnd  contributions,  or  combinations 
thereof.  Hie  MBDC  will  operate  in  the 
Portland,  Oregon  Geographic  Service 
Area. 

The  I.D.  number  for  this  project  will 
be  10-10-91013-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 


profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
indiviuals  and  firms;  offer  a  full  range  of 
management  and  technical  assistance; 
and  serve  as  a  conduit  of  information 
and  assistance  regarding  minority 
business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  (Selection  Process/ 
Procedures  as  required  by  DAO  203-26, 
Grants  Administration)  the  experience 
and  capabilities  of  the  firm  and  its  staff 
in  addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
apphcation  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purposes  of  the  MBDC  program.  TTie 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval  if  appropriate.  "The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-federal  contributions.  Client 
fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50.00  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  tiie  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
wil  be  conducted  to  determine  if  funding 
for  the  project  should  continue. 
Continued  funding  will  be  at  the 


discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 

CLOSING  date:  The  closing  date  for 
applications  is  March  18, 1991. 
Applications  must  be  postmarked  on  or 
before  March  18, 1991. 

Proposals  will  be  reviewed  by  the 
AUanta  Regional  Office.  The  mailing 
address  for  submission  is:  Atlanta 
Regional  Office,  Minority  Business 
Development  Agency,  N.S.  Department 
of  Commerce.  401  West  Peachtree  Street 
NW..  suite  193a  Atlanta,  Georgia  30308- 
3516,  404/730-3300. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  room  1280,  San  Francisco, 
California  94105.  February  2a  1991  at  10 
a.m. 

FOR  FURTHER  INFORMATION  CONTACT 

Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  in  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Applicants  who  have  an  outstanding 
account  receivable  with  the  Federal 
Government  may  not  be  considered  for 
funding  until  these  debts  has  been  paid 
or  arrangements  satisfactory  to  the 
Department  are  made  to  pay  the  debt. 

Section  319  of  Public  Law  101-121 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract  grant,  or  loan.  A 
"Certification  for  Conti-acts,  Grants 
Loans,  and  Cooperative  Agreements" 
and  the  SF-iLL,  "Disclosure  of  Lobbying 
Activities"  (if  applicable),  is  required. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26.  In  accordance  with  the  Drug-Free 
Workplace  Act  of  1988,  each  appUcant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
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regulatlana.  poltdei.  and.  procedures 
■ppUcabIc  to  Federal  assbtance  awards. 

A  false  statement  on  the  appHcation 
may  be  ground  for  denial  or  termination 
of  funds  and  grounds  for  posefble 
punishment  l>y  a  fine  or  ImprisonnMnL 

Funding  Anthority  for  MBDA  Awards 
Executive  Order  1102& 


ll.aoo  Mteority  Barinase  Dimkpmnt 
(Catalog  of  Pedaral  Domaitic  AssisUiMe) 

Dated  FebrworUtnU 
XaviarMsM, 

Regfonal  Director,  Stut  P^tmehco  Regional 
Office. 

[FR  Doc  9l-288»  PfM  2-6-91;  8:45  am} 

aajjNa  coot  Mio-ti-ii 

NathMMl  Instttuts  ol  Standantemd 
Technology 

(Docket  Na  901 KM-OSOBI 

vnani  runa^^iHsivnws  jcmicv  mo 
EnglfMOfing 

AOOtCV:  National  Institutes  of 
Standards  and  Technology,  Commerce. 
ACnON:  Announcing  Availability  of 
Grant  Funds — Materials  Science  and 
Engineering. 

tUMMARV:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
Materials  Science  and  Engineering 
Labfvatory,  National  Institute  fk 
Standards  and  Technology,  is  continning 
its  Research  Grants  ftofp-am  to  ehgible 
academic  institutions,  nonfederal 
agencies,  and  independent  and 
industrial  laboratories.  Applicationa  are 
now  being  accepted  for  ^anta  in  the 
areas  of  Ceramics,  Metallurgy,  Polymn 
Sdancea.  Reactor  Radiation  Physics  and 
Spectroscopy.  (Catalog  of  Federal 
Domestic  Assiataoca  Na  11.600 
"Measurement  and  Engineering 
Research  Standards")-  Applicanta  must 
submit  one  signed  original  and  two 
copies  of  their  proposal  along  witji  a 
Grant  AnpUcation.  Standard  Form  424 
(REV.  4/88)  as  referenced  under  the 
proviaiona  of  0MB  Clioilara  A-110  and 
A-102. 


TARV  MTOMIATIOMC  As 

autboriied  by  sactioB  2  of  the  Act  ol 
March  X 1901,  ae  aMBdwl  (15  U.&C 
272),  the  National  Inatituta  of  Standards 
and  Technology.  Materiala  Sr^tnTi?  and 
Engineering  Laboratory,  cooducta 
directly  aad  throng  grants  and 
cooperativa  agreaments.  a  basic  and 
applied  reaaarch  program  ^^yported  by 
the  Nationai  Inatituta  of  Standarda  and 
Technology,  for  approximately  SSOOOOO 
and  other  agucy  awards,  subiact  to 
availability  of  funds.  The  Materials 
Science  and  Biginearing  Labmatory 
Grants  Program  is  limited  to  innovative 


ideas  which  ara  generated  by  the 
proposal  writer  on  wh^t  research  to 
carry  out  and  how  to  carry  it  out 
Proposals  win  be  considered  for 
research  projects  from  one  to  three 
years.  When  a  proposal  for  a  multi-year 
grant  is  approved,  funding  will  be 
provided  for  only  the  first  year  of  the 
program.  Funding  for  the  remaining 
years  of  the  program  is  contingent  upon 
satisfactory  performance  and  subject  to 
the  availability  of  funds,  but  no  liability 
shall  be  assumed  by  the  government 
because  of  non-renewal  or  non- 
extension  of  a  grant.  All  grant  proposals 
submitted  must  be  in  accordance  with 
the  program  objectives  listed  below.  For 
clarity  of  the  program  objectives,  you 
may  contact  the  individuals  listed  in 
each  area. 

Piogran  Objectives 

L  Office  of  Nondestructive  Evaluation, 
401 — ^The  primary  objective  is  to 
measure  the  far  infrared  (FIR)  and  mid- 
infrared  continuum  absorption  of 
primarily  nonpolar  gases  and  liquids 
found  in  the  atmospheres  of  the  outer 
planets,  in  particular,  gaseous  and  liquid 
CH4,  and  gaseous  mixtures  of  N2  and 
CH4,  and  to  analyze  these  data. 

Contact  G.  Bimbaum  (301)  975-5727, 
National  Institute  of  Standards  and 
Technology,  Materials  Building,  room 
B344,  Gaithersburg,  Maryland  20899. 

II.  Ceramics  Division,  420— Grants 
and  contracts  to  supplement  division 
activitiea  in  the  area  of  ceramic 
processing  and  sample  preparation, 
tribology.  composites,  machining, 
interfacial  chemistry,  and 
microstructural  analysis. 

Contact  Dr.  Steve  Kau  (301)  g75-«119. 
National  Institute  of  Standarda  and 
Technology,  Materials  Builcfing.  room 
A256,  Gaithersburg.  Maryland  20899. 

IIL  Polymers  Divisioa  440— 
Occasionally  contracts  for  synthesis  of 
polymers  for  research  purposes,  and 
collaborative  research  efforts  in  which 
the  contractor  provides  mechanicat 
electrical,  optical,  transport,  or  structure 
data  on  polymeric  materials. 

Contact  a  Fanconi  (301)  975-6770, 
National  Institute  of  Standards  and 
Technology,  Polymers  Buil(fing.  room 
A309,  GcJthersburg.  Maryland  20699. 

rv.  Metallurgy  Division,  450— Develop 
techniques  to  predict  measure  and 
control  transformations,  phases, 
microstructures  and  kinetic  processea  in 
metals  and  thefr  alloys. 

Contact  \.  Manning  (301)  97S-SI57, 
National  Inatitute  of  Standards  and 
Technology.  Material!  Building,  room 
A163.  Gaitheisbuig,  Maryland  20899. 

V.  Metalhiigy  Division.  4fiO— Devdkp 
new  and  in^irovad  sensors  for 
nondestructive  evahiatlon  and 


processes,  and  process  models  for 
inteUigpnt  processing  of  materials.         ^ 

Contact  H.  T.  Yolken  (301)  975-614a  ^ 
National  Inatitute  of  Standards  and 
Technology,  Materials  Building,  room 
Aies.  Advanced  Sensing  Sectioa 
Gaithersburg.  Maryland  20809. 

VI.  Reactor  Radiation  Diviaion,  46(^ 
Develop  cold  neutroo  research 
approaches  and  related  phjrsics  and 
materials  applicationa. 

Contact ).  Rush  (301)  975-«22a 
National  Iiwitute  ai  Standards  and  ' 
Technology,  Reactor  Building,  room 
A106.  Gaithersburg,  Maryland  20800. 

Proposal  Review  ftocess 

Proposals  should  be  submitted  to  the 
appropriate  contact  person  of  the 
programs  listed  above  for  reivew, 
including  external  peer  review,  when 
appropriate  and  recommendations  on 
funding.  Both  technical  value  of  the 
proposal  and  the  relationahip  ol  the 
work  proposed  to  the  needs  of  the 
specific  program  are  taken  into 
consideration.  Applicants  should  allow 
up  to  120  days  processing  time. 
Proposals  are  evaluated  for  technical 
merit  by  three  professionals  from  the 
Materials  Science  and  Engineering 
Laboratory. 

Selection  Criteria 

The  criteria  to  be  used  in  evaluating 
the  proposals  include:  Rationality, 
(coherence  of  approach,  relation  to 
scientific/ technical  issues)^ 
Qualification  of  Technical  personnek. 
Resources  Availability,  and  Technical 
Merit  of  Contribntion.  Each  of  tftese 
factors  win  be  given  equal  wei^t  in  tfie 
selection  process. 

Paperwork  KadtacdoB  Ad 

The  Standard  Form  424  mentioned  In 
this  notice  is  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  and  it 
has  been  approved  by  OMB  under 
Control  No.  0348-0006. 


All  ^plicanta  must  submit  a 
certificatioo  ensuring  that  empbyeet  of 
the  applicant  ara  prohibited  from 
engaging  In  die  unlawful  manufacturing, 
distribution,  (fispensing.  possession  or 
use  of  a  controlled  substance  at  the 
woric  sita.  as  requirad  by  the  regulations 
implementing  the  Drug-n«e  Woiiq>Iace 
Act  of  1988, 15  CFR  part  26.  subpart  F. 
Applicants  ara  subject  to  the 
GovemmentKvide  Debarment  and 
Suspension  (Nonpiocuieuient) 
requinments  aa  stated  in  15  CFR  part 
20. 

Section  319  of  Ptibllc  Law  10X-12I 
generally  prohibits  recipients  of  fiBderal 
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contracts,  grants,  and  loans  from  using 
appropriated  fimds  for  lobbying  the 
Elxecutive  or  legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  A 
"Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements" 
and  the  SF-LLL,  "Disclosure  of  Lobbying 
Activities"  (if  applicable),  is  required  to 
be  submitted  widi  any  application. 

Applicants  are  remined  that  a  false 
statement  may  be  grounds  for  denial,  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  fine  or 
imprisonment  Any  recipient/applicant 
who  has  an  outstanding  indebtedness  to 
the  Department  of  Commerce,  will  not 
receive  a  new  award  until  the  debt  is 
paid  or  arrangements  satisfactory  to  the 
Department  are  made  to  pay  the  debt. 

Awards  under  the  Materials  Science 
and  Engineering  Laboratory  Research 
Program  shall  be  subject  to  all  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
assistance  awards. 

The  Materials  Science  and 
Engineering  Grants  Program  does  not 
direclty  afiect  any  state  or  local 
government  Accordingly,  NIST  has 
determined  that  Executive  Order  12372 
is  not  applicable  to  the  Materials 
Science  and  Engineering  Grants 
ProgranL 

Dated:  January  31. 1991. 
)ohn  Lyons, 
Director. 
(FR  Doc  91-2928  Filed  2-6-91;  8:45  am] 

BtUJNO  CODE  MtO-lt-M 


National  Oceanic  and  Atmospheric 
Administration 

Taking  and  Importing  of  Marine 
Mamntals 

aoency:  National  Marine  Fisheries 
Serivce  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  application  for 
experimental  fishing  permit. 

summary:  Notice  is  hereby  given  that  an 
applicant  has  applied  for  a  permit  to 
take  marine  mammals  as  authorized  by 
the  Marine  Mammal  Protection  Act  of 
1972  (MMPA)  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals.  The  public  is  invited 
to  review  the  application  and  provide 
comments. 

DATES:  Comments  are  invited  and  must 
be  received  no  later  than  March  11, 
1991. 

AOORCSSES:  Comments  may  be  mailed 
to,  and  documents  submitted  with  the 
above  application  are  available  for 
review  at  the  following  addresses: 


Director,  Southwest  Region,  National 
Marine  Fisheries  Services,  NOAA.  300 
South  Ferry  Street  Tenniital  Island,  CA 
90731-7415:  and.  Director.  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1335  East-West 
Highway.  Silver  Spring,  MD  20910. 
FOR  RIRTHER  INFORMATION  CONTACT 

E.C  FuUerion,  Regional  Director, 
Southwest  Region.  National  Marine 
Fisheries  Service,  (213)  514-6106. 
SUPPLEMENTARY  INFORMATION:  For 
unknown  reasons,  yellowfin  tuna  tend 
to  congregate  beneath  schools  of 
dolphin  in  the  eastern  tropical  Pacific 
Ocean  (ETP).  Tuna  fishermen  have  long 
recognized  this  relationship  and  use  the 
dolphins  to  locate  the  tuna.  Large  purse 
seine  nets  are  set  around  the  dolphins, 
capturing  the  trma  and  dolphins 
together.  Methods  are  employed  to 
release  the  dophins  prior  to  bringing  the 
tuna  onboard.  In  the  process  of  release, 
dophins  may  become  entrapped  and 
entangled  in  the  net  and  die. 

The  1988  amendments  to  the  MMPA 
require  the  establishment  of  a  system  to 
provide  vessel  owners  and  operators  an 
opportunity  to  experiment  with  new 
equipment  and  procedures  for  the 
purpose  of  reducing  manimal  mortality 
and  the  serious  injury  rate.  In 
experimental  fishing  operations  under'a 
permit  the  Secretary  may  waive  or 
modify  restrictions  diat  would  otherwise 
apply  under  the  marine  mammal 
regulations  or  the  terms  and  conditions 
of  the  American  Tunaboat  Association 
General  Permit  The  Secretary  of 
Commerce  may  not  waive  marine 
mammal  quotas  or  the  prohibition 
against  setting  nets  around  pure  schools 
of  certain  marine  mammals. 

The  NMFS  Southwest  Regional  Office 
(NMFS/SWR)  received  an  applicaiton 
on  November  26, 1990,  from  Roland  L 
Virissimo,  president  of  Hornet 
Corporation,  for  an  experimental  fishing 
permit  pursuant  to  section 
104(h)g2)(B](v)  of  the  MMPA.  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
216.24(d](2)(viii)),  to  test  the  use  of  killer 
whale  sounds  to  separate  dolphins  from 
the  tuna  schools  below  them  prior  to  net 
encirclement  as  a  method  of  reducing 
dolphin  mortalities  in  the  ETP  tuna 
purse  seining  operations. 

A  combined  total  of  ten  purse  seine 
sets  over  a  60-day  period  are  planned 
on  ofishore  spotted  dolphins  (Stenella 
attenuata)  and  eastern  spinner  dolphins 
(S.  longirostris)  in  the  ETP.  Fifteen 
hundred  spotted  dolphins  and  500 
spinner  dolphins  is  the  estimated 
maximum  composition  of  marine 
mammals  for  any  given  set.  Take  will  be 
by  harassment  for  the  purpose  of 


separating  the  dolphins  bom  the  tuna 
that  travel  with  them.  Dolphin  herds  will 
be  approached  with  the  seiner  and 
helicopter  as  in  normal  fishing 
operations.  Prior  to  net  deployment  a 
buoy  containing  acoustic  equipment  will 
be  lowered  from  the  helicopter  into  the 
dolphin  herd,  and  underwater 
projections  of  killer  whale  [Orcinus 
orca)  or  false  killer  whale  [Pseudorca 
crassidens)  sounds  will  be  played  to 
elicit  escape  behavior  in  the  dolphins. 
The  acoustic  bouy  could  serve  as  an 
aggregating  device  for  the  tuna  school. 
Deployment  of  other  artificial 
aggregators,  such  as  the  Zinbe  decoy  (an 
artificial  whale  shark),  may  be 
attempted  in  an  effort  to  hold  the  tuna 
schools  together  so  that  they  can  be 
encricrled  with  the  purse  seine  after  the 
dolphins  have  dispersed. 

Data  on  the  experiment  will  be 
collected  by  the  NMFS  observer 
onboard,  and  will  be  analyzed  by 
NMFS/SWR  staff. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  February  1. 1991. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources. 
Nationai  Marine  Fisheries  Service. 
(FR  Doc.  91-2921  Filed  2-6-91;  8:45  am) 
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National  Technical  Information 
service 

Prospective  Grant  of  Exclusive  Patent 
License 

This  is  notice  in  accordance  with  35 
U.S.C.  209(c)(1)  and  37  CFR  404.7(a)(l)(i) 
that  the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  is  contemplating  the  grant  of 
co-exclusive  licenses  in  the  United 
States  and  certain  foreign  countries  to 
practice  the  invention  embodied  in  U.S 
Patent  Application  Serial  Number  7- 
048.148  filed  May  11. 1987  entitled. 
"Small  Peptides  Which  Inhibit  Binding 
to  T4  Receptors  and  Act  as 
Immunogens"  to  Integra  Institute,  Inc. 
and  to  Reed  MacFadden  (U.S.).  Inc. 

The  prospective  co-exclusive  licenses 
will  be  royalty-bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  404.7.  The 
prospective  co-exclusive  licenses  may 
be  granted  unless,  within  sixty  days 
from  the  date  of  this  published  Notice. 
NTiS  receives  written  evidence  and 
argument  which  establishes  that  the 
grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
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U.S£.  St  nd  37  CFII 4017. 1W 

ooBnMs  wis  M  mtrictra  tolB9 
therapcvtic  tmtnimt  of  HIV  tafcctknt. 

Tkfl  inventfam  rclatet  to  ■ynthetkally 
pradnced  tbort  peptid*  MqaenoM  wtdch 
inhibit  im.V-niA.AV  (benlMiter 
rvfemd  to  as  HIVl  binding  to  hunun 
cells  by  bloddag  racoptor  litM  on  tba 
coll  nrCua,  and  thaa  pnrvtntiBg  viral 
infectivity  of  hiuMB  T  ceOa.  Tho 
peptidaa»  wkilo  pnvonting  iniKtivity, 
also  iadiieo  antibody  prodiietiaa  againat 
the  wviriop  prolain  of  tka  HIV  ^^m. 
Hence,  these  peptidea  abo  nay  have 
vaa  aa  vaccines  to  prwent  devaiopaMBA 
of  Acquired  liaaiafia  Oafidaocy 
Synckonia  (AIDS).  Mooocknal 
antibodies  to  tlM  pcptidea  coald  ako  ba 
uaad  as  diagnostic  agents  to  identify  te 
HTV  virus.  Hence,  peptides  and 
antibodies  to  the  peptides  woald  hav* 
use  in  preparing  1^  for  identiflcatioa  ti 
HIV  carriers  or  persona  saffsring  tnm 
AIDS. 

The  National  InetitiHe  of  Mental 
Health  presently  is  comhictlng  and 
supporting  Phase  I  and  Ffiaee  II  clinical 
trials  of  this  invention  in  the  United 
States.  The  coexcluaive  bcaosa 
agreements  will  contain  concrete 
diligence  teroia.  including  reqaired 
support  for  the  ongoing  phase  I  clinical 
trials.  Dihgeace  terau  also  will  reqaira 
the  licensees  to  conduct  and  sapport 
Phase  U  and  Phase  III  trials  of  their  own 
in  the  U.S.,  and  to  progress  toward 
registration  and  conunercial  availability 
in  the  U.S.  The  licenses  will  be 
rofurlaoive  in  the  U.Si.  In  other 
territories,  the  licenses  will  be  exclusive 
to  one  or  the  other  company  based  upon 
the  achievemant  of  specific  diligence 
heiichiarha,  This  ia  intended  to  provide 
incentive  to  the  coexchisive  UcoMees  to 
develop  smaller.  non-U.S.  markets  that 
require  separate  regulatory  approval 
and  significant  additional  investment 

The  availabihty  of  the  invention  for 
licenaing  was  published  in  the  Federal 
Registar  Vol.  55.  No.  103,  p.  21709  (igoo). 
A  copy  of  the  instant  patent  applicatioa 
may  be  purchased  from  the  NTIS  Sales 
Desk  by  telephoning  703/487-4650  or  by 
writing  to  Order  Department.  NTIS,  5285  . 
Port  Royal  Road.  Springfield.  VA  22161. 

Inquiries,  coaunenta  and  other 
materiala  relating  to  the  contemplated 
license  mast  be  subaiitted  to  Papan 
Devnani,  Center  for  Utilization  of 
Federal  Technology.  NTIS.  Box  M23» 
Springfield.  VA  22151.  Properly  filed 
competfaig  appHcattona  lecaived  by  the 
NTIS  hiinaponae  to  thia  notice  wilt  be 


conafdated  aa  oHacHaaa  to  thegrant  of 

the  conlsmplataa  Mcenae. 
Deaslasf.C:BapisB. 

PotBnt  iJcBnwg  Sp9Cfo/ftt^  C^ntn  pM 
UtilfMitioit  ofn&ff&i  iWcnnoMgy,  Msnonev 
TtchnicallHfBtmmtioB  Sm  vka,  US, 
DepartmaalafCUmuautM. 

[FR  Dae  n-an  PiM  »-o-«:  artft  aBi4 


ProopocHvo  Qcant  of  Exduslvo  Pataot 


This  nol>ce  ia  in  accordance  with  SS 
U.S.C  aOO(cXl)  and  37  CFR  «M.7(aXlNi) 
tltot  die  National  Technical  ktfocmatioa 
Service  (NTIS).  U.S.  Departnwntef 
CoBMneice,  is  contemplating  the  grant  ol 
an  exchwive  bcense  in  the  United  Stataa 
to  practice  the  invention  embodied  in 
U.S.  Paten«  Na  4,553.539  (Serial  Number 
6-«6ai040).  Intra-Urethra)  Proethetie 
Sphincter  Vahre"  and  its  conthaation- 
in-part  Serial  Hambtt  7-530US88,  *lBtra- 
Urethral  Valve  with  Integral  Spring^  to 
UroMed  Corporation,  having  a  place  of 
bosinese  in  Boeton,  MA.  The  patent 
rights  in  d>is  invention  have  been 
assigned  to  the  United  States  of 
America. 

The  proepective  exdasive  Kcense  will 
be  royalty-bearing  and  will  comply  with 
the  tetmeand  conditiona  of  36  U.SLC  209 
and  37  CFR  404.7.  The  proepective 
exduaive  license  may  be  granted  anlesa, 
within  sixth  days  from  the  date  ol  thia 
published  Notice,  NTIS  receivee  written 
evidence  and  argument  vAkk 
establishes  that  the  grant  of  the  licence 
would  not  be  consistent  writh  die 
requirements  of  35  U.S.C  200  and  37 
CFR  404.7. 

The  patent  invention  is  a  prosthetic 
orethral  sphtoder  valve  that  ia  placed 
totally  within  the  patient's  uretWa,  die 
valve  including  a  collapsible  flexible 
thin-walled  annular  bag  member 
aecnred  in  a  rigid  casing  with  flexible 
retaining  petals  at  its  top  end  receivable 
in  the  patient's  bladder.  An  apetanding 
annoai  flexible  thin-walled  diaphragm  is 
provided  over  an  hitumad  top  flange  on 
the  casing,  the  flange  having  small  flow 
apertures  fiDrming  damping  ports 
coarmunicating  within  the  fliexible  bag 
member.  The  bottom  end  of  dm  bag 
member  is  engaged  with  an  annular 
guide  urged  upwardly  by  a  coiled  spring 
bearing  on  an  intumed  bottom  flange  of 
the  casing.  The  working  space  between 
the  beg  member  and  the  diaphragm  is 
filled  with  viscous  greese.  The  bc^ 
member  has  a  central  tubular  passage 
which  is  normally  ocdudad  or  kinked  by 
the  upward  biasing  force  of  the  coiled 


spring;  When  the  patient  cxaria 
sustahied  bladder  preseute.  the  fiaxiUe 
bag  member  ia  distended  downvmrdHgr. 
censing  Uie  central  tabulae  pesaage  to 
elongate  and  thereby  c^Mn  ops  enabttog 
it  to  pass  urine.  After  wination,  the 
Diaooer  pressure  le  reieesev.  aiKnvtng 
me  spring  to  return  the  bag  member  to 
its  conapced  state  and  restore  the 
occlusion  of  its  central  tabular  passagis. 
providing  positive  shut-off  of  die  vahre. 

Its  continuation-in-part  is  a  prosthetic 
urethral  sphincter  valve  with  an  integral 
spring  valve  member  which  comprises 
an  elastic  valve  fluid  passage  and  a 
lower  di^ihragm  portion  which  inclndea 
a  rolbng  diaphragm.  The  proathetic 
urethral  sphincter  valve  ia  placed  totally 
witUn  a  patient's  urethra.  The  k)wer 
diaphragm  portion  of  the  clastic  valve 
element  includes  a  tapered  waU 
structure  which  providea  ior  a  apring 
action  whidi  demonstrates  a  non-linear 
force  curve.  The  central  fluid  passage 
assumes  a  kinked  or  closed  position,  or 
a  straighten  or  open  position  depending 
upon  the  position  of  the  roiling 
diaphragm.  Ap(rfied  bladder  pressure 
ejects  the  position  of  the  rolKng 
diapfaragn  and  thus  the  opening  and 
closing  of  die  central  fhiid  passage. 

A  copy  of  the  parent  patent  may  be 
purchased  for  $1.50  from  the 
Commissioner  of  Patents,  Ihiited  States 
Patent  and  Trademark  Office,  Box  9, 
Washington,  DC  20231. 

The  availabihty  for  Hceneing  of  die 
parent  invention  was  published  is  the 

(March  12. 1984).  The  availability  of  its 
continuation-in-part  for  licenaing  is 
aimounced  herein. 

A  copy  of  the  instant  patent 
application  may  be  purchased  from  die 
NTIS  Sales  Desk  by  telephoning  1-800- 
336-4700  (703/487-^1050)  or  by  writing  to 
the  Order  Department,  NTIS,  5285  Pbrt 
Royal  Roed,  Springfield.  VA  22161. 

Inquiries,  comments  and  other 
materiala  relating  to  the  cooteumlated 
licenae  must  be  submitted  to  Neil  L 
Mark  Center  for  Utilization  of  Federal 
Technology.  NTIS,  Booc  1423.  Spiingfiek). 
VA  22151. 


PatBot  LJemmmg  ^Mckitkt  Cemterfee 
Utilization  of  Federal  Technology,  Notiaaal 
Techaieal  Infonoatioa  Servioa.  US. 
Departmemt  of  Commerce. 

[PR  Doc.  91-2903  Filed  2-6-81;  &-4fi  sm] 
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COMMODITY  FUTURES  TRAOINO 
COMMISSION 

Proposed  Commlaalon  Order 
Conoeming  tssusnen  and  Sale  by 
Uruguay  and  aubasqusnt  nssals  by 
tha  HoMors  Tharaol,  of  Umis 
Consisting  of  Certain  Detadiabla 
RigMa 

AQINCV:  Commodity  Future  Trading 
Commission. 

ACnoN:  Proposed  Order. 

tUtlMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  proposing  to  issue  an  Order 
pursuant  to  section  4c(b)  of  the 
Commodity  Exchange  Act  ("Act").  7 
U.S.C.  6c(b),  which  generally  grants  the 
Republic  of  Uruguay  an  exemption  from 
the  reqtiirements  of  part  32  of  the 
Commission's  regulations,  llie  Order 
would  permit  Uruguay  to  issue  and  sell 
units  consisting  of  certain  notes  and 
related  but  detachable  rights,  and  permit 
their  subsequent  resale  by  the  holders 
thereof  The  bonds  and  rights,  which 
will  be  issued  initially  as  a  unit,  are  part 
of  the  restructuring  of  approximately 
U.S.  $1.6  billion  of  Uruguay's  medium 
and  long-term  commercial  bank  debt, 
which  is  being  undertaken  in 
accordance  with  a  policy  initiative  of 
the  U.S.  Department  of  the  Treasury 
populariy  known  as  the  "Brady  Plan." 
The  rights,  which  are  economically 
equivalent  to  commodity  options,  will 
a^ord  the  holders  the  possibility  of 
receiving  payments  based  on  favorable 
changes  in  the  prices  of  beef,  wool  and 
rice,  which  are  three  of  Uruguay's 
principal  exports,  and  petroleum,  which 
is  its  principal  import.  Interested 
persons  are  being  provided  with  an 
opportunity  to  submit  written  comments 
concerning  the  proposed  order. 

DATES:  Written  comments  must  be 
received  by  the  Commission  by  close  of 
business  on  February  14. 1991. 

ADDRESSca:  Interested  persons  should 
submit  their  «vritten  views  and 
comments  to  Jean  A.  Webb,  Secretary, 

Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone:  (202) 
254-6314. 

FOR  RMTHBR  INFORMATION  COWTACT: 

EUyn  S.  Roth.  Attorney.  Office  of  the 
General  Counsel,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  DC  20581.  Telephone: 
(202)  254-9880. 

aUPPLEMENTARV  INFORtlATION:  The 

Commission  proposes  to  issue  the 
following  order 


Order  Authoriifa^  Umgnay  To  1 
and  Sell,  and  HoUara  Thereof  To  RaaeH. 
Units  Consiadng  of  Certahi  Detachable 
Righto 

By  letters  to  the  Commodity  Futures 
Trading  Commission  dated  January  21 
and  February  4, 1991  from  their  counsel, 
the  Republica  Oriental  del  Uruguay 
("Uruguay"),  Banco  Central  de  Uruguay 
("Banco  Central")  and  the  Bank 
Advisory  Group  for  Uruguay  (the  "Bank 
Advisory  Group"),  respectively,  have 
requested  exemptive  relief  by  order  of 
the  Commission  pursuant  to  section 
4c(b]  of  the  Commodity  Exchange  Act,  7 
U.S.C  6c(b)  ("CEA"  or  "Act"),  in 
connection  with  (i)  the  proposed 
issuance  and  sale  by  Banco  Central  of 
Units  (the  "Units'^  consisting  of  certain 
fixed-rate  debt  obligations  (the  "Notes") 
and  detachable  Value  Recovery  Rights 
(the  "Rights")  that,  commencing  5H 
years  after  the  date  of  issuance,  will 
afford  the  holder  thereof  the  possibility 
of  receiving  payments  if  there  are 
favorable  changes  in  the  relationship 
between  the  levels  of  selected  price 
indices  for  certain  Uruguayan  exports 
and  imports  and  (ii)  the  resale  thereof 
by  the  holders  thereof  As  is  more  fully 
described  below,  the  Rights  are 
instruments  the  value  of  which  is  based 
on  changes  in  the  price  of  beef,  wool 
and  rice,  which  are  three  of  Uruguay's 
principal  exports,  and  petroleum,  which 
is  its  principal  import. 

In  general,  the  Commission 
understands  that  the  Units  are  to  be 
issued  as  part  of  the  restructuring  of 
approximately  U.S.  $1.6  billion  of  Banco 
central's  medium-  and  long-term 
external  commercial  bank  debt  and  are 
described  in  the  1990  Uruguay  Financing 
Program  (the  "Financing  Program"),  a 
copy  of  which  has  been  provided  to  the 
Commission  as  an  attachment  to  the 
January  21, 1991  letter.  The  Financing 
Program  seto  forth  the  proposed  terms 
pursuant  to  which  members  of  the 
international  financial  community  that 
currently  have  loans  outstanding  to 
Banco  Central  (the  "Banks")  would 
commit  to  the  restructuring  of  that 
outstanding  indebtedness.  The 
Commission  also  understands  that  the 
Financing  Program  has  been  designed  in 
accordance  with  a  policy  initiative  of 
the  U.S.  Department  of  the  Treasury 
popularly  known  as  the  "Brady  Plan" 
that  is  intended  to  provide  a  fi-amework 
for  the  restructuring  of  indebtedness  of 
sovereign  debtor  nations  to  the 
international  lending  community. 

Based  upon  the  representations  set 
forth  in  the  January  21, 1991  letter  and 
the  attachments  thereto  (including  the 
Financing  I^ogram),  the  Commission 
understands  the  facts  to  be  as  follows: 


Issaance  of  the  Notes  and  Rights. 
Under  the  Financing  Program,  each  Bank 
may  exchange  any  or  all  of  Banco 
Central's  external  medium-  and  long- 
term  debt  outotanding  under  the 
Refinancing  Agreement  dated  as  of 
March  4. 1988  ("Eligible  Debt ")  held  by 
it  tot  Collateralized  Fixed  Rate  Notes 
[i.e.  the  Notes),  in  an  aggregate  principal 
amount  equal  to  the  aggregate  principal 
amount  of  the  Eligible  Debt  exchanged 
for  such  Notes,  and  associated  Righto  in 
an  aggregate  amount  as  described 
below. 

Each  Bank  participating  in  the 
Financing  Program  will  also  have  the 
option  of  (i)  tendering  aU  or  a  portion  of 
its  Eligible  Debt  to  Banco  Central  for 
cash  at  a  purchase  price  equal  to  56%  of 
the  principal  amount  of  the  Eligible  Debt 
so  tendered  and  (ii)  exchanging  all  or  a 
portion  of  its  Eligible  Debt  for  floating 
rate  Debt  Conversion  Notes  and 
purchasing  New  Money  Notes  of  Banco 
Central  over  a  specified  period  pursuant 
to  the  Hnandng  Program.  The  Note 
exchange  option  under  the  Rnandng 
Program  is  designed  to  lessen  Banco 
Central's  overall  debt  burden  by 
reducing  and  fixing  the  rate  of  interest 
payable  in  respect  of  indebtedness  held 
by  the  Banks. 

For  reasons  relating  to  the  tax 
treatment  of  the  Notes  and  the  different 
income  tax  positions  of  the  Banks,  the 
Notes  will  be  issued  in  two  series, 
Series  A  and  Series  B.  Each  series  will 
be  substantially  the  same  except  that 
the  Series  B  Notes  are  expected,  subject 
to  certain  conditions,  to  be  issued  at 
least  30  days  after  the  date  on  which  the 
Series  A  Notes  are  issued  and  will  not 
be  transferable  until  at  least  30  days 
after  they  are  issued.  All  Rights  will 
have  identical  terms  regardless  of 
whether  they  are  issued  in  connection 
with  Series  A  or  Series  B  Notes. 

Neither  the  Unito,  the  Notes  nor  the 
associated  Righto  will  be  registered 
under  the  Securities  Act  of  1933,  as 
amended  (the  "Securities  Act"), 
although  their  issuance  and  transfer  will 
be  subject  to  compliance  with 
applicable  laws  of  various  countries, 
including  U.S.  securities  and 
commodities  laws  and  certain 
procediu^s  as  described  more  fully 
below.  The  Unito  will  be  issued  for  the 
account  of  Banks  that  either  (i)  are  "U.S. 
Persons"  as  defined  in  Regulation  S 
promulgated  under  the  Securities  Act 
("Regulation  S"),  (ii)  have  received  the 
Financing  Program  in  the  United  States 
or  (iii)  have  sent  their  telex  commitment 
to  the  Financing  Program  from  a  location 
in  the  United  States  (collectively 
referred  to  herein  as  "U.S.  ihirchasers") 
on  a  private  placement  basis  exempt 
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from  tht  raglttntion  requlrementa  of  the 
SecuritlM  Act  pursuant  to  Section  4(2) 
thereof  ae  a  transaction  not  involving 
any  public  offering.  Units  to  be  issued 
for  the  account  of  purchasers  other  than 
U.S.  Purchasers  ("Non-U.S. 
Purchasers"),  including  foreign  agencies 
and  branches  of  certain  U.S.  oanks.  will 
be  issued  under  procedures  consistent 
with  Regulation  S. 

Units  will  be  issued  only  in  registered 
form.  Bach  Note  will  be  issued  together 
with  a  Right  which  will  be  detached 
from  the  associated  Note  and  will 
become  separately  tradeable  shortly 
following  issuance  of  such  Note.  The 
Notes  and  the  Rights  to  be  issued  to  U.S. 
Purchasers  will  initially  be  issued  tai  the 
name  of  Qtibank.  N.A.  as  registrar  (the 
"Registrar")  in  temporary  global  form 
pending  mandatory  conversion  into 
definitive  Notes  and  Rights  not  later 
than  45  days  after  the  iMuance  thereof. 
Notes  and  Rights  to  be  issued  to  Non- 
U.S.  Purchasers  will  be  issued  in 
permanent  global  form  and  registered  in 
the  name  of  and  held  by  a  common 
depositary  for  Centrale  de  Livraison  de 
Valeurs  Mobilieres.  S.A.  ( "Cedel")  and 
for  Morgan  Guaranty  Trust  Company  of 
New  York.  Brussels  office,  as  operator 
of  the  Euroclear  Clearance  System 
("Euroclear").  This  will  facilitate  trading 
of  beneRcial  interests  in  the  Notes  and 
the  Rights  through  the  book-entry 
electronic  transfer  systems  maintained 
by  Euroclear  in  Brussels  and  Cedel  in 
Luxembourg. 

While  the  Notes  and  the  associated 
RighU  will  initially  be  issued  in  global 
form  as  a  single  Unit,  following 
detachment  as  described  above  and,  in 
the  case  of  Notes  and  Rights  initially 
issued  to  U.S.  Purchasers,  conversion  to 
definitive  certificates,  all  subsequent 
transfers  of  the  Notes  and  the  Rights 
will  be  monitored  by  a  registrar  and 
transfer  agents,  as  described  below. 
While  such  monitoring  will  not  be 
possible  with  respect  to  transfers  within 
Euroclear  and  Cedel  due  to  operational 
limitations  in  their  clearing  systems, 
current  procedures  contemplate  that  in 
order  to  obtain  a  definitive  certificate 
for  a  beneficial  interest  in  the  global 
Right  held  on  behalf  of  the  Euroclear 
and  Cedel  systems,  or  to  transfer  Rights 
in  or  out  of  the  Euroclear  and  Cedel 
systems,  the  holder  requesting  such 
exchange  (and,  in  the  case  of  a  transfer 
in  or  out  of  the  Euroclear  Cedel  systems, 
the  transferor  and  the  transferee)  will  be 


required  to  satisfy  certification 
requirements  as  restrictive  as  those 
which  apply  to  transfers  of  Rights  in 
definitive  form. 

Payments  will  be  made  on  the  Rights 
through  a  fiscal  agent  located  in  New 
York  Qty.  The  Notes  and  the  RighU  will 
carry  the  unconditional  and  irrevocable 
full  faith  and  credit  guarantee  of 
Uruguay  in  respect  of  principal  and 
interest  due  on  the  Notes  and  any 
payments  due  on  the  Rights, 
respectively. 

Application  will  be  made  to  list  the 
Notes  on  the  Luxembourg  Stock 
Exchange.  The  Rights  vviU  not  be  listed 
on  any  U.S.  or  foreign  contract  market, 
boahl  of  trade  or  exchange  and  it  is 
anticipated  that  any  transfers  of  the 
Rights  will  take  place  in  privately 
negotiated  transactions,  not  on  an 
organized  securities  or  futxires  exchange. 

Description  of  the  Notes.  Notes  will 
be  denominated  only  in  U.S.  Dollars  and 
will  bear  interest  at  a  fixed  rate  of  6.75% 
per  aimum.  The  rate  of  interest  and 
amount  of  principal  payable  on  the 
Notes  will  not  be  based  in  any  respect 
on  fluctuations  in  the  volume  or  market 
value  of  Uruguay's  beef,  rice  or  wool 
exports  or  its  petroleum  imports  or  any 
fluctuations  in  the  price  of  any  similar  or 
other  commodity  price  index  or  any 
contract  available  on  any  organized 
futures  exchange. 

Each  series  of  Notes  will  be  repayable 
in  U.S.  Dollars  in  a  single  installment  on 
the  30th  anniversary  of  the  issue  date 
for  such  series.  Notes  will  be  issued  in 
minimum  denominations  of  U.S.  $250,000 
or  such  lesser  amount  as  may  equal  the 
entire  principal  amount  of  Notes  to  be 
issued  to  a  Bank.  The  Notes  will  be 
redeemable  at  par,  at  the  option  of 
Banco  Central,  subject  to  certain 
procedural  and  documentary  conditions. 
Payment  in  full  of  the  principal  amount 
of  the  Notes  at  maturity  will  be  secured 
by  a  pledge  by  Banco  Central  of  U.S. 
Treasury  zero-coupon  obligations  and 
other  senior,  direct  obligations  of  the 
U.S.  Treasury  expressly  backed  by  the 
full  faith  and  credit  of  the  United  States 
Government.  Separate  collateral  will  be 
provided  for  each  series  of  Notes. 
Notwithstanding  any  event  of  default 
on.  or  acceleration  of,  the  Notes,  holders 
of  Notes  will  have  no  recourse  to  this 
collateral  until  the  final  maturity  date  of 
such  Notes. 

Interest  will  be  payable  on  Series  A 
Notes  on  July  2, 1991  and  each 


successive  January  2  and  July  2 
thereafter,  on  Series  B  Notes  on 
December  2. 1091.  October  2. 1992  and 
each  successive  April  2  and  October  2 
thereafter  and  on  both  Series  A  and 
Series  B  Notes  at  final  maturity.  A 
portion  of  the  interest  payable  on  each 
series  of  Notes  will  also  be 
coUaterialized  by  the  pledge  by  Banco 
Central  of  cash  or  certain  permitted 
investments.  The  aggregate  amount  of 
the  interest  collateral  for  the  Notes  of 
each  series  will  be  equal  to  the 
aggregate  amount  of  18  months  of 
interest  payments  due  on  the 
outstanding  Notes  of  such  series. 

The  two  series  of  Notes  will  be 
treated  separately  for  certain  purposes 
relating  to,  among  other  things,  voting 
and  events  of  default  as  more  fully 
described  in  the  Financing  Program. 

Description  of  the  Rights.  Each  Right 
will  entitle  the  holder  thereof  to  receive 
50  separate,  contingent  payments 
determined  in  accordance  with  the 
following  formual  on  payment  dates 
occurring  on  the  5  Vi  year  aimiversary  of 
the  issue  date  of  the  Series  A  Notes,  on 
January  2. 1907  and  on  each  successive 
July  2  and  January  2  thereafter  until 
January  2.  2021  (each  such  date  being  a 
"Payment  Date").  Each  Right  will  be 
denominated  in  "units"  and  each  Bank 
will  receive  one  unit  in  respect  to  each 
U.S.  $250,000  in  principal  amount  of  . 
Eligible  Debt  exchanged  for  Notes  (or 
fractional  amounts  permitted  by  the 
relevant  docimientation). 

A  holder  of  one  unit  of  a  Right  will  be 
entitled  to  receive  on  each  Payment 
Date  an  amount  equal  to  the  lesser  of 
the  "Formula  Amount"  and  U.S.  $3,750, 
For  this  purpose,  the  "Formula  Amount" 
is  equal  to  the  product  of  U.S.  $250 
multiplied  by  the  excess  (if  any,  rounded 
down  to  the  nearest  whole  number)  of 
the  "Commodity  Terms  of  Trade  Index" 
over  110.  The  "Commodity  Terms  of 
Trade  Index"  relating  to  each  Payment 
Date  will  be  caluclated  as  of  a  month- 
end  approximately  three  months  prior 
thereto,  in  respect  of  a  "Reference 
Period"  of  36  months,  on  the  basis  of  the 
following  formula: 

Commodity  Temu  of  Trade  Index  = 


B.288  X  R.156  x  W.554 


xlOO 
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For  purposes  of  this  formula.  B,  R.  W 
and  P  each  equals  the  quotient  obtained 
by  dividing  the  applicable  "Reference 
Price"  for  such  "Reference  Period"  for 
beef,  rice,  wool  and  petroleum, 
respectively,  by  the  applicable  "Base 
Price"  for  beef,  rice,  wool  and 
petroleum,  respectively.  For  this 
purpose,  the  "Reference  Price"  for  beef, 
rice,  wool  and  petroleum  is  the 
arithmetic  mean  of  the  monthly  prices 
published  in  The  International  Monetary 
Fund's  monthly  publication 
International  Financial  Statistics  for  the 
36  months  comprising  the  "Reference 
Period".'  The  "Base  Prices"  for  beef, 
rice,  wool  and  petroleum  are  85.5. 405Ji, 
975.1  and  17.2,  respectively,  each  of 
which  is  the  arithmetic  mean  of  the 
monthly  prices  which  were  so  published 
for  such  commodity  for  the  36-month 
period  commencing  on  July  1, 1987  and 
ending  on  June  30.  ISOa* 

Any  redemption  of  Notes  will  not 
affect  the  right  of  any  bolder  to  receive 
payments  in  respect  of  the  Rights 
originally  issued  with  such  Notes. 

Secondary  Transfers  of  the  Rights. 
From  and  after  the  date  on  which  the 
Notes  and  the  Rights  are  issued,  except 
as  governed  by  the  Notes  and  Rights,  all 
ownership  provisions  and  transfer 
provisions  will  be  governed  by  a  Hscal 
Agency  Agreement  (the  "Fiscal  Agency 
Agreement")  among  Banco  Central,  as 
Issuer,  the  Registrar  and  Citicorp 
Investment  Bank  (Luxembourg)  SA.  (a 
Citibank,  N.A.  affiUate),  as 
Authenticating  Agent,  Transfer  Agent 
and  Paying  Agent 

In  order  to  prevent  sales  of  the  Rights 
to  members  of  the  general  public,  the 
Rights  will  contain  restrictions  on  the 
manner  in  which  they  can  be  resold  and 
the  types  of  persons  and  oiti  ties  to 
whom  they  may  be  resold.  lo  addition, 
except  for  book-entry  transfers  effected 
through  the  Euroclear  or  Cedel  systems, 
throughout  the  entire  30-year  term  of  the 
Rights,  all  transfers  of  R^ts  will  be 


'  The  official  commodity  deti^utioiu  naed  in 
Intamational  Financial  StatitUct  an  Btaf  (US 
Mnu/poond)— tAillad  Slatn  (Naw  York).  Rica 
(U9S/MMC  taa)-lMtod  SUIm  (Nn»  OrieuM), 
Wool  (US  OMl«/ktloirMi)-Ai»tnH*-NZ  (UK)  e«t 
and  Patrolann,  spol  |UaS/tMn«l>-UJC.  Bwrt 
(coUectivaly  nfatiad  io  harain  •■  tha  "Indlcaa*^ 

■  A*  indicatad  in  the  focmula,  each  of  the  value* 
for  beaf,  rice  end  wool  are  waightad  axpunanUaHy 
in  asfsad  aowanta  tarelaliaa  to  Mck  odtar  to 
reflact.  !■  rough  meoata.  appMcabla  axpwt*  ior 
■uch  commoditiea  in  IIm  Unvaayan  maikat 


subject  to  the  following  requirements 
and  procedures:  * 

(i)  The  transferor  of  a  Right  will  be 
required  to  certify  to  the  Registrar  that 
the  transfer  either  (X)  is  a  private 
transaction  not  involving  any  general 
solicitation  or  advertising  or  (Y]  is  to  a 
non-U.S.  person  (as  defined  in 
Regulation  S)  as  a  result  of  an  offer  and 
sale  made  in  an  offshore  transaction  (as 
defined  in  Regulation  S).  without  any 
directed  selling  efforts  (as  defined  in 
Regulation  S);  and 

(ii)  The  traiasferee  of  a  Right  wiU  be 
required  to  certify  to  the  Registrar,  in  the 
case  of  a  private  transactioa  that 

(1)  It  is  an  Eligible  Institutional 
Investor,  which  for  this  purpose  will  be 
defined  to  be: 

(a)  Any  bank,  as  defined  in  Section 
3(a)(2)  of  the  Securities  Act 

(b)  Any  insurance  company,  as 
defined  in  Section  2(13)  of  the  Securities 
Act 

(c)  Any  taivestment  company 
registered  under  the  Investment 
Company  Act  of  1940,  as  amended;  or 

(d)  Any  corporation  with  assets  of  not 
less  than  U.S.  $100,000,000; 

(2)  It  is  purchasing  such  Right  for  its 
own  account  and  not  with  a  view  to  any 
distribution  thereof  within  the  meaning 
of  the  Securities  Act  and 

(3)  It  will  not  sell  or  transfer  the  Right 
transferred  to  it  except: 

(a)  In  a  private  transaction  not 
requiring  registration  under  the 
Securities  Act  (not  involving  any  general 
solicitation  or  advertising)  to  an  Eligible 
Institutional  Investor  aiwi  in  which  it  (as 
transferor)  and  its  transferee  provide  the 
certificates  described  herein  to  the 
Registrar;  or 

(b)  In  a  transaction  made  in 
compliance  with  Rule  904  of  Regulation 
S  to  a  person  that  is  not  a  U.S.  person 
(as  defined  in  Regulation  S)  and  is  not 
purchasing  the  Right  on  behalf  of  a  U.S. 
person  and  in  which  the  certificates 
described  herein  are  provided  to  the 
Registrar  as  above; 

and,  in  the  case  of  clauses  (1),  (2),  or  (3). 
lo  acknowledge  that  the  Rights  are  not 
registered  cmder  the  Securities  Act  and 
contain  a  restrictive  legend  to  that  effect 
and  further  to  the  effect  that  transfers  of 
the  Rights  bi  violation  of  the  terms  and 
conditions  of  the  Rights  and  of  the  Fiscal 
Agency  Agreement  may  constitute  a 


*  Tliese  requlremeiiti  and  procedufea  appty  in  the 
context  of  any  transfer  of  a  Ri^  naitdlam  of 
whether  such  ttaaaiar  indudw  an  aaaociatad  Not*. 


violation  of  applicable  laws.  Including 
the  U.S.  commodities  laws  (the 
"Restrictive  Legend"); 

(iii)  The  transferee  of  a  Right  will  be 
required  to  certify,  in  the  case  of  an 
offshore  transfer  of  a  Right  to  a  non-US. 
Person,  that 

(1)  It  is  not  a  U.S.  Person,  as  defined 
in  Regulation  S,  and  is  not  pttfchasing 
such  Right  on  behalf  of  any  U.S.  person; 

(2)  It  is  purchasing  such  Rights  for  its 
own  account  and  not  with  a  view  to  any 
distribution  thereof  within  the  meaning 
of  the  Securities  Act  and 

(3)  It  will  not  sell  or  transfer  the 
Rights  except  in  the  circumstances,  and 
upon  delivery  of  the  certificates, 
describned  in  clauses  (4)  (a)  and  (b) 
above; 

and  to  acknowledge  that  the  Rights  are 
not  registered  under  the  Securities  Act 
and  contain  the  Restrictive  Legend; 

(iv)  Under  no  circumstances  will  the 
Rc^trar  deliver  a  Right  not  bearing  the 
Restrictive  Legend;  and 

(v)  In  order  to  assure  compliance  with 
the  foregoing  restrictions,  the  Registrar 
will  be  contractually  required  to  have 
received  the  appropriate  certificate  or 
certificates  in  order  to  recognize  any 
transfer  of  a  Right 

With  respect  to  transfers  of  beneficial 
interests  in  the  permanent  global  Rights 
within  the  Euroclear  and  Cedel  book- 
entry  systems,  transferors  and 
transferees  will  be  required  to  furnish 
documentation  to  each  other  certifying 
compliance  with  the  limitations  on 
secondary  transfers  described  above. 

Book-entry  transfers  of  beneficial 
interests  in  any  permanent  global  Right 
within  the  Euroclear  and  Cede!  systems 
cannot  be  conditioned  on  receipt  of 
certifications  in  the  manner  required  for 
transfers  of  definitive  Rights.  However, 
in  order  to  obtain  a  definitive  Right  in 
exchange  for  a  beneficial  interest  in  the 
global  Ri^t  held  for  the  Euroclear  and 
Cedel  systems  ot  to  effect  a  transfer  of  a 
Right  in  or  out  of  Euroclear  and  CedeL 
the  holder  requesting  such  exchange  (or. 
in  the  case  of  such  a  transfer,  the 
transferor  and  transferee)  will  be 
required  to  comply  with  the  certification 
requirements  described  above  as 
applicable  to  transfers  of  definitive 
Rights. 

Based  on  these  facts,  and  in 
recognition  of  the  public  policy 
objectives  served  in  facilitating  the 
restructuring  of  sovereign  debt  in  the 
international  financial  community,  and 
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the  fact  that  the  iMuer  of  the  Units 
consisting  of  certain  Notes  and  Rights  is 
a  sovereign  nation,  the  Commission 
finds  that  it  would  not  be  contrary  to  the 
pubUc  interest  should  the  Units  be 
issued  and  sold  by  Uruguay  or  be  resold 
by  the  holders  thereof,  as  described 
above.  Accordingly,  pursuant  to  its 
authority  set  forth  in  section  4c(b)  of  the 
Ck>mmodity  Exchange  Act,  7  U.S.C 
Oc(b),  the  Commission  hereby  exempts 
from  the  provisions  of  part  32  of  the 
Commission's  rules  (except  for  the 
requirements  of  Commission  Rules  32.8 
and  32.9, 17  CFR  32.8  and  32.9)  the 
Issuance  and  sale  by  Uruguay  of  the 
Units  consisting  of  the  Notes  and 
associated  Rights,  and  the  resale  of  the 
Notes  and/or  associated  Rights  by  the 
holders  thereof,  as  described  above. 

This  order  does  not  excuse  Uruguay, 
the  Banks  or  other  holders  of  the  Rights 
from  complying  with  any  otherwise 
applicable  provisions  of  the  Commodity 
^change  Act  or  regtilations  thereunder, 
and  is  based  upon  the  representations 
made  in  the  January  21  and  February  4. 
1991  letters  to  the  Commission  and  the 
attachments  thereto.  Any  different, 
changed,  or  omitted  facts  might  require 
the  Commission  to  reach  different 
conclusions. 

It  is  so  ordered. 

Autfaorilr  Section  4c(b)  of  the  Commodity 
Exdiange  Act  7  U.S.C  6c(b). 

Issued  by  tlM  Commission  in  Washingtoa 
DC  on  Febnuuy  S.  IWL 
lean  A  Webb, 

Stcntary  to  the  Commistion. 
(FR  Doc  9Z-9an  Filed  2-0-01:  S:4S  am] 
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iMpennwm  or  me  siavy 


I  Cocp.,  et  eL;  Intent 
to  Qreni  Co-Exctuelve  Ucenee 


:  Department  of  the  Navy.  DoO. 
ACTION:  Intent  to  grant  co-exclusive 
patent  licenses:  Concept  Development  ft 
Commercialization  Corp^  and 
Brunswick  Biomedical  Technologies, 
In& 


r:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
revocable,  nonassignable,  co-exclusive 
licenses  in  the  United  States  to  practice 
the  Government-owned  inventions 
described  hi  U.S.  Patent  No.  4.685.462. 
"Method  and  Apparatus  for  Treatment 
of  Hypothermia  by  Electromagnetic 
Energy",  issued  August  11, 1987,  to 
Concept  Development  ft 
Commercialization  Coip^  and  to 


Bnmswlck  Biomedical  Technologies, 
Inc. 

Anyone  wishing  to  object  to  the  grant 
of  these  licenses  has  60  days  from  the 
date  of  this  notice  to  file  written 
objections  along  with  supporting 
evidence,  if  any.  Written  objections  are 
to  be  filed  with  the  O^ice  of  the  Chief  of 
Naval  Research  (Code  OOCCIP). 
ArUngton.  Virghiia  22217-5000. 
DATIS:  February  7. 1991. 
torn  mRTHm  mrofwuTioN  contact: 
Mr.  R.].  Erickson.  Staff  Patent  Attorney. 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP).  800  N.  Quincy  Street, 
Arlington,  Virginia  22217-500a 
telephone  (703)  606-4001. 

Dated-  lanuary  28, 1901. 
W.T.Baudao, 

LT.  JAGC.  USSR,  Alternate  Federal Regiuter 
Uason  Officer 

[FR  Doc  01-2904  Piled  2-«-«l:  8:45  am] 
sauNO  coot  M1«-M-W 


DEPARTMENT  OF  EDUCATION 

NatkNwi  Council  on  Vocational 
Education;  Meeting 

AQINCV:  National  Council  on  Vocational 

Education.  Education. 

ACTION:  Notice  of  public  meeting  of  the 

Council. 

summary:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  National  Council  on 
Vocational  Education.  This  notice 
describes  the  functions  of  the  Council. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATIS  AND  TiMi:  February  25, 1991 

(Ambassador  Room). 

Aoonessas:  Embassy  Suites  Hotel,  1250 

22nd  St  NW.,  Washington.  DC  20037. 

(202)  857-3388. 

PON  mNTHKR  MTONMATION  CONTACT: 

Dr.  Joyce  Winterton.  Executive  Director. 

330  C  Street  SW.,  MES— Suite  408a 

Washington.  DC  20202-758a  (202)  732- 

1884. 

SUPMJMSNTAIIV  INFORMATION:  The 

National  Council  on  Vocational 
Education  is  established  under  section 
431  of  the  Carl  D.  Perkins  Vocational 
Education  Act  Public  Law  98-524.  5 
U.S.CA.  appendix  2. 

The  Council  is  established  to: 

(A)  Advise  the  President  the 
Congress,  and  the  Secretary  of 
Education  concerning  the  administration 
of.  preparation  of  general  regulations 
for,  and  operation  of.  vocational 


education  programs  supported  with 
assistance  under  this  title; 

(B)  Review  the  administration  and 
operation  of  vocational  education 
programs  under  this  title,  including  the 
effectiveness  of  such  programs  in 
meeting  the  purposes  for  which  they  are 
established  and  operated,  make 
recommendations  with  respect  thereto, 
and  make  annual  reports  of  its  findings 
and  recommendations  (including 
recommendations  for  changes  in  the 
provisions  of  this  title)  to  the  Secretary 
for  transmittal  to  Congress;  and 

(C)  Conduct  independent  evaluations 
of  programs  carried  out  under  this  title 
and  publish  and  distribute  the  results 
thereof. 

The  meeting  of  the  Council  is  open  to 
the  public.  The  proposed  agenda 
includes:  Welcoming  new  members, 
Council  Reports,  and  reports  on:  (1) 
National  Governors'  Association 
"Excellence  at  Work".  (2)  Hispanic 
Education  Issues,  (3)  Current  Initiatives 
of  State  Councils,  and  (4)  a  presentation 
on  "America's  Choice:  Ftigh  Skill  or  Low 
Wages".  Initiatives  of  the  Council  will 
also  be  discussed.  Records  are  kept  of 
all  Council  proceedings,  and  are 
available  for  public  inspection  at  the 
above  address  from  the  hours  of  9  a.m. 
to  4:30  p.m. 

Dated  February  1. 1901. 
Joyca  Wintartoo. 
Executive  Director, 
(FR  Doc  01-12906  Filed  2-ft-01;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Energy  Information  Admbiietration 

Agency  Information  Conectlone  Under 
Review  l>y  the  Office  of  Management 
and  Budget 

AQiNCr.  Energy  Information 
Administration,  DOE 
action:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  Usted  at 
the  end  of  this  notice  to  the  Oiffice  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511. 44  U.S.C.  3501  et  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  nor  management  and 
procurement  assistance  requirements 


Federal  Register  /  Vol.  56.  No.  26  /  Thursday.  February  7,  1991  /  Noticeg 4987 


collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC)):  (2)  Collection  number(8);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request  e.g..  new  revision,  extension, 
or  reinstatement:  (6)  Frequency  of 
collection:  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  March 
11. 1991.  If  you  anticipate  that  you  will 
be  submitting  comments  but  find  it 
difficult  to  do  so  within  the  time  allowed 
by  this  notice,  you  should  advise  the 
OMB  DOE  Desk  Officer  listed  below  of 
your  intention  to  so  as  soon  as  possible. 
The  Desk  Officer  may  be  telephoned  at 
(202)  395-3084.  (Also,  please  notify  the 
EIA  contact  Usted  below.) 
ADORESSCS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW.. 
Washington  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address    . 
below). 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERMLS  CONTACT: 

Jay  Casselberry,  Office  of  Statistical 
Standards.  (EI-73).  Forrestal  Building. 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  586-2171. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC-592 
3. 1902-0157 

4.  FERC-592,  Marketing  Affiliates  of 
Interstate  Pipelines 

5.  Extension 

6.  On  Occasion.  Monthly.  Quarterly 

7.  Mandatory 

8.  Business  or  other  for-profit 

9.  55  respondents 
10. 12  responses 

11. 10.6  hours  per  response 

12.  6.996  hours 

13.  The  information  filed  is  to  support 
the  monitoring  of  pipeline  marketing 


affiliate  activity  so  as  to  deter  undue 
discrimination  by  pipeline  companies  in 
favor  of  marketing  affiUates  and  protect 
non-affiliates  from  discrimination. 

Authority:  Sec  5(a),  5(b),  13(b).  and  52.  Pub. 
L  99-275,  Federal  Energy  Administration  Act 
ofl974. 15  U.S.C.  764(a),  764(b).  772(b).  and 
7g0a. 

Issued  in  Washington.  DC  January  31, 1991. 
Yvonne  M.  Bishop, 
Director  Statistical  Standards  Energy 
Information  Administration. 
[FR  Doc  91-2990  Filed  2-6-91;  8:45  am] 
KUJNO  CODE  •4SS-01-M 


Federal  Energy  Regulatory 
Commission 

[Project  No*.  655S-002,  at  aL] 

Hydroelectric  Applications  (John  A. 
Wetwter,  Jr.,  et  al);  Applications 

Take  notice  that  the  following 
hydroelectric  appUcations  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection. 

1  a.  Type  of  Application:  Surrender  of 
a  5  MW  or  less  Exemption. 

b.  Project  No.:  6555-002. 

c.  Date  filed:  December  13, 1990. 

d.  Applicant:  John  A.  Webster,  Jr. 

e.  Name  of  Project  Stony  Brook. 
■  /.  Location:  Murphy  Creek,  Napa 
County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 
ft.  Applicant  Contact- 

Mr.  John  A.  Webster.  Jr..  6440  Wild 
Horse  Valley  Road.  Napa.  CA 
94558,  (707)  255-8258. 

/.  FERC  Contact  Mr.  Surender  M. 
Yepuri.  (202)  219-2847. 

/  Comment  Date:  March  14, 1991. 

k.  Description  of  Proposed  Action: 
The  exemptee  requests  surrender  of  its 
exemption,  stating  operations  are 
terminated  since  planned  micro- 
hydroelectric  power  technology 
development  work  is  complete  and  the 
seasonal  stream  water  fiow  is 
insufficient  to  make  it  worthwhile  to 
continue  operations.  The  existing  project 
consists  of  a  4-foot-high.  3  V^-foot-long 
masonary  diversion;  a  3-inch-diameter. 
800-foot-long  penstock;  a  powerhouse 
containing  a  2-kW  generating  unit  and  a 
transmission  line,  all  located  on 
Applicant's  land. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C 
and  D2. 

2  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  10852-001. 

c.  Date  filed:  December  31, 1990. 


d.  Applicant  Ace  Ranch  Associates 
(transferor)  and  Richard  Bertea 
(transferee). 

e.  Name  of  Project  Ace  Ranch  Project 
/.  Location:  On  the  West  Fork  Carson 

River  in  Alpine  County,  California,  near 
the  towns  of  Woodfords  and 
Paynesville.  T.llN.  R.20E  Mt  Diablo 
Meridian  and  Base. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a).  825(r). 

h.  Applicant  Contact 

Arthur  E.  Hall.  General  Partner.  Ace 
Ranch  Associates,  P.O.  Box  1479, 
Minden.  NV  89423,  (702)  782-5174 

Mr.  Richard  Bertea,  c/o  Parker 
Hannifan,  18321  Jamboree,  Irvine, 
CA  92715. 

/.  Commission  Contact  Ms.  Deborah 
Frazier-Stutely  at  (202)  219-2642. 

/  Comment  Date:  April  16. 1991. 

A.  Description  of  Proposed  Action:  On 
November  30, 1990,  a  minor  constructed 
license  was  issued  to  Ace  Ranch 
Associates.  Ace  Ranch  Associates 
proposes  to  transfer  the  Ucense  to 
Richard  Bertea,  a  citizen  of  the  United 
States  of  America.  The  licensee  certifies 
that  it  has  fully  complied  with  the  terms 
and  conditions  of  its  Ucense.  and 
obligates  itself  to  pay  all  annual  charges 
accrued  under  the  Ucense  to  the  date  of 
transfer.  The  transferee  accepts  aU  the 
terms  and  conditions  as  though  it  were 
the  origincd  Ucensee. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

3  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  1099(W)00. 

c.  Date  filed:  August  a  1990. 

d.  Applicant  City  of  Redding, 
California. 

e.  Name  of  Project  Spring  Creek. 

f  Location:  On  lands  administered  by 
the  Bureau  of  Land  Management  the 
U.S.  Forest  Service,  and  the  Bureau  of 
Reclamation  (BOR)  on  Spring  Creek  and 
the  BOR's  Keswick  Reservoir  on  the 
Sacramento  River,  in  Shasta  County, 
CaUfomia.  Township  33  N  Range  5  W. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact 

Mr.  Robert  M.  Chistofferson.  City  of 
Redding,  760  Parkview  Avenue. 
Redding.  CA  96001-3396.  (916)  224- 
4300. 

y.  FERC  Contact  Michael  Spencer  at 
(202)  219-2846. 

/  Comment  Date:  April  9. 1991. 

A.  Description  of  Project  The 
proposed  pump  storage  project  would 
consist  of:  (1)  A  storage  reservoir  on 
Spring  Creek  formed  behind  a  185-foot- 
high  dam  with  a  surface  area  of  55 
acres,  a  total  storage  capacity  of  4,019 
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acre-feet  and  a  nonnal  surface 
elevation  rangiiig  between  1,820  and 
1.758  feet  msl:  (2)  a  11 -foot-diameter. 
3.390-foot-iong  penatock;  (3)  a 
powerfaouse/pnmp  station  containing 
motor/generator  and  pump/turbine 
units  with  a  total  installed  capacity  of 
104  MW  and  producing  an  estimated 
average  annual  generation  of  183  GWh; 
(4)  two  transmission  lines^  Route  A 
would  be  7.5-miles-long  to  the  City's 
substation  and  Route  B  would  be  5.8- 
miles-loQg  to  Western  Area  Power 
Administration's  substation.  Tbe  project 
would  pump  water  from  the  BOR's 
Keswick  Reservoir  on  the  Sacramento 
River  to  supplement  Spring  Creek's 
inflow  to  the  proposed  reservoir.  Stored 
water  would  be  released  for  power 
generation  during  peak  demand  periods. 
No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  S300.000. 

/.  Purpote  of  Project:  Project  power 
would  be  sold  or  used  by  the  City. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  Aia  a  C  and  D2. 

4  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11062-000. 

c.  Dated  filed:  December  17, 1990. 

d.  Applicant  Magic  Valley  Hydro. 

e.  Name  of  Project:  Lower  Cedar 
Creek. 

/.  Location:  On  Lower  Cedar  Creek 
and  an  unnamed  tributary  in  Custer 
County,  Idaho.  The  project  would  be 
located  within  Challis  National  Forest 
and  on  land  administered  by  the  Bureau 
of  Land  Management;  Townships  7  and 
8  North.  Range  24  West,  Boise  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a>-62S(r). 

h.  Applicant  Contact: 

Mr.  Dick  Graves.  Magic  Valley  Hydro, 
2062  S.  2000  E.  Gooding.  ED  83330, 
(206)  934-518a 

/.  FERC  Contact  Mr.  James  Hunter. 
(202)  219-2830. 

/  Comment  Date:  April  1. 1991. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
two  concrete  inlet  structures  at 
elevation  8.000  feet  (2)  a  16-inch- 
diameter.  0.e00-foot-long  penstock  from 
the  inlet  on  Lower  Cedar  Creek:  (3)  a  20- 
inch-diameter,  2.660-foot-long  penstock 
from  the  inlet  on  the  tributary;  (4)  a  26- 
inch-diameter,  26,400-foot-long  penstock; 
[5]  a  powerhouse  at  elevation  6,000  feet 
containing  a  generating  unit  rated  at 
2.660  kilowatts  and  proidudng  an 
average  annual  output  of  14.6 
gigawatthours;  (6)  a  1-mile-long  tailrace 
dispersing  flows  into  underlying  gravel 


and  (7)  an  a200-foot-long.  12.5-kilovolt 
transmission  line  connecting  to  an 
existing  Utah  Power  &  Light  Company 
Une.  The  appUcant  estimates  the  cost  of 
the  work  to  be  performed  under  the 
permit  to  be  between  $50,000  and 

seaooo. 

I.  Purpose  of  Project  Power  generated 
would  be  sold  to  Utah  Power  &  Light 
Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO,  B.  C.  and  D2. 

5  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  11070-000. 

c.  Dated  filed:  December  31. 1990. 

d.  Applicant  Paul  C  Rizzo 
Associates.  Inc. 

e.  Name  of  Project  Tionesta  Dam 
Hydro  Project. 

/.  Location:  On  the  Tionesta  Creek,  in 
Tionesta  Township,  Forest  County, 
Pennsylvanna. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  18  U.S.C.  791(a)-625{r). 

h.  Applicant  Contact  Marcy  C.  Golato 
(tag).  (202)  219-2804. 

i.  FERC  Contact 

Robert  D.  Rizzo,  Paul  C.  Rizzo 
Associates,  Inc.,  300  Oxford  Drive, 
Monroeville,  PA  15146,  (412)  856- 
970a 

/  Comment  Date:  March  4, 1991. 

k.  Competing  Application:  11048-000.    < 

7.  Dated  Filed:  November  13, 1990. 

m.  Description  of  Project  The 
proposed  project  would  utilize  the 
existing  Department  of  the  Army, 
Pittsburgh  District  Corps  of  Engineer's 
dam  and  would  consist  of:  (1)  A 
proposed  penstock  approximately  19 
feet  in  diameter  and  11,875  feet  long;  (2) 
a  proposed  powerhouse  containing  a 
new  turbine-generator  set  at  a  total 
installed  capacity  of  6  megawatts;  (3)  a 
proposed  tailrace  approximately  750  feet 
long;  (4)  a  proposed  transmission  line 
predicted  to  be  about  200  feet  long  at 
34.5  kilovoltsr,  and  (5)  appurtenant  The 
proposed  project  would  have  an  average 
annual  generation  of  about  20,000,000 
kilowatthours  and  the  estimated  cost  of 
the  studies  under  permit  is  $150,000. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8.  AlO. 
B.  C.  and  D2. 

Standard  Para^aplM 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
conunent  date  for  the  particular 
application  (see  18  CFR  4.36). 


Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preUminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preUminary  pennit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competiiig  development 
application  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
application,  eitiier  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  apphcation  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

AS.  Preliminary  Permit — PubUc  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent  Any  competing  preliminary 
permit  or  development  applicaUon  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application  must  be  filed  in  response  to 
an  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to  . 

this  notice.  A  competing  license    

application  must  conform  with  18  CFR 
4.30(b]  (1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit  ° 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(8)  named  in  this  public  notice. 

AlO.  Proposed  Scope  of  "tudies  under 
Permit — A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to    - 
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proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedures,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 

"party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCA'nON". 
"COMPETING  APPUCA-nON", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  provided  by 
the  Commission's  relations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  625  North  Capitol  Street 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway,  Director.  Division  of  Project 
Review,  Federal  Energy  Regulatory 
Commission,  room  1027  (810 1st),  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent  comjieting 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  AppUcant  specified  in  the 
particular  application. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  fhim 
the  Applicant  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
Applicant's  representatives. 

Dated:  February  1, 1991,  Washington.  DC 
Loto  D.  Caslrall. 
Secretary. 

[PR  Doc  91-2876  Filed  2-6-«l:  8:45  am] 
MUMta  COOK  S717-S1-M 


[Docket  No*.  RP9O-1O8-O00.  RP90-107-000, 
RP90-103-000] 

Columbia  Gm  Transmission  Corp.,  et 
at;  Informal  Settlement  Conference 

January  31. 1991. 

In  the  matter  of:  Columbia  Gas 
Transmission  Corp.;  Columbia  Gulf 
Transmission  Company:  Pennsylvania 
Natural  Gas  Assn.  and  Independent  Oil  & 
Gas  Assn.  of  West  Virginia  v.  Columbia  Gas 
Transmission  Corp. 

Take  notice  that  an  informal 
settiement  conference  will  be  convened 
in  this  proceeding  on  Wednesday. 
Feruary  6, 1991  at  1  pjn.  and  Thrusday, 
February  7, 1991  at  10  a.m.,  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE., 
Washington,  DC  20426,  for  the  purpose 
of  exploring  the  possible  settiement  of 
the  above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations.  (18  CFR 
385.214). 

Fat  additional  information,  contact  HoUis ). 
Alpert  (202)  208-1093  or  Jennifer  B.  Corwin, 
(202)  208-074a 
LoteD-Cashall. 
Secretary. 

(FR  Doc  91-2875  Filed  2-&-91;  8:45  am] 
MUJNQ  COOC  S717-0MI 


[Docket  No*.  JD91-02876T:  JD91-02877T; 
JD91-02878T] 

The  Department  of  Natural  Resources 
and  Conservation,  Board  of  ON  and 
Gas  Conservation  for  the  State  of 
Montana  and  the  United  States 
Department  of  the  Interior,  Bureau  of 
Land  Management  Determinations 
Designating  Tight  Formations 

January  31, 1991. 

Take  notice  that  on  January  25. 1991, 
the  Department  of  Natural  Resources 
and  Conservation,  Board  of  Oil  and  Gas 
Conservation  for  the  State  of  Montana 
(Montana)  and  the  United  States 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  submitted  the 
above-referenced  joint  notices  of 
determination  to  the  Commission, 
pursuant  to  f  271.703(c)(3)  of  the 
Conmiission's  regulations,  that  the 
Bowdoin  (CarUle)  Formation, '  the 
Greenhorn  Limestone  member  of  the 
Greenhorn  Formation,*  and  the  Phillips 


(Lower  Greenhorn)  member  of  the 
Greenhorn  Formation  '  quality  as  tight 
formations  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  197a  The 
notices  of  determination  cover  certain 
State  and  Federal  lands  located  in 
Phillips  County,  Montana,  and  include 
Montana's  and  BLM's  findings  that  the 
formations  (each  of  which  is  part  of  the 
Lower  Colorado  Group]  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  notices  of  determination  are 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  Persons  objecting  to  any  of  these 
determinations  may  file  a  protest,  in 
accordance  with  18  CFR  S(  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CasheH 
Secretary. 
[FR  Doc.  91-2874  Filed  2-6-81;  8:45  amj 

■NJJNO  coos  (TIT-OI-M 


Office  of  Fossil  Energy 

[FE  Docket  Na  90-«4-MQ] 

Clajon  Marketing,  LP^  Order  Granting 
Blanket  Authorization  to  Export 
Natural  Gas 

AOENCV:  Department  of  Energy,  O^ice  of 
Fossil  Energy. 

ACnON:  Notice  of  an  order  granting 
blanket  authorization  to  export  natural 
gas  to  Mexico. 

summary:  The  Of^ce  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Clajon  Marketing.  LP.,  blanket 
authorization  to  export  up  to  a  total  of 
365  Bcf  of  natural  gas  over  a  two-year 
period  beginning  on  the  date  of  the  first 
export. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-058, 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-9478. 
The  docket  room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 


>  Docket  No.  |D91-02876T.  MonUna-2. 
*  Docket  Na  ]Dei-02877T.  Montana-S. 


•  Docket  Na  JDei-0287aT.  Montana-*. 
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luufld  In  WMhk^toa  DC  )anuuy  31. 
1901. 

aiaodP.TiwMmnkl 
Acting  Deputy  Auiatant  Secntary  for  Fuels 
f^vgnuna.  Office  of  Fossil  Energy. 
(FR  Doc.  91-28aS  niad  2-6-01;  8:45  am] 


[FE  Dotlirt  Na  M-11>-«01 


Inc^ 
QmIo 


CoMMfQy 
to  Export 

AQiNCv:  Department  of  Energy.  Office  of 
Fossil  Energy. 

AcncM:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Canada. 


r.  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  {DOE)  gives 
notice  of  receipt  on  December  31. 1980, 
of  an  application  filed  by  Coenergy 
Ventures.  Inc  (CVI).  requesting  blanket 
authorization  to  export  up  to  20  Bcf  of 
natural  gas  from  the  United  States  to 
Canada  over  a  two-year  period 
conunencing  with  the  date  of  first 
delivery.  CVI  intends  to  use  existing 
pipeline  facilities  within  the  United 
States  and  at  the  international  border 
for  transportation  of  the  exported 
natural  gas.  CVI  states  that  it  will 
submit  quarterly  reports  detailing  each 
transaction. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
date:  Protests,  motions  to  intervene,  or 
notices  of  interventioa  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  Usted  below  no  later  than  4:30 
p.m.  e.s.t  March  11, 1991. 
ADOUBW.  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Room  3P-05e.  FE^Sa  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washhigton.  DC  20665. 
POR  FUNTHm  WPOIWIIATION  CONTACT: 

Charles  E.  Blackburn.  Office  of  Fuels 

Programs.  Foaail  EoNgy.  U.S. 

Department  of  Energy,  Forrestal 

BuUding.  Room  3F-094. 1000 

Independence  Avenue  SW., 

Washington.  DC  2058S,  (202)  586-7751. 
Lot  Cooke,  Office  of  Assistant  General 

Counsel  for  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building.  Room  eE-042, 1000 

Independence  Avenue  SW., 

Washington.  DC  20565,  (202)  586-0503. 
SUPnAMNTAIIV  WrOWMATIOli:  CVI  is  a 
Michigan  cotporatioa  with  its  principal 


place  of  business  in  Detroit  Michigan. 
CVI  requests  authorization  to  export 
nattiral  gas  for  its  own  account  or  as  an 
agent  on  behalf  of  domestic  suppliers  or 
Canadian  purchasers.  CVI  expects  that 
most  of  the  gas  exported  under  the 
requested  authorization  will  be  sold  on 
a  firm  or  interruptible  basis  to 
unaffiliated  purchasers  in  Canada  under 
terms  and  conditions,  negotiated  on  a 
case-by-case  basis,  and  which  reflect 
competition  for  the  gas  supply  and 
services  being  offered.  The  application 
states  tht  the  contractual  arrangements 
will  benefit  domestic  producers  and  gas- 
producing  states,  as  well  as  the  U.S.  as  a 
whole  by  reducing  the  trade  deficit. 

This  export  appUcation  will  be 
reviewed  under  section  3  of  the  Natural 
Case  Act  and  the  authority  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 
proposed  export  of  natural  gas  is  in  the 
public  interest,  domestic  need  for  the 
natural  gas  will  be  considered,  and  any 
other  issue  determined  to  be 
appropriate,  including  whether  the 
arrangement  is  consistent  with  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
commercial  parties  to  freely  negotiate 
their  own  trade  arrangements.  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  on  these 
matters  as  they  relate  to  the  requested 
export  authority.  The  applicant  asserts 
that  there  is  no  current  need  for 
domestic  gas  that  would  be  exported 
under  the  proposed  arrangements. 
Parties  opposing  this  arrangement  bear 
the  burden  of  overcoming  ^s  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  $eg.) 
requires  DOE  to  give  aiiqnt^ate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

PubBc  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must. 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  appUcation  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 


determining  the  appropriate  action  to  be 
taken  on  the  api^ication.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are  . 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  adiieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
diat  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding,  any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosiu« 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  option  and  order  may 
be  issued  based  on  the  official  record, 
including  the  application  and  response 
filed  by  parties  pursuant  to  this  notice, 
in  accordance  with  10  CFR  590.316. 

A  copy  of  CVTs  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a jn.  and  4:30 
p.m..  e.s.L.  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC  on  Januaiy  4. 
1991. 

Clifford  P.  Tomassewrski. 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Offlce  of  Fossil  Energy. 
(FR  Doc.  91-2986  Filed  2-6-01:  8:45  mi] 
MXMQ  COOl  S4S»41-II 
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(FE  Docket  Na  M-100-NQ  ] 

PSI  Gas  Marketing,  Inc;  Order  Granting 
AutlKKization  to  Export  Natural  Gat 

AOENCV:  Department  of  Energy  Office  of 
Fossil  Energy. 

action:  Notice  of  an  order  granting 
blanket  authorization  to  export  natural 
gas  to  Canada  and  Mexico. 

summary:  The  Office  of  Fossil  Eneigy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  it  has  issued  an  order 
granting  PSI  Gas  Marketing,  Inc.  (PGM) 
authorization  to  export  natural  gas  to 
Canada  and  Mexico.  The  order  issued  in 
FE  Docket  No.  90-100-NG  authorizes 
PGM  to  export  from  the  United  States  to 
Canada  and  Mexico  up  to  146  Bcf  of 
natural  gas  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 
A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9476.  The  docket  room  is  open 
between  the  hours  of  8  a  on.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  January  31, 
1991. 

Clifford  P.  TooMssewakl. 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  01-2967  Filed  2-6-01;  8:45  am] 


[FE  Docket  No.  •9-4S-NQ] 

Transco  Energy  Marlcethig  Co^  Order 
Granting  Final  Long-Term  and  Sttort- 
Term  Auttiorlzation  to  Import  Natural 
Gas  From  Canada 

AQENCV:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACnoN:  Notice  of  an  order  granting 
long-term  and  short-term  authorization 
to  import  natural  gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Transco  Energy  Marketing  Company 


(TEMCO)  authorization  to  import. 
utilizing  new  facilities,  up  to  75.000  Mcf 
per  day  of  Canadian  natural  gas  during 
a  term  beginning  on  the  effective  date  of 
this  order  and  ending  October  31,  2002. 
on  behalf  of  three  local  distribution 
companies  (LDCs),  Baltimore  Gas  ft 
Electric  Company,  Long  Island  Lighting 
Company  and  Public  Service  Electric  & 
Gas  Company.  This  order  also  grants 
TEMCO  blanket  authorization  to  import, 
utilizing  new  facilities,  up  to  75,000  Mcf 
per  day  of  natural  gas  authorized  but 
not  purchased  under  the  LDC  contracts 
for  a  two-year  term  beginning  on  the 
date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Tuels  Program  Docket  Room,  room  3F- 
056,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-947& 
The  docket  room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  hohdays. 

Issued  in  Wasliington.  DC  January  31, 
1991. 
Clifford  P.  Taaiasze%vakl. 

A  cting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
[FR  Doc.  91-2988  Filed  2-6-91;  6:45  am] 


[FE  Docket  No.  90-97-NQ] 

City  Of  Warroad,  Minnesota;  Order 
Granting  Authorization  to  Import 
Natural  Gas  From  Canada 

AOENCY:  Office  of  Fossil  Energy, 

Department  of  Eneigy. 

action:  Notice  of  an  order  granting 

authorization  to  import  natiiral  gas  from 

Canada. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  it  has  issued  an  order  in  FE 
Docket  No.  90-97-NG  granting 
authorization  to  the  City  of  Warroad, 
Minnesota  (Warroad)  to  import  from 
Canada  up  to  550  MMcf  of  natural  gas 
annually  (365  MMcf  on  a  firm  basis  and 
185  MMcf  for  overrun  supplies)  from  the 
date  on  which  gas  fiows  under  the 


unbundling  of  Inter-City  Minnesota 
Pipelines  Ltd.  (Inter-City)  through 
October  31, 1995.  The  natural  gas  would 
be  imported  from  Canada  to  a  point  on 
the  U.S.-Canadian  border  near  Sprague. 
Manitoba. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  588-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC  January  31, 
1991. 

CUfford  P.  Tomanewski. 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc  91-2989  Filed  2-6-01;  8:45  am] 
Muata  COOE  •48»-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
December  28,  Through  January  4, 1991 

During  the  Week  of  December  28 
through  January  4, 1991.  the  applications 
for  relief  listed  in  the  Appendix  to  this 
Notice  was  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  A  submission 
inadvertently  omitted  from  an  earlier  list 
has  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Apf>eal8,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  February  1, 1991. 
Gfloige  B.  Bresnay, 

Director,  Office  of  Hearings  and  Appeals. 


Refund  Appucations  Received 
[Week  of  December  28  througti  January  4. 1991  ] 


Daterecaived 


Name  o(  refund  procewtng/naine  at  refund  appHcant 


Case  No. 


02/26/eO 

12/31/90 

01/02/91 

01/02/91 

01/02/91 

01/04/91  _ 

12/28/90  ftni  01/04/91. 
12/28/90  ««u  01/04/81. 


Starr  Gas  Co 

Pf«ips66 

CtMitaa  8.  Wme 

Thomaon  Oil  Co ~ 

Era  Helicopters  Inc 

Vlrg"«  Arco  Service 

Crude  oS  refund,  applcalions  received .. 
Gui  ol  refund,  appfcltona  reoeMid.— 


RF304-12164. 

RF330-1. 

RC272-10e. 

RF326-205. 

nF326-20e. 

RF304-12165. 

RF272-85639  twu  RF272-857S9 

RFaOO-14629  thru  Rf  300-14680. 
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Reamo  Appucations  Recqveo— Continued 


la/as/M  am  oi/o«/9i . 


Nmm  oI  mund  praoMdbig/iwM  ol  raknd  appleaM 


ol  refund,  ipplottons  rcotkMd.. 
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ENVmONMENTAL  PROTECTION 
AGENCY 

(OP^-MOIk  niL  St4»41 

Gsnoenoofi  of  peeimoee  ra*  won- 
PBymefn  oi  iwv  neg"*''***''' 


St.  SW..  Washington.  DC  204ea  Office 
location  and  telephone  number  Rm.  222. 
CM  #  2. 1921  lefferson  Davis  Highway 
South.  Arlington.  VA  22202.  (703)  557- 
2315. 


;  Environmental  Protection 
Agency  (EPA). 
:  Notice. 


:  The  October,  1988 
amendments  to  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act  (FIFRA) 
imposed  a  new  requirement  for  payment 
of  annual  maintenance  fees  to  keep 
pesticide  registrations  in  effect  The  fee 
due  last  March  1  has  gone  unpaid  for 
about  4.500  registrations.  Section 
4(i)(5)(D)  of  FIFRA  provides  that  the 
Administrator  may  cancel  these 
registrations  by  order  and  without  a 
hearing:  orders  to  cancel  all  but  a  few  of 
them  have  been  issued  within  the  past 
few  days.  The  Agency  is  deferring 
cancellation  for  certain  of  these 
registrations,  however,  to  permit  time 
for  affected  users  to  explore  alternatives 
to  cancellation  directly  with  the 
registrants. 

DATn:  Reports  of  agreements  to  support 
continued  registration  or  transfer  of  the 
registrations  for  which  cancellation  is 
being  deferred  must  be  received  by  May 
8.1991. 

PON  WRTMn  MfPOMIATION  CONTACT!  To 

report  agreements  to  support  continued 
registration  of  any  of  the  products  for 
whidi  cancellation  has  been  deferred, 
for  instructions  on  payment  of 
delinquent  maintenance  fees  for  these 
products,  or  for  further  information  on 
the  maintenance  fee  program  in  general 
contact  by  mail:lohn  M.  Carley,  Office 
of  Pesticide  Programs  (H7504C). 
Environmental  Protection  Agency.  401 M 


L  Introductiaa 

Section  4(i)  of  FIFRA  as  amended  in 
October,  1988  requires  that  all  pesticide 
registrants  pay  an  annual  registration 
maintenance  fee.  due  by  March  1  of 
each  year,  to  keep  their  registrations  in 
effect 

In  early  February  of  1990.  all  holders 
of  either  section  3  registrations  or 
section  24(c)  registrations  were  sent  lists 
of  their  active  registrations,  along  with 
forms  and  instructions  for  responding. 
They  were  asked  to  identify  which  of 
their  registrations  they  wished  to 
maintain  in  effect  and  to  calculate  and 
remit  the  appropriate  maintenance  fees. 
Most  responses  were  received  by  the 
statutory  deadline  of  March  1.  or  soon 
thereafter.  A  supplemental  notice  was 
sent  in  May,  however,  to  registrants 
who  had  not  responded  after 
acknowledging  receipt  of  the  original 
notice,  and  individual  phone  calls  were 
placed  as  well  to  himdreds  of  registrants 
to  remind  them  of  the  fee  requirement 
and  to  clarify  their  intentions.  Late 
payments  of  the  fees  were  accepted 
until  November  1,  when  the  actual 
process  of  cancellation  was  begun. 

The  maintenance  fee  has  been  paid 
for  about  20,000  section  3  registrations, 
or  about  83  percent  of  the  registrations 
on  file  in  January,  and  for  about  3,000 
section  24(c)  registrations,  or  about  79 
percent  of  the  total  on  file  in  January. 
Cancellations  for  nonpayment  of  the 
maintenance  fee  affect  just  under  3.800 
section  3  registrations  and  just  over  700 
section  24(c)  registrations. 

EPA  is  concerned  al>out  the  possible 
impacts  of  such  a  large  number  ot 
cancellations,  and  especially  concerned 
for  potential  impact  on  minor  uses  of 
pesticides.  The  Agency  has  assessed 


these  impacts  carefully,  and  has  taken 
special  steps  to  avoid  adverse  impacts 
where  possible. 

n.  Product  Cancellations  Not  Affecting 
Status  ot  Active  Ingredient 

Our  analyses  indicate  that  the 
majority  of  these  cancellations  are 
housekeeping  transactions.  For  over 
2.200  section  3  registrations  (59  percent 
of  the  total  canceled)  no  production  has 
been  reported  since  before  1987.  This 
group  includes  all  registrations  for  38. 
active  ingredients,  which  will  be 
dropped  from  the  registration  rolls.  For 
another  650  registrations  (17  percent  of 
the  total  canceled)  no  production  was 
reported  in  1989,  the  last  year  for  which 
data  are  available.  Thus  78  percent  of 
all  the  section  3  registrations  canceled 
for  non-payment  of  the  maintenance  fee 
are  no  longer  in  production.  Their 
disappearance  ii  likely  to  have  no 
discemable  impact  on  pesticide  markets 
or  users. 

We  believe  most  of  the  canceled  24(c) 
registrations  for  special  local  needs  are 
similarly  obsolete.  We  do  not  have 
comparable  production  data  for  these 
registrations,  but  we  know  that  over  64 
percent  of  them  were  issued  more  than  5 
years  ago,  most  for  a  finite  period  of  1  to 
5  years.  We  also  know  that  many  have 
been  made  obsolete  by  subsequent 
section  3  registrations  for  the  same  uses. 

The  remaining  cancellations,  of  about 
880  section  3  registrations  in  current 
production  and  about  265  section  24(c) 
registrations  issued  in  the  past  5  years, 
have  been  the  principal  focus  of  our 
further  impact  analyses.  In  most  of  these 
cases — all  but  64  registrations — the 
active  ingredients  will  remain  available 
in  other  registered  products.  We 
anticipate  two  types  of  impact  for  the 
bulk  of  these  cancellations.  First  some 
of  these  disappearing  registrations  will 
be  survived  in  the  market  by 
substantially  identical  registrations. 
These  substantially  identical  products 
may  not  however,  be  readily  available 
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wherever  a  disappearing  product  was 
sold,  so  there  may  be  local  or  regional 
disruptions  while  distribution  patterns 
are  adjusted.  We  expect  these 
disruptions  to  be  minor  and  temporary. 
The  cancellation  orders  generally  permit 
registrants  to  continue  to  sell  and 
distribute  existing  stocks  of  the  canceled 
products  until  the  due  date  for  the  next 
annual  registration  maintenance  fee, 
March  1, 1991.  Existing  stocks  abeady  in 
the  hands  of  dealers  or  users,  however, 
can  generally  be  used  legally  until  they 
are  exhausted. 

The  exceptions  to  these  general  rules 
are  cases  where  more  stringent 
restrictions  on  sale,  distribution,  or  use 
of  the  products  have  aheady  been 
imposed,  through  Special  Reviews  or 
other  Agency  actions.  The  general 
provisions  for  disposition  of  stocks 
should  serve  in  most  cases  to  cushion 
the  impact  of  these  cancellations  while 
the  market  adjusts. 

Second,  in  some  cases  unique  uses 
will  disappear,  although  the  active 
ingredients  will  remain  available  for 
different  uses  in  other  products.  We 
cannot  estimate  how  often  this  may 
happen.  When  it  does,  in  addition  to 
possible  distribution  problems  there 
may  be  more  serious  impacts  on  users  of 
the  canceled  products.  Once  again, 
existing  stocks  of  the  canceled  products 
already  in  channels  of  trade  will  be 
usable  to  mitigate  these  impacts  in  the 


short  term.  For  the  longer  term  the 
mechanisms  of  section  3  amendments 
and  24(c)  registrations  will  remain 
available  to  obtain  replacement 
registrations. 

Neither  of  these  types  of  impact 
leaves  users  without  the  means  to 
replace  lost  registrations,  and  neither  is 
considered  to  justify  further  deferral  of 
cancellations  for  non-payment  of  the 
maintenance  fee.  Thus  all  these 
registrations  for  which  the  active 
ingredient  will  remain  in  other  products 
have  been  canceled. 

m.  CanoeDatioiis  Leading  to 
Disappearance  of  Active  Ingredients 

The  most  significant  impacts  will  arise 
when  an  active  ingredient  with  recent 
production  disappears.  There  are  42 
registered  active  ingredients  for  which 
production  has  been  reported  in  at  least 
1  year  in  the  span  from  1987  through 
1989,  but  for  which  no  1990  maintenance 
fees  have  been  paid. 

Nine  of  these  42  ingredients  have  been 
the  object  of  eariier  Agency  regulatory 
actions;  impacts  of  their  disappearance 
have  already  been  extensively 
addressed,  and  will  not  be  reconsidered 
here.  We  have  canceled  all  remaining 
registrations  in  which  these  nine 
ingredients  occur. 

Ignoring  these  9,  some  33  active 
ingredients  remain.  Four  of  them  were 
last  produced  in  1987;  11  others  were 


last  produced  in  1988;  and  the  remaining 
18  reported  production  in  1969,  the  last 
year  for  which  data  are  available.  These 
33  ingredients — all  with  recent 
production  and  none  subject  to  prior 
regulatory  action,  and  all  slated  to 
disappear  as  a  consequence  of  these 
cancellations — span  a  broad  range  of 
pesticide  uses,  as  summarized  in  the 
following  Table  1: 

Table  1.— Summary  D(stribution  of 
DtSAPf>EARiNG  Active  Ingredients  by 
Predominant  Use  Pattern 


UsePaHem 


Number 

of 
Chemi- 


Nuwtierof 


Agrlcutturat/Omamental 
Usee- 


Domestic  Aflknel/ Pel 
Treetmerrtt 


Disinlectants/ 
Antimtcrobiels.. 

Totals 


11 


15 


18 


These  33  ingredients,  grouped  in  these 
same  general  categories  of  use  patterns, 
are  individually  listed  along  with  the 
EPA  company  number  of  their 
registrants  in  the  following  Table  2: 


Table  2.— Active  Ingredients  with  Recent  Production  Pending  Cancellation  of  all  Products  fw»  Non-Payment  of  1990 

Registration  Maintenance  Fees,  m  Sequence  by  Broad  Use  Pattern 


Chemical  Name  (Chemical  Abetracts  NumbeO 

Yeer 
Leal 
Prod 

Rgislrallon  No. 

Piodud  neme 

A.  A0rteuNural/Onianiental  Ueee: 
Aminocerb  (CAS  2032-69-9) 

1987 

003125-00206 
003125-00327 

Matad  Tachnicat 

Matad  180  Flowabie  Insecticide 

Ammonium  thioaulfate  (CAS  7783-18-8) 

1988 

009499-00001 

Spurge-X 

Bifenox  (CAS  42576-02-3) 

1988 

000264-00460 
000264-00463 

BHenoK  Technical  Qrads 

Chtordimeform  (CAS  6164-98-3) 

1969 

000100  MS-86-0005 
000100  SC-86-0004 

(Mecron  4  EC  Ineedicide  on  Cotton 
Geiecnxi  4  EC  Inaecttctda  on  Cotton 

Cinnamaldehyde  (CAS  104-56-2) 

1988 

002517-00056 
041847-00001 
041847-00004 
041847-00005 

Sergeant's  Outdoor  Dog  and  Cat  Repellent 
Hetty  Dog/cat  RepeSent 

Hefty  Animal  Guard  Dog/cat  Repelent  Trart«  Bags 
Helty  1  Animal  Guvd  Dog/cat  Repellent  Trash  Bags 

Dinitramine  (CAS  29091-06-2) 

1989 

055947-00037 

Oinitramine 

Isobutyl  2.4-D  (CAS  1713-16-1) 

1969 

001990-00138 
001990-00180 
001990-00401 
001990-00406 
034704-00007 
034704-00080 
061272-00002 

CoOp  WeedOul  Butyl  Ester  64\)und 
CoOp  WeedOut  Butyl  Estor  4-Pound 
Techne  No.  4  Butyl  Eater  Weed  KiHer 
Techne  No.  6  Butyl  Ester 
Balcom  Butyl  6  Estor  Weed  KiSer 

2,4-0  IBO  Butyl  Estor  Technical 

(CAS  53905-38-7) 

1987 

010182-00246 

PR^Orone 

Nickel  suKata  haxahydrale  (CAS  10101-97-0) 

1989 

000707-00124 

DitheneS-31 
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Registration  Maintenance  Fees,  in  Sequence  by  Broad  Use  Pattern— Continued 

Ctwffltoil  Nmw  (Chvnicd  Abstoscti  Numbw) 

LaM 

riQMiranon  no. 

Product  nsfTM 

Ryarti  ipMtOM.  powdMd  MMoa  of  (CAS  15689-39-8) 

1988 

000800-00018 

047154-00001 

Poricanon't  Blarn  Money  Back  Guar.  KB  Al  Roaches 
90%Ryania 

T««ukyn  (CAS  a8ft-«>-0| 

1988 

000100-00640 
000100  OK-82-0016 
000100  OR-8ft-0001 

Tarbulryn  Tachnksal 
Igran  80W  on  Wheat 
iQfsn  SOW 

a  DONMMte  AnSMl/Nt  TtwlMHfe 
AftMiyr  «M8iyl  ■mmonlum  aoMla  '(79%  C18.  29%  C18) 
(CAS  10480-00-1) 

1989 

OOff18S-00028 

Bto  Quant  HEOS  HatcNng  Ego  Oalergant  SanHizar 

•cUi  oToooonul  OB  (No  CAS  Na) 

1980 

009186-00028 

Bio  Quard  HED8  HatcNng  Egg  Detergent  SanMzar 

AkyT  dodteytoirayl  dbii«hy«  «nmonlum  cNoild*  *(70% 
CIX.  30%  C14  (CAS  triTS^tt-t) 

1988 

005186-00028 

Bto  Guard  HEOS  HatcMng  Egg  Detergent  Sanlttzar 

AkyT  MM8«y(  amnonlum  bromida  *(95%  C14,  5%  C18) 
(CAS  111»47-7) 

1988 

001457-00019 

Bromet 

CMorfMWtnphoo  (CAS  470-80^ 

1988 

000060-00188 

00009O-00197 
000050-00203 

DennatonOutt 
Darmalon  Dog  Colar 
Dermaton  IH 

PttMMNaHno  (CAS  •2-84-2) 

1980 

000602-00110 
000802-00120 
000802-00288 
008482-00002 
008482-00003 
007138-00011 
007138-00013 
007827-00010 
007831-O0U13 
008078-00001 
009374-00001 
009374-00002 
010481-OOOOe 
010481-00000 

Purtna  Chacfc-Fty  and  Wormar  Block  (medicated) 

Purina  Check-Fly  aiiU  Worm  Control 

Purina  Check-Fly  Block  H 

Lone  Stw  28%  Equivelent  Super  HM>ro-Fly  Medtoated 

Lone  Star  14%  Protein  B«-F)y  Hi-Pro-Min  Medtoaled 

PMtura  Bslflnosr  Cstlto  Block 

Uvealock  Fly  S  Worn)  Mineral  Medtoated 

Smckarte  K»-A-Peat  Na  12  Ry  Control  Block 

Witnut  Grove  4x4  Beel  Shake  31  (f) 

Co<3p  Paalure  Balwcer  Medtoeled  tor  Rumin««ts  Only 

R«Kh-0  Bar-Fly  Protein  Supplement  Stock  Medtoated 

R««clvOBar  F^  #2  Hi  Boot  Mineral  Supptoment  Btoc 

Paatura  Ato  Bar  Fly  Stock  #10 

V.M&  Enproal  Fly  Conkol  Supptoment 

Silcyle  MM  (CAS  8»-72-7) 

1988 

000387-00008 

Gtover-a  Imperial  SanopHc  Mange  Ointment  tor  Dog 

«( ooeonul  oB  (CAS  81791-83-7) 

1988 

008928-00001 

Coresdt  7675  Bactortelda                | 

AMSiyr-AMhyl  meipholum  «••»«  wMto*  (88%  C18.  29% 
C18,  8%  C18, 1%  C14)  (CAS  81791-34-2) 

1987 

001677-00038 
001877-00041 

Sotai  Bathroom  Cleenar 

C14,  8%  C10-C18)  (CAS  83340-41-2) 

1988 

Bowl  Qutok  Uquto  Bowl  Ctoaner 

•(S0%C12.  30%  C14,  17%  CIS.  3%  C18)  (CAS  8023-83- 

1988 

Lemon  Scented  Hoapital  Diiinlectant 

1 

1988 

011333-00002 

ny-ieei  MmNiew  spray 

CMorinaM  ^yooiurt  (CAS  770-l»-2) 

1987 

048482-00004 

TCQU  Tetrachloroglyeotoril 

3-CMoro-»«4ph«<ytal,  ndUN  mM  (CAS  1080»-l1-« 

1988 

000061 -ooneo 

Pine  Odor  OWntoctvit  Saw-On  Coef .  9 

1988 

018982-00003 

ra 

90*iR)Mfcyt»Ha  (CAS  4838-48^ 

1988 

018962-00003 

FB 

1887 

006664-00039 

Pti^nicids  A 

OodKyt  dbiMeiyt  bwstt  ammonMn  iMphVMfwM  (No  CAS 
NOL) 

1988 

001100-00013 
001100-00014 
001100-00042 

NuodsKlOOWD 
Nuodex  100  SS 
NuodiK  100  V.T. 

ElhKK..wi*w  (CAS  141-43-5) 

1988 
1988 

098018-00001 
009664-00037 

Pro  Way  Brar«d  Flaaiciian  Spray  Concentrate 

Sodkan  <«»»dro«y»i(<glydno  (CAS  17123-43-2) 

1988 

001297-00019 

BuckinghMn  MM  Diainfactant  Coal.  S 

SodMii  nM>  (CAS  7832-00-0) 

1988 

bnproved  Ak  Eador  DOG 

The  names  and  addresses  of  the  registrants  are  listed  in  sequence  by  the  EPA  Company  Number  in  the  following  Table  3: 


Federal  Regbter  /  Vol.  56.  No.  26  /  Thursday,  February  7.  1991  /  Notices 


4995 


Table  3.— Registrants  of  Active  In- 
gredients Pending  Cancellation 
FOR  Non-payment  of  1990  Registra- 
tion Maintenance  Fee 


EPA 

Company 

No. 


000059 

000100 
000264 
000387 
000602 
000690 
000707 

000861 
001100 
001297 

001457 
001677 
001990 

002517 

003125 

003573 

003696 
004000 

005185 
005664 
006095 
006482 
007138 

007627 

007631 
008928 
009078 
009374 
009499 
010182 

010461 


Registrant  Name  and  Address 


Coopers   Animal   Health   Inc.,    1201 

Douglas    Ave,    Kansas    Dty,    KS 

66103. 
Ciba-Geigy      Corp..      Box      18300, 

Greensboro.  NC  27419. 
Rhone-Poulenc  Ag  Co.,  Box  12014, 

Research  Triangle  Park,  NC  27709. 
H.  Clay  Glover  Co..  Inc.,  Box  432, 

Toms  River.  NJ  08754. 
Purina    MHIs,    Inc.,    Box   66812,    St 

Louis,  MO  63166. 
Perk  Products  &  Chemical  Co .  Inc.. 

Box  100585.  Nashville..  TN  37210. 
Rohm  S  Haas  Co.,  Agrl.  Chemicals 

Registratior«,     Independence    MaH 

W..  Philadelphia,  PA  19105. 
Unde  Sam  Chemical  Co.  Inc.,  575  W 

131st  St,   New  York,   NY    10027. 
Huls  America,   Inc.,   Box   365,   Pis- 

cataway.  NJ  08855. 
Buckingham   Wax   Co.,    Inc.   51-03 

Van  Dam  Street  Long  Island  City, 

NY  11101. 
Hexcel  Corp.,  11555  Dublin  Rd  Box 

2312,  Dublin,  CA  94568. 
Ecolab  inc.,  370  Wabasha  St  Ecolab 

Center.  St  Paut  MN  55102. 
Universal    Cooperatives,     Inc.,    c/o 

Diana  Williams,   Box  460.  Minne- 
apolis. MN  55440. 
Coriagra    Pet    Products    Co..    1405 

Cummings    Drive,    Richmond,    VA 

23220. 
Mobay  Corp.,  Agricultural  Chemicals 

Div^nrt,   Box  4913,   Kansas  City, 

MO  64120. 
The  Proctor  &  Gambto  Co.,  6060 

Center    Hilt    Rd..    Cincinnati.    OH 

45224. 
Dowtirands  Inc.  Box  368,  Greenville, 

SC  29602. 
Southern    Chemical    Products    Co., 

Subsidiary  of  Carroll  Co..  2900  W. 

Kingstoy  Rd.,  Gariand,  TX  75041. 
Bio-Laba  Inc.,  Box  1489,  Decatur,  GA 

30031. 
Cantd  Inc.,  2211  N  American  Street 

Philadelphia,  PA  19133. 
Aireactor  Of  America,  Inc..  315  Peck 

Street  New  Haven,  CT  06513. 
Texas  Farm  Products  Co..  PO  Box  9, 

Nacogdoches,  TX  75961. 
Southern   States   Cooperative,    Inc.. 

6606  W.  Broad  Street  Richmond, 

VA  23230. 
Hanrest  Brands,  Inc.,  Country  Club 

Rd.  &  69  Bypass,  Box  46,  Pittsburg, 

KS6676^ 
Walnut  Grove  Products,  201  Lirm  St 

AUantto,  lA  5002Z 
Exxon  Chemtoal  Co.,  8230  Stedman 

Street  Houston.  TX  77029. 
Tennessee  Farmers  Co-op.  Box  3003, 

Lavergne.  TN  37086. 
Ragland  MiHs  inc.  Route  8  Box  166, 

Neosho,  MO  64850. 
Nattonal  Chelating  Ca,  6549  E  Som- 
erset Blvd,  Paramount  CA  90723. 
KX  Americas  Inc.,  New  Murphy  Rd.  S 

Concord     Pike,     Wilmington,     OE 

19897. 
VMS  Inc.,  Box  406.  Montgomery,  AL 

36101. 


Table  3.— Registrants  of  Active  In- 
gredients Pending  Cancellation 
FOR  Non-payment  of  1990  Registra- 
tion Maintenance  Fee— Continued 


EPA 

Company 

Na 


011333 
018962 
034704 
041847 

047154 
048482 

055947 

058018 

061272 


Registrant  Name  and  Address 


Hy-Test  303  Corp.,  9  Meadow  Rd, 
Rutherford,  NJ  07070. 

Chemie  Research  A  Mfg.  Co.,  Box 
181279.  Casselbeny.  FL  32711. 

Platte  Chemtoal  Co..  419  lath  St  Box 
667.  Greeley.  CO  60632. 

Mob*  Chemical  Co..  Consumer  Prod- 
ucts Division,  729  Pittslord-Palmyra 
Rd,  Technical  Center  Rt  #31,  Ma- 
cedon,  NY  14502. 

G.B.  Enterprises,  1900  Elm  Ave.,  Mo- 
desto. CA  95351. 

EES  Corp.,  Substoiary  of  Eltech  Sys- 
tems Corp.,  12850  Boumewood 
Drive.  Sugar  Land.  TX  77478. 

Sandoz  Crop  Protection  Cororatton, 
1300  E.  Touhy  Ave.,  Des  Ptaines, 
IL6001& 

Professkxial  Chemists.  1005  Hawk- 
eye  Drive  Box  217.  Hiawatha,  lA 
52233. 

Nufarm  USA  Inc.,  c/o  Registrattons 
PhJS,  425  W.  194th  Street  Glen- 
wood,  IL  60425. 


If  the  last  section  3  registration  for  an 
ingredient  disappears,  the  section  24(c) 
registration  process  is  unlikely  to  be 
able  to  compensate  for  the  loss.  Thus 
EPA  is  deferring  cancellation  of  these  64 
registrations  to  allow  adversely  affected 
users  to  pursue  alternatives  to 
cancellation. 

We  encoivage  individual  users  or  user 
groups  concerned  about  the  potential 
loss  of  these  active  ingredients  to  work 
directly  with  the  identified  Registrants.  It 
may  be  possible  to  persuade  them  to 
continue  to  support  the  ingredient  or  to 
agree  to  transfer  the  registration  to  a 
third  party  who  would  be  willing  to 
support  the  ingredient.  We  also 
encourage  users  to  consult  with  the 
Cooperative  Extension  Service  or  other 
local  sources  to  identify  alternatives 
which  will  remain  or  may  become 
registered. 

If  the  Agency  is  notified  within  90 
days  of  this  notice  at  the  address  given 
above  either  (1)  that  the  registrant  will 
continue  to  support  the  registration,  or 
(2)  that  an  agreement  has  been  reached 
to  transfer  the  registration  to  another 
party,  we  will  retain  the  registration  in 
full  active  status  as  soon  as  the 
delinquent  maintenance  fee  payment  is 
received.  It  should  be  emphasized, 
however,  that  any  such  registrations 
would  still  be  subject  to  all  data  and 
other  requirements  for  reregistration, 
including  reregistration  fees  (except  as 
they  may  be  reduced  through  the 
statutory  provisions  for  small 


businesses  or  low  volume  or  minor 
uses). 

In  addition  to  pubUshing  this  notice  in 
the  Federal  Register,  we  are  sending  it 
directly  to  the  States,  to  the  U.S. 
Department  of  Agriculture,  and  to  other 
parties  who  have  previously  expressed 
concern  for  minor  uses.  They  should  be 
receiving  the  notice  at  approximately 
the  same  time  it  is  published.  We  hope 
that  this  notiBcation  effort,  and  the 
deferral  of  cancellations  for  the  most 
sensitive  registrations,  will  serve  to 
prevent  any  avoidable  loss  of  critical 
minor  use  pesticides. 

Because  so  many  registrations  are 
involved,  it  would  be  impractical  to  list 
all  the  cancellations  in  this  notice. 
Complete  lists  of  registrations  canceled 
for  non-payment  of  the  maintenance  fee 
will,  however,  be  available  for  reference 
during  normal  business  hours  in  the  OFF 
Public  Docket.  Rm.  248  CM  #  2. 1921 
Jefferson  Davis  Highway  South. 
Arlington  VA.  and  at  each  EFA  Regional 
Office.  Product-speciHc  status  inquiries 
may  be  made  by  telephone  by  calling 
toll-free  1-800-444-7255. 

Dated:  January  22, 1991. 
Linda ).  Fisher, 

Assistant  Administrator,  Office  of  Pesticides 
and  Toxic  Substances. 

[FR  Do&  91-2965  FUed  2-6-91;  &45  am] 
Mixma  cooc  •sso-5»-p 


[OPP-66145;  FRL  3843-8] 

Receipt  Of  Requests  to  CaiKel  Certain 
Pesticide  Registrations 

agency:  Environmental  Protection 
Agency  (EFA). 

action:  Notice  of  receipt 

summary:  In  accordance  with  section 

6(f)(1)  of  the  Federal  Insecticide, 

Fungicide  and  Rodenticide  Act  (FIFRA). 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATE:  Unless  a  request  is  withdrawn.  alJ 
cancellations  will  be  effective  May  8. 
1991. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (H7502C), 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington,  DC  20460.  Office 
location  for  commercial  courier  delivery 
and  telephone  niunber  Rm.  210,  CM  #  2, 
1921  Jefferson  Davis  Highway, 
ArUngton,  VA  22202  (703)  557-4481. 
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r  ANY  MPORMATIOM: 
L  Introductkn 

SectkMi  e(f)(l)  of  the  Federal 
Insecticide.  Fm^iicide  end  Rodenticide 
Act  (FIFRA).  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
reqnest  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish  a 
notice  of  receipt  of  any  such  request  in 
the  Federd  Register  before  acting  on  the 
request 

The  recent  1990  Farm  Bill 
incorporated  some  specific  changes  in 
section  e(f)(l)  of  FIFRA.  In  cases  where 
a  pesticide  is  registered  for  minor 
agricultural  use.  it  caUs  for  waiting  90 
days  instead  of  30,  before  cancelling  the 
request.  As  part  of  this  requirement  for 
making  "reasonable  efforts"  to  reach 
minor  users,  the  requests  in  this  notice 
will  not  be  cancelled  until  May  8, 1991. 

IL  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  28 
pesticide  registrations  under  section  3  or 
24(c)  of  FIFRA.  These  registrations  are 
listed  in  sequence  by  registration 


number  (or  company  number  and  24(c) 
number)  in  the  following  Table  1: 

Table  1.— Registrations  wrm  Pending 
Requests  row  Cancellation 


Table  1.— Registrations  wrrH  Pending 
Requests  for  Cancellation— Con- 
tinued 


RegMkaUonNa 

Product  Nam* 

000100-00545 

Ptiosphamidon  Technical 

000100-00668 

&Mat   8£    InsadiCRla^^iti- 

cad* 

000237-OOOOe 

MSCO    #15X    Mushroom 

ZinabOust 

000279-01853 

Elgaloi    Fungickla    Apple 

Thinnar 

000352-00343 

TaiaanLSR  Fungicida 

000400-00408 

Taoador  Super-X  G/Fun- 

gidda 

000464-00579 

MCP  Esier  Hartoicide 

000498-00141 

Oos^toppar 

000618-00028 

Affi^eap 

000618-00072 

Agri-Strep  500 

001708-00167 

NaiC0  3WT-138 

002517-00035 

Serga«i|-t       Flea       Tick 

Powder 

002724-00154 

Slarbar  Smax  Rat  Mouse 

Ban 

002724-00173 

Prolm    Flea    Cottar    for 

Dogs 

002724-00225 

StartMT  Golden  Sugar  Bait 

002900-00017 

Shepwda  Flea  KiSar 

006412-00005 

#38  Olrui  Pads-Biphenyl 

Treated 

008590-00033 

Agway   Marteb-Sevin   4,5- 

5D 

Registration  No. 

Product  Name 

008159-00142 

CMortn^Liquefied  Gaa 

009374-00007 

RwwtvO  Mineral  Mix  ml 

Rabon 

010182-00216 

Paraltiion  Technical 

035915-00002 

Oxon  Ametryn  Technical 

035915-00008 

CNoridazon  Technical 

045385-00065 

Cham-Tox  Malathion  3% 

0S992O-AZ890012 

Super  10  Insecticide  LC  ft 

APT 

062550-20005 

Cal  Hypo  Idroklopel 

Unless  a  request  is  withdrawn  by  the 
registrant  within  ninety  (90)  days  of 
publication  of  this  notice,  orders  will  be 
issued  cancelling  all  of  these 
registrations.  Users  of  these  pesticides 
or  anyone  else  desiring  the  retention  of 
a  registration  should  contact  the 
applicable  registrant  directly  during  this 
90-day  period.  The  names  and 
addresses  of  record  for  all  registrants  of 
the  products  in  Table  1  are  included  in 
sequence  by  EPA  company  number  in 
the  following  Table  2: 


Table  2.—  Registrants  Requesting  Voluntary  Cancellations 


B>ACa 

Number 


Company  Name  and  Address 


000100 
000237 
000279 
000952 

000400 
000464 

000499 
000618 
001706 
002517 
002724 
002900 
005412 
006590 
009159 
009374 
010182 
09S915 
045385 
058020 
062S50 


Oba^jaigy  Corp^  Bok  18300.  Greenaboro.  NC  27419. 

Mushroom  Supply  Co..  Box  486,  Toughkenamon,  PA  19374. 

FMC  Corp..  Product  Regatration  ACG,  2000  Marltet  St,  Philadelphia  PA  19103. 

El.  du  Pont  da  Nemours  and  Co.,  Inc..  Agricultural  Products  DepL.  Box  80038,  Wilmingtoa  DE  19880 

Uniroyal  Owmical  Co.,  Inc.,  74  Amity  Road.  BeViany.  CT  06525. 

Dow  Chawiical  USA.  Regulatory  Compltance  Ospt.  1803  BuiUng.  Midland,  Ml  48674. 

WhiUnira  Reaeerch  Laboratories.  Inc..  3568  Tree  CL  Industrial  Blvd..  St  Loun.  MO  63122. 

Merck  A  Ca  Inc.  HiKsborougb  Rd..  Thrsa  Brtdgea.  NJ  06887. 

Naloo  Chanacal  Ca.  One  Naico  Center,  Napervito,  IL  60563. 

Conagra  M  Produds  Ca,  1406  CUnrwngs  Dr.,  Ricfwwnd.  VA  23220. 

Zoacon  Corp.,  A.  Sandoz  Co.,  12200  Denton  Dr.,  Dalm  TX  75234. 

Shapard  Cbemicat  Works.  Inc..  c^o  Registration  ConauKing  Aaaoc..  12184  Woodland  Ct,  Auburn,  CA  95603. 

C»us-Pak  Corp ,  600  E  Landsteet  Rd,  Orlando.  FL  32824. 

Affway  Inc.  Crop  Servicaa,  Bok  4933.  Syracuse,  NY  13221. 

Kaiaar  Aluminum  A  Chemical  Corp..  300  Lakeside  Or.,  OaMand,  CA  94643. 

Ragland  MiHs.  Inc.  Rta.  a  Box  168.  Neosho.  MO  64860 

CI  Americas.  Inc,  Agricultural  Products.  New  Mtapby  Road  A  Conoonrd  Pike,  Wilmington.  DE  19897. 

OMon  Kali  SPA,  c/o  Soalram  Corp..  70  Mansea  Ct.  Suila  230.  Roawea.  GA  30076. 

Chem-Toc  Inc.  21  N.  988  Pepper  Rd.,  Barrington.  H.  60010. 

Biodyns  Amaricaa  Corp..  6802  9eih  A«a.,  S.E..  Mercer  Wand.  WA  96040. 

Samalac  c/o  EnictMm  Americas,  Inc.  1211  Avenue  of  the  Americas.  New  Yort(.  NY10036. 


m.  Procedures  for  Withdrawal  <rf 
Request 

Registrants  who  chose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  nvriting  to  James  A. 
Hollins,  at  the  address  given  earler, 
postmarked  before  May  8. 1991.  This 
written  withdrawal  of  the  request  for 
cancellation  must  include  a  commitment 
to  pay  any  reregistrabon  or  registration 
maintenance  fee*  due,  and  to  fulfill  any 


applicable  unsatisfied  date 

requirements. 

IV.  Provisions  for  Disposition  of  Existing 

Stocks 

The  orders  effecting  these  requested 
cancellations  will  generally  permit 
registrants  to  continue  to  sell  and 
distribute  existing  stocks  of  the 
cancelled  products  for  1  year  after  the 
date  of  this  notice.  The  orders  will  also 
generally  provide  for  use  of  stocks 


already  in  the  hands  of  dealers  or  users 
until  they  are  exhausted.  Exceptions  to 
these  general  rules  will  be  made  in 
specific  cases  when  more  stringent 
restrictions  on  sale,  distribution,  or  use 
of  the  products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identiHed  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 
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Dated:  lanuary  18, 1991. 
Douglas  D.  Campt, 

Director,  Off  ice  of  Pesticide  Programs. 
[FR  Doc.  91-2968  Filed  2-6-91;  8:45  am] 

WUJMQ  COOK  S6S0  10  f 

[PP  8Q36M/T603;  FRL  387S-7] 

Mydobutanil;  Renewal  of  a  Temporary 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  renewed  a 
temporary  tolerance  for  residues  of  the 
fungicide  mydobutanil  and  its 
metabolites  containing  both  the 
chlorophenyl  and  triazole  rings  (free  and 
bound)  in  or  on  the  raw  agricultural 
commodity  stone  fruits  group  (except 
dried  plums)  at  2  parts  per  million 
(ppm). 

DATES:  This  temporary  tolerance  expires 
October  31, 1991. 

FOA  FURTHER  INFORMATION  CONTACT:  By 
mail:  Susan  Lewis,  ^^duct  Manager 
(PM)  21,  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 M 
St.,  SW..  Washington,  DC  20480.  -Office 
location  and  telephone  number  Rm.  229, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  703-557-1900. 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  pubUshed  in  the  Federal 
Register  of  April  19, 1989  (54  FR  15803), 
stating  that  a  temporary  tolerance  had 
been  established  for  residues  of  the 
fungicide  mydobutanil,  alpha-butyl- 
alpha-(4-chlorophenyl)-l//-l,2,4-triazole- 
l-propanenitrile  and  its  metaboUtes 
containing  both  the  chlorophenyl  and 
triazole  rings  (free  and  bound)  in  or  on 
the  raw  agricultural  commodity  stone 
fiwts  group  (except  dried  pltmis)  at  2 
parts  per  million  (ppm).  This  tolerance  is 
renewed  in  response  to  pesticide 
petition  (PP)  8G3680,  submitted  by  Rohm 
and  Haas  Co.,  Independence  Mall  West, 
Philadelphia,  PA  19105. 

The  company  has  requested  a  l-yeeir 
renewal  of  a  temporary  tolerance  for 
residues  of  the  fimgicide  to  permit  the 
continued  marketing  of  the  above  raw 
agricultural  commodity  when  treated  in 
accordance  with  the  provisions  of  the 
experimental  use  permit  707-EUP-119, 
which  is  being  renewed  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended 
(Pub.  L  95-396,  92  Stat.  819;  7  U.S.C. 
136).  The  sdentific  data  reported  and 
other  relevant  material  were  evaluated, 
and  it  was  determined  that  a  renewal  of 
the  temporary  tolerance  will  protect  the 


pubUc  health.  Therefore,  the  temporary 
tolerance  has  been  renewed  on  die 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Rohm  and  Haas  Co.,  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  October  31, 
1991.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  above 
raw  agricultural  commodity  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerance.  This  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  Uiis  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.SC.  346a(j). 
Dated:  January  25, 1991.  ^ 

Anne  E.  Uodsay, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  91-2967  Filed  2-&-«l:  8:45  am] 


[OPTS-53137;  FRL  3875-4] 

Premanufacture  Notices;  Monthly 
Status  Report  for  NOVEMBER  1990 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


summary:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  re]x>rt  for 
NOVEMBER  1990. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Public  Docket  Office  NE-G004 
at  the  address  below  between  8  a.m. 
and  noon  and  1  p.m.  and  4  p  jn.,  Monday 
through  Friday,  excluding  legal  holidays. 

ADDRESSES:  Written  comments, 
identified  with  the  document  control 
number  '(OPTS-53137)'  and  the  specific 
PMN  and  exemption  request  number 
should  be  sent  to:  Document  Processing 
Center  (TS-790),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  401 M  St.,  SW.,  Rm  L-loa 
Washington.  DC  20460,  (202)  382-3532. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm 
EB-44, 401  M  St.  SW.,  Washington,  DC 
20460  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  tmder 
section  5(d)(3)  of  TSCA  (90  Stat  2012  (15 
U.S.C.  2504)),  will  identify:  (a)  PMNs 
received  during  NOVEMBER;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  NOVEMBER;  (c) 
PMNs  for  which  the  notice  review 
period  has  ended  during  NOVEMBER; 

(d)  chemical  substances  for  which  EPA 
has  received  a  notice  of  commencement 
to  manufacture  during  NOVEMBER;  and 

(e)  PMNs  for  which  the  review  period 
has  been  suspended.  Therefore,  the 
NOVEMBER  1990  PMN  Status  Report  is 
being  pubUshed. 

Dated:  February  1, 1991. 

Steven  Newbwrg-Rinn. 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

Premanufacture  Notice  Monthly  Status 
Report  for  NOVEMBER  1990. 

I.  169  Premanufacture  notices  sod  exemption 
requests  received  during  the  month: 

PMN  No. 

P  91-0116  P  91-0128  P  91-0127  P  91-0128 

P  91-0129  P  91-0130  P  91-0131  P  91-0132 

P  91-0133  P  91-0134  P  91-0135  P  91-0138 

P  91-0137  P  91-0138  P  91-0139  P  91-0140 
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P  01-0141 
P  91-0145 
P  91-014S 
P  01-0153 
P  91-0157 
P  91-0161 

P9i-oies 

P  91-0100 
P91-01?S 
P  91-0177 
P91-0iai 
P  91-OlM 
P91-OU0 
P  91-0193 
P  91-0197 
P  91-0201 
P  91-0206 
P  91-0200 
P  01-0213 

Poi-an7 

P  01-0221 
P  01-0225 
P  01-0229 
P  01-0233 
P  01-0237 
P  01-0243 
P01-0Z47 
P  91-0251 
P  01-0255 
P  01-0250 
P  01-0284 
P  01-0288 
P  01-0273 
P  01-0278 

Y  01-0038 

Y  01-0040 

Y  01-0044 

Y  91-0051 


P  91-0142 
P  91-0148 
P  91-0180 
P  91-0154 
P  91-0158 
P  91-0182 
P  01-0186 
P  01-0170 
P  01-0174 
P  01-0178 
P  91-0182 
P  91-0188 
P  81-0100 
P  01-0104 
P  01-0108 
P  01-0202 

poi-oeoo 

P  01-0210 
P  01-0214 
P  01-0218 
P  01-0222 
P  01-0228 
P  01-0230 
P  01-0234 
P  01-0238 
PO1-0M4 
P  01-0248 
P  01-0252 
P  01-0258 
P  01-0280 
P  01-0285 
P  01-0270 
P  01-0274 
T  01-0033 

Y  01-0037 

Y  91-0041 

Y  01-0045 


01-0143 
01-0147 
01-0151 
81-0155 
91-0150 
91-0163 
91-0167 
91-0171 
91-0175 
91-0170 
01-0183 
91-0187 
91-0191 
91-0196 
91-0100 
01-0203 
01-0207 
01-0211 
01-0215 
01-0210 
01-0223 
01-0227 
01-0231 
01-0235 
01-0230 
01-0245 
01-0240 
01-0253 
91-0257 
91-0282 
91-0280 
91-0271 
91-0275 
01-0094 
01-0038 
01-0042 
91-0048 


0054Y  91-0065 


Y  91-0052      Y  91-0053 


91-0144 
91-0148 
91-0152 
91-0158 
91-0180 
91-0164 
91-0168 
91-0172 
91-0176 
91-0180 
01-0184 
01-0188 
01-0102 
01-0106 
91-0200 
91-0204 
91-0208 
91-0212 
91-0218 
91-0220 
91-0224 
91-0228 
91-0232 
91-0236 
01-0242 
01-0248 
01-0250 
01-0254 
91-0258 
91-0263 
01-0267 
91-0272 
91-0277 
91-0035 
91-0039 
91-0043 
91-0050 
Y91- 


n.  242  Pramuuificture  notices  received 
pre\-iously  and  itiD  under  re^■iew  at  the  end  of 
the  month: 


PMNNa 


84-0680 
88-0501 
87-0106 
87-1872 
88-0217 
88-0488 
88-0838 
88-1035 


P  85-0433 
P  88-1322 
P  87-0323 
P  87-1881 
P  86-0310 
P  88-0615 
P  88-0018 
P  88-U12 


85-0619 
86-1602 
87-0723 
67-1882 
88-0320 
88-0578 
88-1020 
88-1460 


85-0730 
86-1607 
87-1555 
88-0083 

88-0353 
88-0631 
88-1021 
88-1473 


P  88-1818 
P  88-1631 
P  88-1783 
P  88-1937 
P  88-1984 
P  88-2000 
P  88-2198 
P  88-2228 
P  88-2236 
88-2529 
89-0090 
80-0321 
80-0387 
89-0721 
P  80-0776 
P  89-0057 
89-0077 
86-1010 
89-1148 
00-0142 
00-0220 
90-0249 
90-0263 
90-0380 
90^)404 
90-0458 
90-0559 
P  90-0603 
P  90-0707 
90-1318 
90-1322 
90-1384 
90-1422 
90-1473 
90-1529 
00-1555 
90-1624 
90-1687 
90-1722 
90-1731 
90-1797 
90-1825 
90-1844 
90-1883 
90-1980 
90-2000 
P  91-0043 
P  91-0065 
P  91-0080 
P  91-0100 
P  91-0108 
P  91-0112 
P  91-0123 


P 
P 
P 
P 
P 


P  86-1619 
P  88-1632 
P  88-1807 
P  88-1938 
P  88-1985 
P  86-2001 
P  88-2210 
P  88-2229 
P88-2237 
88-2530 
80-0001 

80-0308 

80-0764 

P  80-0667 

P  80-0058 

P  80-0078 

P  80-1038 

POO-0002 

00-0158 

00-0228 

90-0280 

00-0310 

90-0364 

90-0406 

90-0480 

00-0580 

P  00-0608 

P  00-1280 

P  00-1310 

P  90-1338 

P  90-1388 

P  90-1454 

P  90-1511 

P  00-1530 

00-1556 

00-1835 

90-1718 

90-1723 

90-1732 

90-1800 

00-1830 

90-1845 

90-1937 

00-1073 

00-2003 

81-0051 

91-0060 

91-0086 

91-0101 

91-0109 

91-0113 


P  88-1622 
P  88-1753 
P  88-1800 
P  86-1080 
P  86-1005 
P  86-2100 
P  88-2212 
P  68-2230 
P  88-2484 
P88-2S88 
P  80-0225 
P  80-0385 
P80-0638 

P80-07ee 

P  80-0024 
P  89-0050 
P  89-0070 
P  80-1056 
POO-0000 
P  00-0150 
P  00-0237 
P  00-0261 
00-0821 
00-0372 
00-0408 
00-0650 
00^)584 
P  00-0643 
P  00-1308 
P  00-1320 
P  90-1353 
P  00-1384 
P  00-1464 
P  90-1527 
P  00-1531 
00-1564 
00-1636 
00-1720 
90-1728 
90-1745 
90-1818 
90-1839 
90-1848 
P  90-1965 
P  90-1964 
P  91-0004 
P  91-0055 
P  91-0074 
P  91-0087 
P  91-0102 
P  91-0110 
P  91-0114 


P  88-1630 
P  88-1761 
P  88-1811 
P  88-1982 
P  88-1999 
P  88^80 
P  88-2213 
P  88-2231 
P  88-2518 
P  80-0080 
P  80-0254 
P8fr-0386 
P  80-0680 
P  80-0775 
P  80-0042 
P  89-0863 
P  80-0980 
P  89-1062 
P  90-0013 
P  90-0211 
POO-0248 
P  00-0262 
00-0347 
00-0384 
90-0441 
00-0558 
90-0581 
90-0689 
90-1311 
90-1321 
90-1358 
90-1413 
90-1472 
P  90-1528 
P  90-1541 
00-1502 
00-1650 
90-1721 
90-1730 
90-1785 
90-1821 
90-1840 
90-1884 
90-1968 
90-1985 
91-0011 
P  91-0064 
P  91-0075 
P  91-0091 
P  91-0107 
P  91-0111 
P  91-0118 


P  91-0124 


nL  176Preinanufactitrenoticea  and 
exemption  request  for  which  the  notice  review 
period  ha>  ended  during  the  month.  (Expiration 
of  the  notice  review  period  does  not  sfnify  that 
the  chemical  hu  been  added  to  the  inventofj). 

PMN  No. 


P  88-1620 
P  89-1104 
P  90-0440 
P  90-1337 
P  90-1643 
P  90-1647 
P  90-1759 
P  90-1763 
P  90-1767 
90-1771 
90-1775 
90-1779 
90-1783 
90-1788 
90-1792 
90-1796 
90-1801 
90-1806 
00-1810 
90-1814 
90-1819 
00-1824 
90-1829 
90-1834 
P  90-1838 
P  90-1847 
90-1854 
90-1850 
90-1865 
90-1889 
90-1873 
P  90-1878 
P  90-1882 
90-1888 
90-1860 
90-1805 
90-1800 
90-1903 
00-0202 
91-0019 
91-0023 
91-0027 
91-0031 
91-0035 


88-1621 
00-0231 
00-0480 
00-1357 
00-1844 
00-1848 
P  00-1780 
P  00-1764 
P  00-1768 
P  00-1772 
P  00-1778 
P  00-1780 
P  90-1784 
P  90-1780 
P  00-1793 
P  00-1798 
P  00-1802 
00-1806 
00-1811 
90-1815 
90-1820 
90-1826 
90-1831 
90-1835 
90-1841 
90-1848 
00-1855 
00-1880 
P  00-1866 
P  00-1870 
90-1874 
90-1879 
90-1883 
90-1887 
90-1801 
00-1898 
P  90-1900 
P  90-1900 
Y  01-0016 
01-0020 
01-0024 
01-0028 
01-0032 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


P  88-2469 
POO-0333 
P  00-0657 
P  00-1565 
P  00-1645 
P  00-1640 
P  00-1761 
P  00-1765 
P  90-1780 
P  00-1773 
P  00-1777 
P  00-1781 
P  90-1786 
P  00-1790 
P  00-1704 
P  00-1700 
P  00-1803 
P  00-1807 
P  00-1812 
P  00-1816 
00-1822 
00-1827 
00-1832 
00-1836 
00-1842 
00-1840 
00-1858 
00-1861 
P  00-1867 

poo-isn 

00-1875 
00-1880 
00-1884 
90-1888 
90-1802 
00-1897 
00-1001 
00-1018 
01-0017 
01-0021 
01-0025 
01-0020 
01-0033 


P  88-2473 
POO-0335 
P  90-1285 
P  00-1642 
P  00-1646 
P  00-1677 
P  00-1762 
P  00-1786 
P  00-1770 
P  00-1774 
P  90-1778 
P  90-1782 
P  90-1787 
P  90-1791 
P  90-1796 
P  90-1800 
P  90-1804 
P  90-1808 
P  90-1813 
P  90-1817 
90-1823 
90-1828 
90-1833 
90-1837 
90-1843 
90-1853 
P  90-1857 
P  90-1863 
P  90-1888 
P  90-1872 
P  90-1876 
P  90-1881 
P  90-1885 
P  90-1889 
P  90-1894 
P  90-1898 
90-1902 
90-1982 
91-0018 
91-0022 
91-0026 
91-0030 
91-0034 


Y  91-0036  Y  91-0037  Y  91-0038 


IV.  449  CHEMCAL  substances  for  which  EPA  HAS  RECErVED  NOTICES  OF  COMMENCEMENT  TO  MANUFACTURE 


PMN  NOi 


P85-0648 
P  85-0773 
P  85-0775 
P  85-0778 
P  85-0779 
P  66-0214 
P88-0S01 
P  88-0707 

P  86-1771 
P  87-0004 
P  87-0571 
P  87-1161 
P  87-1278 
P  87-1300 
P  88-0018 

pae-oesi 


Identtty/Generic  Name 


Q  l>oprop»<Mw»»<)IM1.1-*wthytpropyO  derivative. 
Q  *KTfane  <  n  ■■tyteyclohwylHi  i8io»i(termiie.—. 

Q  2-Alu»yptMny»««l(yl  pyiMdbM. 

Q  5<vAlcy(-2-<4-4vaftog(yph«nyl)-1.3-pynnMna. _ 

Q  5^vAfcyt.2-<4.«v«»(OKyphenyO-1 .3-pyriniMne. 

G  FunrOonafaed  Myfene.dvt>  pdymer. 

Q  Afonalic  dtanilne. «... ..«..„ —«««««.«*...» 

G  Aliyd  raaln  aoMtoa 

Q  Banzoaiazole  darlvUKw ,         „ 

G  CyckMtanyt  aubMiiulad  a«(«wna.  IZZZZIZ 

G  Polyeelar  raain. „ 

G  AoyMa  aaytonilrila  copoiymar 

Q  Baraoata  aalar  of  C-20  alcoM 

Q  Organopolyaioaana  contaMng  hydhgan  groupa. .. 
Hmartc  acid:  auNuhc  add. 


Oaiaol 

CofDmencenent 


Odobar  18. 1990. 
March  15, 1990. 
October  4,1900. 
Odobar  4, 1900. 
October  4. 1990 
Apr!  11,  1988. 
Auguat  7, 1989. 
Seplambar  28, 

1990 
Auguat  29, 1968. 
Fobfuary  1. 1088. 
Augual  18. 1990. 
October  4, 1090. 
October  4. 1990. 
October  0. 1900. 
October  4.1900 
Soplafnb«24, 

1900 


Fedeial  Register  /  Vol  56.  No.  26  /  Thursday.  February  7.  1991  /  Notices 


4999 


IV.  449  Chemical  substances  for  which  EPA  has  received  notices  of  commencement  to  manufacture— Continued 


PMN  No. 


Identity/Qanaric  Nam* 


Oatoof 
Commanoomont 


P88-O340 

P  88-0831 
P  88-1480 
P  88-1583 
P  88-1602 
P  88-2097 
P  88-2281 
P89-0003 

P80-0006 

P  88-0007 
P  88-0072 
P  89-0073 
P  80-0077 
P  89-0160 
P  60-0192 
P89-0204 
P  89-0205 
P89-0268 

P89-O430 
P  88-0431 
P  80^)432 
P89-0433 
P  88-0434 
P89-043S 
P  80-0437 
P  80-0438 
P  88-0510 
P89-0583 

P  80-0685 
P  88-0745 
P60-082S 
P  89-0879 
P  89-0882 
P88-0e85 
P  80-1073 

P  88-1074 

P  90-0048 

P9O-0O48 

P  90-0060 
P  90-0060 
P  00-0070 
P  90-0073 
P  00-0078 
P9O-0080 
P  90-0081 
P  90-0115 
P  90-0171 
P  90-0191 

POO-0292 
P  90-0381 

P  90-0412 
P  90-0422 

P  90-0454 
P  90-0459 

P  90-0470 
P  90-0514 
P90-0S49 
P  90-0675 
P  90-0642 

P  90-0668 

P  90-0684 

P  90-0708 
P  90-0718 
P  00-0720 


Q  Styrenated  acrylate  methaoytate. . 

Phand,  4.4'-(9H-fluofen-9-y1idene)bi8- 

G  2,5-Omarcapto-l.3,4-thiadiazole  reaction  product. 
G  Lxxig  oH  alkyd  resir^:  baaad  on  mixed,  fatty  actda.  .~. 

G  Acrylic  copoiymers  emulsion „„ 

6  Aliphatic  aromatic  polyalcohol  ether  amine... 


G  Polymer  of  an  aromatic  diisocyanate,  aliphatic  diola,  a  dtapoaida  tni  an  alpbalic  dtomlna. . 
2-(2-(2-Hydroxyettioxy)ethoxy)«ttiylamine. . 

G  Substituted  ketazine „„.. 

G  Substituted  phenone 

G  Acid  neutralized  amine  modified  epoxy  resin... 

G  Urethane  acrylate „ 

G  Polyester  acrylate. 

G  Caftwxytic  acid,  metal  salt 

Aluminum  chloride  hydroxide  sulfate.. 

G  Aromatic  aliphatic  polyester 

G  Styrene  containing  aoylate  polyirter.. 
G  Alkyl  amine 


G  Blocked  aromatic  isocyanate 

G  Blocked  aromatic  isocyanate ___»_— 

G  Blocked  aromatic  isocyanate 

G  Bk)cked  aromatic  isocyanate 

G  Bk>cked  aromatK  isocyanate. 

G  Stocked  aromatic  isocyanate 

G  Stocked  aromatic  iaocyanate 

G  Polymeltiylene  polyphenyl  isocyanate. ... 
G  Potyamtoo  potyurea. . 


G  Reaction  product  of  sodium  metabisuifite  with  polymer  of  polyaikyiene  glycol:  alkyldiol;  and  iwoiwcyclic  dtoartiOKyllc  add.  dWk)rt 


Triethylerte  glycol  and  ammonia _ 

G  Fatty  acids,  0-16  substituted  dimers.  polymera  with  aMcyl  dtocid,1.2-a8wnadton*w,  Itpipamfna  eOianoand  polyalhardtomine... 

G  AHcytoenzerte ~„ 

G  Organoeilicone  copolymer. 


G  Partially  hydrolyzed  alkyl  sUicata-polyol-siiiarw  polymer. . 

G  Modified  organo  sitoxane „ 

GDiureaa. „ 


GOiursaa.. 


Random  copolymer  of  1,3-butadiene  with  2-propenenllrlto  alpha-N-{2-<1-piperazyl)-alhyO  4-cyano-4-melhyl)ulyramid»«maga-2.2- 

danelhylethane-nitrile.. 
Random  copolymer  of  1.3-butadiene  with  2-propeneniMe  alph*-N(2-<1-pipacazyl)elhy<)4-cyan>-4-«nalhyt>utyamid»<imaga-2-melh- 

ytoutyronilrile.. 

Homopolymer  of  1,3-butadiene  with  alpha-<4-cyano-4-malhyt)u(ync  •cl<9«megfr-2.2-dknelhyMharteniHe. 

G  Acrylate  acrylte  polymer 

G  Modified  alkyl  acrylate  polymer ^ 

G  Aromatk:  Isocyarate-tMsed  urethane  prepolymer 

G  Phenolate  sodum  salt 

G  Adduct  of  styrene/ allyl  ateohoi . 

G  Thiadiazole  derivative 


G  Hatogen-substitutad  hexahydro  pentaalkyi  substitutad-indena.. 

G  Alkenyl-substituted  heterocycUc  benzoic  ackl 

G  Emulsion  pentapolymer -. 


G  Trisocyanurate  prepolymer. . 
Q  Pdyaromatk:  resin. 


Q  Epoxy  resin 

G  Polyamkle  resin.. 


Q  Organopolysiloxane 

G  Reactkxi  product  of:  tofa  glycerine  phthalK  anfiydride,  ttanzoic  acid  phenoic  reein,  pdyfiiwtoc  alcohol. 


G  Roain,  polymer  with  substituted  phenols,  formatoehyda,  penlaerylMtol  and  rrwial  hydrooade... 

G  Substituted  ntekel  dithiene. _ 

G  Benzoato  ester _ 

G  Groups  and  hydroxy-terminated  polyiaocyanale. ~~~ 

G  Halogen  substitution-modified  methacrylate  polymer. . — _ 

GPolyacrylato 

G  Sells  of  acryfic-aromatk:  polymers - - 


G  Oiafcyl  phoaphonate,  polymers  with  alkyl  alkanolamine,  bontm - 

Q  Aoyfic  copolymers  and  salts  thereof:  styrerte/acrylic  copdymers  and  aatta  Ihereot. 
G  Acryfic  copolymers  and  salts  thereof  styrene/acrylic  copolymefa  and  aalla  tttareof. 


21, 

1980. 
Augual  27, 1080. 
January  4, 1900. 
October  11, 1000. 
14, 1989. 
31,  1900. 
October  19, 1900 
September  19, 

1900 
October  8  1909. 
October  4, 1989. 
October  15, 1900 
Augual  18, 1990. 
October  IS,  1900. 
March  22. 1080. 
March  20, 1080. 
October  15. 1090. 
Miy  1, 1080. 

1900. 
October  18. 1980. 
October  18. 1089. 
October  18. 1988. 
October  18. 1888. 
October  18. 1080. 
October  18. 1080. 
October  18  1089 
June  1, 1989. 
May  22,  1990. 
May  29,  1990 

August  28. 1980. 
October  22, 1990 
October  18, 1800. 
October  18, 1000. 
October  0, 1980. 
October  4, 1000. 
December  27, 
1080. 

27. 


1969 

October  11, 1090. 

October  11, 1900. 

October  11,  lOOa 
October  11, 1000. 
October  11, 1090. 
May  7. 1090. 
October  11. 1000. 
October  11, 1000. 
October  11, 1000. 
March  17. 1900. 
October  16, 1900. 
Septan<>er27, 

1000. 
Augual  30. 1990. 
SaptoiTtarO 

1900. 
June  13,  1090 
September  30, 

1900. 
October  4,  1900. 
Saptennber24, 

1900. 
May  10, 1090. 
October  1,  1900. 
October  7,  1990. 
Auguat  16.  1990. 
September  27, 

1900 
September  13. 

1000. 
Septembers. 

1000. 
October  0,  lOOa 
October  ia  1080. 
October  11, 1090. 


BEST  COPY  AVAILABLE 


5000 
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IV.  449  CHEMICAI.  substances  ro«  WHICH  EPA  HAS  RECEIVED  NOTICES  OF  COMMENCEMENT  TO  MANUFACTURE— Continued 


PMN  No. 


90-0721 

90-0722 

90-0723 

90-0724 

90-0725 

90-0726 

90-0727 

90-0720 

90-0729 

90-0731 

90-0732 

90-0733 

90-0734 

90-0735 

90-0736 

9(M)737 

90-0736 

90-0730 

90-0740 

90-0741 

90-0742 

90-0743 

90-0744 

90-0745 

90-0746 

90-0747 

90-0746 

90-0749 

90-0751 

90-0752 

90-0753 

90-0754 

90-0756 

90-0756 

90-0757 

90-0756 

90-0756 

90-0700 

90-0761 

90-0762 

90-0763 

90^)764 

90-0768 

90-0766 

90-0767 

90-0766 

90-0766 

90-0771 

90-0772 

90-0773 

9O-0774 

90-0775 

90-0778 

90-0777 

90-0776 

90-0779 

90-0760 

90-0791 

90-0762 

90-0784 

90-0786 

90-0786 

90-0787 

90-0786 

90-0786 

90-0791 

90-0792 

90-0794 

90-0796 

90-0796 

90-0661 

90-0062 

90-0663 

90-0664 

90-0666 

90-0066 

90-0667 


kl0nllty/Q#n4ric  Nvtw 


G  Acfyfc  copolynMrt  and 
Q  Acrylc  oopotynwra  and 
Q  Acvyfc  OQpolyfTMfa  and 
0  Aoyttc  oopolynw  and 
Q  Aoyfc  oopotymara  and 
Q  Aorylc  oopoiytnare  and 
Q  Acrylc  ocpoiyniara  and 
Q  Aoyic  copoiynMra  and 
Q  Aoyfc  oopoiynMn  and 
Q  Aoylc  ccpolynMfa  and 
Q  Aoryfc  oopoiyman  and 
0  Aoyic  copoiymara  and 
Q  Aoylc  oopotyman  and 
Q  Aoylc  oopolyman  and 
0  Ac^flc  CQpolyfiiara  and 
Q  Aoylc  oopdymara  and 
Q  Aoylc  copolyifiafB  and 
u  Aoyv  oopoymafa  and 
Q  Aoylc  copdyfnan  and 
u  noyv  copoiyfMfa  and 
Q  Aoylc  oopolynara  and 
Q  Aoylc  oopoiynian  and 
Q  Aoylc  oopolyniara  and 
Q  Aoylc  oopoiymafa  and 
G  Aoylc  copolyiiian  and 
G  Aoylc  oopc^mara  and 
Q  Aoylc  copdyiiiara  and 
G  Aoylc  oopolymara  and 
a  Aoyac  oopoiynwra  and 
G  Aoylc  oopoiymafa  and 
u  MoyK  oopoynan  ano 
G  Aoylc  oopotynMia  and 
G  Aoylc  copoiymara  and 
Q  Aoylc  copo^niora  and 
G  Aoylc  copoiymara  and 
G  Aoylc  oopolymara  and 
u  MoyK  copoiymara  ano 
G  Aoylc  oopolymara  and 
Q  Acrjflc  copoiymara  and 
G  Aoylc  oopdymara  and 
G  Aoylc  oopolymara  and 
G  Aoylc  oopolymara  and 
G  Aoylc  oopdymara  and 
G  Aoylc  oopolymara  and 
G  Aoylc  oopolymara  and 
G  Aoylc  oopolymara  and 
G  Aoylc  oopolymara  and 
G  Aoylc  oopdymara  and 
G  Aoylc  oopolymara  and 
G  Aoylc  oopolymara  and 
0  Aon^lc  oopdymara  and 
Q  Aoylc  oopolymara  and 
Q  Acrylc  oopolymara  and 
Q  Aoylc  oopdymara  and 
G  Acnfic  oopo^mara  and 
G  Aoylc  oopdymara  and 
G  Aoylc  oopolymara  and 
G  Aoylc  oopolymara  and 
G  Aoylc  oopo^imara  and 
G  Acrylc  oopolymara  and 
G  Aoylc  oopolymara  and 
G  Aoylc  oopdymara  and 
G  Acrylc  oopdymoa  and 
6  Aoylc  oopdymara  and 
G  Aoylc  oopdymara  and 
G  AcnAc  oopolymara  and 
G  Aoific  copo^mara  and 
G  Aoylc  oopolymara  and 
G  Acrylc  oopolymara  and 
G  Aoylc  oopdymara  and 
G  Aoylc  copoiymara  and 
G  Acrylc  oopdymara  and  1 
G  Acrylc  oopdymara  and  I 
G  Acrylc  oopo^mora  and  I 
G  AoHflc  oopdymara  and  i 
G  Aoylc  oopdymara  and  I 
G  Aoylc  oopolymara  and  I 


G  Aoylc  oopolymara  and 


aiyrana/aoyVc 
atyrana/aoylc 
alyrana/ acrylc 
atyrana/ aoylc 
atyrana/ acrylc 
atyvana/ aoylc 
atyrana/aoylc 
atyrana/ acrylc 
atyrana/ aoyic 
atyrana/ acrylc 
alyrana/ aoylc 
atyrana/acrylc 
atyrans/aoylc 
atyrana/ aoylc 
atyrana/ acrylc 
atyvw/ acrylc 
alyrana/ aoylc 
atyrana/ aoylc 
atyrana/aoylc 
atyrana/ aoylc 
Kyrana/acryic 
atyrana/acrylc 
atyrana/ acrylc 
atyrana/aoylc 
■tyrana/acrylc 
atyrana/aoylc 
dyrana/ acrylc 
atyrana/aoylc 
dyrana/aoylc 
atyrana/aoylc 
atyrana/aoylc 
atyrana/aoylc 
atyrana/ acrylc 

^.»M«»  f«  I  III  ill 

nyrvna/ acryic 
atyrarta/aoylc 
•tyrana/acrylc 
atyrana/aorylc 
atyrana/aoylc 
atyrana/aoylc 
atyrana/aoylc 
atyrana/aoylc 
atyrana/aoylc 
atyrana/aoylc 
atyrana/aoylc 
Kyrana/aoyvc 
atyrana/aoylc 
dyrana/ aoylc 
atyrana/aoylc 
atyrana/aoylc 
atyrana/ acrylc 
atyrana/aoylc 
atyrana/aoylc 
atyrana/aoylc 
atyrana/aoylc 
atyrana/aoylc 
atyrana/aoylc 
■tyrana/acrylc 
i^rana/ aoylc 
■tyrana/acrylc 
■tyrana/aoylc 
■t)^ana/acfylc 
atyrana/ acrylc 
atyrana/aoylc 
•tyrana/acrylc 
ityrana/ aoylc 
alyrana/aoylc 
•tyrana/aoyflc 
atyrana/aoylc 
atyrana/aoylc 
•tyrana/acrylc 
atyrana/aoylc 
atyrana/aoylc 
atyrana/aoylc 
dyrana/ aoylc 
atyrana/aoylc 
■tyrana/acrylc 
■tyrana/acrylc 
•tyrar^a/ acrylc 
■tyrana/acrylc 


copdyinara 

oopolymara 

oopdymar 

oopolymara 

oopolymara 

oopdymar 


copoiymara 
oopdymara 
oopolymara 
oopolymara 
oopolymara 
oopolymara 
copoiymara 


oopolymara 


oopolymara  and 
oopdymara  and 
oopdymara  and 
oopolymara  and 
oopolymara  and 
oopolymara  Ind 


oopolymara  and 
copoiymara  and 
oopolymara  and 
oopolymara  and 


copoiymara  and 
oopdymara  and 
oopolymara  and 


oopdymara  and 
oopdymara  and 
oopolymara  and 
copoiymara  and 


copdymara  arKi 
oopdymara  and 
oopdymara  and 
copdymara  and 


oopolymara 
copdymara 
copdymara 
copoiymara 
oopolymara 
oopolymara 
copoiymara 
copdymara 
oopolymare 
oopolymara 
copoiymara 
oopolymara 


oopolymara 
oopolymara 
oopolymara 
oopolymara 
oopolymara 


copoiymara 
oopdymara 
oopdyvriara 
oopolymara 
oopolymara 


oopolymara 


oopdymara 
oopolymara 


oopolymara  and 
oopdymara  and 
oopolymara  and 


Dalad 
Commancamant 


OoldMrll, 

OdoiMrll. 

Octobarll. 

Octobarll. 

OctobarlS. 

OctobarlS, 

OclobarlO. 

OctobarlS. 

OfMtmM. 

OctobarlS. 

Octobarll. 

Octobarll 

OctobarlZ. 

OctobarlS. 

OctobarlO. 

OctobarlO. 

OctobarlO. 

Octobarll. 

Octobarll. 

Octobarll. 

Octobarll. 

Octobarll. 

Octobarll. 

OctobarlS. 

OctobarlS. 

OctobarlO. 

OctobarlS, 

OctobarlS. 

OctobarlS. 

Octobarll. 

Oclobarl2. 

OctobarlS. 

OctobarlS, 

OctobarlO, 

OctobarlO, 

OctobarlO. 

Octobarll, 

Octobarll, 

Octobarll, 

Octobarll. 

Octobarll, 

Octobarll, 

OctobarlS, 

OctobarlS. 
OclobarlO. 
OctobarlS, 
October  IS, 
OctobarlS, 
Octobarll, 
OctobarlS, 
OctobarlS. 
Octobarll. 
Octobarll, 
Octobarll. 
OctobarlS. 
October  IS, 
OctobarlO, 
OctobarlS, 
OctobarlS. 
OctobarlS, 
Octobarll, 
OctobarlS, 
Octobarll, 
Octobarll. 
OctobarlS, 
OctobarlS, 
OctobarlS. 
OctobarlS, 
Octobarll, 
OctobarlS, 
OctobarlO, 
OclobarlO, 
OctobarlO, 
OctobarlO, 
Octobarll, 
Octobarll, 
Octobarll, 
Octooarll, 
Octobarll 


1990. 

1900. 

1990. 

1000. 

1900. 

1990. 

1990. 

1900. 

1990. 

1090. 

1090. 

1990. 

1990. 

1990. 

1090. 

1990. 

1990. 

1990 

1990. 

1990. 

1990. 

1990. 

1900. 

1990. 

1990. 

1990. 

1990. 

1090. 

1990. 

1090. 

1990. 

1090. 

1990. 

1990. 

1900. 

1990. 

1990. 

1900. 

1990. 

1990. 
1900. 

1090. 

1900. 

1990. 
1990. 
1900. 
1990. 
1990. 
1990. 
1990. 
1900. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1900 
1990. 
1990. 
199a 
1990. 
1090. 
1990. 
1090. 
1900. 
1990. 
1990. 
1000. 
1090. 
1990. 
1990. 
1090. 
1000. 
1990. 
199a 
1990. 
1000. 
•990. 
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IV.  449  Chemical  substances  for  which  EPA  has  received  notices  of  coiuimencement  to  manufacture— Continued 


PMN  No. 


Idantity/Ganaric  Nama 


Oatad 
Commancement 


P  90-0670 
P  00-0671 
P  00-0872 
P  00-0673 
P  90-0674 
P  90-0675 
P  90-0677 
P  90-0678 
P  90-0670 
P  90-0880 
P  90-0881 
P90^)e82 
P80-0883 
P  00-0884 
P  00-0885 

poo-oese 

P  90-0867 
P  90-0888 

poo-oeoo 

P  90-0691 
P90-0e82 
P  90-0937 
P  90-0936 
P  90-0930 
P90-0940 
P  90-0041 
P90-0042 
P90-0043 
P  90-0044 
P  90-0046 
P  00-0947 
P  90-0048 
P  90-0060 
P  90-0051 
P90^)952 
P  900053 
P90-0954 
P  90-0065 
P90-0966 
P9(M>067 
P90-0958 
PgO-0969 
P90-0060 
P  00-0961 
P90-0962 
P90-0e63 
P  90-0964 
P  90-0966 
P  90-0967 
P  90-0968 
P  90-0069 
P  90-0970 
P  90-0971 
P  90-0072 
P  90-0073 
P  00-0074 
P  90-0975 
P  90-0976 
P  00-0978 
P  90-0979 
P  90-0960 
P  90-0961 
P  90-0962 
P  90-0083 
POO-0964 
P9O-09e6 
P90-0086 
P  90-0087 
P  90-0980 
P  00-0901 
P  90-0002 
P90-0093 
P  90-0904 
P90-0906 
P9O-0096 
P  90-0907 
P9O0996 
P9O-0909 
P  90-1001 


Q  Acrylk:  copolymers  and  salts  thereof:  (tyrene/acrylc  oopdymara  and 
Q  Acrylic  copotymers  and  satts  ttiereof:  styrerte/acrylc  copo^mera  arvt 
G  Acrylic  copotyrriers  arxj  salts  thereof:  atyrena/acrylc  oopohimara  and 
G  Acrylc  copolymers  arxj  salts  thereof:  styrana/acrylc  oopolymara  and 
G  Acrylic  copdymors  arid  satts  thereof:  atyrene/actylc  oopolymara  and 
G  Acrylic  copoiymara  and  satts  thereof:  styrane/aciylo  oopdymara  and 
G  Acrylic' copo^fmert  and  salts  tt>ereof:  styrane/acrylic  oopolymwa  and 
G  Acrylic  copdymara  and  salts  therecrf:  styrana/acrylc  oopolymara  and 
G  Acrylic  copolymare  and  salts  tt>ereof:  atyrana/acryiic  copoiymara  and 
G  Acrylic  copolymers  and  satts  thereof:  styrene/acryflc  copoiymara  and 
G  Acrylic  copolymers  and  salts  thereof:  styrana/acrylc  copolyrrwra  and 
G  Acrylic  copolymare  and  satts  thereof:  aiyrene/aoylc  oopolymare  and 
G  Acrylc  copolymere  and  satts  thereof:  styrene/acrylc  oopo^imare  and 
G  Acrylic  copolymere  and  salts  thereof:  styrana/acrylc  copo^imara  and 
G  Acrylic  copolymere  and  salts  thereof:  styrarfa/acrylc  copohnwra  and 
G  Acrylc  copolymere  and  salts  thereof:  styrerM/acryic  copo^imara  and 
Q  AoyBc  copolymare  aiKl  satts  thereof:  ctyrBna/acrylc  copo^imara  and 
G  Acrylc  copolymare  and  salts  thereof,  styrana/acrylc  copoiymara  and 
G  Acrylic  copdymara  and  salts  thereof:  (tyrana/acrylc  copoiymara  and 
G  Aorylc  oopolymare  and  salts  thereof:  styrana/acrylc  oopohmara  and 
G  Acrylic  copolymere  btkI  salts  thereof:  atyrene/acrylc  oopolymara  and 
G  Acrylic  copolymere  and  satts  thereof:  styrana/acrylc  oopolymara  and 
G  Acrylic  copolymere  and  salts  ttiereof:  styrena/acrylc  oopo^imara  and 
G  Acrylic  copolymere  and  salts  thereof:  Styrane/aoylc  copolymare  and 
G  Acrylic  copolymere  and  salts  tharaof:  styrana/acrylc  oopolymare  and 
G  Acrylic  copolymere  and  satts  thereof:  styrene/acrylc  copoiymara  and 
G  Acrylc  copolymere  and  satts  thereof,  styrana/acrylc  oopolymara  and 
G  Acrylic  copolymere  and  salts  ttiereof:  styrene/acrylc  copdymara  and 
G  Acrylc  copolymere  and  satts  thereof:  styrene/acrylc  oopo^mara  tnO 
G  Acrylic  copolymere  and  salts  thereof:  atyrana/aoylc  copo^mara  and 
G  Acrylc  copolymere  and  salts  thereof:  styrana/acrylc  copo^rmara  and 
Q  Aoylc  copo^rmere  and  salts  thereof:  styrena/acrylc  copo^mwre  and 
Q  Acrylc  copolymere  and  salts  thereof:  styrene/acrylc  copoiymara  and 
G  Acrylic  copolymere  and  salts  thereof:  styrene/acrylc  copolymare  and 

G  Water  dtopersitjie  potyurethane 

G  Acrylic  copolymere  and  satts  thereof:  styrene/acrylc  copolymare  and 
G  Acrylic  copolymere  and  satts  thereof,  styrene/acrylc  oopolymare  and 
G  Acrylic  copolymers  and  salts  thereof  (tyrene/acrylc  copoiymara  and 
G  Acrylic  copolymere  and  salts  thereof:  styrene/acrylc  copoiymara  and 
G  Acrylic  copolymere  and  salts  thereof  styrene/acrylc  oopdymara  and 
G  Acrylc  copdymara  and  salts  ttiereof  styrane/ acrylc  oopolymara  and 
G  Acrylc  oopotymere  and  salts  ttiereof.  styrana/acrylc  copoiymara  and 
Q  Acrylc  copolymere  and  salts  thereof:  styrana/acrylc  copoiymara  and 
G  Acrylic  copolymere  and  salts  thereof  (tyrene/acrylc  copoiymara  and 
G  Acrylic  copolymere  and  salts  thereof  atyrene/acrylc  oopo^mara  and 
G  Acrylc  copolymers  and  salts  thereof  styrene/acrylc  oopo^mare  and 
G  Acrylic  copolymere  and  salts  thereof  (tyrene/acrylc  capolymars  ami 
G  Acryiic  copolymere  arid  satts  ttiereof  styrene/acrylc  copoiymara  and 
G  Acrylic  copolymere  and  salts  thereof  styrene/ocrytic  copoiymara  and 
G  Acrylic  co(X)lymere  and  salts  ttiereof  styrene/acrytic  copoiymara  and 
G  Acrylic  copolymere  and  satts  ttiereof  atyrana/ acrylc  copolymare  and 
G  Acrylic  copolymere  and  satts  thereof  styrene/aoyic  oopolymare  and 
G  Acrylc  copolymere  and  satts  ttiereof  styrene/acrylic  copoiymara  and 
G  Acrylic  copolymere  and  salts  thereof  styrene/acrylc  copdymars  and 
G  Acrylc  copolymere  and  salts  thereof  (tyrene/acrylc  oopolymara  and 
G  Acrylc  copo^rmere  and  salts  thereof:  styrene/acrytic  copolymere  and 
G  Acrylic  copolymere  and  salta  thereof:  (tyrene/acrylc  copoiymara  and 
G  Acrylic  copolymere  and  salts  thereof  styrana/acryOc  copoiymara  and 
G  Aoryrlc  copolymere  and  aalts  thereof  atyrana/aoylc  copdymara  and 
G  Acrylc  copdymera  and  salts  thereof  styrene/acrylc  copoiymara  and 
G  Aoylc  oopdymara  and  aalts  tharaof  atyrane/acrylic  copoiymara  and 
G  Aoylo  copolymere  and  aalK  tharaof  atyrana/aoylc  oopdymara  and 
G  Aoylc  oopdymara  and  aalts  tharaof  s^ane/aoylc  copoiymara  and 
G  Acrylc  copolymere  and  salts  theneof  atyrana/aoylc  oopolymara  and 
G  Aoylc  copo^mare  and  aalts  ttiereof  a^rena/aciylc  copoiymara  and 
G  Acrylc  copdymara  and  aalts  ttiereof  (tyrana/acrylc  copoiymara  and 
G  Acrylc  copo^rmere  and  salts  ttiereof  s^rana/acrylc  oopolymara  and 
G  Acrylc  copdymara  and  aalts  ttiarad:  (tyrana/acrylc  copdymara  ar«l 
6  Aoylc  oopdymara  and  aalts  thereof  atyrana/aoylc  oopdymara  and 
G  AcryMc  oopdymara  and  aalts  ttiereof  atyrana/aorylc  copoiymara  and 
G  Acrylc  copoiymara  and  salts  ttiereof  atyrana/aoylc  oopdymara  and 
G  Aoylc  oopolymara  and  salts  Itwraofc  atyrana/aoylc  copo^mara  and 
G  Aoyic  oopolymara  and  aalts  ttiaraofc  atyrana/acrylc  copdJMwra  and 
G  Acrylc  oopolymara  and  salts  tliaraof  atyrana/aoylc  copdymara  and 
G  Aoyic  oopolymara  and  aalts  thereof  atyrana/aoylc  copdymara  ai«d 
G  Aoylc  copdymara  and  salts  ttiaraof  atyrana/ao)Mc  copo^wiara  and 
G  Aoyic  oopdymara  and  aalts  tharaof  a^rana/aoylc  copoiymara  and 
G  Aoyic  oopolymara  and  aatta  tharaof  atyrana/aoylc  oopolymara  and 
G  Aoylc  oopolymare  and  aalts  tharaof  atyrene/acrylc  copo^wrara  and 


iffiarad. 


tharad. 


salts  thared. 


aalls  thared. 
■alts  ttiared. 
(alls  Ihered. 


sans  mereor. . 
salts  Ihered.  I 
salts  thared.. 


therad. . 
■alls  thared. . 


aalts  Itiared. 
adts  Itiared. 
aalta  thared. 
aalt(  tharad. 


(alia  thared. 
salts  tharad. 
salta  thared. 


Octobern. 
October  15. 
October  15. 
October  10. 
October  15, 
OctobarlS. 
October  15. 
Octobern. 
OctobarlS. 
October  15, 
Octobern, 
Octobarll. 
Octobarll, 
OctobarlS, 
OctobarlS, 
OctobarlO 
October  15, 
October  15. 
OctobarlS, 
Octobarll, 
OctobarlS, 
Octobarll, 
Odobwll, 
Octobarll, 
OctobarlS, 
OctobarlS, 
OctobarlO, 
OctobarlS. 
OctobarlS, 
OctobarlS, 
Octobarll, 
OctobarlS, 
OctobarlO 
OctobarlO 
OctobarlO 
October  10 
Octobarll, 
October  11, 
October  11. 
October  11, 
Octobarll, 
Octobwil, 
OctobarlS. 
OctobarlS. 
October  ia 
OctobarlS. 
OctobarlS. 
OctobarlS. 
Octobern, 
October  12. 
October  1^ 
OctobarlS, 
OctobarlS, 
OctobarlO, 
OctobarlO, 
OctobarlO, 
October  ia 
OctobarlO. 
Octobarll. 
October  11. 
Octobv  It, 
October  11. 
October  1Z 
October  15, 
October  15. 
Octobw  10 
October  15, 
October  15, 
October  15. 
October  12, 
October  15. 
October  15, 
OctobarlS, 
OctobarlO 
OctobarlO 
October  10 
OctobarlO 
OctobarlO 
Octobarll, 


1990. 
1990. 
1990. 
1990. 
1990. 
1900. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990 
1990. 
199a 
1990. 
1990. 
1990 
1990. 
1990. 
199a 
1990 
1990. 
1990 
1900. 
1990. 
1900 
1990. 
1990. 
1990. 
1990 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1990. 
1090. 
1990. 
1990 
1990. 
1090. 
1990. 
1990. 
1990. 
1990. 
1990. 
1900. 
1990. 
1990 
1900. 
1990. 
1960. 
1900. 
1990. 
1990. 
1990. 
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IV.  449  Chemical  sobstanccs  tor  which  EPA  has  receiveo  notices  Of  commencement  to  manufacture— Continued 


WpN  No. 


P  90-1002 
P  00-1003 
P  90-1004 
P  90-1006 
P  90-1006 
P  90-1007 
P  90-1000 
P  90-1000 
P  90-1010 
P  90-1012 
P  90-1013 
P  90-1014 
P  90-1015 
P  00-1016 
P  90-1017 
P  90-1018 
P  90-1019 
P  90-1020 
P  00-1021 
P  90-1022 
P  90-1023 
P  90-1024 
P  90-1025 
P  90-1026 
P  90-1027 
P  90-1028 
P  00-1029 
P  90-1030 
P  90-1031 
P  90-1032 
P  90-1033 
P90-103S 
P  90-1036 
P  90-1037 
P  90-1038 
P  90-1039 
'  90-1040 
'  90-1041 
90-1042 
'  90-1043 
'  90-1044 
'  90-1045 
P  90-1046 
P  90-1047 
P  90-1046 
P  90-1048 
P  90-1050 
P  90-1051 
P9O-10S2 
P  00-1053 
P  90-1064 
P  90-1055 
P  90-1056 
P  90-1066 
P  90-1060 
P  90-1061 
P  90-1062 
P  90-1063 
P  90-1094 
P  90-1065 
P  90-1067 
P  00-1066 
P  80-1068 
P  80-1070 
P  80-1071 
P  80-1072 
P  80-1073 
P  90-1074 
P  90-1075 
P  90-1076 
P  90-1077 
P  90-1078 
P  80-1078 
P  80-1061 
P  80-1062 
P  80-1083 
P  80-1084 
P  80-1086 
P  90-1066 


ktwHtty/QwMrlc  Nwiw 


P 
P 
P 
P 
P 
P 


Q  Acrylc  oopotymars  and 
Q  Acryic  oopolynMn  and 
Q  Acrylc  oopolynwra  and 
Q  ACTV<te  capo^wwar «  and 
3  Acryfc  oopolymare  and 
0  Aoryfc  oopotymara  and 
Q  Aoyfc  oopolymara  and 
Q  Agyte  oopotymata  and 
Q  Aoryic  copolymare  and 
Q  Acrylc  eopotymars  and 
Q  Acrylc  oopoiyinan  and 
Q  AcryCc  oopo^mara  and 
Q  Acryttc  oopotymara  and 
G  AoyVc  copoiymara  and 
Q  Aoyic  oopoiyniara  and 
Q  Acryfc  copo^pwari  and 
Q  Acryfc  oopotymara  and 
6  Acrylc  copo^imara  and 
Q  Acrylc  oopolymara  and 
G  Acrylc  oopotymara  Md 
Q  Acrylc  oopolyfnara  and 
G  Acrylc  oopotymara  and 
G  Acrylc  oopolymara  and 
G  Aoryic  copdymara  and 
G  Acr^  oopolymara  and 
G  Acrylc  oopolymara  and 
G  Acrylc  oopolymara  and 
G  Aoryic  copo^imara  and 
Q  Acrylc  oopolymara  and 
0  Acrylc  oopolymara  and 
G  Acrylc  oopolymore  and 
Q  Acrylc  copdymara  and 
G  Acrylc  oopolymara  and 
G  Acrylc  oopolymara  and 
G  Acrylc  oopolymara  and 
G  Acrylc  oopolymara  and 
G  Acrylc  oopolymara  and 
G  Acrylc  oopolymara  and 
G  Acrylc  oopolymara  and 
G  Acrylc  oopolymara  and 
G  Acrylc  oopolymora  and 
G  Aoryic  oopolymara  and  I 
G  Acrylc  copolymare  and 
G  Aoryic  oopoiymar*  vid 
G  Aoryic  copolymare  and 
G  Acrylc  copolymare  and 
Q  Acrylc  copolymare  and 
G  Acrylc  oopolymara  and 
G  Acrylc  copolymare  and 
G  Acrylc  copolymore  and 
Q  Acrylc  copolymare  and 
G  Acrylc  copolymare  Md 
G  Acrylc  copolymare  and 
G  Acrylc  copolymare  and 
G  Acrylc  oopolymara  and 
Q  Acrylc  copolymare  and 

G  Acrylc  copolymare  and 

G  Aoryic  copolymare  and  adia 
Q  Acrylc  copolymare  and  laNa 
G  Acrylc  copolymare  and  aaHa 
G  Acrylc  copolymare  and  aaHa 
Q  Acrylc  copolymare  and  adia 
Q  Acrylc  copolymare  and  iMa 
G  Acrylc  copolymare  and  nlia 
G  Acrylc  oopolymara  and  aaWa 
G  Acrylc  copolymare  and  aaHa 
G  Acrylc  copolymare  and  adia 
G  Acrylc  oopolymara  and  MMi 
Q  Acrylc  copolymare  and  aaRa 
G  Acrylc  oopo^nwre  and  HMa 
G  Acrylc  copolymare  and  aalla 
G  Aoryic  oopdymare  and  aaRa 
G  Acrylc  oopdymare  and  aalta 
G  Acrylc  copolymare  and  adta 
G  Acrylc  oopdymare  and  aaNa 
G  Acrylc  oopdymare  and  1^ 
Q  Acrylc  oopdymare  and  idia 
O  Acrylc  oopdymare  and  aaNa 
G  Acrylc  oopd)fmore  and  aalta 


•tyrana/acrylc  oopdymare  and 
Myrarta/acrylc  copolymare  and 
atyrana/acrylc  copdifmare  and 
alyrano/acrylc  copolymare  and 
dyrana/acrylc  oopdymare  and 
■tyrona/acrylc  oopdymare  and 
alyrana/acrylo  oopo^mare  and 
Mtrana/acrylc  oopdymare  and 
aiyrana/acrylc  copolymare  and 
■tyrena/acrylc  oopdymare  and 
dyrana/acrylc  copo^imare  wid 
•tyrana/acrylc  oopdymare  and 
aiyrana/acrylc  oopdymare  and 
Myrana/acrylc  copo^mare  and 
aiyrana/acrylc  copdymara  and 
atyrana/acrylc  oopolymara  and 
atyrarw/acrydo  copdymara  and 
•tyrana/acrylc  oopo^mara  and 
atyrana/acrylc  oopo^tnara  and 
atyrana/acrylc  copolymare  and 
atyrana/acrylc  oopdymare  and 
atyrana/acrylc  oopdymare  w)d 
aiyrana/acrylc  oopdymare  and 
aiyrana/acrylc  copolymare  and 
atyrana/acrylc  oopdymare  and 
atyrana/acrylc  oopdymare  and 
atyrana/acrylc  oopo^mare  and 
atyrana/acrylc  copdymare  and 
atyrana/acrylc  oopdymare  and 
ityrana/acrylc  oopdymare  and 
atyrana/acrylc  oopo^imare  and 
atyrana/acrylc  oopolymara  and 
atyrana/acrylc  copdymara  and 
aiyrana/acrylc  copdymara  Md 
atyrana/acrylc  oopolymara  and 
atyrana/acrylc  oopolymara  «id 
atyrana/acrylc  copdymara  and 
atyrana/acrylc  copdymara  and 
atyrana/acrylc  copdymara  and 
atyrana/acrylc  copdymare  and 
aiyrana/acrylc  oopolymara  and 
atyrana/acrylc  copdymara  and 
atyrana/acrylc  copdymara  «id 
dyrana/acrylc  copdymara  and 
aiyrana/acrylc  oopdymare  Md 
atyrana/acrylc  copdymara  «id 
atyrana/acrylc  copo^mara  «id 
atyrana/acrylc  copo^mara  and 
atyrana/acrylc  copdymara  and 
atyrana/acrylc  oopdymare  and 
atyrana/acrylc  copolymare  wid 
atyrana/acrylc  oopdymare  and 
atyrana/acrylc  copo^mare  and 
atyrana/acrylc  copdymara  and 
atyrana/acrylc  oopdymare  and 
atyrana/acrylc  oopo^imare  and 
aiyrana/acrylc  oopdymare  arvl 
atyrana/acrylc  copolymare  and 
atyrana/acrylc  copolymare  and 
atyrana/acrylc  copdymara  and 
atyrana/acrylc  oopdymare  and 
atytana/acrylc  copdymare  and 
aiyrana/acrylc  oopdymare  and 
aiyrana/acrylc  oopdymare  and 
atyrana/acrylc  copolymare  Mid 
atyrana/acrylc  copdymara  mi 
aiyrana/acnftc  oopdymare  and 
atyrana/acrylc  copdymara  and 
aiyrana/acrylc  copdymara  Md 
atyrana/acrylc  oopdymare  w)d 
atyrana/acrylc  oopdymare  Md 
aiyrana/acrylc  copolymare  and 
atyrana/acrylc  oopdymare  wid 
atyrana/acrylc  copolymare  Md 
atyrana/acrylc  oopdymare  and 
atyrana/acrylc  copdymara  and 
atyrana/acrylc  copdymara  Mid 
atyrana/acrylc  oopdymare  Mid 
atyrena/acrylc  copdymare  «id 


aatta 
aalta 
aalta 


tharad. 
Iharad. 


aalta  ttwrad. 


Itwrad. 

therad. 

aalta  Iharad. 


aaRatttarad. 


Datad 
Commancamant 


Octobar 
Oclobar 
Octobar 
Oclobar 
Oclobar 
Oclobar 
Oclobar 
Odobar 
Octobar 
Octobar 
Oclobar 
Oclobar 
Oclobar 
Oclobar 
Oclobar 

Oclobar 

Oclobar 

Oclobar 

Octobar 

Oclobar 

Oclobar 

Oclobar 

Oclobar 

Octobar 

October 

Octobar 

Octobar 

Oclobar 

Octobar 

Oclobar 

Oclobar 

Octobar 

October 

October 

October 

October 

Oclobar 

Oclot)ar 

Octobar 

October 

October 

Oclobar 

Octobar 

Octobar 

Octobar 

Octobar 

October 

Octobar 

Octobar 

Octobar 

Octobar 

Oclobar 

October 

October 

Octobar 

Oclobar 

October 

October 

Oclobar 

Oclobar 

Octobar 

Octobar 

October 

October 

October 

October 

October 

October 

October 

October 

October 

October 

October 

Oclobar 

October 

October 

October 

October 


11. 

11. 

H. 

12. 

15. 

15. 

10. 

15, 

15. 

15. 

11. 

12. 

15. 

15. 

15. 

10. 

10, 

10. 

10. 

10. 

11. 

11. 

11. 

11. 

11. 

12. 

15, 

15, 

10, 

15, 

15, 

15, 

11. 

15, 

12. 

15. 

15, 

10. 

10, 

10. 

10. 

10, 

11. 

11, 

11, 

11. 

11. 

12. 

15. 

15. 

10. 

15. 

15. 

15, 

1^ 

15, 

15, 

15, 

10, 

ia 

10. 
10, 

11. 
11. 
11. 
11. 
11. 

12. 
15, 
15, 
10, 
15, 
15, 
15. 
11. 
12. 
15. 
15. 
'5, 


1990 

1990. 

1990. 

1990. 

1990. 

1090. 

1900. 

1990. 

1990. 

1990. 

1990. 

1990. 

1090. 

1990. 

1990. 

1090. 

1990. 

1980. 

1990. 

1990. 

1990. 

1990. 

1900. 

1990. 

1990. 

1900. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1090. 

1990. 

1990. 

1990. 

1990. 

1900. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1090. 

1990. 

1990. 

1990. 

1090. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1990. 

1900. 

1980. 

1990 

1990. 

1990. 

1990. 
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IV.  449  Chemical  substances  for  which  EPA  has  received  notices  of  commencement  to  manufacture— Continued 


PMN  No< 


Menttty/Qanartc  Nwne 


id 
Commanoamanl 


P 
P 
P 
P 
P 


P 
P 
P 
P 
P 
P 
P 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


P  90-1133 
P  90-1134 
P  90-1135 
90-1136 
90-1137 
'  90-1138 
90-1139 
90-1140 
P  90-1141 
P  90-1142 
90-1143 
90-1144 
90-1145 
90-1146 
90-1147 
90-1148 
90-1150 
P  90-1151 
P  90-1152 
90-1153 
00-1154 
00-1155 
90-1180 
90-1181 
90-1182 
90-1183 
'  90-1184 
90-1185 
90-1186 
'  90-1187 
P  90-1188 
P  90-1189 
P  90-1192 
P  90-1197 
P  90-1196 
P  90-1277 

P  90-1312 

P  90-1324 
P  90-1330 

P  90-1365 


P  90-1378 

P  90-1381 
P  90-1385 

P  90-1389 
P  90-1396 
P  90-1397 
P  90-1396 

P  90-1401 
P  90-1420 

P  90-1427 

P  90-1434 

P  90-1486 
P  90-1468 
P  90-1471 

P  90-1480 
P  90-1502 
P  90-1505 
P  90-1506 
P  90-1507 

P  90-1549 
P  90-1550 
P  90-1553 
P  90-1554 
P  90-1567 
P  90-1562 
P  90-1561 


G  Aoryic  oopdymare  and  aaHa  tharad:  atyrana/acrylc 
G  Acrylc  copolymare  and  aatta  tharaol:  atyrana/acrylic 
G  Aoryic  copdymara  and  aaHa  Iharaof:  atyrana/acrylc 
G  Aciylc  oopdymare  and  aatta  tharad:  aiyrana/acrylc 
Q  Acrylc  copdymare  and  aatta  ttwrad:  aiyrana/acrylc 
G  Acrylc  oopdymare  and  aatta  thereof:  aiyrana/acrylc 
G  Acrylc  copo^Tnare  and  aatta  Iharaof:  aiyrana/acrylc 
Q  Acrylc  oopdymare  and  aatta  tharaol:  aiyrana/acrylc 
G  Acrylc  copolymare  and  aatta  thereof:  aiyrana/acrylc 
Q  Acrylc  copdymare  and  aatta  thereof:  aiyrana/acrylc 
Q  Acrylc  copdymare  and  aatta  thereof:  aiyrane/aciylc 
G  Acrylc  copdymare  and  aatta  ttiaraof:  aiyrana/acrylc 
G  Acrylc  copdymare  and  aatta  Iharaof:  aiyrana/acrylc 
Q  Acrylc  oopdymare  and  aatta  thereof:  atyrana/acrylc 
G  Acrylc  copdymare  and  aatta  Iharaof:  siyrana/aorylc 
G  Acrylc  oopdymare  and  aatta  Iharad:  aiyrana/acrylc 
G  Acrylc  oopdymare  and  aatta  Ittaraol:  a^rana/acrylc 
G  Acrylc  oopdymare  and  aatta  thereof:  aiyrana/acrylc 
G  Acrylc  oopdymare  and  aatta  thereof:  aiyrana/acrylc 
G  Acrylc  oopolymore  and  aatta  thereof:  aiyrana/acrylc 
G  Acrylc  oopdymare  and  aatta  thereof:  aiyrana/aciylc 
G  Acrylc  copolymare  and  attta  thereof:  atyrana/acrylc 
Q  Aoryic  copdifmare  and  aatta  thereof:  atyrana/acrylc 
G  Acrylc  copdymare  and  aatta  thereof:  atyrene/aoylc 
Q  Acrylc  copdymare  and  aatta  thereof:  atyrana/acrylc 
G  Acrylc  oopohnnare  and  aatta  Iharad:  atyrana/acrylc 
G  Acrylc  copolymare  and  aatta  thereof:  atyrana/acrylc 
G  Acrylc  oopdymare  and  aatta  thereof:  atyrane/acrylc 
G  Acrylc  oopo^rmere  and  aatta  thereof:  atyrana/acrylc 
G  Acrylc  copolymare  and  aatta  thereof:  atyrene/acrylc 
Q  Acrylc  copdymere  and  aatta  thereof:  atyrana/acrylc 
G  Acrylc  copdymare  and  aatta  thereof:  a^irena/acrylc 
Q  Acrylc  copolymare  and  aatta  thereof:  atyrana/acrylc 
G  Acrylc  oopdymare  and  aatta  thereof:  atyrana/acrylc 
G  Acrylc  copdymara  and  aatta  thereof:  atyrana/acrylc 
G  Diaubetttutad  aMphatic-termlnatad  aWcona. . 


copdymere  and  aatta  Ihared. 
copdymere  and  aatta  tharad. 
copolymare  and  aatta  tttered. 
copdymere  and  aatta  tharad. 


copdymere  and  aalta  therad. 
copdymere  and  aalla  tharad. 
oopdymare  and  aalla  tharad. 
oopolymara  and  aalta  tharad. 
copdymere  and  aalta  tharad. 
oopdymare  and  aalta  tharad. 
copdymere  and  aalta  tharad. 


oopdymare  and  i 
oopdymare  and  aalta  tharad. 
oopdymeri  and  aalta  tharad. 
copdymere  and  aatta  ihared. 
copolymere  and  aalta  tharad. 


oopdymare  and  aatta  tharad. 
copolymare  and  aatta  ttiarad. 
copolymere  and  aatta  tharad. 
oopolymara  and  aatta  Ihared. 
copolymere  arxl  aatta  tharad. 
copo^tnere  and  aatta  Iharad. 
copolymere  and  aatta  tttered. 
copolymere  and  aatta  Iharad. 
copolymere  and  aatta  tharad. 
copolymare  and  aalta  Ihared. 
copolymere  and  aalta  Ihared. 
copdymere  artd  aalta  tharad. 
oopdymare  andi 
copolymer  arwl  i 
copolymere  and  aalta  ttiered. 
copdymere  and  aalta  tharod. 
oopdymare  and  aatta  ttiarad. 


GRoain  eater. 


G  Urdhana  modMad  tal  dl  laity  add  altyd. . 

G  Black  pdyiner  d  alkana  dtedd  wHh  akana  dtaminaa.  pdyaubalttutad  cydoakwwa  and 


dtola.. 


Polymer  of:  trimelattc  anhydride,  dMhylene  glyool.  pMhalc  anhydride,  dhndhytol  propionic  add,  ia»phttialc  add,  dbnettiyl  amino 
attianel,  dbnattiytol  cydohexana,  dMhand  amina.  morphdina,  ammonia,  mattiyl  amino  propand,  panlaaryttwttd.  tttmattiyld 
propane,  male  add.. 

G  Zagler  catalyat  pracuraor. ; 


G  Pdynudaar  pdyhydroxy  phanoL .. 
G  SubaWutad  ottiylane  copolymer.... 

G  Aromatic  pdylmide.  .„ _ 

G  StryanO'^crylala-mattiacrylato  copolymer. 
G  DMcytMnme  hydrohdUe. . 


2K2,44)la<1.1-dknettiylpropyl)phano«y)-N^4-(4,S^ahydrc>«<>xo^l-pyiroldk)yl)-1H^yrazol^  mondiy- 

drochlorida.. 
Q  Pdydher  baniamlde. 


G  Subetttuted  metamina  pdymar.. 


G  Hydroxy  functionat  acrylc  pdymar.. 

G  Hydroxy  fundtond  acrylc  rada 

G  Aquaoua  pdyurdhana  dtaperaion. . 


G  DiakyI  aubatttutad  hatarocydc  aromatic  compound. 

Fatly  adda.  C14-1B.  C16-22  unaaluratad,  aatare  wHh  2-octyl-l-dodecand.~ 


O  Parfluorodtoiqr  pdymar. ^ ■  , ,,  

G  Metatead  adtopttonyl  azo  oaqr  phenyl  azo  banzoala,  aodhan  aatt._ 
G  Mdaliad  dtaittophenyl  azo  (aubettulad)  nephthdane:  ttlazlne.  ~ 


G  Copper  phttwiocyanine  adionyl  adto  derlvativa,  aodhm  aatt. 
0  Pyrndto  add  dhana  dlyl  bia  adto  phanylane  chkxo  triazlna  adi  pMnyl  azo  aubatttuted  adto  phenylene  azo  bia 
adto  phenyl,  aodhjm  aalt.. 

G  Satt  d  an  acylalad  pdyamina. 

G  Satt  d  an  acylatad  pdyamina. „ 

Q  wenzothlopherwne  dertvattva 

Q  SubalitiAed  baraenedfonamida. ..» —  ,         , 


G  Subatttuled  akyi  adtonic  add  dariwattva.. 

G  StyranaM  hydotcy  lunctiond  acrylc. 

G  AkoqMad  aromatic  amine. . 


October  ia  1880. 
October  10. 1880. 
October  10. 1880. 
October  10, 1980. 
Octobar  10. 1880. 
October  11. 1990. 
October  11. 1880 
October  11. 1880. 
October  11. 1880. 
October  11. 1880. 
October  12. 1880. 
October  15, 1890. 
October  15, 1880. 
October  10. 1880. 
October  is,  1880. 
Octobar  IS.  1880. 
October  15,  1890. 
October  11, 1890. 
Octobar  12. 1900. 
Octobar  15, 1890. 
Octobar  IS.  1890. 
Octobar  15, 1990. 
Octobar  10. 1990. 
October  10. 1990. 
October  10, 1990. 
October  10, 1900. 
October  11, 1990. 
October  11. 1900. 
Oclobar  11. 1980. 
Octobar  11. 1880. 
Oclobar  11. 1880. 
Oclobar  12, 1890. 
October  10, 1880. 
October  11, 1990. 
October  12. 1990. 
Septomber  4, 

1900. 
September  18, 

1880 
Augudll.  1980. 
September  14, 

lOOa 
Auguat  20.  1990. 


September  27, 

1990. 
October  1. 1990. 
September  10, 

1990. 
Augud  27. 1990. 
AugMt31,1990. 
Augud  24. 1990. 
Augud  28, 1990. 

October  22. 1990 
September  4. 

1990. 
Septomber  19. 

1990. 
September  12. 

1990. 
October  13. 1990. 
October  Z  1990. 
oepvemoer  zd, 

1990. 
October  12, 1990. 
October  10, 1990. 
October  10, 1990. 
October  10, 1990. 
October  10, 1990. 

October  4, 1900. 
October  4, 1980. 
October  4. 1980. 
October  22.  1880. 
October  3. 1080. 
October  1,  1880. 
October  23. 1990. 


I 
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IV.  449  OCMICM.  SUBSTANCES  fOR  WHICH  EPA  HAS  RECEIVED  NOTICES  Of  COMMENCEMENT  TO  MANUfACTURE— Continued 


PMN  Mo. 


pw-i6a» 

PW-19M 
^•0-1621 

Y  W-0072 
VW-0144 

Va»4157 

Y  m-wn 

Y  89-0179 

va»-oi8i 
Ya»-oia2 

Y  w-oin 

Y  W-01M 

Y  W-01M 

Y  w-oias 

Y  W-01S7 
YW-0180 
Yl»4)190 
YW-0191 

Y  99^93 

Y  99-0194 

Y  99-0196 

Y  99-0196 

Y  99-0197 

Y  99-0196 

Y  99-0199 
Y99-02Q2 
Yie-0203 
Y9»^»04 
Y99-0206 

Y  99-0207 
Y99-aa09 
Y99-0209 

Y  99-0210 

Y  99-0212 

Y  09-0213 

Y  90-0042 
Y90-0043 
Y90-004S 
Y90-004e 

Y  90-0047 
Y9O-004e 
Y90-0060 

Y  90-0051 
Y90-0066 

Y90-006e 

Y90-0096 
Y90-0067 

Y9b-ooes 

Y90-0009 

Y  90-0070 

Y  90-0072 
Y90-0079 

Y  90-0075 

Y  90-0070 

Y  00-0061 

Y  00-0082 
Y90-00e3 

Y  90-0182 

Y  90-0192 
Y90-0205 
Y90-0220 

Y90-O221 

Y90-0222 

Y90-02S3 

Y90-0203 

Y  90-0281 


ktoniNy/Qwwrie  Nww 


S  PMyocMkyl  _ 

Q  HyttcaqMid  hmcttonal  ■tyrwM,  aoydM  «)d 
OFanyacU 


O  CMn  rmwtntait  akyd  iwia. 

0  Mg  dMid  polypropyfna 
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O  AquMia  aoyfc  oapolynMr  and  aquaoui  acrylc  oopolynNr  I 
Q  AquKM  acryfc  oopotyiMT  and  aquMW  acryMc  oopotyNMr  I 

O  AqiMOui  acrytic  cepolynwr  and  MiMOut  acryic  oopotymv  I 

O  AquMua  AcryiK  copotymar  and  aquaoua  acrylc  ocpolywai  aMB„ 
G  Aquaoue  acryiK  copotymar  and  aquKwa  aoylc  capalyiMr  a•Ha.. 
0  Aquaoua  acryfc  copotymar  and  aquaoua  Kiylc  oopolymar  I 
Q  Aquaoua  Miylc  oopcXymar  and  aquaoua  aoylc  oopolyniar  I 
a  Aqkwoua  aoylc  oopotymar  and  avMOua  acrylc  oopolyMar  I 
O  Aquaoua  acryfc  oopoiymar  and  aquaoua  acryfc  I 
0  Aoryle  copolywaf  and  aalli  tftaraot. 
Q  Aoylc  copotywar  and  aaila  iharaoL. 
Q  Aoylc  oopoiymar  and  aaRa  ViaraoL. 
Q  Aofy8c  oopolyinar  and  j 
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Q  Aoytc  oapo^mar  and  I 
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a  Aoylc  copolywai  and  laRa  tttaraot.. 
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Q  Acrylc  npotymar  and  I 
Q  Aoylc  oopolynMr  and  I 

Q  Aoryle  oopo^mar  and  I 

G  Aquaoua  acrylc  oopotymar  and  Ra  l 

G  Aquaoua  aoylc  oopdymar  and  Ma  aaRa. . 
G  Aquaoua  acnfic  oopolymar  Old  Ka  I 
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G  Slacanaa  and  tfoonoa.  matfiyl  aMcyl. 
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Oclobar  11, 1990. 
Odobar  5. 1990 
Octotar  16, 1990. 
May  15. 1989. 
Saplambar  6, 

1990. 
Auguat6.l99a 
Octobar  12, 1900. 
OdotMr  12. 1000. 
Octobar  10. 1090. 
Octobar  10. 1090. 
Oclobar  10, 1990. 
Octobar  11. 1990. 
Octobar  10, 199a 
Octobar  11. 1990. 
Oclobar  11. 199a 
Oclobar  10. 1900. 
Octobar  12, 1990. 
Octobar  12. 1900. 
Octobar  ia  1990. 
Octobar  10  1990. 
Octobar  10. 1990. 
Oclobar  11. 1990. 
Octobar  10. 1990. 
Octobar  11. 1990. 
Oclobar  11.  1990. 
Oclobar  12. 1990. 
Octobar  1^  1990. 
Octobar  15. 1990. 
Octobar  10. 1990. 
Oclobar  10. 1990. 
Oclobar  10. 1990. 
Octobar  ia  1990. 
Octobar  11. 1990 
Oclobar  11. 1990. 
Octobar  11. 1990. 
Octobar  12. 1990. 
Octobar  12. 1990.- 
Oclobar  10. 1990. 
Oclobar  10. 1990. 
Oclobar  ia  1990. 
Octobar  11. 199a 
Octobar  11. 1990. 
Octobar  10.  1990. 
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1990. 
Octobar  12.  I99a 
Octobar  ia  199a 
Octobar  10. 1990. 
Oclobar  ia  199a 
October  11, 1990 
Octobar  11. 1990 
Oclobar  15. 1990. 
Octobar  15. 1990. 
Octobar  ia  199a 
Octobar  11, 199a 
Octobar  11. 1990 
Octobar  10, 1900 
Oclobar  1^  1990 
April  25,  1990. 
Maya  1990. 
Octobar  15, 1990 
Saptambar  17, 

1990. 
Saptan«Mrl7. 

1990. 
Saplamb«17. 

1990. 
Saplambar  12, 

1990. 
S6pt8nib6r  18, 

1990. 
Saplambar  20. 

1990. 
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V.  19  Prenuuiufacture  notices  for  which  the 
period  hat  been  nupended. 

PMN  No. 

P  0(M)S04    P  00-1454    P  90-1464  P  90-1787 

P  90-1797    P  90-1809    P  90-1818  P  90-1821 

P  90-1830    P  90-1839    P  90-1840  P  90-1844 

P  90-1845    P  90-1848    P  90-1862  P  90-1864 
P  90-1877  P  90-1893  P  91-0077 

[FR  Doc.  91-2968  Filed  2-6-91;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Inf onnation  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  31, 1991. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Street,  NW..  Washington.  DC 
20036.  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission,  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt,  OfHce  of  Management  and 
Budget,  room  3235  NEOB,  Washington, 
DC  20503,  (202)  39&-4814. 

OMB  Number  3060-0108. 

Title:  Emergency  Broadcast  System 
(EBS)  Activation  Report. 

Form  Number  FCC  Form  201. 

Action:  Extension. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  500 
responses,  084  hours  average  burden  per 
response,  42  hours  total  annual  burden. 

Needs  and  Uses:  The  FCC  Form  201 
was  developed  as  part  of  the  EBS 
planning  program.  The  program  is  a 
three  agency  agreement  between  the 
FCC,  the  NOAA  NaUonal  Weather 
Service,  and  the  Federal  Emergency 
Management  Agency  (FEMA).  The  form 
allows  the  three  agencies  to  assess  the 
success  of  the  program  and  pinpoint  the 
areas  of  the  country  that  need  further 
assistance  in  developing  their  local  EBS. 

Federal  Coimnunications  Conunission. 

Dmuu  R.  Searcy, 

Secretary. 

[FR  Doc  91-2927  Filed  2-«-ei;  8:45  amj 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEIIIA-t91-0R] 

Indtana;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AOENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Indiana  (FEMA-891-DR),  dated  January 
5. 1991,  and  related  determinations. 
dated:  January  29, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washignton,  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Indiana,  dated  January  5, 
1991,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  5, 1991: 

The  counties  of  Grant,  Jeffersoa  Martin. 
Steuben.  Sullivan,  and  Vanderburgh  for 
Public  Assistance  (previously  designated  for 
Individual  Assistance);  and 

The  counties  of  Benton,  Jennings,  LaPorte, 
Perry,  and  Wells  for  Individual  Assistance 
and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Grant  C  Peterson, 

Associate  Director,  State  and  Local  Programa 
and  Support,  Federal  Emergency 
Management  Agency. 
[FR  Doc.  91-2945  Filed  2-6-91;  6:45  am] 
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Indiana;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

[FEMA-891-DR] 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Indiana  (FEMA-891-DR),  dated  January 
5, 1991,  and  related  determinations. 
dated:  January  31. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott.  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Indiana,  dated  January  5, 


1991.  is  hereby  amended  to  include  the 
following  areas  among  those  areas 

determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  5, 1991: 

Madison  County  for  Public  Assistance 
(previously  designated  for  Individual 
Assistance). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Grant  C.  Petenoo. 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  91-2946  Filed  2-6-91;  6:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Agreement(s)  nied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW.,  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears,  the  requirements  for  comments 
are  found  in  S  572.603  of  title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  commtmicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  22A-2O041b-W2. 

Title:  Georgia  Ports  Authority/ 
Jugolinija  Terminal  Agreement. 

Parties:  Georgia  Ports  Authority, 
Jugolinija. 

Synopsis:  The  Agreement  amends  the 
schedule  of  rates  for  certain  terminal 
services  provided  under  the  basic 
agreement. 

By  Order  of  The  Federal  Maritime 
Commission. 

Dated:  February  1, 1991. 
Joseph  C  Polking. 
Secretary. 

[FR  Doc.  91-2870  Filed  2-6-01:  8:45  amj 
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rTwivdian  Of  um 
impoiNminy  to 
Burrwl  Ftor  OMth  or 
ln|ury  to  PasMngort  or  OHmt  Paraom 
on  Voyagoo;  laauaneo  of  Cortiflcato 
(CawMity) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.c.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 
California  Cruise  Lines,  Inc..  SeaEscape 

Cruises  Limited  and  Stena  Cruise  Line 

AB,  7676  Hazard  Center  Drive.  5th 

Floor.  San  Diego,  CA  92108. 

Vessel-  Pride  of  San  Diego 

Dated:  February  1. 1991. 
foMpli  C  PoDdng. 
Secretary 
[FR  Doc  91-2872  Filed  2-6-61;  8:45  am) 


Ocaon  Fralght  Forwarder  UcanM 
AppNcanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  10  of  the 
Shipping  Act  of  1984  (46  U.S.C  app.  1718 
and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a'  license  are  requested  to 
contact  the  Office  of  Freight  Forwarder 
and  Passenger  Vessel  Operations, 
Federal  Maritime  Commission, 
Washington.  DC  20573. 
Expedite.  Incorporated.  16542  Air  Center 

Blvd..  Houston.  TX  77032.  Officers: 

Richard  S.  Barfield.  President/ 

Director.  Mark  L  Barfield.  Vice 

President,  Christopher  Stephen 

Westell.  Vice  President.  David  H. 

Barfield.  Secretary 
La  Favorita  Moving  &  Shipping.  161  W. 

Cecil  B.  Moore  Ave^  Philadelphia.  PA 

19122.  Eliezer  Garcia.  Sole  Proprietor 
Kosmo  International.  Inc.,  2050  Center 

Ave.,  suite  3ia  Fort  Lee.  NJ  07024. 

Officers:  Moo  W.  Park,  President, 

Samuel  Hong.  Secretary.  Sam  K.  Ma, 

Director 
Seabridge  International,  4710  Meise 

Drive.  Baltimore,  MD  21206.  Ronald  J. 

Albi.  Sole  Proprietor 
Mondial  Forwanling.  Inc..  2361  S.W. 

17th  Terrace.  Miami,  FL  33145. 

Officers:  Joaquin  A.  Armengol. 

President/Director/Stockholder.  Jose 


M.  Armengol.  Vice  President/ 
Secretary 

Cortex  Customhouse  Brokerage 
Company.  4950  West  Dickman  Rd., 
Battle  Creek.  MI  49015.  Officers: 
Harold  ].  Henderson.  President.  David 
P.  Taylor.  Vice  President/Secretary, 
Margaret  B.  Henderson.  Director. 
Mary  Ann  Crete.  Director 

Rose  International  Inc.  dba  Rose 
Maritime  Container-Line.  80  River 
Street.  Hoboken,  NJ  0703a  Officers: 
Martin  F.  Koenig.  Ftesident.  Sascha 
Eske,  Vice  President 
Dated:  FebTuarjr  1.  igeL 
By  the  Federal  Maritime  Commission. 

loacph  C  PoOdng, 

Secretary. 

[FR  Doc.  91-2871  FUed  2-0-01;  8:45  araj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  Diaaaao  Control 

Hoapttai  infection  Control  Practtcea 
Adviaory  Conmmea;  Eatablahmant 

action:  Notice  of  establishment — 
Hospital  Infection  Control  Practices 
Advisory  Conunittee. 

Pursuant  to  Federal  Advisory 
Committee  Act  5  U.S.C  Appendix  2.  the 
Centers  for  Disease  Control  (CDC) 
announces  the  establishment  by  the 
Secretary  of  Health  and  Human 
Services,  on  January  19. 1991.  of  the 
following  Federal  advisory  committee: 

DESIONATION:  Hospital  Infection  Control 
Practices  Advisory  Committee. 

PUNPOSE:  This  committee  will  provide 
advice  and  gxiidance  to  the  Director, 
CDC  and  the  Director.  Center  for 
Infectious  Diseases,  regarding  the 
practice  of  hospital  infection  control  and 
strategies  for  surveillance,  prevention, 
and  control  of  nosocomial  infections  in 
U.S.  hospitals. 

Authority  for  this  committee  will 
expire  January  19. 1993.  unless  the 
Secretary  of  Health  and  Human 
Service*,  with  the  concurrence  of  the 
Committee  Management  Secretariat, 
General  Services  Administration, 
formally  determines  that  continuance  is 
in  the  public  interest 

Dated:  February  1, 1991. 
EKia  Hilyer, 

Associate  Director  for  Policy  Coordination. 

Centers  for  Disease  Control. 

[FR  Doc  91-2892  Filed  2-6-91;  8:45  am] 


National  Cholaatarol  Rafaranca 
Method  Laboratory  Natworlc'a 
Program  for  Ctiolaaterol  Taating; 
Meetings 

The  following  meeting  will  be 
convened  by  the  Center  for 
Environmental  Health  and  Injury 
Control  (CEHIC)  of  the  Centers  for 
Disease  Control  (CDC)  and  will  be  open 
to  the  public  for  observation, 
participation,  and  comment  limited  only 
by  the  space  available. 

NAMC  Current  status  of  the  National   . 
Cholesterol  Reference  Method 
Laboratory  Network's  program  for 
standardizing  compact  analysis  system* 
for  cholesterol  testing. 

TIME  AND  date:  8:30  a  jn.-4:30  p  jn., 
Monday,  February  11. 1991. 

PLACE:  Terrace  Garden  Inn,  3405  Lenox 
Road.  NE.,  Atlanta.  Georgia  30326. 

MATTERS  TO  BE  DISCUSSED:  The  meeting 
will  provide  a  forum  for  the  National 
Cholesterol  Reference  Method 
Laboratory  Network  Directors, 
manufacturers,  and  professional 
organizations,  and  government  agencies 
to  discuss  specific  issues  concerning 
standardization  of  compact  analysis 
systems  used  in  the  measurement  of 
blood  cholesterol 

Presentations  and  discussions  during 
the  meeting  will  focus  on  (a)  the 
National  Cholesterol  Education 
Program's  criteria  for  adequate 
performance  of  cholesterol  testing 
systems,  (b)  capillary  versus  venous 
blood  sample  difference,  (c)  specific 
aspects  of  cholesterol  testing  which 
need  to  be  improved,  and  (d)  the 
appropriate  mechanisms  for  the 
standardization  of  cholesterol  testing. 
CONTACT  PERSON  FOR  FURTHER 
iNPOnMATKHC  Gary  L  Myers,  Ph.D., 
Chief.  Clinical  Chemistry 
Standardization  Activity  (F25],  Division 
of  Environmental  Health  Laboratory 
Sciences,  CEHIC  CDC  1600  Clifton 
Road.  NE.  Atlanta.  Georgia  30333, 
telephone  404/468-4126  or  FTS  236-412& 

Dated:  February  1. 1991. 
Bvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc  91-2893  Filed  2-6-«l:  8:45  am] 
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Immunliation  Practlcaa  Adviaory 
Committee;  Meeting 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
Committee  meeting: 


gadawl  RaiMer  /  Vol  SO.  Wo.  26  (  Tliarsday,  FeJbraary  7,  VOn  f  Nodcea 


iMorae:  iamiiiintion  ftactioes 
Advisocy  Coendttea 

Time  andD^e:  BrSt  ajn.— 6:30  p  ja^ 
February  m.  ItH;  B  ajiL— 1  p.m^ 
Feianiaiy  27.  IWL 

Place:  Auditorium  A.  Buildiqg  2.  CDC 
1600  Clifton  Road,  NE.,  Atlanta,  Geoigia 
30333. 

Status:  Open  to  Ihe  public,  limited 
only  by  the  space  available. 

Purpose:  The  Conunittee  is  obafged 
with  advising  the  Director,  CDC.  on  the 
appropriate  uses  of  immunizing  egertts. 

MattBrs  to  be  Dacusseti  The 
Committee  will  discuss  draft 
recommendations  for  statements  on 
DTP.  smallpox,  iirfkensa  end  liepetitir, 
measles;  rubella;  polio;  Haemophilus 
influenzae  type  b;  and  will  consider 
other  matters  of  relevance  among  the 
Comeuttee's  ob)ectivefl.  Agenda  items 
are  subject  to  change  as  ftriorities 
dictate. 

Contact  Person  for  More  Information: 
CSieryl  Goants.  Staff  Speoi^st.  CDC  {1- 
B46).  1600  Clifton  Road.  NE.,  Mailstop 
Aaa,  Allenla,  Georgia  30333.  teie^ane 
«M/a3»-^aSl<v  FTS  23»-^8Sl. 

Dated:  February  1, 1981. 

ElvioUiljwc 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 

[FR  Doc  91-2890  Filed  2-6^91;  B-;45  am] 
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Injury  AoMog  a  Coltert  «l  electrical 
Line  Mechanics;  Meeting 

The  National  Institate  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
meeting. 

Mme:  ln)(Hy /^Rong  a  Caltort  of 
Electrical  i-ina  Mechanics. 

Time  and  Dale:  1  pjn. — 4  p.m..  Mardi 
6, 1991. 

Place:  Appalachian  Laboratory  for 
Occupational  Safety  and  Health,  room 
203.  NI05H,  GDC  9M  Chestnut  Jtidge 
Road,  Moijentown,  West  Viipnia 
26505-2888. 

Status:  Open  to  me  puMic  limited 
only  vjf  fbe  spaue  aYauaoie. 

lvtpose»  To  Te^^ew  ine  project 
eiRiueo,  u))THy  Among  e  Oonort  of 
Electrical  Line  Mediainoa."  Viewpoints 
and  euggeetless  Fieiu  induetry, 
orgaaiBed  labor,  ecedema,  fHiia 
govemneeft  egendee,  end  <Aie  fnAlic  are 
invited. 

Cmtau:tFeamforAiUaioiKJ 
Information:  Kimberly  P.  Gcoves, 
Seceetary,  Dinatea  itf  Safely  Keeearch, 
NIOSH,  CDC  Mir 


Dated:  Febmiy  1.  laaL 
Elvinn^ac 

Associate  Director  for  Paiky  CoordmHian, 
Ceeters  for  Disease  CoahvL 
[FR  Doc  «l-«8n  nied  »-•-««:  «.'45  am] 
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Food  and  Drag  AdmiRWtFallon 
IDocket  Na  »UI-00t7J 

Drug  Cjowt  Adqpbi*  (DoxapIn  MLIO 
Capatdas 

AOENor:  Food  and  Dn«  Adniinis&ation. 

HHS. 

ACTION:  Notice. 

SUMMARK  The  Food  asd  Omg 
Admiaistralian  (FDA|  a  aimnnnrang 
that  Fisons  Ccap.  kas  fSed  an 
appiicatioo  leqnestiDg  spprovsi  for  the 
export  of  the  kuman  drqg  Adapin* 
(doxepin  HC1|  Capesles  ts  Canada. 
A0OREBSBB:  Kelevant  mfonnetion  on 
this  application  may  be  directed  to  the 
Dockets  Management  Brandi  (HFA- 
305),  Food  and  Dreg  Administration,  rm. 
4-^62,  S600  Rshers  Lane,  RodcviBe,  MD 
20857.  and  to  the  contact  person 
identified  below.  Any  ftttnre  inqniries 
concermng  ^e  export  of  faoman  drugs 
under  the  Drag  E)q>ort  Amendments  Act 
of  1986  shoold  also  be  directed  to  die 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  R.  Fazzari.  Division  of  Dn^ 
Labeling  CompliaBoe  (HFD-313).  Center 
for  Drug  SvalualioB  and  Beaeardh,  Food 
and  Dn\g  Adaunietzation,  5600  fibers 
Lane,  RockvUU.  MD  20S57,  301-285- 
8073. 


Virginia 


4574  or  FTS  92»-«S7«. 


tale|dnwa0t/291- 


auPRLEMENTARv  ^troomtivon.  T^  drug 
export  pnoviaiaiis  in  Seetioa  MI2  of  the 
Federal  Food,  I^i«,  end  CosBKtic  Act 
(the  act)  {21  U^C  362)  provide  tH^t 
FDA  may  approve  applicetkns  for  the 
export  of  drugs  that  ane  not  cumnlly 
appnowed  in  the  UnAed  St^es.  Sedtion 
M^bUS)^  of  die  act  vets  fortk  tim 
teqdrementi  that  maet  be  met  in  an 
appficalifln  far  appnvai.  Section 
8B29)i3MC)  4tf  die  act  nqBiea  tlmt  Ike 
tigmcy  review  the  amdii  h  Isi  ii  i  wHhsn  30 
days  of  ito  filing  In  detennae  adielhei 
the  requirements  of  eectSoafQa(b)(3KB^ 
have  faeea  satisSed.  Sectton  •aa(b|U)(  A) 
of  the  act  nqidiea  dMt  the  agency 
publish  a  aotice  in  the  fadiial  aoftsto 
witfnn  10  days  of  tlie  filiag  of  an 
application  for  export  ta  iacilitate  piMic 
participation  ia  da  review  ef  the 
application.  Te  meet  this  leqnirement 
the  agency  is  pcovidiag  notice  that 
Fisons  Fhannaoenticais,  feflfeeson  Rd., 
Pja  Box  trm,  Reeheeter,  NT  1«6>S,  has 
filed  an  ajiplscatic«ieequeetiagaH>«yval 
for  tiie  expert  of  die  drag  Aid^in* 


(doxepin  HQ)  Ci^silec  lo  Canada. 
This  drag  ia  indicated  for  «ee  as  an 
antidepressant  Tlw  apptecatkai  was 
received  and  filed  in  Ae  Oenter  for  Drug 
Evainaiian  and  fieaearck  na  Oeoember 
17,  ItM.  wUck  s3aM  he  oeeaidend  te 
filing  dale  for  pntpoies  of  the  act 

Inlereeted  persons  nwy  •4dinMt 
relevant  infonaatioB  «a  Ike  appbcetion 
to  the  Oedcets  ManagBoeet  flEBnch 
(address  aha/r^  in  two  oopiei  (except 
that  indnridaab  asey  enfaaail  iia|^ 
copies)  and  ideoltified  srilk  Ike  docket 
number  iooad  in  bDadosts  ia  Ike  keading 
of  this  docDBunl  These  anbmiaekns 
may  be  seen  in  the  Dodcets 
Management  firanck  between  •  am.  and 
4  pjn,  idooday  throng  Fkiday. 

Tke  a^BDcy  encoaca^ei  any  pereoa 
who  safaaits  lekvaiit  infoEautian  on  the 
appkcHtioa  to  do  so  by  Febmary  IS, 
1991  and  to  provide  as  additianal  copy 
of  the  eidwniseioa  direcliy  to  tiie  contact 
person  identified  above,  ts  facilUate 
consider^ian  of  the  iufaiiuUion  during 
the  30-day  neview  period. 

This  notice  is  issued  under  ^  Federal 
Food,  Drug,  and  CnwnKir  Act  (aection 
802  (21  US.C.  382))  and  under  ^dkoiity 
deSegBted  to  the  Comaasssooer  of  Food 
and  Dru«s  (21  CFR  S.10)  and  nedelegated 
to  the  Center  for  Dtiig  EvaloatioB  and 
Research  (21  CFR  5.44). 

Dated:  Janmiy  28. 1991. 
Daniel  L  Midials. 

Directot,  Office  of  Compliaaoe.  Center  Jor 
Dnfg  Evaluation  and  Research. 
[FR  Boa  91-28SS  Filed  2-6-41;  a:4S  an] 


Health  Care  FInandng  Adialolstratifln 

Piltacy  Act  of  1974;  Syslsin  of 
Recofos 

inmrr  niiiiiiii ii  irftliislih  and 

Hiaaaa  Senrioes  9«^  Heaidi  Caie 
Financing  Adaamstcalion  (HCFA). 

ACnOK  Notice  of  proposed  new  routine 
use  for  existing  system  of  records. 


;  One  of  tlw  top  pcionties  of 
HHS  is  to  eesaie  y^  <^akty  and 
effective  ke^di  eve.  HCFA  is  proponng 
to  revise  lbs  aySleni  notioe  for  iIk 
Medicare  Bdl  File  ^alastKs).  System 
No.  09-7D-ae05.  by  adding  a  new  routine 
use  for  teieasB  ef  MetScan  Hospital 
Moitekly  kdomwliea  wWch  is  derived 
from  data  ia  <w  Medicare  Pitwider 
Analysis  aad  Review  (MQIPAR)  FUe, 
and  other  ttea  avEdlabte  to  HCFA.  Tbe 
purpose  of  this  routine  use  is  to  allow 
individuals  keepHols  to  pai^cipate  in 
quality  «f  care  Status  and  ai^vities  by 
asing  dsta  that  Ikey  keve  prevMHisfly 
snpi^nd  to  HCFA.  Ibis  new  routine  use 
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will  allow  releaM  to  individual  hospitals 
of  patient-specific  data  including 
mortality  predictors  which  have  been 
statistically  derived. 
irncTivi  OATis:  The  proposed  new 
routine  use  shall  take  effect  without 
further  notice  March  11. 1991.  unless 
comments  received  on  or  before  that 
date  would  warrant  changes. 
ADOMIHI.  Please  address  comments 
to  Mr.  Richard  A.  DeMea  HCFA  Privacy 
Act  Officer,  Office  of  Budget  and 
Administration.  Health  Care  Financing 
Administration,  room  106,  Security 
Office  Park  Building.  6325  Security 
Boulevard.  Baltimore,  Maryland  21207. 
We  will  make  comments  received 
available  for  inspection  at  this  location. 


(TiON  contact: 
Mrs.  Rose  Ellen  Connerton,  Office  of 
Statistics  and  Data  Management  Bureau 
of  Data  Management  and  Strategy. 
Health  Care  Fmancing  Administration, 
room  3-A-ia  Security  Office  Paric 
Building.  6325  Security  Boulevard. 
Baltimore.  Maryland  21207,  Telephone 
(301)  597-364a 

•UPPilMOITAIIV  WFOWMATIOM.  The 
Medicare  Bill  File  (Statistics),  System 
Na  09-70-0005.  contains  records  on  bills 
for  services  furnished  to  persons 
enrolled  in  part  A  (hospital  insurance) 
and/or  part  B  (supplementary  medical 
insurance)  of  the  Medicare  program.  The 
system  notice  for  this  system  was  most 
recently  published  in  the  Federal 
Register  (54  FR  32462]  on  August  8. 1989. 
Data  in  this  system  are  used  primarily 
for  statistical  and  research  purposes 
related  to  evaluating  the  operation  and 
effectiveness  of  the  Medicare  program. 
A  principal  subfile  in  the  system  is  the 
MEDPAR  FUe. 

The  MEDPAR  File  contains  data  from 
hospital  bills  of  Medicare  beneficiaries 
discharged  from  hospitals  participating 
in  the  Medicare  program,  including  data 
on  beneficiary  demographics,  medical 
diagnosis  and  surgery,  and  utilization  of 
hospital  resources.  HCFA  developed 
Medicare  Hospital  Mortality 
InfonnatioB  as  part  of  the  quality  of  care 
evaluation  process  to  analyze  hospital 
mortality  rates.  Prior  to  the  pubUc 
release  of  the  HCFA  hospital  mortality 
analysis,  each  hospital  is  sent  a  list  of 
its  patients  and  the  associated  variables 
used  by  HCFA  in  the  analysis  of 
hospital  mortality  rates.  Comments/ 
explanations  from  hospitals  are  then 
included  as  part  of  the  public  release 
which  contains  only  summary 
information  overall  by  treatment 
category. 

After  public  release  of  Medicare 
hospital  mortality  information,  we 
beUeve  that  making  patient-specific  data 
on  the  hospital's  own  patients  (including 


mortality  predictors  derived  by  HCFA) 
available  to  the  hospital  will  allow 
hospitals  the  opportunity  of 
participating  in  quality  of  care  studies 
and  objectives.  This  release  is  in 
keeping  with  our  responsibility  to  assure 
that  high  quality  of  care  is  provided  to 
Medicare  beneficiaries.  We  are  adding  a 
routine  use  for  this  purpose. 

HCFA  will  require  that  a  recipient  of 
the  Medicare  Hospital  Mortality 
Information  file  meet  certain  criteria  and 
conditions  before  the  data  are  released. 
HCFA  will  release  patient-identifiable 
data  only  to  the  individual  hospital 
which  provided  the  data.  To  obtain 
these  data,  the  hospital  administrator 
must  make  a  request  in  writing  on 
hospital  letterhead.  There  will  be  a 
standard  charge  for  these  data.  (We 
observe  that  confidentiality 
requirements  applicable  under  State  law 
would  also  apply  to  the  hospital's  use  of 
patient-specific  information.) 

We  are  proposing  that  the  routine  use 
for  release  of  Medicare  Hospital 
Mortality  Information  data  to  the 
provider  becomes  routine  use  number 
(9)  in  the  system  notice  for  the  Medicare 
Bill  File  (Statistics).  System  No.  09-70- 
0005.  It  should  read  as  follows: 

(9)  With  respect  to  the  Medicare 
Hospital  Mortality  Information  file 
derived  from  the  MEDPAR  File,  to 
individual  hospitals  that  have 
previously  supplied  to  HCFA  the 
patient-identifiable  data  included  in  the 
file.  Release  of  these  data  to  the  hospital 
would  include  mortality  predictors 
which  have  been  statistically  derived  by 
HCFA  from  data  provided  by  the 
hospital,  national  data,  and  the 
information  on  previous  hospitalizations 
in  all  hospitals.  Certain  conditions  must 
be  met  before  the  data  are  released: 

(a)  The  data  may  include  information 
only  on  patients  that  the  requesting 
hospital  has  previously  supplied  plus  the 
mortality  predictors; 

(b)  The  hospital  administrator  must 
make  a  specific  request  for  these  data  in 
writing.  'This  request  must  be  on  hospital 
letterhead,  must  associate  the  need  for 
these  data  with  the  hospital's  quality  of 
care  activities,  and  must  idicate  that  the 
hospital  will  continue  to  maintain  the 
confidentiality  of  the  data; 

(c)  A  standard  fee  must  be  paid,  as 
determined  by  HCFA.  for  these  data 
prior  to  their  release  to  the  hospital. 

This  proposed  new  routine  use  for  the 
MEDPAR  File  is  consistent  with  the 
Privacy  Act  5  U.S.C  552a(a)(7).  since, 
as  previously  noted,  it  is  compatible 
with  the  purpose  for  which  the 
information  is  collected.  Because  this 
addition  of  a  routine  use  will  not  change 
the  purposes  for  which  the  information 
is  to  be  used  or  otherwise  significantly 


alter  the  system,  we  are  not  preparing  a 
report  of  altered  system  of  records 
under  5  U.S.C.  552a(r).  We  are 
publishing  the  notice  in  its  entirety 
below  for  the  convenience  of  the  reader. 

Dated:  January  31. 1991. 
GaU  R.  WUensky, 

Administrator,  Health  Care  Financing 
Administration. 

09-70-0005 


Medicare  Bill  file  (Statistics)  HHS. 
HCFA.  BDMS. 

sacumrv  ctASsmcATioN: 
None. 

svsTCM  location: 

HCFA  Data  Center,  Lyon  Building. 
7131  Rutherford  Road.  Baltimore. 
Maryland  21207. 

CATtoomcs  or  moiviouias  covamo  av  the 
svstim: 

Persons  enrolled  in  hospital  insurance 
or  supplementary  medical  benefits  parts 
of  the  Medicare  program. 

CATCoomcs  or  imconot  m  thi  syctim: 

Bill  data,  demographic  data  on  the 
beneficiary;  diagnosis  and  procedural 
codes:  provider  characteristics  and 
identifying  number  (including 
physicians). 

autmomty  km  maintenancc  op  tni 
systim: 

Section  1875  of  the  Social  Security  Act 
(42  U.S.C.  139511). 

miwosi  or  tni  svstim: 

To  study  the  operation  and 
effectiveness  of  the  Medicare  program. 


noutini  uses  or  mconos  maintainco  h« 
TNI  SYmM,  iNcuioMa  CATioowi  or 
usms  AND  THI  ninrosis  or  sucN  uses: 

Disclosure  may  be  made: 

(1)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

(2)  To  the  Bureau  of  Census  for  use  in 
processing  research  and  statistical  data 
directly  related  ot  the  administration  of 
Social  Security  programs. 

(3)  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when: 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 
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[di  The  United  States  or  any  agency 
thereof  Kvtere  HHS  detoonines  thsft  the 
litifstios  ts  Hkelgr  to  tHexA  HHS  or  aay 
of  its  txaipoaants: 

is  fMTty  to  liligation  or  has  an  interest  in 
such  litigation,  and  HHS  determines  tiiat 
ttie  use  of  eiidh  i>ecords  by  liie 
DayaitioeBt  <fi  fustioe.  the  tribunal,  or 
the  other  party  is  relevant  and 
neoessaiy  to  Idie  btigation  and  would 
help  ia  tit  elective  representaticai  of 
Ike  ywerwental  party,  provided, 
however,  that  in  each  case  HHS 
detennaes  tbat  andi  disclosure  is 
compattfak  <wtth  tis  purpose  iar  which 
the  records  were  collected. 

(4)  To  aa  iadrndoal  or  oigamzatkHi 
for  a  veseardi.  evaluation,  or 
epidentolQi^l  project  related  to  the 
prevealaaaaf  (Maease  or  disability,  or 
the  restoratioa  ar  maintenance  of  health 
if  HCFA: 

(aj  Determines  that  the  use  or 
disclosuicdees  not  violate  legal 
limitations  tmder  which  the  record  was 
provided,  tJoBected,  or  oibtained; 

(b)  Determines  that  tite  purpoee  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form, 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished; 

(c)  Requires  the  information  recifNent 
to: 

(1)  Establish  reasonable 
administrative,  tedwical,  and  physical 
safeguards  to  preveat  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  ieatroy  the  iniermatian 
that  allows  the  individual  to  be 
identified  at  the  earliest  tiaie  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  tke  proiect  unless  tbe 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nafatre  lor  retaining  such  information: 
and 

(3)  Makes  no  further  use  or  disclosare 
of  the  reoord  except 

(a)  la  eauergBocy  circufflstances 
affecting  fhe  IwalUi  or  safety  of  any 
individual; 

(b)  For  use  in  another  research 
project  «Bder  Aeae  Mtae  conditions, 
and  with  written  authorisation  of  HCFA: 

(c)  For  disdasure  to  a  properly 
identified  person  tor  the  puipose  of  an 
audit  J«lated  to  the  research  project  if 
informatioB  Ibat  would  enable  reseerch 
subjects  to  be  identified  is  removed  or 


destroyed  attiie'eazbeatappartanity 
consistent  witfi  (fae  purpose  of  the  aodit 
or 

(d)  When  required  by  law. 

(d)  Seomvs  a  writtes  stateaient 
attesfinc  to  the  recipient's 
understanding  smd  wilfingness  io  «bide 
by  these  provisions. 

(5)  To  entities  with  a  legitimate  need 
for  data  for  statistical  analyses  bearing 
oa  Medicare  payment  pi^icies  for 
inpatient  hospital  services,  faifonntion 
disclosed  fat  this  inopose  will  not 
include  a  beneficiary's  healA  insurance 
claisB  nnmbex,  moe.  or  Medicare  status 
oode;  die  beneficiary's  age  will  be 
identified  only  by  age  intervals:  Ibe 
beneficiary's  Rstdeooe  will  be  identified 
only  to  the  exteai  cif  stafing  whether  be 
or 'riie  resides  in  tiae  sasne  Stale  as  the 
provider  the  admtssian  and  dischai^ 
dates  win  be  identified  only  by  catendar 
quartec  and  the  date  of  sucgery  will  be 
identified  only  as  the  nnndier  of  days 
after  admisaicn.  Each  of  lite  MEDPAR 
files — short-stay  hospital  services  file, 
long-term  baspttal  services  file,  skilled 
nursing  facility  services  £k,  and  otber 
provider  services  file-^wiU  be  modified 
in  accoidance  with  the  iracgoing 
provision  for  release.  The  entity  most 
agree: 

(t)  Not  to  try  to  identify  individual 
beneficiaries; 

(b)  Not  to  disclose  raw  data  to  any 
persons  except  oontractars  for  data 
processing  and  storage  {and  it  nast 
agree  to  reqnke  any  such  contractor  not 
to  release  any  data  and  not  to  retain  any 
data  after  perfonaing  the  contract); 

(c)  Not  to  liok  this  iatormatioo  to 
other  beneficiary-specific  records; 

(d)  Not  to  publish  ca  otherwise  . 
disclose  data  in  a  fern  raisii^ 
unacceptable  poesibiliUes  that 
beneficiaries  oo^  be  ideatified:  and 

(e)  To  safeguard  the  confidentiality  of 
the  data  and  to  try  to  prevent 
unauthorized  access  to  it 

(6j  To  a  contractor  Cor  the  pujposeof 
coliatiqg.  analyzing,  aggregating  or 
otherwise  refiaang  -or  processug  reoords 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  untracton  inodental  to  consultation, 
prqgramnuag.  t^ecation.  user 
assistance,  or  avaintenance  for  ADP  or 
telecommunications  systems  containing 
or  supporting  reoords  in  the  aysten. 

(7)  With  reiyect  to  the  QC/MEDPAR 
File,  to  antities  with  a  kgitimate  need 
for  data  for  the  purpose  of  conducting 
research  or  evaluation  >ob  the  qaahty 
and  efflBctiveaesB  of  care  provided  in 
hospitals.  Bsseaech  or  evaiuation  «xkr 
this  routiae  ose  aaiat  feoas  on  the 
in^proveraent  «f  iheaUh  care  or  laeesures 
for  determiBiiv,  validatii^g,  and 


monitariag  the  ffuiity  and  e£fiectii 
of  hospital  son  ia  ancb  aseas  as  a 
to  care,  ootoames  af  cas«.  and 
effectivenen  of  care  oi  iaproving, 
restoDog,  or  maintainiag  ^le 
Sndepeadepoe  and  iancttonrng  of 
Medicare  benefictaEiea.  iirfannatiaB 
discbsed  ander  lids  Toiltiae  use  tnM  be 
limited  to  d»  data  demeats  deauited  in 
Appendix  A. 

The  QC/kiEDPA£  File  may  be 
released  to  an  -entity  if  HC7A 
deteiiuiuea. 

a.  Tkst  the  «se  or  discbsare  xiaes  not 
violate  legal  iisaistkiBs  onder  which  the 
data  were  provided,  collected,  or 
obtained 

b.  That  the  piapose  for  trfaicb  the 
disclosure  is  to  be  node: 

Hi  Caonot  reaaonafaiy  be 
accompiisbed  aalees  the  data  are 
proviited  in  the  ifataiied  form  descrilbed 
in  Appendix  A; 

(2)  Is  reasonririy  likely  to  be 
accompbdied  in  view  of  the  ca^i^bdlities 
of  the  reqnestisgaotity  and  other 
factors;  and 

(3)  Is  of  sufficient  impoitaace  to 
warrant  file  poesMe  effect  on  tbe 
privacy  of  6w  iadividaal  that  the 
disclosise  of  tbe  data  anght  briog. 

c.  ia  order  {or  HCFA  todetermine  that 
the  requireasents  in  section  (b)  are  met 
the  entity  most  submit  and  HCFA  must 
approve:  - 

(1)  A  research  or  evalaation  plan 
specifying  the  ofaqectives  of  the  research 
or  evaluation,  the  manner  in  whiidi  tbe 
data  will  be  used,  ibe  fiaaaciBl  sopport 
for  &e  pian.  md  tbe  date  the  research  or 
evahiatioB  will  he  coopteted. 
Evaluation  plans  designed  to  assist 
specific  providecs  srast  be  sapported  by 
letters  cf  comaiitment  to  the  evaluation 
by  tbe  providecs.  Valnes  or  differences 
in  values  that  would  trigger  provider 
action  must  be  addressed  in  tlie 
evaluation  pian  as  well  as  the  actios  the 
provider  intends  to  take;  and 

(2)  A  oopyofasy  report  by  a  pand  of 
recognized  experts  reviewing  tl»B 
research  or  evaluation  plan  (when  sudi 
review  bas  been  perfonned). 

d.  The  «nti^  aad  its  coatiactors.  if 
any,  must  sign  a  statoraeat 
acknowled^ig  that  section  lK)6(a]  of 
the  Social  Security  Act  which  prohibits 
the  disclosure  of  confidential 
information  and  imposes  crisunal 
penalties,  may  ^Jply-  They  auist  also 
agree  to  the  foUowing: 

(1)  Not  to  iiak  tbe  data  to  other 
beneficiaryopecific  records  aor  to  use 
the  dsfts  to  identi^'  individual 
bene&asriea; 

(2)  Not  to  use  the  data  for  purposes 
that  een  not  related  to  HCFA-appioved 
research  or  evalaatiea  of  tbe  quality  and 
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effectiveness  of  hospital  inpatient  care. 
Prohibited  uses  include  but  are  not 
limited  to:  marketing  (for  example, 
identification  and  targeting  of  under  or 
over-served  health  service  markets 
primarily  for  the  purposes  of  commercial 
benefit),  insurance  (for  example, 
redlining  areas  deemed  to  offer  bad 
health  insurance  or  underwriting  risks), 
and  adverse  selection  (for  example, 
identifying  patients  with  high-ri^ 
diagnoses).  The  data  must  not  be  made 
svailable  by  the  entity  or  its  contractor 
for  an  activity  not  approved  by  HCFA, 
even  if  carried  on  within  the  entity  or  its 
contractor 

(3)  Not  to  disclose  the  data  to  any 
persons  or  organizations  unless  the  data 
are  in  aggregated  form  as  described  in 
paragraph  5.  The  data  may  be  disclosed 
to  a  contractor  for  data  processing  if: 

(a)  The  entify  has  specified  in  the 
research  plan  submitted  to  HCFA  that 
the  contractor  would  receive  the  data 
fot  that  purpose,  or  the  entity  has 
obtained  written  authorization  from 
HCFA  to  make  the  disclosure  to  the 
contractor,  and 

(b)  The  contractor  has  signed  a 
confidentiality  statement  with  HCFA. 

(4)  Not  to  publish  or  otherwise 
disclose  the  data  in  the  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e.,  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  where 
no  data  cells  have  ten  or  fewer 
beneficiaries); 

(5)  To  submit  a  copy  of  its  plans  for 
any  aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication; 

(6)  To  establish  appropriate 
administrative,  tedmical,  procedural 
and  physical  safeguards  to  protect  the 
confidentiality  of  the  data  and  to 
prevent  unauthorized  access  to  it; 

(7)  To  return  all  files  to  HCFA.  and 
destroy  any  copies  that  may  have  been 
made,  at  the  completion  of  the  research 
or  evaluation  plan. 

(8)  To  an  agency  of  a  State 
Government  or  established  by  State 
law,  for  purposes  of  determining, 
evaluating  and/or  assessing  cost, 
effectiveness,  and/or  the  quality  of 
health  care  services  provided  in  the 
State,  if  HCFA: 

(a)  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  diata  were 
provided,  collected,  or  obtained; 

(b)  Establishes  that  the  data  are 
exempt  from  disclosure  under  the  State 
and/or  local  Freedom  of  Information 
Act; 

(c)  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 


(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  individually  identifiable 
form; 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individuals  that 
additional  exposure  of  the  record  might 
bring,  and; 

(3)  There  is  a  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished:  and 

(d)  Requires  the  recipient  to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  request,  unless  the 
recipient  presents  an  adequate 
justification  for  retaining  such 
information; 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except 

(a)  In  emergency  circumstances 
affecting  the  healUi  or  safety  of  any 
individual; 

(b)  For  use  in  another  project  under 
the  same  conditions,  and  with  written 
authorization  of  HCFA; 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  project.  Uf 
information  that  would  enable  project 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit; 
or 

(d)  When  required  by  law;  and 

(4)  Secure  a  written  statement 
attesting  to  the  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions.  The  recipient 
must  agree  to  the  following: 

(a)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  the  evaluation  of 
cost,  quality,  and  effectiveness  of  care; 

(b)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e.,  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  where 
no  data  cells  have  ten  or  fewer 
beneficiaries);  and 

(c)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication. 

(9)  With  respect  to  the  Medicare 
Mortality  Information  file  derived  from 
the  MEDPAR  File  and  other  files 
available  to  HCFA.  to  individual 
hospitals  that  have  previously  supplied 
to  HCFA  the  patient-identifiable  data 


included  in  the  file.  Release  of  these 
data  to  the  hospital  would  include 
mortality  predictors  which  have  been 
statistically  derived  by  HCFA  from  data 
provided  by  the  hospital,  national  data. 
and  the  number  of  previous 
hospitalizations  in  all  hospitals.  Certain 
conditions  must  be  met  before  the  data 
are  released: 

(a)  The  data  may  include  information 
only  on  patients  that  the  requesting 
hospital  has  previously  supplied  plus  the 
mortality  predictors; 

(b)  The  hospital  administrator  must 
make  a  specific  request  for  these  data  in 
writing.  This  request  must  be  on  hospital 
letterhead,  must  associate  the  need  for 
these  data  with  the  hospital's  quality  of 
care  activities,  and  must  indicate  that 
the  hospital  will  continue  to  maintain- 
the  confidentiality  of  the  data; 

(c)  A  standard  fee  must  be  paid,  as 
determined  by  HCFA.  for  these  data 
prior  to  their  release  to  the  hospital. 

PoHcias  and  praeticaa  for  ttortng, 
ratrlavtng,  aeoassing,  retaining,  and 
diapoaing  of  records  In  ttw  systam: 

STmuaE: 

All  records  are  stored  on  magnetic 
media. 

RCTmiVABIUTY: 

All  records  are  indexed  by  health 
insurance  claim  number  and  by  hospital 
provider  number. 

tAFfOUAnos: 

For  computerized  records,  safeguards 
established  in  accordance  with 
Department  standards  and  National 
Bureau  of  Standards  guidelines  (e.g., 
security  codes)  will  be  used,  limiting 
access  to  authorized  persormel. 

ranimoN  AND  disposal: 

Records  are  maintained  with 
identifiers  as  long  as  needed  for 
program  research. 

SVSTIM  MANAOm  AND  aoohiss: 

Director,  Bureau  of  Data  Management 
and  Strategy,  room  1-A-ll,  Security 
Office  Park.  Baltimore,  Maryland  21207. 

NonncATMN  phocioum: 

For  purpose  of  access,  write  the 
systems  manager,  who  will  require 
name  of  system,  health  insurance  claim 
number  and  for  verification  purposes, 
name  (woman's  maiden  name,  if 
applicable),  social  security  number, 
address,  date  of  birth  and  sex;  and  to 
ascertain  whether  the  individual's 
record  is  in  the  system,  include 
utilization  and  date  of  utilization  under 
Part  A  or  Part  B  of  Medicare  services, 
home  health  agency,  hospital  (inpatient), 
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hospital  (outpatient)  or  skilled  nursing 
facility. 

RSCOMO  ACCISS  MOCCOUfltS: 

Same  as  notification  procedures. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought 
(These  access  procedures  are  in 
accordance  with  the  Department 
Regulations  (45  CFR  5b.5(a)(2) 


cownsTmo  McowD  wwcKDums; 

Contact  the  system  manager  named 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
(These  procedures  are  in  accordance 
with  Department  Regulations  (45  CFR 
5b.7).) 


MCOM)  SOIMCI CATCOOMKS: 

Medicare  enrollment  records: 
Medicare  bill  records:  Medicare 
provider  records  for  a  sample  of  persons 
treated  as  hospital  patients  (inpatient 
and  outpatient)  and  skilled  nursing 
facilify  patients. 

SYsmws  ixmrno  PNOM  corr AM 

mOVIIIONS  OPTMS  ACT: 

None. 


APPENDIX  A— DATA  ELEMENTS  CONTAINED  IN  THE  QUALITY  OF  CARE  MEDPAR  FILE 


Dataelemam 


1.  HI  Claim  Number.. 

2.  Day  ol  Admission . 


3.  Sex. 


4.  ktodlcara  Status  Coda. 


5.  Discharge  DesSrtation.. 


6.  Medtcaie  Provider  Number „ 

7.  Date  o«  Admission 

8.  Date  o(  Diacttarga 

9.  Length  of  St*/ _ 

10.  Intensive  Care  and  Coronary  Care  Days 

11.  Total  Charges 

12.  Routine  Accommodation  Chargea 

13.  Intensive  Care  and  Coronary  Cwe  Chwges.. 

14.  Total  Departmental  (AncMNary)  Changes 

15.  Operating  Room  Charges . 

ia  Pttamacy  Cliargea 

17.  Laboratory  Chwgea 

18.  RadMogy  Charges 

18.  SuppSee  Charges 

20.  Anesthesia  Ctiarges 

21.  Inhalation  Therapy  Charges 

22.  Principal  and  Other  Diagnosis  Codes.. 

23.  Surgical  Codes 

24.  Date  ot  Surgery  ....„....-........_.....„„.....„ 

25.  Blood  Furnished. 

26.  Diagnosis  Related  Oraup 

27.0ate  ol  death 

28.  Urban/nm  realdence 


29.  Zlp^^ode 

Special  Unit  Coda.. 


31.  Benelioiafy  State  ol  Residence.. 

32.  Source  of  Admission 


Description 


q 


Encrypted  to  protect  the  identity  of  the  beneficiary. 

1— Sunday 

2-Monday 

3— Tuaeday 

4— Wednesday 

5— Thursday 

a-friday 

7— Saturday 

^^nale ,, .......i.... 

—female 

•"^inltfwwn „..«.....«....«,...„«.....„ «.«.._...„ 

Code  to  show  reason  for  benalidwy's  entitlement... 

—aged  without  ESRD 

-aged  with  ESRD 

-<«isabled  without  ESRD 

— dteabled  with  ESRD ™._ 

—ESRD  only '."""~"'~Z.,.'. 

—To  home,  self  care , 

—To  slKirt-larm  hospital 

— ToSNF . 

—To  other  type  laciiity 

—To  home  heetth  service 

—Left  against  medical  advice 

—Died..™:. 

— StiS  a  patient 

Identification  number  of  hospital- 
Date,  plus/minus  1  to  20  days* 

Date,  plus/minus  1  to  20  days* 

Number  of  days  In  hoeplttf  stay..- 

Days  in  special  care  units  of  hospitals . 

Alt  charge  fields  (fields  11-41)  are  in  whole  dollars. 


Function 


Five  IC0-9-CM  Codes.. 


Three  IC0-9CM  Volume  3  codes.. 
Data  phis/minus  1  to  20  days* 


Number  of  points. 
0RQ1-DRQ475.™ 


Date,  plus/minus  1  to  20  days*. 
1  >ruban 


2-njral 

5  digit  zip.....»..„. 
S-Psychiatricumt., 
T— Relisbllltatlon  Unit . 
u— owng-oea  nospnai. 
V— Aloohol/Dnig  Unit  Blanl(„ 
Two-poaitlon  SSA  numeric  code» 
Admission  Type  1, 2,  or  3: 


To  determine  the  number  of  stays  tor  a  banailclary. 
To  facilitate  analysis  of  admission  pattema. 


To  measure  sax-based  differences. 


To  examine  effectiveness  of  care  for  differeni  catego- 
ries of  Medicare  benefictaries. 


To  group  stays  into  Diagnois  Related  Grot4>e  (DRGs). 


To  allow  for  review  of  care  on  an  ImMutlorvapecific 


To  measure  Intervals  between  hospital 
To  measure  intervals  ttetween  hospital 
To  examine  days  of  care. 
To  measure  outcomes  In  arvi  use  ol 

units. 
Charge  fields  11-21  ars  Included  to  meesure 

reeouroe  use  acfoes 


Fields  22-23  are  Included  to  identify  diagnostic/  sur- 
gical irtiormation  arvl  to  group  stays  into  D(K3s 

To  meesure  irttervals  between  admission/discharge 

and  surgery. 
To  measure  outcomes. 
To  define  dtagrwelic  groups  used  in  the  Proepective 

Payment  System. 
To  dsisrmine  mortaity  rates. 
To  SKamirw  variations  in  cars  In  urban  ar«d  rural 


To  exemlne  variations  in  care  in  sntaM  areas. 
Distingulshei  PPS-axampi  unit  records. 


To  facilitate 

To  aSow  analysis 


of  admissions  and  aplaodas  of 
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APPENOW  A.-OATA  ELEMEf^S  CONTAINED  IN  THE  QUAUTV  OF  CARE  MEDPAR  FILE-CofTtmoed 

OMOipton 

Function 

2— OMc  R9lifTil..»».»»....«......»....M,.»„„».M»»»...w«. 

3— HUORatanl 

4— TraraNr  torn  HoaptM 

S— Tnnate  fcnm  .<»IF 

^ 

t-Tnntm  ftom  Anottiar  HMMh  Can  FacHHy 
7^"Oiwfy9vicy  Room  .».»«. «..—...„.. 

AOrtMlon  Typo  4: 

• 

. 

a— SMRflTy    

*     rirtrfm^riil 

aa  TyfMifi.ri- 

9— IbgM*                              

carai 

Enable  aavch  of  dli 
Enabia  aaarch  of  au 
To  maaaura  aga^MM 

f— Ptr*!'! 

1      tliiiV^m                             

0— llnlux)Mi«    

34.  NuRibv  of  Dlignoils  CodM     .    .    „ 

Ittmigh^ 

tgnosia  fMda. 

35.  NuntMT  of  Surglc^  CodM 

1  l»w^^,7 

rgical  procaduraa  fields. 
ad  drfVaranceo. 

M  Arki^Ag* 

Thra^^Mtton  aoo  Of  bonofUoiy  bnod  on  »»  iMo 
of  ocMulon. 

*T)w  WW  rmdom  nuMbw  «■  to  «Mid  to  it « 
±1«vougfi20. 

itas  in  mwy  dtadWBO  rocord  occuning  tor  ■  bonofkjoiy  dump  iho  yam.  Ttw  random  numbor  «■  ranga  from 

[FR  Doc  91  28M  Filed  2-A-Ol:  8:45  am] 
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HMlth  RMOurcM  and  Sarvicas 
Administration 

Rural  Haaitli  Outraach  Grant  Program 

AOCNCV:  Health  Resources  and  Services 

AdmlnJstration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 


:  The  OfBce  of  Rural  Health 
Policy,  Health  Resources  and  Services 
Administration  (HRSA).  announces  diat 
applications  are  being  accepted  for  rural 
health  outreach  demonstration  grants  to 
expand  or  enhance  the  availability  of 
essential  health  services  in  niral  areas. 
Awards  will  be  made  from  funds 
appropriated  under  Pub.  L  101-517 
(HHS  Appropriation  Act  for  FY  1991).  It 
is  anticipated  that  approximately  $18 
million  will  be  available  to  suppmrt  the 
program.  The  program  is  authorized 
under  section  301  of  the  Public  Health 
Service  Act  Given  the  wide  range  of 
health  care  needs  in  rural  areas,  this 
program  could  address  any  or  all  of  the 
Health  People  2000  objective*. 
DATIS:  Applications  for  the  program 
must  be  received  by  the  close  of 
business  on  May  8. 1991.  Applications 
must  be  received  by  the  Grants 
Mangement  Officer  at  the  adtbess 
shown  below. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 
(1)  received  on  or  before  the  deadline 
datr  or  (2)  postmariced  on  or  before  the 


deadline  date  and  received  in  time  for 
submission  to  the  review  committee.  A 
legible  dated  receipt  from  a  coounercial 
carrier  or  U.S.  Postal  Service  will  be 
accepted  in  lieu  of  a  postmarL  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Late  applications  will  be  returned  to  the 
sender. 

ADOmaacs:  Requests  for  grant 
application  kits  and  guidance  should  be 
directed  to:  Gary  Houseknecht.  Grants 
Management  Officer,  Bureau  of  Health 
Care  Delivery  and  Assistance,  12100 
Parklawn  Drive,  Rockville.  Maryland 
20857,  (301)  443-0665.  The  standard 
application  form  and  general 
instructions  for  completing  applications 
(Form  PHS-5161-1.  OMB  #0937-0189) 
have  been  approved  by  the  Office  of 
Management  and  Budget. 
pon  FUfTTHER  inpohmation  contact: 
Requests  for  technical  or  programmatic 
information  should  be  directed  to  Jake 
Gulp,  Associate  Director,  Office  of  Rural 
Health  Policy,  room  14-22,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville, 
Maryland  20657.  (301)  443-0835. 

aumiiwiTANv  mponmation: 

Program  Objectives 

The  purpose  of  the  program  is  to 
support  projects  that  demonstrate  new 
and  innovative  models  of  outreadi  and 
care  services  in  rural  areas  that  lack 
basic  health  services.  Grants  arc 
intended  either  for  the  direct  provision 
of  health  services  to  rural  populations, 
espedally  for  those  who  are  not 
currently  receiving  them,  or  to  enhance 


access  to  and  utilization  of  available 
services. 

This  program  will  address  the  needs 
of  a  wide  range  of  special  rural 
population  groups,  including  the  elderly, 
the  disabled  adolescents,  rural  minority 
populations,  and  pregnant  women, 
mothers  and  infants.  A  full  range  of 
innovative  projects  are  encouraged. 

One  area  of  particular  interest  are 
outreach  proposals  having  the  potential 
to  reduce  hi^  rates  of  infant  mortality 
and  morbidity  in  some  rural  areas  by 
increasing  the  number  of  high-risk 
pregnant  women  living  in  high-rate 
areas  who  receive  comprehensive,  risk- 
appropriate  prenatal  care  early  in 
pregnancy:  and  increasing  the  number  of 
new  mothers  and  infants  who  remain  in 
care  throughout  the  full  (one-year) 
postnatal  care  period. 

A  central  goal  of  the  demonstration- 
program  is  to  develop  new  and 
innovative  models  for  more  effective 
integration  and  coordination  of  health 
services  in  rural  areas.  It  is  hoped  that 
some  of  these  models  will  prove 
significant  to  solving  rural  health 
problems  in  States,  regions  of  the 
coimtry,  or  throughout  the  country.  For 
example,  high  infant  mortality  rates  are 
of  general  concern  in  rural  areas 
throughout  the  country.  In  order  to 
better  integrate  the  provision  of  health 
services  in  rural  areas  the  program 
requires  the  formation  of  consortiiun 
arrangements  amont  three  or  more 
existing  providera  of  services  to  carry 
out  the  demonstrations.  A  consortium 
must  be  composed  of  three  or  more 
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existing  health  care  providers,  or  a 
combination  of  three  or  mora  health 
care  and  social  service  providers. 
Individual  members  of  a  consortium 
might  include  such  entities  as  rural 
health  clinics,  mental  health  centers, 
hospitals,  medical  group  practices, 
public  health  departments,  social 
service  agencies,  health  professions 
schools,  community  and  migrant  health 
centers,  etc. 

Eligible  Applicants 

All  public  and  private  entities,  both 
nonproflt  and  for-profit  may  participate 
as  members  of  a  consortium 
arrangement  as  described  above. 
However,  a  grant  award  will  be  made  to 
only  one  entity  in  a  consortium  which 
must  be  a  nonproBt  or  public  entity 
located  in  a  non-Metropolitan  Statistical 
Area  of  the  country  as  deflned  by  the 
Office  of  Management  and  Budget. 

Review  Consideration 

Grant  applications  will  be  evaluated 
on  the  basis  of  the  following  criteria: 

(1)  The  extent  to  which  the 
application  is  responsive  to  the  purposes 
of  the  outreach  program. 

(2)  The  extent  to  which  the  applicant 
has  justified  and  documented  the 
need(8]  for  the  project  and  developed 
measurable  goals  and  objectives  for 
meeting  the  need(s). 

(3)  The  strength  of  the  applicant's 
plans  for  administrative  and  financial 
management  of  the  project. 

(4)  The  reasonableness  of  the  budget 
proposed  for  the  project. 

(5)  The  extent  to  which  the  proposed 
project  would  be  capable  of  replication 
in  rural  areas  with  similar  needs  and 
characteristics. 

(6]  Plans  for  how  the  project  will  be 
continued  after  federal  grant  Support  is 
completed. 

(7)  The  level  of  local  commitment  and 
involvement  with  the  project,  including 
the  extent  of  cost  participation  by  the 
applicant. 

(8)  The  strength  of  the  project 
evaluation  plan. 

The  HRSA  hopes  to  achieve  a  wide 
geographic  dispersion  of  awards. 
Contingent  upon  the  outcome  of  the 
review  process,  HRSA  would  make  an 
effort  to  award  grants  in  as  many  states 
as  possible. 

Other  Award  Information 

Individual  grant  awards  under  this 
notice  will  be  limitet}  to  a  total  dollar 
amount  of  $3000  thousand  (direct  and 
indirect),  although  applications  for 
smaller  are  encouraged.  Applicants  may 
propose  project  periods  for  up  to  three 
yeara. 


Grantees  will  be  required  to  use  at 
least  65  percent  of  the  total  amount 
awarded  for  outreach  and  care  services 
as  opposed  to  administrative  costs. 
Grant  funds  may  not  be  used  for 
purchase,  construction  or  renovation  of 
real  property  or  to  support  the  deUvery 
of  inpatient  services. 

Executive  Order  12372 

The  Rural  Health  Outreach  Grant 
Program  has  been  determined  to  be  a 
program  which  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intragovemmental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies,  as  implemented  by  45 
CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  Single  Point  of  Contact  (SPOCs)  as 
early  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  then  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  State.  The  due  date  for  State 
process  recommendations  is  60  days 
after  the  application  deadline  for  new 
and  competing  awards.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date.  (See  part  148, 
Intergovernmental  Review  of  PHS 
Programs  under  Executive  Order  12372 
and  45  CFR  part  1000  for  a  description  of 
the  review  process  and  requirements. 

(The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  is  93.912.) 

Dated:  January  30, 1991. 
RolMrt  G.  Harmon, 
Administrator. 

[FR  Doc.  91-2851  Filed  2-6-91: 8:45  am] 
SHJJNQ  COS  4iao-i»-ii 


National  Inatltutaa  of  Health 

National  Canter  for  Reaaarefi 
Raaourcaa;  Meeting  of  ttia  Biomedical 
Reeeardi  Support  Advlaory 
Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Biomedical  Research  Support  Advisory 
Committee,  National  Center  for 
Research  Resources  (NCRR).  National 
Institutes  of  Health.  March  15, 1991, 
Building  3lC  Conference  Room  7, 9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 


Tills  meeting  will  be  open  to  the 
public  on  March  15,  from  0:30  ajn.  to 
adjournment  to  discuss  program  policies 
and  options  concerning  the  Biomedical 
Research  Support  Grant  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Mr.  James  ].  Doherty,  Information 
Officer,  NCRR.  Westwood  BuUding. 
room  10A15.  National  Institutes  of 
Health.  Bethesda,  Maryland  20692, 301/ 
496-5545,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  Committee 
members  upon  request 

Dr.  Bill  Bunnag.  Executive  Secretary, 
Biomedical  Research  Support  Advisory 
Committee,  301/496-6743,  will  furnish 
substantive  program  information  upon 
request  and  will  receive  any  comments 
pertaining  to  this  announcement 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.337,  Biomedical  Research 
Support  National  Institutes  of  Health) 

Dated;  February  4. 1991. 
Batty  |.  Bevaridge, 

Committee  Management  Officer,  NIH. 
[FR  Do&  91-2960  Filed  2-6-91;  8:45  am] 
sauNQ  coot  4i4e-oi-« 


National  Heart,  Lung,  and  Blood 
Inatltute;  Meeting  of  Blood  Diaeaaea 
and  Raaourcaa  Advlaory  Committee 

Purauant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Blood  Diseases  and  Resources  Advisory 
Committee,  National  Heart  Lung,  and 
Blood  Institute,  February  25-26, 1991, 
Building  3lC  Conference  Room  6, 
National  Institutes  of  Health.  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a  jn.  on  February  25,  to 
adjounmient  February  26,  to  discuss  the 
status  of  the.Blood  Diseases  and 
Resources  program  needs  and 
opportiuiities.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  PubUc  Information 
Branch,  National  Heart  Lung,  and  Blood 
Institute,  Building  31,  room  4A21, 
National  Institutes  of  Health  Bethesda, 
Maryland  20892,  (301)  49ft-4236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Committee  members. 

Dr.  Fann  Harding.  Assistant  to  the 
Director,  Division  of  Blood  Diseases  and 
Resources,  National  Heart  Lung,  and 
Blood  Institute,  Federal  Building  Room 
5A08.  National  Institutes  of  Health. 
Bethesda,  Maryland  20892,  (301)  496- 
1817,  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.839,  Blood  Diseases  and 
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RetourcM  RaMarefa,  Natfonal  Instltutra  of 
Health) 

Dated:  Fabrauy  4.  IWL 
Bcttjr  |.  BOTvUfi, 

Coaunittm  MattagecMnt  Offiotr,  NIU. 
[FR  Do&  91-2970  FUfld  a-«-91: 8M6  ui] 
I  coot  4i4»-«i-ii 


Natiooal  Instttule  of  Envlrennwntal 
HeaHti  Sdenoee;  MeettaiQ  of  Advisory 
Coundonr 


Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  to  be  held 
in  the  main  auditorium  of  the  Wilbur ). 
Cohen  Building  (formerly  the  MEW 
North  Building]  at  330  Independence 
Avenue.  SW.,  Washington,  DC.  Accea  to 
the  Cohen  Building  is  controlled  for 
security  purposes.  Please  use  the  "C" 
Street  entrance  between  3rd  and  4th 
Streets.  The  meeting  is  open  to  the 
public  and  is  scheduled  to  begin  8:30 
ajn..  on  Tuesday,  February  19  and  will 
adjourn  at  noon  on  Wednesday, 
February  2a 

This  meeting  was  originally  scheduled 
for  October  25, 1990  but  was  postponed. 

There  are  three  objectives  for  the 
meeting  in  February.  First  to  brief  the 
Council  on  progress  in  the  research  and 
training  programs  implemented  since 
1986.  Second,  to  present  to  Council  a 
draft  Research  Plan  to  continue 
promising  research  and  training  efforts 
now  underway  and  to  fill  information 
gaps  which  are  not  the  focus  of  current 
research  studies.  Third,  to  discuss 
strategies  for  pilot  and  field  testing  new 
methods  developed  by  scientist 
receiving  Saperfimd  research  grants  and 
to  assure  that  proven  new  methods  are 
made  available  to  persons  and 
organizations  responsible  for  the 
management  of  hazardous  substances. 

With  respect  to  the  second  item,  the 
President  signed  Public  Law  101-508, 
extending  the  programmatic  authorities 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1988  (SARA) 
through  September  30, 1994.  SARA 
authorized  the  various  research  and 
training  authorities  subject  to 
coordination  by  the  Advisory  Council. 
SARA  also  required  that  NIEHS  draft  a 
plan  for  the  implementation  of  its 
Superfund  basic  research  and  training 
program.  The  Research  Plan  was 
reviewed  by  the  Council  in  its  first 
meeting  in  August  1987.  The  latest 
reauthorization  does  not  specifically 
require  another  plan.  However,  since  the 
original  plan  described  a  program  of 
research  consistent  with  the  five  year 


life  of  SARA,  NIEHS  is  drafting  a 
second  Research  Plan  for  the  three  year 
extension  enacted  by  Congress.  A 
preliminary  Research  Plan  will  be 
presented  at  the  meeting. 

Attendance  is  limited  only  by  space 
available.  For  further  information, 
please  contact  Mr.  Daniel  C 
VanderMeer,  Executive  Secretary, 
NIEHS,  P.O.  Box  12233,  Research 
Triangle  Park,  NC,  27709  or  telephone 
(919)  541-3484.  The  goveroment 
representative  for  this  meeting  will  be 
Dr.  Anne  P.  Sassaman. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.143.  NIEHS  Superfund 
Hazardous  Substances  Basic  Research  and 
Training  Program,  NIH) 

Dated:  February  4, 1991. 
Betty  |.  naiaikl^w. 

Committee  Management  Officer,  NIH. 
[FR  Doc  91-2971  Filed  2-6-91;  8:45  am) 
I  OOOf  4140-S1-II 


DEPARTMEMT  OF  THE  INTERIOR 
umco  Of  mo  tiot  renry 

Privacy  Ad  of  1974— EatabllstNMnt 
and  Deletion  of  Nottcoe  of  Syatonw  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  establish  two  new  notices,  and  delete 
three  notices  describing  systems  of 
records  maintained  by  the  Bureau  of 
Land  Managmeent  (BLM).  One  new 
notice  is  entitled  "Name  File  System— 
Interior,  LLM-31"  and  describes  the 
system  of  records  containing  a  central 
file  for  names  of  all  entities  transacting 
business  with  BLM,  and  is  designed  to 
interface  with  all  Privacy  Act  Systems 
in  BLM.  The  names  of  individuals  stored 
in  the  Name  File  System  are  only  those 
names  appearing  in  existing  BLM 
Privacy  Act  systems  with  which  it 
interfaces. 

One  new  notice  is  entitled  "Land  & 
Minerals  Authorization  Tracking 
System — Interior,  LLM-32"  and 
describes  the  system  of  records 
containing  information  pertaining  to 
land  records,  including  the  names  and 
addresses  of  claimants  and  applicants, 
area  descriptions,  and  payments  due  as 
a  result  of  leasing  or  mineral  extraction. 
This  notice  combines  three  previously 
published  system  notices,  i.e.,  "Alaska 
Native  Claims— Interior.  BLM-5"  which 
was  previously  published  in  the  Federal 
Register  on  July  la  1986  (51  FR  25107); 
"Land  and  Resource  Case  nie-^nterior, 
BLM-7"  which  was  previously  published 
in  the  Federal  Register  on  July  10, 1966 


(51  FR  25108):  and  "Recordation  of 
Mining  Claims— Interior,  BLM-29" 
which  was  previously  published  in  the 
Federal  Rei^lster  on  July  la  1986  (51  FR 
25112).  These  three  systems  are  being 
deleted  from  the  Department's  inventory 
of  Privacy  Act  systems  of  records 
notices.  The  two  proposed  new  systems 
notices  are  published  in  their  entirety 
below. 

As  required  by  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C  5S2a(r)).  the 
Office  of  Management  and  Budget,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  House  Committee  on ' 
Government  Operation  have  been 
notified  of  this  action.  5  U.S.C. 
552a(e)(ll)  requires  that  the  public  be 
provided  a  30-day  period  in  which  to 
comment  on  the  intended  use  of  the 
information  in  the  system  of  records. 
The  Office  of  Management  and  Budget 
in  its  Circular  A-130  requires  a  80-day 
period  to  review  such  proposal. 
Therefore,  written  comments  on  this 
proposal  can  be  addressed  to  the 
Department  Privacy  Act  Officer,  Office 
of  the  Secretary  (PMI),  Room  2242,  Main 
Interior  Building,  U.S.  Department  of  the 
Interior,  Washington,  DC  20240. 
Comments  received  within  80  days  of  , 
publication  in  the  Federal  Register 
(April  8, 1991),  will  be  considered.  The 
notice  shall  be  effective  as  proposed 
without  further  publication  at  die  end  of 
the  comment  period,  unless  comments 
are  received  which  would  require  a 
contrary  determination. 

Dated:  January  23, 1991. 
Oscar  W.  Mueller,  Jr., 
Director,  Ofpce  of  Management  Improvement 

LLM-31 


Name  File  System — ^Interior,  LLM-31. 

SYSTUI  tOCATIONE 

(1)  U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management.  Service 
Center,  Denver  Federal  Center,  Building 
50,  Denver,  Colorado  80225-0047,  (2) 
field  offices  listed  in  Appendix  XI. 

CATMcmis  or  etoiviouALS  coviwm)  by  tns 

evsms: 

Individuals,  companies,  partnerships, 
and  governmental  agencies  transacting 
business  with  the  Bureau  of  Land 
Management  relating  to  lands  and 
minerals  programs.  Some  of  the  records 
in  the  system  which  pertain  to 
individuals  may  reflect  personal 
information,  however,  only  the  records 
reflecting  pereonal  information  are 
subject  to  the  Privacy  Act  The  system 
also  contains  records  concerning 
corporations  and  other  business  entities. 
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These  records  are  not  subject  to  the 
Privacy  Act. 

CATieomcs  of  nscouds  m  tmi  tvemi: 

Information  identifying  an  entity  by 
name  and  address;  category  of  name 
(private  or  individual,  corporation,  or 
governmental  agency),  and  a  unique 
computer-assigned  number. 

AUTHORfTV  FOR  MAINTCNANCC  OP  THC 
SVSTeM: 

43  U.S.C.  1601  (Alaska  NaUve  Claims 
Settlement  Act),  43  U.S.C.  1701  (Federal 
Land  Policy  and  Management  Act),  and 
the  various  statutes  as  listed  in  the 
regulations  in  chapter  11  of  title  43  of  the 
Code  of  Federal  Regulations. 

FURposi  OF  TMI  evrrm 

The  purpose  of  the  system  is  to  (1) 
provide  a  single  storage  location  for  a 
name,  thus  reducing  the  amount  of 
information  storage  required  by  the 
interfacing  BLM  Privacy  Act  Systems, 
and  (2)  eliminate  multiple  entries  of  the 
same  name. 

ROUTINE  USES  OF  ReCOROS  MAIHTAINCD  M 
THI  SVSTKM,  eiCUIDma  CATIOORia  OF 
USERS  AND  THI  FURFOSI  OF  EACH  UIC: 

Disclosure  outsdie  the  Department  of 
the  Interior  may  be  made:  (1)  To 
appropriate  Federal  agencies  when 
concurrence  or  supporting  information  is 
required  prior  to  granting  or  acquiring  a 
right  or  interest  in  lands  or  resources,  (2) 
to  the  U.S.  Department  of  Justice  or  in  a 
proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
component  of  the  Department,  or  when 
represented  by  the  government  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  mterest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled,  (3)  to 
disclose  pertinent  information  to 
appropriate  Federal.  State,  local,  or 
foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  regulation,  rule, 
or  order,  where  the  disclosing  agency 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil  or 
criminal  law  or  regulation,  (4)  to  a 
member  of  Congress  or  a  Congressional 
staff  member  from  the  record  of  an 
individual  in  response  to  an  inquiry 
made  at  the  request  of  that  individual, 
(5)  to  the  Department  of  the  Treasury  to 
effect  payment  to  Federal,  State,  and 
local  government  agencies, 
nongovernmental  organizations,  and 
individuals,  and  (6)  to  a  debt  collection 


agency  or  consumer  reporting  agency  to 
effect  payment  for  a  Federal  claim. 

DISCLOSURe  TO  CONSUMER  REFORTMO 
AOEWBS: 

Disclosure  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C 
3701(a)(3)). 

POUCIES  AND  FRACnCCS  FOR  erORNtO, 
RETRIEVINO,  ACCESSiNQ,  RCTAINNM,  AND 
DISPOSINQ  OF  RECOROS  m  THE  SYSTEM: 

storaoe: 
Electronic. 

RETRIEV  ability: 

Indexed  by  name  and  name 
identification  number. 

SAFeauAROs: 

Maintained  with  safeguards  meeting 
the  requirements  of  43  CFR  2.51(c)  for 
computerized  records. 

RETENTION  AND  DISPOSAL: 

Indivdual  data  elements  destroyed 
when  superseded  or  no  longer  needed 
for  administrative  purposes.  See  BLM 
Records  Schedule  20,  Item  64. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Service  Center  Director,  Bureau  of 
Land  Management  U.S.  Department  of 
the  Interior,  Denver  Federal  Center, 
Building  50,  Denver,  Colorado  80225- 
0047. 

NOTIFKATNM  FROCEDURE8: 

A  written  request  addressed  to  the 
System  Manager,  or  to  a  field  office 
cited  in  Appendix  XI,  is  required.  See  43 
CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

To  see  your  record,  write  to  the  (1) 
System  Manager,  (2)  BLM  Privacy  Act 
Officer,  Headquartera  Office,  (3)  State 
Office  Director(s),  or  (4)  BLM  DUector, 
Boise  Interagency  Fire  Center.  A  request 
for  access  must  meet  the  content 
requirements  of  43  CFR  2.63.  See 
Appendix  XI  for  addresses. 

CONTESTINO  RECORD  PROCEDURES: 

To  request  corrections  in  your  record, 
write  to  the  System  Manager.  A  petition 
for  amendment  must  meet  the  content 
requirements  of  43  CFR  2.71. 

RECORD  SOURCE  CATEOORiES: 

Claimants  and  applicants. 
LLM-32 
SYSTEM  NAME 

Land  &  Minerals  Authorization 
Tracking  System — Interior,  LLM-32. 


SYSTEM  LOCATION: 

(1)  U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management  Service 
Center,  Denver  Federal  Center,  Building 
50.  Denver,  Colorado  80225-0047,  (2) 
Field  offices  listed  in  Appendix  XL 

CATEOORKS  OF  NHMVNNIALS  COVBRBI  BY  THE 


Individuals,  companies,  partnerships, 
and  governmental  agencies  transacting 
business  with  th  Bureau  of  Land 
Management  relating  to  lands  and 
minerals  programs.  Some  of  the  records 
in  the  system  which  pertain  to 
individuals  may  reflect  personal 
'  information,  however,  only  the  records 
reflecting  personal  hiformation  are 
subject  to  the  Privacy  Act.  The  system 
also  contains  records  concerning 
corporations  and  other  business  entities. 
These  records  are  not  subject  to  the 
Privacy  Act 

CATEOORIES  OF  RECOROS  *l  THE  SYSTEM: 

Case  serial  number,  type  (authority 
for  action),  acreage,  and  status;  name 
and  address,  percent  and  type  of 
interest  legal  description;  actions;  and 
general  remarks  (supplemental 
information  about  the  case),  e.g.,  the 
extent  of  oil  and  gas  or  other  mineral 
holdings  in  national  resource  lands,  and 
information  on  payments  due  as  a  result 
of  lease  and/or  extraction  of  minerals  or 
oil  from  the  leased  lands. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTOt: 

43  U.S.C.  1601  (Alaska  Native  Claims 
Settlement  Act).  43  U.S.C.  1701  (Federal 
Land  Policy  and  Management  Act),  42 
U.S.C  4601  (Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act)  and  the 
various  statutes  as  listed  in  the 
regulations  in  Chapter  II  of  title  43  of  the 
Code  of  Federal  Regulations. 

PURPOSE  OF  THE  SYSTEM: 

The  primary  uses  of  records  in  the 
system  are  to  facilitate  the  (1) 
processing  of  claims  or  application.  (2) 
recordation  of  adjudicative  actions,  and 
(3)  indexing  of  documentation  in  case 
files  supporting  adminstrative  actions. 

ROUTINE  USES  OF  RECOROS  MAINTAINED  M 
THE  SYSTEM,  MCUMMNO  CATEOORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  uses: 


Disclosure  outside  the  Department  of 
the  Interior  may  be  made:  (1)  To 
appropriate  Federal  agencies  when 
concurrence  or  supporting  information  is 
required  prior  to  granting  or  acquiring  a 
right  or  interest  in  lands  or  resources,  (2) 
to  Federal,  State,  or  local  agencies  or  a 
member  of  the  general  public  in 
response  to  a  specific  request  for 


soie 
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pertinent  information,  (3)  to  the  U.S. 
Department  of  Juatice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department,  or  when  represented 
by  the  goveroment,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled,  (4)  to 
disclose  pertinent  information  to 
appropriate  Federal.  State,  local,  or 
foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  regulation,  rule, 
or  order,  where  the  disclosing  agency 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil  or 
criminal  law  or  regulation,  (5)  to  a 
member  of  Congress  or  a  Congressional 
staff  member  from  the  record  of  an 
individual  in  response  to  an  inquiry 
made  at  the  request  of  that  individual, 
(6)  to  the  Department  of  the  Treasury  to 
effect  payment  to  Federal  State,  and 
local  government  agencies, 
nongovernmental  organizations,  and 
Individuals. 


TO 


Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 


AMD  MACTim  MM  aTOMNO, 

o^  nacoMM  M  TMi  SYsme 
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Electronic  and  manual  records. 


Indexed  by  name  and  a  name 
identification  number. 


Maintained  with  safeguards  meeting 
ihe  requirements  of  43  CFR  2.51(c)  for 
computerized  records. 


Individual  data  elements  destroyed 
when  superseded  or  no  longer  needed 
for  administrative  purposes.  See  BLM 
Records  Schedule  20,  Item  64. 


tvaroi  «uNAOcn(s)  and  i 

Service  Center  Director,  Bureau  of 
Land  Management.  U.S.  Department  of 
the  Interior.  Denver  Federal  Center. 
Building  50,  Denver.  Colorado  80225- 
0047 


A  written  request  addressed  to  the 
System  Manager,  or  to  the  offices  cited 
in  Appendix  XI,  is  required.  See  43  CFR 
2.60. 


To  see  your  record,  write  to  the  (1) 
System  Manager.  (2)  BLM  Privacy  Act 
Officer,  Headquarters  Office.  (3)  State 
Office  Director,  or  (4)  BLM  Director, 
Boise  Interagency  nre  Center.  A  request 
for  access  must  meet  the  content 
requirements  of  43  CFR  2.63.  See 
Appendix  XI  for  addresses. 

coNmriNO  mcoNO  moccouMS: 

To  request  corrections  in  your  record, 
write  to  the  System  Manager.  A  petition 
for  amendment  must  meet  the  content 
requirements  of  43  CFR  2.71. 

RKOND  lOUnCI  CATIOOMBS: 

Claimants  and  applicants. 

(PR  Doc.  91-2906  Filed  2-0-91;  8:45  am] 
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Privacy  Act  of  1974— Revielon  and 
Update  Of  Syeteme  of  Recorda 

This  notice  updates  and  revises  the 
information  which  the  Department  of  the 
Interior  has  published  describing  system 
of  records  maintained  by  the  Bureau  of 
Land  Management  (BLM)  which  are 
subject  to  the  requirements  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a).  As  noted  below,  all 
changes  being  published  are  editorial  in 
nature,  and  reflect  organization  changes 
which  have  occurred  since  the  previous 
publication  of  the  material  in  the 
Federal  Register. 

Part  XI  of  the  Appendix  to  the 
compilation  of  the  Department's  systems 
of  records  notices  contains  the 
addresses  of  BLM  facilities  which  are 
referenced  in  various  systems  notices. 
Part  XL  which  was  last  published  in  the 
Federal  Register  on  July  10, 1986  (51  FR 
25112),  is  revised,  updated,  and 
published  below. 

Since  these  changes  do  not  involve 
any  new  or  intended  use  of  the 
information  in  the  Department's  systems 
of  records,  the  revisions,  shall  be 
effective  February  7, 1991. 

Additional  information  regarding 
these  revisions  may  be  obtained  from 
the  Privacy  Act  Officer,  Bureau  of  Land 
Management,  U.S.  Department  of  the 
Interior.  1725  "I"  Street,  NW.,  m.s.  20S, 
Washington,  DC  20006. 


Dated  Januaiy  23, 1991. 
Oucat  W.  MueDw,  Jr., 

Director  Office  of  Management  Improvemf  ■>'. 
XL  BUREAU  OF  LAND  MANAGEMENT 

A.  Headquartert  Office:  Department  o'  the 
Interior.  Bureau  of  Land  Management  1949  C 
Street  NW..  Waahingtoa  DC  20240 

B.  Piled  Offices  (Add  Bureau  of  Land 
Management  U.S.  Department  o^  the  Interior, 
to  all  addreuea): 

Service  Center,  Building  SO,  Denver  Federal 
Center.  P.O.  Box  2S047,  Denver.  LO  80225. 

Alaska  State  Office  (Area  of 
adminiatration:  Alaska),  222  W.  7th  Avenue 
Na  13,  Anchorage,  AK  99513. 

Arizona  State  oiffice  (Area  of 
administration:  Arizona).  3707  North  7th 
Street  P.O.  Box  16563.  Pheonix.  AZ  85011. 

California  State  Office  (Area  of 
administration:  California),  Federal  Building, 
2800  Cottage  Way.  E-2841.  Sacramento,  CA 
9S825. 

Colorado  State  Office  (Area  of 
administration:  Colorado),  2850  Youngfield 
Street  Lakewood,  CO  80215. 

Idaho  State  Office  (Area  of  administration: 
Idaho).  3380  Americana  Terrace.  Boise.  ID 
83706. 

Montana  State  Office  (Area  of 
administration:  Montana.  North  Dakota, 
South  Dakota),  Granite  Tower  222  North  32nd 
Street  P.O.  Box  36800.  Billings,  MT  59107. 

Nevada  State  Office  (Area  of 
administration:  Nevada).  850  Harvard  Way, 
P.O.  Box  12000,  Reno,  NV  8052a 

New  Mexico  State  Office  (Area  of 
administration:  New  Mexico,  Kansas, 
Oklahoma,  Texas),  Joseph  M.  Montoya 
Federal  Building,  South  Federal  Place.  P.O. 
Box  1449.  Santa  Fe,  NM  87504. 

Oregon  State  Office  (Area  of 
administration:  Oregon.  Washington),  1300 
N.E.  44th  Avenue,  P.O.  Box  2965.  Portland. 
OR  97206. 

Utah  State  Office  (Area  of  administration: 
Utah).  324  South  State  Street  P.O.  Box  45155. 
Salt  Lake  City.  UT  84145< 

Wyoming  State  Office  (Area  of 
administration:  Wyoming,  Nebraska),  2515 
Warren  Avenue,  P.O.  Box  1828,  Cheyenne: 
WY  82003. 

Eastern  States  Office  (Area  of 
administration:  All  States  bordering  on  and 
east  of  the  Mississippi  River),  350  South 
Pickett  Street  Alexandria.  VA  22304. 

Boise  Interagency  Fire  Center  (Area  of 
administration:  National).  3905  Vista  Avenue, 
Boise.  ID  83705. 

(FR  Doc  91-2907  Filed  2-6-91:  8:45  am] 
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Bureau  of  Land  Management 

(WY-060-»1-S101-0»-YKKE] 

Exxon  Wyoming-Dakota  Pipeline 
Segment  et  aL;  Notfee  of  AvallablHty 

AOCNCv:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Availability  of  the  ' 
Exxon  Wyoming-Dakota  Pipeline 
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Segment  2  and  Hartzog  Draw  Unit  C02 
Projects  Environmental  Assessment 
(HA). 

SUMMAHY:  The  Exxon  Wyomhig-Dakota 
Pipeline  Segment  2  and  Hartzog  Draw 
Unit  C02  Projects  EA  is  available  for 
public  review.  It  has  been  distributed  to 
those  who  responded  to  the  public 
scoping  notice.  Copies  of  the  EA  can  be 
obtained  by  contacting  any  of  the  BLM 
offices  identified  below.  Any  comments 
received  will  be  taken  into 
consideration  prior  to  making  a  decision 
whether  or  not  to  approve  the  proposals 
analyzed  in  the  EA. 

DATES:  Comments  will  be  accepted  until 
March  1, 1991. 

AOORCSSES:  Comments  should  be  sent 
to  Mr,  Glen  Nebeker,  Casper  BLM 
Office,  1701  East  "E"  Street,  Casper, 
Wyoming  82601,  Phone:  (307)  261-7600. 
FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  EA  can  be  obtained  from 
the  ofHce  identified  above  or  at  the 
following  locations:  BLM  Wyoming 
State  Office,  Fourth  Floor  Public  Room, 
2515  Warren  Avenue,  Cheyenne, 
Wyoming  82032;  Platte  River  Resource 
Area,  815  Connie,  Mills,  Wyoming  82644, 
Telephone:  (307)  216-7500;  Buffalo 
Resource  Area,  189  North  Cedar, 
Buffalo,  Wyoming  82834,  Telephone: 
(307)  684-5586;  or  Lander  Resource 
Area,  South  Highway  US  287,  Lander. 
Wyoming  82520.  Telephone:  (307)  332- 
7822. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  EA  is  to  address  the 
reactivation  of  Exxon's  Bairoil/Dakota 
C02  Projects.  The  entire  pipeline 
project  from  MP  28  of  the  Rangley 
Pipeline  in  southwestern  Wyoming,  to 
Tioga,  North  Dakota,  has  been  studied 
in  a  DEIS/FEIS  and  R/W  routes  were 
approved  in  a  Record  of  Decision  issued 
in  February  1988.  However,  only  the 
section  from  Opal,  Wyoming,  to  Bairoil, 
Wyoming,  was  approved  for 
construction  by  BLM.  That  portion  of  the 
line  is  now  in  operation. 

Exxon  Company,  USA,  Exxon 
Pipeline,  and  niunerous  other  interested 
parties  have  submitted  an  application  to 
BLM  to  obtain  a  R/W  for  construction 
and  operation  of  a  C02  pipeline  from 
MP-112  near  Bairoil,  Wyoming  to  about 
MP-266,  near  Sussex,  Wyoming,  and  for 
constructing  ancillary  facilities  for 
enhanced  oil  recovery  (EOR)  purposes 
in  the  Hartzog  Draw  fleld.  The  Hartzog 
Draw  EOR  project  includes  well  field 
facilities,  a  gas  reinjection  plant,  and 
possibly  a  gas  separation  plant. 

The  EA  analyzed  the  site-specific  and 
cumulative  effects  of  constructing, 
operating  and  maintaining  the  proposed 
C02  pipeline,  the  Hartzog  Draw  plants. 


and  all  field  facilities  associated  with 
the  proposed  C02  EOR  proposal. 

Dated:  January  28, 1991, 
lames  W.  Monroe. 
District  Manager. 

[FR  Doc.  91-2858  Filed  2-0-91;  8:45  am] 
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Albuquerque,  NM;  Dietrlct  Grazing 
Advisory  Board  Meeting 

[O-010-4320-12/G1-0104] 

AQENCV:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Albuquerque  District 
Advisory  Board  meeting. 

SUMMARY:  The  BLM's  Albuquerque 
District  Grazing  Advisory  Board  will 
meet  on  Tuesday,  March  12, 1991.  at  0:30 
a.m.,  in  the  BLM  District  Office  located 
at  435  Montano  NE.  in  Albuquerque. 
New  Mexico. 

The  agenda  for  the  meeting  will 
include: 

1.  Introduction  and  Opening  Remarks. 

2.  Election  of  Officers. 

3.  Approval  of  the  minutes. 

4.  Preliminary  Review  of  FY  92  Range 
Improvement  Projects. 

5.  Water  Rights  Update. 

6.  Roles  of  Industiy  and  the  BLM 
concerning  grazing  on  public  lands. 

7.  Public  comment  period  11  a.m. 

8.  Sikes  Act  Update. 

The  meeting  is  open  to  the  public. 
Anyone  interested  in  attending  this 
meeting  to  make  a  presentation  must 
notify  the  District  Manager  by  March  7, 
1991.  Written  statements  may  also  be 
filed  for  the  Board's  consideration. 

Summary  minutes  of  the  meeting  will 
be  on  file  in  the  Albuquerque  District 
Office  and  available  for  public 
inspection  during  business  hours  within 
30  days  of  the  meeting. 

FOR  FtWTHER  INFORMATION  CONTACT: 

Gary  Wood,  District  Range 
Conservationist,  BLM,  435  Montano  NE., 
Albuquerque,  New  Mexico  87107. 

Dated:  January  29, 1091. 
Patricia  E.  McLean. 
Associate  District  Manager 
[FR  Doc.  91-2859  Filed  2-6-91;  8:45  am] 
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Susanville,  CA:  Grazing  Advisory 
Board  Meeting 

agency:  Interior,  Bureau  of  Land 

Management,  Susanville  District 

Grazing  Advisory  Board,  Susanville. 

California. 

action:  Notice  of  meeting. 


R  Notice  is  hereby  given  that 
the  Susanville  District  Grazing  Advisory 
Board,  created  under  the  Secretary  of 
the  Interior's  discretionary  authority  on 
May  14, 1986.  will  meet  on  March  7, 
1991. 

The  March  7  meeting  will  begin  at  10 
a.m.  at  the  Alturas  Resource  Area 
Office,  Bureau  of  Land  Management,  606 
W.  12th  Street,  Alturas,  California. 

Subjects  to  be  covered  during  the 
meeting  will  include  a  report  of  progress 
on  range  improvements  for  FY  1991.  a 
report  on  new  and  revised  Allotment 
Management  Plans  (AMPs)  for  FY  1991. 
a  report  on  the  wild  horse  and  burro 
program,  a  discussion  of  the  proposed 
Black  Rock/High  Rock  Emigrant  Trails 
National  Conservation  Area,  and  a 
discussion  of  other  items  as  appropriate. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  3  p.m. 
and  4:30  p.m.  on  March  7, 1991  or  file  a 
written  statement  for  the  Board's 
consideraiton.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management,  705  Hall  Street, 
Susanville,  California  96130  by  March  1, 
1991.  Depending  upon  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office,  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within  30 
days  following  the  meeting. 
)oho  Boswortli. 
Acting  District  Manager. 
[FR  Doc.  91-2860  Filed  2-6-91;  6:45  am| 
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Fish  and  WHdNfe  Service 

Meeting,  Klamath  Fishery  Management 
Council 

agency:  Department  of  the  Interior. 
action:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460S8  et  seq.].  The  meeting  is 
open  to  the  public. 

DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from  9 
a.m.  to  5  p.m.  on  Thursday,  February  14, 
1991;  and  from  8  a.m.  to  12:30  p.m.  on 
Friday,  February  15. 1991. 
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;  The  meeting  will  be  held  in  the 
conference  room  oi  the  Red  Lion  Inn, 
1929  Fourth  Street  Eureka,  California. 
TON  RMTIMN  MPOMMATION  CONTACT! 

Dr.  Ronald  A.  Inverson,  Pro|ect  Leader, 
U.S.  Fish  and  WUdlife  Service.  P.O.  Box 
1006  (1030  South  Main],  Yrelca, 
California  96097-1006,  telephone  (916) 
842-5763. 


rARv  n^onmation:  For 

background  information  on  the 
Management  Council  please  refer  to  the 
notice  of  their  initial  meeting  that 
appeared  in  the  Federal  Register  on  July 
8, 1987  (52  FR  25639).  On  February  14. 
the  Council  will  discuss  content  of  a 
public  review  draft  of  a  long-range  plan 
for  management  of  harvest  of  iClamath 
anadromous  fish  stocks.  The  Council 
will  hear  technical  reports  on  1990  fish 
harvests,  and  on  numbers  of  spring  and 
fall  Chinook  salmon  expected  to  be 
available  for  harvest  in  1991.  On 
February  15,  the  Council  will  review, 
and  make  recommendations  on,  plans 
for  1991  harvest  of  Klamath  stocks  of 
chinnok  sahnon  and  other  anadromous 
fltfh. 

Dated  January  2&  1991.  ' 

WilBam  B.  Maitin, 

Acting  Regional  Dinctor,  U.S.  Fish  and 
Wildlife  Service. 
[FR  Doc  91-2857  FUed  2-0-91: 8:45  am] 
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Bureeu  of  Land  Management 
[OR-03(M)1-4320-02: 61-016] 

Vale  CMetrtct  Multiple-Use  Advisory 
Council;  Meeting 

AOCNCV:  Vale  District  Bureau  of  Land 
Management  Interior. 
ACTION:  Notice  of  meeting. 


:  Notice  is  given  in  accordance 
with  PubUc  Law  92-463  that  a  meeting  of 
the  Vale  District  MulHple-Use  Advisory 
Council  will  be  held  March  6  and  7. 
1991. 

The  agenda  of  the  meeting  will 
include:  Overview  of  the  National 
Historic  Oregon  Trail  Interpretive 
Center  project  Changes  in  grazing 
management  on  pubUc  lands  if  drought 
conditions  persist  Maintenance  strategy 
for  range  improvement  projects.  Update 
on  plans  and  activities  related  to 
mineral  development  at  Grassy 
Mountain,  Update  on  plans  and 
activities  in  the  Trout  Creek  Mountains. 
Update  on  issues  related  to  biodiversity, 
Update  on  riparian  restoration,  and 
Plans  for  range  and  riparian 
improvement  in  the  Harper  Allotment. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 


statements  to  the  Council  or  may  file 
written  statements  for  the  Council's 
consideration.  Anyone  wishing  to  make 
oral  statements  may  do  so  at  10  a.m. 
p.s.t  on  Thursday.  March  7. 

Summary  minutes  of  the  Council's 
meeting  will  be  maintained  in  the 
district  office  and  will  be  available  for 
public  inspection,  or  personal  copies 
may  be  purchased  for  the  cost  of 
duplication,  within  30  days  of  the 
meeting. 

DATis:  The  meeting  will  begin  at  10  a.m. 
p.s.t  Wednesday.  March  6, 1991,  and 
continue  to  12  noon.  A  field  trip  to  the 
Oregon  Trail  Interpretive  Center  project 
office  and  the  Flagstaff  Hill  site  will 
take  place  from  1:30  to  4:30.  The  meeting 
will  resume  at  8  a.m.  on  Thursday, 
March  7,  and  conclude  at  12  noon  p.s.t 

ADOfftSSes:  The  meeting  will  be  held  in 
the  meeting  room  of  the  Kopper  Kitchen 
restaurant  480  Campbell  Street  Baker 
City.  OR  97814. 

TON  FUNTHER  INTOflMATION  CONTACT 

Gerard  Hubbard.  Bureau  of  Land 
Management.  Vale  District  100  Oregon 
Street  Vale,  OR  97918  (Telephone  503 
473-3144). 

G«offrey  Middaugh, 

Associate  District  Manager. 

[FR  Doc.  91-2908  Filed  2-6-91:  8:45  am] 

SUJNO  COOC  4910-3) 


[WY-92IM1-5700;  WYW117184] 

Notice  Of  Propoeed  Relnetatement  of 
Tenninatod  Oil  and  Qaa  Leaae 

Pursuant  to  the  provisions  of  Public 
Law  97-451.  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  WYW117184  for  lands  in 
Johnson  County.  Wyoming,  was  timely 
filed  and  ws  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  section  31  (d)  and  (e) 
of  the  Mineral  Lands  Leasing  Act  of  1920 
(30  U.S.C  188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW117184  effective  September 
1, 1990.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 


increased  rental  and  royalty  rates  cited 

above. 

Pamaia  |.  Liwis, 

Supervisory  Land  Law  Examiner. 

[FR  Doc  91-2900  nied  2-6-91;  8:45  am] 


(CA-MO-01-M10-10-M12:  CACA  27774 
and  CA  940  01  6410-10-B01>;  CACA 
27792] 

Conveyance  of  Mineral  Intereeta  In 
CalHomla 

AQINCV:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  segregation. 

SUsniAflv:  The  private  lands  described 
in  this  notice,  aggregating  18.50  acres, 
are  segregated  and  made  unavailable  for 
filings  under  the  general  mining  laws 
and  the  mineral  leasing  laws  to 
determine  their  suitability  for 
conveyance  of  the  reserved  mineral 
interest  pursuant  to  section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976. 

The  mineral  interests  will  be 
conveyed  in  whole  or  in  part  upon 
favorable  mineral  examination. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  of  minerals 
ownership  where  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development 

ron  FUfrracR  infoiimation  contact: 

Judy  Bowers,  California  State  Office, 
Federal  Office  Building.  2800  Cottage 
Way.  Room  E-2845,  Sacramento, 
California  95825,  (916)  978-4820. 

Serial  Nos.  CACA  27771  CACA  27792. 

T.  3  S..  R.  27  B..  Mount  Diablo  Meridian 

Sec  34.  fractional  SWV«SE^. 

County — Mono 
,  Minerals  Reservation — ^All  coal  and  other 
minerals 

Upon  pubUcation  of  this  Notice  of 
Segregation  in  the  Federal  Register  as 
provided  in  43  CFR  2720.1-l(b).  the 
mineral  interests  owned  by  the  United 
States  in  the  private  lands  covered  by 
the  applications  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  applications  shall  terminate 
by  publication  of  an  opening  order  in  the 
Federal  Register  specifying  the  date  and 
time  of  opening:  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
to  such  mineral  interests:  or  two  years 


Federal  Regteter  /  Vol,  56.  No,  26  /  Thursday.  February  7.  1991  /  Notices 


5019 


from  the  date  of  pubUcation  of  this 
notice,  whichever  occurs  first 

Dated:  January  20, 1991. 
Nancy  |.  Alex, 
Chief,  Lands  Section. 
[FR  Doc.  91-2910  Filed  Z-^-^;  8:45  am] 
SNiJNa  COOE  4S1S.40-M 

[AZ-020-91-4410-08] 

KIngntan  Resource  Area  Resource 
Management  Plan;  Extension  of 
Comment  Period 

agency:  Bureau  of  Land  Management 

Phoenix  District  Kingman  Resource 

Area.  Interior. 

action:  Notice  of  comment  period 

extension. 

summary:  The  Kingman  Resource  Area 
has  extended  the  public  comment  period 
for  the  draft  Kingman  Resource  Area 
Resource  Management  Plan  and 
Environmental  Impact  Statement  from 
March  8, 1991  to  April  13, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Bentley.  Team  Leader,  2475 
Beverly  Avenue,  Kingman,  Arizona 
86401  (Phone  (602)  757-3161,  FTS  261- 
0200). 
8UPPUEMENTARY  INFORMATION:  The 

purpose  of  the  extension  of  the  comment 
period  is  to  provide  for  further 
consultation  and  cooperation  with  the 
affected  public  land  users.  Any  groups 
or  individuals  who  are  interested  in 
meeting  with  the  planning  team  should 
contact  Gordon  Bentley  at  the  above 
address  before  the  end  of  the  comment 
period. 

Dated:  February  1. 1991. 
Henri  R.  Bisson, 
District  Manager. 

(FR  Doc.  91-2911  Filed  2-6-91:  8:45  am] 
IMUJNG  coos  4310-U-M 


Geological  Survey 

Southern  Califomla  Earthquake  Center 
(SCEC):  Restriction  of  Eligibility  for 
Cooperative  Agreement  Award 

The  USGS  intends  to  award 
cooperative  agreement  14-08-0001- 
A0809  to  the  University  of  Southern 
California  for  partial  support  of  the 
SCEC.  IniUal  USGS  fimding  will  be 
$1,850,000. 

Project  Scope:  The  SCEC.  will  serve 
as  the  database  of  southern  CaUfomia 
geoscientific  data.  This  database  will  be 
integrated  for  the  purpose  of  formulating 
seismic  hazard  analysis.  Support  of  the 
SCEC  will  meet  the  goals  of  the  USGS's 
Earthquake  Hazards  Reduction  Program. 
Therefore,  award  of  a  cooperative 


agreement  for  partial  support  of  the 
SCEC  is  appropriate. 

Further  Information:  For  further 
information  contact  Elaine  Padovani, 
U.S.  Geological  Survey,  Geologic 
Division— MS  905, 12201  Sunrise  Valley 
Drive,  Reston.  VA  22092.  Telephone  703- 
684-6722, 

(Catalog  of  Federal  Domestic  Assistance 
Number  15.807) 

Dated:  February  1. 1991. 
Jack  J.  Stassl. 

Assistant  Director  for  Administration. 
[FR  Doc.  91-2938  Filed  2-6-91;  8:45  am] 

eiLUNO  CODE  4310-31-lt 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Board  for  International  Food  and 
Agricultural  Development  and 
Economic  Cooperation;  Notice  of 
Charter  Renewal  and  Revision 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Conunittee  Act  notice 
is  hereby  given  that  the  Administrator  of 
the  Agency  for  International 
Development  has  determined  that 
renewal  and  revision  of  the  Charter  for 
the  Board  for  International  Food  and 
Development  (BIFAD)  is  necessary  and 
in  the  public  interest.  The  revised 
Charter  expands  the  Board's  advisory 
responsibilities  to  include  all  aspects  of 
development  and  changes  the  Board's 
name  to  the  Board  for  International 
Food  and  Agricultural  Development  and 
Economic  Cooperation  (BIFADEC). 

Dated:  January  25, 1991. 
C  Stuart  Calliaon. 

Acting  Executive  Director.  BIFADEC. 
[FR  Doc.  91-2856  Filed  2-6-91;  8:45  am] 
BUXINQ  COOC  ei1«-71-« 


INTERSTATE  COMMERCE 
COMMISSION 

[Service  Order  No.  1S10-A] 

D&H  Corp.'  /Canadian  Pacific  UmHed 
Authorized  to  Operate  Tracks  of 
Delaware  and  Hudson  Railway  Co., 
Debtor  (Francis  P.  Dicello,  Trustee); 
Notice 

AOENCy:  Interstate  Commerce 
Commission. 


*  D&H  Corporation  it  •  wholly  owned  subctdiary 
of  Canadian  Pacific  Limited  that  wa*  formed  to 
acquire  the  asset*  of  the  Delaware  and  Hudson 
Railway  Company  [D&H].  That  acquisition  was 
approved  by  the  Commission  in  Canadian  Pacific 
Ltd— Pur.  »  Trackage.— DSrH  Ry.  Co.,  7 1.C.C  2d  85 
(1990). 


action:  Service  Order  No.  151(>-A 
vacates  Service  Order  No.  1510,  as 
amended. 

summary:  Service  Order  No.  15ia  as 
amended,  authorized  D&H  Corp./CP 
Rail  to  operate,  pursuant  to  49  U.S.C 
11123(a]  and  without  Federal  subsidy  or 
other  Federal  compensation,  over  tracks 
of  the  D&H  until  11:59  p.m.,  February  28, 
1991.  Service  Order  No.  1510-A  hereby 
vacates  Service  Order  No.  1510,  as 
amended. 

EFFECnVE  date:  This  order  shall 
become  effective  at  11:59  p.m.,  February 
1, 1991. . 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  Gaillard  (202)  275-7849,  or 
Melvin  F.  Clemens.  Jr.  (202)  275-1559, 
[TDD  for  hearing  impaired:  (202)  275- 
1721]. 

SUPPLEMENTARY  INFORMATION:  Upon 
application  by  Francis  P.  DiCello. 
Trustee  in  reorganization  of  the  D&H. 
and  D&H  Corp./CP  Rail.  Service  Order 
No.  1510  (55  FR  31906)  and  as  amended 
(55  FR  35962  and  49952),  was  entered 
pursuant  to  49  U.S.C.  11123(a)  and 
extended  until  11:59  p.m.,  February  26, 
1991. 

The  trustee  and  D&H  Corp./CP  Rail, 
by  application  of  November  23, 1990, 
had  requested  that  the  Commission 
continue  Service  Order  No.  1510  in 
effect  imtil  consummation  of  the 
transactions  approved  in  Canadian 
Pacific  Ltd.— Pur.  &  Trackage.— D&H 
Ry.  Co..  7  I.C.C.  2d  95  (1990).  On  ]anuary 
18, 1991,  attorneys  for  D&H  Corp./CP 
Rail  notified  the  Commission  that  the 
transactions  approved  by  the 
Commission  in  the  above  cited  decision 
had  been  consummated,  that  D&H 
Corp./CP  Rail  had  ceased  providing 
emergency  service  pursuant  to  Service 
Order  No.  1510.  and  that  operations  had 
commenced  over  D&H  as  part  of  the  CP 
Rail  system. 

The  Commission  herein  certifies  that 
the  emergency  which  prompted  entry  of 
the  original  order  in  this  proceeding  no 
longer  exists,  and  that  the  order  may  be 
vacated. 

To  purchase  a  copy  of  the  decision, 
write  to,  call  or  pick  up  a  copy  in  person 
from:  Dynamic  Concepts,  Inc..  room 
2229.  Interstate  Commerce  Commission 
Building,  Washington,  DC  20423. 
Telephone  (202)  289-4357/4359. 

Decided:  January  31. 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips  and  McDonald. 
Sidney  L  Stricklaod,  fr^ 
Secretary. 

(FR  Doc  91-2978  Filed  2-6-91;  R-45  am] 
StuiNQ  coos  703S-ei-« 


BEST  COP^ 
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CFhwne*  Docint  N&  SItSI] 

CSX  Traiwportatlon,  Inc.— Traekag* 


lurihMy  Col;  NoMm 

The  Monongahela  Railway  Company 
has  agreed  to  grant  overhead  trackage 
rights  to  CSX  Transportation.  Inc.. 
between  milepost  E  Jet  OA  at  or  near 
Brownsville  (or  a  point  known  as 
"Brown"),  PA,  and  milepost  B.  Jot  66.65, 
at  or  near  Rivesville  (or  a  point  known 
as  "Catawba  Junction"),  WV,  a  distance 
of  66.65  miles.'  The  trackage  rights  were 
to  become  effective  on  January  29, 1991. 

This  notice  is  Bled  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on: 
Lawrence  R  Richmond,  100  North 
Charles  Street  Baltimore,  MD  21202. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  afifected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354 1.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry^  Inc.— Lease  and  Operate,  360 
ICC.  653  (1980). 

Dated  Pebniaiy  1, 1991. 

By  the  ConuniMioa  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L  Stricklud,  ]u 
Secretary. 
(FR  Doc  91-2979  Piled  2-9-91;  8:45  am] 

■NXSM  COOC  70M-ei-« 


[FInanca  Docket  Na  31822] 

CSX  TrwMportatlon,  Inc.— Tracfcag* 
Rights  ExMifMlon— th«  Pnfbuigli  A 
Lak*  ErI*  Railroad  Co;  Examption 

The  Pittsburgh  &  Lake  Erie  Railroad 
Company  has  agreed  to  grant  overhead 
trackage  righu  to  CSX  Transportation, 
Inc.,  between  milep>ost  53.9,  at  or  near 
Brownsville  (or  a  point  known  as 
"Brown").  PA.  and  milepost  15.3, 
Monongahela  Branch  Junction.  PA,  a 
distance  of  approximately  3ae  miles.* 
The  trackage  rights  were  to  become 
effective  on  January  29, 1991. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 


'  HtcM  tncUgB  righia  will  coaiiact  at  or  naar 
Brownsville  with  other  trackaga  righU  which  an  tha 
aubjact  of  an  exemption  in  Finance  Docket  Na 
31S22. 

■  Theaa  trackage  righia  will  connect  at  or  naar 
Brownavilh  with  other  trackage  righu  which  are  the 
aubject  of  an  exemption  in  Finance  Docket  No. 
31821. 


petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on: 
Lawrence  H.  Richmend,  100  North 
Charles  Street,  Baltimore,  MD  21202. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354  LC.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc.— Lease  and  Operate,  380 
LC.C.  653  (1980). 

Dated-  Februaiy  1. 1901. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Prooaedings. 
Sidney  L  Strickland.  Jr.. 
Secretary. 

[FR  Doc  91-2980  Filed  2-ft^n;  8:45  am] 
MLUMQ  COM  TOM  01  M 


innance  Dockat  No.  31653] 

SL  Lawranca  A  Raquatta  Rtvar 
Railroad— Laaaa  and  Oparation 
Examption— Unaa  in  Now  York; 
Exampllon 

The  New  York  &  Lake  Erie  Railroad, 
through  its  SL  Lawrence  &  Raquette 
River  Raiht)ad  Division  (SLRR),  has 
filed  a  notice  of  exemption  to  lease  and 
operate  32  miles  of  rail  line  owned  by 
the  Ogdensburg  Bridge  and  Port 
Authority  (OBPA)  extending:  (1) 
Between  milepost  0.0,  at  Ogdensburg, 
NY,  and  milepost  25.2,  at  Norwood,  NY; 
and  (2)  between  milepost  0.0.  at 
Norwood,  and  milepost  6.8±,  at 
Raymondville,  NY. 

This  transaction  is  related  to  two 
independently  filed  petitions  for 
exemption  that  were  granted  in  Docket 
No.  AB-322  (Sub-No.  IX),  NRUC 
Corporation— Petition  for  Exemption — 
Discontinuance  of  Service  and 
Operations  in  SL  Lawrence  County,  NY', 
and  Docket  No.  AB-323  (Sub-No.  IX). 
Ogdensburg  Bridge  and  Port 
Authority— Petition  for  Exemption- 
Abandonment  and  Discontinuance  of 
Service  between  Ogdensburg  and 
Waddington,  in  SL  Lawrence  County, 
NY  (not  printed),  served  January  25, 
1991.  In  that  decision,  the  Commission 
granted:  (1)  NRUC  Corporation,  the 
ciirrent  operator  on  the  line,  an 
exemption  from  the  provisions  of  49 
U.S.C  10903,  eL  seq.,  to  discontinue 
service;  and  (2)  OBPA.  the  owner  of  the 
line,  an  exemption  fiY)m  the  same 
provisions  to  abandon  the  line. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Robert  O. 
Dingman.  Jr.,  SL  Lawrence  k  Raquette 
River  Railroad.  50  Commercial  StreeL 
Gowanda.  NY  14070. 


This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  1060S(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided  February  1, 1901. 

By  the  Commissioa  David  M.  Konschnik,' 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  Jr.. 
Secretary. 

[FR  Doc.  91-2981  Filed  2-6-01;  8:45  am] 
nUJNQ  COOl  TOSS^VM 


(Ffcianca  Dockat  Na  31320] 

St  Loula  Southwaatam  Ralhvay 
Company— Trackaga  RIgMa 
Exemption— Burlington  Northern 
Railroad  Company 

Burlington  Northern  Railroad 
Company  has  agreed  to  grant  overhead 
trackage  rights  to  SL  Louis 
Southwestern  Railway  Company  (SSW) 
over  a  9e5-foot  connector  track  at  or 
near  Theresa  Avenue.  SL  Louis,  MO. 
The  trackage  rights  will  connect  SSWs 
existing  trackage  rights  over  lines  of 
Missouri  Pacific  Railroad  Company  and 
Terminal  Railroad  Association.  The 
trackage  rights  were  to  become  effective 
on  or  as  soon  as  possible  afier  Februaiy 
7. 1991.  > 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  John 
MacDonald  Smith.  SL  Louis 
Southwestern  Railway  Company,  813 
Southern  Pacific  Building.  One  Market 
Plaza,  San  Francisco.  CA  94105. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN,  354  LCC 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
ICC.  653  (1980). 

Dated:  January  31, 1991. 


■  SSWa  original  nolioa  wu  deCKtiva  due  io  an 
inadvertent  printiiig  anor.  Tbe  exampllon  baoomea 
affecUva  7  daya  after  tha  January  3L  isei.  fUe  date 
of  SSWa  amended  notice  coirecting  the  defect  40 
CFR  1180.4(g)(1). 
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By  the  Commiision.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr^ 
Secretary. 

[FR  Doc.  91-2836  Filed  2-6-91;  8:45  am] 
■lUJNO  CODE  703S-0t-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Reaearch  Act  of  1984— 
Bell  Communications  Researcti,  Inc. 

Notice  is  hereby  given  thaL  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  etseq.  ("Uie  Act"),  Bell 
Communications  Research,  Inc. 
("Bellcore")  on  December  21, 1990  has 
filed  a  written  notification  on  behalf  of 
Bellcore  and  NEC  Corporation  ("NEC") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  of  the  venttire  and  (2)  the 
nature  and  objective  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  imder  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  AcL  the  identities  of  the  parties  to 
the  venture,  and  its  general  areas  of 
planned  activities,  are  given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W  ML  Pleasant  Avenue,  Livingston, 
New  Jersey  07039. 

NEC  is  a  Japanese  corporation  with  a 
place  of  business  at  7-1  Shiba  5-chome, 
Minato-ku,  Tokyo  108-01,  Japan. 

On  November  8, 1990,  Bellcore  and 
NEC  entered  into  an  agreement  to 
engage  in  cooperative  and  theoretical 
and  experimental  studies  in  high  Tc 
superconductor  thin  film  and  prototype 
thin  film  device  research  to  better 
understand  the  applications  of  such 
technology  for  exchange  and  exchange 
access  services,  including  demonstrating 
feasibihty  of  research  concepts  by 
experimental  prototypes  of  such 
technologies. 
Joaeph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  91-2930  Filed  2-6-91;  8:45  am] 

■nXINQ  CODC  4410-01-M 


Notice  Pursuant  to  ttte  National 
Cooperative  Reeearch  Act  of  1984— 
Petrotechnlcal  Open  Software  Corp. 

Notice  is  hereby  given  thaL  on 
January  14, 1991,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 


Act  of  1984, 15  U.S.C.  4301  et  seq.  ("the 
Act"),  Petrotechnlcal  Open  Software 
Corporation  ("POSC")  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  a  joint  venture  to 
conduct  research  and  development  of  an 
integrated  software  platform  for 
petroleimi  exploration  and  production 
and  (2)  the  nature  and  objectives  of  the 
venture.  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b]  of  the  Act,  the  identities 
of  the  parties  to  the  venture  and  its 
general  areas  of  planned  activity  are 
given  below: 

Voting  members 

BP  Exploration  Incorporated,  5151  San 

Felipe,  Houston,  TX  77056. 
Chevron  Corporation,  P.O.  Box  42832, 

Houston,  TX  77242-2832. 
Societe  Nationale  ELF  Aquitaine 

(Production),  64018  Pau  Cedex, 

France. 
Mobil  Exploration  and  Producing 

Services  Incorporated,  Technical 

Computer  Center.  P.O.  Box  650232. 

Dallas,  TX  75265-0232. 
Texaco  Incorporated,  E  &  P  Technology 

Division,  P.O.  Box.  770071.  Houston, 

TX  77042-5301. 

Non-voting  members: 

ZEH  Graphics  Systems,  1325  Dairy 
Ashford.  Suite  295,  Houston,  TX  77077. 

Additional  voting  members  may  be 
added  by  vote  of  three-fourths  of  the 
existing  voting  members.  Additional 
non-voting  members  may  be  added  by 
the  board  of  directors.  The  non-voting 
membership  of  POSC  is  open  to  any 
corporation  or  other  entity  with  an 
interest  in  petroleum  exploration  or 
production.  Information  regarding 
participation  in  the  venture  may  be 
obtained  by  contacting  POSC. 

POSC  is  a  non-profiL  non-stock 
membership  corporation  organized 
under  the  laws  of  the  State  of  Delaware. 
The  object  of  POSC  is  to  imdertake 
cooperative  research,  developmenL 
formulation  and  experimentation 
concerning  an  open,  integrated  software 
platform  for  the  exploration  and 
production  segments  of  the  petroleum 
industry.  POSC  will  engage  in  all 
necessary  activities  to  accomplish  this 
objective  including: 

1.  Conducting  research  and 
experimentation  to  formulate  and 
develop  specifications  for  an  open, 
integrated  software  platform; 


2.  Developing  and  promoting  new  and 
relevant  standards  and  participating  in 
the  development  of  industry  standards: 

3.  Conducting  research  and 
experimentation  to  formulate  and 
develop  a  high  level  logical  common 
data  model; 

4.  Conducting  research  and 
experimentation  to  formulate  and 
develop  test  suites  to  permit  vendors  to 
evaluate  their  offerings  against 
specifications; 

5.  Certifying  that  industry  offerings 
are  in  compliance  with  specifications; 

6.  Conducting  research  and 
experimentation  in  order  to  formulate 
and  develop  software  offerings 
consistent  with  specifications,  to  the 
extent  required  to  supplement  available 
industry  offerings; 

7.  Developing  and  making  available 
software  or  other  proprietary 
information  or  technology  developed 
through  POSC,  including  the  granting  of 
licenses; 

8.  Providing  technical  assistance  to 
end  users  and  software  vendors  in  the 
implementation  and  use  of  the 
specifications  and  software  offerings 
developed  by  POSC; 

9.  Collecting,  exchanging  and 
analyzing  research  information  required 
to  achieve  the  venture's  objective; 

10.  Establishing  an  open  process  for 
solicitation  of  inputs  for  its 
specifications,  test  suites  and  any 
software  oferings; 

11.  Establishing  guidelines  for  the 
licensing  of  technology  submitted  by  an 
interested  party  and  utilized  by  POSC  in 
its  integrated  software  platform,  test 
suites  or  software  offerings;  and 

12.  Conducting  research  and 
experimentation  to  formulate  and 
develop  methods  for  the  distribution  of 
POSC's  software  offerings  in  an 
encoded  form  which  is  not  limited  to  the 
machine  architecture  on  which  it  will 
execute. 

The  venture  became  effective  November 
30.1990. 

Joseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  91-2913  Filed  2-6-91;  8:45  am] 

BHXNM  COOe  4410-01-M 

National  Institute  of  Corrections 
Advisory  Board  Meeting 

Time  and  Date:  1  p.m.,  Sunday,  March 
3,1991. 

Place:  Crystal  Gateway  Marriott 
Hotel,  1700  Jefferson  Davis  Highway. 
Arlington,  Virginia. 

Status:  Open. 
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Matten  to  be  Con»idend:  The  FY 
1992  Program  Plan,  the  Correctiont 
Televi«ion  Network,  the  NIC/OJJDP 
Agreement,  and  a  briefing  by  the  Bureau 
of  Justice  Statistic*  on  their  programs. 

Contact  Person  for  More  Information: 
Larry  Solomon.  Deputy  Director,  [202) 
307-3106. 

M.  W«yM  HuoM. 

Dinctor. 

PH  Doc  01-2B33  Piled  2-6-01:  ft4S  am] 

aauNo  coot  44ie-ss-H 


DEPARTMENT  OF  LABOR 

Efliployiiiwil  MM!  TraininQ 
AdminMratton 

Job  Training  Partnarahip  Act; 
Announcamant  of  Propoaad 
Noncompatltiva  Grant  Awarda 

AOENCv:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice  of  intent  to  award  a 
noncompetitive  grant. 

summary:  The  Employment  and 
Training  Administration  (ETA) 
announces  its  intent  to  modify  a  current 
grant  with  the  Contact  Center,  Inc.  of 
Lincola.  Nebraska,  for  the  provision  of 
specialized  services  under  the  authority 
of  the  Job  Training  Partnership  Act 
(JTPA). 

DATIS:  It  is  anticipated  that  this  grant 
agreement  will  be  executed  by  February 
27. 1991,  and  will  be  funded  for  one 
year.  Submit  comments  by  4:45  p.m. 
(Eastern  Time),  on  February  22, 1991. 

AOORCSSES:  Submit  comments  regarding 
this  proposed  assistance  award  to:  U.S. 
Department  of  Labor.  Employment  and 
Training  Administration,  room  C-4305, 
200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Attention: 
Charlotte  Adams:  Reference  FR-DAA- 
002-91. 

SUPPLEMENTAL  INFORMATION:  The 

Employment  and  Training 
Administration  (ETA)  announces  its 
intent  to  modify  our  current  grant  with 
the  Contact  Center,  Inc.  of  Lincoln, 
Nebraska.  The  grantee  will  provide 
information  regarding  workforce/ 
workplace  issues  relating  to  the  Job 
Training  Partnership  Act  (JTPA)  by 
phone  to  callers  to  the  Project  PLUS 
system  and  follow-up  with  written 
information  where  appropriate.  Grantee 
will  also  inform  JTPA  Service  Delivery 
Areas  (SDAs)  of  all  referrals  of  Project 
PLUS  callers  to  their  SDAs  on  a  monthly 
basis.  Funds  for  this  activity  are 
authorized  by  the  Job  Training 
Partnership  Act  as  amended.  Title  IV— 
Federally  Administered  Programs.  The 


proposed  funding  la  approximately 
$168,000  for  a  one  year  period 

Signed  at  Washington,  DC  on  January  25, 
1991. 

Robert  0.  Paiker, 
ETA  Grant  Officer. 
[PR  Doc  81-2897  FUed  2-6-91:  8:45  am] 

■lUJM  coot  4SW-4S-M 


Job  Training  Partnaiahlp  Act  (JTPA); 
Building  tha  CafMClty  of  tha  JTPA 
Systam 

AOCNCV:  Employment  and  Training 

Administration.  Labor. 

ACnON:  Notice;  request  for  comments. 

summary:  Although  there  is  widespread 
recognition  of  the  success  achieved  by 
the  Job  Training  Partnership  Act  (JTPA) 
training  system,  there  have  been 
concerns  raised  from  many  sources,  but 
most  frequently  from  within  the  system 
itself,  that  there  is  a  need  to  improve  the 
quality  of  services  and  management  of 
the  program.  The  purpose  of  tfiis  notice 
is  to  begin  a  dialogue  among  all  partners 
within  the  JTPA  system  on  how  best  to 
strengthen  that  capacity  of  the  system. 
The  initial  comment  period  will  be 
followed  by  consultations  with  the 
principal  commenters,  Congressional 
staff  and  interest  groups  to  arrive  at 
positions,  where  appropriate,  and 
publish  such  positions  for  general 
comments.  In  order  to  stimulate 
recommendations  and  reactions,  the 
paper  is  organized  around  a  set  of 
optional  approaches  to  the  three 
components  of  capacity-building  most 
frequently  identified  by  State  and  local 
program  operators  as  key  elements  of 
such  a  system.  They  are:  (1)  Training  of 
JTPA  professional  staff,  (2)  an  appraisal 
system  which  promotes  quahty  in 
program  delivery,  and  (3)  recognition  of 
staff  competencies.  These  options  are 
intended  to  be  illustrative  and  do  not 
preclude  other  options  from 
consideration. 

DATES:  Written  comments  on  this  notice 
are  invited.  Comments  should  be 
submitted  on  or  before  March  11, 1991. 
Following  the  comment  period,  the 
Department  will  review  the  comments 
received,  meet  and  discuss  issues  with 
principal  commenters.  Congressional 
staff,  and  interest  groups,  arrive  at 
positions,  where  appropriate,  and 
publish  such  positions  for  general 
comment 

AOORESSCS:  Written  comments  shall  be 
mailed  to  the  Assistant  Secretary  for 
Employment  and  Training.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  room  N-4703. 
Washington.  IX:  20210.  Attention:  Mr. 


Hu^  S.  Davies.  Acting  Director,  Office 
of  Employment  and  Training  Programs. 
Commenters  wishing  acknowledgement 
of  receipt  of  their  comments  should 
submit  them  by  certified  mail.  ret\im 
receipt  requested. 

TOR  RMTIMR  INTORMATIOW  CONTACT: 

Mr.  Hugh  S,  Davies.  Acting  Director.  . 
Office  of  Employment  and  Training 
Programs.  Telephone:  (202)  535-058a 
(This  is  not  a  toll-free  number.) 

SUPPLCMINTARV INTORMAT10N:  The 

purpose  of  this  notice  is  to  offer  a 
sample  of  optional  ways  of 
strengthening  the  capacity  of  the  Job 
Training  Partnership  Act  (JTPA)  system 
and  to  obtain  further  options,  views  and 
guidance  from  the  JTPA  system.  The 
Department  of  Labor  (Department) 
intends  to  move  forward  as  the  system 
wishes  and  therefore  is  committed  to 
capacity-building  as  a  collaborative 
process  involving  State  and  local 
officials  and  other  interested  parties  at 
each  step  in  the  process.  The 
Department  also  recognizes  that  several 
options  may  not  involve  the  Federal 
Government.  Therefore,  next  steps  an^ 
future  direction  for  capacity-building 
efforts  will  be  based  on  the  JTPA 
system's  response  and  comments 
elicited  as  a  result  of  this  Notice.  The 
Department  does  not  intend  to  proceed 
with  any  of  the  options  presented  unless 
and  until  support  is  received  from  the 
JTPA  system.  This  notice  L  a  first  step 
in  a  continuing  process  to  determine 
how  capacity-building  objectives  can  be 
best  achieved. 

The  Department  is  interested  in 
comments  regarding  the  best  overall 
approach  to  building  the  capacity  of  the 
JTPA  system  as  well  as 
recommendations  with  regard  to:  (1)  A 
National  Training  Institute,  (2)  an 
appraisal  system  which  would  foster  ' 
program  excellence,  and  (3)  ways  of 
increasing  and  recognizing  JTPA 
professional  sta^  competencies.  In 
addition  to  commenting  on  the  options 
as  presented,  commenters  are  also 
encouraged  to  suggest  new  alternatives. 
In  responding,  please  indicate  how  the 
Department  can  and  should  proceed,  if 
at  all. 

The  Department  is  particularly 
interested  in  receiving  comments  on    • 
approaches  to  capacity-building  that 
have  already  been  successfully 
implemented  within  the  JTPA 
community.  Such  approaches  could 
serve  as  models  for  our  efforts,  and  the 
Department  could  benefit  by  buiding 
upon  these  successful  strategies  in 
developing  the  capacity-building 
initiative  at  the  national  level. 
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Background 

While  JTPA  over  the  past  years  has 
been  labeled  as  one  of  the  most 
successful  job  training  programs  ever, 
the  Department  has  repeatedly  heard 
from  many  sources  that  the  system  must 
continue  to  grow  in  order  to  be  prepared 
to  deal  with  the  upcoming  challenges  of 
a  changing  economy  and  workforce. 
Most  frequently  raised  has  been  the 
need  for  comprehensive  training  of 
ITPA  staff  at  all  levels;  improving  the 
quality  of  service  delivery;  and 
recognition  of  staff  competencies. 

The  JTPA  Advisory  Committee  made 
up  of  leaders  from  the  job  training 
system,  the  private  sector,  labor, 
education  and  community-based 
organizations  emphasized  the  need  for 
building  the  capacity  of  the  JTPA  system 
in  its  March  1969  report  "Working 
Capital:  JTPA  Investments  for  the  90s." 
While  complimenting  the  system  for  its 
past  performance,  the  report  goes  on  to 
say: 

The  real  capacity  for  better  performance  in 
JTPA  lies  in  its  service  provider  organizations 
and  the  people  who  staff  them.  The  job 
training  system,  in  its  various  guises,  has 
performed  remarkably  well  since  its 
inception  several  decades  ago,  surviving 
large  swings  in  funding,  singificant  changes 
in  governing  relationships,  and  substantial 
shifts  in  the  mix  of  allowable  target 
population  and  services.  The  source  of  this 
enduring  capacity  should  be  explicitly 
recognized;  every  effort  should  be  made  to 
ameliorate  the  conditions  that  impede  it  and 
sustained  efforts  should  be  provided  to 
ensure  that  it  is  nurtured. 

The  Advisory  Committee 
recommended  that  the  Department  as  a 
leader  in  the  field  of  training  and 
employment  take  a  proactive  role  in 
building  capacity  throughout  the 
employment  and  training  system,  going 
as  far  as  to  suggest  the  creation  of  a  new 
line  item  for  staff  training  and 
development  in  the  JTPA  appropriation. 

Further  evidence  of  the  system's 
interest  in  and  need  for  comprehensive 
training  is  foimd  in  a  recent  study  on 
"JTPA  Staffing  and  Staff  Training  at  the 
State  and  SDA  Levels."  prepared  by 
Berkeley  Planning  Associates  and 
Macro  Systems.  Inc.  The  study  indicated 
consensus  about  overall  training 
priorities  at  the  State  and  service 
delivery  area  (SDA)  levels,  as  well  as 
priorities  specific  to  staff  performing 
.  different  types  of  functions.  The  study 
revealed  considerable  interest  in 
training  at  the  State  and  SDA  levels,  as 
well  as  at  the  service  provider  level. 

Several  key  national  training  and 
employment  organizations  echoed  these 
concerns  as  well  in  a  recent  letter  to  the 
Department  saying  that  "it  has  become 
increasingly  apparent  that  there  is  a 


need  for  systematic  development  of  a 
body  of  knowledge,  communications 
channels,  and  curricula  and  training  to 
build  the  profession  and  professional 
practice  in  the  various  employment  and 
training  programs  throughout  the 
nation." 

Principles 

There  are  many  underlying  principles 
which  may  be  useful  in  guiding  the 
Department's  efforts  and  apply  to  all 
three  areas  in  which  options  are 
presented: 

1.  All  of  the  Department's  capacity^ 
building  plans  will  be  designed  in  a 
collaborative  manner  with  State  and 
local  government  partners,  including  the 
role  and  involvement  of  the  Federal 
Government 

2.  Program  design  and  delivery  are 
State  and  local  functions.  There  is  no 
intention  for  standardization  of  JTPA 
programs  to  occur  as  a  result  of  any  of 
the  capacity-building  efforts. 

3.  Capacity-building  efforts  shouJd  be 
system-driven,  based  on  the  system's 
self-expressed  needs,  and  built  upon 
what  currently  exists.  That  is,  capacity- 
building  is  intended  to  have  the 
ownership  of  the  system. 

4.  Duplication  of  effort  should  be 
avoided  and  integration  of  existing 
effective  training  programs  and 
techniques  currently  being  operated  at 
Regional,  State  and  local  levels 
encouraged. 

5.  First  priority  for  training  and  staff 
development  will  be  geared  to  local 
level  staff  who  comprise  the  first-line 
team  in  serving  the  target  population. 

Options 

A.  For  Comprehensive  Training  of  JTPA 
Staff  at  All  Levels 

1.  Continue  the  System  as  it  is. 
Currently,  a  variety  of  resources  are 
used  at  the  Federal.  State  and  local 
levels  to  provide  staff  training.  Some 
JTPA  Title  IV  Technical  Assistance  and 
Training  (TAT)  funds  are  used  for 
national  grants  with  public  interest 
groups  and  other  contractors  charged 
with  providing  technical  assistance  and 
some  of  the  Title  IV  TAT  funds  are 
passed  on  to  the  regions  for  use  by 
regions  and  States.  States  also  are  free 
to  use  administrative  and  some  6% 
incentive  funds  for  training.  Some 
regions  and  States  have  developed  their 
own  training.  Some  regions  and  States 
have  developed  their  own  training 
institutes.  Others  have  contracted  with 
local  colleges  and  other  service 
deliverers  to  provide  training.  Each 
locality  operates  according  to  its  own 
needs  wiUiout  a  centralized  mechanism 
for  sharing  information  among  SDAs 


and  States,  avoiding  duplication  of 
effort  and  ensuring  quality  control. 

2.  Establish  a  National  Training 
Institute  Which  Can  Operate  in  One  of 
Several  Ways 

a.  A  centralized,  Physical  Presence 
Which  Provides  Direct  Training  in  All 
Areas  forfTPA  Staff  at  All  Levels. 
States  would  send  their  staffs  to  the 
centralized  facility  for  all  training. 

This  option  avoids  duplication  and 
encourages  information  sharing,  but 
raises  many  questions  and  concerns. 
Inadequate  funds  for  travel  and 
comprehensiveness  of  this  National 
approach  may  adversely  affect  ciurent 
State  and  regional  training  initiatives 
and  institutes.  In  addition,  a  highly 
centralized  institute  may  be  perceived 
as  unresponsive  to  the  needs  of  local 
jurisdictions  within  the  JTPA  system. 

b.  A  Central  Facility  Complemented 
By  a  Multiplicity  of  Field  Delivery 
Capacities.  The  central  facility  would  be 
responsible  for  setting  quality  standards 
for  training  deliverers  and  curriculum 
development,  serving  as  a  broker  of 
quality  training,  developing  exportable 
curriculum  packages,  and  establishing 
new  ways  of  communcating  with  the 
employment  atid  training  community. 
The  central  facility  would  provide 
executive-level  training  and  a  limited 
amount  of  direct  training  for  other  level 
JTPA  staff.  The  bulk  of  the  training 
would  be  done  closer  to  home  through 
use  of  existing  resources  in  the  regions. 
States  and  SDAs  and  the  development 
of  new  capabilities.  The  central  facility 
would  train  the  trainers  and  exercise 
careful  control  over  off-site  training, 
sanctioning  or  "franchising"  that 
training  meeting  its  standards. 

This  option  has  the  advantage  of 
making  maximum  use  of  existing 
effective  resources,  avoiding  duplication 
and  limiting  travel  costs.  On  the  other 
hand,  some  concern  may^exist  that 
without  increased  funding,  a  National 
effort— even  one  done  in  a  collaborative 
fashion — will  result  in  some  reduction  of 
local  training.  In  addition,  charging  the 
institute  with  such  a  multitude  of  tasks 
may  be  too  broad  to  be  feasible. 

c.  An  Organization,  Without  a  "Bricks 
and  Mortar"  Headquarters,  Providing  a 
Range  of  Services  Which  May  Include 
Serving  as  a  Broker  of  Quality  Training, 
Assessing  Existing  Curriculum  and 
Preparing  Curriculum  Packages  Based 
on  a  Synthesis  of  Existing  and  New 
Materials,  Providing  Technical 
Assistance  to  Existing  Training 
Institutes  on  Request  and  Identifying 
New  Ways  for  the  System  to  Provide 
Training.  This  option  allows  fewer 
services  to  the  system  but  would  be  less 


5M4 Pedwl  Ragtotor  /  Vol  56.  No.  26  /  Thursday.  Febroary  7.  1991  /  Notices 


expensive.  Without  ■  direct  training 
function,  this  option  may  be  perceived 
as  being  less  "in  touch"  with  the  needs 
of  the  system. 

3.  EatabUsh  a  National  Board  of 
Directon  To  Ovenee  a  State  ana 
Regional  Training  System 

The  Board  woiud  establish  standards 
for  States/regions  to  meet  in  providing 
effective  training  and  would  assist  those 
implementing  such  training  on  an  as 
needed  basis. 

This  option  retains  a  degree  of 
autonomy  for  the  States  and  regions 
while  accommodating  a  national  role  for 
coordination  and  quality  control.  There 
would  be  some  concerns  relative  to  the 
feasibility  of  a  National  Board 
overseeing  so  many  jurisdictions  and  to 
the  receptivity  of  the  system  to  still 
another  set  of  National  standards. 

4.  Offer  Direct  Grants  With  Technical 
■Assistance  and  Training  Funds  to 
Regions  and  States:  To  Bolster  Existing 
Training  Institutes;  To  Create  New 
Ones;  and  To  Develop  Replicable 
Programs  and  Curricula 

Such  a  grant  program  could  be 
operated  nationally  or  each  State  could 
be  given  funds  to  competitively  award 
to  SDAs  with  innovative  training  ideas. 
This  option  would  give  recognition  to 
effective  deliverers  and  innovators.  On 
the  other  hand,  this  approach  might  not 
be  as  effective  in  promoting  information 
sharing  and  precluding  duplication  of 
effort 

B  For  Improving  the  Quality  of  Service 
Delivery 

1.  Continue  the  System,  As  Is.  The 
approach  the  Employment  and  Training 
Administration  (ETA)  has  taken  to  date 
to  comply  with  its  responsibilities  under 
the  JTPA  is  to  put  into  place  a  system  of 
performance  standards  as  well  as 
program  oversight  through  a  number  of 
different  processes.  These  processes 
encompass  audits,  the  Department's 
Office  of  the  Inspector  General  (OIG) 
activities.  General  Accounting  Office 
(GAO)  activities,  and  ETA  on-site 
reviews.  It  is  clear  that  the  current 
oversight/monitoring  system  focuses 
heavily  on  integrity  issues  touching  only 
sli^tly  on  programmatic  and  quality 
concerns.  In  working  with  the  current 
approach,  ETA  might  seek  to  redirect 
the  system  to  promote  quality  and 
results  oriented  operations. 

2.  Establish  a  Quality  Appraisal 
System.  A  system  of  appraisal  which 
emphasizes  quality  of  operations  would 
be  designed  by  State  and  SDA 
representatives  working  with  the 
Department  to  be  administered  by  the 
States.  The  assessment  instrument 
would  be  based  on  models  of  excellence 
and  list  attributes  and  activities  that 


constitute  progressively  higher  levels  of 
quality  against  which  assessment  can 
occur  in  each  of  several  critical  areas  of 
program  planning,  administration,  client 
services  and  outcomes/results.  Best 
practices  would  be  documented  and 
disseminated  throughout  the  system  and 
recognition  would  be  given  to  excellence 
through  a  variety  of  means. 

This  approach  would  not  be  a  pass- 
fail  accreditation  type  system;  rather, 
the  review  would  assess  the  current 
operation,  solve  problems,  prppel 
operations  toward  increased 
performance  and  recognize  the  best 

States  would  use  a  universal 
instrument  to  assess  quality  and  if 
desired,  modify  the  instrument  to  meet 
State/local  needs.  States  would  also 
develop  an  implementation  plan.  SDAs 
would  do  a  self  assessment  using  the 
instrument  and  be  visited  by  a  review 
team  about  every  third  year  in  order  to 
confirm  findings,  note  excellence,  and 
gain  suggestions  to  resolve  operational 
problems.  States  would  chair  the  review 
team  composed  of  a  Federal 
representative  and  SDA  representatives 
from  other  areas. 

Options  in  implementing  this  model: 
This  option  assumes  Federal 
involvement  in  assessment  instrument 
design  and  participation  on  an  SDA 
review  team.  Alternatively,  the  design  of 
a  review  instrument  could  be  done 
under  the  auspices  of  an  outside 
organization  and  team  members  could 
be  restricted  to  SDA  peers.  Also,  the 
process  could  universally  cover  SDAs  or 
SDAs  could  volunteer  for  the  process  in 
order  to  be  recognized  or  to  improve 
their  operations. 

The  process  will  require  time, 
commitment  and  some  funds.  On  the 
other  hand,  improved  management  and 
operations  should  result 

3.  Research  the  Possibility  of 
Establishing  Some  Type  of 
Accreditation  System.  Accreditation  is 
defined  as  a  process  whereby  an  agency 
or  association  grants  public  recognition 
to  a  school,  college  or  imiversity,  or  a 
specialized  study  program  that  meets 
certain  predetermined  quaUfications  or 
standards.  SDAs  that  meet  certain 
standards  could  be  recognized  through 
an  accreditation-type  process.  This 
would  involve  the  establishment  of  an 
outside  Accreditation  Board.  The  Board 
might  establish  standards  that 
"accredited"  SDAs  would  meet  develop 
procedures  for  a  self-study  process,  train 
peer  reviewers,  receive  review  reports, 
make  Judgments  on  whether  an  SDA 
passed  the  process.  SDAs  would 
voluntarily  submit  to  this  process. 

While  the  system  may  like  the  term 
"accreditation,"  the  term  is  normally 
reserved  for  educational/training 


Institutions  and  programs  that  gain 
approval  frt>m  the  Council  on  Post 
Secondary  Accreditation  or  the  U.S. 
Department  of  Education. 

C.  For  Increasing  the  Recognition  of 
Staff  Competencies 

1.  Retain  the  Current  System.  JTPA 
and  its  predecessor  programs  have  been 
in  operation  for  a  number  of  years.  Staff 
is  generally  of  good  quality  and  turnover 
varies  by  type  of  job  and  location.  At 
least  two  associations  have  been 
involved  in  staff  development  activities, 
a  State  is  working  to  estabUsh 
credentials  for  professional  staff  growth 
and  a  few  universities  offer  emplojrment 
and  training  courses.  The  area,  however, 
is  not  a  recognized  profession  or  career. 
The  result  is  that  there  is  not  an 
automatic  recruitment  source  and  career 
progression  paths  are  unknown  or  lack 
certainty.  On  the  other  hand,  the 
multiplicity  of  hiring  systems  are  not 
exclusionary,  but  are  gpen  to  a  range  of 
individuals  and  talents. 

2.  Establish  a  Credentials  or 
Certification  System  by  Which  a 
Professional  Organization  or  an 
Independent  External  Agency 
Recognizes  the  Competencies  of 
Individual  Practitioners  Within  the 
JTPA  System.  The  purposes  of  a 
certification  system  are  multiple:  (a)  To 
enstire  a  supply  of  competent  staff  who 
are  recognized  professionals;  (b]  to 
establish  minimum  knowledge,  skills 
and  abilities  which  are  necessary  to 
perform  specific  jobs  and  to  certify 
those  who  possess  them;  (c)  to  provide  a 
meaiu  for  professional  growth  and 
development  and  (d)  to  develop  a  self- 
regulatory  system  for  the  profession 
which  includes  a  set  of  ethical  standard 
and  thereby  protects  clients  and 
employers  &x>m  incompetent 
practitioners. 

There  are  two  approaches  which  the 
outside  professional  organization  may 
consider  in  establishing  a  certification 
system: 

a.  A  Voluntary  System  Whereby 
Competencies  Required  for  fobs  Within 
the  JTPA  System  Are  Defined  and 
Training  Opportunities  are  Provided  for 
Staff  Needing  to  Attain  These 
Competencies.  An  individual  wishing  to 
be  certified  may  at  any  point  be  . 
evaluated  by  his/her  peers  or,  as  an 
alternative,  take  a  test  in  a  given 
competency  areas.  This  option  would 
serve  to  provide  the  tools  needed  to 
upgrade  the  skills  of  JTPA  staff  and 
would  not  screen  present  JTPA  staff  ou 
of  the  system  or  prevent  the  initial 
employment  of  talented  individuals 
lacking  the  proper  "credentials." 
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b.  A  Mandatory  Process  Used  for 
Hiring  and  Promoting  Only  Those 
Demonstrating  the  Identified 
Competencies.  Such  a  process  would 
insure  a  uniformity  in  selection  of  JTPA 
staff.  If  certain  skills  are  needed  for 
JTPA  jobs,  then  the  logic  prevails  that 
only  persons  demonstrating  these  skills 
should  be  hired  or  promoted.  On  the 
other  hand,  it  may  preclude  the  hiring  of 
staff  with  career  growth  potential,  if 
given  an  opportunity  for  development 
and  subsequent  certification. 

As  mentioned  above,  the  Department 
does  not  intend  to  be  involved  in  the 
administration  of  a  credentialing 
process.  If  requested,  the  Department 
could  assist  an  outside  credentialing 
organization  in  defining  the  knowledge 
and  competencies  for  selected 
occupations  and  developing  training 
curricula  for  these  competencies.  Such 
activities  would  be  applicable  not  only 
I       to  a  credentialing  process  but  to  the 
comprehensive  staff  training  options 
discussed  in  Option  A  above. 

Conclusion 

The  Department  views  capacity- 
building  as  a  means  to  increase  program 
integrity  and  insure  higher  quality 
services  to  the  at-risk  population.  The 
design  and  successful  implementation  of 
any  capacity-building  effort  is  clearly 
dependent  upon  acceptance  by  the  JTPA 
system.  Comments,  suggestions  and 
reactions  to  the  proposals  herein  and 
others  are  clearly  invited. 

Signed  at  Washington.  DC  this  3l8t  day  of 
January,  1991. 

Robert  T.  Jones. 

Assistant  Secretary  of  Labor. 

[FR  Doc.  91-2896  Filed  2-^-91;  8:45  amj 
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Attestations  Fil«d  by  FaclUtiM  Using 
Nonimmigrant  Aliens  As  Registered 
Nursas 

AQENCV:  Employment  and  Training 
Administration.  Labor. 
action:  Notice. 


tUMSMllv:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations 
on  file  with  DOL  for  that  purpose. 
AOORSSSCS:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 
Service,  Employment  and  Training 
Administration.  Department  of  Labor, 
room  N44S6. 200  Constitution  Avenue, 
NW.,  Washington.  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  addesses  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division. 
Employment  Standards  Administration. 
Department  of  Labor,  room  S3502,  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210. 
FOR  RmTHER  INPOmiATION  COSfTACn 

Regarding  the  attestation  process:  Chief. 
Division  of  Foreign  Labor  Certifications, 
U.S.  Employment  Service.  Telephone: 
202-535-0163  (this  is  not  a  toll-fi«e 
number). 

Regarding  the  complaint  process: 
Chief,  Farm  Labor  Programs,  Wage  and 
Hour  Division.  Telephone:  202-523-7605 
(this  is  not  a  toll-free  number). 
SUPPilMENTARV  INFORMATION:  The 

Immigration  and  NationaUty  Act 
requires  that  a  health  care  faciUty 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 


law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairiy.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-lA  visa  petitions  for 
bringing  nonimmigrant  registered  nurses 
to  the  United  States.  26  U.S.C 
1101(a)(15)(H)(i)(a)  and  1182(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
655  and  29  CFR  part  504,  55  FR  60500 
(December  6, 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  655.310(c).  is  publishing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  on  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organization  can  be  aware 
of  health  care  fadhties  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required  to 
make  the  attestation  and  documentation 
available.  Telephone  numbers  of  the 
facilities'  chief  executive  officers  also 
are  listed,  to  aid  public  inquiries.  In 
addition,  attestations  and  supporting 
short  explanatory  statements  (but  not 
the  full  supporting  documentation)  are 
available  for  inspection  at  the  address 
for  the  Employment  and  Training 
Administration  set  forth  in  the 
ADORESSCS  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarduig  a  particular  attestation  or  a 
facility's  activities  under  that 
attestation,  such  complaint  must  be  filed 
at  the  address  for  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration  set  forth  in  the 
AODRESSCS  section  of  this  notice. 

Signed  at  Washington,  DC,  this  1st  day  of 
February.  1991. 
Robert  A.  Schaerfl, 
Director,  United  States  Employment  Service. 


Division  of  Foreign  Labor  Certifications 

[Approved  Attestations  Jaa  22. 1991  to  Jan.  25. 1991] 


CEOflanw 

Ptwne 

Facfltyname 

State 

Approval  data 

Mr.  Ron  Kuptaritain 

213-679-33?1 
213-201-4616 
209-442-6000 
203-576-6000 
202-784-2370 

Hawthocne  Hospital.  ITJOO  &  Hawtttome  Blvd..  Haw- 
thorne. CA  90250. 

Century  City  Hoap..  2070  Centuiy  Park  East  Los 
AngeiM.  CA  90067. 

Fresno  Community  Hosp.  4  Med,  Fresno  and  R 
Streets.  Fresno.  CA  93701. 

St  Vincent's  Med  Cir..  2800  Main  St.  Biidgepoa  CT 
06006. 

NW.  Waahinglon,  OC  20007. 

CA 

CA 

CA 

CT 

DC 

Jan.  24. 1991. 

Jaa  25, 1991. 

Mr.  Jatnet  D.  Httim _ ._ 

Mr.  WUHam  J.  RIord 

Mr  rhariM  n-Brian                                          

Jaa  25.  1991. 
Jan.  23.  1991. 
Jan.  24. 1991. 
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CeO^wnw 


FftcMy  nifiM 


AppiOMl 


kdr.SlipltanSuVwrt. 
Mr.  Wchirt  J.  SkM- 


Hv.  TnOHMB  R.  Pintt*. 


Mr.  Mirin  E.  CH(Mr. 
Mrs*  MVQifVl  SiMn.« 

Mr.  An«wr  RUdat_ 


Mr.  ROMft  B.  SnMl. 
Ms>  OoAofw  Tureo.... 


Mr.JackBvto 


Mr.  Jw^pn  TtWm  aGnsi« 

Numtar  of  AtiMWionK  16 


S13-S21-6073 
305-776-6600 
306-668-1000 

305-944-2361 
312-973-5333 
617-681-9200 
314-882-8000 
201-383-6200 
516-356-1000 
409-969-5140 
713-522-5355 


Humtna  Hoap..  6000  4Mh  StrMt  North  St  Palar»- 

buftFL  33700. 
hnpwW  PoM  M«t  Cir.,  6401  North  Fwtoral  H««y.. 

Fort  LaudanM*.  FL  33306. 
North  BMCh  HoipMal,  2635  North  Oc««i  Boulevwd, 

Fort  LaudanMo,  FL  33306. 
Qraynoktt  Park  Mwwr,  Inc..  17400  Waat  Dfada  High- 

««ay.  North  Miami  BaaiA  FL  33160. 
Bucfcing'Mfn  PavWon,  Inc  2625  W.  Touhy  Avanua, 

CNcago,  IL  60645. 
AtteiUCwa  Madteal  Cantar,  500  LynnMd  SIraat. 

Lynn.  MA  01004. 
Umwantty  HoapHala  and  On.  Ona  Hoapital  Oriva, 

Columbia,  MO  6521  ^ 
Andowar  Nuraing  Carilar,  P.O.  Box  1270  MuHord  Rd, 

Andovar.  NJ  07621. 
Staff  Btdra.  Traval  Nuraa  DIv..  1961  Mwcua.  C-115, 

Ltfia  Succaaa.  NY  11042. 
SL  Mwy  HoaptUi  3600  Qalaa  Blvd..  Port  Arthur,  TX 

77642. 
JWS  Haalth  ConMjttanta.  Inc.,  d/b/a  UNraStaff.  Houa- 

ton,TX7705. 


FL 

Jan.  25. 1001 

FL 

Jan.  25, 1991 

FL 

Jaa2S,1901 

FL 

Jan  25, 1991 

IL 

Jaa  25, 1991 

MA. 

Jan.  25. 1091 

M0.._. 

Jan.  25. 1991 

NJ „. 

Jan.  25, 1991 

NY 

Jan.  25, 1991 

TX 

Jaa  25. 1991 

TX. 

Jan.  25, 1991 

[FR  Doc  91-2808  FUad  »-«-ei:  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  SdMdutei;  AvaBabHHv  wid 
Re<)UMt  for  ConMnents 


:  National  Archive*  and  Records 
Administration.  Office  of  Records 
Administratioa 

action:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 


r  The  National  ArtJiives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specifled 
period  to  dispose  of  records  lacking 
administrative,  legal  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
DATK:  Requests  for  copies  must  be 
received  In  writing  on  or  before  March 
25, 1991.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 


:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  theJlecords  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
Immediately  after  the  name  of  the 
requesting  agency. 
SUPPUMCNTARV  iNromiATiON:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  accotmt  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 


Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Navy,  Bureau  of 
Naval  Weapons  (Nl-402-89-1). 
Administrative,  facilitative,  and  non- 
program  records  created  by  the  Bureau 
of  Naval  Weapons  1950-1966.  Program, 
policy,  and  primary  mission  records  are 
permanent 

2.  Department  of  Health  and  Human 
Services,  Alcohol  Drug  Abuse  and 
Mental  Health  Administration  (Nl-442- 
90-1).  Health  and  Nutrition  Evaluation 
Survey  system  input  data  forms  and 
system  design  information. 

3.  Department  of  Justice,  Executive 
Office  for  United  States  Attorneys  (Nl-  • 
118-91-1).  Outstanding  fugitive  warrant 
cases  (significant  files  are  designated  for 
permanent  retention). 

4.  Department  of  the  Treasury,  Office 
of  Law  Enforcement  Coordination  (Nl- 
56-01-1).  Routine  correspondence, 
administrative  surveys  and  subject 
reference  files  regarding  Treasury  law 
enforcement  activities,  ca.  1938-64. 

5.  Department  of  the  Treasury,  Bureau 
of  Alcohol  Tobacco  and  Firearms, 
Office  of  Law  Enforcement  (Nl-436-90- 
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2).  Reduction  in  retention  period  for 
routine  administrative  records  relating 
to  enforcement  of  alcohol,  tobacco  and 
firearms  laws. 

Dated:  January  31. 1991. 
Don  W.  Wilson. 

Archivist  of  the  United  Slates. 

[FR  Doc  91-2861  Filed  2-6-91;  8:45  am] 

BHUNQ  coos  7S1B-ei-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Expansion  Arts  Advisory  Panel;  Notico 
of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meieting  of  the  Expansion 
Arts  Advisory  Panel  (Multidisciplinary 
Arts  Organizations  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  February  25, 1991  from  9:15 
a.m.-6  p.m.,  February  26-27  from  9  a.m.- 
6  p.m.  and  February  28  from  9  a.m.-5:30 
p.m.  in  room  730  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW..  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open^ 
to  the  public  on  February  25  fi^m  9:15  ' 
p.m.-10;30  a.m.  and  February  26  from  3 
p.m.-5:30  p.m.  The  topics  will  be  opening 
remarks,  general  program  overview  and 
policy  discussion. 

The  remaining  portions  of  this  meeting 
on  February  25  from  10:30  a.m.-6  p.m., 
February  26-27  from  9  a.m.-6  p.m.  and 
February  28  from  9  a.m.-3  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants,  fri  accordance  with  the 
determination  of  the  Chairman  of 
December  11, 1990,  these  sessions  will 
be  closed  to  the  public  piuvuant  to 
subsection  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  aovl'^ory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  pubUc  participation  will 
be  permitted  at  the  chairman's 


discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones.  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the  Arts. 
Washington,  DC  20506,  or  call  (202)  682- 
5433. 

Dated:  January  29, 1901. 
Martha  Y.  Jonea. 

Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

[FR  Doc.  91-2862  Filed  2-6-01;  8:45  am) 
BILLINQ  COM  7SS7-01-H 


Cooperative  Agreentents  for  Arts 
Design  Access  Program 

agency:  National  Endowment  for  the 

Arts. 

ACTION:  Notification  of  availability. 

SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  to  establish  a  conveniently 
located  Design  Access  program,  which 
will  be  a  comprehensive  national  source 
of  design  information  in  a  location 
accessible  to  the  public.  Design  Access 
will  consist  of  three  components,  a 
computerized  information  services 
component,  technical  assistance 
component,  and  publications 
component.  Those  interested  in 
receiving  the  Solicitation  package 
should  reference  Program  Solicitation  PS 
91-03  in  their  written  request  and 
include  two  (2)  self-addressed  labels. 
Verbal  requests  for  the  SoUcitation  will 
not  be  honored. 

DATES:  Program  Solicitation  PS  91-03  is 
scheduled  for  release  approximately 
February  25, 1991  with  proposals  due 
March  25, 1991. 

ADDRESSES:  Requests  for  the 
Solicitation  should  be  addressed  to  the 
National  Endowment  for  the  Arts, 
Contracts  Division,  Room  217, 1100 


Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 
William  L  Hummel. 

Director,  Contracts  and  Procurement 
Division. 

[FR  Doc  91-2914  Filed  2-6-01;  8:45  am] 
BtUJNO  COOe  7SS7-«1-II 


Museum  Advisory  Panel;  Notice  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museiun    - 
Advisory  Panel  (Special  Exhibitions  II 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  25-March 
1, 1991  from  9  a.m.-5:30  p.m.  in  room  M- 
14  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  February  25  from  9  a.m.- 
10  a.m.  The  topics  will  be  opening 
remarks  and  general  discussion. 

The  remaining  portions  of  this  meeting 
on  February  25  from  10  a.m.-5:30  p.m. 
and  February  26-march  1  from  9  a.m.  to 
5:30  p.m.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  on 
December  11, 1990,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsecHon  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  their  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  diability,  please  contact  the 
Office  of  Special  Constituencies. 
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National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washijogton,  DC  20506,  202/682-5532. 
TTY  202/662-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones.  Acting  Advisory 
Committee  Management  Offlcer, 
National  Endowment  for  the  Arts, 
Washington.  DC  20506,  or  call  (202)  662- 
5433. 

Dated:  fanuary  29, 1991. 
Maltha  Y.  loom. 

Acting  Director.  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
[FR  Doc  91-2863  Filed  2-0-91: 8:45  am] 

I  COM  7n7-«V4l 


NUCLEAR  REGULATORY 
COMMISSION 

Replecement  of  Some  Pepef 
Documents  In  Power  Reector  LPDRs 
Dy  Micfoncne 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice. 


;  The  Nuclear  Regulatory 
Commission  (NRC]  is  announcing  that 
the  portion  of  the  paper  document 
collections  in  each  power  reactor  local 
public  docimient  room  [LPDR]  issued 
since  January  1, 1981,  will  be  replaced 
by  microfiche. 

DATb     The  microGche  is  expected  to  be 
shipped  to  each  LPDR  by  the  end  of  May 
1991.  Each  LPDR  will  be  visited  by  NRC 
LPDR  staff  during  the  remainder  of  FY91 
and  FY92  to  set  up  the  NUDOCS 
microfiche  collections. 
FOR  mNTMBI  MFOmiATION  CONTACT 
Ms.  Jona  Souder,  LPDR  Program 
Manager,  Freedom  of  Information  Act/ 
Local  Public  Document  Room  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Telephone  301-492-4344,  or  Toil-Free, 
800-636-6081. 
SUPPUMCNTAIIY  INFONMATION:  The 

libraries  serving  as  LTORs  for 
commercially-operated  nuclear  power 
reactors  have  been  receiving  copies  of 
documents  on  microfiche  rather  than  in 
paper  copy  since  July  1, 1990  (55  FR 
22419).  This  conversion  from  a  paper- 
based  to  a  microfiche-based  LPDR 
program  was  necessary  because  of 
space  limitations  within  libraries  to 
acconunodate  the  ever-increasing 
volume  of  NRC  documents,  which  has 
averaged  six  linear  feet  of  documents 
per  LPDR  per  year. 


The  publicly  available  portion  of  the 
NUDOCS  microfiche  file  containing 
documents  issued  since  January  1, 1981. 
'  will  be  provided  to  each  power  reactor 
LPDR  to  replace  the  paper  copy 
documents  for  this  period.  With  the 
addition  of  these  microfiche,  each  LPDR 
collection  will  contain  the  same  records 
available  at  the  NRC'b  main  Public 
Document  Room  in  Washington.  DC. 
since  1981.  Each  LPDR  will  have  within 
its  NUD€X:S  microfiche  collection  all 
NRC  publicly  available  records  issued 
since  January  1. 1961.  The  only  paper 
documents  remaining  in  the  LPDR 
collections  once  the  microfiche  is  in 
place  will  be  those  doounents  dated 
prior  to  January  1981  and  various 
reference  tools  and  finding  aids.  The 
LPDR  may  choose  to  keep  any  or  all  of 
the  paper  records  that  have  been 
replaced  by  microfiche,  though  the  NRC 
will  not  reimburse  the  hbrary  for  the 
shelf  space  required  to  store  these  paper 
records. 

Equipment  for  viewing  and  copying 
doctunents  on  microfiche  is  available  at 
each  LPDR.  Library  staff  and  NRC  LPDR 
staff  will  assist  patrons  in  using  the 
NUDOCS  microfiche  collection. 

The  principal  goals  of  the  LPDR 
program  will  continue  to  be  met  in  a 
microfiche-based  program.  These  goals 
are  to  assure  that  (1)  copies  of  docketed 
records  are  placed  in  the  LPDRs  in  a 
timely  manner,  (2)  indexes  are  available 
that  will  permit  users  to  find  the  records 
they  seek  within  a  reasonable  amount  of 
time,  (3)  copies  can  be  made  at  a 
reasonable  cost,  and  (4)  the  integrity  of 
the  collection  is  maintained. 

Dated  at  Bethesda.  Maryland,  this  31>t  of 
January,  1991. 

For  the  Nuclear  Regulatory  Commission. 
Doanla  H.  Giimaley, 

Director,  Division  of  Freedom  of  Information 
and  Publications  Services,  Office  of 
Administration. 

(FR  Doc.  91-2947  Filed  2-6-91;  8:45  am] 
■axMOCOoe  tsso-oi-m 


(Docfctt  No.  50-281] 

CaroHne  Power  A  Light  Co^  HJB. 
RoMnaon  Steam  Electric  Plant  Unit 
No.  2  (HBR-2);  Exemption 

I 

Carolina  Power  &  Light  Company 
(CP&L)  is  the  holder  of  Facility 
Operating  License  No.  DRP-23,  which 
authorizes  operation  of  the  H.  B. 
Robinson  Steam  Electric  Plant,  Unit  No. 
2  (HBR-2).  The  license  provides,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 


The  facility  consists  of  a  pressurized 
water  reactor  at  the  licensee's  site 
located  in  Daiiington  County.  South 
Carolina. 

n 

Pursuant  to  10  CFR  55.59(c)(4)(i), 
which  this  exemption  is  being  requester 
for,  comprehensive  requalification 
written  examinations  and  annual 
operating  tests  shall  be  given  to  licensed 
operators.  i 

in 

HBR-2  has  plaimed  to  return  to  power 
operation  in  January  1991  after  an 
extensive  refueling  outage  that  began  in 
September  1990.  The  licensee  has 
proposed  a  one-time  extension  of  the 
examination  schedule  for  one  calendar 
quarter  from  January  31, 1991  to  April 
30, 1991.  This  exemption  would 
accommodate  the  work-schedules  of  the 
licensed  operators  who  are  engaged  in 
outage  related  tasks.  Compliance  with 
the  examination  schedule  as  stipulated 
in  10  CFR  55.59(c](4)(i)  would  place  an 
extra  burden  on  the  work  schedules  of 
the  licensed  operators  during  the 
refueling  outage.  During  the  exemption 
period,  the  licensee  has  committed  to 
continue  the  requalification  program    ' 
including  scheduled  training  and  all 
requirements  of  the  requalification 
program  except  for  the  examinations. 
This  one-time  postponement  of  the 
examinations  would  not  involve  any 
significant  impact  on  the  safe  operation 
of  the  plant;  and  the  licensee  would 
benefit  from  the  availability  of  the  plant 
personnel  for  the  work  scheduled  during 
the  refueling  outage,  including  plant 
modifications  to  improve  safety. 

Pursuant  to  10  CFR  55.11.  'The 
Commission  may,  upon  application  by 
an  interested  person,  or  upon  its  own 
initiative,  grant  such  exemptions  from 
the  requirements  of  the  regulations  in 
this  part  as  it  determines  are  authorized 
by  law  and  will  not  endanger  life  or 
property  and  are  otherwise  in  the  public 
interest." 

IV 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  55.11, 
that  an  exemption  as  described  in 
section  III  is  authorized  by  law,  will  not 
endanger  hfe  or  property  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  the  following  exemption: 

Carolina  Power  ft  Light  Company  is 
granted  a  one-time  exemption  from  the 
requirements  of  10  CFR  55.59(c](4)(i)  and 
postpone  the  completion  of  the  licensed 
operator  requalification  examinations 
from  January  31, 1991,  to  April  30, 1991. 
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Pursuant  to  10  CFR  51.21. 51.32,  and 
51.35.  an  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 
lias  been  prepared  and  was  published  in 
the  Federal  Register  on  January  31, 1991 
(56  FR  3845).  Accordingly,  based  upon 
the  environmental  assessment,  the 
Commission  has  determined  that  the 
issuance  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  dated 
December  28, 1990,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Sb  eet,  NW.,  Washington,  DC  and 
at  the  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29535. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  Slst  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Vatga, 

Director,  Division  of  Reactor  Projects — I/II, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  91-2948  Filed  2-6-91;  8:4S  am] 
■NXINQ  COOC  7St»4VM 


IDocket  Na  50-3131 

Entergy  Operatlona,  Inc^  Arkansaa 
Nudeer  One,  Unit  1;  Exemption 

I 

Entergy  Operations,  Inc.  (the  licensee) 
is  the  holder  of  Facility  Operating 
License  No.  DPR-51,  which  authorizes 
operation  of  the  Arkansas  Nuclear  One, 
Unit  No.  1  (ANO-1).  The  license 
provides,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  consists  of  a  pressurized 
water  reactor  at  the  licensee's  site 
located  in  Pope  County,  Arkansas. 

n 

Pursuant  to  10  CFR  55.59(a).  "Each 
licensee  shall — (1)  Successfully 
complete  a  requalification  program 
developed  by  the  facility  licensee  that 
has  been  approved  by  the  Commission. 
This  program  shall  be  conducted  for  a 
continuous  period  not  to  exceed  24 
months  in  duration.  (2)  Pass  a 
comprehensive  requalification  written 
examination  and  an  annual  operating 
test."  Also  pursuant  to  10  CFR 
55.59(c)(1),  "The  requalification  program 
must  be  conducted  for  a  continuous 
period  not  to  exceed  two  years,  and 
upon  conclusion  must  be  promptly 
followed,  pursuant  to  a  continuous 


schedule,  by  successive  requalification 
programs." 

in 

By  letter  dated  November  2, 1990.  the 
licensee  requested  an  exemption  under 
10  CFR  55.11  from  the  annual  and 
biennial  schedule  requirements  of  10 
CFR  55.59(a)  and  (c).  The  licensee  is 
requesting  a  three-month  extension  in 
1991  to  align  the  ANO-1  requalification 
program  with  the  National  Examination 
Schedule.  This  one-time  exemption  will 
result  in  a  permanent  adjustment  to  the 
24-month  requalification  cycle  and  the 
annual  requalification  examination 
schedule. 

Generic  Letter  89-03  estabhshed  the 
National  Examination  Schedule  and 
allotted  examination  months  of 
February  and  August  to  ANO-1.  The 
current  ANO-1  requalification  cycle 
ends  in  May  1991.  The  licensee  stated 
that  scheduling  the  examinations  in 
February  1991  is  causing  hardships  due 
to  the  compression  of  the  training  cycle 
which  would  be  required,  and  due  to  the 
proximity  of  the  ANO-1  and  ANO-2 
refueling  outages.  Also,  the  exemption  is 
necessary  to  avoid  operators' 
duplicative  effort  because  of  the 
misaligned  schedules  between  the  NRC 
and  licensee  administered 
requalification  examinations. 

Compliance  with  the  regulations 
would  create  the  hardships  discussed 
above.  Granting  the  exemption  would 
allow  a  one-time,  three-month  extension 
to  the  annual  and  biennial  schedule 
requirements,  and  it  would  alleviate  the 
hardships  discussed  above.  Also,  the 
licensee  has  conunitted  to  continue  to 
provide  training  to  the  operators  during 
the  months  from  May  to  August  1991. 

Pursuant  to  10  CFR  55.11.  "The 
Commission  may,  upon  application  by 
an  interested  person,  or  upon  its  own 
initiative,  grant  such  exemptions  from 
the  requirements  of  the  regulations  in 
this  part  as  it  determines  are  authorized 
by  law  and  will  not  endanger  life  or 
property  and  are  otherwise  in  the  public 
interest." 

IV 

Accordinly,  the  Commission  has 
determined,  pursuant  to  10  CFR  55.11, 
that  the  exemption  as  described  in 
section  III  is  authoirzed  by  law,  will  not 
endanger  life  or  property  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Entergy  Operations,  Inc.  an 
exemption  from  the  requirements  of  10 
CFR  55.59  (a)  and  (c)  for  the  period  of 
three-months.      

Pursuant  to  10  CFR  51.21,  51.32,  and 
51.35,  the  Commission  determined  that 
the  granting  of  this  exemption  will  not 


result  in  any  significant  environmental 
impact  (56  FR  3120). 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  dated 
November  2, 1990,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW..  Washington.  DC  and  at  the 
Tomlinson  Library.  Arkansas  Tech 
University.  Russellville.  Arkansas  72801. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland  this  Slst  day 
of  January  1991. 

For  tiie  Nuclear  Regulatory  Commission. 
Biiice  A.  Soger, 

Director  Division  of  Reactor  Projects  III,  /V, 
and  V,  Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  91-2949  Filed  2-6-91;  8:45  am] 
WKjjma  coot  rm  ii  m 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Requeat  for  Approvel  of  0PM 
Attitudlnal  Survey  SutNnKted  to  0MB 
for  Expedited  Cleerance 

AOENCY:  Office  of  Personnel 
Management. 

action:  Expedited  notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35).  this  notice 
aimounces  an  expedited  request  for 
clearance  of  the  attached  0PM . 
attitudinal  telephone  survey.  This 
survey  is  required  to  carry  out  OPM's 
statutory  mandate  to  evaluate  the 
National  Institute  of  Standards  and 
Technology  (NIST)  Personnel 
Management  Demonstration  Project  and 
to  report  our  findings  to  Congress  in  an 
annual  report. 

Approximately  100  employees  who 
separated  from  NIST  in  190  are  expected 
to  be  contacted  by  telephone  on  a  one 
time  basis;  each  telephone  survey  is 
expected  to  take  15  minutes  to  complete, 
for  a  total  burden  of  25  hoius.  A  copy  of 
the  proposed  survey  questions  appear 
below. 

For  copies  of  this  proposal,  call 
Marilyn  Geldzahler,  (202)  606-2890. 
DATES:  Comments  on  this  proposal 
should  be  received  by  February  14, 1991. 
This  is  an  expedited  clearance  and  OMB 
approval  is  requested  by  February  21. 
1991. 

ADDMESSES:  Send  or  deliver  comments 
to  Joseph  Lackey,  0PM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
NW.,  room  3002,  Washington,  DC  20503. 
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ITION  CONTACT: 

At  the  Office  of  Personnel  Management, 
Marilyn  Geldzahler.  (202)  e0fr-289a 

U.S.  Office  of  Peraonnel  Management. 
CaBfUnoa  Bany  Newman, 
Director. 

Survey  of  Fonnar  NIST  employees 

Introduction 

Hello,  my  name  is  (interviewer  name). 
Tm  calling  from  HII.  a  research  company 
located  in  the  Washington.  DC  area.  Am 
I  speaking  with  (respondent  name)? 

We  are  conducting  a  survey  of  former 
employees  of  Nist  on  behalf  of  the  U.S. 
Office  of  Personnel  Management.  This 
survey  is  part  of  a  program  evaluation  of 
the  NIST  Personnel  Management 
Demonstration  Project.  As  you  probably 
know.  Congress  passed  legislation 
which  authorized  NIST  to  adopt  such 
changes  as  pay  banding,  pay-for- 
performance.  and  increasied  direct 
hiring.  Since  you  are  a  former  employee, 
we  are  calling  to  ask  a  few  questions 
about  why  yoo  left  NIST  and  your 
current  activities.  Recently,  letters  were 
sent  from  0PM  and  HII  regarding  the 
interview.  The  information  and  opinions 
you  provide  will  be  kept  strictly 
confidential  and  used  for  statistical 
piuposes  only.  None  of  your  individual 
answers  will  be  reported  back  to  NIST. 
We  estimate  that  the  interview  will  take 
about  15  minutes. 

rd  like  to  begin  by  asking  you  some 
background  information. 

Background  Information 

1.  What  was  the  month  and  year  that 
you  left  employment  at  NIST? 

2.  How  many  years  had  you  worked  at 
NIST? 

3.  As  of  the  date  you  left  NIST.  how 
many  years  had  you  worked  for  the 
Federal  Government,  in  total? 

4.  Overall  how  many  years  of  full- 
time  employment  have  you  had  outside 
of  the  Federal  Government? 

5.  At  the  time  you  left,  in  what  Major 
Organisational  Unit  [MOU]  were  you 
employed? 

6.  How  long  had  you  worked  in  that 
unit? 

7.  Was  your  job  at  NIST  as   .  .  . 
a  Scientist  or  Engineer, 

An  Administrative  Staff  Member. 

a  Scientific  or  Engineering  Technician. 

or 
a  Support  Staff  Member? 

8.  Were  you  also  supervisor  or 
manager?  yes  no 

9.  What  is  your  educational  level? 
Elementary  School  (Grades  1-8) 
Some  High  School  or  Some  Technical 

Training 
Graduated  From  High  School  or  GED 

(General  Equivalency  Diploma) 


High  School  Diploma  Plus  Technical 

Training  Or  Apprenticeship 
Some  College 

Two-year  Associate  Degree 
Graduated  From  College  (B.A..  B.S..  or 

Other  Bachelor's  Degree) 
Some  Graduate  School 
Master's  Degree 
Doctorate  Degree  (Ph.D..  M.D..  J.D.. 

Ed.D.) 

Before  Leaving  NIST 

1.  The  next  set  of  questions  focuses  on 
the  time  before  you  left  NIST.  What 
were  the  factors  that  made  you  want  to 
leave  NIST? 

a.  The  work  itself;  Lack  of  challenge 
of  the  work,  opportunity  to  do  research 
in  one's  field,  a  change  of  work, 
interesting  work.  etc. 

b.  The  public  reputaton  of  NIST:  It  is 
no  longer  a  top  lab  in  my  field,  NIST  is 
not  known  as  a  gcod  place  to  work. 

c.  Financial  aspects:  The  salary 
offered  elsewhere,  or  salary  plus  fringe 
benefits  or  awards  [bonuses]. 

C.1    Salary:  Salaries  at  NIST  were  too 
low. 

C.2    Benefits:  The  fringe  benefits 
provided  by  other  employers  were 
better  than  those  provided  by  NIST. 

d.  The  chance  for  advancement:  Lack 
of  opportunities  to  "move  up  fast,"  can't 
make  a  name  for  oneself,  promotion 
possibility  poor,  was  not  a  good  job  to 
gain  experience  from,  will  not  help  in 
moving  into  industry,  wanted  to  return 
to  college  or  graduate  study. 

e.  The  people  I  worked  with:  No  top 
scientists  in  my  field  are  there;  didn't 
meet  nice  people  there;  people  are  not 
competent;  people  do  not  care  about 
what  they  are  doing,  etc. 

f.  Location  was  not  attractive:  Did  not 
want  to  be  in  Washington  (or  Boulder) 
area:  long  commute;  didn't  like  the 
environment;  not  compatible  with 
spouse's  career. 

g.  Job  security  reasons:  The  lack  of 
long-term  job  security,  the  Federal 
retirement  system,  security  of  a 
Government  position. 

h.  Facilities  or  funding  available:  The 
lack  of  research  equipment  the  lab 
equipment,  the  funding  for  research. 

i.  Competence  of  decision  makers:  The 
managers  don't  know  how  to  run  things; 
my  supervisor  was  not  able  to  manage 
well. 

j.  Management  factors  or 
"Bureaucracy":  It  was  too  difficult  to  get 
things  done  here;  it  was  too  large; 
Federal  Government  has  too  many  rules 
and  regulations;  poor  management; 
higher  management  was  not  supporting 
the  needs  of  my  program,  etc. 

k.  job  offers:  [Outside  NIST]  Job  open; 
another  job  was  available,  so  I 
accepted. 


1.  Personal  reasons  (not  related  to 
above):  Wanted  to  stay  home  and  raise 
a  family. 

m.  Retirement:  Of  retirement  age,  just 
retired, 
n.  Other  (Specify). 

2.  What  aspects  of  your  employment 
at  NIST  made  you  want  to  stay 
employed  there,  if  any? 

a.  The  work  itself:  The  challenge  of 
the  work,  opportunity  to  do  research  in 
one's  field,  a  change  of  work,  interesting 
work,  etc. 

b.  The  public  reputation  of  NIST:  It's  a 
top  lab  in  my  field,  NIST  is  known  as  a 
good  place  to  work. 

c.  Financial  aspects:  The  salary 
offered  or  salary  plus  fringe  benefits  or 
awards,  bonus  availability. 

c.l    Salary:  Salaries  were  good  at 
NIST. 

c.2    Benefits:  The  fringe  benefits  were 
good  at  NIST. 

d.  The  chance  for  advancement: 
Opportunities  to  "move  up  fast,"  can 
make  a  name  for  oneself,  promotion 
possibility  good,  was  a  good  job  to  gain 
experience  firom.  will  help  in  moving 
into  industry,  etc. 

e.  The  people  I  worked  with:  Top 
scientists  in  my  field  are  there;  met  nice 
people  there;  people  are  competent; 
people  care  about  what  they  are  doing, 
etc. 

f.  Location  was  attractive:  Wanted  to 
be  in  Washington  (or  Boulder)  area;  no 
long  commute;  Uke  the  environment;  . 
compatibility  with  spouse's  career. 

g.  Job  security  reasons:  The  long-term 
job  security,  the  Federal  retirement 
system,  security  of  a  government 
position.  Waited  for  retirement 
eligibility. 

h.  Facilities  or  funding  available: 
Research  equipment  the  lab  equipment, 
the  funding  for  research. 

i.  Competence  of  decision  makers:  My 
supervisor  ran  things  well;  managers 
know  how  to  do  things. 

j.  Management  factors  or 
"Bureaucracy":  It  is  very  well  managed; 
things  are  done  right. 

k.  No  other  job  offers:  It  was  the  only 
job  open;  it  was  available,  so  I  kept  it 
Didn't  think  I  could  get  another  job. 

1.  None:  Nothing  made  me  want  to 
stay. 

m.  Other  (Specify). 

3.  Just  before  you  left  NIST,  how 
satisfied  were  you  with  your  overall 
pay?  Please  respond  on  a  scale  of  "very 
dissatisfied,"  "dissatisfied,"  "neither 
satisfied  nor  dissatisfied."  "satisfied"  or 
"very  satisfied." 

4.  Would  you  say  your  rate  of  job 
advancement  was  faster,  slower  or 
about  the  same  as  your  peers  at  NIST? 
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5.  Using  tlie  same  scale,  how 
dissatisfied  or  satisfied  were  you  with 
this  rate  of  advancement? 

Very  Dissatisfied 

Dissatisfied 

Neither  Satisfied  Nor  Dissatisfied 

Satisfied 

Very  Satisfied 

e.  The  next  items  refer  to  your  feelings 
about  your  supervisor  at  NIST,  that  is. 
the  person  who  signed  your  performance 
plan  and  appraisals. 

How  long  had  you  worked  with  your 
last  supervisor  by  the  time  you  left 
NIST? 

7.  What  was  the  month  and  year  of 
your  last  fonnal  performance  appraisal 
at  NIST? 

8.  What  was  the  overall  rating  you 
received  at  that  time? 

Unsatisfactory 
Marginal 
Fully  Successful 
Commendable 
Outstandii^ 

9.  Please  think  back  to  the  time  just 
before  you  left  NIST  and  tell  me  how 
much  you  agj«e  or  disagree  with  each  of 
the  following  statements.  Please  respond 
using  a  scale  of  strongly  disagree, 
disagree,  neither  agree  nor  disagree, 
agree,  or  strongly  agree. 

a.  There  was  effective  two-way 
communication  between  my  supervisor 
and  me. 

b.  My  supervisor  had  strong  technical 
skills. 

c.  My  supervisor  had  strong  skills  in 
managing  the  group. 

d.  My  supervisor  encouraged 
employee  development. 

e.  My  supervisor  had  adequate 
authority  to  reward  employees 
appropriately  for  their  performance. 

f.  The  paperwork  procedures  and 
approvals  at  NIST  hampered  innovation 
and  creativity. 

g.  In  general,  the  personnel  system  at 
NIST  worked  well,  while  I  was  there. 

h.  While  at  NIST,  I  had  the  resources  I 
needed  to  do  my  job  well. 

i.  My  supervisor  did  a  good  job  of 
evaluating  my  performance. 

j.  I  was  paid  farily  for  my 
performance. 

10.  Do  you  now  receive  retirement 
benefits  for  your  time  at  NIST?        Yes 
No 

11.  What  aspects  of  the  demonstration 
project  if  any,  had  an  affect  on  your 
decision  to  leave  NIST?  Some  of  the 
changes  included  were  pay  banding, 
pay-for-performance  increases  instead 
of  steps,  flexible  probationary  periods, 
and  increased  supervisory  authority 
over  persoonel  matters. 


After  Leaving  NIST 

1.  The  next  questions  focus  on  your 
activities  since  leaving  NIST.  What  is 
your  current  employment  status?  Are 
you: 

Employed  Full-Time 
Employed  Part-Time  (or  Consulting] 
Or  Not  employed 

[If  employed  full-time,  then  skip  next 
question.] 

2.  What  are  you  currently  doing,  now 
that  yoiu-'re  no  longer  employed  fiill- 
time? 

a.  Retired,  Not  Working. 

b.  Part-Time  Job  (Semi-Retired,  or 
Other  Status). 

c.  Semi-Retired,  Consulting  (e.g.,  Upon 
Request). 

d.  Vohmteer  Work. 

e.  Unemployed.  But  Looking  For  A 
Job. 

f.  Raising  A  Family. 

g.  Other  Family  Responsibilities  (e.g.. 
Taking  Care  of  Aged  Parent). 

h.  Returned  to  College  or  Graduate 
School, 
i.  Other. 

[If  not  currently  employed  full-time  go  to 
Background  Item  10  on  the  last  page.] 

3.  Is  your  current  job  the  only  one  you 
have  held  full-time,  since  leaving  NIST? 
Yes         No 

4.  In  what  type  of  organization  are  you 
currently  employed?  Is  it  in: 

Private  Industry 

Another  Federal  Agency 

A  University 

Another  Public  or  Non-Profit  Agency,  or 

Are  you  Self-Employed? 

5.  Did  you  actively  search  for  your 
new  job  before  leaving  NIST,  did  you 
leave  NIST  then  look  for  a  new  job,  or 
were  you  recruited  for  your  new  job 
without  an  active  search? 

6.  Is  the  work  in  your  current  job 
generally  in  the  same  career  line  as  at 
NIST,  or  have  you  changed  career 
fields? 

7.  Think  now  about  your  current 
salary  (or  earnings  for,  self-employed]  in 
comparison  with  your  salarj'  at  NIST.  Is 
your  current  salary  substantially  higher, 
a  little  higher,  about  the  same,  a  little 
lower,  or  substantially  lower  than  your 
salary  was  at  NIST? 

8.  Was  the  salary  [or  earnings]  in  your 
current  job  a  major  consideration,  a 
minor  consideration,  or  of  no  concern  in 
your  decision  to  accept  it? 

9.  Were  the  hinge  benefits  a  major 
consideration,  a  minor  consideration,  or 
of  no  concern  in  your  decision  to  accept 
your  current  job?  {By  fringe  benefits,  we 
mean  things  such  as  pension  plans, 
bonuses,  vacation  or  sick  leave, 
insurance  plans,  child  care,  or  other 
provisions  having  monetary  value.) 


10.  Whidi  types  of  fringe  beoefiu  did 

you  consider,  either  positively  or 
negatively  in  your  decision  to  take  a 
current  job?  (By  fringe  benefits,  we 
mean  things  such  as  pension  plans, 
bonuses,  vacation  or  sick  leave, 
insurance  plans,  duM  care,  or  other 
provisions  having  monetary  value.) 

11.  [For  each  type  mentioned]  Did  you 
feel  that  benefits  were  better  at  NTST, 
about  the  same  at  both  places,  or  better 
in  the  new  job? 

a.  Retirement  or  Pension  Plan. 

b.  Cash  Awards  or  Bonuses  Possible. 

c.  Employee  Ownership  or  Stock 
Plans. 

d.  Vacation  or  Annual  Leave 
(Amount). 

e.  Sick  lime  Provisions. 

f.  Exercise  or  Health  Facilities  (on 
Premises  or  Made  Available). 

g.  Health  Insurance  Payments  or 
Coverage. 

h.  Dental  insurance. 

i.  Life  Insurance  Provided. 

j.  Child  Care  Available  on  Premises. 

k.  Child  Care,  Other  Provisions. 

I.  College  Expenses  for  Self  or 
Children. 

m.  Parking  (or  Other  Transportation 
Benefit). 

n.  Relocation  Expenses  (Moving 
Household). 

12.  Overall,  how  satisfied  are  you  with 
your  new  job,  again  using  a  scale 
ranging  frwn  very  dissatisfied  to  very 
satisfied: 

Very  Dissatisfied 

Dissatisfied 

Neither  Satisfied  Nor  Dissatisfied 

Satisfied 

Very  Satisfied 

Background  Information 

10.  What  is  your  current  age? 

II.  Are  you        Male        Female? 
This  concludes  the  questions  I  have. 

Do  you  have  any  (other)  comments  you 
would  like  to  make? 

Thank  you  very  much  for  taking  the 
time  to  participate  hi  this  survey.  Send 
comments  regarding  the  burden  estimate 
or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  Reports  and 
Forms  Management  Officer,  U.S.  Office 
of  Personnel  Management  1900  E  St.. 
NW..  Washington,  DC  20415;  and  to  the 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (3206). 
Washington,  DC  20503. 

[FR  Doc  91-2931  Filed  2-8-91;  «:45  am] 
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RANJIOAO  RmREMEMT  BOARD 
AQancy  Focms  Submlttad  for  OMB 


AOCNCV:  Railroad  Retirement  Board. 

Acnoic  In  accordance  with  the 
Paperworic  Reduction  Act  of  1980  (44 
U.S.C  chapter  35).  the  Raiboad 
Retirement  Board  has  submitted  the 
following  proi>o8al(8)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

•UMMARY  or  PflOMMAMty: 

(1)  Collection  title:  Employee 
Representatives'  Status  and 
Compensation  Reports. 

(2)  Form(s)  submitted:  DC-2a.  DC-2. 

(3)  OMB  Number.  3220-0014. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection. 

(6)  Frequency  of  response:  On  occasion 
or  Annually. 

(7)  Respondents:  Businesses  or  other  for- 
profit 

(8)  Estimated  annual  number  of 
respondents):  25. 

(9)  Total  annual  responses:  30. 

(10)  Average  time  per  response:  .43 
hours. 

(11)  Total  annual  reporting  hours:  13. 

(12)  Collection  description:  Benefits  are 
provided  under  the  Railroad 
Retirement  Act  (RRA)  for  Individuals 
who  are  employee  representatives  as 
defined  in  section  1  of  that  Act  The 
collection  obtains  information  on  the 
status  of  such  individuals  and  their 
compensatioa 

AOOmOHAL  mPOmUTION  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  can  be 
obtained  from  Dennis  Eagan.  the  agency 
clearance  officer  (312-751-4693). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  ].  Hodapp,  Raihoad  Retirement 
Board.  844  Rush  Street  Chicago.  Illinois 
60611  and  the  OMB  reviewer,  Laura 
Oliven  (202-395-7316).  Office  of 
Management  and  Budget  room  3002. 
New  Executive  Office  Building. 
Washington  DC  20503. 
Damiis  EagaB. 
Clearance  Officer 
[FR  Doc  91-2915  Filed  2-6-01: 8:45  am] 


Agancy  Fonns  Subrntttsd  for  OMB 
Rcvtow 

AOmcv:  Raihroad  Retirement  Board. 

action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  chapter  35).  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(8)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

•UMMARV  OP  raorosAL8(sy: 

(1)  Collection  title:  Student  Beneficiary 
Monitoring. 

(2)  Form(s)  submitted:  G-315.  G-315a. 

(3)  OMB  Number  3220-0123. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request-  Extension  of  the 
expiration  date  of  a  currendy 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection. 

(6)  Frequency  of  response:  On  occasion 
of  semi-annually. 

(7)  Respondents:  Individuals  or 
households,  Non-profit  institutions. 

(8)  Estimated  annual  number  of 
respondents:  1,100. 

(9)  Total  annual  responses:  2,400. 

(10)  Average  time  per  response:  .065 
hours. 

(11)  Total  annual  reporting  hours:  204. 

(12)  Collection  description:  Under  the 
Railroad  Retirement  Act  (RRA),  a 
student  benefit  is  not  payable  if  the 
student  ceases  full-time  school 
attendance,  marries,  works  in  the 
railroad  industry,  has  excessive 
earnings  or  attains  the  upper  age  limit 
under  the  RRA.  The  report  obtains 
information  to  be  used  in  determining 
if  benefits  should  cease  or  be  reduced. 

AOO<TIONAL  INFORMATION  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  docimients  can  be 
obtained  from  Dennis  Eagan,  the  agency 
clearance  officer  (312-751-4693). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ranald ).  Hodapp.  Railroad  Retirement 
Board,  844  Rush  Street  Chicago,  Illinois 
60611  and  the  OMB  reviewer,  Laura 
Oliven  (202-395-7316),  Office  of 
Management  and  Budget  room  3002. 
New  Executive  Office  Building. 
Washington.  DC  20503. 
Dannis  Eagan. 
Clearance  Officer. 

[FR  Doc  91-2916  Filed  2-6-91;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


No.  34-28842;  FHad  Na  8R-QSCC- 
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Ssif-Rsgulatory  Organizatfons; 
Qovsmmsnt  Sscurltiss  Clsaring 
Corporation;  Ordar  Tamporarlly 
Approving  a  Propoaad  Riila  Changa 
Ralating  to  ttia  Nattlng  of  Zaro  Coupon 
Qovammant  Sacurttiaa 

On  September  28. 1990.  the 
Government  Seciuities  Clearing 
Corporation  ("GSCC)  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(Filed  No.  SR-GSCC-90-06)  purauant  to 
section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act").>  The  proposed  rule 
change  would  expand  GSCC's  netting 
service  '  to  include  book-entry  zero 
coupon  securities  ("zeros").  On 
November  16. 1990.  notice  of  the 
proposed  rule  change  was  published  in 
the  Federal  Registar  to  solicit  comments 
from  interested  persons.*  No  comments 
were  received.  This  order  approves  the 
proposed  rule  change  on  a  temporary 
basis  until  April  30, 1992. 

I.  Description 

The  proposal  would  authorize  GSCC 
to  offer  net  settlement  services  to  its 
members  for  trades  in  zeros  *  and  to 
require  clearing  fund  deposits  to  protect 
GSCC  against  the  risk  of  a  member 
default  on  its  net  settlement 
obligations.*  In  addition,  the  proposal 


I 


>  IS  U&C  78*(b)  (1980). 

'  Sa«  SecuritiM  Exchange  Act  Releace  Not.  27901 
(April  12. 1900).  55  FR  1S055;  27008  Uuly  7. 1960),  54 
FR  29796. 

*  Sectiritie*  Exchange  Act  Release  No.  28603 
(November  i.  1990).  55  FR  4778. 

*  The  zertM  that  will  be  made  eligible  for  GSCCa 
netting  service  are  book-entry  government 
•ecuritiet  including  STRIPS  (STRIPS  U  an  acronym 
for  Separate  Trading  of  Registered  Intereat  and 
Principal  of  Secuntiea.  which  are  pre-ttripped. 
book-entry,  xeroa  that  are  direct  obligations  of  thtf 
U.S.  Treasury)  and  zeros  issued  by  agencies  of  the 
U.S.  Government  such  as  the  Federal  Home  Loan 
Mortgage  Association  (FHLMA)  and  the  Student 
Loan  Marketing  Associatian  (SLMA).  GSCC  will 
not  however,  make  eligible  for  netting  generic  or 
privately  stripped  securities  such  as  Certlficatea  of 
Accrual  on  Treasury  Securities  ("CATS")  or 
Lehman  Investment  Opportunity  Notes  ("UONS"). 
Association  (FHLMA)  and  the  Student  Loan 
Marketing  Association  (SLMA).  GSCC  will  not. 
however,  make  eligible  for  netting  generic  or 
privately  stripped  securities  such  as  Certiflcalea  of 
Accrual  on  Treasury  Securities  ("CATS")  or 
Lehman  Investment  Opportunity  Notes  ("UONS). 

*  For  a  more  detailed  discutsion  of  GSCCs 
netting  system,  see  Securitlea  Exchange  Act  Release 
No.  27901  (April  12. 1990).  66  FR  1S065,  tupra  n.  2. 
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would  revise  GSCCs  rules  to  clarify 
GSCCs  aattiority  and  procedures  for 
collecting  tncreased  clearing  fund 
deposits. 

GSOCs  netting  senrioe  for  zeros  will 
operate  in  essentially  the  sane  way  as 
for  other  secorities  eligible  for  GSCCs 
trade  netting  service,  fai  general.  GSCC 
netting  members  must  sennit  to  GSCC 
for  comparison  and  netting  data  on  all 
of  the  member's  eli^le  trades  with 
other  netting  members.  On  each 
business  day  GSCC  will  net  member 
trades  for  each  eligible  security  with  a 
separate  CUSIP  "  in  order  to  determine 
the  clearing  member^  net  position  (a  net 
long  position  will  result  if  purchases 
exceed  sales;  a  net  short  position  will 
result  if  sales  exceed  purchases;  and  a 
net  flat  position  will  result  if  purchases 
equal  sales).  GSCC  will  then  match  all 
net  long  and  short  positions  of  members 
on  a  CUSIP  by  CUSIP  basis  into  sets  ai 
receive  and  deliver  obligations.  On  tlie 
morning  after  trade  date  members  will 
receive  a  F^inds-Only  Settlement  Report, 
a  Netted  Trade  Summary  Report  and  an 
Open  Receive /Deliver  Orders  Report 
These  reports  will  provide  members 
information  regarding  payments  due 
from  or  owed  to  netting  members,  what 
trades  entered  the  netting  system  and 
the  resulting  net  and  the  substitution  of 
GSCC  as  the  contra-party  (novation]  to 
all  open  netted  positions.''  Once  the 
reports  are  available,  each  member  must 
provide  settlement  instructions  to  its 
clearing  agent  bank.  Settlement  of  net 
delivery  obligations  between  each 
member  and  GSCC  will  be  made  over 
Fedwire  on  the  day  after  trade  date. 

The  proposal  would  modify  GSCCs 
clearing  ftind  formula  *  to  account  for 
the  market  risk  associated  with  net 
(rades  in  zeros  GSCC  has  guaranteed.* 


*  "CUSIF'  is  an  acronym  for  ttie  Committee  on 
Unifom  Secoritiea  Identificatkin  Procedures.  The 
CUSIP  nuMbering  aystem  was  developed  by  a 
comaittee  of  the  America*  Bankers  Aaaodation 
bearing  dia  same  name  and  was  recreated  to 
identify  speciGc  securities  issues.  Each  eligible 
netting  security  issue  has  its  own  separate  CUSIP 
number  Ihet  GSCC  asat  in  its  netting  system  to 
group  trades  for  fte  net 

*  Once  aetiiag  has  occurred.  GSCC  is  liable  to 
pay  for  secorities  scM  to  a  member  or  to  deliver 
securities  bought  from  a  oiember.  GSCC  re<|uires 
members  to  make  deposits  to  GSCCs  rlwaring  fund 
to  help  protect  against  the  risk  of  loss  to  GSCC  in 
the  event  of  a  clearing  member  default 

*  Itie  cujieitl  clearing  fmn)  rormula  dm  two 
components — funds-only  settlement  component  and 
securities  net  aettlemant  oonponent  A  netting 
member's  loqaind  cleadng  fiiod  depoait  wiU  be  the 
sum  of  Hm  t»»o  cwnninnaols  See  iafiv  *.  12. 

*  "Marisat  risk"  <•  the  iMe  tiat  Ike  «aloe  of  tka 
secoritiao  CaOC  kH  foarMtead  will  dacboe  ao  that 
a  subsequent  trade  will  result  in  tinaBcial  toes. 


GSCC  will  create  a  new  schedule  of 
margin  factors  that  take  into  account  the 
greater  volatility  associated  with  zeros. 
GSCC  wiU  use  the  margin  factors  as  an 
element  in  detonining  the  securities  net 
settlement  compooent  of  the  required 
clearing  fond  deposit*®  GSCC  has 
establia^d  a  margin  factor  for  each 
maturity  range  within  each  product 
group."  Tliat  fector  is  a  percentsge, 
whidi  is  generally  designed  to  measure 
the  potential  volatihty  of  prices  in  diat 
maturity  range.  The  methtjd  by  whidi 
GSCC  will  determine  die  clearing 
member's  required  margin  deposit  for 
positions  in  zeros  also  will  take  into 
acctmnt  die  clearing  member's 
individnal  risk  profile. 

As  between  GSCCs  margin  factors 
for  zeros  and  its  margin  factora  for  non 
zeros,  the  margin  factors  are  the  same 
for  zeros  and  non  zeros  with  remaining 
maturities  of  up  to  2  years. 

Thereafter.  GSOCs  margin  factors  for 
zeros  and  non  zeros  are  as  diagramed 
below: 


Offset 
oiasa 

flamalnirtg  maturity 

Zero 

Nonsaro 

D 

2to4yMm.      .      . 

jB25 

JSOO 

E 

4  to  5  yMn„_ 

.838 

j625 

E 

5 10  7  years 

1.313 

.750 

F 

7  to  10  years — 

1.B70 

.93S 

F 

10to1SyBVB_ 

2in3 

1.250 

Q 

OMrlSyoMS    

3.62S 

1.450 

GSCC  will  not  allow  any  offsets 
between  zeros  and  non  zeros.  GSCC  is 
taking  a  conservative  approach  to 
disallowing  o^ets  between  zeros  and 
non  zeros  because  available  historical 
data  indicates  that  there  is  a  poor 
correlation  between  these  classes  of 
securities. 

A  member's  required  margin  will  be 
the  greater  of  either  the  average  offset 
margin  amount  or  50%  of  the  gross 
margin  amoimt**  The  gross  margin 


amount  is  the  appn>priate  soargin  factor 
multiplied  by  the  totisl  dollar  value  of 
the  meggdier^s  net  settlenent  position. 
The  offset  margin  amount  is  calctdated 
by  subtracting  a  credit  for  offsetting  net 
settlement  positions  from  the  gross 
margin  amonnt  of  the  member's  net 
settlement  positions.  The  average  offset 
margin  amount  is  the  average  ofbet 
margin  for  the  last  20  days  during  whidi 
GSCC  calculated  net  settlement 
positions.  To  illustrate  the  procedure  for 
determining  a  clearing  mother's  required 
margin,  assume  for  example,  that 
without  tmdue  concentration  in  zeros, 
clearing  member  A  has  a  net  setdement 
ddivety  obligation  of  $100,000  in  seros 
with  a  remaining  maturity  of  17  years, 
and  a  net  settlement  receive  of  $200,000 
in  zeros  with  a  remaining  maturity  of  • 
years.  The  17-year  zero  is  in  offset  class 
G  and  the  O-year  zero  is  in  offset  class 
f.The  margin  factms  for  two  securities 
are  3.625X  and  1.313%,  respectively.  The 
gross  margin  amotmt  (without  allowing 
for  hedges)  would  be 
[($100^00  X  3j625%)  -|-  ( $200^0  X 
1.313%)]  =$3,625 -»- 
$2,626=$8,2S1,00. 

In  determining  the  offset  margin 
amount  die  clearing  fund  formtda 
allows  consideratiOTi  of  hedges  within  a 
netting  member's  net  settlement 
positions.  GSCC  essentially  will  allow 
$2,626  of  the  margin  associated  with  the 
$20,000  receive  obligation  to  offset  the 
margin  associated  with  the  $100,000 
deliver  obligation.  ••  Continuing  the 
example  above,  the  17-year  zero  has  a 
.30  disallowance  factor  [i.e.,  GSCC  will 
allow  a  .70  credit)  when  hedged  against 
the  6-year  zero.  So,  the  calculation  of  the 
offset  margin  amount  would  appear  as 
(($3,625-$999.00)-(-$2,626K.301  -l-$ 
999.00=$l,575.eO -(- $099.00  =  $2,574.60.  >  ♦ 
Since  GSCC  requires  the  member  to 
deposit  die  greater  of  50%  of  the  gross 
margin  amount  or  the  average  offset 
margin  amount,  the  member's  required 
margin  deposit  will  be  50%  of  the  gross 
margin  amotmt  or  $3,125.50. »•  By 


><>  llie  aecuttties  net  tettleiiient  coBpooent  of 
GSCCs  dealing  fund  focaiiU  is  easentially  the 
same  amount  as  the  member's  required  margin 
deposit.  This  component  will  be  referred  to 
hereinafter  as  the  "required  margin"  or  the 
"required  margin  deposit** 

**  Since  the  matgiB  factor  for  seroa  are  tailored  to 
each  maturity  group,  tbe  projected  volaliUly  of  xeroe 
will  be  reflected  in  the  required  loargin 
subcomponent  At  the  longest  remaining  period  to 
maturity  [i.e..  over  15  years)  the  zero  margin  factor 
is  two  and  a  half  times  greater  than  the  non  zero 
margin  factor.  Remaining  maturity  of  forward 
settling  zeroes  will  be  measured  bom  the  date  of 
issuance  of  the  underlying  securitea. 

>>  Total  amount  of  required  clearing  fund 
deposit  -  A  -<-  B  wheta. 

A-1.2S(v) 

aod 

B-{Hx(yJ-«!)-r2D 

or  B= JiO(x(y)l.  if,  .50[x(y))  >(2i((x(y)-i])-=-20. 


>>  Thia  aeasN  that  the  required  margin  for  the 
receive  obUgetioo  io  exceos  of  the  S2.S2B  required 
margio  far  Ab  SIOOOOO  deKvery  oUigatiae  (in  this 
caaeSSSSA))  will  be  deducted  prior  to  applying  the 
diaallosvaace  factor,  however,  this  amount  will  be 
added  to  tlw  raW'**"  after  the  disallowance  to 
deteratna  the  fiaal  offset  margin  amount,  tf. 
however,  the  clearing  nesaber  bad  another  receive 
obhgatiaB.  the  poas  OMigin  for  that  positioo  could 
be  offset  ^aiart  Mm  SBSSao  Telephone 
cooToraatian  betwaan  leffrey  F.  fagber.  Associate 
Geoeral  CouoaeL  GSCC  and  Soma  Bumen. 
Attoney,  DhrWoa  of  Maiiet  Regaktion. 
Commiaslan  (Daoenbar  21. 19B0). 

>*  Aacumc  for  porpoeee  of  this  example  that  the 
average  offset  mat^  amoont  over  (he  previous  20 
busineea  days  is  the  seme  as  the  offset  margin 
amoont. 

'»  Fifty-percent  of  the  gross  margin  amount  is 
.50X6251=3125.5 
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requiring  ■  netting  member  to  deposit,  at 
minimum,  S0%  of  the  gross  margin 
amount,  GSCC  seeks  to  avoid  inherent 
liquidity  exposure  with  respect  to 
netting  by  novation. 

GSCCs  proposed  methodology  for 
determining  the  required  margin  for 
zeros  is  based,  in  piart.  in  the  U.S. 
Treasury  Department's  {"Treasury") 
haircut  requirements  for  zeros  and  non 
zeros  for  government  securities  broker/ 
dealers.  >■  GSCC  believes  that  the 
Treasury's  approach  represents  a 
reasonable  and  conservative  approach 
to  risk  assessment.  GSCC.  however,  will 
continue  to  build  its  own  risk 
assessment  profile  for  zeros.  Until  GSCC 
collects  sufficient  historical  data 
regarding  zeros.  GSCC  will  review  its 
price  valatllity  data  for  consistency  yrith 
quarieriy  market  volatility  data 
provided  by  Carrol.  McEntee  ft 
McGinley  Inc.  The  approach  taken  at 
this  time  may  be  modified  as  experience 
increases  and  more  data  is  accumulated 
that  satisfactorily  takes  into  account  the 
historical  and  implied  volatility  of  zeros. 

GSCC  will  monitor  a  clearing 
member's  positions  in  zeros  as  they 
relate  to  the  member's  total  positions  in 
other  zeros  and  in  relation  to  the 
member's  total  non  zero  positions.  A 
member  will  be  deemed  to  have  undue 
concentration  in  zeros  generally  if  the 
dollar  value  of  a  member's  net 
settlement  positions  in  zeros  equals  or 
exceeds  25%  of  the  dollar  value  of  the 
member's  net  settlement  positions  in  all 
issues  eligible  for  the  net.  A  member 
will  be  deemed  to  have  undue 
concentration  in  zeros  with  the  same 
range  of  remaining  maturity  if  the  dollar 
value  of  the  member's  net  settlement 
positions  in  zeros  with  the  same  range 
of  remaining  maturity  equals  or  exceeds 
50%  of  the  total  dollar  value  of  the 
member's  net  settlement  positions  in 
zeros. 


'•  Th«  "haircut"  ia  lli«  amount  by  which  th«  valu* 
of  a  Mcuhty  ia  diacountKl  in  delermining  capital 
raquirement*  for  government  tecuritiea  broker/ 
dealer*.  See  17  CFR  402^  (1980)  By  way  of 
coaipa.nKia  the  Treaaury  uaei  the  Mme  haircut 
diaa  lowance  factor*  for  xeroe  and  non  leroa.  GSCC 
and  the  Treaiury.  however,  do  not  uae  the  same 
tima  'ntervaU  for  determining  the  remaining  period 
to  ra.  turity.  Therefore.  CSCCa  offset  clasaet  do  not 
corre jpoad  to  the  Treatury'i  offset  dassea.  Zero* 
witi.  maturities  of  7  to  10  years,  for  example,  would 
fall  into  CSCCs  oilset  class  ^with  a  maisln  factor 
of  .83S«.  while  xeros  with  the  same  year*  remaining 
to  maturity  fall  into  two  Treasury  offset  classes— C 
and  H.  The  haircut  factor  for  offset  class  C  is  3J0«, 
but  the  haircut  factor  for  offset  dau  H  ia  4.50*.  In 
coHiparing  GSCC's  margin  factors  for  zeros  to  tha 
Treasury  haircut  factors  for  sero*.  the  Treaaury 
haircut  factor*  correapond  to  the  longeat  remaining 
iieriod  to  maturity  within  a  maturity  rang*.  Thua,  in 
this  example  the  margin  factor  for  CSCCs  7-  to  10- 
year  maturity  rang*  (sa««)  would  b*  compared  to 
the  Treasury  haircut  factor  representing  a  lO-year 
remainiag  maturity  (4J0K). 


By  monitoring  each  clearing  member's 
level  of  concentration  in  zeros,  GSCC 
will  be  able  to  assess  the  potential  for 
financial  exposure  to  GSCC  and  its 
remaining  clearing  members.  If  a 
clearing  member  is  found  to  have  undue 
concentration  in  zeros  generally  or  as 
compared  to  other  zero  issues,  GSCC 
will  determine  whether  it  is  necessary  to 
require  the  member  to  make  an 
additional  deposit  to  the  clearing  fund. 

The  additional  deposit  could  range  up 
to  200%  of  the  netting  member's  hi^est 
single  business  day's  required  fund 
deposit  during  the  most  recent  20 
business  days.  If,  however,  GSCCs 
Board  of  Directors  ("Board")  determines 
that  such  an  amount  is  not  sufficient  for 
the  protection  of  GSCC  and  its 
members,  a  higher  amount  will  be  set  by 
the  Board.  In  such  a  case,  the  additional 
deposit  once  it  is  made,  will  become  a 
part  of  the  clearing  member's  required 
clearing  fund  deposit.*^  GSCC's 
Membership  and  Standards  Committee 
will  review  the  procedure  for  collection 
of  clearing  fund  collateral  periodically  to 
determine  the  appropriateness  of  the 
procedure. 

The  proposal  also  will  clarify  GSCC's 
rules  regarding  GSCC's  authority  to 
require  clearing  members  to  make 
additional  deposits  to  GSCC's  clearing 
fund,  the  types  of  eligible  collateral  that 
a  clearing  member  may  deposit  to 
satisfy  these  requirements,  and  the 
conditions  under  which  GSCC  may 
impose  such  a  requirement  The 
proposed  amendments  contain 
essentially  the  same  requirements  as  the 
existing  rule,  and  would  delineate  more 
clearly  GSCC's  procedures  and 
requirements  for  the  additional  clearing 
fund  deposit  •• 

Consistent  with  GSCCs  existing  rules, 
the  new  rule  essentially  will  allow 
GSCC,  in  its  discretion,  to  notify  a 
member  that  it  must  increase  the 
amount  of  its  required  fund  deposit 
GSCC  may  notify  a  clearing  member 
that  it  is  required  to  make  an  additional 
deposit  to  the  clearing  fund  if:  (1)  The 
member  is  on  surveillance  status  and 
the  member's  required  fund  deposit 
exceeds  the  value  of  the  member's 
deposits  to  the  clearing  fund;  (2)  the 
member's  required  fund  deposit  exceeds 
by  25%  or  more  the  value  of  the 
member's  deposits  to  the  clearing  fund; 


' '  8m  Reriaed  GSCC  Rul«  4.  Section  3,  File  Na 

SR-cscc-eo-oe. 

>•  CSCC  will  calculate  dally  each  netting 
member's  clearing  fund  contribution  requirement 
and  determine  whether  the  netting  m«ml>er'a 
deposit  exceeds  its  required  daaring  fund 
coi:tr'.b'jtion.  The  member's  dearing  fund 
contribution  requirement  is  based  upon  the  risk  to 
GSCC  resulting  from  the  member's  daily  settlemenl 
activitie*. 


(3)  the  member's  required  fund  deposit 
exceeds  by  $250,000  or  more  the  value  of 
the  member's  deposits  to  the  clearing 
fund:  or  (4)  the  member's  funds-only  - 
settlement  amount  exceeds  by  25%  or- 
more  the  member's  average  daily 
clearing  fund  funds-only  settlement 
amount  over  the  most  recent  20  business 
days.  If  a  member  is  so  notified,  the 
member  may  satisfy  the  requirement  by 
depositing  eligible  securities  in  the  form 
of  cash,  eligible  Treasury  securities, 
and/or  eligible  letters  of  credit 

As  a  general  rule,  GSCC  will  continue 
to  require  that  the  additional  deposit  be 
made  by  the  close  of  business  on  the 
day  of  notification.  If,  however,  the 
notice  is  not  made  available  to  the 
member  prior  to  3  p.m..  the  additional 
deposit  requirement  may  be  satisfied  by 
12  noon  on  the  following  business  day. 

n.  Discussion 

The  Commission  believes  that  GSCC's 
proposal  is  a  reasonable  approach 
designed  to  minimize  the  risk  associated 
with  the  clearance  and  settlement  of 
zeros.  GSCC's  scheme  for  determining 
margin  factors  is  based  upon  the 
Treasury  haircut  requirements  and 
periodic  market  volatility  data  obtained 
from  other  sources.  Although  the  margin 
factors  themselves  are  not  identical  to 
the  Treasury  haircut  requirements  for 
securities  in  the  same  matxuity  ranges, 
the  relationship  between  GSCC's  margin 
factors  for  zeros  and  non  zeros 
approximate  the  percentage  difference 
between  the  Treasiuy  haircut 
requirements  for  zeros  and  non  zeros." 

GSCC's  proposal  will  extend  the 
benefits  of  GSCCs  centralized, 
automated  netting  system  to  netting 
members  that  trade  in  zeros.  The 
Commission  believes  that  GSCCs 
proposed  netting  procediue  will  provide 
increased  efficiency  for  GSCC  netting 
members. 

GSCC's  proposal  will  enable  GSCC  to 
measure  the  market  risk  and  potential 
financial  exposure  presented  by  a 
specific  transaction.  GSCC  has  in  place 
certain  oversight  provisions  that  may 
result  in  an  increased  clearing  fund 
deposit  if  GSCC  determines  that  the 
member's  positions  present  an  increased 
likelihood  of  exposure.  In  addition, 
GSCC  will  prohibit  offsets  among  zeros 
and  non  zeros  because  of  the  poor 
correlation  among  these  classes  of 
securities.  Moreover,  the  clearing  fund 
formula  applicable  to  zeros  is  based  on 


'*  For  leroa  with  maturitle*  ranging  from  S  year* 
to  over  IS  year*,  the  percantag*  spread  between 
CSCCs  margin  factor*  for  laro*  and  non  tero* 
exceeds  the  percentage  spread  iMtween  Treasury 
haircut  factors  for  xero*  and  non  saroa  in  3  out  of  4 
of  the  maturity  range*. 
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current  market  data,  taking  into  account 
the  opportunity  cost  for  long-term  zeros. 
The  Commission  believes  that  these  are 
prudent  measures  to  help  ensure  the 
financial  soimdness  of  GSCC  and  to 
help  safeguard  netting  member  assets. 

As  an  additional  safeguard,  if  a 
member's  zero  securities  transactions 
processed  in  GSCCs  netting  system 
exceed  25%  of  the  dollar  value  of  the 
member's  net  settlement  positions  in  all 
issues  eligible  for  the  net  GSCC  may 
require  the  member  to  make  an 
additional  clearing  fund  deposit.  At  the 
very  least  concentration  in  zeros  above 
the  levels  specified  will  precipitate 
increased  surveillance  of  the  portfolio  of 
positions  held  by  the  netting  member. 

The  Commission  believes  that  GSCC 
has  the  capacity  to  accommodate  trades 
in  zeros  in  its  netting  system.  GSCC  has 
satisfactorily  operated  its  netting  system 
for  netting  member  trades  in  non  zeros 
for  more  than  one  year  without  any 
operational  problems.  Like  those 
securities,  eligible  zeros  are  only 
available  in  book-entry  form  and 
settlement  of  net  delivery  obligations 
between  each  netting  member  and 
GSCC  will  be  made  over  Fedwire.  GSCC 
has  represented  to  the  Commission  that 
it  will  be  able  to  include  zeros  in  its 
netting  system  while  continuing  to 
operate  its  netting  system  accurately 
and  within  time  frames  established  by 
GSCC  during  current  and  reasonably 
anticipated  future  average  daily  and 
peak  processing  days.*" 

GSCC  believes  that  its  approach  to 
netting  zeros  is  reasonable.  The 
Commission  believes  that  GSCCs 
method  of  determining  the  applicable 
margin  factor  is  reasonable  in  light  of 
the  lack  of  historical  data  on  which  to 
base  the  margin  assessment  The 
Commission  is  concerned,  however, 
about  the  accuracy  with  which  GSCC's 
current  methodology  reflects  the 
historical  and  impUed  volatility  of  zeros. 
The  Commission  notes  that  including 
zeros  in  its  netting  system  creates  new 
market  risk  for  GSCC  and  its 
membership.  Zeros  with  remaining  time 
to  maturity  in  excess  of  two  years 
exhibit  greater  volatility  than  non  zero 
securities  in  the  same  maturity  range 
and  that  volatility  Increases  as  the 
remaining  time  to  maturity  increases. 
Also,  zeros  are  generally  more  sensitive 
to  fluctuations  in  interest  rates  and 
movements  in  the  market  The 
Commission  understands  that  by  their 
very  nature,  margin  intervals  must  be 
set  within  an  environment  of  imperfect 


knowledge  regarding  the  future  course 
of  volatility.  However,  because  GSCCs 
current  clearing  fund  formula  "8erve[s] 
as  a  mechanism  for  GSCC  to  measure 
the  risk  profile  of  its  members'  securities 
settlement  obligations,  the  Commission 
believes  that  GSCCs  margin  factors 
should  be  set  at  a  level  of  protection  in 
light  of  current  market  conditions" 
t^ung  into  account  the  unusual 
historical  and  implied  volatility 
associated  with  zeros.' ^ 

The  Commission  believes  that  GSCC 
should  move  forward  in  gathering 
historical  and  implied  volatility  data 
and  in  developing  a  method  to  analyze 
such  data.  The  Commission  believes 
that  GSCC  should  explore  the 
development  of  an  automated  system  to 
assess,  on  a  daily  basis,  hi8toric:al  and 
potential  price  movements  of  zeros  and 
the  implications  of  such  movements  on 
GSCC's  margin  factors  applicable  to 
zeros.  This  will  add  greater  precision  to 
GSCC's  risk  management  processes  and 
help  minimize  market  risk  associated 
with  clearance  and  settlement  of  zeros. 

miSununary 

The  Commission  preliminarily  finds 
that  the  proposal  is  consistent  with 
section  17A  of  the  Act  In  light  of  the 
significance  of  this  proposal  to  GSCC 
and  its  clearing  members,  and  in  light  of 
the  probability  that  GSCC's 
methodology  for  risk  analysis  will  be 
modified  at  a  future  date,  the 
Commission  believes  that  GSCC's 
proposal  should  be  subject  to  further 
review  based  on  experience  operating 
the  proposed  netting  system.  For  this 
reason,  the  Commission  is  approving  the 
proposal  on  a  temporary  basis  until 
April  30, 1992.**  At  that  time,  the 
Commission  will  revisit  with  GSCC  the 
issue  of  modifying  GSCC's  margin  factor 
methodology. 

To  assist  the  Commission  in 
determining  whether  the  proposal 
should  become  a  permanent  part  of 
GSCCs  Rules  and  Procedures,  the 
Commission  expects  GSCC  to  comply 
with  the  following  undertakings: 

1.  GSCC  will  continue  to  monitor  its 
clearing  members'  concentration  in 
zeros,  and  GSCC  will  report  to  the 
Commission  quarterly  any  situation 
where  GSCC  could  have  made  a  special 
call  for  additional  clearing  fund  deposits 
pursuant  to  GSCC's  Rules  and 
Procedures,  and  the  amotmt  assessed,  if 
any. 


2.  GSCC  will  continue  to  monitor  the 
adequacy  of  its  zero  netting  system  and. 
in  consultation  with  the  Commission, 
make  adiustments  as  necessary.  The 
Commission  expects  GSCC  to  continue 
to  bidld  its  base  of  historical  and 
implied  volatility  data  and  to  continue 
exploring  a  means  of  analyzing  such 
data,  including  procedures  to  consider 
the  effects  of  dramatic  price 
movements." 

IV.  Conclusioo 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
proposed  rule  change  (SR-GSCC-00-06) 
be,  and  hereby  is,  approved  on  a 
temporary  basis  until  April  30. 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-{a)(12)  (1990). 

Dated:  January  31, 1991. 
Msigatet  H.  McFarUnd. 
Deputy  Secretary. 

[FR  Doc.  91-2956  Filed  2-fr-91;  8:45  amj 
BHJJNQ  coos  S010-01-M 


[Release  No.  34-28S44;  FNe  No.  SR-MSTC- 
91-01] 

Self-Reguletory  Organizations; 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  end  Order  Granting 
Accelerated  Approval  on  a  Tentporary 
Basis  of  Proposed  Rule  Change 
Establishing  the  Institutlonal 
Participant  Servlcee  Program 

February  1. 1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934,*  notice 
is  hereby  given  that  on  January  31, 1991, 
the  Midwest  Securities  Trust  Company 
("MSTC")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I.  It  and  III 
below,  which  Items  have  been  prepared 
by  MSTC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


**  See  letter  from  Jeffrey  F.  bigber.  Associate 
General  CounaeL  CSCC  to  Sonia  Burnett  Attorney. 
Dlvisloa  of  Market  R^ulatlon.  Commission  (dated 
lanuary  17,  ISSl). 


*■  See  SecuriUe*  Exchange  Act  Release  No.  27006, 
$upra  n.  2. 

"  The  Commission  expects  CSCC  to  file  for  an 
extension  of  approval  of  the  proposed  rule  change 
by  January  31. 1992. 


tt  CSCC  may  increase  any  of  the  margin  factor 
penxntages  upon  a  determination  that  such 
increase  is  appropriate  in  light  of  market  experience 
and  conditions.  GSCC  however,  may  decrease 
margin  factor  percentage*  upon  submission  and 
review  of  a  proposed  rule  change  pursuant  to 
section  19(b)(Z)  of  the  Act  15  U.SC.  78erb)(2).  The 
Conunissioo  stipulated  a  similar  requirement  in  an 
order  temporarily  approving  modifications  to 
CSCC*  dearing  fund  formula.  See  Securibes 
Exchange  Act  Ralaaae  No.  279m  tupra  n.  S. 

'  15  U.S.C  78a(b). 
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L  8df4t«fDlaiocy  OifMlaatiaa's 
StataoMnt  of  Iha  TanM  ol  Substano*  ol 
tb*  PrapoMd  Rob  Oungs 

Attached  at  exhibit  A  is  the  text  of  a 
proposed  rule  change  which  establishes 
(i)  the  Institutional  Participant  Services 
Program  ("Program"),  and  (ii]  a  new 
category  of  participants  ("Institutions"). 
Also  attached  as  exhibit  B  is  MSTCs 
procedures  for  the  Program. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
SUtutory  Basis  for.  tha  Praposed  Rule 
Change 

In  its  Hling  with  the  Commission. 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  MSTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.- 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  March  1. 1990.  the  Commission 
issued  an  order  approving  the  Program 
on  a  temporary  basis  until  January  31. 
1991  ('Temporary  Approval  Period"),* 
The  rationale  for  approving  the  Program 
on  a  temporary  basis  was  to  provide 
MSTC  with  the  opportunity  to  formulate 
more  defirutive  fiiiancial  and 
operational  standards  for  Institutions 
that  desire  to  participate  in  the  Program. 
On  December  28. 199a  MSTC  filed  a 
proposed  rule  change  (SR-MSTC-90-10) 
which  requested  permanent  approval  of 
the  Program  and  proposed  more 
definitive  standards  of  participation  and 
financial  and  operational  capabilities 
for  Institutions.  To  provide  the 
Commission  with  the  opportunity  to 
review  these  standards  while  providing 
continuity  of  service  to  Institutions  that 
currently  participate  in  the  Program,  this 
proposed  rule  change  requests  that  the 
Commission  extend  the  Program  under 
the  terms  of  the  Temporary  Approval 
Order  until  July  31, 1991.« 


■  SecoritiM  BxdMuig*  Act  IUImm  No.  277S2 
(March  1. 1980).  B9  FK  S271  (Taoponry  Approval 
Order"). 

■  For  a  comptete  dMCriptioa  of  Iha  MrvicM 
offend  undar  the  ftosram  and  the  cnrrent 
•tandarda  of  Rnaiidal  and  operalkmal  cepabUitiae 
for  InatitutioM  todm  the  hopwi.  aae  Tanporaiy 
A     wral  Order. 


MSTC  believes  that  the  proposed  rule 
change  is  consistent  with  section  17A  of 
the  Act  because  it  will  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
the  safeguarding  of  funds  and  securities 
by  providing  Institutions  with  the 
opportunity  to  participate  directly  in 
MSTC. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

MSTC  has  not  received  any  comments 
from  participants  of  the  proposed  rule 
change. 

m.  Data  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  of 
Commission  Action 

MSTC  requests  the  Commission  to 
find  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  the  filing.  Such 
accelerated  approval  would  permit 
MSTC  to  offer  continuity  of  service  to 
Institutions  that  participate  in  the 
Program  while  providing  the 
Commission  with  sufficient  time  to 
analyze  the  more  definitive  standards  of 
participation  and  financial  operational 
capability  recently  proposed  bv  MSTC 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and,  in 
particular,  the  requirements  of  secton 
17A  and  the  rules  cmd  regulations 
thereunder.  The  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  of  filing 
thereof.  The  Commission  does  not 
anticipate  that  it  will  receive  any 
significant  negative  comment  on  the 
proposed  rule  change  in  view  of  the  fact 
that  no  comments  were  received  on  the 
proposal  approved  in  the  Temporary 
Approval  Order,  which  was  identical  in 
substance  to  the  proposed  rule  change. 
Further,  the  Commission  notes  that  ttie 
Program  has  operated  without  incident 
during  the  Temporary  Approval  Period. 
Thus,  acceleraed  approval  of  the 
proposed  rule  change  on  a  temporary 
basis  will  permit  MSTC  to  provide 
continuity  of  service  to  those 
Institutions  that  ctirrently  participate  in 
the  Program  while  the  Commission 
reviews  MSTC's  proposed  permanent 
standards  of  financial  and  operational 
capabilities  for  such  Institutions. 


IV.  SoikHation  of  Cammaiils 

Interested  persons  are  invited  to 
submit  wrritten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
WasUngton,  DC  20549.  Copies  of  the 
submissons,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Conunission  cmd  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisons 
of  5  U.S,C  552,  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC  All  submissions  should 
refer  to  file  number  SR-^<ISTC-01-01 
and  should  be  submitted  by  February  28, 
1991, 

//  is  therefore  ordered,  pursunt  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved  on  a  temporary  basis  until  July 
31, 1991, 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

autliority, 

Margarat  H.  McFariand, 

Deputy  Secretary. 

Exhibit  A  ' 

Article  I,  Rule  1  (Definitions  and 
General  Provisions — Definitions) 

Institutional  Participant 

The  term  "Institutional  Participant" 
shall  mean  state-supervised  or  regulated 
insurance  companies,  investment 
companies  registered  with  the  Securities 
and  Exchange  Commission,  and  other 
similar  funds  or  institutions,  as 
described  in  Rule  1  of  Article  V,  who 
maintain  an  account  with  the 
Corporation  pursuant  to  these  Rules  and 
the  Institutional  Participant  Services 
Program. 

Article  II,  Rule  6  (Settlement  Services)  ' ' 

Institutional  Participant  Services 
Program 

The  Corporation  may  establish  a 
service  and  Procedures  for  the  offering 
of  Depository  services,  including  the 
book-entry  settlement  and  safekeeping 
of  Securities,  on  behalf  of  Institutional 
Participants.  An  appUcant  may  become 
an  Institutional  Participant  by  filing  with 
the  Corporation  any  appropriate 
registration  form  so  designated  by  the 
Corporation.  Institutional  Participants 
shall  be  subject  to  all  applicable  Rules 
and  Procedures  of  the  Corporation, 
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except  as  modified  by  these  rules, 
including  Article  VL  Rule  2.  Sec.  4 
(Participants'  Fund)  and  Article  V,  Rule 
1,  Sec.  1  (Participants),  and  the 
Procedures  of  the  Corporation  relating 
the  Institutional  Participant  Services 
Program.  Institutional  Participants  shall 
pay  the  Corporation  the  amounts 
specified  in  the  fee  schedule  for  the 
Institutional  Participants'  Services 
Program. 

Article  V,  Rule  1,  Section  2  (Duties  of 
Participants) 

Sec.  Z  In  addition  to  those 
qualifications  listed  hi  Section  1  above, 
applicants  to  become  an  Institutional 
Participant  pursuant  to  the 
Corporation's  Institutional  Participant 
Services  Program  shall  meet  the 
following  qualifications; 

(a)  Each  Institutional  Participant  shall 
submit  to  the  Corporation  the  following 
reports,  and  such  other  reports  and 
financial  Information  that  the 
Corporation  may  from  time  to  time 
require: 

(i)  If  subject  to  state,  federal  or  other 
governmental  regulation  or  supervision, 
copies  of  all  financial  reports  promptly 
after  their  submission  or  filing  to 
regulatory  authorities. 

(ii)  If  not  subject  to  state,  federal  or 
other  governmental  regulation  or 
supervision,  or  if  not  required  to  file 
financial  reports  with  regulatory 
authorities,  (A)  copies  of  unaudited 
quarterly  financial  statements  (prepared 
fai  accordance  with  generally  accepted 
accounting  standards],  within  30  days 
after  the  close  of  each  fiscal  quarter, 
and  (B)  copies  of  aimual  financial 
statements,  audited  by  independent 
public  accountants,  within  45  days  after 
the  end  of  each  fiscal  year.  Institutional 
Participants  shall  also  submit  copies  of 
financial  statements  or  reports  on  more 
than  a  quarterly  basis  if  requested  by 
the  Corporation. 

In  addition,  the  Institutional 
Participant  shall  promptly  advise  the 
Corporation  of  any  decrease  of  10%  or 
mora  in  either  its  net  assets  (or  net 
assets  under  management),  or  its 
revenue  or  income,  during  any  period, 

(b)  The  Corporation  may  also  require 
such  other  financial  statements  or 
information  as  may  be  necessary  to 
assure  the  Corporation  that  the 
Institutional  Participant's  financial 
condition  and  performance,  including 
information  as  to  the  level  and  quality  of 
earnings  and  other  generally  accepted 
measures  of  liquidity,  capital  adequacy 
and  profitability,  do  not  create  tmdue 
risks  to  the  Corporation,  Participants  or 
other  Institutional  Participants. 

(c)  Each  applicant  to  become  an 
Institutional  Participant  shall 


demonstrate  to  the  satisfaction  of  the 
Corporation  sufficient  operational 
capability  necessary  to  utilize  the 
services  ot  and  fulfill  its  obligations  to, 
the  Corporation.  Prior  to  approval,  the 
Corporation  must  be  satisfied  that  any 
applicant  to  become  an  Institutional 
Participant:  (i)  Has  an  established 
business  history  of  a  minimum  of  one 
year  or  personnel  with  sufficient 
operation  background  and  experience  to 
ensure  the  Institutional  Partidpant's 
ability  to  conduct  business  wi^  the 
Corporation;  (ii)  has  the  required 
personnel,  operational  capability,  and 
physical  facUities  necessary  to  fulfill  its 
obligations  to,  and  meet  the  operational 
requirements  of,  the  Corporation;  and 
(iii)  maintains  a  minimum  of  $50  million 
in  net  assets,  either  directly  or  under 
management  An  applicant  with  less 
than  such  $50  million  may  be  admitted, 
but  must  demonstrate  to  the 
Corporation's  satisfaction  that  its  net 
assets  (or  net  assets  under  management) 
will  reach  at  least  $50  million  within  one 
year  of  admission  as  a  Participant. 

(d)  Any  insurance  company  qualifying 
as  an  Institutional  Participant  shall  meet 
those  minimally  acceptable  ratings  by  a 
nationally  recognized  rating  8ervice(s), 
as  the  Corporation  may  from  time  to 
time  determine. 

Article  VI,  Rule  2.  Sec.  4  (Participants- 
Participants  Fund) 
•       *       •        •       • 

Notwithstanding  the  above,  in  the 
event  of  an  assessment  by  the 
Corporation  pureuant  to  this  section  4. 
the  Corporation  shall  apply  the 
Participants  Fund  contributions  of  (i) 
Institutional  Participcmts  solely  to 
discharge  losses  or  Uabilities  arising  by 
reason  of  defaults  by  Institutional 
Participants,  and  (ii)  non-Institutional 
Participants  solely  to  discharge  losses  or 
liabilities  arising  by  reason  of  defaults 
by  non-Institutional  Participants. 
However,  the  Corporation  shall  apply 
the  Participants  Fund  contributions  of 
both  Institutional  Participants  and  non- 
Institutional  Participants  to  the  extent 
that  the  Corporation  suffers  any  excess 
loss  arising  by  reason  of  a  default  in  a 
transaction  or  transactions  involving  an 
Institutional  Participant  and  a  non- 
Institutional  Participant. 

Exhibit  B— Description  of  Services 

Direct  participation  with  Midwest 
Securities  Trust  Company  means  direct 
participation  in  the  national  market 
system.  MSTC  is  one  of  the  nation's 
largest  depositories  for  equities, 
corporate  debt  and  municipal  bond 
securities.  With  an  excess  of  700,000 
different  issues  eligible  for  deposit. 


MSTC  currently  safekeeps  securities 
assets  for  more  than  340  participants. 

The  Midwest  Stock  Exchange,  In& 
created  MSTC  as  a  wholly  owned 
subsidiary  in  1973.  The  sole  purpose  of 
MSTC  is  to  provide  the  securities 
industry  with  a  means  for  safe,  reliable, 
and  cost-effective  securities  processing 
and  safekeeping.  Since  its  creation  in 
1973,  MSTC  has  been  providing 
custodial  services  to  brokers,  banks, 
institutional  investors  and  other 
depositories. 

MSTCs  book-entry  settlement  system 
and  safekeeping  facilities  eliminate  the 
need  for  physical  movements  of 
securities  between  trading  partners. 
Everyday  more  than  30,000  transactions 
are  processed  by  MSTC 
Communications  links  provide  MSTC 
participants  with  a  settlement  system 
through  which  they  can  deal  directly 
with  members  of  other  domestic  and 
foreign  depositories. 

Transaction  processing 

Trade  Settlement— MSTC  Participants 
have  direct  access  to  the  National 
Institutional  Delivery  System  (NIDS) 
which  provides  trade  recording, 
confirmation  and  automatic  settlement 
for  institutional  trades.  Through  this 
system,  participants  are  able  to  settle 
trades  via  book-entry  transactions 
regardless  of  the  depository  in  which 
trading  partners  participate. 

Physical  Security  Movements— MSTC 
provides  institutional  participants  with 
facihties  to  make  physical  receipts  and 
deliveries  of  securities  as  necessary 
throu^  agreement  with  Midwest 
Clearing  Corp.  These  programs  are 
known  as  Correspondent  Delivery  and 
Collection  Service  (CDCS)  and 
Correspondent  Receipt  vs  Payment 
Service  (CRPS).  MSTC  also  provides  for 
the  physical  deposit  and  withdrawal  of 
securities,  and  for  the  transfer  of 
registration  of  securities. 

Securities  Lending— MSTC  provides 
its  participants  with  a  book-entry 
delivery  facility  through  which 
participants  can  process  sectirities 
loans.  Depository-eligible  securities  can 
be  delivered  to  and  received  from 
lending  partners  against  payment 
regardless  of  the  depository  in  which 
they  participate. 

Activity  Reporting— A  daily  report  of 
all  account  activity  is  provided  including 
all  cash  and  security  transactions.  This 
report  is  available  in  printed  form,  on 
microfiche,  on  computer  tape,  by  data 
file  transfer,  or  by  terminal  access. 
MSTC  also  provides  Inquiry  screens 
through  the  MSTC  communications 
terminal.  These  screens  detail  the 
current  day's  activity  and  inventory. 
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Security  Custody 

MSTC  provides  safekeeping  for 
depository  eligible  securities.  Registerd 
securities  are  held  in  non-negotiable 
form  under  MSTCs  nominee  name  of 
Kray  &  Co.  Bearer  bond  securities  are 
held  on  deposit  at  an  appropriate 
federal  or  state  regulated  sub-custodian. 
Extensive  computerized  records  of 
securities  entering  and  leaving  the 
custody  sjrstem  document  cusip 
numbers,  denominations,  and  dates  of 
deposits  or  withdrawal.  These  records 
provide  a  detailed  audit  trail  for 
research  and  reconciliation. 

MSTC  is  registered  as  a  Qearing 
Agency  under  the  regulatory  authority  of 
the  Securities  and  Exchange 
Commission  ("SEC*).  As  such,  it  is 
appropriately  insured,  monitored, 
audited  and  inspected  to  safeguard 
participant's  assets.  It  is  also 
incorporated  as  an  Illinois  trust 
com|>any  and  is  a  member  of  the  Federal 
Reserve  Bank  System. 

Income  Collection — Interest  and 
dividend  payments  are  posted  and 
credited  automatically  on  payable  date. 
MSTC  reserves  the  right  to  defer  credit 
of  dividend  and  interest  income  until 
such  amounts  have  been  received  from 
the  paying  agent  or  issuer  if,  (i)  MSTC 
has  reason  to  believe  or  is  concerned 
that  the  paying  agent  or  issuer  will 
default  or  fail  to  make  prompt  payment 
on  payable  date,  or  (ii)  anticipated 
amounts  due  are  in  excess  of  amounts 
determined  by  MSTC  as  either  available 
or  prudent  for  advance  prior  to  the 
receipt  of  funds  from  the  paying  agent  of 
issuer. 

Voluntary  Reorganization 
Processing — MSTC  will  accept  and 
process  instructions  to  tender  securities 
where  a  voluntary  tender  or  action  is 
available  to  security  owners.  Proceeds 
will  be  credited  to  the  participants 
account  as  received  from  the  paying 
agent 

Call/Put  Processing— MSTC  assumes 
responsibility  to  identify,  process  and 
remit  securities  that  are  subject  to  an 
issuer  call  whenever  those  calls  are 
published  in  accordance  with  the  SEC 
recommended  guidelines  on  redemption 
notification.  Participants  accotmts  will 
be  credited  with  the  proceeds  from  the 
call  when  the  paying  agent  makes  funds 
available  to  MSTC.  Put  option 
processing  will  be  done  by  MSTC  upon 
instructions  from  the  institutional 
participant  While  it  is  the  responsibiUty 
of  the  participant  to  know  the  put 
options  available  on  its  investments, 
MSTC  asstimes  responsibility  for 
processing  all  instructions  received  in 
time  to  tender. 


Proxy  Processing— Fcyjecurities  held 
in  its  nominee  name,  MSTC  provides  the 
issuers  with  information  on  shares  held 
by  each  participant  The  issuers  are  then 
advised  to  communicate  proxy  data 
directly  to  the  participant  In  Uiis 
manner  participants  are  assured  the 
ability  to  exercise  ownership  rights. 

Dividend  Reininvestment 
Processing — MSTC  provides  the 
capability  to  its  participants  to 
participate  in  corporate  dividend 
reinvestment  programs  where  the  issuer 
provides  such  a  service. 

Reporting — All  security  positions  held 
by  KCSTC  for  its  participants  are 
reported  on  the  Net  Position  report  This 
report  is  available  daily  or  weekly  and 
in  a  variety  of  delivery  methods, 
including  on-line  inquiry  by  issue. 

Settlement 

At  the  end  of  each  business  day 
MSTC  nets  each  participants  cash 
debits  and  credits  resulting  from 
account  activity  into  one  pay  or  collect 
flgure.  Participants  must  reconcile  the 
figure  with  MSTC  each  pay.  Participants 
can  settle  with  MSTC  throu^  an 
approved  settlement  bank  or  through  a 
cash  account  maintained  by  MSTC. 

Communications 

MSTC  and  its  Participants  have  a 
record  of  leadership  in  the  automation 
of  data  communications.  Participants 
utilize  a  range  of  high-speed  computer- 
to-computer  links  and  dial-up  services  to 
make  daily  reconciliation  of  activities 
and  inventory  as  timely  and  cost- 
efficient  as  possible.  The 
communications  links  listed  below 
provide  choices  for  participants  with 
varying  degrees  of  internal  automation. 

•  Computer  to  Computer 
transmissions 

•  Machine  Readable  Magnetic  Tape 
Input/Output 

•  Dail-Up  Terminal 

•  Dedicated  Terminal 

•  Microfiche 

•  Hardcopy  Reports 

Customer  Support 

Account  Administration— MSTC 
assigns  an  Account  Administrator  to 
each  institutional  participant  The 
Account  Administrator  is  the  primary  . 
point  of  contact  and  acts  as  the  liaison 
between  the  institution  and  MSTC 
Operations.  The  Account  Administrator 
is  responsible  for  being  familiar  with 
investment  operations  at  the  institution 
so  that  he/she  can  monitor  account 
activity  and  handle  day-to-day  inquiries 
as  effectively  as  possible.  MSTC 
requires  all  Account  Administrators  to 
complete  a  thorough  training  program  on 
all  operational  areas  at  MSTC. 


MSTC  will  provide  an  aimual 
operational  review  for  each  institutional 
participant  Institutions  are  provided 
with  a  written  report  on  the 
effectiveness  of  its  utilization  of  the 
depository.  The  report  when 
appropriate,  will  make 
recommendations  for  cost  reduction  or 
more  efficient  and  secure  processing. 

Training — Staff  members  from 
MSTCs  Training  and  Education 
department  are  assigned  to  individual 
institutional  participants.  A  Training 
Coordinatory  will  work  with  the 
Account  Administrator  to  design  a 
comprehensive  training  program  for 
each  new  institution.  Training  will  be 
conducted  on-site  at  the  institution  and 
will  include  having  the  Trainer  present 
for  the  first  days  of  trade  settlement 
The  Trainer  is  available  for  any  futiure 
training  needs,  hicluding  those  arising 
from  personnel  changes. 

Reporting 

MSTC  Participants  have  the  abiUty  to 
reconcile  accounts  on  a  same  day  basis 
using  MSTCs  Daily  Activity,  Net 
Position  and  National  Institutional 
Delivery  System  (NIDS)  reports. 

Dividend/Interest  reports  allow 
projection  of  expected  income  and 
reconciliation  on  payable  date. 
Dividend/Interest  reports  are  available 
on  ex-distribution,  record  and  payable 
dates. 

Reports  are  available  via  terminal, 
magnetic  tape,  CPU-CPU  transmission 
or  hardcopy. 

Fee  Schedule 

Account  Maintenance 

Account  maintenance  fee $150.00/ month 

Safekeeping 

All  securities  are  held  by  MSTC  in  a 
fungible  position  by  issue.  Monthly 
safekeeping  fees  include  income 
collection  services  and  the  processing  of 
stock  dividends. 

Corporate  Securities .$2.50/l8Sue 

Registered  Municipal  Bonds ».3.00/Issu« 

Bearer  Municipal  Bonds S.OO/lsaue 

Book-Entry  Transactions 

Participants  of  MSTC  are  able  to 
participate  in  the  national  institutional' 
delivery  system  which  is  a  trade 
recording,  acknowledgement  and 
automatic  settiement  system  for 
institutional  trades.  The  program  allows 
partipants  of  MSTC  to  transact 
institutional  trades  with  participants  of 
MSTC  and  other  depositories  and  settle 
those  trades  via  an  automatically- 
generated  book-entry  movement  on 
Settlement  Date. 
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The  following  fees  apply  to  all  Book- 
Entry  transactions  resulting  from  trade 
settiement  or  securities  lezuding. 

1-100  transactions/mo— S&OO/Tranaaction 

101-500  transactions/mo S.OO/Transaction 

501-1000  transactions/mo 4.00/Transaction 

1001-2000  transacticnu/roo...  S.00/TranBaction 
Over  2000  trai»actions/mo~.2.00/Tran8action 

Physical  Transactions 

Physical  transactions  include 
reorganizations,  redemptions,  deposits, 
withdrawals  and  transfers. 

Physical  Transaction ~....$30.00/Item 

Dividend  Reinvestment  Program 

A  participant  maintaining  securities 
on  deposit  as  of  Record  Date  may 
instruct  MSTC  to  reinvest  all  or  a 
portion  of  the  Record  Date  position  to 
fake  advantage  of  an  issuing  company's 
reinvestment  option  program. 


General  Dividend  Reinvestment 

Program  Fee $20.00/Security  Issue 

Special  Instruction  (if  additional 
account  detail  is  required  beyond  basic 
MCC/MSTC  account): 

a.  Special  breakdown  of  shares  and 

cash-in-liea  bre«kdown..44.00/Acct 

Breakdown 

b.  Oistributioii  of  CO.  bjr  check  for 

individual  customer  accoants-..$S.OO/Item 

MSTC  Commtmications  System 

Participants  may  use  the  terminal 
system  in  three  ways:  To  obtain 
information  regarding  current  MSTC 
inventory  and  activity  (Inquiry),  to 
retrieve  MSTC  reports  (Report 
Retrieval),  and  to  input  instruction  to 
MSTC  for  book-entiy  movements,  trade 
affirmations,  eligibility  and  withdrawal 
requests  (Data  Entry). 

Port  Access. $100.00/Mo. 


MSTC  Reports 

MSTC  members  can  receive  daily 
Activity,  Net  Positioa  and  National 
Institutional  Delivery  System  reports  via 
terminal  magnetic  tape,  CPU-to-CPU  or 
hardcopy. 

Dividend/Interest  reports  are 
available  on  ex-distribution,  record,  and 
payable  dates  via  terminal  or  hard  copy. 

File  Transmission  Service 

The  File  Transmission  Service  (FTS) 
is  CPU-to-CPU  interface  between  MSTC 
and  the  computers  of  participant  firms 
of  their  service  bureaus.  It  makes 
processing  smoother  and  more  efficient 
by  replacing  tape  handling.  The  time 
required  to  receive/submit  and  process 
data  is  also  decreased. 


0«ly 


upon  raquMt 


Input  (al  chaiges  per  monttV 


NIDS 

Book.«ntiy  Oelvailaa. 


No  Charge. 
NoCtiarga. 


NA 
NA 


NA 
NA 


No  Charge 
No  Charge 


Output  (ad  Charges  per  month) 


Activity 1 ^_ 

Net  Position 

Net  Position/ Activity 

Registered  Masterfle  Updates 

Rejistered  A  Bearer  MasterfUe  (FTP  only) 

NIDS 


■  Includea  aaOement  month  end,  calendar  month  end. 


$165.00.. 
165.00.... 
275.00.... 
165.00.... 

NA  _ 

165.00.... 


HA 
125.00 

NA 

NA 
200.00 

NA 


NA 
75.00 

NA 

NA 
75J)0 

NA 


$75.00 

75«) 

75.00 

7500 

75.00 

75.00 


Tape  Input/Output  Service 

The  files  listed  widiin  the  FTS  section 
are  also  available  via  machine-readable 
magnetic  tapes.  Tapes  may  be  mailed  or 
delivered/received  via  messenger  to/ 
from  our  New  York  or  Chicago  offices. 
Tape  input  is  free.  Tape  output  charges 
are  the  same  as  listed  above  for  FTS. 

Microfiche  Service 

Participants  may  request  that 
microfiche  copies  of  activity  and  net 
position  reports  be  produced  on  a  daily 
basis.  These  microfiche  reports  are 
distributed  on  the  second  day  after 
activity  and  can  be  used  for 
reconciliation  and  reference  purposes. 

Per  microfiche  card  (Net  Position 
Report  Activity  Report  Security 
Glossary) $3.50/C«rd 

Duplicate  additional  cards 1.25/Card 

Pass  Through  Charges  (rebilled 
expenses) 

Pass  tfm>tigh  charges  include  but  are 
not  limited  to  the  foUowing: 

•  Courier/shipping  charges 

•  Telephone  bills 


•  Communications  equipment  rental 

•  Transfer  agent  fees 

•  Tymnet  commtmications  usage 

MSTC  Participant  Fund  Deposit 

MSTC  requires  an  initial  Participant 
Fund  deposit  of  $5,000.  The  initial 
deposit  MUST  be  in  cash.  Fuhire  MSTC 
Participant  Fund  deposits  may  be 
requested  based  upon  a  Participants 
activity.  Additional  deposits  will  be 
calculated  as  follows:  3  percent  of  the 
daily  average  cash  settlement  entries. 

Mease  refer  to  Midwest  Securities 
Trust  company  Article  VI.  rule  2,  section 
1  for  a  more  detailed  explanation  of  the 
participant  Ftmd. 

Monthly  Accoimt  Minimum 

There  is  a  monthly  minimum  for  each 
accoimt  Accoimt  minimums  are 
determined  by  the  ntmiber  of  accotmts 
maintained  at  MSTC.  Pass  throtigh 
charges  are  in  addition  to  the  accotmt 
minim  imL 

1  account ™ $2,000 

2  accounts $1300  for  each  account 

3  accounts .$1,000  for  each  account 

4  or  more  aocounta $750  for  each  account 


Per  microfidie  card  (Net  Poaition 
Report,  Activity  Report  Security 
Glossaiy) $3.50/Card 

Duplicate  additional  cards 1.2S/Card 

Pass  Through  Charges  (rebilled 
expenses) 

Pass  through  charges  include  but  are 
not  limited  to  the  following: 

•  Courier/shipping  charges 

•  Telephone  bills 

•  Communications  equipment  rental 

•  Transfer  agent  fees 

•  Tymnet  commtmications  usage 

MSTC  Participant  Fund  Deposit 

MSTC  requires  an  initial  Participant 
Fimd  deposit  of  $5,000.  The  initial 
deposit  MUST  be  in  cash.  Future  MSTC 
Participant  Fund  deposits  may  be 
requested  based  upon  a  Participants 
activity.  Additional  deposits  will  be 
calculated  as  follows:  3  percent  of  the 
daily  average  cash  settiement  entries. 

Please  refer  to  Midwest  Securities 
Trust  company  Article  VI.  rule  2,  section 
1  for  a  more  detailed  explanation  of  the 
participant  Fund. 


BEST  COPY  AVAILABLE 
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Monthly  Account  Minimum 

There  la  a  monthly  minimum  for  each 
account.  Account  minimuma  are 
determined  by  the  number  of  accounta 
maintained  at  MSTC  Pasa  through 
charges  are  in  addition  to  the  account 
minimum. 


1  account.. 

2  accounts... 
9  accounts.... 
4  or  mora  sccounts... 


^SlMO  for  each  account 
..$1,000  for  each  account 
,.~.  t750  for  each  account 
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SeN-Regulatory  OrganixatJone;  Padflc 
Stock  Exchange.  Inc^  Order  Approving 
a  Program  Relating  to  ttie 
Appointment  of  SpedaHat  Unlta,  the 
Evaluation  of  Speclallat  Performance. 
and  the  Alocatlon  and  Reallocation  of 
Specialty  Stocka 

L  Introduction  and  Administrative 
Ifistory 

A.  IntmducUon 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  •  and  Rule  19b-«  thereunder.* 
the  Pacific  Stocli  Exchange.  Inc.  ("PSE" 
or  "Exchange")  filed  %vith  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC'),  on  June  18. 
1987,  a  proposed  rule  change  to  approve 
permanently  its  specialist  appointment 
and  evaluation  pilot  program.  Notice  of 
filing  of  the  proposed  rule  change  and  its 
subsequent  amendment  was  provided 
by  the  issuance  of  a  Commission  release 
and  by  publication  in  the  Federal 
Register.'  The  Commission  received  no 
comments  on  the  proposed  rule  change.* 


>  IS  U.&C  7as(b)  (1988). 

*  17  CFR  Z4aiBb-t  (19B0). 

■  Sm  SecuritiM  Exchange  Act  Reiea«e  No.  24800 
(AafiMl  14, 1087).  S2  FR  32372  (Auguat  27. 1987) 
(notice  of  filina  tad  order  granting  partial 
accelerated  approval  of  Amendment  Na  1  to  Pile 
Na  8R-PSE-S7-19).  The  conpiete  texto  of  the 
original  propoaal  and  Amendaenl  No.  1  are 
evailable  al  the  PSE*!  Office  of  the  Secretary  end  at 
the  CommiHion'i  Public  Reference  Section. 

*  Although  the  ConuniMion  did  not  receive  any 
ooomenti  in  connection  with  File  No.  SR-PSE-87- 
la  the  Exchange  did  receive  leveral  comment*  from 
ita  memhere  in  connectioo  with  iu  earlier  related 
filing*.  Theee  cooment*  ware  di*ca**ed  in  the 
Coeunieeian  releeeee  eccompanying  the  relevent 
filing*.  See,  »^,  Secvritiee  Exchange  Act  Releaie 
Na  22720  (December  18. 1985).  SO  FR  52308 
(December  23, 1988)  (notice  of  filing  of  Pile  Na  SR- 
P8E-88-94):  Secnritiee  Exchange  Act  Releeae  Na 
21578  (December  18, 1984).  40  FR  50340  (December 
27. 19S4)  (order  epproving  PUe  Na  SR-PSE-84-ia): 
and  SecuiiUee  Exchange  Act  Releaae  Na  19655 
(March  1. 1963).  48  FR  0722  (March  8. 1983)  (order 
approving  File  Na  SR-PSE-82-15). 


This  order  permanently  approves  the 
pilot  prtjgram. 

B.  Administrative  History 

The  rules  governing  the  Exchange's 
specialist  appointment  and  evaluation  . 
program  were  originally  approved  by 
the  Commission  on  a  pilot  basis  on  May 
27, 1981.*  The  pilot  rules  were  amended 
on  March  1, 1983,*  and  the  Exchange 
subsequently  revised  the  guidelines 
governing  the  evaluation  measures 
employed  by  the  Exchange  when 
evaluating  specialist  performance.'' 

Furthermore,  the  operation  of  the 
program  has  been  extended  eight  times 
since  the  expiration  of  the  initial  one- 
year  pilot  period.*  Most  recently,  on  July 
16, 1988,*  the  Commission  extended  die 
pilot  indefinitely  imtil  the  Commission 
completed  its  review  of  the  PSE's 
specialist  performance  evaluation  pilot 
program  in  conjunction  with  other 
securities  exchanges'  similar 
programs.  •" 


*  See  Securitie*  Exchange  Act  Releate  No.  17B18 
(May  27.  1981).  40  FR  30016  (June  4, 1961)  (order 
granting  accelerated  approval  to  File  Na  SR-PSE- 
81-06,  a*  amended). 

*  See  Securitie*  Exchange  Act  Releaae  No.  19655 
(March  1. 1983,  48  FR  0722  (March  8, 1983)  (Order 
approving  Pile  No.  SR-PSE-82-15,  amending  and 
extending  the  PSEi  ipecialiit  appointment  and 
eviauation  pilot  program). 

*  See  Securitie*  Exchange  Act  Releaae  No.  22805 
(February  12. 1900),  51  FR  6190  (February  20, 1900) 
(order  approving  File  Na  SR-PSB-85-34.  amending 
and  extending  the  PSE**  ipecieliet  appointment  and 
evaluation  pilot  program). 

*  See.  e^..  See  Securitiea  Exchange  Act  Releaae 
Na  25372  (February  18, 1988),  53  FR  5070  (Febroaiy 
25. 1988)  (notice  of  filing  and  order  granting 
accelerated  epproval  of  Pile  No.  SR-PSE-87-32); 
Securitiee  Exchange  Act  Releaae  Na  24800  (Aoguat 
14. 1907),  52  FR  32372  (Augual  27. 1007]  (notice  of 
filing  and  order  granting  partial  accelerated 
approval  of  Amendment  No.  1  to  File  No.  SR-PSE- 
87-19):  Securitie*  Exchange  Act  Releaae  No.  22805 
(February  11 1900).  51  FR  0190  (February  20. 1966) 
(order  approving  File  No.  SR-PSE-85-34):  Securitie* 
Exchange  Act  Releaie  No.  22513  (October  7. 1986). 
SO  FR  41776  (October  15, 1965)  (notice  of  filing  and 
order  granting  partial  accelerated  approval  of  File 
No.  SR-PSE-8S-29):  Securitie*  Exchange  Act 
Releaae  No.  21070  Uune  21. 1004).  49  FR  20331  (June 
27. 1904)  (notice  of  filing  and  order  granting  partial 
accelerated  epproval  of  File  No.  SR-PSE-81-lO); 
Securitie*  Exchange  Act  Releaae  Na  10655  (March 
1. 1003).  48  FR  0722  (March  S  1903)  (order  approving 
File  Na  SR-PSE-82-15):  and  Securitie*  Exchange 
Act  Releaae  No.  19385  (December  3a  1902).  48  FR 
918  (January  7, 1963)  (notice  of  filing  and  order 
granting  accelerated  and  temporary  approval  of  File 
Na  SR-PSE-82-15). 

*  See  Securitie*  Exchange  Act  Releaae  No.  25043 
Uuly  26. 1908).  53  FR  29100  (Auguat  2, 1908)  (notice 
of  filing  and  order  granting  accelereted  approval  of 
File  No.  SR-PSE-88-13.  extending  the  PSE"* 
■peciali*t  appointment  and  evaluation  pilot  program 
indefinitely). 

"For  example,  (he  Commisaion  recently 
approved  timilar  propoaed  rule  change*  filed  by  the 
New  York  Stock  Exchange  ("NYSE"),  the  American 
Stock  Exchange  ("Amex").  the  Midwest  Slock 
Exchange  ( "MSE").  and  the  Philadelphia  Stock 
Exchange  ("Phbi").  See  Securitiea  Exchange  Act 
Releaae  No.  27803  (March  14. 1900).  55  FR  10740 


n.  Description  of  the  Proposal 

A.  Introduction 

The  Exchange  is  proposing  to  adopt 
on  a  permanent  basis  its  pilot  program 
governing  the  appointment  and 
registration  of  specialists,  the  evaluation 
of  specialist  performance,  and  the 
allocation  and  reallocation  of  specialty 
stocks.*  >  Under  the  pilot  program,  PSE 
Rule  5.27  governs  the  appointment  and 
registration  of  specialist  imits,  while 
Rule  5.37  generally  governs  the 
evaluation  of  specialist  performance  and 
the  allocation  and  reallocation  of 
specialty  stocks.  In  particular.  Rules 
5.27(d)  and  5.37(a)  establish  three 
measures  of  specialist  performance:  (1) 
a  National  Market  System  ("NMS") 
quote  performance  meastuv,  (2)  a 
Specialist  Evaluation  Questionnaire 
Survey  ("Questionnaire"),  and  (3)  a 
Securities  Communication  Order 
Routing  and  Execution  System 
("SCOREX  *)  limit  order  acceptance 
performance  measure.  These  three 
performance  measures  are  then  utilized 
by  the  Exchange's  Equity  Allocation 
Committee  ("Allocation  Committee")  •" 
in  its  overall  speciaUst  evaluations.  "The 
terms  of  the  entire  pilot  program  rules 
are  discussed  below. 

B.  Appointment  and  Registration  of 
Specialist  Units 

PSE  Rule  5.27  governs  the 
appointment  and  registration  of 
specialists.  Subject  to  approval  by  the 
Board,  the  Joint  Equity  Floor  Trading 
Committee  ('Trading  Committee") »» 
appoints  registered  specialists  that 
satisfy  established  criteria.'*  In  order  to 


(March  22, 1980)  (order  approving  File  No.  SR- 
NYSE-e8-32):  Securities  Exchange  Act  Releaae  No. 
27455  (November  22. 1909).  54  FR  49152  (November 
29, 1969)  (order  approving  File  No.  SR-Amex-83- 
27):  and  Securitie*  Exchange  Act  Release  No.  27846 
(March  28, 1990),  56  FR  12004  (March  30, 1900) 
(order  approving  File  No.  SR-MSE-87-13). 

'  ■  Stocks  are  initially  allocated  on  the  PSE 
pursuant  to  Article  IV,  section  5(b)  of  tite 
Exchange's  Constitution  In  order  to  formalize  ita 
current  initial  allocation  procedures,  the 
Commission  expects  the  PSE  to  submit  to  the 
Commission  as  proposed  rule  changes  the  policies 
and  standards  governing  such  allocation*. 

•»  Article  rv.  section  5(a)  of  the  PSE's 
Constitution  establishes  the  composition  and  duties 
of  the  Exchange's  Allocation  Committee.  The 
Allocation  Committee  is  comprised  of  fioor 
members  or  office  and/or  office  allied  members; 
two  perton*  associated  with  the  same  specialist 
firm  may  not  serve  on  the  Allocation  Committee  at 
the  same  time:  apecialists  may  not  be  on  the 
Committee. 

■*  Article  IV.  Section  0  of  the  PSE's  Con*Utiition 
establishes  the  duties  of  the  Exchange's  Trading 
Committee. 

■*  Specifically,  an  individual  applying  for 
registration  aa  a  PSE  speciaUst  either  (1)  must  have 
aerved  aa  a  regirtpred  specialial  on  the  Exchange 

Conlinued 
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qualify  for  registration  as  a  specialist  in 
a  sectirity,  a  specialist  applicant  is 
required  to  function  in  a  market  making 
capacity  at  a  specialist  post  on  one  of 
the  Exchange's  equity  trading  floors  ** 
for  a  minimum  period  of  diree  months, 
during  which  time  the  applicant  must 
perform  primary  market-making 
activities  in  at  least  one  issue. 

The  Exchange's  Allocation  Committee 
evaluates  the  applicant's  market-making 
performance  after  the  first  30  days  of  the 
trial  period  and  again  45  days  later.  The 
performance  review  is  based  upon  the 
results  of  completed  floor  broker 
Questionnaires  and  scores  for  NMS 
quote  performance  and  SCOREX  limit 
order  acceptance  performance,"  as 
well  as  any  written  comments  solicited 
or  received  from  other  floor  members.*^ 
Based  upon  its  assessment  of  the 
applicant  specialist's  performance 
during  the  three  month  trial  period,  the 
Allocation  Committee  makes  a 
recommendation  to  the  Trading 
Committee,  which  will  then  recommend 
to  &ie  Board  approval  or  disapproval  of 
the  application  for  appointment  as  a 
registered  specialist'* 

C.  Evaluation  of  Specialist  Performance 

PSE  specialists  are  evaluated  on  a 
quarteriy  basis  by  the  Allocation 
Committee,  using  a  combination  of  three 
performance  measures — NMS  quote 
performance  results,  SCOREX  hmit 
order  acceptance  performance  results, 
and  Questionnaire  scores.  The  former 
two  rating  measures  provide  the 
Exchange  with  objective  data  to 
evaluate  specialist  performance,  while 
the  latter  is  a  subjective  measure  of 
specialist  performance.  Each  specialist 
receives  a  rating  of  0-l(X)%  on  each  of 
the  three  measures  of  performance.  The 
three  separate  ratings  are  accorded 


weights  of  45%,  10%,  and  45%, 
respectively,  and  are  then  consolidated 
into  one  overall  rating. 

1.  National  Maricet  System  Quote 
Performance 

The  NMS  quote  performance  rating 
enables  the  PSE  to  evahiate  objectively 
a  specalist's  ability  to  attract  order  flow 
to  (tie  Exchange  fai  dually-traded 
securities.  Under  the  current  pilot 
program,  the  Exchange  assesses  the 
percentage  of  times  in  a  given  quarter 
that  a  specialist's  bid  and/or  offer  is 
equal  to  or  greater  than  the  best  bid  or 
offer  in  the  consolidated  quote  system 
for  each  dually-traded  security. 

A  specialist  is  evaluated  on  the  basis 
of  its  ability  to  quote  a  500  share  market 
or  the  equivalent  of  the  primary  maricet 
whichever  is  less,  with  a  200  share 
minimum,  40%  of  the  time.'*  If  the 
percentage  achieved  by  the  specialist  is 
40%  or  more,  the  specialist  receives  a 
100%  rating  [i.e.,  a  perfect  score)  in  this 
measure  of  performance  and  is  entitled 
to  the  full  45  points  in  its  overall  score 
(based  on  the  relative  weighting 
factors).  If,  however,  the  percentage 
obtained  by  the  specialist  is  less  than 
40%,  the  percentage  applied  to  the 
weighting  factor  would  be  calculated  by 
taking  the  percentage  obtained  and 
dividing  it  by  40%.*» 

2.  Specialist  Evaluation  Questionnaire 
Survey 

The  Exchange  requests  all  equity  floor 
brokers  to  complete  a  Questionnaire 
each  quarter  to  assess  the  performance 
for  all  specialists  on  the  Exchange's 
equity  trading  floors.*'  The  current 


within  three  year*  of  the  date  of  application,  or  (2) 
%vUhin  two  jrear*  of  the  date  of  applicaUoa  muat 
have  trotked  ••  a  market  maker  or  floor  broker  on  a 
national  securitie*  exchange  or  in  the  over-the- 
counter  market  for  a  ■"'"'"■""■  of  three  months  and 
must  achieve  a  paasing  grade  of  at  leaat  80%  on  the 
Exchange's  written  examination. 

'•The  PSE  maintains  two  equity  trading  floors- 
one  in  Lo*  Angele*.  CA  and  the  other  in  San 
Frandsoo,  CA. 

>•  See  infra  Section  Q-C 

"  TVe  thraa  moolh  performance  review  may  be 
waived  bjr  the  AUocation  Committee  if  it  determine* 
that  the  apedaUat  afipiioant  paa*ea*es  *iifBcJent 
knowle<%e.  eUlL  and  experienoe  with  regard  to 
epedaUst  fuBction*  and  acthritiee  that  it  may 
immadiateiy  iiiiiiwaaiinit  apimval  of  tlie  member's 
application  to  the  Tkadkig  Committee. 

■•  If  (he  Treding  Committee  intende  to 
reoommesMi  diaappraval  of  Ike  membef* 
applicatkm  to  Mw  Board,  it  moat  provide  the 
appiicaal  svlth  prior  written  antioe  of  it*  intenttooe. 
The  noUoe  BNiet  exptaki  (he  bMi*  of  the  Trading 
Committoe'e  tfeoteie*!,  •■  waB  •*  notify  the 
applicant  of  Ua  lighl  to  •  kaaring  on  the  evaluation 
of  his  performance.  See  PSE  Rule  5.27  ((Hk)- 


••  The  PSE  revised  the  guidelines  for  the  NMS 
Quote  Peifmmance  rating  in  1986.  See  supra  note  7. 
Under  the  earlier  system,  a  specialist  was  evaluated 
on  tiie  basis  of  his  quoting  a  200  share  market  S0% 
of  tiie  time.  See  File  No.  SR-PSE-S5-34.  See  also 
letter  from  Kenneth  |.  Marco*.  Senior  Staff 
Attorney.  Equity  CompUence,  PSE.  to  George 
Scargle,  Staff  Attorney.  Division  of  Market 
Regulation.  SBC  dated  May  SI,  1900. 

»•  For  example,  If  in  a  given  quarter  a  tpecialist 
achieve*  a  ratfaig  of  32%  on  Ks  NMS  qnote 
performance  resulta,  then  the  specialist's  bid  and/or 
offer  was  equal  (o  or  better  tiian  the  primary  market 
bid  and/or  offer  32%  of  the  time  for  the  relevant 
quarter.  The  score  of  32  divided  is  then  divided  by 
40,  which  equals  80%.  The  Exchange  would  then 
multiply  the  80%  ratio  by  a  foctor  of  45  (/.e.,  the 
maxtmura  score  the  specialist  can  receive  (or  thl* 
performanoe  neaaine).  which  I*  equal  to  38.  Tho*. 
of  tiie  maximum  45  pcrinia  for  tU*  meaaore,  the 
apecialist  enwld  be  credited  erith  a  totol  of  38 
pointa. 

*  ■  A  apedaHst  Queetiomiaire  may  be  oompleted 
by  a  PSE  equity  floor  broker  aubfect  to  the  following 
condition*:  (1)  The  broker  mual  have  traded  with 
the  specialist  on  a  regular  basis  during  the  calendar 
quarter  tor  which  the  awey  ia  being  oowinrted;  (2) 
tiie  broker  nnut  believe  Ikat  be  can  obiectively 
answer  the  sareey  qoeatiaas  and  faiiiy  evatoate  the 
specialist's  parfanBaaca  (if  he  concludes  he  cannot 
do  sa  he  is  permittod  to  refrain  froaa  reapondmg  to 


Questionnaire  is  composed  of  four 
questions  designed  to  evaluate 
specialist  market-making  functions  on  a 
regional  securities  exchange,  including 
the  communication  of  permissible 
market  information,  administrative 
functions  rdated  to  executed  trades,  fair 
and  efflcient  order  handling,  and  maiket 
quality  as  measured  by  depth, 
continuity,  and  other  measures  of  a  fair 
and  orderly  market. 

The  Questionnaire  explains  that  each 
question  is  graded  on  a  scale  of  1  to  10 
[i.e..  weak  to  outstanding).  In  addition, 
the  Exchange  solicits  comments  from 
the  floor  broker(s)  evaluating  a  specalist 
where  the  broker  assigns  the  specialist  a 
grade  of  1-2  or  9-10.**  Each  question  is 
rated  on  an  equal  scale  in  determining 
the  total  score.  The  total  Questionnaire 
score  for  each  specialist  is  determined 
by  caltulating  the  number  of  points 
received  as  a  percentage  of  the 
maximum  points  possible.  The 
maximum  points  possible  are  calculated 
on  the  basis  of  questions  answered  in 
order  to  avoid  penalizing  a  specialist  in 
cases  where  responses  are  not  received. 
The  Exchange  transmits  to  member 
firms  the  survey  scores  of  all  specialists 
on  the  appropriate  trading  floor, 
including  the  firm's  own  registered 
8pecialist(8),  in  order  to  provide 
specialist  firms  with  the  opportunity  to 
compare  its  specialist's  or  specialist's 
performanoe  to  that  of  other  specialists 
on  the  trading  floor.*' 

3.  SCOREX  Limit  Order  Acceptance 

All  specialists  are  required  to  accept  a 
percentage  of  SCOREX  limit  order*  to 
receive  points  for  this  measure  of 
performance.  PSE  specialists  are  graded 
on  a  sliding  scale  according  to  their 
performance  in  accepting  SCOREX  limit 
orders.  Speciahsts  receive  points 


any  question  tor  whidi  he  (eel*  he  cannot  provide 
an  objective  answer):  (3)  the  broker  muet  ayea  to 
provide  the  Allocation  Caeaminee,  ia  confidence, 
with  expiMialioM  of  his  answers:  (4)  the  fatokar  ia 
•dviaed  that  faia  asMear*  are  canfidasillal:  (5)  iba 
broker  is  raqae*tad  to  oan*idar  only  trading  activity 
occurring  wilbia  ifaa  qnaitar  for  wUch  tlie 
evaluation  to  beii«  prepared:  (6)  the  broker  may  not 
be  affiliated  with  the  aame  Brm  aa  a  apecialiat  for 
which  he  U  completing  the  evahutioo:  and  (7)  die 
broker  U  informed  of  the  purpoeea  of  die  eurvey. 
j.e..  to  ia^rove  apadaliat  parfotmaooe  and 
reallocate  stock  if  a  apadaliat'*  performance  m 
determined  to  be  inadequate.  See  Fiie  No.  SR- 
POSE-85-S4. 

•*  Tbe  Exchange  provide*  an  additional  blank 
pa^e  lor '  ■■-■««»«*«  aad  aaggeetioaa  for  unproving 
the  quality  of  the  posts. 

**  With  the  fif»i|i<*ffi«  of  the  firm'a  own 
specialistfa).  Iha  Queatioanaln  eccre*  provided  to 
tiie  fiima  do  Hit  Kvnal  the  kdenttty  of  tbe  apecialist 
receiving  the  acowa.  See  Sepgitie*  Kxritange  Act 
Releaae  Na  19665  (Mardi  1. 1063).  48  FR  0722 
(Match  &  1083),  note  4  (order  approving  Pile  Na 
SR-PSG-S2-1S). 
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monthly  on  a  scale  of  one  to  five  (1-6) 
based  upon  their  percentage  of  SCOREX 
acceptance  above  70%.**  The 
accumulation  of  points  in  each  of  the 
three  months  in  any  given  quarter  is 
added  to  obtain  a  total  score  for  this 
measure,  which  then  makes  up  10%  of 
the  overall  performance  score.'* 

D.  Substandard  Specialist  Performance 
Reallocations 

The  PSE  has  adopted  standards  to 
evaluate  specialist  performance,  set 
forth  in  PSE  Rule  5.37,  that  would 
identify  specialists  whose  performance 
was  particidarly  poor  relative  to  the 
performance  of  other  specialists.  Each 
specialist  receives  an  overall  evaluation 
score  each  quarter  from  the  Allocation 
Committee  based  upon  NMS  quote 
performance,  the  results  of  the  floor 
broker  Questionnaire,  and  SCOREX 
limit  order  acceptance  performance. 
Under  the  FSB's  performance  evaluation 
standards,  any  specialist  whose 
performance  is  ranked  in  the  bottom 
10%  of  all  registered  specialists  on  the 
trading  floor  as  determined  by  the 
overall  evaluation  scores  of  all 
specialists  is  subject  to  a  performance 
improvement  action,  and,  potentially, 
reallocation  proceedings. 

A  specialist  who  is  ranked  in  the 
bottom  10%  of  all  specialists  in  any  one 
quarter  will  be  deemed  to  have 
performed  unsatisfactorily  and  will  be 
requested  *•  to  meet  informally  with  the 
Allocation  Committee  or  a  designated 
panel  thereof  for  purposes  of  discussing 
the  specialist's  evaluation  scores,  to 
discuss  any  mitigating  factors  that  could 
account  for  the  substandard 
performance,  and  to  develop  remedial 
measures  designed  to  improve  the 
specialist's  performance.*^ 


•*  ThiM.  •  Kor*  below  70»«x«ro:  70%-75%«l 
potat  7g%-61«-2  poinU:  82V-87%  =  3  poinU;  88%- 
B3%-4  poinU;  uxi  M»-100»  =  5  point*.  See  File  Na 
SR-PSE-BS-34. 

**  For  example,  if  in  a  given  quarter  a  *peci«li«t 
earn*  a  maximum  number  of  IS  point*  for  ita 
SCOREX  limit  order  acceptance  performance,  tlie  IS 
points  would  translate  into  10%  of  the  overall 
performance  score.  Sec  letter  from  Kenneth  ). 
Marca*.  Senior  SufT  Attorney.  PSE.  to  George 
ScaigJe.  Staff  Attorney,  SEC  Division  of  Market 
Regulation,  dated  May  31.  ISOa 

■*  If.  after  receivini  the  requiatta  notice,  a 
registered  spedaliat  refuses  or  otherwiae  falls 
without  reasonable  fuatlfication  to  meet  with 
Bembers  of  the  Allocation  Coomittee.  the 
Allocation  Committee  may  take  apprtjpriate  action 
to  eafocoe  oomplianoe,  including  the  commencement 
of  fennal  dladpUnaiy  piiwiwwlliigs  ponuant  to  Rule 
10  of  the  Exchange's  rules. 

«t  During  the  meattog.  the  spwdalisi  is  afforded 
■n  opportanlty  to  ooouDenl  on  the  Allocation* 
ConBlttaa's  evaloatioa  of  it*  perfotmanoa,  any 
■Bltisadas  factor*  that  would  aocount  lor  it* 
perfbcBanca.  and  any  other  hot*  or  Infonnatloa 
relevant  to  die  specialist's  overall  scores.  One  of  the 
mitigating  circumstance*  the  Allocation  Committee 


If  a  specialist  is  ranked  in  the  bottom 
10%  of  all  other  registered  specialists  on 
his  trading  floor  during  any  two  out  of 
four  consecutive  quarterly  evaluations, 
the  specialist  is  deemed  to  have 
performed  below  acceptable  standards 
and  is  requested  **  to  appear  a  second 
time  before  the  Allocation  Committee, 
or  a  designated  panel  thereof,  to  explain 
his  performance.**  If  the  specialist 
adequately  demonstrates  that  there  are 
mitigating  circiunstances  that  either 
account  for  its  substandard  performance 
or  demonstrates  that  it  has  substantially 
improved  its  scores  relative  to  the  two 
most  recent  scores,  no  formal 
reallocation  proceedings  would  be 
commenced. 

On  the  other  hand,  if  the  specialist 
fails  to  convince  the  Allocation 
Committee  that  mitigating 
circumstances  exist  that  demonstrate 
substantial  improvement  of  or 
reasonable  justification  for  the 
specialist's  most  recent  evaluation 
score,  the  Allocation  Committee  would 
commence  formal  reallocation 
proceedings.***  If  formal  reallocation 
proceedings  are  commenced,  the 
Allocation  Committee  and  the  specialist 
have  the  right  to  be  represented  by 
cotmsel  and  to  have  technical 
consultants  present  at  the  hearing.*' 


can  conaider  i*  whether  the  ipedaliat  received  a 
score  of  80  or  sbove  on  the  overall  evaluation. 
Telephone  conversation  between  David  Semak. 
Vice  Pieaident  Regulation.  PSE.  and  Howard 
Kramer.  A**i*tanl  Director.  Division  of  Market 
Regulation.  SEC.  on  November  20, 109a  See  also 
letter  from  David  Semak  to  Howard  Kramer,  dated 
November  2, 1900.  Prior  to  the  meeting's  close,  the 
specialist  is  informed  of  the  consequences  of  it 
continued  unsatisfactory  performance,  including  the 
potential  reallocation  of  specialty  stocks.  Because 
the  meeting  is  Infonnal.  counsel  for  both  the 
Allocation  Committee  and  the  registered  specialist 
are  excluded,  and  formal  rules  of  evidence  do  not 
spply. 

"  If.  after  receiving  the  requisite  notice  a 
registered  specialist  refuses  or  otherwise  fails 
without  nasonable  justirication  to  meet  Informally 
with  member*  of  the  Allocation  Committee,  the 
Allocation  Committee  may  take  appropriate  action 
to  enforce  compliance,  including  the  commencement 
of  formal  disciplinary  proceedings  pursuant  to  Rule 
10  of  the  Exchange's  nile*  and/or  the 
commencement  of  formal  proceeding*  for  the 
evahialion  of  specialist  performance. 

**  The  Allocation  Committee  is  required  to 
maintain  detailed  minutes  of  the  informal  meeting 
and  is  required  to  include  in  the  minutes  the 
Committae's  findings  and  the  basis  and  rationale  for 
it*  dedaion  to  commence  or  not  to  commence 
formal  raallocatioa  proceedings. 

**  The  Allocation  Committee  alao  ha*  the 
authority  to  bypaa*  the  second  informal  proceeding 
and  commenre  formal  reallocation  proceeding* 
after  a  specialist's  second  quarter  of  substandard 
perfonnance  within  a  rolling  twelve-month  period. 
PSE  Rule  SJ7. 

*■  The  Allocation  Committee  is  re<|ulr«d  to 
provide  written  notice  to  the  epedaliat  of  the  b«*l* 
for  It*  datermlnaUon  that  hi*  perfonnance  i* 
nnacoeplable,  of  his  right  to  a  hearing  on  hi* 
performance  evaluation,  and  of  hi*  right  to  obtain 


After  the  Allocation  Committee 
determines  to  reallocate  a  specialist's 
stock,  it  will  identify  which  stockfs]  are 
to  be  reallocated.  This  selection  process 
involves,  among  other  things,  a 
preliminary  decision  as  to  whether  the 
Allocation  Committee  will  reallocate  an 
issue  solely  traded  on  the  PSE  or  a 
dually-traded  issue.  In  each  instance  the 
Allocation  Committee's  decision 
involves  a  review  of  the  performance 
data  included  in  the  hearing  record. 
Subject  to  the  affected  specialist's  right 
of  appeal  and  possible  Board  review, 
the  Allocation  Committee's  decision  to 
reallocate  specialfy  stockfs)  becomes 
final  ten  days  after  the  affected 
specialist  is  notified  of  the  decision. 

ni.  Discussion 

The  Commission  has  considered 
carefully  the  terms  and  operation  of  the 
PSE's  specialist  appointment  and 
evaluation  and  specialist  post  expansion 
pilot  program,  and  finds,  for  the 
following  reasons,  that  the  Exchange's 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.** 

The  Commission  strongly  supports 
efforts  by  the  PSE  to  encourage  quality 
specialist  performance  through  its 
specialist  appointment  and  performance 
evaluation  process.**  In  this  regard,  the 
PSE's  proposal  is  designed  to  ensure  fair 
and  impartial  evaluations  of  specialist 
performance  on  the  Exchange.  The 
Exchange's  development  of  quasi- 
relative  standards  of  specialist 
performance  enhances  the  effectiveness 
of  the  PSE's  program.  Although  true 
relative  performance  standards  are  the 
preferable  means  to  evaluate  the 
comparative  performance  of  specialists 


Board  review  of  the  Allocation  Committee's 
decision  to  terminate  his  registration  a*  a  (pedalist 
or  to  reallocate  any  stock(s).  A  transcript  must  be 
kept  of  the  hearing  proceedings. 

"  The  Commission  incorporates  by  reference  ita 
earlier  discussions  in  the  relevant  releases 
accompanying  all  aspects  of  the  pilot  program.  See 
aupra  notes  4-8. 

"  The  Commission  notes  that  the  PSE  currently  It 
conducting  an  extensive  review  of  its  specislist 
evaluation  program  and  will  submit  the  change*  to 
the  Commission  as  a  proposed  rule  chatige  when  it* 
review  is  completed.  One  of  the  changes  the  PSE 
plans  to  make  to  its  specialist  evaluation  program  1* 
the  addition  of  another  obfectiva  standard  of 
market-making  performance.  PSE  also  plans  to 
revise  the  weighting  of  its  messures  of  specialist 
performance.  See  letter  from  David  Semak.  Vice 
President.  Regulation.  PSE,  to  Howard  Kramer. 
Assistant  Director.  Division  of  Market  Regulation, 
SEC  dated  November  2,  ISOa  The  PSE  also  has 
agreed  to  consider  adding  a  rule  that  would  allow 
the  immediate  reallocation  of  a  spedallsl's  stock  in 
egregious  situations.  Telephone  conversation 
between  David  Semak  and  Howard  Kramer, 
November  20, 1900, 
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on  a  national  sectirities  exchange,**  the 
PSE's  quasi-relative  standards  are  a 
positive  step  in  the  direction. 

Likewise,  the  Exchange's  use  of  both 
subjective  and  objective  measures  of 
specialist  performance  to  monitor  and 
identify  those  specialists  whose 
performance,  either  on  an  isolated  or 
continuous  basis,  falls  below  acceptable 
standards  contained  in  the  Exchange's 
review  procedures  results  in  a  more 
comprehensive  and  meaningful 
evaluation  program.  As  described 
above,  the  PSE  proposes  to  use  two 
objective  measures  of  specialist 
performance:  NMS  quote  performance 
and  SCOREX  limit  order  acceptance 
performance.**  The  Commission 
believes  that  the  NMS  quote 
performance  measure  should  help  the 
Allocation  Committee  to  evaluate  the 
abilify  of  specialists  to  quote  a 
meaningful  and  competitive  market  in 
dually-traded  securities.  Similarly,  the 
Commission  believes  tiiat  the  SCOREX 
limit  order  acceptance  measure  should 
help  the  Allocation  Committee  to 
evaluate  the  performance  of  PSE 
specialists  in  executing  limit  orders  in 
dually-traded  stocks.** 

With  respect  to  the  Exchange's 
subjective  measure  of  specialist 
performance,  the  floor  broker 
Questionnaire,  the  Commission  believes 
that  such  specialist  evaluation 
questionnaires  completed  by  floor 
brokers,  which  have  been  accepted 
industry-wide  with  Commission 


•«  The  Comml**ion  ha*  long  encouraged  the 
adoption  of  relative  performance  measures  by  all 
stock  exchanges,  i.e.,  performance  measures  that 
automatically  sub|ect  specialists  that  fall  below  a 
predetermined  threshold  of  performance  to  a  special 
performance  review  by  the  appropriate  exchange 
authority.  See,  e.^.,  SEC  Division  of  Market 
Regulation.  The  October  1967  Market  Break 
(February  1968)  ("Market  Break  Report"),  at  xvil 
and  4-2S  to  V-29. 

**  A*  *tated  above,  the  Comml**ioa  ha*  long 
favored  the  Incorporation  of  objective 
meaaurement*  into  the  apecialist  evaluation  process 
as  a  supplemental  performance  meaaure  to  the  floor 
broker  evaluation*.  See  Market  Break  Report  at 
xvil:  Securitie*  Exchange  Act  Releaae  No.  25861 
(May  9. 1908).  53  FR 17287  (May  IS.  1968)  (order 
approving  File  No.  SR-NYSE-87-25.  reviaion*  to  the 
NYSE**  *pedaU*l  performance  evaluation  and 
Improvement  proce**);  Securitie*  Exchange  Act 
Releaae  No.  27455  (Novembw  22, 1960).  54  FR  48152 
(November  20. 1900)  (order  approving  File  Na  SR- 
Amex-83-27,  an  Amex  proposal  relating  to  equity 
apecialist  performance,  allocation,  and  reallocation 
procedures):  and  Securitie*  Exchange  Act  Releaae 
No.  27840  (March  2&  1900),  55  FR  12084  (March  sa 
1090)  (order  approving  FUe  Na  8R-MSE-e7-13,  nISB 
raodlficaUon*  to  co-*peciall*t  evaluation 
queettonnalre). 

**  A*  *latad  tupm.  the  PSE  plan*  to  add  another 
objective  market-making  atandard  to  ita  apedaliat 
•valuation  program.  The  Commlaalon  enoourage* 
the  PSE  to  develop  lurther  ob|ecttve  meaaurement* 
a*  a  mipptenient  to  It*  Que*ttoanaire. 


approval,*''  are  a  valtiable  source  of 
information  for  purposes  of  evaluating 
specialist  performance  and  allocating 
and  reallocating  specialfy  securities. 
The  Commission  notes  that  floor  brokers 
have  direct  and  frequent  Interaction 
with  specialists,  and  thus  are  especially 
qualified  to  rate  specialist  performance. 
Moreover,  the  fact  that  their  ratings  are 
"subjective"  does  not  diminish  the 
credibilify  of  floor  brokers  as 
evaluators.  The  Questionnaire 
addresses  the  bias  inherent  to  situations 
where  a  floor  broker  would  be  rating  the 
performance  of  a  specialist  affiliated 
with  his  firm  through  the  automatic 
exclusion  of  these  ratings  from  a 
specialist's  performance  evaluation. 
Additionally,  the  wording  of  the 
Questionnaire  is  sufficienUy  precise  and 
imderstandable  to  provide  clear 
guidance  to  floor  brokers  and 
specialists.  Given  the  mixture  of 
securities  traded  on  the  PSE  floor,  the 
questions  cover  the  main  functions  of  a 
regional  exchange  specialist— dealer, 
broker,  and  customer  service 
functions — and  the  Commission  believes 
that  the  content  of  the  Questionnaire  is 
a  fair  measurement  of  specialist 
performance.'* 


*''  See,  e.g.,  Securitie*  Exchange  Act  Releaae  No. 
27848  (March  28, 1900).  55  FR  12084  (March  sa  1090) 
(order  approving  File  No.  SR-MSE-ST-lS.  a 
propoaed  rule  change  relating  to  modification*  to 
the  MSB's  co-specialist  evaluation  questionnaire); 
Securities  Exchange  Act  Releaae  No.  27675 
(February  5, 1960),  55  FR  4022  (February  12, 1900) 
(order  approving  Pile  No.  SR-NYSE-6B-31  a 
proposed  rule  diange  relating  to  reviaion*  in  the 
NYSE**  Spedaliat  Performance  Evaluation 
Queettonnalre  ("SPBQ")]:  Securitie*  Exchange  Act 
Releaae  Na  27858  Qanuary  30. 1990).  55  FR  4298  . 
(February  7, 1000)  (order  approving  File  No.  SR- 
BSB-90-01,  a  propoaed  rule  change  extending  the 
apedaliat  perfonnance  evaluation  pilot  program  on 
the  Boaton  Stock  Exchange):  Securities  Exdiange 
Act  Releaae  Na  27455  (Novembw  22. 1900),  54  FR 
40152  (November  29, 1969)  (order  approving  File  Na 
SR-Aniex-63-27,  a  proposed  rule  change  relating  to 
equity  specialist  performance,  allocation  and 
reallocation  procedures  on  the  Amex):  and 
Securities  Exchange  Ad  Release  No.  26366 
(February  23, 1988),  53  FR  6725  (March  2. 1986) 
(order  indefinitely  extending  File  No.  SR-Phlx-87- 
42,  a  propoaed  rule  change  relating  to  pilot  rule* 
governing  ipecialist  appointments,  allocations, 
evaluation*,  reallocations,  and  equity  book*  and 
option*  cla*aa*  tranafet*). 

**  A*  noted  supra,  the  PSE  currently  is  conducting 
a  review  of  its  spedaliat  evaluation  program.  As 
part  of  Uiat  review,  the  PSE  is  oonsideting  change* 
to  the  Questionnaire.  While  the  Conimi**ion 
believe*  that  the  four  question*  on  the  current 
Questionnaire  provide  an  adequate  measure  of 
*pedall*t  performance,  the  Cofflml«*ion  believe* 
that  tha  PSE  *hould  examine  whether  additloaal 
question*  *hould  be  developed  in  order  to  examine 
more  coinprehenaively  the  functions  of  a  regional 
exchange  spedaliat  Any  such  changes  would  have 
to  be  submitted  to  the  Commlaalon  for  review  along 
with  the  other  revisions  to  the  spedalisi  evaluation 
program  pursuant  to  Section  10(b)  of  the  Act 


The  combination  of  the  Questionnaire 
and  the  NMS  quote  performance  and 
SCOREX  limit  order  acceptance 
measures  of  specialist  performance 
should  identify  performance  weakness 
by  specialists  and  should  be  useful  to 
motivate  specialists  to  improve  their 
performcmce.  Moreover,  the  Commission 
believes  that  these  three  measures 
reflect  the  obligations  of  a  specialist  on 
a  regional  securities  exchange.  Thus,  the 
Commission  finds  these  three  meastires 
are  satisfactory  means  of  performance 
evaluation  and  thus  are  consistent  with 
the  Act 

The  Commission  also  believes  that  the 
PSE's  proposal  adequately  provides  fair 
procedures  for  specialists  subject  to  a 
performance  improvement  action  and/or 
reallocation.  The  reallocation 
procedures  set  forth  in  Rule  5.37  of  the 
PSE's  rules  provide  adequate  notice  to 
specialists  of  possible  courses  of 
Allocation  Committee  action  for 
repeated  instances  of  poor  performance. 
Moreover,  the  Rule  5.37  formal 
reallocation  procedures  provide 
sufficientiy  detailed  procedures  with 
adequate  safeguards— including  the 
right  to  be  represented  by  counsel  and 
to  have  technical  consultants  present  at 
the  hearing,  the  maintenance  of  written 
hearing  tnmscripts,  an  opporttmify  to 
appear  before  the  Allocation  Committee 
to  present  their  case,  and  a  right  of 
appeal  to  the  Exchange's  Board — that 
must  be  followed  before  a  specialfy 
stock  is  reallocated  for  unsatisfactory 
performance. 

Fiuihermore,  the  Commission  believes 
that  the  Exchange's  s[>ecialist 
evaluation,  allocation  £Uid  reallocation 
procedures  can  serve  as  an  effective 
incentive  for  specialist  imits  to  maintain 
high  levels  of  performance  and  market 
qualify  in  order  to  be  considered  for, 
and  ultimately  awarded,  additional 
listings.*'  This  in  turn  can  benefit  the 


**  The  Comml**ion  continue*  to  believe  that  the 
key  criterion  for  allocating  stocks  to  spedalist  units 
should  be  spedalist  performance  as  measured  by 
the  Questionnaire  and  objective  performance 
measure*.  Thi*  will  not  only  help  ensure  that  stocks 
are  allocatad  to  tite  top  specialists  who  tvlll  make 
the  best  markets,  but  should  also  provide  an 
Incentive  for  improved  spedalist  performance.  See 
Securities  Exchange  Act  Release  No  27803  (March 
14. 1990),  56  FR  10740  (March  22, 1900)  (order 
approvhig  FUe  Na  SR-NYSB-68-32).  The  PSE  stated 
that  this  has  been  tha  PSE's  practice  for  year*  wher 
allocating  and  reallocating  stocks.  The  Exchange 
has  represented  that  it  will  submit  a  proposed  rule 
change  to  the  Commission  that  codifies  its  existing 
policy  of  regarding  performance  as  the  predominant 
key  component  in  Um  allocation  and  reallocation  of 
apedalty  atocks.  See  letter  from  David  P.  Semak. 
Vice  Pieaidml  Regulation.  PSE.  to  Howard  Kramw. 
Aasiatant  Director.  SEC  Division  of  Market 
Regulation,  dated  November  Z  ISOO. 
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exacntioo  of  pabUe  orders  and  promote 
competitiaB  eaoot  exdutngn.  The 
CommiMioa  folly  Mipports  the  PSE'i 
efforts  to  develop  leeeiringftil  end 
effective  spedelist  evalttetkm. 
allocetion.  end  reallocation  procedures. 

The  Commission  believes  that  the 
FSB's  specialist  appointment  guidelines 
ere  eppropriete.  fai  perticular,  the 
Commission  beUeves  that  Allocation 
Committee  consideration  of  the  floor 
broker  Questionnaire,  as  well  as  the 
applicent's  NMS  quote  performance  and 
SCOREX  Umit  order  acceptance 
performence,  should  ensue  that  the 
Trading  Committee  reviews  a  broed 
range  dF  fectors  in  determining  whether 
an  applicant  should  be  awerded  a 
specielist  franchise.  In  eddition.  the 
Commission  believee  thet  the  FSB's 
rules  establish  feir  specialist 
appointment  {woceduree.  including  a 
right  of  appeal  to  the  Exchange's  Boerd. 
which  provide  specialist  applicanta  with 
adequate  procedural  sefnuards. 

Accordingly,  after  carend 
consideratioo.  the  Commission  believes 
that  the  FSB's  proposal  to  adopt 
permanently  its  revised  specialist 
appointment  evaluation,  and 
reallocation  procedures  is  consistent 
with  the  Act  hi  {larticular,  the 
Commission  beHeres  that  the 
Exchange's  specialist  evaluation 
procedures  should  provide  the  Exchenge 
with  an  accurate  end  fair  mechenism  to 
identify  and  correct  poor  specialist 
performance.*"  The  Commission  also 
believes  the  FSB's  specialist 
appointment  procedures  provide  the  FSB 
with  a  clear,  adequate,  and  fair  means 
to  appoint  specialists  on  the  Exchange's 
equity  trading  floors.  Finally,  the 
Commission  notes  that  it  has  not 
received  one  single  comment  in 
response  to  the  relevant  Fednal 
Register  notices  on  any  aspect  of  the 
pilot  program  in  the  entire  ten  years  of 
the  pilot's  operation.*' 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  6  of  the  Act  and 
the  rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
finds  that  the  propoeed  rule  change  is 
consistent  with  section  e(b)(5)  of  the 


«•  Hm  PSB  kas  ptovldMl  tk«  CoouiiMioa  witb 
data  Mfanliag  tfa*  oparattoa  of  it*  ifiaciaiist 
•vahMbon  pn^tm.  Tha  Cooffliaaioa  bat  nvtewed 
tha  data  ia  light  of  tba  pfopoaal  by  tha  PSS  for 
panBanaot  apfiroval  of  ita  fpacialiat  ailocatioa  and 
evalnatioa  nilaa.  Baaad  on  Iha  inforoMtiati  providad 
duriof  tii«  pilot  prosram.  tlia  rommttakin  baiiavaa 
that  tha  KS*  profnaad  nUaa  (or  (paokalUt 
avaluatian  providaa  an  adaqaala  lagulatory 
Erainawarii  for  iimtifyk^  and  raapoadiiig  to.  poor 
•padaUal  parfanaanca. 

*'  Ehit  aaa  oota  4  atfwiL 


Act**  in  that  it  is  desigiMd  to  jaomotB 
just  end  equitable  principles  of  trede 
and  strengthen  the  Exchange's  spedelist 
system  es  well  es  farther  investor 
protection  and  the  public  interest  in  fair 
and  orderly  auction  markets  on  national 
securities  exchanges. 

IV.  CoBuueioD 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change  end 
has  concluded  that  it  provides  for 
adequate  and  proper  evaluation 
procedures  for  purposes  of  identifying 
and  correcting  poor  specialist 
performance  and  for  purposes  of 
rewarding  superior  specialist 
performance.  Accordingly,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  and,  in 
partictdar,  the  requirements  of  Section 
6.** 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act**  that  the 
proposed  rule  change  (SR-FSE-^-ig) 
be,  and  hereby  is,  approved. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Dated:  February  1, 1991. 
Maigaret  H.  McFariand, 
Depaty  Secretary. 
[FR  Doc.  91-2068  Filed  2-6-91;  8:45  am] 


[Releeee  No.  34-2M38:  F«e  No.  8R-PHLX 

90-23]  - 

Sew  Regulatory  Organtzatiow; 
Proposad  Rule  Cfianga  by  tiM 
Ptiiladdphla  Stock  Exchanga,  Inc. 
R^lattng  to  Dual  AffWatlofW  of  Floor 
MamtMra  and  Other  Market 
Pi 


Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.a  78s(b)(l),  notice  is  hereby 
given  that  on  July  31, 1990.  the 
Philadelphia  Stock  Exchange,  Inc. 
( "PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


«*  19  U.S.C  TBKbKS)  (isas). 
"isu-acTsTdsas). 

**  U  U.S.C  7SKbN2)  (tSSS). 

**  Sea  17  cm  aOIUO-3(aNl2)  (19B0). 


L  SalMtegoiatary  Organiiattnn'e 
Stataaaenl  ef  the  Tetme  of  SnbeteiKe  of 
the  Proposed  Rule  Change 

The  PHLX.  pursuant  to  Rule  19b-4  of 
the  Act  proposes  a  new  Options  FloOr 
Procedure  Advlc-  ("OFPA"),  T-fl  Dual 
Affiliations,"  bas^  on  existing  PHLX 
Rules  703. 1014, 1020  and  1064(c).  The 
following  constitutes  the  text  (rf  the 
proposed  OFPA  F-0  end  accompanying 
fine  schedule. 

F--9  Dual  AfflliaUons 

Dual  Affiliatioiu  must  be  filed  in  writing 
with  the  Exchange's  Office  of  the  Secretary 
as  provided  by  Exchange  Rule  783. 
Additionally,  floor  members/participants  for 
whom  dual  affiliation  filings  are  necessary 
shall  adhere  to  the  following  requirements: 

(i)  A  copy  of  the  dual  affiliation  filing 
required  by  the  Office  of  the  Secretary  shall 
Include  an  explanation  of  all  agreed  upon 
forms  of  compensation  between  either  dual 
affiliate  firm  and  the  individual  floor 
member/participant  and  between  the  two 
firms.  In  each  case  where  softdollar 
compensation  is  made,  a  good  faith  dollar 
vahe  shall  be  estimated  by  the  firms. 

(ii)  A  Registered  Options  Trader  is 
prohibited  from  receiving  commuiucationa 
about  trading  interests  or  orders  fivm  an 
affiliated  floor  broker's  customers  prior  to 
the  respective  trading  crowd  receiving  the 
same  information.  In  this  regard,  the 
Registered  Options  Trader  is  prohibited  from 
answering  telephones  at  the  affiliate's  post,  '■ 
except  that  he  may  access  a  tel^>hone  at  the 
post  to  communicate  with  asaodates  of  hie 
Registered  Options  Trading  firm. 

(Hi)  Any  exchange  of  interests  to  trade 
between  a  Registered  Options  Trader  or  hie 
firm  and  an  affiliated  floor  broker  firm  will 
require  that  the  same  information  be 
provided  to  the  respective  trading  crowd  and 
shall  also  require  that  the  crowd  be  advised 
that  the  order  is  presented  for  execution 
under  Rule  lS>64(c)— Solicited  Orders. 

Fine  Schedule 

1st  Occumnce    S25(Un 
2nd  Otxurrence    $500.00 
3rd  Occurrence    Sanction  is  discretionary 
with  Business  Conduct  Committee 

n.  Self-Regulatory  OrganizetioB's 
Statement  of  tha  Purpose  of.  and 
Statutory  Basis  for,  the  Piopooeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of,  ■ 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
(A).  (B).  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Part  (i)  of  the  proposed  OFPA  F-9  is 
based  on  PHLX  Rule  793,  which 
prohibits  certain  members  and 
participants  from  maintaining  dual  or 
multiple  affiliations  without  disclosure 
to  the  Exchange  and  approval  in  writing 
from  each  member  or  participant 
organization  affected.  Moreover,  Rule 
793  provides  that  "the  Exchange  may 
disapprove  multiple  affiliations  which 
are  inconsistent  with  Exchange 
standards  of  financial  responsibility, 
operational  capabilify,  or  compliance 
responsibilify."  Furthermore, 
Commentary  .01  to  Rule  793  requires  a 
member  or  participant  organization  to 
file  with  the  Office  of  the  Secretary  of 
the  Exchange  notice  of  a  multiple 
affiliation  detailing  the  business  purpose 
of  this  arrangement  the  person  at  each 
organization  who  will  supervise  the 
conduct  of  the  dually  affiliated  member/ 
participant  for  compliance  with  PHLX 
by/laws  and  rules,  and  sufficient 
information  for  the  Exchange  to 
determine  whether  one  person  registers 
with  more  than  one  organization.  The 
notice  also  must  contain  each 
organization's  written  approval  of  the 
affiliation. 

The  PHLX  hereby  proposes  that  the 
submissions  made  pursuant  to  Rule  973 
will  disclose  all  agreed  upon  forms  of 
compensation  between  each  affiliate 
firm  and  the  individual,  as  well  as 
between  the  two  firms.  Where 
"softdollar"  compensation  is  made,  the 
Exchange  proposes  to  require  that  a 
good  faith  dollar  value  be  estimated. 
'  The  PHLX  beleives  that  the  additional 
disclosure  of  compensation 
arrangements  will  assist  in  the 
determination  of  whether  a  multiple 
affiliation  is  inconsistent  with  Exchange 
standards  of  financial  responsibilify, 
operational  capabilify,  and  compliance 
responsibilify  as  enumerated  in  Rule 
793.  More  specifically,  the  PHLX 
believes  that  the  form  and  amount  of 
compensation  related  to  a  multiple 
affiliation  is  a  critical  aspect  of 
determining  whether  a  conflict  of 
interest  exists. 

PHLX  Rule  1014  provides  that 
specialists  and  Registered  Options 
Traders  ("ROTs")  are  assigned  to 
certain  options  classes  and  charged  with 
the  dufy  to  maintain  fair  and  orderly 
markets  in  those  options  classes.  In 
order  to  ensure  compUance  with  this 
mandate,  the  PHLX  has  imposed  certain 
trading  requirements.  Rule  1014(e) 
prohibiu  a  ROT  from  initiating  an 
options  transaction  while  on  the  floor  in 


any  account  in  which  he  has  an  interest 
and  executing  as  a  floor  broker  en  off- 
floor  order  in  options  on  the  same 
underlying  interest  during  the  same 
trading  session. 

Pursuant  to  the  grant  of  authorify  in 
Rule  1014(e),  which  prohibits  a  ROT 
from  simtdtneously  acting  as  a  floor 
broker,  the  PHLX  proposes  to  adopt  part 
(ii)  of  the  Options  Floor  Procedure 
Advice.  The  PHLX  believes  that  a 
prohibition  against  the  communication 
of  trading  interests  and  customer  orders 
between  affiliated  ROTs  and  floor 
brokerage  imits  is  necessary  to  the 
maintenance  of  a  fair  and  orderly 
maricet  Specifically,  in  order  to  ensure 
that  no  such  communication  occurs,  the 
proposed  Advice  prohibits  a  ROT  from 
receiving  communications  about  trading 
interests  or  orders  from  an  affiliated 
floor  broker's  customers  prior  to  the 
respective  trading  crowd  receiving  the 
same  information  and  from  answering 
telephones  at  an  affiliate's  post  except 
to  contact  his  own  Registered  Options 
Trading  firm.  Part  (ii)  of  the  proposed 
Advice  was  specifically  intended  to 
thwart  the  following  situation:  a  floor 
broker  who  is  "hired"  by  a  ROT  firm  to 
act  as  a  ROT  but  continues  to  execute 
floor  brokerage  for  his  initial  firm. 
Accordingly,  this  aspect  of  the  proposed 
Advice  serves  as  a  "Chinese  Wall" 
provision,  similar  to  those  enumerated 
in  Rule  1020. 

Part  (iii)  of  OFPA  F-0  provides  that 
the  trading  crowd  be  informed  of  any 
exchange  of  interests  to  trade  between  a 
ROT  and  an  affiliated  floor  brokerage 
unit  This  provision  is  based  on  PHLX 
Rule  1064(c)  relating  to  solicited  orders. 
Rule  1064(c)  provides  that  when  cm 
order  is  presented  to  the  trading  crowd 
which  arose  out  of  an  expression  of 
trading  interests  between  two  broker- 
dealers  away  from  the  crowd,  the 
solicited  order  must  be  shown  to  the 
crowd^along  with  any  information  given 
to  the  solicited  member.  AdditionaBy, 
the  participants  in  the  trading  crowd 
must  be  given  a  reasonable  opportimify 
to  respond  to  the  order.  The  Advice 
proposes  that  an  exchange  of  interests 
between  a  ROT  and  an  affiliated  floor 
brokerage  firm  triggers  application  of 
Rule  1064(c).  Therefore,  the  Advice 
proposes  that  the  same  information  that 
is  exchanged  between  the  two 
participants  be  communicated  to  the 
trading  crowd.  The  PHLX  believes  that 
applying  the  provisions  relating  to 
solicited  orders  to  such  dually  affiliated 
ROTs  and  floor  brokers  is  necessary  to 
ensure  that  these  transactions  are 
executed  pursuant  to  just  and  equitable 
principles  of  trade. 


B.  Self-Regulatory  Organisation's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Dete  of  Effectivenees  of  the 
Propoeed  Rule  Change  end  Timing  for 
Commiseion  Actkin 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  its  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consent  the  Commission 
wiU: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUdtation  of  Coaaments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section 
450  Fifth  Street,  NW.,  Washington,  DC 
Copes  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self  regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  capiton  above  and  should 
be  submitted  by  [insert  date  21  days 
form  the  date  of  publication]. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 
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Dated  lanaary  sa  1801. 

Deputy  Secntary. 

[FR  Doc  91-2952  Filed  2-6-01;  8:45  am] 
I  con  Mi«-et-« 


[fM.  Na  IC-17972:  S12-760i] 

The  Advantage  Oovermweirt  SecurWiw 
Fund,  at  aL 

AOCNCV:  Securities  and  Exchange 
Conunission  ("SEC  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPUCAMTt:  The  Advantage 
Government  Securitiet  Fund,  The 
Advantage  Growth  Fund,  The 
Advantage  High  Yield  Bond  Fund.  The 
Advantage  Ina)me  Fund.  The 
Advantage  Special  Fund  (the  "Funds"), 
and  Boston  Security  Counsellors,  Inc. 
RCLCVANT  1940  ACT  SCCTIONS:  Order 

requested  under  section  17(d)  and  rule 
17d-l  thereunder. 

SUMMARY  OP  APPLICATION:  AppUcantS 
seek  an  order  to  permit  the  Funds  to 
deposit  uninvested  cash  balances  into  a 
single  joint  account  to  be  used  to  enter 
into  repurchase  agreements. 
FnJNO  DATE  The  application  was  Hied 
on  October  10, 1990  and  amended  on 
January  2. 1901. 

HCAMNQ  OR  NOTIPKATION  OP  NtARMQ: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p jn.  on 
February  28. 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

AOORCSSCS:  Secretary,  SEC  450  5th 
Street  NW.,  Washington.  DC  20549. 
Applicants.  60  State  Street  Boston, 
Massachusetts  02109. 
POR  PURTNER  MPORMATION  CONTACT 
Felice  R.  Poundos.  Staff  Attorney,  at 
(202)  272-2190,  or  Jeremy  N.  Rubenstein, 
Branch  Chief,  at  (202)  275-3030  (Division 
of  Investment  Management  Office  of 
Investment  Company  Regulation). 

SUPPUMDITARV  W»0RMATION.  The 

following  is  a  summary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Funds  are  registered  open-end 
diversified  management  investment 
companies.  Boston  Security  Counsellors. 
Inc.  (the  "Adviser")  is  the  investment 
adviser  to  the  Funds.  Eadi  Fund  Is 
authorized  to  invest  in  repurchase 
agreements. 

2.  The  Funds  often  have  uninvested 
cash  balances  in  their  accounts  at  their 
custodian  bank  that  otherwise  are  not 
invested  in  portfolio  securities.  Such 
assets  generally  are  invested  in  short- 
term  liquid  assets,  including  repurchase 
agreements.  Presently,  the  Adviser  must 
purchase  such  instruments  separately  on 
behalf  of  each  Fund,  which  results  in 
certain  inefficiencies,  increased  costs, 
and  limitations  on  the  return  that  the 
Funds  otherwise  could  achieve. 

3.  Applicants  propose  to  deposit  the 
uninvested  cash  balances  remaining  at 
the  end  of  each  trading  day  into  a  single 
joint  account  the  daily  balance  of  which 
will  be  used  to  enter  into  short-term 
repurchase  agreements.  The  joint 
account  will  not  be  distinguishable  from 
any  other  account  maintained  by  a  Fund 
with  the  custodian  bank  except  that 
monies  from  each  Fund  could  be 
deposited  in  the  custodian  bank  on  a 
commingled  basis.  The  account  will  not 
have  any  separate  existence  that  will 
have  indicia  of  a  separate  legal  entity. 
The  sole  function  of  the  account  will  be 
to  provide  a  convenient  way  of 
aggregating  what  otherwise  would  be 
one  or  more  individual  daily 
transactions  for  each  Fund.  Applicants 
believe  that  each  Fund's  liability  on  any 
repurchase  agreement  purchased  by  the 
joint  account  will  be  limited  to  its 
interest  in  the  repurchase  agreement 

4.  The  Adviser  will  have  no  monetary 
participation  hi  the  joint  account  but 
will  be  responsible  for  investing  Fund 
assets  in  the  account  establishing 
accounting  and  control  procedures, 
ensuring  the  equal  treatment  of  each 
Fund,  and  ensuring  that  the  assets  of  the 
Funds  are  held  under  proper  bank 
custodial  procedures.  Each  Fund  will 
participate  in  the  joint  account  on  the 
same  basis  as  every  other  Fund  and  in 
conformity  with  its  fundamental 
investment  objectives  and  policies. 

5.  In  connection  with  the  use  of 
repurchase  agreements,  each  of  the 
Funds  has  established  the  same  systems 
and  standards.  These  inchide  quality 
standards  for  issuers  of  the  repurchase 
agreements  and  the  requirement  that  the 
repurchase  agreements  be  at  least  100% 
collateralized  at  all  times. 

6.  Applicants  represent  that  any 
repurchase  agreement  transactions 


entered  into  tbrou^  the  (chit  account 
will  comply  nvith  any  existing  and  future 
positions  taken  by  the  Commission  or  its 
staff  by  rule,  release,  letter  or  otherwise 
relating  to  repurchase  agreement 
transactions. 


Applicants'  Legal  Analyris 

1.  Appliclants  submit  that  each  Fund 
participating  in  the  proposed  joint 
account  and  the  Adviser  could  be 
deemed  a  joint  participant  within  the 
meaning  of  section  17(d)  of  the  1940  Act 
and  that  the  proposed  joint  account 
could  be  deemed  a  joint  enterprise  or 
other  joint  arrangement  within  the 
meaning  of  rule  17d-l  under  the  1940  . 
Act. 

2.  Applicants  represent  that  the  joint 
account  will  save  the  Funds  certain 
transaction  fees,  allow  the  Funds  to 
negotiate  higher  rates  of  return,  and 
reduce  the  possibility  of  errors  by 
reducing  the  number  of  trades. 

3.  The  board  of  trustees  or  board  of 
directors  of  each  fund  has  considered 
the  proposed  joint  account  and  has 
determined  that: 

(a)  The  Fund  will  benefit  by 
participating  in  the  joint  account 

(b)  "The  proposed  method  of  operating 
the  joint  account  will  not  result  in  any 
conflict  of  interest  among  the  joint 
participants, 

(c)  The  benefiU  to  the  Adviser 
through  reduced  administrative  costs 
and  duties  are  incidental  to  the  benefits 
to  each  Fund  of  higher  returns  and  a 
more  efficient  means  to  administer 
investment  transactions,  and 

(d)  The  operation  of  the  joint  account 
will  be  fi«e  of  any  inherent  bias  favoring 
one  Ftod  over  another. 

4.  Applicants  believe  that  future 
participation  in  the  joint  account  by  one 
or  more  new  series  of  the  Funds  and 
new  investment  companies  for  which 
the  Adviser  serves  as  investment 
adviser  is  desirable.  Such  future  series 
or  investment  companies  will  be 
required  to  participate  in  the  joint 
account  on  the  same  terms  and 
conditions  as  the  Funds  have  set  forth 
herein. 

Applicant's  Condition      4 

As  an  express  condition  of  obtaining 
an  exemptive  order,  applicants  agree 
that  the  proposed  joint  account  will 
operate  subject  to  the  following 
procedures: 

1.  A  separate  cash  account  will  be 
established  at  the  custodian  bank  into 
which  each  participating  Fund  will 
deposit  its  daily  uninvested  net  cash 
balances.  Each  fund  that  has  as  a 
custodian  a  bank  other  than  the  bank  at 
which  the  proposed  joint  account  is 
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maintained  and  that  wishes  to 
participate  in  the  joint  account  will 
appoint  the  latter  bank  as  a  sub- 
custodian for  the  limited  purpose  of 
receiving  cash  for  deposit  into  the 
proposed  }oint  acoouoL 

2.  Cash  in  the  }oint  account  will  be 
invested  only  in  repurchase  agreements 
collateralized  by  suitable  U.S. 
Government  obligations,  Le.,  obligations 
issued  or  guaranteed  as  to  principal  and 
interest  by  the  government  of  the  United 
States  or  by  any  of  its  agencies  or 
instrumentalities,  and  satisfying  the 
policies  and  guidelines  of  the  Funds 
concerning  repurchase  agreements.  Any 
such  repurchase  agreement  will  have, 
with  rare  exceptions,  an  overnight  or 
over-the  weekend  duration,  and  in  no 
event  will  it  have  a  duration  of  more 
than  seven  days. 

3.  All  investments  held  by  the  joint 
account  will  be  valued  on  an  amortized 
cost  basis,  the  basis  upon  which  each 
Fund  values  its  investments  in  short- 
term  money  market  instruments. 

4.  Each  participating  Fund  subject  to 
an  exemptive  order  permitting  valuation 
on  the  basis  of  amortized  cost  or  relying 
upon  rule  2a-7  under  the  Act  for  feat 
purpose,  will  use  the  average  maturity  of 
the  joint  account  for  the  purpose  of 
computing  that  Fund's  average  portfolio 
maturity  with  respect  to  the  portion  of 
its  assets  held  in  such  account  on  that 
day. 

5.  In  order  to  assure  that  there  wiU  be 
no  opportunity  for  one  Fund  to  use  any 
part  of  a  balance  of  the  joint  account 
credited  to  another  Fund,  no  Fund  will 
be  allowed  to  create  a  negative  balance 
in  the  joint  account  for  any  reason, 
although  it  will  be  permitted  to  draw 
down  its  entire  balance  at  any  tim& 
Each  Fund's  decision  to  invest  in  the 
joint  account  will  be  solely  at  its  option: 
a  Fund  will  not  be  required  either  to 
invest  a  minimum  amount  or  to  maintain 
a  minimum  balance.  Each  Fund  will 
retain  the  sole  ownership  ri^s  to  any 
of  its  assets  invested  in  tiie  joint 
account  including  any  interest  pa]rable 
on  the  assets  invested  in  the  joint 
account.  Each  Fund's  investment  m  tiie 
joint  account  will  be  documented  daily 
on  the  books  of  the  Fund  as  well  as  on 
the  books  on  the  custodian  bank. 

6.  Each  Fund  will  participate  in  the 
income  earned  or  accrued  in  the  joint 
account  and  all  instruments  faeid  in'ttie 
joint  accowat  on  the  basis  of  the 
percentage  of  ^  total  amount  in  the 
account  on  any  day  represented  by  its 
share  of  the  account 

7.  Under  the  general  terms  of  each 
Fund's  Investment  Advisory  Agreement 
("Agreement"),  the  Adviser  will 
administer  the  investment  of  the  cash 
balances  in  and  operation  of  the  joint 


aocount  and  will  aot  collect  ai^ 
separate  fees  for  &e  manngtrmrnt  of  thr 
joint  account  The  opmatioo  of  tke  Joiet 
account  is  not  provided  for  speci£k:ally 
under  each  Fund's  Agreement  but  is 
covered  under  the  gaaefal  terns  of  eadi 
such  Agreement 

8.  The  administiatian  of  the  joint 
account  wiU  be  wdhin  the  fidebty  bond 
coverage  required  by  section  17(g)  of  &e 
Act  and  rule  17g-l  thereunder.  "ITbe 
Funds  currently  are  insured  under  a 
joint  fidelity  bond. 

9.  The  board  of  trustees  or  board  of 
directors  of  each  of  the  Funds  and  any 
future  Funds  participating  in  the  joint 
account  will  evaluate  the  joint  account 
arrangements,  and  will  continue 
participation  in  the  account  only  if  they 
determine  that  there  is  a  reasonable 
likelihood  that  the  participating  Fimd 
and  its  shareholders  would  benefit  from 
continued  partidpatlon. 

For  tiie  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Margaret  IL  McFailand, 

Deputy  Secretary. 

[FR  Doc.  91-2953  Filed  2-6-01;  8:45  am] 

nuwa  COK  loio-eva 


[RoL  No.  IC-17SM;  Sia-TaSI] 

Baird  Ca|>ital  Development  Fund,  Inc., 
at  at 

January  30, 1991. 

AOENCY:  Securities  and  Exchange 
Commission  ("SEC  or  "Commission"). 

ACTION:  Notice  of  application  for 
exemption  mder  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPUCANTB:  Baird  Capital  Development 
Fund,  Inc.,  Baird  Blue  Qiip  Fund.  Inc. 
(collectively,  the  "Baird  Mutual  Funds"), 
and  any  open-end  registered  investment 
company  which  may  hereafter  be 
advised  by  Robert  W.  Baird  &  Co. 
Incorporated,  or  any  of  its  affiliates,  and 
offered  at  net  asset  value  plus  a  sales 
load  and  in  the  same  group  of 
investment  companies,  an  defined  in 
Rule  lla-3  und«-  the  1940  Act 

RELEVANT  1S40  ACT  SECTIONS: 

Exemption  requested  pursuant  to 
section  6(c)  from  sections  2(a)(32), 
2(a)(35).  22(c),  and  22(d)  and  from  Rule 
22C-1. 

SUMMAAV  OP  APPUCATION:  Applicants 
seek  an  order  tiiat  would  permit  each 
applicant  to  impose  a  contingent 
defened  sales  load  on  certain 
redemptions  of  its  shares  with  reelect  to 
which  its  front-end  aales  load  was 
initially  waived. 


t«ATC  Ae  eppycation  was  filed 
oa  Decenber  13. 1980.  and  an 

amendment  thereto  was  filed  on  fanwary 
20.1991. 

HEARINO  OR  NOTIPICATION  OP  HEARNMI: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  ttie  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  28. 1991,  and  should  be 
accompanied  by  proof  or  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  &e  SECs  Secretary. 

ADORCSSEt:  Secretary,  SEC.  450  5th 
Street  NW..,  Washington.  DC  20549. 
Applicants,  777  East  Wisconsin  Avenue, 
Milwaukee,  Wisconsin  53202. 
FOR  FURTMER  MPORMATION  CONTACT 
RobeH  B.  Carroll.  Staff  Attorney,  at  (202) 
272-3043,  or  Jeremy  N.  Rubenstein, 
Branch  Chief,  a4  (202)  272-3023  (EHvision 
of  Investment  Management  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  apphcation 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

AppIicMitsr  ReiR  oaeulatiuu 

1.  Each  applicant  is  an  open-«nd 
diversified  management  investment 
company  organized  under  the  laws  of 
Wisconsin.  Robert  W.  Baird  &  Co. 
Incorporated,  a  Wisconsin  corporation 
(the  "Distributor"),  is  a  registered 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934  and  serves  as 
principal  underwriter  for  applicants. 

2.  Applicants  currently  offer  their 
shares  for  sale  at  net  asset  value  plus  a 
maximum  front-end  sales  load  of  5.75% 
of  the  offering  price  (6.10%  of  the  net 
asset  value)  on  single  purchases  of  less 
than  $50,000.  The  sales  load  is  reduced 
on  a  graduated  scale  on  single 
purchases  of  $50,000  and  over. 

3.  Applicaats  propose  to  offer  their 
shares  for  sale  at  net  asset  value  pins  a 
graduated  front-end  sales  load  on 
transactions  involving  less  than 
$1,0004XX),  or  such  other  amount  as 
a^ved  to  by  the  Distributor  and 
applicants  from  time  to  tiaie.  For 
purchases  of  $1,000,000  or  more, 
applicants  will  not  impose  a  front-end 
sales  load,  thereby  enabling  purchasers 
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to  have  the  proceeds  of  their  purchase 
payments  hilly  invested  at  the  time  the 
investments  are  made. 

4.  Applicants  also  propose  to  impose 
no  ht)nt-end  sales  load  when: 

(a)  A  shareholder  of  an  unrelated 
open-end  investment  company  with  a 
fix>nt-end  sales  load  purchases  shares  of 
a  Baird  Mutual  Fund  with  the  proceeds 
from  a  redemption  of  shares  of  such 
unrelated  open-end  investment  company 
made  within  90  days  of  the  purchase  of 
shares  of  the  Baird  Mutual  Fund, 
provided  that  the  shareholder's 
application  so  specifies  and  is 
accompanied  either  by  a  copy  of  the 
redemption  check  of  such  unrelated 
open-end  investment  company  or  a  copy 
of  an  account  activity  statement 
reflecting  the  redemption: 

(b)  A  shareholder  of  an  unrelated 
open-end  investment  company  without  a 
front-end  sales  load  purchases  shares  of 
a  Baird  Mutual  Pimd  with  the  proceeds 
from  a  redemption  of  shares  of  such 
unrelated  open-end  investment  company 
within  90  days  of  the  purchase  of  shares 
of  the  Baird  Mutual  Fund,  provided  that 
the  shareholder's  appUcation  so 
specifies  and  is  accompanied  either  by  a 
copy  of  the  redemption  check  of  such 
unrelated  open-end  investment  company 
or  a  copy  of  an  account  activity 
statement  reflecting  the  redemption,  and 
further  accompanied  by  an  account 
activity  statement  or  other  evidence 
shoMring  that  the  shareholder  had 
previously  owned  such  unrelated  open- 
end  investment  company,  if  other  than  a 
money  market  fund,  for  at  least  60  days 
and.  if  such  unrelated  company  is  a 
money  market  fund,  that  the  shares  of 
the  money  fund  were  purchased  with 
the  proceeds  of  an  open-end  investment 
company,  other  than  a  money  market 
fund,  that  had  been  owned  by  the 
sharenoider  for  at  least  60  days:  and 

(c)  Investment  advisory  clients  (or 
afniiates  of  investment  advisory  clients) 
of  the  Distributor  purchase  shares  of  the 
Baird  Mutual  Funds. 

5.  With  respect  to  (a)  and  (b)  of  the 
preceding  paragraph,  the  front-end  sales 
load  will  not  be  waived  if  the 
shareholder  pays  a  deferred  sales  load 
or  redemption  fee  (as  such  terms  are 
defined  in  Rule  lla-3  under  the  1940 
Act)  because  in  such  situations  the 
transaction  may  be  prohibited  under 
section  11(a)  of  the  1940  Act,  absent  an 
order  of  the  Commission,  as  an 
exchange  effected  on  a  basis  other  than 
relative  net-asset  values.  Applicants  will 
take  such  steps  as  may  be  necessary  to 
determine  that  the  shareholder  has  not 
paid  a  deferred  sales  load  or  redemption 
fee  in  connection  with  the  redemption  of 
shares  of  an  unrelated  open-end 
investment  company,  including,  without 


hmitation.  requiring  the  shareholder  to 
provide  a  written  representation  that 
neither  a  deferred  sales  load  nor 
redemption  fee  was  imposed  upon 
redemption  and,  in  addition,  either  (a) 
requiring  the  shareholder  to  provide  an 
account  activity  statement  reflecting  the 
redemption  that  supports  the 
shareholder's  representation  or  (b) 
reviewing  a  copy  of  the  current 
prospectus  of  the  unrelated  open-end 
investment  company  and  determining 
that  such  unrelated  open-end  investment 
company  does  not  impose  a  deferred 
sales  load  or  redemption  fee. 

6.  Applicants  propose  to  impose  a 
contingent  deferred  sales  load  on 
redemptions  of  shares  initially  sold 
without  a  front-end  sales  load,  llie 
contingent  deferred  sales  load  will  only 
be  imposed  in  the  event  of  a  redemption 
transacion  occurring  tvithin  a  specified 
period  of  time  following  the  share 
purchase  and  will  be  equal  to  a 
specified  percentage  of  the  lesser  of  (a) 
the  net  asset  value  of  the  shares  at  the 
time  of  purchase  or  (b)  the  net  asset 
value  of  the  shares  at  the  time  of 
redemption.  The  proposed  holding 
period  will  be  one  year  and  the 
proposed  contingent  deferred  sales  load 
will  be  1%. 

7.  Applicants  represent  that  no 
contingent  deferred  sales  load  will  be 
imposed  when  the  investor  redeems  (a) 
amounts  representing  an  increase  in  the 
value  of  applicants'  shares  due  to 
capital  appreciation:  (b)  shares 
purchased  through  reinvestment  of 
dividends  or  capital  gains  distributions; 
aor  (c)  shares  held  for  longer  than  the 
holding  period.  In  determining  whether  a 
contingent  deferred  sales  load  is 
payable,  shares,  or  amounts 
representing  shares,  that  are  not  subject 
to  any  contingent  deferred  sales  load 
will  be  redeemed  first,  and  other  shares 
or  amounts  will  then  be  redeemed  in  the 
order  purchased. 

8.  Applicants  intend  to  waive  all  sales 
loads,  including  contingent  deferred 
sales  loads,  in  connection  with 
purchases  of  shares  of  the  Baird  Mutual 
Funds  at  net  asset  value  by  employees 
and  present  and  former  directors  of 
Baird  Mutual  Funds,  employees  and 
directors  of  the  Distributor,  employees 
and  directors  of  the  Baird  Mutual  Funds' 
investment  adviser,  and  licensed 
securities  representatives  of  the 
Distributor.  Subject  to  certain 
limitations,  each  Baird  Mutual  Fund  may 
also  issue  shares  without  a  sales  load, 
including  a  contingent  deferred  sales 
load,  in  connection  with  any  merger  or 
consolidation  with,  or  acquisition  of  the 
assets  of,  any  investment  company. 

9.  Applicants  further  intend  to  waive 
the  contingent  deferred  sales  load  on  the 


redemption  of  shares  of  the  Baird 
Mutual  Funds  in  the  event  of: 

(a)  The  death  of  disability  of  the 
shareholder: 

(b)  A  lump  sum  distribution  from  a 
benefit  plan  qualified  under  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA"):  or 

(c)  Systematic  withdrawals  from 
ERISA  plans  if  the  shareholder  is  at 
least  59  V^  years  old. 

Applicants'  Condition 

If  the  requested  exemptive  relief  is 
granted,  applicants  agree  that  they  will 
comply  with  the  provisions  of  proposed 
Rule  6c-10  under  the  1940  Act  as 
currently  stated  and  as  it  may  be 
adopted  and  modified  in  the  future. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(PR  Doc.  91-2954  Filed  2-6-91: 8:45  am) 

BtLLNta  CODE  MIO-OI-M 


[Investment  Company  Act  ReL  No.  17967; 
•12-7499] 

General  Cinema  Corporation;  Notice  of 
Application 

January  30. 1991. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPUCANT:  General  Cinema 
Corporation. 

RELEVANT  1940  ACT  SECTIONS: 

Exemption  requested  under  sections  6(c) 
and  6(e)  from  all  of  the  provisions  of  the 
1940  Act,  subject  to  certain  exemptions. 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  a  conditional  order  exempting  it 
from  all  of  the  provisions  of  the  1940 
Act,  except  sections  9.  36,  37,  and. 
subject  to  certain  exceptions.  Sections 
17(a),  17(d),  17(e),  and  17(f).  The 
requested  rehef  would  exempt  applicant 
until  September  30, 1991,  or  until  it 
would  no  longer  be  considered  an 
investment  company  under  the  1940  Act, 
whichever  period  is  shorter. 
FILING  DATE:  The  application  was  filed 
on  March  22. 1990.  and  an  amendment 
was  filed  on  January  16, 1991. 
HEARING  OR  NOTIFICATION  OF  HEARINO: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
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mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  26. 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street  NW..  Washington.  DC  20549. 
Applicant,  27  Boylston  Street,  Chestnut 
Hill,  Massachusetts  02167. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  B.  Carroll.  Staff  Attorney,  at  (202) 
272-3043,  or  Jeremy  N.  Rubenstein. 
Branch  Chief,  at  (202)  272-3023  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPI.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  was  founded  in  1922  as  a 
motion  picture  exhibition  business.  It 
was  incorporated  in  the  State  of 
Delaware  in  1950  as  the  successor  to  a 
Massachusetts  corporation  organized  in 
1937  for  the  purpose  of  acquiring 
additional  theatre  locations.  As  of 
October  31, 1990.  approximately  8.2 
percent  of  applicant's  assets  were 
devoted  to  its  theatre  operations. 

2.  Since  1968,  applicant  has  expanded 
its  theatre  exhibition  operations  to  other 
consumer-oriented  businesses. 
Currently,  applicant's  major  operating 
business  is  specialty  retailing,  which 
applicant  conducts  through  its 
controlling  interest  in  The  Neiman 
Marcus  Group,  Inc.  ("NMG ").  Applicant 
acquired  its  NMG  securities  in  August 
1987  as  a  result  of  the  reorganization  of 
Carter  Hawley  Hale  Stores,  Inc. 
("CHH"),  in  which  applicant  had 
maintained  an  investment  since  1984.  As 
of  October  31, 1990,  NMG's  operations 
accounted  for  approximately  $1.1  billion 
or  36.2  percent  of  applicant's  assets  and 
approximately  $23.6  million  or  21.2 
percent  of  applicant's  net  income. 

3.  Between  1968  and  1989,  applicant 
engaged  in  the  soft  drink  bottling 
business,  ultimately  operating  the 
nation's  largest  independent  bottling 
network  for  Pepsi-Cola  and  Dr.  Pepper. 
On  March  23. 1989,  applicant  sold  its 
soft  drink  bottling  business  to  PepsiCo. 
Inc.  for  $1.77  billion  in  cash  (the 
"PepsiCo  Sale").  The  decision  to  sell  the 
bottling  business  was  essentially  the 
result  of  a  change  in  the  soft  drink 


bottling  industry.  The  PepsiCo  Sale 
produced  after-tax  proceeds  of  $1.2 
billion  in  cash.  Applicant  invested  the 
majority  of  the  proceeds  from  the 
PepsiCo  Sale  in  short-term  investments, 
including  obligations  of  the  U.S. 
Government  and  its  agencies  and 
instrumentalities,  repurchase 
agreements  collateralized  by  such 
obligations,  obligations  of  foreign  and 
domestic  banks,  commercial  paper,  tax- 
exempt  paper,  short-term  corporate 
debt,  floating  rate  notes,  and  auction 
rate  preferred  stock.  Applicant  intends 
to  redeploy  these  assets  in  the 
establishment  of  one  or  more  new 
operating  businesses. 

4.  On  October  9, 1990,  applicant  sold 
$592.5  million  worth  of  its  holdings  of 
the  outstanding  stock  of  Cadbury 
Schweppes  pic  ("Cadbury"),  which 
represented  approximately  15  percent  of 
Cadbury's  outstanding  stock,  and 
invested  the  proceeds  from  the  sale  in 
short-term  investments.  Applicant 
retained  approximately  2.0  percent  of 
Cadbury's  outstanding  stock,  which  had 
a  market  value  of  approximately  $79.9 
million  as  of  October  31, 1990. 

5.  Applicant  maintains  approximately 
$3.19  milKon  (less  than  one  percent  of  its 
assets)  in  certain  other  investments, 
including  interests  in  three  limited 
partnerships  organized  by  the  same 
general  partner  (Boston  Ventures 
Limited  Partnership)  and  common  stock 
in  an  insurance  company  organized  and 
operated  for  the  purpose  of  providing 
insurance  coverage  to  operating 
businesses  such  as  aplicant  (and  from 
which  applicant  receives  a  portion  of  its 
insurance). 

Applicant's  Xegal  Analysis 

1.  Section  3(a)(3)  of  the  1940  Act 
defines  the  term  "investment  company" 
to  include  any  issuer  that  "is  engaged  or 
proposes  to  engage  in  the  business  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  securities,  and  owns  or 
proposes  to  acquire  investment 
securities  having  a  value  exceeding  40 
per  centum  of  the  value  of  such  issuer's 
total  assets  (exclusive  of  Government 
securities  and  cash  items)  on  an 
unconsolidated  basis."  As  of  October  31. 
1990,  applicant's  draft  balance  sheet, 
attached  as  an  exhibit  to  the 
application.*  reflects  total  assets  of 


'  Applicant  repretents  that  its  application 
include*  financial  and  itatiitical  data  as  of  the  most 
recent  date  practicable.  With  respect  to  rmancial 
information  for  applicant's  fiscal  year  ended 
October  31, 1990.  the  application  included  a  draft 
annual  report  to  shareholders  that  included  draft 
financial  statements.  Applicant  subsequently 
provided  to  the  staff  of  the  Division  of  Investment 
Management  a  final  annual  report  that  included 
final  financial  statements.  The  final  annual  report 
will  be  filed  with  the  Commission. 


$3,068,395,000  (which  includes  assets 
attributable  to  NMG's  operations).  Of 
this  amoimt,  short-term  investments 
account  for  $1,634,373,000  or  53.3%  of 
applicant's  total  assets.  In  addition,  the 
draft  financial  statements  reflect 
$56,189,000  in  equity  investments,  an 
additional  1.8%  of  total  assets.  Even 
aside  from  applicant's  holdings  of  NMG 
securities,  applicant  appears  to  hold 
investment  securities  having  a  value 
exceeding  40%  of  its  assets.  Accordingly, 
pursuant  to  section  3(a)(3),  applicant 
could  be  deemed  to  be  an  investment 
company  under  the  1940  Act. 

2.  After  the  PepsiCo  Sale  in  March 
1989,  applicant  relied  on  the  safe  harbor 
provided  by  Rule  3a-2  under  the  1940 
Act.  Rule  3a-2  generally  provides  that, 
for  purposes  of  section  3(a)(3)  of  the 
1940  Act,  an  issuer  will  not  be  deemed 
to  be  engaged  in  the  business  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  securities  for  a  period  not 
exceeding  one  year  if  the  issuer  has  a 
bona  fide  intent  to  be  engaged  in  a  non- 
investment  company  business.  The 
maximum  one-year  period  under  Rule 
3a-2  expired  on  March  23, 1990,  which 
necessitated  the  filing  of  the  application. 
Applicant  expects  to  hold  its  short-term 
investments  until  one  or  more  suitable 
acquisition  or  acquisitions  have  been 
consumated. 

3.  Apphcant  argues  that  its  holdings  of 
NMG  securities  should  not  be 
considered  "investment  securities" 
under  section  3(a)(3).  Applicant  owns 
16,292,073  shares  of  Exchangeable 
Adjustable  Voting  Common  Stock  of 
NMG,  which  is  identical  (except  as  to 
voting  rights)  to  NMG's  common  stock, 
1,000,000  shares  of  NMG's  6% 
Cumulative  Exchangeable  Convertible 
Adjustable  Voting  Preferred  Stock,  and 
533.205  shares  of  NMG's  common  stock. 
(Applicant's  NMG  Exchangeable 
Adjustable  Voting  Common  Stock  and 
NMG  6%  Cumulative  Exchangeable 
Convertible  Adjustable  Voting  Preferred 
Stock  is  hereinafter  collectively  referred 
to  as  "Exchangeable  Stock.") 
Notwithstanding  certain  limitations  on 
the  degree  of  control  that  apphcant  can 
exercise  over  NMG,  which  limitations 
arise  out  of  a  "standstill"  agreement 
between  applicant  and  NMG,*  applicant 


*  When  applicant  first  acquired  the  Exchangeable 
Stock  after  the  restructuring  of  CHH.  it  entered  inio 
a  standstill  agreement  with  NMG  governing  these 
securities.  Among  other  thing*,  and  in  the  absence 
of  a  tender  offer  by  applicant  complying  with  the 
terms  of  the  agreement  (or  acquisition  of  a 
significant  amount  of  t<JMG's  common  stock  by  a 
third  party),  the  agreement  (a)  Limit*  applicant's 
aggregate  voting  power  in  regard  to  its 
Exchangeable  Stock  and  restricts  applicant's  ability 
to  exchange  or  convert  tfaeae  securities  to  NMG 

Continued 
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prMMlly:  i»)  b  tli«  lufeal  ■ingik 
•tackltoklar  af  NMG.  hcvins  th«  right  to 
casi  at  Um  M»  «<  Ibe  votn  at  nnetfaigs 
of  NMC'»  alMrakitdUK  0>l  <•  <»  ooiy 
koider  of  pfciMTid  ilKk.  «ntnbi9 1  to  a 
claM  voto  (ani  IkHvfen  as  abaohita 

to  fM&i  lUatetfld  CertiAeat*  of 
IttoMpoiaiiun:  f c^  is  sobsSMrtialijF 
repreaantttf  «i  NMG's  boBiri  af 
dinctots;  and  M)  pravMs*  MiiG  ivith 
vktoaUf  a«  al  tl»  sarvteaa  nd 
corpofata  staff  naeaaaafy  fartta 
oparatieaa  finckidiDg,  by  my  of 
example,  manafSBsaA,  lepl, 
accawtia^  tac.  paneanal  and  real 
aalata  servieas)  puraaBBt  to  aa 
IntageoBunay  Sandeas  Agaament 
batweaa  tha  applkairt  and  NMG.  ki 
addittoa.  mnuk  af  NMG's  seidar 
executive  offiears  heU  idanttcal 
positions  aridt  applicant  Appttcaat 
aaaarto  Miat  tha  foiuniii^tactota 
naiiMHiitialo  taat  NMG  ia  a  eoadoBad 
conpaay  of  appMcanS  and  submits  diat 
tka  NMG  seeahtiaa  slnidd  mit  be 
treated  as  "inwestment  sacorities"  aader 
section  31^3)  of  dm  1940  Act  Appbeant 
asfcaswladgas,  boiwevar.  that  tbe  NMG 
aacuhtiea  da  ool  caostitals  secia-itiea 
isaacd  by  a  siaioity-owiMd  sabsidiaiy, 
wUcB  weald  a&  eNcnided  frem  tfae 
deinitios  ef  "iuseslawut 
8ecurtiies"under  section  3(a)(3). 

4.  Applkaat  sabaHta  that  tha  relief 
requested  io  ikm  appiieation  ia  biUy 
justified  and  anitopriate  to  resolve  any 
uncerteiBties  respectint  die  applicability 
of  the  liMO  Act  to  the  applicant's  pnscnt 
situatioa.  bi  addMoa  applicant  believes 
that  the  isaaeaca  ef  an  order  under 
section  8(c}  tvould  be  tai  the  public 
interest  and  coRsiBtsnt  with  the 
praScetion  of  iaveslers  and  tha  porpeees 
of  the  1SM0  Act.  Apphcant  ackaowM^ 
tint.  puCTuaat  to  section  6(e);  the 
provisions  of  tha  IMt  Act  hapoeed  on  it 
in  aay  reUef  vrotild  apply  to  applwanC 
and  toother  persona  in  their 
teaasacttoas  and  retatioas  widt 
apphcaat  aa  if  it  were  a  registered 
investment  coaipaay. 

5.  ApphcoH  suhauts  dmt  if  the 
requested  relief  were  denied,  apphcaat 
would  be  lascad  to  invest  a  safaalantial 
amoaal  ef  its  sfaorS-tenn  assets  hs  U.a. 
Govecaawnt  sacarities  (so  diat  it  coahl 
meet  the  40%  test  set  forth  in  section 
3(a)(3)]  or  to  comply  %vith  the  provisiaas 
of  the  1940  Act  The  first  altematiee 
wetdd  reqoira  applicant  to  ibragv  the 
man  attractive  yfeMi  cmrently  on  tfw 


■ppUcant  imti) 


majflsity  of  its  short-term  butdhms.  And 
as  described  diosoaiBMy  ia  the 
apphcathav  Ms  sacand  attafnative 
would  msak  in  sxpsasiva  and 
boidBBsaaH  lagolatiaii  and  require 
changes  in  appijeaors  business  that 
would  Bot  nscessardy  benefit 
shareholders. 

6.  In  detandidng  wftedier  to  grant 
exaapttsa  laliaf  bayomi  the  ene-yaar 
pesied  psasottMd  k7  Rule  3»-Z  the 
Comadsaiaii  has  eonsidered  die 
folhiwing  three  Hsctarvr  fa)  Whedier  the 
faihaa  efappicant  »»hecwDepfhaarfly 
engaged  hi  a  aon-inwestnient  bueiness  or 
excepted  boelwoss  er  to  hqoidatv  within 
one  year  was  due  to  hcters  bqrond  its 
OBRtrel;  (1^  whether  appRcsnf  s  officers 
and  empiojves  dnnng  that  period  triett 
in  good  M^  to  invest  appHeanfS  assets 
in  a  non-niv«8tment  business  or 
excepted  bosiness  or  to  cause  the 
liquidatioR  of  appffcant;  and  {c)  whether 
applicant  invested  in  securities  sotely  to 
preserve  the  value  of  its  assets. 
AppUcant  meets  each  of  these  criteria 
and  thus  beHeves  that  it  is  entitled  to 
receive  the  relief  requested  by  the 
application. 

7.  FoHowing  the  ^sICo  Sale, 
applicant  formed  a  Mergers  and 
Acqoisitton  Grot^i  to  accomphsh  its 
objective  of  Investing  its  substantial 
short-term  holdings  iaone  or  more  new 
businesses.  The  Mergers  and 
Acquisition  Group — which  consists  of 
the  four  members  of  the  CHHce  of  the 
Chairman,  two  executive  officers,  and 
three  other  persons — has  devoted 
substantial  amounts  of  time,  energy,  and 
resources  toward  the  identification  and 
evaluation  of  potential  acquisition 
candidates. 

8.  Applieaat's  experienca  in  its 
acquisition  afTorts  deraoostratsa  that  its 
inability  to  effect  an  acqaisitioo  to  date 
is  attributable  to  factor  beyoad  its 
control,  hi  the  tirst  instance,  appUcaat's 
acquisition  prospects  are  depmdent 
upon  the  availability  of  suitable 
acquisition  candidates  in  the 
marketplace.  Second,  assumii^  suitable 
acquisitions  are  available,  applicanf  s 
ability  to  consamaMte  a  proposed 
traasactioa  general^  depends  on  the 
level  of  competition  and  the  hif^t 
price  olTeredlsr  a  parlieulM 
acqulaitiaB.* 

9.  bi  contrast  to  the  activities  of 
applicant's  Mergers  and  Acquisitioa 
Graupk  die  managimeat  of  appiicaiit's 
sherMem  investments  are  handled  by 
three  hidividkials  in  appIUanTsTraasury 


flCdlncton  until  January  n.  1981. 


ThcitSR  flf  tnvDIvliKM  of  luvsiUuvnT 
MaMgenMit  mrta*  that  w  tvpmmf  in  Tb«  WkU 
StTMf  ^svraat  aB|aiiuw)r28,  ISBT  at  psgr  A3, 
appocnt  uv  agnwr  to'wcujobw  HkrararrBteoa 
Jovanovlch  ln&  forapproxiniatafjrfl.fbdBon. 


Department,  who  are  responsible  for 
estabhshiag  the  poHey  and  gnidefines 
govendng  appfleanf s  short-term 
heldhi^.  Or  a  monthly  basis,  the  four 
members  of  tnoOfnce  of  the  Chairman 
receive  a  report  summarizing  tbe  status 
of  eppticanr  s  short-term  investments. 
Because'  applicant  intends  to  use  its 
short-term  holdings  (the  majority  of 
which  represent  the  preceerfs  fruni  the 
PepsiCo  Salef  toward  the  acquisition  of 
one  or  more  new  businesses,  these 
holAngs  have  been  krvested  widr  a  view 
to  preserving  applicant's  sfaorNterm 
assets  and  mk  for  specnletive  purposes. 
The  majority  of  appRconf  s  short-term 
investmeaCs  ate  laied  hi  the  top  three 
h^hest  radag  categories  and  none  is 
rated  below  investment  grade. 

Applicant's  Condirtons 

Applicant  agrees  that  any  rehef 
granted  on  the  appttcation  wiB  be 
subject  to  the  fisllowhag  coaditians: 

1.  A|iplicant  wiU  not  purchase  or 
otherwise  acquire  any  additional 
securities  odier  than  securiSes  thai  are  ' 
rated  investment  grade  or  higher  by  a 
nationally  recognized  statistical  rating 
esganixation  or,  if  unrated,  deemed  to  be 
of  coaiparabte  qoalHy  ander  gahfehwes 
approved  by  apphcanf  s  board  of 
directors,  except  that:  Applfcant  (a) 
may,  without  Kaiitstton,  make  additional 
hivestments  hi  NMGr  and  (b)  may  make 
equity  investments  in  iesaers  that  are 
not  investawnt  cempaniesv  ae  defined  in 
section  3(a)  of  the  1949  Act  (unless  such 
issuer  is  covered  by  a  specific  excfusion 
from  dte  definition  of  hi  vestment 
company  wider  sectkm  3(0)  ether  dian 
section  3(eK)))s  in  Ae  foUowing 
circumstances:  07  hv  connect  on  with  the 
consideration  of  the  possible  acquisition 
of  an  operating  bosiness  as  evidenced 
by  a  resefothm  approved  by  applicant's 
hoard  of  diteetors  and  fn)  in  cormection 
widi  the  aeqoisition  of  majority-owned 
sebsKharies. 

2.  Applicant  will  continae  to  aRocate 
and  utiRze  its  accanndated  cash  and 
short-term  securities  for  the  bona  fide 
purposes  of  fanding  cash  requirements 
for  its  existing  businesses  and /or 
acqnhing  one  or  more  new  businesses.    • 
Applicant  wiB  not  invest  or  trade  in 
securities  for  short-term  speculative 
purpose* 

3.  Applicant  wiR  comply  with  sections 
9, 17(aji  ir&n,  17[e],  ITtfl,  38,  and  37  of 
the  wn  Act  and  the  niles  and 
regnhtlans  thereimder  as  if  it  were  a 
registered  investment  company  under 
the  T948  Act  provided,  however,,  that* 
(a)  For  purposes  of  sections  17(a)v  17(dt 
and  17(e)^  Ae  deflnitfon  of  an  affiliated 
person  shall  not  inchide  any  empfoyee 
who  is  not  also  an  executive  officer  or 
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director  of  General  Cinema  or  NMG, 
any  co-partner  of  an  executive  officer  or 
director  of  General  Cinema  or  NMG, 
provided  such  executive  officer  or 
director  owns  less  than  5%  of  the 
partnership,  or  any  co-partner  of 
General  Cinema  arising  from  its 
investment  in  the  Umited  partnerships 
described  in  the  application;  (b)  the 
provisions  of  sections  17(a)  and  17(d)  * 
shall  not  apply  to  (i)  applicant's 
employee  benefit  plans  as  described  in 
its  most  recent  proxy  statement  dated 
January  30, 1990  (and  substantially 
similar  plans,  including  amendments  to 
existing  plans,  as  described  in  future 
proxy  statements);  (ii)  transactions 
between  applicant  and  NMG;  (iii) 
transactions  with  an  affiliated  persons 
(by  reason  of  ownership  of  securities  in 
such  person)  which  are  effected  by 
applicant  (or  NMG)  for  the  purpose  of 
acquiring  such  person;  (iv)  transactions 
arising  in  the  ordinary  course  of 
business  of  applicant  or  NMG  which  are 
on  terms  and  under  circumstances  that 
are  substantially  the  same  or  at  least  as 
favorable  to  applicant  or  NMG  as  those 
prevailing  at  the  time  for  comparable 
transactions  with  or  involving  persons 
who  are  not  affiliated  persons  of 
applicant  or  NMG  withing  the  meaning 
of  section  (2)(a)(3)  of  the  1940  Act 
provided  that,  with  the  exception  of  the 
procurement  of  insurance  from  Liberty 
Mutual  Insurance  Company  as 
described  in  the  application,  the 
transaction  does  not  involve  more  than 
$100,000  on  an  annual  basis  and,  for 
such  transactions  involving  more  than 
$100,000  on  an  annual  basis,  the 
transaction  is  approved  by  a  required 
majority  (as  defined  in  section  57(o)  of 
the  1940  Act)  of  the  directors  of 
applicant  or  NMG  in  accordance  with 
section  57(f)  of  the  1940  Act;  and  (v)  any 
transaction  by  an  affiliated  person 
(other  than  by  reason  of  section 
2(a)(3)(C)  of  the  1940  Act)  of  a  director, 
executive  officer,  or  member  of  an 
advisory  board  of  applicant  or  NMG,  or 
by  an  affiliated  person  (other  than  by 
reason  of  section  2(a)(3)(C)  of  the  1940 
Act)  of  any  persons  controlled  by  or 
under  common  control  with  applicant  or 
NMG,  that  is  approved  by  a  required 
majority  (as  defined  in  section  57(o)  of 
the  1940  Act)  of  the  directors  of 
applicant  or  NMG  in  accordance  with 
section  57(f)  of  the  1940  Act;  (c)  the 
provisions  of  section  17(e)(1)  shall  not 
apply  to  the  occasional  receipt  of  travel. 


*  In  determining  th(  applicability  of  sections  17(a) 
ard  17(d)  and  for  purposes  of  determining  a 
"re<juired  majority"  under  section  57(o)  of  the  1940 
Act  as  provided  in  subsections  (d)  and  (e)  below, 
the  provisions  of  section  57(m)  of  the  1940  Act  shall 
apply. 


entertainment  hoUday  gifts,  and  the  like 
from  third  parties  pursuant  to 
estabUshed  policies  of  applicant  or 
NMG;  and  (d)  the  provisions  of  section 
17(f)  shall  not  apply  to  applicant's 
holdings  of  NMG  and  Cadbury 
securities  and  its  investments  in  the 
limited  partnerships,  insurance 
company,  and  theatres  described  in  the 
application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand,  ■ 

Deputy  Secretary. 

[FR  Doc.  81-2955  Filed  2-6-01;  8:45  am] 

BtLUNQ  cooc  aoio-ei-M 


SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Disaster  Loan  Area  #2475] 

Alabama  (With  Contiguous  Countiea  In 
Tennessee,  Mississippi,  and  Georgia); 
Declaration  of  Disaster  Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  January  4. 1991. 1 
find  that  the  Counties  of  Colbert 
Cullman.  Franklin.  Jackson,  Lauderdale, 
Lawrence,  Madison,  Marion,  Morgan, 
and  Winston  in  the  State  of  Alabama 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
flooding  begiiming  on  December  21, 
1990.  Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  March  4, 1991,  and  for  loans 
for  economic  injury  until  the  close  of 
business  on  October  4. 1991.  at  the 
address  listed  below:  Disaster  Area  2 
Office,  Small  Business  Administration, 
120  Ralph  McGill  Blvd.,  14th  Fl.  Atlanta, 
Georgia  30308,  or  other  locally 
aimounced  locations.  In  addition, 
applications  for  economic  injury  loans 
fi'om  small  businesses  located  in  the 
contiguous  counties  of  Blount  De  Kalb, 
Fayette,  Marshall,  and  Walker  in  the 
State  of  Alabama;  Hardin,  Lawrence 
and  Wayne  Counties  in  the  State  of 
Tennessee;  Itawamba  and  Tishomingo 
Counties  in  the  State  of  Mississippi;  and 
Dade  County  in  the  State  of  Georgia 
may  be  filed  imtil  the  specified  date  at 
the  above  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  are  covered  in  a  separate 
declaration  for  the  same  occurrence. 

The  interest  rates  are: 


Homaownart  without  cradH  avatat)!* 
Ih  cradH  avaUUa  alaa- 


Buainaaaaa   and   non-proW   organoa- 
liona  without  cradil  availabia  ataa- 


Othan  OndudinQ  non-profit  organiza- 

liona)  wtth  cradH  availabia  etsawhaia.. 

For  aconofnc  injury: 

Bualnaaaaa  and  amail  agricultural  coop- 

arattvaa  without  cradil  availabta  alsa- 

wtiara  ......»».„..................„...._.. 


4.000 

8.000 

4.000 

S.125 

4.000 


For  physical  damage: 
Homaownara  with  cradtt  availabia 


Percerrt 


The  number  assigned  to  this  disaster 
for  physical  damage  is  247506  and  for 
economic  injury  the  numbers  are  722300 
for  the  State  of  Alabama;  722400  for  the 
State  of  Tennessee;  722000  for  the  State 
of  Mississippi;  and  722500  for  the  State 
of  Georgia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  9, 1991. 
AUmdE-Iudd, 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  91-2937  Filed  2-6-91;  8:45  am) 
SHiJNa  cooc  MOS-ei-H 


[Declaration  of  Economic  Injury  Dtsaster 
Loan  Area  #7234] 

Arkansas;  DeclarsHon  of  Disaster 
Loan  Area 

Jackson  County  and  the  contiguous 
counties  of  Craighead,  Cross, 
Indpendence,  Lawrence,  Poinsett 
White,  and  Woodruff  hi  the  State  of 
Arkansas  constitute  an  Economic  Injury 
Disaster  Loan  Area  due  to  the 
destruction  of  the  Highway  18  bridge 
over  the  Cache  River  near  Grubbs  which 
was  destroyed  by  fire  in  July  1990, 
rebuilt  by  October  1990  and  was  washed 
out  by  floods  in  the  latter  part  of 
December  1990.  Eligible  small 
businesses  without  credit  available 
elsewhere  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  appUcations  for 
economic  injury  assistance  until  the 
close  of  business  on  October  24, 1991,  at 
the  address  listed  below:  Disaster  Area 
3  Office.  Small  Business  Administration, 
4400  Amon  Carter  Blvd.,  suite  102,  Ft. 
Worth.  TX  76155,  or  other  locally 
announced  locations.  The  interest  rate 
for  eligible  small  businesses  and  small 
agricultural  cooperative  is  4  percent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 


SOOO 


IbnalLMidwIa. 

Acting  AdmiaJstratot. 

pn  Doc  91-2939  Filed  2-6-01;  aolft  I 
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Lo«»Araa#2«77] 

bidtena;  WBh  ComieuouK  CountiM  ki 
OfMo,  KMrtucfty.  IWnol«4MlclilgM^ 


A«  a  result  of  the  Ptesideat't  i ,_ 

liiaaAiAr  ^n/*lni'aft<^»*   on   tanilAW   IL.    100:1 

and  amendments  thereto  on  January  5.  7, 
bmI  m  I  ted  llMC  Ac  Conirtim  of 
Achnu^  ABn,  BkfiiatonMw.  Blackferd. 
■tmnv  CnaN,  Onk,  Cbmoii, 
Dcnkm,  DtcatuB.  DaKaki  Dvlawnre, 
Byurt  Riyeae.  Pkaiikliii.  Pstoa.  CikMn, 
Gnalt  Gnenc.  HBxniltuiu  Hmy. 
Howard,  Huntington.  Jay.  Johnam^ 
Knox,  Kosciusko,  Madison.  Marion^ 
Marshall,  Miami.  &Ionroe.  Montgomery. 
Morgan.  Newton,  Noble.  Owen.  Parke. 
Pike,  Porter,  Posey,  Ptriaski.  Rush. 
Shelby,  St.  Joseph.  Sullivan.  TTpproanoe. 
Tiftan,  Vanderbagb.  Ycnaiilkin.  aod 
Vigo  in  the  State  of  Indiana  cofwti«G«»  a 
disaster  aica  as  a  rcsatt  of  daiaagss 
caused  by  severe  storsu  a«i  fl/^«M^tft^, 
beginning  on  December  28. 1990. 
Appncations  for  loans  for  physical 
dajDag»  nay  b«  fikd  uatii  yi»  ekwft  ef 
business  on  March  7. 19M.  and  ferlaaas 
for  economic  injury  until  the  close  of 
businsM  OB  October  7.  isn  at  Ifas 
address  listed  below:  Disaster  Area  2 
Office,  Small  Business  Administration. 
120  Ralph  UcGiU  Blvd..  14^  PI..  Atlanta, 
Georgia  3034^  oc  other  kocaUy 
announced  kicatiane.  bt  addMoiK 
appltcitiane  inr  econoak  injury  loan* 
from  snait  beeinr  sac  i  located  ia^ie 
contiguous  couBtiea  of  Beataa.  Caea. 
Clay.  Daviess.  Dubeie.  FowOaM. 
Hendfickft.  Jacksoa,  Jasper.  Jcimii^. 
Lagrange.  Lake.  LaPorte^  Lawrence. 
Martin.  Ohio.  Putaani.  Raodslyh.  Ripley. 
Scott,  Unioa,  Wabash.  Wamn.  Waciick. 
Washington.  Wayae.  Wells.  White,  and 
Whitley  in  the  State  of  Indiana;  Butler. 
Darke,  Defiance.  Hamilton.  Mercer, 
Paulding  Van.  Wert,  and  WiUiamt 
Counties  in  the  State  of  Ohio;  Boone. 
Henderson.  Jefferson,  Oldham,  Trfmble. 
and  Union  Couotles  in  the  State  of 
Kentucky:  Clsdi.  Crawford.  Edgar. 
Gsnatin,  Iroquois.  Kankakee,  Lawrence, 
Vermilion.  Wabasft,  anrf  White  in  the 
State  of  HMiiois,  anrf  Berrien,  Cass,  and 
St.  Josepk  Comties  fe  the  State  of 
Mirt^wi  m&f  be  fHerf  mitH  the  specifletl 
dat»  at  the  abw>e  beatiofl. 

Any  ceoifies  conl^aew  fe  the  aboro- 
named  counties  aod  not  liate«b  hereia  ace 
covered  in  a  separate  deckfatiea  fee  the 
same  occurrence. 


•   PMM 

HomMwnm    mm   tndU   nwHsbls 

8.000 
4,000 
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The  number  assi^ied  to  thia  disaater 
for  physical  damage  is  247706  and  for 
eronomic  injury  (he  numbers  aie  722900 
for  the  Slate  of  In(fiana;  723000  for  the 
State  of  Ohio(  722an>for  the  State  of 
Kentucky:  72310»ke  the  SUte  of 
Michiganc  and  7232M  fof  the  State  of 
Illinois. 

(Cafefef  of  pBrferrf  IXroestic  Assistance 
PNgramNo^  MOKaatf  58008) 

Dated:  JatraafjrtS,  tOSl. 

rtBno  E.  jood. 

A  ctirrg  Assistant  AAniaistmtorfbr  Disaster 
Assistanee. 

[FR  Doc  91-2940  FHed  2^6-91;  8:45  amj 


ntm 


MiMiaalppt;  wuh  rontlgoua  OmrtlM 
In  Louiaiww  &  AtehaoMK  DttdaratiOAOf 
DiMstar  LoM  ATM 

As  a  result  of  the  President's  major 
iBsester  declaration  on  January  3^  1991, 
and  an  amendment  thereto  on  fammry  S, 
I  find  that  the  Counties  of  Carrufl,  Chiy. 
Hunphreys.  Leflore.  Lownttes.  Matftson, 
Monroe,  end  Warren  in  the  State  of 
MfcetssJppi  eonstitnte  a  disaster  arse  as 
a  resok  of  damages  caused  by  severe 
stonasv  tonwdaee.  and  flooding 
beginnii^  en  December  W.  1990. 
Applications  for  loans  for  physical 
tfawBgo  may  be  filed  mrtfl  the  dose  of 
businese  on  March  5,  W91.  antf  for  loarrs 
for  econonm  in^wy  antif  tfte  dose  of 
business  on  October  3t  19Bf ,  at  the 
"■klrsss  kstcd  hekw.  Dtaaster  Area  2 
Office;  Smll  BMsteess  Adniaristra  Oon. 
120  Ralph  McCitt  Blvd..  141b  Fl..  Atlanla. 
Georgia  36300.  or  other  bcally 
announced  location*  bi  addition, 
applications  for  economic  injury  loans 
from  sniBtt  businesses  located  in  the 

contiguous  rniinHcf  q£  Attals. 

Chickasaw,  Claiborne.  Grenadi;  Hinds. 
Hohnes,  Issacyieaa.  Leaker  Lee. 
Maatgomery.  Noxubee..  Oktibbeha^ 


Rankii.  Scott.  Shadtsy.  SuaJlewer. 
Tattabatchta;  Waahiiigton.  Webster,  and 
Yazoo  in  the  State  of  Mtssissippi; 
Madiaan  aad  Tensas  Ceaafties  in  Ae 
State  of  Lotdaiana;  and  LaoMir  and 
Pickins  Counties  in  the  State  of 
Alabama  may  be  filed  until  die  specked 
date  at  the  above  locattoa. 

Any  coonlies  centigBoas  }o  the  above- 
naaied  primary  coanttes  antf  not  Hsted 
herein  are  covered  in  a  separate 
declaration  for  the  saaie  occmrence. 

The  interest  rates  are: 
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The  mnnber  assigned  to  (his  disaster 
for  physical  damage  is  247406  and  for 
economic  injury  the  mmibers  are  722000 
for  the  State  ef  Mbsissippt  722100  for 
the  State  of  Lonisiana.  and  722200  for 
the  State  of  Alabama. 

(Catalsg  of  Fedetai  Domastic  Assistance 
Program  Not.  5nD2  and  59006) 

Dated:  January  9,  lfl91> 
AlindB.ludd. 

Acting  Assistant  Adnuaktirttorfin- Disaster 

Assistaace. 

[FR  Doc  91-»41  Fikd  >-»-«l;  8:4S  an] 


(Ucensa  Na  M/<»-02S»] 

T«XM  CoraoMtc*  iRVMtnMnt  C«i; 


Notice  is  hereby  ^ven  ftat  Texas 
t.«evMiverce  MTestmenf  Co..  712  Afain 
Street,  Hooston.  TX  77002  ftm 
suireadbred  its  Ucense  lo  operate  as  a 
small  busftiess  hrvestment  company 
undsr  the  Sinaff  Blisinese  favestment 
Act  of  1966v  as  aaieiidetf  fAct).  Texas 
Commerce  Investment  Co.  was  licensed 
by  the  S«^  Bttsinese  Administration  o. 
June  9, 1982. 

Under  the  saAority  vested  by  the  Act 
and  pursaant  to  (he  Regulations 
promulg^d  theieunder.  thasunandeff 
of  the  Ikeaaa  waa  aeceptad  0 
25, 1991  and  accordingly,  all  ri^ts. 
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privileges,  and  franchises  derived 
therefrom  have  been  terminated. 


(Catalog  of  Federal  DomstHc  a 
Pro-am  Na  58.011.  SmaU  fiusiaeas 
farveatmeat  Con^penies) 

Dated:  January  3a  1991. 
Baniard  Kulik. 

Associate  Administrator  for  Investment 
[FR  Doc.  91-2942  FUed  2-6-91;  tAS  am] 

BtLUNQ  COOC  SQSS.at-41 

California;  Region  IX  Regional 
Advlaory  Council  Public  Aleeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
"of  San  Francisco,  will  hold  a  public 
meeting  at  10  a.m.  on  Thursday. 
February  28, 1991,  at  the  Oakland 
Chamber  of  Commerce,  Conference 
Room.  475 14th  Street,  Oakland. 
CaUfomia,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Bosiness  Administratk)n. 
or  others  present. 

For  fivther  information,  write  or  call 
Michael  R.  Howland.  District  Director. 
U.S.  Small  Business  Administration.  211 
Main  Street.  4tfa  Floor.  San  Frandsco, 
California  94105-1968.  telephone  (415) 
744-6801. 

Dated:  January  28, 1991. 
Jean  M.  Nowdi. 

Director,  Office  of  Advisory  Councils. 
PH  Ooc.  91-2943  Piled  2-6-01;  8:45  am] 

BILLKM  COeC  SOlS-Ot-M 

Texas;  Region  VI  Advisory  Council 
Public  Meeting 

Tbe  U.S.  SmaU  Bunness 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Rio  Grande  Valley,  will  hold  a  public 
meeting  at  1  p.m.  on  Hiursday,  February 
28, 1991.  at  the  Rio  Grande  Valley 
Chamber  of  Commerce.  FM 1015  & 
Expressway  83,  Weslaco,  Texas,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
SmaR  BasinesB  Administration,  ch- 
others  present. 

For  further  information,  write  or  call 
Miguel  Cavazos,  Jr.,  District  Director. 
U.S.  SmaU  Bnsiness  Administration,  222 
E.  Van  Boren.  Suite  500,  Harlingen, 
Texas  78550,  telephone  {512}  427-8825. 

Dated:  January  28, 1991. 
Jean  M.  Nowali, 

Director,  OffHeeafAdnsorjrCoandk. 
[FR  Ooc.  9I-2M4  Ffled  f-»-(n;  8:45  «n] 


DEPARTMEHT  OF  STATE 

Office^  the  Ijegai  Adviser 
IPiMeMatioelSSt] 

Claiins  for  Property  Located  In  0m 
Territory  of  fhe  Farmar  Qamiaa 
Democratic  Reputdic 

Prior  to  German  enification,  ^ 
former  German  Democratic  Repebiic 
((3}R)  published  a  law  providing  for  the 
registration  of  certain  claims  of 
individuals  and  corporations  (induding 
claims  of  non-German  nationals}  to 
property  expropriated  or  placed  under 
state  administration  by  the  communist 
goverrmient  of  the  GDR.  This  law. 
described  in  Public  Notice  1259,  55  FR 
37392  (Sept.  11, 1990),  remains  in  effect 
in  the  united  Federal  Republic  of 
Germany  (FRG). 

Since  that  time,  new  German  laws 
have  come  into  effect  modifying  and 
expanding  upon  the  initial  daims 
registration  law.  As  revised,  the 
domestic  German  claims  program  covers 
the  following  three  additional  categories 
of  property  daims  with  the  filing 
deadlines  noted  below: 

1.  Claims  of  persons  who  were 
persecuted  in  the  period  from  January 
30, 1933,  through  May  8. 1945,  forraciai, 
political,  religiom,  or  ideological 
reasons,  and  who  lost  propeily  in  the 
territory  of  the  former  GDR  as  a  result  of 
forced  sales  or  expropriations.  The 
deadline  for  filing  claims  falling  within 
this  category  is  March  31. 1991. 

2.  Claims  for  assets  which  were  seized 
in  connection  widi  criminal  proceedings 
not  in  conformity  with  the  principle  of  a 
state  based  on  the  rule  of  law,  provided 
that  the  claimant  has  applied  under 
governing  German  law  for  review  of  the 
criminal  verdict  or  other  prosecution 
measures.  The  deadline  for  filing  daims 
falling  within  this  category  is  March  31, 
1991, 

3.  Claims  for  residential  properties 
which  were  transferred  to  state 
ownersh^  by  exfiropriatifm, 
relinquishment  of  ownership,  dcmation, 
or  renunciation  of  inheritance,  on  the 
basis  of  rents  thai  did  ncH  cover  costs 
and  consequent  over-indebtedness.  The 
deadline  for  filing  daims  falling  witbin 
this  category  was  October  13, 1991. 

AdditJonally,  it  is  oar  understanding 
that  any  property  claims  filed  with  the 
GDR  before  July  15, 19M,  must  be 
resubmitted. 

line  deadline  for  daims  filed  under 
(he  original  registration  decree  for 
certain  daims  to  property  expropriated 
or  placed  under  state  administralion 


after  1949  by  the  communist  government 
of  the  GDR  remains  October  13, 1990. 
Potential  claiBMots  ahould  understand, 
however,  that  failure  to  file  a  claim  by 
the  relevaat  deadline  does  not 
automatically  terminate  all  potemtiai 
rights  under  the  German  claims 
program.  AlSioqgh  certain  rights  may  be 
waived  if  a  daimant  does  not  file  before 
ftie  relevant  deadline,  late  declarations 
of  daims  wfllbe  considered.  A  daimant 
wlu)  files  after  the  relevant  deadline  is 
still  eli^Ue  for  finandal  compensation. 
Moreover,  so  long  as  the  administrative 
agency  responsible  for  disposing  of 
expropriated  property  has  not  sold  the 
property  in  question  or  entered  into 
other  long-terra  legal  obligatioas,  a 
claimant  wbo  files  after  the  relevant 
deadline  may  still  seek  restitution  of  the 
property.  Within  these  Hmits.  the 
Gennan  government  has  not  yet 
established  a  final  fiding  deadline  for  its 
claims  program. 

The  U.S.  Govermaent  continues  to 
patsue  a  Inmp-som  setdement  with  the 
FRG  of  claims  adjudicated  by  the 
Forei^  Claims  Settlement  Commission 
in  its  GDR  program.  Since  such  a 
settlement  may  not  preclude  persons 
wi^  such  daims  from  having  the  option 
of  recovering  under  the  domestic 
German  daims  program,  aH  individuals 
wid)  property  claims  may  wish  to 
consider  filing  under  the  domestic 
German  daims  program. 

Anyone  who  wishes  to  receive  more 
information,  including  information  on 
how  aad  where  to  file  a  claim,  should 
contact  the  Embassy  of  the  Federd 
Republic  of  Germany  in  Washington, 
DC.  or  regional  German  consulates.  Tbe 
German  Embassy  in  Washington  may  be 
reached  at  4645  Reservoir  Road  NW^ 
Washington,  DC  20007  (tel:  202-296- 
4000).  In  addition,  persons  may  obtain 
further  information  from  the  Foreign 
Claims  Settlement  Conunission. 
Washington,  DC  20579,  Attn:  David 
Bradley,  Qiief  Counsel  (teL  202-653- 
5883),  or  the  Asnstant  Legal  Adviser  for 
International  Qaims  and  Investment 
Disputes,  2100  K  Street  NW.. 
Washington,  DC  20037-7180  (td:  202- 
632-5040). 

Dated:  January  30, 1091. 
RooaU  J.  Bettaoei; 

Assistant  Lege!  A^'ser  for  Intematjonai 
Claims  and  Jtrvestrnteat  Disputes. 
PH  Doc.  91-2917  Rled  2-«-ei; «:«  MtH 
SHJjna  coos  <no4s-a 
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Envtronmentel  end  Scientific  Affaire 
Advleory  Committee;  Pertially  Cioeed 


The  Antarctic  Section  of  the  Oceans 
and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee 
will  meet  at  2  pm,  February  28, 1991,  in 
room  1406,  Department  of  State,  22nd 
and  C  Streets.  NW..  Washington  DC. 

At  this  meeting,  o^icers  responsible 
for  Antarctic  a^airs  in  the  Department 
of  State  will  report  on  the  Eleventh 
Antarctic  Treaty  Special  Consultative 
Meeting  in  Vina  del  Mar,  Chile  and 
preparations  for  the  follow-on  to  that 
meeting,  which  is  scheduled  to  take 
place  in  April.  The  Section  will  also 
discuss  issues  related  to  the  Preparatory 
Meetiiig  for  the  Sixteenth  Antarctic 
Treaty  Consultative  Meeting,  which  will 
be  held  in  Bonn,  also  in  April. 
Department  officials  will  be  prepared  to 
discuss  other  key  issues  and  problems 
involving  the  Antarctic  in  the  context  of 
current  domestic  and  international 
developments.  This  session  will  be  open 
to  the  public.  The  public  «vill  be 
admitted  to  the  session  to  the  limits  of 
seating  capacity  and  will  be  given  the 
opportunity  to  participate  in  discussion 
according  to  the  instructions  of  the 
Chairman.  As  access  to  the  Department 
of  State  is  controlled,  persons  wishing  to 
attend  the  meeting  should  enter  the 
Department  through  the  Diplomatic  ("C" 
Street)  Entrance.  Department  officials 
will  be  at  the  Diplomatic  Entrance  to 
escort  attendees. 

The  Antarctic  Section  of  the  Oceans 
and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee 
will  also  meet  on  March  1,  in  room  1406. 
Department  of  State.  22nd  and  C  Streets, 
NW.  The  purpose  of  these  discussions 
will  be  to  ehcit  views  concerning  the 
further  development  of  United  States 
pohcy  regarding  current  Antarctic 
issues,  and  will  concentrate  on  the 
results  of  the  Eleventh  Antarctic  Treaty 
Special  Consultative  Meeting  in  Vina 
del  Mar,  Chile  and  preparations  for  the 
follow-on  to  that  meeting,  which  is 
scheduled  to  take  place  in  Madrid,  April 
22-30, 1991.  The  Section  will  cover  the 
development  of  U.S.  policy  regarding  the 
Preparatory  Meeting  for  the  Sixteenth 
Antarctic  Treaty  Consultative  Meeting, 
which  will  be  held  in  Bonn,  April  15-19, 
1991.  The  meeting  will  include  classified 
briefings  and  examination  and 
discussion  of  classified  documents 
pursuant  to  Executive  Order  12356.  The 
disclosure  of  classified  material  and 
revelation  of  considerations  which  go 
into  policy  development  would 


substantially  undermine  and  frustrate 
the  U.S.  position  in  future  meetings  and 
negotiations.  Therefore,  the  meeting  will 
not  be  open  to  the  public,  pursuant  to 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  552b  (c)  (1) 
and  5  U.S.C.  552b  (c)(9)(B). 

Requests  for  further  information  on 
the  meetings  should  be  directed  to  R. 
Tucker  Scully  of  OES/OA,  Room  5801. 
Department  of  State.  He  may  be  reached 
by  telephone  on  (202)  647-3262. 

Dated:  January  28, 1991. 
Curtis  Boliieii, 
Chairman. 
[PR  Doc.  91-2918  Filed  2-8-91: 8:45  am) 

MUJNO  coot  47W-0S-II 


Office  of  Inter-American  Affaire 
IPul>lic  Notice  1335] 

Delegation  of  Autfiority  No.  187; 
Foreign  Aelstance  Act  of  1961  and 
Certain  Related  Acts 

By  virtue  of  the  authority  vested  in  me 
by  Delegation  of  Authority  No.  145-5  of 
January  22. 1988.  53  PR  5072.  pursuant  to 
Executive  order  12163  of  September  29, 
1979,  44  FR  56673.  as  amended,  and  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  22  U.S.C.  2151  et.  seq..  I 
hereby  delegate  to  the  Assistant 
Administrator  for  Latin  America  and  the 
Caribbean  of  the  Agency  of 
International  Development  functions 
conferred  on  the  President  by  section 
534(b)(3)(D)  of  the  Act. 

Dated:  January  28. 1991. 

Bernard  Aroasoa. 

Assistanl  Secretary  for  Inter-American 
Affairs. 

[FR  Doc.  91-2885  Filed  2-6-91;  8:45  am] 

WUJNQ  CODE  471fr-Jt-M 


Office  of  Diplomatic  Security 
[Public  Notice  1337] 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

AGENCY:  Department  of  State. 
action:  The  Department  of  State  has 
submitted  the  following  pubUc 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reductien  Act  of  1980, 
Public  Law  96-511. 

summary:  The  Arms  Export  Control  Act 
(22  CFR  part  2778)  authorizes  control  of 
the  export  and  import  of  defense  articles 
and  defense  services.  The  information 
collection  requirements  listed  are 
associated  with  the  registration. 


reporting,  and  issuance  of  licenses  for 
the  export  and  import  of  items  on  the 
United  States  Munitions  List.  The 
following  summarizes  the  information 
collection  proposals  submitted  to  OMB: 

1.  Type  of  request — Reinstatement. 
Originating  office — Bureau  of  Politico- 
Military  Affairs. 

Title  of  information  collection — 
Application/License  for  Permanent 
Export  of  Unclassified  Defense  Articles 
and  Related  Unclassified  Technical 
Data. 

Frequency — Triennially. 

Form  Number— DSP-5. 

Respondents — Applicants  for  Export 
Licenses  of  Defense  Articles  and 
Related  Technical  Data. 

Estimated  number  of  respondents — 
4,500. 

Average  number  of  responses  per 
respondent — 12.34. 

Average  hours  per  response — Vi  hour. 

Total  estimated  burden  hours — 27.765. 

2.  Type  of  request — Reinstatement. 
Originating  office — ^Bureau  of  Politico- 
Military  Affairs. 

Title  of  information  collection — 
Application  for  Registration. 

Frequenty — ^Triennially. 

Form  Numbei^-DSP-9. 

Respondents — Manufacturers  and 
Exporters  of  Defense  Articles  and 
Services. 

Estimated  number  of  respondents — 
3.000. 

Average  hours  per  response — 1  hour. 

Total  estimated  burden  hours — 3,000. 

3.  Type  of  request — Reinstatement. 
Originating  office — Bureau  of  Politico- 
Military  Affairs. 

Title  of  information  collection — 
Application/License  for  Temporary 
Import  of  Unclassified  Defense  Articles. 

Frequency — Triennially. 

Form  Number.— DSP-61. 

Respondents — Importers  of 
Unclassified  Defense  Articles. 

Estimated  number  of  respondents — 
4.500. 

Average  number  of  responses  per 
respondent — 2.09. 

Average  hours  per  response — Va  hour. 

Total  estimated  burden  hours— 4,702. 

4.  Type  of  request — Reinstatement. 
Originating  office — Bureau  of  Politico- 
Military  Affairs. 

Title  of  information  collection — 
Application/License  for  Temporary 
Export  of  Unclassified  Defense  Articles. 

Frequency — Triennially. 

Form  Number— DSP-73. 

Respondents — Exporters  of 
Unclassified  Defense  Articles. 

Estimated  number  of  respondents- 
4,500. 

Average  number  of  responses  per 
respondent — 1.47. 


Federal  Register  /  Vol.  56.  No.  26  /  Thursday,  February  7.  1991  /  Notices 


5055 


Average  hours  per  response — Vz  hour. 
Total  estimated  burden  hours — 3,307. 

5.  Type  of  request — ^Reinstatement. 
Originating  office — Bureau  of  Politico- 
Military  Affairs. 

Title  of  information  collection — Non- 
Transfer  and  Use  Certificate. 

Frequency — ^Triermially. 

Form  No.— DSP-83. 

Respondents — Exporters  of  Munitions 
List  Defense  Articles. 

Estimated  number  of  respondents — 
4,500. 

Average  number  of  responses  per 
respondent — 6.67. 

Average  hours  per  response — Va  hour. 

Total  estimated  burden  hours — 15,007. 

6.  Type  of  request — Reinstatement. 
Originating  office — Bureau  of  PoHtico- 

Military  Affairs. 

Title  of  information  collection — 
Application/License  for  Permanent/ 
Temporary  Export  or  Temporary  Import 
of  Classified  Defense  Articles  and 
Related  Classified  Technical  Data. 

Frequency — ^Triennially. 

Form  No.— DSP-85. 

Respondents — Exporters/Importers  of 
Items  on  the  U.S.  Munitions  List 

Estimated  number  of  respondents — 
4,500. 

Average  number  of  responses  per 
respondent — .026. 

Average  hoius  per  response — Vi  hour. 

Total  estimated  burden  hours — 585. 

7.' Type  of  request — Reinstatement. 

Originating  office — Bureau  of  Politico- 
Military  Affairs. 

Title  of  information  collection — 
Authority  to  Export  Defense  articles  and 
Defense  Services  Sold  Under  the  Foreign 
Military  Sales  Program. 

Frequency — ^Triennially. 

Form  No.— DSP-94. 

Respondents — ^Exporters  of  Defense 
Articles  Under  the  Foreign  Military 
Sales  Program. 

Estimated  number  of  respondents — 
250. 


Average  number  of  responses  per 
respondent — 20. 

Average  hours  per  response — 8 
minutes. 

Total  estimated  burden  hours — 2,500. 

8.  Type  of  request — Reinstatement. 

Originating  office — Bureau  of  Politico- 
Military  Affairs. 

Title  of  information  collection — 
Political  Contributions  and  Fees  or 
Commissions  in  Connection  With  the 
Sale  of  Defense  Articles  or  Services. 

Frequency — On  occasion. 

Respondents — ^Exporters  of  Defense 
Articles  or  Services. 

Estimated  number  of  respondents — 
3,000. 

Average  number  of  responses  per 
respondent — .04. 

Average  hours  per  response — 8  hours. 

Total  estimated  burden  hours — 952. 

Section  3504(h)  of  Public  Law  96-511 
was  addressed  in  the  regulation 
published  in  the  Federal  Register  (49 
CFR  49671). 
ADOmONAL  INFORMATION  OR 

COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  may  be 
obtained  from  Gail  I.  Cook  (202)  647- 
3538.  Comments  and  questions  should 
be  directed  to  (OMB)  Marshall  Mills 
(202)  395-7340. 

Dated:  January  29, 1991. 
Sheldon  J.  Krys. 

Assistant  Secretary  for  Diplomatic  Security. 
[FR  Doc.  91-2864  Filed  2-6-91;  8:45  am] 

BtLUNO  CODE  4710-KMI 


DEPARTMENT  OF  TRANSPORTATION 

Url>an  Mass  Transportation 
Administration 

UMTA  Section  3  and  9  Grant 
Obligations 

agency:  Urban  Mass  Transportation 
Administration  (UMTA).  DOT. 
action:  Notice. 


summary:  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  1990,  Public  Law 
101-164,  signed  into  law  by  President 
George  Bush  on  November  21, 1989, 
contained  a  provision  requiring  the 
Urban  Mass  Transportation 
Administration  to  publish  an 
announcement  in  the  Federal  Register 
every  30  days  of  grants  obligated 
pursuant  to  sections  3  and  9  of  the 
Urban  Mass  Transportation  Act  of  1964. 
as  amended.  The  statute  requires  that 
the  announcement  include  the  grant 
number,  the  grant  amount  and  the 
transit  property  receiving  each  grant 
This  notice  provides  the  information  as 
required  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT 

Janet  Lynn  Sahaj,  Chief,  Resource 
Management  Division,  Office  of  Capital 
and  Formula  Assistance,  Department  of 
Transportation.  Urban  Mass 
Transportation  Administration,  Office  of 
Grants  Management  400  Seventh  Street 
SW.,  room  9301,  Washington,  DC  20590, 
(202)  366-2053. 

SUPPt^MENTARY  INFORMATION:  The 

section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  in  urban  areas. 
Fimding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  the  statute  UMTA  reports  the 
following  grant  information: 


Section  3  Grants 


Transit  property 


Grartf  number 


Grant  amourrt 


Obligation 
date 


City  o(  Key  West  Key  West  FL 

CofTwnuter  Rail  Division  of  the  Regional  Transportation  Authority.  Chicago.  IL-Northwestem  IN.. 
Commuter  Rail  Division  of  the  Regional  Transportation  Authority,  Chicago,  IL-Northwestem  IN„ 

Ctiicago  Transit  Authority,  Chicago,  IL-Northwestem  IN „ 

Northern  Indiana  Commuter  Transportation  District  Chicago,  IL-Northwestem  IN 


FL-03-0103-00 
IL-03-01 33-02 
IL-03-0149-00 
IL-03-01 54-00 
IN-03-0062-00 


$600,000 

4.665,000 

11,506,000 

30.699,975 

199,996 


01/07/91 
09/28/90 
09/28/90 
09/28/90 
12/31/90 


Section  9  Grants 


Transit  property 


City  of  Montgomery,  Montgomery,  Al 

CHy  of  Tucson,  Tucson,  AZ.. 


City  of  Simi  Valley,  Simi  Valley,  CA.. 


Grant  number 


AL-90-X054-00 
AZ-90-X026-00 
CA-90-X411-00 


Grant  amouni 


1,162,423 

4,217,719 

609.250 


Obligation 
date 


12/28/90 
12/31/90 


I 
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Trmit  prapaiiy 


Cttyof 
CXyof 
Cityot 
Qtyof 

atrtt 


\j»Mngilm  Lang 
CA. 


CA. 


ComiMra*,  lot  Angilw-Cong  Bmtih,  CA.. 

CotondB%rtigiiOakM*80rtn«s,OO 

00 


CSyoi 


Trarai  OMW.  Dvtaury.  CT-RY 

WWtM|>  TanMOimet.  WWMtiuy.  CT 

TMMR  IjMrc(  Hflntofd*  OT -..*.,«,....«, 

TMraK  OMtct  OMfevy.  CT-N.Y . 

on  Agin^  Bttwloi^.  CT 

TfwA  DMfcC  Nomift,  CT , 


"i^^^^^W^l^^f     r^ 


FL. 


Au«ia%.OrtMvto,n... 


Counlir  Bo«d  at  Cmmimiantn,  Fort  ItrntmrMn  Wo^tmad,  FL. 
DBdi  Jttnik  Agtney.  Muni,  FL.. 


EaM  VOlMta OouMy-EM  \talMli Tismpl  AuMwrily.  Oayiona  BmOi,  FL. 

CKy  ol  TaMMHM-lMitiMaM  TcMHit  AuKtoAyi  TK^niii.  FL 

Oly  of  Qitnmtm,  OrtwrnSi,  FL.. 


Qtartknmtm 


I  ntfiW  TnraK  AutfRxNy.  AttML  QA. 

.GA 

,  »A.-«. 

I  C%  Twiilt  SyttMM.  SieiK  Cl^.  IArNE-&0 

CRy  orCbfiMk,  towa  Oly.  lA 

Urtwmty  of  loiMt/Cmbua.  hMra  CNy.  M 

lOM  cay  TnaM.  ISMCMy.  lA.. 


Dm  Makm  Mi»opo»M<  TranM  Authorfly.  Dm  MoinM,  lA 

Cadv  RapMfnva*  Oapartaant.  Cadar  RapUa,  M 

Oifof  PaiHilui  RgaMa  D 

C«y  ol  Oacafec  Dacaka;  H 

OwmpalgMAtana  hfaaa  Trwiail  OtaWct  Oiawpalgn-Uifawia.  H.. 

CMy  of  Eaal  ftibiiqua.  Doboqua.  kML.._ 

iHi  Tnnc  Dbttx  Ptaia  l 

^  TonaM  OlaMai  gpHiigiilA  ». „ 


Blooii*iiloevNonnal  Public  TranaM  Syalam.  Bloomlnglon-NonnA  H. 

Rock  Wtotf  OMNy  MatopcMan  Maaa  TranaR  OMtct,  Oavonport-Rock  laMMO.  lA-IL.. 

Indlanapala  ^Mb  TiaRaporialien  Coiparation.  twfcaapulii.  IN 

Fort  Wavna  PiAlc Tnoipoitaion  Cotp..  Fact  Mayna,  IN. 


Sot«)  Band  PbMc  TranaportaBon  Cofporation.  SouA  Band,  IN-MI 

JohMon  OBiMly  Tmntt.  Kanaaa  CHy.  MO-KS „„ 

TaaaK  AH>w%ariw  Lain^oivFavaai  U*an  County  Govt.  Lagdngton-Fayetla.  KY.. 

Tranall  AuModly  of  RlMf  Ca»  JMimm^  KY-IN „ „ 

Ragional  Tranail  AuttoMy.  Naw  Orlaana.  LA. 

CHy  of  Baton  Roapa.  Baam  Rooga.  LA- 


Montachuaatt  Ragionai  Tranail  AuOxxity.  Fitctiburg-Laoniinatar.  MA_ 

Capa  Ann  TranaportaUon  AiUhority.  Beaton  MA 

Brockton  Araa  Tranail  Aulhortty,  Bfoekton,  MA 

Worcaalaf  Ragional  Tranak  Aulhorty,  WorcMlar.  MA 

LoiMl  Ragional  Tranatt  Auihodly.  Lowok.  MA-N.H . 


Soumaaatam  Ragional  Tranatt  Authority.  Naw  Bedford.  MA 

Plonaar  Valay  Tranatt  AtittKXify.  SpringfiaW-CNc-Holy.  MA-CT. 

Manimack  Vatay  Ragtonal  Tranatt  Aulttority,  La«)ranc*44avartii«,  MA-N.H. 

Maaa  Tranatt  AdnMaMHon,  BaMmora,  MO 

Qraalar  Portand  Tranatt  DiairKt.  PoitlaaL  ME 

Mataa  Oapartmani  of  Tranaportalon.  Maina 

Anrt  A^ar  limimMiMkm  Adtfwrtty,  Anrt  Aitoor.  Ml 

Twin  CMiaa  Araa  Tcanaportakon  Auttwrity.  Bantan  HMbot,  Ml.. 

Okand  Rapkia  Afaaa  Tranatt  Authority.  Grand  RiMdB.  Ml 

Of  of  Moortwad.  Fargo^doortMad.  N.D.-MN ™_. 

BI4lala  OavatopnaM  Agarvy.  St  Louia.  MO.-il 

CRy  of  IfcMlaatiam    ^ntm  A  Communtty  Oavatoptnant  HatBMtMjm.  MS.. 

CHy  of  Dwtiam.  Outiam.  N.C 

City  o»  Qvaanaboi^  GraarvboiOi  NC. ,,,,. 

Qty  of  Durham.  Durham,  N.C ™ 

Oty  of  Aahawitta,  AahavWa.  N.C 

City  of  nalil».  Ralaig^  NC. 


Ca»  of  Ckartoaa,  Chartoda.  NC 

Oty  of  Uoooki.  Unoaku  NE- 

>  TiwaN  Cwporattow,  Naw  York.  N.Y. 


HJ.. 


Ragional  TranaportaUon  Commiaaion  of  Waahoa  County.  Rana  NV.. 

Oty  of  Atiany  Pmtln§  Arttiorily.  Att)any-Scharwctid|<-Trey.  NY 

Oanga  County.  Mawfcui^  NY .. 


CA-90-X4t4-O0 

CA-90-X419-00 

CA-90-X432-00 

CO-«0-X05«-00 

CO-00-X057-00 

CT-8»-X1«(M>1 

CT-90-X16&-01 

CT-9O-X168-0a 

CT-90-X1 75-01 

CT-90-X1 79-00 

CT-90-Xia»40 

OE-8O-X010-O0 

FL-90-X141-01 

FL-90-X1 58-00 

FL-9(VX15»-00 

FL-90-Xtfl»-00 

FL-9a-Xiei-«> 

FL-90-X162-O0 

FL-OO-X 163-00 

FL-OO-X 164-00 

FL-iX>-X1«5-00 

GA-8O-X06O-Ot 

GA-90-X056^1 

GA-90-X059-00 

QA-0O-X06O-0O 

IA-80-X112-02 

IA-90-X117-00 

IA-eO-X1 18-00 

IA-90-XTT»-00 

IA-90-X1 20-00 

IA-g0-Xt21-00 

IA-90-X 122-00 

iO-90-X020-00 

IL-gO-X16S-0« 

IL-gO-X167-O0 

IL-9O-XtM-0f> 

IL-90-X16»^X) 

IL-90-X170-00 

IL-90-X17t-«) 

IL-90-X172-00 

IN-00-X144-00 

IN-90-X145-00 

IN-90-X146-00 

IN-0»-Xt47-0O 

KS-IO-XOC7-00 

KY-90-X050-01 

KY-9O-X0S1-O0 

LA-90-X1 13-00 

LA-90-X1 14-00 

MA-S0-X1 13-00 

MA-e0-X1  M-OO 

MA-90-X1 15-00 

MA-90-X1 16-00 

MA-90-Xt17-00 

MA-90-X1 18-00 

MA-90-X1 19-00 

MA-90-X 120-00 

MD-90-X044-00 

ME-00-X051-00 

ME-90-X052-00 

MI-9O-X135-00 

M^M>-Xt30-00 

MI-90-X137-00 

MI-90-X138-00 

MN-80-XD50-00 

MO-90-X073-00 

MS-0O-XD3S-OO 

NC-90-X109-00 

NC-90-X1 11-00 

NC-90-X1 17-00 

NC-0O-X1 20-00 

NC-gO-X121-00 

NC-80-X122-00 

NE-«0-NK7-00 

NV-80-X015-00 
NY-9O-Xt7»-0O 
NY-#©-XTW-00 


Gram  amount 


OMIgatian 


4.700.000 

12/31/90 

a6«,S60 

12/31/90 

78J00 

12/31/90 

29ejB00 

12/31/90 

1.263,186 

12/31/90 

176y614 

12/31/90 

47iXX> 

12/31/90 

1.520JOOO 

12/31/90 

104.000 

12/31/90 

200.960 

12/31/90 

29lLaa7 

12/31/90 

1. 950.000 

12/26/90 

796.540 

12/28/00 

1.740,961 

12ir28/90 

7.131,520 

12/26/90 

K832,737 

12/31/90 

1jI>34,e2S 

12/261/90 

844,180 

12/26/90 

828.000 

12/28/90 

».M5.3»1 

12/28/90 

\»X9X» 

12/2»/g0 

115^104 

12/28/80 

192j55a 

12/28/90 

19.268,000 

12/28/90 

160.000 

12/28/90 

4001060 

12/31/90 

450  J«1 

12/31/90 

51,191 

12/31/90 

04jaao 

12/31/90 

202,401 

12/31/90 

1.423,2» 

12/81/90 

754.812 

12/91/00 

315.950 

12/31/90 

701,028 

T2/31/90 

868t80O 

12/31/90 

euB6» 

12/31/90 

801.440 

12/31/90 

863.100 

12/31/90 

614.899 

1?/31/90 

12/9t/tfO 

700.0e2 

12/31/90 

5.475,909 

12/31/90 

1.424.062 

12/31/90 

1,172.924 

12/31/90 

391,000 

12/31/90 

1S0M0 

12/26/90 

4,636,021 

12/31/90 

16.004J9S8 

12/31/90 

3,406.662 

12/31/90 

336.807 

12/31/90 

93.164 

12/J1/90 

1.204,578 

12/31/90 

2.150.559 

12/31/90 

1.071,380 

12/31/90 

2,028,538 

12/31/90 

3,566,099 

12/31/00 

1,603,346 

12/31/90 

18.066.485 

12/31/90 

4014120 

12/31/00 

261.485 

12/31/90 

1583.167 

12/31/90 

463,517 

12/31/90 

3&1jSe7 

12/31/90 

1,722.147 

12/31/90 

249.195 

12/31/90 

t4.9Z7,n7 

12/31/90 

462:446 

12/28/90 

9,255.300 

12/16/90 

336,894 

12/28/90 

903.500 

12/18/90 

606.346 

12/26/00 

IJOOO.142 

12/26/90 

4.563.011 

12/28/90 

1.112,603 

12/31/90 

tot  .512,562 

12/28/96 

1,221,^453 

12/31/90 

742.e»4 

12/31/90 

419j039 

12/31/90 
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Section  9  Grants— Continued 


Transit  property 


Grant  rKimber 


Grant  amount 


Ot)iigation 
data 


Niagara  Frontier  Transportation  Authority.  Buffalo,  N.Y 

Suffolk  Co..  Now  York,  N.Y.,-Northea«tem  N.J 

Nassau  County.  New  York,  N.Y.-ftortheastem  N.J 

City  of  Long  Beach.  New  York.  N.Y.-Northeastem  N J 

Town  of  Huntington.  New  York,  N.Y.-Northeastem  N.J 

Greater  Glens  Falls  Transit  System,  Glen  Falls,  N.Y 

Capital  District  Transportatton  Authority,  Albany-Schenectady-Troy,  N.Y 

New  York  Metropolttan  Transportation  Authority,  New  York.  N.Y.-Norttteastem  NJ. 

Rocfieeter-Genesee  Regional  Transportation  Authority,  Rochester,  N.Y 

Utk»  Transit  Authority,  Utica-Rome,  N.Y 

Canton  Regional  Transit  Authority,  Canton,  OH ^ 

Metro  Regional  Transit  Autlvxity,  Haan,  OH . ... 

Central  Ohio  Transit  Authority,  Columbus,  OH , 

Miami  Valley  Regional  Transit  Auttiority.  Dayton,  OH ..„™._...„..„_„™„.„..™.. 

Toleck}  Area  Regional  Transit  Auttxxity,  Toledo,  OH.-MI 

Portage  Area  Regional  Transportation  Authority,  Akron,  OH '. 

Central  Ohio  Transit  Authority,  Columt)U8,  OH  .... 
Metropolitan  Tulsa  Transit  Authority,  Tulsa,  OK.. 

Lane  Transit  District  Eugene,  OR 

Salem  Area  Maaa  Transit  District  Salem,  OR 

Erie  Metropolitan  Transit  Authority,  Erie,  PA 


Cumberland-Dauphin-Harrisburg  Transit  Authority,  Harrisburg,  PA.. 

Luzerne  County  Transportatk>n  Authority,  Scranton-Wilkes  Bane,  PA , 

County  of  Lackawanna  Transit  System,  Scranton-Wilkes  Barre,  PA._ 

York  County  Transportatkxi  Authority,  York,  PA 

Southeastern  Perwiaylvania  Transportatk>n  Authority.  Ptiiladelphia.  PA-N.J 

Lehigh  and  Northampton  Transportation  Authority,  Allentown-Beth-East  PA-NJ.... 

Westmoreland  County  Transit  Authority,  Pittsburgh,  PA 

Port  Authority  of  Allegheny  County,  Pittstxirgh,  PA.. 

Beaver  County  Transit  Authority.  Pittsburgh.  PA 

Muracipality  Of  Manati.  Vega-B^-Manati,  P.R 

Munkapality  of  Vega  AJta,  Vega-Baja-Manatl,  P.R 

Commonwealth  ol  Puerto  Rk»,  San  Juan,  P.R 

Metropolitan  Bus  Authority,  San  Juan,  P.R 

Rhode  Island  Department  of  Transportation,  ProvkJence-Pawtucket-Wanwick,  R.I.-MASS.. 

City  of  Rapkl  Oty,  RapM  City,  S  D 

Memphis  Area  Transit  Authority.  Memphis,  TN.-AR.-MS „ 

Chattanooga  Area  Regwnal  Transportatkxi  Auttrarity,  Chattanooga,  TN.-GA 

Metropolitan  Transit  AutfKXity.  Nashville-DavxJson,  TN.. 

City  of  Knoxville— Knoxville  Transportatnn  Authority.  Knoxvilla,  TN 

Corpus  ChristI  Regk)nal  Transit  Authority,  Corpus  Christi,  TX 

City  of  Piano  Dallas-FL  Worth,  TX 

Metropolitan  Transit  Authority  of  Harria  County  Houston,  TX „. 

City  of  Wichita  Falls,  Wtehita  Falls,  TX 

City  of  Brownsville,  Brownsville,  TX 

Lower  Rk>  Grande  Devek)pment  Council.  McAllervPharr-Edinburg,  TX 

Peninsula  Transportatkx)  District  Commission.  Newport  News-Hampton,  V/L.. 

Tidewater  Transportatkxt  District  Commisskjn,  Nortolk-Portsmouth,  VA 

Chittenden  County  Transportatton  /kuttwrity,  Burtington.  VT . 

Kitsap  Transit  Bremerton,  WA .•. 

Snohomish  County  Transportatton  Authority,  Seattle-Everett,  WA.. 
Washington,  State  Dept  of  Transportation  Marine  Division,  Washington.. 

City  of  Laaosse  Planning  Department  (LAPC)  La  Crosse.  WI.-MN 

City  of  Weirton,  West  Virginia 


NY-90-X 193-00 

NY-OO-X 194-00 

NY-90-X 195-00 

NY-90-X 196-00 

NY-90-X 197-00 

NY-90-X 196-00 

NY-90-X1 99-00 

NY-90-X20O-O0 

NY-9O-X201-00 

NY-90-X202-00 

OH-90-X1 37-00 

OH-90-X 138-00 

OH-90-X140-00 

OH-9O-X141-O0 

OH-90-X1 42-00 

OH-90-X1 43-00 

OH-90-X144-00 

OK-00-X036-00 

OR-90-X036-00 

OR-90-X037-00 

PA-90-X1 95-01 

PA-90-X197-01 

PA-90-X 196-00 

PA-90-X 199-00 

PA-90-X200-00 

PA-90-X201-00 

PA-9O-X202-O0 

PA-90-X203-O0 

PA-90-X204-00 

PA-90-X205-00 

PH-9O-X031-01 

PR-90-X056-00 

PR-90-X058-00 

PR-9O-X059-00 

RI-90-X015-02 

SO-90-X017-00 

TN-90-X086-00 

TI4-90-X088-00 

TN-90-X089-00 

TN-90-X090-00 

TX-90-X200-00 

TX-90-X201-00 

TX-90-X202-00 

TX-90-X203-00 

TX-90-X204-00 

TX-90-X205-00 

VA-90-X075-01 

VA-90-XOe2-00 

VT-90-X011-00 

WA-90-X1 10-00 

WA-90-X111-00 

WA-90-X1 12-00 

WI-90-X 124-00 

WV-90-X041-00 


e,39a56o 

5.620.331 

4.962,396 

342,690 

623.136 

265.591 

5.042.460 

298,329,607 

3.807,164 

490,000 

100.000 

3,606,900 

4.363.157 

7,042,863 

2,678.000 

AAA  CAK 

2.020.000 

3.435.443 

1,370.000 

958^401 

241,800 

1,137.100 

947,505 

843,079 

152,001 

64.527,983 

240.000 

231,200 

22.407,431 

326,124 

476,000 

268.400 

340,000 

8.468.026 

8.910.095 

282,150 

3,595,220 

1.544,468 

3,700.000 

1.366,034 

2,008.000 

11.000 

20.430.000 

923,806 

2.137.400 

195.000 

1.949,191 

3.289,615 

425,378 

1,011.373 

156,000 

1,164,000 

919.254 

161.816 
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12/31/00 
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12/31/90 
12/31/90 
12/31/90 


Issued  on  February  1, 1991. 
Brian  W.  Clymer, 
Administrator. 
[FR  Doc.  91-2929  Filed  2-6-*l;  8:45  am] 

WLLMO  CODC  4»1»-«7-4l 

HARRY  S.  TRUMAN  SCHOLARSHIP 
FOUNDATION 

Harry  S.  Truman  Scholarship 
Nomination  Forms 

AQENCY:  Harry  S.  Truman  Scholarship 
Foundation;  information  collection 
under  OMB  Review. 

ACTION:  Notice. 


summary:  The  Harry  S.  Truman 
Scholarship  Foundations  has  submitted 
to  OMB  for  approval  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 

Title,  Applicable  Fotm,  and 
Applicable  OMB  Control  Number; 
Nomination  Forms  for  Scholarship 
Program;  OMB  Control  No.  3200-0004. 

Type  of  request:  Reinstatement. 

Average  Burden  Hours /Minute:  10 
hours. 

Frequency  of  Response:  One  response 
per  respondent. 

Number  of  Respondents:  1,100. 

Annual  Burden  Hours:  11,000. 


Annual  Responses:  1,100. 

Needs  and  Uses:  The  Foundation's 
nomination  forms  are  used  by  appointed 
Truman  Scholarship  Faculty 
Representatives  on  participating 
college/imiversity  campuses  to  advance 
the  nominations  of  up  to  3  candidates 
per  year  for  the  Truman  Scholarship. 

Affected  Public:  Individuals  seeking 
nomination  for  the  Harry  S.  Truman 
Scholarship. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Written  comments 
and  recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Louis  H.  Blair,  Executive  Secretary,  712 
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Jackson  Mace.  NW..  Washington,  DC 
20006. 

Hany  S.  Tnunan  Scholarship 
FoMdatioB  Qearance  Officer  Louis  R 
Blair,  Executive  Secretary. 

Dated  lanuuy  St  ign. 
LMteH.BWi; 
Bxecatjve  S»crstary. 
pit  Doc  91-29(lt  nfed  2-d-ei;  8:4S  M) 


DEPARTMENT  OF  THE  TREASURY 


lnfonii>»DoColl«ctlon 
'(*9>kwiMnli  tebmittsd  to  OMB  for 


Olttd;  Februaiy  1.  UBl. 

The  DepaitBCttt  of  Treasury  has 
submitted  the  following  public 
tnibrraation  collection  requirenient(»)  to 
OMB  for  review  and  clearance  wider 
the  Paperwofk  Roduction  Act  of  1980^ 
P>*teLaw  98-511.  Copies  of  the 
8ubiiiission(s)  may  be  obtained  by 
calKog  the  l^easury  Bureau  Cleerance 
Officer  listed  Coainents  regarding  this 
hifoniation  eoDection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treaaury  Department 
Clearaice  Officer.  Department  of  ttie 
Trteeery.  roan  J171  Treasury  Annex. 
ISflO  KnnsylTairia  Avenue.  ^fW, 
Washingtoa  DC  20220. 

OfBos  of  Thrift  Supervision 

OMB  Number  1560-0030. 

Fona  Number:  1344. 

Type  of  Review:  Extension. 

Title:  Subordhiated  Debt  AppKcetfon. 

DeecriptioK  The  information  provided 
by  OTS  Form  1344  it  evaluated  by  the 
OTS  to  deteruuae  whether  the  iseuanca 
mdsale  of  subocdiiiated  debt  securities 
complies  with  applicable  state  and 
Federal  laws,  OTS  regulation  and 
policy,  and  will  not  have  an  adverse 
effect  on  the  risli  exposure  of  the 
Savings  Associations  Insurance  Fund 
(SAIF). 

ReepoadenU:  Businessef  or  otho^  for- 
profit 

Estimated  Nember  of  Respondents: 

Estimated  Burden  Hours  Per 
Response:  60  hours. 

Frequency  of  Response:  Subnittcd 
each  time  applicant  applies  to  issue 
subordinated  debt  securities. 

Estimated  Total  Reporting  Burden: 
1.200  hours. 

OMB  Number  1550-OOie. 
FonnA^oin^srTia 
Type  of  Review:  Exteosion. 
Title:  Mcfgai  Application. 
DesariptioK  Informatioa  oa  OTS  Form 
no  ie  evaluated  by  the  OTS  to 


determine  whether  Ae  proposed 
wansaction  coniptiee  wttlt  applicable 
state  and  Federal  laws,  OTS  regulations 
and  policy,  and  will  not  have  ao  adverse 
effect  on  the  risk  exposure  of  the 
Savings  Associations  Insurance  Fund 
(SAIF). 

Respondents:  Busineeses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
43. 

Estimated  Burden  Hours  Per 
Response:  36  hoars. 

Frequency  of  Response:  When 
application  is  filed. 

Estimated  Total  Reporting  Burden: 
1.546  hours. 

Clearance  Officer  John  Turner,  (202J 
«06-«84a  Office  of  Thrift  Supervision. 
1700  G  Street.  NW..  3rd  Floor, 
Washington,  DC  20552. 

OMB  Reviewer  Milo  Smideriiaiif, 
(202)  39S-688a  Office  of  Management 
and  Budget  Room  3001.  New  Executive 
Office  Building,  Washbigton,  DC  20603. 
LoisK.  HoBmtt, 

Departmental  Reports  Manag/uneat  Officer. 
[FB  Doc.  n-aa87  Piled  2-6-m:  8:4»  am) 


Public  Inlormatloo  CoH<cttow 
"•^w^wttt  StiDditttfltf  to  OMB  for 


Dated:  Pebroary  l,  1991. 

The  Department  of  Treasury  has 
wibmittcd  the  following  public 
iiuonBation  collection  reqidrement(sj  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
sttbmissionf  s)  may  be  obtained  by 
calhng  the  Tl«asury  Bureau  Qearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Msted 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  3in  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0174. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Electronic  EMry  Rling. 

Description:  This  rde  will  permit 
qualified  brokers,  kaporters  and  service 
buremu  to  file  decfvonically  thro««h 
Automated  Broker  Interface  (ABI) 
immediate  delivery/entry  and  entry 
summary  data. 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Burden  Hours  Per 
Response/RecortBieeping.  4  hours,  10 
minutes. 


Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
7JSO0  hours. 

Clearance  Officer  Ralph  Meyer,  (202) 
343-OOM.  U.S.  CuMome  Service. 
Paperwork  Management  Branch,  Room 
6316. 1301  Constitution  Avenue,  NW., 
Washington,  DC  20229. 

QWB  Reviewer  Milo  Sundertiaaf. 
(202)  395-6880.  Office  of  Management 
and  Budget.  Room  3001.  New  Executive 
Office  Building.  Washington,  DC  20Stn. 
mjss  K.  floRuid, 

Departineatal  Reports  Man^aaetU  Officer. 
|FR  Doc  91-286S  Piled  l^S-m:  8:45  am] 


Pubik:  Inforroatton  Colsclteit 
"•V^'eBionis  SMMintOQ  ID  OMB  dor 


Datodr  Janaaiy  M,  199L 

The  DcpartBMDt  of  die  Treaswy  has 
saboritted  the  following  puUic 
information  collection  require]nent(^  to 
OMB  for  review  and  clearance  under 
the  Papenvwfc  Redactioa  Act  of  1980^ 
PMic  Law  98-911.  Copies  of  the 
siibmis8fon(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  reguriBi^  this 
information  collection  shouU  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Depwtment 
Cfeerance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Armex, 
1500  Pennsylvania  Avenue.  NW.. 
Washington,  DC  2022ft 

Intemat  Revenue  Service 

01M9  Mn776er- 1545-0034. 

Fonn  Number  942. 942ni. 

Type  of  Review:  Revision. 

Title-  Eiaployer's  Quarterly  Tax 
Return  far  Household  Bnqiloyees; 
Planilla  Para  la  Declaracion  Trimestral 
Del  Patrono  de  Empleados  Domesttcos. 

Description:  Form  942  is  used  by 
household  employers  to  report  social 
security  tax  on  their  household 
employees.  Household  emplc^ers  can 
also  use  Form  0C2  to  report  income  tax 
withheld.  Form  942-PR  is  for  hoosefaoU 
employers  in  Puerto  Rico. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
414.437. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 
Recordkeeping  20  raiimtes;  Leanung 
about  the  law  or  the  form,  20  minutes; 
Preparing  the  form,  31  minutes;  Copyii^ 
assembling,  and  sending  the  form  to  IRS, 
20  minutes. 

Frequency  of  Response:  Quarterly. 
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Estimated  Total  Recordkeeping/ 
Reporting  Burden:  2,361,569  hours. 

Clearance  Officer  Garrick  Shear, 
(202]  535-4297,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf, 
(202)  395-€88a  Office  of  Management 
and  Budget  Room  3001,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[PR  Doc.  91-2869  Filed  2-6-91;  8:4S  am] 

BIUJNO  COM  4S30-ei-« 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

February  1. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submi8sion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 


Internal  Revenue  Service 

OMB  Number  1545-0295. 

Form  Number  Form  5064  and  Notice 
210. 

Type  of  Review.  Extension. 

Title:  Media  Label  (Form  5064); 
Preparation  Instructions  for  Media  Label 
(Notice  210). 

Description:  26  U.S.C.  6041  and  6042 
require  that  all  persons  engaged  in  a 
trade  or  business  and  making  payments 
of  taxable  income  must  file  reports  of 
this  income  with  IRS.  Payers  wishing  to 
file  these  returns  on  magnetic  media 
must  complete  Form  5064  to  label  their 
media  wiUi  pertinent  information 
essential  to  the  processing  of  their  data. 
Notice  210  provides  instructions  to  the 
filers  for  filling  out  the  label 

Respondents:  State  or  local 
governments,  farms,  businesses  or  other 
for-profit  Federal  agencies  or 
employees,  non-profit  institutions,  small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
30,000. 

Estimated  Burden  Hours  Per 
Response:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
5,106  hours. 

OMB  Number  1545-0939. 

Form  Number.  8404. 

Type  of  Review:  Extension. 

Title:  Computation  of  Interest  Charge 
on  DISC-Related  Deferred  Tax  Liability. 

Description:  Shareholders  of  Interest 
Charge  Domestic  International  Sales 


Corporations  (IC-DISCs)  use  Form  64M 
to  figure  and  report  an  interest  charge 
on  their  DISC  related  deferred  tax 
liability.  The  interest  charge  is  required 
by  Internal  Revenue  Code  section  995(f). 
IRS  uses  Form  8404  to  determine 
whether  the  shareholders  has  correctly 
figured  and  paid  the  interest  charge  on  a 
timely  basis. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 

Recordkeeping— 4  hours,  4  minutes 

Learning  about  the  law  or  the  form — 2 
hours,  23  minutes 

Preparing,  and  sending  the  form  to 
IRS — 2  hours,  34  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  18,020  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-1297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer.  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget  room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
JFR  Doc.  91-2959  Filed  2-6-«l;  8:45  am] 
BIUJNO  COOC  4S30-01-U 


BEST  COPY  AVAILABLE 


Sunshine  Act  Meetings 


Federal  Regiiter 
Vol.  56,  No.  26 
Thursday,  February  7,  1991 


Thw  seclion  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>lished 
under  the  "Government  in  ttw  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552tXe)(3). 


PEOniAL  ELECHON  COMMISSKM 


OATI  ANO  TIMK  Tuesday,  February  12, 
1991. 10:00  a.m. 

PLACt:  999  E  Street.  NW.,  Washington. 
DC. 

tTATUt:  This  meeting  will  be  closed  to 
the  public. 

ITCMS  TO  BE  discussed: 


Compliance  matters  pursuant  to  2  U.S.C. 

|437g. 
Audits  conducted  pursuant  to  2  U.S.C.  i  437g, 

1438(b), 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 


MATTERS  TO  BE  CONSIDERED: 

Correction  and  Approval  of  Minutes 

Draft  Advisory  Opinion  1990-29-Timothy  W. 

Jenkins  on  behalf  of  Joseph  E.  Seagram.  & 

Sons,  Inc. 
Administrative  Matters. 


DATE  AND  TIME:  Thursday,  February  14, 
1991,10:00  a.m. 

PALCE:  999  E  Street,  NW.,  Washington, 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 


PERSON  TO  CONTACT  POR  INPORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 
Telephone  (202)  37&-3155. 
Hilda  Arnold. 

Administrative  Assistant,  Officer  of  the 
Secretariat 

(FR  Doc.  91-3098  Filed  2-5-91;  2:34  pmj 
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Corrections 


Fedatd  Reglatar 

Vol.  56,  No.  26 

Thursday,  February  7,  1991 


Tt«s  section  of  the  FEDERAL  REGISTER 
contains  editorial  corections  of  previously  . 
published  Presidental,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
coaections  are  prepared  by  the  Office  of 
tt>e  Federal  Register.  Agency  prepared 
conections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewt>ere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Short-Supply  Determination:  Certain 
Continuous  Cast  Steel  Slabs 

Correction 

In  notice  document  91-1312  beginning 
on  page  1981,  in  the  issue  of  Friday, 
January  18, 1991,  make  the  following 
correction: 

On  page  1982,  in  the  second  column, 
in  the  eighth  line  from  the  bottom,  "and 
36.000".  should,  read  "and  36.300". 

nujNO  cooe  isomi-o 

DEPARTMENT  OF  THE  INTERIOR 

Offlce  .  f  Hearings  and  Appeals 

43  CFR  Part  4 

BIN  1094-AA37 

Special  Rules  Applicable  to  Surface 
Coal  Mining  Hearings  and  Appeals 

Correction 

In  rule  document  91-1336  beginning  on 
page  2139  in  the  issue  of  Tuesday, 
January  22, 1991,  make  the  following 
corrections: 

1.  On  page  2140,  in  the  first  column,  in 
the  Hrst  paragraph,  in  the  ninth  line  from 
bottom  of  the  paragraph.  "52  FR  29528" 
should  read  "52  FR  39528". 

2.  On  the  same  page,  in  the  same 
column,  in  the  last  complete  paragraph, 
in  the  fourth  line  "request"  should  read, 
"requests". 

3.  On  the  same  page,  in  the  second 
column,  in  the  last  paragraph,  in  the 
sixth  line,  "1264".  should  read  "30  U.S.C. 
1264(a)". 

S  4-1109    [Corrected] 

4.  On  page  2142,  in  the  third  column, 
in  i  4.1109(a),  in  the  first  line,  "part" 
should  read  "party.  In  the  same 
paragraph  in  the  ninth  line"of '  should 


read  "at".  In  the  same  paragraph  in  the 
last  line,  "filed"  should  read  "field". 

5.  On  page  2143,  in  the  second  colunm, 
in  the  table  of  contents,  in  the  third  line 
"Burden"  should  read  "Burdens". 

94.1360    [Corrected] 

6.  On  the  same  page  in  the  same 
column,  in  S  4.1360(a),  in  the  sixth  line, 
"or"  should  read  "on".  In  the  same 
column,  in  §  4.1360(b),  in  the  third  line 
"right"  should  read  "rights". 

$4.1363    [Corrected] 

7.  On  the  same  page  in  the  third 
column,  S  4.1363(e),  In  the  fourth  line, 
"was"  should  read  "as". 

S  S  4.137(M.1379    [Corrected] 

a  On  page  2145,  in  the  first  column," 
§  S  4.1370-4.1739  [Amended]"  should 
read  "5  8  4.1370-4.1379  [Removed]". 

BILUNO  CODE  ISOS-01-0 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

[Docl(etNo.S-207] 
RIN  1218-AA57 

Safety  Standards  for  Stairways  and 
Ladders  Used  in  the  Construction 
Industry 

Correction 

In  the  issue  of  January  23. 1991,  on 
page  2585,  in  the  correction  of  FR  Doc. 
90-26520,  a  portion  of  the  text  that 
appeared  is  inaccurate  and  is  corrected 
as  follows: 

§1926.1052    [Corrected] 

On  page  2585,  in  the  third  column, 
under  amendatory  instruction  2.,  in  the 
second  line,  "§  1926.1051(c)(5)."  should 
read  "5  1926.1052(c)(5),  ". 

BtLUNQ  CODE  ISOS-01-0 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operation  of  Federal 
Credit  Unions 

Correction 

In  proposed  rule  document  91-1880 
beginning  on  page  2723,  in  the  issue  of 
Thursday,  January  24, 1991,  make  the 
following  correction: 

§701.21    [Corrected] 

On  page  2728,  in  the  first  column,  in 
S  701.21(2)(iii)(D),  in  the  second  line.  "8 

months"  should  read  "60  months". 

BILLmO  CODE  1SOS«1-0 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  Na  89-25;  Notice  02] 

RIN  2127-AC69 

Glazing  Materials;  Head  Up  Display 
Systems 

Correction 

In  proposed  rule  document  91-2021 
beginning  on  page  3235,  in  the  issue  of 
Tuesday,  January  29, 1991,  make  the 
following  corrections: 

1.  On  page  3235,  in  the  second  column, 
under  summary*^  in  the  ninth  line, 
"NAPRM,"  should  read  "ANPRM,". 

2.  On  the  same  page,  in  the  same 
column,  in  the  16th  line,  "MHTSA" 
should  read  "NHTSA". 

BtLUNOCOOE  180MVO 
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DEPARTMENT  OF  THE  TREASURY 

InteiTWl  Revenue  Service 

26  CFR  P«1 1 
[TJXI329] 
RIN  1S45-AN91 

Methode  of  Accounting— Limitation  on 
the  Use  of  Cash  Receipts  and 
Disbursements  Method  of  Accounting 

Correction 

In  rule  document  91-46  beginning  on 
page  484,  in  the  issue  of  Monday, 
January  7. 1991,  make  the  following 
cr -action: 

§1.«4«-1T    [Corrected] 

On  page  486.  in  the  second  column,  in 
S  1.448-lT(g)(3Kii).  the  last  Une  should 
read  *•••**•••. 

MUMQ  coot  1«OM1-0 


Thursday 
February  7,  1991 


Part  II 


Department  of 
Energy 


48  CFR  Parts  915,  950  and  970 
Acquisition  Reguiatlon;  Interim  Finai  Ruie 
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DEPARTMENT  OP  ENERQY 
a  CFR  Parte  f  IS,  MO  and  970 
AcquiaHlon  Regulation 


A.  PubUoatiom  -of  the  ProposeiKule  on 
AccountabUHy. 

DOB  •«»««» 


;  Department  of  Energy. 
action:  Interim  final  rule. 


;  The  Department  of  Energy 
(DOE)  today  publishes  an  Interim  Final 
Rule  which  will  amend  the  Department 
of  Energy  Acquisition  Regulation 
(DEAR)  regarding  its  contracting 
practices  and  fee  arrangements  with  its 
profit  making  and  fee  bearing 
(hereinafter  referred  to  as  "profit 
making")  management  and  operating 
(MftO)  contractors.  These  amendments 
are  being  made  in  order  to  clarify  the 
responsibilities  in  the  performance  of 
these  contracts  while  providing 
additional  incentives  to  enhance  the 
accountability  of  M&O  contractors  to 
DOE. 

DATlS:  Effective  date:  The  interim  final 
rule  shall  be  effective  March  11, 1991. 
COMMlNr  DATC  DOE  will  accept  post 
publication  comments  until  April  8, 1991. 

The  rule  will  become  final  May  8, 
1991i  tf  tne  agency  takes  no  further 
action  in  response  to  comments. 
AOOncssiS:  Comments  should  be  sent 
to:  Stephen  D.  Moumighan,  Office  of 
Policy.  PR-12.  U.S.  Department  of 
Energy.  lOOO  Independence  Avenue  SW^ 
Washington.  DC  28685. 

FOR  FURTHIII  MroMWnONCCNMCi: 

Stephen  D.  Moumighan.  Office  of  Policy, 
PR-12.  U.S.  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Weshingtofl.  DC  28686.  (282)  66«-ei«2 

Lawrence  R.  Oliver.  Assistant  General 
Counsel  for  Procurement  and  Ffaiance 
(GC-M).  ISDO  Indepeiidenee  Awnie 
SW..  Washington.  DC  20585.  (202) 
586-2440. 

aUFM^MSNTARY  mpofiMA-noN: 

L  Background 

D.  Ditcuuion  of  Comments  Received 
m.  Section-by-Section  Analysis  of  die  Interim 
Final  Rule 

IV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 
E  Review  Under  the  Regulatory  Flexibility 

Act 
C  Review  Under  the  Paperwork  Reduction 

Act 

D.  Review  Under  the  National 
Environmental  Policy  Act 

E.  Review  Under  Executive  Order  12612 

V.  Additional  Opportunity  for  Public 

Comment 

LBackground 

Today's  Interim  Final  Rule  is  the 
culmination  of  four  separate  actions  by 
DOE  covering  a  period  of  almost  one 
year.  These  four  actions  are  set  forth 
below. 


The  first  acdon  taken  by  1 
issuance  of  the  Notice  of  Propoaii 
Rulemaking  regarding  accountiMBty'af 
profit  making  MAO  contractoa 
(Accountability  NOPR)  on  ]aimmfM, 
1990  (55  FR  2796).  The  Accounlrfditr 
NOPR  specified  conditions  uadsr-wHUdi 
the  profit  making  M&O  contraolaca 
would  assume  the  risk  of  non- 
reimbursement for  certain  avoliririe 
costs.  The  impact  of  this  Acconotafaili:^ 
NOPR  was  discussed  in  detai  In  tla 
January  26  notice  and  was  suomariMd 
again  in  the  Revised  Proposed  Rnk 
(RPR),  which  was  issued  on  Aiagaai  Ifl. 
1990  (55  FR  32874). 

B.  Publication  of  the  PropamtdJUile  oa 
the  New  A  ward  Fee  Strwctaim. 

The  next  action  takeaby  DOE  waa 
the  publication  of  the  Natice  of 
Proposed  Rulemaking  refanfiagfte  mm 
award  fee  structure  ( Award  Tee  NOHQ 
on  May  24. 1990  (55  FR  24104).  Tlie 
Award  Fee  NOPR  specified  oMtain 
changes  in  the  award  fee  stmcton, 
created  new  categories  of  facililiH 
operated  by  profit  making  M&O 
contractors  and  updated  the  OMard  fee 
schedule  to  lecegnize  the  effects  of 
inflation  from  1983  to  1989.  Tlwiiee 
schedule  in  the  Award  Fee  NOPR  was 
designed  to  provide  DOE  with  another 
management  tool  under  which  iif&O 
auahaciar*  wonld  be  encouri 
Itmnigh  finuiivial  incentives,  to 
a  higher  level  of  performance.  The. 
inqiaat  of  this  NOPR  was  rtinniMnriln 
detail  in  the  May  24  notice  and  wai 
summarized  again  in  the  RPR. 

C  Publication  of  the  RevisedFtepemad 
Rule. 

The  RPR.  which  was  issued  on  August 
10. 1990  (55  FR  32874)  by  DOE. 
consolidated  the  Accountability  MVR 
and  the  Award  Fee  NOPR  into  aaini^ 
proposed  rule  and  modified  tha  pdot 
proposals  in  response  to  comnents 
received.  DOE  recognized  when  it  began 
the  rulemaking  process  that  expoaing  an 
M&O  contractor  to  greater  risk  wodd 
require  an  examination  of  whathar  MfrO 
contractors  should  ge  given  an 
opportunity  to  earn  commenaaiately 
greater  benefits.  Since  M&O  i 
will  assume  greater  risks  while  1 
offered  an  enhanced  award  fee 
structure,  the  RPR  combined  bofr 
aspects  of  the  new  procedureB.«8  da 
this  Interim  Final  Rule.  The  HR  did 
contain  certain  revisions  to  I 
rulemaking  actions  which  weta 
incorporated  and  published  in&at 
notice.  The  RPR  also  respondadla 
comments  which  had  been  pr 


4ie  public  in  response  to  the  publication 
dl  the  two  prior  NOPRs.  These 
comments,  as  well  as  the  Impact  of  the 
proposed  rule,  as  revised,  were 
discussed  in  detail.  Finally,  the  RPR  also 
«Bntalned  a  notice  of  a  public  hearing  on 
August  28, 1990  and  requested  that 
written  comments  be  filed  by  October  9, 
«990. 

22,  Bm  Public  Hearing 

On  August  28, 1990,  a  public  hearihg 
an  the  issues  raised  by  the  RPR  was 
keld  by  DOE  in  the  auditorium  of  the 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC.  The 
hearing  was  chaired  by  DOE's  General 
Coongel,  Stephen  A.  Wakefield,  and  the 
Diraotor  of  the  Office  of  Procurement, 
Assistance  and  Program  Management, 
Silas  B.  Fisher.  Representatives  of  seven 
arganizations  spoke  at  the  hearing  and 
aaised  issues  which  are  considered  in 
this  Interim  Final  Rule,  as  well  as  those 
issues  which  were  raised  in  the  written 
comments  on  the  RPR. 

I.  Discussion  of  Comments  Received 

Comments  on  the  RPR  were  provided 
orally  at  the  public  hearing  and  in 
avriting  during  the  eo-day  period 
permitted  in  the  August  10  notice.  Issues 
fliat  were  raised  during  the  public 
hearing  were  generally  treated  with 
further  detail  in  the  subsequently  filed 
written  comments.  There  were  no  issues 
lorally  at  the  public  hearing  which 
)  «ot  also  addressed  in  the  written 
conuaents.  Therefore,  by  explicitly 
addressing  the  issues  raised  in  the 
written  comments  received,  issues 
severed  at  the  hearing  will  also  be 
oncompassed.  In  promulgating  this 
Interim  Final  Rule,  DOE  has  reviewed 
and  analyzed  the  comments  that  were 
seceived  both  in  response  to  the  RPR 
and  to  the  NOPRs  that  formed  the  basis 
for  the  RPR.  Throughout  the  year-long 
process  of  this  rulemaking,  all  interested 
parties  were  given  several  opportunities 
to  raise  their  concerns  to  DOE. 

DOE  appreciates  and  finds  helpful 
both  the  written  comments  received 
from  the  public  in  response  to  its  RPR 
aadfte  oral  testimony  of  witnesses  at 
Ihe  pofclic  hearing.  In  its  internal  review 
process,  DOE  has  weighed  the 
suggestions,  underlying  rationale  and 
recommended  changes  of  the 
commenters  against  the  policy  reasons 
^jwhich  induced  the  proposed 
anodification.  DOE  has  revised  certain 
provisions  contained  in  the  RPR,  in  . 
evhxale  or  in  part  where  the  reasons 
froatfad  by  commenters  were  found  to 
he  Govpelling  or  where  ambiguities  may 
teMB«Kisted.  DOE  did  not  modify  the 
tin  those  areas  which  were  the 
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fbundadon  for  the  adiievenwnt  of 
greater  contractor  accoantability  or 
where  DOE  condnded  that  its  goal  of 
providing  additional  BMBageBient  tools 
to  pnNBote  exceUaaoe  in  performance 
would  be  compromited. 

DOE'S  ^)edfic  responses  to  issues 
raised  by  the  c(Mnmenters  to  the  BPR  are 
addressed  to  the  extent  that  such 
comments  differ  from  those  provided  in 
response  to  the  Accountability  and 
Award  Fee  NOPRs  or  the  extent  that 
different  arguments  have  been  advanced 
or  facts  provided  in  support  of 
additional  changes  to  thie  provisions 
contained  in  the  RPR.  However,  many  of 
the  comments  to  the  RPR  substantially 
replicate  comments  which  have 
previously  been  addressed  in  the 
issuance  of  the  RPR.  For  convenience, 
substantially  similar  prior  comments 
and  the  response  given  by  DOE  in  its 
issuance  of  the  RPR  are  repeated  in  this 
Interim  Final  Rule. 

This  Interim  Final  Rule  will  not  be 
imposed  upon  contracts  previously 
executed,  but  will  only  apply  to 
contracts  entered  into  after  30  days  from 
the  date  of  publication  of  this  rule  unless 
the  parties  have  already  agreed  or 
subsequenUy  agree  to  incorporate,  or 
negotiate  in  good  faith,  these 
amendments  into  their  existing  contract. 

1.  Fines  and  Penalties 

The  comments  on  die  fines  and 
penalties  provision  in  die  RPR  primarily 
reiterated  positions  previously  taken  or 
responded  to  DOE's  answers  to  earher 
comments.  However,  the  following 
additional  comments  were  received: 

Comment  Several  commenters  were 
concerned  that  too  much  discretion 
would  reside  with  die  Contracting 
Officer  in  determining  whether  fines  and 
penalties  are  to  be  allowable  costs  or 
are  to  be  non-reimbursable  avoidable 
costs. 

The  Contract  Disputes  Act  of  1978, 
Public  Law  95-663, 41  U.S.C.  601(a)  et 
seq.,  places  the  tadtial  decision-making 
authority  for  all  claims  relating  to  costs 
incurred  under  a  contract  widi  the 
Contracting  Officer  for  a  decision.  The 
Interim  Final  Rule  is  consistent  with  this 
statutorily  mandated  structure.  A 
contractor  who  disagrees  with  the  ruling 
of  the  Contracting  Officer  has  statutory 
rights  of  review.  However,  creation  of 
another  detenaining  official  would  be 
time-Gonsoraing  and.  since  presiunably 
that  official  woaM  have  less  familiarity 
with  the  conditions  at  the  site  and 
problems  facing  the  contractor,  wotdd 
not  necessarily  provide  a  more  objective 
forum  to  decide  these  technical  issues. 

In  die  proposed  regulations  set  forth 
at  the  ooficlusioR  of  the  RPR.  several 
factors  were  specified  that  a  Contracting 
Officer  "may"  consider  when 


determining  whether  any  claim  for 
payment  by  an  M&O  contractor  for  a 
fine  or  penalty  should  be  an  allowable 
cost.  DOE  agrees  with  those  comments 
which  express  concern  that  these 
proposed  regulations  aiay  provide  the 
Contracting  Officer  with  too  much 
discretion.  The  Interim  Final  Rule 
mandates  that  the  Contracting  Officer 
must  consider  all  of  the  specified  factors 
prior  to  making  an  Avoidable  Costs 
decision.  Radier  dian  leaving  the  issue 
of  whether  to  consider  each  specified 
factor  within  the  discretion  of  the 
Contracting  Officer,  the  Interim  Final 
Rule  mandates  that  the  Contracting 
Officer  "shall"  consider  each  of  the 
enumerated  foctors  in  assessing  the 
claim  for  payment. 

Comment:  Eight  commenters 
questioned  whether  the  rule  implied  that 
the  Contracting  Officer  could  authorize 
unlawful  activities. 

In  the  RPR.  DOE  did  not  mean  to 
imply  that  Contracting  Officers  have  the 
authority  to  direct  contractors  to  violate 
the  law.  They  do  not  have  such 
authority,  aiul  any  direct  order  to  do  so 
would  violate  both  public  policy  and 
explicit  contractual  requirements  that 
the  contractor  operate  in  compliance 
with  the  law.  It  is  conceivable,  however, 
that  a  Contracting  Officer  could  issue  a 
directive,  the  execution  of  which  could 
result  in  an  unintended  violation  of  a 
law  or  regulation.  It  was  this 
circumstance  which  the  RPR  was 
intended  to  address. 

There  is  little  difference  between  this 
approach  and  that  expressed  in  the 
Federal  Acquisition  Regulation.  «vhich 
also  permits  reimbursement  for  fines 
and  penalties  incuired  as  a  "result  of 
compliance  with  specific  terras  and 
conditions  of  the  contract  or  written 
instructions  from  the  Contracting 
Officer."  FAR  31.205-15, 41 CFR  31.205- 
15.  The  rule  recognizes  the  complexity, 
as  well  as  ambiguity  and  arguably 
conflicting  directives,  of  the  wide 
spectrum  of  envinnunental  laws  and 
regulations  which  the  Contracting 
Officer  is  reqoired  to  interpret 

For  the  convenience  of  die  reader, 
earlier  comments  and  DOE  responses 
are  repeated  below: 

Fines  aad  PeaaHiea 

DOE  proposed  that  fines,  penalties, 
judgments,  settlements  and  related  litigation 
costs  (inchiding  attorneys  fee)  should  be 
unalkrwaMe  if  the  fiae  or  penalty  resnlted 
from  contractor  or  sabcootractor  negl^ence 
piofvldad  that  such  aegligenoe  or  misconduct 
did  not  oocw  as  the  rmult  of  oooqiiyiBg  with 
f  onaal  DOE  diiection  or  grids  ace.  Moreover, 
the  l>reach  of  the  contractor's  legal  duty 
giving  rise  to  the  liability  mutt  iavoive  an 
area  of  responsibility  clearly  placed  on  the 
M&O  contractor.  If  a  third  party,  other  than 


DOE,  contributad  to  dw  nagUgeace  or 
misconduct  the  coDtractor  wM  not  bo 
retanborsodbjrOOE. 

Continents:  Twelvs  coa  mentors  iiuestlunea 
whetfier  ordinary  negligence  wae  an 
approprlato  standard  for  Asaflowing  the 
coats  inuned  by  MAO  contracton  for  fines 
and  penalties.  It  was  suggeeted  that  DOE 
shotild  determine  that  costs  are  imallowable 
only  when  they  result  from  fines  and 
penalties  that  have  been  incurred  as  the 
resuh  of  a  knowing  violation  of  the  law. 
Some  commenters  m^ged  that  only  those  fines 
and  penalties  associated  with  environmental, 
safety  or  health  violations  should  be 
unallowable  costs. 

DOE  intended  lo  take  a  broader  approach 
to  the  issue  of  fines  and  penatties  by  not 
limiting  unallowalnUty  bmed  upon  categories 
or  criminal  standards  such  as  a  "knowing" 
violatiaa.  b  order  to  encourage  a  higiier 
standard  of  acooontalnllty  with  respect  to 
laws  and  regulations  on  die  part  of  our  MaO 
contractors,  DOE  determined  that  it  was  moat 
appropriate  for  contractors  to  assume  direct 
responsibility  for  tlie  consequences  of  their 
actions  In  almost  all  cases.  Today's  RPR 
proposes  far  man  specific  guidelines  for 
determining  wiiether  a  fine  or  penalty  is  an 
unallowable  coet  while  at  tiie  same  time 
allowing  for  an  independent  determination  to 
be  made  by  tlie  Contracting  Officer  in  each 
case.  For  instance,  the  Contracting  Officer 
can.  among  other  things,  take  into 
consideration  wiiether  (i)  The  contractor 
voimitarily  informed  the  Contracting  Officer 
in  a  timely  and  good  faith  manner  of  the 
condition  or  activities  wliich  later  resulted  in 
the  fine  or  penalty;  (ii)  the  contractor  was 
new  to  tlie  site,  (iii)  the  asaessment  of  tlie  fine 
or  penalty  waa  due  solely  to  the  contractor's 
negligence  or  wrongdoing,  not  from  a  strict 
liabibty  standard  imposed  by  law:  (iv) 
whether  DCX.  cuntribated  to  the  contractor's 
actions  or  inactions;  (v)  die  act  or  failure  to 
act  resulted  from  written  direction  by  the 
Contracting  OCRcer  or  (vi)  the  act  or  failure 
to  act  resulted  from  the  negligence  of  the 
contractor  or  subcontractor,  or  other  third 
parties.  Tills  more  flexible  approach  was  also 
expanded  to  tlie  determination  of  all 
avoidable  costs  by  the  addition  of  new 
proposed  DEAR  section  B70.3102-22, 
Determination  of  Avoidable  Costs. 

Although  this  flexibtlity  introduces  a 
certain  lack  of  specificity  into  Hm  process  of 
cost  allowability  determination,  it  permits 
more  flexibility  and  added  fairnese  for 
unusual  or  onforaseeable  ctacurastances.  For 
exaoapla.  soma  fines  and  penalties  may  have 
been  iacarred  for  reasons  that  reflect 
dedsioDS  regarding  national  security.  The 
Contracting  Ofiker  can  take  these  and  otiier 
rsievaiit  facts  imo  consideration  before 
making  a  final  decision.  However,  no 
situations  are  anticipated  where  the 
Contracting  Officer  would  determine  that  a 
criminal  iiiie  or  penalty  is  allowable  under 
the  new  proposed  guidelines. 

Comments:  Seven  commenters  urged  DOE 
to  ront''<«*'  and  respond  to  the  situation 
where  DOE  orders  a  contractor  to  continue  to 
operate  after  a  potential  violation  is  reported 
by  the  contractor  or  alleged  by  a 
governmental  entity,  such  as  a  state 
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regulatory  agency  or  the  United  States 
Environmental  Protection  Agency. 

MAO  contractort  for  DOE  faciLtiea  occupy 
an  unuaual  position  in  the  realm  of 
government  contractors  in  that  they  operate 
government-owned  facilities  and  have  broad 
responsibility  in  assisting  DOE  in  performing 
its  mission.  Because  of  this,  they  lack  control 
over  funding,  suthorizations.  and  even  to 
some  extent  the  hiring  and  control  of  their 
own  employees.  Furthermore,  they  operate  in 
a  heavily  regulated  environment  in  which 
statutes,  regulations,  and  contract  provisions 
often  mandate  the  manner  in  which  they  can 
perform  their  work.  DOE,  however,  has 
concluded  that  contractors  can  and  must 
operate  these  faciUties  in  full  compliance 
with  all  laws.  DOE  never  intended  to  place 
its  contractora  in  a  "no  win"  situation  in 
which  actions  that  are  mandated  by  the 
agency  or  by  the  contract  result  in 
unavoidable  fines  and  penalties  that  are 
unallowable  costs  under  the  contract.  The 
RPR  clearly  provides  exceptions  for 
extraordinary  situations  where  DOE  must 
require  e  contractor  to  perform  a  specific  task 
with  the  result  that  possible  violations  of  law 
may  occur,  in  order  to  fulfill  the  agency's 
national  defense  mission.  Although  a 
contractor  may  not  be  permitted  to  stop  work 
under  extreme  circumstances  involving 
national  security,  the  Contracting  Officer 
will,  under  the  RPR.  retain  the  discretion, 
after  evaluation  of  all  of  the  facts  and 
circumstances,  to  reimburse  the  contractor. 
Moreover,  the  Interim  Final  Rule  does  not 
make  unallowable  those  fines  and  penalties 
which  were  tiuly  unavoidable  by  the 
contractor,  such  as  those  resulting  from 
DOE'S  actions  or  failure  to  act.  Needless  to 
say.  the  Conti-acting  Officer  has  no  legal  or 
contractual  basis  for  authorizing  contractors 
to  violate  public  laws  and  regulations. 

Comments:  Seven  commenters  expressed 
concern  over  the  consequences  of  a 
contractor  voluntarily  informing  DOE  of  a 
noncompUant  situation. 
I     The  Accountability  NOPR  did  not 
adequately  address  the  issue  of  contractor 
notification  of  noncompliance.  The  RPR 
guidelines  under  which  the  Contracting 
Officer  will  consider  cost  allowability  place 
considerable  emphasis  on  whether  a 
contractor  has  informed  DOE  of 
noncompliance  in  a  timely,  good  faith 
manner.  Good  faith  disclosure  and  self 
evaluation  are  key  factors  to  be  considered  in 
determining  the  consequences  of  the 
disclosure. 

Comments:  Three  commenters  wanted  to 
know  how  DOE  would  deal  with  fines  or 
penalties  incurred  by  a  new  contractor  which 
recently  entered  into  a  contract  to  operate  a 
facility  and  presumably  needs  more  time  to 
assess  deficiencies  and  compliance  problems. 

DOE  recognizes  the  risks  and  uncertainties 
inherent  in  assuming  operation  of  aging 
facilities  at  which  environmental 
considerations  were  not  always  given  their 
present  priority.  Start  up  periods  for  new 
contractors  will  be  a  major  factor  to  be 
considered  by  the  Contracting  Officers  in 
their  evaluation  of  whether  fines  or  penalties 
should  be  allowable  costs.  A  phase-in  period, 
not  to  exceed  one  year,  may  be  negotiated 
into  agreements  with  new  contractors  at  a 


site.  The  Contracting  Officer  may  take  into 
account  extended  periods  for  conditions 
which  preexisted  the  contractor's  presence 
and  of  which  the  contractor  could  not 
reasonably  be  expected  to  be  aware. 

Comments:  Two  commenters  wanted  to 
know  specifically  whether  fines  and  penalties 
incurred  by  suboantractors  who  are  hired  by 
profit  making  MftO  contractors  may  be 
considered  allowable  costs  if  reimbursed  by 
the  prime  M&O  contractor. 

Fines  and  penalties  incurred  by  M&O 
subcontractors  which  would  be  unallowable 
if  incurred  by  the  prime  contractor  are  not 
allowable  costs  under  the  rule  proposed 
today  unless  the  subcontractor  is  a  nonprofit 
contractor  or  a  small  or  small  disadvantaged 
business.  Reimbursement  of  fines  and 
penalties  inciured  by  a  subcontractor  and 
which  otherwise  are  unallowable  costs  is 
strictly  a  contractual  issue  between  the  prime 
and  its  subcontractors. 

Comments:  Seven  commenters  expressed 
concern  over  the  reimbursement  of  fines  and 
penalties  imposed  upon  a  contractor  who  had 
previously  notified  DOE  of  an  instance  of 
noncompliance  which  was  not  rectified  prior 
to  the  imposition  of  a  fine  or  penalty  because 
of  the  failure  to  provide  adequate  funding. 

The  Accountability  NOPR  did  not 
specifically  address  the  situation  described 
by  the  commenters.  While  the  RPR  does  not 
provide  for  blanket  cost  allowabiUty  in 
situations  where  the  contractor  timely 
notified  appropriate  persons  of  compliance 
problems,  it  does  allow  the  Contracting 
Officer  to  use  discretion  in  determining  that 
the  cost  is  allowable.  This  would  almost 
certainly  be  the  case  when  the 
noncompliance  could  have  been  rectified  had 
adequate  funding  been  available  for  that 
purpose.  The  Contracting  Officer  may 
consider  all  relevant  factors  in  arriving  at  a 
decision  with  respect  to  cost  allowability. 

2.  Insurance 

Under  this  Interim  Final  Rule,  DOE 
will  be  modifying  its  historical  practice 
imder  which  the  government  was  a  total 
self-insurer  of  its  property  to  a  regime  in 
which  the  government  partially  insures 
its  property  but  requires  its  contractors 
to  be  responsible,  imder  certain 
circumstances,  for  damage  they  cause  to 
that  property,  subject  to  limitations. 
DOE  has  determined  that  these  changes 
in  the  Government  property  provisions 
of  the  DEAR  require  a  modiHcation  of 
DEAR  section  970.5204-32.  "Required 
bonds  and  insurance-exclusive  of 
Government  property  (cost-type 
contracts),"  in  its  application  to  proHt 
making  M&O  contractors.  The  existing 
regulations  prohibit  a  cost-type 
contractor  from  procuring  or 
maintaining  for  its  own  protection  any 
insurance  covering  loss  or  destruction  of 
or  damage  to  government-owned 
property.  Since  contractors  may  now  be 
held  responsible  for  causing  certain 
damages.  DEAR  870.5204-32  is  modified 
by  the  Interim  Final  Rule  to  allow  profit 
making  M&O  contractors  to  purchase 


insurance,  at  their  own  expense  and  not 
as  an  allowable  cost,  for  protection 
against  loss  of  or  damage  to 
Government  property,  llie  current 
DEAR  provision  remains  unchanged  for 
nonprofit  M&O  contractors  since  the 
Government  will  continue  to  self  insure 
against  loss  or  damage  which  may  result 
regarding  property  within  control  of 
those  contractors. 

The  comments  on  the  insurance 
provisions  contained  in  the  RPR 
primarily  reasserted  comments 
previously  urged  in  the  Accountability 
NOPR  or  responded  to  DOE's  answers 
to  earlier  comments.  However,  the 
following  additional  issues  were  raised: 

Comments:  Four  commenters  asserted 
that  DOE  was  declining  to  provide 
reimbursement  for  insurance  costs  on 
the  apparent  theory  that  the  existence  of 
insurance  creates  an  incentive  for  . 
contractor  negligence.  According  to 
these  commenters,  this  anti-instu-ance 
idea  is  an  archaic  concept  that  has  been 
discredited  by  experience  and  therefore 
should  not  form  a  basis  for  holding 
insurance  costs  imallowable. 

These  commenters  incorrectly  assume 
that  DOE's  primary  rationale  for  making 
insurance  costs  imallowable  was  the 
notion  that  insurance  encourages  poor 
performance  or  lower  standards  of  care. 
To  the  contrary,  DOE  has  no  objection 
to  its  contractors  obtaining  insurance  if 
they  wish  to  do  so.  However,  it  would 
be  inconsistent  for  DOE  to  disallow  a 
cost  incurred  in  performing  work  under 
the  contract  and  then  reimburse  the 
contractor  for  the  cost  of  insuring 
against  that  disallowed  cost  To  allow 
recovery  of  these  costs  would  have  the 
effect  of  neutralizing  the  very  incentive 
for  accountability  DOE  is  attempting  to 
foster  in  its  M&O  contractors.  It  would 
mislead  the  public  to  say  that  a 
contractor  is  being  held  accountable  for 
its  actions  when,  in  fact,  the  taxpayers 
are  paying  for  the  insurance  costs  to 
protect  the  contractor  from  the  same 
risk.  In  fact  the  additional  expense  of 
insurance  premiums  would  likely  be 
greater  than  if  the  government  remained 
a  self-insurer  and  continued  to 
indenmify  M&O  contractors  against 
their  avoidable  costs. 

Although  DOE  rejects  the  view  that  its 
contracting  practices  may  not  deviate 
from  the  Federal  Acquisition  Regulation 
(FAR),  this  provision  is  consistent  with 
the  FAR,  which  disallows 
reimbursement  for  insivance  premiimis 
on  policies  covering  unallowable  costs, 
(See,  e.g.  FAR  31.205-19(a)(2)(iv).) 

Comments:  Two  commenters  stalea 
that  DOE's  assumption  that  insurance 
costs  should  be  offset  against  profit  is 
fallacious  and  represents  a 
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misunderstanding  of  the  commercial 
workL  In  their  view,  in  the  commercial 
arena  hisiu'ance  premiimis  are  a  cost 
factor  Bsed  to  establish  the  price  to  be 
charged  the  castoner  and  are  not  an 
offset  against  profit 

While  DOE  agrees  that  insurance  is  a 
cost  factor  reflected  in  the  price  of  goods 
and  services,  the  ultimate  determinant 
of  the  price  charged  is  the  market  place, 
not  an  accoontanf  s  calculation  of  costs 
incurred.  The  market  may  or  may  not 
permit  full  recovery  of  every  cost 
incurred  in  a  commercial  venttu'e.  The 
extent  to  whidi  cost  recovery  is 
permitted  will  have  a  direct  bearing 
upon  a  firm's  profit  Tbe  commercial 
world  neither  guarantees  profits  nor  hill 
cost  recovery.  In  DOE  contracts, 
however,  recovery  of  most  costs  is 
assured.  To  dte  extent  they  are  not 
allowable,  costs  must  be  an  offset  to 
fees,  or  profits,  otherwise  available.  The 
increase  in  the  Basic  Fee  and  the  Award 
Fee  available  is  intended  to  provide 
compensation  for  the  additional  risks 
incurred  by  profit  making  contractors, 
including  the  cost  of  insurance,  in 
undertaidng  a  contract  which  does  not 
provide  for  allowability  of  all  costs.  The 
spreading  of  risk  dirou^  insivance  is  a 
well  tmderstood  and  accepted  business 
practice  which  is  embraced  by  DOE. 
DOE,  however,  will  not  both  pay  a 
higher  price  (or  fee)  for  a  perceived 
greater  risk  involved  in  the  providing  of 
services  by  profit  making  M&O 
contractors  and  also  reimburse  those 
contractors  for  die  cost  of  insurance 
premituas  to  protect  against  the  risk 
which  the  increased  fees  are  designed  to 
compensate.  This  would  create  an 
unacceptable  double  payment  by  the 
taxpayers. 

Comments:  Six  commenters  beUeved 
that  DOE  should  not  deviate  from  the 
FAR  on  payment  for  insurance  costs. 
These  conmenters  dalmed  diat  this 
practice  would  cause  a  lade  of 
uniformity  from  facility  to  facility 
because  the  Contracting  Officer  has  too 
much  discretion  in  determining  whether 
or  not  to  treat  particular  costs  as 
allowable. 

Contraiy  to  these  commenters' 
contentioas.  the  FAR  insurance 
provisioa  does  not  require  the 
Government  to  reimburse  a  ctmtractor's 
insurance  costs,  but  instead  leaves  it  to 
the  Contracting  Officer's  discretion.  (See 
FAR  28.301(a)(2)  which  indicates  that 
"the  Government  reserves  the  right  to 
disapprove  the  purchase  of  any 
insuraace  coverage  not  in  the 
Goveruneat's  tntatest")  llwrefore.  diis 
provision  is  at  vaiinoe  widi  the  FAR 
only  to  the  extant  tlut  H  creates  a 
presumption  against  die  allowance  of 


costs  for  certain  types  of  insurance 
coverage.  This  presumption  can  only  be 
overcome  by  a  specific  written  direction 
of  die  Contracting  Officer  requiring  such 
coverage,  while  £e  FAR  would  require 
action  to  disapprove  the  purchase. 

Comments:  One  commenter  wanted 
the  Government  to  permit  insurance 
costs  to  be  applied  against  the  liability 
ceiling. 

For  the  reasons  explained  in  reqranse 
to  the  first  set  of  comments  imder 
"Insurance,"  to  allow  the  insurance 
costs  to  be  applied  against  the  liability 
ceiling  would  defeat  DOE's  purpose. 
Ceilings  on  exposure  to  unallowable 
costs  are  designed  to  limit  potential 
losses  in  areas  where  the  risks  may  be 
difficult  if  not  impossible,  to  quantify. 
Insurance  premiums,  however,  are 
quantifiable  and  their  incurrence  is 
within  the  control  of  the  contractor,  who 
may  elect  not  to  purchase  insurance. 
Furthermore,  if  avoidable  costs  are 
insured  at  the  expense  of  the  contractor, 
it  would  seem  a|^>ropriate  that  any 
benefits  resultinig  from  the  policy  would 
accrue  to  the  benefit  of  the  contractor. 

Comments:  One  commenter  requested 
clarification  on  whether  or  not  Worker's 
Compensation  Insurance  is  an  allowable 
cost 

This  type  of  insurance  does  not 
provide  coverage  for  costs  which 
otherwise  would  be  unallowable. 
Legally  required  contributions  to 
Worker's  Compensation  plans  and  other 
similar  types  oif  required  insurance 
remain  an  allowable  cost  under  DEAR 
97a5a04-13(d)(8)(ii).  The  types  of 
insurance  whkh  are  unallowable  are 
those  which  would  insure  the  contractor 
against  liabilities  incurred  under  the 
provisions  of  the  DEAR  promulgated  in 
this  rulemaking. 

Comments:  One  commenter  felt  that 
professional  liability  insurance  should 
be  an  allowable  cost 

Because  professional  liability 
insurance  is  intended  to  protect  against 
danuges  arising  out  of  negligent  acts, 
which  may  be  avoidable  costs  under  die 
Interim  Final  Rule,  the  insurance  to 
protect  against  sudi  loss  is  abo 
unaUowaUc,  for  the  reasons  stated  in 
response  to  the  first  set  of  comments 
under  "Insurance." 

For  the  convenience  of  die  reader, 
earlier  comments  and  responses  on  the 
insurance  issue  are  repeated  below: 

Insuraac» 

The  Aocoootabiiity  HOPR  provided  that 
the  cost  of  iiuurance  which  wooU  prolact  or 
reimbune  tks  OMtcactor  against  ■■ 
uaaliowaUe  costi  is  also  an  imallowable 
cost 

Comments:  Three  commenters  wanted  to 
know  why  DOE  Is  unwilling  to  pay  the  costs 


of  insurance  for  protection  against  coats  and 
liabOitias  which  are  now  being  owde 
unallowable,  particuiariy  to  light  of  the  fact 
that  tlM  Coveranant  has  in  die  past  been 
self-insured.  These  conunenters  argued  that 
the  govenunent's  practice  of  self  insorance 
mulls  in  lower  coats  to  the  taxpayers. 

It  wookl  be  incoRsistent  for  DOE  to 
disallow  a  cost  and  then  reiatnuse  the 
contractor  for  the  coat  of  Insoriog  against  ttiat 
disalkiwed  cost  To  provide  otherwise  would 
have  the  effect  «f  neutralizing  the  very 
incenUve  for  accountability  DOE  is 
attempting  to  foster  in  its  M&O  contractors,  h 
would  greatly  mislead  the  public  to  say  that  a 
contractor  is  being  made  accomitabie  for  its 
actions  when  in  fact  the  taxpayers  are 
picking  up  the  tab  for  tiie  insurance  costs  to 
protect  the  contractor  from  the  same  risk.  In 
fact  the  additional  expense  of  insurance 
premiums  would  Hkely  be  greater  than  if  the 
government  remained  a  self-insurer  and 
continued  to  Indemnify  M&O  contractors 
against  their  avoidable  costs.  The  RPR  places 
certain  risks  on  the  contractor  when  the 
contractor  is  in  a  better  position  to  evaluate 
the  risk  and  take  the  necessary  actions  to 
avoid,  minimize  or  eliminate  those  risks.  DOE 
simply  cannot  reimburse  the  contractor  for 
the  costs  of  insurance  against  the  very  risks 
we  are  asking  the  contractor  to  assume.  DOE 
is  deteimiiwd  to  depart  from  the  policy  of 
self-iBsuranca  becauae  the  goal  ol  this 
rulemakiag  is  greater  accoimtability  on  the 
part  of  M&O  contractors,  particularly  in  the 
areas  of  environment  safety  and  bealtlt.  fai 
any  event  the  outside  limits  of  the 
contractors'  liability  is  known  and  fixed  by 
the  liability  cap.  In  the  event  the  contractor 
elects  to  insure  against  nonreimbursable 
costs,  the  premiums  for  such  insurance  are 
property  a  portioii  of  the  contractor's 
overhead,  to  be  offset  agahist  his  profits  in 
the  same  maniar  aa  moat  commercial 
manufacturers  are  required  to  da 

Comments:  Eleven  commenters  asked 
whether  increased  award  fees  will  cover 
increaaed  costs  due  to  additional  risks  placed 
on  M&O  contractors  and  whether  DOE  will 
be  paying  an  appropriate  price  for  greater 
contractor  accountability. 

DOE  appreciates  the  Increased  exposure 
potentiaily  fanposed  upon  profit  making  M&O 
contractors  by  the  Accountatrility  NOPR. 
These  greater  risks  require  that  the 
contractor  have  the  opportunity  to  earn 
enhanced  award  fees.  It  is  DOE's  belief  diat 
the  higher  fees  proposed  in  the  Award  Fee 
NOPR  provide  the  fair  profit  expectation  far 
these  contractors  ia  return  for  their  increased 
rislcs  and  insurance  costs.  DOE  has 
determined  diat  tlie  potentially  increased 
costs  to  the  Government  under  the  Award 
Fee  NOPR  are  adequately  balanced  if  the 
resulting  increase  in  contractor 
accountability  also  provides  sutratantial 
benefits  to  todety.  particularly  with  respect 
to  envtrooBMnt  safety  and  health. 

Coauuents:  Two  commenters  pointed  out 
that  under  die  Aocoontability  NOPR. 
contractors  wouid  not  be  reimbursed  for  the 
cost  «f  payment  and  perfomanoe  bonda, 
wUdi  nuy  be  nncasswy  in  order  to  obtain 
other  insurance. 
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The  Accountability  NOPR  did  not 
■pacifically  addraaa  thia  iaaua.  Under  the 
lU'R.  it  ia  propoaed  that  Contracting  OfTicert 
would  have  tlie  authority  to  reimburse  a 
contractor  or  tubcontractor  for  obtaining 
payment  or  performance  bonda  and 
insurance,  in  special  tituationa.  when 
obtained  at  the  Contracting  Officer's  specific 
written  direction  after  a  determination  that 
the  cosU  are  neceaaary  and  in  the  best 
interest  of  the  Government 

Comments:  Six  commenters  stated  that  in 
some  situations  iiuurance  may  be 
commercially  unavailable.  In  such  cases 
contractors  might  be  unwilling  to  do  business 
with  DOE  without  indemnification. 

DOE  recognizes  that  in  some  cases 
ins«irance  may  be  commercially 
unobtainable.  For  example,  certain 
environmental  statutes  place  significant 
regulatory  requirements  on  contractors. 
However,  the  contractors  are  not  being  asked 
to  incur  unlimited  exposure;  there  is  a  ceiling 
on  contractor  liability,  aa  discussed  below.  In 
effect  the  profit  making  M&O  contractor  is 
being  asked  to  incur  the  deductible  portion  of 
an  insurance  policy  while  the  government 
remains  the  self-insurer  for  the  unlimited 
remaining  portion  of  any  exposure. 

3.  Liability  Cap 

The  comments  on  the  liability  cap  in 
the  RPR  primarily  responded  to  DOFs 
answers  to  earlier  comments.  However, 
the  following  additional  comments  were 
received: 

Comments:  Generally,  commenters 
clearly  imderstood  that  the  liability 
ceiling  proposed  in  the  Rm  at  section 
97a5204-55,  "Ceiling  on  Certain 
Liabilities  for  Profitmaking  Contractors." 
would  not  apply  to  criminal  fines  and 
penalties  and  related  costs  of  litigation 
or  to  the  contractors'  risk  under  Uie 
Major  Fraud  Act  of  1988. 41  U.S.C.  256 
(Major  Fraud  Act)  or  the  dvll  and 
criminal  penalties  provisions  of  the 
Price-Anderson  Amendments  Act  of 
1988. 42  U.S.C.  2273. 2282  (Price- 
Anderson  Amendments  Act).  One 
commenter,  however,  tirged  that  if 
contractors  are  to  have  a  cap  that  is 
more  than  illusory,  that  cap  must  cover 
all  costs  incurred  under  the  Price- 
Anderson  Amendments  Act  of  1988.  the 
Major  Fraud  Act  and  other  statutory 
exclusions,  as  well  as  the  additional 
costs  contractors  are  being  asked  to 
assume  under  any  new  rule  which  is 
finally  promulgated  That  commenter 
proposed  that  those  costs  which  are 
made  unallowable  by  statute  should  be 
included  first  for  ptirposes  of 
accumulating  unallowable  costs. 
Thereafter,  the  costs  made  unallowable 
by  these  and  other  DOE  regulations 
should  be  added  in  calculating  whether 
the  cap  has  been  met.  Alternatively,  in 
the  view  of  that  commenter,  any 
increase  in  fee  should  also  contain  an 
incrementally  adjusted  upward  amount 


to  account  for  costs  which  are  not 
within  the  cap. 

Statutorily  mandated  non- 
reimbursable costs  cannot  be  limited  by 
an  administratively  established  ceiling. 
To  permit  any  costs  which  are  otherwise 
unallowable  to  be  included  in  the 
calculation  of  a  liability  ceiling,  the 
purpose  of  which  was  to  limit  exposure 
resulting  £rom  this  rule,  would  subvert 
that  policy.  Only  those  unallowable 
Avoidable  Costs  created  by  this  Interim 
Final  Rule  will  be  included  in  and 
subject  to  the  liability  cap.  All  other 
unallowable  costs,  whether  mandated 
by  statute,  such  as  the  Major  Fraud  Act 
of  1988  or  the  Price-Anderson 
Amendments  Act  of  1988,  or  regulations 
not  resulting  from  this  Interim  Final 
Rule,  will  not  be  included  in  determining 
when  the  liability  ceiling  has  been 
reached. 

DOE,  moreover,  disagrees  with  the 
comment  that  the  liability  ceiling  is 
illusory  if  it  does  not  cover  all  costs 
inciured  under  the  Price-Anderson 
Amendments  Act  of  1988,  the  Major 
Fraud  Act  of  1988  and  other  statutory 
exclusions.  The  Interim  Final  Rule 
creates  a  new  class  of  unallowable 
costs,  which  are  defined  as  Avoidable 
Costs.  By  its  provisions  the  Interim  Final 
Rule  compensates  the  M&O  contractor 
for  the  risk  of  incurring  these  new  costs. 
The  liability  ceiling  was  a  major 
consideration  in  determining  the  fee 
structure.  It  would  be  inconsistent  for 
DOE  to  now  change  its  balance  of  risk 
and  reward  by  encompassing  the  entire 
universe  of  Federal,  state  and  local 
statutory  and  regulatory  exposure  faced 
by  an  M&O  contractor  within  a  ceiling 
designed  to  define  the  limits  of  risk 
being  assumed  by  that  contractor. 

Comments:  One  commenter 
complained  that  the  RPR  was  unclear 
regarding  which  unallowable  costs  will 
be  subject  to  the  ceiling.  The  commenter 
was  particularly  concerned  that 
litigation  and  claims  costs  be  subject  to 
the  cap. 

Section  970.5204-55  identifies  those 
costs  which  are  subject  to  the  ceiling, 
including  the  costs  of  defending  third 
party  claims.  To  avoid  any  possible 
confiision.  however,  section  970.5204-31. 
"Litigation  and  Claims,"  has  been  added 
to  the  list  of  unallowable  Avoidable 
Cost  provisions  to  which  the  ceiling 
applies. 

Comments:  Nine  commenters 
suggested  that  a  liability  cap  should  be 
applied  to  subcontractor  costs.  They 
proposed  that  the  cap  should  be  the 
subcontractor's  fee. 

DOE  agrees  with  these  commenters 
and.  accordingly,  has  added  a  paragraph 
to  section  907.5204-55  which  establishes 
a  ceiling  on  subcontractor  liability.  The 


rationale  for  this  decision  is  set  forth 
below  in  the  "Subcontractors"  section  of 
the  preamble. 

For  the  convenience  of  the  reader, 
earlier  comments  and  DOE  responses 
are  repeated  below: 

Liability  Cap 

The  Accountability  NOPR  placed  a  ceiling 
on  the  liability  of  M&O  contractors  for 
unallowable  avoidable  costs  incurred  equal 
to  the  maximum  potentially  available  award 
fee  for  the  applicable  six  month  evaluation 
period.  The  contractor  was  required  to 
provide  a  guarantee  that  it  could  satisfy  any 
ciurent  liability  or  potential  future  liability 
discovered  after  the  award  fee  period  or  after 
the  contract  terminated  or  expired. 

Comments:  Five  commenters  argued  that 
the  Lability  cap  should  be  lower,  and 
suggested  a  cap  consisting  of  the  award  fee 
actually  earned  in  the  applicable  period.  On 
the  other  hand,  two  commenters  argued  that 
liability  should  be  without  limit  especially  in 
the  case  of  criminal  fines  or  penalties. 

Under  the  RPR,  there  is  no  limitation  on  the 
amount  of  criminal  fines  and  penalties  which 
may  t>e  disallowed.  As  for  other  unallowable 
costs  and  expenses  resulting  firom  the 
application  of  this  RPR.  the  liability  cap  haa 
been  set  in  the  RPR  at  the  amount  of  the 
actual  award  fee  earned  plus  the  actual  basic 
fee  earned  during  the  six-month  award  fee 
period  in  question.  DOE  has  determined  that 
a  limitation  on  disallowance  of  the  entire 
award  fee  available  is  no  longer  appropriate 
since  the  restructuring  of  fees  under  the 
Award  Pee  NOPR.  The  RPR.  therefore,  limits 
the  contractor's  risk  to  the  fee  or  profit 
earned.  The  costs  impoaed  or  incurred  under 
the  Price-Anderson  Amendments  Act  and  the 
Major  Fraud  Act  of  1968,  section  8, 41  U.S.C. 
256  (Major  Fraud  Act],  will  not  be  limited 
except  as  provided  in  regulations 
implementing  those  provisions. 

Comments:  Four  commenters  wanted  to 
know  what  type  of  financial  guarantee,  would 
have  to  be  provided  by  the  M&O  contractors, 
and  in  what  amount 

DOE  has  left  the  amount  and  nature  of  the 
financial  guarantee  to  the  discretion  of  the 
Contracting  Officer  after  consulution  with 
the  contractor.  In  addition,  under  this 
proposed  rule  the  contractor  will  have  the 
option  of  authorizing  DOE  to  retain  a 
percentage  of  its  fee  to  satisfy  the  financial 
responsibility  requirements.  M&O  contractors 
operate  under  a  wide  variety  of  conditions 
with  regard  to  risk.  The  contractors  often 
have  widely  disparate  financial  structures. 
Some  contractors  are  new,  while  many  have 
operated  their  respective  facilities  for  long 
periods  of  time.  Thia  may  affect  their 
perception  of  the  risk  being  undertaken.  The 
appropriateness  of  a  financial  guarantee  is  a 
business  decision  to  be  made  on  a  case-by- 
case  basis.  For  example,  a  contractor  may 
decide  a  retainage  of  a  percentage  of  the  fee 
is  appropriate  (or  invoicing  for  Ims  than  the 
full  fee  earned).  In  addition,  other  types  of 
arrangements  a  contractor  may  wiah  to 
conaider  include  (i)  Letters  of  credit  (U) 
corporate  guarantees  fron  financially 
responsible  parent  corporations,  (iii) 
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performance  bonda,  or  (iv)  other  similar 
financial  arrangements.  The  financial 
responsibility  obligation  will  remain  for  up  to 
one  year  after  the  expiration  or  termination 
of  a  contract. 

Comments:  Three  commenters  argued  that 
because  the  liability  cap  is  tied  to  the  award 
fee.  the  contractors  will  be  driven  to 
negotiate  for  larger  basic  fees  relative  to  the 
award  fees,  reducing  the  incentive  effect  of 
the  award  fee. 

Under  today's  RPR,  as  indicated  above,  it 
is  proposed  that  the  contractor's  risk  be 
limited  to  the  award  fee  and  basic  fee 
actually  earned.  Therefore,  the  incentive  for 
seeking  a  reduced  award  fee  in  exchange  for 
a  larger  basic  fee  is  eliminated.  The  Award 
Fee  NOPR.  in  any  event  did  not  allow  the 
contractor  the  fiexibility  to  negotiate  award 
fee-basic  fee  percentages.  Today's  RPR 
retains  that  concept 

Comments:  Eleven  commenters  raised 
questions  as  to  exactly  how  the  liability  cap 
for  a  particular  period  will  correspond  to 
costs  or  liabilities  due  to  events  that  are  not 
discrete  and  severable,  and  the  length  of  time 
that  such  liability  will  continue  into  the 
future. 

The  Accountability  NOPR  anticipated  this 
issue  and  provided  as  follows: 

In  the  case  of  continuing  activities  of  the 
contractor  which  occur  over  a  number  of 
evaluation  periods  and  result  in  costs  or 
liabilities  described  above,  the  potential 
financial  risk  of  the  contractor  shall  be 
limited  to  the  amount  of  the  award  fee  which 
was  available  in  the  single  evaluation  period 
when  the  incident  or  event  giving  rise  to  the 
contractor's  disallowed  costs  or  expense  took 
place.  If  it  is  not  possible  to  relate  or 
reasonably  allocate  particular  activities  to 
individual  evaluation  periods,  the  financial 
risk  of  the  contractor  shall  be  limited  to  the 
amount  of  the  award  fee  which  was  available 
in  the  evaluation  period  when  the  amount  of 
nonreimbursable  costs  or  liabilities  were 
finally  determined.  If  such  determination  is 
made  following  the  expiration  of  a  contract, 
or  the  contractor  is  otherwise  replaced,  the 
available  award  fee  for  the  last  evaluation 
period  that  the  contract  was  in  effect  shall  be 
utilized,  after  deducting  such  disallowed 
costs  as  were  previously  charged  to  that 
period. 

Today's  RPR  retains  and  refines  this 
concept  but  references  to  "available"  award 
fee  will  he  changed  to  "actual"  fee  earned. 

DOE  has  determined  that  a  period  of  up  to 
one  year  after  contract  expiration  or 
termination  is  an  appropriate  period  of  time 
for  the  contractor  to  continue  its  financial 
responsibility  obligation  to  assure  payment  to 
DOE  of  avoidable  costs,  such  as  damage  to 
government  property.  However,  the  authority 
of  DOE  to  refuse  to  reimburse  a  contractor 
for  otherwise  disallowed  costs,  such  as  fines 
and  penalties  or  third  party  liability,  shall 
continue  indefinitely. 

Comments:  Two  commenters  argued  that 
since  the  extent  of  a  contractor's  liability  is 
going  to  be  tied  to  the  available  award  fee. 
the  award  fee  determination  should  be 
subject  to  the  disputes  clause. 

Under  today's  RPR.  the  limitation  of 
liability  has  been  tied  to  the  amount  of  fee 
actually  earned  for  an  award  fee  period. 


thereby  significantly  reducing  the  risk  to  the 
contractor.  It  is  important  to  distinguish 
between  the  mechanism  used  to  determine 
the  limitation  of  liability  (which  happens  to 
be  the  amount  of  fee  actually  earned)  from 
the  disallowance  of  certain  avoidable  costs 
and  the  obligation  to  pay  such  costs.  The 
latter  cost  disallowance  is  clearly  subject  to 
the  Contract  Disputes  Act  of  1978,  Pub.  L  No. 
95-563,  41  U.S.C.  801,  et  seq.  (Contract 
Disputes  Act).  The  award  fee  determination, 
on  the  other  hand,  is  governed  by  a  different 
set  of  rules,  including  the  Department's 
discretioa  and  is  made  independent  of  any 
cost  determinations  which  are  subject  to  the 
disputes  clause. 

Comments:  Eight  commenters  noted  that 
since  costs  and  liabilities  naturally  flow 
down  from  M&O  contractors  to  their 
subcontractors.  DOE  should  establish  a  rule 
with  respect  to  a  liability  cap  for 
subcontractors  who  will  not  otherwise  be 
able  to  continue  to  do  business  with  DOE 
M&O  contractors. 

Disallowed  costs  caused  or  incurred  by 
profit  making  subcontractors  are  within  the 
M&O  contractor's  limitation  of  hability. 
Subcontractors  are  bee  to  negotiate  their 
contractual  relationship  tvith  prime 
contractors  in  order  to  delineate  the  party 
who  l>ear8  the  ultimate  financial  exposure  for 
disallowed  costs.  If  fewer  subcontractors  are 
willing  to  enter  into  arrangements  with 
primes,  primes  will  have  to  offer  more 
favorable  conditions.  In  any  case,  the  fee 
received  by  subcontractors  from  the  prime  is 
an  allowable  cost  under  the  prime  contract. 
The  relationship  between  a  prime  and  its 
subcontractors  (whether  cost-plus  or  fixed- 
price)  should  not  be  controlled  by  DOE. 
except  to  the  extent  that  Small  and  Small 
Disadvantaged  Businesses  are  excluded  from 
the  cost  disallowance  provisions. 

4.  Litigation  Costs  and  Control 

The  comments  on  litigation  costs  and 
control  of  litigation  in  the  RPR  primarily 
responded  to  DOE's  answers  to  earlier 
comments.  However,  the  following 
additional  comments  were  received: 

Comments:  Several  commenters 
requested  that  DOE  further  define  what 
it  meant  by  "costs  of  litigation."  That 
phrase  is  used  when  referring  to  the 
costs  for  which  the  Government  may 
assimie  responsibility  should  the 
Contracting  Officer  choose  to  direct  or 
approve  the  litigation. 

In  response  to  this  concern  DOE  has 
added  a  definition  of  "costs  of 
litigation"  to  be  included  at  9  97G.5204- 
31(c).  The  new  language  is  very  similar 
to  language  currently  used  in  part  31  of 
the  Federal  Acquisition  Regulation 
implementing  the  Major  Fraud  Act. 

Comment:  One  commenter  felt  that 
further  discussion  was  needed  on  what 
the  RPR  meant  by  "control." 

The  word  "control"  does  not  appear 
in  the  proposed  regulations  on 
"Litigation  and  Qaims."  However,  the 
concept  of  DOE  assuming  or  retaining 
control  of  litigation  is  referred  to  in  the 


preamble  of  the  RPR.  The  text  of  the 
proposed  regulation  refers  to  the 
Contracting  Officer  directing  or 
approving  the  litigation.  For  purposes  of 
clarification,  it  is  contemplated  here  that 
the  Contracting  Officer's  direction  of  the 
litigation  may  not  involve  control  of  the 
day-to-day  minutiae  of  the  litigation 
process,  which  generally  would  be 
inconsistent  with  the  general  scope  of 
work  contained  in  most  M&O  contracts, 
but  could  consist  of  overall  policy 
guidance  in  the  defense  of  litigation. 
However,  this  does  not  mean  that  the 
Contracting  Officer  would  be  precluded 
from  exercising  control  over  any  or  all 
aspects  of  the  litigation  should  such 
involvement  appear  to  be  in  the  best 
interest  of  the  Government  As  is  usual 
with  M&O  contracts,  the  Contracting 
Officer  must  exercise  his  or  her 
judgment  as  to  the  level  of  involvement 
necessary  in  the  administration  of  an 
activity  under  a  contract.  Because  the 
phrase  "not  choose  to  direct,"  in  the 
RPR's  Litigation  and  Claims  provision, 
DEAR  970.5204-31.  is  confused  with  the 
word  "control,"  DOE  has  revised  that 
phrase  in  subsection  (b)(3)  to  clarify  that 
it  encompasses  both  approval  and 
direction  of  the  defense.  It  does  not 
mean  to  suggest  that  the  government 
will  decline  responsibility  for  costs  of 
litigation  in  all  situations  in  which  DOE 
simply  does  not  have  the  resources  or 
desire  to  direct  every  specific  aspect  of 
the  litigation. 

It  is  expected  that  Contracting 
Officers  will  give  wide  discretion  to 
M&O  contractors  to  "manage"  litigation 
which  arises  in  the  coiu^e  of  normal 
business  operations  within  the  scope  of 
the  contract.  It  would  be  inconsistent 
with  the  overall  philosophy  of  M&O 
contracts  for  the  Contracting  Officer  to 
either  micro-manage  contracting 
litigation  arising  under  the  contract  or 
refuse  to  initiate  litigation  which,  in  the 
normal  course  of  business,  would  be  in 
the  best  interest  of  the  Government  to 
undertake.  It  is  not  possible  to 
contemplate  every  factual  circumstance 
which  might  arise  under  all  DOE  M&O 
contracts.  It  is  sufficient  to  note  that 
some  discretion  must  be  left  to  the 
Contracting  Officers  to  administer  their 
contracts. 

Comments:  Another  commenter  noted 
that  the  rule  might  tend  to  prompt  eariy 
settlements  to  limit  costs  when  it  might 
be  in  the  best  interest  of  the 
Government  to  continue  the  litigation. 

Contractors  might  in  some  instances 
determine  it  is  in  their  best  interests  to 
settle  cases  in  order  to  limit  costs  which 
might  not  be  reimbursed  by  the 
Government.  However,  a  contractor 
who  settles  litigation  without  the  prior 
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approval  of  tba  CoBtracting  Officer  will 
jeopardiM  hit  ability  to  reoevw  thooe 
settlemaot  coaU.  If  the  Contractim 
Officer  ajiprevBt  the  MtdeaMat.  the 
regulatkHW  provide  that  the  contractor 
■haU  alee  reach  i^eeoeot  with  the 
Cootractiag  officer  a«  to  the  ^ipropiiate 
share  of  costs  to  be  borne  by  each  party. 
In  every  inatance  there  ere  economic 
benefiu  to  be  waighed  by  the 
contractors  as  well  as  by  the 
GovemmeBt  The  Contracting  Officer  ia 
not  coapcUed  by  the  rale  to  aocept  the 
contractors  deteraiination  regarding 
conduct  of  litigation,  iodudi^  the 
afipK^riateness  of  any  settlements.  All 
litigation  must  be  reported  to  the 
Coatractiag  Officer.  It  i»  the 
responsibility  of  the  Contracting  Officer 
and  the  DOE  legal  adviser  assisting  the 
Contracting  Officer  to  detennine  the 
appropriate  course  of  action  for  the 
Covemmeat 

ComaienL  Eight  commentera  were 
concerned  that  the  lai^uage  of  the  rule 
"oCTeta  a  wida-open  exemptioB  to  the 
Umitatiim  on  relBibureement  A 
Contractiag  Officer  can  make  the 
Govenuaent  liable  fbr  almoat  any  claims 
or  daaaages.  (egardless  of  the 
contractor's  culpability,  and  regardless 
of  whether  such  anounts  would 
otherwise  be  reimbursable,  simply  by 
eiectiog  to  aseuoM  the  direction  of  the 
defease  of  e  case." 

It  would  creete  an  irreconcilable 
conflict  of  interest  for  the  Govenuneat 
to  assuBie  ddiense  <rf  a  lawsuit  broa^t 
agamst  its  contractor  and  then,  when 
faced  with  an  unfortunate  result,  to  deny 
responsibility  to  reimburse  its 
contractor.  A  Contracting  Officer  rauat 
be  able  to  consider  all  aspects  of  a  case 
when  deciding  whether  to  assume  the 
direction  of  the  litigation.  The  discretion 
of  the  Contractiag  Officer  in  this  area  is 
considered  important  to  the  interests  of 
the  Covenunent  Presumably,  this 
discretion  will  be  exercised  only  when 
direction  of  the  defense  is  considered  to 
be  in  the  Goverruaont's  interest  and 
after  oonsultatioa  with  appropriate  DOE 
legal  ooonseL  Although  thk  comment 
raises  ooocems  that  this  discretion  may 
be  exercised  too  frequently  ia  favor  of 
the  contractor,  naay  other  commentne. 
as  noted  previously,  are  concerned  that 
it  will  be  exercised  too  spariogly.  As  in 
all  Govenunent  oootracta,  the  law 
places  the  respoasibility  on  the 
Contracting  Officer  to  make  deciaiooa 
for  all  kinda  of  legally  bindiag  actiona. 
and  provides  such  official  wide 
discretion.  His  Interim  Final  Rule 
comports  with  that  concept 

CommBiiL  Eight  comneotars  iadicatad 
that  they  were  coacaraad  about  the 
proapact  of  DOB  electii^  la  take  over  a 


oontrador's  defaoae  in  any  action, 
indadiag  ooa  brought  by  mother  agency 
of jw  Federal  GovenoBent 

iXjB  agrees  that  one  goveruinental 
agency  should  not  Htigate  against 
another  under  the  Unitary  Executive 
theory.  We  note  fur&er  that  because  the 
conduct  of  ytigation  in  wUch  the 
Government  is  interestad  is  reswed  to 
the  Department  of  {aatioe  (28  U.S.C  SM], 
the  situation  posited  by  the  comment 
should  not  arise.  FfaiaOy,  DEAR 
subsection  970.5204-31(b)  specifically 
provides  that  DOE  may  not  be  assigned 
or  subrogated  to  the  rights  or  claims  of  a 
contractor  where  such  rights  or  claims 
are  against  the  Government 

For  the  convenieiK:a  of  the  reader, 
earlier  comments  and  DC^s  responses 
are  repeated  below: 

Litigation  Coats  andContrx)! 

Ia  the  AcGoantaWity  NOPR  DOB  did  not 
pioride  draft  langaage  coaceming  litigetioB 
coats  and  onlnl  of  btigation.  DOB.  however, 
did  aoBcit  nrwwHi  from  the  put>lic  oe  the 
itnicof  liHgatiow  eonliol  and  oasts.  DOB 
•padficalty  asked  whethar  a  oontractor's 
nhmak  to  alkm  VXX  to  oootrol  specific 
UtigMioB  shoakl  lasalt  in  a  waivar  of  claims 
for  raimbwaeiMnt,  sv«a  tn  those  oases  where 
the  ceiUag  on  diaalkiwanae  has  not  beaa 
reached. 

Commmts:  Ten  anmentan  felt  that  tn 
thoee  aitualiaiia  in  which  DOB  retaina  oootrol 
of  the  hiitatko.  DOB  should  aaaimia  fioandal 
Uabillty. 

The  DepartDMOt  is  in  egreeMBad  with  the 
commeBtezs  oa  this  Jmao  if  DOB  aasumee 
coBtral  of  litif  ation.  it  is  appropriate  that  the 
agency  should  alao  aesame  bafaiHty  for 
litigation  costs  and  potential  damages 
notwithstanAng  the  oeflhig  or  potential 
deductible.  This  new  approach  is  r^ected  in 
today's  RPR.  It  would  be  inaniropriata  for 
DOB  to  control  a  contractor's  litigation, 
including  its  strategy,  its  expert  witneises,  its 
defenses  and  even  iti  selection  of  private 
connaei  and  then  disaUow  the  costs. 
Conse^oendy,  ooat*.  including  fudgment  or 
aetdement  amounts,  incorrad  in  case*  where 
DOB  controls  or  directs  the  Utigation  will  be 
reimbursable  ia  their  eatirety  and  not  snbiect 
to  the  deductible  based  upon  the  amnnnt  of 
fee  earned.  If  Utigation  ia  aetUad  with  DOB 
approval  the  apportionment  of  costs  and  the 
aetdement  amount  will  be  a  matter  of 
negotiation  between  the  contractor  and  the 
Contracting  OfBcer.  This  aspect  of  the  RFR  is 
subject  of  couree,  to  the  pnAibitions 
coateined  in  the  nee  reisaburseaient  costs 
provWoBS  of  the  Mi^  Ptaad  Act 

Connmitf  Three  caemenlars  wanted  to 
know  who  would  bear  the  eiqMnae  of 
Utigatlan  while  aegligeaoe  nmaiaa  to  be 
deteiminad. 

Uader  the  Accountability  NOPR.  the 
contractor  would  have  to  pay  for  all  coata 
aaaodated  with  the  htlgadon  and  seek  to 
reooop  those  costs  from  (be  Government 
afterward.  11w  RFR  letalna  Stis  syatem  of 
reimbunsHMat  wfaeae  the  OoBtraottag  Ofllcer 
initiaay  detndnes  diat  ttase  an  avoidahla 
.Ihet 


howevai;  may  laqaeat  that  DOE  approve  a 
setUemsirt  as  aay  thna  daring  the  Utigatiaa 
■  Dt3B  approvaa  <M  aattlaBHot  tfw 
'  and  DOC  wtU  agree  OB  (he 
appropriate  allocation  of  financial 
raapansHiiMty. 

CoauMnlf.-  Five  cosMnenlers  argued  dnt 
contractors  should  aot  be  deemed  to  have 
weivea  Hwv  li^Ms  to  fefmoufeenwnt  of 
litigatioa  coats  when  Aey  retain  oootrol  of 
the  litigation. 

Under  todays  lOTt  it  is  proposed  that  a 
contractor  s  retention  of  control  of  litigation 
does  not  autoraaticaRy  result  fai  loss  of  rights 
to  reifflbursemeut  of  litigation  costs  or , 
judgment  araonnts  wfaidi  are  below  the 
liabffity  cap.  Poasibie  loss  of  righU  to 
reimbursement  of  Utigatian  costs  and 
Judgments  based  upon  findings  of  (he 
contractoi's  negligence  or  vrrongdoing  will  be 
determined  by  the  Contracting  Officer,  with 
assistance  from  DOE'S  legal  stall 
independent  of  any  administrative  or  Judicial 
flndlng  of  negligence  or  other  wrongdoing. 
Under  today's  RFR.  the  contractor  is  eligibla. 
but  not  assured,  of  raimbursement  for  the 
costs  of  litigation  when  the  outcome  of  the 
litigatian  is  favorable.  Reimbursement 
however,  is  still  subject  to  the 
nonreimbursement  provisions  of  the  Major 
Fraud  Act 

Comments:  Three  commeoters  askad 
questions  relating  to  the  ^atMiHig  of  litigation 
costs  involving  subcontractors  under  the  new 
rules. 

Under  today's  RHl  the  oost  of  litigatioa 
incurred  by  subcontractors  will  be 
reiaibursad  to  the  sane  extent  that  prime 
contractors  would  be  reimbursad. 

ComaMJiia.'  Three  commantars  argued  that 
new  contractors  should  not  bo  liable  for  costs 
of  litigatian  dee  to  legal  actiooa  lasuhing 
from  pre-existing  sits  conditions  when  the 
contractor  inherited  problems  that  resulted  in 
the  litigation 

DOE  egress,  subject  to  a  Taasoaable 
tranaitioa  period.  Under  today's  RFR.  if.dia 
cootractor  is  aot  in  any  way  reeponsible  for 
the  environmental  damags  that  is  the  basia 
for  the  legal  action,  the  ooDtractor  will  either 
not  be  named  a  party  to  the  actioa  or  not  be 
held  liable.  In  the  latter  case,  the  contractor 
would  be  able  to  recoup  the  costs  of  litigation 
from  DOB.  In  those  cases  in  whidi  s  statute 
knpoees  strict  UabiUty.  the  lew  has  been 
designed  to  piece  legal  responsibility  on  any 
party  that  had  aa  opportanty  to  avoid  the 
damage  or  loss,  so  fauk  is  not  an  issue  in 
such  cases  and  under  the  RFR  the 
Contraotiag  Officer  wiU  detaniiBe  whedier 
reimbawemsnt  by  DOB  is  appropriate. 
Finally.  Aa  RFR  tachides  a  phas»te  time 
period  bafofe  fall  oontnetor  raspottsibihty  tnr 
the  new  site  (aot  to  exceed  one  year). 

S.  Govenuaent  Property 

DOE  has  determined  diet  the 
orlgfaiaHy  proposed  dianges  contained 
in  die  RPR  to  the  Government  property 
provisions  of  the  DEAR,  and  retained  in 
this  Interim  Final  Rule,  require  a 
modificadasi  of  DEAR  aactioa  870520*- 
32.  "Raqnisad  bands  and  inaurenoe- 
exdushre  of  Coveruiaant  properly  (ooat- 
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type  contracts)."  in  its  application  to 
profit  making  M&O  contractora.  DEAR 
970.5204-32  is  modified  by  the  final  rule 
to  allow  profit  making  M&O  contractors 
to  purchase  insurance,  on  a 
nonreimbursement  basis,  to  protect  the 
contractor  from  loss  or  destruction  ot  or 
damages  to,  government  property,  to  the 
extent  the  contractor  may  incur 
unallowable  or  non-reimbursable  costs. 
The  current  DEAR  provision  remains 
unchanged  for  nonprofit  M&O 
contractors. 

With  one  exception,  the  comments  on 
the  Government  property  provisions  in 
the  RPR  were  substantially  the  same  as 
the  comments  received  in  response  to 
the  Accountability  NOPR. 

CommenL  One  comraenter  indicated 
that  the  provisions  of  the  RPR  were  not 
stringent  enough  in  addressing  property 
damage  since  non-reimbursement 
required  a  finding  that  costs  resulted 
frt)m  circtmistances  dearly  within  the 
contractor's  sole  and  exclusive  control 

DOE  designed  the  Government 
property  provision  to  encourage 
contractors  to  achieve  higher  standards 
to  efficiency.  This  required  a  balance 
betweep  the  old  rule  in  which  the 
Government  absorbed  all  losses  for 
damage  or  theft  of  Government  property 
and  a  rule  which  would  hold  the 
contractor  more  responsible  for  its  own 
acts  or  omissions.  DOE  does  not  agree 
with  the  concept  that  nothing  is  within 
the  contractor's  exclusive  control  "since 
DOE  ultimately  governs  all  of  their 
activities."  However,  appropriations  and 
necessary  authorizations  may  be 
required  from  DOE.  To  the  extent  these 
have  been  requested  by  the  contractor 
but  are  not  forthcoming.  DOE  does  not 
believe  it  woidd  be  appropriate  to  place 
responsibility  upon  the  contractor.  DOE 
believes  that  the  new  property  provision 
will  effectivdy  and  effidently  improve 
contractor  performance  by  balancing 
these  two  compelling  issues. 
-  For  the  convenience  of  the  reader,  the 
earlier  comments  to  the  Accountability 
NOPR  and  DOE's  responses  in  the  RPR 
are  repeated  below. 

Government  Property 

The  Accotmtability  NOPR  provided  that 
direct  costs  and  expenses  resulting  from 
damage  to  Government  property  aa  a  direct 
result  of  contractor  or  subcontractor  ordinary 
negligence  should  not  be  reimbursed. 

Comments:  Ten  commenters  objected  to 
the  proposal  because  it  deviates  from 
standard  government  practice. 

DCK  recognizes  that  standard  govenunent 
contracts  generally  do  not  make  contractors 
liable  for  damage  to  government  property. 
However,  DOB  MftO  cortracting  has 
historically  been  a  miqua  area  of  govenunent 
contractiag.  one  with  e  ^aerate  set  of  rules 
and  regulations  compared  to  those  applied  in 


more  traditional  government  contracts.  If  the 
agency  is  to  achieve  its  goal  of  Inducing  its 
contractors  to  greater  excellence  in 
performance,  it  will  be  necessary  to  shift 
certain  risks  to  the  contractor  that  have 
traditionally  been  borne  by  the  Government 
Consequently  it  will  be  necessary  to  be 
diSerent  from  the  FAR  to  the  extent  that 
those  regulations  do  not  contemplate  such  a 
shift  in  responsibility. 

Comments:  Five  commenters  argued  that 
damage  to,  and  loss  of  property  are  ordinary 
costs  of  doing  business  in  the  everyday 
worid.  These  commenters  felt  that  such  costs 
are  likely  to  be  less  in  the  long  run  than  the 
costs  necessary  to  implement  measures 
designed  to  avoid  them. 

DOE  firmly  disagrees  with  these  coiitments. 
The  fact  ia  that  while  such  dainages  and 
losses  may  be  deemed  the  cost  of  doing 
business,  they  are  borne  by  the  party 
responsible  in  the  ordinary  business  world.  A 
commercial  manufacturer  would  expect  to 
add  such  expenses  to  its  overhead,  whidi  in 
turn  would  tend  to  reduce  its  profits.  In 
conducting  DOE's  business  in  a  manner  more 
like  tiiat  of  dae  private  sector.  DOE 
anticipates  achieving  results  that 
demonstrate  higher  standards  of  efficiency 
and  better  performance.  By  shifting  these 
losses  to  the  contractor,  DOE  also  expects  a 
benefit  in  the  form  of  protection  against  even 
greater  losses  over  the  long  term.  DOE  does 
not  anticipate  approving  impractical 
measures  proposed  to  assure  that 
government  property  is  not  damaged  or  lost. 

Comments:  Five  commentera  maintained 
that  M&O  coDtractore  cannot  adequately 
protect  against  loeses  to  government  property 
because  diey  do  not  control  use, 
maintenance,  repair  and  replacement  of  the 
property. 

In  fact  DOE  contemplates  holding 
contractors  responsible  only  for  losses  to 
govenunent  property  due  to  negligence  or 
theft  in  those  instances  where  such  acts,  and 
the  property,  are  totally  under  contractor 
control.  Losses  and  expenses  resulting  from 
ordinary  wrear  and  tear  would  continue  to  be 
reimbursable  or  not  charged  to  the 
contractor'a  account 

Comments:  Four  commentera  asked  for 
clarification  on  how  the  property  in  question 
would  be  valued.  They  pointed  out  that  in 
many  instances,  the  conditions  and  value  of 
the  property  over  which  they  assume  control 
are  not  known. 

Although  the  final  decision  will  be  left  to 
the  Contracting  Officer's  discretion  in 
determining  the  amount  of  damage  of 
government  property,  DOE  believes  that  the 
depreciated  value  (or  book  value,  as 
appropriate),  as  opposed  to  replacement  cost, 
should  be  determinative.  The  general 
objective  will  be  to  place  the  damaged 
property  in  the  same  working  condition  that 
existed  prior  to  the  damage  being  incurred. 
but  not  to  place  it  in  a  new  or  improved 
condition. 

6.  Subcontractors  and  Environmental 
Restoration  Contractors 

Subcontractors 

In  die  Interim  Final  Rule.  DOE 
modifies  the  limitations  on  the 


responsibility  of  M&O  contractors  for 
Avoidable  Costs  resulting  from  the  lault 
of  their  subcontractors.  Under  this 
Interim  Final  Rule  M&O  contractors  are 
responsible  for  Avoidable  Costs 
incurred  by  their  subcontractors  only  if 
the  M&O  contractor  was  responsible,  in 
whole  or  in  part  for  the  actions  or 
inactions  of  the  subcontractor  which 
resulted  in  the  Avoidable  Costs.  The 
small  business  and  small  disadvantaged 
business  concern  who  is  a  subcontractor 
was  exempted  from  the  RPR's 
Avoidable  Cost  and  insurance 
provisions.  That  exemption  is  relai  led 
in  the  Interim  Final  Rule. 

Comments:  Elev«i  commenters 
argued  that  the  allocation  of  risk 
between  prime  contractors  and 
subcontractors  needed  further 
darification  siiu:e  otherwise  a 
subomtractor  could  be  required  to 
indemnify  the  M&O  contractor  for 
Avoidable  Costs  bmited  by  the  liabihty 
cap  of  die  M&O  contractor,  without 
regard  to  the  relative  contract  size  of  the 
subcontractor. 

DOE  agrees  with  these  conunenters. 
Both  M&O  contractors  and 
subcontractors  felt  that  DOE  should 
provide  some  additional  protection  to 
subcontractors  and  take  a  role  in 
defining  the  relative  risks  to  be  borne 
between  subcontractors  and  M&O 
contractore.  As  a  residt  of  the  extensive 
comments  on  this  issue,  DOE  has  made 
changes  to  DEAR  section  g7a5204-55 
and  has  provided  a  liability  cap  for 
subcontractors  equal  to  the 
subcontractor's  profit  during  the  M&O 
contractor's  relevant  six-month 
evaluation  period.  In  addition,  DOE  will 
reimburse  the  M&O  contractor  for 
Avoidable  Costs  incurred  by  the 
subcontractor  which  exceed  the 
subcontractor's  liability  cap,  unless  the 
M&O  contractor  contributed,  in  whole  or 
in  part  to  the  inctirrence  of  the 
Avoidable  Cost  by  the  subcontractor.  If 
the  M&O  contractor  contributed,  in 
whole  or  in  part,  to  the  incurrence  of 
Avoidable  Costs  by  its  subcontractor, 
the  M&O  contractor  remains  responsible 
to  DOE  for  the  Avoidable  Costs 
incurred,  up  to  its  own  liability  cap,  but 
is  limited  in  seeking  reimbursement  by 
the  levd  of  its  subcontractor's  liability 
cap. 

To  insure  that  the  subcontractor  is 
only  obligated  to  pay  Avoidable  Costs 
up  to  the  level  of  its  profit  when  a 
subcontractor's  Avoidable  Costs  in 
amounts  above  its  liability  cap  are 
reimbursed  by  DOE  to  the  M&O 
contractor,  the  subcontractor  shall 
receive  a  parallel  reimbursement  from 
the  M&O  contractor  or,  die  M&O 
contractor  shall  be  required  to  pay  such 
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costs  directly,  as  the  situation  may 
require. 

Comments:  Nine  commentere  stated 
that  subcontractors  should  be  provided 
a  liability  cap  that  should  be  set  at  the 
fee  the  subcontractor  earns. 

DOE  agrees  with  these  comments. 
Commenters  a-f^ued  that  subcontractors 
cannot  continue  to  participate  in  DOE 
contracting  without  a  reasonable 
liabiUty  cap.  In  the  RPR.  DOE  had 
limited  exposure  for  each  award  fee 
period  to  the  total  fees  earned  by  the 
M&O  contractor  without  providing  any 
limitation  for  liability,  other  than  that 
overall  ceiling,  for  any  individual 
subcontractor.  Since  the  M&O 
contractor  is  made  responsible  for 
Avoidable  Costs  which  are  the  fault  of 
its  subcontractors,  it  would  be 
reasonable  to  assume  that  M&O 
contracts  would  seek  indemnity  from 
their  subcontractors  for  Avoidable 
Costs.  If  the  limitation  on  this 
indemnification  is  the  total  Uability  cap 
of  the  M&O  contractor,  which  bears  no 
relation  to  the  size  of  the 
subcontractor's  profits,  many 
subcontractors  may  be  unable  or 
unwilling  to  participate. 

As  a  result  of  the  extensive  comments 
received.  DOE  has  amended  DEAR 
section  970.5204-55  as  pubUshed  in  the 
RPR  to  provide  a  cap  for  subcontractors 
equal  to  the  subcontractor's  earned  fee, 
or  15%  of  the  total  dollar  amount  of  the 
subcontract  price  in  those  instances, 
such  as  fixed  price  contracts,  where  the 
Contracting  Officer  cannot  reasonably 
determine  what  the  actual  profit  was. 

Comments:  Six  commenters  felt  that 
DOE  should  establish  a  direct 
relationship  between  itself  and  the 
subcontractors  of  its  M&O  contractors. 

It  would  not  be  appropriate  for  DOE 
to  alter  the  contractual  relationship 
between  the  M&O  contractors  and  their 
subcontractors.  Such  a  change  would 
alter  the  traditional  responsibilities  of 
the  M&O  contractor  who  has  privity  of 
contract  with  its  subcontractor. 
Furthermore,  DOE  wishes  to  limit  its 
interference  with  the  effect  of  market 
forces  on  these  relationships  beyond  the 
role  of  approving  any  subcontracts  prior 
to  execution  by  the  M&O  contractor. 

Comments:  Five  commenters  argued 
that  a  prime  contractor  should  not  be 
held  responsible  for  the  acts  of  a 
subcontractor  unless  those  acts  arose 
solely  as  a  result  of  the  M&O 
contractor's  negligence  in  carrying  out 
its  obligations  under  the  contract. 

DOE  partly  agrees  with  these 
comments.  The  M&O  contractor  is  in  the 
best  position  to  monitor  its  employees 
and  subcontractual  arrangements  and  to 
make  any  changes  which  are  necessary 
to  assure  excellent  performance  under 


its  contract  with  DOE.  The  purpose  of 
this  rulemaking  is  to  make  contractors 
more  accountable  for  the  actions  of  their 
employees  and  subcontractors. 
Therefore,  the  commenters'  suggestion 
that  an  M&O  contractor  should  only  be 
responsible  for  its  subcontractors  if  the 
M&O  contractor  is  solely  at  fault  in 
contrary  to  the  fundamental  purpose  of 
this  rulemaking.  In  addition  to  the 
limitation  set  forth  above  on  the 
subcontractor's  liability,  however,  M&O 
contractors  will  be  responsible  for  the 
Avoidable  Costs  caused  by  its 
subcontractors  only  in  those  instances 
where  the  M&O  contractor  contributed, 
in  whole  or  in  part,  to  the  negligence  of 
its  subcontractor. 

Comments:  Five  commenters  stated 
that  M&O  contractors  did  not  have  the 
control  over  subcontractors,  especially 
sole  source  suppliers,  that  the  RPR 
implied. 

As  discussed  in  the  DOE  response  to 
the  preceding  comment  the  M&O 
contractor  is  the  party  to  the  best 
position  to  monitor  its  subcontracts  and 
implement  changes  as  needed.  Part  of 
the  overall  management  responsibihty 
of  an  M&O  contractor  is  to  elicit  an 
excellent  performance  from  its 
subcontractors. 

Comments:  Five  commenters  argued 
that  the  current  cost  principles, 
including  iirsurance  provisions,  should 
continue  to  be  used  for  subcontractors. 

Since  much  of  the  work  to  be 
performed  under  the  M&O  contract  is 
subcontracted  by  the  M&O  contractor,  it 
would  defeat  the  purpose  of  this  rule  to 
make  M&O  subcontractors  exempt  from 
today's  rulemaking.  If  such  an 
exemption  were  provided,  a 
significantly  larger  portion  of  the  work 
under  the  M&O  contract  would  be 
subcontracted  as  a  way  of  avoiding  the 
responsibilities  imposed  under  this  rule. 
Today's  Interim  Final  Rule,  however, 
does  limit  the  liability  of  subcontractors 
as  indicated  above,  although  the  M&O 
contractor  will  continue  to  be  liable  to 
the  extent  its  acts' or  omissions 
contribute  to  the  subcontractor's 
incurrence  of  Avoidable  Costs. 

Environmental  Restoration  Contractors 

Several  comments  were  directed  to 
DOE's  response  to  comments  on 
environmental  restoration  contractors 
contained  in  the  RPR.  DOE's  response  in 
the  RPR  indicated  that  the  issue  of 
"indemnification"  for  environmental 
restoration  contractors  was  being 
considered  by  a  separate  task  force 
within  DOE  and  that  the  RPR  was  not 
attempting  to  address  coverage  of  clean 
up  contractors  under  this  rulemaking. 
"The  following  additional  comments 
were  received: 


Comments:  Five  commenters  stated 
that  clean  up  contractors  need  non- 
nuclear  indemnification. 

The  volume  of  comments  on  this  issue 
during  the  stages  of  this  rulemaking  has 
heightened  DOE's  awareness  of 
contractors'  concerns  on  this  issue.  DOE 
ciurently  has  a  task  force  examining  this 
issue  and  is  analyzing  a  number  of 
options  available.  A  policy  decision  on 
this  issue  has  not  been  made  and  the. 
exact  form  or  extent  of  protection  to  be 
provided  clean  up  contractors  cannot  be 
addressed  at  this  time. 

To  the  extent,  however,  that 
environmental  restoration 
subcontractors  (or  contractors)  are  not 
M&O  contractors  and  are  not 
subcontrators  to  M&O  contractors  they 
are  not  covered  by  this  Interim  Final 
Rule. 

Comments:  Three  commenters  felt 
that  customized  contracting  policies 
should  be  developed  for  clean  up 
contractors. 

DOE  has  a  task  force  that  has  been 
examining  this  issue  and.  pursuant  to  a 
Fadaral  Register  notice  published 
October  31. 1990.  at  page  45044.  a  public 
meeting  was  held  November  15, 1990,  in 
Orlando.  Florida  to  receive  public 
comments  on  DOE  clean  up  contracting. 

Comments:  Three  commenters  stated 
that  environmental  restoration 
contractors  should  not  be  covered  by 
the  rule. 

As  indicated  above,  this  rulemaking 
covers  M&O  contractors  and  does  not 
effect  DOE's  procurements  using  other 
contractual  vehicles.  To  the  extent  that 
environmental  restoration  services  are 
prociu-ed  directly  by  DOE  non-M&O 
contractors,  the  rules  promulgated  today 
will  not  effect  those  environmental 
restoration  contracts. 

Comments:  Three  commenters  felt 
that  DOE  should  take  a  role  in 
establishing  the  relationship  between 
the  M&O  or  other  prime  contractor  and 
the  environmental  restoration 
subcontractor. 

As  discussed  in  the  response  section 
under  "Subcontracts,"  it  is  generally  not 
DOEs  policy  to  create  a  direct 
relationship  with  subcontractors  to 
M&O  contractors  with  which  it  has  no 
privity  of  contract.  This  is  also  the  case 
for  subcontractors  to  non-M&O  type 
prime  contractors. 

The  issue  of  environmental 
restoration  contractors  was  not 
specifically  raised  or  addressed  in  the 
Accountability  NOPR. 

For  the  convenience  of  the  reader,  the 
earlier  comments  and  DOE's  response 
regarding  subcontractors  and 
environmental  restoration  contractors, 
are  repeated  below: 
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Subcontractors 

In  the  Rve  major  categories  of  MftO 
contractor  liabilitiea  for  avoidable  coata,  the 
Accountability  NOPR  made  M&O  contractors 
responsible  for  ttie  acts  of  its  sul>contractors. 

Comments:  Sixteen  conunenters  pointed 
out  that  under  the  Accoimtability  NOPR. 
small  and  small  disadvantaged  businesses 
would  often  be  unable  to  subcontract  with 
MftO  contractors  because  the  added 
liabilities  would  flow  down  to  subcontractors 
and  the  subcontractora  would  often  be 
unable  to  obtain  insurance  or  effectively  self- 
insure  due  to  their  size. 

DOE  recognizes  that  small  subcontractors 
would  face  limitations  in  obtaining  insurance 
commercially  and  in  self-insuring.  Today's 
RPR  offers  an  exemption  for  MftO 
subcontractors  that  are  small  and  small 
disadvantaged  contractors  (as  these  terms 
are  defined  in  the  FAR  1 19.001]  to  minimize 
the  adverse  impact  of  the  rule  on  small  and 
small  disadvantaged  businesses.  These 
contractors,  for  instance,  will  be  reimbursed 
for  the  cost  of  insurance  or  obtaining 
appropriate  bonding. 

Comments:  Nine  of  the  commenters  argued 
that  there  will  be  fewer  MftO  subcontractors 
and  that  the  contracts  between  M&Os  and 
their  subcontractors  will  cost  more  because 
liabihty  under  the  NOPR  will  flow  down  to 
the  subcontractors,  while  the  enhanced 
award  fees  and  the  liability  cap  will  not. 

So  long  as  the  prime  contractors  award 
subcontracts,  the  increased  fees  to  the 
subcontractors  are  costs  to  DOE.  The 
increased  fees  will  allow  subcontractors  to 
obtain  insurance  or  to  self-insure,  and  allow 
sul>contractors  to  remain  in  the  MftO  arena 
and  compete  for  enhanced  fees  and  greater 
profitability.  If  higher  costs  are  incurred  in 
contracts  t>etween  MftOs  and  their 
subcontractors,  DOE  is  satisfied  that  the 
contractor  accountability  on  all  levels  will 
result  in  overall  cost  savings. 

Comments:  Four  conunenters  requested 
that  special  indemnification  be  allowed  for 
Response  Action  Contractors  (RACs)  (which 
clean  up  toxic  and  hazardous  waste)  as  it  is 
often  difficult,  if  not  impossible,  for  them  to 
obtain  insurance. 

Today's  RPR  does  not  attempt  to  propose 
solutions  regarding  the  issue  of  possible 
indemnification  of  subcontractors  performing 
clean-up  activities  at  DOE  sites.  This  is  the 
case  wliether  the  subcontractors  are 
operating  as  RACs  or  clean-up 
sulx:ontractors  under  the  authority  of  the 
Atomic  Energy  Act  of  1954, 42  U.S.C.  2201 
(Atomic  Energy  Act).  There  is  currently  an 
-  internal  DOE  Environmental  Clean-up  Task 
Group  ('Task  Group")  reviewing  alternative 
contracting  methods  for  DOE's  clean-up 
activities.  DOE  will  make  its  determination 
whether  or  not  to  include  RACs  in  the  new 
rules  for  MftO  contractors  after  the  Task 
Group  has  completed  its  work. 

.7.  Liability  for  Ordinary  Negligence  and 
Third  Party  Liability 

In  the  RTO.  DOE  proposed  that 
common  law  negligence  be  a  criteria 
used  by  Contracting  Officers  in  making 
their  determination  of  allowability  of 
Avoidable  Costs,  but  that  the  standard 


of  care  to  be  imposed  was  that  care 
which  a  reasonably  prudent  man  would 
exercise  in  a  technically  complex  high 
risk  environment  In  this  Interim  Final 
Rule,  references  to  "common  law" 
negligence  are  being  dropped  to  avoid 
confusion  between  the  standards 
created  under  this  rule  and  the  various 
standards  created  under  case  law. 

Comments:  Six  commenters  felt  that 
the  proposed  standard  of  care  was 
unworkable  and  that  decisions  would 
not  be  made  uniformly.  They  also  felt 
that  the  Contracting  Officers  were  not 
trained  to  make  these  determinations. 

Contracting  Officers  are  trained  to 
make  business  judgments  and  are 
continually  called  on  to  do  so.  Where 
appropriate,  they  also  seek  legal  and 
technical  advice  to  assist  them  in 
making  their  determinations. 
Contracting  Officers  are  already  called 
on  under  existing  contracts  to  make 
determinations  of  gross  negligence  or 
willful  misconduct  and  with  the 
assistance  of  legal  counsel,  will  be  able 
to  make  determinations  of  negfigence  as 
defined  in  this  rule.  Such  determinations 
can  not  be  made  "uniformly"  since  each 
determination  will  be  largely  fact 
dependent  and  vary  from  incident  to 
incident.  However,  the  same  standard  of 
care  will  apply  to  all  M&O  contractors. 

Further,  the  Interim  Final  Rule  revises 
the  definition  of  negligence  to  that  of  a 
"reasonable  and  prudent  person  under 
the  same  or  similar  circumstances  in  an 
identical  or  similar  environment."  This 
is  a  more  commonly  understood 
standard  of  care  than  the  definition 
contained  in  the  RPR  which  was  that  of 
a  reasonably  prudent  person  in  a 
"technically  complex,  high  risk 
environment." 

Comments:  Some  commenters  agreed 
that  it  was  unfair  to  hold  M&O 
contractors  liable  for  the  actions  of  third 
parties  over  which  they  had  no  control. 

Under  the  Interim  Final  Rule,  M&O 
contractors  may  be  responsible  for 
Avoidable  Costs  resulting  from 
negligence  of  their  personnel  or  the 
personnel  of  their  subcontractors,  over 
whom  they  are  presumed  to  have  at 
least  indirect  control.  The  relative 
responsibilities  and  limitations  on  *^e 
liability  of  subcontractors  are  discuised 
above.  As  to  the  UabiUty  for  actions  of 
other  third  parties  (other  than  DOE) 
over  whom  the  M&O  contractor  indeed 
has  no  control,  the  M&O  contractor  will 
not  be  held  responsible  unless 
negligence  can  also  be  shown  on  the 
part  of  the  personnel  of  the  M&O 
contractor  or  its  subcontractors.  If  joint 
negligence  with  third  parties  is  present 
the  allocation  of  financial  responsibiUty 
should  be  determined  by  the  parties 
involved. 


For  the  convenience  of  the  reader. 
earUer  comments  and  DOE  responses 
are  repeated  below: 

Liability  for  Ordinary  Negligence  and  Third 
Party  Liability 

The  Accountability  NOPR  defined 
unallowable  avoidable  costs  to  include  (i) 
Losses  resulting  from  the  ordinary  negligence 
of  the  contractor  or  subcontractor  when 
carrying  out  well-understood  non- 
experimental  work  imder  a  contract 
including  costs  necessary  to  correct  the  error 
and  accomplish  the  assigned  task:  and  (ii) 
costs  resulting  from  contractor  or 
sutKontractor  negligence  or  misconduct 
giving  rise  to  simple  tort  liability  to  third 
parties. 

Comments:  Fourteen  commenters  raised 
issues  surrounding  the  lack  of  clarity  for  the 
negligence  standard  and  the  fact  that 
negligence  standards  differ  in  different 
jurisdictions,  and  wanted  to  know  what  the 
mechanism  for  final  determinations  of 
negligence  would  be.  The  commenters 
indicated  that  disputes  would  be  more  likely 
under  the  proposed  rule. 

DOE  recognizes  that  the  Accountability 
NOPR  was  not  entirely  clear  with  respect  to 
either  the  standard  or  the  mechanism  for 
determining  negligence.  Today's  RPR  defines 
the  standard  as  "common  law  negligence" 
and  places  authority  for  the  final 
determination  with  the  Contracting  Officer. 
The  standard  of  care  imposed  will  be  that 
which  a  reasonably  prudent  man  would 
exercise  in  a  technically  complex,  high  risk 
environment.  Since  the  determination 
involves  a  claim  against  the  Government,  a 
final  decision  must  be  made  by  the 
Contracting  Officer  under  the  Contract 
Disputes  Act.  The  standard  is  specified  by 
contract  even  though  it  is  one  conceptually 
borrowed  from  tort  law. 

Comments:  Four  commenters  commented 
that  in  the  commercial  world,  the  price  of 
goods  and  services  includes  the  costs  of 
rework  and  employee  negligence. 

In  the  commercial  sector,  costs  of  rework 
and  negligence  are  reflected  in  the  profit 
which  the  business  obtains  after  the 
deduction  of  these  overhead  expenses.  The 
price  would  only  reflect  such  additional  costs 
if  the  market  or  competition  places  no  limits 
on  the  ability  to  impose  price  increases.  The 
proposed  rule  involves  cost  reimbursement 
contracting.  These  potentially  increased 
costs,  should  they  be  incurred,  will  be 
reflected  in  the  enhanced  award  fees 
resulting  from  better  contractor  performance. 
Under  either  commercial  arrangement  or 
these  new  proposed  rules,  the  ability  of  the 
business  to  control  avoidable  costs  will  result 
in  greater  profits. 

Comments:  Nine  commenters  argued  that 
MftO  contractors  lack  the  control  over 
employees,  subcontractors,  other  prime 
contractors,  and  third  parties  necessary  to 
avoid  incurring  costs  due  to  employee 
negligence,  rework,  and  third  party  liability. 

With  respect  to  new  contractors  taking 
over  a  site.  DOE  has  recognized  a  problem  of 
control  for  the  contractor.  Today's  RPR.  as 
indicated  above,  contains  a  provision  to 
allow  for  a  grace  period  for  new  contractors 
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b«fon  piadBf  mpoHibiUtjr  ok  the 
conUactw  tot  lh»«mptoyM  «h— dy  tt  liw 
sits.  With  tMpect  to  all  othar  oantwctnw.  ths 
problema  of  control  at  thii  level  era  no 
dtfhrant  thm  tfaoes  faced  !■  the  privste 
MCtor.  The  contractor  ia  in  the  beat  poaitiaa 
to  avoid  tfaeaa  kinda  of  coats,  and  this  ia 
praeiaaly  tfaakind  of  ceaponaibility  it  is  being 
paid  to  aaauma. 

8.  Level  ofEntployee  Responsibility 

There  were  no  new  significant  facte 
provided  or  argtnnents  presented  on  the 
issue  of  level  of  employiee  responsibifity. 
For  the  convenience  of  the  reader,  the 
earlier  comments  and  DOE  responses  on 
this  issue  are  repeated  below: 

Lerei  ofEmphjee  Beapomibihtf 

The  Aocauntabifity  NOFK  holds  the 
contractor  raaponaiUe  for  the  actions  or 
inactiona  of  contractor  and  subcontractor 
personnel  that  result  in  unallowable 
avoidable  coats. 

Coaunents:  Sixteen  conunenters  pointed 
oat  that  pladng  responsibility  for  negligent 
loaa  and  theft  of  govsniment  property, 
ordinary  negligence,  and  third  party  liability 
down  to  tiw  lowett  levei  employee  represents 
a  deviation  from  contracting  principles  in  tlie 
PAR. 

DOB  racogniiea  that  the  FAR  mahitaina  a 
standard  for  HabiHty  tai  these  cost  categories 
for  nign  levei  euployees  such  as  vfllcera. 
directors,  end  piant  Bianagers.  MAO 
contrectiBg  has  6qb  its  inception  been  an 
ana  of  pnrsnnnent  contracting  flUed  with 
exceptions  and  special  rules  due  to  the 
uausaal  nature  of  ita  miaainn.  The  agency,  in 
diia  RPR.  ia  attempting  t»  shift  responsibility 
and  risk  to  lbs  uuutncton  in  order  to 
enoouraga  greatar  aocoontability  and 
iuipiuwed  peiftjiuiaBca.  The  RPR  aaahaa  the 
M&O  environment  more  like  tiiat  of  tlie 
pilvata  sactor  in  wliicfa  an  employer  is 
respcoaifaie  for  the  actiona  of  hia  employees. 
The  oontnctor  ia  in  the  tieat  poaitiaa  to 
ensure  quality  employee  performance  at 
iiitai mediate  and  lower  levela  through 
adequate  programa  of  hiring,  training  and 
supervision. 

Comaiantr  Seven  commentera  argued  Hut 
contracton  lack  adequate  control  over 
enmloyaa  hiring  management  and  work 
standarda  to  allow  for  thea*  compamea  to  be 
able  to  practioe  riak  amnageraent  at  the 
individual  aoHiiayae  WvaL 

In  thoae  Inatannaa  where  a  new  contractor 
has  taken  over  a  fasility,  DOE  recogniaes  the 
difficultiea  a  contractor  facea  in  sssaseing  the 
situation  and  taking  apptoptiate  action  to 
avoid  incuning  unnacasaary  coats.  Today's 
BPR  providaa  a  yaoe  period  for  new 
contracton.  within  the  discretion  of  the 
Contracting  Officer,  but  not  to  exceed  one 
year. 

A  Direction  From  The  Contracting 
Officer 

There  were  no  new  significant  fects 
provided  or  issues  raised  on  the  issue  of 
(Utsctkw  £ram  the  Contracting  Officer. 
For  the  convenieneftof  the  readar.  tha 
eatber  rwniMte  — d  DOB  reaponaea  on 
this  isaue  are  repeated  below. 


Under  the  AcooMBtability  NOPR.  apecific 
dbnctiana  ban  the  Contracting  Offlcar  wiU 
relieve  the  MAO  contraotot  from  having  to 
abaorb  otherwise  unallowable  avoidable 
costs. 

Comments:  One  commenter  stated  that  in 
the  Mac  anvil qament  directions  t^om  DOB 
do  not  usnal^  ooow  tnatbrCootncttng 
OfBoar  anct  ta  tact,  specific  written  direction 
from  the  Contsactinc  Officer  is  likely  only  in 
very  tare  casaa 

DO&doaa  not  believe  that  thia  is  a  correct 
deacription  of  the  day-to-day  woilcings  in  an 
MAO  environment.  PlriL  the  DOE  operations 
office  manager  is  usually  the  Contracting 
Offlcerfor  MftO  contracts.  Second,  the  MAO 
contractor  woriis  under  a  very  broad 
"statement  of  work."  Tbe  MAO  contractor 
carries  oat  a  substantial  portion  (rf  its  work 
withoat  direct  or  specitic  DOB  supervision. 
■  Third,  if  a  aitualioa  ariaas  where  the  MAO 
contractor  ncaivea  directions  bom  a  IX3B 
employee  it  will  be  in  those  important  areas 
or  at  critical  times  where  it  is  necessary  for 
DOE  to  provide  direction  in  order  to  ensure 
the  performance  desired  by  DOE.  Thoee  DOB 
employees  giving  such  directions  should  be 
acting  within  the  scops  of  ttaeir  autbority  as 
daieiBted  by  the  Contracting  Officer  (the 
iiisiiBgai  of  the  operctians  c^ffice).  Tbe 
contractor  in  tbasa  instances,  is  aware,  or 
ought  to  be  aware,  of  whether  the  DOE 
employee  ia  acting  within  his  or  her 
delegated  authority.  Most  MAO  contractors 
are  experienced  govennnent  contractore  and 
should  know  the  rales  regarding  the 
delegation  and  exerdse  of  Contracting 
Officer  authority. 

10.  Profit  Making  Subcontractors  of 
Nonprofit  MBO  Contractors 

Then  were  no  new  significant  facts 
provided  or  iaauea  raised  in  regarda  to 
subconttactoca  of  nonprofit  M&O 
contractora.  For  the  convenience  of  the 
reader  the  earlier  comments  and  DOE 
responsea  are  repeated  below: 

The  Accountability  NOPR  does  not 
specifically  address  the  question  of  the  extent 
of  which  profit  making  subcontractore  of 
nonprofit  prima  contractore  are  subiect  to  the 
unallowable  avoidable  coat  provisions  of  that 
NOPR. 

Comments:  One  commenter  stated  that  the 
Accountability  NOPR  did  not  address  profit 
making  lubcontracton  working  for  nonprofit 
MAO  contracton. 

Profit  making  subcontractore  of  nonprofit 
MAO  contractore  are  exempt  fivm  today's 
RPR  to  the  seme  extent  as  the  nonprofit 
prime  contractors. 

11.  Special  Exemptions  From  the  RPR 

Comments:  In  response  to  the 
Accountability  NOPR  the  M&O 
contractora  for  (1)  Sandia  National 
Laboratoriea.  (2)  Bettia  Atomic  Power 
Laboratory  (Bettia),  and  (3)  Knolls 
Atomic  Power  Laboratoiy  (KAPL), 
raquaated  that  they  be  treated  a* 
nonprofita  and  thua  exempt  from  tbe 
appUcaUUty  of  the  tsim.  DO&  ia  the 
VPR,  asked  for  public  comment*  on  the 
requests  for  exemptions. 


There  were  no  significant  obiectiona 
(in  fact  only  one  commenter  raiaed  an 
obfectioa  to  theae  specific  deaiyiations), 
or  new  facts  provided  or  iasues  raised  bi 
regard  to  these  exemptians.  DOE, 
therefore,  hae  concluded  that  the  MAO 
contracton  currently  at  Sandia  National 
Laboratories.  Bettis.  and  KAPL  are 
nonprofit  entities  for  the  purpose  of 
being  exempt  from  the  application  of 
this  Interim  Fuial  Rule. 

In  addition,  the  following  contractors 
at  the  specified  sites  are  also 
determined  to  be  nonprofit 
organizations  under  the  Interim  Final 
RiSe: 
NonpnAls  Uncabonal 

Iowa  State  University 

Ames  Laboratory 

Princeton  University 

Princeton  Hasma  Physics  Laboratory 

Stanford  University 

Stanford  Linear  Accelerator 

Univereity  of  Georgia  Research  Foundation 

Savannah  River  Brology  Laboratoiy 

University  of  CsUibmia 

Lawrence  Berkeley  laboratory 

University  of  CaHfbrnia 

Lawrence  Uvermore  National  Laboratory 

University  of  CaUfbraia 

Los  Alamos  National  Scientific  Laboratory 

University  of  CaUfornia 

SF-Lab  of  Radiobidogy  and  Environmental 

Health 
University  of  Chicago 
Argonne  National  Laboratory 

Othar  Nonprofits 

Associated  Univenities  Inc. 

Brookhaven  Laboratoiy 

Battelle  Memorial  Institute 

Pacific  Northwest  Laboratoty 

Hanford  Environmental  Health  Foundation 

Hanford  Occupational  and  Medical 
Environmental  Health  Services 
Organisation 

LoveUce  Biomedical  and  Environmental 
Inhalation  Toxicology  Research  Institute 

Oak  Ridge  Associated  Universities 

Oak  Ridge  Operations  Support 

Southeastern  Univenities  Research 
Association 

Continuou*  Electron  Beam  Accelerator 
Facility 

Univenities  Research  Association.  Inc. 

Superconducting  Super  Collider 

Univenities  Research  Association.  In& 

Feimi  National  Accelerator 

Comments:  Several  commenters 
indicated  that  DOFs  definition  of 
nonprofit  was  inappropriate  in  that  it 
excluded  corporations  which  received 
small  fees  to  cover  their  overbead.  but 
were  not,  in  fkct.  established  with  a  ; 
profit  motive.  Several  of  these 
commenters  suggested  mat  the 
definition  of  nonprofit  provided  at  35 
U.S.C.  201(1)  was  naore  appropriate: 

llie  term  nonprofit  organization  means 
universities  and  other  Institutians  of  Ughcr 
edacatlao  or  aafl^gaaisatlaB  of  tbe  type 
ileal  rihad  in  sarltwn  aoi(^(a)  ai  lbs  hUamal 
Revenue  Code  of  1954  (20  U.S.C  501(c))  and 
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exempt  from  t^vntinn  under  section  501(a}  of 
the  Internal  Revenue  Code  (28  U.S.C.  5(n(a] 
or  any  nonprofit  scientific  or  educational 
organization  qualified  under  a  State  nonprofit 
organization  statute. 

While  DOE  does  not  agree  that  the 
definition  contained  at  35  U.S.C.  201(1)  is 
appropriate  as  the  controlling  definition 
of  nonprofit  for  this  Interim  Final  Rule, 
the  Interim  Final  Rule  provides  that 
when  the  Contracting  Officer  is 
considering  for  treatment  as  a  nonprofit 
a  contractor  whose  particular  corporate 
organization  and  circumstances 
warrants  such  consideration,  the 
Contracting  Officer  need  not  require 
that  the  absence  of  a  fee  be  a 
prerequisite  to  designation  as  a 
nonprofit  for  purpose  of  the  applicability 
of  the  Interim  Final  Rule.  This  is  an 
exception  to  the  definition  of  nonprofit 
contractor  contained  in  the  Interim  Final 
Rule.  The  definition  of  35  U.S.C.  201(i)  is 
used  as  a  qualification  requirement  prior 
to  a  determination  being  made  by  the 
Contracting  Officer  to  grant  an 
exception  to  the  basic  definition. 

Comments:  One  commenter  felt  that 
specific  contractors  should  not  be  listed 
as  exempted  or  nonprofit  in  this 
rulemaking,  and  that  these 
determinations  should  be  made  on  an 
individual  basis. 

These  determinations  have  not  been 
included  in  the  rule  itself  and  will  not 
become  part  of  the  DEAR.  A  discussion 
of  the  proposed  status  for  certain 
contractors  was  contained  in  the 
preamble  to  the  RPR  because  DOE 
specificaHy  wanted  to  solicit  conunents 
with  respect  to  these  particular 
determinations.  Because  DOE  thought  it 
important  for  the  public  to  be  informed 
of  its  initial  determinations  as  to  which 
M&O  contractors  are  nonprofits,  they 
are  listed  above,  but  not  in  the  body  of 
the  Interim  Final  Rule. 

For  the  convenience  of  the  reader, 
earlier  comments  and  DOE's  responses 
are  repeated  below: 

Special  Exemptions  From  the  RPR 

As  indicated  above,  the  Accountability 
NOPR  provides  that  a  nonprofit  management 
and  operating  contractor  is  one  which 
receives  no  fee  and  is  considered  nonprofit 
imder  the  laws  of  the  jurisdiction  where  it  is 
incorporated,  end  if  it  is  a  subsidiary,  it  is  a 
subsidiary  of  a  company  which  is  considered 
nonprofit  under  the  laws  of  the  jurisdiction 
where  it  is  incorporated.  A  Contracting 
Officer  may  also  treat  as  nonprofit  a 
contractor  which  receives  no  fee  and  whose 
particular  corporate  organization  or 
circumstances,  in  the  judgment  of  the 
Contracting  Officer,  warrants  such 
consideration.  All  other  management  and 
operating  contracton  are  considered  profit 
making. 

Comments:  Several  MAO  contracton  have 
asked  that  they  be  exempt  from  the 


provisions  of  the  Accountability  NOPR 
because  of  special  circumstances,  including  a 
historical  exemption  form  procurement  laws 
and  regulations.  Some  contracton  also  argue 
that  they  are  really  nonprofits  although  they 
do  not  neatiy  fit  within  the  definiton 
contained  in  the  Accountability  NOPR. 

DOE  is  very  reluctant  to  exempt  MAO 
contractora  from  the  provision  of  today's  RPR 
except  in  the  most  unusual  and  compelling 
circumstances  and  where  it  is  clearly  in  the 
best  interest  of  the  Government.  Fint,  DOE 
has  concluded  that  the  Sandia  National 
Laboratories  (SNL),  operated  by  [Sandia 
Corporation,  a  wholly-owned  subsidiary  of 
ATAT],  mey  be  an  appropriate  candidate  for 
such  an  exemption  and  the  exemption  is 
reflected  in  today's  RPR.  ATAT  has  indicated 
that  its  motivation  for  operating  the  SNL 
continues  to  be  national  service.  ATAT 
operated  SNL  at  no  fee  or  profit  ATAT 
agreed  to  manage  SNL  in  1949  at  the  request 
of  President  Truman.  For  over  forty  yean 
ATAT  has  made  a  significant  contribution  to 
DOE'S  mission  at  SNL 

DOE  invites  comments  from  the  public  as 
to  whetiier  ATAT  at  SNL  should  be  tieated  as 
a  nonprofit  for  the  purpose  of  exemption  bom 
the  Interim  Final  Rule. 

Second,  it  was  specifically  requested  that 
the  Bettis  Atomic  Power  Laboratory  (Bettis) 
and  the  Knolls  Atomic  Power  Laboratory 
(KAPL),  both  of  which  are  part  of  the  Naval 
Nuclear  Propulsion  (NNP)  Program,  be 
exempt  from  today's  RPR.  DOE  has 
concluded  that  the  contracton  for  Bettis  and 
KAPL  may  be  appropriate  candidates  for 
such  an  exemption  and  the  exemption  is 
reflected  in  today's  RPR.  These  laboratories 
are  operated  by  Westinghouse  Electric 
Corporation  (Westinghouse],  and  the  General 
Electric  Company  (GE),  respectively.  GE  and 
Westinghouse  each  have  more  than  forty 
yean  involvement  in  the  Naval  Reactors 
Program.  Additionally,  both  laboratories  are 
single-purpose  laboratories  dedicated 
exclusively  to  the  NNP  Program,  wholly 
dedicated  as  a  support  facility  for  that 
program. 

DOE  reviewed,  among  other  things. 
Executive  Order  No.  12344  entitled  "Naval 
Nuclear  Propulsion  Program."  This  Executive 
Order  was  signed  by  President  Reagan  on 
Febroary  1, 1982  and  was  subsequently 
ratified  by  Congress  in  PubUc  Law  No.  98- 
525, 42  U.S.C.  7158  note.  The  Order  provides, 
in  part  as  follows: 

By  the  authority  vested  in  me  as  President 
and  as  Commander  in  Chief  of  the  Armed 
Forces  of  the  United  States  of  America,  with 
recognition  of  the  crucial  importance  to 
national  security  of  the  Naval  Nuclear 
Propulsion  Program,  and  for  the  purpose  of 
preserving  the  basic  structure,  policies,  and 
practices  developed  for  this  Program  in  the 
past  and  assuring  that  the  Program  will 
continue  to  function  with  excellence,  it  is 
hereby  ordered  as  follows: 
•        •        *        •        * 

Sec.  5.  Within  the  Department  of  Energy, 
the  Secretary  of  Energy  shall  assign  to  the 
director  the  responsibility  of  performing  the 
functions  of  the  Division  of  Naval  Reacton 
transferred  to  the  Department  of  Energy  by 
section  309(a)  of  the  Department  of  Energy 
Organization  Act  (42  U.S.C.  7158).  including 


assigned  civilian  power  reactor  programs, 
and  any  naval  nuclear  propulsion  functions 
of  the  Department  of  Energy  including: 

(a)  Direct  supervision  over  the  Bettis  and 
Knoils  Atomic  Power  Laboratories,  the 
Expended  Core  Facility  and  naval  reactor 
proto-type  plants; 
*         *         *         •        • 

(e)  Administration  of  the  Naval  Nuclear 
Propulsion  Program,  including  overaight  of 
program  support  in  areas  such  as  security, 
nuclear  safeguards  and  transportatioa  public 
information,  procurement  logistics,  and  fiscal 
management 

DOE  invites  comments  from  the  public  as 
to  whether  the  MAO  contracton  for  Bettis 
and  KAPL  GE  and  Westinghouse, 
respectively,  should  be  treated  as  nonprofit 
for  the  purpose  of  exemption  from  the  final 
rule.  (Brackets  added.) 

12.  Fee  Schedules  and  Converison  Table 

The  fee  schedules  published  in  the 
RPR  did  not  change  from  those 
originally  published  in  the  Award  Fee 
NOPR.  The  conversion  table  did, 
however,  change  from  a  straight  line 
conversion  scale  where  each 
performance  point  was  worth  5%  of  the 
available  pool,  to  a  conversion  scale 
which  provided  increased  fees  for 
scores  of  88  and  above. 

Comments:  Many  of  the  commenters 
stated  that  the  proposed  fee  structure 
still  will  not  compensate  contractors  for 
the  additional  risks.  The  commenters' 
perception  is  that  DOE's  grading  system 
has  become  more  stringent,  and 
therefore,  the  higher  scores  are 
imattainable.  The  commenters  also 
stated  that  the  fee  increases  were 
"illusory"  and  that  a  large  portion  of  the 
additional  fee  dollars  would  be  the 
result  of  inflationary  adjustments.  Two 
commenters  believed  that  the  ten  year 
review  cycle  for  inflationary 
adjustments  to  the  fee  schedules  was 
too  long  and  recommended  that  the  DOE 
commit  to  a  more  frequent  review  cycle. 

Changes  have  been  made  to  make 
available  increased  fees  for  contractors 
who  perform  at  levels  which  are  more 
than  merely  satisfactory.  Two  effects  of 
these  changes  are  that  the  evaluation 
process  has  been  tightened-up  to 
provide  a  more  consistent  approach  at 
all  DOE  facilities.  It  is  not  the  intent  of 
the  DOE  to  grade  lower  so  that  higher 
fees  are  unattainable.  The  increased 
fees  are  the  result  of  both  the 
inflationary  adjustments  to  the 
schedules  and  the  new  award  fee 
structure  and,  therefore,  DOE  believes 
that  adequate  compensation  for 
associated  risks  has  been  provided. 
DOE  is  not  persuaded  that  contractors' 
claims  for  additional  increases  can  be 
justified. 

In  the  RPR,  DOE  stated  it  will 
continue  to  review  methods  of 
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compenMttBf  for  th«  tfliRcto  of  inflation. 
uC^B  iiaa  CrOuaiQBnd  tob  public 
commenti  laiiueattim  a  shorter  review 
cycle  for  adjusting  this  fee  schedulea  and 
has  determined  that  the  fee  schedules 
will  be  adjusted  for  the  impact  of 
inflation  at  least  every  five  years. 

For  the  convenience  of  the  reader,  the 
earOar  comments  and  DOE  reeponaea  oa 
the  companaation  for  inflation  iaauea  ara 
lapaated  below. 

Compensation  for  Inflation 

la  Dm  A«iwRl  Fee  NOre  DOE  adiuetarf  the 
fee  lelieAilee  to  nflect  the  impMl  of  iaflatioa 
from  1982  thre(«b  IflM  iiiag  the  GNP  Price 
Deflator  Index. 

CommmttK  Thne  nommenlew  expreieed 
concern  tliat  the  piopoeed  mle  didoot  felly 
compenaate  for  inllatioa  since  1982.  Some 
eeaaiealan  appiiad  eailcnm  iadieaa  to  te 
existina  fee  schedules  to  indicate  variances 
from  DOB'S  proposal  Tliree  commenters 
suggested  that  DOE  should  review  tiie  fbe 
scbedules  on  an  amiaal  basis  or  impleoMBt 
new  schsdeles  taUng  inflation  into 


For  putpoeas  of  d»  Rra.  DOB  intands  to 
rataiD  the  MO  of  the  GNP  Price  Deflatoi  iadax 
for  the  yean  198Z  through  198S.  The  GNP 
Price  Defktor  Indax  has  been  used  lor 
compensating  for  inflatian  in  the  fee 
schedules  in  the  past  This  Index  expresses 
pricas  of  vartoos  yean  as  s  percentage  of 
price  of  a  selected  beae  jreer.  At  tiw  tinw  oi 
Ike  last  adMBMOt  orika  fee  schedules,  the 
nmlae  for  adjualuient  ware 
1  following  an  axtansive  study  of 
DOE'S  feepaiicieeL  Ksaewtially.  the  techmqua 
involves  deflating  each  interval  of  estimated 
coat  back  to  the  l>aae  year  (in  this  case.  1962] 
dollars.  Next  a  fee  is  calculated  based  upon 
existing  ha  schedules,  wfaicfa  were  developed 
OB 190Z.  Finally,  the  ha  amounts  are  adjusted 
to  198P  doBai*  by  applying  the  Index,  lids 
hae  the  aflset  of  incrsasiag  the  fee  amomts 
by  a  grealar  paroanta^  at  the  upper  andi  of 
the  fee  schednlaa.  That  la.  the  faaa  for  hi^iar 
estimated  coal  levels  an  iocraasad  by  a 
larger  parcanlaga  than  fsaa  for  lower  cost 
iavala.  Thiaiaappropriate  because  of  the 
nature  of  DOE'S  declining  fee  c\irve  policy, 
where  the  fises  Ibr  tai^Br  value  M&O 
ooBtracts  are  a  lower  percentage  of  estimated 
coat  than  for  lower  vahw  contracts. 

The  foe  stMfy  iseoadlB  1988  rwcommenried 
that  he  schadnlas  be  adfastad  every  tea 
yean.  DOE'S  canant  position  is  that  any  ooat 
indax  will  go  through  periodic  fluctuatkna 
which  will  be  "dai&iMnad"  over  a  multi-year 
cycle. 

However  DOE  will  continue  to  review 
methods  of  compensating  for  the  effects  of 
inflation  while  the  RPR  is  oat  for  comment, 
and  also  wiB  feconaidar  what  review  cyde  is 
appropriate. 

13.  Double  Penalty  and  Appealability  of 
Award  Fee 

These  topics  were  treated  as  a  single 
subiect  in  the  comments  to  the  RPR  and 
comments  were  generally  the  same  aa 
those  raised  in  reeponae  to  the 
AccounUbility  and  Award  Fee  NOPBa. 


Comnwntave  agahi  argued  that  awarti 
fee  deteminatiom  efaould  be  reviewable 
and  appealaUe  and'  that  these 
detetminationa  were  appealable  under 
the  Contract  Disputea  Act 

Commmit  Five  commenteta  argued 
that  award  fee  deteiminatioDa  ara 
dbactly  linked  to  Avoidable  Coat 
detenninatleiia  and  both  detetminationa 
should  be  appealable.  An  appeal  of  a 
Contracting  OfHcer't  negligence 
determinatioamay  not  be  resoived  utntil 
after  an  award  fee  determination  is 
mada,  and  that  award  fee  determination 
will  take  into  account  the  Contracting 
Officar'a  aarber  negligence 
determinatian. 

There  ia  enough  flexibility  abeady  in 
the  award  fee  procesa  to  account  for  dtis 
type  of  sittiation  witixout  the  need  to 
create  a  separate  appeal  process. 
Contracting  OfBcen  aid  fee 
determination  ofSdala  have  enou^ 
diaeretiott  ft^addreaa  this  problem.  Aa 
an  axampla;  even  thoo^  a  contractor 
may  be  found  liable  to  a  third  party  in  a 
court  caae,  DDK  may  make  a  separate 
decision  fai  its  award  fee  dediion  or 
allowable  cost  determination  that  the 
contractor  has  followed  all  applicable 
DOE  guidelines. 

For  the  convenience  of  the  reader,  the 
earlier  conunents  and  DOE  responses 
regarding  the  double  penalty  issue  ara 
repeated  below: 

Dotibie  "Penalty" 

The  Accountability  NOFIt  estabfiahes 
contractor  responsibility  for  certain 
unallowable  avoidable  costs.  A  contractor's 
peifuiuianoe  will  be  reflected  in  the  award 
fee  and  the  "at  risk"  portions  of  the  new 
Basic  Fee. 

As  stated  in  the  Accountability  NOPR. 
DOE  will  seek  to  minimize  the  contractor's 
duplicative  exposure  to  reduced  award  fees 
arising  fhim  the  same  facts  or  conditions 
which  created  the  unaOewabie  avoidable 
cost.  Whan  an  MSO  contractor  timely 
advise*  DOB  of  incidents  of  weaknesses  it 
has  discovered,  and  voluntarily  agrees  that  it 
wiO  bear  dHwe  coets.  It  is  DOE'S  intention 
that  such  critical  self-evaluation  will  be 
favorably  considered  with  regard  to 
performance  for  award  fee  purposes. 

CommentK  Two  commenters  are  . 
concerned  that,  in  situations  other  than  self- 
evaluation  discnssed  above,  the  proposed 
Award  Pee  NOnt  will  "penalise"  contractore 
twice,  fai  disaQowanoe  a€  the  unallowable 
avoidable  coots,  and  in  a  lower  fee 
determination. 

Disallowance  of  cost  items  (e.g..  fines, 
penalties,  acts  of  negligence)  on  the  one 
hand,  and  a  fee  determination  on  the  other 
hand,  ara  two  independant  concepts  and 
events.  It  is  unavoidabla  that  poor 
porformanca  which  results  in  unallowable 
avoiiiattla  coats  will  impact  tita  award  fee 
detarminatioB.  HoMWver.  as  already  indicated 
above,  critical  salf-avahiation  %viU  be 
coaaidared  favorably  in  the  awasd  fee 


datatmiaaboii  ptocaaai  The  propoaad  fee 
dtmctan  lafiaeta  the  gneter  risks  and 
potential  ftarwnllowable  avoidibia  cost. 

There  were  no  new  significant  facts 
provided  or  issues  raised  in  regard  to 
the  appealability  of  the  award  fee.  For 
the  convenience  of  the  reader,  the 
earlier  eommenta  and  DOE  reeponaea  on 
this  iaeue  are  r^ieeted  below. 

Appealability  of  Award  Fee 

The  Award  Fee  NOPR  IbUows  Federal 
Acquisition  RegMlstion  (FAR)  ia.404-2.  which 
provides  tlut  in  cost-plus-award-fee 
contracts  "Whe  amount  of  the  award  fee  to 
be  paid  is  determined  by  the  Government's 
judgmental  evaluation  of  the  criteria  stated  in 
the  contract  This  detemiination  is  made 
unilaterally  by  die  Goverament  and  is  not  - 
subiect  to  the  Disrates  daose." 

Coataeata:  Several  ocounenten  argued 
that  award  fee  daterminations  shoukl  be 
appeakMa;  Some  of  the  oommcnten  argued 
that  snch  datamdnattons  should  ha 
appealable  under  the  "Disputes"  clause  of  the 
contract  while  one  commenter  aisued  that 
the  right  provided  under  the  Contract 
Disputes  Act  cannot  be  contracted  away.  The 
commenten'  statements  give  the  appearance 
that  die  non-cppeaiabiiity  of  the  award  fee 
determinatioas  is  oniqoe  to  DOE.  However, 
DOE  has  adopted  die  policy  of  the  Federal 
Acquisition  Regnlation  (FAR)  in  diis  regard. 
Once  the  ooat-phia-award-fee  contract  tjrpa  ia 
chosen,  it  is  government-wide  poUcy  that 
these  award  fee  detarminationa  ara  not 
appealable.  DOE  has  no  legal  or  policy  basis 
for  deviating  from  this  policy. 

It  is  DOE'S  position  that  the  award  fee 
portion  of  the  total  fee  is  not  appealable. 
DOE  believes  thet  diis  approadi  is  within  the 
letter  and  the  spirit  of  the  FAR  and 
applicable  lawsi 

14.  Performance  Adjectives 

Under  the  RPR.  narrative  descriptiona 
of  the  performance  effectives  were 
provided  for  performance  levels  of 
Outatanding.  Good,  Satiafactory. 
Marginal  and  Unsatiafectorst  llie 
descriptions  and  adjectivea  in  the  RPR 
were  not  changed  iktim  die  Award  Fee 
NOPR. 

Comments:  Two  commenters 
expressed  concern  that  the  performance 
adjectives  were  not  sufficiently  defined 
and  would  be  difficult  to  apply. 

DCffi  doea  not  believe  that  changes 
need  to  be  made  to  the  performance 
adjectives.  The  performance  adjectives 
and  narrative  descriptions  listed  in  the 
RPR  are  similar  in  form  and  content  to 
the  ones  tvhich  DOE  baa  been  using  in 
the  past;  they  have  only  been 
standardized  for  DOE-wide  use.  The 
very  nature  of  the  award  fee  ^stem  . 
results  in  a  lai^ge  amount  of  subjectivity 
during  the  determination  process. 
Furthermore,  performance  evaluation- 
criteria  will  most  likely  be  both 
subjective  and  objective.  For  the 
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convenieacft  of  (he  leader,  the  ewlier 
commeota  and  DOE  reaponaes  oa 
performance  adjectives  are  repeated 
below: 

Performance  Objectirea 

To  implement  the  ebjectlva  of  greater 
financial  incentives  te  compensate  far  greater 
risks  lorMKO  coiUractOBa,  the  Awasd  Pee 
NOPR  oaatatead  psaposed  Peifauuauce 
Scores/Standards  Adiectivaa/ne 
CoDmsioa  Factarsi. 

Cemmenta:  Many  of  the  commenten 
argued  that  (be  increases  in  the  avaitable 
award  fee  were  not  obtainable  because  of  the 
changer  made  in  the  scoring  system.  A 
number  of  these  cemnenteis  stated  thet  die 
amount  af  fees  which  ceakt  raaliaticalfy  ba 
earned  under  the  propoaad  system  would  not 
balance  the  greater  dapee  af  riak  isspaaad  by 
DOE  under  the  Acceaatability  NOPR.  On  the 
otitei  hand,  one  commenter  believed  tliat 
DOE  was  in  etrot  in  offering  addltianal  fees 
simply  because  M&O  contractore  would  ba 
held  mora  acoountable  br  their  asttons. 

DOB  has  evainated  these  comments  and  is 
today  preposing  a  ni^atoa'  t»  Aa- 
Performance  Srares/Standard  AtiQecdvaa/' 
Fee  Converaioa  Facton.  TUe  proposed  new 
fee  schedule  i*  iwrhidadt  as  Aaacfament  1  to 
this  sectiooII.DQEbelieveB  that  these 
proposed  new  fee  conversion  factsra  address 
the  criticisms  of  the  commenters,  in  that  the 
converaion  facton  now  increase  the  amount 
of  award  fee  availaUe  fbr  scores  of  88  and 
above,  thus  providing' hrther  incentive  to 
enhance  centracton  perfcnaanca.  Fsr 
exampls.  if  the  soimint  af  award  ha 
available  was  $10  milkon.  under  the  Award 
Fee  NOPR,  a  score  sf  98  would  have  resulted 
in  an  award  feeof  $5  millioa.  Under  today's 
RPR,  a  score  of  90  will  earn  an  award  fee  of 
$6  million.  Similarly,  a  score  of  95  under  the 
Award  Fee  NOPR  would  have  resulted  in  an 
award  fee  of  $7.5  mifiioR.  Under  today'a  RPR, 
a  score  of  96  vriU  rasolt  ■■  an  award  ha  of 
$8.4  mfliioB.  DOE.  aetkiia  comments  regardkig 
this  revised  he  sdwdule. 

15.  Classification  ofFacifities 

The  conunsnla  on  Clasaification  of 
Fadlitiea  in  Uie  RPR  primarily 
responded  to  DOE's  answera  to  earlier 
conunents.  However,  the  following 
additional  comment  was  received. 

Comment  One  commenter  believed 
that  the  Procurement  Executive  should 
not  make  unilateral  deaignatkins  and  the 
categoriea  should  be  published  in  the 
Fedmal  Raglslar  for  public  comment 

The  determination  to  aasign  each 
facility  to  e  designated  category 
involves  myriad  considerations  and  ia 
not  performed  in  a  vacuum  by  one 
individuaL  These  determinatioBS  %vill 
remain  within  the  Department  on  a 
case-by-caae  baais  and  not  Bubjact  to 
publication  fbr  public  ccmunent 
AdditioBaQy.  the  process  should  be 
flex^e  wnniij^  to  provide  for  timely 
redeaignationa  when  circumstaBcea 
sunoimding  an  aasaaament  hove 
changed,  without  the  need  for 


publicatiaa.  cemraent  and  resokUioa  ot 
public  Gommants. 

For  the  convenience  of  the  reader,  the 
earlier  eonuBenta  and  DOE  respontea  en 
claaailkatian  of  facilittea  are  repeated 
below; 

ClasMificatitm  CatBgorim 

The  Award  Fee  NOrtt  proposed  the  ose  of 
categpries  (Defense  FkcilityA  Defense 
Fac^Ry4,  Ehridanant  Plaiil;  and 
Mlscettsn6eus^  far  dasaiHgatioB  a<  each  af 
die  M&O  facilities. 

Coouienter  Eight  of  the  commenten 
disagreed  with  tha  concept  of  catagoriang 
facilities  and  aaseasing  difierent  nmniinf*  ia 
award  fee  pools  based  upon  the  category. 
Some  commenten  beKeved  that  there  was  an 
inadequate  number  of  categories  or  that 
certain  categories  were  undervalued. 

Otiwr  Gomraenten  expressed  concern  diet 
the  hcton  used  to  datennine  categny 
assignment  were  inappropriate.  A  few 
conuBantsra  hit  that  die  eetegeviea  ^xndd  be 
reviewad  ob  a  tegular  basis.  Finally,  several 
commenten  believed  thai  one  or  mon  of  the 
facilities  wen  placad  into  the  wrong 
category. 

DOE  has  considered  these  comments  but 
has  not  been  convineed  that  any  major 
changes  ara  naosssary  to  the  coacapt  ef 
categories  and  classificatioa  at fadktiaa. 
Several  hdlifies  may  be  reassiyied  to  a 
different  ealefory  based  upoBthe  puUic 
comsMota.  DOE!»  Procurement  Executive  wiM 
reassign  individaal  facilities  as  appropriate 
on  a  caae-by-casa  basis. 

1&  Retain  Percentage  of  Award  Fee  as 
Financial  Guarantee 

The  EFR  required  that  contractors 
provide  a  financial  guarantee  to  assure 
that  sufficient  resourcea  are  available  to 
satisfy  all  costa  and  BabiHties  up  to  the 
amount  of  die  actual'  award  fee  earned 
and  the  actual  basic  fee  earned  for  a 
period  based  upon  the  highest  amount  of 
fee  received  over  the  last  four 
evaluation  periods.  At  the  election  of  the 
contractor,  the  Contracting  Officer  may 
retain  a  percentage  of  the  award  fee  as 
determined  to  be  sufficient  by  the 
Contracting  Officer  to  protect  the 
interest  of  the  Government 

Comments:  Two  commenten 
questioned  the  policy  of  withholding  a 
percentage  of  award  fee  earned  to 
protect  the  Government's  interests.  One 
of  the  commenten  stated  that  mora 
guidaace  to  Contracting  Officera  waa 
needed  and  the  other  commenter 
believed  that  the  concept  is 
inappropri^ate.  One  recommendation 
was  made  to  limit  the  withhold  featiue 
to  the  final  six  months  of  a  contract 
which  ia  expiring. 

The  poliqr  of  retaining  a  percentage  of 
the  total  feor  not  ffiat  award  fee»  is  "at 
the  electfen  of  the  contractor"  andean 
be  used  ill  Qeu  of  providing  some  ether 
form  of  financial  guarantee.  Retainage  of 
a  percentage  of  the  total  fee  ia  a  change 


from  the  RPR  which  allowed  the 
contractor  to  retain  part  of  the  award 
fee  only.  Thia  concept  ia  conaistent  with 
the  change  in  the  liaMity  ceiling  from 
"awnd  fee  available"  to  "award  fee  and 
basic  fee  earned"  ia.  a  six-nontk 
evaluation  perkxL  DOE,  moreover,  has 
simply  psovided  an  alternative  for 
consideratiaa  by  the  contractor.  In  any 
event  the  Gevemraent  mast  be 
protected,  aa  it  ia  in  most  Goveraaienl 
contracts,  and  be  able  to 
administratively  secover  reimbursed 
costs  to  which  the  contractor  ia  not 
entitled  The  recoaamendation  to  limit 
the  withholding  feature  to  the  final  six 
montha  of  aa  expiring  contract  is  not 
adequate  to  protect  the  Govemasent'a 
intereata  during  the  life  of  an  M&O 
contract  whi<^  nay  involv*  a  period  of 
pentoimaaca  of  many  yeara. 

17.  Basic  Fbe  Concept 

PeSv  to  tha  Accountability  NOn  and 
the  RPR.  the  baae  fee  was  a  flexiUa 
amount  which  waa  established  at  a  levd' 
up  to  SQK  of  tfaa  fixed  fee.  Undar  the 
RPR,  the  "basie  fee"  wouM  be 
efuvalent  to  th*  anaount  of  the  fixed  fee 
underaCPFP  auaugetaent  50%  of 
which  weaM  be  "at  riak"  (refandabie^  if 
the  conteactor'r  peifocmanca  faUa  beleur 
the  "SatJafectory*  lereL 

Commmit  One  commenter  stated  that 
the  creation  ot  ilto  "basic  fee"  concept  ia 
unnecessary  and  that  the  basic  tee  h 
simply  an  cxtfloaioB  of  Ac  award  fee 
itael£ 

DOE  dees  not  agree  with  the 
commenter.  The  basie  fee  ie  an  amount 
that  ia  eemidered  reasonable 
compensation  for  "acceptaWe" 
performance  in  maneging  end  organizing 
contractor  resources  in  general,  whereaa 
the  award  fee  pool  represents  edcBtional' 
fee  avaifable  to  reward  excellence  in 
performance  m  specific  areas 
designated  by  the  Government  fbr 
evaluatfon,  such  aa  environmental, 
health  and  safety  issues. 

///.  Sectiea-BySectioa  Analysis  of  the 
Interim  Final  Sul^ 

Today's  hiterim  Rnal  Ride  amends 
the  DEAfL  DEAR  section  970.3102-21. 
Fines  and  Penalties,  is  revised  to  reflect 
that  for  profit  making  M&O  contractors, 
fines,  penalties  and  related  costs 
incurred  in  the  performance  of  the 
contract  are  generally  nonreimbursable 
when  they  result  fhun  contractor 
negligence  or  misconduct  Any  claim  for 
refmbureement  of  fines  and  penalties 
assessed  against  the  contractor  for 
which  the  contractor  seeks 
reind)ursement  must  be  presented  to  the 
Contracting  Officer  under  the  terms  of 
the  contract  ta  determining  whether 
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reimbursement  is  appropriate  under  the 
facts  and  circumstances  presented,  the 
Contracting  Officer  will  take  into 
consideration  such  factors  as  whether 
the  losses  resulted  from  acts  directed  or 
authorized  by  the  Contracting  Officer  or 
resulting  from  the  failure  of  DOE  to 
provide  necessary  funds  to  avoid  a 
noncompliant  situation.  A  profit  making 
contractor  which  is  not  otherwise 
exempt  by  law  or  regulation  will  not  be 
reimbursed  for  Rnes  or  penalties 
imposed  by  DOE  under  the  Price- 
Anderson  Amendments. 

Ail  of  the  above  nonreimbursable 
costs  are  unallowable  costs  under  DEAR 
section  970.5204-13(e](12)  as  well  as 
section  970.520+-14{e)(10). 

A  new  DEAR  section  970.3102-22, 
Avoidable  Costs,  has  been  added  to 
provide  the  Contracting  Officer  with  the 
factors  he  or  she  must  consider  in 
determining  whether  a  cost  is  an 
Avoidable  Cost,  and  thus  unallowable. 
or  an  allowable  cost  As  part  of  the 
decision  making  process,  the 
Contracting  Officer  will  consider  the 
completeness,  efficiency  and 
effectiveness  of  the  contractor's  internal 
control  system  and  procedures,  whether 
proper  training  and  instructions  were 
provided  to  employees,  whether  overall 
reasonable  precautions  were  taken  and 
whether  adequate  corrective  actions 
were  taken  to  preclude  futiire 
occurrences. 

Also  DEAR  sections  970.5204- 
13(e)(17)(iv)  and  970.52D4-14fe)(15](iv), 
losses,  are  revised  to  disallow  any  costs 
that  could  have  been  avoided  by  the 
contractor  or  its  subcontractors,  and 
were  incurred  solely  and  exclusively  as 
the  result  of  negligence  or  willful 
misconduct  on  the  part  of  any  contractor 
or  subcontractor  employee  at  any  level 
or  third  parties  other  than  DOE.  This  is 
intended  to  include  situations  where  the 
contractor  or  subcontractor  has  not 
performed  with  the  skill  and  expertise 
for  which  DOE  has  bargained  under  the 
contract.  Third  party  claims  for  damages 
alleging  negligence  on  the  part  of  the 
contractor  or  subcontractor  and 
litigation  expenses  are  also  unallowable 
under  this  section. 

DEAR  sections  970.5204-13(e)(36](i) 
and  970.5204-14(e)(34](i)  are  revised  to 
make  clear  that  the  costs  of  bonds  and 
insurance  are  unallowable  when  they 
are  incurred  to  insure  against  losses 
resulting  from  Avoidable  Costs  that  are 
otherwise  unallowable  under  the 
contract.  The  purpose  of  the  revision  is 
to  preclude  the  contractor  from  being 
indirectly  reimbursed  for  unallowable 
costs  thare  are  not  directly 
reimbursable.  An  exception  is  made  for 
insurance  or  bond  costs  which  are 
authorized  by  specific  written  direction 


of  the  Contracting  Officer.  DEAR 
950.7011(c]  is  also  amended  to  reflect 
that  pohcy. 

DEAR  sections  970.5204-13(e)(3e)(ii) 
and  970.5204-14(e)(34)(ii)  are  added  to 
exempt  Small  Businesses  and  Small 
Disadvantaged  Businesses  from  today's 
Interim  Final  Rule  in  order  to  ensure 
participation  of  Small  Business  and 
Small  Disadvantaged  Businesses  in  the 
M&O  contracting  and  subcontracting 
system. 

DEAR  section  970.5204-16  has  been 
revised  to  provide  that  the  new 
proposed  paragraph  (a)  will  be  used 
instead  of  the  current  paragraph  (a) 
when  the  award  fee  provisions  are  used. 
This  new  subsection  provides  that  50% 
of  the  new  "Basic  Fee"  may  be  refunded 
to  DOE  for  performance  scores  of  75  or 
below. 

DEAR  section  970.5204-18  provides  a 
definition  of  nonprofit  and  profitmaking 
management  and  operating  contractors. 
This  is  a  new  section  intended  to 
provide  greater  flexibility  for  the 
Contracting  Officer  when  determining 
whether  an  M&O  contractor  should  be 
treated  as  nonprofit. 

The  Interim  Final  Rule  holds  the 
contractor  liable  for  loss  or  destruction 
of  or  damage  to  Government  property 
resulting  solely  and  exclusively  from 
any  negligent  act  or  omission  or  willful 
misconduct,  including  theft  of  any  kind 
on  the  part  of  any  contractor  or 
subcontractor  employee  at  any  level. 
New  DEAR  section  970.5204-21  (j)  holds 
the  contractor  liable  for  any  such  losses 
resulting  from  failure  to  exercise 
reasonable  care  to  avoid  the  loss  or 
damage.  However,  scrap,  waste  and 
other  routine  costs  which  are 
reasonably  anticipated  are  allowable 
costs  under  this  clause. 

The  Interim  Final  Rule  amends  DEAR 
970.5204-31  to  indicate  that  if  DOE  does 
not  approve  litigation  between  the 
contractor  and  a  third  party,  DOE  will 
not  be  responsible  for  the  costs  of 
litigation,  unless  the  Contracting  Officer, 
following  the  specified  guidelines, 
determines  the  cost  to  be  reimbursable. 
The  contractor  would  be  eligible  to 
make  a  claim  for  the  costs  of  litigation 
and  related  costs,  once  a  final  judgment 
has  been  rendered,  and  subject  to  the 
limitations  imposed  by  the 
nonreimbursement  provisions  of  the 
Major  Fraud  Act  and  the  Price- 
Anderson  Amendments.  DOE  will 
continue  to  reimburse  all  costs  involved 
with  litigation  which  are  approved, 
controlled  or  directed  by  DOE.  DEAR 
970.5024-13(e)(17)(iv)  and  970.5204- 
14(e](15](iv)  are  amended  to  reflect 
these  changes. 

A  revised  DEAR  section  970.5204-32. 
"Required  bonds  and  insurance- 


exclusive  Government  property  (costs- 
type  contracts)."  is  included  in  the 
Interim  Final  Rule  and  would  permit 
profitmaking  contractors  to  insure 
against  loss  or  destruction  of  or  damage 
to  Government  property. 

New  DEAR  section  970.5204-55 
provides  a  limitation  on  the  exposure  of 
the  contractor  for  non-criminal  fines, 
penalties,  and  the  related  costs  of 
litigation  which  are  no  longer  allowable 
costs  under  the  Interim  Final  Rule.  This 
ceiling  on  liability  is  equal  to  the  sum  of 
the  actual  award  fee  earned  and  the 
actual  basic  fee  earned  for  the  six- 
month  evaluation  period  when  the 
event(s]  which  caused  the  Avoidable 
Costs  occurred  but  does  not  apply  to 
any  costs  or  liabilities  incurred  under 
other  provisions  of  the  contract  (In  cost- 
plus-fixed-fee  contracts,  the  liability ' 
ceiling  is  equal  to  the  amount  of  6 
months  of  fixed  fee  for  the  period  during 
which  such  costs  are  attributed  or 
otherwise  incurred.) 

A  new  subsection  970.5204-55(b)  has 
been  added  to  limit  the  liability  of 
subcontractors  to  the  amount  of  fee 
earned  during  a  particular  M&O 
contractor's  six-month  evaluation 
period.  If  the  Avoidable  Costs  exceed 
the  subcontractor's  profit  DOE  will 
reimburse  for  such  cost  unless  the  M&O 
contractor  caused,  in  whole  or  in  part 
the  incurrence  of  the  Avoidable  Costs. 
In  such  case  the  M&O  contractor  will  be 
responsible  for  the  payment  of  the 
Avoidable  Costs  to  the  extent  of  its 
ceiling. 

Since  fees  awarded  during  subsequent 
periods  may  be  insufficient  to  assure 
DOE  recoveiy  for  costs  which  are  the 
contractor's  responsibility,  the 
Contracting  Officer  has  the  option  of 
withholding  a  percentage  of  the  award 
fee  earned  at  the  end  of  each  evaluation 
period  to  protect  DOE  from  a  potential 
default  on  the  part  of  the  contractor  for 
its  Avoidable  Costs  obligation. 
Alternatively,  the  contractor  may  satisfy 
its  financial  responsibility  obligation  by 
obtaining  letters  of  credit  corporate 
guarantees,  bonds,  or  make  other  similar 
financial  arrangements.  Liability  for 
fines,  penalties,  unallowable  Avoidable 
Costs  and  loss  to  Government  property 
incurred  over  multiple  evaluation 
periods  would  be  allocated  to  the 
evaluation  period  in  which  the  incident 
or  event  giving  rise  to  the  cost  occurred. 
If  it  is  not  reasonably  possible  to 
allocate  these  activities  to  a  specific 
evaluation  period,  or  if  the  incidents  or 
events  giving  rise  to  the  Avoidable 
Costs  occurred  over  multiple  evaluation 
periods,  the  contractor's  financial  risk  is 
limited  to  the  sum  of  the  actual  award 
fee  earned  and  the  actual  basic  fee 
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-  earned  in  the  evaluation  period  when 
the  amoimt  of  nonreimbursable  costs  or 
losses  were  determined.  If  such 
determination  is  made  following  the 
expiration  of  a  contract,  or  the 
contractor  is  otherwise  replaced,  the 
sum  of  the  actual  award  fee  earned  and 
the  actual  basic  fee  earned  for  the  last 
six-month  period  that  the  contract  was 
in  effect  shall  be  utilized,  after 
deducting  such  disallowed  costs  as  were 
previously  charged  to  that  period. 

Today's  Interim  Final  Rule  adds  new 
DEAR  section  970.5204-56,  Deteriming 
Avoidable  Costs,  which  provides  for  a 
phase-in  period  for  a  new  contractor 
inheriting  employees  as  holdovers  from 
the  previous  contractor.  The  new 
contractor  would  not  be  responsible  for 
Avoidable  Costs  resulting  from 
negligence  of  the  holdover  employees 
for  a  period  to  be  negotiated  with  the 
Contracting  Officer  prior  to  entering  into 
a  contract  This  phase-in  period, 
however,  may  not  exceed  one  year.  The  ' 
purpose  of  the  phase-in  period  is  to 
provide  adequate  time  for  employee 
evaluation,  orientation  and  training.  The 
contractor  will  have  a  reasonable  period 
of  time,  which  may  be  more  or  less  than 
one  year,  to  discern  other  problems  and 
report  them  to  the  Contracting  Officer. 
This  section  also  defines  what 
Avoidable  Costs  are. 

In  addition,  DEAR  section  970.5204-56 
provides  that  the  Contracting  Officer,  in 
determining  whether  a  cost  is  an 
"Avoidable  Cost"  must  among  other 
factors,  consider  three  specified  factors. 
This  is  designed  to  provide  the 
Contracting  Officer  flexibility  when 
unusual  and  unforeseen  circumstances 
result  in  the  incurrence  of  an  Avoidable 
Cost  that  would  otherwise  be 
nonreimbursable. 

It  is  contemplated  that  DOE  and  its 
M&O  contractors  will  make  every  effort 
to  resolve  as  soon  as  possible  on  an 
informal  basis  any  disagreements  which 
arise  concerning  particular  costs  which 
may  be  unallowable  under  these 
regulations.  DOE  recognizes  that  it  will 
be  in  the  best  interest  of  cooperative 
contract  administration  and 
performance  to  encourage  mutually 
satisfactory  agreements  with  its 
contractors  regarding  cost  allowability 
in  a  timely  and  informal  maimer. 

The  Construction  Contracts  Schedule, 
Construction  Management  Contract 
Schedule,  and  Special  Equipment 
Purchases/Subcontract  Work  Schedule 
are  revised  to  reflect  fee  amounts, 
related  fee  percentages  and  incremental 
percentages  which  have  been  increased 
to  accommodate  the  economic  inflation 
since  these  schedules  were  last  updated. 
DEAR  915.971-5  (d),  (f)  and  (h). 


Language  is  added  to  DEAR  915.972(a) 
making  it  clear  that  all  M&O  contracts 
awarded  on  an  award  fee  basis  will  use 
the  techniques  set  forth  in  970.1509-8  to 
convert  from  a  CPFF  to  an  award  fee 
negotiation  objective. 

DEAR  g5a7011(c)  was  amended  to 
reflect  the  policy  that  insurance  for  non- 
nuclear  risks  is  limited  to  losses  in 
excess  of  the  liability  cap  of  DEAR 
970.5204-55.  This  clause  was  also 
revised  to  reflect  the  poUcy  that 
insurance  premiums  for  otherwise 
unallowable  costs  may  not  be 
reimbursed. 

The  Production  Efforts  Schedule  and 
Research  and  Development  Efforts 
Schedule  amend  DEAR  970.1509-5(b)  to 
incorporate  fee  amounts,  related  fee 
percentages  and  incremental 
percentages  which  have  been  increased 
to  accommodate  economic  inflation 
since  these  schedules  were  last  updated. 

DEAR  970.1509-8  is  amended  to 
provide  the  details  of  the  technique 
which  will  be  used  to  convert  a  CPFF 
negotiation  objective  to  an  award  fee 
negotiation  objective.  In  essence,  the 
table  under  subparagraph  (d)  is  deleted 
in  favor  of  a  new  approach  which 
provides  mandatory  basic  fees  plus 
award  fees  which  vary  in  size  based 
upon  the  type  of  faciUty  being  managed 
and  operated.  Under  this  approach, 
contractors  responsible  for  activities 
with  greater  risk,  particularly  the  kinds 
of  risks  detailed  in  the  Accountability 
NOPR,  will  be  eHgible  for  higher  award 
fees. 

In  addition,  this  section  includes  a 
new  listing  of  adjectival  ratings  which 
will  be  used  in  performance  evaluations 
under  M&O  award  fee  contracts.  Each 
adjective  is  defined  in  narrative  fashion, 
in  terms  of  performance  scores,  and  in 
terms  of  the  percentage  of  available 
award  fee  earned.  This  list  of  standard, 
mandatory  adjectives  will  ensure  that 
contractors  rated  at  the  same  level  of 
performance  will  receive  identical 
adjectival  ratings.  Furthermore,  a 
mandatory  fee  conversion  table  is 
incorporated,  which  will  ensure  that  a 
specific  performance  rating  will  result  in 
the  award  of  a  particular  percentage  of 
the  available  award  fee  for  the 
evaluation  period  involved.  These 
revisions  are  intended  to  provide  a  more 
uniform  approach  to  award  fee 
contracting  throughout  the  DOE. 

rv.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
prior  to  promulgation  of  a  "major  rule," 
and  subject  to  certain  exceptions, 
provides  for  submission  of  rules  to  the 


Office  of  Management  and  Budget 
(0MB)  for  formal  regulatory  review.  The 
term  "major  rule"  is  defined  by 
Executive  Order  12291  to  include  "any 
regulation  that  is  likely  to  result  in:  (1) 
An  annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  A  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  Significant  adverse  effects 
on  competition,  employment 
investment  productivity,  innovations,  or 
on  the  abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets." 

1.  Type  of  Rule 

In  the  preamble  to  the  RPR,  DOE 
concluded  that  this  rulemaking  does  not 
involve  a  "major  rule,"  and  further  that 
the  rule  does  not  have  to  be  submitted 
to  0MB  for  formal  regulatory  review 
because  it  is  part  of  a  class  of 
procurement  regulations  which  are 
exempt  from  such  review.  DOE  received 
comments  criticizing  its  determinations 
under  Executive  Order  12291  and  its 
decision  not  to  submit  the  RPR  to  0MB 
for  formal  regulatory  review.  Some  of 
the  comments  also  sought  to  make  a 
case  for  voluntary  submission  to  0MB. 

The  comments  regarding  whether  the 
rule  is  a  "major  rule"  argued  largely  that 
the  rule  will  result  in  an  annual  effect  on 
the  economy  of  $100  milhon  or  more,  or 
result  in  a  major  increase  in  costs  or 
prices  for  contractors  and  DOE  In 
support  of  these  arguments,  the 
comments  cited  the  multi-billion  dollar 
size  of  the  FY  1991  budget  requests 
including  M&O  contractor  activities,  the 
potential  for  significant  fines  and 
penalties,  exposure  to  third  party 
liability,  cost  increases  due  to  decreased 
competition  for  M&O  contract  and 
subcontract  awards,  cost  increases  due 
to  increased  recordkeeping  to  identify 
and  track  property  and  justify 
allowability  of  costs,  and  reduced 
expenditures  for  research  and 
development. 

Determining  whether  a  rule  is  a 
"major  rule"  within  the  meaning  of 
Executive  Order  12291  requires  an 
assessment  of  the  incremental  and  likely 
economic  impact  of  the  rule.  The  rule  is 
not  likely  to  affect  all  of  the 
appropriations  Congress  makes 
available  for  M&O  contractor  activities. 
However,  all  of  the  M&O  contractors 
and  DOE  are  certain  to  be  affected 
economically  by  the  inflation 
adjustment.  That  adjustment  estimated 
to  be  $25  million  dollars,  based  on 
available  fees  for  FY  1988,  is  Ukely  to 
have  a  significant  cash  flow  effect  on 
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the  eaaMMgr  aid  lk»  opiti  of  M&O 
coattmcian  and  DOB  oaly  in  the  fint 
year  becanaa  it  ia  a  ■oHi-year 
ad|MtB«at  b«B  MB  to  198a  tt  wiU  add 
money  to  tka  aooBaaBj*  ontti  incraaaed 
MftO  cmlnetar  ooala.  and  add  to  DOE 


Tha  fiaaacial  axpoaitfe  of  MftO 
contractoia  taauitinB  freai  tfae  rale,  as 
diitinpiiihad  fran  Uia  iadepeBdeBt 
afiact  of  aaf  atfaar  praviiioD  of  law  auch 
as  the  Major  F^aad  Act.  ia  larfely  the 
axposaaa  to  loaa  of  Iha  award  and  basic 
fees.  It  ia  likaly  tkat  soma  MftO 
contractots  wttl  aufiar  sooie  loaa  of 
thasa  iaas  (faidag  any  yaar,  it  is  poaalbla. 
but  not  likely,  that  all  such  fees  will  ba 
lost.  To  the  extent  that  there  is  some 
loss  of  fees,  DOE  will  experience  lower 
costs. 

U  is  true  that  lAhO  contractors  wriU 
have  to  modify  existing  acountixig  and 
recordkeeping  systems,  but  given  the 
lack  of  specffica  from  commenters,  who 
are  in  the  best  position  to  provide 
details,  DOE  is  not  persuaded  by  the 
conclusory  assertions  in  some  of  the 
rnmmgnta  to  the  afEsct  that  wboUy  new 
and  extremely  expansive  accounting 
^sterns  win  be  necessary.  Moreover, 
the  effect  of  increased  costs  of 
compliance  on  the  economy  wiH  be 
oSset  by  a  factor  largely  ignored  by 
aiUcs  of  DOE'S  determinations  under 
Executive  Order  17281,  namely, 
imprered  avoidance  of  costs  which  are 
onaDowable  and  non-reimbursable  as  a 
restdt  of  the  rule,  hi  the  absence  of 
specifics  from  the  commenters  on 
increased  accounting  costs,  and  given 
the  predictable  incentive  effect  of  the 
rule  toward  improved  cost  avoidance, 
DOE  believes  it  likety  that  the  latter  wiB 
exceed  or  largely  offset  the  rbmer. 

Finally,  it  is  possible  that  some 
potentisJ  eontraetors  wiQ  refrain  from 
competing  for  MAO  contractor  and 
subcontractor  awards,  but  given  the 
dianges  DOE  bos  written  into  the  rale  to 
enable  contractors  to  gauge  their  real 
financial  expoaure  and  to  limit  the  effect 
of  the  nde  or  moat  subcontractors,  it  is 
not  likely  that  there  wfll  be  a  significant 
increase  in  DOE  costs  due  to  lack  of 
competition  Cor  coatract  or  sobcootract 
awards  or  a  slgnlfirnnr  reductioa  in 
amounta  available  to  carry  out  research 
and  devaUvaaant  baaed  solely  on  thia 
Intafin  Pinal  luia. 

On  the  basis  a<  tha  fcrefoiBg.  D(X 
finds  that  tha  ™'"'—"—  anttoal  eSeet  on 
tka  aooBany  wiM  oceor  in  the  fint  yaar 
and  that  tfaa  sal  eaat  afleda  on  tka  MftO 
contradora  and  DOB  do  not  oonatiliita 
major  incraaaaa  in  caai  WiA  laspact  ta 
prawiaiana  of  Iha  rata  wkiek  wiU  impoaa 
UabiUtiaa  o«ar  and  abowa  liahditiaa 
indapandamly  pasaidad  fat  andsr  any 
other  psaviaian  nf  bw  anek  aa  Iba  M^ 


Ftaud  Act  aaanadaienta.  DOE  estimates 
that  Iha  alEael  on  ike  aconoBBy  dating 
tha  first  yaar  wiO  not  ba  sufa^antiaL 
DOB  thtfefore  reaffirma  its  condnalon 
that  today's  nda  is  not  a  "maior  rule." 

2.  OMB  Review 

In  the  preamble  to  the  RPR,  DOE 
concludad  that  the  role  was  pert  of  a 
class  of  (vocurement  rules  which  are 
exempt  from  formal  regalatory  review 
by  OMB  under  Executive  Order  12281. 
Critics  of  that  conclusion  argued  that  the 
rule  is  not  covered  by  tha  sxaotptian  or 
that  the  exemption  has  expired.  Some 
commentara  asked  DOE  to  sabodt  the 
rule  to  Ofcffi  voluntarily.  Although 
adkniof  to  ita  prior  oonclusiooa.  DOE 
has  acceded  to  tka  request  of  some 
commenteri  that  tha  nila  be  suboiitted 
vohmtarily  to  OUa  DOB  did  so 
informally,  and  OMB  has  ooncludad  its 
review. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

In  the  preamble  to  the  RPR.  DOE 
certified  under  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354)  that  the  rule  wiU  not 
have  a  si^iificant  economic  impact  on  a 
substantial  number  of  small  entities  and 
said  that  no  regulatory  flexibility 
analysis  would  be  prepared.  Some  of  the 
comments  criticized  DOE'S 
determinations  under  the  Regulatory 
Flexibility  Act  without  much,  if  any 
thing,  in  the  way  of  specifics.  In  crafting 
today's  rule.  DOE  has  taken  into 
account  comments  arguing  that  the  RPR 
would  adversely  affect  sinall 
businesses.  Ilie  RPR,  as  revised  and 
issued  today  as  an  Interim  Final  Rule. 
will  have  even  less  effect  on  small 
businesses  than  the  RPR  published  for 
public  comment  on  AugiMt  10, 1990.  In 
fact.  Small  Businesses  and  SmaQ 
Disadvantaged  Businesses  are  totally 
exempt  from  today's  Interim  Final  Rule, 
including  the  Avoidable  Costs  and 
insurance  provisions. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

fai  the  preamble  to  die  RPR,  DOB 
concluded  that  there  was  no  need  for 
C^flS  clearance  nnder  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C  SSOl,  et 
teg.).  Some  of  the  comments  criticized 
this  conclusion  on  tfae  ground  that  there 
would  be  substantial  new  reconflceeping 
burdens  as  a  result  of  tfae  rale.  The 
comments  annad  that  theaa  aUegad 
burdens  should  lead  DOE  to  conclude 
that  OMB  clearance  must  or  should  be 

DOB  to  not  parawded  Ihttt  tkara  wiU 
ba  anhaianiial  naw  laoatdkawping 

t  thasa  wodd  ba  andi 


burdens  arc  pooely  coadusory.  Mora 
inportantly.  today's  rale  does  not 
contain  new  "infarmation  collection" 
reqoifcmentt,  and  the  criteria  for 
paperwork  leduction  reviews  are 
specifically  tafyeted  at  reporting 
requirements  wfakfa  constitute 
"information  coUactioos."  It  is  therefore 
neither  necessary  as  a  matter  of  law  nor 
appropriate  as  a  matter  of  policy  to 
submit  tfae  rule  to  OMB  for  paperwoik 
reduction  dearanca. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

It  has  been  and  continues  to  be  DOE*s 
policy  that  contractors  comply  widi  all 
appUcable  environmental  requirements. 
DOE  anticipates  that  tha  DEAR 
amendments  adopted  in  this  Interim 
Final  Rale  will  act  to  encourage 
diligence  in  fulfilling  this  commitmatt 
However,  it  is  not  possible  at  this  time 
to  speculate  concerning  specific  actions, 
if  any.  which  may  be  ti^cen  in  response 
to  the  rule,  or  whether  they  would  have 
significant  environmental  effects. 
Therefore,  no  meaningfiil  NEPA  analysis 
can  be  prepared  in  oon|anction  with 
pramalgation  of  this  rule.  DOE  will 
conttmie  to  examine  individual  actioBS 
to  determine  the  appropriate  level  of 
NEPA  review. 

£  Review  Under  Executive  Order  12612 

Executive  OrdBrl2612. 52  FR  41266 
(October  3a  1987)  requires  that 
re^dations.  rales,  legislation,  and  any 
other  poUcy  actiona  be  reviewed  for  any 
substantial  dosct  effects  on  States,  on 
the  relationsfaip  between  tfae  natioaal 
geveramant  and  the  States,  or  in  the 
distribotian  of  power  and 
responsibikties  among  various  levels  ol 
government  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executiva  Order  requires  preparation  of 
a  federalism  aaseaaawnt  to  be  used  in 
all  dadsimis  involved  m  pronmlgating 
and  implementing  a  policy  action. 

Today's  Interim  Final  Rule  will  revise 
certain  policy  and  procednral 
requirements.  However.  DOE  has 
determined  that  none  of  the  revisions 
will  have  a  sabstantial  direct  effect  on 
the  institutional  interests  or  traditional 
fuoctioBS  of  States. 

V.  Additional  Opportunity  for  PubBc 
Comment 

As  tha  '^adqground"  deacriptian 
indicataa,  there  have  baan  tfarea 
opportanitiae  for  wiittan  pidibc 
eammant  and  one  apportanity  for  a 
pnbke  kaatta«  an  d»  toanaa  fai  dda 
rdeauldng. 'Iha  racard  to  futty 

issuance  of  a  final  lulai 
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Nevertheless.  DOE  has  issued  today's 
rule  as  an  interim  final  rule  in  order  to 
provide  a  limited  opportimity  (60  days) 
for  additional  public  comment  on 
changes  which  have  been  made  since 
publication  of  the  RPR.  DOE  is  providing 
this  opportimity  for  public  reaction  on 
the  entire  rule,  particularly  the  balance 
which  has  been  struck  in  the  rule 
between  risk  and  reward.  After 
evaluating  any  comments  which  are 
received  on  that  issue.  DOE  will  decide 
whether  a  response  is  warranted. 

Members  of  the  public  are  requested 
not  to  use  this  opportunity  to  restate 
arguments  or  raise  issues  they  have 
already  presented,  or  could  have 
presented,  in  prior  comments.  DOE  will 
not  respond  to  such  comments.  DOE 
may  respond  to  comments  which  offer 
significant,  new  and  previously 
unavailable  information,  or  which  raise 
signincant  new  arguments  or  issues  in 
light  of  changes  DOE  has  made  to  the 
proposed  rule  since  the  RPR. 

No  further  regulatory  action  is 
essential  to  the  legal  effectiveness  of  the 
Rule,  which  will  become  effective  March 
11, 1991.  Absent  further  action  by  DOE, 
this  interim  rule  will  become  final  May 
8. 1991. 

List  of  Subjects  in  48  CFR  Parts  915, 950 
and  970 

Government  contracts,  DOE 
management  and  operating  contracts. 

Issued  in  Washington.  DC  on  )anuary  24, 
1991. 
Silas  B.  Fisher. 

Director,  Office  of  Procurement,  Assistance 
and  Program  Management. 

PART  915— CONTRACTING  BY 
NEGOTIATION 

1.  The  authority  citation  for  part  915 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254;  40  U.S.C.  486(c). 

2.  Section  915.971-5  is  amended  by 
revising  paragraphs  (d),  (f).  and  (h)  to 
read  as  follows: 

91S.971-S.    Foe  schadulaa. 

*        *        •        *        • 

(d)  The  following  schedule  sets  forth 
the  base  for  construction  contracts: 

Construction  Contracts  Schedule 


Construction  Contracts  Schedule— 
Continued 


FMbas* 
(doMare) 

Fm 

(doNws) 

(percent) 

Incr 
(percent) 

100.000 

300.000 

500.000 

1.000.000 

3,000.000 

S.000.000 

10.000.000... 
15.000.000... 

5.400 

16.000 

26,000 

50,000 

121,000 

181,000 

312,000 

431,000 

5.40 
5.33 
5.20 
5.00 
4.03 
3.62 
3.12 
2.87 

5.30 
5.00 
4.80 
3.55 
3.00 
2.62 
2.38 
2.01 

Feetwse 

Fee 

Fee 

kKT 

(dollars) 

(doners) 

(percent) 

(percent) 

25,000.000... 

632,000 

2.53 

1.79 

40.000.000... 

900,000 

2.25 

1.58 

60,000.000... 

1,216,000 

^03 

1.43 

80,000.000... 

1,502.000 

1.88 

1.29 

100.000.000. 

1.759,000 

1.76 

115 

150.000,000 

2,333,000 

1.56 

0.99 

200.000,000  J 

2.829.000 

1.41 

0.73 

300,000.000 . 

3.563,000 

1.19 

0.63 

400,000.000. 

4,188,000 

1.05 

0.52 

500,000,000 . 

4,706,000 

0.94 

OVWS500 

million 

4,706,000 

•0.52 

Special  Equipment  Purchases/Sub- 
contract Work  Schedule— Contin- 
ued 


*0.52  percent  excess  over  $500  million. 


(f)  The  following  schedule  sets  forth 
the  base  for  construction  management 
contracts: 

Construction  Management 
Contracts  Schedule 


Fee  base 

Fee 

Fee 

mcr 

(dollars) 

(dollars) 

(percent) 

(percent) 

100.000 

5,400 

5.40 

5.30 

300.000 

16,000 

5.33 

5.00 

500,000 

26,000 

5.20 

4.80 

1.000,000 

50,000 

5.00 

3.55 

3,000,000..... 

121.000 

4.03 

3.00 

5,000,000 

181,000 

3.62 

2.62 

10,000.000... 

312,000 

3.12 

2.38 

15.000.000... 

431,000 

2.87 

^01 

25,000.000... 

632,000 

2.53 

1.79 

40,000,000... 

900,000 

2.25 

1.58 

60.000.000 ... 

1,216,000 

2.03 

1.43 

80,000.000 ... 

1,502,000 

1.88 

1.29 

100,000,000. 

1,759,000 

1.76 

Over  $100 

million 

1,759,000 

•1.29 

*1.29  percent  exceee  over  S100  million. 


(h)  The  schedule  of  fees  for 
consideration  of  special  equipment 
purchases  and  for  consideration  of  the 
subcontract  program  under  a 
construction  management  contract  is  as 
follows: 

Special  Equipment  Purchases/ 
Subcontract  Work  Schedule 


Fee  base 

Fee 

Fee 

Ina 

(dollars) 

(dollars) 

(percent) 

(percent) 

100,000 

1,500 

1.50 

1.50 

200,000 

3,000 

1.50 

1.50 

400,000 

6,000 

1.50 

1.50 

600.000 

9,000 

1.50 

1.50 

800,000 

12,000 

1.50 

1.50 

1,000,000 

15,000 

'     1.50 

1.00 

2,000,000 

25,000 

1.25 

0.85 

4,000,000 

42,000 

1.05 

0.70 

6,000,000 

56,000 

0.93 

0.65 

8,000,000 

69,000 

0.86 

0.60 

10,000,000... 

81,000 

0.81 

0.56 

15,000,000... 

109,000 

0.73 

0.48 

25,000,000 ... 

157,000 

0.63 

0.43 

40,000,000 ... 

222,000 

0.56 

0.40 

Fee  base 

Fee 

Fee 

Ina 

(dollars) 

(dollars) 

(percent) 

(percent) 

60,000,000... 

301,000 

0.50 

0.36 

80,000,000 ... 

372.000 

0.47 

0.34 

100,000,000 . 

439,000 

0.44 

0.25 

150,000,000. 

566,000 

0.38 

071 

200,000,000  J 

670,000 

0.34 

0.12 

300,000,000  J 

793,000 

0.26 

Over  $300 

793,000 

•0.12 

•0.12  percent  excess  over  $300  million. 

3.  The  introductory  text  to  section 
915.972(a)  is  revised  to  read  as  follows: 

91 5.972    Special  consideration  for  cost- 
plus-award-fee  contracts. 

(a)  When  a  contract  is  to  be  awarded 
on  a  cost-plus-award-fee  basis  in 
accordance  with  section  916.404-2, 
several  special  considerations  are 
appropriate.  Fee  objectives  for 
management  and  operating  contracts, 
even  those  using  the  Construction  or 
Construction  Management  fee  schedules 
from  section  915.971-5.  shall  be 
developed  pursuant  to  the  procedures 
set  forUi  in  section  970.1509-8.  Fee 
objectives  for  other  cost-plus-award-fee 
contracts  shall  be  developed  as  follows: 


PART  950— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

4.  The  authority  citation  for  part  950 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254;  40  U.S.C.  486(c). 

5.  In  section  950.7011  paragraph  (c)  is 
revised  to  read  as  follows: 

950.7011    General  contract  autttortty 
Indemnity. 


(c)(1)  While  it  is  normally  DOE  policy 
to  require  its  non-M&O  contractors  to 
obtain  insurance  coverage  against 
public  liability  for  nonnuclear  risks, 
there  may  be  circumstances  in  which  a 
contractual  indemnity  may  be 
warranted  to  protect  a  DOE  non-M&O 
contractor  against  liability  for  uninsured 
nonnuclear  risks. 

(2)  It  is  DOE  policy  that,  except  to  the 
extent  required  by  the  direction  of  the 
Contracting  Officer  and  in  the  case  of 
Small  Businesses  and  Small 
Disadvantaged  Businesses,  M&O 
contractors  shall  not  obtain 
reimbursement  for  bonds  or  insurance  to 
cover  otherwise  imallowable  Avoidable 
Costs.  M&O  contractors  may  only  be 
reimbursed  for  insurance  against 
nonnuclear  risk  above  the  Uability 


/  VeL  sa  Ng  26  /  Thg«d«y.  F<hruaiy  7.  1981  /  Rales  and  lUguirtkms 


MittBf  provMMi  in  tKttoB  •7B.S2M-8B, 
auMMt  to  the  arffovsl  of  th« 
Contractiiig  Officer. 

mUlT  f70-fXX  ■MMOEMCirr  AND 
OPBUTWia  COMTRACn 

6.  The  authority  citation  for  part  870 
oontinuet  to  read  a«  Callows: 

Auiharilr  Sk.  161  ef  At  Atomic  Eamfy 
Act  of  196*  (tt  US.C  anfc  Mc  aM  of  tha 
DBpartmeot  of  Energy  Okganlutiea  Act 
PubUc  Law  gs-«l  (42  U.&C  72S4).  mc  2B1  of 
the  Federal  Qvilian  Oa^leyee  and 
Contractor  Travel  Expuaea  Act  of  ues  (41 
U.S.C  420)  a^  eac.  UM  a<  dw  Oapvtmeat  of 
DefenM  Audiorization  Act  1906,  Public  Law 
99-14»  (42  U.S.C  729ea).  aa  i 


7.  Section  wn^l90&-5  paragraph  (b)  is 
reviaad  to  read  as  CoUotva: 


97aiS0»-& 


(b]  Toe  •ppHcable  achedulea  and 
maxinmn  fees  < 


PnooucnoM  Efforts 


Peeaeie 

..^. 

,  fm 

leer  _ 

Up  to  SI 

ml 

700 

I.OOOJMO 

70,000 

7.00 

6.20 

SUMBiMMl-;- 

19«,006 

•47 

5.56 

KJMf^pff 

aoouiae 

6,10 

4.46 

10,000,000 ... 

529,000 

5.29 

3.86 

15,000.000... 

723.000 

4.82 

3.39 

25.000,000 ... 

1,062.000 

4.25 

X06 

40.000,000 .- 

1.S»1A» 

3180 

2.67 

60,000.000 ... 

2jaft4iM 

%42 

2M 

80,000.000... 

2.524.000 

3.16 

2.14 

2:962,009 

2J6 

1.32 

150.000,000  J 

3.613J009 

2.41 

1J>2 

200,000,000 . 

4,123,000 

2.06 

0.56 

?fftomjrao 

4.676,090 

5,162.000 

1.56 
1.29 

6l46 

0.41 

400,000,000  ] 

5o«aeaoae. 

5J74J069 

1.11 

OmtSOO 

fTCHon 

5,574.000 

•041 

*0.41  pwcwit  axcMB  over  S500  miWoa 

Research  ano  Development  Efforts 


FMfeaM 

fm 

Fee 

Iner 

(dotaral 

Woiwil 

(paieenQ 

25^100 

2.Sfl9 

1009 

HUB 

50.000 

sjaoo 

1O09 

1O00 

lOOJXJO 

iojaoa 

laoo 

8.00 

200.006 

16.606 

9.00 

8.00 

40Oi»e 

9*jm 

aao 

7.50 

600.000 

49.000 

ai7 

7M 

tOOMO 

63.000 

7J6 

7.00 

1.006,000. 

77.660 

r.To 

6L40 

3.000«)Q 

6.a3 

6.28 

S,006,0QQ__. 

SSOiOOO 

6j66 

Sl66 

10,000.000 ... 

61<000 

6.14 

5,29 

15.000.000-. 

875.000 

5.83 

4.43 

25.000,000... 

1.318.666 

5.27 

a68 

40.000.000... 

yjmjate 

4.74 

9l39 

69.000.006... 

2jsnM» 

4Jt 

2J9 

804160000-. 

3.170000 

3J6 

^46 

100,000;000 . 

3J62.000 

3.66 

1.54 

150.060.066 

<49«.000 

2.96 

1.04 

200,000.000 . 

4jBg^aOS 

146 

061 

300.000.069] 

SJ61.e06 

1.65 

OS* 

REBEARCH  ANO  DEVELOPMSfT 

Efforts— Continued 


Feeeew 

fm 

.  Fte 

A^ 

409,000,009 . 

Oner  800 

■(■on 

U86.000 
6,556,000 

1.52 
1J1 

04« 
■046 

•D.46 


S,  In  sactioo  970,lS0e-S  paragrapha 
(b).  (c),  and  (d)  are  revised  to  read  «s 
foBows: 

STOlISOS-S 
award  rao> 


(b)  in  manacenent  and  operating 
coRtractBt  the  basic  ree  portion  of  the  fee 
negotiation  objective  shall  be 
established  equal  to  the  otherwise 
applicaUe  fbced  fae  estabfished  in 
accordance  with  970.1S0»-«.  This  basic 
fee  includes  a  SOK  base  fee  and  a  50% 
"at  risk  fee."  No  variations  from  this 
objective  are  atrthorized  without  the 
prior  approval  of  the  Procurement 
Executive.  The  basic  he  shall  be  paid  hi 
•qaal  moirtfa^'  instalbnents,  in 
accordance  with  the  daase  at  97aS204- 
16.  Payments  and  Advances.  However, 
in  the  event  the  contractor's 
performanoe  is  judged  by  the  Fee 
Determination  Official  to  bll  into  the 
performance  categoriea  of  Marginal  or 
Unsatisfactory,  as  thoae  terms  are 
defined  in  subpara^wph  (d)  of  this 
section,  the  contractor  shall  be  required 
to  refund  to  the  Government  up  to  50% 
of  the  basic  fee  paid  for  that  evaluation 
period  at  a  rate  of  5%  for  each 
performance  point  below  78,  as  shown 
in  the  table  in  subparagraph  (d)  of  this 
section. 

(c)  The  award  lee  portion  of  the  fee 
objective  for  a  Baaa^ement  and 
operating  oootract  afaaU  be  established 
for  each  contract  using  the  following 
formula: 

Basic  Pee  Amount  X  (multiplied  by  the  ] 
Applicable  Awani  Pee  Factor.  The  applicable 
award  be  factor  tiiall  be  ettobliftbed 
acconiing  to  the  following  category 
plaeeoMnts  as  set  fbrtli  below: 
Defense  Facility— A 
DeienM  FaciBty— B 
Enrichment  Plant 
Mscellaneoaa 

Individual  DOE  facilities  which  are 
operated  under  award  fee  arrangements 
will  be  assiged  to  each  category  by  the 
Procurement  Executive,  whose  deatgnee 
shall  distribste  a  list  of  such 
assignments  to  all  Heads  of  Contracting 
Activities  (HCAs).  In  assigning  facilities 
to  eategoriaa.  the  Procareaient  Execntiva 


will  consider  die  fisctors  listed  below,  to 
deteiarine  the  riaka— technical, 
meaayaent.  and  financial— whi<A  the 
contractor  Drill  aasuna  ia  folfUling  ttie 
conlnct  leyiheuienta.  Contracts  which 
invatve  higher  levels  of  risks  shall  be 
placed  to  higher  categoriea  and  be 
eligible  tor  higher  award  feea.  The 
Procuroaient  Execathre,  or  designee, 
ahall  review  the  category  aaeigmnents 
on  a  regular  boaia  or  upon  leqaest  by  the 
HCA  fbr  a  particalar  contract. 
ReassignaieBts  may  be  ande  besed 
upoa  a  change  ia  contract  rsquirenents 
or  changes  to  any  of  the  foUowing 
factors: 

(1)  Placement  of  the  facility  on  the 
^A's  National  Priorfty  Ust  (.NPL). 
Facilities  which  are  listed  on  the  NFL 
shall  be  considered  to  involve  hi^er 
risks. 

(2)  Nature  of  the  contractor's  work  at 
the  facflity.  Contracts  involving  the 
management  of  Eacilities  hated  on  the 
NPL  or  requiting  the  environmental 
restoration  of  NPL  sites,  shall  be 
considered  to  involve  higher  risks, 
whereas  contracts  involving  unrelated 
work  may  be  considered  of  lesser  risk, 
regardless  of  NPL  designations. 

(3]  Size  of  the  facility  in  relationship 
to  the  arena  of  riaL  Managenent  of  a 
large  facility  with  a  minor  site 
designated  on  the  NPL  would  be 
considered  a  leaaer  risk  than 
management  of  a  smaO  facility  which 
inchtdes  several  mafor  sites  listed  on  the 
NPL 

(4)  Quantity,  complexity  and  type  of 
Government  property  for  which  the 
contractor  is  responsible.  Contracts 
requiring  control  ever  large  quantities  of 
sensitive  Government  property  shall  be 
considered  of  higher  risk  than  those 
invohring  relatively  small  quantities. 

(5)  Exposure  to  third-party  liability. 
Contract  activities  which  expose  the 
contractor  to  the  risk  of  third-party 
liabiUty  will  be  considered,  and  such 
risk  assessed  accordingly. 

(6)  The  extent  to  which  the  work  at 
the  facility  presente  healtii  and  safety 
risks  to  the  workers  at  the  facility  and 
the  publia 

In  considering  the  above  fectors,  any 
risks  which  are  indemnified  by  the 
Government  (for  example,  by  the  Price- 
Anderson  Act)  will  not  be  considered  as 
risk  to  the  contractor.  Where  a  sin^e 
contract  tovolves  moltipie  facilities 
falling  into  different  categories,  the 
baaic  fee  amount  shall  be  divided  into 
amounts  applicable  to  the  operation  of 
each  facility  before  ap^ying  the  award 
lee  pool  factor.  The  foUow'mg  potential 
award  fees  shall  apply  m  each  category 
(percent  is  stoted  as  a  percentage  of  the 
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otherwise  applicable  maximum  fixed  fee 
amount): 


Category 

BMiCfM 

(pareant) 

^  -  -  -'  . 

KOMfUMM 

aManJ  1m 
(pareant) 

Potwttia) 

fTMMnTtUVn 

tolil 
(paroant) 

D«(«nta 
Facility 
A _, 

OateoM 
Facaty- 
B.- „.. 

Ptinl. ...-.„. 

t  j.-,,-H-„  - 

oua. 

100 

100 
100 
100 

200 

150 
150 
100 

300 

250 
250 
200 

(d)  AH  management  and  operating 
contracts  awarded  on  an  award  fee 
basis  shall  incorporate  the  following 
performance  grading  and  fee  conversion 
system  toto  the  contract,  by  including 
the  system  to  the  Performance 
Evaluation  Plan  required  by  the  contract 
clause  at  970.5204-54.  The  performance 
grading  and  fee  conversion  system 
consiste  of  a  set  of  adjectival  grades 
defined  in  a  narrative  form,  in  terms  of 
performance  points,  and  the  percentage 
of  available  award  fee  earned  as 
follows: 

Fee  Conversion  Table 

The  contractor's  performance  shall  be 
evaluated  by  the  Fee  Determination 
Official  at  the  end  of  each  evaluation 
period,  and  graded  in  accordance  with 
the  scale  below: 

Paroant  ol 


OUTSTANOIMQ 

the  OutstarKSng  category  wHt  eam 


Any  acora  In 

100%  o(  the  available  a«Mrd  lae. 
96  ai«d  above 


95  Good.. 
04Qood.. 
93  Good. 
92  Good- 
91  Good.... 
90Good..- 
89  Good-.. 


88  Good 

87  Good. 
86  Good. 


94.0 
88A 
62.0 
75.0 
66.0 
60i) 
61.0 
43.0 
36.0 
30.0 


85  Satisfactory.. 
84  Satisfactory.. 
83  Satisfactory. 
82  Satisfactory .. 
81  Satisfactory.. 
SOSatWadory. 
70Salis<actory. 
78Satlsfaclory. 
77Satiaiactory. 
78S«ttstactory. 


Performance  acora 


7SMarginal- 
74D«arginal- 
73Marginat.. 
72Mwginal.. 
71  Margin^.. 
701 


69  Marginal.. 
66Ktarginal.. 
67  Marginal.. 
66M«ginai.. 


5.0 
10.0 
15.0 
20.0 
25.0 
3O0 
35.0 
40.0 
45.0 
50.0 


Below  66  Unaamiactoiy — 


25.0 

20.0 

15.0 

10.0 

5.0 

0.0 

OO 

0.0 

OO 

OO 


taa 


Performance  scores  should  be 
roimded  to  the  nearest  tenth  of  a  point 
and  the  percent  of  award  fee  determined 
accordingly  (e.g.,  a  score  of  88.4  equals 
42.0%  of  award  fee  earned). 

Nairative  Desoiptioo  of  Perfonoanca 
Adjectivas 


Adj6ctive 
Outstanding. 


Good 


Satisfactoiy , 


100.0      Marginal. 


Unsatisfac- 
tory. 


Definition  (performance 
Description) 

Perfonnance  sulMtantially 
exceeds  expected  levels  of 
perfonnance.  Several  sig- 
nificant or  notable  achieve- 
ments exist.  No  notable  de- 
ficiencies in  performance. 

Performance  exceeds  expect- 
ed levels  and  some  notable 
achievements  exist  Al- 
though some  notable  defi- 
ciencies may  exist  no  sig- 
nificant deficiencies  exist 

Perfonnance  meets  expected 
levels.  Minimum  standards 
are  exceeded  and  "good 
practices"  are  evident  in 
contract  operations.  Nota- 
ble achievements  or  nota- 
ble deficiencies  may  or 
may  not  exist. 
.  Perfonnance  is  lees  than  ex- 
pected. No  notable 
adiievements  exist:  how- 
ever, some  notable  defi- 
ciencies exist  or  any  nota- 
ble achievements  which 
exist  are  more  than  o^et 
by  significant  or  notable 
deficiencies. 

Performance  is  below  mini- 
mum acceptable  levela. 
Significant  deficiencies 
causing  severe  impacts  on 
mission  capabilities  exist 
Performance  at  this  level  in 
any  area  mentioned  in  the 
Performance  Evaluation 
Plan  may  result  in  a  deci- 
sion by  the  Fee  Determina- 
tion Official  to  witlihold  all 
award  fee  for  the  period. 


Daflnltioos 
Significant  This  term  indicates  a  major 
event  or  sustained  level  of  performance 
whictL  due  to  its  importance,  has  a 
substantial  positive  or  negative  impact  on 
the  contractor's  ability  to  carry  oat  its 
mission. 
Notable:  This  term  indicatea  an  event  or 
sustained  level  of  performance  which  is  of 
lesser  importance  than  a  "significant" 
event  but  nonetheless  deserves  positive  or 
negative  recognitioiL 
9.  Section  970 J102-21  is  revised  as 
follows: 

970J102-21    Rnee  end  peneMee. 

(a)  It  is  DOE  policy  to  reimburse 
nonprofit  management  and  operating 
contractors  for  fines  and  penalties  that 
are  toctirred  to  the  performance  of  their 
contracts.  Any  such  reimbtirsement  for 
fines  and  penalties  tocurred  under  the 
contract  will  be  made  as  long  as  such 
fines  and  penalties  are  not  the  result  of 
the  willful  misconduct  or  lack  of  good 
faith  on  the  part  of  the  contractor's 
officers,  directors  or  supervising 
representatives. 

(b)(1)  It  is  DOE  policy  not  to 
reimburse  profit  making  management 
and  operating  contractors  for  fines  and 
penalties  that  are  incurred  to  the 
performance  of  theh-  contracts  where 
such  fines  or  penaltieaare  incurred  as  a 
result  of  contractor  negligence  or  willful 
misconduct  where  the  breach  of  tiie 
conti-actor's  legal  duty  giving  rise  to 
such  a  fine  or  penalty  tovolves  an  area 
of  responsibility  clearly  placed  on  the 
contractor. 

(2)  For  purposes  of  this  section  the 
phrase  "fmes  and  penalties"  means  a 
sum  of  money  the  payment  of  which 
Federal  or  state  law  or  regulation  exacts 
as  punishment  for  or  deterrence  agamst 
doing  some  act  which  is  prohibited,  or 
not  doing  some  act  Which  is  required  by 
law  or  regidaUon.  The  assessment  is 
imposed  by  statote  or  regulation  as  a 
consequence  of  the  commission  of  an 
offense  or  act  of  omission,  and  the 
payment  is  mtended  as  a  punishment  or 
deterrent.  The  fine  or  penalty  may  be 
imposed  to  a  civil  enforcement  action  or 
result  from  a  crimmal  conviction.  A  fine 
or  penalty  shall  not  be  construed  as  an 
assessment  which  is  imposed  as 
damages  on  the  basis  of  civil  litigation 
or  which  is  imposed  on  the  basis  of 
stiict  bability.  that  is,  without  regard  to 
the  fault  or  negligence  of  the  party 
mvolved. 

(3)  In  assessing  any  claim  for  payment 
by  the  contractor  for  a  fine  or  penalty  as 


I 
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an  allowable  cost  under  the  contract  the 
Contracting  O^icer  shall,  among  other 
factors,  consider  the  following: 

(i)  Whether  the  act  which  resulted  in 
the  fine  or  penalty  was  a  result  of 
negligence,  wrongdoing,  or  strict  liability 
on  the  part  of  personnel  of  the 
contractor  or  a  subcontractor,  at  any 
tier. 

(ii)  Whether  the  contractor  was  newly 
selected  to  manage  the  facility  and 
whether  it  had  sufficient  time  to  discern 
the  problem  and  report  it  prior  to  the 
imposition  of  the  fine  or  penalty. 

(iii)  Whether  the  assessment  of  the 
fine  or  penalty  was  due  solely  to 
negligence  or  wrongdoing  of  personnel 
of  the  contractors  or  its  subcontractors 
or  whether  DOE  contributed  to  any  such 
action  or  inaction. 

These  are  only  some  of  the  factors, 
along  with  the  factors  specified  in 
section  970.3102-22,  to  be  considered 
and  do  not  represent  all  factors  which 
may  be  pertinent  in  each  case.  Criminal 
fines  and  penalties  which  represent  the 
judicial  determination  beyond  a 
reasonable  doubt  that  the  contractor 
acted  wrongfully  are  generally  not 
considered  to  be  an  allowable  cost  and 
will  not  be  considered  by  the 
Contracting  Officer  for  reimbursement 
except  under  extraordinary 
circimistances.  Any  final  decision  to 
reimburse  a  criminal  fine  or  penalty 
shall  be  made  by  the  Procurement 
Executive  and  shall  only  be  made  with 
the  concurrence  of  the  General  Counsel. 

(c)  It  is  DOE'S  policy  not  to  reimburse 
any  profit  making  contractor  for  civil  or 
criminal  penalties  assessed  under  the 
Price-Anderson  Amendments  Act  of 
1988,  Public  Law  100-408,  42  U.S.C.  2273. 
2282,  and  for  the  costs  of  Htigation 
relating  to  such  assessments,  except  as 
may  be  specifically  provided  in 
regulations  implementing  those  civil  and 
criminal  penalties  provisions. 

(d)  For  purposes  of  this  section,  a 
nonprofit  contractor  or  subcontractor  is 
one  which  receives  no  fee  and  is 
considered  nonprofit  under  the  laws  of 
the  jurisdiction  where  it  is  incorporated. 
A  subsidiary  may  be  considered  a 
nonprofit  contractor  or  subcontractor  if 
all  entities  above  it  in  the  corporate 
structure  are  considered  nonprofit  under 
the  laws  of  the  incorporating 
jurisdiction.  A  Contracting  Officer  may 
also  treat  as  nonprofit  a  contractor 
whose  particular  corporate  organization 
or  circumstances,  in  the  judgment  of  the 
Contracting  Officer,  warrants  such 
consideration,  provided  such  contractor 
is  a  nonprofit  organization  as  defined  at 
35  U.S.C.  201  (i).  All  other  management 
and  operating  contractors  are 
considered  profit  making. 


10.  Section  970,3102-22  is  added  to 
read  as  follows: 

•70.3102-22    Avoklabto  costs. 

In  determining  whether  a  cost  is  an 
"Avoidable  Cost"  as  specified  in 
sections  970.5204-13(e](12)  and 
(e)(17)(iv),  970.5204-14(e)(10)  and 
(e)(15)(iv),  970.52O4-21(j)  and  970.5204- 
31,  the  Contracting  Officer,  shall,  among 
other  factors,  consider 

(a)  Whether  the  contractor's  conduct 
resulted  from  compliance  with  written 
direction  from  the  Contracting  Officer. 

(b)  Whether  the  contractor's  conduct 
occurred  after  specific  instances  of 
noncompliance  were  reported  by  the 
contractor  to  the  Contracting  Officer 
and  necessary  funding  or  authorization 
to  correct  the  conditions  were 
unavailable. 

(c)  Whether  the  act  or  failure  to  act 
resulted  from  a  violation  of  a  formal 
DOE  regulation  or  order.  The 
Contracting  Officer  will  also  assess  the 
completeness,  efficiency  and 
effectiveness  of  the  contractor's  internal 
control  systems  and  procedures  (e.g., 
operational,  maintenance,  security),  as 
well  as  determine  whether,  in  the  case 
of  damage  to  or  loss  of  Government 
property,  the  contractor  has  faithfully 
implemented  the  DOE-approved 
property  management  system,  whether 
proper  training  and  instruction  were 
provided  to  employees,  whether  all 
reasonable  precautions  were  taken, 
whether  problems  were  promptly 
identified  and  reported  to  the  DOE  and 
whether  adequate  corrective  actions 
were  taken  to  preclude  future 
occurrences. 

(d)  Whether  the  contractor  voluntarily 
informed  the  Contracting  Officer  in  a 
timely  good  faith  manner  of  the 
condition  or  activity  whether  later 
resulted  in  the  incurrence  of  Avoidable 
Costs.  The  period  of  time  that  the 
contractor  was  aware  or  should  have 
been  aware  of  the  problem  prior  to 
reporting  it  is  also  pertinent. 

(e)  Whether  the  contractor  was  newly 
selected  to  manage  the  facility  and 
whether  it  had  sufficient  time  to  discern 
the  problem  and  report  it  prior  to  the 
incurrence  of  Avoidable  Costs. 

11.  Subsection  970.5204-13  is  amended 
by  revising  paragraph  (e)(12),  adding  a 
note  followed  by  new  paragraph 
(e)(17)(iv)  and  a  note  followed  by  new 
paragraph  (e)(3e]  as  follows: 

•70.5204-13    AlowablacoctsandflxadfM 
(ManagMMnt  and  Operating  contracts). 

(e)  •  •  • 

(12)  Fines  and  penalties.  • 

Note  1:  In  contract*  writh  nonprofit 
contractors,  use  the  following  paragraph: 


Fines  and  penalties,  including  assessed 
interest,  resulting  from  violations  of.  or 
failure  of  the  contractor  to  comply  with. 
Federal,  state,  local  or  foreign  laws  and 
regulations,  except  when  incurred  as  a  result 
of  compliance  with  the  scope  of  work, 
specific  terms  and  conditions,  or  other 
provisions  of  the  contract  or  written 
instructions  from  the  contracting  officer 
authorizing  in  advance  such  payments.  Civil 
or  criminal  penalties  assessed  under  the 
Price-Anderson  Amendments  Act  of  1988, 42 
U.S.C.  2273,  2282.  and  the  costs  of  Utigation 
resulting  from  such  assessments,  are 
unallowable  except  as  may  be  specifically 
provided  in  regulations  implementing  those 
civil  and  criminal  penalty  provisions. 

Note  2:  In  contracts  with  profit  making 
contractors,  use  the  following  paragraph: 

Fines  and  penalties,  including  assessed 
interest  and  cost  of  litigation,  that  are 
incurred  as  a  result  of  contractor  or 
subcontractor  negligence  or  willful 
misconduct  where  the  breach  of  the  legal 
duty  of  the  contractor  or  its  subcontractor 
giving  rise  to  such  fine  or  penalty  involves  an 
area  of  responsibility  clearly  placed  on  the 
contractor  or  the  subcontractor.  Civil  or 
criminal  penalties  assessed  under  the  Price- 
Anderson  Amendments  Act  of  1988. 42  U.S.C. 
2273, 2282.  and  the  costs  of  litigation  resulting 
from  such  assessments  are  also  unallowable 
except  as  may  be  specifically  provided  in 
regulations  implementing  those  civil  or 
criminal  penalty  provisions., 

(17)  •  •  • 

Note:  In  contracts  with  profit  making 
contractors,  add  the  following  paragraph: 

(iv)  Or,  are  direct  costs  which  are 
avoidable  that  are  incurred  by  the  contractor 
or  subcontractor,  at  any  tier  or  level,  without 
any  fault  of  DOE,  exclusively  as  a  result  of 
the  negligence  or  wilful  misconduct  on  the 
part  of  any  of  the  contractor's  or  its 
subcontractor's  personnel,  at  any  tier  or  level, 
in  performing  work  under  the  contract. 

(A)  Such  direct  costs  may  include,  for 
example,  additional  programmatic  expenses 
for  research  and  development  or  production 
activities,  and  third  party  claims  against  the 
contractor,  but  shall  not  include  scrap,  waste 
and  other  routine  damages  or  losses  which 
occur  as  part  of  the  cost  of  doing  business 
and  are  reasonably  anticipated  and  shall  not 
include  consequential  damages. 

(B)  Costs  of  litigation  incurred  by  the 
contractor  or  subcontractor  in  bringing  or 
defending  claims  relating  to  these  costs  are 
also  unallowable. 


(35)  •  •  * 

Note:  In  contracts  nvith  profit  making 
contractors,  add  the  following  clauses: 

(36](i)  The  costs  of  bonds  and  insurance, 
notwithstanding  any  other  provision  of  this 
contract  are  unallowable  to  the  extent  they 
are  incurred  to  protect  and  indemnify  the    . 
contractor  against  otherwrise  unallowable 
Avoidable  Costs,  such  as  fines  and  penalties, 
third  party  claims,  negligently  or  willfully 
caused  damage  to  or  loss  of  Government 
property  and  theft  or  unauthorized  use  of 
government  property,  except  and  only  to  the 
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extent  that  such  insurance  or  bond  is 
required  by  the  specific  written  direction  of 
the  Contracting  Officer. 

(ii)  The  unallowable  costs  provisions  of 
subparagraph  (e](17Hiv)  dealing  with 
avoidable  costs  and  subparagraph  (i)  of  this 
clause,  the  profit  making  provision  of  the 
clause  set  forth  at  section  S70.5204-13(e)(12), 
the  clause  set  forth  at  section  970.5204-21  (j), 
and  the  profit  making  provision  of  the  clause 
set  forth  at  section  970.9204-31  are  not 
apphcable  to  Small  Businesses  and  Small 
Disadvantaged  Businesses  as  defined  in  the 
clause  of  this  contract  entitled  "Utilization  of 
Small  Business  Concerns  and  Small 
Disadvantaged  Business  Concerns."  All  costs 
resulting  fr«n  die  actions  or  inactions  of 
Small  Businesses  and  Small  Disadvantaged 
Businesses  which  would  otherwise  be 
determined  to  be  Avoidable  Costs  are 
allowable  costs  to  the  contractor. 

12.  Section  S70.5204-14(e)  is  amended 
by  revising  paragraph  (e](10),  and  by 
adding  a  note  followed  by  new 
paragraph  (e)(15)(iv]  and  a  note 
followed  by  new  paragraph  (e)(34)  as 
follows: 

•70.S204-14    ARowaMs  costs  and  flxsdfM 

(suport  contracts). 

•        •        •        *        * 

(.)••• 

(10)  Fines  and  penalties. 

Nola  1:  In  contracts  with  nonprofit 
contractors,  use  the  following  clauses: 

Fines  and  penalties,  including  assessed 
interest  resulting  from  violations  of.  or 
failure  of  the  contractor  to  comply  with 
Federal,  state,  local  or  foreign  laws  and 
regulations,  except  when  incurred  as  a  result 
of  compliance  with  the  scope  of  work, 
specific  terms  and  conditions,  or  other 
provisions  of  the  contract  or  written 
instructions  from  the  contracting  officer 
authorizing  in  advance  such  payments.  Civil 
or  criminal  penalties  assessed  under  the 
Price-Anderson  Amendments  Act  of  1968, 42 
U.S.C  2273, 2282,  and  the  cosU  of  Utigation 
resulting  from  such  assessments,  an  also 
unallowable  except  as  may  be  specifically 
provided  in  regulations  Implementing  those 
civil  and  criminal  penalty  provisions. 

Note  2:  In  contracts  with  profit  making 
contractors,  use  the  following  clause: 

Fines  and  penalties,  including  assessed 
interest  and  costs  of  litigation,  that  ara 
incurred  as  a  result  of  contractor  or 
subcontractor  negligence  or  willful 
misconduct  when  the  braacfa  of  the  legal 
duty  of  the  contractor  or  subcontractor  giving 
rise  to  such  fine  or  penalty  involves  an  araa 
of  responsilulity  clearly  placed  on  the 
contractor  or  subcontractor.  Civil  or  criminal 
penalties  assessed  under  the  Price-Anderson 
AmendmenU  Act  of  1966, 42  U.S.C.  2273. 
2282,  and  the  costs  of  litigation  resulting  from 
such  assessments  are  unallowable  except  as 
may  be  spsdfically  provided  in  regulations 
Implementing  those  civil  or  criminal  penalty 
provisions. 

(W)  •  *  • 

NolK  In  cootnots  with  profit  mskias 
conti  actors,  add  the  following  paragrai^ 


(iv)  Or,  are  direct  costs  whidi  ara 
avoidable  that  ara  incurred  by  the  contractor 
or  subcontractor,  at  any  tier  or  level,  without 
any  fault  of  DOE,  exclusively  as  a  result  of 
the  negligence  or  willful  misconduct  on  the 
part  of  any  of  the  contractor's  or  its 
subcontractor's  personnel  at  any  tier  or  level. 
In  performing  work  under  the  contract 

(A)  Such  diract  costs  may  include,  for 
example,  additional  programmatic  expenses 
for  research  and  development  or  production 
activities,  and  third  party  claims  against  the 
contractor,  but  shall  not  inchide  scrap,  waste, 
and  other  routine  damages  or  losses  which 
occur  as  part  of  the  cost  of  doing  business 
and  ara  reasonably  anticipated  and  shall  not 
include  consequential  damages. 

(B)  Costs  of  litigation  incurred  by  die 
contractor  or  subcontractor  In  bringing  or 
defendtog  claims  relating  to  these  costs  are 
also  unaUowable. 

♦         «        *         •        ♦ 

(34)  •  •  * 

NotK  In  contracU  with  profit  making 
contractors,  add  the  following  clauses: 

(i)  Notwithstanding  any  other  provision  of 
this  contract  the  costs  of  bonds  and 
insurance  are  unallowable  to  the  extent  they 
are  Incurred  to  protect  and  indemnify  the 
contractor  against  otherwise  unallowable 
Avoidable  Costs,  such  as  fines  and  penalties, 
third  party  claims,  negligendy  or  willfully 
caused  damage  to  or  loss  of  government 
property  and  theft  or  unauthorized  use  of 
government  property,  except  and  only  to  the 
extent  such  insurance  or  bond  is  required  by 
the  specific  written  direction  of  the 
Contracting  Officer. 

(ii)  The  unallowable  costs  provisions  of 
subparagrafA  (e)(15)(iv)  dealing  with 
Avoidable  Costs  and  subparagraph  (1)  of  this 
clause,  the  profit  making  provision  of  the 
clause  set  forth  at  97O.S2O4-14(e)(10).  the 
clause  set  forth  at  970.52O4-21(i).  and  the 
profit  making  provision  of  the  clause  set  forth 
at  970.5204-31  are  not  applicable  to  Small 
Businesses  and  Small  Disadvantaged 
Businesses  as  defined  in  the  clause  of  this 
contract  entitled  "Utilization  of  Small 
Business  Concerns  and  Small  Disadvantaged 
Business  Concerns."  All  costs  resulting  from 
the  actions  or  inactions  of  Small  Business 
and  Small  Disadvantaged  Businesses  which 
would  otherwise  be  determined  to  be 
Avoidable  Costs  are  allowable  costs  to  the 
contractor. 

13.  Section  970.5204-16  is  amended  by 
revising  the  heading  of  the  clause  and 
by  revising  Note  2  to  read  as  follows: 

•70.5204-16    Paymsnts  and  advanc— . 

Payraenta  and  Advances  Qanuaiy.  USl) 

Note  2:  When  award-fee  provisions  in  this 
clause  are  used,  in  lieu  of  paragraph  (a),  use 
the  following  text: 

(a)  Payment  of  Basic  Fee  and  Award  Fee. 
The  basic  fee  shall  become  due  and  payable 
in  equal  monthly  installments,  provided. 
however,  that  the  contractor  shall  refund  to 
the  Government  a  portion  of  the  basic  fee  if 
its  perfonnance  duving  an  evaluatloo  period 
falls  below  die  level  of  acceptable 
perf ormanoa.  Le,  a  performance  soon  of  75  or 


less.  Such  refund  shall  be  at  the  rate  of  6%  of 
the  basic  fee  allocated  to  the  evaluation 
period  in  question  for  each  performance  point 
below  76.  as  assigned  by  the  Government  Fee 
Determination  Official  (FDO).  provided  that 
no  more  than  50%  of  the  basic  fee  shall  be 
required  to  l>e  refunded  under  this  provision. 
Award  fees  earned  shall  become  due  and 
payable  following  the  issuance  by  the  FDO  of 
a  Determination  of  Award  Fee  Earned,  in 
accordance  with  the  clause  of  this  contract 
entitled  "Award  Fee." 


14.  Section  97a52D4-18  is  added  as 
follows: 

•70.8204-lt  DafkiHIon  of  Nonproflt  and 
Proftt  MaUng  Managwnant  and  Oponting 
contractors. 

For  purposes  of  subsections  970.5204- 
13(e)(12)  and  (e)(17)(iv).  970.5204-14(e)(10) 
and  (e)(15)(iv),  970.5204-21(i)  and  970.5204-31, 
a  nonprofit  management  and  operating 
contractor  is  one  wdiich  receives  no  fee  and  is 
considered  nonprofit  under  the  laws  of  the 
jurisdiction  where  it  is  Incorporated.  A 
subsidiary  may  be  a  nonprofit  contractor  if 
all  entities  above  it  In  the  corporate  structxire 
are  considered  nonprofit  under  the  laws  of 
the  incorporating  jurisdiction.  A  Contracting 
Officer  may  also  treat  as  nonprofit  a 
contractor  whose  particular  corporate 
organization  or  circumstances,  in  the 
judgment  of  the  Contracting  Officer,  warrants 
such  consideration,  provided  such  contractor 
is  a  nonprofit  otganization  as  defined  at  35 
U.S.C  201(1).  All  other  manag«nent  and 
operating  contractora  an  considered  profit 
making. 

15.  Section  970.5204-21  is  amended  by 
adding  a  new  paragraph  (j): 

970.5204-21    Property. 
•        «        •        *        • 

(j)  Additional  responsibility  for  risk  of  loss 
of  government  property. 

The  followring  paragraph  (j)  shall  be  added 
in  contracts  writh  profit  making  contractorr. 

Notwithstanding  the  limitation  of  UabiUty 
described  in  paragraph  (f)  above,  the 
contractor  will  also  be  liable  for  direct  costs 
and  expenses  resulting  from  damage  to 
Government  property  as  a  direct  result  of 
contractor  or  subcontractor  negligence  or 
willful  misconduct  where  the  costs  which  are 
to  be  borne  by  the  contractor  are  those 
incurred  in  effecting  tlie  repairs  to.  or 
replacement  of.  Government  property.  These 
Avoidable  Costs  do  not  include  scrap,  waste 
and  otlier  routine  damages  or  losses  which 
occitf  as  part  of  the  cost  of  doing  business 
and  an  reasonably  anticipated.  CosU  which 
shall  not  be  reimbursable  ara  the  result  of 
drounstances:  (1)  Clearly  witliin  the 
contractor's  or  subcontractor's  sole  and 
exclusive  control  and  (2)  resulting  from  acts 
or  omissions  of  the  contractor  or 
subcontractor,  in  which  the  oxerdse  of 
reasonable  cara  would  have  avoided  the  loss 
or  damage.  In  the  event  that  such  direct  coets 
and  expenses  resulting  from  damage  to 
Government  property  an  also  in  part  caused 
by  diifd  parties,  otbar  than  DOB.  such  eoaU 
and  axpeasas  «iiU  not  be  raimburaed  by  DOE. 
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TIm  allocation  of  financial  reaponsibility 
betwten  the  contractor  and  nich  third  party 
should  be  determined  by  the  parties  involved. 

In  addition,  the  contractor  shall  be  liable 
for  direct  damage  to,  or  loss  of,  Government 
property  stemming  from  theft  embezzlement, 
unauthorized  use,  or  any  other  ultra  vires 
activity  by  any  contractor  or  subcontractor 
personnel  at  any  level.  Under  these 
drctuistances  the  contractor  shall  be 
required  to  bear  the  cost  of  repairing  or 
raplacing  the  damaged  or  lost  government 
property. 

For  purposes  of  this  clause,  neghgence  is 
the  failura  to  exercise  that  standard  of  care 
which  a  reasonable  and  prudent  person 
would  exercise  under  the  same  or  similar 
circumstances  in  an  identical  or  similar 
environment 

16.  Section  970.5204-31  is  revised  to 
read  as  follows: 

970.$204-31    Litigation  and  claims. 

(a)  Initiation  of  litigation.  The  contractor 
may,  with  the  prior  written  authorization  of 
the  Contracting  Officer,  and  shall,  upon  the 
request  of  the  Government,  initiate  litigation 
against  third  parties,  including  proceedings 
before  administrative  agencies,  in  connection 
with  this  contract.  The  contractor  shall 
proceed  with  such  litigation  in  good  faith  and 
as  directed  ftxim  time  to  time  by  the 
Contracting  Officer. 

(b)  Defense  and  settlement  of  claims. 
Note  1:  In  contracts  with  nonprofit 

contractors,  add  the  following  clause: 

The  contractor  shall  give  the  Contracting 
Officer  immediate  notice  in  writing  (l)  Of  any 
action,  including  any  proceeding  before  an 
administrative  agency,  filed  against  the 
contractor  arising  out  of  the  performance  of 
this  contract  and  (2)  of  any  claim  against  the 
contractor,  the  cost  and  expense  of  which  is 
allowable  under  the  clause  entitled 
"Allowable  Costs  and  Fixed-Fee."  Except  as 
otherwise  directed  by  the  Contracting 
Officer,  in  writing,  the  contractor  shall 
furnish  immediately  to  the  Contracting 
Officer  copies  of  all  pertinent  papers  received 
by  the  contractor  with  respect  to  such  action 
or  claim.  To  the  extent  not  in  conflict  %vith 
any  applicable  policy  of  insurance,  the 
contractor  may,  with  the  Contracting 
Officer's  approval,  settle  any  such  action  or 
claim;  shall  effect  at  the  Contracting 
Officer's  request  an  assignment  and 
subrogation  in  favor  of  the  Government  of  all 
of  the  contractor's  rights  and  claims  (except 
those  against  the  Government)  arising  out  of 
such  action  or  claim  against  the  contractor 
and,  if  required  by  the  Contracting  Officer, 
shall  authorize  representatives  of  the 
Government  to  settle  or  defend  any  such 
action  or  claim  and  to  represent  the 
contractor  in,  or  to  take  charge  of,  any  action. 
If  the  settlement  or  defense  of  an  action  or 
claim  against  the  contractor  is  undertaken  by 
the  Government  the  contractor  shall  furnish 
all  reasonable  assistance  in  effecting  a 
settlement  or  asserting  a  defense.  Where  an 
action  against  the  contractor  is  not  covered 
by  a  policy  of  insurance,  the  contractor  shall, 
with  the  approval  of  the  Contracting  Officer, 
proceed  with  the  defense  of  the  action  in 
good  faith  and  in  such  event  the  defense  of 


the  action  shall  be  at  the  expense  of  the 
Government  provided,  however.  That  the 
Government  shall  not  be  liable  for  such 
expense  to  the  extent  that  it  would  have  been 
compensated  for  by  insurance  which  was 
required  by  law  or  by  the  written  direction  of 
the  Contracting  Officer,  but  which  the 
contractor  failed  to  secure  or  maintain 
through  its  owQ  fault  or  negligence. 

Not*  2:  In  contracts  %vith  profit  making 
contracton,  add  the  following  clause: 

(1)  The  contractor  shall  give  the 
Contracting  Officer  immediate  notice  in 
writing  of  any  action,  including  any 
proceeding  before  an  administrative  agency, 
filed  against  the  contractor  arising  out  of  the 
performance  of  this  contract,  and  of  any 
claim  against  the  contractor  the  costs  and 
expense  of  which  the  contractor  would 
propose  to  submit  as  a  claim  for  allowable 
costs  under  the  terms  of  the  clause  entitled 
"Allowable  Costs  and  Fixed-Fee." 

(2)  Except  to  the  extent  prohibited  by  the 
Major  Fraud  Act  of  1988. 41  U.S.C.  256.  the 
Contracting  Officer  may  choose  to  instruct 
the  contractor  to  proceed  in  good  faith  with 
the  defense  of  the  claim  subject  to  the 
direction  of  the  Government.  Except  as 
otherwise  directed  by  the  Contracting  Officer 
in  writing,  the  contractor  shall  furnish 
immediately  to  the  Contracting  Officer  copies 
of  all  pertinent  papen  received  by  the 
contractor  with  respect  to  such  action  or 
claim.  The  contractor  may,  with  the 
Contracting  Officer's  approval,  settle  any 
such  action  or  claim.  The  contractor  shall 
effect,  at  the  Contracting  Officer's  request,  an 
assignment  and  subrogation  in  favor  of  the 
Government  of  all  of  the  contractor's  rights 
and  claims  (except  those  against  the 
Government)  arising  out  of  or  related  to  such 
action  or  claim  against  the  contractor,  and,  if 
required  by  the  Contracting  Officer,  shall 
authorize  representatives  of  the  Government 
to  settle  or  defend  any  such  action  or  claim 
and  to  represent  the  contractor  in.  or  to  take 
charge  of,  any  action.  If  the  settlement  or 
defense  of  an  action  or  claim  against  the 
contractor  is  undertaken  by  the  Government, 
the  contractor  shall  furnish  all  reasonable 
assistance  in  effecting  a  settlement  or 
asserting  a  defense.  If  an  advene  judgment  is 
entered  against  the  contractor  in  a  case 
where  the  Contracting  Officer  has  approved 
and/or  directed  the  defense  as  provided  in 
this  paragraph,  the  costs  of  litigation  and 
liability  for  any  resulting  claim  or  damages 
shall  be  at  the  expense  of  the  Government, 
provided,  however,  that  the  Government  shall 
not  be  liable  for  such  expenses  to  the  extent 
that  they  would  have  been  compensated  for 
by  insurance  which  was  required  by  law  or 
by  the  written  direction  of  the  Contracting 
Officer,  but  which  the  contractor  failed  to 
secure  or  maintain  through  its  own  fault  or 
negligence. 

(3)  Should  the  Contracting  Officer  not 
choose  to  approve  or  direct  the  defense  of  the 
litigation  as  provided  in  paragraph  (2),  the 
Government  has  no  liability  for  the  costs  of 
litigation  except  as  provided  in  paragraphs 
(4)  and  (5).  The  contractor  may  request  that 
the  Contracting  Officer  assume  direction  of 
the  litigation  at  any  point  when  new  facts  on 
the  matter  would  so  warrant  provided, 
however.  That  the  Contracting  Officer  may 


assume  direction  of  the  litigation  or  direct 
settlement  without  a  request  fit)m  the 
contractor,  at  any  time  during  the  litigation 
process  when  the  Contracting  Officer 
determines  that  it  is  in  the  best  interest  of  the 
Government  to  do  so,  in  which  case  the 
liability  for  any  resulting  claims  or  damages 
shall  be  at  the  expense  of  the  Government, 

(4)  The  contractor  must  inform  the 
Contracting  Officer  of  any  proposed  . 
settlement  agreement  The  notification  shall 
be  supported  by  all  information  available  to 
the  contractor  which  is  pertinent  to  the 
settlement 

(i)  Except  to  the  extent  prohibited  by  the 
Major  Fraud  Act  of  1988,  41  U.S.C.  256.  the 
Contracting  Officer  has  the  option  of 
accepting  the  settlement  reached  by  the 
contractor.  If  the  settlement  is  accepted,  the 
Contracting  Officer  and  the  contractor  shall 
negotiate  the  Government's  share  of  the 
settlement  and  litigation  expenses.  Any 
agreement  reached  at  this  point  shall  be  ' 
under  the  authority,  and  subject  to  the 
restrictions,  of  FAR  33.210. 

(ii)  If  the  contractor  proceeds  without,  or 
otherwise  does  not  obtain.  Contracting 
Officer  approval  of  the  settlement  agreement, 
the  cost  of  the  agreement  and  all  related 
costs  of  litigation  shall  be  at  the  contractor's 
own  risk  and  expense. 

(5)(i)  If  the  contractor  has  suffered  a  final 
judgment,  a  claim  for  reimbursement  of  th6 
costs  of  litigation  or  any  resulting  damages  or 
both  may  be  made  to  the  Contracting  Officer. 
Except  to  the  extent  prohibited  by  the  Major 
Fraud  Act  of  1988,  41  U.S.C.  256.  the 
Contracting  Officer  is  authorized,  in  his 
discretion,  to  negotiate  a  settlement  with  the 
contractor. 

(ii)  Reimbursement  of  costs  of  litigation 
and  judgments  under  subsection  (5)(i)  may  be 
paid  by  the  Government  notwithstanding  the 
prohibitions  contained  in  subsections 
970.5204-13(6)  (12)  and  (17)(iv),  subsections 
970.5204-14(6)  (10)  and  (15)(iv)  and  section 
970.5204-21(j)  and  section  970.5204-31. 

(6)  Certification  of  costs.  The  Contracting 
Officer  may  not  accept  any  settlement  or 
otherwise  authorize  reimbursement  of  costs 
and/or  damages  where  the  contractor  has  not 
certified,  in  the  form  required  by  the  clause  of 
this  contract  entitled  "Disputes, "  the  facts 
known  by  the  contractor,  at  the  time  the 
matter  is  submitted  for  review,  which  form 
the  basis  upon  which  the  contractor  seeks 
reimbursement  of  these  costs, 
(c)  Costs  of  Litigation. 
"Costs  of  Litigation"  as  used  herein, 
includes,  but  are  not  limited  to, 
administrative  and  clerical  expenses:  the  cost 
of  legal  services,  whether  performed  by  in- 
house  or  private  counsel:  the  costs  of  the 
services  of  accountants,  consultants,  or 
others  retained  by  the  contractor  to  assist  it 
all  elements  of  compensation,  related  costs, 
and  expenses  of  employees,  officers,  and 
directora;  and  any  similar  costs  incurred 
before,  during,  and  after  commencement  of  a 
judicial  or  administrative  proceeding  which 
bear  direct  and  substantial  relationship  to  the 
proceedings. 

17,  Section  970.5204-32  is  levised  to 
read  as  follows: 
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970.5204-32    Required  bond  and 
Insurance-aKclusiva  of  Govemmant 
property. 

Note  1:  In  contracts  with  nonprofit 
contractors  use  the  following  clause: 

The  contractor  shall  procure  and  maintain 
such  bonds  and  insurance  as  are  required  by 
law  or  by  the  written  direction  of  the 
Contracting  Officer.  The  terms  and 
conditions  of  such  bonds  and  insurance  shall 
conform  to  the  directions  of  the  Contracting 
Officer.  In  view  of  the  provisions  of  section 
970.5204-21,  "Property,"  the  contractor  shall 
not  procure  or  maintain  for  its  own  protection 
any  insurance  covering  loss  or  destruction  of, 
or  damage  to.  Government  property. 

Note  2:  In  contracts  with  profit  making 
contractors  use  the  following  clause: 

The  contractor  shall  procure  and  maintain 
such  bonds  and  insurance  as  are  required  by 
law  or  by  the  written  direction  of  the 
Contracting  Officer.  The  terms  and 
conditions  of  any  such  bonds  and  insurance 
shall  conform  to  the  directions  of  the 
Contracting  Officer.  In  view  of  the  provisions 
of  970.5204-21,  "Property."  the  contractor 
may,  at  its  own  expense  and  not  as  an 
allowable  cost,  procure  for  its  own  protection 
insurance  covering  loss  or  destruction  of,  or 
damage  to.  Government  property  to 
compensate  the  contractor  for  any 
unallowable  or  nonreimbureable  costs 
incurred  in  connection  with  such  property. 

18.  Sections  970.5204-55  and  970.5204- 
56  are  added  as  follows: 

970.5204-55    Celling  on  certain  llabllltiea 
for  profit  making  contractors. 

(a)  The  contractor's  potential  financial 
obligations  under  the  unallowable  Avoidable 
Cost  provisions  contained  in  970.5204- 
13(e)(12)  and  (e)(17)(iv),  970.5204-14(6) (10) 
and  (eH15)(iv),  970.5204-21(j),  and  970.5204- 
31,  (including  (1)  Noncriminal  fines  and 
penalties,  (2)  losses  which  are  avoidable 
losses  or  other  third  party  claims  including 
the  costs  of  defense  of  such  litigation,  (3) 
additional  programmatic  expenses  which  are 
Avoidable  Costs,  and  (4)  the  costs  of 
contractor  responsibility  for  lost  or  damaged 
Government  property)  shall  be  limited  to  the 
amount  of  the  actual  award  fee  earned  and 
the  actual  basic  fee  earned  under  the  contract 
(or  the  amount  of  6-months  of  fixed  fee  in  the 
case  of  cost-plus-fixed  fee  contracts)  in  the 
.  evaluation  period  when  the  event  or  events 
which  led  to  the  imposition  of  the  incurrence 
of  costs  or  liabilities  or  the  imposition  of  fines 
and  penalties  occurred.  This  limitation  or 
ceiling  does  not  apply  to  any  other  categories 
of  unallowable  costs,  nor  shall  any  other 
unallowable  costs  be  utilized  in  the 
calculation  of  that  ceiling  for  any  evaluation 
period.  In  the  case  of  continuing  activities  of 
the  contractor  which  occur  over  a  number  of 
evaluation  periods  and  result  in  costs  or 
liabilities  described  above,  the  potential 
financial  obligation  of  the  contractor  shall  be 
limited  to  the  amount  of  the  actual  award  fee 
earned  and  the  actual  basic  fee  earned  in  the 
single  evaluation  period  when  the  incident(s) 
or  event(s)  giving  rise  to  the  contractor's 
disallowed  cost  or  expense  took  place.  If  it  is 
no)  possible  to  relate  or  reasonably  allocate 


particular  activities  to  individual  evaluation 
periods,  the  financial  obligation  of  the 
contractor  shall  be  limited  to  the  amount  of 
the  actual  award  fee  earned  and  actual  basic 
fee  earned  in  the  evaluation  period  when  the 
amount  of  such  nonreimbursable  costs  or 
liabilities  were  finally  determined.  If  the 
determination  as  to  which  award  fee 
period(8)  the  incident  or  activity  occurred 
resulting  in  the  unallowable  avoidable  costs 
is  made  following  the  expiration  of  the 
contract,  or  the  contractor  is  otherwise 
replaced,  the  actual  award  fee  earned  and 
the  actual  basic  fee  earned  for  the  last 
evaluation  period  that  the  contract  was  in 
effect  shall  be  utilized  after  deducting 
disallowed  Avoidable  Costs  that  were 
previously  charged  to  the  contractor  during 
that  period. 

(b)(l]  The  financial  obligations  of  a 
subcontractor,  at  any  tier  or  level,  under  the 
unallowable  Avoidable  Cost  provisions 
contained  in  970.5204-13(e)(12)  and 
{e)(17)(iv).  970.5204-14(e)(10)  and  (e)(15Kiv), 
970.5204-21(j),  and  970.5204-31,  (including  (i) 
Noncriminal  fines  and  penalties,  (ii)  losses 
which  are  avoidable  losses  or  other  third 
party  claims  including  the  costs  of  defense  of 
such  htigation,  (iii)  additional  programmatic 
expenses  which  are  Avoidable  Costs,  and  (iv) 
the  costs  of  subcontractor  responsibility  for 
lost  or  damaged  Government  property)  shall 
be  limited  to  the  cumulative  amount  of  the 
fee  or  profit  actually  earned  under  the 
contract,  whether  cost-plus  or  fixed-price, 
during  the  six-month  contractor  evaluation 
period  when  the  event  or  events  which  were 
caused  by  the  subcontractor  led  to  the 
incurrence  of  costs  or  liabilities  or  the 
imposition  of  fines  and  penalties  occurred, 
provided,  however,  if  the  Contracting  Officer 
cannot  reasonably  determine  the  amount  of 
profit  earned,  the  amount  of  profit  earned 
shall  be  deemed  to  be  15%  of  the  subcontract 
price,  prorated  to  the  applicable  six-month 
award  fee  period,  which  shall  be  the  liability 
cap  for  such  period.  This  limitation  or  ceiling 
does  not  apply  to  any  other  categories  of 
unallowable  costs.  In  the  case  of  continuing 
activities  of  the  subcontractor  which  occur 
over  a  number  of  contract  evaluation  periods 
and  result  in  costs  or  liabilities  described 
above,  the  potential  financial  obligation  of 
the  subcontractor  shall  be  limited  to  the 
amount  of  the  fee  or  profit  earned  in  the 
single  contractor  evaluation  period  when  the 
incident(s)  or  event(s)  giving  rise  to  the 
subcontractor's  disallowed  cost  or  expense 
took  place.  If  it  is  not  possible  to  relate  or 
reasonably  allocate  particular  activities  to 
individual  contractor  evaluation  periods,  the 
financial  obligation  of  the  subcontractor  shall 
be  limited  to  the  amount  of  the  actual  fee  or 
profit  earned,  or  the  percentage  of  the 
contract  price  designated  by  the  Contracting 
Officer  during  the  evaluation  period  when  the 
amount  of  such  nonreimbursable  costs  or 
liabilities  were  finally  determined.  If  the 
determination  as  to  which  award  fee 
period(s)  the  incident  or  activity  occurred 
resulting  in  the  unallowable  avoidable  costs 
is  made  following  the  expiration  of  the 
contract  or  the  subcontractor  is  otherwise 
replaced,  the  actual  fee  or  profit  earned,  or 
the  percentage  of  the  contract  price 
designated  by  the  Contracting  Officer  for  the 


last  contractor  evaluation  period  that  the 
subcontract  was  in  effect  shall  be  utilized, 
afier  deducting  disallowed  Avoidable  Costs 
that  were  previously  charged  to  the 
subcontractor  during  that  period. 

(2)  Where  the  amount  of  fee  or  profit 
earned  by  a  subcontractor  during  the 
contractor's  evaluation  period  is  not 
sufficient  to  pay  in  full  all  Avoidable  Costs 
incurred  during  that  period,  the  excess 
amount  of  these  costs  will  be  reimbursed  or 
otherwise  treated  as  allowable  costs  by  DOE: 
provided,  however.  That  the  M&O  contractor 
shall  be  responsible  for  the  payment  of  such 
Avoidable  Costs  in  excess  of  the 
subcontractor's  ceiling  if  such  costs  and/or 
damages  were  caused  in  whole  or  in  pari  by 
the  negligence  of  the  M&O  contracton 
provided,  further.  That  in  any  case  the  M&O 
contractor's  obligation  to  pay  Avoidable 
Costs  incurred  by  the  negligence  of  the 
subcontractor  is  limited  to  the  extent  that  (i) 
The  subcontractor's  profit  for  that  evaluation 
period  was  insufficient  to  pay  the  Avoidable 
Costs  in  full  and  (ii)  the  contractor's  ceiling 
on  Avoidable  Costs  liabilities  specified  in 
this  subsection  and  in  subparagraph  (a)  of 
this  section  has  not  been  reached  for  that 
evaluation  period.  The  contractor  shall  not 
require  a  subcontractor,  at  any  tier  or  level, 
to  provide  financial  guarantees  for  the 
payment  of  Avoidable  Costs  beyond  the 
profit  or  fee  earned  by  the  subcontractor  in 
the  relevant  contractor's  six-month 
evaluation  period. 

(3)  Appropriate  provisions  to  implement 
the  subcontractor  liability  ceiling  contained 
in  this  subparagraph  (b)  shall  be  inserted  into 
every  subcontract,  at  any  tier  or  level 
entered  into  with  an  M&O  contractor 
executed  after  the  effective  date  of  these 
regulations,  provided,  however.  That  such 
subcontract  shall  provide  that  to  the  extent 
that  Avoidable  Costs  incurred  by  the 
negligence  of  the  subcontractor  are 
reimbureed  by  the  Government  to  the  M&O 
contractor,  the  M&O  contractor  shall 
reimburse  its  subcontractor  for  all  such  costs 
to  the  extent  that  such  subcontractor  has 
already  paid,  or  incurred  without 
reimbursement  such  costs. 

(c)  The  contractor  shall  be  responsible  for 
all  costs  and  liabilities  described  in 
paragraph  (a)  and  (b)  of  this  section,  up  to  the 
amount  of  the  actual  award  fee  earned  and 
the  actual  basic  fee  earned  in  the  pertinent 
evaluation  period.  The  contiactor  agrees  to 
provide,  in  such  form  and  amount  as  shall  be 
satisfactory  to  the  Contracting  Officer,  a 
financial  guarantee  to  assure  that  the 
contractor  will  have  sufficient  resources  to 
satisfy  all  costs  and  liabilities  up  to  the 
amount  of  the  actual  award  fee  earned  and 
the  actual  basic  fee  earned  for  a  period  based 
upon  the  highest  amount  of  fee  received  over 
the  last  four  evaluation  periods. 
Alternatively,  at  the  election  of  the 
contractor,  at  the  end  of  each  evaluation 
period  the  Contracting  Officer  may  retain  a 
percentage  of  the  award  fee  and  basic  fee  as 
determined  to  be  sufficient  by  the 
Contracting  Officer  to  protect  the  interests  of 
the  Government.  With  respect  to  new 
contracts  or  contracts  that  have  been  in 
effect  for  less  than  two  years  (or  four  six- 
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month!  •vduattarpotodb);  tht  gnsantM 
■hall  bv  is  Kt  aiBMBttlMt  tha  CoBttvdiiii 
OfBor  dststmiiMt'to  t»iB  dM-haat  intHvati 
of  th«  GoverainBil  bnt  nottD  «3cca«d'tfa»- 
amount  of  awant  b«  and  haiin  fa*  amilaUa 
for  the  upeomiagievahiatiaitpeiiad;  Tba 
financial  respoaaibility  of  the  contmotoc  and 
the  guarantee  ar  eetainage  of  the  otmttmctar 
and  the  guarantee  or  tataumse- shall  remain 
in  effect  fat  up  to  one  year  alter  the 
tenninatioa  or  expiration  of  the  contncl;  Any 
coat*  or  llabilitiea  to  third  pattiea  beyond  the 
limitatioos  dcaahbad  above  would  be 
reimbursed  tubiect  to- the  otbas  proviaiaaaio£ 
the  contract  goveming^coat  raiiBbuBaanianL 
The  contractor's  potential  financial' riah  far 
proceedinga  cosu  under  the  Major  FcaudAct 
of  IWa,  41  U.S.C  256i  OB  the  ciwilor  climinal 
penalties  provisions  of  the  Price-Anderson 
Amendments  Act  of  1988.  42  U^C  2273. 
2282.  will  not  be  limited  except  aa  providedin 
regulations  implementing  those  provisions. 


970152M-5S 

(aJU)  Avoidable  CosU  ara  those  oosts. 
specified  ia  97a52(M-U(eKU)  and  (e)(17)(iv)^ 


97(r.SS>*-M(hHlO)  and'(feR15](<v),  970.5284- 
21  (i),  anGN9T0>S2B4-31  which  are- incurred  a» 
the  reaulf  of  negHgence  or  wtUful  misconduct 
by  d»coati<actororit»sabeontractorv,  in 
canning  onf  the  tenne  «id  conditions  of  the 
contract  when: 

(i)  The  work  irclearly  within  the  sole  md 
exclusive  control  of  the  contractor  or 
subcontractor  and 

(lifThe  increesed  oo*t»  or  expenses  result' 
from  the  aotlona  or  inaetiens  of  the  contractor 
or  subcontMctun  and 

(iii)  008  i*  not  responsible  ib  any  way  fbr 
the  act  or  onrisaion  which  reeulted  in  the 
additional  costs. 

(2)  The  cost  andmpenses  of  litigation, 
settlements,  and  reia^  litigation  costs 
(induding  attorneys  fees),  fines,  penalties, 
judgments  and  liabilities  resulting  from 
administrative  findings,  and  damage  to,  or 
loss  of  Government  property  when  carrying 
out  well  understood  non-experimental  work 
and  damage  to.  or  loss  of,  Covemment 
property  aa  the  result  of  theft,  embezzlement 
or  other  unauthorized  use  are  unallowable- to 
the  eiitenf  that'  the  acts  or  omissions  resulting 


in  these  costs  are  Avoidable  Costras  defined' 
in  paragraph  (t)  above.  Such  costs  are 
unallowable  except  as  specifically  authorized 
by  the  Contracthig  Officer  and  within  th» 
scope  of  work  in.  tfa»  contract 

(b)  For  purpose*  of  this  section,  negligence 
is  the  faiiun  to  axMcia*  that  standard  of  care 
which  a  reasonahkraod  prudent  person 
would  exercise  under  the  same  or  umilar 
circumstaace*  in  an  identical  or  similar 
environment. 

(c)  Avoit&ble  Costa  shall  not  include  the 
cost  of  loaaes  or  damages  inmurad  by  the 
contractor  a*  a  result  of  the  acts  or  omission*, 
of  employees  who.  during  the  phase-in  period 
of  a  new  contracts  the  contractor  is  required 
to  employ  a*  a  result  of  assuming  the 
management  of  a  DOE  facility.  The  length  of 
this  phaae-in  pehod  shall  be  —  months.  It 
shall  in  no  event,  however,  exceed  twelve 
months.  The  contractor  is  always  responsible 
for  the  acts  or  amissions  of  any  employee, 
hired  directly  by  the  contractor. 

[FR  Doc.  9t-2212filed  2-ft>«lt  8:45-am] 
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ENVIROMMCffTAL  PROTECTION 
AGENCY 

40  cm  Part  196 
[Pm.M19-<] 

Watar  Progranw;  QuM««nM 
EstaMWring  Taat  Procaduraa  for  tfM 
Afialyaia  of  Pollutants 

AQINCV:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule  with  request  for 
comments. 


r.  This  proposed  rule  amends 
the  Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants  under  section  304(h)  of  the 
Clean  Water  Act.  This  amendment 
approves  a  method  for  the  analysis  of 
seventeen  tetra-through  octa- 
•   chlorinated  dioxin  and  furan 
compounds.  This  technique,  isotope 
dilution  high  resolution  GC/MS,  is 
substantially  the  same  in  both  precision 
and  accuracy  to  the  techniques  already 
approved  under  40  CFR  part  136. 
Approved  analytical  techniques  are 
used  for  determining  compliance  with 
effluent  limitations,  guidelines  and 
standards  and  in  pretreatment 
standards  set  forth  at  40  CFR  parts  402 
through  699  (unless  otherwise  specially 
noted  or  defmed  in  those  parts.). 
OATia:  Comments  on  this  proposal  must 
be  submitted  on  or  before  March  11. 
1991. 

ADOmsscs:  Comments  on  this  proposal 
should  be  labeled  as  "secUon  304(h): 
Comments  on  Proposed  Rule"  and 
submitted  to:  Mr.  James  Lichtenberg, 
Environmental  Monitoring  Systems 
Laboratory-Cincinnati,  U.S. 
Environmental  Protection  Agency,  28 
West  Martin  Luther  King  Drive. 
Cincinnati.  Ohio  45268. 

That  portion  of  the  public  docket 
proposed  for  incorporation  by  reference 
into  40  CFR  part  136  is  available  upon 
request  during  this  comment  period  from 
Mr.  James  Lichtenberg.  Environmental 
Monitoring  Systems  Laboratory- 
Cincinnati,  U.S.  Environmental 
Protection  Agency.  26  West  Martin 
Luther  King  Drive,  Cincinnati,  Ohio 
45288.  Telephone  Number:  (5131  569- 
7306. 

The  entire  public  docket  will  be 
available  for  inspection  from  8  a.m.  to  4 
p.m.  in  EPA's  Public  Information 
Reference  Unit,  room  M2904  (rear  of 
EPA  Library),  PM-211D,  401  M  Street 
SW.,  Washington.  DC  20460,  and  at  the 
Environmental  Monitoring  Systems 
Laboratory— Cincinnati,  at  the  Andrew 
W.  Breidenbach  Environmental 
Research  Center,  28  West  Martin  Luther 


King  Drive.  Cincinnati.  Ohio  45268.  from 
6  a.m.  to  4:30  p.m..  Monday  through 
Friday,  excluding  Federal  holidays.  The 
EPA  information  regulation  (40  CFR  part 
2)  allows  the  Agency  to  charge  a 
reasonable  fee  for  copying. 
KM  njRTMiR  mromu-noN  coNTAcr: 
Mr.  James  J.  Lichtenberg  at  the  address 
hsted  above,  or  call  (513)  569-7306. 
SUfn^MINT AMY  INFOMMATKM 
Outlina  of  Preamble 

I.  Authority 

II.  Background  and  History 

A.  Analytical  Methods  Under  40  CFR  part 
136 

B.  Dioxin  Testing 

ni.  Summary  of  Proposed  Rule 
A.  Introduction 
E  Summary  of  Proposed  Method 

C.  Method  Parameters  and  Units 

D.  Method  Quality  Control 

IV.  Method  ValidaUon 

A.  ResulU  of  Method  Validation  Studies 

B.  Results  of  MDL  Study 

V.  Precision  and  Recovery  of  the  Proposed 

Test  Method 

VI.  Regulatory  Requirements 

VII.  Pubhc  Docket 

VIII.  Materials  Proposed  for  Incorporation  by 
Reference  into  40  CFR  Part  136 

IX.  Request  for  Comments 

I.  Authority 

Today's  proposal  is  pursuant  to  the 
authority  of  sections  301.  304(h).  and 
501(a)  of  the  Clean  Water  Act  (CWA). 
33  U.S.C.  1251  et  seq  (the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972  as  amended  by  the  Clean  Water 
Act  of  1977  and  the  Water  Quality  Act 
of  1987)  33  U.S.C.  1314(h),  1361(a)  88 
Stat.  816.  Pub.  L  92-500,  91  Stat.  1567. 
Pub.  L.  95-217;  100  Stat.  7,  Pub.  L  100-4 
(the  "Act").  Section  301  of  the  Act 
prohibits  the  discharge  of  any  pollutant 
into  navigable  waters  unless  the 
discharge  complies  with  a  NPDES 
permit,  issued  under  section  402  of  the 
CWA.  Section  304(h)  of  the  Act  requires 
the  Administrator  of  the  EPA  to 
"promulgate  guidelines  establishing  test 
procedures  for  the  analysis  of  pollutants 
that  shall  include  the  factors  which  must 
be  pfovided  in  any  certification 
pursuant  to  section  401  of  this  Act  or 
permit  applications  pursuant  to  section 
402  of  this  Act."  Section  501(a)  of  the 
Act  authorizes  the  Administrator  to 
"prescribe  such  regulations  as  are 
necessary  to  carry  out  his  function 
under  this  Act." 

The  Administrator  has  also  made 
these  test  methods  applicable  to 
monitoring  and  reporting  of  NPDES 
permits  (40  CFR  part  122.  8  §  122.21. 
122.41. 122.44,  and  123.25),  and 
implementation  of  the  pretreatment 
standards  issued  under  section  307  of 
the  CWA  (40  CFR  part  403.  8  §  403.10 
and  402.12). 


n.  Background  and  History 

A.  Analytical  Methods  Under  40  CFR 
Part  136 

The  CWA  establishes  two  principal 
bases  for  effluent  limitations.  First 
existing  discharges  are  required  to  meet 
technology-based  effluent  limitations 
that  reflect  the  best  available 
technology  economically  achievable. 
New  source  discharges  must  meet  the 
best  demonstrated  technology-based 
controls.  Second,  where  necessary, 
additional  requirements  are  imposed  to 
assure  attainment  and  maintenance  of 
water  quality  standards  established  by 
the  States  under  section  303  of  the 
CWA.  In  establishing  or  reviewing 
NPDES  permit  limits.  EPA  must  ensure 
that  the  limits  will  result  in  the 
attainment  of  water  quality  standards 
and  protect  designated  water  uses, 
including  an  adequate  margin  of  safety. 

To  ensure  compliance  with  these 
effluent  limitations,  EPA  promulgated 
"Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants"  in  40  CFR  part  136  on 
October  16. 1973  (38  FR  28758).  These 
Guidelines,  as  amended,  provide  test 
procedures  for  262  different  parameters. 
These  procedures  apply  to  the  analysis 
of  inorganic  (metal,  non-metal,  mineral), 
nutrient  demand,  residue,  radiological, 
organic,  bacteriological,  and  physical 
parameters.  Today's  proposal  would 
add  a  method  to  this  hst  of  nationally- 
approved  methods.  EPA  approves 
methods  which  can  provide  generally 
consistent  and  reliable  results.  Such 
methods  must  be  scientifically 
validated,  provide  for  reasonable 
precision  and  recovery  profiles,  and 
provide  for  quality  control. 

An  alternate  test  procedure  program 
is  also  provided  in  40  CFR  136.5. 
whereby  the  Administrator  may  approve 
alternate  test  procedures  developed  and 
proposed  by  dischargers  or  other 
persons.  If  dischargers  or  other  persons 
wish  to  use  such  alternate  test 
procedures,  they  must  apply  to  the  State 
or  Regional  EPA  permitting  office  for 
limited  approval  and  to  the  Director  of 
the  Environmental  Monitoring  and 
Support  Laboratory  (now  the 
Environmental  Monitoring  Systems 
Laboratory)  in  Cincinnati  for  nationwide 
approval. 

Finally,  there  may  be  discharges  from 
some  particular  industries  which  need  to 
be  regulated  on  the  basis  of  parameters 
or  test  procedures  which  have  not  been 
proposed  and  approved  within  the  scope 
of  the  test  procedure  guidelines  under  40 
CFR  part  136.  EPA  may  include  such 
parameters  as  alternate  test  procedures 
within  the  rulemaking  for  these 
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indugtries  in  accordanca  with  the 
provisions  piesuibed  at  40  CFr  401.i3. 
'Test  Procedures  for  Measurements." 

B.  Dioxin  Testing 

In  1978  the  U.S.  District  Court  for  the 
District  of  Columbia  entered  a  consent 
decree  requiring  the  Environmental 
Protection  Agency  (EPA)  to  measure  and 
Bmit  65  compounds  end  classes  of 
compo«inds  in  effluents  discharged  to 
receiving  waters  in  the  United  States 
(NRDC  F  EPA).  The  list  of  65  was 
stibsequently  refined  by  EPA  to  a  list  of 
128  specific  analytes  termed  the 
"Priority  PoDutanto"  sod  codified  as  the 
section  307(a)  list  of  "toxic  pollutants" 
in  the  1977  Qean  Water  Act  (CWA) 
amendments.  Priority  Polhttant  Nuiid)er 
126  is  2,3.7.8  -te^ddorodibenro-p- 
dioxin  (2.3,73-TCDD}.  one  of  the  most 
toxic  substances  known  to  man. 

At  the  time  of  the  Inception  of  EPA. 
several  other  Federal  agencies  were 
invcrfved  in  the  regulation  of  dloxin- 
cootaining  materials.  In  1970.  USDA 
cancelled  registration  of  the  herbicide 
2.4i.S-Tridilorophenoxyacetic  acid  (2.4,5- 
T)  for  use  on  human  food  crops,  near 
bodies  of  water,  and  around  homes.  The 
cancellation  was  based  on  the 
contamination  of  tbs  herbicide  with  low 
levels  of  Z,3.73-TCDD.  In  1971.  following 
a  recommendation  from  the  National 
Academy  of  Science.  EPA  restored  the 
registration  of  Z4.5-T  for  use  on  forests, 
range  lands,  and  in  rice  fields,  but 
limited  the  allowable  levels  of  2.3.7.8- 
TCDD  in  new  stodcs  of  tfie  herbicide  to 
less  than  0.1  parts  per  million  (ppra).  In 
1979.  respmniing  to  new  data  on  the 
effects  of  dioxin  on  laboratory  animals 
and  health  effects  in  a  population  of 
women  Hving  in  Oregon  near  where 
Z.4,5-T  was  sprayed,  EPA  issned  an 
esueigency  suspension  of  2,4,5-T  use. 

Also  in  1879,  EPA  published  the  first 
and  only  Agency  analytical  method  for 
2,S,7,8-TC3)D  to  be  proniulgeted  under 
section  904(h).  Method  MS  was 
pabiished  in  PR  44  (231),  on  December  3, 
1979.  Tin  metfiodjs  specific  to  die  one 
isoBier,  2,S,73-TGDD,  and  has  n 
approximate  detection  limit  of  2000 
parts  per  quadritton  (ppq)  in  water. 

In  1982.  EPA  oonfirmed  eariier 
findings  of  tfie  Canters  for  Dtoeass 
Control  (CDC)  &at  the  several  areas  in 
and  aro«ind  Ttaaee  Beach.  Kfissooii  wers 
significantly  contaminated  with  24J J- 
TCDD  as  a  reeah  of  te  disposal  of 
waste  iadastrial  aila.  The  problesss  at 
Times  Beach,  a^  (faoee  later  identtfied 
at  Lore  CaMJ  ia  f lliqsra  Falls.  New 
York.  incnasMl  pdbkc  awaianess  of  the 
poteatial  for  dtala  contaminatioa. 
Partfy  ia  tsspenss  ta  drfs  aiiisisases.  the 
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methods  for  dioxins.  and  in  evafaiation 
of  the  potential  toxic  e^cts  of  tiw 
potyoUorinated  dibenso-p-dioxins 
(PQK))  and  polychlorinated 
dibenzofiiraas  (PCDF). 

In  December  1983.  EPA  issued  its 
Dkucin  Strategy  for  identifying, 
investigating,  and  cleaning  up  sites 
contaminated  by  dioxin.  One  aspect  of 
that  strategy  was  a  comprehensive 
national  survey  of  potentially 
contaminated  ii^dustrial  sites.  The  report 
on  the  National  Dioxin  Study,  Tiers  3. 5, 
6.  and  7  was  issued  in  February  1987 
(EPA  440/4-87-003).  The  methods 
employed  for  that  study  were  restricted 
to  the  analysis  of  2.37.8-TCDD.  and 
were  either  variants  of  Method  613  or 
research  methods  employed  by  three 
Agency  ORD  laboratories  and  an 
academic  institution  under  contract 
Throu^  the  Ofiice  of  Solid  Waste 
(OSW).  the  EPA  published  two  draft 
Biethods  for  the  analysis  of  PCDDs  and 
PCDFs.  Method  828a  included  in  the 
September  1986  release  of  the  OSW 
method  manual  SW-84B,  provided  for 
the  analysis  ofaU  seventeen  2.3,7,8- 
substituted  PCDDs  and  PCDFs,  at  levels 
of  approximately  100  parts  per  trillion 
(ppt)  in  water,  and  1  part  per  billion 
(ppb)  in  soils.  In  1987,  a  draft  of  a  more 
sensitive  mediod.  Method  8290,  was 
released  for  comment,  a  revision  of 
Method  8290  was  prepared  in  1989  for 
the  Office  of  Solid  Waste. 

In  1984.  EPA  published  a  revision  of 
eariier  water  quality  criteria  in  partial 
fulfillment  of  botii  paragraph  11  of  the 
consent  decree  and  section  303(c)  of  the 
CWA.  The  document  entitled  "Ambient 
Water  Quality  Criteria  for  2.3.7.8- 
Tetrachhwodibenxo-p^iioxfai"  (EPA  440/ 
S-84-0e7)  established  the  level  of  0.013 
parts  per  quadrillion  as  the 
concentration  in  water  that  corresponds 
to  e  hmnan  cancer  risk  of  10~*.  This 
level  is  below  the  abdity  of  any  method 
at  that  time  or  tin  present  to  (tetect  this 
analyte. 

In  1987,  inan  effort  to  address  risks 
posed  by  VCXXi%  and  PCDFs  m  the 
environment  EPA  adopted  an  interim 
procedure  for  estimating  the  hazard  and 
dose-response  of  complex  mixtures  of 
PCDDs  and  PCDFs  tfiat  was  based  on 
dioxhi  "toxicity  equivalence"  factors 
flEFs)  (H'A/625/3-87/012).  That 
procedore.  updated  in  1088  (EPA/625/3- 
88/t)18).  recognized  that  structure- 
activity  relationships  exist  between  the 
ihsmtrsl  stnirtiirs  nf  s  psrtiniltir 
PCDDAPd}F  "and  its  ability  to  elicit  a 
biolo^cal/toxic  response  hi  various  in 
vivo  md  in  vitro  test  systsms".  Of  the 
210  peesible  chlorinated  dibemo-pK 
dio9dns  and  chlorinated  dibeosofisans, 
the  savanteen  isomers  tfnt  bear  ddorine 
in  the  2.37.  and  8posiaons  of 


their  respective  structures  are  the 
compounds  of  greatest  concern.  To  aid 
in  the  assessaient  of  risks  to  human 
health  and  the  envtroaoent  a  factor  is 
asaigned  to  each  of  these  seventeen 
2,3w7.8-sttbstitaled  PCDDs  and  PCDFs 
that  relates  the  toxicity  of  that  isomer  to 
a  ooncenfration  of  the  most  toxic  isoaser. 
2,3,7,8-TCDD.  These  factors  are  caUed 
TEFs.  The  concentrations  of  any  of  the 
seventeen  isomers  that  are  detected  in 
an  envBonmental  saoifrie  can  ttien  be 
adJBSted  by  ttie  TEF  and  summed, 
yielding  a  concentration  of  2.3,7,8-TCDD 
with  an  equivalent  toxicity. 

Given  that  PCDD/PC33F  isomers  other 
than  2.3,7,8-TCDD  have  been  identified 
in  effluents  from  pulp  and  paper  mills 
and  in  samples  from  other  industries. 
and  considering  that  the  TE7-adju8ted 
concentrations  of  the  2.3.73-sub8tituted 
PCDDs  snd  PCDFs  are  additive,  there 
has  been  increased  need  for  analyses  of 
PCDDs  and  PCDFs  other  than  2.3 73- 
TCDD.  The  patterns  of  occurrence  of  the 
other  PCDDs  and  PCFDs  have  also  been 
demonstrated  to  be  of  use  in 
differentiating  potential  sources  of 
environmental  contamination. 

m.  Summary  of  Proposed  Rule 

A.  Introduction 

The  proposed  method.  Method  1613.  is 
a  high  resolution  capillary  column  gas 
chromato^-apby  (HRGC)/high 
resolution  mass  spectrometry  (HRMS) 
method  for  analysis  of  tetrs-  through 
octa-chlorinated  dibenzo-p-dioxins 
(PCDDs)  and  dibenzofurans  (PCDFs) 
using  isotope  dilation.  Method  1613  was 
developed  by  the  USEPA  Office  of 
Water  Regidations  and  Standards 
(OWRS).  industrial  Technology  Division 
(ITD)  in  response  to  tiie  need  for 
analysis  of  treated  effluents  st  low 
levels  of  2.3,74-TaW)  (10  ppq).  The 
nietfiod  was  designed  for  regolatoty 
development  purposes  and  compHance 
monitoring  under  the  National  PoUutsmt 
Discharge  EUnUnation  System  (NPDES, 
CWA  section  402). 

Hie  seventeen  dioxin  and  furan 
compounds  identified  in  this  amendment 
may  be  determined  in  waters,  soils, 
shidges.  and  other  matrices  using  the 
proposed  method.  The  detection  limits 
of  the  method  sre  usually  dep>endent  on 
the  level  of  interferences  rather  than 
inatiTifnontnl  limitation.  The  minimum 
levels  ^d^f"Hft*»<^  in  this  amendment 
typify  the  mintmum  quantities  that  can 
be  dsteiBii&ad  in  environmental 
sasBBlas.  using  the  method.  Actual 
detection  lissits  for  a  given  aiatrix  would 
need  detanteatioB  on  a  case-by- 
basis. 
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The  GCMS  portions  of  the  proposed 
method  ere  for  use  only  by  snalysts 
experienced  with  HRGC/HRMS  or 
under  the  close  supervision  of  such 
qualified  persons.  Each  laboratory  that 
uses  the  method  must  demonstratd  the 
ability  to  generate  acceptable  results 
using  the  procedure  in  section  6.2  of  the 
method. 

B.  Summofy  of  Proposed  Method 

*<}-labeled  analogs  of  fifteen  of  the 
2,3,73-substituted  PCDDs  and  PCDFs 
are  added  to  each  sample  prior  to 
extraction.  Samples  containing  coarse 
solids  are  prepaired  for  extraction  by 
grinding  or  homogenization.  Water 
samples  are  filtered  and  then  extracted 
with  methylene  chloride  using 
separatory  funnel  procedures.  The 
pairtiailates  from  the  water  samples, 
soils,  and  other  finely  divided  solids  are 
extracted  using  a  combined  Soxhlet 
extraction/Dean-Stark  azeotropic 
distillation.  Prior  to  cleanup  and 
analysis,  the  extracts  of  the  filtered 
water  and  the  particulates  are 
combined. 

After  extraction.  *X:i4-labeled  2,3.7,8- 
TCDD  is  added  to  each  extract  to 
measure  the  efficiency  of  the  cleanup 
process.  Sample  cleanup  may  include 
back  extraction  «vith  acid  and/or  base, 
and  gel  permeation,  alumina,  silica  gel, 
and  activated  carbon  chromatography. 
High  performance  liquid 
chromatography  (HnXI)  may  be  used 
for  further  isolation  of  the  2,3,7,8- 
isomers  or  other  specific  isomers  or 
congeners. 

After  cleanup,  the  extract  is 
concentrated  to  near  dryness. 
Immediately  prior  to  injection,  two 
internal  standards  are  added  to  each 
extract,  and  a  1  uL  aliquot  of  the  extract 
is  injected  into  the  gas  chroma tograph. 
The  analytes  are  separated  by  the  GC 
and  detected  by  a  high  resolution 
(S  10,000)  mass  spectrometer.  Two  exact 
masses  (m/z's)  are  monitored  for  each 
analyte. 

Dioxins  and  furans  are  identified  by 
comparing  GC  retention  times  and  the 
ion  abundance  ratios  of  the  m/z's  with 
the  corresponding  retention  time  ranges 
of  authentic  standards  and  the 
theoretical  ion  abundance  ratios  of  the 
exact  m/z's.  Isomers  and  congeners  are 
identified  when  the  retention  times  and 
m/z  abundance  ratios  agree  within  pre- 
defined limits.  By  using  a  GC  column  or 
columns  capable  of  resolving  the  2,3,7.8- 
substituted  isomers  from  all  other  tetra- 
isomers,  the  2,3,7,8-substituted  isomers 
are  identified  when  the  retention  time 
and  m/z  abundance  ratios  agree  within 
pre-defined  limits  of  the  retention  times 
and  exact  m/z  ratios  of  authentic 
standards. 


Quantitative  analysis  is  performed  by 
GCMS  using  selected  ion  current  profile 
(SICP)  areas,  in  one  of  two  ways.  For  the 
fifteen  2,3,7,8-substituted  isomers  for 
which  labeled  analogs  are  available,  the 
GCMS  system  is  calibrated  and  the 
compound  concentration  is  determined 
using  an  isotope  dilution  technique.  The 
quantitative  result  for  each  of  these 
fifteen  isomers  is  corrected  for  the 
recovery  of  the  corresponding 
isotopically-labeled  compound  from  the 
sample,  which  serves  to  correct  for  the 
variability  of  the  entire  analytical 
procedure.  Although  a  labeling  analog  of 
the  octachlorinated  dibenzofuran 
(CX:DF)  is  available,  using  high 
resolution  mass  spectrometry  it 
produces  an  m/z  that  may  interfere  with 
the  identification  and  quantitation  of  the 
imlabeled  octachlorinated  dibenzo-p- 
dioxin  (OCDD).  Therefore,  this  labeled 
analog  has  not  been  included  in  the 
calibration  standards,  and  the  unlabeled 
OCDF  is  quantitated  against  the  labeled 
OCDD.  Because  the  labeled  analog  of 
1,2,3,7,8.9-HxCDD  is  used  as  an  internal 
standard  (i.e..  not  added  before 
extraction  of  the  sample),  it  cannot  be 
used  to  quantitate  the  unlabeled 
compound  by  strict  isotope  dilution 
procedures.  Therefore,  the  unlabeled 
1.2,3.7,8,9-HxCDD  is  quantitated  using 
the  average  of  the  responses  of  the 
labeled  analogs  of  the  other  two  2.3,7,8- 
subsUtuted  HxCDD's,  1,2,3.4,7,8-HxCDD 
and  l,2,3,e,7,8-HxCDD.  As  a  result,  the 
concentration  of  the  unlabeled 
1,2,3,7,8,9-HxCDD  is  corrected  for  the 
average  recovery  of  the  other  two 
HxCDD's. 

For  non-2,3,7,8-substituted  isomers 
and  the  total  concentrations  of  all 
isomers  within  a  level  of  chlorination 
(i.e.,  total  TCDD),  concentrations  are 
determined  using  response  factors  from 
the  calibration  of  labeled  analogs  at  the 
same  level  of  chlorination. 

The  quality  of  the  analysis  is  assured 
through  reproducible  calibration  and 
testing  of  the  extraction,  cleanup,  and 
GCMS  systems. 

C.  Method  Parameters  and  Units 

Method  parameters  are  listed  below, 
identified  by  CAS  Registry  numbers. 


PCOOs/PCOFs  laomar/oongMMr  ■ 

CASrcgMiy 

2,3,7.».TCOO 

To«#-TCOO „ „. 

2.3.7.S.TCOF 

To«-TCOF... „.    _J 

1,2,3,7,S.PaCOO 

1 746-01 -« 
41903-67-5 
51207-31-9 
56722-27-5 
40321-76-4 

ToM-PsCOO 

1  £,3,7AP9COF 

2.3.4,7,S.P«COF „. 

ToM-P«COF 

1.2.3.4.7.e-H«COO „ 

1A3.6.7,».HkC0O 

3606e-«2-a 

67117-41-6 
67117-31-4 
30402-1 S-4 
38227-28-6 
S76S3-66-7 

PCOOs/PCOFs  isemm/eonosnm  > 

CASragMry 

1.2,3.7.8,»+*(COO 

19406  74-3 

ToW-H)cCOO 

34466-«606 

1.2.3.4.7.6-HxCOF „      .-.„-    ... 

70646-26-9 

1 2.3.9,7  MbCOF „.. 

5/117-44-9 

1 .2.3.7.S.94t(COF 

7291S-21-9 

2.3.4.6.7.8-H)lCOF 

60651-34-5 

Total-MiiCOF 

55664-94-1 

1 .2.3,4.6.7.6-HpCOO 

35622-46-9 

Tolal-HpCOO 

37871-00-4 

1 .2.3,4,6.7,644pC0F 

67562-39-4 

55673-68-7 

Totet-HpCOF 

36988-75-3 

OCOO 

3266-67-9 

OCOF 

39001-02-0 

T( 

PaCOO 

HxCOO 

HpCOO 

CXiOO 

TCOf - 

PaCOF 

HxOTF 

HpCOF 

OCDF  . 


(Soxina  and  furwiK 

•  PwMfMomdbtnto-p-diain 

m  ( tOTSchtmmMmtfff./Mfti'y''' 
-  HaptacMorodbenio-p^toidn 
-  OctacMorodliMnz^tfoxIn 

PantachlonxSbanzofuran 

I  laplachtofodlbanzofufan 


Test  results  are  expressed  in  units  of 
pg/L  for  aqueous  samples.  For  samples 
containing  one  percent  or  greater  solids 
(soils,  sediments,  aqueous  sludges,  filter 
cake,  compost),  test  results  are  reported 
in  units  of  ng/Kg,  based  on  the  dry 
weight  of  the  sample. 

D.  Method  Quality  Control 

Method  1613  provides  a  QA/QC 
program  that  equals  or  exceeds  that  of 
the  600  series  methods  promulgated 
under  CWA  section  304(h). 

Each  laboratory  that  uses  the 
proposed  method  is  required  to  operate 
a  formal  quality  assurance  program.  The 
minimum  requirements  of  this  program 
consist  of  an  initial  demonstration  of 
laboratory  capability  (described  in 
Method  1613,  section  8.2),  analysis  of 
samples  spiked  with  labeled  compounds 
to  evaluate  and  document  data  quality, 
and  analysis  of  standards  and  blanks  as 
tests  of  continued  performance. 
Laboratory  performance  is  compared  to 
established  performance  criteria  to 
determine  if  the  results  of  analyses  meet 
the  performance  characteristics  of  the 
method.  If  the  method  is  to  be  applied 
routinely  to  samples  containing  high 
solids  with  very  little  moisture  (e.g., 
soils,  filter  cake,  compost)  or  to  an 
alternate  matrix,  the  high  solids 
reference  matrix  or  the  alternate  matrix 
is  substituted  for  the  reagent  water 
matrix  in  all  performance  tests. 

The  method  requires  spiking  of  all 
samples  with  labeled  compoimds  to 
monitor  method  performance.  When 
results  of  these  spikes  indicate  atypical 
method  performance  for  samples,  the 
samples  are  diluted  to  bring  method 
performance  within  acceptable  limits. 

The  method  requires  calibration 
verification  and  the  analysis  of  the 
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precision  and  recovery  standard  every 
shift  to  demonstrate  that  the  analytical 
system  is  in  control.  Analysis  of  blanks 
is  required  to  demonstrate  freedom  from 
contamination. 

Laboratories  using  the  method  are 
required  to  maintain  records  to  define 
the  quality  of  data  (i.e.,  data  accuracy 
statements)  that  are  generated. 

Specific  method  quality  control 
requirements  are  described  in 
paragraphs  1-8  below. 

Note:  Requirements  apply  separately  to 
each  individual  instrument  and  column/ 
detector  system.  All  Method  1613 
performance  criteria  must  be  met  on  an 
instrument  and  column/detector  system  prior 
to  the  analysis  of  samples,  blanks,  or 
precision  and  recovery  standards  bn  that 
system. 

1.  Instrument  calibration  and  system 
performance:  Initial  and  continuing 
calibration  and  associated  system 
performance  checks  are  required  on 
each  instrument  and  column/detector 
system. 

a.  GCMS  system  performance  checks 
and  initial  5-point  calibration  are 
performed  for  all  target  (unlabeled) 
analytes  and  labeled  compounds 
(section  7,  Method  1613).  System 
performance  checks  to  demonstrate  that 
method  specifications  for  relative 
retention  times,  mass  spectrometer 
resolution,  ion  abundance  ratios. 
Minimum  Levels,  absolute  retention 
times,  retention  time  windows,  and 
isomer  specificity  have  been  met,  are 
required.  Initial  calibration  and 
successful  completion  of  system 
performance  checks  are  required  prior 
to  the  analysis  of  any  samples  on  the 
analytical  system,  and  if  calibration 
verification  criteria  cannot  be  met  for 
any  compound  at  any  time  (sections 
14.3.4  and  14.4.3,  Method  1613). 

b.  Verification  of  system  performance 
and  calibration  are  required  for  all 
target  (unlabeled)  analytes  and  labeled 
compounds  through  analysis  of  the  VER 
standard  (CS3)  (Table  4.  Method  1613) 
and  isomer  specificity  test  standards 
(section  6.16.  Table  5,  Method  1613)  and 
through  demonstration  that  mass 
spectrometer  resolution  and  retention 
time  specifications  are  met,  at  the 
beginning  of  each  12-hour  shift  during 
which  samples  are  analyzed  (sections 
14.1-14.4,  Method  1613).  If  recovery  of 
labeled  compound  spiking  standards  in 
a  diluted  sample  fall  outside  method 
limits,  then  calibration  verification  is 
performed  at  that  time  (section  17.4. 
Method  1613). 

2.  Attainment  of  Minimum  Levels: 
Whenever  initial  calibration  is 
performed,  the  method  requires 
demonstration  that  each  instrument  and 
column/detector  system  meets  the 


minimum  levels  (MLs)  specified  for  each 
analyte  in  the  method  (Table  2,  Method 
1613),  through  analysis  of  the  CSl 
calibration  solution  (sections  7.2  and 
7.2.3,  Method  1613).  The  capability  of  the 
instrument  and  column/detector  system 
to  attain  method  MLs  for  all  target 
compounds  must  be  demonstrated  prior 
to  the  analysis  of  any  samples  on  that 
system. 

3.  Precision  and  recovery  analyses: 
Initial  and  ongoing  precision  and 
recovery  (PAR)  of  all  target  (unlabeled) 
analytes  and  labeled  compoimds  are 
required  on  each  instrument  and 
column/detector  system. 

a.  Initial  demonstration  of  ability  to 
generate  acceptable  precision  and 
recovery  (IPR)  by  analysis  of  multiple 
samples  prepared  from  the  PAR 
standard  (section  6.2.  Method  1613). 

b.  To  establish  ongoing  precision  and 
recovery  (OPR),  the  analysis  of  a  single 
sample  prepared  from  the  PAR  standard 
and  extracted  with  each  sample  set 
(section  14.5,  Method  1613)  is  required. 
(A  sample  set  is  comprised  of  samples 
started  through  the  extraction  process 
on  the  same  12-hour  shift,  to  a  maximum 
of  20  samples.) 

4.  Ongoing  sample  QC:  a.  All  samples 
and  QC  aliquots  are  spiked  with  the 
diluted  labeled  compound  spiking 
standard,  to  assess  method  performance 
on  the  sample  matrix  (section  8.3, 
Method  1613). 

b.  To  assess  method  precision  and 
recovery,  after  the  analysis  of  five 
samples  of  a  given  matrix  type,  an 
accuracy  interval  is  determined  based 
on  computations  of  average  percent 
recovery  and  the  standard  deviation  of 
the  percent  recovery  for  labeled 
compound  analyses.  The  laboratory  is 
required  to  maintain  and  update 
accuracy  assessments  on  a  regular 
basis.  (Section  8.4.  Method  1613.) 

5.  Complex  sample  reanalyses: 
Sample  dilution  and  reanalysis  of 
aqueous  samples  and  reanalysis  of  a 
smaller  portion  of  solid  samples  is 
required  if  labeled  compound  recoveries 
fall  outside  method  limits  in  the  original 
sample  analysis  (sections  8.3.3  and  17, 
Method  1613). 

6.  Blanks:  A  minimum  of  one  reagent 
water  blank,  high  solids  reference 
matrix  blank,  paper  matrix  blank,  or 
alternate  reference  matrix  blank 
analysis,  as  appropriate  to  the  sample 
matrix  type,  is  prepared  once  for  each 
sample  set,  and  analyzed  immediately 
after  analysis  of  the  OPR  aliquot,  and 
when  contamination  is  suspected  or 
detected  (section  8.5,  Method  1613).  (A 
sample  set  is  comprised  of  samples 
started  through  the  extraction  process 
on  the  same  12-hour  shift,  to  a  maximum 
of  20  samples.) 


7.  Analysis  of  standards:  Analysis  of 
all  standard  solutions  is  required  within 
48  hours  of  preparation  and  on  a 
monthly  basis  thereafter,  to  monitor 
stability  (section  6.17,  Method  1613).  The 
laboratory  must  use  standard  reference 
solutions  for  EPA  or  the  NIST  (or 
secondary  standards  traceable  thereto), 
or  from  sources  which  attest  to  the 
authenticity  and  concentrations  of  the 
standard  solutions. 

8.  Data  Storage:  Storage  of  each  signal 
at  its  exact  m/z,  response  ratios  and 
response  factors,  multi-point  calibration 
curves,  computations  of  relative 
standard  deviations  (coefficient  of 
variation)  used  to  test  calibration 
linearity,  statistics  on  initial  and 
ongoing  precision  and  recovery,  and 
other  pertinent  data  necessary  for 
rigorous  compound  identification  and 
quantification,  is  required  (section  7.8, 
Method  1613). 

The  method  requires  adherence  to 
standard  laboratory  practices  for 
cleanliness  and  environment,  and  to  the 
specifications  of  the  method  for 
glassware  and  apparatus,  reagents, 
solvents,  and  safety.  Additional 
guidelines  regarding  general  laboratory 
procedures  are  to  be  followed  as 
specified  in  sections  4  and  5  of  the 
Handbook  for  Analytical  Quality 
Control  in  Water  and  Wastewater 
Laboratories.  EPA-600/4-79-O19. 

iV.  Method  Validation 

The  current  version  of  Method  1613 
(Revision  A,  April,  1990)  is  a  result  of 
extensive  peer  review  and  comment, 
intralaboratory  validation,  and  the 
analysis  of  over  500  samples  of 
industrial  and  municipal  wastewaters 
and  sludges. 

EPA  has  conducted  a  single- 
laboratory  validation  of  the  method  and 
of  the  SOS  extraction  technique  for 
municipal  sewage  sludge.  The  SDS 
study,  described  briefly  here,  is  detailed 
in  the  document  "Performance 
Evaluation  of  Method  1613,"  March  1990, 
USEPA  Office  of  Water,  OWRS,  ITD.  In 
April  1990,  the  EPA  conducted  a  single- 
laboratory  method  detection  limit  (MDL) 
study  for  Method  1613  determination  of 
2,3,7.8-TCDD  and  2.3,7.8-TCDF.  This 
study,  described  briefly  here,  is'detailed 
in  the  document,  "Summary  Report, 
USEPA,  ITD,  Method  Detection  Limit 
Study  for  Method  1613  Determination  of 
2,3,7.8-TCDD  and  2,3.7,8-TCDF,"  May 
1990,  USEPA  Office  of  Water,  OWRS. 
ITD. 

A  multiple-laboratory  international 
validation  study  is  currently  being 
mitiated.  The  study  will  use  previously 
prepared  extracts  of  pulp  and  paper 
effluents  and  sludges  to  create  a  series 
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of  •imulated  tfDoent  sampk*  far 
extraction  and  analyiia.  At  laast 
fourteen  laboratori—  from  five  coantriea 
are  scfaeduled  to  participate  in  this 
study.  Tbia  ttndy  ia  described  in  the 
docoment  "Study  Plan  for  the 
Evaluation  of  Method  Mir,  May  1990 
USEPA  Office  ol  Water.  OWRS^  ITD. 
EPA  intenda  to  provide  a  notice  ol  daU 
availability  and  solicit  comments  on  the 
results  of  this  study. 

A.  Rmuha  ofMeAod  Vatkhtion  StudJn 

This  single-laboratory  test  involved 
the  use  of  s  new  extraction  technique 
for  solid  matrices.  The  SDS  technique 
was  taken  from  published  work 
(Lamparski  and  Nestrick.  1999) 
performed  at  Dow  Chemical  Company, 
and  modified  for  use  in  Method  1013. 

A  Soxhlet  extraction  procedure  is 
specified  in  many  analytical  methods  for 
the  extraction  of  polychlorinated 
dibenzo-p-dioxins  and  polychlorinated 
dibenzofurans  (PCDDs/POTPs)  from 
solid  and  send-sobd  matrices  radh  as 
soil  and  shidge.  Besically,  the  procedure 
involves  the  repeated  refhzxing  of  an 
organic  solvent  sndi  that  the  solvent 
percolates  tfarongh  the  sample  matrix 
and  extracts  the  conpcnnds  of  interest 
by  dissolotion. 

TypicsDy,  «vfaen  using  Soxhlet 
extraction,  steps  amst  be  taken  to 
remove  tfie  weter  from  the  sample 
matrix  prior  to  extraction  because  the 
organic  solvents  used  for  cxtractioa  are 
not  water  miscible.  This  is  particularly 
true  when  extracting  sunples  with  hi^ 
moisture  contents  such  es  sludge. 
Techniqiies  such  as  filtration  and 
centrifu^tioa  have  been  employed  to 
remove  the  water  in  other  analytical 
procedures.  The  addition  of  sodiian 
sulfate  to  remove  the  water  from  the 
sample  has  been  extensively  emplo3red 
in  the  analysis  at  organic  compoonda 
from  environmental  matrices.  Each  of 
these  techniques  involves  sdditional 
handling  of  tlw  sample,  and  therefore 
increases  the  potential  for  introductioa 
of  ooataminants,  kws  of  analytes.  or  kiss 
of  the  entire  sample.  Since  each  sample 
handling  step  haa  the  potential  to 
incrsase  the  variability  of  the  data 
produced  by  the  overall  analytical 
method,  it  is  critical  to  minimize  sample 
handling  stepa  when  dealing  with 
2,3.7.8-TCDO  at  the  levels  addressed  in 
.  the  Method  1813  (10-25  ppq). 

Another  technique  for  removing  water 
from  s  sludge  sample  and  other  typea  of 
wet  samples  involves  the  nse  of  a  Dean 
Stark  water  separator  in  conjunction 
with  a  Soxhlet  extractor.  Thia  piece  ef 
glassware  fits  between  the  Soothlet 
extractor  and  the  condenaar,  and  ofiseta 
the  coadoiser  to  osia  side.  This  ofEset 
provides  space  for  a  dogleg  that  dropa 


straignt  down  from  the  bottom  of  the 
condenaer.  Ground  glass  joints  connect 
the  separator  to  the  Soxhlet  extractor 
and  the  condenser,  and  the  dogleg  ends 
in  either  a  graduated  receiving  tube  or  a 
stopcock.  The  resulting  combined 
apparatus  is  referred  to  as  the  Soxhlet- 
I>a«n  Stark  apparatus,  abbreviated  as 
SD& 

Water  is  removed  from  the  sample 
during  extraction  by  the  process  of 
azeotropie  distillation.  Ori^nally 
desivied  fcr  processes  involving  xylene, 
the  separator  works  squally  well  with 
toluene,  the  extraction  solvent  specified 
in  Method  1613.  because  tohwne  and 
water  form  an  azeotrope  that  boils  at  a 
temperature  of  85  *C.  When  the 
azeotropie  vapor  condenses,  the  bqnid 
drops  into  the  dogleg,  where  the  toluene 
floats  on  top  of  the  more  dense  water, 
and  eventually  flows  back  into  die 
distilUng  flask.  The  nse  of  a  separator 
with  a  stopcock  allows  im  laboratory  to 
draw  off  the  collected  water  without 
intenopling  die  extraction  process. 

The  SDS  extraction  technique  ofiFera 
the  potential  for  enhancing  analytical 
predsioB  and  decreasing  bias  by 
reducing  the  number  of  sample  KaiwlHwg 
steps  and  more  effectively  extracting  the 
sample.  It  haa  a  noteworthy  advantage 
over  simple  Soxhlet  extraction  in  that 
the  percent  nKnsture  in  the  sample  may 
be  determined  directly  from  the  sample 
being  extracted,  rather  than  from 
another  abqnot  of  the  sample  which 
may  not  be  truly  representative  of  the 
aliquot  that  is  extracted. 

The  SDS  combination  offiers  a 
significant  advantage  over  the  use  of 
sodium  sulfate  to  remove  the  water  frxtm 
the  sample  matrix  Sodium  sulfate  drys 
the  sample  by  hydrating  itself  with  tlM 
water  in  the  sample.  During  the  process 
of  extraction,  some  of  this  water  of 
hydration  may  be  lost  back  to  the 
sample  or  to  the  solvent  and.  as  a  result, 
the  dehydrated  sodium  sulfate  may  seal 
off  porea  in  the  surface  of  the  sobd 
matrix  This  process  effectively  traps  the 
analytea  of  interest  within  the  matrix 
thna  preventing  their  extraction. 

Aiiother  potential  problem  with  the 
use  of  sodium  sulfate  in  the  analysis  of 
very  kiw  levels  of  PCDDs/PCEK^s  is  the 
loss  of  analjrtes  by  adsorption  of 
contaminants  on  tfie  reagent  itself.  The 
reagent  is  typically  purified  on  eny 
organic  cootambiants  by  heating  it  in  a 
muffle  furnace  at  high  temperatures. 
Any  organic  material  present  is  charred, 
often  given  the  reegent  a  light  gray  cast 
While  die  heat  toeatmant  effscttvely 

grevents  this  organic  matarial  from 
eing  extracted  from  the  sodium  strata. 
PCDDa/PCDFs  are  strongly  sdsorbed  by 
activated  carbon,  and  the  cfaatrsd 
material  represents  s  source  of 


activated  caibon.  Because  of  the 
potential  loss  of  analytes  through  the  ■ 
use  of  sodium  sulfate,  ITD  has  chosen  to 
avoid  the  nse  of  this  reagent  during  the 
extraction  of  samples. 

Although  Dow  has  published  data  on 
the  use  of  the  SDS  in  other  soHd 
matrices  (Lamparski  snd  Nestrick,  1989), 
the  first  phaae  in  the  validation  on 
Method  1813  consisted  (A  sn 
intralaboratmy  study  to  ascertain  the 
comparability  of  the  SDS  procedure  vrith 
the  more  coeamonly  used  Soxhlet 
procedure  when  applied  to  municipal 
sewage  sludge. 

1.  Experimental  Design  of  SDS  Study 
To  demonstrate  the  comparability  of 

the  SDS  procedure  proposed  for  EPA 
Method  1613  with  the  Soxhlet  procedure 
currently  employed  in  other  analytical' 
methods  for  PCDDs/PCDFs,  a  five 
gallon  sample  of  sewage  sludge  waa 
sent  to  an  EPA  contract  laboratory  for 
analyses.  Industrial  Technology  Division 
Episode  1519  consisted  of  nine  analyses 
of  the  sludge  sample,  as  follows: 

— 3  analyses  of  the  mspiked  sludge. 

extrscted  by  Soxhlet 
— 3  analyses  of  sludge  spiked  frith 

PCDDs/PCDFs.  extracted  by  Soxhlet 
— 9  enalysesof  sludge  spiked  with 

PCDDs/PCDFs.  extracted  by  SDS 

A  preliminary  examination  of  the 
unspiked  sludge  data  indicated  that  very 
few  of  the  PCDDs/PCDFs  were  detected 
in  these  samples.  Hence,  it  would  have 
been  impossible  to  collect  statistically 
meaningful  results  from  an  experiment 
in  which  the  unspiked  sludge  was 
extracted  by  both  procedures. 
Therefore,  the  unspiked  data  were  not 
considered  further. 

The  sludge  was  spiked  by  the 
laboratory  «vith  all  17  2,3,7,8-substituted 
PCDD/PCDF  isomers  prior  to  extraction. 
Replicate  aliqnots  were  extracted  by 
Soxhlet  alone  and  by  the  SDS 
procedure.  Because  this  woilc  was  done 
during  the  earliest  stages  of 
development  of  Method  1613,  the 
laboratory  utilized  Method  "829Qx"  for 
the  analyses.  (For  the  purpose  of  testing 
the  SDS  procedure,  this  instrumental 
aspects  of  "8290x"  were  deemed  to  be 
sufficiently  similar  to  Method  1613.)  The 
resulting  data  were  evaluated  to 
determine  if  the  SDS  procedure  provided 
comparable  or  better  results  than  the 
Soxhlet  procedure  alone. 

The  results  of  this  study  are 
summarized  in  'Tefoimance  Evaluation 
of  Method  1613,  "USEPA,  OWRS,  ITa 
March  199a 

2.  SDS  Study  Conchisiaas 
Based  on  tUs  study,  the  data  for 

lX3AMrj^-Hpam  and  2.3.74-TCDF 
do  indicate  e  significant  difference 
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between  the  extractkm  prooadures,  with 
the  SDSextraettoa  yieldii«  higiMr  mean 
concentrations  (recoveries)  of  these  two 
isomers.  However,  one  caimot 
differentiate  between  tiie  means  of  Ae 
concentrations  of  15  of  the  spiked 
analytes  detennined  using  the  two 
extraction  procedures.  The  lack  of 
differentiation  between  those  mean 
concentrations  may  reflect  the  small 
size  of  the  data  sets  tested. 

Although  the  strength  of  this 
conclusion  Is  limited  by  tfie  size  of  the 
datp  set.  the  data  indiciate  That  the  SDS 
procec  ire  is  as  good  an  extraction 
me^oa  as  tfie  Sooddet  procedure  alone, 
and  better  for  at  least  two  isomers. 
Given  this,  and  the  advantages  that 
fewer  sample  handling  steps  are 
involved  in  the  SDS  procediHe  and  die 
percent  solids  content  of  }ha  sample 
may  be  deteimined  directly  from  the 
aliquot  extracted  far  analysis,  die  SDS 
procedure  was  incorporated  into 
Method  1613. 

B.Resutta  of  MDL  Study 

A  single-laboratory  method  detection 
limit  (MDL)  study  of  Method  1613  was 
undertaken  in  Aprfl  1990.  The  basic 
design  of  this  study  was  in  accordance 
with  Ae  procedure  for  detemdniog 
MDLs  specified  fai  appendix  B  of  40  CFR 
part  136,  as  publislied  In  the  October  Z8, 
1904  reoeru  Re^star.  Xne  major 
requirenents  of  tms  procedure  ere: 

•  At  least  seven  (7)  aliqnots  of 
reagent  water  must  be  spiked  vritn  fhe 
analytes  of  interest. 

•  Spike  levels  should  be  in  tfie  range  . 
of  one  to  fire  times  Ihe  Mwretory's 
estimate  of  the  detection  limit  of  each 
analyte. 

•  Analyse  aO  replicates  and  calculate 
a  mean  and  standard  deviatioa  of  the 
concentration  of  each  analyte. 

•  Calculate  the  M3L  as  4ie  standard 
deviation  times  the  Students  /  value  for 
(n-1)  degrees  of  freedom,  where  n  is  the 
number  of  replicetes. 

AocoidiiW  to40  CFR  part  138.  the 
MDL  is  defined  as  the  ■*''""«™ 
concentration  of  a  substance  that  can  be 
measured  and  reported  with  99X 
confidence  that  the  analyte 
concentration  is  greater  than  zero  and  is 
determined  from  analysis  of  a  sample  in 
a  given  matrix  containing  the  analyte. 

For  the  purposes  of  this  study,  me 
laboratoiy  chose  to  snelyae  ef^t 
replicate  samples  Instead  of  tiw 
mhiimum  of  seven. 

1.  Estimated  Detection  Limits 

As  noted  above,  the  Federal  Ragblsr 
procedure  requires  that  each  replicate  is 
spiked  with  a  solution  containing  target 
analytes  at  a  concentration  between  one 


and  five  times  the  laboratoiya 
estimated  detection  timuL  The 
spactficatioas  In  40aFR  part  136  also 
IkM  four  ways  in  tvhich  to  delenuae  an 
estimate  of  the  detection  limit  of  the 
method.  TIm  first  of  these  options  ia  to 
estimate  the  ooooentration  value  Ibat 
corresponds  to  an  iastmmeat  sigaal-to- 
noise  ratio  of  £.5  to  2.0.  Using  this 
criteiia,  the  laboratory  oakalated  an 
estissated  detection  limit  of  25  p!P4  lor 
24.73-TC33D  and  24.73-TCDF  aa 
follows: 

•  The  lowest  calibration  solution 
(CSI)  in  Method  1613  has  a  2,3.7.8-TCDD 
concentration  of  0.5  ng/mL  and  presents 
a  peak  with  a  signal  to-aoise  ratio  of  at 
least  10. 

•  Each  sample  anal^ed  by  Method 
1619  hes  a  &m1  volumeof  20«d..  By 
nndtiplying  the  final  vohme  of  the 
sample  times  the  oonoentratioo  of  TCDD 
in  this  CSl  eohition,  it  was  detemuned 
that  the  sample  wi^  a  coocentratiaD 
equivalent  to  that  of  tiie  lowest 
calibratiaB  standard  would  have  a  final 
TCDD  concentration  of  10  pg/L  or  10 
ppq.  TUs  oonoetitratiDB  is  equal  to  the 
"Minimum  Level"  described  in  Mediod 
1613,  and  is  derived  in  the  saase  fe^km. 

•  The  Minimmn  Level  in  Method  1613 
was  eqostod  with  the  American 
Chemical  Society's  (ACS)  concept  of  the 
Limit  of  QuantiUUon  (LOQ).  The  ACS 
further  defines  a  Limit  of  Da tectton 
(LOD)  »B  apjutudmately  one-third  of  the 
LOQ.  Tims,  the  laboratory  set  their 
estimated  detection  limit  as  one-third 
the  Minimum  Level  or  3.3  ppq.  This 
figure  repieeenis  the  estimated  detection 
limit  at  100%  recovery,  and  ahoidd  yield 
an  instrumental  signal  of  at  least  2.5 
times  the  background  noise. 

•  Since  Method  1813  specifies  analyte 
quantitation  by  isotope  dilution  and 
allows  data  acceptance  when  labeled 
comfKiund  recovery  is  as  low  as  25X,  the 
estimated  detection  Undt  was  ac^usted 
by  the  laboratoiy  to  account  for  the 
worst-case  recovery.  Tlius,  3.3  ppq  was 
divided  by  0.25,  and  a  worst-case 
estimated  detectim  limit  was  calculated 
as  13.2  ppq. 

2.  Spike  Levels 

The  Tsisi  J  Ref^Stsr  specffies  that 
each  of  the  repHcetes  be  spiced  with 
each  analyte  to  yield  a  coocentratioa 
betwoea  one  ami  five  tlmos  the 
estiamlsd  dalecttoa  Ifanit  TW 
laboratory  oimse  la  use  spike  eolutiens 
coatasBlng  appRndasalsly  Iwioe  the 
estimated  detection  Ifanit  of  15.2  ppq. 
Thus,  tiM  Ixrj^TCOQ  and  24.74-TCDF 
isosaers  ware  balk  qiifced  at  25  ppq. 


3.  MDL  Study  Conclusions 

Analytical  results  of  the  MDL  study 
are  summarized  in  "Summary  Report. 


USEPA  rro.  Metfiod  Detection  LimK 
Study  for  Metixxl  1813  DetemBiaatioa  of 
2A74-TCDD  wmi  2,3J3-TCDF'.  USEPA. 
OWRS,  ITD,  May  190a 

The  MDL  valaa  for  24J.8-TCDD  firom 
this  sin^  laboratory  stady  was  5.6  ppq. 
Tim  MDL  for  2,S,7JB-TCDP  waa  1.7  ppq. 
These  vafaias  ars  \M  and  SA  dmas  kiwer 
than  the  tespeotive  Mtniasara  Levels 
specified  ia  Method  1613  for  theee  two 
isomers,  and  Indicate  thet  the  method  is 
capable  of  detarainiBg  2,9.7  jB-TGDD 
and  2,9.7.8-TCDF  at  the  Mirimam  Level. 

Tlie  MDL  values  for  10  of  die  otfier  15 
isomers  follow  a  similar  pattern,  with 
the  dioxin  isomers  having  sfightly  U^er 
MDLs  than  the  corresponding  fursns. 
The  MDL  values  of  these  10  isomers  are 
all  (2-5x)  below  die  specified  Minimum 
Levels,  and  indicate  the  ability  of 
Method  1613  to  detenniae  these 
analytes  at  the  specified  Minimum 
Levels. 

The  exceptions  ars  the  OCDD.  OCDF. 
l,2,3Aei7.8-KpCDD.  lZ3A6w7,e-HpCDF. 
and  1,2.3.6.7.8-HxCDD  isoamrs.  Hie 
MDL  values  of  these  5  isomers  were 
significandy  higher  (5-100  x)  than  the 
other  MDL  valusa.  However,  dieae 
MDLs  were  ell  skewed  by  the 
inordinotely  Ugh  ooacentratioas  of 
these  five  isomers  in  two  ef  the  ei^t 
samples.  None  of  llmse  issasBrs  were 
detected  at  significant  levels  in  the 
meOnd  blank  asaodated  with  ail  eight 
Bniiniiiis.  however,  the  OBanwitiattoas 
appear  to  be  the  teeiit  of  eHfaer 
laboratory  cuntamiaatjoa  or  iaoorrect 
spQdag  of  these  two  esmples  No 
attempt  was  made  to  oorreet  the  MDL 
values  for  iiese  oadier  ooocenlratians. 

V.  Precision  and  Raoevscy  ef  the 
Propeeed  Test  Medmd 

As  part  of  the  metnoos  ongoing  QA/ 
QC  requirements  and  WJt  QA/QC 
program,  nu  and  each  labaratory 
performing  method  1613  routinely  collect 
data  on  method  performance  In  various 
reference  matrices  (see  1 6.8  of  die 
method).  Additional  method 
performance  data  hsve  been  collected 
by  ITD  during  1989  industry  studies  on 
effluent  and  shidge  samples  from  die 
pulp  and  paper,  peboleum  refinii^ 
Superfond  dischaigers.  and  pesticides 
industries. 

Prior  to  sample  analyais  usiag  Method 
161^  a  laboratoiy  must  complete  the 
start-up  tests  (Initial  Precision  and 
Recovery.  Mediod  i  8.2).  The  laboratory 
must  also  aoa^yas  an  oiling  precisioo 
and  recovery  aliquot  (Method  (  14.5) 
with  eadi  aample  set  The  results  of 
these  analyses  mustdisplay  acceptable 
precision  and  recovery,  as  defined  in  the 
method. 
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ITD  hat  compiled  the  initial  precision 
and  recovery  (IPR)  data  and  ongoing 
predaion  and  recovery  (OPR)  data  from 
all  the  laboratories  that  have  performed 
analyses  using  this  method  under 
contract  to  ITD  (see  Performance 
Evaluation  of  Method  1813,  OWRS,  ITD. 
March  1990).  An  evaluation  of  over  60 
IPR  and  OPR  analyses  indicates  that  all 
the  laboratories  are  able  to  achieve 
acceptable  recoveries  of  the  unlabeled 
and  labeled  compounds  spiked  into  the 
reference  matrices.  For  2,3,7.8-TCDD, 
the  mean  IPR  recovery  across  all  labs 
was  88.5%.  The  mean  IPR  recoveries  of 
all  other  unlabeled  compounds  were 
even  hi^er.  The  mean  recovery  of 
OCDD  was  above  100%  due  to  the  great 
difRculty  in  eliminating  background 
levels  of  this  compound.  The  data  have 
not  been  adjusted  for  the  levels  of 
OCDD  found  in  the  blanks.  The 
standard  deviation  of  the  unlabeled 
compound  recoveries  are  also  relatively 
low.  No  unlabeled  compound  had  a 
standard  deviation  across  all  labs  of 
greater  than  20%. 

The  evaluation  of  the  ongoing 
precision  and  recovery  data  indicates 
similar  trends.  The  unlabeled  compound 
recoveries  were  all  above  90%,  and  the 
labeled  compound  recoveries  were 
greater  than  50%. 

Isotope  dilution  quantification 
providM  significant  improvements  in 
analytical  predsioo.  Despite  losses  of 
some  labeled  compounds  as  high  as  50% 
during  the  extract  cleanup,  the  precision 
of  the  results  for  the  unlabeled 
compounds,  measured  as  the  standard 
deviation  of  the  recoveries,  is 
considerably  better  than  for  the  two 
unlabeled  compounds  quantified  by 
internal  standard  techniques. 

Based  on  results  of  analysis  of  500 
samples,  performance  data  show  that 
the  recoveries  of  labeled  compounds 
from  field  s«unples  were  well  within  the 
method  specifications  (25  to  150%)  for  all 
but  a  few  samples.  These  few  samples 
were  generally  in-process  wastewaters 
or  product  samples  such  as  a 
depentanized  petroleum  reformate.  The 
recoveries  from  solid  samples  were 
slightly  higher  than  for  aqueous  samples 
from  the  same  industrial  categories. 

The  data  collected  by  ITD 
demonstrate  that  the  method  is 
sufficiently  reliable  to  be  used  by  a 
variety  of  laboratories.  The  precision  ■ 
and  recovery  of  the  method  meet  the 
needs  of  the  Agency  for  a  compliance 
monitoring  and  survey  method  for 
dioxins  and  furans.  Specifically,  the 
precision  and  recovery  profiles  are  well 
within  the  range  of  current  part  136 


methods  and  similar  to  the  existing  part 
136  method  for  dioxin.  The  method 
contains  an  extensive  QA/QC  program 
that  allows  the  data  user  to  evaluate  the 
quality  of  individual  sample  results.  This 
QA/QC  program  was  built  into  the 
method  fit>m  the  start  not  simply  added 
on  to  an  existing  method.  The  benefits  of 
this  approach  were  evident  during  the 
development  of  the  final  method,  where 
data  on  labeled  compound  recoveries 
were  instrumental  in  evaluating  various 
sample  extraction  and  clean  up 
procisdures. 

VL  Regulatory  Raquiramants 

A.  Executive  Order  12291 

This  rule  is  associated  with  no 
increase  in  reporting  or  recordkeeping 
burden  to  respondents  as  covered  under 
the  provisions  of  the  Paperwork 
Reduction  Act  35  U.S.C  3501  et  $eq. 
The  rule  describes  a  test  method  but 
does  not  place  any  additional 
iniormation  reporting  or  recordkeeping 
burden  on  respondents. 

Under  Executive  Order  12291.  EPA 
must  fudge  whether  a  regulation  is 
"major"  and.  therefore,  requires  a 
regulatory  impact  analysis  study.  This 
r^ulation  is  not  major  for  the  following 
reasons: 

1.  It  only  prescribes  an  analytical 
method  that  ensures  a  uniform  measure 
of  pollutants  across  all  wastewater 
discharges  within  minimiim  acceptance 
criteria.  It  does  not  require  that  analyses 
actually  be  performed.  (Other  existing 
rules  require  such  analyses.)  The 
purpose  is  to  ensure  that  the  quality  of 
the  environmental  monitoring  data 
meets  certain  mtniniiiTn  standards. 

2.  The  impact  of  this  regulation  will  be 
far  less  than  $100  million.  The  regulation 
affects  unit  monitoring  cost  for  the 
NPDES  programs,  e.g.,  effluent 
guidelines  regulations  and  the  NPDES 
implementation  regiilations,  and  the 
pretreatment  programs.  However,  this 
rule  does  not  itself  impose  those  costs. 
The  monitoring  costs  for  other  programs 
are  considered  in  the  rule-making  for 
each  program. 

3.  This  regulation  will  potentially 
affect  all  NPDES  permittees  and  will  not 
be  concentrated  on  any  particular 
sectors  of  American  industry,  and  will 
not  be  significant  Accordingly,  there 
will  be  no  significant  adverse  affects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  the  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 


This  action  will  be  submitted  to  OMR 
for  review  as  required  by  Executive 
Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  602  et  seq.),  EPA  is  required  to 
determine  if  a  regulation  will 
significantly  affect  a  substantial  number 
of  small  entities  and,  therefore,  require  a 
regulatory  analysis.  This  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
facilities.  This  regulation  simply 
approves  an  analytical  technique  to  be 
available  for  use  by  all  laboratories. 

C.  Paperwork  Reduction  Act 

This  rule  contains  no  requests  for 
information  and  is,  therefore,  exempt 
from  the  requirements  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3501  et  aeq. 

Vn.  PubUc  Docket 

All  of  the  documents  listed  below  are 
available  only  for  public  inspection  and 
copying  at  room  M2904.  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Washington,  DC  fit>m  6  a.m. 
to  4:30  p.nL,  Monday  through  Friday, 
excluding  Federal  holidays.  The 
docimients  are  also  available  for 
inspection  and  copying  at  the  Office  of 
the  Director.  Environmental  Monitoring 
Systems  Laboratory — Cincinnati  at  the 
Andrew  VV.  Breidenbach  Environmental 
Research  Center,  26  West  Martin  Luther 
King  Drive,  Cincinnati,  Ohio  45268.  from 
8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  The 
EPA  information  regulation  (40  CFR  part 
2)  allows  the  Agency  to  chaige  a 
reasonable  fee  for  copying. 

List  of  Items  in  Docket 

"Method  1613:  Tetra-  through  Octa- 
Chlorinated  Dioxins  and  Furans  by 
Isotope  Dilution  HRGC/HRMS". 
USEPA.  Office  of  Water  Regulations 
and  Standards  (OWRS).  Industrial 
Technology  Division  (ITD).  Revision  A. 
April  199a 

"Performance  Evaluation  of  Method 
1613".  USEPA,  OWRS,  ITD,  March  190a 

"Summary  Report  USEPA  ITD. 
Method  Detection  Limit  Study  for 
Method  1613  Determination  of  2,3,73- 
TCDD  and  2.3.7.8-TCDF'.  USEPA. 
OWRS,  ITD.  May  199a 

"Study  Plan  for  the  Evaluation  of 
Method  1013",  USEPA,  OWRS.  ITD,      ' 
May  199a 
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VnL  Matariab  Prapossd  hr 


Put  138 


by 


late  40  CFR 


1.  Tondeur.  Yves.  "Method  8290: 
Analytical  Procedures  and  Quality 
Arauranoe  for  Multimedia  Analysis  of 
Polychlorinated  Dibenzo-p-dioxins  and 
Dibienzofurans  by  High-Resolution  Gas 
Chromatography /Hi^Resohition  Mass 
Spectrometry".  USEPA,  Environmental 
Monitoring  ^sterns  Laboratory.  Las 
Vegas.  Newada.  June  1987. 

2.  "Measurement  of  2,3.73- 
tetrachlorinated  Dibenao-p^lioxin 
(TCDD)  and  2.3.7,8-Tetradilorinated 
Dibenzofuran  (TCDF)  in  Pulp,  Sludges. 
Process  Samples  and  Wastewaters  fix)m 
Pulp  and  Paper  Mills."  Wright  State 
University,  Dayton,  Ohio  45435.  June 
1988. 

3.  "NCA9  Procedures  for  the 
Preparation  and  Isomer  Specific 
Analysis  of  Pulp  and  Paper  Industry 
Samples  for  2.3.7,8-TCDD  and 

2.3.73-TCDP'.  National  Council 
of  the  Paper  Industry  for  Air  and  Stream 
Improvement  200  Madison  Ave.,  New 
York,  New  York  10618,  Technical 
Bulletin  No.  551.  May  198a 

4.  "AnalytiGal  Procedores  and  Quality 
Assurance  Plan  for  the  Determination  of 
PCDD/PCDF  in  Fiah".  VS. 
Enviruiunental  Protection  Agency. 
Environmental  Researdi  Laboratory. 
8201  CoRgdoR  Blvd.,  Duluth.  Minnesota 
55804.  April  198& 

5.  LaaqMrski,  Li^  and  Neatrick.  T.J., 
*13etermmation  of  Tetra-.  Hexa-,  Hepta-. 


and  Octaddonxfibenzo-p-ifioxin 
laoflseis  in  Particulate  Samples  at  Parts 
per  iMlioB  Levels",  ^tdytioal 
Chemistry,  52: 2045-2054  (1980). 

6.  Lamparski.  LL,  and  Nestrick,  T.J., 
"Novel  Extraction  Devkse  for  the 
Determination  of  Chlorinated  Dibeneo- 
p-dioxina  (PCIHJs)  and  OtfaensofriraBS 
(PCDFs)  in  Matrices  Cootainiag  Watec^, 
Chemosphere,  19: 27-81,  IMa 

T.  Patterson,  D.G.,  et  al.  "Contrd  of 
Interferences  in  tine  Analsrsis  of  Human 
Adipose  Ussue  for  2.3,73- 
Tetradilorodibenzo-p-dioxin". 
Environmental  Toxicological  Chemistry, 
5:  355-360. 1986. 

8.  Stanley,  John  S,  and  Sack.  Tlioraas 
M.,  "Protocol  for  the  Analysis  of  2,3.7.8- 
Tetrachlorodibenzo-p-dioxin  by  High- 
Resolution  Gas  Chromatograpliy/High- 
Resolution  Mass  Spectrometry".  USEPA, 
Environmental  Monitoring  Systems 
Laboratory.  Las  Vegas,  Nevada  89114, 
EPA  600/4-86-004,  January  1986. 

9.  "Method  613— 2,3,7,8- 
Tetrachlorodibenzo-p-dioxin".  40  CFR 
part  136  (49  FR  43234).  October  26i.  1984. 
Section  4.1. 

m  Provost  LPm  and  Elder,  RS^ 
"Interpretation  of  Percent.Recovery 
Data",  American  Laboratory,  15: 56-83, 
1983. 

IX.  Raqneat  for  ConmieBts 

The  USEPA  requests  publk  analysis, 
conuaents,  and  infoimatiaa  oo  all 
aspects  of  this  proposal. 


list  of  8rii)Kls  in  «  Cnt  Put  las 

RqKirtii^  and  recordkeeping 
lequiigments.  Water  poUatiaai  coMtraL 

Dated:  December  31, 199a 
F.HeniyHaUchtB, 

Acting  Administrator. 

In  consideration  of  the  preceding, 
USEPA  propoaes  to  amend  40  CFR  part 
138  as  follows: 

1.  The  auftority  dtation  of  40  CFR 
part  138  continues  to  read  as  follows: 

AutliuiHy.  Sees.  301. 304(h),  907,  and  SOtfa) 
Pub.  L  95-^217.  Stat.  1566.  et  aeq.  (33  USJC 
1251,  et  seg.]  (The  Federal  Water  Pollution 
Oontrol  Ad  A —irlmrnta  of  1972  as  amended 
by  the  Qean  Water  Act  of  1977  and  die 
Water  Quality  Act  of  1987),  33  U.SXL  1314 
and  1361: 8B9tat  616,  Mi.  L  92-500;  91  Stat 
1567,  Pub.  L  92^217;  SUt  7,  ihih.  L.  ieO-« 
(The  "Act"). 

PART  13ft-{  AMENDED] 

1.  In  S  138.3(a),  Tabic  IC-4ist  of 
Approved  Test  ftocedures  for  Non- 
Pesticide  Organic  Compounds,  is 
amended  by  reviaiflg  the  eotiy  for 
Z3,7,8-TetracHorodiben*o-p-dioxfa».  by 
adding  entries  for  sixteen  additiosal 
dioxin  and  furan  oorapoonds,  and  by 
revising  Table  IC  Notes  'and  *.  as 
foUowr 


§  1883   ManBllcsiBon  of  leat 


Table  IC— List  of  Approved  Test  Procedures  for  Non-Pesticioe  Organic  Compounds 


EPA  iMlhod  number  ■ 


Parameter* 


QC 


QC/MS       HPtX     (Mm 


(ReviM  the  toaoHfkm  eokyj 

67. 2.3,7.8.TaaMchloradbanzoy>4Sa*i- 
{AM  the  foMowto^  antriaaj 

1A3.4.6,7,B 

1A3.4.6,7,I 


.  1  A3,4.7.e.»4  letilMhMudtwmoMan  „ 

.  1 .2.3,4.7,»4<«iacNoro<a)a»MOtu«> 

.  1A3A7J 

.  1Aa.7A9 

.2.3.4A7J   _ 

.  OvjuA^uumMmi  tfO-fHtatln.. 


■613.1613 

WIS 
MIS 
Ml* 
1613 
1613 
1613 

teta 

1613 
1613 
1613 
1613 
1619 
1619 
1613 
16U 
1613 


I  AH 

•TtwfuN 
136.  "Rw 


of  M»6Kidi«01-613rSIfeK  1613, 1624.  and  1625,  ara  ^Mn  at  Appendbi  ^  Teat  PnceAgm  tor  Ara4;ito  ol  OranteWHiwittko*  »w  ^ 
IM«  taal  pieowlara  tatMvasSIO  delarmine  ttw  mMtxxl  dSadon  MMMOq  tar  Ihaae  lest  prooaaifw  la  «lv«i  at  Amw«*(  B,  "O^mttnm  tni 
of  «a  Mattod  Oalacllon  Uma."  ol  Ma  part  138L 


*62S,  ScrsanlnQ  tjtiif. 


fHtn^  JUgtotw  /  Vol.  ^  Nft  (2a  /■  Ihuwday;  February  7.  19W  /  Pmpoaed  Kules 


c»  ttNir  flbWy  to  gwwato  mxuftltttB  pracWon  and  accuracy  «Mt  Matfwda  601-413.  624.  625. 
wWi  pnoadufw  aaoh  in  Mcion  6^  o(  MCh  01  ««••  Mlhoda. ~ 


« Each  aniM  inai  maka  an  MW,  onamma, 
ieiS.  l<a4.|iiwl62S  (Saa  ippandhi  A  of  Ma  part  la^m  aooonlanoa  wWi  pnoaduiaa  aaoh  in  aacion  6j2  o(  aach  ol  ihaaa  Mathoda.  AddNtonrty.  aach  htoraloiy. 
y,  .y^y*^.^*^.  "—«JP*»  and  tnht»  10%  (5%  tor  MMhodi  624  and  62S,  arto  100%  tor  MaVmto  1613,  1624,  wd  162S)  o(  il  nnvtaa  to  monitor  and 
toia  lAoratory  dato  quaHy  In  aecordarwa  yift  aaoiona  6.3  and  6.4  of  ttiaaa  MMhoda.  Whan  «ta  raooMiy  of  any  pvamator  Mia  ouWda  ttiawwning  IMto,  toe 
ilyacai  raaulto  tor  ffwt  parawiator  In  «w  unaptiad  aampto  ara  auapact  and  cannot  ba  riportod  to  danwnalrato  ragulatory  oomplwKa. 


Nola:  Thaaa  warning  Umita  ara 
promulgatad  aa  an  "interim  final  action  with 
a  requeat  for  oonunenta." 

2.  In  i  13«,3(b),  the  listing  entitled 
References,  Sources,  Costs,  and  Table 
Qtations  is  amended  by  revising 
paragraph  (1)  to  read  as  follows. 

I44A  A     igja— im--*i-  -  -  *  ^maa 


Rafataooaa,  Sounaa,  Coata,  and  Table 


(1)  The  full  texts  of  Methods  601-613, 624. 
62S,  1613, 1624  and  1625  are  printed  in 
appendix  A  of  this  part  136.  The  full  text  for 
determining  the  method  detection  limit  when 
uaing  the  test  procedures  is  given  in  appendix 
B  of  diis  part  136.  The  full  text  of  Method 
200.7  ii  printed  in  appendix  C  of  this  Part  136. 


ated  in:  Table  ffi.  Note  4:  Table  IC,  Note  2; 
and  Table  ID,  Note  1 


3.  In  i  13e.3(e).  Table  D— Required 
Containers,  Preservation,  Techniques, 
and  Holding  Times,  tmder  Table  IC- 
Organic  Tests,  is  amended  by  revising 
the  entry  for  TCDD  to  read  as  follows: 

i«Q.«    NMnniicaiion  or  nai  pfoceourea. 


Tabl£  ii— Required  Containers.  Preservation  Techniques,  and  Holding  Times 


Tabto  IC-Orgwrie  T< 


87,  (M  iMRfears  aaa^iatf  to  t$  dhdn  ana  (bran  com-    do. 
poun*  taSV  sokiM- Chtorinatod  Okiodna  and  Fufwa. 


Cool.  4*C,  0.006%  NA.SA*    Da 


^Potye»|ftona(P)erQtoia;Q). 
^    '.Sawmto  paawwlluii  ihoi^  be  partonwad  tmwadtotoly  upon  aampto  coSacSon.  F«  oompoaNa  chacmic^  aan^toa  each  tfquol  ahouM  b 
y  g°*?**-  *?*'  "»•  «*  g.  si^owatod  aawptor  maMa  » Iwipoaatoto  to  praearva  aach  aSquot.  toan  chemical  aampiaa  may  be  praaerved  by 
oomgoMng  ana  aampn  jipsuny  ■  oompiatod. 

I  Mala.  R  muai  comply  wMh  the  Departmani  of  Trannortalion 

I  raaponaaw  lor  aneunnQ  aucn  oompaanoa.  ror  via  p 

o>  iianaponaaon  naa  oeiarmnad  rai  aie  nanroou 

ma  of  0.04%  I 

;8uNurtcacid 


be  praaarved  at  toe  lime 
mainMningat4*C«mll 


Hazantoua 


yyjy  g^>J?  M.***"?-".  '^.■t****"*  9*  <><??»  «^  «.'«--<PH  eiwm  1.6g  or  graator):  SuWurte  add  »<535  In  *wtor  wtoitona  1  cunte>i>aBui» 
laSowJaaaL^  ^^  »'•**):  •««  Sodium  hydroaida  (NaOH)  to  «ator  soCsona  at  conoanlrallona  of  0.060%  by  «ai^  or  toaa  (pH  about 


I  ontv  ba  uaed  to  toe  praeance  of  raaidual  chtorina. 
•  •  •  • 

•  Quidanoe  appSaa  to  aamptoa  to  i^  anaiyzad  by  QC,  LC  or  QC/MS  tor  ipacMc  contoounda. 


4.  In  part  130,  appendix  A  is  amended 
by  adding  Method  1613  to  read  as 
follows: 


Ato Part  136    Itolhoctol 
rtwmlrri  Anrtwala  nf 
Wl 


MaUtod  1613  Revition  A—Tetra-through 
Octth  Chlorinatad  Dioxina  and  Fimina  by 
iaotopa  Dilution  HRCC/HRMS 

1.  Scopo  and  Application 

LI  This  method  is  designed  to  meet  the 
survey  requlramento  of  USEPA ITD.  The 
method  is  used  to  determine  the  tetra- 
through  octa-  chlorinated  dibenzop-dloxins 
and  dibenxofurana  aaaodatad  with  the  Qean 
Water  Act  (as  amended  1967);  the  Resource 
Cooaervation  and  Recovery  Act  (as  amended 
1986);  and  tlu  Comprehensive  Environmental 
Response,  Compensatioa  and  Liability  Act 
(as  amended  1986);  and  other  dioxin  and 
furan  compounds  amenable  to  high  reaolution 
capillaiy  column  gas  chromatography 


(HRGC)/hi^  resolution  mass  spectrometry 
(HRMS).  Specificity  is  provided  for 
determination  of  the  17  2,3,7 A-aubatitutad 
polychlorinated  dibenzo^»^oxina  (PCDD) 
and  polychlorinated  dibenxofurana  [PCDF). 

12  The  method  la  based  on  EPA.  indusby. 
commercial  laboratory,  and  academic 
methoda  (References  1-6). 

1.3  The  compounds  listed  in  Table  1  may 
be  determined  in  waters,  soils,  sludges,  and 
other  matrices  by  this  method. 

14  The  detection  limits  of  the  mediod  are 
usually  dependent  on  the  level  of 
interferences  rather  than  instrumental 
limiUtiona.  The  levela  in  Table  2  typify  die 
minimum  quantitiee  that  can  be  determined 
in  environmental  aamples  using  the  method. 

1.S  The  GCM8  portiona  of  the  method  are 
for  use  only  by  analyato  aiqwrienced  with 
HRGC/HRM8  or  under  die  cloaa  supervision 
of  auch  qualified  peraona.  Each  labwatory 
diat  uaea  this  method  must  demonstrate  the 
ability  to  generate  acceptable  results  using 
tlie  procedure  in  Section  8.2. 

Z  Summary  of  Mathod 

Zl  SUble  isotopically  labeled  analoga  of 
IS  of  die  PCDDa  and  PCDPs  are  added  to 
each  sample  prior  to  extraction  Samples 


containing  coarse  solids  are  prepared  for 
extraction  by  grinding  or  homogenizatioa. 
Water  samples  are  filtered  and  then 
extracted  with  methylene  chloride  using 
separatory  funnel  procedurea;  the 
particulates  from  the  water  samples,  soils, 
and  other  finely  divided  solids  are  extracted 
using  a  combined  Soxhiet  extraction/Dean- 
Stark  azeotropic  distillation  (Reference  7). 
Prior  to  cleanup  and  analysis  the  extracts  of 
the  filtered  water  and  the  particulates  are 
combined. 

2J  After  extraction,  *K34-labeled  2,3,7,8- 
TCDD  is  added  to  each  extract  to  measure 
the  efficiency  of  the  cleanup  prooeaa. 
Samplea  cleanup  may  include  bade 
extraction  widi  add  and/or  baae,  and  gel  - 
permeatioa  alumina,  ailica  gel  and  activated 
carbon  chromatography.  Hi|^  perfonnance 
liquid  chromatography  (HPLC)  can  be  used 
for  further  isolation  of  die  2,3,7,9-isomers  or 
other  specific  isomers  or  congeners. 

2J  After  cleannp,  the  extract  is 
concentrated  to  near  drynaaa.  Immediately 
prior  to  fatfectlon,  two  internal  atandarda  are 
added  to  each  extract  and  a  1  uL  aliquot  of 
the  extract  is  iniected  into  the  gas 
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chromatograph.  The  analytes  are  separated 
by  the  GC  and  detected  t>y  a  high  resolution 
(>  10,000)  maaa  spectrometer.  Two  exact 
maases  (m/z's)  are  monitored  for  each 
analyte.  The  isotopically  labeled  compounds 
serve  to  correct  for  the  variability  of  die 
snalytical  technique. 

2.4  Dioxins  and  furans  are  identified  by 
comparing  GC  retention  times  and  the  ion 
abundance  ratioa  of  the  m/z's  with  the 
corresponding  retention  time  ranges  of 
authentic  standards  and  the  theoretical  ion 
abundance  ratios  of  the  exact  m/z's.  Isomers 
and  congeners  are  identified  when  the 
retention  times  and  m/s  abundance  ratios 
agree  within  pre-defined  limits.  By  using  a 
GC  column  or  columns  capable  of  resolving 
the  2,3,7,8-sub8tituted  isomers  from  all  other 
tetra-isomers,  the  2.3,7,8-sub8tituted  isomers 
are  identified  when  the  retention  time  and  m/ 
z  abundance  ratios  agree  within  pre-defined 
limits  of  the  retention  times  and  exact  m/z 
ratios  of  authentic  standards. 

2.5  Quantitative  analysis  is  performed  by 
GCMS  using  selected  ion  current  profile 
(SICP)  areas,  in  one  of  two  ways. 

2JS.1  For  the  IS  2,3,7.B-Bub8tituted  isomers 
for  which  labeled  analogs  are  available  (see 
Table  1),  die  GCMS  system  is  calibrated  and 
the  compound  concentration  is  determined 
using  an  isotope  dilution  technique.  Although 
a  labeled  analog  of  the  octachlorinated 
dibenzofuran  (OCDF)  is  available,  using  high 
resolution  maaa  spectrometry  it  produces  an 
m/z  that  may  interfere  with  the  identification 
and  quantitation  of  the  unlabeled 
octa^orinated  dibenzo-p-dioxin  (OCDD). 
Therefore,  this  labeled  analog  has  not  been 
induded  in  the  calibration  standards,  and  the 
unlabeled  OCDF  is  quantitated  against  the 
labeled  OCDD.  Because  the  labeled  analog  of 
1,2,3,7 A9-HxCDD  is  used  as  an  internal 
standard  (i.e.,  not  added  before  extraction  of 
the  sample),  it  cannot  be  used  to  quantitate 
the  unlabeled  compound  by  strict  isotope 
dilution  procedures.  Therefore,  the  unlabeled 
l,2,3J,88-HxCDD  is  quantitated  using  Uie 
average  of  the  responses  of  the  labeled 
analogs  of  the  other  two  2,3,73-substituted 
HxCDD's,  1.2,3,4,73-HxCDD  and  1.2,3.6.7.8- 
HxCDD.  As  a  result  the  eoncentration  of  the 
unlabeled  1,2,3,7 A9-HxCDD  is  corrected  for 
the  average  recovery  of  the  other  two 
HxCDD'a. 

2.5.2  For  non-2,3,7,8-substituted  isomers 
and  the  total  concentrations  of  all  isomers 
within  s  level  of  chlorination  (i.e.,  total 
TCDD),  concentrations  are  determined  using 
response  factors  from  the  calibration  of 
labeled  analogs  at  the  same  level  of 
chlorination. 

2.6  The  quality  of  the  analysis  is  assured 
throu^  reproducible  calibration  and  testing 
of  the  extraction,  deanup,  and  GCMS 
systems. 

3  Contamination  and  Interferences 

3.1  Solvents,  reagents,  glassware,  and 
other  sample  processing  hardware  may  yield 
artifacta  aind/or  elevated  baselines  causing 
misinterpretation  of  chromatograms 
(References  8-S).  Specific  selection  of 
reagents  and  piuification  of  solvents  by 
distillation  in  all-glaaa  systems  may  be 
required.  Where  poaaible,  reagenta  are 
deaned  by  extraction  or  solvent  rinse. 

3.2  Proper  deaning  of  glassware  is 
extremely  important  necauae  glassware  may 


not  only  contaminate  the  samples,  but  may 
also  remove  the  analytes  of  interest  by 
adsorption  on  the  glass  surface. 

3.2.1  Glassware  should  be  rinsed  with 
solvent  and  washed  with  s  detergent  solution 
as  soon  after  use  as  is  practical.  Sonication  of 
glassware  containing  a  detergent  solution  for 
approximately  30  seconds  may  aid  in 
cleaning.  Glaasware  with  removable  parts, 
particularly  aeparatory  funnels  with  teflon 
stopcocks,  must  be  disassembled  prior  to 
detergent  washing. 

3.2.2  After  detergent  washing,  glassware 
should  be  immediately  rinsed  first  with 
methanol,  then  with  hot  tap  water.  The  tap 
water  rinse  is  followed  by  another  methanol 
rinse,  then  acetone,  and  then  methylene 
chloride. 

3.2.3  Do  not  bake  reusable  glassware  in  an 
oven  as  a  routine  part  of  cleaning.  Baking 
may  be  warranted  after  particularly  dirty 
samples  are  encountered,  but  should  be 
minimized,  as  repeated  baking  of  glassware 
may  cause  active  sites  on  the  glass  surface 
tiiat  will  irreversibly  adsorb  PCDDs/PCDFs. 

3.2.4  Immediately  prior  to  use.  Soxhiet 
extraction  glassware  should  be  pre-extracted 
with  toluene  for  approximately  3  hours.  See 
Section  11.1.2.3.  Separatory  funnels  should  be 
shaken  widi  methylene  chloride/toluene  (80/ 
20  mixture)  for  2  minutes,  drained,  and  then 
shaken  with  pure  methylene  chloride  for  2 
minutes. 

3.3  All  materials  used  in  the  analysis  shall 
be  demonstrated  to  be  free  from  interferences 
by  running  reference  matrix  blanks  initially 
and  with  each  sample  set  (samples  started 
through  the  extraction  process  on  a  given  12- 
hour  shift  to  a  maximum  of  20  samples).  The 
reference  matrix  blank  must  simulate,  as 
dosely  as  possible,  the  sample  matrix  under 
test  Reagent  water  (Section  6.6.1)  is  used  to 
simidate  water  samplea;  playground  sand 
(Section  6.6.2)  or  white  quartz  sand  (Section 
6.3.2)  can  be  used  to  simulate  soils;  filter 
paper  (Section  0.6.3]  is  used  to  simulate 
papers  and  similar  materials;  other  materials 
(Section  6.6.4)  can  be  used  to  simulate  other 
matrices. 

3.4  Interferences  coextracted  from  samples 
will  vary  considerably  from  source  to  source, 
depending  on  the  diversity  of  the  site  being 
sampled.  Interfering  compounds  may  be 
present  at  concentrations  several  orders  of 
magnitude  higher  than  the  PCDDs  and 
FDCFs.  The  most  frequentiy  encountered 
interferences  are  chlorinated  biphenyls, 
methoxy  biphenyls,  hydroxydiphenyl  ethers, 
benzylphenyl  ethers,  polynudear  aromatics, 
and  pestiddes.  Because  very  low  levels  of 
PCDDa  and  PCDFs  are  measured  by  diis 
method,  the  elimination  of  interferences  is 
essential.  The  deanup  steps  given  in  Section 
12  can  be  used  to  reduce  or  eliminate  diese 
interferences  and  thereby  permit  reliable 
determination  of  die  PCDDa  and  PCDFs  at 
the  levels  shown  in  Table  2. 

3.5  Each  piece  of  reusable  glassware 
should  be  numbered  in  such  s  fashion  that 
the  laboratory  can  assodate  all  reusable 
glassware  with  the  processing  of  a  particular 
sample.  This  will  assist  the  laboratory  in:  (1) 
Tracking  do%vn  possible  sources  of 
contamination  for  individual  samples,  (2) 
identifying  glassware  associated  with  highly 
contaminated  samples  that  may  require  extra 


deaning.  and  (3)  determining  when  glassware 
should  be  discarded 
4.  Safety 

4.1  'The  toxicify  or  cardnogenidfy  of  each 
compotmd  or  reagent  used  in  this  method  has 
not  been  precisely  determined:  however,  each 
chemical  compound  ahould  be  treated  as  a 
potential  health  hazard.  Exposure  to  these 
compounds  should  be  reduced  to  the  lowest 
possible  level. 

4.1.1  The  2,3,73-TCDD  isomer  has  been 
found  to  be  acnegenic,  carcinogenic  and 
teratogenic  in  laboratory  animal  studies.  It  is 
soluble  in  wster  to  approximately  200  ppt 
and  in  organic  solvents  to  0.14  percent  On 
the  basis  of  the  available  toxicological  and 
physical  properties  of  2,37,S-TCDD.  all  of  die 
PCDDs  and  PCDFs  should  be  handled  only  by 
highly  trained  personnel  thoroughly  familiar 
with  handling  and  cautionary  procedures, 
and  who  understand  the  assodated  risks. 

4.1.2  It  is  recommended  that  the  laboratory 
purchase  dilute  standard  solutions  of  the 
analytes  in  this  method.  However,  if  primary 
solutions  are  prepared,  they  shall  be 
prepared  in  a  hood,  and  a  NIOSH/MESA 
approved  toxic  gas  respirator  shall  be  worn 
when  high  concentrations  are  handled 

4.2  The  laboratory  is  responsible  for 
maintaining  a  current  awareness  file  of 
OSHA  regulations  regarding  the  safe 
handling  of  the  chemicals  specified  in  this 
method  A  reference  file  of  data  handling 
sheets  should  also  be  made  available  to  all 
personnel  involved  in  these  analyses. 
Additional  information  on  laboratory  safety 
can  be  found  in  References  10-13.  The 
references  and  bibliography  at  the  end  of 
Reference  13  are  particularly  comprehensive 
in  dealing  with  the  general  subject  of 
laboratory  safety. 

4.3  The  PCDDs  and  PCDFs  and  samples 
suspected  to  contain  these  compounds  are 
handled  using  essentially  the  same 
techniques  employed  in  handling  radioactive 
or  infectious  materials.  Well-ventilated 
controlled  access  laboratories  are  required. 
Assistance  in  evaluating  the  healdi  hazards 
of  particular  laboratory  conditions  may  be 
obtained  from  certain  consulting  laboratories 
and  from  State  Departments  of  Health  or 
Labor,  many  of  which  have  an  industrial 
healdi  service.  The  PCDDs  and  PCDFs  are 
extremely  toxic  to  laboratory  animals.  Each 
laboratory  must  develop  a  strict  safefy 
program  for  handling  the  PCDDs  and  PCDFs. 
The  following  practices  are  recommended 
(References  2  and  14). 

4.3.1  Facilify— When  finely  divided 
samples  (dusts,  soils,  dry  chemicals]  are 
handled  all  operations  (including  removal  of 
samples  from  sample  containers,  weighing, 
transferring,  and  mixing),  should  be 
performed  in  a  glove  box  demonstrated  to  be 
leak  tight  or  in  a  fume  hood  demonstrated  to 
have  adequate  air  flow.  Gross  losses  to  the 
laboratory  ventilation  system  must  not  be 
allowed  Handling  of  the  dilute  solutions 
normally  used  in  analytical  and  animal  work 
presents  no  inhalation  hazards  except  in  the 
case  of  an  acddent 

4.3.2  Protective  equipment— Throwaway 
plastic  gloves,  apron  or  lab  coat  safety 
glasses  or  mask,  and  a  glove  box  or  fume 
hood  adequate  for  radioactive  work  should 
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rougfaiat  pnva  OB  th*  OC/M&  thoiiM  pM» 
ttiiiiagh  lilai  ■  I  nla^n  if  ii  II  i  ntti 
chancoal  ar  ba  babWad  thra^  »  tep 
conUintetaU  aa  Uch-hoUiog  akohola. 

4J.7- Waat»HaadUi«  and  Diayoaai 

4J.7.1  HM^Ihig    Caori  tathaiiiiia  iadada* 
ininii<««^  mnliBlnalai  nf aita  IJiitir  hig 
linen  ikaiildba  oaad  is  waata  cuu.  Jaoitoca 
and  alhar  panoBDa)  Biiat  ba  ttaload  in  tka 
aafe  hundlJag  of  waatai 

4S7^  Pifimil 

4.3.7  J.)  Tba  PCDOa  and  PCDFa 
dacoBifoaa  above  80O*C  Lovv-level  waste 
aack  aa  abaosbant  papai,  tiaauas,  animal 
remains,  and  plastic  glovaaiaajr  be  burned  in 
an  appropriate  incinerator.  Gaoaa  quantitiea 
(nilUlyaiBs>  should  b»  packaged  securely  and 
disposed  tbsough  coBmarcial  oc 
governmental  chaaoela  which  are  capaMo  of 
baadlinc  axtreasely  tAxin  *"it*fft 

4.3.7.2^    Liquid  satuUe  waste  should  be 
disaolvad  iamrthanel  or  ethanol  and 
irtadiated  with  ultiaviolat  Dght  with  a 
waveiangth  greatn  than  290  nm  for  several 
days.  CUaa  F  40  BL  lamps  or  equivatenti 
Analyze  Btpdd  wastes  and  dispose  of  the 
solutioa  when  the  PCDOs  end  PCDTs  can  no 
longer  be  detected. 

4JJ  OeccotaminatfoB 

4JA1   Personal  dacentaminatlon— Use 
any  BiU  soap  with  pfenly  of  scrubbing 
•ctioik 

4^A2    Glassware,  toots,  and  surfaces — 
Chlorotheae  NU  Solvent  (l^dunark  of  the 
Dow  Chemical  Company]  is  the  least  toxic 
aolvent  shown  to  be  effective.  Sadahctory 
cleaning  may  be  accomplished  by  rinsing 
with  CMorothene.  then  washing  with  any 
datetasnt  and  water,  tf  gtasawneik  Ihrst 
rtnaed  with  solvent  then  the  diih  water  may 
be  (fisposed  of  in  tfaa  sewer.  Cfven  the  cost  of 
disposal.  It  is  prodent  to  iiiliiliiilie  sohrent 
wastes. 

4.3.9    liBuuihy    dutuiiig  kiiuwu  to  be 
coataminateu  shuuhf  be  oonscted  in  plastic 
bags.  Persons  who  ooBvey  the  bags  and 
launder  the  clothing  should  beatNised  of  Ae 
hazard  and  trained  hi  piupei  hamlBiig.  The 
clothing  may  be  pot  hito  a  washer  wMieat 
contact  if  (he  Isundeier  koowa  of  Ifaa 
potential  problem.  The  washer  shooM  be  nm 


throa^r  a  cycta  beasra  bemg  aaad  again  for 
other  doihhig. 

4.3.10    Wipe  leala— A  aaaM  method  af 
detemfahig  ueannMaa  ev  wont  Mvfaees  and 
teeii  ie  to  wipe  the  swfoea  wNk  •  piece  af 
SRer  paper.  Bxtraatiian  aad  analysia  by  GC 
cai»  acfaiave  •  hail  af  detadfea  af  at  ng  per 
wipe.  Lesa  thaa  Oil  ug  pat  adpa  iodlcalea 
accepteUe  daaalisaast  anythiat  Hghar 
warraata farther  flsaaino  Mesa  thaa  10 agon 
a  wipe  caaatitBtes  as  aorta  hazard  and 
requires  prompt  cleaning  belbie  failber  aaa  of 
the  muIiiBsaBt  or  work  spaca.  at*  tarWrstss 
that  unacceptable  work  practlraa  haae  been 
emplByad. 

4J.t1    Acddaala    IBmaaa  nnntaminated 
clothing  kHsadiataly.  lakkig  piarantiana  aal 
to  contaminate  skin  or  other  articles.  Wash 
expaaad  sUb  vigoaoaaiy  aad  repeatedly  until 
medkri  aaaatiaB  ia  oblaiBad 

5.    ^flpanatoa  oarfMirtii  iiift 

5.1  SkBpoag  aipiipeieBft  foe  diaciete  or 
coaspoahe  aampling 

6a.l    Saaptebottiaaaadcapa 

5.1.1.1  Liqaid  sawiptaa  (waters,  sludya 
and  sia^kK  aialerials  oea  Wateg  five  petoeat 
aalida  or  laa^—aaasple  battle,  aoabei  glaaa. 
1.)  L  mlwimam.  with  screw  cap. 

5.1.1.2  Solid  samphia  fesoila.  sedisaeBta. 
sladgask  papac  palpa.  filtac  cake,  mmpnsl, 
and  sfaniiiBr  ■attrislt  that  contaiB  aioia  than 
livepMceBt  solids)— aaaspla  bottle,  wide 
mouth,  amber  glass.  500  mL  minimum. 

i^.LX    If  amber  bottles  are  not  available, 
samplaa  shall  be  protected  fram  light. 

iAAA    Bottle  cap*— threaded  to  fit  sample 
bottles.  Caps  shall  be  lined  with  Tefloa. 

&1X&   Cleaning, 

Skl.l.S.1    Bottles  are  detergent  water 
washed,  then  solvent  rinsed  before  use. 

5.1.1  5.2    Liners  are  detergent  water 
washed  then  rinsed  with  reagent  water 
(Section  &a.l}  and  then  solvent,  and  baked  at 
eppaaxiaiately  2UU*C  for  one  hour  minimum, 
prior  to  uee. 

5.1.2  Compositing  equipment — automatic 
01  manual  coaiposit^  system  incorporating 
glass  containers  cleaned  per  bottle  deaning 
procedure  above.  Glass  or  Teflon  tubing  only 
shall  be  used.  If  the  sampler  uses  a  peristaltic 
pump,  a  minfmum  length  of  compressible 
sillcona  rubber  tubing  may  be  used  in  the 
pump  only.  Before  nse,  the  tubfiig  shall  be 
thoroughly  rinsed  with  methanol,  followed  by 
repeated  rinaings  with  reagent  water  to 
minimJM  sample  contamination.  An 
integrating  Sow  meter  is  nsad  to  crilect 
proportlenal  eumpueite  samples. 

8.2  Equipuwiit  ror  glassware  deaning 
5^1    Laboratory  sink  with  overhead  fone 

hood 

5.3  cqaipment  for  sampie  preparation 

5.3.1  Laboratory  fame  hood  of  SQiiident 
size  to  contahi  me  sample  preparation 
equipment  Usted  below. 

5.3.2  Glove  box  (optluuai^ 

93.3    riseae  iiooogBnize^^*Virlia  nffoaer 
45  Macro  homogenizer  (AmericaB  Scientific 
Products  ri--35'lS.  or  equivalent)  arflh 
stainfess  steel  Macft^shaft  and  Tarae~eliear 
blade.  ^ 

w.7.4    Meat  ^nKR^~'"nooart,  or  eqstvafeai, 
witit  3~5  nm  Boise  n  iMier  plate. 

5.3.5    Eqaipnent  for  oelefasfBiBg  peroeBf 
moislaie 

SJi&l    Oven  eapabla  afawiataial^  a 
tcmpeiataie  a#110  ±5X^ 


SASa    Dasaicater. 

5.3.M    Aaalytfcat— capable  of  welghiag 
0.1  mg. 

5.9.6.2    Tsploadlng^-eapabteofwei^iing 
10  mg. 

5.4    Extraction  apparatns. 

5.4.1  Water  sampras; 

5.4.1.1  pH  metet  with  combination  gnws 
electroda. 

5.4.1.2  pH  paper,  wide  range  (Hydrion 
Papers,  or  equivalent]. 

5.4.1.3  Graduated  cylinder.  1 L  capacity. 

5.4.1.4  1 L  filtration  fiasks  with  side  arm. 
for  usa  in  vacuum  fUtratiQa  ef  water  samples. 

5.4XS    Separatory  funnels— 2Sa  500.  and 
2000  bL.  with  Teflon  stopcocks. 

5.4.2  Sexhlex/Deaa-Staik(SDS]  extractor 
(Figa»at]. 


FIGURE  t    SosMatiDeen-Stafk  Extractor 


5A2.1    So«hlel-fiOBBijL.22QmL 
capacity  tuitb  5^  BiL  Cask  (CalOaaa  LC- 
6900,  oreqmvaleBt.  except  subaHtute 500 mL 
round  bottom  flask  for  300  mL  flat  bottan 
fiask). 

5.4.2a    TUmbla— t»X123tBfitSoahle* 
ICal-Glaaa  U;-flB01r-122.  es  e<yiivalMaV 

MXi    MeiatMelnp— DeaaStariior 
Barret  witbTeAoa  slepeock.  to  fit  fjewblet. 

5.4.2.4  Heati^maalla  laiiisjiheitoal,  >B 
fit  500  mL  raa^  bottoB  flask  (CaU^las*  LC- 
8801-U2.  oraqaiaakBt). 

5.4.2:ft    Vatiaklal 
(or  equtaalani).  Mft  volt  M  aaqx 

5.4 J    Bsakaist^KIIWi 

K4.4    gaslMlus    slaialsaB  steei 
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5J(    Filtration  appartus. 

U.1    Pyrex  glass  wool— solvent-extracted 
by  SDS  for  three  hours  minimum.  (Note: 
Baking  glass  wool  may  cause  active  sites  that 
will  irreversibly  adsorb  PCDDs/PCDFs.) 

SAJt    Glass  funnel— 125-250  mL 

5Ji.3    Glass  fiber  filter  paper  (Whatman 
GF/D.  or  equivalent). 

5.5.4  D^ing  column — 15  to  20  mm  i.d. 
Pyrex  chromatographic  column  equipped 
«Wth  coarse  glass  frit  or  glass  wool  plug. 

5.5.5  Buchner  funnel,  15  cm. 

5.5.6  Glass  fiber  filter  paper  for  above. 

5.5.7  Pressure  filtration  apparatus — 
Millipore  YT30 142  HW,  or  equivalent 

5.6  Centrifuge  apparatus. 

5.6.1  Centrifuge— capable  of  rotating  500 
mL  centrifuge  bottles  or  15  mL  centrifuge 
tubes  at  5,000  rpm  minimum. 

5.6.2  Centrifuge  bottles— 500  mL  with 
screw  caps,  to  fit  centrifuge. 

5.6.3  Centrifuge  tubes— 12-15  mL  with 
screw  caps,  to  fit  centrifuge. 

5.7  Cleanup  apparatus. 

5.7.1  Automated  gel  permeation 
chromatograph  (Analytical  Biochemical  Labs, 
Inc.  Columbia,  MO,  Model  GPC  Autoprep 
10Q2.  or  equivalent). 

5.7.1.1  Column— 600-700  mm  X  25  nmi 
Ld.,  packed  with  70  g  of  SX-3  Bio-beads  (Bio- 
Rad  Laboratoriea,  Richmond,  CA.  or 
equivalent). 

5.7.1.2  Syringe,  10  mL  with  Luer  fitting. 

5.7.1.3  Syringe  filter  holder,  stainless 
steel  and  glass  fiber  or  Teflon  filters  (Gelman 
4310,  or  equivalent). 

5.7.1.4  UV  detectors — 254-nm.  preparative 
or  semi-prep  flow  cell;  (Isco,  Inc.,  Type  6; 
Schmadzu,  5  mm  path  length;  Beckman-Altex 
152W,  8  uL  micro-prep  flow  cell,  2  mm  path; 
Pharmada  UV-1.  3  mm  flow  cell:  LDC 
Milton-Roy  UV-3,  monitor  #1203;  or 
equivalent). 

5.7.2  Reverse  phase  high  performance 
liquid  chromatograph. 

5.7.2.1  Column  oven  and  detector — 
Perkin-Ehner  Model  LC-6ST  (or  equivalent) 
operated  at  0.02  AUFS  at  235  nm. 

5.7.2.2  Iniector— Rheodyne  7120  (or 
equivalent)  with  50  uL  sample  loop. 

5.7.2.3  Column— two  6.2  X  250  mm 
Zorbax-ODS  columns  in  series  (DuPont 
Instruments  Division.  Wilmington.  DE,  or 
equivalent],  operated  at  50  *C  with  2.0  mL/ 
min  methanol  isocratic  efiluent 

5.7.Z4    Pump— Altex  llOA  (or  equivalent). 

5.7.3  Pipeto. 

5.7.3.1  Disposable,  Pasteur,  150  mm  X  5 
mm  i.d.  (Hsher  Sdentific  13-678-eA.  or 
equivalent). 

5.7.3.2  Disposable,  serological  10  mL  (6 
mm  i.d.). 

S.74    Chromatographic  columns. 

5.7.4.1    180  mm  X  8  nmi  i.d.,  (Kontes  K- 
420155,  or  equivalent)  with  coarse  glass  frit  or 
glass  wool  plug  and  250  mL  reservoir. 

8.74.2    200  nmi  X  16  mm  i^L.  with  coarse 
glass  frit  or  glass  wool  plug  and  250  mL 
reservoir. 

5.7.5    Oven — for  storage  of  adsorbents, 
capable  of  maintaining  a  temperature  of 
130  ±  5  'C. 

5.8    Concentration  apparatus. 

5.8.1    Rotary  evaporator-^uchi/ 
Brinkman-American  Sdentific  No.  ES045-10 
or  equivalent  equipped  with  a  variable 
temperature  water  bath. 


5.8.1.1    A  vacuum  source  is  required  for 
use  of  the  rotary  evaporator.  It  must  be 
equipped  with  a  shutoff  valve  at  the 
evaporator,  and  preferably,  have  a  vacuum 
gauge. 

5A.12    A  recirculating  water  pump  and 
chiller  are  recommended,  as  use  of  tap  water 
for  cooling  the  evaporator  wastes  large 
volumes  of  water  and  can  lead  to 
inconsistent  performance  as  water 
temperatures  and  pressures  vary. 

5.6.1.3    Round  bottoni  flasks-— 100  mL  and 
500  mL  or  larger,  with  ground  glass  fitting 
compatible  with  the  rotary  evaporator. 

5.8.2    Kudema-Danish  (K-^j. 

5.8.2.1  Concentrator  tube— lOmL 
graduated  (Kontes  K-^7005O-1025.  or 
equivalent)  with  calibration  verified.  Ground 
glass  stopper  (size  19/22  )oint)  is  used  to 
prevent  evaporation  of  extracts. 

5.8.2.2  Evaporation  flask— 500  mL  (Kontes 
K-570001-050a  or  equivalent),  attached  to 
concentrator  tube  with  springs  (Kontes  K- 
662750-0012). 

5.8.2.3  Snyder  column — three  baU  macro 
(Kontes  K-S03000-0232,  or  equivalent). 

5A2.4    Boiling  chips. 

5A2.4.1    Glass  or  silicon  carbide — approx 
10/40  mesh,  extracted  «vith  methylene 
chloride  and  baked  at  450  *C  for  one  h 

mintmiiTTi. 

5AZ4.2    Teflon  (optional) — extracted  with 
methylene  chloride. 

5A2.5    Water  bath — heated,  with 
concentric  ring  cover,  capable  of  maintaining 
a  temperature  within  -(-/-2  *C,  installed  in  a 
fume  hood. 

5A3    Nitrogen  blowdown  apparatus — 
equipped  with  water  bath  controlled  at  35-40 
*C  (N-Evap,  Organomation  Assodates,  Inc.. 
South  Bei^  MA,  or  equivalent),  installed  in 
a  fume  hood. 

5A4    Sample  vials — amber  glass,  2-5  mL 
with  Teflon-lLied  screw  cap. 

5.0  Gas  chromatograph— Shall  have 
splitless  or  on-column  injection  port  for 
capillary  column,  temperature  program  with 
isothermal  hold,  and  ahall  meet  all  of  the 
performance  specifications  in  Section  7. 

5.9.1  GC  Column  for  PCDDs  and  PCDFs 
and  for  isomer  spedfidty  for  2,3,7,8-TCDD— 
60  ±  5  m  X  0.32  ±  OJOZ  mm  i.d.;  0.25  um  5% 
phenyl  94%  methyl  1%  vinyl  silicone  bonded 
phase  fused  silica  capillary  column  (]&W  DB- 
5,  or  equivalent). 

5.9.2  GC  Column  for  isomer  spedfidty  for 
2,3.7,8-TCDF— 30  ±  5  m  X  0.32  ±  0X12  mm 
Ld.;  0.25  um  bonded  phase  fused  silica 
capillary  column  Qft  W  DB-22S.  or 
equivalent). 

5.10  Mass  spectrometer — 28-40  eV 
electron  impact  ionization,  shall  be  capable 
of  repetitively  selectively  monitoring  12  exact 
m/z's  tninimiim  at  high  resolution  (>  10,000) 
during  a  period  of  approximately  1  second, 
and  shall  meet  all  of  the  performance 
specifications  in  Section  7. 

5.11  GCMS  interface— The  mass 
spectrometer  (MS)  shall  be  interfaced  to  the 
GC  such  that  the  end  of  the  capillary  column 
terminates  within  1  cm  of  the  ion  source  but 
does  not  Intercept  the  dectron  or  ion  beams. 

5.12  Data  system— capable  of  collecting, 
recording  and  storing  MS  data. 

6.    Reagenti  and  Standards. 

6.1  pH  adjustment  and  back  extraction. 


6.1.1  Potassium  hydroxide — Dissolve  20  g 
reagent  grade  KOH  in  100  mL  reagent  water. 

6.1.2  Sulfuric  add — reagent  grade 
(specific  gravity  1.84). 

6.1.3  Sodium  chloride— reagent  grade; 
prepare  a  five  percent  (w/v)  solution  in 
reagent  water. 

6.2  Solution  drying  and  evaporation. 

6.2.1  Solution  drying — sodium  sulfate, 
reagent  grade,  granular  anhydrous  (Baker 
3375,  or  equivalent),  rinsed  with  methylene 
chloride  (20  mL/g),  baked  at  400  *C  for  one 
hour  miniitiiim,  cooled  in  a  dessicator,  and 
stored  in  a  pre-deaned  glass  bottle  with 
screw  cap  that  prevents  moisture  from 
entering.  If  after  heating  the  sodium  sulfate 
develops  a  noticeable  grayish  cast  (due  to  the 
presence  of  carbon  in  the  crystal  matrix],  that 
batch  of  reagent  is  not  suitable  for  use  and 
shall  be  discarded.  Extraction  with 
methylene  chloride  (as  opposed  to  simple 
rinsing]  and  baking  at  a  lower  temperature 
may  produce  sodium  sulfate  that  is  suitable 
for  use. 

6.2.2  Prepurified  nitrogen. 

6.3  Extraction. 

6.3.1  Solvents — acetone,  toluene, 
cyclohexane,  hexane,  nonane,  methanol 
methylene  chloride,  and  nonane;  distilled-in- 
glass,  pesticide  quality,  lot  certified  to  be  free 
of  interferences. 

6.3.2  White  quartz  sand.  80/70  mesh— for 
Soxhlet/Dean-Staric  extraction.  (Aldrich 
Chemical  Co..  Milwaukee,  Wl  Cat  No.  27.437- 
9,  or  equivalent].  Bake  at  450  *C  for  four 
houn  minimum. 

6.4  GPC  caUbration  solution— solution 
containing  300  mg/mL  corn  oil,  15  mg/mL 
bis(2-ethylhexyl)  phthalate,  1.4  mg/mL 
pentachlorophenol  ai  mg/mL  peiylene,  and 
0.5  mg/mL  sulfur. 

6.5  Adsorbents  for  sample  deanup. 

6.5.1  SUica  gel 

6.5.1.1  Activated  silica  gel— Bio-Sil  A, 
100-200  mesh  (Bio-Rad  131-1340,  or 
equivalent],  rinsed  with  methylene  chloride, 
baked  at  180  *C  for  one  hour  minimum, 
cooled  in  a  dessicator,  and  stored  in  a  pre- 
deaned  glass  bottle  with  screw  cap  that 
prevents  moisture  from  entering. 

6.5.1.2  Add  silica  gel  (30  percent  w/w]— 
•Thoroughly  mix  44.0  g  of  concentrated 

sulfuric  add  with  100.0  g  of  activated  silica 
gel  in  a  dean  container.  Break  up  aggregates 
with  a  stirring  rod  until  a  uniform  mixture  is 
obtained.  Store  in  a  screw-capped  bottle  with 
Teflon-lined  cap. 

6.5.1.3  Basic  silica  gel— Thoroughly  mix 
30  g  of  IN  sodium  hydroxide  with  100  g  of 
activated  silica  gel  in  a  dean  container. 
Break  up  aggregates  with  a  stirring  rod  until  d 
uniform  mixture  is  obtained.  Store  in  a  screw- 
capped  bottle  with  Teflon-lined  cap. 

6.5.2  Alumina— Either  add  or  basic 
alumina  may  be  used  in  the  deanup  of 
sample  extracts,  provided  that  the  laboratory 
can  meet  the  performance  specifications  for 
the  recovery  of  labeled  compounds  described 
in  section  8.3.  The  same  type  of  alumina  must 
be  used  for  all  samples.  Including  those  used 
to  demonstrate  initial  predsion  and  accuracy 
(Section  82)  and  ongoing  precision  and 
accuracy  (Section  14.5). 

6.5.2.1    Add  alumina— Bio-Rad 
Laboratories  132-1340  Add  Alumina  AG4  (or 
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«yii<«l«Ht).  AcflvatebfkMtkitieUO  *C  for 

12  BUIUI  ItrftlJHWHB. 

UboratoriM  132-1240  Baaic  Aimdmm  ACM 
(or  aqtitMlHitJl  Adhral*  bgr^MfHiV  *>  MOX 
for  24  hMf»BlBlna&  AHwawly,  activate 
by  haating  alumina  in  a  tuba  fuioaca  at  006- 
700  *C  aAr  aa  ait  flow  of  appradmataly  4M 
cc/mja.  D»  lot  kaat  am  TOO  *C  aa  tUs  can 
lead  to  tadacad  capadty  for  ratainiat  tW 
ana^rtoa.  Stoaa  at  ia»  *C  in  a  covatad  flaak. 
Uaa  wttUo  fhra  diya  ai  baking 
&u  AXraycaUta; 

tAAi    AetlvatadcaiboD—AX-21 
(AndarMB  Davak>paMa(  Poipanyv  Addao. 
ML  at  aqaivalant).  Prawaah  with  mathanol 
and  dry  is  vacuo  at  110  *C. 

a^SJJ    CaUU  54S-(Su9«lco  2^0199.  or 
equivalanl). 

ft^3.3    TliarougUy  inixSJ&gAX-21and 
02J)  g  CaUta  546  to  produce  a  7ilft  w/w 
mixtuia.  Activate  the  mixture  at  130  *C  for  six 
houia  minimum  Store  in  a  deaaicafoc 

B.6    Reference  ma  trice*. 

A.8.1    Reagent  water — water  in  which  the 
PCDDa  and  PCDFt  and  interfering 
compounda  are  not  detected  by  tUa  method 

6A2    High  aolids  reference  matrix — 
playgroana  aand  or  limiiar  matariai  in  which 
the  PCDDa  and  PCDPa  and  interfering 
Luuipuimda  are  not  detaclad  ay  tnia  method. 
May  ba  prepared  by  extraction  witii 
methylana  ddorid*  and/or  b^dng  at  4M  *C 

tor  lOQir'BOQrft  HtlHtllWML 

aA9    Hhar  papal    Cehnaa  type  A  (or 
aqMivahiil>glaaa  fiber  papat  to  whiJl  iie 
PCDDa  and  PCDFi  and  interferiag 
compoynda  era  not  datadad  by  thia  awthod. 
Cut  Iha  paper  to  alBalata  Iha  aurCaca  area  ot 
the  paper  aawpla  batag  laatad. 

aji4    Otbarmatrica*— Thiamediodnqr 
ba  verified  on  any  matrix  by  patinnaiBg  the 
teaU  given  to  Sectiaa42.  Idaa%.  the  maWx 
should  ba  free  of  the  PCDDa  and  PCDF«  bat 
In  no  eaaa  ritoU  tha  hihynanrt  level  af  tha 
PCDDa  andPCDFa  to  tka  raferenoa  auttix 
excaed  thtaa  timea  the  ■totowm  levda  given 
in  Tabto  X  If  low  badcgrauad  lavalK  oi  tha 
PCDDa  and  PCDFs  aea  preaant  to  tha 
referanoa  matTiv.  the  ipika  levai  of  toe 
analytea  used  to  Section  8.2  ahouid  ba 
iaoaaaad  to  provide  a  aplke-to^ackground 
ratio  in  Iha  range  of  t/l  to  &/1  (Reference  1S> 

6k7    Standard  solutiens    parrhaiod  as 
■ahiMana  at  mixturaa  with  cartifkatkuv  to 
thair  parity,  cencentralton.  and  authenticity, 
at  prapatad  fton  aiataiiala  of  known  purity 
and  compoaitioa  If  compound  purity  ia  8ft 
peicaat  or  greater,  the  weight  may  be  used 
without  earrection  to  '''*"r*'"  ^^ 
concentratiiui  of  tha  standard  When  not 
being  uaad.  siaodarda  are  stored  in  the  dark 
at  room  temperature  to  screw-capped  viala 
with  Teflon-lined  caps.  A  mark  is  placed  on 
the  vial  at  the  level  of  tha  solution  so  that 
solvent  evaporation  losa  can  be  detected  If 
solvent  toae  has  occurred  the  solution  should 
bereplacad 

M    Stock  solutions. 

S.B.1    Preparation — Prepare  in  nonane  per 
the  steps  below  or  purchase  as  dihite 
solutions  CCambdc^  botope  Laboratories, 
Cambdc^,  MA,  or  equivalent}.  Observe  the 
safety  precautions  to  section  4,  and  the 
recommendation  to  Section  4.1.2. 

8.&2    Dissolve  an  appropriate  amount  of 
assayed  refBimce  material  in  solvent.  For 


examplak  weigh  1-2  b«  of  2A7,»-TCDD  to 
three  sipdftcttBt  figaaaa  to  a  MmLywind 
glass  stoppered  voluneWc  Bask  aiMl  fUl  to 
the  marh  with  ncMU.  After  dia  TCDO  to 
completely  dissolved  transfer  the  solutioa  to 
a  clean  1»  bL  via)  wito  Tafto»4ined  cap. 

tJ.9    Stock  atondaidsoiMtoaa  should  ba 
checked  for  sign*  of  dayadadonjpriar  to  toe 
preparation  ol  caHbrattan  or  poifaiiiiBf  a  toet 
standards.  Rafafonce  standarda  that  can  ba 
used  to  detemtao  tha  accuracy  of  caUbratiaa 
standaidk  are  availabta  fh>m  Coatbridge 
Isotope  Laborotoria» 

0.9    Seeandory  standarck-Uslag  stock 
solutions  (Section  OlS),  prapato  saomdary 
standard  sohitiona  contoiaing  tha  cempmmds 
and  concantrattone  shows  to  Tahlo  4  to  tha 


0.10  Labeted  coopound  stock  stondard— 
From  stock  standard  solutlooa  psapared  as 
above,  or  from  purthosed  ndxtuieo.  praparo 
this  standard  to  contoto  the  tobalad 
compounds  at  tha  cencantratlona  shown  to 
Table  4  in  nonane.  This  solution  iadihited 
witf»  acetone  prior  to  aao  (Section  10.%2.). 

0.11  aeon  etaadard  ■  Prepare  *^Cll-a.^.7,»^ 
TCDD  at  the  concentration  shown  to  Tablo4 
in  nonane. 

0.12  Internal  standard    Prepare  at  the 
concentration  shown  to  TaMe  4  in  nonane. 

0.13  Calibration  standards  (CSl  through 
CSS) — Combine  the  sohitiont  to  Sectione  0.9, 
0.10, 0.11,  and  0.12  to  prodoce  the  five 
calibration  solutiona  shown  to  Table  4  to 
nonane. Inese  sohitiona  permit  the  reiatiYo 
response  (labeled  to  unlabeled)  and  responso 
factor  to  be  measured  as  a  function  of 
concentratian.  The  CS3  standard  it  used  for 
calibration  verification  (VER). 

0.14  Precision  and  recovery  standard 
(PAR) — used  for  determination  of  initial 
(Section  0.2)  and  ongoing  (Section  14.5) 
precision  and  accuracy.  This  sohitton 
contains  tha  analystes  and  labeled 
compounds  at  the  concentrations  listed  to 
Table  4  in  nonane.  This  solution  is  diluted 
with  acetone  prior  to  use  (Section  10.3.4). 

0.19  GC  retention  time  wtodow  defining 
solutions — used  to  define  the  beginning  and 
ending  retention  times  for  the  dloxin  and 
furan  isomers. 

0.15.1  DB-6  column  window  defining 
standards — Cambridge  Isotope  Laboratories 
ED-1732-A  (dioxins)  and  ED-1731-A 
(furana).  or  equivalent,  containing  the 
compounds  Rsted  to  Table  5. 

0.10  Isomer  specifidty  test  standards — 
used  to  demonstrate  isomer  specificity  for  the 
2,3,7,S-tetraisomera  of  dloxin  and  furan. 

0.10.1  Standards  for  the  DB-0  column — 
Cambridge  Isotope  Laboratories  ED-908,  ED- 
900-C  or  ED-035,  or  equivalent  containing 
tha  compounds  listed  in  Table  5. 

0.16.2  Standards  for  the  DB-Z25  coliunn — 
Cambridge  Isotope  Laboratories  EF-837  or 
EF-838,  or  equivalent  ctuitaining  the 
compounds  listed  m  Table  S. 

0.17  SUbility  of  solutions— Standard 
solutions  used  for  quantitative  purposes 
(Sections  0.9-d.I4]  shaD  be  analyzed  within 
40  hours  of  preparation  and  on  a  monthly 
basis  thereafter  for  signs  of  degradation. 
Standards  will  remato  acceptable  if  the  peak 
area  at  the  quantitation  m/z  remain*  withto 
±  15  percent  of  the  area  obtained  to  the 
inlttol  analysis  of  the  standard  Any 


standards  failing  to  meet  thto  critorton  should 
bo  aaaajiad  agaiaal  rattranca  atamtords,  aa  to 
Section  OASl  Mate  fBrtfaaraBn. 

7.  Calibratioa 

7.1  AssemUa  tha  GCMB  and  aatoUish  Iha 
operating  rnadiWnna  aaoaaaacy  to  asaet  dia 
relative  retention  time  spacifieaticma  to  Table 
2. 

7.1.1  ThafoUowingGCapttattog 
conditiana  may  bo  need  for  gaidanea  and 
adjusted  as  needed  to  moot  tho  lelatfve 
retention  time  spodficattona  to  Tabio  2: 

Injector  tempi  zn  *C 

Interface  tempt  299  *C 

Initial  temp  and  tieso:  200  *C  2  nto 

Temp  Program:  209-220  X  at  S*  C/mia,  230 
•C  for  16  min,  22»-235  'C  at  5  'C/min.  235  'C 
for  7  mia  235-330  X  at  5  "Cffoin. 

Note:  AH  portions  of  the  column  which 
connect  the  CC  to  the  ion  source  shall  remain 
at  the  Interface  temperature  specified  above 
during  analysis,  to  preclude  condensation  of 
less  volatile  compounda. 

7.1.2  Maes  spectrometer  (MS)  resolutionr- 
Obtato  a  aelectad  ton  current  profile  (SICP)  of 
each  analyte  in  Table  4  at  the  two  exact 
masaeo  spedfisd  to  Table  3  and  at  >  laOOO 
resolving  powot  by  tojeettog  an  authentic 
standard  ot  tho  PCDOa  and  PCDFa  either 
singly  or  as  part  of  a  mixtiire  to  whkh  thcr* 
is  no  toterfcreace  between  doaely  eluted 
componenta«  osing  the  procedure  to  section 

n. 

7.12.1  The  analysis  time  for  PCDDO  and 
PCDFt  may  exceed  the  long-term  maso 
stabiKty  of  the  mass  spectrometer.  Bocauaa 
the  Instrument  ia  operated  to  the  high- 
resehition  modot  mas*  (frifts  of  a  few  ppm 
(e.g..  5  ppm  to  mast)  can  have  serioo* 
adverse  efiects  en  inetrameat  pevfonnance. 
Therefore,  a  mass-drift  correction  ia 
mandatory.  A  h>ck-aMS»  ion  from  Hm 
reference  compound  (PFK)  is  used  for  tuning 
the  mass  spectrometer.  The  lock-mess  ion  is 
dependent  on  fte  masses  of  the  ions 
monitored  withto  esch  descriptor,  as  shown 
to  Table  3.  The  level  of  the  reference 
compound  (PFK)  metered  into  the  ion 
chamber  during  HRGC^iRMS  analyses 
should  be  adjusted  so  that  the  amplitude  of 
the  most  totense  selected  lock-mass  ion 
signal  (regardless  of  the  descriptor  numbe^ 
does  not  exceed  10  percent  of  the  fulf-scale 
(feflection  for  a  given  set  of  detector 
parameters.  Under  those  conditions, 
sensitivity  changes  that  might  occur  during 
the  analysis  can  be  more  effectively 
monitored 

Note:  Excessive  PFK  (or  any  other 
reference  substance}  may  cause  noise 
problems  and  contamination  of  the  ion  source 
resulting  to  an  iocreaaa  to  time  lost  to 
cleaning  tha  source. 

T1  22  By  using  a  PFK  molecular  leak,  tune 
the  tostnuaant  to  maet  tho  minimura  required 
resolving  power  of  10,000  (10  percent  valley) 
at  n^  3044821  (PFK)  or  aay  eOmr  reference 
signal  etoao  to  b/x  3aa901ft  (from  TCDPV  By 
using  the  peak  matching  unit  and  the  PFK 
reference  peak,  verier  tet  the  exact  maaa  of 
m/z  380.9700  (PFK)  to  withto  5  PPM  of  die 
required  vnJao. 

7.2  km  abundance  ratioo,  ■toirnnm  levels, 
signal-to-noise  ratios,  and  abaohite  retentioki 


1  , 

Fodaal  Register  /  Vol  56,  No.  26  /  Thiiroday,  February  7.  1991  /  Proposed  Rules 


5103 


times — toject  the  CSl  calibration  solution 
(Table  4)  per  the  procedure  to  Section  13  and 
the  conditions  to  Table  2. 

7.2.1  Measure  the  SICP  areas  for  each 
analyte  and  compute  the  ion  abundance 
ratios  specified  in  Table  3A.  Compare  the 
computed  ratio  to  the  theoretical  ratio  given 
to  Table  3A. 

7.2.1.1  The  groups  of  m/z's  to  be  monitored 
are  shown  to  Table  3.  Each  group  or 
descriptor  shall  be  monitored  to  succession 
as  a  function  of  GC  retention  time  to  ensure 
that  all  PCDDs  and  PCDFs  are  detected.  The 
theoretical  abundance  ratios  for  the  m/z's  are 
given  to  Table  3A,  along  with  the  control 
Umits  of  each  ratio. 

7.2.1.2  The  mass  spectrometer  shall  be 
operated  to  a  mass  drift  correction  mode, 
using  perfluorokerosene  (PFK)  to  provide  lock 
masses.  The  lock  mass  for  each  group  of  m/ 
z's  is  shown  to  Table  3.  Each  lock  mass  shall 
be  monitored  and  shall  not  vary  by  more  than 


±10  percent  throu^out  ito  respective 
retention  time  wtodow.  VartotionB  of  the  lock 
mass  by  more  than  10  percent  mdicate  the 
presence  of  coeluting  interferences  that  may 
significantly  reduce  the  sensitivity  of  the 
maaa  spectrometer.  Re-injection  of  another 
aliquot  of  the  sample  extract  will  not  resolve 
the  problem.  Additional  cleanup  of  the 
extract  may  be  required  to  remove  the 
toterferences. 

7.2.2  All  PCDDs  and  PCDFs  shall  be  %vithm 
their  respective  ratios;  otherwise,  the  mass 
spectrometer  shall  be  adjusted  and  this  test 
repeated  until  the  m/z  ratios  fall  withto  the 
limits  specified.  If  the  adjustment  alters  the 
resolution  of  the  mass  spectrometer, 
resolution  of  the  mass  spectrometer, 
resolution  shall  be  verified  (Section  7.1)  prior 
to  repeat  of  the  test 

7.Z3  Verify  that  the  HRGC/HRMS 
tostnmient  meets  the  minimum  levels  to 


Table  2.  The  peaks  representing  both 
unlabeled  and  labeled  analytes  to  the 
calibration  standards  must  have  a  signal-to- 
noise  ratio  (S/N)  greater  than  or  equal  to  10; 
otherwise,  the  mass  spectrometer  shall  be 
adjusted  and  this  test  repeated  until  the 
mmimum  levels  in  Table  2  are  met 

7.2.4  The  absolute  retention  time  of  '•&»- 
1,2,3,4-TCDD  (Section  6.12)  shall  exceed  25.0 
mtoutes  on  the  DB-5  column,  and  the 
retention  time  of  >*Cii-l,2,3,4-TCDD  shall 
exceed  15.0  minutes  on  the  DB-225  column; 
otherwise,  the  GC  temperature  program  shall 
be  adjusted  and  this  test  repeated  until  the 
above-stated  mmimum  retention  time  criteria 
are  met 

7.3  Retention  time  wtodows — ^Analyze  the 
wtodow  defining  mixtures  (Section  6.15) 
using  the  procedure  m  section  13  (Figures  2A- 
2D].  Table  5  gives  the  elution  order  (first/last) 
of  the  compound  pairs. 
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6-MAY-88       Sir:  Voltage  705       Sys:  D85US 
Sample  1  Injection  1       Group  2       Mass  339.8597 
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FIGURE  2A    First  and  Last  Eluted  Tetra-  Dioxin  and  Furan  Isomers 


FIGURE  28    First  and  Last  Eluted  Penta-  Dioxin  and  Furan  isomers 
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6-MAY-88       Sir:  Voltage  705       Sys:  DB5US 
Sample  1  Injection  1       Group  3       Mass  373.8208 
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FIGURE  2C    First  and  Last  Eluted  Hexa-  Dioxin  and  Furan  Isomers 
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6-MAY-88       Sir:  Voltage  705       Sys:  DB5US 
Sample  1  Injection  1       Group  4       Mass  407.7818 
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FIGURE  2D    First  and  Last  Eluted  Hepta-  Dioxin  and  Furan  Isomers 
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7.4  Isomer  ipecificity. 

7.4.1  Analyze  the  isomer  specificity  test 
standards  (section  B.16]  using  the  procedure 
in  section  13. 

7.4.2  Compute  the  percent  valley  betwem 
the  GC  peaks  that  elute  most  closely  to  the 
2.3,7.8-TCDD  and  TODF  isomers,  on  their 
respective  columns,  per  Figure  3, 
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3A      DB225  Column 
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FIGURE  3    Valley  between  2,3,7,8-  Tetra  Dioxin  and  Furan  Isomers  and  Other  Closely  Eluted  Isomers 
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7.4.3  Verify  that  the  height  of  the  valley 
between  the  most  closely  eluted  isomers  and 
the  2.37.S-isomen  is  lets  than  25  percent 
(computed  as  100  x/y  in  Figure  3).  If  the 
valley  exceeds  25  percent,  adjust  the 
analytical  conditions  and  repeat  the  test  or 
replace  the  GC  colunui  and  recalibrate 
(section  72  through  7.4). 

7.5  Calibration  with  isotope  dHutioiv— 
Isotope  dilution  is  used  for  the  15  2.3.7,8- 
substituted  PCDDe  and  PCDPs  with  labeled 
compounds  added  to  the  samples  prior  to 
extractioa  and  for  lZ3.7.8.»-HxCDD  and 
OCDF  (see  section  ie.1).  The  reference 
compound  for  each  unlabeled  compound  is 
shown  in  Table  t. 

7.5.1  A  calibration  curve  encompassing  the 
concentration  range  is  prepared  for  each 
compound  to  be  determined.  The  relative 
response  (RR)  (unlabeled  to  labeled)  vs. 
concentration  La  standard  solutions  is  plotted 
or  computed  using  a  linear  regressioa 
Relative  response  is  determined  according  to 
the  procedures  described  below.  A  minimum 
of  five  data  points  are  employed  for 
calibration. 

7.5.2  The  relative  response  of  each 
unlabeled  PCDD/PCDF  and  its  labeled 
analog  is  determined  using  the  area 
responses  of  both  the  primary  and  aecoadary 
m/i's  specified  in  Table  3,  for  each 
calibration  standard,  as  follows: 


RP 


(A.'+A.«)C.. 
(A^'+A^V, 


RR 


(A.'-»-A.y:. 

(A,'+A,«)C. 


Where: 
A.'  and  A,*  are  the  areas  of  the  primary 
and  secondary  m/z's  for  the  unlabeled 
compound. 
A|*  and  A|*  are  the  areas  of  the  primary 
and  secondary  m/z's  for  the  labeled 
compound. 
Q  is  the  concentration  of  the  labeled 

compKJund  in  the  calibration  standard. 
Ca  is  the  concentration  of  the  unlabeled 
compound  in  the  calibration  standard. 
7.5J  To  calibrate  the  analytical  system  by 
isotope  dilution,  inject  a  1.0  uL  aliquot  of 
calibration  standards  CSl  through  CSS 
(section  S.13  and  Table  4]  using  the  procedure 
in  section  13  and  the  conditions  in  Table  2. 
Compute  the  relative  response  (RR)  at  each 
concentration. 

7.5.4  Linearity — If  the  relative  response  for 
any  compound  is  constant  (less  than  20 
percent  coefficient  of  variation)  over  the  &■ 
point  calibration  range,  an  averaged  relative 
response  may  be  used  for  that  compound; 
otherwise,  the  complete  calibration  curve  for 
that  compound  shall  be  used  over  the  S-poiat 
calibration  range. 

7.8  Calibration  by  internal  standard— The 
internal  standard  method  is  applied  to 
determination  of  non-2,3,7,8-substituted 
compounds  having  no  labeled  analog  in  this 
method,  and  to  measurement  of  labeled 
compounds  for  Intralaboratocy  statistics 
(sections  8.4  and  14.5.4). 

7.0.1  Response  factors — Calibration 
requires  the  detemiMiatioB  of  respoaae 
factors  (RF)  defined  by  the  fono%ving 
equation: 


Where: 
A,'  and  A,*  are  the  areas  of  the  primary 
and  secoodarr  m/i's  for  the  compound 
to  be  calibrated.  (Nola:  Than  li  only  one 
m/i  for  •^Cl4-23,7.8-TCDD.  See  Table  3.) 
A«'  and  A«*  are  the  areas  of  the  primary 
and  secondary  m/z'a  for  the  GCMS 
katemal  standard. 
Q,  is  the  conceatntion  of  the  GCMS 
intenul  standard  (section  8.12  and  Table 
4). 
C,  is  the  conceatratioD  at  the  conpeuad  In 

the  calibratian  standaid. 
7A2  To  calibrate  the  analytical  system  by 
internal  staadard,  infect  ■  li)  uL  aliquot  of 
calibratioa  standards  CSl  imnigh  CSS 
(section  S.1S  and  Table  4]  using  the  procedure 
in  section  13  and  the  condiHons  In  Table  2. 
Compute  the  responae  factor  (RF)  at  each 
concentration. 

7.8.3  Linearitjr— If  tie  response  factor  (RF) 
for  any  compound  ie  ooastaat  (Use  than  35 
percent  coefBcient  of  variation)  over  the  5- 
point  calibration  range,  an  averaged  response 
factor  may  be  used  for  that  compotmd; 
otherwise,  the  complete  calibration  carve  for 
that  compound  shall  be  used  over  the  5-point 
range. 

7.7  Combined  calibration — By  using 
calibration  solutions  (section  8.13  and  Table 
4)  containing  the  unlabeled  and  labeled 
compounds,  and  the  internal  standards,  a 
single  set  of  analyses  can  be  used  to  produce 
calibration  curves  for  the  isotope  dilution  and 
internal  standard  methods.  These  curves  are 
verified  each  skifl  (section  14.3)  by  analyzing 
the  calibration  veriflcaHon  standard  (VER. 
Table  4).  Recalibratiaa  is  required  if 
calibration  verification  criteria  (section 
14.3.4)  cannot  be  met 

7.8  Data  storage— MS  daU  shall  be 
collected,  recorded,  and  stored. 

7.&1  Data  acquisition — ^The  signal  at  each 
exact  m/z  shall  be  ooHected  repetitively 
throughout  the  monitoring  period  and  stored 
on  a  mass  storage  device. 

7A2  Responae  factors  and  multipoint 
calibration»— Tke  data  system  shall  be  used 
to  record  and  maintain  lists  of  response 
factors  (response  ratios  for  isotope  dilution) 
and  multipoint  calfluation  curves. 
Computatioaa  of  relative  standard  deviation 
(coefficient  of  variation)  shall  be  used  to  test 
calibration  hnearity.  Statistics  on  initial 
performance  (section  8.2)  and  ongoing 
performance  (section  14.5)  shall  be  computed 
and  maintained. 

8.  Quality  Asmirance/Quality  Control 

8.1  Each  laboratory  that  uses  this  method 
is  reciuirad  to  operate  a  formal  quality 
assurance  program  (Reference  10).  Tlie 
minimum  requiiemente  of  this  program 
consist  of  an  initial  demonstration  of 
laboratory  capability,  analysis  of  samples 
spiked  with  labeled  compounds  to  evaluate 
and  document  data  quality,  and  analysis  of 
standards  and  blanks  as  tests  of  continued 
perfotmaBoe.  Laboratory  perfomance  is 
compared  to  established  performance  criteria 
to  determine  if  the  results  of  analyses  meet 


the  performance  cfaaracterietics  of  the 
method.  If  the  method  is  to  be  applied 
routinely  to  samples  containing  high  solids 
with  very  Httle  moisture  (e.g.,  soils,  filter 
cake,  compost)  or  to  an  ahernate  matrix,  the 
bigk  solids  reCareocc  matrix  (section  6.6.2)  or 
the  alternate  matrix  (section  6.6.4]  is 
substituted  for  the  reagent  water  matrix 
(section  6.6.1)  in  all  performance  tests. 

8.1.1  The  analyst  shall  make  an  initial 
demonstration  of  the  ability  to  generate 
acceptable  accuracy  and  precision  with  this 
method  This  ability  is  established  as 
described  in  section  8.2. 

8.1.2  The  analyst  is  permitted  to  modify 
this  method  to  improve  aeparations  or  lower 
the  costs  of  measurements,  provided  that  all 
performance  specifications  are  met.  Each  - 
time  a  modirication  is  made  to  the  method, 
the  analyst  is  required  to  repeat  the 
procedures  in  sections  7.2  through  7.4  and 
section  8.2  to  demonstrate  method 
performance. 

8.1.3  Analyses  of  blanks  are  required  to 
demonstrate  freedom  from  contamination 
(section  32).  The  procedures  and  criteria  for 
analysis  of  a  blank  are  described  in  section 
as. 

8.1.4  The  laboratory  shall  spike  all  samples 
with  labeled  compounds  to  monitor  method 
performance.  This  test  is  described  in  section 
8J.  When  results  of  these  spikes  indicate 
atypical  method  performance  for  samples,  the 
samples  are  diluted  to  bring  method 
performance  within  acceptable  limits. 
Procedures  for  dilutions  are  given  in  section 
16.4. 

8.1.5  The  laboratory  shall,  on  an  ongoing 
basis,  demonstrate  through  calibration 
verification  and  the  analysis  of  the  precision 
and  recovery  staadard  that  the  analytical 
system  is  in  control.  These  procedures  are 
described  in  sections  14.1  through  14.5. 

8.1.6  The  laboratory  shall  maintain  records 
to  define  the  quality  of  data  that  is  generated. 
Development  of  accuracy  statements  is 
described  in  section  8.4. 

8.2  Initial  precision  and  accuracy — ^To 
establish  the  ability  to  generate  acceptable 
precision  and  accuracy,  the  analyst  shall 
perform  the  following  operations. 

8.2.1  For  low  solids  (aqueous  samples], 
extract  concentrate,  and  analyze  four  1-hter 
aliquots  of  reagent  water  spiked  with  the 
diluted  precision  and  recovery  standard 
(PAR)  (sections  6.14  snd  10.3.4)  according  to 
the  procedures  in  sections  10  through  13.  For 
an  alternate  sample  matrix,  four  aliquots  of 
the  alternate  matrix  are  ased.  All  sample 
processing  step*,  including  preparation 
(section  10),  extractioa  (aection  11),  and 
cleanup  (section  12)  that  are  to  be  used  for 
processing  samples  shall  be  included  in  this 
test 

8.2.2  Usins  results  of  the  set  of  four 
analyses,  coipiite  the  average  concenti-ation 
(X)  oJf  the  extracts  in  ng/mL  and  the  standard 
deviation  of  the  concentration(s)  in  ng/mL  for 
each  compound,  by  isotope  dilution  for 
PCDDs  and  PCDFs  tvith  a  labeled  analog, 
and  by  internal  standard  for  labeled 
compounds.  Calculate  the  recovery  of  the  . 
lab^ed  compounds. 

&2.3  For  each  unlabeled  and  labeled 
compound  compare  s  and  X  with  the 


Federal  Kegtoter  /  Vol  56.  Na  2B  /  Thtiraday.  February  7,  1991  /  Proposed  Rules  5111 


cotrespooding  Units  for  initia)  praciaion  and 
accuracy  ia  Tabh  7.  if  a  and  X  for  all 
oonpoanda  naat  the  acceptance  criteria, 
system  perfonaaBce  ia  acceptable  and 
analysb  of  blanks  and  aaiaplea  may  begin.  If, 
however,  any  individual  s  exceeds  the 
predsiott  limit  or  any  intfvidual  X  falls 
outside  the  range  for  aocaracy.  system 
performance  is  anacoeptable  for  that 
compoond  Conact  the  problem  and  repeat 
the  test  (aection  %2).  lbs  concentration  limits 
in  Table  7  for  labeled  compoanris  are  based 
on  the  requirement  that  the  recovery  of  each 
labeled  ooaqpMMmd  be  in  the  range  of  25-lSOX. 

8.3  The  laboratory  shall  spike  aD  samples 
and  QC  aliquoU  with  the  dihited  labeled 
coBipound  spiking  solution  (sections  6.10  and 
10.3.2)  to  assess  method  performance  on  the 
sample  matrix. 

8.3.1  Analyze  eadi  sample  according  to  the 
procedures  in  sectioas  10  through  13. 

8.3.2  Compute  the  percent  recovery  (R)  of 
the  labeled  compounds  in  the  labeled 
compound  spiking  standard  and  the  cle<>PMp 
standard  using  the  internal  standard  method 
(section  7.6). 

8.3.3  The  recovery  of  each  labeled 
compound  must  be  within  2S-150%.  If  the 
recovery  of  any  compound  falls  outside  of 
these  limits,  method  performance  is 
unacceptable  for  that  compound  in  that 
sample.  To  overcome  such  difficulties,  water 
samples  are  diluted  and  smaller  amounts  of 
soils,  sludges,  sediments  and  other  matrices 
are  reanalyzed  per  section  17, 

8.4  Method  accuracy  for  samples  shall  be 
assessed  and  records  shall  be  maintained 

8.4.1  After  the  analysis  of  five  samples  of  a 
given  matrix  type  (water,  soil,  sludge,  pulp, 
etc.)  for  which  the  labeled  compound  spUdng 
standards  pass  the  tests  in  section  8.3, 
compute  the  average  percent  recovery  (R) 
and  the  standard  deviation  of  the  percent 
recovery  (SR)  for  the  labeled  compounds 
only.  Express  the  acmiracy  assessment  as  a 
percent  recovery  interval  from  R— 2SR  to 
R+2SR  for  each  matrix.  For  example,  if 
Rs90%  and  SRk  10%  for  five  analyses  of 
pulp,  the  accuracy  Interval  is  expressed  as 
70-110%. 

8.4.2  Update  the  accnracy  assessment  for 
eaoi  compound  in  eacn  matrix  on  a  regular 
basis  (e.g.,  after  eatdi  5-10  new  accuracy 
measurements). 

8.5  Blanks — Reference  nutiix  blaidcs  are 
analyzed  to  demonstrate  nvedom  from 
contamination  (section  3.2). 

8.5.1  Extract  and  concentrate  a  l-Hter 
reagent  water  blank  (section  6.S.1),  hl|^ 
solids  reference  matrix  blank  (section  8.8.2), 
paper  matrix  \Amk  (section  6.6.9)  or  alternate 
reference  matrix  blank  (section  8.6.4)  widi 
each  sample  set  (saraples  started  tfaroo^  the 
extraction  process  on  the  same  12-hoar  shift 
to  a  maxfamim  of  20  samples).  Analyse  the 
blank  immediately  after  analysis  of  the 
precision  and  recovery  standard  (section 
14.5)  to  demonstrate  freedom  from 
contamination.  

8.5.2  If  any  of  die  PCDDe  or  PCDFs  (Table 
1)  or  any  potendaHy  faiterfering  ooaq>oand  is 
found  in  blank  at  greater  than  the  mkiimam 
level  (Table  I),  assoning  a  response  factor  of 
1  relative  to  the  •*CiflAS.4-TCDD  intanial 
standard  for  compounds  not  Ustad  tai  Table  1, 
analysis  of  samples  is  halted  ontil  (be  aoorce 


of  contaminatian  is  eliBinated  and  a  blank 
shows  no  evidence  otfcontwinatioa  at  tliis 
level  Note:  All  samples  aasodatod  witt  a 
oontaminatad  nwtbod  blaak  aniat  be  re- 
extracted  and  reanalyaed  before  the  reealts 
may  be  reported  for  regulatoiy  compliance 
purposes. 

8.6  The  specifications  contained  in  this 
method  can  be  met  if  Ike  apparatus  used  is 
calibrated  properly  and  thea  majatained  in  a 
calibrated  state.  The  standards  used  for 
calibration  (section  7),  calibration 
verification  (aection  14  J),  and  for  initial 
(sectian  6.2)  and  ongoing  (section  14.5) 
preciskn  and  recovery  sImuU  be  identical  so 
that  the  moat  precise  reauhs  will  be  obtained. 
A  GCMS  instrument  will  provide  the  most 
reproducible  results  if  dedicated  to  the 
settings  and  conditions  required  for  the 
analyses  of  PCDDs  and  PCDFs  by  thia 
awthod 

•7  Dependii^  on  qwdfic  pro-am 
requirements,  field  replicates  may  be 
collected  to  detennina  the  precision  of  the 
^Ttipling  tedmiqiM,  and  spikad  samples  may 
be  required  to  detenaine  die  accuracy  of  the 
analysis  when  the  internal  staadard  method 
is  used 

ft  Sample  Collection.  Preserration,  <md 
Handling 

0.1  Collect  samples  In  amber  glass 
containers  following  conventional  sampling 
practices  (Reference  17).  Aqueous  samples 
which  flow  freely  are  collected  in  refrigerated 
bottles  using  automatic  sampling  equipment 
Solid  samples  are  collected  as  grab  samples 
using  wide  mouth  jars. 

0.2  Maintain  samples  at  0-4  *C  in  the  daik 
from  the  time  of  collection  until  extraction.  If 
residual  chlorine  is  present  in  aqueous 
samples,  add  80  mg  sodium  thiosulfate  per 
Uter  of  water.  EPA  Methods  330.4  and  330J 
may  be  used  to  measure  residual  chlorine 
(Reference  18). 

9.3  Perform  sample  analysis  within  40  days 
of  extraction. 

JO.  Saati^  Preparation 

Tlie  sample  preparation  process  involves 
modifying  the  physical  form  of  the  sample  »o 
that  the  PCDDs  and  PCDFs  can  be  extracted 
efficiently.  In  general,  the  samples  must  be  tai 
a  liquid  form  or  in  die  form  of  finely  divided 
solids  in  order  for  efficient  extraction  to  take 
place.  Table  8  lists  the  phasefs)  and  quantity 
extracted  for  various  sample  matrices. 
Samples  containing  a  solid  phase  and 
saraples  containing  particle  sizes  larger  dien 
1  mm  require  preparation  prior  to  extraction. 
Because  PCDDs/PCDFs  are  stron^y 
associated  with  particulates,  the  preparation 
of  aqueous  samples  is  dependent  on  the 
solids  content  of  the  sample.  Aqneons 
samples  containing  one  percent  solids  or  less 
are  extracted  in  a  separatory  funnel.  A 
smaller  sample  aliquot  is  used  for  aqueous 
samples  containing  mora  than  one  percent 
soUds.  For  semples  expected  or  known  to 
contain  Ugh  levels  of  the  PCDDs  and/or 
PCDFs,  dw  smallest  sample  size 
representative  of  the  entire  sample  skoold  be 
used  and  the  sample  extract  shoald  be 
dilated  if  necessary,  per  sectian  16.4. 

lai  Determination  of  percent  solids. 

lai.l  Wei^S-lOg  of  sample  (to  duee 
significant  fi^ires)  into  a  tared  beaker.  Neile: 


This  aliquot  is  used  only  for  detaimiBing  the 
solids  content  of  the  aan^la.  not  for  analysts 
ofPCDDs/PCDFa. 

10.1.2  Dry  ovemi^  (12  hoars  mininwiml  at 
1105  *C  and  cool  in  a  daeaicater. 

10.1.3  Calculate  percent  soUds  as  foUowc 

%  solids^ 

weight  of  sample  after  dryingxlOO 

weight  of  sample  before  drytng 

10.3  Determination  of  paitida  size. 

10.2.1  Spread  the  dried  sample  fraa 
aection  10.1.2  on  a  piece  of  filter  paper  or 
alominum  foil  in  a  fame  hood  or  glove  box. 

10.2.2  Estimate  dw  size  of  dw  parades  in 
the  sample,  ff  the  size  of  dw  largest  particles 
is  greater  than  1  mn.  the  particle  size  must  be 
reduced  to  1  mm  or  less  prior  to  extraction. 

10.3  Preparation  of  aqueous  samples 
containing  one  percent  solids  or  less — The 
extraction  procedure  for  aqueous  samples 
containing  less  than  or  eqoal  to  oiw  percent 
solids  taivotves  filtering  die  sample, 
extracting  the  particulate  phase  and  the 
filtrate  separately,  and  combinmg  the 
extracts  for  analysis.  The  aqueous  portion  is 
extracted  by  shaking  with  methylene  chloride 
in  a  separatory  funnel.  The  particulate 
material  is  extracted  using  die  SDS 
procedure. 

10.3.1  Mark  die  original  level  of  the  sample 
on  die  sample  botde  for  reference.  Weigh  the 
sample  in  the  botde  on  a  top  loading  balance 
to±lg. 

10.3.2  Dilute  a  sufficient  volume  of  the 
labeled  compound  stock  solution  by  a  factor 
of  50  with  acetone  to  prepare  the  labeled 
compound  spiking  solutioa  1X1  mL  of  the 
diluted  solution  is  required  for  each  sample, 
but  no  more  solution  should  be  prepared  than 
can  be  used  in  one  day.  Spike  1.0  mL  of  the 
diluted  solution  info  die  sample  bottle.  Cap 
the  bottle  and  mix  the  sample  by  careful 
shaking.  Allow  the  sample  to  equilibrate  for 
1-i  buiira,  with  ocjaaional  shaking. 

KX3.3  For  each  sample  or  sample  set  (to  a 
maxiauuB  of  20  samples)  to  be  extracted 
durii«  the  same  12-bonr  shift  place  two  VO 
liter  aliquots  of  reagent  water  in  clean  2  liter 
separatory  flasks. 

10J.4  Spike  1.0  mL  of  the  dilated  labeled 
compound  spikii^  standard  (Section  6.10) 
into  one  reagent  water  aliquot  This  aliquot 
wrill  serve  as  die  blank.  Dilute  10  uL  of  the 
precision  and  recovery  standard  (section 
6.14)  to  2.0  mL  widi  acetone.  Spike  1;0  niL  of 
the  diluted  precision  and  recovery  standard 
into  the  remaining  reagent  water  aliquot  This 
aliquot  will  serve  as  the  PAR  (section  14.5). 

10J.5  Assemble  a  Buchner  hinnel  on  top  of 
a  dean  1 L  filtration  flask.  Apply  a  vacuum  to 
the  flask,  and  poor  the  entira  contents  of  the 
sample  bottle  throngh  a  glass  fiber  filter 
(section  S.S.4)  hi  dw  Buchnar  funnel  swirling 
the  sample  ii  MBlnlng  in  tlw  botde  to  suspend 
any  particulates. 

10l3J  Rinae  the  sample  botde  twice  with  5 
mL  of  reegent  water  to  transfer  any 
remaining  particulates  onto  the  filter. 

ia.X7  Rinse  any  particulates  off  dw  sides 
of  die  Bnchner  funnels  with  small  quantities 
of  reageat  water. 

104j8  Weigh  the  empty  sampfo  bottle  on  a 
top-loading  balance  to  ±lg.  Determine  the 
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weight  of  the  Mmpli  by  diffennca.  Do  not 
diacard  th*  bottla  at  this  point 

103 J  Extract  tba  filtrataa  naing  the 
prooadnrae  in  Saction  11.1.1. 

103.10  Extract  the  particulatet  uaing  the 
procaduraa  in  Section  ll.lX 

104  Preparation  of  tamplea  containing 
greater  than  one  percent  tolida. 

104.1  Weigh  a  wall-mixed  aliquot  of  each 
■ample  (of  the  tame  matrix  type)  lufficient  to 
provide  10  g  of  dry  aolida  (based  on  the  ■olids 
determination  in  101.3)  into  a  clean  beaker  or 

■aajar. 

^  Spike  IJ)  mL  of  the  dihited  labeled 
^  1  apiking  aolution  (taction  10.3.2) 
inflKalampla  aliquot(i). 

loXtFat  each  sample  or  sample  set  (to  a 
maximum  of  20  samples)  to  be  extracted 
during  the  same  12-hour  shift  weight  two  10  g 
aliquots  of  the  appropriate  reference  matrix 
(section  6.6]  into  clean  beakers  or  glass  Jars. 

104.4  Spike  1.0  mL  of  the  diluted  labeled 
compound  spiking  solution  into  one  reference 
matrix  aliquot  TUs  aliquot  will  serve  as  the 
blank.  Spike  IJ)  mL  of  the  diluted  precision 
and  recovery  standard  (section  103.4)  into 
the  remaining  reference  matrix  aliquot  This 
aliquot  will  serve  as  the  PAR  (section  14.5). 

104.5  Stir  or  tumble  and  equilibrate  the 
aliquots  for  1-2  hours. 

104.6  Extract  the  aliquots  using  the 
procedures  in  section  11. 

105  Preparation  of  multiphase  samples. 
lOJ.l  Presstire  filter  the  sample,  blank,  and 

PAR  aliquots  through  Whatman  GF/D  glass 
fiber  filter  paper.  If  necessary,  centrifuge 
these  aliquota  for  30  minutes  at  greater  than 
5000  ipm  prior  to  filtratioa 

105.2  Diacard  any  aqueous  phase  (if 
present).  Remove  any  non-aqueous  bquid  (if 
present)  and  reserve  for  recombination  with 
the  extract  of  the  solid  phase  (section 
11.1.2.5).  Prepare  the  filter  papers  of  the 
sample  and  QC  aliquots  for  particle  size 
reduction  and  blending  (section  10.6). 

lOS  Sampling  grinding,  homogenization,  or 
blending— samples  with  particle  sizes  greater 
than  1  mm  (as  determined  by  section  10.2.2) 
are  subjected  to  grinding,  homogenization.  or 
blendii^  The  method  of  reducing  particle 
size  to  leas  than  1  mm  is  matrix  dependent  In 
general,  hard  particles  can  be  reduced  by 
grinding  with  a  mortar  and  pestle.  Softer 
particles  can  be  reduced  by  grinding  in  a 
Wiley  mill  or  meat  grinder,  by 
homogenization.  or  by  blending. 

10.6.1  Each  tize-redudng  preparation 
procedure  on  each  matrix  shall  be  vtxified  by 
running  the  tests  in  section  02  before  the 
procedure  is  employed  routinely. 

106.2  The  grinding,  homogenization.  or 
blending  procedures  shall  be  carried  out  in  a 
glove  box  or  fume  hood  to  prevent  particles 
from  contaminating  the  work  environment 

1003  Grinding— Ussue  samples,  certain 
papers  and  pulpa.  slurries,  and  amorphous 
solids  can  be  ground  in  a  Wiley  mill  or  heavy 
duty  meat  grinder.  In  some  cases,  reducing 
the  temperature  of  the  sample  to  freezing  or 
to  dry  ice  or  liquid  nitrogen  temperatures  can 
aid  in  the  grinding  prooeaa.  Grind  the  sample 
aliquots  bom  sectioo  104J  or  105.2  in  a 
clean  grinder.  Do  not  allow  the  sample 
temperature  to  exceed  SO  *C  Grind  the  blank 
and  reference  matrix  aliquots  using  a  clean 
grinder. 


1004  Homogenization  or  blending — 
Particles  that  are  not  ground  effectively,  or 
particles  greater  than  1  mm  in  size  after 
grinding,  can  often  be  reduced  in  size  by  high 
speed  homogenization  or  blending. 
Homogenize  and/or  blend  the  sample,  blank, 
and  PAR  aliquots  from  section  10.4.5, 10.5.2, 
0rlO6.3. 

1005  Extract  the  aliquots  using  the 
procedures  in  Section  11. 

11.  ExtracUon  and  Concentration 

11.1  Extraction  of  filtrates-extract  the 
aqueous  samples,  blanks,  and  PAR  aliquots 
according  to  the  following  procedures. 

11.1.1  Pour  the  filtered  aqueous  sample 
from  the  filtration  flask  into  a  2-L  separatory 
funnel  Rinse  the  flask  twice  with  5  mL  of 
reagent  water  and  add  these  rinses  to  the 
separatory  funnel.  Add  60  mL  methylene 
chloride  to  the  sample  bottle  (section  10.3.8), 
seal,  and  shake  60  seconds  to  rinse  the  inner 
surface. 

11.1.2  Transfer  the  solvent  to  the 
separatory  funnel  and  extract  the  sample  by 
shaking  the  funnel  for  2  minutes  with  periodic 
venting.  Allow  the  organic  layer  to  separate 
from  the  water  phase  for  a  minimum  of  10 
minutes.  If  the  emulsion  interface  between 
layers  is  more  than  one-third  the  volume  of 
the  solvent  layer,  employ  mechanical 
techniques  to  complete  the  phase  separation 
(e.g.,  a  glass  stirring  rod).  Drain  the 
methylene  chloride  extract  into  a  solvent- 
rinsed  glass  funnel  approximately  one-half 
full  of  dean  sodiimi  sulfate.  Set  up  the  glass 
funnel  so  that  it  will  drain  directly  into  a 
solvent-rinsed  500-mL  K-D  concentrator 
fitted  with  a  10  mL  concentrator  tube.  Note: 
Experience  with  aqueous  samples  high  in 
dissolved  organic  materials  (e.g.,  paper  mill 
effluents)  has  shown  that  acidification  of  the 
sample  prior  to  extraction  may  reduced  the 
formation  of  emulsions.  Paper  industry 
methods  suggest  that  the  addition  of  up  to  400 
mL  of  ethanol  to  a  1 L  effluent  sample  may 
also  reduce  emulsion  formation.  However, 
studies  by  the  Agency  to  date  suggest  that  the 
effect  may  be  a  result  of  the  dilution  of  the 
sample,  and  that  the  addition  of  reagent 
water  may  serve  the  same  function. 
Mechanical  techniques  may  still  be  necessary 
to  complete  the  phase  separation.  If  either  of 
these  techniques  is  utilized,  the  laboratory 
must  perform  the  startup  tests  described  in 
section  8.2  using  the  same  techniques. 

11.1.3  Extract  the  water  sample  two  more 
times  using  60  mL  of  fresh  methylene  chloride 
each  time.  Drain  each  extract  through  the 
funnel  containing  the  sodium  sulfate  into  the 
K-0  concentrator.  After  the  third  extraction, 
rinse  the  separatory  funnel  with  at  least  20 
mL  of  fresh  methylene  chloride,  and  drain 
this  rinse  through  the  sodium  sulfate  into  the 
concentrator.  Repeat  this  rinse  at  least  twice. 

11.1.4  The  extract  of  the  filtrate  must  be 
concentrated  before  it  is  combined  with  the 
extract  of  the  particulates  for  further  cleanup. 
Add  one  or  two  dean  boiling  chips  to  the 
receiver  and  attach  a  threa-baU  macro 
Snyder  column.  Pre-wet  the  column  by 
adding  approximately  1  mL  of  hexane 
through  this  top.  Place  the  K-D  apparatua  in  a 
hot  water  bath  so  that  the  entire  lower 
rounded  surface  of  the  flask  is  bathed  with 
steam. 


ll.lJi  Adiust  the  vertical  position  of  the 
apparatus  and  the  water  temperature  as 
required  to  complete  the  concentration  in  15- 
20  minutes.  At  the  proper  rate  of  distillation, 
the  balls  of  the  column  wrill  actively  chatter 
but  the  chambers  %vill  not  flood. 

11.1.6  When  the  liquid  has  reached  an 
apparent  volume  of  1  mL,  remove  the  K-0 
apparatus  frt>m  the  bath  and  allow  the 
solvent  to  drain  and  cool  for  at  least  10 
minutes.  Remove  the  Snyder  column  and 
rinse  the  flask  tpd  its  lower  joint  into  the 
concentrator  tube  with  1-2  mL  of  hexane.  A  5 
mL  syringe  is  recommended  for  this 
operation. 

11.1.7  The  concentrated  extracts  of  the 
filtrate  and  the  particulates  are  combined 
using  the  procedures  in  section  11.2.13. 

11.2  Soxhlet/Dean-Stark  extraction  of 
solids— Extract  the  solid  samples, 
particulates,  blanks,  and  PAR  aliquots  using 
the  following  procedure. 

11.2.1  Charge  a  dean  extraction  thimble 
with  5.0  g  of  100/200  mesh  silica  (section 
05.1.1)  and  100  g  of  quartz  sand  (section 
03.2).  Note:  Do  not  disturb  the  silica  layer 
throughout  the  extraction  process. 

11.2.2  Place  the  thimble  in  a  dean 
extractor.  Place  30-40  mL  of  toluene  in  the 
receiver  and  200-250  mL  of  toluene  in  the 
flask. 

11.2.3  Pre-extract  the  glassware  by  heating 
the  flask  until  the  toluene  is  boiling.  When 
properly  adjusted.  1-2  drops  of  toluene  per 
second  will  fall  from  the  condensor  tip  into  - 
the  receiver.  Extract  the  apparatus  for  three 
hours  minimum. 

11.2.4  After  pre-extraction.  cool  and 
disassemble  the  apparatiu.  Rinse  the  thimble 
with  toluene  and  allow  to  air  dry. 

11.2.5  Load  the  wet  sample  fivm  sections 
104.0 10.5Z  10.03.  or  10.04.  and  any 
nonaqueous  liquid  from  section  10.5.2  into  the 
thimble  and  manually  mix  into  the  sand  layer 
with  a  dean  metal  spatula  carefully  breaking 
up  any  large  lumps  of  sample.  If  the  material 
to  be  extracted  is  the  particulate  matter  from 
the  filtration  of  an  aqueous  sample,  add  the 
filter  paper  to  the  thimble  also. 

llutO  Reassemble  the  pre^extracted  SDS 
apparatus  and  add  a  fresh  charge  of  toluene 
to  the  receiver  and  reflux  flask. 

11.2.7  Apply  power  to  the  heating  mantle 
to  begin  refluxing.  Adjust  the  reflux  rate  to 
match  the  rate  of  percolation  through  the 
sand  and  silica  beds  until  water  removal 
lessens  the  restriction  to  toluene  flow.  Check 
the  apparatus  for  foaming  frequently  during 
the  first  2  hours  of  extraction.  If  foaming 
occurs,  reduce  the  reflux  rate  until  foaming 
subsides. 

11.2.8  Drain  the  water  bom  the  receiver  at 
1-2  hours  and  8-0  hours,  or  sooner  if  the 
receiver  fills  with  water.  Reflux  the  sample 
for  a  total  of  16-24  hours.  Cool  and 
disassemble  the  apparatus.  Record  the  total 
volume  of  water  collected. 

11.2.9  Remove  the  distilling  flask.  Drain  the 
water  from  the  Dean  Stark  receiver  and  add 
any  toluene  in  the  receiver  to  the  extract  m 
the  flask. 

11.Z10  For  solid  samples,  the  extract  must 
be  concentrated  to  approximately  10  mL  prior 
to  back  extraction.  For  the  particulatet 
filtered  from  an  aqueous  sample,  the  extract 
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must  be  concentrated  prior  to  comUning  with 
th*  extract  of  the  filtrate.  Therefora,  add  one 
or  two  dean  boiling  chipt  to  tiM  round 
bottom  flask  and  attach  a  tiwee^Mll  macro 
Snyder  cohann.  Pre-wet  the  cohunn  by 
adding  approximataiy  1  mL  at  toinena 
throu^  the  top.  Place  tiw  round  bottom  flask 
in  a  heating  auntie  and  apply  heat  as 
required  to  onnptete  the  concentration  in  15- 
20  minutes.  At  the  proper  rate  of  dittillatioa 
the  balls  of  the  column  will  actively  chatter 
but  the  chambers  will  not  flood. 

11.2.11  When  the  liquid  has  reached  an 
apparent  volume  of  10  wL,  remove  the  round 
bottom  flaak  from  the  heating  mantle  and 
allow  the  solvent  to  drain  aid  cool  for  at 
least  10  minutes.  Remove  the  Snyder  column. 

11.2.12  If  the  extract  is  btim  a  solid  sample, 
not  the  particulates  from  an  aqueous  sample, 
transfer  the  concentrated  extract  to  a  250  mL 
separatory  funnel  Rinse  the  flask  with 
toluene  and  add  the  rinse  to  the  separatory 
funnel  Proceed  urith  back  extraction  per 
section  11.3. 

11.2.13  If  the  extract  it  frtun  the 
particulates  from  an  aqueous  sample,  it  must 
be  combined  with  the  concentrated  extract  of 
the  filtrate  (section  It-U)  prior  to  back 
extraction.  Assemble  the  glass  funnel  filled 
approximately  one-half  fiill  with  sodium 
sulfate  from  section  11.1.2  such  that  the 
funnel  will  drain  into  the  K-D  concentrator 
from  section  11.1.7  containing  the 
concentrated  methylene  chloride  extract  of 
the  filtrate.  Pour  the  concentrated  toluene 
extract  of  the  particulates  through  the  sodium 
sulfate  into  the  K-D  concentrator.  Rinse  die 
round-bottom  flask  with  three  15-ZO  mL 
volumes  of  hexane,  and  pour  each  rinse 
through  the  sodium  sulfate  into  the  K-D 
concentrator.  Add  one  or  two  fresh  boiling 
chips  to  the  receiver  and  attach  the  three-ball 
macro  Snyder  column  to  the  K-D 
concentrator.  Pre-wet  the  column  by  adding 
approximately  1  mL  of  hexane  to  the  top  of 
the  colunm.  Concentrate  the  combined 
extract  to  approximately  10  mL  (the  volume 
of  the  toluene).  Remove  the  K-D  apparatus 
from  the  bath  and  aUow  the  solvent  to  drain 
the  cool  for  at  least  10  minutes.  Remove  the 
Snyder  column.  Transfer  the  contents  of  4ie 
K-D  concentrator  to  a  pre-iinsed  250  mL 
separatory  funnel.  Rinse  the  flask  and  lower 
joint  with  three  5  mL  volumes  of  hexane,  and 
add  each  rinse  to  the  separatory  funnel. 
Proceed  wiA  back  extraction  per  section  11.3. 

11.3  Bade  extraction  witii  base  and  add. 

11.3.1  Spike  1.0  mL  of  the  deanup  standard 
(section  6.11)  into  the  separatory  funnels 
containing  the  sample  and  QC  extracts 
(section  11.2.12  or  11.2.13). 

1U.2  Partition  the  extract  against  60  mL  of 
potassium  hydroxide  solution  (section  Ol.l.). 
Shake  for  2  miirates  with  periodic  venting 
into  a  hood.  Remove  and  discard  the  aqneont 
layer.  Repeat  the  base  washing  mtil  no  color 
is  visible  in  the  aqneont  layer,  to  a  maxiraum 
of  four  washings.  Minimiae  oonlact  time 
between  the  extract  and  the  base  to  prevent 
degradation  of  the  PCDDs  and  PCDFs. 
Stronger  potassium  hydroxide  sohitiotts  may 
be  employed  for  bad(  extraction,  provided 
that  the  laboratory  meets  the  specifications 
for  labeled  compound  recovery  and 
demonstrates  acceptable  peitbrmance  using 
the  procedures  in  section  02. 


IIJJ  Partition  the  extract  agiinat  SO  mL  of 
sodium  cUoside  sotetion  (aactioa  8X3)  in  iha 
same  way  aa  with  bate.  Diacnrd  the  aqaeont 
layer. 

11  J.4  Paitition  the  actrw:t  against  80  mL  of 
sulfuric  acid  (section  01.2)  In  the  aame  way 
as  with  base.  Repeat  tba  acid  washing  imtii 
no  color  is  viaiUa  in  A»  aqneons  layer,  to  a 
maximiim  of  fbvr  wasUnga. 

n.9J  Repaat  the  paititianing  against 
sodium  chloride  solution  and  dtocard  the 
aqoeovs  layer. 

114je  Pour  each  extract  through  a  drying 
column  containing  7  to  10  cm  of  anhydioot 
sodium  saUata.  Rinaa  the  aaparatory  frinnel 
with  dOSO  mL  of  toluene  and  poor  throagh 
the  drying  column.  Collect  eadi  extract  in  a 
500  mL  round  bottom  flask.  Concentrate  and 
dean  up  the  samples  and  QC  aliquots  per 
sections  11^4  and  12. 

114  Macro-concentration— Concentrate 
the  extracts  in  separate  100  mL  round  bottom 
flasks  on  a  rotaty  evaporator. 

11.4.1  Assemble  tiie  rotary  evaporator 
according  to  mannfacturei's  instrnctions,  and 
warn  the  water  bath  of  45*C  On  a  daily 
basis,  predean  the  rotary  evaporator  by 
concentrating  100  mL  nf  dean  extraction 
solvent  dirough  die  system.  Archive  both  the 
concentrated  solvent  and  die  solvent  in  the 
catch  flask  for  contamination  check  if 
necessary.  Between  samplea,  three  2-3  mL 
aliquots  of  toluene  shookl  be  rinsed  down  the 
feed  tube  into  a  waste  beaker. 

11.4.2  Attach  die  round  bottom  flask 
containing  the  sample  extract  to  the  rotary 
evaporator.  Slowly  apply  vacuum  to  the 
system,  and  begin  rotating  tiie  san^ile  Bade 

11.4.3  Lower  dte  flask  into  die  water  bath 
and  adjust  the  speed  of  rotation  and  the 
temperature  as  required  to  complete  the 
concentration  in  15-20  minutes.  At  die  proper 
rate  of  concentration,  the  flow  of  aotvent  into 
the  receiving  flaak  will  be  steady,  but  no 
bumping  or  visible  boiling  of  die  extract  will 
occur.  Note:  If  the  rate  of  concentradon  is  too 
fast  analyte  toes  may  occur. 

1L44  When  die  liquid  in  die  ooooentration 
flask  has  reached  an  apparent  volume  of  2 
mL,  remove  die  flask  from  the  water  bath  and 
■top  tiie  rotation.  Slowly  and  carefully,  admit 
air  into  the  system.  Be  sutb  not  to  open  die 
valve  80  quickly  diat  die  sample  is  blown  out 
of  die  flask.  Rinse  dw  feed  tube  wrldi 
approximate  2  mL  of  hexane. 

11.4.5  Trenafer  the  extract  to  a  vial  using 
diree  2-3  mL  rinses  of  hexane.  Proceed  with 
micro-concentration  and  solvent  exchange. 

11.6  Micro-concentration  and  solvent 
exchange. 

11.5.1  Toluene  extracts  to  be  eubjected  to 
GPC  or  HPLC  deanup  are  exchanged  into 
mediylene  diloiide.  Extracts  diet  are  to  be 
deaned  up  oting  aOica  gel  alumina,  and/or 
AX-2l/Celite  are  exdianged  Into  hexane. 

11.5.2  Transfer  the  vial  containing  die 
sample  extract  to  a  nitrogen  evaporadon 
device.  AiHuat  Hm  Boer  of  nitrogen  ao  diat  die 
•urhoe  ofthe  eolvent  is  ^wt  visibly 
disturbed.  NoIk  A  large  vortex  in  die  advent 
may  oauae  analyte  kiaa. 

11.5.8  Lower  die  vial  into  a  46  *C  water 
bath  md  condnna  oonoentreting. 

11.5.4  When  die  vohane  of  die  liquid  is 
approxhnately  100  uL,  and  2-3  bL  of  die 
desired  solvent  (mediylene  dikwide  or 


hexane)  and  continue  coaoenlration  to 
approximately  100  bL  Repeat  the  addition  of 
solvent  and  concentrate  once  more. 

11.5.5  if  die  extract  is  to  be  cleaned  up  by 
GPC  or  HFIjC  adjust  the  vohnne  at  die 
extract  to  5.0  mL  widi  mediylene  chkrida. 
Proceed  widi  GPC  deuap  (section  12.2). 

11.6.6  If  die  extract  is  to  be  deaned  up  by 
column  cfarometography  (alanina.  silica  gel 
AX-n/CeHte),  bring  die  final  volurae  to  IJI 
mL  widi  hexane.  Proceed  widi  oohnnn 
deanups  (sections  lLS-12.5). 

11.5.7  For  extracts  to  be  ooncentreted  for 
injection  into  die  GCMS— Add  10  uL  of 
nonane  to  the  vial.  Evaporate  the  solvent  to 
the  level  of  the  nonane.  Evaporate  die  hexan^ 
in  the  vial  to  die  level  of  the  nonane. 

11.5.8  Seal  die  vial  and  label  with  die 
sample  number.  Store  In  the  daA  at  room 
temperature  until  ready  for  GCMS  analysis. 

IZ  Extract  Claamip 

12J  Qeanup  may  not  be  necessary  for 
rdatively  dean  samples  (e^.,  treated 
effluents,  groundwater,  drii^dng  wster).  If 
particular  circumstances  require  die  use  of  a 
deanup  procedure,  the  analyst  may  use  any 
or  all  of  the  procedures  below  or  any  other 
appropriate  procedure.  Before  using  a 
deanup  procedure,  the  analyst  must 
demonstrate  that  the  requirements  of  section 
02  can  be  met  using  the  deanup  procedure. 

12.1.1  Gd  permeation  chromatography 
(section  12.2)  removes  many  high  molecular 
weight  interferences  dvat  cause  CC  column 
performance  to  degrade.  It  may  be  used  for 
all  soil  and  sediment  extracts  and  may  be 
used  for  water  extracts  diat  are  expected  to 
contain  high  molecular  weight  organic 
compounds  (e.g.,  polymeric  materials,  humic 
acids). 

12.1.2  Acid,  neutral  and  basic  silica  gel 
and  alumina  (sections  12.3  and  12.4)  are  used 
to  remove  nonpolar  and  polar  interferences. 

IZU  AX-2l/Celite  (section  12.5)  is  used 
to  remove  aoopolar  interferences. 

12.14  HPLC  (sectioo  12.6)  U  used  to 
provide  specificity  for  die  2.37<8-substituted 
and  other  PCDO  and  PCDF  isomers. 

12.2  Gel  permeation  chromatography 
(GPC) 

12.2.1  Colomn  packing 

12.ri.l  Place  70-75  g  of  SX-3  Bio-beads  in 
a  400-500  mL  beaker. 

1Z2.1.2  Cover  the  beads  with  mediylene 
chloride  and  allow  to  swell  overnight  (12 
hours  minimum). 

1^2.1.3  Tranrier  the  swelled  beads  to  die 
column  and  pump  solvent  through  the 
column,  from  bottom  to  top.  at  4.S-S.S  mlV 
min  prior  to  connecting  the  colunm  to  the 
detector. 

12.2.1.4  After  puiging  die  column  with 
solvent  for  t-l  hours,  adjust  the  column  head 
tiiiisama  to  7-10  psig  and  purge  for  4-6  houra 
to  remove  air.  Maintain  a  head  pleasure  of  7- 
10  psig.  Cryiw^  the  oohimn  to  the  detector. 

12.2J  Column  califaratian. 

1Z2X1  Load  5  mL  of  the  calibratioa 
solution  (sectton  04|  into  the  sample  loop. 

12.2.2.2  Inject  the  calibratian  aoiutian  and 
record  the  aignal  from  die  detector.  Tbe 
dudon  pattam  will  be  com  oil  bia(2-ediyl 
hexyl)  i^tkalata.  pentadilorophenol 
petylene.  and  aulfur. 
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12.2^3  Set  the  "dump  time"  to  allow  >85 
percent  removal  of  the  com  oil  and  >65 
percent  collection  of  th*  phthalata. 

12224  Set  the  "collect  time"  to  the  peak 
minimum  between  perylene  and  aulfur. 

12  2.2  8  Verify  the  calibration  with  the 
calibration  solution  after  every  20  extracta. 
Calibration  ia  veriflad  if  the  recovery  of  the 
pentachlorophenol  ia  greater  than  85  percent 
If  calibration  ia  not  verified,  the  tyatem  shall 
be  recalibrated  uaing  the  caUbration  solution, 
and  the  previous  20  aamplea  shall  be  re- 
extracted  and  cleaned  up  using  the  calibrated 
Q>C  system. 

1Z2J    Extract  cleanup— GPC  requires  that 
die  column  not  be  overloaded.  The  column 
specified  in  this  method  ia  designed  to  handle 
a  maximum  of  OJl  g  of  high  molecular  weight 
material  in  a  5  ml  extract  If  the  extract  ia 
known  or  expected  to  contain  more  than  CS 
g.  the  extract  is  split  into  aliquots  for  GPC 
and  the  aliquota  arc  combined  after  elution 
from  the  column.  The  residue  content  of  the 
extract  may  be  obtained  gravlmetrically  by 
evaporating  the  solvent  from  a  50  ^L  aliquot 

12.2J.1  Filter  the  extract  or  load  through 
the  filter  holder  to  remove  particulates.  Load 
the  5.0  mL  extract  onto  the  colunm. 

12.2.3.2    Elute  the  extract  uaing  the 
calibration  data  determined  in  section  12.2.2. 
Collect  the  eluate  hi  a  clean  400-500  mL 
beaker. 

122,3.3    Rinae  the  sample  loading  tube 
thoroughly  with  methylene  chloride  between 
extracts  to  prepare  for  the  next  sample. 

12.2.3.4    If  a  particularly  dirty  extract  is 
encountered,  a  5.0  mL  methylene  chloride 
blank  shall  be  run  through  the  system  to 
check  for  carryover. 

12  238    Concentrate  the  eluate  per 
Section  11.2.1. 11.ZZ  and  11.3.1  or  11.3.2  for 
further  cleanup  or  for  injection  into  the 
GCMS. 

12.3    Silica  gel  cleanup. 

12.3.1  Place  a  glaaa  wool  plug  in  a  15  mm 
Ld.  chromatography  cohmm.  Pack  the  column 
in  the  following  order  (bottom  to  top):  1  g 
silica  gel  (section  S.5.1.1).  four  g  basic  silica 
gel  (section  A.5.1.3],  1  g  silica  gel  8  g  add 
silica  gel  (section  8.8.1.2)  2  g  silica  gel  Tap 
the  column  to  settle  the  adsorbents. 

12.3.2  Pre-rins«  the  column  with  50-100 
mL  of  hexane.  Qoae  the  stopcock  when  the 
hexane  ia  within  1  mm  of  the  sodium  sulfate. 
Discard  the  eltiate.  Check  the  column  for 
channeling.  If  channeling  ia  present  discard 
the  column  and  prepare  another. 

12J J    Apply  the  concentrated  extract  to 
the  cohmm.  Open  the  stopcock  until  the 
extract  ia  within  1  mm  of  the  sodium  sulfate. 

iZ3A    Rinae  the  receiver  twice  «vith  1  mL 
portions  of  hexane  and  apply  separately  to 
the  column.  Elute  the  PCIX)a/PCDFs  with  100 
mL  hexane  and  collect  the  ehiate. 

12JJ    Concentrate  the  ehiate  per  section 
UA  or  11.5  for  further  cleanup  or  for  injection 
into  the  HPLC  or  GCMS. 

12.3.0    For  extracts  of  samples  known  to 
contain  large  quantities  at  other  organic 
compounds  (such  aa  paper  mill  effluentsl  it 
may  be  adviaable  to  tncreaae  the  capacity  of 
the  silica  gel  column.  This  may  be 
accomplished  by  increasing  the  strengths  of 
the  add  and  basic  silica  gels.  The  add  silica 
gel  (section  S.5.1.2)  may  be  increased  in 
strength  to  as  much  as  44%  w/w  (7 J  g 


sulfuric  add  added  to  10  g  silica  gel).  The 
baaic  silica  gel  (section  8.5.1.3)  may  be 
increased  in  strength  to  as  much  as  33%  w/w 
(50  mL  IN  NaOH  added  to  100  g  silica  gel). 
Note:  The  use  of  stronger  add  silica  gel  (44% 
w/w)  may  lead  to  charring  of  organic 
compounds  in  some  extracts.  The  charred 
material  may  retain  some  of  the  analytes  and 
lead  to  lower  recoveries  of  PCDDs/PCDFs. 
Increasing^e  strengths  of  the  add  and  basic 
silica  gel  may  also  require  different  volumes 
of  hexane  than  those  specified  above,  to  elute 
the  analytes  off  the  column.  Therefore,  the 
performance  of  the  method  after  such 
modificationa  muat  be  verified  by  the 
procedures  in  section  8.2. 
12.4    Alumina  cleanup. 

12.4.1  Place  a  glass  wool  plug  in  a  15  mm 
i.d.  chromatography  column. 

12.4.2  If  uaing  add  alumina,  pack  the 
column  by  adding  6  g  add  alumina  (section 
a.5.2.1).  If  using  basic  alumina,  substitute  8  g 
basic  alumina  (section  8.5.2.2).  Tap  the 
column  to  settle  the  adsorbents. 

12.4J  Pre-rinse  the  column  with  50-100 
mL  of  hexane.  Gose  the  stopcock  when  the 
hexane  is  within  1  mm  of  the  alumina. 

1Z4.4    Discard  the  eluate.  Check  the 
column  for  channeling.  If  channeling  ia 
present  discard  the  column  and  prepare 
another. 

12.4.5    Apply  the  concentrated  extract  to 
the  column.  Opien  the  stopcock  until  the 
extract  is  within  1  mm  of  the  alumina. 

12.4ii    Rinse  the  receiver  twice  with  1  mL 
portions  of  hexane  and  apply  separately  to 
the  column.  Elute  the  interifering  compounds 
with  100  mL  hexane  and  discard  the  eluate. 

12.4.7  The  choice  of  eluting  solvents  will 
depend  on  the  choice  of  alumina  (add  or 
basic)  made  in  section  12.4.2. 

12.4.7.1  If  using  add  alumina,  elute  the 
PCDDs  and  PCDFs  from  the  column  with  20 
mL  methylene  chloride:hexane  (20:80  v/v). 
Collect  the  eluate. 

12.4.7.2  If  using  basic  alumina,  ehite  the 
PCDDs  and  PCDFs  faxim  the  column  with  20 
mL  methylene  chlorideJiexane  (60:50  v/v). 
Collect  the  eluate. 

12.4.8  Concentrate  the  eluate  per  section 
11.4  or  11.5  for  further  deanup  or  for  injection 
into  the  HPLC  or  GCMS. 

12.8    AX-21/Celite. 

12Ji.l    Cut  both  enda  bom  a  10  mL 
disposable  serological  pipet  to  produce  a  10 
cm  column.  Fire  polish  both  ends  and  flare 
both  ends  if  desired.  Insert  a  glass  wool  plug 
at  one  end.  then  pack  the  column  with  1  g  of 
the  activated  AX-21/Celite  to  form  a  2  cm 
long  adsorbent  bed.  Insert  a  glaaa  wool  plug 
on  top  of  the  bed  to  hold  the  adsorbent  in 
place. 

12A2    Pre-rinae  the  column  with  five  mL 
of  toluene  followed  by  2  mL  methylene 
chloridennethanoktoluene  (18:4:1  v/v),  1  mL 
methylene  chloride:cydohexane  (1:1  v/v), 
and  five  mL  hexane.  If  the  flow  rate  of  eluate 
exceeds  0.8  mL  per  min.  discard  the  column. 

12J.3    When  the  solvent  is  within  1  mm  of 
the  column  packing,  apply  the  sample  extract 
to  the  column.  Rinse  the  sample  container 
twice  with  1  mL  portions  of  hexane  and  apply 
separately  to  the  column.  Apply  2  mL  of 
hexane  to  complete  the  transfer. 

12.8.4    Ehite  the  interfering  compounds 
with  2  mL  of  hexane,  2  mL  of  methylene 


chloride:  cydohexane  (1:1  v/v),  and  2  mL  of 
methylene  chloride:methanol:toluene  (15:4:1 
v/v).  Discard  the  eluate. 

12.5.5    Invert  the  column  and  elute  the 
PCDDs  and  PCDFs  with  20  mL  of  toluene.  If 
carbon  partides  are  present  in  the  eluate, 
filter  through  glass  fiber  filter  paper. 

12.5.8    Concentrate  the  eluate  per  section 
11.4  or  11.5  for  further  deanup  or  for  injection 
into  the  HPLC  or  GCMS. 

12.8    HPLC  (Reference  8). 

12.8.1  Column  calibration. 

12.8.1.1  Prepare  a  calibration  standard 
containing  the  2,3,7,8-isomers  and/or  other 
isomers  of  interest  at  a  concentration  of 
approximately  500  pg//iL  in  methylene 
chloride. 

12.6.1.2  Inject  30  fJ.  of  the  calibration 
solution  into  die  HPLC  and  record  the  signal 
from  the  detector.  Collect  the  eluant  for 
reuse.  The  elution  order  will  be  the  tetra- 
through  octaiaomers. 

12.8.1.3  EsUblish  the  collect  time  for  the 
tetra-isomers  and  for  the  other  isomers  of 
interest  Following  calibration,  flush  the 
injection  system  with  copious  quantities  of 
methylene  chloride,  induding  a  minimum  of 
five  SO-^L  injections  while  the  detector  is 
monitored,  to  ensure  that  residual  PCDDs  and 
PCDFs  are  removed  finm  the  system. 

12.8.1.4  Verify  the  calibration  with  the 
calibration  solution  after  every  20  extracts. 
Calibration  is  verified  if  the  recovery  of  the 
PCDDs  and  PCDFs  frt>m  the  calibration 
standard  (section  12.8.1.1)  is  75-125  percent 
compared  to  the  calibration  (section  12.6.1.2). 
If  calibration  is  not  verified,  the  system  shall 
be  recalibrated  using  the  calibration  solution, 
and  the  previous  20  samples  shall  be  re- 
extracted  and  deaned  up  using  the  calibrated 
system. 

12.8.2  Extract  deanup— HPLC  requires 
that  the  column  not  be  overloaded,  lie 
column  specified  in  this  method  is  designed 
to  handle  a  maximum  of  30  fiL  of  extract  If 
the  extract  cannot  be  concentrated  to  lesa 
than  30  fiL,  it  is  split  into  fractions  and  the 
fractions  are  combined  after  elution  from  the 
column. 

12.6.2.1  Rinse  the  sides  of  the  vial  twice 
with  30  fiL  of  mediylene  chloride  and  reduce 
to  30  fiL  with  the  blowdown  apparatus. 

12.6.2.2  Inject  thie  30  fiL  extract  into  the 
HPLC 

12.6.2.3  Elute  the  extrad  using  the 
calibration  data  determined  in  12.6.1.  Collect 
the  fraction(8)  in  a  dean  20  mL  concentrator 
tube  containing  5  mL  of  hexane:acetone  (1:1 
v/v). 

12.6.2.4  If  an  extrad  containing  greater 
thanlOOng/mLoftotalPCDDorPCDFis   - 
encountered,  a  30  fiL  methlene  chloride  blank 
shall  be  run  through  the  system  to  check  for 
carryover. 

12A2.5    Concentrate  the  eluate  per  section 
11.6  for  injection  into  the  GCMS, 

J3.  HRGC/RHMS  Anafynit 

13.1  EstaUiah  the  operating  conditions 
given  in  section  7.1. 

13.2  Add  10  iiL  of  the  internal  standard 
solution  (section  6.12)  to  the  sample  extract 
immediately  prior  to  injection  to  minimiae  the 
possibility  of  loss  by  evaporation,  adsorption, 
or  reaction.  If  an  extract  ia  to  be  reanalyzed 
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and  evaporatioB  has  occurred,  do  not  add 
more  instrument  internal  standard  solution. 
Rather,  bring  the  extrad  back  to  its  previous 
volume  (e.g.,  19  fiL)  with  pure  nonane  only. 

13.3    Inject  1.0  ^iL  of  the  concentrated 
extrad  containing  the  internal  standard 
solution,  using  on-column  or  splitless 
Injection.  Start  the  GC  column  initial 
isothermal  hold  upon  injection.  Start  MS  data 
collection  after  the  solvent  peak  elutes.  Stop 
data  collection  after  the  octachloro-dioxin 
and  furan  have  eluted.  Return  the  column  to 
the  initial  temperature  for  analysis  of  the 
next  extrad  or  standard. 

14.  System  and  Laboratory  Performance 

14.1  At  the  beginning  of  each  12-hour  shift 
during  which  analyses  are  performed.  GCMS 
•ystem  performance  and  calibration  are 
verified  for  all  unlabeled  and  labeled 
compounds.  For  these  tests,  analysis  of  the 
CS3  calibration  verification  (VER)  standard 
(section  6.13  and  Table  4)  and  the  isomer 
spedfidty  test  standards  (sections  6.16  and 
Table  5)  shall  be  used  to  verify  all 
performance  criteria.  Adjustment  and/or 
recalibration  (per  section  7)  shall  be 
performed  until  aU  performance  criteria  are 
met  Only  after  all  performance  criteria  are 
met  may  samples,  blanks,  and  precision  and 
recovery  standards  by  analyzed. 

14.2  MS  reaolution— A  static  resolving 
power  of  at  least  10.000  (10  percent  valley 
definition)  must  be  demonstrated  at 
appropriate  masse*  before  any  analysis  is 
perfonned.  Static  reaolving  power  checks 
must  be  performed  at  Ae  beginning  and  at 
the  end  of  each  12-hour  shift  according  to 
procedure*  in  section  7.1.2.  Corrective  actions 
must  be  implemented  whenever  the  resolving 
power  doea  not  meet  the  requirement 

14J    Calibration  verification. 

14.3.1  Inject  the  VER  standard  using  the 
procedure  in  section  13. 

14.3.2  The  m/z  abundance  ratios  for  all 
PCDDs  and  PCDFs  shall  be  within  the  limits 
In  Table  3A:  otherwise,  the  mass 
spectrometer  shall  be  adjusted  until  the  m/z 
abundance  ratios  fall  within  the  limits 
specified,  and  the  verification  test  (section 
14J.1)  repeated.  If  the  adjustment  alters  the 
resolution  of  the  mass  spectrometer, 
resolution  shall  be  verified  (section  7.1.2) 
prior  to  repeat  of  the  verification  test 

14.3 J  file  peaks  representing  each 
unlabeled  and  labeled  compound  In  the  VER 
standard  must  be  present  ivith  a  S/N  of  at 
least  10;  otherwise,  the  mass  spectrometer 
shall  be  adjusted  and  the  verification  test 
(section  14J.1)  repeated. 

14.3.4  Compute  the  concentration  of  each 
unlabeled  compound  by  isotope  dilution 
(section  7.5)  for  those  compounds  that  have 
labeled  analogs  (Table  1).  Compute  the 
concentration  of  the  labeled  compounds  by 
the  internal  standard  method.  These 
concentrations  are  computed  based  on  the 
averaged  relative  response  and  averaged 
response  factor  faxim  the  calibration  data  in 
section  7, 

14JJS  For  each  compound,  compare  the 
concentration  with  the  calibration 
verification  limit  in  Table  7.  If  all  compounds 
meet  the  acceptance  criteria,  calibration  has 
been  verified.  It  however,  any  compound 
fails,  the  measurement  system  Is  not 


performing  properly  for  that  compound.  In 
this  event  prepare  a  fresh  calibration 
standard  or  correct  the  problem  causing  the 
failure  and  repeat  the  resolution  (section  14.2) 
and  verification  (section  14.3.1)  tests,  or 
recalibrate  (section  7), 

14.4  Retention  time*  and  GC  resobtion. 

14.4.1  Retention  times 

14.4.1.1  Absolute — Absolute  retention 
times  of  the  ■^r-l,2,3,4-TCDD  and  '^t- 
1,2,3,7,8,9-HxCDD  GCMS  internal  sUndarda 
shall  be  within  ±15  seconds  of  the  retention 
times  obtained  during  calibration  (section 
7A4). 

14.4.1.2  Relative — Relative  retention  times 
of  unlabeled  and  labeled  PCDDs  and  PCDFs 
shall  be  %vithin  the  limits  given  in  Table  2. 

14.4.2  GC  resolution. 

14.4.2.1  Inject  the  isomer  specificity 
standards  (section  6.16)  on  their  respective 
columns. 

14.4.2.2  The  valley  height  between  2,3,7.6- 
TCDD  and  the  other  tetra-dioxin  isomers  at 
m/z  SlSJSes.  and  between  2,3,7,6-TCDF  and 
the  other  tetra-fiiran  isomers  at  m/z  303J016 
shall  not  exceed  25  percent  of  their  respective 
columns  (Figure  3). 

14.4.3  If  the  absolute  retention  time  of  any 
compound  is  not  within  the  limits  spedfied  or 
the  2,3,7,8-isomer8  are  not  resolved,  the  GC  is 
not  performing  properly.  In  this  event  adjust 
the  GC  and  repeat  the  verification  test 
(section  14.3.1)  or  recalibrate  (section  7). 

14.5  Ongoing  precision  and  accuracy 

14.5.1  Analyze  the  extract  of  the  diluted 
precision  and  recovery  standard  (PAR) 
(section  10J.4  or  10.4.4)  prior  to  analysis  of 
samples  frtim  the  same  set 

14.5.2  Compute  the  concentration  of  each 
PCDD  and  PCDF  by  isotope  dilution  for  those 
compounds  that  have  labeled  analogs 
(section  7.5).  Compute  the  concentration  of 
each  labeled  compound  by  the  internal 
standard  method. 

14.8.3  For  each  unlabeled  and  labeled 
compound,  compare  the  concentration  with 
the  limits  for  ongoing  accuracy  in  Table  7.  If 
all  compounds  meet  the  acceptance  criteria, 
system  performance  is  acceptable  and 
anlysis  of  blanks  and  samples  may  proceed. 
If,  however,  any  individual  concentration 
falls  outside  of  the  range  given,  the 
extraction/concentration  processes  are  not 
being  performed  properly  for  that  compound. 
In  this  event  corred  tiie  problem,  re-extrad 
the  sample  set  (section  10)  and  repeat  the 
ongoing  precision  and  recovery  test  (section 
14.8).  The  concentration  limits  in  Table  7  for 
labeled  compounds  are  based  on  the 
requirement  that  the  recovery  of  each  labeled 
compound  be  In  the  range  of  28-150%. 

14.8.4  Add  results  which  pass  the 
specification  in  section  14.5^3  to  initial  and 
previous  ongoing  data  for  each  compound  in 
each  matrix  Update  QC  charts  to  fonn  a 
graphic  representation  of  continued 
laboratory  performance.  Develop  a  statement 
of  laboratory  accuracy  for  each  PCDD  and 
PCDF  In  eadi  matrix  type  by  calculating  the 
average  percent  recovery  (R)  and  the 
standard  deviation  of  percent  recovery  (SR). 
Express  the  accuracy  as  a  recoveiy  interval 
frtnn  R-2^  to  R-f  2SR.  for  example,  if 
Rs95%  and  SR=5%,  the  accuracy  is  85-105%. 


IS.  Qualitative  Determination 

For  a  gas  chromatographic  peak  to  be 
identified  as  a  PCDD  or  PCDF  (either  a 
unlabeled  or  a  labeled  compound),  it  must 
meet  all  of  the  criteria  in  sections  lS.1-15.4. 

15.1  The  signals  for  two  exact  m/z's  being 
monitored  (Table  3)  must  be  present  and 
must  maximize  within  ±2  seconds  of  one 
another. 

15.2  The  signal-to-noise  ratio  (S/N)  of  each 
of  the  two  exact  m/z's  must  be  greater  than 
or  equal  to  2.5  for  a  sample  extract  and 
greater  than  or  equal  to  10  for  a  calibration 
standard  (see  sections  7.2.3  and  14.3J). 

15.3  The  ratio  of  the  integrated  ion  currents 
of  both  the  exact  m/z's  monitored  must  be 
within  the  limits  in  Table  3A. 

15.4  The  relative  retention  time  of  the 
peaks  representing  a  unlabeled  2,3,7,8- 
substituted  PCDD  or  PCDF  must  be  within 
the  limits  given  in  Table  2.  The  retention  time 
of  peaks  representing  non-2.3,7,B-sub8tituted 
PCDDS  or  PCDFs  must  be  witiiin  the 
retention  time  tvindows  established  in 
section  7Z. 

15Ji  Confirmatory  analysis-Isomer 
specificity  for  all  of  the  2,3.7.8-sub8tituted 
analytes  cannot  be  attained  by  analysis  on 
the  DB-8^(or  equivalent)  GC  column  alone. 
The  lack  of  spedfidty  is  of  greatest  concern 
for  the  unlabled  2,3,7,8-TCDF.  Therefore,  any 
sample  in  which  2,3.73-TCDF  is  identified  by 
analysis  on  a  DB-5  (or  equivalent)  GC 
column  muat  have  a  confirmatory  analysis 
performed  on  a  DB-225.  SP-2330.  or 
equivalent  GC  column.  The  operating 
conditions  in  section  7.1.1  may  be  adjusted 
for  analyses  on  the  second  GC  column,  but 
the  GCMS  must  meet  the  mass  resolution  and 
calibration  specifications  in  section  7. 

15.8  If  any  gas  chromatographic  peak 
meets  the  identification  criteria  in  sections 
15.1, 152,  and  15.4.  but  does  not  meet  the  ion 
abundance  ratio  criterion  (section  15.3).  and 
is  not  a  labeled  analog,  that  sample  must  be 
analyzed  on  a  second  GC  colunm.  as  in 
section  15.5  above.  Interferences  co-eluting  in 
either  of  the  two  m/z's  may  cause  the  ion 
abundance  ratio  to  fall  outside  of  the  limits  in 
Table  3A.  If  the  ion  abundance  ratio  of  the 
peak  fails  to  meet  the  criteria  on  the  second 
GC  column,  then  the  peak  does  not  represent 
a  PCDD  or  PCDF.  If  the  peak  does  meet  all  of 
the  criteria  in  sections  15.1-15.4  on  the 
second  GC  column,  then  calculate  the 
concentration  of  that  peak  from  the  analysis 
on  the  second  GC  column,  according  to  the 
procedures  in  section  16. 

15.7  If  any  gas  chromatographic  peak  that 
represents  a  labeled  analog  does  not  meet  all 
of  the  identification  criteria  in  sections  15.1- 
15.4  on  the  second  GC  column,  then  the 
resulu  may  not  be  reported  for  regulatory 
compliance  purposes  and  a  new  aliquot  of 
the  sample  must  be  extracted  and  analyzed. 

18.  Quantitative  Determination 

16.1  Isotope  dilution— By  adding  a  known 
amount  of  a  labeled  compound  to  every 
sample  prior  to  extractioa  correction  for 
recovery  of  the  unlabeled  compound  can  be 
made  because  the  unlabeled  compound  and 
its  labeled  analog  exhibit  similar  effects  upon 
extraction,  concentratioa  and  gas 
chromatography.  Relative  response  (RR) 
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vafaws  an  used  io  conjanctioo  with 
calibration  data  daacribed  in  aection  7 A  to 
datemdna  concantratena  diraotly,  to  long  i 
labeled  compoand  apfldng  levela  are 
conatant  utng  the  following  equation: 


r^ng/ml )   . 


Wharac 
Cm  ia  HweoiioeBtratioa  at  die  onlabded 
eeopoaBd  to  tiM  extract  and  other  tenna 
an  aa  defiaad  to  taction  7  J^ 


16.1J  Bacauae  of  a  petantial  teterference. 
the  labalad  analog  of  OCDP  ia  not  added  to 
the  sample.  Therefore,  thia  nntabeled  analyte 


U  quantiUtad  againat  the  labeled  OdU).  Aa 
a  result  the  ooooantntifln  of  wiabeied 
OCDF  ia  coiTacted  fsr  the  raooveiy  of  the 
labeled  OCDO.  In  iMlanoaa  whan  OCDO 
and  OCDF  bahavt  diOanntly  dofii^  sample 
extraction,  concentration,  and  cleanup 
procadatea.  thia  Bay  dacraaae  the  aocnracy 
of  the  OCDF  results.  However,  given  the  low 
toxicity  of  thia  rcmpoimd  relative  to  the  other 
dioxina  and  forana,  the  potential  decrease  in 
accuracy  is  not  oonsidarad  signtficant 
ia.1  J  Because  the  labeled  analog  of 
1.2,37 A«-HxCDD  is  used  aa  an  internal 
standard  (i.e.,  not  added  before  extraction  of 
the  sample),  it  cannot  be  used  to  quantitate 
the  unlabeled  ooaipound  by  strict  isotope 
dilution  procedures.  Therefore,  the  unlabeled 
1.2,3,7 A9-HxCDD  is  quantiuted  using  the 


average  of  the  fusponaua  of  the  labeled 
analogi  of  tkt  odiar  two  tSJ,««ibatihited 
HxCDO's.  ia3A7,«-HxCDO  and  t2A&73- 
HxCDD.  Aa  a  reeutt  the  ooncentratkm  of  dte 
unlabeled  14A7A»4ixC0D  iacomcted  for 
the  average  recovery  of  the  other  two 
HxCDO's. 

16.1.3  Any  peaks  lepresenting  non-2.3.7A- 
swbatitated  dioxiaa  or  forana  are  qoantitated 
ustag  an  averwgs  of  die  reeponse  factora  from 
all  of  dM  labeled  X3,7,8-isomers  in  the  same 
level  of  chlorhiatioa. 

10.2  Internal  standard— compute  the 
concentrations  of  the  'KMabried  analogs  and 
the  *X2-labeled  cleanup  standard  in  the 
extract  using  the  response  factors  determined 
from  calibration  data  (sectioa  7 J]  and  the 
following  equation: 


C«(ng/mL) 
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wnere. 
Ca  ia  the  ooncentratioa  of  the  conqwond  in 
the  extract  aod  the  odMT  teraae  we  aa 
defined  fai  aacdon  7A1.  NMac  Tlwre  ia 
only  one  m/K  far  the  "CHabeled 

184  Hm  eoncentiatton  of  dte  unlabeled 
compound  to  Ae  solid  phase  of  die  sample  is 
compwtad  aaiag  die  concentration  of  die 
compound  ia  the  extract  and  the  weight  of 
die  solids  (sectioa  tO\  aa  foNows: 

Concentra-  (C»XV») 

uon  to  aond    ^  ^^-""^^"^ 
(■i/Kg)  (W. 


When: 

C^  ia  die  ceooantratioo  of  die  cooapound  in 
die  extract 

V«  ia  the  extract  vohima  in  mL 

W.  ia  die  sample  wa^  ia  Kg. 

IM  The  ooacentration  of  the  anlaUed 
compoaad  in  the  aqaaoiie  phaae  of  the 
sample  ia  coapirtad  Mhig  dw  coBcentradaa 
of  the  coaipoaad  to  the  extract  and  die 
vohiiM  of  water  extracted  (aecdon  103).  as 
foUows: 


Concentra- 
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Where: 

Ca  ia  the  concentration  of  the  compoand  in 
the  extract 

Va  is  the  extract  volume  in  mL 

V,  is  die  sample  vohme  tai  Uters. 

■MS  U  die  SICP  aieoa  at  die  quantitadoo 
m/z's  for  any  rnnipoaml  sircaad  the 
calibratiao  range  of  dM  aystOB.  a  amaller 
sample  aliquot  ia  extracted. 

ItAl  For  aqnaooa  aamplea  containii^  one 
percent  solids  or  leaa,  dihite  loe  aUlO  oO, 
etc  of  sample  to  1  titer  with  i 
and  extract  per  aectioa  11. 


ltU.2  For  samplea  containing  greater  dian 
one  percent  solids,  extract  an  amount  of 
sample  equal  to  l/ia  1/100,  etc.  of  the 
amount  determined  in  Section  10.1  J.  Extract 
per  section  10i4. 

MJJ    IfasaMllersamirfesizewillnotbe 
representative  of  die  entire  sample,  dilute  the 
sample  extract  by  a  factor  of  10,  adjust  the 
concentration  of  the  inatrwrnent  internal 
standard  to  100  pg/fJ.  fai  the  extract  and 
analyze  an  afiquot  of  this  dihited  extract  by 
the  tarternol  standard  aiethod. 

16.6    Results  are  reported  to  three 
significant  figures  for  die  mdabeled  and 
labeled  taomen  faiaid  in  aU  standards, 
blanks,  and  sarapleo.  For  aqueona  samplea, 
die  unite  are  pg/L;  for  samplee  containing 
greater  dian  one  percent  soMa  (soils, 
sediments,  filter  cake,  compost),  the  units  are 
ng/Kg  based  on  die  dry  wei^t  of  the  sample. 

16A1    Roanlts  for  samplee  %vhich  heve 
been  dihrted  ore  reported  at  die  least  dihite 
level  at  which  die  areaa  at  the  quantitation/ 
m/z's  are  widda  the  caHbration  range 
(sectioa  10.5). 

16Aa    For  unlabeled  compounds  having  a 
labeled  analog,  raanlts  are  reported  at  the 
least  dihite  level  at  which  dw  area  at  die 
quaotitaUoa  m/i  ia  within  die  calibration 
range  (sectioa  1&5)  and  die  labeled 
componod  recovery  ia  within  the  normal 
range  for  dM  mediod  (aection  17.4). 

lflA3    AdditioaoOy,  die  total 
concentradoos  of  ell  ieonien  in  an  individual 
level  of  chloriaaUoa  (iA.  total  TCDD.  total 
PeCDD,  etc.)  are  reported  to  diiee  si^iiflcant 
figures  in  units  of  pg/L,  far  bodi  dioxins  and 
furona.  The  total  or  ng/Kg  concenUadon  in 
each  level  of  ddorinattoa  ia  die  sum  of  die 
concentntfans  of  all  isomen  identified  fai 
diat  level  indnding  any  noD-24,73- 
subetitstedf 


17.  Aaalytia  of  Complex  Samplea 

17.1    Soosa  samplaa  any  contain  high 
levels  ( >  100  ng/L;  >  1000  ^Kg)  of  die 
compooada  of  iatereat  ioterferi^ 
compounda.  aad/or  polyneric  matarlola. 
Scaw  extracts  will  not  concentrate  to  10  ^ 


(section  11);  othen  may  overioad  the  GO 
colmnn  and/or  mass  spectrometer. 

17.2    Analyze  a  smaller  aUqnot  of  the    - 
sample  (Section  10.4)  vdien  the  extract  will 
not  concentrate  to  20  ;iL  after  ad  deanitp 
procodnres  have  been  exheusted. 

174    Recovery  of  labeled  compound 
spiking  standorda— In  most  samples, 
recoveries  of  die  labeled  compound  spiking 
standards  wiH  be  aimilar  to  t^iae  from 
reagent  water  or  fiom  the  alternate  matrix 
(aection  04).  If  recovery  is  outside  of  the  2S- 
150%  range,  a  diluted  sample  (section  16.4) 
shall  be  analyzed.  If  dw  recoveries  of  the 
labeled  compound  spiking  standards  in  the 
diluted  sample  are  outside  (A  the  Undts  (per 
the  criteria  above),  then  the  verification 
standard  (section  144)  shall  be  analyzed  and 
calibration  verified  (section  144.4).  tf  the 
calibration  cannot  bis  verified,  a  new 
calibration  must  be  perfonned  and  the 
original  sampla  extract  reanalyzed.  If  the 
calibration  is  verified  and  die  dOuted  sample 
does  not  meet  die  limits  for  labeled 
compound  recovery,  dien  die  method  does 
not  apply  to  die  sample  being  analyzed  and 
die  remdt  may  not  be  reported  for  regulatory 
compliance  purposes. 

18.  Method  Fetfbmaaca 

The  performance  specifications  in  this 
method  are  based  on  the  analyses  of  more 
than  400  samples,  representing  matrices  from 
at  least  five  industrial  cstegoriea.  These  ^ 

specificatioos  will  be  updated  period caOy  as 
more  data  are  received,  and  each  time  the 
procedures  in  the  method  ore  revised. 
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Table  1.— Polychlorinated  Dibenzodioxins  and  Furans  Determined  by  Isotope  Dilution  and  Internal  Standard  High 
Resolution  Gas  Chromatography  (HRGC)/High  Resolution  Mass  Spectrometry  (HRMS) 


PCDOs/PCDFs  >  Isomer/consenar 


CAS  registry 


Lat>ete(i  analog 


CASragtstry 


24,7,8-TCOD. 


Total-TCOO. 


24.7.8-TCOF.. 
Total-TCOF..... 
1,24.7.»-PeCDD„ 
Totat-PeCOD.. 


14.3.74^'eC0F.„ 
24,4,7,8-PeCOF™. 

Tot*4>eCDF 

1,2.3.4,7,frH(CDD.. 
1,2.3.6,7,84HxCOO.. 
1.24,74.8-HxCCO.. 


To»aW*(COD 

144,4,744txCDF. 
1,Z3,6,7.ft-H)(COF.„ 
1,24,7,8,8-HxCDF. 
2.3,4,8,7,fr>4i(COF. 

Tottf^txCOF 

144,4,6,7.841pCD0. 
TotakHpCOO.. 


1,2.3,4,e,7.S44pCOF„ 
14.3,4,7.8,»4ipC0F- 
Tot#41pCOF.. 

OCOO 


OCDF. 


1748-01-6 

41903-57-6 
51207-31-0 
55722-27-6 
40321-76-4 
36088-22-0 
57117-41-6 
57117-31-4 
30402-15-4 
39227-2e-« 
57653-65-7 
19406-74-3 
34466-4606 
70648-26-0 
57117-44-0 
72916-21-0 
60651-34-5 
5S684-94-1 
35822-46-0 
37871-0(M 
67562-39-4 
55673-68-7 
38996-75-3 
3268-87-9 
39001-02-0 


''Cii-24.7,8-TCDD. 
na,.24.74-TCDD... 


^Cu-24,74-TC0F. 


»Cr144.74-PeC00- 


•Cr1A3.7,B-PoCOF. 
''Cii-2,3,4.7,84»oCOF. 


•^1-1 44,4,7.8-H«COD  __ 
•'Cirl  .24.6,7.84tcC00  _. 
'«u-1A3,7,8,9-HxCOO".. 


HC,-1A3,4,74-«kCDF- 
''C,i-1A3,6.7>HxCOF„ 
»K^1,24.7,8.9.«xC0F„ 
'Ci-24.4.6,7,8+txCDF_ 


>Cu-1 ,24.4.6.74^1pCD0  . 


"Clr^  A3,4,6,7,8-HpCOF . 
'«.r1A3,4,7,8,941pC0F. 


''CrOCOO. 

None 


76523-40-6 
65506-50-6 


89059-46-1 


109719-70-1 


109719-77-8 
116843-02-6 


109719-80-4 
109718-61-5 
109718-82-6 


114423-96-2 
116643-03-8 
116843-04-0 
116643-05-1 


109718-6»-7 


109718-84-8 
108718-84-0 


114423-87-1 


■  PoiycNorinalad    dkndns    wid    fcnna:    TCOO-TetradilofodtobengHMttoidn; 

OCDO-OctacWorodibenaHHfeion; 


HpCDO  -  HootacmorodbenzoiKfcnan; 


PeCOO° 


TCDF-T( 


HxCOF-HexocraarooMnzoAjran:  HpCOF-HeptacNonxibenzoturwi:  OCOF-OctochtofOdfcenioturwt 

■  Labeled  analog  ia  used  as  an  Msmal  atandsfd  snd  tharefoce  is  not  used  tor  quantitation  of  ttw  nativs  compound. 


HxCOO = HeMchtorodtoenH>^<Jioxln; 
PeCOf .  " 
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Table  2.— nrrENnoN  Times  and  Minimum  Levels  for  PCDDs  and  PCOFs 


«m» 

Compound 

\Maiar 

Sou 

Extract 

pg/L 
PPq 

ng/kg 
PP« 

* 

Compoondi    Ming    ■*Ca-1,2,3.4-TCC0    M    Manwl 

NaUvm  Ooaipoi0tdK 

2,3,7>TCOF 

»<W2A7.8-TCOF 

0.993-1.009 

10 

1 

0.5 

aA7>Ta» 

«Cr2.3,7,8-TCOO 

0.983-1.000 

10 

1 

0.5 

1A3.7J4«0F 

'^,-1,2.3,7.W>«COF 

a918-1.07e 

50 

5 

2.5 

Z3.4.7>PtCOF 

•Cr*3.4,73**»F 

0J9O-1^1 

50 

5 

2.5 

1Z3.7*l»«COO 

•«Cr1A3.7*P«COO 

0.987-1.016 

50 

S 

2.5 

/jiftMlK/ CkwyKSundhr 

•^,-^3.7.8-10^ 

MC«-1A3.4.7COO 

0.931 -0.994 

„ 

...».....»».« 

''Ci«-1i3  4-TCOO 

»'Cii-1A3  4-TCOO 

1.000-1.000 

''Ctr2J  7  8-TCOO 

HC»-1A3,4.TCOO 
•C,-UA4.TC00 
«»CrU,3.4-TCDO 
'^C«-1A3.4-TCOO 
•^«-1A3.4-TCOO 

OJ83-1.038 
1.002-1.013 
1.091-1.371 
1.123-1.400 
1  134-1  428 



•KX-2.3,7>TCOO 

■<;w-i.2.a.7>f*coF 



*^*-2  3  4  7  8-f«C0F 

•'Cu-I  A3  7  8-PWCOO 

OompoundB  Ming  xc>t-1.2A7.8,9-HxC0D  M  Manwi 

ilmilBil 

NatmCOHVomdt: 

1A3,4.7*«C0F 

MC,r1A3.4.7.8-MlCOF 

0.900-1.015 

SO 

2.5 

1A3.«.7*fha3F 

''Cr1A3.6.7.8-H)(COF 

0J73-1.02S 

50 

2.5 

1A3.7.8.»+hCOF 

•K^,-1,2.3,7,8.»4t«C0F  . 

0.937-1.080 

50 

2.5 

2A4.6.7*+tiCOF 

«Cr2.3.4A7*«xCOF 

0.008-1.001 

50 

2.5 

1Z3.4,7,84t<COO 

^Co-1A3.4,7*-Hl«COO 

0.999-1.001 

50 

Z5 

1Z3,6.7.^H)«COO 

•Crvz.a.e^.s-Hjicoo 

0.992-1.009 

50 

2.5 

1Z3.7A94t(C00 

•Crii.a.e./.S-Hxcoo 

0.986-1.016 

50 

2.5 

^a^AA^»*^caf 

•«Cu-1A3,4A7>t*C0F 

a830-1.022 

50 

Z5 

1A3.4.e.7>«pCOO 

'Ca-1A3.4A7*«pCOO 

0.906-1.016 

SO 

2.5 

1A3.4.7.8>«pC0F 

■«Cr1A3,4.7.8.»^HpCOF 

0.896-1.079 

50 

2.5 

ocoo 

MCt-OCOO 

0.996-1. OOS 

100 

10 

5.0 

OCOF 

•CirOCOO 

0.905-1.013 

100 

10 

5.0 

LtttM  Compounda: 

■Cn-1A3,4,7.8-HxC0F 

«C,-1A3.7.8>Hi«COO 
«Cr1A3.73>««Ct» 
'4Cu-1A3,7.8.9-Hl(COO 

0.947-O.992 
0.940-1.006 
0.993-1.017 



><Cm-1Z3.6.7.8-HxCOF 

'«C«-1A3.7,8.^H)«COF 



„ _ 

'*Cv2J.4.8.7.8-H£0F 

•^-1A3.7.8>«)C0O 
'Cr1A3.73,»4t«COO 
•K:«-1A3.73>H)(C00 
•^rU.3.7.e.^H)(COO 

0.971-1.000 
0.974-1.002 
0.975-1.006 
1.000-1.000 

■^t-1.2.3.4.7.8^MXO 

■^Ca-1,2,3.6.7.8^1)lCOO 

'«C«-1J2.3.7,8,^HxCOO 



, 

'Cir1,2A4.e,7>HpC0F 

•<Cu-1A3.7A^M)«COO 
•'Cu-1i3.7A»-M)cCOO 
•'Cm-I  ^  3  7  8  »-MxCtX) 

0.953-1.172 
1.023-1.128 
1  024-1  140 

■^Cu-1 ,24.4.8,734ipC0O 



■*Cn-1  ^3,4.7  AS-HdCOF 

•<c»ocoo 

■^Cu-IZS^A^MxCOO 

1.050-1^75 





'  LcmI  M  vMMch  Ow  analylical  tyMwn  wH  glw  •coaptaMc  SICP  and  nttnriion. 

Table  3.— Descriptors,  Masses,  M/Z  Types,  and  Elemental  CoMPOsmoNS  of  the  CDOs  and  CDFs 


DMCf^MorNa 

Aoouni* 

m/z* 

m/zTVpt 

Elsmamai  composition 

Compound' 

Prinwfy  m/z7 

1 

2920025 

Lock 

CF„ 

PFK 

309.9010 

M 

CH.«0,0 

TCOF 

Yefc 

306.8007 

M.»^2 

C«H.'«fcnci0 

TCOF 

31&9410 

M 

•CmH.'O.O 

TCOF* 

YM. 

317.8080 

U+l 

«c,  H,  "^^w  "xa  0 

TCOF* 

319J906 

M 

CMK,"a.0i 

tcoo 

Ym. 

321.8030 

M-t.2 

CnH.'Kai'Kao, 

TCOO 

327.8847 

M 

CnH.*O.0. 

tcoo» 

330J702 

QC 

C,F„ 

PFK 

331.9368 

M 

•^H,"a,o, 

TCOO* 

Ym. 

333.9330 

M42 

'^H.-cfc-ao. 

TCOO* 

375.8364 

M+2 

CmH.«^«K30 

HfCOP^ 

» 

330.8507 

M+2 

Cn>^  "o.  *Kao 

PeCOF 

Yes. 

341.8607 

M+4 

c.Hi-ainca.0 

PeCOF 

351.0000 

M+2 

«c  Hi  "o.  -xa  o 

PeCOF* 

Yes. 

353.8070 

M+4 

•c.  Hi  "o,  "xa,  o 

PeCOF* 

. 

354.9702 

Lock 

CF« 

PFK 

356.8546 

M+2 

CH.-a'xao, 

PeCOO 

Yes. 

357.8618 

M+4 

c  Hi  •«.  •xa,  c 

PeCCX) 

367.8040 

M+2 

■c.  Hi  "cu  Ta  0, 

PeCOO* 

Yes. 

309.8819 

M+4 

•X^  Hi  "O,  Ta,  0. 

PeCOO* 

400.7974 

M+2 

CMHi-cwxao 

HpCOPE 

a 

3738208 

M+2 

Cm  Hi  "CU  ta  o 

H)iCOF 

Yes. 

375.8178 

M+4 

C»H,-CI.»OiO 

HxCOF 
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Table  3.— Descriptors,  Masses,  M/Z  Types,  and  Elemental  CoMPOsmoNS  of  the  CDDs  and  CDFs  «— Continued 

Oeecriptor  No. 

Accurate 
m/z« 

m/zType 

Compound  * 

Primaiy  m/z7 

383.8639 

M 

•x^.H."a.o 

HxCOF* 

Yes. 

385.8810 

M+2 

^c.  H.  "ci.  »xa  0 

HxCOF* 

389.8157 

M+2 

C.  Hi  "O.  'xa  0, 

HxCOO 

Yes. 

391.8127 

M+4 

c  Hi  -a  "xa  0, 

HxCOO 

392.9760 

Lock 

CFu 

PFK 

401.8559 

M+2 

'XJu  H,  "cw  "xa  0. 

HkCOO* 

Yes. 

403.8529 

M+4 

"XJu  H.  «CU37a,  0. 

HxCOO* 

- 

430.9729 

QC 

CFu 

PFK 

445.7555 

M+4 

c.  H.  "cu  »xa,  0 

OCOPE 

4 _ 

407.7818 

M+2 

c  H  "CI.  "xa  0 

HpCOF 

Yes. 

409.7789 

M+4 

c,  H  "CI.  "xa.  0 

HpCOF 

417.8253 

M 

'xj,,  H  "a  0 

HpCOF* 

Yes. 

419.8220 

M+2 

'C,  H  "cw  "xa  o 

HpCOF* 

423.7766 

M+2 

c.  H  "cu  »xa  o, 

HpCOO 

Yes. 

425.7737 

M+4 

c.  H  "ci.  "xa,  0. 

HpCOO 

430.9729 

Lock 

cf„ 

PFK 

435.8169 

M  +  2 

•x;,.  H  »cu  "xa  0, 

HpCOD* 

Yes. 

437.8140 

M+4 

•XD,.  H  "ci.  "xa.  0. 

HpCOO* 

479.7165 

M+4 

c,  H  "CI,  >xa,  0 

NCOPE 

s _.... 

441.7428 

M  +  2 

c,  "CI,  »xa  0 

OCOF 

Yes. 

442.9728 

Lock 

Cio  Fn 

PFK 

443.7399 

M+4 

c„  "CU  'xa,  0 

OCOF 

457.7377 

M+2 

c,  "a  "xa  0, 

OCOO 

Yes. 

459  7348 

M+4 

c.  "CU  »xa,  0, 

OCOO 

. 

469.7779 

M  +  2 

'C,  -a,  "xa  o. 

OCOO* 

Yes. 

471.7750 

M+4 

«xj„  "CU  »xa,  0, 

OCOO* 

513.6775 

M+4 

c„-cu*xa,o 

OCOPE 

'FromRetofenoe^. 

'Nudidtc  masses  used:  H=1  007825;  0  =  15.994915,  C  =  12.00000;  "CI =34.968853;  ■X;^  13.003355;  *Xa =36.965903:  F= 18.9984. 

'Compound  abtKeviations:  Chkxinated  ditaenzo^Hlioxine— TCOO = Teti  achtorodibenzo^Hioxin:  PeCOO =Pemachkyodit>enzo-p.dk»dn; 

HxCOO =Hexacti<orodibenzos>-dioxin;  HpCOO  ^Heptactikyodtbenzo^ioxin:         OCOO=OclacMorodK>en20<>-d»xin:    CMonnated         dehenvl         altters— 

HxCOPE=Hexachkxodipheny1  ether;  HpCOPE =HeptacMorodipherwt  ether  OCOPE =Octachlorodiphenyl  ettter;  NCOPE =Nonachlorodiphenyl  ether 
OCOPE  ^Oecachkxodiphenyf  ether;    CMorinated  cttienzofutans— TCOF^Telraehlorodtoenzoluran;  PeCOF =Pentachk)rodt>enzo(uran; 

HxCOF = Hexachtorodibenzofuran;  HpCOF = Heptachkxodibenzofuran;    Lock  mass  and  OC  compound— PFK = Pertluorokerosene. 

*Lat>eled  compound. 

•There  w  ofrty  one  m/z  for  'Xa,-2,3.7,8-TCOD  cleanup  standard. 


Table  3A.— Theoretical  Ion  Abundance  Ratios  and  Control  Limits 

No.  of  chksrine  atoms 

m/z's  Forming 
ratio 

Theoretical 
ratio 

Control  Nmits  > 

Lower 

Upper 

41                                                       „       „ , _ - 

M/M+2 
M+2/M+4 
M+2/M+4 

M/M+2 
M  +  2/M+4 

M/M+2 
M+2/M+4 

0.77 
1.55 
1.24 
0.51 
1.05 
0.44 
0.89 

0.65 
1.32 
1.05 
0.43 
OM 
0J7 
0.76 

0.89 

1.78 

Q  t 

1.43 

0.59 

1.20 

y  4 

0.51 

•• 

1.02 

'Represent  ±15%  windows  around  the  theoretK»l  ion  at)ondanceratk)s. 
'Does  not  apply  to'*Xa<-2,3.7,8-TCOO  (cleant*)  stanoard). 
'Used  for  "C-HxCOF  only 
*  Used  for  'X^HpCOF  only. 


Table  4.— Concentrations  of  Solutions  Containing  Labeled  and  Unlabeled  PCDDS  and  PCDFS— Stock  and  Spiking 

Solutions 


Compound 


Native  CDDs  and  CDFs: 

2.3,7,8-TCOO _ 

2.3,7.8-TCOF _ 

1.2,3.7.8-PeCOD 

1.2,3,7,8-PeCOF 

2.3,4,7.8-PeCDF 

1,2.3.4.7,8-HxCOO 

1.2.3.6,7,8-HxCOD._... 

1.2,3.73,9-HxCOO 

1A3.4.7,8+<xCDF 

1,i3.6,7.8-HxCOF ...... 

•     1.2.3.7,8.04*(CDF 

2,3.4.6.7.8-HxCDF 

1,2.3.4.8.7.844pCDO.. 


Labeled 
compourx5 

stock 
solution  ■ 

(ng/mL) 


Labeled 
compound 

spiking 
sokjtion* 

(ng/mL) 


PAR  stock 
sokjtion ' 
(ng/mL) 


40 
40 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 


Cleanup 
standard 
spMrfg 
solution* 
(ng/mU 


Internal 
starxlard 

sStfon* 

(ng/mg 


BEST  COPY  AVAILABLE 
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Table  4.-C0NceNTRATi0N8  of  Solutions  Containing  Labeled  and  Unlabeled  PCDDS  and  PCDFS-Stock  and  Spiking 

Solutions— Continued 


Compound 


1A3.4.e.7>HpC0F.. 
1Z3.4.74>HpC0F_ 

OCOD 

OCOF 


UteMCOOaandCOFc 

'Ctt-2A7.»-TCOO 

>C«.2,3.7*TCOF ...... 

''CrU.3,7,W"«COO.. 
'<:it-U.3.7.e-*»«COF.. 
'Cri3,4,7.«'*COF.. 


compound 

stock 
•okjtion' 
(ng/mg 


'^t-l.Z3,4.7.8^t(COO  — 
•Co-I  A3,e.7J.MxCOO  ™ 
''Ctt-1A3.4,7.^H«COF__ 

'K^i-1A3.6,7.8-H«C0F 

•Cit-I  A3,7.S,»4t<C0F.__. 
'Cri.3.4.6,7,8-M)(COF..._. 
•^r  1 .2.3.4,e.7.».«pCW).. 
■^Cu-I  ^3.4.6.7.»+lpCOF .. 

•^rOCOO. 


QMnup  Standwd: 

•^-2.3.7,8-TCOO 

Intamal  SiandardK 

'<Ctr1A3.4-TC00 

•^C«-1A3,7.8,»4t(COO. 


100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
200 


compound 

ipwng 

•oiuiion* 

(no/mL) 


PAR  stock 
soiuHon* 
(ng/mU 


200 
200 
400 
400 


ClMnup 


soktfon* 
(nQ/mL) 


Intamai 
standard 

sokHlon* 
(ng/mU 


0.8 


200 
200 


•  SlS«?6.Tll5lSJ3  ii^'^Siilr*^  ***°"  «.14-pfaparBd  in  nonana  and  dihitwl  to  prapara  spiking  solution  in  swrtton  10.3.4. 

*  Saction  6.12— praparad  in  nonana. 

Table  4.-Concentrations  of  Solutions  Containing  Labeled  and  Unlabeled  PCDDS  and  PCDFS-Caubration  and 

Verification  Solutions 


Compound 


Nati««  COOa  «id  COFs: 

i3.7.8-TC00 

i3.7.8-TCOF. 


1A3.7.».PaC00 

1A3.7.».PaC0F 

2.3.4.7.e-PaCOF 

1A3.4,7,»4«»0... 
1A3,«,7.84t«C00.„ 
tZ3,7.e,»+«»0.„ 
1A3,4,7.8-HxCOF._. 

12.3.6.7,S44(C0F 

1 .2.3.7.8,  Wt(COF 

2J.4,6.7.8.HxC0F 

1.2.3.4.6.7,»41pCOO. 
1.2.3.4,6,7.8-HpCOF. 
1.Z3.4.7.8,»4lpCOF. 

OCOO 

OCOF 


CSI  (ng/ 
mL) 


Labatad  COOs  and  COFa: 

'Ctt-2.3.7,e-TC0O 

'^t-2.3.7,e-TC0F 

'Cr1.Z3.7,8-PaC00.. 
'<:,t-1A3.7.^PaCOF... 

'C,-i3.4,7.8.PaC0F 

■^it-l  .2.3.4, 7.8-««COO. 
'^r1Z3.6.7,^Hl«C0D.. 
'«u-1Z3.4.7,8-H)iCOF.. 
'C,r1A3.6.7.8-Hs«)F.. 
'^rU.3,7,e.»4t«COF. 
•Cri3,4,8.7.»+tiCOF. 


'^t-1Z3.4.8,7*HpC00 . 


•^^ii-l  A3.4,e,7.84*COF_ 
'^i-U.3,4.7J.^HpC0F.... 
'Ct-OCOO 


0.S 

as 
^s 

^5 

2.8 
2.8 
Z5 
2.8 
2.8 
U 
2.8 
ZS 
^8 

zs 

8.0 

5.0 

100 
10O 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
200 


CS2(ng/ 
ml) 


2 
2 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
20 
20 

100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
200 


VER' 

CS3(ng/ 

mL) 


10 
10 
50 
SO 
SO 
SO 
50 
SO 
SO 
SO 
SO 
SO 
SO 
SO 
SO 
100 
100 

100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
200 


CS4(ng/ 
mL) 


40 
40 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
400 
400 


CSS(ng/ 
mL) 


200 
200 

1.000 
f.OOO 
1.000 
1,000 
1,000 
1.000 
1.000 
1.000 
1.000 
1,000 
1,000 
1.000 
1.000 
2.000 
2.000 


100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

200 

20C 
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Table  4.— Concentrations  of  Solutions  Containing  Labeled  and  Unlabeled  PCDDS  and  PCDFS— Caubration  and 

Verification  Solutions— Continued 


Compound 


Oaanup  Standard: 

»Xa.-2.3.73-TCDD 

Intamai  Standards: 

''Cr1.2.3.4-TC00 - 

''Ct-1A3,73,9-HxC0D.. 


CS1  (ng/ 
mL) 


0.S 

100 
100 


CS2(ng/ 
mO 


100 
100 


VER' 

CS3(ng/ 

mL) 


10 

100 
100 


CS4(ng/ 
mL) 


100 
100 


CS5(ng/ 
mL) 


200 

100 
100 


'  Sactkxt  14.3— cafibratton  varification  (VER)  solution. 


Table  5.— GC  Retention  Time  Window 
Defining  Standard  Mixtures  and 
Isomer  Specificity  Test  Standard 
Mixtures 


Conganer 


Rrstahrtsd 


Lastaluted 


D8-5  Cokimn  GC  Rantention  Time  Window  Defining 
Standard  (Sactkxi  6.15) 

TCDF 1.3,6,8-  1A8.9- 

TCOO 1.3.6,8-  1.2,8.9- 

PeCDF „.  1,3.4.6.8-  1A3.8,9- 

PaCDD _...  1A4.7>  1A3.8,9- 

HxCOF 1^3,4.6.8-  1^3.4,8.9- 


Table  5.— GC  Retention  Time  Window 
Defining  Standard  Mixtures  and 
Isomer  Specificity  Test  Standard 
Mixtures— Continued 


Congener 


First  ekited 


Last  eluted 


HxCOD 1.2,4,8,7,».  1A3.4,e,7- 

HpCOF 1,2,3,4,8.7,8-  1A3.4.7.8.B- 

HpCDO 1,2.3,4,6,7,9-  1^3.4,6.7,8- 

DB-5  TODD  Isomer  SpecWcity  Test  Standard 
(Sedkxi  6.16.1) 

1,2.3.4-TCOD  1.2.3.7-TCDD 

1Z7.8-TCD0  1A3,8-TCDD 


Table  5.— GC  Retention  Time  Window 
Defining  Standard  Mixtures  and 
Isomer  Specificity  Test  Standard 
Mixtures— Continued 


Cor^gerwr 


Fnt  eluted 


Last  ekited 


1.4.73-TCOO  2A7.8-TCDD 

DB-225  Column  TCOF  Isomer  Spedfidly  Test 
Standard  (Section  6.16.2) 


2.3,4,7-TCDF 
2.3,7,8-TCDF 
1Z3.9-TCOF 


Table  6.— Reference  Compounds  for  Quantitation  of  Native  and  Labeled  PCDDS  and  PCDFS 


Natlva  PCOOs  and  PCOFa 


2.3.7,8-T<aX). — 

i3,7,8-TC0F 

1,2,3,7>4>«CD0. 

1.2.3,7,8-PaCDF.. 

2.3.4,7.8-PeCDF.. 

1,2,3,4.7.8-HxCDO.™ 

1.2,3,6,7,8-HxCOO. 

1.2^.73.9-HxCOD.. 

1.2.3.4,7,8-HxCDF. 

1.2.3.6.7,8-H)(C;0F. 

1,2.3,7.e,9-H)(C0F 

2.3.4,6,7,8-HxCDF ...... 

1A3.4,6.7.8-HpCDD... 
1.2.3.4.6,7.8-HpCDF... 
1.2.3.4.7.e,9-HpCDF... 

OCDD 

OCDF 


Rtftor8nc9  oonipound 


'Cr-2,3.73-TCDD 

'C,-2,3.7.8-TC0F 

«<^,-1.2,3.7,8-^»eC0D 

"Cr1.2,3,7,8-PeCDF 

■'HDit-2,3,4,73-PeCDF 

'<C,-1.2,3,4.7.8-HxCOD 

>'Cir1A3.6,7.8-HxCD0 

(>) 

^Ctt-1A3,4.73-HxC0F 

•Cit-I  .2.3.6.73-HhCOF 

"Ci-1A3.7.8,9-HxCOF 

^Cii-2,3,4,6.7,8-HxCDF 

''Cr-I  A3,4,6,7,e-HpCD0 

"Cr-1.2.3.4.6,7,8-«pCOF 

'Cr  1 .2.3,4.7.8,9-HpCOF 

•'Cu-OCDD 

^Ci-OCDO 


Labeled  PCDDs  and  PCDFs 


''Cu-^3,7,8-TCDD 

»'Cr-2.3,73-TCDF 

•'C„-1A3,73-PeCOD 

»'Cit-1,2.3,7,8-PeC00 

»dr-2.3.4,7,&-PeCOF 

«C-1,2.3,4,7.8-HxCD0 

««Cr1.2,3,6,7,8-HxC00 

'C,-1A3.73.9-HxCOD 

•'Cu-I  A3.4,7.8-H)(C0F 

«Ca-1A3,6,73-HxC0F 

''C„-1.2,3,7.8,9-HxCOF 

'<Ci-2.3,4,6,7,8-HxC0F 

«<^,-1 ,2,3,4,6,7,8-HpCDO 

"Cif-..1 .2,3,4,6,7,8-HpCOF 

"C.t-1  ,Z3,4,7,8.»-HpC0F 

'Cr<X»D 

•K^4-2.3,7.8-TCD0 


Reference  compound 


''C,-1.2,3, 
•^t-1.2.3, 
'C,-1.2.3, 
«^f-1.2.3, 
"Cr  1.2.3, 
•^,-1A3, 
•K;,r1,2,3. 
'C.-1.2.3, 
"Ci-1Z3. 
•"CrlAS, 
"^,1-1.2.3, 
>C,-1.2,3, 
'C,-1.2,3, 
'Ct-1.2.3, 
»C,-1.2.3, 
•<^1.2.3, 
'Cr  1.2.3, 


4-TCDD 

4-TCOO 

4-TCOD 

4-TCOO 

4-TCOD 

7,e.9-HxCDD 

7,8,9-flxCOO 

7.e.9-H)(C00 

7,8,9-HxCDO 

7,8.»-HxCD0 

73.9-HlcCDO 

7,e,9-HxCDO 

7,8,»-+l)(C0D 

,7,8,9-HxCOO 

,7,8,9-H)(CDD 

,7,8.9-H)lCOO 

,4-TCDD 


•  1.^3.7.8.»-HxCDD  Is  quantified  using  the  average  responses  for  the  "C-l  A3,4.7,8-HxCDO  and  >«Cii-1  A3.6,7,e-HxCDD. 


Table  7.— Acceptance  Criteria  for  Performance  Tests 


2.3,7,8-TCDO 

2,3.7,8-TCDF 

1.2.3.7,8-PeCDD 

1A3.7.8-PeCDF „ 

2.3.4,7,8-PeCOF 

1,2.3,4,7.8-HxCDD.„.. 

1.2,3,6,7,8-8x000 

1,2,3,7.8.9-HxCOD..... 

1.2.3,4,7.8-HxCDF 

1,2.3.6,7,8-Hi(C0F — 
1A3.7.8.9-H)(C0F...... 

2.3,4,6,7.8-+MX)F 

1Z3.4,6,7.8-HpCDD.. 


1.2,3.4,6,7,8-HpCDF. 
1.2,3,4.7.8.9-HpCDF. 
OCDD 


Compound 


OCOF. 


Test 
conc.(>) 
(ng/mL) 


10 
10 
SO 
SO 
SO 
SO 
50 
50 
50 
SO 
SO 
50 
50 
SO 
50 
100 
100 


IPR« 


S(nQ/ 
mU 


1.5 
2.0 
4.2 
4.8 
4.2 
5.5 
5.5 
0.5 
6.3 
4.0 
4.0 
5.0 
6.4 
3.8 
4.2 
13.0 
4S.0 


X  (ng/mL) 


3.9-20.6 
3.2-26.8 
47.5-50.5 
44.2-54.0 
45.3-50.3 
30.9-70.2 
33.2-65.9 
22.7-90.9 
25.2-92.0 
39.1-54.4 
37.9-62.9 
27.4-85.5 
27.4-76.5 
39.5-62.1 
36.6-64.9 
68.4-154.6 
46.1-138.8 


OPR(») 
(ng/mU 


5.9-14.2 
6.6-12.7 
35.6-58.1 
36.7-67.3 
37.8-56.9 
35.1-60.4 
33.3-64.4 
31.S-61.2 
36.9-58.8 
34.8-58.8 
37.1-55.7 
35.7-60.0 
37.5-56.8 
37.4-«).6 
36.9-60.6 
75.8-118.7 
69.5-127.0 


VER(ng/ 
mU 


8.8-11.8 
8.8-11.3 
44.2-56.8 
46.7-53.5 
47.2-53.0 
37.6-86.5 
39.7-63.0 
42.8-58.7 
41.5-60.2 
40.5-61.7 
45.7-54.5 
44.1-56.7 
41.6-60.2 
43.1-58.0 
43.8-57J 
87.5-114.4 
83.9-118.2 
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Table  7.— Acceptance  Criteria  for  Performance  Tests— Continued 


-  '  »   ■»  I 


TMt 

oonc.  (>) 

(ng/mL) 

IPR« 

OPR(») 
(ng/mL) 

VER(ng/ 
mL) 

Compound 

•  (na/ 
mL) 

X  (ng/mL) 

••CM-a  3  7  8-TCOO         .~        „       

100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
200 
10 

25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
50.0-300.0 
2.5-15.0 

25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
25.0-150.0 
50.O-30O.0 
2.5-15.0 

00.0-111.2 

•^.-2  3  7  »-TrnF                        

$7.7-114.0 

"C„-^^3J.i-PtCD0. 

aO,r^?Z7  9-»¥X!P 

80.8-124.0 
81.8-122.3 

MCr-2,3,47,8-P«COF 

>C,-1.2.3.4,7.8-HxCOO - 

»Ctt-^  ??fl7ft..MnCP0  

83.0-120.5 
78.1-131.3 
84.0-119.1 

tr-— 1 7  ^  4  7  4UM«rriF    



85.2-117.4 

■«\_1  9  3  ^  7  4UM«CriF  ,         

85.0-117.7 

HT.— 1  ?  ;f  7  w  9-M«rof                                         



89.5-111.7 

HCu-?  3  4  e  7  S-HkCOF    r. 

85.7-1 18.7 

*Kkr-i  2  3.4.97.S-MnCX>0  , 

82.2-121.6 

•*C^1Z3,4.6.7>41pCOF ......                   .. 

•<C„-1A3.4.74,»-«pC0F....                                

•rvncnn                              

88.5-113.1 

89.0-1 1Z4 

164.2-243.6 

•'CtW2.37.S-TC00  

6.1-11.6 

'  Al  iptillMtlong  f  givn  m  ooncimHiMom  In  th«  llnti  oxtract  or  tfndfd  toluttoa 

*  •  -  ttandvd  dMiation  ol  ttw  conc*n>r>Mon;  X  -  avaragt  concentration.  Ckincantration  Limits  for  labeled  compounds  In  IPR  and  OPR  aUquots  are  based  on 
requiremanta  tor  laboiad  compound  raoowery  of  25-150%  (aactiona  8.2.3.  and  14.5.3). 

Table  8.— Sample  Phase  and  Quantity  Extracted  for  Various  Matrices 


Sample  matrix ' 


Single  phaaa: 


SoM  ^ 


dgmic. 


Uquld/Sold: 

AqiMoui  /  solid .. 


0rg«*:/80M 

Liquid/ Liquid: 

Aquaoua/organic. 


Aqueoua/orgartc/aoNd... 


Example 


MnMng  water  Groundwater,  Treated  wastewater.. 

Dry  aoH:  Compoet;  Aah 

Waate  solvent;  Waste  oM;  Organic  polymer 


Weat  aoi;  Untreated  effluer^  Digested  municipal  sludge; 

FMer  cake;  Paper  pulp;  Tissue. 
Industrial  sludge;  Oily  waste 


kvpfocesa  affluertt;  Untreated  effluent;  Drum  waste.. 
Untreated  effluent;  Drum  waste ~ „.... 


soMs 


<1 
>20 

<1 


1-30 
1-100 

<1 

>1 


(») 

SoM 

Organic. 


Solid . 
Both.. 


Organic 

Organic  and  aoHd . 


Quantity 
extracted 


1000  mL 
10  0 
10  g 


10  g 
10  g 


Thursday 
February  7,  1991 


Part  IV 


10  g 
10  g 


The  sKact  maMc  may  be 
tney  vmR  be  preferervtIaRy 

■Agueoua 

corrnined  I 


tor  some  samplaa.  In  general,  when  the  COOs  and  COFs  are  in  contract  with  a  multiphase  system  In  which  one  of  the  phases  Is 
in  or  adsortMd  on  the  alternate  pheae,  becauee  of  their  low  solubility  In  water, 
samples  are  IMerad  after  spiking  wMh  labeled  anatoga.  The  filtrate  and  the  material  trapped  on  the  filter  are  extracted  separately,  and  then  the  extracts 


I  tor  deenup  and  analysis. 


Department  of  Labor 

Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 


(FR  Doc  91-1402  Filed  2-6-01;  8:45  am] 
MJJNaCOOK 


20  CFR  Parts  626,  658,  and  Chapter  IX 
Veterans'  Employment  and  Training 
Services;  Proposed  Rule 


SUA 


Fy^^wi  Regtiter  /  Vot.  56.  No.  g6. /,  Thursday,  February  7,  1991  /  Propoaed  Rules 


DEPARTMENT  OF  LABOR 

OfflM  of  tlw  Aaaistant  Sacratwy  for 


20  CFR  Parts  626, 658  and  Chaplar  IX 
Twiwaiw  cnipioyiTMfn  ana  TramaiQ 


AQINCV:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training.  Labor. 
action:  Proposed  Rule. 


r.  The  Department  of  Labor  is 
proposing  to  consolidate  in  one  Chapter 
the  principal  regulatory  and  other 
program  guidelines  that  have  been 
issued  by  the  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training. 

The  regulations  also  substantially 
amend  existing  regulations  and  are 
intended  to  implement  amendments  to 
the  Veterans'  Employment  and  Training 
Statute  at  38  U.S.C.  chapters  41  and  42, 
as  well  as  other  statutory 
responsibilities  of  the  Assistant 
Secretary  which  do  not  currently  have 
regulatory  guidelines.  In  addition,  they 
clarify  and  stengthen  the  administration 
of  ongoing  legislative  mandates 
regarding  employment  and  training 
services  provided  to  veterans. 
DATIS:  Written  comments  must  be 
received  no  later  than  April  8, 1991. 
SIMMnMe  Conunenli  should  be 
stMressed  to  nionMn  K.  Conns, 
Assistant  Secretary  for  Veterans' 
Employment  aad  Timkua^  UJS. 
Department  of  Labor.  200  Constitution 
Avenue  NW.,  Washington.  DC  aOSUk 
Attention:  Mr.  Hary  P.  Puente-Duany. 
OfBce  of  Veterans'  Employment, 
ReeaployoieDt  and  TMMng. 

TOR  RJRTNM  MraMMTMN  OOMTACT: 

Hary  P.  Paente-Duany  at  (202]  523-8811. 
wmjemaiTMcr  mntuumem.  The 
Department  of  Labor  is  proposing  to 
revise  chapter  DC  of  title  20,  Code  of 
Federal  Regulations  by  removing  parts 
1001, 1005.  and  1040  and  proposing  new 
parts  10O-109a  The  new  parts  reflect  the 
proposed  implementation  of  substantive 
changes  in  regulations  necessitated  by 
the  passage  of  Public  Law  100-323, 
Public  Law  100-687.  and  Public  Uw 
100-689  relating  to  the  employment  and 
training  services  provided  to  veterans. 
The  Veterans'  Employment,  Training 
and  Counseling  Amenchnents  of  1988, 
Public  Law  100-323, 102  Stat  556.  signed 
into  law  by  the  President  on  May  20, 
1968  and  the  Veterans'  BeneflU  and 
Program  Improvement  Act  of  1988, 
Public  Law  100-«89. 102  Stat.  4161, 
signed  into  law  by  the  President  on 
November  18, 988,  are  the  result  of 


CongrMsimiiJ  racognition  that  fbere 
have  baan  aiyiificant  changes  ia  &s 
NatioB's  economy  and  certain  sUfla  in 
the  composition  and  needs  of  the 
veterans'  community. 

Provisions  are  made  based  oo 
legislative  authority  to  assist  saivice 
members  who  are  within  180  daya  f 
their  separation  from  military  sanrka  ia 

tS  1000.101. 1010.111(1),  io20.ioe(d). 

1020.101(c),  1030.101(a),  1030.116^). 
1030.118  (b)  and  (c)  and  1040.120  dw 
proposed  rule.  These  provisions  also 
apply  to  services  to  pilot  sites 
authorized  by  Public  Law  101-2S7. 
These  provisions,  originally  set  forth 
under  the  temporary  authority  provided 
in  Public  Law  101-237,  are  now 
consistent  with  permanent  authority 
provided  under  Public  Law  un-SOl. 

The  Provisions  of  Public  Law  10&-32S 
are  complex  and  extensive  and  are 
listed  here  as  evidence  of  their  diversity: 

a.  Added  definition  of  local 
employment  service  office"  (LESO). 

b.  Defined  and  expanded  the  aeftority 
and  responsibilities  of  the  Assistant 
Secretary  for  Veterans'  Employaient  and 
Training  (ASVET). 

c  Established  position  of  Regional 
Adnrintstrator  for  Veterans' 
Employment  and  Training  (RAVET). 
effactively  adcfiag  three  more  RAVEIs 
to  existing  seven  in  Department  of  Labor 
regional  offices. 

d.  Revised  assignment  criteria  and 
duties  for  Diradors  and  Assistant 
Directors  for  Veterans'  Employasent  and 
Training  (DVET/ADVET)  to  prorlde  a 
waiver  for  required  State  residency  and 
to  pnrride  Amctional  supervision  of  tfaa 
State  amploymaat  system  programs  end 
staff. 

e.  Added  requirements  for  monitariag 
by  DVETs/ADVETs  of  implementatton 
of  veterans'  preference  laws  and  listing 
of  job  vacancias  with  the  State 
eaploymant  service  by  Federd 
agencies,  indnding  subsequent 
monitoring  of  State  agency  priority 
referrals  of  veterans  to  those  vacanciaa. 

f.  Expanded  duties  of  Disabled 
Veterans'  Outreach  Program  (DVOP) 
staff  by  adding  case  management  and 
vocational  guidance  responsibflitiea. 

g.  GreaUy  expanded  tne  legidatire 
base  for  the  Local  Veterans' 
Employment  Representative  (LVER) 
position  by  establishing  the  fonmila  by 
which  funds  will  be  allocated  for 
support  of  1.600  LVERs;  the  numerical 
formula  for  assigning  LVERs  to  local 
employment  service  offices;  the 
affirmative  preference  order  for 
assigning  or  appointing  Local  Veterans' 
Employment  Representatives  (LVERs):  a 
comprehensive  list  of  duties:  aad 
requirements  for  the  LVQl  to  be 
administratively  responsible  to  the  local 


employment  service  office  manager  and 
to  provide  quarterly  reports  to  the 
BMnager  and  the  DVET.  Also  required  is 
consultation  with  the  DVET  by  the  Stat* 
adkninistrative  head  of  the  employment 
service  prior  to  assigning  LVERs. 

h.  Established  reqidrements  for  the 
process  of  developing  and  implementing 
performance  standards  for  DVOP 
Spaciafists  and  LVER  staff,  including 
development  of  prototype  standards  by 
tbe  ASVET  for  State  use,  and  regular 
SBonitoring  of  DVOP/LVER  performance 
mnler  the  standards  by  the  DVETs  and 
ADVETs  with  resulting 
recommendations  and  comments  to  be 
profidad  to  the  head  of  the  State 
employment  service. 

i.  Established  a  National  Veterans* 
Employment  and  Training  Institute 
primarily  intended  to  train  DVOP/LVER 
staff  in  carrying  out  their  functions. 

j.  Amended  the  Veterans'  Job  Training 
Act  rVJTA)  including  the  requirements 
for  case  management  by  DVOP  staff; 

Section  402  of  Public  Law  100-689, 102 
Stat  4178,  provides  that  the  Assistant 
Secretary  for  Veterans'  Employment  and 
lYaining  will  coordinate  the  activities  of 
the  Department  of  Labor  to  assist 
anemployed  veterans  in  securing 
employment  and  training  services, 
particularly  dislocated  workers  who  can 
be  provided  assistance  under  Title  ID  of 
the  Job  Training  Partnership  Act  (JTPA). 
In  addition,  through  a  Memorandum  of 
Understanding  with  the  Department  of 
Veterans'  Affairs  (VA),  a  comprehensive 
effort  is  made  to  coordinate  a  wide 
range  of  services  and  assistance  in  order 
lo  provide  the  full  range  of  opportimities 
lo  veterans  for  integrated  employment 
and  training  services. 

These  proposed  regulations 
incorporate  the  changes  mandated  by 
Public  Law  100-323  which  require  the 
attention  of  the  ASVET  in  the  operation 
of  the  public  employment  service  as  it 
relates  to  the  services  provided  to 
veterans  and  other  eli^ble  persons  for 
which  the  ASVET  has  statutory 
responsibility.  The  regulations  also 
provide  for  changes  to  the  method  of 
administration  of  grants  to  the  States  for 
die  DVOP/LVER  and  JTPA  IV(q 
I¥ograms.  the  creation  and 
administration  of  performance 
standards  for  DVOP/LVER  staff  in  the 
State  employment  service;  and  the 
determination  of  compliance  of  the  State 
employment  services  with  the 
applicable  legislation,  regulations. 
Veterans'  Program  Letters  and 
directives  administered  by  the  ASVET 
perteiiring  to  provision  of  labor 
exchange  services  to  veterans. 
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Executive  Order  12291 

The  proposed  regulations  are  not 
classified  as  a  major  rule  under 
Executive  Order  12291  on  Federal 
regulations  because  they  are  not  likely 
to  result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or,  (3) 
significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  no  regulatory  impact 
analysis  is  required.  In  addition,  these 
regulations  do  not  affect  any  trade- 
sensitive  activity  because  they  do  not 
apply  in  any  way  to  governments, 
industries,  or  firms  engaged  in 
international  trade. 

Regulatory  Flexibility  Act 

The  Department  believes  that  these 
regulations  will  not  have  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  within  the 
meaning  of  section  3(a)  of  the 
Regulatory  Flexibility  Act  PubUc  Law 
96-354, 94  Stat  1165,  5  U.S.C.  601  et  seq. 
The  Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect 
The  proposed  rules  primarily  implement 
amendments  to  38  U.S.C.  chapter  41  and 
largely  concern  changes  at  the  national 
and  State  levels  in  the  administration  of 
ongoing  veterans'  employment  and 
training  programs  with  no  significant 
economic  impact  expected  with  respect 
to  small  entities.  Accordingly,  no 
regulatory  impact  analysis  is  required. 
See  5  U.S.C.  605(b). 

Paperwork  Reduction  Act 

This  proposal  contains  information 
collection  requirements  in 
S  1030.125(b)(3).  These  paperwork 
requirements  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  of  1980. 
Comments  on  the  proposed  paperwork 
provisions  should  be  sent  directly  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  Attention:  Desk  Officer  for 
OASVET  (See  address  at  the  end  of  this 
discussion).  The  respondents  should  be 
representatives  of  State  Employment 
Smnirity  Agencies  (SESAs)  or  their 
employees.  The  burden  hour  estimate 
includes  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  completing  and 


reviewing  the  collection  of  information. 
In  each  instance,  the  resultant 
information  collection  would  be  used  by 
VETS  to  comply  with  legislative 
requirements,  assess  compliance  with 
services  to  veterans,  and  monitoring 
priority  services  to  veterans. 

Section  1030.125(b)(3)  requires  SESAs 
to  furnish  VETS  a  copy  of  the  quarteriy 
report  prepared  by  Local  Veterans' 
Employment  Representatives  (LVER) 
pursuant  to  38  U.S.C.  2004(c]  noting 
compliance  with  Veterans'  Standards  of 
Performance  and  indicating  the  quality 
and  quantity  of  services  provided  to 
veterans  by  Local  Employment  Service 
Offices  and  other  service  deUvery 
points.  VETS  estimates  that  6,400 
reporta  will  be  prepared  in  an  average 
time  of  forty-five  minutes.  The  resulting 
estimated  total  burden  is  4.800  hours. 

Existing  requirements  provide  for  the 
LVER  to  compile  data  on  Veterans' 
Standards  of  Performance  pertinent  to 
services  to  veterans  and  review  of  local 
office  records  to  ascertain  the  quantity 
and  quality  of  services  provided  to 
veterans.  This  proposal  does  not  change 
existing  requiremento.  Records  are 
already  maintained  that  provide  the 
source  information  for  the  narrative 
report  and  therefore,  no  burden  hours 
are  assigned  for  collection  of  the  basic 
data. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Hary  Puente-Duany.  Director.  Office  of 
Veterans'  Employment  Reemployment 
and  Training,  OASVET.  room  S-1316. 
200  Constitution  Avenue.  NW., 
Washington,  DC  20210;  and  to  Uie  Office 
of  Information  and  Regidatory  Affairs  of 
OMB.  Attention:  Steve  Semenuk,  room 
3001,  New  Executive  Office  Building, 
Washington,  DC  20503. 

List  of  Subjects 

20  CFR  Part  626 

Employment  Manpower  training. 

20  CFR  Part  656 

Administrative  practice  and 
procedure,  Employment 

20CFRPartl000 

Administrative  practice  and 
procedure.  Employment  Manpower 
training  programs.  Veterans. 

20  CFR  Part  1010 

Employment  Manpower  training 
programs,  Veterans. 

20  CFR  Part  1020 

Manpower  training  programs. 


W  CFR  Part  1030 

Grant  programs-Labor. 
20CFRPartl040 

Employment 
Proposed  Rule 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  tide  20 
Code  of  Federal  Regulations  be 
amended  as  follows: 

1.  Chapter  IX  is  revised  to  read  as 
follows: 

CHAPTER  IX-OFFICE  OF  THE  ASSISTANT 
SECRETARY  FOR  VETERANS' 
EMPtjOYIIENT  AND  TRAINING, 
DEPARTMENT  OF  LABOR 

Part  1000— Purpose  and  Scope  of  Chapter  IX: 

Definitions 
Part  1010— OASVET  Authority  and 

Responsibility 
Part  1020— State  Agency  Services  to  Veterans 
Part  1030— Disabled  Veterans'  Outreacli 

Program  and  Local  Veterans' 

Employment  Representative  Program 
Part  1040— Job  Training  Partnership  Act 

(JTPA).  Title  IV.  Part  C— Veterans' 

Employment  Programs 
Part  1045— Transition  Assistance  Programs 

(Reserved) 
Part  lOSO— Programs  for  Homeless  Veterans 

(Reserved) 
Part  1060— National  Veterans'  Training 

Institute  (Reserved) 
Part  1070— Secretary's  Committee  on 

Veterans'  Employment  (Reserved) 
Part  loeo— Federal  Contractor  Reporting 

Program  (Reserved) 
Part  1080— Veterans'  Reemployment  Rights 

Program  (Reserved) 

PART  1000-PURPOSE  AND  SCOPE 
OF  CHAPTER  iX;  DEFINITIONS 

1000.100  Purpose  and  scope  of  chapter  IX. 

1001.101  Definitions  of  terms  used  in 
chapter  IX. 

Authority:  20  U.S.C.  4^  38  U.S.C.  chapters 
41-43;  29  U.S.C  1579(8] 

S  1000.100    Purpose  and  acope  of  chapter 
IX. 

This  chapter  contains  the  Department 
of  Labor's  regulations  for  implementing 
38  U.S.C.  chapters  41. 42  and  43.  and  the 
provisions  of  The  Job  Training 
Partnership  Act  titie  IV.  part  C  (29 
U.S.C  1721  et  seq.)  which  require  the 
Secretary  of  Labor  to  provide  eligible 
veterans  and  eligible  persons  the 
maximum  of  employment  and  training 
opportunities,  with  priority  given  to  the 
needs  of  disabled  veterans  and  veterans 
of  the  Vietnam  era.  through  the  public 
employment  service  system  established 
pursuant  to  the  Wagner-Peyser  Act.  as 
amended,  and  entities  receiving  funds 
through  grants  or  contracts  with  the 
Department  of  Labor,  including  the  Job 
Training  Partnership  Act 
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Except' at  otherwise  provided,  the 
following  definitions  apply  to  SO  CFK 
chapter  DC 

Administrative  entity  means  the 
entity  designated  to  admi^elar  •  }ob 
training  pkn  undar  section  103(b)(1)(B) 
of  the  K>b  Training  PartDeraUo  Act 

Agency  limitations  means  me  amount 
of  fluids  that  are  appropriated  or 
allocated  for  use  in  program  activities 
during  a  fiscal  or  program  year  and 
which  cannot  be  exceeded  by  the 
ageficy  or  •  grantee. 

Appointment  means  llie  process  of 
selection  and  erentnal  appointment  of 
an  individual  in  a  )ob  based  on  Ae 
principles  and  practices  of  the 
appropriate  State  Civil  Service/Merit 
System  and  this  chapter. 

Assignment  means  the  assigning  of  an 
individual  to  a  position,  or  assigniog 
duties  to  an  individual  based  on  the 
principles  and  pisctioea  of  the 
appropriate  State  Civil  Serrice/liteit 
System  aad  this  diapter. 

Assistant  Director  for  Veterans' 
EmpJoyment  and  Training  (AD  VST) 
means  a  Federal  employee  who  is 
designated  as  an  assistant  to  a  Director 
for  Veterans'  Employment  and  Training 
(DVET)  pursuant  to  38  U.S.C  2003. 

Assistant  Secretary  for  Veterans ' 
Employment  and  Traiiuag  (ASVETJ 
means  the  chief  ofBciai  of  the 
Department  of  Labor  atfaumsterii^ 
Veterans'  Easpioyiaent  and  Tyainsng 
programs  as  established  pursuant  to  38 
U.S.C.  2002A. 

Case  management  means  activities 
performed  by  a  member  of  LESO  or  SDP 
staff  such  as  a  Disabled  Veterans' 
Outreach  IVogram  (DVOP)  specialist  or 
a  Local  Veterans'  EBpioyment 
Representative  (LVER)  who  has  been 
assigDed  veteraa's  case  nanager 
responsibilities.  Such  activities  <ncl\ide. 
but  are  not  limited  to,  tracking  a  veteran 
applicant's  progress  towards 
employability  and  providing  the  veteran 
with  BooeBaary  advice,  oounad,  and 
si^iport  such  u  periodic  contact, 
arrangiag  for  appropriate  oomseUng. 
and  following  up  with  the  veteran  to 
help  eMure  successM  completion  of 
trainog  or  attaimnent  of  saitaUe 
emptoyaent 

Corrective  actioa  ■eans  an  action 
taken  either  by  the  Deparbnent  or  a 
contractor/graatoa  to  bring  into 
oompliaaoe  any  fio^am  or  activity 
operated  oader  this  Chapter  (Chapter 
DC)  with  the  legiaialive.  regalatory. 
Veteraaa'  Progran  Letters,  or  grant 
asswance  raqoiremeato. 

Date  ofcompietioa  aeans  the  date 
when  ail  work  oader  a  grant  is 
completed  or  the  date  in  the  grant  award 


document  or  any  sappieasent  or 
modificatiaQ  thereto,  on  which  Federal 

Department  or  DOL  means  ^e 
Departnaat  of  Labor. 

Director  far  Veteran' Empiof meat 
and  Training  (DVET)  means  the 
representative  of  the  AS  VET  on  the  steff 
of  the  Veterans'  Employment  and 
Trainii^  Service  (VETS)  at  the  State 
level. 

Disabled  veteran  means  a  veteran 
who  is  entitled  to  coaipensatian  (or  who 
but  for  the  raceipt  of  militaiy  retired  pay 
would  be  eatitlaid  to  compensation) 
under  laws  administered  by  the 
Department  of  Veterans  Afiaira  and 
who  is  not  classified  as  a  Special 
Disabled  VeteraiL 

Disallowed  costs  means  those  charges 
to  a  grant  which  the  grant  officer 
determines  to  be  impermissible  in 
accordance  with  tfie  applicable  Federal 
Cost  Principles  or  other  confitions 
contained  in  the  grant. 

DOD  means  the  Department  of 
Defense. 

Eligible  person  means: 

(1)  The  spouse  of  any  person  killed  in 
action  or  who  died  on  a^ve  duty  of  a 
service-connected  (Usability;  or 

(2)  The  spouse  of  any  member  of  the 
Armed  Forces  serving  on  active  duty 
who  at  the  time  of  ai^Hcation  for 
assistance  under  this  part,  is  listed, 
pursuant  to  37  U.S.C  558  and  the 
regulatioos  issued  thereunder,  by  the 
Secretary  coacened,  in  one  or  aiora  of 
the  following  categories  and  has  been  so 
listed  for  a  total  of  more  than  00  days: 

(i)  Missing  in  actioa. 

(ii)  Captured  in  line  of  duty  by  a 
hostile  force,  or 

(iii)  Forcibly  detained  or  interned  in 
line  of  duty  by  a  forei^  government  or 
power  or 

(3)  The  spouse  of  any  person  who  has 
a  total  disability  permanent  in  nature 
resulting  firom  a  service-coimected 
disability  or  the  spouse  of  a  veteran  vrho 
died  while  a  disability  so  evaluated  was 
in  existence. 

Federal  Contractor  Program  (PCP) 
means  the  program  by  which  certain 
recipients  of  federal  contracts  in  excess 
of  $10,000  are  required  to  report  to  tfie 
Secretary  annually  on  the  nunibeis  of 
Vietnam-era  and  special  disabled 
veterans  hired  under  an  affirmative 
action  program  which  also  requires  that 
all  job  openings  which  occur  on  and 
after  the  initiation  of  the  contract  be 
listed  with  local  employment  service 
offices. 

Fimctional  supeniaion  means  the 
provision  of  technical  assistenoe, 
including  suggestions  for  improvement 
of  services,  helping  to  plan  programs 
and  projects,  coordinating  services,  and 


checking  for  compliaaos  wiA 
Department  of  Labor  regulations 
affecting  veterans,  helping  to  correct 
errors  by  working  %vith  local  and  State 
staffs,  analyzing  work  as  it  affiects 
veterans  and  eligible  pecsons.  training 
new  State  agency  personnel,  and 
bringii^  matters  which  require 
corrective  action  to  the  attention  of 
those  State  agency  personnel  who  have 
authority  over  policy,  procedures  and 
staff.  Functional  supervision  is  distinct 
from  liiw  supervisioo  by  L£SO  raanagera 
and  does  not  authorize  hiring,  firing 
disciplining,  or  issuiiig  directives  to 
State  agency  employees,  nor  does  it 
authorize  making  regulations,  changing 
procedares,  or  establishing  internal 
poUcies  for  the  State  agerKy. 

Intrinsic  management  structure  means 
an  office  setting  where  a  first  line 
supervisor  manages  the  day-to-day 
operations  of  en^yees  vdio  are 
physically  located  in  the  same  locale 
(same  office  space  or  within  the  same 
structure)  and  provide  the  fuD  range  of 
services  to  the  cRentde  from  that  locale. 

Governor  means  the  diief  executive 
officer  of  a  State. 

JTPA  means  the  ]ob  Training 
Partnership  Act  (29  U.S.C.  1501.) 

Labor  exchange  services  means  those 
activities  or  efforts  which  are  directed  to 
help  applicante  find  jobs,  training  or 
supportive  services  indniding.  but  not 
limited  to,  registration,  oounseling.  case 
management  referral  to  supportive 
services,  job  development  referrals  to 
and  placement  m  jobs  and  training  . 
opportunities,  the  provision  of  public 
information  and  application  forms 
regarding  other  federal  or  federally 
funded  programs  such  as,  but  not  limited 
to,  programs  for  dislocated  workers, 
veterans'  benefits  available  from  the 
Department  of  Veterans'  Affairs  (VA), 
training  programs  offered  through  the 
Job  Training  Partnership  Act  (fITA). 
and  the  Bureau  of  Apprenticeahip  and 
Training;  and  provision  of  information 
regarding  how  to  file  coraplainta  relative 
to  applicant's  efforts  to  find  jobs, 
trainiflg  or  supportive  services. 

LiOcaJ  Employment  Service  Office 
(LBSOf  means  an  employment  service 
location  which  has  an  intrinsic 
managenient  stractura  and  et  which 
employnwnt  services  are  ofEersd  ia 
accordance  with  the  Wagner-i^eyser 
Act  and  which  may  include  multiple 
service  delivery  points. 

Local  Vetemns' Employment 
Repreaemtatire  (LVER)  means  a 
member  of  the  State  agency  staff 
designated  and  assigned  by  the  State 
agency  adndnistrator  to  serve  veterans 
and  eligiMe  persons  porsuant  to  this 
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part  and  in  accordance  with  38  U.S.C. 
2004. 

Notification  of  Obligational  Authority 
(NOA)  means  a  notice  to  a  State  agency 
of  the  availability  of  funding  amounto  or 
adjustments  made  to  previously 
aimounced  amounts. 

OFCCP  means  the  Office  of  Federal 
Contract  Compliance  Programs  in  the 
Employment  and  Standards 
Administration  of  the  Department  of 
Labor. 

OPM  means  the  Office  of  Pereonnel 
Management 

Public  employment  service  means  the 
State  Agency  designated  by  the 
Department  of  Labor  to  carry  out  the 
provision  of  services  under  tibe  Wagner- 
Peyser  Act 

Qualified  means  an  individual  who 
has  been  determined  by  a  State  dvil 
service/merit  system  to  possess  the 
requisite  knowledge,  skills,  and  abiUties 
to  perform  the  duties  of  a  particular  job- 
occupation. 

Recently  separated  veteran  means  a 
veteran  separated  from  active  military 
service  within  the  last  forty-eight 
months  prior  to  application  or 
registration  for  benefits  or  assistance. 

Region  means  the  Department  of 
Labor  region  where  the  Department  of 
Labor  operates  a  regional  office. 

Regional  Administrator  for  Veterans' 
Employment  and  Training  (RA  VET) 
means  the  representative  of  the  ASVET 
on  the  staff  of  the  Veterans' 
Employment  and  Training  Service  at  the 
Department  of  Labor  regional  level  who 
supervises  all  other  VETS  staff  within 
the  region  to  which  assigned;  and  is 
responsible  to,  and  is  under  the 
administrative  direction  of  the  ASVET. 

Registration  for  assistance  with  a 
local  employment  service  office  means 
the  process  which  is  considered  to  be  in 
effect  for  a  program  year  for  an 
individual  if  that  individual: 

(1)  Registered,  or  renewed  the 
individual's  registration,  for  assistance 
with  that  office  during  the  program  year, 
or 

(2)  So  registered  or  renewed  such 
individual's  registration  during  a 
previous  program  year,  and,  in 
accordance  writh  appropriate  regulations 
is  counted  as  still  being  registei«d  for 
administrative  purposes. 

Remedial  tction  means  those  actions 
taken  either  by  the  Department  or  a 
contractor/grantee  to  correct  a 
disallowable  action:  expenditure;  and/ 
or  program  activity  that  does  not  meet 
the  requirements  of  tfie  grant  or 
contract 

Request  for  Proposal  (RFP)  means  a 
request  by  the  Department  to  the  public 
for  proposals  on  the  provision  of 


services  for  the  employment  and 
training  of  veterans. 

Secretary  means  the  Secretary  of 
Labor. 

Separating  military  personnel  means 
those  memben  of  the  Armed  Forces  of 
the  United  States,  officer  or  enlisted, 
who  are  within  180  days  of  separation 
from  the  service  and  who  have 
communicated  an  initial  determination 
that  they  desira  to  separate  from  active 
military  service  upon  expiration  of  the 
current  term  of  service  or  have  been 
notified  in  impending  release  from 
service. 

Service-connected  disabled  veteran 
means  a  pereon  who  has  been  rated  by 
the  Department  of  Veterans  Affaira  as 
having  received  a  disabling  injury  or 
disease  as  a  direct  result  of  military 
service. 

Service  Delivery  Point  (SDP)  means 
any  location  from  which  services  are 
rendered. 

Solicitation  for  Grant  Application 
(SGA)  means  a  notice  by  the 
Department  of  the  availability  of  grant 
funds  which  may  be  awarded  based 
upon  the  submission  of  an  application. 

Special  disabled  veteran  means: 

(1)  A  veteran  who  is  entitled  to 
compensation  (or  who  but  for  the  receipt 
of  military  retired  pay  would  be  entitled 
to  compensation)  under  laws 
administered  by  the  Department  of 
Veterans  Affaira  for  a  disability  related 
at  30  percent  or  more,  or  rated  at  10  or 
20  percent  in  the  case  of  a  veteran  who 
has  been  determined  under  section  1506 
of  title  38.  U.S.C  to  have  a  serious 
employment  handicap;  or 

(2)  A  person  who  was  discharged  or 
released  from  active  duty  because  of 
service-cormected  disability. 

State  means  one  of  the  fifty  States,  the 
District  of  Columbia,  Puerto  Rico,  and 
the  United  States  Virgin  Islands. 

State  Agency  or  State  Employment 
Security  Agency  (SESA)  means  the 
State  governmental  unit  designated 
purauant  to  section  4  of  the  Wagner- 
Peyser  Act  to  cooperate  with  the  United 
States  Employment  Service  in  the  . 
operation  of  the  public  employment 
service  system. 

Suspension  means  an  action  by  the 
Grant  Officer  which  temporarily 
suspends  Federal  assistance  imder  the 
grant  pending  corrective  action  by  the 
grantee  or  pending  a  decision  to 
terminate  the  grant  by  the  Grant  Officer. 

Termination  means  the  cancellation 
of  Federal  assistance,  in  whole  or  in 
part  under  a  grant  at  any  time  prior  to 
the  date  of  completion. 

Unemployed  individual  means  an 
individual  who  is  without  a  job  and  who 
is  available  for,  and  seeking  work  (using 


criteria  used  by  the  Bureau  of  Labor 
Statistics  of  the  Department  of  Labor). 

United  States  Employment  Service 
(USES)  means  the  component  of  the 
Employment  and  Training 
Administration  of  the  Department  of 
Labor,  established  under  the  Wagner^ 
Peyser  Act  to  maintain  and  coordinate  a 
national  system  of  public  employment 
service  agencies. 

VA  means  the  Department  of 
Veterans  Affaira. 

Veteran  means  a  person  who: 

(1)  Served  on  active  duty  for  a  period 
of  more  than  180  days  and  was 
discharged  or  released  therefrom  with 
other  than  a  dishonorable  discharge,  or 

(2)  Was  discharged  or  released  from 
active  duty  because  of  a  service- 
coimected  disability. 

Veteran  of  the  Vietnam  era  means  an 
eligible  veteran  who: 

(1)  Served  on  active  duty  for  a  period 
of  more  than  180  days,  any  part  of  which 
occurred  during  the  Vietnam  era  (August 
5, 1964,  through  May  7, 1975)  and  was 
discharged  or  released  therefrom  with 
other  than  a  dishonorable  discharge;  or 

(2)  Was  discharged  or  released  from 
active  duty  for  a  service-connected 
disability  if  any  part  of  such  active  duty 
was  performed  during  the  Vietnam  era. 

Veterans'  Employment  and  Training 
Service  (VETS)  means  the 
organizational  component  of  the 
Department  of  Labor  administered  by 
the  Assistant  Secretary  of  Labor  for 
Veterans'  Employment  and  Training 
established  to  promulgate  and 
administer  policies  and  regulations  to 
carry  out  the  purposes  of  chapters  41, 42, 
and  43  of  title  38  United  States  Code, 
and  to  provide  eligible  veterans  and 
eligible  persons  the  maximum  of 
employment  and  training  opportunities, 
and  reemployment  rights  punuant  to  38 
U.S.C.  2002A. 

VJTA  means  the  Veterans'  Job 
Training  Act. 

VPL  means  a  Veterans'  Program 
Letter  which  is  a  directive  issued  by  the 
ASVET  providing  clarification. 
guidance,  direction  or  emphasis  to 
programs  functioning  imder  this  part. 

PART  1010OASVET  AUTHORITY  AND 
RESPONSIBiUTY 

Sec. 

1010.100    Purpose  and  scope. 

1010.110  Roies  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 
(ASVET). 

1010.111  Authority  and  respoosibitities  of 
the  ASVET. 

1010.112  Authority  and  responsibilifies  of 
Regional  AdminiBtrators  for  Veterans' 
Employment  and  Training  (RAVET). 
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lOiailS    AasiyuiMnt  of  Dlrecton  ind 
Anistant  Diracton  for  Veterana' 
Employinant  and  Training  and 
asaignment  of  Fedaral  doical  aupport 

lOiaiM    RaaponaibUitiea  and  duties  of 
DVETs  and  ADVETa. 

Authotttr  2S  U^C  49k:  U&C.  Ouptera 
41-43: 29  U^C  1579(a). 


ilOiaiOO   PurpoMMdi 

This  part  describes  the  authority  and 
responsibilities  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training  (ASVET)  and  the  staff  of  the 
Veterans'  Employment  and  Training 
Service  (VETS). 

11010.110   Role  of  the  AssManl  Secretary 

(ASVET). 

The  ASVET  shall  be  the  principal 
advisor  to  the  Secretary  with  respect  to 
the  formulation  and  implementation  of 
all  departmental  policies  and 
procedures  to  carry  out  the  purposes  of 
chapters  41. 42.  and  43  of  38  United 
States  Ckxle  and  all  other  Department  of 
Labor  employment,  unemployment,  and 
training  programs  to  the  extent  they 
affect  veterans.  The  ASVET  will 
coordinate,  formulate,  promulgate,  and 
administer  policies,  regulations,  grant 
procedures,  grant  agreements  and 
administrative  guidelines  through  the 
Veterans'  Employment  and  Training 
Service  (VETS)  so  as  to  provide  eligible 
veterans  and  eligible  persons  the 
maximiim  of  employment  and  training 
opportunities,  with  priority  given  to  the 
needs  of  disabled  veterans  and  veterans 
of  the  Vietnam  era,  and  reemployment 
rights  of  veterans.  National  Guard  and 
Reserve  members. 

flOiain    Authority  and  rssponsMMea 
o(  the  ASVET. 

(a)  The  ASVET.  except  as  expressly 
provided  otherwise,  is  delegated  the 
responsibility  and  authority  by  the 
Secretary  to  carry  out  all  provisions  of 
chapters  41. 42.  and  43  of  title  38,  U.S.C.: 
29  U.S.C  1721:  and  42  U.S.C  11448;  and 
coordinate  all  programs  under  the 
jurisdiction  of  the  Secretary  for  the 
provision  of  employment  and  training 
services  designed  to  meet  the  needs  of 
disabled  veterans,  veterans  of  the 
Vietnam  era,  and  all  other  eligible 
veterans  and  eligible  persons. 

(b)  The  ASVET  will  authorize  and 
monitor  certifications  of  unavailability 
of  di'tbled  veterans  of  the  Vietnam  era 
and  .     ibled  veterans  for  DVOP 
appointment  pursuant  to  38  U.S.C 
2003A(a)(l).  and  waivers  for  assignment 
for  LVER  pursuant  to  38  U.S.C.  2004 
(a)(4)- 

(c)  The  ASVET  shall  promote  and 
monitor  participation  of  qualified 


veterans  and  eligible  persons  in 
employment  and  training  opportunities 
under  the  Job  Training  Partnership  Act 
and  other  federally  fimded  employment 
and  training  programs. 

(d)  The  ASVET  shall  ensure  that 
veterans  who  are  dislocated  woricers 
eligible  for  assistance  under  the 
provisions  of  the  )ob  Training 
Partnership  Act  tide  HI.  or  who  are 
otherwise  unemployed,  receive,  to  the 
maximum  extent  feasible,  assistance 
(vocational  guidance  services  or 
vocational  counseling,  or  both), 
including  any  information  needed  by 
veterans  to  apply  for  benefits  and 
services  to  which  they  are  eligible;  to 
obtain  resolution  of  questions  or 
problems  relative  to  those  benefits  or 
services,  and;  to  Initiate  any  appeeds  of 
denial  of  such  benefits  or  services. 

(e)  The  ASVET,  in  consultation  with 
the  Assistant  Secretary  for  ETA.  as  the 
Secretary  deems  necessary,  will 
coordinate  programs  of  the  Department 
which  identify  or  target  unemployed 
and/or  dislocated  woriier  veterans  or 
other  veterans  eligible  for  participation 
under  the  Job  Training  Partnership  Act 
or  other  laws  administered  by  the 
Department  for  employment  and 
training  services  for  veterans. 

(f)  The  ASVET  shall  in  coordination 
with  the  Department  of  Veterans 
Affairs,  conduct  a  periodic  evaluation  of 
the  implementation  of  respective 
responsibilities  under  the  Departments' 
Memorandum  of  Understanding 
pursuant  to  section  402(b)  of  Public  Law 
100-689  (102  Stat  4161). 

(g)  The  ASVET  shall  Uirough  the 
VETS  sUff,  administer  the  Veterans' 
Reemployment  Rights  (VRR)  program 
provided  for  in  38  U.S.C  2021-2022,  and 
21024  etseq. 

(h)  The  ASVET  shall  establish  an 
annual  priority  for  services  to  veterans, 
establish  targets,  establish  pilot 
programs  to  meet  annual  emphasis 
decisions,  and  create  or  continue  other 
special  programs  designed  to  meet  the 
employment  and  training  needs  of 
veterans. 

(i)  The  ASVET  will  provide 
employment  and  training  services, 
including  vocational  guidance 
assistance  to  separating  military 
personnel,  coordinating  such  services 
with  the  VA.  DOD.  State  agencies  and 
other  DOL  programs. 

U)  The  ASVET  will  encourage  and 
support  all  activities,  services  and 
programs  which  provide  or  advance 
employment  and  training  opportunities 
ior  veterans  through  Memorandum  of 
understanding  or  Agreement  with  other 
Federal  Departments  or  agencies  (e.g. 
VA.  OPM)  or  with  other  agencies  within 
the  Department 


(k)  The  ASVET  may  issue  Veterans' 
Program  Letters  (WLs)  to  supplement 
and  further  clarify  these  regulations  and 
provide  program  guidance  and  direction 
to  State  agencies  and  VETS  staff. 


11010.112   Autt«orttyandi 

Of  iwBMiMi  JunNnwiraiorv  rar  wwtmmnm 

EmployniMit  and  Tralnns  (RAVET). 

(a)  The  ASVEI  shall  assign  to  each 
region  for  which  the  Secretary  operates 
a  regional  office  a  representative  of 
VETS  to  serve  as  RAVET  for  such 
region  in  accordance  with  38  U.S.C 
2002A. 

(b)  Each  RAVET  is  delegated  the 
authority  to  serve  as  the  ASVETs 
representative  and  carry  out  the 
functions  listed  in  9 1010.111  of  this  part 
in  the  region  of  assignment  in 
accordance  with  agency  policies  and 
procedural  directives  firom  the  ASVET 
or  a  designated  representative. 

S  ioiaii9 


of 

for  VetafSiM 


of  Federal  clerical  st^iport. 

The  ASVET  shall  assign  to  each  State 
a  representative  of  VETS  to  serve  as 
Director  for  Veterans'  Employment  and 
Training  (DVET)  for  that  State  and  such 
other  staff  as  provided  in  38  U.S.C.  2O03. 
Appointments  of  DVETs,  Assistant 
Directors  for  Veterans'  Employment  and 
Training  (ADVETs),  and  full-time 
clerical  support  shall  also  be  in 
accordance  with  provisions  of  tide  5, 
U.S.C  governing  appointments  in  the 
Federal  competitive  service. 

anddudeaof 


I  I0iail4 

DVETs  and  AOVETs. 

The  DVET  shall  be  responsible  for 
assuring  the  execution  of  the  veterans' 
employment  reemployment  and  training 
policies  and  programs  of  the  ASVET  in 
the  State  to  whidi  assigned  in 
accordance  with  38  U.S.C.  2003. 
ADVETs  are  delegated  responsibilify 
and  authorify  by  the  DVET  relative  to 
their  day  to  day  functions  and 
monitoring  the  policies  and  programs  of 
the  ASVET  in  the  State  to  which  they 
are  assigned. 

PART  1020-STATE  AQENCY 
SERVICES  TO  VETERANS 

SMk 

1020.100  Purpose  and  acope. 

1020.101  Requirements  for  State  Agency 
provision  of  aervicas. 

102ai02    Requirements  for  State  Agency   , 
provision  of  facilities  and  support  for 
Veterans'  Employment  and  'Training 
Service  (VETS)  staff. 

102ai03    Requirements  for  State  Agency 
reporting. 

1020.104    State  Agency  planning. 
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1020.105  Requirements  for  SUte  Agency 
cooperation  and  coordination  witli  other 
agencies  and  organizations. 

1020.106  Nondiscrimination  requirements 
and  complaint  procedures. 

1020.107  Determination  of  State  Agency 
compliance. 

AudMtlty:  29  U.S.C.  49k:  38  U.S.C.  chapters 
41-43. 


91020.100  Purpose  and) 
This  part  describes  the  requirements 

for  determining  compliance  of  State 
Agencies  in  carrying  out  the  provisions 
of  38  U.S.C.  chapters  41  and  42  with 
respect  to: 

(a)  Providing  services  to  eligible 
veterana  and  eligible  persons  to  enhance 
their  employment  prospects; 

(b)  Priorify  referral  or  special  disabled 
veterans  and  veterans  of  the  Vietnam- 
era  to  job  openings  listed  by  Federal 
contractors  pursuant  to  38  U.S.C. 
2012(a); 

(c)  Reporting  of  services  provided  to 
eligible  veterans  and  eligible  persons 
pursuant  to  38  U.S.C.  2007(c)  and 
2012(c);  and 

(d)  Providing  employment  and  training 
outreach  assistance  to  those  miUtary 
personnel  separating  from  active  dufy. 

91020.101  Requkements  for  state  Agency 
provision  of  services. 

(a)  Each  State  Agency  will  assure  that 
all  of  its  LESOs  and  SDPs  provide 
effective  labor  exchange  services  to 
eligible  veterans  and  eligible  persons 
with  priority  given  to  disabled  veterans 
and  veterans  of  the  Vietnam-era  in 
accordance  with  38  U.S.C.  2002.  Each 
shall  observe  the  following  priorify 
order  of  referral  for  the  provision  of 
services: 

(1)  Special  disabled  veterans, 

(2)  Veterans  of  the  Vietnam  era, 

(3)  Disabled  veterans  other  than 
special  disabled  veterans, 

(4)  All  other  veterans  and  eligible 
persons,  and 

(5)  Nonveterans. 

(b)  The  State  Agency  is  responsible 
for  providing  priorify  labor  exchange 
services  to  veterans,  in  the  order  of 
priority  cited  above,  irrespective  of  DOL 
funding  source,  and  will  assure  that  all 
LESO  and  SDP  staff  provide  priorify 
services  to  veterans. 

(c)  Each  Stale  Agency  shall  ensure 
that  the  necessary  administrative 
controls  are  in  effect  to  ensure  that 
veterans  and  other  eligible  persons  and 
separating  military  personnel  who 
request  assistance  under  this  chapter 
are  promptiy  served. 

(d)  Each  State  Agency  will  ensure  tiiat 
the  head  of  each  LESO/SDP  is 
responsible  for  ensuring  compliance 
with  the  provisions  of  this  chapter 


(chapter  DQ  regarding  priorify  referral  of 
veterans  to  Federal  contractors  at  no 
cost  to  the  DVOP/LVER  grant  and  is 
responsible  for  maintaining  and  having 
available  for  review  a  quarterly  report 
regarding  the  character  of  services 
provided  in  that  LESO/SDP. 

91020.102   Requlraments  tor  Stale  Agency 
provision  of  facWtlee  and  support  for 


(VETS)staN 

(a)  Each  SESA  will  provide  adequate 
and  appropriate  facilities  and 
administrative  support  such  as  office 
space,  furniture,  telephone,  equipment 
and  office  supplies  to  DVETs,  ADVETs. 
and  clerical  staff  located  in  the  state. 
Such  facilities  and  support  will  be 
commensurate  with  those  provided  to 
their  State  Agency  counterparts,  but  not 
less  than  the  Federal  requirements 
prescribed  by  the  General  Services 
Administration. 

(b)  Space  provided  to  the  VETS  staff  . 
must  be  accessible  to  disabled  or 
handicapped  veterans,  particuliu-Iy  by 
wheelchair,  and  be  in  an  area  with 
access  to  the  general  public. 

(c)  Administrative  costs  associated 
widi  the  DVET  and  VETS  staff  must  be 
distributed  in  the  same  manner  as  with 
all  other  central  office  staff,  in 
accordance  with  the  applicable  Federal 
cost  principles  as  defined  by  the  Office 
of  Management  and  Budget  (OMB 
Circular  A-87)  and  regulations  (29  CFR 
part  97).  (Copies  of  OMB  Circular  A-87 
and  its  revisions,  published  at  46  FR 
9551  (January  28. 1981),  and  53  FR  40353 
(October  14, 1988),  can  be  obtained  by 
calling  the  Office  of  Management  and 
Budget  at  (202)  395-7332.) 

(d)  VETS's  staff  will  be  provided 
necessary  equipment  including  but  not 
limited  to:  File  cabinets  with  locks 
necessary  to  maintain  records  covered 
by  the  Privacy  Act  (5  U.S.C  552a)  (See 
29  CFR  part  70a);  desks,  chairs,  tables, 
lamps  and  other  furnishings  necessary 
for  die  maintenance  of  an  office  setting; 
and  access  to  computerized  equipment 
with  appropriate  links  to  the  State 
Agency's  Reporting  System, 
computerized  job  matching  systems  and 
other  systems  needed  for  evaluating  and 
monitoring  of  State  agency  activities  on 
the  same  basis  as  that  provided  to  SESA 
management  staff. 

9 1020.103    Requirements  for  State  Agency 


(a)  Each  State  agency  will  provide 
authorized  VETS  staff  with  access  to  all 
State  Agency  administrative,  budgetary 
and  programmatic  records,  and  copies  of 
any  reports  related  in  whole  or  in  part  to 
services  to  veterans  and/or  eligible 
persons. 


(b)  Each  State  Agency  will  collect 
such  information,  prepare  such  reports, 
and  provide  such  information  in  such 
format  and  at  such  times  as  the  ASVET 
prescribes. 

(c)  Each  State  Agency  will  establish 
an  appropriate  reporting  system  and/or 
mechanism  in  each  LESO  to  measure  the 
performance  of  LVER  staff  and  DVOP 
specialists  against  performance 
standards  as  required  in  {  1030.130  of 
this  chapter. 

(d)  The  State  Agency  will  establish 
appropriate  program  management 
measurement  and  appraisal  systems, 
and/or  mechanisms  to  collect  data 
pertinent  to  the  State  agency 
performance  standasds  established  by 
the  ASVET  pursuant  to  38  U.S.C 
2007(b). 

9102ai04    state  Agency  Planning. 

(a)  General.  The  ASVET  will  issue 
instructions  throu^  VPLs  on  the 
creation  of  the  Veterans'  Services 
portion  of  the  Annual  Man  required  by 
section  8  of  the  Wagner-Peyser  Act  In 
developing  the  Annual  Plaa  the  State 
Agency  will  be  required  to  describe  the 
methods  it  will  employ  to  ensure  priorify 
services  to  veterans  and  other  eligible 
persons. 

(b)  Specific  Requirements.  The  plan  to 
be  developed  must  include,  at  minimum 
the  following: 

(1)  A  description  of  how  the  State 
Agency  and  all  its  staff  elements  with 
access  to  employer  job  orders  will 
provide  priorify  services  to  veterans  and 
other  eligible  persons; 

(2)  The  method  by  which  any  existing 
or  anticipated  compliance  problems, 
including  problems  with  State  agency 
performance  standards  pursuant  to  38 
U.S.C.  2004A.  will  be  resolved; 

(3)  The  method  by  which  the  State 
Agency  will  measure  DVOP  specialists 
and  LVER  staff,  performance; 

(4)  A  procedure  to  ensure  that 
appropriate  training  is  provided  to 
DVOP  specialists  and  LVER  staff, 
management  and  other  State  Agency 
staff  through  State  Agency  resources 
and  the  National  Veterans'  Training 
Institute; 

(5]  State  Agency  plans  for 
implementing  the  coordination  required 
by  the  Dislocated  Worker  provisions  of 
title  III  of  JTPA; 

(6)  Plans  for  development  of  special 
projects  for  special  emphasis  pursuant 
to  VPLS  issued  by  Uie  ASVET. 

91020.105    RequirenMnts  for  State  AgMwy 
cooperation  and  coordination  wftli  ottier 
agencies  and  orgsntzstlona. 

(a)  Each  State  Agency  shall  establish 
written  agreements  with  the  Department 
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of  Veterans  Affairs  (VA)  offices  serving 
the  State  to  maximise  the  use  of  VA 
employment  and  training  programs  for 
veterans  and  eligible  persons. 

(b)  All  programs  and  activities 
governed  by  this  part  will  be 
coordinated  to  the  maximum  extent 
feasible  with  other  programs  and 
activities  under  title  38  U.S.C,  the 
Wagner-Peyser  Act.  the  Job  Training 
Partnership  Act  other  federal  or 
federally  hmded  programs,  veterans' 
service  organizations,  private  agencies 
which  have  active  veterans' 
employment  and  training  or  vocational 
rehabilitation  programs,  or  other 
employment  and  training  programs  at 
the  State  and  local  level. 

JaflulrsiBaiila  and  compWnt  prooaduraa. 

(a)  Nondiscrimination  and  equal 
opportunity  requirements  and 
procedures,  including  complaint 
processing,  will  be  governed  by  the 
provisions  of  29  CFR  parts  31  and  32. 

(b)  Each  SOP  shall  prominenUy 
display  information  on  the  various 
complaint  systems  to  advise  veterans 
and  eligible  persons  about  procedures 
for  filing  complaints  regarding 
emplo]nnent  service.  Federal  contractor, 
equal  opportunity,  failure  by  employers 
to  list  fobs  or  provide  reemployment 
rights,  and  other  complaints. 

(c)  In  the  event  that  a  veteran, 
reservist  or  member  of  the  National 
Guard  presents  a  reemployment  rights 
complaint  to  a  DVOP.  LVER  or  other 
staff  member  of  the  State  Agency,  the 
information  provided  by  the 
complainant  to  include  the  name, 
address  and  phone  number,  employer 
and  any  other  information  provided,  will 
be  transmitted  expeditiously  to  the 
DVET  for  investigation  under  the 
provisions  of  38  U5.C  chapter  43.  The 
DVOP.  LVER  or  other  State  Agency  staff 
member  should  not  get  Involved  in  any 
compliance  activities,  nor  should  the 
complaint  be  unnessarily  delayed  by 
administrative  requirements. 

|1O20l1O7   PlsnwlnsUun  of  8tate  Agency 


(a)  The  ASVET  will  ensure  that  State 
Agencies  subject  to  the  provisions  of  38 
U.S.C  chapters  41  and  42  and  other 
recipients  of  funds  under  this  chapter 
(chapter  IX)  comply  with  the 
appropriate  statutory  provisions  and 
objectives;  these  regulations:  their  grant 
or  contractual  provisions  or  assurances, 
certifications  and  plans  provided  as 
conditions  to  receiving  funding:  and 
Veterans*  Program  Letters  Interpreting 
regulations  and  establishing  program 
requirements.  Upon  a  finding  of  non- 
compliance and  faiability  to  obtain 


corrective  or  remedial  action  from  the 
State  agency  or  recipient  of  fluids  under 
this  chapter,  the  ASVET  will  make  a 
final  determination  of  non-compliance 
and  forward  it  to  the  Secretary  for 
actioa  The  ASVET  will  apply  the 
requirements  and  procedures  as 
oudined  in  20  CFR  part  658,  subpart  H  to 
programs  under  this  part  (see  20  CFR 
658.700). 

(b)  The  DVET  will  record  any 
deficiences  or  problems  encountered 
during  LESO  evaluations  or  reviews:  or 
in  the  discharge  of  the  DVETs 
functional  supervision:  or  failure  to  meet 
veterans'  performance  standards;  or  any 
matter  that  is  brought  to  the  DVETs 
attention  in  the  form  of  a  complaint 
DVETs  will  initiate  corrective  action 
through  notice  to  the  SESA  which 
identifies  any  problem,  action  or  lack  of 
action  which  result  in  less  than 
adequate  comphance  with  statutory 
provisions,  these  regulations,  grant 
provisions  or  assurances,  or  Veterans' 
Program  Letters.  The  DVETs  notice  will 
request  informal  negotiations  within  10 
working  days  of  receipt  of  the  notice,  or 
a  corrective  or  remedial  plan  to  be 
submitted  within  20  woridng  days  from 
receipt  by  the  SESA  of  the  notice.  In  the 
event  the  corrective  action  plan  or 
informal  negotiations  do  not  resolve  the 
non-compUance  issues  within  30 
working  days  from  the  notice,  the  DVET 
will  docimient  the  efforts  to  resolve  and 
provide  such  documentation,  including 
the  original  notice  and  SESA  response, 
if  any,  to  the  RA VET. 

(c)  The  RAVET  may  initiate 
compliance  enforcement  action  pursuant 
to  20  CFR  658.702  (a),  (b).  (d)  or  (h);  and 
20  CFR  703  based  on  any  identification 
of  problems,  action  or  lack  of  action  that 
places  a  SESA  out  of  compliance  with 
appropriate  statutory  provisions,  these 
regulations,  grant  provisions  or 
assurances,  veterans'  performance 
standards  or  Veterans'  Program  Letters. 
Compliance  action  will  be  initiated  upon 
receipt  from  a  DVET  of  documentation 
that  Informal  efforts  to  seek  a  corrective 
or  remedial  action  plan  have  failed.  If 
corrective  action  cannot  be  achieved 
within  procedural  timeframes  as  noted 
in  20  CFR  part  658,  subpart  H  and  these 
regulations  and/or  the  interpreting  VPL, 
the  matter  will  be  referred  to  the  ASVET 
for  final  action.  A  copy  of  the  referral 
and  its  documentation  will  be  provided 
to  the  State  Agency. 

(d)  If  it  is  determined  by  the  ASVET 
that  certain  State  Agencies  are  not 
complying  with  applicable  statutory 
mandates,  these  relations,  grant 
provisions  or  assurances.  Veterans' 
Program  Letters  or  veterans 
performance  standards,  the  ASVET  will 
require  State  Agencies  to  provide 


documentary  evidence  to  the  ASVET 
that  their  failure  is  based  on  good  cause 
pursuant  to  20  CFR  part  705.  If  good 
cause  is  not  shown,  the  ASVET  shall 
apply  the  requirements  and  procedures 
of  20  CFR  658.706  and  paragraph  (a)  of 
this  section. 

(e)  Every  effort  should  be  made  by  the 
DVET  to  resolve  all  noncompliance 
issues  with  the  State  Agency  before 
remedial  actions  are  required 

(f)  A  report  of  those  State  Agencies  in 
noncompliance  with  the  standards  of 
performance  and  their  corrective  action 
plans  shall  be  incorporated  into  the 
Secretary's  Annual  Report  to  the 
Congress. 

PART  1030— DISABLED  VETERANS' 
OUTREACH  PROGRAM  AND  LOCAL 
VETERANS'  EMPLOYMENT 
REPRESENTATIVE  PROGRAM 

CWC> 

lOaaiOO    Purpose  of  scope. 
1030.101    Common  considerations. 

1030.110  Appointment  and  role  of  DVOP 
staff. 

1030.111  Duties  of  DVOP  specialisU. 
1030.115    Requirements  for  the  assignment 

and  role  of  LVER  staff. 
1030.110    Duties  of  LVER  sUff. 
1030.120    Funding  for  the  DVOP/LVER 

Program. 
103ai22    GranU  administration. 
1030.125    Reporting  requirements. 
1030.130    Perfonnance  standards  for  DVOP/ 

LVER  staff. 

Autbority:  29  U.S.C  48k:  36  U.S.C.  chapters 
41-43. 


gioaaiOO   Purpossandt 

Requirements  are  contained  in  this 
part  on  the  administration  and  oversight 
of  the  Disabled  Veterans'  Outreach 
Program  (DVOP)  authorized  by  38  U.S.C 
2003A  and  the  Local  Veterans' 
Employment  Representative  (LVER) 
program  authorized  by  38  U.S.C.  2004. 

Sioaaioi    Common  eoosMaraHons. 

(a)  Persons  assigned  full-time  to  LVER 
duties  and  DVOP  Specialiste  shall  be 
utilized  exclusively  for  employment  and 
training  services  to  veterans  and 
separating  military  personnel. 

(b)  State  Agencies  may  not  chai^ge 
against  the  DVOP/LVER  grant  any 
funds  expended  on  services  to  non- 
verterans. 

(c)  State  Agencies  shall  consult  widi 
the  DVET  when: 

(1)  Determining  the  distribution  of 
LVERs; 

(2)  Making  the  appointment  or 
assignment  of  quahfied  Individuals  to 
DVOP/LVER  positions;  and 

(3)  Determining  the  stationing  of 
DVOP  specialisU. 
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(d)  Determination  of  which  applicants 
for  DVOP  and  LVER  positions  are 
"qualified"  rests  with  each  State's  civil 
service  merit  system. 

(e)  In  identifying/ranking  applicants 
and  in  appointing/assigning  individuals 
for  DVOP/LVER  positions  from  the  list 
of  "qualified"  candidates,  each  State 
civil  service/merit  system  shall  provide 
a  systematic  method  providing 
preference,  in  the  order  specified  in  38 
U.S.C.  2003A  and  2004  and  as  refiectd  in 
S§  103ail0  and  1030.115  of  this  part. 

(f)  Each  State  Agency  will  maintain 
records  to  fully  docimient  DVOP  and 
LVER  appointment/assignments  to 
include  a  record  of  how  the  system  or 
preference  in  paragraph  (e)  of  this 
section  was  appUed  to  each  qualified 
veteran  applicant 

(g)  The  formulas  established  for  the 
assignment  of  DVOP/LVER  staff  shall 
be  adhered  to,  unless  a  waiver  is 
granted  by  the  RAVET,  or  unless 
approved  appropriations  preclude  the 
full  application  of  the  criteria  as  noted 
in  %vriting  by  the  grant  officer  upon  grant 
award  or  modification. 

(1030.110    AppotntmantandrolaofDVOP 
staff. 

(a)  Appointment  and  funding  of  DVOP 
Specialists  shall  be  in  accordance  with 
38  U.S.C.  2003A.  U  no  qualified  disabled 
veterans  of  the  Vietnam  era  are  found  to 
fill  a  DVOP  position  pursuant  to  38 
U.S.C.  2003A(a)(l),  the  State  Agency 
shall  submit  su^cient  evidence  of  die 
attempts  to  locate  a  quaUfied  disabled 
veteran  of  the  Vietnam  era;  and  of 
subsequent  efforts  to  locate  a  qualified 
disabled  veteran  to  permit  the  RAVET 
to  certify  that  no  qualified  disabled 
veterans  were  available  before  granting 
a  waiver  to  enable  appointment  of  a 
qualified  non-disabled  veteran.  The 
waiver  request  will  describe,  in  writing, 
the  recruitment  efforts  made  and 
provide  reasons  for  considering  such 
waiver.  The  request  must  include.the 
documentation  required  at  section 
1030.101(f)  of  this  part.  The  waiver 
request  will  be  forwarded  to  the  DVET 
for  review  and  recommendation  who 
will  forward  it  to  the  RAVET  for  final 
written  certificatioaof  the  unavailability 
of  disabled  veterans  of  the  Vietnam  era 
or  disabled  veterans  and  action  on  the 
appointment  waiver.  Written  approval 
firam  the  RAVET  of  the  waiver  request  is 
required  before  filling  a  DVOP  position 
with  a  non-disabled  veteran. 

(b)  Under  no  circumstances  may 
DVOP  positions  be  filled  by 
nonveterans  or  duties  assigned  to 
someone  other  than  State  employees. 
Where  the  State  agency  has  displaced 
DVOP  specialists  with  lesser  preference 
veterans  or  nonveterans,  the 


Department  shall  require  remedial 
personnel  actions  to  restore  the  proper 
higher  preference  individual  to  the 
position  consistent  with  the  intent  of 
Congress. 

(c)  Compensation  for  DVOP 
Specialists  should  be  commensurate 
with  the  duties  of  their  position.  In  no 
instance  will  a  DVOP  specialist  be 
compensated  at  a  rate  less  than  the  rate 
prescribed  for  an  entry  level 
professional  in  that  State  government 
agency  of  the  State  concerned  State 
agencies  should  develop  a  career 
progression  for  DVOP,  commensurate 
with  other  professional  positions  within 
that  State  Agency. 

(d)  DVOP  specialists  shall  be  assigned 
only  those  duties  directiy  related  to 
meeting  the  employment  and  training 
needs  of  eligible  veterans,  as  defined  by 
the  ASVET  in  the  grant  provisions  or 
assurances,  with  priority  for  the 
provision  of  services  in  the  order 
prescribed  by  38  U.S.C.  2003A(b)(l). 

(e)  Retention  and  Recall.  The 
statutory  appointment  preferences  for 
DVOP  specialists  impact  on  the 
retention  and  recall  rights  of  indiviudal 
DVOP  employees  under  the  State  merit 
systems.  Since  Congress  intended  that 
the  required  DVOP  positions  be  filled  by 
the  highest  preference  category 
available,  a  duly  appointed  DVOP 
specialist  shall  be  retained  and/or 
recalled  in  the  event  of  a  reduction  in 
force  or  other  personnel  action  affecting 
employees  of  the  State  agency  unless 
displaced  by: 

(1)  A  veteran  of  higher  statutory 
preference  status;  or 

(2)  A  veteran  of  equal  statutory 
preference  status  with  greater  State 
Civil  Service/Merit  system  rights,  e.g., 
seniority. 

(f)  Location  of  DVOP  Specialists:  (1) 
Not  more  than  three-fourths  of  the 
DVOP  specialists  shall  be  stationed  at 
local  employment  service  offices  (LESO) 
in  each  State,  unless  a  written  waiver  is 
granted  by  the  RAVET.  Waiver  requests 
must  contain  assurances  that  no  less 
than  one-fifth  of  the  DVOP  specialists  in 
the  State  will  be  assigned  to  effective 
and  productive  stationed 
responsibilities. 

(2)  DVOP  Specialists  not  stationed  in 
LESOs  shall  be  stationed  as  established 
by  agreement  with  the  Department  of 
Veterans'  Affairs  to  include  centers 
which  provide  readjustment  counseling, 
veterans'  assistance  offices.  VA  Vet 
Centers,  non-profits  operating  ]TPA 
IV(C)  training  programs  and  other  sites 
as  may  be  determined  to  be  appropriate, 
based  on  demonstrated  need,  following 
consultation  with  the  DVET  and 
appropriate  representatives  from  the 
VA. 


(3)  The  amount  of  DVOP  specialist 
time  spent  stationed  at  other  than 
offices  of  SESA  shall  be  calculated 
either  by  the  number  of  hours  per  week 
each  individual  DVOP  speciaUst  is  so 
stationed  compared  to  the  number  of 
regular  work  week  hours:  or.  the 
statewide  total  number  of  weekly  hours 
DVOP  specialists  devote  to  working 
fit>m  a  stationed  site  compared  to  the 
total  number  of  hours  all  DVOP 
specialists  work  for  the  SESA. 

(g)  DVOP  specialists  may  be  located 
at  military  installations  or  hospitals  as 
determined  appropriate  for  the  purpose 
of  assisting  separating  military 
personnel  if  the  number  of  separating 
military  personnel  warrant  that  action, 
and  such  an  outstationed  assignment 
receives  the  prior  approval  of  the  DVET, 
the  State  Agency,  and  the  military 
installation.  Priority  will  be  given  to 
serving  those  service  members  receiving 
disability  separations. 

91030.111    DuttasofOVOPspaeWlsts. 

(a)  Each  DVOP  specialist  shall 
perform  the  duties  prescribed  in  38 
U.S.C.  2003A(c)  for  the  purpose  of 
providing  services  to  eligible  veterans  in 
accordance  with  the  priorities  set  forth 
in38U.S.C.2003A(b)(l). 

(b)  The  SESA  shall  develop  and  apply 
perfonnance  standards  for  each  DVOP. 
consistent  with  the  duties  and 
responsibilities  described  for  the  DVOP 
and  the  requirements  of  S  1030.130  of 
this  part 

S  1030.115   Raquiramwits  f  or  ttw 
asslgnmant  and  rda  of  LVER  staff. 

(a)  Appointment  and  funding  of  LVER 
staff  shall  be  in  accordance  with  38 
U.S.C.  2004.  U  no  qualified  service- 
connected  disabled  veterans  are  found 
to  fill  a  LVER  position  pursuant  to  38 
U.S.C.  2004(a)(4),  the  State  Agency  shall 
submit  sufficient  evidence  of  the 
attempts  to  locate  such  a  qualified 
service-connected  disabled  veteran  to 
permit  the  RAVET  to  certify  that  no 
qualified  service-connected  disabled 
veterans  were  available  before  granting 
a  waiver  to  enable  appointment  of  a 
qualified  non-disabled  veteran.  The 
same  process  shall  be  followed  in  the 
event  no  veterans  are  found  available  to 
enable  appointment  of  an  eligible 
pereon.  "The  waiver  request  will 
describe,  in  writing,  the  recruitment 
efforts  made  and  provide  reasons  for 
considering  such  waiver.  The  request 
must  Include  the  documentation 
required  at  §  1030.101(f)  of  this  part  The 
waiver  request  will  be  forwarded  to  the 
DVET  for  review  and  recommendation 
who  will  forward  it  to  the  RAVET  for 
final  written  certification  of  the 
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veterana  ar  aligiUa  paiaana, 

(b)  rmdiam  aad  aaajpMMnt  of  LVER 
•taff  ahafl  ba  in  aooetdaaoa  with  36 
U.S£.  »N.  Tha  allocnlad  MBbar  of 
LVER  staff  riiall  ba  aialtnwii  by  tha 
State  agenqr  aitaaialatrator  in 
aocordanca  with  38  U^&C  2004(aX2XA). 

(c)  Tba  Stala  agancy  Buct  notify  and 
seek  Uia  concunenca  of  tha  DVET  when 
proposing  ■tsigiment  of  LVERs  to  a 
LESO  in  deviation  from  tha  statutory 
fonnula  at  38  U.S.C  2004(a)(2)(A]  and 
explain  how  this  assignment  will  result 
in  improvad  services  to  eligible 
veterans. 

(d)  In  tha  case^qf  a  local  employment 
service  ofllca/SDP  with  less  than  350 
eligible  veterans  and  eligible  persons 
registered  at  any  time  during  the  prior 
prograai  yaor  at  whkh  aaspbyment 
services  are  offerad  under  tha  Wagner- 
Peyser  Act  aiul  at  which  no  LVER  is 
assigned,  the  head  of  such  LESO/SDP 
will  be  responsible  for  enstning 
compliance  with  the  provisions  of  this 
chapter  (chapter  DQ  regarding  priority 
services  for  veterans  and  priority 
referral  of  veterans  to  Federal 
contractors  at  no  cost  to  the  DVOP/ 
LVER  grant  and  be  responsible  for 
maintaining  and  having  available  for 
review  a  ijnarterly  report  regarding  the 
character  of  services  provided  in  mat 
SDR 

(e)  Each  LVER  atMll  be 
administratively  responsible  to  the 
manager  of  die  local  employment 
service  ofDce  and  shaU  provide  reports, 
not  less  frequently  than  quarterly,  to  die 
manager  of  such  office  with  copies 
provided  to  the  DVET  for  &e  State 
regarding  die  services  provided  to 
veterans,  and  compbance  with  Federal 
law  and  regulations  with  respect  to 
priorities  of  service  for  eligible  veterans 
and  eligible  persons. 

(f)  State  Agencies  wiD  not  delegate 
LVER  positions  or  duties  to  other  State 
Agendas,  county,  local  or  other 
governmental  bodies  or  any  private 
entity. 


|10M.11i   IMIaaotLVBIi 

(a)  Locd  veterans'  employment 
repreaantativM  shdl  parfonn  theae 
dutiaa  soadfiad  in  38  U.8X1  ae8«(b). 

(b)  All  LVER  staff  w(U  bo  aaaignad  to 
a  local  employeat  sarvioa  olBoa. 
except  whan  desigBatad  aa  noted  below 
to  peiCom  paa-aaparatloa  aanrioas 
(TiansMoa  AaaManca  aarvloaa). 

(c)  Whan  aathofiaad.  an  LVIR  localad 
near  a  milttny  iaataUaUoa  akaB  be 


expectad  t»  partidpale  in  pta  aaparatkm 
briafings.  if  naadad.  ami  ouqr  sarva  at 
that  fadUty  if  Aa  ambar  of  separating 
military  parsaoBal  wattant  that  action 
and  a  Memorandum  of  Understanding 
between  the  State  agency,  arihtaiy 
installatkn  and  DVET  Is  afiactad 
outUning  tha  (fadies  to  ba  peifuunad. 

(d)  The  SBSA  ahall  develop  and  apply 
pafonunca  siamlauls  for  each  LVER 
consistent  witfi  the  daliea  and 
respooaibilitiaa  descxibad  for  die  LVER 
and  the  requirements  of  1 1030.130  of 
this  part 

I1O30L120   Fundus  tar  tha  DVOP/LVER 


(a)  ^undii«  for  tha  DVOP  and  LVER 
Pro-am  is  provided  aaoually  to  the 
States  through  grants  and/or  grant 
modifications  which  are  annoanced  by 
theASVET. 

(b)  Staff  positions  to  ba  funded 
through  the  grant  process  are  as  defined 
by  the  {oimulas  contained  in  36  U3.C 
2003A(a)(l)  and  2001(a)(1). 

(c)  States  «viU  devalc^)  their  funding 
requests  based  upon  the  number  of 
DVOP  spedalisto  and  LVERs  allocated. 
as  required  by  the  formulas  in  38  U.SwC 
2003A  and  2001  respectively,  asing  a 
projectioa  of  cost  per  staff  year  data  and 
the  most  recent  year-to-data  coat 
accounting  data.  Specific  informatiaa  on 
the  form  and  format  for  submission  will 
be  provided  by  Solicitation  for  Grant 
Application  (SGA)  or  VPL  ieaoed  by  the 
ASVET. 

(d)  In  the  event  that  appropriations 
are  inadequate  to  hiUy  bad  either  or 
both  programs.  Agen^  Limttationa  will 
be  developed,  and  State  Agencies  will 
be  provided  with  a  reduced  Notice  of 
Grant  Award  in  aa  amoant  proportional 
to  the  number  of  authorized  positions  in 
the  State.  Tha  ASVET  will  provide 
guidance  for  percentage  redactions 
made  to  funds  prawidod  for 
adaiinlstrative  overhead,  and.  if 
safBdant  fimds  are  still  not  available,  a 
proportional  aomber  of  autiMrixed  staff 
positions  may  ba  redaoed  to  teach  tha 
level  of  fuada  available.  In  ttia  event 
that  additianal  Ands  sabacqaentfy 
become  available,  the  graato  to  the 
States  may  be  modified  to  adfust  tha 
fuadlBg  by  iacteasing  the  CAUgational 
Authority  without  axceedfaig  the  Agency 
LimitatioBa  for  States. 

(e)  LackofNMd  Wainn.  (1)  If  die 
nanbar  of  LVER  staff  auda  available  to 
a  State  in  accordance  arith  te  fomdas 
for  allocating  LVERs  to  38  U.&C  2004 
exceeds  the  nanber  of  locations  to 
whieh  staff  caa  be  reasonably  aasiyied. 
States  may  request  a  tadimf^eed 
waiver  froai  the  DVET. 

(2)  Bach  such  waivar  raqaeat  wfM  ba 
reviewed  by  the  DVET  who  will  consalt 


with  the  State  Agaacy  on  a  final  plan 
before  ferwardiag  the  plan  with 
reooomandations  to  the  RAVET  for 
action. 

(f)  DVOP/LVER  finds  are 
approprtetoid  oaly  to  fund  the  salaries, ' 
beneflta,  expeaaes  and  administrative 
overhead  of  thoaa  diractfy  assigned  to 
fall-time  DVOP  specialists,  half-time 
LVER  and  faD-tiaia  LVER  staff  positions. 
In  no  case  wiH  any  State  agency 
manager  in  a  local  employment  service 
office  even  when  or  where  no  LVER  is 
assigned,  any  area  or  State 
adnrinistrator  or  any  administrative 
support  staff  with  general 
responsibilities  for  the  Employment 
Service  be  permitted  to  diarge  DVOP  or 
LVER  staff  time. 

(a)  GranU  provided  to  dw  States 
under  this  part  to  indude  modificationa, 
are  subject  to  the  administrative 
standards  governing  grants  and 
agreemente  as  set  fbrdi  in  29  CFR  part 
97.  Funds  provided  pursuant  to  this 
section  are  provided  in  accordance  with 
36  U.S.C  chapter  41  and  compliance  will 
be  maintained  with  all  applicable 
provisions  of  this  chapter. 

(b)  Granta  may  be  unilaterally 
modified  in  writing  by  the  Grant  Officer 
whenever  there  has  been  a  change  in 
any  Federal  statate,  api»t>priation, 
regutatioa.  execativa  order,  or  other 
federal  law,  which,  as  determined  by  the 
Department  is  relevant  to  the  financial 
assistance  provided  under  the  grant 

(c)  Budgetaj  odjoMtneatM.  (1)  The 
ASVET.  dwngh  the  RAVET,  will  make 
quarterly  reviews  of  funding  obligations 
and  expeaditures  and  rocaptuie 
uncoamdtted  funds  for  redistribution  to 
other  States  aa  necessary. 

(2)  Ninety-five  percent  (96%)  of  non- 
excepted  uncoanaittBd  funds  may  be    . 
recaptured  for  radistiibutioa  among 
Stataa  as  neoesaary  in  accordance  widi 
instructions  issaed  by  the  ASVET  for 
this  piBpoaa.  Tha  ASVET  may  modify 
this  percentage  as  approprtate  from  year 
to  year. 

(3)  The  State  wiD  sobarit  qaarterfy 
finandal  reports  withtai  thirty  (30)  dsjrs 
of  the  and  of  a  fiscal  quarter  throagh  the 
DVET.  to  dM  RAVET  for  dw  purpoaa  of 
detenafaslng  arhat  funds,  if  any.  caa  ba 
recaptutad.  If  a  State  caa  decumaat  and 
certtfy  to  die  DVET  that  an  aawant  area 
not  obligated  daring  a  quarter  dae  to 
extenuatfaig  drcamstances,  bat  the 
amount  will  ba  utffiaed  later  ta  die  fiscal 
year  for  tha  aaaM  program  activitiea/ 
functions  and  tha  ori;^aal  paipoaea 
intaadad.  the  aaiount  wiB  aot  ba 
bMiaded  bi  «be  aaaUlgatod  balance 
subject  to  recaptara.  The  DVET  wiH 
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recommend  such  redistribution  to  the 
RAVET.  The  RAVET  must  inform  the 
Grant  Officer  in  the  maimer  prescribed 
by  the  ASVET  when  such 
redistributions  are  approved. 

(i)  Fimds  exempted  from  recapture 
may  be  utilized  only  for  the  original 
purpose  as  stated  in  the  grant  if 
exempted  from  recapture. 

(ii)  ff  the  State  certifies  to  the  RAVET 
that  an  amount  was  expended  but  was 
not  reflected  in  the  official  cost 
accounting  reports,  the  amount  will  not 
be  induded  in  the  imobligated  balance 
subject  to  recapture.  An  amended  cost 
accounting  report  must  accompany  the 
request  or  follow  it,  as  arranged  in 
advance. 

(iii)  Expenditures  improperiy  charged 
to  the  DVOP/LVER  grants  will  be 
recaptured  in  the  manner  prescribed  by 
theASVET. 

(iv)  In  cases  of  non-compliance  with 
grant  provisions,  the  RAVET  may  adjust 
funds  for  the  amount  of  the 
disallowance. 

(4)  The  RAVET  will  provide  the 
obligational  authority  for  additional 
funds  based  upon  the  approved  agency 
limitation  and  Grant  OfTicer  approved 
modification  requests.  All  modifications 
which  change  agency  limitations  will  be 
established  through  the  issuance  of 
Notifications  of  Obligational  Authority 
(NOAs). 

(d)  Information  access.  The  State 
Agency  will  provide  the  RAVET.  DVET 
and  ADVETs  with  access  to  regular  and 
special  internal  State  Agency  reports,  to 
include  audits,  personnel  records 
including  grantee  time  distribution, 
travel  vouchers,  individual  performance 
standards,  or  personal  performance 
appraisals,  and  client  records  (including 
applicant  and  employer  records,  and 
coimseling  cases  maintained  at  LESOs] 
which  relate,  in  whole  or  in  part  to  the 
quality,  quantity,  and  character  of 
services  to  veterans  and/or  eligible 
peraons. 

(e)  Annual  Financial  Reconciliation  of 
Multi-Year  Grants.  Each  State  Agency 
shall  annually: 

(1)  Conduct  a  financial  reconciliation 
between  the  Department  and  the 
grantees  records  for  expenditures, 
obligations,  and  Letter  of  Credit  (LOG) 
drawdowns  or  Treasury  check  payments 
based  on  procedures  specified  by  the 
Department 

(2)  Verify  that  property  records  are 
being  maintained  in  accordance  with 
Departmental  and  VETS  policies  and 
regulations. 

(3)  Ensure  that  audits  are  conducted 
according  to  the  requirements  outlined 
in  29  CFR  part  96  and  described  at  29 
CFR  97.26. 


(4)  Audits  will  be  used  to  complete 
initial  closeout  of  the  financial  aspects 
of  grant  operations  for  those  completed 
aimual  plans  covered  by  the  announced 
audit  period.  Upon  resolution  of  all  audit 
issues  for  that  period  of  time,  the  grant 
will  be  considered  "partially  closed" 
which,  for  milti-year  grants,  means  that 
except  when  questions  of  fraud  or 
malfeasance  are  raised,  no  further 
administrative  action  is  required  for  the 
time  period  covered  by  the  audit 

(5)  If  the  State  agency  fails  to 
cooperate  and  provide  the  information 
required  to  complete  the  "partial 
closeout"  of  a  multi-year  grant  the 
Department  has  the  authority  to  suspend 
funding  of  a  grant  or  agreement  until 
compliance  with  the  established 
requirements  is  achieved. 

(6)  The  reconciliation  process,  aside 
from  audit  should  be  completed  no  later 
than  30  days  after  receipt  of  the  final 
expenditure  reporta  for  each  funding 
cycle  and  never  more  than  90  days 
beyond  the  end  of  the  grant 

(f)  Final  closeout  of  a  multi-year 
grant.  Grants  shall  be  closed  out 
according  to  instructions  issued  by  the 
ASVET. 

(g)  Remedial  actions.  When  a  grantee 
has  failed  to  comply  with  the  terms, 
conditions  or  standards  of  the  grant  the 
provisions  of  this  chapter  at  1020.107 
and  29  CFR  part  97  apply. 

(h)  Site  visits.  VETS  Staff  have  the 
right  at  all  reasonable  times,  to  make 
site  visits;  to  review  records;  evaluate 
program  or  project  accomplishments 
and  management  control  systems;  to 
provide  such  technical  assistance  as 
may  be  required;  and  to  include  any 
subcontractors  under  any  grant  awarded 
by  the  ASVET.  Subcontractors  are 
required  to  provide  all  State  agency 
records  and  reasonable  fadUties  and 
assistance  for  the  safety  and 
convenience  of  the  ASVET 
representatives  in  the  performance  of 
their  duties. 

9 1030.125   Reporting  raqdramants. 

(a)  Identification.  Reports  and  related 
correspondence  must  be  identified  by 
the  applicable  federal  grant  number 
appearing  on  the  Notice  of  Grant 
Award.  Docimient  control  numbers  will 
also  be  used  upon  finandal  documents 
and  reports  used  within  the  Region. 

(b)  Performance  and  financial 
report8--{l)  DVOP  and  LVER  Workload 
Activity  Reports  (VETS-200).  State 
agencies  will  submit  a  Workload 
Activity  Report  on  a  Program  year-to- 
date  basis,  statewide  and  by  LESO  and 
SDP. 

(2)  ES  Activity  Report  (ETA-9002). 
Each  grantee  will  provide  a  copy  of  the 
quarterly  report  required  of  the  State 


agency  by  the  Employment  and  Training 
Administration,  regarding  services 
provided  to  applicante  by  the  State 
agency  to  the  DVET  each  quarter.  If 
requested  and  available,  individual 
reports  for  each  LESO  will  be  provided 
to  the  DVET. 

(3)  Local  Office  Reports  on  services  to 
veterans.  The  grantee  will  furnish  the 
DVET  a  copy  of  each  Manager's  Report 
on  Services  to  Veterans,  prepared  at 
least  once  each  quarter  by  the  LVER 
pursuant  to  38  U.S.C.  2004(c).  where 
assigned,  which  will  contain,  at 
minimum,  the  following  information: 

(i)  Compliance  with  the  quantitative 
Veterans'  Standards  of  Performance 
pertinent  to  services  to  veterans  [38 
U.S.C.  2007  (b)  and  (c)(2)]; 

(ii)  The  quantity  and  quality  of 
services  provided  to  verterans  by  the 
LESO  and/ or  other  SDPs  under  the 
supervision  of  the  manager  [38  U.S.C. 
2004(0]). 

(4)  Gmnt  staffing  chart  A  current 
DVOP/LVER  staffing  chart  or  table  will 
be  attached  to  each  grantee's  quarterly 
technical  performance  report  and 
include  all  status  changes  in  DVOP/ 
LVER  personnel,  new  appointments  or 
assignments;  and  identify  the  DVOP 
staff  in  a  State  with  designated 
outotation  responsibilities  and  the 
amount  of  time  by  hours,  spent  each 
week  in  outstationed  activities  that 
quarter. 

(5)  Financial  Activity  Report  (VETS 
300).  A  quarterly  and  annual  (final) 
financial  activity  report.  The  annual 
final  financial  activity  report  will  be 
submitted  within  90  days  after  the  end 
of  the  fiscal  year,  and  will  include  a 
narrative  explanation  of  deviations 
greater  than  five  percent  (5%)  hora  the 
plan. 

(6)  Federal  Cash  Transaction  Reports 
(SF272).  A  Federal  cash  transaction 
report  will  be  submitted  within  30  days 
from  the  end  of  each  quarter.  Regular 
submission  of  this  report  to  the  DVET 
and  Grant  Office  is  necessary  to  ensure 
timely  processing  of  requests  for 
advances  or  reimbursements. 

(7)  Quarterly  Technical  Performance 
Report  The  State  Agency  will  submit  a 
quarterly  technical  performance 
narrative  regarding  achievements  or 
failures  to  adhere  to  plans  relative  to  the 
VETS  200,  VETS  300.  and  Veterans' 
Performance  Standards.  The  narrative  is 
to  contain  the  following  information  on 
performance  of  the  DVOP  and  LVER 
program  resources: 

(i)  A  comparison  of  actual  cumulative 
year-to-date  statewide  accomplishments 
of  program  staff  to  the  overall 
accomplishments,  goals  and  standards 
negotiated  and  established  to  measure 
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State  agmcywid*  fenrioM  to  veteran* 
through  tlw  end  of  the  reporting  period 
(VErS-200i: 

(ii)  An  identificatioa  and  explanation 
whenever  nonveterana  were  served  by 
th«  DVOP  ataff  and/or  full-time  LVERs. 
according  to  the  VErS-200  Reporli: 

(iii)  Reasons  for  failure  to  meet  the 
established  quantitative  Veterans' 
Performance  Standards: 

(iv)  A  report  explaining  any  staff 
vacancies  which  result  in  deviations 
from  the  quarterly  planned  expenditures 
by  either  more,  or  less,  than  fifteen 
percent  (15%); 

(v)  Corrective  actions  taken  in 
response  to  any  monitoring  reports 
submitted  by  the  DVET: 

(vi)  Any  special  activities  that  may 
have  affected  services  to  veterans  and/ 
or  performance  of  the  DVOP  or  LVER 
program  staff. 

(c)  Due  Date  of  reports.  All  reports 
from  the  SESA  on  the  Admininstration 
of  the  grant  are  due  in  the  office  of  the 
DVET  not  later  thM  thirty  (30)  days 
after  the  end  of  the  calendar  qaarter 
covered  by  the  report  This  includes 
submission  of  the  reports  noted  in 

§  1030.12S(b)  (1)  thrnmh  (7).  In  addition, 
final  reports  are  dne  as  follows: 

(1)  A  final  Technical  Perfonnance 
Narrative  Report  ior  the  program  year 
which  ended  on  June  30  aball  be 
submitted  with  the  final  Workload 
Activity  report  (VETS  200)  aot  later  than 
September  30  and  will  simmiarize  the 
DVOP/LVER  program  aoconqtliahments, 
activities,  cottective  actions  and 
conclasiona. 

(2)  A  final  financial  activity  report 
(VETS  300)  will  be  subaitted  within  90 
days  after  the  end  of  the  fiscal  year, 
induding  a  narrative  explanation  for 
deviations  of  more  or  less  than  5%  fnm 
the  plan. 

(d)  Distribution  of  Reports.  (1)  One 
origkial  copy  of  eadi  required  report 
wiU  ba  ooocurrently  submitted  to: 

(i)  Director  for  Veterans'  Eaiployment 
and  Training  for  the  State:  and. 

(ii)  Grant  Officer,  DVOP/LVER  GranU 
Office  of  Procurement  Services  USDOL, 
OASAM.  NCSC  200  ConstituUon 
Avenue  NW..  Room  S-5S2e, 
Washingtoa  DC  202ia 

(2)  The  grantee  shall  provide  the 
DVET  copies  of  the  VETS-200.  VETS- 
30a  and  ErA-9002  reports  on  a  double 
density,  double  sided.  IBM  compatible 
diskette  in  flat  file  ASCII  format  All  of 
the  date  should  be  formatted  on  the  disk 
exactly  as  it  appears  on  reporte 
currently  submitted  in  paper  format 
Stetes  without  the  data-processing 
capability  to  provide  IBM  compatible 
diskettes  may  continue  to  provide 
reports  in  hard  copy  unto  such  time  as 
they  attain  that  capability. 


(3)  Federal  Cash  Transactions  Reports 
(SF  272)  are  due  to  the  DVET  and  Grant 
Officer  within  30  days  following  the  end 
of  the  quarter. 

(Puasraph*  (bXl).  (b)|^  and  MS)  are 
approved  bjr  tlw  Office  of  Manageannt  and 
Budget  under  oontrol  Bomber  1205-0240) 

(1030.130   l*«rf  onnanca  atandarda  for 
DVOP/LVER  Staff. 

(a)  Pursuant  to  38  U.S.C 
2004A(a)(3)(A),  prototype  performance 
standards  provided  by  the  ASVET  are 
used  in  developing  State  Agency 
performance  standards  for  DVOP  and 
LVER  staff. 

(b)  Prototype  performance  standards 
are  developed  in  consultation  with  the 
SESA  administrators. 

(c)  The  SESA  may  request  the 
assistance  of  the  DVET  in  preparation  of 
the  performance  standards  and  to 
assure  that  requirements  as  outlined  in 
38  U.S.C  2004A  have  been  met 

(d)  In  developing  such  performance 
standards,  the  State  agency  shaD  be 
consistent  with  die  requiremente  of  38 
U.S.C.  2003(b)  and  2004(b]  (1)  through 
(12)  and  must  take  into  account 

(1)  The  prototype  performance 
standards  issued  by  the  ASVET: 

(2)  The  requiremente  of  the  Stete  Qvil 
Service /Merit  system  and  local  area 
requirements: 

(3)  Comments  received  from  the  DVET 
in  paragraph  (e)  of  this  section. 

(e)  The  State  Agency  must  submit  a 
copy  of  the  proposed  performance 
standards  to  the  DVET  for  comment 
This  submission  must  include  a 
statement  vrhich  outlines  deviation  from 
the  prototype  standards  provided  by  the 
ASVET  and  the  rationale  thereof.  Ilhe 
DVET  will  review  the  proposed 
performance  standards  and  provide  the 
State  Agency  with  commente  and 
constmctive  suggestions  on 
improvements,  if  appropriate.  Any 
change  in  the  SESA  standards  must  be 
submitted  to  the  DVET  for  comment 
prior  to  implementation. 

PART  104O-JOB  TRAmiNQ 
PARTNERSHIP  ACT  (JTPA),  TITLE  IV. 
PART  C— VETERANS'  EMPLOYMENT 
PROGRAMS 


1040.100    Scope  and  purpoae. 
1040.110    Program  admiaistiation. 
1040.120    Paitidpant  aUgibditjr. 


1040J20    Allowable  activities. 
1040330    Program  Management  and 

performance  standards. 
1040.340    Recordkeeping  and  reporting 

requirements. 
1040.350    Monitoring  and  overai^t 
Autfatnity:  20  U.S.C.  1721. 

Subpart  A— Qanaral  Provlalona 

IVMaiOt   Scop*  and  purpoaak 

This  part  contains  the  regulations 
governing  the  Veterans'  Employment 
Pro^'ams  authorized  under  btle  IV,  part 
C  of  Job  Training  Partnership  Act  (the 
"Act")  (29  U.S.C  1721).  Program 
administration  and  participant  eligibility 
are  included  in  this  subpart  Planning 
and  application  for  funding  are  set  forth 
in  subpart  B  of  this  part  Program  design, 
management  and  reporting  are  covered 
in  subpart  C  of  this  part 

{1040.110    Program  administration. 

These  programs  are  to  be  designed  to 
meet  the  employment  and  training  needs 
of  service-connected  disabled  veterans, 
veterans  of  the  Vietnam  era,  and 
veterans  who  are  recently  separated         | 
from  military  service. 

(a)  Programs  supported  ander  this  part 
shall  be  administered  by  the  Assistant 
Secretery  for  Veterans'  Enq>loyment  and 
Training  (ASVET). 

(b)  All  programs  and  activities 
supported  under  this  part  will  be 
coordinated,  to  the  maximum  extent 
feasible,  with  odier  programs  and 
activities  under  JTPA,  the  Wagnei^ 
Peyser  Act  title  38  the  United  States 
Code,  and  other  emplojrment  and 
training  programs  at  the  Stete  and  local 
leveL 

(c)  The  ASVET  may  establish 
annually  a  program  emphasis  which 
targets  resources  to  specific  subsets  of 
eligible  veterans  or  for  specific 
purposes. 


I  Fonomg 

1040.210  Availability  of  funds. 

1040.220  Eligibility  for  funds. 

1040.230  Application  for  fimding. 

1040.250  Approval  of  fwnftag  requests. 

Subpart  C    Program  Dsslgn  and 
ManaQament 

1040.310    CeneraL 


91040.12t 

Eligibility  for  participation  in 
programs  supported  wider  diis  part  shidl 
be  consistent  with  20U.S.C  1721  and  die 
definition  of  the  veterans  under  this 
part  and  as  prescribed  by  the  ASVET  to 
meet  the  employmmt  and  training  needs 
of  veterans  and  separating  mihtery 
personneL  i 

Subpart  B—ProgrMfi  Fundbig 

11040.210   AvallabiNty  of  funda. 

(a)  Funds  available  under  this  part 
will  be  distributed  based  on  the  program 
emphasis  prescribed  by  the  ASVET 
under  1 104ailO(d)  of  this  part  after 
adequate  public  notice.  The  ASVET  may 
distribute  fiinds  coasisteat  with  fimds 
provided  States  under  the  DVOP/LVER 
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funding  formula,  with  deviations  to 
account  for  better  proposed 
performance  or  special  programs  to 
serve  those  most  in  need:  and  may  set 
aside  funds  for  research  and 
development  activitres,  demonstration 
projects,  providing  technical  assistance 
and  training,  or  to  support  other 
veteran's  and  eligibles'  employment  and 
training  efforts  as  deemed  appropriate. 

(b)  Funds  available  under  this  part 
may  be  distributed  by  the  ASVET 
directly  through  grant  or  contract  to  the 
various  States,  designated  Governor's 
State  administrative  entities.  State 
Employment  Service  Agencies,  service 
delivery  area  administrative  entities,  or 
private  non-profit  entities. 

(c)  The  ASVET  will  publish  annually 
planning  estimates  by  State  for  funds 
expected  to  be  available  under  Ae  Act 
for  States'  distribtition  and  estimates  of 
funds  set  aside  for  research  and 
development  activities,  demonstration 
projects,  technical  assistance  and 
training,  or  to  support  other  veterans' 
and  eligibles'  employment  and  training 
efforts. 

91040.220   EigMRy  for  funda. 

(a)  The  ASVET  may  require 
applicants  to  demonstrate  that  they  will 
either  provide  direct  fimding  in  an 
amount  proportionate  to  the  anunrnt  of 
the  grant  from  funds  other  than  those 
from  this  chapter  (chapter  IX):  or 
provide  in-kind  services  from  other 
sources  in  an  amount  proportionate  to 
the  amounts  requested  in  the  grant 
appUcation.  The  provisions  of  29  CFR 
97.24  regarding  cost  sharing 
requirements  are  not  applicable  to  this 
requirement. 

(b)  Programs  supported  under  this 
part  may  be  conducted  through  public 
agencies  and  private  non-profit 
organizations  as  noted  in  29  U.S.C 
1721(a)(2)  and  for  the  purposes  noted  in 
29  U.S.C.  1721(a)(3). 

91040.230    Application  for  funding. 

(a)  For  funding  under  9  1040.210(b)  of 
this  part  applications  should  be 
submitted  in  response  to  the  Annual 
Solicitation  for  Grant  Applications 
which  will  contain  program  information, 
requiremente  for  applications  for  funds 
and  instruction  for  application 
submittal. 

(b)  Application  for  funding  under  the 
set-aside  provisions  of  9  1040.210(a)(2) 
should  be  submitted  in  response  to 
program  specific  Requests  for  Proposals 
(RFPs)  or  as  indicated  in  the  public 
notice  issued  pursuant  to  9  1040.210(d) 
of  these  regulations.  All  proposals  and 
requests  for  information  under  this 
section  shall  be  submitted  to:  Director, 
Office  of  Procurement  Services,  U.S. 


Department  of  Labor.  200  Constitution 
Avenue,  NW.,  room  2-5521^PB, 
Washington,  DC  20210. 

(c)  UnsoKd ted  proposals  for  funding 
under  1 1040.210(a)(2)  may  be  sabmitted 
at  any  time  and  should  be  directed  to 
the  Office  of  the  Aasistant  Secretary  for 
Veterans'  Employment  and  Training. 
United  States  Department  of  Labor, 
room  S-1313,  200  Constitution  Avenue, 
NW.  Washington  DC  202ia 

(d)  The  ASVET  may  atilize  funds 
through  grant  and/or  contract  for 
activities,  programs  and  studies  that 
further  the  purposes  of  the  Act 

91040.2S0   Approval  Of  funding  requeata. 

(a)  The  ASVET  will  be  responsible  for 
the  approval,  awarding  and  distribution 
of  funds  under  this  part 

(b)  An  applicant  whose  grant 
application  is  not  selected  by  the 
Department  for  funding  under  this  part 
shall  be  notified  in  writing. 

(c)  Any  applicant  whose  grant 
application  is  denied  by  the  Department 
may  request  an  administrative  review 
by  the  ASVET. 

(d)  No  applicant  wiD  begin  program 
operations  mtil  a  Notice  of  Grant 
Award  has  been  signed  by  die  Grant 
Officer, 

Subpart  C— Program  Deaign  and 
Management 

91040.310   GanaraL 

(a)  The  provisions  of  20  CFR  part  626, 
relating  to  oomplaints,  investigations, 
and  hearings  for  programs  under  tide  IV 
of  the  JTPA,  and  the  provisions  of  29 
CFR  part  31  and  32  relating  to 
complainte  of  discrimination  are 
applicable  to  programs  under  this  part 

(b)  The  requiremente  of  29  CFR  parts 
96, 97,  and  98,  implementing  the  Single 
Audit  Act  uniform  administrative 
requirements  for  granU  and  cooperative 
agreemente,  and  govemmentwide 
debarment  and  suspension 
(nonprocurement)  apply  to  grante  and 
agreemente  under  this  part 

(c)  The  provisions  related  to  non- 
compliance set  forth  in  20  CFR  1020.107 
apply  to  recipients  of  grante  under  this 
subpart 

91040420    Allowable  activitiea. 

Programs  supported  under  this  part 
shall  include,  but  not  be  limited  to: 

(a)  Activities  to  enhance  services 
provided  veterans  and  eligibles  by  other 
providers  of  employment  and  training 
services  funded  by  Federal,  Stete,  or 
local  government; 

(b)  Activities  to  provide  employment 
and  training  services  to  such  veterans 
not  adequately  provided  by  other  public 


employment  and  training  service 
providers;  and, 

(c)  Outreach  and  public  information 
activities  to  develop  and  promote 
maximum  Job  and  Job  training 
oportunities  for  such  veterans  and  to 
inform  such  veterans  about  employment. 
Job-training,  on-the-job  training  and 
educational  opportunities  under  titles  29 
or  38  United  States  Code,  or  to  better 
coordinate  provision  of  services  to 
eligibles  under  tide  38,  United  Stetes 
Code. 


9  n>m.tfo 


Each  recipient  of  funds  under  this  part 
shall  be  required  to  adhere  to  grant  or 
contract  provisions  governing 
accountability,  fisccd  control  and 
management  and  specific  program 
performance  standards  as  eatebliahed 
by  the  ASVET. 

91O40lS4O    Of  nirtiaanhin  mmI  rMinriaMi 
requlreniantSi 

(a)  Required  fiscal  and  program 
records  and  reports  will  be  in 
accordance  with  the  provisi<ms 
contained  in  each  grant  document  or 
contract  instrument 

(b)  Grant  and  contract  redpiente  bom 
time  to  time  may  be  required  to  prepare 
and  submit  additional  reporte  which 
may  be  required  by  the  Congress  or  the 
ASVET. 

91040450    liofiftoftng  and  everslglit 

(a)  The  Secretary,  through  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training,  is 
responsible  for  the  monitoring  and 
oversigjit  of  veterans'  employment  and 
training  programs  under  this  Act 
Regional  Administrators  for  Veterans' 
Employment  and  Training  and  Directors 
for  Veterans'  Employment  and  Training 
in  each  State  will  have  access  to  all 
records  necessary  for  program 
monitoring  and  oversight  as  noted  in  20 
CFR  1030.125. 

(b)  The  audit  provisions  contained  in 
20  CFR  629.42  will  apply  to  funds 
granted  to  States  under  this  Part 

(c)  All  recipiente  of  funds  under  this 
part  will  arrange  for  audita  to  be 
conducted  in  accordance  with  the 
provisions  of  2  CFR  629.42. 

(d)  The  provisions  of  20  CFR  629.44 
regarding  sanctions  for  violations  of  the 
Act  apply  for  all  grants  and  agreemente 
under  this  part  llie  Secretary  may  hold 
all  direct  recipients  of  funds  under  this 
program  responsible  for 
misexpenditures  of  grant  funds  to  the 
same  extent  and  in  the  same  manner  as 
the  Governor  is  held  responsible  under 
20  CFR  629.44. 
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PART  1045— TRANSITION 
ASSISTANCE  PROGRAMS 
(RESERVED] 

PART  lOSO-PROQRAMS  FOR 
HOMELESS  VETERANS  [RESERVED] 

PART  1060-NATlONAL  VETERANS' 
TRAINING  INSTITUTE  [RESERVED] 

PART  1070— SECRETARY'S 
COMMITTEE  ON  VETERANS' 
EMPLOYMENT  [RESERVED] 

PART  1080-FEDERAL  CONTRACTOR 
REPORTING  PROGRAM  [RESERVED] 

PART  109O-VETERANS' 
REEMPLOYMENT  RIGHTS  PROGRAM 
[RESERVED] 

CHAPTER  y-EMPLOYMENT  AND 
TRANMNQ  ADMINISTRATION, 
DEPARTMENT  OF  LABOR 

PART  626— INTRODUCTION  TO  THE 
REGULATIONS  UNDER  THE  JOB 
TRAINING  PARTNERSHIP  ACT 

2.  The  authority  citation  for  part  626 
continues  as  follows: 

Authority:  29  U.S.C  1579(ah  Sea  6305(n. 
Pub.  L  100-*ia  102  Stat  1107). 

S  626.1    [AfltMidad] 

3.  Section  626.2  is  amended  by 
removing  from  paragraph  (a)  the  citation 
"Part  1005"  and  by  addiing  in  lieu  thereof 
the  citation  "Part  1040". 

1626.3    [AiMfMtod] 

4.  Section  626.3  is  amended: 


a.  By  removing  from  the  introductory 
text  the  citation  "1005"  and  by  adding  in 
lieu  thereof  the  citation  "1040"; 

b.  By  removing  from  the  consolidated 
table  of  contents  the  entry  part  1005  of 
chapter  DC;  and 

c.  By  adding  to  the  consolidated  table 
of  contents  an  entry  for  part  1040  of 
chapter  DC  to  read  as  follows: 

{  626.3    Tabic  of  contents  tor  ttM 
ftQutotiona  under  llw  Job  Training 
Pwlimstilp  AcL 


PART  1040-VETERANS'  EMPLOYMENT 
PROQRAMS  UNDER  TITLE  IV,  PART  C  OF 
THE  JOB  TRAINING  PARTNERSHIP  ACT 

Subpart  A— Oonoral  Provistons 

8m. 

1040.100.  Scope  and  purpose. 

1040.1ia  Program  administratloa 

1040.12a  Participant  eligibility. 

Subpart  B— Program  Fundng 

1040.21a  Availability  of  funds. 

1040.22a  Eligibility  for  funds. 

1040230.  Application  for  funding. 

1040.24a  Approval  of  funding  requests. 

Subpart  C— Program  Doslgn  and 


1040.310.    General. 

1040.320.    Allowable  activities. 

1040J30.    Program  management  and 

performance  standards. 
1040.34a    Recordkeeping  and  reporting 

requirements. 
1040.35a    Monitoring  and  oversight 


PART  658— ADMINISTRATIVE 
PROVISIONS  GOVERNING  THE  JOB 
SERVICE  SYSTEM 

5.  The  authority  citation  for  part  658  is 
revised  to  read  as  follows: 

Authority:  29  U.S.C  49k:  38  U.S.C.  chapters 
41  and  42. 

6.  Section  658.700  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a)  and  by  adding  a  new 
paragraph  (b),  to  read  as  follows: 

9  658.700    Scop*  and  purpoaa  of  subpart 

(b)  This  subpart  also  sets  forth  the 
procedures  which  the  Office  of  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training  (OASVET) 
shall  follow  upon  either  discovering 
independently  or  receiving  from  other(8) 
information  indicating  that  State 
agencies  may  not  be  adhering  to  "]S 
regulations"  (which,  for  such  purposes, 
shall  mean  the  OASVET  regulations  at 
20  CFR  parts  1020  and  1030).  For  the 
purposes  of  this  paragraph  (b) 
references  to  "ETA"  mean  OASVET. 
references  to  "ETA  Regional 
Administrator"  mean  Regional 
Administrator  for  Veterans' 
Employment  and  Training  (RAVET).  and 
references  to  "JS  regulations"  mean  20 
CFR  parts  1020  and  1030.  See  also  20 
CFR  1020.107. 

Signed  at  Washington.  DC  this  Slst  day  of 
January,  1991. 
Roderick  A.  DeAnnant, 
Acting  Secretary  of  Labor. 
(FR  Doc.  91-2759  Filed  2-6-91;  8:45  am] 

BIUJNO  COOC  4S10-7S-M 


Thursday 
February  7,  1991 


Part  V 

Department  of 
Commerce 

National  Oceanic  and  Atmospheric 
Administration 

Interim  Exemption  for  the  Taking  of 
Marine  Mammals  Incidental  to 
Commercial  Fishing  Operations;  Notice  of 
Final  Ust  for  Fisheries  for  1991 
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DEPAfrmENT  OF  COMMERCE 


[Doc«wiJ«o.  900514-1016] 

TSRBig  Of  MWWM  ■mTNIMM  mCNMfim 

to  CofiMMfvW  FloMnQ  OpwHonSi 
Nitonni  Exwnpvon  for  ComnMrciH 


r.  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

action:  Notice  of  final  List  of  Fisheries 
for  1991. 


r  NMFS  issues  this  final  List  of 
Fisheries  for  1991  associated  with  the 
interim  exemption  for  commercial 
fisheries  under  section  114  of  the  Marine 
Mammal  Protection  Act  of  1972  (MMPA) 
to  become  effective  February  7, 1991. 
Section  114  of  the  MMPA.  added  by 
Public  Law  100-711,  provides  for  a  5- 
year  exemption  for  certain  incidental 
takings  of  marine  mammals  in  the 
course  of  conunerdal  fishing.  The 
original  list  was  published  on  April  20, 
1989  (54  FR 10072). 

■mcnvi  DATtt:  The  List  of  Fisheries 
becomes  effective  February  7, 1991. 
Vessel  owners  who  are  now  in  Category 
I  or  II  for  the  first  time  have  until  March 
11, 1991,  to  register. 

KM  RJRTNSN  MKMMATKM  CONTACT! 

Herbert  W.  Kaufinan.  Office  of 
Protected  Resources,  National  Marine 
Rsheries  Service,  1335  East-West 
Highway.  Silver  Spring,  MD  209ia  301- 
427-2319;  John  Sease.  Alaska  Region, 
National  Marine  Fisheries  Service.  P.O. 
Box  2ieea  luneau.  AK  08602, 907-586- 
7235;  Brent  Norberg.  Northwest  Region, 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  NE.  SeatUe,  WA  98115, 
206-n528-6110;  James  Lecky,  Soutiiwest 
Region,  National  Marine  Fisheries 
Service,  300  S.  Ferry  Street.  Terminal 
bland.  CA  90731-7415.  21»-«14-66e4: 
Douglas  Beach.  Northeast  Region. 
National  Marine  Fisheries  Smrice.  1 
Blackburn  Drive,  Gloucester.  MA  01930, 
506-281-9254:  or  Jeftey  Brown. 
Southeast  Region.  National  Marine 
Fisheries  Service.  9450  Koger  Blvd..  St 
Petersburg.  FL  33702. 813-693-3368. 

■UPMnwtTAiiv  WFONMATION!  Section 
114  of  the  MMPA  establishes  an  interim 
exemption  for  the  taking  of  marine 
mammals  inddental  to  commercial 
fishing  operations  and  requires  NMFS  to 
publish  a  List  of  Fisheries,  along  with 
the  marine  mammals  and  numtwr  of 
vessels  or  persons  involved  in  each  such 
fi^ety,  in  three  categories,  as  follows: 

(I)  A  frequent  incidental  taking  of 
marine  mammals; 


(II)  An  occasional  inddental  taking  of 
marine  mammals;  or 

(in)  A  remote  likelihood,  or  no  known 
incidental  taking,  of  marine  mammals. 

Based  on  Congressional  guidance, 
NMFS  interpretation  of  the  1968 
Amendments,  public  comment  and 
meetings  and  consultations  with  state 
and  Federal  agencies.  Regional  Fishery 
Management  Councils,  and  other 
Interested  parties,  NMFS  published  a 
List  of  Fisheries  on  April  2a  1989  (54  FR 
16072).  NMFS  also  published  an  interim 
rule  governing  the  taking  of  marine 
mammals  incidental  to  commercial 
fishing  operations  on  May  19. 1969  (54 
FR  21910),  and  a  final  rule  governing 
reporting  of  the  take  of  marine  mammals 
incidental  to  commercial  fishing 
operations  on  December  15, 1989  (54  FR 
51718).  All  determinations  concerning 
issuing  and  maintaining  the  List  of 
Fisheries  were  made  in  the  process  of 
promulgating  the  interim  rule. 

The  following  criteria  were  used  in 
classifying  fisheries  in  the  List  of 
Fisheries: 

Category  I.  There  is  documented 
information  indicating  a  "frequent" 
incidental  taking  of  marine  mammals  in 
the  fishery.  "Frequent"  means  that  it  is 
highly  likely  that  more  than  one  marine 
mammal  ivill  be  incidentally  taken  by  a 
randomly  selected  vessel  in  the  fishery 
during  a  20-day  period. 

Category  II.  (1)  There  is  docxunented 
information  indicating  an  "occasional" 
incidental  taking  of  marine  mammals  in 
the  fishery,  or  (2)  in  the  absence  of 
information  indicating  the  frequency  of 
Incidental  taking  of  marine  mammals, 
other  factors  sudi  as  fishing  techniques, 
gear  used,  methods  used  to  deter  marine 
mammals,  target  species,  seasons  and 
areas  fished,  and  species  and 
distribution  of  marine  mammals  in  the 
area  suggest  there  is  a  likelihood  of  at 
least  an  "occasional"  incidental  takin  in 
the  fishery.  "Occasional"  means  that 
there  is  some  likelihood  that  one  marine 
mammal  will  be  Incidentally  taken  by  a 
randomly  selected  vessel  in  the  fishery 
during  a  20-day  period,  but  that  there  is 
little  likelihood  tiiat  more  than  one 
marine  mammal  will  be  incidentally 
taken. 

Category  Ul.  (1)  There  is  information 
indicating  no  more  than  a  "remote 
likelihood"  of  an  incidental  taking  of  a 
marine  mammal  in  the  fishery,  or  (2)  In 
the  absence  of  information  indicating 
the  frequency  of  incidental  taking  of 
marine  mammals,  other  factors  such  as 
fishing  techniques,  gear  used,  methods 
used  to  deter  marine  mammals,  target 
species,  seasons  and  areas  fished,  and 
species  and  distribution  of  marina 
mammals  in  the  area  suggest  there  is  no 
more  than  a  remote  likelihood  of  an 


incidental  take  in  the  fishery.  "Remote 
likelihood"  means  Uiat  it  is  highly 
unlikely  that  any  marine  mammal  will  ■ 
be  incidentally  taken  by  a  randomly 
selected  vessel  in  the  fishery  during  a 
20-day  period. 

Section  114(b)(1)(C)  of  Uie  MMPA  as 
implemented  by  50  CFR  229.3(a)(1) 
requires  the  Assistant  Administrator  for 
Fisheries,  NMFS,  to  publish  a  proposed 
revised  List  of  Fisheries  for  1991  on  or 
about  July  1, 1990.  On  July  17, 1990.  (55 
FR  29078)  NMFS  published  a  notice  of 
proposed  changes  to  the  current  List  of 
Fisheries  and  annual  request  for 
comments  and  information  on  the 
proposed  revised  List  of  Fisheries  for 
1991. 

Twenty-seven  comments  were 
received  in  response  to  the  proposed 
changes  from  state  and  Federal 
agencies,  fishing  associations, 
fishermen,  a  conservation  group,  and 
other  interested  parties.  These 
comments  (along  with  the  proposed 
changes]  are  summarized  below  and 
were  considered  in  developing  the  List 
of  Fisheries  for  1991,  which  will  become 
effective  on  February  7, 1991.  A 
summary  of  the  changes  to  the  List  of 
Fisheries  for  1991  appears  after  the 
comments  sections. 

General  Comments  and  Responses 

One  commenter  claimed  that 
deployment  of  set  or  drift  gillnets  in 
waters  where  marine  mammals  occur 
invariably  results  in  takes  and  that 
adequate  observation  of  these  fisheries 
is  incumbent  on  NMFS. 

NMFS  does  not  agree.  Each  gillnet 
fishery  operates  within  unique 
conditions  of  water  depth,  currents, 
target  species,  season  length,  fishing 
hours,  net  deployment  regulations,  and 
gillnet  length,  height,  and  mesh  size.  The 
species  and  nimiber  of  marine  mammals 
present  and  the  relative  fi^quency  of 
interaction  also  varies  greatly.  The  1988 
Amendments  to  the  MMPA  extend  to 
NMFS  the  authority  for  mandatory 
placement  of  observers  only  in  Category 
I  fisheries.  Not  all  gilhiet  fisheries  have 
frequent  Incidental  takes  that  would 
place  them  in  Category  I. 

One  commenter  noted  that,  for  most 
fisheries,  Uttie  new  information  is 
available  since  the  original  List  of 
Fisheries  was  proposed  in  January  1989. 

Although  new  information  has  been 
obtained  through  observer  programs  and 
research  since  the  original  List  of 
Fisheries,  most  of  these  data  are 
preliminary.  Information  that  supports 
changing  a  fishery's  category  has  been 
utilized  for  the  1991  List  of  Fisheries. 

One  commenter  stated  that  vessels 
placed  in  Category  I  would  be  required 
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to  display  decals  and  carry  certain 
papers  on  board,  while  vessels 
participating  in  a  similar  fishery  in 
Category  II  using  similar  gear  would  not 
be  required  to  display  a  decal  and  carry 
documentation. 

The  conditions  for  displaying  a  decal, 
carrying  a  valid  exemption  certificate  on 
board,  and  maintainii^  a  daily  log  are 
required  of  both  Category  I  &  II  vessel 
owners.  While  Category  I  vessel  owners 
are  required  to  carry  an  observer  if 
requested  by  NMFS,  there  is  no  observer 
requirement  for  Category  II  vessel 
owners. 

Comments  and  Response  on  the 
Proposed  Changes 

The  following  discussion  parallels, 
and  uses  the  numbering  of  items 
appearing  in,  the  proposed  changes 
pubUshed  July  17, 1990  (55  FR  29078). 

(1)  Add  to  Category  I— GiUnet 
fisheries  in  the  AtianHc  Ocean  for 
swordfish,  txina,  and  shark. 

All  commenters  on  this  proposed 
change  favored  the  addition  of  this 
fishery  to  Category  I.  A  definition  of 
gillnet  for  this  fishery  was  also 
requested. 

The  fishery  has  been  added  to 
Category  I  (see  response  for  proposed 
change  #2  below).  NMFS  has  not 
defined  gear  used  in  a  particular  fishery 
for  categorization  purposes.  We  defer  to 
the  regulatory  action  that  governs  a 
fishery  for  the  specifications  of  a  gear 
type. 

(2)  Add  to  Category  II— Gillnet. 
fisheries  in  the  Caribbean  and  Gulf  of 
Mexico  for  swordfish,  tuna,  and  shark. 

All  commenters  on  this  proposed 
change  stated  that  this  fishery  should  be 
included  in  Category  I  along  with  the 
Atiantic  Ocean  fishery. 

Upon  further  investigation  it  has 
become  evident  that  the  swordfish,  tuna, 
shark  gillnet  fishery  that  takes  place  in 
the  Atlantic  Ocean,  Caribbean,  and  Gulf 
of  Mexico  is  a  single  fishery.  Most 
vessels  registered  to  fish  for  swordfish, 
tuna  and  shark  carry  both  longline  and 
gillnet  gear,  are  highly  mobile  and 
conduct  fishing  operations  on  a  seasonal 
schedule  throughout  the  ranges  of  the 
target  species  (landings  have  been 
reported  in  all  three  areas).  It  is  also 
recognized  that  it  is  the  same  stocks,  of 
the  three  target  species,  that  occur  in  the 
Atiantic,  Caribbean,  and  Gulf  of  Mexico. 
Therefore,  based  on  the  information 
gathered  during  the  voluntary  observer 
program,  the  Caribbean  and  Gulf  of 
Mexico  swordfish,  tuna,  sharic  gilbiet 
fishery  and  the  Atiantic  Ocean 
swordfish,  tima,  shark  gillnet  fishery  are 
combined  to  form  the  Category  I 
Atiantic  Ocean,  Caribbean,  Gulf  of 
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Mexico  swordfish,  tuna,  shark  gillnet 
fishery. 

(3)  Recategorize  the  Florida  East 
Coast  shark  gillnet  fishery  (Category  US) 
to  Category  0. 

Several  commenters  stated  that  this 
fishery  should  be  placed  in  Category  I 
along  with  the  other  East  Coast  gillnet 
fishery. 

NVffS  does  not  have  doctmiented 
information  to  indicate  that  takes  in  this 
fishery  occur  at  a  frequent  level. 
Therefore,  this  fishery  is  placed  in 
Category  II  so  information  can  be 
obtained  from  vessel  owner  logs  and 
alternative  observer  programs. 

One  commenter  stated  that  this 
categorization  raises  the  potential  for 
conflict  with  the  regulations  prohibiting 
the  use  of  gillnets  in  the  king  mackerel 
fishery. 

The  categorization  (or 
recategorization)  of  a  fishery  does  not 
regulate  or  supersede  regulations 
governing  a  fishery.  The  exemption 
program  allows  fishermen  who 
participate  in  Category  I  or  II  fisheries  to 
legally  fish  by  registering  and  receiving 
an  exemption  (50  CFR  229.5(a)). 

(4)  Recategorize  Trawl  Fisheries, 
Soutiiem  New  England  (SNE),  Mid- 
Atiantic  (MDA)  Inshore  Squid  (Category 
lU),  by  combining  it  with  the  Category  U, 
Trawl  Fisheries.  SNE,  MDA  Offshore 
Squid  to  form  the  Category  II,  Trawl 
Fisheries,  SNE.  MDA  Squid. 

Most  commenters  agreed  with  this 
proposed  change.  One  commenter 
suggested  that  the  incidental  take  of 
marine  mammals  is  fi^quent  rather  than 
occasional  because  of  the  information 
provided  with  the  proposed  change.  This 
commenter  also  states  that  the  SNE, 
MDA  squid  trawl  fishery  is  similar  to 
the  offshore  squid  and  mackerel 
fisheries  conducted  by  foreign  trawlers 
which  have  a  documented  frequent 
incidental  take  of  marine  mammals. 

NMFS  provided  information  on  the 
categorizati(Hi  of  the  foreign  mackerel 
trawl  fishery  in  SNE  and  MDA  in  tiie 
January  27, 1989,  proposed  List  of 
Fisheries  and  the  April  20, 1989,  List  of 
Fisheries.  (The  foreign  mackerel  trawl 
fishery  had  100  percent  observer 
coverage  from  1984-1988  with  a 
documented  take  of  one  marine  mammal 
every  10  days.)  The  SNE.  MDA  offshore 
squid  fishery  was  originally  placed  in 
Category  II  because  observer  reports 
bora  joint  venture  operations  indicated 
33  marine  mammals  were  taken  from 
1985-1988.  Therefore.  NMFS  will 
combine  the  fisheries  as  proposed. 

(5)  Add  to  Category  m  the  squid  trawl 
fishery  for  the  Gulf  of  Maine  to  cover 
vessels  landing  squid  in  that  area. 


Commenters  stated  that  this  fishery 
should  be  included  with  the  Category  D 
squid  fishery. 

After  further  investigation  it  became 
evident  that  squid  are  rarely  landed  in 
the  Gulf  of  Maine  (GME)  witii  ti^wl 
gear.  Squid  are  usually  only  landed  as  a 
by-catch  in  the  groundfish  or  shrimp 
botiom  trawl  fisheries  (both  of  which 
are  in  Category  III)-  Marine  mammal 
distribution  in  the  GME  is  very  different 
from  the  Mid-Atiantic  area,  where 
mammal  and  squid  populations  are 
closely  related  both  temporally  and 
spatially.  The  likelihood  of  mammals 
bieing  taken  in  trawl  gear  operating  in 
the  GME  is  remote.  When  fishermen  are 
participating  in  a  particular  fishery,  the 
by-catch  is  handled  according  to  the 
procedures  set  for  the  fishery. 
Accordingly,  this  fishery  is  not  added  to 
the  List  of  Fisheries. 

(6)  Recategorize  the  longline/set  line 
sablefish  fisheries.  Western  Gulf  of 
Alaska  and  the  Bering  Sea  along  the 
western  tip  of  the  Alaska  Peninsula  and 
the  Aleutian  Islands  (which  is  currentiy 
included  in  the  longline/set  line  Alaska 
groundfish  fishery,  Category  III),  to 
Category  II,  by  combining  it  with  the 
Category  II  Alaska  Southern  Bering  Sea 
longline/set  line  sablefish  fishery  to 
form  the  Alaska  Soutiiem  Bering  Sea, 
Aleutian  Islands,  and  Gulf  of  Alaska 
(Unimak  Pass  and  westward)  longline/ 
set  line  sablefish  fishery  (NMFS 
Statistical  areas  515,  517,  540,  and  61). 

One  commenter  agreed  with  the 
recategorization  of  sablefish  longline 
fisheries  in  the  Western  Gulf  of  Alaska 
(GOA)  and  Bering  Sea  and  Aleutian 
Islands  (BSAI)  and  their  inclusion  in 
Category  II.  Another  commenter  agreed 
that  these  fisheries  should  be  in  the 
same  category,  but  questioned  whether 
or  not  Category  in  would  be  more 
appropriate. 

Data  are  not  ciurentiy  available  to 
determine  accurately  tiie  rate  of  take  in 
the  GOA/BSAI  sablefish  longline 
fishery,  although  NMFS  is  aware  tiiat 
takes  continue  to  occur.  Because  historic 
information  and  observer  data  indicate 
that  interactions  have  occurred  in  Prince 
William  Sound,  in  the  southern  Bering 
Sea.  and  along  the  Aleutian  Islands, 
even  though  not  in  other  areas  of 
Alaska,  placement  in  Category  III  would 
be  inappropriate  at  this  time. 

(7)  Redefine  the  Alaska  Peninsula 
drift  gilhiet  fishery  (Category  I)  as  tiie 
South  Unimak  (False  Pass  and  Unimak 
Pass)  drift  gillnet  fishery;  and 

(8)  Add  the  Alaska  Peninsula  (other 
than  South  Unimak)  drift  giUnet  to 
Category  VL 

Some  commenters  supported  the 
proposed  redefinition  of  the  Alaska 
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Peninwila  (odMr  than  South  Unimak) 
driA  gillaat  fiahaiy  aad  its  diattnctioii 
ftxim  the  Unimak  and  False  Paaa  (South 
Uniaaak)  fiihaiy.  Othar  coauaenter* 
stated  that  it  la  ioappraiiriate  to  move 
the  Alaaka  Fsnlmak  drift  gillnet  fishery 
from  Category  I  to  Category  II  without 
supporting  evidenca  from  observer 
proyaau. 

Congress  intended  that  the  Unimak 
Pass  aad  Falsa  Paaa  salmon  drift  gillnet 
fisheries  should  be  in  Category  I  for  the 
first  year  that  section  114  of  the  MMPA 
and  the  Marina  Mammal  Exemptioa 
Program  are  in  effect  As  described  in 
the  Notice  of  Proposed  Changes  to  the 
current  List  of  Fisheries,  NMFS  believes 
that  it  incorrectly  included  all  salmon 
gillnet  fisheries  along  the  Alaska 
Peninsula  in  Category  I  rather  than 
including  only  those  fisheries  in  Unimak 
and  False  passes,  as  identified  by 
Congress. 

Some  commenters  pointed  out  that,  in 
the  opinions  of  state  resource  managers 
who  are  most  familiar  with  the  area,  the 
Sooth  Unimak  drift  gillnet  fishery  does 
not  belong  in  Category  L  One 
commenter  noted  mat  the  Alaska 
Department  of  Fish  and  Game  research 
vessel  Resolution  wotk^d  in  the  fishery 
during  )une  1968  and  did  not  t)bserve  or 
hear  of  any  marine  mammal  interactions 
and  the  alternative  observer  program, 
mandated  nnder  the  1966  Amendments 
to  die  MMPA,  recorded  only  one  lethal 
taka  of  a  marine  mammal  hi  91  observer 
dajrs  in  tfie  South  Unimak  fishery  in 
1990.  Commenters  aJao  noted  the  fishing 
season  in  South  Unimak  has  been  much 
shorter  in  recent  yean  than  it  was 
historically. 

NMFS  agrees  that  this  low  observed 
rata  of  intaraction  corroborates  the 
opinions  of  parsons  knowledgeable 
about  the  fiahery  and  is  moving  the 
fishery  to  Category  IL 

For  the  purposes  of  gathering 
infoiraatioa  from  vnaal  owner  logbooks, 
NMFS  is  keeping  Sooth  Unimak 
separate  from  the  other  Alaska 
Peninsula  gillnat  fisheries. 

A  oonmanlar  claimed  that 
unpebhahed  infonaation  from  the  State 
of  Alaaka  indicataa  that  "frequent 
intsractiona''  occur  between  marine 
mammala  and  giUnet  fialMries  north  of 
the  Alaska  Psainaula. 

NMFS  is  not  aware  of  any  such 
unpublished  reports  and  cannot 
comment  further  widiout  the  sources  of 
inforsMtioB  ideodfied. 

(9)  RecatagBrisa  the  Oregon  sea 
urchin  fishery  (Category  IQ)  to  Category 
n  Dive.  Hand/Marhsnical  Collection 
nsheriaa. 

A  number  of  commenters  expressed 
their  behef  that  the  Oregon  aaa  urchin 
dive  fishery  should  not  be  moved  from 


Category  III  to  Category  IL  One 
commenter  reported  having  never  beard 
of  an  incidental  take  of  marina 
mammals  in  the  dive  fishaiy.  Another 
felt  that  divers  working  in  the  water 
would  be  vulnerable  to  angiy  Steller  sea 
lions  and.  therefore,  would  not  be 
inclined  to  taka  them.  It  was  also 
reported  that  fewer  than  20  boats  were 
actively  operating  in  the  sea  urchin 
fishery  from  the  principal  ports  near  the 
reef  complexes  where  Steller  sea  lion 
rookeries  are  located.  Another 
commenter  pointed  out  that  the  State  of 
Oregon  has  instituted  an  administrative 
rule  limiting  sea  urchin  harvest  in  the 
vicinity  of  Steller  sea  Hon  rookery  rocks 
during  the  breeding  season.  Several 
commenters  focused  dieir  comments  on 
data  presented  by  the  State  of  Oregon 
regarding  die  status  of  Steller  sea  lions 
in  Oregon. 

NMFS  proposed  the  recategorization 
of  the  Oregon  sea  urchin  fishery  based 
on  data  received  from  the  State  of 
Oregon  indicating  that  Steller  see  lion 
behavior  on  the  major  rookery  rodcs  in 
Oregon,  characterized  by  non- 
attendance  of  adult  animals  during  the 
daylight  hoors,  may  be  linked  to 
increased  activity  on  the  reef  coacunent 
with  the  growth  of  the  sea  urchin  fishery 
there.  In  addition,  information  frt»  the 
U.S.  Fish  and  WUdhfe  Service  (USFWS) 
indicates  that  SteUer  sea  lions  are 
driven  from  the  rocks  by  the  dose 
approach  of  vessels  involved  in  the  sea 
urchin  fishery.  The  extent  and/or 
frequency  of  these  incidental  takings 
have  not  been  documented.  However. 
the  growth  of  the  sea  urchin  fishery 
appears  to  be  the  single  moat  significant 
change  in  the  use  of  ^  reef  complex 

Since  the  proposed  changes  to  the  List 
of  Fisheries  were  compiled,  the  State  of 
Oregon  has  instituted  1000  foot  (3M.8m) 
buffisr  tones  around  major  rookery  rocks 
in  southern  Oregon  baaed  on  data 
collected  by  its  Department  of  Fish  and 
Wildlife.  In  addition,  there  have  been  a 
series  of  public  educatkm  meetings,  held 
by  the  state,  to  increaae  the  awareneas 
of  reef  users,  including  sea  urchin 
divers,  of  the  potential  for  disturbanoe 
of  SteUer  sea  lions  and  other  spades  t^ 
approaching  vessela.  NMFS  has  not 
received  infonnatioa  that  indicatea 
incidental  taking  of  other  nurine 
manunal  spades  by  the  see  urchhi 
fishery  baa  a  greater  than  reasoto 
likelihood  NMFS  further  antidpataa  the 
new  restrictive  regulations  and  pablic 
education  prograasa  will  subatantially 
reduce  or  alimiaate  the  potential  for 
incidental  taking  of  marine  mammals  by 
the  sea  urchin  fishery.  For  these 
reasons,  NMFS  will  not  recalegorize  the 
Oregon  sea  urchin  fiahery  at  tUs  time. 


NMFS  will  cooperate  with  the  Oregon 
Department  of  Fish  and  Wildlife  and 
USFWS  in  obtaining  data  concerning 
distribution  on  the  nujor  rookeries.  If  ; 
these  data  indicate  that  diatarbanca  of 
Steller  sea  lion  rookeries  in  Oregon  is 
tiiking  place  or  that  aberrant  rookery 
behavior  is  continuing.  NMFS  will 
consider  protective  regulations  under 
the  Endangered  Spades  Act 

One  commenter  believes  that  the 
listing  of  the  Steller  sea  lion  as 
threatened  under  the  Endangered 
Species  Act  is  pounds  for 
recategorization  of  the  Oregon  sea 
urchin  fishery  to  Categoty  I  or  II. 

As  explaimd  above,  NMFS  proposed 
the  category  change  based  on  data 
indicating  abnormal  rookery  behavior  in 
Oregon  concurrent  with  the  powth  of 
the  sea  urchin  fishery.  The  potential  for 
disturbance  of  these  animals  by  sea 
urchin  fishermen  has  now  been  reduced 
or  eliminated  by  state  regulations  and 
public  education  programs.  NMFS  was 
not  given  authority  in  the  1988 
Amendments  to  categorize  fisheries  by 
the  t3rpe  of  animala  interacted  with,  but 
rather  by  the  frequency  of  interadions. 
No  other  data  have  been  received 
indicating  inddental  take  of  any  other 
marine  mammal  spedes  by  the  sea 
urchin  fishery. 

One  commenter  questioned  why  the 
Oregon  sea  urchin  fishery  is  being 
considered  for  recategorization  while 
the  comparable  fishery  in  Washington  is 
not 

There  are  no  Steller  sea  lion  rookeries 
in  Washington  State  waters  and  no  data 
have  been  received  that  would  indicate 
the  level  of  inddental  taking  in 
Washington  is  greater  than  a  remote 
likelihood,  therefore,  no  change  for  the 
Washington  sea  urchin  fishery  was 
proposed. 

Imposed  changes  10  A 11  have  not 
been  made;  they  would  have  been 
neceasary  only  if  the  Oregon  sea  urchin 
fishery  had  been  reclassified. 

(12)  Add  to  Category  m  Trawl 
Fisheries.  Groundfiah.  Alaska  State- 
managed  waters  of  Kachemak  Bay. 
Prince  William  Sound,  and  Southeast 
Alaska. 

One  commenter  stated  that  the 
Category  m  listing  is  appropriate  for 
these  groundfiah  trawl  fisheries.  Other 
commenters  questiooed  the  placement 
of  a  groundfish  trawl  fishery  in  Category 
in  without  more  substantial  supporting 
information. 

In  support  of  the  dedsion  to  place 
these  fisheries  in  Categoiy  UI  NMFS 
provides  the  foUowing  additiooal 
infoimatioo. 

Kachemak  &i/— Traditknafly  this 
has  been  a  very  small  fishery  with  few 
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vessels  participating.  Because  of  by- 
catch  problems,  primarily  of  crabs,  the 
fishery  will  not  open  in  1991  and 
probably  will  not  open  in  the 
foreseeable  future.  NMFS  has  become 
aware  of  an  additional,  small-scale  (one 
or  two  boats)  groundfish  trawl  fishery 
that  infrequently  operates  in  a  small 
area  of  adjacent  Cook  Inlet.  This  fishery 
also  should  be  induded  with  these 
State-managed  trawl  fisheries. 

Prince  William  Sound— Only  a  small 
area  in  the  northwestern  part  of  the 
Sound  is  open  to  groundfish  trawling.  A 
maximum  of  two  small  vessels  have 
participated  during  recent  yeras. 

Southeastern  Alaska — Only  four 
areas  have  been  open  to  groundfish 
trawling  during  recent  years:  Seymour 
Canal,  Stikine  River  flats,  Level  Island, 
and  Upper  Rocky  Pass.  Although 
observer  coverage  has  been  variable 
from  the  early  1970s  to  1989,  only  one 
marine  mammal  (a  Dall's  porpoise)  was 
recorded  in  a  net  in  these  fisheries  in 
almost  20  years.  That  porpoise  had  been 
"dead  for  quite  some  time,"  suggesting 
that  it  may  have  been  a  carcass  picked 
up  in  the  net  rather  than  an  incidental 
mortality.  The  state  has  no  plans  to 
reopen  the  fisheries  in  Seymour  Canal 
and  the  Stikine  River  flats. 

State  fisheries  managers  have  no 
other  records  of  entanglements,  serious 
injuries,  or  deaths  of  marine  mammals 
caused  by  these  fisheries. 

(13)  Clarification  of  the  Category  0 
Atlantic  Ocean  and  Gulf  of  Mexico 
Longline  fishery  for  tuna,  shark  and 
swordfish  to  include  the  Caribbean  as 
an  area  fished. 

One  commenter  stated  that  this 
fishery  should  be  placed  in  Category  I 
because  the  interactions  are  sufficient  to 
warrant  two  years  of  data  collection  in 
order  for  informed  decision  making  in 
1993. 

NMFS  does  not  have  nor  is  it  aware  of 
sufficient  data  to  indicate  that  there  are 
frequent  interactions  with  marine 
mammals.  Therefore,  this  fishery  will  be 
clarified  as  proposed. 

(14)  Clarification  of  the  Category  II 
Washington,  Puget  Sound  Gillnet 
Salmonid  Fishery. 

One  commenter  stated  that  the 
proposed  language  intended  to  clarify 
ttie  definition  of  the  "Washington  Puget 
Sound  Region,  including  Hood  Canal, 
Strait  of  Juan  de  Fuca  and  river 
estuaries — set  and  drift  gillnet"  fishery, 
was  duplicative  and  therefore  confusing. 
They  proposed  instead  to  use  "river 
mouths  in  the  areas  of  tidal  action"  as  a 
more  descriptive  term. 

NMFS  agrees  that  the  fishery 
description  should  be  clarified  to  define 
areas  of  marine  mammal  habitat  where 
commercial  fisheries  occur  and 


occasional  interactions  between  the 
fisheries  and  marine  mammals  are 
likely.  To  provide  this  additional 
information,  NMFS  will  change  the 
fishery  definition  to: 

Washington  Puget  Sound  Region,  including 
Hood  Canal,  Strait  of  Juan  de  Fuca  (estuaries 
and  lower  river  areas  subject  to  tidal 
action)— Set  and  Drift  Gillnet 

Comments  Received  on  the  List  of 
Fisheries 

General 

Several  commenters  suggested  that 
NMFS  should  change  the  category  of 
most  Category  in  fisheries. 

The  commenters  did  not  provide  any 
new  substantial  information  on  why 
these  fisheries  should  be  recategorized 
and  NMFS  has  no  new  information 
relevant  to  these  fisheries  since  they 
were  placed  in  Category  m.  Therefore, 
without  supporting  evidence  they  will 
not  be  recategorized. 

Bering  Sea  and  Aleutian  Islands  and  the 
Gulf  of  Alaska  Groundfish  Trawl 
Fisheries 

One  commenter  noted  Congressional 
intent  that  the  BSAI  and  GOA 
groundfish  trawl  fisheries  should  be  in 
Category  I  for  the  first  year  that  section 
114  of  the  MMPA  and  the  Marine 
Mammal  Exemption  Program  are  in 
efifect  but  observer  programs  mandated 
by  the  MMPA  and  the  North  Pacific 
Fisheries  Management  Council  recorded 
very  few  marine  mammals  killed  in  the 
domestic  groundfish  trawl  fisheries 
during  1989  and  1990.  This  low 
frequency  of  marine  mammal  takes 
suggests  that  these  fisheries  should  be 
moved  to  Category  in. 

Observers  recorded  very  few 
incidental  takes  in  the  BSAI  and  GOA 
groundfish  trawl  fisheries  in  1989  and 
1990,  indicating  that  the  overall  rate  of 
interaction  in  diese  fisheries  is  low. 
However,  few  data  have  been  received 
from  the  Aleutian  Islands  area,  most 
logbooks  have  not  yet  been  received, 
and  analyses  of  existing  information  are 
not  completed.  Therefore,  NMFS  does 
not  presently  have  sufficient  information 
to  determine  if  certain  areas  and/or 
times  within  the  BSAI  and  GOA 
groundfish  trawl  fisheries  qualify  for 
recategorization.  Lacking  this 
information,  and  a  determination  of 
whether  fisheries  should  be  partitioned 
geographically,  seasonally,  or  by  other 
criteria,  NMFS  believes  these  fisheries 
should  remain  in  Category  I.  When  the 
level  of  interaction  between  marine 
mammals  and  the  BSAI  and  GOA 
groundfish  trawl  fisheries  is  more 
clearly  defined,  NMFS  will  propose 
changes  as  appropriate. 


Commenters  stated  that  the  BSAI  and 
GOA  groundfish  trawl  fisheries  are 
sufficiently  different  that  they  should  be 
separate  in  the  List  of  Fisheries. 

Because  the  BSAI  and  GOA 
groundfish  trawl  fisheries  are  managed 
under  separate  Fishery  Management 
Plans,  NMFS  agrees  that  it  is 
appropriate  to  separate  these  fisheries 
for  the  Ust 

Alaska  Troll  Fisheries  for  Salmon 

Several  commenters  stated  that 
inddental  take  of  marine  mammals  is  a 
very  rare  event  in  the  Alaska  salmon 
troU  fishery  and  the  fishery  should  be 
moved  to  Category  m. 

NMFS  agrees  that  inddental  take  of 
marine  mammals  by  entanglement  in 
troll  gear  is  not  a  significant  problem  for 
the  ^aska  salmon  troll  fishery.  This 
fishery  was  placed  in  Category  n 
because  of  the  likelihood  of  at  least  an 
occasional  intentional  take  to  protect 
catch  or  gear,  as  described  in  the 
Proposed  List  of  Fisheries  and  the  1989 
final  List  of  Fisheries. 

Commenters  stated  that  placement  of 
the  Alaska  salmon  troll  fishery  in 
Category  U  in  response  to  an  observed 
decline  in  Steller  sea  lions  is 
inappropriate,  espedally  because  that 
decline  occurs  far  to  the  west  of  the  troll 
fishery. 

NMFS  pubUshed  a  final  nde  on 
November  26. 1990  (55  FR  49205),  listing 
the  SteUer  sea  Uon  as  threatened  under 
the  Endangered  Species  Ad  (ESA).  This 
action  was  in  response  to  observed 
declines  of  as  much  as  63  percent  since 
1985  and  82  percent  since  1960  in  the 
numbers  of  Steller  sea  lions  counted  at 
selected  rookeries  in  central  and 
western  Alaska.  The  listing  of  the  Steller 
sea  Uon  under  the  ESA  is  unrelated  to 
the  classification  of  fisheries  under  the 
1988  AmendmenU  to  the  MMPA. 

One  commenter  stated  that  NMFS' 
placement  of  the  Alaska  saUnon  troU 
fishery  in  Category  n  based  on  out- 
dated and  anecdotal  information  from 
CaUfomia  was  erroneous,  unreasonable, 
arbitrary,  and  capridous.  The 
commenter  also  believes  that  the  use  of 
log  reports  from  California,  Oregon, 
Washington,  and  Alaska  trollers 
coUected  through  the  discontinued 
Certificate  of  Inclusion  (Q)  program 
also  erroneously  misrepresents  the 
Alaska  fishery.  The  commenter  further 
claimed  that  CI  logs  were  submitted 
only  when  they  included  marine 
mammal  interactions,  inflating  the 
reported  rate  of  interactions. 

NMFS  did  not  apply  the  information 
concerning  troll  fisheries  in  California, 
Oregon,  and  Washington  directly  to  the 
salmon  troU  fishery  in  Alaska.  Rather. 
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that  information  led  to  the  reasonable 
suggestion  that  the  same  or  similar 
fishing  gear  and  target  fish  species, 
when  used  in  Alaskan  waters  near  the 
same  or  similar  marine  mammal  species, 
could  potentially  result  in  similar 
conflicts.  NMFS  requested  annual 
reports  from  all  fishermen  who  obtained 
a  CI,  not  just  those  with  interactions 
with  marine  mammals  to  report.  CI  log 
reports  from  trollcrs  who  fished  in 
Alaska,  albeit  a  small  and  non-random 
sample  of  all  Alaska  troHers,  confirmed 
that  interactions  between  marine 
mammals  and  trollers  occ\irred  in 
Alaska,  and  some  of  those  interactions 
resulted  in  mortalities  of  marine 
mammals.  NMFS  did  not  use  CI  log 
reports  to  estimate  rates  of  take. 

A  coflunenter  stated  that  data  do  not 
exist  to  prove  that  the  Alaska  salmon 
troll  fishery  belongs  in  Categoiy  U,  and 
lacking  such  evidence,  NMFS  should 
have  placed  the  fishery  in  Category  III. 
In  effect,  the  burden  rests  with  NMFS  to 
prove  that  die  Alaska  sahnon  troll 
fishery  belongs  in  Category  n. 

As  described  above  NMFS 
determined  that  there  was  reasonable 
informatioo  to  suggest  that  interactions 
occurred,  but  insufficient  information  to 
place  the  fiabery  in  Category  I  or 
Category  DL  NMFS  does  not  agree  that 
all  fisheries  should  be  placed  in 
Category  III  ontil  proven  otherwise. 

A  commenter  stated  that  the 
increasing  number  of  SteUer  sea  lions  in 
southeast  Alaska  demoostratea  that 
Alaska  salmoo  troUars  are  not  having  an 
adverse  impact  on  the  species. 

The  fact  that  SteUer  sea  lions  in 
southeast  Alaska  are  not  decreasing  at 
rates  occurring  elsewhere  in  Alaska 
does  not  necessarily  mean  that  troUers 
are  not  having  an  advtrsa  impact  on  the 
spedes.  Other  factors,  such  as  an 
incidental  take  rate  below  the 
recruitment  rate,  may  give  the 
appearance  of  a  stable  population.  Also, 
the  1986  Amendments  to  the  MMPA 
instructed  NMFS  to  place  fisheries  into 
one  of  three  categories  depending  on 
whether  they  have  frequent  occasional 
or  a  remote  likelihood  or  no  known 
taking  of  marina  mammals.  NMFS  was 
not  granted  the  authority  to  categorize 
fisheries  based  on  the  relative  status  of 
local  marina  mammal  populations. 

Commenters  pointed  out  that  NMFS 
placed  the  Alaska  salmon  troll  fishery  in 
Category  II  because  of  the  occasional 
use  of  firearms  to  deter  marine 
mammals,  primarily  SteUer  sea  lions, 
from  catch  and  gear.  The  emergency  rule 
listing  the  SteUer  sea  Uon  as  threatened. 
contains  several  protective  regulations 
(50  CFR  227.12(a]].  including  a  ban  on 
shooting  at  or  near  SteUer  sea  lions.  In 
view  of  this  ban.  it  is  unreasonable  to 


assume  that  there  is  more  than  a  remote 
likelihood  of  entanglement  serious 
injury,  or  death  of  marine  mammals 
from  incidental  or  directed  takes  by  the 
Alaska  salmon  troU  fishery.  (The  final 
rule  is  now  in  effect  and  it  also  contains 
the  prohibition  of  shooting  at  or  near 
Steller  sea  lions.) 

NMFS  agrees  Uiat  the  prohibition  of 
shooting  at  or  near  Steller  sea  lions  wiU 
greatly  reduce  the  likelihood  of  directed 
takes  of  marine  mammals  in  this  fishery. 
As  described  above,  the  rate  of 
incidental  take  by  entanglement  in  troU 
gear  never  has  been  a  matter  of  concern. 
Accordingly,  NMFS  moves  the  Alaska 
salmon  troU  fishery  to  Category  III. 

Prince  William  Sound  Set  Citlnet 
Fishery  for  Sainton 

Commenters  stated  that  interactions 
between  the  Prince  WUliam  Sound  set 
gillnet  fishery  and  marine  mammals  are 
infrequent  and  rarely  result  in  injury  or 
death  of  marine  mammals.  This  fishery 
would  be  more  appropriately  placed  in 
Category  II. 

NMFS  is  aware  that  the  Prince 
WUliam  Sound  set  gillnet  fishery 
includes  very  few  permit  holders, 
operates  within  a  very  restricted 
geographical  region,  and  has  no  history 
of  marine  mammal  interaction  problems. 
Knowledgeable  individuals,  including 
state  resource  managers  who  are  most 
familiar  with  the  area,  agree  that  marine 
mammal  interactions  with  this  set  gillnet 
fishery  are  unlikely.  The  alternative 
observer  program,  mandated  under  the 
1988  Amendments  to  the  MMPA. 
recorded  no  takes  in  68  observer  days  in 
the  Prince  WilUam  Sound  set  giUnet 
fishery  in  1990.  Preliminary  assessment 
by  observers  suggests  that  the  overaU 
incidence  of  marine  mammal 
interactions  of  any  sort  is  very  low. 
Combined,  these  factors  corroborate 
previous  information  supporting 
recategorization  of  the  Prince  WiUiam 
Sound  set  gillnet  fishery  to  Category  n. 

Copper  River/Prince  William  Sound 
Drift  GiUnet  for  Salmon 

Commenters  stated  that  the  drift 
gillnet  fisheries  for  salmon  within  Prince 
William  Sound  (CoghiU.  Unakwik,  and 
Eshamy  districts]  more  appropriately 
belong  in  Category  D  than  in  Category  L 
based  on  the  categorization  criteria 
described  by  NMFS.  One  commenter 
stated  that  according  to  these  criteria, 
the  Bering  and  Copper  River  Districts 
belong  in  Category  n,  as  weU. 

The  observer  program  in  Prince 
William  Sound  did  not  start  early 
enough  to  cover  the  entire  1990  fishing 
season.  In  particular,  the  early  season  in 
the  Copper  River  District  received  poor 
coverage.  NMFS  believes  that  it  is 


inappropriate  to  recategorize  the  Bering 
and  Copper  River  Districts  without  a 
complete  season's  observer  data. 

Although  the  observer  program  was  in 
place  before  the  three  districts  in  the 
Sound  opened,  data  analysis  is  not 
complete.  The  drift  gilfaiet  fisheries  in 
these  districts  are  mobile,  occur  over  a 
larger  geographical  area,  and  include 
many  more  participants  than  the  set 
gillnet  fishery.  These  foctors  make 
assessment  of  preliminary  observer 
information  (hfficolt.  NMFS  believes 
that  recategorization  of  the  Prince 
William  Sound  drift  gillnet  fisheries 
would  be  premature  at  this  time. 

Cook  Inlet  Drift  and  Set  GiUnet 
Fisheries  fm"  Salmon 

One  commenter  stated  that  Cook  Inlet 
drift  and  set  gillnet  fisheries  are  very 
different  fisheries  and  should  be 
separated. 

Although  this  comment  referred 
specifically  to  Cook  Inlet  gUbiet 
fisheries.  NMFS  agrees  that  is  applies  to 
all  set  and  drift  giUnet  fisheries  in 
Alaska.  Set  and  drift  gillnet  fisheries 
will  be  listed  separately  for  Cook  Inlet 
and  Bristol  Bay.  Set  and  drift  gillnet 
fisheries  already  were  Usted  separately 
for  Prince  William  Sound  and  the 
Alaska  Peninsula. 

One  conunenter  stated  that  the  Cook 
Inlet  drift  gillnet  fishery  for  salmon 
should  be  moved  to  Category  III  because 
it  primarily  occurs  away  from  shore  and 
has  a  much  lower  likeUhood  of 
interaction  tvith  marine  mammals  than 
the  shore-based  set  gillnet  fishery. 
Another  commenter  stated  that  the  Cook 
Inlet  set  gillnet  fishery  haa  very 
infrequent  interactions  with  marine 
mammals  and  should  be  in  Category  III. 
Another  commenter  stated  that  marine 
mammal  interactions  occur  only  in  the 
set  gilhtet  fishery  in  Lower  Cook  Inlet: 
gillnet  fisheries  in  the  Central  and 
Northern  Districts  should  be  moved  to 
Category  m. 

In  view  of  conflicting  comments  and 
without  any  new  supporting  evidence, 
NMFS  will  not  reclassify  the  Cook  Inlet 
set  or  drift  gillnet  fisheries.  As  noted 
above.  NMFS  wiU  separate  the  set  and 
drift  gillnet  fisheries  tai  Code  Inlet  for  die 
purposes  of  data  coUection. 

Other  Salmon  Gillnet  Fisheries 

One  commenter  stated  that 
interactions  take  place  betvreen  marine 
mammals,  especially  SteUer  sea  lions, 
and  those  salmon  gillnet  fisheries  in 
Alaska  that  were  ^aced  in  Category  01. 
In  its  categorization  of  tfiese  fisheries, 
NMFS  claimed  that  tnch  takes  are 
subsistence  takes.  The  commenter  does 
not  believe  that  this  is  a  correct 


Federal  Regfater  /  Vol  56.  No.  26  /  Thtiraday.  Febroary  7.  1991  /  Notioee 


S143 


interpretation  of  the  differences 
between  exemptions  for  subsistence  and 
for  commercial  fisheries. 

NMFS  placed  the  Kuskokwim.  Yukon. 
Norton  Sound,  and  Kotaebue  salmon 
giUnet  fisheries  in  Category  III  because 
the  participants  are  alatosit  entirely 
Alaska  Natives  and  potential  takes  of 
pinnipeds  through  interaction  are 
preempted  by  subsistence  takes.  State 
resource  managers  agree  with  this 
assessment  NMFS  beUeves  this  is  a 
proper  and  appropriate  interpretation  of 
the  sulmstence  exemption. 

NMFS  is  unaware  of  a  significant  take 
of  SteUer  sea  lions  in  these  fisheries. 
Subsistence  takes  by  fishermen  in  these 
re^oos  are  raoie  likely  to  be  harbor, 
spotted,  ringed,  or  bearded  seals. 

Alaska  Salmon  Purse  Seine  Fisheries 

One  commenter  stated  that  all  Alaska 
salmon  seine  fisheries  occurring  in  the 
presence  of  SteUer  sea  lions  should  be 
placed  kt  Category  I. 

NMFS  does  not  agree.  The  1988 
Amendments  to  the  MMPA  instructed 

NMFS  to  CatPgOriyP  fift'orio"  HpppnHing 

on  whether  they  have  frequent 
occasional,  or  a  remote  likelihood  or  no 
known  taking  of  asarine  mammals. 
NMFS  was  not  granted  the  authority  to 
place  a  fishery  in  Category  I  based  on 
its  operation  in  the  presence  of  a 
particular  marine  mammal  species. 

One  commenter  cited  unconfirmed 
reports  <rf  illegal  shootings  of  Steller  sea 
lions  in  some  Alaska  purse  seine 
fisheries  as  jiistification  for  placing  them 
in  Categoiy  H.  Other  commenters  c  greed 
with  the  placement  of  Alaska  salmon 
purse  seine  fisheries  in  Category  III. 

As  described  in  the  Proposed  List  of 
Fisheries  and  the  Final  List  of  Fiahedes. 
NMFS  believes  Aat  the  likelihood  of 
marine  mammal  takings  by  Alaska 
salmon  purse  seine  fisheries  is  low. 
Since  that  time,  NMFS  published  the 
final  rule  listing  the  Steller  sea  Uon  as 
threatened  under  the  ESA.  This  action 
prohibits  anyone  from  shooting  at  or 
near  Steller  sea  lions,  thus  further 
reducing  the  Ukelihood  of  directed  takes 
of  this  species.  The  placement  of  Alaska 
salmon  purse  seine  fisheries  in  Category 
II  based  on  unsubstantiated  iUegal  takes 
of  Steller  sea  lions  would  be 
inappropriate. 

One  commenter  questioned  whether 
the  salmon  purse  seine  fiaberies  in 
Unimak  and  False  passes  should  be 
retained  in  Category  11  or  included  in 


Category  ID  %vith  the  other  aatmoa 
seine  fisheries. 

tStJiFSha*  no  new  iirfanDation 
relevant  to  the  salmon  purse  seine 
fisheries  in  the  Unimak  Pass  and  False 
Pass  area  since  they  were  placed  in 
Category  II. 

Washington  Set  Gillnet 

One  commenter  recommended  that 
Alaska  asa  otter  be  added  to  the  Ust  of 
species  incklefitaUy  Uken  in  the 
"Washington  marine  set  gillnet  in  Areas 
4, 4A,  and  4B"  fishery.  Tliis 
recommendation  was  based  on 
information  that  one  otter  had  been 
taken  in  the  fishery  in  1988. 

NMFS  agrees  and  will  add  Alaska  sea 
otter  (species  nimiber  13)  to  tiie  list  of 
incidentally  taken  species.  In  addition, 
the  minke  whale  (species  number  32)  is 
added  to  the  list  of  species  incidentally 
taken  in  tins  fishery,  based  on  a  report 
of  a  minke  whale  being  taken  in  1988. 

Summary  of  Changes  to  the  list  of 
Fisheries 

Table  1 — Category  I  Commercial 
Fisheries  in  the  Pacific  Ocean 

Alaska  Prince  WiUiam  Sound  «e( 
gillnet  for  salmonids  is  moved  to 
Category  II  (Table  2). 

Alaska  Peninsula  drift  gillnet  for 
safanonids  is  moved  to  Category  fl 
(Table  2)  and  redefined  as:  (1)  Alaska 
South  Unimak  (False  Pass  and  Unimak 
Pass)  drift  gillnet  for  salmonids  and  (2) 
Alaska  Peninsula  (other  than  South 
Unimak)  drift  giUnet  for  salmonids. 

Alaska  Bering  Sea/Gulf  of  Alaska 
trawl  for  groundfish  is  separated  into: 
(a)  Alaska  Bering  Sea  and  Aleutian 
Islands  groundfish  trawl  and  (b)  Alaska 
Gulf  of  Alaska  froundftsh  trawl. 

Table  2— Category  II  Commercial 
Fisheries  in  the  Pacific  Ocean 

Add  Prince  William  Sound  set  gillnet 
fishery  for  salmon  (from  Category  I). 

T^  Alaska  Peninaula  drift  gittnet 
fishery  was  redefined  as  the  Alaska 
South  Unimak  drift  gillnet  fishery  (from 
Category  I). 

Add  AlaLska  Peninsula  (other  than 
South  Unimak)  drift  gillnet  (from 
Category  1). 

Separate  the  Alaska  Cook  Inlet  drift 
gOlnet  and  set  gfllnet  fisheries  for 
salmon  (both  remain  in  Category  II). 

Separate  the  Alaska  Bristol  Bay  drift 
giUnet  and  set  gfflitH  fwheries  for 
salmon  (both  remain  in  category  II). 


Clarification  of  the  Washington  Puget 
Sound  Region,  including  Hood  Canal, 
Strait  of  Juan  de  Fuca  (estuaries  and 
lower  river  areas  subject  to  tidal 
action) — Set  and  Drift  Gillnet 

Alaska  salmon  troU  fishery  is  moved 
to  Category  III  (Table  3). 

TTie  Alaska  Southern  Bering  Sea 
longline  sablefish  fishery  is  redefined  as 
the  Alaska  Sottthem  Bering  Sea. 
Aleutian  blanda,  and  G«df  of  Alaska 
(Unimak  Pass  and  westward)  longline/ 
set  line  sablefish  fishery  (NMFS 
Statistical  areas  515, 517,  540,  and  61). 

Table  3— Category  III  Commercial 
Fisheries  in  the  Pacific  Ocean 

Recategorize  Alaska  troU  fisheries  for 
salmon  (from  Category  II). 

Add  Alaaka  groancffiah  trawl  fisheries 
in  state-managed  waters  of  Cook  Inlet 
Kachemak  Bay,  Prince  WUliam  Sound, 
and  Southeastern  Alaska. 

Table  4 — Category  I  Commercial 
Fisheries  in  the  Atlantic  Ocean, 
Caribbean,  and  Gulf  of  Mexico 

Add  Atlantic  Ocean.  Caribbean,  and 
Gulf  of  Mexico  gillnet  fishery  for 
swordfish,  tima,  and  shark. 

Table  5 — Category  II  Commercial 
Fisheries  in  the  Atlantic  Ocean. 
Caribbean  and  Gulf  of  Mexico 

Recategorize  the  Florida  East  Coast 
shark  gillnet  fishery  (from  Category  IE). 

Add  tiie  Southern  New  England  and 
Mid-Atlantic  h-awl  fishery  for  squid  by 
rnm^ining  the  inshore  squid  trawl 
fishery  (from  Category  IIL  Table  6)  and 
the  Category  H  offshore  squid  trawi 
fishery. 

Clarification  of  the  Atlantic  Ocean, 
Caribbean.  Gulf  of  Mexico  longline 
fishery  for  twordfiah.  tnna,  and  ahark. 

Table  6— Category  III  Commercial 
Fisheries  in  the  Atlantic  Ocean. 
Caribbean,  and  Gulf  of  Mexico 

The  inahore  squid  firiiery  is  combined 
with  the  Southern  New  England  and 
Mid-AUantic  offshore  squid  fishery  to 
form  the  Southern  New  England  and 
Mid-Atiantic  Shore  squid  fisheiy 
(Category  IL  Table  5). 

The  Florida  East  Coast  shaii  giUnet 
fishery  is  moved  to  Category !!  (Table 
5). 

The  estimated  number  of  vessels/ 
persons  has  been  updated  witk 
available  Monnatioa  in  the  following 
Tables. 
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List  of  Fisheries  Interim  Exemption  for  Commercial  Fisheries 
Table  1.— Category  I  Commercial  Fisheries  in  the  Pacific  CX^an 


FWwy 


AK  PilnM  IMHm  Sounif   uiM  gMncc... — «- ■ <* .....w«......ww..w».......»............i 

WA  nartn*  aai  gBntl  In  Araat  4. 4A.  and  48 

WA.  Oa  Loww  CokanM  Ptm  Httfon.  \Mtapc  Bay,  Qrayt  Hwtar  (kiduilM  &m%.  MtutilM,  ale.)  AW  gWncl 

WA.  OH,  CA  wvMnir  wntn^  •no  iwofantn  onn  gHn9«.».....»..........«.........»...».»».....».-......»..»»«..».»x>...»..*..<.>*.*» 

TfWirt  flihcriMc  QfOundNih: 

AK  Bm^  Sm  and  Atouttan  Wandt. - ^ 

AK  Qitf  of  AlMka 


E^ratod 
numbor  of 


536 

19 
8S0 

224 


273 
178 
490 

490 


Martn*  mammal 
ipadat  involvad 


6, 13. 14. 15. 
13. 15.  30.  32. 
3.6.30. 

3,6.11.14.15. 

16. 17. 18.  22. 

23,  29.  30,  32. 

33. 

8,  14.  15,  16. 

30. 

6,  15,  16,  30. 

2,  5,  6,  7.  8.  9. 
10,  11,  13,  14. 
15.  25.  32. 
2.  5,  6,  7,  8,  9, 
10.  11,  13,  14, 
15.  25,  32. 


Table  2.— Category  II  Commercial  Fisheries  in  the  Pacific  Ocean 


Fiahary 


unnoi  wnonM. 
AK  Pnnoo 
AKSouti 


Sountf-aal  gMnal 

(Falaa  Paaa  and  Unimak  Paaa) . 


AK  Paninaula  (oOmt  mwi  South  Unim^. 
AK  SouttMait  Alatlia    JiW  giNnat — ...... 


AKYi 

AK  Oook  Mol-~<]nfl  QMnol..^ 
AK  Cook  Mol—- Mt  Qiinol.»» 
AK  Kodtak— Mt  gMnot .«. 

AK  rWWntUm—^M  gMnOt..^^ 

AK  Brttlol  Bay  drill  gMlnfll . 
AK  Brittol  Bey— Mt  giNnot.. 


WA  Pugol  Sound  Rogion,  Including  Hood  Canal,  Strait  of  Juan  da  Fuca  (estuaries  and  lovver  rivar  areas  subject  to  tktel 

action)  sat  and  drtft  gWnat 
WA  coaatal  rivar— giinat 


CA  KlMTWIh  Rivar-gMnat 

Othaf  gtfnaf  Haftartaa: 

AK— ii*naia  («xoa^  salmon  and  herring) „ 

CA— glMnata  tor  whila  aaa  bass.  yeNow  tail,  soupfin  shark,  white  croaker,  bonito/flying  fish.. 

Purse  seirw  ftsftenea,  salmon: 

AK  South  Unimak  (Falaa  Pass  and  Untmak  Pass) - 

Trot  tahahaa: 

WA.  OR.  CA  itfmon „ 

Round  haul  (aaina  and  lampara).  baach  aaina.  and  ttirew  nat  flahartaa. 

CA  haiilny    puraa  aaina.. ~. _„ „...„........._....._...... 

CA  anchovy,  mackarai,  tuna— puraa  aaina.. 

CA  aaidbia— puraa  aairw _ 

CA  squid— puraa  aaina. 


Long  mm*wm  mw  nsnanaa*  saoievWb 

AK  Prirtoe  WMtom  Sound .—....««....« «.... 

AK  Souiham  Baring  Saa,  Alaullan  Wanda.  «td  GuN  o(  Alaaka  Unlmi*  Paaa  and  «Mat«»wd). 
Pot.  ring  nat.  and  trap  Ashariai. 

AK  Madtfiatia  Hah  tr^ 

Op  nat  Hahariaa: 

CAaqud 

Aquacultura,  ranch  parfs: 

WA.Ofl  salmon— nat  pana 

OR  saliiiCMi    iiiH.h.....»»«»„ ...„...„ .....«« 


30 

158 

158 
468 

164 
560 
743 
187 
113 

1,746 
943 

3.900 

325 
504 

235 

275 


115 

4.727 

100 
160 
120 
145 

270 
226 

4 

115 

21 
8 


Marina  mammal 
species  involved 


15. 


2.  6. 13. 15. 
2.  6. 13, 14, 15. 

30. 
2.  6.  13. 15.  30. 
2.  6.  13.  14.  15. 

25,  30,  31. 
2,  6,  13.  14,  30. 
2,  6,  13.  15.  26. 
2.  6.  13.  15.  26. 
2.  6.  13.  15. 
2, 8.  13,  30. 
2,  6,  26.  30. 
2,  6.  26,  30. 
1,  2.  3.  6.  14 

25. 
2.3.6. 
3,6. 


2,6. 

3, 6,  41,  16.  27. 
30. 

1.  2.  13. 

2.  3.  6. 

3,8. 
3.27 
3.27 

3.  22.  23.  27 

25,28. 
25. 

2.6. 

3.23 

2,3.8. 
3.  6. 
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Table  3.— CATeaoRv  HI  OoMMencML  FtSMem^  IN  THE  Paohc  OcEAM 


Fwhery 


GILLNETI 

AK  Kuslolaafen.  VWkki,  Norton  Sound.  KotzatxM  aalmon  giHnets 

AKiHNiaionly - ' 

WA.  OR  URpar  OohinMa  Rivar  Basin  (above  Bonneville  Dam)  salmon  and  other  finish  gWnats- 

WA,oaCAglllnats  for  herriag.  smelt,  shad,  sturgeon,  twttom  fish,  mullet,  parch,  rockfish 

HIgittMt 

TROa  fisheriaa: 


AK 

Non-Saknon  tiDl  Caharies,  AK  North  Pacific  haNbut.  AK  bottom  fish,  WA,  OR,  CA  atoacora.  groundfish,  bottom  fish,  CA  haliiuL 

Ml  tnttog,  rod  and  real 

Guam  tuna 


bsamatea 
numtMr  of 


persona 


Commomvealth  of  the  Northern  Mariana  Islands  turn . 
Araeocan  Samoa  tuna _ 


PURSE  seine,  beach  aaina,  round  haul  (seine  and  lampara)  and  throw  net  fisheries: 

AK  salmon/herring— beach  or  purse  satna 

AK  other  finfish - m...........»......».......»».....*...>».»»*..». 


WA  sabnorv— purse  seine.. 
WA  salmon    wef  net 


tVA,  OR  t«arTing,  smelt  squkt—purae  seine . 
WA    beach  seine  all  species ~ 


HI— purse  setna ; ~ — 

HI  opeki/akule— net _ 

HI— throw  net  cast  nat - 

HI    nat  unclassified - 

Western  Raoific  yellowfin  tuna— purse  seine  (South  PacifK  Tuna  Trealy). 


Long  line/sel  «ne  fisheries: 

AK  franndfish  (except  sablefish  in  BSAI/GOA  which  are  in  Category  II).. 

AK.  WA.  OR  Nor*  Pacific  halibut 

tiXA.  OR.  CA  groundfish,  bottomfish 

CA  shaik/banito. 


HI  luna.  Ailfisli,  mahi  nwhi.  wahoo,  oceank:  sharks ~ 

TRAWL  fishaiiaa: 

AK  Blals  nmrnjiiil  waters  of  Cook  Inlet  Kachemak  Bay.  Prince  WUIiam  Sound.  Southeastern  Alaska  groundfish.. 
AK  food/bait  herring _ _ 


AK.WA,OaCA  shrimp.. 


WA,  Oa  CA  groandfish,  squU.  smelt  bottomfish. 

CA  Caliioinia  halibut , 

CA  sea  cuouratiar 


POT.  ring  net  and  trap  fisheries: 

AK  shallfiah-pot 

AK  finfisb— pot_- 


W\  OR  CA  sablefish— pot.... 
WA.  Oa  CA  dungeness  crab. 
WA,  OR  rtvimp— pot 


CA  k)b8tef.  prawns,  shrimp,  rock  crab,  fish — pot.. 
OR.  CAHagfish 


Htk>bstar-«ap. 
HI  crab — Irap 


HI  ftah—4rap  .-..*. 
j^  annrnp^^irap.. 
HI  ol^ai    liup .... 


HANDLINEandpbl 

AK  North  Pacffic  halibut. 


AM 


species  involved 


2;>23 

174 

100 

1^18 

81 

2.873 

1,354 

903 

<50 

<50 

<se 


1,740 
9 


SI 
100 


«8 

3 
24 

8 
32 


1296 
5393 

367 
W 

200 

8 
2 

382 

585 

25 

6 


1,538 

226 

176 

1,426 

231 

808 

7j 

21 
5 

2 

2 

8 

69 
33 


ISl 
2.S. 

3,6. 
12,27. 

12.8,28.31. 
4,6. 

20.21.24. 
None 
docomerfied. 


documented. 

2.13.1S. 

None 


•.14. 

«. 

3.6. 


documented. 


docurrtented. 
None 


docuaiartlad. 
None 

dooHOteoted. 
None 

documented. 

3.31. 
2.4.25.28. 

3.4,8,17. 

3. 

21,24. 

14 

Norte 
documented. 

NOTM 

documented. 
1A3A1 4. 17^7.33. 
3. 
ftone 

duuiiTierttad. 

IS. 

None 

documented. 
4,6. 
4,8.8032. 

None 


None 

^ocumer^ad. 


documented. 

ts. 


Nona 
None 
None 


documented. 
l4ona 
documented 
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Table  3.— Category  III  Commercial  Fisheries  in  the  Paofic  Ocean— Continued 


WA  groundlW),  boOwnfiih., 
Hi  aKu  boat,  poia  and  kw. 


hi 

HI 

Hlluna 

uuvn  Domimin  .«.«».«..»».„»..»..„»»»....»«.».»„.».»».»„». 

CommonwMlth  of  ttw  Northern  MwfwM  lateidt  bottomflsh.. 

Anwtefln  Somoft  bottomfish.....»......*».u».»..M«M..»M..M,.MH».».„ 


WA,  OR  tmelt«  horrtng.. 

HARPOON  IWwy: 

CAl 


POUND  IWwIm: 

AK.  Pilnc*  WWam  Sound  harring  spawn  on  l(elp„ 
AK  Southaasi  Alaska  herring  food/bait 


WA  herrkiQ    brmh  wsir..».. 
WA  heninQ  tpcwn  Of  Icelp.. 

8Arrp6nr 

WA«  OR  herrir^Q  ..*».»...»....« 
DREDGE  lihwy: 

Coastwida  tcalop  »»«».»» 


DIVE,  hand/madianical  coltaction  Aaharies: 

AK< 


AK  dunganaaa  cfab.. 


AK  hantng  ipawn  on  Mp.. 


AK  urcNn  and  ottiar  Rah/thaMlsh . 
AK  dam  hand  ihovai 


AK  dam  machartcal/hydraulc  liahafiaa. 


cawnaiaa 
nufnbar  of 


wA  gaodudL. 


WA.  OR  aaa  ureNn,  ottw  dama,  ociopua,  oyatara,  laa  cucumbart,  Kalopa- 
CAabaiona „ 


CAsaaurdiln 

HI  tquidbigi 


HI  lobeiar  dMng... 
HI  ooral  dMng_„. 

Ml 


AQUACULTURE.  rand).  pondK 

WAI 


COMMERCIAL  paaaingir  laNng  vaaaal  (dtartar  boaQ  fWiartaa: 
AK.  W^  OR.  CA  H  ipadaa _™ „ 

OTHER! 
HI.. 


679 
17 

78 
434 
144 
<50 

<50 

<50 

119 

228 

81 
1 

1 

4 

12 
106 

23 

3 

172 

19 

64 

3 

37 
847 
129 

800 

49 

18 

2 

86 

1 
318 
224 

4 
3 

1243 
17 


■pades  Involvad 


4,6. 
Nona 

documanlad. 
20. 
12,20. 
12,20,21. 


documented. 


documented. 

ana 

documented. 

None 
docimente^ 

Nona 
documented. 


documented. 
Nona 

documented 
Nona 

documented. 

8. 

Nona 
documented. 

Nona 

documented. 
None 

documented. 
Nona 

documented. 
Nona 

documented. 
Nona 

documented. 


documented. 
4. 
2.8. 


documented. 
Nona 

documented. 
Nona 

documented. 
None 

documented. 
Nona 

documented. 
Nona 

documented 

Nona 

documented. 
None 

documented. 


documented. 
None 
documented. 


documented. 
3,6. 


docun)ontod> 
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Table  4.-^Category  I  Commercial  Fisheries  in  the  Atlantic  Ocean,  Carit)bean,  and  GuH  of  Mexico 


Hahary 


TRAWL  fWiety: 

SNE,  MDA  Foreign  ntackerel 

GILLNET  llsherlas: 

AUantic  Ooaan,  C8,  GMX  swordfish.  tuna,  stavk.. 

GME  groundBah/mackerel 


Ertlmated 
number  ol 


persons 


19 

75 
345 


Marir>e  mammal  species  Involved 


16,20,22,23.34. 

16,19,20,22,23,29 
6,15,23,31,32,34,35,38. 


Table  5.— Category  H  Commercial  Fisheries  in  the  Atlantic  Ocean,  Carit)bean,  and  Gulf  of  Mexico 


Fishery 


GILLNET  lishery: 

FL  east  coast  shark... 
TRAWL  llsheries: 

SNE,  MOA  squM. 


SNE,  MDA  AUantki  mackerel 

LONGUNE 

AUanllc  Ocean.  C8,  GMX  tuna,  shark  swordfish.. 


Eslimatad 

number  ol 

vessels/ 

persons 


24 

370 
340 

820 


Marine  marrimal  species  involved 


20. 

16,22,23,34. 
16. 

16,22,23,24,27,31,32,36. 


Table  6.— Category  III  Commercial  Fisheries  in  the  Atlantic  Ocean,  Caribbean,  and  Gulf  of  Mexico 


Fishery 


Trawl  fisheries: 

GME  northern  shrimp ... 

GME  mackerel. ~ » 


GEM,  SNE  groundfish.. 


GME,  SNE  sea  scaHops.. 


GME,  S0^  GMX  coastal  herrings.. 
SNE,  MDA  mtxod  >p6C^w ■ 


SOA,  GMX  shrink.. 

GMX  butlerflsh 

G^SC  wheat 


Calico  scaHops.. 


Bhielish,  croaker,  flounder. 
Crib :. 


Purse  seine: 

GME  AUanUc  hening.. 


GME.  SNE,  MDA  menhaden 

GME,  SNE,  MDA  Attntk:  bkjaOsh  tuna . 

SOA.  GMX  menhaden _ 

FH 


Botlora  tongNna/hook  A  Hna: 
GME  tub  Irawl  groundfish. 


SOA.  GMX  snapper-groupw  and  other  real  fish.. 


Pelagic  hook  &  Ine/harpoon/gMnet 

GME.  SNE.  MDA  tuna,  shark,  awordfish- 

SOA,GMX„ 


Qjllnet 

GME.  SNE,  M0^  SOA  coastal  shad,  sturgeon. 
SOA,  GMX  ooaatiri.. 


FL  east  coast,  GMX  palagk»  Ung  A  Spanish  mackerel . 
Ftaed  gear  fisheries  irap/pol— fish: 

vMHc  9^Ri.  Mun  nuau  speoas...,. 

MOA  bladt  sea  bass.... 


Estimated 

Marine  mammal 

vessels/ 

species  involved 

persons 

320 

None 

documertted 

30 

None 

documented 

1.052 

None 

documented 

215 

None 

documented 

5 

36. 

>1,000 

None 

documented 

18,292 

20.40. 

5 

36. 

25 

Nono 

documemed 

200 

none 

documented 

550 

None 

documented 

400 

None 

docurrtented 

30 

6.15,35. 

10 

20. 

5 

31.    . 

97 

20. 

16 

20. 

46 

6.35. 

1,300 

None 

26,223 

rione 

documented 

1.446 

None 

documented 

4.515 

15,^o,3^ 

4,000 

20. 

271 

20. 

100 

6,15,31,32.35. 

30 

None 

documented 
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Table  6.— Category  m  Oommercmc  riSMEwiES  m  the  Atlantic  Ocean.  Caribbean,  and  Gulf  of  Mexico— Continued 


MOAmL 


Fbiwl  OMT  (WwflM  tip/pot— 4obst«r,  cnb: 
(ME,  SNE  inttara  totittw 


QME.  SNE  offfhora  lottMr.. 


Atlaniic  OcMn,  QMX  bhM  crab. 
80A.  QMX,  C8  ipiiV  I 
SOA.  GMX.  C8  rM(  tWi- 


Stop 


FL  Msl  A  wwt  oOMt  GMX  itorw  crab.. 


QME  hsntng  and  Ailanttc  mackaral.. 
SNE.  MOA  mb«d  (pMiw 


MOAcrab. 


OradM  tahwlM: 

GME.  SNE  iM  KaNopa-. 

SNC.  MOA  otUtion  clMn„ 

GMEmuMal 

MOAoystw 


HaulMkw: 
SOA.  08. 


CB. 


QME  AflvMc  Mknon _„____„. 

Dtw,  hand/fTMChanicai  colKtton  mhariw: 
GME  urctwn ,___. 


AOartac  OcMfl,  6MX.  C8  theOIWi. 


Etiknatsd 
numbar  of 


LM  o(  Slal*  Abbravtaaons  Uaa4  In  Tablaa: 

AK-Alaaka. 

CA-CaWonHa. 


GA— Georgia. 
HI    Hawat 
OR— Opagoa 
SO— SouttCwoina. 
TX— T« 


WA-WaaMndoa 

nyrna  ani  tw  Araaa  Tbay  Rapivaant 
I  S«a  and  Alauban  MvKla. 


Acronyma 


500 


lOjBtS 

2.«a 

20.500 
2;500 
2.200 

500 

SO 
500 

2«00 


233 

1S9 

>«0 

7000 

ISO 

15 

30 

<50 

20,000 


Marina  mammal 
ipactaa  invoivad 


documaiMad. 
6,31.32.3849. 


docufTwnted. 
20,40. 
20.40. 


documented. 
20,40. 

6,15,31,32,35.38. 

ana 
documented. 


81. 


documented. 


documented. 
None 
documented. 

None 
documented. 

40. 

6,35. 


documented. 

Mta 
documented. 


I  AraaaThey  I 

08— Caft)baaiL 

QME    Qi*<<M*>--Canadton  Border  to  Nantucfcetla>and,Ma««ac>iu«ett«(lndudeaGeo<oea  Bank). 
GMX— GuM  d  Maoriae— Al  GuM  Stataa. 
QQA— Qu«  of  Alaalia. 

MOA-MM  Aaan8o-New  Jersey  to  Cape  Haltaraa.  North  C«o«na. 

SNE— Souiwm  Alan«(>-Soulh  Carotna  to  Ftorida. 

Ei^taMflan  af  Columns: 

Fiehary  ■  identWed  by  gear,  targsl  ipedes,  wid  waa. 
^  .  qjimatad  §  oT  Vaaaafc/Parsona-Containa  Iha  bast  and  moat  lacart  awaaable  Jntorwalioii  on  the  number  o«  ^asaels/psfssns  «oawaed  ta  pwfdpate  kn  a  tWhery 
or.  In  the  caaaofAMa.  the  number  of  Mrmtta.  k— ~v-  » 

TK^  i!y!ILyy!'Jg5*?  m^otvadu^Contalna  a  1st  of  al  documented  or  reported  Instances  (Indudfcig  rare  and  ur*}ua  laitireiil  a<  marina  mammal  IKoraelloni. 
TT»  induaion  of  a  apaeta  doea  not  addraaa  the  magnltuda  ol  tal»  and  makes  no  statemert  regarding  the  slgnifi^^ 


Species  Cooes  for  Marine  Mammal 
Taken  in  Commerical  Rsheries 


Spades  codes 

COflWIOO  flflflW 

GcisnUflc  nvTM 

1 _. 

Z 

3 

4 

Nar»amHjr 

(northarq)  sea 
Ion. 
Crttoirtaiea 
Ion. 

iWrtamHsd  ssa 
■oa 

Calloftiinus 

urUnus. 
Eumetopias 

jubatua. 

caMomianua. 

Species  Cooes  for  Marine  Mammal 
Taken  in  Commerical  Fisheries— 
Continued 


Species  Cooes  for  Marine  Mammal 
Taken  m  Commemcal  FiBHERiES— 
Continued 


Spodescodaa 


11.... 


14..„ 


Common  name 


OriTa  ^orpelaa.. 


Sdentrfic  name 


Mirounfla 
angiMtinMMs 


WweoerwMas 
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Species  Cooes  for  Marine  Mammal 
Taken  in  Commerical  Fisheries— 
Continued 


Spodes  codes 


15... 
16.„ 

17.- 

18.- 
19.„ 
20... 
21... 
22.... 
23..., 
24.™ 
25.... 


Common  name 


Harbor  porpolaa 

Common 

(saddleback) 

dolphin. 
Pacific 

whitesided 

dolphia 
Northern  right 

whale  dolphin. 
Striped  dolphin ... 

Bottlenose 

dolphin. 
Rough  toothed 

dolphin. 
Risso's  dolphin... 

Pitot  whale 


False  kilter 

whale. 
Killer  whale. 


Scientific  name 


Phocoena 
phocoena. 

Delphinus 
delphis. 

Lagenorhynchus 
obttquidens. 

Ussodelphis 

borealis. 
stefwNa 

coeruleoalba. 
Turstops 

truncatus. 
Steno 

bredanensis. 
Grampus 

griseus. 
Gk>bicephala 

melaena. 
Paeudorca 

crassklens. 
Ordnusorca 


5149 
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Spedes  codes 


26.. 


27.. 


28.. 


29.. 
30.. 

31.. 

32.. 

33.. 


34... 

35... 
36._ 


Common  name 


Behiga  whale. 

Unidentified 

smal 

cetacean 
Sperm  whale... 


Scientific  name 


Delphinaptefus 


Beaked  whales. 
Gray  whale , 


zJ 


Humpback 

whale. 
Minke  whale.. 

Unklentified 

large 

cetacean. 
Atlantk: 

whitesided 

dolphin. 
Gray  seal 


Spotted  dolphin. 


Physelar 

catodoa 
Ziphidae. 
Eschrichtkjs 

robuslus. 
Megoptara 

novaeangRae. 
balaenoptera 

acutorostrata. 


Lagenorhynchus 
acutus. 

Haitohoenis 
grypus. 

stenellaspp. 


SPECIES  Cooes  for  Marine  Mammal 
Taken  in  Commerical  Fisheries— 
Continued 


Spades  codes 

Common  name 

odantHlc  name 

37 , 

Pygmy  sperm 

whale. 
Northern  right 

whale. 
Fin  whale 

Manatee ....- 

Southern 
(Camomia) 
sea  otter. 

Eut>alaena 

gladaiis. 
balaenoptera 

physakA 
Trichechus 

manalus. 
EnhydrakJtris 

neries. 

38 

9fl 

40.-    

41.-.     

Dated:  February  1, 1991. 
Kfichael  F.  Tillman, 

Deputy  Assistant  Administrator  52  for 

Fisheries. 
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U8T  OF  PUBLIC  LAWS 

Note:  No  puUic  bills  which 
have  becofne  law  were 
received  by  the  Office  of  the 
Federal  Register  for  IrKlusion 
in  today's  Uat  of  PubUc 
Lmrt. 

Last  List  February  5,  1991 


Public  Laws 


102d  Congress,  1st  Session,  1991 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  aftor  approval  by  ttie  PresidenL 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  aH  pubKc  laws, 
issued  irregulariy  upon  enactment,  for  the  102d  Congress,  1st  Session,  1991. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Docuraents,  Washingkn,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements 
of  newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptions  Order  Form 


CMir  PToctssInQ  Codt: 

♦6216 


DYES, 


'a  please  send  me 
for  Si  19  per  subscrif>tioft. 

1.  The  total  cost  of  my  order  i&  i 


Charge  your  order, 
irt  eesy! 

To  fax  your  orders  and  inquiries- (202)  275-0019 

subscriptions  to  PUW^IC  LAWS  for  the  r02d  Congress,  1st  Session,  1991 


International  custosiers  please  add  25%. 
Please  Type  or  Print 

2 

(Company  or  persooal  aame) 

(Additional  address/anention  line> 


. .  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


5.  Please  cheese  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account      I    I 
I I  VISA  or  MasterCard  Account 


]-n 


(Street  address) 


n 


(City.  State,  ZIP  Code) 


L 


J_ 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  inclading  area  code) 


(Sifaatare) 
4.  MaU  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC.  20402-9371 


1751 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


WwUy  Cwpihriw  rf 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
infonnation  on  Presidential  policies 
and  announcements,  ft  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Cor)gress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


Odir  Practssng  Code 

*6466 

DYES 


C/iarge  your  order. 
ir»  •asy! 


CiMrgc  onlen  may  be  MtopMned  to  tlw  GPO  order 
dett  al  (202)  783-3238  Irom  8  00  a  m  lo  4  W  p  m 
eisMm  Mne.  Monday- Friday  (euepi  hoMays) 


please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 

n  $96.00  First  Class  D  $55.00  Regular  Mail 


1.  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 

3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of 

Documents 

lJ  GPO  Deposit  Account 


(Company  or  personal  name) 


(Additional  address/attention  line) 


-n 


(Street  address) 


(City.  Stale,  ZIP  Code) 


LJ  VISA  or  MasterCard  Account 

TTTT 


L 


) 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature)  (Rm.  i-20-a9) 

4.  Mall  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


New  edition  ....  Order  now ! 


^^, 


mi. 


^♦r' 
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llSia 
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^^Z 


■J!^^^ 


■i:\ccuu\r 
i  >rJri> 


;c:.«^ 


L--Kt 


■V.t) 


m>- 


'.^5 


■v.vj 


<X- 


.^ 


For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  8ut)ject  matter,  this  edition  of 
the  Codification  contains  proclanr«tions  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20. 1989.  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstrucT  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1 945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  kx^ation  in 
this  volume. 

Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Order  from  Superihtendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington,  DC  20402-9325 


ICMK 


Superintendent  of  Documents  Publications  Order  Form 

6661  Charge  your  order. 

n  \7i7o  "'•  •••y'      

I I   1  Iird«  please  send  me  the  following  indicated  publication:  1*0 '»  y»^  »^im  «mI  iwi«iric>-(202>  r5-Wi« 


copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each 


The  total  cost  of  my  order  is  $ (International  customers  please  add  25%.)  Prices  include  regular  domestic  postage  and 

handling  and  are  good  throygh  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Payment: 

(Compagy  or  personal  name) 


(Plcajw  type  (h  print) 


(Additional  address/attention  line) 


I I  Check  payable  to  the  Superintendent  of  Documents 

[J  GPO  Deposit  Account        I    I    I    I    I    I    I    I  "Q 
I I  VISA  or  MasterCard  Account 


(Street  address) 


(City.  State.  ZIP  Code) 


(Credit  card  expiration  date) 


nank  you  for  your  order! 


L 


) 


(Daytime  phone  including  area  code) 


(Signature) 


Mall  To:  Superintendent  of  DocumenLs.  Government  Printing  Office.  Washington.  DC  20402-9325 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  F=ederal  Regulations  or  what 
documents  have  been  published  In  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  U>  subscnt>e  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  f^ister  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affscled 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  ReguJ^ions  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

Federat  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Registe*;  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarity  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$19XX}  per  yeac 

A  biding  aid  s  included  n  each  publication  mtvch  ksis 
Federal  fiegmer  page  numbers  wrth  me  date  ol  pubbcation 
m  the  Federal  Regtslet 

Note  ID  FR  Subscfiteiz 

FR  Indexes  and  the  LSA  (Ltst  ol  CFR  Sections  Alfecled) 

are  mailed  automatically  »  regulai  FR  subsaibers. 


Superiotendent  of  Documents  Subscriptioiis  Order  Form 


*6483 


iCMt 


Charge  your  order. 
Its  easy! 


I I    X  £il^*  please  send  me  the  following  indicated  subscriptions: 

LJ  LSA  •  List  of  CFR  Sections  Affected -one  year  as  issued -$21.00  (LCS) 
I I  Federal  Register  Index -one  year  as  issued -$19.00  (FRSU) 


ChCfge  Ofden  may  be  telephoned  to  the  GPO  ordef 
dert  al  (202)  783-3238  from  8:00  a.m  to  4:00  p  m 
eaatem  tuna.  Monday^nday  (axcapl  hoMays). 


I.  The  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 
Please  IVpe  or  Print 

2. 

(Cora(MHiy  or  penonal  name) 

(Additional  addrcss/atteniion  line) 

(Street  address) 

(City.  State.  ZIP  Code) 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


3L  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        I    I    1    I    I    I    I    \-\~] 
I I  VISA  or  MasterCard  Account 


n 


M  I  I  I  I  I 


( 


± 


(Credit  can)  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  (jovemmcnt  Printing  Office,  Washington,  DC  20402-9371 


(RbV.  ni-IMI 


Order  Now! 

The  United  States 
Government  Manual 
1990/91 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organizatiort,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  ii\formation  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
q[>ectfics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$21.00  per  copy 


(jT^Af^JuJ //90 


Superintendent  of  Documents  Publication  Order  Form 


k. .  J 


Ki±tM 


Order  processing  code:  *6901 


Charge  your  order. 
If9  easyl 

.      To  fax  your  orders  and  inquiries.  202-275-2529 

I I    X  d^9  please  send  me  the  following  indicated  publication: 

copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1990/91  at  $21.00  per 

copy.  S/N  069-000-00033-9. 


1.  The  total  cost  of  my  order  is  $_ 


_  (International  customers  please  add  25%).  All  prices  include  regular 
domestic  postage  and  handling  and  are  good  through  5/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 
2. 


(Company  or  personal  name) 


3.  Please  choose  method  of  payment: 
Lj  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account     I    I    I    I    I    I    I    l~n 


(Additional  address/attention  line) 


[_|  VISA,  or  MasterCard  Account 


(Strset  address) 


u 


(City.  Stata  ZIP  Code) 

(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 
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4.  Mail  Tb:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9325 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1989 
SUPPLEMENT:  Revised  January  1,  1990 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUn^  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
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Superintendent  of  Documents  Publication  Order  Form 


Order  Processing  Code:    *6788 

DYES 


Charge  your  order. 
Its  0asyl 
To  fax  your  ordora  and  InquMea.  202'275-0019 


.    jfcsg 


m   please  send  me  the  following  indicated  publication: 


copies  of  the  1989  GUmE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00020-7  at  $12.00  each. 

copies  of  the  1990  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-000-00025-8  at  $1.50  each. 
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(Credit  card  expiration  date) 
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Filberts/hazelnuts  grown  in  Oregon  and  Washington,  5151 
Perishable  Agriculttiral  Commodities  Act:  practice  rules: 
Reparation  proceedings,  and  person  responsibly 
connected  with  licensee,  5151 

PROPOSED  RULES 

Cucimibers,  seedless  European,  grown  in  United  States, 

5161 
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Meetings: 
Cotton  Marketing  Advisory  Committee,  5193 

AgricuKur*  Department 

See  Agricultural  Marketing  Service;  Commodity  Credit 
Corporation;  Forest  Service;  Soil  Conservation  Service 

Air  Force  Department 

NOTICES 

Meetings: 
Scientific  Advisory  Board,  5197 

Army  Department 

See  Engineers  Corps 

Blind  and  Ottrar  Severely  Handicapped,  Committee  for 
PufcfUMeFrom 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

Cape  Fear  River,  NC:  security  zone,  5156 
(2  documents) 

Cooper  River  SC;  safety  zone,  5155 
PROPOSED  RULES 
Drawbridge  operations: 

Louisiana,  5166 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration; 
National  Technical  Information  Service 

Committee  for  Purctwse  From  ttie  BUnd  and  Ottier 
Severely  Handicapped 

NOTICES 

Procurement  list;  additions  and  deletions.  5196,  5197 
(3  documents) 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Export  visa  requirements:  certification,  waivers.  et&: 
Brazil,  5195 

Commodity  Credit  Corporation 

PROPOSED  RULES 

Export  programs: 
Agricultural  commodities  procurement,  8161 


Meetings;  Sunshine  Act  5247 


Defense  Department 

See  Air  Force  Department;  Engineers  Corps 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
K-9  Drug  Detection  Service  of  Florida,  Inc.,  5238 
Schnitzer,  Michael ).,  M.D.,  5239 
Tombo,  Jose  M.,  M.D.,  5239 

Education  Department 

NOTICES 

Agency  information  collection  activities  luider  0MB  review, 

5197 
Postsecondary  education: 
Higher  Education  Act  of  1965;  common  financial  reporting 
form  used  to  determine  student  need  and  eligibility; 
Federal  data  elements,  5298 

Employment  and  Training  Administration 

NOTICES 

Job  Training  Partnership  Act: 
Indian  and  Native  American  programs;  reporting 
revisions  (1991  and  1992  PY).  5254 

Employment  Standards  Administration 

NOTICES 

Minimtmi  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisions. 
5239 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc: 

Superconducting  super  collider,  5198 
Grant  and  cooperative  agreement  awards: 

Dravo  Lime  Co.,  5200 

South  Carolina  Energy  Research  &  Development  Center, 
5200 
Natural  gas  exportation  and  importation: 

Mock  Resources,  Inc.,  5213 

Engineers  Corps 

RULES 

Danger  zones  and  restricted  areas: 
Stapleton  Naval  Station.  Staten  Island.  NY,  5300 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  programs;  fuel  and  fuel  additives: 
Clean  fuels;  guidelines  and  proposed  regulations 
negotiating  advisory  committee,  5167 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Arizona,  5173 
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Environmental  statements;  availability,  etc.: 
Agency  statements — 
CoDunent  availability,  5215 
Weekly  receipts,  5214 
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Control  nines,  5153 
Restricted  araas,  5154 
Transition  areas,  5154 


Control  xones,  5164 

Jet  routes,  5165 

Rulemaking  petitions:  summary  and  disposition.  5164 
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RULES 
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Florida,  5158 

Georgia.  5157 
raoKMComjLEs 
Common  carrier  services: 

Access  charges — 
Common  transport  and  dedicated  transport  5190 
Radio  stations:  table  of  assignments: 

California,  5191 
Nonccs 
Meetings:  Sunshine  Act,  5247 

Federal  Depoelt  Ineurance  Corporation 
Nonccs 

Meetings:  Sunshine  Act  5247 

Federal  Energy  Regulatofy  Commlesion 


Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  eta: 

Niagara  Mohawk  Power  Co.  et  al.  5200 

Northern  States  Power  Co.  et  al..  5201 
Natural  gas  certificate  filings: 

El  Paso  Natural  Gas  Ca  et  al..  5203 

Northwest  Pipeline  Corp.  et  al..  5206 
Applications,  hearings,  determinations,  etc: 

Anabaco  Operating  Co.  et  al..  5213 

Providence  Gas  Co.  et  al..  5213 

Federal  Maritime  Conwniaeion 
Nonccs 

Agreements  filed,  etc..  5215,  5216 
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Federal  Reeerve  Syttem 

Nonccs 
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Applications,  hearings,  determinations,  etc: 

Illinois  State  Bancorp.  Inc,  et  al.,  5216 

MetroBancorp,  5216 

Redwood  Empire  Bancorp,  5217 

Zeal,  Harley  L,  et  al.,  5217 

Federal  Rettrement  Thrtft  Inveetment  Boerd 

Nonccs 
Meetings: 
Employee  Thrift  Advisory  Council  5218 

Fieh  and  WMIIfe  Service 

MOraSCDRULES 

Endangered  and  threatened  species: 
Argali  sheep,  5192 


Endangered  and  threatened  species: 
Recovery  plans — 
Cracking  pearlym'ussel,  5234 
Fanshell  mussel,  5234 

Food  and  Drug  Administration 
Nonccs 

Meetings: 
Advisory  committees,  panels,  eta,  5218 

Foreet  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Idaho  Panhandle  National  Forests,  ID.  5193 

Health  and  Human  Servicee  Depertment 

See  Food  and  Drug  Administration:  Public  Health  Service 

Health  Reeourcee  and  Services  Administration 

See  Public  Health  Service 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  5221 
Meetings: 
Regulatory  Barriers  to  Affordable  Housing  Advisory 
Commission,  5220 

Indian  Affaira  Bureau  | 

Nonccs 

Indian  tribes,  acknowledgment  of  existence  determinations, 
etc.: 
Etowah  Cherokee  Nation,  5252 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau: 
Land  Management  Bureau;  National  Park  Service 

NOTICES 

Meetings: 
Indian  AHairs  Bureau  reorganization  Joint  Tribal/BIA/ 
DOI  Advisory  Task  Force,  5228 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Automotive  fuel  caps  and  radiator  caps  and  related 
packaging  and  promotional  materials,  5236 

Interstate  Commerce  Commission 

NOTICES 

Meetings:  Sunshine  Act.  5248 
Motor  carriers: 

Compensated  intercorporate  hauling  operations,  5236 
Railroad  services  abandonment: 

KCT  Railway  Corp.,  5237 

Justice  Department 

See  also  Drug  Enforcement  Administration:  Prisons  Biu«au 

NOTICES 

Pollution  control;  consent  judgments: 
Elkem  Metals  Co.  et  al.,  5237 
Wisconsin  Tissue  Mills,  Inc.,  5238 

Labor  Department 

See  Employment  and  Training  Administration:  Employment 
Standards  Administration 
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Environmental  statements;  availability,  etc.: 

Washakie  Resource  Area.  WY,  5229 
Meetings: 
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Organization,  functions,  and  authority  delegations: 
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New  Mexico.  5232 
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Garnet  Resource  Area.  MT.  5232 
Withdrawal  and  reservation  of  lands: 

Montana.  5232 

Nevada,  5233 

Legal  Services  Corporation 
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Meetings:  Sunshine  Act  5248 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  5158 

Western  Pacific  bottomfish  and  seamount  groundfish, 
5159 

Western  Pacific  pelagia  5159 
PROPOSED  RULES 
Marine  sanctuaries: 

Stellwagen  Bank  National  Marine  Sanctuary,  MA,  5282 

NOTICES 

Environmental  statements;  availability,  etc.: 
Stellwagen  Bank  National  Marine  Sanctuary,  MA,  5294 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Lake  Mead  National  Recreation  Area.  NV,  5235 
Meetings: 
George  Washington  Memorial  and  Clara  Barton 

Parkways:  rehabilitation  project  public  information 
open  house,  5235 
Naticmal  Register  of  Historic  Places: 
Pending  nominations.  5235 

National  Technical  Information  Service 

NOTICES 

Joint  vent\u%s  program;  electronic  media  production  service 
agreements: 
Government  Counselling  Ltd..  5194 

Prisons  Burasu 

PROPOSED  RULES 

Inmate  control,  custody,  care,  etc.: 
Classification  and  program  review,  5302 
Visiting  regulations,  5303 

Put>lic  Health  Service 

See  also  Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

5219 
Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control.  5220 


Resolution  Trust  Corporation 
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Meetings:  Simshine  Act  5248 
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NOTICES 

Committees:  establishment  renewal,  termination,  eta: 
Market  Oversight  and  Financial  Services  Advisory 
Committee,  5240 
Meetings;  Sunshine  Act  5248 

Small  Business  Administration 
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Disaster  loan  areas: 
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Indiana  et  aL  5241 
Mississippi  et  al.,  5241 
Tennessee  et  al..  5241.  5242 
(2  documents) 

SoH  Conservation  Service 

NOTICES 

Watershed  projects;  deauthorization  of  funds: 
Cobb  Brook  Watershed.  MA.  5194 

State  Department 

NOTICES 

Passport  travel  restrictions.  \JJ&.: 
Iraq  and  Kuwait  5242 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration 
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Secretarial  determinations: 
Aviation  insurance  coverage;  commercial  air  carrier 
service  to  Saudi  Arabia  et  al.  5242 

Umted  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  eta: 
Private  non-profit  organizations  in  support  of 

international  educational  and  cultural  activities,  5245 
People  with  disabilities,  5243 

Private  sector  English  teaching  efforts  in  Central  and 
Eastern  European  countries,  5244 

Veterans  Affaira  Department 
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Agency  information  collection  activities  under  OMB  review. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martceting  8«rvic« 

7CFRPart47 

[Docket  NaFV-«1-352] 

General  Provlslona,  Rules  of  Practice 
Applicable  to  Reparation  Proceedings, 
and  Rules  Applicable  to  the 
Determination  as  to  Whether  a  Person 
Is  Responsibly  Connected  With  a 
Uceneee  Under  the  Perishable 
Agricultural  Commodities  Act 

AQENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule;  correction. 

summary:  An  amendment  to  the  Rules 
of  Practice  concerning  the  method  of 
service  of  documents  or  papers, 
published  at  56  FR 173,  January  3, 1991, 
contained  a  typographical  error, 
omitting  certain  language.  This  corrects 
that 
EFFEcnvE  date:  January  3, 1991. 

FOR  RJRTHER  INFORMATKNI  CONTACT. 

John  J.  Casey.  Office  of  the  General 

Counsel.  2446  South  Building.  USDA.    • 

Washington.  DC  202SO-140a  202/447- 

7357. 

SUPM-EMENTARV  mFORMATKNC 

Accordingly  7  CFR  part  47  is  amended 
as  set  forth  below. 

PART47-{AMENOED] 

1.  The  authority  citation  for  7  CFR 
part  57  continues  to  read  as  follows: 

Authority:  7  U.S.C.  499o:  7  CFR 
2.17(a)(3)(xiii),  2J0(a)(3)(xiii]. 

2.  Section  47.4(b)(1)  is  amended  by 
revising  all  matter  preceding  the  phrase 
"a  final  order"  to  read  as  foUows: 

1 47,4    Fung;  service;  extensions  of  Ume; 
■nd  computation  of  tkne. 


(b)  Service  on  Party.  (1)  Any 
complaint  or  other  document  initially 
served  on  a  person  to  make  that  person 
a  party  respondent  in  a  proceeding,  a 
determination  that  a  person  was 
responsibly  connected  with  a 
licensee,  *  *  *. 

Dated:  February  4, 1991. 
Daniel  Haley, 

Adwinistrator. 

[FR  Doa  91-2972  Filed  2-7-91;  8:45  am] 
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7CFRPart982 
[FV-91-228 IFR] 

HIberta/Hazeinuts  Grown  in  Oregon 
and  Washington;  Establishment  of 
Interim  and  Hnal  Free  and  Restricted 
Percentages  for  the  1990-91  Marketing 
Year 

AOCNCV:  Agricultural  Marketing  Service. 

USDA. 

ACnON:  Interim  final  rule. 

summary:  This  interim  final  rule 
establishes  interim  and  final  bee  and 
resticted  percenttiges  for  domestic 
inshell  filberts/hazehiuts  for  the  1990-01 
marketing  year  under  the  Federal 
marketing  order  for  filberts/hazelnuts 
grown  in  Oregon  and  Washington.  The 
percentages  indicate  the  amount  of 
domestically  produced  filberts/ 
hazelnuts  which  may  be  mariceted  in 
domestic,  export  and  other  outlets.  The 
percentages  are  intended  to  stabilize  the 
supply  of  domestic  inshell  filberts/ 
hazelnuts  in  order  to  meet  the  limited 
domestic  demand  for  such  filberts/ 
hazelnuts  and  provide  reasonable 
returns  to  producers.  This  action  was 
recommended  by  the  Filbert/Hazebiut 
Mariceting  Board  (Board),  which  is  the 
agency  responsible  for  local 
administration  of  the  order. 
DATIS:  This  interim  final  rule  is  effective 
on  February  8, 1991.  Comments  which 
are  received  by  March  11, 1991,  will  be 
considered  prior  to  any  finalization  of 
this  interim  final  rule. 
addresses:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Cleric, 
Mariceting  Order  Administration  Branch. 
F&V,  AMS,  USDA,  room  2525:6,  P.O. 
Box  96456,  Washington,  DC  20090-6456. 
Comments  should  reference  the  date 


and  page  number  of  this  issue  of  die 
Fodml  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  A.  Petrella,  Mariceting 
Specialist,  Marketing  Order 
A(bninistration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2522-S,  P.O.  Box  96458,  Washington,  DC 
20090-6456;  telephone:  (202)  475-3920. 
SUPPLEMENTARY  INFORMATION:  This 

interim  final  rule  is  issued  imder 
Marketing  Agreement  and  Order  No.  982 
(7  CFR  part  982),  as  amended,  regulating 
the  handling  of  filberts/hazelnuts  grown 
in  Oregon  and  Washington.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule  imder  criteria 
contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  piirpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  smaU  entity 
orientation  and  compatibility. 

There  are  approximately  25  handlers 
of  filberts/hazehiuts  subject  to 
regulation  under  the  filbert/hazebut 
marketing  order  and  approximately 
1,000  producers  in  the  Oregon  and 
Washington  production  area.  Small 
agricultural  producers  have  been 
defined  by  the  SmaU  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  diose  whose  aimual 
receipts  are  less  than  $3.50a00a  The 
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najority  of  handlers  and  producers  of 

filberts/hazelnuts  may  be  classified  aS 
small  entities. 

The  Board's  recommendation  and  this 
Interim  final  rule  are  baaed  on 
requirements  specified  in  the  order.  This 
interim  final  rule  win  restrict  the  amount 
of  inshell  filbertt/hazebiuts  that  can  be 
marketed  in  domestic  maricets.  The 
domestic  oudets  for  this  commodity  are 
characterized  by  limited  demand,  and 
the  establiahment  of  free  and  resMcted 
percentages  will  benefit  the  industry  by 
promoting  stronger  marketing  conditioiu 
and  stabilizing  prices  and  supplies,  thus 
improving  grower  returns. 

The  Board  is  required  to  meet  prior  to 
September  20  of  each  marketing  year  to 
compute  an  inshell  trade  demand  and 
preliminary  bee  and  restricted 
percentages,  if  the  use  of  volume 
regulation  is  to  be  recommended  during 
the  season.  The  order  prescribes 
formulas  for  computing  the  inshell  trade 
demand,  as  well  as  preliminary,  interim 
final  and  final  percentages.  Hie  inshell 
trade  demand  establishes  the  amount  of 
inshell  filberts/hazelnuts  the  market  can 
utilize  throughout  the  season.  The 
preliminary  percentages  release  80 
percent  of  the  inshell  trade  demand, 
while  the  interim  and  final  percentages 
release  100  percent  and  115  percent, 
respectively,  of  the  inshell  trade 
demand. 

The  inshell  trade  demand,  rounded  to 
the  nearest  whole  number,  equals  the 
average  of  the  preceding  three  "normal" 
years'  trade  acquisitions  of  inshell 
filberts/hazehiuts.  with  die  provision 
that  the  Board  may  increase  such 
estimate  by  no  more  than  25  percent,  if 
market  conditions  warrant  such  an 
increase. 

The  preliminary  free  and  restricted 
percentages  make  available  portions  of 
the  filbert/hazelnut  crop  which  may  be 
marketed  in  domestic  inshell  markets 
(free)  and  exported  or  shelled 
(restricted)  eariy  in  the  1900-01  season. 
The  preliminary  free  percentage  is 
expressed  as  a  percentage  of  die  total 
supply  subject  to  regulaHon  and  is 
based  on  preliminaiy  crop  estimates. 

At  its  August  27, 199a  meeting,  the 
Board  computed  and  announced 
preliminary  five  and  restricted 
percentages  of  17  and  83  percent 
respectively,  to  release  80  percent  of  the 
inshell  trade  demand.  The  purpose  of 
releasing  only  80  percent  of  the  inshell 
trade  demand  under  the  preliminary 
percentage  is  to  guard  against 
underestimates  of  the  crop.  The 
preliminary  restricted  percentage  is  100 
percent  minus  the  free  percentage.  The 
preliminary  percentages  release  80 
percent  of  the  inshell  trade  demand  in 
order  to  protect  against  underestimates 


of  the  crop.  The  majority  of  domestic 
inshell  filberts/hazelnuts  are  marketed 
in  October,  November,  and  December. 
By  November,  the  marketing  season  is 
well  under  way. 

On  or  before  November  IS,  the  Board 
must  meet  to  recommend  to  the 
Secretary  interim  percentages  which 
release  100  percent  of  the  inshell  trade 
demand  and  final  percentages  which 
release  an  additional  15  percent  of  the 
three-year-average  trade  acquisitions. 

The  Board  uses  current  crop  estimates 
to  calculate  the  interim  final  and  final 
percentages.  The  interim  percentages 
are  calculated  in  the  same  way  as  the 
preliminary  percentages  and  release  100 
percent  of  Uie  Inshell  trade  demand 
previously  computed  by  the  Board  for 
the  marketing  year.  Final  free  and 
restricted  percentages  release  an 
additional  15  percent  of  the  average  of 
the  preceding  three  years'  trade 
acquisitions  to  ensure  an  adequate 
carryover  into  the  following  season.  The 
final  firee  and  restricted  percentages 
must  be  effective  at  least  30  days  prior 
to  the  end  of  the  marketing  year  (July  1 
through  the  following  June  30),  or  earlier, 
if  recommended  by  the  Board  and 
approved  by  the  Secretary.  In  addition, 
revisions  in  the  marketing  policy  can  be 
made  until  February  15  of  each 
marketing  year.  However,  the  inshell 
trade  demand  can  only  be  revised 
upward. 

In  accordance  with  order  provisions, 
the  Board  met  on  November  13, 199a 
reviewed,  and  approved  an  amended 
marketing  policy  and  recommended  the 
establishment  of  interim  and  final  bee 
and  restricted  percentages  of  21  and  79 
percent  and  24  and  76  percent, 
respectively.  The  Board  also 
recommended  that  the  final  percentages 
be  effective  on  May  1, 1991.  which  is  60 
days  prior  to  the  end  of  the  season.  The 
marketing  percentages  are  based  on  the 
industry's  final  production  estimates 
and  release  4,740  tons  to  the  domestic 
inshell  market  The  Oregon  Agricxiltural 
Statistics  Service  provided  an  early 
estimate  of  21.000  tons  total  production 
for  the  Oregon  and  Washington  area. 
However,  a  handler  survey  conducted 
by  the  Board  provided  a  more  current 
estimate  of  21,800  tons  total  production 
for  the  area.  Therefore,  the  Board  voted 
to  unanimously  accept  the  more  current 
estimate  of  21.800  tons. 

The  marketing  percentages  are  leased 
on  the  Board's  production  estimates  and 
die  following  supply  and  demand 
information  for  the  1990-91  marketing 
year 


InthM  Supply 


Tons 


(1)  Total  production  (FHtwrt/Httat- 
nul    MartwSno    Board    Handtar 

•urvsy  mSitcM) 21.800 

(2)  Lms  substandard,  (arm  um  (dl»- 
■ppMranoa) 2,150 

0)   MarctwntaMa   production   (tha 
Boards  adjusM  crop  ••tim«le)...„..  19.650 

(4)  Plus  undadiwd  carryin  as  of 

July  1. 1960.  subtKt  10  rogulation...  0 

(5)  Supply  subject  to  ragulalion  (ttwn 

3  ptus  n«n  4) 1 9.650 

(6)  Avarao*  Irada  acquiallion  basad 
on  SvM  prior  yoars'  domostie 

sates 4.371 

(7)  Incraaso  to  ancourage  Incraasad 

aalao  (10  parconl) 437 

(6)  Lata  dadarad  canym  as  ol  July 
1. 1969.  not  subtact  to  ragulatlon...-  724 

(9)  inthaS  Trada  Oamand 4,064 

(10)  IS  parcant  of  Iha  avaraoe  Irada 
acquWiona  baaad  on  Ihraa  yaars 

dontaetic  sates „ _..  656 

(11)  Inslwl  Trada  Damand  plus  IS 

parcant  (Moni  9  plus  Itsnt  10) 4.740 

Parcantaqea  Fraa        Rastridad 

(12)  liitstlm    paroantaoaa 
(Ham  9  dMdad  by  Ham  5) 

X  100 .  21  79 

(13)  Final  pracantagas  (Ham 
11  dMdad  by  Item  5)  X 

100 24  78 


In  addition  to  complying  with  the 
provisions  of  the  marketing  order,  the 
Board  also  considers  the  U.S. 
Department  of  Agriculture's  1982 
"Guidelines  for  I^t  Vegetable,  and 
Specialty  Crop  Marketing  Orders" 
(Guidelines)  when  making  its 
computations  in  the  marketing  pohcy. 
This  volume  control  regulation  provides 
a  method  to  collectively  limit  the  supply 
of  inshell  filberts/hazelnuts  available 
for  sale  in  domestic  markets.  The 
Guidelines  require  this  primary  market 
to  have  available  a  quantity  equal  to  110 
percent  of  recent  years'  sales  in  those 
outlets  before  secondary  market 
allocations  are  approved.  This  is  to 
provide  for  plentifiil  supplies  for 
consumers  and  for  market  expansion 
while  retaining  the  mechanism  for 
dealing  with  oversupply  situations.  In 
order  to  meet  expected  needs  of  the 
trade  and  to  comply  with  the  Guidelines, 
an  increase  of  10  percent  (437  tons)  has 
been  included  in  the  calculations  used  in 
determining  the  inshell  trade  demand. 
The  established  interim  and  final 
percentages,  which  release  100  percent 
and  115  percent  respectively,  of  the 
inshell  trade  demand,  will  make 
available  110  percent  and  125  percent 
respectively,  of  prior  year's  sales,  thus 
exceeding  die  requirements  of  the 
Guidelines. 

Based  on  available  information,  the 
Administrator  of  die  AMS  has 
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determhied  that  the  issuance  of  tU«  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  available 
information,  it  is  found  that  the 
establishment  of  interim  and  fhial  free 
and  restricted  percentages,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

Pursuant  to  5  U.S.C  653,  it  is  also 
found  and  determined  that  upon  good 
cause  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  1990-91  marketing  year 
began  on  July  1. 1990,  and  the 
percentages  established  herein  apply  to 
all  merchantable  filberts/hazelnuts 
handled  from  the  beginning  of  the  crop 
yean  (2)  handlers  are  aware  of  this 
action,  which  was  recommended  at  an 
open  Board  meeting,  and  need  no 
additional  time  to  comply  with  these 
percentages  which  release  more 
filberts/hazelnuts  than  the  preliminary 
percentages;  and  (3)  interested  persons 
are  provided  a  30-day  comment  period 
regarding  this  interim  rule.  All 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

list  of  Subjects  in  7  CFR  Part  982 

Filberts/hazehiuts,  Marketing 
agreements  and  orders,  Oregon,  and 
Washington. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  982  is  amended  as 
follows: 

PART  982-FILBERTS/HAZELNUT8 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  audiority  citation  for  7  CFR 
part  982  continues  to  read  as  follows: 

Amhotity:  Sees.  1-ia  48  Stat  St  as 
amended;  7  U3.a  601-674. 

Subpart-^lrade  and  Sba  RaguiaUon 

2.  Section  982.240  is  added  to  read  as 
follows: 

Note:  This  seciton  will  not  appear  in  the 
Coda  of  Federal  R^ulations. 

{M2.240   Free «id resMcled 
pefOMilaose^lMO  91  RianMlinQ  yser. 

(a)  The  interim  firee  and  restricted 
percentages  for  merchantable  filberts/ 
hazebuts  for  the  1900-91  marketing  year 
shall  be  21  and  79  percent  respectively. 

(b)  The  final  fi?ee  and  restricted 
percentages  for  merchantable  filberts/ 
hazebiuts  for  the  1990-01  marketing  year 


shall  be  24  and  78  percent  respectively. 
These  percentages  will  be  effective  oo 
May  1. 1991. 

Dated:  Febraaiy  4, 1981. 
Robert  C  Kaanay, 

Deputy  Director,  Philt  and  Vegett^le 
Divleion. 

[FR  Doc.  81-3076  Filed  2-7-81;  8:45  am] 
BlUJNa  COM  S41»41-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlatration 

14CFRPart71 

[Airspace  Docket  No.  90-ANE-97] 

Amendmant  to  Control  Zonr, 
Norwood,  MA 

agency:  Federal  Aviation  , 
Administration  [FAA],  DOT. 
action:  Final  rule. 

summary:  This  action  will  amend  the 
description  of  the  Norwood, 
Massachusetts  Control  Zone.  The 
description  of  the  Norwood. 
Massachusetts  Control  Zone  is  being 
changed  to  reflect  the  decommissioning 
of  the  Whitinan  VOR  and  to  delete 
airspace  no  longer  needed  to  protect 
instrument  approaches  to  the  Norwood 
Memorial  Airport 

EFFECTIVE  DATE:  0901  u.tc.,  March  14. 
1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charies  Taylor.  System  Management 
Branch,  ANE-630,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington,  MA,  0180^ 
5299;  telephone:  (617)  270-2428. 
SUPPLEMENTARY  information: 

Ifistory 

On  May  9, 1900,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Control  Zone  at  Norwood. 
Massachusetts  (55  FR  19272).  The 
proposed  action  would  reflect  the 
decommissioning  of  the  Whitman  VOR 
and  delete  airspace  no  long^  needed  to 
protect  the  instrument  approaches  to  the 
Norwood  Memorial  Airport  using  that 
facility. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  on  the  proposal  were 
received.  Except  for  editorial  dianges, 
this  amendment  is  the  same  as  diat 
proposed  in  the  notice.  Section  71.171  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 


Handbook  7400.6G.  dated  September  4. 
198a 

The  Ride 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  descripticm  of  the 
Norwood,  Massachusetts  Control  Ztme 
and  deletes  airspace  no  longsr  need  to 
protect  instrument  approaches  to  the 
Norwood  Airport 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT  1979; 
and  (3)  does  not  warrant  preparation  of 
a  Regulatory  Evaluation  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  not  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  control  zones. 

Adoption  of  the  Amwndment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71-DESlQNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authoritjr:  48  U3.C  1948(a),  1354(a),  1510; 
Executive  Order  10854;  48  U.S.C  106(g} 
(Reviawl  Pub.  L  87-448,  January  U 1963);  14 
CFR  11.68. 

171.171    [Awisndsd] 

2.  Section  71.171  is  amended  as 
follows: 

Norwood,  MA  (Reviaad] 

Within  a  6-mile  radiiu  of  the  center  "(Lat 
42 11'27*  N,  Long.  71 10*25'  W.)"  of 
Norwood  Memorial  Airport  Norwood,  MA. 
"and  within  2  aiilea  aacli  side  of  the  144(T) 
ieQ(M)  degree  bearing  from  the  center  of  the 
Norwood  Memorial  Airport  extending  from 
the  5-mile  radius  sone  to  a  point  of  6  miles 
southeast  of  the  airport."  This  Control  Zone 
is  effective  daily  from  0700  to  2300  hours, 
local  time  or  during  the  speciRc  times 
established  in  advance  by  Notice  to  airmen, 
wtiich,  thereafter,  will  be  continuously 
published  in  the  Airport/Facility  Directory. 
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iMued  la  Burlingtoa  Ma«McfauBetti  on 
January  29, 1991. 

|oha  |.  Boyca, 

Acting  Manager.  Air  Traffic  Division,  New 
England  Region. 

(FR  Doc  91-3005  FUad  2-7-91: 8:45  am] 


14CFRPwt71 

lAlrapaot  Dockal  Na  W-A8WM1J 


RcvWon  of  TraraWofi  Atmc  I 

AOtNCV:  Federal  Aviation 
Adminiatration  (FAA).  DOT. 
action:  Final  rule. 


r.  This  action  revises  the 
transition  area  located  at  Las  Cruces, 
MM.  The  creation  of  two  original 
standard  instrument  approach 
procedures  (SIAP),  NDB  RWY  8  and 
NDB  RWY  3a  with  the  concurrent 
termination  of  the  NDB  A  SIAP.  makes 
this  action  necessary.  In  addition,  this 
action  revises  the  coordinates  used  to 
describe  the  transition  tn^  derived 
from  siuvey  results  and  revises  the 
airport  name  to  the  Las  Cruces 
International  Airport  This  action  %vill 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  new  SIAPs  to  the 
Las  Cruces  International  Airport. 
vracnvi  OATK  0901  U.T.C..  April  4. 

idn. 


anoN  contact: 

Mark  F.  Kennedy,  System  Management 
Branch.  Air  Trafflc  Division.  Southwest 
Region.  Department  of  Transportation. 
Federal  Aviation  Administration.  Fort 
Worth.  TX  TSlQS-OSaa  telephone  (817) 
624-6561. 

•WWJMPiTAWV  INTOWaUTION: 
History 

On  October  19. 186a  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  revise  the  transition  area 
located  at  Las  Cruces.  MM  (55  FR  42399). 

Interested  persons  were  invited  to 
participate  in  this  rtdemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.80.  dated  September  4, 
199a 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  «vill  revise 


the  transition  area  located  at  Las 
Cruces.  NM.  The  creation  of  two  original 
SLAFs.  NDB  RWY  8  and  NDB  RWY  3a 
and  the  concitrrent  termination  of  the 
NDB  A  SIAP.  have  necessitated  this 
action.  This  action  will  revise  the  700- 
foot  transition  around  the  Las  Cruces 
International  Airport  by  eliminating  the 
arrival  extension  to  the  south. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034:  February  2a  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
tragic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  Safety.  Transition  Areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71-0E8ICMiATI0M  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a).  1510: 
ExacuUva  Order  10854: 49  U.8.C  10e(g) 
(Ravisad  Pub.  L  97-44a  January  IZ 1963):  14 
CFR  11.69. 

171.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Las  Craeaa,  NM  [Ravtaad] 

That  airtpace  extending  upward  from  7W 
feet  above  th«  surface  within  a  10.S-mile 
radius  of  the  Las  Cruces  International  Airport 
(laUtude  32*ir22"  N..  longitude  106*S5'17" 
W). 

Issued  in  Fort  Worth.  TX  on  January  25. 
1991. 

LanyLCraig, 

Manager.  Air  Traffic  Division.  Southwest 
Region. 

(FR  Doc  91-3006  Filed  2-7-91: 8:45  am] 

MUM  COOl  mo  1)  II 


14  CFR  Part  7S 

[AlrapMe  Docket  Ne.  80-A8O-27] 

Amohdmwit  of  U6lng  Agancy  for 
Raatrictod  Aroaa  R-2914A,  R-2914B, 
R-291SA,  R-291SB,  R-2915C  R-2917, 
R-2918,  R-2919A,  R-2919B;  FL 

AOINCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 


p.  This  action  changes  the  name 
of  the  present  using  agency  for 
Restricted  Areas  R-2914A,  R-2914B.  R- 
291SA.  R-2915B.  R-2915a  R-2917.  R- 
2918.  R-2919A.  and  R-2919B.  Valparaiso. 
FL.  from  "Commander.  Armament 
Development  and  Trust  Center  (ADTC). 
Eglin  Air  Force  Base  (AFB).  FL."  to 
"Commander,  Air  Force  Development 
Test  Center  (AFDTC).  Eglin  AFB,  FL" 
CFnCTIVI  DATC  0901  U.tc  April  4. 1991. 
FOW  WWTMm  INroWMATION  CONTACT!   , 
Mike  Ostaplej,  Military  Operations 
Program  Office  (ATM-420).  Office  of  Air 
Traffic  System  Management  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591:  telephone:  (202) 
287-0573. 

SUPfLIMCNTAIIV  intoiimahon: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  changes 
the  name  of  the  using  agency  for 
Restiicted  Areas  R-2914A.  R-2914B.  R- 
2915A.  R-2915a  R-2915C  R-2917.  R- 
29ia  R-2919A.  and  R-2919a  Valparaiso. 
FL,  from  "Commander.  Armament 
Development  and  Test  Center  (ADTC). 
Eglin  AFB.  FL,"  to  "Commander.  Air 
Force  Development  Test  Center 
(AFDTC).  Eglin  AFa  FL"  This  action  is 
an  administrative  change  resulting  from 
the  Air  Force's  redesignation  of  the 
name  of  the  present  using  agency 
organization.  I  find  that  notice  and 
public  procedure  under  5  U.S.C  553(b) 
are  unnecessary  because  this  action  is  a 
minor  technical  amendment  in  which  the 
public  would  not  be  particularly 
interested.  Section  73.29  of  part  73  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.60  dated 
September  4, 1990. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  2a  1979):  and  (3) 
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does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

Ust  of  Subjects  in  14  CFR  Part  73 

Aviation  safety,  Restricted  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  is 
amended,  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510, 
1522;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

973.29   [Amended] 

2.  Section  73.29  is  amended  as  follows: 

R-2914A  R-2914B,  R-2915A,  R-2915B.  R- 
2915C,  R-2917.  R-29ia,  R-29igA,  and  R-2919B 
Valparaiso,  FL  [Amended] 

By  removing  the  present  Using  agency  and 
substituting  the  following: 

Using  agency.  U.S.  Air  Force,  Commander, 
Air  Force  Development  Test  Center  (AFDTC), 
Eglin  AF&FL 

Issued  in  Washington,  DC  on  January  30, 
1991. 

Harold  W.  Backer, 

Manager,  Airspace — Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  91-3009  Filed  2-7-91;  8:45  am] 
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Coast  Quard 
33  CFR  Part  165 
(SC  Regulation  61-04] 

COTP  CItarleston;  Safety  Zona 
Ragulatlona;  Coopar  RIvar,  SC 

AOENCV:  Coast  Guard,  DOT. 
ACTION:  Emergency  rule. 

SMMNARV:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  Cooper 
River  off  Pier  Yankee  of  the  Charleston 
Naval  Base.  Underwater  construction 
operations  ofi  this  pier  will  require  the 
west  side  of  the  navigation  channel  to 
be  closed  to  all  vessel  traffic  for 
approximately  fourteen  weeks  fi'om 
January  6, 1991  to  April  14, 1991.  This 
work  will  exclude  navigation  on  the 
west  side  of  the  channel  and  will  restrict 


vessel  traffic  to  one  way  navigation  on 
the  eastern  half  of  the  Cooper  River  in 
the  vicinity  of  Pier  Yankee.  A  safety 
zone  is  needed  to  safeguard 
construction  personnel,  divers,  vessels, 
facilities,  and  the  environment  against 
injury,  destruction,  or  loss  while 
construction  operations  are  ongoing. 
The  Captain  of  the  Port.  Charieston,  SC. 
as  prohibited  all  navigation  unrelated  to 
the  construction  operations  on  the  west 
side  of  the  Cooper  River  navigation 
channel  and  limited  vessel  traffic  to  one 
way  only  on  the  east  side  of  the  channel 
off  Navy  Pier  Yankee  (charted  as  Daniel 
Island  Reach). 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  approximately  6 
o'clock  a.m.  Eastern  Standard  Time 
(e.s.t.),  January  8, 1991.  It  terminates  at  6 
o'clotk  p.m.  e.s.t.  April  14, 1991  unless 
sooner  terminated  by  the  Captain  of  the 
Port.  Charieston,  SC. 
RM  FURTHER  INFORMATION  CONTACT: 
ENS  Thomas  Glynn,  USCG,  at  the 
Marine  Safety  Office,  Charleston.  SC 
(phone  no.  803-720-7703). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  safeguard  personnel,  vessels, 
waterfront  facilities,  and  the 
environment  against  injury,  loss,  or 
destruction. 

Drafting  Information 

The  drafters  of  this  regulation  are  ENS 
Thomas  Glynn,  project  officer  for  the 
Captain  of  the  Port,  Charleston,  SC  and 
LT  Genelle  Tanos.  project  attorney. 
Seventh  Coast  Gusiid  District. 

Discussion  of  Regulation 

The  operation  requiring  tliis  regulation 
will  begin  on  January  8, 1991  and 
continue  for  approximately  fourteen 
weeks  through  April  14. 1991  when  the 
Navy  conducts  repairs  and 
modifications  to  submerged  cables  and 
equipment  buried  in  the  bottom  of  the 
Cooper  River  ofi  Pier  Yankee.  A 
construction  barge  will  be  anchored 
approximately  250  yards  off  the  pier. 
Between  the  barge  and  the  pier  face  will 
be  several  buoys  marking  anchor  cable 
and  equipment  on  the  channel  bottom. 
Construction  operations  will  take  place 
during  daylight  hours  only  but  all 
equipment  will  be  left  in  place  at  night. 
Divers  will  be  in  the  water  during 
daylight  hoius  while  construction 
operations  are  ongoing.  Temporary 


lighted  green  channel  buoys  will  be 
placed  approximately  250  yards  north 
and  south  of  the  construction  site  along 
the  channel  centerline  to  mark  the 
temporary  western  boundary  of  the 
channel  and  facilitate  navigation 
through  the  east  side  of  the  channel. 
Vessels  will  not  be  permitted  to 
navigate  west  of  the  channel  centerline 
and  are  limited  to  one  way  traffic  only 
on  the  east  side  of  the  navigation 
channel  in  the  vicinity  of  Pier  Yankee. 
No  delays  to  mariners  are  foreseen. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  tiie 
authority  citation  for  all  of  33  CFR  part 
165. 

Federalism 

The  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaldng  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  16S-(AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l|g), 
e.04-1,  6.04-6.  and  33  CFR  160.5. 

2.  A  new  §  165.T07-04  is  added  to 
read  as  follows: 

§165.T07-04   Safety  Zona,  Cooper  River. 
SC. 

Navigation  on  the  west  side  of  the 
Cooper  River  in  the  vicinity  of  Navj* 
Base  Charleston,  SC  Pier  Yankee  is 
prohibited.  Navigation  on  the  east  side 
of  the  channel  in  this  area  is  limited  to 
one  way  only. 

(a)  Location.  The  following  area  is  a 
safety  zone:  An  area  in  the  Cooper  River 
extending  250  yards  north  and  250  yards 
south  of  Navy  Pier  Yankee  (position  032 
deg.  49.9  min.  N  latitude,  079  deg.  55.09 
min.  W  longitude)  from  the  pier  face 
across  the  entire  width  of  the  Cooper 
River  navigation  channel. 

(b)  Effective  Date.  This  regulation 
becomes  efiective  on  January  8. 1991  at 
approximately  6  o'clock  a.m.  e.8.t  It 
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terminate*  at  6  o'clock  pjn.  e.«.t  on 
April  14, 1991  unloM  looner  terminated 
by  the  Captain  of  the  Port.  Charleston. 
SC 

(c)  Regulations.  (1)  Tlte  Captain  of  the 
Port  Charleston.  8C,  will  activate  this 
■afety  lona  by  meant  of  locally 
promulgated  broadcast  and  published 
notice  to  mariners.  Once  implemented, 
all  vessels  and  persons  not  directly 
involved  in  the  Pier  Yankee  construction 
operation  are  prohibited  from  navigating 
on  the  west  side  of  the  channel  and 
shall  adhere  to  the  one  way  vessel 
traffic  scheme  on  the  east  side  of  the 
Cooper  River  navigation  channel  in  the 
vicinity  of  these  construction  operations. 

(2)  The  general  regulations  governing 
safety  lones  contained  in  33  CFR  165.20 
and  165.23  apply. 

Dated  January  7, 1901. 
ILL  SiflRh.  Ir.. 

Captain.  US.  Coast  Guard.  Captain  ofttm 

Port  ChaHeaton,  SC 

(FR  Doc.  91-3072  Filed  2-7-01: 8:45  am] 


33  CFR  Part  165 

f  COTP  tWUnlmnun  Ragulatten  (91-004)1 

Security  Zone  Regutetlone:  Cape  Peer 
River,  North  Carolina  State  Porta 
Authority.  WImlngton,  NC 

aoiNCV:  Coast  Guard.  DOT. 
ACnON:  Emergency  rule. 

MNMNARY:  The  Coast  Guard  is  adding 
temporary  security  xone  in  the  Cape 
Fear  River  in  the  vicinity  of  the  North 
Carolina  State  Ports  Authority  (NCSPA). 
The  revised  temporary  security  xone 
consists  of  the  Cape  Fear  River  near 
Wilmington.  NC  within  100  yards  from 
the  face  of  the  NCSPA  wharf,  including 
all  eleven  berths.  This  security  zone  is 
established  at  the  request  of  the  United 
States  Army  and  Navy  and  is  needed  to 
safeguard  vessels  and  property  at 
NCSPA.  and  other  government  property 
essential  to  the  national  security  from 
sabotage  or  other  subversive  acts, 
accidents,  criminal  actions,  or  other 
causes  of  a  similar  natura.  Entry  into 
this  zone  is  prohibited  unless  authorized 
by  the  Captain  of  the  Port  Wilmington. 
North  Carolina. 

tmenvi  datk  This  regulation 
becomes  effective  at  1  p.m.  January  29, 
1991.  It  terminates  at  1  p.m.  May  28, 1991 
unless  sooner  terminated  by  the  Captain 
of  the  Port. 


Wilmington.  NC  28401-3907;  telephone 
(919)  343-4881. 

SU^TLmiNTAIIV  MraNMATKM:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRA4)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Rag^ter 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
Immediate  action  is  necessarj'  to 
prevent  damage  to  vessels  at  NCSPA. 
government  property,  or  delay  to 
defense  operations,  essential  to  the 
national  security. 

Drafting  Infonnatioo 

The  drafters  of  this  regidation  are 
LCDR  PA.  Richardson,  project  officer 
for  the  Captain  of  the  Port,  and  CDR 
Stephen  R.  Campbell,  project  attorney, 
Fifth  Coast  Guard  District  Legal  Office. 

Discussion  of  Iba  Regulation 

The  events  reqtiiring  this  regulation 
will  begin  at  1  p.m.  January  29, 1991. 
These  operations  are  essential  to  the 
national  security  of  the  United  States, 
and  damage  to  vessels  or  equipment 
involved  or  delay  to  the  operation  would 
seriously  damage  the  security  and 
interests  of  the  United  States. 

This  regulation  is  issued  purauant  to 
50  U.S.C  191  as  set  out  in  the  authority 
citation  for  all  of  part  165. 

List  of  Subjects  In  39  CFR  Part  168 

Harbora.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Reguladoo 

In  consideration  of  the  foregoing, 
subpart  D  of  part  165  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  168— (AMENDED) 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Autlwrity:  33  U.S.Q  122S  and  1231:  SO 
U.S.C  191:  49  CFR  1.46  And  33  CFR  1.0S-l(g). 
OJH-l.  eJM-a.  and  1(10.5. 

2.  In  part  165.  i  165.T0SO4  is  added  to 
read  as  follows: 


ATNM  contact: 

LCDR  P.A.  Richardson.  USCC,  c/o  US. 
Coast  Guard  Captain  of  the  Port  272 
North  Front  Street  Suite  50a 


I16S.T0804    8eeuntyZenacCipel 

niwr  m  vmiwij  ot  isofvi  varama 
rorta  AiMMfllyi  wleilng^oi^  NC 

(a)  Location.  The  following  area  is  a 
security  zone:  The  Cape  Fear  River  in 
the  vicinity  of  North  Carolina  State 
Ports  AuUiority  (NCSPA)  consisting  of 
the  Cape  Fear  River  within  100  yards 
from  the  face  of  the  North  Carolina 
State  Ports  Authority  wharf,  including 
all  eleven  berths. 


(b)  Effectivo  Date.  This  regulation  is 
effective  at  1  p.m.  January  29, 1991.  It 
terminates  at  1  p.m.  May  28, 1991  unless 
sooner  terminated  by  the  Captain  of  the 
Port 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  1 165.33  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port.  Wihnlngton,  NC. 

(2)  Peraons  or  vessels  requiring  entry 
into  or  passage  through  the  security 
zone  may  request  authorization  from  the 
Captain  of  the  Port  or  his  designated 
representative  by  telephone  at  (919)  343- 
4881,  or  by  contacting  a  Coast  Guard 
vessel  patrolling  the  security  zone  by 
radio  on  Channel  13  or  16. 

(3)  All  vessels  entering  the  security 
zone  may  be  boarded  and  examined  by 
the  Coast  Guard  under  existing 
regulations,  prior  to  entry,  to  ensure 
compliance  with  safety  and  navigation 
regulations,  and  to  ensure  compliance 
with  the  general  regulations  in  1 165.33. 

(4)  Public  notice  of  this  regulation  will 
be  made  by  issuing  periodic  Marine 
Safety  Information  Broadcast  Notice  to 
Marinera  to  notify  the  maritime 
community  of  the  existence  of  the 
security  zone. 

(5)  Section  165.33  also  contains  other 
general  requirements. 

Dated:  January  29, 1901. 
P.).  Pluta. 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port,  Wilmington.  North  Carolina. 
(FR  Doc.  91-3073  Filed  2-7-01:  a-45  am) 

BKUNa  coot  4S1S-U.II 


33  CFR  Part  16S 

ICOTP  wnmmoton  Regulation  (91-4W5)I- 

Security  Zone  Regulatlone:  Cape  Fear 
River,  Military  Ocean  Terminal  Sunny 
Point.  Brunawlcic  County.  NC 

AOlNCv:  Coast  Guard.  DOT. 
action:  Emergency  rule. 

■UMMAWY;  The  Coast  Guard  is  adding 
the  temporary  security  zone  in  the  Cape 
Fear  River  in  the  vicinity  of  Military 
Ocean  Terminal  Sunny  Point  (MOTSU). 
The  revised  temporary  security  zone 
consists  of  the  Cape  Fear  River  from  an 
east-west  line  drawn  through  the  Cape 
Fear  River  Channel  Lighted  Buoy  32 
(LLNR  28520)  (34-02'03"  N,  77-5603"  WJ 
to  an  east-west  line  drawn  through  the 
Cape  Pear  River  Chaimel  Lighted  Buoy 
22  (LLNR  28385)  {33-5r34"  N,  77-^57^2" 
W).  and  1700  yards  to  west  side  of^  and 
3000  yards  to  the  east  side  ot  the  Upper 
and  Lower  Midnight  Channel  Ranges. 
Reaves  Pt.  Channel  Range,  and 
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Horseshoe  Shoal  Channel  Range.  This 
security  zone  is  established  at  the 
request  of  the  United  States  Army  and 
Navy  and  is  needed  to  safeguard  vessels 
and  property  at  MOTSU,  and  other 
government  property  essential  to  the 
national  security  from  sabotage  or  other 
subversive  acts,  accidents,  criminal 
actions,  or  other  causes  of  a  similar 
nature.  Entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  Wilmington,  North  Carolina. 

imcnvf  DATE  This  regulation 
becomes  effective  at  1  p.m.  January  29. 
1991.  It  terminates  at  1  p.m.  May  28, 1991 
unless  sooner  terminated  by  the  Captain 
of  the  Port. 

TON  FURTNm  MmOWN  ATION  CONTACT: 
LCDR  PJi.  Richardson.  USCG.  c/o  U.S. 
Coast  Guard  Captahi  of  the  Port  272 
North  Front  Street,  suite  50a 
Wilmington,  NC  28401-3907;  telephone 
(919)  343-4881. 

myfiMUNTAWV  INFOmiATIONl  In 
accordance  with  5  U.S.C  553.  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  r^ulation  and  good 
cause  exists  for  maldng  It  effective  in 
less  than  30  days  after  Federal  Ragiatar 
pubUcation.  Publishing  an  NPRM  and 
delaying  ita  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  necessary  to 
prevent  damage  to  vessels  at  MOTSU. 
government  property,  or  delay  to 
defense  operations,  essential  to  the 
national  security. 

Dialling  Informadoii: 

The  drafters  of  this  regulation  ara 
LCDR  P.A.  Richardson,  project  officer 
for  the  Captain  of  the  Port  and  CDR 
'  Stephen  R.  Campbell,  project  attorney. 
Fifth  Coast  Guard  District  Legal  Office. 

Discussion  of  the  Regulation: 

The  events  requiring  this  regulation 
change  will  begin  at  1  p.m.  January  29, 
1991.  These  qierations  are  essential  to 
the  national  security  of  the  United 
States,  and  damage  to  vessels  or 
equipment  involved  or  delay  to  the 
operation  would  seriously  damage  the 
security  and  interests  of  the  United 
States. 

This  regulation  is  Issued  pursuant  to 
60  U.S.C.  191  as  set  out  in  the  authority 
citation  for  all  of  Part  165. 

Lbt  of  SubJecU  in  33  CFR  Part  165 

Harbors,  Marine  safety,  navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Ragulatioa: 

In  consideration  of  the  foregoing, 
subpart  D  of  part  166  of  tide  33,  Code  of 


Federal  Regulations,  is  amended  as 
follows: 

PART  165-(AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  li)5-l(g). 
6.04-1, 6.04-6,  and  100.5. 

2.  In  Part  166, 1 165.T0506  Is  added  to 
read  as  follows: 

I16S.T050S   8ecurlty  Zone:  Cape  Faar 
River  In  vldntty  of  MHttary  Oeeen  Terminal 
Sunny  Point  (MOTSU),  Bninaaflcic  County. 
NC. 

(a)  Location.  The  following  area  is  a 
security  zone:  The  Cape  Pear  River  in 
the  vicinity  of  Military  Ocean  Terminal 
Sunny  Point  (MOTSl^  consisting  of  the 
Cape  Fear  River  from  an  east-west  line 
drawn  through  the  Cape  Fear  River 
Channel  Lighted  Buoy  32  (LLNR  28520) 
(34-O2'03"  N  77-56'03"  W)  to  an  east- 
west  line  drawn  through  the  Cape  Pear 
River  Channel  Lighted  Buoy  22  (LLNR 
28385)  (33-67'34"  N  77-6ri2"  W),  and 
170O  yards  to  west  side  ot  and  3000 
yards  to  the  east  side  of,  the  UpiMr  and 
Lower  Mldidght  Channel  Ranges, 
Reaves  Pt.  Channel  Range,  and 
Horseshoe  Shoal  Channel  Range, 

(b)  Effective  Date.  This  regulation  is 
effective  at  1  p.m.  January  29. 1991^  It 
terminates  at  1  p.m.  May  28, 1991  unless 
sooner  terminated  by  the  Captain  of  the 
Port. 

(c)  Regulations. 

(1)  In  accordance  with  the  general 
regulations  in  1 165.33  of  this  part  entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Wilmington,  NC 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  the  security 
zone  may  request  au^orization  from  the 
Captain  of  the  Port  or  his  designated 
representative  by  telephone  at  (919)  343- 
4881,  or  by  contacting  a  Coast  Guard 
vessel  patrolling  the  security  zone  by 
radio  on  Channel  13  or  16, 

(3)  All  vessels  entering  the  seciuity 
zone  may  be  boarded  and  examined  by 
the  Coast  Guard  under  existing 
regulations,  prior  to  entry,  to  ensure 
compliance  with  safety  and  navigation 
regulations,  and  to  ensure  compliance 
with  the  general  regulations  In  S  165.33. 

(4)  Public  notice  of  this  regulation  will 
be  made  by  Issuing  periodic  Marine 
Safety  Information  Broadcast  Notice  to 
Marinera  to  notify  the  maritime 
community  of  the  existence  of  the 
security  zone. 

(5)  Section  165.33  also  contains  other 
general  requirements. 


Dated:  January  29, 1001. 
P.).  Phita, 

Captain,  US.  Coast  Guard,  Captain  of  the 
Port,  Wilmington,  North  Carolina. 
(FR  Doc.  91-3074  Filed  2-7-01;  8:45  am) 

BNJJNa  COOC  4S10-14-4I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dodiet  Na  90-496;  RM-7881] 

Radio  Rineitf  asfinn  ^ervlcea: 
Crawford,  QA 

AOCNCY:  Federal  Communications 
Commission. 

action:  Final  rule. 


r:  This  document  substitutes 
Channel  271C3  for  Channel  271A  at 
Crawford,  Georgia,  and  modifies  the 
construction  permit  for  Station 
WGMG(FM)  to  specify  operation  on  the 
higher  class  channel  at  the  request  of 
Broadcast  Investment  Properties.  Inc. 
See  55  FR  46232,  November  2, 1990. 
Channel  271 C3  can  be  allotted  to 
Crawford  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  17  kilometera  (10.5  miles) 
northeast  in  order  to  avoid  a  short- 
spacing  to  Station  WGGA,  Channel 
270A  at  Cleveland,  Georgia,  and  vacant 
but  applied  for  Channel  271A  at 
Bolingbroke,  Georgia.  The  coordinates 
ara  North  Latihide  33-67-10  West 
Longitude  82-6»-30.  With  this  action, 
this  proceeding  is  terminated. 

EFFCCnvf  date:  March  21, 1901, 

FON  PUirrHOi  intonmation  contact: 

Nancy  J.  Walls,  Mass  Media  Bureau 
(202)634-8630. 

tUPPLSMENTARV  INFORMATION:  This  Is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-496. 
adopted  January  28, 1991,  and  released 
February  4, 1991.  The  full  text  of  this 
Commission  decision  Is  available  for 
inspection  and  copying  during  normal 
business  houra  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
bom  the  Commission's  copy  contractors. 
International  Transcription  Service  (202) 
867-3800, 2100  M  Street,  NW.,  suite  140, 
Washington.  DC  20037. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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PAfrr73-(AMCMDCOI 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AulhMHy:  47  U^C  IK  303. 


173.202   [Amandad] 

2.  Sectkm  73.202(b).  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  271A  and  adding 
Channel  271C3  at  Crawford. 

Federal  Communication*  Commission. 
Aadnw  |.  Rhodas. 

Acting  Chief,  AHocations  Branch,  Policy  and 
Rulea  Division,  Man  Media  Bureau. 
[FK  Doc.  91-30Se  Piled  a-7-ei;  9M  amj 
I  cooi  tris-eva 


47CFRPart73 

[MM  Dockat  Na  M-211;  RM-717t.  im- 
Ttlf) 


jQrdlna, 
MartaniM.  Ouincy.  and  TaMwaaM.  FL 

AOiNCv:  Federal  Communications 
Commission. 

I  Pinal  rule. 


m  This  document,  at  the  request 
of  Dokom  Broadcasting.  Inc..  substitutes 
Channel  276C2  for  Channel  27eA  at 
Tallahassee.  Florida,  and  modifies  the 
license  of  SUtion  VVTHZ(FM]  to  specify 
operation  on  the  higher  class  channel  In 
addition,  this  action  substitutes  Channel 
227A  for  Channel  284A  at  Gretna. 
Florida,  modifies  the  license  for  Station 
WGWD(FM)  to  specify  operaHon  on  the 
new  class  A  channel,  substitutes 
Channel  231A  for  vacant  but  applied  for 
Channel  227A  at  Marianna,  Florida,  and 
substitutes  Channel  284A  for  vacant  but 
applied  for  Channel  274A  at  Quhicy, 
Florida.  See  S6  FR 17780.  April  27. 19ea 
Channel  27eC2  can  be  allotted  to 
Tallahassee  at  its  present  transmitter 
site  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  7  A  Idloawters  (4.6  miles) 
northeast  Channel  227A  can  be  allotted 
to  Gretna  at  its  present  Ucensed  site  in 
compliance  with  the  minimum  distance 
separation  requirements  with  a  site 
restriction  of  &7  kilometers  (5.4  miles) 
southeast  Channel  231A  can  be 
substituted  for  vacant  but  applied  for 
Channel  227A  at  Marianna  in 
complianca  «vith  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
1.2  kihwaatara  (03  mile)  south,  and 
Channel  264A  can  be  substituted  for 
vacant  but  applied  for  Channel  274A  at 
Quincy  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 


restriction  of  6.6  kilometers  (4.1  miles) 
southeast.  The  coordinates  for  Channel 
276C2  at  Tallahassee  are  North  Latitude 
30-29-43  and  West  Longitude  84-13-51. 
The  coordinates  for  Channel  227A  at 
Gretna  are  North  Latitude  30-33-24  and 
West  Longitude  84-36-06.  The 
coordinates  for  Channel  231A  at 
Marianna  are  North  Latitude  30-45-47 
and  West  Longitude  85-13-52.  The 
coordinates  for  Channel  284A  at  Quincy 
are  North  Latitude  30-32-05  and  West 
Longitude  84-32-37.  This  document  also 
denies  a  counterproposal  filed  by 
William  P.  Dunkle.  UL  seeking  the 
allotment  of  Channel  276A  at 
Steinhatchee,  Florida,  as  that 
community's  first  local  FM  service.  The 
counterproposal  was  denied  because 
Dunkle  has  not  submitted  sufficient 
information  to  show  that  Steinhatchee  is 
a  community  for  allotment  purposes. 
With  this  action,  this  proceeding  is 
terminated. 

■Ff>ccnvi  date:  March  21, 1991. 

row  MMTNtn  MTOMMATION  CONTACT 
Nancy ).  Walls,  Mass  Media  Bureau 
(202)  634-653a 

SUPmaiBNTARY  MKMMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-211. 
adopted  January  24. 1991,  and  released 
February  4. 1991.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW.. 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service  (202) 
857-3800,  2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  7»-[  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autbority:  47  U.&C  IM.  303. 


S7SJ02   (Amandad] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  2e4A  and  adding 
Channel  227A  at  Gretna,  t^  removing 
Channel  227A  and  adding  Channel  231A 
at  Mariaima.  by  removing  Channel  274A 
and  adding  Channel  2e4A  at  Quincy, 
and  by  removing  Channel  278A  and 
adding  Channel  276C2  at  Tallahassee. 


Federal  Communications  Commission. 
Andrew ).  Rhodes, 

Acting  Chief,  Allocations  BrancK  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
(FR  Doc.  91-3060  Filed  2-7-91;  8:45  am) 
BHJJNQ  cooc  srta-ei-n 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharlc 
Admlnlatratlon 

50CFRPart672 

(Dediat  No.  tOliaa-OMai 

Qroundfiali  Of  tha  QuH  of  Alaaka 

AOINCV:  National  MiMine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACnONc  Notice  of  closure. 

summary:  The  Director.  Alaska  Region. 
NMFS,  (Regional  Director),  has 
determined  that  the  interim  total 
allowable  catch  (TAC)  speci^ed  for 
pollock  in  the  Shelikof  Strait  District  of 
the  combined  Western/Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
has  been  reached.  The  Secretary  of 
Commerce  (Secretary)  will  treat  pollock 
in  the  Shelikof  Strait  District  as  a 
prohibited  species  and  will  prohibit 
further  retention  of  pollock  in  the 
Shelikof  Strait  District  effective  12:00 
noon,  Alaska  local  time  (A.l.t.).  February 
4, 1991,  until  March  31, 1991,  or  until 
superseded.  This  action  is  necessary  to 
prevent  the  interim  TAC  of  pollock  in 
the  Shelikof  Strait  District  from  being 
exceeded  before  the  end  of  the  first 
quarter.  The  intent  of  this  action  is  to 
ensure  optimum  use  of  groundfish  while 
conserving  pollock  stocks. 

CFKCTIVI  DATS  This  notice  is  effective 
from  12K)0  noon  from  February  4, 1991, 
A.l.t..  until  March  31, 1991,  or  until 
superseded. 

FOM  FMrrMen  mFOMMATION  COMT  ACT 
Jessica  A.  Chairett  Resource 
Management  Specialist,  NMFS.  907-586- 
7228. 

8UFFLIMBNTAIIV  MFOMMATION:  The 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  within  the  Gulf 
of  Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act  Tho 
FMP  was  prepared  by  tlu  North  Pacific 
Fishery  Management  Council  and  was 
implemented  by  regulatk>ns  appearing 
at  SO  CFR  611.92  and  parts  620  and  672. 

The  amount  of  a  species  or  ^Mciaa 
group  apportioned  to  a  fishery  is  TAC 
as  defined  in  \  672J!0(c)(l).  Regidations 
implementing  the  FMP  provide  that  one- 
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fourth  of  the  preliminary  specifications 
(not  including  the  reserves  and  the  first 
quarterly  allowance  of  pollock)  and  one- 
fourth  of  the  halibut  prohibited  species 
catch  amounts  %vill  be  in  effect  on 
January  1  on  an  interim  basis  and  will 
remain  in  effect  until  superseded  by  a 
Federal  Register  notice  of  final 
specifications  (8  672.20(c){l)(i)).  The 
notice  of  preliminary  specifications  for 
the  1991  fishing  year  proposed  a  TAC  of 
pollock  for  the  Shelikof  Strait  District  of 
the  combined  Western/Central 
Regulatory  area  of  6,250  mt;  the  Interim 
TAC  is  1.562  metric  tons  (mt)  (55  CFR 
47897,  November  16. 1990). 

Under  §  672.20(c)(2],  if  the  Regional 
Director  determines  that  the  TAC  for 
any  target  species  or  of  the  "other 
species"  category  in  a  regulatory  area  or 
district  has  been  or  will  be  reached,  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  declaring  that  the 
species  or  species  group  is  to  be  treated 
in  the  same  manner  as  a  prohibited 
species  under  {  e72.20(e)  in  all  or  part  of 
that  area  or  district 

The  interim  TAC  of  pollock  for  the 
amount  apportioned  to  Shelikof  Strait 
has  been  reached,  and  the  Secretaiy  is 
prohibiting  further  directed  fishing  for 
pollock  in  the  Shelikof  Strait  District 
until  March  31, 1991,  or  until  superseded. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fish,  Fisheries.  Recordkeeping  and 
reporting  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated  February  4, 1991. 
Richard  H.  Schsefar. 

Director  of  Off  ice  of  Fisheries  Conservation 
and  Management  National  Marine  Fisheries 
Service. 

[FR  Doc  91-3041  Filed  2-4-«l:  4:36  pm] 
atUMfi  coot  Mi«-t>-H 


50  CFR  Part  683 
(Dockat  No.  900497-0256] 

Waatam  Pacific  Bottomfiah  and 
Saamount  Groundfiah  FiatMriaa 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Comemrce. 
ACTION:  Emergency  interim  rule; 
extension  of  effective  date. 


If:  The  Secretary  of  Commerce 
(Secretary)  extends  an  emeigency  rule 
now  in  effect  that  requires  vessel 
operators  to  notify  the  National  Marine 
Fisheries  Service  so  that  an  observer 
may  be  placed  on  board  vessels  that 


will  be  fishing  in  the  exdusive  economic 
zone  within  a  SO  nautical  mile  study 
area  around  the  Northwestern  Hawaiian 
Islands  (NWHI).  The  purpose  of  these 
regulations  is  to  gather  information  on 
possible  interactions  of  the  bottomfish 
fleet  with  the  endangered  Hawaiian 
monk  seal  [Monachus  schauinslandi) 
and  threatened  or  endangered  turtles. 
EFFECnvB  DATES:  The  emergency  rule  is 
effective  fri)m  0001  hours  local  time 
February  25, 1991,  to  2400  hours  local 
time  May  25. 1991. 
ADOMSStt:  A  copy  of  the 
environmental  assessment  prepared  for 
the  emergency  rule  may  be  obtained 
fit)m  E.C  Pullerton.  Director,  Southwest 
Region.  National  Marine  Fisheries 
Service,  300  South  Feiry  Street 
Terminal  Island,  California  90731. 
FOH  FURTHER  INFORMATION  CONTACTS 
Svein  Fougner,  Fisheries  Management 
Division,  Southwest  Region.  Terminal 
Island.  California  (213-514-6660).  or 
Alvin  Katekaru,  Pacific  Area  Office, 
Southwest  Region,  Honolulu,  Hawaii 
(808-955-6831). 

•UPPI^MCNTARV  INFORaUTlON:  Under 
the  emergency  action  authority  of 
section  305(e)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  the  Secretary  issued  an 
emergency  rule  (55  FR  4905a  November 
26. 1990)  amending  the  Fishery 
Management  Plan  for  the  Bottomfish 
and  Seamount  Groundfish  Fisheries  of 
the  Western  Pacific  Region  (FMP)  and 
its  hnplementing  regulations.  The  rule, 
which  is  effective  from  0001  hours  local 
time  November  27, 1990,  until  2400  hours 
local  time  February  24. 1991,  requires 
vessel  operators  to  notify  the  Regional 
Director,  Southwest  Region,  when 
intending  to  fish  within  50  nautical  miles 
of  French  Frigate  Shoals,  Gardner 
Pinnacles,  Laysan  Island.  Lisianski 
Island.  Pearl  and  Hermes  Reef,  Midway 
Islands  and  Kure  Island  in  the  NWHL 
Additional  information  on  the  basis  for 
this  action  may  be  found  in  the  Federal 
Register  of  November  26, 1990. 

The  Western  Pacific  Fishey 
Management  Council  requested  the 
emergency  rule,  agrees  to  this  extension, 
and  is  proceeding  with  an  amendment  to 
the  Fh^  to  make  the  rule  permanent 
Because  the  cinnmistances  in  the  fishery 
at  the  time  of  implementation  of  the 
emergency  interim  rule  still  exist  the 
Secretary  extends  for  90  days  the 
effective  dates  of  the  rule  under  section 
30^)(3)(B)  of  the  Magnuson  Act 

Ine  emergency  rule  is  exempt  bom 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(aKl)  of  that  Order.  This  rule 
was  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 


an  explanation  of  why  following  tite 
procedures  of  tliat  Oixler  was  not 
possible. 

List  of  Siriijects  in  SO  CFR  Part  683 

Fisheries. 

Dated:  Febroary  1, 1991. 
Michael  F.  TUlmaB. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
(FR  Doc  91-2903  Filed  2-7-91;  6:45  am) 


50  CFR  Part  685 
(Dockat  No.  •0OM7-OM7] 

Pelagic  Flaharias  Of  the  Waatam 
Pacific  Region 

AQCNCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Emergency  interim  rule: 
extension  of  effective  date. 


r.  The  Secretary  of  Commerce 
(Secretary)  extends  an  emergency  rule 
now  in  effect  that  establishes  permit 
and  reporting  requirements  for  all  U.S. 
longline  vessels  and  any  associated 
transshipment  vessels  operating  in  the 
fu«as  covered  by  the  Fishery 
Management  Plan  for  the  Pelagic 
Fisheries  of  the  Western  Pacific  Region 
(FMP),  and  implements  observer 
requirements  for  U.S.  longline  vessels 
fishing  within  a  50  nautical  mile  study 
area  around  certain  Northwestern 
Hawaiian  Islands  (NWHI).  The  purpose 
of  the  rule  is  to  ensure  adequate 
monitoring  of  the  rapidly  growing 
longline  fishery,  which  may  be  having  a 
dramatic  effect  on  pelagic  resources  and 
protected  species  in  the  NWHI. 
CFFECTlVB  0ATR8:  The  emergency  rule  is 
effective  from  0001  hours  local  time 
February  25, 1991.  to  2400  hours  local 
time  May  25, 1991. 
ADORESSES:  A  copy  of  the 
environmental  assessment  prepared  for 
the  emergency  rule  may  be  obtained 
from  EC  Fullerton.  Director,  Southwest 
Region.  National  Marine  Fisheries 
Service,  300  South  Ferry  Street 
Terminal  Island,  California  90731. 
FOR  FURTHER  MFORSIATION  CONTACT 
Svein  Fougner,  Fisheries  Management 
Division.  Southwest  Regioii.  Terminal 
Island.  California  (213-514-6660),  or 
Alvin  Katekaru,  Pacific  Area  Office. 
Southwest  Regioa  Honolulu.  Hawaii 
(806-955-8831). 

SUFFLBMmTARV  WIFORMATION:  Under 
the  emergerK^  action  authority  of 
section  305(e)  of  ttie  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  the  Secretary  issued  an 
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emergency  rule  (S5  FR  49285,  November 
27, 1990)  amending  the  FMP  and  its 
Unplementing  regulations.  The  rule, 
which  is  effective  from  0001  hours  local 
time  November  27, 1990,  until  2400  hours 
local  time  February  24. 1991,  establishes 
permit  and  reporting  requirements  for  all 
iongline  vessels  so  that  the  rapidly 
growing  Iongline  fleet  can  be  monitored 
effectively  for  a  proper  assessment  of 
the  Rshery  on  the  i>elagic  resources  and 
on  interactions  with  protected  species  in 
the  NWHI.  Owners  of  Iongline  vessels 
also  are  required  to  take  observers 
when  directed  by  the  Southwest 
Regional  Director,  NMFS,  if  they  intend 
to  fish  within  50  nautical  miles  off 
French  Frigate  Shoals,  Gardner 
Pinnacles,  Laysan  Island.  Lisianski 


island.  Pearl  and  Hermes  Reef.  Midway 
Laysan  Island.  Lisianski  Island.  Pearl 
and  Hermes  Reef.  Midway  Islands  and 
Kure  Island  in  the  NWHI.  Additional 
information  on  the  basis  for  this  action 
may  be  found  in  the  Federal  Register  of 
November  27, 1990 

The  Western  Pacific  Fishery 
Management  Council  requested  the 
emergency  rule,  agrees  to  this  extension, 
and  is  proceeding  with  an  amendment  to 
the  FVO>  to  make  the  rule  permanent. 
Because  the  circumstances  in  the  fishery 
at  the  time  of  implementation  of  the 
emergency  interim  rule  still  exist,  the 
Secretary  extends  for  90  days  the 
effective  dates  of  the  rule  under  section 
305(e)(3](B]  of  the  Magnuson  Act. 


The  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  Order.  This  rule 
was  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  following  the 
procedures  of  that  Order  was  not 
possible. 

List  of  Subjects  in  50  CFR  Part  685 

Fisheries. 

Dated:  February  1, 1991. 
Micha«l  F.  TUlmao, 

Acting  Assistant  AdminiatTator  for  Fisheries, 
Sational  Marine  Fisheries  Service. 
(FR  Doc.  91-2994  Piled  2-7-91;  8:45  am] 
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This  section  of  Vne  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
reguiaiions.  The  puqxwe  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  fmal 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agrioulturai  Marketing  Service 

7  CFR  Part  968 

[Oocfcet  No.  AO  F8V  88-1;  FV-e8-110] 

RIN0581-AA30 

Seedless  European  Cucumbers  Grown 
in  the  United  States;  Termination  of 
Proceeding  to  Formulate  a  Marlceting 
Agreement  and  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Termination  of  proceeding  and 
withdrawal  of  proposed  rule. 

summary:  This  notice  announces  the 
termination  of  a  proceeding  to 
promulgate  a  proposed  marketing 
agreement  and  order  program  for 
seedless  European  cucumbers,  more 
commmonly  known  as  "greenhouse 
cucumbers."  grown  in  the  United  States. 
Termination  is  based  on  the  results  of  a 
referendum  of  greenhouse  cucumber 
producers  conducted  by  the  U.S. 
Department  of  Agriculture  (USDA)  from 
October  8  through  November  9, 1990. 
DATES:  This  withdrawal  is  effective 
February  8. 1991. 

FOB  FURTMER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  room  2S2S-S  Washington,  DC 
20090-6456:  telephone  (202)  447-2020. 
SUPPLEMENTARY  INFORMATION: 

Prior  documents  in  this  proceeding: 
Notice  of  Hearing — Issued  on  June  22, 

1988,  and  published  in  the  Federal 
Register  on  June  27, 1988  (S3  FR  24070): 
Recommended  Decision  and 
Opportunity  to  File  Written 
Exceptions — Issued  on  September  29, 

1989,  and  published  in  the  Federal 
Register  on  October  11, 1989  (54  FR 
41601):  Reopening  and  Extension  of  the 
Period  to  File  Written  Exceptions- 
Issued  on  November  17, 1989.  and 
published  in  the  Federal  Register  on 
November  22. 1986  (54  FR  48252);  and 


Decision  and  Referendun  Order  oo 
Proposed  Marketing  Agreement  and 
Order — Issued  on  September  7, 1990, 
and  published  m  the  Federal  Register  on 
September  17. 1990  (55  FR  38066). 

This  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and 
therefore  is  not  subject  to  the 
requirements  of  Executive  Order  12291 
and  Departmental  Regualtion  1512-1. 

The  proposed  marketing  agreement 
and  order,  hereinafter  referred  to 
collectively  as  the  order,  were 
formulated  on  the  record  of  a  public 
hearing  held  at  Sacramento,  California, 
during  July  26-28, 1988,  to  consider  the 
proposed  Marketing  Order  No.  968 
(proposed  7  CFR  part  968)  regulating  the 
handling  of  seedless  European 
cucumbers,  commonly  known  as 
"greenhouse  cuciunbers,"  grown  in  the 
United  States.  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act.  and 
the  applicable  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
orders  (7  CFR  part  900).  The  Notice  of 
Hearing  contained  a  proposed  order 
submitted  by  the  American  Greenhouse 
Vegetable  Growers  Association. 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator  of  the 
Agricultural  Marketing  Service,  on 
September  29, 1989,  filed  with  the 
Hearing  Clerk,  USDA,  a  Recommended 
Decision  providing  an  opportimity  to  file 
written  exceptions  thereto  by  November 
13, 1989.  The  period  to  file  written 
exceptions  was  subsequently  reopened 
and  extended  to  December  13, 1989. 
Fourteen  exceptions  were  filed.  The 
Deputy  Assistant  Secretary  for 
Marketing  and  Inspection  Services,  on 
September  7, 1990,  issued  a  decision 
setting  forth  the  order  as  a  means  of 
effectuating  the  declared  policy  of  the 
Act.  The  decision  directed  that  a 
referendum  be  conducted  among 
greenhouse  cucxunber  producers  to 
determine  whether  or  not  the  required 
percentage  of  producers  favored 
issuance  of  the  order.  For  issuance  of 
the  order,  the  Act  requires  a  favorable 
vote  of  at  least  two-thirds  of  the 
producers  voting  in  the  referendum,  or 
by  those  producing  at  least  two-thirds  of 
the  volume  of  greenhouse  cuciunbers 


grown  by  those  voting  in  tlie 
referendum.  During  the  referendum 
conducted  from  October  8  through 
November  9, 1980,  the  order  failed  to 
receive  the  required  two-thirds  vote  by 
count  or  by  volume. 

Therefore,  it  is  hereby  determined  on 
the  basis  of  the  referendum  that  the 
order  cannot  be  made  effective. 
Accordingly,  the  proposed  rule  issued 
on  September  7, 1990,  is  hereby 
withdrawn  and  the  proceeding  with 
respect  to  the  order  is  terminated. 

Lists  of  Subjects  in  7  CFR  Part  968 

Cucumbers,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

Autiiority:  Sees.  1-19, 48  Stat  31.  as 
amended:  7  U.S.C.  601-674. 

Dated:  January  31, 1991. 

John  E.  Frydeolund, 

Deputy  Assistant  Secretary,  Marketing  anH 
Inspection  Services. 

(PR  Doc.  91-3042  Filed  2-7-91: 6:45  am] 

nUJNQ  CODE  M1»-«»4i 


Commodity  Credit  Corporation 
7CFR  Part  1496 

Procurement  of  Agricultural 
Commodities  for  Export  Programs 

agency:  Commodity  Credit  Corporation. 
USDA. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  would 
amend  the  regulation,  appearing  at  part 
1496  of  title  7  of  the  Code  of  Federal 
Regulations,  which  specifies  the 
procedures  by  which  Commodity  Credit 
Corporation  (CCC)  procures  processed 
agricultural  commodities  for  use  under 
title  n  of  die  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954  (Pub.  L  480),  as  amended.  The 
proposed  rule  would  apply  existing 
procedures  to  CCCs  procurement  of 
both  processed  and  nonprocessed 
agricultural  commodities,  and  address 
the  provision  of  agricultural 
commodities  from  CCC  inventory,  for 
programs  operated  under  the  au^ority 
of  section  4ie(b)  of  the  Agricultural  Act 
'of  1949,  as  amended:  Titles  11  and  HI  of 
Public  Law  480:  the  Food  for  Progress 
Act  of  1985,  as  amended:  and  any  other 
similar  export  programs  as  determined 
appropriate  by  CtX.  The  proposed  rule 
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would  alto  establish  special  procedures 
applicable  to  title  n.  Public  Law  480 
procurements  of  bagged,  processed,  or 
fortified  commodities  to  comply  with  the 
port  allocation  provisions  of  section 
901b(c)  of  the  Merchant  Marine  Act. 
1936.  as  added  by  Section  1525  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990. 

OATn:  Comments  on  this  proposed  rule 
must  be  received  by  March  11, 1991. 
AOOHnsct:  Send  comments  on  this 
notice  of  proposed  rulemaking  to: 
Director,  Commodity  Operations 
Division.  ASCS,  United  States 
Department  of  Agriculture  (USDA).  P.O. 
Box  2415.  Washington,  DC  20013. 

All  submissions  will  be  available  for 
public  inspection  during  regular 
business  hours  in  Room  5755,  South 
Building.  USDA. 

TOR  RMTHCR  IMfOHMATIOM  CONTACT:  A. 
James  Firth.  Commodity  Operations 
Division,  ASC8-USDA,  telephone:  (202) 
475-3565. 

■UPnOKNTAIIV  MFOmiATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "not  major."  It  has 
been  determined  that  this  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  will 
not  cause  a  major  increase  in  costs  to 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies  or  geographic  regions:  cmd  will 
not  have  an  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.  based  enterprises  to  compete  with 
foreign  based  enterprises  in  domestic  or 
export  maricets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

The  Department  has  prepared  a 
Preliminary  Regulatory  Impact  Analysis 
of  this  regulation.  Copies  of  the  analysis 
are  available  to  the  public  from  the 
Director,  Commodity  Operations 
Division,  ASCS,  Room  575^South 
Building,  14th  and  Independence 
Avenue.  SW.,  Washington.  DC  20013. 

This  action  will  not  have  a  signiHcant 
impact  upon  area  and  community 
development.  Therefore,  review  as 
established  by  Executive  Order  12372 
was  not  used  to  assure  that  units  of 
local  government  are  informed  of  this 
action. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 


action  will  not  have  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

Pursuant  to  the  authority  contained  in 
title  n  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954  (Pub.  L  480],  7  U.S.C.  1721,  et  seq.. 
CCC  makes  agricultural  commodities 
available  for  donation  overseas  to  meet 
famine  or  other  urgent  or  extraordinary 
relief  requirements,  combat 
malnutrition,  especially  in  children,  and 
promote  economic  and  community 
development  in  friendly  developing 
countries.  CCC  may  pay  transportation 
costs  to  designated  delivery  points 
abroad.  Private  Voluntary  Organizations 
(PVO's)  and  intergovernmental 
organizations  such  as  the  World  Food 
Programme  are  utilized  in  furnishing 
most  of  the  agricultural  commodities. 

CCC  makes  commodities  available  for 
donation  overseas  from  its  inventory  of 
agricultural  commodities  or  by 
procurement  on  the  open  market  through 
competitive  bids.  CCC,  through  the 
Agricultural  Stabilization  and 
Conservation  Service's  Kansas  City 
Commodity  Office,  procures 
commodities  for  donation  imder  title  II, 
Public  Law  480  utilizing  the  general 
principle  of  awarding  contracts  on  the 
basis  of  the  lowest  landed  cost  (LLC)  to 
the  U.S.  Government.  CCC  determines 
LLC  on  a  U.S.-flag  basis  for  the  quantity 
of  commodities  required  to  be  shipped 
on  U.S.-flag  vessels.  See  7  CFR  1496.5. 

Under  current  procurement 
procedures,  prior  to  the  receipt  of  offers 
from  commodity  suppliers,  CCC  obtains 
information  on  ocean  freight  rates  and 
services  for  use  in  its  bid  evaluation  to 
determine  the  LLC  for  processed 
commodity  procurement  contract 
awards.  CCC  determines  the  available 
ocean  service  and  applicable  ocean 
freight  rates  by  checking  trade  journal 
publications  or  similar  sources  for 
availability  of  appropriate  ocean 
transportation  services.  Carriers  may 
also  submit  amended  tariff  rate 
quotations  and  ocean  transportation 
service  offers  directly  to  CCC  for  use  in 
the  bid  evaluation  process. 

LLC  means  the  lowest  combined  total 
cost  of  the  commodity  plus 
transportation  charges  to  the  overseas 
destination.  LLC  is  calculated  on  the 
basis  of  U.S. -flag  rates  and  service  for 
that  portion  of  the  commodities 
purchased  that  CCC  determines  is 
necessary  and  practicable  to  meet  cargo 
preference  requirements. 


LLC  is  calculated  on  an  overall  basis 
without  regard  to  coimtry  of  vessel 
registry  for  the  balance  of  the 
commodities.  In  making  contract 
awards,  CCC  may  also  consider  other 
factors  such  as  the  availability  and 
adequacy  of  ocean  service  and  transit 
time. 

The  propopsed  rule  would  amend 
existing  regulations  at  7  CFR  part  1496 
to  specify  that  the  above  described  bid 
evaluation  procedure  will  be  followed 
by  CCC  in  the  procurement  of 
agricultural  commodities  under  title  D  ot 
Public  Law  480  that  are  not  processed, 
bagged,  or  fortified,  and  the 
procurement  of  all  agricultural 
commodities  under  the  Food  for 
Progress  Act  of  1985,  and  title  III  of 
Public  Law  480  as  added  by  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (the  Act). 

In  addition,  the  regulations  would  be 
amended  to  indicate  that  the  same 
principles,  i.e.,  lowest  landed  cost  to 
destination  with  consideration  of  U.S.- 
flag  service,  would  be  utilized  in 
determining  the  port  of  export  for  all 
commodities  furnished  by  CCC  from  its 
inventory  under  titles  II  and  III  of  Public 
Law  480.  the  Food  for  Progress  Act  of 
1985,  and  section  416(b)  of  the 
Agricultural  Act  of  1949,  as  amended, 
unless  otherwise  determined 
appropriate  by  CCC.  Commodities 
furnished  from  inventory  would  include - 
those  moving  directly  from  CCC  storage 
sites  as  well  as  commodities  received 
through  "swap"  transactions  for  export 
positioning.  CCC  will,  therefore, 
consider  the  various  cost  factors  in 
supplying  needed  commodities  from 
inventory  to  destination  including  such 
factors  as  inland  transportation,  bagging 
costs,  and  any  other  services  necessary 
to  furnish  the  desired  commodities. 
Flexibility  in  utilizing  this  procedure  for 
CCC-owned  commodities  is  deemed 
necessary  since  CCC  may  be  required  to 
make  its  allocation  decisions  based 
upon  factors  such  as  inventory 
management  considerations. 

Special  bid  evaluation  procedures  will 
be  undertaken  for  the  procurement  of 
processed,  bagged,  or  fortified 
commodities  supplied  under  title  II  of 
Public  Law  480.  CCC  proposes  to  change 
its  prociuement  procedure  in  this  regard 
as  a  result  of  an  amendment  to  section 
901b(c)  of  the  Merchant  Marine  Act, 
1936,  as  added  by  section  1525  of  the 
Act,  which  requires  CCC  to  take  certain 
actions  when  allocating  title  II,  Public 
Law  480  processed,  bagged,  or  fortified 
commodities.  The  Act  requires  that  CCC 
shall  (1)  allocate  50  percent  of  the 
processed,  bagged,  or  fortified 
commodities  on  the  principle  of  LLC 
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(without  regard  to  country  of  vessel 
registry),  (2)  utilize  this  procedure  only 
to  the  extent  that  allocations  to  Great 
Lakes  ports  reach  that  percentage  share 
of  cargo  allocated  to  that  port  range 
during  1984,  anc|  (3)  not  allow  cargo 
allocated  to  Great  Lakes  ports  to  be 
shipped  from  other  port  ranges-except 
as  necessary  to  meet  the  U.S.-flag  cargo 
preference  requirement.  If  cargo  is 
diverted  from  the  Great  Lakes  port 
range,  and  is  shipped  from  another  port 
range  to  meet  cargo  preference 
requirements,  CCC  must,  to  the  extent 
necessary  and  practical,  reallocate  an 
equal  amount  of  cargo  to  the  Great 
Lakes  port  range  within  the  same 
calendar  year. 

CCC  has  identified  two  options 
available  to  allocate  processed,  bagged 
or  fortified  commodities  procured  under 
title  II  of  Public  Law  480. 

Option  I 

A.  CCC  would  allocate  commodities 
and  award  contracts  using  a  single 
computer  bid  evaluation.  The  LLC  would 
be  calculated  on  an  overall  basis 
(foreign  and  U.S. -flag  vessels)  for  50 
percent  of  the  title  II,  Public  Law  480 
processed,  bagged,  or  fortified 
commodities  to  be  purchased.  The 
remaining  50  percent  will  be  purchased 
and  allocated  on  a  U.S.-flag  vesssel  LLC 
basis  as  under  existing  procedures. 

B.  If  CCC  determines,  during  the 
course  of  any  year,  that  allocations  to 
the  Great  Lakes  port  range  of  such 
commodities  firom  the  50  percent  of 
cargo  allocated  on  an  overall  basis  will 
exceed  the  percentage  share 
experienced  in  1984,  such  excess  will  be 
allocated  on  e  U.S.-flag  LLC  basis.  (See 
section  901b(c)(d)(B)  of  the  Merchant 
Marine  Act,  1936  as  amended  by  section 
1525  of  the  Act.) 

.   C.  For  the  50  perecent  of  cargo 
allocated  on  an  overall  basis,  cargo 
preference  requirements  would  then 
have  to  be  met  by  contracting  with  U.S.- 
flag  vessels  calling  at  the  particular  port 
representing  the  overall  lowest  landed 
cost  or  by  diverting  the  cargo  to  other 
ports  where  U.S.-flag  vessel  service  is 
available. 

D.  If  it  is  necessary  to  move  cargo 
from  Great  Lakes  ports  to  another  port 
range  in  order  to  comply  with  cargo 
preference  requirements.  CCC  will  take 
such  steps  at  it  determines  necessary 
and  practicable  to  allocate  a  like 
quantity  of  cargo  to  the  Great  Lakes 
ports  during  the  same  calendar  year. 
(See  section  901(c)(4)  of  the  Merchant 
Marine  Act  1936.  as  amended  by 
seciton  1525  of  the  Act) 

E.  The  quantity  replaced  at  the  Great 
Lakes  ports  would  be  in  addition  to  any 
quantity  that  would  otherwise  be 


allocated  to  the  Great  Lakes  port  range 
on  a  LLC  basis. 

F.  The  quantity  replaced  at  the  Great 
Lakes  ports  wotild  not  exceed  an 
amount  that  would  result  in  the  Great 
Lakes  ports  being  allocated  in  any  year 
a  share  of  title  II.  Public  Law  480 
processed,  bagged,  or  fortified 
commodities  that  exceeds  the  share 
experienced  by  that  port  range  in  1984. 
(See  section  901b(c)(3)(B)  of  the 
Merchant  Marine  Act  1936,  as  added  by 
section  1525  of  the  Act.) 

Optioon 

A.  CCC  would  allocate  conunodities 
and  award  contracts  using  two 
computer  bid  evaluations.  The  initial 
computer  evaluation  would  calculate  the 
allocations  for  50  percent  of  the  quantity 
to  be  procured  on  an  overall  LLC  basis 
without  regard  to  vessel  flag  and  for  the 
remaining  50  percent  on  a  U.S.-flag 
basis.  The  quantity  of  cargo  to  be 
allocated  to  the  Great  Lakes  port  range 
will  be  determined  fit)m  this  computer 
evaluation. 

B.  A  second  computer  evaluation  will 
determine  the  specific  port  allocation  of 
all  cargo  to  be  purchased.  This  will  be 
done  on  the  basis  of  cargo  preference 
requirements  for  the  program.  U.S.-flag 
rates  and  service  will  be  required  for 
that  portion  of  the  balance  of 
conunodities  being  piut;hased  that  CCC 
determines  is  necessary  and  practicable 
to  meet  total  program  cargo  preference 
requirements.  The  awarding  of  contracts 
would  be  on  the  basis  of  the  results  of 
the  second  computer  bid  evaluation, 
except  that  the  Great  Lakes  port  range 
allocation  would  be  based  on  the 
quantity  allocated  from  tha  first 
evaluation  and  any  additional  U.S.-flag 
cargo  allocated  as  a  result  of  the  second 
computer  evaluation. 

C.  The  special  Great  Lakes  port 
allocation  requirements  stated  in 
paragraphs  B..  D.,  E.,  and  F.  of  Option  I 
will  also  apply. 

CCC  believes  that  Option  II  is  a  more 
efficient  and  cost  effective  method  of 
mutually  accomplishing  the 
requirements  of  section  goib(c)  of  the 
Merchant  Marine  Act  1936,  and  the 
requirements  of  caigo  preference 
legislation.  The  need  to  meet  cargo 
preference  requirements  under  Option  I 
with  U.S.-flag  vessels  calling  at  ports  at 
which  cargo  is  allocated  without  regard 
to  vessel  flags  could  often  result  in 
higher  expenditures  for  ocean 
transportation  than  necessary  to  comply 
with  cargo  preference  requirements  as 
commodities  allocated  on  an  overall 
LLC  basis  will  not  necessarily  be 
allocated  to  ports  serviced  by  U.S.-flag 
vessels  or  with  the  least  cosdy  rates.  As 
a  result  less  commodities  would  be 


furnished  under  the  humanitarian  aid 
programs  involved.  Option.il  largely    . 
avoids  this  result 

CCC  invites  comments  from  the  publir. 
concerning  these  two  options  or 
suggestions  regarding  alternative 
approaches.  After  adoption  of  a  final 
rule,  CCC  will  issue  a  detailed 
explanation  of  the  LLC  procedure  to 
ensure  that  all  interested  parties  are 
aware  of  and  familiar  with  the 
procedure. 

Certain  nonsubstantive  changes  are 
also  included  in  the  proposed 
regulations  to  reflect  updated  citations. 

List  of  Subjects  in  7  CFR  Part  1496 

Agricultiu^l  commodities.  Maritime 
carriers.  Exports. 

Accordingly,  it  is  proposed  that  part 
1496  of  title  7  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

1.  The  authority  titation  for  part  1496 
is  revised  to  read  as  follows: 

Authority:  Sees.  201.  202,  204.  206.  301,  303. 
403,  407,  and  409.  Pub.  L  83-480:  at  amended 
by  Sec.  1512,  Pub.  L  101-624;  (7  U.S.C.  5676); 
Sec  416(b),  Pub.  L  81-439.  as  amended  (7 
U.S.C  1431(b));  Sec  1110.  Pub.  L  9&-198;  as 
amended  (7  U.S.C.  1736o);  Sees.  901b(c), 
Merchant  Marine  Act  1936,  as  amended  by 
sec  1525.  Pub.  L 101-624;  (46  U.S.C  App. 
1241flc)). 

2.  The  heading  of  part  1496  is  revised 
to  read  as  follows: 

PART  1496-PROCUREMENT  OF 
AQRICULTURAL  COMMODITIES  FOR 
EXPORT  PROGRAMS 

3.  Section  1496.1  is  revised  to  read  as 
follows: 

$1496.1    Ganaral  statement 

This  subpart  sets  forth  the  poUcies, 
procedures,  and  requirements  governing 
procurements,  including  allocations  to 
U.S.  ports,  of  agricultural  commodities 
for  donation  under  titles  II  and  III, 
Public  Law  480;  the  Food  and  Progress 
Act  of  1985,  as  amended,  and  other 
programs  determined  appropriate  by 
CCC  The  policies  and  procedures  set 
forth  in  this  regulation  will  also  apply  to 
agricultural  commodities  allocated  from 
CCC-owned  stocks  under  the  above 
programs  and  section  416(b)  of  the 
Agricultiu-al  Act  of  1949,  as  amended, 
unJess  otherwise  determined  to  be  in  the 
best  interests  of  CCC. 

4.  Section  1496.2  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§1496.2    Admlniatration 

•        •        •        •        • 

(b)  Purchases  or  the  furnishing  of 

commodities  from  CCC-owned  stocks, 

,  will  be  undertaken  to  fulfill  commodiQ^ 
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raquMti  for  te  progranM  ipedfiad  in 
Mctkm  1416.1. 

5.  The  first  Mntence  of  |  IMM  it 
revised  to  reed  es  follows: 


I14M.4    I ell 

Froo  time  to  time,  COC  will  issue 
invitations  to  purchase  or  procees 
agricultural  commodities  for  otiUntion 
in  the  programs  specified  in  section 
1480.1  •  •  • 

6.  Section  1486.5  is  amended  by 
revising  paragraphs  (a),  (bM5).  and  (i)  to 
read  as  follows: 


ofbMSL 


(a)  Lowest  landed  cost  The  general 
pttadple  of  awarding  contracts  that  will 
result  in  the  lowest  landed  cost  will 
prevail.  Lowest  landed  cost  will  be 
calculated  on  the  basis  of  U.S.  flag  rates 
and  service  for  that  portion  of  the 
commodities  being  provided  that  CCC 
determines  necessary  and  practicable  to 
meet  cargo  preference  requirements  and 
on  an  overall  basis  (foreign  and  U.S. 
flag)  for  the  remaining  portion  of  the 
commodities  being  furnished:  Provided, 
That  at  least  50  percent  of  the 
processed,  bagged,  or  fortified 
commodities  procured  under  title  D  of 
Public  Law  480  will  first  be  allocated  as 
between  great  Lakes  and  non-Great 
Lakes  ports  on  the  basis  of  overall  LLC. 
Notwithstanding  the  foregoing,  the 
additional  factors  set  forth  in  this 
section  will  be  considered  in  awarded 
contracts. 

o»*  *  • 

(5)  Availeble  service  will  be  analyzed 
to  ensure  that  the  port  or  coastal  range 
selected  for  exportation  has  available 
ocean  transportation  service  that  will 
ensure  compliance  with  cargo 
prefeience  requirements  widi  regard  to 
the  utilization  of  U.S.  and  othw  flag 
vessels  to  carry  commodities  shipped 
under  programs  covered  by  this 
regulation. 
•       •       •       •       • 

(f)  Great  Lakes  ports,  (1)  CCC  shall 
not  allocate  to  the  Great  Lakes  port 
range,  in  any  year,  a  percentage  share  of 
title  n.  Public  Uw  480  bagged, 
processed,  or  fortified  commodities 
allocated  under  the  lowest  landed  cost 
basis  without  regard  to  doouientation 
of  vessel  that  exceeds  the  percentage  of 
such  commodities  received  tai  1884,  as 
determined  by  the  Secretary  of 
Agriculture. 

(2)  CCC  shall  take  such  steps  as  are 
necessary  and  practicable,  without 
detriment  to  any  port  range,  to 
reallocate  with^  the  same  calendar 
year  any  cargo  to  the  Great  Lakes  port 
range  thet  is  diverted  from  such  port 
range  for  shipment  from  another  port 


raafe  In  order  to  meet  cargo  preference 
requirements. 

Signed  at  Washington.  DC,  on  February  1, 
1981. 

lUKhlXBiariM. 

BxacuUve  Vice  President,  Commodity  Credit 
Corpomtioru 
[FR  Do&  91-3077  Filed  2-7-81: 8:46  am] 
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PattMon  for  Rulaniaking;  Summary  of 

)Of 


AOINCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 


r.  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of  ' 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawala  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  inq>rove  the 
public's  awareness  of,  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATVa:  Comments  on  petitions  received 
mnst  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  May  6. 1861. 

AOONsaaaa:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No .  800 

Independence  Avenue,  SW., 
Washington,  DC  20691. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examiimtion  in  the 
Rules  Docket  (AGC-10),  room  91SG, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
WasMngton.  DC  20601;  telephone  (202) 
287-^32. 


Ide  Mepper,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20KQ1: 
telephone  (202)  267-8088. 

This  notice  is  published  pursuant  to 
paragraph  (b)  and  (f)  of  1 11.27  of  part  11 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  11). 

Issued  in  Washington.  DC  on  Februaiy  1. 
1901. 

Dahotah  E.  Swaak, 

Acting  Manager.  Program  Management  Staff, 
Office  of  the  Chief  Counsel 

Petitions  for  Rnlemeklng 

Docket  No.:  2SXn%. 

Petitioner.  Aircraft  Owners  and  Pilote 
Association,  Experimental  Aircraft 
Association,  Helicopter  Association 
International,  and  National  Association 
of  State  Aviation  Officials. 

Regulations  Affected:  14  CFR  91.24(b). 

Description  of  Petition:  To  amend 
1 91.24(b)  to  revise  the  Mode  C 
transponder  requirement  for  aircraft 
operating  within  a  terminal  control  area 
(TCA)  and  in  the  airspace  within  30 
miles  of  a  TCA  primary  airport  (the 
Mode  C  veil)  by  excluding  the  airspace 
at  and  below  2,500  above  the  surface 
(AGL)  from  tiie  boundary  of  Uie  TCA 
primary  airport's  control  zone  outward 
to  the  30-mile  of  the  Mode  C  veil. 

Petitioner's  Reason  for  the  Request 
The  petitioners  believe  that  this  would 
provide  the  means  for  general  aviation 
aircraft  to  gain  greater  access  to  satellite 
airports  and  helicopters  in  many 
metropolitan  areas  currentiy  restricted 
by  Mode  C  requirement^ 

[FR  Do&  91-3010  Filed  2-7-91;  8:46  am] 
I  cooi  4Sie>is-« 


14  CFR  Part  71 

[Alrspeoe  Dechet  No.  81-A80-81 

Propoaad  RavWon  of  Control  Zona, 
Tri-Clty.TN 


r.  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 


r.  This  notice  proposes  to  revise 
the  Tri-City,  TN  Control  Zone.  This    . 
action  would  eliminate  the  arrival  area 
extension  southwest  of  the  Tri-City 
Regional  Airport  The  arri  al  area 
extension  was  originally  designed  to 
afford  contiroUed  airspace  protection  for 
instrument  flight  rules  (IFR)  aircraft 
executing  the  nondirectional  radio 
beacon  (NDB)  standard  instrument 
approach  procedure  (SlAP)  to  runway  5. 
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Changes  in  this  SIAP  have  eliminated 
the  need  for  the  arrival  area  extension. 
Additionally,  a  minor  correction  would 
be  made  in  the  latitude/longitude 
coordinate  position  of  the  Tri-City 
Regional  Aiiport 

DATES:  Comments  must  be  received  on 
or  before:  March  22, 1991. 
ADOneaSKS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  ASO-530, 
Manager.  System  Management  Branch, 
Docket  No.  91-ASO-3,  P.O.  Box  20638. 
Atianta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistent  Chief 
Counsel  for  Southern  Region,  room  652, 
3400  Norman  Berry  Drive.  East  Point. 
Georgia  30344;  telephone  (404)  763-7646. 
RM  FURTHER  mPORMATION  CONTACT. 

James  G.  Walters,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  AUanta. 
Georgia  30320;  telephone  (404)  763-7646. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regtilatory.  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Conunimications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
conunents  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  stetement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
ASO-3."  The  postcard  will  be  date/time 
stamped  and  retiuned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  room  652, 3400  Norman  Berry 
Drive,  East  Point  Georgia  30344,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contect  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
System  Management  Branch  (ASO-530), 
Air  Traffic  Division.  P..O.  Box  20636, 
Atianta,  Georgia  30320.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  foture 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  section  71.171  of  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  to  revise  the  Tri-City.  TN 
Control  Zone.  This  action  would 
eliminate  the  arrival  area  extension 
southwest  of  the  Tri-Cify  Regional 
Airport  This  extension  is  no  longer 
required  for  airspace  protection  of  IFR 
aircraft  executing  standard  instrument 
approach  procedures  to  Rimway  5. 
Additionally,  a  minor  correction  would 
be  made  to  the  latitude/longitude 
coordinate  position  of  the  Tri-City 
Regional  Airport  Section  71.171  of  part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  FAA  Handbook 
7400.6G  dated  September  4, 1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ctirrent  It 
therefore.  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibilify  Act. 

List  of  Subjecto  In  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 


PART  71-OE8IQNATION  OP  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Atttfaority:  49  U.S.C  1348(a).  1354(a),  1510; 
Executive  Order  10B54: 49  U.S.C  10e(g) 
(Revised  Public  Law  97-449,  fanuaiy  12. 
1983):  14  CFR  11.89. 

171.171    [Amended] 

2. -Section  71.171  is  amended  as 
follows: 

Tri-aty.TN[ReviMd) 

Witliin  a  S-mile  radius  of  Tri-City  Regional 
Airport  (lat  38*28'30"  N.,  long.  82*24'2r'  W.); 
within  2  miles  each  side  of  Tri-City  ILS 
localizer  northeast  course,  extending  from  the 
6-mile  radius  zone  to  the  OM.  This  zone  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  East  Point  Georgia,  on  {anuary 
23.1981. 
DonCaaa. 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 
[FR  Doc  91-3007  Filed  2-7-91;  B:4S  am] 
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14  CFR  Part  75 

I  Airspace  Docket  No.  90-ASO-24] 

Propoeed  Alteration  ofJet  Route  J- 
151 

AQENCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  description  of  Jet  Route  1-151  by 
extending  the  route  from  Vulcan,  AL.  to 
Cross  City.  FL  This  extension  would 
enhance  the  transition  phase  of  flight 
bom  the  high  altitude  to  the  low  altitude 
airway  structitfe  over  the  Tallahassee. 
FL  very  high  fi«quency  omnidirectional 
radio  range.  This  action  would  reduce 
en  route  delays  and  reduce  controller 
workload. 

dates:  Conunents  must  be  received  on 
or  before  March  21. 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASO-500,  Docket  No. 
90-ASO-24.  Federal  Aviation 
Administration.  P.O.  Box  20636,  Atianta, 
GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  a.m  and 
5  p.m.  The  FAA  Rules  Docket  is  located 
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in  tk*  Oflloa  of  tlM  Odtf  CoonacL  room 
910. 800  ladopoiidanGe  Avenue,  8W., 
Waahinatoa.  DC 

An  inf  onnal  docket  nay  alao  be 
examined  during  mmnal  buslneas  hours 
at  the  office  of  dbe  Regional  Air  TrafBc 
Diviaion. 


ITMN  contact: 
Lewis  StiU.  Airspace  and  Obstruction 
Evaluation  Bnmch  (ATP-MO). 
Airspace— Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Pedwal 
Aviation  Administration.  flOO 
Independence  Avenue,  SW., 
Washington,  DC  20S91:  telephone:  (202) 
267-0250. 

ARV 


favitod 

Interested  parties  are  faivited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Qmunents  that  provide  the  Actual  basis 
supporting  the  viewrs  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Coinments 
are  spedflcally  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communicstions  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowlec^  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-eddressed 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  90- 
ASO<24."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  Use  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rides  Dodcet  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRKTs 

Any  person  may  obtain  a  copy  of  thia 
Notice  of  Propoeed  Rulemaking  (NFIU^ 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-23a  800  Indepoidence 
Avenue,  8W..  Waahington.  DC  20601,  or 
by  calling  (202)  287-4484. 


Communications  must  identify  the 
notice  number  of  thia  NPRM.  Persons 
interested  in  being  placed  oo  a  maiUng 
list  for  future  NF1lM*s  should  ateo 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

ThaPiopoeal 

The  FAA  is  considering  an 
amendment  to  part  75  of  the  Federal 
Aviation  Reguletions  (14  CFR  part  75]  to 
alter  the  description  of  Jet  Route  )-lBl 
by  extending  that  route  form  Vulcan. 
AL,  via  the  NEEDY  Intersection  to  Crocs 
City.  FL  The  addition  of  thia  route 
segment  would  improve  the  traffic  flow 
wUle  in  tranaitlon  from  the  terminal 
ana.  Section  75.100  of  part  75  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.0G  dated 
September  4, 1900. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establiahed  body  of  technical 
regulationa  for  which  frequent  and 
routine  amendments  are  neceaaary  to 
keep  them  operationally  currant  It 
therefore— (1)  ia  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
PoUdes  and  Procedures  (44  FR 11034; 
February  26, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  antidpat^  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

list  of  Sobiects  in  14  CFR  Fart  78 

Aviation  safety.  Jet  routes. 

^le  Propoeed  Ameodnent 

Accordingly,  purauant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
75  of  the  Federal  Aviation  Regulations 
(14  CFR  part  75)  as  follows: 

PART  7»-CSr ABUSNMENT  OF  JET 
ROUTES  AND  AREA  HIQH  ROUTES 

1.  The  authority  dtation  for  part  75 
continues  to  read  aa  follows: 

Authotlty:  40  U.8.C  lS4a(a).  13S4(a).  1810; 
Executive  Order  10864: 40  U AC  100(8) 
(RevlMd  Pub.  L  97-M8.  January  U,  1083);  14 
CFR  1180. 


H181|AMadaiq 

By  rsmoviag  the  words  TMn  Veksea.  ALt 
vie"  end  sabstltntiBf  die  words  Tnn  Cross 
aty.  PL.  INT  Chms  aty  327ntS28*M)  and 
Vulcan.  AL.  130*T(134*M)  radiala;  Vukan:" 

Issued  in  Washington.  DC  on  January  3Qi 
1901. 

Harold  W.  Becker. 

Manager,  Ainpoc»— Rulet  and  Aeronautical 
Information  Divition. 
[FR  Doc  91-30000  FUad  2-7-01;  8:45  am] 
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CoMtOkMrd 

S3CFRPwt117 

[CQO8-80-28] 

Diwwbf  Wqs  Opsratioii  RcquMIoiw! 
TIckfBw  Rivw,  LA 


r.  U.S.  Coast  Guard,  DOT. 
action:  Notice  of  proposed  rulemaking. 


:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD),  the  Coast 
Guard  is  considering  a  change  to  the 
regulation  governing  the  operation  of  the 
swing  span  bridge  over  the  Hckfew 
River,  mile  7.2.  on  LA22  at  IQllian. 
Livingston  Pariah.  Louiaiana.  The  change 
would  require  the  bridge  to  open  only  on 
the  hour  and  half-hour  to  pass 
navigation  from  7  a jn.  to  11  pjn.  This 
proposed  regulation  would  be  in 
adcUtion  to  tfie  preeent  regulation  which 
requires  at  least  four  houn  notice  for 
openings  from  11  pjn.  to  7  a.m.  This 
proposal  ia  being  made  because  a 
petition  waa  received  by  LDOTD  from . 
about  100  residents,  camp  owners,  and 
boat  ownen  that  desire  operati<m  of  the 
bridge  oa  a  regulated  basis  between  7 
a jn.  and  11  pjn.  for  the  sake  of  local 
convenience. 

DATO:  Comments  must  be  received  on 
or  before  March  25. 1991. 


;  Comments  should  be 
mailed  to  Commander  (ob).  Ei^th  Coast 
Guard  District  501  Magazine  Street 
New  Orleans,  Louisiana  70130-3396.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  in 
room  1115  at  this  addreas.  Normal  office 
houn  are  between  8  eon.  and  3:30  pjn., 
Monday  through  Friday,  except 
holidaya.  Commenta  may  alao  be  hand- 
delivered  to  this  addreaa. 


|7&l0t  (Awsndsdl 

2.  Section  75.100  is  amended  ao 
follows: 


itmn  contacts 
John  Wachter,  Bridge  Administratton 
Branch,  at  the  addraae  given  above» 
telephone  (604)  689-2985. 
BUPPU8MNTARV  MMMIATIONE 
Interested  persons  an  invited  to 
partic^Mte  ia  thia  proposed  rulemaking 
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by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Penons  desiring  acknowledfpnent  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander.  Eighth  Coast  Guard 
District  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
This  proposed  regulation  may  be 
changed  in  the  li^t  of  comments 
received. 

Drafting  Infonnation 

The  draften  of  this  notice  are  John 
Wachter,  project  officer,  and  LT  ]A. 
Wilson,  project  attorney. 

Discussion  of  Propoeed  Regulation 

Vertical  dearance  of  the  bridge  in  the 
dosed  position  is  5.0  feet  above  hi^ 
water  and  8J  feet  above  low  water. 
Navigation  through  the  bridge  consists 
of  shrimp/fishing  boats  «uid  recreational 
craft  Data  submitted  by  LDOTD  show 
that  traffic  through  the  bridge  can  be 
easily  accommodated  during  the 
proposed  regulated  period.  During  a  six- 
month  period  from  May  through 
Octobcnr,  1990.  vessel  traffic  tluough  the 
bridge  averaged  about  1.4  openings  per 
hour  on  weekends  and  holidays,  and 
fewer  than  0.3  openings  per  hour  on 
weekdays. 

The  reason  for  this  request  is  that 
local  residents,  camp  owners,  and  boat 
owners  requests  regulated  operation  of 
the  bridge  for  local  convemence.  The 
LDOTD  recognizes  that  there  may  be  an 
unusual  occasion  to  open  the  bridge  for 
an  emergency  or  to  operate  the  bridge 
on  demand  for  an  isdated  but 
temporary  surge  in  waterway  traffia 
and  has  committed  to  doing  so  if  such 
an  event  should  occur. 

Federalism 

This  proposed  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  it  has  been 
demonstrated  that  the  rulemaking  does 
not  have  suffident  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Economic  Assessment  and  Certifkation 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 


polides  and  procedures  (44  FR  11034. 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  condusion  is  that  the 
proposed  regulation  will  not 
significantiy  delay  any  vessels.  Since 
the  impact  is  expected  to  be  minimal 
the  Coast  Guard  certifies  tiiat  if 
adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Imped 

This  rulemaking  hes  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.S  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33.  Code  of  Federal  Regulations, 
as  follows: 

PART  117— ORAWBRIDQE 
OPERATION  REQULATKNIS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Auttiarity:  33  U.S.C  489: 49  CFR  1.46  and  33 
CFR  1.05-l(g). 

2.  Section  117.506  is  revised  to  read  as 
follows: 

(117.808   Tlcfcfaw  River 

The  draw  of  the  S22  bridge,  mile  7.2  at 
IGUian.  need  open  only  on  the  hour  and 
half-hour  from  7  a.m.  to  11  pjn.  From  11 
p.m.  to  7  a.m.  the  drew  shall  open  on 
signal  if  at  least  four  houn  notice  is 
giveiL  The  draw  shall  open  on  signal  for 
an  emergeiu:y  or  if  a  temporary  surge  in 
waterway  traffic  should  occur. 

Dated:  January  21.  lOBt 
|.M.Loy. 

Rear  Admiral  U.S.  Coatt  Guard  Commander, 
Eighth  Coast  Guard  DittricL 

[FR  Doc.  91-3094  Piled  2-7-01;  6:45  am] 
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ENVmONMENTAL  PROTECTION 
AGENCY 

40CFRChl 

[AMSfRL-3003-«] 

Intent  To  Form  en  Advisory  CoiiMiiillee 
To  Negotiate  OuldeBnet  snd  Propoeed 
Regulationa  Implementing  dean  Fuels 
Provisions  and  Announcement  of 
Public  Meeting 

AOCNCY:  Envirotunental  Protection 
Agency  [EPA]. 

action:  Notice  of  intent  to  form  a 
negotiated  rulemaking  committee  and 
announcement  of  public  meeting. 

SWMlAnv:  EPA  is  considering 
establishing  one  or  two  advisory 
committees  to  negotiate  issues  for  the 
purpose  of  reaching  a  consensus  in  the 
development  of  proposed  regulations 
under  the  clean  fuels  provisions  of 
section  211  of  the  Clean  Air  Act  (the 
Act)  as  amended  by  the  Clean  Air  Act 
Amendments  of  1990.  Those  regulations 
indude  requirements  for  reformulated 
gasoline  under  section  211(k).  detergent 
additives  under  section  211(1),  and 
labeling  of  oxygenated  gasoline  under 
section  211  (m).  A  committee  would  also 
be  used  to  negotiate  guidelines  for 
oxygenated  fuel  credit  trading  programs 
for  hidusion  in  state  implementation 
plans  under  section  211(m).  Any 
negotiating  committee  would  be  created 
under  the  Federal  Advisory  Committee 
Act  (FACA)  and  tiie  Negotiated 
Rulemaking  Act  of  1990  (NRA),  and 
would  consist  of  representatives  of  the 
interests  that  will  be  significsntiiy 
affected  by  the  outcome  of  the  rules  or 
guidelines. 

This  notice  describes  the  subject, 
scope  and  issues  underiying  the 
regulations  and  guidelines  that  would  be 
negotiated.  It  also  lists  the  interests  that 
EPA  believes  «vill  be  significantiy 
affected  by  the  rules  or  guidelines  and 
the  penons  or  entities  proposed  to 
represent  those  interests  in  the 
negotiations. 

EPA  requests  comments  on  (1) 
whether  negotiations  are  appropriate 
and  feasible  for  development  of  the 
proposed  regulatioiu  and  guidelines 
described.  (2)  whether  EPA  has 
identified  the  appropriate  issues 
underlying  the  regulations  and 
guidelines  and  the  interests  that  will  be 
significantiy  affected  by  them,  and  (3) 
whether  the  persons  proposed  for 
committee  memberehip  would 
adequately  represent  tiiose  interests. 
Any  person  or  entity  that  believes  its 
interests  would  not  be  adequately 
represented  by  any  of  those  proposed 
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for  committee  memberthip  may  submit 
an  application  for  membership  or 
nomination  of  another  person  in 
accordance  with  the  procedures 
described  below. 

EPA  also  announces  that  it  will 
conduct  a  public  meeting  on  the 
proposed  use  of  negotiations  for  the 
regulations  and  guidelines.  The  meeting 
will  explore  the  feasibility  of  negotiating 
the  proposed  rules  and  guidelines 
described  and  the  issues  that  any 
committee  would  have  to  address.  Any 
person  interested  in  the  negotiation  of 
the  proposed  rules  and  guidelines  is 
encouraged  to  attend. 

OATit:  EPA  will  conduct  a  public 
meeting  concerning  this  notice  on 
February  21  and  22, 1991  in  Washington, 
DC  The  meeting  will  be  held  from  10 
a  jn.  to  5  p  jn.  on  February  21  and  from  9 
ajn.  to  1  pjn.  on  February  22.  Comments 
on  the  issues  raised  by  this  notice  and 
any  applications  or  nominations  for 
membership  on  the  negotiating 
committee  must  be  received  by  March 
11. 1991. 

AOOMSStS:  The  public  hearing  %vill  be 
held  at  the  Quality  Hotel  Capitol  Hill, 
415  New  Jersey  Avenue,  NW., 
Washington,  DC  20001. 

Comments  pertaining  to  the 
reformulated  gasoline  regulations  should 
be  submitted  (in  duplicate  if  possible)  to 
Air  Docket  Section  (LE131).  EPA, 
Attention  Docket  #A-91-02, 401 M 
Street,  SW.,  Washington,  DC  2DW0,  A 
copy  should  also  be  sent  to  Carol 
Menninga,  9388-12,  EPA,  Motor 
Vehicle  Emission  Laboratory,  2565 
Plymouth  Road,  Ann  Arbor,  MI  48106. 

Comments  pertaining  to  oxygenated 
fuels-related  issues  should  be  submitted 
(in  duplicate  if  possible)  to  Air  Docket 
Section  (LE131).  EPA.  Attention  Docket 
#A-9l-04. 401 M  Street  SW., 
Washington,  DC  204ea  A  copy  should 
also  be  sent  to  Alfonse  Mannato,  EN- 
397.  EPA,  401  M  Street,  Washington.  DC 
2046a 

DockeU  #A-91-02  and  #A-91-04 
contain  the  materials  relevant  to  this 
notice  and  may  be  inspected  at  room 
1500M.  1st  Floor.  Waterside  MaH  401  M 
Street  SW.,  Washington,  DC  between 
8:30  ajn.  and  noon  and  1:30  and  3;30 
p jn.  As  provided  in  40  CFR  part  2,  a 
reasonable  fee  may  be  charged  for 
coyping. 

row  WRTHBR  MmMATION  CONTACT: 

For  information  pertaining  to  the 
establishment  of  the  negotiation 
committee  and  associated 
administrative  matters,  contact:  Chris 
Kirtx,  Director,  Regulatory  Negotiation 
Project  Information  and  Regulatory 
System  Division,  EPA  (PM-223Y),  401 M 


Street.  SW.,  Washington.  DC  2046a 
(202)  382-7565. 

For  information  pertaining  to  the 
reforumulated  gasoline  regulation  and 
underlying  issues,  contact:  Carol 
Menninga  at  the  address  provided 
above  or  by  phone,  (313)  668-4575.  For 
information  pertaining  to  oxygenated 
fuels  and  underlying  regulatory  issues, 
contact:  Alfonse  Mannato  at  the  address 
provided  above  or  by  phone.  (202)  382- 
2640. 
SUPWiUMNTARV  MTOHMATION: 

1.  EPA's  Regulatory  Negotiation  Project 

EPA  established  the  Regulatory 
Negotiation  Project  in  1983  to  explore 
and  demostrate  the  value  of  negotiation 
and  other  consensus-building  techniques 
for  developing  better  regulations  which 
could  be  implement  in  a  less  adversarial 
setting. 

Negotiations  have  been  conducted 
through  advisory  committees  chartered 
under  FACA.  The  goal  of  each 
committee  has  been  to  reach  consensus 
on  the  language  or  issues  involved  in  a 
proposed  rule.  Where  consensus  has 
been  reached,  it  has  been  used  as  the 
basis  of  the  Agency's  proposed  rule.  All 
procedural  requirements  of  the 
Administrative  Procedure  Act  and  other 
applicable  statutes  have  continued  to 
apply.  From  its  experience  with 
regulatory  negotiations,  EPA  has 
developed  criteria  for  evaluation  of 
potential  items  for  negotiation.  To 
qualify  under  EPA's  selection  criteria, 
an  item  must: 
— Be  planned  for  proposal; 
— Have  a  relatively  small  number  of 

identifiable  parties,  in  an  appropriate 

balance  and  mix.  who  have  a  good 

faith  interest  in  negotiating; 
— present  a  limited  number  of  related 

Issues,  for  which  sufficient 

informatioon  is  available  for 

resolution:  and 
— Have  a  ti|oe  factor  that  lends  some 

urgency  to  reaching  consensus. 

The  eight  negotiations  conducted  to 
date  have  aided  the  Agency  in  better 
defining  the  issues  and  bi  crafting  better 
approaches.  Those  regulatory 
negotiations  were: 

1.  Nonconformance  penalties  imder 
the  Clean  Air  Act  (CAA);  Final  Rule: 
August  30, 1985. 

2.  Emergency  Pesticide  Exemptions 
under  the  Federal  Insecticide,  Fungicide 
and  Rodentidde  Act  (FIFRA):  Final 
Rule:  January  15. 1986. 

3.  Farmwoiker  Protection  Standards 
for  Agricultural  Pesticides  under  FIFRA; 
Proposed  rule:  July  8. 1988. 

4.  Asbestos  Containing  Materials  in 
Schools  under  the  Asbestos  Hazard 


Emergency  Responsibility  Act  of  1986; 
Final  Rule:  October  30, 1987. 

5.  New  Source  Performance  Standards 
for  Woodbuming  Stoves  under  the  CAA; 
Final  Rule:  February  26, 1988. 

6.  Underground  Injection  of 
Hazardous  Waste  under  the  Hazardous 
and  Solid  Waste  Amendments  of  1984; 
Final  Rule:  July  26, 1988. 

7.  Minor  Permit  Modifications  under 
the  Resoiuce  Conservation  and 
Recovery  Act;  Final  Rule:  September 
1988. 

8.  Control  of  Fugitive  Emissions  of 
Hazardous  Air  Pollutants  for  Equipment 
and  Leaks;  Agreement  in  Principle: 
December  1990. 

In  December  1987,  the  Program 
Evaluation  Division  of  EPA's  Office  of 
Policy  Planning  and  Evaluation 
completed  an  assessment  of  the 
regulatory  negotiations  program.  The 
study  confirmed  that  negotiation  is 
especially  appropriate  in  situations 
which  involve  the  resolution  of  a  limited 
number  of  related  issues,  none  of  which 
involve  fundamental  questions  of  value 
or  extremely  controversial  national     - 
policy.  The  study  further  concluded  that: 

— Negotiated  rules  can  produce  rules 
that  are  more  pragmatic  with  better 
environmental  results  while  still 
meeting  statutory  requirements. 

^Negotiated  rules  are  also  more  likely 
to  be  acceptable  to  the  affected 
industries,  the  public  interest  sector, 
and  state  and  local  governments 
Involved  in  developing  thenL 

^Negotiation  may  also  result  in  earlier 
implementation  of  a  rule  by  reducing 
the  time  it  takei  to  proceed  from 
proposed  to  final  rulemaking. 

EPA  believes  that  the  benefits  to  all 
parties  of  regulatory  negotiation  are 
substantial,  and  is  committed  to 
continued  use  of  regulatory  negotiation 
and  other  consensus-based  processes 
for  rulemaking  when  appropriate. 

IL  The  Negotiated  Rulemaking  Act  of 
1990 

Congress  recendy  enacted  the  NRA  to 
provide  a  framework  for  the  conduct  of 
negotiated  rulemaking  to  encourage 
agencies  to  use  the  process  when  it 
enhances  informal  rulemaking.  Modeled 
in  large  part  on  EPA's  own  regulatory 
negotiations  approach,  it  provides  that 
an  agency  may  establish  a  negotiated 
rulemaking  committee  to  negotiate  and 
develop  a  proposed  rule  where  the 
agency  detennines  that  use  of  the 
negotiated  rulemaking  procedure  is  in  >  - 
the  public  Interest  In  making  that 
determination  the  agency  is  to  consider, 
among  other  things,  whether 


Fadfl  Regbtar  /  Vol.  56.  No.  27  /  Friday.  February  «,  1991  /  Propotied  Rulee 


Sim 


—There  are  a  limited  number  of 
identifiable  interests  that  will  be 
significantly  affected  by  the  rule; 

—There  is  a  reasonable  likelihood  that  a 
committee  can  be  convened  with  a 
balanced  representation  of  persons 
who  can  adequately  represent  the 
interests  identified  and  are  wilUng  to 
negotiate  in  good  faith  to  reach  a 
consensus  on  the  proposed  rule; 

—There  is  a  reasonable  likelihood  Uiat  a 
committee  will  reach  a  consensus  on 
the  proposed  rule  within  a  fixed 
period  of  time; 

— ^The  negotiated  rulemaking  procedure 
will  not  unreasonably  delay  the  notice 
of  proposed  rulemaking  and  the 
issuance  of  the  final  rule;  and 

— ^The  agency,  consistent  with  the 
applicable  law,  will  use  the  consensus 
of  the  committee  with  respect  to  the 
proposed  rule  as  the  basis  for  the  rule 
proposed  by  the  agency  for  notice  and 
comment 

The  NRA  authorizes  the  use  of 
independent  conveners  to  assist  the 
agency  in  identifying  the  interests  that 
will  be  significantiy  affected  by  a  rule 
and  in  discussing  with  representatives 
of  those  interests  issues  of  concern  and 
whether  negotiated  rulemaking  is 
feasible  and  appropriate  for  the 
particular  rule.  The  convener  then 
reports  his  or  her  findings  to  the  agency. 

If,  after  considering  a  convener's 
report  or  conducting  its  own 
assessment  the  agency  wants  to 
proceed  with  negotiated  rulemaking,  it  is 
to  publish  in  the  Federal  Register  a 
notice  describing  the  subject  and  scope 
of  the  proposed  rule  the  Agency  intends 
to  negtitiate,  the  issues  and  interests 
involved,  and  the  persons  or  entities 
that  EPA  proposes  to  include  on  the 
negotiated  rulemaking  committee.  The 
purpose  of  the  notice  is  to  give  members 
of  the  public  a  chance  to  comment  on 
use  of  negotiated  rulemaking  for  die 
proposed  rule,  the  Agency's 
identification  of  the  issues  and  interests 
involved,  and  the  proposed  membership 
of  the  committee.  The  NRA  provides  for 
a  30-day  period  during  which  the  public 
may  submit  any  conunents  and 
applications  or  nominations  for 
membership  on  &e  conunittee.  Today's 
notice  fulfills  this  purpose  and  begins 
the  30-day  comment  period. 

When  an  agency  proposes  use  of 
negotiated  rulemaking,  it  must  make  a 
final  determination  on  whedier  it  is 
feasible  and  appropriate  to  do  so  in  light 
of  any  comments  received.  Notice  of  the 
agency's  final  decision  is  to  be 
published  in  die  Pedatal  RaiMer  and 
sent  to  anyone  applying  for  committee 
membership. 


The  procedures  applicable  to  a 
negotiated  rulemaking  committee  itself 
are  described  in  a  later  section  of  this 
notice. 

in.  Subject  and  Scope  of  Rides  and 
Guidelinee  Proposed  for  NegotiatioB 

The  Clean  Air  Act  Amendments  of 
1990  included  a  number  of  provisions 
designed  to  reduce  the  contribution  of 
cars  and  trucks  to  air  pollution.  Many  of 
the  provisions  apply  to  the  cars  and 
trucks  themselves,  requiring 
improvements  in  the  vehicles'  emission 
controls.  Several  provisions,  by  contrast 
apply  to  the  fuels  used  to  run  vehicles, 
including  those  on  the  road  today.  One 
requires  use  of  cleaner,  "reformulated" 
gasoline  in  certain  ozone  nonattainment 
areas.  Another  requires  that  all 
gasolines  contain  detergent  additives  to 
prevent  deposits  which  degrade 
emission  control  performance.  A  third 
requires  the  use  of  gasoline  containing 
at  least  2.7  percent  oxygen  by  weight  in 
carbon  monoxide  nonattainment  areas. 
EPA  is  here  proposing  that  proposed 
regulations  atul  guidelines  implementing 
these  clean  fuels  provisions  bie 
developed  through  negotiation. 

A.  Reformulated  Gasoline 

1.  Statutory  Provisions 

Section  211(k)  of  the  Act  as  amended 
prohibits  gasoline  Uiat  EPA  has  not 
certified  as  reformulated  from  being  sold 
to  consumers  in  the  nine  large  cities 
which  experienced  the  worst  ozone 
pollution  during  1987  through  1988. 
Those  cities  are  Baltimore,  Chicago. 
Hartford,  Houstoa  Los  Angeles. 
Milwaukee,  New  York,  Philadelphia  and 
San  Diego.  Any  other  ozone 
nonattainment  area  may  have  the 
prohibition  applied  to  gasoline  sold 
within  its  borders  at  the  request  of  the 
governor  of  the  state  in  whidi  it  is 
located  Further,  conventional  gasoline 
sold  elsewhere  may  not  be  more 
polluting  than  it  was  in  1990.  The 
prohibitions  take  effect  beginning 
January  1. 1995,  although  a  later 
effective  date  may  be  provided  in  the 
case  of  opt-in  areas  under  certain 
circumstances. 

Section  211(k)  requires  EPA  to 
promulgate  regulations  establishing 
requirements  for  reformulated  gasoline 
within  one  year  of  the  amendments' 
enactment,  i.e.,  November  IS,  1991. 
Those  regiUations  must  include  the 
specifications  and  performance 
standards  that  gasoline  must  meet  to  be 
considered  reformulated;  a  process  for 
certifying  gasolines  as  reformulated:  a 
program  fbr  granting  tradeable  credits  to 
fuel  producers  that  certify  reformulated 
gasoline  that  is  lesa-poUuting  than 


required;  and  previsions  implementing 
the  prohibition  against  sale  of 
conventional  gasoline  that  is  dirtier  than 
it  was  in  1990. 

In  general,  section  211  (k)  provides 
that  EPA's  reformulated  gasoline 
regulations  "shall  require  the  greatest 
reduction  in  emissions  of  ozone  forming 
volatile  organic  compounds  [VOCs] 
(during  the  high  ozone  season)  and 
emissions  of  toxic  air  pollutants  (during 
the  entire  year)  achievable  through  the 
reformulation  of  conventional  gasoline." 
taking  into  account  costs,  related  health 
and  environmental  impacts  and  energy 
requirements.  In  particular,  it  requires 
that  reformulated  gasoline  contain: 

— At  least  2.0  percent  oxygen  by  weight 
except  as  otherwise  required  by  the 
Act  or  in  the  case  of  ozone 
nonattainment  areas  for  which  EPA 
has  found  that  compliance  with  the 
requirement  would  prevent  or 
interfere  with  attainment  with  a 
national  ambient  air  quality  standard: 

— No  more  than  1.0  percent  benzene  by 
volume; 

— No  heavy  metals,  except  for  any  metal 
other  than  lead  for  which  EPA  has 
found  that  addition  of  the  metal  will 
not  increase  toxic  air  emissions  from 
vehicles:  and 

— ^Deposit-preventing  additives  (required 
for  both  conventional  and 
reformulated  gasolines). 
Section  211(k)  also  requires  that 

reformulated  gasoline  meet  the 

following  emission  requirements: 

— Nitrogen  oxide  (NO,)  emissions  that 
result  from  use  of  reformulated 
gasoline  may  not  exceed  the  level  of 
such  emissions  tliat  result  from  use  of 
a  defined  baseline  gasoline  (if  this 
requirement  in  comtrination  with  the 
other  requirements  is  technically 
infeasible,  EPA  may  adjust  or  waive 
the  other  requirements  as  necessary): 
and 

— ^The  aggregate  mass  emissions  of 
VOCs  and  of  toxics  that  result  from 
use  of  reformulated  gasoline  must: 

— Be  15  percent  below  the  level  of  such 
emissions  that  result  from  use  of  the 
baseline  gasoline;  or 

— ^Not  exceed  the  level  of  such 
emissions  that  result  from  use  of  a 
gasoline  meeting  the  content 
specifications  listed  above  as  well  as 
having  an  aromatic  hydrocarbon 
content  of  no  more  than  25  percent  by 
volume,  whidiever  achieves  greater 
reductions.  The  required  emission 
reductions  for  VOCs  and  toxics  are  to 
be  determined  separately. 

The  regulations  are  also  to  include 
procedures  for  certifying  gasolines  that 
meet  the  applicable  requirements. 
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Section  211(k)  provides  that  In  response 
to  a  petition  for  certification,  the  agency 
is  to  certify  a  fuel  formulation  or  slate  of 
fuel  formulations  if  such  fuel  or  fuels 
comply  with  the  content  and  emission 
performance  requirements.  In  addition, 
the  section  requires  that  EPA's 
regulations  iniihide  appropriate 
measures  of,  and  methodologies  for, 
ascertaining  the  emissions  of  air 
pollutants  that  result  from  use  of 
particular  fuels. 

As  noted  earlier,  section  211(k) 
permits  other  ozone  nonattainment 
areas  to  opt  into  the  reformulated 
gasoline  program.  It  provides,  however, 
that  if  EPA,  after  consulting  with  the 
Department  of  Energy,  finds  that  there  is 
insufficient  domestic  capacity  to 
produce  reformulated  gasoline,  it  shall 
be  rule  extend  the  effective  date  of  the 
program  in  opt-in  areas  for  one  year 
(and  may,  by  rule,  renew  the  extension 
for  two  additional  one-year  periods). 
Anyone  may  petition  EPA  for  such  a 
waiver,  and  the  Agency  must  act  on  the 
petition  within  six  months  of  receiving 
it 

Section  211(k)  further  requires  that  the 
regulations  provide  for  tradeable  credits 
to  be  granted  for  reformulated  gasolines 
which  contain  more  oxygen  than 
required  or  contain  less  benzene  or 
aromatic  hydrocartxins  than  allowed. 
Credits  may  be  used  to  demonstrate 
compliance  with  the  reformulated 
gasoline  requirements  within  the 
nonattainment  area  or  areas  in  which 
they  were  generated.  Section  211(k) 
provides,  however,  that  credits  cannot 
be  granted  to  the  extent  that  use  of  such 
credits  would  result  in  lower  average 
levels  of  oxygen  or  higher  average  levels 
of  aromatic  hydrocarbons  and  benzene 
than  the  average  level  of  those 
constituents  that  would  occur  in  the 
absence  of  using  such  credits. 

The  regulations  required  by  section 
211(k)  must  also  include  anti-dimiping 
rules  applicable  to  all  gasoline  sold 
outside  of  covered  areas.  The  anti- 
dumping rules  are  to  ensure  that 
gasoline  (other  than  reformulated 
gasoline)  sold  by  each  refiner,  blender 
and  importer  of  gasoline  does  not  result 
in  average  per  gallon  emission  of  VOCs, 
NOp  carbon  monoxide  (CO)  and  toxics 
in  excess  of  such  emissions  attributable 
to  gasoline  sold  by  that  refiner,  blender 
or  importer  in  1990.  (Any  increase  in 
NO,  emissions  caused  by  use  of 
oxygenates  nevertheless  can  be  offset 
by  reductions  in  VOC  or  CO  emissions.) 
The  f  ';tion  thus  contemplates  company- 
specu     limits  based  on  each  company's 
1990  gasoline.  It  provides,  however,  that 
if  the  Agency  determines  that  no 
adequate  and  reUable  data  exists  for  a 


company's  190O  gasoline,  the  baseline 
gasoline  defined  by  the  section  shall  be 
used  in  determining  compliance  with  the 
anti-dumping  rules. 

2.  Anticipated  Environmental  Impact 

EPA  expects  that  the  reformulated 
gasoline  requirements  will  reduce  mass 
VOC  emissions  from  all  gasoline 
vehicles  in  covered  ozone 
nonattainment  areas  by  at  least  15 
percent  begiiming  in  1995.  The  ozone- 
forming  potential  of  these  VOC 
emissions,  in  turn,  is  expected  to  be 
reduced  by  somewhat  mora  than  15 
percent.  The  average  reactivity  of 
gasoline  in  the  covered  areas  is 
expected  to  drop  somewhat,  as  well, 
since  reactivity  reductions  due  to 
oxygenate  addition  and  aromatics 
control  are  expected  to  exceed 
reactivity  increases  due  to  removal  of 
butane  and  benzene. 

Mass  toxics  emissions  from  gasoline 
vehicles  in  covered  areas  are  projected 
to  be  reduced  by  30  to  35  percent 
beginning  in  1995.  This  is  because  EPA 
expects  that  the  formula  fuel  will  result 
in  much  greater  toxic  emissions 
reductions  than  the  15  percent  reduction 
otherwise  required  by  the  section  211(k) 
and  will  therefore  determine  the  toxic 
emissions  performance  standard 
applicable  to  reformulated  gasoline. 
Gases  of  cancer  associated  with  these 
types  of  toxic  emissions  are  projected  to 
be  reduced  by  rou^ily  25  to  33  percent 

3.  Anticipated  Economic  Impact 

To  meet  the  oxygen  content 
requirements  for  reformulated  gasoline, 
domestic  capacity  to  produce  the 
oxygenate  methyl-tertiary-butyl-ether 
(M1%E)  could  mora  than  double  by  early 
1984.  EPA  ejqMCts  that  75  percent  of  this 
growth  would  likely  occur  in 
petrochemical  plcmts  using  field 
butanes.  Domestic  capacity  to  produce 
ethanol,  another  oxygenate,  could  also 
double  to  meet  the  demands  of  the 
reformulate  gasoline  program  and  the 
oxygenated  gasoline  program  (see  next 
section  for  a  description  of  that 
program). 

Reformulated  gasoline  may  cost  four 
to  five  cents  mora  per  gallon  than 
conventional  gasoline.  EPA  believes  that 
costs  can  be  kept  low  by  taking 
advantage  of  the  flexibility  that  section 
211(k)  affords  rafiners,  blenden  and 
importere  in  complying  with  the 
reformulated  gasoline  requirements.  For 
example,  refinera  can  vary  fuel 
formulations  as  long  as  they  meet  the 
content  and  emissions  performance 
requirements,  and  they  can  earn  credits 
for  producing  a  less-poUuting  fuel  than 
required  and  use  thoce  credits  to  certify 
a  more-polluting  fuel  than  allowed. 


4.  Underlying  Issues 

EPA  has  identified  the  following 
issues  to  be  resolved  in  developing  the 
reformulated  gasoline  regulations: 

a.  While  the  composition  of  baseline 
summer  gasoline  is  defined  in  section 
2ll(k),  the  determinations  of  baseline 
winter  gasoline  is  left  to  the  Agency. 
What  studies  could  and  should  be 
undertaken  or  used  as  a  basis  for 
determining  the  com|>osition  of  baseline 
winter  gasoline? 

b.  Section  211(k)  defines  baseline 
siunmer  gasoline  as  having  a  Raid  Vapor 
Pressure  (RVP)  level  of  8.7  pei.  However, 
summer  RVP  levels  in  Class  B  areas  ara 
expected  to  be  7.5  psi.  Should  the 
reformulated  gasoline  requirements  take 
account  of  this  difference  in  such  a  way 
as  to  ensure  equivalent  environmental .  ■ 
benefits  in  all  covered  areas? 

c  The  emission  performance  of 
several  gasolines  must  be  determined  to 
develop  emission  performance 
requirements.  That  is,  the  requirements 
applicable  to  reformulated  gasoline  and 
conventional  gasoline  as  of  19fW  depend 
on  the  emission  performance  of  the 
summer  and  winter  baseline  fuels,  the 
specified  "formula"  fuel  and  the  1990 
fuels  of  individual  refiners,  blenden  and 
importera.  May  any  of  the  relevant 
emission  performance  levels  be 
estimated  by  modelling  or  must 
emission  testing  be  performed? 

d.  What  is  the  effect  of  various 
oxygenates  on  NO,  emissions  and  what 
other  fuel  compositional  changes  can 
mitigate  or  eliminate  this  effect? 

e.  What  vehicle  emission  test 
procedures  are  appropriate  for  certifying 
fuels? 

f.  Are  sufficient  data  available  to 
develop  an  emission  model  for  certifying 
fuels  without  vehicle  testing?  If  so,  how 
many  parameten  must  be  included  in 
the  model?  How  should  the  model  be 
updated  in  li^t  of  additional  data  that  ■ 
will  become  available  in  the  future? 

g.  How  should  the  term  "slate  of 
fuels"  be  defined  for  certification 
purposes?  What  is  the  significance  of 
the  use  of  this  term? 

h.  What  data  are  necessary  and 
available  for  determining  baseline 
emission  limits  for  individual  refiners, 
blenden  and  importere  for  purposes  of 
the  anti-dumping  provisions  of  section 
211(k).  In  cases  where  data  are 
available  on  some  but  not  all  fuel 
parameten,  must  the  baseline  fuel 
parameters  be  used  in  their  entirety  or 
only  those  needed  to  fill  the  gaps  not 
filled  by  the  daU? 

i.  What  is  the  appropriate  basis  for 
granting  credits — mass/volume  (i.e.,  for 
oxygen  and  benzene  contents)  or 
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emissions  performance  (as  would  likely 
have  to  be  the  case  for  aromatics)  or 
both? 

j.  If  credits  for  oxygen  content  is 
based  on  emissions  performance,  would 
they  be  based  on  weight  percent  oxygen 
only  or  must  a  different  credit  amount 
be  developed  for  each  oxygenate? 

k.  What  is  the  appropriate  baseline  for 
determining  the  amount  of  any  credits 
earned — the  requirements  established 
by  section  211(k)  for  benzene,  oxygen 
and  aromatics  or  the  amount  of  those 
constituents  in  reformulated  gasoline 
that  would  have  occurred  in  the  absence 
of  a  credit  program? 

1.  Over  what  time  period  may  credits 
be  traded?  Is  banking  of  credits 
allowed? 

m.  What  enforcement  scheme  will 
provide  fuel  producere  the  flexibility 
intended  by  Congress,  while  providing 
adequate  assurance  of  compliance? 

B.  Detergent  Additives 

1.  Statutory  Provisions 

Section  211(1)  provides  that  beginning 
January  1, 1995.  no  person  may  sell 
gasoline  which  does  not  contain 
additives  to  prevent  the  accumulation  of 
deposits  in  engines  or  fuel  supply 
systems.  It  further  provides  that  EPA  is 
to  promulgate  regulations  establishing 
specifications  for  such  additives  within 
two  years  of  the  Amendments' 
enactment  i.e.,  November  15. 1992. 

2.  Underlying  Issues 

EPA  believes  that  the  major  issue  to 
be  addressed  in  developing  the 
proposed  detergent  additive  regulations 
is  the  determination  of  performance 
standards  for  such  additives. 

C.  Oxygenated  Gasoline 
1.  Statutory  provisions 

Section  211(m)  of  the  Act  as  amended 
establishes  a  minimum  oxygen  content 
for  gasoline  sold  in  CO  nonattainment 
areas  with  design  values  of  9.5  ppm  or 
more.  State  implementation  plans  for 
such  areas  must  be  revised  to  require  a 
minimum  of  2.7  percent  (by  weight) 
oxygen  content  for  gasoline  sold  during 
that  portion  of  the  year  in  which  the 
area  is  prone  to  high  ambient 
concentrations  of  CO. 

The  section  further  requires  that  EPA 
promulgate  guidelines  within  nine 
months  of  the  1990  Amendments 
enactment  (i.e..  August  15. 1991) 
allowing  the  use  of  marketable  gasoline 
oxygen  credits  that  may  be  transferred 
within,  but  not  between,  nonattainment 
areas.  Credits  may  be  earned  for 
exceeding  .the  minimum  oxygen  content 
requirement  and  may  be  used  to  offset 
the  sale  or  use  of  gasoline  with  a  lower 


oxygen  content  than  required.  In 
general,  the  requirement  of  a  minimum 
gasoline  oxygen  content  is  to  take  effect  ' 
no  later  than  November  1, 1992. 

Section  211(m)  also  establishes  a  fuel 
dispensing  system  labeling  requirement 
applicable  to  anyone  selling  oxygenated 
gasoline  at  the  retail  level.  It  requires 
that  EPA  issue  regulations  to  implement 
this  labeling  requirement 

2.  Anticipated  Impacts 

a.  Environmental:  The  sale  of 
oxygenated  gasoline  reduces  motor 
vehicle  emissions  of  CO,  thereby  helping 
CO  nonattainment  areas  achieve 
compliance  with  the  applicable  CO 
ambient  air  quality  standard. 
Oxygenated  gasoline  is  becoming  a 
widely  recognized  control  strategy  for 
reducing  carbon  monoxide  emissions 
from  motor  vehicles  in  a  timely  and 
cost-effective  manner. 

b.  Economic:  While  EPA  believes  the 
price  of  oxygenated  fuels  may  be  a  few 
cents  per  gallon  more  than  non- 
oxygenated  fuel,  section  211(m] 
authorizes  credit  trading  which  should 
provide  fuel  producers  with  cost-saving 
flexibility  in  meeting  the  oxygen  content 
requirement. 

3.  Underlying  issues 

EPA  has  identified  the  following 
issues  for  resolution  in  the  development 
of  the  oxygenated  gasoline  credit 
trading  guidelines  and  fuel  dispensing 
system  labelling  regulations: 

a.  What  are  appropriate  guidelines  for 
state  oxygen  credits  programs  with 
regard  to 

— ^The  structure  of  the  program, 

— ^The  time  period  in  which  credits  can 

be  traded. 
— The  extent  to  which  credits  can  be 

banked,  if  at  all. 
— Self-reporting  and  self-auditing 

requirements. 
— State  enforcement  and 
— Auditing, 

b.  What  should  the  fuel  dispensing 
system  labeling  regulations  require  in 
terms  of  label  content,  location,  and 
size? 

IV.  Interests  Significantly  Affected  by 
the  Reformulated  Gasoline,  Detergent 
AiMitiVe  and  Oxygenated  Gasoline 
Programs  and  Persons  Proposed  to 
Represent  those  Interests 

With  the  assistance  of  two  conveners, 
EPA  has  identified  the  following 
interests  as  those  likely  to  be 
significantly  affected  by  the 
reformulated  gasoline,  detergent 
additive  or  oxygenated  gasoline 
programs: 

a.  Petroleum  refiners  and  marketers: 


b.  Fuel  ethanol  producers  and   - 
blenders; 

c.  The  petrochemical  industry: 
particularly  ether  (e.g..  MTBE,  tertiary- 
amyl-methyl-ether  (TAME),  and  ethyl- 
tertiary-butyl-ether  (ETBE)  producere: 

d.  Motor  vehicle  manufacturers; 

e.  Environmental  interest  groups; 

f.  State  and  local  air  pollution  control 
agencies  and  local  government 
representatives;  and 

g.  Other  federal  agencies,  including 
the  Department  of  Energy. 

EPA  proposes  that  the  following 
persons  or  entities  be  named  to 
negotiate  the  proposed  regulations  and 
guidelines  if  the  Agency  ultimately 
decides  to  proceed  with  the 
negotiations.  These  persons  or  entities 
have  indicated  their  tentative 
willingness  to  participate:  American 
Independent  Refiners  Association, 
American  Petroleum  Institute,  Natural 
Resources  Defense  Council,  Sierra  Club. 
Citizens  Action,  State  and  Territorial 
Air  Pollution  Program  OfTicials/ 
Association  of  Local  Air  Pollution 
Control  Officials.  Society  of 
Independent  Gasoline  Marketers  of 
America/National  Association  of 
Convenience  Stores,  U.S.  Department  of 
Energy.  Renewable  Fuels  Association, 
Petroleum  Marketers  Association  cf 
America,  National  Petroleum  Refiners 
Association,  and  the  Oxygenated  Fuels 
Association. 

EPA  is  aware  that  none  of  the  entities 
listed  above  represent  the  interests  of 
motor  vehicle  manufacturers.  The 
Agency  is  currently  contacting  a  number 
of  vehicle  manufacturers  and  trade 
associations  to  ensure  that  automakers' 
interests  would  be  adequately 
represented  on  the  committee.  EPA  itself 
would  be  represented  at  the 
negotiations  by  senior  officials  of  the 
Agency's  Office  of  Mobile  Sources. 

V.  Selection  as  Potential  Negotiatioo 
Candidates 

EPA  believes  that  the  reformulated 
gasoline,  detergent  additive  and 
oxygenated  gasoline  regulations  and  the 
oxygenated  gasoline  guidelines  may  be 
appropriate  for  development  through 
negotiation.  With  the  help  of  two 
independent  conveners.  EPA  has  made  a 
preliminary  inquiry  of  potential  parties 
and  representatives  of  identified 
interests  to  determine  if  the  regulations 
and  guidelines  satisfy  the  applicable 
selection  criteria  for  negotiation.  On  the 
basis  of  this  inquiry,  EPA  believes  that 
the  regulations  and  guidelines  meet  the 
selection  criteria  and  that  negotiations 
can  be  successful.  Affected  interests  are 
relatively  small  in  number,  and  the 
convener's  initial  contacts  indicate  that 
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an  appropriate  balance  and  mix  of 
groups  will  be  willing  to  participate  in 
good  faith.  The  Agency  also  believes 
that  a  coounittee  comprised  of 
representatives  of  these  groups  could 
reach  a  consensus  in  time  for  EPA  to 
issue  proposed  regulations  for 
reformulated  gasoline,  detergent 
additives  and  oxygenated  gasoline 
labeling  in  May  of  this  year.  EPA  has 
adequate  resources  to  devote  to  the 
negotiations,  and  it  would  use  the 
consensus  of  the  committee  as  the  basis 
of  the  proposed  reformulated  gasoline, 
detergent  additive  and  oxygenated 
gasoline  labelling  rules,  and  the 
oxygenated  gasoline  credit  program 
guidelines  to  the  maximum  extent 
possible  consistent  with  applicable  law. 
In  sum,  EPA  believes  the  regulations 
and  guidelines  described  in  this  notice 
may  be  appropriate  and  feasible 
subjects  for  negotiation.  The  Agency 
requests  comments  on  whether  the 
applicable  criteria  for  use  of  negotiated 
rulemaking  are  met 

VI.  Formation  of  the  Negotiating 
Committee 

A.  Procedure  for  Establishing  a 
Negotiated  Rulemaking  Committee 

Under  the  NRA,  EPA  must  comply 
with  FACA  in  establishing  and 
administering  a  negobated  rulemaking 
committee,  except  as  otherwise 
provided  by  the  NRA  itself.  Under 
FACA,  EPA  can  only  establish  an 
advisory  committee  if,  after  consultation 
with  the  Administrator  of  the  General 
Services  Administration  (GSA),  the 
Agency  determines  that  establishment 
of  the  committee  is  in  the  public  interest 
in  connection  with  the  performance  of 
duties  imposed  on  EPA  by  law.  Timely 
notice  of  the  Agency's  determination 
must  also  be  published  in  the  Federal 
Register.  Moreover,  the  advisory 
committee  can  meet  or  take  action  only 
after  a  charier  describing  its  objectives, 
duties  and  duration  has  been  filed  by 
the  Administrator  of  EPA  with  the 
congressional  standing  committees 
having  legislative  jurisdiction  of  EPA, 
and  the  Library  of  Congress. 

EPA  will  prepara  appropriate  charters 
for  negotiating  committees  for  the 
reformulated  gasoline,  detergent 
additive  and  oxygenated  gasoline 
regulations  and  oxygenated  gasoline 
credit  trading  guidelines,  and  copies  of 
the  charters  will  be  placed  in  the  public 
docket.  The  Agency  will  also  initiate  the 
requisite  consultation  process. 

As  describml  earlier,  the  NRA 
requires  EPA  to  publish  this  notice  of 
intent  to  form  a  negotiating  committee 
and  provide  a  30-day  period  during 
which  comments  and  applications  or 


nominations  for  committee  membership 
can  be  submitted.  In  light  of  the 
comments  and  applications  or 
nominations  received  and  after 
consultations  with  GSA.  EPA  will  make 
a  final  determination  as  to  whether  to 
fiorm  one  or  mora  negotiating 
committees  and,  if  sa  what  persons  or 
entities  will  be  members  of  die 
committee  or  committees.  Notice  of  that 
final  determination  will  be  published  in 
the  Federal  Register. 

B.  Participants 

The  NRA  limits  committees  to  25 
membera  unless  the  agency  forming  the 
committee  finds  that  a  greater  number  of 
members  is  necessary  for  the 
functioning  of  the  committee  or  to 
achieve  balanced  membership. 

A  previous  section  of  this  notice 
identified  the  interests  that  l^A 
believes  will  be  significantly  affected  by 
the  reformulated  gasoline  and 
oxygenated  gasoline  programs  and  the 
persons  and  entities  proposed  to 
represent  those  interests.  One  purpose 
of  this  notice  is  to  solicit  comments  on 
whether  the  regulations  and  guidelines 
EPA  is  developing  would  sulMtantially 
affect  interests  not  identified  or  not 
adequately  represented  by  the  proposed 
participants.  EPA  does  not  believe  that 
each  potentially  aHected  organization  or 
individual  must  necessarily  have  its 
own  representative.  However,  each 
interest  must  be  adequately  represented. 
Moreover,  the  committee  as  a  whole 
must  reflect  a  proper  balance  and  mix  of 
interests. 

C.  Requests  for  Representation 

Any  person  who  would  be 
significantly  affected  by  the  proposed 
rules  and  guidelines  discussed  in  this 
notice,  and  who  believes  that  their 
interests  will  not  be  adequately 
represented  by  the  persons  or  entities 
listed  in  section  IV.  of  this  notice,  may 
apply  for  membership  on  the  committee. 
In  the  alternative,  such  person  may 
nominate  another  person  for 
memberahip  on  the  committee.  An 
application  for  membenhip  or 
nomination  must  include  the  following: 

1.  The  name  of  the  appUcant  or 
nominee,  and  a  description  of  the 
interest(s)  such  person  will  represent. 

2.  Evidence  that  the  applicant  or 
nominee  is  authorized  to  rapresent 
parties  related  to  the  interest(8]  the 
person  proposes  to  represent. 

3.  A  written  commitment  that  the 
applicant  or  nominee  shall  actively 
participate  in  good  faith  hi  the 
development  of  the  rule  or  guideline 
under  consideration,  and 

4.  The  reasons  that  the  persons 
specified  in  section  ID  do  not  adequately 


represent  the  hiterests  of  the  person 
submitting  the  application  or 
nomination. 

All  applications  or  nominations  are  to 
be  submitted  to  Chris  Kirtz.  Director. 
Regulatory  Negotiation  Project, 
Information  and  Regulatory  Systems 
Division,  Environmental  Protection 
Agency  (PM-223Y).  401 M  Street  SW.. 
Washington,  DC  2046a  For  information 
pertaining  to  the  application  oi* 
nomination  process,  contact  Chris  Kirtz 
at  (202)  382-7565.  Applications  or 
nominations  must  be  submitted  on  or 
before  March  11, 1991. 

EPA  will  give  full  consideration  to  all 
applications  and  nominations.  The 
decision  to  add  a  peraon  or  entity  to  the 
Committee  will  be  based  on  whether  an 
interest  of  that  person  or  entity  will  be 
significantly  affected  by  the  proposed 
rules  or  guidelines,  whether  such 
interest  is  already  adequately 
represented  on  the  Committee,  and,  if 
not,  whether  the  applicant  or  nominee 
would  adequately  represent  such 
interest.  A  copy  of  the  Agency's  notice 
announcing  its  decision  on 
establishment  of  the  committee  and 
committee  membership  will  be  sent  to 
everyone  submitting  an  application  for 
committee  membership. 

D.  Public  Meeting  on  Establishing 
Committee 

As  mentioned  above,  EPA  will 
conduct  a  public  meeting  on  establishing 
a  negotiating  committee  for  the 
reformulated  gasolhie  and  oxygenated 
gasoline  programs.  The  purpose  of  the 
meeting  is  to  provide  an  opportunity  for 
an  oral  exchange  of  views  about 
whether  use  of  the  negotiation  process  is 
appropriate  and  feasible  for 
development  of  the  programs' 
regulations  and  guidelines  and  what 
issues  should  or  should  not  be 
addressed  by  any  negotiating 
committee.  The  committee's 
memberahip  and  procedures  for  conduct 
of  the  committee's  woric  will  also  be 
topics  of  the  meeting.  Everyone 
interested  hi  the  proposed  negotiations 
is  encouraged  to  attend. 

E.  Tentative  Schedule 

If  EPA  ultimately  decides  to  establish 
the  negotiating  committee  and  its 
charter  is  approved,  the  Agency  will 
publish  a  notice  hi  the  Federal  Register 
announcing  the  committee's  firat 
meeting.  It  is  expected  that  this  meeting 
will  be  held  hi  Washington.  DC  At  tiiis 
meeting,  participants  will  completie 
action  on  procedural  matters,  determine 
how  best  to  address  the  principal  issues, 
and  beghi  to  address  them. 
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Subsequent  meetings  of  the  committee 
and  any  subcommittees  would  be  held 
in  Washington,  DC,  or  in  Ann  Arbor, 
Michigan  on  a  schedule  to  be 
determined  by  the  committee.  As 
required  by  FACA,  EPA  would  publish 
timely  notice  of  the  meetings  in  the 
Federal  Register.  The  meetings  would  be 
open  to  the  public  and  interested 
persons  would  be  permitted  to  file 
statements  with  the  committee. 

Due  to  the  limited  time  allowed  the 
Agency  to  promulgate  regulations  and 
guidelines,  EPA  intends  that  the 
meetings  would  occur  every  two  to  three 
weeks  so  that  consensus  may  be 
reached  as  quickly  as  possible,  in  light 
of  the  Agency's  intention  to  issue 
proposed  reformulated  gasoline  and 
oxygenated  fuels  labeling  regulations 
not  later  than  May  31, 1991. 

Vn.  Negotiation  Procedures 

The  following  procedures  and 
guidelines  will  apply  to  the  committee,  if 
formed,  unless  they  are  modified  as  a 
result  of  comments  received  on  this 
notice  or  during  the  negotiating  process. 

A  Facilitator 

EPA  will  use  a  neutral  facilitator.  The 
facilitator  will  not  be  involved  with  the 
substantive  development  or  enforcement 
of  Uie  regulation.  Tlie  faciUtator's  role  is 
to  chair  negotiating  sessions;  help  the 
negotiation  process  run  smoothly:  and 
help  participants  define  and  reach 
consensus. 

B.  Good  Faith  Negotiation 

Committee  participants  must  be 
willing  to  negotiate  in  good  faith  and  be 
authorized  by  their  respective 
organizations  or  interest  groups  to  do  so. 
Consequentiy,  each  entity  included  on 
the  commitiee  must  designate  a  senior 
oflficial  to  represent  its  mterests. 

C  Administrative  Support  and  Meetings 

EPA's  Information  and  Regulatory 
System  Division  will  supply  logistical 
administrative,  and  management 
support  for  the  committee.  To  support 
the  negotiations,  EPA  will  make 
available  technical  support  personnel 
and  expertise  which  it  has  available  to 
support  the  committee.  Also  to  support 
the  negotiations,  the  Agency  has 
pledged  funds  to  a  resource  pool  which 
the  National  Institute  for  Dispute 
Resolution  will  administer.  EPA  expects 
that  funds  fit>m  private  foundations  may 
also  be  available.  The  committee  may 
use  the  funds  for  activities  such  as 
training,  technical  support  and  any  other 
assistance  the  committee  deems  useful. 
To  the  extent  allowed  by  law, 
committee  members  will  be  free  to 
determine  the  procedures  under  which 


requests  for  funds  will  be  made  and 
approved. 

D.  Committee  Procedures 

Under  the  general  guidance  and 
direction  of  the  facilitator,  and  subject 
to  any  applicable  legal  requirements, 
committee  members  will  determine  the 
most  appropriate  procedures  for 
committee  meetings. 

E.  Defining  Consensus 

The  goal  of  the  negotiating  process  is 
to  achieve  consensus.  In  the 
negotiations  completed  to  date, 
consensus  has  meant  that  each 
participant  or  interest  concurs  in  the 
result.  The  NRA  defines  consensus  as 
unanimous  concurrence  among  the 
interests  represented  on  the  committee, 
unless  the  committee  agrees  to  define 
consensus  to  mean  a  general  but  not 
unanimous  concurrence  or  agrees  upon 
another  definition. 

F.  Failure  of  Committee  to  Reach 
Consensus 

In  the  event  the  committee  is  unable 
to  reach  consensus  in  the  time  available 
for  development  of  the  reformulated 
gasoline  and  oxygenated  gasoline 
proposed  rules  and  the  oxygenated 
gasoline  credit  trading  guidelines,  EPA 
will  proceed  with  its  own  approach. 
Whether  nor  not  consensus  is  reached, 
the  committee  may  choose  to  continue 
to  meet  after  publication  of  the  proposed 
rules  for  purposes  of  formulating 
recommendations  regarding  the 
proposals  for  the  Agency's 
consideration.  Committee  meetings 
conducted  after  proposal  would  be  open 
to  the  public,  committee 
recommendations  would  be  placed  in 
the  relevant  rulemaking  dockets,  and  the 
dockets  would  remain  open  for 
submission  of  responses  to  any 
recommendations  made  by  the 
committee.  However,  while  consensus 
positions  developed  prior  to  proposal 
would  be  the  presumptive  basis  of  the 
Agency's  proposed  rules,  any 
reconunendations  formulated  after 
proposal  would  not  be  the  presumptive 
basis  of  the  final  rules.  The  Agency 
would  consider  such  recommendations 
along  with  the  pubUc  comments 
received  in  response  to  the  proposed 
rules  and  the  recommendations  in 
making  its  decision  on  the  final  rules. 

Parties  to  the  negotiation  may 
withdraw  at  any  time.  If  this  happens, 
the  remaining  committee  members  and 
the  Agency  will  evaluate  whether  the 
committee  should  continue  to  exist. 

G.  Record  of  Meetings 

In  accordance  with  FACA  and  NRA. 
EPA  will  keep  a  record  of  all  committee 


meetings,  including  minutes  of  the 
meetings  aod  any  records,  reports, 
working  papers  or  other  documents 
made  available  to  or  prepared  by  the 
committee  lot  the  meetings.  This  record 
will  be  placed  in  the  public  dockets 
identified  above. 

Dated:  Februaiy  5, 1991. 

).  Cknoce  Daviea, 

Assistant  Administrator  for  Policy,  Planning 
and  Evaluation. 

[FR  Do&  91-3131  Filed  2-7^91: 8:4S  am] 
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40CFRPart52 
[AO-FRL-370(M] 

Approval  and  Promulgation  of    ' 
Implementation  Plana:  Revision  of  ttie 
Visibility  FIP  for  Arizona 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule  and 
announcement  of  public  hearing. 

StlMMARY:  This  proposal  addresses  the 
need  for  revising  the  Federal 
implementation  plan  (FIP)  for  the  State 
of  Arizona  to  include  emission  limits 
representing  best  available  retrofit 
technology  (BART)  for  the  Navajo 
Generating  Station  (NGS)  to  remedy 
wintertime  visibility  impairment  in  the 
Grand  Canyon  National  Park  (Grand 
Canyon).  This  action  is  taken  pursuant 
to  sections  169A  and  llD(c)  of  the  Clean 
Air  Act  (Act)  which  require  EPA,  upon 
default  by  a  State,  to  take  appropriate 
measures  to  remedy  certified  visibility 
impairments  in  mandatory  Class  I  areas 
where  the  impairment  is  reasonably 
attributed  to  a  specific  source.  On 
September  5, 1989,  EPA  preliminarily 
attributed  a  significant  portion  of 
wintertime  impairment  to  the  NGS  (54 
FR  36948).  The  timing  of  today's  action 
is  in  accordance  with  a  revised 
settlement  agreement  between  EPA  and 
the  Environmental  Defense  Fund  (EOF) 
in  EDF\.  Reilly,  No.  C82-6850  RPA  (N. 
D.  Cal). 

DATES:  Comments  on  this  notice  of 
proposed  rulemaking  should  be 
submitted  to  the  Central  Docket  Section 
no  later  than  April  19. 1991. 

The  EPA  has  received  a  written 
request  for  a  public  hearing  on  this 
action.  A  hearing  has  been  scheduled 
for  Monday,  March  18, 1991,  starting  at  1 
p.m.  in  the  Maricopa  County 
Auditorium,  201  West  Jefferson. 
Phoenix.  Arizona.  Persons  wishing  to 
speak  at  the  hearing  should  notify  the 
Information  Contact  by  March  11. 1991 
at  the  address  given  below. 
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;  Comments  should  b« 
submlttad  (In  dopUcats,  if  possible)  to 
Air  Dodiet  (LE-131).  Attention:  A-»- 
02A,  U.S.  EPA.  nn.  M1500  Waterside 
MaU.  401 M  Street.  SW^  Washington. 
DC2Mea 

Docket  Pursuant  to  section 
307(d)(1)(B)  of  the  Act  42  U.S.C 
7e07(d)(l)(B),  this  action  is  subject  to  the 
procedural  requirements  of  section 
307(d).  Therefore.  EPA  has  established  a 
docket  for  this  notice.  Docket  Number 
A-S9-02A.  Materials  related  to  the 
development  of  this  notice  have  been 
placed  in  this  docket.  Materials  related 
to  EPAs  preliminary  attribution  of  a 
significant  portion  of  the  wintertime 
visibility  impairment  in  the  Grand 
Canyon  to  the  NGS  (54  FR  36048 
(September  5. 1980))  have  been  placed  in 
Docket  A-89-02.  For  background 
informatioa  materials  related  to  the 
development  of  the  visibility  protection 
program  (40  CFR  51.300  el  seg.)  are 
available  in  Docket  A-79-40.  Also, 
materials  related  to  the  development  of 
the  visibility  new  source  review  (NSR) 
and  visibility  monitoring  strategies  are 
available  in  Docket  A-84-32.  Materials 
related  to  the  visibility  long-term 
strategy,  Implementation  of  control 
strategy,  and  integral  vista  program  are 
available  in  Docket  A-85-2e.  All 
dockets  are  available  for  public 
inspection  and  copying  between  8:30 
ajn.  to  12  noon  and  1:30  pjn.  to  3'.30  pan. 
Monday  through  Friday  at  EPA's  Central 
Dodcet  Section.  Office  of  General 
Counsel,  room  150a  401 M  Street  SW^ 
Washington.  DC  A  reasonable  fee  may 
be  charged  for  copies.  Copies  of  this 
Notice,  the  Guidelines  for  Determining 
BART,  the  BART  Analysis  for  NGS,  the 
Regulatory  Impact  Analysis  and 
Addendum,  and  copies  of  the  comments 
provided  by  the  Federal  land  manager 
(FLM),  if  any,  are  also  available  for 
public  inspection  at: 

Department  of  Environmental  Quality. 
Office  of  Air  QuaUty.  3003  North 
Central  Avenue,  suite  ITOa  Ilioenix, 
Arizona  65012. 

Department  of  Envinmmental  Quality, 
Northern  Regional  Office,  2501  North 
4th  Street  suite  14,  Flagstaff,  Arizona 
86004. 

City  of  Page  Munidpal  Library.  607 
Vista  Avenue,  Page,  Arizona  6604a 


ITMN  contact: 
David  R  Stonefield,  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Flanidng  and  Standards,  MD-15, 
Research  Trian^  Park.  NC  27711.  (019) 
541-S350  or  FTS  629-635a 


rARVI 

Bacl(grouiid 

A.  Regulatory  Requinmentt 

Section  leOA  of  the  Act  42  U.S.C 
7491.  sets  as  a  national  goal  "the 
preventation  of  any  future,  and  the 
remedying  of  any  existing,  impairment 
of  visibility  in  mandatory  Class  1 
Federal  areas  which  impairment  results 
from  manmade  air  pollution." 
Mandatory  Class  1  Federal  areas  are 
certain  national  parks,  wildernesses, 
and  international  parks  as  described  in 
section  ie2(a)  of  the  Act  42  U.S.C 
7472(a).  Section  leoA  requires  that  EPA 
promulgate  regulations  to  assure 
reasonable  progress  toward  meeting  the 
national  goal  for  mandatory  Class  I 
Federal  areas  where  EPA  bias 
determined  that  visibility  is  an 
important  value.  On  November  30, 1979, 
EPA  identified  ISO  areas,  including  the 
Grand  Canyon  in  Arizona  where 
visibility  is  an  important  air  quality 
related  value  (44  FR  60122).  Section 
160A  specifically  requires  EPA  to 
promulgate  regulations  requiring  States 
to  amend  their  State  Implementation 
plans  (SIFs)  to  provide  reasonable 
progress  toward  meeting  the  national 
goal  for  the  156  areas. 

On  December  2. 196a  EPA 
promulgated  the  required  visibility 
regulations  (45  FR  80084,  codified  at  40 
CFR  51.300  et  seq.].  In  broad  outline,  the 
visibility  regulations  require  the  36 
States  listed  in  i  51.300(b),  including 
Arizona,  to:  (1)  Coordinate  SIP 
development  with  the  appropriate 
FLM's;  (2)  develop  a  program  to  assess 
and  remedy  visibility  impairment  from 
new  and  existing  sources;  (3)  develop  a 
long-term  (10  to  15  years)  strategy  to 
assure  reasonable  progress  toward  the 
national  goal:  (4)  develop  a  visibility 
monitoring  strategy  to  collect 
information  on  visibility  conditions;  and 
(5)  consider  in  all  aspects  of  visibility 
protection  any  "integral  vistas" 
(imfwrtant  views  of  landmarks  or 
panoramas  that  extend  outside  of  the 
boundaries  of  the  Class  I  area  identified 
by  the  FLM's  as  critical  to  the  visitors' 
enjoyment  of  the  Class  I  areas.  The 
affected  States  were  required  to  submit 
the  revised  SIFs  satisfying  these 
provisions  by  September  2, 1981.  See  45 
FR  80091,  codified  at  40  CFR  51.302(a)(1). 

The  second  requirement  Usted  above 
is  of  particular  relevance  to  today's 
action.  Pursuant  to  40  CFR  51.302(c)(2), 
each  affected  State  is  required  to 
faidude  in  its  SIP  sudi  einission 
limitations,  schedules  of  compliance, 
and  other  measures  as  may  be 
necessary  to  make  reasonable  progress 
toward  the  national  visibility  goaL  In 
addition,  under  40  CFR  51.302(c)(1).  an 
FLM  may  certify  to  a  State  that  there 


exists  impairment  of  visibility  in  any 
mandatory  Class  I  Federal  area. 
Pursuant  to  40  CFR  51  J02(cH4)(i).  where 
impairment  is  certified  at  least  6  months 
prior  to  plan  submission,  an  affected 
State  must  (l)  identify  each  existing 
stationary  fadlify  which  may 
"reasonably  be  antidpated  to  cause  m 
contribute"  to  any  such  impairment 
which  is  "reasonably  attributable  to  that 
existing  stationary  facilify."  and  (2) 
analyze  for  BART  any  facility  so 
identified.  "Reasonably  attributable" 
impairment  is  impairment  "attributable 
by  visual  observations  or  any  other 
technique  the  State  seems  appropriate" 
(40  CFR  51.301(s)).  Where  a  SUte 
defaults  on  its  obligations  under  the 
visibility  regulations,  EPA  may  ad  in 
place  of  the  State  pursuant  to  a  FIP 
under  section  110(c)  of  the  Act  42  U.S.C 
7410(c).*  In  such  cases,  all  of  the  rights 
and  duties  that  would  otherwise  fall  to 
the  State  accrue  instead  to  EPA.  Thus. 
EPA  may  utilize  attribution  techniques  It 
deems  appropriate:  must  identify 
"reasonably  attributable"  sources  of 
impairment  conduct  BART  analyses, 
adopt  BART  requirements;  and  may  ■ 
promulgate  such  other  control  strategies 
that  EPA,  in  its  discretion,  deems 
necessary  to  make  reasonable  progress 
toward  the  national  visibilify  goal. 

The  visibilify  regulations  promulgated 
at  40  CFR  51.302(c)(4)(i)  require  tiiat 
once  impairment  has  been  certified,  a 
State  (or  EPA  if  die  State's  visibilify 

Erotection  program  addressing  BART 
as  not  been  approved  and  EPA  is   - 
acting  in  its  place)  must  analyze  for 
BART  any  specific  existing  stationary 
fadlify  it  identifies  as  a  "reasonably 
attributable"  source  of  the  impaiment 
Pursuant  to  section  160A(b)  of  the  Ad 
(42  U.S.a  7491(b))  and  40  CFR 
51.302(c)(4)(iii).  the  emission  limitation 
representing  BART  for  fossil  fuel-fired 
power  plants  with  a  generating  capadfy 
in  excess  of  750  megawatts  (MW)  must 
be  determined  pursuant  to  guidelines 
promulgated  by  the  Administrator.  This 
statutorily-required  procedure  for 
conducting  a  BART  analysis  is  found  in 
"Guidelines  for  Determining  Best 
Available  Retrofit  Technology  Anafysis 
for  Coal-Hred  Power  Plants  and  Other 
Stationary  Fadlities"  (EPA-450/9-80- 
000b)  (B/JRT  Guidelines).*  A  copy  of 


>  Saction  110(c)  raquriM  EPA  to  promulsat*  FIFt 
wiiMMvw  a  Suta  falk  to  tubniit  an  Inplanwntallon 
plan  (or  partoa  tharaoQ  wfakh  naata  ma 
laqvlNaaata  of  aoctloii  lift  Hm  AtlaiBiatntar 
dataiwiiMa  tkat  a  filaa  (or  portion)  ia  not  li 
aocowJMca  wilk  1km  wqalniwaata  of  aacMoa  lift  ar 
te  Slala  laila  to  ravlaa  tta  piaa  wMUa  SO^qw^Aar 
■otitiGatloa  tqr  tiw  Admhititrator  in  accordanoa 
wrtlh  Mctioa  lie(aN2)(H). 

*  Aa  dlaanaad  batow  tiw  Asaacy  la  propoatog  >n 
t  la  Maka  oartain  atodiflcattaM  to 
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this  document  may  be  found  in  Docket 
A-60-02. 

In  December  1982,  envirwanental 
groups,  induding  EOF.  filed  a  dtizens' 
suit  in  the  United  States  District  Court 
for  the  Northern  District  of  Califwnia 
alleging  that  EPA  had  failed  to  perform 
a  nondiscreUonary  dufy  under  section 
110(c)  of  the  Act  42  U.S.C.  741(Kc).  to 
promulgate  visibilify  FIPs  for  the  35 
States  '  that  at  that  time,  had  failed  to 
submit  SIFs  to  EPA  as  called  for  by  the 
1980  visibilify  regulations.  EDFv.  Reilly, 
No.  C828650  RPA  (N.  D.  CaL).  The  State 
of  Arizona  was  one  of  the  35  ^tes  that 
failed  to  submit  a  revised  SEP  to  EPA. 

The  EPA  and  die  plaintiffs  negotiated 
a  settlement  agreement  for  die 
remaining  States  whidi  the  court 
approved  by  order  on  April  20. 1984.  For 
more  information  on  details  of  the 
provisions  of  the  settlement  including  a 
schedule  of  actions  by  EPA,  see  EPA's 
announcement  of  the  agreement  at  48  FR 
20647  (May  IS.  1984). 

B.  Settlement  Agreement 

To  remedy  the  States'  failure  to 
submit  the  necessary  SIP  revisions 
during  the  time  qpedfied  by  the 
regulations,  the  settlement  agreement 
replaced  the  original  regulatory 
deadlines  for  visibilify  SIP  provisions 
with  a  rulemaking  schedule  agreed  to  by 
the  parties  and  approved  by  the  court 
This  schedule  reqiiired  EPA  to  review 
the  existing  SIFs  to  determine  any 
defidendes,  allow  the  States  to  cure 
those  defidendes,  and  to  promulgate 
FIFs  on  a  spedfied  schedule  for  those 
States  that  stiU  did  not  submit  visibilify 
SIP  revisions  to  EPA.  SpedficaUy,  die 
first  part  of  the  agreement  required  EPA 
to  promulgate  FIFs  wdiieh  cover  the 
monitoring  and  NSR  provisions  of  40 
CFR  51.305  and  51.307.  The  EPA 
promulgated  its  monitoring  strategy  for 
23  States  and  its  NSR  provisions  for  21 
States  at  50  FR  28544  (Jufy  12, 1985).  51 
FR  5504  (February  1 1986),  and  51  FR 
22937  (June  1986).  In  separate  notices, 
EPA  approved  the  SIFs  of  die  oUier 
States  with  respect  to  monitoring  and 
NSR. 

The  second  part  of  the  setdement 
agreement  required  EPA  to  determine 
the  adequacy  of  the  SIFs  to  meet  the 
remaining  provisions  of  the  visibilify 
regulations  and  gave  the  States  nntU 
December  1986  to  submit  additional 
meastires  that  would  avoid  the  need  for 
a  FIP.  These  provisions  are  the  general 
plan  provisions,  induding  BART  and 
other  implementation  control  strategies 
(§  51.302),  integral  vista  protection 
(S  51.302-307),  and  long-term  strategies 


(8  51.306).  The  settlement  ^reement 
required  EPA  to  promulgate  FIFs  to 
remedy  and  defidendes  on  a  spedfied 
schediile. 

Pursuant  to  40  CFR  51  J02(c)(l).  m 
November  14, 1985,  the  Department  of 
the  Interior  (DOI)  certified  the  existence 
of  visibilify  impairment  in  all  Class  I 
areas  within  its  jurisdiction  in  the  lower 
48  States. 

On  January  23, 198a  EPA  determined 
diat  die  SIFs  of  32  States  (induding 
Arizona)  were  defident  with  respect  to 
the  remaining  visibilify  provisions  (51 
FR  3046]  and  offered  die  States  an 
opportunify  to  submit  corrective  SEP 
revisions.  Thereafter.  EPA  and  the 
plaintiffs  negotiated  revisions  to  the 
setdement  agreement  which  extended 
the  deadlines  for  State  action  or,  if  the 
States  failed  to  respond.  Federal  action 
proposing  FIFs  to  remedy  these 
deficiendes.  The  court  approved  these 
revisions  by  its  order  of  September  9, 
1986.< 

On  March  24, 196a  die  DOI  sent 
letters  to  EPA  which  supplemented  its 
earlier  certification  of  visibilify 
impairment  The  letter  addrMsed  the 
Grand  Canyon  and  identified  the  NGS,  a 
coal-fired  power  plant  located  near 
Page,  Arizona,  as  a  probable  source  of 
Impairment  in  this  Class  I  area.  A  copy 
of  this  letter  may  be  found  in  Docket  A- 
BB-OZ. 

The  affected  States  failed  to  submit 
visibilify  SIP  revisions  in  response  to  the 
notice  of  defidency.  ConsequenUy,  in 
accordance  with  the  revised  setdement 
agreement  on  March  12. 1987  (52  FR 
7802).  EPA  proposed  to  disapprove  the 
SIFs  of  32  States,  induding  Arizona,  for 
faiUng  to  meet  the  remaining  provisions 
of  the  visibilify  regulaticms.  induding 
general  plan  requirements  (which  in  turn 
includes  BART  and  other  control 
strategies  (9  51.302)  and  long-term 
strategies  (S  51.306)}.  Also  in  accordance 
with  die  agreement  on  November  24, 
1987  (52  FR  45132).  EPA  took  final  action 
disapproving  the  affected  SIFs.  again 
including  Arizona.  The  EPA 
promulgated,  as  FIP  measures  under 
section  110(c),  general  plan 
requirements  and  long-term  strategies 
for  diese  States.  The  EPA  also 
determined  that  BART  was  unnecessary 
in  28  States  because  it  could  not 
reasonably  attribute  any  part  of  the 
impairment  to  specific  sources.  In 
addition,  under  the  revised  agreement 
EPA  deferred  until  August  31, 1988  a 
dedsion  regarding  the  need  for  BART  or 
other  control  measures  in  the  FIFs  for 
the  States  of  Arizona.  Maine. 
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Mmnesota.  and  Utah  to  address 
certified  viribdify  inqiainnents  in  seven 
Class  I  areas  in  these  States  whidi 
potentially  could  be  reasonabfy 
attribvted  to  a  spedfk  source  pending 
acquisition  and  evaluatitni  of  additional 
monitoring  information  regarding  the 
potmtial  sources  of  impairment  The 
EPA  required  adcKtional  infonnation  to 
determine  whether  any  part  of  the 
impairment  in  any  of  these  Qass  I  areas 
is  "reasonably  attributable"  to  an 
existing  stationary  fadlify,  and  to 
enable  a  BART  anafysis  for  any  source 
so  identified  as  causing  or  contributing 
to  visibilify  impainnent  (40  CFR 
51.302(c){4)(i)). 

Because  EPA  required  information 
whidi  was  forthcoming  but  not 
available  in  time  to  meet  the  August  31, 
1988  deadline,  the  Agency  sought  and 
received  a  second  extension,  until 
August  31, 1968,  of  die  deadline  for 
issuing  a  rulemaking  proposal  regarding 
the  need  for  BART  or  other  control 
measures  to  remedy  visibilify 
impairments  in  three  of  the  remaining 
Class  I  areas  (Moosehom  Wilderness, 
Grand  Canyon  National  Park,  and 
Canyonlands  Naticmal  Park^.  With 
regard  to  the  impainnent  in  die  Grand 
Canyon,  EPA  delayed  action  in  order  to 
allow  die  National  Park  Service  (NPS) 
time  to  analyze  the  data  from  a  1987 
winter  visibilify  attribution  study, 
termed  the  Winter  Haze  Intensive 
Tracer  Experiment  (WHTTEX), 
conducted  in  the  Colorado  Plateau 
where  this  Class  I  area  is  located.  In  the 
meantime,  on  May  19, 1969  (54  FR 
21904),  in  accordance  with  the  second 
revisicm  to  the  setdement  agreement 
EPA  promulgated  dedsions  concerning 
certified  visibilify  impainnents  in  four  of 
the  seven  Class  I  areas.  Based  on 
monitoring  ctmducted  in  these  areas, 
EPA  found  that  no  part  of  the  visibilify 
impainnents  were  reastmabiy 
attributable  to  any  specific  source. 
Therefore.  EPA  determined  that  it  was 
not  necessary  at  that  time  to  revise  the 
FIFs  for  the  States  of  Maine,  Minnesota, 
and  Arizona  to  indude  BART  or  other 
control  strategies  to  remedy 
impainnents  in  Roosevelt  Campobello 
International  Park  (Canada).  Voyageura 
National  Park  (Minnesota),  Saguaro 
Wilderness  (Arizma).  and  Petrified 
Forest  National  Paik  (Arizona). 

In  April  198a  EPA  received  a  draft 
report  on  WHTTEX  from  die  NPS. 
Because  of  the  delay  in  receiving  this 
rep(»rt.  EPA  believed  that  it  lacked 
si^dent  time  to  complete  all  actions  in 
determining  whether  impairment  in  the 
Grand  Canycm  was  reasonably 
attributable  to  a  qiedfic  source,  conduct 
a  BARTanafyais.  and  Issue  a  prt^xwal 
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regarding  BART  by  the  August  31, 1960 
deadline.  Accordingly,  EPA  and  EOF 
filed  a  joint  motion  to  revise  the 
settlement  agreement  for  a  third  time, 
which  was  approved  by  order  of  the 
court  dated  July  6, 1980.  Under  this 
revision,  there  was  no  change  in  the 
deadlines  for  proposed  action  regarding 
Canyonlands  National  Park  or 
Moosehom  Wilderness.  As  to  the  Grand 
Canyon,  the  third  revision  to  the 
settlement  agreement  divided  EPA's 
duty  into  two  parts.  The  EPA  would 
proceed,  on  a  preliminary  basis,  to  issue 
a  finding  on  reasonably  attributable 
impairment  by  the  August  31, 1969 
deadline.  However,  if  EPA  did 
provisionally  identify  a  specific  source 
of  impairment,  it  would  solicit  comments 
on  that  finding  and  would  have 
additional  time  to  conduct  a  BART 
analysis.  The  EPA  was  to  issue  a 
rulemaking  proposal  on  the  need  for 
BART  by  February  1. 1990  unless,  in 
response  to  comments.  EPA  rejected  its 
proposed  identification  and  instead 
determined  that  BART  was 
unnecessary. 

In  accordance  with  the  third  revision 
to  the  setdement  agreement.  EPA 
published  a  notice  of  proposed 
rulemaking  on  September  5, 1989  (54  PR 
36948).  Regarding  Moosehom 
Wilderness.  EPA  identified  a  source  of 
the  certified  impairment  but  proposed 
that  BART  was  unnecessary  at  this  time 
because  the  impairment  woiild  be 
adequately  remedied  by  the  retirement 
of  certain  existing  emission  units  and 
the  addition  of  pollution  controls  on 
other  units  pursuant  to  a  permit  issued 
under  the  Act's  prevention  of  significant 
deterioration  provisions.  As  to 
Canyonlands  National  Park.  EPA  could 
not  reasonably  attribute  the  certified 
impairment  to  a  specific  source  and  so 
proposed  that  BART  was  unnecessary. 
On  June  13, 1990  (55  FR  24060),  EPA 
promulgated  its  decisions  that  BART  at 
that  time  was  not  necessary  to  address 
impairment  in  either  the  Moosehom 
Wilderness  or  the  Canyonlands 
National  Park. 

Regarding  the  Grand  Canyon.  EPA 
preliminarily  attributed  a  significant 
portion  of  wintertime  visibility 
impairment  to  emissions  from  the  NGS. 
The  EPA  reviewed  the  draft  NPS  report 
on  WHTTEX  •  and  concurred  with  the 
findings  of  the  NPS  that  NGS,  located 
approximately  20  kilometers  fit>m  the 
boundary  of  the  Grand  Canyon,  is  a 
substantial  contributor  to  the  wintertime 
visibility  impairment.  The  EPA  soUcited 
comments  on  the  merits  of  its 


preliminary  attribution  finding.  In 
addition.  EPA  discussed  certain  legal 
and  regulatory  issues  relating  to  the 
BART  process,  as  it  might  affect  NGS, 
that  had  previously  been  raised  by  the 
Salt  River  Project  (SRP)  and  Alabama 
Power  Company,  et  al.,  and  solicited 
comments  on  those  issues. 

In  commenting  on  the  September  5. 
1989  notice,  SRP  and  others  renewed 
their  eariier  arguments  on  legal  and 
regulatory  issues.  They  also  made  new^ 
arguments  alleging  that  they  could  not 
comment  adequately  on  EPA's 
preliminary  attribution  finding  because 
the  NPS  draft  WHITEX  report  on  which 
it  was  based  was  subject  to  change.  All 
of  the  issues  raised  by  SRP  are 
addressed  in  detail  in  a  later  section  of 
this  notice.  The  EPA  notices,  however, 
that  comment  regarding  the  adequacy  of 
the  September  5, 1989  notice  and  the 
draft  WHTTEX  report  have  been 
rendered  moot  by  the  fact  that  the  NPS 
has  now  issued  a  final  report  on 
WHTTEX  •  and  by  today's  notice.  This 
notice  contains  the  complete  statement 
of  basis  and  purpose  for  a  regulatory 
proposal  required  under  section 
307(d)(3)  of  the  Act  and  reopens  the 
comment  period  on  the  issue  of 
reasonably  attributable  impairment,  as 
well  as  providing  an  opportimity  to 
comment  on  all  other  issues  relevant  to 
this  rulemaking. 

On  August  1. 1989,  the  SRP,  et  al.  and 
Alabama  Power  Company,  et  al.. 
intervenors  in  EDFv.  Reilly.  moved  the 
court  to  modify  the  rulemaking  schedule 
under  the  settlement  agreement.  In  this 
motion,  the  intervenors  challenged  the 
court's  jurisdiction  to  order  EPA  to 
conduct  any  rulemaking  that  might 
result  in  the  installation  of  BART  at 
NGS.  The  intervenors  later  filed  a 
separate  motion  requesting  a  1-year 
delay  in  the  rulemaking  schedule.  By 
order  dated  November  22, 1989,  the 
court  denied  the  intervenors'  motion 
challenging  the  court's  jurisdiction.  By 
order  dated  January  9, 1990,  the  court 
granted  the  interveners'  motion  to 
extend  the  deadlines.  This  order  set 
February  1, 1991  as  the  new  deadline  for 
EPA  to  propose  whether  or  not  to 
require  BART  emission  limits  for  the 
NGS  to  remedy  winter  visibility 
impairment.  The  order  also  extended  the 
deadline  for  final  action  on  any  proposal 
regarding  BART  until  October  1991  (6 
months  after  the  close  of  the  comment 
period).'' 


*■  M«im.«t  aL  Tha  Natkmal  Pari  Service  Report 
on  WHTTEX  Draft  Pinal  Report"  (April  7.  USB). 


*  Malm.e<  al..  The  National  Park  Service  Report 
on  WHTTEX  Final  Report"  (December  4.  IMS). 

'  EOF  has  appaalad  the  extenaion  of  rulemaking 
deadline*  in  thi*  caae  fiZVv.  RBilly.  Na  80-15284 
(Bth  Cir.).  That  appeal  la  pending. 


The  National  Research  Council  of  the 
National  Academy  of  Sciences  (NAS) 
has  reviewed  the  scientific  methods 
used  in  the  WHTTEX  report  and  has 
issued  a  report.  The  qualitative 
assessment  in  the  NAS  report  entitled 
"Haze  in  the  Grand  Canyon;  An 
Evaluation  of  the  Winter  Haze  Intensive 
Tracer  Experiment"  (October  1990) 
supports  EPA's  finding  that,  on  some 
days,  NGS  contributes  significantly  to 
haze  in  the  Grand  Canyon.  The  NAS 
report  has  been  placed  in  the 
rulemaking  docket.*  The  report  also 
finds  that  the  data  base  and  data 
analyses  techniques  in  WHTTEX  alone 
were  not  sufficient  to  ascertain  the 
quantitative  NGS  contribution  to  haze  at 
any  given  time.  The  EPA  solicits 
comment  on  both  the  relevance  of  the 
report  to  today's  action  and  its  contents. 

Another  study  effort  has  been 
undertaken  by  SRP.  This  study  is 
intended  to  measure  the  degree  of 
contribution  by  the  NGS  to  visibility, 
impairment  in  the  Grand  Canyon  during 
the  1989-1990  winter  season.  The  EPA 
has  received  some  preliminary  results 
from  this  study  and  has  placed  them  in 
Docket  A-89-02A.  However.  EPA  has 
not  yet  received  final  results  of  or  a 
report  on  the  study.  If  the  final  study 
results  and  report  are  submitted  during 
the  comment  period  of  this  action,  and  if 
EPA's  review  of  the  report  indicates  that 
the  latest  information  would  materially 
affect  the  proposed  attribution  decision 
which  is  the  underlying  basis  for  this 
rulemaking  (including  the  emission 
limitations  proposed  herein),  the  EPA 
will  reopen  the  public  comment  period 
to  consider  such  additional  information. 

C.  Navajo  Generating  Station 

The  NGS  is  a  2250  MW  coal -fired 
power  plant  located  near  Page,  Arizona, 
approximately  20  kilometers  from  the 
northern  boundary  of  the  Grand 
Canyon.  The  NGS  is  a  baseload 
generating  station  consisting  of  three  750 
MW  units  which  became  operational 
between  1974  and  1976.  "The  NGS  is 
jointly  owned  by  the  U.S.  Bureau  of  - 
Reclamation,  the  SRP,  the  Los  Angeles 
Department  of  Water  and  Power,  the 
Arizona  Public  Service  Company  (APS), 
the  Nevada  Power  Company,  and  the 
Tucson  Gas  and  Electric  Company. 
Existing  pollution  control  equipment  at 
NGS  include  electrostatic  precipitators 
for  particulate  matter  (PMJ  removal  and 
specific  burner  design  for  nitrogen 
oxides  (NO.)  control. 


*  Additional  copiea  of  thia  report  are  available 
frtNB  the  National  Academy  Preaa,  2Un  Conatitutlon 
Avanue  NW.,  Washingtoa  DC  2Mia 
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Potential  adverse  impacts  to  the 
environment,  especially  to  air  quality, 
have  been  of  concern  to  citizens  and 
State  and  Federal  agencies  since 
construction  of  the  plant  was  first 
announced  in  the  late  1960's.  In  April  of 

1970,  the  Secretary  of  the  Interior 
expressed  his  concerns  over  potential 
environmental  impacts  of  the  NGS  in  a 
memorandum  to  the  Assistant  Secretary 
for  Water  and  Power  Development. 
Secretary  Walter  Hickel  stated,  "As  you 
know,  the  Department  is  concerned  with 
and  is  an  outspoken  advocate  for 
protection  and  enhancement  of  the 
quality  of  otir  Nation's  natural 
environment.  The  Grand  Canyon  area  of 
the  Colorado  River  is  of  particular 
concern  to  me.  We  must  not  allow 
anyone  to  pollute  the  environment  there, 
and  it  would  be  unthinkable  for  us  to 
pollute  it  ourselves."  •  On  February  3, 

1971,  in  a  letter  to  EPA,  the  Arizona 
Division  of  Air  Pollution  Control 
expressed  its  concern  about  the  impact 
of  the  power  plant  on  visibility  in  the 
region  and  requested  EPA  to  provide 
information  on  the  impact  of  the  NGS 
emissions  on  visibility.*" 

In  response  to  these  and  other 
concerns,  NGS  issued  a  strong  policy 
statement  indicating  that  its  NGS 
participants  were  committed  to  ensuring 
environmental  protection.  Furthermore, 
the  NGS  stated,  "the  plant  will  be 
designed  so  that  additional  control 
equipment  including  devices  for 
removal  of  oxides  of  sulfur,  can  be 
added  when  developed"  *'  In  the  final 
environmental  statement  for  the  Navajo 
Project  NGS  participants  stated,  "the 
participants  have  committed  themselves 
to  installing  sulfur  dioxide  (SOk) 
temoval  systems  on  all  three  units  at  the 
Navajo  Generating  Station  *  *  *.Iti8 
planned  that  an  SOt  removal  system 
will  be  installed  and  operative 
before  *  '  •  May  1975."  "Although 
most  commitments  made  by  NGS  for 
installing  SOt  removal  systems  centered 
around  complying  with  State  or  Federal 
ambient  air  quality  standards,  NGS 
acknowledged  in  die  final 
environmental  impact  statement  that 
operation  of  the  plant  could  result  in 
adverse  visibility  impacts.  Furthermore, 
the  NGS  participants  indicated  that  a 
goal  of  the  participants  in  the  Navajo 


*  Memorandum  from  Walter ).  Hickel,  Secretary 
of  the  Interior,  to  the  Aatiitant  Secretary  of  Water 
and  Power  Devtlopinant  April  3,  ISTa 

■0  tetter  from  Arlsona  Diviakm  of  Air  PoUntloa 
Control  to  EPA.  Fatmary  3, 1971. 

> '  Policy  itatement  by  the  partidpanta  in  the 

Ncaion. 

'*  nnal  environmental  atatement  for  the  Navaio 
Project,  page  91,  Pebraary  4, 1972. 


Project  was  to  prevent  sndi  adverse 
impacts.** 

In  summary,  all  of  the  above  citations 
indicate  diat  the  protection  of  visibility 
in  the  Colorado  River  Basin  was  of 
concern  prior  to  construction  of  the 
NGS.  Moreover,  statements  made  by  the 
NGS  participants  indicate  a  strong 
commitment  to  protecting  the 
environment  (including  visibility).  All  of 
the  above  historical  documents, 
including  the  draft  and  final 
environmental  statements  for  the  NGS, 
have  been  placed  in  Docket  A-89-02. 

Today's  Action 

"The  September  5, 1989  preliminary 
finding  that  a  significant  portion  of 
wintertime  impairment  in  the  Grand 
Canyon  was  reasonably  attributable  to 
NGS  was  not  based  on  any  single 
analytical  technique  in  the  WHTTEX 
report,  but  rather  on  the  collection  of 
techniques  performed  by  the  NPS  using 
WHTTEX  and  other  data.  All  of  the 
techniques  used  by  the  NPS  support  the 
conclusion  that  for  most  days  which 
tracer  data  are  available.  NGS  is  a 
significant  contributor  to  visibility 
impairment  in  the  Grand  Canyon  during 
the  winter  months.  The  EPA  has 
reviewed  the  NPS  December  4. 1989 
final  report  on  WHTTEX  and  the  NAS 
evaluation  of  that  report  and  finds  no 
basis  to  reverse  the  Agency's 
preliminary  finding  that  a  significant 
portion  of  the  visibility  impairment  in 
the  Grand  Canyon  is  reasonably 
attributable  to  NGS.  The  EPA  soliciU 
comments  on  the  merits  of  today's 
proposed  reasonable  attribution  finding. 
"The  EPA  has  reviewed  comments  by 
SRP  and  by  others  on  the  September  5. 
1969  notice  criticizing  the  draft  WHTTEX 
report  and  EPA's  reliance  on  it  in 
making  a  preliminary  reasonable 
attribution  finding.  'The  EPA  is  seeking 
additional  comment  on  this  and  related 
studies,  but  is  not  persuaded  by  these 
comments  to  reverse  its  preliminary 
finding  at  this  jimcture.  'The  EPA  will 
address  in  detail  technical  issues 
regarding  the  attribution  question 
following  receipt  of  comments  on  the 
final  WHTTEX  report  and  NAS 
evaluation  and  will  make  a  final 
attribution  finding  in  conjimction  with 
its  final  action  on  today's  regulatory 
proposal. 

In  June  of  1989,  EPA  began  to  gather 
preliminary  information  on  the  NGS  that 
could  be  used  in  a  BART  analysis.  An 
EPA  contractor  visited  the  power  plant 
in  order  to  compile  site-specific  data. 
FoUowing  publication  of  the  September 
5, 1989  notice  preliminarily  attributing 


impairment  in  the  Grand  Canyon  to 
NGS,  a  full-scale  BART  analysis  was 
initiated.  In  accordance  with  the  BART 
Guidelines  (EPA-450/3-80-009b)  »♦  and 
40  CFR  51.301(c),  the  analysis  included 
consideration  of  the  following;  The  costs 
of  compliance,  the  energy  and  nonair 
quality  environmental  impacts,  any 
existing  pollution  control  technology  in 
use  at  the  facility,  the  remaining  useful 
life  of  the  source,  and  the  degree  of 
improvement  in  visibility  anticipated  to 
result  from  application  of  controls.  A 
copy  of  the  BART  Guidelines  may  be 
found  in  Docket  A-89-02A. 

In  order  to  evaluate  its  BART  analysis 
approach,  EPA  considered  the  cost- 
benefit  analysis  conducted  as  a  part  of 
the  preliminary  Regulatory  Impact 
Analysis  (RIA)  (as  required  by 
Executive  Order  12291)  for  this  rule. 
This  analysis  also  satisfies  the 
requirements  of  section  317  of  the  Act 
regarding  economic  impact  assessments. 
A  more  detailed  discussion  of  the 
benefits  associated  with  improving 
visibility  in  the  Grand  Canyon  is  found 
in  the  "Benefit  Analysis"  section  of  this 
notice. 

TTie  BART  Guidelines  published  in 
1980  stated  that  the  level  of  control 
necessary  to  meet  the  new  source 
performance  standard  (NSPS)  for  power 
plants  *'  is  generally  available  to  large 
power  plants.**  However,  the  guidelines 
do  allow  the  State  (or  EPA  in  this  case) 
to  propose  an  emission  limit  other  than 
NSPS  if  the  limit  proposed  reflects  a 
"reasonable  balance  of  the  various 
BART  factors."  »'  The  BART  Guidelines 
further  state  that  if  the  State  (or  EPA) 
set  a  BART  limit  equivalent  to  the  NSPS 
level  of  control,  no  detailed  analysis  of 
the  BART  factors  would  be  required.** 
In  light  of  the  Clean  Air  Act 
Amendments  of  199a  EPA  believes  that 
the  BART  Guidelines  are  outdated  in 
certain  respects,  and  should  be  revised. 

Hie  1990  Amendments  embody 
certain  statutory  changes  that  represent 
a  general  congressional  poUcy  judgment 
to  move  away  from  rigid  control 
technology  requirements  and  towards 
an  emphasis  on  air  pollution  control 
strategies  that  reflect  flexibility  and 
market-based  incentives.  In  particular, 
section  403  of  the  Amendments  revised 
section  111(a)(1)  of  the  Act  to  repeal  the 
percent  reduction  requirements  under 
the  NSPS  program.  Also,  title  IV  of  the 


**Ibid.p8.S9. 


'*  U.S.  EPA  "YSnidehnea  for  Determining  Beet 
Available  Retrofit  Technology  Analyaia  for  Coal- 
Fired  Power  PianU  and  Other  Bxiating  Stationary 
Facilities."  November  1990. 

>*  See  40  CFR  part  SO  (ttbpart  Da. 

>•  BART  GuidellBet  at  1. 

"Id  Ml 20. 

>•/</.  at  20-21. 
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amendmenU  added  an  add  deposition 
control  program,  the  essence  of  which  is 
the  use  of  market-based  incentives 
(through  freely  tradable  allowances 
under  section  403  of  the  revised  Act)  to 
achieve  the  greatest  reductions  in  SOi 
emissions  at  the  least  cost. 

In  light  of  these  developments,  and 
considering  the  statutory  mandate  in 
section  168A  to  consider  the  various 
BART  factors  of  cost  energy  effects  and 
the  degree  of  visibility  improvement 
EPA  believes  it  would  be  inappropriate 
to  base  BART  analyses  on  NSPS-level 
controls.  In  this  case.  EPA  has 
conducted  a  thorough  analysis  of  the 
statutory  BART  factors  that  is  consistent 
with  the  existing  Guidelines,  rather  than 
base  its  analysis  on  NSPS  controls.  The 
Agency  believes  that  all  future  BART 
analyses  should  also  carefully  balance 
the  statutory  BART  factors.  Accordingly, 
by  this  notice  EPA  solicits  comment  on 
the  BART  Guidelines,  and  specifically 
on  whether  the  BART  Guidelines  should 
be  amended  concurrently  with  this 
BART  rulemaking.  Based  on  those 
comments.  EPA  will  decide  at  the  time 
of  final  action  on  today's  BART 
proposal  for  NGS  whether  to  amend  the 
Guidelines. 

In  addition,  EPA  notes  that  the  value 
of  marketable  allowances  under  section 
403  of  the  Clean  Air  Act  as  amended  by 
the  Clean  Air  Act  Amendments  of  1990 
will  be  made  available  to  SRP  should 
BART  be  installed.  The  EPA  has 
factored  the  value  of  these  allowances 
into  its  calciilations  of  the  cost  of  BART. 
The  Agency  believes  that  this  is 
consistent  with  the  estimation  of  BART 
costs  under  the  BART  Guidelines. 
However,  EPA  also  solicits  comments 
on  whether  the  BART  Guidelines  should 
be  revised  as  part  of  this  rulemaking  in 
order  to  consider  the  value  of 
marketable  allowances  available  under 
section  403  of  the  Act. 

In  today's  action.  EPA  proposes  to 
revise  the  FTP  for  Arizona  to  include  this 
emission  limit  representing  BART  to 
address  the  visibility  impairment 
observed  in  the  Grand  Canyon.  Because 
of  the  uncertainty  in  determining  the 
improvement  in  visibility  expected  as  a 
result  of  reducing  emissions  at  the  NGS. 
EPA  is  considering  and  solicits  comment 
on  four  options  for  BART  at  NGS: 

1.  A  continuous  SOs  emission 
limitation  of  a30  pounds  per  million 
British  Thermal  Units  (Ibs/MNfBtu). 
Compliance  would  be  determined  on  a 
30  day  rolling  average  and  would  be 
phased  in  between  1995  and  1999. 

2.  A  continuous  SOi  emission 
limitation  of  0.S0  Ibs/Vfl^tu. 
Compliance  would  be  determined  on  a 
30  day  rolling  average  and  would  be 
phased  in  between  1995  and  1999. 


3.  A  continuous  SOt  emission 
limitation  of  0.10  Ibs/MMBtu. 
Compliance  would  be  determined  on  a 
30  day  rolling  average  and  would  be 
phased  in  between  1995  and  1999. 

4.  SRP  would  test  alternating  control 
technologies  and  if  one  of  the 
technology  met  a  minimum  removal 
efficiency  at  a  set  cost  the  NGS  would 
install  that  technology  and  operate  it  in 
the  winter  time.  If  none  of  the 
technologies  met  the  test  criteria.  NGS 
would  reduce  it  emission  by  70  percent 
(0.30  Ibs/MMBtu  emission  limit) 
measured  on  an  annual  basis  by  the 
year  2000. 

More  details  on  these  options  are 
provided  below.  In  addition,  EPA 
solicits  comments  on  whether  another 
emission  limitation  may  be  more 
appropriate. 

The  EPA  is  proposing  this  first  option 
of  0.30  Ibs/MMBtu  emission  limit  That 
option  includes  a  30  day  rolling  average 
but  EPA  is  requesting  comment  on 
whether  a  different  averaging  period 
may  be  more  appropriate. 

"The  EPA  also  invites  comments  on  the 
legal  and  regulatory  issues  raised  by 
SRP  and  others.  These  issues  are 
identified  and  discussed  in  a  later 
section. 

A  public  hearing  on  this  action  will  be 
on  Monday.  March  18. 1991  at  1  p.m.  in 
the  Maricopa  Coimty  Auditorium.  201 
West  Jefferson.  Phoenix,  Arizona. 

A.  Discussion  of  Impairment 

The  DOI  has  documented  the 
occurrence  of  visibility  impairment  at 
the  Grand  Canyon  during  winter 
(November-March)  inversion  conditions 
(see  discussion  at  52  FR  7802).  This  Park 
is  a  mandatory  Class  I  Federal  area 
located  in  the  Colorado  River  area  of  the 
Colorado  Plateau.  The  visibiUty 
impairment  identified  in  this  National 
Park  during  the  winter  months  has  been 
described  as  a  haze  "with  a  bright  white 
layer  and  a  distinct  upper  edge  and  it 
occasionally  includes  one  or  more 
perceptible  layers."  '• 

The  WHTTEX  study,  a  6-week  study 
conducted  in  January  and  February  1987 
in  the  Colorado  River  area,  was 
designated  to  evaluate  the  ability  of  a 
variety  of  receptor  modeling  approaches 
to  attribute  all  or  a  meaningiful  portion 
of  the  visibiUty  impairment  in  several 
Class  I  areas.  The  NGS  was  chosen  as 
the  test  candidate  because  (1)  it  had 
documented  build  up  of  haze  layers 
around  the  facility,  (2)  it  was  the  largest 
uncontrolled  power  plant  in  the 
Southwest  (3)  it  is  located  a  few  miles 


••Malm,  m  aL  "The  National  Park  Scrvica  . 
Raport  on  WKTEX  Final  Report"  Dec«mber4 
180B,  pg. «. 


from  the  Grand  Canyon  and  near 
several  other  National  Parks,  and  (4)  it 
is  a  large  isolated  source.  The  WHTTEX 
study  was  a  cooperative  effort  between 
several  utility  groups  including  SRP— the 
operators  of  NCS--and  several 
government  agencies  including  NPS.  The 
WHTTEX  study  employed  several 
attribution  methodologies  including  the 
use  of  a  unique  tracer  injected  into  the 
NGS  stack  to  track  the  power  plant's 
plume.  A  meteorological  analysis  was- 
conducted  to  document  the  wind  flow 
patterns  and  stagnation  events  occurring 
during  the  winter  months. 

The  study  area  consisted  of  three     ■ 
major  and  nine  surrounding  monitoring 
sites.  Major  monitoring  sites  were 
located  in  the  Grand  Canyon  (at  Hopi 
Point).  Canyonlands  National  Park,  and 
Page.  Arizona  (near  the  Glen  Canyon 
Dam).  The  surrounding  sites  were 
located  in  potential  transport  pathways 
in  the  study  area.  Extensive  air  quality 
monitoring  was  conducted  at  these  sites 
to  evaluate  NGS'  contribution  to 
visibility  impairment  in  the  area. 

The  NPS  calculated  a  light  extinction 
budget  for  each  of  the  three  major  sites 
based  on  optical  and  aerosol 
measurements  taken  simultaneously  at 
each  site.  The  light  extinction  budgets 
express  the  relative  contribution  to  light 
extinction  by  various  aerosol 
constituents  (e.g.,  sulfates  or  organics) 
or  the  type  of  extinction  observed  (e.g., 
scattering  or  absorption).  Light 
extinction,  a  standard  measure  of 
visibility  impairment  is  the  combined 
effect  of  light  scattering  and  absorption. 
The  NPS  found  that  scattering  due  to 
fine  particle  sulfates  accounted  for  the 
largest  share  of  anthropogenic  visibility 
impairment  during  the  WHTTEX  study 
period  in  the  Grand  Canyon. 

The  NPS  then  attributed  the  extinction 
(due  to  fine  particle  sulfates)  to  specific 
source(s)  using  various  receptor 
modeling  techniques.  Both  statistical    . 
methods  and  a  deterministic  model  were 
used  to  estimate  the  relative 
contributions  of  sources  within  the 
study  area  to  visibility  impairment 
observed  during  the  6-week  study.  Other 
less  quantitative  techniques  were  also  . 
used  to  attribute  the  impairment 
observed  to  specific  sources.  An 
emissions  analysis  was  conducted  along 
with  a  meteorological  analysis  and  and 
analysis  of  the  spatial  patterns  and 
temporal  trends  in  ambient  sulfate 
concentrations. 

The  UPS  report  on  WHITEX 
concludes  that  NGS  war  the  largest 
single  contributor  to  visibility 
impairment  in  the  Grand  Canyon  during 
the  days  for  which  tracer  data  were 
available.  The  analytical  techniques 
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conducted  by  the  NPS  indicate  that 
tmder  certain  meteorological  conditions 
which  are  common  in  the  area  during 
the  winter  months,  large  quantities  of 
SO:  and  sulfate  from  NGS  are 
transported  into  the  Grand  Canyon.  The 
tracer  analysis  included  measurement  at 
Hopi  Point  (on  the  rim  of  the  Grand 
Canyon)  of  the  unique  tracer,  deuierated 
methane,  which  was  injected  into  the 
NGS  stack.  An  analysis  of  synoptic 
meteorology  showed  that  the  high 
sulfate  episodes  observed  during  the 
WHTTEX  study  period  were  typical 
results  of  transport  and  transformation 
of  pollutants  during  the  wintertime. 

The  NPS  analyzed  extensively  the 
data  collected  at  Hopi  Point  during  the 
three  major  sulfate  episodes.  All  of  the 
analytical  techniques  used  by  NPS 
suggest  that  NGS  is  a  significant 
contributor  to  visibility  impairment 
during  the  winter  months  in  the  Grand 
Canyon.  The  NPS  data  indicate  that  for 
days  tracer  data  are  available,  NGS 
contributes  approximately  40  percent  on 
the  average  to  the  observed  wintertime 
visibility  impairment  and  approximately 
60-70  percent  during  the  worst  visibility 
impairment  episodes.  Ehiring  some 
episodes,  the  NPS  analysis  identified 
copper  smelters  located  in  southern 
Arizona  and  Mexico  as  probable  major 
contributors  to  visibility  impairment  It 
is  important  to  note  that  subsequent  to 
the  1987  study  timeframe,  these  sources 
have  either  been  controlled  to  reduce 
emissions  or  shut  down. 

Using  the  draft  NPS  report  on 
WHTTEX  as  a  basis,  EPA.  on  September 
5. 1989,  proposed  to  find  that  NGS  may 
reasonably  be  anticipated  to  cause  or 
contribute  to  visibility  impairment  in  the 
Grand  Canyon  during  the  winter 
months.  A  copy  of  the  final  report  has 
been  placed  in  Docket  A-89-02.  As 
required  by  section  169A  of  the  Act 
EPA  conducted  a  BART  analysis  to 
determine  if  new  emission  limits  were 
required  to  address  this  impairment.  The 
results  of  the  BART  analysis  are 
discussed  later  in  this  notice. 

National  Academy  of  Sciences  Review 
of  WHTTEX 

In  early  1990,  the  National  Research 
Council  of  the  NAS  established  on  the 
Committee  on  Haze  in  the  National 
Parks  and  Wilderness  Areas  to  address 
issues  related  to  visibility  degradation  in 
these  protected  areas.  "The  Committee 
was  asked  by  the  DOI  to  consider  the 
relative  importance  of  human-derived 
and  natural  emissions  that  contribute  to 
visibility  reduction  in  these  locations 
and  to  evaluate  possible  source-control 
approaches.  As  part  of  its  charge,  the 
Committee  was  asked  to  evaluate  the 
WHTTEX  report  and  its  conclusion  that 


the  NGS  contributed  to  wintertime 
visibility  impairment  in  the  Grand 
Canyon.  The  Committee  met  at  the 
Grand  Canyon  from  March  28-31, 1990. 
The  Committee  issued  its  report  on 
WHTTEX  on  October  11, 199a  a  copy  of 
which  is  in  the  docket.  On  the  basis  of 
the  data  presented  to  the  Committee  in 
the  NPS-WHFTEX  report  the  Committee 
concluded  that,  at  some  times  during  the 
study  period  NGS  contributed 
significantly  to  haze  in  the  Grand 
Canyon.  This  finding  supports  EPA's 
proposed  attribution  decision.  However, 
the  Conunittee  also  concluded  that 
WHTTEX  did  not  quantitatively 
determine  the  fraction  of  sulfate  aerosol 
and  resultant  haze  in  the  Grand  Canyon 
that  is  attributable  to  NGS.  "The 
Committee  cited  problems  with  the 
tracer  mass  balance  regression  (TMBR) 
and  differential  mass  balance  (DMB) 
regression  calculations  which,  in  the 
Committee's  judgment  prevent  the 
quantification  of  NGS'  contribution  to 
haze  due  to  sulfate  at  the  Grand 
Canyon.  The  key  deficiencies  cited  for 
TMBR  were  lack  of  tracers  for  other 
than  NGS  sources  of  sulfur,  insufficient 
investigation  of  the  covariance  between 
NGS  emissions  and  other  sources,  and 
limited  evaluation  of  the  conversion  rate 
of  SOi  to  sulfate.  For  DMB  calculations, 
the  Committee  cited  the  lack  of  data 
below  the  rim  of  the  canyon  and  that 
background  measurements  were  not 
adequately  incorporated  into  the  data 
analyses,  as  well  as  the  limited 
evaluation  of  the  conversion  rate. 

For  illustrative  purposes,  the 
Committee  then  used  the  WHITEX  data 
in  a  simple  technique  to  estimate  the 
ranges  of  possible  impacts  from  NGS. 
The  actual  impact  of  NGS  on  haze 
depends  on  a  variety  of  factors 
including  the  rate  of  conversion  of  SOi 
to  sulfate.  "The  Committee  concluded 
that  if  NGS  emissions  were  controlled, 
then  wintertime  haze  at  the  Grand 
Canyon  would  most  likely  be  reduced, 
but  not  eliminated. 

"The  NPS  issued  a  technical  response 
document  to  the  NAS  committee  report 
on  October  30, 1990.  That  document 
responds  to  the  key  points  of  the  NAS 
report.  "The  key  issues  of  assessment  of 
background  sulfate  measurements  and 
analysis,  measurements  of  sulfate  below 
the  rim  of  the  canyon,  and  rates  of 
conversion  were  addressed.  The  NPS 
response  has  been  placed  in  Docket  A- 
89-02A;  "The  NPS  points  out  that  the 
NAS  review  did  not  fully  consider 
supplemental  techniques  such  as 
empirical  orthogonal  function  analysis 
to  TMBR  and  DMB  which  were  in  the 
WHTTEX  report.  These  supplemental 
analyses  provided  by  NPS  seek  to 


address  the  issue  of  other  sulfur  sources 
and  support  the  reasonableness  of  the 
attribution  range  derived  in  WHITEX. 

1908  Visibility  FoUow-Up  Study 

"The  NPS  has  submitted  a  report  to 
EPA  presenting  the  preliminary  findings 
of  a  follow-up  visibility  study  conducted 
during  the  winter  of  1988  (January  27- 
February  16)  at  Indian  Gardens  in  the 
Grand  Canyon.  Visual  examination  of 
photographic  data  collected  during  the 
WHTTEX  study  showed  that  haze  built 
up  within  the  canyon  and  only  impacted 
the  monitoring  site  (Indian  Gardens)  at 
Hopi  Point  after  the  mixing  height  had 
reached  above  the  canyon  rim.  'This 
prompted  NPS  researchers  to  locate  a 
monitoring  site  for  the  1988  study  within 
the  canyon  to  assess  the  concentration 
and  estimate  the  origin  of  the  aerosols 
within  the  canyon.  "The  Indian  Gardens 
site  was  located  some  4,000  feet  below 
the  rim  of  the  canyon. 

Preliminary  results  of  the  study 
indicate  much  higher  sulfate 
concentrations  within  the  canyon  than 
those  collected  on  the  rim  during  the 
WHTTEX  study.  "These  results  also  show 
a  strong  relationship  between  total 
sulfur  and  selenium  concentrations, 
suggesting  that  sulfur  compounds  in  the 
canyon  are  a  result  of  emissions  from 
coal-fired  sources.  The  WHTTEX  study 
showed  that  the  NGS  plume  was  rich  in 
selenium.  Finally,  an  examination  of 
meteorology  and  photography  data 
collected  during  the  1988  study  indicate 
transport  conditions  similar  to  those 
documented  for  the  highest  WHITEX 
sulfate  episode.  The  clouds  are  shown  to 
roll  in  from  the  direction  of  Page, 
Arizona,  and  fill  the  canyon  with  haze. 
The  NPS  is  continuing  its  analysis  of 
data  collected  during  this  study. 

Although  the  study  conducted  by  the 
NPS  in  the  winter  of  1988  cannot  be 
used  to  confirm  the  NPS  analyses  of  the 
WHTTEX  data,  the  EPA  believes  that  the 
prehminary  findings  of  this  study  are 
consistent  with  those  of  WHTTEX  and 
generally  support  its  previously 
proposed  attribution  decision  and  range 
of  attribution  used  in  the  BART 
analysis.  A  copy  of  the  preliminary 
report  submitted  to  EPA  by  the  NPS  has 
been  placed  in  Docket  A-8»-02A. 

SRP  Winter  1990  Visibility  Study 

In  the  winter  of  1989-1990,  SRP 
conducted  its  own  monitoring  study 
including  release  of  tracer  from  NGS. 
Preliminary  results  of  that  study  and 
subsequent  data  analysis  were  sent  to 
EPA  and  NPS  in  September  and 
December,  1990.  Initial  data  analysis  by 
SRP  indicates  that  the  overall 
contribution  of  NGS  to  haze  at  the 
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Giaod  Canyea  durinf  the  study  period 
waslgM  than  tkat  comptited  ftota 
WHTTEX  datiu  AU  data  and  analyses 
received  have  been  placed  in  Docket  A- 
89-02A.  However,  pretiminary  data  on 
episodic  impainnent  leveb  and  seasonal 
average  data  are  substantially  the  same 
as  ranges  found  in  the  WHTTEX  study 
that  were  used  hi  the  BART  analysis. 
The  EPA  believes  it  is  inappropriate  to 
alter  the  conclusions  reached  in  EPA's 
attribution  Hnding  given  the  preiirainary 
and  inconclusive  nature  of  the  SRP  data. 
The  EPA  will  consider  all  analyses  and 
data  provided  during  the  comment 
period.  As  stated  earlier,  if  EPA  receives 
the  final  study  results  and  report  during 
the  comment  period  and  if  EPA's  review 
of  the  report  indicates  that  the  latest 
information  would  materially  affect  the 
proposed  attribution  decision.  EPA  will 
reopen  the  pubhc  comment  period  to 
consider  such  additional  information. 

EPA's  Positioa  on  the  Ability  to 
Detennina  NCS'  CaatoibutiM  to 
Visibility  Impaiimaal  •(  the  Gtand 
CanjroB 

The  EPA  reviewed  the  WHTTEX 
report,  the  NAS  report.  NPS  response  to 
the  report  and  the  preliminary  data  on 
the  SRP  1980  tracer  study.  Based  on  this 
review.  EPA  has  frand  no  reason  to 
change  its  determination  that  visibility 
impairment  at  the  Grand  Canyon  can  be 
attributed  to  NGS.  Because  of  the 
uncertainty  in  the  source-impairment 
relationship  EPA  is  seeking  additional 
comment  on  it.  But  for  the  purpose  of 
this  proposal,  EPA  continues  to  believe 
that  a  relationship  can  be  reasonably 
made. 

B.  BART  Analysis 

The  EPA  conducted  a  BART  analysis 
for  the  NGS  pursuant  to  the  procedures 
found  in  the  BART  Guidelines  as 
required  by  section  160A(b)  and  the 
visibility  regulations  promulgated  at  40 
CFR  51  J02(cH4Kiii)."  A  copy  of  EPAs 
BART  analysis  for  NGS  has  been  placed 
in  Docket  A-W-oeA.  Considering  the 
requirements  found  in  this  doamient, 
EPA  divided  the  BART  analysis  into  two 
major  parts.  In  the  first  part  EPA 
identified  the  SOi  emission  controls  that 
are  readily  availabie  to  the  source,  the 
costs  of  such  controls,  and  other  impacts 
of  installing  and  operating  the  controls. 
In  the  second  part  of  the  BART  analysis. 
EPA  attempted  to  define  the  source- 
impairment  relationship  which  was  then 
used  to  predict  the  improvements  in 
visual  air  quatity  that  can  reasonably  be 
expected  to  occur  as  a  result  of 


installing  and  operatiBg  the  controls 
defined  to  the  control  tedmology 
analysis.  Because  EPA  was  faced  with 
some  uncertainties  tn  each  of  the  parts 
of  the  BART  analysis,  EPA  bounded  its 
results  by  giving  low  and  high  estimates. 
In  addition  to  the  key  areas  discussed 
below.  EPA  was  also  required  to 
consider  the  time,  frequency,  and 
duration  of  the  visibility  impairment 
episodes  in  the  Grand  Canyon.  This 
proposal  focuses  on  impainnent 
observed  during  the  winter  season 
(between  November  1  and  March  31). 
Based  on  information  from  the  WHTTEX 
study  and  previous  air  quality 
monitoring,  the  visibility  impairment 
episodes  were  determined  to  occur 
approximately  10  to  15  times  throughout 
the  tvinter  months,  generally  lasting 
from  3-5  days.  The  NPS  submitted 
information  to  EPA  indicating  that 
approximately  800.000  people  visited  the 
Grand  Canyon  during  the  winter  of  1989. 
This  figure  represents  about  21  percent 
of  the  total  annual  visitation  to  the  park. 
Documentation  for  visitation  rales  to  the 
Grand  Canyon  has  been  placed  in 
Docket  A-89-02. 

1.  Control  Technology  Analysis 

As  part  of  the  BART  analysis,  EPA 
investigated  the  costs  and  other  impacts 
associated  with  proven  SOi  removal 
systems  at  three  levels  different 
emissions  limitations  0.50  Ibs/MMBtu 
(approximately  50  j)ercent  control).  0.30 
Ibs/MNfBtu  (approximately  70  percent 
control),  and  0.10  Ibs/MMBtu 
(approximately  90  percent  control).  It 
was  not  the  intent  of  the  Agency  to 
design  an  S(X  control  system  for  the 
NGS.  but  rather  to  evaluate  the  potential 
Impacts  to  NGS  of  SOi  control  systems 
that  have  been  used  successfully  in  prior 
retrofit  cases.  Both  wet  and  dry 
scrubbing  technologies  were  evaluated 
in  the  control  technology  analysis.  The 
EPA  solicits  comments  on  other 
available  technologies  which  can  reduce 
SOi  emissions  at  NGS  to  achieve  the 
proposed  or  alternative  limits  and  which 
may  require  less  capital  investment 
and/or  operating  expenses  than  those 
technologies  evaluated  in  the  BART 
analysis. 

The  EPA  used  the  bitegrated  Air 
Pollution  Control  System  (LAPCS)  cost 
model  to  predict  the  capital  and 
operating  coat  estimates  for  the  control 
systems  analyzed.* >  This  model  was 
developed  by  EPA  for  the  National  Acid 
Precipitation  Assessment  Program  and 
has  been  used  to  estimate  SOk  and  NO, 
retrofit  control  costs  for  200  power 


plants.  The  case-specific  input 
parameters  were  determined  throu^ 
documents  obtained  inm  the  NGS 
information  collected  dming  the  site 
visit  by  the  EPA  contractor  and  other 
government  records.  As  mentioned 
previously,  tower  and  upper  bound 
limits  were  generated  for  each  control 
option.  The  results  from  lAPCS 
indicated  that  wet  flue  gas 
desulfurization  (FGD)  achieving  a  0.3 
Ibs/MMBtu  emission  limit  for  all  three 
units  is  estimated  to  have  total  capital 
cost  requirements  of  between  $245.9 
million  and  $402  million  with  total 
levelized  annual  costs  (including 
amortized  capital,  interest  operating, 
and  maintenance  costs)  estimated  to  be 
between  $91.9  million  and  $128.3 
million.**  The  levelized  annual  costs  for 
0.3  Ibs/MMBtu  wet  FGD  are  less  than 
those  for  lime  spray  drying  or  dry 
sorbent  injection  at  the  same  emission 
rate.  The  wet  FGD  control  option  to 
meet  a  0.10  Ibs/MMBtu  emission 
limitation  is  estimated  to  require  a  total 
capital  investment  of  between  $275.7 
million  and  $453.2  million  for  all  three 
units  with  total  levelized  annual  costs' 
estimated  to  be  between  $103.5  million 
and  $145.2  million.  A  0.5  Ibs/MMBtu 
emission  limitation  met  by  a  wet  FGD 
control  option  is  estimated  to  require  9 
total  capital  investment  of  between 
$213.3  million  and  $357.0  million  for  all 
three  units  with  total  levelized  annual 
costs  estimated  to  be  between  $79.5 
million  and  $112.2  million. 

Using  the  costs  getierated  by  LAPCS. 
and  the  methodology  originally  used  in 
the  RIA  for  NGS,  EPA  estimated  the 
increases  in  the  average  SRFs  and 
Nevada  Power  Company's  residential 
customers'  electric  utility  bills  if  wet 
FGD  were  selected  to  decrease  NGS  SO* 
emissions  to  a30  Ibs/MMBtu.  This 
increase  is  expected  to  be  no  greater 
than  2.8  percent  (about  $2.30  per  month) 
for  the  ^IP  customer  and  no  greater 
than  about  a  3J  percent  increase  (again, 
approximately  $130  per  month)  for  the 
Nevada  Power  Company  customer. 
Because  SRP  and  Nevada  Power 
Company  receive  a  higher  percentage  of 
their  total  system  power  from  NGS  than 
do  other  co-owners  of  NGS  and  have  a 
lower  average  cost  per  kilowatt  hour, 
these  estimated  2.8  to  3.9  pereent 
increases  are  expected  to  be  the 
maximum  percentage  increase  in  power 
costs  experienced  by  residential 
customers  of  NGS.  "These  price  increases 
would  be  lower  for  the  a50  Ibs/MMBtu 
control  option.  It  is  important  to  note 
that  these  estimates  are  based  upon 
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increasing  consumer  costs  by  the 
percentage  increase  cost  of  producing 
the  electricity.  "They  do  not  consider  that 
part  of  the  consumer  rates  which  include 
transmission  costs;  considering  those 
costs  could  dampen  the  effect  on  the 
consumer.  The  actual  increase  to  the 
average  SRP  or  Nevada  Power  Company 
residential  customer  is  expected  to  be 
somewhat  less  since  the  fransmission 
costs  are  not  affected  by  the  BART 
requirements. 

Other  persons  potentially  affected  by 
an  increase  in  NGS  power  are  customers 
of  the  Central  Arizona  Project  (CAP). 
The  CAP  is  an  organization  established 
by  the  U.S.  Bureau  of  Reclamation  to 
provide  government-subsidized 
irrigation  water  to  south  cenfral  Arizona 
farmers.  The  CAP  relies  heavily  on 
electricity  &t>m  the  NGS  to  pump  and 
provide  this  water.  It  was  estimated  that 
if  wet  FGD  were  selected  to  decrease 
NGS  SOi  emissions  to  0.30  Ibs/MMBtu. 
the  cost  of  water  to  users  would 
increase  approximately  $10  per  acre  foot 
or  about  3  cents  per  1.000  gallons,  lliis 
increase  in  irrigation  costs  could  raise 
the  farmers'  total  variable  costs  by  2 
percent  to  4  percent  per  year.  However, 
if,  as  expected,  the  CAP  phases  down  its 
obligation  to  supplying  water  to  the 
fanners,  the  increase  in  total  variable 
costs  would  only  be  approximately  2 
percent  per  year.  Again,  the  cost 
increases  would  be  lower  for  the  0.50- 
Ibs/MMBtu  control  option.  A  more 
detailed  discussion  of  these  impacts 
may  be  found  hi  the  RIA  and  in  factual 
memorandum  **  placed  in  Docket  A-89- 
02A. 

As  a  plausibility  check  for  the  costs 
generated  by  LAPCS,  EPA  requested 
information  from  the  APS  regarding  the 
costs  for  FGD  retrofit  of  units  4  and  5  at 
the  Four  Comers  Power  Plant  located  in 
Farmington,  New  Mexico,  lliese  units 
are  similcu'  to  NGS  in  many  respects 
including  capacity  and  design,  the 
burning  of  low  sdfur  coal  and  the 
remote  location  of  the  plant  Information 
supplied  by  APS  indicates  that  the 
capital  investment  for  the  wet  FGD 
removal  system  (averaging  72  percent 
reduction  in  SOi  emissions)  at  Four 
Comers  Power  Plant  was  $119.8  million 
per  unit  The  lAPCS  model  generated 
costs  for  control  at  NGS  ranging 
between  $82-$134  per  unit  for  the  0.30 
Ibs/MMBtu  wet  FGD  control  option.  The 
EPA.  therefore,  concludes  that  the 
LAPCS  model  estimates  are  reasonable. 
A  copy  of  the  letter  from  APS  has  been 
placed  in  Docket  A-88-02A. 


Title  IV  (section  403)  of  the  Clean  Air 
Act  Amendments  of  1990  establishes  a 
system  of  marketable  sulfur  emission 
allowances  to  help  achieve  the  goal  of 
reducing  acid  deposition.  Tliis  provision 
does  not  waive  any  BART  requirements 
for  NGS.  Nor  does  it  require  more 
controls  than  NGS  currently  has. 
However,  the  control  cost  incident  with 
BART  may  be  affected  in  part  by  NCS 
selling  its  excess  emission  reduction 
allowances.  While  the  allowance  system 
begins  in  1995,  western  sulfur  sources 
such  es  NGS  are  not  included  until  2000. 
"The  annual  sulfur  emission  reductions  at 
NGS  due  to  the  current  proposed 
regulation  could  be  offered  for  sale  by 
NGS.  "The  EPA  estimates  **  the  market 
value  of  sulfiir  reduction  credits  will  be 
$430/ton  in  2000,  increasing  to  $590/ton 
in  2010.  At  an  emission  limit  of  0.30  lbs/ 
MMBtu.  estimated  total  revenue  for 
emission  credits  are  $21.4  million/year 
in  2000,  increasing  to  $29.4  million/year 
in  2010.  Sale  of  emission  credits  would 
lower  the  estimated  cost  impacts  on 
NGS  during  this  period  by  V7  to  32 
percent  The  analysis  of  the  acid 
deposition  credit  market,  and  analysis 
of  the  effect  on  NGS,  have  been  placed 
in  Docket  A-89-02A. 

In  accordance  with  the  procedures 
found  in  the  BART  Guidelines,  the 
nonair  quality  environmental  impacts  of 
compliance  were  investigated.  Impacts 
from  increased  water  usage  to  operate 
SOi  control  systems,  increased  waste 
disposal,  and  effects  of  sludge  from  the 
SOi  control  system  on  ground  or  surface 
waters  were  examined  in  the  BART 
analysis.  Results  from  the  BART 
analysis  indicate  that  adequate  space  is 
available  to  dispose  of  additional 
wastes  that  would  be  generated  by  a 
control  system.  Also,  the  results  show 
that  the  environmental  effects  of  sludge 
disposal  from  the  control  system  should 
present  no  increased  threat  to  the 
environment  beyond  those  currently 
being  posed  through  fly-ash  disposal. 
Finally,  although  SOi  controls  would 
require  an  increase  in  water  usage,  NGS 
is  only  utilizing  approximately  68 
percent  of  its  water  allotment.  The 
remainder  of  its  allotment  should  be 
adequate  to  operate  a  wet  FGD  or  dry 
control  system.  In  addition,  water 
requirements  for  SOi  controls  can  be 
reduced  if  as  indicated  in  the 
environmental  statement  previously 
conducted  for  the  NGS,  the  cooling 
tower  blowdown  water  is  utilized  in  the 
SOi  control  system. 

2.  Source-Impairment  Relationship 


One  of  the  more  complicated  tasks  in 
the  BART  analysis  was  defining  the 
relationship  between  the  SOi  emissions 
at  NGS  and  the  visibility  impairing 
sulfate  (SO4)  in  the  Grand  Canyon.  'This 
relationship  had  to  be  addressed  in 
order  to  estimate  the  degree  of 
improvement  in  visibility  that  could  be 
anticipated  to  result  from  the  use  of  the 
alternative  SOj  control  systems. 

Because  of  the  complex  terrain  in  and 
around  the  Grand  Canyon,  the  EPA 
visibility  models  that  are  often  used  to 
estimate  improvements  in  visibility  (e.g.^ 
PLUVUE  n)  were  determined  to  be 
inadequate  for  this  BART  analysis. 
Based  on  conversations  with  EPA 
researchers  and  modeling  experts,*'  the 
Agency  decided  to  define  this 
relationship  using  the  ratio  of  SOi 
emissions  at  NGS  to  SO4  in  the  Grand 
Canyon  attributable  to  NGS  as  found  in 
the  final  WHTTEX  report.  Using  this 
ratio,  EPA  then  applied  a  linear  rollback 
model.  The  NAS'  Committee  on  Haze  in 
National  Parks  and  Wildernesses  used 
the  data  in  WHTTEX  and  a  series  of 
mass-balance  calculations  on  the  basis 
of  simple,  but  reasonable  assumptions, 
to  estimate  the  contribution  of  NGS  on 
visibility  impainnent  in  the  Grand 
Canyon  during  a  haze  episode,  llie 
Committee  concluded  that  it  could  not 
confirm  the  WHTTEX  estimates  because 
some  measurements  needed  to  confirm 
the  assimiptions  were  not  made  during 
WHTTEX.  The  EPA  believes  that  the 
NPS  data  from  WHTTEX  and  other 
monitoring  coupled  with  assessment 
techniques  that  do  not  depend  directly 
on  mass-balance  techniques  provide 
adequate  data  concerning  the  NGS 
contribution  of  haze  which  could  be 
used  in  the  BART  analysis.  However, 
the  uncertainties  surrounding  these 
analyses,  as  pointed  out  by  the  NAS 
committee  on  haze,  requires  that  EPA 
consider  a  broad  range  of  source- 
impairment  relationships. 

An  important  consideration  in 
defining  the  source-impairment 
relationship  was  determining  whether  a 
proportional  reduction  in  NGS  SOi 
emissions  would  result  in  a  proportional 
or  less-than  proportional  reduction  in 
visibility  impairment  in  the  Grand 
Canyon  attributable  to  NGS.  Potential 
nonlinearities  resulting  from 
condensation  of  additional  nitrate 
aerosol  once  the  NGS  sulfate  is 
controlled  were  investigated. 

The  case  mentioned  above  addresses 
the  nonlinearity  that  may  exist  when 
SO4  is  taken  out  of  the  atmosphere. 


■*  Meniorandum  ftam  Gwm  )acob*'to  Bavtd 
Btonefield  dated  January  3a  1991. 


**  1(7  Reaourcea.  Inc.  1S90,  Xompariaon  of  the 
Economic  Impacti  of  the  Acid  Rain  Program  of 
Senate  Bill  (S.  1630]  and  the  Houm  Bill  (RR.  3030). 


**  Memorandum  from  Teny  Qarfc.  Atmospheric 
ReMarch  and  Exposure  Aasesament  Laboratory,  to 
lames  Dicke,  OAQPS,  December  IS  1989. 
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Ammonia  that  would  hare  combined 
with  the  sex  to  Conn  ammontom  luffate 
would  now  be  free  to  combine  with 
nitric  acid  to  form  ammonium  nitrate,  an 
efficient  Hght  scatterer.  By  comparing 
the  light  extinction  redaction  reinilting 
from  SO«  reduction  to  die  net  Rght 
extinction  reduction  resulting  from  the 
combined  effects  of  SOi  reductions  and 
nitrate  increases,  a  nonlinearity  factor 
can  be  devetoped  and  applied  to  the 
rollback  model  calculatioos.  The 
average  nonlinearity  factor  for  the  hours 
for  which  all  necesaary  data  are 
available  frooi  the  WHITBX  study  is 
O.ia  In  other  words,  the  relatiandtip  is 
estimated  to  be  90  percent  linear. 

The  results  of  the  rollback  model 
(with  the  average  nonlinearity  factor 
applied)  were  tued  to  estimate  the 
improvements  in  visibility  that  would 
result  from  SO*  emission  limits  of  0.10 
and  0.30  Ibs/MMBtu  at  NGS.  Because  no 
single  standard  method  exists  for 
measuring  improvements  in  visibility, 
the  EPA  employed  two  of  the  most 
widely  used  techniques  to  define  the 
improvements  in  visibility  expected  to 
occur  in  the  Grand  Canyon. 

One  of  the  methods  iwed  to  estimate 
the  visibility  improvements  in  the  Grand 
Canyon  was  anlayzing  the  changes  in 
contrast  expected  to  occur  as  a  result  of 
reducing  SO>  emissions  at  NGS.  The 
EPA  believes  that  this  method  is 
particularly  relevant  because  human 
observers  use  contrast  to  make 
judgments  of  how  color  aiKl  atmospheric 
clarity  changes  with  pollutant 
concentration.  Tha  contrast  is  defined  as 
the  percent  difference  between  the 
brightness  of  a  scenic  element  and  its 
background. 

Using  the  information  obtained  during 
the  WHTTEX  study  and  extrapolating  it 
to  a  period  from  Novennber  1  through 
March  31  based  on  historic  particle 
composition  data  (and  applying  the 
nonlinearity  factor),  a  0.10  Ibe/MMBtu 
SO]  emissions  rate  at  NGS  would  result 
in  a  "perceptible"  change  in  the 
visibility  conditions  (4  percent  change  in 
contrast)  approximately  65  percent  of 
the  time  (100  days)  during  the  winter 
season,  a  "quite  noticeable"  change  in 
visibility  conditions  (10  percent  change 
in  contrast)  39  percent  of  the  time  (58 
days)  during  the  winter,  and  a  "very 
apparent"  change  in  visibility  conditions 
(20  percent  change  in  contrast)  14 
percent  of  the  time  (21  days)  during  the 
winter. 

Similarly,  if  SO^  emissions  are 
reduced  to  030  Ibs/MMBtu.  the 
following  changes  in  winter  visibiiily 
conditions  are  expected:  A  very 
apparent  change  in  visibility  cooditiooa 
4.5  percent  of  the  tXB*  (7  days),  a  quite 
noticeable  change  in  visibility 


conditions  28  percent  of  the  time  (42 
days),  and  ■  perceptible  change  in 
visibility  conditions  58  percent  of  the 
time  (88  days). 

Ptnally.  it  is  estimated  that  during  an 
additional  29  percent  of  the  time  (44 
days)  during  the  winter  months,  there 
would  be  a  "perceptible"  (or  greater) 
improvement  in  visibility  with  an  SOi 
emission  Ifanit  of  0.10  Ibs/MMBtu  as 
compared  to  0.30  Ibs/MMBtu. 
Documentation  for  these  numbers, 
including  assumptions  and  methodology, 
has  been  placed  in  Docket  A-89-02A 

In  addition  to  anal]rzing  the  changes 
in  contrast  In  order  to  describe  the 
improvement  in  visibility  expected  to 
occur  as  a  result  of  confrolling  SOi 
emissions  at  NGS.  the  EPA  also 
estimated  the  improvements  in  visual 
ranges  expected  to  occur.  Although  this 
method  is  somewhat  less  desirable  than 
analyzing  contrast  changes  (because  it 
is  sometimes  misunderstood  by  the 
layman),  it  is  often  used  by  scientists  to 
measure  visibility  improvements.  Table 
1  contains  the  estimated  improvements 
in  visual  ranges  calculated  for  the 
maximum  measured  light  extinction  day 
and  for  an  average  day  daring  the 
WHITEX  study  for  the  0.10  Ibs/MMBtu 
and  0.30  Ibs/MMBtu  control  options 
using  the  results  form  the  tracer  mass- 
balance  regression  analysis  performed 
by  the  NPS  using  the  WHITEX  data.  As 
noted  above,  however,  the  uncertainty 
of  these  analyses,  as  pointed  out  by  the 
NAS  Committe  on  Haze,  suggests  that 
the  actual  effects  of  such  emission 
reductions  maybe  substantially  different 
from  these  estimates  (higher  or  lower). 

Table  1  .—Estimates  of  Improvements 
IN  veuAL  Ranges  with  SCX  Control 
at  NGS 
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In  addition  to  the  wintertime  in  the 
Grand  Canjron  visibility  impairment 
described  above,  it  is  beKeved  that  the 
control  of  sex  emissions  at  NGS  may 
result  in  other  visibility  improvements. 
Although  not  specifi(»Uy  addressed  in 
this  rulemaking.  EPA  and  NPS  suspect 
that  NGS  eausaions  may  contribute  to 
visibility  iropsinnent  in  the  Grand 
Cansron  durfaig  other  seasons  of  the 


year.  Thus,  a  significant  decrease  in  SOi 
emissions  at  NGS  may  improve  visibility 
in  other  months  as  %rell  as  during  the 
winter  months.  Flirthermore,  a  decrease 
in  SOi  emissions  from  NGS  may 
improve  visibility  in  other  Class  I  areas 
in  the  Colorado  Plateau.  The  EPA  seeks 
comment  on  the  potential  visibility 
impairment  from  NGS  in  other  than  the 
tvinter  season. 

C.  Benefit  Analysis 

As  stated  previously  in  this  notice. 
EPA  tvas  not  required  as  a  part  of  its 
BART  analysts  to  estimate  monetary 
benefits  associated  tvith  improving 
visibility  in  the  Grand  Canyon. 
However,  as  a  check  of  reasonableness 
for  its  approach.  EPA  evaluated  and 
considered  the  benefit  analysis 
developed  as  a  part  of  the  RIA. 

Because  of  its  size,  unique  rock 
formations,  and  sheer  beauty,  the  Grand 
Canyon  is  considered  by  many  to  be  one 
of  our  Nation's  moat  prized  national 
parks.  Indeed,  millions  af  people  from 
the  United  States  and  all  over  the  world 
travel  to  Arizona  each  year  to  view  this 
national  treasure.  Placing  a  quantitative 
value  on  the  protection  of  the  beauty  of 
the  Grand  Canyon  is  a  formidable  task. 
However,  in  conjunction  with  the  BART 
analysis  (and  as  part  of  the  RIA).  an    . 
attempt  was  made  to  identify  some  of 
the  societal  benefits  related  to  the 
predicted  improvements  in  wintertime 
visibility  at  the  Grand  Canyon  due  to 
reductions  in  sulfur  emissions  at  NGS. 
The  following  paragraphs  summarize  the 
findings  of  the  bene&t  analysis.  A  more 
detailed  discussion  of  benefits  may  be 
found  in  the  RIA  developed  for  this  rule. 
A  copy  of  the  draft  RIA  has  been  placed 
in  Docket  A-8»-02A. 

A  key  factor  is  assessing  the  benefits 
of  visibility  is  understanding  attitudes 
and  preferences  of  individuals. 
Surveys  **  of  visitors  to  the  Grand 
Canyon  indicate  that  the  vast  majority 
(over  60  percent)  view  clean,  clear  air  as 
very  important  or  extremely  important 
to  their  recreational  experience  and 
indicate  the  vie  wing-related  activities 
are  particularly  important  at  the  Grand 
Canyon.  This  research  also  shows  that 
visitors  are  aware  of  increasing  haziness 
and  that  it  is  strongly  correlated  with 
decreased  enjoyment  of  the  site  and 
with  increasing  dissatisfaction  with  air 
quality.  Studies  at  recreational  sites, 
including  the  Grand  Canyon,  indicate 
that  visitors  would  plan  to.  and  do, 
reduce  the  length  of  paric  visits  and  tinie 
at  vista  points  as  visibility  conditions 
are  degraded. 


••  Nattout  fuk  SWvtce  tSSS.  'Air  Quality  ia  (be 
National  Parks."  Natural  RetourcM  report  8B-1. 
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General  citizen  surveys  provide 
fiirtlm  st^)port  One  survey  "  found 
that  the  vast  majority  o^  Americans  felt 
there  should  be  no  air  pollution  that 
would  "interfere  with  recreation  and 
natural  resources."  Another  citizen 
survey  '"  found  that  80  percent  of 
hous^iolds  would  definitely  agree  to 
having  their  tax  money  vpeal  on 
preserving  and  maimging  park  areas, 
even  if  they  perscHially  could  not  visit 
them,  and  another  17  percent  would 
possibly  do  the  same. 

Several  studies  have  attenq>ted  to 
measure  in  dollar  terms  societal  values 
for  varying  degrees  of  visibiUty 
protection  at  the  (kand  Canyon."-  '® 
Because  visibility  is  not  bmight  or  sold 
in  a  conventional  marke^tlace. 
researchers  have  used  various  survey 
approaches  known  as  the  "contingent 
valuatiop  method."  This  researdi  has 
consistently  shown  the  public's 
collective  willingness  to  pay  to  protect 
visibility  at  the  &and  Canyon  is 
substantial 

The  benefit  analysis  for  this 
rulemaking  intai»ets  and  transfcMms 
the  existing  economic  research. 
Uncertainties  arise  in  this  interpretati<» 
and  transformation  process. 
Consequently,  residts  are  rqxnled  and 
should  be  interpreted  as  depicting  the 
directian.  character  a  genual  magnitude 
of  the  willlngness-to-pay  estimates.  The 
benefit  estimates  developed  here  are 
based  on  die  changes  in  visual  range 
estimated  by  EPA  in  table  L  However, 
givoi  the  uncertainties  surroimding 
these  analyses  (as  discussed  above), 
changes  in  visual  range  could  be 
substantially  different  than  the  change 
used  in  developing  these  willingness-to- 
pay  estimates.  In  addititm,  these 
willingness-to-pay  estimates  are  based 
on  response  elicited  from  contingent 
valuation  studies  that  examined  a 
substantial,  year-round  change  in  Grand 
Canyon  visibility.  While  the  analysis 
presented  below  attempted  to  adjust  for 
differences  between  the  contingent 
valuation  studies  and  the  specific 
visibility  affects  attributed  to  the  Grand 
Canyon,  there  are  important 
uncertainties  with  the  willingness-to- 
pay  estimates  described  below. 


"  OpMoa  RaaMfdi  CoiFontfan  MBl.  Tnhiic 
AttitudaaTowatd  Sm  OaMi  Ak  Act" 

**  Oiaatnot  aad  Rowa.  WSSi  "PraaatvottoK  Vain— 
for  Visibility  PKlectioB  at  tha  Natioaai  Parka."  draft 
report  to  tiw  U.S.  Enviroaiiiental  ftotectten  Agencjr. 

*•  Scfavlza.  BrookaUa.  Waltkar  and  KoUey.  MSU 
Tha  Banafita  of  natarving  VblbOHy  in  tha 
NatteMl  Paddaada  of  tha  SoMtlHMat.-*  VoL  Vm. 
Malhodi  Davalopaairt  for  Environinentai  Control 
Baneflt  Aaaaaaaant  U.S.  BPA. 
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The  benefit  analysis  for  a  Oiao  lb/ 
MMBtu  OBtission  limit  at  NGS  indicates 

in  1995  the  average  United  States 
household  would  be  willing  to  pay  on 
the  order  of  $1.00  to  $1.90  per  year  per 
household.  National  total  benefit 
estimates  for  1996  range  fram  $100  to 
$190  miUim.  The  amwal  ben^ts  are 
expected  to  increase  over  time  doe  to 
increasing  population  and  income.  The 
present  value  (using  s  10  percent 
discoimt  rate)  of  30  years  of  benefits  is 
$1.6  to  $2.3  billioa  Using  a  3  percent 
discount  rate,  the  present  valtie  of  ''le 
benefits  range  from  $441  to  $5.5  bihion. 

The  benefit  analysis  for  s  0.10  lbs/ 
MMBtu  SOt  emissions  rate  from  NGS 
indicates  in  1985  the  average  United 
States  household  would  be  willing  to 
pay  on  the  (vder  of  $1  JO  to  $2.50  per 
year  per  household.  By  this  measure, 
national  totol  benefit  estimates  for  199S 
range  frtnn  $130  to  $250  million 
increasing  over  time  due  to  growth  in 
population  and  income.  The  present 
value,  using  a  10  percent  discoimt  rate, 
of  30  jfears  of  benefits  is  $2.1  to  $3  J 
billion.  Using  a  3  percent  discount  rate, 
the  present  value  of  the  benefits  range 
from  $5.3  to  $7.4  billicm.  The  aimnalized 
benefits  are  $220  to  $330  millioa  The 
benefits  for  a  0.50  Ibs/MMBtu  SOb 
emission  rate  would  be  substantially 
less  than  those  calculated  for  0.30  lbs/ 
MMBtu. 

A  household's  willingness-to-pay  for 
visibility  improvement  at  the  Grand 
Canyon  arises  from  three  different 
motivations.  Across  all  United  States 
households,  31  percent  of  the  total 
willingness  to  pay  is  an  option  price,  or 
the  desire  for  the  household  members  to 
be  able  to  enjoy  good  visibih'ty  during 
their  own  visits  to  die  Grand  Canyon 
now  and  in  the  future.  Estimates  based 
on  willingness-to-pay  surveys 
(McFarland,  et  al,"»  Schulze.  et  al '«)  of 
visitors  to  the  Grand  Canyon  suggest 
substantially  lower  willingess-to-pay, 
however,  than  would  be  expected  fitun 
the  "option"  value  estimate  used  in  this 
benefits  analysis.  About  38  percent  is 
bequest  value,  or  the  desire  for  other 
people  to  enjoy  good  visibility  now  and 
in  the  future,  and  about  31  percent  is 
existence  value,  or  the  desire  to  protect 
the  Grand  Canyon  even  if  no  one  were 
to  ever  visit 

In  Septemba  1990.  EPA  received  a 
draff  reptMl  of  a  news  benefits  study  on 
improving  visibility  in  the  Grand 
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»  Mad'arteMl  K.  W.  Mafan.  and  |.  Moleiiar.  tSSS. 
"An  euarioatka  of  ■atbadetea^  and  Social 
Indicalata  iar  Aamiiag  tha  Vaha  of  Viathility."  in 
Row  and  Cheatmit  (Bdk]  liaaaglng  Ak  QoaRty  and 
Sceirie  Raaoweaa  al  NaSaMl  PMka  and  WSdemaaa 
AreaaBoaUi 
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Canyon.  Tlw  report  **  details  die 
methodology  and  results  of  a  pilot 
contingent  valuation  wrillingness-to-pay 
stiidy  conducted  on  behalf  of  SRP  in 
1990.  The  draft  report  conchides  that  the 
benefito  of  reducing  sulfur  emissions 
btm  the  NGS  are  substantially  lower 
dian  diose  in  EPA's  draft  RIA.  The 
EPA's  preliminary  assessment  of  the 
SRP-qwnsored  dnh  report  is  diat  this 
conclusion  results  primarily  btan  twro 
factors.  First,  dte  SRP-sponsored  draft 
report  predicte  visual  range 
improvements  which  are  much  lower 
dian  EPA's  estimates.  Second,  the  SRP- 
sponsored  draft  report  subjectively 
discards  willingness-to-pay  date  for 
visual  range  improvement.  The  effiect  erf 
the  data  adjustment  is  to  lower  the 
mean  willingness-to-pay  estimates  by  a 
factor  of  20.  A  copy  of  the  report  was 
provided  to  EPA  by  SRP  and  has  been 
placed  in  EKicket  A-89-02.  By  today's 
notice,  the  EPA  soHcite  comments  on 
this  new  information  on  benefits,  as  well 
as  on  the  benefits  analysis  devek^>ed  as 
part  of  the  RIA. 

D.  Emission  Limitatkms 

Taking  into  consideration  the 
uncertainties  in  the  analyses,  such  as 
the  attribution  calculation  and  social 
benefis  estimates.  EPA  is  solidting 
comments  on  four  options  and  is 
proposing  one  of  the  options,  (0.30  lbs/ 
MMBtu  emission  limit].  In  addition  the 
EPA  solicits  comment  on,  and  will 
consider,  any  appropriate  SOx  emission 
limitation  in  its  final  determination  of 
BART.  The  EPA  is  particularly 
interested  in  additional  information  that 
would  show  more  precisely  the  range  of 
visibiUty  changes  expected  from 
changes  in  emissions  from  NGS,  or 
better  confirm  the  range  used  in  the 
BART  analysis  as  well  as  any 
quantitative  information  on  the  visibility 
improvemente  that  could  be  expected  in 
times  other  than  winter,  and  in  areas 
other  than  the  Grand  Canyon. 
Additional  information  on  control 
alternatives  and  their  costs  as  well  as 
appropriate  use  of  data  on  social  benefit 
for  in^iroving  visibility  is  also  solicited. 
The  proposed  emission  limitation  is 
based  on  year-round  umtroL  However. 
EPA  solicite  comments  on  legal  and 
policy  issues  relating  to  the  use  of 
seasonal  controls  instead.  For  a 
discussion  of  seasonal  control,  please 
refer  to  the  section  "Discussion  of 
Seasonal  Controls  as  a  BART  Emission 
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Limitation"  elsewhere  in  thi»  notice. 
Consistent  with  the  similar  emission 
limitations  implemented  at  other 
facilities  over  the  past  10  years,  EPA  is 
proposing  that  compliance  be 
determined  on  a  30-day  rolling  average. 
Nevertheless,  ETA  invites  comments  on 
other  options  for  averaging  times  that 
could  bie  used  to  determine  compliance. 
Complianoe  with  this  limitation  would 
be  determined  luing  continuous 
emission  monitoring  systems  (CEMS). 

Two  other  pollutants  emitted  by  NGS. 
NO,  and  PM.  are  known  to  contribute  to 
visibility  impairment  in  some 
circumstances.'*  The  current  emissions 
of  NO,  and  PM  from  NGS  have  not  been 
identified  as  significanUy  continbuting  to 
the  visibility  impairment  in  the  Grand 
Canyon.  However,  EPA  is  concerned 
based  upon  its  technical  judgment 
regarding  the  behavior  of  the  pollutants 
as  potential  contributions  to  visibility 
impairment  as  a  general  matter,  upon 
the  amount  of  the  pollutants  emitted  by 
NGS,  upon  the  proximity  of  NGS  to  the 
Grand  Canyon  and  upon  the 
characteristics  of  the  NGS  plume  shown 
by  WHTTEX  and  other  stiidies.  that 
increased  emissions  of  these  pollutants 
could  result  in  impairment  in  the  Grand 
Canyon.  Although  the  NGS  is  not 
subject  to  any  NO,  emission  limitations, 
SRP  has  stated  that  NGS  currentiy  emits 
NO,  at  a  rate  of  a4  to  0.5  Ibs/MMBtu. 
Therefore,  EPA  is  proposing  an  NO, 
emission  limit  consistent  with  NGS's 
existing  emission  rate,  as  well  as  the 
rate  at  other  similar  plants,  of  0.5  lbs/ 
MMBta  As  with  the  SOi  emission  limit, 
compliance  would  be  determined  using 
CEMS. 

Particulate  matter  emissions  for  the 
NGS  are  currently  limited  in  two  ways. 
The  Arizona  SIP  has  both  an  emission 
rate  limitation  of  0.06  Ibs/MMBtu  and  an 
opacity  limit  of  40  percent  for  NGS.  The 
SRP  has  stated  than  NGS  currentiy 
emits  PM  at  a  rate  of  0.03  Ibs/MMBtu 
with  an  opacity  of  between  10  and  IS 
percent  Thus.  Uie  opacity  limit  of  40 
percent  is  well  above  the  NGS  existing 
emissions.  Therefore,  EPA  is  proposing 
a  20  percent  opacity  limitation 
consistent  with  current  NGS  emissions 
opacity  in  order  to  preclude  any 
visibility  deterioration  that  would  be 
caused  by  an  increase  in  PM  emissions. 
Compliance  would  also  be  determined 
using  CEMS.  In  conjunction  with  the 
proposed  BART  limits  for  SOi 
emissions,  these  emission  limitations  for 
NO,  and  PM  should  result  in  reasonable 
progress  toward  tiie  national  visibility 
goal.  The  EPA  solicits  comments  on 
whether  these  emission  limitations  are 


**  See.  ».s~  BART  CuideUna*  ai  12-13. 


appropriate  to  remedy  existing 
impairment  or  to  prevent  future 
impairment. 

E.  Emission  Limitation  Compliance 
Schedule 

Section  ie9A  requires  BART  to  be 
applied  "as  expeditiously  as  practicable, 
but  in  no  event  later  than  5  years  after 
the  date  of  approval."  However,  the 
operators  of  NGS  may  be  able  to 
develop  in  the  next  few  years 
technologies  capable  of  meeting  the 
same  stringent  BART  limitation 
proposed  today  at  costs  substantially 
lower  than  those  we  have  assumed 
using  currentiy  demonstrated 
technologies.  Given  that  EPA  proposes 
the  required  emission  limitation  to  be 
achieved  in  three  phases.  The  final 
BART  emission  limitation  would  need  to 
be  met  on  one  unit  by  January  1, 1995: 
on  two  units  by  January  1, 1997;  and  on 
all  three  units  by  January  1, 1990.  This 
flexibility  would  allow  the  operators 
ample  time  to  install,  test  and  evaluate 
innovative  technologies  in  meeting  the 
emission  limitations. 

The  EPA  is  also  considering  allowing 
the  operators  the  option  of  averaging  the 
needed  emission  reductions  across  all 
three  units  during  each  milestone  of  the 
phase-in  period.  This  would  allow,  if  the 
0.30  Ibs/MMBtu  emission  limitation  is 
selected  as  BART  for  example,  25 
percent  emission  reductions  at  two  units 
and  20  percent  reductions  at  the  third 
unit  by  1995  rather  than  achieving  the 
a30  Ibs/MMBtii  limit  by  1995  at  just  one 
unit.  This  would  provide  greater 
flexibility  in  study  and  design  of  new 
control  approaches  than  a  strict  unit-by- 
unit  requirement.  The  EPA  is  aware  tiiat 
this  approach  will  raise  questions 
regardiiag  regulatory  intent  for 
installation  of  BART.  Under  this 
approach.  BART  would  begin  before  the 
5-year  requirement  and  controls  would 
be  installed  on  all  three  units  within  an 
average  of  5  years. 

The  EPA  solicits  comments  on 
whether  it  is  legally  permissible  and.  in 
the  final  analysis,  appropriate  from  a 
policy  perspective  to  rely  on  the  date  of 
controls  on  the  first  unit  or  the  average 
date  of  controls  on  all  units  in  complying 
with  the  timing  requirements  of  the 
statute.  In  addition.  EPA  solicits 
comments  on  the  averaging  of  the 
phasein  across  units  In  order  to  provide 
the  maximum  flexibility  in  evaluating 
alternative  control  technologies. 

Proposal  From  Salt  River  Project 

On  January  10, 1991.  EPA  received  a 
proposal  from  representatives  of  SRP  as 
an  alternative  to  BART.  The  proposal 
addresses  a  broader  scope  of  issues, 
including  the  contribution  that  NGS 


makes  to  the  existing  regional  haze 
problem  in  the  desert  southwest  region, 
which  includes  many  Class  I  areas 
including  the  Grand  Canyoa 
Canyonlands,  Bryce  Canyon,  Petrified 
Forest,  Zion,  and  other  national  parks 
and  wilderness  areas.  The  proposal  has 
four  components:  (1)  SRP  help  fund  and 
cooperate  fully  with  the  regional  haze 
studies  that  EPA  is  required  to  conduct 
under  the  new  section  169B  of  the  Act 
(2)  EPA  would  expedite  establishment  of 
the  Grand  Canyon  Visibility  Transport 
Commission,  and  SRP  would  cooperate 
with  the  governors  of  the  affected  States 
and  the  Conunission  in  conduct  of  its 
..  inquiry  and  mandated  report  to  the 
Administrator  on  appropriate  action  to 
address  regional  haze:  (3)  SRP  would 
undertake  tests  to  try  to  demonstrate  the 
feasibility  of  several  promising  clean 
coal  technologies  that  may  provide 
much  lower  cost  alternatives  to 
conventional  scrubbers  or  current  dry 
technologies  on  plants  fired  by  low 
sulfur  western  coal  (If  one  of  die 
technologies  were  demonstrated  to 
achieve  an  agreed-upon  minimum 
removal  efficiency  at  an  agreed-upon 
cost,  SRP  would  commit  to  install  that 
technology  and  operate  it  on  a  seasonal 
basis  to  address  the  alleged  effect  of 
NGS  on  wintertime  visibility.);  and  (4) 
SRP  would  agree  that  if  none  of  the 
technologies  met  the  test  criteria,  it 
would  then  install  pollution  control 
devices  that  would  remove  at  least  70 
percent  of  the  uncontrolled  SOi 
emissions  (emission  limit  of  0.30  lbs/ 
MMBtu)  measured  on  an  annual  basis 
by  January  1,  2000,  the  year  upon  which 
the  first  Rllowances  would  be  issued  to 
the  plant  under  the  1990  Amendments.  A 
copy  of  the  letter  containing  the  full 
explanation  of  this  offer  is  in  Docket  A- 
89-02A.  EPA  is  requesting  public 
comment  on  how  this  proposal,  legally 
and  technically,  may  fulfill  section  ie9A, 
as  well  as  the  provisions  of  section 
leOE  With  respect  to  this  proposal,  EPA 
has  concerns  about  the  delay  in 
application  of  controls  so  far  beyond 
any  interpretation  of  the  5-year  statutory 
requirement  In  addition,  EPA  requests 
comment  on  the  proposal's  usefulness  in 
addressing  new  legislative  requirements 
on  EPA  to  conduct  regional  haze  studies 
and  on  the  role  of  cooperation  with 
industry  in  addressing  regional  haze 
through  the  Grand  Canyon  Visibility 
Transport  Commission. 

Legal  and  Regulatory  Issues 

On  May  15, 1989.  the  SRP  submitted 
comments  on  various  legal  and 
regulatory  issues  pertaining  to  potential 
BART  emission  limits  affecting  NGS.  In 
addition,  SRP  and  Alabama  Power 
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Company,  et  al..  a  consortium  of  utility 
groups  (referred  to  collectively  in  this 
section  as  "SRF^,  have  submitted 
various  motions  to  the  court  in  EDFv. 
Reilly  seeking  to  modify  and  delay  the 
settlement  agreement  governing  this 
rulemaking.  The  EPA  addressed  these 
issues  and  solicited  comment  on  them  in 
die  September  5. 1989  notice.  See  54  FR 
36951-52.  The  EPA's  earlier  discussion  is 
incorporated  by  reference  as  part  of 
today's  statement  of  basis  and  purpose. 
In  comments  on  the  September  5, 1989 
notice,  and  in  further  pleadings  in  EDF 
V.  Reilly,  SRP  and  Alabama  Power 
Company,  et  al,  have  continued  to  press 
these  issues  and  to  raise  new  ones. 
Similar  views  were  also  presented  by 
other  commenters  on  the  September  5. 
1989  notice.  By  its  order  of  November  22, 
1968.  the  court  rejected  all  of  SRFs 
arguments  insofar  as  diey  sou^t  to 
prevent  EPA  from  proceeding  with  this 
rulemaking  pursuant  to  the  court's 
jurisdiction  to  oversee  BART  rulemaking 
under  a  PIP.  The  effect  of  that  decision 
is  to  refer  SRPs  arguments  to  the 
rulemalung  process  and,  ultimately,  a 
decision  by  the  Court  of  Appeals  should 
SRP  seek  review  of  final  rulemaking 
action  by  EPA  under  section  3a7(b}  of 
the  Act  For  the  benefit  of  comments  on 
today's  proposal,  these  issues  are 
identified  below,  and  EPA  has  set  forth 
again  its  present  position  on  these 
issues.  The  EPA  will  take  a  final 
position  on  all  of  these  issues  in 
response  to  comments  on  today's  notice. 

A.  Scope  of  the  Current  Visibility 
Regulations 

The  SRP  asserts  that  regulatiim  of 
haze  that  cannot  be  attributed  to  a 
source  throogb  visual  observation,  but 
only  through  analytical  techm'ques  sudi 
as  those  used  in  WHTTEX.  is  beyond  the 
scope  of  EPA's  cmrent  visibility 
regulations.  The  EPA  disagrees  with  this 
contention.  The  current  regulations 
focus  on  impairment  due  to  discrete, 
discernible  phunes  attributable  to  a 
source  diroc^  visual  observation,  but 
they  are  not  Umited  to  the  type  of 
visibility  inqiainnent  known  as  "plume 
blight."  Rather,  as  to  BART,  die 
visibility  rules  regulate  any  impairment 
that  is  "reasonably  attributable"  to  an 
existing  stationary  facility  (see,  e.g„  40 
CFR  S1.902(cK4Hi)].  Wbile  such 
"reasonab^  attributable**  impairment 
may  be  in  the  form  of  a  haze,  this  is  still 
distinguishable  from  impairment  in  the 
form  of  "regional  base"  diat  is  beyond 
the  scope  of  EPA*t  current  regulations 
because  it  caimot  be  attributeid,  in 
whole  or  aignlficant  part,  to  a  singls 
source  or  small  group  of  sources. 


B.  Attribution  Techniques 

The  SRP  also  claims  that  the  visibility 
regulations  prohibit  EPA  from  basing  a 
finding  of  reasonable  attribution  on  the 
WHTTEX  study,  asserting  tiiat 
sophisticated  attribution  techniques  are 
beyond  the  scope  of  the  1980  visibility 
regulations.  The  EPA  disagrees  with  this 
interpretation.  While  the  1990 
regulations  do  not  require  the  use  of 
techniques  other  than  visual 
observation,  they  do  not  prohibit  them 
either. 

The  SRP  also  asserts  that  if 
sophisticated  techniques  are  permissible 
at  all.  their  use  is  limited  to  the  States. 
The  SRP  points  to  40  CFR  51.3a2(s) 
which  defines  "reasonably  attributable" 
as  "attributable  by  visual  observation  or 
any  other  techniques  the  State  deems 
appropriate."  In  SRFs  view,  the  rules  on 
their  face  authorize  only  States  and  not 
EPA  to  use  tediniques  other  than  visual 
observation  to  make  a  reasonable 
attribution  decision.  The  EPA  disagrees 
with  this  view.  The  part  51  visibility 
regulations,  including  the  definition  in 
question,  contain  numerous  references 
to  the  duties  of  'States"  in  die  SIP 
planning  process  fw  the  obvious  reason 
that  those  regulations'  principal  purpose 
is  to  set  lorih  the  requirements  that  SIFs 
must  meet  to  OMnply  with  the 
regulations.  In  this  instance,  however, 
ArizfHia  has  defaulted  on  its 
responsibility  as  it  has  failed  to  submit  a 
visibility  SIP  or  any  portion  thoeof 
despite  EPA's  notice  of  deficiency,  and 
EPA  has  disapproved  the  SIP  for  such 
failure.  Consequently.  EPA  has  an 
obligation  under  section  110(c)(1)  of  the 
Act  to  promulgate  such  visibility 
measures  as  may  be  necessary  to  fulfill 
the  requirements  of  the  visibility 
regulations  at  40  CFR  51.300,  et  seq.  In 
so  doing.  EPA  stands  in  the  shoes  of  die 
defaulting  State,  and  all  of  the  rights  and 
duties  that  would  odierwise  fell  to  the 
State  acoue  instead  to  EPA.  Thus,  in 
this  instance,  EPA  is  in  effect  acting  as  a 
"State"  and  may  utilize  any  attribution 
technique  it  deans  approfviate,  not  just 
visual  observation.  Moreover,  thne  is 
no  inherent  reason  why  EPA  should  be 
limited  to  visual  observation  when  it 
acts  imder  section  110(c)  if  s  State  is  not 
so  limited  in  devdo|Mng  a  SIP.  Similariy, 
40  CFR  51.302(c)(4)(i)  fnovides  Uiat  die 
"State**  must  ident^  and  analyze  for 
BART  any  source  as  to  vdiidi  a 
reasonable  attribution  finding  is  made. 
Nevertheless,  where  EPA  is  acting  in 
place  d  die  "State"  under  section  110(c), 
these  duties,  as  weU  as  all  other  duties 
of  "States"  under  the  part  51  visibility 
regulations,  fall  to  EPA.  In  Uiis  case. 
EPA  is  acting  in  the  place  of  Arlnna. 
The  EPA  has  found  diet  die  Arizoim  SIP 


is  deficient  for  failing  to  meet  the 
requirements  of  40  CFR  51.302,  including 
reasonable  attribution  and  BART 
requirements,  and  has  disapproved  the 
SIP  for  that  failure  (51  FR  3048,  3048 
(January  23, 1986);  52  FR  45132.  45133). 
"The  EPA  believes  that  its  position 
represents  a  reasonable  interpretation  of 
the  Act  and  its  own  regulations  and  is 
fully  in  keeping  with  the  language,  goals, 
and  purposes  of  the  Act  and  those 
regulations.  However,  in  the  September 
5, 1989  notice,  EPA  solicited  comments 
on  whether  it  would  be  appropriate  to 
make  changes  in  the  definitional 
provisions  of  40  CFR  part  51  in  order  to 
provide  additional  clarification  on  EPA's 
interpretation  that  the  Administrator, 
like  a  "State,"  may  utilize  whatever 
techniques  he  deems  appropriate  in 
making  any  "reasonably  attributable" 
findings  in  promulgating  a  plan  under 
section  110(c)  of  the  Act.  By  today's 
notice.  EPA  again  solicits  comments  on 
this  issue.  Upon  the  close  of  the 
comment  period  that  commences  today. 
EPA  may  proceed  to  make  clarifying 
changes  without  further  public  notice. 

C.  Attribution  oflmpoimtent  to  a 
Significant  Contributor 

Section  169A(bK2)(A)  of  the  Act.  42 
U.SX:  7401(b)(2)(A),  requires  diat 
emission  limitations  representing  BART 
be  established  for  an  existing  source 
which  em\M  any  air  pollutant  which 
may  'Yeasonable  be  anticipated  to  cause 
or  oootrilnite  to  any  impairment  of 
visibUity  in  any  (aass  I]  area."  The  EPA 
regulations  further  refine  this  statutory 
requirement  by  limiting  BART  to  cases 
of  reasonably-anticipated  impairment 
"where  the  impairment  is  'reasonaUy 
attiibutaUe'  to  die  source."  40  CFR 
51.3Q2(c)(4](i).  The  SRP  argues  diat  a 
finding  of  reasonable  attribution  cannot 
be  made  unless  one  source  (or  a  small 
group  of  sources)  is  the  sole  contributor 
to  visibiUty  impairment  IN  support  of 
this  view,  SRP  states  that  control  of  one 
source  would  result  in  significant 
improvement  in  visibility  only  if  the 
impairment  was  being  caused  by  that 
source  alone,  wdiereas  if  many  sources 
are  contributing,  all  must  be  controlled 
to  resuh  in  improved  visibility.  The  EPA 
disagrees  because  SRFs  position 
appears  to  contravene  the  legal 
requirement  flowing  from  the  statute 
and  regulation  that  BART  be  installed 
whenever  a  source  may-reasonably  be 
anticipated  to  either  cause  or 
"contribute"  to  "any  impairment"  in 
"any"  Class  I  area  where  the 
impairment  is  "reesonably  attributable" 
to  that  source.  In  addition,  EPA 
preliminarily  believes  diat  SRPs 
position  is  flaived  logically  and  assumes 
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key  facts  that  the  WHTTEX  data 
indicate  are  untrue  or  which  are 
contravened  by  EPA'a  BART  analysis. 
Specifically,  if  NGS  is  a  significant     , 
contributor  to  wintertime  impairment  in 
the  Grand  Canyon,  notwithstanding  that 
other  sources  may  also  contribute  to  the 
impairment  it  follows  that  the  addition 
of  emissions  controls  at  NGS  alone  may 
result  in  significant  improvement  in 
visibility.  In  addition,  as  discussed 
above,  the  WHTTEX  data  indicate  that 
NGS  is.  in  fact  a  significant  contributor 
to  wintertime  impairment  in  the  Grand 
Canyon.  In  its  review  of  WHTTEX  NAS 
likewise  refuted  SRFs  reasoning  when 
NAS  concluded  that  if  NGS  were 
controlled  then  the  wintertime  haze  of 
the  Grand  Canyon  would  likely  be 
reduced.  Thus,  in  today's  notice.  EPA 
has  proposed  to  determine  that  the 
impairment  in  question  may  be 
reasonably  attributable  to  NGS.  In 
addition,  today's  notice  reflects  that 
EPA's  BART  analysis  has  concluded 
that  control  of  NGS  alone  is  likely  to 
result  in  a  significant  improvement  in 
visibihty.  Although  EPA  is  seeking 
additional  comment  on  these  studies 
and  is  prepared  to  analyze  any 
additional  data  that  is  submitted,  it 
believes  that  these  findings  and 
interpretations  are  adequate  to  proceed 
at  this  time  with  its  proposal  of  BART 
emission  limits  under  the  present 
visibility  regulations  to  remedy  this 
impairment  "The  EPA  specifically 
solicits  comments  on  its  view  that  it  is 
appropriate  under  the  current  visibility 
rules  to  impose  BART  limits  on  a  source 
which  is  a  significant  contributor  to  but 
not  the  sole  source  of  a  visibility 
impairment  in  a  Class  I  area  when  that 
impairment  may  also  be  due  in  part  to 
undifferentiated  regional  sources. 

D.  EPA  '8  Present  Authority  To  Conduct 
a  BART  Rulemaking 

The  SRP  and  Alabama  Power 
Company,  et  al..  assert  that  with  respect 
to  visibility  impairment  in  the  Grand 
Canyon.  EPA  has  no  present  authority  to 
conduct  a  BART  analysis  or  propose  or 
promulgate  emissions  limitations 
representing  BART  because  there  has 
been  no  valid  certification  of 
impairment  because  there  has  been  no 
finding  of  substantial  inadequacy  as  to 
Grand  Canyon  impairments  and 
subsequent  failure  by  Arizona  to  remedy 
such  inadequacy,  and  because  the 
Administrator  has  not  made  a  final 
reasonable  attribution  decision.  The 
EPA  disagrees  with  these  assertions 
because  they  seriously  misread  the 
applicable  statutory  sind  regulatory 
requirements. 

Regardlog  the  certification  of 
impairment  EPA  believes  that  the  DCM 


letters  of  November  14. 1965  and  March 
24. 1986  discussed  above  satisfy  the 
certification  requirements  of  the 
regulations  because  they  represent  the 
considered  views  of  responsible  DOI 
officials,  and  Arizona  was  given  notice 
of  them  by  the  January  1986  notice  of 
deficiency  and  March  1987  proposed  SIP 
disapproval  prior  to  EPA's  disapproval 
of  the  Arizona  SIP  for  failing  to  submit 
remedial  measures  in  response. 

Regarding  the  purported  need  to 
afford  Arizona  another  opportimity  to 
perform  its  own  BART  analysis,  there  is 
likewise  no  basis  for  such  a  requirement 
because  Arizona  has  clearly  defaulted 
on  its  obligations,  and  EPA  must  provide 
a  complete  visibility  plan,  including 
measures  to  remedy  Grand  Canyon 
impairment  Specifically,  the 
prerequisites  for  remedial  action  by  EPA 
to  promulgate  appropriate  FIP  measures 
under  all  of  the  subsections  of  section 
110(c)(l]  of  the  Act  have  already  been 
met.  although  satisfying  only  one  is 
adequate.  As  explained  above,  Arizona 
failed  completely  to  submit  any 
visibility  SIP  provisions,  thereby 
satisfying  the  prerequisite  in  section 
110(cKl)(A).  Moreover,  EPA.  in  January 
1966.  issued  a  notice  of  SIP  deficiency 
meeting  the  requirements  of  section 
110(a)(2)(A)  and  afforded  Arizona  an 
opportunity  to  submit  corrective 
measures.  Arizona  failed  to  submit  the 
required  plan  revision  to  correct  this 
inadequacy  and  so  EPA  satisfied  the 
prerequisite  in  section  110(c)(1)(A).** 
There  was  no  need  to  specifically 
identify  Grand  Canyon  impairment  in 
that  notice  because  the  State  had  been 
properiy  informed  that  the  SIP  as  a 
whole  was  inadequate  to  remedy 
impairment  which  DOI  certified  as 
existing  in  all  Class  I  areas  within  the 
State.  In  addition.  EPA's  proposed  SIP 
disapproval  in  March  1987  specifically 
alerted  Arizona  to  the  presence  of 
wintertime  impairment  in  the  Grand 
Canyon  and  the  need  for  corrective 
action.  See  52  FR 17804, 17806.  Also,  in 
November  1987,  EPA  disapproved 
Arizona's  SIP  for  failure  to  provide 
remedial  vlsibilify  SIP  measures, 
thereby  satisfying  the  prerequisite  in 
section  110fc)(l)GB).  Finally,  in  letters 
submitted  to  the  docket  for  this 
rulemaking,  the  State  of  Arizona  has 
stated  its  agreement  that  EPA.  and  not 
the  State,  should  proceed  to  address 
BART  to  remedy  Grand  Canyon 


impairment  without  a  further  specific 
opportunity  for  ndemaking  by  the  State. 
Qearly.  under  these  circirnistances,  it 
would  serve  no  purpose  to  take  the 
additional  steps  suggested  by  SRP  as 
both  the  letter  and  spirit  of  section 
110(c)(1)  have  been  satisfied." 


•*  Prior  lo  tlw  rtvlilaM  to  Mctioo  110(cXl) 
cnactad  bjr  Mctton  l(B(hhor  th«  Omui  Air  Act 
Ammdmmts  of  ISSa  PMic  Uw  lOt-StS 
(NovwnlMr  IS,  1980).  Hm  fkikm  of  •  State  to  oMka  a 
roqylTMl  nbolMiaa  in  rMpooM  to  •  Nolioo  of  SIP 
iBMhqMcy  nadw  Mcttai  110(«N2)(H)  wm  Mt  forth 
In  a  MptfM*  ■nboocttoa  llO(cNlNQ>  llMt  hi 
boon  nenod  in  to  MibMctioa  110(cXlMA). 


**  On  November  IS,  ISOO.  Preiident  Bush  ligned 
into  law  the  Clean  Air  Act  AmendmenU  of  1900. 
Public  Law  101-S4a.  While  the  AmendmenU  reviied 
the  Act  in  eeveral  areaa.  they  do  not  include  any 
change*  that  raateiially  afiect  either  prior  FIP 
actions  ragarding  Arisona  or  this  rulemaliing.  In 
particular,  lectioa  102(h)  of  the  Amendments 
revised  the  languase  and  organizatioa  of  section 
110(cHl)  of  the  Act  but  did  not  affect  the  standards 
for  a  default  in  Arizona's  SIP  planning  obHgatiotts 
or  EPA's  FIP  obligationa  arising  from  such  failure  in 
any  material  way.  Sectk»  101(c)  of  the 
Amendments  added  a  savings  clause  as  section 
llO(n)(l)  of  the  revised  Act  that  preserves 
implementation  plan  provisiona  already 
promulgated  by  the  Administrator,  including  those 
portion*  of  the  Arlaena  FIP  that  have  alreedy  been 
promulgated.  A  companion  provisioa  section  108(1) 
of  the  Amendments,  added  a  saving*  clause  a* 
•action  193  of  the  revised  Act  that  preserves  every 
regulation,  standard  rule,  notice,  order  and  guidance 
promulgated  or  issued  by  the  Administrator,  except 
as  othOTwise  provided  by  or  incon*i*tenl  with  the 
Amendment*,  or  revised  by  the  Administrator. 
Section  108(1)  of  the  Amendments  adds  a  new 
secUoo  302(y)  to  the  revised  Ad  that  deflnet 
"federal  implementation  plan"  in  pertinent  part  to 
meen  a  plan  or  portion  tiiisreof  promulgated  by  the 
Administrator  to  fill  all  or  a  portion  of  a  gap  or 
otherwise  correct  aU  or  a  portion  of  an  inadequacqr 
in  a  SO*,  and  which  include*  enforceable  emiasioa 
limitatlaaa.  Sectioa  BIS  of  the  Amendment*  added  a 
new  aection  1888  of  the  ravleed  Act  that  call*  upon 
EPA  to  (tudy  and  poeeibly  adopt  a  regulatory 
program  to  addre**  the  problem  of  regional  haze  in 
Cla**  1  area*. 

Taken  together,  dte  FIP  and  taving*  clause 
provisions  constitute  an  "anti-backsliding" 
approach  by  Congrea*.  and  do  not  affect  any  pre- 
exieting  action*  of  EPA.  except  to  the  extent  that 
new  or  reviaed  subetantive  provisions  call  into 
queation  the  validity  of  those  action*.  Thu*,  pirior 
visibility  FIP  actions  affecting  Arizona,  in  particular. 
Arizona's  default  with  respect  to  its  BART 
obligation  and  EPA's  asnmiption  of  that  obligation, 
remain  in  place.  With  reapect  to  outetanding  FIP 
obligationa.  there  la  no  indication  that  Congre** 
intended  to  dieturb  such  obligationa  except  where 
the  Amendmant*  alter  the  underlying  SIP  planning 
obligationa  in  a  manner  that  evince*  congreaaional 
intent  to  reinatituto  State  primacy.  Thua,  for 
example,  a  court  ha*  relieved  EPA  of  a  pre-exi*ting 
obligation  to  promalgate  a  FIP  to  meet  tlie  ozone 
NAAQS  in  Southern  California,  becauae  the 
Amendment*  granted  State*  additional  time  to 
develop  their  own  ettainment  plan*  for  ozone.  Sec 
Coalition  for  Clean  Airs.  EPA.  (CO.  CaL.  Ottler  -  ' ' 
granting  motion  to  vacate  aettlement  ayeeniant 
Ian.  Oi  1991)  ("the  almcture  of  the  amended  Act 
with  revamiped  crlterta  and  timing  for  SIP*,  and  with 
an  obvioua  policy  that  the  State*  are  encouraged  lo 
lake  the  lead,  with  the  potential  FIP  to  be  the  alick 
that  drivaa  them,  i*  doar^).  In  contrast  with  reapect 
to  thi*  ruleoaaking,  Congraea  took  no  action  to 
mtggeet  that  it  Intended  to  altar  either  the  aubatanoa 
or  timing  oTtha  raquiremant  to  apply  BART  to 
sourcea  that  may  raaaonably  be  anticipated  to 
cauae  or  oooiributo  to  viaibUity  ImpaiiiMnt  in  Cka* 
I  areaa  whara.  aa  here.  EPA  acts  under  it*  preeent 
regulatlaa*  addreeaing  Impalnnawt  that  can  be 
"leaawiabiy  atlribirtad"  to  a  aovrca,  la  particular, 
the  ragianal  haaa  p*ovi*tooi  of  aactioB  188B  do  not 
affect  the  piaiant  action  nigarding  "raaaonably 
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Regarding  the  purported  need  for  a 
"final"  attribution  determination  before 
proceeding  to  a  BART  analysis,  there  is 
no  support  in  the  regulations  for  the 
notion  that  EPA  must  proceed  in  this 
fashion.  Indeed.  40  CFR  51.302(c)(4) 
speaks  of  a  single  requirement  to 
"identify  and  analyze  for  BART."  In  its 
order  of  July  6. 1989.  the  court  in  EDFy. 
Reilly  granted  the  EPA's  and  EDFs  joint 
request  that  EPA  be  given  a  short 
additional  time  to  conduct  a  BART 
analysis  and  issue  a  proposal  on  the 
need  for  BART  (this  time  was  further 
extended  at  SRP's  request  by  the  court's 
order  of  January  9, 1990),  but  the 
regulations  do  not  suggest  that  it  is 
necessary  to  formalize  EPA's  voluntary 
bifurcation  of  a  single  decision  and 
make  a  "final"  determination  on  the  first 
portion  before  proceeding  to  the  second. 
Nor  is  it  necessary  to  proceed  in  the 
fashion  these  commenters  suggest  in 
order  to  satisfy  the  rulemaking 
requirements  of  the  Act  of  the 
Achninistrative  Procedure  Act  because 
neither  a  "proposed"  nor  a  "final" 
reasonable  attribution  determination  Is 
a  promulgated  regulation  or  other  "final 
action"  within  the  meaning  of  those 
statutes  and  is  not  subject  to  judicial 
review.  Rather,  it  is  a  preliminary 
finding  that  may  lead  to  a  final  rule  or 
other  final  action  (i.e.,  a  final  decision 
that  emission  limitations  representing 
BART  are  unnecessary,  or  the 
imposition  of  such  limitations)  that  is 
subject  to  review. 

E.  Discussion  of  Seasonal  Controls  aa  a 
BART  Emission  Limitation 

In  a  letter  dated  January  14. 1990,  SRP 
submitted  a  position  paper  to  EPA 
raising  the  issue  of  whether  EPA  could 
lawfully  provide  for  the  seasonal 
application  of  pollution  control 
technology  in  establishing  BART.  SRP's 
letter  takes  the  position  that  the  law 
allows  seasonal  controls  in  this  case. 
For  the  reasons  summarized  below.  EPA 
believes  that  at  this  time  seasonal 
controls  are  not  appropriate  under  the 
circumstances  of  this  rulemaking. 
However,  EPA  solicits  comments  on  (1) 
the  appropriate  use  of  seasonal  controls 
as  BART;  and  (2)  whether,  if  seasonal 
controls  may  be  allowed,  the  record  of 
this  rulemaking  would  support 
imposition  of  only  seasonal  controls  at 
NG& 

In  considering  whether  EPA's 
traditional  interpretation  of  other 


attributable"  viaibility  Impairment  under  (action 
lOOA  and  40  CFR  part  SI.  aubpart  P.  and  there  are 
no  other  new  or  revised  aubatantive  proviaioo*  that 
would  relieve  EPA  of  its  obligation  to  complete  thi* 
FIP  action.  Thua.  EPA'*  obligation  to  complata  thla 
BART  rulemaking  remain*  in  place. 


provisions  of  the  Clean  Air  Act 
regarding  emission  limitations  applies 
with  equal  force  to  BART  EPA  believes 
the  following  relevant  statutory 
provisions  and  legislative  history  should 
be  weighed.  BART  is  defined  by  the  Act 
as  "emission  limitations"  which 
"reflect"  the  best  available  retrofit 
"technology."  See  sections  169A(b)  and 
(gK2),  42  U.S.C.  7491(b)  and  (g)(2).  The 
regulations  likewise  refer  to  BART  as 
"emission  limitations"  and  as  an 
"emission  standard."  40  CFR 
51.302(c)(2)(iii)  and  51.302(c)(4)(ii).  The 
Act  defines  "emission  limitation"  and 
"emission  standard"  to  require 
"continuous"  emission  reduction. 
Section  302(k).  42  U.S.C.  7602(k),  The 
EPA  regidations  explicitly  require 
"continuous  emission  reduction"  in  any 
BART  emission  limitation.  40  CFR 
61.301(c).  In  addition,  section  123(a) 
provides  that  "[tjhe  degree  of  emission 
limitation  required  for  control  of  any  air 
pollutant  imder  this  title  shall  not  be 
affected  in  any  manner  by  *  *  *  any 
*  *  *  dispersion  technique,"  while 
section  123(b)  defines  dispersion 
technique  to  include  "any  intermittent  or 
supplement  control  of  air  pollutants 
varying  with  atmospheric  conditions." 
42  U.S.C.  7423. 

The  language  eventually  enacted  as 
section  123  originated  in  the  House 
version  of  the  1977  Amendments.  The 
House  committee  report  defines 
dispersion  techniques  as  "techniques 
which  seek  to  reduce  concentrations  of 
pollutants  not  by  reducing  the  amoimts 
of  pollutants  emitted  into  the  air.  but 
rather  by  relying  on  the  dispersion  of 
pollution  throu^out  the  atmosphere."" 
(emphasis  added). 

Although  the  central  focus  of  the 
congressional  deliberations  was  on  tall 
stacks  and  short-term  adjustments  in  the 
amount  of  emissions  from  a  source  in 
order  to  meet  SIP  limits  designed  to 
achieve  the  national  ambient  air  quality 
standards.  EPA  requests  comments  on 
the  extent  to  which  those  concerns  also 
apply  to  seasonal  controls  and  BART 
emission  limitations,  which  were  not 
expliciUy  considered  in  this  legislative 
history.  The  House  committee  report 
Usts  several  "fimdamental  policy 
objections"  to  intermittent  controls  or 
dispersion  techniques  that  may  be 
relevant  to  this  rulemaking,  including 
dubious  reUability,  concern  over  effects 
of  secondary  pollutants,  transport  of 
pollutants  to  other  areas,  acid  rain 
effects,  and  simple  prudence.  See  HJl. 
Rep.  No,  294  at  82-88,  Language  nearly 
identical  in  pertinent  part  to  the 


language  eventually  enacted  in  section 
302(k)  appears  in  both  the  House  and 
Senate  bills.  In  explaining  the  purpose  of 
this  language,  the  House  committee 
report  states: 

By  defining  the  terms  "emission  limitation,'* 
"emission  standard."  and  "standard  of 
performance."  the  committee  has  made  clear 
that  constant  or  oontinuous  means  of 
reducing  emissions  must  be  used  to  meet 
these  requirements.  By  the  same  token, 
intermittent  or  supplemental  controls  or  other 
temporary,  periodic  or  limited  systems  of 
control  would  not  be  permitted  as  a  final 
means  of  compliance.** 

The  Senate  committee  report 
elucidates  its  reason  for  defining 
"emission  limitation"  as  follows:  "This 
bill  includes  a  definition  of  the  phrase 
'emission  limitations'  to  clarify  .the 
conunittee's  view  that  the  only 
acceptable  basiti  strategy  is  one  based 
on  continuous  emission  control. 
Intermittent  controls  or  dispersion 
techniques  are  unacceptable  as  a 
substitute  for  continuous  control  of 
pollutants  under  this  act."^' 

The  Senate  committee  report  parallels 
the  House  conmiittee  report  in  its 
statement  of  reasons  for  disfavoring 
intermittent  control  strategies.  The 
Senate  committee  report  adds  that 
"continuous  emission  reduction 
meast^res  are  available,  they  are 
reliable,  and  they  are  economically 
justified."*" 

SRFs  letter  focuses  exclusively  on 
section  123  in  asserting  that  seasonal 
controls  are  permissible  as  BART,  and 
does  not  address  section  302(k)  or  the 
legislative  history  noted  above.  In 
addition,  SRP  characterizes  BART  as 
exclusively  directed  toward  "ambient 
objectives,"  citing  instances  in  which 
EPA  has  allowed  seasonal  relaxations 
in  SIP  rules  intended  to  achieve  national 
ambient  air  quality  standards.* '  In 
doing  so,  SRP  assumes  that  the  prior 
experience  regarding  SIPs  that  it  cites 
should  govern  here.  EPA  requests 
comment  on  SRP's  contention  that 
BART  is  strictly  an  ambient-based  limit. 
In  this  regard,  commenters  should 
consider  EPA's  experience  luider  other 
technology-based  standards. 

First,  the  language  and  structure  of  the 
BART  requirement  appear  to  delineate  it 
as  a  technology-based  standard.  Second, 


*^  U  R.  Rap.  Na29<,  05th  Coi^  let  Seas.  Ain 
(1977). 


••  Id.  at  92. 

"  S.  Rep.  No.  127, 95th  Cong.,  Isl  Sew.  04  (1977). 

*"  Id.  at  95. 

*'  EPA  note*  that  none  of  the  examples  cited  l>y 
SRP  involve  iechnology-based  standards  under  the 
Act  In  addition,  it  is  not  clear  that  these  cases 
involved  "emission  Limitations"  under  section 
110(8)(2)(6)  as  thai  term  of  art  is  defined  in  section 
3QZ(k),  a*  opposed  to  other  measure*  under  section 
110(a)(1)(b). 
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the  owrall  legistative  KfaeoM  embodied 
in  the  visiMlity  planning  requirement*  of 
section  169A  draw  ■  distinction  between 
the  general  requirement  in  section 
ie8A(b)(2)  to  adopt  SIPs  that  include 
"such  emlMion  limits,  schedules  of 
compliance  and  other  measures  as  may 
be  necessary  to  make  reasonable 
progress,"  and  the  explicit  requirement 
in  section  ieeA(b](2)(A)  to  employ 
BART  as  one  such  visibility  measure. 

Congress  appeared  to  follow  a  similar 
pattern  regarding  the  PSD  and  NSPS 
programs.  For  example.  Congress 
adopted  the  PSO  program  to  protect 
against  actual  or  potential  adverse 
effects  from  pollutants  emitted  to  the 
ambient  atr  by  requiring  states  to  adopt 
SIPs  containing  a  host  of  emission 
limitations  and  other  measures  to 
achieve  the  goal  of  preventing 
significant  deterioration  of  air  quality. 
See  sections  160(1)  and  161. 42  U.S.C. 
7470(1)  and  7471.  However,  as  one  such 
specific  PSD  measure,  Congress  required 
major  new  or  stationary  sources  to 
employ  a  technology-based  emission 
limit— the  best  achievable  control 
technology.  See  sections  165(a)(4). 
160(3).  42  U.S.C  747S(a)(4).  747^3). 
Similarly,  under  the  NS^  program.  EPA 
must  puUish  a  list  of  categories  of 
stationary  sources  that  cause  or 
contribute  to  air  pollution  which  may 
endanger  public  welfare,  but  Congress 
required  EPA  to  address  these  source 
categories  contributing  to  ambient 
pollution  problems  through  the 
technology-based  new  source 
performance  standards.  Compare 
section  111(b)(1)(A).  42  U.S.C 
7411(bMl)(A).  with  secUon  111(a)(1).  42 
U.S.C.  7411(aMl).  The  EPA  solicits 
comment  on  the  use  of  seasonal  controls 
in  this  BART  rulemaking. 

Should  EPA  decide  that  facts  allow 
seasonal  controls  and  that  the  statutory 
language  and  legislative  history 
precludes  seasonal  controls,  a  possible 
statutory  basis  for  a  seasonal  variance 
would  be  the  proced\u«s  contained  in 
the  BART  exemption  provisions  of 
section  160A(c)  (2)  and  (3),  and  40  CFR 
51.303.  The  statute  explicitly  addresses 
the  possibility  of  BART  exemptions  for 
large  power  plants  such  as  NGS  but 
establishes  a  very  high  hurdle  for 
granting  any  such  exemption.  It  requires 
the  source  o%vner  or  operator  to 
demonstrate  to  the  satisfaction  of  the 
Administrator  "that  such  powerplant  is 
located  at  such  distance  from  all  [Class  I 
areas)  that  such  powerplant  does  not  or 
will  not.  by  itself  or  in  combination  with 
other  sources,  emit  any  air  pollutant 
which  may  reasonably  be  anticipated  to 
cause  or  coDtribute  to  a  si^iificant 
impairment  of  visibility  in  any  such 


area."  It  further  requires  the 
concurrence  of  the  appropriate  FLM*s. 
Thus,  if  such  a  variance  or  exemption 
could  be  allowed,  the  burden  would  be 
upon  SRP  and/or  its  co-owners  to  make 
the  necessary  demonstration.  Because 
there  would  be  no  need  for  a  BART 
exemption  until  such  time  as  final  BART 
emission  limits  are  established,  any 
such  request  for  exemption  should  be 
submitted  after  completion  of  the  BART 
rulemaking  in  the  form  of  a  request  for 
partial  (i.e.,  seasonal)  relief  from  any 
fmal  BART  limits  that  might  be 
established  as  a  result  of  this 
rulemaking.  See  40  CFR  51.303.  Under 
the  exemption  regulations,  in  order  to 
demonstrate  no  "significant 
impairment"  Le..  the  absence  of  "a  level 
of  impairment  that  interferes  with  the 
visitor's  visual  experience  of  the  area." 
the  owner  or  operator  "should  address 
the  frequency,  extent  time,  intensity 
and  duration  of  the  impairment"  See  46 
FR  80064. 80067.  Thus,  the  factual  basis 
for  such  a  demonstration  with  respect  to 
this  case  would  be  a  showing  that  NGS 
does  not  contribute  to  any  significant 
impairment  in  any  Class  I  area  in 
seasons  other  than  winter.  In  this 
regard.  SRP  contends  that  the  record 
demonstrates  that  summer  impairment 
at  Grand  Canyon  is  not  attributable  to 
NGS  (SRP  has  not  to  date  addressed 
potential  impacts  of  NGS  at  other  Class 
I  areas  in  the  vicinity,  such  as  Bryce 
Canyon  National  Park,  TAoa  National 
Pariu  and  Canyonlands  National  Park). 
The  limited  information  in  the  record  at 
this  time,  however,  suggests  the 
contrary.**  *•  *♦  As  stated  eariier.  EPA 
and  NPS  suspect  that  emissions  from 
NGS  may  contribute  to  regional 
visibility  impairment  during  the  entire 
year  and  that  a  decrease  in  SOi 
emissions  from  NGS  may  improve 
regional  visibility  in  many  Class  I  areas 
in  the  Colorado  Plateau.  The  EPA 
solicits  comments  on  whether  a 
seasonal  variance  could  be  allowed 
under  section  169A(c)  in  the  manner 
discussed  above  or  under  some  other 
statutory  authority,  on  whether  such  a 
variance  could  be  considered  only  after 
completion  of  this  rulemaking,  and  (in 
the  event  that  EPA  concludes  it  would 
be  appropriate  to  consider  a  seasonal 
variance  in  conjunction  with  the  present 
proceeding)  on  the  factual  question  of 
whether  NGS  contributes  to  any 
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significant  impairment  in  any  Class  I 
area. 

F.  The  Adequacy  of  the  September  5, 
1989  Notice 

The  SRP  asserts  that  the  September  5. 
1969  notice  was  inadequate  to  meet  the 
requirements  set  forth  in  section 
307(d)(3)  of  the  Act  for  a  statement  of 
basis  and  ptirpose  to  accompany  a 
notice  of  proposed  rulemaking.  The  EPA 
agrees.  However,  as  explained  above, 
comments  regarding  the  adequacy  of  the 
September  5, 1989  notice  and  the  draft 
WHITEX  report  have  been  rendered 
moot  by  the  fact' that  the  NPS  has  now 
issued  a  final  NPS  report  on  WHITEX 
and  by  today's  notice.  This  notice 
contains  the  complete  statement  of  basis 
and  purpose  for  a  regulatory  proposal 
required  under  section  307(d)(3)  of  the 
Act  and  reopens  the  comment  period  on 
the  issue  of  reasonably  attributable 
impairment  as  well  as  providing  an 
opportunity  to  comment  on  all  other 
issues  relevant  to  this  rulemaking. 
Moreover,  EPA  beUeves  diat  insofar  as 
the  September  5. 1969  notice  addresses 
the  Grand  Canyon,  the  preliminary 
attribution  fin(Ung  therein  was  not  a 
regidatory  proposal  that  triggered  the 
requirements  of  section  307(d)(3). 

The  SRP  also  complains  that  EPA  has 
not  disclosed  the  criteria  it  is  applying 
for  attribution  decisions  or  its  position 
on  the  validity  of  the  WHITEX  report 
and  so  interested  parties  are  unable  to 
prepare  meaningful  comments.  The  EPA 
disagrees.  The  analyses  in  tiiie  WHITEX 
report  speak  for  themselves.  Except 
where  specifically  noted  otherwise,  EPA 
agrees  with  the  individual  analysis 
conducted  by  NPS  and  with  the  report's 
conclusions  that  the  NGS  is  a  significant 
source  of  wintertime  visibility 
impairment  in  the  Grand  Canyon.  The 
EPA  believes  that  this  notice,  together 
with  the  WHITEX  report  and  tiie  other 
analyses  that  have  been  placed  in  the 
docket  provides  an  adequate  basis  on 
which  to  prepare  comments  on  the 
technical  merits  of  WHITEX  and  on  the 
merits  of  today's  proposal  in  general. 
The  EPA  will  respond  to  technical 
comments  when  it  takes  final  action  on 
today's  proposal. 

Regarding  SRFs  complaint  about  the 
absence  of  "standards"  for  deciding 
whether  Grand  Canyon  impairment  is . 
reasonably  attributable  to  NGS,  it 
appears  that  SRP  is  calling  upon  EPA  to 
set  a  percentage  benchmark  for  its 
attribution  decision.  The  EPA 
tentatively  believes  that  it  is  neither 
necessary  nor  appropriate  under  the 
visibility  regulations  to  establish  such  a 
percentage  criteria.  Tha  provision  in  40 
CFR  51.303  allowing  exemptions  from 
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BART  limits  where  a  source  owner  or 
operator  demonstrates  that  it  does  not 
cause  or  contribute  to  a  "significant" 
visibility  impairment  8tit>ngly  suggests 
that  a  percentage  cutoff  is  inappropriate. 
Consequently,  EPA  believes  that  today's 
proposed  finding  of  reasonably 
attributable  impairment  in  the  Grand 
Canyon  due  in  a  "substantial"  or 
"significant"  degree  to  emissions  from 
NGS  is  satisfactory.  However,  EPA 
solicits  comments  on  whether,  in  taking 
final  action  on  today's  proposal,  it 
should  establish  a  percentage  criterion 
for  determining  whether  impairment  is 
reasonably  attributable  to  a  stationary 
facility. 

Fonnat  for  Remedial  Action 

With  respect  to  past  implementation 
of  their  visibility  requirements  and 
because  of  the  large  number  of  States 
involved  and  the  ongoing  nature  of  the 
regulatory  requirements,  EPA  deemed  it 
appropriate  to  promulgate  generic 
Federal  implementing  regulations  and 
insert  them  into  the  SIP's  of  the  affected 
States.  See.  e.g.,  40  CFR  52.26  (visibility 
monitoring  strategy,  implementing  40 
CFR  51.305);  40  CFR  52.27  and  52.28 

(visibility  new  source  review,      

implementing  40  CFR  51.307);  40  CFR 
52.29  (implementing  long-range 
sti'ategies.  40  CFR  51.306);  40  CFR  51.145 
(b)  and  (c)  (incorporating  these 
provisions  into  the  Arizona  SIP).  With 
respect  to  source  attribution  and  BART, 
however,  Arizona  is  the  only  State  for 
which  remedial  Federal  measures  are 
even  potentially  needed  at  this  time. 
Accordingly.  EPA  proposes  to  simply 
follow  the  appropriate  provisions  of  the 
Part  51  visibility  regulations  in  making 
source  attribution  and  BART  findings 
regarding  NGS  and,  if  those  findings 
result  in  the  imposition  of  actual 
emissions  limitations  under  BART,  to 
amend  the  visibiUty  FIP  for  Arizona  in 
40  CFR  52.145  to  incorporate  such 
limitations. 

Nonprecedential  Effect  of  This  Action 

Today's  proposal  is  limited  to  the 
rulemaking  obligation  currentiy  before 
EPA:  To  determine  whether  to  require 
the  application  of  BART  at  NGS  in  order 
to  remedy  visibility  impairment  in  the 
Grand  Ganyon.  As  such,  it  has  no  direct 
precedential  effect  on  any  other 
rulemaking  action  EPA  might  undertake 
in  the  future  regarding  other  existing 
sources  or  Class  I  areas.  This  is  so 
because  the  outcome  of  this  rulemaking 
will  be  highly  dependent  upon  facts  and 
curcumstances  that  are  unique  to  this 
proceeding  and  thus  may  not  be  decisive 
for  other  cases.  For  example,  the  tracer 
studies  and  other  analyses  contauied  in 
the  WHitEXreport  that  are  keyed  to 


NGS  are  not  necessarily  determinative 
in  any  other  rulemaking  addressing 
other  potential  sources  of  visibility 
impairment  Should  EPA  or  State 
agencies  conduct  visibility  rulemakings 
regarding  other  Class  I  areas  and  other 
existing  sources  of  pollution  in  the 
future,  they  will  need  to  rely  on  studies 
and  analyses  tailored  specifically  to  the 
circumstances  of  those  other  areas  and 
sources  in  order  to  make  reasoned 
regulatory  decisions.  They  will  not  be 
able  to  rely  solely  on  WHITEX  findings 
that  specifically  address  the  Grand 
Canyon  and  NGS  to  determine  the 
existence  of  impairment  that  is 
reasonably  attributable  to  any  such 
other  source.  Likewise,  the  final  BART 
emission  limit  that  emerges  from  this 
rulemaking  will  not  have  direct 
precedential  effect  elsewhere.  The 
statutory  requirement  that  EPA  weigh 
the  costs  of  compliance,  the  expected 
improvement  in  visibility,  and  other 
BART  factors  before  reaching  a  decision 
is  by  nature  a  case-specific  process. 

Upon  completion  of  final  rulemaking 
action  regarding  NGS,  EPA  will  have 
completed  its  obligations  imder  the 
settiement  agreement  in  EDPv.  Reilly 
and  under  the  first  round  of  SIP/FIP 
planning  called  for  in  the  visibility 
regulations.  The  EPA  will  then  focus  its 
attention  on  establishing  the  visibility 
transport  commissions  and  conducting 
the  regional  haze  studies  called  for  in 
new  section  169B  of  the  Act  added  by 
the  Clean  Air  Act  Amendments  of  1990. 
In  addition,  EPA  plans  to  conduct  a 
tracer  study  of  emissions  from  the 
Mohave  Power  Plant** 

Solicitation  of  Comments         , 

The  EPA  solicits  comments  on  all 
aspects  to  today's  proposal  to  revise  the 
FIP  for  the  State  of  Arizona  to  include 
emission  limits  for  NGS  to  address  the 
visibility  impairment  observed  during 
the  winter  months  in  the  Grarid  Canyon. 

Specifically,  EPA  is  reopening  the 
comment  period  for  issues  pertaining  to 
today's  proposed  finding  that  a  portion 
of  the  visibility  impairment  in  the  Grand 
Canyon  is  reasonably  attributable  to 
NGS. 

In  addition,  EPA  solicits  comments  on 
all  aspects  of  the  BART  analysis  for 
NGS  including,  but  not  limited  to,  the 
following:  Assumptions  made  in  the 
LAPCS  cost  model,  the  model  selected  to 
determine  the  improvements  in  visibility 
expected  to  occur  in  the  Grand  Canyon 
as  a  result  of  SO>  controls  at  NGS,  the 
emission  limits  representing  BART,  and 
the  appropriate  averaging  time  to  be 
used  to  determine  compliance,  the  use  of 
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seasonal  controls,  and  schedule  for 
compliance.  The  EPA  also  solicits 
comments  on  the  appropriateness  of 
estabhshing  opacity  and  NOs  limits 
similar  to  plants  with  emission 
limitations  developed  over  the  past  10 
years  and  NGS's  existing  emission  rates. 
The  EPA  also  solicits  comments  on  the 
benefit  analysis  performed  in 
conjunction  with  the  BART  analysis  and 
on  the  pilot  benefits  study  submitted  to 
EPA  by  SRP. 

EPA  solicits  comments  on  the  legal 
and  regulatory  issues  discussed  above 
and  oa  the  format  for  remedial  action. 

Finally.  SPA  solicits  comments  on 
updating  BART  Guideline  to  delete  the 
NSPS  presumption. 

The  EPA  has  established  a  docket  for 
this  proposal.  Docket  Number  A-69'02A. 
The  docket  is  an  organized  and 
complete  file  of  all  significant 
information  submitted  to  or  otherwise 
considered  by  EPA  during  this 
proceeding,  "rhis  docket  will  serve  as  the 
record  in  the  case  of  judicial  review 
under  section  307(b)  of  the  Act  42  U.S.C. 
7607(b). 

ClassifiGation 

Executive  Order  No.  12291  requires 
each  Federal  agency  to  determine  if  a 
regulation  is  a  "major"  rule  as  defined 
by  the  order  and  "to  the  extent 
permitted  by  law,"  to  prepare  and 
consider  an  RIA  in  connection  with 
every  major  rule.  Major  rules  are 
defined  as  those  likely  to  result  in: 

(1)  An  annual  cost  to  the  economy  of 
$100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

(3)  Significant  adveree  effects  on 
competition,  employment  investment 
productivity,  innovation,  or 
international  trade. 

The  EPA  has  judged  the  proposed 
BART  regulation  for  NGS  to  be  a  major 
rule  based  on  projected  annualized 
costs  potentially  in  excess  of  $100 
million.  The  EPA  has  prepared  a 
preliminary  RIA  that  includes  estimates 
of  costs,  benefits,  and  net  benefits  for 
three  control  options.  The  preliminary 
analysis,  titled  "Regulatory  Impact 
Analysis  of  a  Revision  of  tiie  Federal 
Implementation  Plan  for  the  State  of 
Arizona  to  Include  SOt  Controls  for  the 
Navajo  Generating  Station,"  and  an 
addendum,  titled  "Addendum  to  the 
Regulatory  Impact  Analysis  of  a 
Revision  of  the  Federal  Implementation 
Pltm  for  the  State  of  Arizona  to  Include 
SOk  Controls  for  the  Navajo  Generating 
Station"  are  available  in  Docket  Ar69- 
02A. 
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The  preliminary  RIA  finds  that  given 
the  estimates  and  micertainties  captured 
by  the  benefit  and  cost  analyais.  a  0.10 
Ibs/MMBtv  emission  limit  will  result  in 
potential  economic  gains  to  society 
among  all  examined  alternatives.  i.e.. 
the  net  benefits  (estimated  benefits 
mimu  estimated  costs)  are  positive.  An 
examination  of  less  stringent  regulatory 
alternatives  (e.g..  a  030  Ibs/MMBtu  and 
aso  Ibs/MMBtu  SOi  emission  limit) 
resulted  in  smaller  but  still  positive 
estimated  net  benefits.  Tak^  into 
consideratioa  the  uncertainties  in  the 
analysis,  the  EPA  is  proposing  a  aao 
Ibs/MMBhi  emission  limit  rather  than 
the  alternative  that  produces  the 
maximum  estimated  economic  gains. 
With  implementation  of  the  proposed 
regulation,  the  cost  of  power  generation 
at  NCS  will  increase.  The  projected  cost 
increase  is  estimated  to  raise  the 
average  cost  of  power  generation  by  less 
than  5  percent  for  utilities  using  NCS 
power.  The  cost  impacts  could  be  lower 
if  the  add  deposition  allowances  are 
sold. 

fai  particular,  the  cost  increase  may  be 
partially  offset  by  revenue  earned 
through  the  sale  of  SOi  marketable 
allowances.  The  NGS  may  use  this 
revenue  to  recover  part  of  the  cost  of 
SOi  control  technology  or  may  bank  it 
against  the  operator's  future  expansion. 

The  preliminary  RIA  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  Executive 
Order  12291.  Written  comments  from 
OMB  and  written  EPA  response  to  these 
comments  are  available  for  public 
inspection  at  the  docket  office  cited 
above.  A  final  RIA  will  be  issued  at  the 
time  of  the  final  rulemaking. 

Paperwork  Reduction  Act 

This  rule  will  impose  a  modest 
reporting  burden  on  the  owners  of  the 
NCS  to  enable  EPA  to  ensure 
compliance  with  the  emission  limits. 
Because  the  reporting  burden  affects 
only  a  single  source,  it  is  not  subject  to 
OMB  review  under  the  Paperwork 
Reduction  Act 

Section  n7(c)  Economk  Impact 
Assessment 

The  economic  impact  assessment 
required  by  section  S17(c)  of  the  Act  is 
incorporated  in  the  RIA. 

Regulatory  FlaxibUity  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  an  agency  proposing  or 
promulgating  a  rule  must  determine  if 
the  rule  will  have  a  significant  impact  on 
a  substantial  number  of  small  entities.  If 
a  significant  impact  on  a  substantial 
number  of  saull  entities  is  anticipated 
an  RFA  must  be  prepared.  None  of  the 


owners  of  the  NGS  are  classified  as 
small  according  to  guidelines  developed 
by  the  Small  Business  Administration. 

For  most  of  the  utilities  using  NGS 
power,  the  fanpact  on  utility  rates  will  be 
substantially  less  than  5  percent  which 
applies  to  the  most  affected  utility 
(Nevada  Power  Company). 

Accordingly,  I  hereby  certify  that  the 
proposed  r^ulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Therefore,  this 
proposed  regulation  does  not  require  an 
RFA. 

List  of  Subjects  b  40  CFR  Part  52 

Air  pollution  control  Nitrogen 
dioxide.  Particulate  matter.  Reporting 
and  recordkeeping  requirements,  Sulfur 
oxides. 

Dated:  Januaty  3. 1981. 
F.  H«iry  Hahkfat 

Acting  Adaunistrotor. 

For  the  reasons  set  out  in  the 
preamble,  title  4a  chapter  L  part  52  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authotity:  42  U.S.C  7401-7642. 

2.  Section  52.145  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

S  52.145    VWbNNy  proCsclion. 

•  «  •  *  4 

(d)  This  paragraph  is  applicable  to  the 
fossil  fuel-fired,  steam-generating 
equipment  designated  as  Units  1.  Z  and 
3  at  the  Navajo  Generating  Station  in 
the  Northern  Arizona  Intrastate  Region 
(S  81.270  of  this  chapter). 

(1)  No  owner  or  operator  of  the  fossil 
fuel-fired,  steam-generating  equipment 
to  which  this  paragraph  is  applicable 
shall  discharge  or  cause  the  discharge 
of: 

(i)  Sulfur  oxides  into  the  atmosphere 
in  excess  of  126  ng/]  (0.30  pounds  per 
million  British  thermal  units  (lbs/ 
MMBtu))  heat  input  Compliance  with 
this  emission  limit  to  be  determined  on  a 
30-day  rolling  average. 

(ii)  Nitrogen  oxides  Into  the 
atmosphere  in  excess  of  210  ng/J  (0.50 
Ibs/MMBtu)  heat  input  based  on  a  30- 
day  rolling  average. 

(iii)  Stack  emissions  which  exhibit 
greater  than  20  percent  opacity  (6- 
minute  average)  except  for  one  6-minute 
period  per  hour  of  not  more  than  27 
percent  opacity. 

(iv)  The  owner  or  operator  of  the  NGS 
shall  install  and  maintain  continuous 


emission  monitors  to  determine 
compliance  with  the  emission 
limitations  in  paragraphs  (d)(1)  (i).  (il), 
and  (iii)  of  this  section  on  a  continuous 
basis.  This  equipment  shall  meet  the 
specifications  listed  in  appendix  B  of  40 
CFR  part  60.  The  facility  shall  comply 
with  the  quality  assurance  procedures, 
found  in  appendix  F  of  40  CFR  part  60. 

(2)  The  owner  or  operator  of  the  fossil 
fuel-fired,  steam-generating  equipment 
to  which  this  paragraph  is  applicable: 

(i)  Shall  notify  the  EPA  Regional 
Office  or  its  designee,  of  the  SOi.  N0,„ 
oxygen  and  carbon  dioxide  emissions, 
and  opacify  according  to  the  procedures 
found  in  40  CFR  60.7. 

(ii)  Shall  maintain  records  according 
to  the  procedures  found  in  40  CFR  007. 

(3)  The  requirements  of  paragraphs  (d) 
(1)  and  (2)  of  this  section  shall  be 
applicable  to  one  unit  at  the  facility  by 
January  1. 1995,  two  units  by  January  1. 
1997,  and  all  units  by  January  1, 1999. 

(PR  Doc  91-3075  Filed  2-7-«l:  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

ICC  Docket  Na  7»-72,  DA  91-371 

Common  Trainport  and  D«dlcat*d 


AOENCV:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule:  Request  for 
information  to  supplement  the  record. 


r.  The  Common  Carrier  Bureau 
adopted  a  notice  of  proposed 
rulemaking  in  1984  to  consider  issues 
relating  to  the  waiver  of  the 
Commission's  Rules  prescribing  a  rate 
structure  for  recovering  the  costs  of 
providing  transport  access  facilities. 
Since  that  notice  of  proposed 
rulemaking  was  adopted,  there  have 
been  numerous  changes  in  the  telephone 
industry  and  in  Commission  regulations 
affecting  that  industry.  Therefore,  we 
request  that  interested  parties  file 
comments  in  this  proceeding  to  update 
the  record. 

DATU:  Comments  must  be  received  on 
or  before  February  22, 1991;  replies  must 
be  received  on  or  before  March  22, 1991. 
ADOmim.  Federal  Communications 
Commission.  1919  M  Street,  NW.. 
Washington.  DC  20554. 
FON  FUfrrNOi  wrowMATiow  contact: 
Melissa  Newman,  Policy  and  Program 
Planning  Division.  Common  Carrier 
Bureau  (202)  632-«342. 
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•WfUMiNTARV  mtonmation:  This  is  a 
summary  of  the  Common  Carrier 
Bureau's  Request  for  Information  to 
Supplement  the  Record  (DA  91-37). 
adopted  January  14. 1991.  and  released 
January  16, 1991.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Office  of  Public  Affairs  (room 
202).  1919  M  Street  NW..  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
Downtown  Copy  Center.  1114  21st 
Street  NW..  suite  140,  Washington,  DC 
20037,  (202)  452-1244. 

Summary  of  Request  for  Information  to 
Supplement  the  Record 

1.  In  the  Access  Charge  Order,  the 
Conunission  adopted  rules  for 
recovering  costs  for  the  local  exchange 
carrier  transmission  and  switching 
facilities  used  by  interexchange  carriers 
to  originate  and  terminate  interstate 
traffic.  The  Access  Charge  Order 
directed  carriers  to  allocate  transport 
costs  between  two  elements:  "dedicated 
transport"  and  "common  transport."  See 
Section  69.111  and  69.112  of  the 
Communications  Act,  47  CFR  69.111  and 
69.112.  In  1982.  the  United  States  District 
Court  for  the  District  of  Columbia 
adopted  the  Modification  of  Final 
Judpaent  (MFJ)  in  United  States  v. 
ATS-T.  552  F.  Supp.  131  (D.D.C.).  aff-d 
sub  nam.  Maryland  v.  United  Staets,  103 
S.Ct  1240  (1983).  The  MFJ  requires  that 
until  September  1. 1991,  "charges  for 
delivery  or  receipt  of  traffic  of  the  same 
type  between  end  offices  and  facilities 
of  interexchange  carriers  within  an 
exchange  area,  shall  be  equal,  per  unit 
of  traffic  delivered  or  received  for  all 
interexchange  carriers."  The 
Commission  subsequently  granted  a 
petition  by  AT&T  and  the  Bell  Operating 
Companies  (BOCs)  a  waiver  of  the 
transport  rules,  and  permitted  local 
exchange  companies  to  impose  charges 
for  transport  that  did  not  comply  wi^ 
9S  69.111  and  69.112  of  the 
Commission's  Rules,  47  CFR  69.111  and 
69.112.  On  December  28. 1984.  the 
Commission  issued  a  notice  of  proposed 
rulemaking  in  this  docket  to  consider 
issues  relating  to  the  waiver  of  the 
transport  rules. 

2.  Since  the  issuance  of  the  notice  of 
proposed  rulemaking  six  years  ago. 
there  have  been  numerous  changes  in 
the  structure  of  the  telephone  industry 
and  in  Commission  regulations  affecting 
that  industry.  For  example,  the  extent 
and  nature  of  interexchange  competition 
have  changed  significantly.  Also, 
alternative  access  providers  have  begun 
to  compete  with  local  exchange  carriers 
in  the  provision  of  interstate  access 


service,  and  have  requested  expanded 
interconnection  to  the  BOC  networics. 
The  physical  networit  is  changing  with 
the  development  of  new  technologies 
such  as  Signaling  System  7  and 
Integrated  Services  Digital  Network. 
Furthermore,  the  Commission  has 
undertaken  a  variefy  of  regulatory 
initiatives,  including  the  implementation 
of  Subscriber  Line  Charge  and  C^>en 
Network  Architecture  programs,  and 
price  cap  regulation  for  the  LECs.  Parties 
have  not  had  an  opportunity  in  this 
proceeding  to  comment  upon  theie  and 
other  changes.  Therefore,  we  request 
that  intersted  paxues  update  the  record 
by  addressing  what  if  any,  relevance 
recent  development  may  have  for  the 
resolution  of  the  issues  raised  in  the 
Commission's  notice  of  proposed 
rulemaking. 

Ordering  Clause 

ZJt  is  ordered.  Pursuant  to  SS  0.91  and 
0.291  of  the  Commission's  Rules.  47  CFR 
0.91  and  a291  that  comment  is  invited  in 
this  proceeding. 

4.  It  is  further  ordered.  That  pursuant 
to  applicable  procedures  set  forth  in 
SS  1-415  and  1.419  of  the  Commission's 
Rules.  47  CFR  1.415  and  1.419,  comments 
shall  be  filed  with  the  Secretary  on  or 
before  February  22. 1901,  and  reply 
comments  shall  be  filed  with  the 
Secretary  on  or  before  March  22, 1991. 
To  file  formally  in  this  proceeding, 
participants  must  file  an  original  and 
four  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
participants  want  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments,  an  original  plus  nine  copies 
must  be  filed.  In  addition,  parties  should 
file  two  copies  of  any  such  pleadings 
with  the  Policy  and  Program  Planning 
Division,  Common  Carrier  Bureau,  room 
544, 1919  M  Street,  NW..  Washington, 
DC.  Parties  should  also  file  one  copy  of 
any  documents  filed  in  this  docket  with 
this  Commisison's  copy  contractor, 
Downtown  Copy  Center,  suite  140. 1114 
2l8t  Street  NW..  Suite  140,  Washington. 
DC  20037.  Comments  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Docket  Reference  Room,  room 
239. 1919  M  Street  NW.,  Washington, 
DC  20554. 

List  of  Subjecto  for  47  CFR  Part  69 

Communications  common  carriers. 
Federal  Communications  Commission. 
Richard  M.  Fuestooe. 
Chief,  Common  Carrier  Bureau. 
[PR  Doc.  91-3061  Filed  2-7-91;  8:45  amj 

MLUNO  CODE  t7tS-01HI 


47  CFR  Part  73 

[MM  Dectol  No.  tl-t.  I(M-74>S] 

Radio  Broadcasting  Sarvloaa; 
Qrsanflald  and  Dal  Ray  Oaks,  CA 

AOCNCV:  Federal  Communications 

Commission. 

ACTKNC  Proposed  rule. 


summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Troposphere 
Broadcasting  Limited  Partnership, 
permittee  of  Station  KQKZ(FM). 
Channel  300B,  Greenfield.  California, 
seeking  to  change  the  community  of 
license  for  Channel  300B  from 
Greenfield  to  Del  Rey  Oaks,  California, 
and  to  reclassify  its  permit  to  specify 
operation  on  Channel  300A  at  the  latter 
locaticm.  Because  Del  Rey  Oaks  is 
within  the  Seaside-Monterey  Urbanized 
Area,  petitioner  is  requested  to  submit 
information  sufficient  to  show  that  Del 
Rey  Oaks  is  deserving  of  a  first  local  FM 
service  preference.  Coordinates  used  for 
this  proposal  are  36-34-47  and  121-50- 
50. 

DATES:  Comments  must  be  filed  on  or 
before  March  28. 1991.  and  reply 
comments  on  or  before  April  12, 1991. 
ADONESSCS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  die 
petitioner's  counsel,  as  follows:  Howard 
M.  Uberman.  Esq..  and  Jonathan  V. 
Cohen.  Esq.,  Arter  and  Haddea  1919 
Pennsylvania  Avenue,  NW.,  suite  400, 
Washington,  DC  20006. 
FOR  RIRTHER  INFORMATION  CONTACT 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530. 
SUPPLCMCNTARV  INFORMATION:  This  IS  a 

synopsis  of  the  Commission's  notice  of 
proposed  rule  making,  MM  Docket  No. 
91-9.  adopted  January  28. 1991.  and 
released  February  4. 1991.  The  hill  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibilify  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  notice  of  proposed 
rule  making  is  issued  until  the  matter  is 
no  longer  subject  to  Conunission 
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consideration  or  court  review,  ail  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  hivoive  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Sabjacto  in  47  CFR  Part  79 

Radio  broadcasting. 
Federal  Communicaticiu  Commission. 


F 

Acting  Chief,  AIlocationM  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[PR  Do&  91-3062  Piled  3-7-91;  8:48  am) 


DEPARTMENT  OF  THE  INTERIOR 

FWi  end  WRdttfe  Senrtce 

50  CFR  Pert  17 

RIN  101*-AB42 

EndenQered  end  Threetened  WRdilfe 
end  Plentsi  Extenelon  of  Conmient 
i*enoaon  rropoeea  TnreeieneQ  sietue 
for  ArgeN 

aoincy:  Fish  and  Wildlife  Service, 
interior. 

ACTKNC  I^roposed  rule:  notice  of 
extension  of  comment  period. 


:  The  Service  gives  notice  that 
the  comment  period  on  the  proposed 
rule  to  determine  endangered  status  for 
the  argali.  a  wild  sheep  of  Asia,  will  be 
extended  by  75  days. 


DATIS:  Comments  must  be  received  by 
April  2a  1991. 

AOoncseES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Chief.  OHlce  of  Scientific 
Authority;  Mail  Stop:  Arlington  Square, 
room  725:  U.S.  Fish  and  Wildlife  Service: 
Washington,  DC  20240.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment  from 
8  a.m.  to  4  pjn.,  Monday  through  Friday, 
in  room  750, 4401  North  Fairfax  Drive, 
Arlington,  Virginia. 

FON  FUfrrMeR  mramiATiON  contact: 

Dr.  Charies  W.  Dane,  Chief,  Office  of 

Scientific  Authority,  at  the  above 

address  (phone  703-35S-1708  or  FTS 

921-1708). 

eUPPiSMCNTARV  INFORMATION: 

Badiground 

In  the  Federal  Register  of  October  5, 
1990  (55  FH  40890-40896),  the  F^sh  and 
Wildlife  Service  issued  a  proposed  rule 
totletermine  threatened  status  for  the 
argali  [Ovis  ammon),  a  large  wild  sheep 
found  in  Soviet  Central  Asia,  Mongolia, 
China,  and  the  Himalayan  region.  The 
comment  period  on  the  proposal 
originally  closed  on  February  4, 1991. 
This  deadline  did  not  allow  sufRcient 
time  for  the  Service  to  solicit  and 
receive  comments  from  numerous 
foreign  authorities  and  certain  other 
interested  parties.  The  Service  therefore 
is  extending  the  comment  period  until 
the  date  shown  above 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1545;  16  U.S.C  4201-4245;  Pub.  L  90- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

Dated:  February  4, 1991. 
lohn  D.  Buffington, 
Regional  Director— Region  & 
[FR  Doc.  91-3002  Filed  2-7-91;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

(CN-91-00S] 

Advisory  Committee  on  Cotton 
Marlceting  Meeting 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  of  meeting. 

summary:  The  Advisory  Committee  on 
Cotton  Marketing  will  meet  on 
Wednesday.  February  20, 1991, 
beginning  at  8  a.m.  at  the  Airport  Hyatt 
Regency,  International  Parkway.  Dallas/ 
Fort  Worth  Airport  Texas. 

The  primary  purpose  of  the  meeting  is 
to  obtain  the  committee's 
recommendations  regarding  the 
establishment  of  premiums  and 
discotmts  for  fiber  strength  and  the 
premium  micronaire  range,  both  of 
which  will  be  incorporated  into  the 
Commodity  Credit  Corporation's  price 
support  loan  schedule  for  the  first  time 
in  1991.  This  meeting  is  open  to  the 
public,  and  written  comments  may  be 
submitted  in  advance  or  following  the 
meeting  to  Jesse  F.  Moore,  Director. 
Cotton  Division. 

FON  FURTHER  INFORMATION  CONTACT! 
Jesse  F.  Moore,  Director,  Cotton 
Division,  AMS,  USDA.  P.O.  Box  96456. 
Washington.  DC  20090-6456;  (202)  447- 
3193. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Committee  on  Cotton 
Marketing  was  initially  established  in 
1988  by  the  Secretary  of  Agriculture  to 
review  the  cotton  marketing  system  and 
to  recommend  ways  of  improving  its 
efiiciency.  Notice  of  this  meeting  is 
provided  in  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-483). 


Dated:  February  1. 1991. 
Daniel  Haley, 

Administrator. 

(FR  Doc  91-3160  Fded  2-«-91: 10:56  am] 

BHJJNQ  CODE  MIO-ei-H 


Forest  Service 

Emerald  Resource  Unit  TbniMr  Sales; 
Idaho  Panhandle  Netional  Forests, 
Benewah  County,  ID 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  Notice  is  hereby  given  that 
the  Forest  Service  is  gathering 
information  in  order  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposal  to  harvest  timber  and 
build  roads  in  the  Emerald  Creek 
drainage.  The  drainage  is  located 
approximately  3  air  miles  west  of 
Clarkia.  Idaho. 

The  proposed  action  is  to  harvest  9.6 
million  board  feet  of  timber  in  the 
Emerald  Resource  Unit.  This  would 
include  375  acres  of  clearcuts,  400  acres 
of  group  selection.  20  acres  of  individual 
tree  selection  and  150  acres  of 
commercial  thinning.  This  action  would 
require  13  miles  of  new  road 
construction  and  3  miles  of  road 
reconstruction. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  must  be 
received  by  March  25, 1991. 
ADDRESSES:  Send  written  comments  to: 
District  Ranger.  St.  Maries  Ranger 
District  P.O.  Box  407,  St.  Maries,  ID 
63861. 

FOR  FURTHER  INFORMATION  CONTACT 
Questions  about  the  proposed  action 
and  EIS  should  be  directed  to  Tracy  J. 
Gravelle.  St.  Maries  Ranger  District 
Phone:  208-245-2531. 
SUPPLEMENTARY  INFORMATION:  These 
management  activities  would  be 
administered  by  the  St.  Maries  Ranger 
District  of  the  Idaho  Panhandle  National 
Forests  in  Benewah  County,  Idaho.  This 
EIS  will  tier  to  the  Forest  Plan 
(September  1987)  which  provides  the 
overall  guidance  for  the  Idaho 
Panhandle  National  Forests  in  terms  of 
Goals,  Objectives.  Standards  and 
Guidelines,  and  Management  Area 
direction.  The  purpose  and  goals  for  the 
proposed  action  are  to:  (1)  Provide 
timber  volume  for  the  local  community: 


(2)  provide  additional  forage  for  elk  on 
the  big  game  winter  range;  (3)  manage 
riparian  areas  to  feature  riparian 
dependent  resources  while  producing 
other  resources  outputs;  and  (4)  continue 
tomanage  grazing  use  while  protecting 
other  resource  values.  The  process  used 
in  preparing  the  draft  EIS  will  include: 

1.  Continue  scoping  for  potential 
issues. 

2.  Eliminate  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

3.  Identify  any  additional  issues  to  be 
analyzed  in  depth.  Due  to  the  recent 
previous  EA  for  this  area,  several  issues 
have  been  identified.  These  include 
effects  that  timber  harvesting  may  have 
on  watershed,  wildlife  habitats  and 
timber  volume  for  the  local  community. 

4.  Identify  alternatives  to  the 
proposed  action.  The  range  of 
alternatives  will  include  the  No  Action 
alternative. 

5.  Identify  potential  environmental 
effects  of  the  alternatives. 

Management  direction  for  the  Emerald 
Resource  Unit  has  been  established  by 
the  Forest  Plan  for  Idaho  Panhandle 
National  Forests. 

The  area  of  consideration  for  this 
proposal  includes  Management  Areas 
(MAs)  1, 4, 13, 15  and  16.  A  brief 
description  of  the  management  areas 
follows: 

MA  1:  Manage  those  lands  suitable  for 
timber  production  for  the  long-term 
growth  and  production  of  commercially 
valuable  wood  products. 

Af.4  4:  Manage  big  game  winter  range 
to  provide  sufficient  forage  to  support 
projected  big  game  populations  through 
scheduled  timber  harvest  and 
permanent  forage  areas. 

MA  13:  Manage  certain  sites  due  to 
-  their  special  attributes  or  features.  The 
Emerald  Creek  Paleontological  Area  is 
designated  as  a  special  area  addition  to 
this  management  area  and  is  to  be 
managed  for  educational,  scientific  and/ 
or  recreational  purposes.  The  standards 
include  to  manage,  preserve  and 
interpret  significant  specimens  in 
accordance  with  the  Preservation  of 
American  Antiquities  Act  of  1906. 

MA  15:  Manage  for  continued  grazing 
use  while  protecting  other  resource 
values  and  maintain  vegetation 
conditions  and  Uvestock  forage 
productivity. 
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MA  18:  Manage  riparian  area  to 
feature  riparian-dependent  resources 
(Rsh,  water  quality,  maintenance  and 
natural  channels,  certain  vegetation  and 
wildlife  communities]  while  producing 
other  resource  outputs.  The  primary 
area  listed  in  the  Emerald  Resource  Unit 
is  the  East  Fork  of  Emerald  Creek. 

The  Forest  Service  is  continuing  to 
seek  information  and  comments  ^m  all 
parties  who  may  be  interested  in  or 
affected  by  the  proposed  action. 
Federal,  State  and  local  agencies  and 
other  organizations  and  individuals 
have  participated  in  a  previous 
environmental  assessment  for  the 
Emerald  Resource  Unit.  This  scoping 
began  in  November,  1968.  A  mailing  will 
be  sent  to  all  persons,  organizations  and 
public  agencies  listed  on  the  District's 
mailing  list  to  seek  further  comments. 
For  most  effective  use,  comments  should 
be  sent  to  the  agency  within  45  days 
from  the  date  of  this  pubUcation  in  the 
Federal  Register.  People  may  visit  with 
Forest  Service  officials  at  any  time 
during  the  analysis  and  prior  to  the 
decision;  however,  two  periods  of  time 
are  identified  for  the  receipt  of 
comments  on  the  analysis.  These  two 
public  comment  periods  are  during  the 
scoping  process  and  in  the  review  of  the 
draft  EIS. 

The  draft  environmental  impact 
statement  should  be  available  for  public 
review  in  May,  1991.  The  comment 
period  on  the  draft  EIS  will  be  45  days 
from  the  date  the  Environmental 
Protection  Agency  publishes  the  notice 
of  availability  in  the  Federal  Register. 
After  this  public  comment  period,  the 
comments  received  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement.  The  final  EIS  is 
scheduled  to  be  completed  by 
September,  1991.  The  District  Ranger, 
who  is  the  responsible  official  for  this 
EIS,  will  make  a  decision  regarding  this 
proposal  after  considering  the  comments 
and  responses,  environmental 
consequences  discussed  in  the  flnal  EIS, 
and  applicable  laws,  regulations,  and 
policies.  This  decision  and  reasons  for 
the  decision  will  be  documented  in  a 
Record  of  Decision. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  eariy  stage  of  several  court  rulings 
related  to  public  participation  in  the 
enviroiunental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vennont  Yankee  Nuclear  Ppwer  Corp, 


v.  NRDC,  435  U.S.  519, 553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334. 1338  (ED.  Wis. 
1980).  Because  of  these  court  rulings,  it 
is  very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  45-day  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement  of  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Enviroiunental  Policy 
Act  at  40  CFR  1503.3  in  addressing  these 
points.) 

Dated-  January  sa  1991. 
Gary  W.  Sierao, 

District  Ranger.  St  Maries  Ranger  District, 
Idaho  Panhandle  National  Forests. 
|FR  Doc.  91-3012  Filed  2-7-91;  8:45  am] 
■NJJNa  coot  M10-11-M 


Son  Consarvation  Sarvic* 

Cobb  Brook  Watarahad, 
Maaaachuaatta 

AOCNCV:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  intent  to  deauthorize 
federal  funding, 

auMMARV:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Public  Law  83-566,  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  622),  the  Soil  Conservation  Service 
gives  notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Cobb  Brook 
Watershed  Project.  Bristol  County. 
Massachusetts. 

roR  njfiTHm  h4foiimatk)n  contact: 
Richard  D.  Swenson,  Acting  State 
Conservationist,  Soil  Conservation 
Service.  451  West  Street.  Amherst.  MA 
01002.  telephone  413-25fr-0441. 


auppLMiNTAiiY  mpormation:  a 
determination  has  been  made  by 
Richard  D.  Swenson,  that  the  proposed 
works  of  improvement  for  the  Cobb 
Brook  Watershed  Project  will  not  be 
installed.  The  sponsoring  local 
organizations  have  concurred  in  this 
determination  and  agree  that  Federal 
funding  should  be  deauthorized  for  the 
project.  Information  regarding  this 
determination  may  be  obtained  from 
Richard  O.  Swenson,  Acting  State 
Conservationist,  at  the  abovp  address 
and  telephone  number. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

Dated:  January  28, 1991. 
Ricfaard  D.  Swenson. 
Acting  State  Conservationist  • 
[FR  Doc.  91-3025  Filed  2-7-91;  8:45  am] 
MUJNQ  COOC  *41»-1«-M 


DEPARTMENT  OF  COMMERCE 

National  Technical  Information 
Sarvica 

Joint  Vanturaa  Program;  Elactronlc 
Madia  Production  Sarvica  Agraamanta; 
Oovammant  Counaalling  Ltd. 

agency:  National  Technical  Information 
Service,  Department  of  Commerce. 
action:  Notice  of  intent. 

•ummary:  As  a  result  of  the  National 
Technical  Information  Act  of  1988, 
codified  at  15  U.S.C.  3704b.  the  National 
Technical  Information  Service  (NTIS) 
established  a  joint  ventures  program 
designed  to  encourage  private  sector 
organizations  to  enter  into  partnerships 
with  NTIS  to  disseminate  its  acquired 
information  to  the  business,  academic 
and  industrial  communities  more 
effectively.  NTIS  described  this  program 
in  the  Federal  Register,  Volume  34,  No. 
113,  June  13, 1989  and  solicited 
comment.  This  notice  describes  NTIS'    ■ 
new  Electronic  Media  Production 
Service  (EMPS)  and  announces  NTIS' 
intention  to  enter  into  non-exclusive 
joint  venture  agreements  with  private 
sector  organizations  based  on  this 
service.  This  notice  also  describes  NTIS' 
intention  of  entering  into  a  non- 
exclusive joint  venture  agreement  with 
Government  Counselling  Limited  to 
produce  a  CD^OM  product  that 
integrates  Federal  agency  materials  with. 
Government-wide  regulations  and 
issuances, 

DATES:  This  action  is  effective  on  March 
11. 1991. 
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ADDRESacs:  Comments  may  be  sent  to: 
Dr.  Joseph  Clark.  Deputy  Director. 
National  Technical  Information  Service. 
Springfield.  VA  22161. 
POn  PURTHER  INFORMATION  CONTACT 
Janet  Geffner,  Joint  Ventures 
Coordinator,  at  the  address  given  above: 
telephone  (703)  487-4648. 
SUPPLEMENTARY  INFORMATION: 

A.  NTIS'  Electronic  Media  Production 
Service 

NTIS'  Electronic  Media  Production 
Service  is  designed  to  assist  Federal 
activities,  on  a  reimbursable  basis,  to 
reproduce  and  disseminate  information 
on  magnetic  tapes,  floppy  and  micro 
diskettes,  compact  discs  and  digital 
tapes.  Services  include: 

•  Electronic  media  mastering  and 
replication; 

•  Data  conversion,  preparation,  and 
pre-mastering; 

•  Software  for  indexing,  retrieving, 
and  presenting  this  information; 

•  Technical  assistance  in  designing 
and  evaluating  electronic  data; 

•  Technical  briefings  and  training  in 
data  preparation  and  pre-mastering: 

•  Media  packaging; 

•  Dissemination  services. 
Federal  agencies  use  the  NTIS 

Electronic  Media  Production  Service 
through  interagency  agreements.  NTIS 
bids  agency-prepared  detailed  task 
orders  with  proven,  prequalified 
contractors  who  produce  the 
information  products,  or  provide  the 
required  information  dissemination 
services. 

B.  Joint  Venture  Opportunities 

Private  sector  organizations  are 
invited  to  participate  in  this  program  by: 

•  Developing  a  value-added  product 
based  in  whole  or  in  part  on  information 
available  from  Federal  agencies; 

•  Identifying  individual  Federal 
agencies  that  would  be  interested  in 
providing  NTIS  with  their  internal 
information  (textual  data,  numeric  data, 
regulations,  procedures,  etc.)  for 
conversion  into  magnetic  and  optical 
media; 

•  Providing  NTIS  with  data  in 
premastered  format: 

•  Marketing  and  selling  the  product. 

C  NTIS  Participation 

NTIS  will  participate  by: 

•  Obtaining  the  information  horn  the 
agency  in  an  agreed-upon  format 

•  Producing  the  electronic  product 
through  its  Electronic  Media  Production 
Services. 

•  Providing  the  joint  venture  partner 
with  an  agreeid-upon  number  of  products 
for  sale. 

•  Mariceting  and  selling  the- product 


The  Joint  venture  partner  and  NTIS 
will  share  the  revenue  resulting  from  the 
sale  of  the  product  based  on  each 
partners'  costs  and  risks. 

After  evaluating  the  concept  and 
business  plan  proposed  by  the 
prospective  partner  to  determine  if  the 
e^ort  meets  the  objectives  of  the  joint 
venture  program,  NTIS  will  enter  into 
the  agreement  with  no  further 
announcement. 

To  obtain  NTIS  Joint  Venture 
Guidelines,  contact  Janet  Gefftier  at  the 
above  address.  For  further  information 
about  the  Electronic  Media  Production 
Service,  contact  Allan  Betts.  EMPS 
manager  at  the  above  address; 
telephone  703-487-4672. 

D.  Joint  Venture  Agreement  With 
Government  Counselling  limited 

The  National  Technical  Information 
Service  (NTIS)  and  Government 
Counselling,  Limited  (GCL)  intend  to 
enter  into  a  non-exclusive  joint  venture 
agreement  to  produce  a  CD-ROM 
product  that  integrates  Federal  agency 
materials  with  Government-wide 
regulations  and  issuances.  Under  the 
terms  of  the  agreement,  GCL  will 
integrate  the  agency  material  with  the 
latest  Federal  regulations  and  related 
information  and  return  the  resulting 
package  to  NTIS  in  pre-mastered 
datafile  format  for  CD-ROM  mastering 
and  replication.  Through  its  Electronic 
Media  Production  Service,  NTIS  will 
replicate  sufficient  CD-ROMs  to  fill 
requirements. 

NTIS  will  market  the  resulting  CD- 
ROMs  to  Government  agencies  as  either 
a  stand-alone  product  or  a  subscription 
product.  With  agency  permission,  GCL 
will  promote  and  market  the  stand-alone 
product  or  subscription  product  to  the 
publia  Both  organizations  will  share  the 
revenue. 
Joseph  F.  Capooio. 

Director,  National  Technical  Information 
Service. 
[FR  Doc.  91-3024  Filed  2-7-4H;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

New  Visa  Stamp  and  Amendment  of 
Export  Vlaa  Raqulramanta  for  Certain 
Taxtlla  Producta  or  Manufactured  in 
ttia  Fadarativa  Rapubllc  of  Brazil 

January  31, 1991. 

AGENCY:  Committee  for  the 

Implementation  of  Texile  Agreements 

(crrA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  authorizing 


the  use  of  a  new  visa  stamp  and 
amending  visa  requirements. 

EPFEcnvE  date:  April  1, 1991. 

POR  PURTHER  INFORMATION  CONTACT 

Naomi  Freeman,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce 
(202)  377-4212. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Government  of  the  Federative 
Republic  of  Brazil  has  notified  the 
United  States  Government  that  it  will 
begin  issuing  a  new  visa  stamp  to 
accompany  shipments  of  textile  and 
apparel  products,  produced  or 
manufactured  in  Brazil  and  exported 
from  Brazil  to  the  United  States.  The 
Brazilian  authorizing  agency  printed  on 
the  visa  stamp  has  been  changed  from 
CACEX  to  DECEX-CTIC 

Also,  the  visa  arrangement  is  being 
amended  to  include  coverage  of  merged 
Categories  351/651. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  55  FR  50756.  published  on 
December  10, 1990).  Also  see  54  FR  456, 
published  on  January  .6. 1989. 
AuggieD.Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  tlia  Implementation  fo  Textile 
Agreements 

January  31, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  of  January 
3, 1989  from  the  Chainnan.  Committee  for  the 
Implementatio;.  of  Textile  Agreements,  which 
directed  you  to  prohibit  entry  and 
withdrawal  from  warehouse  for  consumption 
in  the  United  States  of  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Brazil  for  which 
the  Government  of  the  Federative  Republic  of 
Brazil  has  not  issued  an  appropriate  export 
visa. 

Effective  on  April  1. 1991.  the  directive  of 
Janurary  3, 1989  is  amended  to  provide  for  the 
use  of  a  new  visa  stamp  to  accompany 
shipments  of  textiles  and  textile  products 
exported  from  Brazil  on  and  after  April  1, 
1991. 

A  facsimile  of  the  new  visa  stamp  is 
enclosed  with  this  letter.' 

Also  effective  on  April  1, 1991.  you  are 
directed  to  extend  coverage  of  the  existing 
visa  requirements  to  include  cotton  and  man- 
made  fiber  textile  products  in  merged 


sue 
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Categories  351/651,  produced  or 
manufactured  in  Brazil  and  exported  from 
Brazil  on  and  after  April  1, 1991.  Merchandise 
in  Categories  351/651  must  be  accompanied 
by  either  the  correct  merged  category  or  the 
correct  category  corresponding  to  the  actual 
shipment. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aHl)- 

Sincerely, 
Auggie  D.  TantiUo. 

Chairman.  Committer  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  91-2885  Filed  3-7-«l;  8:45  am) 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANOCAPPEO 


Procufeinent  Lid 

AOCNCV:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  procurement  list 

■UMMAirr.  This  action  adds  to  the 
Procurement  List  commodities  to  be 
produced  by  workshops  for  the  blind 
and  other  severely  handicapped, 
imcnvi  OATC  March  11, 1991. 
ADONCSwa:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  lefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FON  RMTIMN  iroWMATIOtl  CONTACTS 
Beverly  Milkman,  (703)  557-1145. 

November  30, 1990,  the  Committee  for 
Purchase  frt)m  the  Blind  and  Other 
Severely  Handicapped  published  notice 
(55  FR  49677)  of  proposed  additions  to 
the  Procurement  List 

Comments  were  received  bom  the 
current  contractor  for  this  item.  The 
contractor  claimed  that  it  would  be 
directly  affected  by  the  removal  of  any 
clothing  item  from  competitive 
procurement  because  it  is  entirely 
dependent  on  the  Government  for  its 
sales  and  a  definite  drop  in  Government 
procurement  of  clothing  is  forecast  for 
the  very  near  future.  It  also  questioned 
the  capability  of  the  woikshop  to 
produce  such  a  complicated  item. 

Normally,  the  Committee  does  not 
consider  a  possible  decrease  in  the  size 
of  the  overall  Government  market  for 
clothing  to  be  serious  adverse  impact  on 
a  contractor  for  a  specific  clothing  item. 
The  market  for  that  Hem  is  not 
necessarily  the  same  as  that  for  aH 
clothing  items.  In  this  case,  the 
contractor's  prediction  has  also  turned 


out  to  be  inaccurate  because  of 
OperaticHi  Desert  Shield. 

The  procurement  agency  for  this  item 
has  inspected  the  designated  workshop 
for  the  proposed  addition  and  informed 
the  Committee  that  it  considers  the 
workshop  capable  of  producing  the  item. 
The  workshop  is  currently  producing  a 
similar  item  for  the  Government 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
a  qualified  workshop  to  produce  the 
commodities  at  a  fair  market  price  and 
impact  of  the  additions  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
listed  below  are  suitable  for 
procurement  by  the  Federal  Goverment 
under  41  U.S.C  4ft-48c  and  41  CFR  51- 
2.6. 1  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 

c.  The  actions  will  resdt  in 
authorizing  small  entities  to  produce  the 
commodities  procured  by  the 
Government  Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List 

Overalls,  Bib 
8415-01-228-1323 
8415-01-228-1324 
8415-01.^228-1325 
8415-01-228-1328 
8415-01-228-1327 
8415-01-228-1328 
8415-01-228-1329 
8415-01-228-1330 
8415-01-228-1331 
8415-01-228-1332 

(Remainiivg  60  percent  of  Government's 
Requirement] 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
E.  R.  Alley,  |rn 
Deputy  Executive  Director. 
[FR  Doc.  91-3084  Filed  3-7-01;  8:45  am] 


rrocurenMin  ubi  AuuiuufM 

AOtNCV:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTKM:  Additions  to  proctirement  list 


:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
produced  and  a  service  to  be  provided 


by  workshops  for  the  blind  or  other 
severely  handicapped. 

Emcnw  DA-re:  March  li,  1991. 

AOOMCSSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  2202-3509. 

FOR  FURTHim  INFORMATION  CONTACT: 

Beveriy  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On 

December  21, 1990,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  notice 
(55  FR  52294)  of  proposed  additions  to 
the  Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  workshops  to  produce  the 
commodity  and  provide  the  service  at  a 
fair  market  price  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  and 
service  listed  below  are  suitable  for  ■ 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.a 

I  certify  that  the  foUowing  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  and  service  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodity  and  provide  the  service 
procured  by  the  Government 

Accordingly,  the  following  commodity 
and  service  are  hereby  added  to  the 
Procurement  List 

Commodity 

Strap  Assembly 

493S-00-784-O141 

(Remaining  Government  Requirement) 

Service 

Commissary  Shelf  Stocking  and  Custodial, 
Hunter  Army  Airfield,  Savannah, 
Georgia. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
B.  R.  ADey,  Jr., 
Deputy  Executive  Director. 
[FR  Doc  91-3085  Filed  2-7-81;  8:45  am] 
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Procuremont  List  Proposed  Additions 

MKftOf:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

procurement  list 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  produced  and  a 
service  to  be  provided  by  workshops  for 
the  blind  or  other  severely  handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 

before:  March  11, 1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  service  to  the 
Procurement  List: 

Commodities 

Folder,  File 

7530-00-026-2122 

7530-00-026-2123 
Label.  Presstire-Sensitive 

7530-00-01R-1357 

753O-0O-02R-1357 
Cover,  Canteen 

8465-01-118^75 

Service 

lanitorial/Custodial.  Federal  Aviation 
Administration.  Automated  Flight 
Service  Station.  0230  Cessna  Drive. 
Juneau.  Alaska. 

E.R.  Alley,  Jr., 

Deputy  Executive  Director. 

[FR  Doc.  91-3086  Filed  2-7-91;  8:45  am) 

WUINQ  CODE  SS30-S3-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Ad  Hoc  Committee  on 
Hypersonic  Technologies  will  meet  on 
2&-28  February  1991,  from  8  a.m.  to  5 


p.m.,  at  Wright  Laboratory,  Wright- 
Patterson  AFB,  OH  45433. 

The  purpose  of  this  meeting  is  to 
gather  information  in  support  of  the  SAB 
study  on  hypersonic  technologies. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c]  of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  91-3093  Filed  1-7-91;  8:45  am] 

BILUNG  CODE  MIO-OI-M 


DEPARTMENT  OF  EDUCATION 

Proposed  information  Coliection 
Requests 

agency:  Department  of  Education. 

action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1960. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  11, 
1991. 

ADDRESSES:  Written  conunents  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget  726  Jackson 
Place  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  5624,  Regional  Office 
Building  3,  Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT 
Mary  P.  Liggett  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requites  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  diat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 


The  Acting  Director.  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement  (2) 
Title;  (3)  Frequency  of  collection;  (4)  The 
affected  public;  (5)  Reporting  burden: 
and/or  (6)  Recordkeeping  burden:  and 
(7)  Abstract.  OMB  invites  pubhc 
comment  at  the  address  specified  at>ove. 
Copies  of  the  requests  are  available 
trom  Mary  P.  Li^ett  at  the  address 
specified  above. 

Dated:  February  4, 1991. 

Maiy  P.  Liggett 

Acting  Director  for  Office  of  Information 
Resources  Management 

Office  of  Planning.  Budget,and 
Evaluation 

Type  of  Review:  New. 

Title:  A  Study  of  Satisfactory  Progress 
Rules  and  the  Grades  of  Students. 

Frequency:  One-time. 

Affected  Public:  Non-profit  Institutions. 

Reporting  Burden: 
Responses:  150. 
Burden  Hours:  150. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  This  study  will  collect  data 
from  postsecondary  institutions 
regarding  the  legislative  definition  of 
satisfactory  academic  progress 
required  for  Federal  Student  Aid.  The 
Department  will  use  this  data  for 
program  assessment  and  to  report  to 
Congress. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Request  for  Payment  of 
Supplemental  Predaims  Assistance. 

Frequency:  Monthly. 

Affected  Public:  State  or  local 
governments;  Non-profit  Institutions. 

Reporting  Burden: 
Responses:  660. 
Burden  Hours:  66a 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract-  The  Guarantee  Agency 
Monthly  Request  for  Payment  of 
Supplemental  Predaims  Assistance 
Form  is  used  by  guarantee  agencies  to 
report  SPA  activity.  The  Department 
uses  this  information  to  calculate  the 
payments  due  to  the  guarantee 
agencies. 
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OfficaorEducalioiMl 


Type  ofBrnview.  Revision. 

Title:  Ubrarjr  Senricw  and  CoMbuctfon 
Act  (Pub.  L  101-254)  Amual  Ffnandal 
PerfomMDoe  Report  for  State 
Administeied  Ptagrama— Titles  I.  n, 
andm. 

Fnqoency:  faaouSts. 

Affected  PubliG  State  or  local 
goveminent. 

Reporting  Burden: 
Meeponses:  54* 
Burden  Hours:  Z430. 

Recordkeeping  Burden: 
Recordkeepers:  54.  V 

Burden  Hours:  5. 

Abstract  These  forms  will  be  used  by 
State  Library  Administrative  Agencies 
that  receive  funds  under  tba  Library 
Services  and  Construction  Act.  as 
amended.  The  Department  uses  the 
information  collected  to  assess  the 
accomplishments  of  project  goals  and 
objectives  and  to  aid  in  eH^ective 
program  management 

OfRoe  of  Educatiooal  Research  and 
bnprovemoit 

Type  (^Review:  Extension. 

Title:  Field  Test  of  The  Schools  and 

Staffing  Survey  Teacher  Transcript 

and  Student  Records  Study. 
Frequency:  One-time. 
Affected  Public  Individuals  or 

households;  State  or  local 

governments:  Businesses  or  other  for 

profit;  Non-proiit  institutions;  Small 

businesses  or  organizations. 
Reporting  Burden: 

Responses:  1.400. 

Burden  Hours:  1.450. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 
Abstract:  This  study  will  gather  student 

data,  teacher  transcript  data,  and 

other  related  teacher  data.  The 

Department  will  use  this  information 

as  part  of  the  analysis  of  the  Schools 

and  StafHng  Survey. 
[FR  Doc  91-3060  Filed  2-7-91;  8:45  am) 


prepared  prior  to  initiation  of  any 
actions  for  which  mitigatioa  measures 
have  been  committed. 


DEPARTMENT  OF  ENERGY 

Racord  of  DacWon:  Supweonducting 


AOOtCV:  Department  of  Energy. 
action:  Record  of  decision, 
superconducting  soper  collider  (SSC). 


:  DOB  has  dedded  to  proceed 
with  constmctioa  and  operation  <rf  the 
SSC  at  the  selected  site  in  Ellis  County. 
Texas.  A  Mitigation  Action  Plan  will  be 


hTMH  OOHTACT: 

Mr.  Joseph  R.  Qpriano,  Manager.  SSC 
Project  OfBoe.  U.S.  Department  of 
Energy,  1801  North  Hampton  Avenue. 
DeSoto.  Texas  75115. 

Dodsiott 

DOE  has  decided  to  proceed  with 
construction  and  operation  of  the  SSC  at 
the  selected  site  in  ElUs  County.  Texas. 

DOE  haa  determined  that  the  raquired 
technical  modifications  to  the  origbial 
SSC  conceptual  design  can  be  adapted 
to  thia  site  at  a  defined  cost,  and  with 
minimal  adverse  effect  on  the 
environment.  DOE  will  prepare  a 
Mitigation  Action  Plan  prior  to  initiating 
any  actions  for  which  mitigation 
measures  have  been  committed  to  In  the 
Supplemental  EIS  (DOE/EI&-138FS). 
This  Plan  will  explain  how  measures 
designed  to  mitigate  adverse 
environmental  impacts  associated  with 
the  proposed  action  will  be  implemented 
and  evaluated. 

Basis  for  Dadskm 

This  Record  of  Decision  has  been 
prepared  pursuant  to  the  Council  on 
Environmental  Quality  "Regulations  for 
Implementing  the  Procedural  Provisions 
of  the  National  Environmental  Policy 
Act  (NEPA)"  (40  CFR  parts  1500-1508), 
and  DOE  "Guidelines  for  Compliance 
with  NEPA"  (52  FR  47662,  December  15, 
1987). 

Two  alternatives  have  been  assessed 
in  the  Supplemental  EIS  for  the 
Superconducting  Super  Collider  (DOE/ 
EIS-0138FS):  proceeding  with 
construction  and  operation,  and  the  no- 
action  alternative.  The  preferred 
alternative  is  to  construct  and  operate 
the  SSC  utilizing  a  design  which 
accommodates  recent  technical 
improvements  and  adapts  the  layout  of 
the  facility  to  the  Texas  site. 

The  broad  features  of  the  SSC  have 
not  changed  substantially  since  the  1968 
environmental  impact  statement  which 
evaluated  site  and  technical  alternatives 
(DOE/EIS-0138).  The  major  element  of 
the  SSC  is  still  a  large  oval  tunnel  some 
54  miles  in  drcomference.  within  which 
counter-rotating  beams  of  protons  will 
be  guided  by  stMue  10,000 
superconducting  magnets.  However,  aa 
was  anticipated  in  the  Deoembw  1988 
EIS,  some  design  details  have  been 
modified  to  maximiae  SSC  performance, 
and  accommodate  environmental  and 
technical  aspects  of  the  Texas  site. 
Evohition  (rfthe  SSC  de^gn  and 
additional  knowledge  gataied  from  a 
geological  testing  program  have  resulted 


in  a  mora  precise  location  for  the  SSC 
collider  footprint,  service  and  campus 
areas,  utility  corridors,  access  roads, 
and  other  project  elements. 

The  major  changes  that  affected  the 
analyses  in  the  Supplemental  EIS  are: 

(1)  The  repositioning  of  the  halls 
which  will  contain  the  experimental 
detectors; 

(2)  A  slight  shift  in  the  collider  ring  to 
improve  geologic  foundation 
characteristics; 

(3)  An  increase  in  the  energy  (and 
size)  of  the  proton  beam  injectora  to 
improve  overall  operating  efficiency; 

(4)  A  change  in  the  size  and  specifiJB 
configiiration  of  the  superconducting 
magnets:  and 

(5)  The  use  of  cooling  ponds  rather 
than  cooling  tpwen  for  the  cryogenic 
refrigeration  systems. 

Because  of  these  dianges,  the  size  and 
location  of  the  service  areas  around  the 
54-mile  ring  also  have  changed.  These 
service  areas  indude  access  shafts  and 
refrigeration  plants  to  service  the 
superconducting  magnets.  Each  service 
area  has  been  laid  out  to  contain  a 
cooling  pond  of  roughly  20  acres. 

The  following  impacts  could 
potentially  resist  from  SSC  construction 
and  operation  at  this  site: 

(1)  SSC  (q;>eration  would  contribute  to 
the  observed  decline  in  groundwater 
levels  in  Ellis  County  through  pumping 
from  wells  at  each  of  the  service  areas. 
However,  the  DOE  commits  to  utilizing 
surface  water  supplies  wherever 
feasible,  and  siting  wells  to  avoid 
impacts  to  nearby  users,  to  the  extent 
possible. 

(2)  Four  of  18  service  areas  are 
located  in  or  near  floodplains.  and 
careful  design  will  be  required  to 
minimize  the  potential  for  flooding.  The 
SSC  project  will  work  closely  with  the 
U.S.  Army  Corps  of  Engineera  during 
both  design  and  construction  at  these 
locations. 

(3)  Up  to  21  acres  of  wetlands— 14  . 
acres  as  small  ponds,  and  7  acres  of 
forested  stream  areas — would  be 
impacted  to  some  degree.  Mitigation 
through  avoidance  is  hkely  for  most  of 
the  forested  wetland  acreage.  Other 
impacted  wetlands  will  be  compensated 
for  by  development  of  wetland  habitat 
on  other  SSC  project  land.  «vith  the  goal 
of  150  percent  replacement  of  impeded 
wetlands. 

(4]  Construction-related  impacts  to  air 
quality  would  primarily  be  localized 
increases  in  fugitive  dust,  primarily  from 
spoils  hauling  operations,  which  will  be 
controlled  throi^  standard  dust 
suppression  measurea.  The  operation  of 
the  SSC  will  lesidt  in  only  small 
additioaa  io  regional  air  emissions. 
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which  «vill  have  only  minimal  impacts  to 
regional  air  quality. 

(5)  The  SSC  would  have  no  impact  to 
threatened  or  endangered  species,  and 
only  minor  impacts  to  existing  wildlife 
habitat  areas.  Use  of  SSC-controlled 
land  to  create  natural  areas  may 
actually  result  in  enhancement  of 
wildlife  habitat  and  an  increase  in 
wildlife  diversity. 

(6)  Ellis  County  has  a  wealth  of 
historic  structures — houses,  farmsteads, 
bridges,  and  the  like — a  small  number  of 
which  are  located  on  land  that  will  be 
acquired  for  the  SSC  Additionally,  there 
Is  a  potential  for  archeological  sites  to 
be  found  in  this  part  of  Ellis  County. 
DOE  has  entered  into  a  Programmatic 
Agreement  (PA)  with  the  Texas 
Historical  Commission  to  avoid  or 
satisfactorily  mitigate  the  effects  of  the 
SSC  Project  on  historic  properties.  The 
PA  provides  requirements  for  specific 
management  plans  to  be  developed  to 
monitor  and  mitigate  specific  program 
areas.  The  plans  will  specify  how 
kno%vn  and  discovered  archaeological 
resources  and  historic  properties  will  be 
protected,  monitored,  documented,  and 
mitigated. 

(7)  Construction  and  operation  of  the 
SSC  will  create  jobs  and  generate  new 
opportunities  for  local  business.  It  will 
also  result  in  people  moving  into  the 
region.  This  in-migration  is  predicted  to 
cause  small  but  measurable  impacts  to 
services  (such  as  schools)  in  some 
communities.  A  socioeconomic  impact 
monitoring  program  will  be  implemented 
to  ascertain  whether  any  local 
community  experiences  SSC-related 
impacts  assodated  with  the  area's 
growth  outpacing  the  supporting 
infrastructure.  If  so.  different  types  of 
assistance  will  be  made  available  to 
ease  the  impact 

(8)  Road  construction  and 
improvement  may  create  short-term 
inconveniences  to  local  residents  and 
commuters.  Additionally,  during  the 
period  of  constraction  short-term 
increases  in  traffic  on  local  roads  can  be 
expected.  Mitigation  of  impacts  to  roads 
and  highways  will  consist  of  scheduling 
construction  activities  to  minimize  peak- 
hour  congestion,  the  use  of  alternate 
routes  by  projed  related  traffic,  and  by 
completing  required  roadway 
improvements  on  an  accelerated 
schedule. 

Background 

The  basic  purpose  of  the  SSC  is  to 
gain  a  better  understanding  of  the 
nmdamental  structure  of  matter.  This 
machine  will  be  capable  of  accelerating 
two  beams  of  subatomic  partidas 
(protons)  to  an  energy  of  20  trillion 
electron  volts  (TcV).  The  two  counter- 


rotating  beams  will  be  made  to  collide, 
and  the  results  of  these  collisions  (at 
energies  up  to  40  TeV)  will  be  studied  by 
scientists  at  the  SSC  Laboratory.  The 
SSC  will  be  able  to  create  particle 
collisions  at  energies  20  times  higher 
than  can  be  achieved  at  existing 
accelerators.  This  means  that  the  SSC 
will  be  able  to  probe  the  properties  of 
matter  at  distances  20  times  smaller 
than  can  now  be  done  with  existing  and 
planned. particle  accelerators.  The  SSC 
will  enable  the  United  States  to 
maintain  its  world  leadership  in  the  field 
of  high  energy  physics. 

Construction  of  the  SSC  is  anticipated 
to  be  completed  during  the  late  1990's. 
The  SSC  is  then  expected  to  remain  in 
operation  as  a  research  laboratory  for  at 
least  25  to  30  yeare.  Additional  NEPA 
review  will  be  completed  prior  to  a 
decision  to  either 

(1)  Adapt  SSC  facilities  for  additional 
research  missions;  or 

(2)  Decommission  the  fadlity. 

On  November  10, 1988,  the  Secretary 
of  Energy  identified  the  Ellis  County, 
Texas  site  as  the  preferred  alternative 
for  the  location  of  the  SSC  The  DOE 
published  a  final  environmental  impact 
statement  (FEIS)  in  December  1988.  and 
a  Record  of  Decision  (ROD)  was  signed 
in  January  1980  that  documented  DOE's 
decision  to  proceed  with  the  SSC  and  to 
formally  select  the  Texas  site.  In  the 
FEIS  and  the  ROD,  DOE  committed  to 
prepare  a  supplemental  EIS  (SEIS)  prior 
to  construction  in  order  to  analyze  more 
fully  impacts  based  on  a  site-specific 
design,  and  to  assess  additional 
measures  to  mitigate  potentially  adverse 
impacts. 

The  scope  of  the  SEIS  was  based  on: 
(1)  Issues  raised  on  the  draft  EIS;  (2)  a 
revised  design  accommodating  the 
environmental  characteristics  of  the 
Ellis  County  site:  and  (3)  additional 
geotcchnical  and  environmental 
analyses  conducted  as  part  of  the  early 
design  phase.  A  Notice  of  Preparation 
for  the  SEIS  was  issued  (55  FR  23565, 
June  11, 1990).  An  Implementation  Plan 
was  prepared  and  distributed  to  the 
SEIS  mailing  list  in  July  1990.  The  draft 
SEIS  was  issued  in  August  1990.  The 
Environmental  Protection  Agency  (EPA) 
Notice  of  Availability  (55  FR  35719, 
August  31, 1990)  announced  a  45-day 
public  review  and  comment  period  on 
the  draft  SEIS.  During  that  time  two 
public  hearings  were  held,  one  in 
Waxahachie  and  the  other  in  Ennis, 
Texas.  DOE  received  approximately  370 
oral  and  «vritten  comments.  DOE 
released  the  final  SEIS  in  December 
199a  The  EPA  Notice  of  Availability  for 
the  final  SEIS  was  published  on 
December  28. 1990  (55  FR  53347). 


Altenatives  Considered 

Two  alternatives  were  considered  by 
DOE  and  evaluated  in  the  SEIS:  (1) 
Proceeding  with  construction  and 
operation  of  the  SSC  utilizing  a  design 
that  accommodates  the  environmental 
characteristics  of  the  Texas  site:  and  (2) 
the  no-action  alternative.  Although  both 
alternatives  would  result  in  some 
associated  impacts,  the  no  action 
alternative  (i.e.,  not  constructing  and 
operating  the  SSC)  is  the 
environmentally  preferable  alternative. 
The  no  action  alternative,  however, 
would  result  in  sodoeconomic  impacts 
related  to  the  dosing  of  the  SSC 
Laboratory  and  related  state  and  federal 
projed  organizations.  This  would 
directly  affect  approximately  900 
employees.  Assodated  earnings  and 
project  spending  in  the  region  also 
would  no  longer  occur  if  the  no-action 
alternative  were  selected. 

Adverse  impads  from  the 
construction  and  operation  alternative, 
as  assessed  in  the  SEIS,  are  expected  to 
be  small.  The  Ellis  County  site  has 
already  been  highly  modified  through 
extensive  development  of  the  land  for 
agricultural  purposes,  and  there  is  a  high 
potential  for  mitigation  of  adverse 
impacts.  Additionally,  there  are 
opportunities  to  enhance  the 
environmental  quality  of  SSC-managed 
land.  Habitat  enhancement  will  include 
restoring  portions  of  the  campus  areas 
to  original  pre-agricultural  prarie 
conditions  and  creating  new  wetland 
habitat.  Adverse  impacts  that  cannot  be 
avoided  include:  the  loss  of  all  water 
wells  within  150  feet  of  the  SSC  tunnel 
centerline:  an  increase  to  the  regional 
groundwater  overdraft  if  drilled  wells 
are  utilized  at  SSC  service  areas;  loss  of 
approximately  1,925  acres  of  potential 
wildlife  habitat;  impacts  to  10  isolated 
wetlands  (14  acres):  one  hundred  ninety- 
three  relocations  as  a  result  of  the  land 
acquisition  process;  short-term 
noticeable  fugitive  dust  emissions 
during  SSC  construction:  conversion  and 
withdrawal  of  up  to  4,632  acrea  of  prime 
and  unique  farmland;  and  short-term 
noise  levels  above  the  acceptable  level 
during  construction  near  some  service 
areas. 

Mitigation 

DOE  is  committed  to  implementing  all 
practicable  means  to  avoid  or  minimize 
environmental  harm  from  construction 
and  operation  of  the  SSC.  as  identified 
in  the  final  ^IS.  The  proposed  layout  of 
the  SSC  reflects  efforts  to  minimize 
surface  impacts  through  consideration  of 
floodplains,  land  use.  soil 
characteristics,  visual  resources. 
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watersheds,  noise  receptors,  potential 
habitat,  and  access  routes.  Additionally. 
DOE  will  prepare  a  Mitigation  Action 
Plan  for  each  of  the  mitigation  measures 
committed  to  the  SEIS.  "Hiis  plan  «vill 
explain  how  measures  designed  to 
mitigate  adverse  environmental  impacts 
associated  with  construction  and 
operation  of  the  SSC  will  b« 
implemented  and  measured  for  success. 

Coochisioo 

DOE  has  weighed  the  costs,  benefits 
and  environmental  impacts  of 
proceeding  to  construct  and  operate  the 
Superconducting  Super  OiUider.  The 
site-specific  design  of  the  chosen 
alternative  and  associated  mitigations 
will  allow  the  project  to  proceed  with 
minimal  adverse  impacts  to  the 
environment.  DOE  will  proceed  nvith 
this  decision  on  a  schedule  matched  to 
the  appropriation  of  funds  by  Congress. 
laoM  a  Watkint. 
Admiral.  U.S.  Navy  (Retired). 
[FR  Doc  91-3087  Filed  2-7-ei:  8:45  am] 


Prwo  Lima  Co;  Rnandal  Aaalatanct 
AwartI  Coopaiattva  AQiaaniaiit 

AOCNCV:  U.S.  Department  of  Energy 
(DOE).  Morgantown  Energy  Technology 
Center. 

action:  Notice  of  noncompetitive 
financial  assistance  application  for  a 
cooperative  agreement 


r.  Based  upon  a  determination 
pursuant  to  10  CFR  600.7(b)  (2)(i)(B)  the 
DOE  Morgantown  Energy  Technology 
Center,  gives  notice  of  its  plans  to 
award  a  four  year  cost-shared 
cooperative  agreement  to  the  Dravo 
Lime  Company,  Research  Center. 
Pittsburgh,  PA  15225  in  the  approximate 
amount  of  $4,600,000.  approximately  25% 
of  which  will  be  funded  by  the 
Government. 

ran  njMTHcii  MFOfvaATiON  contact: 
Thomas  L  Martin,  U.S.  Department  of 
Energy.  Morgantown  Energy  Technology 
Center.  P.O.  Box  88a  Morgantown,  VW 
28507-088a  Telephone:  (304)  291-4067. 
Grant  No.:  DE-FG21-90MC27400. 
SU^KIMCNTAIIV  WFOMIATION:  The  DOE 
will  fund  approximately  25  percent  of 
the  allowable  costs  of  the  cooperative 
agreement.  The  pending  award  is  based 
on  an  application  for  a  research  project 
entitled.  "Land  Application  Uses  for 
FGD  By-Products"  which  was  submitted 
by  Dravo  Lime  Company.  The  general 
objective  of  the  research  project  is  to 
perform  research  to  characterize 
management  options  for  the  solid  by- 
products produced  during  dry  flue  gas 
desulfurization  (FGO)  operations  at 


utility  power  plants.  These  alternate 
management  methods  will  have  the 
potential  to  replace  the  current  practice 
of  dry  landfill  disposaL 

Issued  January  31, 1991. 

Louk  L  Calaway, 

Director,  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Technology 
Center. 

(FR  Doc  91-3088  nied  a-7-«l;  8:45  amj 

I  COPt  S4flfr41-ll 


South  Carolina  Enargy  Rataarch  and 
Davatopmant  Cantac,  Financial 
Ataitlanca  Award,  (Qrant) 

AOCNCv:  U.S.  Department  of  Energy 
(DOE).  Morgantown  Energy  Technology 
Center. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 


;  Based  upon  a  determination 
made  pursuant  to  10  CFR 
600.7(b)(2)(i)(B)  the  DOE.  Morgantown 
Energy  Technology  Center,  gives  notice 
of  its  plans  to  award  a  e-month  grant  to 
South  Carolina  Energy  Research  ft 
Development  Center.  Qemson 
University.  Qemson,  South  Carolina,  in 
the  approximate  amount  of  $52,00a 
approximately  $25,000  of  which  will  be 
funded  by  the  Government. 

PON  nmTHcii  wrowiATiON  contact: 

D.  Denise  Riggi,  1-07.  U.S.  Department  of 
Energy.  Morgantown  Energy  Technology 
Center.  P.O.  Box  88a  Morgantown,  West 
Virginia  28507-088a  Telephone:  (304) 
291-4241,  Procurement  Request  No.  21- 
91MC28197.000. 

SUPPLEMENTARY  MFOMIATION:  The 

pending  award  is  based  on  an 
application  for  co-sponsoring  of  a 
workshop  related  to  gas  turbine 
research  technology,  with  the  purpose  of 

(1)  framing  the  technological  issues 
which  must  be  resolved  so  that  the 
potential  contributions  may  be  realized; 

(2)  defining  the  research  and 
development  needs  which  are  suitable 
for  the  types  of  research  performed  by 
educational  institutions  and  which 
would  support  commercialization  of 
advanced  industrial  gas  turbines;  and  (3) 
fostering  improved  coordination  and 
relevance  of  industry/educational/ 
government  research  and  development 
activities.  The  goals  of  the  workshop  are 
consistent  with  the  DOE'S  mission  to 
utilize  domestic  energy  resources,  and 
the  DOE'S  support  of  this  activity  will 
enhance  the  public  benefit  by  the  earlier 
dissemination  of  information  to  the 
general  public 


Issued:  January  31. 1991. 
Louie  L.  Calaway, 

Director,  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Technology 
Center. 

[FR  Doc.  91-3089  Filed  2-7-91: 8:46  am) 
BtLUNQ  coot  S4aO-01-M 


Padaral  Energy  Regulatory 
Commlaalon 

(Docket  Noa.  ER91-210-000,  at  aL) 

Niagara  Mohawli  Powar  Co,  at  aL; 
Electric  Rata,  8maM  Power  Production, 
and  Interlocking  Directorata  FiNnga 

February  1. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Niagara  Mohawk  Power  Co. 

(Docket  No.  ER91-210-000] 

Take  notice  that  on  January  29, 1991. 
Niagara  Mohawk  Power  Company 
("Niagara  Mohawk")  tendered  for  filing 
pages  15  and  16  of  an  Agreement  dated 
December  13. 1990  between  Niagara 
Mohawk  and  Selkirk  Cogen  Partners  n. 
LP.  ("Selkirk").  This  Agreement  and 
supporting  cost  data  had  originally  been 
filed  on  January  7, 1991,  but  pages  15 
and  16  were  missing  (through  a 
photocopying  error)  fi-om  the  copies 
received  by  the  Secretary's  ofiice. 
Niagara  Mohawk  states  that  the 
omission  of  these  two  pages  inm  the 
January  7. 1991  filing  was  inadvertent, 
and  their  submission  to  the  Commission 
at  this  time  does  not  jnodify,  amend  or 
otherwise  constitute  a  change  to  the 
Agreement  as  executed  by  Niagara 
Mohawk  and  Selkirk  or  the  supporting 
data  submitted  on  January  7, 1991. 
Niagara  Mohawk  also  renews  all 
requests  for  the  proposed  effective  data 
and  for  waiver  that  were  made  in  the 
January  7th  filing.  Niagara  Mohawk 
states  that  copies  of  this  filing  were 
served  on  Sellcirk  and  the  New  York 
Public  Service  Commission. 

Comment  date:  February  15. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Zood  Victory  Garden  Phase  IV 
DevelopDMot  Corporation  and  ESI  VG 
Limited  Partnership 

(Docket  No.  QF91-67-000] 

On  January  25, 1991.  Zond  Victory 
Garden  Phase  IV  Development 
Corporation  and  ESI  VG  Limited 
Partnership  (Applicants),  c/o  Zond 
System,  Inc..  P.O  Box  19ia  13000 
Jameson  Road,  Tehachapi.  CA  93561. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
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to  fi  292.207  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  facility  will  be  located  in  the 
Tehachapi  Mountains,  Kem  County, 
California,  and  will  consist  of  98  wind 
turbine  generators  with  a  total  capacity 
of  22.05  MW  and  an  undivided  interest 
in  certain  transmission  line  and 
interconnection  facilities  to  interconnect 
the  facility  with  the  Southern  California 
Edison  Company,  at  its  Vincent 
Substation  located  in  Los  Angeles 
County. 

The  facility  will  be  owned  by  a 
general  partnership  consisting  of  Zond 
Victory  Garden  Hiase  IV  Development 
Corporation  (ZVG)  and  ESI  VG  Limited 
Partnership  (ESI).  ZVG  is  a  wholly 
owned  subsidiary  of  Zond  Systems,  Inc. 
ESI  is  a  limited  partnership  with  ESI 
Victory.  Inc.,  as  its  sole  general  partner, 
which  is  a  wholly-owned  8ubsi(iUary  of 
the  FPL  Group  Capital  Inc..  which  is  a 
wholly-owned  subsidiary  of  FPL  Group, 
Inc.,  an  electric  utility  holding  company. 

Comment  date:  Thirty  days  &t)m 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Cabot  Power  Corp. 

[Docket  No.  QF91-61-000) 

On  January  23. 1991,  Cabot  Power 
Corporation  (Applicant),  of  200  State 
Street.  11th  floor,  Boston,  Massachusetts 
02109.  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Island  End 
Industrial  Park,  in  the  City  of  Everett 
Massachusetts.  The  facility  will  consist 
of  a  combustion  turbine  generating  unit, 
a  heat  recovery  boiler  and  a  condensing 
steam  turbine  generator.  Thermal  energy 
recovered  firom  the  condensate  by 
means  of  a  closed  water  loop  that 
circulates  between  the  condenser  and 
the  heat  exchangers  will  be  supplied  to 
Distrigas  of  Massachusetts  Corporation 
to  vaporize  liquefied  natural  gas.  The 
net  electric  power  production  capacity 
of  the  facility  will  be  227.11  MW.  The 
primary  energy  source  will  be  natural 
gas.  The  faciUty  is  projected  to  be  in 
operation  by  the  first  quarter  of  1995. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Gulf  States  Utilities 

[Docket  No.  ES91-lS-000] 

Take  notice  that  on  January  29. 1991. 
Gulf  States  Utilities  Company 
("Applicant")  filed  an  application  with 
the  Federal  &iergy  Regulatory 
Commission  pursuant  to  section  204  of 
the  Federal  Piswer  Act  authorizing  the 
Applicant  to  issue  6  million  additional 
shares  of  Common  Stock,  to  issue 
Promissory  Notes  for  an  aggregate  of 
$160  million,  to  issue  $18.25  Differential 
Notes  for  a  formula  principal  amount, 
and  to  secure  its  obligations,  and  for 
authority  to  issue  by  negotiation  and  for 
exemption  from  competitive  bidding 
requirements  pursuant  to  SS  34.2(b)(2) 
and  34.2ta)(l)(iv)  and  exemption  from 
the  requirements  of  9  34.2(b)(2](i)(B). 
Issuance  of  these  securities  will  satisfy 
the  terms  of  a  Settlement  Agreement 
dated  as  of  December  21. 1990,  between 
the  Applicant  and  the  Southern 
Companies  settling  a  four-year  dispute 
involving  power  sales  contracts.  The 
Applicant  will  issue  these  securities  to 
the  Southern  companies  upon  the 
effective  date  of  the  settlement  which 
shall  occur  after  satisfaction  of  all 
conditions  to  the  settlement  which 
include,  among  others,  approval  by  the 
Federal  Energy  Regualtpry  Commission 
of  the  issuance  of  these  securities,  other 
actions  by  this  Commission  and  by  the 
Seciuities  and  Exchange  Commission, 
and  Action  by  the  court  in  which 
litigation  is  pending. 

Comment  date:  February  28. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashsU. 
Secretary. 
[FR  Doc  91»-3030  Rlcd  J-7-9I;  8:45  am) 

BiujNO  coos  srir-vi-M 


{Docket  Noe.  Emi-230-000.  ef«/.) 

NorttMm  Stataa  Powar  Co.,  at  aL; 
Electric  Rata,8nMril  Power  Production, 
and  Interlocking  DIractorate  FWnga 

January  3a  1991. 

Take  notice  that  die  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  States  Power  Co. 

[Docket  No.  ER91-230-0001 

Take  notice  that  on  January  24, 1991, 
Northern  States  Power  Company 
("NSP")  tendered  for  filing,  the  foUowring 
supplemente  to  its  Rate  Schedule  FERC 
No.  415: 

Supplement  No.  6 

Supplement  No.  9 

Such  supplements  are  the  "Sherco  3 
Outlet  Transmission  Agreement 
between  Northern  States  Power 
Company  and  United  Minnesota 
Municipal  Power  Agency:  ("UMMPA") 
and  the  Assignment  of  Contracts  and 
Warranties"  between  UMMPA  and  the 
Southern  Minnesota  Municipal  Power 
Agency  ("SMMPA").  NSP  states  that  the 
two  agreements  supplement  the  "Sherco 
3  Outlet  Transmission  Agreement 
between  Northern  States  Power 
Company  and  Southern  Minnesota 
Municipal  Power  Agency"  and  the 
"Shared  Transmission  Agreement 
between  Northern  States  Power 
Company  and  Southern  Minnesota 
Municipal  Power  Agency."  and  other 
supplements  previously  approved  by  the 
Commission  in  Docket  Nos.  ER82-550- 
000.  et  al.  Under  the  UMMPA  Outlet 
Agreement,  UMMPA  has  inter  alia. 
certain  transmission  rights  and 
obligations  for  use  of  NSFs 
transmission  system.  Under  the 
Assignment.  UMMPA  assigned  those 
rights  and  obligations  to  SMMPA,  NSP 
states  that  it  apparently  neglected  to 
previously  file  the  two  agreements  for 
acceptance  for  filing  as  Supplements  B 
and  9  to  Rate  Schedule  FERC  No.  415. 

Comment  date:  February  13, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PadfiCorp  Electric  Operations 

(Docket  No.  ER91-224-000| 

Take  notice  that  PacifiCorp  Electric 
Operations  (PacifiCorp),  on  January  22, 
1991.  tendered  for  filing,  in  accordance 
with  S  35.30  of  the  Commission's 
Regulations.  PacifiCorp's  Revised 
appendix  1  of  the  state  of  Idaho  and 
Bonneville  Power  Administration's 
(Bonneville)  determination  of  Average 
System  Cost  (ASC)  for  the  state  of  Idaho 
(Bonneville's  Docket  No.  ft-A3-90001) 
dated  December  26. 199a  PacifiCorp's 
Revised  Appendix  1  calculates  the  ASC 
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for  the  state  of  Idaho  applicable  to  the 
exchange  of  power  between  Bonneville 
and  PadfiCorp's  Utah  Division. 

PacifiCorp  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  this  rate  schedule  to  become 
effective  May  10, 1990  which  is  the  date 
of  commencement  of  service. 

Copies  of  the  filing  were  supplied  to 
Bonneville,  the  Idaho  Public  Utilities 
Commission,  and  Bonneville's  Direct 
Service  Industrial  Customers. 

Comment  date:  February  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  PubUc  Service  Co.  of  New  Mexko 

[Dodcet  No.  ER91-227-000] 

Take  notice  that  on  January  23, 1901, 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  Notices  of 
Termination  of  Service  Schedules  D  and 
I  to  the  Interconnection  Agreement 
Between  PNM  and  the  Incorporated 
County  of  Los  Alamos,  New  Mexico 
(ICLA)  (Exhibit  A  and  Supplement  8  to 
PNM  Rate  Schedule  FERC  No.  60). 

PNM  requests  that  the  applicable 
notice  requirements  be  waived  to  permit 
Service  Schedules  D  and  I  to  be 
terminated  effective  as  of  December  31, 
19ga 

Copies  of  the  filing  have  been  served 
upon  ICLA  and  the  New  Mexico  Public 
Service  Commission. 

Comment  date:  February  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consumers  Power  Co. 

[Doclcet  No.  ER91-225-000] 

Take  notice  that  on  January  22, 1991, 
Consumers  Power  Company  tendered 
for  filing  Supplement  Nos.  4,  5  and  6  to 
the  Transmission  Service  Agreement 
dated  December  20. 1985  (Rate  Schedule 
FERC  No.  60)  between  Consumers 
Power  Company  and  the  Michigan 
Public  Power  Agency.  The  filed 
Supplements  provide  for  the  extension 
of  the  transmission  agreement  through 
December  31, 1991  and  provide  for  a 
new  delivery  point  at  Portland, 
Michigan. 

Comment  date:  February  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Hardee  Power  Partners  Limited 

[Docket  No.  ESei-14-000] 

Take  notice  that  on  January  25, 1991, 
Hardee  Power  Partners  Limited 
("Applicant")  filed  an  application  with 
the  Federal  &)ergy  Regulatory 
Commission  ("Commission"),  pursuant 
to  Section  204  of  the  Federal  Power  Act 
for  authorization  to  issue  a  floating  rate, 
non  recourse  construction  loan  fadlity 


in  the  maximimi  amount  of  $250  million 
on  or  about  March  29, 1991.  In 
connection  with  the  construction  loan, 
Hardee  Power  may  issue  short-term 
conrnierdal  paper  with  the  credit 
support  of  the  construction  loan  facility 
to  repay  outstanding  construction  loan 
obligations  or  fund  construction  in  lieu 
of  drawing  on  the  construction  loan 
facility.  Such  commercial  paper  will  be 
issued  in  an  aggregate  amount  not  to 
exceed  $250  million.  Hardee  Power  also 
seeks  to  obtain  an  option  to  convert  the 
construction  loan  in  the  maximum 
amount  of  $194  million.  Hardee  Power 
would  use  the  proceeds  of  both  loans  to 
fund  the  development,  construction  and 
operation  of  a  295  MW  gas-fired 
generation  facility  to  be  located  in  Polk 
and  Hardee  Counties,  Florida,  including 
the  cost  of  tiunkey  construction, 
finanacing,  environmental  facilities, 
permits  and  audits,  insurance, 
construction  of  a  natural  gas  pipeline 
lateral,  spare  parts,  working  capital  and 
funding  of  general.  SCR  and  pipeline 
contingency  funds. 

Comment  date:  February  25, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

>.  P8I  Energy,  Inc. 

(Docket  No.  ER(91-22d-000] 

Take  notice  that  PSI  Energy,  Inc. 
("PSI"),  formerly  known  as  Public 
Service  Company  of  Indiana.  Inc.,  on 
January  25, 1991.  tendered  for  filing 
proposed  changes  in  its  FERC  Electric 
Tariff.  Original  Volume  No.  1  (12th 
Revision);  FERC  Electric  Tariff,  Original 
Volume  No.  2  (10th  Revision)  and 
Electric  Rate  Schedules  FERC  Nos.  234 
and  236.  Such  changes  in  rates  are  the 
result  of  an  uncontested  two-step  rate 
decrease  negotiated  between  PSI  and 
the  following  parties: 

1.  Cities  and  Towns  (meaning  the 
municipal  utilities  who  are  direct 
customers  of  PSI). 

2.  City  of  Logansport  Indiana. 

3.  Jackson  County  Rural  Electric 
Membership  Corporation. 

4.  Indiana  Municipal  Power  Agency. 

The  proposed  changes  would  provide 
a  two-step  cumulative  annual  decrease 
in  revenues  of  $5.2  million  based  upon 
the  twelve-month  period  ending 
December  31, 1988. 

As  part  of  the  negotiations  between 
the  parties,  PSI  has  requested  the 
following: 

1.  Waiver  of  the  notice  requirements 
under  1 35.3  of  the  Commission's 
Regulations  under  the  Federal  Power 
Act  and  an  effective  date  of  January  1, 
1991,  without  suspension,  for  the  firat 
step  of  the  rate  decrease. 


2.  Waiver  of  the  notice  requirements 
under  Section  35.3  of  the 
Commission's  Regulations  under  the 
Federal  Power  Act  and  an  effective 
date  of  January  1, 1992,  without 
suspension,  for  the  second  step  of  the 
rate  decrease. 

3.  Waiver  of  the  requirements  tmder 
i  35.13  of  the  Commission's 
Regulations  under  the  Federal  Power 
Act  not  specifically  addressed  or 
complied  with  in  the  filing. 

Copies  of  the  filing  were  served  upon 
the  Indiana  Utility  Regulatory 
Commission,  the  City  of  Logansport, 
Indiana,  Jackson  County  Rural  Electric 
Membership  Corporation,  the  Indiana 
Municipal  Power  Agency,  and  the 
Indiana  Muncipalities  of  Brooklyn, 
Coatesville,  Dublin.  Dunreith, 
Hagerstown,  Knightstown,  Lewisville, 
Montezuma,  New  Ross,  Pittsboro, 
Rockville,  South  Whiteley,  Spiceland, 
Straughn.  Thomiown,  Veedersburg  and 
Williamsport 

Comment  date:  February  13, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Montana  Power  Co. 

(Docket  No.  ER91-22&-O00] 

Take  notice  that  on  January  24, 1991, 
the  Montana  Power  Company 
("Montana")  tendered  for  filing  a 
revised  appendix  1  as  required  by 
Exhibit  C  for  retail  sales  in  accordance 
with  the  provisions  of  the  Residential 
Purchase  and  Sale  Agreement 
("Agreement")  between  Montana  and 
the  Bonneville  Power  Administration 
("BPA"). 

The  Agreement  was  entered  into 
pursuant  to  the  Pacific  Northwest 
Electric  Power  Plarming  and 
Conservation  Act,  Public  Law  96-501. 
The  Agreement  provides  for  the 
exchange  of  electric  power  between 
Montana  and  BPA  for  the  benefit  of 
Montana's  residential  and  farm 
customers. 

Montana  requests  that  the  rate  has  an 
effective  date  of  January  2, 1991,  and, 
therefore,  requests  waiver  of  the 
Commission's  notice  requirements. 

A  copy  of  the  filing  was  served  upon 
BPA. 

Comment  date:  February  13, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  inotion 
to  intervene  or  protest  with  the  Federal 
Energy  ReguJatory  Commission,  825 
North  Capitol  Sti^et,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission'*  Rules  of 
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Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loto  D.  Cashell. 
Secretary. 
(FR  Doc.  91-3031  Filed  2-7-81:  8:45  am) 

•ILUNO  COOC  f717-01-M 


[Docket  No*.  CP91-1007-000,  et  aL] 

El  Paso  Natural  Gas  Co.  et  at;  Natural 
Gas  Certificate  HIings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Natural  Gas  Co. 

(Docket  Na  CP91-1007-000J 
January  29. 1991. 

Take  notice  that  on  January  24, 1991. 
El  Paso  Natural  Gas  Company  (El  Paso). 
P.O.  Box  1492,  El  Paso.  Texas  79978. 
filed  in  Docket  No.  CP91-1007-000  a 
rquest  pursuant  to  9  157.205  of  the 
Commission's  Regulations  under  the 
Natiu-al  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  NGC  Transportation,  Inc. 
(NGC).  under  El  Paso's  blanket 
certificate  issued  in  Docket  No.  CP88- 
433-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

El  Paso  proposes  to  transport  up  to 
154.500  MMBtu  of  natural  gas  per  day 
for  NGC.  El  Paso  states  that 
construction  of  facilities  would  not  be 
required  to  provide  the  proposed 
service. 

El  Paso  states  that  the  maximum  day, 
average  day,  and  annual  transportation 
volumes  would  be  approximately 
154.500  MMBtu,  154,500  MMBtii  and 
56,392,500  MMBtu  of  nahiral  gas 
respectively. 

El  Paso  advises  that  service  under 
S  2<^.223(a)  commenced  December  IS, 
19U0,  IS  reported  in  Docket  No.  ST91- 
6223-UOa 


Comment  date:  March  15, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northern  Natural  Gas  Cc  Division  of 
Enron  Corp. 

(Docket  No.  CP91-1011-000J 
January  29. 1991. 

Take  notice  that  on  January  24, 1991. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Sti«et  P.O.  Box  1188,  Houston. 
Texas  77251-1188.  filed  in  Docket  No. 
CP91-1011-000  a  rquest  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  intemiptible  transportation 
service  for  Energy  Development 
Corporation,  a  producer,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP8&-435-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection! 

Northern  states  that,  pursuant  to  an 
agreement  dated  December  22, 1990. 
under  its  Rate  Schedule  IY-1,  it 
proposes  to  transport  up  to  15.000 
MMBtu  per  day  equivalent  of  natural 
gas.  Northern  indicates  that  the  gas 
would  be  transported  from  Offshore  La. 
and  would  be  redelivered  in  Louisiana. 
Northern  further  indicates  that  it  would 
transport  11,250  MMBtu  on  an  average 
day  and  5,475.000  MMBtu  annually. 

Northern  advises  that  service  under 
§  284.223(a)  commenced  December  22. 
1990,  as  reported  in  Docket  No.  ST91- 
638»-000. 

Comment  date:  March  15, 1991,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

3.  Transcontinental  Gas  Pipe  Line  Corp. 

[Docket  No.  CP91-100&-OOOJ 
January  29. 1991. 

Take  notice  that  on  January  24. 1991, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP91-1009-000  a  rquest  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Amerada  Hess  Corporation  (Amerada), 
under  Transco's  blanket  certificate 
issued  in  Docket  No.  CP88-328-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

'Transco  proposes  to  transport  on  an 
intemiptible  basis,  up  to  700,000  dt 
equivalent  of  natural  gas  per  day  of 
Amerada.  Transco  states  that 
construction  of  facilities  would  not  be 
required  to  provide  the  proposed 
service. 

Transco  states  that  the  maximum  day.' 
average  day,  and  annual  transportation 
volumes  would  be  approximately 
700,000  dt  700.000  dt  and  255.500.000  dt 
equivalent  of  natural  gas  respectively. 

Transco  advises  that  service  under 
9  284.223(a)  commenced  December  1, 
1990.  as  reported  in  Docket  No.  ST91- 
6144-000. 

Comment  date:  March  15. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Columbia  Gas  Transmission  Corp..  et 
al. 

(Docket  Nos.  CP91-1030-000  and  CP91-1031- 
000] 

January  29, 1991. 

Take  notice  that  the  above  referenced 
company  (Applicant)  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  99  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  a  blanket 
certificate  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.* 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  9  284.223 
of  the  Commission's  Regulations  has 
been  provided  by  the  Applicant  and  is 
included  in  the  attached  appendix. 

The  Applicant  also  states  that  it 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  March  15, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


I  TheM  prior  notice  requests  are  not 
consolidated. 
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*  The  OP  docket  cotreaponda  to  appticanfa  blanket  transportation  certiAcate.  K  an  ST  docket  ia  thown,  120-day  transportation  service  waa  reported  in  It 


S.  TaaaaaMe  Gm  Upalhw  Co.  and 
Traiiscootiiiental  Ga«  Pipe  Line  Corp. 

Pocket  No.  CP91-06»-000  and  CPn-084-000) 

January  29, 1991. 

Take  notice  that  on  January  22, 1991, 
Tennessee  Gas  Pipeline  Company,  P.O. 
Box  2511,  Houston.  Texas  77252,  and 
Transcontinental  Gas  Pipe  Line 
Corporation,  P.O.  Box  130e,  Houston, 
Texas  77251.  (Applicants)  filed  prior 
notice  requests  widi  the  Commission  in 
the  above-referenced  dockets  pursuant 


to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  the 
blanket  certificates  issued  in  Docket 
Nos.  CP87-11&-000  and  CP88-328-QQ0, 
respectively,  pursuant  to  section  7  of  the 
NGA,  all  as  more  fully  set  forth  in  the 
requests  which  are  open  to  public 
inspection.* 
Information  applicable  to  each 


llieM  prior  notice  nquests  are  not  conaolkiated. 


transaction,  including  the  shipper's 
identity;  the  type  of  transportation 
service;  the  appropriate  transportation 
rate  schedule;  the  peak  day.  average  day 
and  annual  volumes;  the  service 
initiation  date;  and  related  ST  docket 
number  of  the  120-day  transaction  imder 
S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  as  summarized  in  the 
attached  appendix. 

Comment  date:  March  15, 1901,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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6.  Vikins  Gaa  Transniisskn  Co. 

(Docket  No.  CPl-1010-000) 
January  29, 1991. 

Take  notice  that  on  January  24, 1991, 
Viking  Gas  Transmission  Company 
(Vikii^).  P.O.  Box  2511,  Houston.  Texas 
77252.  filed  in  Docket  No.  CP91-1010-000 
a  request  pursuant  to  S9  157.205  and 
284.223  of  the  Commission's  Regulations 
for  authorization  to  transport  natural 
gas  for  Koch  Hydrocarbon  Company 
(Koch),  a  marketer  of  natural  gas,  under 
Viking's  blanket  certificate  issued  in 
Docket  No.  CP91-273-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Viking  proposes  to  transport,  on  an 
intemiptible  basis,  up  to  100.000  dt 


equivalent  of  natural  gas  on  a  peak  day, 
100,000  dt  equivalent  on  an  average  day 
and  36,500,000  dt  equivalent  on  an 
annual  basis  for  Koch.  Viking  states  that 
it  would  perform  the  transportation 
service  for  Koch  imder  Viking's  Rate 
Schedule  IT-2.  Viking  indicates  that  it 
would  receive  the  gas  at  designated 
points  on  its  system  in  Wisconsin, 
Minnesota  and  North  Dakota,  and 
would  delivery  equivalent  voliwies  of 
gas  for  Koch's  accoimt  at  designated 
points  in  Wisconsin,  Minnesota  and 
North  Dakota. 

It  is  asserted  that  the  transportation 
service  commenced  December  15, 1990, 
imder  the  self-implementing 
authorization  of  j  284.223  of  the 
Conunission's  Regulations,  as  reported 
in  Docket  No.  ST91-6384.  It  is  further 


asserted  that  existing  facilities  would  be 
used  to  effect  the  transportation  service 
and  that  no  construction  of  additional 
facilities  would  be  required. 

Comment  date:  March  15, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Conoco  Inc. 

(Docket  No.  088-382-001} 

January  29, 1991. 

Take  notice  that  on  January  17, 1991, 
Conoco  Inc.  (Conoco)  of  P.O.  Box  2197, 
CH-1134,  Houston,  Texas  77252,  filed  an 
application  pursuant  to  Sections  4  and  7 
of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  theretmder  to 
amend  its  unlimited-term  blanket 
certificate  with  pregranted 
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abandonment  previously  issued  by  the 
Commission  in  Docket  No.  CI88-382-000 
to  include  authorization  for  the  sale  for 
resale  in  interstate  commerce  of  all 
available  sources  of  natural  gas.  both 
domestic  and  foreign  and  from  first  and 
resale  sellers,  including,  but  not  limited 
to,  imported  natural  gas,  liquified 
natural  gas  and  gas  purchased  from 
interstate  pipelines  including  such 
interstate  pipeline  gas  sold  under  any 
discount  intemiptible  sales  programs 
(ISS  gas)  or  similar  programs,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Comment  date:  February  19, 1991.  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

8.  Altresco  Pittsfield,  L.P.  Altresco  Inc. 

(Docket  No.  Cl91-38-000| 
January  29. 1991. 

Take  notice  that  on  Januarj'  16, 1991, 
Altresco  Pittsfield,  LP.  and  Altresco  Inc. 
(Altresco)  c/o  Altresco  Financial,  Inc., 
600  South  Cherry  Street,  Suite  1200, 
Denver,  Colorado  80222,  filed  an 
application  pursuant  to  sections  4  and  7 


of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  for 
an  unlimited-term  blanket  certificate 
with  pregranted  abandonment  to 
authorize  sales  for  resale  in  interstate 
commerce  of  gas  still  subject  to  the 
jurisdiction  of  the  Commission  pursuant 
to  the  NGA,  including  gas  Altresco 
purchases  from  Canadian  producers,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Comment  date:  February  19, 1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  the  notice. 

9.  Texas  Gas  Transmission  Corp.  and 
Transcontinental  Gas  Pipe  Line  Corp. 

(Docket  Nos.  CP91-1032-000.  CP91-1033-000. 
CP91-1034-000  and  CP91-1035-000| 

January  29. 1991. 

Take  notice  that  on  January  28, 1991, 
Texas  Gas  Transmission  Corporation. 
3800  Frederica  Street,  Owensboro, 
Kentucky  42301,  and  Transcontinental 
Gas  Pipe  Line  Corporation,  P.O.  Box 
1396.  Houston,  Texas  77251, 
(Applicants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 


pursuant  to  SS  157.205  and  284.223  of  the 
Conunission's  Regulations  imder  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP88- 
686-000  and  Docket  No.  CP88-328-000, 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  15, 1991,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 


Docket  number  (date 
filed) 

Shipper  name  (type) 

Peak  day  averaoe  day 
annual  MMBtu 

Receipt '  points 

Delivery  potnts 

Contract  date  rate 

type 

Related  docket 
start  up  date 
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PA 

(1-28-91) 

12-27-90 

'  Offshore  Texas  is  sttown  as  OTX. 
*  Transco's  quantities  are  in  dekattierms 


10.  Southern  Natural  Gas  Co. 

(Docket  Nos.  CP91-987-000;  CP91-988-000: 
CP91-989-000:  CP91-990-000] 

Januan'  29. 1991. 

Take  notice  that  on  January  23, 1991, 
Southern  Natural  Gas  Company 
(Applicant),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563.  filed 
in  the  respective  dockets  prior  notice 
requests  pursuant  to  $  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  imder  its 
blanket  certificate  issued  in  Docket  No. 


CP88-316-O00.  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 


*  These  prior  notice  requests  are  not 
consolidated. 


numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Conunission's 
Regulations,  has  been  provided  by  the 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicant  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  scehdules. 

Comment  date:  March  15, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  Notice. 
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Company. 

30.000 

10.000 

3.680.000 

800 

200 

73.000 

100.000 

10.000 

3.860,000 

80.000 

32.878 

12,000.000 

OBTX,OffTX,OnlA 
OR  LA,  M8.  AL.  QA. 

OnTXOHTXOnLA 
on  LA,  MS,  AU  GA. 

OnTXOHTXOnLA. 
Off  LA.  MS,  AL.  QA. 

OnTXOHTXOnLA, 
Off  LA,  MS.  AL.  6A 

QA.7N     _.        

SC 

GA.  TN.  SC 

GA,TN „. 

12-20-00.  rr _ 

12-24-90.it 

12-12-00.  IT  . 
12-23-90,  IT 

8T»t-«303-000. 

ST91 -6297-000. 

ST9i-«aoi-ooa 

ST91-O00-000. 

■QuanWaa 
»Tha  CP 


.^.  m  MMBlu  .-.^  .^..ww. 

eowaaponda  lo  appHcanTa  Mankai  franaportation  caiitticata.  M  an  ST  docket  la 


•hown,  120-day  transportation  servica  waa  reportad  In  tt. 


11.  PuhamUe  Easteni  Pip*  Lfa* 
Company. 

[Docket  No.  CP91-ina-000] 
January  3a  1991. 

Take  notice  that  on  January  24. 1901, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77001.  filed  an  application  with 
the  Commission  in  Docket  No.  CP91- 
1018-000  pursuant  to  section  7(b)  of  the 
Nattiral  Gas  Act  (NGA).  requesting 
permission  and  approval  to  partially 
abandon  the  intemiptible  transportation 
service  it  provides  for  General  Motors 
Corporation  (CM),  a  direct  industrial 
customer,  all  as  more  fully  set  forth  in 
the  appUcation  which  is  open  to  public 
inspection. 

Panhandle  states  that  a  Commission 
order  issued  June  12, 1952,  in  Docket  No. 
G-1714  (11  FPC  641)  authorized  it,  inter 
alia.,  to  transport  and  deliver  up  to  3,500 
Mcf  of  natural  gas  per  day  to  GKTs 
Defiance,  Ohio,  delivery  point  The 
Commission  subsequently  granted 
Panhandle  authorization  on  August  27, 
1969,  in  Docket  No.  CPe9-328  (42  FPC 


590)  to  increase  its  daily  natural  gas 
deliveries  at  the  Defiance  delivery  point 
to  15,000  Mcf.  Panhandle  proposes  to 
abandon  its  daily  intemiptible 
transportation  service  for  CM  at  the 
Defiance  delivery  point  pursuant  to 
thehr  January  1, 1990,  transportation 
agreement  No  facilities  would  be 
affected  by  Panhandle's  proposed 
abandonment 

Comment  date:  February  20, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  High  Island  Offshore  System 

(Docket  Noa.  CP91-1000-000;  CP91-1001-0Q0; 
CP91-1002-000;  CP91-1003-000;  CP91-1004- 
000;  CP91-100fr-000] 

January  30, 1991. 

Take  notice  that  High  Island  Offshore 
System,  500  Renaissance  Center.  Detroit 
Michigan  46243,  (Applicant)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  S  9  157.206  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  its 


blanket  c^tificate  issued  by  the 
Commission's  Order  No.  509 
corresponding  to  the  rates,  terms  and 
conditions  filed  in  Docket  No.  RP89-82- 
000,  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
Inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  tiie  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  1 284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  tiie 
attached  appendix. 

Comment  date:  March  18, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  These  prior  notice  requests  are  not 
consolidated. 


Docfcat  No.  (data  ttad| 


SNppar  name  (type) 


Peak  day 

average  day. 

annuaiMd 


Receipt  ■  points 


OeNvary  points 


Contract  date,  rata 
schedule,  aervioe 

•WW 


Related  docket, 
■tart  up  date 


CP91-1000-000 
(01-23-01) 

CP91-1001-000 
(01-23-01) 

cP9i-iooe-ooo 

(01-23-01) 

CP91-1003-O00 
(01-23-01) 

crai-1004-000 

(01-23-01) 

CP91-1006-000 
(01-23-91) 


iimusmge  r^voieurn 
Miviiewig  U.O.,  aw. 


Corporation 
(l^oduoer). 
Fuel  SerHcea  Gnup 
(Maiketet). 

SouttwmGaa 

Company.  Inc. 

(Pfoduoai). 
The  Potaria  CofporaSon 

(Marfcatar). 

SMI  Gaa  TraiSna 


2.900.000 

2.900,000 

1.058300,000 

2SO.0O0 

250.000 

91.250.000 

15,000 

15.000 

5.475.000 

90,000 

90.000 

32.650.000 

38.800 

38.800 

14.069.000 

10.000 

10.000 

3350.000 


OTXOLA.. 


OTXOIA. 


OTXOLA.. 


OTXOLA 

OTXOLA 

OTX 


OTX  OLA 

OTX  OLA 

OTXOLA 

OTX  OLA 

OTXOLA 


OTXOLA.. 


04-01-90.  rr. 

InterruplMa. 

11-01-90,  rr. 

(nterruptible. 

o«-oi-9an'. 


04-01-9a  rT. 

04-01-80,  IT, 
Intanup^Wa. 

04-O1-40,  IT. 


ST91-593ft-000, 
11-30-90. 

ST91-6935-000, 
11-30-90. 

ST91 -6037-000. 
11-30-80. 

ST91 -5938-000, 
12-04-90. 

ST91-6933-000, 
11-29-«a 

ST91-5934-000, 
12-01-80. 


■ONanoraLoui 


I  and  oHahoM  Texaa  are  atoiNi  aa  OLA  and  OTX 
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13.  Northern  Natural  Gas  Co^  Division 
of  Enron  Corp. 

[Docket  Nos.  CP91-1037-000;  CP91-1038-000; 
CP91-103»-000] 

January  31, 1991. 

Take  notice  that  on  Janury  29, 1991, 
Northern  Natiu*al  Gas  Company, 
Division  of  Enron  Corp.  (Applicant),  P.O. 
Box  1188,  Houston,  Texas  77251-1188. 
filed  in  the  above  referenced  dockets, 
prior  notice  requests  pursuant  to 
§S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 


various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
435-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  prior  notice  requests  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 


*  These  prior  notice  requests  are  not 
consolidated. 


service  dates  and  related  docket 
nimibers  of  the  120-day  transactions 
under  $  284.223  of  the  Commission's 
Regulations  has  beer  provided  by 
Applicant  and  is  simimarized  in  the 
attached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
imder  an  executed  transportation 
agreement  and  that  Applicant  would 
charge  rates  and  abide  by  the  terms  and 
conditions  of  the  referenced 
transportation  rate  8chedule(s). 

Comment  date:  March  18, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  flled) 

Shipper  name 

Peak  day.' 
avg,  annual 

Points  of» 

Start  up  data,  rate 

scnedule,  service 

type 

Related  docket  * 

Receipt 

Delivery 

contract  data 

CP91-1037-O0O 
(1-29-91) 

CP91-1038-000 

Western  Gas  Marketing 
USA,  Ltd. 

Eastex  Hydrocartx>ns. 

mc 
GasTrak  Corporation 

5.000 

3,750 

1.825,000 

100.000 

75,000 

36.500,000 

100.000 

75.000 

36,500.000 

lA,  NO. 

OLA,  OTX 

IA.KS,TX _ 

lA,  IL,  KS,  Ml.  MN,  NE. 
NM.  OK,  SD.  TX  WU 

12-1-90.  rr-1. 

IntemjptiMe. 
12-7-90.  IT-1, 

12-18-90,  rr-1, 
Interruptibta. 

ST91 -6047-000, 
12-1-90. 

ST91 -€255-000, 
12-7-90. 

ST91-6409-000. 
12-18-90. 

(1-29-91) 

CP91-1039-000 
(1-29-90) 

lA.  KS,  MN,  NE,  NM.' 
OK,  SO.  TX  W1. 

■  Ouantitjes  are  shown  in  MMBtu 

»  onshore  Louisiana  and  Ottshore  Texas  are  shown  as  OLA  and  OTX. 

■  M  an  ST  docket «  ahown.  120-day  transportation  service  was  reported  in  it 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 


the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  it 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
J  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Sti^t  NE..  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lots  D.  Cashell, 
Secretary. 
[PR  Doc.  91-3034  Filed  2-7-91;  8:45  amj 

BILLINO  CODE  a/IT-OI-M 


I 
Faderal  Register  /  Vol.  56.  No.  27  /  Friday.  February  8.  1991  /  Notices 


(Dodwt  No^  CP»1-1047-«00,  at  aL] 

Northwest  Pipeline  Corp.,  et  aL; 
Natural  gaa  certificate  filings 

February  1. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northtvest  Pipeline  Corp. 

(Doclcet  No.  CP91-1O47-000J 

Take  notice  that  on  January  29. 1991. 
Northwest  i*ipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84108,  filed  in  Docket  No. 
CP91-1047-000,  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  approvals  to:  (1) 
Abandon  existing  facilities  at  the  North 
Bend  Meter  Station,  (2)  construct  and 
operate  upgraded  facilities  at  the  North 
Bend  Meter  Station.  (3)  reallocate  part 
of  the  existing  maximum  daily  delivery 
obligations  (MDDO)  for  firm  service  for 
Washington  Natural  Gas  Company 
(Washington  Natural)  among  various 
delivery  points  on  Washington  Natural's 
system,  and  (4)  decrease  the  authorized 
minimum  delivery  pressure  at  the 
Covington  delivery  point  to  Washington 
Natural;  under  Northwest's  blanket 
certificate  issued  in  Docket  No.  CP82- 
433-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  states  that  the  existing 
North  Bend  Meter  Station,  located 
adjacent  to  Northwest's  mainline  in 
iGng  County,  Washington,  was 
constructed  by  Northwest's  predecessor. 
El  Paso  Natural  Company,  under 
certificate  authorization  received  in 
Docket  No.  CP65-400  (34  FPC  877). 
Northwest  indicates  that  the  existing 
North  Bend  Meter  Station  consists  of 
two  3-inch  orifice  meters,  two  1-inch 
regulators,  a  line  heater.  2-inch  taps  into 
the  mainline  and  mainline  loop  and 
associated  valves  and  piping  and  has  a 


design  capacity  of  approximately  3,480 
Mcf  per  day  at  a  delivery  pressure  of  400 
psig. 

Northwest  further  states  that 
Washington  Natural  requested  that 
Northwest  upgrade  the  existing  North 
Bend  Meter  Station  to  deliver  a 
maximum  of  4,500  Dth  per  day  of  natural 
gas  at  a  minimum  delivery  pressure  of 
400  psig.  This  upgrade  is  necessary  to 
facilitate  service  to  Washington 
Natural's  growing  market  in  the  North 
Bend  area,  it  is  stated. 

To  accommodate  Washington 
Natural's  request,  Northwest  states  that 
the  existing  two  1-inch  regulators  and 
one  of  the  3-inch  orifice  meters  would  be 
removed  and  four  2-inch  monitor 
regulators  and  a  4-inch  turbine  meter 
would  be  installed  as  replacement 
facilities.  Also,  it  is  indicated  that  a  3- 
inch  flange  filter  would  be  added 
between  the  heater  and  regulators  to 
provide  protection  for  the  turbine  meter. 
The  total  cost  of  upgrading  North  Bend 
Meter  Station  is  estimated  to  be 
approximately  $29,910. 

Northwest  states  that  it  presently  is 
authorized  to  provide  firm  Rate 
Schedule  ODL-1  gas  sales  service  and 
firm  Rate  Schedule  TF-1  transportation 
service  to  Washington  Natural  at 
various  delivery  points,  including  the 
North  Bend  delivery  pdfnt,  with 
Northwest's  combined  firm  sales  and 
transportation  delivery  obligation  at  any 
given  delivery  point  to  Washington 
Natural  limited  to  the  MDDO  set  forth 
for  such  point  on  Exhibit  A  of  the  ODL-1 
Service  Agreement. 

Northwest  also  states  that 
Washington  Natural  requested  that 
Northwest  reallocate  volumes  among 
various  delivery  points  on  its  system, 
including  the  North  Bend  Meter  Station. 
Northwest  states  that  it  has  revised 
Exhibit  A  to  Washington  Natural's 
ODL^l  Service  Agreement,  dated  April 
5. 1989,  to  refiect  those  requested 
changes. 

Northwest  further  states  that  in 
Docket  No.  CP90-1725-000  it  received 


authorization  to  increase  the  maximum 
delivery  pressure  at  the  Covington 
Meter  Station,  located  in  King  County, 
Washington,  from  300  psig  to  4(X)  psig. 
However.  Northwest  states  that  the 
authorized  4(X)  psig  delivery  pressure 
was  never  made  effective  and  requests 
approval  to  reduce  the  authorized 
maximum  delivery  pressure  at  the 
Covington  Meter  Station  from  400  psig 
to  300  psig. 

Comment  date:  March  18, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Trunkline  Gas  Co. 

(Docket  Nos.  CP91-993-000:  CP91-994-000; 
CP91-99W)00] 

Take  notice  that  Trunkline  Gas 
Company.  P.O.  Box  1642.  Houston. 
Texas  77251-1642,  (Applicant)  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §§  157.205 
and  284.23  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
its  blanket  certificate  issued  in  Docket 
No.  CP86-586-000.  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identify  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  Section  284.223  of  the 
Commission's  Regulations,  has  been 
provided  by  Applicant  and  is 
summarized  in  the  attached  appendix. 

Comment  date:  March  18. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  These  prior  notice  requests  are  not 
consolidated. 


Docket  numtMr  (date 
Ned) 


CP91-993-000 
(1-23-91) 

CP91 -994-000 
(1-23-91) 

CP91 -995-000 
(1-23-91) 


Snipper  name  (type) 


Arcadun  Corporation 
(end-user). 

Entrade  CorporatKsn 
(marketer). 

Anadarko  Trading 
Company  (marketer). 


Peak  day 
average  day 
annual  Mcf 


20,000 
20.000 
7.300,000 
50.000 
40.000 

18.250,000 
50,000 
50,000 

18.250,000 


Receipt  points ' 


LA.  IL,  TN.  TX.  OLA. 
OTX 

LA.  IL,  TN.  TX.  OLA. 
OTX 


OLA.„ 


•  Onshore  lAutsiana  and  oWstwo  Texas  are  shown  as  Ot>  and  OTX. 


Delivery  points 


TN.. 
LA... 
OLA 


Contract  date  rate 

schedule  service 

type 


12-1-90.  PT  Firm. 


6-7-90.  PT. 
Interruptible. 

9-25-89.  PT. 
Interruptit)le. 


Related  docket, 
start  up  date 


ST91 -61 75-000. 
12-1-90. 

ST91 -61 73-000. 
11-29-90. 

ST91-6170-000, 
12-1-90. 
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3.  Natural  Gas  Rpeline  Co.  of  America 

(Dockets  Nos.  CP91-1059-000:  CP91-1060-000; 
CP91-1061-000;  CP91-1062-000;  CP91-1063- 
000;  CP91-1064-000;  CP91-1 065-000) 

Take  notice  that  Natural  Gas  FMpeline 
Company  of  America,  701  East  22nd 
Street,  Lombard,  Illinois  60148, 
(Applicant)  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 


various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


*  These  prior  notice  requests  are  not 
consolidated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  18, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (dated  filed) 

Shipper  name  (type) 

Peak  day. 

average  day, 

annual 

MMBtu 

Receipt  points  > 

Deivery  points 

Contract  data  rale 

sct>eduie  service 

type 

Related  dncket. 

start  up  date 

CP91-1059-000 

The  Peoples  Gas  Light 
and  Coke  Company 
(LDC). 

Bethlehem  Steel 
Corporation  (End- 
user). 

Pacific  Enterprises  OH 
Con^ny  (USA) 
(Producer).. 

Texaco  Gas  Marketing 
Inc  (Mwkster). 

Tejas  Power  Corporation 
(Marketer). 

Utrade  Gas  Company 
(Martteter). 

Tex/Con  Gas  Marketing 
Conv>any  (Marketer). 

30,000 

30,000 

10,950,000 

4.000 

4,000 

1.460.000 

5.000 

3,000 

1.095.000 

100.000 

50,000 

18,250.000 

100.000 

50,000 

18.250,000 

22,500 

22.500 

8,212.500 

12,963 

12.963 

4.731.495 

TX.  IL,  AR 

lU  TX ™ 

10-«-90.FTS,Finn. 

10-31-90,  US. 
Firm. 

•-20-90,  ITS, 
Interruptihie. 

11-27-90,  ITS, 
Intenuptible. 

9-27-90.  ITS. 
Interruptit)ie. 

11-21-90,  FTS, 
Rrmi 

10-29-90,  FTS. 
Rrm. 

ST91-S9S0 

(1-30-91) 
CP91-1060-000 

LA,  TX,  IL,  AR ._ 

•UTX...- 

Various.-   .._ ._ 

12-1-90. 
ST9 1-5880 

(1-30-91) 
CP91-1061-000 

Various 

12-1-90. 
ST9 1-5887 

(1-30-91) 

CP91-1062-000 
(1-30-91) 

CP91 -1063-000 
(1-30-91) 

CP91 -1064-000 
(1-30-91) 

CP91-1065-000 
(1-30-91) 

various _ 

Various 

OK 

Various 

Various..-. .'. 

OK 

12-1-90. 

ST91-5881. 
12-3-90. 

ST91-5875. 
11-28-90. 

ST91-5885. 
12-1-90. 

ST91-5883, 
12-1-90 

■  Offshore  Louisiana  and  offshore  Texas  are  sho«m  as  OLA  artd  OTX 


4.  ANR  Pipeline  Co. 

[Docket  Nos.  CP91-1048-000:*  CP91-1049- 
000;  CP91-1050-000;  CP91-1O51-O0OJ 

Take  notice  that  on  January  29, 1991, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  the  above  referenced 
dockets,  prior  notice  requests  pursuant 
to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  transport 


'  These  prior  notice  requests  are  not 
consolidated. 


natural  gas  on  behalf  of  various  shippers 
under  its  blanket  certificate  issued  in 
Docket  No.  CP8&-532-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  date  of  the  transportation 
agreement  between  Natural  and  the 
respective  shipper,  the  type  of 
transportation  service,  the  appropriate 
transportation  rate  schedule,  the  peak 
day,  average  day,  and  annual  volumes, 


and  the  docket  number  and  initiation 
dates  of  the  120-day  transactions  under 
§  284.223  of  the  Commission's 
Regulations  has  been  provided  by  ANR 
is  included  in  the  attached  appendix. 

ANR  alleges  that  it  would  provide  the 
propsosed  service  for  each  sliipper 
under  an  executed  transportation 
service  agreement  and  would  charge 
rates  and  abide  by  the  terms  and 
conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  March  18, 1991,  in 
accordance  with  Stanard  Paragraph  G  at 
the  end  of  this  notice. 


Docket  No.  trans. 

Applicant 

Shipper  r»me 

Peak  day  > 

average, 

annual 

Points  Of 

Start  up  date,  rate 

scfieoule,  service 

type 

Related '  dockets 

agree. 

Receipt 

Delivery 

CP91-1048-000 

ANR 

Alto  Dairy  Co-op.. 

Granulation 
Technology. 
Inc. 

Fina  Natural 
Gas  Company. 

750 

750 

273.750 

1.500 

1,500 

547,500 

50,000 

50,000 

18,250.000 

LA  &  Off  LA 

Wl 

Wl 

12-1-90.  HS-1. 
Fwm. 

12-1-90,  HS-1. 
Rrm. 

12-1-90,  ITS, 
Interruptible. 

ST91 -6088-000. 

11-20-90 
CP91-1049-(X)0 

ANR _ 

ANR 

LA  4  Off  LA 

TX  4  Off  LA  ATX 

ST91 -6048-000. 

11-21-90 
CP91 -1049-000 

Off  LA_ 

ST91-6090-000. 

10-18-90 

5210 
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Docket  No  trans. 
agree 

Applicant 

Shipper  name 

Peak  day  ■ 
average. 

annual 

Points  Of 

Start  up  date,  rate 

schedule,  service 

type 

Related '  dockets 

Receipt 

Oetivery 

CP91- 105 1-000 

ANR 

Union  Texas 
Petroleum 
Corp. 

100.000 

100,000 

36.500,000 

Vanous  Existing 
Points. 

lA,  IL  IN.  TN.  & 
OH. 

12-1-90.  ITS. 
InterruptiUe 

ST91 -6044-000. 

»-14-90 

'  Quantities  an  shown  in  Dth. 

'  The  ST  docket  ridicates  that  120-day  transportation  serv«e  was  initiated  under  Section  284.223(a)  of  ttie  Commission  s  Regulations 


5.  Shdl  Offshore  Inc.  et  a\. 

[Docket  No.  CI71-679-000.«  et  al. 
Take  notice  that  each  of  the 


*  Thi*  notice  does  not  provide  for  consolidation 
for  hearing  of  the  teveral  matters  covered  herein. 


Applicants  listed  herein  has  Hied  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce  or  to 
abandon  service  as  described  herein,  all 
as  more  fully  described  in  the  respective 


applications  which  are  on  file  with  the' 
Commission  and  open  to  public 
inspection. 

Comment  date:  February  20, 1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  the  notice. 


Docket  No.  and  date  filed 


Applicant 


Purchaser  and  location 


f)escnption 


0171-679-000 

E 
11-1-90 

091-17-000 

E 

12-7-90 
091-44-000 

(G-10143) 

(G-20020) 

B 

1-22-91 
091-46-000 

E 

1-22-91 

091-47-000 
E 
1-22-91 

091-48-000 
E 
1-22-91 

091-49-000 
E 
1-22-91 


Shell  Offshore.  Inc..  PO    Box  4480. 
Houston.  TX  77210. 


Marathon  Oil  Company.  P.O.  Box  3128. 
Houston.  TX  77253. 

Chevron  USA  Inc..  PO    Box  3725, 
Houston.  TX  77253-3725. 


OXY  USA,  Inc..  PO  Box  300,  Tulsa. 
OK  74102. 


OXY  USA.  Int.. 


OXY  USA.  Inc... 


OXY  USA  Inc.. 


Trunkhne  Gas  Company.   Stiip   Shoal 
Bkxk  293,  Offshore  Louisiana 


Natural  Gas  Pipeline  Company  of 
America,  Indian  Basin  Field.  Eddy 
County.  New  Mexico. 

Tennessee  Gas  Pipeline  Company. 
West  Delta  Block  53.  Plaquemines 
Parish,  Louisiana,  and  South  Timba- 
lier  Bkick  23,  Offshore  Louisiana. 

El  Paso  l^tural  Gas  Company.  Cawley 
A  #1.  Tracy  A  #1  and  Elaondo  Fed- 
eral A  #2-Y.  Burton  Flats  Field.  Eddy 
County,  New  Mexico 

El  Paso  Natural  Gas  Company,  Cawley 
A  #1,  Tracy  A  #1  and  ElizofKlo  Fed- 
eral A  #2-Y.  Burton  Flats  Field,  Eddy 
County,  New  Mexico 

El  Paso  Natural  Gas  Company,  Eli- 
zondo  Federal  A  #3  and  Elizondo 
Federal  A  #4  wells.  Burton  Flats 
Field,  Eddy  County,  New  Mexico. 

Natural  Gas  Pipeline  Company  of 
America,  CDM  A  #1,  Burton  Flats 
Field,  Eddy  County,  New  Mexico 


Acreage  acquired  9-1-87  from  Mobil 
Oil  Exploration  &  Producing  South- 
east Inc.  and  Mot>il  Exploration  and 
Producing  North  America  Inc. 

Acreage  acquired  1-1-90  from  Maralo 
Inc.  and  the  Lowe  Foundation. 

Acreage  acquired  10-1-87  from  Atlan- 
tic Richfield  Company. 


Acreage  acquired  1-1-89  from  Oare- 
mont  Corporation. 


Acreage  acquired  1-1-89  from  Patoil 
Corporation. 


Acreage  acquired  1-1-89  from  Patoil 
Corporation. 


Acreage  acquired  1-1-89  from  Patoil 
Corporation. 


Filing  code:  A— Inrtjal  service:  B— Abandonment.  C— AmerxJment  to  add  acreage;  D— Assignment  of  acreage;  E— Succession;  F— Partial  succession. 


6.  Williams  Natural  Gas  Co. 

IDociiet  No.  CP91-1016-000I 

Take  notice  that  on  January  24. 1991, 
Williams  Natural  Gas  Company  (WNG). 
P.O.  Box  3288.  Tulsa,  Oklahoma  74101. 
filed  in  Docket  No.  CP91-1016-000  a 
request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  abandon  by  reclaim 
and  in  place  approximately  19  miles  of 
12-inch  lateral  pipeline,  and  to  replace 
and  relocate  the  Union  Gas  System 
(Union  Gas)  Niotaze  and  Sedan  town 
borders,  all  located  in  Chautaqua 
County.  Kansas,  under  the  authorization 
issued  in  Docket  No.  CP82-479-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 


request  on  file  with  the  Commission  and 
open  to  public  inspection. 

It  is  stated  that  replacing  and 
relocating  the  Niotaze  and  Sedan  town 
borders  would  allow  WNG  to  abandon 
approximately  19  miles  of  12-inch  lateral 
pipelines.  It  is  also  stated  that  the 
projected  volume  of  delivery  through  the 
replacement  facilities  is  not  expected  to 
exceed  the  volumes  currently  being 
delivered  of  4,324  Mcf  per  year  with  a 
maximum  peak  day  of  60  Mcf  at  Niotaze 
and  173,620  Mcf  per  year  with  a 
maximum  peak  day  of  2,281  Mcf  at 
Sedan.  The  estimated  cost  of 
construction  is  $190,050  and  the  costs 
associated  with  the  abandonments  are 
$26,510  with  an  estimated  salvage  value 
of  $6,520. 


WNG  states  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  it 
has  sufficient  capacity  to  accomplish  the 
deliveries  specified  without  detriment  or 
disadvantage  to  its  other  customers. 

Comment  date:  March  18, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Transcontinental  Gas  Pipe  Line  Corp. 

IDockel  No.  CP91-1036-000; 

Southern  Natural  Gas  Co. 

(Docket  No.  CP91-1041-000| 

Southern  Natural  Gas  Co. 
{Docket  No.  CP91-1042-000| 
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Southern  Natural  Gas  Co. 

(Docket  No.  CPgi-1043-000] 

Southern  Natural  Gas  Co. 

(Docket  No.  CP91-1044-000J 

Southern  Natural  Gas  Co. 

(Docket  No.  CP91-1045-gOO] 

Southern  Natural  Gas  Co. 

(Docket  No.  CP91-1046-000J 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation,  P.O.  Box  1396. 
Houston,  Texas  77251,  and  Southern 
Natural  Gas  Company.  P.O.  Box  2563. 
Birmingham,  Alabama  35202-2563, 


(Applicants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  55  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  of  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP8&- 
328-000  and  Docket  No.  CP88-316-000. 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 


•  These  prior  notice  requests  are  not 
consolidated. 


Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  5  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  18, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  fHed) 

Shipper  name  (type) 

Peak  day 
average  day 
annual  Mcf 

Receipt  points  > 

Delivery  points 

Contract  date,  rate 
schedule  service  type 

related  docket,  start-up 
date 

CP91-1 036-000 
(1-28-91) 

CP91 -1041 -000 

Ultramar  Oil  and  Gas 
Limited  (Producer). 

aty  of  Sy^ania. 

Georgia  (Local 

Distribution 

Company), 
aty  of  Waynesboro. 

Georgia  (Local 

Distribution 

Company). 
City  of  Sparta,  Georgia 

(Local  Distribution 

Company), 
aty  of  Statesboro. 

Georgia  (Local 

Distritwtion 

Company), 
aty  of  Thomson, 

Georgia  (Local 

Distribution 

Company). 
City  of  Trion.  Georgia 

(Local  Distribution 

Company). 

»  6.000 

6,000 

2.190,000 

160 

160 

58,400 

288 

288 

105,120 

123 

123 

44.895 

2,379 

2.379 

868.335 

930 

930 

339,450 

239 

239 

87.235 

OLA.... 

OLA.  OTX,  LA.  TX.  MS. 
AL 

OLA.  OTX.  LA.  TX.  MS. 
AL 

OLA,  OTX.  LA.  TX.  MS, 
AL 

OU.  OTX.  LA.  TX.  MS. 
AL 

OLA  OTX,  LA.  TX,  MS. 
AL 

OLA,  OTX,  LA,  TX,  MS, 
AL 

OLA 
GA 

GA 

GA 
GA 

GA 

GA 

11-28-90,  IT, 
Interruptible. 

1-1-91.  FT,  Firm 

ST91-6402. 
12-14-90 

ST91-6370 

(1-29-91) 
CP91-1042-000 

1-1-91,  FT.  Firm 

1-1-ei 
ST9 1-6367 

(1-29-91) 
CP91-1043-000 

1-1-91.  FT,  Fvm 

1-1-91 
ST91-6371 

(1-29-91) 
CP91-1044-000 

1-1-91,  FT,  Firm 

1-1-91 
ST91-€360 

(1-29-91) 
CP91- 1045-000              \ 

1-1-91.  FT.  Finn 

1-1-91 
ST91-6374 

(1-29-91) 
CP91-1046-000              ' 

1-1-91.  FT.  Finn 

I7I-9I 
ST9 1-6355 

(1-29-91)                     ( 

1-1-91 

»  Volumes  for  CP91- 1036-000  measured  in  dt  equivalenL 


8.  United  Gas  Pipeline  Co. 

[Docket  No.  CP91-1023-0001 

United  Gas  Pipeline  Co. 

[Docket  No.  CP91-1024-000) 

United  Gas  Pipeline  Co. 

[Docket  No.  CP91-1025-000) 

United  Gas  Pipeline  Co. 

(Docket  No.  CP91-1026-000J 

Take  notice  that  the  above  referenced 
companies  (Applicants]  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  55  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  a  blanket 
certificate  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.' 

Information  applicable  to  each 
transaction  including  the  identify  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 


•  These  prior  notice  requests  are  not 
consolidated. 


docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  5  284.223 
of  the  Commission's  Regulations  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  states  that  it 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  March  18. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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Dochat  nitfiter 

-    «~ 

IWtpwnsnn 

P»«fcd^' 

Point*  of 

Start  Up  Date  Rate 

OaiaKKl  ■  Docfceta 

(oMi  hmQ/ 

Rmipl 

Oaiivery 

Schedul* 

CP91-1023-000 

Unilad  Qas  P1(w 

MtOCon 

51.500 

lA..    .-    .-..    ._     . 

LA-    _ 

ITS.  Interruptible. 

CPe8-6-000. 

1-25-01 

Utw  Covporslton. 

RtarkMng 

SI  500 

12-14-90. 

ST»1-«?72-000. 

P.a  BCK  1471. 

Cuwpw». 

18.797.000 

HOMIO*.  TX 

77261-1478. 

CP91-102i*-000 

UntatfOaPIp* 

13.847 

LA     _ 

MS  R-... -.. 

FTS,  Fimi 

t2-*-90.. 

CPM-6-000. 

i-2s-ai 

UmCoipaHtHm. 

P.a  BOK  14W. 

HQu>lon.TX 
77251-1478. 

Cowp— y. 

13847 
4,981,000 

ST91-627&-000. 

CW1-102S-O00 

United  6wP^ 

SMIvGaB 

915,008 

IATX„ 

LAMS 

ITS.  Intamjptibta. 

CPa8-«-ooo. 

1-25-W 

Lins  CCMpOMMovi. 

■■ravvng 

515  000 

12-14-90. 

ST91-6271-000. 

P  0.  Bon  1478. 

Campiny. 

18,795.000 

HouitDn.TX 

1 

77251-1478. 

CP91-102S-000 

United  G«  Pip* 

Union  Texas 

14.265 

tAMS _.. 

LA.  Al.  M6.  FU  AL.... 

rrs.  mtamipllbla. 

cP9e-«-ooo. 

1-25-91 

Lin*  Cofporabon. 
pa  Bo>  1478, 
Houston.  Tx 
77251-1478. 

PSirOMUfT) 

CofpOMton^ 

14  265 
5.208.725 

12-14-90. 

.STSI -€287-000. 

'  Quantitie*  are  shown  in  MMBtu  untaas  ottierwiaa  indicated. 

*The  CP  docket  coiraaponda  to  appticant's  blanlial  transportation  certificate.  If 


an  ST  doctwl  ia  shown,  120-day  tranaportaiion  aefvice  was  raported  in  K. 


9.  Arkla  En«cgy  RaKwrees  •  dhrWaa  of 
Arkla,  Inc 

[Docket  No.  CP91-1006-000] 

Take  notice  that  on  January  23, 1991. 
Arkla  Energy  Regources  (Arlda),  a 
division  of  Arkla,  Inc..  Post  Office  Box 
21734,  Shreveport  Louisiana  71151.  filed 
in  Docket  No.  CP91-1006-000  a  request 
pursuant  to  i  157.205  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  for  authorization,  under 
its  blanket  certificate  issued  in  Docket 
Nos.  CP82-384-000  and  CP82-384-001 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  to  construct  and  operate  certain 
facilities  in  Oklahoma,  all  as  more  fiiUy 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Arkla  specifically  proposes  to 
construct  and  operate  two  sales  taps 
and  related  facilities  in  Oklahoma  for 
the  delivery  of  gas  to  Arkansas 
Louisiana  Cas  Company  for  resale  to 
domestic  customers. 

Arkla  states  that  the  gas  would  be 
delivered  from  its  general  system 
supply,  which  it  states  i»  adequate  to 
provide  the  service. 

Comment  date:  March  18, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

ta  WUBann  Natural  Gas  Co. 

(Docket  No.  CP91-978-000| 

Take  notice  that  on  {amiary  22. 1961. 
Wilkama  Natural  Cas  Company  (WNG). 
P.O.  Box  3288.  Tulsa.  Oklahoma  74101. 
filed  in  Docket  No.  CP91 -978-000  a 
request  pursuant  to  {{  157.205  and 
157.212(a)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  utilize  facilities 
originally  installed  for  the  delivery  of 


311  transportation  gas  for  other 
purposes,  under  the  authorization  issued 
in  Docket  No.  CP82-479-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

WNG  proposes  to  utilize  the  311 
facilities  installed  to  delivery 
transportation  gas  to  KPL  Gas  Service 
for  Flexel,  Inc.  in  Shawnee  County. 
Kansas  for  any  purpose.  WNG  states 
that  the  cost  to  construct  the  facilities 
was  $7,575  which  was  paid  from  funds 
on  hand. 

WNG  states  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  it 
has  sufHcient  capacity  to  accomplish  the 
deliveries  specified  without  detriment  or 
disadvantage  to  its  other  customers. 

Comment  date:  March  18. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  ANR  Pipeihn  Co. 

[Docket  No.  CP91-106O-O001 

Take  notice  that  on  [anuary  30, 1991, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit  Michigan 
48243.  filed  in  Docket  No.  CP91-1069-000 
a  request  pursuant  to  J  157.205  of  the 
Comraission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorizatixm  to  provide  a  firm 
transportation  service  for  Enron  Gas 
Marketing.  Inc.,  a  marketer,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP88-532-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fiiUy 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

ANR  states  that,  pursuant  to  an 
agreement  dated  November  15, 1990, 
under  its  Rate  Schedule  FTS-1.  it 


proposes  to  transport  up  to  15.000  Dth 
per  day  equivalent  of  natural  gas.  ANR 
indicates  that  it  would  transport  15,000 
Dth  on  an  average  day  and  5,475.000  Dth 
annually.  ANR  hirther  indicates  that  the 
gas  would  be  transported  from  a  receipt 
point  located  Offshore  Louisiana  to  a 
delivery  point  in  Louisiana. 

ANR  advises  that  service  under 
§  284.223(a)  commenced  December  1. 
1990.  as  reported  in  Docket  No.  ST91- 
6093-000. 

Comment  date:  March  18, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  ia 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  fbr 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  CashcU. 
Secntary. 

Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
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Capitol  Street  NE.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  0.  Cashell. 
Secretary. 
[FR  Doc.  91-3029  Filed  2-7-91;  8:45  am) 

BILUNO  CODE  6717-01-M 


[Docket  No.  SA91-6-000] 

Anabaco  Operating  Co.  and  Thomas  N. 
Berry  and  Co.;  Petition  for  Adjustment 

February  1, 1991. 

Take  notice  that  on  January  23, 1991, 
Anabaco  Operating  Company 
(Anabaco)  and  Thomas  N.  Berry  & 
Company  (Berry)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  petition  for  adjustment 
under  section  502(C)  of  the  Natural  Gas 
Policy  Act  and  part  385  (subpart  K)  of 
the  Commission's  Regulations.  Anabaco 
and  Berry  request  that  the  Commission 
grant  a  waiver  of  the  filing  requirements 
of  S  271.805  of  the  Commission's 
regulations  to  permit  production  from 
the  Evans  No.  1  Well  located  in  Beaver 
County,  Oklahoma  to  qualify  as  stripper 
well  gas  under  NGPA  section  108,  during 
specified  periods  noted  in  the  petition. 

Any  person  desiring  to  be  heard  or 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  22. 1991.  All  protests 
filed  will  be  considered,  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules.  Copies  of  this 
petition  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-3033  Filed  2-7-91;  8:45  am| 
BHXINO  CODE  triT-OI-H 


[Docket  Na  CI91-52-000] 


The  Providence  Gas  Co.  and  Prov 
Energy  investments,  Ltd.;  Application 
for  a  Blanket  Certificate  With 
Pregranted  Abandonment 

February  4, 1991. 

Take  notice  that  on  January  29, 1991, 
The  Providence  Gas  Company 
(Providence),  a  local  distribution 
company,  and  Prov  Energy  Investments, 
Ltd.  (Prov  Energy)  (together  Applicants) 
of  100  Weybosset  Street  Providence, 
Rhode  Island  02903,  filed  an  application 
pursuant  to  section  4  and  7  of  the 
Natural  Gas  Act  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  thereunder  for  an  unlimited- 
term  blanket  certificate  with  pregranted 
abandonment  to  authorize  the  sales  for 
resale  in  interstate  commerce  of  (1)  all 
NGPA  categories  of  natural  gas  subject 
to  the  Commission's  jurisdiction  under 
the  NGA,  (2)  natural  gas  purchased  from 
interstate  and  intrastate  pipelines  and 
from  local  distribution  companies  and 
(3)  imported  natural  gas  and  liquified 
natural  gas.  Providence  also  requests 
that  the  Commission  state  that  the 
validity  of  Providence's  exclusion  under 
Section  1(c)  of  the  NGA  is  not  impaired 
by  activity  conducted  under  the 
authorization  requested,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open 
for  public  inspection. 

In  their  application.  Applicants  note 
that  they  have  entered  into  an 
agreement  with  New  York  State  Electric 
and  Gas  Company  (NYSEG)  to  provide 
NYSEG  with  gas  supplies  which  Prov 
Energy  will  purchase  from  Providence 
and  sell  to  NYSEG.  The  gas  will  be 
delivered  directly  to  NYSEG  fitim 
Algonquin  Gas  Transmission  Company's 
(Algonquin)  system  supply  under 
authorization  which  has  been  requested 
by  Algonquin  in  its  pending  application 
in  Docket  No.  CP89-2101.  Applicants  are 
seeking  the  requested  blanket 
authorization  to  authorize  this  and 
similar  transactions. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before 
February  15, 1991,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  protests  filed  with  the  Commission 


will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-3032  Filed  2-7-91;  8:45  am] 

BtLLMM  COOC  6717-01-11 


Office  of  Fossil  Energy 

[FE  Docket  Na  91-01-NQ] 

Mock  Resources,  Inc.;  Application  for 
Blanket  Authorization  to  Import 
Natural  (sas 

agency:  Department  of  Energy,  Office  of 
Fossil  Energy. 

ACTION:  Notice  of  Application  for 
blanket  authorization  to  import  natural 
gas. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  January  3, 
1991,  of  an  application  filed  by  Mock 
Resources,  Inc.,  (Mock),  for  blanket 
authorization  to  import  from  Canada  up 
tQ  30  Bcf  of  natural  gas  for  a  two-year 
term  beginning  on  the  date  of  first 
import.  Mock  requests  authority  to 
import  the  natural  gas  at  any  point  on 
the  U.S./Canadian  border  where 
existing  pipeline  faciUties  are  located. 
No  new  construction  would  be  involved. 
Mock  also  states  it  will  submit  quarterly 
reports  to  FE  detaiUng  each  transaction. 
The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention  as  applicable 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  Hsted  below  no  later  than  4:30 
p.m.,  e.s.t.,  March  11, 1991. 

addresses:  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F-056, 
FE-50. 1000  Independence  Avenue  SW.. 
Washington.  DC  20585 
FOR  FURTHER  INFORMATION  CONTACT: 

Allyson  C.  Reilly,  Office  of  Fuels 
F^grams,  Fossil  Energy.  U.S. 
Department  of  Energy.  Forrestal 
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Bwldiiig,  Roan  3F-0M.  FB-43.  lOOe 

Ind*p«ndoic*  ATsnue  SW^ 

WaaiM^ini.  DC  2aSiSk  (202)  SM-MM. 
Lot  Cotkt.  Fosfil  Eangy.  Office  of 

General  CouomI.  U.S.  DepartincBt  of 

Bnergy.  Fonestal  Buiktin^  Rooin  t&- 

042,  GC-14.  lQQ0kMle|Mndenc8 

Avenue  SW..  Washington.  DC  205«S. 

(202)586-0503 
SUPMMMWrMrV  IMreWiOTIBIl  Mock  is 
a  carpotadoa  oiganiiBd  in  the  Stat*  of 
California  with  its  principal  place  of 
business  in  Pleasanton,  California.  The 
proposed  imported  natural  gas  would  be 
sold  on  a  short-term  basis  to  US. 
pipelines,  local  distribution  companies, 
and  commercial  and  industrial  end- 
users.  The  spedRc  terms  of  each  import 
arrangement  would  be  negotiated  on  an 
individual  basis  at  market  responsive 
prices.  Mock  would  act  on  its  o«vn 
behalf  or  for  the  account  of  others  and 
would  impert  natural  gas  using  existiaf 
facilities. 

The  applicant  requests  that  FEyvnt 
the  proposed  import  authority  on  an 
expedited  bcuis.  A  decision  on  the 
Mock's  request  for  expedited  ttestmeirt 
will  not  be  made  until  aU  responses  to 
this  notice  have  been  received  and 
evaluated. 

The  decision  on  the  application  for 
import  aothority  wtt  be  made  consistent 
with  the  DOE'S  gae  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  mterest  (49  FR 
6684.  February  22. 1964).  Parties, 
especially  tbose  that  may  oppoae  this 
application,  should  comment  in  their 
responses  on  the  issue  of 
competitiveness  as  set  forth  in  the 
policy  geidehnes  regarding  the 
requested  import  authority.  The 
applicant  asserts  that  imports  made 
under  this  arrangement  will  be 
competitive.  Parties  opposing  the 
arrangement  bear  the  bnrden  ol 
overcoming  this  assertioii. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA)  (42  U.&C  4321.  el  aeq.] 
requires  DOE  to  ^ve  appropriate 
conaidcrstion  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  ita  NEPA 
responsibilities. 

Pubiie  Comment  Peecedoree 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  appHcable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 


comments  considered  as  the  basie  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
althoagh  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
deleniBning  the  appropriate  action  te  be 
taken  on  the  application.  AU  protests, 
motions  to  intervene,  nt>tices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  Gled  witli  the 
Office  oTFuels  Pro^'ams  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
partiea,  indndiog  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  completa 
understanding  of  the  facts  amd  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  offset 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed  Any  request 
for  a  trial-type  hearing  must  show  that 
there  are  factual  issues  genuinely  in 
dispute  that  are  relevant  and  material  to 
a  decision  and  that  a  trial-type  hearing 
is  necessary  for  a  fuD  and  true 
disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  appHcatioa  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Mock's  application  i* 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hour* 
of  8  a.ni.  and  4:30  p.m^  Monday  throogb 
Friday,  except  Fcdetal  htriidaya. 


Issued  in  Washingtoa.  DC  fanoacy  31, 
1991. 

ClifteJ  P.  TbBasnwski. 
Acting  D&puty  Ataiatant  Stcntary  for  Fueht 
Programa,  Office  of  Postil  Energy. 
[FR  Doc.  91-3099  Filed  2-^-91:  9:45  am] 
lujwa  coee  two  w-tt 


EN  VIRONy  ENTAL  PROTECTION 
AGENCY 

[ER-FRL-3903-2] 

EnvironnwRtat  Impact  Statements;    ■ 
Avallabinty 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

382-5073  or  (202)  382-5075. 
Availability  of  Environmental  Impact 

Statements  Filed  January  28. 1991 

through  February  1, 1991  Pursuant  to  40 

CFR  1508.9. 

EISNo.  910031,  Final  EIS.  BLM,  CO. 
Colorado  Oil  and  Gas  Leasing  and 
Development  Plan.  Glenwood  Springs, 
Kremmling  and  Little  Snake  Resource 
Areas  and  Northeast  and  Sen  Jucut/ ' 
San  Miguel  Plannkig  Areas  Resource 
Management  Plans  Amendment 
Approval  CO.  Due:  March  11. 1991. 
Contact:  Jim  Rhett  (363)  239-3770. 

EISNo.  910032.  Second  Final  EIS.  BLM. 
WY.  Washakie  Resource  Area. 
Wilderness  Study  Areas  (WSAs), 
Suitabihty  or  Nonsuitability.  (5 
WSA's)  Honeycombs,  Cedar 
Mountain,  Medicine  Lodge,  Alkah 
Creek,  Trapper  Creek,  Bighorn. 
Washaki  and  Hot  Spring  Counties, 
WY,  Due:  March  11, 1991,  Contact: 
Roger  Inman  (307)  347-9871. 

EISNo.  910033.  Final  EIS.  FHW.  TX.  US 
2S9/Kilgore  Bypass  Construction,  US 
259  North  to  U.S.  259  South.  Funding 
and  section  404  Permit,  City  of 
Kilgore,  Gregg  and  Rusk  Counties,  TX 
Due:  March  11. 1991.  Contact:  William 
L  Hall  (512)  482-59aa 

EIS  No.  910034.  Draft  EIS,  COE.  IN. 
Tillery  Hill  State  Recreation  Area 
Development.  Construction. 
Operation,  and  Maintenance  of 
Recreation  Facilities,  Patoka  Lake, 
Orange  County,  IN,  Due:  March  25. 
1991,  Contact:  Keith  Hoss  (502)  582- 
6015. 

EIS  No.  910035,  Draft  Supplement.  UMT, 
OR.  Westside  Corridor  Mass  Transit 
and  Highway  Improvement  Updated 
Alternatives.  Funding.  City  of 
Portland,  Beaverton.  Hillsboro, 
Multnomah  and  Washington  Counties, 
OR.  Due:  March  25. 1991.  Contact: 
Donald  ].  Emerson  (202)  336-0096. 

EIS  No.  910036.  Draft  EIS.  NOA.  MA, 
Stellwagen  Bank  National  Marine 
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Sanctuary,  Implementation, 
Designation  and  Management  Plan, 
Boston,  MA,  Due:  April  9, 1991, 
Contact:  Joseph  A.  Uravitch  (202)  673- 
5122. 

EIS  No.  910037.  Draft  Supplement,  NSF, 
ANT,  U.S.  Antarctic  Ih-ogram, 
Continued  Operation,  Updated 
Information,  Implementation  of  the 
Safety,  Environment  and  Health  (SEH) 
Initiative,  Antarctic  Due:  March  25, 
1991,  Contact:  Dr.  Sidney  Draggan 
(202)  357-7766. 

EISNo.  910038,  Second  Draft  EIS.  UMT, 
TX,  Priority  Corridor  Transportation 
Improvement,  Houston.  Texas 
Urbanized  Area,  METRO  Phase  2 
Mobility  Plan,  Funding,  Harris  County, 
TX,  Due:  March  25, 1991,  Contact:  Ken 
U.  Mowll  (202)  366-0096. 

EISNo.  910039.  Final  EIS.  MMS,  AK, 
1991  Chukchi  Sea  Outer  Continental 
Shelf  (OCS)  Oil  and  Gas  Sale  126, 
Leasing  AK,  Due:  March  11, 1991, 
Contact:  George  H.  Allen  (907)  261- 
4660. 

Amended  Notices 

EIS  No.  900283.  Draft  EIS.  IBR,  CA, 
South  Delta  Water  Management 
Program,  Phase  I  of  Water  Banking 
Program,  Implementation,  COE 
Section  10  and  404  Permits,  San 
Joaquin  River.  San  Joaquin  Delta,  CA, 
Due:  March  15. 1991,  Contact:  Wayne 
Deason  (916)  324-9336.  Published  FR 
08-10-90 — Review  period  extended. 

EIS  No.  9100464.  Draft  EIS,  AFS,  CA, 
South  Fork  of  the  Kern  River  Wild  and 
Scenic  Rivers  Study,  Designation  or 
Nondesignation.  National  Wild  and 
Scenic  Rivers  System,  Sequoia 
National  Forest,  Sierra  Nevada 
Mountains,  Kern  County,  CA.  Due: 
March  28. 1991.  Contact  Dale  K. 
Dague  (619)  376-3781.  Published  FR 
.12-28-90— Review  period  extended 
and  extended. 

Dated:  February  5. 1991. 
William  Dickerson, 

Deputy  Director.  Office  of  Federal  Activities. 
[FR  Doc.  91-3095  Filed  2-7-91:  8:45  am] 
BiLUNa  CODE  esao-eo-M 


(ER-FRL-3903-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  21, 1991  through 
January  25, 1991,  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  PoUcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 


can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  13, 1990  (55  FR  13969). 

Draft  EISs 

ERP  No.  D-AFS-L65141-ID  Rating 
EC2.  Swamp  Ridge  Timber  Sales  and 
Road  Construction,  Portions  of  Swamp, 
Shell,  Sugar,  Pollock,  and  Lake  Creek 
Drainages,  Implementation,  Clearwater 
National  Forest  North  Fork  Ranger 
District  Clearwater  County,  ID. 

Summary.  EPA  expressed 
environmental  concerns  regarding  the 
proposed  action  based  on  potential  air 
quality  effects  from  broadcast  and  slash 
burning.  Additional  analysis  of  air 
quality  effects  and  information  on  the 
proposed  monitoring  plan  should  be 
included  in  the  final  EIS. 

ERP  No.  D-COE-C36066-PR  Rating 
EC2,  Upper  Rio  Grande  De  Loiza  Basin 
Flood  Control  Plan,  Implementation,  PR. 

Summary.  EPA  raised  environmental 
concerns  due  to  the  proposal's  potential 
adverse  impacts  to  surface  water  quality 
and  ground  water  quality. 

ERP  No  D-FHW-F40313-IL  Rating 
E02.  FAP-407/IL-336  Construction.  US- 
24  at  the  Northern  Terminus  of  IL-336  to 
Southeast  of  Carthage,  near  US-136, 
Funding,  Section  404  Permit,  Adams  and 
Hancock,  IL 

Summary.  EPA  has  objections  to  the 
proposed  project  based  on  impacts  to 
wetlands  and  forested  lands.  EPA 
requests  additional  information 
regarding  justification  for  the  project 

FmalEISs 

ERP  No.  F-AFS-/61073-WY,  Little 
Bighorn  River.  Wild  and  Scenic  River 
Study,  National  Wild  and  Scenic  Rivers 
System,  Designation,  Bighorn  National 
Forest  Sheridan  County,  WY. 

Summary.  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was 
sent  to  the  agency. 

ERP  No.  F-AFS-/65160-CO,  Willow 
Mountain  Area,  Multiple-Use 
Management  Projects,  Implementation, 
Special  Use  Permit  Rio  Grande  National 
Forest,  CO. 

Summary.  EPA  has  no  objections  to 
the  proposed  project. 

ERP  No.  F1-BLM-J65027-00.  San  Juan 
and  San  Miguel  Planning  Area 
Wilderness  Recommendations, 
Designation  or  Nondesignation,  Cahone 
Canyon,  Cross  Canyon.  Dolores  River 
Canyon.  McKenna  Peak.  Squaw/ 
Papoose  Canyons.  Manefee  Mountain, 
Tabequache  Creek  and  Weber  Mountain 
WSAs',  Montezuma,  Dolores,  San 
Miquel  and  Montrose  Counties,  CO  and 
San  Juan  County.  UT. 


Summary.  EPA  has  no  objections  to 
the  project  since  the  final  EIS  has 
adequately  addressed  concerns  and  has 
incorporated  the  measures 
recommended  in  previous  comments. 

Dated:  February  5. 1991. 
William  0.  Dickenon, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  91-3096  Filed  2-7-91;  8:45  am] 

BaUNO  CODE  UM-OMI 


[FRL-3902-3] 

Financial  Assistanca  Program  Eiigibla 
for  Review 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  cancellation  of 
solicitation  for  proposals. 

summary:  The  Environmental  Protection 
Agency's  Office  of  Policy,  Plaiming,  and 
Evaluation  is  cancelling  the  solicitation 
for  climate  change  state  grant  proposals 
announced  in  the  Federal  Register  on 
April  9, 1990  (55  FR  13186). 

FOR  FURTHER  INFORMATKM  CONTACT 

Ron  Benioff,  Office  of  Policy  Analysis 
(PM-221),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington. 
DC  20460.  Phone  (202)  382-6922. 

Dated:  January  31. 1991. 
Teny  Davies. 
Assistant  Administrator. 
[FR  Doc.  91-3099  Filed  2-7-91;  8:45  am] 
MIXING  COOC  SSSO-W-M 


FEDERAL  MARITIME  COMMISSION 

Transpacific  Stabilization  Agreement, 
et  al;  Agreement(s)  Hied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011223-004. 
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Tide:  Ttma&fdSc  StaWnnliaii 
Agreemeat 

^MtJT  Amrican  Ptwfakai  Line*, 
Ltd.,  Evergreen  MBiasCorpi  (TMMrao) 
Ud.  HuliwSfaippiagCoi.  Ud..  HjnmdBi 
Merchant  Marine  Col.  Ltd.  KaMiGUMiki 
Kisen  Kaiaha.  Ltd,  A.P.  MoUer-Maersk 
Line.  Mitsui  O.S.IC  Lines.  Ltd,  Meptune 
Orient  Lines,  Ltd.,  Nippon  Liner  System. 
Ltd.,  Nippon  Tasen  ICaisha,  Orient 
Overseas  Container  Line,  Inc..  Se«^Lam} 

Transport  Corp. 

Synopsis:  The  proposed  amendment 
would  provide  for  voluntary  chartering 
of  vessel  capacity  among  the  parties  oo 
an  as-needed  as-available  basis, 
especially  oa  short  or  no  advance 
notice.  The  parties  have  requested  a 
shortened  review  period 

Agreement  No.:  263-911290-005. 

Title:  Vessel  Operaton  Hazardous 
Materials  Association  Agreement 

PoTtiesz  AiueilLa-Africa-Euiape  Line 
Cmt>H  Atlastfc  Container  Line  B.V., 
Evergreen  Marine  Corporation  (Taiwan). 
Ltd.,  Farrell  Lines.  Inc.  Kanbui^ 
Sudaniei  ikaniscne  Damp&hiflfuhrts 
Cesellschaft  Eggert  ft  Amsinck 
(Columboi  Lin*).  Hapn^Uoyd  AG. 
IndepeadtBt  CmiiaiiKi  Line  Ltd., 
Kawasaki  IGsen  Kaisha  Ltd,  Mitsui 
O.SJC  Lines.  Ltd,  A.P.  MaUei4blBcrak 
Line,  Nedlloyd  UjoBn  EV,  Nippon 
Yusen  Kaisha  Line,  PftO  Containers. 
Ltd.,  Sea-Land  Service,  Inc.,  Wilh. 
Wilhelmsen  Ltd.  AS,  Zim  Israel 
Navigation  Shipping  Co.,  Ltd., 
Compagnie  Generate  Maritnne,  A/S 
Ivarans  Rederi 

Synopsis:  The  proposed  amRndment 
would  add  Senator  Linie  Gmbh  &  Co. 
KG  as  •  party  to  tk*  ApaemenL  The 
parties  have  requested  a  shortened 
review  period 

Dated:  February  4.  ISSI. 

By  Order  of  the  Ftderal  Maritime 
CommissioB. 
loMph  C  PoUdns. 
Secretary. 
[PR  Doc.  ai-aQ3&  Filed  Z-7-W:  8:45  eoi) 


Harytand  Port  Administiafioo/Clarii 
MwytHKl  Tsnninato«  tncji 
AgisaiiwiH(i)FBod 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  fihiig  of  the 
foUowiag  agreement's)  pwsuaot  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washmgton.  DC  Office  of  the  Federal 
Maritime  Conmiiasiao.  tlM  L  Street 
NW..  Room  vaB2A.  latecested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Fednal 


MavWme  CemmiseioR.  Washington.  DC 
20573,  within  10 days  after  tlie  (feto  of 
the  FmstsI  Begislsr  in  which  (Ms  notice 
appears.  The  requirements  for 
comments  are  found  in  1 572.003  of  title 
46  of  the  Code  of  Federal  Regdatiens. 
Interested  persons  should  consult  this 
section  before  communicating  with,  the 
Commission  regarding  a  pendQng 
agreement. 

Agreement  no-  224-200Q7B-008. 

Title:  Maryland  Port  Administration/ 
Clark  Maryland  Terminals,  bia 
Terminal  Agreement. 

Parties:  Mary/aad  Port 
AdmioiettaUon 

Clark  Maryland  Terminals.  Inc. 

Synopsis:  llie  Agreement  amends  tks 
parties'  basic  agreement  to  extend  the 
term  of  the  agreement  Cot  flO  days 
beginning  February  L  19Q1.  pending  the 
Rnal  negotiations  of  a  long  tern  lease 
between  the  parties. 

By  oiriK- ol  tiM  FMend  Maritime 
ComaiBaan. 

Datad:Pebraary  4v  19M. 

joeepB  (^  ^WUB^ 

Secretary. 

[FR  Doc  91-3027  Filed  2-7-«U  8:45  am} 

SIUMO  COOC  aTSO-OMI 


FEDERAL  RESERVE  SYSTEM 

Mnois  Stata  Bancorp,  Inc.,  atal.; 
Formations  oft  Ac<|uisHlona  by;  and 
HMTBara  of  Bank  iNiMiii^  Companiaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
I  225.14  of  the  Board's  Regulation  Y  (12 
CFR  229^14)  to  become  s  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3{c)  of  the  Act  (12 
U.S.C.  iei2(c)). 

Each  appticarion  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persona  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identi^ng  specifically 
any  questions  ai  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted  comments 
regarding  each  of  these  applications 


must  be  received  not  hrter  than  March  1. 
1991. 

A.  Federal  Reserva  Bank  of  Chicago 
(David  S.  Epsteia  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Illinois  State  Bancorp,  lac., 
Chicago.  Illinois;  to  become  a  bank 
holding  company  by  acquiring  92.18 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Wheaton,  Wheaton, 
Illinois. 

B^  Faderal  Raservo  Bank  of  St  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street.  St  Louis.  Missouri  63166: 

t.  Plato  Baacshare*.  Inc.,  Plato, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  voting  akares  of  Bank  of 
Plato,  Plato.  Missouri 

C  Fedasal  Reserve  Bank  of 
Minnea^Ha  (James  M.  Lyon,  Vice 
President)  290  Marquette  Avenue. 
Minneapolis.  Minnesota  5&4aO: 

1.  Hansen  Freeborn  Inc.,  Freeborn, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  State  Bank  of 
Freeborn,  Freeborn,  Minnesota. 

2.  Mijmesota-Wisconsin  Bancshares, 
Inc.,  Newport,  Mirmesota;  MidAmerica 
Bancshares,  Inc.,  Newport  Minnesota; 
and  MidAmerica  Bank  Maplewood, 
Ma(^ewood,  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of  Battle 
Creek  Bank,  St.  Paul,  Minnesota.  In 
connection  with  this  application, 
MidAmerica  Bank  Maplewood  has  also 
applied  to  become  a  bank  holding 
company.  MidAmerica  Bank 
Maplewood  proposes  to  merge  with 
Battle  Creek  Bank  after  the  acqnisition. 

D.  Federal  Reserva  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missomi  04198: 

1.  Otoe  County  Bancorporation, 
Lincoln,  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  Otoe 
County  Bank  fr  Trust  Company. 
Nebraska  City.  Nebraska,  the  proposed 
successor  to  Otoe  County  National  Bank 
&  Trust  Company,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  4, 1991. 

lennifec ).  )nhnenix 

Associate  Secntary  of  the  Board. 

(FR  Doc.  91-3063  Filed  2-7-91;  8:45  am) 

SILUNO  COOC  UIO^IMF 


MetroBancorp;  Acqulsitioa  of 
Company  Engaged  In  Rermisalble 
NonbankIng  Acffvitlas 

The  organization  listed  in  this  notice 
has  applied  under  }  22S.23(a1f2}  or  (f)  of 
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the  Board's  Regulation  Y  (12  CFR 
22&23(8)|2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  6  225.21(a}  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  6  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  appiicatioB  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  tl»  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  sudi 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  im(hie  ooncentrati  on  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practkes."  Any  reqaest  for  a 
hearing  on  tins  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  s  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearmg,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  pr(H>osal. 

Comments  regarding  the  apfrficaUon 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  1, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Olinois 
60690: 

1.  MetroBancorp.  Indianapolis. 
Indiana;  to  establish  a  subsidiary  to  be 
named  Metro  Federal  Savings  Bank, 
Indianapolis.  Indiana,  with  the  purpose 
of  assuming  certain  deposit  liabilities 
and  purchasing  certain  assets  of 
Colonial  Central  Savings  Bank.  FJSB., 
ML  Clemens.  Michigan,  pursuant  to 
S  225.25(b)(9J  of  the  Board's  Re^gulation 
Y. 

Boaid  of  GoacnuHS  «f  die  Federal  Reserve 
Systen.  Febnry  4.  isn. 
Jennifer  f.  fehasoa. 
Associate  Secretary  of  lite  Board. 
[FR  Doc.  91-3001  Ttlad  2-7-91;  8:45  am] 


Redwood  Emi>ire  Benoerp;  <>ppicrtien 
To  Engage  de  novo  In  PermieelMe 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  i  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(aKl))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c](81)  and  S  225.21(a]  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  oa  4ie 
question  whether  consummation  of  the 
proposal  can  "reasooafoly  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  mcreased 
cosipetition.  or  gains  in  efficiency,  that 
outweigh  possiUe  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  nnsoond 
banking  practices."  Any  request  for  a 
hearag  on  this  question  must  be 
accoaipanied  by  a  statement  of  the 
reasons  a  written  presentation  woold 
not  suffice  in  liea  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  woukl  be  presented  st  a 
hearing,  and  indicating  bow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  r^arding  the  application 
must  be  received  at  die  Reserve  Bank 
indicated  or  tiie  offices  of  die  Board  of 
Governors  not  later  than  March  1, 1991. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Assistant 
Vice  President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Redwood  Empire  Bancorp,  Santa 
Rosa,  Califotnia;  to  engage  de  novo 
through  its  subsidiary.  Redwood  Empire 
Datacoip,  Santa  Rosa.  California,  in 
providing  data  processing  service 
covering  institutional  needs  from  items 
processing,  sophisticated  on-line 
systems,  electronic  services;  deliver 
operational  management  and  reguktoiy 
reportipg  in  any  medium,  create  and 
market  software  products  to  the 
financial  industry  pursuant  to 


S  225.25(b)(7)  of  the  Board's  RegulaUon 
Y. 

Board  of  Govenwn  of  the  Fiederal  Reserve 
Systeai,  February  4. 1991. 
Jennifor  |.  )«ihaion, 

Associate  Secretary  of  the  Board 

[FR  Doc  91-3066  Flied  ir7-n.  «:45  ^ni| 
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Hartey  L  Zeal,  el  aL;  Ctange  ki  Bank 
Control  Notloee;  AoqyWtkMe  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and 
§  225.41  of  Ae  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company,  lite  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Aot  (12 
U.S.C.  1817(i){7)). 

The  notices  are  available  for 
immediate  inspection  at  (he  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  insi>eotion  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  27, 1991. 

A.  Fadend  Reserve  Bade  of  Chicago 
(David  S.  ^>stein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  HarJey  L  Zeal,  Hanover,  Illinois:  to 
acquire  26  percent  of  the  voting  shares 
of  First  Hanover  Bancorp,  Inc.,  Hanover, 
Illinois,  and  thereby  indirectly  acquire 
Hanover  State  Bank,  Hanover,  Illinois. 

B.  Fedeeal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Robert/.  O'Halloran,  Overland 
Park,  Kansas;  to  acquire  51.4  percent  of 
die  voting  shares  of  MBI  Bancshares, 
Inc.,  Kansas  City,  Missouri,  parent  of 
Merchants  Bank,  Kansas  City,  Missouri; 
30.2  percent  of  the  voting  shares  of 
Metro  Bancshares,  Inc.,  Kansas  City, 
Missouri,  parent  of  Metro  North  State 
Bank,  Kansas  City,  Missouri;  38.3 
percent  of  the  voting  shares  of  One 
Security,  Inc  Kansas  City,  Kansas, 
parent  of  Security  Bank  of  Kansas  City, 
Kansas  City,  Kansas,  Farmers  National 
Bank  of  Victoria,  Victoria,  Kansas,  and 
Exchange  Bank  of  Schmidt  &  Koester, 
Marysville,  Kansas;  34.2  percent  of  die 
voting  shares  of  Valley  View 
Bancshares,  Inc.,  Overland  Park. 


5218 


FederaSl  Re^ster  /  Vol.  56.  No.  27  /  Friday.  February  8.  1991  /  Notices 


Kansas,  parent  of  Valley  View  State 
Bank.  Overland  Park.  Kansas,  and 
Commercial  National  Bank.  Kansas 
City.  Kansas:  32.3  percent  of  the  voting 
shares  of  Industrial  Bancshares,  Inc.. 
Kansas  City.  Kansas,  parent  of 
Industrial  State  Bank.  Kansas  City. 
Kansas:  21.3  percent  of  the  voting  shares 
of  International  Bancshares,  Inc.. 
Gladstone.  Missouri,  parent  of  First 
Bank  of  Gladstone.  Gladstone,  Missouri. 
Drovers  Mercantile  Bank,  St.  Joseph. 
Missouri,  and  Citizens  Bank  &  Trust 
Company.  Smithville.  Missouri:  and  36.4 
percent  of  the  voting  shares  of  Mission 
Bancshares.  Inc.,  Mission,  Kansas, 
parent  of  The  Mission  Bank.  Mission, 
Kansas,  and  The  Olathe  Bank.  Olathe. 
Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  4. 1991. 
leonifer  |.  fohmoa. 
Associate  Secretary  of  the  Board. 
|FR  Doc  91-3066  Filed  2-7-91;  8:45  am] 

MLUNG  CODE  •3'MMI-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Employee  Thrift  Advisory  Council; 
Op«nMe«ting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  a  notice  is  hereby  given 
of  the  following  committee  meeting: 

Name:  Employee  Thrift  Advisory 
Council. 

Time  and  date:  10  a.m..  February  26. 
1991. 

Place:  5th  floor,  Conference  Room, 
Federal  Retirement  Thrift  Investment 
Board.  805  Fifteenth  Street.  NW.. 
Washington.  DC. 

btatus:  Open. 

Matters  to  be  consiaerea:  Approval  ot 
the  minutes  of  the  October  30, 1991. 
meeting:  report  of  the  Executive  Director 
on  the  status  of  the  Thrift  Savings  Plan: 
legislation,  nomination  of  Council 
Chairman  and  Vice  Chairman,  and  new 
business. 

Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Council.  For  further  information 
contact  John  J.  O'Meara.  Committee 
Management  Officer,  on  (202)  523-6367. 

Dated  February  4. 1991. 
Ftancb  X.  Cavanaugh, 

Executive  Director 

(PR  Dot  91-3028  Filed  2-7-m:  8:45  am) 

wujNQ  cooc  trio-ei-ii 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  notice. 

summary:  This  notice  aimounces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETINO:  The  following  advisory 
committee  meeting  is  announced: 

Peripheral  and  Central  Nervous  System 
Drugs  Advisory  Commitee 

Date,  time,  and  place.  March  15, 1991. 
8:30  a.m..  Regency  Rm..  Crowne  Plaza 
Holiday  Inn.  1750  Rockville  Pike. 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  March  15, 1991, 
8:30  a.m.  to  9:30  a.m..  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion.  9:30  a.m.  to 
conclusion:  Robbin  M.  Nighswander. 
Center  for  Drug  Evaluation  and 
Research  (HFD-120).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-3504. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
neurological  disease. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  March  1. 1991. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  COGNEX* 
(tacrine  hydrochloride),  new  drug 
application  (NDA)  20-070.  Parke-Davis 
Pharmaceutical  Research  Division  of 
Warner-Lambert  Co..  for  use  in  the 
treatment  of  dementia  in  patients  with 
Alzheimer's  disease. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 


hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  conmiittee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guidelines  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations. 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
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available  from  the  Freedom  of 
lafoTBUtion  Office  (HFI-35).  Food  and 
Drug  Administration.  Rm.  12A-16,  SOOO 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
lYie  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane.  Rockville,  MD 
20857,  approximatdly  15  working  days 
after  the  meeting,  between  the  luiurs  of  9 
a.m.  and  4  pjo.,  Monday  through  Friday. 
Summary  nrinutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximatdy  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  US.C.  App.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  Febrwaxy  1 1991. 
Alan  L.  HoeliBS. 

Acting  Associate  Comatissiaierfor 

Regulatory  Affairs. 

[VK  Doc.  91-30S4  Filed  2-7-91: 8)45  am] 

NLLMO  CODE  41M-tt-M 


Public  Health  Service 

Agency  Forms  Sutmritted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday,  January 
18.1991. 


(Call  PHS  ReportB  Clearance  Officer  on  202- 
245-2100  for  copies  of  pacliage] 

1.  National  Surveillance  for  Invasive 
Group  A  Streptoccal  Infections — NEW — 
This  request  is  for  a  national 
surveillance  for  streptococcal  infections. 
Both  passive  and  active  surveillance 
will  be  maintained  through  State  health 
departments.  This  surveillance  system 
will  be  used  to  monitor  trends  in  rates, 
define  the  risk  of  secondary  spread  of 
the  disease,  and  to  better  define  groups 
at  risk.  Respondents:  State  or  local 
governments:  Number  of  Respondents: 
50;  Number  a/ Responses  per 
Respondent-  31.2;  i4  verage  Burden  per 
Response:  .25  hours:  Estimated  Annual 
Burden:  390  hours. 

2.  Evaluation  of  the  "America 
Responds  to  AIDS"  Campaign— NEW— 
Materials  for  the  "America  Responds  to 
AIDS"  campaign  will  be  evaluated  to 
measure  their  effectivenesss  and 
efficacy.  The  data  collected  among 
target  populations  will  be  used  to 
develop  campai^  messages  and  to 
ensure  that  campaign  materials  are 
understood.  Respondents:  Individuals  or 
households:  Number  of  Respondents: 
25.970;  Number  of  Responses  per 
Respondent  V,  Average  Burden  per 
Response:  0230  hours;  Estinnited 
Annual  Burden:  5.084  hours. 

3.  Importer's  Entiy  Notice.  Fonn  FDA 
700  Set— 0910-0046— The  Food  and  Drug 
Administration  (FDA)  has  the 
responsibility  of  assuring  the 
admissibility  of  foods,  drugs,  medical 
devices,  and  cosmetics  offered  for 
import  into  the  United  States.  Each 
sample  taken  requires  certain 
documents  which  notify  FDA  of  arrivd 
of  each  shipment.  ORO  selects 
representative  items  for  sampling  and 
analysis.  Respondents:  Businesses  or 
other  for-profit;  Number  of  Respondents: 
63.000;  Number  of  Responses  per 


Respondent-  21;  Average  Burden  per 
Response:  0.05  hours:  Estimated  Annual 
Burden:  66,150  hours. 

4.  National  Health  Service  Corps 
Scholarship  Program— 0915-0072 — 
Health  professions  students  applying  for 
National  Health  Service  Corps 
Scholarships  provide  information 
needed  to  determine  eligibility  for  the 
program.  Respondents:  Individuals  or 
Households;  Number  of  Respondents: 
3.000;  Number  of  Responses  per 
Respondent  V,  Average  Burden  per 
Response:  1  hour;  Estimated  Annual 
Burden:  3,000  hours. 

5.  NCHS  Laboratoiy-Based 
Questionnaire  Research — 0920-0222 — 
Questionnaires  for  use  in  the  three 
NCHS  surveys,  end  for  one  other 
questionnaire  design  research  prelect, 
will  be  developed  using  laboratory 
methods  which  combine  the  techniques 
of  cognitive  psychology  and  survey 
method<riQgy  to  reduce  measurement 
error.  Respondents:  Individuals  or 
househokls;  Number  of  Respondents: 
350;  Number  of  Responses  per 
Respondent  1;  Average  Burden  per 
Response:  1  hours:  Estimated  Annual 
Burden:  350  hours. 

6.  National  Health  Service  Corps  Loan 
Repayment  Program  and  the  NHSC 
State  Loan  Repayment  Program  (42  CFR 
part  62)— 091&-0127/0915-0131— Health 
professionals  applying  to  the  National 
Health  Service  Corps  (NHSC)  Loan 
Repayment  Program  (LRP]  application 
provide  information  needed  to 
determine  eligibility.  NHSC/LRP 
participants  provide  information  on 
training  status  in  compliance  with 
program  requirements.  States  applying 
to  the  NHSC  State  LRP  provide 
information  needed  to  determine 
eligibility.  Respondents:  Individuals  or 
households,  State  or  local  governments,  - 
businesses  or  other  for-profit. 


No.  of 

respond- 

6nt8 


No.  ot  hours  per  response 


Nao< 
resporises 

P« 

respon<}- 

eni 


NHSC/LRP  application— 

Lender's  corrfirmelion  of  loan _ 

Training  docunmntalion  62.26(b)(2) 

State  Loan  repayraant  program  «pplicalion_ 
Estimated  Annual  Burden:  3,401  hours. 


2.000 

1.600 

1 

(') 


1.5  hfs... 
.25  hrs.- 
1  hr 


>  Burden  earned  «Mth  application  OMB  No.  0937.^189. 


7.  Respiratory  Protective  Devices — 30 
CFR  11— Regulations— 0920-0109— Part 
II  prescribes  retjuirements  and 
procedures  which  nntst  be  met  in  filing 


applications  for  joint  approval  by 
MSHA  and  NIOSH  of  respirators  and 
modifications  of  respirators.  Application 
contents,  quality  control  plans,  end 


quality  control  records  are  required. 
Respondents:  Businesses  or  other  for- 
profit. 
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Reporting 

RecordKeeping 

Estimated  Annual  Burdtn:  54.180  hours. 


No  o< 
reipond- 


42 
42 


No.  of  hours  per  respooM 


00.62  hre. ... 
322-56  h»».. 


No.  61 

responses 

P« 

resporxJ- 

ent 


12 
1 


8.  A  Case  Control  Study  of  Second 
Cancers  Following  Oral  and  Pharyngeal 
Cancer — NEW — A  brief  telephone 
survey  will  be  administered  to 
approximately  320  oral  cancer  patients 
or  their  next-of-kin  in  order  to  evaluate 
the  relationship  between  recent  changes 
in  tobacco  and  alcohol  use  and  diet  and 
the  development  of  second  primaries. 
Usual  abult  patterns  of  use  prior  to  oral 
cancer  «viU  also  be  evaluated. 
Respondents:  Individuals  or  households, 
small  businesses  or  organizations: 
Number  of  Respondents:  400;  Number  of 
Responses  per  Respondent- 1.075; 
A  verage  Burden  per  Response:  0.205 
hours;  Estimated  Annual  Burden:  88 
hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address: 

Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  room 
3002:  Washington.  DC  20503. 

Dated:  February  1. 1991. 
lames  M.  Friednuii. 

Acting  Deputy  Assistant  Secretary  for  Health 

(Planning  and  Evaluation). 

(FR  Doc.  91-2932  Filed  2-7-91;  8:45  am| 

nUJNQ  COOC  41SQ-17-M 


Centers  for  Disease  Control; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Auttiority 

Part  H.  chapter  HC  (Centers  for 
Disease  Control)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776.  dated 
October  14. 1980,  and  corrected  at  45  FR 
68296,  October  20. 1980,  as  amended 
most  recently  at  55  FR  39070,  September 
24. 1990)  is  amended  to  reflect  the 
revision  of  the  functional  statement  for 
the  Office  of  the  Director  (HCA521). 
Engineering  Services  Office  (HCA52), 
Office  of  Program  Support  (HCA5). 

Section  HC-B,  Organization  and 


Functions,  is  hereby  amended  as 
follows: 

After  the  functional  statement  for  the 
Engineering  Services  Office  (HCA52), 
delete  in  its  entirety  the  functional 
statement  for  the  Office  of  the  Director 
(HCA521)  and  substitute  the  following: 

(1)  Plans,  directs,  and  coordinates 
Engineering  Services  Office  (ESO) 
activities;  (2)  provides  technical 
assistance  for  and  reviews  maintenance 
and  operation  programs  of  field 
installations  and  recommends 
appropriate  action:  (3)  maintains  liaison 
with  the  Division  of  Health  Facilities 
Planning  of  the  Office  of  the  Assistant 
Secretary  for  Health;  (4)  plans  and 
directs  the  CDC  real  property  and  space 
management,  including  the  acquisition 
and  utilization  of  leased  space;  (5) 
provides  engineering  and  management 
direction  for  new  or  expanded  facilities 
and  for  major  repair  and  improvement 
of  existing  facilities;  (6)  plans  and 
schedules  activities  of  routine  or  special 
maintenance  and  repair  projects, 
including  estimating  and  expediting 
material  and  manpower  for  the  work 
accomplishment;  (7)  processes  data  for 
maintenance  management  systems  to 
develop  reports  and  analyses:  (8) 
provides  engineered  systems  and 
methods  necessary  for  special  research 
and  development  projects. 

Effective  Date:  January  31, 1991. 
Williatn  L  Roper. 

Director.  Centers  for  Disease  Control. 
|FR  Doc.  91-3053  Filed  2-7-91:  8:45  am) 
WLUMG  COOE  41M-1MI 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Policy  Development  and 
Researcti 

(Docket  No.  N-91-3207] 

Commission  on  Regulatory  Barriers  to 
Affordable  Housing;  Meeting 

AQENCV:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  HUD. 
ACTION:  Notice  of  open  meeting. 

summary:  The  Commission  was 


established  on  March  14, 1990  in 
accordance  with  the  provisions  of  the 
Commission's  charter  and  the  Federal 
Advisory  Committee  Act  (FACA).  The 
Commission  was  created  to  advise  the 
Secretary  on  the  nature  and  impact  upon 
costs  of  Federal.  State  and  local 
regulations  governing  the  construction 
of  housing.  The  Commission  was 
directed  to  present  findings  as  well  as 
advisory  recommendations  as  to 
possible  remedial  Federal  State,  and 
local  actions  that  can  be  taken  to 
eliminate  excessive,  duplicative  or 
unnecessary  regulations  that  increase 
the  cost  of  housing. 

Commission  meetings  were  held  in 
Washington.  DC  on  May  31,  September 
26,  and  December  14,  and  in  Chicago,  IL 
on  August  1.  Public  hearings  were  held 
in  Trenton.  NJ  on  July  11.  in  Chicago.  IL 
on  July  31  and  August  1.  in  San 
Francisco.  CA.  on  September  12  and  13. 
and  in  Washington.  DC.  on  September 
25. 1990.  The  purpose  of  these  hearings 
was  to  solicit  testimony  on  the  nature 
and  extent  of  regulatory  barriers  to 
affordable  housing  and  on  possible 
approaches  to  implementing  regulatory 
reform. 

TIME  AND  PU^CE:  The  Commission  will 
meet  on  Wednesday.  February  27  from 
7:30  p.m.  to  9:30  p.m.  and  Thursday,    • 
February  28. 1991  from  9:30  a.m.  to 
approximately  4:30  p.m.  The  meeting 
will  take  place  at  the  Omni  Shoreham 
Hotel.  2500  Calvert  Street.  NW.. 
Washington,  DC.  These  are  open 
meetings. 

aoenda:  The  Commission  will  discuss 
the  contents  of  the  final  report. 

PUBLIC  participation:  The  public  is 
invited  to  submit  written  comments  on 
aspects  of  the  Commission's  mandate  or 
activities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Heather  Aveilhe.  Office  of  Policy 
Development  and  Research,  room  8122, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington.  DC  20410.  Telephone:  (202) 
708-0544.  (This  is  not  a  toll-free 
number). 
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Dated:  February  5. 1991. 
lohn  C  Weidwr. 

Assistant  Secretary  for  Policy  Development 
and  Research,  United  States  Department  of 
Housing  and  Urban  Development 

(FR  Doc  91-3078  Filed  2-7-91;  8:45  am) 

MLLMO  COOE  4210-ei-« 


Office  of  ttte  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-91-1917;  FR-2934-N-11] 

Federal  Property  Suital>le  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

summary:  This  notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
EFFECTIVE  DATE:  February  8, 1991. 
ADDRESSES:  For  further  information, 
contact  James  Forsberg.  room  7262. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone  (202) 
70ft-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12. 1988 
Court  Order  in  National  Coalition  for 
the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.),  HUD  is  publishing  this  notice 
to  identify  Federal  buildings  and  real 
property  that  HUD  has  determined  are 
suitable  for  use  for  facilities  to  assist  the 
homeless.  The  properties  were  identified 
from  information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property. 

The  Order  requires  HUD  to  take 
certain  steps  to  implement  section  501  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411).  which 
sets  out  a  process  by  which  unutilized  or 
underutilized  Federal  properties  may  be 
made  available  to  the  homeless.  Under 
section  501(a),  HUD  is  to  collect 
information  from  Federal  landholding 
agencies  about  such  properties  and  then 
to  determine,  under  criteria  developed  in 
consultation  with  the  Department  of 
Health  and  Human  Services  (HHS)  and 
the  Administrator  of  General  Services 


(GSA).  which  of  those  properties  are 
suitable  for  facilities  to  assist  the 
homeless.  The  Order  requires  HUD  to 
publish,  on  a  weekly  basis,  a  notice  in 
the  Federal  Register  identifying  the 
properties  determined  as  suitable. 

Tlie  properties  identified  in  this  notice 
may  ultimately  be  available  for  use  by 
the  homeless,  but  they  are  first  subject 
to  review  by  the  landholding  agencies 
pursuant  to  the  court's  Memorandum  of 
December  14. 1988  and  section  501(b)  of 
the  McKinney  Act.  Section  501(b) 
requires  HUD  to  notify  each  Federal 
agency  about  any  property  of  such 
agency  that  has  been  identified  as 
suitable.  Within  30  days  from  receipt  of 
such  notice  from  HUD.  the  agency  must 
transmit  to  HUD;  (1)  Its  intention  to 
declare  the  property  excess  to  the 
agency's  need  or  to  make  the  property 
available  on  an  interim  basis  for  use  as 
facilities  to  assist  the  homeless;  or  (2)  a 
statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  on  an  interim  basis  for 
use  as  facilities  to  assist  the  homeless. 

First,  if  the  landholding  agency 
decides  that  the  property  cannot  be 
declared  excess  or  made  available  to 
the  homeless  for  use  on  an  interim  basis 
the  property  will  no  longer  be  available. 

Second,  if  the  landholding  agency 
declares  the  property  excess  to  the 
agency's  need,  the  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law  and  the  December  12, 1988  Order 
and  December  14. 1988  Memorandum, 
subject  to  screening  for  other  Federal 
use. 

Homeless  assistance  providers 
interested  in  any  property  identified  as 
suitable  in  this  Notice  should  send  a 
written  expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning.  U.S.  Public 
Health  Service.  HHS.  room  17A-10,  5600 
Fishers  Lane.  Rockville.  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportimity  to  utilize  a  suitable 
property,  providers  should  submit  such 
written  expressions  of  interest  within  30 
days  from  the  date  of  this  notice.  For 
complete  details  concerning  the  timing 
and  processing  of  applications,  the 
reader  is  encouraged  to  refei'  to  HUD's 
Federal  Register  notice  on  June  23, 1989 
(54  FR  28421).  as  corrected  on  July  3. 
1989  (54  FR  27975). 

For  more  information  regarding 
particular  properties  identified  in  this 
notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address). 


providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  GSA:  Ronald  Rice,  Federal 
Property  Resources  Services,  GSA,  18th 
and  F  Streets  NW..  Washington.  DC 
20405;  (202)  501-0067;  U.S.  Air  Force: 
Bob  Menke.  Boiling  AFB.  HQ-USAF/ 
LEER,  Washington,  DC  20332-5000;  (202) 
767-4191;  Dept.  of  Interior:  Lola  D. 
Knight  Department  of  Interior.  18th  and 
C  Sts.  NW..  Mailstop  5512.  Washington, 
DC  20240;  (202)  208-4080.  (These  are  not 
tolI-ft«e  numbers.) 

Dated:  January  31, 1991. 

Paul  Roitman  Bardack, 

Deputy  Assistant  Secretary  for  Economic 
Development 

Suitable  BuUdings  (by  State) 

Arkansas 

BIdg.  271.  E.  COE  Residence 

Hot  Springs  National  Park 

101  Hutson  Drive 

Hot  Springs.  AR.  Co:  Garland 

Landholding  Agency:  Interior 

Property  Number:  619110001 

Status:  Unutilized 

Comment:  1244  sq.  ft.;  1  story  wood  frame 

residence;  needs  rehab;  ofT-site  use  only. 
Bldg.  270.  M.  Reed  Residence 
Hot  Springs  National  Park 
321  Terryland  Drive 
Hot  Springs,  AR,  Co:  Garland 
Landholding  Agency:  Interior 
Property  Number  619110002 
Status:  Unutilized 
Comment:  2225  sq.  ft.;  1  story  stone  and  frame 

residence;  needs  rehab;  oflf-site  use  only. 
Bldg.  266,  D.  Graves  Rent  House 
Hot  Springs  National  Park 
108  Earhart 

Hot  Springs,  AR.  Co:  Garland 
Landholding  Agency:  Interior 
Property  Number  619110003 
Status:  Unutilized 
Comment:  744  sq.  ft.;  1  story  wood  frame 

residence;  needs  rehab;  ofT-site  use  only. 
Bldg.  267.  N.  Nooner  Rent  House 
Hot  Springs  National  Park 
215  Congress 

Hot  Springs,  AR,  Co:  Garland 
Landholding  Agency:  Interior 
Property  Number  619110004 
Status:  Unutilized 
Comment:  1537  sq.  ft.;  1  story  brick  veneer 

residence;  needs  rehab;  ofF-site  use  only. 
Bldg.  268,  L  Smith  Residence 
Hot  Springs  National  Park 
820  Music  Mountain  Road 
Hot  Springs,  AR,  Co:  Garland 
Landholding  Agency:  Interior 
Property  Number  619110005 
Status:  Unutilized 
Comment:  1687  sq.  ft.;  1  story  rock  veneer 

residence;  needs  rehab;  off-site  use  only. 
Bldg.  227,  C.  Smith  Residence 
Hot  Springs  National  Park 
1702-E  West  Grand 
Hot  Springs.  AR.  Co:  Garland 
Landholding  Agency:  Interior 
Property  Number  619110006 


Bi 
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SiBtat:  Ihutilixsd 

ComiMOl:  SIS  tq.  fl;  1  itoiy  ■ivGco/baaw 

residcBca:  aaaiii  nimbi  oB-tUm  uae  oaly. 
BIdg.  xn.  L  SchMk  BmMmhx 
Hot  Sprtagi  NatkNiai  Paik 
103  Flora  Uae 

Hot  Spnne*.  AR.  Co:  Cailand 
LandholdingA^ncy:  latarior 
Pimieity  Wmnfaer  SISI 10807 
SUtus:  UnaMiaHi 
Cammeat  lzat^.tLi  2  timfbmmm 

cnMncK  aaada  labik  off-itti  um  only; 

Bl%.  2S«. }.  Caniaar  Htai^uK* 

Hot  Springs  National  Park 

303CongreM 

Hot  Springs.  AR.  Co:  Garland 

Landholding  Agency:  Inteiior 

Property  Nuaibar  SMmnOt 

Status:  Unutilized 

Comment:  728  sq.  ft^^  1  story  stucco/frama 

residence;  needs  rehab;  off-site  use  only. 
BIdg.  259.  E.  Holland  Residence 
Hot  Springs  National  Park 
118  Clinton 

Hot  Springs,  AR.  Co:  Garland 
Landholding  Agency:  Intartor 
Property  NumtMr  61S110Q88 
Status:  Unutilized 
Comment:  1456  S4).  ft.;  1  story  wtood  frame 

residence:  needs  tehab;  off-site  uae  oaly. 
Bldg.  zaa  V.  Webb  itesidenca 
Hot  Springs  National  Park 
415  Pullman 

Hot  Springs,  AR.  Co:  Garland 
Landholding  Agency:  Interior 
Property  Number  6191ia(no 
Status:  Unutilized 
Comment:  1974  sq.  ft.:  2  story  wood  frame 

residence;  needs  rehab;  o^-site  use  only. 
Bidg.  261. ).  Phillips  Residence 
Hot  Springs  National  Park 
120  Sleepy  Valley  Road 
Hot  Springs,  AR.  Co:  Garland 
Landholding  Agency:  Interior 
Property  Number  619110011 
Status:  Unutilized 
Comment:  1298  sq.  ft.:  1  story  metal  tiding 

frame  residence;  needs  rehab;  off-site  use 

only. 

Bldg.  2SZ.  L  Rasmussen  Residence 

Hot  Springs  National  Park 

115  Daley  Drive 

Hot  Springs.  AR,  Co:  Garland 

Landholding  Agencjr  Interior 

Property  Number  619110012 

Status:  Unutilized 

Comment:  1475  sq.  ft.;  1  story  brick  veneer 

residence;  needs  reliab:  off-site  use  only. 
Bldg.  263,  H.  Mohie  Rent  House 
Hot  Springs  National  Park 
309  Terryland  Drive 
Hot  Springs.  AR.  Co:  Gariand 
Landholding  Agency:  Interior 
Property  Number  619110013 
Status:  Unutilized 
Comment:  971  sq.  ft.;  1  story  wood  frama 

residence  neMk  rwlMb:  off-sita  uaa  only. 
Bldg.  2M.  H.  MoMe  Mobile  Home 
Hot  Springs  Nationd  Park 
Above  303  Terryland  Ditve 
Hot  Springs,  AR.  Co:  Garland 
Landholding  Agency:  lalafiar 
Property  Number  619110014 
Status:  Unutilized 


Comment  4M  sq.  fU  noMla  hama;  oaads 

rehab;  oS^fta  aaa  oal{y. 
Bldg.  2BSlH.MaMa  Ban 
Hot  Syrk^Nattoaai  Parii 
Above  3W  Tasyland  DUwa 
Hot  Springs.  AR.  Co:  Carlaod 
Landholding.Agency:  Interkir 
Property  NUmbar  619I100I5 
Status:  UnntiRzed 
Comment:  IIM,  sq.  f).;  1  story  %rood  frame; 

needs  lafcafc  moat  rveeni  ose — apartment; 

off-sita  uaa  anly. 
Bldg.  200.  Ml  Read  Renl  Houaa 
Hot  Springs  Natkinal  Pazfc 
SlSTerrytaadOiva 
Hot  Sprinpt  AR.  Cat  Garland 
Landholding  Agency:  loteriot 
Property  Number  619110016 
Status:  Unutilized 
Comment  798  sq.  ft;  1  story  brick  and  stucco 

residence:  needs  rehab;  off-site  ose  only. 
Bldg.  272,  P.  Dickey  Residence 
Hot  Springs  National  Park 
111  McKinley 

Hot  Springs.  AR,  Co:  Garland 
Landholding  Agency:  Intvior 
Property  Nwnbar  619710017 
Status:  Uoatilized 
Comment:  748  sq.  ft;  1  story  %MOod  {ram* 

residence:  needs  rehab;  off-site  usa  oaly. 
Bldg.  274  D.  Jackson  Rant  House 
Hot  Spriaga  National  Park 
427  Holly  Street 
Hot  Springs,  AR.  Co:  Garland 
Landholding  Agency:  kiteiior 
Property  Ntunber:  619110919 
Status:  Unatiliaed 
Comment:  848  sq.  ft.;  1  story  wood  frame 

resideaca:  aaeda  rebab;  off-site  oae  only. 
Bldg.  27S  D.  lacksoD  Rant  House 
Hot  Springs  National  Park 
429  HoUy  Street 
Hot  Springs.  AR.  Co:  Garland 
Landholding  Agency:  Interior 
Property  Number  619110019 
Status:  Unutilized 
Comment:  1332  sq.  ft.;  1  story  wood  frame 

residence;  needs  rehab;  off-site  use  only. 
Bldg.  276  D.  fackson  Rent  House 
Hot  Springs  National  Park 
509  Holly  Street 
Hot  Springs,  AR.  Ca*  Garland 
Landholding  Ageacy:  Interior 
Property  Noaiber  819110020 
Status:  Unutilized 
Comment:  947  sq.  ft;  1  story  wood  frame 

residence;  needs  rehab:  off-site  use  only. 
Bldg.  277  D.  (ackson  Rent  House 
Hot  Springs  National  Park 
511  Holly  Street 
Hot  Springs.  AR  Co:  Garland 
Landholding  Agency:  Interior 
Property  Number  619110021 
Status:  UnotiUzad 
Comment:  1025  sq.  ft4 1  story  nwood  frame 

residence;  aeeds  rehab;  off-sita  usa  only. 

Bldg.  278.  B.  Green  Rent  Hboaa 
Hot  Springs  National  Park 
603Bowef 

Hot  Springs,  AR,  Co:  Qarland 
Landholding  Agency:  Interior 
Property  Number  819110DZ2 
Status:  UnntHizad 

Comiaeni'  1090  sq.  fl.r  1  story  wood  frwna 
residaaca;  aeeds  rehab;  off-sHa  aaa  aofy. 


North  DakoU 

Bldg.  101 

Fortuna  AirPbfca  Station 

Fortuaa,  NIX  Co:  Divide 

Location;  Located  on  North  Dakota  State 

Highway  1  foar  milas  weal  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Nuasbar.  ia9U08a& 
Status:  Excess 
Comment:  768  sq.  fl.;  2  bedroom  single  family 

housing  unit;  needs  rehab;  off-site  use  only. 
Bldg.  102 

Fortuna  Air  Force  Station 
Fortaaa.  HD,  Co:  Divide 
Location:  Located  on  Nerth  Dakota  Slate 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  SO  RMlet  north  of  WiNieton 

via  US.  Highway  SS. 
Landholding  Agency:  Air  Force 
Property  Number  189110096 
Status:  Excess 
Comment:  988  sq.  ft.:  3  bedroom  single  family 

housing  unit;  needs  rehab:  off  site  use  only. 
Bldg.  103 

Fortuna  Air  Force  Station 
Fortuna.  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  S,  four  miles  west  of  Fortuna  and 

approxiaiataly  SO  mikes  north  of  Williston 

via  U.S.  Highway  86. 
Landholding  AgeiKy:  Air  Force 
Property  Number  180110007 
Status:  Excess 
Comment  988  sq.  ft.;  3  bedroom  single  famDy 

housing  miit  needs  retiab;  off-site  use  only. 
Bldg.  104 

Fortuna  Air  Force  Station 
Fortuna,  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  S^  fours  miles  west  of  Fortune  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110098 
Status:  Excess 
Comment  988  sq.  ft.;  3  bedroom  single  family 

housing  unit:  needs  rehab;  off-site  use  only. 
Bldg.  106 

Fortaaa  Air  Force  Station 
Fortuna,  ND.  Ca:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  foar  miles  west  of  Fortune  and 

approximately  00  milas  north  of  Williston 

via  U.S.  Highway  as. 
Landholding  Agency:  Air  Force 
Property  Number  189110099 
Status:  Unutilized 
Comment:  988  sq.  ft.;  3  bedroom  single  family 

housing  unit;  needs  rehab;  off-site  use  only. 
Bldg.  106 

Fortuna  Anr  Force  Station 
Fortuna  ND.  Co:  Oh/ide 
Location:  Located  on  North  Dakota  State 

Highway  9,  foiu  mUes  west  of  Fortuna  and 

approximately  80  miles  north  of  Williston 

via  U.S.  Highway  86. 
LandhoMlng  Agency:  Air  Force 
Property  Number:  189110700 
Status:  Excan 
Comment:  988  sq.  ft.;  3  bedroom  smgle  family 

housii^  unit;  seeds  rehab:  off-site  ose  only. 
Bldg.  197 
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Fortuna  Air  Force  Station 

Fortuna,  ND,  Co:  Divide 

Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110101 
Status:  Excess 
Comment:  768  sq.  ft.;  2  bedroom  single  family 

housing  unit;  needs  rehab;  off-site  use  only. 
Bldg. 110 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110102 
Status:  Excess 
Comment:  768  sq.  ft.;  2  bedroom  single  family 

housing  unit;  needs  rehab;  off-sjte  use  only. 
Bldg.  Ill 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110103 
Status:  Excess 
Comment:  768  sq.  ft.;  2  bedroom  single  family 

housing  unit;  needs  rehab;  off-site  use  only. 
Bldg.  112 

Fortuna  Air  Force  Station 
Fortuna.  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110104 
Status:  Excess 
Comment:  1510  sq.  ft.;  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  113 

Fortuna  Air  Force  Station 
Fortuna.  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110105 
Status:  Excess 
Comment:  1510  sq.  ft.;  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only. 

Bldg.  114 

Fortuna  Air  Force  Station 

Fortuna.  ND.  Co:  Divide 

Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110106 
Status:  Excess 
Comment:  1510  sq.  ft.;  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  115 


Fortuna  Air  Force  Station 

Fortuna.  ND,  Co:  Divide 

Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110107 
Status:  Excess 
Comment:  1510  sq.  ft.;  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  116 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5.  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110108 
Status:  Excess 
Comment:  1510  sq.  ft;  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  117 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110109 
Status:  Excess 
Comment:  1595  sq.  ft;  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only 
Bldg.  118 

Fortuna  Air  Force  Station 
Fortuna,  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Aii-  Force 
Property  Number:  189110110 
Status:  Excess 
Comment:  2295  sq.  ft.;  4  bedroom  single 

family  housing  unit,  needs  rehab;  off-site 

use  only. 
Bldg.  119 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110111 
Status:  Excess 
Comment:  1595  sq.  ft.;  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  120 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110112 
Status:  Excess 


Comment:  1595  sq.  ft.;  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  121 

Fortuna  Air  Force  Station 
Fortuna,  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110113 
Status:  Excess 
Comment:  1595  sq.  ft;  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  122 

Fortuna  Air  Force  Station 
Fortuna.  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110114 
Status:  Excess 
Comment:  1595  sq.  ft;  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only 
Bldg.  123 

Fortuna  Air  Force  Station 
Fortuna.  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110115 
Status:  Excess 
Comment:  1510  sq.  ft;  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only. 
Bldg.  124 

Fortima  Air  Force  Station 
Fortuna,  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110116 
Status:  Excess 
Comment:  1510  sq.  ft,  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only 
Bldg.  125 

Fortuna  Air  Force  Station 
Fortuna.  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110117 
Status:  Excess 
Comment:  1510  sq.  ft;  3  bedroom  single 

family  housing  unit  with  attached  garage; 

needs  rehab;  off-site  use  only 
Bldg.  126 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 
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•pprtniautdir  W  mdm  Bortk  ci  WilUaton 

vteUAtll^riiyWL 
Undholding  AfHcyr  Air  Para* 
Property  Number  189110118 
Statu*:  ExceM 
Comment:  ISIO  aq.  ft.:  S  Wdnom  lingle 

family  keuaiot  eeit  with  attached  garage; 

■aeda  rahabc  off-aita  uae  only. 
Bld».U7 

Fortune  Air  Force  Statioa 
Portuna,  ND.  CoiDMde 
LocaHoo:  Located  OB  NoMh  DakoU  Stale 

Highway  5,  four  miles  wnt  of  Fortune  and 

appnudaaalaiy  80  nulBB  narth  d  WilUetM 

via  U^  Highway  81. 
Landholding  Agency:  Air  Force 
Property  Number  189110119 
Statua:  Excesa 
Comment:  1510  aq.  ft.;  3  bedroom  aiogle 

family  houaing  unit  with  attached  garage: 

needa  rehab;  o(f-*ite  use  only. 

Bld^ia 

Fortune  Air  Force  Station 

Fortune.  ND.  Co:  Divide 

Location:  Located  on  North  Dakota  State 

Highway  5.  four  miles  west  of  Fortune  and 

approximately  80  milea  north  of  Williston 

via  U.S.  Kgbway  8S. 
Landholding  Agency:  Air  Force 
Property  Number  189110120 
Status:  Excess 
Comment:  1510  sq.  ft.:  3  bedroom  single 

family  housing  unit  wMi  attache<f  garage; 

needa  rehab;  off-site  dbc  only. 

BIdg.  129 

Fortmc  Air  Force  Station 

Fortune.  ND.  Co:  Divide 

Location:  Located  on  North  Dekota  State 

Highway  S.  four  mHes  west  of  Portnna  and 

approximately  60  miles  north  of  WiHiatoR 

vieU.S.HIgbwa78». 
Landholding  Agewcy  Air  Poroa 
Property  Numlwr  189119121 
Status:  Excess 
Comment:  1510  sq.  ft;  3  betkoem  single 

family  housing  unit  with  attached  garage; 

needa  rebab;  off-aita  uee  only. 
BI%1«1 

Portnna  Air  Force  Stetion 
Fortune.  ND.  Co:  Divide 
Locetion:  Located  on  North  Dakota  State 

Highway  S,  four  ndiea  w«at  of  Portuna  and 

approximately  80  miles  north  of  WiiUston 

via  U.S.  Highway  88. 
Landholdiwg  Agaawy  Air  Poica 
Property  Number  18ini0122 
Stetua:  Excesa 
Comment:  364  sq.  ft.:  1  stall  vehicle  garage: 

needs  rehab;  off-site  use  only. 
BIdg.  142 

Fottuna  Air  Farce  Baae 
Portuna.  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  Stale 

Highway  5,  four  mliea  weat  of  Fortune  and 

approximately  80  miles  north  of  WiUiaton 

via  U.S.  Highway  85. 
Landholding  Agency:  Mt  Force 
Property  Number.  189110123 
Statur  Excess 
Cdounent:  624  sq.  ft.;  2  stall  vehicle  gerage; 

needs  rehab;  off-site  use  only. 

Bidg. 143 

Fortune  Air  Force  Station 

Foituna.  NO.  Ca  Divide 


Locetion:  Loceted  on  Nortb  Dekota  Slata 
Highway  5,  four  mile*  waat  of  Portuna  end 
appsaBdnataly  69  niiiae  aoitk  af  WilUaton 
viaU.8.Hi^way8fc 

Landhoytaff  Ageacy:  Air  FoBoe 

Property  Number  1B9110>M 

Status:  Excess 

Comment:  624  sq.  ft.:  3  steU  vekide  garage: 
needs  rehab;  off-site  use  only. 

BIdg.  144 

FortMM  Air  Farce  Statiosi 

Fortune.  ND.  Cot  DIvida 

Locetion:  Located  on  North  Dekote  Stale 
Highway  5.  four  milea  wad  of  Fortuaa  and 
approximately  80  miliea  nocth  of  WUliaton 
via  U.S.  Highway  88. 

Landholding  Agency:  Air  Force 

Property  Nunben  189110125 

Status:  Excess 

Comment:  624  sq,  ft:  2  atatl  vehicle  garage: 
needs  rehab:  off-site  use  only. 

BIdg.  145 

Fortune  Air  Force  Station 

Fortune.  ND^  Ca:  Divide 

Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  milies  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Nwnber  189110128 
Statue;  Bxceea 
Comment:  894  aq.  ft.;  2  stall  vehicle  garegr, 

needs  rehab:  off-site  use  only. 
BIdg.  201 

Fortuna  Air  Force  Base 
Fortuna.  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highiiay  5,  four  miles  west  of  Fortune  and 

approximately  80  mtites  north  of  Wflliston 

via  U.S.  Highway  BS. 
Landholding  Agency:  Air  Force 
Property  Number  189119127 
Status:  Bxceea 
Comment:  1303  sq.  ft.;  3  bedroeaa  single 

family  relocatabta  hnwsiag  onit;  naad* 

rehab:  off-site  use  only. 

BIdg.  202 

Fortuna  Air  Force  Baaa 

Fortuna.  ND,  Co:  Divide 

Location:  Located  on  North  Dakota  State 

Highway  &  faarntlee  weat  of  Fortuna  and 

approximately  80  milies  north  of  WilliatoB 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Properly  Number  189110128 
Status:  Exceaa 
CoBunent:  1203  sq.  ft^  3  bedroom  single 

family  relocatable  houaing  unit;  needs 

rehab;  off-site  use  only. 
BIdg.  203 

Fortuna  Air  Force  Station 
Fortuna.  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  8,  four  aiilee  west  of  Fortuna  end 

approximately  80  niUea  north  of  WiUiaton 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110129 
Status:  Excesa   . 
Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  houaing  unit:  needa 

rehab:  off-site  use  only. 
BIdg.  204 

Fortuna  Air  Force  Station 
Fortuna.  ND.  Co:  Divide 


Location:  Located  on  Nartfa  Dakota  Statu 
Highway  S,  four  milea  west  of  Fortuna  aeul 
appraodiBataly  80  niUes  north  of  WiUiaton 
via  U.S.  Hi^wefjF  98. 

LandkoMng  Agency.  Air  Force 

Property  Number  189110130 

Status:  Excess 

Comment:  1203  sq.  ft.;  3  bedroom  single 
family  relocatable  housing  unit*  needs 
rehab;  off-site  use  only. 

BIdg.  205 

Fortuna  Air  Force  Station 

Fortuna.  ND.  Co:  Divide 

Location:  Lecated  on  North  Dakota  State 

Highway  S.  fcxir  milaa  weat  of  Fckrtuna  and 

appniiilsaatiily  80  miliea  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  180110131 
Status:  Excess 
Comment:  1389  aq.  ft;  3  bedroooi  single     i 

family  relocataMe  heweing  unit*  needa 

rehab:  off-site  use  only. 
BIdg.  206 

Fortuna  Air  Force  Station 
Fortuna.  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5.  four  miles  west  of  Fortuna  and 

approximately  60  milies  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110132 
Status:  Exceaa 
Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit:  needs 

rehab;  off-site  use  only. 
BIdg.  207 

Fortuna  Air  Force  Stetion 
Fortune,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  Slate  . 

Highway  5,  fois-  miles  west  of  Portuna  and 

approximately  60  miUes  north  of  Williston 

via  U.S.  Highway  85. 
Landholdiof  Agency:  Air  Force 
Property  Huanber  189110133 
Status:  Excess 
Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit;  needa 

rehab:  off-site  use  only. 
BIdg.  208 

Fortuna  Air  Force  Station 
Fortuna.  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5.  four  mites  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110134 
Statua:  Excess 
Comment:  1203  sq.  ft.;  3  bedroom  single     ■ 

family  relocatable  houaing  unit;  needs 

rehab;  off-site  use  only. 
BIdg.  309 

Fortuaa  Air  Force  Statkui 
Fortuna.  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5.  four  milea  uwst  of  Fortune  and 

approximately  60  milies  north  of  Williston 

via  U.&  Highiiaay  96. 
LandhokUsig  Agency:  Air  Pores 
Property  Number.  189110138 
Status:  Excess 
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Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

rehab;  off-site  use  only. 
BIdg.  210 

Fortima  Air  Force  Station 
Fortuna.  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5.  four  miles  west  of  Fortuna  and 

approximately  60  milies  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110136 
Status:  Excess 
Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

rehab;  off-site  use  only. 
BIdg.  211 

Fortuna  Air  Force  Station 
Fortuna,  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  milies  north  of  Williston 

via  U.S.  Highway  65. 
Landholding  Agency:  Air  Force 
Property  Number  189110137 
Status:  Excess 
Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

rehab;  off-site  use  only. 
BIdg.  212 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  milies  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110138 
Status:  Excess 
Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

rehab;  off-site  use  only. 
BIdg.  213 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110139 
Status:  Excess 
Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

rehab;  off-site  use  only. 
BIdg.  214 

Fortuna  Air  Force  Station 
Fortuna,  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5.  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Ldndtiolding  Agency:  Air  Force 
l*roperty  Number  189110140 
Status:  Excess 
Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit:  needs 

rehab;  off-site  use  only. 
BIdg.  215 

Fortuna  Air  Force  Station 
Fortuna.  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  US.  Highway  85. 


Landholding  Agency:  Air  Force 
Property  Number  180110141 
Status:  Excess 
Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

rehab;  off-site  use  only. 
BIdg.  216 

Fortuna  Air  Force  Station 
Fortuna,  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5.  four  miles  west  of  Fortuna  and 

approximately  60  milea  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110142 
Status:  Excess 
Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

rehab:  off-site  use  only. 
BIdg.  217 

Fortuna  Air  Force  Station 
Fortuna.  ND.  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110143 
Statua:  Excess 
Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

rehab;  off-site  use  only. 
BIdg.  218 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110144 
Status:  Excess 
Comment:  1203  sq.  ft.;  3  bedroom  single 

family  relocatable  housing  unit;  needs 

rehab;  off-site  use  only. 
BIdg.  221 

Fortuna  Air  Force  Station 
Fortuna.  ND,  Co:  Divide 
Location:  Located  on  North  Dakoia  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110145 
Status:  Excess 
Comment:  672  sq.  ft.;  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
BIdg.  222 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110148 
Status:  Excess 
Comment:  672  sq.  ft.;  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
BIdg.  223 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 


Landholding  Agency:  Air  Force 

Property  Number  189110147 

Status:  Excess 

Comment:  672  sq.  ft.;  2  staU  vehicle  garage; 

needs  rehab;  off-site  use  only. 
BIdg.  224 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110148 
Status:  Excess 
Comment:  672  sq.  ft.;  2  stall  vehicle  garage; 

needa  rehab;  off-site  uae  only. 
BIdg.  225 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110149 
Status:  Excess 
Comment:  672  sq.  ft.;  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
BIdg.  226 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110150 
Status:  Elxcess 
Comment:  672  sq.  ft.;  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
BIdg.  227 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110151 
Status:  Excess 
Comment:  672  sq.  ft.;  2  stall  vehicle  garage; 

needs  rehab;  off-site  uae  only.    . 
BIdg.  228 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortima  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110152 
Statua:  Excess 
Comment:  672  sq.  ft.;  2  stall  vehicle  garage; 

needs  rehab;  off-site  use  only. 
BIdg.  229 

Fortuna  Air  Force  Station 
Fortuna,  ND,  Co:  Divide 
Location:  Located  on  North  Dakota  State 

Highway  5,  four  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110153 


F( 
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Status:  Exceu 

Comment:  872  iq.  ft^  S  Mai  vehid*  fvaga; 
needs  rehab;  off-site  use  only. 

Ohio 

Parcel  2 

Lock  and  Dam  *16 
Waahingtoa  OK  Co:  WvtiiiigtMi 
LocatioK  Ob  llM  Oil*  BiMse  «  ailM 
)  ftoa  ktow  MataMBnik 

Landholding  Agency:  CSA 

Property  Numbo:  MHlflnA    . 

Sutus:  Excess 

Comment  2  story  brick  frame:  subiisct  (a 

peitodis  floodiiv  poaeiy*  I 

pipes;  most  ret— <  uee    af~ 
CSA  NO.  2-GR(1)-OH-730 

Parcel  1 

Lock  and  Dam  #ie 

WashiniUA  OH.  C«:  Wfnsliinflinn 

Location:  Ob  liH  OhiB  Riwec  4  mdes 

do  w—fc— 1  frai  Htm  MlaMasus, 

Grandview  Township. 
Landhoiding  Agenqf:  CSA 
Property  Number  SWMBU 
Status:  Excess 
Comment.  2^  stosy  brick  imow;  suhject  to 

periodic  Hoodio^  poaaibia  aabaatoa  on 

pipes:  most  recent  use — storage. 
CSA  NO.  2-CR(l)-OH-730 

South  Dakota 

Bldg.8434C 

Ellswortfr  Air  R>rc8  Bkrse 

286  MHy  MtcfaeU;  Skyway  Huusiiig 

Ellsworth  AFB.  SD,  Co:  Peraiiagton 

Landhoiding  Agency:  Air  Force 

Property  Number  189118837 

Sutus:  Unutilized 

Commest:  MO  s({.  n.;  2  story  wood  fi  aiue 

residence;  stnictarally  defer  lorated; 

possible  asbestos:  potential  utilities: 

secured  area  with  alt 


Bldg.8433G 

EUsworlh  Air  Force  Btae 

294  BEHy  MHchelL  Skyway  Hbuaing 

Ellsworth  ATO,  SD,  Co:  f^iuiiiigton 

Landhoiding  Agency:  Air  Force 

Property  Number  t8moe34 

Sutus:  Unutilized 

Comment:  936  sq.  ft.;  1  story  wood  tmat 
resKnRce^  stractnraify  deteriorated^ 
possible  asbestgt;  potential  ntilitieR 
secured  area  with  alternate  access. 

Bldg.8432E 

Ellsworth  Air  Force  Base 

310  Billy  MltLfleD.  Skyway  Housing 

Ellsworth  Am.  SD,  Co:  Penningtan 

LantftoiQfRg  Agefic3r  Air  rulLe 

Property  Number  188110099 

Status:  Unutilized 

Comment  1114  sq.  ft:  2  story  wood  frame 
residence,  structurally  deteriorated; 
possible  asbestos;  potential  utlhtieK 
secured  area  with  ahemate  access. 

Bldg.847QA 

Ellsworth  Air  Force  Base 
563  Billy  Mitchell.  Skyway  Honshig 
Ellsworth  AFB,  SD.  Car.  ^nnington 
Landhoiding  n^jBOcy^  AirPEvrce 
Property  Nambert  189118898 
Status:  Unutilized 

Comment:  887  sq.  ft.;  1  story  wooil  freme 
residence;  structurally  JWeriiwaPgd; 


possible  asbestos;  pofential  ntintiaa; 
secured  area  %vith  alternate  access. 

Bldg.  6438A 

Ellsworth  Air  Force  Base 

250  Billy  Mitchell.  Skyway  Housing 

Ellsworth  AFB,  SD,  Co:  nnnington 

Landhoiding  Agency:  Air  Force 

Property  Number  189118037 

Status:  Unutilized 

Comment  12T9  sq.  ftr  1  story  wood  fhime 
lesiueucR  structurally  OTteriontedi 
posaibie  asbestos,  potenttaf  uttfitier 
secured  area  with  alternate  accas s. 

Bldg.8435C 

Ellsworth  Air  Force  Base 

274  Billy  klitchall.  Skyway  kfouslng 

Ellsworth  AF&  SO,  Co;  Peankigton 

Landhoiding  Agency:  Aii  Force 

Property  Number  189110038 

Sutus:  Unutilized 

Comment  960  sq.  ft.;  2  story  wood  frame 
residence;  structurally  deteriorated; 
passible  asbestos;  potential  utiUties: 
secured  ana  with  alternate  acaess. 


Bldg.  8461D 

Ellsworth  Air  Force  Base 

449  Billy  Mitchell.  Skyway  liaiislt 

Ellsworth  AFB,  SD,  Co:  Pennington 

Landholdii«  h^aer.  Air  Poice 

Property  Nanbar  iani«a» 

Status:  Unutilized 

Comment:  960  sq.  ft.;  2  story  wood  frame 

residence;  structural^  deteriorated; 

possible  asbestos;  potsaliai  atilttiar. 

secured  acea  with  ahanwta  access. 
Bldg.8437B 

Ellsworth  Air  Force  Base 
280  Billy  Mitchell.  Skyway  Haaaiat 
Ellsworth  AFB,  SD.  Ca  Penniaglos 
Landhoiding  Agency:  Air  Focce 
Property  Number  189110040 
Status:  UnottUaad 
Comment  tWt  s^.  ft;  2  fHiry  weod  frame 

residence;  structurally  ^erioieted; 

possible  asbestos;  potential  utilities; 

secured  area  with  alt 


Bldg.  8423A 

Ellsworth  Air  Force  Bfeae 

466  BiUy  MNcbeli,  Slqfway  Houaieg 

EllswNirtii  AFB,  SOi  Co:  ftnaingtDn 

Landhoiding  Agency:  Air  Force 

Property  Number  180n0841 

Status:  Unutilized 

Conunent:  1170  sq.  ft;  2  story  wood  fiwne 

residence:  stracterally  deteriorated; 

possible  asbestoat  potential  utilities; 

secured  area  with  alternate  access. 
Bldg.8432D 

Ellsworth  Air  Force  Base 
312  Billy  Mitchelf.  Skyway  Housing 
Ellsworth  Am  SD.  Co".  Knnmgton 
LanJfioiifing  Agency.  Air  Force 
Property  Number  18911004Z 
Status:  Unutilized 
Comment:  960  sq.  ft.;  2  story  woodltrame 

residence;  structurally  deteriorated; 

possible  asbestos;  potential  utiHtiea; 

secured  area  with  alternate  actress. 
Bldg.  8429B 

Ellsworth  Air  Force  Base 
400  Billy  Mitchell.  Skyway  Houshig 
Ellsworth  AFB,  SD.  Co:  Ffennington 
Landhoiding  Agency:  AirPbrce 
Property  Pfumber  18B11(XM3 
Sutus:  Unutilized 


Comment  SSf  s^.  fr.;  1  story  wood  frame 

residencar  stnetara^r  deteriorated; 

possible  asbestos:  potential  utilities; 

secured  area  with  alternate  access. 
Bldg.  8435A 

Ellsworth  Air  Force  Base 
278  Billy  MHcheft,  Skyway  Housing 
Ellsworth  AFB;  SD.  Co:  Pennington 
Landhohlfaig  Agency:  Air  Force 
Property  Number  l«ni0O«4 
Status:  Unutilized 
Comment:  1213  sq.  ft.;  2  story  wood  frame 

resideiwe;  structuially  deteriorated; 

possible  asbestos;  potential  utilities; 

secured  area  with  alternate  access^ 
Bldg.8440D 

Ellsworth  Air  Force  Baa* 
230  Billy  Mitchell.  Skyway  Heusir^ 
Ellswortk  AFa  SD,  Co:  Penaii^tao 
Landholdint  Agency:  Air  Forca 
Property  Fkiaiber  180110046 
Status:  Unutilized 
Comment:  960  sq.  ft;  2  stary  wood  frame 

residence;  structunlly  dateriocated; 

possible  asbestos;  potential  utilities: 

secured  area  witb  aUamete  aaeeaa. 

Bldg.  84990 

Ellsworth  Air  Force  Baea 

297  Billy  Mitchell,  Skyway  Housing 

Ellsworth  AFB,  SD,  Co:  Penmngton 

Landhoiding  Agency:  Air  Force 

Property  Number  1891M84» 

Statue:  Uwaliiiacd 

Comment  1T14  a^  ft;  2  story  wood  frame 

residence;  structurally  c^eriorated; 

possible  asbestos;  potential  utilities; 

secured  area  with  altetnate  access. 
Bldg.  8417B 

Ellsworth  Ab*  Force  Base 
532  Billy  Mitchell,  Skyway  Housing 
Ellsworth  AFB.  SD,  Co:  Pennington 
Landhoiding  Agency:  Air  Force 
Property  Number  189110047 
Status:  Unutilized 
Comment  ni4  sq,  ft.;  2  story  wood  frame 

residence;  structurally  i^Bteiierated; 

poaaibteaabesleR  potential  utilities; 

secured  area  with  alternate  access. 
Bldg.  8461E 

Ellsworth  Air  Force  Base 
451  Billy  Mitchell,  Skyway  Housing 
Ellsworth  AFB,  SD,  Co:  Pfennington 
Landhoiding  Agency:  Ait  Force 
Property  Number  189118048 
Status:  Unutilized 
Comment:  1114  sq.  ft.:  2  story  Mrood  frame 

residence;  structurally  deteriorated; 

possible  asbestos;  potential  utilities; 

secaren  area  vntft  alternate  access. 
Bldg.  8447A 

Ellsworth  Air  Force  Base 
216  Billy  Mitchell,  Skyway  Housing 
Ellsworth  AFB,  SD,  Co:  Pennington 
Landhoiding  Agency:  Air  Force 
Property  Number  189110048 
Status:  UhuUlized 
Comment  1213  sq.  ft.;  2  story  wood  frame 

residence;  structurally  deteriorated; 

possible  asbestos;  potential  utilities; 

secured  area  with  altenrate  access. 
Bldg.8443B 

Ellsworth  Air  Torce  Base 
Ellsworth  AFB.  SD.  Co:  Pennington 
Landhoiding  Agency:  Air  Force 
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Property  Number  189I100SO 

Status:  Unutilized 

Comment:  1114  sq.  ft;  2  story  wood  frame 
residence;  stmctiiralty  deteriorated: 
poasible  asbestos;  potential  utilities; 
secured  area  with  alternate  access. 

Bldg.  8429A 

Ellsworth  Air  Force  Base 

402  Billy  Mitchell,  Skyway  Housing     ' 

Ellsworth  AFB,  SD,  Co:  l>Bnnington 

Landhoiding  Agency:  Air  Force 

Property  Number  188110661 

Status:  Unutilized 

Comment  837  sq.  ft;  1  story  wood  frame 

residence;  structurally  deteriorated; 

possible  asbestos:  potential  utilities; 

secured  area  with  alternate  access. 

Bldg.  8458B 

Ellsworth  Air  Force  Base 

415  Billy  Mitchell,  Skyway  Housing 

Ellsworth  AFB,  SD.  Co:  Pennington 

Landhoiding  Agency:  Air  Force 

Property  Number  189110052 

Status:  Unutilized 

Comment:  1120  sq.  ft;  2  sUiry  wood  frame 
residence:  structurally  deteriorated: 
possible  asbestos;  potential  utilities; 
secured  area  wiA  alternate  < 


Bldg.  8428A 

Ellsworth  Air  Force  Base 

410  Billy  Mitchell,  Skyway  Housing 

Ellsworth  AFB,  SD.  Co:  Pennington 

Landhoiding  Agency:  Air  Force 

Property  Number  1801100S3 

Status:  Unutilised 

Comment:  1114  sq.  ft;  2  story  wood  frame 

residence:  stnictucally  deteriorated; 

possible  asbestos:  potential  utilities; 

secured  area  with  alternate  access. 

Bldg.  84a7B 

Ellsworth  Air  Force  Base 

254  Billy  Mitchell.  Skyway  Housing 

Ellsworth  AFB,  SD.  Co:  Pennington 

Landhoiding  Agency:  Air  Force 

Property  Number  189110054 

Status:  Unutilized 

Comment  1114  sq.  ft.;  2  story  wood  frame 
residence;  structurally  deteriorated: 
possible  asbestos;  potential  utilities; 
secured  area  with  ahemate  access. 

Bldg.  84680 

Ellsworth  Air  Force  Base 

535  Billy  Mitchell  Skyway  Housing 

Ellsworth  AFB.  SD.  Co:  Pennington 

Landhoiding  Agency:  Air  Force 

Property  Number  189110065 

Status:  Unutilized 

Comment:  1114  sq.  ft.;  2  story  wood  frame 
residence;  structurally  deteriorated; 
possible  asbestos:  potential  utilities: 
secured  area  with  allemate  acceas. 

Bldg.844«2A 
Ellsworth  Air  Force  Base 
455  Billy  Mitchell,  Skyway  Housing 
Ellsworth  AFB,  SD.  Co:  Pennington 
Landhoiding  Agency:  Air  Force 
Property  Number  189110066 
Status:  Unutiliied 

Comment  1120  sq.  ft;  2  story  wood  frame 
residence;  structurally  deteriorated: 
possible  asbestos:  potential  utilities; 
secured  area  with  alternate  access. 

Bldg.  8420A 

Ellsworth  Air  Force  Base 

496  Billy  Mitchell 


Ellsworth  AFB,  SD,  Ca  Pennington 

Landhoiding  Agency:  AirForce 

Property  Number  189110057 

Status:  Unutilized 

Comment:  1114  sq.  ft.;  2  story  wood  frame 

residence;  structurally  deteriorated; 

possible  asbeetes;  potential  utilities; 

secured  area  with  alternate  access. 

Bldg.  6432B 

Ellsworth  Air  Force  Base 

316  Billy  Mitcfaefl.  Skyway  Housing 

Ellsworth  AFB.  SD.  Co:  Pennington 

Landhoiding  Agenc3r:  Air  Force 

Property  Number  189110058 

Status:  Unutilized 

Comment  1114  sq.  ft.;  2  story  wood  frame 
residence;  stmcturally  deteriorated: 
possible  asbestos;  potential  utilities; 
secured  area  with  alternate  access. 

Bldg.  643eA 

Ellsworth  Air  Force  Base 

266  Billy  Mitchell  Skyway  Housing 

Ellsworth  AFB.  SD.  Co:  Pennington 

Landhoiding  Agency:  Air  Force 

Property  Number  188110059 

Status:  Unutilized 

Comment:  1129  sq.  ft.;  2  story  wood  frBine 
residence;  structwaWy  deteriorated; 
possible  asbestoei  potential  atilitiea: 
secured  area  with  alternate  access. 

Bldg.  84e3B 

Ellsworth  Air  Force  Base 

654  Billy  Mitchell.  Skyway  Housing 
Ellsworth  AFB.  SD.  Co:  Pennington 
Landhoiding  Agency:  Air  Force 
Property  Number  189110080 
Status:  Unutilized 
Comment:  1114  sq.  ft.;  2  story  wood  frame 

residence;  structurally  deteriorated; 

possible  asbestos;  potential  utilities; 

secured  area  with  alternate  access. 

Bldg.  8457F 

Ellsworth  Air  Force  Base 

411  Billy  Mitchell,  Skyway  Housing 

Ellsworth  AFB.  SD.  Co:  Pennington 

Landhoiding  Agency:  Air  Force 

Property  Number  189110061 

Status:  Unutilized 

Comment  1170  sq.  ft;  2  story  wood  frame 

residence:  structurally  deteriorated; 

possible  asbestos;  potential  utilitiea; 

secured  area  with  alternate  access. 

Bldg,  8434E 

Ellsworth  Air  Force  Base 

282  Billy  Mitchell,  Skyway  Housing 

Ellsworth  AFB,  SD,  Co:  Pennington 

Landhoiding  Agency:  Air  Force 

Property  Number  189110082 

Status:  Unutilized 

Conunent:  1114  sq.  ft;  2  story  wood  frame 

residence;  structurally  deteriorated; 

possible  asbestos:  potential  utilities; 

secured  area  with  alternate  access. 

Bldg.  8447D 

Ellsworth  Air  Force  Base 

217  Billy  Mitchell,  Skyway  Housing 

Ellsworth  AFB,  SD,  Co:  Pennington 

Landhoiding  Agency:  Air  Force 

Property  Number  189110063 

Status:  Unutilized 

Comment:  1114  sq.  ft.;  2  story  wood  frame 

residence;  stracturaHy  deteriorated; 

possible  asbestos;  potential  utilities; 

secured  area  with  alternate  access. 
Bldg.  8461F 


Ellsworth  Air  Force  Base 

453  Billy  Mitchell,  Skyway  Housing 

Ellsworth  AFB,  SD,  Co:  Pennington 

Landhoiding  Agency:  Air  Force 

Property  Number  188110804 

Sutus:  Unutilised 

Comment:  1170  sq.  ft.:  2  story  wood  frame 
residence;  structurally  deteriorated: 
possible  asbestos;  potential  utilities; 
•ecured  area  with  alternate  access. 

Bldg.  8437A 

Ellsworth  Air  Force  Base 

282  Billy  Mitchell  Skyway  Housing 

Ellsworth  AFB,  SD,  Co:  Pennington 

Landhoiding  Agency:  Air  Force 

Property  Number  189110065 

Status:  Unutilized 

Comment:  1213  sq.  ft.;  2  story  wood  frame 

residence:  structurally  deteriorated; 

possible  asbestos;  potential  utilities; 

secured  area  with  alternate  access. 

Bldg.  8433H 

Ellsworth  Air  Force  Baea 

292  Billy  Mitchell.  Skyway  Housing 

Ellsworth  AFB.  SD.  Co:  Penmngton 

Landhoiding  Agency:  Air  Force 

Property  Number  188110066 

Sutus:  Unutilized 

Comment:  897  sq.  ft;  1  story  wood  frame 

residence;  structurally  deteriorated; 

possible  asbestos:  potential  utilities: 

secured  area  with  alternate  i 


Bldg.  6459A 

Ellsworth  Air  Force  Base 

421  Billy  Mitchell,  Skyway  Housing 

Ellsworth  AFB,  SD.  Co:  Pennington 

Landhoiding  Agency:  Air  Force 

Property  Number  180110087 

Status:  Unutilized 

Comment  1170  sq.  ft:  2  story  wood  frame 
residence;  structurally  deteriorated: 
possibte  aabestos;  potential  utilities; 
secured  area  with  alternate  access. 

Bldg.  8453C 

Ellsworth  Air  Force  Base 

295  Billy  Mitchell  Skyway  Housing 

Ellsworth  AFB,  SD.  Co:  Pennington 

Landhoiding  Agency:  Air  Force 

Property  Number  189110088 

Status:  Unutilized 

Comment:  1114  sq.  ft:  2  story  wood  frame 

residence;  structurally  deteriorated; 

possible  asbestos;  potential  utilitier. 

secured  area  with  ahemate  access. 

Bldg.8488E 

Ellsworth  Air  Force  Base 
11  Front  Street  Skyway  Housing 
Ellsworth  AFB,  SD.  Co:  Pennington 
Landhoiding  Agency:  Air  Force 
Property  Number  189110089 
Status:  Unutilized 

Comment:  963  sq.  ft.;  2  story  wood  frame 
residence;  structurally  deteriorated; 
possible  asbestos:  potential  utilitier, 
secured  area  with  alternate  access. 

Bidg.8488F 

Ellsworth  Air  Force  Base 
10  Front  Street  Skyway  Housing 
Ellsworth  AFB,  SD,  Co:  Pennington 
Landhoiding  Agency:  AirForce 
Property  Number  189110070 
Sutus:  Unutilized 

Conmient:  963  sq.  ft;  2  story  wood  frame 
residence:  structurally  deteriorated; 
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pouible  asbestos;  potential  utilities:  Comment:  963  sq.  ft.:  2  stoiy  wood  frame  Landholding  Agency:  Air  Force 

secured  area  with  alternate  access.  residence;  structurally  deteriorated:  Property  Number  189110004 

Bldg.  8479G  possible  asbestos:  potential  utilities;  Status-  Unutilized 

Ell«.orth  Air  Force  Base  secured  area  with  alternate  access.  Comment:  2859  sq.  ft.;  1  stoiy:  possible 

Sls^rlh^XS-  S^!^^,!:Son  S?A^;?d'Lan.  ' teT  ■""'  "^"'  '^'^ '"'' """' 

Landholding  Agency:  Air  Force  Ellsworth  APR  SD,  Co:  Pennington 

Property  Number  189110071  Landholding  Agency:  Air  Force  Universe  of  Properties:  - 

Status:  Unutilized  Property  Number  189110079  Total 177 

Comment:1114  sq.  ft.;  2  story  wood  frame  Status:  Unutilized  Suitable  136 

residence;  structurally  deteriorated;  Comment:1114  sq.  ft.;  2  story  wood  frame  SuitableBuiliMsIIIZlIZZZZ!!!!  136 

possible  asbestos;  potential  utilities;  residence;  structurally  deteriorated;  Suitable  Land  0 

secured  area  with  alternate  access.  possible  asbestos;  potential  utilities;  Unsuitable     41 

Bldg.  8483D  secured  area  with  alternate  access.  ...  ,.  .,  "o"'\"j'  - 

Hl^rth  Air  Force  Base  Bldg.  8415E  n  S*  P"''?"^ " 

37  Front  Street  Skyway  Housing  Ellsworth  Air  Force  Base  Unsuitable  Land 0 

Ellsworth  AFB.  SD.  Co:  Pennington  606  Arnold  Lane.  Skyway  Housing  Number  of  Resubmissions 0 

Landholding  Agency:  Air  Force  Ellsworth  AFB,  SD.  Co:  Pennington  (FR  Doc.  91-2879  Filed  2-7-91;  6:45  am] 

Property  Number  189110072  Undholding  Agency:  Air  Force  mtAma  enw  4*i«.>.^ 

Status:  Unutilized  Property  Number  189110060  -iiuiio  cobk  «io-»hi 

Comment  960  sq.  ft.;  2  story  wood  frame  Status:  Unutilized  _ 

residence;  structurally  deteriorated;  Comment:1114  sq.  ft.;  2  story  wood  frame 

possible  asbestos;  potential  utilities;  residence:  structurally  deteriorated;  DFOABTUPftrr  nr  Tue  larreBiAa 

secured  area  with  alternate  access.  possible  asbestos;  potential  utilities;  v^rmn  i  men  i  ur  i  nc  INTEHIOH 

Bldg.  8473C  secured  area  %vith  alternate  access. 

Ellsworth  Air  Force  Base  Bldg.848ec  Joint  Tribal/BIA/DOl  Advisory  Task    - 

91  Front  Street.  Skyway  Housing  Ellsworth  Air  Force  Base  Force  On  Bureau  Of  incMan  Affairs 

Ellsworth  AFB.  SD.  Co:  Pennington  29  Front  Street.  Skyway  Housing  Reorganization,  Pul>iiC  Meeting 

Landholding  Agency:  Air  Force  Ellsworth  AFB.  SD.  Co:  Pennington 

Property  Number  180110074  Landholding  Agency:  Air  Force  «««m*^.  n»„o,*™««.  „r  .u    i  .    • 

Status:  Unutilized  Property  Num^r  189110073  AOSMCV:  Department  of  the  Intenor. 

Comment:  980  sq.  ft.;  2  story  wood  frame  Status;  Unutilized  SUMMARY:  The  Office  of  the  Assistant 

residence:  structurally  deteriorated:  Comment:1170  sq.  ft.;  2  story  wood  frame  Secretary— Indian  Affairs  is  announcino 

possible  asbestos;  potential  utilities:  residence;  structurally  deteriorated:  the  forthcnmino  m»Ptino  nf  tho  Inin» 

secured  area  with  alternate  access.  possible  asbestos:  potential  utilities;  frihal /rS  mniTS     t     J  c 

Bldg.8489D  secured  area  with  alternate  access.  Tnbal/BIA/DOl  Advisory  Task  Force 

EUsworth  Air  Force  Base  on  Bureau  of  Indian  Affairs 

1  Front  Street.  Skyway  Housing  ^**°*  Reoganization  (Task  Force). 

Ellsworth  AFB,  SD,  Co:  Pennington  Bldg.  605  «*..»..  n  .     t-  j  «. 

Undholding  Agency:  Air  Force  Brooks  Air  Force  Base  DATSS.  Date.  Time,  and  Place:  February 

Property  Number  189110075  San  Antonio.  TX.  Co:  Bexar  26.  27,  and  28. 1991;  9  a.m.  to  5:30  p.m. 

Status:  Unutilized  Landholding  Agency:  Air  Force  daily;  Holiday  Inn  Crowne  Plaza.  300 

Comment:  983  sq.  ft;  2  story  wood  frame  Property  Number  189110090  Army  Navy  Drive.  Arlington  Virginia 

residence;  structurally  deteriorated:  Status:  Unutilized  The  meetings  of  the  Task  Force  are  open 

possible  asbestos;  potential  utilities:  Comment:  392  sq.  ft.;  1  story  sheet  metal  to  the  Dublic. 
secured  area  with  alternate  access.                      building;  most  recent  use — storage; 

Bldg.  8463E  possible  asbestos;  needs  rehab.  FOR  FURTHER  INFORMATION  CONTACT: 

Ellsworth  Air  Force  Base  Bldg.  696  Additional  information  concerning  the 

36  Front  Street.  Skyway  Housing  Brooks  Air  Force  Base  meetinn  of  the  loint  Tribal /BIA  /nni 

Ellsworth  AFB.  SD,  Co:  Pennington  San  Antonio.  TX.  Co:  Bexar  AHv  anr^TTcl  pI^L       n  r 

Landholding  Agency:  Air  Force  Landholding  Agency:  Air  Force  AdviSOH'  Task  Force  on  Bureau  of 

Property  Number  189110076  Property  Number  189110091  Indian  Affairs  ReoganizaUon  may  be 

Sutus:  Unutilized  Status:  Unutilized  obtained  by  contacting  Ms.  Veronica 

Comment:960  sq.  ft.;  2  story  wood  frame  Comment:  1344  sq.  ft.;  possible  asbestos:  most      Murdock.  Designated  Federal  Officer,  at 
residence:  structurally  deteriorated;  recent  use— auto  hobby  shop;  needs  rehab.       (202)  208-4173. 

possible  asbestos;  potential  utilities:  Bldg.  697 

secured  area  with  alternate  access.  Brooks  Air  Force  Base  AGENDA:  The  )oint  Tribal/BIA/DOI 

Bldg.  8489B  San  Antonio,  TX.  Co:  Bexar  Advisory  Task  Force  on  Bureau  of 

Ellsworth  Air  Force  Base  Landholding  Agency:  Air  Force  Indian  Affairs  Reorganization  will 

?ii.worfh  ATO^irr '^  S"""*.  STT"']',^'^'^!;  '^"^  discuss  the  comments  received  from 

Ellsworth  AFB.  SD.  Co:  Penmngton  Status:  Unutilized  »-jKo1  i«o^«—  «    .u    t     i  b 

Landholding  Agency:  Air  Force  Comment:  770  sq.  ft.:  possible  asbestos:  most        ^^^'  ^^fT   .    ^^  ^^^^  ^°"=® 

Property  Number  189110077  recent  use— supply  store:  needs  rehab.  proposed  structure  and  concepts;  review 

Status:  Unutilized  Bldg.  698  current  management  improvement 

Comment:  963  sq.  ft.:  2  story  wood  frame  Brooks  Air  Force  Base  initiatives  underway  within  the  Bureau  ' 

residence:  structurally  deteriorated;  San  Antonio.  TX.  Co:  Bexar  of  Indian  Affairs;  determine  the  topics  to 

possible  asbestos:  potential  utilities:  Landholding  Agency:  Air  Force  be  covered  and  the  methodology  to  be 

BldT^^t  '  ""'"■  ^^^''r^^'-  '"^'^  -"ed  in  addressing  open  issuesfand 

aSv^rifAir  Force  Base  ISent-^sS^^st- ft-:  1  story  corrugated  iron-      f^ "''*' '*"'^'" '°' ^'^ 'T'"'""^"* 

823  Front  Street  Skyway  Housing  possible  wtes^osiieisrehaSt  °'  «  "«^  "•''7"  «♦«»«'"!"»  ""^ 

Ellsworth  AFB,  SD,  Co:  Pennington  recent  use— recreation,  workshop.  organizational  structure  for  the  Bureau. 

Undholding  Agency:  Air  Force  Bldg.  699  Summary  minutes  of  the  meeting  will  be 

Property  Number  189110078  Brooks  Air  Force  Base  made  available  upon  request  from  the 

Status:  UnuUlized  San  Antonio,  TX  Co:  Bexar  contact  person. 
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Dated  February  4, 1S»1. 
Veronica  MusJock. 

Designated  Federal  Officer,  Joint  Tribal /BIA/ 
DOI  Advisory  Task  Force  oa  Bureau  of  Indian 
Affairs  Reorgaaiiation. 
[FR  Doc  91-^)40  Filed  2-7-91;  6:45  am] 
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Bureau  of  Land  IManagement 

lCA-060-1-4410-12] 

Amenchnent  of  tne  necreetion  ciewent 
of  tt>e  California  Deaert  Conservation 
Area  Plan 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Revised  notice  of  intent;  notice 

of  public  workshops. 

summary:  In  accordance  with  43  GFR 
1010.5-5.  notice  is  given  diat  die  Bureau 
of  Land  Management  (BLM)  intends  to 
amend  the  recreation  element  of  the 
California  Desert  Conservation  Area 
(CDCA)  Plan.  In  accordance  with  BLM 
planning  regulations,  an  environmental 
impact  statement  (EIS)  will  be  prepared 
to  the  Plan  amendment. 

The  purpose  of  this  amendment  is:  (1) 
To  define  under  what  conditions 
competitive  and  noncompetitive 
motorized  vehicle  events  can  be 
permitted  on  public  lands;  (2)  to  clarify 
the  application  in  the  CDCA  of  existing 
regulations  regarding  Off  Highway 
Vehicle  (OHV)  events;  and  (3)  to 
streamline  the  BIATs  OHV  event 
permitting  process  in  the  California 
Desert.  The  BLM  is  considering  the 
establishment  of  criteria  for  evaluating 
applications  for  permits  to  conduct 
competitive  and  noncompetitive 
motorized  vehicle  evraits  on  public 
lands  outside  of  open  areas.  These 
criteria  would  be  derived  from  issues 
and  concerns  identified  by  the  BLM  and 
by  the  public  and  considered  necessary 
to  meet  the  MJvTs  multiple  use  mandate 
in  accordance  with  the  Federal  Land 
Policy  and  Management  Act  (PUMA). 

Th^  notice  modifies  Federal  Register 
notices  published  on  January  18, 1990 
(Vol.  55,  No.  12)  and  April  30, 1990  (VoL 
55.  No.  83)  which  addressed  {woposals  to 
delete  four  competitive  recreational 
routes  from  the  CDCA  Plan  and  to 
prohibit  competitive  events  in  desert 
tortoise  habitat  categories  1  and  2. 
These  eariier  proposals  will  be 
considered  in  the  context  of  this  broader 
amendment  to  the  recreation  element  of 
the  CDCA  Plan. 

Members  of  the  public  are  invited  to 
attend  public  worioiiop  sessions  on  this 
proposed  amendment  to  help  the  BLM 
identify  issves  and  concerns  related  to 
competitive  and  noncompetitive 


motorized  vehicle  events  on  public 
lands.  Written  comments  and 
statements  on  issues  and  concerns  will 
also  be  accepted. 
DATES:  Written  comments  will  be 
accepted  from  the  public  until  March  15. 
1991.  Public  woriiahope  on  the 
amendment  will  be  held  as  follows: 
February  20. 19B1, 7-9:30  p.mu.  Comfort 

Inn.  8000  Parkway  Drive,  La  Mesa, 

Cahfomia. 
February  25. 1981, 7-«:30  pjn.,  Double 

Tree  Hotel,  100  The  City  Drive, 

Orange.  California. 
February  26, 1991,  7-9:30  p.m..  Needles 

High  School,  Washington  Avenue. 

Needles,  California. 
March  5. 1991,  7-9:30  p.m..  Barstow 

Station  Irm,  1511  East  Main  Street. 

Barstow,  California. 
March  7, 1991,  7-9:30  p.m..  Carriage  Inn, 

901  China  Lake  Blvd..  Ridgecrest. 

California. 
ADDRESSES:  Written  comments  should 
be  sent  to  the  District  Manager, 
California  Desert  District,  1695  Spruce 
Street  Riverside,  California  92S07. 
FOR  FURTHER  INFORMATION  CONTACT 

Molly  S.  Brady,  Chief,  Planning  and 

Environmentfd  Assistance,  California 

Desert  District.  1695  Spruce  Street, 

Riverside.  California  92507.  (714)  276- 

642a 

SUPPLEMENTARY  INFORMATION:  The 

CDCA  Plan  of  1980  estabhshed 
management  guidelines  for  organized 
competitive  vehicle  events  on  public 
lands  in  the  California  Desert  Among 
other  things,  the  Plan  provided  for  long- 
distance point-to-point  events  by 
delineating  three  competitive  recreation 
routes — a  Johnson  Valley  to  Parker 
route,  a  Parker  "400"  route,  and  a 
Stoddard  Valley  to  Johnson  Valley 
route.  The  1980  Plan  also  identified  10 
special  requirements  for  race  events  in 
Multiple-Use  Class  L  areas,  in  addition 
to  those  contained  in  the  multiple-use 
guidelines  set  forth  in  the  1980  Plan.  In 
1982,  the  Plan  was  amended  to  provide 
for  an  additional  point-to-point 
competitive  route — a  Barstow-to-Vegas 
route — and  management  guidelines  for 
its  use. 

Changes  in  resource  conditions, 
particularly  dramatic  declines  in  the 
desert  tortoise  population,  as  well  as 
management  problems  associated  with 
point-to-point  racing  events  led  to  a 
decision  by  the  BLM  to  consider 
deletion  of  the  four  competitive 
recreation  routes  from  the  CDCA  Plan. 
The  BLM  announced  its  intention  to 
amend  the  Wan  by  deleting  the  four 
routes  and  invited  pid)iic  comments  on 
the  proposed  amendment  in  a  notice 
published  in  the  Fedecal  leister  on 
January  1&  199a  (Vol.  55.  No.  12).  A 


second  Fedsfal  Register  notice  was 

published  on  April  30, 1990  (Vol.  55,  No. 
83)  which,  among  other  things,  proposed 
an  additional  amendment  to  the  Plan 
which  would  prohibit  competitive 
motorized  vehicle  events  in  desert 
tortoise  habitat  Categories  1  and  2.  The 
April  30  notice  invited  public  comments 
and  extended  the  public  comment 
period  on  the  January  IB  nobce  until 
May  30. 1900. 

Based  on  the  comments  received  on 
those  notices,  it  became  apparent  that 
the  issues  and  concerns  regarding 
motorized  vehicle  events  in  the 
California  Desert  were  broader  than 
initially  anticipated.  In  reevaluating  the 
situation,  the  BLM  determined  that 
additional  revisions  to  the  organized 
competitive  vehicle  events  guidance  in 
the  recreation  element  of  the  CDCA  Plan 
may  be  warranted  as  well  as 
development  of  guidance  of  motorized 
vehicle  events  which  are  essentially 
noncompetitive  in  nature.  Public 
workshops  to  be  h^  in  February  and 
March  1901  are  intended  to  provide 
opportunities  for  public  input  into  the 
development  of  the  proposed 
amendment  and  alternatives. 

Dated  February  4, 1991. 
Richatd  E.  Crowe, 
Acting  District  Manager. 
[FR  Doc.  91-3174  Filed  2-7-91;  8:45  amj 
BtUJNOCOOC  431«-«IHi 


[Wy-O1O-01-4332-0a;  FES  f  1-21 

AvallabHity  of  Final  WUdemess 
Environmental  Impact  Statement  (EIS) 
for  ttte  Washakie  Reeource  Area, 
Wortand  District,  WY 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  availability  of 

Washakie  Final  Wilderness 

Environmental  Impact  Statement 

Wyoming. 

summary:  The  Washakie  Wilderness 
Environmental  Statement  assesses  the 
environmental  consequences  of 
managing  five  wilderness  study  areas  as 
wilderness  or  nonwildemess.  The 
alternatives  assessed  include:  (1)  A  "No 
Wilderness  Alternative"  for  each 
wilderness  study  area;  (2)  an  "All 
Wilderness  Alternative"  for  each 
wilderness  study  area:  (3)  a  'Tartial 
Wilderness  Alternative"  for  three 
wilderness  study  areas;  and  (4)  a 
"Wilderness  Enhancement  Alternative" 
for  four  wilderness  study  areas. 

The  names  of  the  wilderness  study 
areas,  their  total  acreage,  and  the 
acreage  recommended  suitable  and 
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nonsuitable  under  the  Proposed  Action 

are: 

Honeycombs — 21,000  acres — 21,000 

acres  nonsuitable  for  wilderness 

Cedar  Mountain — 21.560  acres — 10,223 

acres  suitable  for  ivildemess  and 

11,337  acres  nonsuitable  for 

wilderness; 
Medicine  Lodge — 7.740  acres — 3,600 

acres  suitable  for  wilderness  and 

4,140  acres  nonsuitable  for  wilderness; 
Alkali  Creek— 10,000  acres — 8,187  acres 

suitable  for  wilderness  and  1,913 

acres  nonsuitable  for  wilderness;  and 
Trapper  Creek — 7,200  acres — 7,200  acres 

suitable  for  wilderness. 

Tne  Bureau  of  Land  Management 
wilderness  proposal  will  ultimately  be 
forwarded  by  the  Secretary  of  the 
Interior  to  the  President  and  by  the 
President  to  Congress.  The  final  decision 
on  wilderness  designation  rests  with 
Congress. 

In  any  case,  no  action  on  these 
proposals  can  be  taken  by  the  Secretary 
of  the  Interior  during  the  30  days 
following  the  fding  of  this  EIS.  This 
complies  with  the  Council  of 
Environmental  Quality  Regulations,  40 
CFR  1501.10b(2). 

SUPPIBMCNTAIIV  INRMMATION:  Copies 
of  the  environmental  impact  statement 
may  be  obtained  from  the  District 
Manager.  Bureau  of  Land  Management. 
Woriand  District.  P.O.  Box  119, 
Worland,  Wyoming  82401. 

Copies  are  also  available  for 
inspection  at  the  following  locations: 
Department  of  the  Interior,  Bureau  of 
Land  Management,  Office  of  Public 
Affairs.  1849  C  Street  NW.. 
Washington,  DC  20240. 
Bureau  of  Land  Management,  Wyoming 
State  Office,  2515  Warren  Avenue. 
Cheyenne,  Wyoming  82001. 
Bureau  of  Land  Management,  Woriand 
District  Office,  101  South  23rd  Street, 
Woriand.  Wyoming  82401. 
row  FURTHER  mroRMATK>N  CONTACT: 
Mark  Goldbach,  EIS  Team  Leader, 
Bureau  of  Land  Management,  P.O.  Box 
119,  Woriand,  Wyoming  82401,  (307) 
347-9871. 

Dated:  January  25, 1991. 
lonathan  P.  Oeason. 

Director.  Office  of  Environmental  Affairs. 
[FR  Doc.  91-2382  Filed  2-7-91;  8:45  am) 
MJJNQ  COK  aw-am 


(IO-050-01-4320-141 

Shoshone  District  Grazing  AcMsory 
Board;  Meeting 

AQCNCV:  Bureau  of  Land  Management. 
(BLM),  Inferior. 


r.  This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  a 


meeting  of  the  Shoshone  District 
Grazing  Advisory  Board. 

DATES:  Wednesday,  March  13, 1991.  at » 
a.m. 

ADDRESSES:  BLM  District  O^ce,  400 
West  F  Street.  Shoshone,  ID  83352. 
FOR  FUTMER  mTORMATION  contact:  K 

Lynn  Bennett,  District  Manager, 
Shoshone  District  Office,  P.O.  Bojf  2-B, 
Shoshone,  ID  83352.  Telephone  (208) 
886-2206  or  FTS  554-6110. 
SUPPLEMENTARY  INroRiMATION:  The 
proposed  agenda  for  the  meeting 
includes  the  following  items:  (1)  Idaho 
Designated  Stream  Segments  of 
Concern;  (2)  Monument  Resource  Area 
AMPs;  (3)  Forage  Outlook  for  1991;  (4) 
Bennett  Hills  RMP  Progress  Report;  (5) 
General  Items  of  Interest;  and  (6) 
Disburse  Advisory  Board  Funds. 

Operation  and  administration  of  the 
Board  will  be  in  accordance  with  the 
Federal  Advisory  Committee  Act  of  1972 
(Pub.  L  92-463;  5  U.S.C.  appendix  1)  and 
Department  of  Interior  regulations, 
including  43  CFR  part  1984. 

The  meeting  will  be  open  to  the 
public.  Anyone  may  present  an  oral 
statement  between  11  and  12  or  may  file 
a  written  statement  regarding  matters 
on  the  agenda.  Oral  statements  will  be 
limited  to  ten  minutes.  Anyone  wishing 
to  make  an  oral  statement  should  notify 
the  Shoshone  District  by  Monday, 
March  11, 1991.  Records  of  the  meeting 
will  be  available  in  the  Shoshone 
District  Office  for  public  inspection  or 
copying  within  30  days  after  the 
meeting. 
K  Lynn  Bennett, 
District  Manager, 
[FR  DOC.  91-3048  Filed  2-7-91;  8:45  amj 

MJJNO  COOC  OtO-OO-M 

(WY920-01-5700-11] 

Wyoming  State  Office  Public  Room 
Hours 

aoency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Change  in  Public  Room  Hours: 
Wyoming. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately,  the  hours  for  the 
Wyoming  State  Office  Public  Room  are 
9  a.m.  to  4  p.m.,  Monday  through  Friday 
(except  holidays). 
EFFECTIVE  DATE:  February  8. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  E.  Enright  Chief,  Branch  of 
Records,  Wyoming  State  Office,  Bureau 
of  Land  Management,  P.O.  Box  1828. 
Cheyenne.  WY  82003  (307)  775-6150. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  43  CFR  1821.2-l(a)  the 
Wyoming  State  Office  has  established 
hours  that  the  office  is  open  to  the 


public  for  the  purpose  of  conducting 
public  transaction  such  as  filing  of 
applications  and  other  documents,  the 
sale  of  records,  maps,  firewood  and 
Christmas  tree  permits,  as  well  as  for 
the  inspection  of  those  public  records. 

Dated:  January  29, 1991. 
Ray  Brubaker, 

State  Director.  Wyoming. 

[FR  Doc.  91-3018  Filed  2-7-91;  8:45  amJ 

BttXINQ  COOE  431»-2>-M 


[MT-020-01-4120-09;  M-76849] 

Availability  of  the  Bull  Mountains 
Exchange  Record  of  Decision  et  al. 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  availability  of  the  Bull 
Mountains  Exchange  Record  of  Decision 
and  Notice  of  Realty  Action.  M-76849, 
exchange  of  federal  coal  lands  in 
Musselshell  and  Yellowstone  Counties 
for  private  lands  in  Madison, 
Beaverhead,  Deer  Lodge,  and  Carbon 
Counties,  Montana. 

summary:  In  May  1988.  Meridian 
Minerals  Company  (Meridian)  submitted 
a  land  exchange  application  to  the 
Bureau  of  Land  Management  (BLM)  for 
consideration.  Meridian  proposed  the 
exchange  to  acquire  3,673.16  acres  of 
selected  federal  coal  lands  for  9,873.19 
acres  of  offered  private  lands.  A  Draft 
EIS  addressing  the  impacts  of  the 
proposed  exchange  and  alternatives    - 
was  issued  in  October  1989.  The  Final 
EIS  was  issued  in  November  1990. 

BLM  has  made  the  decision  to 
consummate  the  exchange  with  the 
following  conditions: 

1.  Only  underground  mining  is 
allowed  on  the  selected  federal  coal 
lands; 

2.  Based  on  the  application  of  the 
unsuitability  criteria,  all  the  selected 
federal  coal  lands  were  suitable  for 
underground  mining.  Two  areas  in  T.  6 
N..  R.  27  E.  Section  18  NW^NWVi  were 
identified  as  unsuitable  for  longwall 
mining  (24.5  acres  for  floodplains:  6 
acres  for  homesite).  These  two  areas  are 
unsuitable  for  longwall  mining  unless 
the  company  and  the  regulatory 
agencies  can  reach  agreement  that  these 
areas  can  be  mined  safely  by  the 
longwall  method.  These  two  areas  can 
be  mined  by  the  room-and-pillar 
method. 

3.  Development  and  mining  of  the  Bull 
Mountains  coal  must  occur  within  10 
years  ttora  the  date  of  issuance  of  the 
patent  at  a  minimum  production  level  of 
500.000  tons  of  coal  per  year.  The 
development  and  mining  can  initially 
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occur  on  either  the  private  Meridian- 
owned  coal  or  the  selected  fiederal  coal 
as  long  as  a  mine  is  developed  and 
producing  coal  at  the  mJnimuin  level  of 
production.  If  there  is  no  development 
and  a  mine  is  not  in  production  at  the 
minimum  level  of  500,000  tons  of  coal 
per  year  at  the  end  of  10  years,  then  an 
overriding  royalty  rate  of  one  percent 
accrues  to  the  federal  government  at 
day  one,  0001  AM  hours  on  the  eleventh 
year  of  the  anniversary  date  of  the 
issuance  of  the  patent  Each  succeeding 
year  that  there  is  no  development  at  the 
minimum  production  rate,  the  overriding 
royalty  rate  will  increase  an  additional 
one  percent  at  0001  AM  hours  on  the 
anniversary  date  of  the  patent  issuance 
until  it  reaches  a  maximum  ei^t  percent 
royalty  rate  eighteen  (18)  years  after 
issuance  of  the  patent  or  it  reaches  the 
prevailing  underground  federal  royalty 
rate,  whichever  is  greater.  Any  royalty 
revenues  accruing  to  the  federal 
government  under  these  conditions  will 
be  treated  the  same  as  royalty  revenues 
under  the  Mineral  Leasing  Act  whereby 
these  revenues  are  shared  with  the  State 
of  Montana. 

Copies  of  the  Record  of  Decision  will 
be  available  at  each  pubUc  library 
located  in  Musselshell.  Yellowstone. 
Rosebud.  Madison.  Custer,  Beaveriiead. 
Deer  Lodge,  and  Carbon  Coimties.  In 
addition,  copies  will  be  available  at 
libraries  in  Billings,  Worden,  Butte, 
Ennis,  Colstrip,  Forsyth,  Helena,  Miles 
City,  and  Roundup.  Copies  will  be 
available  upon  request  from  the  Bureau 
of  Land  Management,  Miles  City  District 
Office,  P.O.  Box  940,  Miles  City, 
Montana,  59301.  Telephone  (406)  232- 
4331.  Pubhc  reading  copies  will  be 
available  for  review  at  the  following 
BLM  locations: 
Bureau  of  Land  Management,  Office  of 

External  Affairs,  Main  Interior 

Building,  room  5600, 18th  and  C 

Streets.  NW.,  Washington,  DC  20240. 
Bureau  of  Land  Management,  Office  of 

External  Affairs,  Montana  State 

Office,  222  North  32nd  Street.  Billings, 

Montana  59107. 
Bureau  of  Land  Management.  Miles  City 

District  Office,  West  of  Miles  City. 

Miles  City,  Montana  59301. 
Bureau  of  Land  Management,  Butte 

District  Office,  106  North  Parkmont. 

Butte.  Montana  59702. 
Bureau  of  Land  Management,  Dillon 

Resource  Area.  Obey  Building,  Dillon, 

Montana  59725. 
Bureau  of  Land  Management.  Garnet 

Resource  Area.  3255  Fort  Missoula 

Road,  Missoula,  Montana  S9B01. 
Bureau  of  Land  Management,  Billings 

Resources  Area.  810  East  Main  Street. 

Billings.  Montana  59106. 


In  accordance  with  this  decision  the 
following  described  federal  coal  estate 
has  been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976, 43 
U.S.C  1716. 

Principal  Meridian  Montana 

T.  6  N.,  R.  27  E., 

Sec.  la  all  20,  all;  3a  aO. 

Aggregating  1,913.72  acres  of  federal  coal 
estate  in  Musaelshell  County.     . 
T.  5  N..  R.  27  E., 

Sea  4,  Lots  1,  2.  3, 4. 
T  6  N   R  27  E 

Sec-V  bU;  32,  N%.  SEy4;  34.  NV4.  SWV*. 

Aggregating  1,759.44  acres  of  federal  coal 
estate  in  Yellowstone  County.  The  above- 
described  lands  ag^egate  3,873.16  acres  of 
federal  coal  estate  in  the  two  counties. 

In  exchange  for  the  federal  coal  estate 
in  the  above-described  lands,  the  United 
States  will  acquire  the  following 
described  private  lands  from  Meridian 
Minerals  Company,  Englewood. 
Colorado. 

Principal  Meridian  Montana 

T.  8  S.,  R.  1  W.. 

Sea  15,  All  West  of  Bast  Buik  of  River  25, 
Part  N  ViSEV*  lying  East  of  West  Bank. 
T.  9  S.,  R.  1  W., 

Sec.  1.  Lots  8, 7,  SW^NEV*. 

Aggregating  697.45  acres  of  private  lands  in 
Madison  County. 

T.  1  N.  R.  13  W., 
Sea  9,  SWV4.  'NWy4NWV^  17.  Part  lying 
SE  of  C/L  of  Big  Hole  River.  19,  Part  lying 
SE  of  C/L  of  Big  Hole  River. 
Aggregating  1,297.92  acres  of  private  lands 
in  Beaverhead  County. 

T.  1  N..  R.  13  W., 
Sea  17,  Part  WViNWVi  lying  West  of  C/L 
of  Big  Hole  River  19,  Part  lying  NW  of 
C/L  of  Big  Hole  River. 
Aggregating  177.56  acres  of  private  lands  in 
Deer  Lodge  County. 

T.  9  S.  R.  21  E., 
Sec.  1,  Lots  1,  2,  3, 4:  3,  Lots  2.  3. 4,  SVaNVi. 

SV4;  5  Lots  1,  2, 3, 4,  S%NV4,  N%SV4. 

SV^SE%;  7,  all:  9,  NE%,  NV^NWV^, 

SViSWV4;  11,  all;  13,  UU  3. 4;  15,  NV^ 

W%SWy4,  E>4SEy4,  SWy«SEy4;  17,  all; 

19,  all;  21,  all:  23,  all;  25.  Lots  1. 2.  3;  27. 

all:  29,  all;  31,  Lots  1. 2.  3, 4;  33,  Lots  1.  2, 

3,4. 
Aggregating  7,700.26  acres  of  private  lands 
in  Carbon  County.  The  above-described 
private  lands  that  the  United  States  will 
acquire  in  the  exchange  aggregate  9,873.19 
acres  in  the  four  counties. 

SUPPtfMENTARY  INFORMATION:  The 

United  States  will  acquire  9.873.19  acres 
of  private  lands  in  Madison. 
Beaverhead,  Deer  Lodge,  and  Carbon 
Counties  from  Meridian  for  3,673.16 
acres  of  federal  coal  estate  in 
Musselshell  and  YeOowstone  Counties. 
Montana.  The  federal  coal  estate  to  be 
exchanged  to  Meridian  contains  5i4S 


million  tons  of  ooal  of  whidi  43.6  miltioo 
tons  of  coal  are  recoverable  by  the 
longwall  mining  operation  or  27.3  million 
tons  of  coal  are  recoverable  by  the 
room-and-piUar  mining  operation. 

The  federal  coal  estate  to  be 
exchanged  has  a  fair  market  valae  of 
$730,000;  whereas,  ttie  private  lands  to 
be  acquired  have  a  fair  market  value  of 
$1,149,700.  The  difference  in  value 
accruing  to  the  United  States  is  a 
donation  frora  Meridian. 

The  publication  of  this  notice 
segregates  the  locatable  mineral  estate 
in  the  lands  described  above  from 
location  and  entry  under  the  mining 
laws,  but  not  from  exchange,  pursuant 
to  section  206  of  FLPMA  for  a  period  of 
2  years  {ram  the  date  of  first  publication. 

This  exnhangr  is  consistent  with 
sections  205  and  206  of  FLntiA  (43 
U.S.C.  1716),  aa  well  as  the  Miles  Qty 
and  Butte  EHstrict  land-use  plans  which 
address  management  of  the  public  lands 
and  resources  m  the  resource  areas 
involved.  There  were  also  no 
inconsistencies  with  previous  land-use 
planning  decisions. 

Public  involvement  and  participation 
occurred  throughout  the  EIS  and 
exchange  process  and  is  in  conformance 
with  current  planning,  land  exchange 
and  coal  exchange  regulations  (43  CFR 
parts  1600,  2200,  and  2203).  Public 
interest  factors,  as  outlined  in  BLM 
Manual  2200.06B.  were  considered  and 
addressed  in  the  Record  of  Decision. 
BLM  has  determined  the  public  interest 
is  well  served  by  the  decision  to 
consummate  the  exchange  with  the 
conditions  outlined  in  tlue  Record  of 
Decision. 

The  exchange  will  be  made  subject  to: 

1.  The  conditions  outlined  in  the  Record 
of  Decision  on  underground  mining, 
unsuitable  areas,  and  the 
development  clause. 

2.  A  reservation  to  the  United  States  of 
all  remaining  minerals,  except  the 
coal  estate  in  the  lands  to  be 
transferred  to  Meridian,  together  with 
the  ri^t  to  explore,  prospect  for.  mine 
and  remove  same  under  all  applicable 
laws  and  regulations. 

3.  A  reservation  to  Meridian  of  the  oil 
and  gas  estate  and  all  rights  and 
interests  pertaining  thereto  on  all  the 
lands  being  transferred  to  the  United 
States.  The  entire  remaining  mineral 
estate  together  with  the  right  to 
explore,  prospect  for,  mine  and 
remove  same  will  be  transferred  to 
the  United  States  on  said  lands. 

4.  A  restriction  will  be  placed  on  the 
lands  being  transferred  to  the  United 
States  in  Madison,  Beaverhead,  and 
Deer  Lodge  Counties  which  will 
provide  for  a  no  surface  occupancy 
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stipulation  for  oil  and  gas 
development. 
5.  This  exchange  will  be  made  subject  to 
all  valid  existing  rights  and 
reservations  of  record  on  all  lands 
and  interests  in  land  to  be  transferred 
ran  WMTMR  INfOWMATlOW  COWTACTt 
Information  related  to  the  exchange, 
including  the  Final  Environmental 
Impact  Statement  and  Record  of 
Decision,  is  available  for  review  at  the 
Bureau  of  Land  Management,  Miles  City 
District  Office.  West  of  Miles  City,  P.O. 
Box  940,  Miles  City.  Montana  59301. 
OATO:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Bureau  of  Land 
Management.  Montana  State  Office.  222 
North  32nd  Street.  P.O.  Box  3680a 
Billings.  Montana  59107-6800.  Any 
adverse  comments  will  be  evaluated  by 
the  BLM  and  this  realty  action  may  be 
sustained,  vacated,  or  modified.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated  January  30, 19S1. 
Thomas  P.  LooBie. 

Acting  State  Director. 

[PR  Doc  91-2706  Filed  2-7-91: 8:45  am] 


(a^)10-Q1-010»-3110-1(M}20%  NMNM 
•074$] 

iMuanc*  Of  Exchang*  Convwyanc* 
DocunMnt;  N«w  Mexico 

AQCNCV:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 


f.  The  United  States  issued  an 
exchange  conveyance  document  to  New 
Mexico  and  Arizona  Land  Company  on 
August  22. 1990,  for  the  surface  and 
mineral  interests  in  the  following 
described  land  located  in  Dona  Ana 
County,  New  Mexico,  pursuant  to 
section  208  of  the  Act  of  October  21. 
1976  (43  U.S.C.  1716)  and  section  502  of 
the  Act  of  December  31, 1987  (101  Stat 
1544): 

N«w  Mexico  PrindiMl  Metidian.  New 
Mndca 

T.  23  S.,  R.  1  E.. 

Sec.  28,  SW^NW%.  WKEKEKNEV* 
SWVi.  WV4EV4NEWiSW%,  WV4EV4 

swvd,  wvisw%,  wv4NEy4SEy4Swy4, 

and  SE^SE^SWK: 
Sec.  33.  WV4NE%NE%NWV4.  NWV4NEy4 
NW%.  SV4NE^^NW%.  NWy4NWy4,  and 
SEViNVV^. 
Containing  3054)0  acre*. 

In  exchange  for  the  above-described 
and  mineral  interests  therein.  New 


Mexico  and  Arizona  Land  Company 
reconveyed  to  the  United  States  the 
mineral  interests  in  62.073.10  acres  in 
Cibola  County.  New  Mexico.  The  legal 
land  description  for  59,513.18  acres  of 
the  reconveyed  mineral  interests  was 
described  in  the  Notice  of  Realty  Action 
(NORA)  published  in  the  Federal 
Register  (FR)  on  July  28. 1989,  54  FR 
31389.  The  Additional  2.559.92  acres  in 
sees.  1.  3. 11.  and  13.  T.  7  N.,  R.  13  W.. 
were  described  in  the  NORA  published 
in  54  FR  27762  on  June  30, 1989. 

The  purpose  of  the  exchange  was  to 
consolidate  Federal  mineral  ownership 
for  the  Federal  Government  within  El 
Malpais  National  Conservation  Area 
(NCA)  and  National  Monument  (NM). 
The  mineral  interests  acquired  in  the 
exchange  will  automatically  become 
part  of  El  Malpais  NCA  and  NM  without 
further  action  by  the  Bureau  of  Land 
Management  and  shall  be  managed  in 
accordance  with  all  laws,  rules,  and 
regulations  applicable  under  section  502 
of  Public  Law  100-225  of  December  31. 
1987.  which  established  El  Malpais  NCA 
andNM. 

The  exchange  was  consistent  with 
land  ownership  adjustments  as  set  forth 
in  the  Record  of  Decision  for  the  Rio 
Puerco  Resource  Management  Plan 
approved  January  16, 1986,  the  Southern 
Rio  Grande  Management  Framework 
Plan,  Plan  Amendment  approved 
December  1986,  and  section  502  of 
PubUc  Law  100-225  of  December  31, 
1987.  The  public  interest  was  served 
through  completion  of  this  exchange. 

The  value  of  the  Federal  public  land 
and  interests  therein  and  the  non- 
Federal  mineral  interests  exchanged 
was  equal. 

Dated:  January  28, 1991. 
Lany  L  Woodaid, 
State  Director 

[FR  Doc  91-3019  Filed  2-7-91: 8:45  am] 
MLUNQ  COOK  431S-n-M 


(IIT-07(M>1-441(MW] 

Qamot,  Mtesouta  and  Powell  CountiM, 
Montana;  Raaourca  Manag«fm«nt  Plan 


AQCNCV:  Bureau  of  Land  Management, 
Butte  District  Office,  Interior. 
ACnON:  Notice  of  intent  to  prepare  a 
Resource  Management  Plan  Amendment 
to  allocate  resources  and  to  designate 
management  goals  and  guidelines  for 
acquired  lands  located  in  the  Garnet 
Resource  Area.  Montana. 


:  A  Resource  Management 
Plan  Amendment/Environmental 
Assessment  will  be  prepared  on  a 
proposal  to  allocate  resources  (land 


uses)  and  to  designate  management 
goals  and  guidelines  for  lands  acquired 
since  the  Garnet  Resource  Area 
Resource  Management  Plan  (RMP)  was 
approved  in  January  1986.  The  acquired 
lands  consist  of  12  tracts  containing 
5,748  acres  scattered  throu^out  the 
Garnet  Resource  Area. 

The  RMP  provided  for  the  acquisition 
of  lands.  Five  separate  Environmental 
Assessments  were  completed  in  the 
process  of  conducting  the  land 
exchanges  resulting  in  the  acquisition  of 
5,748  acres.  The  acquired  lands  need  to 
be  brought  into  conformance  with  the 
rest  of  the  public  lands  covered  by  the 
RMP.  The  Amendment  and 
Environmental  Assessment  are  being 
done  to  analyze  the  environmental 
effects  of  land  use  allocation  and 
assignment  of  management  goals  and 
guidelines  on  the  12  tracts.  TTie  action 
will  entail  coordination  wil ;  adjacent 
landowners  and  local.  County.  State, 
and  Federal  agencies  as  well  as  with 
interested  and/or  affected  publics. 

DATES:  A  public  scoping  period  will 
begin  March  1. 1991  and  end  30  days 
later  on  March  30. 1991. 

FON  FURTHER  INRMtMATION  CONTACT: 

Contact  the  Bureau  of  Land 
Management  Attention:  DeLon  Potter, 
3255  Fort  Missoula  Road,  Missoula, 
Montana  59801.  Mione:  406-32&-3824. 

Dated:  January  31, 1991. 
James  R.  Owings, 
District  Manager. 

[FR  Doc.  91-3047  Filed  2-7-01;  8:45  am] 
nixiNO  cooe  aio-oiMi 


(liT-930-4214-11:  MTM  014987,  MTM 
060295,  MTM  069190,  and  MTM  20007] 

Propoaad  Continuation  of 
Wittidrawals;  Montana 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 

summary:  The  U.S.  Forest  Service. 
Department  of  Agriculture,  proposes 
that  the  withdrawal  of  approximately 
2.038.89  acres  of  National  Forest  System 
(NFS)  lands  for  recreation  areas  and  a 
streamside  zone  continue  for  an 
additional  20  years.  Those  lands 
currently  closed  to  surface  entry  will  be 
opened  to  such  forms  of  disposition  as  . 
may  by  law  be  made  of  NFS  lands.  All 
the  lands  will  remain  closed  to  mining, ' 
but  have  been  and  would  remain  open 
to  mineral  leasing. 

EFFECTIVE  DATE:  Comments  should  be 
received  on  or  before  May  9, 1991. 
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FOR  FURTHER  INFORMATION  CONTACT: 

James  Binando,  BLM  Montana  State 
Office.  P.O.  Box  36800,  Billings,  Montana 
59107.  406-255-2935. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 

Forest  Service  proposes  that  the  existing 
withdrawals  of  NFS  lands  identified 
below  be  continued  for  a  period  of  20 
years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  U.S.C.  1714.  The  lands 
are  described  as  follows. 

Principal  Meridian  Lolo  National  Forest 

(MTM  060295— PLO  3403) 

Big  Horn  Recreation  Area  (42.50  acres) 

T.  7  N..  R.  16  W.. 

Sec  6.  Nwy4Nwy4Swy4Nwy4.  sv^iNwyi 
swy4Nwy4.  SM!.NEy4Swy4Nwy4,  nv4 
swy4Swy4Nwy4.  SEy4Swy4Nwy4. 
swy4Swv4SEy4Nwy4,  N%NEy4Nwy4 
swy4.  SEy4NEy4Nwy4Swy4.  w%Nwy4 
NEy4Swy4. 

Hutsinpillar  Camp  (5  acres) 

T.  tf  N..  R.  17  W.. 

Sec  20,  SWy4NEy4NEy4NEy4  and  NWWi 
.  SEV4NEy4NEy4. 

Bitterroot  Flat  Camp  (60  acres) 

T.  8  N..  R.  17  W.. 
Sec.  6,  E%SWy4.  except  that  portion  within 
HES287. 

Harry's  Flat  Camp  (67.10  acres] 
T.  9  N..  R.  17  W.  (unsurveyed— those  portions 
lying  outside  the  Welcome  Creek 
Wilderness  Area), 
SecO.  SV2SEy4SWV4: 
Sec  16.  NWy4NEy4NWy4.  NEy4NWy4 
NWy4.  SW!NWy4NWy4.  and  wv^swy4- 
NWy4; 
Sec  17.  SEy4SEy4NEy4  andNEy4SEy4. 

(MTM  069190— PLO  3687) 

Norton  Picnic  Site  (43.29  acres) 

T.  10  N..  R.  16  W.. 

Sec.  30.  lot  10. 
T.  10  N.,  R.  17  W.  (unsurveyed). 
Sec.  25,  EViSEy4.  except  that  portion  within 
HES  52.  HES  798,  and  the  Welcome 
Creek  Wilderness  Area. 

(MTM  20087— PLO  5325) 
Rock  Creek  Streamside  Zone 

A  strip  of  land  of  variable  width  along 
Rock  Creek  in  and  through  the  following 
described  subdivisions,  and  as  shown  on  a 
map  titled  "Rock  Creek  Streamside  Zone" 
dated  May  1. 1971.  copies  of  which  are  on  file 
at  the  office  of  the  Forest  Supervisor,  Lolo 
National  Forest,  Northern  Region.  Forest 
Service.  U.S.  Department  of  Agriculture, 
Missoula,  Montana,  and  in  the  Montana  State 
Office,  Bureau  of  Land  Management,  Billings. 
Montana: 
T.  7  N.,  R.  16  W.  (133  acres). 

Sees.  6  and  7. 
T.  10  N.,  R.  16  W.  (those  portions  lying 

outside  the  Welcome  Creek  Wilderness 
Area — 93  acres). 

Sees.  6. 7. 18. 19,  and  30. 


T.  7  N.,  R.  17  W.  (unsurveyed — 40  acres). 

Sees.  1  and  2. 
T.  8  N..  R.  17  W.  (unsurveyed— 921  acres). 
Sees.  6.  7. 16, 17, 1&  20,  21,  22,  27.  28,  34. 
and  35. 
T.  9  N.,  R.  17  W.  (unsurveyed — those  portions 
lying  outside  the  Welcome  Creek 
Wilderness  Area — 538  acres), 
Sees.  2,  3. 9, 10. 11. 16, 17. 19.  20.  29.  30,  31. 
and  32. 
T.  10  N..  R.  17  W.  (unsurveyed — those 
portions  lying  outside  the  Welcome 
Creek  Wilderness  Area — 56  acres). 
Sees.  25  and  36 

Kootenai  National  Forest 

(MTM  014987— PLO  1692) 

Lake  Creek  Campground  (40  acres] 

T.  26  N..  R.  30  W. 

Sec5.Sy2SWy4SEy4: 

Sec8.  NM!NWy4NEy4. 
The  areas  described  aggregate  approximately 
2.036.89  acres  in  Granite  and  Lincoln 
Counties. 

The  withdrawals  currently  segregate 
the  lands  from  operation  of  the  mining 
laws,  but  not  the  mineral  leasing  laws. 
Some  of  the  lands  are  also  closed  to 
operation  of  the  general  land  laws.  The 
only  change  requested  by  the  Forest 
Service  is  to  open  those  lands  closed  to 
operation  of  the  general  land  laws  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  NFS  lands. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Land  Resources,  at  the 
address  listed  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President, 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawals  will  be 
continued  and,  if  so,  for  how  long.  The 
final  determination  on  the  continuation 
of  the  withdrawals  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated:  January  31. 1991. 

Gary  Leppart, 

Acting  Deputy  State  Director,  Division  of 
Lands  and  Renewable  Resources. 

[FR  Doe.  91-3020  Filed  2-7-01;  8:45  am] 

nUJNQ  COOC  43te-OM-M 


(NV-930-91-4214-1 1;  NEV-044346] 

Proposed  Continuation  of 
Withdrawals;  Nevada 

January  28. 1991. 

AGENCY:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Forest  Service 

proposes  that  789  acres  of  a  withdrawal 

on  several  recreation  sites  be  continued 

for  an  additional  25  years.  The  lands 

will  remain  closed  to  surface  entry  and 

mining,  but  will  be  opened  to  mineral 

leasing. 

DATES:  Comments  should  be  received  by 

May  9, 1991. 

ADDRESSES:  Comments  should  be  sent 

to:  Chief,  Branch  of  Lands  and  Minerals 

Operations,  Bureau  of  Land 

Management,  P.O.  Box  12000,  Reno, 

Nevada  89520. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vienna  Wolder,  Nevada  State  Office, 

702-785-6526. 

The  U.S.  Forest  Service  proposes  that 
the  existing  withdrawal  made  by  Public 
Land  Order  1796  on  the  following 
described  lands,  be  modified  and 
continued  for  a  period  of  25  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U.S.C.  1714: 

Mount  Diablo  Meridian,  Nevada 

T.  44  N.  R.  39  E. 

Sec24.  Sy2NWy4NWV4. 
T.  45  N.,  R.  53  E.. 

Sec.  13,  That  portion  of  the  SEy4SEy4SEy4 
in  Lot  7: 

Sec.  24,  NEy4NEy4,  Ey2NWy4NEy4,  NEy4 

swy4NEy4.  N%SEy4NEy4. 

T.  44  N..  R.  54  E.. 

Sec  9.  SWy4NEy4.  NWy4SEy4. 
T.  45  N.,  R.  54  E., 

Sec  18,  SV<2SWy4.  SV<!NWy4SWy4: 

Secl9,  NWy4NWy4. 
T.  45  N..  R.  56  E.. 

Sec  32.  sy2S%NEy4,  Ny2Nwy4SEy4.  nv4 
Nwy4SEy4. 

T.  32  N..  R.  58  E., 
Sec.  6,  W  %  of  Lot  1.  EV<!  of  Lot  2; 

See.  14.  sw.NEy4Swy4.  SEy4Nwy4Swy4. 
Ev^swy4Swy4.  SEy4Swy4,  swy4SEV4; 

Sec  16,  SWy4NEy4.  WV4SEy4NEy4: 

Sec23,  Ny2NWy4NEy4. 
T.  46  N..  R.  58  E.. 

Sec  9.  SEy4NWy4. 
T.  32  N.,  R.  59  E., 

Sec  19.  EV4  of  Lot  14,  WMi  of  Lot  15; 

Sec  30,  WV4  of  Lot  1,  EVz  of  Lot  2. 
T.  46  N..  R.  59  £.. 

Sec  13,  swy4Swy4NEy4,  wvfeSEV4Swy4 
NEy4. 

The  areas  described  aggregate  789  acres  in 
Elko  County. 

The  withdrawal  was  established  to 
protect  specific  U.S.  Forest  Service 
administrative  and  recreation  sites.  The 
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above  deaoribed  lands  are  currently 
used  and  developed  for  those  purposes. 
The  withdrawn  lands  are  aH  within  the 
Humboldt  National  Forest.  Hie  lands 
are  segregated  from  the  operation  of  the 
mining  laws,  but  not  the  mineral  leasing 
laws  nor  disposal  of  materials  under  the 
Act  of  July  31. 1947  (30  U.S.C.  601-804). 

For  a  period  of  90  days  from  the  date 
of  publicadon  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
continuation  of  the  withdrawals  may 
present  their  views  in  writing  to  tfie 
Chief,  Branch  of  Lands  and  Minerals 
Operations,  in  the  Nevada  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Manageatent  w^  undertake 
such  investigations  as  are  necessary  to 
detemuna  the  existing  and  potential 
demand  fior  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  Ihe  Siecretary  of  the 
Interior,  the  President,  and  Craigress, 
who  will  determine  whether  or  not  the 
withdrawals  wiU  be  continued  and  if  so, 
for  how  long.  The  Bnal  determination  on 
the  continuation  of  the  withdrawals  wiD 
be  published  in  the  Fadaral  Register. 
The  existing  withdrawals  will  continue 
until  such  foial  determination  is  made. 
Robert  G.  Steele, 

Deputy  State  Director,  Operationa. 
[FR  Doc  91-3021  Filed  2r-7-9U  8:45  am] 
aSJJWQCOOK  «no  wci 


FIsli  and  Wildlif «  Sorvico 

Availability  of  a  Draft  Rocovary  Plan 
for  iha  CraddwQ  Faartyimiatal  for 
Ravlow  and  Contmant 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability  and  public 

comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  the  cracking  pearlymussel.  This 
freshwater  mussel  was  once  known 
from  the  Ohio,  Cumberland,  and 
Tennessee  River  systems  in  the  States  of 
Illinois,  Indiania.  Kentucky,  Tennessee, 
Alabama,  and  Virginia.  However,  the 
species  is  presently  known  to  survive 
only  in  Tennessee  and  Virginia  at  a  few 
shoals  in  the  Clinch,  Powell,  and  Elk 
Rivers.  The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
plan. 

dates:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  April 
9. 1991,  to  receive  consideration  by  the 
Service. 

ADOWtsti;  Persons  wishii^  to  review 
the  draft  recovery  plan  auty  obtain  a 


copy  by  contacting  the  AaheviUe  Field 
OfHce,  U.S.  Fish  and  Wildlife  Service, 
100  Otis  Street  room  234,  Asheville, 
North  Carolina  26601.  Written  comments 
and  materials  regarding  the  plan  should 
be  addressed  to  the  Field  Supervisor  at 
the  above  address.  Comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
ran  njnTMniMraMiAfMM  contact: 
Mr.  Richard  Biggins  at  the  above 
address  (704/259-0321;  FTS  672-0321). 
SUPPLEMCNTARY  MFONMATKNC 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  seff-«iistaimng 
members  of  their  ecoaystems  is  a 
primary  goal  of  the  U.S.  Fi^  and 
Wildlife  Service's  endangered  ^>ecie8 
program.  To  help  guide  the  recovery 
effort  the  Service  is  woiking  to  prepave 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  criteria  for  recognizing 
the  recovery  levels  for  downlisting  or 
delisting  them,  and  initial  estimates  of 
time  and  costs  to  implement  the 
recovery  meastires  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  hB  amended  (16  M&X:.  1531  et 
aeq.),  requires  the  developmrnit  of 
recovery  plans  for  listed  species  uidess 
such  a  plan  would  not  promote  the 
conservation  of  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  wiD  also  take  these 
comments  into  accotmt  in  the  course  of 
implementing  approved  recovery  plans. 

The  primary  species  considered  in  this 
draft  recovery  plan  is  the  cracking 
pearlymussel  (Hemi8tena[=  Lastena) 
lata].  The  areas  of  emphasis  for 
recovery  actions  are  the  major 
tributaries  of  the  Ohio  River  system  in 
the  States  of  Illinois,  Indiana.  Kentucky, 
Tennessee,  Alabdma,  and  Virginia. 
Habitat  protection,  reintroduction,  and 
preservation  of  genetic  material  are 
major  objectives  of  this  recovery  plan. 

Public  CoameDts  Salidtad 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  Ifae  data  specified 


above  will  be  oasaidered  {irior  to 
approval  of  the  plan. 

Aotiiority:  The  authority  for  this  action  is 
Section  4(0  of  the  Endangered  Species  Act  M 
U.S.C.  l«33t0- 

Dated:  Janaary  SO.  UQl. 
Brian  P.  Cola. 
Field  Supenriaor. 
(FR  Doc  Bl-aotS  FiM  »-7-01;  «:45  am] 


Availability  of  a  Draft  Recovery  Plan 
for  ttie  Faoshall  iloBMl-for  flovisw  and 
Comment 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability  and  public 
comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  the  fanshell  mussel  This  freshwater 
mussel  was  once  known  from  the  Ohio, 
Cumberland,  and  Tennessee  Hiver 
systems  in  the  States  of  Pennsylvania. 
West  Virginia.  Ohio,  Illinois,  Indiana, 
Kentucky,  Tennessee,  Alabama,  and 
Virginia.  However,  the  species  is 
presently  known  to  be  reproducing  in 
the  Green  and  Licking  Rivers  in 
Kentucky  and  the  Clinch  River  in 
Tennessee  and  Virginia.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  April 
9, 1991,  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Asheville  Field 
Office.  U.S.  Fish  and  Wildhfe  Service, 
100  Otis  Street,  room  224,  Asheville, 
North  Carolina  28801.  Written  comments 
and  materials  regarding  the  plan  should 
be  addressed  to  the  Field  Supervisor  at 
the  above  address.  Comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointment  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  Biggins  at  the  above 
address  (704/259-0321;  FTS  672-0321). 

SUPPtniENTANY  INFORMATION: 

Background 

Restoring  endangered  or  tiireatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  ^>ectes 
program.  To  help  gaide  the  raoovery 
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effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  criteria  for  recognizing 
the  recovery  levels  for  downlisting  or 
delisting  them,  and  initial  estimates  of 
time  and  costs  to  implement  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  primary  species  considered  in  this 
draft  recovery  plan  is  the  fanshell 
mussel  (Cyprogenia  stegaria  (=  C. 
irrorata)].  "The  areas  of  emphasis  for 
recovery  actions  are  the  major 
tributaries  of  the  Ohio  River  system  in 
the  States  of  Pennsylvania.  West 
Virginia.  Ohio.  Illinois,  Indiana, 
Kentucky.  Termessee,  Alabama,  and 
Virginia.  Habitat  protection, 
reintroduction,  and  preservation  of 
genetic  material  are  major  objectives  of 
this  recovery  plan. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
.  comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority:  The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species  Act.  16 
U.S.C  1533(f). 

Dated:  January  31. 1991. 
Brian  P.  Cole. 
Field  Supervisor. 
[FR  Doc.  91-3016  Filed  2-7-91:  8:45  am) 
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National  Parte  Service 

Proposed  Lakeshore  Road 
Improvements;  Lake  Mead  National 
Rocroatlon  Area;  intent  To  Prepare  an 
Environmental  Impact  Statement 

summary:  In  accordance  with  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  Public  Law  91-190. 
the  National  Park  Service.  Lake  Mead 


National  Recreation  Area,  is  preparing 
an  environmental  impact  statement  to 
assess  the  impacts  of  improving 
Lakeshore  Road.  The  proposal  would  be 
to  improve  12.4  miles  of  the  road  in  three 
phases.  Phase  1  is  5.7  miles  of  road 
rehabilitation  from  the  Alan  Bible 
Visitor  Center  to  the  fish  hatchery, 
Phase  2  is  3.1  miles  of  road 
rehabilitation  from  Las  Vegas  Wash  to 
the  National  Recreation  Area  boundary 
near  Henderson,  Nevada,  and  Phase  3 
would  include  either  the  reconstruction 
of  a  3.6  mile  middle  segment  of  the  road 
or  as  an  alternative,  relocation  of  this 
section  of  road  closer  to  Lake  Mead. 

The  environmental  impact  statement 
will  assess  a  no  action  alternative,  a 
rehabilitation  alternative  (phases  1  and 
2)  with  reconstruction  of  the  middle 
segment  (phase  3)  on  its  existing 
alignment,  and  another  rehabilitation 
alternative  (phases  1  and  2)  with 
relocation  of  the  middle  segment  closer 
to  the  lake. 

Persons  wishing  to  comment  upon  or 
provide  input  to  the  scoping  process  for 
the  environmental  statement  should 
provide  such  comments  to  the 
Superintendent,  Lake  Mead  National 
Recreation  Area.  601  Nevada  Highway. 
Boulder  City.  Nevada  89005.  within  30 
days  from  the  date  of  publication  of  this 
notice.  For  further  information  contact 
the  Superintendent.  Lake  Mead  National 
Recreation  Area,  at  the  above  address 
or  at  telephone  number  (702)  293-8920. 

The  responsible  official  is  Stanley 
Albright.  Regional  Director.  Western 
Regional  Office.  The  draft 
environmental  statement  is  expected  to 
be  completed  and  available  for  public 
review  by  August.  1991.  and  the  final 
Environmental  Impact  Statement  and 
Record  of  Decision  anticipated  by 
spring.  1992. 

Dated:  January  31, 1991. 
Lewis  Albert, 

Acting  Regional  Director,  Western  Region. 
[FR  Doc.  91-3069  Filed  2-7-91;  8:45  am] 

BILUNG  CODE  4310-70-M 


George  Washington  Memorial  Park, 
Virginia  and  District  of  Columbia  and 
the  Clara  Barton  Parkway,  Maryland; 
intention  To  Hold  a  Public  Information 
Open  House 

summary:  There  vWU  be  an 
informational  open  house  held  on 
February  21, 1991  at  the  McLean 
Community  Center,  located  at  1234 
Ijigleside  Avenue  (off  of  Route  123)  in 
McLean,  Virginia.  The  open  house  will 
be  held  between  5:30  p.m.  and  8:30  p.m. 
The  focus  of  the  open  house  will  be  to 
provide  information  about  future 


projects  that  will  improve  safety 
conditions  on  the  parkways. 
Representatives  from  the  National  Park 
Service  and  the  Federal  Highway 
Administration  will  be  on  hand  to 
answer  any  questions  or  concerns. 

For  further  information,  please  contact 
the  Superintendent  George  Washington 
Memorial  Parkway,  c/o  Turkey  Run 
Headquarters,  McLean,  Virginia  22101. 

Dated:  February  4, 1991. 
Robert  Stantoo, 

Regional  Director,  National  Capital  Region. 
(FR  Doc.  91-3068  Filed  2-7-91;  8:45  am] 

BILUNG  CODE  4310-70-M 


National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
January  26, 1991.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance  of 
these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127. 
Washington.  DC  20013-7127.  Written 
comments  should  be  submitted  by 
February  25. 1991. 
Carol  D.  Shull, 
Chief  of  Registration,  National  Register. 

KENTUCKY 

Fayette  County 

Fayette  County  Rural  Historic  District. 
Roughly  bounded  by  Rice.  Van  Meter.  Elk 
Chester,  Yamallton.  Leestown  and  Viley 
Rds.  and  US  60,  Lexington  vicinity. 
91000154 

Redd  Road  Rural  Historic  District  Area 
largely  S  and  E  of  jet.  of  Redd  Rd.  and 
Frankfort  Rd..  Lexington  vicinity,  91000153 

MONTANA 

Missoula  County 

DeSmet  Schoolhouse,  6105  Old  Hwy.  10  W.. 
Missoula.  91000151 

Toole  County 

US  Customs  Building,  1-15  just  S  of  US — 
Canada  border,  Sweetgrass.  91000152 

OREGON 

Baker  County 

Antlers  Guard  Station  (USD A  Forest  Service 
Administrative  Buildings  in  Oregon  and 
Washington  Built  by  the  CCC  MPS),  SE  of 
Whitney.  Wallowa— Whitman  NF. 
Whitney  vicinity.  91000166 

Douglas  County 

Tiller  Ranger  Station  (USD A  Forest  Service 
Administrative  Buildings  in  Oregon  and 
Washington  Built  by  the  CCC  MPS).  OR 
227.  Umpqua  NF.  Tiller.  91000162 


Jackaoa  CauBtjr 

LodgepoJe  Guard  StmlioB  (USDA  Font 
Sarric»  AdmimiatmUvB  BuildmgM  in 
Oregoa  and  Waakingkin  Built  by  the  CCC 
MPSJ,  SB  of  Proapflct  Rogue  R.  NF,  Butte 
Fallt  vidnlty.  TOJOmM 

Star  Ranger  Nation  fUSDA  Fomtt  Serrice 
Adwimmtivtivm  BuHdiagt  in  Ckaguu  and 
Wot/iinglanBmHtbyU)eCCCAe>Sf.E9t 
Applflgale  R^  Rogue  R.  NF.  Rych  viciBUy, 
910OOM8 

Joeephine  County 

Grants  Pass  Supervisor's  Warehouse  (USDA 
Forest  Service  Administrative  Buildings  in 
Oregon  and  Washington  Built  by  the  CCC 
MPS),  an  NE.  Greenfield  Rd.,  Grants  Pass. 
91000163 

Laaa  County 

MuakACmardStatioit  (USDA  Pore»t  Serrice 
Administrative  BuiJdinge  in  Oregon  and 
Washington  Built  by  the  CCC  MPS).  NE  of 
Bohemia  Mtn^  UmpqM  NF.  Cottage  Grove 
vicinity.  91800170 

Marion  Fatk$  Caard  Station  (VSDA  Forest 
Service  Adnmistrmtire  Buildings  in 
Oregon  and  Waskiagton  Built  by  the  CCC 
MPSi.  OR  22.  WiUaaette  NF,  Marion  Forks. 
91000187 

Olallie  Lake  Guard  Station  (USDA  Fonat 
Service  Administrative  Buildings  in 
Oregon  and  Washington  Built  by  the  CCC 
MFS).  S  of  Tfnhead  Bnttes.  Mt.  Hood  I^. 
Estacada  vicinity,  910e(n6S 

WaOowa  County 

Billy  Meadows  Guard  Station  (USDA  Fereat 
Service  Administrative  Buildings  in 
Oregon  and  Washington  Built  by  the  CCC 
MPS).  NE  of  Red  Hili  summit.  WoMovra- 
Whitman  NF.  Joseph  vicinity.  91000161 

College  Creek  Ranger  Station  (USDA  Foreat 
Service  Administrative  Buildings  in 
Oregon  and  Waahiagton  Built  by  the  CCC 
MPS).  Inmaha  R,.  WallMva-Wkitman 
National  Foreat  iBaaha  vicinity.  9M0n71 

Kirkland  Lookout  Ground  House  (Guard 
StatMoai  (USDA  Forest  Service 
Admituatrativm  Buiklings  in  Oregeji  and 
Washington  Built  by  the  CCC  MPS),  E  of 
Joseph  Cr..  Wallowa-Whitman  NF.  Joseph 
vicinity.  91000165 

Washington  County 

Schalmerich.  Edward.  Hovse.  814  E  Main  St. 
Hillsboro.  91000050 

WASHINGTON 

Lake  Wenatchee  Residence  Na  1200  (USDA 
Forest  Service  Administrative  Buildings  in 
Oregon  and  Washington  Built  by  the  CCC 
MPSI  WA207.Ii  than  ol  lake 
Wenatchee,  Wenatdhee  NF.  Leavenworth 
vicinity,  91(0058 

Lucerne  Guard  Station  (VSDA  Forest  Service 
Administrative  BaibSngs  in  Oregon  and 
Washington  Built  by  the  CCC  MPS).  S 
shore  of  Lake  Chelan.  Wen^chae  MF. 
Lucerne.  910001tt) 

Steliko  Ranger  Station  (USDA  Forest  Service 
AJmiaiatrative  Baildinga  in  Oregoa  and 
Washington  Built  by  the  CCC  MPSJ.  £  of 
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Entiat  R..  Wenatchee  NF.  Ardenvoir 
vicinity.  910001SB 
Stevens  Pass  Guard  Slatian  (USDA  Forest 
Service  AdmitHstrative  BfsHdings  in 
OFegonmndWaahiagteaBmkhytheCCC 
MRS^  I^  a1 8t0vau  Fam.  SkyoBiah 
vicinity.  fllOOma 

KingCooBty 

North  Bend  Ranger  Station  (USDA  Forest 
Service  Administrative  BaiMings  in 
Oregon  and  Washinglon  Built  by  the  CCC 
MR5A  43404  SE.  North  Bend  Way.  Nortk 
Band.  91000957 

Sfaohoiniah  County 

Darrington  Ranger  Station  (USDA  Forest 
Service  Administrative  Buildings  in 
Oregon  and  Washingttm  BuiH  by  the  CCC 
MPS).  1406  Bonena  St..  DamngtoR, 
91080155 

WISCONSIN 

Waukesha  County 

Buckley.  Patriak  /„  Hoase.  1101  Buddey  St. 
Waukesha.  91800075 

[FR  Ooc  91-W70  Fikd  2-7^91;  8:45  am] 

MLLMM  COOC  4S10-70-«l 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMtlgMton  No.  337-TA-3191 

Cimn  Airtoiwetl»8  fart  0«^  wwl 
RsdiBior  Oaps!  CommlBciofi 
DclwinlMfton  Mot  To  Rovlow  m  MtM 
DofOffiNnMlofi  ToffwnMMny  o 
Rospofidont  on  ttw  Booio  of  o 


AOCNCv:  US.  iDtentatiaMl  Trade 

Commission. 

action:  Notice. 

In  Ae  aiatler  of  certain  automotive  Fuel 
Caps  and  Radiator  Caps  and  Related 
Packaging  and  Promotional  Materials. 
tUMMAltv:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALf)  initial  detmnination  (ID) 
in  the  above-captionad  investigBtion 
terminating  respondeiU  Traaswerkl 
Products,  Inc.  on  the  basis  of  a 
settlement  agreement. 
POW  PUMfMIR  MPONMATION  OONTACT! 
Cyntiua  P.  folmon.  Esq..  OfRoe  of  the 
Geseral  Comsel,  U.S.  hrternatioml 
Trade  Commimieii,  tf^ephone  2aS-252- 
1098. 

tUPPlEMENT AMY  MPORMATIOM:  Ou 
December  17,  laoo,  compkinaot  Stant. 
Inc.  nieda  motian  to  terminate 
respondent  Tcaasworld  Inducts,  lac  io 
the  iovestigatioa  on  the  basis  sf  a 
setdeoieot  agreement  between 
conplainant  and  respondent 
Tran8%iKirld  Products,  Inc.  The  motion 
was  supported  by  the  Commiaaion 


investigative  attorneys  and  opposed  by 
respondents  Gia  Seng  Industrial  Co, 
Ltd.  and  Chieftain  Uniworld  Coip.  On 
January  4. 1091.  the  presiding  AL|  issued 
an  ID  (Order  No.  6)  terminating 
respondent  Transworld  Products,  Inc.  on 
the  basis  of  the  settlement  agreement. 
No  petitions  for  review,  or  agency  or. 
public  comments  were  fUed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930. 19  U.S.C  1337.  and  Commission 
interim  rule  210.53(h),  19  CFR  210.53(h). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  noix:onfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a  ja.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary.  U,S.  International  Trade 
Commission.  580  E  Street  SW., 
Washington.  DC  20436.  telephone  202- 
252-1000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  termmal  on  200-252- 
1810. 

Issued  February  1, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  91-3052  Filed  2-7-91;  8:45  am] 
BiujNO  CODE  7oa»-«a-ai 


INTERSTATE  COMMERCE 
COMMISSION 


InlMt  To  Bnt^o  In  i 
Intereorporato  Hauling  Operations 

This  is  to  provide  notioe  as  required 
by  49  ILS.C.  10S24(b)(l)  that  the  named 
corporations  intend  to  provide  or  use 
oonspensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 

A.  1.  Parent  corporation  and  address 
of  principal  office:  ETI  Explosives 
Technologies  International,  Inc., 
Rockwood  Office  Park,  Bldg.  No.  1.  501 
Carr  Road.  Wibnington,  DE 19809. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 

(i)  Blastrite  services  Inc., 
incorporated — SC. 

(ii)  Atlanta  Explosives,  Inc. 
incorporated — GA. 

(iii)  Beattie  Explosives,  inc. 
incoipaadted — ID. 

Ov)  Soitfiem  ExplosiHes  Caqj., 
incorporalBd— Cy. 

(vj  Contract  Carrier,  Inc.. 
incorporated— MO. 

(vi)  Keystone  Explosives,  Inc. 
incogmcated— PA. 
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(vii)  Prater  Company,  Inc.,  a 
corporation — OH. 

(iix)  ETI  of  California,  Inc., 
incorporated — CA. 

(ix)  DECO  Services,  Inc,  dba  Danbury 
Explosives,  dba  Commonwealth 
Explosives,  a  corporation — CT. 

(x)  Explosives  Energy  Inc.,  dba 
Arkansas  Explosives,  incorporated — 
AR. 

(xi)  Explo-Tech  Inc.,  incorporated — 
PA. 

B.  1.  Parent  corporation  and  address 
of  principal  office:  Jupiter  Corp. 
Transportation  Systems,  4316  39th 
Avenue,  Kenosha,  WI 53144. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 

(i)  Equipment  Transfer,  Inc  state  of 
incorporation:  Illinois. 

(ii)  Corp.  Transportation  Equipment. 
State  of  incorporation:  Illinois. 

C.  1.  Parent  corporation,  address  of 
principal  office,  and  state  of 
incorporation:  Universal  Packagiiig 
Corporation,  address:  Hall  Street,  Bow, 
NH  03304,  state  of  incorporatioii: 
Delaware. 

2.  Wholly-owned  subsidiary  whidi 
will  participate  in  the  operations, 
address  of  principal  office,  and  state  of 
incorporation: 

(i)  Universal  Bow  Transport.  Inc., 
state  of  incorporation:  Delaware. 

D.  1.  Parent  corporation  and  address 
of  principal  office:  Woolworth 
Corporation.  233  Broadway,  New  York, 
New  York  10279. 

2  Wholly-owned  subsidiaries  which 
will  p  rticipate  in  the  operations,  and 
addreus  of  their  respective  principal 
offices: 

(i)  F.W.  Woolworth  Co..  state  of 
incorporation:  New  York. 

(ii)  Kinney  Shoe  Corporation,  state  of 
incorporation:  New  York. 

(iii)  The  Richman  Brothers  Company, 
state  of  incorporation:  Ohio. 

(iv)  Holtzman's  Little  Folk  Shop.  Inc., 
state  of  incorporation:  California. 

(y)  RX  Place,  state  of  incorporation: 
Delaware. 

(vi)  F.W.  Woolworth  Co.  Limited 
(Canada),  Toronto,  Ontario,  Canada. 

(vii)  Kinney  Canada  Inc  Weston, 
Ontario,  Canada. 

(viii)  F.W.  Woolworth  Co.  G.M.RH., 
Buerostadt  Niederrad,  West  Germany. 
Sidney  L  Strickland.  Jr., 
Secretary. 
(FR  Doc  91-3061  Filed  2-7-91;  8:46  am] 

BtUJNO  COOE  TOSS-eVil 


[DodntNa  A»-33S  (Sub-No.  4X>1 

KCT  Railway  Corp.— Abendonmsnt 
Exemption— In  Olsro  County,  CO; 
Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
¥— Exempt  Abandonment  to  abandon  its 
2-mile  line  of  railroad  between 
mileposU  93-1-0908  and  91  -(-1742.  and 
14,648  feet  of  industrial  track,  near 
Swink.  in  Otero  County,  CO. 

Applicant  has  certified  that  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complaint  within 
the  2-year  period.  The  appropriate  State 
agency  has  been  notified  in  writing  at 
least  10  days  prior  to  the  filing  of  this 
notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonement  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  LC.C  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  March  13, 
1991  (imtess  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2).*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  February  21, 
1991.'  Petitions  for  reconsideration  and 


>  A  stay  will  l>e  mvtiaeiy  iatued  by  tiie 
Conunlssion  in  thoM  proceeding*  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOul-of- 
Service  Rail  Unea.  S  LCCZd  S77  (1999).  Any  entity 
seeking  a  stay  involving  environmental  ooocema  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  re4)uest  before  the  effective  date  of  this 
exemption. 

•  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assists  t  LC.C.2A  184  (1967). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  a*  it  retains  jurisdiction  to  do  so. 


requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  March  4, 
1991,  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Suzanne  M. 
Te  Beau,  Weiner,  McCaffrey,  Brodsky, 
Kaplan  ft  Levin,  P.C,  suite  800, 1350 
New  York  Avenue  NW.,  Washington, 
DC  20005-4797. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ad  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  fi*om  this 
abandonment. 

The  section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA)  SEE  will 
issue  the  EA  by  February  1, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  ftt)m  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public 

Environmental  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  February  S.  1991. 

By  the  Commiasioa  David  M.  Kongchnik. 
Director,  Offiix  of  Proceedings. 
Sidney  L  Strickland,  Jr., 
Secretary. 
[FR  Doc.  91-3082  Filed  2-7-91;  8:45  am] 

BILUNQ  CODE  TOSS-OI-H 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree,  Clean  Air 
Act 

In  accordance  with  Department 
policy,  28  CFR  507,  notice  is  hereby 
given  that  on  January  29th.  1991.  a 
proposed  consent  decree  in  NRDC  v. 
Elkem  Metals  Co.  Civil  Action  Number 
5:87-0799,  and  U.S.  v.  Elkem  Metals  Co.. 
et  al.  Civil  Action  Number  5:88-0619, 
was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  West  Virginia.  The  proposed  consent 
decree  resolves  consolidated  judicial 
enforcement  actions  brou^t  by  the 
United  States  and  the  National  Resource 
Defense  Council,  Inc.  against  Elkem 
Metals  Company,  Elkem  Management, 
Inc  Jebsens  Metals,  Inc  Ferro  Invest  L 
Inc.,  and  Ferro  Invest  VL  Inc.  under 
Clean  Water  Act.  33  U.S.C.  1251  et  seq.. 


I 
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for  violations  of  National  Pollutant 
Discharge  Elimination  System  Permits 
("NPDES  PermiU"). 

In  this  consolidated  action  filed  by 
NRDC  in  July  1987.  and  joined  by  the 
United  States  on  May  13. 1988,  the 
Plaintiffs  sought  injunctive  relief  and 
civil  penalties  for  violations  by 
Defendant  of  NPDES  Permits  at  its 
Alloy,  West  Virginia  silicon  metal  and 
ferro  alloy  manuiFactunng  facility.  The 
proposed  consent  decree  requires  that 
Defendant  pay  a  total  sum  of  $130,000  in 
penalties  in  satisfaction  of  and  to  settle 
the  claims  raised  against  the  defendants 
in  this  lawsuit  payment  of  attorneys 
fees  to  NRDC  and  injunctive  relief 
requiring  implementation  and 
completion  of  a  remedial  construction 
pr^ram. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Env     -"Tient  and  Natural  Resources 
Divisio.i,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Elkem  Metals  et  al. 
D.J.  Ref.  90-5-1-1-3075. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  United  States 
Courthouse.  500  Quarrier  Street, 
Charleston,  West  Virginia  25332  and  at 
the  Region  ni  Office  of  the  United  States 
Environmental  Protection  Agency,  841 
Chestnut  Street  Philadelphia, 
Pennsylvania  19107.  The  decree  may 
also  be  examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
1333  F  Street  NW.,  suite  600, 
Washington,  DC  20004,  202-347-7829.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.75  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library. 
Rkfaaid  B.  Stewart. 

Assistant  Attorney  General,  Environment  and 
Natural  Resources  Division. 
(FR  Doc  91-3022  Filed  2-7-01;  8:45  am] 

MUMO  COOC  MlO-SVtl 


Consent  Judgment  hi  Action  to  Enjoin 
Violation  of  tfie  Cleen  Air  Act  CXAA") 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  Consent  Decree  in 
United  States  V.  Wisconsin  Tissue  Mills. 
Inc.  ("WTM"),  (E.D.  Wis.),  Civil  Action 
No.  90-C-1145  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  on 


November  30, 1990.  The  Consent  Decree 
provides  for  penalties  for  construction  of 
a  major  stationary  source  of  air 
pollution  without  first  obtaining  a  permit 
and  requires  WTM  to  continually 
comply  with  the  best  available  control 
technology  for  volatile  organic 
compounds  as  required  by  section 
165(a)(4)  of  the  Clean  Air  Act  42  U.S.C. 
7475(a)(4),  CFR  52.21(j).  and  Air 
Pollution  Control  Permit  No.  88  DLT-023 
issued  to  WTM  on  April  26, 1990. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
Washington.  DC  20530  and  should  refer 
to  United  States  v.  Wisconsin  Tissue 
Mills,  Inc.,  D.O.J.  Ref.  No.  90-5-2-1- 
1368. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Wisconsin.  Federal  Building,  517  E. 
Wisconsin  Ave.,  room  330,  Milwaukee, 
Wisconsin;  at  the  Region  V  office  of  the 
Environmental  Protection  Agency,  230 
South  Dearborn  Street  Chicago,  Illinois 
60604;  and  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue  NW., 
Washington.  DC  20004  (202-347-2072).  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section  Document  Center,  601 
Pennsylvania  Avenue  NW.,  Box  1097, 
Washington,  DC  20004.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $3.75  (25  cents  per  page 
reproduction  charge)  payable  to  Consent 
Decree  Library. 
Richard  B.  Stewart. 

Assistant  Attorney  General,  Environment  and 
Natural  Resources  Division. 
[FR  Doc  91-3023  Piled  2-7-91;  8:45  am] 

MLUNQ  COOC  44M-S1HI 


Drug  Enforcement  Administration 

K-9  Drug  Detection  Service  of  Florida, 
inc^  DenW  of  AppNortion  for 
Registration 

On  October  16, 1990,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEQ)  issued  an  Order 
to  Show  Cause  to  K-9  Drug  Detection 
Services  of  Florida.  Inc.  (K-9].  of  1028 
Shallow  Run  Road,  Sarasota,  Florida 
34240,  proposing  to  deny  its  application, 
executed  on  May  5, 1989.  for  registration 
as  a  researcher  under  21  U.S.C.  823(f). 


The  Order  to  Show  Cause  alleged  that 
K-9's  registration  would  be  inconsistent 
with  the  public  interest  as  that  term  i? 
used  in  21  U.S.C  823(f).  . 

The  Order  to  Show  Cause  was  sent  to 
K-9  by  registered  mail.  More  than  thirty 
days  have  passed  since  the  Order  to 
Show  Cause  was  received  by  K-9,  and 
the  Drug  Enforcement  Administration 
has  received  no  response  thereto. 
Pursuant  to  21  CFR  1301.54(a)  and 
1301.54(d).  K-9  Drug  Detection  Services 
of  Florida,  Inc.  is  deemed  to  have 
waived  its  opportunity  for  a  hearing. 
Accordingly,  the  Administrator  now 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  K-9 
sought  registration  as  a  researcher  in 
order  to  open  a  canine  training  facility. 
Such  facility  would  then  be  used  as  a 
private  drug  detection  service,  allowing 
private  citizens  to  employ  K-9  to  search 
out  drugs  in  their  homes  or  businesses. 
The  Administrator  finds  that  K-9 
provided  no  procedures  for  reporting 
any  findings  of  illicit  drugs  to  law 
enforcement  officials. 

The  Administrator  further  finds  that 
the  owners  of  K-9,  Stephen  C.  Hamel 
and  Ann  Marie  Shenko,  are  the  only 
employees  of  the  facility  and  admittedly 
have  no  law  enforcement  training,  nor 
has  either  individual  completed  a 
narcotic  detection  program.  The 
Administrator  finds  that  both  the 
Sarasota  County  SherifTs  Department 
and  the  Sarasota  Police  Department 
have  narcotics  detection  trained  canines 
of  sufficient  numbers  to  service  any 
needs  of  private  citizens. 

No  evidence  has  been  forwarded  on 
behalf  of  Respondent  therefore,  the 
Administrator  concludes  that  K-9  lacks 
sufficient  trained  employees  to  serve 
any  public  interest  and  that  such  a 
facility  as  that  proposed  is  not  needed  in 
the  area.  Based  on  the  above,  the 
Administrator  concludes  that  K-O  Drug 
Detection  Services  of  Florida,  Inc's 
registration  with  DEA  would  be 
inconsistent  with  the  public  interest,  and 
therefore,  the  application  for  registration 
must  be  denied. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  28  CFR  0.100(b), 
hereby  orders  that  the  application  of  K- 
9  Drug  Detection  Services  of  Florida, 
Inc.,  excuted  on  May  5, 1989,  for 
registration  under  the  Controlled 
Substances  Act  be,  and  it  hereby  is, 
denied. 

This  order  is  effective  March  11, 1991. 
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Dated:  February  4. 1991. 
Robert  C.  Boodot, 

Administrator. 

[FR  Doc.  91-3057  Filed  2-7-91;  8:45  amj 

BIUJHQ  COOC  4410-a»-H 


[Docket  No.  90-41] 

Micliael  J.  Schnitzer,  ILD.:  Hearing. 
San  Diego,  CA 

Notice  is  hereby  given  that  on  April  4, 

1990,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Michael  J.  Schnitzer,  M.D.,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration,  AS2919542,  and  deny 
any  pending  applications  for  a  DEA 
Certificate  of  Registration. 

Thirty  days  have  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  February  21, 

1991,  commencing  at  9:30  a.m.,  at  the 
Superior  Court,  720  9th  Street, 
Sacramento,  California. 

Dated:  Feb.  4. 1991. 
Robert  C  Bonoer, 
Administrator,  Drug  Enforcement 
Administration. 
[FR  Doc  91-3056  Filed  2-7-91;  8:45  am) 

WLUNG  CODE  441«-«S-M 


Jose  M.  Tombo,  tiJ>4  Revocation  of 
Registration 

On  October  16, 1990,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Jose  M.  Tombo,  M.D. 
of  16778  Piainview,  Detroit,  Michigan 
48219,  proposing  to  revoke  his  DEA 
Certificate  of  Registration,  AT5972763, 
and  to  deny  any  pending  applications 
for  registration  as  a  practitioner  under 
21  U.S.C.  823(0.  The  Order  to  Show 
Cause  alleged  that  Dr.  Tombo's 
continued  registration  is  inconsistent 
with  the  public  interest  as  that  term  is 
used  in  21  U.S.C.  823(f)  and  824(a)(4). 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Tombo  by  registered  mail.  More  than 
thirty  days  have  passed  since  the  Order 
to  Show  Cause  was  received  by  Dr. 
Tombo  and  the  Drug  Enforcement 
Administration  has  received  no 
response  thereto.  Pivsuant  to  21  CFR 
1301.54(a)  and  1301.54(d),  Jose  M. 
Tombo,  MD.  is  deemed  to  have  waived 
his  opportunity  for  a  hearing. 
Accordingly,  the  Administrator  now 


enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  on 
March  20, 1989,  the  State  of  Michigan 
Department  of  Licensing  and  Regulation 
Board  of  Medicine  issued  a  final  order 
revoking  the  medical  license  of  Dr.  Jose 
M.  Tombo,  effective  April  19, 1989.  Such 
revocation  was  based  on  findings  by  the 
Board  that  Dr.  Tombo  engaged  in  sexual 
relationships  with  patients  while  on 
staff  at  a  Michigan  psychiatric  facility, 
thereby  constituting  immoral  conduct 
and  departure  from  or  Eailure  to  conform 
to  minimal  standards  of  accqitable 
practice  of  medicine. 

The  Administrator  finds  that 
Respondent  is  not  authorized  to  practice 
medicine  in  the  State  of  Michigan. 
Therefore,  the  Administrator  concludes 
that  Dr.  Martin's  continued  registration 
with  DEA  is  inconsistent  with  the  public 
interest,  and  therefore,  his  DEA 
Certificate  of  Registration  must  be 
revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  DEA 
Certificate  of  Registration,  AT5972763, 
previously  issued  to  Jose  M.  Tombo, 
M.D.,  be,  and  it  hereby  is,  revoked,  and 
that  any  pending  applications  for 
registration  be,  and  they  hereby  are, 
denied.  This  order  is  effective  February 
8,1991. 

Robert  C  Banner. 
Administrator. 

Dated:  Febrnaiy  4,  ISOL 
[FR  Doc  91-3055  FUed  2-7-91;  8:45  am] 

BHJJNQ  COOE  441(M»-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  f^nn  otiier  sotuces.  lliey 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 


character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-BacoQ  Act  of  March  3, 1931,  as 
amended  (48  Stat  1494,  as  amended.  40 
U.S.C.  278a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  detennined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
detennined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  tha 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  detennined  as  prevailing  is 
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encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  room  S-3014,  Washington, 
DC  20210. 

Modificatioas  to  General  Wage 
Detenninatioo  Dedsioiia 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
numberfs).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 


New  Jersey.  NI90-3  (Jan.  5. 
IWW). 

p.  68,'>. 
p.  688. 

Volume  11 

Indiana.  IN90-6  (Jan.  5. 1990). 

New  Mexico.  NM90-1  (Jan. 
5. 1990). 

.  p.  303. 
pp.  304.  309. 
p.  747. 
pp.  748-751. 
757. 

Volume  III 

Colorado 

CO90-1  (Jan.  5. 1980) 

CO90-5  Qan.  5. 1990) 

Oregon.     OR90-1     (Jan.     5. 
1990). 

p.  107. 
pp.  106-109. 
p.  132a. 
p.  132b. 
p.  309. 
p.  323. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402  (202)  783-323a 
When  ordering  subscription(8),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 


January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  This  3l8t  Day  of 
January  1991. 
AianL  Mom. 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  91-2822  Filed  2-7-91;  8:45  am] 
MUJNO  coot  tfto-tr-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Securttiee  ExeiMnge  Act  Reteaee  No.  34- 
28846] 

Securities  and  Exctwnge  Commission 
Market  Oversight  and  Hnanciai 
Services  Advisory  Committee 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTKHt:  Notice  of  establishment  of  the 

Securities  and  Exchange  Commission 

Market  Oversight  and  Financial 

Services  Advisory  Committee. 

summary:  The  Chairman  of  the 
Commission,  with  the  concurrence  of  the 
other  members  of  the  Commission,  has 
established  the  Securities  and  Exchange 
Commission  Market  Oversight  and 
Financial  Services  Advisory  Committee 
which  will  advise  the  Commission  on 
steps  that  should  be  taken  by  the 
Commission  to  improve  the  monitoring 
and  regulation  of  financial  services 
holding  companies  and  affiliates  and  to 
promote  competition  and  innovation 
among  financial  services  providers. 
dates:  February  4, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Mahaffey,  Assistant  General 
Counsel,  or  Miriam  Goldstein,  Attorney, 
(202)  272-2428.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  app.  L  and  the  regulations 
thereunder,  the  Commission  has  ordered 
publication  of  this  notice  that  Chairman 
Richard  C.  Breeden,  with  the 
concurrence  of  the  other  members  of  the 
Commission,  has  estabUshed  an 
advisory  committee,  under  the  Federal 
Advisory  Conunittee  Act.  which  is 
designated  the  "Securities  and  Exchange 
Commission  Market  Oversight  and 
Financial  Services  Advisory 
Committee."  Chairman  Breeden  certifies 
that  he  has  considered  the 
establishment  of  this  Committee  and. 
with  the  concurrence  of  the  other 


members  of  the  Commission,  has  found 
the  creation  of  this  Committee  to  be  in 
the  public  interest.  The  Committee's 
charter  directs  the  Committee  to  advise 
the  Commission  and  make 
recommendations  concerning  possible 
regulatory  initiatives  and  legislative 
proposals  necessary  to  improve  the 
monitoring  and  regulation  of  financial 
services  holding  companies  and 
affiliates  and  to  promote  competition 
and  innovation  among  financial  services 
providers.  Matters  to  be  considered  by 
the  Advisory  Committee  include  the 
following: 

1.  Monitoring  systems  and  guidelines 
for  assessing  the  financial  condition, 
risk  exposure,  and  systems  of  risk 
management  of  broker-dealers,  other 
financial  services  providers,  and  their 
respective  holding  companies  and 
affiliates; 

2.  Recommended  revisions  to  or 
restructuring  of  the  regulatory 
framework  for  financial  services 
providers  and  financial  services  holding 
companies,  with  emphasis  on  promoting 
competition,  innovation,  efficiency, 
safety,  and  customer  protection;  and 

3.  The  appropriate  means  of 
implementing  the  Advisory  Committee's 
recommendations,  including  possible 
amendments  to  the  federal  securities 
laws,  the  Glass-Steagall  Act,  the  Bank 
Holding  Company  Act  of  1956,  and 
related  statutes  and  rules. 

The  Advisory  Committee  shall 
conduct  its  operations  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act. 

The  duties  of  the  Committee  shall  be 
solely  advisory  and  shall  extend  to 
submitting  reports  and 
recommendations  to  the  Commission. 
Determinations  of  action  to  be  taken 
and  policy  to  be  expressed  with  respect 
to  the  recommendations  of  the  Advisory 
Committee  shall  be  made  solely  by  the 
Commission. 

The  Securities  and  Exchange 
Commission  shall  provide  any 
necessary  support  services  required  by 
the  Advisory  Committee. 

The  Advisory  Committee  shall  meet  at 
such  intervals  as  are  necessary  to  carry 
out  its  functions.  It  is  expected  that 
meetings  of  the  full  Advisory  Committee 
generally  will  occur  no  more  frequently 
than  monthly. 

The  Advisory  Committee  shall 
terminate  at  the  end  of  24  months  from 
the  date  of  its  establishment  unless, 
prior  to  such  time,  its  charter  is  renewed 
in  accordance  with  the  Federal 
Advisory  Committee  Act,  or  unless  the 
Chairman,  with  the  concurrence  of  the 
other  members  of  the  Commission, 
determines  that  continuance  of  the 
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Advisory  Committee  is  no  kmger  in  the 
public  interest 

Concurrent  with  publication  of  this 
notice  in  the  Federal  Register,  a  copy  of 
the  charter  of  the  Committee  will  be 
filed  with  the  Chairman  of  the 
Commission,  the  House  Committee  on 
Energy  and  Commerce  and  the  Senate 
Committee  on  Banking,  Housing,  and 
Urban  Affairs.  A  copy  of  the  charter  will 
concurrently  be  furnished  to  the  Library 
of  Congress  and  be  placed  in  the 
Commission's  I*ublic  Reference  Room 
for  public  inspection. 

By  the  Commission. 
Margarot  H.  McFarioMi. 

Deputy  Secretary. 

[FR  Doc.  91-3028  Filed  2-7-91;  8:45  am] 

■IIXINO  CODC  SOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2475; 
Amdt.  #1] 

Alabama  With  Contiguous  Countlss  In 
Tennessea,  Mississippi  &  Georgia; 
Declaration  of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
amendment  dated  January  9, 1991.  to  the 
President's  major  disaster  declaration  of 
January  4,  to  include  the  Comities  of 
Limestone  and  Marshall  in  the  State  of 
Alabama  as  a  disaster  area  as  a  result 
of  damages  caused  by  severe  storms 
and  flooding  beginning  December  21, 
1990. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  County  of 
Etowah  in  the  State  of  Alabama  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  counties  for  the 
same  occurrence. 

All  other  information  remains  die 
same,  i.e.,  the  tennination  date  for  filing 
applications  for  physical  damage  is 
March  4, 1991,  and  for  economic  injury 
until  the  close  of  business  on  October  4. 
1991. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  S9002  and  59006] 

Dated:  January  15, 1991. 
Alfred  E.|udd, 

Acting  Assistant  Administrotor.  for  Disaster 
Assistance. 
[FR  Doc.  91-3036  Filed  2-7-01;  a45  am] 

BIUJNG  COOC  SOSS^I-M 


[Declaration  of 
AmdLI] 


#2477; 


Indiana,  (With  Contiguous  Counties  in 
Ohio,  Kentucky.  Michigan,  &  Illinois); 
Declaration  of  Disaster  Loan  Area 

The  above-nranbered  Declaration  is 
hereby  amended  in  accordance  with 
amendments  dated  January  11, 12.  and 
15, 1991,  to  the  President's  major 
disaster  declaration  of  January  5.  to 
include  the  Counties  of  Boone.  Floyd. 
Fountain,  Hancock.  Harrison.  Jasper, 
Jefferson,  Scott,  Starke,  Steuben, 
Switzerland,  and  Warren  in  tiie  State  of 
Indiana  as  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
flooding  beginning  December  28. 1990. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  County  of 
Crawford  in  the  State  of  Indiana;  Bullitt. 
Carroll  Gallatin,  Hardin,  and  Meade 
Counties  in  the  State  of  Kentuclcy;  and 
Branch  and  Hillsdale  Counties  in  the 
State  of  Midiigan  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  counties  for  the 
same  occurrence. 

The  economic  injury  numbers  are  7229 
for  the  State  of  Indiana;  7228  for  the 
State  of  Kentucky;  and  7231  for  the  State 
of  Michigan. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
March  7, 1991,  and  for  economic  injury 
until  the  close  of  business  on  October  7. 
1991. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006] 

Dated:  January  18, 1991. 
Alfred  E.  )udd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  91-3037  Filed  2-7-91;  8:45  am) 

BILUNG  CODE  aOlS-01-ll 


[Dadaratien  ef  Disaster  Loan  Area  #2474; 
Amdt  11 

Mississippi,  With  Contiguous  Counties 
In  Louisiana  &  Alatunna;  Declaration  of 
Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
amendments  dated  January  10  and  14, 
1991,  to  the  President's  major  disaster 
declaration  of  January  3,  to  include  the 
Counties  of  I-iaurison  and  Simpson  in  the 
State  of  Mississippi  as  a  disaster  area  as 
a  resolt  of  damages  caused  by  severe 
storms,  tonsadoes.  and  flooding,  and  to 


establish  the  incident  period  as 
beginning  December  19, 1990  and 
continuing  through  January  14, 1991. 

In  addition  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguoas  Counties  of 
Copiah.  Covington.  Hancock,  Jackson. 
Jefferson  Davis.  Lawrence,  Pearl  River, 
Smith,  and  Stone  in  the  State  of 
Mississippi  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

Any  counties  contiguoas  to  the  above- 
named  primary  counties  and  not  listed 
herein  liave  previously  been  named  as 
contiguous  or  primary  coimties  for  the 
same  occurrence. 

All  other  information  remains  die 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
Mardi  3. 1991.  and  for  economic  injury 
until  the  close  of  business  on  October  3. 
1991. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008] 

Dated:  January  15, 1991. 
Alfred  E.  Judd. 

Acting  Assistant  Administrator  for  Diaaeter 
Assistance. 
[FR  Doc.  91-3038  Filed  2-7-91:  8:45  am] 

BHJUNG  CODE  MHS-OI-H 


[Declaration  ef  Disaster  Loan  Area  «2476: 
Amdt  #  1] 

Tennessee,  With  Contiguous 
Counties  In  MO,  AR,  KY,  MS,  NC,  &  GA; 
Declaration  of  Disaster  Loan  Atm 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
amendments  dated  January  4,  8, 10, 12. 
and  15. 1991,  to  the  President's  major 
disaster  declaration  of  January  4.  to 
include  the  Counties  of  Anderson. 
Bedford,  Coffee,  Grundy,  Hardin, 
Jackson,  Lauderdale,  Morgan,  Polk,  and 
Roane  in  the  State  of  Tennessee  as  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
beginning  on  December  19, 1990. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  Coimties  of 
Bradley,  Campbell,  Cannon,  Chester, 
Clay,  Decatur.  Haywood,  Henderson, 
Knox.  Loudoa  Macon,  McMinn, 
McNairy,  Monroe,  Rutherford,  Smith, 
Tipton,  Union,  and  Wayne  in  the  State 
of  Tennessee:  Alcorn  County  in  the 
State  of  Mississippi;  Cherokee  County  in 
the  State  of  ^k>rth  Carolina;  and  Fannin, 
Murray,  and  Whitfield  Counties  in  the 
State  of  Georgia  may  be  filed  until  tiie 
spedfied  date  at  the  previously 
designated  location. 


BEST  COPY  AVAIJ 


5242 


Fectoral  Regirter  /  Vol.  56.  No.  27  /  Friday.  February  8.  1991  /  Notices 


Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  counties  for  the 
same  occurrence. 

The  economic  injury  numbers  722400 
for  the  State  of  Tennessee:  722000  for 
the  State  of  Mississippi;  723300  for  the 
State  of  North  Carolina:  and  722500  for 
the  State  of  Georgia. 

Ail  other  information  remains  the 
same,  i.e.,  the  termination  date  for  Hhng 
applications  for  physical  damage  is 
March  4, 1991.  and  for  economic  injury 
until  the  close  of  business  on  October  4. 
1991. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  S0OQ2  and  50006)  v 

Dated:  |anuary  17, 1991. 
AlindE.|udd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  91-3039  Filed  2-7-91: 8  45  am] 
■HXWQ  coot  SWI  SI  II 


(Otdaratton  of  Dteastar  Loan  Atm  #2476] 

Tfinatw  (¥nth  Contlguotis  CountiM 
in  MiSMuri,  Arkansas,  and  Kantucfcy); 
Dacteratlon  of  Oisastar  Loan  Araa 

As  a  result  of  the  President's  major 
disaster  declaration  on  January  4, 1991, 
and  an  amendment  thereto  on  January  7, 
I  find  that  the  Counties  of  Bledsoe, 
Cumberland,  Dyer,  Fentress,  Franklin, 
Gibson.  Lincoln.  Marion,  Obion,  Rhea, 
Van  Buren,  and  Warren  in  the  State  of 
Tennessee  constitute  a  disaster  area  as 
a  result  of  damages  caused  by  severe 
storms  and  flooding  beginning  on 
December  19. 1990.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  March  4, 
1991.  and  for  loans  for  economic  injury 
until  the  close  of  business  on  October  4, 
at  the  address  listed  below:  Disaster 
Area  of  2  O^ice — Small  Business 
Administration,  120  Ralph  McGill  Blvd.. 
14th  Fl.,  Atlanta,  Georgia  30308  or  other 
locally  announced  locations.  In  addition, 
applicants  for  economic  injury  loans 
firom  small  businesses  located  in  the 
contiguous  counties  of  Bedford,  Carroll, 
Coffee,  Crockett.  Giles,  Grundy,  Lake 
Hamilton,  Lauderdale,  Madison, 
Marshall.  Meigs.  Moore,  Morgan, 
Overton,  Pickett,  Putnam.  Roane.  Scott, 
Sequatchie,  Weakley,  and  White  the 
State  of  Tennessee:  Pemiscot  County  in 
the  State  of  Missouri:  Mississippi 
County  in  the  State  of  Arkansas;  and 
Fulton.  Graves  and  Hickman  Counties  in 
the  State  of  Kentucky  may  be  filed  until 
the  specified  date  at  the  above  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 


herein  are  covered  in  a  separate 
declaration  for  the  same  occurrence. 
The  interest  rates  are: 


For  physical  damage: 

Homeowners  with  credit  available 
elsewtiere „ 8.000 

Homeowners  without  credit  avail- 
able eisewliere 4.000 

Businesses  with  credit  available 
elsewtiere 8.000 

Business  and  norvprofit  organiza- 
tions wittxxjt  credit  available 
elsewhere 4.000 

Others  (irKkjding  nor>-profit  org- 
naizatiorts)  witti  credit  available 

elsewlwre 8.125 

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere 4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  247606  and  for 
economic  injury  the  numbers  are  722400 
for  the  State  of  Tennessee:  722600  for 
the  State  of  Missouri:  722700  for  the 
State  of  Arkansas:  and  722800  for  the 
State  of  Kentucky. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006) 

Dated:  January  11. 1991. 
Alfred  E.  Judd. 

Acting  Assistant  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  91-3040  Filed  2-7-91: 8:45  amj 

WLUNOCOOE  MSS-OI-M 


DEPARTMENT  OF  STATE 
Offica  of  tha  Sacratary 

(PubNcNotlc«i34l] 

Raatrictlon  on  tha  Uaa  of  Unttad 
Stataa  Paaaports  for  Traval  To,  In,  or 
Througli  Iraq  and  Kuwait 

Pursuant  to  the  authority  of  section 
211a  of  tiUe  22  of  the  United  States 
Code.  Executive  Order  11295  (31  FR 
10603),  and  in  accordance  with 
8  51.73(a)  (2)  and  (3)  of  title  22  of  the 
Code  of  Federal  Regulations,  all  United 
States  passports,  with  the  following 
exception,  are  declared  invalid  for 
travel  to.  in.  or  through  Iraq  and  Kuwait 
unless  specifically  validated  for  such 
travel.  I  hereby  conclude  that  it  is  in  the 
national  interest  of  the  United  States 
that  these  passport  restrictions  shall  not 
apply  to  those  American  citizens  now 
residing  in  Iraq  and  Kuwait  nor  to 
American  professional  reporters  and 
journalists  on  assignment  there. 

This  action  is  required  by  the  fact  that 
armed  hostilities  now  are  taking  place  in 
Iraq  and  Kuwait,  and  that  the  safety  of 


any  American  citizen  travelling  to  those 
countries  no  longer  can  be  guaranteed. 
The  American  Embassies  in  Baghdad 
and  Kuwait  are  closed,  thus  preventing 
the  United  States  from  providing  routine 
diplomatic  protection  or  consular 
assistance  to  Americans  who  may  travel 
to  either  country. 

In  light  of  these  events  and 
circumstances.  I  have  determined  that 
Iraq  and  Kuwait  are  areas  "*  *  *  where 
armed  hostilities  are  in  progress;  or,  a 
country  *  *  *  in  which  there  is 
imminent  danger  to  the  public  health  or 
physical  safety  of  United  States 
travelers"  within  the  meaning  of 
§  51.73(a)  (2)  and  (3)  of  title  22  of  the 
Code  of  Federal  Regulations. 

The  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal  Register 
and  shall  expire  at  the  end  of  one  year 
unless  sooner  extended  or  revoked  by 
Public  Notice. 

Dated:  February  1. 1991. 
James  A.  Baker.  III. 
Secretary  of  State. 
[FR  Doc.  91-3067  Filed  2-7-91: 8:45  amJ 

MLUNQ  COOE  4710- 10-M 


DEPARTMENT  OF  TRANSPORTATION 

Offica  of  ttta  Sacratary 

Provision  of  Aviation  Insuranca 
Covaraga  for  Commardal  Air  Caniar 
Sarvica;  Sacratarial  Datarmination 

February  4. 1991. 

By  virtue  of  the  authority  vested  in  me 
by  Presidential  Determination  No.  90-29, 
issued  August  14, 1990.  and  Presidential 
Determination  90-32,  issued  August  17, 
1990,  and  by  virtue  of  the  authority  set 
forth  in  section  1302  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  49 
U.S.C.  App.  1532, 1  hereby: 

1.  Determine,  on  behalf  of  the 
President,  that  continuation  of 
commercial  air  services  to  and  from 
Saudi  Arabia,  Turkey.  Syria,  Jordan, 
Egypt,  Yemen,  Oman,  United  Arab 
Emirates,  Israel,  Bahrain.  Qatar,  and 
Cyprus,  and  to  and  from  Iraq  and 
Kuwait  to  the  extent  permitted  by 
Executive  Orders  Nos.  12724  and  12725, 
is  necessary  to  carry  out  the  foreign  ' 
policy  of  the  United  States.  Such 
commercial  air  services  facilitate,  in 
particular,  actions  in  support  of  the  - 
United  States  and  international 
response  to  the  Iraqi  invasion  of  Kuwait 
and  the  evacuation  of  American  citizens 
from  areas  ejected  by  the  invasion. 
These  services  facilitate,  in  addition,  the 
maintenance  of  normal  political  and 
commercial  exchange  with  the  countries 
of  the  region. 
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2.  Approve,  on  behalf  of  the  President, 
the  Department  of  Transportation's 
provision  of  insurance  against  loss  or 
damage  arising  out  of  any  risk  from  the 
operation  of  an  aircraft  in  the  manner 
and  to  the  extent  provided  in  title  XIII  of 
the  Act.  49  U.S.C.  App.  1531,  et  seq., 
whenever  I  have  determined  that  such 
insurance  cannot  be  obtained  on 
reasonable  terms  and  conditions  from 
any  company  authorized  to  conduct  an 
insurance  business  in  a  State  of  the 
United  States. 

These  actions  are  taken  in 
consultation  with  the  Secretary  of  State 
with  respect  to  section  1302  (a)  and  (c) 
of  the  Act.  49  U.S.C.  App.  1532  (a)  and 
(c),  and  in  consultation  with  the  Director 
of  the  OfHce  of  Management  and  Budget 
with  respect  to  section  1302(c]  of  the 
Act,  49  U.S.C.  App.  1532(c).  Pursuant  to 
section  1302(c)  of  the  Act,  49  U.S.C.  App. 
1532(a),  this  Determination  is  effective 
for  sixty  days. 

This  Determination  shall  be  brought  to 
the  attention  of  all  air  carriers  within  the 
meaning  of  section  101(3)  of  the  Act,  49 
U.S.C.  App.  1301(3),  and  published  in  the 
Federal  Register. 
Samuel  K.  Sldnner. 
Secretary  of  Transportation. 
(PR  Doc.  91-3004  Filed  2-7-91: 8:45  am] 

WLUNO  COOE  Mie-«MI 


UNITED  STATES  INFORMATION 
AGENCY 

Promotion  of  Exchanges  for  People 
With  Disabilities 

agency:  United  States  Information 
Agency. 

action:  Notice. 

summary:  The  Bureau  of  Educational 
and  Cultural  Affairs,  U.S.  Information 
Agency,  announces  its  intention  to 
award  a  grant  of  approximately  $70,000 
to  a  private  not-for-profit  organization 
working  to  help  integrate  people  with 
disabihties  into  international 
educational  and  cultural  exchanges. 

DATES:  Deadline  for  proposals:  Must  be 
received  by  COB  February  28, 1991. 
Uuration:  The  duration  of  the  grant 
should  be  for  one  year.  The  program 
may  begin  no  earlier  than  June  1, 1991. 
No  funds  may  be  expended  until  the 
grant  agreement  is  signed. 

addresses:  The  original  and  twelve 
copies  of  the  completed  application 
should  be  submitted  to  the  following 
office:  U.S.  Information  Agency,  Office 
of  the  Executive  Director  (E/X),  room 
336. 301 4th  Street  SW.,  Washington.  DC 
20547. 


FOR  FURTHER  INFORMATION  CONTACT 

Interested  U.S.  organizations  should 
write  or  call  Ms.  Bettye  Stennis  at  the 
Youth  Programs  Division  (E/VY).  room 
357,  301  4th  Street  SW.,  Washington,  DC 
20547;  telephone  202-619-6299. 
SUPPLEMENTARY  INFORMATION:  Programs 
are  authorized  under  Public  Law  87-256, 
the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  whose  purpose  is 
"to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries." 
Programs  under  the  authority  of  the 
Bureau  must  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  Programs  and  projects  must 
conform  with  all  Agency  requirements 
and  guidelines  and  are  subject  to  final 
review  by  the  USIA  contracting  officer. 

Through  this  grant  to  a  private  not-for- 
profit  organization,  USIA  will  provide 
partial  support  to  a  clearing-house  for 
information  concerning  international 
exchange  for  the  disabled.  The  activity 
should  promote  the  integration  of  people 
with  disabilities  into  international 
educational  exchanges.  The  grantee 
organization  will  provide  advice  and 
counsel  to  exchange  organizations, 
schools  and  other  public  institutions  on 
such  areas  as:  homestay  placements  and 
arrangements  for  participants  with 
disabilities:  training  of  staff  to  work 
with  disabled  people;  and  resources  and 
technical  assistance  for  meeting 
accessibility  needs.  Further,  the  grantee 
organization  will  serve  to  educate 
disabled  persons  about  opportunities 
available  to  them  on  a  variety  of 
international  educational  and  cultural 
exchange  programs.  During  this  year  of 
special  focus  on  the  bicentennial  of  the 
Bill  of  Rights  and  the  Americans  with 
Disabilities  Act  of  1990,  the  grantee 
organization  will  work  through  its 
established  linkages  with  counterpart 
institutions  in  other  countries  to 
highlight  the  rule  of  law  and  the 
accomplishments  of  American 
organizations  in  the  area  of  the  rights  of 
the  disabled. 

USIA  grant  funds  are  not  intended  to 
pay  all  costs  of  the  program  but  rather 
to  supplement  the  grantee's  own 
resources,  private,  in-kind  and  other 
government  contributions,  and  those  of 
the  participants. 

Criiical  elements  of  the  project  that 
should  be  addressed  in  the  institution's 
proposal  include: 

— The  professional  resouces  of  the 
grantee  organization,  with  special 
emphasis  on  its  credentials  and 
experience  in  plarming  and  carrying 
out  exchanges  of  people  with 
disabilities. 


— The  international  and  domestic 
networks  of  exchange  organizations 
and  those  that  work  with  the  disabled 
with  which  the  grantee  is  affiliated. 

— A  timetable  for  planning  and 
implementing  the  program. 

— Written  materials  that  the  grantee  has 
developed  or  plans  to  develop  in 
pursuit  of  the  goals  and  objectives  of 
this  program. 

Application  Procedures 

Interested  organizations  should  write 
or  call  the  Youth  Programs  Division 
(address  provided  above)  to  request 
detailed  application  packets,  which 
include  award  criteria,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  information 
on  the  contents  of  a  complete 
application.  Organizations  in  existence 
less  than  four  years  will  only  be  eligible 
for  grants  under  $60,000.  Experience 
programming  exchange  visitors  is 
desirable. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Eligible  proposals 
will  be  forwarded  to  panels  of  USIA 
officers  for  advisory  review  in 
conformity  with  the  criteria  set  forth 
herein  and  in  the  guidelines  for 
preparing  proposals  prior  to  funding 
decisions  by  delegated  officials.  All 
proposals  will  also  be  reviewed  by  the 
Agency's  Office  of  the  General  Counsel 
as  well  as  other  Agency  offices.  The 
Associate  Director  for  Educational  and 
Cultural  Affairs  identifies  and  approves 
potential  grant  recipients.  Final 
technical  authority  for  grant  awards 
resides  with  the  Agency  Contracting 
Officer. 

Completed  applications  will  be 
reviewed  according  to  the  following 
criteria: 

a.  Quality  of  the  program  plan  and 
adherence  of  the  proposed  activity  to 
the  goals  and  objectives  described 
above; 

b.  Feasibility  of  the  program  plan  and 
institutional  capacity  of  the  organization 
to  conduct  the  program: 

c.  Track  record — the  agency  will 
consider  the  past  performance  of  prior 
grantees  and  the  demonstrated  potential 
of  new  applicants: 

d.  Multiplier  effect/impact — the 
impact  of  the  grant-funded  activity  on 
the  wider  community  and  on  the 
development  of  continuing  institutional 
ties; 

e.  Value  to  U.S.-partner  country 
relations — the  assessment  of  USIA's 
geographic  area  o^ices  of  the  potential 


Fmdmml  Ragi«ter  /  Vol.  se.  No.  27  /  Friday.  Februaiy  8.  1901  /  Notices 


impact  and  significance  of  the  project 
abroad; 

f.  Cost  effectiveness — greatest  return 
on  each  grant  dollar  and  degree  of  cost- 
sharing  exhibited; 

Notification 

An  appbcant's  «nll  be  notified  of  tfa« 
results  at  the  review  process  on  or  aboat 
April  15. 1901.  Funded  propoaak  wiU  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  January  29, 1991. 
Wi—I.miart. 

Deputy  Aaaociale  Director,  Bareau  of 

Educational  and  Cuttural  Affairs. 

(FR  Doc.  91-3000  Fil«d  2-7-91;  8:45  am) 


Central/EMtam  EurepMH  InMettv* 
Suppoft  tor  Private  Sector  EngMsli 
TeedrinQ  Efforts 

AQCNCv:  United  States  Infonnatioa 

Agency. 

action:  Notice. 


;  Under  the  auspices  of  U.& 
Special  Assistance  to  Centra]  and 
Eastern  Europe,  the  Bureau  of 
Educational  and  Cultural  Affairs.  U.S. 
Information  Agency,  announces  its 
intention  to  award  grants  to  private  and 
public  universities  and  organizations  for 
programs  involved  in  sending  teachers 
of  Enghsb  to  Central  and  Eastern 
European  countries.  The  affected 
countries  are  Hungary,  Poland.  Bulgaria. 
Czechoslovakia,  Romania  and 
Yugoslavia.  Subject  to  the  availability  of 
funds,  USLA  plans  to  award  one  or  more 
grants.  Individual  grants  are  expected  to 
be  in  the  range  of  $50,(»0  to  1^00,000. 
although  USIA  reserves  the  right  to 
award  grants  outside  this  range. 
DATES:  Deadline  for  proposals:  Must  be 
received  by  COB  March  11.  Duration: 
The  duration  of  the  grant  should  be  from 
six  months  to  fifteen  months.  Programs 
should  begin  no  eariier  than  May  1, 
1991.  No  funds  may  be  expended  until 
the  grant  agreement  is  signed. 
ADORESSES:  The  original  and  twelve 
copies  of  the  completed  appbcation 
should  be  submitted  to  the  following 
office:  U.S.  Information  Agency.  Office 
of  the  Executive  Director  (E/X),  room 
336,  301  4th  Street  SW.,  Washington.  DC 
20547. 

FOM  FUflTMCR  INFOMMATIOM  CONTACT: 

Interested  U.S.  organizations  should 
write  or  call  Ms.  Bettye  Stennis  at  the 
Youth  Programs  Division  (E/VY).  room 
357,  301  4th  Street  SW.,  Washington,  DC 
20547;  telephone  202-619-6299. 
su^mnBrrASY  infonmatiom:  Prograna 
are  authorized  under  Public  Law  87-256. 


the  MutMel  Educational  end  Caltural 
Exchange  Act  oi  19B1.  whose  purpoee  is 
"to  increase  mutual  understanding 
between  the  people  (rf  the  United  States 
and  the  pe<4iie  of  other  cotintrics." 
Programs  under  the  astbority  of  the 
Bureau  must  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  Programs  and  projects  must 
conform  with  all  Agency  requirements 
and  guidelines  and  are  subject  to  fioAl 
review  by  the  USIA  contracting  officer. 

Through  grants  to  U.S.  universities 
and  private  organizations,  subject  to  the 
availability  of  funds.  USIA  seeks  to 
support  the  teaching  of  English  as  a 
vehicle  to  developing  democracies  in  the 
countries  of  Central  and  Eastern  Europe. 
Grantee  organizations  would  work 
through  their  established  linkages  with 
counterpart  institutions  in  Hungary, 
Poland.  Czechoslovakia.  Bulgaria. 
Romania,  and  Yugoslavia  in  setting  up 
programs  to  teach  English  to  students 
and  adults.  Institutioas  that  are  the 
primary  focus  of  these  activities  inchide 
universities,  secondary  schools  and 
businesses.  The  American  participants 
may  be  university  students,  professional 
teachers  or  others  serving  as  volunteers 
or  paid  instructors.  The  minimum  period 
of  instruction  for  each  project  activity  is 
6  weeks.  Projects  may  involve  more  than 
one  host  country. 

The  sending  institution  makes  all 
arrangements  for  travel  (including 
visas),  payment  of  stipends  aiul 
allowances,  recruitment  and  selection  of 
participants,  and  orientation.  It  also  is 
responsible  for  identifying  and  making 
all  arrangements  with  the  host 
institution  for  the  placement  of  the 
instructors,  their  housing,  supervision 
and  welfare. 

USLA  grant  funds  are  not  intended  to 
pay  all  costs  of  the  program  but  rather 
to  supplement  the  grantee's  own 
resources,  private,  in-kind  and  other 
government  contributions,  and  those  of 
the  participants. 

Critical  elements  of  the  project  that 
should  be  addressed  in  the  institution's 
proposal  include: 

— The  professional  resources  of  the 
grantee  organization,  with  special 
emphasis  on  its  credentials  and 
experience  in  planning  and  carrying  out 
teaching  of  English  as  a  foreign  lai^uage 
(EFL)  programs. 

— ^A  description  of  the  host  country 
institution,  the  planned  propwn  of 
instruction,  type  of  accommodations, 
support  arrangements,  and  health  and 
accident  insurance  coverage. 

— ^Tbe  amount  of  stipends  and/or 
allowances  that  wfll  be  provided  to  the 
instructors. 


— A  timetable  for  planning  and 
implementing  the  program. 

— Participant  selection  criteria  and 
procedures  that  emphasize  professional 
and  persona]  qualities  deemed  essential 
for  the  success  of  the  project's  mission. 

— Orientation  programming — a 
thorough  introduction  to  the  goals  and 
operation  of  the  program,  administrstive 
procedures,  the  host  society,  with 
special  emphasis  on  die  educational 
system  and  dimate,  and  issues 
important  to  relations  between  the  U.S. 
and  the  host  country. 

— Evidence  of  a  conunitment  to  a 
long-terra  partnerriup  with  the  host 
institution  and  to  the  teaching  of  Engliah 
in  Central  and  Eastern  Europe. 

AppBcation  Procednres 

To  be  eligible  for  consideration 
organizations  must  be  incorporated  in 
the  U.Sk.  and  have  not-forprofit  status 
as  determined  by  the  IRS.  Organizations 
with  four  years  or  less  experience  in 
international  exchange  will  only  be 
eligible  for  grants  under  $60.0001 

Interested  organizations  should  write 
or  call  the  Youth  Programs  Division 
(address  provided  above)  to  request 
detailed  application  packets,  which 
include  award  criteria,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  information 
on  the  contents  of  a  complete 
application. 

Review  Process 

USLA  will  acknowledge  receipt  of  all 
proposal  and  will  review  them  for 
technical  eligibihty.  Eligible  proposals 
will  be  forwarded  to  panels  of  USLA 
officers  for  advisory  review  in 
conformity  with  the  criteria  set  forth 
herein  and  in  the  guidelines  for 
preparing  proposals  prior  to  funding 
decisions  by  delegated  ofiicials.  All 
proposals  will  also  be  reviewed  by  the 
Agency's  Office  of  the  General  Counsel 
as  well  as  other  Agency  offices.  The 
Associate  Director  for  Educational  and 
Cultural  Affairs  identifies  and  approves 
potential  grant  recipients.  Final 
technical  authority  for  grant  awards ' 
resides  with  the  Agency  Contracting 
Officer. 

Completed  applications  will  be 
reviewed  according  to  the  following 
criteria: 

a.  Quahty  of  the  program  plan  and 
adherence  of  the  proposed  activity  to 
the  criteria  and  conditions  described 
above; 

b.  Feasibility  of  die  program  plan  and 
institutional  capacity  of  the  organization 
to  conduct  the  program; 

c.  Track  leoord— the  Agency  will 
consider  the  past  performance  of  prior 
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grantees  and  the  demonstrated  potential 
of  new  applicants: 

d.  Multiplier  effect/impact — the 
impact  of  the  exchange  activity  on  the 
wider  community  and  on  the 
development  of  continuing  institutional 
ties: 

e.  Value  to  U.S.-partner  country 
relations — the  assessment  of  USIA's 
geographic  area  desk  of  the  potential 
impact  and  significance  of  the  project  in 
the  partner  country(ies); 

f.  Cost  effectiveness — greatest  return 
on  each  grant  dollar  and  degree  of  cost- 
sbaring  exhibited; 

g.  Geographic  balance — proportional 
distribution  of  program  activities  within 
the  U.S.  and  the  partner  countries. 

h.  Potential  for  beginning  the  program 
at  an  early  date. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
April  30, 1991.  Funded  proposals  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  February  4. 1991. 
Warren  |.  Obluck, 

Deputy  Associate  Director.  Bureau  of 
Educational  and  Cultural  Affairs. 
(FR  Doc.  91-2999  Filed  2-7-91: 8:45  am) 
BIUJNQ  CODE  •230-01-M 


NATO  Project  Grants 

agency:  United  States  Information 

Agency. 

action:  Notice. 

summary:  The  Bureau  of  Educational 
and  Cultural  Affairs,  U.S.  Information 
Agency,  aimounces  its  intention  to 
award  one  grant  of  up  to  $30,000  to  a 
private  not-for-profit  organization  to 
partially  sponsor  a  delegation  of  young 
Americans  to  a  5-day  meeting  in 
Bogensee,  Germany  in  October  1991  on 
the  theme  of  "The  Young  Generation's 
Contribution  to  Safeguarding 
Democracy,  Prosperity  and  Security  in 
Europe."  The  purpose  of  this  meeting  is 
to  encourage  cooperation  and  dialogue 
among  young  people  and  foster  new 
partnerships  between  Europeans. 
Canadians  and  Americans.  A  follow-up 
meeting  in  1992  will  likely  be  held  in  the 
U.S. 

DATES:  Deadline  for  proposals:  Must  be 
received  by  COB  March  29, 1991. 
Duration:  The  duration  of  the  grant  will 
be  six  months.  The  earliest  date  on 
which  grant-funded  planning  activities 
may  begin  is  June  1.  No  funds  may  be 
expended  until  the  grant  agreement  is 
signed. 

ADONESSES:  The  original  and  twelve 
copies  of  the  completed  application 


should  be  submitted  to  the  following 
office:  U.S.  Information  Agency,  Office 
of  the  Executive  Director  (E/X),  room 
336.  301 4th  Street  SW.,  Washington.  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  U.S.  organizations  should 
write  or  call  Ms.  Bettye  Stennis  at  the 
Youth  Programs  Division  (E/VY),  Office 
of  International  Visitors,  room  357,  301 
4th  Street  SW.,  Washington.  DC  20547; 
telephone  202-619-6299. 
SUPPIXMENTARY  INFORMATION:  Programs 
are  authorized  under  Public  Law  87-256, 
the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  whose  purpose  is 
"to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries." 
Programs  under  the  authority  of  the 
Bureau  must  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  Programs  and  projects  must 
conform  with  all  Agency  requirements 
and  guidelines  and  are  subject  to  final 
review  by  the  USIA  contracting  officer. 

The  main  theme  for  the  meeting  is 
"The  Young  Generation's  Contribution 
to  Safeguarding  Democracy,  Prosperity 
and  Security  in  Europe".  Subordinate 
topics  to  be  discussed  include: 
Overcoming  hostile  perceptions  among 
societies  and  within  societies;  position 
and  role  of  European  unions,  states, 
regions  and  communes  as  well  as  their 
mutual  relationships;  ethnic  and 
linguistic  minorities,  problems  of  multi- 
cultural societies;  migration  from  east  to 
west  because  of  economic  disparity — 
what  can  be  done  to  bridge  this  gap; 
U.S.  and  Canadian  relations  with 
Europe — mutual  expectations  and 
hopes;  how  to  prevent  the  needs/ 
problems  of  the  Third  World  from  being 
overlooked  because  of  the  European 
problems. 

The  grantee  organization  will  be 
responsible  for:  Recruiting  and  selecting 
a  delegation  of  young  Americans  (aged 
20-30)  active  and/or  interested  in 
European  affairs;  conducting  a  pre- 
departure  orientation;  travel 
arrangements;  and  any  post-conference 
follow-up.  Since  the  grant  only  covers 
partial  costs,  the  grantee  will  also  have 
10  raise  funds  from  other  sources,  and 
the  participants  will  be  expected  to 
provide  part  of  their  airfare.  Hosting 
costs  in  Germany  will  be  covered  by  the 
Germans.  The  grantee  organization  may 
also  have  a  role  in  preparing  for  a 
follow-up  conference  in  the  U.S.  in  1992. 

Application  Procedures 

To  be  eligible  for  consideration 
organizations  must  be  incorporated  in 
the  U.S.,  have  not-for-profit  status  as 


determined  by  the  IRS,  and  be  able  to 
demonstrate  expertise  in  a  field  relevant 
to  the  theme  of  the  project.  Experience 
programming  exchange  visitors  is 
desirable. 

Interested  organizations  should  write 
or  call  the  Youth  Programs  Division 
(address  provided  above)  to  request 
detailed  application  packets,  which 
include  award  criteria,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  information 
on  the  contents  of  a  complete 
application. 

Grant-funded  expenditures  will 
generally  be  limited  to  the  following 
categories: 

— International  travel 
— Domestic  travel 
— Maintenance  and  per  diem,  not  to 

exceed  government  limits 
— Orientation  costs  and  materials 
— Administration — salaries,  benefits. 

other  direct  and  indirect  costs 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Eligible  proposals 
will  be  forwarded  to  panels  of  USLA 
officers  for  advisory  review  in 
conformity  with  the  criteria  set  forth 
herein  and  in  the  guidelines  for 
preparing  proposals  prior  to  funding 
decisions  by  delegated  officials.  All 
proposals  will  also  be  reviewed  by  the 
Agency's  Office  of  the  General  Counsel 
as  well  as  other  Agency  offices.  The 
Associate  Director  for  Educational  and 
Cultural  Affairs  identifies  and  approves 
potential  grant  recipients.  Final 
technical  authority  for  grant  awards 
resides  with  the  Agency  Contracting 
Officer. 

Completed  applications  will  be 
reviewed  according  to  the  following 
criteria: 

a.  Quality  of  the  program  plan  and 
adherence  of  the  proposed  activity  to 
the  criteria  and  conditions  described 
above; 

b.  Feasibility  of  the  program  plan  and 
institutional  capacity  of  the  organization 
to  conduct  the  program; 

c.  Track  record— the  Agency  will 
consider  the  past  performance  of  prior 
grantees  and  the  demonstrated  potential 
of  new  applicants; 

d.  Multiplier  effect/impact — the 
impact  of  the  exchange  activity  on  the 
wider  community  and  on  the 
development  of  continuing  institutional 
ties; 

e.  Value  to  the  program — the 
assessment  of  USIA's  geographic  area 
desk  of  the  potential  impact  and 
significance  of  the  proposed  NATO 
project: 
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f.  Cost  effectiveness — greatest  return 
on  each  grant  dollar  and  degree  of  cost- 
sharing  exhibited 

Notifidtioa 

All  applicants  will  be  notified  of  the 
resohs  of  the  review  process  on  or  about 
May  1, 1991.  Funded  proposals  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated  lanuary  28;  1981. 
W«TCB|.ObhKk, 

Deputy  Associate  EUndor.  Bureau  of 

Educational  and  Cultural  Affairs. 

[FR  Doa  91-aOOl  FBad  2-7-91: 8:45  am) 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Inf  ormalion  Collection  Under  OIIB 
Review 

AQENCY:  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMAWy.  The  Department  of  Veterans 
Affairs  has  submitted  to  OK4B  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  hsts  the 


following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection:  (2]  the  title  of  the 
information  collection;  (3)  the 
Department  form  numbers),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5}  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Public  Law  96-511  applies. 

ADORCSSES:  Copies  of  the  proposed 
information  collectioo  and  supporting 
docum^its  may  be  obtained  from  Ann 
Bickoff.  Veterans  Health  Services  and 
Research  Administration  (161B3). 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW..  Washington,  DC 
2042a  (202)  233-2282. 

Comments  and  questions  about  the 
items  on  the  hst  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
OfBce  of  Management  and  Budget,  72S 
Jackson  Place  NW.,  Washington.  DC 
20503,  (202)  395-731&  Do  not  send 
requests  for  benefits  to  this  address. 
DATn:  Comments  on  the  mformation 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  March  11. 1991. 


Dated:  February  1. 1991. 
By  direction  of  the  Seoetaiy. 
Frank  E.  Lalisy. 

Aasociaie  DAS  for  btformation  Resourcea 

Policies  and  OreisighL 

New  Collection 

1.  Veterans  Health  Services  and 
Research  Administration. 

2.  Locality  Pay  System  Survey 
(Department  of  Veterans  Affairs  Nurse 
Pay  Act  of  1990). 

3.  Not  appUcable. 

4.  The  telephone  survey  will  allow  VA 
to  collect  pay  data  for  registered  nurses, 
nurse  anesthetists,  and  other  health  care 
personnel  based  on  beginning  rates  of 
compensation  for  corresponding 
position  in  the  local  labor  market  The 
information  will  be  used  to  implement  a 
locality  pay  system  within  VA. 

5.  On  occasion. 

6.  State  and  local  governments; 
businesses  or  other  for-profit;  Federal 
agencies  or  employees;  non-profit 
institutions;  small  businesses  or 
organizations. 

7. 4,300  responses. 

8..  45  minutes. 

9.  Not  applicable. 
[FR  Doc.  91-2995  Filed  2-7-91;  8:45  am] 
MLLNM  COOe  •320-41-M 
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contains  notices  of  meetings  put)li6h«d 
under  Vne  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


coMMOorrv  credit  corporation 

TIUE  AND  date:  2:00  p  jn.,  February  13, 

1991. 

PLACE:  Room  104-A  Administration 

Building,  U.S.  Department  of 

Agriculture,  Washington,  D.C. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSWEREO:  Agenda  to 
be  announced. 

CONTACT  PCRSON  POn  MORE 
INFORMATION:  James  V.  Hansen, 
Secretary.  Commodity  Credit 
Corporation,  Room  3S03  South  Building, 
U.S.  Department  of  Agriculture,  Post 
Office  Box  2415.  Washington,  D-Q 
20013;  telephone  (202)  475-^49a 

Dated:  February  6. 1991. 
jmaeaV.  Haoaen, 

Secretary,  Commodity  Credit  Corporation. 
[FR  Doc.  91-3180  Filed  2-8-91;  12:41  pm) 

MLUNQ  CODE  341O-06-« 

FEDERAL  COMMUNICATIONS  COMMISSION 

Dated:  Feburffl7  S,  1991. 

FCC  To  Hold  Open  Commission 
Meeting.  Wednesday.  February  13. 1991 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subfects  listed  below  on 
Wednesday,  February  13, 1991,  which  is 
scheduled  to  eoraraence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street,  N.Wn 
Washington,  D.C 

Item  No.,  Bureau,  and  Subject 

1 — Common  Carrier — Title:  Petition  for  Rule 
Making  Concerning  Proposed  Changes  to 
the  Commission's  CeUuiar  Resale  Policies 
(RM-S53^.  5um;nory:The  Commission  will 
consider  whether  to  adopt  a  Notice  of 
Proposed  Rule  Making  concerning  its 
cellular  resale  policiea. 

2 — Common  Carreir — Title:  Joint  Provision  of 
Cellular  Customer  Premises  Equipment  and 
Cellular  Service.  Summary:  The 
Commission  will  consider  whether  to  adopt 
a  Notice  of  Propoeed  Rule  Making 
eonceming  the  Commission's  cetiular 
"bondltaig"  poKcies. 

3 — Common  Carreir — Titler.  Policies  and. 
Rules  Concerning  Operatar  Service  Access 
and  Vvf  Tstephone  CompensatioR. 
Summary.  The  CommisaioD  wifi  consider 
whelhar  ta  adopt  a  Notice  ofPropoeed 
Rule  Making  segarding  access  to  (operator 
services  and  coBipensatia*  for  awners  of 


competitive  public  pay  telephones  for 
access  code  calls. 

4 — Private  Radio — Title:  Inquiry  into  die 
Need  to  Preempt  State  and  Local  Laws 
Concerning  Amateur  Operator  Use  of 
Transceivers  Capable  of  Reception  Beyond 
Amateur  Service  Frequency  Allocations. 
Summary.  The  Commission  will  consider 
whether  to  issue  a  Notice  of  Inquiry 
concerning  certain  state  statutes  and  local 
ordinances  that  appear  to  affect  ownership 
of  amateur  station  transceivers. 

5— Private  R%dio— Title:  Amendment  of  Part 
94  to  Permit  OFS  DUtribution  of  Video 
Entertainmait  Material  in  tlic  18  GHz  Band 
(PR  Docket  Na  90-5).  Summary.  The 
Commission  will  consider  whether  to  adopt 
a  Report  and  Order  permitting  Operational 
Fixed  Service  (OFS)  licensees  to  use 
channels  in  the  18  GHz  band  to  distribute 
video  entertainment  material. 

e— Private  Radio— r/t/e:  Request  of  Fleet 
Call,  Inc.,  for  Waiver  and  Other  Relief. 
Summary.  The  Commission  will  consider 
the  waiver  request  submitted  by  Fleet  Call, 
Inc.,  to  establish  wide-area,  digital' 
Specialized  Mobile  Radio  (SMR)  systems  in 
six  maiicets. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Stev^  Svab,  Office  of  Public  Affairs, 
telephone  number  (202)  632-5060. 

Issued:  February  6, 1991. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 
[FR  Doc.  91-3234  Filed  2-8-91;  2:56  pm] 

WLLNM  COOK  •71»«t-« 

FEOERAt  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursnant  to  the  provisions  of  the 
"Government  In  the  Simshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:46  p.m.  on  Tuesday,  February  5, 
1991,  the  Board  of  Directors  of  the 
Federal  Deposit  bisurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  rdating  to  the  probable  failure  of 
certain  insured  banks. 

Recommendations  concerning 
administrative  enfoicement  proceedings. 

Matters  concerning  a  certain  foiled 
depository  institution. 

Matters  relatiog  to  the  Corporation's 
corporation  actwities. 

In  calling  the  meeting,  the  Board 
detemiined*  on  motion  of  Director  C.C 


Hope,  Jr.  (Appointive),  seconded  by 
Director  T.  Tmiothy  Ryan,  Jr.  (Office  of 
Thrift  Supervision),  concurred  in  by  Vice 
Chairman  Andrew  C.  Hove,  Jr.,  Director 
Robert  L  Clarice  (Comptroller  of  the 
Currency),  and  Chairman  L  William 
Seidman,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(6). 
(c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Acf  (5 
U.S.C.  552b(c)(2),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  NW.,  Washntgton,  DC. 

Dated:  February  6, 1991. 
Federal  Deposit  Insurance  Corporation. 

Hoyie  L.  Robfaison, 

Executive  Secretary. 

[PR  Doc.  91-3236  FUed  2-«-91: 3^5  pmj 

BIUJNO  COOK  •7t«-t»-H 

FEDERAL  HARITIMrCOMMISSIOM 

"HME  AND  DATE:  10:00  a.m.,  February  12. 
1991. 

place:  Room  12126, 1100  L  Street,  NW., 
Washington,  DC.  20573-0001. 

STATUS:  Closed. 

MATTER(S)  TO  BE  CONSIOERCOe 

1.  State  Department  Report  on  Peru. 
CONTACT  PERSON  FOR  MORE 

information:  Joseph  C  Polking, 
Secretary,  (202)  523-5725. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc.  91-3127  Filed  2-6-91;  9:0B  am) 

MUJNO  COOe  S730-«n-« 

BOARD  or  GOVERNORS  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  am.,  Wednesday, 
February  13, 1991. 

price:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  Eind  21st  Streets, 
N.W..  Washington.  D.C.  29551. 

STATUS:  Closed. 
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MATTOItTOM 

1.  Pertonal  actioni  (appointment!, 
pcomotioos,  usigDinents,  reaui^unents,  nd 
■alaiy  actions)  involving  individual  PM«ral 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  oieeting. 


CONTACT  I 
wroilMATiOti  Mr.  Joseph  R.  Coyne. 
AnUtant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  pjn.  two  business 
days  before  this  meeting,  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  February  B,  1901. 
)eanifar  |.  fohnsao. 

Associate  Secretary  of  the  Board. 

[FR  Doc  (n-3227  Filed  2-6-91: 2:18  pm] 

BRJJNQ  COOC  StlO-OI-ll 


WTmSTATI 


Commission  Conference 

THM  AND  DATE  lOKX)  ajn..  Tuesday, 

February  12. 1991. 

nJkCC  Hearing  Room  A.  Interstate 

Commerce  Commission.  12th  & 

Constitution  Avenue,  NW..  Washington. 

DC  20423. 

STATUS:  The  Commission  will  meet  to 

discuss  among  themselves  the  following 

agenda  items.  Although  the  conference 

is  open  for  the  public  observation,  no 

public  participation  is  permitted. 

MATTBI  TO  BI  DtSCUSSCX 

There  has  been  a  change  in  the 
agenda  listed  in  the  notice,  served 
February  5, 1991.  The  following  item  has 
been  removed  £rom  the  agenda: 

Docket  No.  AB-308  (Sub-No.  1. 
Central  Michigan  Railway  Company — 
Abandonment — East  of  Ionia  to  West  of 
Owosso — in  Michigan. 

CONTACT  MRSON  TON  MOWC 

SgomuTiON.  A  Dennis  Watson.  Office 

of  External  Affairs,  Telephone:  (202) 

275-7252  TDD:  (202)  275-1721. 

Sidney  L  Slikklaad,  Jr.. 

Secretary. 

(FR  Doc  91-3213  Filed  2-6-91: 8:17  pm] 

MXMQ  cooc  TMS-evai 

LEGAL  SCRVICCS  COfWORATION 

Audit  and  Appropriations  Committee 

Meeting:  Notice 

TMK  AND  OATC  A  meeting  of  the  Audit 

and  Appropriations  Committee  will  be 

held  on  February  15, 1991.  The  meeting 

will  commence  at  9:00  a.m. 

MJICS:  The  Washington  Court  Hotel 

Center  Ballroom,  525  New  Jersey  Ave. 

NW,  Washington.  DC  20001-1527.  (202/ 

628-2100). 


STATUS  or  MCfTNIQS:  Open. 

1.  Approval  of  Agenda. 

1  Consideration  of  Staff's 
Recommendation  for  Reprogramming  of 
Fiscal  Year  (FY)  1990  Uncommitted 
Carryover  Funds,  and  Recommendation 
Thereon. 

S.  Consideration  of  Staffs 
Recommendation  Concerning  FY  1991 
Consolidated  Operating  Bu<^t,  and 
Recommendation  Thereon. 

4.  Consideration  of  FY  1992  Budget  Mark, 
and  Recommendation  Thereon. 

5.  Recommendation  for  a  Board  Policy 
Concerning  the  Operating  Significance  of  a 
Board  Vote  on  a  Consolidated  Operating 
Budget. 

6.  Consideration  of  Management's  Space 
Needs,  and  Recommendation  Thereon. 

7.  Consideration  of  Recommendation  for  an 
Outside  Auditor  for  FY  1992. 

Public  comment  will  be  taken  prior  to 
action  on  each  agenda  item. 

CONTACT  PCmON  FOR  MORE 
INTORMATON:  Maureen  R.  BozeU. 
Executive  Office,  (202)  663-1839. 

Date  Issued:  February  6, 1991. 
Maureen  R.  Bosell, 
Corporation  Secretary. 
(FR  Doc  91-3240  Filed  2-6-«l:  3:44  pm] 

WLUNQ  coot  706e-«MI 

RESOLUTION  TRUST  CORPORATKM 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  2:23  p.m.  on  Tuesday,  February  5, 
1991,  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation  met  in 
closed  session  to  consider  matters 
relating  to:  (1)  The  resolution  of  a  failed 
thrift  institution.  (2)  recommendations 
regarding  the  1988-89  FSUC  Assistance 
Agreements,  and  (3)  recommendations 
regarding  the  sale  of  problem 
commercial  loans  in  conservatorships. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  CC 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman,  Vice 
Chairman  Andrew  C  Hove,  Jr.,  and 
Director  T.  Timothy  Ryan.  Jr.  (Director 
of  the  Office  of  Thrift  Supervision),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4).  (c)(8). 
(c)(9)  (A)(ii),  (c)(9)(B),  and  (c)(10)  of  the 


"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  550— 
17th  Street.  N.W..  Washington.  D.C 

Dated  February  S,  1991. 
Resolution  Trust  Corporation. 
|ohnM.B«Mkby.|r.. 
Executive  Secretary. 
(FR  Doc  91-3201  Filed  2-6-91;  2:16  pm] 
MUMQ  COOK  sn4-ei-« 

SECURITIES  AND  EXCHANQB  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission, 
will  hold  the  following  meetings  during 
the  week  of  February  11, 1991. 

An  open  meeting  will  be  held  on 
Wednesday,  February  13, 1991,  at  10 ' 
a.m.,  in  Room  1C30.  A  closed  meeting 
will  be  held  on  Thursday,  February  14, 
1991,  at  2:30  p.m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4),  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)  (4),  (8),  (g](i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Lochner,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday. 
February  13, 1991,  at  10  a.m.,  will  be: 

Consideration  of  whether  to  adopt 
amendments  to  rule  2a-7  under  the 
Investinent  Company  Act  of  1940  (the  "1940 
Act"),  the  rule  that  permits  money  market 
funds  to  use  the  amortized  cost  method  of 
valuing  portfolio  securities  and  the  penny- 
rounding  method  of  computing  price  per 
share.  The  amendments  would  tighten  the 
conditions  of  the  rule  relating  to  portfolio 
quality,  maturity  and  diversi]ncation.  and 
make  it  unlawful  for  any  investment 
company  to  hold  itself  out  as  a  money  market 
fund  unless  it  met  the  risk-limiting  conditions 
of  the  rule.  In  addition,  the  Commission  will 
consider  whether  to  adopt  related 
amendments  to  rule  482  under  the  Securities 
Act  of  1933  (the  "1933  Act"),  rules  2a41-l, 
12d3-l  and  34b-l  under  the  1940  Act  and 
Forms  N-lA.  N-3  and  N-4  under  the  1933  and 
1940  Acts.  For  further  information,  please 
contact  Ell  A.  Nathans  at  (202)  272-2107. 
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The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
February  14, 1991,  at  2:30  p.m.,  wUl  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 


Institution  of  Injonctive  actions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 


or  postponed,  please  contact:  Jonathan 
Gottlieb  (202)  272-2200. 

Dated:  February  S.  1991. 
Jonathan  G.  Katx, 

Secretary. 

[FR  Doc  91-3192  Filed  2-6-91: 12:41  pm) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affair* 

Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

January  25, 1991. 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.8(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Etowah  Cherokee  Nation,  c/o 
Hugh  Gibbs.  P.O.  Box  5454,  Cleveland. 
Tennessee  37320-5454,  has  filed  a 
petition  for  acknowledgment  by  the 
•ioc'etary  of  the  Interior  that  the  group 


exists  as  aa  Indian  tribe.  The  petition 
was  received  by  the  Bureau  of  iodiaa 
Affairs  (BIA)  on  December  31.  ms,  and 
was  signed  by  members  of  the  froop's 
governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  &at  the 
petition  is  under  active  considetstkm. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  odier 
interested  parties  at  the  appropriate 
time. 

Under  9  83.8(d)  (formerly  9  54^d))  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  oppositiaa 
to  the  group's  petition.  Any  infarflMtkm 
submitted  wiii  be  made  available  oo  the 
same  basis  as  other  information  in  the 


BIA's  files.  Such  submissions  will  be 
provided  to  the  petitioner  upon  receipt 
by  the  BIA.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
soch  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined  by 
appointment  in  the  Department  of  the 
btterior.  Bureau  of  Indian  Affairs, 
Brandi  of  Acknowledgment  and 
Research,  room  1362-MIB,  1849  C  Street 
NW.,  Washington,  DC  20240.  phone: 
(202)  208-3592. 
Stanley  M.  Speaks. 
Assistant  Secretary-Indian  Affairs. 
(FR  Doc  91-3017  Filed  2-7-91:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
AdmMetration 

Indian  and  Native  American  Programe; 
Propoeed  Reporting  Revisions  for 
I  Years  (PY)  1M1  and  1992 


AOtNCV:  Employment  and  Training 
Administration,  Labor. 
ACnOM:  Notice  of  proposed  reporting 
revisions;  request  for  comment. 


I  The  Department  of  Labor  (the 
Department)  is  requesting  comments  on 
proposed  changes  to  the  Job  Training 
Partnership  Act  (JTPA  or  the  Act)  Indian 
and  Native  American  Annual  Status 
Report  (lASR)  for  the  JTPA  title  IV. 
section  401  Program,  and  relevant 
planning  and  financial  reports.  The 
proposed  revisions  extend  and  update 
the  reporting  system  for  section  401 
grantees  in  order  to  provide  data  for 
future  performance  measures,  expanded 
and  revised  employability  enhancement 
outcomes  and  improved  adjustments  to 
performance  standards.  The  proposed 
reporting  revisions  will  more  adequately 
identify  harder-to-serve  individuals 
among  the  INA  population,  will  provide 
more  detailed  information  on 
participants'  basic  education  and 
occupational  skill  attainments,  and  will 
more  completely  identify  the  extent  and 
duration  of  participation  in  more 
oomprehenaive  training  activities. 
Otcmg:  Writtea  comneels  are  iavited 
fron  the  publir  riirmmfntt  nuiat  be 
submitted  on  or  befbrs  March  11. 1901. 
ADOWlMfl:  Comments  shall  be 
aoiiresseo  to  tne  Assistant  secretary  of 
Labor  Cor  Eoployaent  and  Traiaiag, 
U.S.  Department  of  Labor,  room  N-5637, 
200  Constituiea  Ave..  NW., 
Washingtaa.  DC  ZOSOft  AttmtiBn:  Gbria 
Duus.  Chief,  National  Programs 
Performance  Standards  Unit  The 
proposed  revisions  have  been 
forwarded  to  the  OfRce  of  Management 
and  Budget  (0MB)  for  review  pursuant 
to  the  provisions  of  the  Paperwork 
Reduction  Act  Comments  should  also 
be  sent  to  the  0MB  reviewer  at  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  room  3001,  Washington,  DC 
20503:  Attention:  Steve  Semenuk: 
Telephone:  202/395-6880. 
TON  niNTIKR  MTOMIATKM  CONTACT 
Gloria  Duus,  Chief,  National  Programs 
Performance  Standards  Unit.  Telephone: 
(202)535-0685. 

MPeUMOfTARV  INFOWMATION.  The 
Department  is  publishing  its  proposed 
revisions  to  the  LASR  in  the  Federal 
Register  in  order  to  solicit  comments  on 
the  Department's  intended  reporting 


requirements  far  Program  Years  P>Y] 
1991-1992  (July  1. 1991-Iune  30,  tSiS). 
Upon  completion  of  the  OMB  itsiue^ 
the  Department  will  notify  the  JWA 
system  of  any  resulting  changes  or 
adjustments. 

Justificatioii 

A.  Authority  and  Purpose  of  the  JTPA 
Annual  Reporting  Requirementt 

Collection  of  information  (repoitiiqj  is 
necessary  to  comply  with  the  JTPA 
provisions  requiring  the  Secretaqf  te  W 
responsible  for  section  401  programs' 
performance  standards,  recordkseping 
and  reporting. 

Performance  Standards 

— Section  10e(d)(3)  requires  Ike 
Secretary  to  set  performance 
standards  for  JTPA  pro-ams, 
including  Native  American  prepams. 

— Section  10e(e](l)  permits  variations  im 
standards  to  adjust  for  local  eeenemic 
factors,  the  characteristics  of  tke 
population  being  served,  and  the 
types  of  services  provided.  Such 
factors  vary  from  region  to  region, 
with  significant  effects  on  individual 
grantees'  delivery  of  services  and 
perfermanoe.  I^rformance  staadards 
are  adjusted  according  to  eadi 
grantee's  client  characteristics  and 
local  economic  conditions. 

— Section  401(k)(1)  further  directs  iw 
Secretary  to  develop  such  rules, 
regulations  and  performance 
stsndaids,  takiag  into  account  the 
"special  cirounstances"  under  vriiidi 
Native  American  programs  operate. 

—Section  401(liH2]  directs  Native 
Anierican  grantees  to  establish 
perfofmance  geals  in  compliance  with 
performance  standards  as  set  hf  the 
Secretary  pursuant  to  section  m. 

As  stated  in  section  106(a)(2),  the 
basic  return  on  the  JTPA  investment  is 
to  be  measured  by  increased  eanings 
and  employment  and  decreased 
dependence  on  public  assistance. 

Reports,  Recordkeeping  and 
Investigations 

— Section  165  prescribes  that  federal 
grantees  maintain  records  and  report 
information  regarding  program 
performance  and  fiscal  managenMnt 
as  specified  by  the  Secretary. 

— Section  401(e)  dictates  that  the 
Secretary  establish  administmtive 
procedures  for  the  selection, 
administration,  monitoring  and 
evaluation  of  Native  Americaa 
employment  cmd  training  propems. 


Administrative  Provisions 

— Section  169(d)  (1)  and  (3)  requires  the 
Secretary  to  submit  an  annual  report 
to  the  Congress  which  includes  a 
summary  of  achievements,  failures, 
and  problems  of  all  programs 
authorized  under  the  JTPA  with 
recommendations  for  program 
modifications  based  on  analysis  of 
snch  findings  or  other 
recommendations  as  the  Secretary 
deems  appropriate. 

•  Establishing  future  performance 
standards  for  subsequent  program  years 
is  dependent  upon  current  program  year 
performance  data  from  grantees. 

•  The  proposed  revisions  update  the 
Indian  and  Native  American  reporting 
system  without  changing  the  continued 
testification  for  grantee-level  reporting 
on  performance  and  participant 
characteristics,  which  are  necessary  to 
set  objective  standards  and  estimate  the 
effects  of  varying  local  conditions  on 
performance  in  a  systematic,  consistent, 
cost-effective  way. 

B.  Reasons  for  Revisions 

The  proposed  revisions  to  the  section 
401  reporting  system  support  the 
expanded  policy  emphasis  on  skill 
development  for  the  harder-to-serve 
population.  Goals  for  the  Indian  and 
Native  American  program  include:  (1)    - 
Targeting  services  to  a  more  at-risk 
popidetion;  (2)  making  quality  training 
investments  that  lead  to  long-term 
employ^ility  and  increased  earnings; 
(3)  emphasizing  basic  education  and 
occupational  skills  attainment  for  adults 
aad  youth;  and,  (4)  promoting 
oeordinated  service  delivery  among 
heman  service  providers.  The  revisions 
to  reporting  were  designed  to  achieve 
these  objectives. 

These  changes  will  make  section  401 
reporting  more  consistent  with  title  II, 
peevide  more  complete  information  on 
Ae  overall  performance  of  grantees  and 
encourage  improved  services  to  Indians 
end  Native  Americans — the 
Department's  fundamental  objective. 
The  proposed  revisions,  developed  by  a 
1  work  group  of  grantee 
tatives  and  DOL  staff,  were 
approved  by  the  JTPA  Indian  and  Native 
American  Advisory  Committee,  which  is 
comprised  of  members  of  Native 
American  communities. 

The  Department  is  proposing  revisions 
to  section  401  reporting  for  the  following 
teesons: 

•  In  an  effort  to  increase  services  to 
tese  sdK)  are  less  employable, 

ice  standards  revisions  are 
[pBoposed  which  would  create 
incentives  to  enrolling  applicants  who 
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are  less  skilled  over  those  who  are  more 
job  ready.  The  proposed  optional 
employability  aihancement  measure, 
which  focuses  on  skill  development 
balances  the  measurement  of  grantee 
performance  between  employment- 
directed  services  and  employment 
enhancement  activities  which  should 
encourage  greata  assistance  to  at-risk 
participants. 

Additional  data  will  be  collected  to 
identify  more  completely  those 
participants  who  are  among  the  hardest- 
to-serve.  Information  on  those  with 
multiple  employment  barriers  and 
deficiencies  in  basic  and  occupational 
skills  will  improve  adjustments  for 
performance  standards  to  account  for 
varying  levels  of  service  to  these  groups. 

•  The  dearth  of  Job  opportunities 
within  the  Native  American  community 
and  the  lack  of  specific  skills  among  its 
members  has  led  the  Department  to 
expand  its  INA  performance  goals  from 
emphasis  on  Job  placements  to  longer- 
term  employability  development 
Concentrating  on  intensive  training  and 
improved  access  to  other  human  service 
resources  is  essential  to  preparing  INA 
program  participants  for  jobs  in  labor 
market  areas  served  by  grantees.  New 
and  redefined  enhancement  outcomes 
now  fully  recognize  skill  training, 
dropout  recovery  and  prevention.  GED 
preparation  and  worksite  tiaining  as 
valuable  services.  Performance 
expectations  of  grantees  differ  widely 
depending  on  participant  deficiencies 
and  type  of  training  provided. 

Additionally,  reportiiig  pre-  and  post- 
program  hourly  wage  data  will 
demonstrate  overall  gains  in  wages  and, 
implicitly,  the  quality  of  job  placements. 
Such  information  serves  as  an 
alternative  indicator  of  employment 
stability  for  INA  participants. 

•  To  further  the  objective  to  expand 
basic  and  occupational  skills 
development  grantees  would  report 
classroom  training  participation  in  both 
categories — basic  education  and 
occupational  skills  training.  To  expand 
information  on  participation  in  skill 
development  activities,  new  data  items 
are  proposed  which  highlight  the 
average  time  spent  in  training  as 
c(Hnpared  to  measures  of  overall 
program  participation.  Enhancement 
outcomes  have  been  expanded  and 
clarified  to  give  grantees  explicit  options 
to  show  participant  skill  achievements. 
A  new  outcome  has  been  proposed  that 
measures  basic  and  occupational  skill 
Sttainments  gained  throu^  academic  or 
vocational  course  completion.  This 
would  provide  a  more  direct  measure  of 
individrial  skill  sttainmeniby  Unking 
basic  and  occupational  skill  gains  to  the 
employability  development  planning 


process.  Data  that  distinguish  between 
basic  education  and  other  types  of 
occupational  skills  training  and  bet'ween 
average  time  spent  in  various  types  of 
training  will  assist  the  Department  in 
setting  performance  expectations 
adjusted  for  differing  program  designs. 

•  Conforming  reporting  items  to 
parallel  those  used  in  Title  II-A  progams 
facilitates  coordination  with  other  JTPA 
providers.  Updating  elements,  such  as 
age,  education,  employment  barriers, 
and  training  duration,  make  the  Indian/ 
Native  Anierican  Annual  Status  Report 
(lASR)  more  consistent  with  JTPA  title 
II-A  reporting.  Consistent  outcomes 
across  JTPA-funded  programs  enaUe 
the  Department  to  make  intra-program 
comparisons  on  how  well  [TPA  is 
serving  its  target  populations. 
Additionally,  effective  intraprogram 
coordination  should  increase  the 
resource  base  available  to  serve  the  INA 
population, 

•  Native  Americans  eligible  for  job 
training  under  tide  IV,  often  need 
services  such  as  child  care, 
transportation,  and  health  care — ^which 
are  usually  furnished  by  other  programs 
and  are  critical  to  employment  and  job 
retention.  Requiring  grantees  to  record 
the  section  401  participants  receiving 
income  support  as  well  as  those 
concurrently  enrolled  in  other  programs 
would  identify  the  extent  to  which 
section  401  programs  gain  access  to 
other  non-JTPA  resources.  Interprogram 
coordination  helps  grantees  develop 
more  comprehensive  services  and 
ensures  that  participants  have  greater 
access  to  all  available  assistance. 

C.  Proposed  Changes 

The  Department  is  proposing  the 
following  additions  and  modifications  to 
the  INA  Annual  Status  Report  and  other 
reporting  forms: 

Performance  Outcomes 

•  Also  Attained  Any  Employability 
Enhancement  [New] 

A  new  subset  of  Entered 
Unsubaidized  Employment  is  proposed 
to  identify  terminees  who  received  both 
an  employabiUty  enhancement  and  a  Job 
placement.  This  line  item.  "Also 
Attained  Any  Employability 
Enhancement"  is  necessary  to  compute 
the  new  optional  measure-— the 
employability  enhancement  rate. 

•  Attained  Employability  Enhancement 
Only  [Redefined] 

This  line  item  replaces  die  current 
item.  "Additional  Positive 
Terminations."  Similar  in  concept  this 
renamed  category  also  represents  those 
terminees  who  attained  at  least  one 
positive  outcome  (employability 


enhancement)  but  did  not  get  i^aced  in  a 
job.  When  combined  vrith  those 
terminees  that  entered  unsubeidized 
employment  and  also  attained  an 
employability  enhancement  grantees 
can  document  the  total  number  of 
participants  who  have  increased  their 
employability  through  basic  education 
oroccupati(»al  skill  gains  regardless  nf 
job  placement  This  line  item  is 
necessary  to  cmnpute  the  new 
employability  enhancement  measure. 

•  EmployabiUty  Enhancements 
This  proposed  section  is  added  to 

identify  the  fuU  range  of  employability 
enhancements  that  terminees  have 
received. 

Employability  Enhancement  Outcomes 

•  Entered  Non-Section  401  Training 
[Redefined] 

The  outcome  is  expanded  to  include 
those  who  entered  postsecondary 
education  as  well  as  those  entering  an 
occupational  employment/ training 
program  funded  from  sources  other  than 
the  section  401  grantee.  Training  must 
also  expand  upon  and  not  duplicate 
what  the  participant  has  already 
received  in  the  04A  program. 

•  Returned  to  Full-Time  School 
[Redefined] 

Defined  to  focus  program  resources  on 
dropout  prevention  and  recovery,  this 
definition  limits  reporting  to  programs 
retaining  at-risk  youth  in  school  and 
returning  dropouts  to  full-time  schooUng. 

•  Completion  of  Worksite  Training 
Objective  [Redefined] 
Replacing  the  {neviously  undefined 

line  item  "other  successful  completion  of 
training  objective",  this  subset  includes: 
(1)  The  completion  of  a  work 
e)q)erience,  tryout  employment  <» 
community  service  employment 
assignment  or  (2)  completion  of  an 
apprenticeship  or  job  upgrade  program. 

•  Attained  Basic/Occupational  Skills 
Proficiency  [New] 

A  subset  of  employability 
enhancement  terminations  is  proposed 
to  document  those  participants  who 
have  demonstrated  proficiency  in  either 
basic  skills  or  occupational  skills  and/or 
earned  a  certificate  of  completion  from  a 
basic  education,  pre-apprenticeship  or 
skill  training  program. 

Characteristics  of  Terminees 

Age. 

Under  22 

22-29 

30-^ 

55  and  over 

Age  breakouts  are  reconfigured  to  be 
more  consistent  with  title  II-A  to 
facilitate  more  complete  program 
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comparisont.  These  age  distinctions 
better  emphasize  the  differing  levels  of 
difBcuIty  programs  face  in  placing  youth 
and  younger  adults  as  compared  to 
prime  age  and  older  workers. 

Education  Status 

•  Post  High  School  Attendee  (received  a 
hi^  school  diploma  or  GED 
certificate,  and/or  attended  a  post- 
secondary  program)  [New] 

This  propkwed  new  element,  which 
conforms  to  title  II.  will  distinguish 
between  high  school  graduates  who 
have  not  received  post-secondary 
education  and  those  who  have.  This 
subset  will  allow  adjustments  to 
standards  for  those  participants  who  are 
more  fob  ready  as  a  result  of  their 
educatioa 

•  Drop  out  [Redefined] 

•  Student  [Redefmed] 

•  High  school  graduate,  or  Equivalent 
(No  post-high  school)  [Redefined] 
These  subcategories  of  educational 

attainment  are  updated  to  be  more 
consistent  with  title  D. 

Other  Barriers  to  Employment 

•  Reading  below  7th  grade  level  [New] 
Participants  with  a  low  (below  7th 

grade)  reading  level  are  among  the 
hardest-to-serve.  This  new  line  item  will 
allow  adjustments  to  grantee  standards 
for  those  participants  who  have  serious 
reading  deficiencies  and  thus  will  need 
more  intensive  training.  This  item  also 
conforms  to  title  IL 

•  Job  Opportunities  and  Basic  Skills 
(JOBS)  participant  [New] 

JOBS  participants  represent  a  segment 
of  the  AFDC  population  in  need  of  and 
receiving  comprehensive  employment 
and  training  services  funded  htmi  other 
(non-section  401)  sources.  This  item  will 
not  only  identify  target  populations,  but 
will  also  show  the  extent  to  which  local 
coordination  exists  between  the 
Departments  of  Labor  and  Health  and 
Human  Services  programs.  This 
proposed  item  conforms  to  title  IL 

•  Multiple  barriers  to  employment 
[New] 

Any  adult  or  youth  who  has  three  or 
more  of  the  following  barriers  to 
employment: 

School  dropout 

Limited  English  language  proficiency 

Handicapped/disabled 

Offender 

Reading  below  the  7th  grade  level 

Math  skills  below  the  7th  grade  level 

Long  term  AFDC/Ceneral  Assistance 
recipient 

Lacks  significant  Work  history 

Homeless 

JOBS  participant 


Substance  abuse 
Pregnant/parenting  teen 
Like  title  II,  participants  who  face 
multiple  barriers  to  employment  are 
being  classified  under  one  element. 
Thus,  grantees  serving  those  with  the 
severest  employment  barriers  in  the  INA 
population  will  receive  better 
adjustments  to  standards  to  account  for 
the  difficulty  programs  experience  in 
addressing  their  needs. 

Unemployment  Compensation  Status 

•  Unemployment  compensation 
claimant  [New] 

Adding  unemployment  compensation 
claimant  has  been  proposed  to  identify 
those  participants  who  are  unemployed 
but  more  advantaged  by  receiving 
income  support.  It  will  also  reveal  to 
what  extent  INA  participants  benefit 
bom  the  Unemployment  Insurance  (UI) 
program. 

Public  Assistance  Information 

•  Public  Assistance  Recipients 
[Redefined] 

•  BIA/Tribal  Welfare  Recipient  [New] 

Welfare  items  are  redefined  and 
expanded  to  better  distingxush  the 
various  types  of  public  assistance  INA 
participants  may  be  receiving,  such  as 
General  Assistance  funded  from  the 
Bureau  of  Indian  Affairs  (BIA),  SSI  and 
Food  Stamps  and  commodities.  A  subset 
is  added  to  identify  those  INA 
participants  living  on  reservations  who 
are  not  currently  eligible  for  AFDC  but 
receive  income  support  funded  from  the 
BIA  or  Tribal  government.  This  group 
was  not  previously  included  in  the 
participant  count  of  welfare  recipients 
because  the  current  definition  is  limited 
to  AFDC  Refugee  Assistance  and  non- 
BIA  funded  General  Assistance. 

Veteran  Status 

•  Veterans  [New] 

•  Vietnam-era  Veterans  (sub-item  of 
veterans)  [New] 

The  1986  Amendments  to  the  JTPA 
require  the  Department  to  prescribe 
"variations  in  performance  standards" 
to  account  for  service  to  these  groups. 

Training  Information 

•  Average  Weeks  in  All  [Specific] 
Training  [New] 

•  Average  Weeks  in  Section  401 
Training  [New] 

These  line  items  distinguish  between 
average  weekly  training  duration  in  all 
training  activities  (regardless  of  funding 
source)  and  average  training  duration  of 
those  enrolled  in  Section  401  training. 
These  data  wiU  highlight  the  extent  to 
which  participants  received  intensive 
training  (defined  to  exclude  non-skill 


building  activify  and  lasting  more  than 
20  hours  per  week)  and  whether  it  was 
funded  by  grantees  or  a  combination  of 
service  providers.  Thus,  it  is  expected 
that  grantee  performance  may  vary 
depending  on  the  extent  to  which 
grantees  are  able  to  leverage  additional 
training  resources  in  behalf  of  their 
clients.  These  data  will  be  useful  in 
making  adjustments  to  standards  to 
account  for  differences  in  local  program 
design. 

•  Concurrent  Participation  in  Other 
Training  Programs  [New] 

This  proposed  item  shows  the  extent 
to  which  participants  are  enrolled  in 
other  employment/training  programs 
and,  for  this  reason,  should  be  receiving 
more  comprehensive  services  than  INA 
grantees  alone  can  provide.  It  is  another 
dimension  of  measuring  grantee 
coordination  with  other  service 
providers  and  may  provide  a  useful 
programmatic  adjustment  to  grantee 
standards. 

Other  Program  Information 

•  Average  Weeks  Participated 
[Redefined] 

The  line  item  reflecting  average 
pro-am  participation  has  been  updated 
to  conform  to  the  definition  used  in  the 
Title  n-A  programs.  In  addition, 
distinguishing  between  overall  time 
spent  in  the  section  401  program 
compared  to  time  spent  in  actual 
training  helps  determine  the  intensity  of 
training  which  participants  received.     - 

•  Average  Preprogram  Hourly  Wage 
[Redefined] 

Pre-program  earnings  have  been 
changed  to  reflect  average  pre-program 
wages  of  participants.  Reporting  pre- 
program hourly  wage,  rather  than 
annual  earnings,  more  accurately 
reflects  participants'  compensation 
because  seasonal  employment  distorts 
annualized  earnings.  When  compared  to 
post-program  wages,  such  information 
serves  as  a  simple  indicator  of  wage 
gains  and  job  qualify. 

Participation  in  Program  Activities 

•  Classroom  Training:  Basic  Education 
[New] 

•  Classroom  Training:  Job  Skills  [New] 
Separating  classroom  training  into 

two  categories — basic  education  and  job 
or  occupational  skills — helps  to  identify 
the  extent  to  which  participants  are 
receiving  basic  skills  training  and,  how 
these  services  relate  to  the  participants' 
basic  skill  deficits. 

•  Training  Assistance  and/or 
Supportive  Services  Only  [New] 

This  item  identifies  the  extent  to 
which  programs  provide  supportive 
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services  only  to  their  participants. 
Refocosing  |TPA  programs  to  provide 
more  akiU  dievolopineat  should  result  in 
greater  eiphasie  ob  providing  more 
than  support  senrices  only. 

The  Departraeirt  it  proposing  the 
foUowing  deletions: 

•  Breakouts  of  Entered  Unsubsttfized 
Employment: 

— Indirect  from  CUsaioom  Training 
— ^Indirect  from  On-the-job  Training 
— Indirect  frtm  Tryout  Employment 
— Indirect  from  Work  Experience 
— Indirect  from  Communify  Service 

Employment 

Indirect  placements  are  now 
consobdated  under  one  subcategory  of 
entered  employmenL  The  two  remaining 
8ubcategorie8--<lkect  and  indirect — are 
defined  to  distinguish  between  those 
participants  who  did  and  did  not  receive 
some  training  or  service  before  entering 
employment 

•  School  I^opoat:  8th  Grade  or  Less 

•  School  Dropout  9di-12th  Grade  (Not 
Graduated) 

Sdiool  dropout  items  were  previously 
divided  into  two  sdiool  ccmpletioD 
categories,  separating  those  who  had 
some  high  school  education  from  those 
who  had  not  Dropouts  will  be  combined 
into  one  line  item,  similar  to  Title  II-A, 
encompassing  all  dropouts.  JTPA  data 
show  that  previous  cutoffs  in  grade  level 
had  no  significant  effect  on  program 
performance. 

•  Transiency 

Transiency  has  been  deleted  as 
relatively  few  grantees  report  transiency 
among  the  population  served  and  data 
indicates  transiency  makes  little  or  no 
difference  in  program  performance. 

•  Tryout  Employment  (under  Total 
Program  Costs  section) 

Costs  associated  with  Tryout 
Employment  are  to  be  combined  with 
costs  for  On-the-Job-Training.  This 
category  constitutes  such  a  small 
proportion  of  program  costs,  justifying 
consolidation  of  Uie  separate  entries 
under  one  category. 

•  Tryout  Employment  (under 
Participation  in  Program  Activities 
section) 

As  a  result  of  its  programmatic 
similarify  to  OJT  and  the  small  number 
of  participants  in  Tryout  Employment 
this  line  item  is  combined  with  the 
number  of  participants  in  On-the-Job- 
Training. 

Purpose  of  Collection 

The  method  of  data  collection  and 
reporting  will  not  be  changed  as  a  result 


of  these  revisions.  Grantees  collect  the 
data  for  anbaiisaian  to  the  Department 
The  purpose  of  collecting  such 
informatian  is  to:  (1)  Enable  the 
Secretary  to  estabtish  standards  at  the 
national  level  (2)  permit  grantee 
adjustments  to  standards  for  client 
characteristics  and  local  cooditiatta.  (3) 
provide  te  Department  with  a  basia  for 
measuring  performance  against  such 
standards,  aiul  (4)  enable  the  Secretary 
to  report  to  Consi***- 

The  significant  new  ttim<»tittinny  to  the 
reporting  system  include  the  reporting  of 
certain  basic  and  occupational  skill 
attaiiwtents,  definitional  clarifications 
and  additions  to  conform  INA  program 
outcomes  more  ciosefy  with  title  n-A, 
focusing  in-scfaool  youth  outcomes  on 
dropout  prevention  and  recovery, 
collecting  additional  information 
relating  to  barriers  to  employment  and 
reporting  data  on  participation  in 
training,  inclttding  training  funded  from 
non-section  401  sources.  "These  support 
and  lend  to  the  measurement  of  the 
Department's  goal  of  k)ng-term 
employabitify  development  of  JTPA 
participants,  the  provision  of  intensive 
services  to  the  hardest-to-serve,  and  tiie 
encouragement  of  coordination  with 
other  human  services/employment 
training  providers. 

Failure  to  collect  data  on 
enhancements,  skiU  attainments, 
barriers  to  employment  and  intensity  of 
services  would: 

•  Raise  questions  as  to  whether  the 
Department  is  conforming  to  statutory 
requirements  to  prepare  disadvantaged 
Native  Americans  facing  serious 
barriers  to  employment  for  entry  into 
the  labor  force; 

•  Reduce  the  Department's  abilify  to 
address  criticism  (that  the  system  is 
mainly  training  people  who  can  obtain 
employment  widiout  Federal 
intervention); 

•  Focus  program  design  on  short-term 
strategies  whidi  do  not  enhance 
prospects  for  long-term,  stable 
employment  a  consequence  which  is 
inconsistent  with  Departmental  policy 
goals. 

•  Limit  the  program's  abilify  to 
properly  relate  required  skills 
acquisition  of  Native  Americans  to  the 
emerging  needs  of  employers  in  labor 
markets. 

D.  Public  Comment 

In  the  development  of  these  proposed 
revisions,  meetings  were  held  between 
July  and  November,  to  obtain  input  and 
feedback  from  ^antees  and  members  of 


the  Indian  and  Native  Ajnarican 

communities.  In  all,  more  than  50 
participated  in  the  various  discussions 
held  on  the  proposed  revisions.  This 
request  for  ooaoaient  ia  another 
important  part  of  this  process. 

E.  Cost  to  the  System 

The  changes  included  in  this  request 
are  not  expected  to  substantially 
increase  the  reporting  burden  for 
grantees,  since  most  of  the  information 
is  either  already  available  or  involves 
self-reporting  by  the  participants  at 
program  entry.  However,  the  collection 
of  participant  reading  level  skills  beknv 
the  7th  grade  is  one  exception.  The 
collection  of  participant  reading  skill 
level  may  involve  procedures  wm  Ji 
grantees  are  not  currenUy  undertaking. 
An  estimated  2S%  of  the  INA 
participants  are  already  being  assessed 
for  reading,  either  through  enrollment  in 
classroom  training,  in  tiUe  II-B  where 
assessment  for  reading  and  math  ia 
required,  or  coenroUed  in  other  JTPA  or 
Federally-funded  prograuw  where 
assessment  is  required  (e.g.,  title  B-A 
and  m,  JOBS).  Programs  serving 
students  and  post  high  school  attendees 
may  use  school  records.  Therefore, 
many  participants  are  not  expected  to 
require  assessment  or  contribute  to 
additional  data  collection  costs. 
Although  costs  of  assessment  may  vary, 
using  an  average  cost  of  $3.00  per  test 
for  the  remaining  75%  of  the  INA 
participants  results  in  an  additional  cost 
of  $60,000,  nationally.  It  is  estimated 
that  a  one-time  cost  will  be  involved  in 
revising  reporting  formats  and 
management  information  systems.  This 
cost  has  been  prorated  in  annual  burden 
hours. 

An  increased  programmatic  reporting 
burden  of  5,425  hours  has  been 
submitted  to  OMB,  or  an  average  of  34 
additional  hours  per  grantee  annualfy. 

F.  OMB  Submission 

The  document  appended  to  this  notice 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act  as  a 
revision  to  a  currentiy  approved 
information  collection  system. 


Signed  at  Washington,  DC  this  3l8t  day  of 
January  1991. 

Roberts  T.  Jones, 

Assistant  Secretary  of  Labor. 
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Report. 

Introductioo 

Under  the  provisions  of  the  Job 
Trahilng  Partnership  Act  (JTPA)  the 
Secretary  must  review  applications  for 
financial  assistance,  make  reports  to  the 
President  and  the  Congress,  perform 


evaluations  and  assessments,  and 
provide  financial  and  other  assistance  to 
recipient  grantees  imder  the  Act. 
Facsimiles  of  the  forms  required  to  meet 
these  responsibiUties  and  the  related 
procedures  are  contained  in  this  grantee 
planning  and  reporting  forms  and 
instructions  package.  The  following 
information  is  provided  for  each  form: 

•  Purpose  of  form. 

•  General  instructions  and 
description  of  content  of  form. 

•  Facsimile  of  form. 

•  Instructions  for  completing  form. 

The  planning  and  reporting  forms  for 
which  instructions  are  given  in  this 
package  are  mandatory. 

The  Department  of  Labor  has 
submitted  the  planning  and  reporting 
requirements  detailed  in  this  package  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  per  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Any  additional  requirements  on 
planning  or  reporting  will  be  submitted 
to  OMB  and  will  be  issued  oRicially  to 
the  Department  through  its  directives 
system  subsequent  to  clearance  imder 
which  OMB  granted  Paperwork 


Reduction  Act  clearance. 

No  forms  or  reports  in  this  package 
may  be  changed  or  altered  in  any  way 
without  prior  approval  from  the 
National  Office  of  the  Employment  and 
Training  Administration  and  OMB 
clearance,  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

Indian  and  Native  American  (INA), 
JTPA  Budget  Information  Summary 
(IBIS) 

1.  Purpose.  The  INA  Budget 
Information  Summary  (IBIS)  displays 
planned  expenditures  broken  out  by 
program  activity  within  cost  category.  It 
is  a  financial  summary  of  the  program's 
objectives. 

2.  General  instructions.  The  EBIS  is 
required  for  each  JTPA  tiUe  IV-A, 
section  401.  grantee's  program  and  19  a 
required  part  of  the  grant  application. 
Hanned  expenditures  are  arrayed 
ctmiulatively  by  program  year  quarter. 
The  instructions  which  follow,  detail  the 
preparation  of  the  Budget  Information 
Summary  for  section  401  grants. 

3.  Facsimile  of  form.  The  IBIS  form  is 
ETA  8600.  See  the  following  page. 
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JTPA  BUDGET  INFORMATION  SUMMARY 

Tmi  IVA  SKTWN  401  -  INDUN/NA1WI  AMCMCAN  PKOCMM 


A.  GRANTEE  NAME  AND  ADDRESS 

B.  GRANT  NO. 

DATE  SUBMriTED  (M<Mk.  Ot,,  Vw) 

D.  TYPE  OF  PROGRAM 

crom) 
C3  IV-A  (INAP) 
D  SYETP 
O  pihCT  (Specify) 

C  PERIOD  OF  GRANT 

FmK                                Jv. 

I.  CUMULATIVE  QUARTERLY  PROJECTIONS  OF  EXPENDITURES  BY  COST  CATEGORIES  AND  PROGRAMS                | 

A.  GRANT  PROGRAM  FUNCTION 

AND  AcrrviTrv 

B.  aJMinJVnVF.  OlIARTFRS                                                         1 

la 

1.  Training  Costt 

a.  dassTOoai  TVaining 

b.  On-tlw-Job  Training  and  Tryoul  pjnpl. 

-     c.  Training  Assistance 

2.  Employment  Costs 

a.  Work  Experience 

b.  Communiiy  Service  Employment 

3.  Other  Costs 

a.  General  Other  Activitiet  (Non  E/T) 

b.  All  Supportive  Services 

4.  Administration 

5.  Total 

a.  Community  Benefit  Prpiecis  ONLY 

11.  TOTAL  AVAILABLE  FUNDS 

A.  Carry-In  Funds 

HHHHB 

IHHHIb 

B.  New  Obtigational  Authority 

BHI^^^I 

COMMENTS: 
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4.  Inslnctioat  fat  CoaapJetwg  the 
INA.  JTPA.  Budget  Information 
Summary  (BIS) — A.  Grantee  name  and 
address.  Enter  the  name  and  complete 
mailing  address  of  the  grantee  as  it 
appean  on  the  Notice  of  Obligation  {or 
equivalent]. 

B.  Grant  munber.  Enter  the  grant 
number  as  it  appears  on  the  appropriate 
Notice  of  Obligation  (or  equivalent). 
Also,  enter  date  submitted,  if  a 
modificatioo. 

C.  Period  of  grant  Enter  the  month, 
day  and  year  of  the  program  year's 
starting  date  and  ending  date. 

D.  Type  of  program.  Check  the 
appropriate  box.  If  Other,  specify  the 
type  of  program. 

Section  I.  Cumulative  Quarterly 
Projections  of  Expenditures  by  Cost 
Categories  and  Programs 

Quarterly  projections  of  obligations 
and  expenditure  of  funds  should  be 
listed  for  the  line  items  below.  Planning 
periods  correspond  to  Federal  fiscal 
year  quarters,  i.e.,  and  dates  of 
September  30.  December  31.  March  31. 
and  June  30.  20  CFR  632.38  covers 
classification  of  costs  by  category.  All 
plan  entries  on  the  IBIS  will  be  rounded 
to  the  nearest  dollar. 

Enter  the  projected  expenditures  by 
program  activities  within  cost  category 
and  total  for  the  grantee's  program. 
These  expenditures  should  be  the  total 
planned,  from  Carry-In  as  well  as  New 
Obligational  Authority,  and  should  not 
include  any  expenditures  incurred 
during  the  previoos  program  year.  All 
planned  expenditures  should  be  entered, 
no  matter  what  the  fond  source  is. 

All  non-administrative  expenditures 
of  Federal  funds  in  the  grantee's 
program  must  be  charged  to  an  activity. 

Coluom  (A)  Grant  Ingram  Function 
and  Activity.  This  column  lists  cost 
categories  and  program  activities 
against  which  the  budget  will  be 
displayed  by  cumulative  quarters  in 
Column  (B). 

Line  1.  Training  costs.  Enter  by 
quarter,  the  expenditures  planned  to  be 
accrued  for  classroom  or  other  training, 
including  amounts  paid  to  employers  for 
allowable  expenses  resulting  from  on- 
the-job  training.  Instruction  and  related 
costs  consist  of  goods  and  services, 
except  supportive  services  which  affect 
those  program  participants  who  are  in 
either  a  work  environment,  or  classroom 
setting.  Costs  of  compensation  paid  to 
participants  for  time  spent  in  training 
activities  shaD  be  charged  to  training. 

Include  in  each  of  these  lines  (by 
quarter)  the  training  expenditures 
planned  to  be  accrued  for  that  activity 
(as  defmed  below).  The  entry  for  Line  1. 
for  each  quarter  is  the  sum  of  the  entries 


for  Lines  l.a.  through  Ix.  for  that 
quarter. 

Line  l.a.  Classroom  training  (includes 
basic  education  and  job  skills  training). 
Enter  the  training  expenditures  planned 
to  be  accrued  for  Classroom  Training 
Conducted  by  the  grantee  and  its  agents. 

Accrued  expenditures  for  Classroom 
Training  should  include: 

(a)  Cent  of  any  Gassroom  Training 
conducted  directly  by  the  grantee  or 
included  in  a  classroom  training 
contract  or  subgrant,  excluding  training- 
related  Supportive  Services  to 
participants. 

(b)  Cost  of  compensation  paid  to 
participants  for  time  spent  in  Classroom 
Training,  ie..  generally  allowances. 
(However,  wages  and  fringe  benefits 
may  be  paid  if  the  participant  is  enrolled 
in  combined  activities  under  which  the 
prime  activity  is  one  for  which  wages 
are  paid.  The  compensation  should  be 
allocated  to  the  primary  activity.)  Also, 
include  costs  of  Training  Assistance 
provided  to  participants  in  classroom 
training. 

Basic  education  skills — ^Training  that 
includes  remedial  reading,  writing, 
communication,  mathematics  and/or 
English  for  non-English  speakers. 

Job  skills  training — Training  that 
includes:  (1)  Vocational  education  which 
is  designed  to  provide  in(fividuals  with 
the  technical  skills  and  information 
required  to  perform  a  specific  job  or 
group  of  jobs,  and  (2)  on-the-job  training 
which  is  training  in  the  public  or  private 
sector  given  to  an  individaal.  who  has 
been  hired  first  by  the  employer,  while 
he  or  she  is  engaged  in  productive  work 
which  provides  luiowledge  or  skills 
essential  to  the  full  and  adequate 
performance  of  the  job. 

Line  l.b.  On-the-job  training  and 
Tryout  Employment  Enter  the  training 
expenditures  of  authorized  Federal 
funds  planned  to  be  accrued  for  On-the- 
job  Training  (OJT)  and  Tryout 
Employment  conducted  by  the  grantee 
and  its  agents.  This  figure  should 
include  cost  of  any  OJT  or  Tryout 
Employment  activity  conducted  directly 
by  the  grantee  or  in  an  0]T  or  Tryout 
Employment  contract  or  subgrant, 
excluding  training-related  Supportive 
Services  to  participants.  Also,  include 
costs  of  Training  Assistance  provided  to 
participants  in  On-the-Iob  Training  and 
Tryout  Employment. 

Note:  (1)  For  combined  activities,  when 
allowances  are  paid  in  the  primary  activity 
and  OJT  is  the  nonprimary  activity, 
allowances  will  not  be  paid  for  OJT. 

(2)  Reimbursement  to  private-for-profit 
employera  for  0)T  costs  are  limited  to 
amounts  allowable  in  20  CFR  e32.38(e). 
632.78(b)  and  632.81(d)  of  the  Federal 
regulations. 


Line  Ix.  Trainiag  assistance.  Enter 
the  training  expenditures  planned  to  be 
accrued  for  Training  Assistance 
provided  by  the  grantee  and  its  agents, 
to  participants  who  are  not  enrolled  in 
any  other  activity.  Exdttde  services 
provided  to  these  particiiMints. 

Training  assistance — includes,  but  is 
not  limited  to: 

(a)  Training  Assistance  to  Applicants. 

(1)  Outreach. 

(2)  Intake. 

(3)  Screening  for  eligibility 
determination. 

(b)  Training  Assistance  to 
Participants. 

(1)  Orientation  to  the  world  of  work. 

(2)  Job-related  counseling  and  testing. 

(3)  Employability  assessment  (other 
than  that  involved  during  intake). 

(4)  Job  development. 

(5)  job  search  assistance. 

(6)  job  referral  and  placement. 

(7)  Vocational  Fjcploration  Program 
(VEP). 

Line  2.  Employment  costs.  Enter  by 
quarter,  the  expenditures  planned  to  be 
accrued  for  Work  Experience  and 
Community  Service  Employment.  Costs 
consist  of  goods  and  services,  except 
Supportive  Services,  directly 
attributable  to  such  activities.  Costs  of 
compensation  paid  to  participants  for 
time  spent  in  employment  activities 
shall  be  charged  to  employment  Entries 
for  Line  2.  are  the  sum  of  the  entries,  by 
quarter,  of  Lines  2.a.  and  2.b. 

Line  2.a.  Work  experience.  Enter  the  " 
expenditures  planned  to  be  accrued  for 
Work  Experience  activities  conducted 
by  the  grantee  and  its  agents,  including 
costs  of  Work  Experience  activities 
conducted  by  the  grantee  directly  or  in  a 
Work  Experience  contract  or  subgrant, 
excluding  training-related  Supportive 
Services.  Include  cost  of  compensation 
paid  to  participants  for  time  spent  in 
Work  Experience,  i.e.,  generally  wages 
and  fringe  benefits.  (However, 
allowances  may  be  paid  if  the 
participant  is  enrolled  in  combined 
activities  under  which  the  primary 
activity  is  one  for  which  allowances  are 
paid.  The  compensation  should  be 
allocated  to  the  primary  activity.)  Also 
include  costs  of  Training  Assistance 
provided  to  participants  in  Work 
Experience. 

Line  2.b.  Community  service 
employment  Enter  the  expenditures 
planned  to  be  accrued  for  Community 
Service  Employment  activities 
conducted  by  the  grantee  and  its  agents, 
including  costs  of  Community  Service 
Employment  activities  conducted  by  the 
grantee  directly  or  in  a  Commimity 
Service  Employment  contract  or 
subgrant,  excluding  training-related 
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Supportive  Services.  Include  cost  of 
compensation  paid  to  participants  for 
time  spent  in  Community  Service 
Employment,  i.e..  generally  wages  and 
fringe  benefits.  (However,  allowances 
may  be  paid  if  the  participant  is  enrolled 
in  combined  activities  under  which  the 
primary  activity  is  one  for  which 
allowances  are  paid.  The  compensation 
should  be  allocated  to  the  primary 
activity.)  Also  include  costs  of  Training 
Assistance  provided  to  participants  in 
Community  Service  Employment. 

Line  3.  Other  costs.  Enter,  by  quarter, 
the  expenditures  planned  to  be  accrued 
for  General  Other  Activities  (no  training 
or  subsidized  employment)  as  specified 
at  (20  CFR  632.80(a))  Line  3.a.  and  All 
Supportive  Services  Line  3.b.  Entries  for 
Line  3.  are  the  sum  of  the  entries,  by 
quarter,  for  Lines  3.a.  and  3.b. 

Such  supportive  services  may  include, 
but  are  not  limited  to: 

(1)  Health  care. 

(2)  Meals  and  other  nutritional 
assistance. 

(3)  Residential  support,  including 
temporary  shelter. 

(4)  Legal,  financial  and  personal 
counseling. 

(5)  Child  care. 

(6)  Relocation  assistance. 

(7)  Transportation  and  commuting 
assistance. 

(8)  Emergency  assistance. 

Line  S.a.  General  other  activities 
(Non-Employment  or  Training)  Enter,  by 
quarter,  the  expenditures  planned  to  be 
accrued  for  General  Other  Activities  (20 
CFR  632.80(a))  provided  to  participants 
who  are  expected  to  be  terminated  after 
receipt  of  these  activities  only  (no 
training  or  subsidized  employment)  and 
not  enter  or  receive  a  referral  to 
unsubsidized  employment. 


line  3.b.  All  supportive  services. 
Enter,  by  quarter,  the  expenditures 
planned  to  be  accrued  for  All  Supportive 
Services  (20  CFR  632.80(b))  provided  to 
participants.  Include  planned  accrued 
expenditures  for  both  training-related 
Supportive  Services  and  Supportive 
Services  provided  to  participants  who 
are  expected  to  be  terminated  after 
receipt  of  Supportive  Services  only  (no 
training  or  subsidized  employment)  and 
not  enter  or  receive  a  referral  to 
unsubsidized  employment. 

Line  4.  Administration.  Enter,  by 
quarter,  the  expenditures  planned  to  be 
accrued  for  administrative  costs  as 
identified  in  the  regulations  (20  CFR 
632.38(d)).  Administrative  costs  consist 
of  all  direct  and  pro  rated  costs 
associated  with  the  management  of  the 
program.  This  includes  subgrantee,  and 
contractor  direct  and  pro  rated 
administrative  costs. 

Line  5.  Total.  Enter,  by  quarter,  the 
sum  of  Lines  1  through  4. 

Line  S.a.  Community  benefit  projects 
only.  Enter,  by  quarter,  the  expenditures 
planned  to  be  accrued  for  Community 
Benefit  Projects  ONLY.  This  entry  is  a 
sub-breakout  of  the  entry  of  Line  5. 
Total 

Section  II.  Total  Available  Funds 

Enter  the  amount  of  total  federal 
funds  available.  The  entry  for  Section  II. 
is  the  sum  of  the  entries  for  Section  II.A. 
and  n.B. 

Section  II.A.  Carry-In  Funds 

Enter  the  amount  of  funds  granted  by 
the  Employment  and  Training 
Administration  during  the  preceding 
program  year  which  (a)  Have  not  been 
charged  as  an  accrued  expenditiu^,  and 
(b)  have  not  been  returned  to  the 


Federal  government.  This  figure  should 
change  only  for  accounting  adjustments, 
if  any,  to  the  preceding  program  year 
data.  The  funds  contained  in  this  item 
will  consist  of  unobligated  amounts,  i.e., 
(1)  Funds  the  grantee  has  not  yet  legally 
committed  and  (2)  unliquidated 
obligations,  and  are  assumed  to  be 
available  for  accrued  expenditures 
during  the  program  year  covered  by  this 
financial  planning  document. 

[(Note:  An  unliquidated  obligation  is  an 
order  or  other  legal  commitment  of  funds  for 
goods/service  not  yet  received.)] 

Section  II.B.  New  Obligational  Authority 

Enter  the  amount  of  funds  granted  by 
the  Employment  and  Training 
Adminisfration  for  operation  of  the 
grantee's  program  under  this  JPTA  title 
for  the  program  year. 

Indian  and  Native  American  INA,  ITPA 
Program  Planning  Summary  (IPPS) 

1.  Purpose.  The  INA  Program  Planning 
Sunmiary  (IPPS)  displays  program  goals 
for  a  grantee's  program.  On  this  required 
form,  planned  participation  is  shown 
both  for  the  total  grant  and  for 
individual  program  activities. 

2.  General  instructions.  The  IPPS  wll 
be  submitted  for  each  JTPA  Title  IV-A, 
Section  401,  grantee's  program  and  is 
required  part  of  the  grant  application. 
The  specific  instructions  below  explain 
the  items  on  the  IPPS.  Development  of 
the  information  needed  to  complete 
these  items  is  one  product  of  the 
grantee's  planning  system. 

3.  Facsimile  of  form.  The  IPPS  form  is 
ETA  8601.  See  the  following  page. 
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JTPA  PROGRAM  PLANNING  SUMMARY 

TTTU  IV  A.  IKTnN  4U  - 


A.  CRAHTEB  NAME  AMD  AMWIESS 

B.  GTtANT  NO. 

C  PERIOD  GF  GRANT 

rmm: 

DATE  SUBMnTTD  (Moiirt..  0>y.  VM 

TV: 

D  TmorpRocnAMorone)                                                    1 

A.  QwooRi  Ttwrnnp  Rwic  Etfuc. 


B. 


TVunins:  Jhh  SUMi 


C.  On-the-job  TVainins  ami  Tryout  Einptoy. 


a  Wock 


£■  Comnnnify  Scnrice  EJiiphvyniPfH 


F.  Training  AM.  anl/ar  Supportft*  Servicei 


HI.  SIGNIFICANT  aiARATTERISTICS  OF  TF.RMINEES 
(MOCMM  YIAD  MAN) 


A.  Female 


E.  IJmiird  Fng  _. 
I.inguiigc  I'riificK'ncv 


I  JOBSProeram 
Panidpani 


B.  Under  22 


F.  Handicapprd 


J.  Mull 


Multiple  Barrien  to 
F-mptbyment 


C  School  Dropout 


C.  Offender 


K.  Not  in  labor  Force 


^»w%ggchld 


"■MV"fde''lfjr" 


L  PmWq  Asistance 
Rfciptent 


rv  COMMUNITY  BENF.FTT  PRCUECT(S)  COAl.S 


COAL  A: 


GOALB 


GOALC: 


GOALD: 


tTA  MOI  (Apr.  1991) 
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4.  Instructions  for  Completing  the 
INA,  JTPA  Program  Planning  Summary 
(IPPS) — A.  Grantee  name  and  address. 
Enter  the  name  and  mailing  address  of 
the  grantee  as  it  appears  on  the  Notice 
of  Obligation  (or  equivalent). 

B.  Grant  number.  Enter  the  grant 
number  as  it  appears  on  the  appropriate 
Notice  of  Obligation  (or  equivalent). 
Also,  enter  date  submitted,  if  a 
modification. 

C.  Period  of  grant.  Enter  the  month, 
day  and  year  of  the  program  year's 
starting  date  and  ending  date. 

D.  Type  of  program.  Check  the 
appropriate  box.  If  other,  specify  the 
type  of  program. 

Section  I.  Participation  and  Termination 
Summary 

Section  I  describes  the  planned  flow 
of  participants  through  the  program:  The 
number  entering,  those  leaving 
(including  the  reasons  for  their 
departures),  and  those  remaining  in  the 
program.  The  plan  is  cumulative  by 
program  year  quarter  unless  otherwise 
specified  and  includes  carry  over 
participants.  Enter  separately,  in  the 
spaces  provided,  the  expected  number 
of  participants  in:  (a)  Community  Benefit 
Projects  and  (b)  All  Other  Participants. 

Column  headings  will  reflect  the 
quarters  of  the  Federal  fiscal  year  (i.e., 
September  30,  December  31,  and  June 
30).  There  should  be  no  mix  of  program 
years  on  any  IPPS.  In  those  few 
instances  where  a  grantee's  program 
covers  more  than  one  year,  an 
additional  IPPS  should  be  completed 
showing  the  other  year's  activity  on  the 
appropriate  lines. 

Entries  under  Items  LA.  and  I.B.  are  to 
be  cumulative  and  entries  for  I.C. 
contain  the  planned  participation  as  of 
the  close  of  business  on  the  last  day  of 
each  quarter. 

Line  LA.  Total  Participants 

Enter  by  quarter,  the  total  number  of 
participants  planned  for  the  program. 
Entries  should  be  cumulative  for  the 
program  year  to  date.  This  item  is  the 
sum  of  Items  I.A.1. — ^New  Participants, 
and  Item  I.A.2. — Participants  Carried 
Over. 

Participant — ^Any  individual  who  has: 
(1)  Been  determined  eligible  for 
participation  upon  intake;  and  (2) 
started  receiving  employment,  training, 
or  services  (except  post-termination 
services)  funded  under  the  Act  following 
intake.  "This  does  not  include  individuals 
who  receive  only  outreach  and/or 
intake  and  initial  assessment  services. 

Line  I.A.1.  New  participants.  Enter  by 
•quarter,  the  number  of  new  participants 
expected  to  enter  the  program  after  the 
beginning  of  the  program  year.  Also 


include  in  this  item,  those  persons 
expected  to  enter  this  title  or  program 
from  another  program  operated  under 
the  Act  by  a  different  recipient  (e.g.. 
persons  from  a  program  operated  under 
a  Governor's  grant  to  a  grantee's 
program.)  A  participant  in  another 
program  or  title  under  JTPA  who  met  the 
eligibility  criteria  for  section  401  at  the 
time  of  enrollment  into  such  other 
program  or  title  may  be  enrolled  in  the 
Section  401  program.  A  section  401 
participant  who  met  the  eligibility 
criteria  for  tmother  program  or  title 
under  JTPA  at  the  time  of  enrollment 
into  section  401  program  may  be 
enrolled  in  such  other  program  or  title. 

Line  I.A.2.  Participants  carried  over. 
Enter  by  quarter,  the  number  of 
participants  planned  to  be  in  the 
grtuitee's  program  on  the  last  day  of  the 
previous  program  year  whose 
participation  will  continue  in  this 
program  year. 

'This  entry  should  be  updated  to 
reflect  the  actual  number  of  participants 
carried  over  when  that  information 
becomes  available.  It  will  then  be  the 
same  for  all  subsequent  quarters  of  the 
year. 

Line  LB.  Total  Terminations 

Enter  by  quarter,  the  number  of 
participants  expected  to  terminate  from 
the  program  for  any  reason  during  the 
program  year.  Entries  by  quarter  should 
be  cumulative  of  the  program  year  to 
date.  This  entry  is  the  sum  of  Items  I.B.1 
through  I.B.3.  (Participants  who  move 
among  program  activities  within  a  title 
are  not  terminations  and  should  not  be 
counted  here.) 

Termination — ^The  separation  of  a 
participant  from  a  given  title  of  the  Act 
who  is  no  longer  receiving  employment, 
training  of  services  (except  post- 
termination  services)  funded  under  the 
title.  NOTE:  Individuals  may  continue  to 
be  considered  as  participants  for  a 
single  period  of  up  to  90  days  after  last 
receipt  of  employment  and/or  training 
(30  days  after  last  receipt  of  services 
only)  fimded  under  a  given  title.  During 
the  90-day  period,  individuals  may 
receive  services.  Post-termination 
services  may  be  provided  to  individuals 
for  a  period  of  time  not  to  exceed  30 
days  following  termination  (20  CFR 
632.80(a)(5)). 

Line  I.B.1.  Entered  unsubsidized 
employment.  Enter  by  quarter,  the 
cumulative  number  of  participants  who 
are  expected  to  enter  (through  the 
grantee  or  otherwise)  full  or  part-time 
unsubsidized  employment  through  the 
end  of  the  reporting  period. 

Unsubsidized  Employment — 
Employment  not  financed  from  funds 
provided  under  the  Act  that  includes  a 


job,  entry  into  registered  apprenticeship 
and/or  military  service,  or  self 
employment. 

Distribute  by  quarter,  the  cumulative 
number  of  participants  who  are 
expected  to  enter  unsubsidized 
employment  in  one  of  the  groups  listed 
below. 

Line  I3.1.a.  Direct  (no  training  or 
subsidized  employment). 

Line  I.B.1. b.  Indirect  (after  training/ 
subsidized  employment). 

Direct — ^A  participant  who  will 
receive  no  basic  skills  or  occupational 
skills  training  or  subsidized  employment 
while  enrolled  as  a  section  401 
participant. 

Subsidized  employment — 
Employment  financed  from  funds 
provided  under  the  Act. 

Indirect — ^A  terminee  who  will  receive 
basic  skills  and/or  occupational  skills 
training  or  subsidized  employment  while 
a  section  401  participant. 

Line  I.Rl.b.(l)  Also  attained  any 
employobility  enhancement. 
Employability  enhancement  is  an 
outcome  for  participants  other  than 
entered  unsubsidized  employment, 
which  is  recognized  as  enhancing  long- 
term  employability  and  contributing  to 
the  potential  for  a  long-term  increase  in 
earnings  and  employment.  Outcomes 
which  meet  this  requirement  shall  be 
restricted  to  the  following:  (1)  Entered 
Non-Section  401  Training,  (2)  Returned 
to  Full-Time  School.  (3)  Completed 
Major  Level  of  Education,  (4) 
Completion  of  Worksite  Training 
Objective,  and  (5)  Attained  Basic/ 
Occupational  Skills  Proficiency. 

Enter  by  quarter,  the  total  number  of 
participants  who  are  expected  to  have 
one  of  the  above  enhancements  and 
who  are  also  expected  to  enter  (through 
the  grantee  or  otherwise)  full  or  part- 
time  unsubsidized  employment  through 
the  end  of  the  reporting  period. 

Note:  A  participant  shall  be  reported  in 
only  one  of  the  five  categories  listed  above, 
even  though  more  than  one  outcome  may 
have  been  achieved. 

Line  I.B.2.  Attained  employability 
enhancement  only.  Enter  by  quarter,  the 
cumulative  number  of  participants  who 
are  expected  to  attain  one  of  die 
enhancements  outcomes  under  Item 
I.B.l.b.(l)  and  are  not  expected  to  be 
placed  in  subsidized  employment.  A 
participant  shall  be  reported  in  only  one 
of  the  enhancement  outcomes  even 
though  more  than  one  enhancement  may 
be  achieved  (Note:  This  is  a  non- 
duplicated  count). 

Line  I.B.3.  All  other  terminations. 
Enter  by  quarter,  the  total  number  of 
participants  who  are  expected  to  be 
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terminated  for  reasons  other  than  those 
in  Items  I.fiJ.a,  LB.I.b.(l),  and  I.B.2.  The 
sum  of  Items  I3J.a..  I3.1.b.(l),  and  I.B.2. 
in  each  column  should  equal  Item  13. 

Line  l.C  Total  Current  Participants 

Enter  by  quarter,  the  total  number  of 
participants  who  are  expected  to  be  in 
the  programs  as  of  close  of  business  on 
the  last  day  of  the  reporting  and  who  are 
expected  to  continue  to  receive  services 
into  the  next  reporting  period.  This  Item, 
in  each  column,  is  the  difference 
between  Items  I.A.  and  I.E  in  that 
column. 

Section  II.  Participation  in  Program 
Activities 

This  section  summarizes  ]TPA 
program  plans  (goals)  for  providing 
training  and  subsidized  employment  to 
participants.  The  plan  is  presented  in 
terms  of  a  ounulative  count  of  all 
participants  in  each  program  activity. 
Only  those  participants  to  be  financed 
with  section  401  funds  should  be  entered 
here.  Enter  separately,  the  expected 
number  of  participants  in:  (a) 
Community  Benefit  Projects  and  (b)  All 
Other  Participants. 

Enter  by  quarter,  the  cumulative 
number  of  participants  expected  to  enter 
the  activities  during  the  program  year. 
This  will  include  participants  carried 
over  from  the  previous  program  year  as 
well  as  those  who  enter  the  activity 
after  the  start  of  the  current  program 
year.  Participants  who  are  expected  to 
be  in  more  than  one  activity  should  be 
counted  only  once  for  each  activity  in 
which  they  are  expected  to  participate. 
Participants  who  are  expected  to  receive 
services  only  should  be  counted  only  in 
Section  {-Participation  and 
Termination  Summary,  as  appropriate. 

Line  ILA.  Qassroom  training:  (basic 
education) 

Line  TLB.  Qassroom  training:  (job  skills) 

NolK  (includes  occupational  and  remedial 
training) 

Enter  by  quarter,  the  cumulative 
number  of  participants  expected  to  be  in 
occupational  classroom  training 
activities  operated  by  the  grantee,  its 
contractor  or  subgrantee.  Occupational/ 
Job  Skills  classroom  training  includes 
training  ordinarily  conducted  in  an 
institutional  setting  and  designed  to 
provide  individuals  with  the  technical 
skills  and  information  required  to 


perform  a  specific  job  or  group  of  jobs. 
Participants  in  other  classroom 
activities  which  are  designed  to  enhance 
the  employability  of  the  participant  by 
upgrading  basic  skills  (e.g.,  remedial 
education  or  training  in  English 
language  proficiency)  also  would  be 
included  here. 

Line  II.C.  On-the-job  Training  and 
Tryout  Employment 

Enter  by  quarter,  the  cumulative 
number  of  participants  expected  to  be  in 
On-the-job  Training  and  Tryout 
Employment  as  referred  to  at  (20  CFR 
632.78(c)). 

Line  II.D.  Work  Experience 

Enter  by  quarter,  the  cumulative 
number  of  participants  expected  to  be  in 
Work  Experience  activities.  In-School 
Work  Experience  activities  include  part- 
time  employment  for  students  enrolled 
full-time  in,  and  attending,  an 
elementary,  secondary,  trade,  technical 
or  vocational  school,  or  college  or  a 
university,  or  scheduled  to  attend  full- 
time  the  next  regularly  scheduled 
quarter  or  semester  of  any  of  these 
schools.  Also,  include  here  the  number 
of  participants  expected  to  be  enrolled 
in  Work  Experience  activities  other  than 
in-school  work  experience  activities. 

Line  UJE.  Community  Service 
Employment 

Enter  by  quarter,  the  cumulative 
number  of  participants  expected  to  be  in 
the  Community  Service  Employment 
activities  referred  to  at  (20  CFR 
632.79(a)). 

Line  ILF.  Training  Assistance  and/or 
Supportive  Services 

Enter  by  quarter,  the  cumulative 
number  of  participants  expected  to  be  in 
Training  Assistance  and/or  Supportive 
Services  activities. 

Training  assistance — Includes,  but  is 
not  limited  to: 

(a)  Training  Assistance  to  Applicants. 

(1)  Outreach. 

(2)  Intake. 

(3)  Screening  for  eligibilty 
determination. 

(b)  Training  Assistance  to 
Participants. 

(1)  Orientation  to  the  world  of  work. 

(2)  Job-related  counseling  and  testing. 

(3)  Employability  assessment  (other 
than  that  involved  during  intake). 

(4)  Job  development. 


(5)  Job  search  assistance. 

(6)  Job  referral  and  placement. 

(7)  Vocational  Exploration  Program 
(VEP). 

Section  III.  Significant  Characteristics 
of  Terminees 

For  Lines  III.A.  through  L,  enter  the 
number  of  participants  expected  to  be 
terminated  from  the  grantee's  program. 
Entries  will  be  for  the  program  year  and 
will  include  participants  carried  over 
from  the  previous  program  year.  Enter 
each  participant  in  as  many  of  these  - 
items  as  are  appropriate,  if  any. 

Section  IV.  Community  Benefit  Project 
Goals  I 

Enter  the  goals  specified  in  the 
Community  Benefit  Project  Description 
Sheet. 

Indian  and  Native  American  (INA), 
JTPA  Financial  Status  Report  (IFSR) 

1.  Purpose.  The  JTPA  Financial  Status 
Report  (IFSR)  displays  cumulative 
information  on  the  amount  of  JTPA 
funds  expended,  by  program  activity,  by 
the  grantee. 

2.  General  instructions.  The  IFSR  is 
required  for  each  JTPA  title  IV-A. 
section  401  grant.  Reporting  periods 
correspond  to  Federal  fiscal  year 
quarters,  i.e.,  end  dates  of  September  30, 
December  31  and  March  31.  (Cumulative 
information  through  the  end  of  the 
fourth  quarter  will  be  entered  on  the  ' 
L\SR  and  no  IFSR  will  be  submitted  for 
that  report  period.) 

Three  copies  of  the  IFSR  are  to  be 
provided  to:  U.S.  Department  of  Labor. 
Employment  and  Training 
Administration,  ATTN:  TSVR— room  S- 
5306,  200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

Reports  due  at  DOL  are  to  be 
postmarked  no  later  than  45  days  after 
the  end  of  each  report  period  (20  CFR 
632.41). 

The  IFSR  will  be  compiled  on  an 
accrual  basis  (41  CFR  29-70.207-2(a)).  If 
the  grantee's  accounting  records  are  not 
normally  maintained  on  an  accrual 
basis,  the  accrual  information  should  be 
developed  through  an  analysis  of  the 
records  on  hand  or  on  the  basis  of  best 
estimates.  All  entries  on  the  quarterly 
IFSR  will  be  made  to  the  nearest  whole 
dollar. 

3.  Facsimile  of  form.  The  IFSR  form  is 
ETA  8602.  See  the  following  page. 
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JTPA  FINANQAL  STATUS  REPORT 

rmt  tv  K  sccnoH  «i    nxniAK/NATWi  nMoarAi  mocram 


1.  GRANTEE  NAME  AND  ADDRESS 


a.  FED.  ACCY. 


3.  GRANT  NUMBER 


S.  TYPE  OF  PROGRAM  (TT  One) 


0IV-A(1NAP)         l-l   Other  (Specify) 
SVI 


SVFTP 


4.  REPORT  PERIOD 
From: 


To: 


6,  STATUS  OF  FUNDS 


TOT.  FED.  SHARE 
OF  PR(X;RAM  OUTIAYS 


TRAlNfNG 


EMPIjOYMENT 


Oi'HER 


1.  Classroom  Training 


2.  On-the-Job  Training  and  Tryout  Empl. 


3.  Training  Assistance 


4.  Work  Experience 


5.  Community  Service  Employment 

6.  General  Other  Activities  (Non  trry 


7.  All  Supportive  Services 

8.  Administration 

9.  Total 

•  Community  Benefit  Projects  ONLY 

II.  TOTAL  AVAILABLE  FUNDS 

a.  Carry-In  Funds 

b.  New  Obligational  Authority 

COMMENTS: 


7.  CERTIFICATION  — >  I  certify  that  to  the  tiest  of  my  knowledge  and  beKef  that  thii  report  ■  GORRECT  and  COMPLETE 
and  alt  ouilayi  ate  for  the  purptxci  tet  forth  in  ttte  GRANT  AGREEMENT 


E 


TYPED  (NAME  AND  TfTlO 


PHONE  NO. 


SIGNATURE 


DATE  SUBMrrTED 
(M«<k.Qqr.T(«) 


rrAtHS(Arnii«9i) 
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4.  InstrvcUonB  for  Completing  the 
INA.  JTPA  Financial  Status  Report 
/ZPSR>— Item  1.  Grantee  name  and 
addrees.  Enter  the  name  end  addreM  of 
the  grantee  at  it  appean  on  the  Notice  of 
Obligation  (or  equivalent). 

Item  2.  Federal  agency.  Enter  ETA. 

Item  3.  Grant  number.  Enter  the  grant 
number  as  it  appean  on  the  Notice  of 
Obligation  (or  equivalent). 

Item  4.  Report  period.  Enter  the 
month,  day,  and  year  of  the  beginning 
and  ending  of  the  period  for  which  this 
report  is  prepared.  Since  the  report  will 
be  prepared  on  a  cumulative  basis,  the 
beginning  data  will  be  the  first  day  of 
the  program  year. 

Item  5.  Type  of  program.  Check  the 
appropriate  box.  If  OUier  specify  the 
type  of  program. 

Item  6.  Status  of  funds.  Enter  the 
accrued  program  expenditures  from  the 
beginning  of  the  program  year  to  date. 
Accrued  expenditures  are  the  actual 
disbursements  (payments  other  than 
advances)  plus  invoices  on  hand  and 
other  projected  payments  for  goods  or 
services  received  (for  which  invoices 
have  not  been  received);  and  salaries 
and  related  benefits  (earned  but  not 
paid)  for  the  days  between  the 
beginning  of  the  program  year  and  the 
end  of  the  reporting  year. 

All  non-administrative  expenditures 
of  Federal  funds  in  the  JTPA  grant  must 
be  charged  to  an  activify,  i.e..  Lines  1 
through?. 

Column  (A).  Total  Federal  Share  of 
Program  C>itlays,  Lines  1  through  7. 
Leave  blank. 

Line  8.  Administration.  Enter  in 
Column  (A),  the  accrued  expenditures 
for  administrative  costs  as  identified  in 
the  regulations  (20  CFR  032.8(d)). 
Administrative  costs  consist  of  all  direct 
and  prorated  costs  associated  with  the 
management  of  the  program.  This 
includes  subgrantee  and  contractor 
direct  and  prorated  administrative  costs. 

Line  9.  Total.  Enter  in  Column  (A),  the 
sum  of  Lines  1  through  3  Column  (B), 
plus  Lines  4  and  S  Column  (C),  plus 
Lines  0  and  7  Column  (D).  plus  Line  8 
Cohmm  (A). 

Une  9.8.  Community  benefit  projects 
only.  Enter  in  Column  (A),  the  accrued 
expenditures  for  the  program  to  date  for 
Community  Benefit  Pro|ect8  Only.  (This 
entry  is  a  subbreakout  of  Line  9,  Column 
(A)— Total. 

Column  (B)  Training.  Include  those 
costs  (except  supportive  services)  which 
directly  affect  program  participants  in  a 
training  activity,  i.e^  Classroom 
Training:  Basic  Education  and  Job  Skills, 
On-the-job  Training  and  Tryout 
Employment 

Costs  of  Training  Assistance  should 
be  included  in  the  entry  for  Training- 


Column  (B)  or  Employment— Column 
(C),  as  appropriate,  for  the  primary 
program  activity  of  participation.  (If 
Trebling  Assistance  is  the  only  program 
activity  of  participation,  enter  these 
costs  on  Line  3  under  Training— Column 
(B). 

Line  1.  Classroom  Training  (includes 
Basic  Education  and  Job  Skills 
Training).  Enter  in  Column  (B).  the 
accrued  expenditures  for  the  program  to 
date  for  Classroom  Training  programs 
(20  CFR  632.78  (a))  conducted  by  the 
grantee  and  its  agents.  Accrued 
expenditures  for  Classroom  Training 
should  include: 

(a)  Cost  of  any  Classroom  Training 
conducted  directly  by  the  grantee  or 
included  in  a  Qassroom  Training 
contract  or  subgrant,  but  excluding 
Supportive  Services  provided  to 
participants  in  that  activity. 

(b)  Cost  of  compensation  paid  to 
participants  for  time  spent  in 
occupational  and  remedial  Classroom 
Training  (i.e..  generally  allowances). 
However,  wages  and  fringe  benefits 
may  be  paid  as  specified  in  20  CFR 
632.81(d). 

Basic  education  skills— Tnii^ng  that 
includes  remedial  reading,  writing. 
commuAication,  mathematics  and/or 
English  for  non-English  speakers. 

Job  skills  training — Training  that 
includes:  (1)  Vocational  education  which 
is  designeid  to  provide  individuals  with 
the  technical  skills  and  information 
required  to  perform  a  specific  job  or 
group  of  jobs,  and  (2)  on-the-job  training 
whidi  is  training  in  the  public  or  private 
sector  given  to  an  individual,  who  has 
been  hired  first  by  the  employer,  while 
he  or  she  is  engaged  in  productive  work 
which  provides  knowledge  or  skills 
essential  to  the  full  and  adequate 
performance  of  the  job. 

Line  2.  On-the-job  training  and  tryout 
employment  Enter  in  Column  (B),  the 
accrued  expenditures  for  the  program  to 
date  for  On-the-job  Training  programs 
and  Tryout  Employment  (20  CFR  632.78 
(b)  and  (c)  conducted  by  the  grantee  and 
its  agents.  This  entry  should  include  cost 
of  any  OJT  or  Tryout  Employment 
activity  conducted  directly  by  the 
grantee  or  in  an  OJT  or  Tryout 
employment  contract  or  subgrant,  but 
exduding  Supportive  Services  provided 
to  participants  in  these  activities.  Also 
include  cost  of  compensation  paid  to 
participants  for  time  s{>ent  in  Tryout 
Employment 

Une  3.  Training  Assistance.  Enter  in 
Column  (B),  the  accrued  expenditures 
for  the  program  to  date  for  Training 
Assistance  (20  CFR  632.78(d))  provided 
by  the  grantee  or  its  agents  to 
participants  who  are  not  enrolled  in  any 
other  activity. 


Training  assistance — Includes,  but  is 
not  limited  to: 

(a)  Training  Assistance  to  Applicants. 

(1)  Outreach. 

(2)  Intake. 

(3)  Screening  for  eligibility 
determination. 

(b)  Training  Assistance  to 
Participants. 

(1)  Orientation  to  the  world  of  work. 

(2)  Job-related  counseling  and  testing. 

(3)  Employability  assessment  (other 
than  that  involved  during  intake). 

(4)  Job  development 

(5)  Job  search  assistance. 

(6)  Job  referral  and  placement. 

(7)  Vocational  Exploration  Program 
(VEP). 

Note:  Exclude  accrued  expenditures  for 
Supportive  Services,  if  any.  provided  to 
individuals  who  participated  in  the  Training 
Assistance  provided  to  participants  in  these 
employment  activities,  as  appropriate. 

Column  (C)  Employment.  Include 
those  costs  (except  Supportive  Services) 
associated  with  Work  Experience  and 
Community  Service  Employment 
Include  any  costs  of  Training  Assistance 
provided  to  participants  in  these 
employment  activities,  as  appropriate. 

line  4.  Work  experience.  Enter  in 
Column  (C),  the  accrued  expenditures 
for  the  program  to  date  for  Work 
Experience  programs  (20  CFR  632.79(b)) 
conducted  by  the  grantee  or  its  agent 
The  entry  should  include: 

(a)  Cost  of  any  Woric  Experience 
activity  conducted  directly  by  the 
grantee  or  included  in  a  Work 
Experience  contract  or  subgrant  but 
excluding  Supportive  Services  provided 
to  participants  in  that  activity. 

(b)  Cost  of  compensation  paid  to 
participants  for  time  spent  in  Work 
experience  (i.e.,  generally  wages  and 
fringe  benefits). 

Line  5.  Community  service 
employment  Enter  in  Column  (C),  the 
accrued  expenditures  for  the  program  to 
date  for  the  Community  Service 
Employment  programs  (20  CFR 
632.79(a)]  conducted  by  the  grantee  or 
its  agent  The  entry  should  include: 

(a)  Cost  of  any  Community  Service 
Employment  activity  conducted  du*ecdy 
by  the  grantee  or  included  in  a 
Community  Service  Employment 
contract  or  subgrant  but  excluding 
Supportive  Services  provided  to 
participants  in  that  activity. 

(b)  Cost  of  compensation  paid  to 
participants  for  time  spent  in 
Community  Service  Employment  (i.e.. 
generally  wages  and  fringe  benefits). 

Column  (D)  Other.  Include  those  costs 
for  All  Supportive  Services,  services 
which  are  necessary  to  enable  an 
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individual  to  participate  in  training  and 
assistance  under  section  401  of  the  Act 
and  those  activities  and  services 
described  in  20  CFR  632.8a 

Line  6.  General  other  activities  (non- 
employment  or  training).  Enter  in 
Column  (D),  the  accrued  expenditures 
for  the  program  to  date  for  General 
Other  Activities  (20  CFR  632.80(a)) 
provided  to  participants  who  were 
terminated  after  receipt  of  those 
activities  only  (no  training  or  subsidized 
emplojrment)  and  did  not  enter  or 
receive  a  referral  to  unsubsidized 
employment 

Une  7.  All  supportive  services.  Enter 
in  Column  (D),  the  accrued  expenditures 
for  the  program  to  date  for  All 
Supportive  Services  (20  CFR  632.80(a)) 
provided  to  participants.  Include 
accrued  expenditures  for  both  training- 
related  Supportive  Services  and 
Supportive  Services  provided  to 
participants  who  were  terminated  after 
receipt  of  Supportive  Services  ONLY  (no 
training  or  subsidized  emplojrment)  and 
did  not  enter  or  receive  a  referral  to 
imsubsidized  employment 

Section  II.  Total  Available  Funds 

Enter  the  amount  of  total  federal 
funds  available.  The  entry  for  Section  II. 
is  the  sum  of  the  entries  for  Section  II.a. 
and  II.b. 

Une  II.a.  Carry-in  funds.  Enter  the 
amount  of  funds  granted  by  the 


Employment  and  Training 
Administration  during  the  preceding 
program  year  which  (a)  Have  not  been 
charged  as  an  accrued  expenditure,  and 
(b)  have  not  been  returned  to  the 
Federal  government  This  figure  shoud 
change  only  for  accounting  adjustments, 
if  any,  to  the  preceding  program  year 
data.  The  fimds  contained  in  this  item 
will  consist  of  unobligated  amounts,  i.e., 
(1)  Funds  the  grantee  has  not  yet  legally 
committed  and  (2)  unliquidated  - 
obligations,  and  are  assumed  to  be 
available  for  accrued  expenditures 
during  the  program  year  covered  by  this 
financial  planning  dociunent 

Note:  An  unliquidated  obligation  is  an 
order  or  other  legal  commitment  of  funds  for 
goods/service  not  yet  received. 

Section  II.b.  New  Obligational  Authority 

Enter  the  amount  of  funds  granted  by 
the  Employment  and  Training 
Administration  for  operation  of  the 
grantee's  program  under  this  JFTA  title. 

Item  7.  Certification.  Enter  the  typed 
name,  title,  telephone  number,  signature 
of  an  authorized  official  and  the  date 
submitted. 

Note:  The  annual  accounting  settlement 
process  requires  special  consideration  when 
there  is  a  diange  in  the  costs  (accrued 
expenditures]  after  the  lASR  has  been 
submitted  by  tlie  grantee.  A  revised  IFSR  will 
be  required  for  expenditures  that  have  been 
increased  or  decreased  and  a  corresponding 
adjustment  will  be  entered  on  the  SF 183, 


Request  for  Payment  on  the  RDO  Letter  of 
Creidit  form  or  the  TFS  580S,  Request  for 
Funds,  as  appropriate. 

Indian  and  Native  American  (INA). 
|TPA  Program  Status  Summary  (IPSS) 

1.  Purpose.  The  INA  Program  Status 
Summary  (IPSS)  collects  cumulative 
participation  and  termination 
information,  for  each  of  the  first  3 
quarters  of  the  program  year  and 
provides  quantitative  program 
accomplishments  of  the  grantee's 
program. 

2.  General  instructions.  The  IPPS  will 
is  required  for  each  JTPA  title  IV-A. 
section  401.  grant  Reporting  periods 
correspond  to  Federal  fiscal  year 
quarter,  i.e..  end  dates  of  September  30, 
December  31  and  March  31.  (Cumulative 
information  through  the  end  of  the 
fourth  quarter  will  be  entered  on  the 
lASR  and  no  IPPS  will  be  submitted  for 
that  report  period). 

Three  copies  of  the  IPSS  are  to  be 
provided  to:  U.S.  Department  of  Labor. 
Employment  and  Training 
Administration,  Attention:  TSVR.  room 
S-5306, 200  ConsUtution  Avenue,  NW.. 
Washington.  DC  20210.  Reports  due  to 
DOL  are  to  be  postmarked  no  later  than 
45  days  after  the  end  of  each  report 
period. 

3.  Facsimile  of  form.  The  IPSS  form  is 
ETA  8603.  See  the  following  page, 
wuma  cooc  4S10-90-M 
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4.  Instructions  for  completing  the  INA, 
JTPA  program  planning  summary 
(IPSS) — ^A.  Grantee  name  and  address. 
Enter  the  name  and  address  of  the 
grantee  as  it  appears  on  the  Notice  of 
Obligation  (or  equivalent). 

B.  Grant  number.  Enter  the  grant 
number  as  it  appears  on  the  appropriate 
Notice  of  Obligation  (or  equivalent). 
Also,  enter  date  submitted,  if  a 
modincation. 

C.  Period  of  grant  Enter  the  month, 
day  and  year  of  the  program  year's 
starting  date  and  ending  date. 

D.  Type  of  program.  Check  the 
appropriate  box.  If  other,  specify  the 
type  of  program. 

Section  I.  Participation  and  Termination 
Summary 

Section  I  provides  information  on 
actual  program  accomplishments  in 
terms  of  the  total  cumulative  number  of 
participants  in  the  program,  the  number 
and  types  of  terminations  from  the 
program,  and  the  number  of  participants 
currently  in  the  program  as  of  the  end  of 
the  reporting  period.  Enter  separately,  in 
the  spaces  provided  the  cumulative 
number  of  participants  in:  (a) 
Community  Beneht  Projects  and  (b)  All 
Other  Participants. 

Entries  under  Lines  I.A.  and  I.E  are 
cumulative  for  the  reporting  period. 
Entries  under  Line  I.C.  report  the  current 
participation  as  of  the  close  of  business 
on  the  last  day  of  each  quarter. 

Line  LA.  Total  Participants 

Enter  the  total  number  of  participants 
who  are  or  were  in  the  program  during 
the  reporting  period,  including  both 
those  on  board  at  the  begiiming  of  the 
program  year  and  those  who  have 
entered  during  the  program  year.  This 
item  is  the  sum  of  Lines  LA.I.  and  LA.2. 

Participant— Any  individual  who  has: 
(1)  Been  determined  eligible  for 
participation  upon  intake;  and  (2) 
started  receiving  employment  training, 
or  services  (except  post-termination 
services)  funded  under  the  Act  following 
intake.  This  does  not  include  individuals 
who  receive  only  outreach  and/or 
intake  and  initial  assessment  services. 

Outreach  services — ^The  collection, 
publication  and  dissemination  of 
information  on  program  services 
directed  toward  economically 
disadvantaged  and  other  individuals 
eligible  to  receive  fTPA  Section  401 
training  and  support  services. 

Intake  Services. — ^The  screening  for 
eligibility,  and,  (1)  A  determination  of 
whether  the  program  can  benefit  the 
individual:  (2)  an  identification  of  the 
employment  and  training  activities  and 
services  which  would  be  appropriate  for 
that  individual;  (3)  a  determination  of 


the  availability  of  an  appropriate 
employment  and  training  activity;  (4)  a 
decision  on  selection  for  participation; 
and  (5)  the  dissemination  of  information 
on  the  program. 

Assessment  Services — ^A  service 
designed  to  initially  determine  each 
participant's  employability,  aptitudes, 
abilities  and  interests,  through 
interviews,  testing  and  counseling  to 
achieve  the  applicant's  employment 
related  goals. 

Line  I.A.L  New  participants.  Enter  the 
number  of  new  participants  who  have 
entered  since  the  begiiming  of  the 
program  year. 

Also  include  in  this  Line  those 
persons  who  have  entered  this  title  or 
program  from  another  program  operated 
under  the  Act  by  a  different  recipient, 
e.g.,  persons  from  a  program  operated 
under  a  Governor's  grant  to  a  grantee 
program.  A  participant  in  anotiier 
program  or  tide  under  fTPA  who  met  the 
eligibility  criteria  for  section  401  at  the 
time  of  enrollment  into  such  other 
program  or  tiUe  may  be  eiu'oUed  in  the 
section  401  program.  A  section  401 
participant  who  met  the  eligibility 
criteria  for  another  program  or  title 
under  JTPA  at  the  time  of  enrollment 
into  the  section  401  program  may  be 
enrolled  in  such  other  program  or  titie. 

Line  LA.2.  Participants  carried  over. 
Enter  the  number  of  participants  in  the 
program  at  the  begiiming  of  the  program 
year  who  were  carried  over  from  the 
previous  program  year.  This  entry 
should  be  the  same  for  all  subsequent 
quarters  of  the  program  year  when  the 
estimated  figures  on  the  IPPS  are 
updated  with  actual  figures. 

Line  LB.  Total  Terminations 

Enter  the  number  of  participants 
terminated  from  the  program  for  any 
reason  during  the  reporting  period.  This 
Line  is  the  sum  of  Lines  I.B.1  through 
LB.3.  (Participants  who  moved  among 
program  activities  within  a  title  are  not 
terminated  and  should  not  be  counted 
here. 

Termination — ^The  separation  of  a 
participant  from  a  given  title  of  the  Act 
who  is  no  longer  receiving  employment 
training  or  services  (except  post- 
termination  services)  funded  under  the 
tiUe. 

Nets:  Individuals  may  continue  to  be 
considered  as  participants  for  a  single  period 
of  up  to  90  days  after  last  receipt  of 
employment  or  training  funded  under  a  given 
title.  (Supportive  services  may  be  provided  to 
participants  during  this  go-day  period.) 
Supportive  services  may  be  provided  to 
individuals  after  termination  for  a  period  of 
time  not  to  exceed  30  days  following 
termination  (20  CFR  632.80(a)(5)). 


Line  LB.1.  Entered  unsubsidized 
employment  Enter  the  total  number  of 
participants  who  entered  (through  the 
grantee  or  otherwise)  full  or  part-time 
unsubsidized  employment  during  the 
reporting  period  and  did  not  receive  one 
of  the  following  enhancement  outcomes: 
Entered  Non-section  401  Training; 
Returned  to  Full-Time  School  Completed 
Major  Level  of  Education;  Completion  of 
Worksite  Training  Objectives;  and 
Attained  Basic/Occupational  Skills 
Proficiency. 

Unsubsidized  employment — 
Employment  not  fmanced  from  funds 
provided  under  the  Act  that  includes  a 
job  upgrade,  entry  into  apprenticeship 
and/or  military  service,  or  self 
employment 

Distribute  the  participants  who 
entered  unsubsidized  employment  in 
one  of  the  groups  listed  below  during  the 
reporting  period.  Lines  LB.l.a.  and 
I.B.l.b.  should  sum  to  Line  I.B.I. 

Line  LB.l.a.  Direct  (no  training  or 

subsidized  employment) 
Line  LB.l.b.  Indirect  (after  training/ 

subsidized  employment) 

Direct — ^A  terminee  who  received  no 
basic  skills  or  occupational  specific 
training  or  subsidized  employment  while 
a  section  401  participant 

Subsidized  employment — 
Employment  financed  from  funds 
provided  imder  the  Act. 

Indirect — ^A  terminee  who  has 
received  basic  skills  and/or 
occupational  skills  training  or 
subsidized  employment  while  a  section 
401  participant 

Line  I.B.l.b.  (1)  Also  Attained  any 
employability  enhancement  Enter  the 
total  number  of  Participants  who  (1) 
entered  unsubsidized  employment.  Line 
LB.1.,  and  (2)  also  had  one  of  the  five 
employability  enhancement  outcomes 
under  Line  I.D.,  Lines  I.D.I  through  l.D.5. 
through  the  end  of  the  reporting  period. 
This  Line  is  a  sub-breakout  of  Line 
I.B.l.b. 

Line  I.B.2.  Attained  employability 
enhancement  only.  Enter  the  total 
number  of  terminees  who  (1)  Were  not 
placed  in  imsubsidized  employment  and 
(2)  attained  one  of  the  following 
enhancement  outcomes  during  the 
reporting  period:  Entered  Non-Section 
401  Training;  Rettuned  to  FuU-Time 
School;  Completed  Major  Level  of 
Education;  Completion  of  Woricsite 
Training  Objective;  and  Attained  Basic/ 
Occupational  Proficiency  through  the 
end  of  the  reporting  period. 

(A  terminee  shall  be  reported  only 
once  on  this  line  even  though  more  than 
one  enhancement  may  have  been 
achieved.) 
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Line  I.B.3.  All  other  terminations. 
Enter  the  total  number  of  participants 
who  were  terminated  for  reasons  other 
than  those  in  Lines  I.B.1.  and  LB.2. 
during  the  reporting  period.  The  sum  of 
Lines  LB.L,  LB.2.  and  I.B.3.  in  each 
column  should  equal  Line  LB. 

Line  LC  Total  Current  Participants 

Enter  the  total  number  of  participants 
in  the  program  as  of  close  of  business  on 
the  last  day  of  the  quarterly  reporting 
period  who  continue  to  receive  services 
into  the  next  reporting  period  This  Line, 
in  each  column,  is  the  difference 
between  Lines  LA.  and  LB.  in  that 
column. 

Distribute  by  column  the  total  number 
of  terminees  who  attained  any  of  the 
following  enhancement  outcomes.  A 
terminee  shall  be  reported  in  only  one  of 
the  five  categories  listed  below,  even 
though  more  than  one  outcome  may 
have  been  achieved.  The  sum  of  Lines 
LD.l  through  I.D.5.  should  equal  the  sum 
of  Lines  I.B.1  b.(l)  and  I.B.2. 

Line  I.D.I.  Entered  non-section  401 
training.  Enter  by  quarter,  the  total 
nimiber  of  participants  who,  at 
termination,  entered  an  occupational 
skills  training  program  or  postsecondary 
education  program  not  funded  under 
Section  401  of  the  JTPA,  which  builds 
upon  and  does  not  duplicate  training 
received  under  section  401. 

Occupational  skills  training. — 
Training  that  includes:  (1)  Vocational 
education  which  is  designed  to  provide 
individuals  with  the  technical  skills  and 
information  required  to  perform  a 
specific  job  or  group  of  )obs,  and  (2)  on- 
the-job  training  which  is  training  in  the 
public  or  private  sector  given  to  an 
individual  who  has  been  hired  Brst  by 
the  employer,  while  he  or  she  is  engaged 
in  productive  work  which  provides 
knowledge  or  skills  essential  to  the  full 
and  adequate  performance  of  the  job. 

Line  LD.2.  Retunied  to  full-time 
school.  Enter  by  quarter,  the  total 
number  of  participants  who,  at 
termination,  had  returned  to  full-time 
secondary  school  (e.g..  junior  high 
schooL  middle  school  and  hi^  school), 
including  alternative  school,  if.  at  the 
time  of  intake  the  individual  was  not 
attending  school,  exclusive  of  summer, 
and  had  not  obtained  a  high  school 
diploma  or  equivalent.  Abo  enter  on 
this  line  the  total  number  of  at-risk 
youth  who  were  retained  in  school  as  a 
result  of  continuing  active  participation 
in  the  section  401  program. 

At-risk  youth — Youth  whom  the 
grantee  regards  as  within  a  group  that 
may  drop  out  of  school  prior  to  receipt 
of  a  high  school  diploma.  Such  an 


outcome  must  be  consistent  with  the 
goals  and  service  strategy  set  for  the 
participant  in  his  or  her  EmployabiUty 
Development  Plan  (EDP). 

Alternative  school — A  specialized, 
structured  curriculum  offered  inside  or 
outside  of  the  public  school  system 
which  may  provide  work/study  and/or 
GED  preparation. 

Line  LD.3.  Completed  major  level  of 
education.  Enter  by  quarter,  the  total 
number  of  participants  who,  at 
termination,  had  completed  a  level  of 
educational  achievement  which  had  not 
been  reached  at  entry.  Levels  of 
educational  achievement  are  secondary 
and  postsecondary.  Completion 
standards  shall  include  a  high  school 
diploma.  GED  Certificate  or  equivalent 
at  the  secondary  level,  and  shall  require 
a  diploma  or  other  written  certification 
of  completion  at  the  postsecondary 
level. 

Line  I.D.4.  Completion  of  worksite 
training  objective.  Enter  by  quarter,  the 
total  number  of  participants  who,  at 
termination,  had  attained  a  level  of 
work  readiness,  through  worksite 
training,  which  had  not  been  reached  at 
entry.  This  includes  the  completion  of  a 
work  experience,  tryout  employment  or 
community  service  employment 
assignment,  and/or  completion  of  an 
occupational  skills,  pre-apprenticeship, 
or  job-upgrading  program. 

Line  I.D.5.  Attained  basic/ 
occupational  skills  proficiency.  Enter  by 
quarter,  the  total  number  of  participants 
who,  at  termination,  had  demonstrated 
proficiency,  as  defined  by  the  grantee  in 
one  or  more  of  the  following  two  skill 
areas  in  which  the  terminee  was 
deficient  at  enrollment  Basic  education 
skills  and  occupational  skills.  Skill  gain 
must  be  achieved  through  active 
program  participation  and  must  be  the 
result  of  a  prior  employability 
development  planning  process  which 
identifies  the  participant's  skill 
deficiencies,  the  training  needed  to 
overcome  the  deficiencies  and  the  level 
of  proficiency  needed  for  attainment  of 
the  basic/occupational  skills. 

Documented  skill  gains  achieved  from 
completion  of  a  pre-apprenticeship 
course,  a  youth  employment  competency 
program,  an  adult  basic  education 
program,  an  English  as  a  Second 
Language  (ESL)  program,  or  a  course  in 
remedial  and/ or  supplemental  basic 
skills  are  acceptable.  Training  needed  to 
achieve  this  outcome  may  be  funded 
from  section  401  or  other  sources. 

Basic  education  skills — ^Training  that 
includes  remedial  reading,  writing, 
communication,  mathematics  and/or 
English  for  non-English  speakers. 


Line  LD.  Employability  Enhancements 

Employability  enhancement  is  an 
outcome  for  participants  other  than 
entered  unsubsidized  employment, 
which  is  recognized  as  enhancing  long- 
term  employability  and  contributing  to 
the  potential  for  a  long-term  increase  in 
earnings  and  employment.  Outcomes 
which  meet  this  requirement  shall  be 
restricted  to  the  following:  (1)  Entered 
Non-Section  401  Training,  (2)  Returned 
to  Full-Time  School.  (3)  Completed 
Major  Level  of  Education,  (4) 
Completion  of  Worksite  Training 
Objective,  and  (5)  Attained  Basic/ 
Occupational  Skills  Proficiency. 

Section  II.  Participation  In  Program- 
Activities 

This  section  provides  the  cumulative 
number  of  actual  participants  to  date  in 
each  program  activity. 

The  program  activities  listed  have 
been  provided  for  standardized 
reporting  purposes  and  to  follow  the 
discussion  of  allowable  activities  in  20 
CFR  632.78.  No  total  is  required  for  these 
entries  since  participants  may  be  in 
more  than  one  activity  concurrently  or 
throughout  their  participation  in  the 
program  and,  therefore,  would  be 
counted  in  more  than  one  program 
activity.  Only  those  participants 
financed  with  section  401  funds  should 
be  entered  here.  Enter  separately,  the 
number  of  participants  in:  (a) 
Community  Benefit  Projects  and  (b)  All 
Other  Participants. 

Participants  receiving  services  only 
should  be  counted  only  in  section  L ' 
Participation  and  Termination  Summary, 
as  appropriate. 

For  each  program  activity,  enter  the 
actual  cumulative  total  number  of 
participants  in  the  activity  on  a 
quarterly  basis.  This  Line  includes 
participants  who  were  in  the  activity  at 
the  beginning  of  the  year  and 
participants  who  entered  after  the  start 
of  the  year.  Participants  in  more  than 
one  program  activity  should  be  reported 
only  once  for  each  activity  in  which  they 
participate. 

Line  U. A.. Classroom  Training:  (Basic 
Education) 

Line  II.B.  Classroom  Training:  (Job 
Skills) 

Note:  (includes  occupational  and  remedial 

training) 

Enter  the  cumulative  number  of 
participants  expected  to  be  in 
occupational  classroom  training 
activities  operated  by  the  grantee,  its 
contractor  or  subgrantee.  Occupational 
classroom  training  includes  training 
ordinarily  conducted  in  an  institutional 
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setting  and  designed  to  provide 
individuals  with  the  technical  skills  and 
information  required  to  perform  a 
specific  job  or  group  of  jobs. 
Participants  in  other  classroom 
activities  which  are  designed  to  enhance 
the  employability  of  the  participant  by 
upgrading  basic  skills  (e.g.,  remedial 
education  or  training  in  English 
language  proficiency)  also  would  be 
included  here. 

Line  II.C  On-the-job  training  and  Tryout 
Employment 

Enter  the  cumulative  number  of 
participants  expected  to  be  in  On-the- 
job  Training  and  Tryout  Employment  as 
referred  to  at  (20  CFTl  632.78(c)). 

Line  II.D.  Work  Experience 

Enter  the  cumulative  number  of 
participants  expected  to  be  in  Work 
Experience  activities.  In  school  work 
expfc/^nce  activities  include  part-time 
employ  nent  for  students  enrolled  full- 
time  in,  and  attending,  an  elementary, 
secondary,  trade,  technical  or  vocational 
school,  or  college  or  a  university,  or 
scheduled  to  attend  full-time  the  next 
regularly  scheduled  quarter  or  semester 
of  any  of  these  schools.  Also,  include 
here  the  number  of  pat  ticipants 
expected  to  be  enrolled  in  work 
experience  activities  other  than  in- 
school  work  experience  activities. 

Line  lI.E  Community  Service 
Employment 

Enter  the  ctmiulative  number  of 
participants  expected  to  be  in  the 
Community  Service  Employment 


activities  referred  to  at  (20  CFR 
632.79(a)). 

Line  II.F.  Training  Assistance  and/or 
Supportive  Services 

Training  assistance — Include/,  but  is 
not  limited  to: 

(a)  Training  Assistance  to  Applicants. 

(1)  Outreach. 

(2)  Intake. 

(3)  Screening  for  eligibility 
determination. 

(b)  Training  Assistance  to 
Participants. 

(1)  Orientation  to  the  world  of  work. 

(2)  Job-related  counseling  and  testing. 

(3)  Employability  assessment  (other 
than  that  involved  during  intake). 

(4)  Job  development. 

(5)  Job  search  assistance. 

(6)  Job  referral  and  placement. 

(7)  Vocational  Exploration  Program 
(VEP). 

Enter  the  cumulative  number  of 
participants  expected  to  be  in  Training 
Assistance  and/or  Supportive  Services 
activities. 

Instructions  for  Section  III— Community 
Benefit  Project(S)  Status 

Enter  the  status  of  the  community 
benefit  projects(s)  goals,  specified  in  the 
grantee's  plan,  as  of  the  end  of  the 
report  period. 

Notr.  There  is  no  Significant 
Characteristics  of  Terminees  section  on  the 
IPSS  88  there  is  on  the  IPPS.  However, 
grantees  are  required  to  have  program 
management  systems  (see  20  CFR  632.76)  that 
enable  them  to  maintain  this  information  for 
year-end  reports.  Goals  for  Significant 
Characteristics  of  Terminees  from  the  IPPS 
will  be  compared  against  actual  performance 


reflected  in  appropriate  items  on  the  Annual 
Status  Report  (lASR). 

Instructions  for  Section  IV— 
Certification 

Enter  the  typed  name,  title,  and 
signature  of  an  authorized  official  and 
the  date  the  report  was  submitted. 

Indian  and  Native  American  (INA), 
JTPA  Section  401  Grants.  Annual  Status 
Report  (lASR) 

1.  Purpose.  The  INA  Annual  Status 
Report  (lASR)  displays  cumulative  data 
on  participation,  termination, 
perfoimance  measures  and  the  socio- 
economic characteristics  of  all 
terminees  on  an  annual  basis.  The 
information  will  be  used  to  determine 
levels  of  program  service  and 
performance  measures. 

2.  General  instructions.  The  lASR  is 
required  for  each  JTPA  title  IV-A, 
section  401  grant. 

Each  reporting  period  begins  on  the 
start  date  of  each  JTPA  program  year,  as 
stated  in  section  161  of  the  Act.  "The  INA 
Annual  Status  Report  (lASR)  replaces 
the  fourth  quarter  of  the  DMA  Program 
Status  Summary  (IPSS)  and  the  INA 
Financial  Status  Report  (IFSR).  Three 
copies  of  the  lASR  are  to  be  provided  to: 
U.S.  Department  of  Labor,  Employment 
and  Training  Administration,  ATTN: 
TSVR— room  S-5306,  200  Constitution 
Avenue  NW..  Washington.  DC  20210. 

Reports  due  at  DOL  are  to  be 
postmat^ced  no  later  than  90  days  after 
the  end  of  each  program  year. 

3.  Facsimile  of  form.  The  LASR  form  is 
ETA  8604.  See  the  following  page. 
HUJNa  cooe  4iio-se-« 
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JTPA  INDIAN/NATIVE  AMERICAN  PROGRAM  ANNUAL  STATUS  REPORT                           | 

A.  GRANTEE  NAME  AND  AnORf^S 

b.  GRANT  Na 

C.  REPORT  PERIOD 
From:                                        To: 

d.  VnV.  or  PROGRAM  r«"  One) 

n  Thie  IV-A                         j—f  Olher  (specify) 
l-t  Srciion  401                     l-l 

1.  PARTiaPATION  AND  TERMINATION  SUMMARY 

ALL  OTHER 

(B) 

A.  TOTAL  PARTiaPANTS 

B.  TOTAL  TERMINATIONS 

1.  Entered  Unsubsidized  Employment 

a.    Direct  (No  Training  or  Subndized  Fmploymeni) 

b.   Indirect  (After  Trainint/SubMlized  Empioymeni) 

(1)  Also  Anained  Any  Employability  Enhancement 

2.  Anained  Employability  Enhancement  only 

3.  All  Other  Terminations 

C  TOTAL  CURRENT  PARTiaPANTS 

D.  EMPLOYABILITY  ENHANCEMENTS                                                                                                                                       | 

1.  Entered  Non-Section  401  Training 

2.  Returned  to  Full-Time  School 

3.  Completed  Major  Level  of  Education 

4.  Completion  of  Worksite  Training  Objective 

1         S.  Anained  Basic/Occupational  Skills  Proficiency 

11.  TERMINEE  PERFORMANCE  MEASURES  INFORMATION                                                                                                               | 

1 

i 

Male 

2 

Female 

3 

5 

Under  22 

4 

22-29 

5 

30-54 

6 

55  and  Over 

7 

f 

1 

School  Dropout 

'8 

Student 

9 

High  School  Graduate  or  Equivalent  (No  Pwt-iiith  MmoI) 

10 

Post-High  School  Attendee 

e.  SIGNATURE  AND  TITLE 

f.  DATE  SIQNED 

g.  TF.IJ-.  NO. 

Pi 

CelofSI 

••fa 

ETA  a604  (Aptfl  1991) 
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a.  GRANTEE  NAME  AND  ADDRESS 


b.  GRANT  NO. 


c.  REPORT  PERIOD 


To: 


II.  TERMINEE  PERFORMANCE  MEASURES  INFORMATION-CONTD 


mMMiiMnvRiNi.|i«QrecTS 


11 


12 


13 


14 


15 


16 


17 


.U.  l^^^ 


Si 


Single  Head  of  Household  w/Dcpendents  Under  Age  18 


Limited  English  Language  Proficiency 


Handicapped 


Offender 


Reading  Skills  Below  7th  Grade  Level 


JOBS  Program  Participant 


Multiple  Barriers  to  Employment 


d.  TYPE  OF  PROCHIAM 


(A) 


t^ama 


JSL 


18 


Unemployment  Compensation  Claimant 


19 


20 


i^5 


Unemployed:  15  or  More  Weeks  of  Prior  26  Weeks 


Not  in  Labor  Force 


21 


22 


2?l 


Public  Assistance  Recipient 


I  BIA/Tribal  Welfare  Recipient 


23 


24 


:i 


Veteran  (Total) 


'  Veteran  (Vietnam  Era) 


25 


Average  Weeks  in  All  [Specific]  Training 


26 


I  Average  Weeks  in  Section  401  Training 


27 


Concurrent  Participation  in  Other  Training  Programs 


28 


Average  Weeks  Participated 


29 


i8i 


Average  Hourly  Wage  --  Preprogram 


30 


Average  Hourly  Wage  at  Termination 


III.  TOTAL  PROGRAM  COSTS 


31 


32 


33 


34 


35 


36 


37 


38 


39 


40 


Qassroom  Training 


On-The-Job  Training  and  Tryout  Empl 


Training  Assistance 


Work  Experience 


Community  Service  Employment 


CJeneral  Other  Activities  (no«  e/d 


All  Supportive  Services 


Administration 


Total 


I  Community  Benefit  Projects  Only 


Pag«  2  of  3  Page* 


ETA  8604  (Aprill  991) 


W4 


^  y 


#idenl  Re^tm  /  Vol.  8«.  Nd.'27  /  Fridfay.  fbbriia^>8.'taBJl:  /'N6fi^^! 


a.  GRADTTEE  NAME  AI^  ADDRESS 


b-GRAOT 
NO. 


c  REPORT  PERIOD 


d-IYPECV  PROGRAM 


IV.  PARTICIPATION  IN  PROGRAM  ACnVITIES 


41 


42 


43 


45 


46 


Qassroom  Training:  Basic  Education 


Qassroom  Training:  Job  Skills 


On-Th«-Job  Training/Tryout  Employment 


Work  E]q>erience 


Community  Service  Employment 


Training  AssistaiKC  and/or  Supportive  Services  Only 


J6L 


JSm 


V.  COMMUNITY  BENEFIT  PROJECT(S)  ACCOMPUSHMENTS 


GOAL  A: 


GOALB 


GOALC 


GOALD: 


GOALE 


COMMENTS; 


PageSof  SPaga 


ETA  M04  (April  1991) 


Fg^^^He|jl»tet,/,yql,,^  yp,  y.  gridfty.  ^^bruyy  ft  ^l??!,  /.  ^otJces 
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4.  Instructions  for  Completing  the  INA 
JTPA  Section  401  Grants,  Annual  Status 
Report  (lASR) — a.  Grantee  name  and 
address.  Enter  the  name  and  address  of 
the  grantee  as  it  appears  on  the 
appropriate  Notice  of  Obligation  (or 
equivalent). 

b.  Grant  number.  Enter  the  grant 
number  as  it  appears  on  the  appropriate 
Notice  of  Obligation  (or  equivalent). 

c.  Report  period.  Enter  in  "From"  the 
beginning  date  of  the  designated  JTPA  . 
program  year  and  enter  in  'To"  the 
ending  date  of  that  program  year. 

d.  Type  of  program.  Check  the 
appropriate  box.  If  Other,  specify  the 
type  of  program. 

e.  Signature  and  title  (at  bottom  of  the 
page).  The  authorized  official  should 
sign  here  and  enter  his  or  her  tide. 

f.  Date  signed.  Enter  the  date  the 
report  was  signed  by  the  authorized 
official. 

g.  Telephone  number  Enter  the  area 
code  and  telephone  number  of  the 
authorized  official. 

5.  General  information.  Unless 
otherwise  indicated,  data  reported  on 
characteristics  of  terminees  should  be 
based  on  information  collected  at  the 
time  of  eligibility  determination. 
Characteristics  information  on  an 
individual  at  the  time  of  eligibility 
determination  for  the  recipient's  JTPA 
program  should  not  be  updated  when 
the  individual  terminates  from  the  JTPA 
program. 

Column  Headings 

Column  (A)  Community  Benefit  Projects 

This  column  will  contain  an  entry  for 
each  appropriate  item  for  participants  in 
Community  Benefit  Projects. 

Column  (B)  All  Other 

This  column  will  contain  an  entry  for 
each  appropriate  item  for  all 
participants,  except  those  in  Community 
Benefit  Projects. 

Section  I— Participation  and 
Termination  Summary 

Section  I  displays  the  program's 
accomplishments  in  terms  of  the  total 
cumulative  number  of  participants  in  the 
program,  the  number  and  types  of 
termjnations  from  the  program,  and  die 
number  of  participants  currentiy 
enrolled  in  the  program  as  of  the  end  of 
the  reporting  period. 

Entries  for  Lines  LA.  and  LB.  are 
cumulative  fit>m  the  beginning  of  the 
program  year  through  the  end  of  the 
reporting  period.  Entries  for  Line  I.C 
reflect  the  current  number  of 
participants  as  of  close  of  business  on 
the  last  day  of  the  reporting  period. 


Line  Item  Definitions  and  Instructions 

l«ine  LA.  Total  participants.  Enter  by 
column  the  total  number  of  participants 
who  are  or  were  in  the  program  through 
the  end  of  the  reporting  period,  includhig 
both  those  on  board  at  the  beginning  of 
the  designated  program  year  and  those 
who  have  entered  during  the  program 
year.  If  individuals  receive  concurrent 
employment  training  and/or  services 
under  more  than  one  title  they  are  to  be 
considered  participants  in  both  titles  for 
purposes  of  recording  actual  number  of 
weeks  of  active  participation  and 
trainirg,  dollars  expended,  program 
accomplishments,  and  other  pertinent 
data. 

Participants  who  have  transferred 
from  one  title  to  another,  or  between 
programs  of  the  same  tide,  should  be 
recorded  as  terminations  from  the  title 
or  program  of  initial  participation  and 
included  as  participants  in  the  tide  or 
program  into  which  they  have 
transferred,  unless  they  are  to  be 
considered  concurrent  participants  in 
both  tides  or  programs. 

Participant— Any  individual  who  has: 
(1)  Been  determined  eligible  for 
participation  upon  intake:  and  (2) 
started  receiving  employment,  fraining, 
or  services  (except  post-termination 
services)  funded  under  the  Act  following 
intake.  This  does  not  include  individuals 
who  receive  only  outreach  and/or 
intake  and  initial  assessment  services. 

Outreach  services — ^The  collection, 
pubUcation  and  dissemination  of 
information  on  program  services 
directed  toward  economically 
disadvantaged  and  other  individuals 
eligible  to  receive  JTPA  section  401 
training  and  support  services. 

Intake  services— The  screening  for 
eligibility;  and  (1)  A  determination  of 
whether  the  program  can  benefit  the 
individual;  (2)  an  identification  of  the 
employment  and  training  activities  and 
services  which  would  be  appropriate  for 
that  individual;  (3)  a  determination  of 
the  availability  of  an  appropriate 
employment  and  training  activity;  (4)  a 
decision  on  selection  for  participation; 
and  (5)  the  dissemination  of  information 
on  the  program. 

Assessment  services — A  service 
designed  to  initially  determine  each 
participant's  employability.  aptitude, 
abilities  and  interests,  through 
interviews,  testing  and  counseling  to 
achieve  the  applicant's  employment 
related  goals. 

Line  LE  Total  Terminations 

Enter  by  column  the  total  number  of 
participants  terminated  from  the 
program  for  any  reason  from  the 
beginning  of  the  program  year  through 


the  end  of  the  reporting  period.  This  Line 
is  the  sum  of  Lines  13.1.  through  LB.3. 

Termination — ^The  separation  of  a 
participant  from  a  given  tide  of  the  Act 
who  is  no  longer  receiving  employment, 
training  or  services  (except  post- 
termination  services)  funded  under  that 
tide.  Note:  Individuals  may  continue  to 
be  considered  as  participants  for  a 
single  period  of  up  to  90  days  after  last 
receipt  of  employment  and/or  training 
(30  days  after  last  receipt  of  services 
only)  funded  under  a  given  tide.  During 
the  90-day  period,  individuals  may 
receive  services.  When  calculating 
average  weeks  participated,  this  period 
between  "last  receipt  of  employment 
and/or  training  funded  under  a  given 
tide"  and  actual  date  of  termination  is 
defined  as  "inactive  status"  and  is  not  to 
be  included  in  Line  28.  Post-termination 
services  may  be  provided  to  individuals 
for  a  period  of  time  not  to  exceed  30 
days  following  termination  (20  CFR 
632.80(a)(S]). 

Line  LB.1.  Entered  unsubsidized 
employment  Enter  by  column  the  total 
number  of  participants  who,  at 
termination,  entered  (through  the 
grantee  or  otherwise)  full  or  part-time 
unsubsidized  employment  through  the 
end  of  the  reporting  period. 

Unsubsidized  employment — 
Emplojrment  not  financed  from  funds 
provided  under  the  Act  which  includes  a 
job,  entry  into  the  Armed  Forces,  entry 
into  employment  in  a  registered 
apprenticeship  and/or  military  service, 
or  self-employmient 

Distribute  the  terminees  who  entered 
imsubsidized  employment  in  one  of  the 
groups  listed  below.  Lines  LB.l.a.  and 
LEl.b.  should  sum  to  LB.1. 

Line  LB.l.a.  Direct  (no  training  or 
subsidized  employment). 

Line  I.B.l.b.  Indirect  (after  training/ 
subsidized  employment). 

Direct — ^A  terminee  who  has  received 
no  basic  skills  or  occupational  skills 
training  or  subsidized  employment  while 
a  section  401  participant. 

Subsidized  employment — 
Employment  financed  from  funds 
provided  under  the  Act. 

Indirect — A  terminee  who  has 
received  basic  skills  and/or 
occupational  skills  training  or 
subsidized  employment  while  a  Section 
401  participant 

Line  LB.l.b.(l).  Also  attained  any 
employability  enhancement  Enter  by 
column  the  total  number  of  terminees 
vtrho  (1)  Entered  unsubsidized 
employment  Line  LB.1.,  and  (2)  also  had 
one  of  the  five  employability 
enhancement  outcomes  under  Section 
LD.,  Lines  LD.l.  through  5.  This  Line  is  a 
sub-breakout  of  Line  IJB.l.b. 
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Line  LE2.  Attained  empfajabHity 
Bjihanctutc/it  OrntY.  untet  by  cohiinn 
the  total  number  of  tenninees  who  (1) 
Were  not  placed  in  vnobsidized 
enpioyraent  and  (2)  attained  one  of  the 
following  eahancement  outcomes.  (A 
tenninee  riiell  be  reported  only  onoe  on 
this  Hne  even  though  more  than  one 
enhancement  may  have  been  achieved.) 

Note:  This  ia  an  undupHcaled  count 
Line  LB.3.  AJJ  other  terminations. 
Enter  by  coluinn  the  total  number  of 
participanta  who  were  terminated  for 
reasons  other  than  those  in  Lines  13.1. 
and  LE2^  through  the  end  of  the 
reporting  period.  The  sum  of  Lines  LB.1., 
I.B.Z,  and  LB.3.  in  each  column  should 
equal  Line  LB. 
Line  LC  Total  Current  Participants 
Enter  by  column  the  total  number  of 
participants  in  the  program  as  of  dose 
of  business  on  the  last  day  of  the 
reporting  period  who  will  continue  to 
receive  services  into  the  next  reporting 
period.  This  lice,  in  each  column,  is  the 
difference  between  Lines  LA.  and  13.  in 
that  column. 

Section  LD^— Employability 
Enhancements 

Employability  enhancement  is  an 
outcome  for  participants  other  than 
entered  unsubaiifized  employment, 
which  is  recognized  as  enhancing  long- 
term  emplo]rability  and  contributing  to 
the  potential  for  a  long-term  increase  in 
earnings  and  employment  Outcomes 
which  meet  this  requirement  shall  be 
restricted  to  the  following:  (1)  Entered 
Non-Section  401  Training.  (2)  Returned 
to  Full-Ume  School  (3)  Completed 
Major  Level  of  Education,  (4) 
Completion  of  Worksite  Training 
Objective,  and  (5)  Attained  Basic/ 
Occupational  Skjhs  Proficiency. 

Distribute  by  cohmm  the  total  number 
of  tenninees  who  attained  any  of  ttie 
following  enhfflicement  outcomes.  A 
tenninee  shall  be  reported  in  only  one  of 
the  five  categories  hsted  below,  even 
though  more  than  one  outcome  may 
have  been  achieved.  The  sum  of  Lbies 
LD.l.  through  IJ).5.  should  equal  the  sum 
of  Lines  13.1  b.(l)  and  LB.2. 

Line  ID.l.  Entered  non-section  401 
training.  Enter  by  column  the  total 
number  of  participants  who,  at 
termination,  entered  an  occupational 
skills  training  program  or  postsecondary 
education  program  not  funded  under 
section  401  of  the  ]TPA,  whidi  builds 
upon  and  does  not  duplicate  training 
received  under  section  40L 

Occtjpatjonal  skiUs  training— 
Training  that  indndes:  (1)  Vocational 
education  which  is  designed  to  provide 
individuals  with  the  technical  skills  and 
information  required  to  perform  a 


specific  job  or  group  of  jobs,  and  (2)  on- 
the-job  training  which  ie  training  in  the 
public  or  private  sector  given  to  an 
individual  who  has  been  hired  first  by 
the  employer,  while  he  or  she  is  engaged 
in  pradhictive  work  which  provides 
knowledge  or  skitis  eMential  to  the  full 
and  adequate  peffoimaaoe  of  the  job. 

Line  L0.2.  Returned  to  full-time 
school.  Enter  by  oolumo  die  total 
number  of  participants  who,  at 
termination,  had  returned  to  full-time 
secondary  achool  (e.g.,  junior  high 
school,  middle  school  and  high  school), 
including  alternative  school  if.  at  the 
time  of  intake  the  individual  was  not 
attending  school  exclusive  of  summer, 
and  bad  not  obtained  a  high  school 
diploma  or  equivalent  Also  enter  on 
this  line  the  total  number  of  at-risk 
youth  who  were  retained  in  school  as  a 
result  of  continuing  active  participation 
in  the  Section  401  program. 

At-risk  youth — Youth  whom  the 
grantee  regards  as  within  a  group  that 
may  drop  out  of  school  prior  to  receipt 
of  a  high  school  diploma.  Such  an 
outcome  must  be  consistent  with  the 
goals  and  service  strategy  set  for  the 
participant  in  his  or  her  Employability 
Development  Plan  (EDP). 

Alternative  school— A  specialized, 
structured  curriculum  offered  inside  or 
outside  of  the  public  school  system 
which  may  provide  work/study  and/or 
GED  preparation. 

Line  LD.3.  Coa^pleted  major  level  of 
education.  Enter  by  column  the  total 
number  of  participants  who,  at 
termination,  had  completed  a  level  of 
educational  achievement  which  had  not 
been  reached  at  entry.  Levels  of 
educational  achievement  are  secondary 
and  postsecondary.  Completion 
standards  shall  include  a  high  school 
diploma,  GED  Certificate  or  equivalent 
at  the  secondary  level,  and  shall  require 
a  diploma  or  other  tvritten  certification 
of  completion  at  the  postsecondary 
level. 

Line  IJ3.4.  Completion  of  worksite 
training  objective.  Enter  by  column  the 
total  number  of  participants  who,  at 
termination,  had  attained  a  level  of 
work  readiness,  through  woricsite 
training,  which  had  not  been  reached  at 
entry.  This  includes  tiie  completion  of  a 
work  experience,  tryout  employment  or 
commimity  service  employment 
assignment  and/or  completion  of  an 
occupational  skHls,  pre-apprenticeship, 
or  job-upgrading  program. 

Line  IJ3.5.  Attained  basic/ 
occupational  skills  proficiency.  Enter  by 
column  the  total  number  of  participants 
who,  at  termination,  had  demonstrated 
proficiency,  as  defined  by  the  grantee  in 
one  or  more  of  die  following  two  skill 
areas  in  which  the  tenninee  was 


deficient  at  enrollment:  Basic  education 
skifis  and  occupational  skiHs.  Skill  gain 
must  be  achieved  Ihronifh  active 
program  participation  and  must  be  tiie 
result  of  a  prior  employability 
development  planiting  process  which 
identifies  the  participant's  skill 
deficiencies,  tiie  training  needed  fo 
overcome  the  deficiencies  and  the  level 
of  proficiency  needed  for  attainment  of 
the  basic/occupational  skills. 

Documented  skill  gains  achieved  from 
completion  of  a  pre-apprenticeship 
course,  a  youth  employment  competency 
program,  an  adult  basic  education 
program,  an  English  as  a  Second 
Language  (ESL)  program,  or  a  course  in 
remedial  and/or  supplemental  basic 
skills  are  acceptable.  Training  needed  to 
achieve  this  outcome  may  be  funded 
from  section  401  or  other  sources. 

Basic  education  skills — ^Training  that 
includes  remedial  reading,  writing, 
ctnnmunication.  mathematics  and/or 
English  for  non-English  speakers. 

Section  11— Tenninee  Performance 
Measures  Information.  Section  II 
displays  performance  measures/ 
parameters  information.  As  indicated 
previously,  data  reported  on 
characteristics  of  tenninees  should  be 
based  on  information  collected  at  time 
of  eligibility  detemdnatian  unless 
otherwise  indicated  herein. 

Line  Item  Definitions  and  Instructions 

Sex 

Line  1    Male. 
Line  2    Female. 

Distribute  by  column  the  total  number 
of  tenninees  according  to  Sex.  The  sum 
of  Lines  1  and  2  in  each  colximn  should 
equal  Line  LB.  in  that  column. 

Age 

Line  3    Under  22. 
Line  4    22-29. 
Lines    30-54. 
Lines    55  and  Over. 

Distribute  by  column  the  total  number 
of  terminees  according  to  Age.  The  sum 
of  Lines  3  through  6  in  eadi  column 
should  equal  Line  13.  in  that  column. 

Education  Status 

Line  7    School  dropout. 

Line  8    Student 

Line  9    Hi^  school  graduate  or 

equivalent  (no  post-hi^  school). 
Line  10    Post-high  school  attendee. 

Distribute  by  column  the  total  number 
of  terminees  according  to  Education 
Status.  The  sum  of  Lines  7  through  10  in 
each  column  should  equal  Line  LB.  in 
that  column. 

School  dropout— An  adult  or  youth 
(aged  14-21)  who  is  not  attending  school 
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full-time  and  has  not  received  a  high 
school  diploma  or  a  GED  certificate. 

Student — ^An  adult  or  youth  (aged  14- 
21)  who  has  not  received  a  high  school 
diploma  or  a  GED  certificate  and  is 
enrolled  in  and  attending  full-time  a 
secondary  or  postsecondary-level 
vocational,  technical  or  academic 
school,  or  is  between  school  tenns  and 
intends  to  return  to  school 

High  school  graduate  or  equivalent 
(no  post-high  school}— An  adult  or 
youth  (aged  14-21)  who  has  received  a 
high  school  diploma  or  a  GED 
certificate,  but  who  has  not  attended 
any  postsecondary-level  vocational 
technical  or  academic  school. 

Post-high  school  attendee — An  adult 
or  youth  (aged  14-21)  who  has  received 
a  Itigh  school  diploma  or  a  GED 
certificate  and  has  attended  (or  is 
attending)  any  postsecondary  level 
vocational,  technical  or  academic 
program  (one  normally  requiring  a  high 
school  diploma  or  GED  for  entry). 

Family  Status 

Line  11    Single  head  of  household  with 
dependent(s)  under  age  18 
Enter  by  column  the  total  number  of 

terminees  for  whom  the  above  Family 

Status  classification  applies. 
Single  head  of  household — ^A  single, 

abandoned,  separated,  divorced  or 

widowed  individual  who  has 

responsibility  for  one  or  more  dependent 

children  under  age  18. 

Other  Barriers  to  Employment 

Line  12    Limited  English  Language 

Proficiency 
Line  13    Handicapped 
Line  14    Offender 
Line  15    Reading  Skills  Below  7th 

Grade  Level 
Line  16   JOBS  Program  Participant 
Line  17    Multiple  Barriers  to 

Employment 

Enter  by  colunm  the  total  number  of 
tenninees  for  whom  each  of  the  above 
Other  Barriers  to  Employment  apply. 

Limited  english  language 
proficiency— Inabihty  of  an  applicant 
whose  native  language  is  not  &iglish.  to 
communicate  in  English,  resulting  in  a 
job  handicap. 

Handicapped  individual— ^eter  to 
Section  4(10)  of  the  Act  Any  individual 
who  has  a  physical  or  mental  disability 
whidi  for  sudi  individual  constitutes  or 
results  in  a  substantial  handicap  to 
employment  This  definition  includes 
disabled  veterans  for  reporting 
purposes. 

NotK  This  definition  will  be  used  for 
petfonnance  standards  puiposes,  but  is  not 
required  to  be  used  for  prog^vm  eligibility 
detenninition  (Section  4(8)(E)). 


Offender— Por  reporting  purposes,  the 
term  "offender"  is  defined  as  any  adult 
or  youth  who  requires  assistance  in 
overcoming  barriers  to  employment 
resulting  fi^m  a  record  of  arrest  or 
conviction  (excluding  misdemeanors). 

Reading  skills  below  7th  grade  level — 
An  adult  or  youth  assessed  as  having 
English  (except  in  Puerto  Rico)  reading 
skills  below  the  7th  grade  level  on  a 
generally  accepted  standardized  test 

Note:  The  follo«ving  other  methods  of 
determination  may  be  used: 

•  A  school  record  of  reading  level 
determined  within  the  last  12  months. 

•  If  an  applicant  is  unable  to  read  and 
therefore  cannot  complete  a  self- 
application  for  the  JTPA  program,  he  or 
she  may  be  considered  to  have  English 
reading  skills  below  the  7th  grade  level: 

•  Individuals  with  any  of  the 
following  may  be  considered  to  have 
English  reading  skills  above  the  7th 
grade  level: 

—A  GED  certificate  received  within  the 

last  year. 
— ^A  degree  (usually  a  BA  or  BS) 

conferred  by  a  4-year  college, 

university  or  professional  school 

If  there  is  any  question  regarding 
reading  ability,  a  standardized  test 
should  be  administered. 

JOBS  program  participant— Any 
individual  (AFDC  client)  who  is  a 
participant  (or  has  been  a  participant 
within  the  prior  six  months)  in  an 
activity,  including  assessment  or 
employabiUty  planning,  funded  imder 
the  JOBS  program  (Family  Support  Act 
of  1988,  Pub.  L 100-485)  at  tiie  time  of 
eligibility  determination  for  JTPA 
section  401. 

Multiple  barriers  to  employment — 
Any  adult  or  youth  who  has  three  or 
more  of  the  following  barriers  to 
employment: 
School  Dropout 

Limited  English  Language  Proficiency 
Handicapped  Individual 
Offender 

Reading  Skills  Below  7th  Grade  Level 
JOBS  Program  Participant 

Math  skills  below  the  7th  grade 
/eve/— An  adult  or  youth  assessed  as 
having  mathematical/computational 
skills  below  the  7th  grade  level  on  a 
generally  accepted  standardized  test 

Long-term  APDC/GA  recipient— An 
adult  or  youth  listed  on  the  welfare 
grant  who  had  received  cash  payments 
under  AFDC  (SSA  TiUe  IV).  or  General 
Assistance  (BIA.  State  or  local 
government),  for  any  24  or  more  of  the 
30  months  prior  to  JTPA  eligibility 
determination  and  who  was  a  welfare 
recipient  at  the  time  of  such 
determination. 


■Lacks  significant  work  history— An 
adult  or  youth  who  had  not  woiiced  for 
the  same  employer  for  longer  than  three 
consecutive  months  in  the  two  years 
prior  to  JTPA  eligibility  determination.  A 
suggested  approach  for  obtaining 
information  on  whether  a  participant 
lacks  a  significant  work  history:  To  the 
participant  "Think  back  over  the  past 
two  years  about  full-time  and  part-time 
jobs  you  have  had.  Which  employers  did 
you  work  for  during  this  period?  How 
long  did  you  work  for  Employer  A.  for 
Employer  B,  for  Employer  C  etc.?" 

Homeless— An  adult  or  youth  who 
lacks  a  fixed,  regular,  adequate 
nighttime  residence;  and  an  adult  or 
youth  who  has  a  primary  nighttime 
residence  that  is:  (1)  A  publicly  or 
privately  operated  shelter  for  temporary 
accommodation  (including  welfare 
hotels,  congregate  shelters,  and 
transitional  housing  for  the  mentally  ill). 
(2)  an  institution  providing  temporary 
residence  for  individuals  intended  to  be 
institutionalized,  or  (3)  a  public  or 
private  place  not  designed  for,  or 
ordinarily  used  as,  a  regular  sleeping 
accommodation  for  human  beings.  Tlie 
term  does  not  include  a  person 
imprisoned  or  detained  pursuant  to  an 
Act  of  Congress  or  State  law. 

Substance  abuse — ^An  individual  who 
has  an  alcohol  and/or  other  drug 
problem  which  for  such  an  individual 
constitutes  or  results  in  a  substantial 
barrier  to  employment  Grantees  are 
responsible  for  developing  criteria  for 
identifying  those  individuals  considered 
to  be  substance  abusers  in  their 
programs. 

Pregnant/parenting  teen — A  female 
age  19  and  under  who  either  is  pregnant 
or  the  mother  of  a  child,  or  a  male  age  19 
and  under  who  is  the  father  of  a  child. 

Note:  Math  Skills  Below  the  7th  Grade 
Level,  Long-Terai  AFDC/GA  Recipient.  Lacks 
Significant  Work  History.  Homeless. 
Substance  Abuse,  and  Pregnant/Parenting 
Teen.  %vill  not  be  collected  as  separate  line 
items  on  the  lASR.  Individuals  determined  to 
have  these  barriers,  in  addition  to  the  lASR 
line  item  barriers,  may  be  included  on  the 
multiple  barriers  line. 

U.C  Statiis 

Line  18    Unemployment  Compensation  ~ 

Claimant 

Enter  by  column  the  total  number  of 
terminees  for  whom  the  Unemployment 
Compensation  Status  classification 
applies. 

Unemployment  compensation 
claimant — An  individual  who  has  filed  a 
claim  and  has  been  determined 
monetarily  eUgible  for  benefit  payments 
imder  one  or  more  State  or  Federal 
unemployment  compensation  programs, 
and  who  has  not  exhausted  benefit 
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risfaU  or  whose  benefit  year  has  not 
ended. 

Labor  Force  Status 

Line  19    Unemployment  15  or  More 

Weeks  of  Prior  28  Weeks. 
Line  20    Not  is  Labor  Force. 

Enter  by  colomn  the  total  number  of 
terminees  for  whom  each  of  the  above 
Labor  Force  Status  classifications  apply. 

UnempJoyed  IS  or  more  weeks  of 
prior  26  weeks — Aa  individual  who  is 
unemployed  (refer  to  definition  below) 
at  the  time  of  eligibility  determinatian 
and  has  been  unemployed  for  any  15  or 
more  of  the  28  weeks  immediately  prior 
to  such  detennination,  has  made  specific 
efforts  to  find  a  job  throughout  the 
period  of  unemployment  and  is  not 
classified  as  "Not  in  Labor  Force". 

Not  in  labor  force — A  civilian  14 
years  of  age  «-  over  who  did  not  work 
during  the  7  consecutive  days  prior  to 
application  for  a  fTPA  program  and  is 
not  classified  as  employed  or 
unemployed. 

Employed— {»)  An  individual  who, 
during  the  7  consecutive  days  prior  to 
application  to  ■  )TPA  program  did  any 
work  at  all:  (i)  As  a  paid  employee;  (ii) 
in  his  or  her  own  business,  profession  or 
farm,  or  (iii)  worked  15  hours  or  more  as 
an  unpaid  worker  in  an  enterprise 
operated  by  a  member  of  die  family;  or 
(b)  an  individual  who  was  not  working, 
but  has  a  (ob  or  business  from  whidi  he 
or  she  was  temporarily  absent  because 
of  illness,  bad  weather,  vacation,  labor- 
management  dispute,  or  personal 
reasons,  whether  or  not  paid  by  the 
employer  for  time  off,  and  whether  or 
not  seeking  another  \ab.  (This  term 
includes  members  of  the  Armed  Forces 
on  active  duty,  who  have  not  been 
discharged  or  separated:  participants  in 
registered  apprenticeship  programs;  and 
self-employed  individuals.) 

Part- lime  employed — An  individual 
who  is  regularly  scheduled  for  work  less 
than  30  hoivs  per  week. 

Unemployed— An  individual  who  did 
not  work  during  the  7  consecutive  days 
prior  to  application  for  a  JTPA  program, 
who  made  specific  efforts  to  find  a  job 
within  the  past  4  weeks  prior  to 
application,  and  who  was  available  for 
work  during  the  7  consecutive  days  prior 
to  application  (except  for  temporary 
illness). 

Public  Assistance  Information 

Line  21    Public  Assistance  Recipient 
Line  22    BIA/Tribal  Welfare  Recipient 
Enter  by  column  the  total  namber  of 
terminees  for  whom  each  of  the  above 
Public  Assistance  classifications  apply. 
Line  22  is  a  sub-breakout  for  a  specific 
group  included  in  Line  21. 


Public  assistance  recipient — An 
individual  wfaa  at  the  time  of  JTPA 
eligibility  determination,  was  listed  on 
the  welfare  grant  and  was  receiving 
cash  payments  from  a  means-tested, 
income  transfer  program  or  receiving 
Food  Stamps.  The  income  transfer 
programs  include  AFIX  (SSA  title  IV), 
General  Assistance  (Tribal,  BIA,  State 
or  local  government).  Refugee 
Assistance  (Pub.  L  96-212),  and  SSI 
(SSA  title  XVI). 

BlA/tribal  welfare  recipient — ^Any 
participant  who,  at  the  time  of  JTPA 
eligibility  detennination,  was  listed  on 
the  welfare  grant  and  was  receiving 
cash  payments  under  Bureau  of  Indian 
Affairs  (BIA)  General  Assistance  (BIA 
25  CFR  20.21)  or  any  cash  payments 
directly  provided  by  the  tribal 
government 

Veteran  Status 

Line  23    Veteran  (Total). 

Line  24    |  Veteran  (Vietnam  Era). 

Veteran — A  person  who  served  on 
active  duty  in  the  military,  naval,  or  air 
service  (of  the  U.S.)  for  a  period  of  more 
than  180  days  and  who  was  discharged 
or  released  therefrom  with  other  than  a 
dishonorable  discharge  or  was 
discharged  or  released  from  active  duty 
because  of  a  service-connected 
disability.  (38  U.S.a  2011(4)). 

Note:  The  term  "active"  means  full-time 
duty  in  the  Anned  Forces,  other  than  duty  for 
training  in  the  reserve*  or  National  Guard. 
Any  period  of  duty  for  training  in  tite 
reserves  or  National  Guard,  including 
authorized  travel,  during  which  an  individual 
was  disabled  from  a  disease  or  injury 
incurred  or  aggravated  in  the  line  of  duty,  is 
considered  "active"  duty.  The  term  "active" 
is  further  deflned  at  (38  U.S.C.  101). 

Disabled  veteran — A  veteran  who  is 
entitled  to  compensation  under  laws 
administered  by  the  Veterans' 
Administration,  or  an  individual  who 
was  discharged  or  released  from  duty 
because  of  a  service-connected 
disability. 

Vietnam-ERA  veteran — A  veteran, 
any  part  of  whose  active  military,  naval, 
or  air  service  occurred  between  August 
5, 1964  and  May  7, 1975. 

Enter  by  column  the  total  number  of 
terminees  for  whom  each  of  the  above 
Veteran  classifications  apply.  Line  24  is 
a  subbreakout  for  a  specific  group 
included  in  Line  23. 

Training  Information 

Line  25  Average  weeks  in  all 
(specific)  training.  Enter  by  coltmui  for 
aU  terminees  the  average  number  of 
weeks  in  which  participants  spent  20  or 
more  hours  per  week  in  all  training 
OTPA  and  non-|TPA).  (See  definition  at 
Line  27.) 


To  calculate  this  entry:  Count  the 
number  of  days  in  any  qualifying 
training  activity  for  each  terminee, 
including  weekends,  itom  the  start  date 
of  his/her  participation  in  that  training 
until  his/her  last  receipt  of  that  training. 
Repeat  for  any  additional  training 
activity.  Divide  this  result  by  7.  This  will 
give  the  number  of  weeks  in  training  for 
that  terminee.  Sum  all  the  terminees' 
weeks  of  training  and  divide  the  result 
by  the  number  of  terminees,  as  entered 
(by  column)  in  Line  LB.  This  entry 
should  be  reported  to  the  nearest  whole 
week. 

Note:  Terminees  who  have  received  any 
training  activity  funded  under  a  cooperative 
agreement  with:  (1)  Other  fTPA  monies  or  (2) 
oUier  than  fTPA  funds  may  be  counted  in  this 
line,  provided  such  training  was  for  the 
completion  of  the  initially  determined 
training  ob)ective.  and  the  participant  is 
concurrently  enrolled  in  fTPA  at  the  same 
time  s/he  is  enrolled  in  the  other  training 
program. 

line  26  A  verage  weeks  in  section  401 
training.  Enter  by  column  for  all 
terminees  the  average  weeks  in  only 
JTPA  section  401  program  funded 
training. 

To  calculate  tiiis  entry:  Count  the 
number  of  days  hi  any  section  401 
funded  training  activity  for  each 
terminee,  including  weekends,  from  the 
start  date  of  his/her  participation  in  that 
training  until  his/her  last  receipt  of  that 
training.  Repeat  for  any  additional 
section  401  funded  training  activity. 
Divide  this  result  by  7.  This  will  give  the 
number  of  weeks  in  section  401  funded 
training  for  that  terminee.  Sum  all  the 
terminees'  weeks  of  section  401  funded 
training  and  divide  the  result  by  the 
number  of  terminees,  as  entered  (by 
column)  in  Line  LB.  This  entry  shouJd  be 
reported  to  the  nearest  whole  week. 

Line  27  Concurrent  participation  in 
other  training  programs.  Enter  by 
column  the  total  number  of  section  401 
program  participants  who  are  also 
concurrently  participating  in  other 
related  training  programs  including,  but 
not  limited  to  JOBS,  BIA,  basic 
education  and  vocational  education 
programs. 

Note:  The  following  definition  of  training  is 
to  be  used  for  Lines  25-27.  This  definition  of 
training  is  not  to  be  used  for  the  training  cost 
category  in  section  III  of  the  lASR,  or  the  INA 
Bodgiet  Information  Summary  and  Financial 
Status  Report. 

Training  Activities 

Remedial  education  and  basic  skills  training 
Literacy  and  bilingual  training 
Institutional  skill  training 
Classroom  training 
Occupational  skills  training 
On-the-job  training 
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On-site  industry-spedfic  tniatng 

Customized  training 

Education-to-work  transition  training 

Pre-appnnticeship  tnioiBg 

Upgrading  and  retrainkis 

Vocational  explore tkuuT  training 

Work  experience  training 

Training  to  develop  marketable  work  habits 

Coordinated  training  pro^tims  with  other 

Federal  employment-related  activities 
Community  Service  Employment 

Exclude  the  following  services  (unless 
these  services  are  included  as  part  of 
the  training  activities  listed  above): 

Supportive  services 

Outreach  and  intake 

Orientation 

Assessment 

Testing 

)ob  or  career  counseling 

)ob  club  activities 

Job  search  assistance 

Job  placement  assistance 

Other  Program  Information 

Line  2&  Average  weeks  participated. 
Enter  by  column  the  average  number  of 
weeks  of  participation  in  the  section  401 
program  for  all  terminees.  Weeks  of 
participation  include  the  period  from  the 
date  an  individual  becomes  a 
participant  in  the  program  through  the 
date  of  a  participant's  last  receipt  of 
employment  and/or  training  funded 
under  the  program.  Exclude  the  single 
period  of  up  to  90  days  during  which  an 
individual  may  remain  in  an  inactive 
status  prior  to  termination.  Time  in 
inactive  status  for  all  terminees  should 
not  be  counted  toward  the  actual 
number  of  weeks  participated. 

Inactive  status  is  defined  as  that 
period  between  "last  receipt  of 
employment  and/or  training  funded 
under  the  program"  and  the  actual  date 
of  termination. 

To  calculate  this  entry:  Count  the 
number  of  days  participated  for  each 
terminee,  including  weekends,  from  the 
start  date  of  his/her  participation  in  the 
section  401  program  tmtil  his/her  last 
receipt  of  employment  and/or  training 
under  the  program.  For  those  who 
received  services  only,  use  date  of  last 
receipt  of  such  services.  Divide  this 
result  by  7.  This  will  give  the  number  of 
weeks  participated  for  that  terminee. 
Sum  all  the  terminees'  weeks  of 
participation  and  divide  the  result  by 
the  number  of  terminees,  as  entered  (by 
column)  in  Line  I.B.  This  entry  should  be 
reported  to  the  nearest  whole  week. 

Line  29  Average  hourly  wage — 
preprogram.  Enter  by  column  tfie 
average  pre-section  401  program  hourly 
wage  of  only  those  terminees  who 
entered  unsubsidized  employment  In 
calculating  this  average,  use  the  hotiriy 
wage  from  the  last  |ob  held.  Those 
terminees  who  entered  unsubsidized 


employment  and  had  no  pre-section  401 
program  employment  should  be  counted 
as  "tO.OOT'  hourly  wage. 

To  calculate  the  entry:  Sum  the  pre- 
program hourly  wage  at  termination  for 
all  Oie  terminees  who  entered 
unsubsidized  employment  shown  in  Line 
LB.l.  Divide  the  result  by  the  number  of 
terminees  shown  in  Line  I.B.1. 

Note:  For  the  calculation,  use  the  hourly 
wage  regardless  of  whether  the  individual 
was  employed  full-or-part-time. 

Line  30  Average  hourly  wage  at 
termination.  Enter  by  column  the 
average  hourly  wage  at  termination  for 
all  terminees  who  entered  unsubsidized 
employment  shown  in  Line  LB.l. 

To  calculate  the  entry:  Sum  the  hourly 
wage  at  termination  for  all  the  terminees 
who  entered  unsubsidized  employment 
shown  in  Line  13.1.  Divide  the  result  by 
the  ntmiber  of  terminees  shown  in  Line 
IJ.1. 

Hoiu-ly  wage  includes  any  bonuses, 
tips,  gratuities  and  commissions  earned. 

Section  HI— Total  Program  Costs 

This  section  represents  the  total 
actual  accrued  expenditures  for  the 
grantee's  program,  through  the  end  of 
the  reporting  period,  for  all  participants 
served.  This  section  updates  the 
information  reported  on  the  INA 
Financial  Status  Report  (IFSR)  for  the 
third  quarter. 

Note:  Entries  will  be  made  to  the  nearest 
dollar.  Negative  entries  are  not  acceptable. 
Section  401  program  cost  data  will  be 
compiled  on  an  accrual  basis.  If  the  grantee's 
accounting  records  are  not  normally 
maintained  on  an  accrual  basis,  the  accrual 
information  should  be  developed  through  an 
analysis  of  the  records  on  hand  or  on  the 
basis  of  best  estimates. 

Accrued  expenditures — ^The  allowable 
charges  incurred  diuing  the  program 
year  to  date  requiring  provision  of  funds 
for  (1)  Goods  and  other  tangible 
property  received:  and  (2)  costs  of 
services  performed  by  employees, 
contractors,  sub-recipients,  and  other 
payees. 

Note:  These  charges  do  not  include 
"resources  on  order",  i.e.,  amounts  for 
contacts,  purchase  orders  and  other 
obligations  for  which  goods  and/or  services 
have  not  been  received. 

Column  Headings 

Column  (A)  Total 

This  column  includes  an  entry  on  Line 
38  for  costs  of  Administration.  The  entry 
on  Line  39,  Total,  will  be  a  summation  of 
all  non-administrative  costs  entered  on 
Lines  31  through  37  in  Columns  (B) 
through  (D),  as  appropriate,  plus  th» 
entry  (Hi  Line  38  in  Column  (A). 


Coloom  (B)  T^aioiag 

This  column  includes  costs  (except 
Supportive  Services)  which  directly 
affect  program  participants  in  a  training 
activity,  ioduding  claBsroara  training. 
OJT,  youth  tryout  employment  and 
training  assistance. 

Column  (C)  Employment 

This  column  inchides  costs  (except 
Supportive  Services)  associated  with 
Work  Experience  and  Community 
Service  Employment. 

Column  (D)  Other 

This  column  includes  General  Other 
Activities  (Non  E/T)  and  All  Supportive 
Services,  which  are  services  necessary 
to  enable  an  individual  to  participate  in 
training  and  assistance  under  section 
401  of  the  Act  and  those  activities  and 
services  described  in  20  CFR  632.60. 

Line  Items 

Line  31    Classroom  training. 

Line  32    On-the-job  training  and  tryout 

employment 
Line  33    Training  assistance. 
Line  34    Work  experience. 
Line  35    Community  service 

employment 
Line  36    General  other  activities  (non- 

E/T). 
Line  37    All  supportive  services. 
Line  38    Administration. 
Line  39    Total. 
Line  40    Community  Benefit  Projects 

ONLY. 

Distribute  the  entries  for  Lines  31 
through  37  by  the  appropriate  cost 
category.  (Refer  to  20  CFR  632.38.)  The 
sum  of  Lines  31  through  38  (Columns  B 
through  D)  should  be  entered  on  Line  39 
in  Column  A. 

Note:  The  entry  for  Line  40  is  a  sub- 
breakout  of  the  entry  for  Line  39  in  Column 
(A). 

Section  IV— Participation  in  Program 
Activities 

This  section  provides  the  total  number 
of  section  401  program  participants  by 
specific  program  activity  for  the 
reporting  period.  This  section  updates 
the  information  reported  in  Section  n  of 
the  INA  Program  Status  Summary  for 
the  third  quarter. 
Line  41    Classroom  training:  basic 

education. 
Line  42    Classroom  training:  job  skills. 
Line  43    On-the-job  training/ tryout 

employment 
Line  44    Work  Experience. 
Line  45    Community  Service 

Employment 
Line  46    Training  Assistance  and/ot 

Supportive  Services  Only. 
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Training  AMistance — Indudet,  but  ia  not 
limited  to: 

(a)  Training  Assistance  to  Applicants 

(1)  Outreach 

(2)  Intake 

(3)  Screening  for  eligibility  detemtination 

(b)  Training  AssisUnce  to  Particlpanla 

(1)  Orientation  to  the  world  of  work 

(2)  lob-related  counseling  and  testing 

(3)  Employ  ability  assessment  (other  than 
that  involved  during  intake) 

(4)  |ob  development 


(5)  fob  search  assistance 

(B)  Job  referral  and  placement 

(7)  Vocational  Exploration  Program  (VEP) 

Enter  by  column  the  total  number  of 
terminees  who  participated  in  each  of 
the  above  activities  for  the  program 
year.  A  participant  should  be  included 
in  as  many  line  items  as  appropriate,  but 
should  be  counted  only  once  for  each 
line. 


Section  V— Community  Benefit 
Project(s)  Accomplishments 

Describe  actual  accomplishments  of 
Commimity  Benefit  Project(s)  and  enter 
numerical  results  which  correspond  to 
the  goals  specified  in  the  grantee's  plan. 

[FR  Doc.  91-2845  Filed  2-7-01:  8:45  am] 
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Proposed  Rulemaidng 
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DEPARTMENT  OF  COMMERCE 
National  Oceanic  and  Atmoephertc 


1SCFRPart940 
(Decfcct  No.  •00M2-0a42] 
RIN(M4«-ACt4 

SteNwaQen  Bank  National  Marine 
Sanetuaiy  Reoulatlone 

AOmcv:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM). 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 
ACnON:  Proposed  rule;  notice  of 
proposed  designation:  summary  of  draft 
management  plan;  and  notice  of  public 
availability  of  draft  management  plan 
and  draft  environmental  impact 
statement. 


:  By  this  notice,  NOAA, 
pursuant  to  section  205(b)(1)  of  Public 
Law  No.  100-627,  is  proposing  to 
designate  an  approximately  453  square 
nautical  mile  area  of  ocean  waters,  over 
and  surrounding  Stellwagen  Bank,  and 
the  submerged  lands  thereunder, 
offshore  the  Commonwealth  of 
Massachusetts  as  a  National  Marine 
Sanctuary.  This  notice  publishes  the 
proposed  Designation  Document  for  the 
proposed  Sanctuary  and  summarizes  the 
draff  management  plan  for  it  The  draft 
management  plan  details  the  proposed 
goals  and  objectives,  management 
responsibilities,  research  activities, 
interpretive  and  educational  programs, 
and  enforcement  including  surveillance 
activities,  for  the  proposed  Sanctuary. 
By  this  notice,  NOAA  proposes 
regulations  to  implement  the  proposed 
designation  and  regulate  activities 
consistent  «vith  the  provisions  of  the 
proposed  Designation  Document. 
Finally,  this  notice  announces  the  public 
availability  of  the  Draft  Environmental 
Impact  Statement/Management  Plan 
(DEIS/MP)  prepared  for  the  proposed 
designation.  The  intended  e^ect  of  the 
proposed  designation,  proposed 
regulations,  and  DEIS/MP  is  to  protect 
the  conservation,  recreational, 
ecological,  historical  research, 
educational,  or  esthetic  qualities  of  the 
Stellwagen  Bank  area. 
DATis:  Comments  are  invited  and  will 
be  considered  if  submitted  in  writing  to 
the  address  below  on  or  before  April  9. 
1991. 

ADOWMan;  Comments  may  be 
submitted  to  Joseph  A.  Uravitch.  Chief, 
Sanctuaries  and  Reserves  Division, 
OfHce  of  Ocean  and  Coastal  Resource 


Management  National  Ocean  Service. 
National  Oceanic  and  Atmospheric 
Administration.  1825  Connecticut 
Avenue,  NW.,  suite  714.  Washington. 
DC  20235. 

PON  nMrrNm  mpomiation  contact: 
Susan  Durden,  Regional  Manager,  (202/ 
673-5122). 

•U9MAMNTAIIV  INTOMIATION:  Tide  III 
of  the  Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972,  as  amended, 
(the  "Act").  16  U.S,C  1431  et  seq., 
authorizes  the  Secretary  of  Commerce  to 
designate  discrete  areas  of  the  marine 
environment  as  National  Marine 
Sanctuaries  to  protect  their 
conservation,  recreational,  ecological, 
historical,  research,  educational  or 
esthetic  qualities. 

Comments  are  solicited  firom  all 
interested  persons.  Holders  of,  owners 
of,  or  future  applicants  for  leases, 
permits,  licenses,  approvals,  other 
authorizations,  or  rights,  are  specifically 
invited  to  comment  on  how  they  may  be 
affected  by  the  proposed  designation  of 
the  Sanctuary  and  particularly  §  8  940.8- 
940.11  of  the  proposed  regulations. 
Comments  are  also  in  particular  invited 
on  the  adequacy  of  the  regulatory 
regime  to  protect  Sanctuary  resources 
and  Sanctuary  qualities. 

After  the  comments  received  during 
the  comment  period  have  been 
considered,  a  Bnal  enviroiunental 
impact  statement  and  management  plan 
will  be  prepared,  and  a  notice  of 
designation  together  with  final 
regulations  implementing  the 
designation  will  be  published  in  the 
Federal  Register.  The  designation  and 
regulations  shall  take  effect  and  become 
final  after  the  close  of  a  45-day 
Congressional  review  period  unless  a 
joint  resolution  disapproving  the 
designation  or  any  of  its  terms  is 
enacted.  A  dociunent  will  be  published 
in  the  Federal  Register  annotmcing  the 
effective  date. 

In  January  1982,  NOAA  published  a 
Program  Development  Plan  (PDP)  for  the 
National  Marine  Sanctuary  Program, 
describing  the  Program's  mission  and 
goals;  site  identiflcation  and  selection 
criteria;  and  the  nomination  and 
designation  process.  Based  on  the  PDP 
and  Program  regulations.  NOAA 
published  a  proposed  Site  Evaluation 
List  (SEL)  of  highly-qualified  marine 
sites  identified  and  recommended  to 
NOAA  by  regional  resource  evaluation 
teams,  based  on  Program  mission  and 
goals.  Comments  on  the  proposed  SEL 
and  additional  site  recommendations 
were  solicited  from  the  public  during  the 
autumn  of  1982. 

In  response  to  a  public  nomination 
from  Dr.  Charles  A.  Mayo,  of  the 


Provincetown  Center  for  Coastal 
Studies,  and  Defenders  of  Wildlife,  Inc.. 
the  North  Atiantic  Regional  Resource 
Evaluation  Team  recommended  the 
addition  of  Stellwagen  Bank  to  the 
proposed  SEL  Following  a  second 
public  comment  period  on  proposed 
changes  or  additions  to  the  SEL.  the    . 
final  SEL.  incorporating  Stellwagen 
Bank  and  28  other  sites,  was  published 
in  August  1983.  (The  SEL  is  periodically 
re-evaluated  to  determine  the  need  for 
any  changes.  Public  comments  are  also 
requested  during  such  reevaluation 
periods.) 

All  SEL  sites  meet  Program  criteria  for 
further  consideration  as  possible 
sanctuaries,  although  placement  on  the 
SEL  does  not  necessarily  mean  that  a 
site  will  become  a  National  Marine 
Sanctuary.  In  the  normal  process  of 
national  marine  sanctuary  designation, 
the  Secretary  of  Commerce  (through 
NOAA)  will,  from  time  to  time,  select ' 
sites  from  the  SEL  as  Active  Candidates.. 
Selection  of  a  site  as  an  Active 
Candidate  formally  initiates  the  Process 
of  a  site's  fiirther  consideration  for 
Sanctuary  designation.  A  full  National 
Environmental  Policy  Act  (NEPA) 
process  is  required  in  the  consideration 
of  any  proposed  Sanctuary  site, 
including  the  preparation  of  draft  and 
final  environmental  impact  statements 
and  management  plans. 

On  November  7, 1988,  Public  Law  No. 
100-627,  which  amends  and  authorizes 
appropriations  for  titie  III  of  the  Act 
was  signed  into  law.  Congressional 
amendments  made  to  the  Act  establish  a 
finite  period  of  time  for  designation  of 
new  National  Marine  Sanctuaries.  i.e.. 
30  months  from  the  time  a  site  is 
selected  as  an  Active  Candidate  to  a 
Federal  Register  notice  of  designation 
(or  findings  regarding  why  such  notice 
has  not  been  published). 

The  1988  Amendments  also 
specifically  require  (at  section  304(a)) 
that  a  prospectus  on  the  Stellwagen 
Bank  proposal  be  submitted  to  Congress 
not  later  Uian  September  30, 1990. 
Because  a  prospectus  contains  the 
information  provided  in  a  Draft 
Environmental  Impact  Statement/ 
Management  Plan  document  (DEIS/MP). 
NOAA  must  also  develop  the  DEIS/MP 
for  the  Stellwagen  Bank  proposal  by 
September  30. 1990.  The  order  to  meet 
both  this  deadline  and  the  30-month 
limit  on  formal  consideration  of  new 
National  Marine  Sanctuaries.  NOAA 
elevated  die  Stellwagen  Bank  site  to 
Active  Candidate  status  on  April  19. 
1980  (54  FR 15787). 

Following  the  Federal  Register  notice 
aimouncing  Stellwagen  Bank  as  an 
Active  Candidate  for  National  Marine 
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Sanctuary  designation.  NOAA 
conducted  four  public  scoping  meetings 
during  the  week  of  June  12-16. 1989  at 
Provincetown,  MA;  Portsmouth,  NH; 
Gloucester,  MA;  and  Boston.  MA.  Ilie 
purpose  of  the  meetings  was  to  gather 
information  and  comments  bom 
individuals,  organizations,  and 
government  agencies  on  the  range  and 
significance  of  issues  related  to  the 
Sanctuary  proposal.  Significant 
concerns  were  identified  through  this 
process  regarding  possible  threats  to  the 
Stellwagen  Bank  environment  from 
human  activities.  Natural  resources  at 
risk  include  the  Stellwagen  Bank  feature 
itself,  as  well  as  important  fisheries, 
marine  mammals,  and  seabirds. 

Before  an  area  may  be  designated  as 
a  National  Marine  Sanctuary,  section 
303  of  Uie  Act  (16  U.S.C.  1433)  requires 
the  Secretary  to  find: 

(1)  The  area  is  of  special  national 
significance  due  to  its  resource  or 
human-use  values; 

(2)  Existing  State  and  Federal 
authorities  are  inadequate  to  ensure 
coordinated  and  comprehensive 
conservation  and  management  of  the 
area,  including  resource  protection, 
scientific  research,  and  public 
education; 

(3)  Designation  of  the  area  as  a 
National  Marine  Sanctuary  will 
facilitate  coordinated  and 
comprehensive  conservation  and 
management  of  the  area,  including 
resource  protection,  scientific  research, 
and  public  education;  and 

(4)  The  area  is  of  a  size  and  nature 
that  will  permit  comprehensive  and 
coordinated  conservation  and 
management 

Section  304  (16  U.S.C.  1434)  requires 
the  Secretary  to  issue  in  the  Federal 
Register  a  notice  of  the  proposal, 
proposed  regulations,  and  a  summary  of 
the  draft  management  plan. 

The  authority  of  the  Secretary  to 
designate  National  Marine  Sanctuaries 
has  been  delegated  to  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere  by  DOC  Organization 
Order  10-15,  section  3.01(z)  (Jan.  11. 
1988).  The  authority  to  administer  the 
other  provisions  of  the  Act  has  been 
delegated  to  the  Assistant  Administrator 
for  Ocean  Services  and  Coastal  Zone 
Management  of  NOAA  by  NOAA 
Circular  63-88.  Directive  05-50  (Sept  21, 
1963,  as  amended). 

n.  Summary  of  Draft  Environmental 
Impact  Statement/Management  Plan 

The  DEIS/MP  for  tiie  proposed 
Stellwagen  Bank  National  Marine 
Sanctuary  sets  forth  the  Sanctuary's 
location  and  provides  details  on  the 
most  important  resources  and  uses  of 


the  Sanctuary.  The  DEIS/MP  describes 
the  resource  protection,  research, 
education  and  interpretive  programs, 
and  details  the  spedfic  activities  to  be 
taken  in  each  program.  The  DEIS/MP 
includes  a  detailed  discussion,  by 
program  area,  of  agency  roles  and 
responsibilities.  The  goals  and 
objectives  for  the  proposed  Sanctuary 
are: 

Resource  Protection 

The  highest  priority  management  goal 
is  to  protect  the  marine  environment 
resources  and  qualities  of  the  proposed 
Sanctuary.  The  specific  objectives  of 
protection  efforts  are  to: 

(1)  Coordinate  policies  and 
procedures  among  the  agencies  sharing 
responsibility  for  protection  and 
management  of  resources; 

(2)  Encourage  participation  by 
interested  agencies  and  organizations  in 
the  development  of  procedures  to 
address  specific  management  concerns 
[e.g.,  monitoring  and  emergency- 
response  programs); 

(3)  Develop  an  effective  and 
coordinated  program  for  the 
enforcement  of  Sanctuary  regiilations; 

(4)  Enforce  Sanctuary  regulations  in 
addition  to  other  regulations  already  in 
place; 

(5)  Promote  public  awareness  of,  and 
voluntary  compliance  with.  Sanctuary 
regulations  and  objectives,  through  an 
educational/interpretive  program 
stressing  resource  sensitivity  and  wise 
use; 

(6)  Ensure  that  the  water  quality  of 
Stellwagen  Bank  is  maintained  at  a  level 
consonant  with  Sanctuary  Designation; 

(7)  Establish  cooperative  agreements 
and  other  mechanisms  for  coordination 
among  all  the  agencies  participating  in 
Sanctuary  management 

(8)  Ensure  that  the  appropriate, 
management  agency  incorporates 
research  results  and  scientific  data  into 
effective  resource  protection  strategies; 
and 

(9)  Reduce  threats  to  Sanctuary 
resources. 

Research  Program 

Effective  management  of  the  proposed 
Sanctuary  requires  the  initiation  of  a 
sanctuary  research  program.  The 
purpose  of  Sanctuary  research  activities 
is  to  improve  understanding  of  the 
Stellwagen  Bank  area  environment 
resources  and  qualities,  and  to  resolve 
specific  management  problems. 
Research  results  will  be  used  in 
interpretive  programs  for  visitors  and 
others  interested  in  the  Sanctuary,  as 
well  as  for  protection  and  management 
of  resources  and  qualities. 


Specific  objectives  for  the  research 
program  are  to: 

(1)  Establish  a  framework  and 
procedures  for  administering  research  to 
ensure  that  research  projects  are 
responsive  to  management  concerns  and 
that  results  contribute  to  improved 
management  of  the  Sanctuary; 

(2)  Incorporate  research  results  into 
the  interpretive/education  program  in  a 
format  useful  for  the  general  public; 

(3)  Focus  and  coordinate  data 
collection  efforts  on  the  physical, 
chemical,  geological  and  biological 
oceanography  of  the  Sanctuary; 

(4)  Encourage  studies  that  integrate 
research  from  the  variety  of  coastal 
habitats  %vith  nearshore  and  open  ocean 
processes; 

(5)  Initiate  a  monitoring  program  to 
assess  environmental  changes  as  they 
occur  due  to  natural  and  human 
processes; 

(6)  Identify  the  range  of  effects  on  the 
environment  that  would  result  from 
predicted  changes  in  human  activity  or 
natural  phenomena;  and 

(7)  Encourage  information  exchange'^ 
among  all  the  organizations  and 
agencies  undertaking  management- 
related  research  in  the  Sanctudi-y  to 
promote  more  informed  management. 

Education 

The  goal  for  education  programs  is  to 
improve  public  awareness  and 
understanding  of  the  significance  of  the 
Sanctuary  and  the  need  to  protect  its 
resources  and  qualities. 

The  management  objectives  designed 
to  meet  this  goal  are  to: 

(1)  Provide  the  public  with 
information  on  the  Sanctuary  and  its 
goals  and  objectives,  with  an  emphasis 
on  the  need  to  use  Sanctuary  resources 
and  qualities  wisely  to  ensure  their  long- 
term  viability; 

(2)  Broaden  support  for  the  Sanctuary 
management  by  offering  programs 
suited  to  visitors  with  a  range  of  diverse 
interests: 

(3)  Provide  for  public  involvement  by 
encouraging  feedback  on  the 
effectiveness  of  education  programs; 

(4)  Collaborate  with  Sanctuary 
management  staff  in  extension  and 
outreach  programs,  and  participation  in 
other  volunteer  programs;  and 

(5)  Collaborate  with  other 
organizations  to  provide  educational 
services  complementary  to  the 
Sanctuary  program. 

Visitor  Use 

The  Sanctuary  goal  for  visitor 
management  is  to  facilitate,  to  the 
extent  compatible  with  the  primary 
objective  of  resource  protection,  public 
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and  privsl*  iMM  of  dw  rsMMVcM  of  tbt 
Sanctuary  not  prohibited  portuant  to 
other  autboritlM. 

Spadilc  Banagenwnt  ob)ectivM  are 
to: 

(1)  Providt  relevant  informatioa  about 
Sanctuary  regulations,  use  poUdes  and 
•tandards: 

(2)  CoUaborats  widi  public  and 
piivat*  oifsnintioiis  !■  proaaoting 
compslMs  uses  of  dw  Ssontysfy 

(3)  Encourage  die  public  who  uaa  the 
Sanctuary  to  reapact  sanaitiTa  Sanctuary 
reaouross  and  qualittas;  and 

(4)  Monitor  and  assasa  the  cuirent 
levels  of  uae  to  idaatlfy  and  control 
potential  dMradatioD  of  rtsourcea  and 
qualities  and  witnimi—  potential  user 
conflicts. 

Section  304(a)(4]  of  the  Act  requires 
that  the  proposed  designation  document 
include  the  geographic  area  proposed  to 
be  included  within  the  Sanctuary,  die 
characteristics  of  the  area  that  give  it 
conservation,  recreational,  ecological, 
historical,  research,  educational,  or 
esthetic  value:  and  the  types  of  sctivities 
that  will  be  subject  to  regulation  by  die 
Secretary  to  protect  these 
characteristics.  This  section  also 
specifles  that  the  terms  of  designation 
may  be  modified  only  by  the  same 
proicsdures  by  which  the  original 
designation  was  made.  Thus  the  terms 
of  designation  serve  as  a  constitution  for 
the  Sanctuary. 

Proposed  Designattan  Dmuaiaat  for  the 
SlaUwogen  Book  National  Marine 
Sanctuary 

Under  die  audiority  of  title  HI  of  the 
Marine  Protection,  Research  and 
Sanctuaries  Act  of  )972.  as  amended 
(die  "Act"),  18  U.S.C.  14S1  et  eeq., 
Stellwagen  Bank  and  its  surrounding 
waters  offshore  Massachusetts,  and  the 
sabraerged  lands  under  Stellwagen  Bank 
and  its  sorreunding  waters,  as  described 
in  article  H  are  hereby  designated  as  a 
National  Marine  Sanctuary  for  the 
purposes  of  providing  long-term 
protection  and  management  of  the 
conservation,  ecological,  recreational, 
research,  edocationitl,  historical,  and 
esthetic  resources  and  qualities  of  the 
area. 

Article  I.  Effect  of  Designation 

The  Ad  authoriaaa  the  isaoance  of 
such  final  regulations  as  are  nacaasary 
and  reasonable  to  implement  tfaa 
designation,  including  managing  and 
protecting  the  conservation, 
recreational  acologteaL  btetoricaL 
research,  edueattaaial,  and  eatbatle 
resources  and  qualities  of  the 
Stellwagen  Bank  National  Marina 


Sanctuary  (dia  "Sanctuary").  Section  1 
of  article  IV  of  diis  Designation 
Document  lists  those  actlvitias  diat  may 
have  to  be  regulated  on  the  effect  date 
of  designatian.  or  at  some  later  date  in  - 
order  to  protect  Sanctuary  resources 
and  quabtiaa.  Thus,  the  act  of 
desi^atioB  will  ao^mwer  dia  Secretary 
of  Commerce  to  regnlate  the  activities 
Usted  in  section  1.  Listing  does  not 
necessarily  mean  that  an  activity  will  be 
regulated:  however,  if  an  activity  is  not 
listed  it  Bay  not  be  regulated,  except  on 
an  emergency  baaia,  imleaa  scctioa  1  of 
artide  IV  is  amended  by  the  aame 
procedures  by  which  the  original 
Sanctuary  designation  was  made. 

Artide  II:  Description  of  the  Area 

The  Sanctuary  boundaries  encompass 
a  total  of  approxlBiataly  453  square 
nautical  mUas  (approximately  521 
square  miles)  of  ocean  waters,  and  the 
submergsd  lands  thereunder,  over  and 
surrouziding  the  submerged  Stellwagen 
Bank,  offshore  the  Commonwealth  of 
Massachusetts.  The  boundary  forms  an 
approximately  rectangular  area  around 
the  entirey  of  the  Bank  feature,  except 
for  the  southern  border,  which  coinddes 
with  the  seaward  limit  of 
Commonwealth  of  Massachusetts 
jurisdictional  waters,  and  follows  an  arc 
formed  by  that  limit  as  it  occurs  along 
the  northern  end  of  Cape  Cod.  The 
western  border  of  the  Stellwagen  Bank 
Sanctuary  is  located  approximately  30 
nautical  miles  east  of  Boston, 
Massachusetts.  Portions  of  the 
Sanctuary's  southern  borders  are 
contiguous  to  two  Commonwealdi- 
designated  marine  protected  areas,  me 
Cape  Cod  Bay  Ocean  Sanctuary,  and  the 
Cape  Cod  Ocean  Sanctuary.  The  precise 
boundaries  are  set  forth  in  appendix  I  to 
this  designation  document 

Artide  III:  Characteristics  of  the  Area 
That  Gives  It  Particular  Valua 

Stellwagen  Bank  is  a  gladally- 
deposited,  priatarily  sandy  faaturs 
measuring  nearly  twenty  miles  in  lengdi. 
occurring  in  a  roughly  southeast-to- 
northwest  direction  between  Cap  Cod 
and  Cape  Ann.  Massachusetts.  It  is 
located  at  the  extreme  southwestern 
comer  of  the  Gulf  of  Maine,  and  forms  a 
partial  "gateway"  to  Cap*  Cod  Bay. 
situated  ahoreward  to  tha  southwaat 

The  presanea  at  the  Bank  fieatura 
contributes  to  a  particular  combination 
of  physical  and  oeaanographic 
characteristics  which  results  in  two 
distinct  peak  productivity  parioda 
annually,  when  overturn  and  mixing  of 
coaatal  waters  with  nutrient-rich  watws 
fit>m  deeper  strata  produoa  a  complex 
system  of  overlapping  midwater  aiiad 
bienthic  habitats.  From  the  tine  of 


Colonial  setdement.  dds  area  has 
provided  an  abundant  and  varied  array 
of  fiaheries,  which  continue  at  the  time 
of  designation  to  provide  livelihoods  for 
an  active  commercial  fleet  Important 
fisheries  include  bhiefin  tuna,  herring, 
cod,  haddock,  winter  and  summer 
flounder,  silver  hake,  pollack,  ocean 
pout  kibster.  shrimp,  surf  dam.  and  see 
scallop.  The  commercial  value  of  fish 
caught  within  the  Sanctuary  waters 
exceeded  $14  million  in  1980. 

The  biological  productivity  of  the 
Bank  also  attracts  a  seasonal  variety  of 
laige  and  small  cetaceans,  several  of 
which  are  classified  as  endangered 
species.  In  particular,  the  Stellwagen 
Bank  environment  provides  feeding  end 
nursery  areas  for  humpback,  fin.  and 
northern  right  whales,  the  latter  being 
die  most  critically-endangered  of  all 
large  cetacean  species,  libe  annual 
appearance  of  100  or  more  rig^t  whales 
from  a  total  Nordi  Adantic  population 
estimated  in  1900  at  appnudmately  300 
to  350,  indicates  the  importance  of  the 
Bank  to  diis  spades.  The  predictable, 
seasonable  presence  of  these  and  other 
cetacean  species  has  generated  a 
growing  commerdal  whalewatdi 
industry,  involving  more  than  40  vessels, 
(over  1.5  million  passengers),  and 
producing  revenues  in  excess  of  $17 
million  in  198a 

A  vessel  traffic  separation  scheme 
(VTSS)  crosses  direcdy  over  Stellwagen 
Bank,  and  accommodates  approximately 
2.700  commercial  vessels  annually  in 
and  out  of  Boston.  Massachusetts. 
Existing  or  potential  additional  human 
activities  involving  die  Stellwagen  Bank 
environment  include  dredged  materials 
disposal;  sand  and  gravel  extraction: 
ofishora  aquaculture  development;  and 
offshore  fixed  ariifidal  platform 
construction. 

The  uniqueness  of  the  Stellwagen 
Bank  envirooraent  as  well  as  its 
accessibility  draws  the  continuing 
interest  of  area  sdentific  institutions, 
indttding  die  Center  for  Coastal  Studies. 
Cetacaea  ResMrch  Unit  University  of 
Massachusetts,  Woods  Hole 
Oceanographic  Institution.  Marine 
Biological  Laboratory,  Manomet  Bird 
Observatoiy,  New  England  Aquarium, 
University  of  Rhoda  Island,  and  die 
National  Marina  Plsberiea  Servica 
(NOAA).  In  light  of  dta  increasing  levels 
of  human  activities,  several  topics,  sudi 
as:  Interactions  between  marine 
mammals  and  conunerdal/recreational 
vessels:  immediate,  long-term  and 
cumulative  impada  on  muine  mammab 
from  whals-watching  voaaal  acdvitr 
and  die  immadiata,  Umg^ann.  and 
cumulative  affads  of  diadiarge/diapoaal 
operations  on  dia  Bank's  resources  and 
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qualities  require  coordinated  and 
comprehensive  monitoring  and  research. 

Artide  IV.  Scope  of  Regulations 

Section  1.  Activities  Subject  to 
Regulation.  The  following  activities  are 
subject  to  regulation,  including 
prohibition,  to  the  extent  neceasary  and 
reasonable  to  ensure  the  protection  and 
management  of  the  conservation, 
recreational,  ecological,  historical 
research,  educational  or  esthetic 
resources  and  qualities  of  the  area: 

a.  Discharging  or  depositing,  from 
within  the  boundaries  of  the  Sanctuary, 
any  material  or  substance: 

0.  Discharging  or  depositing,  bom 
beyond  the  boundaries  of  the  Sanctuary, 
any  material  or  substance: 

c.  Exploring  for,  developing,  or 
producing  clay,  stone,  sand,  gravel, 
metalliferous  and  nonmetalliferous  ores, 
and  any  other  solid  material  or 
substances  of  commercial  value 
("industrial  materials")  in  the  Sanctuary; 

d.  Drilling  or  digging  into,  dredging,  or 
otherwise  altering  the  seabed  of  the 
Sanctuary;  or  constructing,  placing  or 
abandoning  any  structure  or  material  on 
the  seabed  of  the  Sanctiiary: 

e.  Moving,  possessing,  injuring,  or 
attempting  to  move,  possess,  or  injure,  a 
Sanctuary  historical  resource: 

f.  Taking  any  marine  reptile,  marine 
mammal,  or  seabird  in  or  above  the 
Sanctuary:  except  in  accordance  with 
and  as  permitted  by  regulations 
promulgated  under  the  Marine  Mammal 
Protection  Act  (MMPA)  and  die 
Endangered  Species  Ad  (ESA); 

g.  Exploring  for.  developing,  or 
producing  oU  or  gas  in  the  Suictuaty; 
and 

h.  Operation  of  commercial  (other 
than  fishing)  vessels. 

Section  Z  Consistency  With 
International  Law.  The  regulations 
governing  the  activities  listed  in  section 
1  of  this  Article  shall  apply  to  United 
States-flag  vessels  and  to  persons  who 
are  citizens,  nationals,  or  resident  aliens 
of  the  United  States,  and  shall  apply  to 
foreign-flag  vessels  and  persons  not 
citizens,  nationals,  or  resident  aliens  of 
the  United  States  to  the  extent 
consistent  with  generally  recognized 
prindples  of  international  law.  and  in 
accordance  with  treaties,  conventions, 
and  other  agreements  to  which  the 
United  States  is  a  party. 

Section  3.  Emergencies.  Where 
necessary  to  prevent  or  minimize  the 
destruction  of.  loss  of.  or  injury  to  a 
Sanctuary  resource  or  quality:  or 
minimize  the  imminent  risk  of  such 
destruction,  loss,  or  injury,  any  activity, 
induding  those  not  listed  in  section  1,  is 
subject  to  immediate  temporary 
regulation. 


Artide  V.  Defense  or  Law  Enforcement 
Activities 

No  prohibition  set  forth  in  the 
Sanctuary  regulations  shall  apply  to 
activities  that  are  necessary  for  national 
defense  or  law  enforcement.  Whenever 
an  activity  necessary  for  the  national 
defense  or  law  enforcement  would 
violate  a  prohibition  set  forth  in  these 
Sanctuary  regulations  were  it  not 
necessary  for  the  national  defense  or 
law  enforcement  the  head  of  the  agency 
taking  the  action,  or  his  or  her  designate, 
shall  notify  the  Secretary  of  Commerce 
or  his  or  her  designate  of  the  proposed 
activity,  if  there  is  suffident  time  to 
permit  consultation  without  jeopardizing 
national  defense  or  law  enforcement 
Such  notification  shall  be  sufficienUy  in 
advance  of  undertaking  the  activity  in 
order  to  enable  consultations  as  to  how 
the  activity  could  be  conducted  to 
minimize  any  adverse  impact  on 
Sanctuary  resources  and  qualities 
without  compromising  national  defense 
or  law  enforcement  Activities  that  are 
not  necesary  for  the  national  defense, 
such  as  training  exercises  and  routine 
vessel  operations,  are  subjed  to  all 
prohibitions  contained  in  the  Sanctuary 
regulations. 

Artide  VI.  Effect  on  Other  Regualtions. 
Leases,  Permits,  Licenses,  and  Rights 

Section  1.  Fishing  Regulations. 
Licenses,  and  Permits.  Fishing  in  the 
Sanctuary,  including  fishing  for  shellfish 
and  invertebrates,  shall  not  be  regulated 
as  part  of  the  Sanctuary  management 
regime  authorized  by  the  Act  However, 
fishing  in  the  Sanctuary  may  be 
regulated  other  than  under  the  Act  by 
Federal  and  State  authorities  of 
comi>etent  jurisdiction,  and  designation 
of  the  Sanctuary  shall  have  no  effect  on 
any  regulation,  permit  or  license  issued 
thereunder.  e>g.,  regulations 
implementing  Fishery  Management 
Plans  promu^ated  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  18  U.S.C.  1801  et  seq. 

Section  Z  Other.  If  any  valid 
regulation  issued  by  any  Federal  State, 
or  local  authority  of  competent 
jurisdiction,  regardless  of  when  issued, 
conflicts  with  a  Sanctuary  regulation, 
the  regulation  deemed  by  the  Director. 
Office  of  Ocean  and  Coastal  Resource 
Management  National  Oceanic  and 
Atmospheric  Administration,  or  his  or 
her  designate  to  be  more  protective  of 
Sanctuary  resources  and  qualities  shall 
govern. 

Pursuant  to  section  304(c)(1)  of  the 
Act  18  U.S.C.  1434(c)(1).  no  valid  lease, 
permit  license,  approval  or  other 
authorization  issued  by  any  Federal 
State,  or  local  authority  of  competent 


jurisdiction,  or  any  right  of  subsistence 
use  or  access,  may  be  terminated  by  the 
Secretary  of  Commerce,  or  his  or  her 
designate,  as  a  result  of  this  designation, 
or  as  a  result  of  any  Sanctuary 
regulation,  if  such  lease,  i>ermit  license, 
approval  or  other  authorization,  or  right 
of  subsistence  use  or  access  was  issued 
or  in  existence  as  of  the  effective  date  of 
this  designation.  However,  the  Secretary 
of  Commerce,  or  his  or  her  designate, 
may  regulate  the  exercise  of  sudi 
authorization  or  right  consistent  with  the 
purposes  for  which  the  Sanctuary  is 
designated. 

The  prohibitions  set  forth  in  the 
Sanctuaiy  regulations  shall  not  apply  to 
any  activity  authorized  by  any  lease, 
permit  license,  approval,  or  other 
authorization  issued  as  of  the  effective 
date  of  Sanctuary  designation  by  any 
Federal  State,  or  local  authority  of 
competent  jurisdiction,  or  to  any  right  of 
subsistence  use  or  access  in  existence 
on  the  effective  date  of  Sanctuary 
designation,  provided  that  the  owner  or 
holder  of  such  authorization  or  right 
notifies  the  Secretary  or  his  or  her 
designate  of  the  existence  of  such 
authorization  or  right  and  requests 
certification  in  accordance  with  the 
Sanctuary  regulations,  if  the  exercise  of 
such  authorization  or  right  would 
otherwise  violate  a  prohibition  set  forth 
in  the  Sanctuary  regulations,  and 
complies  with  any  terms  and  conditions 
on  the  exercise  of  such  authorization  or 
right  imposed  by  the  Secretary  or  his  or 
her  designate,  as  he  or  she  deems 
necessary  to  achieve  the  purposes  for 
which  the  Sanctuary  was  designated. 
Pending  the  imposition  of  terms  and 
conditions  by  the  Secretary  or  his  or  her 
designate,  such  owner  or  holder  may 
exercise  any  such  authorization  or  right 
without  being  in  violation  of  any 
prohibitions  set  forth  in  the  Sanctuary 
regulations. 

The  prohibitions  set  forth  in  the 
Sanctuary  regulations  shall  not  apply  to 
any  activity  authorized  by  any  lease, 
permit  license,  approval  or  other 
authorization  issued  after  the  effective 
date  of  Sanctuary  designation  by  any 
Federal  State,  or  local  authority  of 
competent  jurisdiction,  if  the  Secretary 
or  his  or  her  designate  was  notified  of 
the  application  for  such  authorization  by 
the  applicant  in  accordance  with  the 
Sanctuary  regulations,  and  the  Secretary 
or  his  or  her  designate  has  certified  his 
or  her  authorization  of  such  application, 
and  such  authorization  contains,  and  the 
owner  or  holder  complies  with,  such 
terms  and  conditions  as  the  Secretary  or 
his  or  her  designate  deems  appropriate 
to  protect  Sanctuary  resources  or 
qualities. 
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The  prohibMoot  set  fartk  tn  the 
Sanctuary  rafolation*  shall  not  apply  to 
any  activity  authorised  hy  a  National 
Marine  Sanctuary  permit  issued  by  the 
Secretary  or  his  or  her  designate  in 
accordance  with  the  Sanctuary 
regulations.  Such  permits  shaU  only  be 
issued  if  the  Secretary  or  his  or  her 
designate  fhxls  that  ttie  activity  for 
which  the  permit  is  applied  wiU:  further 
research  related  to  Sanctuary  resources; 
further  the  educational  natural  or 
historical  resource  value  of  the 
Sanctuary:  further  salvage  or  recovery 
operations  in  or  near  the  Sanctuary  in 
connection  with  an  air  or  marine 
casualty;  assist  in  managing  the 
Sanctuary:  have  only  negligible,  short- 
term  adverse  effects  on  Sanctuary 
resources  or  qualities;  or  further  salvage 
or  recovery  operations  in  connection 
with  an  abaniioned  shipwreck  in  the 
Sanctuary  title  to  which  is  held  by  the 
Commonwealth  of  Massachusetts. 

The  prohibitions  set  forth  in  the 
Sanctuary  regulations  shall  not  apply  to 
any  activity  authorized  by  a  special  use 
permit  issued  by  the  Secretary  or  his  or 
her  designate,  in  accordance  with 
section  310  of  the  Act. 

If  the  Sanctuary  regulations  prohibit 
the  exploratioa  development  or 
production  of  oil.  gas,  or  industrial 
materials,  the  Secretary  or  his  or  her 
designate  may  in  no  event  permit  or 
otherwise  approve  such  activities  in  the 
Sanctuary,  and  any  leases,  licenses, 
permits,  approvals,  or  other 
authorizations  issued  after  the  effective 
date  of  Sanctuary  designation 
authorizing  the  exploration, 
development  or  production  of  oil  gas.  or 
industrial  materials  in  the  Sanctuary 
shall  be  invalid 

Article  VIL  Alteratioa  of  This 
Designation 

The  terms  of  designation  may  be 
modified  only  by  the  same  procedures 
by  which  the  original  designation  is 
made,  including  public  hearings, 
consultation  with  interested  Federal 
State,  regional  and  local  agencies, 
review  by  the  appropriate  Congressional 
committees,  and  the  Governor  of  the 
Commonwealth  of  Massachusetts,  and 
approval  by  the  Secretary  of  Commerce, 
or  his  or  her  designate. 

Appendix  I.  lYoposed  StcUwagea  Bank 
National  Marina  Sanctuary  Boundary 
Coordinates 

(Appendix  I  will  set  forth  the  precise 
boundaries  based  on  the  comments 
received  on  the  DEIS/MP). 

End  of  the  Propoaed  Deaignatian 
Dorument 


IV.  Suuuuty  of  Prapoaad  Kafulattona 

The  proposed  regulations  would  set 
forth  the  boundaries  of  tiie  proposed 
Sanctuary,  prohibit  a  reUtiveiy  narrow 
rai^  of  activities,  establish  procedures 
for  applying  for  National  Marine 
Sanctuary  permits  to  conduct  otherwise 
prohibited  activities,  establish 
certification  procedures  for  exiating 
leases,  lioensea.  permits,  approvals, 
other  authorizations,  or  rights 
authorizing  the  conduct  of  a  prohibited 
activity,  establish  notification  and 
review  procedures  for  applications  for 
leases,  Ucenses,  permits,  approvals,  or 
other  authorizations  to  conduct  a 
prohibited  activity,  set  forth  the 
maximum  per-day  pcnaltiea  for  violating 
Sanctuary  regulations,  and  establish 
procedures  fbr  administrative  appeals. 

Spedfically.  the  propoaed  regulations 
would  add  a  new  part  iMO  to  title  15. 
Code  of  Federal  Regolationa. 

Proposed  I  iM0.1  would  set  forth  as 
the  purpose  of  the  regulations  to 
implement  the  designation  of  the 
Stellwagen  Bank  National  Marine 
Sanctuary  by  regulating  activities 
affecting  the  Sanctuary  consistent  with 
the  terms  of  that  desipiation  in  order  to 
protect  and  manage  the  conservation, 
ecological,  recreational,  research, 
educational,  historical  and  aesthetic 
resources  and  qualities  of  the  area. 

Proposed  |  940l2  and  proposed 
appendix  I  following  propoaed  I  M0.11 
would  set  forth  the  boundaries  of  the 
Sanctuary. 

Proposed  |  MOd  would  define  various 
terms  us«i  in  the  regulations.  Other 
terms  appearing  in  tihe  propoaed 
regulationa  are  defined  at  IS  CFR  9212. 
and/or  in  die  Marine  Protection. 
Research  and  Sanctuaries  Act  as 
amended  (33  U.S.C  1401-1445.  and  16 
U.S.C  1431-1430). 

Proposed  f  94a4  would  allow  all 
activiUea  except  those  prohibited  by 
{  MOS  to  be  undertaken  sabiect  to  any 
emergency  regulation  pramnlgated 
pursuant  to  i  9400  and  all  prohibitions, 
restrictioiM.  and  conditions  validly 
imposed  by  any  other  authority  of 
competent  |urisdiction. 

If  any  valid  regulation  issued  by  any 
Federal  State,  or  local  authority  of 
competent  iniisdiction.  reganlleaa  of 
when  iaaned.  conflicts  with  a  Sanctuary 
regulation,  the  regulation  more 
protective  of  Sanctuary  resources  and 
qualities  would  govern. 

Propoaed  1 940,5  would  prohibit  a 
variety  of  activities  and  thus  make  it 
unlawful  to  conduct  them.  However,  any 
of  the  prohibited  activitiea  could  be 
conducted  lawfolly  it 

(1)  Neceaaaiy  for  national  defense  or 
law  enforcement  necessary  to  respond 


to  an  emergency  threatening  life, 
property,  or  the  environment  pursuant 
to  a  National  Marine  Sanctuary  permit  . 
issued  under  proposed  §  940.8; 

(2)  Pursuant  to  a  certification  by  the 
Director  of  the  Office  of  Ocean  and 
Coastal  Resources  Management  under 
proposed  1 040.9  of  a  valid  lease,  permit 
license,  or  other  authorization  issued  by 
any  Federal,  State,  or  local  authority  of 
competent  jurisdiction  as  of  (or  if 
conducted  pursuant  to  any  valid  right  of 
subsistence  use  or  access,  in  existence 
as  of)  the  effective  date  of  this 
designation  subject  to  complying  with 
any  terms  and  conditions  imposed  by 
the  Director  as  he  or  she  deems 
necessary  to  achieve  the  purposes  for 
which  the  Sanctuary  was  designated;  or 

(3)  Pursuant  to  a  valid  lease,  permit 
license,  or  other  authorization  issued  by 
any  Federal.  State,  or  local  authority  of 
competent  jurisdiction  after  the  effective 
date  of  Sanctuary  designation,  provided 
that  the  Director  was  notified  of  the 
application  in  accordance  with  the 
requirements  of  proposed  §  940.  :iO  and 
the  Director  did  not  object  to  the 
issuance  of  such  authorization,  and  such 
authorization  contains,  and  the  owner  oi 
holder  complies  with,  such  terms  and 
conditions  as  the  Director  deems 
necessary  to  protect  Sanctuary 
resources  and  qualities. 

The  prohibitions  would  apply  to 
United  States-flag  vessels  aJod  to 
persona  who  are  citizena.  nationals  or 
resident  aliens  of  the  United  States  and 
to  foreign-flag  vessels  and  persons  not 
citizens,  nationals,  or  resident  aliens  of 
the  United  States  to  the  extent 
consistent  with  generally  recognized 
principles  of  intematioaal  law,  and  in 
accordance  with  treaties,  conventions,  ■ 
and  other  agreements  to  which  the 
United  States  is  a  party. 

The  first  activity  pn^bited  wouU  be 
discharging  or  depositing.  fit>m  within 
the  boundaries  of  the  Sanctuary,  any 
material  or  other  matter  of  any  kind 
except  or  (a)  Fiah.  fish  parts,  chumming 
materials  or  bait  used  in  or  resulting 
from  normal  fishing  (^rations  in  the 
Sanctuary;  (b)  biodegradable  effluent 
incidentid  to  veasel  use  generated  by 
marine  sanitation  devices  approved  by 
the  U.S.  Coast  Guard  (c)  water 
generated  by  routine  vessel  <^)eratioD8 
[e.g.,  cooling  water  and  deck 
washdown)  excluding  bUga  pumping;  or 
(d)  engine  exhaust  This  prohibition  is 
necessary  in  order  to  protect  the 
Sanctuary  resoorcea  and  qualitiea  from 
the  effects  of  poUutanta  deposited  or 
discharged  ibto  the  Sanctiiary. 

The  second  activity  pn^bitad  would 
be  discharging  or  dapoaiting.  from 
beyond  the  boundaries  of  the  Sanctuary. 
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material  or  other  matter,  except  for  the 
exclusions  discussed  above  for  the  first 
activity,  ttiat  subsequently  enter  the 
Sanctuary  and  injure  a  Sanctuary 
resource,  or  Sanctuary  quality.  The 
intent  of  this  prohibition  is  to  protect  the 
Sanctuary  resources  bom  the  harmful 
effects  of  land  and  sea-generated  non- 
point  and  point  source  pollution. 

The  third  activity  prohibited  would  be 
exploring  for,  developing,  or  producing 
industrial  materials  in  the  Sanctuary. 
The  intent  of  this  regulation  is  to  protect 
the  Sanctuary  resources  from  the 
harmful  effects  of  exploring  for, 
developing,  or  producing  industrial 
materials. 

The  fourlh  activity  prohibited  would 
be  drilling  or  digging  into,  dredging  or 
otherwise  altering  the  seabed  of  die 
Sanctuary;  or  constructing,  placing  or 
abandqning  aay  structure  or  material  on 
the  seabed  of  the  Sanctuary.  This 
prohibition  does  not  apply  if  any  of  the 
above  residts  frtun:  Aodioring  vessels; 
nonnal  fiahing  operationr.  or  installation 
of  navigational  aida.  The  mtoit  of  this 
regulation  is  to  protect  the  resources  of 
the  Sanctuary  from  the  harmful  effects 
of  activities  such  as.  but  not  limited  to, 
excavations  from  archeolo^al 
purposes,  drilling  into  the  seabed  strip 
mining,  ocean  mineral  extraction  and 
dumping  of  dredged  materials. 

The  fifth  activity  prohibited  would  be 
moving,  possesung,  injuring  or 
atteaptiiig  to  aaove,  possess,  or  injure  a 
Sanctuary  historical  resource.  Historical 
resources  in  the  marine  environment  are 
fragile,  finite  and  non-renewable.  This 
prohibition  is  designed  to  protect  Uiese 
resources  so  that  tibey  may  be 
researched,  and  information  about  their 
coQtenta  and  type  may  be  made 
available  for  the  benefit  of  the  publi& 

The  sixth  and  final  activity  prohibited 
is  taking  any  marine  reptile,  marine 
mammal  or  seebird  in  or  above  the 
Sanctuary,  except  in  accordance  with 
and  as  permitted  by  regulations 
promulgated  undo*  the  Marine  Mammal 
Protection  Act  (MMPA)  and  the 
Endangered  Species  Act  (ESA).  The 
proposed  prohibition  would  overiap 
slighUy  with  the  MMPA  and  ESA,  but 
would  also  extend  protection  for 
Sanctuary  resources  on  an 
environmentafly  holistic  basis. 

n^jposed  §  940.6  woiHd  authorize  the 
regulation,  including  prohibition,  on  a 
temporary  basis  of  any  activity  where 
necessary  to  prevrat  or  minimize  the 
destruction  of,  loss  of,  or  hijury  to  a 
Sanctuary  resource  or  quality,  or 
minimize  the  imminent  risk  of  such 
destruction,  loss  or  injury. 

Ptoposed  1 940.7  would  set  forth  the 
maximum  statutory  dvil  penalty  per  day 
for  conducting  a  prohibited  activity — 


$50,000.  Each  day  of  a  contiiraing 
violation  would  constitute  a  separate 
violation. 

Regulations  setting  forth  the 
administrative  procedures  governing  the 
assessment  of  civil  penalties, 
enforcement  hearings  and  appeals, 
permit  sanctions  and  denials  for 
enforcement  reasons,  and  the  issuance 
of  written  warnings  are  governed  by 
part  904.  title  15,  Code  of  Federal 
Regulations. 

Proposed  §  940.8  would  set  forth  the 
procedures  for  a{^lying  for  a  National 
Marine  Sanctuary  permit  to  conduct  an 
otherwise  prohilxted  activity  and  the 
criteria  governing  the  issuance,  denial 
amendinient  suspension,  and  revocation 
of  such  permits.  Permits  would  be 
granted  by  the  Director  of  the  Office  for 
Ocean  and  Coastal  Resource 
Management  if  he  or  she  finds  that  the 
activity  will  further  research  related  to 
Sanctuary  resources;  further  the 
educational  natural  or  historical 
resource  value  of  the  Sanctuary;  further 
salvage  or  recovery  operations  in  or 
near  the  Sanctuary  in  connection  with 
an  air  or  marine  casualty;  assist  in  the 
management  of  the  Sanctuary;  have  only 
negligible,  short-term  adverse  effects  on 
Sanctuary  resources  and  qualitiea.  In 
deciding  whether  to  issue  a  permit  the 
Director  may  consider  such  factors  as 
the  professional  qualifications  and 
financial  ability  of  the  applicant  as 
related  to  the  proposed  activity,  the 
duration  of  the  activity  and  its  effects, 
the  appropriateness  of  the  methods  and 
procedures  proposed  by  the  applicant 
for  the  conduct  of  the  activity,  the  extent 
to  which  the  conduct  of  the  activity  may 
diminish  or  enhance  Sanctuary 
resources  and  qualitiea;  the  end  value  of 
the  applicant's  activity,  and  such  other 
matters  as  the  Director  deems 
appropriate. 

Proposed  S  940.9  would  set  forth 
procedures  for  requesting  certification  of 
leases,  licenses,  permitB,  approvals, 
other  authorizations,  or  rij^ts 
authorizing  the  conduct  an  activity 
otherwise  prohibited  under  S  940.5(a] 
issued  or  in  existence  as  of  the  date  of 
Sanctuary  designation.  Pursuant  to 
fi  940.5(f),  die  prohibitions  in  (  940.5(a] 
do  not  apply  to  any  activity  authorized 
by  a  valid  lease,  permit  license, 
approval  or  other  authorization  issued 
as  of  the  effective  date  of  Sanctuary 
designation  by  any  Federal  State,  or 
local  autfiority  of  competent  jurisdiction, 
or  to  any  rig^t  of  subsistence  use  or 
access  in  existence  as  of  die  effective 
date  of  Sanctuary  designation,  provided 
that  the  owner  or  holder  of  such  lease, 
permit  Ucense.  approval  other 
authorization,  or  right  notifies  die 
Director  of  the  existence  of  such  lease, 


permit  Bcense,  approval,  other 
authorization,  or  right  in  accordance 
with  die  requirements  of  section  944.6 
and  requests  certification  of  such  lease, 
permit,  license,  approval,  other 
authorization,  or  ri^t  and  provided  that 
the  owner  or  holder  comphes  with  any 
terms  or  conditions  on  the  exercise  of 
sudi  lease,  permit,  license,  approval, 
other  authorization,  or  right  imposed  by 
the  Director  as  he  or  she  deems 
appropriate  to  achieve  the  purposes  for 
which  the  Sanctuary  was  designated. 

Proposed  (  940.9  would  allow  the 
owner  or  holder  90  days  from  the 
effective  date  of  Sanctuary  designation 
to  request  certification.  The  owner  or 
holder  would  be  allowed  to  conduct  the 
activity  without  being  in  violation  of 
S  940.5(a)  pending  final  agency  action  on 
a  timely  certification  request 

The  Director  would  be  required  to 
certify  such  lease,  permit  license, 
approval  other  authorization,  or  right 
within  120  days  or  receipt  of  a  request 
for  certification,  unless:  if  within  30  days 
of  receipt  of  a  request  for  certification, 
the  Director  has  requested  additional 
information,  the  owner  or  holder  shall 
then  have  30  days  from  receipt  of  the 
request  to  supply  the  requested 
additional  information.  From  the  date  of 
the  receipt  of  the  additional  information 
or  data  the  Director  would  have  either. 
120  days  to  certify  such  lease,  permit 
license,  approval  other  authorization,  or 
ri^t  or  60  days  to  publish  a  notice  in 
the  Faderd  Ragisler  of  the  intent  to  hold 
a  public  bearing  on  the  request  for 
certification.  A  hearing  shall  then  be 
held  within  30  days  of  the  publication  of 
the  notice  to  hold  a  pnbtic  hearing  and  a 
decision  on  die  certification  will  be 
made  60  days  bom  the  close  of  the 
public  hearkig. 

As  a  ccBiditian  of  certification,  the 
Director  would  impose  such  terms  and 
conditions  on  the  exercise  of  such  lease, 
permit  ticease,  approval  other 
authorization,  or  right  as  he  or  Ae 
deems  necessary  to  achieve  the 
purposes  for  wb^  ttie  Sanctuary  was 
designated.  This  is  consistent  widi  die 
Secretary's  authority  under  sectioa 
304(cK2}oftbeAct 

Eithier  die  owner  or  holder  or  die 
iasuiflg  agency  may  appeal  any  action 
conditioning,  amending,  suspending,  or 
revoking  any  certification  in  accordance 
with  the  procedure  provided  for  in 
S  940.11. 

Proposed  1 9M.10  would  state  that 
consistent  widi  {  940.5(g).  the 
prohibitixRis  of  1 940.5(a)  do  not  apply  to 
any  activity  audiorized  by  any  valid 
lease,  peiuiit  license,  approval  or  other 
authorization  issued  after  the  effective 
date  of  Sanctuary  designation  by  any 


5288 


Fedfri  Ragbtec  /  Vol  56.  No.  27  /  Friday.  February  8.  1991  /  Propoied  Rules 


Federal.  State,  or  local  authority  of 
competent  Juriadictioii.  provided  that  the 
Director  is  notified  of  Uie  application  for 
such  lease,  license,  permit,  approval  or 
other  audioriiation  within  fifteen  days 
of  the  date  of  application  or  of  the 
effective  date  of  Sanctuary  designation, 
whichever  is  later,  and  that  the  Director 
does  not  ob)ect  to  the  Issuance  of  such 
lease,  license,  permit,  or  authorization, 
and  provided  that  such  lease,  license, 
permit,  or  authorization  contains,  and 
the  owner  or  holder  complies  with,  such 
terms  and  conditions  as  the  Director 
deems  necessary  to  protect  Sanctuary 
resources  and  qualities. 

Any  person  applying  for  a  permit, 
license,  approval  or  other  auUiorizatiob 
from  any  Federal  State,  or  local 
authority  to  conduct  an  activity  that 
would  be  prohibited  under  (  940.5(a) 
would  be  required  to  notify  the  Director, 
in  writing,  within  15  days  of  the  date  of 
application  or  of  the  effective  date  of 
Sanctuary  designation,  whichever  is 
later,  of  the  filing  of  the  application. 

The  Director  would  be  required  to 
notify  the  agency  to  which  application 
has  been  made  within  the  time  period 
allowed  for  comment  on  the  application 
of  whether  he  or  she  has  an  objection  to 
issuance  or  what  terms  and  conditions 
such  license,  permit,  approval,  or  other 
authorization  must  contain  in  order  to 
protect  Sanctuary  resource  and 
qualities. 

Bther  the  applicant  or  the  issuing 
agency  may  appeal  any  objection  by,  or 
terms  or  conditions  imposed  by,  the 
Director  to  the  Assistant  Administrator 
or  designate  in  accordance  with  the 
procedures  set  forth  in  1 940.11. 

Proposed  i  940.11  would  set  forth  the 
procedures  for  appealing  to  the 
Assistant  Administrator  or  designate 
actions  of  the  Director  with  respect  to: 
(1)  The  grant  conditioning,  amendment, 
denial,  suspension  or  revocation  of  a 
permit  under  1 940.8;  (2)  the 
conditioning,  amendment  suspension  or 
revocation  of  a  certification  under 
1 94a9:  or  (3)  the  objection  to  issuance 
or  the  imposition  of  terms  and 
conditions  under  i  940.10. 

Thus,  the  regulatory  regime  that  the 
proposed  regulations  would  establish 
provides  for  multiple  uses  of  the  Gulf  of 
Maine  while  at  the  same  time  providing 
for  the  protection  of  Sanctuary 
resources  and  qualities. 

Prior  to  conditioning  existing  or  future 
leases,  permits,  licenses,  approvals, 
other  authorizations,  or  ri^ts  NOAA 
intends  to  consult  with  relevant  issuing 
agencies  as  well  as  owners,  holders  or 
applicants.  NOAA's  policy  is  to 
encourage  best  available  management 
practices  to  minimize  non-point  source 
pollution  entering  the  Sanctuary  and  to 


require  at  a  minimum  secondary 
treatment  and  preferably  tertiary 
treatment  for  point  source  pollution, 
such  as  munidpal  sewage  discharge. 

V.  fcflscella—oiis  Rulemaking 
Requiremants 

Marine  Protection.  Research,  and 
Sanctuaries  Act 

Section  304  of  the  Act  requires  the 
Secretary  to  submit  to  the  Committee  on 
Merdiant  Marine  and  Fisheries  of  the 
House  of  Representatives,  and  to  the 
Committee  on  Commerce.  Science,  and 
Transportation  of  the  Senate,  on  the 
same  day  as  this  notice  is  published,  a 
prospectus  on  the  proposal  which  must 
contain,  among  other  things,  the  terms  of 
the  proposed  designation,  the  proposed 
regulations,  a  draft  management  plan 
detailing  the  proposed  goals  and 
objectives,  management  responsibilities, 
research  activities,  interpretive  and 
educational  programs,  and  enforcement 
including  surveillance  activities,  for  the 
area,  and  a  draft  environmental  impact 
statement  In  accordance  with  section 
304,  (he  required  prospectus  is  being 
submitted  to  the  specified  Congressional 
Committees. 

Executive  Order  12291 

Under  Executive  Order  12291,  the 
Department  must  judge  whether  the 
regulations  proposed  in  this  notice  are 
"major"  within  the  meaning  of  section  1 
of  the  Order,  and  therefore  subject  to 
the  requirement  that  a  Regulatory 
Impact  Analysis  be  prepared  The 
Administrator  of  NOAA  has  determined 
that  the  regulations  proposed  in  this 
notice  are  not  major  because,  if  adopted, 
they  are  not  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumen,  individual  industries. 
Federal  State  or  local  government 
agencies  or  geographic  regions:  or 

(3)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity.  Innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  regulations  proposed  in  this 
notice  would  allow  all  activities  to  be 
conducted  in  the  proposed  Sanctuary 
other  than  a  relatively  narrow  range  of 
prohibited  activities.  The  procedures 
proposed  in  these  regulations  for 
applying  for  National  Marine  Sanctuary 
permits  to  conduct  otherwise  prohibited 
activities,  for  requesting  certifications 
for  existing  leases,  licenses,  permits, 
approvals,  other  authorizations  or  rights 


authorizing  the  conduct  of  a  prohibited 
activity,  and  for  notifying  NOAA  of 
applications  for  licenses,  permits, 
approvals,  or  other  authorizations  to 
conduct  a  prohibited  activity  would  all 
act  to  lessen  any  adverse  economic 
effect  on  small  entities.  The  proposed 
regulations,  in  total  if  adopted  in  final 
form  as  proposed,  are  not  expected  to 
have  a  significani  economic  impact  on  a 
substantial  number  of  small  entities,  and 
the  General  Counsel  of  the  Department 
of  Commerce  has  so  certified  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  As  a  result  an 
initial  Regulatory  Flexibility  Analysis 
was  not  prepared. 

Paperwork  Reduction  Act 

This  proposed  nde  contains  a 
collection  of  information  requirement 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511).  The  collection  of  information 
requirement  applies  to  persons  seeking 
permits  to  conduct  otherwise  prohibited 
activities  and  is  necessary  to  determine 
whether  the  proposed  activities  are 
consistent  with  the  management  goals 
for  the  Sanctuary.  The  collection  of 
information  requirement  contained  in 
the  proposed  rule  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  The  public 
reporting  burden  per  respondent  for  the 
collection  of  information  contained  in 
this  rule  is  estimated  to  average  1.83 
houra  annually.  This  estimate  includes 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Comments 
from  the  public  on  the  collection  of 
information  requirement  are  specifically 
invited  and  should  be  addressed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  WasUngton.  DC  20530  (Attn: 
Paperworic  Reduction  Act  Project  0648- 
XXXX);  and  to  Richard  Roberts,  room 
724. 6010  Executive  Boulevard, 
Rockville,  MD  20652. 

Executive  Order  12612 

A  Federalism  Assessment  (FA)  was 
proposed  for  the  proposed  designation, 
draft  management  plan,  and  proposed 
implementing  regulations.  The  FA 
concluded  that  all  were  fully  ccmsistent 
with  the  principles,  criteria,  and 
requirements  set  forth  in  sections  2 
tiiroui^  5  of  Executive  Order  12612, 
Federalism  Considerations  in  Policy 
Formulation  and  Implementation  (52  FR 
416BS,  Oct.  26, 1987).  Copies  of  tiie  FA 
are  available  upon  request  to  the  Office 
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of  Ocean  and  Coastal  Resource 
Management  at  the  address  listed 
above. 

National  Emironmentat  Policy  Act 

In  accordance  with  section  304(a)(2) 
of  the  Act  (16  U&C  1434(a)(2))  and  the 
provisions  ot  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4370(a)).  a  Draft 
Environmental  Impact  Statement  (DEIS) 
has  been  prepared  for  the  proposed 
designation  and  the  proposed 
regulations.  As  required  by  section 
304(a)(2),  the  DEIS  includes  the  resource 
assessment  report  required  by  section 
303(b)(3)  of  the  Act  (16  U.S.C. 
1433(b)(3)),  maps  depicting  the 
boundaries  of  the  proposed  designated 
area,  and  the  existing  and  potential  uses 
and  resources  of  the  area.  Copies  of  the 
DEIS  are  avaUable  upon  request  to  the 
Office  of  Ocean  and  Coastal  Resource 
Management  at  the  address  listed 
above. 

Executive  Order  12630 

This  proposed  rule,  if  issued  in  final 
form  as  proposed,  would  not  have  any 
takings  implications  within  the  meaning 
of  Executive  Order  12630  because  it 
wo^d  not  appear  to  have  ffii  effect  on 
private  property  sufficiently  severe  as  to 
effectively  deny  economkally  viable  use 
of  any  distinct  legally  piMential  property 
interest  to  its  owner  or  to  have  the  effect 
of,  or  resuh  in.  a  permoMnt  or 
temporary  physical  occvpation, 
invasion,  or  deprivatifUL 

List  of  Subjects  in  15  CFR  Part  940 

AdniJHJatraUve  practioes  and 
procedure.  Coastal  zone.  Environmental 
protection.  Marine  resources.  Natural 
resources.  Penalties,  Recreation  and 
recreatioo  areas.  Reporting  and 
recordkeeping  requireneota.  ResearcL 

(Federal  Domestie  Assistance  Cataiog 
Number  11.429  Marine  Sanctuary  l¥(^rain) 

Dated.  Janaefy  31, 1991. 
Viigiiiia  K.  Tlppie, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management 

Accordingly,  for  the  reasons  set  forth 
above,  15  GFR  chapter  DC  is  proposed  to 
be  amended  as  set  forth  below. 

A  new  part  040  is  added  to  subchapter 
B  (as  proposed  at  55  FS  31793,  August  3, 
1990)  to  read  as  foUows: 

PART  040-STELLWAGEH  BANK 
NATIONAL  MARINE  SANCTUARY 

940.1  Pnrposa. 

940.2  Boundaries. 

940.3  OaSnittoM. 

940.4  AUowad  acdvitiea. 


940.5  ProUbiled  activities. 

940.6  Bmeigencjr  regulations. 

940.7  Penalties. 

940.8  National  Marine  Sanctuary  penalts— 
/^plication  procsdwes  and  iasiisncc 
criteria. 

940.9  Ccrtifoatiaa  of  laaaes.  lioenwa. 
permits,  approvals,  other  aathorizationa, 
or  ri^ts  to  conduct  a  prohibitad  activity 
issued  or  ia  existence  on  the  eSective 
date  of  Sanctuary  deaignatioB. 

940.10  Nollfieation  and  review  of 
applications  for  leases,  licenses,  pennits, 
approvals,  or  other  aathorizatioin  to 
condoet  a  prohibited  actiTity. 

940.11  Appeals  of  adbntnisfrative  action. 

Appendix  I  to  Part  MO— Slenwagan  Bank 
Natioiial  Marine  Sanctuary  Boundary 
Cooronatss 

Authority:  Sections  302, 303,  304,  305,  307 
and  310  of  Title  III  of  the  Marine  Protection. 
Researcli.  and  Sanctuaries  Act  of  1972.  as 
amended.  16  U.S.C  1431  et  aeq. 


SMOLl 

The  purpose  (A  the  regulations  in  this 
part  is  to  oiqdement  the  designation  of 
the  SteUwtagen  Bank  Natianal  Marine 
Sanctuary  by  regulating  activities 
affecting  the  Sanctoary  consistent  with 
the  tenne  of  that  designation  in  order  to 
protect  and  manage  the  conservation, 
ecological,  recreational  research, 
educaticmal  historical  cultural  and 
aesthetic  resourcei  and  qualities  of  the 
area. 

§0402   Boundartea. 

The  Stellwagen  Bad(  National  Marine 
Sanctuary  consists  of  an  area  of 
approximatdy  453  square  nautical  miles 
of  Federal  marine  waters  and  the 
submerged  lands  thereunder,  over  and 
around  Stellwagen  Bank,  off  die  coast  of 
Massachusetts.  The  boundary  forms  an 
approximately  rectangular  area  arotmd 
the  submerged  Bank  feature,  the 
northeast  and  northwest  points  of  which 
are  marked  by  the  following 
coordinates,  respectively:  42*36'00.10"N 
X  70°13'S&4B"W  and  42°30'49.14"N  x 
7Q°34'55.72"W.  The  Sanctuary's  eastern 
and  western  boundaries  extend  ic  a 
south-southeast  direction  ft*oni  these 
points  to  coincide  with  the  noi  ther n 
limits  of  Comaumwealth  waters  c&  the 
northernmost  land  mass  of  Cape  Cod. 
The  Sanctuary's  sootbem  boundary 
follows  an  approximately  west-to-eaat 
line,  until  the  boundary  reaches  an 
offshore  point  three  mLes  from  the  mean 
high  tide  point  at  Race  Point,  at  the 
northernmost  point  of  land  on  Cape 
Cod.  At  that  point  the  Sanctuary's 
southern  botuwiary  curves  in  a  line 
contigBons  with  the  three-niie 
jurisdictioaal  boundary  of 
Massachusetts  atoaad  the  northern 
Cape  Cod  land  mass.  The  southeast  and 
southwest  comers  are  marked  by  the 


fotiowing  coordinates,  respectively: 
42°06'29.53"N  x  70*04'03.36"W,  and 
42°07'44  J8"N  x  70°26'1Sl44"W.  The 
precise  houndnrks  ef  the  Sanctaary 
appears  in  appendix  I  to  this  part 

§•40.3   OeflnWona. 

(a)  Act  means  title  III  ef  the  Marine 
Protection,  Research  and  Smctuaries 
Act  of  1972.  as  amended  (M  U.S.C  1431 
et  seq.\. 

(b)  Administrator  or  Uader  Secretary 
means  the  Administrator  of  the  National 
Ocieanic  and  Atmospheric 
Administration/Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere. 

(c)  Assistant  Administrator  means  the 
Assistant  Acbnmistrator  for  Ocean 
Services  and  Coastal  Zone 
Management  National  Oceanic  and 
Atmospheric  Administration. 

(d)  Director  means  the  Director  of  the 
Office  of  Ocean  and  Coastal  Resource 
Management  National  Oceam'c  and 
Atmospheric  Adxainistration. 

(e)  Commercial  vessel  means  any 
vessel  engaged  in  the  trade  of  carrying 
cargo,  including  but  not  limited  to 
tankers  and  other  bulk  carriers  and 
barges;  vessels  used  in  seismic  surveys; 
and  vessels  engaged  in  the  trade  of 
servicing  offshore  installations. 

(f)  Effective  date  of  Sanctuary 
designation  means  the  date  the 
reguJations  ia^)lementing  the 
designation  of  the  Sanctuary  become 
effective. 

(f )  Historical  resource  means  a 
resource  possessing  historical  cohoral 
archaeok>gical  or  paleontological 
significance,  indudiag  sites,  structures, 
districts,  and  objects  significantly 
associated  with  or  representative  of 
earlier  people,  cuttnres,  and  hmnan 
activitiea  and  events. 

(h)  Indastrial  material  means  clay. 
st(>ne.  sand,  gravel,  metaHiferoas  and 
nonmetalliferain  ores,  and  any  other 
solid  material  or  other  matter  of 
commercial  value. 

(i)  Jnfure  means  to  change  adversely, 
either  in  the  long  or  ^e  short  term,  a 
chemical,  biological  or  pb3rsical 
attribute  of,  or  the  viability  of.  a 
Sanctuary  resource. 

Ij)  Person  means  any  private 
individual  partnership,  corporation,  or 
othftf  entity;  or  any  officer,  employee, 
agnnt  department,  agency,  or 
instrumentality  of  the  Federal 
Government  or  of  any  State,  regional,  or 
local  unit  of  government  or  any  foreign 
government 

(k)  Sanctuary  meaofi  the  Stellwagen 
Bank  National  Marine  Sanctuary. 

(1)  SoHCtucny  quality  means  a 
particular  and  essential  characteristic  of 
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the  Sanctuary,  including  but  not  limited 
to  water  quality  and  air  quality. 

(m)  Sanctuary  resource  means  any 
living  or  nonliving  resource  of  the 
Sanctuary  that  contributes  to  its 
conservation,  recreational,  ecological 
historical,  research,  educational  or 
aesthetic  value,  including,  but  not 
limited  ta  the  substratum  of  the 
Stellwagen  Bank  and  the  surrounding 
seabed,  phytoplankton.  zooplankton. 
invertebrates,  fish,  marine  reptiles, 
marine  mammals,  seabirds,  and 
historical  resources. 

(n)  Taking  any  marine  reptile,  marine 
mammal,  or  geabird  meanB  harassing, 
injuring,  hunting,  capturing,  collecting, 
or  killing,  or  attempting  to  harass,  injure, 
hunt  capture,  collect  or  kill,  any  marine 
reptile,  marine  mammal  or  seabird, 
including,  but  not  limited  to,  any  of  the 
following  activities:  collecting  dead  or 
injured  marine  reptiles,  marine 
mammals,  or  seabirds.  or  parts  thereof, 
restraining,  or  detaining  any  marine 
reptile,  marine  mammal  or  seabird.  or 
parts  thereof,  no  matter  how 
temporarily,  tagging  a  marine  reptile, 
marine  mammal  or  seabird.  operating  a 
vessel  or  aircraft  or  doing  any  other  act 
that  results  in  the  disturbing  or 
molesting  of  marine  reptiles,  marine 
mammals,  or  seabirds. 

(o)  Vessel  means  watercraft  of  any 
description  capable  of  being  used  as  a 
means  of  transportation  in  the  waters  of 
the  Sanctuary. 

(p)  Other  terms  appearing  in  the 
r^ulations  in  this  Part  are  defined  at  15 
CFR  022.2,  and/or  in  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  as  smended  (33  U.S.C  1401-1445 
and  16  U.S.a  1431-1439). 

1*40.4   AaowedacMwMaa. 

All  activities  except  those  prohibited 
by  1 9405  may  be  undertaken  subject  to 
any  emergency  regulation  promulgated 
pursuant  to  f  940.6  and  all  prohibitions, 
restrictions,  and  conditions  validly 
imposed  by  any  other  authority  of 
competent  jurisdictioa.  If  any  valid 
regulation  issued  by  any  Federal  State, 
or  local  authority  of  competent 
jurisdiction,  regardless  of  when  issued, 
conflicts  with  a  Sanctuary  regulation, 
the  regulation  more  protective  cf 
Sanctuary  resources  and  qualities  shall 
govern. 


I940J 

(a)  Except  as  specified  in  paragraphs 
(c)  throu^  (gl  of  this  section,  the 
following  activities  are  prohibited  and 
thus  unlawful  for  any  person  to  conduct 
or  cause  to  be  conducted: 

(1)  Discharging  or  depositing,  from 
within  the  boundaries  of  the  Sanctuary, 
any  material  or  substance,  except  for 


(i)  Hsh.  fish  parts,  chumming 
materials  or  bait  used  in  or  resulting 
from  normal  fishing  operations  in  the 
Sanctuary. 

(ii)  Biodepadable  efiluent  incidental 
to  vessel  use  generated  by  marine 
sanitation  devices  approved  by  the  U.S. 
Coast  Guard; 

(iii)  Water  generated  by  routine  vessel 
operations  [e.g.,  cooling  water  and  deck 
washdown)  excluding  bilge  pumping:  or 

(iv)  Engine  exhaust: 

(2)  Discharging  or  depositing,  from 
beyond  the  boundaries  of  the  Sanctuary, 
any  material  or  substance,  other  than 
those  listed  in  paragraphs  (a)(l)(i) 
through  (a)(l)(iv)  of  this  section,  that 
subsequently  enters  the  Sanctuary  and 
injures  a  Sanctuary  resource  or 
Sanctuary  quality: 

(3]  Exploring  for,  developing,  or 
producing  industrial  materials  in  the 
Sanctuary: 

(4)  Drilling  or  digging  into,  dredging  or 
otherwise  altering  the  seabed  of  the 
Sanctuary:  or  constructing,  placing  or 
abandoning  any  structure  or  material  on 
the  seabed  of  the  Sanctuary.  This 
prohibition  does  not  apply  if  any  of  the 
above  results  ftom:  anchoring  vessels; 
normal  fishing  operations;  or  installation 
of  navigation  aids; 

(5)  Moving,  possessing,  injuring,  or 
attempting  to  move,  possess,  or  injure,  a 
Sanctuary  historical  resource.  This 
prohibition  does  not  apply  to  accidental 
moving,  possession  or  injury  occurring 
during  fishing  operations;  and 

(6)  Taking  any  marine  reptile,  marine 
mammal  or  seabird  in  or  above  the 
Sanctuary,  except  in  accordance  with 
and  as  permitted  by  regulations 
promulgated  under  the  Marine  Mammal  - 
Protection  Act  (MMPA)  and  the 
Endangered  Species  Act  (ESA). 

(b)  The  prohibitions  In  paragraph  (a) 
of  this  section  apply  to  United  States- 
flag  vessels  and  to  persons  who  are 
citizens,  nationals  or  resident  aliens  of 
the  United  States;  and  to  foreign-flag 
vessels  and  persons  not  citizens, 
nationals,  or  resident  aliens  of  the 
United  States  to  the  extent  consistent 
with  generally  recognized  principles  of 
international  law.  and  in  accordance 
with  treaties,  conventions,  and  other 
agre«nents  to  which  the  United  States 
is  a  party. 

(c)  The  prohibitions  in  paragraph  (a) 
of  this  section  do  not  apply  to  any 
activity  necessary  to  respond  to  an 
emergency  threatening  life,  property,  or 
the  environment 

(d)  The  prohibitions  in  paragraph  (a) 
of  this  section  do  not  apply  to  activities 
necessary  for  national  defense  or  law 
enforcement  Whenever  an  activity 
necessary  for  national  defense  or  law 
enforcement  would  violate  a  prohibition 


set  forth  in  the  Sanctuary  regulations  ■ 
were  it  not  necessary  for  national 
defense  or  law  enforcement  the  head  of 
the  agency  taking  the  action  shall  notify 
the  Secretary  of  Commerce  or  designate 
of  the  proposed  activity,  if  there  is 
sufficient  time  to  permit  consultation 
without  jeopardizing  national  defense  or 
law  enforcement  Such  notification  shall 
be  sufficienUy  in  advance  of 
undertaking  the  activity  in  order  to 
enable  consultations  as  to  how  the 
activity  could  be  conducted  to  minimize 
any  adverse  impact  on  Sanctuary 
resources  and  qualities  without 
compromising  national  defense  or  law 
enforcement  Activities  that  are  not 
necessary  for  national  defense  or  law 
enforcement  such  as  training  exercises 
and  routine  vessel  operations,  are 
subject  to  all  prohibitions  contained  in 
the  Sanctuary  regulations. 

(e)  The  prohibitions  in  paragraph  (a) 
of  this  section  do  not  apply  to  any 
activity  executed  in  accordance  with  the 
scope,  purpose,  terms,  and  conditions  of 
a  permit  issued  pursuant  to  S  940.8.  or 
issued  pursuant  to  section  310  of  the 
Act 

(f)  The  prohibitions  in  paragraph  (a)  of 
this  section  do  not  apply  to  any  activity 
authorized  by  a  valid  lease,  permit 
license,  approval  right  or  other 
authorization  in  existence  on  the 
efifecUve  date  of  Sanctuary  designation 
by  any  Federal  State,  or  local  authority 
of  competent  jurisdictioa  or  by  any 
valid  right  of  subsistence  use  or  access 
in  existence  on  the  effective  date  of 
Sanctuary  designation,  provided  that  the 
owner  or  holder  of  such  authorization  or 
right  notifies  the  Director  of  the 
existence  of  such  authorization  or  ri^t 
in  accordance  with  the  requirements  of 

S  940.9.  and  requests  certification  of 
such  authorization  or  right  and 
provided  that  the  owner  or  holder 
complies  with  any  terms  and  conditions 
on  the  exercise  of  such  authorization  or 
right  imposed  by  the  Director  as  he  or 
she  deems  appropriate  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
designated 

(g)  The  prohibitions  in  paragraph  (a) 
of  this  section  do  not  apply  to  any 
activity  authorized  by  any  lease,  permit 
license,  approval  right  or  other 
authorization  issued  after  the  effective 
date  of  Sanctuary  designation,  if  the 
Director  was  notified  of  the  application 
for  such  authorization  by  the  applicant 
in  accordance  with  the  requirements  of 
I  940.10,  and  the  Director  did  not  object 

,  to  the  issuance  of  such  authorization, 
and  such  authorization  contains,  and  the 
owner  or  holder  complies  with,  such 
terms  and  conditions  as  the  Director 
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deems  necessary  to  protect  Sanctuary 
resources  and  qualities. 

(h)  Notwithstanding  paragraphs  (e). 
(f).  and  (g)  of  this  section,  in  no  event 
may  the  Director  issue  a  permit  under 
S  940.8.  or  under  section  310  of  the  Act, 
authorizing  the  exploration  for, 
extraction  of,  or  development  or 
production  of  industrial  materials  in  the 
Sanctuary,  and  any  leases,  licenses, 
permits,  approvals,  or  other 
authorizations  authorizing  the 
exploration,  extraction,  development  or 
production  of  industrial  materials  in  the 
Sanctuary  issued  after  the  effective  date 
of  Sanctuary  designation  shall  be 
invalid. 

S  9404    Emargency  regulatlona. 

Where  necessary  to  prevent  or 
minimize  the  destruction  of,  loss  of.  or 
injury  to  a  Sanctuary  resource  or 
quality,  or  to  minimize  the  imminent  risk 
of  such  destruction,  loss  or  injury,  any 
and  all  activities,  are  subject  to 
immediate  temporary  regulation. 

S94a7   Penalties. 

(a)  Each  violation  of  the  Act  any 
regulation  in  this  part  or  any  permit 
issued  pursuant  thereto,  is  subject  to  a 
civil  penalty  of  not  more  than  $50,000. 
Each  day  of  a  continuing  violation 
constitutes  a  separate  violation. 

(b)  Regulations  setting  forth  the 
administrative  procedures  governing  the 
assessment  of  civil  penalties, 
enforcement  hearings  and  appeals, 
permit  sanctions  and  denials  for 
enforcement  reasons,  and  the  issuance 
of  written  warnings  are  set  forth  in  15 
CFR  part  904. 

§9408   National  Marina  Sanctuary 
Pel  iiiila   ApfiNc  lUon  procedures  and 
Isiusnce  ci  Het  le. 

(a)  A  person  may  conduct  an  activity 
otherwise  prohibited  by  §  940.5(a]  if 
such  activity  is  conducted  in  accordance 
with  the  scope,  purpose,  manner,  terms, 
and  conditions  authorized  by  a  permit 
issued  under  this  section. 

(b)  AppUcations  for  such  permits 
should  be  addressed  to  the  Director  of 
the  Office  of  Ocean  and  Coastal 
Resource  Management  ATTN: 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration.  1825  Connecticut 
Avenue  NW..  Washington,  DC  20235.  An 
application  must  include  a  detailed 
description  of  the  proposed  activity 
including  a  timetable  for  completion  of 
the  activity  and  the  equipment 
personnel,  and  methodology  to  be 
employed.  The  qualifications  and 
experience  of  all  personnel  must  be  set 


forth  in  the  applicatioiu  The  application 
must  set  forth  the  potential  effects  of  the 
activity,  if  any,  on  Sanctuary  resources 
and  Saiictuary  qualities.  Copies  of  all 
other  required  licenses,  permits, 
approvals,  or  other  authorizations  must 
be  attached. 

(c)  Upon  receipt  of  an  application,  the 
EHrector  or  desi^ate.  at  his  or  her 
discretion,  may  request  such  additional 
information  from  the  applicant  as  he  or 
she  deems  necessary  to  act  on  the 
application;  may  seek  the  views  of  any 
persons;  and  may  hold  a  public  hearing. 

(d)  The  Director,  at  his  or  her 
discretion,  may  issue  a  permit,  subject 
to  such  terms  and  conditions  as  he  or 
she  deems  appropriate,  to  conduct  an 
activity  otherwise  prohibited  by 

S  940.5(a)(lHa)(6),  if  the  Director  finds 
that  the  activity  will:  Further  research 
related  to  Sanctuary  resources;  further 
the  educational,  natural  or  historical 
resource  value  of  the  Sanctuary:  further 
salvage  or  recovery  operations  in  or 
near  the  Sanctuary  in  connection  with  a 
recent  air  or  marine  casualty:  assist  in 
managing  the  Sanctuary:  have  only 
negligible,  short-term  adverse  effects  on 
Sanctuary  resources  and  Sanctuary 
qualities;  or  further  salvage  or  recovery 
operations  in  connection  with  an 
abandoned  shipwreck  in  the  Sanctuary 
title  to  which  is  held  by  the 
Commonwealth  of  Massachusetts.  In 
deciding  whether  to  issue  a  permit  the 
Director  may  also  consider  such  factors 
as:  the  professional  qualifications  and 
financial  ability  of  the  appUcant  as 
related  to  the  proposed  activity:  the 
duration  of  the  activity  and  its 
immediate,  long-term,  and  cumulative 
effects  on  Sanctuary  resources,  and 
Sanctuary  qualities:  the  appropriateness 
of  the  methods  and  procedures  proi>osed 
by  the  applicant  for  the  conduct  of  the 
activity;  the  extent  to  which  the  conduct 
of  the  activity  may  diminish  or  enhance 
the  purposes  for  which  the  Sanctuary 
was  designated;  and  the  value  of  the 
applicant's  activity;  and  such  other 
factors  as  the  Director  deems 
appropriate. 

(e)  A  permit  issued  pursuant  to  this 
section  is  nontransferable. 

(f)  The  Director  may  amend,  suspend, 
or  revoke  a  permit  issued  pursuant  to 
this  section  or  deny  a  permit  application 
pursuant  to  this  section,  in  whole  or  in 
part  if  it  is  determined  that  the 
permittee  has  acted  in  violation  of  the 
terms  of  the  permit  or  of  these 
regulations  or  for  other  good  cause.  Any 
such  action  shall  be  communicated  in 
writing  to  the  permittee  or  appUcant  and 
shall  set  forth  the  reason(s)  for  the 
action  taken.  Procedures  governing 
permit  sanctions  and  denials  for 


enforcement  reasons  are  set  forth  in 
subpart  D  of  15  CFR  part  904. 

(g)  It  shall  be  a  condition  of  any 
permit  issued  that  the  permit  or  a  copy 
thereof  be  displayed  on  board  all 
vessels  or  aircraft  used  in  the  conduct  of 
the  activity. 

9940.9   Certification  of  leaeea,lcenaea, 
pecmits  spprovalei  ether  euthwliatlona,  or 


ngms  w  wonuuci  a  prwimnwi 
iaaiiedor  ki  eKistence  on  tne  effective 
of  Senctuery  dseiQnellon. 

(a)  The  prohibitions  in  8  940.5(a]  do 
not  apply  to  any  activity  authorized  by  a 
valid  lease,  permit  license,  approval  or 
other  authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation 
by  any  Federal  State,  or  local  authority 
of  competent  jurisdiction,  or  by  any 
valid  rijght  of  subsistence  use  or  access 
in  existence  on  the  effective  date  of 
Sanctuary  designation,  provided  that  the 
owner  or  holder  of  such  authorization  or 
right  notifies  the  Director,  in  writing, 
within  90  days  of  the  effective  date  of 
Sanctuary  designation,  of  the  existence 
of  such  authorization  or  right  and 
simultaneously  requests  certification  of 
such  authorization  or  right  provided 
that  the  owner  or  holder  complies  with 
any  terms  and  conditions  on  the 
exercise  of  such  authorization  or  right 
imposed,  as  a  condition  of  certification, 
by  the  Director  as  appropriate  to 
achieve  the  purposes  for  which  the 
Sanctuary  was  designated. 

(b)  The  owner  or  holder  of  a  valid 
lease,  permit  license,  approval  or  other 
authorization  in  existence  as  of  the 
effective  date  of  Sanctuary  designation 
by  any  Federal  State  or  local  authority 
of  competent  jurisdiction,  or  of  any  valid 
right  of  subsistence  use  or  access  in 
existence  on  the  effective  date  of 
Sanctuary  designation,  authorizing  an 
activity  otherwise  prohibited  by 

S  940.S(a]  may  conduct  the  activity 
without  being  in  violation  of  i  940.5. 
pending  final  agency  actidn  on  a  timely 
certification  request 

(c)  Requests  for  certification  should  be 
addressed  to  the  Director,  Office  of 
Ocean  and  Coastal  Resource 
Management  ATTN:  Sanctuaries  and 
Reserves  Division,  Office  of  Ocean  and 
Coastal  Resources  Management 
National  Ocean  Service,  National 
Oceanic  and  Atmospheric 
Administration,  1825  Coimecticut 
Avenue  NW.,  Washington,  DC  20235.  A 
copy  of  the  lease,  permit  license, 
approval  or  other  authorization  must 
accompany  the  request 

(d)  After  receipt  of  a  request  for 
certification,  the  Director  may  either 
issue  a  decision  within  120  days  of 
receipt  of  the  request  or,  within  30  days 
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of  receipt  of  Um  raquMt  far  certification 
may  request  additioful  infomadon  from 
the  applicant  aa  be  or  aha  deema 
neoeaaaiy  to  conditioa  appropriately  the 
exercise  of  the  certified  authorization  or 
right  to  achieve  the  purpoees  for  which 
the  Sanctuary  was  designated.  The 
applicant  then  has  30  days  to  supply  the 
requested  information.  Failure  to  supply 
the  requested  information  within  30 
days  shall  cause  the  applicant  to  be 
immediately  subject  to  the  pcohibitioiis 
in  1 940.5(a).  The  Director,  at  his  or  her 
discretioa  may  seek  the  views  of  any 
persons  on  the  certification  request.  The 
Director,  at  his  or  her  discretion,  will 
then  issue  a  decision  tvithin  120  days  of 
receipt  of  the  requested  information  or 
may.  iwithin  60  days  of  receipt  of  the 
requested  information,  iaaue  a  itotice  in 
the  Federal  Rajiatar  of  the  intent  to  hold 
a  public  hearing.  The  public  hearing  will 
then  be  held  within  30  days  of  the 
publication  of  the  notice  in  tlM  Federal 
Regbtar.  The  Director  will  then  have  ao 
days  to  make  a  decisioa  from  the  close 
of  such  public  hearing.  As  a  condition  of 
certificatioo.  the  Director  may  impose 
such  terms  and  oooditiaiis  on  the 
exerdae  of  authorization  or  right  as  he 
or  she  deema  neceaaary  to  achieve  the 
purposea  for  which  the  Sanctuary  was 
designated. 

(e)  Any  certification  caUed  for  in  tfiis 
section  shall  be  presumed  without  the 
imposition  of  conditions  or  terms  unless 
the  Director  acts  on  the  certification 
request  within  120  days  of  receipt 
thereof  or.  if  the  Director  has  requested 
additional  information,  within  120  days 
of  receipt  thereof,  or  60  days  from  the 
close  of  any  public  hearing  held. 

(f)  The  Director  may  amend,  suspend, 
or  revoke  any  certification  made  under 
this  section  whenever  the  continued 
conduct  of  the  activity  would  violate 
any  terms  or  conditions  of  the 
certification.  Any  such  action  shall  be 
communicated  in  writing  to  both  the 
holder  of  the  certified  lease,  permit, 
license,  approval,  other  authorization  or 
right,  and  tiie  issuing  agency,  and  shall 
set  forth  the  reason(s)  for  the  action 
takeiL 

(g)  Either  the  bolder,  owner  or  the 
issuing  agency  may  appeal  any  action 
conditioning,  amending,  suspending,  or 
revolting  any  certification  in  accordance 
with  the  procedure  provided  for  in 

S  940.11. 

(h)  Any  amendment  renewal  or 
extension  not  in  existence  as  of  the  date 
of  Sanctuary  designation  of  a  lease, 
permit  license,  approval,  other 
authorization  or  right  shall  be  subject  to 
the  provisions  of  i  94aia 


IMO-M 


I  Of  OQMT 

(a)  The  prohibitions  set  forth  in 

8  940.5(a)  do  not  apply  to  any  activity 
authorized  by  any  vaUd  lease,  permit 
license,  approval  or  other  authorization 
issued  after  the  effective  date  of 
Sanctuary  designation  by  any  Federal, 
State  or  local  authority  of  competent 
jurisdiction,  provided  that  the  Director  is 
notified  of  the  application  for 
authorization  within  fifteen  (15)  days  of 
the  date  of  application  or  of  the  effective 
date  of  Sanctuary  designation, 
whichever  is  later,  and  that  the  Director 
or  designate  does  not  object  to  the 
issuance  of  such  authorization,  and  that 
such  authorization  contains,  and  the 
owner  or  holder  complies  with,  such 
terms  and  conditions  as  the  Director 
deems  necessary  to  protect  Sanctuary 
resources  and  Sanctuary  qualities. 

(b)  Any  person  applying  for  a  lease, 
permit  license,  approval  or  other 
authorization  from  any  Federal.  State,  or 
local  authority  to  conduct  an  activity 
that  would  be  prohibited  under 

9  940.5(a)  must  notify  the  Director  in 
writing,  within  fifteen  (15)  days  of  the 
date  of  application  or  of  the  effective 
date  of  Sanctuary  designation, 
whichever  is  later,  of  the  filing  of  the 
application.  Any  applicant  may  request 
the  Director  to  issue  a  finding  as  to 
whether  an  activity  for  which  an 
application  to  any  Federal  State,  or 
local  authority  of  competent  jurisdiction 
for  a  lease,  permit  license,  approval  or 
other  authorization  is  proposed  to  be 
made  or  has  been  made  would  be 
prohibited  by  i  940.5(a)  unless  the 
Director  is  notified  and  does  not  object 
to  issuance. 

(c)  Notification  of  the  filing  of  an 
application  must  be  addressed  to  the 
Director.  Office  of  Ocean  and  Coastal 
Resource  Management  ATTN: 
Sanctuaries  and  Reserves  Division. 
Office  of  Ocean  and  Coastal  Resource 
Management  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration.  1S25  Connecticut 
Avenue,  NW.,  Washington.  DC  20235.  A 
copy  of  the  application  must  accompany 
the  notification. 

(d)  Upon  receipt  of  a  notification,  the 
Director  may  request  such  additional 
information  from  the  applicant  as  he  or 
she  deems  necessary  to  determine 
whether  to  object  to  issuance  of  such 
lease,  license,  permit  approval  or  other 
authorization,  or  what  terms  and 
conditions  such  authorization  must 
contain  in  order  to  protect  Sanctuary 
resources  and  Sanctuary  qualities.  The 
Director,  at  his  or  her  discretion,  may 


seek  the  views  of  any  persons  and  hold 
a  public  hearing  on  Uie  application. 

(e)  The  Director  ahaU  notify  the 
agency  to  which  application  has  been 
made  within  the  time  period  allowed  for 
comment  on  the  application  of  whether 
he  or  she  has  an  objection  to  issuance  or 
what  terms  and  conditions  he  or  she 
determines  such  lease,  license,  permit 
approval  or  other  authorization  must 
contain  in  order  to  protect  Sanctuary 
resources  and  Sanctuary  qualities. 

(f)  If  the  Director  fails  to  notify  the 
agency  to  which  application  has  been 
made  within  the  time  period  allowed  by 
that  agency  for  comment  on  the 
application  of  his  or  her  objection  to 
issuance,  or  of  the  terms  and  conditions 
he  or  she  has  determined  such  lease, 
license,  permit,  approval,  other 
authorization  or  right  must  contain,  then 
his  or  her  concurrence  to  issuance 
without  terms  or  conditions  to  protect 
Sanctuary  resources  and  Sanctuary 
qualities  shall  be  presumed. 

(g)  The  applicant  may  appeal  any 
objection  by,  or  terms  or  conditions 
imposed  by,  the  Director,  to  the 
Assistant  Administrator  or  designate  in 
accordance  with  the  procedure  set  forth 
in  S  940.11. 


994ail    Appeals  of  I 

(a)  Except  for  permit  actions  taken  for 
enforcement  reasons  (see  subpart  D  of 
15  CFR  part  904  for  applicable 
procedures),  an  applicant  for  a  (  940.8 
permit,  a  9  940.8  permittee,  a  9  940.9 
certification  requester,  or  a  9  940.10 
applicant  (hereinafter  appellant)  may 
appeal  to  the  Assistant  Administrator  or 
designate: 

(1)  The  granting,  continuing, 
amendment  denial  suspension,  or 
revocation  of  a  National  Marine 
Sanctuary  permit  by  the  Director  under 
9  940A 

(2)  The  conditioning,  amendment,  or  , 
revocation  of  a  certification  under 

9  940.9;  or 

(3)  The  objection  to  issuance  or  the 
imposition  of  terms  and  conditions 
under  9  940.10. 

(b)  An  appeal  under  paragraph  (a)  of 
this  section  must  be  in  writing:  state  the 
action(s)  appealed  and  the  reason(s) 
therefore:  and  be  received  within  30 
days  of  the  action(s)  by  the  Director. 
Appeals  must  be  addressed  to  the 
Assistant  Administrator,  Office  of 
Ocean  and  Coastal  Resource 
Management  Attn:  Sanctuaries  and 
Reserves  Division.  Office  of  Ocean  and 
Coastal  Resource  Management 
National  Ocean  Service,  National 
Oceanic  and  Atmospheric 
Administration.  1825  Connecticut 
Avenue.  NW..  Washingtoa  DC  20235. 
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(c)  While  the  appeal  is  pending, 
appellants  requesting  certification 
pursuant  to  and  otherwise  in  adherence 
with  1 940.9  may  continue  to  conduct 
their  activities  without  being  in  violation 
of  the  prohibitions  in  9  940.5(a).  All 
other  appellants  may  not  conduct  their 
activities  without  being  subject  to  the 
prohibitions  in  9  940.5(a). 

(d)  Within  30  days  of  receipt  of  an 
appeal,  the  Assistant  Administrator  or 
his  or  her  designate  may  request  the 
appellant  or  any  person  to  submit  such 
information  as  the  Assistant 
Administrator  or  his  or  her  designate 
deems  necessary  in  order  for  him  or  her 
to  decide  the  appeal.  The  appellant  shall 
then  have  30  days  from  receipt  of  the 
request  for  additional  information  fitim 
the  Assistant  Administrator  or  his  or  her 
designate  to  supply  the  additional 
information.  The  Assistant 
Administrator  or  his  or  her  designate,  at 
his  or  her  discretion,  may  hold  an 
informal  hearing  on  the  appeal.  U  the 
Assistant  Administrator  or  his  or  her 
designate  determines  that  an  informal 
hearing  should  be  held,  he  or  she  may 
designate  an  officer  before  whom  the 
hearing  shall  be  held.  Notice  of  the  time, 
place,  and  subject  matter  of  the  hearing 
shall  be  published  in  the  Federal 
Register  within  120  days  after  receipt  of 


the  appeal  Such  hearing  shall  be  held 
no  later  than  30  days  following 
publication  of  the  notice  in  the  Federal 
Register,  unless  the  hearing  officer 
extends  the  time  for  reasons  he  or  she 
deems  equitable.  The  appellant  and  the 
Director  may  appear  personally  or  by 
counsel  at  the  hearing  and  submit  such 
material  and  present  such  arguments  as 
deemed  appropriate  by  the  hearing 
officer.  Within  60  days  after  the  record 
for  the  hearing  closes,  the  hearing  officer 
shall  recommend  a  decision  in  writing  to 
the  Assistant  Administrator  or  his  or  her 
designate. 

(e)  The  Assistant  Administrator  or  his 
or  her  designate  shall  decide  the  appeal 
based  on  the  record  before  the  Director 
and  any  further  information  submitted 
pursuant  to  a  request  to  the  Assistant 
Administrator  or  his  or  her  designate, 
and  the  recommendation  of  the  hearing 
officer  if  a  hearing  has  been  held.  If  a 
hearing  has  been  held  before  a  hearing 
officer,  the  Assistant  Administrator  or 
his  or  her  designate  may  adopt  the 
hearing  officer's  recommended  decision, 
in  whole  or  in  part,  or  reject  or  modify  it. 
In  any  event  if  a  hearing  is  held,  the 
Assistant  Administrator  or  his  or  her 
designate  shall  notify  the  appellant  and 
other  interested  persons  of  his  or  her 
decision  and  the  reason(s)  therefore  in 


writing  within  60  days  of  receipt  of  the 
recommended  decision  of  the  hearing 
officer.  If  an  informal  hearing  is  not 
held,  the  Assistant  Administrator  or  his 
or  her  designate  shall  notify  the 
appellant  and  other  interested  persons 
of  the  final  decision  and  the  reason(s) 
therefore  in  writing,  normally  within  60 
days  of  the  date  of  the  receipt  of 
adequate  information  to  make  the 
decision.  The  Assistant  Administrator  or 
his  or  her  designate's  decision  shall 
constitute  final  agency  action  for  the 
purposes  of  the  Administrative 
Procedure  Act 

(f)  Any  time  limit  prescribed  in  this 
section  may  be  extended  by  the 
Assistant  Administrator  or  his  or  her 
designate  for  good  cause  for  a  period  not 
to  exceed  30  days,  either  upon  his  or  her 
own  initiative,  or  upon  written  request 
fix)m  the  appellant  stating  the  reason(s) 
therefore. 

Appendix  I  to  Fart  940— Stellwagen 
Bank  National  Marine  Sanctuary 
Boundary  Coordinates 

Note:  Appendix  I  will  set  forth  the  precise 
boundaries  based  on  the  conunents  received 
on  the  DEIS/MP. 

[PR  Doc.  91-2854  Filed  2-7-01;  8:45  am] 
■tUNM  cow  WIO-OS-II 
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DEPARTMENT  OF  COMMERCE 


National 
AdmMatriMoN 


PubMc  I  laaiinga  on  ftm  Draft 
Eiwlrawnanlal  nipttct 


StaOwagan  Bank  Matlonal  Marina 
Sanctuary 

AQCNCV:  OfTice  of  Ocean  and  Coastal 
Resouroe  Management  (OCRM). 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Department  of 
Commerce  (DOC). 
action:  Notice. 


NOAA.  pursuant  to  sectioo 
205(b]  of  Public  Law  100-672,  and  as 
required  by  section  3(M(aK3)  ot  Public 
Law  92-532.  as  amended,  is  proposing  to 

designate  an  approximately  453  square 
nautical  mile  area  of  ocean  waters  over 
and  surrotuidiog  Stellwagen  Bank,  and 
the  submerged  lands  thereunder,  off  the 
coast  of  the  Commonwealth  of 
Massacfanwtts,  as  a  National  Marine 
Sanctuary.  Iliis  notice  announces 
NOAA's  intent  to  hold  public  hearings 
on  a  Draft  Environmental  Impact 
Statement/Management  Plan  (DEIS/MP) 
for  the  pro[>osed  Stellwagen  Bank 
National  Marine  Sanctuary.  The  purpose 
of  the  hearings  is  to  receive  the  views  of 
interested  parties  on  the  proposed 
designation  and  the  DEIS/MP.  The 
views  expressed  at  these  hearings,  as 
well  as  written  comments  received  on 
the  DEIS/MP.  will  be  considered  in  the 
preparation  of  the  Final  Environmental 
Impact  Statement/Management  Plan 
(FEIS/MP). 

DATES:  The  hearings  will  be  held  on 
March  11. 1991,  from  7  to  10  p.m.  at  the 
National  Marine  Fisheries  Service 
Conference  Room.  1  Blackburn  Drive. 
Gloucester,  MA;  on  March  12. 1991.  from 
7  to  10  p.m.  at  Council  Chambers,  City 
Hall.  1  junkins  Avenue,  Portsmouth  NH; 
on  March  13. 1991,  from  7  to  10  p.m.  at 
Old  Town  Hall.  Route  3A.  Duxbury.  MA; 
on  March  14. 1991.  from  7  to  10  p.m.  at 
City  Hall  Auditorium.  Commercial 
Street.  Provincetown.  MA;  and  on 
March  18. 1991.  from  1  to  4  p.m.  at 
Auditorium,  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue  NW..  Washington.  DC.  All 
interested  persons  are  invited  to  attend. 

FOM  FURTHCR  IWrOWMATlOW  CONTACT: 

Ms.  Susan  Durden.  Regional  Manager,  or 
Ms.  Sherrard  Foster.  Program  Specialist, 
Sanctuaries  and  Reserves  Division. 


Office  of  Ocean  and  Coastal  Reaource 
Management.  National  Ocean  Service. 
National  Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 
Avenue  NW.,  suite  714.  Washington,  DC 
20235,  (202/673-^128).  Copies  of  the 
DEIS/MP  are  available  upon  request  to 
the  Sanctiiaries  and  Reserves  Division 
(SRD). 

SUPPUONENTAIIY  MPOmiATION:  In  the 
Federal  Register  on  April  19, 1989, 
NOAA  announced  Stellwagen  Bank, 
MA,  as  an  active  candidate  for  National 
Marine  Sanctuary  designation  and  the 
intent  to  prepare  a  DEIS/MP  and  to  hold 
public  scoping  meetings  on  the  proposal 
to  designate  Stellwagen  Bank  as  a 
National  Marine  Sanctuary  (54  FR 
15787].  This  announcement  also 
described  the  study  area,  the  natural 
resources,  human  uses,  and  the 
designation  process  for  the  proposed 
Sanctuary. 

NOAA  has  prepared  the  DEIS/MP  in 
accordance  with  National  Marine 
Sanctuary  Program  regulations  (15  CFR 
part  822):  and  has  published  elsewhere 
in  this  issue  of  the  Federal  Registar  a 
Notice  of  Proposed  Rule,  Notice  of 
Proposed  Designation  and  Summary  of 
Draft  Management  Plan.  EPA  has 
published  elsewhere  in  this  issue  of  the 
Federal  Register  a  notice  of  public 
availability  of  the  DEIS/MP.  Based  on 
the  analysis  of  information  collected 
from  the  public  scoping  meetings, 
consultations  with  Federal,  State,  and 
local  agencies  and  research  scientists, 
among  others,  and  literature  review, 
NOAA  intends  to  designate  an 
approximately  453  square  nautical  mile 
(sq.  nmi]  area  of  ocean  waters  over  and 
surrounding  Stellwagen  Bank,  and  the 
submerged  lands  thereunder,  off  the 
coast  of  the  Commonwealth  of 
Massachusetts,  as  a  National  Marine 
Sanctuary.  The  preferred  boundary 
alternative  forms  an  approximately 
rectangular  area  around  the  entirety  of 
the  submerged  Stellwagen  Bank  feature, 
except  for  ^e  southern  border,  which 
coincides  with  the  seaward  limit  of 
Commonwealth  jurisdiction  waters,  as 
that  limit  occurs  along  the  northern  end 
of  Cape  Cod.  MA.  The  preferred 
boundary's  northern  border  is  situated 
approximately  six  nautical  miles 
southeast  of  Cape  Ann  (Gloucester), 
MA. 

Three  boundary  alternatives 
(including  the  preferred  alternative)  are 
presented  in  the  DEIS/MP.  The  Tirst 
boundary  alternative  is  the  smallest 
(approximately  259  sq.  nmi)  and 


encompasses  the  Stellwagen  Bank 
feature  and  a  portion  of  Stellwagen 
Basin,  west  of  the  Bank.  The  second 
alternative  is  the  preferred  alternative, 
described  above.  The  third  alternative 
(approximately  702  sq.  nmi)  includes  tke 
preferred  alternative,  with  extensions  to 
the  north,  east  and  west.  The 
environmental  consequences  of  each  of 
these  three  boundary  alternatives  are 
described  in  the  DEIS/MP. 

The  designation  of  the  Stellwagen 
Bank  area  as  a  National  Marine 
Sanctuary  would  provide  an  Integrated 
program  of  resource  protection,  researdi 
and  education  to  assist  in  the  long-term 
protection  and  management  of  its 
resources  and  qualities.  Resource 
protection  will  involve  coordination  and 
cooperation  with  other  agencies  in 
formulating  comprehensive  resource 
protection  policies  and  procedures, 
including  the  enforcement  of  regulations. 

Six  regulations  are  proposed, 
governing:  discharges  and  deposits  (both 
from  within  and  outside  of  Sanctuary 
boundaries);  industrial  material 
exploration,  development  and 
production  activities;  alteration  of  or   ■ 
construction  on  the  seabed  fmcluding.- 
but  not  limited  to  drilling  or  digging  into, 
or  dredging  the  seabed);  historical 
resources;  and  marine  reptiles,  marine 
mammals,  and  seabirds.  Two  additional 
activities  are  potentially  subject  to 
regulation:  hydrocarbon  activities,  and 
commercial  vessel  traffic  (other  than 
fishing).  Alternatives  to  the  proposed 
regulations  include  status  quo  and  non- 
regulatory  options. 

Research  planned  for  the  Sanctuary 
will  include  conducting  baseline  studies, 
as  well  as  monitoring,  analysis  and 
prediction  projects  to  provide 
information  needed  to  further 
understanding  of  marine  ecosystems, 
and  to  aid  in  resolving  management 
issues.  Education  programs  planned  for 
the  Sanctuary  will  be  directed  at 
improving  public  awareness  of  the 
Sanctuary's  resources  and  the  need  to 
manage  them  as  wisely  as  possible  to 
ensure  their  continuing  viability.  The 
Sanctuaries  and  Reserves  Division 
(SRD)  is  responsible  for  the  overall     - 
management  of  the  proposed  Sanctuary. 
The  SRD.  represented  by  an  on-site 
Sanctuary  Manager,  will  coordinate  its 
on-site  activities  with  State,  regional, 
and  other  Federal  agencies,  as  well  at( 
with  existing  inter-agency  programs    ■ 
involving  the  Gulf  of  Maine.  A 
Sanctuary  Advisory  Committee  (SAC) 
will  be  established  to  assist  interested 
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groups  and  agencies  in  participating  in 
Sanctuary  management,  and  to  advise 
the  on-site  Sanctuary  Manager.  The  SRD 
will  determine  the  structure, 
composition  and  functions  of  the  SAC. 
The  general  administrative  framework 
and  specific  roles  of  each  agency  in 
Sanctuary  management  are  described  in 
the  DEIS/MP. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  )anuary  31. 1991. 
Virginia  K.  Tippie, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
(FR  Doc.  91-2655  Filed  2-7-91;  8:45  am) 
SILLINQ  CODE  SSIO^O*.* 


1  ncwy 
February  %  1991 


Part  V 


Department  of 
Education 

SoBcltation  of  Comments  on  the  Federal 
Data  Elements;  Notice 


rs  ^ 


Federal  RegUier  /  Vol.  56.  No.  27  /  Friday.  February  8.  1991  /  Notices 


OEPARTMENT  OF  EDUCATION 

SoMclteUonofCowinentooothe 
Federal  Oita  Elements 

AOtNCv:  Department  of  Education. 

AcnON:  Notice  of  solicitation  of 
comments  on  the  Federal  data  elements. 


r.  The  Secretary  provides 
notice  that  the  Department  of  Education 
is  soliciting  comments  concerning  the 
implementation  of  the  first  sentence  of 
section  483(a)  of  the  Higher  Education 
Act  of  1965,  as  amended  (HEA)  which 
provides  that  the  Secretary  shall 
prescribe  a  common  financial  reporting 
form  to  be  used  to  determine  the  need 
and  eligibihty  of  a  student  for  financial 
assistance  under  the  major  student 
financial  assistance  programs 
authorized  by  title  IV  of  the  HEA  (Title 
rv.  HEA  programs). 
DATES:  Comments  must  be  received  on 
or  before  March  25, 1991. 
AOORESSts:  All  comments  concerning 
this  notice  should  be  addressed  to  Mr. 
Stephen  D.  Carter,  Chief,  Analysis 
Section.  Pell  Grants  Branch,  Division  of 
Policy  and  Program  Development,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.  (room  43ia  ROB-3). 
Washington.  DC  20202-5443. 
FON  RNrmcn  intowmation  contact: 
Ms.  Julia  Laurel,  Statistician,  Pell  Grant 
Branch.  Division  of  Policy  and  Program 
Development.  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW., 
(room  4318.  ROB-3),  Washington.  DC 
20202-5443.  Telephone  (202)  708-7888. 
SUPPLEMCNTARV INFOMNATKM:  Section 
483(a)  of  the  HEA,  20  U.S.C.  1090(a)(1), 
requires  the  Secretary  to  develop  a 
common  financial  reporting  form  to  be 
used  in  determining  the  need  and 
eligibility  of  a  student  under  the  major 
financial  assistance  programs 
authorized  under  the  Title  IV  of  the  HEA 
(Title  rv.  HEA  programs).  These 


programs  include  the  Pell  Grant, 
Supplemental  Educational  Opportunity 
Grant,  Stafford  Loan,  College  Work- 
Study,  Income  Contingent  Loan,  and 
Perkios  Loan  programs. 

The  Secretary  is  requesting  public 
comment  concerning  the  1992-93 
Federal  data  elements.  Federal  data 
elements  are  those  questions  contained 
on  both  the  Application  for  Federal 
Student  Aid  (AFSA)  and  the  Federal 
portion  of  the  Multiple  Data  Entry 
applications  that  can  be  used  to  apply 
for  Title  IV  aid  (known  as  "Federal 
core").  The  Secretary  is  especially 
interested  in  comments  concerning  the 
following: 

1.  All  aspects  of  the  design  of  the 
Federal  core  form  and  instructions, 
including  overall  appearance,  type  sizes, 
type  style,  the  use  of  shading,  the 
sequence  and  arrangement  of  data 
elements,  and  recommendations  for 
additional  data  elements. 

2.  The  clarity  of  the  Federal  core 
instructions. 

3.  The  burden  on  the  applicant 
population  in  completing  the  form  and 
recommendations  foi  keeping  this 
burden  to  a  minimum. 

4.  The  utility  of  including  in  the 
Federal  core  a  small  number  of  data 
elements  which  could  eliminate  the  need 
for  the  student  to  fill  out  a  separate 
application  for  a  Stafford  Loan. 

Invitadon  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
on  all  of  the  above  issues.  In  addition, 
comments  and  recommendations 
relating  to  the  placement,  or  "flow"  of 
the  Federal  core  questions  in  the 
following  financial  aid  applications  are 
requested: 

1.  Application  for  Federal  Student  Aid 
(AFSA). 

2.  SingleFile  Form  (United  Student  Air 
Funds). 


3.  Application  for  Pennsylvania  State 
Grant  and  Federal  Student  Aid 
(Pennsylvania  Higher  Education 
Assistance  Agency). 

4.  Application  for  Federal  and  State 
Student  Aid  (CSX  Commercial  Services, 
Inc). 

5.  Family  Financial  Statement 
(American  College  Testing  Program). 

6.  Financial  Air  Form  (College 
Scholarship  Service). 

Many  states  and  institutions  use  the 
data  contained  in  the  "Federal  core"  to 
award  their  own  aid.  However,  some 
states  and  institutions  require  the 
additional  data  contained  on  the 
Multiple  Data  Entry  forms  that  are 
outside  the  Federal  core  section.  Those 
questions  are  not  required  for  the 
Federal  programs.  Accordingly,  persons 
should  limit  their  comments  to  those 
questions  contained  in  the  Federal  core 
sections  (sections  A  through )  of  the 
Application  for  Federal  Student  Aid) 
and  not  comment  on  the  data  elements 
contained  in  the  sections  of  the  above 
forms  reserved  for  State  and 
institutional  aid  programs. 

All  comments  submitted  to  this  notice 
will  be  available  for  public  inspection, 
during  and  after  the  comment  period,  in 
room  4318,  ROB-3,  7th  and  D  Sti«ets 
SW.,  Washington,  DC  20202,  between 
the  hours  of  8:30  a.m.  and  4  p.m., 
Monday  through  Friday  of  each  week, 
except  Federal  holidays. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.063  Pell  Grant  Program;  84.007 
Supplemental  Educational  Opportunity  Grant 
Program;  84.032  Stafford  Loan  Program; 
84.033  College  Work-Study  Program;  84.226 
Income  Contingent  Ix>an  Program;  84.038 
Perkins  Loan  Program) 

Dated:  February  1, 1991. 
Leonard  L.  Haynes  III, 
Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  91-3051  Filed  2-7-91;  8:45  am] 
WUmO  COOE  4000-01-« 
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Part  VI 


Department  of  Defense 

Corps  of  Engineers,  Department  of  the 
Army 

33  CFR  Part  334 

Restricted  Area;  New  York  Harbor, 
Staten  Island,  New  York;  Final  Rule 
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DEPARTMENT  OF  DEFENSE 

Cofps  of  EngiiM4fSi  Dcpartnient  of 
the  Aimy 

33CFRPart334 

RMtrictod  Atm,  New  York  Harbor. 
Staten  Island,  NY 

AOCNCV:  U.S.  Army  Corps  of  Engineers, 

DoD. 

action:  Final  rule. 


;  The  Corps  of  Engineers  is 
establishing  a  naval  restricted  area  in 
the  waters  of  New  York  Harbor 
adjacent  to  the  Naval  Station  at 
Stapleton.  Staten  Island.  New  York.  The 
purpose  of  the  restricted  area  is  to 
reduce  the  safety  hazards  to  vessels  in 
the  area  and  security  risks  for 
Govermnent-owned  facilities  and 
vessels. 

EFFEcnvi  date:  February  a.  1991. 
TOM  nmTHcn  mromsATioN  comtact. 

Mr.  Richard  Tomer  at  (212)  264-9053  or 
Mr.  Ralph  T.  Eppard  at  (202)  272-1783. 
tUPPLEMCNTAiiY  mTOHMATiON:  Pursuant 
to  its  authorities  in  section  7  of  the 
Rivers  and  Harbors  Act  of  1017  (40  Stat. 
266;  33  U.S.C  1)  and  chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C.  3).  the  Corps  of 
Engineers  is  hereby  publishing  restricted 
area  regulations  in  33  CFR  334.85  which 
establishes  a  restricted  naval  area  in  the 
waters  of  New  Yoik  Harbor  adjacent  to 
Pier  One  Stapleton,  Staten  Island, 
Richmood  County,  New  York.  The 
restricted  area  encompasses  the  waters 
surrounding  the  naval  pier  where 
extensive  naval  operations  involving  the 
northeast  Surface  Action  Group  will 
occur.  These  operations  may  involve 
hehcopters  which  will  land  snd  take  off 
from  naval  vessels. 

The  purpose  of  the  restricted  area  is 
to  reduce  safety  hazards  and  security 
risks  by  protecting  persons  and  property 
from  the  dangers  encountered  in  naval 
operations,  and  by  safeguarding  the 
area  from  accidents,  sabotage  and  other 
subversive  acts.  Heavy  commercial 
vessel  traffic  as  well  as  civilian 
recreational  boating  in  New  York 
Harbor  create  the  danger  of  ship 
collisions  and  security  risks  in  ihe 
vicinity  of  the  Naval  Station. 

On  May  23. 1990,  this  proposal  was 
published  in  the  Notice  of  Proposed 
Rulemaking  section  of  the  Federal 
Register  with  the  comment  period 
expiring  on  June  22, 1990  (55  FR  21206/ 
21207).  In  addition,  the  New  York 
District  Engineer  published  a  Public 
Notice  on  June  23, 1990,  to  all  known 


interested  public  parties  and  to  Federal. 
Stats  and  local  officials  or  agendes 
which  are  included  in  the  New  York 
District  computerized  public  notice 
mailing  list  for  New  York  Harbor.  Only 
one  comment  was  received  in  response 
to  the  NPRM  or  public  notice  wUch 
raised  concerns  that  the  Navy  ndgbt  be 
unable  to  avoid  accidents,  in  U^t  of 
current  vessel  safety  problems  in  New 
York  Harbor  (e.g.  recent  oil  spills)  and 
the  Navy's  ovei  all  safety  record.  The 
commenter  also  questioned  the  need  for 
the  Naval  base  in  view  of  recent 
military  cutbacks.  We  have  determined 
that  the  comments  relate  primarily  to 
the  establishment  of  the  Naval  bMe 
(Homeport),  on  Staten  Island,  rather 
than  the  proposed  restricted  area. 
Similar  safety  concerns  were  considefed 
in  the  District  Engineer's  decisioo  to 
issue  the  permit  (DA  Permit  No.  14190) 
to  the  Navy  for  the  Homeport  fadttty. 
Since  the  purpose  of  the  restricted  area 
is  to  protect  the  public  from  the  risks  of 
damage  or  injury,  as  well  as  to  provide 
security  for  Government  property,  we 
find  that  the  restricted  area  will 
alleviate  the  safety  concerns  expressed 
by  the  commenter. 

The  restricted  area  is  divided  into  two 
parts.  The  area  extending  600  feet 
easterly  or  channelward  from  the  U.S. 
Pierhead  Line  is  closed  to  all  vessels 
and  persons  unless  speciflcally 
authorized  to  enter  by  the  ComoMiidiDg 
Officer,  NsYal  Station,  Staten  Island. 
The  remainder  of  the  area  is  open  to 
vessels  transiting  the  area  provided  they 
proceed  by  the  most  direct  route  without 
unnecessary  delay  or  stopping.  A 
portion  of  the  restricted  area  is  within 
Federal  Anchorage  23B,  a  commercial 
vessel  anchorage.  However,  commercial 
vessels  which  are  properly  anchored 
within  the  anchorage  area  will  be 
allowed  to  swing  into  the  seaward 
portion  of  the  restricted  area.  This 
provision  was  stated  in  the  preamble  to 
the  NPRM,  but  inadvertently  omitted 
from  the  proposed  regulation. 
Subparagraph  334.85(b)(3)  is  added  to 
allow  commercial  vessels  to  swing  into 
the  seaward  portion  of  the  restricted 
area  while  at  anchor  and  during  the  tide 
changes. 

Economic  Assessment  and  CertificaAaa 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Department  of 
Defense  and  the  provisions  of  EJO.  12291 
do  not  apply.  I  hereby  certify  that  this 
rule  will  have  no  significant  economic 
impact  on  a  substantial  number  of  smaH 
entities. 


list  of  SubjecU  hi  33  CFR  Fart  334 

Navigation  (water).  Transportation. 
Danger  zones. 

In  consideration  of  the  above,  the 
Corps  of  Engineers  is  hereby  amending 
part  334  of  title  33  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  Hie  authority  citation  for  part  334 
continues  to  read  as  follows: 

.\utliority:  40  StaL  286;  33  U.S.C  1  and  40 
Stat.  882;  33  U.S.C.  3. 

2.  Part  334  is  amended  by  adding  ' 
{  334.85,  to  read  as  follows: 

IMMS  New  York  Harbor,  adiacent  to  the 
tistlisluii  Naval  Station,  Staten  Mand,  New 
Yeilc;  reetrtcted  area. 

(a)  The  area.  The  waters  of  New  York 
Harbor  beginning  at  a  point  on  shore  at 
latitude  40°38'02"  N,  longitude  074*04'24" 
W;  thence  easterly  to  latitude 
40°38'02.5  "  N.  longitude  074°04'09"  W; 
thence  southerly  to  latitude  40°37'53"  N. 
longitude  074*04'07"  W;  thence  east- 
southeasterly  to  latitude  40*37'50"  N, 
longitude  074°03'50.2"  W;  thence  south- 
southeasterly  to  latitude  40*37'37.S"  N. 
longitude  074°03'46 '  W;  thence 
southwesterly  to  the  shore  line  at 
latitude  40°37'24.5"  N,  longitude 
074°04'18"  W;  thence  northerly  along  the 
shore  line  to  the  point  of  origin. 

(b)  The  regulations.  (1)  The  portion  of 
the  leatiicted  area  extending  from  the 
shore  oat  to  a  line  600  feet  east  of  the 
U.S.  Pierhead  Line  is  closed  to  all 
persons  and  vessels  except  those 
vessels  owned  by,  under  hire  to  or 
performing  work  for  Naval  Station  New 
York,  Staten  Island,  New  York. 

(2)  The  portion  of  the  restricted  area 
beginning  600  feet  seaward  of  the  U.S. 
Pierhead  Line  is  open  to  transiting 
vessels  only.  Vessels  shall  proceed 
across  the  area  by  the  most  direct  route 
and  without  unnecessary  delay.  For 
vessels  under  sail,  necessary  tacking 
shall  constitute  a  direct  route. 

(3)  Commercial  vessels  at  anchor  will 
be  permitted  to  swing  into  the  seaward 
portion  of  the  restricted  area  while  at 
anchor  and  during  the  tide  changes. 

(c)  Enforcement.  The  regulations  in 
this  section  shall  be  enforced  by  the 
CoBunanding  Officer,  Naval  Station 
New  York,  and  such  agencies  as  he/she 
shall  designate. 

Dated:  January  23, 1991. 

A()proved 
Patrick  I.  KeUy, 

UaiorCeaeral,  USA.  Director  of  Civil  Works. 
{FR  Doc.  n-3080  Filed  2-7-01;  8:45  am) 
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DCPARTMENT  OF  JUSTICE 

Bureau  Of  Prison* 

28  CFR  Part  524 

Control,  Custody,  Cars,  Trsatmsnt  and 
Instruction  of  Inniatss;  CIssslflcstlon 
and  Program  Review  of  Inmates 

AOENCV:  Bureau  of  Prisons,  Justice. 
action:  Proposed  rule. 

auMSUmy.  In  this  document,  the  Bureau 
of  Prisons  is  proposing  to  amend  its  rule 
on  Classification  and  Program  Review  of 
Inmates.  This  proposed  amendment 
makes  changes  in  procedure  regarding 
the  prep&ration  of  the  staff  summary 
and  the  program  review  report,  requires 
that  goals  be  stated  in  measurable  terms 
in  order  to  enhance  the  review  and 
evaluation  functions,  requires  program 
involvement  if  mandated  by  court  order, 
and  provides  that  a  program  review  be 
conducted  for  each  inmate  following 
initial  classification  at  least  once  every 
180  days.  The  intended  effect  of  this 
amendment  is  to  continue  to  ensure  that 
inmates  are  classified  to  the  most 
appropriate  level  of  custody  and 
programming  both  on  admission  and 
upon  review  of  their  status. 
DAm:  March  25. 1991. 
ADOHaawa;  Office  of  General  Counsel. 
Bureau  of  Prisons,  HOLC  room  741,  320 
First  Street  NW.,  Washington.  DC  20534. 
PON  RMTNM  MPOHMATION  CONTACT: 
Roy  Nanovic  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  307-3062. 
•UPfLBHOfTAflV  INFOWMATIOM.  The 
Bureau  of  Prisons  is  proposing  to  amend 
its  rule  on  Qassification  and  Program 
Review  of  Inmates.  This  proposed 
amendment  makes  changes  in  procedure 
regarding  the  preparation  of  the  staff 
summary  and  the  program  review 
report,  requires  that  goals  be  stated  in 
measurable  terms  In  order  to  enhance 
the  reriew  and  evabatkn  ftmctioiis, 
requires  proyam  involvemeDt  if 
mandated  by  coart  order,  and  provides 
that  a  program  review  be  conducted  for 
each  inmate  following  initial 
classification  at  least  once  every  180 
days.  The  existing  rule  on  this  subject, 
wUch  was  published  in  the  Federal 
Register  May  1. 1981  (46  FR  24899)  and 
amended  January  4. 1984  (49  FR  193). 
had  provided  for  a  program  review  at 
least  once  every  90  days  in  Security 
Levels  1. 2,  and  3  institutions  and  at 
least  once  every  180  days  in  Security 
Levels  4, 5,  6,  and  administrative 
institutions.  Program  reviews  will 
continue  to  be  conducted  at  least  once 
every  90  days  for  any  inmate  who  is 
within  two  years  of  the  projected 
release  date.  This  proposed  amendment 


also  makes  other  minor  editorial  and 
nomexKUatura  changes  which  make  no 
change  in  the  intent  of  the  regulation. ' 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  subnitting 
data,  views,  or  arguments  in  writing  to 
the  Bureau  of  Prisons,  320  First  Street 
NW..  HOLC  room  741.  Washington.  DC 
20534.  Comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken.  All 
comments  received  remain  on  file  for 
public  inspection  at  the  above  address. 
The  proposed  rule  may  be  changed  in 
light  of  the  comments  received.  No  oral 
hearings  are  contemplated. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  fior  the 
purpose  of  E.0. 12291.  After  review  of 
the  law  and  regulations,  the  Director, 
Bureau  of  Prisons  has  certified  that  this 
rule,  for  the  purpose  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  SM 

Prisonera. 

Dated:  January  29, 1991. 
J.  NOdiMl  Qubilui. 

Dinctar.  Banau  afPriaona. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.9e(q).  subchapter  B 
of  28  CFR  chapter  V  is  proposed  to  be 
amended  as  set  forth  below. 


PAirr  524-CiA88IFICATION  OF 
INMATES 

1.  The  authority  citation  for  28  CFR 
part  624  continues  to  read  as  foBowK 

Authority:  5  U.S.C  301: 18  U.S.C.  3SZ1-3528. 

sen.  aaz2,  sasi  400i,  40«2, 4oei.  4062 
(RapeaUd  as  to  coaduct  ocoirring  oa  or  after 
Noveinber  1, 1987),  5006-9024  (Repealed 
-October  12. 1964  as  to  conduct  occuRiag  afiar 
that  date).  S039;  21  U.S.C.  848;  28  U.SXl  OOa, 
510;28CFRa95-0.99. 

2.  Subpart  B  of  28  CFR  part  524. 
consisting  of  8  5  524.10  through  524.17.  is 
revised  to  consist  of  ({  524.10  tlvough 
524.16  and  read  as  follows: 

Suopert  D^*€teeeiflcetion  end  Preoram 
Review  of  Inmates 

2MC. 

524.10  Puipoae  and  scope 

524.11  Classification  team. 

524.12  Initial  classification  and  program 
reviews. 

524.13  Effect  of  a  detainer  on  an  inawte's 
program. 

524.14  Unscheduled  reviews. 


Sm. 

SM.15    Appeals  procedure. 

524.18    Study  and  observation  cases. 

Subpart  B— Claaaification  and  Program 
Review  of  Inmatea 

1 824.10  Purpoae  and  scope. 

It  is  the  policy  of  the  Bureau  of  Prisons 
to  classify  each  newly  committed 
inmate  within  four  weeks  of  the  inmate's 
arrival  at  the  institution  designated  for 
service  of  sentence  and  to  conduct 
subsequent  program  reviews  for  each 
inmate  at  regular  intervals.  The  Warden 
shall  establish^rocedures  to  ensure  that 
a  newly  committed  inmate  is  promptly 
assigned  to  a  classification  team. 

1824.11  Classification  teem. 

The  Warden  shall  ensure  that  each 
deparment  within  the  institution  has  the 
opportunity  to  contribute  to  the 
classification  process. 

(a)  At  a  minimum,  each  classification 
(unit)  team  shall  include  the  unit 
manager,  a  case  manager,  and  a 
counselor.  An  education  advisor  is  also 
ordinarily  a  member  of  the  team.  Where 
the  institution  does  not  have  unit 
management,  the  team  shall  include  a 
case  manager,  coimselor.  and  one  other 
staff  member. 

(b)  Each  member  of  the  classification 
team  shall  individually  interview  the 
newly  arrived  inmate  within  five 
working  days  of  the  inmate's  assignment 
to  that  team. 

{524.12    Initial  dssslflcation  and  program 


(a)  The  Warden  or  designee  shall 
ensure  that  each  newly  committed 
tamate  is  scheduled  for  initial 
classification  within  four  weeks  of  the 
inmate's  arrival  at  the  designated 
institution. 

(b)  Staff  shall  conduct  a  program 
review  for  each  inmate  following  initial 
classification  at  least  once  every  180 
days.  When  an  inmate  is  within  two 
yeers  of  the  projected  release  date,  a 
program  review  shall  be  conducted  at 
least  once  every  90  days. 

(c)  Staff  shall  notify  an  inmate  at  least 
48  hoars  prior  to  that  inmate's  scheduled 
appearance  before  the  classification 
team  (whether  for  the  initial 
classification  or  subsequent  program 
review).  An  iiunate  may  waive  in 
writing  the  48-hour  notice  requirement 
The  inmate  is  expected  to  attend  the 
initial  classification  meeting.  If  the 
inmate  refuses  to  appear  at  this  meeting, 
staff  shall  document  in  the  record  of  the 

sting  the  iiunate's  refusal  and,  if 
,  the  reasons  for  refusal.  An 
I  may  elect  not  to  attend  the 
sabsequent  program  review(8l.  but 
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ordinarily  most  indicate  this  intent  by 
signing  the  program  Review  Report  at 
least  24  hours  prior  to  the  sizheduled 
team  meeting.  When  an  inmate  does  not 
provide  this  signed  statement  bat  elects 
not  to  attend  the  program  review,  staff 
shall  incBcate  the  inmate's  refusal  to 
appear  and,  if  known,  the  reasons  for 
refusal  on  die  Program  Review  Report 
A  copy  of  this  report  is  to  be  {awarded 
to  the  inmate.  The  inmate  is  responsible 
for  becoming  aware  of,  and  will  be  held 
accountable  for,  the  classification 
team's  actions. 

(d)  Staff  shall  complete  a  Program 
Review  Report  at  the  inmate's  initial 
classification.  This  report  ordinarily 
includes  information  on  the  apparent 
needs  of  the  inmate  and  shall  offer  a 
correctional  program  designed  to  meet 
those  needs.  The  Program  Review 
Report  is  to  be  signed  by  the  unit 
manager  and  the  inmate,  and  a  copy  is 
to  be  provided  to  the  iimiate.  The 
correctional  programs  will  be  stated  in 
measurable  terms,  estabhshing  time 
limits,  performance  levels,  and  specific 
expected  program  accomplishments. 
Staff  will  document  progress  and  any 
program  changes  at  subsequent  reviews 
in  the  same  manner  in  a  new  Program 
Review  Report.  Each  sentenced  inmate 
who  is  physically  and  mentally  able  is 
assigned  to  a  work  program  at  the  time 
of  initial  classification.  The  inmate  may 
choose  not  to  participate  in  the  offered 
program,  unless  the  program  is  a  work 
assignment,  or  mandated  by  Bureau 
policy,  by  court  order,  or  by  statute. 

(e)  The  inmate  is  to  be  provided  with, 
and  must  sign  for,  a  copy  of  the  Program 
Review  Report.  If  the  inmate  refuses  to 
sign  for  a  copy  of  this  report,  staff 
witnessing  the  refusal  shall  place  a 
signed  statement  to  this  effect  on  the 
report.  Staff  shall  place  a  copy  of  the 
Program  Review  Report  in  the  inmate's 
central  file. 

(f)  A  staff  summary,  prepared  in 
memorandum  form  and  signed  by  both 
the  case  manager  and  unit  manager,  is 
required  for  inmates  for  whom  no 
presentence  investigation  is  available, 
for  inmates  who  are  serving  a  period  of 
study  and  observation,  or  for  inmates 
who  have  applied  for  transfer  to  a 
foreign  country  tmder  the  provisions  of 
the  treaty  transfer  program  (28  CFR  527, 
subpart  E).  In  such  cases,  the  staff 
summary  will  be  completed  within  five 
working  days  of  initial  classification  or 
before  the  completion  of  the  study  and 
observation  case  and  will  include 
information  on  the  inmate's  current 
offense  and  prior  record,  status  of 
pending  charges,  level  of  education, 
marital  history,  substance  abuse  history, 
physical  health  status  and  history. 


mental  health  status  and  commanity 
resources.  A  copy  of  the  staff  sununary 
will  be  provided  to  the  inmate  upon  the 
inmate's  request.  A  staff  summary  will 
not  be  routinely  prepared  in  cases 
except  as  noted  above,  or  for  inmates 
serving  sentences  of  less  than  one  year. 


S  524.13    Effect  of  a  detainer  en  an 
Inmete's  program. 

The  existence  of  a  detainer,  by  itself, 
ordinarily  does  not  affect  the  inmate's 
program.  An  exception  may  occur  where 
the  program  is  contingent  on  a  specific 
issue  (for  example,  custody)  which  is 
affected  by  the  deteiner. 

9  524.14    linsclteduled  reviews. 

Staff  shall  establish  a  procedure  to 
ensure  that  inmates  are  provided 
program  reviews  as  required  by  this 
rule.  Upon  request  of  either  the  inmate 
or  staff,  and  with  the  concurrence  of  the 
team  chairperson,  an  advanced  program 
review  may  occur. 


S  524.1S 

An  iimiate  may  appeal,  tiirough  the 
Administrative  Remedy  Procetlure,  a 
decision  made  at  initial  classifif»tion  or 
at  a  program  review. 

S  524.16   StadyaniobeerMBlonoeeea. 

Inmates  committed  to  the  custody  of 
the  U.S.  Attorney  General  for  purposes 
of  study  and  observation  are  excluded 
from  the  provisions  of  this  rule,  except 
for  the  preparation  of  a  staff  summary 
as  noted  in  §  524.12(f)  of  this  part. 

(FR  Doc.  91-3091  Filed  2-7-81;  8:45  am] 
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28  CFR  Part  540 

Control,  Cuatody,  Cara,  Traatmant  and 
Inatructioo  of  Inmatea;  Visiting 
Ragulationa 

agency:  Bureau  of  Prisons,  Justice. 
ACTION:  Proposed  rule. 

aWNMAIIY:  In  this  document  the  Bureau 
of  Prisons  is  proposing  to  amend  its  rule 
on  Visiting  Regulations.  The  proposed 
amendment  would  raise  the  age 
requirement  irora  sixteen  to  eighteen  for 
visits  by  children  unaccompanied  by  a 
responsible  adult  clarify  visiting 
procedures  for  inmates  in  detention  or 
segregation  status;  make  minor 
procedural  changes  for  the  preparation 
of  the  visiting  list;  update  references  to 
statutory  penalties  for  providing  or 
attempting  to  provide  contraband  to 
inmates,  and  make  other  editorial 
changes.  The  intended  effect  of  this 
amendment  is  to  provide  for  the 


continued  orderiv  operation  of  iiunate 

visiting. 

DATES:  Comments  due  by  March  25, 
1991. 

ADDRESSES:  Office  of  General  Counsel. 
Bureau  of  Prisons.  HOLC  room  741. 320 
First  Street  NW.,  Washingtoa  DC  20534. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  307-3062. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  proposing  to  amend 
its  rule  on  Visiting  Regulations.  A  final 
rule  on  tills  subject  was  published  in  the 
Federal  Re^^ster  June  30, 1960  (45  FR 
44220),  and  was  amended  on  July  18,    . 
1986  (51  FR  26126)  and  on  February  1, 
1991  (56  FR  4158). 

Section  540.44(e)  would  be  amended 
to  raise  the  age  requirement  from 
sixteen  to  eighteen  for  visits  by  children 
unaccompaided  by  a  responsible  adult 
This  diange  is  made  in  recognitioa  that 
eighteen  is  the  age  at  whicfa.  under 
federal  law,  a  person  is  an  aduit  and 
may  be  tield  fully  responsible  for  any 
misconduct  In  fi  540^0,  paragraph  (c)  is 
revised  to  clarify  that  an  inmate  in 
detention  or  segregation  status 
ordinarily  may  receive  visits  under  the 
same  rules  and  regulations  that  apply  to 
general  population  inmates,  providii^ 
such  visits  do  not  pose  a  threat  to  the 
security  or  orderly  operation  of  the 
institution.  In  such  cases,  the  Warden 
may  authorize  special  visiting 
procedures  to  preclude  such  a  threat.  In 
§  540.51,  paragraph  (b)(1)  is  amended  by 
revising  the  phrase  "shall  prepare  a  list 
of  aU  visitors"  to  read  "shall  compile  a 
visiting  list"  and  paragraph  (b)(4)  is 
amended  by  updating  references  to 
statutory  penalties  for  providing  or 
attempting  to  provide  to  an  inmate 
anything  whatsoever  without  the 
knowledge  and  consent  of  the  Warden. 
In  addition,  various  editorial  changes 
are  proposed  which  make  no  change  in 
the  intent  of  the  regulation. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  E.0. 12291.  After  review  of 
the  law  and  regulations,  the  Director, 
Bureau  of  Prisons  has  certified  that  this 
rule,  for  the  purposes  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Bureau  of  Prisons,  room  741.  320 
First  Street,  NW.,  Washington,  DC 
20534.  Comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken.  The 
proposed  rule  may  be  changed  in  light  of 
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the  conunenta  received.  No  oral  hearings 
are  contemplated. 

list  of  Subjects  in  21 CFR  Part  540 

Prisoners. 

Datfld:  February  4, 1901. 


Dinctor.  Bureau  ofPriaom. 

Accordingly,  pursuant  to  the 
nilemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  C7R  0.ge(q),  it  is  proposed 
to  amend  part  540  in  subchapter  C  of  28 
CFR.  chapter  V  as  set  forth  below. 

oUDCfNipVSr  U      mSUIUQOnV  MSraiQWINnli 

PART  540-CONTACT  WITH  PERSONS 
IN  THE  COMMUNITY 

1.  The  authority  citation  for  28  CFR 
part  540  is  revised  to  read  as  follows, 
and  all  other  authority  citations  within 
the  part  are  removed: 

Amhority:  5  U3.C  301. 551. 5S2a:  18  U.S.C. 
1791.  3571.  3021.  3822,  3824.  4001,  4042,  4081, 
4082  (Repealed  in  part  aa  to  conduct 
occurring  on  or  after  November  1. 1987), 
S008-S024  (Repealed  October  12, 1984  as  to 
conduct  occuning  after  that  date),  5039;  28 
U.S.C.  500. 510;  28  CFR  0.95-asa 


184040   [Amended!. 

2.  Section  540.40  is  amended  by 
revising,  in  the  last  sentence,  the  word 
"insure"  to  read  "ensure". 

3.  In  I  540.44,  paragraph  (e)  is 
amended  by  revising  the  heading  and 
first  sentence  to  read  as  follows: 

|Ma44   Regutarvtsttors. 

(e)  Children  under  Eighteen — Children 
under  the  age  of  eighteen  may  not  visit 
unless  accompanied  by  a  responsible 
adult  •  •  • 

4.  In  I  540.50.  paragraph  (b)(1)  is 
amended  by  revising  the  phrase  "Health 
Systems  Administrator"  to  read  "Health 
Services  Administrator",  and  paragraph 
(c)  is  revised  to  read  as  follows: 

I540J0   VWts  to  Inmates  not  m  regular 
population  statiia. 

•        •        •        •        * 

(c)  Detention  or  Segregation  Status — 
An  inmate  in  administrative  detention 
or  disciplinary  segregation  status  may 
ordinarily  receive  visits  in  accordance 
with  the  same  rules  and  regulations  that 
apply  to  general  population  inmates, 
providing  such  visits  do  not  pose  a 
threat  to  the  seouity  or  orderiy 
operation  of  the  institution.  In  such 
cases,  the  Warden  may  authorize 
special  visiting  procedures  to  preclude 
such  a  threat. 


5.  In  S  540.51,  paragraph  (g)(2)  is 
amended  by  adding  a  comma  after  the 
word  "embracing"  in  the  first  and  in  the 
second  sentences,  paragraph  (g)(4)  is 
amended  by  revising,  in  the  first 
sentence,  the  word  "officer"  to  read 
"visiting  room  officer",  paragraph  (b)(1) 
is  revised,  and  paragraph  (b)(4)  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

§540.51    Preceduroa. 


(b)*  *  • 

(1)  Staff  shall  ask  each  inmate  to 
submit  during  the  admission-orientation 
process  a  list  of  proposed  visitors.  After 
appropriate  investigation,  staff  shall 
compile  a  visiting  list  for  each  inmate 
and  distribute  that  list  to  the  inmate  and 
the  visiting  room  officer. 

*  «        •        *        * 

(4)  *  *  *  The  visiting  guidelines  shall 
include  specific  directions  for  reaching 
the  institution  and  shall  cite  18  U.S.C. 
1791.  which  provides  a  penalty  of 
imprisonment  for  not  more  than  twenty 
years,  a  fine,  or  both  for  providing  or 
attempting  to  provide  to  an  inmate 
anything  whatsoever  without  the 
knowledge  and  consent  of  the  Warden. 

•  •        •        *        * 

[FR  Doc  91-3092  Filed  2-7-ei:  8:45  am] 
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Airbus  Industrie.  5337 
Airplane,  small — 
Spin  resistant  airplanes,  design  and  type  certification, 
etc.;  correction.  5455 
British  Aerospace.  5338.  5339 

(2  documents) 
McDonnell  Douglas.  5341.  5342 

(2  documents) 
Pratt  &  Whitney,  5343 
Restricted  areas,  5345 

Standard  instrument  approach  procedures.  5346 
VOR  Federal  airways.  5345 
pnopoecomius 
Air  traffic  operating  and  flight  rules: 

Airport  noise  control;  hearings,  5576 
Airworthiness  directives: 
Boeing.  5368 
British  Aerospace.  5370.  5371 

(2  documents) 
General  Dynamics.  5372.  5374 

(2  doamients) 
Short  Brothers.  PLC.  5375 
Control  zones,  5376 
let  routes.  5378 
Restricted  areas.  5580 
VOR  Federal  airways.  5377 
NOnccs 

Exemption  petitions;  summary  and  disposition.  5447 
Exemption  petitions;  summary  and  disposition;  correction, 
5455 

Federal  Communications  Commission 

Monccs 

Senior  Executive  Service: 
Executive  Resources  and  Performance  Review  Board; 
membership,  5411 
Travel  reimbursement  program;  quarterly  report  5411 

Federal  Energy  Regulatory  Commission 
Nonccs 

Meetings;  Sunshine  Act.  5452 
Applications,  hearings,  determinations,  etc.: 
Mid  Louisiana  Gas  Co..  5411 

Federal  Higliway  Administration 

RULES 

Motor  carrier  safety  standards: 

Safety  fitness  procedures;  Form  MCS-150;  motor  carrier 

identification  report,  5363 

Nonccs 

Environmental  statements:  notice  of  intent 

Hillsborough  County.  Fl,  5448 


Federal  Maritime  Commission 
Noncfs 

Freight  forwarder  licenses: 
Standard  Shipping  Co.  et  al..  5412 

Federal  Reserve  System 
Nonccs 

Applications,  hearings,  determinations,  etc: 
East  Ridge  Bancshares,  Inc.  5412 
Evan  A.  Tessier  Trust  et  al.,  5413 
First  Waterloo  Bancshares,  In&.  5413 
Texhoma  Bancshares,  Ina,  5413 

Food  and  Drug  Administration 

NOTICES 

Committees;  establishment  renewal,  termination,  etc.: 

Tea  Experts  Board,  5415 
Food  additive  petitions: 

Eastman  Chemical  Co.,  5415 
Food  for  human  consumption: 
Food  Chemicals  Codex,  3rd  Edition;  monograph  changes; 
correction.  5455 
Human  drugs: 
Export  applications — 
Nitroglycerin  transdermal  system  5  &  10  MG  delivered/ 
24  hours.  5415 
New  drug  applications — 
Merrell  Dow  Pharmaceuticals,  Inc..  et  al..  5416 
Medical  devices;  premarket  approval: 
Datascope  Corp.;  Micross™  PTCA  Dilatation  Catheter 
correction.  5455 

Foraign  Assets  Control  Office 

RULES 

Foreign  assets  control: 

Vietnam:  remittance  of  family  funds,  5350 
Iraqi  sanctions  regulations: 

Iraq  and  Iraqi  government  entities;  census  of  blocked 
Iraqi  government  assets  and  claims.  5636 
Kuwaiti  assets  control.  5351 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Iowa,  5383 
Washington — 
Lamb-Grays  Harbor  plant  5384 

General  Services  Administration 

RULES 

Federal  property  management: 
Administration  and  coordination;  government  aviation, 
5356 
PROPOSED  RULES 

Nondiscrimination  on  basis  of  handicap  in  federally 
assisted  programs,  5380 

Healtli  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration;  Health 
Resources  and  Services  Administration;  National 
Institutes  of  Health;  Social  Security  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Health  education  assistance  loan  (HEAL)  program: 
Quarterly  interest  rates.  5417 
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National  vaccine  injury  compensation  program: 
Petitions  received,  5418,  5420 
(2  docimients) 

Housing  and  UriMn  Deveiopinent  Department 

RULES 

Minimum  property  standardb: 
Water  supply  systems:  chemical  and  bacteriological 
standards.  5349 

Indian  Affaire  Bureau 

PROPOSED  RULES 

Human  services: 
Indian  Child  Welfare  Act  of  1978;  regulatory  revisions 
consultation  sessions,  5568 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Tribal  self-governance  demonstration  planning  program, 
5530 

Interior  Department 

See  Indian  Affairs  Bureau;  Land  Management  Bureau: 
Mines  Bureau 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Nonresident  alien  individuals  and  foreign  corporations; 
untimely  filing  of  returns;  correction.  5455 

PROPOSED  RULES 

Income  taxes: 
Qualified  retirement  plans,  nondiscrimination 

requirement  and  employee  stock  ownership  plans, 

average  benefit  percentage  test  applications; 

correction,  5456 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Commissioner  and  Deputy  Assistant 

Commissioners  for  Employee  Plans  and  Exempt 

Organizations.  5451 

International  Trade  Administration 

NOTICES 

Antidumping: 
Color  picture  tubes  from — 

Korea.  5385 
Elemental  sulphur  from — 

Canada.  5391 
Light-walled  welded  rectangular  carbon  steel  tubing  from 

Taiwan,  5387 
Television  receivers,  monochrome  and  color,  from  Japan. 

5392 
Valves  and  connections,  of  brass,  for  use  in  fire 
protection  system,  firom  Italy,  5388 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  5385 
Countervailing  duties: 
Pig  iron  from  Brazil,  5401,  5403 
(2  documents) 

Justice  Department 

See  also  Antitrust  Division 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

5423 
Pollution  control;  consent  judgments: 

Larry  Fricker  Co.,  Inc..  et  al..  5424 

Witco  Corp.,  5424 
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Labor  Department 

See  Employment  and  Training  Administration;  Mine  Safety 
and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Oil  and  gas  leases: 

Wyoming,  5422 
Recreational  management  restrictions,  etc.: 

Valley  of  Fires  Recreation  Area  et  al..  NM;  site 
occupancy  limits;  correction,  5422 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Eastern  Coal  Corp.,  5425 

Mines  Bureau 

NOTICES 

Agency  information  coUection  activities  under  OMB  review. 
5422 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
North  Carolina.  5404 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
5425,5426 
^3  documents) 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
5427 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Institute  on  Deafiiess  and  Other  Communication 
Disorders,  5422 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 
Permits: 
Marine  mammals,  5405 
(2  documents) 

National  Science  Foundation 

NOTICES 

Meetings: 
Physics  Special  Emphasis  Panel,  5427 

Neighborhood  Reinvestment  Corporation 

NOTICES 

Meetings;  Sunshine  Act  5454 

Nudear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Alabama  Power  Co.,  5427 

Public  Service  Co.  of  Colorado,  5428 
Export  and  import  license  applications  for  nuclear  facilities 

or  materials,  5430 
Meetings: 

Nuclear  Safety  Research  Review  Committee,  5430 
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Reports;  availability,  etc.: 

New  standard  technical  specifications:  draft.  5430 
Applications,  hearings,  determinations,  etcj 

GPU  Nuclear  Corp.,  5431 

Tri-State  Associates,  Inc..  5432 

Personnel  Manegeinent  Office 
Nonccs 

Excepted  service: 
Schedules  A.  B,  and  C:  positions  placed  or  revoked — 
Update.  5433 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Heart  Month.  American  (Proc.  6247),  5305 
Women  and  Girls  in  Sports  Day.  National  (Proc.  6248), 
5645 

PutiHc  Healttt  Service 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration:  Food  and  Drug  Administration:  Health 
Resources  and  Services  Administration:  National 
Institutes  of  Health 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications:  exemptions,  renewals,  etc.,  5448,  5449 
(2  documents) 

Securities  and  Exchange  Commission 

NOT1CCS 

Ag»;ncy  information  collection  activities  under  0MB  review, 

5434 
Self-regulatory  organizations;  proposed  rule  changes: 

Midwest  Stock  Exchange,  Inc.,  5435 

National  Securities  Clearing  Corp.,  543tJ 

Options  Clearing  Corp.,  5437 
Applications,  hearings,  determinations,  etc.: 

Amdura  Corp..  5438 
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Social  Security  Administration 

RULES 

Supplemental  security  income: 
Children:  disability  determinations,  5534 

State  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Anti-terrorism  assistance  training,  5446 

Tennessee  Valley  Authority 

NOTICES 

Meetings:  Sunshine  Act,  5454 

Transportation  Department 

See  also  Coast  Guard:  Federal  Aviation  AdministraticHi: 
Federal  Highway  Administration;  Research  and  Special 
Programs  AdministratiGn 

NOTICES 

Aviation  proceedings: 
Agreements  filed:  weekly  receipts.  5446 


Certificates  of  public  convenience  and  necessity  and 
,        foreign  air  carrier  permits;  weekly  applications,  5447 

Treasury  Department 

See  Customs  Service;  Foreign  Assets  Control  Office; 

Internal  Revenue  Service 

Veterans  Affairs  Department 

NOTICES 
Loan  guaranty: 
Percentage  to  determine  net  value  of  property,  5451 
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PndaaatkiB  6247  af  FebnMiy  7,  IBM. 
Anmicaii  Heart  M cm^  1981 


By  the  PiesidaBt  of  dM  Umtad  Stata*  of  America 

A  Proclamation 

In  recent  years,  we  have  learned  much  about  what  we  can  do  to  avoid  heart 
attack,  stroke,  and  other  forms  of  cardiovascular  disease.  For  example,  we 
know  how  important  it  is  to  discourage  use  of  tobacco  products,  particuleirly 
among  young  Americans.  We  also  know  that  controlling  blood  pressure, 
following  a  diet  low  in  fat  and  cholesterol,  and  exercising  regularly  arc  all 
prudent  ways  of  reducing  the  risk  of  cardiovascular  disease. 

Although  significant  progress  has  been  made  in  the  struggle  to  overcome 
cardiovascular  disease,  we  must  not  become  complacent.  Heart  attack,  stroke, 
and  other  forms  of  cardiovascular  disease  continue  to  claim  the  lives  of  nearly 
1  million  Americans  every  year — one  American  approximately  every  32  sec- 
onds. 

Nearly  68  million  Americans  currently  suffer  from  one  or  more  forms  of 
cardiovascular  disease,  including  high  blood  pressure,  coronary  heart  disease, 
rheumatic  heart  disease,  and  stroke.  Contrary  to  widely  held  assumptions, 
heart  disease  does  not  occur  primarily  in  old  age;  studies  show  that  5  percent 
of  all  heart  attacks  occur  in  people  yoimger  than  age  40  and  more  than  45 
percent  occur  In  people  younger  than  age  65. 

Women  as  well  as  men  are  at  risk.  Heart  attack  is  the  number  one  killer  of 
American  women,  surpassing  even  breast  cancer  and  lung  cancer.  Almost  half 
of  the  more  than  500,000  persons  who  die  each  year  of  heart  attack  are 
women. 

While  statistics  tell  us  much  about  the  prevalence  of  cardiovascular  disease  in 
the  United  States,  they  cannot  measure  the  pain  and  suffering  endiu^d  by 
victims  and  their  families.  Heart  attack  and  other  forms  of  heart  and  blood 
vessel  disease  also  inflict  a  heavy  toll  on  our  Nation  in  terms  of  health  care 
costs  and  lost  productivity.  The  annual  costs  of  related  medical  services  and 
lost  work  due  to  disability  total  in  the  billions  of  dollars. 

Since  1948.  the  Federal  Government,  through  the  National  Heart.  Lung,  and 
Blood  Institute,  and  the  American  Heart  Association,  a  private  nonprofit 
organization,  have  spent  millions  of  dollars  on  educational  programs  and 
research  into  cardiovascular  disease.  The  American  Heart  Association  esti- 
mates that  it  has  invested  more  than  $900  million  In  research  since  it  became  a 
national  voluntary  health  organization  in  the  late  1940s.  That  great  Investment 
has  been  made  possible  by  the  generosity  of  the  American  people  and  the 
dedicated  efforts  of  more  than  3  million  volunteers. 

During  American  Heart  Month  we  recognize  the  importance  of  such  ongoing 
efforts  in  the  public  and  private  sectors.  We  also  reaffirm  our  commitment  tc 
overcoming  cardiovascular  disease. 
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The  Congress,  by  Joint  Resolution  approved  December  30, 1963  [77  Stat  843; 
36  U.S.C  160b),  has  requested  that  the  President  issue  an  annual  proclamation 
designating  February  as  "American  Heart  Month." 

NOW.  THEREFORE.  I  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  February  1991  as  American  Heart 
Month.  I  invite  the  Governors  of  the  States,  the  Commonwealth  of  Puerto  Rico, 
officials  of  other  areas  subject  to  the  jurisdiction  of  the  United  States,  and  the 
American  people  to  join  me  in  reaffirming  our  commitment  to  combating 
cardiovascidar  diseases  and  stroke. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day  of 
February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifteenth. 
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This  section  of  th«  FEDERAL  HbUIStbH 
contains  regulatory  docunwnlB  having 
gananv  appRcaoMy  ano  logal  aftoct,  niost 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put>iiah«tf  under  SO  Wtos  pursuant  to  44 
U.8.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
l9y  the  SupefMendenl  of  Documents. 
Prices  of  new  books  an  Istad  in  th« 
first  FEDERAL  REGISTER  issue  of  each 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  SarviM 

7CFRPart981 

[FV-91-2S4IFR] 

HandOng  Of  Atomnda  Qrowm  In 
Calffomia;  Revision  of  Salablo  and 
Reserve  Percentage*  for  tlw  1990-91 
Crop  Year 

AOENCV:  Apicuhural  Marketing  Service, 
USDA. 

action:  Interim  final  rule  witii  request 
for  comments. 

summary:  This  interim  final  rule  invites 
comments  on  revising  the  salable  and 
reserve  percentages  for  marketable 
California  almonds  received  by  handlers 
during  the  1990-91  crop  year,  which 
began  on  fuly  1, 1990.  The  salable 
percentage  will  be  increesed  froiii  t&  to 
70  percent  and  the  reserve  percentage 
will  be  decreased  from  35  to  30  percent, 
while  die  export  percentage  will  remain 
at  0  percent  This  action  relaxes 
restrictions  on  hantfiers  and  is 
necessary  to  provide  a  sufficient 
quantity  of  ahnonds  to  meet  trade 
demand  and  carryover  needs. 
DATES:  February  11, 1991.  Comments 
which  are  received  by  March  13, 1991 
will  be  considered  prior  to  any 
finalization  of  this  interim  final  rule 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  nnist 
be  sent  in  trijrficate  to  die  Docket  Clerk, 
Marketing  CMer  Administration  Brandh. 
F&V,  AMS*  VSDK  room  2S25-S,  P.O. 
Box  96456.  Washington,  DC  20090-6456. 

Comments  should  reference  die 
docket  Rmnber  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  wiB  be  availaUe  for  pablic 
inspection  in  the  OfBce  of  the  Dodcet 
Qerk  during  regtdar  business  homv. 


FOR  FURTHER  INFORMATIOM  CONTACT: 

Sheila  Young,  Marketing  Order 
Administration  Branch,  F&V,  AMS. 
USDA,  room  2S25-S,  P.a  Box  96456, 
Washington.  DC  20090-6456;  telephone: 
(202)  475-5992. 
SUPPLEMENTARY  INFORMATION:  This 

interim  final  rule  is  issued  under 
marketing  agreement  and  Order  No.  981 
(7  CFR  part  981],  both  as  amended, 
hereinafter  referred  to  as  the  order, 
regulating  die  hemdling  of  almonds 
grown  in  CaMomia.  1^  order  is 
effective  onder  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  AcL 

This  interim  final  rule  has  been 
ret  ie  wed  by  die  U.S.  Department  of 
Agricultmv  CUSDA)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pizrsoant  to  requirements  set  forth  in 
die  Regulatory  Flexibility  Act  (RFA),  die 
Administrator  of  the  Agricrdtoral 
Marketing  Service  (Alki^  has 
considered  die  economic  impacf  of  this 
action  oo  small  entities. 

Hm  pnxpose  of  die  RFA  is  to  fit 
regulatory  actions  to  dw  scale  of 
business  subject  to  such  actions  in  ordw 
that  small  businesses  will  not  be  ondnly 
or  disproportioDately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
anique  in  that  th^  are  broogfat  about 
through  group  acticm  of  essentially  rasaU 
entities  acting  on  thor  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  conqpatibility. 

There  are  approxiikatdy  85  handlers 
of  almonds  who  are  subject  to 
regulation  under  the  ordier  and 
approximately  7X00  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000^  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majwity  of  handlers 
and  producers  of  California  ahnonds 
may  be  classified  as  small  entities. 

Tins  action  decreases  the  quantity  of 
California  almonds  which  handlers  must 
widihold  from  normal,  competitive 
markets  to  meet  their  reserve 
obligations  under  the  order  for  the 
1990-01  crop  year.  The  quantity  of 


almonds  which  handlers  must  withhold 
to  meet  their  reserve  oMigetians  wiD  be 
decreased  from  35  percent  of  30  percent 
of  marketable  almonds  received  by 
handlers  for  their  own  sccosoits  during 
die  1990-91  crop  year.  The  salable 
percentage  of  the  crop,  which  could  be 
sold  by  handlers  in  any  maricet.  wiU 
increase  boa  d&  percent  to  70  percent 
Therefore,  this  action  relaxes 
restrictions  on  California  almond 
handlers  and  wifl  not  impose  any 
additional  burden  or  costs  on  hsndlers. 

On  September  21. 1990,  a  final  rule 
was  published  in  the  Fediaial  Registar 
|S6  FR  38793]  e8tablisfaii«  sal^e. 
reserve,  and  expml  percentages  of  66 
percent,  35  percent,  and  0  percent, 
respectively,  for  the  1990-01  crop  year. 
That  action  was  based  on  two 
recommendations  of  the  Almond  Board 
of  California  (Board),  which  works  with 
the  USDA  in  administering  the  order. 
The  recommendatifHis  were  made  on 
June  27  and  July  25, 1990.  The 
recommendations  were  made  pursuant 
to  9S  981.47  and  981.49  of  the  order, 
based  on  die  then  current  estimates  of 
marketable  supply  and  combined 
domestic  and  export  trade  demand  iai 
the  1990-81  crop  year. 

On  December  3. 1990,  the  Board  met 
to  review  the  salable  and  reserve 
percentages  that  had  been  established 
for  the  1900-91  crop  year  and  the  supply 
and  demand  estimates  from  which  those 
percentages  were  derived.  At  that 
meeting,  pursuant  to  section  081.48  of 
the  order,  the  Board  recommended  an 
increase  in  the  salaUe  percentage  from 
65  percent  to  70  percent  of  the  1900-91 
marketable  production,  and  a 
corresponding  decrease  in  the  reserve 
percentage  from  35  percent  to  30 
percent 

The  estimates  used  in  reviewing  the 
salable  uid  reserve  percentages  arc 
shown  below.  The  Board's  July  25, 1990, 
estimates  are  shown  as  a  basis  for 
comparison. 

Marketinq  Poucy  Estimates— 1 990 
Crop 
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Estimated  1990  crop  production 
remains  at  655.0  million  kemelweight 
pounds.  Estimated  weight  loss  resulting 
from  the  removal  of  inedible  kernels  by 
handlers  and  losses  during 
manufacturing  also  stays  the  same  at 
26.0  million  kemelweight  pounds. 
Therefore,  marketable  production 
remains  at  6294)  million  kemelweight 
pounds.  The  Board's  estimates  of 
domestic,  export  and  total  trade 
demand  also  remain  the  same  at  190.0. 
375.a  and  565.0  million  kemelweight 
pounds,  respectively. 

Based  on  more  current  information, 
the  Board's  estimate  of  carryin  on  July  1, 
1990.  has  decreased  from  215.0  to  202.0 
million  kemelweight  pounds.  The 
Board's  revised  estimates  also  include 
an  increase  in  desirable  carryover  from 
59J)  to  77.2  million  kemelweight  pounds. 
The  desirable  carryover  is  the  quantity 
of  salable  almonds  deemed  desirable  to 
be  carried  out  on  June  30. 1991.  for  early 
season  shipment  during  the  1901-42  crop 
year  until  the  1991  crop  is  available  for 
market  After  taking  carryin  and 
desirable  carryover  into  account  the 
adjusted  trade  demand  is  increased 
from  409.0  to  440^  million  kemelweight 
pounds.  The  increase  in  the  salable 
percentage  from  65  percent  to  70  percent 
will  meet  the  higher  trade  demand 
needs. 

The  remaining  30  percent  (18&8 
million  kemelweight  pounds)  of  the  1990 
crop  marketable  production  will  be 
withheld  by  handlers  to  meet  their 
reserve  obligations.  All  or  part  of  these 
almonds  could  be  released  to  the  salable 
category  if  it  is  found  that  the  supply 
made  available  by  the  salable 
percentage  is  insufficient  to  satisfy 
1990-©!  trade  demand  needs,  including 


desirable  carryover  requirements  for  use 
during  the  1991-92  crop  year.  The  Board 
is  required  to  make  any 
recommendations  to  the  Secretary  to 
increase  the  salable  percentage  prior  to 
May  15. 1991.  Alternatively,  all  or  a 
portion  of  the  reserve  almonds  would  be 
sold  by  the  Board,  or  by  handlers  under 
agreement  tvith  the  Board,  to 
governmental  agencies  or  charitable 
institutions  or  for  diversion  into  almond 
oil.  almond  butter,  animal  feed,  or  other 
outiets  which  the  Board  finds  are 
noncompetitive  with  existing  normal 
markets  for  almonds. 

The  order  permits  the  Board  to 
include  normal  export  requirements 
with  domestic  requirements  in  its 
estimate  of  trade  demand  when 
recommending  the  establishment  of 
salable,  reserve,  and  export  percentages 
for  any  crop  year.  For  the  1990-01  crop 
year,  estimated  exports  are  included  in 
the  trade  demand.  Thus,  an  export 
percentage  of  0  percent  was  established 
by  the  final  rule  published  in  tlie  Federal 
Register  on  September  21, 1900  [55  FR 
38793].  Therefore,  reserve  ahnonds  are 
not  eligible  for  export  to  normal  export 
outiets.  However,  handlers  may  ship 
their  salable  almonds  to  export  markets. 
The  export  percentage  is  not  changed  as 
a  result  of  tlds  actioa 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  interim  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  the  Board's 
recommendation  and  other  available 
information,  it  is  found  that  to  revise 
8  961.237  so  as  to  change  tiie  salable  and 
reserve  percentages  for  almonds  during 
the  crop  year  beginning  on  July  1, 1990, 
as  set  forth  below  will  tend  to  effectuate 
the  declared  policy  of  the  Act 

Pursuant  to  5  U.S.C  653.  it  is  also 
found  and  determined  that  it  is 
impractical,  uimecessary.  and  contrary 
to  the  public  interest  to  give  preliminary 
notice  prior  to  putting  this  rule  into 
effect  and  that  good  cause  exists  for  not 
postponing  tiie  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  This 
final  action  increases  the  quantity  of 
almonds  that  may  be  marketed 
immediately:  (2)  this  action  was 
discussed  at  a  public  meeting:  (3)  some 
handlers  have  exhausted  their  supply  of 
almonds  for  the  salable  market  and 
should  be  apprised  as  soon  as  possible 
of  the  salable  percentage  for  almonds 
contained  in  this  interim  final  rule:  (4) 
this  action  is  a  relaxation  of  a 


regulation:  and  (5)  this  action  provides 
for  a  30-day  comment  period. 

List  of  Subjects  in  7  CFR  Fait  981 

Almonds.  Marketing  agreements, 
Nuts.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  amended  as 
follows: 

PART  Ml— AUIIONOS  GROWN  IN 
CAUFORNIA 

1.  The  autiiority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  StaL  31,  as 
amended:  7  U.S.C  601-674. 

Subpart— Salabto,  ReMrv*.  and  Export 
Parcantagaa 

2.  Section  981.237  is  revised  to  read  as 
follows: 

Note:  This  section  wiU  not  appear  in  tiie 
annual  Code  of  Federal  Regulations. 

S  981.237    Salable,  reserve,  and  export 
percentages  for  almonds  during  tiM  crop 
year  beginning  on  July  1, 199a 

The  salable,  reserve,  and  export 
percentages  during  the  crop  year 
beginning  on  July  1, 1990,  shall  be  70 
percent  30  percent  and  0  percent 
respectively. 

Dated:  February  6, 1901. 

Robert  C  Keenay. 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  91-3203  Filed  2-8-01: 6:45  am] 
HUMQ  COM  S410-ei-H 


7  CFR  Parta  1001, 1002  and  1004 

(Docfcel  No*.  AO-14-A82  and  AO-14-A62- 
ROI.  AO-71-A77  and  AO-71-A77-R01,  and 
AO-160-A6S  and  AO-160-A65-RO-1:  AMS- 
88-105  and  DA-t»>028] 

Milk  in  tha  N«w  England,  Naw  Yorfc- 
Naw  Jaraay  and  MIddIa  Atlantic 
Markating  Araaa;  Ordar  Amanding 
Ordara 

AQINCV:  Agricultural  Marketing  Service. 
USDA. 

Acnow:  Fmal  rule. 

summary:  For  the  New  England,  New 
York-New  Jersey  and  Middle  Atiantic 
Federal  miUc  orders,  this  action  adopts 
3-class  pricing  provisions  that  are 
uniform  among  the  three  northeast 
orders  and  between  these  orders  and 
other  Federal  milk  orders,  and  the  same 
method  of  determining  Class  II  prices 
Uiat  is  used  in  other  orders.  These 
changes  will  assure  greater  equity  in 
intermarket  sales  of  milk. 
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For  the  New  England  order  (Order  1), 
adopted  changes  allow  producer- 
handlers  to  receive  diverted  producer 
milk  from  pooled  handlers  and  eliminate 
the  postmark  date  as  a  basis  for 
determining  whether  late  payment 
charges  are  due  on  handler  payments  to 
the  producer-settlement  fund. 

Changes  in  the  New  York-New  Jersey 
order  (Order  2]  establish  minimum  Class 
I  utilizistion  requirements  for  pool  plants 
and  bulk  tank  units,  and  adopt 
proposals  dealing  with  the  qualification 
of  producer  milk  for  pooling.  Order  2 
transportation  allowances  are  adjusted 
to  more  closely  relate  the  location  value 
of  milk  to  the  costs  incurred  in 
transporting  milk  from  farms  and 
country  plants  to  the  market's  major 
consumption  centers. 

For  the  Middle  AUantic  milk  order 
(Order  4],  diverted  milk  is  to  be  priced 
at  the  location  to  which  it  is  diverted. 

More  than  the  required  number  of 
producers  in  each  of  the  marketing  areas 
have  approved  the  amendments  to  the 
order  for  their  market 

EFFECnVK  date:  April  1, 1991. 

FOR  PUIITHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  room  2968. 
Soutii  Building,  PO  Box  96456, 
Washington.  DC  20090-6456.  (202)  447- 
7183. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
tide  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultival  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amendments  will  promote  more  orderly 
marketing  of  milk  by  producers  and 
regulated  handlers. 

Prior  documents  in  the  proceeding: 

Notice  of  Hearing:  Issued  June  7. 1988; 
published  June  10. 1988  (53  FR  21825). 

Supplemental  Notice  of  Hearing: 
Issued  September  29, 1988;  published 
October  4, 1988  (53  FR  38963). 

Notice  of  re-opened  Hearing:  Issued 
August  10, 1989;  published  August  16, 
1989  (54  FR  33709).  (To  consider  changes 
in  Class  U  pricing  for  40  orders). 

Partial  Recommended  Decision: 
Issued  September  20, 1969;  published 
September  26. 1980  (54  FR  39377). 


Partial  Final  Decision:  Issued 
December  12, 1989;  published  December 
18. 1989  (54  FR  51749). 

Order  Amending  the  New  York-New 
Jersey  Order  Issued  January  25, 1990; 
published  January  31. 1990  (55  FR  3196). 

Recommended  Decision:  Issued  May 
18, 1990;  published  May .25, 1990  (55  FR 
21556). 

Extension  of  Time  for  Filing 
Exceptions  to  the  Recommended 
Decision:  Issued  July  10, 1990;  published 
July  16, 1990  (55  FR  28918). 

Final  Decision:  Issued  November  30, 
1990;  published  December  11, 1990  (55 
FR  50934). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  New  England, 
New  York-New  Jersey  and  Middle 
Atlantic  orders  were  first  issued  and 
when  they  were  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultival  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  part  900).  a 
public  hearing  was  held  upon  certain 
proposed  amendments  to  the  tentative 
marketing  agreements  and  to  the  orders 
regulating  the  handling  of  milk  in  the 
New  England.  New  York-New  Jersey 
and  Middle  Atiantic  mafketing  areas. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

(2)  The  parity  prices  of  miUc,  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  areas;  and 
the  minimiun  prices  specified  in  the 
orders  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest  and 

(3)  The  said  orders  as  hereby 
amended  regulate  the  handling  of  milk 
in  the  same  manner  as,  and  are 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  or 
commercial  activity  specified  in. 


mariceting  agreements  upon  which  a 
hearing  has  been  held. 

(b)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  faUure  of  handlers 
(exduding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  the  aforesaid 
marketing  areas,  to  sign  proposed 
marketing  agreements,  tends  to  prevent 
the  effectuation  of  the  declared  policy  of 
the  Act 

(2)  The  issuance  of  this  order 
amending  the  orders  is  the  only 
practical  means  pursuant  to  the 
declared  policy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  orders;  and 

(3)  The  issuance  of  the  order 
amending  each  of  the  specified  orders  is 
approved  or  favored  by  more  than  the 
required  number  of  producers  who 
during  the  determined  representative 
period  were  engaged  in  the  production 
of  milk  for  sale  in  the  marketing  areas. 

List  of  SubjecU  in  7  CFR  Parts  1001, 1002 
and  1004 

Dairy  products.  Milk,  Milk  marketing 
orders. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  New  England. 
New  York-New  Jersey  and  Middle 
Atiantic  marketing  areas  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the 
aforesaid  orders,  as  amended,  and  as 
hereby  further  amended,  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  1001, 1002  and  1004  continues  to 
read  as  follows: 

Authority:  Sees.  1-19, 48  SUt  31,  a« 
amended:  7  U.S.C.  601-674. 

PART  1001-«ILK  IN  THE  NEW 
ENGLAND  MARKETING  AREA 

2.  Section  10O1.5  is  revised  to  read  as 
follows: 

91001.5  Distributing  plant 

Distributing  plant  means  a  processing 
and  packaging  plant. 

§9 1001.5a-1001.5c    (Removed] 

2a.  Sections  1001.5a  through  1001.5c 
are  removed. 

3.  Section  1001.6  is  revised  to  read  as 
follows: 

91001.6  Supply  plant 

Supply  plant  means  a  plant  at  which 
facilities  are  maintained  and  used  for 
washing  and  sanitizing  cans  and  to 
which  milk  is  moved  from  dairy  farmers' 
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farms  in  cant  and  it  there  accepted, 
weighed  or  measured,  sampled,  and 
cooled,  w  it  is  a  plant  to  which  milk  is 
moved  from  dairy  farmers'  farms  in  tank 
trucks. 

4.  Section  1001.7  is  revised  to  read  as 
follows: 

f  1001.7    PeolPtant 

Except  as  provided  in  paragraph  (d)  of 
this  section,  "pool  plant"  means: 

(a)  A  distributing  plant  from  which: 

(1)  Not  less  than  40  percent  of  its  total 
receipts  of  fluid  milk  products  (except 
filled  milk]  in  any  month,  or  in  either  of 
the  2  preceding  months,  are  disposed  of 
as  Class  I  (except  filled  milk];  and 

(2]  Route  disposition  (except  filled 
milk]  in  the  marketing  area  in  the  month: 

(i]  Is  not  less  than  10  percent  of  its 
total  receipts  of  fluid  milk  products 
(except  filled  milk); 

(ii)  Exceeds  its  route  disposition  in 
any  other  Federal  marketing  area;  and 

(lii]  Exceeds  700  quarts  on  any  dey  a: 
a  daily  average  of  300  quarts. 

fb]  A  supply  plant  which  meets  the 
conditions  specified  in  paragraphs 
(a)(l],  (2),  or  (3)  of  this  section.  Receipts 
and  disposition  of  filled  milk  shall  be 
excluded  in  determining  whether  a  plant 
has  met  these  conditions.  For  the 
purposes  of  this  paragraph,  milk 
received  at  a  plant  from  a  cooperative 
association  in  its  capacity  as  a  handler 
under  1 1001.9(d]  shall  be  considered  as 
having  been  received  at  that  plant  from 
dairy  farmers'  farms. 

(1)  It  is  a  plant  from  which  in  any 
month  of  August  and  December  at  least 
15  percent,  and  in  any  month  of 
September  through  November  at  least  25 
percent,  of  its  total  receipts  of  milk  from 
dairy  farmers'  farms  is  ^pped  as  fluid 
milk  products,  other  than  as  diverted 
milk,  to  pool  distributing  plants. 

(2)  For  any  month  of  August  through 
December,  it  is  one  of  a  group  of  plants 
that  meets  the  conditions  specified  in 
this  paragrapL 

(i)  The  handler's  written  request  for 
continuation  of  pool  supply  plant  status, 
which  the  plant  held  under  the  handler's 
operation  in  the  preceding  month,  is 
received  by  the  market  administr^or  on 
or  before  the  IStfa  day  of  the  month. 

(ii)  The  group  of  plants,  considered  as 
a  unit,  meets  the  shipping  requirements 
specified  in  paragraph  (b)(1)  of  this 
section. 

(iii)  To  qualify  as  a  pool  supply  plant 
under  this  paragraph  in  December  of 
any  year,  the  plant  considered 
individually,  shall  have  shipped  at  least 
5  percent  of  its  total  receipts  of  milk 
from  dairy  fanners'  farms  as  Quid  milk 
products,  other  than  as  diverted  milk,  to 
pool  distributiog  plants  in  on*  of  the 


months  of  August  through  December  of 
that  year. 

(iv)  In  the  event  of  the  failure  of  a 
group  of  plants  to  meet  fully  the 
requirements  of  paragraph  (b](2)(ii)  of 
this  section,  termination  of  pool  supply 
plant  status  shall  be  limited  to  the  least 
number  of  plants  which  will  result  in  the 
remaining  supply  plants  meeting  the 
requirements  of  paragraph  (b)(2](ii)  of 
this  section.  If  such  termination  becomes 
necessary,  the  handler  shall  be 
permitted  to  designate  which  plants 
shall  continue  to  have  pool  plant  status 
for  the  month. 

(v)  For  the  purposes  of  this  paragraph, 
any  supply  plant  operated  by  a 
cooperative  association  that  is  also  a 
handier  under  1 1001.g(d]  may  be 
considered  as  one  of  a  group  of  plants. 
In  that  event,  the  group's  total  receipts 
of  milk  from  dairy  farmers'  farms  shall 
be  the  total  of  such  receipts  by  the 
association  other  than  at  any  of  its 
plants  that  is  not  one  of  the  group,  and 
the  group's  qualifying  shipments  shall 
consist  of  the  qualifying  shipments  from 
the  plants  in  the  group  plus  the  quantity 
of  milk  moved  by  the  association  in  its 
capacity  as  a  handler  under  1 1001.9(d) 
from  farms  of  its  members  to  pool 
distributing  plants. 

(3)  For  any  month  of  January  through 
July,  it  is  a  plant  from  which  at  least  15 
percent  of  its  total  receipts  of  milk  from 
dairy  fanners'  farms  is  shipped  as  fluid 
milk  products,  other  than  as  diverted 
milk,  to  pool  distributing  plants  or  it  is  a 
plant  that  meets  the  requirements  for 
automatic  pool  plant  status  specified  in 
this  paragraph.  The  automatic  pool  plant 
status  of  a  plant  shall  be  revoked  for 
any  month  for  which  the  market 
administrator  has  received  the  handler's 
written  request  for  revocation  on  or 
before  the  16th  day  of  that  month.  In 
that  event,  the  plant  shall  not  have 
automatic  pool  plant  status  in  any 
subsequent  month  of  the  current  January 
through  July  period. 

(i]  The  plant  was  a  pool  supply  plant 
under  this  order  in  each  of  the  preceding 
months  of  August  through  December  or 

(ii)  The  plant  was  a  pool  supply  plant 
under  this  order  in  at  least  two  of  the 
preceding  months  of  August  through 
December  and  would  have  been  such  a 
plant  in  all  other  months  in  that  period 
had  it  not  been  a  pool  plant  under  the 
New  York-New  Jersey  Federal  order. 

(4)  No  plant  shall  bie  a  pool  supply 
plant  in  any  month  in  which  it  is 
operated  as: 

(i)  A  pool  distributing  plant:  or 
(ii)  A  regulated  plant  under  another 
Federal  order  if  its  Class  I  disposition  of 
fluid  milk  products,  except  filled  milk,  in 
the  marketing  area  regulated  by  that 
order  exceeds  its  shipments  of  fhiid  mUk 


products,  except  filled  milk,  to  pool 
distributing  plants  under  this  order. 

(c)  Each  plant,  other  than  a  plant 
operated  as  a  pool  distributing  plant  or  a 
pool  supply  plant,  that  is  located  in  the 
marketing  area  and  operated  by  a 
cooperative  association  shall  be  a  pool 
plant  in  any  month  in  which  its  route 
disposition  does  not  exceed  2  percent  of 
its  total  receipts  of  fluid  m^^k  products. 
Receipts  and  disposition  oi  filled  milk 
shall  be  excluded  in  determining 
whether  a  plant  has  met  these 
conditions. 

(d)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  An  exempt  distributing  plcmt  under 
S  1001.8(e): 

(2)  The  plant  of  a  producer-handler 
under  any  Federal  order 

(3)  A  plant  designated  as  a  regular 
pool  plant  under  the  New  York-New 
Jersey  Federal  order;  or 

(4)  Any  plant  for  which  the  market 
administrator  determines  that  a 
specified  proportion  or  quantity  of  the! 
receipts  from  dairy  fanners  and  of  milk 
bom  other  sources  handled  at  a  plant  is 
not  available  for  Class  I  use  because 
there  is  in  force  an  unconditional 
contract  for  the  plant  to  supply  fluid 
milk  products  for  Qass  n  or  Class  in 
use.  the  plant  shall  not  be  a  pool  plant 
for  the  month  in  which  the  market 
administrator  notifies  the  handler  of  the 
determination  and  for  any  subsequent 
month  in  which  the  contract  is  in  force 
for  any  part  of  the  month. 

5.  Section  1001.8  is  revised  to  read  as 
follows: 

ilOOIJ    Nonpod  plant 

Nonpool plant  means  a  plant  (except 
a  pool  plant)  which  receives  milk  from 
dairy  farmers  or  is  a  milk  or  filled  milk 
manufacturing,  processing  or  bottling 
plant.  The  following  categories  of 
nonpool  plants  are  further  defined  as 
follows: 

(a)  Other  order  plant  means  a  pool 
plant  under  another  Federal  order  or 
any  other  plant  at  which  all  fluid  milk 
products  handled  become  subject  to  the 
classification  and  pricing  provisions  of 
another  Federal  order. 

(b)  Producer-handler  plant  means  a 
plant  operated  by  a  producer-handler  as 
defined  in  any  order  (including  this  part) 
issued  pursuant  to  the  Act 

(c)  Partially  regulated  distributing 
plant  means  a  nonpool  plant  that  is  not 
a  regulated  plant  under  another  Federal 
order,  a  producer-handler  plant  or  an 
exempt  distributing  plant  and  fi^m 
which  there  is  route  disposition  In  the 
marketing  area  during  tlia  month. 

(d)  Unregulated  supply  plant  means  a 
nonpool  plant  that  it  not  an  other  order 
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plant  a  producer-handler  plant  or  an 
exempt  distributing  plant  frt)m  which 
fluid  milk  products  are  shipped  during 
the  month  to  a  pool  plant 
(e)  Exempt  distributing  plant  means: 

(1)  A  plant  other  than  a  pool  supply 
plant  or  a  regulated  plant  under  another 
Federal  order,  that  meets  all  the 
requirements  for  status  as  a  pool 
distributing  plant  except  that  its  route 
disposition  (exclusive  of  filled  milk)  in 
the  mariceting  area  in  the  month  does 
not  exceed  700  quarts  on  any  day  or  a 
daily  average  of  300  quarts. 

(2)  A  plant  that  is  operated  by  a 
governmental  agency  and  frvm  which 
there  is  route  disposition  in  Uie 
marketing  area. 

6.  Section  1001.9  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


1 1001 J 


(d)  Any  cooperative  association  with 
respect  to  the  milk  that  is  moved  from 
farms  in  tank  trucks  operated  by,  or 
under  contract  to,  the  association  to 
pool  plants  or  as  diverted  milk  to 
nonpool  plants  for  the  account  of,  and  at 
the  direction  of,  the  association.  "The 
association  shall  be  considered  as  the 
handler  wdio  received  the  milk  from  the 
dairy  fanners.  However,  the  cooperative 
association  shall  not  be  the  handler  with 
respect  to  the  milk  moved  from  any  farm 
if  the  association  and  the  operator  of  the 
pool  plant  to  which  milk  from  sudi  farm 
is  moved  both  submit  a  request  in 
writing,  on  or  before  the  due  date  for 
filing  the  monthly  reports  of  receipts  and 
utilization,  that  tiie  operator  of  die  pool 
plant  be  considered  as  the  handler  who 
received  the  milk  bom  the  dairy  fanner, 
and  the  pool  plant  operator's  request 
states  that  the  pool  plant  operator  is 
purchasing  the  milk  from  such  farm  on 
the  basis  of  the  farm  bulk  tank 
measurement  readings  and  die  butterfat 
tests  of  samples  of  tbs  milk  taken  fit>m 
the  farm  bulk  tank. 

7.  Section  1001.10  is  revised  to  read  as 
follows: 

11001.10   Prodiie«r4Mndtar. 

Producer-handler  means  any  person 
who,  during  the  month,  is  both  a  dairy 
farmer  and  a  handler  and  who  meets  all 
of  the  following  conditions: 

(a)  Provides  as  the  person's  own 
enterprise  and  at  the  person's  own  risk 
the  maintenance,  care,  and  management 
of  the  dairy  herd  and  other  resources 
and  facilities  that  are  used  to  produce 
milk,  to  process  and  package  such  milk 
at  the  producer-handler's  own  plant  and 
to  distribute  it  as  route  disposition. 


(b)  The  person's  own  route  disposition 
constitutes  the  majority  of  the  route 
disposition  from  the  plant 

(c)  The  quantity  of  route  disposition  in 
the  marketing  area  from  the  person's 
plant  is  greater  than  in  any  other 
Federal  marketing  area. 

(d)  The  producer-handler  receives  no 
fluid  milk  products  except  frx>m  such 
handler's  own  production  and  from  pool 
handlers,  either  by  fransfer  or  diversion 
pursuant  to  ( 1001.15.  If  the  producer- 
handler's  receipts  from  own  production 
and  the  total  route  disposition  from  the 
producer-handler's  plant  each  exceed 
4,300  poimds  per  day  for  the  month,  the 
producer-handler's  receipts  from  pool 
plants  are  not  in  excess  of  2  percent  of 
receipts  from  own  production.  For  the 
purposes  of  this  paragraph,  the 
producer-handler's  receipts  of  fluid  milk 
products  shall  include  receipts  bom 
plants  of  other  persons  at  aU  retail  and 
wholesale  outiets  that  are  located  in  a 
Federal  marketing  area  and  operated  by 
the  producer-handler,  an  affiliate,  or  any 
person  who  controls  or  is  controlled  by 
the  producer-handler. 

8.  Section  1001.12  is  amended  by 
revising  paragraphs  (e)  and  (f)  to  read  as 
follows: 

11001.12   Produear. 


(e)  A  dairy  farmer  who  is  a 
governmental  agency  that  is  operating 
an  exempt  distributing  plant  under 

1 1001.e(e)(2): 

(f)  A  dairy  farmer  with  respect  to 
salvage  product  assigned  under 

1 1001.44(a)(7)(U); 

•        •        *       •        * 

9.  Section  1001.14  is  revised  to  read  as 
follows: 

81001.14   OtiMrsourcamNk. 

"Other  source  milk"  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  i)y: 

(a)  Receipts  of  fluid  milk  products  and 
bulk  products  specified  in  §  1001.40(b)(1) 
from  any  source  other  than  producers, 
handlers  described  in  §  1001.9(d),  or 
pool  plants; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
i  1001.40(b)(1): 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

8  1001.40(b)(1),  and  products  produced 
at  the  plant  during  the  same  month) 
&t>m  any  source  which  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month:  and 

(d)  Receipts  of  any  milk  product  (other 
than  a  fluid  milk  product  or  a  product 
specified  in  8  1001.40(b)(1))  for  which 


the  handler  fails  to  establish  a 
disposition. 

la  Section  1001.15  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  of  paragraph  (a)  and 
the  first  sentence  of  the  introductory 
text  of  paragraph  (b)  to  read  as  follows: 

81001.15   Mvartodmni. 

•        •        •        •        * 

(a)  Milk  that  a  handler  in  its  capacity 
as  the  operator  of  a  pool  plant  reports  as 
having  been  moved  from  a  dairy 
farmer's  farm  to  the  pool  plant  but 
which  the  handler  caused  to  be  moved 
from  the  farm  to  another  plant  if  the 
handler  specifically  reports  such 
movement  to  the  other  plant  as  a 
movement  of  diverted  milk,  and  the 
conditions  of  paragraph  (a)  (1)  or  (2)  of 
this  section  have  been  met  •  •  • 

(b)  Milk  that  a  cooperative 
association  in  its  capacity  as  a  handler 
under  8  1001.9(d)  caused  to  be  moved 
bom  a  dairy  farmer's  farm  to  a  nonpool 
plant  if  the  association  specifically 
reports  the  movement  to  such  plant  as  a 
movement  of  diverted  milk,  and  the 
conditions  of  paragraph  (b)  (1)  or  (2)  of 
this  section  have  been  met  *  *  * 


11.  In  8  1001.16.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

81001.16    Exempt  mML 


(a)  Fluid  milk  products  received  at  a 
pool  plant  in  bulk  from  a  nonpool  plant 
to  be  processed  and  packaged,  for  which 
an  equivalent  quantity  of  packaged  fluid 
milk  products  is  returned  to  the  operator 
of  the  nonpool  plant  during  the  same 
month,  if  the  receipt  of  bulk  fluid  milk 
products  and  return  of  packaged  fluid 
milk  products  occur  during  an  interval  in 
which  the  facilities  of  the  nonpool  plant 
at  which  the  fluid  milk  products  are 
usually  processed  and  packaged  are 
temporarily  unusable  because  of  fire, 
flood,  storm,  or  similar  extraordinary 
circumstances  completely  beyond  the 
nonpool  plant  operator's  control; 

(b)  Packaged  fluid  milk  products 
received  at  a  pool  plant  fix>m  a  nonpool 
plant  in  return  for  an  equivalent 
quantity  of  bulk  fluid  milk  products 
moved  from  a  pool  plant  for  processing 
and  packaging  during  the  same  month,  if 
the  movement  of  bulk  fluid  milk 
products  and  receipt  of  packaged  fluid 
milk  products  occur  during  an  interval  in 
which  the  facilities  of  the  pool  plant  at 
which  the  fluid  milk  products  are 
usually  processed  and  packaged  are 
temporarily  unusable  because  of  fire, 
flood,  storm,  or  similar  extraordinary 
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clrcumstancM  completely  beyood  the 
pool  plant  operator't  control: 

12.  Section  1001.17  Is  revised  to  read 
as  follows: 

|10t1.17    nHMmHi  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  of  the  following  products  in 
fluid  or  frozen  form:  Milk,  skim  milk, 
lowfat  milk,  milk  drinks,  buttermilk, 
filled  milk,  and  milkshake  and  Ice  milk 
mixes  containing  less  than  20  percent 
total  solids.  Inrhiding  any  such  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids, 
concentrated  (if  in  a  consumer-type 
package),  or  reconstituted. 

(b)  The  term  fluid  milk  product  shall 
notinciude: 

(1)  Evaporated  or  condeiued  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or 
sweetened],  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  glass  or  all-metal  containers  or 
aseptically  packaged  and  hermetically 
sealed  In  toil-lined  paper  containers, 
any  product  that  contains  by  weight  less 
than  6.5  percent  nonfat  milk  solids,  and 
whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

13.  Section  100L18  is  revised  to  read 
as  follows: 


IKMI.It    FhMi 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream)  or  a  mixture  of  cream  and  milk 
or  skim  milk  containing  10  percent  or 
more  butterfat  with  or  without  the 
addition  or  other  ingredients. 

14.  A  new  1 1001.21  is  added  to  read 
as  follows: 


flOOUl    Product  I 

The  prices  specified  In  this  section  as 
computed  and  published  by  the  Director 
of  the  Dairy  Division.  Agricultural 
Marketing  Service,  shall  be  used  in 
calciilating  the  basic  Class  D  formula 
price  pursuant  to  8  1001.51(b),  and  the 
term  "work-day"  as  used  herein  shall 
mean  each  Monday  through  Friday  that 
Is  not  a  national  holiday. 

(a)  Butter  price  means  the  simple 
average  of  the  prices  per  pound  of 
approved  (92-score)  butter  on  the 
Qiicago  Mercantile  Exchange  for  the 
work-days  during  the  first  15  days  of  the 
month,  using  the  price  reported  each 
week  as  the  price  for  the  day  of  the 


report  and  for  each  succeeding  work- 
day until  the  next  price  is  reported. 

(b)  Cheddar  cheese  price  means  the 
simple  average  for  the  work-days  during 
the  first  IS  days  of  the  month,  of  the 
prices  per  poimd  of  cheddar  chee»e  in 
40-pound  blocks  on  the  National  Cheese 
Exchange  (Green  Bay.  WI).  The  price 
reported  for  each  week  shall  be  used  as 
the  price  for  the  day  on  which  reported, 
and  for  each  succeeding  work-day  until 
the  next  price  is  reported. 

(c)  Nonfat  dry  milk  price  means  the 
simple  average  of  the  prices  per  pound 
of  nonfat  dry  milk  for  the  work-days 
during  the  first  15  days  of  the  month 
computed  as  follows: 

(1)  Use  the  prices  (using  the  midpoint 
of  any  price  range  as  one  price)  reported 
each  week  for  high  heat  low  heat  and 
approved  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area: 

(2)  Compute  a  simple  average  of  the 
weekly  prices  for  the  three  types  of 
nonfat  thy  milk  in  paragraph  (c)(1)  of 
this  section.  Such  average  shall  be  the 
daily  price  for  the  day  on  which  the 
prices  were  reported  and  for  each 
preceding  woik-day  until  the  day  such 
prices  were  previously  reported:  and 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2]  of  this  section  for  the 
work-dsys  during  the  fint  15  days  of  the 
month  end  compute  the  simple  average 
thereof. 

°  (d)  Edible  whsy  price  means  the 
simple  average  d  the  prices  per  pound 
of  edible  whey  powder  for  the  Central 
States  production  area  for  the  work- 
days during  the  first  15  days  of  the 
month.  The  prices  used  shall  be  the 
price  (using  the  midpoint  of  any  price 
range  as  one  price)  reported  each  week 
as  the  daily  price  for  the  day  on  which 
reported,  and  for  each  preceding  work- 
day until  the  day  such  price  was 
previously  reported. 

15.  Section  1001  JO  is  revised  to  read 
as  follows: 

flOOlJO   Reponaefreeelpteand 


On  or  before  the  8th  day  after  the  end 
of  each  month,  or  not  later  than  the  10th 
day  if  the  report  is  delivered  In  peraon  to 
the  office  of  the  market  administrator, 
each  handler  shall  report  for  such  month 
to  the  market  administrator,  in  the  detail 
and  on  the  forms  prescribed  by  the 
market  administrator,  as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  the  handler's  pool  plants,  shall  report 
the  quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk 
(including  the  specific  quantities  of 
diverted  milk  and  receipts  bom  the 
handler's  own  production): 


(2)  Receipts  of  milk  from  cooperative 
associations  in  their  capacity  as 
handlers  under  S  1001.SJ(d); 

(3)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  fri>m  other 
pool  plants: 

(4)  Receipts  of  other  source  milk: 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  i  1001.40(b)(1): 

(6)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been  fuUy 
regulated  shall  be  reported  in  lieu  of 
producer  milk.  Such  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in 
i  1001.g(d)  shall  report 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers:  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  shall  report  bulk  milk 
received  at  a  handler's  pool  plant  from  e 
cooperative  association  in  its  capacity 
as  the  operator  of  a  pool  plant  or  as  a 
handler  under  i  1001.9(d).  if  such  milk 
was  rejected  by  the  handler  subsequent 
to  such  handler's  receipt  of  the  milk  on 
the  basis  diet  it  was  not  of  marketable 
qtwlity  at  the  time  the  milk  was 
delivered  to  the  handler's  plant  and 
such  milk  was  removed  bom  the  plant  in 
bulk  form  by  the  cooperative  association 
and  was  replaced  with  other  milk  frxira 
the  association.  Except  for  purposes  of 
this  paragraph  and  1 1001.31(b),  such 
milk  that  was  so  removed  from  the 
handler's  plant  shall  be  treated  for  all 
other  purposes  of  the  order  as  though  it 
had  not  been  delivered  to  and  received 
at  the  handler's  plant 

(e)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  the  handler's 
receipts  and  utilization  of  milk,  filled 
milk,  and  milk  products  in  such  maimer 
as  the  market  administrator  may 
prescribe. 

16.  Section  1001.31  is  revised  to  read 
as  follows: 

f  1001.31    Ottier  reports  of  reedpls  and 


(a)  Each  handler  who  dumps  fluid 
milk  products  at  a  pool  plant  shalL 
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(1)  Give  the  market  administrator,  at 
the  request  and  in  accordance  with 
instructions  of  the  market  administrator, 
advance  notice  of  the  handler's 
intention  to  dump  such  products  and  the 
quantities  Involved:  and 

(2)  Submit  to  the  market  administrator 
at  the  time  and  in  the  manner  prescribed 
by  the  market  administrator  such 
detailed  reports  of  dumpage  as  die 
maricet  administrator  requests. 

(b)  Each  handler  who  intends  to  have 
a  receipt  of  unmarketable  milk  replaced 
widi  other  milk  in  die  manner  described 
under  S  1001.30(d)  shall  give  the  market 
administrator,  at  the  request  and  in 
accordance  with  instructions  of  the 
market  administrator,  advance  notice  of 
the  handler's  intention  to  have  such  milk 
replaced. 

(c)  In  addition  to  the  reports  required 
purauant  to  paragraphs  (a)  and  (b)  of 
this  section  and  |i  1001.30  and  1001.32, 
each  handler  shall  report  such  other 
information  as  the  market  administrator 
deems  necessary  to  verify  or  estabUsh 
such  handler's  obligation  under  the 
order. 

17.  Section  1001.40  is  revised  to  read 
as  follows: 


(1001,40   Clessss  of  utMatten. 

Except  as  provided  in  1 1001.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  e  handler  pursuant  to 
1 1001.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Clau  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraph  (b)  end  (c)  of  this 
section; 

(2)  In  packaged  inventory  of  fluid  milk 
products  at  the  end  of  the  month:  and 

(3)  Not  spedficelly  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  aass  Umilk.  Class  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  eggnog.  and  any  product 
containing  artificial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product  or 
eggnog,  except  as  otherwise  provided  in 
paragraph  (c)  of  this  section: 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  rb](l)  of  this  section: 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing 
establishment  (other  dian  a  milk  or 
filled  milk  plant]  at  which  food  products 
(other  than  milk  products  and  filled 
milk)  are  processed  and  from  which 
there  is  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  In  consumer-type 
packager,  and 


(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  and 
their  by-products  (whey): 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  mora 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes: 

(iii)  Any  concentrated  milk  product  in 
bulk  fluid  form  other  than  that  specified 
in  paragraph  (c)(l)(iv)  of  this  section: 

(iv)  Plastic  cream,  frozen  cream, 
anhydrous  milkfat  aerated  cream,  sour 
cream  and  sour  half  and  holt  and  sour 
cream  mixtures  containing  nonmilk 
items: 

(v)  Custards,  puddings,  pancake  mixes 
and  buttermilk  biscuit  mixes,  yogurt  and 
any  other  semi-solid  product  resembling 
a  Class  II  product  sikI  containing  less 
than  10  percent  butterfat 

(vi)  Formulas  especially  prepared  for 
in^t  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers:  aiul 

(vii)  Candy,  soup,  bakery  products 
end  other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public 

(c)  aass  a  milk.  Qass  m  milk  shoU 
be  oil  skim  milk  and  butterfat 

(1)  Used  to  produce: 

(i)  Cheese  (odier  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd 
cottage  cheese)  and  its  by-products 
(whey); 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form: 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  in  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened]  in  a 
consumer-type  package;  and 

(vi)  Any  product  not  otherwise 
specified  in  this  section. 

(2)  In  inventory  at  the  end  of  die 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products  end  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  dumped  by  a  handler  If 
the  market  administrator  is  notified  of 
such  dumping  in  advance  and  is  given 
the  opportunity  to  verify  such 
disposition; 

(5)  In  fluid  milk  products  or  in  any 
product  q>ecified  in  paragraph  (b)(1)  of 
this  section  that  is  destroyed  or  lost 
under  extraordinary  circumstances: 


(6)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  punuant  to  1 1001.17; 
and 

(7)  In  shrinkage  assigned  pursuant  to 
S  1001.41(a)  to  the  receipts  specified  in 
§  1001.41(a)(2)  and  in  shrinkage 
specified  in  i  1001.41  (b)  and  (c). 

16.  Section  1001.41  is  revised  to  read 
as  follows: 

{1001,41    Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pureuant  to  f  1001.30.  the 
maiicet  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfot 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(l]  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraphs;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product 

(b)  The  shrinkage  of  skim  milk  and 
butterfat  respectively,  assigned 
punuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  e  handler  described  in 

8 1001.9(d)): 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  milk 
received  from  a  hiandler  described  in 

8  1001.9(d)  and  in  milk  diverted  to  such 
plant  frxim  another  pool  plant  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  shall  be 
2  percent 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
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bulk  tank  Mmples,  the  applicable 
percentage  •hall  be  tero; 

(4)  Plus  1.5  percent  of  the  tkim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  miOc 
and  butterfat.  respectively,  in  bulk  fluid 
mUk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  n  or  Class  III 
classification  is  requested  by  the 
operators  of  both  plants: 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  receipts 
from  dairy  fanners  for  other  markets 
and  in  bulk  fluid  milk  products  received 
from  imregulated  supply  plants, 
excluding  the  quantity  for  which  Class  n 
or  Class  ni  classification  is  requested  by 
the  handler  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)  (1).  (2),  (4),  (6).  and  (6)  of 
this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat.  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  1 1001.9(d),  but  not  in  excess 
of  0.5  percent  of  the  skim  milk  and 
butterfat.  respectively,  in  such  milk.  If 
the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  for  the  cooperative 
association  shaU  bis  zero. 

19.  Section  1001.42  is  revised  to  read 
as  follows: 

11001.42   CtaseHleationollramfersaiid 


(a)  Transfen  and  diversions  to  pool 
plants.  Skim  milk  or  butterfat 
transferred  ch*  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  I 
milk  unless  the  operators  of  both  plants 
request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  oi  such  transfers  or 
diversions  shall  be  subject  to  the 
following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat.  respectively,  remaining  in 
such  class  at  the  transferee-plant  or 
divertee-plant  after  the  computations 
pursuant  to  i  1001.44(aMl2)  and  the 
corresponding  step  of  1 1001.44(b). 


(2)  If  the  transferor-plant  or  divertor- 
plant  received  during  the  month  other 
source  milk  to  be  allocated  pursuant  to 
1 1001.44(a)(7)  or  the  corresponding  step 
of  I  iaoi.44(b).  the  skim  milk  or 
butterfat  so  transferred  or  diverted  shall 
be  classified  so  as  to  allocate  the  least 
possible  Class  I  utilization  to  such  other 
source  milk;  and 

(3)  If  the  transferor-handler  or 
divertor-handler  received  during  the 
month  other  source  milk  to  be  aUocated 
pursuant  to  1 1001.44(a)  (11)  or  (12)  or 
the  corresponding  steps  of  1 1001.44(b), 
the  sldm  milk  or  butterfat  so  transferred 
or  diverted,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferefrflant  or  divertee-plant 

(b)  Tranafers  and  diversions  to  other 
Older  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shaU  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  In  the  same  category  as 
described  in  paragraph  (b)  (1),  (2),  or  (3) 
of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
dassified  as  Class  II  or  Qass  m  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  infimnation  concerning  the 
classes  to  %vhich  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the 
market  administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I.  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  tUs  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilhEation  than  is 


provided  for  under  this  part  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Qass  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  m  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
1 1001.40. 

(c)  Transfers  and  diversions  to 
producer-handlers  and  to  exempt 
distributing  plants.  Skim  milk  or 
butterfat  in  the  follo«ving  forms  that  is 
transferred  or  diverted  from  a  pool  plant 
to  a  producer-handler  under  this  or  any 
other  Federal  order  or  to  an  exempt 
distributing  plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrattH',  tf  transferred  in  the  form 
of  a  bulk  fluid  cream  product  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Qass  ID.  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat 
respectively,  in  bulk  fluid  cream 
products,  iHt>  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  bom  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  a 
producer-handler  plant  or  an  exempt 
distributing  plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product 
unless  the  foUowing  conditions  apply: 

(i)  If  the  conditions  described  in  , 
paragraphs  (d)(2)(i)  (A)  and  (B)  of  this 
section  are  met  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilizadon  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handlOT  or  divertor- 
hancUer  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  i  1001.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  (q>erator 
maintains  books  and  recmds  showing  ' 
the  utilization  of  all  skim  mUk  and 
butterfat  received  at  such  plant  wUch 
are  made  available  for  verification 
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ruiposes  if  requested  by  the  market 
administrator 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nnnpool  plant  and  U-ansfers  of  packaged 
fimd  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(E)  Pro  rata  to  any  remaining 
unasslgned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonp  ^ol  plant  from  pool  plants  and 
other  0  ler  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from  such 
plant  and  are  allocated  to  Class  I  at  the 
transferee-plant,  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant's  receipts 
from  dairy  formers  who  the  market 
administrator  determines  constitute 
regular  sources  of  milk  for  such  nonpool 
plant  and 

(B)  To  such  nonpool  plant's  receipts  of 
milk  from  plants  not  fully  regulated 
under  any  Federal  milk  order  *vhich  the 
market  administrator  determines 
constitute  regular  sources  of  milk  for 
such  nonpool  plant 

(vi)  Any  remaining  unassigned 
receipt*  of  bulk  fhiid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  Older  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 


possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  ID  utilization, 
and  then  to  Class  n  utilization  at  such 
nonpool  plant 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  III  utilization,  then  to 
any  remaining  Class  II  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transfetred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  assignment  priorities  af  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section. 

20.  Section  1001.43  is  revised  to  read 
as  follows: 

S  1001.43    Qenarai  dassmcation  rulea. 

In  determining  the  classification  of 
producer  milk  pursuant  to  S  1001.44.  the 
following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  8  1001.30 
and  shall  compute  separately  for  each 
pool  plant  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handier  pursuant  to 
§  Ki01.9{d)  the  pounds  of  skim  milk  and 
butterfat  respectively,  in  each  class  in 
accordance  with  SS  1001.40. 1001.41.  and 
1001.42; 

fb)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized  or 
disposed  of  by  a  handler,  the  pounds  of 
skim  milk  in  such  product  that  are  to  be 
considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  H-ith 
such  solids: 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  S  1001.9(d)  shall 
be  determined  separately  from  the 
operations  of  any  pool  plant  operated  by 
such  cooperative;  and 

(d)  If  receipts  from  more  than  one  pool 
plant  are  to  be  assigned,  the  receipts 
shall  be  assigned  in  sequence  according 
to  the  zone  locations  of  the  plants, 
beginning  with  the  plant  in  the  lowest- 
numbered  zone  for  assignments  to  Qass 
I  milk  and  beginning  with  the  plant  in 
the  highest  numbered  zone  for 
assignments  to  Oass  in  milk;  and 


(e)  Receipts  of  other  source  milk  from 
more  than  one  plant  shall  be  assigned  hi 
sequence  according  to  the  zone 
locations  of  the  plants,  beginning  with 
the  plant  in  the  lowest-numbered  zone 
for  assignments  to  Qass  I  milk  and 
beginning  writh  the  plant  in  the  highest- 
numbered  zone  for  assignments  to  Class 
mmilk. 

21.  Section  1001.44  is  revised  to  read 
as  follows: 

S  1001.44   CiaasiftoatlonofproducwniML 

For  each  month  the  maiket 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  i  1001.9(a)  for  each 
of  the  handler's  pool  plants  separately 
and  of  each  handler  described  in 
S  1001.9(d)  by  allocating  the  handler's 
receipts  of  skim  milk  and  butterfat  to  the 
handler's  utilization  pursuant  to 
paragraphs  (a)  through  (c)  of  this 
section. 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  in  shrinkage  specified  in 

9  1001.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in; 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  sudi 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  1  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order;  and 

(ii)  Receipts  of  exempt  milk; 

(iii)  Packaged  fluid  milk  products  in 
inventory  at  the  "beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  fivm  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  from  an  other 
order  plant  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
sectioa  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Qaas  II  the  pounds  of  skim  milk 
in  products  specified  in  S  1001.40(b)(1) 
that  were  received  in  packaged  form 
horn  other  plants,  but  not  in  excetrn  of 
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the  pounds  of  akim  milk  remaining  in 
ClaMlI; 

(5]  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  f  1001.400>)(1)  that  were  in 
inventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Qass  IL  This  paragraph  shall  apply  only 
If  the  pool  plant  was  subject  to  the 
provi    ins  of  this  paragraph  (a)(5)  or 
compt.    ale  provisions  of  another 
Federal  miUc  order  in  the  immediately 
preceding  month: 

(6)  Subtract  from  the  remaining 
pounds  of  skim  miUc  in  Class  n  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream 
product)  that  is  used  to  produce,  or 
added  to.  any  product  specified  in 

1 1001.40(b).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
It 

(7)  Subtract  in  the  order  specified 
below  bom  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Other  source  milk  (except  that 
received  in  the  form  of  a  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  i  1001.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs 
(a)(4).  (5).  and  (6)  of  this  section; 

(ii)  Receipts  from  dairy  farmers  of 
fluid  milk  products  whidi  are  rejected 
and  segregated  in  the  handler's  normal 
operation  for  receiving  milk,  and  which 
receipts  are  accepted  and  disposed  of 
by  the  handler  as  salvage  product  rather 
than  as  miUc 

(iii)  Receipts  of  fluid  milk  products 
from  unidentiHed  sources: 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order  and  from  an  exempt  distributing 
plant: 

(v)  Receipts  of  reconstituted  skim  milk 
in  RUed  miUc  from  an  unregulated  supply 
plant  that  were  not  subtracted  pursuant 
to  paragraph  (a)(2)(i)  of  this  section; 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Federal 
milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that 
reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant; 

(vii)  Receipts  of  fluid  milk  products 
(other  than  exempt  milk)  from  a  local  or 
State  government  which  has  elected 
nonproducer  stattu  for  the  month 
pursuant  to  i  1001.16(c):  and 


(vili)  Receipts  of  fluid  milk  products 
from  dairy  fannera  for  other  markets; 

(8)  Subtract  in  the  order  specified 
below  &t>m  the  pounds  of  skim  milk 
remaining  in  Qass  II  and  Class  m.  In 
sequence  beginning  with  Class  HI: 

(i)  The  pounds  of  skim  milk  in  receipts 
of  fluid  milk  products  bom  an 
omvgulated  supply  plant  that  were  not 
subtracted  purauant  to  paragraphs 
(a)(2)(i)  and  (7)(v)  of  this  section  for 
which  the  handler  requests  a 
classification  other  than  Class  I,  but  not 
in  excess  of  die  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  ID 
combined' 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  punuant  to  paragraphs 
(a)(2)(i).  (7)(v),  and  (8)(i)  of  this  section 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  pursuant  to 
paragraphs  (a)(8)(ii)(A)  through  (C)  of 
this  section.  Should  the  pounds  of  skim 
milk  to  be  subtracted  from  Class  D  and 
Class  in  combined  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  n  and 
Class  in  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and  then 
at  eadi  successively  mora  distant  pool 
plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Qass  I  at  this 
allocation  step  (exclusive  of  traiufera 
between  pool  plants  of  the  same 
handler)  at  all  pool  plants  of  the 
handler 

(B)  Subtract  bom  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlera,  and 
bulk  fluid  milk  products  bom  other 
order  plants  that  were  not  subtracted 
punuant  to  paragraph  (a)(7)(vi)  of  this 
section:  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skLn  milk  in  fluid  milk 
products  from  uiu«gulated  supply  plants 
remaining  at  this  pool  plant  is  of  all  such 
receipts  remaining  at  this  allocation  step 
at  all  pool  plants  of  the  handler,  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products  bom 
an  other  order  plant  that  are  in  excess  of 


bulk  fluid  milk  products  transferred  or 
diverted  to  such  plant  and  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section,  if  Class  0  or 
Class  m  classification  is  requested  by 
the  operator  of  the  other  order  plant  and 
the  handler,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  In  Class 
n  and  Class  in  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  «vith  Class  III.  the  pounds  of 
sk^  milk  in  fluid  milk  products  and 
producU  specified  in  1 1001.40(b)(1),  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  punuant  to 
paragraphs  (a)(2)(iii),  (a)(5l  and  (7)(i)  of 
this  section; 

(10)  Add  to  the  retraining  pounds  of 
skim  milk  in  Class  m  the  pounds  of  sklin 
milk  subtracted  purauant  to  paragraph 
(a)(1)  of  this  section: 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)(i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant  prorata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Qass  n  and  Class  m  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfen  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  n  and  Class  EQ  combiiaed  being 
subtracted  fint  frx>m  Class  UI  and  then 
from  Class  II.  the  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  purauant  to  paragraphs 
(a)(2](i).  (7)(v)  and  (8)(i)  and  (ii)  of  this 
section  and  that  were  not  offset  by 
transfen  or  divenions  of  fluid  miUc 
products  to  the  same  unregulated  supply 
plant  from  which  fluid  milk  products  to 
be  allocated  at  this  step  were  received: 

(i)  Should  the  poimds  of  skim  milk  to 
be  subtracted  from  Class  U  and  Class  m 
combined  punuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  sudi  classes,  the 
pounds  of  skim  milk  in  Class  U  and 
Class  in  combined  shall  be  increased 
(increasing  as  necessfuy  Class  m  and 
then  Class  n  to  the  extent  of  avaUable 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and  then 
at  each  successively  more  distant  pool 
plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shaU  be  adjusted  in  the 
reveree  direction  by  a  like  amount;  and 
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(ii)  Should  the  pounds  of  skim  milk  to 
he  subtracted  frt>m  Class  I  purauant  to 
paragraph  (a)(ll)  of  this  section  exceed 
the  pounds  of  skim  milk  remaining  in 
surh  class,  the  pounds  of  skim  milk  in 
Class  I  shall  be  increased  by  an  amoimt 
equal  to  sudi  excess  quantity  to  be 
subtracted,  and  the  poimds  of  skim  milk 
in  Class  n  and  Class  m  combined  shall 
be  decreased  by  a  like  amount 
(decreasing  as  necessary  Class  m  and 
then  Class  II).  In  such  case,  the  poimds 
of  skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  bom  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  purauant  to 
paragraphs  (a)(7)(vi)  and  (8)(iii)  of  tiiis 
section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12){ii).  (iii)  and  (iv)  of  this 
section,  such  subtraction  shall  be  pro 
rata  to  the  pounds  of  skim  milk  in  Class 
I  and  in  Class  II  and  Class  lU  combined, 
with  the  quantity  prorated  to  Class  H 
and  Class  III  combined  being  subtracted 
firat  from  Class  IH  and  then  from  Class 
U  with  respect  to  whichever  of  the 
following  quantities  represents  the 
lower  proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlera  m  each  class,  as 
announced  for  the  month  purauant  to 

S  1001.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfera  between  pool  plants  of  the 
handler); 

(ii)  Should  the  proration  purauant  to 
paragraph  (a)(12)(i)  of  tiiis  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  frt>m 
Class  n  and  Class  UI  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  ni  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after  such 
proration  at  Uie  pool  plants  at  which 
such  other  ctource  milk  was  received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  purauant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  n  and  Class  m  combined 


that  exceeds  the  poimds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  n  and  Class  m 
combined  shall  be  increased  (increasing 
as  necessary  Class  m  and  then  Class  U 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
Uke  amount  and 

(iv)  Except  as  provided  in  paragraph 
(a](12)(ii)  of  this  section,  should  the 
computations  purauant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
bom  Class  I  that  exceeds  the  poimds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  cmd 
the  pounds  of  skim  milk  in  Class  U  and 
Class  m  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessary  Class  III  and  then  Class  n).  In 
such  case,  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  other  pool  plants  according  to  the 
classification  of  such  products  purauant 
to  S  1001.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk 
and  in  receipts  from  handlera  under 

8  1001.9(d),  subtract  such  excess  from 
the  pounds  of  skim  milk  remaining  in 
each  class  in  series  beginning  with  Class 
in.  Any  amount  so  subtracted  shall  be 
known  as  "overage"; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations 
purauant  to  paragraph  (a)(14)  of  tiiis 
section  and  the  correspondiiig  step  of 
paragraph  (b)  of  this  section. 

22.  Section  1001.45  is  revised  to  read 
as  follows: 


11001.48   Martlet 
end  eimounceinents 


■unNiHwi  iiui  ■  repons 


The  market  administrator  shall  make 
the  following  reports  and 
aimouncements  concerning 
classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  a  regulated 
plant  or  handler  under  another  Federal 
order  punuant  to  S  10O1.44(a)(12)  and 
the  corresponding  step  of  1 1001.44(b). 
estimate  and  publicly  announce  the 
utilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat 
respectively,  in  producer  milk  of  all 
handlera.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose. 

(b)  Report  to  the  market  adiiunistrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant  the 
class  to  which  such  receipts  are 
allocated  purauant  to  8  1001.44  on  the 
basis  of  such  report  and,  thereafter,  any 
change  in  such  allocation  required  to 
correct  errora  disclosed  in  the 
verification  of  such  report 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the 
receiving  handler,  and,  as  necessary, 
any  changes  in  such  allocation  arising 
bom  the  verification  of  such  report 

89 1001.46-1001.48    [Ramovad] 

23.  Sections  1001.46, 1001.47  and 
1001.48  are  removed  and  reserved. 

24.  Section  1001.50  is  revised  to  read 
as  follows: 

91001.50   Claeaprtcea. 

Subject  to  the  provisions  of  8  1001.52, 
the  class  prices  per  hundredweight  of 
milk  for  the  month  shall  be  as  follows: 

(a)  Class  I  price.  The  Qass  I  price  in 
Zone  21  shall  be  the  basic  formula  price 
for  the  second  preceding  month  plus 
$2.52.  The  differential  value  for  Zone  1 
shall  be  $3.24. 

(b)  Class  II price.  The  Qass  n  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitied  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Qass  n  price  shall  be  the  basic  Qass  VL 
formula  price  computed  punuant  to 

8  1001.51(b)  for  tiie  montii  plus  tiie 
amount  that  the  value  computed 
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pnmiant  to  peragrapli  (bNl)  of  this 
Mction  exoeedi  Um  valae  eommited 
pursuant  to  paragraph  (b)(2)  of  tfala 
Mcttaa.  phw  any  amount  by  which  tb» 
basic  Oats  n  fonnula  price  for  tfie 
second  precediag  moath,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (bX2) 
d  this  section,  was  less  than  the  basic 
fonnula  price  ifor  the  seoood  preceding 
mooth. 

(1)  Determine  far  the  most  recent  12- 
month  poiod  the  simple  average 
(rounded  to  the  nearest  cent)  erf  the 
basic  formula  prices  computed  pursuant 
to  i  100L51(a)  and  add  10  cents:  and 

(2)  Determine  far  the  same  12-month 
period  ss  specked  in  paragraph  (b)(1)  of 
this  sectim  the  simple  average  (roonded 
to  the  nearest  cent)  of  the  basic  Class  Q 
formula  prices  computed  pursuant  to 
|100L51(b). 

(c)  Class  III  price.  Subject  to  the 
adjustment  set  forth  below  for  the 
applicable  month,  the  Class  DDL  price 
shall  be  the  basic  formola  price  for  the 
month. 


25.  Section  100L51  is  revised  to  read 
asfoQowr 

flOOUl    Basic  formula  prices. 

(a)  The  "basic  formula  price"  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  f  o.b.  plants 
in  KGnnesota  and  Wisconsin,  as 
reported  by  the  Department  for  die 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent  For  such  adjustment,  the 
butterfat  differential  pursuant  to 

1 1001.76(b)  shall  be  used. 

(b)  The  "basic  Class  D  formula  price" 
for  the  month  shall  be  the  basic  formula 
price  for  the  second  preceding  month 
plus  or  minus  the  amount  computed 
pursuant  to  paragraphs  (b)(1)  through  (4) 
of  this  section. 

(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed,  using 
price  data  determined  pursuant  to 
1 1001.21  and  yieM  factors  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 


194a  as  amended,  for  the  first  IB  days  of 
tibe  preceding  month  and.  sepantely,  for 
the  first  15  days  of  the  second  preceding 
month  asfoQowr 

(i)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be 
the  sum  of  the  fioUowing  cannmtationii: 

(A)  Multiply  the  che£lar  cheese  price 
by  this  yield  factOT  used  under  die  Price 
Support  Program  for  cheddar  cheese; 

(B)  Mult^  the  butter  price  by  Ute 
yield  factor  lued  under  the  Price 
Supptvt  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation:  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  ^ 
the  yield  factor  uwd  under  the  Price 
Support  Program  for  edible  whey. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  shall 
be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter  and 

{Ei  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  precet^ng  month 
exceed  or  are  teas  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  tfiis  section  by  determining  the 
relative  proportion  that  the  data 
included  in  each  of  the  foUowing 
paragraphs  is  of  die  total  of  the  data 
represented  fai  paragraphs  (b)(3)(i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  production  of 
American  cheese  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  National  Agricultural  Statistics 
Service  of  the  Department  for  the  most 
recent  preceding  period,  and  divide  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(U)  Combine  the  total  nonfat  dry  miDc 
production  for  the  States  of  Miimesota 
and  Wisconsin,  as  reported  by  die 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 


determine  die  quantity  (rf  miUc  used  fai 
the  prodoctiaa  of  butter-nonfat  dry  milk. 

(4)  Compute  a  wei^ted  average  of  die 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined  pursuant 
to  paragra^  (bK3)  of  this  section. 

26.  Section  1001.52  is  amended  by 
revising  pangtsph  (a)(4Hii)  and  addbig. 
a  new  paragraph  (d)  to  read  as  follows: 

1100132   Plant 


(a)  *  •  •  , 

(4)  •  •  •  I 

(ii)  The  Massachusetts  counties  of 
Hampden  (only  the  townships  of 
Brimfield,  Holland,  Monson,  Pabner  and 
Wales).  Hampshire  (only  the  township 
of  Ware)  and  Worcester  (only  the 
townships  of  Brodcfield.  East 
Brookfield.  Hardwidc,  New  Braintree, 
North  Brookfield,  Oakham,  Spencer, 
Stuibridge.  Warren  and  West 
Brookfield). 

•  •       •       •       • 

(d)  The  zone  locatioo  of  each  plant  in 
the  State  of  Massachusetts  (except 
Berkshire  County)  that  is  outside  the 
areas  specified  in  paragraph  (a)  of  this 
section  shall  be  based  upoa  its  highway 
mileage  distance  to  Boston, 
Massachusetts.  The  distance  for  each 
plant  shall  be  the  mileage  between 
Boston,  Massachusetts,  and  the  named 
point  nearest  to  the  plant,  measured  to- 
the  greatest  extent  possible  over  roads 
designated  as  principal  roads,  on  the 
road  maps  q>Mified  in  paragraph  (e)  of 
this  section. 

•  •       •       •       • 

27.  Section  1001.53  is  amended  by 
revising  the  introductory  text,  removing 
and  reserving  paragraph  (e),  and 
revising  paragrai^s  (f).  (g),  and  (h)(1)  to 
read  as  follows: 


flOOlsa   DelanMliialioiiofi 
aona  tocaUona  for  prtdnt  I 

In  computing  the  value  of  fluid  milk 
products  at  claas  ibices  under 
S  S  1001.60  and  1001.01.  die  handlers' 
producer-setdement  fund  debits  and 
credits  under  i  10OL71,  the  minimum  - 
amounts  payable  to  producers  under 
S  1001.73,  and  the  minimum  amounts 
payable  to  cooperative  associations 
onder  1 1001.74,  die  location 
adjustments  specified  in  1 1001.52  for 
the  zone  location  of  the  plant  for  which 
the  computation  is  being  made  shall  be 
used  except  that  for  the  foUowing  items 
the  adjustments  for  the  zone  locations 
specified  shall  be  used 

(e)  [Reserved] 
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(f)  For  receipts  from  unregulated 
supply  plants  assigned  to  Class  I  milk, 
the  zone  location  of  the  plant  from 
which  the  product  was  received; 

(g)  For  any  excess  of  beginning 
inventory  assigned  to  Class  I  milk  under 
S  1001.44(a)(2){iii),  (a)(5),  (a)(7)(i),  or 
(a)(9)  over  the  quantities  of  producer 
milk  and  of  milk  from  cooperative 
associations  in  their  capacity  as 
handlers  under  S  1001.9(d)  assigned  to 
Class  n  and  Class  III  milk  in  the 
preceding  month,  the  zone  location  of 
the  pool  plants  from  which  an 
equivalent  quantity  of  receipts  of  fluid 
milk  products  were  assigned  to  Class  n 
or  Class  ni  milk  in  the  preceding  month 
in  sequence  beginning  with  the  plant  in 
the  lowest-numbered  zone;  and 

(h)  •  *  • 

(1)  After  the  allocation  step  of 
S  1001.44(a){12)  for  the  transferee-plant, 
multiply  the  remaining  pounds  of  Class  I 
skim  milk  by  110  percent  and  the 
remaining  pounds  of  Class  I  butterfat  by 
150  percent; 

28.  Section  1001.54  is  revised  to  read 
as  follows: 

91001.S4   Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month  and  the  Class  III 
price  for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  fi  1001.50(b). 

29.  Section  1001.60  is  revised  to  read 
as  follows: 

S  1001.60    Handler's  value  of  milk  for 
computing  basic  blended  price. 

For  the  purpose  of  computing  the 
basic  blended  price,  the  market 
administrator  shall  determine  for  each 
month  the  value  of  milk  of  each  handler 
wiUi  respect  to  each  of  the  handler's 
pool  plants,  and  of  each  handler 
described  in  S  1001.9(d)  with  respect  to  ' 
milk  that  was  not  received  at  a  pool 
plant,  as  directed  in  this  section.  The 
prices  used  shall  be  diose  for  die 
applicable  zone  locations  as  determined 
under  { 1001.53. 

(a)  Multiply  the  pounds  of  producer 
milk  and  milk  received  from  a  handler 
described  in  9  1001.9(d)  that  were 
classified  in  each  class  as  determined 
pursuant  to  S  1001.44  by  the  applicable 
class  prices  and  add  the  resulting 
amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  from  each  class  pursuant  to 
i  1001.44(a)(14)  and  the  corresponding 
step  of  S  1001.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 


differential  specified  in  1 1001.74,  that 
are  applicable  at  the  location  of  die  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class  II 
price,  as  the  case  may  be,  for  the  current 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  and  Qass  II  pursuant  to  9  1001.44(a)(9) 
and  the  corresponding  step  of 
91001.44(b). 

(d)  Add  die  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  die  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  9  1001.44(a)(7)  (i)  dutiugh 
(iv),  (vii),  and  (viii)  and  the 
corresponding  step  of  9 1001.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  m 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  9  1001.44(a)(7)  (v)  and  (vi) 
and  the  corresponding  step  of 

9  1001.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  bom  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

9  1001.44(a)(ll)  and  die  corresponding 
step  of  9  1001.44(b),  excluding  such  skim 
milk  and  butterfat  in  receipts  of  bulk 
fluid  milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  For  the  first  mondi  diat  diis 
paragraph  is  effective: 

(1)  Subtract  the  amount  obtained  fiY>m 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  II  price, 
both  for  the  preceding  month,  by  the 
hundredweight  of  skim  miUc  and 
butterfat  in  any  bulk  fluid  milk  products 
or  products  specified  in  9  1001.40(b)  that 
was  included  in  the  handler's  inventory 
at  the  end  of  the  preceding  month  and 
classified  and  priced  as  Qass  I  milk; 
and 

(2)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 


Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  n  price, 
both  for  the  preceding  month,  by  the 
hundredweight  of  skim  milk  and 
butterfat  in  packaged  fluid  milk  products 
that  were  included  in  tiie  handler's 
inventory  at  the  end  of  the  preceding 
month  and  classified  and  priced  as 
Class  n  milk. 

30.  Section  1001.62  is  redesignated  as 
9  1001.63,  and  revised:  9  1001.61  is 
redesignated  as  9  1001.62  and  revised; 
and  a  new  9  1001.61  is  added,  to  read  as 
follows: 

9100141    ParttaRy  regulated  dMributng 
plant  operator's  value  of  mMi  for 
computing  basic  blended  prtoa. 

For  the  purpose  of  computing  the 
basic  blended  price,  the  market 
administrator  shall  determine  for  each 
month  the  value  of  milk  distributed  as 
route  disposition  in  the  marketing  area 
by  the  operator  of  a  partially  regulated 
distributing  plant,  as  follows: 

(a)  Subtract  from  the  quantity  of  route 
disposition  distributed  in  the  marketing 
area  by  the  partially  regulated 
distributing  plant  operator  the  quantity 
of  fluid  milk  products  (except  those 
described  in  paragraph  (b)  of  this 
section)  received  at  the  plant  during  the 
month  that  is  classified  and  priced  as 
Class  I  milk  or  the  equivalent  thereof 
under  any  marketwide  pool  Federal 
order  and  that  is  not  used  to  offset  route 
disposition  in  any  other  marketing  area, 
and  multiply  the  result  by  the  applicable 
Class  I  price; 

(b)  Multiply  by  the  difference  between 
the  applicable  Class  I  price  and  the 
Class  in  price  for  the  month  the  quantity 
of  filled  milk  distributed  as  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing  plant 
which  is  not  proved  to  have  been  made 
fit>m  other  fresh  fluid  milk  products;  and 

(c)  Add  the  values  determined 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section. 


91001.62 
price. 


Computation  of  basic  blended 


The  market  administrator  shall 
compute  the  basic  blended  price  per 
himdredweight  applicable  to  milk 
received  at  plants  located  in  zone  21  and 
containing  3.5  percent  butterfat  as 
follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  99  1001.60  and 
1001.61  for  all  handlers  from  whom  the 
market  administrator  has  received  at  the 
market  administrator's  office  prior  to  the 
11th  day  after  the  end  of  the  month  the 
reports  for  the  month  prescribed  in 
9  1001.30  and  the  payments  for  the 
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praoadiot  month  wqairtd  ondcr 
|100L72(a): 

(b)  Dadoct  th«  UDOont  of  tht  phia 
■djuttmants,  and  add  tba  aaloant  of  tha 
minaa  adfoatDMoti,  that  aia  applicabia 
under  |  i  tOOLSl  and  1001 J3; 

(c)  Subtract  for  aadi  of  the  aiooths  of 
March,  April.  May.  and  June  an  amount 
computed  by  multiplying  the  total 
hundredweigbt  of  producer  milk 
included  in  theae  coa^mtationa  by  20 
centa  in  March.  30  centa  in  April  and  40 
centa  in  May  and  June; 

(d)  Add  for  the  montha  of  Auguat, 
September,  and  October  an  amount 
repraaentins  2S  percent.  SO  percent  and 
30  percent,  reepectively,  of  the  aggregate 
amount  aubtracted  mder  paragrairfi  (c) 
of  thia  aectioo  for  the  prior  period  of 
March-June,  and  for  November  add  the 
remainder  of  the  amoont  aubtracted 
under  anch  paragraph  (c)  and  the 
intetaat  earned  on  the  aggregate  fnnd; 

(e)  Add  an  amount  equal  to  not  leaa 
than  one-half  of  tfie  unobligated  balance 
of  the  producer-aettlement  fund  at  the 
doee  of  buaineaa  on  the  10th  day  after 
the  end  of  the  month: 

(f)  Divide  the  reaulting  amount  by  the 
aum  of  the  following  for  all  handlera 
included  in  theae  computationa: 

(1)  The  total  hundredwei^t  of 
producer  milk: 

(2)  The  total  hundredweight  for  whidi 
a  value  ia  computed  purauant  to 
|1001^f):and 

(3)  The  total  hundredweight  for  v^iich 
a  value  ia  computed  purauant  to 

1 1001.61(a);  and 

(g)  Subtract  not  leaa  than  4  centa  nor 
more  than  5  centa  for  the  purpoae  of 
retaining  a  caah  balance  in  the 
producer-aettlement  fund.  The  reault 
shall  be  the  boaic  blended  price  for  the 
month. 


fMOUl 
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of  Mended 


The  market  adminiatrator  ahaU 
announce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  auch 
month:  and 

(b)  The  13th  day  after  the  end  of  each 
month  the  tone  blended  pricea  resulting 
from  the  adfuatment  of  the  basic 
blended  price  for  audi  month,  aa 
computed  under  f  1001.62,  by  the 
location  adjuatmenta  aet  fortii  in 
11001.52. 

11001^   (Aaendedl 

31.  Section  1001.70  ia  ■™»t«'*««<  by 
changing  all  refierenoea  to  "f  100L61"  to 
"1 1001.62." 

32.  Section  1001.71  is  amended  by 
reviaing  paragraphs  (a)  (1).  (2).  (3).  and 
(4)  to  read  as  follows: 


(a) '  •  • 

(1)  Mdttply  die  quantities  (rf  producer 
milk,  the  quantitiea  of  fhdd  milk 
prodncta  received  at  die  pool  plant  from 
cooperative  aaaodationa  in  dieir 
capadty  aa  handlera  under  1 1001.9(d). 
the  quantities  of  other  source  fluid  milk 
receipta  at  pool  |danta  that  were 
allocated  to  Qaaa  I  pursuant  to 

1 1001.44;  and  die  quantitiea  of  route 
diapoaition  in  the  marketing  area  by 
partially  regulated  diatribnting  plants  for 
which  a  value  was  determined  pursuant 
to  1 1001  Jl(a)  by  the  basic  blended 
price  computed  under  1 1001  At  ad)usted 
by  any  location  adjustments  appUcable 
under  i  1 1001.S2  and  1001.63. 

(2)  For  any  cooperative  aaaodation  in 
ita  capadty  aa  a  handler  under 

1 1001  J(d).  multiply  the  quantitiea  of 
milk  moved  to  each  pool  plant  by  the 
baaic  blended  price  computed  under 
i  1001.62  adjnated  by  any  location 
adjuatmenta  applicable  under  |i  100152 
and  1001.53;  and  to  the  result  add  the 
value  determined  under  1 1001  JO. 

(3)  If  die  value  of  fhdd  milk  products, 
aa  determined  under  1 1001  JO  for  any 
pool  i^ant.  under  |  lOOlJl  for  any 
partially  regulated  diatribnting  plant,  or 
imder  paragraph  (a)(2)  of  thia  aection  for 
any  cooperative  aaaodation  in  ita 
capadty  aa  a  handler  under  1 1001  J(d), 
ia  greater  than  the  credit  aa  determined 
under  paragraph  (aXl)  of  thia  aection, 
the  difference  ahall  be  the  producer-   ' 
aettlement  fund  debit  for  the  plant  or  the 
cooperative  aaaodation  in  ita  capadty 
aa  a  handler  under  f  1001  J(d). 

(4)  If  the  vahie  of  fluid  milk  producta. 
aa  determined  under  8  9  1001.60  or 
lOOlJl  for  any  plant  or  as  determined 
under  paragraph  (a)(2)  of  thia  aection  for 
any  cooperative  aaaodation  in  ita 
capadty  aa  a  handler  under  f  1001.9(d), 
ia  leaa  dian  the  credit  aa  determined 
under  paragraph  (a)(1)  of  thia  section, 
the  difference  ahall  be  the  producer^ 
aettlement  fund  credit  for  the  plant  or 
the  cooperative  aaaodation  in  ita 
capacity  aa  a  handler  under  f  1001.9(d). 


81001.73  lAmawdedl 

33.  In  Section  1001.73,  paragraph  (a)  ia 
amended  by  changing  the  worda  'Xllaaa 
n"  to  "Qaaa  ID",  and  paragraph  (b)  is 
amended  by  changing  the  reference  to 
"1 1001.61"  to  "1 1001.62." 

81001.74  lAmended] 

34.  In  Section  1001.74.  paragraph  (dXl) 
is  amended  by  changing  the  wonls 
"Claaa  0"  to  "Oaaa  m",  paragraph  (d)(2) 
ia  amended  by  changing  the  reference  to 
"tl  1001.44  and  100147**  to  "f  1001.44". 


and  paragraph  (d)(3)  ia  amended  by 
chai^Bing  the  reference  to  "1 1001.61"  to 
"8  1001J2." 

35.  Section  1001.78  ia  reviaed  to  read 
aa  follows: 


81001.76   Ctiargaaon 

Any  producer-aettlement  fund  account 
balance  due  from  or  to  a  handler  under 
9  1001.72.  9  100177.  or  9  1001.78.  for 
which  remittance  haa  not  been  received 
in  or  paid  bom  the  market 
adminiatrator'a  office  by  the  doae  of 
buaineaa  on  the  20th  day  of  any  month, 
shall  be  increaaed  one  percent  effective 
the  foDowing  day. 

36.  Section  1001 J5  ia  amended  by 
reviaing  paragraph  (c)  to  read  as 
follows: 


81001JS 


tar  otdar 


(c)  The  quantity  diatributed  aa  route 
disposition  in  the  marketing  area  from  a 
partially  regulated  distributing  plant  for 
which  a  value  ia  determined  under 
9  1001.61. 

PART  1002-MIUC  IN  THE  NEW  YOfMC- 
NEW  JERSEY  MARKETINQ  AREA 

37.  Section  1002.6  ia  reviaed  to  read  as 
foOowK 

81002J   Produeer. 

Producer  means  any  dairy  farmer  who 
producea  milk  approved  by  a  duly 
conatituted  regulatory  agency  for  fluid 
conaumption  and  who  delivera  pool  ndlk 
aa  specified  in  9  1002.14  to  a  pool  plant 
a  pool  unit  a  plant  apedfied  in  9 1002.28 
(f)(2)  which  ia  a  partial  pool  plant  or  a 
partial  pool  unit  whoae  pool  deaignation 
was  canceled  for  failure  to  meet  tfie 
reqnirementa  apedfied  in  9  1002.2e(a), 
except  that  it  shaU  not  bidude  any  such 
dairy  fanner  delivering  to  such  pulial 
pool  plant  or  partial  pool  unit  unleaa  at 
leaat  50  percent  of  such  dairy  farmer'a 
milk  delivered  to  auch  plant  or  unit  is 
pool  milk  pursuant  to  9 1002.14.  Eadi 
dairy  farmer  deUvering  milk  to  a  partial 
pool  plant  or  a  partial  pool  unit  ahall  be 
considered  to  have  delivered  pool  milk 
for  auch  dairy  farmer'a  proportionate 
share  of  total  milk  delivered  by  dairy 
farmers  to  anch  plant  or  unit 

38.  Section  1002.14  ia  amended  by 
reviaing  paragraph  (a)  and  adding 
paragraph  (b)  to  read  aa  followa: 

81002.M    Pool 


(a)  Milk  first  recdved  at  a  pool  plant 
which  otherwise  would  be  considered 
producer  milk  under  an  odier  order  if  all 
of  auch  milk  ia  aaaigned  to  Oaaa  II  or 
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Class  in  purauant  to  9 1002.45(a)(9)  and 
the  corresponding  step  of  9 1002.45(b). 

(b)  Milk  not  approved  by  a  duly 
constituted  regulatory  agency  for  fluid 
consumption. 

30.  Section  1002.15  ia  revised  to  read 
aa  followa: 

81002.1S    Fhiidmak  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  thia  aection  fluid  milk  product 
means  any  of  the  following  products  in 
fluid  or  frozen  fonn:  Milk,  skim  milk, 
lowfat  milk,  milk  drinks,  buttermilk, 
filled  milk,  and  milkahake  and  ice  milk 
mixea  containing  leaa  than  20  percent 
total  Bolids,  including  any  such  producta 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids, 
concentrated  (if  in  a  conaumer-type 
package),  or  reconatituted. 

(b)  The  term  fluid  miUc  product  shall 
not  indude: 

(1)  Evaporated  or  condenaed  milk 
(plain  or  aweetened),  evaporated  or 
condensed  akim  milk  (plain  or 
aweetened),  formulae  eapedally 
prepared  for  infant  feeding  or  dietary 
uae  that  are  packaged  in  hermetically 
aealed  glaaa  or  all-metal  containers,  or 
aseptically  packaged  and  hermetically 
aealed  in  foil-lined  paper  containers, 
any  produd  that  containa  by  weight  leaa 
than  6.5  percent  nonfat  milk  solids,  and 
whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  thia  aection  that  is  in  excess  of  the 
quantity  of  akim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
natiire  and  butterfat  content. 

40.  A  new  8 1002.18  ia  added  to  read 
aa  foUowa: 

8 1002.18  FhiM  cream  product 
Fluid  cream  product  means  oream 

(other  than  plaatic  cream  or  fitnen 
cream)  or  a  mixture  of  cream  and  milk 
or  akim  milk  containing  10  percent  or 
more  butterfat  with  or  without  the 
addition  of  other  ingredients. 

41.  A  new  9 1002.19  is  added  to  read 
aa  followa: 

81002.19  Product  prlcas. 

The  prices  spedfied  in  thia  aectioo  aa 
computed  and  pubUahed  by  the  Director 
of  the  Dairy  Division.  Agricultural 
Marketing  Service,  ahall  be  used  in 
calculating  the  basic  Claaa  11  formula 
price  purauant  to  8  1002.51(b).  and  the 
term  work-day  as  used  herein  ahaU 
mean  each  Monday  through  Friday  that 
ia  not  a  national  holiday. 

(a)  Butter  price  meana  the  simple 
average  of  the  pricea  per  pound  of 
approved  (02-80ore)  butter  on  the 
Chicago  Mercantile  Exchange  for  the 


work-daya  during  the  first  15  days  of  the 
month,  using  the  price  reported  each 
week  as  the  price  for  the  day  of  the 
report  and  for  each  aucceeding  work- 
day until  the  next  price  is  reported. 

(b)  Cheddar  cheese  price  meana  the 
simple  average  for  the  work-days  during 
the  first  IS  days  of  the  month,  of  the 
prices  per  pound  of  cheddar  cheese  in 
40-pound  blocks  on  the  National  Cheese 
Exchange  (Green  Bay,  WI).  The  price 
reported  for  each  week  shall  be  used  as 
the  price  for  the  day  on  which  reported, 
and  for  each  succeeding  work-day  until 
the  next  price  is  reported. 

(c)  Nonfat  dry  milk  price  means  the 
simple  average  of  the  prices  per  pound 
of  nonfat  dry  milk  for  the  woik-ckya 
during  the  first  15  days  of  the  month 
computed  aa  follows: 

(1)  Uae  the  pricea  (using  the  midpoint 
of  any  price  range  aa  one  price)  reported 
each  week  for  high  heat  low  heat  and 
approved  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area; 

(2)  Compute  a  aimple  average  of  the 
weekly  pricea  for  the  three  types  of 
nonfat  dry  milk  in  paragraph  (c)(1)  of 
this  section.  Such  average  ahall  be  tiie 
daily  price  for  the  day  on  which  the 
prices  were  reported  and  tot  each 
preceding  work-day  until  the  day  auch 
pricea  were  previoualy  reported;  and 

(3)  Add  the  pricea  distermined  in 
paragraph  (c)(2]  of  Uiis  aection  for  the 
work-days  during  the  first  15  days  of  tiie 
month  and  compute  the  simple  average 
thereof. 

(d)  Edible  whey  price  means  the 
simple  average  of  the  prices  per  pound 
of  edible  whey  powder  for  the  Central 
States  production  area  for  the  woric- 
days  during  the  first  15  days  of  the 
month.  The  prices  used  shall  be  the 
price  (using  the  midpoint  of  any  price 
range  as  one  price)  reported  each  week 
as  the  daily  price  for  the  day  on  which 
reported,  and  for  each  preceding  woric- 
day  until  the  day  such  price  was 
previously  reported. 

42.  Section  1002.22  is  reviaed  to  read 
as  follows: 

91002.22   AddMonaldulloeofthemartot 
administrator. 

In  addition  to  the  duties  specified  in 
8  1000.3(c)  of  this  chapter,  die  market 
administrator  shall  perform  the 
following  dutiea: 

(a)  Maintain  a  main  office  and  auch 
branch  officea  as  may  be  neceasary; 

(b)  Promptiy  notify  a  handler,  upon 
receipt  of  the  handler's  »vritten  request 
therefor,  of  the  market  administrator's 
determination:  aa  to  whether  one  or 
more  plants  exist  at  a  spedfied  location, 
as  to  whether  any  specified  item 
constitutes  a  part  of  the  handler's  plant 
or  as  to  which  plant  a  spedfied  item  is  a 


part  in  the  event  that  the  particular 
premises  in  question  constitutes  more 
than  one  plant:  Provided,  That  if  the 
request  of  the  handler  is  for  revision  or 
affirmation  of  a  previous  determination, 
there  is  set  forth  in  the  request  a 
statement  of  what  the  handler  believes 
to  be  the  changed  conditions  which 
make  a  new  determination  necessary.  If 
a  handler  has  been  notified  in  writing  of 
a  determination  with  respect  to  an 
establishment  operated  by  him,  any 
revision  of  such  determination  shall  not 
be  effective  prior  to  the  date  on  which 
such  handler  is  notified  of  the  revised 
determination; 

(c)  Place  the  simis  deducted  under 
8 1002.61(d)  and  retained  purauant  to 

9  1002.70  in  an  interest-bearing  account 
or  accounts  in  a  bank  or  banks  duly 
approved  as  a  Federal  depository  for 
such  sums  or  invest  them  in  short-term 
United  States  Government  securities; 

(d)  For  the  purpose  of  allocating 
receipts  from  other  Federal  order  plants 
under  9  1002.45(a)(15]  and  the 
corresponding  step  of  8  1002.45(b). 
publicly  announce  the  market 
administrator's  estimate  of  the 
utilization  (to  the  nearest  whole 
percentage]  in  each  class  during  the 
month  of  skim  milk  and  butterfat 
respectively,  in  pool  milk  of  all  handlers. 
Such  estimate  shall  be  final  for  such 
purpose. 

43.  Section  1002.25  is  amended  by 
changing  the  reference  "8  1002.51"  in  the 
introductory  text  to  "8  1002^", 
changing  all  references  to  "8  1002.89"  in 
paragraphs  (a)(2)  and  (a)(3)  to 
"8  1002.77".  changing  the  reference 
"8  1002.3"  in  paragraph  (c)(5)  to 
"8  1002.30",  changing  tiie  words  "Class 
n"  in  paragraph  (k)(l]  to  "Class  U  and 
Class  III",  changing  the  reference 
"paragraph  (c)(3)"  in  paragraph  (1)  to 
"paragraph  (c)(2)",  and  revising 
paragraphs  (c),  (c)(1).  and  (h)  to  read  as 
follows: 

91002.2S   BuHt  tank  unlta. 


(c)  Except  as  set  forth  in  paragraphs 
(c)(1)  through  (5)  of  this  section,  a 
handler  may  declare  that  a  unit  is  to  be 
operated  as  a  pool  unit  and  at  any  time 
may  add  a  farm  to  a  pool  unit:  Provided, 
That  a  handler  pursuant  to  paragraph 
(a)(4)  of  this  section  may  not  add  farms 
to  a  pool  unit  during  the  months  of  July 
throu^  March  unless  such  handler's 
Class  I-A  skim  milk  or  butterfat 
utilization  exceeds  the  total  receipts  of 
skim  milk  or  butierfat  respectively,  in 
milk  from  the  pool  unit  and  in  the  latter 
case  he  may  add  only  the  smallest 
number  of  farms  necessary  to  provide 
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luffidcnt  milk  to  cow  rach  Claia  t-A 
QtilixatioiL 

(1)  If  the  unit  is  ■  declared  nonpool 
unit  or  if  the  farm  ia  a  part  of  a  declared 
nonpool  unit  of  auch  handler,  the  unit  or 
farm  may  be  changed  to  a  pool  status, 
except  as  excluded  from  the  pool  milk 
definition  pursuant  to  1 1002.14(d).  only 
beginning  the  first  day  of  a  month  upon 
notice  to  the  market  administrator  by 
not  later  than  the  10th  day  of  such 
month.  If  the  notice  is  filed  after  the  10th 
day  of  the  month,  the  effective  date 
shall  be  the  first  day  of  the  following 
month  except  as  specified  in  paragraph 
(c)(5)  of  this  section. 
•       •        •        •        • 

(h)  Each  handler  shall  report  by  not 
later  dian  the  10th  day  of  the  month  any 
changes  in  units  during  the  preceding 
month  and  as  of  the  fint  day  of  such 
month. 


44.  Section  1002.28  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1002.2a   OpefaUno  rs^wrenMnla. 

•       •       *       •       • 

(a)  Be  willing  to  dispose  of  as  Class  1- 
A  milk  in  the  maiketing  area  milk 
received  at  the  plant  or  on  the  unit  from 
dairy  farmers  and  agree  that  if  a  plant 
designation  is  canceled  for  failure  to 
meet  this  requirement,  the  Qass  I-A  and 
Class  1-B  milk  of  such  plant  through  the 
partial  pool  plant  and  partial  pool  unit 
provisions  shall  be  priced  and  equalized 
frt»n  the  effective  date  of  cancellation 
through  the  following  June  30; 

45.  Section  1002.27  is  amended  by 
changing  all  references  to  "8  1002.80"  to 
"S  1002.77",  revising  the  language  in 
paragraph  (b)  before  the  proviso, 
redesignating  paragraphs  (c)  through  (j) 
as  paragraphs  (d)  through  (k),  revising 
redesignated  paragraphs  (d).  (h) 
introductory  text,  (h)  (2)  and  (3)  and  (i). 
and  adding  new  paragraphs  (c)  and  (1)  to 
read  as  follows: 

1 1002.27   SuapenekMi  and  cancelation  of 


(b)  The  designation  of  any  plant 
which  in  any  month  is  not  approved  by 
a  health  authority  as  a  source  of  milk  for 
the  marketing  area  shall  be 
automatically  suspended  at  the 
beginning  of  the  second  month  following 
the  month  that  the  handler  receives 
notice  that  the  plant  does  not  have 
health  approval  as  a  source  of  milk  for 
the  maiketing  area  unless  the  absence  of 
health  approval  is  a  temporary  condition 
covering  a  period  of  not  more  than  15 
days:  *  *  * 


(c)  The  designation  of  a  plant 
pursuant  to  1 1002.24  shall  be  suspended 
at  the  beginning  of  the  second  month 
following  any  consecutive  12-month 
period  in  which  the  plant  failed  to 
receive  any  pool  milk  or  at  the  beginning 
of  the  second  month  following  a  month 
in  which  there  is  a  failtire  to  maintain 
the  facilities  and  equipment  that 
constitute  a  plant  pursuant  to 

{ 1002.8(a). 

(d)  The  designation  of  any  plant  or 
unit  shall  be  suspended,  effective  no 
sooner  than  10  days  nor  later  than  20 
days  after  the  date  of  mailing  of  notice, 
by  registered  letter,  to  the  handler, 
whenever  the  market  administrator, 
sub}ect  to  the  limitations  set  forth  in 
paragraphs  (h)  and  (j)  of  this  section, 
finds  on  the  basis  of  available 
information  that  the  handler  operating 
the  plant  or  unit  is  not  meeting  the 
requirements  set  forth  in  1 1002.28: 
ProvidedrThat,  if  the  handler  operating 
the  plant  or  unit  is  not  a  cooperative 
association  qualified  pursuant  to 

1 1002.77,  the  maricet  administrator  shall 
notify  any  qualified  cooperative 
association  which  has  any  members 
who  deliver  milk  to  such  plant  or  unit, 
and  shall  also  notify  individuaUy  all 
producer*  delivering  to  such  plant  or 
unit  who  are  not  members  of  such 
qualified  cooperative  association,  of 
such  suspension  of  designation. 
•       •       •       •       • 

(h)  No  pool  plant  or  pool  unit 
designation  shall  be  suspended  for 
failure  to  meet  the  requirements  of 
§  1002.26(a)  except  under  the  following 
conditions  or  pursiuint  to  paragraph  0) 
of  this  section: 

(1)  *  •  • 

(2)  There  has  been  issued  by  the 
market  administrator,  following  such 
meeting,  and  mailed  to  all  hangers 
operating  pool  plants  designated 
pursuant  to  1 1002.24  or  pool  units 
consisting  of  farms  in  the  area  specified 
in  1 1002.25(e)  the  market 
administrator's  determination  of  the 
desirable  utilization  of  milk  received 
frt)m  producers  each  month  during  all  or 
a  part  of  the  period  set  forth  in 
paragraph  (h)(1)  of  this  section.  Such 
determination  shall  include  a  schedule 
setting  forth,  by  months,  the  desired 
minimum  percentage  of  pool  milk 
received  from  producers  to  be  utilized  in 
specified  classes.  Such  specified  classes 
shall  include  Class  I-A  in  the  marketing 
area,  and  may  include  all  or  a  part  of 
other  Qass  I-A  and  Class  I-E 

(3)  The  maricet  administrator  finds  on 
the  basis  of  available  information  that 
the  handler  operating  a  plant  or  unit  or 
the  cooperative  reporting  a  plant  or  unit 
is  not  utilizing  milk  received  &t>m 


producers  in  accordance  with  the 
minimum  percentage  set  forth  in  the 
determination  of  the  maricet 
administrator  previously  announced 
purstiant  to  paragraph  (h)(2)  of  this 
section:  Provided,  Tliat  the  suspension 
of  the  designation  of  a  plant  or  unit  may 
be  made  effective  during  the  months  of 
November  and  December  if  the  market 
administrator  finds  that  the  handler  is 
utilizing  any  milk  received  from 
producers  in  classes  other  than  those  set 
forth  in  the  determination  of  the  market 
administrator  announced  pursuant  to 
paragraph  (h)(2)  of  this  section. 

(i)  The  canceUation  of  pool  plant  or 
pool  unit  designation  for  failure  to  meet 
the  requirements  of  1 1002.26(a)  shall  be 
subject  to  the  following  conditions: 

(1)  No  pool  plant  or  pool  unit 
designation  shall  be  canceled  if  the 
handUer  operating  the  plant  or  unit 
utilized  the  milk  received  by  the  handler 
frx>m  producers  during  the  month  in 
which  the  suspension  is  made  effective 
in  accordance  with  the  minimum 
percentage  set  forth  in  the  determinadon 
of  the  maiket  administrator  announced 
pursuant  to  paragraph  (h)(2)  or 
paragraph  (1)  of  mis  section. 

(2)  No  pool  plant  or  pool  unit 
designation  shall  be  canceled  if  the 
handler  operating  the  plant  or  unit 
utilized  in  the  specified  classes  set  forth 
in  the  determination  of  the  maricet 
administrator  announced  piirsuant  to. 
paragraph  (h)(2)  of  this  section  a 
percentage  of  the  total  milk  received  by 
such  handler  bom  producers  during  the 
month  in  whidi  the  suspension  is  made 
effective  which  is  not  less  than  the 
percentage  of  the  total  pool  milk 
reported  by  all  handlers  for  such  month 
to  have  been  used  in  the  specified 
classes. 

(3)  In  the  event  that  all  milk  received 
from  producers  at  a  plant  or  unit  is 
reported  to  the  market  administrator  by 
a  cooperative  association  qualified 
pursuant  to  S  1002.77  cmd  such 
association  pays  the  producer  for  such 
milk,  the  pool  plant  or  pool  unit 
designation  shall  not  be  canceled  if  a 
percentage  of  all  milk  reported  by  such 
cooperative  association  is  utilized  in 
accmdance  with  the  minimum 
percentage  set  forth  in  the  determination 
of  the  market  administrator  announced 
pursuant  to  paragraph  (h)(2)  of  this 
section,  or  in  accordance  with  the 
percentage  set  forth  in  paragraph  (i)(2) 
of  this  section. 

(4)  Cancellation  of  designations  shaU 
be  limited  to  those  plants  or  units 
necessary  to  result  in  a  utilization  of 
milk  received  at  the  remaining  pool 
plants  and  pool  units  operated  by  the 
handler,  or  reported  by  the  co(q>erative. 
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as  the  case  may  be,  in  accordance  with 
th-  minhnum  percentage  set  forth  in 
paragraph  (1)  of  this  section,  or  in  the 
determination  of  the  market 
administrator  annoimced  pursuant  to 
paragraph  (h)(2)  of  this  section. 
*        •        •        •        • 

(1)  The  designation  of  any  pool  plant 
pursuant  to  S  1002.24  or  any  pool  unit 
pursuant  to  {  1002.25(e)  shall  be 
canceled  imless  5  percent  or  more  of  the 
pool  milk  received  from  producers  at 
such  plant  or  by  such  unit  during  each  of 
the  months  of  December  and  January, 
and  10  percent  during  each  of  the 
months  of  September  through 
November,  is  utilized  as  Class  I-A  milk 
unless  the  percentage  has  been  revised 
p\irsuant  to  paragraph  (h)  of  this  section. 

46.  Section  1002.30  is  amended  by 
changing  the  reference  "5  1002.70"  in 
paragraph  (d)to  "5  1002.60",  and  by 
revising  the  first  sentence  of  the 
introductory  text  and  paragraph  (b)  to 
read  as  follows: 

8100230    Reports  of  racalpts  and 
utHlzatlon. 

Each  handler,  except  a  handler 
receiving  own  farm  milk  and  not 
required  to  be  listed  pursuant  either  to 
S  1002.11  or  i  1002.12,  shall  report  each 
month  to  the  market  administrator  for 
the  preceding  month  in  the  manner  and 
on  the  forms  prescribed  by  the  market 
administrator  with  respect  to  each  pool 
plant,  partial  pool  plant,  pool  unit  or 
partial  pool  unit  operated  by  such 
person,  the  information  set  forth  in 
paragraphs  (a)  through  (d)  of  this 
section.  *  *  * 


(b)  Inventories  at  the  beginning  and 
the  end  of  the  month  of  fluid  milk 
products  and  products  specified  in 
9  1002.41(c)(1); 

*        •        •        •        • 

47.  Section  1002.41  is  revised  to  read 
as  follows: 


91002.41    CtaaaMofutMzatkm. 

Subject  to  the  conditions  set  forth  in 
9  9  1002.42  dirough  1002.46.  the  classes 
of  utilization  shall  be  as  follows: 

(a)  Class  I-A  milk.  Class  I-A  mUk 
shall  be  all  skim  milk  and  butterfat: 

(1)  Disposed  of  as  a  fluid  milk  product, 
except  as  otherwise  provided  in 
paragraphs  (c)  and  (d)  of  this  section: 

(i)  Inside  the  mariceting  area; 

(ii)  As  route  disposition  in  an  other 
order  marketing  area; 

(iil)  To  an  other  order  plant  and 
assigned  under  auch  other  order  to  Qass 
I: 

(iv)  In  packaged  form  to  an  other 
order  plant  if  such  product  is  not  defined 
as  a  fluid  milk  product  under  auch  other 
order;  and 


(v)  To  a  partially  regulated  plant 
under  an  other  order  and  there  applied 
as  an  offset  to  Class  I  sales  in  any  other 
order  market 

(2)  In  packaged  inventory  of  fluid  milk 
products  at  the  end  of  the  month; 

(3)  In  shrinkage  assigned  to  Class  I-A 
pursuant  to  1 1002.42(c):  and 

(4)  Not  specifically  accounted  for  as 
Class  I-B,  Class  II  or  Class  III  milk. 

(b)  Class  I-B  milk.  Class  I-B  milk 
shall  be  all  skim  milk  and  butterfat: 

(1)  Disposed  of  as  a  fluid  milk  product 
outside  this  or  any  other  Federal  order 
marketing  area,  except  for 

(i)  Milk  moved  to  a  partially  regulated 
plant  under  an  other  order  and  there 
apphed  as  an  offset  to  Class  I  sales  in 
any  other  order  market;  and 

(ii)  Inventory  of  packaged  fluid  milk 
products  at  nonpool  plants  that  are  not 
other  order  plants. 

(2)  In  shrinkage  assigned  to  Class  I-B 
pursuant  to  9  1002.42(c). 

(c)  Class  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  eggnog.  and  any  product 
containing  artificial  fat  fat  substitutes. 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product  or 
eggnog,  except  as  otherwise  provided  in 
paragraph  (d)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (c)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing 
establishment  (other  than  a  milk  or 
filled  milk  plant)  at  which  food  products 
(other  than  milk  products  and  filled 
milk)  are  processed  and  from  which 
there  is  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages;  and 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  ciheese,  and 
their  by-products  (whey); 

(ii)  MiUcshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk  fluid  form  other  than  that  specified 
in  paragraph  (d)(l)(iv)  of  this  section; 

(iv)  Plastic  cream,  frvnen  cream, 
anhydrous  milkfat  aerated  cream,  sour 
cueam  and  sour  half  and  half,  and  sour 
cream  mixtures  containing  nonmilk 
items; 

(v)  Custards,  puddings,  pancake  mixes 
and  buttermilk  biscuit  mixes,  yogurt  and 
any  other  semi-solid  product  resembling 
a  Class  n  product  and  containing  less 
than  10  [wrcent  butterfat 


(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers;  and 

(vii)  Candy,  soup,  bakery  products 
and  other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
pubUc. 

(d)  Class  III  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd 
cottage  cheese)  and  its  by-products 
(whey); 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  fonn  that  is  used  to  produce  a 
Class  ill  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(vi)  Any  product  not  otherwise 
specked  in  this  section. 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  in 
paragraph  (c)(1)  of  this  section  m  bulk 

-form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (c)(1)  of  this 
section  that  are  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products  and  products 
specified  in  paragraph  (c)(1)  of  this 
section  that  are  dumped  by  a  handler  if 
the  market  administrator  is  notified  of 
such  dumping  in  advance  and  is  given 
the  opportunify  to  verify  such 
disposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  9  1002.15; 

(6)  Contained  in  fluid  milk  produc:ts 
and  products  specified  in  paragraph 
(c)(1)  of  this  section  that  are  destroyed 
or  lost  by  a  handler  in  a  vehicular 
accident  flood,  fire,  or  in  a  similar 
occurrence  beyond  the  handler's  control, 
to  the  extent  that  the  quantities 
destroyed  or  lost  can  be  verified  bom 
records  satisfactory  to  the  maiket 
administrator;  and 

(7)  In  shrinkage  assigned  pursuant  to 
9  1002.42(a)  to  the  receipts  specified  in 
9  10Q2.42(a)(2)  and  in  sluinkage 
specified  in  9  1002.42(b]  end  (c). 

48.  Section  1002.42  is  revised  to  read 
as  follows: 

91002.42   Shflnkag*. 

For  piuposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
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handler  pursuant  to  i  1002.30,  the 
following  shall  be  determined: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat 

(1]  In  the  receipts  specified  in 
paragiaphs  (b)(1)  through  (5)  of  this 
section  on  wliich  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
In  paragraph  (b)(1)  through  (5)  of  this 
section,  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipu  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat.  respectively,  in  pool  milk 
received  from  producers,  in  milk 
received  from  pool  units,  and  in  milk 
received  from  units  other  than  pool 
units,  exclusive  of  the  quantity  for  which 
Oass  n  or  Qass  in  utilization  was 
requested  by  the  handler 

(2)  Plus  1 J  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  receipts  of 
fluid  milk  products  in  bulk  from  other 
pool  plants; 

(3)  Plus  1^  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  III 
classification  is  requested  by  the 
operators  of  both  plants; 

(4)  Plus  1  J{  percent  of  the  skim  milk 
and  butterfat  respectively,  in  receipts  of 
fluid  milk  products  in  bulk  from  plants 
other  than  those  defined  in  1 1002.8(b) 
or  (d).  excluding  the  quantity  for  which 
Qass  n  or  Class  III  classification  is 
requested  by  the  handler  and 

(5)  Less  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraph  (b)(1)  through  (4)  of  this 
section;  and 

(c)  Shrinkage  in  excess  of  the  amounts 
assigned  to  Class  III  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
shall  be  assigned  pro  rata  to  Class  I-A 
and  Class  I-B  in  accordance  with  the 
respective  volumes  of  skim  milk  and 
butterfat  actually  accounted  for  in  each 
such  class. 

49.  Section  1002.44  is  revised  to  read 
as  follows: 


11002.44    TMMtars. 

(a)  Transfen  to  pool  plants.  Skim  milk 
or  butterfat  transferred  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  I- 
A  miU(  unless  the  operators  of  both 
plants  request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  or  Dutterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

1 1002.45(a)(17)  and  the  corresponding 
step  of  1 1002.450)). 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  f  1002.45(a)(8)  or 
the  corresponding  step  of  1 1002.45(b), 
the  skim  milk  or  butterfat  so  transferred 
shall  be  classified  so  as  to  allocate  the 
least  possible  Class  I  utilization  to  such 
other  source  milk;  and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  S  1002.45(a)  (13)  or 
(15)  or  the  corresponding  steps  of 

i  1002.45(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  soim:e  milk  had  been  received  at 
the  transferee-plant 

(b)  Transfers  to  other  order  plants. 
Skim  milk  or  butterfat  transferred  in  the 
form  of  a  fluid  milk  product  or  a  bulk 
fluid  cream  product  from  a  pool  plant  to 
an  other  order  plant  shall  be  classified 
in  the  following  manner 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  (either  Class  I-A.  II  or  IH)  to 
which  allocated  as  a  fluid  milk  product 
under  the  other  order, 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  the 
transferor  and  the  transferee  plants  so 
request  in  the  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  in  bulk 
form  shall  be  classified  as  Class  II  or 
Class  ni  milk  to  the  extent  of  such 
utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  were 
allocated  under  the  other  order  is  not 


avaOable  to  the  maricet  administrator  for 
the  purpose  of  establishing  classification 
under  this  paragraph,  classification  shall 
be  as  Class  I-A.  subject  to  adjustment  at 
a  later  date; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part  skim  mill' 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  1-A 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  ID  milk:  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
S  1002.41. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  in  the  following 
forms  that  is  transferred  horn  a  pool 
plant  to  a  producer-handler  under  this  or 
any  other  Federal  order  shall  be 
classified: 

(1)  As  Class  I-A  milk,  if  transferred  in 
the  form  of  a  fluid  milk  product  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  i  transferred  in  the  form 
of  a  bulk  fluid  cream  product  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,,  in 
series  beginning  with  Class  in,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  to  other  nonpool  plants. 
Skim  milk  or  butterfat  transferred  in  the 
following  forms  from  a  pool  plant  to  a 
nonpool  plant  that  is  not  an  other  order 
plant  or  a  producer-handler  plant  shall 
be  classified: 

(1)  As  Class  I-A  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product  and 

(2)  As  Class  I-A  milk,  if  transferred  in 
the  form  of  a  bulk  fluid  milk  product  or  a 
bulk  fluid  cream  product  unless  the 
following  conditions  apply: 

(i)  The  transferring  handler  claims 
classification  pursuant  to  the 
assignment  set  forth  in  paragraph  (d)(3] 
of  this  section  in  the  handler's  report 
submitted  to  the  market  administrator 
pursuant  to  §  1002.30  for  the  month 
within  which  such  transaction  occurred; 

(ii)  The  operator  of  such  transferee 
plant  maintains  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  received  at  such  plant 
which  are  made  available  if  requested 
by  the  market  administrator  for  the 
purpose  of  verification; 
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(iii)  In  determining  the  nonpool  plant's 
utilization  for  purposes  of  this  section, 
any  fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  such 
nonpool  plant  to  a  second  nonpool  plant 
shall  be  classified  pursuant  to  the  same 
assignment  procedure  with  respect  to 
receipts  and  utilization  at  such  second 
nonpool  plant  except  that  classification 
of  such  transfers  in  Class  I-A  and  I-B 
shall  not  be  less  than  the  quantities 
which  would  be  assigned  to  those 
classes  if  the  transfer  of  such  products 
had  been  directly  from  a  pool  plant  or 
pool  unit 

(3)  Skim  milk  and  butterfat  so 
transferred  shall  be  classified  on  the 
basis  of  the  following  assignment  of 
utilization  at  the  transferee  plant 
pursuant  to  paragraph  (d)(2)(ii)  of  this 
section: 

(!)  Packaged  receipts  of  fluid  milk 
products  from  Federal  order  sources 
shall  first  be  assigned  to  route 
disposition  in  Federal  order  marketing 
areas  (assigning  receipts  to  sales  in  the 
same  market  to  the  extent  possible]  and 
any  residual  shall  be  assigned  to  Class 
1-B  route  sales. 

(ii)  Such  bulk  transfers  and  other  bulk 
receipts  of  fluid  milk  products  at  such 
transferee  plant  from  pool  plants  and 
units  and  from  other  order  plants  shall 
next  be  assigned  to  any  remaining  route 
disposition  in  any  Federal  order 
marketing  area.  For  this  purpose 
receipts  from  each  Federal  order  market 
shall  first  be  assigned  to  remaining  route 
sales  in  such  marketing  area  and  any 
remainder  of  such  receipts  shall  be 
prorated  with  all  Federal  order  receipts 
to  remaining  route  disposition  in  all 
Federal  order  marketing  areas. 

(iii)  Receipts  from  dairy  farmers  shall 
then  be  assigned  to  any  remaining  route 
sales  in  the  marketing  area. 

(iv)  Remaining  receipts  bom  dairy 
farmers  and  other  unregulated  other 
source  receipts  (excludLig  opening 
inventory)  in  the  form  of  fluid  milk 
products  shall  be  assigned  pro  rata  to 
Class  I-B,  Class  II  and  Class  III 
utilization  at  such  plant  to  the  extent  of 
such  utilization  available  at  such  plant 
and  any  remainder  of  such  receipts  shall 
be  assigned  pro  rata  to  Class  I-A  bulk 
sales  to  plants  regulated  under  this 
order  and  Class  I  bulk  sales  to  plants 
regulated  under  other  orders. 

(v)  Receipts  of  bulk  fluid  cream 
products  fitim  plants  defined  pursuant  to 
S  1002.8  (b)  and  (d)  shall  be  assigned  pro 
rata  among  such  plants  to  any  remaining 
Class  II  and  Class  III  utilization  on  a  pro 
rata  basis,  then  to  any  remaining  Class 
I-A  disposition  and  finally  any  Class  I- 
B  disposition. 

(vi)  Any  remaining  receipts  of  fluid 
milk  products  or  bulk  fluid  cream 


products  being  assigned  pursuant  to  this 
paragraph  shall  be  assigned  pro  rata 
with  remaining  receipts  horn  other  order 
plants,  first  to  remaining  Class  I-A 
utilization,  then  to  Class  I-B  utilization, 
then  to  Class  II  utilization,  and  finally  to 
Class  in  utilization  at  such  plant 
Provided,  That  if  on  inspection  of  the 
books  and  records  of  such  plant  the 
market  administrator  finds  that  there  is 
insufficient  utilization  to  cover  such 
receipts,  the  remainder  shall  be 
classified  as  Class  I-A. 

(vii)  Any  remaining  Class  I-A  route 
disposition  in  any  Federal  marketing 
area  shall  be  subject  to  the  pricing 
specified  in  { 1002.60(d)(2). 

50.  Section  1002.45  is  revised  to  read 
as  follows: 

fi  1002.45    Allocation  of  sMmrnHk  and 
buttarfat  ctessMad. 

The  classification  of  milk  received 
bom  producers  at  each  pool  plant  or 
pool  unit  for  each  handler  shall  be 
determined  each  month  pursuant  to 
paragraphs  (a),  (b).  and  (c)  of  this 
section:  Provided,  That  for  the  purpose 
of  establishing  the  pool  status  of  any 
plant  with  Class  I-A  route  disposition  in 
the  marketing  area  which  is  not  a  pool 
plant  pursuant  to  S  1002.24,  skim  milk 
and  butterfat  in  milk  received  at  such 
plant  directly  from  dairy  farmers  or 
units  up  to  an  amount  sufficient  to 
qualify  such  plant  as  a  pool  plant 
pursuant  to  S  1002.28  (a)  or  (b)  shall  be 
considered  the  source  of  such  Class  I-A 
route  disposition  of  such  plant  and  be 
subtracted  bom  Class  I-A  prior  to  the 
application  of  the  allocation  sequence 
set  forth  in  paragraphs  (a)  and  (b)  of  this 
section,  unless  at  the  time  of  filing  the 
handler's  report  pursuant  to  8  1002.30 
the  handler  elects  not  to  have  it  so 
allocated. 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  UI  the  pounds  of  skim 
milk  classified  as  Class  lU  pursuant  to 

S  1002.42(b); 

(2)  Subtract  the  pounds  of  skim  milk 
received  in  packaged  form  from  a 
producer-handler  for  marketing  as 
certified  fluid  milk  products  bom  the 
total  pounds  of  skim  milk  in  Class  I-A 
and  Class  1-^  milk,  respectively,  in 
accordance  with  its  proportionate 
disposition  in  such  classes; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  in,  2 
percent  of  the  pounds  of  skim  milk  in 
packaged  fluid  milk  products  received 
&t>m  other  order  plants,  and  subtract  the 
balance  from  Class  I-A; 

(4)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  1-A  the 
pounds  of  skim  milk  in  packaged  fluid 


milk  products  in  inventory  at  the 
beginning  of  the  month.  Iliis  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  (a)(4)  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(5)  Subtract  from  the  pounds  of  skim 
milk  in  Class  U  the  pounds  of  skim  milk 
in  products  specified  in  S  1002.41(c)(1) 
that  were  received  in  packaged  form 
bom  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II: 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
poimds  of  skim  milk  in  products 
specified  in  S  1002.41(c)(1)  that  were  in 
inventory  at  the  begiiming  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II.  This  paragraph  shall  apply  only 
if  the  pool  plant  was  subject  to  the 
provisions  of  this  paragraph  (a)(6)  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  inmiediately 
preceding  month; 

(7)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Class  U  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream 
product)  that  is  used  to  produce,  or 
added  to,  any  product  specified  in 

S  1002.41(c),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
U; 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  I-A.  Class  n  and 
Class  in  milk,  in  series  beginning  with 
Class  m,  the  pounds  of  skim  milk  in: 

(i)  Other  source  milk  (except  that 
received  in  the  form  of  a  fluid  milk 
product)  and.  if  paragraph  (a](e)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  j  1002.41(c)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a) 
(5),  (6)  and  (7)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products  not 
approved  by  a  duly  constituted  health 
authority  which  are  excepted  from  the 
pool  milk  definition  pursuant  to 
9  1002.14(b): 

(iii)  Receipts  of  fluid  milk  products 
&t>m  a  producer-handler  pursuant  to  an 
other  order  or  a  producer-handler 
defined  pursuant  to  {  1002.12  (except 
poo!  milk  designated  in  the  preamble  of 
S  1002.14). 

(iv)  Receipts  of  fluid  milk  products 
bom  a  han(Aer's  plant  at  which  milk  is 
excepted  frtjm  the  pool  milk  definition 
pursuant  to  S  1002.14(h). 

(v)  Receipts  of  fluid  milk  products 
from  a  handler  with  own  farm  milk, 
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which  milk  U  excepted  from  the  pool 
milk  definition  pursuant  to  i  1002.14(1). 

(9)  Subtract  in  eeries  begtaning  widi 
CUm  in  from  the  pounds  of  tkim  milk 
remaining  in  Claas  n  end  Class  m  milk 
the  pounds  of  skim  milk  ia  receipts  of 
other  source  milk  in  the  torm  of  fhiid 
milk  products  from  plants  other  than 
those  defined  in  1 1002J  (b)  or  (d)  and 
units  other  than  pool  units  for  which  the 
handler  requesU  a  Class  D  or  Class  m 
classification,  but  not  in  any  case  to 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class: 

(10)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  or  Class 
m  milk  the  pounds  of  skim  milk  in  bulk 
receipts  of  fluid  milk  products  from 
other  order  plants  not  previously 
assigned  and  for  which  a  Class  II  or 
Class  m  classification  is  requested  by 
both  the  transferor  and  transferee 
handler  in  filing  reports  of  receipts  and 
utilization  for  the  month  with  their 
respective  market  administrators,  but 
not  in  any  case  to  exceed  the  pounds  of 
skim  milk  remaining  in  such  class: 

(11)  Subtract  from  the  pounds  of  skim 
inilk  remaining  in  each  class,  in  series 
begiiming  with  (3ass  m,  the  pounds  of 
>Hm  milk  In  fluid  milk  products  and 
products  specified  in  1 1002.41(c)(1).  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(4),  (0)  and  (8)(i)  of  this 
section: 

(12)  Add  to  die  remaining  pounds  of 
■kim  milk  in  Qass  m  the  pounds 
subtracted  pursuant  to  paragraph  (a)(1) 
of  this  section; 

(13)(i)  Subtract  pro  rata  from  the 
poondi  of  skim  milk  remaining  in  Class 
t-a  Class  n  and  Class  m  milk  the 
remaining  pounds  of  skim  milk  in 
receipts  of  other  source  milk  in  the  form 
of  fluid  milk  products  from  plants  not 
defined  pursuant  to  i  1002.8  (b)  or  (d) 
and  from  units  other  than  pool  units: 
Provided,  That  if  the  pounds  of  skim 
milk  to  be  assigned  pursuant  to  this 
paragraph  (a)(13](i)  exceed  the  available 
pounds  of  skim  milk  in  Class  I-B,  Class 
n,  and  Class  ni  the  handler  shall 
designate  the  priority  of  sources  to  be 
assigned  to  such  classes; 

(ii)  No  assignment  shall  be  made 
pursuant  to  this  paragraph  with  respect 
to  milk  received  from  a  plant  not 
defined  pursuant  to  1 1002.S  (b)  or  (d)  in 
the  401  miles  and  over  freight  zone  at  a 
plant  from  which  50  percent  or  more  of 
the  gross  receipts  of  skim  milk  and 
butterfat  leaves  the  plant  in  the  form  of 
fluid  milk  products  in  consumer 
packages  or  dispenser  inserts  and  is 
classified  as  Class  l-A; 

(14)  Subtract  pro  rata  from  the 
remaining  pounds  of  skim  milk  in  each 
class  the  pounds  of  skim  milk  in  receipts 


from  dairy  farmers  and  from  the 
handler's  own  farm  which  are  excepted 
frtjm  the  pool  milk  definition  pxvsuant  to 
1 1002.14  (h)  and  (i): 

(IS)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  fluid  milk 
products  from  other  order  plants  not 
previously  assigned  pursuant  to 
paragraph  (a)  (3)  and  (10)  of  this  section: 

(i)  Subject  to  the  provisions  of  this 
paragraph,  such  subtraction  shall  be  pro 
rata  to  ^e  pounds  of  skim  milk  in  each 
class  with  respect  to  whichever  of  the 
following  quantities  represents  the 
higher  proportion  of  Class  II  and  Class 
ni  milk  combined: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 

§  1002.22(d):  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(15)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  n  and  Oass  III  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Qass  m  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Qass  I-A  milk 
and  Class  I-B  milk  after  sudi  proration 
at  the  pool  plants  at  which  such  other 
source  milk  was  received; 

(iii)  Except  as  provided  in  paragraph 
(a)(15)(ii)  of  this  section,  should  die 
computations  pursuant  to  paragraph 
(a)(15]  (i)  or  (ii)  of  tiiis  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  n  and  Class  in  combined 
that  exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  n  and  Class  in 
combined  shall  be  increased  (increasing 
as  necessary  Class  in  and  then  Class  U 
to  die  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  I-A 
milk  and  Class  I-B  milk  combined  shall 
be  decreased  by  a  like  amount,  pro  rata 
to  remaining  utilization  in  each  such 
class.  In  such  case,  the  pounds  of  skim 
milk  remaining  in  each  class  at  this 
allocation  step  at  die  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount;  and 


(iv)  Except  as  provided  in  paragraph 
(a)(16)(ii)  of  diis  section,  should  Uie 
computations  pursuant  to  paragraph 
(a)(15)  (i)  or  (ii)  of  diis  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
frt>m  Class  I-A  milk  or  Class  I-B  milk 
that  exceeds  the  pounds  of  skim  milk  . 
remaining  in  that  dass,  the  pounds  of 
skim  milk  in  such  class  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  U  and 
Class  m  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessary  Class  m  and  dien  Class  II).  In 
such  case,  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount  in  . 
sequence  beginning  with  the  nearest 
other  pool  plant  of  such  handler  at 
which  Class  I-A  or  Class  I-B  utilization 
is  available: 

(16)  If  the  plant  at  which  assignment  is 
being  made  is  a  plant  from  whidi  50 
percent  or  more  of  the  gross  receipts  of 
skim  milk  and  butterfat  in  Uie  form  of 
fluid  milk  products  left  the  plant  in  the 
form  of  fluid  milk  products  in  consumer 
packages  or  dispenser  inserts  and  Was 
dassified  as  Class  I-A,  subtract  pro  rata 
fi^m  the  remaining  pounds  of  skim  milk 
in  each  class  the  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from 
plants  in  the  401  miles  and  over  freight 
zone,  not  defined  pursuant  to  S  1002.8 
(b)or(d): 

(17)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  I-A  milk 
the  pounds  of  skim  milk  in  remaining 
receipts  from  plants  (except  other  order 
plants)  or  units  the  pool  status  of  which 
has  not  yet  been  established  and  which 
receipts  have  not  previously  been 
assigned  pursuant  to  paragraph  (a)  (13) 
and  (16)  of  this  section; 

(18)  Subtrad  bom  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  received  in  the  form 
of  fluid  milk  products  and  bulk  fluid 
cream  products  &t)m  other  pool  plants 
and  &Y)m  pool  units  (not  previously 
assigned  pursuant  to  the  preamble  of 
this  section),  in  accordance  with  the 
dassification  assigned  by  the  b*ansferee 
handler  subjed  to  the  conditions  of 
paragraph  (a)(18)  (i)  dirough  (iii)  of  diis 
section: 

(i)  The  skim  milk  so  assigned  to  any 
dass  of  utilization  shall  be  limited  to  the 
amount  thereof  remaining  in  such  dass 
in  the  transferee  plant; 

(ii)  If  the  transferor  plant  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  paragraph  (a)(7)  of 
this  section  die  skim  milk  so  tinnsferred 
shall  be  dassified  so  as  to  allocate  die 
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least  possible  Class  I-A  or  I-B 
utiUzation  to  such  other  source  milk;  and 

(iii)  If  the  transferor  handler  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  paragraph  (a)(13) 
of  this  section,  the  skim  milk  so 
transferred  shall  not  be  dassified  as 
Class  I-A  or  1-B  to  a  greater  extent  Uian 
would  be  appUcable  to  a  like  quantity  of 
such  other  source  milk  received  at  the 
transferee  plant; 

(19)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  I-A  the  pounds  of 
skim  milk  received  directiy  from  dairy 
farmers  or  units  which  was  deducted 
pursuant  to  the  proviso  in  the  preamble 
of  this  section: 

(20)  If  the  pounds  of  skim  milk 
remaining  in  all  classes  exceeds  the 
pounds  of  skim  milk  in  receipts  from 
producers  subtract  such  excess  from  the 
pounds  of  skim  milk  remaining  in  each 
class  in  series  beginning  with  Class  IIL 
Any  amount  so  subtracted  shall  be 
known  as  "overage": 

(b)  Butterfat  shall  be  allocated  in 
accordance  mth  the  procedure  outlined 
for  skim  milk  in  pcu'agraph  (a)  of  this 
section:  and 

(c)  Combine  the  amounts  of  skim  milk 
and  butterfat  determined  pursuant  to 
paragraphs  (a)  and  (b)  of  diis  section 
into  one  total  for  each  class. 


81002.50a   [Removed] 

51.  Section  1002.50a  is  removed: 
section  1.002.51  is  redesignated  as 

S  1002.52.  9  1002.50  is  redesignated  as 
§  1002.51.  and  S  1002.50a  is  redesignated 
as  9  1002.50. 

52.  Newly  redesignated  9 1002.50  is 
revised  to  read  as  follows: 

S  1002.50   Ctase  prices. 

For  pool  milk  received  during  each 
month  bom  dairy  farmers  or  cooperative 
associations  of  producers,  each  handler 
shall  pay  per  hundredweight  not  less 
than  the  prices  set  forth  in  this  section, 
subject  to  the  differentials  and 
adjustinents  in  99  1002.52  and  1002.81. 
Any  handler  who  purchases  or  receives 
milk  during  any  month  bom  a 
cooperative  assodation  of  producers  but 
does  not  operate  the  plant  or  unit 
receiving  this  milk  bom  producers  shall 
pay  the  cooperative  association  on  or 
before  2  days  before  the  last  day  of  the 
month  if  paid  by  check,  or  the  last  day 
of  the  month  if  paid  in  cash  or  cash 
equivalent,  at  not  less  than  die  lowest 
dass  price  pursuant  to  this  section  for 
the  preceding  month  for  milk  received 
frxim  such  cooperative  during  the  first  15 
days  of  the  month,  and  shall  pay  the 
cooperative  association  on  or  before  the 
15th  day  of  the  following  month  the 
balance  due  for  milk  received  during  the 
month  from  such  cooperative  at  not  less 


than  the  dass  prices  pursuant  to  this 
section  subject  to  the  differentials  and 
adjustments  set  forth  in  9  9 1002.52  and 
1002  Jl  applicable  at  the  plant  at  which 
the  milk  is  first  received  bom  the 
cooperative  assodation.  Such  payments 
to  a  cooperative  assodation  shall  be 
deemed  not  to  have  been  made  until  the 
payments  have  been  received  by  the 
cooperative  assodation. 

(a)  Class  I-A  price.  For  Class  I-A  milk 
the  Class  I  price  in  the  201-210  mile 
freight  zone  shall  be  the  basic  formula 
price  for  the  second  preceding  month 
plus  9  2.42.  The  differential  value  in  the 
1-10  mile  freight  zone  shall  be  $3.14. 

(b)  Class  I-B  price.  For  Class  I-B  milk 
the  price  shall  be  the  price  for  Class  I-A 
milk. 

(c)  Class  II price.  For  Class  n  milk,  the 
price  shall  be  computed  by  the  Director 
of  the  Dairy  Division  and  transmitted  to 
the  market  administrator  on  or  before 
the  15th  day  of  the  preceding  montL  The 
Class  n  price  shall  be  the  basic  Class  n 
formula  price  computed  pursuant  to 

9  1002.51(b]  for  tiie  month  plus  Uie 
amount  that  the  value  computed 
pursuant  to  paragraph  (c)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (c)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  n  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (c)(1)  and  (c)(2) 
of  this  section,  was  less  than  the  basic 
formula  price  for  the  second  preceding 
month. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  9  1002.51(a)  and  add  10  cents;  and 

(2)  Determine  for  the  same  12-month 
period  as  specified  in  paragraph  (c)(1)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Class  U. 
formula  prices  computed  pursuant  to 

9  1002.51(b). 

(d)  Class  in  price.  Subject  to  the 
adjustment  set  forth  below  for  the 
applicable  month,  the  Class  m  price 
shall  be  the  basic  formtda  price  for  the 
month. 


Month 


January  „. 
F«tiniwy. 


April.. 
Mfly... 
Jura. 


Amount 


Month 


+« 

July 

+  .02 

AuguM 

-.05 

ijii|jmiS)si 

-M 

OdotMr....- 

-.12 

TmFfWmOm 

-.11 

DwwntMr 

Amount 


+.03 
+.10 
+.06 

+.oe 

+.06 
+.06 


53.  Newly  redesignated  9  1002.51  is 
revised  to  read  as  follows: 


9 1002J1    Basic  loniMila  prtoasL 

(a)  The  "basic  formula  price"  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  cmd  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent  For  such  adjustment  the 
butterfat  differential  piuvuant  to 

9  1002.61  shall  be  used. 

(b)  The  "basic  Class  n  formula  price" 
for  the  month  shall  be  the  basic  formula 
price  for  the  second  preceding  month 
plus  or  minus  the  amount  computed 
pursuant  to  paragraphs  (b)  (1)  through 
(4)  of  this  section. 

(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed,  using 
price  data  determined  pursuant  to 

9  1002.19  and  yield  factors  in  effect 
imder  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days  of 
the  preceding  month  and,  separately,  for 
the  first  15  days  of  the  second  preceding 
month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(A)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese: 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  vdue 
in  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  shall 
be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter  and 

(B)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  precec^ng  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  montL 

(3)  Compute  weighting  factors  to  be 
appUed  to  the  changes  in  gross  values 
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determined  pvtoaiit  lo  parafraph  (bX2) 
of  this  Mctiaii  by  datariBiiiliig  the 
relative  proportion  that  the  daU 
indadeclin  each  of  the  following 
paragraphi  is  of  the  total  of  the  data 
repreeantad  in  paia^apha  (bM3)  (i)  and 
(U)ofthia«ectlca: 

(i)  C«iiy'«#  the  total  production  of 
American  cheeee  for  the  States  of 
Minnesota  and  Wisconsin,  as  rqx>rtsd 
by  the  National  A^cultural  Statistics 
Service  of  the  Deportment  for  the  meet 
recant  preceding  period,  and  divide  by 
the  yield  fsctor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  die  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii]  Combine  the  total  nonftt  dry  milk 
production  for  the  Statee  of  Minnesota 
and  Wisconaia  ss  reported  by  the 
National  Agricoltoral  Statistice  Service 
of  the  Department  for  the  moet  recent 
piacisding  period,  and  divide  by  the 
yield  fector  osad  under  the  Price 
Support  I¥ogram  for  nonfat  dry  milk  to 
detemina  the  quantity  of  milk  used  in 
the  productioa  of  botter-noofot  dry  milk. 

(4)  Compute  a  weighted  evarage  of  the 
chsnges  in  groes  vahiee  per 
hundredweight  of  milk  dBteinined 
pursoant  to  paragraph  (bH2)  of  thie 
•ectlon  in  accordance  with  the  relative 
proportions  of  milk  determined  purtuant 
to  para^aph  (bH3)  of  tfaie  eectlon. 

S4.  Newly  redeeignated  1 1002.52  is 
amended  by  changing  the  reference 
"I  lOOZJOa"  in  the  introductory  text  to 
"1 100X60",  changing  the  words  tSass 
IT  fai  paragraph  (e)  to  "tSass  IIT.  and 
revising  paragraph  (c)  to  read  as 
follows: 


|1002.tt 


(c)  The  differential  rates  applicable  at 

Silants  shall  be  as  set  forth  in  die 
bUowing  schedule: 


1-10- 

11-te. 

21-M. 


ai-40. 


41-60. 

si-eo. 


61-70. 
71-76. 
7»40. 
t1-60. 


01-100 _ 
101-110- 
111-1». 
121-126- 
126-130. 
131-140. 
141-100. 


«idl-8 


•t-7X.0 
■fOSJ 
4074 

■fa74 

.«-S4J 
■fOSi) 

■fOSJ 

•fSU 

4300 

•t-trs 

-fOSA 
+2iM 

4204 
4204 
+  174 
41«A 


sndM 


40 
46 
46 
47 
47 
47 
46 
46 
46 
46 
48 
46 
44 
44 
44 
43 
43 
43 


161-160. 
101-170. 
171-178. 
170-160. 
101-160. 
191-200. 


201-210. 
211-220. 
221-226. 


220-230. 


231-240. 
241-250. 
2S1-200. 
tOI-270. 
271-278. 
270-200. 


\^S 


101-200. 
201-300. 


301-310. 
311-320. 
321-428. 

381-040 

341-360 
381-300 
301-370 
371-378 
370-300 
361-380 
391-400 
401  and 


4-124 

42 

4104 

42 

474 

42 

474 

41 

484 

41 

424 

41 

ao 

0 

-2.8 

0 

-84 

0 

-64 

0 

-74 

0 

-104 

0 

-124 

0 

-18.0 

0 

-174 

0 

-174 

0 

-204 

0 

-224 

0 

-28.0 

0 

-274 

0 

-304 

0 

-3ao 

0 

-324 

0 

-354 

0 

-374 

0 

-404 

0 

-424 

0 

-424 

0 

-45.0 

0 

-474 

0 

-804 

0 

65.  Section  1002.53  is  revised  to  read 
as  follows: 

11002.63   Preduoef  handtor  prtoe 
diWerentlaL 

For  skim  milk  and  butterfat  received 
from  a  handler  who  is  a  producer^ 
handler  under  this  or  any  other  order 
and  is  assigned  to  Class  K-A  pursuant  to 
1 1002v45(a)(8)(iii).  the  transferee 
handler  shall  pay  a  differential  equal  to 
the  difference  between  the  Class  I-A 
price  and  the  Class  III  price  both 
appropriately  sdjusted  for  differentials 
pursuant  to  1 1002.52. 

66.  Section  1002Ji5  is  revised  to  read 
as  follows: 

11002.66   TrenspoTtattencradKonbufc 
unit  pool  iiMk. 

For  pool  milk  received  by  a  handler  in 
a  pool  or  pcutial  pool  unit,  a 
transportation  credit  at  the  rate  of  15 
cents  per  hundredweight  shall  be 
ctMnputed. 

67.  A  new  1 1002.56  is  added  to  read 
as  follows:  1 1002.56  Announcement  of 
class  prices  and  butterfat  differentiaL 
The  market  administrator  shall 
announce  publicly: 

(a)  On  or  before  the  fifth  day  of  each 
month,  the  following: 

(1)  The  Class  I  price  for  the  following 
month  applicable  at  the  201-210  mile 
zone  and  st  dM  1-10  mile  lone. 


(2)  The  Class  III  price  for  the 
preceding  month  applicable  at  the  201r 
210  mile  zone  and  at  the  1-10  mile  zoner 

(3]  The  butterfat  differential  for  the 
preoeding  month: 

(4)  The  average  price  per 
hundredweight  for  manufacturing  grade 
milk,  f.o.b.  ^ants  in  Wisconsin  and 
Minnesota,  ss  reported  by  the  United 
States  Department  of  Agriculture  for  the 
preceding  month; 

(6)  The  simple  average  of  the  daily 
wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one 
price)  of  Oade  A  (92-score)  bulk 
creamery  butter  per  pound  at  Chicago. 
as  reported  by  the  United  States 
Department  of  Agriculture  for  the 
preceding  month;  and 

(6)  The  weighted  average  of  cariot 
prices  per  pound  for  nonfat  dry  milk 
solids,  spray  process,  for  human 
consumption,  fo.b.  manufacturing  plants 
in  the  C^cago  area,  as  published  by  the 
United  States  Department  of  Agriculture 
for  the  period  from  the  zeth  day  of  the 
second  preceding  month  through  the 
25th  day  of  the  preceding  month. 

(b)  On  or  before  the  fifteenth  day  of 
each  month,  the  Class  II  price  for  the 
following  month  applicable  at  the  201- 
210  mile  zone  and  at  the  1-10  mile  zone. 

68.  Section  1002.70  is  redesignated  as 
S  1002.ea  and  amended  by  changing  all 
references  lO  "5  1002.51"  to  "5  1002.62", 
changing  the  reference  "S  1002.45(a)(17)' 
in  paragraph  (a)  to  "t  1002.46  (a](20)". 
and  revising  paragraph  (d)  to  read  as 
follows: 

I1002J0   NotpooloMlgattonofliandlerB. 
•        •        •        •        • 

(d)  Add  the  amounts  computed  in  - 
paragraph  (d)  (1)  through  (4)  of  this 
section: 

(1)  Multiply  the  pounds  of  overage 
deducted  from  eadi  class  pursuant  to 
i  1002.45(aK20]  and  the  corresponding 
step  of  §  1002.45(b)  by  the  applicable 
class  price  adjusted  by  the  differentials 
pursuant  to  t  i  1002.52  and  1002.81: 

(2)  Mdtiply  the  difference  between 
the  applicable  Qass  I-A  and  Class  in 
prices,  both  adjusted  by  the  applicable 
differential  pursuant  to  {  1002.52.  by  the 
pounds  of  skim  milk  and  butterfat  in 
other  source  milk  subtracted  from  Class 
I-A  pursuant  to  i  1002.45(a)(8)(i)  and  the 
corresponding  step  of  1 1002.45(b)  and 
by  the  pounds  of  skim  milk  and  butterfat 
specified  in  { 1002.44(d)(3)(vii): 

(3)  Multiply  the  producer-handler 
pride  differential  by  the  pounds  of  skim 
milk  and  butterfat  subtracted  from  Class 
I-A  pursuant  to  1 1002.45(a)(8Kiii)  and 
the  corresponding  step  of  i  1002.45(b): 

(4)  Multiply  the  difference  between 
the  Class  m  price  for  the  preoeding 
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month  and  the  Class  I-A  price  or  the 
Class  n  price,  as  the  case  may  be,  for 
the  current  month,  both  applicable  at  the 
location  of  the  nearest  plant  or  unit  itom 
which  an  equivalent  quantity  of  Class  III 
milk  was  received  in  the  preceding 
month,  by  the  pounds  of  skim  milk  cuid 
butterfat  subfracted  from  Class  I-A  and 
Class  n  pursuant  to  8  1002.45(a)(ll]  and 
the  corresponding  step  of  S  1002.45(b). 

f1002J1    [Redeelgnetad  from  g  1002.71 


59.  Section  1002.71  is  redesignated  as 
S  1002.61  and  amended  by  changing  the 
reference  "S  1002.84"  in  the  introductory 
text  to  "S  1002.71",  changing  tiie 
reference  "8  1002.70"  in  paragraph  (a)  to 
"8  1002.60",  changing  the  reference 

"8  1002.89"  in  paragraph  (b)  to 
"8  1002.7r',  and  redesignating 
paragraphs  (b-1)  throu^  (g)  as 
paragraphs  (c)  dirough  pi).  In  newly 
redesignated  paragraph  (e),  the 
references  to  "paragraph  (c)"  are 
changed  to  "paragraph  (d)".  and  in 
newly  redesignated  paragraph  (h)  the 
reference  to  "paragraph  (f)"  is  changed 
to  "paragraph  (g)". 

60.  A  new  8  1002.62  is  added  to  read 
as  follows: 


81002.72  [Amended] 

64.  Newly  redesignated  8 1002.72  is 
amended  by  chan^ng  the  reference 
"8  1002.84"  to  "8  1002.71". 

81002.73  [Amondod] 

65.  In  newly  redesignated  8  1002.73, 
paragraph  (a)  is  amended  by  changing 
the  reference  "8  1002.84"  to  "8  1002.71", 
and  the  reference  "8  1002.85"  to 

"8  1002.72". 

81002.76   [Amended] 

66.  Newly  redesignated  8 1002.76  is 
amended  by  changing  the  reference 
"88  1002.85  and  1002.90"  to  "88  1002.72 
and  1002.85". 


81002.77   [Amended] 

67.  Newly  redesignated  8  1002.77  is 
amended  by  removing  paragraph  (1). 

68.  Section  1002.82  is  revised  to  read 
as  follows: 

8100242   Transportation  differsntlals. 

The  transportation  differential  shall 
be  plus  or  minus  the  appropriate 
differential  shown  in  column  B  of  the 
schedule  in  8 1002.52(c)  for  the  zone  of 
the  plant  to  which  the  milk  is  delivered 
or  in  the  case  of  farms  included  in  units 
the  zone  of  the  township  in  which  the 
milk  is  received 


81002.62   Announcement  of  umformprtea.     §100245   [Redeeignated  from  8 100240 

The  market  administrator  shall 
publicly  announce,  on  or  before  the  14th 
day  of  each  month,  the  uniform  price  for 
the  preceding  month  pursuant  to 
8  1002.61  applicable  at  ihe  201-210  mile 
zone  and  at  the  1-10  mile  zone  pursuant 
to  8  1002.82. 

61.  Sections  1002.83  through  1002.89 
are  redesignated  as  68  1002.70  through 
1002.77.  The  centered  heading  preceding 
8  1002.83  will  now  precede  8  1002.70. 

62.  Newly  redesignated  8  1002.70  is 
revised  to  read  as  follows: 

91002.70  Producer  settlement  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fimd 
known  as  the  "producer  setUement 
fund"  into  which  he  shall  deposit  all 
paymente  and  out  of  which  he  shall 
m^e  all  payments  pursuant  to 
88  1002.72  through  1002.77.  All  amounte 
subtracted  under  8  1002.81(d),  inclusive 
of  interest  earned  thereon,  shall  remain 
therein  as  an  obligated  balance  until  it  is 
withdrawn  for  the  purpose  of 
effectuating  8  1002.61(e). 

91002.71  [Amended] 

63.  Newly  redesignated  8  1002.71  is 
amended  by  changing  the  reference 
"8  1002.90"  to  "8  1002.85". 


69.  Section  1002.90  is  redesignated  as 
8  1002.85  and  amended  by  changing  the 
reference  "8 1002.85"  to  "8 1002.72",  and 
changing  the  reference  "9  1002.70(d)(2)" 
to  "9  1002.60(d)(2)".  The  centered 
heading  preced^  8  1002J0  will  now 
precede  8  1002.85. 

PART  1004— MILX  IN  THE  MIDDLE 
ATLANTIC  MARKETINQ  AREA 

70.  Section  1004.10  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

81004.10  Producer-handter. 

(d)  Sections  1004.40  through  1004.45, 
1004.50  through  1004.54, 1004.60  through 
1004.62, 1004.70  through  1004.79, 1004.85 
and  1004.86,  and  1004.90  tiirough  1004.95 
shall  not  apply  to  a  producer-handler. 

71.  Section  1004.11  is  revised  to  read 
as  follows: 

81004.11  IMry  tanner. 

Dairy  fanner  means  any  person  who 
produces  milk  which  is  delivered  in  bulk 
to  a  plant  A  dairy  farmer  shall  be  a 
"dairy  fanner  for  other  markets"  with 
respect  to  milk  reported  pursuant  to 
8  1004.7(d)(4). 


72.  Section  1004.12  is  amended  by 
revising  paragraphs  (a),  (e)  and  (f)(6)  to 
read  as  foUows: 

§1004.12    Producer. 


(a)  A  dairy  farmer  with  respect  to  milk 
which  is  received  at  a  pool  plant 
pursuant  to  8  1004.7  (a),  (b).  or  (e) 
directly  bom  the  farm. 

(e)  Milk  which  is  diverted  in 
accordance  with  the  provisions  of  this 
section  shall  be  deemed  to  have  been 
received  by  the  handler  for  whose 
account  it  is  diverted  at  a  pool  plant  at 
the  location  of  the  plant  from  which  it  is 
diverted,  except  that,  for  the  purpose  of 
applying  location  adjustmenU  pursuant 
to  8  8  1004.52  and  1004.75  and  the  direct- 
delivery  differential  pursuant  to 
8 1004.79.  milk  which  is  diverted  shall  be 
considered  to  be  received  at  the  location 
of  the  plant  to  which  the  milk  is 
diverted 


(f)*  •  • 

(5)  Dairy  farmer  with  respect  to  milk 
physically  received  at  a  pool  plant  as 
diverted  milk  from  another  oitler  plant  if 
all  of  the  milk  so  received  from  such 
dairy  farmer  is  assigned  to  Class  II  or 
Class  in  and  the  milk  is  treated  as 
producer  milk  under  the  provisions  of 
such  other  order. 

73.  Section  1004.13  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


91004.13 


(a)  Received  at  a  pool  plant  pursuant 
to  8 1004.7(a),  (b).  or  (e)  directiy  from  the 
farm. 


74.  Section  1004.14  is  revised  to  read 
as  follows: 

81004.14   Other  oourcamUk. 

Other  source  milk  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  by: 

(a)  Receipts  in  the  form  of  fluid  milk 
products  and  bulk  products  specified  in 
8  1004.40(b)(1)  from  any  source  other 
than  producers,  handlers  described  in 

8  1004.9(c),  or  pool  plants; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
8  1004.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

8  1004.40(b)(1),  and  products  produced 
at  the  plant  during  the  same  month) 
fixim  any  source  which  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month;  and 
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(d)  Receipts  of  any  milk  product  (other 
than  a  fluid  milk  product  or  a  product 
■pacified  in  i  1004.40(bMl))  for  which 
the  handler  fails  to  establish  a 
disposition. 

75.  Section  1004.15  is  revised  to  read 
as  follows: 

IMOCIt   PMdmaipreduet 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  of  the  following  products  in 
fluid  or  frozen  form:  Milk,  skim  milk, 
lowfat  milk,  milk  drinks,  buttermilk, 
filled  milk,  and  milkshake  and  ice  milk 
mixes  containing  less  than  20  percent 
total  solids,  including  any  such  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  miUc  solids, 
concentrated  (if  in  a  consume^type 
package),  or  reconstituted. 

(b)  The  term  "iluid  milk  product"  shall 
not  Include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or 
sweetened),  formulas  especially 
prepared  for  infant  feediiag  or  chetary 
use  that  are  packaged  in  hermetically 
sealed  glass  or  all-metal  containers  or 
aseptically  packaged  and  hermetically 
sealed  in  foil-lined  paper  containers, 
any  product  that  contains  by  weight  less 
than  6.5  percent  nonfat  milk  solicb,  and 
whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

76.  A  new  {  1004.16  is  added  to  read 
as  follows: 


11004.16   Fluid  eraam  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream)  or  a  mixture  of  cream  and  milk 
or  skim  milk  containing  10  percent  or 
more  butterfat  with  or  without  the 
addition  of  other  ingredients. 

77.  A  new  i  1004.21  is  added  to  read 
as  follows: 

11004^1    Product  prfcaa. 

The  prices  specified  in  this  section  as 
computed  and  published  by  the  Director 
of  the  Dairy  Division.  Agricultural 
Marketing  Service,  shall  be  used  in 
calculating  the  basic  Class  D  formula 
price  pursuant  to  f  1004.51(b),  and  the 
term  work-day  as  used  herein  shall 
mean  each  Monday  through  Friday  that 
is  not  a  national  hoUday. 

(a)  Butter  price  means  the  simple 
average  of  the  prices  per  pound  of 
approved  (92-score)  butter  on  the 
Qiicago  Mercantile  Exchange  for  the 
work-days  during  the  fint  15  days  of  the 


month,  using  the  price  reported  each 
week  as  the  price  for  the  day  of  the 
report  and  for  each  succeeding  work- 
day until  the  next  price  is  reported. 

(d)  Cheddar  cheese  price  means  the 
simple  average  for  the  work-days  during 
the  first  IS  days  of  the  month,  of  the 
prices  per  pound  of  cheddar  cheese  in 
40-pound  blocks  on  the  National  Cheese 
Exchange  (Green  Bay,  WI).  The  price 
reported  for  each  week  shall  be  used  as 
the  price  for  the  day  on  which  reported 
and  for  each  succeeding  woik-day  until 
the  next  price  is  reported. 

(c)  Nonfat  dry  milk  price  means  the 
simple  average  of  the  prices  per  pound 
of  nonfat  dry  milk  for  the  work-days 
during  the  first  15  days  of  the  month 
computed  as  follows: 

(1)  Use  the  prices  (using  the  midpoint 
of  any  price  range  as  one  price)  reported 
each  week  for  high  heat  low  heat  and 
approved  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area; 

(2)  Compute  a  simple  average  of  the 
weekly  prices  for  the  three  types  of 
nonfat  dry  milk  in  paragraph  (c)(1)  of 
this  section.  Such  average  shall  be  the 
daily  price  for  the  day  on  which  the 
prices  were  reported  and  for  each 
preceding  work-day  until  the  day  such 
prices  were  previously  reported;  and 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
work-days  during  the  first  15  days  of  the 
month  and  compute  the  simple  average 
thereof 

(d)  Edible  whey  price  means  the 
simple  average  of  the  prices  per  pound 
of  edible  whey  powder  for  the  Central 
States  production  area  for  the  work- 
days during  the  first  15  days  of  the 
month.  The  prices  used  shall  be  the 
price  (using  the  midpoint  of  any  price 
range  as  one  price)  reported  each  week 
as  the  daily  price  for  the  day  on  which 
reported,  and  for  each  preceding  work- 
day until  the  day  such  price  was 
previously  reported. 

7&  In  i  1004.3a  paragraphs  (a)  (1),  (2) 
and  (3)  are  revised  to  read  as  follows: 

I1004J0    Reports  Of  racalpts  and 
utttsatlon. 

(a)  •  •  • 

(1)  The  quantities  of  skim  milk  and 
butterfat  contahied  in: 

(i)  Receipts  of  producer  milk 
(including  such  handler's  own 
production)  and  milk  received  from  a 
cooperative  association  for  which  it  is  a 
handler  pursuant  to  (  1004.9(c); 

(ii)  Receipts  of  Quid  milk  products  and 
bulk  fluid  cream  products  firom  other 
pool  plants;  and 

(iii)  Receipts  of  other  source  milk: 

(2)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  1 1004.40(b)(1); 


(3)  The  utilization  or  disposition  of  all 
skim  milk  and  butterfat  required  to  be 
reported  pursuant  to  this  paragraph, 
showing  separately  in-area  route 
disposition,  except  filled  milk,  and  filled 
milk  route  disposition  in  the  area; 

70.  Section  1004.40  is  revised  to  read 
as  follows: 


11004.40   ClissssofuMWzatlon. 

Subject  to  the  conditions  set  forth  in 
§8  1004.41  through  1004.44,  all  skim  milk 
and  butterfat  required  to  be  reported  by 
a  handler  pursuant  to  9S  1004.30  and 
1004.32  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  otherwise 
provided  in  paragraph  (b)  and  (c)  of  tUs 
section; 

(2)  In  packaged  inventory  of  fluid  milk 
products  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  in  milk. 

(b)  Class  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  eggnog,  and  any  product 
containing  artificial  fat  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil), 
that  resembles  a  fluid  cream  product  or 
eggnog,  except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing 
establishment  (other  than  a  milk  or 
filled  milk  plant)  at  which  food  products 
(other  than  milk  products  and  filled 
milk)  are  processed  and  from  which 
there  is  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages:  and 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  and 
their  by-products  (whey); 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk  fluid  form  other  than  that  specified 
in  paragraph  (c)(l)(iv)  of  this  section; 

(iv)  Plastic  cream,  frozen  cream, 
anhydrous  milkfat  aerated  cream,  sour 
cream  and  sour  half  and  half,  and  sour 
cream  mixtures  containing  nonmilk 
items; 

(v)  Custards,  puddings,  pancake  mixes 
and  buttermilk  biscuit  mixes,  yogurt  and 
any  other  semi-solid  product  resembling 
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a  Class  n  product  and  containing  less 
than  10  percent  butterfat; 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed 
containers;  and 

(vii)  Candy,  soup,  bakery  products 
and  other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public. 

(c)  Class  III  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat 

(1)  Used  to  produce: 

(i)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd 
cottage  cheese)  and  its  by-products 
(whey); 

(ii)  Butter 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  fluid  form  that  is  used  to  produce  a 
Class  in  product 

(v)  Evaporated  or  condensed  milk 
(plaJba  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package:  and 

(vi)  Any  product  not  otherwise 
specified  in  this  section. 

(2)  In  inventory  at  Uie  end  of  the 
month  of  fluid  milk  products  in  bulk 
form  and  products  specified  hi 
paragraph  (b)(1)  of  this  section  hi  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  diis 
section  that  are  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  fliis 
section  that  are  dumped  by  a  handler  if 
the  market  administrator  is  notified  of 
such  dumping  in  advance  and  is  given 
the  opportunity  to  verify  such 
disposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim. milk  in  sudi  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  9  1004.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
9  1004.41(a)  to  the  receipts  specified  in 
9  1004.41(a)(2)  and  in  shrinkage 
specified  in  9  1004.41  (b)  and  (c). 

80.  Section  1004.41  is  revised  to  read 
as  follows: 

91004.41    SMnkag*. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  1 1004.30.  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat 


(1)  In  the  receipts  specified  in 
paragraphs  (b)  (1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraphs;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)  (1)  through  (6)  of  this 
section,  which  was  received  in  the  form 
of  a  bulk  fiuid  milk  product  or  a  buUc 
fluid  cream  product 

(b)  The  shrinkage  of  skim  milk  and 
butterfat  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handler  described  in 

9  I004.9(c]): 

(2)  nus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  milk 
received  from  a  handler  described  in 

9 1004.9(c)  and  hi  milk  diverted  to  such 
plant  from  another  pool  plant,  except 
that  if  the  operator  of  the  plant  to  vdiich 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
bom  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  shall  be 
2  percent 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  wUch 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
bom  its  measurement  at  the  farm  and 
butterfat  tests  determined  fix>m  farm 
bulk  tank  samples,  the  applicable 
percentage  shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  fransfer  from 
other  pool  plants: 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  tank 
lots  of  fluid  milk  products  received  by 
transfer  from  other  order  plants, 
excluding  the  quantity  for  which  Class  n 
or  Class  in  classification  is  requested  by 
the  operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  receipts 
from  dairy  farmers  for  other  markets 
pursuant  to  9  1004.11  and  receipts  of 
bulk  fluid  milk  products  bom 
unregulated  supply  plants,  excluding  the 
quantity  for  which  Class  U  or  Class  IH 
classification  is  requested  by  the 
handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  tank 
lots  of  fluid  milk  products  transferred  to 
other  plants  that  is  not  in  excess  of  the 


respective  amounts  of  skim  milk  and 
butterfat  to  which  percentages  are 
applied  in  paragraphs  (b)  (1),  (2),  (4).  (5), 
and  (6)  of  tfiis  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat.  respectively,  in  shrinkage  of 
milk  frt>m  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  9 1004.9  (b)  or  (c).  but  not  In 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  for  the  cooperative 
association  shall  be  zero. 

61.  Section  1004.42  is  revised  to  read 
as  follows: 


91004.42   ClasslBcsMonol 


(a)  Transfers  and  diversions  to  pool 
plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Qass  I 
milk  unless  die  operators  of  both  plants 
request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  or 
diversions  shall  be  subject  to  the 
following  conditions: 

(1)  The  skim  milk  or  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat  respectively,  remaining  in 
such  class  at  the  transferee-plant  or 
divertee-plant  afrer  the  computations 
pursuant  to  9  1004.44(a)(13]  and  the 
corresponding  step  of  9  1004.44(b); 

(2)  If  the  transferor-plant  or  divertor- 
plant  received  during  the  month  other 
source  milk  to  be  allocated  pursuant  to 
9  1004.44(a)(8)  or  the  corresponding  step 
of  9  1004.44(b).  the  skim  milk  or 
butterfat  so  transferred  or  diverted  shall 
be  classified  so  as  to  allocate  the  least 
possible  Class  I  utilization  to  such  other 
source  milk;  and 

(3)  If  the  transferor-handler  or 
divertor-handler  received  during  the 
month  other  source  milk  to  be  allocated 
pursuant  to  9  1004.44  (a)  (12)  or  (13)  or 
the  corresponding  steps  of  9  1004.44(b). 
the  skim  milk  or  butterfat  so  transferred 
or  diverted,  up  to  the  total  of  the  skim 
milk  and  butterfat  respectively,  in  such 
receipts  of  other  source  milk,  shaU  not 
be  classified  as  Qass  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  9t 
the  transferee-plant  or  the  divertee* 
plant 


5332  F«d*r«l  Ragister  /  Vol.  56,  No.  28  /  Monday.  February  11.  1991  /  Rules  and  Regulations 


(b)  Transfen  and  diversions  to  other 
Older  plants.  Skim  milk  or  butterfat 
traiuferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat, 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)(1),  (2),  or  (3) 
of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Qass  II  or  Qass  III  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
location  provisions  of  the  other  order 

(4)  If  information  conceming'the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the 
market  administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  L  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
i  1004.4a 

(c)  Transfen  to  producer-handlers 
and  transfers  and  diversions  to  exempt 
distributing  plants  operated  by 
governmental  agencies.  Skim  milk  or 
butterfat  in  the  following  forms  that  is 
transferred  from  a  pool  plant  to  a 
producer-handler  under  this  or  any  other 
Federal  order  or  transferred  or  diverted 


from  a  pool  plant  to  an  exempt 
distributing  plant  operated  by  a 
governmental  agency  shall  be  classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant,  a 
producer-handler  plant,  or  an  exempt 
distributing  plant  operated  by  a 
governmental  agency  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d](2)(i]  (A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  i  1004.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
frt)m  other  order  plants; 


(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  &t}m  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  ntilk  products  from  such 
plant  and  are  allocated  to  Class  I  at  the 
transferee-plant,  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant's  receipts, 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  milk  for  such  nonpool 
plant;  and 

(B)  To  such  nonpool  plant's  receipts  of 
milk  from  plants  not  fully  regulated 
under  any  Federal  milk  order  which  the 
market  adminisfrator  determines 
constitute  regular,  sources  of  milk  for 
such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  ID  utilization, 
and  then  to  Class  II  utilization  at  such 
nonpool  plant 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be  ■ 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  III  utilization,  then  to 
any  remaining  Class  II  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
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bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section. 

82.  Section  1004.43  is  revised  to  read 
as  follows: 

91004.43  QMMraldasalfieatlonnilM. 

(a)  Each  month,  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors, 
the  reports  of  receipts  and  utilization 
submitted  pursuant  to  i  1004.30  (a),  (b). 
and  (d)  by  each  handler  and  compute 
the  total  pounds  of  skim  milk  and 
butterfat  respectively,  in  each  class  at 
each  of  the  plants  of  such  handler,  and 
the  total  pounds  of  skim  milk  and 
butterfat  in  each  class  which  was 
received  from  producers  by  a 
cooperative  association  handler 
pursuant  to  9  1004.9  (b)  and  (c)  and  was 
not  received  at  a  pool  plant 

(b)  If  any  of  the  water  contained  in  the 
milk  frt)m  which  a  product  is  made  is 
removed  before  the  product  is  utilized  or 
disposed  of  by  a  handler,  die  pounds  of 
skim  milk  in  such  product  that  are  to  be 
considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amoimt  equivalent  to  the  nonfat  milk 
solids  contained  in  such  products  plus 
all  the  water  originally  associated  with 
such  solids. 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  9  1004.9  (b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association. 

83.  Section  1004.44  is  revised  to  read 
as  follows: 

91004.44  Clastiflcatlonofproducwmllk. 

After  making  the  computations 
pursuant  to  9  1004.43,  the  market 
administrator  each  month  shall 
determine  the  classification  of  milk 
received  from  producers  by  each 
cooperative  association  handler 
pursuant  to  9  1004.9  (b)  and  (c)  which 
was  not  received  at  a  pool  plant,  and  the 
classification  of  milk  received  from 
producers  and  from  cooperative 
association  handlers  pursuant  to 
9  1004.9(c)  at  each  pool  plant  for  each 
handler  as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  in  the  pounds  of  skim 
milk  in  shrinkage  specified'  in 
9  1004.41(b); 


(2)  Subtract  bom  the  total  pounds  of 
skim  milk  in  Class  I,  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  cm  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order;  and 

(ii)  Receipts  of  exempt  milk; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk 
products  received  in  packaged  form 
from  an  other  order  plant  except  that  to 
be  subtracted  pursuant  to  paragraph 
(a)(8)(vi)  of  this  section,  as  follows: 

(i)  From  Class  in  milk,  the  lesser  of 
the  pounds  remaining,  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subfract  bom  the  remaining 
pounds  of  skim  milk  in  Qass  I  the 
pounds  of  skim  milk  in  packaged  fluid 
milk  products  in  inventory  at  the 
beginning  of  the  month,  litis  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  or  comparable  provisions  of 
another  Federal  milk  order  in  the 
immediately  preceding  month; 

(5)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  sldm  milk 
in  products  specified  in  9  1004.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  n; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  9  1004.40(b)(1)  that  were  in 
inventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  n.  This  paragraph  shall  apply  only 
if  the  pool  plant  was  subject  to  the 
provisions  of  this  paragraph  (a)(6)  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month; 

(7)  Subtract  fiom  the  remaining 
poimds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream 
product)  that  is  used  to  produce,  or 
added  to,  any  product  specified  in 

9  1004.40(b),  but  not  in  excess  of  Uie 
pounds  of  skim  milk  remaining  in  Class 

n; 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  Ln  series 


begiiming  with  Class  ED.  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Other  source  milk  (except  that 
received  in  the  form  of  a  fluid  milk 
product)  and,  if  paragraph  (a)(e)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  9  1004.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraph  (a)  (5), 
(6),  and  (7)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
from  dairy  farmers  for  other  markets 
pursuant  to  9  1004.11  and  from 
unidentified  sources; 

(iii)  Receipts  of  fluid  milk  products 
from  a  producer-handler,  as  defined 
imder  this  or  any  other  Federal  order; 

(iv)  Receipts  (other  than  exempt  milk) 
of  fluid  milk  products  from  a  handler 
pursuant  to  9  1004.9(e); 

(v)  Receipts  of  reconstituted  skim  milk 
in  fiUed  miUc  from  unregulated  supply 
plants  that  were  not  subtracted  pursuant 
to  paragraph  (a)(2)  of  this  section; 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Federal 
milk  order  providing  for  individual- 
handler  pooling  to  the  extent  that 
reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  fransferor  plant  and  is  not 
assigned  under  this  step  at  a  plant 
regulated  under  another  market  pool 
order; 

(9)  Subtract  in  the  order  specified 
below  bom  the  poimds  of  skim  milk 
remaining  in  Class  II  and  Class  m,  in 
sequence  beginning  with  Class  III: 

(i)  The  pounds  of  skim  milk  in  receipts 
of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (8)(v)  of  this  section  for 
which  the  handler  requests 
aclassification  other  than  Class  I.  but 
not  in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(l).  (8Kv)  and  (9)(i)  of  tiiis  section 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  pursuant  to 
paragraphs  {a)(9)(ii)  (A)  through  (C)  of 
this  section.  Should  the  pounds  of  skim 
milk  to  be  subtracted  from  Class  II  and 
Class  in  combined  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  m  combined  shall  be  increased 
(increasing  as  necessary  Class  in  and 
then  Class  11  to  the  extent  of  available . 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and  then 
at  each  successively  more  distant  pool 
plant  of  the  handler)  by  an  amount 
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equal  to  such  exceM  quantity  to  be 
•ubtracted.  and  the  pound*  of  skim  milk 
in  QaM  I  ehall  be  deoreaaed  by  a  like 
amount  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Class  I  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
Qass  I  utilization  resiilting  from 
reported  Class  I  transfers  between  pool 
plants  of  the  handler); 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlera,  from 
a  cooperative  association  in  its  capacity 
as  a  handler  pursuant  to  1 1004.9(c).  and 
in  receipts  of  bulk  fluid  milk  products 
bom  other  order  plants  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(8)(vi)  of  this  section:  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply  plants 
remaining  at  this  pool  plant  is  of  aU  such 
receipts  remaining  at  this  allocation  step 
at  all  pool  plants  of  the  handler  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess  of 
bulk  fluid  milk  products  transferred  or 
diverted  to  such  plant  and  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(8)(vi)  of  this  section,  if  Class  n  or 
Class  in  classification  is  requested  by 
the  operator  of  the  other  order  plant  and 
the  handler,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
n  and  Qass  HI  combined; 

(10)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Qass  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  S  1004.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(4).  (6)  and  (8](i)  of  this 
section; 

(11)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  m.  the  pounds  of 
skim  milk  subtracted  piuiuant  to 
paragraph  (a)(1)  of  this  section; 

(12)  Subject  to  the  provisioiu  of 
paragraphs  (a)(12)  (i)  and  (U)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  prorata  to  the  total  pounds  of 
skim  milk  remaining  in  Qass  I  and  in 
Class  n  and  Class  ID  combined  at  this 
allocation  step  at  all  pool  plemts  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 


handler],  with  the  quantity  prorated  to 
Qass  n  and  Qass  ID  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  n.  the  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from 
unregulated  supply  plants  and  from 
other  orderplants  if  not  classified  or 
priced  punuant  to  the  order  regulating 
such  plants,  that  were  not  subtracted 
pursuant  to  paragraphs  (a)(2)(i),  (8)(v) 
and  (9)  (i)  and  (ii)  of  this  section  and 
that  were  not  offset  by  transfers  or 
diversions  of  fluid  milk  products  to  the 
same  unregulated  supply  plant  from 
which  fluid  milk  products  to  be 
allocated  at  this  step  were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  III 
combined  pursuant  to  paragraph  (a)(12] 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  m  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and  then 
at  each  successively  more  distant  pool 
plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  pler.U  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount;  and 

(ii)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  I  pursuant  to 
paragraph  (a)(12)  of  this  section  exceed 
the  pounds  of  skim  milk  remaining  in 
such  class,  the  pounds  of  skim  milk  in 
Class  I  shall  be  increased  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Qass  II  and  Qass  III  combined  shall 
be  decreased  by  a  like  amount 
(decreasing  as  necessary  Qass  HI  and 
then  Class  II).  In  such  case,  the  pounds 
of  skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available; 

(13)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  remaining  receipts  of  bulk 
fluid  milk  products  from  other  order 
plants  (except  receipts  from  other  order 
plants  not  classified  and  priced  pursuant 
to  the  order  regulating  such  plants),  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(8)(vi)  and  (9)(iii)  of  this 
section: 


(i)  Subject  to  the  provisions  of 
paragraphs  (a)(13)  (ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  io 
Class  I  and  in  Class  U  and  Qass  III 
combined,  with  the  quantity  prorated  to 
Class  n  and  Qass  III  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class,  as 
announced  for  the  month  pursuant  to 

1 1004.45(b);  or 

(B)  The  total  pounds  of  skim  ndlk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
fransfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(13)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from  . 
Qass  D  and  Qass  III  combined 
exceeding  the  poimds  of  skim  milk 
remaining  in  Class  II  and  Class  III  at 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Qass  I  after  such 
proration  at  the  pool  plants  at  which 
such  other  source  milk  was  received; 

(iii)  Except  as  provided  in  paragraph 
(a)(13)(ii)  of  this  section,  should  the 
computations  punuant  to  paragraph    ' 
(a)(13)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted  . 
from  Class  II  and  Qass  in  combined 
that  exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  n  and  Qass  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Qass  n 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  and 

(iv)  Except  as  provided  in  paragraph 
(a)(13)(ii]  of  this  section,  should  the 
computations  punuant  to  paragraph 
(a)(13)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Qass  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Qass  I  shall  be 
increased  by  an  amount  equal  to  such 
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excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  II  and 
Qass  in  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessary  Class  m  and  then  Class  n).  In 
such  case,  the  potmds  of  skim  milk 
remaining  In  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount 
beginning  with  the  nearest  plant  at 
which  Qass  I  utilization  is  available; 

J  14)  Subtract  from  the  pounds  of  skim 
k  i^emaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  and  from  a 
cooperative  association  in  its  capacity 
as  a  handler  punuant  to  {  1004.9(c) 
according  to  the  classification  assigned 
punuant  to  {  1004.42(a);  and 

(15)  If  the  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  m.  Any 
amount  so  subtracted  shall  be  known  as 
"overage": 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations 
punuant  to  paragraph  (a)(15)  of  this 
section  and  the  corresponding  step  of 
paragraph  (b)  of  this  section. 

84.  In  S  1004.45,  paragraph  (b)  is 
amended  by  changing  ttie  reference  to 
"i  1004.44(a)(10)"  to  "5  1004.44(a)(13)", 
and  paragraphs  (c)  and  (d)  are  revised 
to  read  as  follows: 

{1004,45    Itartietadmlntotnrtor't  reports 
and  announomMnts  eonceming 
Biiseificeiion. 


(c)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  punuant  to  8  1004.44  on  the 
basis  of  such  report,  and  thereafter  any 
change  in  sudi  allocation  required  to 
correct  erron  disclosed  in  verification  of 
such  report  and 

(d)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 


on  the  basis  of  the  report  by  the 
receiving  handler;  and.  as  necessary, 
any  changes  in  such  classification 
arising  bom  the  verification  of  such 
report. 

85.  Section  1004.60  is  revised  to  read 
as  follows: 


11004.50 

Subject  to  the  provisions  of  1 1004.52 
the  class  prices  per  hundredweight  of 
milk  for  the  month  shall  be  as  follows: 

(a)  Class  I  price.  The  Qass  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  i  3.03. 

(b)  Class  II price.  The  Class  U  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  fransmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  montL  The 
Qass  n  price  shall  be  the  basic  Class  II 
formula  price  computed  punuant  to 

1 1004.51(b)  for  the  month  plus  the 
amount  that  the  value  computed 
punuant  to  paragraph  (b)(l]  of  this 
section  exceeds  the  value  computed 
punuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  U  formula  price  for  the 
second  preceding  month,  adjusted 
punuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  basic 
formula  price  for  the  second  preceding 
month. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  punuant 
to  S  1004.51(a]  and  add  10  cents;  and 

(2)  Determine  for  the  same  12-month 
period  as  specified  in  paragraph  (b)(1)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Qass  D 
formula  prices  computed  punuant  to 

S  1004.Sl(b). 

(c)  Class  III  price.  Subject  to  the 
adjustment  set  forth  below  for  the 
applicable  month,  the  Qass  m  price 
shall  be  the  basic  formula  price  for  the 
month. 


Month 


January  .„ 
FfltjnMvy.. 


April.. 
May., 


•)un«« 
Ju»y.. 


August 

SeplamtMr. 
OdOtMT 


HcNmrbm. 


Amount 


+10.05 
+.04 
-.03 
-.07 
-.10 
-.09 
+.05 
+.12 

+.oe 
+.oe 

+.08 

+.oe 


f1004J1 


fonnuia  prlce8» 


88.  Section  1004.61  is  revised  to  read 
as  follows: 


(a)  The  "basic  formula  price"  shall  be 
the  average  price  per  hundredweight  for 
manufacturing.grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3  J  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent  For  such  adjustment  the 
butterfat  differential  punuant  to 

1 1004.74  shall  be  used. 

(b)  The  "basic  Qass  n  formula  price" 
for  the  month  shall  be  the  basic  formula 
price  for  the  second  preceding  month 
plus  or  minus  the  amount  computed 
punuant  to  paragraphs  (b)  (1)  through 
(4)  of  this  section. 

(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed,  using 
price  data  determined  punuant  to 
S  1004.21  and  yield  factora  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949.  as  amended,  for  the  fint  15  days  of 
the  preceding  month  and,  separately,  for 
the  fint  15  days  of  the  second  preceding 
month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be 
the  siun  of  the  following  computations: 

(A)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  imder  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  shall 
be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter;  and 

(B)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  fint  15  days  of  the  prececfing  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  fint  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  facton  to  be 
appUed  to  the  changes  in  gross  values 
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determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  proportion  that  the  c^ta 
included  in  each  of  the  following 
paragraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)  (i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  production  of 
American  cheese  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  National  Agricultural  Statistics 
Service  of  the  Department  for  the  most 
recent  preceding  period,  and  divide  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milic  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry  milk. 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined  pursuant 
to  paragraph  (b)(3)  of  this  section. 

f1004^    [Amandad] 

87.  Section  1004.52  is  amended  by 
removing  the  word  "pool"  from 
paragraph  (a). 

8&  Section  1004.53  is  revised  to  read 
as  follows: 

S 100453    AmwuncanMnt  of  daas  pricaa 
ana  prooucer  Dunanii  aiTTerenuii. 

The  market  administrator  shall 
announce  publicly  on  or  before: 

(a)  The  fifth  day  of  each  month,  the 
following: 

(1)  The  Class  I  price  for  the  following 
month; 

(2)  The  Class  ID  price  for  the 
preceding  month;  and 

(3)  The  producer  butterfat  differential 
for  thepreceding  month. 

(b)  The  fifteenth  day  of  each  month, 
the  Class  U  price  for  the  following 
month. 

89.  Section  1004.60  is  revised  to  read 
as  follows: 

(1004.60    HandtafsvahMofmNktar 
computing  unHocm  pricaa. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler's  pool 
plants  and  of  each  handler  described  in 
i  10044)  (b)  and  (c)  as  follows: 


(a)  Multiply  the  quantity  of  nulk 
received  from  a  cooperative  association 
as  a  handler  pursuant  to  1 1004.9(c)  and 
allocated  pursuant  to  i  1004.44(a)(14) 
and  the  corresponding  step  of 

i  1004.44(b]  and  the  quantity  of 
producer  milk  in  each  class,  as 
computed  pursuant  to  §  1004.44(c).  by 
the  applicable  class  prices  (adjusted 
pursuant  to  S  1004.52); 

(b)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  overage 
deducted  from  each  class  pursuant  to 
9  1004.44(a)(15)  and  the  correspondhig 
step  of  1 1004.44(b)  by  the  applicable 
class  prices  adjusted  by  the  applicable 
differentials  pursuant  to  SS  1004.52, 
1004.74  and  1004.79; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class  II 
price,  as  the  case  may  be.  for  the  ciurent 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  and  Class  II  pursuant  to 

S  1004.44(a)(10)  and  the  corresponding 
step  of  1 1004.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  9  1004.44(a)(8)  (i)  through 
(iv)  and  the  corresponding  step  of 

9  1004.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  another  order 
plant; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  (but  not  less  than 
the  Class  III  price]  and  the  Class  III 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pvirsuant  to  9  1004.44(a)(8]  (v)  and  (vi) 
and  the  corresponding  step  of  9  1004.44 
(b);  and 

(f)  Add  an  amount  equal  to  the  value 
at  the  Class  I  price  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
9  1004.44(a)(t2)  and  the  corresponding 
step  of  9  1004.44(b]  (excluding  receipts 
from  partially-regulated  distributing 
plants  for  which  disposition  a  specific 
allocation  is  made  to  Federal  order 
receipts  from  this  or  any  other  order) 
adjusted  for  the  location  of  the  nearest 
plant  from  which  such  t^-pes  of  receipts 
were  received. 

90.  Section  1004.61  is  amended  by 
changing  the  reference  to  "9  1004.60(e)" 
in  paragraph  (a](4](ii)  to  "9  1004.60(f)". 
revising  paragraphs  (a)(5)  and  (b)  to 
read  as  follows,  and  by  changing  the 
reference  "(b)(7)"  in  paragraph  (c)  to 
"(b)(5)". 


9 100441    CompuMlon  of  waightad 


(a)  *  •  • 

(5)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  himdredweight. 
The  resulting  figure  shall  be  the 
weighted  average  price  for  the  month. 

(b)  Subject  to  paragraph  (c)  of  this 
section,  for  each  month  the  market 
administrator  shall  compute  the  uniform 
prices  per  hundredweight  for  base  milk 
and  excess  milk,  each  of  3.5  percent 
butterfat  content,  f.o.b.  market,  as 
follows: 

(1)  Compute  the  aggregate  value  of 
excess  milk  for  all  handlers  included  in 
the  computations  pursuant  to  paragraph 
(a)  of  this  section  as  follows: 

(i)  Multiply  the  quantity  of  such  milk 
which  does  not  exceed  the  total  quantity 
of  producer  milk  received  by  such 
handlers  assigned  to  Class  III  milk  by 
the  Class  III  milk  price; 

(ii)  Multiply  the  remaining 
hundredweight  quantity  of  excess  milk 
that  does  not  exceed  the  total  quantity 
of  such  handlers'  producer  milk  assigned 
to  Class  n  milk  by  the  Class  II  price; 

(iii)  Multiply  the  remaining 
hundredweight  quantity  of  excess  milk 
by  the  Class  I  price;  and 

(iv)  Add  together  the  resulting 
amounts; 

(2)  Divide  the  total  value  of  excess 
milk  obtained  in  paragraph  (b)(1)  of  this 
section  by  the  total  hundredweight  of 
such  milk  and  round  to  the  nearest  cent. 
The  result  shall  be  the  uniform  price  for 
excess  milk. 

(3)  From  the  amount  resulting  from  the 
computations  of  paragraphs  (a)  (1) 
through  (3)  of  this  section  subtract  an 
amount  computed  by  multiplying  the 
hundredweight  of  milk  specified  in 
paragraph  (a)(4)(ii)  of  this  section  by  the 
weighted  average  price; 

(4)  Subtract  the  aggregate  value  of 
excess  milk  determined  in  paragraph 
(b)(1)  of  this  section; 

(5)  Divide  the  result  obtained  in 
paragraph  (b](4]  of  this  section  by  the 
total  hundredweight  of  base  milk  for 
handlers  included  in  the  computations 
pursuant  to  paragraph  (a)  of  this  section 
and  subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  uniform  price  for 
base  milk. 

•        •        •        •        • 

91.  In  9  1004.71.  paragraph  (b)(2)  is 
amended  by  changing  the  reference 
"9  1004.e0(e]"  to  "9  1004.60(f)".  and 
paragraph  (c)(2]  is  revised  to  read  as 
follows: 
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91004.71    Paymantstottiaproducar* 


(2)  Compute  the  value  of  the  quantity 
assigned  in  paragraph  (c)(1)  of  Uiis 
section  to  Class  I  disposition  in  this 
area,  at  the  Class  I  price  under  this  part 
applicable  at  the  location  of  the  other 
order  plant  and  subtract  its  value  at  the 
Class  III  price. 

91004.73   [Amandad] 

92.  In  9  1004.73.  paragraph  (a)(1)  is 
amended  by  changing  the  words  "Qass 
H"  to  "Qass  m". 

93.  Section  1004.75  is  revised  to  read 
as  follows: 

91004.75  Loortiondlfrsrantialslo 
producers  and  on  nonpod  mflk. 

(a)  For  milk  received  from  producers 
and  from  cooperative  assodaticm 
handlers  pursuant  to  9 1004  J(c)  at  a 
plant  located  55  miles  or  more  from  the 
dty  hall  in  Philadelphia,  Pa.,  and  also  at 
least  75  miles  from  the  nearer  of  the  zero 
milestone  in  Washington.  DC,  or  the  city 
hall  hi  Baltimore,  Md.  (all  distances  to 
be  the  shortest  highway  distance  as 
determined  by  the  market 
administrator),  the  uniform  price  for 
base  milk  computed  pursuant  to 

9  1004.61(b)  shall  be  reduced  1.5  cents 
for  each  10  miles  distance  or  fraction 
thereof  that  such  plant  is  from  the 
nearest  of  such  basing  points. 

(b)  For  purposes  of  computations 
pursuant  to  99 1004.71  and  1004.73  die 
weighted  average  price  shall  be  reduced 
at  the  rate  set  forth  in  paragraph  (a)  of 
this  section  appUcable  at  the  location  of 
the  nonpool  plant  from  which  the  milk 
was  received,  except  that  the  adjusted 
weighted  average  price  shall  not  be  less 
than  the  Class  ni  price. 

94.  Section  1004.76  is  amended  by 
revising  paragraphs  (a)(l)(i)  and  (b)(5)  to 
read  as  follows: 

9 1004.76  Payments  by  a  handler 
operating  a  partially  regulated  tfstrilMitlng 
plant 

(a)  •  *  ' 

(l)(i)  The  obligation  that  would  have 
been  computed  pursuant  to  9  1004.60  at 
such  plant  shall  be  determined  as 
though  such  plant  were  a  pool  plant  For 
purposes  of  such  computation,  receipts 
at  such  nonpool  plant  frt>m  a  pool  plant, 
a  cooperative  association  as  a  handler 
pursuant  to  9  1004.9(b),  or  an  other  order 
plant  shall  be  assigned  to  the  utilization 
at  which  classified  at  the  pool  plant  or 
other  order  plant  and  transfers  from 
such  nonpool  plant  to  a  pool  plant  or  an 
other  onkr  plant  shall  be  classified  as 
Class  in  milk  if  allocated  to  such  class 
at  the  pool  plcmt  or  other  order  plant 


and  be  valued  at  the  weighted  average 
price  of  the  respective  oider  if  so 
allocated  to  Class  I  milk  except  that 
reconstituted  skim  milk  in  filled  milk 
shall  be  valued  at  the  Class  ID  price. 
There  shall  be  included  in  the  (^ligation 
so  computed  a  charge  in  the  amount 
specified  in  1 1004JO(0  and  a  credit  in 
the  amount  specified  in  9  1004.71(b)(2) 
with  respect  to  receipts  from  an 
unregulated  supply  plant,  except  that 
the  credit  for  receipts  of  reconstituted 
skim  milk  in  filled  milk  shall  be  at  die 
Class  in  price,  unless  an  obligation  «vith 
respect  to  such  plant  is  computed  as 
specified  below  in  paragraph  (a)(l)(ii]  of 
this  section;  and 


(5)  From  the  value  of  such  milk  at  the 
Glass  I  price,  subtract  its  value  at  the 
weighted  average  price,  and  add  fat  the 
quantity  of  reconstituted  skim  milk 
specified  in  paragraph  (b)(3)  of  this 
section  its  value  computed  at  the  Qass  I 
price  less  the  value  of  such  milk  at  the 
Class  m  price  (except  that  the  Class  I 
price  and  the  weighted  average  price 
shall  be  adjusted  for  the  location  of  the 
nonpool  plant  and  shall  not  be  less  than 
the  Class  in  price). 

95.  Section  1004.65  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


91004.85 
admMstrstion. 


(a)  Each  handler  (excluding  a 
cooperative  association  in  its  capacity 
as  a  handler  pursuant  to  9  10044)(c),  and 
a  cooperative  association  as  the 
operator  of  a  pool  plant  with  respect  to 
milk  transferred  in  bulk  to  a  pool  plant) 
with  respect  to  the  handler's  receipts  of 
producer  milk  (including  such  handler's 
own-farm  production,  milk  received 
bom  a  cooperative  association  pursuant 
to  9  1004.9(c),  and  milk  transferred  in 
bulk  from  a  pool  plant  owned  and 
operated  by  a  cooperative  association) 
and  other  source  milk  allocated  to  Class 
I  pureuant  to  9  1004.44(a)  (8)  and  (12) 
and  the  corresponding  step  of 
9  1004.44(b).  except  such  other  source 
milk  that  is  excluded  from  the 
computations  pureuant  to  9  1004.60  (d) 
and  (f); 


910O4J2   [Amended] 

96.  Section  1004.92  is  amended  by 
removing  the  last  sentence  of  paragraph 
(a)  and  removing  and  reserving 
paragraph  (e). 

Effective  date:  April  1. 1981. 


Signed  at  Washington.  DC.  on  Janoary  SI. 
1961. 

|QAflBR.8nith. 

Assistant  Secretary.  Marketing  and 
Inspection  Serrioee. 

[PR  Doc.  91-3043  FUed  2-8-81;  8:48  am] 
ICQOKM« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdroiniBlration 

14CFRPart39 
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AVwormneee  Dvecnvee;  Mroue 
Induetrfe  Model  A320-1 11,  A320-211, 
and  A320-231  Serlee  Alrplanee 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Fmal  rule. 


;  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A320-111,  A32a^l.  and  A320- 
231  series  airplanes,  which  requires  a 
one-time  insjiection  of  the  main  landing 
gear  (MLG)  wheel  axles  to  detect 
defects  in  die  MLG  sliding  tube 
assemblies  and  to  identify  part  numbers, 
and  replacement,  if  necessary.  This 
amendbnent  is  prompted  by  fatigue 
testing  of  sliding  tube  subassemblies 
found  with  cracks  which  revealed  that 
certain  assemblies  must  be  replaced 
upon  the  accumulation  of  6,600  landings, 
liiis  condition,  if  not  corrected,  could 
result  in  loss  of  the  MIjG  wheels. 

EFFECTIVE  DATES:  March  19, 1991. 

ADOtiesses:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Industrie.  Airbus  Support 
Division,  Avenue  Didier  Daurat.  31700 
Blagnac.  France.  This  information  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton,  Washington. 

FON  FURTHER  INFORMATION  CONTACT: 

Mr.  Greg  Holt,  Standardization  Branch, 
ANM-113;  telephone  (206)  227-214a 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-^4056. 

SUPPLEMENTARY  INFORSMTION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  Airbus  Industrie  Model  A320- 
111.  and  A32D-211.  and  A320-231  series 
airplanes,  which  requires  a  one-time 
inspection  of  the  main  landing  gear 


BEST  COPY  AVAILABL! 
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(MLG)  wheel  axlet  to  detect  defects  in 
the  MLG  sliding  tube  assemblies  and  to 
identify  part  numbers,  and  replacement, 
if  necessary,  was  published  in  the 
Fedanl  Ragistar  on  November  9, 1990 
r55  FR  47009). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supported  the  rule. 

Another  commenter  requested  that  the 
final  rule  be  revised  to  state  that 
replacement  of  all  sliding  tube 
assemblies  identified  as  suspect  should 
be  required  within  0.000  landings; 
paragraph  A.,  as  stated  in  the  proposal, 
would  require  replacement  "prior  to 
further  flight"  The  commenter  stated 
that  the  limit  of  0.000  landings  is  related 
to  the  replacement  of  a  suspect  sliding 
tube,  regardless  of  the  time  that  occurs 
between  the  inspection  and  the 
replacement  of  \he  suspect  sliding  tube. 
The  FAA  agrees  that  a  clarification  of 
the  wording  of  the  rule  is  necessary.  The 
intent  of  paragraph  A.  is  to  require 
inspection  prior  to  the  accumulation  of 
0.000  landings  and  replacement  of 
suspect  or  defective  tubes  prior  to 
further  flight  after  the  inspection.  In 
effect  this  requires  replacement  of  all 
suspect  tubes  within  0.000  landings. 
Paragraph  A.  of  the  final  rule  has  been 
clarified  to  explicitly  specify  when 
replacement  must  be  accomplished 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  Interest  require  the 
adoption  of  the  rule  with  the  change 
described  above.  The  change  will 
neither  increase  the  economic  burden  on 
any  affected  operator  nor  increase  the 
scope  of  the  rule. 

It  is  estimated  that  20  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  wiil  take  approximately  0  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 

l4.ooa 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Thererore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
0  warrant  the  preparation  of  a 
I  F<>deralism  Assessment 


For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291:  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  20, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket 

List  of  Subjects  In  14  CFR  Part  99 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-[AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autfaotity:  40  U.8.C  13S4(a).  1421  and  1423; 
46  U.S.C  10e(g)  (Revised  Pub.  L  97-448. 
January  12, 1963):  and  14  CFR  11.8B. 

199.13   [AmMided] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Applies  to  Model  A320-111. 
A320-211.  and  A320-231  series  airplanes, 
equipped  with  twin  wheel  axles;  Serial 
Numlwrs  002  through  044, 052  through 
0S5.  OSe  through  073. 076  through  07a  and 
061:  certificated  in  any  category. 
Compliance  ia  required  a>  indicated, 
unless  previously  accomplished. 
To  detect  defects  in  the  main  landing  gear 
(MLG)  sliding  tube  assemblies,  accomplish 
the  following: 

A.  Prior  to  the  accumulation  of  6,600 
landings,  or  within  30  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
accomplish  the  following  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A320-32- 
1031.  Revision  1.  dated  March  \9, 1990: 

1.  Perform  an  inspection  of  the  MLG  wheel 
axles,  using  "Stresscan  500C"  test  equipment 

2.  Identify  the  part  number  of  the  MLG 
sliding  tube  sssemblies. 

3.  Replace  aU  sliding  tube  assemblies 
identified  as  suspect 

Note:  The  Airbus  Industrie  service  bulletin 
references  Do%vty  Rotol  Service  Bulletin  200- 
32-7a  Appendix  A  dated  Decemt>er  7, 1968. 
for  additional  instructions. 

E  If  defects  are  found  as  a  result  of  the 
inspection  required  by  paragraph  A  of  this 
AD.  prior  to  further  fligfat  replace  all  sliding 
tut>e  assemblies,  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A320-32-1031, 
Revision  1.  dated  Mardi  19, 1880. 


C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardisation  Branch.  ANM-113,  FAA 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
direcdy  to  the  Manager,  Standardization 
Branch,  ANM-113.  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch.  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD.  ' 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Airbus 
Industrie,  Airbus  Support  Division,  31700 
Blagnac,  Prance.  These  documents  may  be 
examined  at  the  FAA  Northwest  Mountain 
Region,  Transport  Airplane  Directorate,  1601 
Und  Avenue  SW.,  Renton,  Washington. 

This  amendment  becomes  effective 
March  19, 1991. 

Issued  in  Renton,  Washington,  on  February 
1. 1991. 

LnoyAKeith. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  81-3146  Filed  2-8-81:  8:45  am] 
MUJNQ  coot  4S1»-1S-II 


14  CFR  Part  39 

[Docket  No.  WM1M-23S-AD;  Amdt  3»> 

esM] 

AirworthlnMS  Dirvctlvts;  British 
Aeroapaee  MocM  ATP  Sertes 
AlrplanM 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

tUMMARV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  ATP  series  airplanes,  which 
requires  disconnecting  the  stall  warning 
contoured  airframe  heaters  from  the  . 
essential  busbars  and  reconnecting  them 
to  the  non-essential  busbars.  This 
amendment  is  prompted  by  a  report 
that  in  the  event  of  a  single  transformer 
rectifier  unit  (TRU)  failure,  a  potential 
for  overload  exists  on  the  remaining 
TRU.  This  condition,  if  not  corrected, 
could  result  in  the  loss  of  all  DC 
(battery)  electrical  power. 

vracnvi  OATe  March  18. 1991. 


:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace.  PLC  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
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Internationa]  Airport,  Washington.  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1801  Lind  Avenue  SW.. 
Renton.  Washington. 
ran  Riirmcfi  MFOfiMAnoN  contact: 
Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
8UPPLEMCNTARV  INFOIMIATK>N:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  British  Aerospace  Model  BAe 
ATP  series  airplanes,  which  requires 
disconnecting  the  stall  warning 
contoured  airframe  heaters  from  the 
essential  busbars  and  reconnecting  them 
to  the  non-essential  busbars,  was 
published  in  the  Federal  R^^ster  on 
November  19, 1990  (55  FR  46130). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  15  ain)lanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  four 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour.  The 
estimated  cost  for  required  parts  is  $168. 
Based  on  these  figures,  the  tottd  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $4,920. 

The  regulations  adopted  herein  will 
not  have  substcmtial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenmient  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I  . 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regtilatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  smaU  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  is 


contained  in  the  Rules  Docket  A  copy  of 
it  may  be  obtained  bom  the  Rules 
Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART3»-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1384(a),  1421  and  1423; 
49  U.S.C.  10e(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.80. 

9*9.13   [Amendetfl. 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


British  AsiospMe:  Applies  to  Modd  ATP 
series  sltplanes.  Serial  Numliers  2002 
tlifou^  20ia  inchisive,  certificated  in 
any  category.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 

To  prevent  the  loss  of  all  DC  electrical 
power,  accomplish  the  following: 

A  Within  80  days  after  the  eOsctlve  date 
of  dils  AD,  disconnect  the  stall  waning 
contoured  airframe  heaters  from  dw  essential 
28V  DC  Imslwrs  and  reconnect  them  to  die 
non-essential  busbars,  in  accordance  with  tlw 
Accompllslunent  Instructions  In  British 
Aerospace  Service  Bulletin  ATP-27-18, 
Revision  1,  dated  January  31, 198a 

&  An  alternate  means  of  coaq>Iianca  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  ytheia  approved  by  die  Manager, 
Standardizaticn  Branch.  ANM-113,  FAA 
Transport  Airplane  Directorate. 

Note:  The  request  should  lie  submitted 
directly  to  the  Manager,  Standardization 
Branch,  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  wiU  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch,  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  tvidi  FAR  21.187  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  tliis  AD. 

AU  persons  affected  by  diis  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  ftitish 
Aerospace.  FIJC,  Librarian  for  Service 
Bulletins.  Dulles  International  Airport, 
Washington.  DC  Z0041-0414.  These 
documents  may  be  examined  at  the  FAA 
Northwest  Mountain  Region,  Tranqxirt 
Airplane  Directorate,  1601  Und  Avenue,  SW., 
Renton.  Washington  9805fr-l06a. 


This  amendment  becomes  effective 
March  18, 1991. 

Issued  in  Renton,  Washington,  on  January 
30,1991. 

Steven  B.  Wallace, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  81-3142  Filed  2-8-61;  8:45  am] 

I  cooc  4sie-is-e 


14  CFR  Part  39 

[Docket  Na  90-Nli-234-AO;  AmcR.  3»- 
6890] 

AVwoniMneee  miecuvee,  iniuen 


AQCNCr.  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


f.  lliis  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  BAe  125-800A  series  airplanes, 
which  requires  a  one-time  visual 
inspection  of  the  left  and  right  main 
landing  gear  (MLG)  side  stay  to  wing 
pick-up  fitting  for  adequate  clearance;  a 
vistial  inspection  to  detect  distortion  of 
the  left  and  right  MLG  side  stay  center 
pivot;  and  a  dye  penetrant  inspection  to 
detect  Grades  in  the  left  and  right  MLG 
side  stay  attachment  lugs;  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  reports  of  damage  to  various  MLG 
components  due  to  severe  vibration  on 
takeoff  and  landing.  This  condition,  if 
not  corrected,  could  result  in  reduced 
structural  integrity  of  the  MLG. 
EFFECnvi  DATi:  March  18. 1991. 
ADDHtseat:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace.  PLC  librarian  for 
Service  Bulletins,  P.O.  Box  17414.  Dulles 
International  Aiiport  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW^ 
Renton,  Washington. 
FOR  nWTHEft  MFORMATION  CONTACT 

Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055^4056. 
SUPFtnUNTANV  INTOmiATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to  all 
British  Aerospace  Model  BAe  125-800A 
series  airplanes,  wliich  requires  a  one- 
time visual  inspection  of  the  left  and 
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right  main  landing  gear  (MLG)  tide  stay 
to  wing  pick-up  fitting  for  adequate 
clearance:  ■  visual  inspection  to  detect 
distortion  of  the  left  and  right  MLC  side 
stay  center  pivot;  and  a  dye  penetrant 
inspection  to  detect  cracks  in  the  left 
and  right  MLG  side  stay  attachment 
lugK  and  repair,  if  necessary:  was 
published  in  the  Federal  Ragista'  on 
November  19, 1990  (55  FR  46132). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  in  response  to 
the  proposal 

Sbice  the  issuance  of  this  Notice, 
British  Aerospace  has  issued  Revision  1 
to  Service  Bulletin  32r-227,  dated 
October  12, 199a  This  revision  clarifies 
the  procedures  for  inspecting  the  left 
and  right  MLG  side  stay  center  pivot 
nut  The  final  rule  has  been  revised  to 
incorporate  this  latest  revision  to  the 
service  bulletin  as  an  sdditional  source 
of  service  information. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
noted  above. 

nils  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

It  is  estimated  that  106  airplanes  of 
U.8.  registry  will  be  affected  by  this  AO, 
that  it  will  take  approximately  36 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  wiU  be  140  per  numhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AO  on  U.8.  operators  is 
estimated  to  be  tl55.52a 

Hie  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  varoius  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291:  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  28. 
1979);  and  (3)  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket  A  copy  of 


it  may  be  obtained  bom  the  Rules 
Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  foUows: 

PART  3»-(  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audioritr  40  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C  106(8)  (Revised  Pub.  L  97-440. 
January  12, 1063);  and  14  CFR  11.89. 

199.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Britiah  AarospaoK  Applies  to  all  Model  BAe 
12S-80QA  leries  airplanes,  certificated  in 
any  category.  Compliance  is  required 
within  00  days  after  the  effective  date  of 
this  AD,  unless  previously  accompiished. 
To  detect  damage  to  main  landing  gear 

(MLG)  components  and  to  prevent  reduced 

structural  integrity  of  the  MLG,  accomplish 

the  following 

A.  Perform  a  visual  Inspectioo  of  the  left 
and  right  MLG  side  stay  to  wing  pick-up 
fitting  for  adequate  clearance,  in  accordance 
with  British  Aeratpaoe  Service  Bulletin  32- 
224,  Revision  1,  dated  August  3a  190a 

1.  If  clearance  is  less  tlian  0JO25  indi.  prior 
to  further  fhg^t  perfonn  a  dye  penetrant 
inspection  and  repair,  in  accordance  with 
British  Aerospace  Service  Bulletin  57-72, 
dated  January  28, 1990,  and  then  proceed  to 
paragraph  E  of  tliis  AD. 

2.  U  there  is  a  tniiUmmii  clearance  of  0.025 
inch  around  tlte  fiill  drcumferenoe,  prior  to 
furtlier  flight  proceed  to  paragraph  E  of  this 
AD. 

B.  Disassemble,  dean,  lubricate,  and 
reassemble  and  recheck  clearance  in 
accordance  with  British  Aerospace  Service 
Bulletin  32-221  Revision  1.  dated  August  3a 

looa 

1.  If  a  minimum  clearance  of  0025  inch 
does  not  exist  prior  to  further  flight  repair  in 
a  manner  approved  liy  tlie  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Airplane  Transport  Directorate. 

2.  If  there  is  a  mtntmiim  clearance  of  0.025 
inch,  proceed  to  paragraph  C  of  this  AD. 

C  Unless  accomplished  in  accordance  with 
paragraph  Al.  of  this  AD,  perfbnn  a  dye 
penetrant  inspection  of  the  left  and  right  MLG 
side  stay  attachmant  higs.  in  accordance  with 
British  Aerospace  Service  Bulletin  57-72, 
dated  January  28, 199a 

1.  If  a  crack  is  found,  prior  to  further  flight 
repair  in  accordance  with  paragraph  2A.(5) 
of  die  service  bulletin,  and  repeat  dye 
penetrant  Inspection  to  ensure  all  cracks 
have  been  removed. 


2.  If  cracks  are  still  evident,  prior  to  further 
flight  repair  in  a  manner  approved  by  the  . 
Manager,  Standardization  ^ancli.  ANM-113. 
FAA  Transport  Airplane  Directorate. 

3.  If  no  cracks  are  found,  prior  to  further 
flight  thorou^y  degrease  die  blended  area, 
restore  protective  treatment  and  surface 
finish,  reinstall  side  stay  assembly,  and 
torque  tighten  upper  side  stay  locating  pin 
retaining  nut  to  500  inch-pounds  -f /-  60 
inch-pounds  in  accordance  with  paragraphs 
2.A.(9)  and  (10)  of  the  service  bulletin. 

D.  Perform  a  visual  Inspection  of  the  left 
and  right  MLG  side  stay  center  pivot  for 
distortioa  in  accordance  with  British 
Aerospace  Service  Bulletin  32-225,  dated 
May  3a  1990. 

1.  If  distortion  is  less  than  0.002  inch,  prior 
to  further  flight  reinstall  nut  to  side  stay 
center  pivot  in  accordance  with  paragraph 
2^(3)  of  the  service  bulletin. 

2.  If  distortion  is  greater  than  a002  inch, 
prior  to  further  fli^t  discard  nut  and  replace 
with  new  nut  in  accordance  with  paragraphs 
2^.(4)  through  2.A.(9)  of  the  service  bulletin. 

3.  If  a  side  stay  center  pivot  nut  was  found 
to  be  distorted  and  was  replaced,  prior  to 
further  flight  remove  the  affected  side  stay 
from  the  airplane,  disassemble,  and  perform 
the  foUowinj}.  in  accordance  with  British 
Aerospace  Service  Bulletin  32-227,  dated 
August  3a  190a  or  Revision  1,  dated  October 
12.199a 

a.  Conduct  a  visual  inspection  for  cracks 
using  an  8X  magnifying  glass. 

b.  Conduct  an  eddy  currant  inspection  of 
the  upper  side  stay  assembly. 

c  Conduct  a  magnetic  particle  inspection 
of  the  lower  side  stay  assembly. 

4.  If  cracked  parts  an  found,  prior  to 
further  fli^t  replace  with  new  parts  having 
the  same  part  numbers,  and  accomphsh  the 
following: 

a.  Restore  protective  treatment  bond  any 
detached  washers,  replace  any  worn  or 
damaged  items,  snd  reassemble  side  stay 
upper  arm  to  lower  arm,  and  reinstall  side 
stay  on  airplane  in  accordance  with  the 
service  bulletin. 

b.  Perform  adjustment/test  procedures  in 
accordance  %vith  the  service  bulletin. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  Iw  submitted 
directly  to  the  Manager.  Standardization 
Branch.  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
n  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch.  AI4M-113. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  widi  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  bom  the  manufacturer 
may  obtain  copies  upon  request  to  British 
Aerospace.  PLC,  Librarian  for  Service 
Bulletins.  P.O.  Box  17414.  Dulles  International 
Airport  Washington,  DC  20041-0414.  These 
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documents  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 

This  amendment  becomes  effective 
March  18, 1991. 

Issued  in  Ronton,  Wasliington,  on  January 
31, 1991. 

Steven  B.  Wallaca, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-3145  Filed  2-fr-91:  B:45  am] 
BHXJNa  coot  4S1».1S-«i 


14  CFR  Part  39 

[Docket  Na  91-NM-OI-AD;  Amdt  39-6693] 

Alrworthineaa  Directives;  McDonnell 
Douglas  Model  DC-9  and  DC-9-80 
Series  Airplanes,  Model  MD-88 
Airplanes,  and  C-9  (Military)  Airplanes. 
Equipped  With  Primary  Longitudinal 
Trim  Relays,  Leach  Part  Number  9207- 
10166 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

tUMMARV:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting 
Airworthfaiess  Directive  (AD)  T91-01-51. 
which  was  previously  made  effective  as 
to  all  known  U.S.  owners  and  operators 
of  McDonnell  Douglas  Model  DC-0  and 
DC-(^-80  series  airplanes.  Model  MI>-88 
airplanes,  and  C-9  (Military)  airplanes 
by  individual  telegrams.  This  AD 
requires  inspection  of  a  specific  primary 
longitudinal  trim  relay  for  discrepancies, 
and  replacement  if  necessary,  lliis 
action  is  prompted  by  reports  of  shorting 
and  burning  of  certain  trim  relays.  This 
condition,  if  not  corrected,  could  result 
in  an  uncontrolled  fire  in  the  forward 
cargo  compartment  of  the  airplane. 
DATES:  Effective  February  27, 1991,  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  telegraphic  AD  T91-01-51, 
issued  January  2, 1991,  which  contained 
this  amendment. 

addresses:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90848.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington,  or  at  the  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street  Long  Beach, 
California. 
PON  FUNTHER  INPOflMATION  CONTACT. 

Mr.  Kiric  Baker,  Aerospace  Engineer, 


ANM-133L,  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street  Long 
Beach,  California  90806-2425;  telephone 
(213)  988-5345. 

SUPPtEMENTARY  INFORMATION:  On 

December  21, 1990,  the  FAA  issued 
telegraphic  AD  T90-26-53,  applicable  to 
McDonnell  Douglas  Model  DC-9  and 
DC-9-80  series  airplanes.  Model  MD-88 
airplanes,  and  C-9  (Military)  airplanes 
series  airplanes,  which  requires 
repetitive  inspection  for  damage  of 
certain  primary  longitudinal  trim  relays, 
and  replacement  if  necessary.  That 
action  was  prompted  by  reports  of 
shorting  and  burning  of  the  relays 
(manufactured  by  Leach)  and  associated 
wiring  on  Model  DC-9  series  airplanes 
during  flight  and  a  recent  incident  in 
which  a  fire  occxirred  in  the  forward 
cargo  compartment  during  flight  This 
condition,  if  not  corrected,  could  result 
in  uncontrolled  fire  in  the  forward  cargo 
compartment 

Subsequent  to  the  issuance  of  that 
AD,  the  FAA  determined  that  a  specific 
additional  primary  longitudinal  trim 
relay.  Leach  part  number  (P/N)  9207- 
10166,  was  not  included  in  that  AD  as  a 
relay  which  required  inspection.  Since 
this  part-numbered  relay  may  be  subject 
to  the  same  unsafe  condition  addressed 
in  AD  Tgo-26-53,  the  FAA  determined 
that  it  too  must  be  repetitively 
inspected. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A27-316,  dated  December  22, 
1990,  which  describes  procedures  for 
inspection  of  the  integrity  of  the  subject 
relay,  and  replacement  if  necessary. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
hiterest  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  telegrams  issued  on  January 
2, 1991,  to  all  known  U.S.  owners  and 
operators  of  McDonnell  Douglas  Model 
DC-9  and  DC-9-80  series  airplanes, 
Model  MD-88  airplanes,  and  C-9 
(Military)  airplanes.  These  conditions 
still  exist  and  the  AD  is  hereby 
pubUshed  in  the  Federal  Register  as  an 
amendment  to  S  39.13  of  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  to 
make  it  effective  as  to  all  persons. 

The  compliance  times  for  the  initial 
inspection  differ  between  the  affected 
models;  operations  conducted  on  Model 
DC-9-60  and  MD-88  series  airplanes 
more  frequently  employ  the  use  of 


autopilot,  which  minimizes  the  use  of 
the  subject  relays. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatoiy  Policies  and  Procedures 
(44  FR  11034.  February  26, 1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— (AMENDEOI 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 19B3):  and  14  C¥K  11.89- 

{39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive. 
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:  AppliM  to  Model  DC-0 
and  DC-a-ab  MriM  lirpUnet,  Model 
MD-88  airpUnea.  and  C-«  (Military): 
aqulppad  with  primary  longitudinal  trim 
rriajrs  (up  and  down),  Leadi  part  number 
(P/N)  8207-10106;  certificated  in  any 
category.  Compliance  required  as 
indicated  unleaa  previously 
accomplished. 
To  eliminate  overheating  of  the  primary 
longitudinal  trim  relays  and  the  possibility  of 
fire  in  the  forward  cargo  compartment, 
accomplish  the  following: 

A.  For  Model  DC-0  airplanes  (other  than 
Model  DC-0-80  series  airplanes)  and  C-9 
(military)  airplanes:  Within  17  days  after  the 
effective  date  of  this  AO,  or  prior  to  the 
accumulation  of  SJBOO  flight  hours  on  the 
subject  relays,  whichever  occurs  later, 
remove  the  relay  cover  and  Inspect  the 
primary  longitudinal  trim  relays  for  evidence 
of  contact  degradation,  arcing,  carbon  build- 
up, or  other  evidence  of  abnormal  wear  on 
the  contacts;  and  perform  a  functional  check 
of  the  system  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  A27-316.  dated 
December  22. 190a 

E  For  Model  DC-0-00  series  airplanes  and 
Model  MD-68  airplanes:  Within  30  days  after 
the  effective  date  of  this  AD,  or  prior  to  the 
accumulatioa  of  10,000  flight  hours  on  the 
subject  relays,  whichever  occurs  later, 
remove  the  relay  cover  and  Inspect  the 
primary  longitudinal  trim  relays  for  evidence 
of  contact  degradatioa  arcing,  carbon  build- 
up, or  other  evidence  of  abnormal  wear  on 
the  contacts;  and  perform  a  functional  check 
of  the  system  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  A27-dia.  dated 
December  22, 1980. 

C  If  damage  ia  found,  prior  to  further  flight 
remove  and  replace  the  relays  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  A27-310.  dated  December  22, 1990. 

D.  Perfonn  repetitive  inspections  on  the 
subject  relays  as  required  by  paragraphs  A. 
and  B.  of  this  AD  at  intervais  not  to  exceed 
4.S0O  fiight  hours. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

NotK  The  request  should  be  submitted 
directly  to  the  Manager.  Loe  Angeles  ACO, 
and  a  copy  sent  to  the  cognizant  FAA 
Principal  inspector  (PI).  The  PI  will  then 
forward  comments  or  concurrence  to  the  Los 
Angeles  ACO. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer, 
may  obtain  copies  upon  request  to 
McDonnell  Douglas  Corporatioa  385S 
Lakewood  Boulevard.  Long  Beach,  California 
00646.  This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601  Und 
Avenue  SW..  Renton.  Washington,  or  at  the 
Los  Angeles  Aircraft  Certification  OSica. 


3220  East  Spring  Street  Long  Beach, 
Callfomla. 

This  amendment  becomet  eflfective 
February  27. 1991.  as  to  all  persons, 
except  those  persons  to  whom  it  was 
made  immediately  effective  by 
telegraphic  AD  T91 -01-51,  issued 
January  2, 1991.  wbirh  rontalned  this 
amendment 

Issued  in  Renton.  Washington,  on  February 
1, 1901. 

L«oyA.Kaitfa. 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc  01-3143  Filed  2-8-01:  a-4S  am] 
I  coot  mn-i*-m 


14  CFR  Part  39 

(Dockat  Na  90-NM-289-AD;  AmdL  3»- 

6894] 

Alrworthlnaaa  Diractivaa;  McOonnaN 
Douglaa  Modal  DC-9  and  DC-9-ao 
Saflaa  Akplanaa.  Modal  MD-88 
Akplanaa,  and  C-8  (Military)  Akplanaa, 
Equlppad  With  Primary  Longitudinal 
Trim  Ralaya.  Laach  Part  Numbar  9207- 
8333,  -8333-1,  -8988,-10101.  and/or 
-10298 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Fmal  rule. 


r.  This  action  publishes  in  the 
Fadaral  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting 
Airworthiness  Directive  (AD)  T90-26-53. 
which  was  previously  made  effective  as 
to  all  known  U.S.  owners  and  operators 
of  McDonnell  Douglas  Model  DC-9  and 
DC-9-60  series  airplanes.  Model  MD-88 
airplanes,  and  C-9  (Military)  airplanes 
by  individual  telegrams.  This  AD 
requires  inspection  of  certain  primary 
longitudinal  trim  relays  for 
discrepancies,  and  replacement.  If 
necessary.  This  action  is  prompted  by 
reports  of  shorting  and  burning  of 
certain  trim  relays.  This  condition,  if  not 
corrected,  could  result  in  an 
uncontrolled  fire  in  the  forward  cargo 
compartment  of  the  airplane. 
DATES:  Effective  February  27, 1991.  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  Immediately 
effective  by  telegraphic  AD  T90-2e-53. 
issued  December  21. 1990,  which 
contained  this  amendment 
ADOKEasES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846. 

This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1601 


Lind  Avenue  SW..  Renton.  Washington, 
or  at  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street  Long  Beach,  California 

ran  nmTNER  mrmmaikmi  contact: 

Mr.  Kirk  Baker,  Aerospace  Engineer, 
ANM-133L,  FAA.  Northwest  Mountain 
Region.  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street  Long 
Beach,  California  90606-2425;  telephone 
(213)  986-6345. 

SUPPLEMENTARY  INFORMATION:  On 

December  21, 1990,  the  FAA  issued 
telegraphic  AD  T90-2e-€3,  applicable  to 
McDonnell  Douglas  Model  DC-6  and 
DC-9-60  series  airplanes,  Model  MD-88 
airplanes,  and  C-9  (Military)  airplanes 
series  airplanes,  which  requires 
repetitive  inspection  for  damage  of 
certain  primary  longitudinal  trim  relays, 
and  replacement  if  necessary.  That 
action  was  prompted  by  reports  of 
shorting  and  burning  of  the  relays 
(manufactured  by  Leach)  and  associated 
wiring  on  Model  DC-9  series  airplanes 
during  Qight.  and  a  recent  incident  in 
which  a  fire  occurred  in  the  forward 
cargo  compartment  during  flight  This 
condition,  if  not  corrected,  could  result 
in  uncontrolled  fire  in  the  forward  cargo 
compartment. 

The  compliance  times  for  the  initial 
Inspection  differ  between  the  affected 
models;  operations  conducted  on  Model 
DC-9-60  and  MD-88  series  airplanes 
more  frequently  employ  the  use  of 
autopilot,  which  minimizes  the  use  of 
the  subject  relays. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  telegrams  issued  on 
December  21, 1990.  to  all  known  U.S. 
owners  and  operators  of  McDonnell 
Douglas  Model  DC-9  and  IX}-»-80 
series  airplanes.  Model  MD-88 
airplanes,  and  C-0  (Military)  airplanes. 
These  conditions  still  exist  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  S  39.13  of 
part  39  of  the  Federal  Aviation 
Regulations  (FAR)  to  make  It  effective 
as  to  all  persons. 

This  is  considered  to  be  interim  action 
imtil  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking 

NotK  At  the  time  that  AD  T0O-2a-S3  was 
issued.  McDonnell  Douglas  had  advised  the 
FAA  that  it  was  preparing  Alert  Service 
Bulletin  A27-3ie,  which  was  to  contain  more 
detailed  information  to  assist  operators  in  the 
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inspection  of  the  integrity  of  the  subject 
relays.  That  service  bulletin  was  issued  op 
December  22,  lOOa  The  FAA  has  determined 
that  d>e  procedures  specified  in  that  service 
bulletin  are  acceptable  in  complying  with  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
widi  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emeigency  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emeigency 
regidation  otherwise  would  be 
si^iificant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  firom  the  Rules  Docket. 

List  of  SubjacU  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1  llie  authority  citation  for  part  39 
continues  to  read  as  follows: 

AutlMrity:  49  U.S.C  1354(a),  1421  and  1423; 
40  U.S.C  106(g)  (Revised  Pub.  L  07-440, 
January  12. 1983);  and  14  CFR  liao. 

>  39.13   [Amandad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


McOonnell  Don^ac  An>Ues  to  Model  DC-a 
and  DC-a-80  series  airplanes.  Model 
MD-68  aiiplanes,  and  C-O  (Military); 
equipped  with  primary  longitudinal  trim 
relays  (up  and  down).  Leach  Part 
Number  (P/N)  0207-8333,  -8333-1,  -8068, 
-10101,  and/or  -10296;  certificated  in  any 
category.  Compliance  required  as 
indicated,  imless  previously 
accomplished. 

To  eliminate  overheating  of  the  primary 
longitudinal  trim  relays  and  the  possibility  of 
fire  in  the  forward  cargo  compartment 
accomplish  the  foUowkig: 

A.  For  Model  DG-0  series  airplanes  (other 
than  Model  DC-e-80  series  airplanes]  and  C- 
9  (military]  airplanes:  Within  17  days  after 
the  effective  date  of  this  AD,  or  prior  to  the 
accumulation  of  8,000  flight  hours  on  the 
subject  relays,  whichever  occurs  later, 
remove  the  relay  cover  and  inspect  the 
primary  longitudinal  trim  relays  for  evidence 
of  contact  degradation,  arcing,  carbon  build- 
up, or  other  evidence  of  abnormal  wear  on 
the  contacts;  and  perform  a  functional  check 
of  the  system  in  accordance  with  McDonnell 
Douglas  DC-0  Maintenance  Manual,  chapter 
27-40-4. 

Note:  Inspections  accomplished  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  A27-316,  dated  December  22, 
1990,  are  considered  to  comply  with  this 
paragraph. 

B.  For  Model  DC-0-80  series  airplanes  and 
Model  MD-88  airplanes:  Within  30  days  after 
the  effective  date  of  this  AD,  or  prior  to  the 
accumulation  of  16,000  flight  hours  on  the 
subject  relays,  whichever  occurs  later, 
remove  the  relay  cover  and  inspect  the 
primary  longitudinal  trim  relays  for  evidence 
of  contact  degradation,  arcing,  carbon  build- 
up, or  other  evidence  of  abnormal  wear  on 
the  contacts;  and  perform  a  functional  check 
of  the  system  in  accordance  with  McDonnell 
Douglas  MD-80  Maintenance  Manual, 
chapter  27-40-4. 

Note:  Inspectioiu  accomplished  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  A27-316,  dated  December  22, 
1990,  are  considered  to  comply  with  this 
paragraph. 

C  If  damage  is  found,  prior  to  further  flight 
remove  and  replace  the  relays  in  accordance 
with  McDonnell  Douglas  Maintenance 
Manual  chapter  27-40-4;  or  McDonnell 
Douglas  MD-80  Maintenance  Manual 
chapter  27-40-«;  as  appUcable. 

Note:  Removal  and  replacement  actions 
accomplished  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  A27-310,  dated 
December  22, 1990,  are  considered  to  comply 
with  this  paragraph. 

D.  Perform  repetitive  inspections  on  the 
subject  relays  as  required  by  paragraphs  A. 
and  B.  of  this  AD  at  intervals  not  to  exceed 
4,500  flight  hours. 

E.  An  alternative  means  of  compliance  or 
adjustment  of  the  compliance  time,  whidi 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  l>y  the  Manager,  Los 
Angeles  Aircraft  Certificatira  Office  (ACO). 
FAA,  Transport  Airplane  Directorate. 

NotK  The  request  should  be  submitted 
directly  to  the  Manager,  Los  Angeles  ACO, 
and  a  copy  sent  to  the  cognizant  FAA 


Principal  Inspector  (PI].  The  PI  will  then 
forward  comments  or  concurrence  to  the  Loe 
Angeles  ACO. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  abeady  received  the  appropriate 
service  documents  from  the  manufacturer, 
may  obtain  copies  upon  request  to 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach.  California 
90848.  This  information  may  be  examined  f>* 
the  FAA,  Northwest  Mountain  Region, 
Traiuport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washington,  or  at  th«> 
Los  Angeles  Aircraft  Certification  Offin» 
3229  East  Spring  Street  Long  Beach, 
California. 

This  amendment  becomes  effective 
February  27, 1991.  as  to  all  persons, 
except  those  persons  to  whom  it  was 
made  immediately  effective  by 
telegraphic  AD  T90-26-53,  issued 
December  21, 1990,  which  contained  this 
amendment 

Issued  in  Renton,  Washington,  on  February 
1,1991. 

LeroyAKridi, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  91-3144  Filed  2-6-01;  8:46  am] 
HUJNO  COOC  4S10-1S-M 


14  CFR  Part  39 

[Docket  Na  86-ANE-44;  AmdL  39-6859] 

Alrworthinaaa  Diractivaa;  Pratt  A 
Whitnay  (PW)  JT9D  Sariaa  Turbof  an 
Engina 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  PW  )T9D  series 
ttu-bofan  engines,  which  requires  an 
initial  and  repetitive  eddy  current 
inspection  or  fluorescent  penetrant 
inspection  of  the  high  pressure  turbine 
first  stage  disk  cooling  air  holes.  This 
amendment  is  prompted  by  six  reports 
of  high  pressure  ttu-bine  (HPT)  first  stage 
disks  that  have  developed  cracks  in 
service.  This  condition,  if  not  corrected, 
could  result  in  imcontained  HPT  first 
stage  disk  failure. 

dates:  Effective  March  13, 1991. 

The  incorporated  by  reference  of 
certain  publications  listed  in  the 
regulation  is  approved  by  the  Director  of 
the  Federal  Register  as  of  March  13, 
1991. 
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:  The  applicable  service 
bulletin  may  be  obtained  frtim  Pratt  k 
Whitney,  Publication  Department.  P.O. 
Box  611.  Middletown.  Connecticut  06457, 
or  may  be  examined  at  the  FAA.  New 
England  Region.  Office  of  the  Assistant 
Chief  CoonseL  room  311. 12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803. 


kTNM  CONTACTS 

Daniel  Kerman.  Engine  Certification 
Branch.  ANE-141,  Engine  Certification 
Office.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service.  FAA.  12 
New  England  Executive  Paric 
Burlington.  Massachusetts  01803: 
telephone  (617)  270-24ia 

proposal  to  amrnd  Part  39  of  the  Federal 
Aviation  Regul  jtions  (FAR)  to  include 
an  AD.  appUcable  to  P&W  )T9D-^A. 
— 7QA.  —  7Q,  and  7Q3  turbofan  engines, 
which  requires  an  initial  and  repetitive 
eddy  current  inspection  or  fluorescent 
penetrant  inspection  of  HPT  first  stage 
disk  cooling  air  holes,  and  removal  bom 
service  of  disks  that  have  developed 
cracks,  was  published  in  the  Federal 
Register  on  October  17, 1988  (53  FR 
40450). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

The  first  commenter  agreed  with  the 
AD  as  written. 

The  second  commenter  stated  that  the 
eddy  oirrent  equipment  referenced  in 
the  PW  Service  Bulletin  (SB)  No.  5744  is 
unreliable  and  often  produces  noise  and 
inconclusive  inspection  results, 
therefore,  the  conunenter  requested  that 
Quorescent  penetrant  inspections  be 
allowed  in  place  of  the  proposed  eddy 
current  inspections.  Furthermore,  the 
commenter  requested  that  the  FAA  first 
determine  whether  the  proposed  eddy 
current  inspection  is  sufficiently  reliable 
before  adoption  of  the  rule.  The 
commenter  also  stated  that  it  would 
appear  that  a  fluorescent  penetration 
inspection  alone  should  be  sufficient  if 
all  of  the  cracked  disks  were  found  to 
date  using  only  this  inspection. 

The  FAA  disagrees  with  the 
commenter's  statement  relating  to  the 
reliability  of  the  eddy  current 
equipment  During  the  early 
development  phase  of  this  action,  there 
was  a  modification  made  to  improve  the 
reliability  of  the  probe  used  in  the 
inspection.  The  FAA  witnessed  a 
demonstration  of  the  eddy  current 
inspection  technique  on  the  liPT  first 
stage  disk.  The  equipment  was 
calibrated  using  a  reference  test 
specimen  and  the  inspection  was  carried 


out  to  the  satisfaction  of  the  FAA.  The 
FAA  believes  that  the  cunvntly 
referenced  eddy  current  equipment  will 
detect  cracks  vvhen  functioning  properly, 
and  is  adequate  for  this  inspection 
prwram. 

Ine  FAA  agrees  with  the  commenter's 
statement  that  fluorescent  penetrant 
inspection  would  be  a  sufficient  means 
of  detecting  cracks,  and  that  the  FAA 
should  allow  this  as  an  alternative 
inspection  method.  The  FAA  has 
subsequently  performed  an  evaluation 
of  both  inspection  techniques  for  certain 
parameters,  such  as  minimum 
detectable  crack  size,  and  ease  of 
overall  inspection.  The  FAA  has  found 
that  the  eddy  current  inspection  is  a 
more  accurate  method,  however,  the 
fluorescent  penetrating  inspection  is  still 
an  acceptable  alternative  inspection 
method.  PW  has  since  published  SB 
5744.  Revision  1.  Hie  FAA  has  approved 
fluorescent  penetrant  inspection  as  an 
alternative  inspection  procedure.  The 
AD  has  therefore  been  modified  to 
require  HPT  first  stage  disk  inspection 
in  accordance  with  SB  5744,  Revision  1. 

After  review  of  the  available  data, 
including  the  comments  noted  above, 
the  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  with  the  noted 
changes. 

There  are  approximately  597  ]T9I>- 
59A,  -70A.  -7Q.  and  -7Q3  turbofan 
engines  of  the  affected  design  in  the 
world  fleet.  It  is  estimated  ^at  125 
engines  of  U.S.  registry  would  be 
affected  by  this  AD.  that  it  would  take 
approximately  4  manhours  per  engine  to 
accomplish  the  required  actions,  and 
that  the  average  labor  cost  will  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $22,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  28, 1979):  and  (3)  will 
not  have  a  significant  economic  iinpact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  bieen  prepared  for 


this  action  and  is  contained  in  the  Rulea 
Docket  A  copy  of  it  may  be  obtained 
from  die  Rules  Docket 

List  <rf  Subjects  in  14  CFR  Part » 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety,  and  Incorporation  by 
reference. 

Adoption  of  the  AnMndmant 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  3»-[AIIENDED] 

1.  The  authority  citation  for  part  39   - 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423: 
49  U.S.C  10e(g)  (Revised  Pub.  L  97-449. 
January  12. 1963):  and  14  CFR  11.89. 

139.13   [Amendsd] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

Pratt  ft  Whitney:  Applies  to  PraH  ft  Whitney 
(PW)  |TBD-fi9A.  -70A.  -7Q,  and  -7Q3 
tttibofan  engines. 

Compliance  is  required  as  Indicated,  unless 
previously  accomplished. 

To  prevent  an  uncontained  high  pressure 
turbine  (HPT)  Hrat  stage  disk  failure,  inspect 
the  40  cooling  air  holes  on  disk  Part  Numbers 
(P/N)  768001,  792701,  812901,  and  819601.  in 
accordance  with  the  Accomplishment 
instructions  of  PW  Service  Bulletin  (SB)  5744. 
Revision  No.  1.  dated  March  21. 1990,  as 
follows: 

(a)  Eddy  current  Inspect  or  fluorescent 
penetrant  inspect  high  pressure  turbine  first 
stage  disies  that  have  never  been  fluorescent 
penetrant  inspected  as  follows: 

(1)  Disks  with  3.500  total  cycles  in  service 
(CIS)  or  mors  on  the  effective  date  of  this  AD, 
prior  to  accumulating  5,000  total  CIS  or  prior 
to  accumulating  the  next  750  cycles  in-service 
after  the  effective  date  of  tliis  AD,  whichever 
occurs  later. 

(2)  Disks  with  less  than  3,500  total  OS  on 
the  effective  date  of  this  AD  prior  to 
accumulating  5.000  total  CIS. 

(b)  Eddy  current  inspect  or  fluorescent 
penetrant  inspect  disks  that  have  been 
previously  fluorescent  penetrant  inspected, 
prior  to  accumulating  the  next  3.500  CIS  since 
last  fluorescent  penetrant  inspection 
accomplished  in  accordance  with  PW  Engine 
Manual  777210.  Section  72-61-06,  Inspection 
01.  for  the  IT9D-7Q  and  -7Q3.  or  in 
accordance  with  PW  Engine  Manual  754459, 
Heavy  Maintenance  Section  72-61-02,  Check- 
1.  for  the  )T9D-S0A  and  -70A,  as  applicable: 
or  prior  to  accumulating  the  next  250  CIS 
after  the  effective  date  of  this  AD,  wliichever 
occurs  later. 

(c)  Thereafter,  reinspect  HPT  first  stage 
disks  at  intervals  not  to  exceed  3,500  CIS 
since  last  eddy  current  inspect  or  fluorescent 
penetrant  inspection. 
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(d)  Remove  from  service,  prior  to  further 
flight  disks  found  cracked  during  the 
inspection  and  raplooe  with  serviceable 
parts. 

(e)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  wiiere  the  AD  can  be  accompbshed. 

(f)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  on  alternate  method 
of  compliance  with  the  requirements  of  this 
AD  or  adjustments  to  the  compliance  times 
specified  in  this  AD  may  be  approved  by  the 
Manager  Engine  Certification  Office,  Engine 
and  Propeller  Directorate,  Aircraft 
Certification  Service,  FAA.  12.  New  England 
Executive  Parlt,  Bmiington.  Massachusetts 
01803.  HPT  inspections  shall  be  done  in 
accordance  with  the  following  PW  document: 


Documoni 

POOS 

Rsviiion 

Osle 

P&WS8 
5744. 

Al 

FtevWonl.. 

MsfChSl, 
1960 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  ft  Whitney,  Pubhcations 
Department  P.O.  Box  611,  Middletown. 
Connecticut  06457.  Copies  may  be  inspected 
at  the  FAA  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel  12  New  England 
Executive  Park.  Room  311,  Burlington. 
Massachusetts  01803,  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW..  Room 
8401.  Washington.  DC. 

This  amendment  becomes  effective 
March  13, 1991. 

Issued  in  Burlington,  Massachusetts,  on 
fanuary  3, 1991. 

lack  A  Sain, 

Manager,  Engiae  and  Propeller  Directorate 
Aircraft  Certification  Service. 
[FR  Doc.  91-3147  Filed  2-8-91;  8:45  am] 
SILUNQ  OODC  4S10-1S4I 


14  CFR  Part  71 

(Airspace  Docket  No.  90-AEA-9] 

Alteration  of  VOR  Federal  Airway* 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  alters  the 
descriptions  of  VOR  Federal  airways 
located  in  the  States  of  New  York, 
Pennsylvania,  and  New  Jersey.  This 
action  is  the  result  of  the  relocation  of 
the  LaGuardia.  NY,  Very  High 
Frequency  Omnidirectional  Radio  Range 
(VOR)  and  associated  changes  to  air 
traffic  control  (ATC)  procedures. 
EFFECTIVE  DATE:  0901  UTC,  April  4, 1991. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Patricia  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 


240).  Ainpace4lules  aad  Aerenaiitical 
Information  Division.  Air  Tiraffic  Rides 
and  Procedures  Sovios,  Federal 
Aviation  Administration.  600 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 
SUPPLEMENTARY  MFORMATKM: 

History 

On  October  19, 1990,  die  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Relations  (14  CFR 
part  71)  to  alter  the  descriptions  of  VOR 
Federal  airways  located  in  the  States  of 
New  York.  Pennsylvania,  and  New 
Jersey  (55  FR  42401).  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submittiiig 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  proposed  in  the  notice.  Section 
71.123  of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4. 
1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  VOR  Federal  AfaTvays 
V-6,  V-123,  V-157,  V-433.  and  V-445 
located  in  the  States  of  New  Yoric, 
Pennsylvania,  and  New  Jersey.  The 
airway  changes  are  the  result  of  the 
relocation  of  the  LaCuardia,  NY,  VOR 
and  associated  changes  to  ATC 
procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally, 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certiHed  that  this  rule  will  not  have 'a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  federal  airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 


PART  71-€E81QHAT10N  OF  FEDBML 
AIRWAYS.  AREA  LjOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTINQ  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Airthofity:  48  U.S.C  194S(b).  1354(a).  15ia( 
Executive  Order  10854: 49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.88. 

S  71.129    [AmMdwi] 

2.  S  71.123  is  amended  as  follows: 
V-a    (Aasmdaiq 

By  removing  the  words  "INT  Solberg  105* 
and  Canartie,  NY,  245'  radials;  INT  Canarsie 
245'  and  LaGuardia.  NY,  200*"  radials;"  and 
substituting  the  words  "INT  Solberg  107*  and 
Yardley,  PA  OSS'  radials;  INT  Yardley  068* 
and  LaGuardia.  NY,  213*  radialn" 

V-12S    lAmaodKl) 

By  removing  ttie  words  "LaGuardia,  NY, 
209*"  and  substituting  the  words  "LaGuardia, 
NY,  213*" 

V-157    [Amended] 

By  removing  the  words  'TaGuardia.  NY, 
209*"  and  substituting  the  words  *l.aCuardia, 
NY.  213*" 

V.433    (ABModad] 

By  removing  the  words  "LaGuardia.  NY. 
209'"  and  substituting  tiie  words  "LaGuardia. 
NY.  213*" 

V-445    [Amended] 

By  removing  the  words  "INT  Yardley  065* 
and  LaGuardia.  NY,  209'"  radials;"  and 
substituting  the  words  "INT  Yardley  066'  and 
LaGuardia,  NY,  213*  radials;" 

Issued  in  Washington.  DC  on  February  1, 
1991. 

Harold  W.  Becker, 

Manager,  Airspape — Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  91-3148  Filed  2-6-91;  8:45  am) 

BttUNQ  CODE  4S10-1S-M 


14CFRPart73 

[Airspace  Docket  Na  90-AEA-7] 

Amendn>ent  to  Time  of  Designation  for 
Restricted  Area  R-5202  Gardiner'a 
island,  NY 

agency:  Federal  Aviation 
AdminisU-ation  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  action  amends  the  Time 
of  designation  for  Restricted  Area  R- 
5202  Gardiner's  Island,  NY.  The  time  is 
changed  to  "By  NOT  AM  issued  24  hours 
in  advance."  This  change  more 
accurately  reflects  actual  utihzation  of 
the  area  and  lessens  the  burden  on  the 
public. 
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■WlCIIKl  OATK  0901 UTC  April  4. 1901. 
MR  MRTMM  MTOMIATION  OONTACTt 

Linda  Ullom,  Military  OperatioiM 
Program  Office  (ATM-420),  Office  of  Air 
Traffic  System  Management,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
287-7083. 

TliaRula 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  changes 
the  Time  of  designation  for  Restricted 
Area  R-5202  Gardiner's  Island,  NY.  The 
present  time  is  "0900  to  1800  local  time. 
April  IS  through  October  14;  0900  to  1800 
local  time.  October  15  through  April  14." 
During  an  informal  review  of  Special 
Use  Airspace  by  the  FAA  Eastern 
Region,  it  was  determined  that  the 
existing  times  do  not  accurately  reflect 
actual  utilization  of  the  restricted  area. 
The  time  is  being  changed  to  "By 
NOTAM  issued  24  hours  in  advance." 
This  action  lessens  the  burden  on  the 
flying  public.  I  find  that  notice  and 
public  procediue  under  5  U.S.C  553(b) 
are  uimecesary  because  this  action  is  a 
minor  technical  amendment  in  which  the 
public  would  not  be  particularly 
interested.  Section  73.52  of  part  73  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6G  dated 
September  4. 1990. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  Impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFK  Pari  73 

Aviation  safety,  Restricted  areas. 
Adoption  of  the  AnModinent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  73  of  the  Federal 
Aviation  Regulations  (14  CTR  part  73)  is 
amended,  as  follows: 

PART  79-8PECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


Authoiitr  40  U.S.C.  11348(a),  1354(a).  15ia 
1S22;  Executive  Order  10B54: 40  U.&C.  10e(g) 
(Revised  Pub.  L  97-44S,  January  12, 1863):  14 
CFR  ii.ee. 

173,52    [AiMndad] 

2.  i  73.52  is  amended  as  follows: 

R-«2«2  GaidiiMr's  Island.  NY  lAoMndad] 

By  removing  the  existing  Time  of 
designation  and  substituting  the  following: 

Time  of  designation.  By  NOTAM  Issued  24 
hours  in  advance. 

Issued  in  Washington.  DC  on  January  31, 
1901. 

HaraM  W.  Backer. 

Manager,  AJrspace-RuJea  and  Aeronautical 
InformaUon  Division. 
[FR  Doc  01-3149  Filed  2-6-01;  8:45  am) 
I  OOIM  4Sia-is-H 


14  CFR  Part  97 

[Docket  No.  26458;  Amdt  Na  1445] 

Standard  Instrument  Approach 
Piocedurees  Miecellaneoue 
Amendments 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


n  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regiilatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATVS:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Re^ster 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADomssts:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  E>C  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  origiDated  the  SIAP. 


For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200],  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is  . 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 
PON  RNITHtR  MPORMATKNI  CONTACT: 
Paul  J.  Best  Flight  Procedures  Standard* 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPUMENTARV  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
dociunents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8280-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  niunber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
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related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (MX])  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures'fTERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument 
Incorporation  by  reference. 

Issued  in  Washington,  DC  on  Februaiy  1. 
1991. 

Thomas  C  Accanli, 

Acting  Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standards 
Instnunent  Approach  Procedures, 
effective  at  0901  GM.T.  on  the  dates 
specified,  as  follows: 


PART97WAIIENOEO] 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348. 1354(a).  1421  and 
1510: 49  U.S.C.  106{g]  (Revised  Pub.  L  97-«4a 
January  12, 1983);  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  ^  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  8  97.25  LOC  LOC/DME, 
LDA,  LDA/DME.  SDF,  SDF/DME: 
S  97.27  NDB.  NDB/DME;  8  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV:  8  97.31  RADAR  SIAPs: 
8  97.33  RNAV  SIAPs;  and  8  9735 
COPTER  SIAPs.  identified  as  follows: 

Effective  April  4, 1991 

Aniak.  AK— Aniak,  NDB-A,  Orig. 
Aniak.  AK— Aniak,  NDB/DME  RWY  28, 

Amdt  2 
Aniak,  AK— Aniak,  LOC/DME  RWY  10, 

Orig. 
Aniak,  AK— Aniak,  ILS/DME  RWY  la 

Amdt  5 
Alexander  City,  AL — Thomas  C  Russell 

Field,  NDB-A,  Amdt  1 
Hartselle,  AL— Roundtree  Field.  NDB-A. 

Amdt  2 
Santa  Ynez.  CA— Santa  Ynez,  NDB 

RWY  8.  Orig.,  CANCELLED 
Ft  Lauderdale,  FL— Ft.  Lauderdale/ 

Hollywood  Intl  ILS  RWY  9L  Amdt  16 
Cartersville,  GA— Cartersville,  NDB 

RWY  18,  Amdt  1 
Cornelia,  GA — Habersham  County,  NDB 

RWY  6,  Amdt.  1 
Cornelia,  GA — Habersham  County, 

VOR/DME  06,  Amdt  4 
Hinesville.  GA— Liberty  County,  NDB- 

A.  Amdt  2 
Thomasville,  GA — ^Thomasville  Muni, 

LOC  RWY  22,  Amdt.  4 
Thomasville,  GA — Tliomasville  Muni, 

NDB  RWY  22,  Amdt.  4 
Thomasville,  GA — ^Thomasville  Muni. 

RNAV  TWY  32,  Amdt  2, 

CANCELLED 
Marshalltown,  lA — Marshalltown  Muni, 

VOR  RWY  12,  Amdt.  7 
Marshalltown,  lA — Marshalltown  Muni, 

VOR  RWY  30,  Amdt  7 
Marshalltown,  lA — ^Marshalltown  Muni, 

NDB  RWY  IZ  Amdt.  6 
Marshalltown,  lA — Marshalltown  Muni, 

RNAV  RWY  30.  Orig..  CANCELLED 
Madison,  MS — Bruce  Campbell  Field, 

VOR-A,  Amdt  9 
Madison,  MS — ^Bruce  Campbell  Field, 

VOR/DME-B,  Amdt  4 
Billings.  MT— Billings  Logan  Intl. 

RADAR-1.  Amdt  5.  CANCELLED 
Portland,  OR — Portland  International, 

RNAV  RWY  lOR.  Amdt  1, 

CANCELLED 


Mt  Pleasant  SC— East  Cooper,  RNAV 

RWY  17,  Orig. 
Columbia/Mount  Pleasant  TN — Maury 

County,  SDF  RVVTY  23,  Amdt  4 
Cotulla,  TX— Cotulia-La  Salle  County, 

VOR-A,  Amdt  10 
HaskeU,  TX— HaskeU  Muni  NDB  RWY 

18,  Amdt  2 
Killeen,  TX— Killeen  Muni.  VOR-A, 

Amdt  3 
Killeen,  TX— Killeen  Muni,  NDB  RWY  1, 

Amdt  4 
Killeen,  TX— Killeen  Muni.  ILS  RWY  1. 

Amdt  2 
Orange,  TX— Orange  County,  VOR/ 

DME  RWY  21,  Amdt  1 
Orange.  TX— Orange  County,  NDB-A, 

Amdt  1 
Terrell  TX— TerreU  Muni  VOR/DME 

RWY  35,  Amdt  3 
TerreU,  TX— TerreU  Muni  NDB  RWY  17. 

Amdtl 

Effective  March  7, 1991 

WiUimantic  CT— Windham.  LOC  RWY 

27,  Orig. 
Chicago,  IL — Chicago  Midway,  MLS 

RWY  22L,  Orig. 
Detroit  Ml^Jetroit  City,  ILS  RWY  33, 

Amdt  14 
Las  Vegas.  NV— McCar^an  Intl,  ELS 

RWY  25L.  Orig. 
[FR  Doc.  91-3150  Filed  ^-8-01:  8:45  am] 
MLUNQ  OOOC  4SW-1S-« 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  161 
[TJ).  91-141 
RIN  151S-AA82 

Customs  Regulations  Amendments 
Pertaining  to  Infonnant  Compensation 

agency:  U.S.  Customs  Service, 

Department  of  the  Treasury. 

action:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  relating  to 
compensation  awards  given  to 
informants  whose  actions  result  in 
recoveries  of  any  Customs  duties 
withheld,  or  any  fine,  penalty,  or 
forfeiture  incurred  for  a  violation  of  the 
Customs  or  navigation  laws,  by 
increasing  the  maximum  award  from 
$50,000  to  $250,000.  The  regulations  are 
also  amended  by  including  recoveries 
under  other  laws  enforced  or 
administered  by  the  Customs  Service, 
such  as  the  contraband  transportation 
laws,  the  export  control  laws,  and  the 
controUed  substance  laws,  among  those 
recoveries  which  may  result  in  an  award 
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of  compensation  under  19  U.S.C  1619, 
unleM  such  law  specifies  different 
procedures.  These  changes  reorganize 
subpart  B  of  part  161  and  are  necessary 
to  clarify  certain  aspects  of  the 
procedures  for  compensation  and  to 
conform  the  regulations  relating  to  these 
procedures  to  legislative  changes. 

VFiCTfVi  OATC  February  11, 1991. 


ITKM  contact: 

Harriett  D.  Blank.  Penalties  Branch  (202- 
566-5746). 

M»nCMDfTAIIV 


Background 

Section  619,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C  1619),  authorizes  the 
pajrment  by  Customs  of  an  award  of 
compensation  to  any  person  not  an 
employee  or  officer  of  the  U.S.  who 
detects  and  seizes  any  vessel  vehicle, 
aircraft,  merchandise,  or  baggage 
subject  to  seizure  or  forfeituire  under  the 
Customs  or  navigation  laws  and  who 
reports  the  detection  and  seizure  to  a 
Customs  officer,  provided  that  the 
detection  and  seizure  leads  to  a 
recovery  of  any  duties  withheld,  or  any 
fine,  penalty  or  forfeiture  faiciured.  In 
addition,  an  award  of  compensation 
may  be  made  if  a  person,  not  an  officer 
of  the  U.S.  furnishes  to  a  U.S.  Attorney, 
the  Secretary  of  the  Treasury,  or  any 
Customs  officer,  original  information 
concerning  any  fraud  upon  the  revenue, 
or  a  violation  of  Customs  or  navigation 
laws,  perpetrated  or  contemplated, 
which  leads  to  a  recovery  of  any  duties 
withheld,  or  any  fine,  penalty,  or 
forfeiture  incurred. 

An  informant  may  be  awarded  up  to 
twenty-five  percent  of  the  net  amount 
recovered  but  not  in  excess  of  $250,00a 
This  sum  is  to  be  paid  from  any 
appropriations  available  for  the 
collection  of  the  revenue  from  Customs 
or  in  some  cases  out  of  the  Customs 
Forfeitiu*  Fund  (19  U.S.C.  iei3b).  If  any 
vessel,  vehicle,  aircraft  merchandise,  or 
baggage  is  forfeited  to  the  U.S.  and  is 
thereafter,  in  lieu  of  sale,  destroyed 
under  the  Customs  or  navigation  laws  or 
delivered  to  any  government  agency  for 
o^cial  use.  compensation  of  up  to 
twenty-five  percent  of  the  appraised 
value  of  the  vessel,  vehicle,  aircraft,  or 
baggage  may  be  awarded,  but  the 
compensation  is  not  to  exceed  $250,000. 

Formerly,  the  maximum  compensation 
for  informant  awards  under  19  U.S.C. 
1619  was  $50,000.  Pursuant  to  section 
319(a)  of  the  Comprehensive  Crime 
Conht)l  Act  of  1984  (Pub.  L  98-473).  the 
limit  was  raised  to  $150,000.  The  Anti- 
Drug  Abuse  Act  of  1988  (Pub.  L  99-570). 
amended  19  U.S.C.  1619  to  permit  an 
award  in  a  lesser  amount  up  to  twenty- 


five  percent  of  the  net  recovery  but  not 
to  exceed  $25aooa 

Sections  161.11  through  161.1S, 
Customs  Regulations  (19  CFR  161.11- 
161.15).  set  forth  the  regulations 
concerning  claims  for  awards  of 
compensation  paid  by  Customs  to 
informers.  Section  161.13  currently 
provides  for  a  $50,000  maximum  award 
of  compensation  pursuant  to  19  U.S.C 
1619.  Accordingly,  {  161.13  is  amended 
to  reflect  that  the  maximum 
compensation  that  may  be  awarded  to 
informants  is  $250,000. 

Presently,  1 161.11  does  not 
specifically  provide  recoveries  pursuant 
to  certain  laws,  in  addition  to  the 
Customs  or  navigation  laws,  which  are 
enforced  or  administered  by  Customs 
(e.g.,  the  export  control  laws,  the 
controlled  substance  laws,  and  the 
contraband  transportation  laws)  among 
the  recoveries  for  which  an  informant's 
claim  for  compensation  may  be  filed. 
The  informant  award  procedures  of  19 
U.S.C.  1619  are  applicable  to  recoveries 
resulting  from  seizures  made  under  such 
laws,  unless  such  laws  specify  different 
procedures,  pursuant  to  section  600, 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1600).  The  award  may  be  up  to 
twenty-five  percent  of  the  net  recovery 
with  a  maximum  award  of  $250,000.  libe 
omission  of  Customs  enforced  laws  bom 
the  informant  awards  regulations  has 
led  to  some  confusion  as  to  whether 
recoveries  under  these  laws  may  be 
used  as  the  basis  for  an  award  of 
compensation. 

Discussion  of  Changes 

To  reflect  the  $250,000  maximum 
informant  compensation  award 
mandated  by  the  amendment  to  19 
U.S.C.  1619.  made  by  the  Trade  and 
Tariff  Act  of  1984.  (  161.13  is  being 
revised. 

To  clarify  that  recoveries  under  the 
laws  adAiinistered  or  enforced  by 
Customs,  in  addition  to  the  Customs  and 
navigation  laws,  are  covered  by 
informant  claims  for  compensation 
under  19  U.S.C.  1619,  unless  such  laws 
specify  different  procedures,  8  181.11  is 
being  amended  to  state  this  fact  and  to 
reference  the  contraband  transportation 
laws,  the  controlled  substances  laws, 
and  the  export  control  laws  as  examples 
of  Customs  enforced  laws. 

The  provisions  currentiy  contained  in 
S  161.12  are  included  in  the  new  8  161.16 
which  requires  the  informant  to  file  a 
claim  with  the  distinct  director.  This 
claim  is  to  be  forwarded  to  Customs 
Headquarters.  If  the  claim  has  not  been 
transmitted  by  the  district  director,  the 
informant  may  apply  directly  to 
Customs  Headquarters. 


Certain  laws  which  Customs  enforces 
for  other  government  agencies  contain 
provisions  restricting  informant  awards 
to  seiztires  and  forfeitures  incurred 
under  these  laws.  Examples  of  such 
laws  in  the  export  control  laws  (22 
U.S.C.  401)  and  the  contraband 
transportation  laws  (49  U.S.C.  App.  781 
et  seq.).  If  the  merchandise  subject  to 
seizure  and  forfeiture  under  these  laws 
is  not  forfeited,  but  the  forfeiture  is 
remitted  by  Customs  upon  payment  of  a 
monetary  penalfy,  as  is  usually  the  case 
in  an  export  control  seiziu^,  an 
informant  award  nevertheless  may  be 
paid.  The  penalfy  taken.  less  any 
expenses  incurred  by  Customs  for 
seizure  or  storage  or  other  reasons,  is 
the  net  recovery  to  Customs  upon  whici 
the  informant  award  is  based. 

to  clarify  that  the  informant 
compensation  award  procedures  are 
applicable  to  recoveries  resulting  from 
remission  of  the  forfeiture  incurred  and 
the  payment  of  a  monetary  penalfy, 
8  161.13  is  being  revised.  The  provision 
includes  recoveries  from  the  remission  - 
of  a  forfeiture  among  those  recoveries 
which  form  the  basis  of  the  award.  This 
is  the  policy  Customs  has  been 
following  with  respect  to  such 
recoveries. 

In  the  past  where  Customs  purchased 
information  or  evidence  from  an 
informant  it  was  not  clear  whether  the 
amount  received  would  be  deducted 
from  any  award  that  might  be  paid 
under  19  U.S.C.  1619,  when  a  stipulation 
is  signed  to  that  effect  Accordingly, 
8  181.14  is  being  revised  to  require  that 
any  Customs  officer  who  receives 
information  shall  advise  the  informant 
that  the  amount  received  by  an 
informant  for  purchase  of  information  or 
evidence  will  be  deducted  from  an 
award  paid  under  19  U.S.C.  1619,  if  the 
informant  has  executed  a  stipulation  to 
that  effect 

Applicabilify  of  Public  Notice  and 
Delayed  Effective  Date  Provisions 

Inasmuch  as  these  amendments 
merely  clarify  existing  regulations  and 
conform  them  to  existing  law  or 
practice,  pursuant  to  5  U.S.C.  553(b)(B), 
notice  and  public  procedure  thereon  are 
unnecessary,  and  pursuant  to  5  U.S.C. 
553(d)(3),  a  delayed  effective  date  is  not 
required. 

Executive  Order  12291 

Because  this  document  will  not  result 
in  a  "major  rule"  as  defined  by 
Executive  Order  12291,  the  regulatory 
analysis  and  review  prescribed  by  the 
Executive  Order  is  not  required. 
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Regulatory  Flexibilify  Act 

This  document  is  not  subject  to  the 
Regulatory  Flexibility  Act  The  Act  does 
not  apply  to  regulations,  such  as  these, 
for  whidi  a  notice  of  proposed 
rulemaking  is  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.)  or  any  other  statute. 

Drafting  Information 

The  principal  author  of  this  document 
was  Miuhael  Smith,  Regulations  and 
Disclosure  Law  Branch.  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
Customs  offices  participated  in  its 
development. 

List  of  Subjects  in  19  CFR  Part  161 

Customs  duties  and  inspection.  Law 
enforcement  Informant  awards. 

Amendments  to  the  Regulations 

Accordingly,  part  161.  Customs 
Regulations  (19  CFR  part  161).  is      , 
amended  as  set  forth  below. 

PART  161-{AMENDED] 

1.  The  authority  citation  for  part  161  is 
revised  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C  60.  IBOa 
1619. 1624. 16468.  unless  otherwise  noted. 

2.  Subpart  B  of  part  181  is  revised  to 
read  as  follows: 

Subpart  B— Compensation  of  kit onnant 

O0C> 

161.11  Authority  for  compensation. 

161.12  Eligibility  for  compensation. 

161.13  Limitation  on  claims. 

161.14  Advising  informant  of  entitlement 

161.15  Confidentiaiity  for  informant 

161.16  Filing  of  claim. 

Subpart  B— Compensation  of 
Infonnant 

S  161.11    Authority  for  compensation. 

In  accordance  with  section  619.  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1619).  when  an  informant  detects  and 
seizes  any  vessel,  vehicle,  aircraft 
merchandise  or  baggage  subject  to 
seizure  and  forfeiture  under  the  Customs 
or  navigation  laws,  or  any  other  laws 
administered  or  enforced  by  Customs 
le.g.,  export  control  contraband 
transportation,  and 'controlled 
substances  laws),  or  furnishes  original 
information  concerning  any  fraud  upon 
the  Customs  revenue  or  a  violation  of 
the  Customs,  navigation,  or  other  laws 
administered  or  enforced  by  Customs, 
perpetrated  or  contemplated,  such 
informant  may  file  a  claim  for 
compensation  if  there  is  a  net  recovery, 
unless  the  other  laws  specify  different 
procediu«s. 


8161.12  EMfllbWty  for  cowynaatlon. 

Pursuant  to  19  U.S.C.  1619,  a  person 
who  is  not  an  employee  or  officer  of  the 
U.S.  is  eligible  for  compensation  under 
.the  statute.  Employees  or  officers  of  the 
ITS.  receiving  such  compensation 
directiy  or  indirectly  are  subject  to 
criminal  prosecution  pursuant  to  19 
U.S.C.  1820. 

8161.13  Lbnttation  on  cWm. 

(a)  Ceiling  on  claims.  Claimants  under 
19  U.S.C.  1619  may  be  paid  up  to  twenfy- 
five  percent  of  the  net  recovery  to  the 
government  from  duties  withheld,  or  any 
fine,  civil  and  criminal,  forfeited  bail 
bond,  penalfy,  or  forfeiture  incurred,  or 
if  the  forfeiture  is  remitted,  the  monetary 
penalfy  recovered  for  remission  of  the 
forfeiture,  to  a  maximum  of  $250,000. 
The  amount  of  the  award  paid  to 
informants  shall  not  exceed  $250,000. 
regardless  of  the  number  of  recoveries 
that  result  bom  the  information 
furnished. 

(b)  Administrative  Limit  No  claim  of 
less  than  $100  will  be  paid. 

8161.14  AdvWnglnfonmntof 

WtUliWIMIlt 

Any  Customs  officer  who  receives 
information  shall  advise  the  informant 
that  in  the  event  of  a  recovery,  he  may 
be  entitled  to  compensation.  He  shall 
also  advise  the  informant  that  if  the 
informant  has  executed  a  stipulation  to 
that  effect  any  amount  received  by  the 
informant  in  the  form  of  purchase  of 
evidence  or  purchase  of  information  will 
be  deducted  from  any  compensation 
which  may  be  awarded. 

8161.15  Confidentiality  for  InformanL 

The  name  and  address  of  the 
informant  shall  be  kept  confidential.  No 
files  or  information  shall  be  revealed 
which  might  aid  in  the  unauthorized 
identification  of  an  informant  Release 
of  information  is  governed  by 
88  103.12(g)(4)  and  103.12(1)  of  this 
chapter. 

8161.16  Filing  of  dahn. 

A  claim  shall  be  filed,  in  duplicate,  on 
Customs  Form  4623  with  the  district 
director.  The  district  director  shall  make 
a  recommendation  with  regard  to 
approval  on  the  Customs  Form  4623  and 
forward  it  with  a  recommendation  as  to 
the  amount  of  the  award,  to  Customs 
Headquarters.  If  for  any  reason  a  claim 
has  not  been  transmitted  by  the  district 


director,  the  Informant  may  apply 
directiy  to  Customs  Headquarters. 
Carol  Halletl. 
Commissioner  of  Cuatotns. 

Approved:  February  4. 1991. 

John  P.  Simpson, 

Acting  Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  91-3113  Filed  2-6-91;  8:45  am] 
SajJNQ  OOPt  I 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  200 

(Do^el  No.  R-91-1309;  FR-22S5-F-02] 

RIN  Na  2S02-AO64 

Minimum  Property  Standards  (MPS)  for 
Housing— Water  Supply  Systems 

AOENCV:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTKM:  Final  rule. 


:  This  final  rule  revises  the 
regulation  relating  to  the  applicabilify  of 
the  chemical  and  bacteriological 
standards  of  local  health  authorities  to 
HUD-insured  one-  and  two-family 
dwellings.  The  rule  provides  that  in  the 
absence  of  local  standards,  those  of  the 
appropriate  State  agency  apply.  This 
revision  simplifies  the  requirements  for 
water  supply  systems  while  furthering 
the  Department's  policy  of  relying  on 
acceptable  State  and  local  buUding 
codes. 

EFFECnVE  DATE  March  13, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
G.  Robert  Fuller,  Manufactured  Housing 
and  Construction  Standards  Division, 
room  9152,  Department  of  Housing  and 
Urban  Development  451  Seventh  Street. 
SW.,  Washington,  DC  20410-8000. 
Telephone  (202)  708-2210.  (This  is  not  a 
toll-fi%e  number.) 

SUPFLEMENTARY  INFORMATION: 

Background 

On  June  8, 1987,  the  Department 
published  a  proposed  rule  (52  FR  21597) 
to  amend  8  200.926d(f)(l)(ii).  The 
proposal  advised  that  the  amendment 
would  remove  from  the  cited  section  the 
phrase  "the  maximum  contaminant 
levels  of  EPA"  and  would  substitute  the 
language  "those  of  the  appropriate  state 
agency."  The  proposed  nile  further 
explained  that  "[tjhis  change  is 
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conaitteat  with  the  Dapartmanf  ■  poiky 
of  relyingr  wherever  poeeiUe,  ob 
standard*  used  in  acceptable  State  and 
local  codes." 

Public  Commenta 

Three  comments  were  received  in 
response  to  the  rule's  invitation  to 
interested  persons  to  submit  comments. 

One  commenter  agieed  with  the 
proposed  revision.  Another  commenter 
endorsed  the  revision  but,  in  addition, 
recommended  that  the  rule  include  an 
amendment  that  "would  allow  for  the 
use  of  approved  Vater  purification 
units'."  Tha  Dapartmant  ia  not  adopting 
this  recommendatioB  as  part  of  tUa  role 
making.  However,  the  Department 
currently  is  considering  a  proposal  that 
would  allow  for  use  of  iniUvldaal  water 
purification  systems  in  property  eligible 
for  FHA  noilgaga  Inaamioe. 

The  final  commenter  recommended 
that  the  rule  be  revised  to  aOow  for  the 
application,  with  respect  to  Indian  Trust 
Land,  of  standards  contained  In 
appropriate  tribal  codes.  In  die 
commenter'a  vlaw.  such  a  revision 
would  iw-iiQuiia  tribal  sovereignty  and 
would  be  consistent  with  HUD'S  poliqr 
of  "relying  on  standarda  used  in 
appucaUe  local  codes."  To  the  extent 
that  tribal  codas  piesaHie  standards  for 
the  local  (iLa,  Indian)  health  authority, 
those  are  tha  standards  that  would 
apply,  undsr  te  rule,  on  Indian  Thwt 
Land;  acoosdingly.  ttnre  is  no  need  to 
make  specific  fsfaiauta  to  tribal  codes, 
as  sany  start  bv  tfaa  coaaaMPter. 

ToMy's  final  rale  ia  ancfaangad  tnm 
thepaopoaed  action. 

Findings  and  Certificationg 

A  FindiBg  of  Bio  Signxficant  Infiact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  sectin  iaZ(2KC]  c^  the 
National  Environment  Fsticy  Act  of 
1960.  The  finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  CSerk.  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  room 
10276,  451  Seventh  Stieet  SW., 
Washington,  DC  20410. 

This  rule  does  not  constitute  a  ''major 
rule"  as  that  tenn  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  die  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  diet  it  does  not  (1)  Have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  indiridnal  indnstries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions:  or  (3) 


have  a  aigniflcant  advarsa  eSact  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  die 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  die 
undersigned  hereby  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entitiea.  The  rule 
removea  language  that  provides  for  the 
applicability  of  Federal  (EPA)  standarda 
with  respect  to  water  supply  systems  in 
favor  of  using  standards  of  the 
appropriate  State  agency.  This  change 
does  not  impose  any  economic  burden 
on  small  entities. 

Executive  Order  12606,  the  Family. 
The  General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12806, 
the  Family,  has  determined  that  this  rule 
does  not  have  potential  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being, 
and,  therefore,  is  not  subject  to  review 
under  the  order.  Tha  role  would  have  a 
jjositive  impact  on  families  to  the  extent 
that  it  allows  families  with  homes  not 
connected  to  the  public  water  supply  to 
install  individual  water  purificatiaa 
units  and  not  disqualify  theae  homes 
from  being  covered  by  an  FHA-insured 
mortgage. 

Executive  Order  12612,  FederaJiam. 
The  General  Counsel,  as  the  Deaignated 
Official  under  section  e(a)  of  Executive 
Order  12612.  Federalism,  haa  determined 
that  this  rule  would  not  have 
substantial,  direct  effects  on  States,  on 
their  political  subdivisions,  or  on  their 
relationship  with  the  Federal 
government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  government 
The  rule  defers  to  State  and  local 
standarda  with  respect  to  water 
treatment 

Thia  rule  waa  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  29. 
1990  (55FR  44530]  under  Executive  Order 
12291  and  die  Regulatory  Flexibility  Act 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.117. 

List  of  Subjects  in  24  CFR  P«f  2W 

Adminiatrative  practice  and 
procedure.  Claims.  Equal  employment 
opportunity.  Fair  housing.  Housing 
standards.  Incorporation  by  reference. 
Loan  programs:  Housing  and  community 
development.  Minimum  property 
standards.  Mortgage  insurance; 
Organization  and  functions 


(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

Accordingiy,  the  Department  amends 
24  CFR  part  200  as  follows: 

PAirr  200-INTRODUCnON 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  Titles  I  and  0  of  the  National 
Housing  Act  (12  U.S.C  1701  through  1715z- 
18);  Sec  7(d),  Department  of  Honsing  and 
Urban  Development  Act  (42  U.S.C  3535(d)). 
Subpart  G  ia  iaaoed  under  sea  214,  Honsing. 
and  Community  Development  Act  of  1960^  as 
amended  by  lec.  328,  Housing  and 
Community  Development  Amendmenta  of 
1981  (42  U.S.C.  1436a). 

2.  Section  200^26d  is  amended  by 
revising  paragraph  (f)(l](ii}  lo  read  as 
follows: 

iiOOMM   Construction raquiramanta. 

•  •       •       •       • 

(f)(1)*  •• 

(ii)  The  chemical  and  bacteriological 
standards  of  the  local  health  authority 
shall  apply.  In  the  absence  of  such 
standards,  those  of  the  appropriate  State 
agency  shall  api^.  A  water  analjwia 
may  be  required  by  either  the  health 
audu)rity  or  die  HUD  Field  Office. 

•  •        •        •        • 

Dated:  January  30, 1981. 
Arthur).  HOI. 

Acting,  Assistant  Secretary  for  Housing- 
Federal  Hoasing  Commissioner. 
[PR  Doc  01-3178  Piled  2-8-81;  8:45  am] 
BHjjNa  coca  4>ie-t7-a 


DEPAfrrMENT  OF  THE  TREASURY 
Offic*  Of  Foreign  A«Mt«  Control 
31  CFR  Part  500 

Foraign  Assots  Control  Regulations 

AOCNCv:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 

action:  Final  rule,  amendments. 


;  This  rule  amends  *he  Foreign 
Assets  Control  Regulations,  31  CFR  part 
500  (the  "Regulations"),  to  provide  for 
case-by-case  licensing  of  U.S.  financial 
institutions  to  transfer  authorized  family 
remittances  from  the  United  States 
directly  to  Vietnam  throng 
correspondent  banking  arrangements 
ivith  Vietnamese  banks,  in  order  to 
facilitate  and  reduce  the  coat  to  the 
remitter  of  such  transfers. 
EPPEcnvi  DATi:  February  11, 1991. 
FOR  PURTMBI  MPOfUIATION  CONTACT: 
William  B.  Hofhian.  Chief  Counsel  (tel.: 
202/535-6020),  or  Steven  L  Pinter.  Chief 
of  Licensing  (tel:  202/535-0449),  Office 
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of  Foreign  Assets  Control,  Department 
of  the  Treasury,  WasMngton.  DC  20220. 

tUPn-EMCNTAiiY  mTORMATiON:  Section 
500.565  of  die  Foreign  Assets  Control 
Regulations,  31  CFR  part  500  (die 
"Regulations"),  permits,  in  pertinent 
part  U.S.  citizens  and  residents  to  remit 
funds  to  close  relatives  who  are 
Vietnamese  or  Cambodian  nationals 
and  who  reside  in  Vietnam  ("family 
remittances").  Family  remittances  may 
be  made  in  the  amount  of  $300  to  any 
one  recipient  or  household  in  any 
consecutive  three-month  period,  or  on  a 
one-time  basis  in  the  amount  of  $700  to 
enable  the  recipient  to  emigrate.  Since 
no  U.S.  banks  have  been  authorized  to 
establish  correspondent  banking 
relationships  with  Vietnamese  banks, 
family  remittances  have  been  made 
through  third-country  banks  or  trading 
companies.  Both  methods  often  entail 
additional  costs  and  delays.  This  rule 
amends  the  Regulations  to  provide  for 
specific  licensing  of  correspondent 
banking  relationships  between  U.S. 
financial  institutions  and  Vietnamese 
banks  for  the  sole  purpose  of  facilitating 
direct  family  remittances  from  the 
United  States  to  Vietnam. 

Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12291  and  the  provisions  of  the 
Administrative  Procedure  Act  5  U.S.C 
S53,.requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  Is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  5  U.S.C  601  et  seq..  does 
not  apply. 

List  erf  Subjects  hi  31  CFR  Part  500 

Banking,  Cambodia,  Currency, 
Vietnam. 

For  the  reasons  set  forth  hi  the 
preamble,  31  CFR  part  500  is  amended 
as  follows: 

PART  500-FOREIQN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  500 
continues  to  read  as  follows: 

Autliority:  SO  U.S.C.  App.  5,  as  amended: 
E.O.  9193,  7  FR  5205,  3  CFR  1938-1943  Cum. 
Supp.,  p.  1174:  E.O.  9989, 13  FR  4891,  3  CFR 
1943-1948  Comp.,  p.  74& 

SubfMTt  E— Uceneea,  Authorizatione, 
and  Statements  of  Licensing  Policy 

S500.56S    [Amandad] 

2.  Section  500.565  is  amended  by 
adding  a  new  paragraph  (g)  at  the  end 
diereof  to  read  as  follows: 


(g)  Specific  licenses  may  be  issued 
aul^orizing  a  U.S.  financial  institution  to 
establish  direct  correspondent  banking 
relations  with  a  Vietnamese  bank  or 
banks  for  the  sole  purpose  of  facilitating 
the  remittance  of  funds  authorized  by 
this  section. 

Dated:  January  18, 1991. 
R.  Richard  Ne%vcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  January  24, 1991. 
Peter  K.  Nunez, 

Assistant  Secretary  (Enforcement). 
[FR  Doc  91-3129  FUed  2-8-91: 9:15  am] 
aauNO  cooc  4S10-SS-H 


31  CFR  Part  570 

Kuwaiti  Assets  Control  Regulations 

agency:  Office  of  Foreign  Assets 
Control  Department  of  the  Treasury. 
action:  Final  rule,  amendments. 

summary:  This  rule  amends  the  Kuwaiti 
Assets  Control  Regulations,  31  CFR  part 
570  ("KACR").  published  in  die  Federal 
Register  on  November  30, 1990  (55  FR 
49356)  to  correct  inadvertent  errors  and 
to  clarify  sections  that  may  be 
ambiguous.  The  amendments  delete 
inaccurate  references,  change  two 
sections  to  clarify  that  a  blocked 
account  must  be  maintained  in  a  U.S. 
financial  institution,  modify  a  reporting 
requirement  and  expand  the  description 
of  penalties  that  may  apply  to  a 
violation  of  die  KACR.  The  Office  of 
Management  and  Budget  approval  for 
the  information  collections  contained  in 
the  KACR  is  also  added. 
EFFECTTVE  DATE:  February  11, 1991. 
FOR  FURTHER  INFORMATION:  Contact 
William  B.  Hoffinan,  Chief  Counsel,  Tel: 
(202)  535-6020,  or  Steven  L  Pinter,  Chief 
of  Licensing.  Tel.:  (202)  535-«449.  Office 
of  Foreign  Assets  Control,  Department 
of  the  Treasury,  Washington.  DC. 
SUPPLEMENTARY  INFORMATION:  The 
KACR  were  published  on  November  30. 
1990,  to  implement  the  sanctions 
imposed  by  the  President  in  Executive 
Orders  12723  and  12725.  Section  570.205 
includes  a  reference  to  other  regulatory 
sections  that  license  exportations  from 
the  United  States  to  Kuwait  A  reference 
to  S  570.519  was  mistakenly  included 
and  is  deleted  with  this  rule.  Section 
570.301  defines  the  term,  "blocked 
account"  This  section  is  amended  to 
clarify  that  the  authorization  for  any 
transaction  involving  a  blocked  account 
must  come  bom  the  Office  of  Foreign 
Assets  Control.  Section  570.408(a)  is 
amended  to  insert  the  word  "in"  which 
was  mistakenly  left  out  Section  570.504 
requires  that  funds  paid  or  delivered  to 


the  Government  of  Kuwait  be  paid  into 
a  blocked  account  This  section  is 
amended  to  clarify  that  the  blocked 
accoimt  must  be  in  a  U.S.  financial 
institution.  Section  570.507  is  amended 
to  correct  an  inaccurate  reference  to 
Department  of  Commerce  regulations. 
Section  570.512  is  amended  to  modify 
the  reporting  requirement  Section 
570.518(a)  (2)  (ii)  is  amended  to  remove 
an  inaccurate  reference  to  the  appendix. 
Section  570.701  describes  the  penalties 
that  apply  to  violations  of  the  KACR. 
The  United  Nations  Participation  Act  of 
1945  (22  U.S.C  287c(b)]  permits 
forfeiture  of  property  to  the  U.S. 
Government  for  violations  of  the  KACR. 
This  information  is  added  to  the 
description  of  penalties  contained  in 
section  570.701.  Section  570.801(b)  is 
amended  to  eliminate  references  to  an 
application  form  which  has  proved  to  be 
unnecessary.  Finally,  S  570.901  is  being 
amended  to  insert  notice  of  approval  of 
information  collection  provisions  by  the 
Office  of  Management  and  Budget 

Because  the  KACR  involve  a  foreign 
affairs  function,  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  requiring  notice  of  proposed 
rulemaking,  opportunify  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibilify  Act  (5  U.S.C  601,  et  seq.) 
does  not  apply.  Because  the  Regulations 
arissued  with  respect  to  a  foreign  affairs 
function  of  the  United  States,  they  are 
not  subject  to  Executive  Order  12291  of 
February  17, 1981,  dealing  widi  Federal 
regulations. 

List  of  Subjects  hi  31  CFR  Part  570 

Iraq,  Kuwait  Blocking  of  assets. 
Imports,  Exports,  Penalties,  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  570  is  amended 
as  follows: 

PART  570--KUWAm  ASSETS 
CONTROL  REGULATIONS 

1.  Ilie  authority  citation  for  part  570 
continues  to  read  as  follows: 

Authority:  50  U.S.C  1701  et  seq.;  50  U.S.C 
1601  et  seq.;  22  U.S.C  287c;  Pub.  L  101-513, 
104  Stat  2047-55  (Nov.  5. 1990);  3  U.S.C  301; 
E.0. 12722,  55  FR  31803  (Aug.  3. 1990);  E.O. 
12723.  65  FR  31805  (Aug.  3. 1990);  EO.  12725. 
55  FR  33091  (Aug.  13, 1990). 

Subpart  B— Prohibttlona 

9570.205   [Amandadl 

2.  Section  570.205  is  amended  by 
removing  the  reference  to  S  570.519. 
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1945k  thaU  b«  iorfittMl  to  the  IMtod 


|S70l»1 

3.  Sadkm  STfUQl  is  HMndad  by 
adduv  te  pJnaa.  "from  the  Office  ef 
Foreiffi  AMata  CtmtntT  aflw  tW 
wonli.  "patMaat  to  aa  aothoraatkm  a 


4.  Sectfan  5D7.408(a)  it  amendsd  by 
adding  die  word  In"  after  tfaa  word 
"property.** 


Statawcfiia  Of  Ucanaftif  ^olcy 


|S70J(M 

5.  Section  570504  (a)  (1)  is  i 

by  adding  die  piirasa.  "in  a  U3. 
fiaaodal  instituttoB."  after  tiw  wwda. 
"Uockad  accomiL'* 

^S^OJSaT   [AoMfided] 

a  Secdoo  S7(L507(a)  (1)  ia  aaiended  to 
correct  two  references,  aa  follows: 

"15  CFR  371J:"  is  corrected  to  read 
"15  CFR  771  J."  and  "15  CFR  3TL13"  £a 
corrected  to  read  "15  CFR  771.13." 

IS70.S11  {iMnewde<| 

7.  Section  57a512(b)  (2)  is  revised  to 
read  as  foDowr 

•  •        •       •       • 

(2)  Ttansacdons  conducted  pursuant 
to  this  section  must  be  reported  to  the 
OfBce  of  Foreign  Assets  Control. 
Blocked  Assets  Section,  in  a  report  filed 
no  later  than  10  business  days  following 
the  last  business  day  of  the  month  in 
which  the  transactions  occurred. 

iS70.S1t   (Amendsdl 

8.  Section  STTLSIS  (a)  f2)  (ii)  ia 
amended  by  renwisiiig  the  words,  "'Not 
Controlled/Not  Restricted*  or." 

Subpart  Q    PonalBoa 

f87a701    (Amended] 

9.  Section  57a701(c)  is  redesignated 
570.701  (d).  Section  570.701(b)  is 
redesignated  570.701(c),  and  Section 
570.701ib)  is  added  to  read  as  follows: 

•  •        •        •        • 

(b)  Section  5Cb]  of  the  United  Nations 
Participation  Act  of  1945  (22  U.S.C 
287c(b))  provides,  in  part,  that  any 
property,  funds,  •ecarities,  papers,  or 
other  articles  or  documents,  or  any 
vessel.  togeUier  with  her  tackle,  apparel. 
furniture,  and  equipment,  or  vehide,  or 
aircraft  concerned  in  a  violatioii. 
attempted  violation,  or  evasion  of  any 
order  rule,  or  regulation  issoed  by  the 
President  pursuant  to  Sectim  S(a)  of  the 
United  Nations  Partte^iatian  Act  of 


iSTOMI    (Amended] 

10.  Section  570  J01(bM2)  is  amended 
by  removing  the  words,  "on  an 
application  form." 

Section  570.801(b)(3)  is  ameadied  by 
removing  the  words,  "and/or  forms." 

Subpart  I    PoporoortinaJUilluiiAct 

11.  The  word  "IReserved]"  Is  removed 
from  Section  570.901  and  tids  section  is 
added  to  read  as  follows. 


fSTOJOl 


Ine  infbnwtion  cmiection 
requiremenU  in  ||  57a2)2(d),  570503. 
570.509-57O512. 570517. 570518. 570520 
570.521.  570801. 570.602,  57O0O3. 57O703. 
and  57OB01  have  been  approved  by  the 
Office  ol  Management  and  Bodsst  and 
assigned  control  number  1506-0127. 

Detsd:  )uMTr  28. 1901. 

D       ftf  I    ti.Hll  » 

K.  KHilMIU  I^VWCOmD, 

Directar,  Office  ofFbreiga  Asseta  Control. 

Approved  Jaimary  29. 1991. 
John  P.  SimpMii, 

Acting  AnistantSecnlayfBi^ontBWBl). 
[FR  Doc  ai-si2a  nM  a-a-ai:  8tu  SB) 


ENVmONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
(FRL-38S8-8) 

Ragulation  of  Fuola  and  Fuol 
Addlttvoa;  DonnKion  of  SubotanUally 


AOOICV:  Environmental  Protection 
Agency  (EPA). 

action:  Revised  interpretive  role,  final 
action. 

summary:  By  letter  dated  March  9. 1900 
the  Oxygenated  Fuels  Association,  faic 
(CVA)  requested  that  the  Environmental 
Protection  Agency  (EPA)  revise  aa 
interpretive  riile  defining  the  term 
"subatantially  similar",  as  ued  in 
section  211(f)(1)  of  die  Clean  Air  Act 
(Act),  with  respect  to  nnleaded  gasoline. 
After  considering  relevant  evidence  and 
written  r.nninMfnts  received  fross  the 
public  EPA  has  decided  to  grant  OFA's 
request  and  revise  the  interpretive  rule. 
The  aUowable  oxygen  content  for  a 
"subatantiaOy  similar"  unleaded 
gasolina  is  ioGrsasad  from  2jO  psfcaot  by 
weight  to  r7  percent  by  wef^  for 


blends  of  aliphatic  alcohols  and/or 
ethers,  awduding  methanol,  la  addition, 
the  reference  to  Asserican  Sode^  for 
Testing  and  Materials  (ASTM)  Standard 
D  439  (Standard  ^Mdficationa  for 
Automotive  Gasoline)  in  the  current 
interpretive  rale  is  changed  to  ASTM 
Standard  D  4B14-«&  (Standard 
Specification  for  Automotive  ^Mrkr  . 
Ignition  Engine  Fuel). 

micnvi  oiATC  TUs  revised 
interpretive  rule  la  efiecthre  Febraaiy  11, 
1991. 

Aoonmn:  Copies  of  information 
relevant  to  this  rule  are  available  far 
public  inspection  in  Docket  No.  A-80-00 
at  EPA's  Air  Docket  (LB-131).  room 
1500M.  1st  Floor  Waterside  Mall.  401 M 
Stiaet  SW..  Washington,  IX:  (202)  382- 
7548.  lids  docket  is  open  for  public 
inspection  from  8:30  a  jn.  to  12  noon  and 
from  1:30  pjL  to  3:30  pjn.  As  provided 
in  40  CFR  part  2,  a  reastmable  fee  may 
be  charged  for  copjring. 

FON  RJRTHn  OyOIIMATIOM  CONTACT: 
James  W.  CaldweD.  Chief.  Fuels  Section, 
Fieid  Operations  and  Support  Division 
(EN-3g7F).  U.S.  Environmental 
Protection  Agency,  401 M  Street.  SW., 
Washington.  DC  2048O  (202)  382-2635. 
r ARV  mroRHATiON: 


LBackgroond 

Section  211(f)(1)(A)  of  the  Act  (42 
U.S.C  7545(f)(l})  pndiibiU  fuel  or  fiiel 
additive  manufacturers  from  first 
introducing  into  commerce,  or  increasing 
the  concentration  in  use  oL  any  fuel  or 
fuel  additive  for  general  use  in  U^t-duty 
motor  vehicles  which  is  not 
substantially  similar  to  that  utilised  in 
the  certification  of  motor  vehicles  or 
engines  under  section  208  of  dte  Act' 

For  those  fuels  or  fuel  additivea  whidi 
are  not  substantially  similar,  the 
manufacturer  may  apply  for  a  waiver  td 
this  prohibition,  as  provided  in  section 
211(0(4).  The  Act  does  not  define  the 
term  "substantially  similar." 

To  provide  gaidance  to  die  indostcy, 
EPA  has  defined  die  term  "sabstanttaUy 
similar"  as  it  applies  to  unleaded 
gasoline.  This  definition  has  been 
revised  as  needed,  with  the  current 
version  issued  as  an  interpretive  rule  on 
July  2a  1981  (46  FR  38582).  This 
interpretive  rule  restricts  the  oxjrgen 
content  of  unleaded  gasoline  to  no  more 
than  2.0  percent  oxygen,  by  weight 
Within  dds  oxygen  content  limit,  any 


>  S«:tion  214  of  tlM  Omb  Al^  Ad  i 
IflSO  (Pub.  L  No.  101-548.  Novmbcr  IS.  1980) 
ndeaigndwi  McSw  nKQfl)  af  *•  Ad  M I 
ziKOtlXA)  mi  mUmI  •  Mw  aOpu^r^  (B)  ti 

of  "•utMtantUUy  similar^  only  M  dia  tann  ia  naad  ia 
aection  ai(fXl)(A). 
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combination  of  aliphatic  ethers  and/or 
aliphatic  alcohols  (excluding  methanol) 
is  allowable.  Separate  provisions 
establish  limits  for  methanol  content  In 
addition,  unleaded  gasoline  is  required 
to  possess  all  the  physical  and  chemical 
characteristics  of  at  least  one  of  the 
ASTM  D  439  seasonal  and  geographical 
volatility  classes. 

On  March  9, 1990  OFA  petitioned 
EPA  to  revise  this  interpretive  rule.  OFA 
seeks  expansion  of  the  oxygen  content 
limit  from  2.0  percent  by  weight  to  2.7 
percent  by  weight  for  combinations  of 
aliphatic  ethers  and/or  aliphatic 
alcohols  (excluding  methanol),  as  well 
as  adoption  of  ASTM  Standard  D  4314- 
88,  an  updated  version  of  D  439,  in  lieu 
of  D  439.  A  Federal  Register  Notice 
announcing  OFA's  request  and  inviting 
comment  was  published  on  May  31, 1990 
(55  FR  22065). 

Comments  were  received  from  various 
fuel  manufacturers,  motor  vehicle 
manufactxirers.  State  governmental 
units,  and  other  interested  parties.  A 
summary  and  response  to  the  signincant 
issues  raised  by  the  comments  follows 
the  explanation  of  the  Agency's 
decision. 

n.  Agency  Decision 

Based  on  all  the  information  before  it 
EPA  is  granting  OFA's  request  and 
revising  the  definition  of  the  term 
"substantially  similar"  for  unleaded 
gasoline.  Under  the  revised 
interpretation,  a  substantially  similar 
unleaded  gasoline  may  contain  up  to  2.7 
percent  oxygen  by  weight  from  any 
combination  of  aliphatic  ethers  and/or 
alcohols,  excluding  methanol.  The 
present  restrictions  for  methanol  remain 
unchanged.  EPA  believes  it  is 
reasonable  to  permit  this  expansion  of 
oxygen  content  because  unleaded 
gasolines  with  such  oxygen  content  are 
chemically  and  physically  substantially 
similar  to,  and  have  been  shown  to  have 
emissions  properties  substantially 
similar  to,  unleaded  gasolines  used  in 
light-duty  vehicle  certification.  In 
addition,  the  reference  to  ASTM 
Standard  D  439  is  changed  to  D  4814-66, 
and  the  reference  to  an  applicable 
ASTM  Emergency  Standard  is  deleted. 
No  other  changes  are  made  to  the 
ciurent  definition  of  "substantially 
similar". 

OFA  submitted  information  on  the 
physical  and  chemical  properties  of 
various  aliphatic  ethers  and  alcohols, 
and  unleaded  gasolines  containing  such 
ethers  and/or  alcohols.  OFA  also 
submitted  information  on  the  effects  of 
these  oxygenates  on  vehicle 
driveability,  materials  compatibility, 
and  vehicle  emissions.  OFA's  request 
also  included  the  results  from  its  test 


program  on  materials  compatibility,  as 
well  as  its  analyses  of  the  chemical  and 
physical  properties  of  various  gasoline 
blends,  llie  remaining  information  in 
OFA's  request  came  primarily  from 
pubhshed  literature. 

The  information  submitted  by  OFA  on 
the  chemical  and  physical  properties  of 
the  aliphatic  ethers  and  alcohols,  and 
gasoline  blends  containing  these 
oxygenates,  supports  the  conclusion  that 
unleaded  gasolines  containing  aliphatic 
ethers  and/or  alcohols  (excluding 
methanol),  up  to  2.7  percent  oxygen  by 
weight,  are  chemically  and  physically 
substantially  similar  to  unleaded 
gasoline  used  in  vehicle  emissions 
certification.  OFA  submitted 
information  on  the  chemical  and 
physical  properties  of  various  aliphatic 
alcohols  and  ethers,  including  methyl 
tertiary  butyl  ether  (MTBE).  tertiary 
amyl  methyl  etiier  (TAME),  ethyl 
tertiary  butyl  ether  (ETBE).  tertiary  amyl 
ethyl  etiier  (TAEE),  ethyl  alcohol 
(ETOH),  gasoline  grade  tertiary  butyl 
alcohol  (GTBA),  and  isopropyl  alcohol 
(IPA).  Information  was  also  presented 
on  the  properties  of  gasolines  containing 
certain  of  these  oxygenates,  singly  and 
in  combination.  Although  each  of  the 
various  blends  of  unleaded  gasoline 
containing  aliphatic  ethers  or  alcohols 
on  which  data  were  submitted  exhibited 
differences  from  the  other  blends  and 
from  unleaded  gasoline  without 
oxygenates,  these  differences  all 
appeared  to  be  minor  in  nature. 

OFA's  information  also  supports  the 
conclusion  that  unleaded  gasolines 
containing  up  to  2.7  percent  oxygen  by 
weight,  as  requested,  exhibit  no  major 
differences  from  vehicle  certification 
fuel  with  respect  to  driveability  or 
materials  compatibility.  Information 
submitted  by  commenters  also 
reinforces  this  conclusion. 

With  respect  to  vehicle  emissions, 
OFA's  information  indicates  that  the 
effect  of  blending  the  noted  oxygenates 
into  unleaded  gasoline,  at  the  levels 
requested  by  OFA,  should  result  in 
emissions  properties  substantially 
similar  to  unleaded  gasoline  used  in 
vehicle  certification  fuel.  Clear 
differences  in  emissions  appear  only 
with  respect  to  carbon  monoxide  (CO) 
emissions,  but  for  CO  the  direction  is 
towards  decreased  emissions,  not 
increased.  In  general  hydrocarbon  (HC) 
exhaust  emissions  are  expected  to  be 
either  unchanged  or  possibly  decreased 
with  the  oxygenates.  OFA  also 
submitted  information  regarding  oxides 
of  nitrogen  emissions  (NOx).  Results 
compiled  from  a  variety  of  studies  using 
unleaded  gasolines  containing  varying 
amounts  of  methyl  tertiary  butyl  ether 
(MTBE)  support  tiie  conclusion  that  in 


general  NOx  emissions  from  vehicles 
using  unleaded  gasolines  with  up  to  2.7 
percent  oxygen  by  weight  are  not 
significanUy  different  from  results 
obtained  using  certification  gasolines.  In 
general  the  data  submitted  by 
commenters  also  support  these 
conclusions  with  respect  to  the  impact 
on  vehicle  emissions  of  gasoline 
containing  these  oxygenates  at  the 
requested  level. 

Since  the  issuance  of  its  1981 
interpretation  of  "substantially  similar", 
EPA  has  gained  considerable  experience 
with  unleaded  gasolines  containing 
various  oxygenates.  This  has  included 
EPA's  review  of  various  apphcations  for 
fuel  waivers  under  section  211(f)(4)  of 
the  Act.  For  example,  EPA  has  reviewed 
and  granted  the  Synco  76  Fuel 
Corporation  waiver  (10  percent  ethanol, 
with  an  additive),*  and  the  Sun  Refming 
waiver  (15  percent  MTBE).*  Various 
waivers  have  also  been  granted 
involving  methanol — ^E.L  Dupont  (5 
percent  methanol  with  cosolvent 
alcohols),*  ARCO  (4.75  percent 
methanol  with  GTBA),*  and  Texas 
Methanol  (5  percent  methanol  with 
cosolvent  alcohols).* 

The  noted  methanol  waivers  involve 
blending  methanol  plus  various  other 
aliphatic  alcohols  up  to  3.7  percent  (wt) 
oxygen  Non-methanol  alcohols  should 
present  fewer  problems  with  materials 
compatibility  and  water  separation  than 
methanol  because  they  have  a  lower 
polarity  and.  consequentiy.  are  more 
like  gasoline  than  methanol.  Likewise, 
ethers  are  even  less  polar  than  the 
nonmethanol  alcohols,  and,  generally 
speaking,  present  even  fewer  problems 
associated  with  materials  compatibility 
and  water  tolerance.  Additionally, 
because  ether  molecules  are  generally 
larger  and  less  polar  than  alcohol 
molecules,  additions  of  ethers  results  in 
blends  which  typically  produce  lower 
evaporative  emissions  than  alcohol 
blends.  Therefore,  although  methanol  is 
not  included  in  the  group  of  aliphatic 
alcohols  and  ethers  covered  by  today's 
revision,  the  evidence  in  these  fuel 
waiver  dockets  involving  methanol 
supports  the  conclusion  that  unleaded 
gasolines  containing  aliphatic  ethers 
and/or  alcohols  (excluding  methanol),  at 
up  to  2.7  percent  oxygen  by  weight,  are 
substantially  similar  to  unleaded 
gasoline  used  in  light-duty  vehicle 
emissions  certification. 


*  47  FR  22404  (May  24. 1982). 

*  S3  FK  33S46  (Septeaiber  1. 1968). 

*  50  FR  2815  Oanuaiy  17. 1985), 

*  46  FR  58361  [November  18  1981). 

*  S3  FR  3836  (Febnury  8. 1988). 
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In  the  1981  definition  of  "tabetantially 
similar",  EPA  stated  there  were  two 
primary  porpoeee  in  selecting  2.0  weight 
percent  as  the  mJ^rilnllln  oxygen  level: 
limiting  the  stoichiometric  enleanment 
of  fuel  which  coold  lead  to  NO, 
emission  increases  in  some  cars,  and 
providing  a  means  of  limiting  the 
concentration  of  alcohols  of  various 
oxygen  contents.  The  latter  was 
important  because  it  limited  those 
alcohols  with  a  greater  percentage  of 
oxygen  (hence  a  greater  polarity  and  an 
increased  likelihood  of  causing 
evaporative  emissions  or  materials 
compatibility  problems)  to  a  lower  level 
in  the  fuel* 

EPA  concludes,  based  on  the  data 
discussed  and  its  experiences  since  1981 
with  section  211(f)(4)  fuel  waiver 
applications,  that  NO,  emission 
increases  from  unleaded  gasolines 
containing  aliphatic  ethers  and/or 
alcohols  (excluding  methanol),  at  levels 
up  to  2.7  percent  oxygen  by  weight,  are 
either  nonexistent  or  at  such  low  levels 
that  such  unleaded  gasolines  can 
reasonably  be  considered  substantially 
similar  to  certification  gasoline  in  this 
regard.  With  respect  to  evaporative 
emissions  and  materials  compatibility. 
EPA  also  conchides  that  unleaded 
gasolines  blended  up  to  2.7  percent 
oxjrgen  by  weight,  as  requested  by  OPA, 
will  not  typically  exhibit  evaporative 
emissions  or  materials  compatibility 
problems. 

Methanol  with  a  cosolvent,  for 
example,  can  be  blended  under  a  waiver 
up  to  3.7  percent  oxygen  by  weight,  and 
non-methanol  alcohols  should  present 
fewer  problems  of  materials 
compatibility  or  water  separation,  based 
on  the  reduced  polarity  of  higher 
alcohols.  OFA  has  also  presented 
empirical  evidence  showing  that  blends 
of  ethers  and  alcohols  did  not  produce 
•uch  problems. 

In  effect  knowledge  gained  since 
1981.  and  information  submitted  to  this 
docket,  have  removed  the  uncertainties 
expressed  by  EPA  in  1981  concerning 
emissions,  materials  compatibility,  and 
driveability  for  unleaded  gasolines 
containing  the  blends  of  oxygenates 
requested  by  OFA.  at  levels  up  to  2.7 
percent  oxygen  by  weight.  The  Agency 
does  not  determine  today  the  exact 
emissions  effects  of  each  and  every  such 
blend  of  aliphatic  ethers  and/or 
alcohols.  As  with  the  1981  definition. 
EPA's  decision  is  based  on  information 
with  respect  to  various  specific  fuels, 
public  comments,  and  EPA's  own 
experience  and  knowledge  concerning 
oxygenates  in  unleaded  gasoline. 


However,  if  at  a  later  point  EPA 
determines  that  any  specific  blend  of 
aliphatic  alcohols,  ethers  or  combination 
thereof  is  considered  appropriate  for 
section  211(c)  regulation,  then  today's 
determination  will  be  no  bar  to  sudi 
action.  EPA  may  also  revise  its 
definition  of  "substantially  similar"  if  it 
finds  that  any  specific  blend  of  gasoline 
containing  elliptic  alcohols,  ethers  or 
combination  tfiereof  is  not  similar 
enough  to  certification  fuel  to  warrant 
EPA's  confidence  regarding  physical 
and  chemical  similarity,  vraide 
emissions,  materials  compatibility  and 
driveability. 

EPA  has  also  decided  to  change  the 
definition's  reference  firom  ASTM  D  439 
to  D  4814-8&  In  1988,  ASTM  updated  D 
439  by  including  specific  matters 
relating  to  oxygenates,  and  renimibered 
it  as  D  4814-88.  Today's  change  does  no 
more  than  recognize  this  updated  ASTM 
Standard  as  the  proper  reference  in  the 
definition.  EPA  is  not  adopting  D  4814- 
88  in  its  entirety,  but  is  continuing 
unchanged  the  provision  of  the 
definition  stating  that  the  fuel  must 
possess,  at  the  time  of  manufacture, 
physical  and  chemical  characteristics  of 
the  Standard  for  at  least  one  of  the 
seasonal  and  geographical  volatility 
classes  specified  in  the  standard.  In 
addition,  such  unleaded  gasolines  must 
also  continue  to  meet  any  applicable 
federal  or  state  fuel  volatility  limits.* 

m.  Summary  of  Ckmunents  Received 
and  Agency  Response 

The  following  is  a  summary  and 
discussion  of  the  significant  issues 
raised  in  the  comments  to  the  May  31, 
1990  Notice. 

Comment^Breadth  of  Requested 

Revision 

Several  motor  vehicle  manufacturers 
objected  to  the  breadth  of  OFA's 
request,  expressing  concern  that 
allowing  the  use  of  a  wide  range  of 
aliphatic  alcohols  or  ethers  up  to  2.7 
percent  some  of  which  were  "unknown" 
to  the  manufacturers,  could  result  in 
adverse  effects  on  the  performance  of 
emission  control  systems.  General 
support  was  given  for  the  use  of 
oxygenates,  but  different  manufacturers 
supported  increases  in  the  levels  of 
different  oxygenates.  For  example,  one 
manufacturer  stated  it  would  not  oppose 
an  increase  to  2.7  percent  that  was 


'  «  FR  385M  duly  28, 19S1). 


*  EPA  luranMrtiow  fual  volatility  ragulatioru  ar* 
publiihad  at  M  FR 11886  ( March  22. 1869).  and  56 
FR  23668  (JuM  H.  imo).  It  ihoold  alao  b«  notad  that 
tha  ravlaad  dafinition  of  tubatantially  aimilar  doe* 
not  diaBgi  Ifaa  raqutoamant  of  a  aiiiilnmm  9.0 
parcmt  (vol)  atfaanoi  10  obtain  tha  addilioaal  U)  pai 
Raid  vapor  ptaaawa  allowad  ondar  liiaaa 
legalatiaiM  far  athaaol  blandi.  40  CFR  8Bl27  (d)  (2)- 


limited  to  MTBE.  while  another  did  not 
oppose  an  increase  to  2.7  percent  for 
MTBE,  ethyl  tertiary  butyl  ether  (ETBE) 
and  ethanol  (ETCH).  One  commenter 
(«^iich  was  not  a  vehicle  manufacturer) 
submitted  a  Research  Publication  from 
General  Motors,  published  in  1980.  that 
supported  a  general  increase  to  2.5 
percent  oxygen  using  ethers. 

Several  motor  vehicle  manufacturers 
also  commented  that  a  general  increase 
in  allowable  oxygenate  levels  should 
not  be  allowed  through  revision  of  the 
definition  of  "substantially  similar",  but 
should  be  ruled  upon  via  Individual 
waivers  under  section  211(f)(4)  of  the 
Act  These  manufacturers  considered 
the  waiver  procedure  to  be  the 
appropriate  one  to  obtain  assurances 
that  the  variety  of  fuels  covered  by  the 
suggested  revision  would  not  cause 
emission  failures. 

Agency  Response 

It  is  important  to  note  that  EPA  is  not 
changing  in  any  way  the  type  of 
alcohols  and  ethers  allowable  under  its 
definition  of  "substantially  similar".  The 
same  alcohols  and  ethers  currently 
allowed  in  unleaded  gasoline  up  to  2.0 
percent  oxygen  by  weight  will  now  be 
allowed  up  to  2.7  percent  oxygen  by 
weight  EPA  is  changing  the  allowable 
oxygen  content  not  the  breadth  of 
aliphatic  ethers  and  alcohols  allowed 
under  its  current  definition  of 
"substantially  similar". 

Clearly,  vehicle  manufacturers  may  be 
more  concerned  about  this  breadth  of 
oxygenates  at  a  higher  oxygen  level. 
However,  EPA  has  concluded  that 
unleaded  gasolines  containing  this  group 
of  alcohols  and  ethers,  even  at  this 
higher  level,  are  physically  and 
chemically  substantially  similar  to 
certification  gasoline  and  will  possess 
substantially  similar  emissions 
properties. 

The  revised  rule  will  allow 
combinations  of  oxygenates  in  unleaded 
gasoline,  at  up  to  2.7  percent  (wt),  for 
which  data  have  not  been  submitted  by 
OFA,  as  it  already  does  for  UO  percent 
(wt.).  However,  based  on  their  chemical 
and  physical  similarities  to  the  aliphatic 
ethers  and  alcohols  for  which  OFA  did 
submit  data,  and  all  the  information 
discussed  earlier,  the  Agency  believes 
unleaded  gasoline  containing 
combinations  of  such  oxygenates  at 
levels  up  to  2.7  percent  (wt)  oxygen,  is 
substantially  similar  to  vehicle 
certification  fuel.  No  data  or  odier 
evidence  was  presented  by  vehicle 
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manufacturer*  or  others  to  persuade  the 
Agency  otherwise.* 

Today's  determination  by  EPA  to 
revise  its  definition  of  "substantially 
similar",  and  allow  the  lawful 
introduction  into  commerce  of  fuels  and 
fuel  additives  containing  a  specified 
level  of  oxygen  without  individual 
waivers  under  section  211(f)(4)  of  the 
Act  is  consistent  with  the  Agency's  1981 
precedent  The  same  practice  is  already 
followed  under  the  present  definition  of 
"substantially  similar".  Today's  revision 
only  increases  the  level  of  certain 
oxygenates  permitted  without  a  waiver 
from  2.0  to  2.7  percent  (wt.). 

However,  a  section  211(f)(4)  waiver 
will  be  necessary  before  gasoline 
containing  such  generic  combinations  of 
aliphatic  ethers  and/or  alcohols 
'excluding  methanol),  with  an  oxygen 
content  above  2.7  percent  by  weight  can 
be  lawfully  introduced  into  commerce. 
Moreover,  if  evidence  is  brought  to 
EPA's  attention  at  a  later  point  which 
shows  that  adverse  emission  or  other 
effects  can  be  expected  from  specific 
aUphatic  ethers  or  alcohols,  or  their 
combinations,  at  levels  below  2.7 
percent  oxygen  by  weight  then  EPA  will 
consider  revising  the  2.7  percent  limit  for 
such  oxygenates  in  the  definition  of 
"substantially  similar".  Furthermore,  the 
Agency  clearly  has  authority  to  impose 
appropriate  controls  or  prohibitions 
under  section  211(c)  of  the  Act 

Comment— ASTM  D-4814 

In  its  1981  interpretive  rule  defining 
"substantially  similar",  the  Agency 
required  unleaded  gasolines  to  meet  the 
specifications  of  ASTM  D  439,  a 
Standard  containing  specifications  for 
automotive  gasoline.  One  specification 
in  this  Standard  referred  to  volatility, 
with  guidelines  for  volatility  set 
depending  on  seasonal  and  geographical 
classes.  EPA's  1981  definition  adopted  D 
439  (or  applicable  Emergency  Standard, 
if  instituted)  with  the  provision  that  an 
unleaded  gasoline  must  meet  the 
physical  and  chemical  characteristics  of 
the  Standard  for  at  least  one  of  the 
seasonal  and  geographical  classes 
specified  in  the  Standard.  In  1988, 
ASTM  approved  Standard  D  4814-88  as 
a  replacement  for  D  439.  D  4814-88, 
"Standard  Specification  for  Automotive 
Spark-Ignition  Fuel",  is  designed  to 
cover  gasoline,  including  gasoline 
containing  oxygenates  such  as  alcohols 


*  One  vehicle  manufacturer  suggested  incluaion  of 
a  labeling  requirement  on  the  refueling  pomp  to 
Identify  the  oxygenate  in  tha  fuel  However,  for  the 
reaaooa  i«ut  itated  (i.e,  lubttantially  aimilar 
amiaslona,  chemical  and  physical  GharacterisUcs), 
tha  Agency  sees  no  baaia  for  distingaisUng  among 
ruels  that  satisfy  EPA's  nvlaad  definltiaa  of 
substantially  slmUar. 


and  ethers.  OFA's  March  9, 1090  request 
to  revise  the  definition  of  substantiany 
similar  appeared  to  include  a  request 
thatD4814-B8'      doDted  inits 
entirety. 

In  general,  fuel  manufacturers 
supported  the  change  to  D  4814-88. 
Several  commenters  recommended  that 
EPA  diange  no  more  than  the  reference 
to  the  StandarcL  but  not  change  the 
current  definition's  flexibility  with 
respect  to  compliance  with  seasonal  and 
geographical  volatility  classes.  One 
conunenter  suggested  adoption  of  D 
4814-88  in  whole  to  protect  against 
water  separation  in  the  blended  fuel.  No 
commenter  suggested  retention  of  D  439 
in  the  definition  of  "substantially 
similar". 

Agency  Response 

In  an  August  la  1990  letter  to  EPA. 
OFA  clarified  its  original  petition, 
requesting  that  the  oirrent  reference  in 
the  definition  to  D  439  be  replaced  by 
reference  to  D  4814-88,  but  thai  the 
Agency  continue  with  the  flexibility  in 
the  current  definition  regarding 
compliance  with  at  least  one  seasonal 
and  geographical  volatility  class.  Given 
OFA's  August  10, 1990  submission,  the 
comments  received  on  this  issue,  the 
lack  of  evidence  supporting  adoption  of 
D  4814-88  in  its  entirety,  and  the  fact 
that  adoption  of  D  4814-88  in  its  entirety 
would  represent  a  significant  tightening 
of  the  "substantially  similar"  definition 
with  respect  to  volatility  controls,  the 
Agency  does  not  consider  it  appropriate 
to  make  such  a  change.  Therefore, 
reference  in  the  defiidtion  to  D  439  will 
be  replaced  by  reference  to  D  4814-88. 
but  the  current  provisioiu  regarding 
compliance  with  the  volatility  classes 
will  be  continued.  The  reference  in  the 
definition  to  an  Emergency  Standard  has 
also  been  removed  as  unnecessary. 

IV.  Statutory  Authority 

Authority  for  the  actions  proposed  in 
this  notice  is  granted  to  EPA  by  sections 
211  and  301(a)  of  the  Clean  Air  Act  as 
amended  (42  U.S.C.  7545  and  7601(a)). 

V.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12291.  EPA 
must  judge  whether  an  action  is  "major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  This 
proposed  action  is  not  major  because  it 
is  not  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  millim  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  orgeopaphic  regUms;  or 


(3)  Significant  adverse  effect  on 
competition,  employment  investment 
productivity,  hmovation  or  on  the  ability 
of  United  States — based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  maikets. 

The  effects  of  this  action  are  to 
increase  the  allowable  oxygen  content 
of  imleaded  gasolines  which  use  blends 
of  aliphatic  ethers  and/or  aliphatic 
alcohols  (excluding  methanol). 
Comments  from  the  oil  bidusby  and 
governmental  agencies  uniformly 
supported  the  increase  on  the  grounds  it 
would  promote  flexibility  in  meeting 
governmental  regulations  on  required 
levels  of  oxygen  content  in  gasoline. 
Today's  revisions  to  the  definition  of 
"substantially  similar"  impose  no 
requirements  on  industry  to  use  any 
specific  oxygenate  or  combination  of 
oxygenates,  at  any  level.  Today's 
revisions  only  provide  additional 
flexibility  to  fuel  manufacturers  who 
decide,  for  whatever  reason,  to  blend 
oxygenates  into  unleaded  gasoline.  As 
such,  this  Interpretive  rule  does  not 
qualify  as  a  major  rule  and  is  therefore 
not  subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis. 

Dated:  January  24, 1991. 
WiUianlCRsiOy, 
Administrator. 

For  die  reasons  set  out  in  the 
preamble,  the  definition  of  substantially 
similar  is  amended  as  set  forth  below. 

Definition — Substantially  Similar 

EPA  will  treat  a  fuel  or  fuel  additive 
for  general  use  in  light-duty  vehicles 
manufactured  after  model  year  1974  as 
substantially  similar  to  any  fuel  or  fuel 
additive  utilized  in  the  certification  of 
any  model  year  1975,  or  subsequent 
model  year  vehicle  or  engine,  under 
section  206  of  the  Act  i.e.,  "substantially 
similar",  if  the  following  criteria  are  met 

(1)  The  fuel  must  contain  carbon, 
hydrogen,  and  oxygen,  nitrogen,  and/or 
sulfur,  exclusively, '  in  the  form  of  some 
combination  of  the  following: 

(a)  Hydrocarbons; 

(b)  Aliphatic  ethers; 

(c)  Aliphatic  alcohols  other  than 
methanol; 

(d)  (i)  Up  to  0.3  percent  methanol  by 
volume; 

(ii)  Up  to  2.75  percent  methanol  by 
volume  with  an  equal  volume  of  butanol 
or  higher  molecular  weight  alcohol; 


'  Impurities  which  produce  gaseous  combustion 
products  (i.e.,  products  which  exist  as  s  gas  at 
Standard  Temperature  and  Pressure)  may  be 
present  in  the  furi  at  trace  levete.  An  imparity  is 
that  subatance  wUch  is  present  throo^ 
nontawlnattosu  or  reraains  naturally,  after 
processing  of  tha  fuel  is  completed. 
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(e)  A  fuel  additive  '  at  a  concentration 
of  no  more  than  (X25  percent  by  weight 
which  contributet  no  more  than  15  ppm 
sulfur  by  weight  to  the  fueL 

(2)  The  fuel  must  contain  no  more 
than  2.0  percent  oxygen  by  weight, 
except  fuels  containing  aliphatic  ethers 
and/ or  alcohols  (excluding  methanol) 
must  contain  no  more  than  2.7  percent 
oxygen  by  weight 

(3)  The  fuel  must  possess,  at  the  time 
of  manufacture,  all  of  the  physical  and 
chemical  characteristica  of  an  unleaded 
gasoline  as  specified  in  ASTM  Standard 
D  4814-88  for  at  least  one  of  the 
Seasonal  and  Geographical  Volatility 
Qasses  specified  in  the  standard. 

(4)  The  fuel  additive  must  contain 
only  carbon,  hydrogen,  and  any  one  or 
all  of  the  following  elements:  C5xygen. 
nitrogen,  and/or  sulfur.* 

[FR  Doc  81-2424  Piled  2-8-91;  8:45  am] 
icooe( 


GENERAL  SERVICES 
AOyiNISTRATION 

41 CFR  CtM^ter  101 

iFPMR  AflMfMRMflt  0*v3j 

Oovemment  Aviation  Admlnletratlon 
and  Coofdbietion 


r.  Federal  Supply  Service,  GSA. 
action:  Final  rule. 


r  This  regulation  is  the 
framework  within  which  the  General 
Services  Administration  (GSA)  will 
implement  direction  by  the  Office  of 
Management  and  Budget  (0MB)  and 
Congress  which  addresses  guidance  and 
supporting  oversight,  administration  and 
coordination,  technical  leadership,  and 
agency  assistance  concerning  all  facets 
of  public  aircraft  management  As 
directed  in  0MB  Circular  A-128 
Qanuary  18, 1989).  "The  Administrator 
of  General  Services  shall  establish  a 
•ingle  coordinating  office  for  aircraft 
management  The  responsibilities  of  this 
office  shall  include,  but  not  be  limited 
to.  the  following:  (1)  Coordinating  the 
development  of  effectiveness  measures 
and  standards,  policy  recommendations, 
and  guidance  for  the  procurement 
operation,  safety,  and  disposal  of 
civilian  agency  aircraft;  (2)  operating  a 
Govemmentwide  aircraft  management 
information  system;  (3)  identifying  and 
advising  agencies  and  0MB  of 


■  For  th*  purpo—  of  thii  intvprattvt  nil*.  th« 
twin  "foal  •dditivt''  r«f*rf  only  to  that  part  of  tha 
•ddithra  park  aft  which  la  not  hydtocarbon. 

■  impiiritiaa  which  praduoa  gaaaooa  oambuitian 
producta  oiay  ba  pcaaast  la  tha  ftial  additlva  at  traoa 


opportimities  to  share,  transfer,  or 
dispose  of  underutilized  aircraft;  to 
reduce  excessive  aircraft  operations  and 
maintenance  costs;  and  to  replace 
obsolete  aircraft;  and  (4)  providing 
technical  assistance  to  agencies  in 
establishing  their  own  automated 
aircraft  information  systems  and 
conducting  the  cost  analyses  required 
by  this  Circular." 

■mcnvi  DATT  February  11, 1991. 
FON  PunTHen  inrowMATiow  contact: 
Lawrence  Godwin  (703-557-7899)  or 
Bonnie  Seybold  (70»-657-8158), 
Transportation  Management  Division. 
•upnun  NTARV  inrmmation:  GSA  wiU 
administer  the  responsibilities  outlined 
herein  under  (1)  Section  2fn[a)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C.  481(a)), 
as  amended,  and  (2)  direction  provided 
by.  but  not  limited  to.  0MB  Circulars  A- 
76  and  A-126.  GSA  will  collect  aviation 
data  and  conduct  such  studies  as 
required  to  develop  and  implement 
reforms  and  Improvements  in  agency 
aviation  management  tmder  section 
206(a)  of  the  Act  (40  U.S.C.  487(a)) 
authorizing  the  Administrator  of 
General  Services:  "after  adequate 
advance  notice  to  the  executive 
agencies  *  *  *  to  make  surveys  of 
Government  property  and  property 
management  practices  and  obtain 
reports  thereon  from  executive 
agencies." 

In  its  June  24, 1983,  report  entitled 
"Federal  Civilian  Agencies  Can  Better 
Manage  Their  Aircraft  and  Related 
Services"  (GAO/PLRD-83-64),  the 
General  Accoimting  Office  (GAO) 
indicated  the  need  to  improve  the 
management  of  Government-owned  and 
leased  aircraft.  In  this  report  GAO 
identified  the  need  for  (1)  Policy 
guidance  in  the  definition  and 
implementation  of  agency  and 
Govemmentwide  cost-accounting 
systems,  (2)  guidance  and  oversight  in 
the  initial  development  of  justifications 
and  cost  comparisons  required  for 
acquisition  and  continuing  use  of 
government-owned  aircraft  (3)  guidance 
in  the  use  of  Government  aircraft  for 
administrative  use,  and  (4)  development 
of  a  system  to  improve  aircraft 
operations  and  increase  the  sharing  of 
aircraft  and  related  support  services. 
This  report  recommended  GSA  act  as 
the  "single  coordinating  activity"  to 
develop  and  operate  an  aircraft 
information  system  to  gather  aircraft 
and  facilities  inventory  and  associated 
cost  and  utiUzation  data  for  aircraft 
operated  by  or  for  Government 
agencies,  llie  Aircraft  Information 
System  (AIS)  went  into  effect  on 
January  11. 1985.  with  GSA's  issuance  of 


FPMR  Temporary  Regulation  A-27.  In 
addition  to  providing  AIS  policy. 
Temporary  Regulation  A-27  provided 
definitions  for  aircraft  cost  elements, 
and  guidelines  for  the  collection  and 
reporting  of  specific  aviation 
management  data. 

GSA  has  determined  that  this  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17, 1981, 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  GSA  has 
based  all  administrative  decisions 
imderlying  this  rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  of  society. 

List  of  Subjects  in  41  CFR  Part  101-37 

Aircraft  Air  transporation.  Aviation^ 
Government  property  management   - 

For  the  reasons  set  out  in  the 
preamble,  title  41,  chapter  101  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

1.  The  appendix  to  su'uchapter  A  of 
chapter  101  is  amended  by  removing 
Temporary  Regulation  A-27  and 
Temporary  Regulation  A-27, 
Supplement  1. 

2.  Chapter  101  is  amended  by  revising 
■the  title  of  subchapter  G  and  adding 
new  part  101-37  to  subchapter  G  as 
follows: 

SulKhapter  Q— Aviation, 
Tranaportation,  and  Motor  Vehicles 

PART  101-37-GOVERNMENT 
AVIATION  ADMINISTRATION  AND 
COORDINATION 


101-37.000 


Scope  of  part. 


Subpart  101-37.1— Oeflnltions 

101-37.101    Definitions. 
101-37.101-1    Head  of  executive  agency. 
101-37.101-2    Owning  agency. 
101-37.101-3    Using  agency. 
101-37.101-4    Owned  aircraft. 
101-37.101-fi    Bailed  military  aircraft. 
101-37.101-a    Leased/leased  piu^chased 

aircraft 
101-37.101-7    Borrowed  aircraft 
101-37.101-8    Loaned  aircraft 
101-37.101-0    Flight  log. 
101-47.101-10    (Reserved). 
101-37.101-11    Contract  aircraft 
101-37.101-12    Charter/rental 
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Subpart  101-37.2— Aoeounting  for  Aircraft 
Coats 

101-37.200    General 

101-37.201    Definitions. 

101-37.202    Policy. 

101-37.203    Justifying  use  of  Government 

aircraft. 
101-37.204    Operations  cost  recovery 

methods. 
101-37.205    Aircraft  cost  effectiveness. 

Subpart  101-37.3— Coat  Comparlsona  for 
Acquiring  and  Using  Aircraft 

101-37.300  General. 

101-37.301  ApplicabUity. 

101-37.302  DeHnitions. 

101-37.303  [Reserved]. 

101-37.304  Variable  Cost  Analysis  (OMB 

Circular  A-128). 

101-37.305  In-house  operations. 

101-37.306  Aircraft  leasing. 

101-37.307  Aircraft  acquisition. 

Subpart  101-37.4— Use  of  Aircraft  To 
Transport  Passengers  or  Cargo 

101-37.400    General. 
101-47.401    Definitions. 
101-37.402    Policy. 

Subpart  101-373-f  ederal  Aviation 
Management  Information  System  (FAMIS) 

101-37.500    General. 
101-37.501    Definitions. 
101-37.502    System  overview. 
101-37.503    Participating  agency 

responsibilities. 
101-37.504    Aircraft  used  for  sensitive 

missions. 
101-37.505    Aviation  support  services  cost 

data  report 
101-37.506    Standard  aircraft  program  cost 

elements. 
101-37.507    Reports. 

Subparts  101-37.8-101-37.10  [Reeerved] 

Subpart  101-37.11— Accident  and  Incident 
Reporting  and  Investigation 

101-37.1100    Applicability. 
101-37.1101    Definitions. 
101-37.1102    [Reserved]. 
101-37.1103    Information  to  be  given  in 

notification. 
101-47:1104    [Reserved]. 
101-37.1105    Reporting  of  public  aircraft 

accidents  and  incidents. 
101-37.1106    [Reserved]. 

Subparts  101-37.12—101-37.13 
[Reserved] 

Subpart  101-37.14— Forma 

101-47.1400    General 

101-37.1401    GSA  forms  availability. 

Authority:  Sec.  205(c].  63  Stat  390;  40 
U.S.C.  486(c]. 

S  101-37.000    Scope  Of  part 

The  provisions  of  this  part  prescribe 
policies  and  procedures  for  executive 
agencies  governing  the  efficient  and 
effective  management  and  utilization  of 
Government-owned,  leased,  chartered, 
and  rented  aircraft  and  related  support 
services. 


Subpart  101-37.1— Definitions 

S  101-37.101    Definitions. 

In  part  101-37,  the  following 
definitions  apply. 

9101-37.101-1    Head  of  axoeuttve  agency. 

Head  of  executive  agency  means  the 
head  of  a  department  agency,  bureau, 
or  independent  establishment  in  the 
executive  branch,  including  any  wholly 
owned  Government  corporation,  or  an 
official  designated  in  writing  to  act  on 
his  or  her  behalf. 

{101-37.101-2    Owning  agency. 

Owning  agency  means  an  executive 
agency  having  accountability  for 
Government-owned  aircraft  This  term 
applies  when  an  executive  agency  has 
authority  to  take  possession  of,  assign, 
or  reassign  the  aircraft  regardless  of 
which  agency  is  the  using  agency. 

S  101-37.101-3    Using  agency. 

Using  agency  means  an  executive 
agency  using  aircraft  for  which  it  does 
not  maintain  ownership.  This  term 
applies  when  an  agency  obtains  aircraft 
from  any  other  executive  agency  on  a 
temporary  basis. 

S  101-37.101-4    Owned  aircraft 

Owned  aircraft  means  aircraft 
registered  to  a  department  or  an 
independent  agency  in  conformity  with 
the  regulations  of  the  Federal  Aviation 
Administration  of  the  Department  of 
Transportation  (14  CFR  chapter  L  part 
47). 

S  101-37.101-S    Bailed  military  aircraft 

Bailed  military  aircraft  means 
Department  of  Defense  (DOD)  owned 
aircraft  operated  by  a  non-DOD 
reporting  agency. 

S  101-37.101-8    Leased/leased  purdiase 
aircraft 

Leased/leased  purchased  aircraft 
means  aircraft  that  are  leased  for  90 
consecutive  days  or  more  by  an 
executive  agency  from  commercial 
sources  and  operated  by  an  executive 
agency. 

S  101-37.101-7    Borrowed  aircraft 

Borrowed  aircraft  means  aircraft  that 
are  under  the  operational  control  of  an 
executive  agency  but  owned  by  another 
entity;  i.e.,  state  or  local  government 
private  organization,  et  cetera. 

9101-37.101-8    Loaned  aircraft 

Loaned  aircraft  means  aircraft  owned 
by  a  department  or  an  independent 
office  which  are  on  loan  to  a  Federal 
agency.  State,  county,  municipality,  or  a 
quasi-govemment  agency, 


9101-37.101-«    FlgMleg. 

Flight  log  means  the  agency  document 
for  recording  aircraft  fli^t  time, 
associated  flight  data,  and  program 
management  data,  as  required  by  the 
agency. 

9101.37.101-10   (Reserved) 

9101.37.101-11    Contract  aircraft 

Contract  aircraft  means  aircraft 
procured  tfirough  formal  contractual 
arrangements  pursuant  to  the  Federal    ' 
Acquisition  Regidation  (FAR)  (48  CFR 
chapter  1)  and  the  Defense  Acquisition 
Regulation  (DAR)  (48  CFR  chapter  2). 

9101^.101-12   CtMrter/rentaL 

Charter/rental  means  a  procurement 
of  an  aircraft  through  an  agreement 
arrangement  or  one-time  charter  (not  to 
exceed  89  days). 

Subpart  101-37.2— Accounting  for 
Aircraft  Costs 

9101.37.200  GenoraL 

The  provisions  of  this  subpart 
prescribe  policies  and  procedures  for 
accoimting  for  aircraft  costs.  This 
subpart  also  prescribes  provisions  and 
procedures  contained  in  OMB  Circulars 
A-76  and  A-126. 

9101.37.201  Deflnitiona. 

For  the  purposes  of  this  subpart  the 
following  terms  shall  have  the  meaning 
set  forth  in  this  S  101-37.201. 

(a)  Variable  costs.  Variable  costs  are 
those  costs  in  which  the  total  dollar 
value  is  dependent  on  the  level  of  flight 
operations.  The  manufacturer  addresses 
variable  costs-in  operating  cost 
estimates  and  can  provide  "generic" 
costs  based  on  fieet  operating  history. 

(b)  Fixed  costs.  Fixed  costs  are  those 
costs  in  whidi  the  total  dollar  value  in  a 
given  period  does  not  vary  directly  with 
accumulated  flight  hours.  These  costs 
include  overhead,  administration, 
insurance,  crew,  depreciation,  etc.  Fixed 
costs  are  supplied  by  the  operator,  are 
more  specific  than  generic  in  nature,  and 
vary  widely  from  operator  to  operator. 

9101.37.202  PoOcy. 

Agencies  shall  maintain  cost 
accounting  systems  for  their  aircraft 
operations  which  permit  them  to  justify 
the  use  of  Government  aircraft  in  lieu  of 
commercially  available  aircraft  or  the 
use  of  one  Government  aircraft  in  lieu  of 
another  recover  the  costs  of  operating 
Government  aircraft  when  these  aircraft 
are  funded  from  a  revolving  fund  or 
used  to  serve  other  agencies  or  non- 
official  travelers;  determine  the  cost 
effectiveness  of  various  aspects  of  their 
aircraft  program;  and  conduct  the  cost 


BEST  COPY  AVAILABLE 


F«dinl  Regbter  /  Vol.  56,  No.  28  /  Monday.  February  11.  1991  /  Rules  and  RegulationB 


comparisons  required  by  0MB  Circulars 
A-70  and  A-128  to  justify  in-hous« 
operation  of  Government  aircraft  versus 
procurement  of  commercially  available 
aircraft  services.  To  accomplish  these 
purposes,  agencies  must  accumulate 
their  aircraft  program  costs  in  the  format 
defined  by  the  Standard  Aircraft 
Program  Cost  Elements  specified  in 
|101-37-«)e. 

1 101 J7  JOS   JuMTylno  UM  Of  Qowemnwnt 


To  jiutify  use  of  Government  aircraft 
for  point  to  point  transportation  of 
passengera  and  cargo,  agencies  must 
perform  the  variable  cost  analysis  using 
data  accumulated  by  Standard  Aircraft 
Program  Cost  Elements  (see  1 101- 
37.304). 

I101J7J04   OparaUonaeoatraeovary 


Agencies  must  recover  the  costs  of 
operating  all  aircraft  used  to  serve  other 
agencies  or  aircraft  which  are  funded,  in 
whole  or  In  part,  out  of  a  working 
capital  or  revolving  fund.  Under  certain 
ditnunstanoes,  non-ofBdal  travelen 
who  are  transported  on  Govenunent 
aircraft  must  reimburse  the  agency 
which  owns  or  operates  the  aircraft 
used  for  that  traxuportatioQ.  Depending 
on  the  statutory  authorities  under  whidi 
its  aircraft  were  obtained  or  operated, 
an  agency  may  use  either  of  two 
methods  for  establishing  the  rates 
charged  for  using  its  aircraft:  Full  cost 
recovery  rate  or  the  variable  cost 
recovery  rate. 

(a)  The  full  cost  recovery  rate  for  an 
aircraft  is  the  sum  of  the  variable  and 
fixed  cost  rates  for  that  aircraft  The 
computation  of  the  variable  cost  rate  for 
an  aircraft  is  described  in  1 101-37.304. 
Variable  costs  for  similar  makes  and 
models  of  aircraft  may  be  averaged  for 
the  piupose  of  determining  the  variable 
cost  rate.  The  fixed  cost  rate  for  an 
aircraft  is  computed  as  follows: 

(1)  Accumulate  the  fixed  costs  listed 
in  i  101-37.506  that  are  directly 
attributable  to  the  aircrafL 

(2]  Add  to  the  historical  fixed  costs  an 
amount  representing  the  aimual 
depreciation  or  replacement  cost 

(3)  Adjust  the  historical  fixed  costs 
from  the  total  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  section  for  inflation  and  for 
any  known  upcoming  cost  changes  to 
project  the  new  fixed  cost  total.  The 
inflation  factor  used  should  conform  to 
the  provisions  of  OMB  Circular  A-11.^ 
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(4)  Allocate  operations  and 
administrative  overhead  costs  to  the 
aircraft  based  on  the  percentage  of  total 
aircraft  program  flying  houra 
attributable  to  that  aircraft. 

(5)  Compute  a  fixed  cost  recovery  rate 
for  the  aircraft  by  dividing  the  sum  of 
the  projected  directly  attributable  fixed 
costs  bom  paragraph  (a)(3)  of  this 
section  and  the  allocated  fixed  costs 
Cram  paragraph  (a)(4)  of  this  section  by 
the  annual  flying  houn  projected  for  the 
aircraft. 

(b)  The  variable  cost  recovery  rate  is 
the  total  variable  cost  of  operating  an 
aircraft  described  in  1 101-37.304 
divided  by  the  annual  flight  houra 
projected  for  the  aircraft  If  an  agency 
decides  to  base  the  charge  for  using  its 
aircraft  solely  on  this  rate,  it  must 
recover  the  fixed  costs  of  those  aircraft 
bom  the  appropriation  which  supports 
the  mission  for  which  the  procurement 
of  the  aircraft  was  justified.  In  such 
cases,  the  fixed  cost  recovery  rate  may 
be  exprassed  on  an  annual,  monthly,  or 
flying  hour  basis. 

1 10U7J08   Aircraft  coat  effecUvenaea. 
Although  cost  data  are  not  the  only 
measures  of  the  effectivenesa  of  an 
agency's  aircraft  program,  they  can  be 
useful  in  identifying  opportunities  to 
reduce  aircraft  operational  costs.  These 
opportunities  might  include  changing 
maintenance  practices,  purchasing  fxel 
at  lower  costs,  and  replacing  old. 
inefficient  aircraft  with  aircraft  that  are 
mora  fuel  efficient  and  have  lower 
operations  and  maintenance  costs.  The 
most  common  measure  used  to  evaluate 
the  cost  effectiveness  of  various  aspects 
of  an  aircraft  program  are  expressed  as 
the  cost  per  flying  hour  (per  passenger 
mile  for  certain  types  of  aircraft  costs). 
These  measiues  may  be  developed  using 
the  standard  aircraft  cost  program 
elements  (see  i  101-37.506)  and  include, 
but  are  not  limited  to:  maintenance 
costs/flying  hour,  fuel  and  other  fluids 
cost/flying  hour,  accident  repair  costs/ 
flying  hour  (or  per  aircraft),  and  variable 
cost/passenger  mile.  CSA  will 
coordinate  the  development  of  these  and 
other  specific  cost  effectiveness 
measures  with  the  appropriate 
subcommittee(s)  of  l^e  biteragency 
Committee  for  Aviation  Policy  (ICAP). 

(a)  Maintenance  costs  per  flying  hour. 
Maintenance  costs  per  flying  hour 
identifies  on  an  aggregate  basis  relative 
cost  effectiveness  of  maintenance 
alternatives.  This  measure  is  among 
those  necessary  to  identify  and  justify 
procurement  of  less  costly  aircraft. 

(b)  FueJ  and  other  fluids  OMt  per 
flying  hour.  Fuel  per  flying  hour 
identifles  die  relative  fuel  efficiency  of 
an  individual  aircraft  This  measure 


identifies  the  requirement  to  replace 
inefficient  engines  or  to  eliminate  fuel 
inefficient  aircraft  from  the  fleet. 

(c)  Crew  coata-flxed  per  flying  hour. 
When  based  on  the  total  fixed  crew 
costs  and  flying  houra,  they  can  be  used 
to  determine  the  impact  of  crew 
utilization  on  overall  operating  costs; 
they  can  also  be  used  to  compare  crew 
utUization  and  salary  levels  among 
different  agency  or  bureau  aircraft 
programs. 

(d)  Operations  overhead  per  flying 
hour.  These  costs  represent  a  pro-rated 
share  of  the  costs  associated  with  fixed- 
based  operations  including  hanger/ 
storage  rental,  utilities,  and  aircraft 
tiedown  costs  for  non-Government 
facilities.  Costs  for  Government 
facilities  include  utilities  and  janitorial 
costs,  and  maintenance  costs  for 
buildings  and  grounds,  depreciation  on 
capitalized  facilities  and  related 
improvements,  depreciation  on 
capitalized  shop  and  avionic  support 
equipment  (if  this  equipment  is 
depreciated),  cmd  salary  and  benefits 
costs  associated  with  both 
administrative  and  operational 
overhead  penonnel. 

(e)  Administrative  overhead  per  flying 
hour.  These  costs  represent  a  pro-rated 
share  of  salaries,  office  supplies  and 
other  expenses  of  fiscal,  accounting, 
penonnel,  management  and  similar 
common  services  performed  outside  of 
the  aircraft  program  but  which  suf^rt 
this  program.  For  purposes  of  recovering 
the  costs  of  operation,  agencies  should 
exercise  their  o«vn  judgment  as  to  the 
extent  to  which  aircraft  usera  should 
bear  the  administrative  overhead  costs 
Agencies  may,  for  example,  decide  to 
charge  non-agency  usera  a  higher 
proportion  of  adminstratlve  overhead 
than  agency  users. 

(f)  Accident  repair  costs  per  flying 
hour  (or  per  aircraft).  Accident  repair 
costs  may  be  used  in  conjimction  with 
data  on  the  causes  of  the  accidents  to 
identify  aircraft  with  maintenance  or 
design  problems  or  problems  with 
aircraft  crew  performance. 

Subpart  101-37.3— Coat  Compariaona 
for  ActjuMnQ  and  Uahi^  Aircraft 

9101-37.300    GenwaL 

The  provisions  of  this  subpart 
prescribe  policies  and  procedures  for 
conducting  cost  comparisions  for  the 
acquisition,  use,  or  lease  of  aircraft  This 
subpart  incorporates  applicable 
provisions  of  OMB  Circulan  A-76t  A- 
104.  and  A-126. 
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S  101-37.301    AppUcabWty. 

This  subpart  applies  to  all  agencies  in 
the  executive  branch  of  the  Federal 
Government.  It  does  not  apply  to  the 
United  States  Postal  Service,  to  the 
government  of  the  District  of  Columbia, 
or  to  non-Federal  organizations 
receiving  Federal  loans,  contracts,  or 
pants. 

§101-37J02    Definitions. 

(a)  Capital  asset  For  the  purposes  of 
this  subpart,  a  capital  asset  means  any 
tangible  property,  including  durable 
goods,  equipment  buildings,  facilities, 
installations,  or  land,  which: 

(1)  Is  leased  to  the  Federal 
Government  for  a  term  of  5  or  more 
yeara;  or 

(2)  In  the  case  of  a  new  asset  with  an 
economic  life  of  less  than  5  years,  is 
leased  to  the  Federal  Government  for  a 
term  of  75  percent  or  more  of  the 
economic  life  of  the  asset  or 

(3)  Is  built  for  the  express  purpose  of 
being  leased  to  the  Federal  Government; 
or 

(4)  Clearly  has  no  alternative 
commercial  use;  e.g.,  special-purpose 
Government  installation. 

(b)  Useful  life.  Useful  life  means  the 
estimated  period  during  which  the 
aircraft  will  be  used. 

(c)  Economic  life.  For  purposes  of 
1ease-vereus4)uy  analysis,  the  economic 
life  of  an  asset  means  the  physical  or 
productive  lifetime  of  the  asset  It  begins 
when  the  asset  is  new  and  ends  when  it 
is  retired  from  service. 

1101-37.303    [Reserved] 

9101-37.304    Variable  cost  analysis  (OMB 
Circular  A-126). 

An  agency  must  compare  the  variable 
cost  it  will  incur  from  using  a 
Government  aircraft  to  the  cost  of  using 
a  commercial  aircraft  or  airline  service. 
The  variable  cost  of  using  Government 
aircraft  is  either 

(a)  The  amount  that  the  agency  will  be 
charged  by  the  organization  that 
provides  the  aircraft;  or 

(b)  If  the  agency  operates  its  own 
aircraft  an  operations  rate  is  computed 
for  the  aircraft  as  follows: 

(1)  Accumulate  or  allocate  to  the 
aircraft  all  historical  costs  grouped 
under  the  variable  cost  category  defined 
in  S  101-37.506.  These  costs  should  be 
obtained  from  the  agency's  accounting 
system. 

(2)  Add  to  the  historical  variable  costs 
the  annual  self-insurance  cost  (see 

S  101-37.506). 

(3)  Adjust  these  total  costs  for 
Inflation  and  for  any  known  upcoming 
cost  changes  to  project  Uie  new  cost 
total.  The  inflation  factor  used  should 


conform  to  the  provisions  of  OMB 
Circular  A-11. 

(4)  Divide  the  total  projected 
operating  costs  of  the  aircraft  by  the 
annual  flying  hours  for  the  aircraft  to 
compute  the  projected  operating  cost 
(per  flying  hour). 

9101-37.305    In-house  operations. 

(a)  Agencies  shall  review  periodically 
the  continuing  need  for  all  aircraft  and 
cost  effectivness  of  aircraft  operations 
in  accordance  with  OMB  Circulara  A-7e 
and  A-126. 

(b)  A  copy  of  each  agency  review 
shall  be  submitted  to  GSA  when 
completed  and  to  OMB  with  the ' 
agency's  next  budget  submission. 
Agencies  shall  report  excess  aircraft 
and  release  all  aircraft  that  are  not  fully 
justified  by  these  reviews. 

9101-37.306    Aircraft  iMSlns. 

OMB  Circular  A-104  prescribes 
policies  and  procedures  to  be  followed 
by  executive  agencies  when  considering 
whether  to  use  leasing  in  place  of  direct 
Government  purchase  and  ownership  as 
a  means  of  acquiring  the  use  of  assets. 

9101-37.307    Aircraft  acquisition. 

(a)  Agencies  must  conduct  cost 
comparisons  in  accordance  with  OMB 
Circular  A-76  before  purchasing  any 
aircraft  not  exempt  for  national  security 
reasons.  These  procedures  require 
agencies  to  compare  alternative 
methods  of  providing  needed  aviation 
services.  Agencies  submitting  aircraft 
contract  rental/charter  and  support 
services  information  to  GSA  may  utilize 
procedures  contained  in  part  IV,  chapter 
6,  of  the  OMB  A-76  Cost  Comparison 
Handbook.* 

(b)  Agencies  shall  perform  analyses 
comparing: 

(1)  The  full  aircraft  program  life  cycle 
cost  of  adding  the  aircraft  to  the  fleet  to 
alternative  methods  of  providing  needed 
aviation  ser\ices;  and 

(2)  Aircraft  flight  profile,  performance, 
capabilities,  and  limitations  to  program 
requirements  specified  in  the  statement 
of  work  (SOW)  required  by  OMB 
Circular  No.  A-76. 

The  economic  analysis  will  include,  but 
not  be  limited  to,  Ufe  cycle  cost  factors 
such  as  useful  life,  total  time  on  engines 
and  airframe,  time  since  last  major 
overhaul,  and  type  and  age  of  avionics 
package.  The  performance  comparison 
shall  compare  payload,  capacity,  power 
and  performance,  instrumentation, 
agency  policy  and  regulation  to  the 
tasks  as  outlined  in  the  program  SOW. 


*  Sm  footaote  1  to  1 101-37.204(a)(3). 


Subpart  101-37.4— Uaa  of  Aircraft  To 
Transport  Paaaangars  or  Cargo 

9101-37.400    General 

The  provisions  of  this  subpart 
prescribe  policies  and  procedures  to 
transport  passengers  or  cargo.  This 
subpart  incorporates  selected  provisions 
of  OMB  Circulara  A-126  and  A-76. 

9101-37.401    Definitions. 

(a)  Allowable  transportation  uses.  In 
addition  to  being  used  to  meet  mission 
requirements,  agency-owned  or 
operated  aircraft  may  be  used  only  to 
transport  agency  employees, 
Government  authorized  cargo,  other 
official  Government  passengers,  and 
others  whose  transportation  on  these 
aircraft  is  permitted  by  statute  or  an 
official  agency  directive  or  policy. 

(b)  Mission  requirements — activities. 
Mission  requirements  are  activities 
other  than  transporting  passengers  and/ 
or  cargo  point  to  point,  which  must  be 
accomplished  in  order  to  carry  out  the 
agency's  statutory  responsibilities. 

9101-37.402    Policy. 

(a)  Government  aircraft  shall  be  used 
only  when  such  use  is  more  economical 
than  commerical  airline  or  aircraft 
services,  or  when  commerical  service  is 
not  available  to  effectively  meet  the 
agency's  transportation  need. 

(b)  The  transportation  of  passengers 
or  cargo  on  Government  aircraft  shall  be 
limited  in  accordance  with  applicable 
laws  and  regxilations  and  as  authorized 
by  an  official  agency  travel  or 
transportation  policy. 

(c)  Types  of  aircraft  used.  Agencies 
shall  use  their  most  cost  effective 
aircraft  to  meet  their  aircraft  needs. 
Exceptions  to  this  usage  shall  be 
documented  and  available  for  audit  by 
GAO  or  the  agency's  internal  audit  staff. 

(d)  Approval.  Only  an  agency  head  or 
officiaijs)  designated  by  the  agency 
head  may  approve  the  use  of  agency 
aircraft  to  transport  passengers  and/or 
cargo. 

(e)  Justification.  Each  use  of  the 
agency-owned  or  operated  aircraft  to 
transport  passengers  and/or  cargo  must 
be  justified  and  documented.  Agencies 
may  justify  the  use  of  aircraft  to 
transport  passengers  and/or  cargo  if  any 
of  the  following  criteria  are  met: 

(1)  The  aircraft  was  scheduled  to 
perform  a  bona  fide  mission  or  training 
activity,  and  the  minimum  mission  or 
training  requirements  have  not  been 
exceeded. 

(2)  Failure  to  use  the  aircraft  to  carry 
passengers  and/or  caigo  would  result  in 
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the  failure  to  meet  the  mtnimwin  miseion 
or  training  requirements. 

(3)  No  commerical  airline  or  aircraft 
service  was  reasonably  available  to 
effectively  fulfill  the  transportation 
requirement 

(4)  The  variable  cost  of  using  a 
Government-operated  aircraft  (see 

1 101-37.806]  does  not  exceed  Uie  cost  of 
using  commerical  airline  or  aircraft 
service.  The  cost  of  using  commerical 
airline  or  aircraft  service  Includes  the 
coets  of  any  additional  travel  and  lost 
employees'  work  time  (computed  at 
gross  hourly  costs  to  the  Government, 
including  benefits). 

(5)  When  the  flight  is  being  made  to 
meet  a  mission  or  training  requirement 
secondary  use  of  the  flight  for 
transportation  would  in  effect  be  a  cost 
savings,  and  cost  comparisons  are  not 
required.  However,  such  use  of  aircraft 
for  administrative  puipoees  must  still  be 
documented  to  that  effect 


Subpart  101-37. 

MMMoei 
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1 101-37  JOO 

The  Federal  Aviation  Management 
Information  System  (FAMIS)  collects; 
consolidates,  and  produces  reports 
required  by  agencies  in  the  conduct  of 
aviation  reviews  and  analyses,  the 
Interegency  Committee  for  Aviation 
Policy  (ICAP)  for  development  of 
Govemmentwide  aviation  management 
guidance,  and  0MB  and  other  oversight 
agencies  to  capitalize  on  opportunities 
for  improvement  in  aircraft  operations 
efficiency  and  effectiveness. 

1 101-37  J01    DeflnMona. 

(a)  Net  book  value  means  the 
acquisition  cost  plus  added  equipment 
minus  depredation. 

(b)  Depreciation  means  the  decrease 
ur  loss  in  value  of  an  aircraft  because  of 
wear,  age,  or  other  causes,  such  as 
technological  obsolescence. 

(c)  Capitalization  or  market  value 
means  the  value  initially  recorded  on 
agency  property  records  and/ or 
accounting  records  at  the  time  of 
acquisition.  If  the  aircraft  value  is  not 
capitalized,  the  market  value  at  the  time 
of  acquisition  should  be  used. 
Whichever  methodology  is  used  per 
aircraft  it  should  remain  consistent  with 
each  data  submission  to  GSA. 

(d)  Residual  value  means  the  value  at 
disposition  (less  costs  of  disposal) 
estimated  at  the  time  of  acquisition.  In 
many  cases,  the  estimated  residual 
value  is  so  small  and  occurs  so  far  in  the 
future  that  it  has  no  significant  impact 
uii  a  cost  decision.  Residual  value  may 
ue  almost  or  completely  offMt  by 


removal  and  dismantling  costs. 
Normally,  Government  assets  will  be 
used  through  the  end  of  their  estimated 
useful  life:  thus,  residual  value  may  be 
carried  at  sert<.  In  the  event  that  it  is 
known  at  the  time  of  acquisition  that  the 
capital  asset  will  not  be  used  for  at  least 
75  percent  of  its  scheduled  useful  life, 
residual  value  should  be  estimated. 

(e)  Useful  life  meens  the  estimated 
pwiod  of  economic  usefulness  of  an 
asset  or  the  date  <  ae  aircraft  is 
scheduled  for  replacement 

f  101-37  J02   System  overview. 

(a)  As  the  single  coordinating  office 
for  aircraft  management  the 
responsibilities  of  GSA's  Transportation 
Management  Division  shall  include,  but 
not  be  limited  to,  the  following: 
coordinating  the  development  of 
effectiveness  measures  and  standards 
and  maintaining  FAMIS. 

(b)  Through  the  FAMIS,  GSA  will 
gather  and  maintain  data  on  the 
inventory  of  civilian  agency  aircraft 
facilities  and  aircraft,  the  cost  involved 
in  their  operation,  as  well  as  those 
aircraft  chartered,  rented,  or  contracted 
for,  and  the  utilization  of  those  aircraft 
that  are  operated  in-house  or  by 
commercial  firms  for  civilian  agencies. 
These  data  will  be  reported  to  GSA  by 
participating  agencies.  GSA  wUl  prepare 
summary  reports  of  inventory  data 
related  to  aircraft  and  facilities  eligible 
for  interagency  sharing  on  a  quarterly 
basis  and  will  prepare  a  cost  utilization, 
and  total  inventory  data  report  annually. 
Information  regarding  Inventory 
available  for  multiple  agency  use  will  be 
provided  quarterly  by  GSA  to  the  ICAP 
representatives.  Each  agency  managing 
and  reporting  these  assets  will 
determine  which  aircraft  or  facilities  are 
available  for  multiple  agency  use.  The 
cost  and  utilization  data  will  be 
segregated  by  GSA  according  to 
whether  Aircraft  were  owned,  leased 
(for  OO  calendar  days  or  longer),  on  loan, 
leased/purchased,  or  bailed,  and 
operated  by  an  executive  agencjr;  or 
aircraft  or  aircraft  services  were  rented 
on  a  short-term  basis  Oass  than  00 
calendar  days),  contracted,  or  chartered. 

1101-37.503    Particlpetlng  seency 


(a)  Provide  GSA  with  inventory  lists 
of  aircraft  facilities  and  aircraft  and 
inform  GSA  of  changes  as  they  occur 
using  FAMIS  software  or  GSA  Form 
3549,  Govemment-owned/Leased 
Maintenance.  Storage,  Training, 
Refueling  Facilities  (Per  Fadtity),  and 
GSA  Form  3550,  Government  Aircraft 
Inventory  (Per  Aircraft). 

(b)  Provide  GSA  with  cost  and 
utilization  data  on  aircraft  obtained 


through  contract  rental,  or  charter,  and 
on  all  in-house  aircrafl  (except  for 
aircraft  described  in  paragraph  (c)(5)  of 
this  section),  using  GSA  Form  3551, 
Contract/Rental  Charter  Aircrafl  Cost 
and  Utilization,  and  GSA  Form  3552. 
Government  Aircraft  Cost  and 
Utilization  (Per  Aircraft),  and  GSA  Form 
3554,  Aircraft  Contract  Rental/Charter 
and  Support  Services  Cost  Data  Form, 
(c)  Reporting  responsibilities  for  the 
various  categories  of  aircraft/aircrafl 
service  acquisitions  are  as  follows: 

(1)  Owned  aircraft.  The  department  or 
Independent  agency  which  holds  title  to 
the  aircraft  is  responsible  for  reporting 
inventory,  cost  and  utilization  data  tor 
each  aircraft 

(2)  Balled  aircraft  The  department  or 
independent  agency  which  operates 
Department  of  Defense  (DOD)  owned 
aircraft  is  responsible  for  reporting 
inventory,  cost,  and  utilization  data  for 
each  aircraft 

(3)  Leased  or  lease/purchase  aircraft 
The  department  or  independent  agency 
which  makes  payment  to  a  private  or 
other  public  sector  organization  for  the 
aircraft  is  responsible  for  reporting 
inventory,  cost  and  utilization  data  for 
each  aircraft 

(4)  Borrowed  aircraft  When  title  is 
held  by  any  organization  that  is  not  an 
executive  agency  (e.g.,  a'private 
organization,  imiversity,  State,  or  local 
government),  the  department  or 
independent  agency  which  operates  the 
aircraft  is  responsible  for  reporting 
inventory,  cost  and  utilization  data  for 
each  aircraft  Aircraft  borrowed  from 
DOD  are  bailed  aircraft 

(5)  Loaned  aircraft  The  department  or 
independent  agency  which  owns  an 
aircraft  on  loan  to  a  State,  cooperator,  ot 
other  entity  for  the  entire  fiscal  year, 
will  report  inventory  data  assodated 
with  that  aircraft  on  GSA  Form  355a 
Government  Aircraft  Inventory  (Per 
Aircraft). 

(6)  Contract  charter,  and  rental 
aircraft  The  department  or  independent 
agency  which  makes  payment  to  the 
commerdal  firm  or  other  organization 
(public  or  private)  for  the  aircraft 
service  is  responsible  for  reporting  cost 
and  utilization  data  by  type  of  aircraft. 

(7)  The  agency  establishing  the 
aviation  services  agreement  with 
commerdal  vendors  will  report 
assodated  data  on  GSA  Form  3554,  in 
accordance  with  instructions  provided 
therein. 


§101-37.504   Aircrafl  uaed  for 


Inventory,  cost  end  utilization  data 
for  agency  aircraft  dedicated  to  national 
defense,  law  enfcxcement  or 
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interdiction  miaaioos  will  be 
safeguarded.  GSA  will  maintain 
individualized  data  on  aircraft  and 
fadlitiee  of  diese  types;  however,  if 
specified  by  the  reporting  agendes,  GSA 
will  not  allow  their  identification  (N- 
number,  serial  number,  etc.),  location,  or 
use  patterns  (beyond  non-aircraft 
specific  data)  to  be  disdosed  except  as 
required  under  the  Fkeedom  of 
Information  Act 

I101-37J06   AvMioa  support  services 
ooet  data  report. 

This  report  is  a  listing  of  current 
Government  aviation  agreements  and 
assodated  cost  data.  It  is  used  by 
agendes  in  aircraft  and  support  services 
cost  comparisons  as  direded  by  OMB 
Circular  A-78,  part  IV,  diapter  6, 
Streamlined  Costing  Handbook  for 
Aircraft  Agendes  which  do  not 
participate  in  the  Federal  Aviation 
Management  Information  System 
program  are  not  eligible  for  the 
streamlined  process.  The  process 
requires  that  the  data  renuiin  current 
Agendes  will  submit  current  aircrafl 
and  support  services  contrad  and 
agreement  data  as  the  agreements 
become  effective  using  GSA  Fonn  3554. 
Aircraft  Contract  Rental/Charter  aitd 
Support  Services  Cost  Data  Form  or 
FAMIS'  standard  file  structure  format 
for  automated  reporting.  Agency 
contract  and  agreement  data  wUl  be 
deleted  from  the  database  1  year  and  1 
day  after  the  effective  date  of  the 
aviation  agreement  or  contract 

1 101-37.500   Standard  alreraft  proQiain 

eoat( 


In  part  101-37,  the  following  cost 
elements  apply  and  are  in  cordbnnance 
with  the  instructions  contained  in  OMB 
Circulars  A-126  and  A-7B.  These  cost 
elements  will  be  used  for  the 
establishment  of  cost  accounting 
systems  and  for  reporting  Government- 
owned  and  operated  cost  and  utilization 
data  to  the  FAMIS  on  GSA  Form  3552. 

(a)  Direct  (variable)  operating  costs 
per  flight  hour. 

-    (1)  Fuel  and  lubricants.  The  costs  of 
the  aviation  gasoline,  jet  fuel,  and  other 
fluids  (e.g.,  engine  oil,  hydraulic  fluids, 
and  water-methanol)  consumed. 

(2)  Crew  costs  (variable).  The  crew 
costs  which  vary  according  to  aircrafl 
usage  are  travel  (particularly 
reimbursement  of  subsistence;  Le.,  per 
diem  and  miscellaneous  expenses), 
overtime  charges,  and  wages  of  crew 
members  hired  on  an  hourly  or  part-time 
basis. 

(3)  Aircraft  lease  or  rental  (variable). 
When  aircrafl  are  obtained  on  an  hourly 
or  monthly  basia,  the  associated  lease  or 


rental  costs  are  considered  variable 
costs. 

(4)  Landing  and  tie  down  fees  (if 
applicable).  lutnding  and  tie  down  fees 
associated  with  airoraft  usage  are 
variable  costs.  Tie  down  fees  for  storing 
an  airoraft  at  Its  base  of  operations 
should  be  considered  part  of  operations 
overhead,  a  fixed  cost 

(5)  Maintenance  and  spares 
(variable).  Maintenance  scheduled  on 
the  basis  of  flying  time  varies  with 
aircraft  usage  and,  therefore,  die 
associated  costs  are  variable.  Agendea 
may  consider  all  of  their  maintenance 
costs  are  variable  and  account  for  them 
accordingly.  Otherwise,  certain 
maintenance  costs  vrill  be  fixed,  aa 
described  in  subsequent  sections. 

(i)  Maintenance  labor  coat  This  cost 
includes  all  labor  expended  by  the 
operator's  mechanica,  exclusive  of  the 
overiiaul  or  major  repair  of  components 
and  engines  performed  outside  the 
aircraft  program. 

(ii)  Reserve  for  retirement  items. 
T)i>ical  items  in  this  category  are  tires, 
instruments,  avionics,  generators, 
relays,  pumps,  brakes,  filters,  airframe 
hardware,  windows,  interiors,  paint 
shafting,  and  bearings  not  inside  malor 
components  covered  under  overha    . 

(iii)  Reserve  for  engine  overhaul  and 
repairs.  Engine  maintenance  costs 
include  costs  for  intennediate 
inspections  and  overhauls  not 
conduded  by  the  operator's  line   ■ 
maintenance  mechanics,  plus  the  cost  of 
any  replacement  or  repair  of  parts  used 
between  overhauls.  To  determine 
accurate  hourly  direct  operating  costs 
(DOC),  the  operator  should  divide  total 
costs  (ifor  a  statistically  valid  sample 
size  for  number  of  years  of  operation)  by 
the  actual  fli^t  hours  for  that  same 
period.  The  ceiling  imposed  for  purposes 
of  mandatory  overiiaul  may  or  may  not 
coincide  with  the  actual  necessity  for 
overiiaul. 

(iv)  Reserve  for  major  component 
overhaul  and  other  life-limited  items. 
The  total  estimated  coat  lot  overhauls, 
and  the  derived  hourly  cost  should  be 
arrived  at  by  dividing  the  total 
antidpated  cost  for  materials  and  labor 
by  the  expected  actual  time  between 
overhauls. 

(v)  Reserve  for  aircraft  refurbishment 
and  miscellaneous  costs.  This  reserve  is 
for  major  woik  including  painting, 
refurbishment  of  the  aircraft  interior, 
and  expenses  not  recognized  in  other 
reserve  accoimts.  (Note:  In  some  cases  a 
total  restoration  of  an  aircraft,  or  major 
modification  to  increase  the  operating 
life  of  the  aircraft  will  affed  the  capital 
investment  Hence,  these  costs  affecting 
capitalization  and  depredation  must  be 
accounted  for  separately.) 


(6)  Unscheduled  mainteoonoea 
(variable).  This  element  JDcludes 
perfvmance  of  spedal  inspections 
including  incorporation  of  service 
bulletins  and  airworthiness  directives. 

(b)  Annual  operating  coet  elements 
(fixed).  The  fixed  costs  of  operating 
aircrafl  are  those  that  result  from 
owning  and  supporting  the  aircrafl  and 
that  do  not  vary  according  to  aircraft 
usage.  The  specific  fixed  cost  elements 
include: 

(1)  Crew  costs  (fixed).  Since  full-time 
pilots  and  other  fi^-time  crew  members 
are  paid  whether  or  not  the  aircraft  are 
flown,  their  salaries,  benefits,  and 
training  costs  are  fixed.  This  indudes 
the  salaries,  benefits,  and  training  costa 
of  crew  members  who  also  perform 
aircraft  maintenance.  Also  included  in 
these  fixed  crew  costs  are  the  costs  of 
charts,  personal  protective  equipment 
uniforms,  and  other  personal  equipmoit 
of  crew  members. 

(2)  Maintenance  costs  (fixed).  Certain 
maintenance  and  inspection  activities 
are  scheduled  on  a  calendar  interval 
basis  and  take  place  regardless  of 
whether  or  not  the  aircraft  are  flown. 
Agendes  may  account  for  the  rriated 
costs  aa  fixed  costs.  Fixed  maintenance 
costs  indude: 

(i)  All  labor  hours  by  mechanica  and 
inspectors: 

(ii)  Ail  employee  benefits  assodated 
with  fixed  maintenance  labor; 

(iii)  All  parts  and  materials  (this  does 
not  include  variable  maintenance  labor 
or  worii  on  items  having  a  time  between 
overhaul  (TBO)  or  retirement  Ufe);  and 

(iv)  All  contracted  costs  for 
maintenance  or  Inspections  scheduled 
on  a  calendar  basis 

(3)  Aircraft  lease  (fixed).  When 
aircrafl  are  leased  on  an  aimual  basis, 
the  assodated  leased  costs  are  fixed 
costs. 

(4)  Depreciation  (fixed).  Depredation 
is  the  decrease  or  loss  in  value  over  time 
due  to  wear,  age,  or  continuing 
technological  obsolescence.  Aircraft  in 
some  cases  have  a  finite  useful 
economic  or  service  life.  Depredation  is 
the  method  used  to  spread  the  cost  of 
tangible  capital  assets  (e.g.,  aircraft  and 
facilities),  less  residual  value,  over  an 
asset's  useful  life.  To  find  the  cost  of 
depredation,  first  determine  the  useful 
life  of  the  aircraft.  Second,  divide  the 
aircraft  cost  less  the  residual  value  by 
the  years  of  useful  life.  The  result  is  the 
annual  depreciation  expense. 

(g  Useful  life.  Useful  life  is  die 
estimated  period  of  economic  usefulness 
of  an  asset  or  the  date  the  aircraft  is 
scheduled  for  replacement  For  example, 
if  an  aircraft  has  an  airframe  with  a 
design  life  of  10,000  hours  and  your 
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operation  expects  to  fly  500  hours  per 
year,  the  useful  life  would  be  20  years. 

(U)  Residual  value.  Residual  value 
should  reflect  the  expected  condition  of 
aircraft  at  the  end  of  its  economic  or 
design  life.  For  example,  if  the  aircraft 
manufacturer  certified  the  aircraft  with 
a  service  life,  and  the  engines  also 
required  oveiiiaul  on  this  date,  the 
residual  value  would  be  zero  and 
therefore  carried  at  zero.  However,  if  the 
aircraft  has  no  established  service  life 
limit  the  residual  value  could  exceed  40 
percent  The  operator  can  establish  a 
residual  value  by  evaluating  resale 
maricet  values. 

(iii)  Reconstructions,  conversions, 
refurbishment,  and  certification  of  ex- 
military  aiivraft  An  economic  and 
safety  analysis  must  support  the  major 
expense  involved  in  these  efforts.  These 
maintenance  efforts  add  value  or 
prolong  the  life  of  the  aircraft  The  costs 
should  be  treated  as  capital 
expenditures  and  depredated  over  the 
extended  or  remaining  useful  life  of 
either  the  asset  or  improvement 
whichever  is  less. 

(5)  Self-insurance  costs  (fixed). 

(i)  Aviation  activity  involves  risks  and 
potential  costs  from  casualty  losses  and 
liability  claims.  These  risks  are  normally 
covered  in  the  private  sector  by 
purchasing  an  insurance  policy.  The 
Government  is  primarily  self-insuring 
and  must  pay  for  each  loss  incurred  if  it 
is  determined  that  the  Government  or  its 
employees  are  liable  and  such  accident 
or  loss  occurred  while  the  aircraft  was 
operated  within  the  employees  scope  of 
employment  it  assumes  the  risks  and 
pays  the  costs  on  an  incident  by 
Incident  basis. 

(ii]  To  determine  self-insiu'ance  costs, 
see  0MB  Transmittal  No.  10  to  OMB 
Circular  No.  A-76  *  concerning  a 
simplified  methodology  for  comparing 
alternative  public  and  private  sector 
aviation  service  costs. 

(6)  Operations  overhead.  This 
includes  all  costs,  not  accounted  for 
elsewhere,  associated  with  direct 
management  and  support  of  the  aircraft 
program.  Examples  of  such  costs 
include:  personnel  (salaries,  benefits, 
travel,  uniform  allowances,  training, 
etc.):  building  and  groimds  maintenance; 
janitorial  services,  lease  or  rent  costs  for 
hangars  and  administrative  buildings 
and  office  space;  communications  and 
utilities  costs;  office  supplies  and 
equipment  maintenance  and 
depreciation  of  support  equipment  tie 
down  fees  for  aircraft  located  on  base: 
and  miscellaneous  operational  support 
costs. 


*  Sm  footoola  1  to  1 101-97  J04(aK3) 


(7)  Administrative  overhead  These 
costs  represent  a  prorated  share  of 
salaries,  office  supplies  and  other 
expenses  of  fiscal  accounting, 
personnel  management  and  similar 
common  services  performed  outside  the 
aircraft  program,  but  which  support  this 
program. 

(8)  Spares  inventory  expense.  Each  in- 
house  maintenance  activity  experiences 
additional  costs  associated  with 
management  of  spares  inventory.  These 
costs  include  interest  on  the  investment 
in  spares,  self-insurance,  obsolescence, 
waste,  theft  freight  eta  Calculate  the 
spares  inventory  cost  factor  by  dividing 
the  warehousing  costs  (labor  and 
materials)  by  the  value  of  the  spare 
parts  purchased  over  a  representative 
timeframe.  Multiply  the  quotient  times 
the  total  cost  of  spares  used  in 
maintenance  for  the  same  representative 
timeframe. 

i  101-37 J07    Reports. 

Agencies  shall  submit  their  FAMIS 
data  to  the  General  Services 
Administration  (FBX),  Washington,  DC 
20406.  Interagency  report  control 
number  0322-GSA-AN  has  been 
assigned  to  this  report  in  accordance 
with  FIRMR  201-45.6. 
'    (a)  Facilities  inventories.  Additions, 
deletions,  and  changes  shall  be 
submitted  to  GSA  as  they  occur  using 
GSA  Form  3549,  Government-owned/ 
leased  Maintenance,  Storage,  Training. 
Refueling  Facilities  (Per  Facility). 

(b)  Aircraft  inventories.  Additions, 
deletions,  and  changes  shall  be 
submitted  to  GSA  as  they  occur  using 
GSA  Form  3550,  Government  Aircraft 
Inventory  (Per  Aircraft). 

(c)  Contract/rental/charter  aircraft 
cost  and  utilization  reports.  These 
reports  are  due  on  January  15  of  each 
year  and  shall  reflect  data  applicable  to 
the  preceding  fiscal  year  ending 
September  30.  They  are  to  be  submitted 
on  GSA  Form  3551,  Contract/Rental/ 
Charter  Aircraft  Cost  and  Utilization. 

(d)  Government  aircraft  cost  and 
utilization  reports.  These  reports  are  to 
be  submitted  on  GSA  Form  3552, 
Government  Aircraft  Cost  and 
Utilization  (Per  Aircraft],  and  are  due  on 
January  15  of  each  year  and  shall  reflect 
data  applicable  to  Uie  preceding  fiscal 
year  ending  September  30. 

(e)  Aviation  support  services  cost 
data  report  This  report  will  be 
submitted  on  GSA  Form  3554.  Aircraft 
Contract  Rental/Charter  and  Support 
Services  Cost  Data  Form,  as  agreements 
become  effective. 


Subparta  101-37.9-101-37.10 
(Raaafvaoj 

Subpart  101-S7.11— Aeddantand 
Incidafrt  Raporthig  and  Invaatlgation 


S  101-37.1100 

In  accordance  with  the  rules 
contained  in  40  CFR  part  830  and  this 
subpart  101-37.11,  this  part  applies  to: 

(a)  Notification  and  reporting  aircraft 
accidents  and  listed  incidents  in  the 
operation  of  aircraft  when  they  involve 
certain  public  aircraft 

(b)  The  establishment  of  definitions 
related  to  accident  investigation  and 
aviation  safety  prevention  programs. 

f  101-37.1101    Definitions. 

As  prescribed  in  49  CFR  830.2  and  this 
Subpart  101-37.11.  the  following 
definitions  apply: 

(a)  Aircraft  accident  means  an 
occurrence  associated  with  the 
operation  of  an  aircraft  which  takes 
place  between  the  time  any  person 
boards  the  aircraft  with  the  intention  of 
flight  and  all  such  persons  have 
disembarked,  and  in  which  any  person 
suffers  death  or  serious  injury,  or  in 
which  the  aircraft  receives  substantial 
damage. 

(b)  Civil  aircraft  means  tmy  aircraft 
other  than  a  public  aircraft 

(c)  Fatal  injury  means  tmy  injury 
which  results  in  death  within  30  days  of 
the  accident 

(d)  Incident  means  an  occurrence 
other  than  an  accident  associated  with 
the  operation  of  an  aircraft  which 
affects  or  could  affect  the  safety  of 
operations. 

(e)  Operator  means  any  person  who 
causes  or  authorizes  the  operation  of  an 
aircraft  such  as  the  owner,  lessee,  or 
bailee  of  an  aircraft 

(f)  Public  aircraft  means  an  aircraft 
used  exclusively  in  the  service  of  any 
Government  or  of  any  political 
subdivision  thereof,  including  any 
Government-owned  aircraft  engaged  in 
carrying  persons  or  property  for 
commercial  purposes.  For  purposes  of 
this  section  "used  exclusively  in  the  ' 
service  of  means,  for  other  Uian  the 
Federal  Government  an  aircraft  which 
is  owned  and  operated  by  a 
governmental  entity  for  other  than 
commercial  purposes  or  which  is 
exclusively  leased  by  such 
governmental  entity  for  not  less  than  90 
continuous  days. 

(g)  Serious  injury  means  any  injury 
which:  Requires  hospitalization  for  more 
than  48  hours,  commencing  within  7 
days  from  the  date  the  injury  was 
received;  results  in  a  fracture  of  any 
bone  (except  simple  fractures  of  fingers. 
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toes,  or  nose):  causes  severe 
hemorrhages,  nerve,  muscle,  or  tendon 
damage;  involves  any  internal  organ:  or 
involves  second-  or  third-degree  bums, 
or  any  bums  affecting  more  than  5 
percent  of  the  body  surface. 

(h)  Substantial  damage  means 
damage  or  failure  which  adversely 
affects  the  structural  strength, 
performance,  or  flight  characteristics  of 
the  aircraft  and  which  would  normally 
require  major  repair  or  replacement  of 
the  affected  component  Engine  failure 
or  damage  limited  to  an  engine  if  only 
one  engine  fails  or  is  damaged,  bent 
fairings  or  cowling,  dented  skin  or 
fabric  gear,  wheels,  tires,  flaps,  engine 
accessories,  brakes,  or  wingtips  are  not 
considered  "substantial  damage"  for  the 
purpose  of  this  subpart 

f  101-37.1102    [Reserved] 


S  101-37.1103 

nottficstlon. 


hifOfinsUun  to  boQivan  bi 


As  prescribed  in  49  CFR  830.6,  the 
notification  shall  contain  the  following 
information,  if  available: 

(a)  Type,  nationality,  and  registration 
marks  of  the  aircraft; 

(b)  Name  of  owner  and  operator  of  the 
aircraft: 

(c)  Name  of  the  pilot-in-command; 

(d)  Date  and  time  of  the  accident; 

(e)  Last  point  of  departure  and  point 
of  intended  landing  of  the  aircraft; 

(f)  Position  of  the  aircraft  with 
reference  to  some  easUy  defined 
geographical  point; 

(g)  Number  of  persons  aboard,  number 
killed,  and  number  seriously  injured; 

(h)  Nature  of  the  accident  the 
weather  and  the  extent  of  damage  to  the 
aircraft  so  far  as  is  known;  and 

(i)  A  description  of  any  explosives, 
radioactive  materials,  or  other 
dangerous  articles  carried. 

1101-37.1104   IRsssrvedl 

{101-37.1105   Reporting  of  pubOc  aircraft 


The  operator  of  a  public  aircraft  other 
than  an  aircraft  of  the  Armed  Forces  or 
intelligence  agencies  shall  file  a  report 
on  NTSB  Form  6120.1  (OMB  No.  3147- 
001  *)  within  10  days  after  an  accident 
or  incident  listed  in  paragraphs  (a)  and 
(b)  of  this  section.  (The  operator  shall 
file  the  report  with  the  field  office  of  the 
NTSB  nearest  the  accident  or  incident.) 

(a)  An  aircraft  accident  or  any  of  the 
following  listed  incidents  occur 

(1)  Flight  control  system  malfunction 
or  failure; 


*  CopiM  may  b«  obtained  from  the  National 
Trwuportation  Safety  Board.  Office  of 
Adminiatration,  800  Independence  Ave  SW., 
Waahington.  UC  2OS04. 


(2)  Inability  of  any  required  fli^t 
crew  member  to  perform  normal  flight 
duties  as  a  result  of  injury  or  illness; 

(3)  Failure  of  stroctural  compcments  of 
a  turbine  engine  excluding  conqiressor 
and  turbine  blades  and  vanes: 

(4)  In-flight  fire; 

(5)  Aircraft  collision  in  fUght; 

(6)  Damage  to  property,  other  than  the 
aircraft  estimated  to  exceed  $25,000  for 
repair  (including  materials  and  labor)  or 
fair  market  value  in  the  event  of  total 
loss,  whichever  is  less;  and  market 
value  in  the  event  of  total  loss, 
whichever  is  less;  and 

(7)  For  large  multiengined  aircraft 
(more  than  12,000  poimds  maximum 
certificated  takeoff  weight).  There  shall 
be  immediate  notification  when: 

(i)  In-flight  failure  of  electrical 
systems  which  requires  the  sustained 
use  of  an  emergency  bus  powered  by  a 
back-up  source  such  as  a  battery, 
auxiliary  power  unit  or  air-driven 
generator  to  retain  flight  control  or 
essential  instruments; 

(ii)  In-flight  failure  of  hydraulic 
systems  that  results  in  sustained 
reliance  on  the  sole  remaining  hydraulic 
or  mechanical  system  for  movement  of 
flight  control  surfaces; 

(iii)  Sustained  loss  of  the  power  or 
thrust  produced  by  two  or  more  enignes; 
or 

(iv)  An  evacuation  of  an  aircraft  in 
which  an  emergency  egress  system  is 
utilized. 

(b)  An  aircraft  is  overdue  and  is 
believed  to  have  been  involved  in  an 
accident 

1101-37.1106   [Raoarvad] 

Subparta  101-37.12—101-37.13 
[Reaarvad] 

Subpart  101-37.14— Forma 

8101-37.1400    QansraL 

This  subpart  provides  the  necessary 
information  to  obtain  forms  prescribed 
or  available  for  use  in  connection  with 
the  subject  matter  covered  in  part  101- 
37.  These  forms  are  designed  to  provide 
a  uniform  method  of  requesting  and 
transmitting  aviation  management 
information  and  uniform  documentation 
of  transactions  among  Government 
agencies. 

8101-37.1401    GSA  forms  avallal>lllty. 

Copies  of  the  forms  identified  in 
paragraphs  (a)  through  (e)  of  this  section 
may  be  obtained  from  the  General 
Services  Administration  (FBX), 
Washington,  DC  20406. 

(a)  GSA  Form  3549,  Govemment- 
owned/Leased  Maintenance,  Storage, 
Training.  Rehieling  Facilities  (Per 
FaciUty). 


(b)  GSA  Form  3550,  Government 
Aircraft  Inventory  (Per  Aircraft). 

(c)  GSA  Form  3551.  Contract/Rental/ 
Charter  Aircraft  Cost  and  Utilizatioa 

(d)  GSA  Form  3552,  Government 
Aircraft  Cost  and  Utilization  (Per 
Aircraft). 

(e)  GSA  Form  3554,  Aircraft  Contract 
Rental/Charter  and  Support  Services 
Cost  Data  Form. 

Dated:  September  11, 1990. 
Richaid  G.  Aaftdn, 
Administrator  of  General  Services. 
[PR  Doc.  91-2783  Filed  2-6-81;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Adminiatration 

49CFRPart385 

[Form  IICS-150] 

RIN  212S-AC68 

Safety  FHnaaa  Procaduraa;  Motor 
Carrier  Identification  Report 

AOCNCV:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule;  technical 
amendment 


:  This  technical  amendment 
revises  the  appendix  to  part  385,  Form 
MCS-150,  "Motor  Carrier  Identification 
Report,"  by  eliminating  a  number  of 
data  items.  This  amendment  will  enable 
motor  carriers  to  complete  Form  MCS- 
150  in  a  more  efficient  maimer. 
EFFECnvE  date:  February  11, 1991. 

FOR  FURTMCM  nmNUIIATION  CONTACT: 
Mr.  Sam  W  J>.  Rea,  )r.,  Office  of  Motor 
Carrier  Field  Operations,  (202)  366-1795, 
or  Mr.  Charies  E.  Medalen,  Office  of  the 
Chief  Counsel  (202)  366-1354,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington.  DC  20500.  Office  hours  are 
from  7:45  ajn.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  holidays. 
SUPPLEMENTARY  INFORMATION:  Section 

385.21  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  requires 
all  unrated  motor  carriers  currently 
conducting  operations  in  interstate 
commerce  to  file  a  one-time  Motor 
Carrier  Identification  Report  Form 
MCS-150.  This  revised  form  requires 
minimum  data  that  will:  (1)  Identify 
previously  unknown  motor  carriers 
operating  in  interstate  commerce,  (2) 
update  the  motor  carrier  census,  (3) 
require  the  motor  carrier  to  certify  that  it 
is  familiar  with  the  FMCSRs,  and  (4) 
assist  the  FHWA  in  establishing 
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priorities  for  motor  carrier  safety 
reviews. 

A  new  motor  carrier  must  file  a  Form 
MCS-ISO  within  90  days  after  beginning 
operations.  This  provision  does  not 
apply  to  a  motor  carrier  that  has 
received  a  safety  rating  from  the  FHWA, 
since  similar  information  on  rated 
carriers  is  already  a  matter  of  record  in 
the  FHWA  Management  Information 
System.  Safety  ratings  are  made 
available  to  the  Interstate  Commerce 
Commission  for  consideration  of 
operating  authority  applications  and 
petitions  to  self-insure;  to  the 
Department  of  Defense  for  the  selection 
of  motor  carriers;  to  shippers,  upon 
request  for  motor  carrier  selection 
purposes;  to  insurance  companies  to 
assist  in  risk  determinations;  and  to  the 
public  at  large. 

The  Form  MCS-ISO  requires  the 
following  information: 

(1)  Filing  Entity — motor  carrier's 
name;  motor  carrier's  trade  name,  if  any; 
principal  office  address;  telephone 
number  ICC  docket  number  or  USDOT 
number,  if  any;  and  classification  of 
operation; 

(2)  Operating  Information — 
classification  of  cargo  transported;  type 
of  motor  carrier  operation;  whether 
hazardous  materials  are  transported; 
number  of  commercial  motor  vehicles 
operational  the  day  the  form  is 
completed;  number  of  drivers  used  on  an 
average  work  day;  and 

(3)  Certification  Statement — By 
signing  and  dating  the  dociunent  the 
representative  of  the  filing  entity 
certifies  that  the  information  given  is 
true  and  correct  and  that  he/she  is 
familiar  with  the  FMCSRs. 

In  response  to  public  inquiries  about 
the  contenU  of  Form  MCS-150,  the 
FHWA  has  declined  to  eliminate  a 
number  of  data  items.  The  FHWA 
believes  that  the  streamlined  data  set 
provides  adequate  information  for  the 
FHWA's  safety  program. 

The  Form  MCS-150  will  be  available 
ttom  the  FHWA  Region  and  Division 


Offices  of  Motor  Carrier  Safety  and  from 
the  Office  of  Motor  Carrier  Information 
Management  and  Analysis,  Washington, 
DC.  Completed  forms  are  to  be  filed 
with  the  Federal  Highway 
Administration,  Office  of  Motor  Carrier 
Information  Management  and  Analysis 
(HLA-l),  400  Seventh  Street  SW.. 
Washington,  DC  20590.  A  motor  carrier 
need  file  the  Form  MCS-150  only  once. 

The  FHWA  has  determined  that  this 
dociunent  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation.  The 
amendment  in  this  document  is 
technical  in  nature  and  merely 
streamlines  existing  requirements.  For 
this  reason  and  since  this  amendment 
imposes  no  additional  burdens  on  the 
States  or  other  Federal  agendes,  the 
FHWA  finds  good  cause  to  make  this 
amendment  effective  without  prior 
notice  and  opportunity  for  comment  and 
without  a  30-day  delay  in  the  effective 
date.  Notice  and  opportiuiity  for 
comment  are  not  required  under 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
because  it  is  not  anticipated  that  such 
action  would  result  in  the  receipt  of 
useful  information  in  view  of  the 
technical  nature  of  the  amendment 

The  FHWA  has  determined  that  the 
technical  amendment  contained  in  this 
document  will  have  only  a  minimal 
economic  impact  Any  impact  would  be 
positive  since  the  amendment 
marginally  reduces  the  paperwork 
burden  on  motor  carriers.  Accordingly,  a 
full  regulatory  evaluation  is  not 
required.  For  the  above  reasons  and 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  the 
FHWA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

The  information  collection 

requirements  contained  in  49  CFR  part 
385  have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  96-511)  and  assigned 
the  control  niunber  of  2125-0544  which 
expires  on  May  31, 1992. 

The  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

list  of  Subjects  in  48  CFR  Part  385 

Highways  and  roads.  Motor  carriers, ' 
Motor  vehicle  safety,  Reporting  and 
recordkeeping  requirements. 

[Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.217  Motor  Carrier 
Safety.] 

Issued  on:  February  1, 1991. 
TJD.  Laison, 
Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  49,  Code  of 
Federal  Regulations,  subtitle  B,  chapter 
in  as  set  forth  below: 

PART  385— SAFETY  FITNESS 
PROCEDURES  [AMENDED] 

1.  The  authority  citation  for  49  CFR 
part  385  continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  2512: 49  U.S.C 
104,  504,  521(b)(5)(A),  and  3102: 49  CFR  1.48. 

2.  Part  385,  is  amended  by  revising  the 
Appendix,  Form  MCS-150— Motor 
Carrier  Identification  Report,  to  read  as 
follows: 
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Appendix  to  Part  S85-^onii  MCS-ISO.  Motor  Caniar  Identification  Report 
(Approved  by  OMB  under  control  number  2125-0544} 


0MB  No.  2126-0544 


o 


us  Deporw'«»«  0»  *onsoorWion 


MOTOR  CARRIER  IDENTIFICATION  REPORT 


tF  THE  ABOVE  LOCATION  (S  BLANK.  INCOfWECT.  OR  IS  A  DIVISION  OH  BRANCH,  PLEASE  I0ENT1FV  YOUR  COMPANY  S  PRINCIPAL  OFFICE  IN  THE  SPACE  BELOW. 


1.  NAME  OF  MOTOR  CARRIER 


2.  DBA  NAME 


Uui 
X  Q 


3.  STREET  ADDRESS/ROUTE  NUMBER 


4.  CITY 


5.  COUNTY 


6.  STATE 


7    ZIP  CODE  -f  4 


8.  PRINOPAL  PHONE  NUMBER 


( 


). 


9.  ICC  DOCKET  NUMBER 


MC 


10.  USDOT  NUMBER 


USOOT 


11.  OPERATION  CLASSIFM:aTION 
A.  Authorized  For  Hire    B.  Exempt  For  Hk* 
0. Migrant       E. US.  Mail        f  Other . 


C.  Private 


12.  CARGO  CLASSIFICATIONS:    (PImm  circit  HI  thtt  apply) 

A.  Oeneral  Freight  H.  Mobile  Homes 

B.  Household  Goods  I.  Machir>ery,  Large  Objects 

C.  Metah  Sheets,  Colls,  Rolls  J.  Fresh  Produce 
0.  Motor  Vehicles  K.  Liquids/Gases 

E.  Drtveaway^owaway  L.  Internwdal  Containers 

F.  Logs,  Poles,  Beams,  Lumber  M.  Passengers 

Q.  Building  Materials  N.  Oilfield  Equipment 


O.  Livestock 

P.  Grain,  Feed,  Hay 

O.  Coal/Coke 

R.  Meat 

S.  Gaitiage,  Refuse,  Trash 

T   US.  Mail 

U.  Chemicals 


V.  Commodities  Dry  Bulk 
W.  Refrigerated  Fpod 
X.  Beverages 
Y.  Paper  Products 
Z.  Other  (Specily) 


13.  CARRIER 
OPERATION 

A.  Interstate 


B.  Intrastate  Only- 
HazMal. 


C.  Intrastate  Only- 
Non-HazMat. 


14.  HAZARDOUS  MATERIALS  CARRIED    (Please  circle  all  that  apply)       (T)— fn  Cargo  Tar)lts       (P)— '"  Packages 


A.  Explosives  A 

B.  Explosives  B 

C.  Explosives  C 

D.  Flammable  Liquid 

E.  Flammable  Solid 

F.  Flammable  Gas 

Q.  Non-liammabie  Gas 


H.  Corrosives 

I.  Oxidizers 

J.  Poison  A 

K.  Poison  B 

L.  Combustible  Liquid 

M.  Radioactive  Material 

N.  Organic  Peroxide 


0.  Irritating  Material 
P.   ORM'  Material 
0.  Hazardous  Vl/aste 
R.  Etiological  Agent 
S.  Blasting  Agent 
T.  Hazardous  Substance 
U.  Cryogenics 


-P 
P 
P 
P 
P 
P 
P 


15.  EQUIPMENT 


OWNED 


TERM  LEASED 


TRIP  LEASED 


Straight 
Trucks 


Truck 
Tractors 


Trailers 


HazMat  Cargo 
Tank  Trailers 


HazMal  Cargo 
Tank  Trucks 


Buses 


16  DRIVERS  SUBJECT  TO  FMCSR 


100  Mile  Radius 


Beyond  100  Mile 
Radius 

TOTAL 


17.  CERTIFICATION  STATEMENT    llo  be  completed  by  art  authorized  ollicial) 


I.. 


Ipletu  piii\l  name) 


,  certify  that  I  am  familiar  with  the  Federal  Motor  Carrier  Safety  Regulations.  Under  penalties  of  perjury,  I  declare  that 
the  information  entered  on  this  report  is.  Id  the  best  of  my  Knowledge  and  belief,  true,  correct  and  complete. 


Signature 


Dale 


Title 


Form  MCS-ISO    (7-90) 
■UJNa00M4S1»4>-C 
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Nodoa 

The  Fonn  MCS-lSa  Motor  Cairtor 
Idenbficatian  Report  must  be  filed  by  aU 
motor  cwrtert  operating  in  interatete  or 
foreign  coHwweroe.  A  ziew  inotor  csrner  most 
file  Form  MCS-150  writhin  SO  days  after 
beginning  operations.  Exception:  A  motor 
carrier  that  has  received  written  notification 
of  a  safety  rating  from  the  Federal  Highway 
Administration  fFHWA)  need  not  file  the 
report  To  mail,  fold  the  completed  report  so 
that  the  self-addressed  postage  paid  panel  is 
on  the  outside.  This  report  is  required  by  49 
CFR  Part  385  and  authorued  by  49  U.S.C.  504 
(1982  k  Supp  III  1985). 

The  public  reporting  burden  for  this 
collection  of  informatioir  on  the  Form  MCS- 
150  IS  estimated  by  the  FHWA  to  average  20 
minutes.  If  you  wish  to  comment  on  the 
accuracy  of  the  estimate  or  make  suggestions 
for  reducing  this  burden,  please  direc'  your 
comments  to  Office  of  Management  and 
Budget  and  the  FHWA  at  the  following 
addressee: 

Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  Washingtoa 
DC  20503 
and 

Federal  Highway  Administration.  Office  of 
Motor  Carrier  Field  Operations.  HFO-ia 
400  7th  Street,  SW.  Washingtoa  DC  20590 

Instructiaiis  for  Completing  the  Motor  Cairlar 
Identfficatian  Rapott  (MCii-|8l) 

(Please  Print  or  Type  All  Information) 

1.  Enter  the  name  of  the  business  entity  (i  e. 

corporation,  partnership,  or  individual) 
that  owns  and  controls  the  motor  carrier 
operation. 

2.  If  the  business  entity  is  operating  under  a 

name  other  than  that  in  Block  1,  i.e. 
**trade  name",  enter  that  name. 
Othenvise,  leave  blank. 

3.  Enter  the  principal  place  of  business 

(where  all  safety  records  are  mamtained) 
street  address. 

4.  Enter  the  city  where  the  principal  place  of 

business  is  located. 


S.  Batar  the  nana  of  the  county  in  which  the 
principal  place  of  business  is  located 

8.  Enter  the  tW4atter  postal  abbraviation  for 
the  State,  or  the  name  of  the  Canadian 
Province  or  Mexican  State,  in  which  the 
principal  place  of  business  is  located. 

7.  Enter  the  zip  code  nnmbar  ooireaponding 

with  the  street  address. 

8.  Enter  the  telephone  number  including  area 

code  of  the  principal  place  of  business. 

9.  Enter  the  motor  carrier  'MC  number  under 

which  the  Interstate  Commerce 
Commission  (ICC)  issued  your  operating 
authority,  if  appropriate.  Otherwise, 
enter  "N/A." 

10.  Enter  the  identification  number  assigned 

to  your  motor  carrier  operation  by  the 
U.S.  Department  of  Transportation,  if 
Icnown.  Otherwise,  enter  "unknown." 

11.  Circle  appropriate  classification.  Circle  all 

that  apply.  If  F  "other"  is  circled,  enter 
the  type  of  operation  in  the  space 
provided. 

A.  Authorized  For  Hire 

B.  Exempt  For  Hire 

C.  Private 

D.  Migrant 

E.  U.S.  Mail 

F.  Other 

Authorized  For  Hire — transportation  for 
compensation  as  a  common  or  contract 
carrier  of  property,  owned  by  others,  or 
passengers  under  the  provisions  of  the 
ICC. 

Exempt  For  Hire — transportation  for 
compensation  of  property  exempt  from 
the  economic  regulation  by  the  ICC. 

Private — transportation  of  property,  owned 
or  leased  by  the  motor  carrier,  in 
furtherance  of  a  commercial  enterprise 
other  than  for-hire  transportation. 

Migrant — interstate  transportation, 
including  a  contract  cairier,  but  not  a 
common  carrier  of  3  or  more  migrant 
workers  to  or  ftom  their  employment  by 
any  motor  vehicle  other  than  a  passenger 
automobile  or  station  wagon. 

U.S.  Ma//— transportation  of  U.S.  Mail 


ondar  contract  with  the  U.S.  Postal 
Service. 

12.  Circle  the  letter  of  the  types  of  cargo  you 

usually  transport.  If  Z  "other,"  is  circled 
enter  die  name  of  the  commodity  in  the 
space  provided. 

13.  Circle  the  appropriate  type  of  operation. 

A.  Interstate 

B.  Intrastate,  transporting  hazardous 
materials  (49  CFR  100-178) 

C.  Intrastate,  NOT  transporting  hazardous 
materials. 

Interstate — transportation  of  persons  or 
property  across  State  lines,  including 
international  boundaries,  or  wholly 
%vithin  one  State  as  part  of  a  through   ' 
movement  that  originates  or  terminates 
in  another  State  or  country. 

Intrastate — transportation  of  persons  or 
property  wholly  within  one  State. 

14.  Circle  the  letter  of  a/y  of  the  types  of 

hazardous  materials  (HM)  you  transport 
In  the  columns  following  the  HM  types, 
either  aide  7  if  the  HM  is  transported  in 
cargo  tanks  or  P  if  the  HM  is  transported 
in  other  packages. 

15.  Enter  the  total  number  of  vehicles  owned, 

term  leased  and  trip  leased,  that  are,  or 
can  be,  operational  the  day  this  fonn  is 
completed. 

16.  Enter  the  number  of  drivers  used  on  an 

average  work  day.  Pari-Ume,  casual, 
term  leased,  trip  leased  and  company 
drivers  are  to  be  included. 
100  mile  radius  driver—*  driver  that 
operates  within  a  100  air-mile  radius  of 
the  normal  work  reporting  location. 

17.  Print  or  type  the  name,  in  the  space 

provided,  of  the  individual  authorized  to 
sign  documents  on  behalf  of  the  entity 
listed  in  Block  1.  That  individual  must 
sign,  date,  and  show  his  or  her  title  in  the 
spaces  provided.  (Certification 
Statement  see  40  CFR  385.21  and  385.23) 

[FR  Doc.  91-3124  FUad  2-8-»l;  8.-4S  am]     . 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubHc  of  the 
proposed  Issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mle 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Maricating  Sarvica 

7CFRParta911aml915 

[Docket  No.  FV-»1-242Pfl] 

Expanaaa  and  Aaaassnnant  Rataa  for 
tha  Markating  Ordara  Covaring  Umaa 
and  Avocadoa  Grown  In  Florida 

AOENCV:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
authorize  expenditiu^s  and  establish 
assessment  rates  under  Marketing  Order 
Nos.  911  and  915  for  the  1991-92  fiscal 
year  (April  1-March  31)  for  each 
marketing  order.  These  proposed 
expenditures  and  assessment  rates  are 
needed  by  the  administrative 
committees  established  tmder  these 
orders  to  pay  their  expenses  and  collect 
assessments  from  handlers  to  pay  those 
expenses.  The  proposed  action  would 
enable  these  committees  to  perform 
their  duties  and  the  programs  to  operate. 
DATca:  Comments  must  be  received  by 
February  21, 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Clei^, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456,  room  2525-S, 
Washington,  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  ntmiber,  date,  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  D.  Rasmussen.  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2525-S.  Washington, 
DC  20090-6456:  telephone:  (202)  475- 
3918. 


SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  is  issued  under  the 
Marketing  Agreement  and  Marketing 
Order  Nos.  911  (7  CFR  Part  911) 
regulating  the  handling  of  limes  grown 
in  Florida,  and  915  (7  CFR  Part  915) 
regulating  the  handling  of  avocados 
grown  in  South  Florida.  These 
agreements  and  orders  are  effective 
tmder  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674),  hereinafter  referred  to 
as  the  Act 

This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Piu^uant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  Impact  of  the 
this  proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  tinduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  18  handlers  of  Florida 
limes  and  42  handlers  of  Florida 
avocados  subject  to  regulation  tmder 
these  marketing  orders,  and  about  260 
lime  producers  and  300  avocado 
producers  in  Florida.  Small  agricultrual 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  receipts  of 
less  than  $500,000,  and  small  agriciiltural 
service  finns  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

Each  marketing  order  administered  by 
the  U.S.  Department  of  Agriculture 
(Department)  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  Department  for  approval.  The 


members  of  administrative  committees 
are  handlers  and  producers  of  the 
regulated  commodities.  They  are 
familiar  with  the  committees'  needs  and 
with  the  costs  for  goods,  services,  and 
persoimel  in  their  local  areas  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directiy  affected 
persons  have  an  opportunity  to 
participate  and  provide  input 

The  assessment  rate  recommended  by 
each  administrative  committee  is 
derived  by  dividing  anticipated 
expenses  by  the  expected  shipments  of 
the  commodity  in  bushels  (55  potmds). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committees'  expected 
expenses.  Recommended  budgets  and 
rates  of  assessment  are  usually  acted 
upon  by  the  committees  shortly  before  a 
season  starts,  and  expenses  are  incurred 
on  a  continuous  basis.  Therefore,  budget 
and  assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Florida  Lime  Administrative 
Committee  (FLAC)  met  January  9, 1991, 
and  imanimously  recommended  a  1991- 
92  budget  with  expenditures  of  $269,000 
and  an  assessment  rate  of  $0.18  per 
bushel  (55  poimds)  of  assessable  limes 
shipped  under  M.0. 911.  Budgeted 
expenditures  for  1990-91  were  $244,000. 
while  the  assessment  rate  was  $0.18. 
FLAC  assessment  income  for  1991-92  is 
estimated  at  $252,000,  based  on 
shipments  of  1,400,000  bushels  of 
assessable  limes,  and  interest  income 
estimated  at  $11,000.  The  FLAC  plans  to 
draw  funds  from  its  reserve  of  about 
$266,222  to  cover  the  projected  $6,000 
deficit  for  1991-92. 

Major  expenditure  items  in  the  FLAC 
budget  for  the  1991-92  fiscal  year, 
compared  with  those  budgeted  for  1990- 
91  (in  parentheses),  are  $157,000 
($112,000)  for  program  administration. 
$102,000  ($101,500)  for  production 
research,  and  $ia000  ($30,000)  for 
market  development  and  public 
relations.  The  administration  category 
includes  expenditures  for  employee 
salaries  and  benefits,  office  operations, 
a  financial  audit  marketing  order 
enforcement  FLAC  travel  a 
contingency  reserve,  and  various 
miscellaneous  expenses.  A  $25,000 
expenditure  item  in  the  FLACs  budget 
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has  been  shifted  from  a  proposed  fund 
to  pay  inspection  costs  to  the 
contingency  fund.  FLAG  management 
recommended  this  action  after  being 
informed  that  expenditures  to  pay 
inspection  costs  are  not  authorized 
under  the  order.  Research  for  limes 
includes  $2SJOOO  for  a  water  table  study 
by  Ghiota  Inc  $70,500  for  a  post-bloom 
drop  study  and  16.500  for  a  grove 
management  study  by  the  University  of 
Florida.  Market  development  includes  a 
buyer  tour  ($2,000)  and  harvest  festival 
tours  ($3,000)  by  the  Florida  Department 
of  Agriculture,  and  $5,000  for  projects  to 
be  developed  later.  The  research  and 
market  development  projects  will  be 
submitted  later,  once  they  are 
recommended  by  the  FLAC 

The  Avocado  Administrative 
Committee  (AAC)  met  January  0. 1901. 
and  unanimously  recommended  a  1901- 
92  budget  widi  expenditures  of  $187,000 
and  an  assessment  rate  of  $0.16  per 
bushel  (55  pounds)  of  assessable 
avocados  shipped  under  M.0. 915. 
Budgeted  expenditures  for  1990-91  were 
$lS0i500^  while  the  assessment  rate  was 
$ai6.  AAC  assessment  income  for  1991- 
92  is  estimated  at  $15e,00a  based  on 
shipments  of  9754)00  bushels  of 
assessable  avocados,  and  interest 
income  estimated  at  $7,00a  The  AAC 
plans  to  draw  funds  from  its  reserve  of 
about  $152,624  to  cover  the  projected 
$24,000  deficit  for  1901-02. 

Major  expenditure  items  in  the  AAC 
budget  for  the  1901-92  fiscal  year, 
conq>ared  with  du>se  budgeted  in  1990- 
91  (in  parentheses),  are  $143,000 
($91000)  for  program  administration. 
$34,000  ($57,500)  for  production 
research,  and  $iaO0O  ($30,000)  for 
market  development  and  public 
relations.  Hu  administration  category 
includes  expenditures  for  employee 
salaries  and  benefits.  ofBce  operations, 
a  financial  audit,  marketing  order 
enforcement,  AAC  travel  a  contingency 
reserve,  and  various  miscellaneous 
expenses.  An  $16^)0  expenditure  item 
in  the  AACs  budget  has  been  shifted 
from  a  proposed  fond  to  pay  inspection 
costs  to  die  contingency  fund.  AAC 
management  recommended  this  action 
after  being  isfoimed  that  expenditures 
to  pay  inspection  costs  are  not 
authorized  under  the  order.  Research  for 
avocadoe  includes  $254)00  for  a  water 
table  study  by  Ghioto.  Inc^  $2,500  for  a 
tree  topping  and  thinning  study  md 
$6,500  for  a  grove  management  study  by 
the  University  of  Florida.  Market 
development  includes  a  buyer  tour 
($24)00)  and  harvest  festival  tours 
($3,000)  by  the  Florida  Department  of 
Agriculture,  and  $54)00  for  projects  to  be 
developed  later.  The  reseandb  and 


market  development  projects  will  be 
submitted  later,  once  they  are 
recommended  by  the  AAC 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  si^iificantly  offset  by 
the  benefits  derived  fit)m  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  comment  period  of  10  days  is 
deemed  appropriate  for  this  action, 
because  approval  of  the  expenses  and 
assessments  rates  must  be  expedited. 

The  fiscal  year  for  these  marketing 
orders  begins  on  April  1. 1991,  and  the 
committees'  expenses  are  incurred  on  a 
continuous  basis. 

List  of  Subjects  in  7  CFR  Parts  911  and 
918 

Avocados,  Limes,  Marketing 
agreements.  Reporting  and 
recordkeeping  requirements. 

For  the  reas<HU  set  forth  in  the 
preamble,  it  is  proposed  that  |i  911.230 
and  915.230  be  added  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  911  and  915  continues  to  read  as 
follows: 

Aothoritr  Sees.  1-19, 48  Stat  31.  at 

amended:  7  U.8.C.  001-674. 

2.  New  1 1 011.230  and  915.230  are 
added  to  read  as  follows: 

PART  $1 1-LIME8  GROWN  IN 
FLORIDA 


1911.230 

Expenses  of  $280,000  by  the  Florida 
Lime  administrative  Conunittee  are 
authorized,  and  an  assessment  rate  of 
$0.18  per  bushel  (55  pottnds)  of 
assessable  limes  is  established  for  the 
fiscal  year  ending  March  31, 1992.  Any 
unexpended  funds  from  the  1990-01 
fiscal  year  may  be  carried  over  as  a 
reserve. 

PART  •1ft-AV0CA008  GROWN  IN 
SOUTH  FLORIDA 


1918.230 

Expenses  of  $187,000  by  the  Avocado 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.16  per  bushel  (55  pounds)  of 
assessable  avocados  is  established  for 
the  fiscal  year  ending  March  31, 1992. 
Any  unexpended  funds  from  the  1990-91 
fiscal  year  may  be  carried  over  as  a 
reserve. 


Dated:  February  S,  1991. 
IVUUam  |.  Doyle. 

Associate,  Deputy  Director,  Fruit  and 
Vegetable  Division. 

(PR  Doc.  91-3204  Filed  2-8-91: 8:45  am] 
■LUNQ  coos  »4ie-af-H 


DEPARTMENT  OF  TRANSPORTATION 
Fvd^ral  Aviation  Administration 
14CFRPart3$ 

[Docket  No.  90-NM-264-AO] 

Alrworthlnosa  DIracttvaa;  Boaing 
Modal  757  Sartaa  Airplanaa 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


r.  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  which  would  require 
the  inspection  and  modification  or 
replacement  of  certain  passenger  door 
disarm  cables.  This  proposal  is 
prompted  by  in-service  reports  of 
broken  cables.  This  condition,  if  not 
corrected,  is  a  hazard  to  personnel  who 
may  open  an  affected  armed  door  from 
the  outside. 

DATtt:  Comments  must  be  received  no 
later  than  April  3, 1991. 
ADOfinaas:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  OO-NM- 
2e4-AD,  1601  Und  Avenue  SW.,  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Und  Avenue 
SW.,  Renton.  Washington. 
FOR  FURTNan  amiUNATKM  contact: 
Mr.  Terrell  W.  Rees,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2785. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington  90055-4056. 
MumMmmrun  wmnMAJHiH: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
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should  Identify  the  Rules  Dodcet  number 
and  be  sufaooitted  in  diq>Ucat«  to  tlM 
address  specified  above.  Ail 
communications  received  on  or  before 
the  closing  date  for  comments  spectfled 
above  will  be  considered  by  the 
Administrator  before  taidng  action  on 
the  proposed  nde.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  win  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  La  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  go-^4M-264-AD.''  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

Doors  number  1. 2.  and  4  left  and  right 
on  Boeing  Model  757  airplanes  are 
equipped  with  a  disarm  cable  which 
operates  when  the  door  is  opened  frtnn 
the  outside,  and  functions  to  discmn  the 
escape  slide  and  the  powered  opening 
feature  of  the  door.  Reports  have  been 
received  indicating  that  this  cable  may 
bind  and  break  when  the  cable  end 
projecting  beyond  a  swaged  ball  has 
insufficient  clearance  to  a  pin.  If  an 
armed  door  with  a  broken  disarm  cable 
is  operated  from  the  outside,  the  door 
will  pneumatically  power  open  and  the 
slide  will  deploy  from  the  door.  This 
condition,  if  not  corrected,  could  result 
in  an  operator  being  knocked  off  a  stand 
to  the  ground.  The  slide  may  also 
automatically  inflate,  creating  a  further 
potential  for  injury. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-52-0052, 
dated  August  30, 1990,  which  describes 
procedures  for  inspecting  and  measuring 
the  disann  cables  at  the  affected  doors 
and,  depending  on  what  is  found,  either 
modifying  or  replacing  the  disarm 
cables. 

Since  this  condition  is  likefy  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AlD  is  proposed 
wliich  vrould  require  the  measuremoxt 
and  inspection  of  the  affected  passenger 
door  disarm  cables,  and  depending  on 
what  is  found,  eidier  modifying  or 
replacing  the  affected  passenger  door 


disarm  cables  in  accordance  with  the 
service  bulletin  previoasly  described. 

There  are  approximatefy  278  Model 
757  series  airplanes  of  die  aflbcted 
design  in  the  woridwide  fleet  It  is 
estimated  that  143  airplanes  of  U3. 
registry  would  be  afCected  by  this  AD.  In 
the  unlikefy  worst-case  scenario  in 
which  inspections  reveal  that  all  cables 
must  be  replaced,  it  would  take 
approximately  30  manhours  per  airplane 
to  accomplish  the  required  actions,  at  an 
average  labor  cost  of  $40  per  manhour. 
The  cost  of  required  parts  under  tliese 
circumstances  would  beS7.200  per 
airplane  ($l«200/doar  X  6  docvs).  Based 
on  these  figures,  the  imnritnnm  total  cost 
impact  of  tia  AD  on  133.  operators 
would  be  $l,2S2,6ea 

It  is  estimated,  however,  that  no  mote 
than  five  percent  of  the  disarm  cables  at 
the  more  heavily  utilized  doors  would 
require  replacement.  Therefore,  die 
more  likely  estimated  total  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $62,634. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  Ais  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  diat  this  proposed  regulation  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034.  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  die  Regulatory  Flexibilify  Act 
A  copy  of  the  draft  evaluation  {Hepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  89 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authorify 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART3»-{AMENDE0] 

1.  The  authority  citation  for  part  89 
continues  to  read  as  follows: 


jr:  48  UAClSB4(a),  1421  and  1423: 

48  UAC  108(1}  (Raviswl  Pub.  L  97-448, 
Janaary  12, 1881):  and  14  CFR  11 J8. 


(88.18 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  ^ipliet  to  Model  757  serial 
airpluias,  aa  Ustad  in  Boeing  Service 
Bulletin  757-62-00S2,  dated  Ai«ast  30. 
1990,  certificated  in  any  category. 
Compliance  required  within  tiie  next  30 
days  after  the  effectlre  date  of  tUs  AO, 
onleaa  praviouely  aooompUtiied. 

To  prevent  the  liazard  of  an  unexpected 
powered  door  opening  and  escape  riide 
deployment  wiwa  groond  perMimel  open  aa 
anned  paaaenger  door  widi  a  broken  disann 
cable  from  tlw  ootside.  acoompiiah  the 
following: 

A.  For  passinger  ioan  1,  left  and  ri^  and 
2.  left  and  right:  Meaaura  tlia  dearanne 
between  tlie  lower  end  of  tlie  disann  calile 
and  the  pin  In  the  disann  lever,  in  accordance 
with  Boeing  Servioe  Balietin  757-82-0062. 
dated  August  30. 1900. 

L  If  the  clearance  between  the  end  of  the 
cable  and  tlie  pin  is  lesa  than  0.010  tndi.  prior 
to  further  flight  inspect  the  cable  for  damage 
or  breakage. 

a.  If  the  cable  is  damaged  or  broken,  prior 
to  fordier  fliglit  replace  the  cable  in 
accordance  witii  the  service  Imlletin. 

b.  ff  the  cable  is  not  damaged  or  broken, 
grind  the  cable  end  flash  widi  the  swaged 
ball  and  refaistall  the  coble  into  the  door  in 
accordanoe  writk  the  senrioe  bulletin. 

2.  If  the  clearance  is  OJOIO  inch  or  mora,  eo 
modificatioa  or  replacement  is  required. 

8.  Functionally  test  the  door  in  accordance 
with  the  service  Imlletin. 

E  For  passenger  doors  4.  left  and  right 
I^isconnect  the  disann  cable  from  the  disann 
lever  on  die  door  handle  l>ox.  and  inspect  the 
cable  far  damage  or  breakage  in  accordance 
with  the  servioe  tralletin. 

1.  Prior  to  further  flight,  replaoe  any 
damaged  or  bndcen  cable  in  acoordonce  with 
the  service  hullfftln. 

2.  For  any  cable  that  is  not  damaged  or 
broken,  grind  the  cable  end  flush  with  tiie 
swaged  ball  and  reinstall  tlie  cable  into  the 
door,  in  accordance  with  ttie  servioe  i>aHetin. 

3.  Functionally  test  tlw  door  in  accordeBoe 
with  tha  servioe  bulletin. 

C  An  alternate  means  of  compliaoce  or 
adjustment  of  the  compliance  time,  wliich 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  tlie  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Aiiplane  Directorate. 

Note:  Hie  request  should  be  submitted 
directly  to  the  Manager.  Seattle  ACO,  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  The  PI  will  tlien  forward 
comments  or  concurence  to  die  Seattle  ACO. 

D.  Special  flight  permits  may  be  isened  in 
accordance  widi  FAR  2L107  end  21.109  to 
operate  airplanes  to  s  base  in  order  to 
comply  with  die  requiremeots  of  tliis  AO. 

AD  persons  affected  by  this  directive  who 
liave  not  already  received  the  appropriate 
eenrioe  d^Wl^li^tf^*t  from  tlw  manufauturer 
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■ay  obtain  oopiM  apaa  raqoMt  to  Booiiif 
Coamardal  AiipiaiM  Group,  P.O.  Bm  S707, 
Soottk.  Wuhiagtaa  881M.  ThMO  docuBMntt 
may  bo  txaialnod  at  tbo  PAA.  Northwoat 
llowntaiB  Raglaa.  l^aiupatt  Aliplaiia 
OInctanIa,  laoi  Und  AvMuia  8W..  Rantoo, 
Waahingtoa 

laauad  in  Rantoo.  Washington,  on  Fabniary 
1.1991. 

Um7A.lCallk. 

Managm;  Tnnaport  AJiptaim  Dinctonte, 
Aircraft  Certification  Serrica. 

(FR  Doc.  91-nS5  PUad  l-S-Ol;  8:45  am] 
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Branch,  ANM-113:  telephone  (206)  227- 
214&  Mailing  addrett:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Und  Avenue  8W., 
Renton.  Washington  9e05fr-405e. 


AkplanM  EqulpfMd  wWi  LucM  Starter 
Motor*  Part  Numbora  CS114-04. 
CS1 14-05,  CS1 14-07.  and  C81 14-00 


If;  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 


f.  This  notice  proposes  to  adopt 
a  new  airworthiness  d^ective  (AD), 
applicable  to  certain  British  Aerospace 
Model  ATP  series  airplanes,  which 
would  require  repetitive  detailed  visual 
inspections  for  damaged  or  loose 
securing  nuts  and  locking  tab  washers 
used  to  secure  the  engine  starter  motor 
section  to  the  starter  motor  clutch 
housing,  and  repair,  if  necessary;  and 
eventual  modification  of  the  starter 
motors.  This  proposal  is  prompted  by  a 
report  of  the  separation  of  the  motor 
section  from  the  clutch  housing  due  to 
loose  or  damaged  securing  nuts  and 
locking  tab  washers.  This  condition,  if 
not  corrected,  could  result  in  loss  of 
engine  oil  and  damage  to  the  engine. 
DATU:  Comments  must  be  received  no 
later  than  April  1, 1901. 
ADOWmia:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  AdmMstration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  go-NM- 
28e-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  980SS-40S6.  The  applicable 
service  information  may  be  obtained 
from  Britiah  Aerospace.  PLC  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Airport 
Washington.  DC  20041-0414.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW.,  Renton,  Washington. 
PON  niRTNiR  mnnumoH  contact 
Mr.  William  Schroeder,  Standardization 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoMd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  00-NM-2a6-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA),  in  accordance  with 
existing  provisions  of  a  bilateral 
airworSiiness  agreement  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  Britibh  Aerospace 
Model  ATP  series  airplanes  equipped 
with  Lucas  starter  motors.  Part  Numbers 
C5114-04.  C5114-05,  C5114-07.  and 
C5114-08.  There  has  been  a  recent 
report  of  the  separation  of  the  engine 
starter  motor  section  from  the  starter 
motor  clutch  housing  due  to  damaged  or 
loose  securing  nuts  and  locking  tab 
washers.  This  condition,  if  not 
corrected,  could  result  in  loss  of  engine 
oil  and  eventual  damage  to  the  engine. 

British  Aerospace  has  issued  Service 
Bulletin  No.  ATP-60-3,  dated  September 
10. 1990,  which  describes  procedures  for 
repetitive  detailed  visual  inspections  for 
damaged  or  loose  securing  nuts  and 
locking  tab  washers  used  to  secure  the 
left  and  right  engines'  starter  motor 
section  to  the  starter  motor  clutch 


housing,  and  repair,  if  necessary.  British 
Aerospace  has  also  issued  Service 
Bulletin  ATP-80-4,  dated  November  23. 
1990,  which  describes  procedures  to 
install  new  bolts  and  washers,  replacing 
the  existing  studs,  tab  washers,  and 
nuts.  These  British  Aerospace  service 
bulletins  reference  Lucas  Service 
Bulletins  CS114-80-8  and  C5114-«(V-A9 
for  additional  information.  The  United 
Kingdom  CAA  has  classified  these 
service  bulletins  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  1 21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  repetitive  detailed  visual 
inspections  for  damaged  or  loose 
securing  nuts  and  lodking  tab  washers 
used  to  secure  the  motor  section  to  the 
clutch  housing,  and  repair,  if  necessary; 
and  eventual  modification  of  the  starter 
motors;  in  accordance  with  the  service 
bulletins  previously  described. 

It  is  estimated  that  5  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  two 
manhoiuv  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  required  parts  will  be  provided  by 
the  manufacturer  to  operators  at  no  cost. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $400. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant  . 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3]  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 
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list  of  Subfacts  ia  14  CFR  Part  M 

Air  transportatioo.  Aircraft  Aviation 
safety,  Safety. 

Hie  Fropoead  AmaiHuueut 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART39-1AIIEIIDED1 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C  106(g]  (Revised  Pub.  L  97-449. 
January  12, 1963);  and  14  CFR  11.89. 

(39.13   [Amandad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aeiospaoo:  Applies  to  Model  ATP 
series  aiiplanes;  eqnipped  with  Lucas 
starter  motors.  Part  Numbers  C6114-04, 
C5114-0S,  C5114-07,  and  06114-06; 
certificated  in  any  category.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  loss  of  engine  oil  and  damage  to 
the  engine,  accomplish  the  following: 

A  Within  30  days  after  the  effective  date 
of  this  AD,  and  thereafter  at  intervals  not  to 
exceed  250  hours  time-in-service,  perform  a 
detailed  visual  Inspection  of  the  securing  nuts 
and  locking  tab  wariiers  used  to  secure  the 
motor  sectioa  to  tlie  dntcfa  housing,  in 
accordance  widi  Btitiflh  Aerospace  Service 
Bulletin  ATP-8(M,  dated  September  10, 1990. 
If  any  parts  are  damaged  or  loose,  prior  to 
farther  flight  repair  in  accordance  with  the 
service  bulletin. 

Note:  The  British  Aerospace  Service 
Bulletin  references  Lacas  Service  Bulletins 
C6114-80-«  and  05114-80-0  for  additional 
information. 

B.  Within  ISO  days  after  the  efiactive  date 
of  this  AD.  replace  existing  studs  80220185, 
tab  washers  SP42C.  and  nuU  A240P,  vrith 
new  bolts  N137210-14  and  washers  Asl2943, 
and  lock  new  twlta  wiA  tie  wlie,  in 
accordance  wHh  British  Aerospace  Service 
Bulletin  ATP-8IM,  dated  November  23. 1990. 
This  modifcation  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  A.  of  this  AO. 

Note:  The  British  Aerospace  Service 
Bulletin  references  Lucas  Service  05114-80- 
A9  for  additional  Infonnation. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  coraplianoe  time,  whidi 
provides  an  acceptable  level  of  safety,  may 
be  used  tdien  approved  by  the  Manager. 
Standardizatkm  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

NolK  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch,  ANM-llS,  and  a  copy  sent  to  die 
oognlsant  FAA  Prindpal  Inspector  (F().  The 
n  will  tiien  forward  comawnts  or 
concuireaoe  to  the  Manager.  Standardization 
Branch.  ANM-113. 


D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  2L1S7  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  reqoirements  of  thia  AD. 

All  persons  affected  by  this  (Urective  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  British 
Aerospace,  Fl£.  Ubrsrian  for  set  vice 
Bulletins,  P.O.  Box  17414,  Dulles  Intemational 
Airport.  Weshington,  DC  20041-0414.  These 
documents  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Aiiplane  Directorate,  1801  Lind  Aveooe  SW.. 
Renton,  Washington. 

Issued  In  Renton.  Washington,  on  )anuary 
30,1991. 

Steves  B.  WaOaoa. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc  91-3151  Filed  2-8-81;  8:45  am] 
iHJJNO  COOK  4SIS-tS-« 


14CFRPart39 

[Docket  Na  M-IIM-271-AD] 

Alrworthlneas  Directhrea;  BrMah 
Aerospace  Model  BAe  146-100A  and 

^R^^^^^^V  ^W^^^p    ■  ^e^^^fca#^P^^  ^^^^e  I^^^B  ^%HOvV^H^V^P 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  lids  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  146-lOOA  and  BAe  146-200A 
series  airplanes,  which  would  require 
visual  inspections  to  detect  incorrect 
positioninjg  of  the  earth  stud  on  the 
avionics  rack  at  Frame  17  and  chafing 
damage  to  adjacent  wiring  harnesses, 
and  repair,  if  necessary.  This  proposal  is 
prompted  by  a  recent  rei>ort  of  chafing 
of  the  wiring  harness  on  an  earth  stud  at 
the  rear  of  the  avionics  rack.  This 
condition,  if  not  corrected,  could  result 
in  failure  or  improper  functioning  of  the 
wing  flap,  landing  gear  anti-skid,  and 
turbine  vibration  indication  systems. 
dates:  Comments  must  be  received  no 
later  than  April  3. 1991. 
ADONESSES:  Send  comments  on  the 
proposal  in  duplicate  to  tiie  Federal 
Aviation  Admhdstration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
271-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace.  PLC,  Librarian 
for  Service  Bulletins.  P.O.  Box  17414, 
Dulles  Intemational  Airport 
Washington,  DC  20041.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 


Airi^aoa  Directorate.  1601  Lind  Avenue 
SW..  Renton.  Washington. 


MKM  CONTACTt 
Mr.  William  Sdvoeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Re^on,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

SUPPtEMENTARV  MFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  Identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  nde.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-271-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  conmienter. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA),  in  accordance  with 
existing  provisions  of  a  bilateral 
airwordiiness  agreement  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  British  Aerospace 
Model  BAe  146-lOQA  and  -200A  series 
airplanes.  There  has  been  a  recent  report 
of  chafing  of  a  wiring  harness  on  an 
earth  stud  at  the  rear  of  the  avionics 
rack.  This  condition,  if  not  corrected, 
could  result  in  failure  or  improper 
functioning  of  the  wing  flap,  landing 
gear  anti-skid,  and  turbine  vibration 
indication  systems. 

British  Aerospace  has  issued  Service 
Bulletin  24-60.  dated  May  31. 1990. 
which  describes  procedures  to  perform 
visual  inspections  to  detect  incorrect 
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positioning  of  the  earth  stud  on  the  rear 
of  the  avionics  rack  and  chafing  damage 
to  adjacent  wiring  harnesses,  and  repair, 
if  necessary.  Tlie  United  Kingdom  CAA 
has  classified  this  service  buUetin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  this  AD  requires  visual 
inspections  to  detect  incorrect 
positioning  of  the  earth  stud  on  the  rear 
of  the  avionics  rack  and  chafing  damage 
to  adjacent  wiring  harnesses;  and  repair, 
if  necessary,  in  accordance  with  the 
service  bulletin  previously  described. 

It  is  estimated  that  69  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  1  man 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AO  on  U.S.  operators  is 
estimated  to  be  $2,760. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DCir  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
postive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjacts  in  14  CFR  Part  39: 

Air  transportatioa  Aircraft  Aviation, 
safety.  Safety. 

Tha  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autfaoiity:  49  U.S.C  13S4(a),  1421  and  1423; 
49  U.S.C  106(g)  (ReviMd  Pub.  L  07-448, 
January  12. 1S63);  and  14  CFR  IIM. 

139.13   [Amandad] 

2.  Section  3ai3  Is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Btitiah  AaraapaoK  Applies  to  Model  BAe 
146-loaA  and  BAa  146-200A  teriei 
airplanea.  certificated  in  any  category. 
Compliance  is  required  a*  indicated, 
unless  previously  accomplished. 
To  prevent  failure  or  improper  functioning 
of  the  wing  Oap.  land  gear  anti-skid,  and 
turbine  vibration  indication  system, 
accomplish  the  following: 

A.  Within  30  days  after  the  elective  date 
of  this  AD,  perform  a  visual  inspection  of  the 
earth  stud  on  the  avionics  rack  at  Frame  17, 
in  accordance  with  British  Aerospace  Service 
Bulletin  24-40.  dated  May  31, 1990. 

1.  If  the  earth  stud  is  approximately  33.0 
inches  from  the  airplane's  center  line,  prior  to 
further  flight  perform  a  vistial  inspection  of 
the  adjacent  wiring  harnesses  for  chafting 
damage,  and  recUp  any  harnesses  to  ensure 
adequate  clearance  between  wire  harnesses 
and  the  earth  stud,  in  accordance  with  the 
service  bulletin.  Repair  or  replace  any 
damaged  wires  prior  to  further  flight 

2.  If  the  earth  stud  is  not  positioned 
approximately  33.0  inches  from  the  airplane's 
center  line,  prior  to  further  flight  accomplish 
the  following: 

a.  Perform  an  inspection  of  the  adjacent 
wiring  harnesses  for  signs  of  chafing  damage, 
and.  if  damage  is  found,  repair  or  replace  any 
damaged  wires  prior  to  further  flight  in 
accordance  with  the  service  bulletin. 

b.  Remove  the  existing  earth  stud  and 
install  a  new  earth  stud  having  the  same  part 
number  in  accordance  with  Figure  1  of  the 
service  bulletin. 

c.  Move  and  resecure  any  wiring  harnesses 
that  may  contact  the  earth  stud,  in 
accordance  with  the  service  bulletin. 

E  An  alternate  means  of  compUance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager.  Standardization 
Branch.  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  In^iector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch.  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.198  to 
operate  airplanes  to  a  base  in  order  to 
comply  writh  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  information  from  the  manufacturer 
may  obtain  copies  upon  request  to  British 


Aerospace,  PLC  Librarian  for  Service 
Bulletins,  P.O.  Box  17414,  Dulles  International 
Airport  Washington.  DC  20041.  This 
information  may  l>e  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1001  Lind  Avenue  SW., 
Renton,  Washington. 

Issued  in  Renton,  Washington,  on  February 
1,1981. 

LaroyAKaith. 

Manager,  Transport  Airplam  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  91-3156  nied  2-8-81;  a-45  am] 
■HJJNQ  COOl  4S1«-1S-M 


14  CFR  Part  39 

(Docket  Na  90-NM-290-AD] 

AlrwortMnMS  DirtcUvM;  QwMral 
Dynamics  Modala  240,  T-29,  and  C- 
131A  (MIKtary)  Sartoa  Alrplanaa 

AacfiCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  General  Dynamics  Models 
240,  T-29,  and  C-131A  (Military)  series 
airplanes,  which  would  require  an 
inspection  for  missing  or  worn  elevator 
hinge  pins,  and  replacement  if 
necessary.  This  proirasal  is  prompted  by 
reports  of  binding  and  worn  elevator 
hinge  pins,  and  the  determination  that 
an  elevator  hinge  pin  was  missing  from 
an  aircraft  whidi  was  involved  in  an 
accident  This  condition,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane. 
dates:  Comments  must  be  received  no 
later  than  April  1. 1991. 
AODRESSCS:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  90^'M- 
290-AD.  1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
fivm  General  Dynamics,  Convair 
Division.  P.O.  Box  85377,  San  Diego. 
California  9213&  This  information  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington,  or  the  Los  Angeles 
Aircrafi  Certification  Office.  3229  East 
Spring  Street  Long  Beach.  California. 
TOR  nmnini  mtormatkm  contact: 
Mr.  Greg  Edwards,  Aerospace  Engineer, 
Los  Angeles  Aircrafi  Certification 
Office,  ANM-120L.  FAA.  Northwest 
Mountain  Region.  3229  East  Spring 
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Street  Long  Beach.  California  90806; 
telephone  (213)  988-5237. 
SUPKIMINTAIIY  information: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above  will  be 
considered  by  the  Administrator  befora 
taking  action  on  the  proposed  rule.  The 
proposals  contained  in  this  Notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-290-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  September  8, 1989,  a  General 
Dynamics  Convair  Model  340  airplane 
was  destroyed  in  an  accident.  The 
investigation  revealed  that  a 
contributing  factor  may  have  been  loss 
of  elevator  control  due  to  a  loose, 
binding,  or  missing  elevator  hinge  pin.  In 
addition,  there  have  been  two  reported 
instances  of  elevator  hinge  bearing 
binding  and  one  case  of  extreme  wear  of 
the  nut  assembly  and  bearing  plate.  Tliis 
condition,  if  not  corrected  could  result  in 
the  reduced  controllability  of  the 
airplane.  Since  the  General  Dynamics 
Models  240,  T-29,  and  C-131  (Military) 
series  airplanes  are  equipped  with 
essentially  the  same  design  elevator 
hinge  assemblies  as  the  Model  340,  they 
may  be  subject  to  the  same  potential 
unsafe  condition. 

The  FAA  has  reviewed  and  approved 
General  Dynamics,  Convair  Division 
Service  Bulletin  600  (240D)  55-4,  dated 
September  21, 1990,  which  describes 
procedures  for  inspections  of  the 
elevator  hinge  pins,  bushings,  nuts, 
bearing  plates,  and  bearings  to  detect 
binding  or  wear,  and  procedures  for 
necessary  replacement  or  rework. 


Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspections  of  the 
elevator  hinge  assemblies  and 
replacement  or  rework,  if  necessary,  in 
accordance  with  the  service  bulletin 
previously  described. 

There  are  numerous  General 
Dynamics  (Convair)  240,  T-29  and  C- 
131A  series  airplanes  that  have  been 
modified  by  installation  of 
turbopropeller  engines  in  accordance 
with  various  supplemental  type 
certificates.  Unofficial  modd  niunbers  of 
the  Model  240  have  been  adopted  by  the 
public  to  denote  the  particular  engine 
installation,  e.g..  Model  600  denotes 
installation  of  Rolls  Royce-Dart  engines. 
This  proposed  rule  woiild  apply  to  all 
Model  240,  T-29,  and  C-1341A  airplanes, 
including  those  modified  with 
turbopropeller  engines. 

There  are  approximately  100  General 
Dynamics  Models  240,  T-29.  and  C- 
131A  (Military)  series  airplanes  in  the 
worldwide  fleet  It  is  estimated  that  50 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  100  manhours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$200,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "major  rule"  imder  Executive 
Order  12291:  (2)  is  not  a  "signincant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
28, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
fixim  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 


liie  Propoaad  AmendnMot 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-(AMENDE0] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  48  U.S.C  13S4(a).  1421  and  1423; 
48  U.S.C  106(g)  (Revised  Pub.  L  97-448. 
January  12. 1883):  and  14  CFR  11 J8. 

|9t;13   [AiMitded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Generd  Dynamics  (Convair): 

Applies  to  Model  24a  T-29,  and  C-131A 
(Military)  series  airplanea,  including  all 
airplanes  converted  to  turlx>propeller  powrer, 
certiflcated  in  any  category.  CompUance 
required  as  indicated,  unless  previously 
accomplished. 

To  prevent  loss  of  the  elevator  hinge  pins, 
accomplish  the  following: 

A  Within  60  hours  time-in-service  or  60 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  first  remove  the  elevator 
and  conduct  a  visual  inspection  of  the 
elevator  liinge  pins  and  bearings,  in 
accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  General 
Dynamics,  Convair  Division  Service  Bulletin 
600  (24(H))  55-4,  dated  September  21, 1990 
(hereinafter  refered  to  as  "SB  S5-4"). 

NotK  Inspections  previously  accomplished 
in  accordance  with  the  Accomplishment 
Instructions  of  Alert  Service  Bulletin  600 
(240D]  55-A4,  dated  March  1, 1990,  are 
considered  to  comply  with  the  requirements 
of  this  paragraph. 

&  Any  hinge  pins,  bushings,  or  tapered 
bushings  found  which  do  not  conform  to  the 
dimensional  limitation  specified  in  Part  I  of 
SB  55-4,  must  be  replaced  prior  to  further 
flight 

C  Any  cracked  bearing  plate  assemblies  or 
nut  assembhes,  and  any  loose,  chattering, 
dry.  or  seized  bearings,  P/N  AN201KP10A 
must  be  replaced  prior  to  further  flight 

D.  When  the  elevator  is  reinstalled, 
determine  if  proper  mating  of  the  tapered 
bushing  and  pin  surfaces  exists,  in 
accordance  with  Part  I  of  SB  55-4.  If  proper 
mating  does  not  exist  the  pin  must  be 
reworked  prior  to  hirther  flight  in  accordance 
with  Part  n  of  SB  55-4. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certirication  Office  (AGO), 
FAA,  Northwest  Mountain  Region. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Los  Angeles  AGO, 
and  a  copy  sent  to  the  cognizant  FAA 
Principal  Inspector  (PI),  llie  PI  will  then 
forward  comments  or  concurrence  to  the 
Manager,  Los  Angeles  AGO. 
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All  paraooa  dhctod  bjr  this  dinctiv*  who 
have  not  drMdy  raotivwd  the  appropriate 
Mnioe  doanaeata  from  the  manufecturer 
ma]r  obtain  ooplaa  upas  reqaeat  to  the 
General  Dynamics,  Convair  Division.  P.O. 
Box  15377.  Saa  DieRo.  Califomia  snas. 
Attention:  Chief.  Aircraft  Logistical  Support 
Mail  Zone  82-2820.  Theee  documents  may  be 
examined  at  the  FAA.  Northwest  Mottnlain 
Region.  Transport  Airplane  Directorate.  1601 
Und  Avenue  SE..  Renton.  Waahingtoa  or  the 
Los  Angeles  Aircraft  Certification  Office. 
3228  East  Spring  Street  Long  Beach. 
California. 

Issued  in  Renton.  Washington,  on  January 

aaisei. 

S«m«B  B.  WaUaca, 

Acting  Manager,  Transport  Ajrplana 
Directorate,  Aircraft  OBrtification  Service. 
(FR  Doc  81-3152  Filed  2-»-91;  6:45  am] 
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14  cm  Part  39 


Dynamic  Modala  340, 440.  and  C-131. 
B,CD.E.andF(IMttary)i 


r  Federal  Aviation 
Administratian  (FAA).  DOT. 

ACTION:  hfodoe  of  proposed  rulemaking 
(NPRM). 


:  This  notice  proposes  to  adopt 
a  new  airworthiness  d^ctive  (AD), 
applicable  to  General  Dynamics  Models 
34a  440.  and  C-131  (Military)  series 
airplanes.  Kvhich  wotild  require  an 
inspection  for  missing  or  worn  elevator 
hinge  pins,  and  replacement  or  rework, 
if  necessary.  This  proposal  is  prompted 
by  reports  of  binc^ig  and  worn  elevator 
hings  pins  and  the  determination  that  an 
elevator  hinge  pin  was  missing  from  an 
aircraft  which  was  involved  in  an 
accident.  This  condition,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane. 
DATU:  Coouacnts  must  be  received  no 
later  than  April  1. 1901. 
Aoonnaa:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthineaa  Rules  Docket  No.  go-NM- 
280-AD.  leoi  Lind  Avenue  SW..  Renton. 
Washington  06065-4066.  The  applicable 
service  information  may  be  obtained 
from  General  Dynamics.  Convair 
Division.  P.O.  Box  85377,  San  Diego, 
Califomia  02138.  This  information  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Ragioo.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Ronton.  Waahlngton.  or  die  Loe  Angelaa 


Aircraft  Certification  OfRce.  3220  Bast 
Spring  Street  Long  Beach,  Califomia. 

POn  MRTMBR  MPOMMATION  CONTACT: 
Mr.  Greg  Edwards.  Aeroepace  Engineer, 
Los  Angeles  Aircraft  CertlAcation 
Office.  ANM-120L,  FAA.  Northwest 
Moimtain  Region.  3229  East  Spring 
Street.  Long  Beach,  Califomia  90606; 
telephone  (213)  686-^237. 
•UmaMBNTAIIV  n^onmatkm: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoMd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
commtmications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarixing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  90-NM-289-AD."  The 
post  card  will  be  date/ time  stamped  and 
returned  to  the  commenter. 

Dbcuarioo 

On  September  8. 1980  a  General 
Dynamics  Convair  Model  340  airplane 
was  destroyed  in  an  accident.  The 
investigation  revealed  that  a 
contributing  factor  may  have  been  loss 
of  elevator  control  due  to  a  loose, 
binding,  or  missing  elevator  hinge  pin.  In 
addition,  there  have  been  two  reported 
instances  of  elevator  hinge  bearing 
binding,  and  one  case  of  extreme  wear 
of  the  nut  assembly  and  bearing  plate. 
This  condition,  if  not  corrected  could 
result  in  reduced  controllability  of  the 
airplane. 

The  FAA  has  reviewed  and  approved 
General  Dynamics,  Convair  Division 
Service  Bulletin  640  (340D)  55-5,  dated 
September  21,  I960,  which  describes 
procedures  fbr  in^Mction  of  the  elevator 
hinge  pins,  bushings,  nuts,  bearing 


plates,  and  bearings  to  detect  binding  or 
wear,  and  procedures  for  replacement  or 
rework. 

Since  this  condition  is  likely  to  exist . 
or  devlop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspections  of  the. 
elevator  hinge  assemblies  and 
replacement  or  rework,  if  necessary,  in 
accordance  with  the  service  bulletin 
previously  described. 

There  are  niunerous  General 
Dynamics  (Convair)  340  and  440  series 
airplanes  that  have  been  modified  by 
installation  of  turbopropeller  engines  in 
accordance  with  various  supplemental 
type  certificates.  Unofficial  model 
numbers  of  the  Convair  Models  340  and 
440  have  been  adopted  by  the  public  to 
denote  the  particular  engine  installation, 
e.g..  Model  640  denotes  installation  of 
Rolls  Royce-Dart  engines.  This  proposed 
rule  would  apply  to  all  Model  340  and 
440  airplanes,  including  those  modified 
with  turbopropeller  engines. 

There  are  approximately  350  General 
Dynamics  Models  340, 440,  and  G-131 
(Military)  series  airplanes  in  the 
worldwide  fleet.  It  is  estimated  that  200 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  100  manhours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  Based  on 
these  figtues,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$800,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  govenunent  Therefore, 
in  accordance  with  Executive  Order 
12812.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "major  rule"  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  Febraary 
26, 1979);  and  (3)  if  promtilgated.  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regidatory  FlexibiUty  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  tlie  Rules 
Docket.  A  copy  of  it  may  be  obtained    ' 
from  the  Rides  Dodcet 
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Lbt  of  Sub)«:li  In  14  CFR  Part  30 

,    Afr  transportation,  Aircraft.  Aviation 
safety.  Safety, 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART3»-[AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Attdmrity:  48  U.S.C  1354(a),  1421  and  1423; 
46  U.S.C  10e(g)  (Revised  Pub.  L  87-448, 
January  12, 1883):  and  14  CFR  11 J6, 

108.13   [AniMtOed] 

2.  Section  30.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Genscal  Dynamics  (Convair):  Applies  to 
Models  S4a  44a  and  C-131.  B,  C,  D.  E 
and  F  (Military)  series  airplanes, 
including  all  airplanes  converted  to 
turbopropeller  power,  certiflcated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  loss  of  the  elevator  hinge  pins, 
accomplish  the  following: 

A  Within  80  hours  time-in-service  or  60 
days  after  the  effective  date  of  this  AD. 
wUchever  occurs  first  remove  the  elevator 
and  conduct  a  visual  hispection  of  the 
elevator  hinge  pins  and  bearings,  in 
accordance  writh  Part  I  of  the 
Accomplishment  Instructions  of  General 
Dynamics,  Convair  Division  Service  Bulletin 
640  (340D)  5S-S,  dated  September  21. 1880 
(hereinafter  referred  to  as  "SB  55-5"). 

NotK  Inspections  previously  accomplished 
fai  accordance  with  Ae  Accomplishment 
Instructions  of  Alert  Service  Bulletin  640 
(340D)  55-A5,  dated  March  1 1080,  are 
considered  to  comply  with  the  requirements 
of  this  paragraph. 

B.  Any  hinge  pins,  bushings,  or  tapered 
bushings  found  which  do  not  conform  to  the 
dimensional  limitations  specified  in  Part  I  of 
SB  65-8  must  be  replatwd  prior  to  further 
flight 

C  Any  cracked  bearing  plate  assemblies  or 
nut  assemblies,  and  may  loose,  chattering, 
dry,  or  seized  bearings,  P/N  AN201KP10A, 
must  be  replaced  prior  to  furdier  flight 

D.  When  the  elevator  is  reinstalled, 
determine  if  proper  mating  of  the  tapered 
bushing  and  pin  surfaces  exists,  in 
accordance  with  Part  I  of  SB  55-5.  If  proper 
mating  does  not  exist  the  pin  must  be 
reworked  prior  to  further  flight  in  accordance 
withPBrtDofSB5fr-5. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Northwest  Mountain  Regioa 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Los  Angeles  ACO, 
and  a  copy  sent  to  the  cognizant  FAA 


Principal  Inspector  (PI).  The  P!  will  then 
forward  comments  or  concurrence  to  the 
Manager,  Los  Angeles  A03. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appn^rlate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  the 
General  Dynamics.  Convair  Division.  P.O. 
Box  85377,  San  Diego.  Califomia  8213a 
Attention:  Chief,  Aircraft  Logistical  Support 
Mail  Zone  92-2920,  These  documents  may  be 
examined  at  the  FAA.  Northwest  Mountain 
Region,  Transport  Aiiplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington,  or. 
die  Los  Angeles  Aln^aft  Certification  Office, 
3228  East  Spring  Street  Long  Beach, 
Califomia. 

Issued  in  Renton,  Washington,  on  ]anuaty 
3a  1881. 

Steven  B.  Wallace. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  81-4153  Filed  2-8-81;  8:45  am] 
MUWQ  OOOf  4S10-1S-« 


14  CFR  Part  39 

[Docket  Na  61-NM-06-AD] 

Airworthinaaa  Diracthraa;  Short 
Bfottiara.  PLC,  Modal  803-60 

AOCNCV.  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

OUMMARV:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Short  Brothers, 
PLC,  Model  SD3-60  series  airplanes, 
which  would  require  modification  of  the 
wiring  for  the  emergency  lighting  system 
and  the  installation  of  two  new  relays. 
This  proposal  is  prompted  by  reports 
which  indicate  that  the  emergency 
lighting  system  will  not  illuminate 
automatically  if  normal  airplane  power 
is  interrupted  or  lost  This  condition,  if 
not  corrected,  could  result  in  failure  of 
the  emergency  lights  to  illuminate  during 
an  emergency. 

DATIS:  Comments  must  be  received  no 
later  than  April  1, 1991. 
AODRISSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administratioit  Northwest 
Moimtain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
05-AD.  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Short  Brotiiers,  PLC,  2011  Crystal 
Drive,  suite  713,  Arlington,  Virginia 
22202-3719.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Moimtain  Region.  Transport  Airplane 
Directorate,  1601  Line  Avenue  SW^ 
Rmton,  Washington. 


TON  RINTNill  INTOWMATION  CONTACT 

Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
214&  Mailing  address:  FAA,  Northwest 
Mountain  Regioit  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  96055-4056. 

OU^PtDNENTARV  mTOMIATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commtmications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-05-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion: 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA).  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  Short  Brothers 
Model  SD3-60  series  airplanes.  There 
have  been  reports  which  indicate  that 
the  emergency  lighting  system  will  not 
illuminate  automatically  if  normal 
airplane  power  is  interrupted  or  lost 
This  condition,  if  not  corrected,  could 
result  in  failure  of  the  emergency  lights 
to  illuminate  during  an  emergency. 

Short  Brothers  has  issued  Service 
Bulletin  SD360-33-22.  Revision  1,  dated 
November  1990.  which  describes 
procedures  for  modifying  the  emergency 
lifting  control  wiring  and  installing  two 
new  relays  to  ensure  the  system  will 
activate  automatically  when  normal 
power  is  interrupted  or  lost  The  United 
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Kingdom  CAA  hat  dcMified  this  service 
bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement 

Since  this  condition  is  likely  to  exist 
or  develop  oo  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  modification  of  the  wiring 
for  the  emeigency  lifting  control 
system  and  installating  two  new  relays, 
in  accordance  with  the  service  bulletin 
previously  described. 

It  is  estimated  that  86  airplanes  of  U.S. 
registry  would  be  affected  by  this  AO, 
this  it  would  take  approximately  24 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  required  modification  kits  will  be 
supplied  to  the  operators  at  no  cost 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $82,5ea 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govermnent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  leveb  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "maior  rule"  imder  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034.  February 
28, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  kegulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  ia  14  CFR  Part  38 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 


PART  39-{AIIEN0E01 

1.  The  authority  citation  for  part  39 
continues  to  read  of  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C  10e(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

139.13    (Amended) 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Short  Brathact,  PLC  Applies  to  Model  SD3- 
80  series  airplanes.  Serial  Numbers 
SHaeol  through  SH37B4,  certiflcated  in 
any  category.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 

To  prevent  a  failure  of  the  emergency 
lightiiig  system  to  illuminate  during  an 
emergency,  accomplish  the  follovnng: 

A.  For  Serial  Number  SH3601  through 
SHSeei.  and  SH3663  through  SH3665:  Within 
2,400  hours  time-in-service  or  within  6  months 
after  the  effective  date  of  tlili  AD.  whichever 
occurs  first  modify  the  wiring  for  the 
emergency  lighting  system  and  install  two 
new  relays  between  CB243  and  the  left  and 
right  under  voltage  units,  in  accordance  with 
Part  A.  of  Short  fttjthers  Service  Bulletin 
SD3eo-33-22.  Revision  1.  dated  November 
1990. 

a  For  Serial  Numbers  SH3e62  and  SH366e 
through  SH3764:  Within  2.400  hours  time-in- 
service  or  within  6  months  after  the  effective 
date  of  this  AO,  whichever  occurs  first 
modify  the  wiring  for  the  emergencylighting 
system  and  instaU  two  new  relays  between 
CB243  and  the  left  and  right  under  voltage 
units,  in  accordance  with  Part  E  of  Short 
Brothers  Service  Bulletin  SD360-33-22. 
Revision  1.  dated  November  1990. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliant  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch,  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  ttie  manufacturer 
may  obtain  copies  upon  request  to  Short 
Brothers.  PLC.  2011  Crystal  Drive,  suite  713, 
Arlingtoa  Virginia  22202-3719.  These 
documents  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington. 


Issued  in  Renton.  Washingtoa  on  January 
30, 1991. 
Steven  B.  Wallace, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  91-3154  Filed  2-8-91:  8:45  am] 

WUMQ  COOK  4SW-1S-II 

14  CFR  Part  71 

(Airspace  Docket  Na  91-AWP-1] 

Proposed  Antandment  of  ttw 
Stockton,  CA,  Control  Zona 

AOEMCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  the  description  and  the  effective 
hours  of  the  Stockton.  CA,  Control  Zone. 
The  Stockton.  CA  Control  Zone  has    ' 
been  re-evaluated  by  the  FAA  to 
calculate  the  controlled  airspace  needed 
to  contain  instnunent  procedures  to  and 
from  the  Stockton  Metropolitan  Airport. 
The  Stockton  Control  Zone  is  currently 
described  as  a  full-time  control  zone. 
The  control  zone  does  not  meet  full-time 
control  zone  criteria  and  thus  the  need 
for  an  amendment  to  a  part-time  control 
zone.  I 

DATES:  Comments  must  be  received  on 
or  before  April  15, 1991. 

AOORESSES:  Send  comments  on  the 
proposal  in  triplicate  to: 

Federal  Aviation  Administration. 
Attn:  Manager,  System  Management   . 

Branch.  AWP-530. 
Docket  No.  91-AWP-l. 
Air  Traffic  Division. 
P.O.  Box  92007. 
Worldway  Postal  Center. 
Los  Angeles,  California  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region.  Federal 
Aviation  Administration,  room  6W14. 
15000  Aviation  Boulevard.  Lawndale, 
California. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division  at  the  above  address. 

FOR  RIRTNCR  INFORMATKNf  CONTACT: 

)on  L  Semanek.  Airspace  Specialist 
System  Management  Branch,  AWP-530. 
Air  Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale,  California  30281. 
telephone  (213)  297-0433. 
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•UPPUMINTARV  information: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  tiie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communciationa  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
AWP-l."  The  postcard  wiU  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  dosing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  li^t  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch,  AWP-^530,  Air 
Traffic  Division.  15000  Aviation 
Boulevard.  Lawndale.  California  90261. 
both  before  and  after  the  closing  date 
for  comments.  A  report  siunmarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NoUce  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch.  AWP-530.  P.O. 
Box  92007,  Worldway  Postal  Center.  Los 
Angeles.  California  90009. 
•  Commimications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  behig  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
ll-2a  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  1 71.171  of  part  71  of  die 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  description  and 
the  effective  hours  of  the  Stockton.  CA. 
Control  Zone.  In  an  effort  to  re-assess 
the  amount  of  controlled  airspace 
needed  to  contain  instrument  operations 
at  Stockton  Metropolitan  Airport,  the 


FAA  has  re-evaluated  the  Stockton.  CA, 
Control  Zone  and  proposes  to  modify 
the  existing  description.  This 
modification  would  result  in  a  reduction 
in  size  of  the  present  control  zone 
configuiatioa.  The  Stockton  Control 
Zone  is  currently  described  as  a  full- 
time  control  zone.  Stockton  Flight 
Service  Station  (FSS),  which  provides 
weather  reporting  for  Stockton 
Metropolitan  Airport  Is  reducing 
operating  hours  due  to  staffing 
considerations.  The  FSS  provides 
weather  reporting  for  control  rone 
operations  mdien  Stockton  Air  Traffic 
Control  tower  is  not  In  operation.  When 
the  FSS  is  not  In  operation  the  control 
zone  does  not  meet  the  weather 
reporting  reqiurement  and  thus  the  need 
for  modification  to  a  part-time  control 
zone.  Section  71.171  of  part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6G  dated 
September  4, 1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  tedinical 
regulations  for  which  frequent  and 
routine  amendment  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule" 
tmder  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
W6UTant  preparation  of  a  regulatory 
evaluation  as  the  anticipatMl  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
pn)cediu«s  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entitles  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjecto  in  14  CFR  Port  71 

Aviation  safety,  Control  zones. 

Hie  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71-OESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTINQ  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a),  1354(a).  1510; 
Executive  Order  10854;  48  U.S.C  lOBlg) 
(Revised  Pub.  L  97-449.  )anuary  12. 1983);  14 
CFRllJn. 


971.171    [Amended] 

2. 1 71.171  is  amended  as  follows: 
Stockton.  CA    [Amended] 

Within  a  5-mile  radius  of  the  Stockton 
Metroplitan  Airport  (lat  37*53'39'.,  long. 
121-14'14'W.).  This  control  zone  U 
effective  during  the  specific  dates  and 
times  established  in  advance  by  a 
Notice  of  Airmen.  The  effective  date  will 
thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 

Issued  in  Los  Aageles,  California,  on 
lanuary  30, 19eL 

Merle  D.  Chin. 

Acting  Manager.  Air  Traffic  Division, 

Western-Pacific  Region. 

[FR  Doc  91-3157  Filed  2-»-«l:  8^5  am] 


14  CFR  Part  71 

I  Airspace  Docket  No.  90^AOL-t1] 

Proposed  Alteration  of  VOR  Federal 
Airways;  Ml 

aqency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  descriptions  of  Federal  airways 
located  in  the  state  of  Michigan.  This 
proposal  would  realign  a  segment  of  V- 
26  and  V-133  in  the  vicinity  of  Detroit 
MI.  This  action  is  necessary  to  align 
several  intersections  to  coincide  with 
the  standard  terminal  arrival  routings 
and  approach  procedures  to  the  Detroit 
Metropolitan  Wayne  County  Airport 
DATES:  Comments  must  be  received  on 
or  before  March  25. 1991. 

ADDRESSES:  Send  comments  on  the 

proposal  in  triplicate  to: 

Manager,  Air  Traffic  Division.  AGL-500. 
Docket  No.  gO-AGL-21,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines.  IL  60018. 
The  official  docket  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m.  The  FAA  Rules  Docket  is  located 
in  the  Office  of  the  Chief  Counsel,  room 
916, 800  Independence  Avenue,  SW.. 
Washington.  DC 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration.  800 


BEST  COPY  AVAILABL! 
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bdependenoa  Avenue,  8W^ 
Waihiiigtoa.  DC  20681;  telephone:  (202) 
2B7-92S5. 

anv 


Interaeted  partiee  are  invited  to 
partidpate  in  this  proposed  rulemaking 
by  eubmitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  90- 
AGLr^."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  sununarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRNf) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230, 800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  287-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRNfs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  the  descripticms  of  VOR  Federal 
Airways  V-28  and  V-133.  This  action 
would  realign  a  segment  of  V-28  and  V- 


133  from  the  Salem,  ML  VCWTAC  via 
the  Detroit  Metro.  ML  VOR/DME  to  the 
Cetus.  OH.  intersection.  The  dianges  are 
necessary  to  aUgn  several  intersections 
to  coincide  with  the  standard  terminal 
arrival  routes  and  approach  procedures 
to  die  Detroit  Metropolitan  Wayne 
County  Airport  Realignm«it  of  the 
airways  would  make  better  use  of  the 
navigational  aids  and  airspace  in  the 
area.  Section  71.123  of  part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6G  dated 
September  4, 199a 

The  FAA  has  determined  diat  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Rc^atory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  fai  14  CFR  Fart  71 

Aviation  safety,  VOR  federal  airways.- 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Adininistration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71-OESIQNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Audiortty:  49  U.S.C  1348(a),  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  10e(g) 
(ReviMd  Pub.  L  97-449,  January  12, 1963):  14 
CFR11J9. 

171.123   [Amended] 

2. 1  71.123  is  amended  as  follows: 
V-26    [Amendadl 

By  removing  the  words  "INT  Salem 
140*  and  DRYER,  OH,  305*  radials:"  and 
substituting  the  words  "Detroit  MI;  INT 
Detroit  141*T(14rM)  and  DRYER,  OH, 
305*T(310^  radials;" 
V-ISS    lAniandadl 

By  removing  the  words  "INT 
Mansfield  349*  and  Salem,  ML  140* 
radials;  Salem;"  and  substituting  the 


words  "INT  Mansfield  348*T(352*M)  and 
Detroit  ML  141*T(14rM)  radials: 
Detroit  Salem.  ML" 

lasued  in  Waahington,  DC  on  fanuary  2S, 
1991. 
HaraMW.BwdMr. 

Manager,  Ainpoce-Ruhs  and  AemnauUcol 
Information  Division. 
[FR  Doc  91-3158  Filed  2-B-ai;  8:45  am] 
1 0001  4S1»-t»-il 
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(Alrspaee  Docket  Na  90-AEA-131 

PropoMd  Alteration  of  J«t  Route* 
J-42and,^-225 

amncy:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  descriptions  of  )et  Routes  J-42  and  ]- 
225  in  the  States  of  New  York, 
Connecticut  Rhode  Island,  and 
Massachusetts.  This  action  would 
realign  the  routes  to  simplify  the 
issuance  of  clearances  and  improve  the 
flow  of  air  traffic  in  the  Boston,  MA, 
area. 

DATES:  Comments  must  be  received  on 
or  before  March  25, 1991. 

AOORESSIS:  Send  comments  on  the 
proposal  in  triplicate  to: 

Manager,  Air  Traffic  Division,  AEA-600. 

Docket  No.  90-AEA-13, 

Federal  Aviation  Administration, 

JFK  International  Airport 

The  Fitzgerald  Federal  Building. 

lamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m.  The  FAA  Rules  Docket  is  located 
in  the  Office  of  the  Chief  Counsel,  room 
916, 800  Independence  Avenue,  SW.. 
Washington,  DC 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

TON  FUNTHCR  mPONMATION  CONTACT: 

Patricia  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW^ 
Washington,  DC  20591;  telephone:  (202) 
1267-8255. 


Foderal  Ragistor  /  Vol  S6,  Na  28  /  Monday.  February  11.  1901  /  Pivpoaed  Rules 


SOPnCMOtTARV  INTOmiATlOW . 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this' proposed  rulemakings 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  washing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  90- 
AEA-13  "  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW..  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  part  75)  to 
alter  the  descriptions  of  Jet  Routes  J-42 
and  J-225.  This  proposal  would  realign 
1-42  between  Hartford,  CT,  and  Boston. 
MA,  and  1-225  between  Cedar  Lake,  NJ, 
and  Providence.  RL  The  Providence,  RL 
Very  High  Frequency  Omnidirectional 
Radio  Range  and  Tactical  Air 
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Navigational  Aid  functions  as  a  fieeder 
fix  for  aircraft  on  approach  to  Genn-al 
Edward  Lawrence  Logan  International 
Airport,  Bostoa  MA.  This  realignment  of 
the  jet  routes  would  simplify  tl» 
issuance  of  clearances,  improve  the  flow 
of  air  traffic  and  ease  the  controller 
workload  in  the  Boston.  MA.  area. 
Section  75.100  of  part  75  of  the  Federal 
Aviation  Regulatioiu  was  republished  in 
Handbook  7400.60  dated  September  4, 
1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal  Since  this  is  a  routine  matter 
that  will  only  tffect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  SubjtKts  in  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
75  of  the  Federal  Aviation  Regidations 
(14  CFR  part  75)  as  follows: 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFRllM. 

S7&100   [AmMded] 

2.  S  75.100  is  amended  as  follows: 

1-42    [Amended] 

By  removing  the  words  "Hartford' 
Providence,  RL"  and  substituting  the 
words  "Hartford;  Putman.  CT;  Boston, 
MA." 

I-22S    (Amended) 

From  Cedar  Lake,  NJ;  INT  Cedar  Lake 
037*T(04rM)  and  Kennedy,  NY, 
232*T(244*M)  radials;  Kennedy;  INT 
Kennedy  048*T(060*M)  and  !¥ovidence. 
RI.  248'T(26rM)  radials;  to  Providence. 


Issued  in  Wasiiington.  DC,  on  Janupry  31. 
1991. 


HaioUW. 

Manager,  Air$pac»-itulet  and  Aeronautical 
Information  Division. 

[FR  Doc.  91-3159  Filed  2-8-91;  8:46  am] 

BtLLNM  CODE  4S1S-1VN 

CoastGuard 
33  CFR  Part  110 
[CQD1 90-190]  I 

Special  Anchorage;  Cantarport  Harbor 

AQENCy:  Coast  Guard,  DOT. 

ACTKM:  Notice  of  proposed  rule  making. 

SUMMAftv:  llie  Coast  Guard  is 
considering  a  proposal  from  the  Town  of 
Huntington  to  revise  the  special 
anchorage  area  in  Centerport  Harbor  to 
alleviate  a  congestion  problem.  The 
congestion  creates  a  navigational 
hazard  in  negotiating  Centerport  Harbor 
as  no  cleariy  defined  channel  presenUy 
exists.  This  revision  will  allow  the  Town 
to  apply  for  reinstatement  of  a  mariced 
navigation  channel  in  Centerport 
Harbor. 

DATES:  Comments  must  be  received  on 
or  before  March  28, 1991. 


:  Comments  should  be 
mailed  to  the  Captain  of  the  Port  Long 
Island  Sound.  120  Woodward  Avenue, 
New  Haven.  CT.,  06512. 

The  comments  and  other  material 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  Captain  of  the  Port  office  at  120 
Woodward  Avenue  in  New  Haven. 
Normal  offlce  hours  are  between  8  a  jn. 
and  4  p.m..  Monday  throu^  Friday, 
except  holidays.  Comments  may  also  he 
hand  dehvered  to  this  address. 
FOH  FURTHER  INFORMATION  CONTACT 
The  Captain  of  the  Port  Duty 
Watchstander  or  LT  David  D.  Skewes  at 
(203)468-4464. 

SUPflfMENTARV  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  CGDl  90-190  and  the 
specific  section  of  die  proposal  to  which 
their  comments  apply,  and  give  reasons 
for  each  comment  The  regulations  may 
be  changed  in  light  of  comments 
received.  All  comments  received  before 
the  ejqjiraUon  of  die  comment  period 
will  be  considered  before  final  action  is 
taken  on  this  proposal.  No  public 
hearing  is  planned,  but  one  may  be  held 


y  VoL  sa^  N*.  28  /  Monday.  Febniary  11.  IWl  /  Propoted  Ruleb 


tf  written  reqamti  tot  a  hearing  are 
received  and  it  is  determined  that  the 
opportunity  to  make  oral  presentationa 
will  aid  the  rulemaking  proceaa. 

Drafting  faubnDations 

The  drafters  of  thia  notice  are  BMC 
G«rald  K.  Caaain,  project  officer  for 
Captain  of  the  Port  Long  laland  Soxmd, 
and  LT  Korroch.  proiect  attorney.  First 
Coast  Guard  District  Legal  Office. 

DIacnaafcM  ol  Pwipoaed  Regulatioaa; 

Because  of  increased  marine  traffic 
congeation  in  Centeipwt  Harbor,  the 
Town  will  be  applying  to  reinstitute  a 
channel  in  the  harbor.  The  proposed 
location  for  the  channel  ia  in  the  special 
anchorage  area.  It  ia  inqiractical  to 
consider  locating  this  channel  elsewhere 
in  the  harbor.  This  proposal  would 
reduce  the  size  of  the  special  anchorage 
allowing  the  channel  to  be  reinstituted. 
This  regulation  ia  issued  pursuant  to  33 
U.S.C  203a  2035.  and  2070  as  set  out  hi 
the  authority  citation  for  aU  of  part  110. 

y^;!^f«»^fflBfa»  Aaa— — Mwit  lyj  f!— 4tHf yf^p^ 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Tt«nsportation  regulatory 
policies  and  procedures  (44  FR 11034: 
February  20, 1979).  The  economic  impact 
of  thia  propoaal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluaticm 
ia  unnecessary  becauae  thia  special 
anchorage  already  exists  and  the 
proposed  reduction  is  small  in  size. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Lists  of  Subjects  in  SS  CFR  Part  110 

Special  Anchorages  Areaa 

Propoeed  Ragnlationar 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  110 
of  title  33,  Code  of  Federal  Regulations 
as  follows: 

1.  The  autnority  citation  for  part  110 
continues  to  read  as  follows: 

Autfaoritr.  33  U3.C  471.  203a  2035.  and 
2071: 49  CFR  1.46  and  33  CFR  lJ)e-l(g). 
Section  110.1s  and  each  taction  listed  in 
110.1a  are  also  iuued  under  33  U.S.C  1223 
and  1231. 

2.  In  Section   10.60  paragraph  (a-1)  ia 
revised  to  read  as  follows: 

i  11060    PortofltowYofliandvtelnKy. 
•        •        •        *        • 

(a-1)  Centerport  Harbor.  Beginning  at 
'  point  in  the  spit  on  the  easterly  side 


and  die  northerly  end  of  Centerpoint 
Harbor  at  latitude  40-64'04.1'N.. 
longitude  073-22'51.0'W;  thence  easterly 
along  the  mean  hlriiwater  line  along  the 
southeriy  side  of  me  spit:  thence  in  a 
general  souUierly  direction  along  the 
mean  hi^water  line  of  Centerport 
Harbor  to  its  intersection  with  tiie  Mill 
Dam  Causeway;  thence  westerly  along 
the  northeriy  mean  highwater  line  of  ti^e 
Mill  Dam  Causeway  to  the  westerly  side 
of  Centerport  Harbor,  thence  in  a 
general  northerly  direction  along  the 
westerly  mean  highwater  line  of 
Centerport  Harbor  to  a  point  in  the 
aoutiieriy  end  of  Fleets  Cove  Beach  at 
latitude  40-«4'07.8'N.  longitude  07»- 
23'04.0'W:  thence  in  a  south,  southeast 
direction  to  a  point  in  Centerport  Harbor 
at  latitude  40-64*02.6'^  longitude  07»- 
22'53.4'W:  thence  continuing  southerly 
into  Centerport  Harbor  to  a  point  at 
latitude  40-53'50.5'N.  longitude  073- 
22'39.2'W;  thence  generally  east, 
northeast  to  a  point  at  latitude  40- 
53'61.0'N.  longitude  073-22'37.0'W: 
thence  in  a  general  north  direction  to  the 
point  of  beginning. 

Dated  January  28, 19SL 
RXRybadd. 

Rear  Admiral  US.  Coast  Guard,  Commander, 
Pint  CooMt  Guard  District 
(FR  Do&  61-3179  Filed  2-6-01;  9M  am] 


GENERAL  SERVICES 
AOMtNISTRATION 

41  CFR  Part  101-« 

Enfoccainant  of 
tof 


r.  Office  of  Ethica  and  Civil 
Rights.  General  Services  Administration 
(GSA). 
ACTION:  Proposed  rule. 


r.  This  proposed  regulation 
would  amend  the  regulation  issued  by 
General  Services  Administration  for 
eiiorcement  of  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended, 
in  federally  assisted  programs  or 
activities  to  include  a  cross-reference  to 
the  Uniform  Federal  Accessibility 
Standards  (UFAS).  Because  some 
facilities  subject  to  new  construction  or 
alteration  requirements  under  section 
504  are  also  subject  to  the  Architectural 
Barriers  Act.  govemmentwide  reference 
to  UFAS  will  diminish  die  possibUity 
that  recipients  of  Federal  financial 
assistance  would  face  conflicting 
enforcement  standards.  In  addition, 
reference  to  UFAS  by  all  Federal 


funding  agencies  will  reduce  potential 
conflicts  when  a  building  ia  subject  to 
the  section  504  regulations  of  more  than 
one  Federal  agency. 
DATU:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  by  April  12. 1991. 

ADOiMHWt:  Comments  should  be  sent 
to:  The  General  Services 
Administration,  Office  of  Ethics  and 
Qvil  Rights.  Qvil  Rights  Division.  18th 
and  F  Stiveta.  NW..  Washington.  DC 
20406. 

Comments  received  will  be  available 
for  public  inspection  at  The  General 
Services  Building,  room  5124, 18th  k  V 
Street.  NW.,  Washington,  DC  20405. 
Copies  of  this  notice  will  be  made 
available  on  tape  for  persons  with 
impaired  viaion.  They  may  be  obtained 
at  the  above  address. 

KM  niRTim  MPOfMATION  CONTACT:  ■ 
Myrtle  Cook,  Qvil  RighU  Division,  (202) 
601-0702. 


Backgnmnd 

Section  504  of  the  Rehabilitation  Act 
of  1973,  as  amended  (29  U.S.a  794),. 
provides,  in  part  that 

No  otherwise  qualified  individual  with 
handicaps  fai  the  United  SUtes  *  *  *  ahall. 
sdely  by  raason  of  his  handicap,  be  excluded 
from  tlw  participation  in,  be  denied  tlie 
bmefits  o(  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  flnandal  assistance  *  *  *. 

The  agency's  current  section  504 
regulation  for  federally  assisted 
programs  require  new  construction  be 
designed  and  buih  to  be  accessible  and 
that  alterations  of  facilities  be  made  in 
an  accessible  manner.  It  requirea  that 
new  construction  or  alteration  be  in 
conformance  with  the  "GSA 
Accessibility  Standard."  PBS  (PCD): 
DG6,  October  14. 198a  The  proposed 
revision  set  forth  in  this  document  will 
reference  UFAS  in  place  of  the  current 
standard. 

On  August  7, 1984.  UFAS  was  issued 
by  the  four  agencies  establishing 
standards  under  the  Architectural 
Barriers  Act  (49  FR  31528  (see 
discussion  infra]).  The  Department  of 
Justice  (DOJ),  as  the  agency  responsible 
under  Executive  Order  12250  for 
coordinating  the  enforcement  of  section 
504,  has  recommended  that  agencies 
amend  their  section  504  regulations  for 
federally  assisted  programs  or  activities 
to  establish  that  with  respect  to  new 
construction  and  alterations,  compliance 
witii  UFAS  shall  be  deemed  to  be  in 
compliance  with  section  504.  Because 
some  facilities  subject  to  new 
construction  or  alteration  requirements 
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under  section  504  are  also  subject  to  the 
Architectiiral  Barriers  Act 
govemmentwide  reference  to  UFAS  will 
diminish  tiie  possibility  that  recipients 
of  Federal  financial  assistance  would 
face  conflicting  enforcement  standards. 
In  addition,  reference  to  UFAS  by  all 
Federal  funding  agencies  will  reduce 
potential  conflicts  when  a  building  is 
subject  to  the  section  504  regulations  of 
more  than  one  Federal  agency. 

Background  of  Accessibility  Standards. 

The  Architectural  Barriers  Act  of  1968, 
42  U.S.C.  4151-4157,  requires  certain 
Federal  and  federally  funded  buildings 
to  be  designed,  constructed,  and  altered 
in  accordance  with  accessibility 
standards.  It  also  designates  four 
agencies  (GSA.  the  Departments  of 
Defense  and  Housing  and  Urban 
Development  (HUD),  and  tiie  United 
States  Postal  Service)  to  prescribe  the 
accessibility  standards.  Section  502  of 
the  Rehabilitation  Act  of  1973 
established  tiie  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB).  In  1978  tiie 
Rehabilitation  Act  was  amended  to 
require  tiie  ATBCB,  inter  alia,  to  issue 
minimum  guidelines  and  requirements 
for  the  standards  to  be  issued  by  the 
four  standard-setting  agencies.  The 
minimum  guidelines  were  pubUshed  on 
August  4. 1982  (47  FR  33862),  and  are 
codified  at  36  CFR  part  1190.  > 

On  August  7, 1984,  the  four  standard- 
setting  agencies  issued  UFAS  in  an 
effort  to  minimize  the  differences  among 
the  four  agencies'  Barriers  Act 
standards,  and  among  those  standards 
and  accessibility  standards  used  by  the 
private  sector.  The  GSA  and  HUD  have 
incorporated  UFAS  into  their  Barriers 
Act  regulations  [see  41  CFR  subpart  101- 
19.6  (GSA)  and  24  CFR  part  40  (HUD)). 
In  order  to  ensure  uniformity,  UFAS  was 
designed  to  be  consistent  with  the 
scoping  and  technical  provisions  of  the 
ATBCB's  minimum  guidelines  and 
requirements,  as  well  as  with  the 
technical  provisions  of  ANSI  A117.1- 
1980,  published  by  the  American 
National  Standards  Institute.  (The  1980 
ANSI  standard  contains  few  scoping 
provisions.)  ANSI  is  a  private,  national 
organization  that  publishes 
recommended  standards  on  a  wide 
variety  of  subjects.  ANSI's  original 
accessibility  standard.  ANSI  A117.1, 
"Specifications  for  Making  Buildings 


■  The  ATBCB  Office  of  Technical  Servicet  ie 
available  to  provide  technical  aHiitance  to 
recipient*  upon  lequeet  relatiBS  to  the  elimination  of 
architectural  tMirieie.  Ito  addreM  i«:  U.&  ATBCa 
Office  of  Technical  Servicaa.  1111  isth  Street.  NW.. 
suite  SOa  Waahington.  DC  aOOSS.  The  telephone 
number  U  (202)  653-7834  (voice/TDO).  This  U  not  a 
toll  free  number. 


and  Facilities  Accessible  to,  and  Usable 
by.  Physically  Handicapped  People," 
was  published  in  1961  and  reaffirmed  in 
1971.  The  current  edition,  issued  in  1988, 
is  ANSI  A117.1-1986.  The  1961. 1980, 
and  1986  ANSI  standards  are  frequentiy 
used  in  |Mivate  practice  and  by  State 
and  local  governments. 

This  proposed  amendment  would 
amend  the  current  regulation 
implementing  section  504  in  programs  or 
activities  receiving  Federal  financial 
assistance  bom  GSA  to  refer  to  UFAS. 

The  GSA  has  determined  tiiat  it  will 
not  require  the  use  of  UFAS,  or  any 
other  standard,  as  the  sole  means  by 
which  recipients  can  achieve 
compliance  with  the  requirement  that 
new  construction  and  alterations  be 
accessible.  To  do  so  would 
unnecessarily  restrict  recipients'  ability 
to  design  for  particular  circumstances. 
In  addition,  it  might  create  conflicts  witii 
State  or  local  accessibility  requirements 
that  may  also  apply  to  recipients' 
buildings  and  that  are  intended  to 
achieve  ready  access  and  use.  It  is 
expected  that  in  some  instances, 
recipients  will  be  able  to  satisfy  the 
section  504  new  construction  and 
alteration  requirements  by  following 
appUcable  State  or  local  codes,  and  vice 
versa. 

Effect  of  Amendment 

The  GSA's  current  section  504  rule 
requires  that  new  facilities  be  designed 
and  constructed  to  be  readily  accessible 
to  and  usable  by  persons  with 
handicaps  and  that  alterations  be 
accessible  to  the  maximum  extent 
feasible.  The  amendment  would  not 
affect  the  current  requirement,  but 
would  merely  provide  that  compliance 
with  UFAS  witii  respect  to  buildings  (as 
opposed  to  "facilities,"  a  broader  term 
that  encompasses  buildings  as  well  as 
other  types  of  property)  shall  be  deemed 
in  compliance  with  these  requirements^ 
witii  respect  to  tiiose  buildings.  Thus,  for 
example,  an  alteration  is  accessible  "to 
the  maximum  extent  feasible"  if  it  is 
done  in  accordance  with  UFAS.  It 
should  be  noted  that  UFAS  contains 
special  requirements  for  alterations 
where  meeting  the  general  standards 
would  be  impracticable  or  infeasible 
[see,  e.g..  UFAS  sections  4.1.6(l)(b). 
4.1.6(3).  4.1.6(4).  and  4.1.7). 

Paragraph  lQl-8.310(c)  of  the  current 
regulation  provides  that  in  cases  of 
practical  difficulty,  unnecessary 
hardship,  or  extreme  differences, 
exceptions  may  be  granted  from  the 
literal  requirements  of  the  standards, 
but  only  when  it  is  clearly  evident  that 
equal  facilitation  and  protection  are, 
thereby,  secured.  The  proposed 


amendment  to  this  paragraph  would 
provide  that  departures  from  particular 
UFAS  technical  and  scoping 
requirements  are  permitied  so  long  as 
the  alternative  methods  used  will 
provide  "substantiaUy  equivalent  or 
greater  access"  to  and  utilization  of  the 
building.  Allowing  these  departures 
bom  tJFAS  will  provide  recipients  with 
necessary  flexibility  to  design  for 
special  circumstances  and  will  facilitate 
the  application  of  new  technologies  that 
are  not  specified  in  UFAS.  As  explained 
under  "Background  of  Accessibility 
Standards,"  the  GSA  anticipates  that 
compliance  with  some  provisions  of 
applicable  State  and  local  accessibility 
requirements  will  provide  "substantiaUy 
equivalent"  access.  In  some 
circumstances,  recipients  may  choose  to 
use  methods  specified  in  model  building 
codes  or  other  State  or  local  codes  that 
are  not  necessarily  applicable  to  their 
buildings,  but  that  achieve  substantially 
equivalent  access. 

The  amendment  requires  that  the 
alternative  methods  provide 
"substantially"  equivalent  or  greater 
access,  in  order  to  clarify  that  the 
alternative  access  need  not  be  precisely 
equivalent  to  that  afforded  by  UFAS. 
Application  of  the  "substantially 
equivalent  access'  language,  wiU  depend 
on  the  nature,  location  and  intended  use 
of  a  particular  building.  Generally, 
alternative  methods  will  satisfy  the 
requirement  if,  in  material  respects,  the 
access  is  substantially  equivalent  to  that 
which  would  be  provided  by  UFAS  in 
such  respects  as  safety,  convenience, 
and  independence  of  movement  For 
example,  it  would  be  permissible  to 
depart  from  the  technical  requirement  of 
UFAS  section  4.10.9  Qiat  the  inside 
dimensions  of  an  elevator  car  be  at  least 
68  inches  or  80  inches  (depending  on  the 
location  of  the  door]  on  the  door  opening 
side,  by  54  inches,  if  the  clear  floor  area 
and  the  configuration  of  the  car  permits 
wheelchair  users  to  enter  the  car.  make 
a  300-degree  turn,  maneuver  within 
reach  of  controls,  and  exit  from  the  car. 
This  departure  is  permissible  because  it 
results  in  access  that  is  safe,  convenient 
and  independent  and,  therefore, 
substantially  equivalent  to  that  provided 
by  UFAS. 

With  respect  to  UFAS  scoping 
requirements,  it  would  be  permissible  in 
some  circumstances  to  depart  bom  the 
UFAS  new  construction  requirement  of 
one  accessible  principal  entrance  at 
each  grade  floor  level  of  a  building  (see 
UFAS  section  4.1.2(8)].  if  safe, 
convenient  and  independent  access  is 
provided  to  each  level  of  the  new 
facility  by  a  wheelchair  user  from  an 
accessible  principal  entrance.  This 
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departim  would  aot  be  panaiMible  if  it 
leqnirad  an  iixfiTidiial  wHk  handicap*  to 
travel  an  extnmeljr  kaig  diatanna  to 
readi  dia  tpaoas  tervad  by  the 
inaccessible  antrances  or  odierwise 
provided  acosss  that  aras  sobstantiaDy 
less  convenient  tlian  that  which  woald 
be  provided  by  UFASb 

It  would  not  be  pennissible  for  a 
recipient  to  depart  froan  UFAS' 
reqoireoient  that,  in  new  construction  of 
a  long-term  care  facility,  at  least  50 
percent  of  all  patient  bedrooois  be 
accessible  (see  UFAS  section 
4.1.4(S)(b)),  by  osing  large  accessible 
wards  that  make  it  possible  for  50 
potent  of  all  beds  in  the  facility  to  be 
accessible  to  individuals  with 
handicaps.  The  result  is  that  the 
ptqmlation  of  individuals  with 
handicaps  in  the  facility  will  be 
concentrated  in  large  wards,  while  able- 
bodied  persons  will  be  concentrated  in 
smaller,  more  private  rooms.  Because 
convenience  for  persons  with  handicaps 
is,  therefore,  compromised  to  such  a 
great  extent,  the  degree  of  accessibility 
provided  to  persons  with  handicaps  is 
not  substantially  equivalent  to  that 
intended  to  be  afforded  by  UFAS. 

It  should  be  noted  that  the 
amendment  does  not  require  that 
existing  buildings  leased  by  recipients 
meet  the  standuds  for  new  construction 
and  alterations.  Rather,  it  continues  the 
current  Federal  practice  under  section 
504  of  treating  newly  leased  buildings  as 
subject  to  the  program  accessibility 
standard  for  existing  facilities. 

Buildings  under  design  on  the 
effective  date  of  this  amendment  will  be 
governed  by  the  amendment  if  the  date 
that  bids  were  invited  falls  after  the 
effective  date.  TUs  interpretation  is 
consistent  with  this  agency's 
Architectural  Barriers  Act  regulation 
faicorporating  UFAS,  at  41  CFR  subpart 
101-19.6. 

The  proposed  revision  includes 
language  modifying  die  effect  of  UFAS 
section  4.1.6(l](g),  which  provides  an 
exception  to  UFAS  section  4.1.8, 
Accessible  buildings:  Alteration.  Section 
4.1.0(l)(gl  of  UFAS  states  that 
*^echanical  rooms  and  odier  spaces 
which  normally  are  not  frequented  by 
die  pobUc  or  employees  of  the  building 
or  facility  or  which  by  nature  of  their 


ase  are  not  rsqoirad  by  the  Architectural 
Barriers  Act  to  be  acoasaible  are 
excepted  firam  the  requfremanta  of 
lAA."  Psrttcalarly  after  the  development 
of  spedfic  UFAS  provisions  for  boosing 
alteratioDS  and  additiona.  UFAS  section 
4.14(1)^  coold  be  read  to  axampt 
alterations  to  privately  owned 
residential  housing,  whidi  is  not 
covered  by  the  Architectural  Barriers 
Act  unless  leased  by  the  Federal 
Government  for  subsidized  housing 
programs.  This  exception,  however,  is 
not  appropriate  under  section  604,  which 
protects  bisneficiaries  of  housing 
provided  as  part  of  a  federally  assisted 
program.  Consequently,  the  proposed 
amendment  provides  that,  for  purposes 
of  this  section.  4.1.6(l)(g)  of  UFAS  shall 
be  interpreted  to  exempt  from  the 
requirements  of  UFAS  only  spaces  that, 
because  of  their  intended  use,  will  not 
require  accessibility  to  the  public  or 
beneficiaries,  or  residents  or  employees 
with  handicaps.  The  proposed  revision 
also  provides  that  whether  or  not  the 
recipient  opts  to  follow  UFAS  in 
satisfaction  of  the  ready  access 
requirement,  the  recipient  is  not 
required  to  make  building  alterations 
that  have  little  likelihood  of  being 
accomplished  without  removing  or 
altering  a  load-bearing  structural 
member.  This  provision  does  not  relieve 
recipients  of  their  obligation  under  the 
current  regulation  to  ensure  program 
accessibility.  This  also  applies  to 
historic  properties  as  defined  in  UFAS 
section  4.1.7(l](a]. 

This  document  has  been  reviewed  by 
DO].  It  is  an  adaptotion  of  a  prototype 
prepared  by  DOJ  under  Executive  Older 
12250  of  November  2. 198a  The  ATBCB 
has  been  consulted  in  the  development 
of  this  document  in  accordance  with  28 
CTR  41.7. 

This  proposed  rule  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
12281  of  February  17, 1981.  As  required 
by  the  Regulatory  Flexibility  Act.  it  is. 
hereby,  certified  that  this  proposed  rule 
%vill  not  have  a  significant  impact  on 
small  business  entities. 

List  ol  Subjecte  in  41  CFR  Part  181-t 

Accessibility,  Administrative  practice 
and  procedures,  Aged.  Buildings,  Civil 
rights.  Government  property 


management.  Handicapped,  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble.  GSA  proposes  to  amend  41 
CFR  pari  101-4  as  follows: 

1.  The  authority  citetion  for  part  101-6 
is  revised  to  read  as  follows: 

Authority:  29  US.C  794;  40  U.S.C  4aa(c). 

2.  Section  101-8.310  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

i101-«J10   Nsweonatniellen. 

*  •       •       •       • 

(c)  Conformance  with  Uniform 
Federal  Accessibility  Standards.  (1) 
Effective  as  of  [THE  EFFECTIVE  DATE 
OF  THE  FINAL  RULE]  design, 
construction,  or  alteration  of  buildings  in 
conformance  with  sections  3-8  of  the 
Uniform  Federal  Accessibility 
Standards  (UFAS)  (appendix  A  to  41 
CFR  Part  101-19.  Subpart  101-19.6)  shaU 
be  deemed  to  comply  with  the 
requirements  of  this  section  with  respect 
to  those  buildings.  Departures  from  . 
particular  technical  and  scoping 
requirements  of  UFAS  by  the  use  of 
other  methods  are  permitted  where 
substantially  equivalent  or  greater 
access  to  and  usability  of  the  bnildii^  is 
provided. 

(2)  For  purposes  of  this  section, 
4.1.6(l)(g)  of  UFAS  shall  be  interpreted 
to  exempt  from  the  requiremente  of 
UFAS  only  mechanical  rooms  and  other 
spaces  that,  because  of  their  intended 
use,  will  not  require  accessibility  to  the 
public  or  beneficiaries  or  result  in  the 
employment  or  residence  therein  of 
persons  with  physical  handicaps. 

(3)  This  section  does  not  require 
recipients  to  make  building  alterations 
that  have  bttle  likelihood  of  being 
accomplished  without  removing  or 
altering  a  load-bearing  structural 
memb^. 

Dated:  Decemlier  31, 199a 

*  •        •        •        • 

Ricfawd  G.  AiMliD. 
Adminiatrator  of  General  Services. 
[FR  Doc.  »l-3(»4  Filed  2-8-«l:  8;46  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Export 
Administration,  Commerce. 

Title:  Notification  of  Delivery 
Verification  Requirement. 

Form  Number  Agency — ^EAR  Section 
775.4(i)  (1)  &  (2);  Form  BXA-648P: 
OMB— Control  No.  0694-0008. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  6  respondents;  3  reporting 
hours.  Average  time  per  respondent  is  30 
minutes  for  reporting. 

Needs  and  Uses:  This  form  is  used  to 
notify  U.S.  exporters  that  they  must 
require  certification  from  their  foreign 
consignee  that  the  commodities 
exported  were  actually  delivered  to  the 
foreign  consignee. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  business  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desli  Officer  Marshall  Mills, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue.  NW.. 
^Vashington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  MiUs,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 


Dated  February  4, 1991. 
Edward  KOchals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  91-3106  FUed  2-8-91;  8:45  am] 
BHJJNQ  coos  Wie-CW-M 


Foreign-Trade  Zones  Board 
[Order  No.  509] 

To  Eatablish,  Operate,  and  Maintain  a 
Foreign-Trade  Zone  In  Cedar  Rapids, 
lA 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Wheitas,  the  Secretary  of  Commerce 
(the  Secretary)  is  Chairman  of  the 
Foreign-Trade  Zones  Board; 

Whereas,  Title  I  of  the  1991 
Appropriations  Act  for  the  Departments 
of  Commerce,  Justice,  and  State  (Pub.  L 
101-515)  contains  a  provisions  which 
directs  the  Secretary  to  establish  a 
foreign-trade  zone  for  Cedar  Rapids, 
Iowa,  not  later  than  February  1, 1991, 
notwithstanding  any  other  provision  of 
law; 

Whereas,  the  Cedar  Rapids  Airport 
Commission  (the  Commission),  a 
political  subdivision  of  the  Ci^  of  Cedar 
Rapids,  submitted  a  plan  (CR  plan)  to 
the  Secretary  on  January  14, 1991,  for  a 
general-purpose  zone  consisting  of  a  site 
at  the  Cedar  Rapids  Municipal  Airport 
Complex  (2,965  acres),  including  the 
Airport  Business  Park,  and  a  site  at  the 
designated  public  warehouse  facility  of 
Iowa  Midlands  Supply,  Inc.,  at  1860 
McCloud  Place  NE.,  in  Cedar  Rapids; 

Whereas,  the  CR  plan  was  submitted 
by  the  Cedar  Rapids  Airport 
Commission  with  the  agreement  of  the 
City  of  Cedar  Rapids  to  propose  the 
Commission  as  grantee  of  the  zone  and 
to  propose  the  sites  that  are  considered 
to  be  appropriate  for  the  establishment 


of  a  zone  pursuant  to  Public  Law  101- 
515;  and. 

Whereas,  the  Secretary  has 
considered  the  CR  plan  in  the  light  of 
Public  Law  101-515  and  the  Foreign- 
Trade  Zones  Act  and  has  notified  the 
other  members  of  the  Board  of  his 
intention  to  issue  a  grant  of  authority 
pursuant  to  the  Act  authorizing  the 
establishment  of  a  general-purpose  zone 
consisting  of  the  two  above  sites, 
subject  to  the  standard  conditions 
contained  in  zone  grants  of  authority; 

Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Foreign-Trade 
Zone  No.  175.  at  the  locations  mentioned 
above  and  more  particularly  described 
in  the  CR  plan,  submitted  to  the 
Secretary  on  January  14, 1991,  subject  to 
the  provisions,  conditions,  and 
restrictions  of  the  Act  and  the 
regulations  issued  thereunder,  to  the 
same  extent  as  though  the  same  were 
fully  set  forth  herein,  and  also  the 
following  express  conditions  and 
limitations: 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant  and  prior 
thereto,  any  necessary  permits  shall  be 
obtained  bom  federal  state,  and 
municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zones  sites  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  bom  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  i)e 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  Uniteo 
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States  and  the  btstallatiaa  of  nitabla 
fadlitiee. 

In  Witness  Whereof,  the  Foreign- 
Trade  Zone*  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  at  Washington.  DC.  this  1st  day 
of  February,  1991.  pursuant  to  Order  of 
the  Board. 

fami^i-Ttuie  Zooss  Board 
RohirtA.MBihT>». 
SeaetaryofCoaaaeioe,  Qtatnnan  and 
Executive  Officer. 

Attest: 
|ohn|.OeFBala,Ir., 
BMSceUveSeattary. 
[FR  Doc  m-S102  FUed  1-6-91: 845  am] 


(OrdsrNaSOSl 

n—okitlon  and  Onif  Approving  ttw 

mpptKmmKt  Of  HIV  l"lin  Of  UiajV 

nBreoTf  wsarangnm  idt  ■  i  uiaiipi 
TlSM  Zofwn  Qrays  Hwboi  Cowily 
■noa  aumuiia  ai  notiiiHni, 
wBaranynm  MiiBovni  to  mv  Moonwair 
Ho^uMRi  Cuateiwa  Port  of  Eirii^ 


Pursuant  to  die  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  Bla-eiu), 
the  Foreign-Trade  Zones  Board  (the 
Board)  has  adopted  the  following 
Resolution  and  Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  tlw  sppiicatioa  of 
the  Fott  of  Grays  Hariwr.  Washingloii.  filed 
with  tha  ForeigD-Trada  Zooas  Board  on 
November  13, 1988,  raquasting  a  grant  to 
authority  for  establishbig,  operating,  and 
maintaining  a  genaral-purpoae  foreign-trade 
sone  in  Gray*  Hart>or  Comity,  WaaUngton. 
adjacent  to  tha  AbcrdeeB-Hoqoiam  Cuttoma 
port  of  entry,  and  for  spadal-papoae 
■ubzona  atatna  at  tiia  Lamb^rajra  Harbor 
plant  in  Hoqwiam.  Washington,  the  Board, 
finding  that  tlia  requirements  of  tlie  Foreign- 
Trade  Zones  Act  ai  amended,  and  the 
Board's  regulations  are  satisfied,  and  that  the 
proposal  ia  in  die  piil>lic  intereat  except  aa 
regards  tlie  tndaaion  of  propoaed  Site  S, 
approves  Um  apphcatiao  for  Sites  1-4  of  the 
propoaed  general-purposa  aooa  and  for  tlie 
pro(MMad  subsooB. 

As  the  propoaal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  af^roval 
includes  anthoitty  to  the  ymtae  to  pemit  the 
erection  of  such  h«<l/<<nfl«,  pnrsaant  to 
i  400AS  of  tha  Board's  regolationa,  aa  are 
necessary  to  cany  out  tlia  aooe  propoaal. 
providing  tiiat  prior  to  its  yantiBg  such 
permission  it  shall  have  the  ooDcurTeaces  ot 


the  local  District  Director  of  Customs,  the 
VS.  Army  District  Bngiaeer,  when 
appropriate,  and  tha  Board's  Executive 
Secretary.  Further,  the  grantee  shall  notify 
the  Board  for  approval  prior  to  the 
ooauBsnosBMOt  of  any  SMOuf acturing 
operation  within  the  tone.  The  Secretary  of 
Commerce,  as  Chainaan  and  Bxacative 
Officer  of  the  Board,  is  hereby  aaihorixed  to 
isaue  a  grant  of  authority  and  appropriate 
Board  (Mer. 

Grant  of  Authority  To  EataUiah. 
Oparata.  and  Maintain  a  Foraivi-Trado 
Zona  in  Grays  Harbor  County, 
Waahington  and  to  Establiah  a  Foreign* 
Trade  Subaone  WUUn  the  County  In 
Hoquiani.WA 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934.  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  xonea 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  puipoaas."  as 
amended  (IB  U.S.C  81a-Bla)  (die  Act), 
tha  Foraign-Trada  Zonea  Board  (the 
Board)  ia  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  juriadication  of  tha 
United  States: 

Whereas,  the  Board's  regulations  (15 
CFR  400304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  udUties  cannot 
serve  the  specific  use  involved,  and 
where  a  significant  public  benefit  will 
result; 

Whereas.  The  Port  of  Crajrs  Harbor. 
Washington  (the  Grantee),  has  made 
application  (filed  November  13, 1988, 
FTZ  Docket  2S-89,  54  FR  48291, 11/22/ 
88)  in  due  and  proper  form  to  the  Board, 
requesting  the  establishment,  operation, 
and  maintenance  of  a  foreign-trade  zone 
at  sites  in  Grays  Harbor  County, 
Washington,  and  subzone  status  for  the 
Lamb-Grays  Harbor  plant  in  Hoquiam. 
adjacent  to  the  Aberdeen-Hoquiam 
Customs  port  of  entry: 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  reqtiirements  of  the  Act  and  the 
Board's  regulations  are  satisfied  with 
respect  to  the  proposed  sites,  except  for 
th  site  excluded  in  the  resolution 
accompanying  this  action; 

Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  and  establishing  a 
subzone  at  the  Lamb-Grays  Harbor 
plant,  designated  on  the  recorda  of  the 
Board  as  Foreign-Trade  Zona  Na  173, 


and  Foreign-Trade  Subzone  ITSA.  at  the 
locations  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  exhibits  IX  and  X,  except  for  the  site 
excluded  in  the  resolution 
accompanying  this  action,  subiect  to  the 
proviaions,  conditions,  and  restrictiona 
of  the  Act  and  the  Regulations  issued 
thereimder,  to  the  same  extent  as  thoo^ 
the  same  were  fully  set  forth  herein,  and 
also  the  following  express  conditions 
and  limitationa: 

Operation  of  the  forai^i-trada  zone 
and  subzone  shall  be  commenoed  by  the 
Grantee  within  a  reasonable  time  fitun 
the  date  of  issuance  of  the  grant,  and 
prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal.  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
imrestricted  accesa  to  and  throughout 
the  foreign-trade  zone  and  sobzone  rites 
in  the  performance  of  their  official 
duties. 

The  grant  does  not  include  authority 
for  manufacturing  opeations  within  the 
general-purpose  zone,  and  the  Grantee 
shall  notify  the  Board  for  approval  prior 
to  the  commencement  of  any 
manufacturing  operations  within  the 
general-purpose  zone,  and  any  new 
manufacturing  within  the  subzone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  bom  liability  for 
injury  or  damage  to  the  povon  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
and  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subfect  to 
settiement  locally  by  the  IMstrict 
Director  of  Customs  and  th  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
fecilities. 

In  Witness  Whereof,  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  or  his  delegate  at  Washingtonj 
DC  this  1st  day  of  February.  1991. 
pursuant  to  Order  of  the  Board. 

Foreign-TVada  Zonea  Board. 
Robert  A.  M oabacfaar. 
Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

[FR  Doc.  91-3103  Filed  2-8-81: 1:45  am] 
coaess 
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international  Trade  Admlnlatration 

Antidumping  or  Countervailing  Duty 
Orfer,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

AQENCV:  International  Trade 
AdnrinistraUon/Import  Administration 
Department  of  Commerce. 

ACnON:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 


countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  contervailing  duty  order, 
finding,  or  suspension  of  investigation, 
an  interested  party  as  defined  in  section 
771(9)  of  the  Tariff  Act  of  1930  may 
request  in  accordance  with  |  353.22  or 
355.22  of  the  Commerce  Regulations, 


that  the  Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  to  Request  a  Review 

Not  later  Uian  February  28, 1991. 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
February  for  the  following  periods: 


AiMMumpIng  Duty  prooaadhiQa: 

Austria:  RaNay  Track  Malntananca  Equipment  (A-433-064).. 
Canada:  Radng  Plalas  (A-122-050).. 


Japan:  Cart>on  Steal  Butt-Weld  Pipe  Rtttngs  (A-«88-e02) 

Japan:  Molamlne  (A-688-056) 

Japan:  Mechanical  Tranaler  Presses  (A-68ft-810)._ 

The  People's  Repubttc  o»  Clilna:  Natural  BrtaOe  Paint  Bnjshes  (A-570-601) 

The  Republic  of  Korea:  Certain  SntaH  Bualnaas  Telephone  Systems  and  Suba8semt>lies  Thereof  (A-5eo-803).. 


Meidoo:  Unprooaaaad  Float  Glass  (C-201-015). 


Countervailing  Duty  I 

Pane  Conon  Sheeting  and  Satoen  (C-333-001). 
Pane  Cotton  Yam  (C-333-002) . 


Saudi  Arabia:  Carbon  Steel  Wira  Rod  (C-517-501).. 
Thailand:  Malleable  Iron  Pipe  Fittings  (C-«4»-B03) .. 


02/01/90-01/31/91 
02/01/90-01/31/91 
02/01/90-01/31/91 
02/01 /9(M>1 /SI /91 

oa/ia/8a-oi/3i/9i 

02/01/90-01/31/91 
06/03/89-01/31/91 

01/01/90-12/31/90 

01/01/90-12/31/90 
01/01/90-12/31/90 
01/01/90-12/31/90 
01/01/90-12/31/90 


Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-009,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  Further,  in  accordance  with 
8  353.31  of  the  Commerce  Regulations,  a 
copy  of  each  request  must  be  served  on 
every  party  on  the  Department's  service 
list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Intiation  of 
Antidumping  (Countervailing)  Duty 
Administrative  Review",  for  requests 
received  by  February  28, 1991. 

If  the  Department  does  not  receive  by 
February  28, 1991  a  reqest  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  cotmtervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
mX  is  published  as  a  service  to  the 
international  trading  community. 


Dated:  February  1, 1961. 
Joseph  A.  Spetrini. 

Deputy  Assieiant  Secretary  for  Compliance. 
[FR  Do&  91-3217  FUed  2-»-«l:  8:45  am] 
aajjNO  COOK  asis-oa-H 


[A-6S0-605] 

Color  Picture  Tubes  From  the  Republic 
of  Korea:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration.  Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice. 

summary:  The  Departinent  of 
Commerce  ("the  Department")  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  color 
picture  tubes  ("CPTs")  from  the 
Republic  of  Korea  ("Korea").  This 
review  covers  two  manufacturers/ 
exporters  of  CPTs  to  the  United  States 
for  the  period  January  1. 1989,  throu^ 
December  31, 1989.  llie  review  indicates 
the  existence  of  diunping  margins  for 
Samsung  Electron  Devices  Co..  Ltd., 
("SED"). 

We  invite  interested  parties  to 
comment  on  these  preliminary  results.  If 
this  review  proceeds  as  expected,  we 
will  issue  final  results  on  or  before  A^iril 
a  1991. 


EFFECnvi  DATE  February  11, 1991. 

PON  RMTHtR  mroRMATKM  CONTACT: 
Julie  Anne  Osgood  or  Carole  A. 
Showers,  Investigations,  Import 
Administration,  International  Trade 
Administratioa  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington  DC  20230; 
telephone:  (202)  377-0167  and  377-3217. 
respectively. 

SUPMjnKNTARY  WFONMATNHC 

Case  History 

On  January  7, 1988,  the  Department 
published  in  the  Federal  Register  (53  FR 
431)  the  antidumping  duty  order  on 
CPTs  from  Korea.  On  January  31, 199a 
the  International  Association  of 
Machinists  and  Aerospace  Workers,  the 
International  Brotherhood  of  Electrical 
Workers,  the  International  Union  of 
Electronic.  Electrical,  Salaried,  Machine 
ft  Furniture  Workers,  the  United 
Steelworicers  of  America  (AFL-CIO), 
and  the  Industrial  Union  Department 
(AFL-CIO),  petitioners,  requested  that 
the  Department  conduct  an 
administrative  review  for  the  period 
January  1. 1989,  through  December  31. 
1988,  in  accordance  with  (  353.22(a)  of 
the  Department's  regulations.  We 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
on  February  2S.  199a  (55  FR  7015) 
covering  SED  cmd  Goldstar  Co.,  Ltd., 
("Goldstar"). 
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On  Mardi  5, 1900.  we  iMued 
questiannairM  toSBD  and  Goldstar.  On 
April  27, 1990,  SED  requested  an 
extension  to  submit  its  response.  The 
Department  granted  the  extension  until 
May  22. 190a  On  May  7. 1990,  Goldstar 
stated  in  a  letter  to  the  [)epartment  that 
neither  Goldstar,  nor  any  of  its 
subsidiaries  or  affiliates,  made  any  sales 
or  shipments  of  CPTs  from  Korea  to  the 
United  States  during  the  review  period 
On  May  22. 190a  SED  submitted  its 
response.  On  June  11. 1990,  we  issued  a 
deficiency  letter  to  SED.  On  June  21, 
1980,  SED  requested  an  estension  to 
respond  to  the  deficiency  questionnaire. 
The  Department  granted  the  extension 
until  July  0. 199a  On  July  0, 199a  SED 
submitted  its  resp<Mise.  On  Dec«nber  14. 
199a  we  issued  a  second  deficiency/ 
supplemental  questionnaire.  On  January 
14. 1991,  SED  submitted  its  response. 

The  Department  is  conducting  this 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  193a  as  amended  ("the 
Act"). 

Scope  of  Review 

The  products  covered  by  this  review 
are  CPTs.  Prior  to  the  review  period. 
CPTs  were  classified  under  items 
687.3512. 067.3513. 667.3514. 667.3516, 
667.3518.  and  687  J520  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  ('TSUSA").  The  merchandise 
is  currently  classifiable  under  items 

864aii.oaia  854a11.00.2a  e540.11.00ja 
854aii4)a4a  854a11.00.5a  6540.11  A).6a 

and  6540.ll.oa80  of  the  Harmonized 
Tariff  Schedule  ("HTS").  The  TSUSA 
and  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

CPTs  are  defined  as  cathode  ray  tubes 
suitable  for  use  in  the  manufacture  of 
color  television  receivers  or  other  color 
entertainment  display  devices  intended 
for  television  viewing. 

CPTs  imported  as  part  of  color 
television  receiver  kits  or  as  part  of 
incomplete  television  receiver 
assemblies  that  are  subsequently 
assembled  into  a  completed  color 
television  ("CTVl  by  a  related  party 
are  included  within  die  scope  of  the 
antidumping  duty  order  on  complete  and 
incomplete  color  television  receivers 
from  Korea  ("CTV  order")  (49  FR  1833a 
April  3a  1964).  Therefore,  these  CPTs 
are  not  included  within  the  scope  of  this 
review. 

In  addition,  we  have  determined  that 
CPTs,  which  are  not  covered  by  the  CTV 
order,  are  covered  by  this  review  imless 
both  of  the  following  criteria  are  met:  (1) 
The  CPT  is  "physically  integrated"  with 
other  television  receiver  components  in 
such  a  manner  as  to  constitute  one 


inseparable  amalgam;  and,  (2)  the  CPT 
does  not  constitute  a  significant  portion 
of  the  cost  or  value  of  the  items  being 
imported. 

United  States  Price' 

We  based  United  States  price  on 
purchase  price  for  all  of  SQ}'s  sales,  in 
accordance  with  section  772(b)  of  the 
Act.  because  these  sales  were  made 
directly  to  unrelated  parties  prior  to  the 
date  of  importation  into  the  United 
SUtes. 

We  calculated  purchase  price  based 
on  packed.  f.o.b.  plant  prices.  We  made 
deductions,  where  appropriate,  for 
customs  clearance  fees  in  accordance 
with  section  772(d)(2)  of  the  Act  We 
added  duty  drawback  in  accordance 
with  section  772(d)(1)(B)  of  the  Act 

Foreign  Market  Vahie 

For  each  such  or  similar  category,  we 
determined,  pursuant  to  |  353.48  of  the 
Department's  regulations,  that  there 
were  insufficient  home  mariiet  sales  to 
unrelated  customers  to  form  an 
adequate  basis  for  comparison  to  the 
CPTs  sold  in  the  United  States. 
Accordingly,  the  Department  used  third 
country  prices  as  specified  in  section 
773  of  the  Act 

In  selecting  the  third  country  market 
to  use  for  comparison  purposes,  we  first 
determined  which  third  country  makerts 
had  an  "adequate"  volume  of  sales, 
within  the  meaning  of  i  353.49(b)(1)  of 
the  Department's  regulations.  Having 
identified  those  markets  with  adequate 
sales  volumes,  we  then  looked  for  the 
third  country  market  with  the  largest 
volume  of  sales  for  comparison 
purposes,  in  accordance  with 
i  353.49(b)(2)  of  the  Department's 
regulations.  Using  this  approach,  we 
determined  that  sales  to  Hong  Kong 
were  the  most  appropriate  basis  for 
calculating  FMV  for  all  such  or  similar 
categories. 

For  purposes  of  making  comparisons, 
we  considered  any  CPT  sold  in  the  third 
country,  that  was  within  plus  or  minus 
two  inches  in  screen  size  of  the  CPT 
sold  in  the  United  States,  to  be  such  or 
similar  merchanise.  On  this  basis,  we 
established  four  such  or  similar 
categories. 

FMV  was  based  on  packed  f.o.b., 
c.&f.,  and  c.i.f.  prices  to  unrelated 
purchasers  in  (iong  Kong.  We  made 
deductions,  where  appropriate,  for 
customs  clearance  fees,  wharfage, 
foreign  inland  freight  ocean  fri^t  and 
marine  insurance.  We  deducted  third 
country  packing  costs  and  added  U.S. 
packing  costs,  bi  accordance  with 
section  773(a)(1)(b)  of  the  Act  We  also 
added  duty  (faawback. 


We  made  adjustments  for  differences 
in  circumstances  of  sale,  where 
appropriate,  for  bank  handling  charges, 
royalties,  and  warranties  in  accordance 
with  (  3S3.56(a)(2)  of  the  Department's 
regulations. 

In  addition,  where  appropriate,  we 
made  further  adjustments  to  FMV  to 
account  for  differences  in  physical 
characteristics  of  the  merchandise,  in 
accordance  with  S  353.57  of  the 
Department's  regulations. 

We  revised  the  reported  wharfage 
charges,  based  on  information  provided 
in  the  response,  to  reflect  the  maximum 
discount  received  on  a  model-specific 
basis.  We  recalculated  royalties  to 
reflect  sale-specific  expenses  rather 
than  a  weighted-average  expense.  In 
addition,  we  have  recalculated  warranty 
expenses  to  include  variable  warranty 
expenses  only. 

We  did  not  adjust  for  commissions 
paid  to  related  parties  on  third  country 
sales  because,  in  general  the 
Department  regards  payments  to  related 
parties  as  intracompany  transfers  of 
funds. 

These  payments  are  considered  to  be 
part  of  the  general  expenses  of  the 
company,  and  not  costs  directly  related 
to  particular  sales. 

Praliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
January  1, 19iBa  through  December  31, 
1989: 


Manutacturar/ExporMr 


Goidstsr.. 


Ssmaung  Eltclron  OavlOM. 


(p«rccnt) 


•1.91 
0.80 


*No  •Npmants  during  the  review  period.  We  as- 
ligned  the  aRKXher  rate  Irom  the  lees  than  fair  vahM 
kweeSgaSon. 

The  Department  wiU  issue 
appraisement  instructions  concerning 
SO)  directly  to  the  Customs  Service 
upon  completion  of  this  administrative 
review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  our  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  from  Korea 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  that 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  any  shipments  of  this 
merchandise  manufactured  or  exported 
by  the  remaining  known  manufactiu^rs/ 
exporters  not  covered  in  this  review  will 
continue  to  be  at  the  rate  published  in 


the  final  (^termination  of  sales  at  less 
than  fair  value;  (2)  the  cash  deposit  rate 
for  SED  will  be  that  established  in  the 
final  results  of  this  administrative 
review;  and  (3)  the  cash  deposit  rate  for 
any  future  entries  of  this  merchadise 
from  a  new  producer  and/or  exporter, 
not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  after  December  31. 
1989.  and  who  is  unrelated  to  any 
reviewed  firm,  will  be  the  rate 
established  for  SED  in  the  final  results 
of  this  administrative  review.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 
Public  Comment 

in  accordance  with  S  353.38  of  the 
Department's  regulations,  we  will  hold  a 
public  hearing,  if  requested,  on  March 
15. 1991,  at  2  p.m.  in  room  3708,  to  afford 
interested  parties  an  opportunity  to 
comment  on  these  preliminary  results. 
Interested  parties  who  wish  to  request  a 
hearing  must  submit  a  written  request 
within  ten  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  to  tfic  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  room  B-099, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Requests  should 
contain:  (1)  The  party's  name,  address 
and  telephone  number  (2)  the  number  of 
participants;  (3)  the  reasons  for 
attending:  and.  (4)  a  list  of  the  issues  to 
be  discussed. 

In  addition,  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  non-proprietary  version  of  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  March 
1, 1991.  Ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  non-proprietary  version  of  rebuttal 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  March 
8. 1991.  At  the  hearing,  an  interested 
party  may  make  a  presentation  only  on 
arguments  included  in  that  party's 
briefs.  If  no  hearing  is  requested, 
interested  parties  still  may  comment  on 
these  preliminary  results  in  the  form  of 
case  and  rebuttal  briefs.  Written 
argument  should  be  submitted  in 
accordance  with  §  353.38  of  the 
Department's  regulations  and  will  be 
considered  if  received  within  the  time 
limits  specified  in  this  notice. 

This  administrative  review  and  notice 
are  in  acavdance  «vith  section  751(a)(1) 
of  the  Act  and  i  3S3.22(c)(5)  of  the 
Department's  regulations. 
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Dated- January  31. 1991. 
Frauds  |.  SaUor, 

Acting  Assiatant  Secretary  for  Import 
Adminiatntion. 

[FR  Doc.  91-3105  Filed  2-8-91;  8.-45  am] 
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PraNmlnary  Raautts  of  Antidumping 
Duty  AdmMstratlvt  Ravlaw;  UgM- 
Waned  WaMad  Rectangular  Cart>on 
Steel  TMtng  From  Taiwan 

agency:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 


summary:  In  response  to  a  request  by 
petitioners,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  light-walled 
welded  rectangular  carbon  steel  tubing 
("LWRT')  from  Taiwan.  The  review 
covers  shipments  of  this  merchandise  to 
the  United  States  from  one  exporter 
during  the  period  from  August  24, 1988 
through  February  28. 1990.  As  a  result  of 
this  review,  the  Department  has 
preliminarily  determined  that  the 
weighted-average  margin  for  the 
company  under  review  is  de  minimis. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  February  11, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
James  Rice  or  Alain  Letort,  Office  of 
Agreements  Compliance.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone  (202)  377-3793  or  telefax  (202) 
377-1388. 

SUPPIfMENTARY  INFORMATION: 

Background 

On  February  3, 1989.  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  LWRT  bom 
Taiwan  (54  FR  5532).  On  March  28, 1990 
we  published  in  the  Federal  Register  a 
notice  of  opportunity  to  request  an 
administrative  review  of  this  order  (55 
FR  11417).  On  March  28. 1990.  the 
Mechanical  Tubing  Subcommittee  of  the 
Committee  on  Pipe  and  Tube  Imports, 
and  its  individual  members,  petitioners 
requested  an  administrative  review  of 
this  order,  citing  Omatube  Enterprise 
Co.  Ltd.  ("Omatube")  as  the  only 
producer /exporter  to  be  reviewed  On 
April  27. 1990.  we  initiated  the  review, 
covering  the  period  beginning  on  August 
24. 1968  and  ending  on  February  28, 1990 
(55  FR  17793).  The  Department  is  now 


conducting  this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930.  as  amended  (**the  Act"). 

This  review  covers  shipments  of 
LWRT  from  Taiwan  to  the  United  States 
by  Omatube. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  light-walled  welded  carbon 
steel  pipes  and  tubes  of  rectangular 
(including  square)  cross-section  having 
a  wall  thickness  of  less  than  0.156  inch. 
Until  January  1. 1989.  this  merchandise 
was  classifiable  under  item  number 
610.4928  of  the  Tariff  Schedules  of  the 
United  States,  Annotated  ('TSUSA"). 
Since  that  date,  these  products  have 
been  classifiable  under  item  number 
7306.60.5000  of  the  Harmonized  Tariff 
Schedule  ("HTS").  As  with  the  TSUSA 
number,  the  HTS  number  is  provided  for 
convenience  and  customs  purposes.  The 
written  product  description  remains 
dispositive. 

Fair  Value  Comparismis 

To  determine  whether  sales  in  the 
United  States  of  LWRT  from  Taiwan 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  with 
the  foreign  maricet  value. 

United  States  Price 

In  accordance  with  section  772(b)  of 
the  Act.  we  based  United  States  price  on 
purchase  price,  because  the 
merchandise  was  sold  to  unrelated 
purchasers  in  the  United  States  prior  to 
its  importation.  We  calcidated  purchase 
price  based  on  c.  &  f..  ci.f..  or  f.o.b., 
duty-paid  packed  prices  to  U.S. 
customers. 

We  made  deductions  from  purchase 
price,  where  appropriate,  for  foreign 
inland  freight  ocean  freight  brokerage 
and  handling  charges,  export  taxes,  and 
bank  charges.  We  made  an  addition  to 
purchase  price  for  duty  drawback. 

Foreign  Market  Value 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act  we  calculated 
foreign  maricet  value  ("FMV")  based  on 
delivered  or  ex-factory  packed  prices  to 
unrelated  purchasers  in  Taiwan.  We 
made  deductions  to  foreign  market 
value,  as  appropriate,  for  foreign  inland 
freight  brokerage  and  handling  charges, 
and  bank  charges,  and  adjusted  FMV  for 
differences  between  Taiwanese  packing 
costs  and  U.S.  packing  costs.  In 
accordance  with  |  353.56(a)  of  our 
regulations,  we  made  a  circumstance  of- 
sale  adjustment  for  the  rebate  Omatube 
received  on  its  purchases  of  raw 
materiab  used  in  the  bbrication  of 
LWRT  exported  to  the  United  States. 
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Because  we  are  concerned  about 
exercUing  our  diecretionaiy  authority  to 
make  drcumatance-of-aale  ad|ustments, 
for  this  type  of  rebate,  we  intend  to 
reexamine  our  policy  with  respect  to 
this  type  of  adjustment  prior  to  our  final 
determinadon  in  this  proceeding.  We 
also  adjusted  FMV  to  account  for 
commissions  in  the  US.  market  We 
Umited  this  adjustment  to  the  amoimt  of 
indirect  selling  expenses  incurred  in  the 
home  market,  in  accordance  with 
1 353.56(b)  of  our  regulations,  because 
oommissions  were  paid  in  the  U.S. 
market,  but  not  in  the  home  maiket 
The  Department  selected  the  most 
gimilar  product  for  fair  value 
comparisons  where  there  was  no 
identical  product  in  the  home  market 
with  which  to  compare  a  product  sold  in 
the  U.S.  maricet  Omatube  did  not  claim 
any  difference  in  merchandise 
adjustments. 

Results  of  dM  Review 

As  a  result  of  our  comparison  of  the 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  weighted-average  dumping  margin 
for  Omatube  is  00006%.  which  is  de 
auiUnds. 

The  Customs  Service,  therefore,  shall 
not  require  a  cash  deposit  for  entries  of 
the  subject  merchandise  by  Omatube 
during  the  review  period.  For  any 
shipments  of  this  merchandise  produced 
or  exported  by  the  remaining  known 
producen  and/or  exporten  not  covered 
in  this  review,  the  cash  deposit  will 
continue  to  be  at  the  rate  published  in 
the  antidumping  duty  order  for  these 
firms.  For  any  future  entries  of  this 
merchandise  from  a  new  producer  and/ 
or  exporter  not  covered  in  the  original 
Investigation  or  this  administrative 
review,  whose  first  shipment  occurred 
after  February  28, 1980.  and  which  is 
onrelated  to  the  reviewed  firm  or  any 
previously  investigated  firm,  the 
Customs  Service  will  not  require  a  cash 
deposit 

These  deposit  requirements  are 
effective  for  all  shipments  of  LWRT 
from  Taiwan  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Public  Conunent 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
parties  may  request  a  hearing  within  10 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication  of  this  preliminary 
notice  or  the  first  workday  thereafter. 


Interested  parties  may  submit  briefs 
and/or  written  comments  not  later  than 
30  days  after  the  date  of  publication. 
The  same  parties  may  file  rebuttal  brieh 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  In  the  case  briefs 
and  comments,  not  later  than  37  days 
after  the  date  of  publication.  The 
Department  will  publish  final  results  of 
this  administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing.  This  administrative  review  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C 
1675(a)(1))  and  i  353.22  of  the  Commerce 
Department's  regulations  (19  CFR 
353.22). 

Dated  February  4, 1991. 
EricLGaiflnkal. 
AuiMtant  Secretary  for  Import 
AdminiatToUon. 
(FR  Do&  91-MOe  Filed  2-6-01: 8:45  ami 
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Rnai  RmuRs  Of  Antidumping  Duty 
Admlnistrativ*  RovlMr.  Certain  ValvM 
■nd  ConnMtiona,  of  Bran,  for  Um  m 
Firt  Protection  Syotonw  From  Italy 

AQiNCv:  International  Trade 

Administration.  Import  Administration. 

Commerce. 

action:  Notice  of  final  results  of 

antidumping  duty  administrative  review. 


r.  On  December  6, 1990.  die 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  certain 
valves  and  connections,  of  brass,  for  use, 
in  fire  protection  systems  from  Italy.  The 
review  covera  one  manufacturer/ 
exporter  of  this  merchandise  to  Uie 
United  States  and  die  period  March  1. 
1989  dirough  February  28. 1900.  We 
preliminarily  found  a  dumping  margin  of 
1 J7  percent 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  margin  teora  that 

E resented  in  our  preliminary  results.  We 
ave  determined  the  final  margin  to  be 
1.40  percent 
cmcnvt  DATE  February  11, 1991. 

nm  RNITNOI  INFORMATION  CONTACT: 

Mark  Wells  or  Bradford  Ward.  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 


telephone  (202)  377-3003  or  (202)  377- 
5288.  respectively. 
•urMjawNTARV  mramiATiON: 

Backgcound 

On  December  5, 1990.  die  Department 
published  in  die  Federal  Register  (55  FR 
50342)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  certain 
valves  and  connections,  of  brass,  for  use 
in  fire  protection  systems  from  Italy  (50 
FR  8354.  March  1. 1985).  The  Department 
has  not  completed  the  administrative 
review  in  accordance  with  section  751  of 
die  Tariff  Act  of  1930  as  amended  ("die 
Act"). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  from  Italy  of  certain  valves 
and  connections,  of  brass,  suitable  for 
use  in  fire  protection  systems.  Such 
merchandise  is  currendy  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  sub-headings  8481.801050  and 
8481 JO107O  HTS  sub-headings  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

This  review  covers  Rubinetteria  A. 
Giacomini  ("Giacomini").  a 
manufacturer/exporter  to  the  United 
States  of  certain  valves  and 
connections,  of  brass,  for  use  in  fire 
protection  systems  and  the  period 
March  1. 1980  dirough  Febraary  28. 1990. 

United  SUtet  Price 

We  calculated  United  States  price 
using  the  same  methodology  as  was 
used  in  the  preliminary  results  (55  FR 
50342.  December  6, 1990),  except  as 
noted  in  the  comment  section  below.  - 

Foreign  Market  Value 

We  calculated  foreign  market  value 
using  the  same  methodology  as  was 
used  in  the  preliminary  results,  except 
as  noted  in  the  comment  section  below. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  a  case  brief  from  Giacomini  on 
January  8. 1991. 

Conunent  J:  Giacomini  contends  that 
for  matching  purposes,  the  Department 
should  have  preferred  third  country 
(Canada  was  used  as  the  third  country 
in  this  review)  models  widi  only  a 
threading  difference  over  third  country 
models  widi  a  direading  difference  and 
red  paint  or  chrome-plating.  Giacomini 
maintains  that  the  Department's  attempt 
to  match  a  Canadian  transaction 
occurring  in  the  same  month  with  a  U.S. 
transaction  resulted  in  selecting  a  more 
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dissimilar  Canadian  model.  Giacomini 
contends  that  for  seven  transactions,  the 
Department  could  have  selected,  a  more 
similar  Canadian  model  that  was  sold 
one  or  two  months  earher  or  later  than 
the  corresponding  U.S.  sale. 

Department's  Position:  We  agree.  For 
the  final  results,  we  selected  the  most 
similar  model  to  match  to  the 
corresponding  U.S.  model  for  the  seven 
transactions  mentioned  above. 

Comment  2:  Giacomini  claims  that 
where  available,  Canadian  models  A95 
and  A9e,  sold  "without  a  swivel" 
provide  a  more  accurate  comparison  to 
U.S.  models  than  do  the  Canadian 
threaded  models.  Giacomini  claims  that 
the  Canadian  models  sold  "without  a 
swivel"  are  identical  to  the  U.S.  models, 
except  for  the  absence  of  the  swivel. 
Giacomini  proposes  that  the  Department 
match  the  Canadian  models  sold 
"without  a  swivel"  to  the  corresponding 
U.S.  models  and  make  a  difference  in 
merchandise  adjustment  for  the  cost  of 
the  swivel. 

Department's  Position:  We  disagree. 
For  the  preliminary  results  the 
Department  matched  a  Canadian  model 
sold  "with  a  swivel"  and  Canadian 
thread  (and  in  a  few  cases  with  red 
paint)  tea  U.S.  model  sold  "witii  a 
swivel"  and  no  threads.  We  then  made  a 
difference  in  merchandise  adjustment 
for  the  cost  of  the  Canadian  thread  (and 
where  appropriate,  for  the  cost  of  the 
red  paint). 

Ihirsuant  to  section  771(16)  of  the  Act, 
19  U.S.C.  1677(16),  it  is  \he  Department's 
policy  to  use  the  most  similar  home 
market  or  third  country  product  in 
comparison  to  U.S.  sales.  Section  771(16) 
of  the  Act  provides  that  in  determining 
which  product  is  most  similar  to  the 
product  sold  to  the  United  States,  the 
Department  considers  the  physical 
characteristics  of  the  merchandise  sold 
in  both  markets.  For  the  purposes  of 
matching  U.S.  and  Canadian  models  in 
this  review,  we  considered  the  presence 
or  rbsence  of  a  swivel  to  be  a  more 
important  physical  characteristic  than 
the  presence  or  absence  of  a  Canadian 
thread  or  red  paint 

Threads  and  paint  are  relatively 
incidental  characteristics  of  these 
products  while  the  presence  or  absence 
of  a  swivel  is  a  more  fundamental 
characteristic. 

Comment  3:  Giacomini  argues  that 
difference  in  merchandise  adjustments 
should  be  based  on  the  consideration  of 
total  direct  and  indirect  costs  and 
differences  in  general  expenses. 
Giacomini  claims  that  S  353.Sl(c)  of  the 
Department's  regulations  does  not 
distinguish  between  direct  and  indirect 
costs,  and  specifically  includes  general 
expenses  as  part  of  the  cost  of 


production.  Giacomini  contends  that  the 
Department  has  no  basis  for  an 
interpretation  of  S  353.57  of  the 
regulations  that  excludes  factory 
overhead  and  differences  in  general 
expenses  from  the  difference  in 
merchandise  calculation. 

Giacomini  further  argues  that  the 
Department's  practice  of  disallowing 
general  expenses  ignores  the  fact  that 
the  indirect  costs  and  general  expenses 
of  a  company  must  be  borne  by  all  of  its 
products.  Giacomini  explains  Uiat  a 
product  with  higher  costs  will  bear  a 
higher  portion  of  allocated  indirect  costs 
and  general  expenses  than  a  less 
expensive  product  since  indirect  costs 
and  general  expenses  are  normally 
accounted  for  as  a  percentage  of  direct 
costs.  Giacomini  states  that  in 
commercial  reaUty,  producers  normally 
are  aware  of  the  direct  and  indirect 
costs  and  allocated  general  expenses  of 
die  various  products  they  manufacture. 
Giacomini  believes  that  the 
Department's  approach  ignores  this 
commercial  reality  and  assimies  that 
manufacturers  sell  their  home  market 
products  at  a  price  which  differs  from 
the  price  of  their  U.S.  models  only  by  the 
direct  cost  differences  between  the 
home  market  and  U.S.  models. 
Giacomini  contends  that  under  the 
Department's  approach,  there  is  an 
inherent  tendency  to  find  dumping 
where  the  home  market  model  has  more 
expensive  physical  characteristics  than 
the  U.S.  model,  and  a  tendency  to 
overlook  dumping  where  the  home 
market  model  has  less  expensive 
physical  characteristics. 

Department's  Position:  We  disagree. 
The  Department  considers  only  the  costs 
related  to  the  physical  differences  of  the 
comparable  products  to  deterine  this 
adjustment.  Costs  which  may  differ  as  a 
result  of  other  factors,  such  as  general 
expenses,  are  not  considered  by  the 
Department  to  relate  to  the  physical 
characteristics  of  the  products.  See 
Color  Picture  Tubes  from  Canada,  (52 
FR  44161.  Nov.  18, 1987);  see  also. 
Tapered  Roller  Becirings  from  Japan,  (52 
FR  30700,  Aug.  17, 1987).  Furthermore, 
general  and  administrative  expenses  are 
incurred  for  the  total  operations  of  a 
company  and  not  a  specific  product.  As 
stated  above,  the  Department  only 
accounts  for  those  costs  which  relate  to 
the  specific  difference  in  merchandise. 

Comment  4:  Giacomini  contends  that 
since  it  implements  a  price  change  in 
January  of  each  year  for  both  its  U.S. 
and  Canadian  customera,  it  is  unfair  for 
the  Department  to  compare  two  U.S. 
sales  occurring  in  December  1989  with  a 
sale  in  Canada  occurring  in  early  1990, 
which  is  subject  to  the  new  1990  price. 


Department's  Position:  We  agree  in 
part.  Section  773(a)(1)  of  the  Act  calls 
for  die  FMV  to  be  die  price  "at  die  time" 
of  the  U.S.  sale.  In  most  cases,  prices 
change  over  time  and  are  negotiated  on 
an  individual  basis.  In  order  to 
recognize  price  trends  over  time,  the 
Department  in  administrative  reviews, 
normally  compares  U.S.  prices  to  foreign 
prices  set  in  the  same  month,  and  if  this 
is  not  possible,  gives  priority  to  foreign 
sales  that  occur  up  to  three  months  prior 
to  the  U.S.  sale.  If  no  comparable  sales 
are  available  in  the  same  month  or  the 
three  prior  months,  U.S.  sales  are 
compared  to  foreign  sales  in  the  two 
months  following  the  U.S.  sales.  If  none 
are  foimd.  the  Department  calculates 
foreign  market  value  on  the  basis  of 
constructed  value.  This  practice, 
commonly  referred  to  as  the  "90/60  day 
rule",  is  merely  a  guideline  to  establish  a 
reasonably  contemporaneous  period 
within  which  prices  may  be  compared  in 
a  "normal"  situation. 

In  Giacomiiti's  case  we  have 
examined  the  third  country  and  U.S. 
sales  and  found  that  a  clear  link 
between  price  and  time  does  exist  In 
both  markets,  goods  are  sold  pursuant  to 
price  lists  whidi  change  each  January. 
Since  the  seller  adheres  to  the  price 
lists,  a  contemporaneous  period  is 
established  by  the  date  of  the  change  in 
the  list  prices  and  reference  to  the  90/60 
day  guideline  is  unnecessary.  United 
States  sales  made  before  the  price  list 
change  should  be  compared,  if  possible, 
to  foreign  sales  made  before  the  price 
Ust  change,  and  those  made  after  the 
price  list  change  similarly  should  be 
compared.  Only  if  there  are  no 
comparable  sales  in  the 
contemporaneous  period  would  the 
Department  calcidate  constructed  value 
as  the  basis  for  foreign  market  value.  In 
effect  the  normal  90/60  day  measure  of 
contemporaneity  is  replaced  by  periods 
fixed  by  effective  price  lists,  llierefore. 
we  have  eliminated  comparisons  of  U.S. 
and  Canadian  sales  made  pursuant  to 
different  price  lists.  Only  when  no 
comparable  sales  existed  within  the 
portions  of  the  period  of  review  covered 
by  a  single  price  list  have  we  used 
constructed  value. 

Regarding  Giacomini's  situation,  we 
examined  products  sold  in  the  U.S.  and 
Canadian  maikets  and  found  that  in 
bodi  markets,  goods  were  sold  pureuant 
to  price  hsts.  We  noted  from  the  price 
lists  and  sales  Ustings  that  the  prices 
remained  constant  up  until  the  price 
change  in  January  1990.  Based  on  the 
methodology  described  above,  for  the 
final  results  we  are  matching  the  two 
U.S.  December  1989  transactions  to 
August  1989  Canadian  sales. 


5990 


F«d«»l  Regbtor  /  Vol  56.  No.  28  /  Monday.  February  11.  1991  /  Notices 


Comment  &■  Giacominl  claims  that  the 
Department  did  not  properly  ai^ly  the 
methodology  used  in  the  preliminary 
results  to  calculate  the  credit  period  for 
invoices  not  yet  paid  Giacomini  states 
that  the  transactions  in  question  were 
part  of  only  four  invoices  and  since 
Giacomini's  customers  pay  against 
invoices,  the  Department  should  have 
used  the  simple  average  of  four  credit 
period  observations  instead  of  the  16 
observations  used  by  the  Department 

Department's  Position:  We  agree.  We 
have  examined  the  sales  listing  and 
have  determined  that  only  four  credit 
period  observations  are  necessary  to 
calculate  an  average  credit  period  for 
invoices  not  yet  paid. 

Comment  &•  Giacomini  claims  that  the 
Department  included  in  the  current 
review  three  transactions  that  were  sold 
during  the  previous  review  period,  but 
shipped  during  the  current  review 
period  According  to  Giacomini,  the 
Department  erred  by  including  these 
sales  since  they  were  included  in  the 
previous  review. 

Department's  Position:  We  disagree. 
Giacomini  did  not  document  its  claim 
that  the  sales  in  question  were  included 
in  the  previous  review.  Therefore,  the 
Department  has  included  these  sales  in 
these  final  results. 

Comment  7:  Giacomini  contends  that 
the  Department  used  the  incorrect  credit 
period  for  two  August  1989  sales  of 
Canadian  model  A156  2^. 

Department's  Position:  The 
Department  used  die  credit  period 
reported  in  Giacomini's  response. 
However,  we  examined  the  difference 
between  the  shipping  and  payment 
dates  reported  by  Giacomini  and  noted 
that  the  credit  period  for  the  sales  in 
question  was  entered  incorrectly  in  the 
aales  listing.  For  the  final  results,  we  are 
calculating  the  credit  period  based  on 
the  correct  shipping  and  payment  dates. 

Comment  8:  Giacomini  claims  that  for 
model  A156  2Vi.  the  Department  could 
have  calculated  a  single  foreign  market 
value  for  the  entire  period  of  review  in 
1989,  instead  of  calculating  foreign 
market  values  for  five  different  months. 
Giacomini  contends  that  the  monthly 
foreign  market  values  had  identical 
gross  unit  prices,  and  the  only 
attributable  differences  between  them 
were  due  to  foreign  inland  freight  and 
credit  expenses. 

Department's  Position:  We  disagree. 
In  administrative  reviews  we  generally 
calcidate  a  weighted-average  foreign 
market  value  for  each  month  of  the 
review  period  This  approach  more 
accurately  maintains  the  relationship 
between  the  selling  prices  and  the 
charges  and  adjustments  than  does  the 


method  recommended  by  the 
respondent 

Comment  ftr  Giacomini  claims  that 
during  the  second  quarter  of  1960  the 
Department  used  daily  exchange  rates 
in  its  calculations  for  four  sales  when  it 
was  more  appropriate  to  apply  the 
quarterly  rate  for  the  sales  in  question. 
Giacomini  contends  that  since  the  daily 
exchange  rates  were  within  plus /minus 
five  percent  of  the  quarterly  rate,  the 
Department  should  have  used  the 
quarterly  exchange  rate  in  its 
calciilations. 

Department's  Position:  We  disagree. 
In  accordance  with  19  CFR  353.60,  we 
use  exdiange  rates  certified  by  the 
Federal  Reserve  Bank  of  New  York.  If 
the  Federal  Reserve  publishes  daily 
rates,  as  it  did  for  the  dates  in  question, 
we  use  those  rates. 

Comment  10:  Giacomini  contends  that 
in  developing  the  constructed  value  for 
model  Aloe,  the  Department  incorrectly 
calculated  the  imputed  credit  cost  for 
the  model  in  question. 

Department's  Position:  We  agree.  We 
corrected  the  credit  calculation  for 
model  A106  for  these  final  results. 

Comment  11:  Giacomini  contends  that 
the  Department  should  have  made  an 
adjustment  to  imputed  selling  expenses 
and  credit  costs  for  models  AB5.  A96. 
Aise  IV^,  and  A156  2V^.  Giacomini 
explains  that  the  Canadian  models  are 
more  expensive  than  U.S.  models 
because  of  different  threading  and  in 
some  instances,  because  of  red  paint  or 
chrome-plating.  Giacomini  contends 
that  because  both  commission  expense 
and  credit  costs  are  directly  related  to 
the  price  of  the  product  the  use  of 
unadjusted  Canadian  values  means  that 
imputed  sredit  costs  and  selling 
expenses  used  to  calculate  the 
constructed  value  of  U.S.  models  were 
higher  than  they  should  be. 

Department's  Position:  The 
Department  used  constructed  value  as 
the  basis  for  foreign  market  value  for 
four  U.S.  products,  A106.  A106.  A155 
iVi,  and  A155  2Vt  because  no  Canadian 
models  were  sold  during  the  review 
period.  Direct  selling  expenses  and 
credit  expenses  for  the  four  products 
were  based  on  four  Canadian  products 
A95.  A96.  A156 1%.  and  A156  2V^  that 
were  the  most  similar  to  the  U.S. 
products.  For  these  final  results,  we 
calculated  for  each  of  the  four  Canadian 
models  a  weighted-average  amount  for 
direct  selling  expense  and  a  weighted- 
average  amount  for  credit  expense.  We 
then  divided  the  calculated  amounts  by 
the  cost  of  manufacturing  (COM)  of  each 
Canadian  product  to  arrive  at  a 
percentage  ratio  for  selling  expenses 
and  credit  expenses.  The  percentage 
ratios  were  then  applied  to  the  COM  of 


each  U.S.  model  to  arrive  at  a  value  for 
selling  expenses  and  credit  expenses. 
This  eliminates  any  overstatement 
caused  by  using  the  absolute  amounts  of 
expenses  of  higher  value  models  when 
calculating  constructed  value. 

Comment  12:  Giacomini  claims  that  all 
calculations  of  constructed  value  the 
Department  should  have  allocated 
general  and  administrative  (G&A) 
expenses  and  interest  expense  as  a 
percentage  of  COM  instead  of  the 
Department's  approach  of  allocating 
these  expenses  based  on  the  cost  of 
sales. 

Department's  Position:  We  disagree. 
The  Department's  policy  in  calculating 
constructed  value  is  to  calculate  the  per- 
unit  G&A  and  interest  expenses  by 
dividing  the  total  of  these  expenses  by 
the  cost  of  goods  sold  See  Sweaters 
Wholly  or  in  Chief  Weight  of  Man-made 
Fiber  from  Taiwan.  (55  FR  34565,  Aug. 
23, 1990]. 

Comment  13:  Giacomini  contends  that 
the  constructed  value  profit  calculation 
for  model  A96  was  incorrect  because  the 
COM,  weighted  average  selling  expense, 
weighted  average  crecUt  expense,  and 
weighted  average  unit  price  were 
incorrectly  calculated. 

Department's  Position:  We  agree.  We 
made  the  necessary  corrections  for  the 
final  results. 

Comment  14:  Giacomini  claims  that 
the  total  price  for  one  sale  of  model 
A105  was  incorrectly  reported  in 
Giacomini's  response,  although  the  unit 
price  was  correctly  reported  Giacomini 
contends  that  when  the  Department 
performed  the  margin  calculation  for  the 
sale  in  question,  it  divided  the  erroneous 
total  price  by  the  quantity  to  arrive  at  an 
incorrect  unit  price.  Giacomini  provided 
dociunentation  in  its  case  brief  to 
support  the  unit  price  it  reported. 

Department's  Position:  We  agree.  We 
made  the  necessary  correction  for  the 
final  results. 

Comment  15:  Giacomini  argues  that 
the  Department  should  not  have  used 
best  information  available  (BIA)  to 
calculate  the  dumping  margin  on  one 
sale  of  model  A155 1  Vi  PC  Giacomini 
states  that  although  it  failed  to  provide 
constructed  value  information  for  the 
particular  model,  the  Department  never 
requested  the  information  in  its 
deficiency  letter.  Giacomini  contends 
that  the  Department  should  instead  use 
the  constructed  value  data  submitted  in 
its  case  brief. 

Department's  Position:  We  disagree.  It 
is  the  responsibility  of  Giacomini  to 
provide  a  complete  and  accurate  „;^ , 
response  to  the  Department's 
questionnaire.  We  requested  in  our 
questionnaire  that  Giacomini  provide 


constructed  value  data  for  all  U.S. 
models  sold  during  the  POL  For  the 
model  in  question.  Giacomini  failed  to 
provide  the  requested  data.  The 
Department's  failure  to  request  the 
information  in  a  deficiency  is  irrelevant 
in  this  situation. 

Regarding  the  constructed  value  data 
Giacomini  submitted  in  its  brief,  we 
considered  the  information  unsolicited 
and  untimely  filed  in  accordance  with 
§  353.31(b)(2)  of  the  Department's 
regulations.  We  did  not  return  the  case 
brief  to  Giacomini  because  we  accepted 
all  other  information  contained  in  the 
brief,  except  the  section  referring  to  the 
model  in  question. 

Cutiency  Conversion 

In  accordance  with  19  CFR  353.60,  we 
used  the  official  exchange  rates  in  effect 
on  the  appropriate  dates  for  determining 
foreign  market  value.  AU  currency 
conversions  were  made  at  the  rates 
certified  by  the  Federal  Reserve  Bank. 

Final  Results  of  the  Review 

As  a  result  of  our  review,  we 
determine  the  maigin  for  the  final 
results  to  be: 
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reviewed  firm,  is  1.40  percent  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
S  353.22(c)(6)  of  the  Department's 
regulations  (19  CFR  353.22(c)(8)). 

Dated  February  1, 1991. 

Ftaods  J.  Sailer. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doa  91-3104  Piled  2-6-«l:  8:45  am] 
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1.40 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service  upon  completion  of  this 
administrative  review. 

The  following  deposit  requirements 
are  effective  upon  publication  of  these 
final  results  of  administrative  review  for 
all  shipments  of  certain  valves  and 
connections,  of  brass,  for  use  in  fire 
protection  systems  from  Italy  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  that  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rate  for 
any  shipments  of  this  merchandise 
manufactured  or  exported  by  the 
remaining  known  manufacturers/ 
exporters  not  covered  in  this  review  will 
continue  to  be  at  the  rate  published  in 
the  amended  final  results  of  the  prior 
adminisb'ative  review  (55  FR  19094,  May 
6. 1990);  (2)  the  cash  deposit  rate  for 
Giacomini  is  1.40  percent;  and  (3)  the 
cash  deposit  rate  for  any  fuhire  entries 
of  this  merchandise  from  a  new 
producer  and/or  exporter,  not  covered 
in  this  review  or  any  other  prior  review, 
whose  first  shipments  occurred  after 
February  28, 1990  and  who  is  unrelated 
to  the  reviewed  firm  or  any  previously 


[A-122-047] 

Elemental  Sulphur  From  Cenada;  Rnal 
Reeults  of  Antidumping  Duty 
Administrative  Review  and  Revocation 
In  Part 

AQENCV:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  revocation  in  part 

summary:  On  November  27. 1990.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  antidumping 
duty  administrative  review  and  intent  to 
revoke  in  part  the  antidumping  finding 
on  elemental  sulphur  from  Canada.  The 
review  covers  an  exporter  and  the 
period  December  1. 1988  through 
November  30, 1989. 

We  gave  interested  parties  an 
opportimity  to  comment  on  our 
preliminary  results  and  intent  to  revoke 
in  part  We  received  no  comments.  Our 
final  results  are  unchanged  from  the 
prelimmary  results,  and  we  revoke  the 
antidumping  finding  in  part  with  respect 
to  one  firm. 

EFFECnVE  DATt  February  11, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  A.  Fargo  or  Laurie  A.  Lucksmger, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC,  telephone:  (202)  377-6253. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  27, 199a  the 
Department  of  Commerce  (the 
Department]  published  in  the  Federal 
Register  (55  FR  49319)  the  preliminary 
results  of  antidumping  duty 
administrative  review  and  intent  to 
revoke  in  part  the  antidumping  finding 
on  elemental  sulphur  from  Canada  (36 
FR  34855.  December  17, 1973).  We  have 
now  completed  the  administrative 


review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  elemental  sulphur  from 
Canada.  During  the  period  such 
merchandise  was  classifiable  under  item 
415.4500  of  the  Tariff  Schedules  of  tiie 
United  States  Annotated  (TSUSA).  This 
merchandise  is  currentiy  classifiable 
under  Harmonized  Tariff  System  (HTS) 
item  2503.10.00.  The  TSUSA  and  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  ptuposes.  The 
written  description  remains  dispositive. 

The  review  covers  one  exporter  and 
the  period  December  1, 1988  through 
November  30. 1989. 

Final  Resulu  of  the  Review 

As  a  result  of  our  review,  our  final 
results  of  review  are  unchanged  from 
those  presented  in  the  notice  of  the 
preliminary  results  of  review,  and  we 
determine  that  the  following  margin 
exists  for  the  period  December  1, 1986 
through  November  30, 1989: 


Exportar 


Intarfladac  Sulphur  Cotp. . 


(pw- 
canl) 


«0 


'No  ahipnMntt  during  ttw  pwtod;  mwgint  from 
last  ravtMT  in  wNch  thwa  «wa  tNpnMntt. 

For  any  shipments  of  this 
merchandise  produced  or  exported  by 
the  remaining  known  producers  and/or 
exporters  not  covered  in  this  review,  the 
cash  deposit  will  continue  to  be  at  the 
rate  published  in  the  final  results  of  the 
last  administrative  review  for  these 
firms.  For  any  future  entries  of  this 
merchandise  from  a  new  producer  and/ 
or  exporter,  not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  after  November  30. 
1989,  and  who  is  unrelated  to  InterRedec 
Sulphur  Corporation  or  any  previously 
reviewed  firm,  no  cash  deposit  shall  be 
required.  These  deposit  requirements 
are  effective  for  all  shipments  of 
Canadian  elemental  sulphur  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
pubUcation  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Revocation  in  Part 

For  the  reasons  set  forth  in  the 
preliminary  results,  and  because  we  are 
satisfied  that  there  is  no  likelihood  of 
resumption  of  sales  at  less  than  fair 
value,  we  revoke  in  part  the 
antidumping  finding  on  elemental 
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Sttlphiir  from  Canada  with  reapect  to 
IntarRadac.  Hiia  partial  revocation 
applies  to  all  unliquidated  entries  of  this 
merchandise  exported  by  biterRedec 
Sulphur  Corporation  for  consumption  on 
or  after  November  30, 1969.  The 
Department  will  instruct  Customs  to 
liquidate  InterRedec's  entries  on  or  after 
November  30, 1909  without  regard  to 
antidumping  duties. 

lliis  administrative  review, 
revocation  in  part  and  notice  are  in 
accordance  with  sections  751(a)  (1)  and 
(c)  of  the  Tariff  Act  (19  U.aC  1675 
(a)(1).  (c)),  19  CFR  353.22.  and  19  CFR 
353.25. 

Dated  February  4. 19in. 
Eric  L  Gatflnkd. 

Assistant  Secretory  for  Import 

AdmiiustraUmL 

[FR  Doc  91-3215  Filed  a-6-«l:  8c45  am] 


(A-Mt-OISl 

TatovWon  Racalvarai  I 

and  Color,  froni  Japanj  Final  Raautta  of 

AnttdunipInQ  Duty  t 


:  Import  Administration/ 
International  Trade  Administration 
Department  of  Commerce. 

action:  Notice  of  final  resulto  of 
antidumping  duty  administrative 
reviews. 


:  On  October  22,  ig9a  the 
Department  of  Commerce  pubished  the 
preliminary  results  of  its  administrative 
reviews  of  the  antidumping  finding  on 
television  receivers,  monochrome  and 
color,  fit>m  Japan.  The  reviews  cover  11 
manufacturers/exporters  of  this 
merchandise  to  the  United  States  and 
various  periods  from  September  29. 1983 
through  February  28, 1990. 

We  gave  interested  parties  an 
opportimity  to  comment  on  our 
preliminary  results.  At  the  request  of 
five  respondents,  we  held  a  bearing  on 
December  5, 1990. 

Based  on  our  analysis  of  the 
comments  received  and  the  correction  of 
certain  clerical  errors,  we  have  changed 
the  final  results  for  eight  firms.  The  final 
margins  range  from  0.16  percent  to  35.40 
percent. 

fFFCcnvc  OATi:  February  11. 1991. 

FOR  FUfrrNCR  IMFOMMATION  CONTACT: 
David  S.  Levy  or  John  R.  Kugelman, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230:  telephone:  (202)  377-3601. 


On  October  22, 1990,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Rafister  (55  FR 
42617)  the  preliminary  results  of  its 
administrative  reviews  of  the 
antidumping  finding  on  television 
receivers,  monochrome  and  color,  from 
Japan  (36  FR  4597  March  la  1971).  We 
have  now  completed  these 
administrative  reviews  in  accordance 
with  Section  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  reviews  are 
shipments  of  television  receivers, 
monochrome  and  color,  from  Japan. 
Television  receivers  include,  but  are  not 
limited  to,  units  known  as  projection 
televisions,  receiver  monitors,  and  kits 
(containing  all  parts  necessary  to 
receive  a  broadcast  television  signal 
and  produce  a  video  image).  Not 
included  are  certain  monitcMa  not 
capable  of  receiving  a  broadcast  signal 
certain  combination  units,  and  certain 
subassemblies  not  containing  the 
components  essential  for  receiving  a 
broadcast  television  signal  and 
producing  a  video  image.  During  the 
review  periods,  television  receivers, 
monochrome  and  color,  were 
classifiable  under  item  numbers 
684.9230,  664.9232,  684.9234,  684.9236. 
684.9238,  684.9240,  684.9245. 684.9246, 
684.9248,  684.9250. 684.9252. 684.9253, 
684.9255. 664.9256, 684S258, 684  J262, 
684.9263.  and  684.9655  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  cmrently  classifiable  under  item 
numbers  852ai0.80  and  8528.2a00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes  only.  The  written  description 
remains  dispositive. 

These  reviews  cover  11 
manufacturers/exporters  to  the  United 
States  of  Japanese  televisions.  Fujitsu 
General  (Fujitsu),  Funai  Electric, 
Hitachi,  Matsushita.  Mitsubishi,  NEC, 
Sanyo,  Seiko  Epson.  Sharp,  Toshiba, 
and  Victor,  and  various  periods  from 
September  29, 1983  through  February  28. 
1990. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  At 
the  request  of  five  respondents,  Victor. 
NEC,  Mitsubishi,  Sanyo,  and  Fujitsu,  we 
held  a  public  hearing  on  December  5, 
1990.  We  received  comments  from  two 
domestic  parties  to  the  proceeding. 
Zenith  Electronics  Corporation  (Zenith) 
and  the  Unions  (the  United  Electrical 


workers  of  America,  Independent,  the 
International  Brotherhood  of  Electrical 
Workers,  the  International  Union  of 
Electronic  Electrical  Salaried.  Machine 
and  Furniture  Workers,  and  the 
Industrial  Union  Department,  AFL-CIO), 
all  of  the  respondents  except  Funai,  and 
Sumitomo  Canada.  Ltd.  (Siunitomo).  an 
importer  of  NEC  televisions. 

In  this  final  determination,  we  have 
corrected  an  inadvertent  computer 
progranuniflg  error  in  our  preliminary 
calculation  of  Fujitsu's  eif^th  review 
margin  that  reduced  the  number  of  home 
market  sales  found  to  be  made  at  or 
above  the  cost  of  production  (COP).  In 
addition,  certain  comments  by  Zenith 
anf  Fujitsu  concerned  mathematical  or  . 
clericej  errors.  We  have  corrected  the 
following  such  errors  in  these  final 
results:  incorrect  entry  of  Fujitsu's 
manufacturing  costs  for  certain  U.S.  and 
home  market  models  into  the  computer 
program,  incorrect  entry  of  home  market 
packing  costs  for  one  model  into  the 
computer  program,  inadvertent 
overstatement  of  certain  portions  of 
Fujitsu's  advertising  expenses,  failure  to 
deduct  foreign  inland  insurance  from 
United  States  price  (USP)  and  from  the 
base  used  to  calculate  U.S.  commodity 
tax  inadvertent  treatment  of  certain 
U.S.  movement  expenses  as  indirect 
selling  expenses  in  exporter's  sales  price 
(ESP)  comparisons,  and  failure  to  find 
foreign  market  value  (FMV)  for  certain 
ESP  transactions.  Certain  other  clerical 
errors,  regarding  incorrect  entry  of 
Fujitsu's  COP  and  constructed  value 
(CV)  data  in  the  computer  program  and 
incorrect  calculation  of  home  market 
sales  promotion  and  indirect  selling 
expense  adjustments  to  CV,  are  moot  as 
a  result  of  certain  changes  in  our 
calculations  of  COP,  CV,  and 
circumstance-of-sale  (COS)  adjustments 
toCV. 

Comments  Pertaining  to  Fujitsu's  Eighth 
Review  Margin 

Comment  1:  Fujitsu  asserts  that  the 
Department  was  unjustified  in  initiating 
an  investigation  of  possible  home 
market  sales  below  the  COP  because  it 
had  no  basis  for  initiating  such  an  ' 
investigation. 

According  to  Fujitsu,  the  only  reason 
that  the  Deparment  provided  for 
initiating  the  investigation  was  its 
receipt  of  allegations  by  Zenith  of 
below-cost  sales.  However,  Fujitsu 
states  that  Zenith  did  not  file  the 
allegations  within  120  days  of  initiation 
of  the  administrative  review,  as  required 
by  Departmental  practice  and  the 
current  Commerce  regulations.  As  a 
result,  Fujitsu  states  that  the  Department 
should  have  rejected  the  allegations  as 
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being  untimely,  and  that  the 
Department's  decision  to  proceed  with 
the  investigation  despite  the  lateness  of 
the  allegations  contravened  the 
Department's  regulations  and  unduly 
burdened  Fujitsu. 

Department's  Position:  We  disagree. 
The  Department  may  extend  the  time 
limit  for  filing  allegations  of  below-cost 
sales  when  a  response  is  untimely  or 
incomplete  as  of  the  120-day  deadline 
(19  CFR  353.31(c)(l)(ii)).  In  this  case. 
Zenith's  allegation  of  sales  below  cost  in 
the  home  market  could  not  have  been 
made  in  the  absence  of  the  information 
contained  in  the  proprietary  version  of 
Fujitsu's  supplemental  questionnaire 
response,  which  was  filed  after  (he  120- 
day  deadline.  Given  this  fact,  we  were 
justified  in  extending  the  deadline,  and 
we  consider  Zenith's  allegations  of 
home  market  sales  below  cost  to  have 
been  subodtted  in  a  timely  fashion. 
Accordingly,  we  were  justified  in 
initiating  an  investigation  of  possible 
home  market  sales  below  cost  by 
Fujitsu. 

Comment  2:  Fujitsu  asserts  that  the 
Department  was  unjustified  in  issidng  a 
CV  questionnaire  without  first  having 
determined  that  Fujitsu  had  home 
market  sales  below  its  COP. 

Department's  Position:  We  disagree. 
When  there  is  evidence  on  the  record  to 
indicate  the  sfrong  possibility  of 
substantial  home  market  sales  below 
the  COP,  it  is  our  practice  to  issue  the 
CV  questionnaire  before  completing  the 
investigation  of  possible  below-cost 
sales.  In  this  case,  based  on  a  careful 
examination  of  the  information  provided 
in  the  allegation  of  below-cost  sales  and 
a  review  of  Fujitsu's  response  to  our 
COP  questionnaire,  we  had  reason  to 
believe  that  a  sufficient  number  of  home 
market  sales  would  be  below  cost  to 
warrant  the  use  of  CV  as  the  basis  for 
FMV.  In  cases  such  as  this,  in  which  we 
have  strong  indications  that  the  use  of 
CV  may  be  warranted,  we  normally 
serve  respondents  with  the  CV 
questionnaire  before  we  complete  our 
investigation  of  below-cost  sales  in 
order  to  minimize  any  delays  in  the 
completion  of  an  adininistrative  review. 
Accordingly,  we  were  justified  in 
serving  Fujitsu  with  a  CV  questioimaire 
before  we  had  completed  our 
investigation  of  possbile  below-cost 
sales. 

Comment  3:  Fujitsu  claims  that  the 
Department  should  have  used  third- 
country  sales  instead  of  CV  in  the 
absence  of  sufficient  home  market  sales 
above  cost. 

Department's  Position:  We  disagree. 
Section  773(b)  of  the  Tariff  Act  explicitly 
states  that  "[WJhenever  sales  are 
disregarded  by  virtue  of  having  been 


made  at  less  than  the  cost  of  production 
and  the  remaining  sales,  made  at  not 
less  than  the  cost  of  production,  are 
detemdned  to  be  inadequate  as  a  basis 
for  the  determination  of  foreign  maricet 
value  under  subsection  (a),  the 
administering  authority  shall  employ  the 
constructed  value  of  the  merchandise  to 
determine  its  foreign  market  value." 
Since  we  excluded  numerous  sales  from 
our  analysis  because  they  were  in  fact 
made  at  less  than  the  COP,  and  since  we 
determine  that,  for  certain  models,  the 
remaining  sales  were  inadequate  for  the 
purpose  of  determining  FMV,  we 
approximately  used  CV  to  determine  the 
FMV  of  those  models. 

Comment  4:  Fujitsu  objects  to  the 
Department's  request  for  CV 
information  on  U.S.  models  and  the 
subsequent  verification  of  that 
information.  According  to  Fujitsu,  the 
Department's  Office  of  Compliance 
requested  and  verified  this  information 
despite  the  fact  that  its  policy  was  to 
base  CV  on  the  costs  of  the  home 
market  comparison  models.  Thus, 
Fujitsu  claims  that  it  was  subjected  to 
an  unnecessary  burden  and  expenses  as 
a  result  of  the  Department's  actions. 

Department's  Position:  We  disagree. 
Although  the  Department  calculated  CV 
based  on  the  cost  of  maniifacture  of  the 
home  market  comparison  models,  the 
data  on  the  manufacturing  costs  of  the 
U.S.  models  were  nonetheless  necessary 
for  the  calculation  of  the  differences  in 
cost  attributable  to  the  physical 
differences  in  the  merchandise.  Given 
the  fact  that  we  used  the  subject 
information  in  our  analysis,  we  believe 
that  our  actions  were  reasonable  and 
not  unduly  burdensome  to  Fujitsu. 

Comment  5:  Fujitsu  contests  the 
methodology  that  the  Department  used 
to  calculate  the  selling,  general,  and 
administrative  expenses  (SG&A)  that  it 
included  in  the  COP.  Fujitsu  states  that 
although  the  Department  included  in 
SG&A  all  items  reported  under  the  "non- 
operating  expense"  cmd  "extraordinary 
loss"  categories  in  Fujitsu's  income 
statement,  it  offset  those  expenses  with 
only  the  "short-term"  portion  of  "non- 
operating  income."  According  to  Fujitsu, 
the  Department  has  no  basis  for  its 
determination  that,  while  all  "non- 
operating  expense"  is  related  to  the 
production  of  the  merchandise  under 
review,  all  "non-operating  income"  is 
not.  As  a  result,  Fujitsu  argues  that,  if  all 
non-operating  expenses  are  included  in 
SG&A,  then  all  non-operating  income 
should  be  deducted  from  SG&A  as  an 
appropriate  offset 

Department's  Position:  We  disagree  in 
part  For  the  these  final  results,  we 
examined  each  item  of  "non-operating 
income,"  "non-operating  expense,"  and 


"extraordinary  loss"  individually,  and 
based  our  decision  on  whether  to 
include  specific  items  from  our 
calculation  of  SG&A  on  the  nature  of  the 
income  or  expense  accounted  for  in 
those  items.  In  evaluating  those  items 
related  to  interest  we  followed  our  long- 
standing practice  of  including  all 
interest  expenses  in  SG&A  and 
offsetting  these  expenses  with  short- 
term  interest  income  only.  For  items  not 
related  to  interest  income  or  expense, 
we  included  them  in  our  calculation  of 
SG&A  if  we  determined  that  they  were 
related  to  Fujitsu's  operations.  In 
making  these  determinations,  we  did  not 
consider  wether  the  expense  or  income 
in  question  was  related  solely  to 
televisions  because  Fujitsu  provided  no 
evidence  to  support  its  assertions  that 
certain  non-operating  and  extraordinary 
items  were  related  axdusively  to  other 
lines  of  Fujitsu's  business.  As  a  result 
we  do  not  agree  with  Fujitsu's 
arguments  that  we  had  no  basis  for  our 
determinations  regarding  non-operating 
and  extraordinary  items  and  that  we 
should  use  all  "non-operating  expense" 
as  an  offset  if  we  include  all  "non- 
operating  income"  in  SG&A.  However, 
as  a  result  of  our  examination  of  the 
individual  line  items  Fujitsu's  income 
statement  we  have  revised  our 
calculation  of  SG&A  to  exclude  certain 
items  of  "non-operating  expense"  and  to 
allow  certain  items  of  "non-operating 
income"  as  offsets  to  non-operating 
expenses,  as  is  discussed  in  our 
responses  to  Comments  6, 7.  and  8. 

Comment  &  Fujitsu  argues  that  if  the 
Department  divides  "non-operating 
income"  into  income  that  is  earned  from 
the  production  of  the  merchandise  under 
review,  which  is  deducted  from  SG&A, 
and  income  earned  from  investment 
activity  that  is  not  related  to  the 
production  of  the  merchandise  under 
review,  which  is  not  deducted  from 
SG&A,  then  it  must  also  divide  "non- 
operating  expense"  into  expenses 
directly  related  to  the  production  of 
televisions  in  Japan  and  those 
associated  with  other  lines  of  business, 
and  include  in  SG&A  only  those 
expenses  related  to  televisions.  Citing 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Vaue:  Sweaters  Wholly  or  in 
Chief  Weight  of  Man-Made  Fiber  from 
The  Republic  of  Korea,  55  FR  32850 
(August  10, 1990),  Fujitsu  asserts  that  the 
interest  expense  that  it  inciured  for 
investments  should  be  excluded  from 
SG&A  because  it  is  related  to  all  aspects 
of  Fujitsu's  operations.  Similarly,  Fujitsu 
argues  that  exchange  losses  should  not 
be  included  in  SG&A,  since  they  are 
unrelated  to  sales  of  televisions  in 
Japan. 
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Department's  Position:  We  agree  in 
part  Aa  stated  in  our  response  to 
Comment  5.  it  is  our  standard  practive 
to  consider  all  interest  expenses  to  be 
related  to  operations.  Although  we  have 
made  exceptions  to  this  practice  in  the 
past  on  the  grounds  that  certain  interest 
expenses  were  not  related  to  the 
merchandise  under  review,  Fujitsu  has 
not  substantiated  its  claim  that  certain 
portions  of  its  interest  expenses  are  not 
related  to  televisions.  As  a  result  we 
have  not  excluded  from  SG&A  any  of 
the  interest  expenses  that  Fujitsu 
incurred  for  investment  Fujitsu 
informed  us  during  verification  that 
"loss  on  disposal  of  inventory,"  which  is 
included  in  the  "non-operating  expense" 
category,  was  related  to  scrap.  We 
consider  this  to  be  related  to  operations 
and,  as  a  reult  have  retained  this 
expense  in  SGAA.  We  also  consider 
"fees  for  accelerated  collection"  and 
"others"  to  be  related  to  operations,  and 
have  retained  them  in  our  calculation  of 
SG&A  as  well.  However,  we  agree  with 
Fujitsu  that  "exchange  loss"  is  not 
related  to  operations,  and.  therefore, 
have  excluded  it  from  SG&A. 

Comment  7:  Fujitsu  argues  that  the 
Department  cannot  assume  that  all 
"non-operating  income"  is  earned  solely 
from  long-term  investment  activity  that 
is  not  related  to  the  production  of  the 
merchandise  under  review.  According  to 
Fujitsu,  those  portions  of  its  "non- 
operating  income"  that  reflect  short- 
term  income  that  is  related  to  Fujitsu's 
operations  should  be  used  to  offset 
"non-operating  expense." 

Department's  Position:  We  agree  in 
part  Fujitsu's  non-operating  income 
contains  three  interest  items:  "Interest 
earned."  "interest  earned  frt>m  related 
companies,"  and  "interest  on 
securities."  Because  Fujitsu  did  not 
separately  identify  long  and  short-term 
income  for  the  first  two  items,  we  used 
the  loans  listed  on  the  balance  sheet  to 
estimate  the  percentage  of  interest 
income  earned  on  short-term  loans.  As 
in  our  preliminary  results,  we  have 
allowed  an  offset  only  for  the  portion 
we  consider  to  he  short-term  Income. 
We  do  not  consider  "dividend  earned," 
"dividend  earned  from  related 
companies."  "  profit  on  sale  of  security," 
or  "interest  on  securities"  to  be  related 
to  operations  and.  therefore,  we  have 
not  allowed  this  income  as  an  offset  to 
non-operaitng  expenses.  While  some  of 
the  Interest  earned  on  securities  may 
conceivably  be  short-term  income, 
Fujitsu  has  provided  no  information  that 
would  enable  us  to  determine  the 
amount  of  short-term  income  earned  on 
securities.  However,  we  have 
determined  that  the  item  under  "non- 


operating  income"  for  "others"  reflects 
profit  on  scrap,  insurance  payments,  and 
recovered  bad  debt  As  a  result  we 
consider  it  to  be  related  to  operations, 
and  have  allowed  this  item  as  an  offset 
to  non-operating  expenses. 

Comment  &•  Fujitsu  cugues  that  the 
expenses  reflected  in  the  "extraordinary 
loss"  category  are  not  expenses  that  are 
normally  related  to  sales.  According  to 
Fujitsu,  the  expenses  listed  under 
"extraordinary  loss"  relate  to  the 
disposition  of  fixed  assets  and  have  no 
relation  to  the  current  operations  of  the 
company.  As  a  result  they  should  be 
excluded  from  the  Department's 
calculation  of  "general  expenses," 
which,  within  the  context  of  the 
antidumping  statute,  include  only  those 
expenses  usually  associated  with  sales. 

Department's  Position:  We  disagree 
with  Fujitsu's  arguments  regarding 
"extraordinary  loss."  This  category 
contains  two  items  that  record  actual 
expenses,  "loss  on  sale  of  fixed  assets" 
and  "loss  on  disposal  of  fixed  assets." 
We  consider  bo^  of  these  to  be  related 
to  operations  because  the  assets  in 
question  were  used  in  production. 
Accordingly,  we  have  retained  these 
expenses  in  our  calculation  of  SG&A. 

Comment  9:  Fujitsu  asserts  that  we 
should  not  have  used  a  yearly  average 
COP  for  Fujitsu,  but  should  have  used 
Fujitsu's  monthly  weighted-average 
costs.  Citing  Carlisle  Tire  &  Rubber  Co. 
V.  United  States,  10  CIT  520,  527,  622,  F. 
Supp.  1071  (1985),  in  which  the 
Department  reportedly  expressed  a 
preference  for  quarterly  weighted- 
average  costs  over  semiannual 
weighted-average  costs,  Fujitsu  argues 
that  the  yearly  average  is  less  accurate 
because  it  masks  a  significant 
downward  trend  in  Fujitsu's  productions 
costs. 

Department's  Position:  We  disagree  in 
part.  Although  we  agree  that  in  some 
instances,  a  yearly  weighted-average 
COP  may  not  provide  an  accurate 
measurement  of  changes  in  these  costs 
over  time,  an  examination  of  Fujitsu's 
cost  data  does  not  reveal  any  significant 
trends  that  would  warrant  the 
calculation  of  a  monthly  weighted- 
average  COP.  Moreover,  Fujitsu  did  not 
prove  sufficient  data  for  us  to  calculate 
a  monthly  COP  for  the  models  under 
review.  Accordingly,  we  have  used 
yearly  average  production  costs  in  our 
analysis. 

Comment  10:  Fujitsu  disputes  the 
Department's  conclusion  that  the  SG&A 
used  to  calculate  COP  were  net  of 
rebates  and  discounts.  According  to 
Fujitsu,  its  rebates  and  discounts  were 
recorded  as  expenses  in  its  income 
statement  and.  therefore,  were  included 


in  SG&A  and  COP.  Fujitsu  stales  that 
certain  rebates  and  discounts,  as  well  as 
sales  promotion  expenses,  appeared  on 
one  of  the  selling  expense  ledgers  that 
the  Department  examined  at 
verification.  According  to  Fujitsu,  the 
fact  that  the  Department  was  able  to  use 
this  ledger  to  trace  the  sales  promotion 
expenses  to  Fujitsu's  income  statement 
proves  that  the  rebates  and  discounts 
recorded  on  the  ledger  must  also  have 
been  recorded  on  the  income  statement. 
Fujitsu  also  argues  that  in  accordance 
with  generally  accepted  accounting 
principles,  rebates  and  discounts  must 
be  accounted  for  as  expenses  since 
gross  sales  prices  were  entered  into  the 
accounts  receivable  ledger.  Fujitsu 
states  that  since  rebates  and  discounts 
are  included  in  its  SG&A.  the  Department 
improperly  deducted  them  from  Fujitsu's 
reported  sales  prices  when  comparing 
these  prices  to  COP  to  determine  the 
number  of  sales  below  cost. 

Department's  Position:  We  disagree. 
At  verification  we  tied  sales  promotion 
expenses  as  recorded  in  the  sales 
expense  sub-ledger  to  the  appropriate 
line  item  under  SG&A  on  the  income 
statement  During  our  verification  we 
did  not  find  a  separate  line  item  for 
discounts  and  rebates  under  SG&A  on 
the  income  statement,  nor  did  we  find 
any  indication  that  these  items  are 
included  in  the  "Sales  Commissons"  and 
"Non-Operating  Expense"  categories  on 
the  income  statement  as  Fujitsu  claims. 
Thus,  there  is  no  merit  to  Fujitsu's 
argument  that  rebates  and  discounts 
were  recorded  on  its  income  statement 
Moreover,  at  the  home  market  sales 
verification,  we  noted  that  rebates  and 
discounts  are  recorded  in  Fujitsu's 
accounts  receivable  ledger  along  with 
gross  sales  prices.  It  is  not  clear  from  the 
evidence  on  the  record  whether  Fujitsu 
transfers  the  gross,  or  the  net  price  to 
its  financial  statements.  However,  at  the 
cost  verification  we  specifically  inquired 
whether  sales  recorded  on  the  income 
statement  are  gross,  or  net  of  rebates 
and  discounts,  and  were  told  by 
company  officials  that  the  sales  value 
recorded  on  the  audited  income 
statement  is  net  of  rebates  and 
discounts. 

Comment  11:  Fujitsu  asserts  that  as 
set  forth  in  Timken  v.  United  States,  11 
err  786,  802,  673  F.  Supp.  495  (1987) 
[Timken],  we  should  not  make  COS 
adjustments  in  ESP  comparisons  by 
deducting  the  expenses  in  question  from 
USP.  Fujitsu  states  that  we  should  make 
such  adjustments  to  FMV,  in  accordance 
with  the  Court  of  International  Trade's 
(CIT)  ruling. 

Department's  Position:  We  disagree. 
We  are  not  following  the  CITs  decision 
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in  Timken  because  it  is  not  yet  final.  We 
maintain  that  section  773  of  the  Tariff 
Act  does  not  poreclude  us  bom 
deducting  direct  selling  expenses  from 
ESP.  Consequently,  in  this  case,  we  have 
applied  our  long-standing  practice  of 
making  ajdustments  for  direct  selling 
expenses  under  either  section  772  or 
section  773  of  the  Tariff  Act 

Comment  12:  Fujitsu  argues  that  we 
should  use  an  average  time  in  U.S. 
inventory  for  determining  the  imputed 
interest  expenses  deducted  ftom  ESP. 
Fujitsu  argues  that  our  use  of  entry  and 
sale  dates  for  determining  the  inventory 
period  vastly  overstates  die  imputed 
interest  expense  in  instances  in  which 
merchandise  remains  in  inventory  for 
extended  periods  of  time. 

Department's  Position:  We  disagree. 
Whenever  possible,  we  prefer  using 
data  for  individual  transactions  rather 
than  weight-averaged  data  because  this 
more  accurately  reflects  actual  costs. 
Since  Fujitsu  was  able  to  provide  the 
actual  inventory  period  for  each 
individual  transaction,  we  used  those 
data  to  determine  Fujitsu's  U.S. 
inventory  carrying  cost 

Comment  13:  Fujitsu  argues  that  we 
overstated  its  U.S.  cooperative 
advertising  expense.  According  to 
Fujitsu,  the  Department's  preliminary 
analysis  memorandum  states  that  it 
used  the  amount  of  cooperative 
advertising  expenses  reported  in 
Fujitsu's  questionnaire  response. 
However,  Fujitsu  notes  that  the 
Department's  ESP  computer  program 
calodates  the  absolute  amount  of  these 
expenses  using  a  percentage  that  is 
higher  than  that  reported  in  Fujitsu's 
questionnaire  response,  thereby 
overstating  the  expense  and  the 
corresponding  deduction  from  ESP. 

Department's  Position:  We  disagree. 
The  statement  in  the  preliminary 
analysis  memorandum  regarding 
Fujitsu's  U.S.  cooperative  advertising 
expense  was  incorrect  In  our 
preliminary  calculations,  we  used  the 
amount  for  this  expense  that  we 
determined  at  verification,  which 
exceeded  the  amount  reported  by 
Fujitsu  in  its  questionnaire  response.  We 
have  not  altered  our  analysis  with 
respect  to  Fujitsu's  U.S.  cooperative 
advertising  expenses. 

Comment  14:  Fujitsu  argues  that  USP 
should  be  weight-averaged  in  a  manner 
similar  to  FMV  and  that  negative 
margins  should  be  included  in  our 
calculation  of  the  weighted-average 
dumping  margin.  Fujitsu  asserts  that  the 
Department's  current  practice  of 
comparing  individual  U.S.  sales  to 
weighted-average  FMVs.  and 
considering  U.S.  sales  made  at  prices 
equal  to  or  in  excess  of  FMV  to  have 


zero  margins,  causes  distortions  by 
ignoring  negative  margins  on  individual 
fransactions. 

Department's  Position:  We  disagree. 
Fujitsu  has  cited  no  authority  to  support 
its  argimients,  and  the  statute  does  not 
require  us  to  weight-average  USPs  or 
include  negative  margins  in  our 
calculation  of  weighted-average 
dumping  margins.  In  Serampore 
Industries  Pvt,  Ltd.,  8r  The  Engineering 
Export  Council  of  India  v.  United  "^  ates, 
11  CIT  886,  F.  Supp.  1354  (CIT  1987 j,  the 
CIT  ruled  that  the  Department  may  treat 
U.S.  sales  made  at  or  above  the  home 
market  price  as  having  a  zero  percent 
dumping  margin.  The  CIT  held  that  the 
Department's  practice  ensures  that  sales 
made  at  less  than  fair  value  on  one 
portion  of  a  respondent's  product  line 
are  not  masked  by  its  more  profitable 
sales,  and  is  therefore  reasonable  and  in 
Accordance  with  the  law.  The  same 
rationale  applies  to  the  weight- 
averaging  of  USPs,  which  would  also 
mask  individual  U.S.  sales  made  at  less 
than  fair  value.  Accordingly,  we  have 
neither  weight-averaged  USPs  nor 
included  negative  margins  hi  our 
calculation  of  Fujitsu's  eighth  period 
rate. 

Comment  15:  Fujitsu  claims  that  the 
Department  improperly  treated  certahi 
home  market  warranty  labor  fees  as 
indirect  selling  expenses  because  it 
erroneously  determined  that  the  service 
outiets  that  provide  these  services  were 
related  to  Fujitsu.  Even  if  these  service 
outiets  were  related  entities.  Fujitsu 
argues  that  i40CZhf  7.  v.  United  States, 
721 F.  Supp.  314  (OT 1989).  requires  the 
Department  to  treat  related-party 
warranty  expenses  as  direct  selling 
expenses. 

Department's  Position:  We  agree  with 
Fujitsu  that  we  erroneously  classified 
service  outiets  as  related  entities.  For 
these  final  results  we  have  treated 
warranty  labor  fees  paid  to  these 
service  outiets  as  direct  expenses. 
Because  the  payments  for  the  service 
expenses  in  question  were  made  to 
unrelated  parties,  there  is  no  need  here 
to  address  the  argument  that  warranty 
labor  expenses  incurred  for  services 
provided  by  related  parties  should  be 
treated  as  direct  selling  expenses. 

Comment  16:  Fujitsu  argues  that  the 
Department  incorrectiy  calculated  its 
home  market  advertising  expenses  by 
allocating  those  expenses  over  all 
Fujitsu  sales  as  a  result  of  our 
determination  that  Fujitsu's  advertising 
depicted  televisions  along  with  other 
products.  According  to  Fujitsu,  the 
Department  verified  that  some  of  its 
advertising  was  devoted  to  televisions. 
As  a  result  Fujitsu  asserts  that  the 
Department  should  revise  its  calculation 


of  advertising  expenses  by  allocating 
those  expenses  incurred  solely  for 
televisions  over  sales  of  televisions 
only. 

Department's  Position:  We  agree.  We 
verified  that  certain  portions  of  Fujitsu's 
home  market  advertising  expenses  were 
related  exclusively  to  televisions. 
However,  in  reallocating  these  expenses 
over  Fujitsu's  total  television  sales,  we 
found  that  the  resulting  change  was 
insignificant  cmd  that  the  corresponding 
adjustment  to  the  remainder  of  Fujitsu's 
home  market  advertising  expenses 
resulted  in  no  change  to  the  original 
ratio  of  advertising  expenses  to  total 
sales.  As  a  result  we  have  not  altered 
our  calculation  of  this  adjustment  in 
these  final  results. 

Comment  17:  Fujitsu  argues  that  we 
should  make  a  level-of-trade  adjustment 
in  purchase  price  (PP)  comparisons. 
According  to  Fujitsu,  its  PP  sales  are 
made  to  original  equipment 
manufacturers,  which  perform  their  own 
distribution  and  mariwting.  As  a  result 
these  sales  are  at  a  different  level  of 
trade  than  Fujitsu's  home  market  sales, 
which  are  made  to  retailers  and  for 
which  Fujitsu  absorbs  certain  selling 
expenses.  Accordingly,  Fujitsu  argues 
that  those  costs  "^mique  to  the  home 
market" — specifically,  those  incurred  by 
the  Domestic  Mailceting  Division — 
should  be  deducted  from  CV,  in 
accordance  with  American  Permac  v. 
United  States,  703  F.  Supp.  97  (CTT 1988). 

Department's  Position:  We  disagree. 
Despite  the  fact  that  our  standard 
questionnaire  specifically  requests 
hiformation  on  level-of  trade 
adjustments,  Fujitsu  only  raised  the 
issue  of  a  level-of-trade  adjtistment  for 
the  first  time  in  its  prehearing  brief. 
Accordingly,  we  consider  Fujitsu's 
request  for  this  adjustment  to  be 
untimely,  and  have  not  made  such  an 
adjustment 

Comment  IS:  Fujitsu  argues  that  the 
Department  has  not  satisfied  the 
statutory  criteria  for  excluding  below- 
cost  sales  bom  its  analysis  because  it 
has  not  demonstrated  that  these  sales 
were  made  over  an  extended  period  and 
at  prices  that  did  not  permit  recovery  of 
costs  within  a  reasonable  period  of  time. 
According  to  Fujitsu,  the  CIT  ruled  in 
Timken  v.  United  States.  11  CIT  786,  807, 
673  F.  Supp.  495  (1987).  tiiat  tiie 
Department  cannot  substitute  its  "10 
percent  test"  for  an  examination  of  the 
above  criteria.  Fujitsu  also  cites  Toho 
Titanium  v.  United  States,  11  CIT  680, 
682,  6770  F.  Supp.  1019  (1987)  [Toho). 
Fujitsu  notes  that  the  CIT  remanded  the 
Toho  case  to  the  Department  with 
instructions  that  it  demonstrate  that 
respondent's  production  costs  would 
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remain  constant  so  that  it  could  not 
recover  them  at  the  prices  investigated; 
in  this  context  Fujitsu  argues  that  since 
its  costs  were  decreasing  during  the 
period  of  review,  it  would  have 
recovered  them  within  a  reasonable 
period  of  time. 

Department's  Position:  We  disagree. 
We  did  not  rely  solely  on  the  "10-80 
rule"  in  making  our  determination  that 
Fujitsu  made  sales  below  cost  over  an 
extended  period  of  time  and  at  prices 
that  did  not  permit  the  recovery  of  costs 
within  a  reasonable  period  of  time. 
Fujitsu's  argument  is  predicated  on  its 
assertion  that  its  production  costs  were 
decreasing  during  the  period  of  review. 
As  we  stated  in  our  response  to 
Comment  9,  Fujitsu  provided  no 
evidence  to  support  this  fact 
Furthermore,  our  analysis  shows  that 
Fujitsu  made  below-cost  sales 
throughout  the  review  period. 
Accordingly,  we  have  determined  that 
Fujitsu's  below-cost  sales  were  made  in 
substantial  quantities  over  an  extended 
time  period.  Moreover,  given  the 
stability  of  Fujitsu's  production  costs 
during  the  review  period,  and  given  the 
lack  of  evidence  that  these  costs  would 
reasonably  be  expected  to  decline  in  the 
futitfe,  we  have  concluded  that  the 
below-cost  prices  will  not  recover  costs 
within  a  reasonable  period  of  time.  As  a 
result  we  have  excluded  Fujitsu's  home 
market  sales  below  cost  firom  our 
analysis. 

Comment  19:  Fujitsu  contends  that  the 
Department  used  home  market  model 
19V-SU  as  a  comparison  model  for 
different  periods  in  ESP  and  PP 
situations.  Fujitsu  argues  that  the 
Department  should  use  this  model  for 
the  same  time  period  in  PP  comparisons 
as  it  did  in  ESP  comparisons. 

Department's  Position:  We  disagree 
with  Fujitsu's  assertion  that  we  were 
inconsistent  in  our  model-match 
selections.  In  our  analysis  memorandum 
we  listed  home  market  model  VA-191.S 
as  the  comparison  model  for  PP  model 
RC300R  for  the  period  March  1966 
through  September  1986,  and  home 
market  model  19V-S1.B  as  the 
comparison  model  for  the  period 
October  1986  through  February  1987.  As 
there  were  no  sales  of  the  PP  model 
during  June,  August  September, 
November,  December,  and  February,  the 
comparison  listing  should  have  read  as 
follows:  VA-191.S  for  March.  April,  May 
and  July,  and  19V-S1.B  for  October  and 
January.  Thus,  these  models  were 
actually  used  as  comparison  models  for 
the  same  time  period  in  PP  situations  as 
in  ESP  situations,  in  which  home  market 
model  VA-191.S  was  the  comparison 
model  for  March— July  1966  and  home 


market  model  19V-S1.B  was  the 
comparison  model  for  August  1986— 
February  1987. 

Comment  20:  Zenith  argues  that  we 
should  have  included  freight  expenses, 
discounts  and  rebates,  and  commodity 
taxes  in  CV.  Zenith  states  that  these  are 
selling  expenses  that  should  be  included 
in  SG&A  along  with  all  other  selling 
expenses,  and  that  our  exclusion  of 
them  firom  CV  artiflcally  lowers  the 
amount  of  profit  included  in  the  CV 
calculation. 

Fujitsu  responds  by  stating  that 
although  commodity  tax  is  expressly 
recognized  as  a  separate  category  under 
19  U.S.C.  1677a(d).  it  is  not  included 
among  those  items  that  are  to  be 
included  in  CV.  Thus,  Fujitsu  asserts 
that  there  is  no  legal  authority  to  include 
commodity  tax  in  CV,  and  that  the 
Department  was  correct  in  excluding  it 
from  the  CV  calculation.  Fujitsu  then 
cites  19  U.S.C.  1677(b](e)  to  rebut 
Zenith's  argument  that  the  home  market 
inland  freight  should  be  included  in  CV. 
According  to  Fujitsu,  the  statute  intends 
to  establish  an  ex-factory  basis  for  CV. 
and.  therefore,  does  not  contemplate  the 
inclusion  of  home  market  Inland  freight 
in  CV.  Finally.  Fujitsu  states  that 
discounts  and  rebates  are  actually 
included  in  CV.  and  that  as  a  result,  the 
Department  should  deduct  them  from 
CV  in  its  analysis. 

Department's  Position:  We  disagree 
with  Zenith,  and  agree  in  part  with 
Fujitsu.  As  stated  in  our  response  to 
Comment  10,  we  do  not  agree  with 
Fujitsu's  statement  that  discounts  and 
rebates  are  included  in  the  SG&A 
expenses  that  we  incorporated  into  CV; 
therefore,  we  reject  Fujitsu's  claim  that 
we  should  deduct  discounts  and  rebates 
from  CV.  However,  we  reject  Zenith's 
assertion  that  they  should  be  included  in 
CV.  We  consider  discounts  and  rebates 
to  be  adjustments  to  price  rather  than 
selling  expenses;  as  a  result,  we  did  not 
include  them  in  our  calculation  of  SG&A 
for  CV. 

We  agree  with  Fujitsu  that  the  statute 
contemplates  an  ex-factory  CV.  Section 
773(e)(1)(C)  of  the  Tariff  Act  states  that 
CV  will  include  those  expenses 
"incidental  to  placing  the  merchandise 
in  condition,  packed  ready  for  shipment 
to  the  United  States."  Since  the  statute 
requires  as  to  calculate  an  ex-factory 
CV.  we  have  not  included  freight 
expenses  in  our  calculations. 

Fujitsu  is  also  correct  in  asserting  that 
section  773(e)(1)  of  the  Tariff  Act  does 
not  state  that  commodity  taxes  are  to  be 
included  in  CV.  Accord^igly.  we  have 
not  included  Japanese  commodity  taxes 
in  our  calculation  of  CV. 


Comment  21:  Zenith  contends  that  the 
Department  made  excessively  large 
COS  adjustments  to  CV.  According  to 
Zenith,  the  Department  calculated  these 
adjustments  by  allocating  speciflc 
expenses  over  sales  value,  and  then 
applying  the  resulting  ratio  to  CV  to 
determine  the  per-unit  adjustment. 
Zenith  argues  that  these  ratios  were 
intended  to  be  applied  to  sales  prices;  as 
a  result  their  application  to  CV.  which 
bears  no  relationship  to  sales  prices,  is 
inappropriate  and  overstates  the 
adjustments  since  CV  is  much  higher 
than  Fujitsu's  sales  prices. 

Department's  Position:  We  agree,  and 
have  recalculated  COS  adjustments  to 
CV.  For  these  final  results,  we 
calculated  an  adjustment  ratio  by 
allocating  specific  expenses  over  sales 
value.  We  then  applied  the  resulting 
ratio  to  Fujitsu's  sales  prices  to  derive 
the  per-unit  amount  of  specific 
expenses,  which  we  then  deducted  from 
CV  to  make  the  COS  adjustment. 

Comment  22:  Zenith  states  that  the 
Department  unlawfully  treated  Japanese 
commodity  taxes  rebated  or  not 
collected  by  reason  of  exportation  by 
failing  to  cap  the  amount  of  commodity 
tax  added  to  USP  and  by  making  a  COS 
adjustment  to  FMV  for  tfie  difference 
between  Japanese  and  U.S.  commodity 
taxes.  According  to  Zenith,  this  violates 
the  ruling  of  the  CTT  in  Zenith 
Electronics  Corp.  v.  United  States,  10 
err  266,633  F.  Supp.  1382  (1986),  appeals 
dismissed,  Fed.  Cir.  Nos.  88-1259  and 
86-1260  (1989),  which  requires  the 
Department  to  cap  the  amoimt  of  tax 
added  to  USP  at  the  amount  of  tax 
added  to,  or  included  in,  the  home 
market  price,  and  which  prohibits  the 
Department  from  making  a  COS 
adjustment  under  19  U.S.C.  1677(a)(4)(b) 
to  neutralize  the  tax  adjustment  to  USP 
required  by  19  U.S.C.  1677a(d)(l)(c). 

Department's  Position:  We  do  not 
agree  with  the  CIT  in  Zenith,  but  have 
not  had  an  opportimity  to  appeal  the 
issue  on  its  merits.  We  agree  that  the 
amount  of  commodity  tax  forgiven  by 
reason  of  the  export  of  televisions  to  the 
United  States  must  be  added  to  USP 
under  the  statute  and  may  not  exceed 
the  amount  included  in  the  home  market 
price.  The  tax  base  in  Japan  is  the  ex- 
factory  price  less  pacldng  and  certain 
rebates.  Therefore,  to  make  an 
appropriate  "apples-to-apples" 
comparison,  we  used  the  ex-factory 
price  of  the  U.S.  product  as  the  U.S.  tax 
base.  We  calculated  the  adjustment  by 
multiplying  the  U.S.  tax  base  (less 
packing)  by  the  tax  rate  and  adding  the 
result  to  USP.  To  avoid  artificially 
inflating  or  deflating  margins,  we  made 
COS  adjustments  equal  to  the  difference 
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in  the  tax  per  imit.  Making  these 
adjustments  ensures  that  the  amount  of 
tax  added  to  the  USP  does  not  exceed 
the  amount  included  in  FMV.  See  our 
position  on  Comment  3  in  Television 
Receivers.  Monochrome  and  Color, 
From  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Determination  Not  to 
Revoke  in  Part  (54  FR  35517,  August  28, 
1989). 

Comment  23:  Zenith  claims  that  the 
Department  may  have  incorrectly 
excluded  some  U.S.  sales  bom  its 
analysis  because  they  were  missing  an 
invoice  date.  Zenith  argues  that  this  is 
insufficient  grounds  for  excluding  these 
sales  from  the  analysis.  Similarly, 
Fujitsu  notes  that  the  Department 
apparently  excluded  one  U.S. 
transaction  from  its  analysis. 

Department's  Position:  We  agree  with 
Zenith  that  a  missing  invoice  date  is 
insufficient  grounds  for  excluding  sales 
from  our  analysis.  In  this  case  there 
were  no  sales  observations  lacking 
invoice  dates  or  unit  prices,  and  we  did 
not  delete  any  sales  from  the  U.S.  sales 
database.  The  computer  programs  that 
we  used  for  our  preliminary  results 
instructed  the  computer  to  delete 
observations  that  had  no  invoice  dates 
or  unit  prices.  Although  these 
instructions  actually  deleted 
observations  that  contained  superfluous 
computer  headings  rather  than  sales 
transactions,  this  was  not  specified  in 
the  computer  program.  We  have 
changed  the  language  of  the  computer 
program  to  identify  the  observations 
that  we  deleted  from  Fujitsu's  U.S.  sales 
database. 

Comment  24:  Zenith  argues  that  the 
Department  should  use  an  average  U.S. 
inventory  time  and  average  time  on  the 
water  in  instances  in  which  it  assigned  a 
zero  value  to  these  imputed  expenses. 

Department's  Position:  We  agree.  We 
calciilated  inventory  time  and  time  on 
the  water  using  entry  dates.  However, 
the  computer  program  that  we  used  for 
our  preliminary  analysis  contained 
instructions  that  while  intended  to 
check  Fujitsu's  computer  database  for 
missing  entry  dates,  inadvertently 
assigned  a  zero  value  to  the  imputed 
expenses  for  inventory  time  and  time  on 
the  water  when  entry  dates  were 
missing.  We  have  revised  our  computer 
program  and  have  assigned,  as 
necessary,  an  average  inventory  time 
and  average  time  on  the  water  to  any 
observations  that  were  missing  these 
dates. 

Comment  25:  Zenith  argues  that  since 
we  excluded  sales  to  related  parties  in 
the  home  maricet  from  our  sales 
analysis,  we  should  exclude  such  sales 
bum  our  cost  test  as  well. 


Department's  Position:  We  agree,  and 
have  excluded  such  sales  from  our  cost 
test 

Comments  Pertaining  to  the  Use  of 
Best  Information  Available  (BIA) 
Comment  26:  Fujitsu  objects  to  our  use 
of  BIA  in  determining  its  ninth  review 
rate.  Fujitsu  asserts  that 
notwithstanding  the  rejection  of  its  COP 
response,  prior  submissions  containing 
home  market  and  U.S.  price  data 
provided  the  Department  with  adequate 
ninth  review  period  information  to 
calculate  a  margin.  Fujitsu  argues  that 
the  use  of  BIA.  at  the  expense  of 
accepted  data,  is  not  in  accordance  with 
law  and  is  contrary  to  Departmental 
policy.  Zenith,  in  its  rebuttal  brief, 
responds  that  an  October  1. 1990. 
memorandum  to  the  file  from  the 
Department's  case  analyst  describes  a 
much  higher  level  of  noncooperation 
than  Fujitsu,  suggests,  thereby  making 
the  use  of  BIA  appropriate  in  this 
instance. 

Department's  Position:  We  disagree 
with  Fujitsu.  As  we  noted  in  the  file 
memorandum  dated  October  1, 1990. 
several  of  Fujitsu's  questionnaire 
responses,  including  its  home  market 
sales  and  COP  responses,  were 
untimely.  In  light  of  Fujitsu's  repeated 
untimeliness,  we  rejected  its  COP 
questionnaire  response,  which  was 
submitted  over  two  months  late.  Since 
we  had  reasonable  grounds  to  believe  or 
suspect  that  Fujitsu  made  home  maricet 
sales  below  cost  the  rejection  of 
Fujitsu's  COP  response  left  us  with 
insufficient  information  with  which  to 
conduct  our  analysis.  As  a  result  we 
were  justified  in  resorting  to  BIA  to 
determine  Fujitsu's  ninth  review  rate. 

Comment  27:  Matsushita  objects  to 
the  Department's  use  of  Fujitsu's  eighth 
review  rate  as  the  BIA  rate  for 
Matsushita's  ninth,  tenth,  and  eleventh 
reviews.  According  to  Matsushita,  the 
Department  applied  Fujitsu's  rate  as  BLA 
after  Matsushita  informed  the 
Department  that  it  would  not  submit 
data  in  response  to  the  Department's 
questionnaires  because  its  entries  and 
sales  during  the  review  periods  in 
question  were  de  minimis  in  quantity. 
Matsushita  argues  that  given  the  size  of 
Fujitsu's  rate,  the  Department's  decision 
to  apply  it  to  Matsushita  as  BIA  was  an 
arbitrary  and  unnecessarily  punitive 
measure  because  it  substantially 
exceeds  all  Matsushita's  previous  rates. 
Matsushita  contends  that  the  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC] 
has  ruled  in  Rhone  Poulenc,  Inc.  v. 
United  States.  899  F.2d  1185, 1191,  Fed. 
Cir.  1990  [Rhone  Poulenc],  that  the 
purpose  of  section  619  of  the  Tariff  Act 
is  to  determine  current  margins  as 
accurately  as  possible.  Matsushita 


suggests  that  the  Department  would 
obtain  a  more  acciirate  rate  for 
Matsushita  by  using  its  eighth  review 
rate  instead  of  anoUier  firai's  eighth 
review  rate.  Moreover,  Matsushita  notes 
that  the  application  of  its  own  eighth 
review  rate  to  its  outstanding  reviews 
would  conform  to  the  Department's 
long-standing  practice,  as  set  forth  in 
Titanium  Sponge  From  Japan  (55  FR 
42227,  October  18. 1990),  of  using  the 
higher  of  a  company's  own  previous  rate 
or  the  highest  rate  calculated  for  a 
responding  firm  in  the  current  review  as 
BIA. 

Zenith  and  the  Unions  reject 
Matsushita's  contention  that  the 
Department  should  not  use  Fujitsu's 
eigjith  review  rate  as  BIA.  Zenith  argues 
that  Matsushita  misconstrues  the 
meaning  of  certain  appellate  court 
rulings.  According  to  Zenith,  in  Rhone 
Poulenc  the  CAFC  approved  the 
Department's  presumption,  which  was 
not  punitive,  that  the  highest  prior 
margin  is  the  most  probative  evidence  of 
current  margins  because,  if  it  were  not 
the  respondent  would  have  provided 
information  to  the  contrary.  Zenith  also 
cites  Olympic  Adhesives,  Inc.  v.  United 
States,  899  F.2d  1565.  Fed  Cir.  1990 
[Olympic  Adhesives),  in  which  the 
CAFC  ruled  that  since  the  Department 
does  not  have  subpoena  power,  it  may 
resort  to  BIA  when  a  respondent  does 
not  provide  complete  or  accurate 
information. 

The  Unions  contend  that  both  the 
statute  and  the  regulations  provide  the 
Department  with  broad  discretion  in 
applying  BIA.  and  that  the  CAFC.  in 
Rhone  Poulenc,  sanctioned  the 
Department's  use  of  the  highest  rate 
bom  the  most  recently-completed 
review  in  cases  such  as  this,  in  which 
Matsushita  and  other  respondents 
refused  to  supply  the  Department  with 
data.  Moreover,  the  Unions  contend  that 
the  disparity  between  Matsushita's 
previous  rates  and  Fujitsu's  eighth 
review  rate  is  not  dispositive;  the 
Unions  note  that  in  Rhone  Poulenc,  the 
Department  assigned  a  BIA  rate  of  60 
percent  even  after  determining  that  the 
rates  from  two  previous  review  were 
zero. 

The  Unions  argue  further  that 
although  the  Department's  practice  is  to 
use  the  higher  of  a  company's  rate  from 
a  previous  review  or  the  highest  rate  for 
another  respondent  in  the  current 
review,  there  are  no  results  based  on 
analysis  of  data  for  the  ciurent  periods. 
As  a  result  the  Unions  state  that  the 
Department  was  correct  in  applying 
Fujitsu's  eighth  review  rate,  which  is  the 
highest  rate  bom  the  most  recently 
completed  and  most  current  review,  as 


BEST  COPY  AVAILABLE. 


F«decd  Ragtoter  /  Vol.  50.  No.  28  /  Monday.  February  11.  1991  /  Notice« 


BLA.  The  Unions  note  that  in  order  to 
adhere  strictly  to  its  past  practice,  the 
Department  wo\ild  have  to  wait  until  it 
completed  its  analysis  of  Casio  and 
Citizen  in  the  eleventh  review  before 
determining  rates  for  Matsushita's  and 
other  firm's  outstanding  reviews,  which 
would  unduly  delay  the  completion  of 
those  reviews. 

Department't  Position:  We  disagree 
with  Matsushita.  Matsushita  declined  to 
provide  us  with  data  for  these  three 
periods.  Because  we  cannot  force  a 
respondent  to  provide  information,  our 
only  recourse  with  an  uncooperative 
respondent  is  to  use  BIA  in  accordance 
with  section  778(c]  of  the  Tariff  Act  See 
Pistachio  Cmup  v.  United  States  et  ai, 
671  F.  Supp.  31  (CTT  1987).  The  sUtute 
provides  that  the  administering 
authority  "*  *  *  shall,  whenever  a  party 
or  any  other  person  refuses  *  *  *  to 
produce  Information  requested  in  a 
timely  manner  and  in  the  form 
required.  *  *  *  use  the  best  information 
otherwise  available."  19  U.S.C  1677e(c). 
The  statute  authorizes  the  Department 
to  select  BIA  in  a  given  case  based  upon 
the  particular  circumstances  of  that 
case.  See  Ansaldo  Componenti.  SpA.  v. 
United  States.  628  F.  Supp.  19a  205  (CIT 
1986);  Final  Results  of  Antidumping 
Duty  Administrative  Review,  Steel 
Jacks  From  Canada.  52  FR  32957, 
September  1. 1967;  Replacement  Parts 
for  Self-PropeUed  Bituminous  Paving 
Equipment  From  Canada;  Final  Results 
of  Antidumping  Duty  Administrative 
Review.  55  FR  20175,  May  15,  I960;  and 
Television  Receivers.  Monochrome  and 
Color.  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  55  FR  35916,  September  4, 
1990.  Section  353.37  of  the  Department's 
regulations  also  states  that  "[i]f  an 
interested  party  refuses  to  provide 
factual  information  requested  by  the 
Secretary  or  otherwise  impedes  the 
proceeding,  the  Secretary  may  take  that 
into  account  in  determining  what  is  the 
best  information  available. "  19  CFR 
353.37  (b).  In  this  respect  the 
implementing  regulations  may  be 
viewed  as  "an  investigative  tool  which 
the  agency  may  wield  as  an  informal 
club  over  recalcitrant  parties  or  persons 
whose  failure  to  cooperate  may  work 
against  their  best  interest"  See  Atlantic 
Sugar  V.  United  States,  744  F.  2d  1556 
(Fed.  Cir.  1964).  As  the  CAFC  implied  in 
Rhone  Poulenc,  the  rule  "effectively 
induces  importers  to  comply  with 
agency  questionnaires,  an  important 

Eractical  consideration  since  the  ITA 
as  no  subpoena  power."  899  F.  2d  1185, 

iiga 

Therefore,  in  determining  the 
appropriate  BIA  in  a  partioilar  case,  we 


evaluate  the  adequacy  of  the 
information  in  the  administrative  record 
and  the  degree  of  a  respondent's 
cooperation  during  the  proceeding.  In  a 
case  such  as  this,  where  the  respondent 
unequivocally  declined  to  respond  to 
our  request  for  information,  our  policy  is 
to  use  the  higher  of  (a)  the  highest  rate 
for  responding  firms  with  shipments 
during  the  period  or  (b)  that  Brm's  own 
last  rate.  We  could  not  apply  the  first 
option  because  there  were  no  firms 
either  with  shipments  during  the  ninth 
period,  or  that  provided  adequate 
responses  to  our  questionnaire. 
Therefore,  we  substituted  the  prior 
period  (6)  for  the  current  period  (9)  in 
implementing  this  standard  BIA  policy. 
This  results  in  our  using  Fujitsu's  eighth 
review  rate  as  BIA.  We  believe, 
moreover,  that  this  is  an  appropriate 
rate  because  it  will  serve  to  encourage 
future  compliance  with  our  requests  for 
information. 

Comment  28:  NEC  objects  to  the 
Department's  selection  of  Fujitsu's 
eighth  period  rate  as  BIA  in  determining 
its  eleventh  review  rate.  Although  NEC 
concedes  that  the  Department  should 
use  BIA  in  determining  its  eleventh 
review  margin,  it  argues  that  the 
Department  does  not  have  unlimited 
discretion  in  its  selection  of  BIA  and  is 
obliged  to  select  the  information  that  is 
the  most  probative  of  NECs  current 
economic  condition.  According  to  NEC, 
19  CFR  353.37(b)  permits  the  Department 
to  use  as  BIA  only  that  information 
submitted  by  domestic  interested 
parties.  NEC  argues  that  this  distinction 
is  logical  because  information  submitted 
by  another  respondent  bears  no 
relationship  to  NEC,  and.  therefore,  is 
less  probative  than  information  that 
NEC  has  submitted  in  prior  reviews. 
NEC  also  asserts  that,  although  such 
appellate  court  decisions  as  Rhone 
Poulenc  and  Atlantic  Sugar  have 
affirmed  the  Department's  use  of  BIA  as 
a  means  of  encouraging  respondents  to 
submit  data,  they  have  not  absolved  the 
Department  of  its  responsibihty  to 
determine  margins  as  accurately  as 
possible.  As  a  result  NEC  contends  that 
the  Department's  selection  of  Fujitsu's 
eighth  review  rate,  which  bears  no 
relationship  to  NECs  business  situation, 
is  an  abuse  of  the  Department's 
discretion  because  situation,  is  an  abuse 
of  the  Department's  discretion  because 
that  rate  Is  not  an  accurate 
measurement  of  NECs  current  margin. 

Although  NEC  acknowledges  that 
Rhone  Poulenc  permits  the  Department 
to  presume  that  the  highest  margin  from 
a  previous  review  is  the  best  estimation 
of  current  margins,  NEC  nonetheless 
argues  that  the  CAFC  was  referring  to 


the  highest  prior  rate  for  the  same 
respondent  As  a  result.  NEC  contends 
that  the  CAFC's  presumption  in  Rhone 
Poulenc.  which  was  that  the  respondent 
would  have  submitted  data  if  its  current 
margin  were  lower  than  the  highest  prior 
margin,  does  not  apply  in  this  instance 
because  NEC  was  unaware  of  what  the 
highest  prior  rate  was  when  it  decided 
not  to  participate  in  the  eleventh  review. 
Therefore,  NEC  argues  that  the 
Department  cannot  infer  that  NEC 
would  have  submitted  the  requested 
data  if  its  eleventh  review  rate  were 
lower  than  Fujitsu's  eighth  review  rate. 
Under  the  dramistances,  NEC  states 
that  the  only  rate  that  NEC  could 
reasonably  have  expected  the 
Department  to  apply  as  BIA  was  NEC's 
own  eighth  review  rate.  Moreover,  NEC 
claims  that  according  to  die  Final  Rule: 
Antidumping  Duties  (55  FR  12742.  March 
28. 1989).  the  Department  should  have 
informed  NEC  that  it  intended  to  use 
Fujitsu's  eighth  review  rate  as  BIA  and 
provided  NEC  with  another  opportunity 
to  submit  data. 

NEC  asserts  that  the  Department 
penalized  NEC  by  rejecting  NEC's  low 
margin  information  in  favor  of  less 
probative,  high  margin  information 
submitted  by  Fujitsu.  According  to  NEC, 
the  CAFC's  opinion  in  Rhone  Poulenc 
suggests  that  it  would  find  the 
Department's  use  of  BIA  as  a  penalty  to 
be  an  abuse  of  the  Department's 
discretion.  However,  even  if  the 
Department  were  able  to  apply  BIA  in  a 
punitive  manner,  both  NEC  and 
Sumitomo  also  argue  that  NECs 
circumstances  do  not  warrant  the 
application  of  a  punitive  BIA  rate.  NEC 
states  that  it  had  de  minimis  shipments 
during  the  eleventh  review  and  that  it 
has  publicly  announced  its  intention  to 
withdraw  from  the  U.S.  television 
market  Sumitomo  supports  NECs 
contention  that  there  were  extenuating 
circumstances  behind  NECs  decision 
not  to  supply  the  Department  with  data. 
According  to  Sumitomo,  its  imports  of 
television  manufactured  by  NEC 
specifically  for  use  in  hospitals 
accounted  for  all  of  NEC's  sales  in  the 
United  States.  Sumitomo  states  that  it 
was  uncertain  at  the  time  of  importation 
whether  the  televisions  in  question  were 
actually  %vithin  the  scope  of  the 
antidumping  finding,  and  that  NEC  told 
Sumitomo  that  NEC  will  not 
manufacture  these  televisions  in  the 
future.  As  a  result  Sumitomo  supports 
NEC's  assertions  that  NEC's  decision 
not  to  respond  to  the  Department's 
questionnaire  was  not  an  uncooperative 
act,  but  a  rational  business  decision  that 
should  not  be  punished  by  the 
Department. 
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NEC  states  that  in  cases  in  which 
respondents  have  not  been  deliberately 
uncooperative  despite  their  inability  to 
provide  adequate  information,  the 
Department's  standard  practice  is  to 
apply  a  rate  from  a  previous  review  of 
that  firm  or  from  the  investigation.  See, 
e.g.,  Television  Receivers,  Monochrome 
and  Color,  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (55  FR  35916,  September  4. 1990). 
Moreover,  NEC  and  Sumitomo  argue 
that  the  Department's  application  of  the 
most  adverse  BIA  was  discriminatory 
because  it  did  not  apply  similar  rates  to 
Hitachi  and  Sanyo,  which  had  also 
supplied  the  Department  with 
incomplete  and  inaccurate  data.  As  a 
result  both  NEC  and  Sumitomo  argue 
that  the  Department  should  use  NECs 
eighth  review  rate  as  BIA  for  NECs 
eleventh  review. 

Zenith  and  the  Unions  reject  NECs 
arguments.  Both  domestic  parties  assert 
that  contrary  to  NEC's  hiterpretation  of 
the  Commerce  Regulations,  tiie 
Department  can  use  another 
respondent's  information  as  BIA.  Both 
Zenith  and  the  Unions  also  reject  NECs 
contentions  that  its  own  eighth  review 
rate  was  the  only  one  that  it  could  have 
reasonably  expected  the  Department  to 
use,  and  that  the  Department  should 
have  informed  NEC  of  its  decision  to  use 
Fujitsu's  eighth  review  rate  as  BIA  and 
given  NEC  another  opportimity  to 
supply  data.  According  to  the  domestic 
parties,  a  supplemental  request  for 
information  was  not  required,  given  the 
clarity  of  NECs,  and  the  other 
respondents',  refusal  to  supply  the 
Department  with  data.  Moreover,  Zenith 
and  the  Unions  state  that  NEC  and  the 
other  respondents  knew  that  the 
Department  would  use  BIA  for  their 
outstanding  reviews  and  deliberately 
took  a  calculated  risk  in  not  supplying 
the  Department  with  data  in  the  hope 
that  it  would  apply  their  own  previous 
rates  as  BIA.  Both  domestic  parties 
argue  that  the  respondents  should  not  be 
allowed  to  benefit  from  the  apphcation 
of  their  own  low  margins  as  BIA,  and 
Zenith  argues  further  that  the  CAFC's 
ruling  in  Olympic  Adhesives  was 
intended  to  prevent  precisely  this  type 
of  manipulation  by  respondents. 

The  Unions  dismiss  NECs  and  other 
respondents'  assertion  that  the 
Department  should  not  apply  the  most 
adverse  presumption  because  their 
decision  not  to  submit  data  was  justified 
by  their  small  volume  of  sales  and  other 
mitigating  drcimistances.  According  to 
the  Unions,  such  rationales  do  not  alter 
the  fact  that  respondents  did  not  8u|>ply 
the  Department  with  data,  and, 
therefore,  should  not  alter  the 


presumption  that  the  respondents  would 
have  submitted  data  if  their  current 
rates  were  lower  than  rates  from 
previous  reviews.  Zenith  rebuts  NECs 
argument  that  the  Department 
discriminated  against  NEC  by  applying 
a  higher  BIA  rate  to  it  than  to  Hitachi 
and  Sanyo,  which  allegedly  furnished 
the  Department  with  incomplete 
information.  According  to  Zenith, 
Hitachi  and  Sanyo  appeared  to  have 
attempted  to  respond  fully  to  the 
Department's  questionnaire  by 
demonstrating  that  they  had  neither 
sales  nor  shipments  during  the 
outstanding  review  periods.  In  contrast, 
NEC  acknowledged  the  existence  of 
sales,  but  refused  to  submit  data  to  the 
Department  As  a  result  Zenith  argues 
that  NECs  sitiiation  differs  from  that  of 
Hitachi  and  Sanyo,  and  that,  given 
NECs  refusal  to  submit  data,  the 
Department  was  justified  in  using  the 
most  adverse  BIA  rate  for  NEC. 

Department's  Position:  We  disagree 
with  NECs  contention  that  as  BIA,  we 
are  always  obliged  to  select  information 
that  is  most  probative  of  a  particular 
firm's  current  pricing  practices.  We  also 
disagree  with  NECs  contention  that  19 
CFR  353.37(b)  requires  the  Department 
to  use  as  BIA  only  that  information 
submitted  by  domestic  interested 
parties.  The  regulation  provides  that  the 
Department  may  use  such  information, 
not  that  it  must  use  only  such 
information.  Both  the  statute  and  the 
regulations  afford  the  Department  great 
discretion  in  administering  the  BLA  rule, 
based  on  the  individual  circumstances 
of  each  proceeding.  When  a  firm  has 
been  cooperative,  but  is  unable  to 
provide  certain  information,  we  often 
use  BIA  for  the  missing  information.  In 
such  cases,  we  select  information  that  is 
probative  of  the  firm's  current  economic 
condition.  However,  our  standard 
practice,  when  a  firm  is  uncooperative 
and  we  apply  an  overall  BIA  rate,  is  to 
select  BIA  with  the  purpose  of  inducing 
future  cooperation  by  respondents.  This 
need  to  induce  future  cooperation 
renders  the  reasons  for  a  firm's  refusal 
to  submit  data  irrelevant  even  if,  as 
several  firms  argue  in  this  case,  those 
refusals  are  based  on  rational  business 
decisions.  Consistent  with  the  approach 
that  we  ouUined  in  Comment  27,  we 
used  Fujitsu's  eighth  period  rate  as  BLA. 
since  there  were  no  other  firms  with 
shipments  during  the  period,  or  that 
provided  adequate  responses  to 
questionnaires  for  the  periods. 

Comment  29:  Victor  objects  to  the 
Department's  use  of  Fujitsu's  eighth 
review  rate  as  BIA  for  its  ninth 
administrative  review  on  the  grounds 
that  Victor  provided  the  Department 


detailed  data  with  respect  to  eighty 
percent  of  its  ninth  review  sales. 
Notwithstanding  the  fact  that  this 
information  had  originally  been 
provided  for  the  eighth  review  and 
verified  during  that  proceeding,  Victor 
asserts  that  its  resubmission  of  this  data 
for  the  ninth  review  should  be  viewed  as 
an  effort  to  substantially  cooperate  w^th 
the  Department.  Victor  contends  that 
the  Department's  usual  practice  is  to 
resort  to  BIA  only  when  a  firm 
deliberately  refuses  to  cooperate,  or 
when  a  response,  even  if  provided  in 
good  faith,  is  so  deficient  that  it  is 
inadequate  for  use  in  the  Department's 
analysis.  According  to  Victor,  that  is 
clearly  not  the  case  here.  In  addition. 
Victor  argues  that  a  margin  calculated 
from  data  covering  eighty  percent  of  the 
period's  sales  would  be  consistent  with 
the  Department's  mandate  to  calculate  a 
margin  that  most  acc\u-ately  reflects  a 
respondent's  sales  practices. 
Furthermore,  Victor  argues  that  the 
Department  is  prohibited  from  using  BIA 
when  it  has  verified,  company-specified 
information,  as  it  does  in  this  case. 

Victor  contends  that  if  the  Department 
determines  that  the  use  of  BLA  is 
warranted  in  this  instance,  it  would  be 
inappropriate  to  apply  the  most  adverse 
BIA  to  all  ninth  review  sales.  At  worst 
Victor  argues  that  its  eighth  review  rate 
should  be  appUed.  This  would  be 
consistent  with  the  Department's 
practice  of  applying  a  company's  own 
previous  rate  as  BIA.  Moreover,  Victor 
contends  that  its  own  eighth  review 
rate,  which  was  calculated  using  data 
covering  80  percent  of  Victor's  ninth 
review  sales,  would  be  more  probative 
of  Victor's  actual  sales  experience  than 
Fujitsu's  rate  is. 

Victor  requests  that  as  BLA,  the 
Department  use  its  own  eighth  review 
rate,  a  weighted-average  of  its  eighth 
review  rate  and  NECs  rate  from  the 
ninth  review,  NEC's  ninth  review  rate, 
or  a  new  calculation  of  Victor's 
response  view  from  the  eighth  period 
using  only  the  review  results  of  sales  in 
the  ninth  period  as  its  rate  for  the  ninth 
administrative  review.  Victor  contends 
that  any  of  these  rates  would  implement 
the  dual  purposes  of  the  BLA  rule,  which 
are  to  determine  current  margins  as 
accurately  as  possible  and  to  facilitate 
the  Department's  ability  to  induce  future 
compliance  with  its  requests  for 
information. 

Zenith  rebuts  Victor's  arguments  by 
stating  that  the  80  percent  of  sales  for 
which  Victor  submitted  data  in  the  ninth 
review  are  irrelevant  because  they  were 
analyzed  in  conjimction  with  the  eighth 
review.  Thus.  Zenith  asserts  that  the 
only  sales  at  issue  in  this  proceeding  are 
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the  20  percent  to  ninth  review  sales  for 
which  Victor  did  not  submit  data.  Since 
Victor  refused  to  submit  this  data. 
Zenith  states  that  the  Department's  use 
of  the  most  adverse  BIA  is  appropriate 
in  this  instance. 

Department's  Position:  We  disagree 
with  Victor.  Because  Victor  provided  no 
price  or  expense  information  for  20 
percent  of  its  VS.  sale*,  and  no 
corresponding  home  market  data,  we 
consider  its  response  to  be  materially 
deficient  Victor's  compilation  of  the 
data  submitted  in  conjunction  with  the 
eighth  review  demonstrates  a  clear 
ability  to  provide  full  and  appropriate 
ninth  review  information.  In  light  of 
Victor's  deliberate  refusal  to  provide  all 
the  relevant  information,  we  must 
consider  Victor  to  be  uncooperative. 
Accordingly,  for  cash  deposit  purposes 
we  have  used  BIA.  which  is  Fujitsu's 
eighth  review  rate.  For  appraisement 
purposes,  fur  Victor's  ninth  review  sales 
anal>'zed  in  the  eighth  review,  we  will 
use  the  results  of  that  analysis.  For 
Victor's  ninth  review  sales  not  covered 
in  the  eighth  review,  we  will  use 
Fujitsu's  eighth  review  rate  as  BIA. 
Consistent  with  the  approach  that  we 
outlined  in  Comment  27,  we  used 
Fujitsu's  eighth  period  rate  as  BIA.  since 
there  were  no  other  firms  with 
shipments  during  the  period,  or  that 
provided  adequate  responses  to 
questionnaires  for  the  periods. 

Comment  30:  Victor  argues  that  the 
Department  should  not  have  applied 
Fujitsu's  eighth  review  rate  as  BLA  for 
its  tenth  review  period  since  it  had  no 
shipments  or  commercial  sales  during 
the  period. 

Department's  Position:  We  agree. 
Victor  initially  reported  that  it  had  de 
minimis  sales  during  the  tenth  period, 
but  would  not  provide  detailed 
information  regarding  these  sales.  For 
this  reason,  we  considered  the  company 
non-responsive  and  applied  an 
appropriate  BIA  rate  in  our  preliminary 
results.  In  its  pre-hearing  submission 
Victor  provided  corrected  information 
by  stating  that  it  had  made  no  shipments 
or  sales  during  the  tenth  period.  We 
have  received  no  contrary  evidence  on 
the  record,  and  we  are  satisfied  that  the 
latter  information  is  accurate.  Therefore, 
the  tenth  review  we  are  treating  Victor 
as  a  "non-shipper"  and  have  applied 
Victor's  rate  from  the  ninth 
administrative  review. 

Comment  31:  Mitsubishi  argues  that 
the  application  of  Fujitsu's  eighth  review 
rate  as  BIA  for  Mitsubishi's  eleventh 
review  is  punitive  and  inappropriate 
given  Mitsubishi's  extensive  track 
record  of  low  margins  and  consistently 
high  level  of  cooperation  in  the  past 
According  to  Mitsubishi,  previous 


decisions  by  the  Department  such  as 
Fishnetting  of  Man-Made  Fibers  From 
Japan  (55  FR  30948,  July  30,  1990),  have 
established  that  BIA  should  not  be  used 
as  a  penalty;  similarly,  court  decisions 
such  as  Olympic  Adhesives  have 
established  that  the  Department  cannot 
arbitrarily  apply  the  BIA  rule.  Mitsubishi 
also  asserts  that  the  Department  must 
act  diligently  to  collect  all  available 
information  for  the  administrative 
review,  as  stated  in  Mitsubishi  Electric 
V.  United  States.  700  F.  Supp.  538.  563-64 
(Crr  1988).  and  that  the  Department 
must  consider  the  most  recent  available 
information  in  its  determination  of  what 
constitutes  BIA.  as  set  forth  in  Rhone 
Poulenc.  Mitsubishi  asserts  that  the 
Department's  use  of  BIA  in  this  case 
goes  against  all  of  these  precedents  by 
ignoring  low  margin  information  that  is 
more  probative  of  Mitsubishi's  current 
condition.  As  a  result,  Mitsubishi  asserts 
that  the  Department  has  applied  an 
unnecessary  penalty  to  it  in  the  eleventh 
review. 

Citing  Neoprene  Laminate  From  Japan 
(52  FR  36295,  September  28, 1987). 
Mitsubishi  also  argues  that  the 
Department  cannot  apply  the  most 
adverse  presumption  for  BLA  when  the 
facts  of  a  particular  case  indicate  that 
such  a  presumption  is  unwarranted; 
according  to  Mitsubishi,  this  is 
demonstrated  by  the  Department's 
decision  not  to  use  the  highest  BIA  rate 
for  Hitachi  and  Sanyo.  In  this  case, 
Mitsubishi  notes  that  it  has  consistently 
cooperated  with  the  Department  and 
that  the  Department  has  consistently 
verified  the  accuracy  of  Mitsubishi's 
data.  In  light  of  these  circumstances, 
and  the  fact  that  Mitsubishi's  decision 
not  to  submit  data  for  the  eleventh 
review  because  of  its  minimal  U.S.  sales 
during  the  review  period,  Mitsubishi 
argues  that  the  Department  should  not 
apply  the  most  adverse  presumption  in 
this  instance.  Accordingly,  Mitsubishi 
asserts  that  the  Department  should 
determine  its  eleventh  review  rate  using 
either  its  own  seventh  review  rate,  or  its 
own  rate,  soon  to  be  determind,  for  the 
eighth,  ninth  or  tenth  reviews,  rather 
than  Fujitsu's  eight  review  rate. 

Zenith  responds  by  stating  that  the 
appelate  court  has  ruled  that  a 
respondent  bears  the  risk  of  withholding 
all  information  from  the  Department 
and  that  Mitsubishi's  arguments 
regarding  the  Department's  failure  to 
diligently  obtain  information  are 
irrelevant  because  the  Department 
specifically  requested  data  for  the 
eleventh  review  that  Mitsubishi  refused 
to  supply.  The  Unions  add  that 
Mitsubishi  would  have  submitted 
eleventh  review  data  if  it  believed  that 
its  margin  during  this  period  were  equal 


to  or  lower  than  those  of  previous 
reviews,  and  that  waiting  for  the 
completion  of  outstanding  reviews 
before  assigning  an  eleventh  review  rate 
for  Mitsubishi  would  cause  undue 
delays  in  the  Department's  completion 
of  the  eleventh  review. 

Department's  Position:  We  disagree 
with  Mitsubishi  Consistent  with  the 
approach  that  we  outlined  in  Comment 
27.  we  used  Fujitsu's  eighth  period  rate 
as  BIA,  since  there  were  no  other  firms 
with  shipments  during  the  period,  or  that 
provided  adequate  responses  to 
questionnaires  for  the  periods. 

Comments  32:  Hitachi  and  Sanyo 
contend  that  since  neither  of  them  had 
any  commercial  shipments  to,  or  sales  of 
the  subject  merchandise  in,  the  United 
States  during  their  respective  review 
periods,  the  Department's  use  of  a  BL^ 
rate  for  them  is  inappropriate  and 
unjustified. 

Department's  Position:  In  our  notice  o' 
preliminary  results,  we  applied  a  BIA 
rate,  albeit  not  the  most  adverse  rate,  to 
these  two  firms  because,  despite  their 
assertions  that  they  had  neither 
commercial  shipments  nor  sales  in  the 
United  States  during  the  review  periods, 
the  Customs  Service  informed  us  that  it 
had  numerous  unliquidated  entries  of 
merchandise,  exported  by  Hitachi  and 
Sanyo,  that  was  possibly  covered  by  the 
antidumping  fmding.  After  reviewing 
Hitachi's  and  Sanyo's  information  about 
the  shipments  in  questions,  we  are 
satisfied  that  these  shipments  were 
either  of  merchandise  not  covered  by 
this  finding  [e.g.,  monitors  without 
tuners),  or  were  shipments  with  no 
commercial  value  le,g..  for  safety  testing 
or  demonstratipn  purposes  only).  Since 
neither  firm  had  commercial  shipments 
or  sales  of  covered  merchandise  during 
the  periods  covered  by  this  notice,  the 
final  rates  for  periods  5, 6, 9.  la  and  11 
for  Hitachi  and  periods  9. 10,  and  11  for 
Sanyo  are  based  on  their  own  most 
recent  fmal  rates,  which  are  the  partial 
fifth  period  rate  for  Hitachi  and  the 
eighth  period  rate  for  Sanyo. 

Comment  33:  Zenith  argues  that  the  . 
Department  incorrectly  determined 
Toshiba's  eighth  period  rate  since 
Toshiba  made  sales  out  of  inventory 
during  this  period.  Toshiba  submits  that 
the  rate  assigned  to  it  in  the 
Department's  preliminary  results  was 
correct 

Department's  Position:  On  August  6, 
ig9a  Toshiba  stated  that  during  the 
eighth  administrative  review  it  did,  in 
fact  have  de  minimis  U.S.  sales,  but  that 
it  did  not  intend  to  respond  to  the 
Department's  questionaire. 
Consequently,  for  the  eighth  period, 
Toshiba  is  in  the  same  position  as  the 
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other  non-responsive  firms  covered  in 
this  notice.  Therefore,  as  BIA  for 
Toshiba's  eighth  administrative  review, 
we  have  used  Fujitsu's  eighth  period 
rate.  See  our  response  to  Comments  27, 
28,  and  29. 


Final  Results  of  the  Review 

As  a  result  of  the  comments  received 
and  the  correction  of  certain  clerical 
errors,  we  have  revised  our  preliminary 
results  for  Fujitsu  General.  Hitachi, 


Matsushita,  Mitsubishi,  NEC,  Sanyo, 
Toshiba,  and  Victor,  and  we  determine 
the  margins  to  be: 


Manufacturer 


Fuptau  Qerwral . 


FunaiBacM:. 


MaiausMa« 

MMwbiihL. 

NEC 

Sanfo 


SflltoEpaon.. 

Stmp 

ToahlM 


VKW- 


*  No  shtpmaitt  duilrig  Sta  portod:  rata  irom  last  period  In  wNch  there  wers  sNpmenta. 


Na 


6 
9 

11 

11 

6 

6 

S 
10 
11 

9 
10 
11 
11 
11 

9 
10 
11 
11 
11 

S 
10 

11 

9 

11 
11 


Period  of  review 


03/01/66-02/28/87 
03/01/87-02/29/86 
03/01/89.02/28/90 
03/01/89-02/28/90 
09/29/8»-03/31/84 
04/01 /84-03/31/8S 
03/01/67-02/29/66 
03/01/86-02/28/69 
03A)1/89-02/28/90 
03/01/87-02/29/88 
03/01/68-02/28-89 
03/01/69.02/28/90 
03/01/89-02/28/90 
03/01/69-02/28/90 
03/01/67-02/29/86 
03/01/68-02/28/89 
03/01/89-02/28/90 
03/01 /8fr.02/28/90 
03/01/89-02/28/00 
09/0/88-02/28/67 
03/01/08-02/28/89 
03/01/6^.02/28/90 
03/01/87-02/29/86 
03/01/66-02/26/80 
03/01/89-02/28/90 


35.40 
3S.40 
'36.40 
•21.93 
•0.16 
•0.16 
•0.16 
•0.18 
•0.16 
36.40 
36.40 
35.40 
35.40 
36.40 
•2S8 
•2.88 

•Z8e 

•21  S3 

•4.78 

36.40 

•36.40 

•35.40 

35.40 

•36.40 

•36.40 


The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  Ilie  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  most  recent  of  the  above  margins 
will  be  required  for  the  above  firms.  For 
any  future  entries  of  this  merchandise 
from  a  new  exporter  not  covered  in  this 
or  prior  reviews,  whose  first  shipments 
of  covered  merchandise  occiured  after 
February  28, 1990.  and  who  is  unrelated 
to  any  reviewed  firm,  a  cash  deposit  of 
35.40  percent  shall  be  required.  These 
deposit  requirements  are  effective  for  all 
shipments  of  Japanese  television 
receivers,  monochrome  or  color,  entered, 
or  withdrawn  fit)m  warehouse,  for 
consimiption  on  or  after  the  date  of 
publication  of  this  notice. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C  1675 
(a)(1)]  and  19  CFR  353.22. 


Dated:  February  4, 1901. 
Elk  L.  Gaiflnkal. 

Assistant  Secretary  for  Import 

Administration, 

[FR  Doc.  91-3216  Filed  £-8-91;  8:45  am] 

BiujNQ  CODE  asio-oe-M 


[C-351-062] 

Pig  Iron  From  Brazil;  PreHminary 
Reeutta  of  Countervailing  Duty 
Admlnietratlve  Review 

AQCNCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Nodce  of  preliminary  results  of 
countervailing  duty  administrative 
review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  pig  iron 
from  Brazil  for  the  period  January  1, 
1989  through  December  31, 1989.  We 
preliminarily  determine  the  net  subsidy 
to  be  0.24  percent  ad  valorem.  In 
accordance  with  19  CFR  355.7,  any  rate 
less  than  0.50  percent  ad  valorem  is  de 
minimis.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  February  11, 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

Maik  Spellum  or  Maria  MacKay,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 

8UPFLEMENTARV  INFORMATION: 

Background 

On  April  10, 1990,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  RegUter  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (55  FR  13302)  of  the 
countervailing  duty  order  on  pig  iron 
from  Brazil  (45  FR  23045;  April  4, 1980). 
On  April  26, 1990,  one  of  the  original 
petitioners,  Shenango  Ina,  requested  an 
administrative  review  of  the  order.  We 
published  the  initiation  on  June  1, 1990 
(55  FR  22386).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Tariff  Act). 
The  Department  published  the  amended 
final  results  of  the  last  administrative 
review  on  April  22, 1987  (52  FR  13289). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Brazilian  pig  iron  of  basic 
foundry,  malleable,  and  low 
phosphorous  grades.  This  merchandise 
is  currenUy  classifiable  under 
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Harmonixed  Tariff  Schedule  (HTS]  item 
numbers  7201.10Xa  7201.20.oa 
7201.30.00  and  720e.iaoa  The  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  the  period  January 
1, 1989  through  December  31, 1989  and 
ten  programs. 

Analysis  of  Progrenw 

(1)  CACEX Preferential  Working 
Capital  Financing  for  Exports 

Under  this  program,  the  Dep«u1ment 
of  Foreign  Commerce  (CACEX]  of  the 
Banco  do  Brasil  provides  short-term 
working  capital  financing  to  exporters  at 
preferential  rates.  The  loans  have  a  term 
of  one  year  or  less.  CACEX  also 
provides  comparable  short-term  working 
capital  financing  to  trading  companies 
under  Resolution  883. 

On  May  2, 1965.  Resolution  1009  made 
CACEX  woridng  capital  financing 
available  through  commercial  banks  at 
prevailing  market  rates,  with  interest 
due  at  maturity.  It  authorized  the  Banco 
do  Brasil  to  pay  the  lending  institution 
an  "equalization  fee."  or  rebate,  of  up  to 
15  percentage  points  of  the  commercial 
interest  rate,  which  the  lending 
institution  could  pass  on  to  the 
borrowers. 

Since  the  interest  charged  on  CACEX 
export  financing  under  Resolution  1009 
is  at  prevailing  market  rates,  this 
program  would  not  be  countervailabe 
absent  the  equalization  fee  and  the 
exemption  from  the  lOF  (a  general  tax 
on  financial  transactions).  Therefore,  the 
interest  differential  for  those  loans  is 
equal  to  the  equalization  fee  plus  the  1.5 
percent  lOF.  Because  this  program 
provides  financing  at  preferential  rates 
only  to  exporters,  we  preliminarily 
determine  that  it  is  countervailable. 

We  consider  the  benefit  from  loans  to 
occur  when  the  borrower  makes  the 
interest  payments.  During  the  review 
period,  nine  pig  iron  exporters  made 
interest  payments  on  CACEX  loans.  For 
those  loans,  we  multiplied  the  interest 
differential  by  the  loan  principal.  We 
allocated  the  result  over  each  firm's 
total  exports  and  then  weight-averaged 
the  benefits  by  each  firm's  share  of 
exports  of  the  subfect  merchandise  to 
the  United  States.  On  this  basis,  we 
preliminarily  determine  the  benefit  fi-om 
this  program  to  be  0.09  percent  ad 
valorem. 

This  program  was  suspended, 
effective  February  22, 19(89,  by  Central 
Bank  Resolution  1583  and  terminated, 
effective  August  30, 1990,  by  Central 
Bank  Resolution  1744.  For  purposes  of 
the  cash  deposit  of  estimated 
countervailing  duties,  we  preliminarily 


determine  the  benefit  from  this  program 
to  be  zero. 

(2)  Income  Tax  Exemption  for  Export 
EamingB 

Under  this  program,  exporters  of  pig 
iron  are  eligible  for  an  exemption  from 
income  tax  on  the  portion  of  their  profits 
attributable  to  exports.  The  exporter 
calculates  the  tax-exempt  portion  of 
profit  based  on  the  ratio  of  export 
revenue  to  total  revenue.  Because  this 
program  provides  tax  exemptions  that 
are  limited  to  exporters,  we 
preliminarily  determine  that  it  is 
countervailable. 

The  nominal  corporate  tax  rate  in 
Brazil  in  1989  was  30  percent  However, 
Brazilian  tax  law  permits  companies  to 
reduce  their  income  taxes  by  investing 
up  to  26  percent  of  their  tax  liability  in 
specified  companies  and  funds.  This  tax 
credit  effectively  reduces  the  nominal  30 
percent  corporate  tax  rate.  The  eight  pig 
iron  exporters  that  claimed  this 
exemption  on  their  tax  returns  filed  in 
1969  invested  in  the  specified  companies 
and  funds,  and  their  effective  tax  rate 
was  lower  than  the  nominal  30  percent 
rate  during  the  review  period. 

We  calculated  the  effective  tax  rate 
for  each  firm  by  dividing  the  net  tax 
liability  by  taxable  profit  We  calculated 
the  benefit  by  multiplying  the  amount  of 
tax-exempt  profit  by  the  effective  tax 
rate  and  allocating  the  result  over  each 
firm's  total  exports.  We  then  weight- 
averaged  the  benefits  by  each  fim's 
share  of  exports  of  the  subject 
merchandise  to  the  United  States.  On 
this  basis,  we  preliminarily  determine 
the  benefit  tnm  this  program  to  be  0.15 
percent  ad  valorem. 

Decree  Law  8034  of  April  12, 1990 
eliminated  this  tax  exemption  and 
established  a  prevailing  corporate  tax 
rate  of  30  percent  for  domestic  and 
export  earnings  for  year  of  assessment 
1991  (year  basis  1990).  For  purposes  of 
the  cash  deposit  of  estimated 
countervailing  duties,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  zero. 

(3)  Other  Programs 

We  examined  the  following  programs 
and  preliminarily  determine  that 
exporters  of  pig  iron  did  not  use  them 
during  the  review  period: 

a.  BEFIEX  and  CIEX 

b.  PROEX  and  PROSIM 

c.  Preferential  financing  for  the  storage 
of  merchandise 

d  FST  and  EGF  financing 
e.  Accelerated  depreciation  for 
Brazilian-made  capital  goods 
f.FINEX 
a.FUNPAR 

Lfinep 


PraUminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
to  be  0.24  percent  ad  valorem  during  the 
period  January  1, 1980  through 
December  31, 1980.  In  accordance  with 
19  CFR  355.7,  any  benefit  less  than  0.50 
ad  valorem  is  de  minimis. 

Therefore,  the  Department  intends  to 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
Brazilian  pig  iron  exported  on  or  after 
January  1, 1989  and  on  or  before 
December  31, 1989. 

Furthermore,  the  Department  will 
instruct  the  Customs  Service  to  waive 
the  collection  of  cash  deposits  of 
estimated  countervailing  duties  on  all 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may  - 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  die  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submisson  of  rebuttal 
briefs.  Copies  of  case  briefs  and  rebuttal 
briefs  must  be  served  on  interested 
parties  in  accordance  with  19  CFR 
355.38(e).  Representatives  of  parties  to 
the  proceeding  may  request  disclosure 
of  proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under 
{  355.38(c],  are  due.  The  Department 
will  pubUsh  die  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  January  31, 1901. 
Fniida|.8ailw. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc  91-3100  nied  2-S-ei;  8:45  am)    ' 
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[C-M1-062] 

Pig  iron  Prom  BrezH;  Preliminary 
Remittt  of  CountorvaMng  Duty 
AdmlnletraM  V  Review 

AOINCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  wder  on  pig  iron 
from  Brazil  for  the  period  January  1, 
1987  through  December  31, 1987.  We 
preliminarily  determine  the  net  subsidy 
to  be  zero  or  de  minimis  for  seven  firms 
and  1.85  percent  ad  valorem  for  all  other 
firms.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
iFFicnvc  DA-n:  February  11, 1991. 

TOR  nmilMR  INfORMATKM  CONTACT! 

Christopher  Beach  or  Maria  MacKay. 
Office  of  Countervailing  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone:  (202)  377-2786. 
tUPPUMENTARY  INFORMATION: 
Background 

On  April  7, 1988,  the  Department  of 
Commerce  (the  Department)  published 
in  die  Federal  Register  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (53  FR  11540)  of  die 
countervailing  duty  order  on  pig  Iron 
from  Brazil  (45  FR  23045:  April  4. 1980). 
On  April  12, 1988,  one  of  the  original 
petitioners,  Shenango  Inc.,  requested  an 
administrative  review  of  the  order.  We 
published  die  initiation  on  May  23, 1088 
(53  FR  18324).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Tariff  Act). 
The  Department  published  the  amended 
final  results  of  the  last  administrative 
review  on  April  22, 1987  (52  FR  13269). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Brazilian  pig  iron  of  basic 
foundry,  malleable,  and  low 
phosphorous  grades.  During  the  review 
period,  such  merchandise  was 
classifiable  under  item  number  606.1300 
of  die  Tariff  Schedules  of  die  United 
States  Annotated  (TSUSA).  This 
merchandise  is  currendy  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  7201.10.00, 
7201.20.00,  7201.30.00  and  7206.10.00.  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 


purposes.  The  writt«i  description 
remains  dispositive. 

The  review  covers  the  period  January 
1, 1987  dirough  December  31, 1987  and 
twelve  programs. 

Analysis  of  Programs 

(1)  CACEX  Preferential  Working 
Capital  Financing  for  Exports  Under 
this  program,  the  Department  of  Foreign 
Commerce  (CACEX)  of  the  Banco  de 
BrasU  provides  short-term  woridng 
capital  financing  to  exporters  at 
perferential  rates.  The  loans  have  a  term 
of  one  year  or  less.  CACEX  also 
provides  comparable  short-term  working 
capital  financing  to  trading  companies 
under  Resolution  883. 

On  May  2. 1965,  Resolution  1009  made 
CACEX  working  capital  financing 
available  through  commercial  banks  at 
prevailing  market  rates,  with  interest 
due  at  maturity.  It  authorized  the  Banco 
de  Brazil  to  pay  the  lending  institution 
an  "equalization  fee,"  or  rebate,  of  up  to 
15  percentage  points  of  the  commercial 
interest  rate,  which  the  lending 
institution  could  pass  on  to  the 
borrowers. 

Since  the  interest  charged  on  CACEX 
export  financing  under  Resolution  1009 
is  at  prevailing  maiicet  rates,  this 
program  would  not  be  countervailable 
absent  the  equalization  fee  and  the 
exemption  frt>m  the  lOF  (a  general  tax 
on  financial  transactions).  'Therefore,  the 
interest  differential  for  diose  loans  is 
equal  to  the  equalization  fee  plus  1.5 
percent  lOF.  Because  this  program 
provides  financing  at  preferential  rate 
only  to  exp<Mters.  we  preliminarily 
determine  that  it  is  countervailable. 

We  consider  the  benefit  from  loans  to 
occur  when  the  borrower  makes  the 
interest  payments.  During  the  period  of 
review,  six  pig  iron  exporters  made 
interest  payments  on  CACEX  loans.  For 
those  loans,  we  multiphed  the  interest 
differential  by  the  loan  principal.  We 
allocated  the  result  over  each  firm's 
total  exports  and  then  weight-averaged 
the  benefits  by  each  firm's  share  of 
exports  of  the  subject  merchandise  to 
the  United  States.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  1.37  percent  ad 
valorem  for  all  firms  except  those  with 
zero  or  de  minimis  aggregate  benefits. 

This  program  was  suspended, 
effective  February  22. 1989,  by  Central 
Bank  Resolution  1583  and  terminated, 
effective  August  30, 1900.  by  Central 
Bank  Resolution  1744.  For  purposes  of 
the  cash  deposit  of  estimated 
countervailing  duties,  we  preliminarily 
determine  the  benefit  6t>m  this  program 
to  be  zero. 


(2)  Income  Tax  Exemption  for  Export 
Earnings 

Under  this  program,  exporters  of  pig 
iron  are  eligible  for  an  exemption  from 
income  tax  on  the  portion  of  their  profits 
attributable  to  exports.  The  exporter 
calculates  the  tax-exempt  portion  of 
profit  as  the  ratio  of  export  revenue  to    , 
total  revenue.  Because  this  program 
provides  a  tax  exemption  that  is  limited 
to  exporters,  we  preliminarily  determine 
that  it  is  countervailable.  . 

The  nominal  corporate  tax  rate  in 
Brazil  in  1987  was  35  percent.  However. 
Brazilian  tax  law  permits  companies  to 
reduce  their  income  taxes  by  investing 
up  to  26  percent  of  their  tax  liability  in 
specified  companies  and  funds.  This  tax 
oedit  effectively  reduces  the  nominal  35 
percent  corporate  tax  rate.  The  five  pig 
iron  exporters  that  claimed  this 
exemption  on  their  tax  returns  filed  in 
1967  invested  in  the  specified  companies 
and  funds,  and  their  effective  tax  rate 
was  lower  than  the  nominal  35  percent 
rate  during  the  review  period. 

We  calculated  die  effective  tax  rate 
for  each  firm  by  dividing  the  net  tax 
liability  by  taxable  profit  We  calculated 
the  benefit  by  multiplying  the  amount  of 
tax-exempt  profit  by  the  effective  tax 
rate  and  allocating  the  result  over  each 
firm's  total  exports.  We  then  weight- 
averaged  the  benefits  by  each  firm's 
share  of  exports  of  the  subject 
merchandise  to  the  United  States.  On 
this  basis,  we  preliminarily  determine 
the  benefit  from  this  program  to  be  0.48 
percent  ad  valorem  for  all  firms  except 
those  with  zero  or  de  minimis  aggregate 
benefits. 

Decree  Law  8034  of  April  12. 1990 
eliminated  this  tax  exemption  and 
established  a  prevailing  corporate  tax 
rate  of  30  percent  for  domestic  and 
export  earnings  for  year  of  assessment 
1991  (year  basis  1990).  For  purposes  of 
the  cash  deposit  of  estimated 
countervailing  duties,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  zero. 

(3)  Other  Programs 

We  examined  the  following  programs 
and  preliminarily  determine  that 
exporters  of  pig  iron  did  not  use  them 
during  the  review  period: 

a.  CIC-OPCRE  6-2-6  financing; 

b.  Accelerated  Depreciation  for 
Brazilian-made  capital  goods; 

c.  IPI  Export  Credit  Premium; 

d.  BEFIEX  and  CIEX; 

e.  PROEX  and  PROSIM; 

f.  Preferential  financing  for  the  storage 
of  merchandise; 

g.  FST  and  EGF  financing; 
h.FINEX; 
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i.  FUNPAR;  and 
j.FINEP. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  tlie  net  subsidy 
to  be  zero  or  de  minimis  for  tlie  seven 
firms  listed  below  and  1.85  percent  ad 
valorem  for  all  other  firms: 

(1)  S.C.  Comerdo; 

(2)  Inbrasil: 

(3)  Amaral: 

(4)  Bondespachense; 
(5)CFF: 

(6)  Cotra;  and 

(7)  Foscalma 

The  Department  intends  to  instruct 
the  Customs  Service  to  liquidate, 
without  regard  to  countervailing  duties, 
shipments  of  ftazilian  pig  iron  from  the 
seven  firms  listed  above,  and  to  assess 
countervailing  duties  of  1.85  percent  of 
the  f.o.b.  invoice  price  on  shipments 
from  all  other  firms  exported  on  or  after 
January  1. 1987  and  on  or  before 
December  31, 1967. 

As  a  result  of  the  termination  of  the 
CACEX  export  financing  and  Income 
Tax  Exemption  programs,  the 
Department  intends  to  instruct  the 
Customs  Service  to  waive  the  collection 
of  cash  deposits  of  estimated 
countervailing  duties  on  all  shipments  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  witliin  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief. 

Any  hearing,  if  requested,  will  be  held 
seven  days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  355.38(e).  Any 
request  for  disclosure  under  an 
administrative  protective  order  must  be 
made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  355.22 


Dated:  January  31, 1991. 
Frands ).  Sailar. 

Acting  Aaaiatant  Secretary  for  Import 
Admi'niatration. 

[FR  Doc  91-3101  Filed  :^-8-91: 8:45  am] 
SBJJNa  cooi  Mio-oe-M 


Minority  B«Min«M  D«v«lopfn«nt 
Agency 

Businesa  Development  Center 
Applications;  FayettavMa,  NC 

AOIMCV:  Minority  Business 
Development  Agency. 
action:  Notice. 


I  In  accordance  with  the 
provisions  of  Executive  Order  11625,  the 
Minority  Business  Development  Agency 
(MBDA)  announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  12  months  is  estimated  at  $194,118 
for  the  project  performance  of  7/1/91  to 
6/30/92.  The  MBDC  will  operate  in  the 
Fayetteville,  North  Carolina, 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $165,000  in  Federal  funds  and 
a  minimum  of  $29,118  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  fimding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments.  American  Indian 
tribes,  cmd  educational  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  business  owners  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behaU  of  minority 
individuals  and  firms;  offer  them  e  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  owned  businesses. 

Applications  will  be  judged  initially 
by  the  regional  staff  on  the  experience 
and  capability  of  the  firm  and  its  staff  in 
addressing  the  needs  of  minority 
business  individuals  and  organizations 
(50  points);  the  resources  available  to 
the  firm  in  providing  management  and 
teclmical  assistance  (10  points):  the 
firm's  proposed  approach  to  performing 


the  work  requirements  included  in  the 
application  (20  points):  and  the  rirm's 
estimated  cost  for  providing  such 
assistance  (20  points).  It  is  advisable 
that  applicants  have  an  existing  o^ice  in 
the  geographic  region  for  which  they  are 
applying. 

An  applicant  must  receive  at  least  70% 
of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

The  selection  of  an  application  for 
further  processing  by  MBDA  will  be 
made  by  the  Director  based  on  a 
determination  of  the  application  most 
likely  to  further  the  purposes  of  the 
MBDC  program.  The  application  will 
then  be  forwarded  to  the  Department  for 
final  processing  and  approval  if 
appropriate.  The  Director  will  consider 
past  performance  of  the  applicant  on 
previous  Federal  awards. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Applicants  who  have  an  outstanding 
account  receivable  with  the  Federal 
Government  may  not  be  considered  for 
funding  until  these  debts  have  been  paid 
or  arrangements  satisfactory  to  the 
Federal  Government  are  made  to  pay 
the  debt 

Applicants  are  subject  to 
Govemmentalwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26.  In  accordance  with  the  Drug-Free 
Workplace  Act  of  1968.  each  applicant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement. 

Awards  imder  this  program  shall  be 
subject  to  all  Federal  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

A  false  statement  on  an  application 
may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment. 

Section  319  of  Public  Law  101-121 
generally  prohibits  recipients  of 
appropriated  funds  from  lobbying  the  ■ 
Executive  or  Legislative  Branches  of 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  A 
"Certification  for  Contracts.  Grants. 
Loan,  and  Cooperative  Agreements"  and 
the  SF-LLL,  "Disclosure  of  Lobbying 
Activities"  (if  applicable),  is  required. 
Anticipated  processiag  time  of  this 
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award  is  120  days.  Executive  Order 
12372.  "Intergovernmental  Review  of 
Federal  Programs",  is  not  appUcable  to 
this  program. 

CLOtlNO  date:  The  closing  date  for 
applications  is  March  15. 1991. 
Applications  must  be  postmarked  on  or 
before  March  15. 1991. 
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ADDRESSCS:  Proposals  will  be  reviewed 
by  the  Dallas  Regional  Office.  The 
mailing  address  for  submission  is: 
Dallas  Regional  Office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  1100 
Commerce  Street,  room  7B23,  Dallas, 
Texas  75242,  214/767-8001. 

FOR  njRTHER  INFORMATION  CONTACT 

Carlton  L  Eccles.  Regional  Director  of 
the  Atlanta  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  appUcation  kits, 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 
11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  February  5, 1991. 

Note:  A  pre-application  conference,  to 
assist  all  interested  applicants,  will  be  held  at 
the  U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  401  West 
Peachtree  St..  NW.,  Room  1930,  Atlanta, 
Georgia,  February  28, 1991,  at  9:00  ajn. 
CarltOD  L  Ecdes, 

Regional  Director,  Regional  Office. 
[FR  Doc.  91-3141  Filed  2-8-91;  8:45  am] 
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Meeting;  Minority  Business 
Development  Agency 

January  30, 1991. 

The  Department  of  Commerce 
announces  the  following  meeting: 

Name:  Minority  Enterprise  Development 
Advisory  Council. 

Date  and  Time:  February  14, 1991, 9  a.m.  to 
4  p.m. 

Place:  Airport  Regency  Hotel.  1000  North 
West  Lejeune  Road,  Miami,  Florida  33126, 
305-441-1600. 

Contact  Person:  lanice  G.  Josey,  Executive 
Assistant  for  the  Minority  Enterprise, 
Development  Advisory  Council,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington,  DC 
20230,  (202)  377-8420. 

Minutes:  May  be  obtained  from  contact 
person  listed  above. 

Purpose  of  Meeting:  Regular  Meeting. 

Open  meeting — limited  seating — 
anyone  wishing  to  attend,  please  call 
prior  to  meeting. 
loalira. 
Acting  Director. 

[FR  Doc.  91-3109  Hied  2-8-91;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammala;  laauance  of  Public 
Display  Permit;  Mary  A.  Olson 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTION:  Issuance  of  Public  Display 
Permit  No.  722. 

summary:  On  Wednesday,  November 
21, 1990,  notice  was  published  in  the 
Federal  Register  (55  FR  48667)  that  an 
application  (P469)  had  been  ^ed  by  Ms. 
Mary  A.  Olson,  Inject  Leader  and 
Exhibit  Developer,  The  Science  Museum 
of  Miimesota,  Exhibit  Division,  30  East 
Tenth  Street.  St.  Paul  Minnesota  55101, 
to  collect  and  import  a  mummified 
salvaged  specimen  of  one  crabeater  seal 
to  be  prepared  for  public  display  in  a 
national  traveling  museum  exhibition. 

Notice  is  hereby  given  that  on 
February  5. 1991.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407)  and  the  Regulations  Governing  the 
Talcing  and  Importing  of  Marine 
Mammals  (50  CFR  part  216).  the 
National  Marine  Fisheries  Service 
issued  a  Permit  for  the  above  research 
activities  subject  to  the  Special 
Conditions  set  forth  therein.  The  Permit 
is  available  for  review  by  interested 
persons  in  the  following  offices: 
OfRce  of  Protected  Resources.  National 
Marine  Fisheries  Service.  1335  East- 
West  Highway,  room  7320,  Silver 
Spring,  Maryland  20910; 
Director,  Southeast  Region.  National 
Marine  Fisheries  Service.  NOAA.  9450 
Koger  Boulevard.  St.  Petersburg. 
Florida  33702; 
Director.  Alaska  Regioa  National 
Marine  Fisheries  Service.  NOAA,  709 
West  9th  Street,  Federal  Bldg.,  Juneau, 
Alaska  99802;  and 
Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  One 
Blackburn  Drive,  Gloucester, 
Massachusetts  09130. 

Dated:  February  5, 1991. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-3167  Filed  2-8-91;  8:45  am] 
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Marine  Mammals:  WItltdrawal  of  Permit 
Application;  Dr.  WUIIam  A.  Watidna 
(P70D) 

On  September  12, 1988,  notice  was 
published  in  the  Federal  Register  (53  FR 
35227)  that  an  application  had  l>een  filed 
by  Dr.  William  A.  Watkins,  Senior 
Research  Specialist  Woods  Hole 


Oceanographic  Institution,  Woods  Hole, 
Massachusetts  02543. 

Notice  is  hereby  given  that  on 
December  17, 1990,  the  application  was 
withdrawn  and  the  withdrawal  request 
has  been  acloiowledged  and  accepted 
without  prejudice  by  the  National 
Marine  Fisheries  Service. 

Dociunents  submitted  in  coimection 
with  the  above  application  are  available 
for  review  by  appointment  in  the 
following  offices: 

Office  of  I*rotected  Resources,  National 
Marine  Fisheries  Service,  NOAA,  1335 
East- West  Highway,  suite  7324,  Silver 
Spring,  Maryland  20910  (301/427- 
2289);  and 

Director,  Northeast  Region.  National 
Marine  Fisheries  Service.  NOAA.  One 
Blackburn  Drive,  Gloucester. 
Massachusetts  01930  (508/281-9200). 
Dated:  February  4, 1991. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

[FR  Doc.  91-3168  Filed  2-«-ei;  8:45  am] 

eiujNO  cooe  sbio-o-m 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Proposed  Coliection  of  Information; 
Conaumer  Focus  Groups  on 
Effectiveness  of  Prototype  Warning 
Labels  for  BaNoona,  SmaU  Balls, 
Mart)les,  and  Toys  Intsnded  for 
Children  Three  to  Six  Years  OM 

agency:  Consumer  Product  Safety 
Commission. 

action:  Notice. 

summary:  In  accordance  with 
Paperwork  Reduction  Act  of  1981  (44 
U.S.Q  chapter  35),  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval  of  a 
proposed  collection  of  information  by 
using  consumer  focus  groups  to  evaluate 
the  effectiveness  of  prototype  warning 
labels  for  balloons,  small  balls,  marbles, 
and  toys  intended  for  children  three  to 
sue  years  old.  The  requested  expiration 
date  is  January  31, 1992. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  26, 1990  (55  FR 
26077),  the  Commission  published  four 
advance  notices  proposed  rulemaking 
(ANPRs)  to  begin  rulemaking 
proceedings  to  address  choking  hazards 
to  children  associated  with  balloons, 
small  balls,  marbles,  and  toys 
containing  or  consisting  of  small  parts 
and  intended  for  ciiildren  tliree  to  six 
years  old.  These  proceedings  are  being 
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conducted  tn  accordance  with 
provisiona  of  the  Federal  Hazardoua 
Subatancea  Act  (15  U.S.C  1281  et  Beg.) 
and  may  reault  in  the  iaauance  of  nilea 
requiring  the  toya  and  articlea  under 
conaideration  to  be  labeled  with 
waminga  about  the  choking  hazard  to 
children  aasociated  with  those  producta. 

If  the  Commisaion  decides  to  continue 
these  proceedings,  the  Commission  must 
publish  notices  of  proposed  rulemaking 
(NPRs)  which  include  the  text  of  the 
proposed  rules  and  a  preliminary 
deacription  of  the  potential  benefits  and 
potential  costs  of  the  proposed  rules. 
See  15  U.S.C  1282(h).  To  issue  rules  on  a 
final  basis,  the  Commission  must 
publish  the  text  of  the  final  rules  and 
final  regulatory  analyses  in  accordance 
with  15  U.S.C  1281(i).  To  issue  final 
rules,  the  Commission  must  also  make 
findings  that  the  benefits  expected  from 
the  rules  bear  a  reasonable  relationship 
to  their  costs,  and  that  the  rules  im];>08e 
the  least  burdensome  requirement  which 
prevents  or  adequately  reduces  the  risk 
of  injury  for  which  the  regulations  are 
promulgated. 

To  obtain  information  about  the 
effectiveness  of  requirements  for 
labeling  to  address  the  choking  hazards 
under  consideration  in  these  rulemaking 
proceedings,  the  Commission  staff  has 
prepared  prototypes  of  warning  labels 
for  balloons,  small  balls,  marbles,  and 
toys  containing  or  consisting  of  small 
parts  and  intended  for  children  three  to 
six  years  old  The  Commission  staff 
plans  to  convene  six  consumer  focus 
groups,  each  consisting  of 
approximately  ten  persons.  Focus  group 
members  will  be  ty]3ical  of  the  toy 
buying  population,  with  representation 
from  different  socioeconomic  and 
education  levels. 

Each  of  the  consumer  focus  groups 
will  examine  products  bearing  the 
prototype  labels.  A  moderator  will  lead 
each  focua  group  in  a  structured 
discussion,  and  will  ask  the  group 
questions  about  the  potential  influence 
of  the  prototype  labels  on  the  group 
members'  purchasing  behavior. 

The  information  obtained  from  the 
consumer  focus  panels  will  be 
considered  by  the  Commission  when  the 
agency  decides  whether  to  publish  NFRs 
in  the  four  rulemaking  proceedings.  If 
the  Commission  decides  to  publish 
NPRs  in  any  of  the  four  proceedings,  the 
information  obtained  from  the  consumer 
focus  panels  will  become  a  part  of  the 
record  of  the  rulemaking  proceedings, 
and  may  be  used  by  the  Commission  to 
support  the  findings  required  to  issue 
final  rules  by  the  FHSA. 


AdditkMial  Dalaib  About  tha  Request 
for  Approval  of  •  CoDactioa  of 
Information 

Agency  address:  Consumer  Product 
Safety  Commission.  Washington.  DC 
20207. 

Title  of  information  collection: 
Evaluation  of  Warning  Labels  for 
Children's  Products. 

Type  of  request:  Approval  of  a  new 
plan. 

Frequency  of  collection:  One  time. 

General  description  of  respondents: 
Persons  typical  of  the  toy  buying 
population. 

Total  number  of  respondents:  60. 

Hours  per  response:  2. 

Total  hours  for  all  respondents:  120. 

Comments:  Comments  about  this 
request  for  approval  of  a  collection  of 
information  should  be  addressed  to 
EUzabeth  Harker.  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington.  DC  20503:  telephone  (202) 
395-7340.  Copies  of  the  request  for 
approval  of  a  collection  of  information 
are  available  from  Francine  Shacter, 
Office  of  Planning  and  Evaluation. 
Consumer  Product  Safety  Commission. 
Washington.  DC  20207;  telephone  (301) 
492-6416. 

This  is  not  a  proposal  to  which  44 
U.S.C  3504(h)  is  applicable. 

Dated  February  a.  1991. 
8ady«B.0unn. 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc  91-3214  Filed  2-8-01: 8:45  am] 
Mum  coot  SSSS'^VH 


DEPARTMENT  OF  ENERGY 


Program  Intorast  for  Raaaarch  and 
Pavalooniant  ot  Matariala  /Prnf  aalnn 
Mattioda  for  ttia  Continuoua  Rbar 
Cacamic  Compoalta  Program 

AOtNCV:  Department  of  Energy. 
ACTION:  Notice  of  program  interest 
(NOPI)  for  cooperative  agreement 
applications. 

•UMMARv:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Aasistance  Rules,  10  CFR 
600.15  announces  the  availability  of  a 
Notice  of  Program  Interest  No.  DE- 
NPO2-91CE40945  for  Research  and 
Development  of  Materials/Processing 
Methods  for  the  Continuous  Fiber 
Ceramic  Composite  (CFCC)  Program. 
TOM  nmTHCR  mromiATKM  contact: 
Ms.  Lisa  R.  Rogers,  U.S.  Department  of 
Energy.  Chicago  Operations  Office.  9600 
South  Cass  Avenue,  Argonne,  IL  60439. 
706/972^2708. 


:TheU.S. 
Department  of  Energy.  Office  of 
Industrial  Technologies,  is  planning  to : 
fund  Research  and  Development  to 
improve  the  efficiency  and  capability  of 
the  primary  processing  methods  for  the 
reliable  and  cost-effective  fabrication  of 
Continuous  Fiber  Ceramic  Composite 
(CFCC)  components  for  use  in  industrial 
applications. 

U.S.  industry  has  a  critical  need  for 
materials  for  applications  in  energy  and 
related  industrial  technologies  that  are 
lighter,  stronger,  more  corrosion 
resistant,  and  capable  of  performing  at 
elevated  temperatures.  A  relatively  new 
type  of  ceramic  a  CFCC  offers  the 
potential  to  meet  these  demands  in  a 
variety  of  industrial  applications. 

For  the  purposes  of  this  solicitation,  a 
CFCC  is  defined  as  a  long  fiber 
(ceramic,  glass,  or  carbon)  embedded  in 
a  body  (referred  to  as  a  matrix)  of 
ceramic  materials.  Hybrid  material 
systems  that  have  both  monolithic  and 
CFCC  processing. 

A  preliminary  study  has  identified 
CFCC  applications  most  likely  to  yield 
considerable  energy  conservation  or 
environmental  benefits.  These 
applications  would  alao  enhance  U.S. 
industrial  productivity  and 
competitiveness.  Some  of  the  identified 
primary  end-use  product  areas  include, 
but  are  not  limited  to,  the  following:  (1) 
Bumers/combustors,  (2)  chemical 
reactors  and  process  equipment,  (3)  heat 
recovery  systems,  (4)  refractories/ 
related  equipment,  (5)  separation/ 
filtration  systems,  (6)  stationary  engines, 
(7)  structural,  (8)  waste  incineration 
systems,  (9)  wear  parts/general 
machinery. 

The  CFCC  Program  is  a  materials/ 
processing  development  program  which 
is  conducted  in  the  context  of 
identifiable  applications.  The  technical 
approach  for  the  CFCC  Program 
provides  for  a  logical  progression  in  the 
development  of  CFCC  processing 
technology,  starting  with  applications  . 
assessments  and  moving  in  a  sequential 
manner  through  feasibility 
demonstrations,  process  engineering, 
and  representative  component 
fabrication  and  testing  to  pilot  scale 
CFCC  process  demonstrations  and 
assessments  of  scalability  and 
manufacturability. 

It  is  anticipated  that  the  proposed 
CFCC  research  and  development  work 
will  be  performed  in  a  sequential 
manner  starting  with  Phase  I — 
Exploratory  Development  and 
progressing  to  Phase  II — Process 
Engineering  and  Component 
Development  and  Phase  m— Pilot  Scale 
Process  Development 
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The  CFCC  industrial  project  woiic  is 
expected  to  be  carried  out  by  teams 
each  minimally  comprised  of  composite 
manufacturer,  original  equipment 
manufacturer(s),  and  end-user(s).  The 
offerors  will  be  expected  to  provide  a 
significant  cost  share  over  the  entire 
project  Multiple  awards  will  be  made 
using  a  Cooperative  Agreement 
instrument.  Research  projects  will  be 
fimded  on  a  single  phase  basis.  Total 
DOE  funding  for  initial  phase  activities 
is  expected  to  be  $3.1  million. 
Cumulative  DOE  funding  over  the  first 
five  fiscal  years  is  expected  to  total  $40 
million  applied  to  several  projects.  The 
Notice  of  Program  Interest  (NOPI)  will 
be  issued  on  January  31, 1991,  wiUi 
complete  information  on  task 
description,  funding,  application 
preparation,  and  evaluation.  It  will 
remain  open  until  May  31, 1991.  If  you 
are  interested  in  receiving  the  NOPI, 
contact  Ms.  Lisa  R.  Rogers  at  the  above 
address  or  phone  number. 

Issued  in  Chicago,  Illinois  on  January  24, 
1991. 

Timothy  S.  Crawford, 

Assistant  Manager  for  Administration. 
[FR  Doc  91-3210  Piled  ^4-91: 8:45  am] 
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nnancW  Aaalatanca  Award  Intent  to 
Award  Grant  to  Unlveraity  of  Maryland 

AQENCY:  U.S.  Department  of  Energy. 
action:  Notice  of  non-competitve 
financial  assistance  award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.7(b)(2)(i)(A)  it  is  making  a  financial 
assistance  award  under  Grant  Number 
DE-FG01-9lCE26e08  to  the  University  of 
Maryland,  for  purposes  of  determining 
the  performance  potential  of  a  modified 
rankine  cycle  heat  pump  suitable  for 
district  heating  andf  cooling  applications. 
Funding  in  an  estimated  amount  of 
$20,000  is  to  be  provided  by  the 
Department  of  Energy  POE).  The 
grantee  provides  $20,000  of  the 
estimated  project  cost  of  $40,000.  This 
grant  is  necessary  for  the  completion  of 
the  project  begun  in  1986,  entitled 
Studies  of  Advanced  Heat  Pump  Cycle. 
This  phase  of  the  project  will 
demonstrate  its  feasibility;  provide 
experimental  data  for  computer  model 
verification;  and  use  the  information  and 
experience  for  further  woric 

This  project  fits  within  the  scope  of 
DOE  district  heating  and  cooling 
activities.  When  combined  service,  such 
as  simultaneous  production  of 
refrigeration  and  heating,  is  provided  to 
a  district  heating  and  cooling  system 
significant  energy  savings  could  result 


The  University  of  Maryland. 
Department  of  Mechanioal  Engineering 
is  a  nationally  and  internationally 
recognized  resource  in  energy  related 
technical  areas.  Their  analysis  tools 
have  been  widely  used  by  the  energy 
conservation  community  to  evaluate  and 
analyze  the  energy  savings  potential  of 
various  technologies.  The  principal 
investigator  for  this  project  is  Dr. 
Reinhard  Radermacher,  Associate 
Professor,  Department  of  Mechanical 
Engineering,  University  of  Maryland.  He 
is  a  recognized  authority  on  vapor 
compression  heat  pumps.  He  has 
developed  two  computer  simulation 
models  to  predict  the  performance  of 
vapor  compression  heat  pumps  with 
solution  circuits. 

In  accordance  with  10  CFR 
600.7(b)(2)(i)(A),  it  has  been  determined 
that  Uie  activity  to  be  funded  is 
necessary  to  the  satisfactory  completion 
of  an  activity  presently  being  funded  by 
DOE  and  for  which  competition  for 
support  would  have  a  significant 
adverse  effect  on  completion  of  the 
activity.  The  anticipated  term  of  the 
proposed  grant  shall  be  twelve  months 
bom  the  effective  date  of  the  award. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration.  ATTN: 
Rose  Mason,  PR-322^  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585. 
Thomas  S.  Kaefe, 

Director,  Contract  Operations  Division  "B", 
Office  of  Placement  and  Administration. 
[FR  Doc.  91-3209  Filed  2-8-01;  8:45  am] 
MUMQ  CODE  84S»-01-H 


Invention  Avaflabie  for  Ucenae 

aoency:  Department  of  Energy,  Office  of 
General  Counsel. 

action:  Notice  of  invention  available 
for  license. 

SUMMARr.  The  Department  of  Energy 
hereby  announces  that  U.S.  Patent  No. 
4.963,341,  entitled  "Process  for 
Degrading  Hypochlorite  and  Sodium 
Hypochlorite"  is  available  for  license,  in 
accordance  with  35  U.S.C.  207-209.  A 
copy  of  the  patent  may  be  obtained,  for 
a  modest  fee,  from  the  U.S.  Patent  and 
Trademark  Office,  Washington,  DC 
20231. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  ].  Marchick,  Office  of  the 
Assistant  General  Counsel  for  Patents, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585;  Telephone  (202- 
686-2802). 


iUPPLEMCNTARV  INFORMATION:  35  U.S.C 
207  authorizes  licensing  of  Government- 
owned  inventions.  Implementing 
regulations  are  contained  in  37  CFR  404. 
37  CFR  404.7(a)(1)  authorizes  exclusive 
licensing  of  Government-owned 
inventions  under  certain  circumstances 
provided  that  notice  of  the  invention's 
availability  for  license  has  been 
announced  in  the  Federal  Register. 

Issued  in  Washington.  DC  on  Peburaiy  S. 
1991. 

Stephen  A.  Wakefield. 
General  Counsel. 

[FR  Doc.  91-3211  Filed  2-8-01:  8:45  am] 
MiMa  COOK  s4eo-it-« 


Bonneville  Power  Administration 

Cowmi  Fans  Hydroelectric  Prolect 
Record  of  Decision 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 
action:  Record  of  decision  for  BPA's 
Cowlitz  Falls  Hydroelectric  Project 

summary:  BPA  has  decided  to  acquire 
the  power  output  from  the  Cowlitz  Falls 
Hydroelectric  Project  (Project),  owned . 
by  the  Public  Utility  District  No.  1  of 
Lev^s  County  (District),  with 
headquarters  in  Chehalis.  Washington. 
The  power  output  from  this  Project  will 
add  about  30.8  average  megawatts 
(aMW)  to  the  existing  Federal  power 
system  in  the  Pacific  Northwest 
(assuming  average  water  conditions). 
BPA's  decision  is  based  on  the  need  to 
acquire  power  to  meet  growing  loads.  To 
make  this  decision,  BPA  used  the 
information  in  the  Cowlitz  Falls  Final 
Environmental  Impact  Statement  (EIS) 
and  Attachment  issued  in  December 
1990. 

BPA  has  determined  that  its  purchase 
of  the  power  output  of  the  Project  is  cost 
effective.  All  practicable  mitigation  has 
been  adopted.  Mitigation  plans  and 
other  environmental  agreements  are  in 
place  for  protection  of  fish  and  wildlife, 
water  quality,  wild  and  scenic  river 
values,  flooding,  cultural  resources,  and 
the  Federal  Energy  Regulatory 
Commission  (FERC)  permit 
requirements. 

addresses:  Copies  of  the  Cowlitz  Falls 
Environmental  Impact  Statements  and 
Attachment,  December  1990,  (DOE/EIS- 
0156),  the  comments  we  have  received 
on  this  issue,  this  Record  of  Decision, 
and  the  1990  Resource  Program,  July 
1990,  (DOE/BP-1405),  are  available  bam 
BPA's  Public  Involvement  Office.  P.O. 
Box  12999,  Portland,  Oregon  97212. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Charles  Alton,  Environmental 
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Coordinator  for  Energy  Resources — RM. 
Bonneville  Power  Administration.  P.O. 
Box  3821.  Portland.  Oregon  97208; 
telephone  S03-23O-587&  For  copies  of 
the  documents  listed  above,  you  may 
also  contact  BPA's  Public  Involvement 
Office  at  503-230-2378.  Oregon  callers 
may  use  800-452--8429;  callers  in 
California,  Idaho,  Montana,  Nevada, 
Utah.  Washington,  and  Wyoming  may 
use  800-547-8048. 

Information  may  also  be  obtained 
from: 

Mr.  George  E.  Gwinnutt.  Lower 
Columbia  Area  Manager,  suite  243, 1500 
N.E.  Irving  Street.  Portland.  Oregon 
97232.  503-230-4551. 

Mr.  Robert  N.  Laffel.  Eugene  District 
Managei,  room  208,  211  East  Seventh 
Avenue,  Eugene,  Oregon.  97401,  503- 
485-8852. 

Mr.  Wayne  R.  Lee,  Upper  Columbia 
Area  Manager,  Room  581,  West  920 
Riverside  Avenue.  Spokane, 
Washington  99201,  509-353-251& 

Mr.  George  E.  Eskridge,  Montana 
District  Manager,  800  Kensington, 
Missoula,  Montana  59801, 408-329-3080. 

Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager,  room  307,  301  Yakima 
Street  Wenatchee,  Washington  98801. 
509-862-4377,  extension  379. 

Mr.  Terence  G.  Esvelt.  Paget  Sound 
Area  Manager,  suite  400,  201  Queen 
Anne  Avenue  North.  Seattle, 
Washington  98109-1030,  206-^53-413a 

Mr.  Thomas  V.  Wagenhoffer.  Snake 
River  Area  Manager,  101  West  Poplar, 
Walla  Walla,  Washington  99362,  509- 
522-6225. 

Mr.  Richard  Itaml  Idaho  Falls  District 
Manager.  1527  HoUipark  Drive.  Idaho 
Falls,  Idaho  83401,  208-52:^2706. 

Mr.  Thomas  H.  Blankenship,  Boise 
District  Manager,  room  450,  304  North 
Eighth  Street.  Boise,  Idaho  83702.  208- 
334-0137. 

•U^PLCMCNTAIIY  MPORMATION: 

L  Background 

The  large  surplus  of  federal  power 
that  the  Pacific  Northwest  Region 
(Region)  relied  upon  during  the  1980's  is 
almost  gone.  Current  forecasts  indicate  . 
BPA  will  essentially  remain  in  load/ 
resource  balance  through  2001  under 
medium  growth  rates.  I-iowever,  if  utility 
loads  continue  to  grow  at  the  current 
rate  or  if  direct  service  industrial  loads 
remain  high,  BPA  would  need  additional 
power  suppbes  in  the  early  1990'8. 

To  address  this  need,  BPA  has  begun 
a  pilot  resource  acquisition  effort:  To 
test  the  mechanisms  of  acquiring  a  lost 
opportunity  resource:  to  acquire  cost- 
effective  resources;  to  be  consistent  with 
BPA's  Resource  Acquisition  Program:  to 
be  consistent  with  the  Northwest 


Conservation  and  Electric  Power  Plan: 
and  to  minimize  environmental  cost 
Acquisition  of  power  output  but  not  the 
generating  facilities  themselves,  was 
authorized  by  the  1980  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act),  (Pub.  L  98-501,  December  5, 1980). 

The  purchase  of  power  output  from 
the  Cowlitz  Falls  Hydroelectric  Project 
is  part  of  BPA's  pilot  resource 
acquisition  effort.  BPA  considers 
Cowlitz  Falls,  which  is  an  unsolicited 
resource  offer,  a  cost-effective  resource 
that  might  be  lost  to  BPA  unless 
immediate  action  is  taken.  Because  of  its 
strong  interest  in  the  Project  BPA 
entered  into  an  Option  Agreement  with 
the  District  in  May  1990  to  hold  the 
resource  until  BPA  could  evaluate  the 
environmental  impacts  associated  with 
the  possible  purchase  of  the  Project's 
power  output.  BPA  has  until  June  30, 
1991  to  exercise  the  purchase  option. 

The  District  conducted  extensive 
public  discussions  on  issues  raised 
about  the  project  by  the  public  to  reach 
satisfactory  resolution.  Subsequent  to 
the  signing  of  the  Option  Agreement 
BPA  held  a  public  meeting  and  soUcited 
comments  to  assist  in  the  environmental 
evaluation  of  the  Project 

BPA  reviewed  the  1981  EIS  prepared 
by  the  State  of  Washington,  the  1983 
FERC  Final  Environmental  Impact 
Statement  (FEIS)  (FERC/EIS-0032),  and 
other  Project-related  documents  for 
adequacy.  BPA  found  the  FERC  FEIS. 
which  complies  with  the  National 
Environmental  Policy  Act  (NEPA), 
adequately  covers  both  its  proposed 
action  and  alternatives.  In  December 
1990,  DOE  adopted  the  FERC  FEIS  as  a 
final  EIS  for  BPA's  proposed  action  in 
accordance  with  the  Council  on 
Environmental  Quality  (CEQ) 
procedures  set  forth  in  40  CFR  1506.3(b). 
BPA's  analysis  leading  to  DOE's 
conclusion  to  adopt  the  FERC  FEIS^and 
that  a  supplemental  EIS  was  not 
necessary  were  included  in  the 
Attachment  to  the  EIS  issued  by  BPA 
(DOE/ElS-0156). 

BPA  distributed  the  EIS  and 
Attachment  to  the  public  for  a  30-day 
review  on  December  13. 1990  and  the 
Environmental  Protection  Agency 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  December  21, 
1990  (55  FR  52316). 

Notice  of  this  Record  of  Decision  will 
be  distributed  to  interested  and  affected 
public  as  well  as  through  this  Federal 
Regteter  Notice. 

n.  Altemativae 

In  arriving  at  a  decision.  BPA 
considered  the  following  alternatives  as 
evaluated  in  the  EIS: 


A.  Cowlitz  Falla  Project— AppJicant's 
Proposal 

The  original  proposal  as  submitted  by 
the  District  A  30.8  aMW 
hydrogeneration  plant  located 
approximately  13  miles  downstream 
from  the  town  of  Randle,  Washington.    . 

B.  Altemativ.e  Design  of  the  Proposed 
Alternative 

This  alternative  makes  changes  to  the 
original  proposal's  location  of  the 
powerhouse,  reservoir  levels,  and 
transmission  facilities. 

C.  Wood-Fired  Generating  Plant 

A  25  MW  wood-fired  generation  plant 
located  in  southwestern  Washington. 

D.  Coal-Fired  Powerplant 

The  purchase  of  a  45  MW  share  in  800 
MW  coal-fired  powerplant  equipped 
with  scrubbers  and  cooling  towers. 

E.  No-Action  Alternative 

Under  this  alternative,  the  Cowlitz 
Falls  project  would  not  be  built. 

BPA  selected  Alternative  B  under  this 
decision.  Alternatives  B  and  C  were 
considered  the  environmentally 
preferred  alternatives.  Alternative  B  has 
minimal  impact  because  it  has 
incorporated  all  practicable  mitigation 
plans  and  other  environmental 
agreements  into  its  construction  and 
operation  for  protection  of  fish  and 
wildlife,  water  quality,  wild  and  scenic 
river  values,  flooding,  and  cultural 
resources.  Alternative  C  would  have 
minimal  impact  due  to  the  small  land 
requirements  and  the  ability  to  mitigate 
possible  significant  environmental 
impacts  to  the  air,  land,  water,  and 
wildlife. 

in.  Decision  Factors  and  Issues 

In  arriving  at  the  decision  to  exercise 
its  purchase  option.  BPA  considered  the 
Cowlitz  Falls  power  output  in  light  of 
BPA's  1990  Resource  Program,  July  1990 
(DOE/BP-1405)  and  also  weighed 
environmental,  economic,  and  legal 
factors.  The  1990  Resource  Program 
describes  the  actions  BPA  will  take  to 
develop  new  resources  to  meet  the 
power  requirements  of  its  customers. 
The  main  focus  is  to  determine  what 
BPA  should  do  in  Fiscal  Years  1992  and 
1993. 

A.  Resource  Program  Considerations 

The  following  eight  items  reflect 
BPA's  1990  Resource  Program  criteria. 

1.  Minimize  the  present  value  of  total 
system  costs. 

2.  Ensure  that  BPA  has  the  ability  to 
meet  high  BPA  firm  loads  in  1994 
through  2000.  if  necessary. 
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3.  Minimize  BPA  financial  risk. 

4.  Kfinimize  near-term  rate  impacts. 

5.  Minimize  long-terra  rate  impacts. 

6.  Minimise  exposure  to  economic 
risks  of  adjusting  to  unplanned  changes 
in  load  growth,  resource  availability, 
and  costs. 

7.  Minimize  local  and  global 
environmental  impacts  from  resource 
actions. 

8.  Maximize  resource  deliverability  in 
view  of  social/political  factors. 

Alternative  B  was  the  only  alternative 
that  rated  positively  under  each  of  these 
eight  criteria.  It  was  found  to  help  meet 
firm  loads  within  the  1994h-2000  period 
(approximately  22  MW),  be  cost 
effective  (approximately  30  mills  per 
kilowatt  hour  levelized  Ufe  cycle  cost), 
arid  minimize  environmental  impacts 
through  mitigation  plans  and  other 
related  agreements.  In  comparison, 
Alternative  A  did  not  meet  the 
environmiental  criteria  to  minunize 
environmental  effects  (item  7}  because  it 
did  not  use  all  possible  mitigations  to 
minimize  effects.  Alternative  C  met  the 
environmental  item,  number  7,  but  was 
not  competitive  from  a  cost- 
effectiveness  standpoint  (approximately 
twice  the  cost  of  Alternative  B). 
Alternative  D  fell  short  in  several  of  the 
items  and  Alternative  E  did  not  meet  the 
need  for  power. 

B.  Environmental  Permits,  Licenses, 
Consultations,  and  Mitigation 
Agreements 

BPA  reviewed  all  Project  permits  and 
licenses,  the  consultations  by  the 
District  to  satisfy  areawide,  state,  and 
local  environmental  plans  and 
programs,  and  the  environmental 
mitigation  plans  prepared  by  the  District 
for  tihe  Project  to  assure  that  all 
environmental  requirements  are  met 

1.  Fish  and  Wildlife  Conservation. 
The  Cowlitz  Falls  Project  is  not  located 
in  a  Northwest  Power  Planning  Council 
Protected  Area.  The  Washington 
Department  of  Fisheries,  the  U.S.  Fish 
and  Wildlife  Service,  and  National 
Marine  Fisheries  Service  all  supported 
the  licensing  of  the  Project 

In  February  1986,  the  District  and  the 
Washington  Department  of  Game  (now 
the  Department  of  Wildlife]  signed  a 
Fish  and  Wildlife  Mitigation  Plan 
(FWMP)  to  mitigate,  protect  and 
enhance  the  fishery  and  wildlife  in  the 
area  of  the  Cowlitz  Falls  Project  The 
U.S.  Fish  and  Wildlife  Service  (USFWS) 
the  Washington  State  Department  of 
Fisheries  agreed  in  writing  to  the 
FWMP. 

The  wildlife  components  of  the  1986 
FWMP  preserve  total  habitat  values  by 
the  implementation  of  mitigation,  the 
purchase  and  management  of  about  330 


acres  of  land,  the  establishment  of  a 
shoreline/riparian  zone  aroiHid  tfie 
reservoir,  and  the  creation  of  shallows 
of  waterfowl 

The  FWMP  also  settled  a  number  of 
issues  relating  to  anadromous  and 
resident  fisheries  bi  the  Cowlitz  River 
that  had  been  debated  since  the 
completion  of  the  Mossyrock  Dam  in 
1968.  Key  componenU  of  the  FWMP 
include  a  trout  stocking  program, 
construction  of  sub-impoundments 
within  th^  reservoir  to  provide  habitat 
for  largemouth  bass  and  black  crappie, 
habitat  enhancement  on  tributary 
creeks,  and  spillway  design  to  minimize 
nitrogen  supersaturation. 

The  project  design  also  includes  the 
future  construction  of  downstream 
migrant  fish  collection  facilities.  These 
facilities  may  present  the  only  currently 
feasible  means  of  restoring  anadromous 
fish  (salmon  and  steelhead)  to  the  upper 
Cowlitz  River  Basin. 

2.  Endangered  and  Threatened 
Species  and  Critical  Habitat  The  EIS 
addressed  potential  impacts  to  bald 
eagles.  Since  the  FWMP  was  prepared,  a 
District  1989-00  wintering  survey 
conducted  at  the  request  of  the  USFWS 
and  the  Washington  Department  of 
Wildlife  confirmed  winter  eagle  usage 
upstream  of  the  confluence  with  the 
Cispus  River.  Section  3  of  the  FWMP 
includes  measures  for  the  protection  and 
enhancement  of  bald  eagles,  including 
restrictions  on  reservoir  clearing  in  the 
upstream  area  during  the  winter  months, 
planting  and  preservation  of  shoreline 
perch  trees,  and  construction  of  artificial 
perches. 

The  USFWS  procedures  for 
addressing  the  northern  spotted  owl 
issue  are  not  final.  However,  a  study  by 
the  District  showed  no  northern  spotted 
owls  or  habitat  suitable  for  spotted  owls 
in  the  Project  area. 

No  rare  plants  were  found  on  the 
Project  site,  and  the  USFWS  lists  no  rare 
plant  species  for  Lewis  County, 
Washington. 

3.  Wetlands.  While  the  Project  license 
preceded  all  Washington  wetlands 
plans,  the  Project  will  nonetheless  be 
consistent  wiQi  the  State  of  Washington 
1987  Wetlands  Priority  Plan.  The  FWMP 
provides  for  the  construction  of 
subimpoundments,  shallows,  and 
riparian  zones.  Under  this  plan  the 
proposed  Project  will  create  a  net  gain 
in  wetland  areas.  The  project,  therefore, 
is  also  consistent  with  Executive  Order 
11990. 

4.  Water  Quality.  The  U.S.  Army 
Corps  of  Engineers  has  issued  a  Section 
404  (Clean  Water  Act)  permit  for  the 
Project  and  the  Washington  Department 
of  Ecology  has  issued  a  Water  Quality 


Certification  for  the  Project  pursuant  to 
Section  401  of  the  dean  Water  Act 
The  National  Pollutant  Discharge 
Elimination  System  permit  was  issued  in 
April  1990.  This  permit  covers  the 
conditions  for  operating  facilities  such 
as  a  concrete  batching  plant  during 
construction. 

5.  Wild  and  Scenic  Rivers.  In  both 
1989  and  1990  Washington  legislative 
sessions,  the  state  Parks  and  Recreation 
Conunission  submitted  legislation 
recommending  that  six  rivers  be 
considered  for  the  state's  scenic  river 
program.  The  1990  bill  ESHB 1291, 
included  the  Cispus  River  from  its 
headwaters  to  a  point  two  and  one-half 
miles  upstream  from  its  confluence  with 
the  Cowlitz  River,  lliis  bill  does  not 
affect  the  Cowlitz  Falls  development 
Additions  to  the  state  scenic  river 
programs  were  not  approved  in  1989  or 
1900. 

On  the  national  level  the  Cowlitz  and 
Cispus  rivers  have  not  been  designated 
as  wild  and  scenic  but  they  have  been 
recognized  in  the  Nationwide  Rivers 
Inventory,  prepared  by  the  National 
Park  Service  (NPS),  as  having  the 
potential  to  be  designated.  They  are, 
therefore,  protected  by  the  1980 
Executive  Order  on  the  Protection  of 
Rivers  in  the  Nationwide  Rivers 
Inventory.  In  recognition  of  the  potential 
for  loss  of  wild  and  scenic  river  values 
on  the  Nationwide  Rivers  Inventory 
segments  of  the  CowUtz  and  Qspus 
rivers,  the  NPS  and  the  District 
negotiated  a  mitigation  agreement  in 
April  199a  In  return  for  this  settlement 
the  NPS  waived  additional  challenges  to 
the  issuance  of  the  Seciton  404  (Clean 
Water  Act)  permit  or  other  permits  or 
government  actions  required  for 
construction  of  the  Project  and  any 
government  actions  for  sale  or  purchase 
of  Project  power  prior  to  construction 
completion. 

The  Cispus  River  will  be  proposed  for 
National  Wild  and  Scenic  River  status, 
but  1.5  miles  of  backflow  in  the  Cowlitz 
is  exempted  for  the  proposed  Project  in 
the  U.S.  Forest  Service  Land  Resource 
Management  Plan — Gifford  Pinchot 
National  Forest  FEIS,  June  1990. 

6.  Floodplains.  The  Project  would 
inundate  12.3  miles  of  the  Cowlitz  and 
1.7  miles  of  the  Cispus  River.  The 
proposed  action,  the  impact  on  the 
floodplain,  and  steps  taken  to  minimize 
environmental  Impacts  to  the  floodplain 
are  discussed  in  the  FEIS  and 
Attachment  DOE  finds  that  there  is  no 
practicable  alternative  to  locating  the 
project  within  the  floodplain.  consistent 
with  the  poUcy  set  forth  in  Executive 
Order  11988. 
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7.  Flooding  and  Sedimentation.  A 
mafor  conceni  of  the  local  reaidentt  in 
the  Randle  area  it  that  the  Proiect  would 
cause  increased  water  levels  by  the 
presence  of  aedlmentation  and  debris 
during  flood  situations.  This  conceni  is 
addressed  by  operating  plans  and  a 
sediment  monitoring  plan  approved  by 
FERC 

Local  residents  of  the  Randle  area  are 
also  concerned  about  the  ability  of  the 
Cowlitz  Falls  dam  to  draw  down  water 
in  the  Randle  area  in  advance  of  a 
flooding  situation.  However,  the  impact 
of  drawing  down  the  project  on  Riffe 
Lake  is  negligible  because  the  lake  is  so 
large  in  comparison  with  the  Cowlitz 
Falls  reservoir.  If  all  4,400  acre  feet  were 
diunped  instantaneously  in  Riffe  Lake, 
the  water  level  would  only  rise 
approximately  four  inches. 

8.  Heritage  Conservation.  In 
consultation  with  the  Washington  State 
Historical  Preservation  Office  (SHPO). 
Cowlitz  Indian  Tribe  and  the  National 
Advisory  Council  on  Historic 
Preservation,  the  District  completed  a 
Cultural  Resources  Mitigation  Plan  in 
September  1983  to  mitigate  and  protect 
cultural  resources  throughout  the  Project 
license  period.  The  plan  was  agreed  to 
by  the  Cowlitz  Indian  Tribe  and 
endorsed  by  the  Washington  SHPO. 

One  property  eligible  for  listing  on  the 
National  Register  of  Historic  Places 
(Cowlitz  Palls  South  Site— Koapk)  is 
within  the  bondary  of  the  proposed 
Project  and  would  be  adversely  affected 
by  the  Project  In  conjunction  with  the 
recovery  effort  at  the  site,  the  Cowlitz 
Indian  Tribe  and  the  District  negotiated 
a  reburial  and  disinterment  agreement 
for  the  handling  of  human  remains 
should  any  be  discovered  at  the  site.  An 
archaeological  data  recovery  program  at 
the  Koapk  site  has  been  completed.  It 
will  fully  mitigate  the  disturbance 
caused  by  the  Project 

9.  Recreation.  A  study  of  recreational 
needs  in  the  vicinity  of  the  proposed 
Project  and  consultation  with  ^e  Lewis 
County  Parks  and  Recreation 
Department  resulted  in  the  selection  of  a 
number  of  recreational  facilities  to  be 
developed  in  conjunction  with  the 
Project.  The  District  will  also  replace  a 
raft  takeout  faciUty  on  the  Cispus  River 
that  will  be  inundated  by  the  Project 

10.  Air  Quality.  The  Project  does  not 
affect  air  quality  except  during 
construction,  when  there  may  be  fugitive 
dust  emissions,  vehicle  exhaust 
emissions,  and  open  burning  of  clearing 
debris.  The  FERC  license  required  a 
Reservior  Clearing  Plan  which  provided 
for  obtaining  a  Washington  Department 
of  Natural  Resources  burning  permit  in 


compliance  with  the  State  Smoke 
Management  Plan  to  minimize  impact  on 
visibility,  and  an  Erosion  Control  Plan  to 
reduce  dust 

11.  Other  Consultation,  Review  and 
Permit  Requirements.  The  Project  is  not 
expected  to  affect  any  element  of  the 
National  Trails  System;  wilderness 
areas:  areas  of  ecological,  scenic 
recreational,  or  aesthetic  importance: 
properties  acquired  m  developed  with 
assistance  under  the  Land  and  Water 
Conservation  Fund:  coastal  zones;  or 
farmlands.  It  does  not  omtribute  to 
global  warming.  No  permits  for  rights-of- 
ways  on  public  lands  or  structxires  in 
navigable  waters  are  required.  The 
District  will  follow  all  regulations  for 
solid  and  hazardous  waste. 

C  Economic  Factors 

1.  Transmission  System.  One  of  BPA'i 
primary  responsibilities  is  the  safe, 
reliable,  and  efficient  operation  and 
maintenance  of  the  Federal  Columbia 
River  Transmission  System  (FCRTS). 
BPA  therefore  participates  in  the 
interconnection  and  integration  of  all 
resources  with  FCRTS,  regardless  of 
whether  the  resources  are  acquired  by 
BPA  or  another  utility. 

BPA  has  adopted  trial  standards  for 
the  interconnection  of  generating 
resources  to  assure  system  reliability, 
the  safety  of  BPA  employees  and  others, 
and  the  efficient  delivery  of  power.  Any 
resource  to  be  interconnected/ 
integrated  with  FCRTS  shall  be  in 
compliance,  as  applicable,  with  ^e  trial 
standards,  the  Western  Systems 
Coordinating  Council  and  Northwest 
Power  Pool  mininnim  operating 
reliability  criteria,  the  BPA  reliability 
criteria,  die  National  Electrical  Code 
(ANSI  CI).  NaUonal  Electrical  Safety 
Code  (ANSI  C2),  State  and  local 
electrical  codes,  and  the  general 
contract  provisions  of  the  power 
purchase  agreement  between  BPA  and 
the  District  concerning  the  Cowlitz  Falls 
Hydroelectric  Project 

2.  BPA  Rates.  BPA  is  concerned  with 
keeping  the  rates  charged  to  regional 
ratepayers  as  low  as  possible,  hi  the 
event  the  Project  becomes  operational, 
the  cost  to  reimburse  up  to 
approximately  $180  miUion  in  bonds 
issued  by  the  District  to  finance  the 
project  until  2030  will  not  be 
distinguishable  within  BPA's  rates.  The 
Project  construction  costs  of  about  $130 
million  results  in  a  resource  with  a 
levelized  life  cycle  cost  of  about  30  mills 
which  is  considered  cost-effective  for 
the  region.  In  the  event  fish  screens  are 
required  to  be  emplaced  at  a  later  date, 
the  expected  cost  of  up  to  $5  million 


may  result  in  a  1  mill  increase  in  the 
levelized  project  cost  The  Nmlhwest 
Power  Planning  Council  has  also 
determined  that  the  Project  is  a  cost- 
effective  resource  available  to  the  region 
and  that  the  Project  has  mitigatable 
environmental  consequences. 

D.  Legal  Factors 

Section  6(i)  of  the  Northwest  Power 
Act  describes  BPA'i  oversight 
responsibilities  for  resources  it  acquires. 
The  acquisition  contract  for  the  Cowlitz 
Falls  Project  will  include  provisions  for 
timely  construction,  scheduling, 
completion,  and  operation  of  resources 
(6(iXl)):  >nd  for  insuring  that  the  costs 
are  as  low  as  reasonably  possible, 
consistent  with  sound  en^eering, 
operating,  and  safety  practices,  and  the 
protection,  mitigation,  and  enhancement 
of  fish  and  wildlife,  including  related 
spawning  grounds  and  habitat  affected 
by  development  of  such  resource 
(6(i)(2)). 

BPA  will  exerdse  oversight, 
inspection,  audit  and  review  of  all 
aspects  of  construction  and  operation 
(6(i)(3]).  Also  in  accordance  with  the 
NorUiwest  Power  Act  the  contract  will 
contain  jwovisions  assuring  that  BPA 
has  the  authority  to  approval  all  costs 
of,  and  proposals  for,  major 
modifications  in  Project  construction, 
scheduling,  or  operations,  including 
major  contract  awards  or  modifications, 
and  assuring  that  BPA  is  provided  with 
all  necessary  current  information  to 
evaluate  such  construction  and 
operation  (6(i](4)). 

Since  BPA  expects  that  its  oversight' 
activities  will  directly  reflect  its  share  .of 
Project  risk,  the  nature  and  extent  of 
BPA  oversight  will  be  described  in  the 
Cowlitz  Falls  Project  ptirchase 
agreement 

The  assessment  of  Project  risk  was 
incorporated  in  the  resource  evaluation 
process,  including  the  assessment  of 
both  price  and  non-price  factors.  He 
placement  of  various  Project  risks 
among  BPA  and  the  sponsor  (the 
District)  and  the  costs  associated  with 
the  assumption  of  such  risks,  were  part 
of  the  determination  of  both  cost- 
effectiveness  and  desirability  of  the 
Project. 

Issued  in  Portland,  Oregon,  on  January  28, 
1991. 

lames  J.  Jan. 

AdmiiuBtrator. 

[FR  Doc.  91-3212  nied  2-6-ei;  6M  am] 
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Fadanri  Enorgy  Raguiatory 
Commiaaion 

[OeeiMi  Noa.  RPM-1M-000,  RPM-165- 
000] 

Mid  LouMana  Qaa  Company;  Informal 
Sattlamant  Confaranca  ■ 

February  4. 1991. 

Take  notice  that  an  informal 
settlement  ccmference  will  be  convened 
in  this  proceeding  on  Wednesday, 
February  20, 1901,  at  1:30  p.m..  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  DC  20426,  for  the 
purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket 

Any  party,  as  defined  by  18.CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
Jennifer  B.  Corwin  (202)  20&-074a 
LoUD.Cashell, 
Secretary. 

[FR  Doc  91-3122  Filed  2-6-91;  8:45  am] 
■RjjNQ  cooc  srir-si-H 


FEDERAL  COHMUMCATIONS 
COMMISSION 

Exacutlva  Raaourcaa  and  Parformanca 
Raviaw  Board;  Appolntmant  of 
Mambara 

As  required  by  the  Qvil  Service 
Reform  Act  of  1978  (Public  Law  95-454). 
Chairman  Alfred  C  Sikes  appointed  the 
following  executives  to  the  Executive 
Resources  and  Performance  Review 
Board: 

Andrew  S.  Fishel 
Thomas  P.  Stanley 
Richard  C.  Firestone 
Robert  L  Pettit 
Roy  J.  Stewart 
Walda  W.  Roseman 

Federal  CommnnicationB  Commission. 

Donna  R.  Seaicy, 

Secretary. 

(FR  Doc.  91-3110  nied  2-6-91:  a-4S  am] 

BHJJNQ  cooc  S71S-01-M 


Travel  Ralmburaamant  Auttwrtty: 
Report 

AOiNCv:  Federal  Communications 
Commission. 


ACnON:  Publishing  of  report  on  travel 
reimbursement  authority: 

auMMAllY:  In  Public  Law  101-398,  the 
Congress  authorized  the  Federal 
Communications  Commission  to  accept 
reimbursement  from  non-government 
organizations  for  travel  of  employees  of 
the  Commission.  The  Federal 
Communications  Commission  must  keep 
records  of  such  travel  by  each  event  and 
prepare  a  report  of  all  reimbtirsements 
allowed  and  provide  copies  of  each 
report  to  the  Senate  Committee  on 
Appropriations,  House  Committee  on 
Appropriations,  Senate  Committee  on 
Commerce,  Science  and  Transportation, 
and  the  House  Committee  on  Eneigy 
and  Commerce. 

DATES:  This  report  is  for  the  period 
October  1. 1990  through  December  31. 
1990. 

ADDRESSES:  Federal  Commtmications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Keller,  Office  of  the  Managing 
Director.  (202)  632-6800. 
SUPPLEMENTARY  INFORMATION:  The 

report  for  the  period  October  1. 1990 
through  December  31. 1990  is  as  follows: 

Travel  Reimbursement  Program.  Oc- 
tober 1. 1900-December  31, 199a-Sum- 
mary  Report 


Total  number  of  sponsored  events 

8 

Total  number  of  sponsoring  organi- 

zations   „„. ™ — _. 

8 

Total  number  of  different  commis- 

sioners/employees attending — 

10 

Total  amount  of  reimbursement  ex- 

pected: 

Transportation — 

$4,350 

Subsistence 

3,633 

Otlier  expenses  _~     —      

663 

Total 

$8,666 

Individual  event  reports  attached. 
Amount  of  reimbursement  shown  may 
be  estimated. 

Travel  Reimbursement  Program 
Individual  Event  Report 

Sponsoring  Organization:  The  Mobile 
Communications  Industry  Association. 
2000  M  Street  NW.,  suite  230. 
Washington.  DC  20036. 

Date  of  the  Event:  October  9-12, 1990. 

Description  of  the  Event:  To  speak  at 
or  participate  in  Mobile 
Communications  Marketplace — 
Telocator's  Annual  Conference. 

Commissioners  Attending:  Andrew  C 
Barrett 

Other  Employees  Attending:  Gregory 
J.  Vogt — Chief.  Mobile  Services  Division, 
Myron  C  PeGk-4)eputy  Chief,  Mobile 
Services  Division,  Common  Carrier 


Bureau.  Fred  L  Thomas—Sr.  Electronics 
Engineer,  Office  of  Engineering  and 
Technology. 

Amount  of  Reimbursement: 
(Rounded). 


Transportation. 
SotMistenoa .« 
Other  expenses . 


Total. 


$14188 

1.290 
238 


3.216 


Sponsoring  Organization: 
TeleStrategies  Incorporated.  1355 
Bevery  Road,  suite  lOa  McLean.  VA 
22101. 

Date  of  the  Event  December  3, 1990. 

Descripiton  of  the  evenL  To 
participate  in  Telestrategies  Cordless  90 
Conference  Program. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Thomas 
P.  Stanley— -Chief  Engineer,  OfHce  of 
Engineering  and  Technology. 

Amount  of  Reimbursement: 
(Rounded). 


Transportation.. 
Subsistence 

Total.. 


$346 

282 


Sponsoring  Organization:  California 
Cable  Televison  Association.  4341 
Piedmont  Avenue,  P.O.  Box  1108a 
Oakland.  CA  94611. 

Date  of  the  Event  November  28-30, 
1990. 

Description  of  the  event  To 
participate  in  Western  Cable  Show. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Ronald 
Parver— Chief.  CaUe  Television  Branch. 
John  P.  Wong— Electronics  Engineer. 
Mass  Media  Bureau. 

Amount  of  Reimbursement 
(Rounded). 


Transportation 

Subsistence  — — — 
Other  expenses 

TotaL. 


$664 
986 

207 


2,077 


Sponsoring  Organization:  Bell 
Commtmications  and  Research,  8200 
Route  53.  Lisle.  IL  60532-3198. 

Date  of  the  Event  November  19-2a 
1990. 

Description  of  the  event  To  speak  at 
the  Telecommunications  Industry, 
Perspectives — Symposium  '90. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Thomas 
P.  Stanley— -Chief  Engineer.  Office  of 
Engineeiing  and  Technology. 
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Amount  of  Reimbursement: 
(Rounded). 


Tranaportation» 
SubcUtence . 
Oth«r  ejqMnsM 

Total.. 


1422 
2«e 

733 


Sponsoring  Organization:  Special 
Industrial  Radio  Service  Association, 
Inc.  1110  North  Glebe  Road,  suite  50a 
Arlington  VA  22201. 

Date  of  the  Event-  October  27. 1990. 

Description  of  the  event  To 
participate  in  SIRSA's  1900  Annual 
Membership  Meeting. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Ralph  A. 
Hallei^-Chief,  Private  Radio  Breau. 

Amount  of  Reimbursement 
(Rounded). 


TruuportatJon-. 

Subsistence 

(Mer  expanses 

T^W4ti-iiiiiii 


1422 
443 

_ee 

933 


Sponsoring  Organization:  Operator 
Service  Providers  Of  America,  1150 
Connecticut  Avenue,  NW.,  suite  1050. 
Washington.  DC  20036. 

Date  of  the  Event  December  4-7. 1990. 

Description  of  the  Event  To 
participate  as  a  speaker  at  OSPA 
Operator  Service  Horizons  Conference. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Mary 
Beth  Hess— Chief.  Enforcement 
Division.  Common  Carrier  Bureau. 

Amount  of  Reimbursement 
(Rounded). 


Transportation-. 
Subsistence . — 
Other  expenses 


Total.. 


$310 

120 

24 

4M 


Sponsoring  Organization:  The 
International  Council,  The  National 
Academy  of  Televisions  Arts  and 
Sciences.  142  West  57th  Street.  New 
York.  NY  10019. 

Date  of  the  Event  November  20. 1990. 

Description  of  the  Event  To 
participate  in  the  International  Council's 


Outreach  Committee  Program.  "Current 
State  of  Television  in  Eastern  Europe". 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Walda 
W.  Roseman — Director,  Office  of 
International  Communications. 

Amount  of  Reimbursement  ■ 
(Rounded). 


Transportation.. 

Subsistence .. 

Other  expense! 

ToUl 


Sponsoring  Organization:  European 
Media  Business  &  Finance  92  Horseferry 
Road.  London  SWlP  2  EE. 

Date  of  the  Event  November  18, 1990. 

Description  of  the  Event  Advisory 
Board  Forum  to  exchange  ideas  about 
present  and  future  European  and  world- 
wide media. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Walda 
W.  Roseman — Director,  Office  of 
International  Communications. 

Amount  of  Reimbursement 
(Rounded). 


Transportation.. 
Subsistence 


Other  expenses 
Total 


Federal  Communications  Commission. 
Doona  R.  Searcy. 
Secretary 

[FR  Doc  01-3111  Filed  2-»-ei;  8:45  am] 
I  oooc  sns-tt-M 


FEDERAL  MARITIME  COMMISSION 

Oemn  Freight  Forwardar  Ucansa; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
Ucenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  part  510. 

License  Number  1984. 

Name:  James  W.  Haney  DBA 
Standard  Shipping  Company. 

Address:  150  Bennington,  suite  134(b). 
Houston.  TX  77022. 

Date  Revoked:  December  25, 1990. 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 

License  Number  436. 


Name:  Almac  Shipping  Co^  Inc. 

Address:  Harborside  Financial  Center. 
Plaza  3.  Jersey  City.  NJ  07311-3890. 

Date  Revoked:  January  2. 1991. 

Reason:  Surrendered  license 
voluntarily. 

License  Number  2749. 

Name:  American  Ensign  Van  Service. 
Inc. 

Address:  3039  Atlantic  Ave..  Long 
Beach,  CA  90731. 

Date  Revoked:  January  13, 1991. 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 

License  Number  239. 

Name:  John  K.  Vilicich  dba 
Commercial  Marine  Agency. 

Address:  103  East  22nd  Street,  San 
Pedro,  CA  90731. 

Date  Revoked:  January  10. 1991. 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 

License  Number  129. 

Name:  Keer,  Maurer,  Ina 

Address:  P.O.  Box  132.  Thornton,  PA 
19373. 

Date  Revoked-  January  28. 1991. 


Reason:  Surrendered  license 
volimtarily. 
Robert  G.  Draw, 

Director.  Bureau  of  Domestic  Regulation. 
[FR  Do&  91-3112  Filed  2-»-91;  8:45  am] 
MUMQ  COM  STSe-OI-ll 

FEDERAL  RESERVE  SYSTEM 

East  Ridga  Bancshares,  Inc; 
Acquisition  of  Company  Engagadin 
Parmitsibia  Nonbanking  Actlvttiaa 

The  organization  Usted  in  this  notice 
has  applied  under  {  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8])  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 
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The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
eompetition.  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  tmsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  speciHcally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  reganling  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  1, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  East  Ridge  Bancshares,  Iitc,  East 
Ridge,  Tennessee;  to  acquire  Mortgage 
South  of  Tennessee,  Inc.,  East  Ridge, 
Tennessee,  and  thereby  engage  in 
mortgage  loan  brokerage  activities 
pursuant  to  §  225.25(b)(l)(iii)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  throughout  the  States 
of  Tennessee  and  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  5, 1961. 
Jennifer  ).  lohnsoo. 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-3133  Filed  2-8-91: 8:45  am] 
■tLum  coot  etiMi^r 


Evan  A.  Teaaiar  Truat;  Ctianga  In  Bank 
Control  Notlcaa;  Acqulaltlona  of 
Sharaa  of  Banka  or  Bank  HoMIng 
Companiea 

The  notificants  listed  below  have 
appUed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j])  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  the  notice  or 
to  the  offices  of  the  Board  of  Governors. 
Comments  must  be  received  not  later 
than  March  1, 1991. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Evan  A.  Tessier  Trust,  Mitchell, 
South  Dakota;  to  acquire  an  additional 
0.69  percent  of  the  voting  shares  of 
Commercial  Bancshares,  Inc.,  Mitchell 
South  Dakota,  for  a  total  of  10.50 
percent,  and  thereby  indirectly  acquire 
Commercial  Trust  &  Savings  Bank, 
Mitchell,  South  Dakota,  and  Sanborn 
County  Bank,  Woonsocket,  South 
Dakota. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

i.  JudyL  Svajgr,  Cozad,  Nebraska; 
Christopher  J.  Smith,  Cozad,  Nebraska; 
and  Virginia  M.  Olson,  Colorado 
Springs,  Colorado;  to  each  acquire  an 
additional  10  percent  of  the  voting 
shares  of  Midwest  Banco 
Bancorporation,  Cozad,  Nebraska,  for 
an  individual  total  of  16.67  percent  and 
thereby  indirectiy  acquire  First  Bank 
and  Trust  Company,  Cozad.  Nebraska, 
and  Bank  of  Wilber,  Wilber,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  S,  1991. 
Jennifer  J.  Johnaoo, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-3135  Filed  2-8-91;  8:45  am] 

MUMO  COOC  •21»«1.f 


First  Waterloo  Bancaharea,  Inc.; 
ApplicatkNt  to  Engage  de  novo  In 
Permiasllile  NonlMuiMng  Acttvitiea 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(l] 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1)]  for  the  Boeutl's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8])  and  \  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  direcUy  or 
throi^  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consimunation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience.  Increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  1, 1991. 

A.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Stieet,  St.  Louis.  Missouri  63166: 

1.  First  Waterloo  Bancshares,  Inc., 
Waterloo,  Illinois;  to  engage  de  novo 
through  its  subsidiary,  Waterloo 
Community  Development  Corporation, 
Waterloo,  Illinois,  in  community 
development  activities  pursuant  to  S 
225.25(b](e)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted  in  the 
Monroe  County,  Illinois  area  with  a 
concentration  in  the  Waterloo,  Illinois 
vicinity. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  5, 1991. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-3134  Filed  2-8-91;  8:45  am] 
MLLMO  coot  taio^vr 


Taxtwrna  Bancaltaraa,  Inc.;  Formation 
of ,  Acquiaition  l>y,  or  Merger  of  Bank 
HoMIng  ComfMHiies 

The  company  Usted  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bcmk  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 
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The  application  is  availabl*  for 
immediats  iiupactian  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  haa  been  accepted  for 
processing,  it  will  also  be  available  for 
inspectioo  at  the  offices  (tf  the  Board  of 
Governors.  Interested  persons  may 
express  their  vie%vs  in  writing  to  the 
Reserve  Bank  indicated  toe  that 
applicatiaD  or  to  the  offices  of  the  Board 
of  Governors.  Any  coounent  oo  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  si^ce  in  Ueu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  appbcation 
must  be  received  not  later  than  March  1. 
19B1. 

A.  Federal  Reserve  Bank  of  KansM 
Qty  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  Qty. 
Missouri  64196: 

1.  Texhoma  Bancthant.  Ina, 
TexhoBia.  Oklahoma;  to  become  a  bank 
holding  company  by  acqoiring  934) 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Texhoma,  Texhoma. 
Oklahoma. 

Boaid  of  Govamois  of  te  Faderal  Reserve 
SytteiB,  PefanMiy  B,  19B1. 


AsaociataSocntaryofUmBoard. 
(PR  Doc.  91-aiM  Fihd  »4-n:  MS  an] 


DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Alcoiiol,  Drug  AbuM.  md  MmiM 


F«hru>ry  March 

AOCNCv:  Alcohol  Drug  Abuse,  and 
Mental  Healdi  Aihnlnistration.  HHS. 
action:  Correction  of  meeting  notices. 

•UMMARY:  Public  notice  was  given  in  the 
Federal  Register  on  January  11, 1991. 
Volume  56.  No.  8,  on  page  1195  that  the 
Biological  and  Nearosdeooes 
Subcommittee  of  the  Mental  Health 
Small  Grant  Review  Committee,  NIMH, 
would  meet  February  20-22.  The 
Committee  will  meet  February  21-22.  On 
February  21  die  oaeeting  will  be  open 
firom  9-10  ■  »"  ;  the  remainder  of  ^e 
meeting  will  be  dosed. 

Public  notice  was  abo  given  in  the 
Federal  Registar  on  lanaary  11. 1901. 
Volume  56,  Na  8,  on  page  1196  that  the 
ImnmnolQgy  and  AiDS  Sobcammittee  of 
the  Akobol  Biomedical  Researdi 
Review  Committee,  NIAAA.  woald  meet 


February  28-March  1.  The  Committee 
will  meet  only  on  March  1.  The  meeting 
will  be  ofiea  firom  1^10  a.nL;  the 
remainder  of  the  meetii^  will  be  dosed. 

Dated:  Febniary  0, 1981. 

Peggy  W.CoduiO. 

Committee  Ataaagement  Officer,  Alcohol 
DrugAbute,  and  Mental  Health 
Adnr.InistraUon 

[PR  Doc.  91-3228  Filad  2-8-81;  &4S  amj 
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Advisory  CoromlttM  HMting*  In 
Msrch 

AQfNCV:  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration.  HHS. 

ACTKNt  Notice  of  meetings. 

SUMMARr.  This  notice  sets  forth  the 
schedule  and  proposed  agendas  of  the 
forthcoming  meetings  of  the  agency's 
advisory  committees  in  the  month  of 
March  1991. 

The  Extramural  Science  Advisory 
Board,  NIAAA,  will  discuss  the  current 
research  activities  of  the  Institute  and 
other  business  of  the  Board.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

The  initial  review  coomittees  will  be 
performing  initial  review  of  applications 
for  Federal  assistance.  Therefore, 
portions  of  the  meetings  will  be  closed 
to  the  public  as  determined  by  the 
Administrator.  ADAMHA.  fai 
accordance  with  5  U.S.C  652(bX6)  and  5 
U.S.C  app.  2 10(d). 

Notice  of  thee  meetings  is  required 
under  the  Federal  Advisory  Committee 
Act  Public  Law  92-463. 
•        •        •        •        • 

Committee  Name:  Psychosocial  and 
Biobehavioral  Treatments 
Subcommittee  of  the  Treatment 
Development  and  Assessment  Research 
Review  Committee,  NIMH. 

Date  and  Time:  March  4-S:  9  a.m. 

Place:  Vista  International  Hotel  1400 
M  Street.  NW..  Washington.  DC  20036. 

Statue  of  Meeting:  Open— March  4: 9- 
10  a  jn.  Closed— othenwise. 

Contact  Frances  Smith,  room  9C-02. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville.  MD  20857.  (301)  443-4668. 

Purpose:  The  Subcommittee  is 
charged  with  the  initial  review  of 
applications  for  assistance  from  the 
National  Institute  of  Mental  Health  for 
support  of  research  and/ or  research 
training  activities  in  the  area  of 
treatmoit  development  and  assessment 
and  makes  reoonHnendatioBs  to  Uie 
National  Advisory  Mental  Health 
Council  for  final  review. 


Committee  Name:  CUnicaL 
Psychosodal  and  Behavioral  Sdences 
Subcommittee  of  the  Mental  Healtti 
Acquired  hnnnmodefidency  Syndrome 
Research  Review  Committee,  MMH. 

Date  and  Time:  March  6-T:  8:90  a  an; 

Place:  The  Holiday  Inn  C3ievy  Chase, 
5520  Wisconsin  Avenue,  Chevy  Chase. 
MD  20615. 

Status  of  Meeting:  Open— March  6: 
8:30-9:15  a.m.  Qosed-HDtherwise. 

Contact-  Regina  Thomas.  Room  9C-1S, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  MD  20857.  (301)  443-e47a 

Purpose:  The  Subcommittee  is 
charged  with  the  initial  review  of 
applications  for  assistance  from  the 
National  Institute  of  Mental  Health  for 
support  of  research  activities  in  the 
areas  of  clinical  psychosodal  and 
behavioral  sdences  aspects  of  AIDS  as 
they  relate  to  mental  health,  and  makes 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 
•       •       •       •       • 

Committee  Name:  Psychobiologica]. 
Biologfoal  and  Neurosdences 
Subcommittee  of  the  Mental  Healdi 
Acquired  Imnnmodefidency  Syndrome 
Research  Review  CoDmittee.  NIMH. 

Date  and  Time:  March  6-7: 8:30  a  jn. 

PlacerTbe  Hobday  Inn  Chevy  Chasf, 
5520  Wisconsin  Avenue,  Chevy  Chase, 
MD  20615. 

Status  of  Meeting:  Open— March  6: 
8:30-0:15  a.m.  dosed— odierwise. 

Contact  Regina  Thomas,  room  9C-1S. 
Parklawn  Building.  5000  Fishers  Lane. 
Rockville.  MD  20657.  (301)  443-6470. 

Purpose:  The  Sobcoimnittee  Is 
charged  with  the  initial  review  of 
applications  for  assistance  from  the 
National  Institute  of  Mental  Health  for 
support  of  research  activities  in  the 
areas  of  psychobiological  btological, 
and  neurosdences  aspects  of  AD^S  as 
they  relate  to  mental  health,  and  makes 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 


Committee  Name:  Extramural  Sdence 
Advisory  Board.  NIAA. 

Date  and  Time:  March  11-12: 8:30  ajn. 

Place:  Guest  Quarters.  Calvert  Room. 
7335.  Wisconsin  Avenne.  Bethesda.  MD 
20614. 

Status  of  Meeting:  Open    March  11 
and  12: 8:30  ajn.-8  p  jn. 

Cmtact  Kfichael  J.  Lewis.  Room  160- 
14.  Parklswn  Building.  5600  Fishers 
Lane.  Rockville.  MD  20857,  (301)  443- 
6106. 

Purpose:  The  Board  advises  the 
Director.  National  bstitute  on  Aloohirf 
Abuse  aiod  Aloohottsm.  the 
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Administrator,  Alcohol  Drug  Abuse, 
and  Mental  Health  Administration,  and 
the  Secretary,  Department  of  Health  and 
Human  Services,  based  on  an  ongoing 
review,  on  the  direction,  scope,  balance, 
and  emphasis  of  the  National  Institute 
on  Alcohol  Abuse  and  Alcoholism's 
extramural  science  program. 

Committee  Name:  Biobehavioral/ 
Clinical  Subcommittee  of  the  Drug 
Abuse  AIDS  Research  Review 
Committee,  NIDA. 

Date  and  Time:  March  12-14: 9  a.m. 

Place:  Congressional  Park  Days  Inn, 
Georgetown  I  and  II  Conference  Rooms, 
1775  Rockville  Pike,  Rockville,  MD 
20852. 

Status  of  Meeting:  Open — ^March  12: 
9-9:30  a.m.  Closed — otherwise. 

Contact  Iris  W.  O'Brien.  Room  10-42, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-2620. 

Purpose:  The  Subcommittee  is 
charged  with  the  initial  review  of 
applications  for  assistance  from  the 
National  Institute  on  Drug  Abuse  for 
support  of  research  and  research 
training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Drug  Abuse  for 
final  review. 
•        •       *        •        * 

Committee  Name:  Sociobehavioral 
Subcommittee  of  the  Drug  Abuse  AIDS 
Research  Review  Committee,  NIDA. 

Date  and  Time:  March  12-14: 9  a.m. 

Place:  Congressional  Park  Days  Inn, 
Montrose  I  and  11  Conference  Rooms, 
1775  Rockville  Pike.  Rockville,  MD 
20852. 

Status  of  Meeting:  Open — March  12: 
9-0:30  a.m.  Closed— otherwise. 

Contact  H.  Noble  Jones,  Room  10-22, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-9042. 

Purpose:  The  Subcommittee  is 
diarged  with  the  initial  review  of 
applications  for  assistance  from  the 
National  Institute  on  Drug  Abuse  for 
support  of  research  and  research 
training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Drug  About  for 
final  review. 


Committee  Name:  Clinical  Program 
Projects  and  Clincial  Research  Centers 
Subcommittee  of  the  Treatment 
Deve'  >pment  and  Assessment  Research 
Review  Committee,  NIMH. 

Date  and  Time:  March  14-15: 9  a.m. 

Place:  Vista  International  Hotel  1400 
'^  M  Stieet,  NW.,  Washingtop,  DC  20036. 

Status  ofMeetiitg:  Open — March  14: 
t«-10  a.m.  Closed — otherwise. 


Contact  Frances  Smith.  Room  90-02. 
Parklawn  Buildmg,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-4888. 

Purpose:  The  Subcommittee  is 
charged  with  the  initial  review  of 
applications  for  assistance  from  the 
National  Institute  of  Mental  Health  for 
support  of  Mental  Heath  Clinical 
Research  Centers,  clinical  program 
projects,  and  other  large-scale  multi- 
disciplinary  research  projects,  and 
makes  recommendations  to  the  National 
Advisory  mental  Health  Council  for 
final  review. 

Substantive  information,  siunmaries 
of  the  meetings,  and  rosters  of 
committee  members  may  be  obtained  as 
follows:  Ms.  Diana  Widner,  NIAAA 
Committee  Management  Officer,  room 
16C-20,  (301)  443-4375:  Ms.  Camilla 
Holland,  NIDA  Committee  Management 
Officer  Room  10-42,  (301)  443-2755:  Ms. 
Joaima  Kieffer,  NIMH  Committee 
Management  Officer,  room  9-105,  (301) 
443-4333.  The  mailing  address  for  the 
above  parties  is:  Parklawn  Building, 
5600  Fishers  Lane,  Rockville,  MD  20857. 

Dated:  Pebruary  6, 1991. 
Peggy  W.  Cockiill 

Committee  Management  Officer,  Alcohol, 

Drug  Abuse,  and  Mental  Health 

Administration. 

[PR  Doc  91-3229  Piled  2-8-91;  8:45  am] 
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Food  and  Drug  Administration 

Board  of  Tea  Experts:  Rechartering 

AQENCV:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  aimounces  the 
rechartering  of  the  Board  of  Tea  Experts 
by  the  Commissioner  of  Food  and  Drugs. 
This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972  (5  U.S.C.  app.  2). 

DATES:  Authority  for  this  board  will 
expire  on  January  3, 1993,  unless  the 
Commissioner  formally  determines  that 
rechartering  is  in  the  public  interest. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Richard  L  Schmidt,  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administraiton,  5600  Fishers 
Une,  Rockville,  MD  20857,  301-443- 
2765. 

Dated:  January  6, 1991. 
Gary  Dykstra. 

Acting  Association  Commissioner  for 
Regulatory  Affairs. 

[PR  Doc.  91-3230  Filed  2-8-81: 8:45  amj 
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IDocketNa81F-0023] 

Eastman  Chemicals  Co.;  FMng  of  Food 
Additive  Petition 

aqcncy:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Eastman  Chemicals  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  2.2'-(l,2-ethenediyldi-4,l- 
phenylene)bis(benzoxazole]  as  an 
optical  brightener  for  food-contact 
polymers. 

FOR  FURTHER  INFORMATION  CONTACR 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
1B4240)  has  been  filed  by  Eastman 
Chemicals  Co.,  Eastman  Kodak  Co.,  P.O. 
Box  511,  Kingsport  TN  37662.  proposing 
that  the  food  additive  regulations  in 
?  178.3297  Colorants  for  polymers  (21 
CFR  178.3297)  be  amended  to  provide 
for  the  safe  use  of  2,2'-(l,2-ethenediyldi- 
4.1-phenylene)bi8(benzoxazole]  as  an 
optical  brightener  for  food-contact 
polymers. 

"The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  vfiih  21 
CFR  25.40(c). 

Dated:  January  31, 1991. 
Douglas  L  Aicber, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[PR  Doc  91-3140  Piled  2-8-81;  8:45  amj 
mmtn  coos  4i«-oi-«i 


(Docket  Na  91N-0034] 

Drug  Export;  Nitroglycerin 
Tranedermal  System  5  A  10  MQ 
Dellvered/24  Hours 

agency:  Food  and  Drug  Administi-ation. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
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that  Hereon  Lab«  hu  filed  an 
application  requesting  approval  For  the 
exjwtt  of  the  fauman  drag  ratroglycerin 
Transdermal  System  5  A 10  mg 
Delivered/24  Hours  to  Spain. 

AODNKIIII.  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
room  4-62. 5B00  Fishers  Lane,  RockviDe. 
MD  20867.  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  EjqKVt  Amendments  Act 
of  1986  should  also  b«  directed  to  the 
contact  person. 

TOR  PUrrHEN  MFOiaiATION  CONTACT: 

Frank  R.  Fazzaii  Division  of  Drug 
Labeling  CompHanoe  (HFD-413).  Center 
for  Drug  Evaluation  and  Rasaarch.  Food 
and  Drug  Administration.  5800  Fishers 
Lane.  RockviUe.  MD  20857. 301^295- 
8073. 


ATMNe  The  drug 
export  provisions  in  section  802  of  the 
Fedwal  Food.  Diug.  and  Coaoietic  Act 
(the  act)  (21  U3.C  382)  provide  that 
FDA  may  approve  appUcations  for  the 
export  of  dnigs  that  are  not  correndy 
approved  in  the  United  SUtes.  Section 
802(bM3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  anvovaL  Section 
802(b](3XC)  of  the  act  requirM  tiut  the 
agency  review  the  an>tication  within  30 
days  of  its  filing  to  determine  whether 
the  requiremenU  of  section  802(bH3)(B) 
have  been  satisfied.  Section  802(bK3KA] 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 


participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Hereon  Laboratories  Corporation.  P.O. 
Box  786.  Totk.  PA  17405.  has  filod  an 
application  requesting  approval  for  the 
export  of  the  (hug  Nitroglycerin 
Transdermal  System  5  ft  10  mg 
Delivered/24  Hours,  to  Spain.  This  drug 
is  indicated  for  use  in  the  treatment  of 
angina  pectoris  prophylaxis  due  to 
coronary  insufficiency.  The  application 
was  received  and  filed  in  the  Center  for 
Drug  Evaluation  and  Research  on 
December  7, 1990.  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act 

Interested  persons  may  submit 
relevant  faifonnation  on  the  application 
to  die  Dodcets  Management  Branch 
(address  above)  In  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  bradcets  in  the  heading 
of  this  document  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p  jn..  Monday  throu^  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  infonnation  on  die 
application  to  do  so  by  February  21, 
1991,  and  to  provide  an  additional  copy 
of  the  submission  directiy  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Coametfc  Act  (sec.  802 
(21  U.S.C  382])  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 


Dated  January  £&  1981. 
DuidLIOcMs, 

Dinctor,  Office  of  CompUamm.  Cmtetfor 
Dnig  Evaluation  mdRa§0aivh. 

{FR  Doc.  tl-3130  Piled  I-«4>1:  ft45  am] 
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[Docket  Na81N-0017] 

MVfTvn  wow  rnaniMOTUiicas,  NIC.,  m 
•L;  WNhdrtiMri  Of  Appraviri  Of 
Abbravlatad  Now  Drug  AppReatiom 

AOmcv:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMAfiv:  The  Food  and  Drug 
Administration  (FDA)  is  wididrawing 
approval  of  70  abln«viated  new  drug 
applications  (ANDA's).  llie  holders  of 
the  ANDA's  notified  the  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  and  requested  that  die 
approval  of  the  applications  be 
withdrawn. 

VPlCllVt  DATE  March  13, 1991. 
KM  nmTHCll  INNMMATION  CONTACT: 
Lola  E  Batson.  Center  for  Drug 
Evaluation  and  Research  (HFD-d60). 
Food  and  Drug  Administration,  6600 
Fishers  Lane,  Rockville.  MD  20857. 301- 
295-8038. 

8UPPLEMCNTAIIV  INKMMATKM:  The 

holders  of  the  ANDA's  listed  in  die  Uble 
in  this  document  have  informed  FDA 
that  these  drug  products  are  no  longer 
marketed  and  have  requested  that  FDA 
withdraw  approval  of  the  applications. 
The  applicants  have  also,  by  their 
request,  waived  their  opportunity  for  a 
hearing. 


AND    Na 


80-173. 

00-330. 

80-481. 


84-423. 


84-881. 

85-S13. 
85-817.. 
85-618. 
85-886. 
85-810. 
86-811- 
86-843.. 


87-403. 
87-494. 
87-486. 
87-486. 
87-670. 

87-610. 
87-616. 


Drug 


IsoniBzM  TabMs.  100 


lwniazidTabMa,300iiia. 


8ng). 


HydrooofUaorw  OMnwnl.  0.5%  and  1% . 


CNorpromazInt  Hydnxhioildt  TMMm,  2S  mg 

Oac8oWor»-HC  (AoMc  Add  Non^quMua  2^  ««i  HydreoortlMrw 
I  my, 

A-pwMi  CspMSn  (cNar.dtanpadd»  hydrocMorida),  25  mg. 


Aiwadda  CapwiM  (cNor-dtazapoidda  hydrocNorids  USP),  5n«._ 
A-poMlda  CapauiM  (cNor-dtaaodd*  ttydrocMortte  USP),  10  mg... 

AclMnlnoplwinndCo<WwWwsp<wi>Tablis.aooing/30wo- 
Oiycodon*  HydroOilohda  2.S  my/APAP  500  mg  TatMs 

OKyoodons  HydRMMoiida  6  mg/APAP  500  mg  TabMt. 


^ak»Or  (NHroglyoaftn)  TrmadMraal  Systam.  9  mg/24  taws 

""*  "    tlyiAwNaiids  TabMi,  200  mg 

TaMsli,  10  mg 


CN«proma*»  HyAooNorida  TsbMi,  100  mg 

Mlro4>jr  (Tasttfyoartn)  Tfansdmnil  Sytlam,  10  mg/24  hours. 
NSro^kv  (N»oglyof1n)  TransdsmMl  Sysiwn.  7.5  mg/24  houn.. 
NMo4kr  (Mkcglyoartn)  Tranad«inel  SyatMn,  15  mg/24  taura_ 
MSo^X*  (NWrogtycwln)  Trmsdiwwil  Sytlam.  i5  mg/24  taun. 
AmMptylna  Hydr»«MofWa  imm.  26  mg , 


Hv*oohtafamsrida  TabM^  60  m^ 

HudrocNoftda  TaWal^  SO  mg. 


Applcant 


Maml  Dow  Pharmacauflcalt,  Irvi.  2110  E.  Gatxanh  Rd,  P.O.  Bw 
156300,  Chdnnali.  OH  45215-6300. 
t)a 
CAM  Phamwcal,  Inc^  1519  E.  GgM  MSa  RdL,  Haaal  Park.  M  48030- 


PSrt»Oavia.  OwWon  of  Wanwr-lambatt  Co..  201  Tabor  Rd.  Monto 

PWna.  NJ  07950. 
SMa  laboratoflaa,  Inc..  820  51al  Am.,  PhoaniR  AZ  6S04».4706. 

Atitaott  Labontottaa,  CM91,  APIO/3,  AUwtt  PaiK  IL  60064. 

Oa 

Do. 
INC  Phamwoaulcals.  Inc.  3300  Hyland  Ava.,  Coata  Maaa,  CA  82626. 
OuPont  Plwmwoautlcala  Cariba,  mo.  P.O.  Box  12,  M««aS.  PR  00701. 

Da 
Kay  Phannaoauacala,  Inc.  200  Galloping  HI*  RcL.  Kanlworft,  NJ  07033. 
PartwOavlB 

DDL 

Da 
Kay  PhannacauHcala.  Inc. 

Da 
Da 
Da 

VSngsid  Labs,  bic  Nor«i  31-E  Bypaaa.  PA  Boa  K,  GMaagow.  KY 
4*141. 

Da 

Da 
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ANOANa 


Drug 


Appicwn 


87-61 7  „ 
87-618„ 
87-61 9  _. 
87-620.. 
87-630... 
87-631 ... 
87-632.. 
87-839.. 
87-643.. 
87-646.. 
87-646.. 
87-848.. 
87-664.. 

87-688.. 
87-673  _ 
87-682.. 
87-701 ~ 
87-875  „ 
87-877.. 
87-806.. 
87-809.. 
88-000.. 

88-010„ 
88-011- 
88.012.. 
88-013.. 
88-014.. 
88-034.. 
88-035.. 
88-038.. 
88-037.. 
88-038.. 
88.073.. 
88-129.. 
88-130.. 
88-144.. 
88-145.. 
88-148- 
88-314.. 
88-319.. 
88-353.. 
88-354.. 
88-355.. 
88-392.. 
88-715. 
88-730.. 


AmWrlptySna  HudrocNorMa  Tataiala,  75  mg. 
laoaorbida  OMtrata  Oral  TabMa,  10  n«g — 
HnpfWiiM  I  fyorocniofKM  isdioii,  zd  fnQ.... 

Mvcmns  nyarocmonos  isDm,  29  mg 

DiphtnhydrMiilM  HydrocNoridi  Cttpcul6Ci  50  ffig* 

NnipflnWlV  I  fyOrOCniOrKW  IflDIM,  9U  mQ 

AmitriptylirM  Hydrochlorkto  TibMt.  10  mg... 

AmnriptyNM  HydrochlorMt  Tabtatt,  100  mg 

Procainamicto  Hydrochtorida  C«p<u><»,  250  mg — 

\jt MN piUlf Wfli  W  nyiaOCINUIW   I  BDIOTSt  ^9  Hig  ••■*•• 

CNorpromtziM  HydrocNorida  Tabtots,  50  mg  — 

Spironotectona  Tablets,  25,  mg 

noavzowraoa  i  aoiou,  csu  mg .. 


8|)ironolaetona  25  mg  and  HydrocMorothiazida  25  mg . 

Dlmanhydrinala  Tablata,  50  mg.-.— 

laoaorbida  Dinttrata  Onl  Tablata,  5  mg.. 
Pradniaona  TabMa.  5  mg . 
Pradrworw  Tablata,  20  mg . 


Procalnamlda  HydiocMorida  Capaulaa,  500  mg 

Mai  Ml  Ilia  Hydrochlorida  TabMa,  12.5  mg 

Hydralazma  HydrocMorida  TabMa.  50  mg 

QuHdma  Sulfata  TabMa.  200  mg 

Lo-Trol  TabM  (dlphanoxyMa  hydrochlorida  2.5  mg  and  afropina  aulfala 

0.025  mg). 
Chtordiazapoxida  Hydrochlorida  Tablets.  10  mg 

Maprobamata  TabMa.  400  mg 

CblorVialidona  TabMa,  25  mg.. 


ErgoWd  Mia)<alaa  Sublingual  TabMa,  0.5  mg.. 
Eigoloid  Maaylalaa  SuliSngual  TabMa,  1  mg— 
Diphanhydramma  Hydrochtorida  Capaulea,  25  mg. 
Trihaxyphamdyl  Hydrochlorida  TabMa,  2  mg- 

Im^pramlna  Hydrochlorkia  TabMa,  10  mg ....-.....— -.. 

Acalamlnophan  300  mg  and  Codalna  Phoaphata  30  mg  TabMa. 
ctwuprnnumt  nyarocrHonaa  laDMa,  lo  mg ._..-_—-._»..-... 

ChkxthaNdona  TabMa,  50  mg 

Chlordiazapoidda  Hydrochlorida  TabMs,  5  mg 

Chlordhaapoodda  Hydiochlorida  TabMa,  25  mg 

0.08%  laoalhafina  Hydrochlorida  Inhalation.  USP 

0.14%  laoalharina  Hydrochlortda  Inhalation,  USP.. 
0.25%  laoatharina  Hydrochlorida  Inhalation.  USP- 
AmlrwphyRina  Tablets,  100  mg.. 
Aminophylllna  TabMa,  200mg.. 


Acalaminophan  and  Codalna  Phoaphata  TabMa  (No.  2).  300  mg/15  mg 
Aoetamiophan  and  Codalna  Phoaphata  TabMa  (No.  3).  300  mg/30  mg .. 
Acelamiophan  and  Codaina  Phoaphata  TabMa  (No.  4).  300  mg/60  mg... 

Hydroxyzbw  Parrtoate  Capaulea,  50  mg...- - — 

Acetarnirwphan  300  mg  and  Codaina  Phosphate  60  mg  Tablets 

FbSc  Add  TabMa,  img ., 


Da 
Da 
Do. 
Da 
Da 
Da 
Da 
Da 
Do. 
Da 
Da 
Do. 
Da 
Da 
Da 
Da 
Oa 
Da 
Do. 
Da 
Da 
Do. 
Do. 

Do. 

Da 

Do. 

Do. 

Do. 

Da 

Do. 

Da 

Do. 

Da 

Da 

Da 

Do. 
Baxter  HeaRhcare  Corp.  Route  120  &  Wlaon  Rd-  Round  Lake,  U.  80073. 

Do. 

Do. 
Vangard  Laba,  Inc. 

Do. 
Duramed  Pharmaceutical*  Inc.,  5040  Leslar  Rd..  Ownnati,  OH  45213. 

Do. 

Do. 
Vangard  Laba,  Inc. 

Do. 

Do. 


Therefore,  under  Section  505(e)  of  the 
Federal  Food,  Durg,  and  Cosmetic  Act 
(21  U.S.C  355(e))  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82),  approval  of  the  abbreviated 
new  drug  applications  listed  above,  and 
all  supplements  thereto,  is  hereby 
withdrawn,  effective  March  13, 1991. 

Dated:  January  31, 1991. 
CariCPack. 

Director,  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  91-3231  Filed  Z-6-01:  8:45  am] 
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Health  Resources  and  Services 
Administration 

Health  Education  Assistance  Loan 
Program;  Maximum  Interest  Rates  for 
Quarter  Ending  March  31, 1991 

Section  727  of  the  Public  Health 
Service  Act  (42  U.S.C.  294)  authorizes 
the  Secretary  of  Health  and  Human 
Services  to  establish  a  Federal  program 
of  student  loan  insurance  for  graduate 
students  in  health  professions  schools. 

Section  60.13(a)(4)  of  the  program's 
implementing  regulations  (42  CFR  part 
60,  previously  45  CFR  part  126)  provides 
that  the  Secretary  will  announce  the 
interest  rate  in  effect  on  a  quarterly 
basis. 

The  Secretary  announces  that  for  the 
period  ending  March  31, 1991,  three 
interest  rates  are  in  effect  for  loans 
executed  through  the  Health  Education 
Assistance  Loan  (HEAL)  program. 


1.  For  loans  made  before  January  27, 
1981,  the  variable  interest  rate  is  10% 
percent.  Using  the  regulatory  formula  (45 
CFR  126.13(a)).  in  effect  prior  to  January 
27, 1981,  the  Secretary  would  normally 
compute  the  variable  rate  for  this 
quarter  by  finding  the  sum  of  the  fixed 
annual  rate  (7  percent)  and  a  variable 
component  calculated  by  subtracting 
3.50  percent  from  the  average  bond 
equivalent  rate  of  91 -day  U.S.  Treasury 
bills  for  the  preceding  calendar  quarter 
(7.21  percent),  and  rounding  the  result 
(10.71  percent)  upward  to  the  nearest  V4 
percent  (10%  percent). 

However,  the  regulatory  formula  also 
provides  that  the  annual  rate  of  the 
variable  interest  rate  for  a  3-manth 
period  shall  be  reduced  to  the  highest 
one-eighth  of  1  percent  which  would 
result  in  an  average  annual  rate  not  in 
excess  of  12  percent  for  the  12-month 
period  concluded  by  those  3  months. 
Because  the  average  rate  of  the  4 
quarters  ending  March  31, 1991,  is  not  in 
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exceM  of  12  percent,  there  it  no 
necessity  for  reducing  the  interest  rate. 
For  the  previous  3  quarters  the  variable 
interest  at  the  annual  rate  was  as 
follows:  11 H  percent  for  the  quarter 
ending  lune  30. 1990;  llH  percent  for  the 
quarter  ending  September  30. 1990;  and 
11  %  percent  for  the  quarter  ending 
December  31. 1990. 

2.  For  variable  rate  loans  executed 
during  the  period  of  January  27. 1981 
through  October  21, 1965,  the  interest 
rate  is  10%  percent  Using  the  regulatory 
formula  (42  CFR  eai3(a])  in  effect  for 
that  time  period,  the  Siscretary  computes 
the  maximum  interest  rate  at  the 
beginning  of  each  calendar  quarter  by 
determining  the  average  bond 
equivalent  rate  for  the  91 -day  U.S. 
Treasury  bills  during  the  preceding 
quarter  (7.21  percent);  adding  3.50 
percent  (10.71  percent);  and  rounding 
that  figure  to  the  next  higher  one-ei^th 
of  1  percent  (10%  percent). 

3.  For  fixed  rate  loans  executed  during 
the  period  of  January  1, 1991  through 
March  31. 1991,  and  for  variable  rate 
loans  executed  on  or  after  October  22. 
1985,  the  interest  rate  is  IOV4  percent. 
The  Health  Professions  Training 
Assistance  Act  of  1985  (Pub.  L  99-129), 
enacted  October  22, 1965,  amended  the 
formula  for  calculating  the  interest  rate 
by  changing  3.5  percent  to  3  percent 
Using  the  regulatory  formula  (42  CFR 
60.13(a)),  the  Secretary  computes  the 
maximum  interest  rate  at  the  beginning 
of  each  calendar  quarter  by  determining 
the  average  bond  equivalent  rate  for  the 
91-day  U.S.  Treasury  bills  during  the 
preceding  quarter  (7.21  percent);  adding 
3.0  percent  (10.21  percent)  and  rounding 
that  figure  to  the  next  higher  one-eighth 
of  1  percent  (10  Vi  percent). 

(Catalog  of  Federal  Domestic  Assii tance  No. 
13.108.  Healtli  Education  Auittance  Loans) 

Dated:  February  4. 1991. 
Robari  G.  HanDoa, 
AdaUnJatrator. 

[PR  Doc  91-3138  Piled  2-«.«l:  8:45  am] 
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NalioiMl  Vaccine  Iniury  Compeneatton 
Program;  Uat  of  PetWona  Received 

AOaNCv:  Public  Health  Service,  HHS. 
action:  Notice. 


:  The  Public  Health  Service 
(PHS)  is  publishing  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 
("the  Program"),  as  required  by  section 
2112(b)(2)  of  the  PHS  Act  as  amended 
While  the  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  brought 
by  the  filing  of  petltioot  for 


compensation  under  the  Program,  the 
United  States  Qaims  Court  is  charged 
by  statute  with  responsibility  for 
considering  and  acting  upon  the 
petitions. 

ran  njNfTNm  mntmAvon  comtact: 
For  information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Qeric  United 
States  Qaims  Court  717  Madison  Place. 
NW..  Washington.  DC  20005,  (202)  63»- 
7257.  For  information  on  the  Public 
Health  Service's  role  in  the  Program, 
contact  the  Administrator,  Vaccine 
Injury  Compensation  Program,  6001 
Montrose  Road,  room  702,  Rockville,  MD 
20652,  (301)  443-6593. 
•u^fLnMNTAiiY  mpomiATiON:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act  42  U.S.C.  300aa-10 
et  aeq,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Claims  Court  and  to  serve  a 
copy  of  the  petition  on  the  Secretary  of 
Health  and  Human  Serices.  who  is 
named  as  the  respondent  in  each 
proceeding.  The  Secretary  hat  delegated 
his  responsibility  under  the  Program  to 
PHS.  The  Qaims  Court  is  directed  by 
statute  to  appoint  special  masters  who 
take  evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect  to 
injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  bora 
vaccines  described  in  the  Vaccine  Injury 
Table  set  forth  at  section  2114  of  the 
PHS  Act  This  Table  lists  for  each 
covered  childhood  vaccine  die 
conditions  which  will  lead  to 
compensation  and.  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the  condition 
was  caused  by  one  of  the  listed 
vaccines. 

Section  2112(b)(2]  of  the  PHS  Act  42 
U.S.C  300aa-12(b)(2).  requires  that  the 
Secretary  publish  in  the  Federal  Register 
a  notice  of  each  petition  filed.  Set  forth 
below  is  a  list  of  petitions  received  by 
PHS  from  September  2a  199a  through 
September  23. 199a  Section  2112(b)(2) 
also  provides  that  the  special  master 
"shall  afford  all  interested  persons  an 
opportunity  to  submit  relevant  written 
information"  relating  to  the  following: 


1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  ilbiess.  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated  to 
the  administration  of  the  vaccine 
described  in  the  petition."  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Vaccine  Injury  Table  (see  section  2114 
of  the  PHS  Act)  but  which  was  caused 
by"  one  of  the  vaccines  referred  to  in 
the  table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Vaccine  Injury  Table  the  first  symptn.- 
or  manifestation  of  the  onset  or 
significant  aggravation  of  whidi  did  not  . 
occur  within  the  time  period  set  forth  in 
the  Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Qerk  of  tiie  U.S.  Qaims  Court 
at  the  address  listed  above  (under  the 
heading  "For  Further  Information 
Contact"),  with  a  copy  to  PHS 
addressed  to  Director.  Bureau  of  Health 
Professions.  5600  Fishers  Lane,  room  8- 
05.  Rockville,  Maryland  20857.  The 
Court's  caption  (Petitioner's  Name  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  tiUe  44.  United  States 
Code,  related  to  paperwoiic  reduction, 
does  not  apply  to  Information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Glenda  Cheek  on  behalf  of  Roddy 
Boudreaux,  Deceased,  Baton  Rouge. 
Loulsana,  Claims  Court  Number  90-; 
1092  V 

2.  Laurel  Hill  on  behalf  of  Christopher 
Hill,  Wayland,  Massachusetts,  Qalma 
Court  Number  90-1093  V 

3.  lames  and  Joaim  Patton  on  behalf  of 
Thomas  Patton,  Chillicothe,  Ohio. 
Qaims  Court  Number  90-1094  V 

4.  Paul  and  Amlnta  Artrip  on  behalf  of 
Gianna  Artrip,  Portsmouth,  Virginia. 
Claims  Court  Number  90-1095  V 
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5.  Margene  Bloom-Roza  on  behalf  of 
Samuel  Roza.  San  Joee,  California, 
Qaims  Court  Number  90-1096  V 

6.  Linda  Welch  on  behalf  of  David  G. 
Welch.  Willits.  California,  Qaims 
Court  Number  90-1097  V 

7.  John  and  Deborah  SUva  on  behalf  of 
Matthew  Silva,  Lexington,  Kentucky, 
Qaims  Court  Number  90-1096  V 

8.  James  and  Mildred  Morgan  on  behalf 
of  Matthew  Morgan.  Hioenix, 
Arizona,  Qaims  Court  Number  90- 
1099  V 

9.  Sergio  and  Regina  Holowatsch  on 
behalf  of  Ryan  S.  Holowatsch, 
Gainesville,  Florida,  Qaims  Court 
Number  9(V-1100  V 

10.  Cariton  and  Valerie  Barnes  on  behalf 
of  Justin  A.  Barnes,  Hyattsville, 
Maryland.  Claims  Court  Number  90- 

1101 V 

11.  Terry  and  Tammy  Tucker  on  behalf 
of  Ryan  Tucker.  Montgomery  West 
Virginia.  Qaims  Court  Number  90- 
1102  V 

12.  Beverly  Reynolds  on  behalf  of  Quana 
Reynolds.  Parkersbntg.  West  Virginia. 
Claims  Court  Number  90-1103  V 

13.  Jewell  and  Valerie  Gates  on  behalf  of 
Tiffany  Gates,  Deceased, 

-Madisonville,  Kentucky,  Claims  Court 
Number  90-1104  V 

14.  Corine  Brown  on  behalf  of  Ardys 
Brown,  Minneapolis,  Minnesota, 
Claims  Court  Number  90-1106  V 

15.  Frank  and  Patricia  Caprio  on  behalf 
of  Courtney  Caprio,  East  Brunswick, 
New  Jersey,  Claims  Court  Number  90- 

1106  V 

16.  Christine  Bauer  on  behalf  of 
Catherine  Bauer,  San  Luis  Obispo, 
California.  Qaims  Court  Niunber  90- 

1107  V 

17.  Sean  and  Julie  Ronay  on  behalf  of 
Michelle  Ronay,  Encino,  California, 
Qaims  Court  Number  90-1108  V 

IB.  Sherwood  and  Clara  Wagner  on 
behalf  of  Christopher  Wagner, 
Crowley,  Loulsana.  Claims  Court 
Number  90-1109  V 

19.  Douglas  and  Maureen  Purcell  on 
behalf  of  Abigail  Purcell,  Buffalo,  New 
York,  Qaims  Court  Number  90-1110  V 

20.  Janet  Van  Epps,  Rockford,  Uinois. 
Claims  Court  Number  90-1111  V 

21.  Thomas  and  Kathleen  Elm  on  behalf 
of  Jeffery  Elm,  Phoenix,  Arizona, 
Claims  Court  Number  90-1112  V 

22.  Todd  Smith,  Rochester,  New  York, 
Claims  Court  Number  90-1113  V 

23.  Kenneth  and  Brenda  Reusser  on 
behalf  of  Jonathan  Reusser,  Rock 
Springs,  Wyoming.  Qaims  Court 
Number  90-1114  V 

24.  Milo  and  Karla  Decker  on  behalf  of 
Destry  Decker,  Eau  Qalre.  Wisconsin. 
Claims  Court  Number  90-1115  V 

25.  Milo  and  Karia  Decker  on  behalf  of 
Damien  Decker.  Eaa  Qaire, 


Wisconsin,  Qaims  Court  Number  90- 
1116  V 

26.  Dave  and  Chery  DuVall  on  behalf  of 
Amee  DuVall,  Forth  Smith,  Aricansas, 
Claims  Court  Number  90-1117  V 

27.  Burt  and  Debra  Kerlee  on  behalf  of 
Logan  Keriee,  Bremerton,  Washington, 
Claims  Court  Number  90-1118  V 

28.  Wanda  Dale  on  behalf  of  Bonnie 
Dale,  Indianapolis,  Indiana,  Qaims 
Court  Number  90-1119  V 

29.  Elmer  Savage,  Jr.  on  behalf  of  Robert 
Savage,  Trottwood.  Ohio,  Claims 
Court  Number  90-1120  V 

3a  Jacqueline  Counts  on  behalf  of  James 
W.  Counts,  IV.  St  Louis.  Missouri. 
Qaims  Court  Number  90-1121  V 

31.  Patricia  Frese  on  behalf  of  Stephen 
Frese.  St  Louis.  Missouri.  Claims 
Court  Number  90-1122  V 

32.  Carol  Miller,  Friendship,  Wisconsin, 
Claims  Court  Number  90-1123  V 

33.  Malcolm  and  Beamese  Sawyer  on 
behalf  of  Phillip  Sawyer,  Deceased, 
Kenton.  Tennessee,  Claims  Court 
Number  90-1124  V 

34.  Joel  Chamey  on  behalf  of  Michael  A. 
Chamey,  Deceased,  Detroit  Michigan. 
Claims  Court  Number  90-1125  V 

35.  Veronica  Flanagan  on  behalf  of 
Ashley  Flanagan,  Topeka,  Kansas, 
Claims  Court  Number  90-1128  V 

36.  Verona  Wainwright  on  behalf  of 
Erron  Wainwright  Youngstown,  Ohio, 
Claims  Court  Number  90-1127  V 

37.  Robin  Strom  on  behalf  of  Heather 
Strom,  San  Rafael  California,  Claims 
Court  Number  90-1128  V 

38.  Bonnie  DeTray  on  behalf  of  Dustin 
DeTray,  Marion,  Ohio,  Claims  Court 
Number  90-1129  V 

39.  Vito  J.  Ruocco  on  behalf  of  Janine 
Ruocco,  Deceased,  Lake  Placid.  New 
York,  Claim  Court  Number  90-1130  V 

40.  Theresa  Leth  on  behalf  of  Erin  Leth, 
Qulncy,  Massadiusetts,  Claims  Court 
Number  90-1131  V 

41.  Donna  Salmans  on  behalf  of  Charies 
Salmans,  Tampa,  Florida,  Qaims 
Court  Number  90-1132  V 

42.  Barbara  Pribyl  St  Paul  Minnesota, 
Qaims  Court  Number  90-1133  V 

43.  Guion  and  Mary  Downing  on  behalf 
of  Lauren  Downing.  Savannah, 
Georgia,  Qaims  Court  Number  90- 
1134  V 

44.  Lawrence  and  Marilyn  Mathews  on 
behalf  of  Melissa  Matiiews,  Tampa, 
Florida,  Qaim  (Dourt  Number  90-1135 
V 

45.  Judy  Wasserman  on  behalf  of 
Corrinne  Wasserman,  Merchantville, 
New  Jersey,  Qaims  Court  Number  90- 
1136  V 

4a  Joan  Johnson  of  behalf  of  Roxanna 

Johnson,  St  Croix  Falls,  Wisconsin. 

Claims  Court  Number  90-1137  V 
47.  Beveriy  Wagner  on  bdialf  of  Raediel 

Wagner.  Faribault  Minnesota.  Qahns 

Court  Number  90-1138  V 


48.  Bonnie  Payne  on  behalf  of  Rc^rt 
Williams,  Jr.,  Deceased,  Renton, 
Washington.  Qaims  Court  Number 
90-1139  V 

49.  Hubert  Freeman  on  behalf  of  David 
R.  Freeman,  Pascaguola,  Mississippi 
Claims  Court  Number  90-1140  V 

50.  Douglas  and  Donna  Jenkins  of  behalf 
of  Brent  Jenkins.  Albuquerque.  New 
Mexico,  Qaims  Court  Number  00-1141 
V 

51.  Karen  Miller  on  behalf  of  Holly 
Miller,  Louisville,  Kentucky.  Claims 
Court  Number  90-1142  V 

52.  Teresa  Carter  on  behalf  of  Andrew 
Cummings,  Burley,  Idaho,  Claim  Court 
Number  90-1143  V 

53.  Marilyn  Piegdon  on  behalf  of  Shaun 
Piegdon,  Colorado  Springs,  Colorado, 
Qaims  Court  Number  90-1144  V 

54.  Kathy  Bangerter  on  behalf  of  Kenzi 
Jo  Bangerter,  Botmtiful  Utah.  Claims 
Court  Number  90-1145  V 

55.  Diane  Burr  on  behalf  of  Jeremiah 
Burr,  Hahn,  West  Germany,  Qaims 
Court  Number  90-1146  V 

sa  Roy  and  Sulimoni  Hamilton  on 
behalf  of  Tavau  Hamilton,  Deceased. 
Oakland,  California.  Qaims  Court 
Number  90-1147  V 

57.  Richard  and  Judith  Uriarte  on  behalf 
of  Megan  Uriarte.  New  York.  New 
York.  Qaims  Court  Number  90-1148  V 

58.  Isabel  Sanchez  on  behalf  of  Enrique 
Sanchez.  Los  Angeles,  California, 
Claims  Court  Number  90-1149  V 

59.  Darrell  and  Arline  Paulsen  on  behalf 
of  Ellen  Paulsen,  Maquoketa.  Iowa, 
Claims  Court  Number  90-1150  V 

60.  Melody  Kurland  on  behalf  of  Michael 
Kurland,  Norwalk,  Connecticut 
Claims  Court  Number  90-1151  V 

61.  Stacy  Palmer  on  behalf  of  Scott 
Funkhouser,  Mt  Vernon,  Illinois, 
Claims  Court  Number  90-1152  V 

62.  Irene  Sloan  on  behalf  of  Heather 
Sloan.  Visalia.  California,  Claims 
Court  Number  90-1153  V 

63.  David  and  Cheryl  Kehn  on  behalf  of 
Adrienne  Kehn,  Houston,  Texas. 
Qaims  Court  Number  90-1154  V 

64.  Pedro  and  Marta  Benitez  on  behalf  of 
Martha  Benitez.  Chicago,  Illinois, 
Claims  Court  Number  90-1155  V 

65.  Robert  and  Tina  Bobbitt  on  behalf  of 
Christopher  Bobbitt  Jacksonville, 
Texas.  Claims  Court  Number  90-1156 
V 

6a  Eddie  and  Kathy  Smith  on  behalf  of 
Kathy  S.  Smith,  Lexington.  North 
Carolina.  Claims  Court  Number  90- 
1157  V 

67.  Johnny  R.  Pete.  Oberlin.  Louisiana. 
Claims  Court  Number  90-1158  V 

6a  Larry  Meser,  Seattie.  Washington. 
Qaims  Court  Number  90-1159  V 

60.  Michael  Popeck.  Woriand.  Wyoming. 
Qaims  Court  Number  90-1160  V 
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70.  David  and  Sandra  Bastian  on  behalf 
of  Kyle  Bastian,  Silver  Spring, 
Maryland.  Claims  Court  Number  90- 
1161V 

71.  Mark  and  Teresa  Kistenmacher  on 
behalf  of  Danielle  Kistenmacher, 
Marshalltown.  Iowa,  Qaims  Court 
Number  90-1162  V 

72.  Christopher  Wamock.  Yokosuka, 
Japan,  Claims  Court  Number  90-1163 
V 

73.  Susan  S.  Carroll  Madison. 
Wisconsin.  Claims  Court  Number  90- 
1164  V 

74.  Thomas  A.  Cicero.  Livonia,  New 
York,  Qaims  Court  Number  90-1165  V 

75.  Dorena  ODonohoe  on  behalf  of 
James  O'Donohoe,  Huntington,  New 
York,  Qaims  Court  Number  90-1166  V 

76.  Evelyn  Madsen  on  behalf  of  Shari 
Farrar,  Kaysville,  Utah.  Claims  Court 
Number  90-1167  V 

77.  Burton  and  Anne  Borden  on  behalf  of 
Barbara  Borden.  Deceased. 
Alexandria.  Virginia,  Claims  Court 
Number  90-1169  V 

78.  Thomas  and  Cheryl  Putting  on  behalf 
of  Kristin  Putting,  Springfield.  Illinois, 
Claims  Court  Number  90-1170  V 

79.  Martha  Hagenbach  on  behalf  of 
Melissa  Hagenbach.  Deceased. 
Greenbelt  Maryland.  Claims  Court 
Number  90-1171  V 

8a  Sanford  and  Marlene  Golden  cs 
behalf  of  Jacquelyn  Golden,  Silver 
Spring.  Maryland,  Claims  Court 
Number  90-1172  V 

81.  Dale  T.  and  Robette  Field  on  behalf 
of  Dale  Field.  Deceased,  Indianapolis. 
Indiana.  Claims  Court  Niunber  90- 
1173  V 

82.  Catherine  Bylock  on  behalf  of  Gina 
Bylock.  Deceased,  Hialeah.  Florida, 
Claims  Court  Number  90-1174  V 

83.  William  and  Frances  Garris  on 
behalf  of  Brian  Garris,  Winston 
Salem,  North  Carolina,  Claims  Court 
Number  90-1175  V 

84.  John  R.  and  Doris  Mott.  Sr.,  on  behalf 
of  John  R.  Mott,  Jr.,  Pine  Grove,  West 
Virginia,  Claims  Court  Number  90- 
1176  V 

Dated:  February  0, 1991. 
Robert  G.  Hatmoii. 

Administrator. 

[FR  Doc.  91-3232  Filed  2-8-91:  S:45  am] 


National  Vaccina  Injury  Companaatlon 
Program;  Uat  of  Patttiona  Racaivad 

AOINCV:  Public  Health  Service.  HHS. 
action:  Notice. 


r.  The  Public  Health  Service 
(PHS)  is  publishing  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 


("the  Program"J,  as  required  by  section 
2112(b)(2)  of  the  PHS  Act  as  amended. 
While  the  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  brought 
by  the  filing  of  petitions  for 
compensation  under  the  Program,  the 
United  States  Qaims  Court  is  charged 
by  statute  with  responsibility  for 
considering  and  acting  upon  the 
petitions. 

MM  nMTMM  wtommahon  contact: 
For  information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk.  United 
States  Claims  Court.  717  Madison  Place. 
NW.,  Washington.  DC  20005,  (202)  633- 
7257.  For  information  on  the  Public 
Health  Service's  role  in  the  Program, 
contact  the  Administrator,  Vaccine 
Injury  Compensation  Program,  6001 
Montrose  Road,  room  702.  Rockville,  MD 
20652,  (301)  443-6593. 
trnnjommun  MromuTiON:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act.  42  U.S.C  300aa-10 
et  aeq,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Clcdms  Court  and  to  serve  a 
copy  of  the  petition  on  the  Secretary  of 
Health  and  Human  Services,  who  is 
named  as  the  respondent  in  each 
proceeding.  The  Secretary  has  delegated 
his  responsibility  under  the  Program  to 
PHS.  The  Claims  Court  is  directed  by 
statute  to  appoint  special  masters  who 
take  evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of. 
compensation. 

A  petition  may  be  filed  with  respect  to 
injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  set  forth  at  section  2114  of  the 
PHS  Act.  This  Table  lists  for  each 
covered  childhod  vaccine  the  conditions 
which  will  lead  to  compensation  and. 
for  each  condition,  the  time  period  for 
occurrence  of  the  first  symptom  or 
manifestation  of  onset  or  of  significant 
aggravation  after  vaccine 
administration.  Compensation  may  also 
be  awarded  for  conditions  not  listed  in 
the  Table  and  for  conditions  that  are 
manifested  after  the  time  periods 
specified  in  the  Table,  but  only  if  the 
petitioner  shows  that  the  condition  was 
caused  by  one  of  the  listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act.  42 
U.S.C.  300aa-12(b](2),  requires  that  the 
Secretary  publi^  in  the  Federal  Register 
a  notice  of  each  petition  filed  Set  forth 
below  is  a  list  of  petitions  received  by 
PHS  from  September  24, 1990.  Section 


2112(b)(2)  also  provides  that  the  special 
master  "shall  afford  all  interested 
persons  an  opportunity  to  submit 
relevant  written  information"  relating  to 
the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated  to 
the  administration  of  the  vaccina 
described  in  the  petition."  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Vacdne  Injury  Table  (see  section  2114 
of  the  PHS  Act)  but  which  was  caused 
by"  one  of  the  vaccines  referred  to  in 
the  table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Vacdne  Injury  Table  the  first  symptom 
or  manifestation  of  the  onset  or 
significant  aggravation  of  which  did  not 
occur  within  the  time  period  set  forth  in 
the  Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person  ' 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  informatioD 
with  the  Clerk  of  the  U.S.  Claims  Court 
at  the  address  listed  above  (under  the 
heading  "TON  PUfCTHm  INTOMiATKM 
CONTACT"),  with  a  copy  to  PHS 
addressed  to  Director,  Bureau  of  Health 
Professions,  5600  Fishers  Lane,  room  ^  • 
05,  Rockville,  Maryland  20857.  The 
Court's  caption  (Petitioner's  Name  v. 
Secretary  of  Health  and  Human 
Services]  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Colorinda  Riley  on  behalf  of  Brendan 
Riley,  Deceased,  Lynn.  Massachusetts, 
Claims  Court  Number  90-1178  V 

2.  Genevieve  Porter  on  behalf  of  Beverly 
Porter,  Deceased*  Hartford. 
Connecticut  Claims  Court  Number 
90-1179  V 

3.  Deborah  Homblower  on  behalf  of 
Nikki  Homblower,  Houlton.  Maine 
Claims  Court  Number  90-1180  V 
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4.  Rosemarie  Autrey  on  behalf  of 
Amanda  Autrey,  Florence,  South 
Carolina,  Claims  Court  Number  90- 
1181V 

5.  Donna  Paris  on  behalf  of  Thomas 
McNelley,  Boston,  Massachiisetts, 
Claims  Court  Number  90-1182  V 

6.  Nancy  Freer  on  behalf  of  Daniel 
Freer,  Fairfax  Virginia,  Claims  Court 
Number  90-1183  V 

7.  Bessie  Lambert  on  behalf  of  Noah 
Lambert  Claiborne  County, 
Tennessee,  Claims  Court  Number  90- 
1184  V 

8.  Rose  M.  Evers  on  behalf  of  John 
Evers,  Enid,  Oklahoma,  Claims  Court 
Number  90-1185  V 

9.  Annette  Scharf,  Los  Angeles, 
California,  Claims  Court  Number  90- 
1186  V 

10.  Susan  L  Bridgham  on  behalf  of 
Aaron  Bridgham,  Augusta,  Maine 
Claims  Court  Number  90-1187  V 

11.  Susan  Daiza  on  behalf  of  Katharine 
Daiza,  Clawson.  Michigan.  Claims 
Court  Number  90-1188  V 

12.  John  R  Cowan  on  behalf  of  Faith 
Anne  Cowan.  Littleton,  Colorado, 
Claims  Court  Number  90-1189  V 

13.  Paul  and  Carolyn  Workman  on 
behalf  of  Sarah  Jane  Woricman. 
Chillicothe,  Ohio.  Claims  Court 
Number  90-1190  V 

14.  Thomas  and  Shirley  Dooley  on 
behalf  of  Patricia  Louise  Dooley, 
Anchorage,  Alaska,  Claims  Court 
Number  90-1191  V 

15.  David  and  Melinda  Korzeniewski  on 
behalf  of  Katie  Lynn  Korzeniewski, 
Dunkirk,  New  York,  Claims.  Court 
Number  90-1192  V 

16.  Lawrence  and  Deborah  Elgas  on 
behalf  of  Taylor  Allen  Elgas,  Colorado 
Springs,  Colorado,  Claims  Court 
Number  90-1193  V 

17.  Roland  and  Linda  Luxenberg  on 
behalf  of  Travis  Luxenberg,  South 
Burlington,  Vermont  Claims  Court 
Number  90-1194  V 

18.  Mark  and  Roxanne  Poveromo  on 
behalf  of  Michael  N.  Poveromo, 
Waterbury,  Connecticut  Claims  Court 
Number  90-1195  V 

19.  Mack  A.  England  on  behalf  of  Garry 
W.  England.  USAFB,  Stephenville, 
Newfoundland,  Canada,  Claims  Court 
Number  90-1196  V 

20.  Adelita  Ruiz  on  behalf  of  Rebecca 
Ruiz,  Yakima,  Washington,  Claims 
Court  Number  90-1197  V 

21.  Lois  Redman  on  behalf  of  Kristine  F. 
Redman,  Deceased,  Missoula, 
Montana,  Claims  Court  Number  90- 

1198  V 

22.  Allan  and  Rebecca  Farrell  on  behalf 
of  Dorothy  Farrell  Deceased.  Oneida, 
New  York,  Claims  Court  Number  90- 

1199  V 

23.  Joseph  and  Melinda  S3rzamiski  on 
behalf  of  Joseph  S.  Syzamski.  Denver, 


Colorado,  Claims  Court  Number  90- 
1200  V 

24.  Thomas  and  Celia  Hermann  on 
behalf  of  Rachel  Hermann, 
Wheatland,  Wyoming.  Claims  Court 
Number  90-1201  V 

25.  Katherine  Seedorf  on  behalf  of 
Jessica  Prince,  Sarasota,  Florida, 
Claims  Court  Number  90-1202  V 

26.  Arnold  Mass  on  behalf  of  James 
Mass,  Highland  Park,  Illinois,  Claims 
Court  Number  90-1203  V 

27.  Sharon  Middlebrooks  on  behalf  of 
Christian  J.  Schank,  Deceased, 
Buffalo,  New  York.  Claims  Court 
Number  90-1204  V 

28.  Jean  Ann  Springer  Staples,  Houston, 
Texas,  Claims  Court  Number  90-1205 
V 

29.  Scott  Benson,  Pittsburgh, 
Pennsylvania,  Claims  Court  Number 
90-1206  V 

30.  Wanda  Witherington  on  behalf  of 
LesUe  David  Garrett  Olney,  Texas, 
Claims  Court  Number  90-1207  V 

31.  Sandra  J.  Tibolt  Natick, 
Massachusetts,  Claims  Court  Number 
90-1208  V 

32.  Diane  Miller  on  behalf  of  Judith 
Miller,  Van  Nuys,  California,  Claims 
Court  Number  90-1209  V 

33.  Rosemary  Nagy  on  behalf  of  James 
Nagy,  J.,  Troy,  Michigan,  Claims  Court 
Number  90-1210  V 

34.  Rosemary  Nagy  on  behalf  of  Jenene 
Nagy,  Sterling  Heights,  Michigan, 
Claims  Court  Number  90-1211 V 

35.  Sally  Peterson  on  behalf  of  Bryan 
Peterson,  Deceased,  Bumsville, 
Minnesota,  Claims  Court  Number  90- 

1212  V 

36.  Ronald  Kolodzoej  on  behalf  of 
Ramona  Kolodziej,  Bozeman, 
Montana,  Claims  Court  Number  90- 

1213  V 

37.  John  G.  Nelson,  Sr.,  on  behalf  of  John 
G.  Nelson,  Jr.,  Burnett  Texas,  Claims 
Court  Number  90-1214  V 

38.  Norma  Valdez  on  behalf  of  Michael 
Valdez,  Los  Angeles,  California, 
Claims  Court  Number  90-1215  V 

39.  Cheryl  Tobey  on  behalf  of  Russell 
Tobey,  Deceased,  Portsmouth,  New 
Hampshire,  Claims  Court  Number  90- 

1216  V 

40.  Michael  and  Debbie  Bryant  on  behalf 
of  Kevin  Bryant  Bardstown. 
Kentucky,  Claims  Court  Number  90- 

1217  V 

41.  Robert  Steven  Litcher,  Queens 
Village,  New  Yoric,  Claims  Court 
Number  90-1218  V 

42.  Kevin  Dougherty  on  behalf  of 
Kimberly  Dougherty,  Roslindale, 
Massachusetts,  Claims  Court  Number 
90-1219  V 

43.  Susan  Smith  on  behalf  of  Tyler  R. 
Smith,  Deceased,  Grand  Marais, 
Minnesota,  Claims  Court  Number  90- 
1220  V 


44.  Karen  Peca  on  behalf  of  John 
Erickson,  Lanse,  Michigan,  Claims 
Court  Number  90-1221  V 

45.  Petro  and  Olha  Matula  on  behalf  of 
Elaine  Matxila,  Newaric  New  Jersey, 
Claims  Court  Number  90-1222  and  90- 

1223  V 

46.  Ernest  and  Monta  Wilkinson  on 
behalf  of  Melissa  Wilkinson,  Auburn, 
Alabama,  Claims  Court  Number  90- 

1224  V 

47.  William  McDaniel  on  behalf  of 
Chelsea  McDaniel  Edmond, 
Oklahoma,  Claims  Court  Number  90- 

1225  V 

48.  Paul  C.  Bartlett  on  behalf  of  Andrew 
D.  Bartlett  Lansing,  Michigan.  Claims 
Court  Number  90-1228  V 

49.  Nancy  Worth  on  behalf  of  Dale  Ann 
Worth.  Millington,  Michigan,  Claims 
Court  Number  90-1227  V 

50.  Jacqueline  R.  Grohman  on  behalf  of 
Jacqueline  P.  Grohman.  Redford, 
Midiigan.  Claims  Court  Number  90- 
1228  V 

51.  Victoria  Lutrario  on  behalf  of  James 
Abatino,  Brooklyn.  New  York.  Claims 
Court  Number  90-1229 

52.  Florian  and  Vera  Waligorski  on 
behalf  of  Pamela  Waligorski, 
Milwaukee,  Wisconsin.  Claims  Coivt 
Number  90-1230  V 

53.  Steven  Caldwell  on  behalf  of 
Susannah  Caldwell,  Old  Lyme, 
Connecticut  Claims  Court  Number 
90-1231  V 

54.  Beatrice  Georges  on  behalf  of 
Thomas  Georges,  Ehprata, 
Washington.  Claims  Court  Number 
90-1232  V 

55.  Fred  and  June  Nisi  on  behalf  of  Mark 
Nisi,  Ft  Meyers,  Florida,  Claims  Court 
Number  90-1233  V 

56.  John  Smoker  and  Jenny  Hammons  on 
behalf  of  John  T.  Smoker,  Lubbock. 
Texas,  Claims  Court  Number  90-1234 
V 

57.  Robert  L  Goldstein  on  behalf  of 
Abraham  M.  Goldstein, 
Christiansburg,  Virginia,  Claims  Court 
Number  90-1235  V 

58.  Gayle  Edwards  on  behalf  of  Chad 
Edwards,  Minot,  North  Dakota, 
Claims  Court  Number  90-1236  V 

59.  Leilani  Lockwood  on  behalf  of  David 
Lockwood.  Vallejo,  California,  Claims 
Court  Number  90-1237  V 

60.  Doreen  Mcllwaine  on  behalf  of 
Jennifer  Mcllwanie,  Hicksville,  New 
York.  Claims  Court  Number  90-1238  V 

61.  Lynette  Hurley  on  behalf  of  Heidi 
Hurley,  Salinas,  CaUfomia.  Claims 
Court  Number  90-1239  V 

62.  Judith  Santos  on  behalf  of  Joseph 
Santos,  Chicago,  Illinois,  Claims  Court 
Number  90-1240  V 

63.  Harry  and  Anna  Adams  on  behalf  of 
John  J.  Adams,  Deceased,  Harrisburg, 
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Pennsylvania,  Qaims  Court  Number 
90-1245  V 
64  Harry  and  Anna  Adama  on  behalf  of 
Cynthia  Adama,  Hairiaburg. 
Pnmsyivania,  Claima  Court  Number 
90-1246  V 

65.  Paul  E  and  Veronica  Supan,  m  on 
behalf  of  Paul  E  Supan,  IV. 
Harrisburg.  Pennaylvania,  Qaims 
Court  Number  90-1247  V 

66.  William  and  Linda  Culhane  on 
behalf  of  Christopher  Culhane, 
Patuxent  Naval  Base,  Maryland, 
Claims  Court  Number  90-1246  V 

67.  RandaU  and  Deborah  Phillips  on 
behalf  of  Randall  Phillips,  n, 
Hargerstown.  Maryland.  Claims  Court 
Number  90-1249 

Dated-  February  «,  1901. 
Roosft  G.  Hiiiiiuu, 

Administrator. 

[FR  Do&  91-3233  Filed  2-S-«l;  8:45  am] 


nHioiMi  mwuoH&m  Of  nwMn 

National  InstNuto  on  OMftMM  and 
Otfuf  Coawnunlcalliiii  lliaordfa: 

Onwr  ConMwnicalion  Diaofdaca 

a,i,  Jail—,  ■n^Mii 

AuviBory  Doara 


Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Oeafiiess  and  Other 
Conunonicatioo  Disordera  Advisory 
Board  on  April  22. 1901.  The  meeting 
will  take  place  from  0.  a  jn.  to  5  pun.  in 
Conference  Room  t.  Building  31C 
National  faistitutes  of  Health.  9000 
Rockville  Pike,  Bethesda.  Maryland 
20692. 

The  meeting  will  be  open  to  the  public 
to  discuss  the  Board's  activities  and  will 
includes  special  reports.  Attendance  by 
the  public  will  be  limited  as  space 
available. 

Summaries  of  the  Board's  meeting  and 
a  roster  of  members  may  be  obtained 
from  Mrs.  Monica  Davies,  National 
Institute  on  Deafiiess  and  Other 
Communication  Disorders,  Building  31, 
room  B2C06,  National  Institutes  of 
Health.  Bethesda.  Maryland  20682. 301- 
402-1129.  upon  request 

Dated:  Fel>ruaiy  4. 1891. 


DEPARTMENT  OF  THE  INTERIOR 

Buroau  of  Land  ManaQanianl 
[WY-M0^1-«700;  WYW117073] 

iTopoaaa  nainaMiaiwanf  or 
Tarmmatad  oa  and  Qaa  Laaar, 
Wyoming 

Pursuant  to  the  provisions  of  Public 
Law  97-451. 96  Stat.  2462-2466,  and 
Regulation  43  CFR  3106.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  WYW117073  for  lands  in 
Natrona  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessees  have  agreed  to  the 
amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $5.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessees  have  paid  the  required 
$500  administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Registar  notice.  The  lessees 
have  met  all  the  requirements  for 
reinstatement  of  the  leaae  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasii^  Act  of  1920  (30  U.S.C 
168).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
leaae  WYW117073  effective  September 
1. 1990,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  dted 
above. 


1 1.  Lewis. 

Supervisory  Land  Law  Examiner. 
[FR  Do&  91-3170  Filed  2-8-91:  a-4S  am] 
aaiJM  cooc  ms  ii  m 

[IIM-060-01-4339-12-602] 


AQENCv:  Bureau  of  Land  Management. 

Interior. 

action:  Correction  to  sui^lementary 

rule  number  2. 


BMty|. 

Committee  Management  Officer,  NBL 
[FR  Do&  91-3218  Filed  3-6-91;  845  am] 


r.  BLM  is  correcting  an  error  in 
Supplementary  Rule  No.  2  which 
appeared  in  the  Fedwal  Register  on 
January  22. 1991.  (56  FR  2164). 
DATE  February  1, 1991. 
TOR  RNITHBI  WrOBMATlOW  CONTACT: 

Saundra  L  Porenta,  Area  Manager, 
Roswell  Resource  Area,  P.O.  Drawer 
1857,  RosweU,  New  Mexico  66202-1857. 
Telephone  (505)  624-1790. 
au»nwaNTAwv  wifowiiation.  As 
published.  Supplementary  Rule  No.  2  on 
page  2185  protiibits  the  use  of  firearms 
within  the  Fort  Stanton  Special 
Recreation  Management  Area,  which  is 
the  whole  Fort  Stanton  Reservation. 


Supplementary  Rule  No.  2  is  corrected 
to  read  "No  shooting  is  allowed  in 
Valley  of  Fires  or  Mescalero  Sands 
recreation  areas  or  on  public  lands 
within  one-half  [Vt)  mile  of  their 
boimdaries.  No  shooting  is  allowed  in    ' 
the  Rio  Bonito  Campground  or  on  pubUc 
lands  within  one-h^  ( %)  mile  of  the 
campground  located  in  T.  10  S.,  R.  14  E 
(NMPM),  Sea  4,  of  Fort  Stanton  Special 
Recreation  Management  Area." 
DavidLMarf. 
Associate  District  Manager. 
[FR  Do&  91-3115  PUed  2-8-91;  8:45  am] 
I  0001  4S1S-f«-« 


Bureau  Of  Iflnaa 

Information  CoHacUon  Submitlad  to 
the  Offloa  of  ManaQanianl  and  Budget 
for  neviaw  unoer  ina  raparwonc 
ReductlonAet 

A  request  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  api»oval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35).  Copies  of  die 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  offio«  at  ^  phone 
number  listed  below.  CommaDta  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directiy  to  die 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Pro)ect  (1032- 
0044),  Washington,  DC  20503,  telephone 
202-395-734a 

Title:  Railroad  Agent* s  Report  of 
Shipments  of  Minerals  and  Kfineral 
Products. 

OMB  Approval  Number  1032r(Xi44. 

Abstract-  The  Bureau's  work  of 
collecting  and  compiling  mineral  data  ia 
supervised  by  persons  who  have 
scientific  and  practical  knowledge  of  the 
subject  and  a  personal  acquaintance 
with  both  the  producing  and  consuming 
establishments.  These  personnel  use 
Form  6-1196-Q,  Railroad  Agent's  Report 
of  Shipments  of  Minerals  and  Products, 
to  obtain  general  information  on  mines 
not  presenUy  on  the  Bureau's  mailing 
lists.  If  the  information  obtained  from 
Form  6-1198-Q  indicates  that  the  mine 
is  currently  producing  a  mineral  for 
which  the  Bureau  ooUecta  data,  the 
company  operating  the  mine  is  added  to 
the  appropriate  survey  frame  and 
mailed  the  coiresponding  collection. 

Bureau  Form  Number  6-1196-Q. 

Frequency:  Quarterly. 

Description  of  Respondents:  Railroad 
agents  handling  mineral  products. 
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Annual  Responses:  2A. 

Annual  Burden  Hours:  58. 

Bureau  Clearance  Officer  Alice ). 
Wissman.  202-634-1125. 
T8  Ary, 

Director,  Bureau  of  Mines. 
[FR  Doc.  91-3169  Filed  2-&-01: 8:45  am] 
BHJJNa  COM  Mie-U-M 


DEPARTMENT  OF  JUSTICE 
information  Colfoctiona  Under  Review 

February  6, 1991. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(8)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published. 

Entries  are  grouped  into  submission 
categories,  with  each  entry  containing 
the  following  information: 

(1)  The  tide  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(8)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Edward  H.  Clarke, 
on  (202)  395-7340  and  to  the  Department 
of  Justice's  Clearance  Officer,  Mr.  Larry 
E.  Miesse,  on  (202)  514-^312. 

If  you  anticipate  commenting  on  a 
form/collection,  but  find  that  time  to 
prepare  such  comments  will  prevent  you 
from  prompt  submission,  you  should 
notify  the  OMB  reviewer  and  the  DO) 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503,  and  to 
Mr.  Larry  E.  Miesse,  DO)  Clearance 
Officer.  SPS/IMD/5031  CAE 


Department  of  Justice,  Washington,  DC 
20530. 

New  Collection 

(1)  Notice  to  Carrier — 
Acknowledgement  by  Carrier  of  Arrival 
of  Possible  Excludable  Alien. 

(2)  I-259C  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Businesses  or  other  for-profit 
When,  in  the  opinion  of  an  immigration 
officer,  a  question  of  admissibility 
cannot  be  resolved  at  the  time  of  arrival 
of  an  alien  on  a  vessel  or  aircraft,  the 
officer  executes  this  form  to  notify  the 
carrier  of  said  alien  that  the  alien  may 
be  excludable  fi^m  the  United  States. 

(5)  55,000  annual  respondents  at  .017 
hours  per  response. 

(6)  917  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

Revision  of  a  CurrenUy  Approved 
Collection 

(1)  Application  Booklets — ^Attorney 
General's  Honor  Program,  Summer  Law 
Intern  Program,  Law  Student  Program. 

(2)  No  form  nimibers.  Office  of 
Attorney  Persoimel  Management,  Justice 
Management  Division. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Used  by 
graduating  law  students,  judicial  law 
clerks,  and  law  students  to  provide 
information  used  in  interviewing  and 
hiring  decisions  for  these  three  related 
programs. 

(5)  4,725  annual  respondents  at  1.0 
hour  per  response. 

(6)  4,725  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

Extension  of  the  Expiration  Date  of  a 
CurranUy  Approved  Collection  of 
Information  ^thout  any  Change  in  the 
Substance  or  in  the  Method  of  Collection 

(1)  Procedures  for  the  Admiiustration 
of  section  5  of  the  Voting  Rights  Act  of 
1965. 

(2)  No  form  number.  Civil  Rights 
Division. 

(3)  On  occasion. 

(4)  Individuals  or  households. 
Jurisdictions  under  the  Voting  Rights 
Act  are  required  to  obtain  preclearance 
from  the  Attorney  General  before 
instituting  changes  affecting  voting,  and 
must  convince  the  Attorney  General  that 
changes  are  not  racially  discriminatory. 
These  procedures  facilitate  the 
provision  of  information  that  will  enable 
the  Attorney  General  to  make  the 
required  determinations. 

(5)  5,482  annual  respondents  at  13.3 
hours  per  response. 


(6)  72,911  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

Reinstatement  of  a  Previously  Approved 
CoUectioD  for  Which  Approval  Has 
Existed 

(1)  Survey  of  Iiunates  of  State 
Correctional  Facilities,  1991. 

(2)  NPS-23.  NPS-24,  NPS-25,  NPS-27, 
NPS-28,  NPPS-26.  Bureau  of  Justice 
Statistics,  Office  of  Justice  Programs. 

(3)  Every  five  years. 

(4)  State  or  local  governments.  This 
survey  will  be  used  to  profile  iiunates 
nationwide  to  determine  trends  in 
iimiate  composition,  criminal  histories, 
drug  abuse,  gun  use  and  crime,  as  well 
as  to  report  on  the  victims  of  crime.  The 
data  will  be  used  by  the  Bureau  of 
Justice  Statistics,  the  Congress, 
researchers,  practitioners,  and  others  in 
the  criminal  justice  commuiuty. 

(5)  15,200  aimual  respondents  at  .75 
hours  per  response. 

(6)  11.400  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Immigration  User  Fee. 

(2)  No  form  number.  Immigration  and 
Naturalization  Service. 

(3)  Quarterly,  plus  an  annual  report. 

(4)  Businesses  or  other  for-profit  This 
information  from  commercial  airlines, 
cruise  lines,  and  tour  operations,  is 
required  by  law  and  is  necessary  for 
monitoring  followup  and  audit  of  user 
fee  submissions.  No  forms  are  required, 
only  data  basic  to  collection,  pajrment 
and  remittance  of  fees. 

(5)  125  respondents,  five  responses 
each  annually  at  .25  hours  per  response, 
plus  10  annual  hours  recordkeeping 
ourden  for  each  of  the  125  respondents. 

(6)  1,407  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 
Larry  E.  Mieeae, 

Department  Clearance  Officer,  Department  of 

Justice. 

[FR  Doc.  91-3165  Filed  2-&-91:  B:45  am] 

MUMQ  cooc  4410-10-11 


Antitruat  Division 

Notice  Pursuant  to  ttte  National 
Cooperative  Reeearch  Act  of  1984— 
Bell  Communications  Research,  Inc. 

Notice  is  hereby  given  that  pursuant 
to  section  6(a]  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  Bell 
Communications  Research,  Inc. 
("Bellcore")  on  January  3, 1991  has  filed 
a  written  notification  on  behalf  of 
Bellcore  and  Centre  Studi  e  Lahoratorie 


I 
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Telecomonicazioiii  S.p.A.  ("CSBLT*) 
dmultaneously  with  Uw  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  venture  and  (2)  the 
nature  and  objective  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffi  to 
actual  damage  under  qMdflad 
drcumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identitiee  of  the  parties  to 
the  venture,  and  its  general  areas  of 
planned  activities,  are  given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  ML  Pleasant  Avenue.  Livingston. 
New  )eney  07038. 

CSELT  is  an  Italian  corporation  with  a 
place  of  business  at  Via  G.  Reiss  Romoli 
274. 10148  Torino.  Italy. 

On  July  18, 190a  Bellcore  and  CSELT 
entered  into  an  agreement  to  engage  in 
cooperative  research  to  gain  furdier 
knowledge  and  understanding  of 
technologies  for  telecommunications 
concepts,  systems,  and  services  and  to 
better  understand  the  applications  of 
such  technologies  for  exchange  and 
exchange  access  services,  induding 
fabrication  of  experimental  prototypes 
for  demonstrations  of  such  technologies. 
loMpblLmfaar. 

Director  of  OperaUoru  Antitrust  Division. 
[FR  Doc  91-3224  Filed  2-S-Ol:  &45  am] 
coot  441S-tt-ll 


I  rwauBm  n  nw  NmofWi 
CoopwsHw  RmmtcIi  Ad  of  1064 
I  MM  Coinpvtar 
'Corp. 

Notice  is  hereby  given  that  pursuant 
to  section  e(a)  of  the  National 
Cooperative  Research  Act  of  1964. 15 
U.S.C  4301  et  seq.  ('the  Act"), 
Microelectronics  and  Computer 
Technology  Corporation  ("MCC")  on 
January  17. 1991  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership  and  certain  other 
information.  The  additional  written 
notification  was  filed  for  the  purpose  of 
extending  the  protections  of  Section  4  of 
the  Act  limiting  the  recovery  of  antitrust 
plainti^  to  actual  damages  under 
specified  circumstances. 

On  December  21, 1984.  MCC  and  its 
shareholders  filed  their  original 
notification  pursuant  to  section  6(a]  of 
the  Act  The  Department  of  Justice  (the 
"Department")  publiriied  a  notice  in  the 
Federal  Regislar  pursuant  to  section  0(b] 
of  the  Act  on  January  17, 1986  ( SO  FR 
2633).  MCC  and  its  shareholders  filed 
additional  notifications  on  March  29, 


1985.  July  3a  1966.  November  7. 1986, 
December  23, 1966.  February  25, 1967. 
December  23. 1967,  March  4. 1968. 
August  18. 1968,  September  19, 1989, 
January  16. 1990.  Kforch  7, 1990.  April  11, 
108a  July  11, 196a  and  October  2. 199a 
The  Department  published  notices  in  the 
Federal  Ragistar  in  respoiue  to  these 
additional  notifications  on  April  23, 1985 
(50  FR  15668).  September  la  1966  (51  FR 
32263),  December  8. 1966  ( 51  FR  44132). 
FebniiBry  3, 1967  (52  FR  3356).  March  19. 
1987  (52  FR  8661).  January  22. 1968  (53 
FR  1858).  March  20, 1968  (53  FR  10158). 
September  22. 1868  (53  FR  36810). 
October  26. 1868  (54  FR  43831),  March  8. 
1980  (55  FR  8612).  April  a  1980  (55  FR 
13200).  May  8. 1980  (55  FR  19114).  May  8. 
1980  (55  FR  18114).  October  24. 1990  (55 
FR  42916).  and  December  28. 1880  (55  FR 
53367).  respectively.  On  October  21. 
1885.  MCC  filed  an  additional 
notification  for  which  a  Federal  Register 
notice  was  not  required 

The  purpose  of  this  notification  is  to 
disclose  that  Promex  has  executed  a 
Vendor  Agreement  for  MCC's  Open 
Systems  Satellite. 
|0MphH.WiitaMr. 

Director  ofOperatioos,  Antitrust  Dirision. 
[FR  Doc.  91-3226  Filed  3-6-91;  8:45  am] 
I OOM  44ie-ei-« 


LOOgwQ  or  wonoafH  uoctvo  nrenni 
w  uW  vompranoiwivo  cnvwonniainM 
RMponsOt  CompwiMtlon  And  LMNtty 
Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  27, 199a  a 
proposed  Consent  Decree  in  United 
States  V.  Larry  Fricker  Company,  Ina,  et 
al.  Civil  Action  No.  86-8384-WJR  was 
lodged  with  the  United  States  District 
Court  for  the  Central  District  of 
California.  The  Complaint  was  brought 
pursuant  to  the  Comprehensive 
Environmental  Response.  Compensation 
And  Liability  Act,  42  U.S.C.  9601  et  seq., 
to  recover  costs  incurred  in  the  removal 
of  hazardous  substances  from  a  facility 
owned  and  operated  by  Defendants,  llie 
release  occurred  as  a  result  of  a  fire  at  a 
warehouse  operated  by  The  Larry 
Fricker  Co.,  Inc.  and  owned  by  Paul  and 
Mary  Etzold.  The  Complaint  sou^t 
approximately  $310,000,  for  the  costs  of 
removing  the  hazardous  substances, 
EPA  in(firect  costs.  Department  of 
Justice  litigation  costs,  and  prejudgment 
interest  lihe  proposed  Consent  Decree 
provides  for  the  payment  of  $20a000,  in 
monthly  installments  with  interest  on 
the  unpaid  balance.  The  debt  will  be 
secured  by  real  property  and  other 
assets  of  Defendants  and,  in  the  event  of 
a  default  the  entire  $310,000,  less 


payments  made,  will  become  due  and 
owing. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station. 
Washington,  DC  20044.  Comments 
should  refer  to  United  States  v.  Lairy 
Fricker  Company.  Inc.,  D.J.  Ref.  No.  90- 
11-3-158. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Central  District  of 
CaUfomia,  1100  U.S.  Courthouse,  312 
North  Spring  Street  Los  Angeles, 
California,  at  the  Office  of  Regional 
Counsel  Environmental  Protection 
Agency,  75  Hawthorne  St,  San 
Francisco,  CA,  9410S,  and  at  the 
Environmental  Enforcement  Section 
Document  Center,  1333  F  Street  NW.. 
suite  600,  Washington,  DC  20004.  phone 
number  (202)  347-7829.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center. 

In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $3.50  (25  cents 
per  page  reproduction  cost)  payable  to 
die  "Consent  Decree  Library." 
Gaorse  Van  Qeve. 
Acting  Assistant  Attorney  General, 
En  vimnment  and  Natural  Resources  Division. 
[FR  Doc.  91-3222  Filed  2-8-91:  &45  amj 
■aUNO  COOC  4410«MI 


Lod^ng  or  Conaont  DocTM  PuTMMint 
to  ttM  Comprahonsivo  Envlronmantal 
Reaponso,  Compensation,  and  Ual>llity 
Act 

In  accordance  with  Department 
policy,  28  CFR  50.7.  and  section  122(d)(2) 
of  CERCLA.  42  U.S.C.  sections  106  and 
107  notice  is  hereby  given  that  on 
January  15, 1991,  a  proposed  Consent 
Decree  in  United  States  v.  Witco 
Corporation.  Civil  Action  No.  91-022.  ■ 
was  lodge  with  the  United  States 
Distiict  Court  for  the  Distiict  of 
Delaware.  The  Consent  Decree  requires 
defendant  to  pay  $390,000.00  in  pest 
response  costs  incurred  by  the  United 
States  at  the  "New  Castie"  Superfund 
Site  in  New  Castle,  New  Castie  County. 
Delaware,  and  to  perform  the  Remedial 
Design-Remedial  Action  ("RD/RA")  at 
that  Site,  the  estimated  present  value  of 
the  RD/RA  is  $4ea000.00. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  dajrs  form  the 
date  of  publication  comments  relating  to 
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the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
Washington.  DC  2053a  and  should  refer 
to  IMted  States  v.  Witco  Corporation,, 
DOJ  Ref.  90-11-^-621. 

llie  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  5110  J.  Caleb  Boggs 
Building,  644  King  Stiieet  Wilmington. 
Delaware  19601.  Copies  of  the  proposed 
consent  decree  may  also  be  examhied  at 
the  Enviommental  Enforcement  Section 
Document  Center.  601  Penstj^ania 
Avenue  Building.  NW..  Washington.  DC 
20004  (202-347-2072).  A  copy  of  tfie 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  fivm  the 
Environmental  Bofbrcement  Section 
Document  Canter.  601  Pennsylvania 
Avenue,  NW,  Box  1087,  WaiOiington  DC 
20004.  In  reqoesting  a  capj'  please 
enclose  a  check  in  the  amount  of  $32.50 
(25  cents  per  page  reproduction  cost) 
payable  to  die  Treasurer  of  die  United 
States. 

Ridisrd  B.  Stewart. 

Assistma  Attorney  General,  Eaviivnmeut  and 
Natural  Resources,  Divisioa. 

[FR  Doc.  91-3223  Filed  »-8-91: 8:45  aa) 
eauNQ  coee  Mis-eva 


DEPARTMENT  OF  LABOR 

Emptoymsnl  and  TMning 
Admintottation 

[TA-W-2S.068] 

Ctwckor  Motors  Co..  LP.  Kalamazoo, 
Ml;  Ravtaad  Dalwmhwtlon  RagsrdbiQ 
Eligibility  to  App)y  for  Worlwr 
Adjustmant  i 


determination  apfrfkaUe  to  TA-W- 
26X166  is  hereby  issaed  as  follows; 


On  February  1, 1991.  the  Department 
on  its  own  motion,  reopened  its 
investigation  for  wotken  of  Chedcer 
Motors  Company  in  Kalamazoa 
Michigan.  The  initial  investigatitn 
resulted  in  a  negative  determination  (hi 
January  18, 1991  because  the 
"contributed  importantiy"  test  of  the 
Group  Eligibility  Requirements  for  the 
Trade  Act  was  not  met 

New  information  received  by  the 
Department  shows  that  a  maior 
customer  increased  its  imported 
purchases  of  automotive  parts  while 
decrasing  its  purchases  from  the 
Checker  Motors  Company  during  the 
relevant  period. 

Investigation  files  show  that  worker 
separations  and  production  and  sales 
declines  occurred  in  1880  compared  to 
1888.  Accordingly,  the  Department  is 
revising  the  subject  negative 
determination.  The  revised 


"All  woiken  of  Cbscktf  Molars  ( 
LP.,  Kalanaxoek  Mtdagan  wii 
totally  or  partially  separated  froaa 
employmeat  m  or  after  Novaaibar  7,  liS8  are 
eligible  to  ^>ply  br  adjusUnent  assistance 
under  Section  223  of  tiie  Trade  Act  of  1974." 

Siywd  at  Washinctan.  DC  this  list  day  of 
January  1991. 

MarviaM-Faeka. 

Director,  Office  of  Trade  AdSaetment 

Assistance. 

[FR  Doc.  91-3196  Filed  »-S-91;  MS  m) 


[TA-W-aS.272] 

Scott  Co.,  Inc  Andorson,  SC; 
Termination  of  invastigathm 

Pursuant  to  Section  221  of  die  TreAe 
Act  of  1974,  an  investigation  was 
initiated  on  January  22, 1981  in  reqxmae 
to  a  worker  petition  which  was  filed  on 
behalf  of  wcnkers  at  Scott  Company, 
Inc.,  Anderson,  Sooth  Carolina. 

An  active  certification  covering  the 
petitioning  group  (rf  workers  remains  in 
effect  (TA-W-25,228).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  aotb  day  of 
January  1991. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Ad^ustiaeni 
Assistance. 

[FR  Doc.  91-3197  nied  2-8-91;  B>iS  am] 


Mina  Safety  and  HaaRh  Adminlatration 
[Docket  No.  M-ai-OS-CI 

Eaatam  Coal  Corp.;  l>«lftlon  for 
Modification  of  Applcatlon  of 
Mandatory  Safoty  Standard 

Eastern  Coal  Corporaticm,  P.O.  Box 
219,  Stone,  Kentucky  41567  has  filed  a 
petition  to  modify  the  applicati(m  ci  30 
CFR  75.305  (weekly  examinatioiu  for 
hazardous  conditions)  to  its  Stone  No.  4 
Mine  (IJ).  No.  15-02096)  located  in  Pike 
County,  Kentucky.  The  petition  is  filed 
under  Section  101(c)  of  the  Federal  Mine 
Safety  and  Healtii  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  seals  be  examined  on  a 
weekly  basis. 

2.  Due  to  adverse  roof  conditions  and 
standing  water,  two  seals  caimot  be 
safely  examined  Rehabilitation  of  the 
adverse  roof  conditions  and  dewatering 


the  area  is  not  fsasiUa  snd  wouM 
expose  Biiners  to  unnecessary  haxarda. 

3.  As  an  alternate  method,  the 
petitioner  {voposcs  to  establish  an 
evaluation  point  where  the  air  quantity 
and  quality  would  be  evaluated. 

4.  In  support  of  this  request  pctitknsr 
states  that — 

(a)  Tests  for  methane  and  the  quantity 
of  air  would  be  detemined  weekly  by  a 
certified  person  at  the  statioo;  and 

(b)  The  person  making  such 
examinatiaos  and  test  wronld  place  Us/ 
her  initiala  and  the  date  and  time  at  die 
station.  A  record  of  these  examtnatkais 
and  tests  taken  would  be  recorded  in  a 
book  kept  on  the  surface. 

5.  Petiticmer  states  that  the  propoeed 
alternate  aiethod  will  leovide  the  same 
degree  of  safety  for  miners  aSected  as 
that  provided  by  the  standard. 

Request  for  Cooanents 

Persons  interested  in  this  petition  may 
furnish  writien  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627, 4015  Wilson 
Boulevard.  Arlhigton.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  cm  or  before 
March  13. 1991.  Cc^nes  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  laanary  31, 1991. 
PatiidaW.SUvey. 

Director,  Office  af Standards,  Regulations 
and  Variances. 

[FR  Doc.  91-3196  FQed  2-8-91;  8:45  afl>I 
BMJJNO  COOS  4SW-«9-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMWJgTHATION 

[Neilea8l-I81 

Agency  Report  FOrmt  Umfar  0MB 
Ravlaw. 

AQENCV:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  agency  report  forms 
under  0MB  review. 

auMMARV:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  agencies  are  required  to 
submit  proposed  information  ccrilectiaa 
requests  to  0MB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  (rf  the  proposed  forms,  die 
requests  for  dearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  doanaents 
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•ubmlttad  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
diould  be  sabmitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project 
DATn:  Comments  are  requested  by 
March  13, 1901.  If  you  anticipate 
commenting  on  a  form  but  fiiad  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OKffl  Paperworic 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADOtmumt.  Mr.  D.A.  Gerstner.  NASA 
Agency  Clearance  Officer.  Code  NTD, 
NASA  Headquarters,  Washington.  DC 
20546;  Office  of  Management  and 
Budget  Paperwork  Reduction  Project 
(2700-0004).  Washington.  DC  20503. 
PON  RMTIffR  MPONMATION  CONTACT: 
Shiriey  C  Peigare,  NASA  Reports 
Officer,  (703)  271-5541. 

Title:  Report  on  NASA  Subcontracts. 

OMB  number  2700-0004. 

7)7W  of  request-  Extension. 

Frequency  of  report  As  Required. 

Type  of  respondent  State  or  local 
governments,  businesses  or  other  for- 
profit  non-profit  institutions,  small 
businesses  or  organizations. 

Annual  respondents:  90. 

Responses  per  respondent  75. 

Annual  responses:  0,750. 

Hours  per  response:  25. 

Annual  burden  hours:  1,687. 

Abstract-need/uses:  This  report 
enables  NASA  to  evaluate  the  extent  to 
which  its  subcontracting  program  is 
attaining  its  stated  purpose  to  distribute 
its  procurements  as  widely  as  possible, 
in  order  to  encourage  a  broad  national 
base  of  research  capability,  to  assist 
small  business,  small  disadvantaged 
business,  and  to  aid  labor  surplus  areas. 

Dated  Febntaiy  4, 1901. 
DJLG«ntiMr, 

Director,  IRM  Policy  Division. 
[FR  Doc  91-3182  Filed  2-6-91:  S:4S  am] 
:7fi*.»Mi 


[Nodee  91-11] 

Ajuncy  neport  Fonns  Under  OMB 


:  National  Aeronautics  and 
Space  Administration. 
ACTKNC  Notice  of  agency  report  forms 
under  OMB  review. 


requests  to  OMB  for  review  and 
approved,  and  to  publish  a  notice  in  the 
Fadatal  Ragistar  notifying  the  pubUc  that 
the  agency  has  made  the  submission. 
Copies  of  the  proposed  forms,  the 
requests  for  clearance  (SJ'.  83's), 
supporting  statements,  instructions, 
traiumittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project 
DATIK  Comments  must  be  received  in 
writing  by  March  13, 1991.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  Agency 
Clearance  Officer  and  the  Paperwork 
Reduction  Project  of  your  intent  as  early 
as  possible. 

ADOWg99l9:  Mr.  D.  A.  Gerstner,  NASA 
Agency  Clearance  Officer,  Code  NTD, 
NASA  Headquarters,  Washington.  DC 
20546;  Office  of  Management  and 
Budget  Paperwork  Reduction  Project 
(2700-0055).  Washington.  DC  20503. 
FOR  RJWTNm  MTORMATION  CONTACT: 
Shirley  C  Peigare,  NASA  Reports 
Officer,  (703)  271-5541. 

Reports 

Title:  NASA  FAR  Supplement  part 
18-32,  Contract  Financing. 

OMB  number  2700-0055. 

Type  of  request  Extension. 

Frequency  of  report  As  Required. 

Type  of  respondent  State  or  local 
governments,  businesses  or  other  for- 
profit  non-profit  institutions,  small 
businesses  or  organizations. 

Annual  respondents:  45. 

Responses  per  respondent  3. 

Annual  responses:  135. 

Hours  per  responses:  5. 

Annual  burden  hours:  675. 

Abstract-need/uses:  The  contractor 
must  notify  NASA  if  funds  are 
inadequate  for  performance  through  the 
agreed  upon  contract  completion  date. 

Dated:  February  4. 1991. 
D.A.  Gentnar, 

Director.  IRM  Policy  Division. 
[FR  Doc  91-3163  FUed  2-6-91: 6:45  am] 
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[Notice  91-12] 

Agency  Report  Fonne  Under  OMB 


In  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 


AOCNCY:  National  Aeronautics  and 
Space  Administration. 
ACTKNC  Notice  of  agency  report  forms 
under  OMB  review. 


I  Under  the  provisions  of  the 
Paperwoik  Reduction  Act  (44  U.S.C 
chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
FBMRAL  moimii  notifying  the  public 
that  the  agency  has  made  the 
submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83*8), 
supporting  statements,  instructions, 
transmitted  letiers  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project 
DATtt:  Comments  are  requested  by 
March  13. 1991.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptiy,  you 
should  advise  the  OKffl  Paperworic 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADORffSSCS:  Mr.  D.A.  Gerstiier,  NASA 
Agency  Clearance  Officer,  Code  NTD, 
NASA  Headquarters.  Washington.  DC 
20546;  Office  of  Management  and 
Budget  Paperwork  Reduction  Project 
(2700-0041)  Washington.  DC  20503. 

FOR  FURTHER  INFORMATKM  CONTACT 

Shirley  C.  Peigare,  NASA  Reports 
Officer.  (703)  271-5541. 

Reports 

Title:  NASA  Procurement  Regulation. 

OMB  number  2700-0041. 

Type  of  request  Extension. 

Frequency  of  report  As  required. 

Type  of  respondent  State  or  local 
governments,  businesses  or  other  for- 
profit  non-profit  institutions,  small 
businesses  or  organizations. 

Annual  respondents:  3,792. 

Responses  per  respondent  7.1 

Annual  responses:  26,923. 

Hours  per  response:  24. 

Total  burden  hours:  646,152. 

Total  recordkeeping  hours:  7,584. 

Annual  burden  hours:  653,736. 

Abstract-need/uses:  The  confraa 
forms  and  recordkeeping  requiremenu 
used  in  collecting  information  from 
contractors  are  used  for  providing 
management  information  to  NASA,  to 
allow  contract  monitoring,  and  to  meet 
other  Executive  and  Legislative  Branch 
statutory  requirements  as  implemented 
by  the  NASA  Procurement  Regulation. 
Applies  to  contracts  initiated  prior  to 
April  1. 1984. 
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Dated  Febtsaiy  4, 1991. 

D.A.  Gustuer. 

Director,  ntM  Policy  Division. 

[FR  Doc  91-ne«  Filed  2-»-ei;  8e45  aB4 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
AclMtiee  Under  OMB  Review 

aoency:  National  Endowment  few  the 
Arts.  NEAR 
AcnON:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  March 
13. 1991. 

ADDRESSES:  Send  comments  to  Mr.  Dan 
Chenok,  Office  of  Management  and 
Budget  New  Executive  Office  Building, 
726  Jackson  Place,  NW.,  Room  3002, 
WasUngton.  DC  20503;  (202-39&-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mrs.  Anne  C  Doyle. 
National  Endowment  for  the  Arts. 
Administrative  Services  Division.  Room 
203.  lira  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506;  (202-682-5401). 
FOR  FURTHER  INFORMATNm  CONTACT: 
Mrs.  Anne  C.  Doyle.  National 
Endowment  for  the  Arts,  Administrative 
Services  Division.  Room  203. 1100 
Pennsylvania  Avenue.  NW., 
Washhigton.  DC  20506;  (202-682-5401] 


from  wdKHB  coptes  of  die  documents  are 
available. 

SUFFLEMENTARV  INFORMATION:  The 
Endowment  requests  the  review  of  a 
new  collection  of  faifimnation.  This  entry 
is  issued  by  die  Endowment  and 
contains  the  foDowing  information: 

(1)  The  titie  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report  (4)  what  the  form  wiD 
be  used  for,  (5)  an  estiamte  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  niunber  of  hows 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h). 

Title:  FY  1992  Arts  Education 
Partnership  Grants. 

Frquency  of  collection:  AnnuaIfy; 
BienniaUy. 

Respondents:  State  or  local 
governments. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
firom  state  arts  agencies  tiiat  apply  for 
funding  under  the  new  Arts  Education 
Partnership  GrexAn  category.  The 
category  was  created  by  the  merger  of 
the  SAEG  and  AISBEG  categories,  and 
supports  the  Endowment's  goals  to 
provide  substantial  arts  education 
experiences  for  pre  K-12  students  and  to 
make  the  arts  a  basic  part  of  education 
in  pre  K-12  schools. 

Estimated  number  of  respondents:  56. 

A  verage  burden  hours  per  response: 
34. 

Total  estimated  burden:  1.904. 
Anne  C  Doyle, 

Administrative  Services  Division,  National 
Endowment  for  the  Arts. 
[FR  Doc  91-3137  FUed  2-6-91;  8:45  am) 
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NATIONAL  8CIBICE  FOUNDATION 

llnl 


summary:  In  accordance  widi  die 
Federal  Advisory  Committee  Act  (Pnb. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting(s)  to  be  held  at  1800  G 
Sti^et  NW..  Washington,  DC  20650 
(except  where  otherwise  indicated). 

SUPPLEMENTARY  informahon:  The 

purpose  of  the  meetings  is  to  ];>rovide 
advice  and  recommendations  to  the 
National  Science  Foundation  concerning 
the  support  of  research,  engineering,  and 
science  education.  The  agenda  is  to 
review  and  evaluate  proiwsals  as  part  of 
the  selection  process  for  awards.  The 
entire  meeting  is  dosed  to  tiie  public 
because  the  panels  are  reviewing 
proposals  that  indode  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries:  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C 
552b(c).  the  Government  in  die  Sunshine 
Act 

CONTACT  fbison:  M.  Rebecca  Winkler. 
Committee  Management  Officer,  room 
208.357-7363. 

Dated:  Febniaiy  9. 1991. 
AA.  Reeeoca  vnBtusKf 
Committee  Management  Officer, 


NATIOHAL  SCtBUCE  FOUNDATION 


CoNMniaee 


Special  Envhaais  PaMi  in  Fttyalcs. 


Agenda:  Site  Vteit— Cowitnictlcn  Piopoeals. 
Reason  for  late  noScK  DHflcultir  In  gMbig 


UMvaraSy  of  Uta^  SaN  Ltfw  CMy,  UT . 


8A}anieA>pni. 
6:00  am  2:00  pm. 
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NUCLEAR  REGULATORY 

COHMTSSION 

[Docket  No*.  50-348  snd  50-364] 

Joseph  M.  Farley  Nudear  Plant,  Units  1 
and  2,  Alabama  Power  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 


Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  an  exemption  from  the  requirement  of 
footnote  d-2(c)  of  appendix  A  to  10  CFR 
part  20  issued  by  the  Commission  on 
October  23. 1084,  to  Alabama  Power 
Company  (the  licensee),  for  the  Joseph 
M.  Farley  Nuclear  Plant.  Units  1  and  2 
(Farley  1  and  2).  located  near  the  dty  of 
Dothan.  Alabama. 


Environmaatal  < 

Identification  of  Proposed  Action 

The  proposed  action  would  relax  the 
reqidr^nent  contained  in  the  exemption 
issued  October  23. 1084,  which  states 
that  canisters  will  be  maintained  in 
Class  A  storage.  The  amendment  would 
aUow  the  authorized  MSA  GMR-I 
canisters  to  be  stored  in  a  Class  C 
storage  environment  The  amendment 
also  revises  the  fit  factor  for  the 
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respirator  in  which  the  canisters  will  be 
used.  The  stafTs  technical  evaluation  of 
this  request  will  be  published  in  a  report 
entitled  "Safety  Evaluation  by  the  Office 
of  Nuclear  Reactor  Regulation  Related 
to  Class  C  Storage  Environment  for 
Sorbent  Canisters,  Joseph  M.  Farley 
Nuclear  Plant  UniU  1  and  2." 

The  evaluation  is  responsive  to  the 
licensee's  February  19. 1990,  application, 
as  supplemented  June  11. 1990.  and 
December  5. 1900.  for  an  amendment  to 
the  exemption. 

77>e  Need  for  the  Proposed  Action 

The  profMsed  amendment  to  the 
exemption  is  needed  because  the  Qass 
A  storage  requirement  is  unnecessarily 
restrictive  and  results  in  lost  work  time 
to  retrieve  the  canisters  from  the  Class 
A  storage  area.  The  revised  fit  factor 
resolves  an  inconsistency  between  the 
original  exemption  issued  on  October 
23, 1964.  and  the  requirements  of 
appendix  A  to  10  CFR  part  20. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  amendment  to  the 
exemption  permits  the  use  of  Class  C 
storage  which  will  allow  sufficient 
canistera  to  be  stored  where  they  can 
easily  be  obtained  for  use.  The  Class  A 
storage  area  requirement  necessitates 
frequent  and  time-consuming  restocking 
during  periods  of  heavy  GMR-I  canister 
use.  In  addition.  Class  C  storage  would 
preclude  the  unnecessary  discarding  of 
canisten  subjected  to  temperature  and 
humidity  conditions  solely  to  meet  a 
storage  requirement  not  imposed  or 
utilized  by  the  manufacturer. 

The  exemption  granted  on  October  23. 
1984.  included  a  limitation  that  the 
canisten  be  used  with  a  full  facepiece 
capable  of  providing  a  protection  factor 
greater  than  100.  Protection  factors  are  a 
measure  of  protection  from  the  work 
place  atmosphere  that  can  be  assumed 
when  using  a  particular  respirator. 
Protection  facton  are  established  in 
appendix  A  to  10  CFR  part  20  for 
various  classes  of  respiratora.  Appendix 
A  to  10  CFR  part  20  specifies  a 
maximum  protection  factor  of  SO  for  a 
full  facepiece  negative  pressure 
respirator  in  which  the  MSA  GMR-I 
canisten  are  to  be  used.  Therefore, 
appendix  A  to  10  CFR  part  20  does  not 
allow  credit  for  a  protection  factor  of 
100  for  a  full  facepiece  respirator  as 


specified  in  the  original  exemption. 

In  response  to  discussions  with  the 
staff,  the  licensee  resolved  this  issue  by 
revising  the  amendment  request  to 
commit  to  use  the  MSA  GMR-I  canistera 
with  a  full  facepiece  respirator  capable 
of  providing  a  fit  factor  equal  to  or 
greater  than  500.  A  minimum  fit  factor  of 
500  is  consistent  with  ctirrent  good 
industry  practice  and  has  been  found 
acceptable  in  the  past  by  the  staff. 
Therefore,  the  revised  fit  factor  is 
acceptable  for  the  use  of  the  MSA 
GMR-1  canistera  at  Joseph  M.  Farley 
Nuclear  Plant,  Units  1  and  2. 

With  regard  to  potential  radiological 
impacts  to  the  general  public,  the 
proposed  exemption  amendment 
involves  features  located  entirely  within 
the  restricted  area  as  defined  in  10  CFR 
part  20.  It  does  not  affect  the  potential 
for  or  consequences  of  radiological 
accidents  and  does  not  affect 
radiological  plant  effluents. 
Consequently,  the  Commission 
concludes  that  there  are  no  significant 
radiological  impacts  associated  with  the 
proposed  exemption  amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  amendment  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  exemption 
amendment 

Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
exemption  amendment,  any  alternative 
to  this  amendment  will  have  either  no 
significantly  different  environmental 
impact  or  greater  environmental  impact 

The  principal  alternative  would  be  to 
deny  the  requested  exemption 
amendment  This  would  not  reduce 
environmental  impacts  as  a  result  of  the 
plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  the  Joseph  M. 
Farley  Nuclear  Plant  Units  1  and  2. 
dated  December  1974. 

Agencies  and  Persons  Consulted 

The  staff  reviewed  the  licensee's 


request  that  supports  the  proposed 
exemption  amendment  The  staff  did  not 
consult  other  agencies  or  peraons. 

Finding  of  No  Significant  impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption 
amendment 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  request  for  the  exemption 
amendment  dated  February  19. 1990.  as 
supplemented  June  11. 1990.  and 
December  5, 1990.  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW..  Washington.  DC  and 
at  the  local  public  docimient  room. 
Houston-Love  Memorial  Library.  212  W. 
Burdeshaw  Street  Dothan.  Alabama 
36302. 

Dated  at  Rockville.  Maryland,  this  lat  day 
of  February  1S91. 

For  the  Nuclear  Regulatory  Commission. 
RoaiiieH.Lo. 

Acting  Director,  Project  Directorate  II-l. 
Division  of  Reactor  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  91-3117  Filed  2-8-«l;  8:45  am] 


(Docliat  Na  Tl^  (50-267)1 

Public  Service  Company  of  Colorado; 
Isauanca  of  Envlronmantal 
Asaaaamant  and  Rndlng  of  no 
Significant  Impact  for  the  Fort  SL 
Vrain  Indapamlant  Spent  Fuel  Storage; 
InataNatlon  at  the  Fort  St  Vrain 
Nudaar  Qanarating  Station 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  materials 
license  under  the  requirements  of  title  10 
of  the  Code  of  Federal  Regulations,  part 
72  (10  CFR  part  72).  to  Public  Service 
Company  of  Colorado  (PSC  or  the 
Applicant),  authorizing  receipt  and 
storage  of  spent  fuel  in  an  independent 
spent  fuel  storage  installation  (ISFSI) 
located  onsite  at  its  Fort  St  Vrain 
Nuclear  Generating  Station.  Weld 
County.  Colorado.  The  Commission's 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  Division  of  Industrial  and 
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Medical  Nuclear  Safety,  has  completed 
its  environmental  review  in  support  of 
the  issuance  of  a  materials  license.  The 
"Environmental  Assessment  (EA) 
Related  to  the  Construction  and 
Operation  of  the  Fort  St  Vrain 
Independent  Spent  Fuel  Storage 
Installation"  has  been  issued  in 
accordance  with  10  CFR  part  51. 

Description  of  the  Proposed  Action: 
The  proposed  licensing  action  would 
authorize  the  Applicant  to  construct  and 
operate  a  dry  storage  ISFSI.  The 
function  of  the  ISFSI  is  to  provide 
interim  storage  for  up  to  1482  fuel 
elements  (which  includes  standard  fuel 
elements,  control  fuel  elements,  and 
bottom  control  fuel  elements).  37  keyed 
top  reflector  control  rod  elements,  and  6 
neutron  source  elements.  Fuel  elements 
are  loaded  into  fuel  storage  containere 
(FSCs)  within  the  Fort  St.  Vrain  Nuclear 
Generating  Station  reactor  building,  and 
subsequently  transported  inside  a 
fransfer  cask  to  the  onsite  modular  vault 
dry  store  (MVDS).  where  the  FSCs  are 
removed  itom  the  cask  and  lowered  into 
shielded  vault  modules  for  storage.  The 
MVDS  is  designed  for  40-year  interim 
storage  of  Fort  St  Vrahi  high 
temperature  gas-cooled  reactor  (HTGR) 
fuel  in  a  contained,  shielded  system.  The 
license  for  an  ISFSI  under  10  part  72  is 
issued  for  20  yeara.  but  the  licensee  may 
seek  to  renew  the  license,  if  necessary, 
prior  to  its  expiration. 

Need  for  the  Proposed  Action:  PSC 
has  initiated  a  program  of  defueling  the 
reactor  at  Fort  St.  Vrain  as  part  of  the 
reactor  decommissioning  program.  As 
part  of  long-term  contracts  with  the 
Department  of  Energy  (DOE),  PSC  had 
initially  arranged  for  the  fuel  from  Fort 
St.  Vrain  to  be  placed  in  dry  storage  at 
the  Idaho  National  Engineering 
Laboratory  (INEL).  Under  this 
agreement  over  120  shipments  have 
been  delivered  since  1981.  However,  in 
September  1989.  the  Governor  of  Idaho 
prohibited  DOE  from  receiving  any 
subsequent  shipments  of  Fort  St.  Vrain 
spent  fuel,  and  the  remainder  has  been 
held  onsite  at  Fort  St  Vrain.  The  reactor 
core  is  divided  into  six  segments.  One- 
third  of  the  core  has  been  off-loaded 
into  spent  fuel  storage  wells.  The 
existing  onsite  spent  fuel  storage 
capacity  has  been  exhausted. 
Consequently,  defueling  of  the  reactor 
was  suspended  in  February  1990. 

Because  the  storage  option  is  not 
available  at  INEL,  PSC  must  find  interim 
storage  and  has  proposed  to  construct 
and  operate  an  onsite  ISFSI  at  its  Fort 
St  Vrain  Nuclear  Generating  Station. 

Environmental  Impacts  of  the 
Proposed  Action:  As  discussed  in  the 
EA.  no  significant  impacts  from 
construction  of  the  ISFSI  are 


anticipated.  Similarly,  no  significant 
impacts  are  expected  from  ISFSI 
operations.  The  activities  will  affect 
only  about  11  acres  of  land.  Potential 
impacts  from  fugitive  dust  erosion,  and 
noise  levels  which  are  typical  for  the 
planned  construction  activities  are 
minimal,  and  with  good  construction 
practices  will  be  controlled  to 
insignificant  levels. 

l^e  radiological  impacts  from  liquid 
and  gaseous  effluents  arising  bom  cask 
loading  and  preparation  are  minimal. 
They  fall  within  the  scope  of  impacts 
evaluated  for  licensed  reactor 
operations  and  are  controlled  by  the 
existing  Fort  St.  Vrain  reactor  technical 
specifications.  The  primary  radiological 
exposure  pathway  associated  with  ISFSI 
operation  is  direct  irradiation  of  nearby 
residents  and  site  woricers.  The  highest 
dose  to  the  nearest  resident  for  any  year 
is  about  0.1  mrem.  which  is  well  within 
the  25  mrem/yr  requirement  of  10  CFR 
72.104.  The  highest  collective  dose 
commitment  for  any  year  to  the 
population  within  5  miles  of  the  ISFSI 
will  not  exceed  0.45  person-rem.  Dose 
levels  beyond  this  distance  are 
insignificant  The  radiological  impacts 
from  the  postulated  worst-case  accident 
at  the  Fort  St  Vrain  ISFSI  are  within  the 
5  rem  criteria  for  whole  body  and  organ 
doses  to  an  individual,  as  specified  in  10 
CFR  72.106(b).  and  are  less  than  the 
Environmental  Protection  Agency 
Protective  Action  Guides  for  individuals 
exposed  to  radiation  as  a  result  of 
accidents. 

Alternatives  to  the  Proposed  Action: 
The  "Final  Generic  Environmental 
Impact  Statement  (FGEIS)  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel."  NUREG-0575.  found  that 
ISFSIs  represent  a  major  means  of 
interim  storage  at  a  reactor  site. 
Although  this  FGEIS  is  directed  toward 
the  storage  of  spent  fuel  from  light  water 
power  reactors,  a  number  of  its 
conclusions  may  be  extended  to  HTGR 
fuel.  While  the  environmental  impacts  of 
the  dry  storage  ISFSI  option  were  not 
specifically  addressed  in  the  FGEIS 
(storage  of  light-water-cooled  power 
reactor  spent  fuel  in  a  water  pool  was 
specifically  addressed),  the  use  of 
altemative  dry  passive  storage 
techniques  for  aged  fuel  appeared  to  be 
equally  feasible  and  environmentally 
acceptable,  although  environmental 
impacts  need  to  be  considered  on  a  site- 
specific  basis. 

Several  alternatives  were  discussed  in 
the  EA,  but  none  were  more  protective 
of  the  environment  or  sufficiently  met 
the  spent  fuel  storage  requirements  for 
the  Fort  St  Vrain  Nuclear  Generating 
Station.  Because  the  Commission  has 
concluded  there  are  no  significant 


environmental  impacts  associated  with 
the  proposed  action,  any  altemative  of 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

Altemative  Use  of  Resources:  The 
only  resources  committed  irretrievably 
and  not  previously  considered  in 
environmental  documents  relating  to  the 
Fort  St  Vrain  Nuclear  Generating 
Station  are  the  steel  concrete,  and  other 
construction  materials  used  in  the  ISFSI 
FSCs  and  MVDS. 

Agencies  and  Persons  Contacted: 
Outside  agencies  that  were  contacted 
for  supporting  documentation  in 
connection  with  the  preparation  of  the 
Environmental  Assessment  include: 
Colorado  Department  of  Health. 
Radiation  Control  Division;  Weld 
County  Planning  Commission;  Weld 
County  Sheriff's  Office;  Weld  County 
Health  Department  and  Weld  County 
Office  of  Emergency  Mangement 

Finding  of  No  Significant  Impact-  In 
summary,  the  ISFSI  is  located  in  a  highly 
disturbed  area  within  the  confines  of  the 
Fort  St  Vrain  Nuclear  Generating 
Station  exclusion  area  and  will  require 
only  a  minor  commitment  of  land 
resources.  The  proposed  action  will 
cause  no  release  of  effluents,  and  there 
will  be  no  significant  increases  in 
individual  and  collective  radiation  doses 
to  either  the  public  or  onsite  workera. 
Potential  offsite  impacts  from  a 
postulated  wont-case  credible  accident 
are  a  small  fraction  of  the  regulatory 
limits  of  10  CFR  72.106,  and  well  below 
the  Environmental  Protection  Agency's 
Protective  Action  Guides.  Therefore,  the 
proposed  action  will  not  significantly 
affect  the  quality  of  the  human 
environment  Accordingly,  purauant  to 
the  requirements  of  10  CFR  51.31  and  10 
CFR  51.32,  the  Commission  has 
determined  that  a  finding  of  no 
significant  impact  is  appropriate  and 
that  an  environmental  impact  statement 
(EIS)  need  not  be  prepared  for  the 
issuance  of  a  materials  hcense  for  the 
Fort  St  Vrain  ISFSL 

The  EA  for  the  proposed  action,  on 
which  this  Finding  of  No  Significant 
Impact  is  based,  relied  upon  several 
environmental  dociunents,  with 
independent  assessment  of  data, 
analyses  and  results.  The  following 
documents  were  utilized:  (1)  "Final 
Environmental  Statement  Related  to 
Operation  of  Fort  St  Vrain  Nuclear 
Generating  Station,"  dated  August  1972; 
(2)  "Applicant's  Environmental  Report 
Operatijag  License  Stage,"  dated 
December  1970;  (3)  "Independent  Spent 
Fuel  Storage  Installation  Environmental 
Report"  PSC  of  Colorado,  dated  June  22. 
1990;  (4)  Supplemental  Information  to 
the  "Independent  Spent  Fuel  Storage 
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oi  Colorado,  datad  December  za  iseo. 
aad  Jannaqr  14.  IWl;  nd  (5)  "Pinal 
Generic  Environmaotal  Impact 
Statmeat  an  Haadbof  and  Storage  of 
SpaM  U^  Water  Fawer  Reactor  Fael," 
NUREG-«I7S^  Voiumea  1-3,  August 
19791 

The  BA  and  other  documents  related 
to  thii  propoaed  action  are  avaflable  for 
public  inspection  and  for  copying  for  a 
fee  «d  the  NRC  Public  Document  Room. 
2120  L  Street  NW..  Washington.  DC 
20555,  and  at  the  Local  Public  Document 
Room  at  the  Weld  County  District  Public 
Library.  23rd  Avenoe  Branch.  Greeley, 
Colorada  8Q63L 

Dated  at  RockvtUa.  MaiyiuML  thii  1st  day 
ofFctaraanr.tan. 


For  tiw  Nodsar  Ragnfartory  Coiiiiiiitalun. 
John  P.  Rflfcarta 

Acting  Ckitf,  FimI  Cyd»  Safaty  Brand*. 

Divmiaa  of  tubrntriat  and  Medical  NKciter 

Safwty.  Offie*  of  Nuclear  h4aterial  Safety  and 

Safegeaixk. 

[FR  Doc  91-311*  Filed  3-6-41: 8:45  am] 


AppNcaMon  for  Ucana*  to  Ej^toft  a 
UtttaHon  Facilly 

Pursuant  to  10  CFR  lia7D(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  die  Nuclear 
Regulatory  Commission  has  received  the 
following  application  for  an  export 
license.  A  copy  of  the  application  is  on 
file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  Z120  L  Street.  NW.. 
Washington.  DC. 


A  request  for  a  hearing  or  petition  fbr 
leave  to  intervene  may  be  filed  within  30 
days  after  ptMication  of  this  notice  in 
the  Federal  Kegiitaf.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  tfie  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555;  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission;  and  ttie 
Executive  Secretary,  U.S.  Department  of 
State,  Washhigton,  DC  20520. 

In  its  review  of  the  application  for  a 
license  to  export  a  utilization  facility  as 
de^ed  in  10  CFR  part  110  and  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  material  to  be  exported.. 
The  information  concerning  this 
application  follows. 


NRC  Export  Ucense  Application 


••^JiffiSfilSS^** 

OMOrtptton 

VilM 

ElMlM* 

CowNry  ol  daainaSon 

BAWFualCompwiy 
01/ia/91 
01/2S/S1 
MnSB 

mtOket. 

S203.eOO.00 

For  usa  in  i  Electricite  da  Franca 

Francai 

Dated  tiiis  Slat  day  of  January  1901  at 
Rodcville,  Maiyiand. 

For  the  Nuclear  Regulatory  Conuniasion. 
RoQidd  a  HaolMc. 

Aaeistaat  Director  for  ExporU.  Security,  and 
Safety  Cooperotioa.  IntemationaJ  Programs, 
Office  of  Governmental  and  Public  Affairs. 
[FR  Doc  91-3tl6  Rlad  Z-B-Sl:  8:45  am] 


Nudoar  SofMy  Rnoarch  Ravlew 
Coiiiinltloo,  MootkiQ 

TebnaejXttn. 

In  aocordanoa  with  the  requirements 
of  the  Federal  Advisory  Committee  Act 
(FACA).  the  Nuclear  sirfety  Research 
Review  Coanittaa  (NSRRC)  will  hold 
its  next  awetiiig  on  February  27  and  28, 
1991.  Hia  meeting  will  be  held  in  room 
A-B  of  Building  822  at  the  Sandia 
National  Laboratories  in  Albuquerque, 
New  till  aim,  The  meeting  will  be  open 
to  the  pablia  Sandia  National 
Laboratorlea  ia  located  on  ttia  Kirtland 
Air  Force  Base  in  Albaqoerque,  and 
adnissioB  to  the  Air  Force  Base  is 
controUad.  Members  of  the  public 
desiring  to  attend  this  Meeting  most 
register  at  the  Wjraning  Boulevard 
sacuilty  gate  hi  order  to  gain  access  to 
the  Baae.  At  least  30  niaates  should  be 
allowed  far  obtatatog  the  required 
cleaiattoa. 


The  NSRRC  provides  advice  to  the 
Director  of  he  OfBce  of  Nuclear 
Regulatory  Research  (RES)  on  matters  of 
overall  management  importance  in  the 
direction  of  the  NRC's  program  of 
nuclear  safety  research.  The  purpose  of 
this  meeting  will  be  to  review  the  NRC's 
severe  accident  research  program  for 
which  a  number  of  projects  are 
conducted  at  Sandia. 

Wefbesdsy,  F^Muary  27. 1991 

8:30  a.m.-12  noon:  RES  staff  will  make 
presentations  on  the  Severe  Accident 
Integration  Plan  and  its  status. 

Thrusday.  Fabraary  28,  Mfl 

8:30  a.m.-3  p.m.:  Sandia  staff  will 
make  presentations  on  severe  accident 
research  projects  in  progress. 

3  p.nL-5  p.QL:  The  Chairman  of  die 
Committee  will  hold  discussions  on 
information  just  presented,  plans  for  the 
next  NSRRC  meeting,  and  other 
business  that  might  come  before  the 
Committee. 

5  p.m.:  Adjourn. 

Members  of  the  public  may  file 
written  statements  regarding  any  matter 
to  be  discussed  at  the  meeting.  Members 
of  the  public  may  also  make  requests  to 
speak  at  the  meetfaig,  but  permission  to 
speak  will  be  determined  by  die 
Committee  Chairperson  hi  accordance 


with  procedures  established  by  the 
Committee.  A  verbatim  transcription 
will  be  made  of  the  meeting,  and  a  copy 
of  the  transcript  will  be  placed  in  the 
NRCs  Public  Document  Room  in 
Washington,  DC. 

Inquiries  regarding  this  notice,  any 
subsequent  changes  in  the  status  of  the 
meeting,  the  filing  of  written  statements, 
requests  to  speak  at  the  meeting,  or  the 
transcription,  may  be  made  to  the 
Designated  Federal  Officer,  Dr.  Ralph  O. 
Meyer  (telephone:  301/402-3904). 
between  8:15  ajn.  and  5  pjn. 

Dated:  February  5, 1091. 
lokaCHoyie. 

Adrrsory  Committee,  Management  Officer 
[FR  Doc.  91-3173  Piled  2-6-91;  8:45  am] 

BILUM  coos  7ii0'41-« 

fc. e«A^M^MMMi  T«  nil., in  ■! 

praw  snanaani  lacnnicai 
SpMMficationo  (Draft);  AvaBabiRty 

AOINCV:  Nudear  Regulatory 
Commission. 

action:  Notice  of  availability. 


n  The  Nuclear  Regulatory 
Commission  (NRC)  has  puUished  five 
DRAFT  reports  documenting  the  results 
of  the  NRC  staff  review  of  new  Standard 
Technical  Specifications  (STS)  proposed 
by  vendor-specific  utility  owners  groups. 
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These  new  STS  were  developed  based 
on  the  criteria  in  the  Interim 
Commission  Policy  Statement  on 
Technical  Specification  Improvements 
for  Nuclear  Power  Reactors,  dated 
February  6, 1987. 

The  new  STS  will  be  used  as  bases  for 
individual  nuclear  power  plant  owners 
to  develop  improved  plant-specific 
technical  specifications.  The  NRC  staff 
is  issuing  these  draft  new  STS  for  a 
comment  period.  Following  the  comment 
period,  the  NRC  staff  will  analyze 
comments  received,  finalize  the  new 
STS.  and  issue  them  for  plant-specific 
implementation. 

Comments  should  be  submitted  in 
accordance  with  the  following  guidance: 
Mark,  in  pen  and  ink.  the  exact  wording 
of  proposed  changes  on  copies  of  all  the 
affected  pages  of  the  draft  NUREG. 
Number  each  proposed  change.  Provide 
the  technical  justification  for  each 
proposed  change  separately,  cross 
referenced  to  the  applicable  proposed 
change  on  the  marked  up  pages. 
DATKS:  Submit  comments  by  March  15, 
1991.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  by  this  date. 
ADomsscs:  Submit  written  comments 
to:  David  L  Meyer,  Chief,  Re^atory 
Publications  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

Hand  deliver  comments  to:  7920 
Norfolk  Avenue,  Bethesda.  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

ron  FURTHCII  mFORMATKHI  CONTACT: 
Maik  Reinhart,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Telephone  (301)  492-3139. 

A  free  single  copy  of  each  of  the 
following  draft  NUREGs  may  be 
requested  by  those  considering  public 
comment  by  writing  to  the  Office  of 
Information  Resources  Management. 
Distribution  Section.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  A  copy  is  also  available  for 
inspection  or  copying  for  a  fee  in  the 
NRC  Public  Document  Room  2120  L 
Street.  NW.,  (Lower  Level).  Washington 
DC. 

The  five  drafts  of  the  new  Standard 
Technical  Specifications,  containing  3 
volumes  each,  are  as  follows: 
NUREG-1430.  "Standard  Technical 

Specifications.  Babcock  and  Wilcox 
PlanU." 
NUREG-1431.  "Standard  Technical 
Specifications.  Westinghouse 
Plants." 


NUREG-1432,  "Standard  Technical 

Specifications,  Combustion 

&igineering  Plants." 
NUREG-1433,  "Standard  Technical 

Specifications,  General  Electric 

Plants,  BWR/4." 
NUREG-1434,  "Standard  Technical 

Specifications,  General  Electric 

Plants,  BWR/6." 

Dated  at  Rockville,  Maryland,  this  1  day  of 
February,  1991. 

For  the  Nuclear  Regulatory  Commission. 
|oieA.Calvo, 

Chief  Technical  Specifications  Branch, 
Division  of  Operational  Events  Assessment. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc  91-3177  Filed  2-&-ei;  8:45  am] 
sexsn  oooc  7iio-et-H 


[DocfcatNa  50-219] 

QPU  Nudear  Corporation; 
Conaidoratlon  oflaauance  of 
Amendment  to  ProvtokNUri  Operating 
Ucenee  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-16,  issued  to  GPU  Nuclear 
Corporation  (GPUN.  the  licensee),  for 
operation  of  the  Oyster  Creek  Nuclear 
Generating  Station  located  in  Ocean 
County,  New  Jersey. 

The  amendment  would  revise  the 
Technical  Specifications  as  follows: 

(1)  Section  3.3.A(iv)  and  curves  (a),  (b) 
and  (c)  in  Figure  3.3.1  would  be  revised 
to  provide  new  pre8siu«-temperatiu«  (P- 
T)  operating  ctuves  for  operation  up  to 
17  effective  full  power  years  (EFPY)  and. 

(2)  Section  3.3.B  would  be  revised  to 
provide  a  new  reactor  vessel 
temperature  limit  for  full  tensioning  of 
the  reactor  vessel  closure  head  studs. 

(3)  Current  Oyster  Creek  Technical 
Specifications  show  P-T  operating 
curves  in  three  (3)  different  figures. 
Technical  Specification  Change  Request 
No.  194  provides  all  three  (3)  P-T  curves 
in  one  figure  (Figure  3.3.1).  To  reflect  this 
arrangement,  editorial  changes  would  be 
made  in  section  3.3~A  and  its  Bases,  and 
section  4.3.A  and  its  Bases. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission's 
regulations. 

By  March  13, 1991.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 


proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  pari  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC  20555  and  at  tiie  Local 
Public  Document  Room  located  at 
Ocean  County  Library,  Reference 
Department,  101  Washington  Street, 
Toms  River,  New  Jersey  06753.  If  a 
request  for  a  hearhig  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/or  petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
residts  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  wdiich  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  ihe  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
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abaO  provide  a  brief  explanation  of  the 
base*  of  the  contention  and  a  concise 
statement  of  ttie  aOeged  fbcts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  most  also 
provide  reference*  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  wliicfa  the 
petitjooer  intanda  to  r^  to  establish 
those  facts  or  expert  (pinion.  Petitioner 
■mat  provide  sufficient  information  to 
show  that  a  genaiiie  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentiona  shall  be  Bmited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
cootcntion  muat  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  rebef.  A 
petitioner  who  fafls  to  file  such  a 
supplement  which  satisfies  these 
requirementa  %*ith  reepect  to  at  least  one 
contention  will  not  be  permitted  to 
partidpata  as  a  party. 

Tboee  permitted  to  intervene  become 
partiea  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  craea-examine 
witnesae*. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  VJS. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20655,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivwed  to  the  Commission's  Public 
DocoiBcnt  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington.  DC 
205551,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptiy  so  inform 
the  Conmisaion  by  a  toll-free  telephone 
call  to  Western  Union  at  H800)  325- 
6000  (in  hfissooii  l-(800)  342-«700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  fbttowriog  message  addresaed  to 
John  F.  Stole  Petitioner's  name  and 
telephone  munber;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Reglslsr  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel  \JS.  Nuclear 
Regulatory  Commiasion.  Waslungton. 
DC  20566.  and  to  Ernest  L  Blake,  {t.. 
Esquire.  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street  NW.. 
Washington.  DC  20037,  attorney  for  the 

NoBtime^  fiUngi  of  petitions  for  leave 
to  intavene.  amended  petitions, 
supplemental  petitions  and/ or  requests 


for  hearing  wiU  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  Z714(aHlK{Hv)  and  Zn4{d\. 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
mmmpnt  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  11, 1991, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  IX  20556,  and 
at  tiie  Local  Public  Document  Room, 
Ocean  County  Library,  Reference 
Department  101  Washington  Street 
Toms  River,  New  Jersey  06753. 

Dated  at  Rodnillc.  MaiTiand,  tiiis  4di  day 
of  February  1991. 

For  the  Nodaar  Regulatoiy  Commission. 
|ohn  F.  Stoia.  DirsclBC. 
Ptoftct  Dinctotata  /-i  Dtvision  of  Reactor 
ProjtctB—i/n,  Office  of  Nvdear  Reactor 
Regulation. 
[FR  Doc  n-nrs  Plbd  2-«-ai:  8c45  am] 


[Docket  Na  03»-30391: 
24W701  EA  90-142] 


Trf-Stita  AsMKstolM,  Inc.; 
WoodbfMQVi  VfrQiniS!  Order  InpoeinQ 
Ovil  Monetwy  Penalty 

I 

Tri-State  Associates,  Inc.  (Licensee)  is 
the  holder  of  License  No.  46-24067-01 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  on 
March  16, 1988  and  last  amended  on 
December  3, 1990.  The  license 
authorizes  the  Licensee  to  perform 
industrial  radiography  at  temporary  job 
locations  in  accordance  witii  the 
conditions  specified  tiierein. 

n 

Safety  inspections  of  the  Licensee's 
activities  were  conducted  on  July  31  and 
August  1. 1990,  at  the  Tri-State 
Associates.  Inc.  office  in  Woodbridge, 
Virginia  and  at  a  field  radiograi^y  site 
in  Waahington.  DC  The  results  of  these 
inspections  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requiremoits.  A 
written  Notice  of  Violation  and 


noposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  License  by 
letter  dated  September  24, 1990.  The 
Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRCs 
requirements  that  the  Licensee  had 
violated,  and  die  amount  of  the  civil 
penalty  proposed  for  the  violations.  The 
Licensee  responded  to  Ae  Notice  by 
letters  dated  October  15  and  November 
16, 1990.  fai  its  responses,  tiie  Licensee ' 
admitted  the  violations  but  requested 
mitigation  or  remission  of  the  proposed 
civil  penalty  based  on  the  fact  diat  it  is 
a  small  business  with  limited  resources 
and  finances  and  on  the  hardship  that 
the  proposed  civil  penalty  would 
impose. 

m  ' 

After  consideration  of  tiie  Licensee's 
responses  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  and 
financial  information,  die  NRC  staff  has 
determined,  as  set  forth  in  the  appendix 
to  this  Order,  tiiat  the  violations 
occurred  as  stated.  However,  based  on 
review  of  the  Licensee's  financial 
information,  the  staff  has  determined 
that  the  proposed  penalty  of  $7,500 
should  be  mitigated  to  $3,750. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  foergy  Act 
of  1954,  as  amended  (Act).  42  U.S.C 
2282,  and  10  CFR  2.205, /f  w  AereZiy 
ordered  that 

Hie  licensee  pay  a  civil  p«ia!ty  in  the 
amount  of  $3,750  within  30  days  of  the 
date  of  this  Order,  by  check,  draft,  or 
money  order,  payable  to  the  Treasiirer 
of  the  United  States  and  mailed  to  the 
Director,  Office  of  Enforcement  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk.  Washington, 
DC  20655.  In  the  alternative,  Uie  civil 
penalty  may  be  paid  in  36  monthly 
installments  that  would  include  accrued 
interest  If  pajrment  is  to  be  made  in 
monthly  taistallments,  the  Licensee  shall 
contact  the  Director  Office  of 
Enforcement  within  the  30  day  period  to 
arrange  the  terms  and  conditions  of       , 
payment 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clecurly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement  U.S.  Nuclear  Regulatory 
Commisston.  ATTN:  Document  Control 
Desk.  Washington,  DC  20555.  Capitt  . 
also  shall  be  sent  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commisaion  and  the 
Assistant  General  Counsel  for  Hearings 
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and  Eofbrcenent  at  the  same  address 
and  to  the  Regkmal  Adminiatrator.  NRC 
Region  Q.  101  Marietta  St  NW..  Atlanta. 
Georgia  30323. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Otdet 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shaH 
be  effective  without  fortber  proceedings. 
If  payment  of  the  entire  civil  penalty  or 
an  arrangement  for  payment  of  the  dvil 
penalty  in  instaflments  in  accordance 
with  section  IV  above  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

Whether,  on  the  basis  of  the 
violations  admitted  by  the  Licensee,  this 
Order  shoold  be  sustained. 

Dated  at  Rockville,  Msiytnid  tUs  «h  day 
of  February,  1991. 

For  tin  Nuclear  Regakloiy  CoDmisaion. 

HughL.TfcMiM Ir.. 

De/nity  Execatiwe  Dinctorfar  Nedear 
Materials  Safety,  Safeguards,  and  Operatiam 
Support 

Appendix— Evahmtions  and  Concluston 

On  September  24, 1990,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice]  was  issued  for 
violatioas  identified  during  f4RC  safety 
inspections.  Tri-State  Associates.  Inc 
responded  to  the  Notice  on  October  15, 
and  November  16, 1990.  The  licensee 
admitted  the  violations  but  requested 
mitigation  of  the  proposed  civil  penalty. 
The  NRCs  evaluation  and  conclusion 
regarding  the  Licensee's  requests  are  as 
foUows: 

Restatement  of  Violation 

L  Violations  Aaaeaaed  a  Civil  Penalty 

A 10  CFR  20.101(a)  require*  that  tlM 
licensee  limit  the  whole  body  radiation  dose 
of  an  indhfioBal  in  a  restricted  area  to  one 
and  one  quarter  rems  per  calendar  quarter, 
except  as  provided  by  K)  CFR  ao.iai(b).  10 
CFR  20.1(n(b]  allows  a  whole  body  radiatlan 
dose  of  three  rems  per  calendar  quarter 
provided  specified  oonditiaiM  are  awt 

Contrary  to  the  above,  the  lirenaoe  did  aot 
limit  the  whole  body  radiation  dose  of  a 
radioy-apher  woiking  in  a  restricted  area  te 
the  three  rems  per  calendar  ^uartM,  altbou^ 
the  remainiag  conditions  of  10  CFR  20.101(b] 
had  been  met  Spectfically,  the  individual 
received  a  whole  Irody  rachation  dose  of  9.620 
rems  In  flw  licensee's  o^endar  qoarter 
January  B  diroagb  AprU  Z«,  leea 

B.  10  CFR  20.405(a)  leqoirsa,  ia  part,  ^at 
each  licensee  make  a  written  report  to  the 
ConBSssioii  concemliig  each  exposure  to 
radiation  in  excess  of  any  applicable  Unit  ia 
part  20  or  in  the  NB.Q  license.  witUn  30  days 
of  the  occunence.  10  CFR  19.13(d]  requires 


that  the  licensee  make  a  written  Hqxwt  of 
such  exposures  to  the  indHviduaTs  exposed 
no  htcr  iian  the  traasadtlal  to  tt» 
Comndsstaa. 

Coatraiy  to  the  above,  as  of  die  Jaiy  8t 
1990  inspection,  a  period  exceeding  90  days 
from  April  25.  ig9a  die  Licensee  had  net 
made  a  wrritten  report  to  tlie  r.«nimiMi«wi,  or 
to  the  individual  exposed,  of  an  individual's 
whole  body  exposure  to  3.820  rems,  a  dose  in 
excess  of  the  three  rents  per  quarter  aHowed 
by  10  CFR  20.im(b).  The  perttneiit  calendar 
quarter  extended  from  Jammy  2S,  INO 
tlirough  Aprfl  24.  ISHi 

C.  10  CFR  2OJ01(b)  raqdres  that  eadi 
licensee  make  such  surrejrs  as  nay  be 
necessary  to  comply  with  the  requirements  of 
part  20  and  that  are  reasonable  onder  Ae 
circumstances  to  evalaate  the  extant  ef 
radiation  hazards  that  may  be  present  As 
defined  in  10  CFR  20.201(a).  "survey"  means 
an  evaluation  of  the  radiation  hazards 
incident  to  the  production,  use,  release, 
disposal  or  preseooe  of  radioactive  materials 
or  other  sources  of  radiation  under  a  specific 
setofcoadUioos. 

10  CFR  zailOlf  a)  UndU  the  whole  body 
radiatioB  doae  of  an  individiial  ia  a  restricted 
area  to  one  and  a  quarter  reaa  per  ralsndar 
quarter,  except  as  provided  by  10  CFR 
2ai01(b).  Paragraph  (b)  aOows  a  whole  body 
radiation  dose  of  three  rems  per  calendar 
quarter  provied  specific  conchtions  are  met 

Contrary  to  the  obeve^  the  Lioenaee  failed 
to  perform  a  siuvey  associated  with  the  lots 
of  a  film  badge  assigned  to  a  radiographer  in 
order  to  ensure  that  his  wiioie  body  doae  for 
the  calendar  quarter  Jaouary  25  throqgh  April 
24, 1980  did  not  exceed  throe  reaia.  The 
conditioas  ol  le  CFR  2aiei(b)  had  been  net 

D.  10  CFR  20.4Q7(b)  requires  diat  certain 
licensees  as  specified  in  10  CFR  20.408  submit 
to  the  Commission,  within  the  first  quarter  of 
each  calendar  year,  a  report  of  exposures 
recorded  for  individuals  under  a  licensed 
program  for  the  precetfing  year. 

Contrary  to  Ae  above,  as  of  Aogust  1, 1990, 
the  Licensee,  which  was  sabfect  le  Uiis 
requirement  had  not  sobaiitted  the  nquired 
report  for  calendar  years  1SB8  and  1989. 

Suonnary  ofUceiuee's  Response 

hi  its  response,  the  licensee  did  not  contest 
the  violations  as  stated  in  the  Notice. 
However,  the  Licenses  requested  reaiaoion 
or  mitigation  of  the  civil  penalty  because  the 
Licensee  is  a  woman-owned  simll  boeiness 
with  limited  faencM  resowces,  and  paying 
the  proposed  dvil  penalty  woeJd  create  a 
severe  hardship  which  will  produce  an 
unlwaithy  finaacial  condition,  in  respooae  to 
on  NRC  request  the  licensee  then  snbiaitted 
copies  of  business  income  tax  retains  for 
1987, 1988, 1989  and  an  interim  financial 
statement  for  the  first  six  months  of  1990. 

NRC  Evaluation  of  Licensee's  Response 

The  NRCs  Qifufteaient  I^bcy  recognizes 
that  a  licensee's  aUlHy  le  pay  is  a  proper 
consideration  in  determining  the  amount  of  a 
dvil  penalty.  The  Licensee's  financial 
information  submitted  in  its  November  10, 
1990  letter  reflects  a  amoil  boaiaeas  widi 
about  four  employees  (^eiatiag  at  a  loos  far 
the  past  three  years,  aad  therefore,  provides 
evidence  that  imposition  of  the  dvil  penalty 


in  the  pieposed  oaieuat  would  signifirantljr 
impair  the  Licensee's  financial  conditioa.  hi 
light  of  this  situation,  the  penalty  should  be 
mitigated 

NRCCoDckiaion 

The  NRC  staff  has  carefully  reviewed  the 
finandal  ialonnatiaa  submined  by  ttio 
Licensee.  The  MtC  has  detemined  \h»i  in 
light  of  the  Licensee's  ability  to  pay,  the 
proposed  dvil  penahy  should  be  mitigated  to 
$3,7Sa  equally  assessed  OBMog  the  fmir 
violations. 

[FR  Doc  91-9178  reed  2-«-ei:  8.-4S  am) 


OFFICE  OF  PERSOHNEL 
MANAGEMENT 


AOENCV:  Office  of  Persoand 

Management 

action:  Notice. 

summary:  This  gives  notke  of  poaitiona 
placed  or  revokeid  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  except^  service,  as  required  by 
civil  service  rule  VL  Exceptions  bom  the 
Competitive  Service. 
FOR  RIRTHCR  MFORBMTKM  OOMTACTS 
John  Daley,  (aoe)  60&-0B5a 

SUPPLEMBVrART  MTORMATRMt  The 
Office  of  Personnel  Management 
puUiahed  its  laat  mo^hiy  notice 
updating  aHwinting  autiuHities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
part  213  on  January  16, 1991  (55  FR 
12973).  Individual  authorities 
estebiished  or  revoked  under  Schedules 
A,  B«  or  C  between  December  1  and 
December  31.  lOOU  ai^iear  in  the  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  posaible  thereafter.  A 
consolidated  listing  of  all  authorities 
will  be  published  as  of  June  30, 1991. 

ScbedulaA 

The  following  exception  was  revoked: 

DepartmeiU  ofHealUi  and  Human 
Services 

All  positions  in  the  Public  HeaWi 
Service  Hospital  in  Carville,  Louisiana. 
Effective  December  18. 199a 

SchndulaB 

No  Schedule  B  uutborities  were 
established  or  revoked  during 
December. 

SchadnleC 

Agency  for  bttematkmal  Development 

One  Congressional  Liaison  Officer  to 
the  Chief,  Congresaional  Liaison 
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Division.  Bureau  for  Legislativa  Affairs. 
Effective  December  11,  ima 

One  Confidential  Assistant 
(Receptionist)  to  the  Executive  Assistant 
to  the  Director.  Effective  December  11. 
19ea 

One  Writer-Editor  to  the  Senior 
Writer-Editor.  Office  of  Publications. 
Effective  December  11. 1980. 

Department  of  Agriculture 

One  Confidential  Assistant  to  the 
Administrator.  Agricultural  Mariceting 
Service.  Effective  December  7,  IQOa 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Congressional 
Relations.  December  19, 1990. 

One  Staff  Assistant  to  the 
Administrator,  Agricultural  Stabilization 
and  Conservation  Service.  Effective 
December  31. 1900. 

Department  of  Commerce 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Legislative  and 
Intergovernmental  Affairs.  Effective 
December  11. 190a 

One  Director,  Office  of  Congressional 
Affairs,  to  the  Assistant  Secretary  for 
Communications  and  Information. 
Effective  December  11, 199a 

One  Confidential  Assistant  to  the 
Press  Secretary  to  the  Secretary. 
Effective  December  11. 1990. 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  for  Technology. 
Effective  December  17. 1990. 

One  Confidential  Assistant  to  the 
Chief  of  Staff.  Effective  December  17. 
199a 

One  Congressional  Liaison  Officer  to 
the  Under  Secretary  for  Economics  and 
Statistics  Administration.  Effective 
December  19. 1990. 

One  Deputy  Press  Secretary  to  the 
Press  Secretary.  Effective  December  21. 
190a 

One  ^>ecial  Assistant  to  the 
Secretary  and  Director  of  Operations  to 
the  Secretary.  Effective  December  31, 
199a 

One  Confidential  Assistant  to  the 
Deputy  Under  Secretary  for 
International  Trade.  Effective  December 
Ztl90a 

Department  of  Defense 

One  Private  Secretary  to  the  Assistant 
Secretary  (International  Security  Policy). 
Effective  December  4. 1990. 

One  Special  Assistant  to  the  Assistant 
Secretary  (Force  Management  and 
Personnel).  Effective  December  4. 199a 

One  Director  of  Competitive 
Strategies  to  the  Principed  Deputy  Under 
Secretary  of  Defense  for  Policy. 
Effective  December  7, 1990. 


Department  of  Energy 

One  Staff  Assistant  (Attorney)  to  the 
Associate  General  Counsel  for  Legal 
Policy  and  Analysis.  Effective  December 
17.199a 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Environment.  Safety  and 
Health.  Effective  December  17. 199a 

One  Staff  Assistant  to  the  Director. 
Office  of  Nuclear  Safety.  Effective 
December  31. 199a 

One  Public  Affairs  Specialist  to  the 
Director,  Office  of  Public  Affairs. 
Effective  December  31. 1990. 

Environmental  Protection  Agency 

One  Deputy  to  the  Associate 
Administrator  for  Commimications  and 
Public  Affairs.  Effective  December  31. 
1990. 

Department  of  Transportation 

One  Staff  Assistant  to  the  Assistant 
Administrator  for  Public  Affairs,  Federal 
Aviation  Administration.  Effective 
December  4. 1990. 

One  Staff  Assistant  to  the 
Administrator.  Maritime  Administration. 
Effective  December  21. 199a 

Department  of  Housing  and  Urban 
Development 

One  Special  Assistant  to  the 
Secretary.  Effective  December  7. 199a 

One  Dieputy  Assistant  Secretary  for 
Resident  Initiatives  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
Effective  December  11, 1990. 

One  Assistant  for  Congressional 
Relations  to  the  Assistant  Secretary. 
Effective  December  19. 199a 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  Effective  December  21. 
199a 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
Effective  December  21. 199a 

Department  of  the  Interior 

One  Special  Assistant  to  the 
Associate  Director — Research,  Bureau  of 
Mines.  Effective  December  1, 1990. 

One  Executive  Assistant  to  the 
Director,  Minerals  Management  Service. 
Effective  December  17, 1990. 

One  Special  Assistant  to  the  Deputy 
Secretary.  Effective  December  21, 199a 

International  Trade  Commission 

One  Staff  Assistant  (Legal)  to  a 
Commissioner.  Effective  December  21. 
199a 

Department  of  Justice 

One  Senior  Legislative  Counsel  to  the 
Assistant  Attorney  General  for 
Legislative  Affairs.  Effective  December 
31,199a 


One  Confidential  Assistant  to  the 
Deputy  Director.  Office  of  Policy 
Development  Effective  December  31. 
199a 

One  Special  Assistant  to  the  Director, 
Refugee.  Asylum  and  Parole. 
Immigration  and  Naturalization  Service. 
Effective  December  31. 199a 

Department  of  Labor 

One  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  for  Public  ARain/ 
Director,  Office  of  Information  and 
Public  Affairs.  Effective  December  1. 
199a 

Small  Business  Administration 

One  Special  Assistant  to  the 
Associate  Administrator  for  Business 
Development  Effective  December  28. 
1990. 

Department  of  the  Treasury 

One  Travel  Assistant  to  the  Deputy 
Assistant  Secretary  for  Administration. 
Elective  December  10. 1990. 

One  Special  Assistant  to  the  Deputy 
Director  (Operations).  U.S.  Savings 
Bonds  Division.  Effective  December  17. 
199a 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  (Corporate 
Finance).  Effective  December  31. 1990.  . 

United  States  Information  Agency 

One  Special  Assistant  to  the 
Associate  Director,  Bureau  of  Programs. 
Effective  December  13. 1990. 

One  Special  Assistant  to  the  Director. 
Office  of  Research.  Effective  December 
13. 1990. 

6  U.S.C  3301:  B.0. 10SS5.  3  CFR 1954-1058 
Comp,  P.210. 

U.S.  Office  of  Personnel  Management 
Coostanoe  Beny  Newman, 
Director 

(PR  Doc.  91-3166  Filed  2-8-91;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION    j 

Forms  Und«r  Review  by  Office  of 
Menaoeiwent  end  Budoet 

Agency  clearance  officer  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  written  request  copy  available 
from:  Securities  and  &cchange 
Commission.  Office  of  Consumer 
Affairs  and  Information  Services. 
Washington.  DC  20540. 

Extensioii,  FUa  Na  270-72,  RagulatloD  D 
andFonnD 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
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(44  O&C  3501  et  seq.],  the  Secuiittes 
and  Exchange  Commission  has 
submitted  for  OMB  approval  extenaton 
of  Regulation  D  and  Form  D.  Regulation 
D  governs  the  limited  oSier  and  sale  of 
securities  without  registration  under  the 
Securities  Act  of  1933.  Form  D  is  used  by 
issuers  to  file  notice  of  sales  made  in 
reliance  upon  an  exemption  provided  by 
Regulation  D. 

Currently  there  are  9.105  Forms  D 
filed  at  10  borden  honrs  per  form  for  a 
total  of  145,880  burden  hours.  The 
estimated  average  btzrden  hours  are 
made  solely  for  puiposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  fnnn  a  comprehensive  or  even  a 
representatives  survey  or  study  of  the 
costs  of  die  Commission's  rules  and 
forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  adA«ss  below.  Direct 
any  comments  oonoeming  the  accuracy 
of  the  estimated  average  borden  hoars 
for  compliance  with  the  Securities  and 
Exchange  Commission  rales  and  forms 
to  Kenneth  A.  Foguh,  Deputy  Exeoitive 
Director,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20540  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget  (Paperwork 
Reduction  Project  3235-0078).  room  3208, 
New  Executive  C^ce  Building, 
Washington,  DC  20503. 


L  SRO's  StataBont  of  the  Tema  of 
SubstBoca  of  the  Prapoasd  Rale 


Dated:  Febraary  4, '. 
Margaret  H,  McFvieBd. 
DqmtySecnliay. 

[PR  Doc  et-naeFDed  2-»-ei:  8:45  am] 
ssjjwa  cone  itis  si-e 


FHeNaSIMISE- 


I 
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8eff4<eguyofy  Orginlnrtlons; 
Midwest  Stock  Exctnnge,  tnc; 
Propoeed  Rale  Ctwnge  RelaHng  to  Tie- 
in  Provisions  wmi  MWwest  Secorttles 
Trust  Ca  and  Midwest  Cleailna  Con». 

February  4, 1991. 

Pursuant  to  section  19(b)  of  ttie 
Securities  Exchange  Act  of  1934 
("Act").*  notice  hereby  is  given  that  on 
October  15. 1900.  the  Midwest  Stock 
Exchange.  Incorporated  f  "MSB"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commisaion'*)  the 
proposed  rule  change  (File  No.  SR-MSE- 
90-15)  as  described  io  Items  I.  II.  and  ID 
below,  which  Items  have  beoi  prepared 
by  the  self-regulatory  organization 
("SRO").  The  ConmdseioD  is  pobUirfiing 
that  notice  to  solicit  comments  on  die 
proposed  rule  change  from  interested 
penoos. 


■  IS  U.&C  78<b>. 


The  proposed  rale  change  vriU 
eliminate  from  MSB'S  rules  certafai 
language  Invohrhig  tie-in  provisions  with 
the  Midwest  Securities  Trust  Conpany 
riilSTC")  and  Midwest  deering 
Corporation  fl^fCCl  witt  regard  to 
transactions  and  raembersbp  at  the 
MSE.  Genera&y.  these  tie-in  provisims 
require  that  transaction  executed  on  the 
MSE  trading  floor  be  serviced  by  die 
MCC  and/or  MSTC  {e.g.,  post-trade 
processing  and  depositcMy  requirements) 
or  otherwise  be  subject  to  MCC  and/or 
MSTC  rales.  The  tie-fai  provisions  that 
will  be  eliminated  are  contained  in 
Articles  VII  and  Vm  of  M^'s 
Constitution  and  in  Articles  I.  Vm.  XL 
Xn,  XXL  XXn.  XXV,  XXVl  XXVn.  and 
XXVm  of  MSB's  Rules.  The  proposal  is 
intended  to  conform  M^  rules  to 
existing  standards  under  the  Act  Hie 
proposal  also  inchides  changes  to  MSE's 
Roles  in  wUch  rules  17. 18,  and  19  of 
Article  XXI  wfll  be  redesignated, 
witbont  change  to  the  text  as  Rules  14. 
15.  and  18  of  Article  DL 

n.  SRO'  Statement  ef  tha  Poipoaa  ef. 
and  Statutory  Basis  for.  the  Proposed 
RuleChaaga 

In  its  filing  with  the  Coramission,  the 
SRO  indoded  statements  concerning  the 
purpose  of  and  basis  for  die  pn^wsed 
rule  change  and  discossed  any 
comoMmta  it  received  on  the  proposed 
rule  change.  The  text  of  Aese 
statements  may  be  examined  at  the 
places  specified  fai  Item  IV  below.  The 
SRO  has  prepared  summaries,  set  forth 
in  Secti<ms  A.  B,  and  C  below,  of  the 
more  significant  ejects  of  soch 
statements. 

A.  SRO's  Statement  of  the  Purpoee  of, 
and  Statutory  Basis  jfor,  the  Pnytosed 
Rule  Change 

Sectfam  llA(cXS)  of  the  Act  provides 
that  no  national  securities  exchange 
may  limit  or  condition  the  partictpation 
of  any  member  in  any  registered 
clearing  agency.  Sections  6(b)(8)  and 
15A(b)(9)  of  the  Act  prohibit  the  rules  of 
national  securities  exchanges  from 
imposing  any  burden  on  competition  not 
necessary  or  appropriate  in  fnrtheranoe 
of  the  purposes  of  tite  Act  Sections 
6(b)(5)  and  15A(b)(6)  of  the  Act  require 
that  the  rules  of  a  national  secuiitiea 
exchange  be  designwi  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
and  settling  sacuritiea  transactions, 
These  sections  conplenMat  sectian 
17A(e)(2)  of  the  Act.  wUch  dtaects  ttie 
Comndsslxm  to  use  its  authority  to 
facilitate  the  establishssent  of  a  national 


system  for  the  ptanpt  and  aooirsta 
clearance  and  settfonent  of  traasactiona 
is  securities,  having  das  regard  from  the 
maintenance  of  fair  competition  among 
brokers  and  dealers,  clearing  agencies, 
and  transfer  agents. 

The  proposed  changes  to  the 
Constitution  and  Rules  of  the  MSE  win 
eliminate  the  current  tie-in  provisions  to 
the  MCC  and  MSTC  regarding,  among 
other  things,  securities  transactions  on 
the  MSE  trading  floor.  As  a  result  of  the 
changes,  the  Constitution  and  Riiles  of 
the  MSE  rules  will  conform  more  strictly 
to  section  17A(aX2)  of  the  Act 
Additionally,  this  rule  change  will 
update  MSE  practices  and  proceduies 
for  comparing  transactions  on  its  trading 
floor. 

B.  SRO's  Statement  of  Burden  on 
Competition 

MSE  believes  that  no  burdens  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rale  change. 

C.  SRO's  Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

MSE  has  neither  solicited  nor  received 
any  comments. 

ED.  Date  of  Effectiveness  of  the 
Proposed  Rnle  Change  and  Timing  tor 
Commission  Action 

Within  thirty-five  days  of  te  (hte  of 
pnblicatian  (rf  this  notice  in  the  Federal 
Register  or  within  such  bnger  period  (i) 
As  the  Comnnssion  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  sack 
longer  period  to  be  a|q;iropriate  and 
published  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  SRO  consents,  the 
Commission  shaD  (A)  By  order  approve 
such  proposed  rule  change  or  (B) 
institate  proceedings  to  determine 
whether  the  pr(^K>sed  role  change 
shouU  be  disapproved. 

IV.  SoUdtatkn  ef  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submiMion 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  aD  written 
communications  relating  to  the  proposed 
rule  change  between  the  Comm^sion 
and  any  persoa  other  than  those  tfiat 
may  be  withheld  from  the  public  in 
accordance  with  provision  of  5  U.S.C 
552.  will  be  available  for  inspection  < 
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copying  at  the  prindpal  office  of  MSB. 
All  tubmissiona  should  refer  to  Pile  No. 
SR-MSE-eo-15  and  should  be  submitted 
by  March  4, 1991. 

For  the  CommiMion  by  the  Division  of 
Market  Regulatioo,  pursuant  to  delegated 
authority.* 

laMcFariand. 


Dtputy  Secntary. 

[FR  Doa  91-3184  Filed  2-6-01:  8:45  am] 


(IM.  Na  2W45;  Fla  Na  SR-NSCC-aO-M] 

flaw  nagulatory  Organjaatkwia; 
National  SacurfUaa  Claartng 
Corporation;  Order  Qrantlng 
Aecalaratad  Approval  of  Propoaad 
Rtila  Ctwnga  Relating  to  inatrumenta 
I  Ciiarclee  Pi  ivReye 


February  1, 1991. 

On  December  13, 1990,  the  National 
Securities  Clearing  Corporation 
("NSCC)  filed  a  proposed  rule  change 
(FUe  No.  SR-N8CC-90-28]  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
ig(b)(l)  of  the  Securities  Exchange  Act 
of  1934  ("Act").»  NSCC  filed  the 
proposeid  rule  change  to  establish  a 
liability  notice  procedure  for  book-entry 
deliverable  instruments  with  an  exercise 
privilege.  Notice  of  the  proposed  rule 
change  appeared  in  the  Federal  Register 
on  January  10, 1991.*  No  comments  were 
received  regarding  the  proposed  rule 
change.  This  order  approves  the 
proposed  rule  change  on  an  accelerated 
basis. 

L  Daacflptioo  of  the  Piopoaal 

NSCC  filed  the  proposed  rule  change 
to  establish  a  liability  notice  procedure 
for  book-entry  deliverable  instruments 
with  an  exercise  privilege,  such  as  the 
Nikkei  225  Stock  Average  Index 
Warrants  trading  on  the  American  Stock 
Exchange,  Inc.  Under  the  proposed  rule 
change,  a  member  with  a  long  index 
warrant  position  who  fails  to  receive  the 
warrant  and  is  unable  to  exercise  will 
be  able  to  hold  a  member  with  a  short 
position  *  or  short  settling  trade 
poeition  *  liable  for  the  value  of  the 
exerdse. 


•l7CFRa)0iSO-«(«NU). 
■  IS  \iS.C  78iO>Hl). 

•  8m.  SMoritlM  BxciMi^  Act  RaL  Na  2S730 

OuuMry  1  isei).  88  ntior. 

*  A  tboft  poaittoB  rapfMMita  •  mantMr't 
oi>iltiaon  to  daUvw  MevltiM  to  NSCC  or  uiotlMr 


Under  the  proposed  rule  change, 
members  who  have  sold  book-entry 
deliverable  index  warrants  and  similar 
securities  would  be  advised  of  their 
potential  liability  based  on  their  short 
positions  on  the  Continuoiu  Net 
Settlement  ("CNS")  Projection  Reporting 
starting  on  T-(-4.  This  report  would  put 
them  on  notice  that  they  may  be  held 
liable  for  damages  by  a  member  with  a 
long  position  who  is  prevented  fiom 
exercising  because  of  failure  to  receive 
the  warrant  or  similar  security.  Thus, 
any  member  with  a  short  position  on 
this  report  would  be  on  notice  that  it 
may  be  liable  for  damages  if  it  fails  to 
deliver  securities  on  T-t-5  and  NSCC 
allocates  an  exercise  liability  notice  to 
that  member  thereafter. 

Under  the  proposed  rule  change 
members  with  long  positions  or  long 
settling  trade  positions  *  who  want  to 
exercise  must  file  a  Notice  of  Intention 
to  Exercise  ("NoUce")  with  NSCC 
specifying  the  number  of  securities  they 
want  to  exercise  ("Exercise  Position"). 
The  day  the  Notice  is  filed  is  referred  to 
as  "N."  *  If  a  member's  exercise  position 
remains  unfilled  afier  the  daytime 
allocation  on  N,  NSCC  will  remove  the 
long  position  from  the  CNS  system 
before  the  beginning  of  the  evening 
allocation  on  N-t-l,^  and  will  match  it 
with  a  corresponding  short  position[s], 
representing  that  member[s]  with  the 
oldest  short  position[s]. 

On  the  morning  of  N-f  1,  based  on  the 
results  of  matching  long  positions  to 
corresponding  short  positions,  NSCC 
will  issue  receive  and  deliver 
instructions  naming  a  failing  to  receive 
member  and  a  failing  to  deliver  member. 
This  ticket  will  allow  a  member  who 
failed  to  receive  securities  to  claim 
damages  from  the  member  who  failed  to 
deliver  the  securities.  Those  damages 
would  be  for  losses  that  result  from  the 
receiving  member's  inability  to  exerdse 
the  securities  on  N.*  If  exerdses  of  the 


*  A  ritoft  MttXng  tnd*  poaittoa  la  •  niMtbar't 
obUgilkia  to  dtihrw  wtoaWm  to  NSCC  afiJiiat 
paynMil  by  NSCC  that  day. 


*  A  loi«  lattUiv  Inda  podtioa  ia  a  OMfflbar'a  ri^t 
to  racahra  aacuitiaa  from  NSCC  agalnat  paynant 
that  day  aa  taoofdad  in  NSCCt  CNS  •yatam.  Saa 
N80Caltiilaa,R.l. 

*  NSCC  will  notify  oiambata  of  tha  apadfic  data, 
throogh  aa  Impoitaiit  Notioa."  for  Mbmitalon  of 
Notloaa  altar  oonattltatlaii  with  taadar  afanta. 

*  NSCC  oommaiioaa  a  naw  day  at  S  pjn.  (Eaatam 
Tbna)  and  alao  bagina  Ita  avaning  allocation  of 
aacoritlaa  at  that  tlma. 

*  If  a  oiaaibar  tUaa  a  notioa  with  NSCC  CO 
•xatdaa  data,  T+B  or  thatoaflar,  tha  falling  to 
daUrar  Mmbar  will  ba  lialiia  for  tha  caah  amount 
tha  maatbw  wodd  hava  tacaiyad  tf  tha  nambar  waa 
abia  to  axaiciaa  tha  wairant  on  tha  axardaa  data, 
which  la  tha  dilbnaoa  batwaan  tha  atrika  ptlca  of 
tha  Indax  wairant  aaUbliahad  at  tha  thaa  tha 
wairanl  waa  pntchaaad,  and  tha  caah  valna  of  tha 
iadax  oa  tha  axardaa  date  aa  aatabilahad  bi  tha 
proapactua.  Bacauaa  td  tha  tlma  dltbranoaa.  tha 
caah  vahw  oa  axardaa  data  of  aooa  focaign  Indax 
wananta.  •#..  Nikkal  22S  h>dax  Warranta.  la 


securities  are  suspended  according  to 
the  terms  of  the  prospectus,  the  member 
who  failed  to  deliver  would  continue  to 
be  liable  for  damages,  but  the  amount  of 
damages  would  be  established  once  the 
suspension  was  lifted,  or  the  liability 
could  be  satisfied  by  delivery  of  the 
warrants  before  exercises  resume. 

n.  Discussion 

The  Commission  believes  that  NSCC's 
proposed  rule  change  is  consistent  with 
section  17A  of  the  Act  and.  specifically, 
with  sections  17A(b)(3)  (A)  and  (F).« 
Sections  17A(b)(3)  (A)  and  (F)  of  the  Act 
require  a  clearing  agency  be  organized 
and  its  rules  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  its  custody  or . 
control  or  for  which  it  is  responsible. 

The  proposed  rule  change  will  enable 
members  who  are  unable  to  exercise  a 
long  index  warrant  position  because  of 
another  member's  failure  to  deliver 
seoirities,  to  hold  the  other  member 
liable  for  the  value  of  the  exercise. 
Unlike  other  instruments  for  which 
NSCC  has  Uability  notice  procedures 
[e.g.,  convertible  securities  or  securities 
subject  to  a  tender  or  exchange  offer  at 
a  time  certain),  American  style  index 
warrants  are  tmique  because,  while  they 
have  a  stated  expiration,  they  can  be 
exercised  at  any  time  until  their 
expiration  and  the  exercising  holder  can 
obtain  value  before  the  expiration 
date.'"  Under  NSCCs  current  rules,  a 
member  with  a  long  index  warrant 
position  who  fails  to  receive  the  warrant 
and  is  imable  to  exerdse  that  warrant 
cannot  hold  anyone  liable  for  the  value 
of  the  exerdse  because  NSCC's  existing 
liability  notice  procedures  depend  on 
expiration  of.  not  the  exercise  of,  a 
warrant  Thus,  the  proposal  would  adapt 
NSCC's  rules  to  new  securities  for 
which  NSCC  provides  dearance  and  ■ 
settlement  functions. 

The  Commission  believes  the 
proposed  rule  change  is  well  designed  to 
protect  the  interests  of  both  parties  to  a 
trade  in  these  securities.  A  member  with 
a  long  position  in  a  security  with  an 
exerdse  privilege  «vill  be  protected 
against  the  risk  that  a  customer  will 


aatabUahad  Itaaad  oa  tha  doaa  of  tha  atock  maikcl 
In  that  particular  oountiy  on  tha  day  following  tha 
axardaa  data. 

•  U  UAC  78q-KbXS)  (A)  and  (F). 

■'Tha  axardaa  proviiiona  for  moat  indax 
wairaata  alao  raqulia  dalivary  of  tha  warranta  to  tha 
warrant  agant  on  tha  day  of  axardaa.  In  many 
axchai^a  or  tandar  ofiora  for  Mrhich  NSCCt  liability 
notioa  nlaa  wara  originally  daaignad.  It  la  poaaibia 
to  acoapt  tha  ollar  and  dallvar  tha  aacuiitlaa  to  tha 
tandar  agant  aflar  tha  oftar  axpiraa. 
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exerdse  the  warrant  on  settlement  date 
before  the  member  has  received  the 
warrant  from  NSCC  (or  another  NSCC 
member)  to  enable  that  exerdse. 
Similarly,  members  with  short  positions 
in  these  securities  should  benefit  from 
the  proposal  because  NSCC  will  remind 
them,  through  reports  on  T-(-4,  that  they 
face  potential  liability  for  exerdses  if 
they  fail  to  deliver  securities  on  T-t-5. 

NSCC  has  requested  that  the 
proposed  rule  change  be  approved  on  an 
accelerated  basis  because  a  number  of 
index  warrants  are  already  approved  for 
trading  on  the  American  Stock 
Exchange,  the  Chicago  Board  Options 
Exchange,  the  New  York  Stock 
Exchange,  and  the  Pacific  Stock 
Exchange.  Without  a  mechanism  to 
provide  for  damages  when  a  receiving 
member  is  imable  to  exerdse  a  warrant 
because  of  the  delivering  member's 
failure  to  deliver  the  securities  the 
receiving  member  and  its  customers 
could  sustain  a  loss.  Thus,  the 
Commission  believes  "good  cause" 
exists  under  section  19(b)(2)  of  the  Act 
for  approving  the  proposal  prior  to  the 
thirtieth  day  after  publication  of  notice. 

DL  Condusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act,  particidarly  with  section  17A  of  the 
Act.  and  the  rules  and  regulations 
thereunder.  Further,  the  Commission 
finds  that  "good  cause"  exists  under 
section  19(b)(2)  of  the  Act  for  approving 
the  proposal  prior  to  the  thirtieth  day 
after  publication  of  notice. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
above-mentioned  proposed  rule  change 
(FUe  No.  SR-NSCC-90-26)  be,  and 
hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFaiiand. 

Deputy  Secretary. 

[FR  Doc  91-0188  Filed  2-a«;  8:45  am] 

aaxNM  coot  soio-oi-m 


[RaL  Now  28a47:  FHe  Na  8R-OCC-90-09] 

SeH-Reoulatory  Organlzationa;  the 
Optione  Cleartng  Corporation;  Order 
Approving  Propoeed  Rule  Change 
Regarding  Implementation  of  Protect 
Proceduree 

On  August  23. 1990.  the  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a  proposed 
rule  change  (File  No.  SR-OCC-00-09) 
pursuant  to  section  19(b)  of  the 


Securities  and  Exchange  Act  of  1934 
("Ad").>  The  proposed  rula change  will 
allow  OCC  to  implement  protect 
procedures  for  deliveries  of  securities 
that  are  made  on  a  broker-to-broker 
basis.  Notice  of  the  proposed  rule 
change  appeared  in  the  Federal  Register 
on  September  21, 1990.*  No  comments 
were  received.  Iliis  order  approves  the 
proposal. 

L  Description 

The  proposal  will  allow  a  receiving 
clearing  member  ("RCM")  that  is 
entitled  to  receive  securities,*  warrants, 
rights  or  convertible  securities 
(collectively,  "seciirities")  that  are 
subject  to  a  call  or  redemption  offer  or 
other  offer  which  will  expire  to  hold  the 
delivering  clearing  member  ("DCM") 
liable  for  the  value  of  the  (^er  in  the 
event  the  delivery  is  not  made  in  time 
for  the  RCM  to  take  advantage  of  the 
terms  of  the  offer.*  The  protect 
procedures  will  apply  to  transactions  in 
which  the  expiration  date  is  on  or  after 
the  exercise  settlement  date  of  the 
option  contract  or  Market  Basket  In 
addition,  the  protect  procedures  are 
limited  to  deliveries  of  securities  that 
are  made  on  a  broker-to-broker  basis 
and  deliveries  of  Market  Baskets,  and 
will  not  apply  to  deliveries  made 
throtigh  a  correspondent  clearing 
corporation  ("CCC)  such  as  National 
Securities  Clearing  Corporation  and 
Midwest  Clearing  Corporation.* 

A  delivery  will  be  deemed  to  be  a 
"timely"  delivery  if  it  is  made 
sufficiently  in  advance  of  the  latest  time 
at  which  securities  may  be  surrendered 
under  the  terms  of  the  offer  or  the 
expiration  of  the  protect  period, 
whichever  is  later  (coUectively. 
"expiration  time").*  In  order  to  receive 


>  IS  U£.C  78a(b)  (1988). 

■  Sacoiltlea  Exchanga  Act  RaL  No.  2S434 
(Saptember  14,  ISSO),  SS  FR  38888. 

■  Tha  RCM  may  ba  antitlad  to  racaiva  aacnritiaa 
ai  a  latult  of  axerdaing  a  call  option  contract,  baing 
aui^ed  an  axardaa  on  a  abort  poaition  In  ■  put 
option  contract  or  at  a  raault  of  purchaaing  a 
MarkatBaakeL 

*  OCCa  propoaad  rule  change  addreaaea  tha  right 
of  tha  ROM  to  receive  tacuritie*  which  an  aubiad 
to  an  offar  which  will  axpira.  including  tandar  or 
exchange  ofiera. 

*  Tha  majority  of  OCC  atock  optioa  axardaaa  are 
aubmlttad  to  a  CCC  for  aattlament  and  ara  aub^ad 
to  tha  nilaa  and  procadurea  of  dia  CCC  In  aettling 
theaa  tranaactiona,  OCC  raliaa  on  tha  protad 
procaduraa  of  the  CCC  to  provide  protection  for  the 
RCM.  Bacauae  In  certain  Inatanoaa,  auch  aa  during 
tha  pendancy  of  a  tender  or  exchange  offer, 
aettlemanta  of  axardaaa.  aaaignmanta  of  atock 
opUona,  and  purchaaea  of  Market  Baaketa  cannot  ba 
aettlad  throng  a  CCC  OCC  ballevaa  it  U 
appropriate  to  Implement  Ita  own  protad 
procaduraa. 

*  Tha  expiration  date  for  tha  tandar  or  exchanga 
offar  ia  aat  on  a  caaa-by-caaa  baaia  by  tha  partiaa  to 
the  underlying  tranaaction  (t^g.,  aoquialtion,  merger 


the  benefit  of  the  offer  in  the  event  the 
securities  are  not  delivered  by  the 
expiration  time,  the  RCM  *  must  deliver 
to  the  DCM  a  liability  notice  no  later 
than  9  a.m.  Central  Time  on  the  business 
day  preceding  the  expiration  date. 
When  the  RCM  issues  a  liability  notice, 
OCC  will  generate  a  message  on  the 
DCM's  computer  terminal  advising  the 
DCM  that  OCC  has  received  a  copy  of 
the  liability  notice.*  Once  the  RCM 
issues  a  liability  notice,  the  RCM  may 
not  issue  a  buy-in  notice  for  the  same 
fail-to-receive.* 

Although  the  liability  notice  is  issued 
to  the  DCM,  the  RCM  may  look  to  the 
"defaulting  party"  »*  for  delivery  of 
securities  or  the  benefit  of  the  offer.  In 
the  event  of  an  untimely  delivery  of 
securities  that  are  subject  to  a  put 
option  contract  the  DCM  will  be  the 
"defaulting  party."  In  the  event  of  an 
untimely  delivery  of  securities  that  are 
subject  to  a  call  option  contract  or  a 
Market  Basket  OCC  will  be  the 
"defaulting  party." »» 


or  raorganization).  The  time  required  for  the  RCM  to 
turnaround  and  tender  the  tecuritiei  may  vary 
widely.  The  IX^  in  order  to  avoid  Uability,  ia 
responaible  for  making  a  prompt  delivery  opon 
liauance  of  the  liability  notlca. 

'  For  puipoaea  of  identifying  the  RCM  and  the 
DCM  with  reaped  to  die  delivery  of  secuiitiea.  the 
writer  ia  tha  RCM  and  the  holder  is  the  DCM  when 
a  put  option  contract  ii  exerciaed.  When  a  call 
option  contract  ia  exercised  or  a  Market  Baaket  ia 
purchaaad  the  holder  of  the  option  oontrad  ia  the 
RCM  and  the  writer  ia  the  DCM. 

*  Tha  liability  notice  lervea  aa  official  notice  to 
the  "defaulting  party"  that  in  the  event  of  an 
untimely  delivery,  the  RCM  will  hold  the  "defaulting 
party"  liable  for  the  termi  of  the  offer.  Purtuant  to 
OCC  Rulea,  the  DCM  and  the  RCM  are  required  to 
notify  OCC  promptly  «vhen  a  delivery  haa  been 
made.  Conaiatant  with  thaaa  Rulea.  OCC  will  not 
charge  the  VQtt  account  nnlaaa  OCC  receivea  an 
affirmative  notice  that  the  DCM  haa  defaulted  on  a 
delivery  of  tecuritlea  that  are  aobied  to  an  expiring 
offer,  lima,  although  the  Uability  notice  1*  iaaued  to 
the  DCM.  OCC  will  raoetve  a  copy  of  die  liability 
notice  even  In  lituationa  in  which  OCC  ia  not  tha 
"defaulting  party." 

*  OCC  rule  910  providee  that  a  RCM  may  buy-in 
all  or  any  part  of  tha  aacnritiaa  neoeaaaiy  to 
complete  the  required  delivery  in  the  event  OCC  or 
the  DCM  doet  not  debver  on  the  exerdae  eettlement 
date  or  within  a  pennitted  period  following  the 
exerdse  settlement  date. 

>■  The  term  "defaulting  party,"  as  it  is  used  in  this 
context  only  refers  to  the  failure  to  make  a  timely 
delivery  of  sacurities  that  are  subject  to  an  expiring 
offer  and  should  not  be  confused  with  s  "defaulting 
party"  that  fails  to  meet  Its  settlement  obligationa. 

>>  Pursuant  to  OCC  Rulea,  OCC  guarantees 
performance  of  the  option  contrad  to  the  holder  of 
the  option  contrad  [i.».,  delivery  of  the  underlying 
•ecttritiea  in  tha  case  of  a  call  option  contrad  or 
Market  Baaket,  and  payment  of  funds  in  the  case  of 
a  put  optloo  contract).  Althoo^  OCC  is  the 
"defaulting  party"  when  the  fail-to-deliver  Involvea 
a  0*11  option  contrad  or  tha  purchase  of  a  Markd 
Baaket,  OCC  may  effectively  pass-through  that 
liability  to  the  DCM. 
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n*  DCM  and  tke  BCM  wili  be 
respoeWe  fcr  uHltif  the  ckiim  outoide 
gf  OCC  wb«i  tfaa  fiiU-to-deliver  involvee 
a  put  ofMoD  Gsafract**  However, 
becauae  OCC  guarantee*  delivery  of  the 
imderiytng  aecuritiea  oa  an  exercised 
call  optioB  contract  or  the  purchaae  of  a 
Market  Beaket  OCC  will  be  Dable  to  the 
RCM  for  the  damages.  In  auch  a  case, 
OCC  wffi  notify  the  DCM  of  the 
payment  to  the  RCM  and  the  DCM  in 
turn  wilt  be  Uabte  to  OCC 

The  Commission  believes  OCC's 
prapoeed  role  change  ta  oonaiateni  with 
the  Act.  in  paiticnler.  Sectka  17A. 
SperififaUy.  the  Coramisston  believe* 
the  propoeat  i*  consieteat  with  section 
17Atl4(3MF)  of  tke  Act  which  requires, 
among  other  things,  that  the  nUes  of  a 
clearing  agency  1^  desigaed  to  promote 
prompt  and  accurate  clearance  aod 
settl^ent  of  securities  tcaaaactioos  aod 
to  assure  the  safeguardSag  of  securities 
and  funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  Is  responsible. 

Currently,  C)CCs  rules  do  not  address, 
expressly,  allocating  liability  for  losses 
to  RCM*  far  fail*-to-daIiver  outside 
CCC*  that  iavolve  securities  that  are 
subfect  lo  ao  faapending  exchange  offer, 
tender  offer  or  other  offier  which  will 
expire.'*  The  proposal  addresses  this 
prablam  by  holding  the  DCM  liable  for 
dsMMgea  if  the  DCM  doe*  not  deliver  the 
securities  by  the  delivery  time  thai  wiM 
aRow  the  RCM  to  take  advantage  of  the 
offer  prior  to  it*  expiratioa  or  tl^ 
expiration  el  the  peetect  period,  if  any.'* 
Thus,  the  Comniasion  believes  that  the 
proposed  rule  change  it  well  designed  to 
protect  the  right*  of  OCC  clearing 
meaben  to  receive  tha  henefil  of  an 
exdnage  offer,  tender  offer  and  other 
ofreis. 

The  w^ff^ffnf^  of  option*  on 
uadedgring  eecariftie*  %vhen  there  is  a 
teadsr  or  eNchaoge  offer  for  a  n^dfieant 
portion  of  the  ovtstantfing  shares  creates 


OCCt  NipMiWHtal*  Ik*  hiUw  i«  •  ynl  opdMi 
cuutiMl  wrflidinpid  warn  Iki 
txirdM  prio*  ia  dtUvwwl  t*  te 


nm  jW<Mivny  i* 

lOpdMI 

dswtng 


a  potentW  "akart  aqneeie."  With  OCCa 
own  pmtect  pmradiina  ta  place.  OGC 
clearing  menbccs  erii  ba  paolected  in 
the  event  the  DCM  doea  not  maha  a 
timely  deftvery.  OOCa  propoaal  will 
increase  tfaa  certataty  that  Ibeae 
aflectad  clearing  ■embers  who  have 
compttad  witb  the  procedure*  lor  filing  a 
claim  wiH  not  be  denied  the  opportanity 
to  benefit  from  an  offering  due  to  a 
DCM'a  failure  to  deliver  the  securities. 

OCC  clearing  members  often 
participate  in  an  offer  on  behelf  ef  e 
customer  and.  to  the  extent  the  member 
is  denied  the  opportunity  to  participate 
in  the  offer,  the  eestomer  may  soffer  a 
loss.  To  the  extent  tftat  the  OCC  clearing 
member  is  acting  on  behalf  of  the 
clearing  member's  customer,  the 
protection  under  this  proposal 
e^ectively  inures  to  the  benefit  of  the 
custome%t>f  the  OCC  clearing  member 
or  to  the  »enefit  of  the  beneficial  owner 
of  the  subeet  securities.  Thus,  the 
Commission  believes  the  proposal 
promotes  the  protection  of  investors 
consistent  wi^  section  17AfaH2)  of  the 
Act. 

ni.  Cand— ion 

For  the  reason*  stated  ri>ove,  the 
Commissioa  finds  t)iat  OCCs  proposed 
rule  change  is  consistent  with  section 
17A  of  the  Ad 

It  m  therefon  ordered,  pursuant  to 
section  tttkMZ)  ef  the  Act.  that  tfie 
proposed  rule  change  fSR-OCC'IKM)9) 
be,  and  hereby  ia,  approved. 

For  the  Commission,  by  the  Dlviaion  of 
Maiiiet  Reguhition,  pursuant  to  delegated 
authority. 

Datedr  Pebniery  4,  M91. 

Margarat  n.  McFsrimd. 

Deputy  Secretary. 

[FR  Doc  91-3187  Filed  ^■«-el:  8:45  am] 
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f  Opportunity  For 
Hoaring:  AmduraCoip. 

February  5. 1991. 

Notice  ia  hereby  ^ea  that  Amdaia 
Coipuiatfuw  (the  "A^iicanr*)  ha*  filed 
an  application  under  clause  (H)  of 
section  S10(b)tl)  of  the  Trust  Indenture 
Act  of  laea  idia  "Act")  to  obtain  a 
finding  tiat  the  trasteeahip  af  i'int 
PtdeBty  Bai^  N.A.,  of  New  Jersey  (the 
"Bank"%  under  two  existing  indentures, 
dated  a*  ef  luaa  1. 1967  It^md  to 
kesein  aa  the  "MV  Qo^ified 
Indenture**]  aoi  fnne  1, 1M8  [referred  to 
herein  a*  the  "TWB  Qualified 
Indenture"),  respectively,  under  each  af 
which  cartiAcata*  evidockig 
oonvei'tible  sabotdinated  debentures 


have  been  issaed.  ia  not  so  hkely  to 
involve  a  noterid  conifiet  of  interest  as 
to  make  it  oecassary  in  the  pofclic 
interest  or  for  Ike  protection  of  investota 
to  ifiaqaaify  &a  Wok.  from  acting  a* 
trustee  under  any  of  soeh  indentures. 
Section  3M(b)  of  the  Act  provides,  in 
part,  ttiat  if  aay  tadentorc  tmatee  has  or 
shall  aci)uire  any  conflicting  interest  and 
if  the  default  to  widch  the  ceirflicting 
interest  rriala*  ha*  not  been  cored, 
waived  or  otberwiae  riirainated  within 
90  day*  of  aacertainkig  that  the  trustee 
ha*  snch  a  conAicttag  interest,  the 
trustee  shaU  within  tihat  90  dlay  period 
either  eliminate  the  confKcting  interest 
or  resign  as  trustee.  Section  3IQ(b) 
further  provides,  with  certain 
exception*,  that  an  indentiae  tmetee  . 
shall  be  deemed  te  have  a  conflicting 
interest  if  the  indenture  secmrties  are  in 
default  (a*  defined  in  the  indentme,  bot 
exclusive  nf  any  period  of  grace  or 
reqiareoKnt  of  notice)  and  the  trustee  is 
also  trustee  under  another  indwiture 
under  which  securities  of  die  same 
obligor  apoB  the  kidenture  securities  are 
ontstanding. 
The  Applicant  alleges  that 

1.  In  June  1987,  the  Applicant  iseoed 
twelve  million  five  hundred  thousand 
dollars  ($12,500jO(X^  principal  amount  of 
4V«9E  Convertible  Subordinated 
Debentnres  due  Jtme  1, 1992,  under 
indentm-e  dated  ^l^e  1, 1967,  between 
the  Applicant  and  Continental  Ilhnois 
National  Bank  and  Trust  Company  of 
Chicago,  N.A.,  as  trustee  (rrierred  to 
herem  aa  "Continentar),  The  1967 
Qualified  Indenture  was  filed  wi^  the 
Securities  and  Exchange  Commission 
("Commission"]  and  was  qualified 
under  the  Act  on  May  25, 1967,  pursuant 
to  the  Applicants  registration  statement 
on  Form  S-1  (File  No.  2-26489).  The  1967 
Qualified  Indenture  was  qualified  under 
the  Act  on  Form  T-1  (File  No.  22-*mr\. 

2.  In  June  1968,  the  AppBcant  issued 
eighteen  million  dollars  ($18,000,000) 
principal  amount  of  5Vi%  Convertibie 
Subordinated  Debenture*  doe  June  1, 
1993,  imder  an  indentive  dated  June  1, 
1968  between  the  Applicant  and  First 
National  City  Bank.  NA^  as  trustee 
(referred  to  herein  a*  "FNCB").  The  1968 
Qualified  Indenture  was  filed  with  the 
Commiesion  and  was  qualified  under 
the  Act  Oo  Auguat  2, 1983.  Norwest 
Bank,  NJL.  (referred  to  herein  a* 
"Norwaat")  heraaa  auccesaar  tra»tee 
under  the  1968  Qualified  bideature. 

3.  On  April  2, 1990,  the  Applicant  filed 
a  voluntary  petition  for  reHef  onder 
chapter  11  of  title  11  of  Ae  UnHed  States 
Bankruptcy  Code. 

4.  Nerweat  and  Continent^  gave 
notice  to  the  Applicant  ttiat  th«^  were 
resigning  e*  tmatee  under  tfte  1960 


Qualified  Indenture  and  1967  Qualified 
Indenture,  respectively,  effective  upon 
the  appointment  of  a  aucceaaor  trustee. 

5.  On  June  29. 19ga  the  Bank  became 
aucceaaor  truatee  under  the  1968 
Qualified  Indenture  in  accordance  with 
proviaiona  of  the  1968  Qualified 
Indenture  and  the  Act  and  the  Bank  ia 
currently  aerving  aa  the  truatee  under 
the  1968  Qualified  Indenture. 

6.  The  Applicant  deairea  to  appoint 
the  Bank  aa  aucceaaor  trustee  under  the 

1967  Qualified  Indenture  and  the  Bank  is 
willing  to  serve  as  successor  trustee 
under  the  1967  Qualified  Indenture. 

7.  Because  the  Bank  serves  aa  a 
successor  trustee  under  the  1968 
Qualified  Indentiire,  and  would  serve  as 
successor  truatee  under  the  1967 
Qualified  Indenture,  the  Commission 
has  not  been  afforded  the  opportimity 
that  it  ia  normally  afforded  at  the  time 
the  indenturea  were  qualified  under  the 
Act  to  determine  whether  the  Bank'a 
becoming  truatee  under  both  indenturea 
ia  ao  likely  to  involve  a  material  conflict 
of  intereat  aa  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  the  Bank  from 
acting  as  trustee  under  both  indentures. 

&  The  1967  Qualified  Indenture  and 

1968  Qualified  Indenture  are  wholly 
unseciued,  and  are  on  parity  with  one 
another.  Neither  the  1967  Qualified 
Indenture  nor  the  1968  Qualified 
Indenture  provide  for  cross- 
collateralization  or  cross-defaults  and. 
accordingly,  a  default  under  one 
indenture  does  not  give  riae  to  a  default 
under  the  other  indenture. 

9.  Any  differencea  that  exiat  among 
the  1967  Qualified  Indenture  and  the 
1968  Qualified  Indenture  are  unlikely  to 
cauae  any  conflict  of  interest  of  the 
Bank'a  concurrent  truateeahip  under  the 
indenturea. 

The  Applicant  haa  waived  notice  of 
hearing,  and  any  and  all  righta  to  specify 
procedures  under  rule  8(b)  of  the 
Commission's  Rules  of  Practice  in 
connection  with  this  matter.  For  a  more 
detailed  statement  of  the  matter  of  fact 
and  law  asserted,  all  persons  are 
referred  to  the  application,  File  No.  22- 
20623,  which  ia  a  public  document  on 
file  in  the  office  of  the  Commiaaion'a 
Public  Reference  Section,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 

Notice  ia  further  given  that  any 
interested  peraon  may,  not  later  than 
March  4, 1991,  requeat  in  writing  that  a 
hearing  be  held  on  thia  matter,  atating 
the  nature  of  hia  intereat  the  reaaona  for 
auch  requeat  and  the  iaauea  of  law  or 
fact  f  aiaed  by  the  application  that  he 
deairea  to  controvert  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereoa  Any 
such  request  should  be  addressed  to: 
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Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sbvet  NW.. 
Washington,  DC  20549. 

At  any  time  after  March  4, 1991,  the 
Commission  may  issue  an  order  granting 
the  application  uix>n  such  terms  and 
conditions  aa  the  Commiasion  may  deem 
neceaaary  or  appropriate  in  the  public 
intereat  and  for  the  protection  of 
inveatora,  unleaa  a  hearing  ia  ordered  by 
the  Commicsion. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegate 
authority. 

Moigatet  H.  McFariond, 
Deputy  Secretary. 
[FR  Doc.  01-3185  Filed  2-8-81;  8:45  am] 


[RaL  Na  IC-17M0;  Fie  Na  812-7626] 

Tho  Mutual  Ufo  inouronco  Ca  of  Now 
York,  ot  at 

February  4, 1991. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act") 

APPLICANTS:  The  Mutual  Life  Insurance 
Company  of  New  York  ("MONY"), 
MONY  Variable  Account  A  ("MONY 
VA-A"),  MONY  Variable  Account  L 
("MOI«rY  VA-L"),  MONY  Variable 
Account  S  ("MONY  VA-S") 
(coUectively,  the  "MONY  Variable 
Accounts"),  MONY  Legacy  Life 
Insurance  Company  ("MONY  Legacy"). 
MONY  Legacy  Variable  Account  A 
("Legacy  VA-A"),  MONY  Legacy 
Variable  Account  L  ("Legacy  WA-L"), 
and  MONY  Legacy  Variable  Account  S 
("Legacy  VA-S")  (coUectively,  the 
"Legacy  Variable  Accounts") 
(collectively.  "Applicants"). 
RCLEVANT 1040  ACT  sccTiONt:  Order 
requested  under  section  17(b)  of  the  Act 
exempting  Applicants  fiom  the 
provisions  of  Section  17(a)  of  the  Act 

•UMMARV  OP  THI  APPUCATION: 

Applicants  aeek  an  order  exempting  to 
the  extent  neceaaary  the  transfer  of  the 
assets,  reserves  and  liabilities  of  the 
Legacy  Variable  Accounts  into  the 
MONY  Variable  Accounts  in  connection 
with  the  merger  of  MONY  Legacy  into 
MONY. 

nuNQ  DATC:  The  application  was  filed 
on  November  9, 1990  and  amended  on 
January  16, 1991  and  January  31, 1991. 
HEARINQ  ON  NOTmCATKM  OP  NIAMNQ: 
If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  peraon 
may  request  a  hearing  on  this 
application  or  ask  to  be  notified  if  a 


hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p  jn.  on 
February  27, 1991.  Requeat  a  hearing  in 
writing,  giving  the  nature  of  your 
intereat  the  reaaon  for  the  requeat  and 
the  iaauea  you  conteat  Serve  the 
Applicanta  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or,  for 
lawyera,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

AOONttStS:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Applicants,  c/o  The  Mutual  life 
Insurance  Company  of  New  Yoric,  1740 
Broadway,  New  YoA,  New  Yoric  10019. 
PON  PUHTNCR  MPORMATION  CONTACT. 

Wendy  B.  Finck,  Staff  Attorney,  (202) 
272-3045,  or  Nancy  M.  Rappa,  Senior 
Attorney,  (202)  272-2622,  Office  of 
Insurance  Products  and  Legal 
Compliance  (Division  of  Investment 
Management). 

•tIPPLEMCNTANV  MPONMATIOtt:  The 

following  is  a  stmunary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  peraon  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  253^300). 

^nilicant'a  Representations 

1.  MONY  ia  a  mutual  life  insurance 
company  and  MONY  Legacy  ia  a  atock 
life  insurance  company,  both  organized 
under  the  laws  of  the  State  of  New  York. 
MONY  Legacy  is  a  wholly-owned 
aubaidiary  of  MONY. 

2.  The  MONY  Variable  Accounts, 
established  by  MONY  as  separate 
investment  accounts  punuant  to  New 
York  law,  are  registered  with  the  SEC  as 
unit  investment  trusts  under  the  Act  A 
registration  statement  has  been  filed 
with  the  SEC  for  each  of  the  MONY 
Variable  Accounts  in  connection  with 
the  Merger  described  below.  The  Legacy 
Variable  Accounts,  separate  investment 
accounts  established  by  MONY  Legacy 
under  New  York  law,  are  registered  with 
the  SEC  as  unit  investment  trusts. 

3.  MONY  VA-A  will  be  used  to 
support  flexible  payment  variable 
annuity  contracts  ("FPVA  Contracts"). 
MONY  VA-L  wiD  be  used  to  support 
flexible  premium  variable  life  contracta 
("FPVL  ContracU").  MONY  VA-S  will 
be  used  to  support  variable  life 
insurance  wiUi  additional  premium 
option  contracts  ("VLI  Contracts") 
(collectively,  the  FPVA  Contiacts,  FPVL 
Contracts,  and  the  VLI  Contracts  are  the 
"ContracU"). 

4.  Legacy  VA-A  is  used  to  support 
FPVA  Contracts.  Legacy  VA-L  is  used 
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to  Mfpart  FPVL  Cgnfcacto.  Legacy  V  A- 
Sto  MMd  Id  swppoit  VU  Coitncts. 
&.  TWLBfsqr  Vuiabii  AccooBl*  aca; 

and  thcMONY  VatiaUB  Aecevnta  wiU 
kav  dMdad  into  adbaccoMBttw  each  of 
which  iowwata  ia  catnap  oiiim 
portMtaa  of  tha  MONY  Sedaa  Pimd.  Inc. 
(tha  "MONY  Satiea  Pand")  or  tha  Qoaat 
for  Yaka  AcomlMiaD  Tnat  (Iha 
"QuealTniar'). 

e.  The  MONT  Saiiaa  Fwid  aod  tbe 
Qoaat  Inat  a»  opan-aad  divenifiad 
mnnnamant  jirniatiaiiiif  rnmpiinina 
re^tan4  undar  tha  Act  MONY  life 
Ineuiaaca  Compopy  of  Aateika 
("MONY  Araarica"!  i»  tha  inveatmant 
advkar  to  MONY  Seiiet  Fund;  Quest  far 
Valiia  Adviaoca  it  tha  iaveetment 
adviser  to  tha  Quest  Trust.  The  MONY 
Series  Pmd  offers  its  shares  to  various 
MOffY  America.  Keyuota  Series  and 
MOfff  Legaqr  Yaiiabie  Accounts  in 
connectioD  witfi  ttie  safe  of  Contracts. 
The  Quest  Ihat  offers  its  riiares  to 
varfons  MONT  America  and  MONY 
Legacy  Variable  Accounts  in  cuiuiection 
with  fta  sals  afOBotoacts.  R  ia 
anticipated  iat  shvaa  of  MONY  Series 
rnwi  aad  of  tba  Qisest  Trust  win  b«  sold 
to  MONT  Vactabb  AcconI  A  ia 
cowacttsB  witk  tha  sak  ol  tka  FPVA 
CoiKracta  pvsvieoaly  ianad  by  MONY 
Legacy  and  lobe  iaauad  by  MONY;  thai 
shares  of  MONY  Series  Fund  will  be 
sold  to  MONT  VariaMe  Account  L  in 
coMactioa  wlfc  tha  FPVL  Osatracts 
pfaviaaa^y  iisws  dtqr  MONY  Lagscy  for 
wfaidk  addjtional  ptaaiaa  payiaantw 
may  W  aada  to  MONY  Vwiable 
Account  Laa  a  Ksiilt  of  Iba  Merger  and 
to  MONY  Variable  Accoant  S  in 
connaetiea  with  tha  VLi  Contracts 
previoaaty  iaauad  by  MONY  Legacy  for 
whkb  additional  psassium  payaienta 
may  ba  Biada  to  MONY  Variflhla 
AccoiBt  &aa  a  lasalt  of  tha  Merger. 

7.  TbaPFVL  Contcacts  provide  for  the 
dedadtoa.  of  7.OT  of  each  premium 
payneat  to  coaipeasate  for  expenses 
aaaadated  wMb  tfia  dislribattea  of  tfw 
FPVL  Csaiiactac  2S%  of  aad>  p«saihim 
payawnt  tooaaopaaaate  fee  pseomua 
tfraafhiae}  taxaa  imposed  by  the  various 
states;  a  dacbaiag^oa»ngaal  deferred 
sales  ckaiaa  based  upon  aggiagato 
premituaa  up  to  an  aoeuat  stated  ia  the 
FPVL  Caateactoimposad  upon  hili 
sunaadas  at  Ispaa,  wUch  begins  at  22Sk 
(15%.  fat  inaarada  with  an  attaiaad  age  af 
79-75  at  tha  liaae  of  iasuaace)  and 
reduces  to  saia  oa  and  ^ter  the 
fourteenth  Gootract  aailvecsaiy;  oa  a 
montUy  basis  chaigpe  fst  the  csat  of 
IT— 'M'fr  a  BMOIhly  administrative 
ckaige  whkb  tedooas  altar  tha  first 
contract  year  and  on  a  daily  basis  a 
mortality  and  expense  risk  charge 
equivalent  to  an  annual  rate  of  .80%^  In 


addition,  a  traaafar  charge,  cuzrantly 
$15,  wiH  be  bapoaad  lot  each  transfer  ia 
excess  of  4  per  year  and  a  partial 
sucrendar  charge  of  $25  wiU  be  ifl^naed. 

•k  The  VU  Coniiacta  pnvidi  for  the 
deducUoB  of  a  daJnirad.  praiiiiaia 
expeaae  chatga  ia  ten  aqaal  iaatallments 
agpagatiag  XJS/H  of  aacn  piemisBS  paidi 
a  decliatof  coBtingaat  dafenad  saks 
diatge  wbkfa  begiaa  atK  aad  leducea 
to  xero  on  the  ninth  conitact 
anniversary  fbUowing  the  most  recent 
Increase  in  specified  amouat  (if  any);  on 
a  monthly  basis,  charges  for  coal  of 
insurance;  and  a  mooiiily  administrative 
charge  which  equals  $7.50  per  month 
until  the  first  contract  annivetaary  and 
$2.50  per  month  thereafter  and  on  a 
daily  basis,  a  mortab'ty  and  expense  risk 
diaige  equivalent  to  an  annual  rate  of 
.85%.  Ia  addittoa,  a  toaaafar  chaifB. 
currently  $15,  will  be  imposed  for  each 
toaasfer  ia  excess  of  4  per  year. 

9.  The  FPVA  Contracts  have  beea 
issued  in  two  forms  ('TPVA  Contracts  I 
and  n").  They  are  designed  for  use  by 
individuals  to  fund  retirement  plans, 
which  may  or  may  not  quaC^  for 
special  federal  income  tax  treatment,  by 
providing  for  ttie  accumulation  of  ca^ 
values  on  a  variabfe  basis  and  the 
payment  of  aanuity  benefits.  Tha  FPVA 
Contxacta  provide  for  the  deduction  of  a 
contingent  deferred  sales  charge 
("surrender  chargel.  Uider  FPVA 
Contract  L  after  the  firat  contract  year 
(if  no  prior  partial  suR^ders  have  been 
made  during  that  contract  year],  up  to 
10%  of  tha  cash  value  oaay  be 
withdrawn  withoat  charge.  Otherwise,  a 
surrender  charge  wiU  be  imposed,  which 
will  never  exceed  5%  of  the  total 
purchase  paymenta  made  in  the  contract 
year  of  surraoder  and  during  the  5 
preceetfing  years.  Dnder  FPVA  Contract 
II,  up  to  10%  of  the  cash  value  may  be 
withdrawn  without  charge  if  no  other 
partial  surrenders  have  been  made 
during  that  contract  year.  Otherwise,  a 
smieudei  charge  wii)  be  hnposed,  which 
will  never  exceed  7%  at  total  pnrchase 
payments  made  and  which  reduces  to 
zero  over  seven  year*  for  parchaoe 
payaiento  arade  prtor  to  die  contact 
year  of  snrrender  and  Ae  ppeeeding 
seven  fbU  caa^aet  yecv»  On  each 
contract  annivetsary  prior  to  the  araadty 
eemraencemeBt  dato,  ea  the  annuity 
cemmanceaient  deto,  and  on  fcfi 
surrender  of  the  contract  an  arniaal 
contract  chaiyB  tor  administralive 
expenaea  ie  deducted  fron  cadt  vake. 
The  comnt  adndnialrativa  charfe  ia  $30. 
In  additkn.  a  daily  chaigew  e<tuivakat  to 
an  annnal  rato  of  1,25»,  will  be 
deducted  to  compensate  fat  Bortabty 
and  expenae  risks.  Under  FPVA 
Contract  L  a  transfer  ciiarge,.  curreatly 


$15,  willbe  bapoaed  for  each  tensfer  ip 
exeesa  of  4  traaskta  to  a  coatract  year 
to  campesiaate  for  the  ooeto  of 
effsctaattos  traasfata.  Under  FPVA  A 
no  tranafaf  charge  k  coBcndyiaqioBed, 
but  the  taavanoB  ooBpaaks  have 
reserved  the  tiigfit  to  impose  u|p  to  a  $25 
charge  ior  ea^  txanskc  Deductkna 
may  be  made  froM  pvchaoe  payments 
for  premium  or  siaitfar  taxes  with 
respect  to  futate  paiymmM. 

10.  Ab  Agreement  and  Flan  of  Merger 
has  been  enfereff  into  oerween  MuriY 
Legacy  and  MONY  parsaant  to  vriiicfa 
MONT  Legacy  wiB  merge  faito  MONT 
(the  "MergerT  in  attoiiknce  wftft  the 
laws  of  New  Yoric  opon  receipt  of  dl 
necessary  conaenta  and  approvals  of, 
permits  and  exemptions  from,  and 
assurance  of  no  ofo|ection  to  the 
proposed  Merger  bam  die  appropriato 
governmental  authorities.  The  Board  of 
Trustees  of  MONT  and  the  Board  of 
Directors  of  MOPTT  Legacy  have 
approved  the  Merger,  in  part  because  of 
a  change  in  the  insurance  taw  of  the 
State  of  New  Toric  which,  vt^en  the 
Legacy  Variable  Accounts  were 
estabRsfaed,  prevented  MONY  from 
issuing  contracts,  including  the 
Contracts,  which  do  not  partidapte  in 
its  divisible  surphis.  With  the  change  in 
the  taw.  significant  savings  could  result 
from  mer^ng  MONT  Legacy  into 
MONY.  When  the  merger  l>ecomes 
effective,  MONT  wiU  become  the 
depositor  ot  and  will  l>acome  obligated 
under,  the  Contracts,  and  the  assets, 
reserves,  and  other  liabilities  of  the 
Legacy  Variabk  Accounts  (to  wtiich 
purchase  payments  are  aOocated  prior 
to  the  Merger)  will  become  the  assets, 
reserves^  and  UatMfities  ef  the  MONY 
Variabk  Accounts.  Because  thk  wiQ 
occur  by  operation  of  law,  MONY  will 
advise  the  MONY  Series  Fund  the  Quest 
Trust  when  the  Merger  becomes 
effective  and  will  request  that  MONY  be 
reflected  as  the  new  bolder  of  the  shares 
on  their  respective  records.  Following 
the  Marges.  MONY  will  accept 
additional  prenuuna  or  purchase 
p^meats  under  the  Contracts,  ax 
accordance  wi^  tlieir  terms.  In  additiee. 
MONY  will  aeU  aaw  FPVA  Coateacts 
identical  ia  all  material  rejects,  except 
for  the  change  in  depositor,  to  te 
Contracto  pievkaaly  registered. 
Regis Iratien  statemeate  for  each  ef  the 
Contracto  the  otalitatieas  of  whkb  wiH 
become  obligatkiie  of  MONY  aa  a  result 
of  the  Meiger  have  beea  filed  %vilh  the 
SEC  Cepka  ef  the  new  proopectuses, 
along  with  a  letter  explaininethe  Merger 
and  a  aetke  lefkctii^  the  fact  th^  the 
Contacte  becooM  obMgatinna  of  MONY 
and  wauU  thereafter  be  funded  by  the 
MONY  Variabk  Acceuots.  will  be  seat 
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to  each  contractholder.  Applicattons 
will  thereafter  be  filed  pursuant  to 
section  8(f)  and  rule  8f-l  thereunder  for 
an  order  of  the  SEC  declaring  that  each 
of  the  Legacy  Variable  Accounts  has 
ceased  to  l>e  an  investment  company. 
ConsMtent  with  the  provisions  of  the 
Act  and  the  insurance  law  of  the  Stete 
of  New  York,  the  Merger  will  not  be 
submitted  to  contractholders  for 
approval.  The  Merger  will  be  effected  at 
the  rektive  net  asset  values  of  the 
securities  to  be  exchanged.  The  l>enefits 
provided  by  the  Contracts  will  not 
change,  nor  will  any  of  the  changes  and 
deductions  imposed  under  the  Contracts 
increase. 

11.  Sectton  17(a)  of  the  Act  provides 
generally  that  it  is  unkwful  for  any 
affilkted  person  of  a  registered 
investment  company,  acting  as 
principal,  knowingly  to  purchase  any 
seciuity  or  other  property  from  such 
regutered  investment  company.  Section 
17(b)  of  the  Act  provides  generally  that 
the  SEC  may  grant  an  order  exempting  a 
transaction  otherwise  prohibited  by 
section  17(a)  if  the  SEC  finds  that  (1) 
The  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid  or 
received,  are  reasonable  and  fair  and  do 
not  involve  overreaching  on  the  part  of 
any  person  concerned.  (2)  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned,  and  (3)  the  proposed 
transaction  U  consistent  with  the 
general  purposes  of  the  Act  The  Merger 
arguably  k  subject  to  the  provisions  of 
section  17(a)  of  the  Act  because  it  could 
be  viewed  as  investment  companies  (the 
Legacy  Variable  Accounts)  selling 
asseto  to  other  investment  companies 
(the  MONY  Variable  Accounts]  which 
are  affiliated  because  MONY  Legacy, 
the  depositor  of  the  Legacy  Variable 
Accounts,  is  a  wholly-owned  subsidiary 
of  MONY,  the  depositor  of  the  MONY 
Variable  Accounts.  Applicants  request 
an  order  of  the  SEC  pursuant  to  section 
17(b)  of  the  Act  to  the  extent  necessary 
to  exempt  the  Merger  from  the 
provisions  of  section  17(a)  of  the  Act. 
The  sole  purpose  of  requesting  this 
exemptive  order  is  to  remove  any 
uncertainty  w^ch  might  exist 
concerning  the  apptkabillty  of  section 
17(a)  of  the  Act  to  the  Merger. 

12.  Rule  17a-8  under  the  Act  exempts 
certain  mergers  of  affiliated  investment 
companies  from  the  provisions  of 
section  17(a)  of  the  Act  provided  certain 
conditions  are  met  Although  exemption 
under  rule  17a-8  is  not  available  in  thk 
case.  Applicante  contend  that  the 
Merger  falls  within  the  spirit  and  intent 
of  rule  17a-8  because  the  Merger  would 
be  effected  at  die  relative  net  asset 


values  of  the  securities  to  be  exchanged. 
No  charges,  costs,  fees,  or  other 
expenses  will  be  incurred  by 
contractholders  as  a  result  of,  or  k 
connection  with,  the  Merger.  No  tax   . 
liability  will  be  imposed  on 
contracth(riders  aa  a  result  of  the 
Merger.  MOISTY  will  bear  all  charges, 
costs,  fees,  or  other  expenses  arisiog  in 
connection  with  die  Merger.  Thus,  toe 
Merger  will  not  result  to  dilution  of  the 
economic  kteresto  of  the 
contractholders. 

13.  Applicante  represent  that  die 
Merger  will  not  have  an  adverse  impact 
on  any  contractholder.  As  the  new 
depositor  has  greater  financial 
resources,  contractholders  should  be  in 
at  least  as  good  a  position  as  to  the 
ability  of  the  depositor  to  perform  ite 
obligations  as  before  tlie  Merger.  None 
of  the  benefito  provided  by  the 
Contracto  will  change  nor  will  any  of  the 
charges  and  deductions  imposed  under 
the  Contracts  be  increased.  In  addition, 
the  MONY  Variable  AccounU  will 
operate  k  the  same  manner  as  the 
Legacy  Variabk  Accounts,  and  the  unit 
values  will  remak  the  same  and  no 
change  will  occur  k  the  caah  value  of 
any  of  the  Contracte  as  a  result  of  the 
Merger.  Initially,  the  asset  ske  will  be 
the  same.  However,  the  assete  of  MONY 
VA-A  will  mcrease  as  new  Contracts, 
which  differ  from  the  FPVA  Contracts 
only  in  the  identity  of  the  depositor,  are 
sold.  As  noted  previously,  each 
contractholder  will  receive  a  new 
prospectus  and  will  be  notified  of  die 
change  in  depositor  and  separate 
account  as  a  result  of  the  Merger. 
Therefore,  Applicante  submit  that  the 
terms  of  the  Merger  are  fair  and 
reasonable  to  all  contractholders  and  do 
not  mvolve  overreadhing  on  the  part  of 
any  person  concerned. 

14.  The  Legacy  Variable  Accounto 
and.  following  the  Merger,  the  MONY 
Variable  Accounte  will  kvest  k  the 
same  underiying  kvestment  companies. 
The  underlying  kvestment  companies 
will  contmue  to  follow  the  same 
kvestment  policies  following  die  Merger 
as  were  followed  prior  to  the  Merger. 
The  Merger  is  also  consistent  with  the 
general  purposes  of  the  Act  because  it 
will  not  adversely  knpact  the  kteresto 
of  the  contractholders. 

15.  Based  on  the  above  and  as  more 
fully  described  k  die  applicatkn, 
Applicante  represent  that  die  terms  and 
conditions  of  the  Merger  meet  the 
requirements  of  section  17(b)  of  the  Act 
and  that  an  order  should  be  granted 
exempting  the  Merger  from  the 
proviskns  of  section  17(a)  of  the  Act. 


For  the  CommiMioa  by  tlis  Division  of 
Inveitment  Management  pursuant  to 
delegated  authority. 

Margarat  H.  McFariand. 

Deputy  Secretary. 

[FR  Doc  91-3182  Filed  2-8-01:  8:45  am] 
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PuMIc  Utility  Holding  Company  FMnga 

February  1. 1981. 

Notice  is  hereby  given  that  the 
following  filing(s)  hasA^ve  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  kterested 
persons  are  referred  to  the 
application(8)  and/or  declaration(8)  for 
complete  stetemente  of  the  proposed 
transaction(8)  summarized  below.  The 
application(s)  and/ or  declaration(8)  and 
any  amendmente  thereto  k/are 
available  for  public  inspection  throu^ 
the  Commission's  Office  of  Public 
Reference. 

kterested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applicatkn(8)  and/or  declaration(s) 
should  submit  their  vkws  k  writing  by 
February  25, 1991  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(8)  and/ or 
declarant(8)  at  the  address(e8}  specified 
l>elow.  Proof  of  service  (by  affidavit  or, 
k  case  of  an  attorney  at  law,  by 
certificate)  should  l>e  fikd  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  ksues  of  fact  or 
law  that  are  dkputed.  A  person  who  so 
requeste  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  k  the  matter. 
After  said  date,  the  application(8]  and/ 
or  declaration(8),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Ocean  State  Power  et  aL  (70-7541) 

Ocean  Stete  Power.  fOSF').  One 
Bowdom  Square,  Boston,  Massachusetts 
02114,  a  general  partoership  and 
subsidiary  of  EUA  Ocean  State 
Corportation  ("EUA-OS"),  One  Liberty 
Square,  Boston,  Massachusette  02107 
and  Narragansett  Energy  Resources 
Company  ("Narragansett-Energy"),  25 
Research  Drive,  Westborough, 
Massachusette  01582:  and  its  kdirect 
parent  companies  Eastern  Utilities 
Associates  (-EUA").  One  Liberty 
Square,  Boston,  Massachusetts  02107 
and  New  E^and  Electric  System 
("NEES"),  25  Research  Drive, 
Westborougli.  Massachusette  01582, 
registered  holding  companies:  and 
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Blackstone  Valley  Electric  Company. 
Washington  Highway.  Lincoln.  Rhode 
bland  02865,  a  subsidiary  of  EUA 
(Collectively.  "Applicants"),  have  filed  a 
post-«ffective  amendment  under 
sections  6(a).  7,  and  12(b)  of  the  Act  and 
Rules  45  and  50(a)(5)  thereunder,  to  their 
application-declaration  filed  under 
sections  6(a),  7.  g(a),  la  12(b),  12(d)  and 
12(f)  of  the  Act  and  rules  43, 44. 45  and 
SO  thereunder. 

By  order  dated  December  23, 1988 
(HCAR  No.  24790)  ("Order"),  OSP  and 
certain  of  the  Applicants,  in  connection 
with  plans  to  construct  interconnect, 
own  and  operate  the  first  unit  of  a 
combined  cycle  electric  generating 
facility  and  related  interconnection 
facilities  ("Unit  F')  located  in  Burrillville. 
Rhode  Island,  received  authority,  among 
other  things,  (i)  To  effect  guarantees  by 
EUA  and  NEES.  pursuant  to  certain 
equity  contribution  support  agreements, 
of  the  performance  by  EUA-OS  and 
Narragansett-Eneigy  of  their  respective 
obligations  to  make  capital 
contributions  to  OSP  under  the  OSP 
Partnership  Agreement  and  (ii)  to  effect 
the  payment  of  certain  fees  by  OSP  to 
The  Bank  of  New  York,  then  Irving  Trust 
Company,  as  agent  ("Agent"),  and 
certain  lending  banks  (Collectively. 
"Banks")  in  connection  with  the  Loan 
Agreement  ("Agreement"). 

The  Applicants  now  request  authority: 
(1)  To  change  the  nature  and  amounts  of 
guarantees  ("Guarantees")  by  EUA  and 
NEES  and  (2)  for  OSP  to  pay  the  Banks 
an  additional  fee  of  $150,000  in 
consideration  for  the  Banks'  agreement 
to  enter  into  Amendment  Na  3  to  the 
Agreement  ("Amended  Agreement"), 
prior  to  January  1, 1991,  which  enabled 
OSP  to  qualify  for  certain  tax  benefits. 
Under  the  Amended  Agreement,  the 
remaining  unused  construction  loan 
commitment  ("Commitment")  was  fully 
drawn  down,  in  part  to  fund 
construction  costs  payable  after  the 
commencement  of  the  commercial 
operation  of  Unit  I  and  in  part  to  fund 
working  capital  requirements  for  Unit  L 
and  the  Commitment  was  converted  in 
part  into  a  term  loan  prior  to  January  1. 
1991.  as  provided  by  the  Order. 

Regarding  the  proposed  Guarantees, 
the  Aj^eement  originally  contained  a 
provision  designed  to  protect  the  Banks 
from  regulatory  risk  in  the  event  any  of 
the  purdiasers  of  power  fnm  Unit  I 
instituted  a  proceeding  at  the  Federal 
Energy  Regulatory  Commission 
CTERC)  to  challenge  the  rates  being 
charged  under  power  purchase  contracts 
("Proceeding").  This  provision  required 
that  partnership  distributions,  wUch 
otherwise  could  have  been  made  to  the 
OSP  partners,  would  be  retained  to  the 


extent  of  the  refund  amount  at  issue  in  a 
reserve  account  with  the  Agent  pending 
resolution  of  the  Proceeding,  and  then 
would  be  used  to  satisfy  any  resulting 
FERC-ordered  rate  refund  obligation 
incurred  by  the  partnenhip. 

The  lending  banks  and  tne  OSP 
partnen  amended  the  Agreement  to 
provide  for  an  alternative  method  for 
meeting  such  refund  obligations. 
Partners  may  not  elect  to  continue  to 
receive  available  partnership 
distributions  if  they  agree  to  repay  such 
distributions  to  the  Banks  in  the  event 
any  such  Proceeding  results  in  a  refund 
obligation  which  (i)  Is  greater  than  $45 
million  and  (ii)  reduces  OSFs  Debt 
Service  Coverage  Ratio,  as  defined,  for 
any  calendar  quarter  below  1.4  to  1,  and 
provided  that  each  partner's  repayment 
obligation  is  guaranteed  by  the  partner's 
sponsor,  EUA  and  NEES  ("Sponsor")  in 
this  case,  respectively,  of  EUA-OS  and 
Narragansett-Eneigy.  The  amount  of  the 
guarantee  would  be  determined  by  the 
amount  of  the  refund  obligation,  but 
could  never  be  more  than  the 
distributions  made  to  the  individual 
partner  from  the  effective  date  of  any 
FERC-ordered  refund.  Payments  made 
by  a  Sponsor  under  its  quaranty  would 
be  deemed  to  be  a  capital  contribution 
by  the  partner  to  the  partnenhip. 

CNG  Transmlsaioo  Cocp.  et  aL  (7D-7641) 

CNG  Transmission  Corporation 
('Transmission"),  445  West  Main  Street. 
Qarksburg,  West  Virginia  28301,  a  gas 
pipeline  subsidiary  company  of 
Consolidated  Natural  Gas  Company 
("Consolidated"),  a  registered  holding 
company,  and  CNG  Iroquois.  Inc. 
("CNGI"),  445  West  Main  Street, 
Clarksburg.  West  Virginia  26301.  a 
wholly  owned  subsidiary  of 
Transmission,  have  filed  a  post-effective 
amendment  to  their  application- 
declaration  filed  under  sections  e(a).  7, 
9(a).  la  12(b)  and  13(b)  of  the  Act  and 
rules  16. 43. 44, 45  aiKl  87  thereunder. 

By  order  dated  January  9. 1991  (HCAR 
No.  25239).  the  Commission  authorized, 
among  other  things,  certain  transactions 
which  included:  (1)  The  acquisition  by 
Transmission  of  a  6.4%  general 
partnership  interest  in  the  Iroquois  Gas 
Transmission  System  LP.  ("Iroquois"),  a 
Delaware  limiteid  partnership  formed  to 
construct  and  own  an  intentate  natural 
gas  pipeline  extending  from  the 
Canadian  border  to  Long  Island.  New 
York:  (2)  the  organization  by 
Transmission  of  CNGI  as  a  new  wholly 
owned  subsidiary  company,  and  CNCrs 
assumption  of  Transmission's 
partnership  interest  in  Iroquois;  (3)  the 
funding  by  Transmission  of  CNGPs 
investment  in  Iroquois  through  the  issue 
and  sale  to  Transmission  of  up  to  1,200 


shares  of  CNGI  common  stock.  $10,000 
par  value,  and/or  the  making  of  open 
account  advances  to  CNGI  throu^  June 
30, 1992,  in  such  amounts  that  the 
aggregate  outstanding  equity 
contributions  made  by  IVansmlssion 
will  not  at  any  one  time  exceed  $12 
million:  and  (4)  the  providing  of 
guarantees  and  indemnities  by 
Transmission  on  CNGI's  behalf  up  to 
$12  million  at  any  one  time. 

Transmission  and  CNGI  now  propose 
that  CNGI  purchase  an  additional  3% 
partnership  interest  in  Iroquois  &t>m 
Texas  Eastern  Iroquois,  Inc.,  and  that 
CNGI  make  an  additional  equity 
investment  in  Iroquois  of  up  to  $13 
million  through  June  30, 1993,  with  the 
aggregate  amount  of  authorized  equity 
investment  in  Iroquois  by  CNGI  to  be  up 
to  $25  million.  The  additional  3%  interest 
in  Iroquois  will  be  acquired  for 
approximately  $2,322,850.  If  the  closing 
date  on  the  purchase  is  after  March  1. 
1991,  CNGI  will  pay  the  seller  interest 
on  the  purchase  price  at  the  Prime  Rate 
of  Manufacttirers  Hanover  Trust 
Company  for  the  period  beginning  on 
such  date  through  the  closing  date. 

In  addition,  CNGI  proposes  to  obtain, 
from  time  to  time  throu^  June  30. 1993. 
the  additional  funds  from  Transmission 
through  (1)  The  issue  and  sale  to 
Transmission  of  CNGI  common  stock. 
$10,000  par  value,  which  CNGI  may 
purchase  from  Transmission,  hold  as 
treasury  shares,  and  resell  such  shares 
to  Transmission,  and  (2)  open  account 
advances,  in  such  amounts  that  the 
aggregate  outstanding  amount  so 
obtained  bom  Transmission  will  not  at 
any  one  time  exceed  $25  million. 
Transmission  further  proposes,  through 
June  30. 1993.  to  indemnify  third  parties 
on  CNGI's  behalf  and  to  guarantee  the 
performance  of  CNGI's  obligations  in 
amount  not  to  exceed  $25  n^on  at  any  ' 
one  time. 

The  acquisition  by  CNGI  of  an 
additional  3%  partnership  interest  in 
Iroquois  is  an  acquisition  of  an  interest 
in  a  company  organized  to  participate  in 
activities  involving  the  transportation  of 
natural  gas  and  is  deemed  by  CNGI  to 
be  reasonably  incidental  or 
economically  necessary  or  appropriate 
to  the  operation  of  the  gas  utilify 
compfuiies  of  the  Consolidated  system 
within  the  meaning  of  section  2(a)  of  the 
Gas  Related  Activities  Act  of  1990, 
Public  Law  Na  101-572  (1990). 

Eastern  UtilMas  Assodates.  at  aL  (70- 
7825) 

Eastern  Utilities  Associates  ("EUA"). 
a  registered  holding  company,  and  its 
subsidiary  company  EUA  Cogenex 
Corporation  ("Cogenex"),  botii  located 
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at  P.O.  Box  2333.  Boston,  Mas 
02107.  have  filed  an  application- 
declaration  under  sections  6(a),  7, 9(e), 
10  and  12(b)  of  the  Act  and  rules  43  and 
45  thereunder. 

By  order  dated  December  27, 1989 
(HCAR  No.  25010).  the  Commission 
authorized,  among  other  things, 
financing  authority  for  Cogenex.  through 
December  31, 1991.  in  the  aggregate 
principal  amount  of  $55  million 
in  any  combination  of  the 
following:  (1)  Up  to  an  aggregate 
principal  amount  of  $25  million  of  short- 
term  borrowings  under  the  EUA  system 
credit  lines  and  (2)  up  to  an  aggregate 
principal  amount  of  $30  million  fi'om 
short-term  borrowings  fit}m  EUA.  by 
way  of  capital  contributions  from  EUA 
and/or  sales  of  common  stock  to  EUA. 

By  order  dated  June  21, 1990  (HCAR 
No.  25104)  ("June  1990  Order"),  the 
Commission  authorized,  among  other 
things.  Cogenex  to  issue  $35  million  of 
its  long-term  unsecured  notes  ("Notes"), 
provided  that  EUA  converted  an 
appropriate  amount  of  its  short  term 
advances  to  Cogenex  into  a  capital 
contribution  so  that,  upon  issuance  of 
the  Notes,  Cogenex's  common  equity  to 
capitalization  ratio  would  be  no  less 
than  30%.  In  addition,  the  June  1990 
Order  authorized  the  increase  in  total 
financing  authority  of  Cogenex  from  $55 
million  to  $75  million.  As  of  December 
31, 199a  Cogenex  had  utilized 
approximately  $63.7  million  of  the  $75 
million  financing  authority  authorized  by 
the  Commission. 

EUA  and  Cogenex  now  propose  to 
increase  the  amount  of  Cogenex's 
financing  authority,  previously 
authorized  by  the  Commission  through 
December  31, 1991,  fi'om  $75  million  to 
$100  million.  The  $100  million  shall 
consist  of  (1)  $35  million  of  Notes  issued 
by  Cogenex  in  1990,  (2)  approximately 
$12.8  million  in  capital  contributions 
from  EUA.  and  (3)  $52.2  million  fix>m  any 
combination  of  the  following  sources,  (a) 
Up  to  an  aggregate  principal  amount  of 
$50  million  of  ^cnt-term  borrowings 
from  lending  institutions  under  the  EUA 
system  existing  credit  lines,  and  (b)  up 
to  an  aggregate  principal  amount  of  $40 
million  from  (i)  Short-term  borrowings 
bom  EUA.  (ii)  capital  contributions  from 
EUA.  and/or  (iii)  sales  of  common  stock 
to  EUA  (collectively.  "EUA 
Investments"). 

Any  loans  by  EUA  to  Cogenex  will  be 
evidenced  by  notes  bearing  interest  at 
EUA's  efiEective  cost  of  funds  from 
commercial  lenders,  as  adjusted  boa 
time  to  time.  EUA  also  requests  the 
authority  to  borrow  up  to  $25  millioi 
under  this  EUA  system  credit  lines  to 
finance  the  EUA  Investments  in 


Cogenex  and.  further,  to  guaranty 
Cogenex's  borrowings  under  the  EUA 
system  credit  lines. 

For  the  CommiMion.  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Jonathan  G.  Katx. 
Secretary. 
[FR  Doc  91-3190  Filed  2-8-61;  8:45  am] 


(ReL  Na  IC-17979;  812-75781 

Rosentierg  Sarlet  Trust,  et  a!.; 
Application 

February  1. 1991. 

AOENCy:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APFUCANTS:  Rosenberg  Series  Trust  (the 
'Trust"):  Rosenberg  Institutional  Equity 
Management  ("RIEM");  and  Bell 
Atlantic  Capital  Advisors,  Inc. 
("BACA"). 

RELEVANT  ACT  SECTIONS:  Order 
requested  under  sections  6(c)  and  17(b) 
of  the  Act  that  would  grant  an 
exemption  from  section  17(a)  of  the  Act. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  the  Trust's  Small 
Capitalization  Series  (the  "Series")  from 
time  to  time  to  sell  its  shares  to  the 
Equity  Portfolio  of  Bell  Atiantic  Mutual 
Funds,  Inc.  (the  'Tund").  The  proposed 
transactions  may  be  prohibited  by 
section  17(a)(1)  of  the  Act  because  the 
Series  could  be  considered  an  "affiliated 
person"  of  the  Equity  Portfolio  under 
section  2(a)(3)(C)  of  the  Act  by  virtue  of 
the  fact  that  both  entities  are  advised  by 
RIEM. 

FUJNQ  DATE:  The  original  application 
was  filed  on  August  17, 1990;  amended 
and  restated  applications  were  filed  on 
December  6, 1990  and  January  28, 1991. 

HEARINQ  OR  NOTIFICATION  OF  HEARMQ: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcants  with  a 
copy  of  die  request  pers(»ally  or  by 
maiL  Hearing  requests  should  be 
received  by  tiie  SEC  by  5:30  p.m.  on 
February  28, 1991.  and  should  be 
accompanied  by  proof  (rf  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 


addresses:  Secretary.  SEC,  450  5th 
Street  NW..  Washington.  DC  20549. 
Applicants:  RIEM  and  tiie  Trust  4 
Orinda  Way.  suite  300E,  Orinda.  CA 
94563;  BACA.  1600  Market  Street 
PhUadelphia.  PA  19103. 

FOR  FURTHBI  MFORMATMN  CONTACT 

Barry  A.  Mendelson,  Staff  Attorney,  at 
(202)  504-2284  or  Jeremy  N.  Rubenstein. 
Branch  Chief,  at  (202)  272-3023  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPI.EMENTARV  INFORMATION:  The 

following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  is  a  diversified,  open-end 
management  investment  company 
registered  under  the  Act.  The  Series,  a 
series  of  the  Trust  seeks  a  total  return 
greater  than  the  average  return  of  the 
common  stocks  of  the  approximately 
2,000  companies  (i)  That  have  between 
$20  million  and  $500  million  market 
capitalization,  (ii)  whose  common  stocks 
are  traded  on  a  United  States  exchange 
or  in  the  over-the-counter  or  N.\SDAQ 
market  and  (iii)  that  have  been  subject 
to  the  reporting  requirements  of  the 
Securities  Exchange  Act  of  1934  for  at 
least  30  months.  The  Series  has  not 
adopted,  and  therefore,  currently  does 
not  pay  any  fees  under,  a  rule  12b-l 
distribution  plan. 

2.  RIEM  is  a  California  limited 
partnership  and  a  registered  investment 
adviser.  For  its  services  as  manager  of 
the  Series,  RIEM  is  entitied  to  receive  a 
management  fee  equal  to  0.80% 
(annualized)  of  the  Series'  average  daily 
net  assets.  RIEM.  however,  has  agreed 
to  reduce  its  fee  until  further  notice  to 
the  extent  necessary  to  limit  the  Series' 
annual  expenses  (including  the 
management  fee  but  excluding 
brokerage  commissions  and  transfer 
taxes)  to  0.90%  of  the  Series'  average 
daily  net  assets.  During  the  Trust's  fiscal 
year  ending  March  31. 1990,  the  Scries 
paid  RIEM  a  management  fee  equal  to 
0.64%  of  its  average  daily  net  assets. 

3.  The  Fund  is  a  diversified,  open-end 
management  investment  company 
registered  under  the  Act  The  Equity 
Portfolio,  a  series  of  the  Fund,  seeks 
capital  growth  and  income  by  investing 
in  a  diversified  portfoUo  of  publicly- 
traded  equity  securities,  primarily 
common  stocks  traded  on  national 
securities  exchanges.  Securities 
purchased  for  the  Equity  Portfolio  are 
selected  with  a  view  toward  achieving  a 
rate  of  total  return  in  excess  of  the 
Standard  ft  Poor's  500  Stodc  Index.  The 
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Equity  Portfolio  ha*  not  adopted,  and 
therefore  currently  does  not  pay  any 
fees  under,  a  rule  12b-l  distribution 
plan. 

4.  BACA  is  a  Delaware  corporation 
and  a  registered  investment  adviser.  For 
its  services  as  manager  of  the  Equity 
Portfolio.  BACA  is  entitled  to  receive  a 
management  fee  equal  to  0.75% 
(annualixed)  of  average  daily  net  assets. 
BACA's  advisory  responsibilities  to  the 
Equity  Portfolio  have  been  delegated  to 
RSM.  but  BACA  remains  responsible 
for  other  aspects  of  managing  the  Equity 
Portfolio,  such  as  maintaining  its  books 
and  records,  computing  its  net  asset 
value  and  net  income,  providing 
necessary  office  space,  and  generally 
overseeing  services  (including  custodial, 
transfer  agency,  auditing  and  legal 
services)  provided  by  third  parties.  At 
present,  BACA  has  agreed  to  reduce  its 
management  fee  until  further  notice  to 
the  extent  necessary  to  limit  the  Equity 
Portfolio's  expenses  to  1.35%  of  average 
daily  net  assets. 

5.  RIEM  acts  as  subadviser  to  the 
Equity  Portfolio  pursuant  to  a  written 
subadvisory  agreement.  For  its  services 
to  the  Equity  Portfolio.  RIEM  is  entided 
to  receive  from  BACA  a  subadvisory  fee 
equal io  0.80%  (annualized)  of  the  Equity 
Portfolio's  average  daily  net  assets  up  to 
$75  million  and  0.50%  (annualized)  of 
such  assets  in  excess  of  $75  million. 
Under  such  subadvisory  agreement,  the 
assets  of  the  Equity  Portfolio  are 
combined  with  assets  of  certain 
employee  benefit  plans  sponsored  by 
Bell  Atlantic  Corporation  and  managed 
by  RIEM  for  purposes  of  determining  the 
applicable  fee.  The  Equity  Portfolio  does 
not  pay  directly  any  portion  of  RIEM's 
fee. 

6.  The  Trust  and  the  Fund  have  no 
common  trustees,  directors,  or  officers. 
BACA  and  RIEM  are  not  affiliated 
persons  of  one  another. 

7.  Subject  to  the  limits  imposed  by 
section  12(d)(1)  of  the  Act.  the  Series 
proposes  from  time  to  time  to  sell  its 
shares  to  the  Equity  Portfolio.  It  is 
anticipated  that  such  purchases  will  be 
used  by  the  Equity  Portfolio  as  an 
efficient  and  cost  effective  way  to  invest 
indirectly  in  the  broad  range  of  small 
capitalization  stocks  that  the  Series 
holds  direcdy. 

8.  Pending  receipt  of  the  order 
requested,  the  Equity  Portfolio  has 
invested  a  portion  of  its  assets,  and  may 
invest  further,  in  approximately  SO 
securities  eligible  for  purchase  by  the 
Series  (the  "Subject  Securities").  The 
Subject  Securities  were  (and  if  other 
Subject  Securities  are  acquired,  will  be) 
selected  by  RIEM  with  the  expectation 
that  they  ultimately  will  become  part  of 
the  Series'  investment  portfolio. 


9.  Prompdy  following  the  issuance  of 
the  requested  order,  the  Equity  Portfolio 
will  purchase  shares  of  the  Series  in 
kind  by  contributing  the  Subject 
Securities  to  the  Series,  subject  to  (a)  A 
determination  by  RIEM  that  the  Subject 
Securities  are  acceptable  and 
appropriate  as  investments  by  the 
Series,  and  (b)  a  representation  from  the 
Equity  Portfolio  diat  the  Subject 
Securities  are  not  subject  to  restrictions 
on  their  resale  by  the  Series  under  the 
Securities  Act  of  1933  or  otherwise.  The 
Series  %vill  accept  only  those  Subject 
Securities  whose  acquisition  is  indicated 
by  die  computer  models  used  by  RIEM 
to  manage  the  Series.  As  described  in 
the  Series'  prospectus,  securities 
accepted  by  the  Series  as  consideration 
for  its  shares  will  be  valued  as  of  the 
next  determination  of  net  asset  value 
after  such  acceptance,  in  the  same 
manner  as  the  Series'  portfolio  secxirities 
are  valued  generally. 

10.  After  the  in-kind  purchase  referred 
to  in  the  preceding  paragraph,  the  Equity 
Portfolio  may  from  time  to  time 
purchase  shares  of  the  Series  in  cash. 
No  purchase  after  the  initial  purchase 
will  be  in  kind.  Cash  purchases  wiQ  be 
made  when  the  Equity  Portfolio  has 
available  cash  to  invest  and  a  purchase 
of  shares  of  the  Series  will  permit  it  to 
diversify  its  assets  more  broadly  and 
less  expensively  than  a  direct  purchase 
of  portfolio  securities  eligible  for 
purchase  by  the  Series. 

11.  Shares  of  tiie  Series  held  by  die 
Equity  Portfolio  may  from  time  to  time 
be  redeemed.  All  such  redemptions  will 
be  in  cash. 

12.  No  sales  or  redemption  charges 
are  imposed  upon  in-kind  purchases  of 
Series  shares.  However,  the  Series 
imposes  a  purchase  premium  of  0.25%  on 
all  cash  purchases  and  a  redemption  fee 
of  0.25%  on  all  cash  redemptions.  Hie 
purchase  premium  and  redemption  fee 
are  payable  to  and  retained  by  the 
Series  to  offset  brokerage  and  other 
transaction  costs  in  connection  with 
investing  a  cash  purchase  order  or 
making  a  cash  redemption.  The 
purchase  premium  and  redemption  fee 
will  be  imposed  on  purchases  and 
redemptions  by  the  Equity  Portfolio. 

13.  RIEM  will  waive  iU  fee  under  its 
subadvisory  agreement  with  BACA  wiUi 
respect  to  that  portion  of  the  Equity 
Portfolio's  assets  invested  in  shares  of 
die  Series.  BACA  also  will  waive  iU  fee 
and/or  bear  certain  expenses  of  the 
Equity  Portfolio  to  avoid  duplicative 
expenses.*  See  conditions  4  and  5 
below. 


Applicants'  Legal  Analysis 

1.  Applicants  seek  an  exemption 
pursuant  to  sections  6(c)  and  17(b)  of  the 
Act  from  the  provisions  of  section 
17(a)(1)  to  the  extent  necessary  to 
permit  the  Series  from  time  to  time  to 
sell  its  shares  to  the  Equity  Portfolio. 
Section  17(a)(1),  in  pertinent  part, 
prohibits  an  affiliated  person  of  a 
registered  investment  company  from 
selling  to  such  investment  company  any 
security  or  other  property.*  The 
proposed  transactions  may  violate 
section  17(a)(1)  of  the  Act  because  the 
Series  could  be  considered  an  "affiUated 
person"  of  the  Equity  Portfolio  imder: 
section  2(a)(3)(C)  of  the  Act  by  virtue  of 
the  fact  that  the  two  entities  share  a 
common  investment  adviser,  RIEM. 

2.  Section  17(b]  of  the  Act  authorizes 
the  SEC  to  exempt  any  transaction  bom 
the  provisions  of  section  17(a)  tf 
evidence  establishes  that:  (a)  The  terms 
of  the  proposed  transactici,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  (b)  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  registered  investment  companies 
concerned,  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act 

3.  AppUcants  assert  that  the  proposed 
transactions  meet  all  of  the  standards  of 
section  17(b).  With  respect  to  the  first 
criterion  of  section  17(b),  applicants 
state  that  all  cash  investments  by  the 
Equity  Portfolio  will  be  made  on  the 
same  basis  as  any  other  investor 
purchasing  shares  of  the  Series  in  cash. 
While  this  will  involve  payment  of  a 
0.25%  purchase  premium,  applicants 
emphasize  that  such  payment  will  be  in 
lieu  of  (and  substantially  less  than)  the 
brokerage  and  other  transaction  costs 
that  would  otherwise  be  incurred  by  the 
Equity  Portfolio  if  it  invested  direcdy  in 
the  400-600  common  stocks  held  by  the 
Series.  In  the  case  of  the  initial  In-Idnd 
investment,  applicants  state  that  the 
value  of  the  Subject  Securities  used  by 
the  Equity  Portfolio  to  purchase  shares 
of  the  Series  will  be  determined  on  an 


'  CoodmI  for  BACA  ttatad  In  a  kttar  to  tiM  itafr 
datwl  lanoaiy  Sl.  ISSl  thai  tiwy  hwl  ba«B 
autfaortiad  to  eonflim  thai  no  portlaa  of  tha  baa 


waivad  tqr  BACA  will  ba  carried  forward  and 
faooupod  boa  Iha  Equity  Portfolio  at  a  fatnn  ttma. 

*  Althoogfa  appUcanta  hava  laqnaatad  an 
axamptioa  fran  aactian  17(aXl)  to  pannit  tha  Sariaa 
to  mU  ita  itiaraa  to  tha  Bqnltjr  tolfoUa  appiiMnta 
hava  not  raqnoatad  an  axanptioa  bt»  aactioo 
17(aN2)  to  pannit  tha  Eqnity  PottfoUo  to  pnrchaao 
■haiaa  tnm  tha  Sariaa.  AppUcanta  note  that 
although  aacliaB  17(aN2)  aanorally  prohiUta  any 
afBlialad  paraon  of  a  ragiatacad  invaatmant 
company  from  purchaalnt  ■"y  Mcnrity  or  othar 
proparty  boo  auch  Invaatnaot  oompany.  that 
aectioa  providaa  an  axoaptloa  for  "aacnritiaa  at 
wUch  tha  aallar  ia  tha  iaanar."  No  oonpaiabla 
axoaptloB  axiata  undar  aactloa  ITtaXl). 
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objective  and  independent  basis, 
consistent  with  the  basis  used  by  the 
Series  to  determine  the  net  asset  value 
of  its  own  shares,  and  will  be 
determined  on  the  same  basis  as  that  of 
any  other  investor  purchasing  shares  of 
the  Series  in  kind.  Moreover,  because 
the  Subject  Securities  were  purchased 
with  the  intention  to  contribute  them  to 
the  Series  and  will  be  accepted  by  the 
Series  only  tf  they  are  indicated  for 
purchase  by  the  computer  models  used 
by  RIEM  to  manage  the  Series,  there  will 
be  no  opportunity  for  RIEM  to  transfer 
less  desirable  securities  bom  the  Equity 
Portfolio  to  the  Series.  Finally, 
applicants  note  that  because  of  BACA's 
undertakings  regarding  fee  waivers  and 
expense  limitations  (see  conditions  3-6 
below),  Equity  Portfolio  shareholders 
will  incur  no  duplicative  management  or 
advisory  fees. 

4.  Applicants'  proposal  contemplates 
future  sales  of  Series  shares  to  the 
Equity  Portfolio  after  the  initial  in-kind 
exchange,  and  applicants  seek  an 
exemption  from  section  17(a)(1)  for  all 
such  sales.  The  Commission  interprets 
section  17(b)  to  authorize  the  granting  of 
exemptive  relief  bom  section  17(a)  on  a 
transaction  by  transaction  basis  only. 
Applicants  therefore  seek  relief  under 
section  6(c),  in  addition  to  section  17(b), 
to  the  extent  necessary  to  permit 
ongoing  sales  of  Series  shares  to  the 
Equity  Portfolio.  For  the  reasons  set 
forth  in  the  preceding  paragraph, 
applicants  assert  that  the  proposed 
transactions  meet  all  of  the  standeu-ds 
required  for  obtaining  relief  under 
section  6(c). 

Applicants'  Conditions 

If  the  requested  order  is  granted, 
applicants  expressly  consent  to  the 
following  conditions: 

1.  The  Subject  Securities  contributed 
to  the  Series  by  the  Equity  PortfoUo  will 
constitute  "securities  for  which  market 
quotations  are  readily  available"  and 
will  be  valued  at  their  "independent 
current  market  price,"  in  each  case 
within  the  meaning  of  rule  17a-7  under 
die  Act. 

2.  Shares  of  the  Series  will  be 
purchased  and  redeemed  by  the  Equity 
Portfolio  at  net  asset  value  with  no 
brokerage  commission,  fee,  or  other 
remuneration  paid  to  any  person,  except 
to  the  extent  a  purchase  premium  or    . 
redemption  fee  as  described  in  the 
application  is  imposed  in  connection 
with  cash  purchases  and  redemptions. 
The  Series  %vill  not  impose  a  front  end  or 
deferred  sales  load  on  sales  of  its  shares 
unless  it  waives  such  sales  load  for  all 
purchases  of  its  shares  by  the  Equity 
Portfolio. 


3.  The  Series  will  not  pay  a  fee  under 
a  distribution  plan  adopted  pursuant  to 
rule  12b-l  imder  the  Act  unless  the 
principal  underwriter  of  the  Series 
rebates  to  the  Equity  Portfolio  that 
portion  of  the  fee  received  from  the 
Series  attributable  to  assets  of  the 
Equity  Portfolio  invested  in  the  Series. 

4.  At  such  times  as  BACA  is  waiving 
its  management  fee  and/or  bearing  the 
expenses  of  the  Equity  Portfolio  to  the 
extent  necessary  to  cap  the  expenses  of 
the  Equity  Portfolio  at  some 
predetermined  limit,  for  the  purpose  of 
determining  the  amoimt  to  be  waived 
and/or  the  expenses  to  be  borne,  BACA 
will  include  in  the  expenses  of  the 
Equity  Portfolio  the  portion  of  the 
expenses  of  the  Series  borne  by  the 
portion  of  the  Equity  Portfolio's  assets 
invested  in  the  Series. 

5.  At  such  times  as  BACA  is  not 
waiving  all  of  the  management  fee 
otherwise  payable  by  the  Equity 
Portfolio,  BACA  will  waive  a  portion  of 
such  management  fee  equal  to  the 
portion  of  the  advisory  fees  fo  the  Series 
borne  by  the  portion  of  the  Equity 
Portfolio's  assets  invested  in  the  Series. 

6.  If  BACA  or  any  affiliate  directiy  or 
indirecdy  owned  by  Bell  Adantic 
Corporation  charges  the  Equity  Portfolio 
any  asset-based  fee  (other  than  for 
investment  management  services), 
BACA  or  such  affiliate  will  waive  such 
fee  with  respect  to  that  portion  of  the 
Equity  Portfolio's  assets  invested  in  the 
Series. 

7.  The  Equity  Portfolio  will  vote  the 
shares  of  the  Series  held  by  it  in  the 
same  proportion  as  the  votes  of  all  other 
shareholders  of  the  Series. 

For  the  Commission,  by  the  Division  of 
Investment  Management  imder  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

[FR  Do&  01-^86  FUed  2-8-41: 8:45  am] 
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[ReL  No.  IC-17M3;  811-5016] 

Scudder  Treasurers  Trust;  Application 
for  Deregulation 

February  5, 1991. 

AOCNCY:  Securities  and  Exchange 

Commission  ("SEC")  or  "Commission"). 

action:  Notice  of  application  for  an 
order  of  deregistration  under  the 
Invesfanent  Act  of  1940  ("Act"). 

applicant:  Scudder  Treasurers  Trust 
("Applicant"). 

RELEVANT  1840  ACT  SECTIONS:  Section 

8(f)  and  nde  ef-1  thereunder. 


SUMMARY  OP  appucation:  Applicant 
seelcs  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FILHM  DATE:  The  application  on  Form 
N-6F  was  filed  on  November  12, 1990 
and  amended  on  January  24, 1991. 

NEARINO  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  die  request,  personally  or  by 
mail  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
March  4, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5di 
Sti«et,  NW.,  Washington,  DC  20549. 
Apphcants,  c/o  Eric  G.  Woodbury,  Esq.. 
Dechert  Price  &  Rhoads,  Ten  Post  Office 
Square — South,  Boston.  Massachusetts 
02109. 

FOR  FURTHER  INFORMATION  CONTACT 
Kimberly  Warren,  Staff  Attorney  at 
(202)  272-3026  or  Max  Berueffy,  Branch 
Chief  at  (202)  272-3016.  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  die  SECs 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Massachusetts 
business  trust  and  an  open-end 
management  investment  company 
registered  under  the  Act  On  January  30. 
1987,  Applicant  filed  a  notification  of 
registration  on  Form  N-8A  pursuant  to 
section  8(a)  of  the  Act  On  die  same 
date.  Applicant  filed  a  registration 
statement  on  Form  N-lA  under  the  Act 
and  the  Securities  Act  of  1933.  The 
registration  statement  became  effective 
on  June  12, 1987.  Applicant's  initial 

.  public  offering  commenced  on  June  12, 
1987.  On  October  31, 1990,  at  the  time  of 
the  sale  of  assets  described  below. 
Applicant  had  one  outstanding  series  of 
shares.  Treasurers  Money  PortfoUo  (the 
"Money  Portfolio"). 

2.  On  August  14, 1990,  Applicant's 
Board  of  Trustees  adopted,  subject  to 
approval  of  the  shareholders  of  the 
Money  Portfolio,  an  Agreement  and  Wan 
of  Reorganization  (the  "Plan")  whereby 
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the  ManagBd  Cub  Fund  MriM  (the 
"Cash  Fnnd^  of  Sadder  Fund.  Inc.  a 
registered  menageiBent  invettmeBt 
compeny,  would  acquire  aU  of  the 
aseets.  aabtect  to  certain  liabilitiea  of 
the  Money  PortfbUo  in  exchange  for  an 
equal  number  ahares  of  the  Cash  Fund. 
Purseant  to  the  Plea,  tfie  Cash  Fund 
aseamed  only  dMee  obligations  end 
liabilitiee  of  die  Money  Portfolio 
reflected  on  the  uneudited  statement  of 
assets  and  Uabilitiet  of  the  Money 
Portfolio  prepared  as  of  the  dosing  of 
the  reorganiiatioii. 

3.  Applicant  fileddefinitive  proxy 
materials  with  die  SEC  on  October  la 
1990  and  distributed  the  proxy  materials 
to  its  shareholders  on  October  5, 199a 
On  October  3a  199a  a  majority  of  die 
outstanding  shares  of  the  Money 
Portfolio  present  in  person  and  by  proxy 
voted  to  approve  the  Plan. 

4.  As  of  October  3a  199a  Applicant 
had  87,54a45afla)  shares  of  one  class  of 
securities  outstanding  with  a  net  asset 
value  per  share  of  $1.00  and  aggregate 
net  asset  value  of  $87,54a45aoa 

5.  Immediately  prior  to  the  exchange 
on  October  31. 1990.  a  final  dividend 
and  capital  gains  distribution  was  paid 
to  the  Money  Portfolio  shareholders. 

e.  On  October  31. 199a  the  Money 
Portfolio  transferred  all  of  iU  assets  to 
the  Cash  Fund  In  exchange  for  sharea  of 
the  Cash  Fund.  The  aggregate  number  of 
Cash  Ftod  shares  issued  in  exchange  for 
the  assets  of  the  Money  Portfolio  was 
equal  to  the  number  of  Money  Portfolio 
Shares  on  October  31, 199a  fanraedietely 
following  the  transfer  of  Cash  Fund 
shares  to  Applicant  the  shares  received 
were  distributed  on  a  pro-rata  basis  to 
the  shareholders  of  record  of  the  Money 
Portfolio. 

7.  The  Applicant  did  not  incur  any 
expenses  in  connection  with  the 
acquisition  of  assets  of  the  Money 
Portfolio  by  the  Cash  r\m±  The  Cash 
Fund  paid  or  assumed  all  expenses 
incurred  in  connection  with  die 
reorganization. 

8.  As  of  the  time  of  filing  the 
Application.  AppUcant  bad  no 
shareholders,  assets,  debts,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceediof^  Applicant 
is  not  presenUy  engaged  in.  nor  does  it 
propose  to  engage  in.  any  bosinesa 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs.  Finally, 
App&cant  has  filed  with  the  OfBca  of 
tile  Secretary  of  die  CooguBoawaaldi  of 
Massachusetts  and  City  dark  of  Boston 
a  Written  Instrument  of  Termination 
executed  by  the  Trustees  of  Applicant 
which  authorized  Applicant's 
termination  under  Maaaacbusetts  law. 


For  titt  Canwnissinn.  by  tlw  DMakm  at 
Investmsat  ICanagenMut  vodu  (inlBgatert 
authority. 

MaigaralRMcFariand. 

D^MtySaentaty. 

[FR  Dofc  tl-nas  FiM  a-«-«:  8:«a  aai) 
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I  of  UploiiMrtlc  Sacurtly 
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Ant^Tai  lociani 
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In  accordance  «vith  Office  of 
Management  and  Budget  Circular  No. 
A-102.  dated  March  3. 198&  die 
Department  of  State  hereby  givea  notice 
of  intention  to  establish  a  cooperative 
agreement  for  purposes  of  facilitating 
the  accomplislunent  of  the  objectives  of 
22  U.S.C  2349aa.  et  seq.  Under  this 
authority,  assistance  may  be  furnished 
to  foreign  law  enforcement  personnel  to 
enhance  their  abiUty  to  deter  terrorists 
and  terrorist  groups  from  engaging  in 
international  terrorist  acts.  The 
proposed  agreement  will  encompass 
crisis  response  team  training  under  the 
referenced  authority. 

The  Department  of  State  has 
identified  the  Qty  of  Charleston.  South 
Carolina  Police  Department  as  having 
the  necessary  capabilities  to  conduct  the 
training  contemplated  by  this 
agreement.  This  agreement  addresses  a 
one-time  requirement  and  contemplates 
total  funding  of  under  $3a00a  Trainfaig 
materials  provided  by  the  Qty  of 
Charleston  and  consumed  in  the  training 
will  be  reimbursed  by  the  Department  of 
State.  Training  materials  for  the 
participants  provided  by  the  City  of 
Charleston  and  not  consumed  during  the 
training,  will  be  reimbursed  by  the 
Department  of  State,  and  will  be  granted 
to  the  participants. 

If  a  similar  need  is  JHonHfloH  in  the 
future,  the  Department  will  entertain 
consideration  of  additional  sources. 
Public  comment  on  this  intended  action 
may  be  submitted  within  20  days  after 
die  date  of  die  Federal  Rei^alar  in  vdrich 
this  notice  appears,  addressed  to  David 
Epstein,  Office  of  Counterterrorism 
Programs  (DS/CTP/ATA).  SA-22.  U.S. 
Department  of  State,  Washington.  DC 
20520.  TeL  (208)  9n-9&ta. 

Dated:  January  sa  IWt. 
Rttdyaitea. 

AdminiBtntiif  Ofpctr,  fiteaott  olDtplanatie 

Security. 

(FR  Doc  n-«171  FUad  2-S-Ol;  84S  am) 


DEPARTMENT  OP  TRANSPORTATION 

AvteSon  ProcMdbisii  AoraMMiila 
Fa«d  Durftia  Sw  W««k  Endod 

Fabiuvy  1. 1981 

llw  followfBg  Agreements  were  filed 
with  me  Department  of  l^ansportatioii 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within  21 
days  of  the  date  of  filhig. 

Docket  Number  CZM. 
Date  filed  January  28, 1991. 
Parties:  Members  of  the  International 

Air  TTaiuport  Association. 
Subject  TCl  Caribbean/TCl  Longhaul 

Expedited  Resos  R-1  To  R-4  intended 

effective  date:  February  1. 199L  TCI   . 

Longhaul  Expedited  Reso  09eC  R-7 

Intended  effective  date:  March  1,  I99L 
Dodiet  Number.  47385. 
Date  filed:  January  28, 1991. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject-  TC23  Reso/P  dated  November 

18. 19ga  Africa-TC3  Resoa  R-1  To  R- 

2Si 
Proposed  Effective  Date:  April  1. 1901. 
Docket  Number  47388. 
Date  filed  January  29. 1991. 
Parties:  Members  of  tlw  faitematknal 

Air  Tranaport  AaaodatoB. 
Subject  Rera  033f— Ratea  from 

Lebanoa 
Propaeed  Effective  Date:  Upon 

necessary  government  appruvais. 
Docket  Number  47382. 
Date  filed  January  31, 1991. 
Parties:  Members  of  tlie  faitemationa) 

Air  Transport  Association. 
Subject  CAC/Reso/165  dated  January 

18. 1991,  Finally  Adopted  Resolutions. 

R-1  To  R-16. 
Proposed  Effective  Date:  April  1, 199L 
Docket  Number  47393. 
Date  filed:  January  31, 1991. 
Parties:  Munbers  of  the  International 

Air  Transport  Association. 
Subject  TC2  Reso/P  0931  dated 
November  2a  1990 

Europe-Central  Africa  Resos.  R-1  To 
R-21 
TC2  Reso/P  0932  dated  November  2a 
1990 
Europe-Eastern  Africa  Reaos.  R-22  To 
R-47 
TC2  Reso/P  0933  dated  November  28. 
1990 
Europe-Indian  Ocean  Islands  Resos, 
R-40ToR-e0 
TC2  Reso/P  0934  dated  Novesibar  2a 
1990 
Europe-Libya  Resoa.  R-70  To  R-77 
TC2  Reso/P  0935  dated  November  2a 
1880 
Europe-Soudiem  Africa  Resos.  R-Tft    * 
ToR-^ 
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TC2  Reso/P  0938  dated  November  2a 

1990 
Europe- Western  Africa  Resos,  R-85 

To  R-112 
Proposed  Effective  Date:  April  1, 1991. 
NaaR.Hsnar. 

Assistant  General  Counsel  for  Regulation  and 
Enforcement 

[FR  Doc  91-3193  Filed  2-8-01;  8:46  amj 
I  COOe  4S1S-8I-II 


AppUcatlona  for  CaftlWcatea  ol  Public 
Convanlanco  and  Nacoaalty  and 
Foreign  Ahr  Carrtor  Pormlta  FUod  Undar 
Subpart  Q  During  ttie  Week  Ended 
February  1, 1991 

The  following  applications  for  certificates 
of  public  convenience  and  necessity  and 
foreign  air  carrier  permits  were  filed  under 
subpart  Q  of  the  Department  of 
Transportation's  Procedural  Regulations  (See 
14  CFR  302.1701  et  seq.)  The  due  date  for 
answws,  conforming  application,  or  motion 
to  modify  scope  are  set  forth  below  for  each 
application.  Following  the  answer  period 
EOT  may  process  the  application  by 
expedited  procedures.  Such  procedures  may 
consist  of  the  adoption  of  a  ihow-cause 
order,  a  tentative  order,  or  in  appropriate 
case*  a  final  order  without  further 
proceedings. 

Docket  Number  47387. 

Date  Filed:  January  2a  1991 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  25, 1991. 

Description:  Appucation  of  Nippon 
Cargo  Airlines  Co.,  Ltd..  pursuant  to 
section  402  of  the  Act  and  subpart 
Q  of  the  Regulations  for 
Amendment  of  its  Foreign  Air 
Carrier  Permit  to  authorize  NCA  to 
provide  scheduled  services  to 
Chicago,  Illinois  and  Los  Angeles, 
California.  With  the  amendment 
NCA's  permit  will  authorize  it  to 
engage  in  scheduled  foreign  air 
transportation  of  property  and  mail 
as  follows: 

1.  Between  the  terminal  point  Tokyo, 
Japan  and  the  coterminal  points  San 
Francisco,  California  and  New 
York.  New  York: 

2.  Between  the  terminal  poliit  Tokyo, 
Japan  and  the  coterminal  points 
Chicago,  Illinois  and  New  York. 
New  York;  and 

3.  Between  the  terminal  point  Tokyo, 
Japan  and  the  coterminal  points  Los 
Angeles,  California,  and  San 
Francisco,  California. 

Docket  Number  47390. 

ZToto ///edlr  January  29, 1991 

Due  Date  for  Answers,  Conforming 

Applications,  or  Motion  to  Modi^ 

Scope:  February  28, 1991. 
Description:  Joint  Application  of  Delta 

Air  Lines,  Inc.  and  Eastern  Air  Lines, 


Ina,  pursuant  to  section  401(h)  of  the 
Act  and  subpart  Q  of  the  Regulations, 
for  approval  of  the  transfer  to  Delta  of 
Eastern's  authority  to  serve  the 
Buffalo-Toronto  noiutop  market 
contained  in  Eastern's  certificate  for 
Route  14a 

Docket  Number  47395. 

Date  filed:  January  31, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  2a  1991. 

Description:  Application  of  Condor 
Flugdienst  GmbH,  pursuant  to  section 
402  of  the  Act  and  subpart  Q  of  the 
Regulations,  requests  a  Foreign  Air 
Carrier  Permit  for  authority  to  engage 
in  charter  foreign  air  transportation  of 
persons,  property  and  mail  separately 
or  in  combination  between  any  point 
or  points  in  the  Federal  Republic  of 
Germany  and  any  point  or  points  in 
the  United  States,  including 
intermediate  and  beyond  points. 

Docket  Number  A7325. 

Date  filed:  January  29, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Sicope:  February  2a  1991. 

Description:  Amendment  No.  1  to  Joint 
Application  of  Northwest  Airlines, 
Inc.  and  Hawaiian  Airlines,  Ina, 
request  the  transfer  to  Northwest  of 
one  additional  Hawaiian  route — 
Honolulu.  Hawaii  and  Fukuoka, 
Japan. 

Nd!S.EisDar, 

Assistant  General  Counsel  for  Regulation  and 

Enforcement 

[FR  Doc  91-3194  Filed  2-8-«l;  8:45  am] 
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Federal  Aviation  Admlnlatratlon 
[Summary  Notlca  Na  PE-91-6] 

Petttiona  for  Exemption 

Summary  of  Petttiona  Received; 
DIapoattlona  of  Petttiona  laaued 

AOmcv:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


r.  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  firom 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awamess  of,  and 


participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Nether  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATit:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  March  4, 1991. 
ADomntt:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Adminisration.  Office  of  die  Chief 
Counsel,  Attn:  Rule  Docket  (AGC-10), 

Petition  Docket  No .  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  nwmfcii  mFomiATK>N  contact 

Miss  Jean  Casciano,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  ^dependence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-0683. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  S  11-27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Wasliington,  DC  on  February  S, 
1991. 
Danisa  Dooohua  Han. 

Manager,  Program  Management  Staff.  Office 
of  the  Chief  Counsel 

Padtioos  for  Exemption 

Docket  No.:  26400. 

Petitioner  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  affected:  14  CFR 
121.314  and  135.169(d). 

Description  of  relief  sought  To  allow 
petitioner's  members  and  other  similariy 
situated  parts  121  and  135  operators  to 
install  certain  fire  resistant  materials  in 
Class  C  and  D  cargo,  compartments  over 
200  cubic  feet  in  volume  after  the  March 
20, 1991,  compliance  date. 

Docket  No.:  2M4S. 

Petitioner  State  of  Florida 
Department  of  Natural  Resources. 

Sections  of  the  FAR  affected:  14  CFR 
91.119. 

Description  of  relief  sought  To  allow 
the  Florida  Marine  Patrol  to  operate 
aircraft  below  500  feet  in  a  populated 
area. 

Dispositions  of  Petitions 

Docket  No.:  26340. 


/  Vol  5a.  No>  28  /  Monday.  Februfy  11.  IQQl  /  Noticei 


/^titkMMr  Dtlto  Air  UnM,  Inc. 

StctioM  ofth^FAR  effaetad:  14  CFR 
121.433. 12L44a  uid  121441. 

DncripUon  ofrmJJtfMtughtTo  allow 
p«tttloiicr  to  ooaduct  ■  kIbcU  annual 
via  it  racunant-tralBiog  pragram  for  ita 
pilots  ai  a  tranaition  to  tha  advancad 
qualification  program. 

Paiiial  Grant,  /aauary  23,  U91. 
Examptiop  No.  5271. 

Docket  Noj  2»Ua. 

Petitioner  Carnival  Air  Unas,  Inc. 

Sectione  of  the  FAR  affected:  14  CFR 
121.3S8(cHl). 

Description  of  relief  tougftti  To  allow 
an  extension  of  the  mmpttan/^  data  by 
which  petitioner  muat  install  approved 
airborne  windsbaar  warning  equipment 
in  its  Boeing  727  airplanea. 

Graot,  Jaauary  24,  uei.  Exemption 
No,  5272, 
{FR  Doc.  n-n«l  niad  a-«-tli  ft4S  aii4 


rvawai  ragnway  Afnnmiairauon 


HMcborouQh  Counlyi  A 

AMNCV:  Faderal  Highway 
Adminiatration  (FHWA),  DOT. 

action:  Notice  of  intent 


ir:  The  FHWA  ia  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statonent  will  be 
prepared  for  a  proposed  highway  project 
in  Hillsboroo^  County,  Florida. 

raw  njNTHn  mtommatiom  contact: 

Bobby  Blackmon.  District  Engineer, 
Federal  ffighway  Administration,  227  N. 
Bronough  Street  room  2015, 
Tallahassee,  Florida  S2301.  Teleptioiw: 
(904)  681-7231. 


r  Affv  wpoiMiAnoN.  The 

FHWA.  in  cooperation  with  the  Florida 
Dq>artment  of  Transportatioa,  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  die  constructiait  of  a 
new  limited  aoceea  expreesway  frooi  tha 
exiating  Tampa  South  Croaatown 
Exproeeway  at  I-7S  to  SR  00  Eaat  of 
Brandon  in  Hillsboroogh  County. 


Tba  naw  axpreasway  touta  will  be 
betwoan  SR  SO  and  the  Alalia  River  and 
tha  project  length  la  approximately  8 
miles.  Constnictioa  of  a  new 
expressway  facility  ia  considered 
neceaaacy  in  addition  to  planned 
improvements  to  local  roads  topovido 
an  accepUble  operating  cooditioa  for 
the  projected  dMign  year  2010  traffic 
demand  in  tha  Bruidon  area. 
Altenwtivea  under  consideration 
include  (1)  taking  no  action:  (2) 
constru^ing  a  four  lane,  limited  access 
expieaaway  on  new  aUenment  and  (3) 
constredng  a  four  lane  limited  access 
expreesway  with  parallel  collector/ 
distributor  roads  along  an  exiating 
facility  aUonment 

Lettma  describtaig  the  proposed  action 
and  soliciting  oonaments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agendee,  and  to  private  organiiatioDa 
and  dtizena  «^  have  previouely 
expressed  or  are  known  lo  heve  intereet 
in  the  poject  An  Advance  Notification 
was  prepared  and  distributed  to  the 
appropriate  agendea.  P(^>lic  meetinga 
have  been  held  in  Brandon  in  October. 
1989  and  January.  1900  and  at  least  one 
more  will  be  held  pior  to  the  public 
hearing.  Public  notice  waa  given  of  the 
time  and  place  of  the  meetngs.  and  will 
be  given  for  the  remaning  meetiaga  and 
public  hearing.  The  Draft  EIS  will  be 
available  for  public  and  agency  review 
and  comments  prior  to  the  public 
hearing.  No  formal  scoping  m^n^in^  is 
planned  at  this  time. 

AH  apropriate  Federal  State,  and 
local  agendes  have  been  afforded  tha 
opportnntiy  to  partidpate  in  regulariy 
scheduled  technical  and  advisory 
committee  meetings  for  this  project  To 
ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  al  significant  iaanea 
identified,  comments  and  suggestions 
are  invited  from  aB  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
direded  to  tfie  FHWA  at  die  address 
provided  above. 


(Catalog  of  Federal  DosMStic  > 
Program  Nuaber  aOJOt.  Highway  1 
Plutniag  and  Coastiiictian.  The  rsgilaMnns 

New  Exemptions 


implsiBimting  Bxaaitlva  Order  12372 
raganBng  intergovernmental  coniuhatton  on 
Federal  programs  and  activities  apply  to  tiUs 
program). 

luued  on:  January  22. 199L 
Bobby  BlaclcmoD. 

DiBtrict  Engineer,  lallabasaee,  Florida. 
[FR  Do&  91-9120  Hied  2-B-«l;  8:48  am] 


AdmMstrttfoa 

Applicsllofw  for  Exwnptions 

AQINCV:  Researdi  and  Special  Ptopama 
Administration,  DOT. 
ACTION:  List  of  Applicants  for 
Exemptions. 

•UMMANV:  In  accordance  with  the 
procedures  governing  the  applicaton  for, 
and  tha  processing  of.  exemptions  from 
the  Department  of  Transportation's 
Hatardoaa  Materiala  Regulationa  (40 
CFR  part  107.  aubpart  B).  notice  ie 
hereby  given  ^t  die  Office  of 
Hazardoua  Materials  Transportation  baa 
received  the  api^cations  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  In 
the  "Nature  of  Application''  portion  of 
the  table  below  as  follows:  1 — Motor 
vehide.  2— Rail  frei^t  S— Cargo  veesel. 
4— Cargo-only  aircraft,  5— Passenger- 
carrying  aircraft 

DATES:  Comments  must  be  received  on 
or  before  March  13, 1901. 
ADONBSS  COMMENTS  TO:  Dockets 

Branch.  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  r.n»firm«Hnii  of  receipt  of 
commenta  is  deaired.  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  appHcation  number. 
FON  PUNTHEN  INFOWMATION:  Copjea  of 

the  appUcatkms  are  available  for 
inspectioo  in  the  Dockets  Branch,  room 
8426,  Nassif  Building.  400  7di  Street 
SW..Washii«lan.DC 


Na 


10634-N 


OIn  Osiperalef^ 
EaMMDii.1. 


0H„ 


OMMofV 


icrRt7«.ii9MniK 


48  CR1 173.101(4. 


lO  OTDVW    W   psnQ96 

PM^AWMnli  for  DOT-flpsoMcslofi  48^ 
wwponBDun  oi  vwinyvmwy 
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New  Exemptions— Continued 


AppMcatiofl  No. 


R«gulation(s)  affecM 


Nature  ol  •Himpilon  thaieof 


CKwiMSre  A 

Byron,  GA. 


Predudii 


1093^1 
te937-N 

10539-N 


U.&  Oapvtmartf  a(  Energy.  Waahirto- 
ton.  DC. 


49  cm  173.214^— 


49  CFR  173.86. 


QbaMy 


IA 


of  Eunice,  Ina, 


Monsanto   Agricultural   Company,   St 
Loui8,MO. 


49  CFR    173.154,    173.164.   173.178, 
173.182, 173.234. 173.246M. 


49  CFR  173.32c(D. 


en  wmilied  in  eSono 
8iBdel). 
ToeNewriaueMndao* 


3). 


ta  taN  teflttea  (moOee  1,  2, 


aele  o(  bdk  begs 
tori 


To  Milhortn  ttw  fMnutedurt, 

iMvIno  •  cipacKy  «# 

of  fliwnabto  soBdti 

1.2). 
To  auttwlaa  a  one-Una  iNpaiinl  oi  arv  UA  101 

wMca  Ie  only  fMad  to  apsraodnwlaly  2S  panert 

chloroecetyl   cNeride,   daeeed   ae  an  eorrortw   matailaL 
1.2,3). 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  publ^ed  in 
accordance  vrith  part  107  of  the 
Hazardoua  Materials  Transportations 
Act  (40  U.S.C.  1800: 49  CFR  l.S3(e)). 

Issued  hi  WaaUagton,  DC.  on  February  5. 
1991. 
J.  Suzanne  Redgepeth, 

Chief.  Exaaptieea  Branch,  Office  of 
Hazardoua  MaterialM  Exemptions  and 
Approwaia. 

[FR  Doc.  91-3125  nied  2-8-91;  8:46  ami 
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Applications  for  Hanawt  or 
Modification  of  Exwnpliona  or 
Appllcatlona  to  Bocoma  a  Party  to  an 
Examption 

AQENCV:  Research  and  Special  Programs 
Administration^  DOT. 
ACTION:  List  of  applications  for  renewal 
of  modifies  tion  of  exemptions  or 
application  to  becoeae  a  party  to  an 
ex  <«ptioa. 

SUMikaiiY:  In  acconkHwe  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  TVansporta  Uuu'  e 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  sui>pttrt  B),  notice  ie 
hereby  given  nat  the  Office'  of 
Hazaidova  Materiala  TraneportatioR  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportatioB,  and  the  native  of 
appliestioB  iMve  been  shown  in  earner 
Federal  Register  publications,  they  are 
not  lepeateu  here.  Bkeept  ex  otherwise 
noted,  renewal  applkatteas  arc  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
they  are  decribed  in  footnotes  to  the 


application  iramber.  Application 
numbers  witii  the  suffix  "X~  denote 
renewal;  application  number  with  the 
auffix  "p"  denote  party  to.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  arast  be  received  on 
or  before  February  27, 1991. 

ADDRESS  COMMENTO  TOT  Dockets 

Branch,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washingtoo,  DC  20590. 

Comments  should  refer  to  the 
application  iramber  and  be  8id)mitted  in 
triplicate,  ff  confirmation  of  receipt  of 
comments  ia  desired,  include  a  s^- 
addressed  stamped  postcard  showing 
the  exemption  niuber. 

FOR  FURTHER  INFORUA.TION:  Copies  of 

the  applications  are  available  for 
inspection  bi  the  Dsdkets  Branch,  room 
8426,  Nassif  Bdhfing,  400  Tth  Street..  SW. 
Washington.  DC 


ReeaMral 

Applies 

i.iiJL  ^^ 

of 

tion  ^4(l. 

Ap^caai 

exemiv 

Sort 

1862-X..._ 

Greer       HydcaSca.       Inc., 

1S62 

EudklOK 

2000-X — 

UNIGAS,    Inc.    Maicecfito. 

2000 

PR. 

4291 -X..... 

UnRatf  redweiogiea  Corpo- 

4291 

mion.  Sen  Joee,  CA. 

4453-X..... 

Uverty  Supply,  toe,  Indtan- 

4453 

cto,IA. 

4884-X 

Unda  6aaas  or  tte  Souti. 

4884 

Inc.  Houston,  TX 

4884-X_.... 

UNIGAS,    toe.    Mereedito. 

4884 

pa 

4884-X — 

Union  Carbide  Chemiceb  a 
PtosScs    CoHipeny    Inc., 

4884 

Ctwleeton.WV. 

4884-X  _.... 

Unde  Geaea  of  ttM  West. 
Inc.  San  Remon,  CA. 

4884 

4884-X 

Unde  Guea  o(  New  Eng- 

4884 

land.  Inc,  West  Narttord. 

CT. 

4884-X — 

Union  CtefiidB  todUstrW 
Gases,  toe  Oanbury,  CT. 

4884 

4884-X 

Unde  Gasee  of  tTM  Nortiv 
west^  toe,  ^Kltond^  OR. 

4884 

Renews 

Applies- 

ticNi  No. 

Appkant 

e< 

5243-X — 

Austin  PoiHer  CwnpMy. 
CtoMetsnd;OK 

5243 

6557-X 

GeMem  Hm  Eidtoguisher 
CorpocaSon,    NwltJiuok, 

a. 

m  AedMcto  ami  Oieml- 

6557 

6712-X_ 

6712 

ea*.  toe  AlsntoMM,  PA. 

6816-X 

McOorvwl  DoeglBe  MMie 
Syetome  Cempany.  SL 
LouisiMO. 

6816 

7023-X 

Texes  tostnments.  Inc. 
tMtoe.TX 

7023 

7023-X — 

PVS  Chemicals,  toe  (NY), 
BuNMaNY. 

7023 

7051 -X 

Ozark  Mahor#ig  Company, 
TulM,OK. 

751 

7274-X 

UNIGAS;  Inc.,  Mercedha, 
PR. 

7274 

7555-X 

Inc  Mta  d'Antou, 
Quebee.CN. 

7555 

761 8-X 

KaneavCay,  MO. 

7616 

7730-X — 

Westsm  Coinpsny  or  North 

7730 

AflMnC^  MDMlon.  iX. 

7753-X — 

Monsanto  Chemleri  Coev 
penr.  St  Louie,  MO. 

7753 

7886-X..... 

W.M.  B«r  a  Compviy,  Inc. 

7886 

7887-X 

nghr  Systoma,  toe.  Ray- 
to«MVMO. 

7887 

8e08-X  — 

Wlisam  Astoaols  Compa- 
ny, Mays  Landtog.  NJ. 

8008 

8214-X 

Chryslsr  Motors  Cbipora- 
•er^  Center  Ltoe;Mt 

8214 

8225-X 

Hoover  Groupi.  toe.  Bea- 
•taB,NE. 

8225 

8228-X — 

CenSM  tospagenee  Agency. 
WasMn^on,  OC 

8228 

8239-X — 

WaeflniyRMsa  Bactrtc  Cor- 
ponSon.  ffltoSorgh.  PA. 

8239 

8249-X„„ 

LPS  toduslrtee.  Inc.. 
NewaiKNJ. 

8249 

825e-X 

E.  t.  du  Ront  dr  Nerrxxn 
and  Company,  toe.  \Ml- 

8256 

mington,  DC 

8307-X 

U.S.  Department  oT  Eoeriy, 
Weshingtoo,  DC  CSm 
Foaentoi). 

8307 

844S-X 

Drug  a  Laboratory  Dkpoe- 
ai.  Inc.  ReirweC  ML 

8445 

8445-X ...... 

ESC  Hazacdous  Waste 
Sarvioes,  toe,  Sheboy- 
gen,Wl. 

8445 
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lion  No* 


S4S1-X. 

wie-x. 
asift^. 


K7»-X. 


asaa-x. 

W4fr-X. 

•645-X- 

W67-X. 

M7B-X- 


871. 
•742-X„ 

aS78-X- 

8M4-X_ 

W78-X- 
8078-X- 
-X» 


nti.  InGL,  OnobwHM.  OH. 
Piny,  FL 


UmImL  PMftoQiOfV  MS. 
OtMimtOK 


Company.  Tomnoa,  CA. 

Mkwiu  Inc,  Tinip^  FL 

KanMs  Ohr  Souttwn  Ralk 

««y    Company.    Kanaaa 

oty.ua 


9030-X_ 

9034-X- 
90S2-X_ 

9066-X. 

9oei-x. 
-x_ 


•oei-x. 


9oas-x_ 

90a6-X- 


il  CofponMon  (MSI).  Sail 

LataCRy.  UT. 
AuaHn    Powtar    Company. 

aaMiand.OK 
radami    EmavQancy    Mafv 

aQamant  A^ancy.  Wailv 

kiQion.  DC. 
E.  L  du  Pont  da  Namoura 

and  Company.  Inc.  Wl^ 

mfeigloiv  OE- 
Qraat  Latiaa  Oiamical  Cor- 

pociMon  B  Ooiado^  Aft. 
Aloo  Chamlcala.  mc  CN- 

eago,H- 
Cuaoo     FaMcalora,     hie. 

Rtclwwnd    HH    Omaro. 

Canada. 
Amalgantat    Canada    DM- 

■on  OT  rramawoOi  ate 

Toronto.  Ontario.  Canada 

(Saa  Fooawia  2). 
Unda  Qaaaa  of  Naw  Eng- 

■nih  PK,  waai  nannnx 

CT. 
BMovy    cn^iaannQ.    nc, 

HydaPariuMA. 
Yankwy    TadvUoal    Prod- 

ucta.  Inc  PMoatuck.  CT. 
Sooa  AwMon  Olv.  ol  Hggla 

MmaMnal.  mc  LancM- 

tv.  NY. 
LNO,  IwYwpofalad,  Ocaan- 

iida,NY. 
UNiGAS,    mc.    MaroadHa. 

PR 
Chamlcal   Handbig  Equl|v 

mani  Company,  Inc..  Wa^ 

bridQa.  OH, 
HaMMrton    Loggino   San^ 

toaa.  mc  Fofti  Wort). 

TX 
SSI   Group.   UmNad.   F*- 

dita.KY. 
Laonart  Joaapl«  Co.  «  Sa- 

laapoft       Manulacluiliig 

Col,  Damw,  ca 
SSI   Qrojp.   LMtad   (dba 

TXa  flpitaoahoppi).  Fair- 

dria^  KY  (Saa  Footnoia 

3). 
Coming  Infurporalad.  Cor- 
ning, NY. 

AiMttoa.  Inc,  Montwata. 

NJ. 
MMon     Syatama,      Inc. 

Auburn    HM.    Ml    (Saa 

Foo«nola4). 
BMW   of   Nortt)   Antailca. 

aic^  MonCiMla.  NJ. 


of 
ion 


•481 
8616 

asie 

8809 

8879 
8682 

8882 
8848 

8648 

8667 

8678 


Hon  Noi 


8710 
8742 

8878 


8878 
8878 


8030 

9034 
9082 

9068 

9081 
9061 

9061 

9064 
9066 

9066 

9086 


9110-X_. 

9141-X._ 
9180-X... 

932e-X... 
•402-X.- 
B441-X... 
9480-X~ 

•S80-X... 

8eoi-x_ 

9866-X_ 

96eo-x.„ 

9604-X._ 

9706-X„ 

9716-X_. 

9719-X... 

9723-X.... 
9723-X-. 

9738-X._. 

9741-X_ 

9780-X™. 

97S0-X.„ 

976»-X.... 

97e6-X-. 

9649-X_ 

9980-X_„ 

996»-X_ 

10001 -X- 
10022-X- 
10043-X_ 

10049-X- 

10067-X_ 

looeo-x.. 

1000O-X.. 
10006-X„ 

10103-X„ 
10103-X.. 
10116-X_ 
10131-X„ 


Applcwii 


KanMcOaa  Cliamicai  Cor- 
ponrtlon.  Oklahoma  Oty, 
OK. 

Brtalol  Flara  Corporation, 
B(Moi.PA. 

M  «  Q  Twkara,  Umttad, 
Slourtxidga.  Waat  Mid- 
iMida,  England. 

Cartwnalra.  Inc.  Palmanorv 
PA. 

Atochom,  8.A^  Pttrit^ 
Ffmco. 

Ainlrol,  Inc..  WMt  Wifwlck, 
Rl. 

Uquld  Carbonic  SpadaRy 
Gaa  Corporation.  Chica- 
go, H- 

McOonnal  Douglaa  Corpo- 
ration, St  Loula,  Ma 

Trtcai,  Inc.  HdHatar.  CA 

Akzo  Chamlcala.  Inc.  Chi- 
cago, n. 

Snydar  Induatilaa.  Inc.  Urv 
ootn.  NE  (Saa  Footnoia 
8). 

MUand  MMufaduring 
Corp^  Siioida.  IL  (Saa 
Footnolo  8). 

U.S.  DoportmoK  of  Enorgy. 
aarwignn,  ia#. 

Comdyna  I.  Inc.  Waat  Ub- 
arty,  OH 

Qraat  Souttwn  Airwaya. 
UQranga,QA. 

Aptua.  LakavMa.  MN... 

Chamkal  Waala  Managa- 
mant.lnc.Mar1atta.QA. 

Hapag4Joyd.  AQ.  Hamburg. 


CaiMe  Tradbig  of  Florida. 

Lanocna  nouatnaa  nc,  Ar 

lwila.QA. 
Eoonaxpraaa.   Inc.   Whaa- 

lon.H- 
Air  Produda  and  Chami- 

3M  TranaportaUon.  St  Paul. 

Soumom     Air 

Inc^  Mlml,  FL. 
Ooo    Pyronottcs    DtvWon, 

Donvor.  00. 
0-     C     tnduiferios.     Inc., 

QurtMvofVv  C^ 
IMoM)  Inc^  MofOodHi.  PR- 
UnlQMk  Inc..  MoroodNs,  PR.. 
ToKM     Inotnjnionls.     Inc.i 

Drtaa.TX 
Marfln  (3aa  Tramport.  Inc. 

Kllgor«,TX 
OS.  Oaparbnant  of  Enargy, 

Waahinglon.  DC. 
PNHpa  Paaoiaum  Compa- 
ny, BartaavMa.  OK. 
Oawaon    Tank    Company. 

Clarkalon,  Ml. 
Enargia  E  mduablaa  Ara- 

gonaaaa,    SA,    Madrid. 

Spain  (Saa  Footnoia  7). 
N.N.8.  Olon.  inc,  Rocfiaa- 


Ou-Uur     Producta.     kic, 

Vaaaar,  ML 
Wooltfn  AUm  JntornoMonol, 

Inc.,  Houston,  TX. 
Fomo       Products,       Inc 

Norton.  OH. 


9110 

9141 
9180 

9326 
•402 
9441 
•480 

9680 

9601 
9866 

9680 

9604 

9708 

8716 

9719 

9723 
9723 

9738 

9741 

•760 

•780 

•763 

•766 


•960 

9969 

10001 
10022 
10043 

10049 

10067 

10069 

10000 

10006 

10103 
10103 
10118 
10131 


(1)  To  rartaw  and  modWy  aoynptlon  to  Incfcjda  an 
addMonal  norv^iryolachnlc  amoka  ganaralor. 

(2)  To  auttwrin  cargo  Maaal  aa  an  addWonal 
moda  of  kanaportattorL 

g)  To  Incraaaa  capacily  and  quantWaa  of  calckim 
carblda  in  malai  oontalnara  from  2  pounda  to  2.8 
poundaand  owarpackad  in  a  llbarboard  box  of  up  to 
12  inataad  of  6. 

(4)  To  ranaw  and  provlda  ky  addWonal  modala  of 
air  bail  inflalor^^ 

(8)  TO  authorin  iNpmanl  of  oartain  pdaon  B 
•oilda  and  Itouida  aa  addHlonal  oommoditiaa  lor  ahip- 
mant  In  norvOOT  apadWcation  polyathylana  portabia 
tanka. 

(6)  To  authortza  ralaat  of  angia  vaNaa  on  MC-331 
MTDO  tonka,  uaad  tor  cNorina  Iranaportatkin,  at 
Iwalva  month  Inlarvaia. 

(7)  To  ranaw  and  authortza  40  toot  fralght  oonti*>- 
ara.  o 


Apptca- 

UonNa 

ParttMto 

aocami^ 

ton 

4082-P 

QuanSan  Sacurity  Producta, 
Phoanl)i,AZ. 

4082 

44S3-P 

Qaupal  Conatnjctlon  Com- 
pany. Inc.  Cokjmbua,  OH. 

4483 

661 1-P 

Uquld     Air     Corporation. 
Walnut  Craak  CA. 

6611 

e626-P 

Kaan     Compraaaad     <3aa 
Company.    Naw    CaaHa. 
DE. 

6626 

8362-P 

HEDB   Corporatkxi.   Santa 
Clara.  CA. 

8362 

8S64-P 

AKwquaniua.  NM. 

avM 

8S82-P 

Qrwid  Truck  Waatam  Ra«- 
road  Company,. 
Pontlac  Ml._ 

8882 

8723-P 

Siana  TrucWng,  Inc.  Rano. 
NV. 

8723 

8978-P 

ECO    Enargy    Corwaraton. 
somarviPa.  M^ 

8978 

8978-P 

SchkOTbargar    Wal    Sanr- 
loaa.  Roaharon,  TX 

8878 

827S-P 

Drom     Intarnalioral.     Inc, 
TowaocNJ. 

•278 

9879-P 

PtodmonI  Exptoalvaa.  Inc, 
StaMavMa.NC 

9679 

10001-P 

Portl««d    Wakflng    Supply, 
Portlartd.  ME. 

lOOOl 

10081-P 

Aarofact    Propulaion    Dlv^ 
atoiv    Sacramanio,    CA 
(Saa  Foolnoto  1). 

10061 

'  Raquairt  partjf  atatua  and  to  authortza  a  similar 
rodtat  motor  ooniiguratiort 

This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC  on 
February  5. 1991. 
J.  Susanna  Hadfepath. 

Chief,  Exemptions  Branch.  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

(FR  Doc  91-3126  Filed  2-8-91:8:45  am]     ' 
oooc  4aifr4a-H 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[Delegatloti  Order  No.  237] 

Delegation  of  Authority  to  Aasiatant 
Commissioner  and  Deputy  Aaaietant 
Commlseioners  for  Employee  Phna 
aa4  Exe«pt  Orfaniiailona  and  CIrief , 
TecMHcal/RwiaMP  Staff 


agency:  Internal  Revenue  Service. 
Treasury. 

action:  Driegstion  of  autfiority. 

StfRntARV:  Delegation  Order  No.  237 
delegates  authority  to  abate  certain  first 
tier  chapter  42  excise  taxes  in 
substantial  amounts  to  the  Assistant 
Commissioner  and  Deputy  Assistant 
Coranissianers  for  Employee  Plans  and 
Exempt  Organizations.  The  Order  also 
delegates  autlicrity  to  abate  the  same 
taxes  in  liesMr  araoctnts  to  the  Chief, 
Technical/Review  Staff.  The  text  of  the 
delegation  order  appears  below. 

EFFECTIVE  DATE:  February  12. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Larson.  E:0£.  room  2238, 1111 
Constitution  Avemie,  fifW.,  Washington, 
DC  20224.  (202)  566-6381  (not  a  toll  free 
call]. 

Authority  to  Abate  Qualified  First  Tier 
Cfaopter  42  Excise  Taxes 

1.  Pursuant  to  the  authority  vested  in 
the  GorannssitHier  of  Interna!  Revenue 
by  Treasury  Department  Oder  150-10 
and  IRC  4962,  the  authority  to  abate 
substantial  qualified  first  tier  excise  tax 
amounts  imposed  by  chapter  42  is 
hereby  delegated  to  the  Deputy 
Assistant  Commissioner  (Employee 
Plane  asid  Exempt  Otganizations)l 

2.  Ptnaoil  to  the  seme  autitorities, 
the  authority  to  abate  other  than 
substantial  qualified  first  tier  excise  tax 
amounts  Imposed  by  chapter  42  is 
hereby  delegated  to  District  Directors, 
Chiefs  and  Asmslant  Chiefs  of  EP/EO 
Divisions,  and  Chiefs,  Technical/Review 
Stafb  ia  EP/EO  k^  district  offices.  This 
authority  aiay  set  be  redelegated. 


3.  For  purposes  of  this  Order,  a 
substantial  qualified  first  tier  excise  tax 
amount  imposed  by  chapter  42.  as 
described  in  IRC  4962(b),  is  a  sum  in 

pvrpffff  pf  yyon  f¥in  fnr  nil  ^\ir\\  \gjn 

payments  or  deficiencies  (exclusive  of 
interest,  other  taxes,  and  penalties) 
involving  all  related  parties  and 
transactiona  arising  from  chapter  42 
tax^e  events  withia  the  statute  of 
limitations  as  determined  by  the  key 
district  office  involved.  Amounts  for 
which  several  parties  are  jointly  and 
severaUy  Uable  are  coanted  only  once  in 
this  summation. 

4.  To  the  extent  that  authority 
exercised  consistent  with  this  Order 
may  require  ratification,  it  is  hereby 
affirmed  and  ratified.  Oral  commitments 
made  by  IRS  officials  with  apparent 
authority  to  exercise  the  delegation  prior 
to  the  cfiecthw  date  of  this  Order  upon 
which  tajqpaycrs  may  hafve  relied  to 
tfacH*  detriiBent  may  be  fidfitted  after  the 
effective  date  of  this  Order  in  a  manner 
consistent  with  the  oral  commitment. 

Dated:  fannaiy  2B.  1991. 
Appro  vedi 
David  G.  Blattner, 

Chief  Operations  Officer. 

[FR  Doc.  91-3205  Filed  2-8-91;  8:45  am] 

BHJJNa  CODE  4a30.«1-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Loan  Guaranty,  PercenlaoaTo 
Determine  Net  Value 

AGENCV:  Department  of  Veterans 

Affairs. 

action:  Notice. 

SUMneiRV;  Tlsa  notice  previde» 
information  to  participants  m  the 
Department  of  Veterans  Affairs  (VA) 
loan  guaranty  piugiam  concerning  the 
percentage  to  be  used  in  determining 
whether  the  Secretary  will  accept 
conveyance  of  a  foredoeed  property. 
The  percentage  applicable  for  Fiscal 
Year  1991  is  10.19- percent 
EFFECnVE  date:  December  24. 1996. 


Mr.  Leonard  A.  Levy,  Assistant  Director 
for  Loan  Management  (261),  Loan 
Guaranty  Service,  Veterans  Benefits 
AdrainistratieB,  DepcHrtnaent  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
WashBngteit  DC  29420,  fZOZ)  233-3608. 
SUPPtEMEKTAIIY  INFORMATION:  VA 
regidatioiM  concenuag  the  payment  of 
loan  guaranty  claims  are  set  forth  at  38 
CFR  36.4300;  et$eq.  T^  toniittlas  for 
determinief  whether  V A  wid  after  the 
lender  an  election  to  convey  the 
property  to  VA  are  set  forth  at  38  CFR 
36.4320.  A  key  component  of  this  is  the 
"net  value"  of  the  property  to  the 
Gov  erument,  as  defined  in  38  CFR 
36.4301.  Essentially,  "net  value"  is  the 
fair  market  value  of  the  property,  minus 
the  total  of  the  costs  the  Secretary 
estimates  wo<dd  be  incarred  by  VA 
resolting  frae^  die  ac«|ai8itien  and 
disposftkm  of  the  property  for  property 
taxes,  assessments,  hens,  property 
maaitcnsRce,  property  improvement, 
administration  and  resale.  Each  year  VA 
reviews  the  average  operating  expenses 
incurred  for  properties  acqnred  mder 
38  CFR  36.4320  which  were  sold  during 
the  preceding  three  fiscal  years  and  the 
average  administrative  cost  to  the 
government  associated  with  the 
property  management  activity.  VA 
annually  updates  the  "net  value" 
percentage  and  publishes  a  notice  of  the 
new  percentage  in  the  Federal  Register. 
For  Fiscal  Year  1980.  the  percentage  was 
11.45  percent  For  Fiscal  Year  1991.  the 
perceatage  wiU  be  10.19  perceot.  beeed 
i^pon  die  operatiBg  expenses  inairred 
for  Fiscal  Years  1988, 1989  and  1990. 
Acconfingly,  VA  will  subtract  10.19 
percent  from  the  fair  market  value  of  the 
property  to  be  liquidated  in  order  to 
arrive  at  the  "net  rahie"  of  the  property 
to  VA.  This  new  percentage  will  be  used 
in  "ijet  vafne"  eakalations  made  by  VA 
on  or  after  December  24, 1990. 

Approved:  January  30, 1991. 
Edward  J.  Denvinski. 
Secretary  of  Veterans  Affairs. 
[FR  Doc.  «-ai72  Filed  2-8-91;  8:45  amj 
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Sunshine  Act  Meetings 


FMlnal  Ragistor 
Vol  56,  Na  28 

Monday,  February  11,  1991 


TNs  MCtion  o(  th«  FEDERAL  REGISTER 
conMna  noMcM  of  mMlingt  puMahad 
undw  ttw  "QcNmwim*  in  Itw  SurwNn* 
Acr  (Pub.  L  94-409)  S  U.&C.  552b(«)<3). 


COMMOOtTY  nmimS  TfUONMI 


CITATION  OP 
MHVIOUS  ANNOUNCSMINT:  56  FJl.  1317. 

raSVIOUSLV  AfMOUNCIOTWK  AND  DAT! 

or  MOTINO:  10:00  a jn.,  Friday,  February 
22,1991. 

CHANQl  m  THK  MCETINO:  The 
Commission  has  cancelled  the  open 
meeting  to  discuss  the  Applications  of 
the  Chicago  Board  of  TYade  for  contract 
designation  in  Options  on  Cash  Settled 
Three  Year  and  Five  Year  Interest  Rate 
Swap  futures. 

CONTACT  KRSON  TON  MOM 
information:  Jean  A.  Webb,  Secretary 
of  the  Commission, 
leu  A.  Webb, 

Secretary  of  the  Coaunisaion. 

[PR  Doc  91-3294  nied  2-7-91;  3:23  pjn.] 

MLUNQ  coot  asi-«i^ 


ccMMOorrv  nmiRcs  TRAOiNO 


"FIDCIIAL  RCOISTBr  CITATION  OF 
FNCVKHIS  ANNOUNCEMINT:  56  FJL  1317. 

PWgVWHItY  ANNOUNCCO  TIMt  AND  DATE 
OF  Mcrrmo:  ll:00  a.m.,  Tuesday, 
February  28, 1991. 

CHANOC  IN  THE  AOENOA:  The  Commodity 
Futures  Trading  Commission  has  added 
to  the  agenda  the  Applications  of  the 
Chicago  Board  of  Trade  for  contract 
designation  in  Options  on  Cash  Settled 
Three  Year  and  Five  Year  Interest  Rate 
Swap  futures. 

CONTACT  PEIMON  FON  MORS 
MFORMATKMC  Jean  A.  Webb,  Secretary 
of  the  Commission. 
|MnA.Wabb. 

Secretary  of  the  Commission. 

[FR  Doc  91-3295  Filed  2-7-01;  3:23  pm] 


DEPARTMENT  OF  ENEROV 

Federal  Energy  Regulatory  Commission 
(February  6, 1991) 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-49).  U.S.C  552B: 


DATE  AND  TIME:  February  13, 1991.  lOKX) 
a.m. 

FLACt:  825  North  Capitol  Street  NR. 
Room  9306,  Washington,  DC  20428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

*Note.-^tems  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Lois  D.  CasheU.  Secretary. 
Telephone  (202)  208-0400. 

This  is  a  Ust  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  Usting  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Coosant  Agenda-^ydro.  SSlit  Maediig— 
Fefafuaiy  IS,  1991.  Regular  Meeting  (lOM 
aJB.) 

CAH-1. 

Proiect  No.  99S2-003,  Mr.  Warren  Osbom 
CAH-2. 
Project  No.  9956-003,  Kamargo  Corporation 
Project  No.  9952-003.  Deferiet  Corporation 
Project  No.  9954-003,  Colton  Hydro 

Corporation 
Project  No.  9955-003,  Higley  Corporation 
Project  No.  9567-003,  Hannawa 
Corporation 
CAH-3. 
Project  No.  1417-Oia  Central  Nebraska 

Public  Power  and  Irrigation  District 
Project  No.  1835-023.  Nebraska  Public 
Power  Diatrict 
CAH-4. 
Project  No.  4444-008,  Trans  MounUin 
Hydro  Corp. 
CAH-5. 
Project  No.  4669-004,  Rancho  Riata  Hydro 
Partners,  Ina 
CAH-6. 
Project  No.  4797-003.  Cogeneration.  Inc. 
Project  No.  5797-004.  B&C  Eneigy,  Inc. 
CAH-7. 
Docket  No.  ULB7-3O-0O2.  Sheffield  Car 
Company 
CAH-e. 
Project  Noe.  2441-006  and  2S08-00a  City  of 
Norwich.  Connecticut 

Conaant  Agenda— Elactiic 
CAE-1. 
Docket  No.  ER91-167-00a  Central  Vermont 
Public  Service  Company 
CAE-Z 
Docket  Nos.  ER82-427-O07  and  ER83-301- 
001,  Southern  California  Edison 
Company 
CAB-3. 
Docket  Nos.  ER91-21-001.  ER90-349-005 
and  ER90-406-002.  Northern  States 
Power  Company  (Minnesota)  and 


Northern  States  Power  Company 
(Wisconsin) 
CA&-I. 
Docket  Na  ELgO-31-001.  Missouri  Basin 
Municipal  Power  Agency  v.  Midwest 
Energy  Company  and  Iowa  Resources, 
Ina 
CAE-5. 

Docket  No.  QF90-23ft«n,  Gary  Hibbert 
CAE-e. 
Docket  Na  ER90-245-001,  Canal  Electric 
Company 
CAE-7. 
Docket  No.  ERa9-571-001,  Southwestern 
Electric  Power  Company 
CAE-8. 
Docket  No.  ERa8-527-001,  Union  Electric 
Company 
CAE-0. 
Docket  Na  ERgO-142-001,  Ariiona  Public 
Service  Company 
CAE-ia 
Docket  No.  ER90-127-001,  Southwestern 
Electric  Power  Company 
CAB-11. 
Docket  No.  ER8fr439-001,  Central  Illinois 
Pubic  Service  Company 
CAE-12. 
Docket  Na  EL90-2-0O1,  Turlock  Irrigation 
District  v.  Pacific  Gas  and  Electric 
Company 
Docket  No.  EL90-3-001,  Modesto  Irrigation 
District  v.  Pacific  Gas  and  Electric 
Company 
Docket  No.  EL80-5-001,  City  and  County  of 
San  Francisco  v.  Pacific  Gas  and  Electric 
Company 
CAB-13. 
Docket  Na  RM84-»O01,  Calculation  of 
Cash  Working  Capital  Allowance  for 
Electric  Utilities 
CAB-14. 
Docket  No.  ELgo-454)00.  Louisiana  Public 
Service  Commission  v.  Bnteigy  Services, 
Inc. 
CAB-15. 
Docket  Na  ER88-83-00e,  Southern 
California  Edison  Company 

Consent  Agenda — Oil  and  Gas 
CAG-1. 
Docket  Nos.  RP91-72-000,  RF92-73-00a 
RP91-74-O00  and  RF91-75-00a  Texas 
Eastern  Transmission  Corporation 
CAG-2. 
Docket  Na  RP91-n.O0O,  Mississippi  River 
Transmission  Corporation 
CAG-3. 
Docket  No.  RP91-4»001.  Arkla  Eneigy 
Resources 
CA&-4. 
Docket  No.  TQ91-3-37-00a  Northwest 
Pipeline  Corporation 
CAG-5. 
Docket  Nos.  TQ91-4-24-4)00  and  001. 
Equitrans.  Inc. 
CAG-6. 
Docket  No.  RP89-974)00  and  TM9O-3-37-O0a 
Northwest  Pipleine  Corporation 
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CAG-7. 
Docket  No.  RP91-29-002,  Tennessee  Gas 
Pipeline  Company 
CAG-8. 
Docket  Na  TA91-l-68-00a  Texas  Gas  Pipe 
Line  Corporation 
CAG-9. 

Omitted 
CAG-10. 
Docket  Nos.  GT9(V-32-000, 001, 002. 003  and 
004,  CNG  Transmission  Corporation 
CAG-11. 
Docket  No.  RP89-87-000,  Mitco  Pipeline 
Company 
CAG-12. 
Docket  No.  RP91-70-00a  Northwest 
Pipeline  Corporation 
CAG-13. 
Docket  No.  RP91-58-000,  Florida  Gas 
Transmission  Company 
CAG-14. 
Docket  Nos.  TA84-2-37-011  and  FA84-9- 
002,  Northwest  Pipeline  Corporation 
CAG-15. 
Docket  No.  TM91-7-28-O01,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-ia 
Docket  Nos.  RP-62-010  and  RP8e-148-007, 
Pacific  Gas  Transmission  Company 
CAG-17. 
Docket  Nos.  RP89-179-00e,  CP89-148a-O01 
and  CP8&-1489-001,  Western  Gas 
Interstate  Company 
CAG-IR 
Docket  No.  RP90-104-OOe.  Texas  Gas 
Transmission  Corporation 
CAG-19. 
Docket  Nos.  RP91-31-001  and  RP91-22-002, 
Natural  Gas  Pipeline  Company  of 
America 
CAG-20. 
Docket  No.  RM91-2-004,  Mechanism  for 
Passtlirough  of  Pipeline  Take-or-Pay 
Buyout  and  Buydown  Costs 
Docket  Nos.  RP89-137-005.  RP89-219-004. 
RP9O-5O-004  and  RPgO-00-001, 
Northwest  Pipeline  Corporation 
Docket  Nos.  RP88-45-000  and  RP88-46-000, 

Arkla  Energy  Resources 
Docket  Nos.  RP85-209-00a  RP88-27-000. 
RP88-264-000,  RP89-138-000  and  RP89- 
147-000,  United  Gas  Pipeline  Company 
Docket  No.  RP88-267-00a  South  Georgia 
Natural  Gas  Company 
CAG-21. 

Omitted 
CAG-22. 
Docket  Nos.  TA90-1-24-004  and  RP90-162- 
002.  Equitrans,  Inc. 
CAG-23.  Omitted 
CAG-24. 
Docket  No.  RM91-2-001,  Mechanism  for 
Passthrou^  of  Pipeline  Take-or-Pay 
Buyout  and  Buydown  Costs 
Docket  Nos.  RP88-80-015,  RP88-223-007, 
RP88-2S1-007,  RP8&-15(Mn5.  RP89-153- 
004,  RP89-154-003,  RP89-184-003,  RP90- 
73-003,  RP90-96-003,  TM89-d-17-003. 
TM89-4-17-003,  TM89-7-1 7-002,  TM8»- 
6-17-002,  TM89-10-17-002,  TM89-11-17- 
002.  TM89-12-17-002.  TM90-3-17-002 
and  TM90-7-17-003,  Texas  Eastern 
Transmission  Corporation 
CAG-25. 
Docket  No.  TQ91-2-9-001.  Tennessee  Gas 
Pipeline  Comapny 


CAG-28. 
Docket  Nos.  RP90-119-007  and  RP88-67- 
043,  Texas  Eastern  Transmission 
Corporation 
CAG-27. 
Docket  No.  TQ90-3-27-001.  North  Penn 
Gas  Company 
CAG-28. 
Docket  Nos.  TA90-1-22-003, 001  and  RP9a- 
141-001,  CNG  Transmission  Corporation 
CAG-29. 
Docket  Nos.  RP88-93-000  and  RP88-40-000 
(Phase  n],  Questar  Pipleline  Company 
CAG-aa 
Docket  Nos.  RM91-2-000,  RP89-245-000 
and  TM90-2-41-00a  Paiute  Pipeline 
Company 
CAG-31. 
Docket  Nos.  RP87-86-005,  RP8&-11-000, 
RP85-11-000  (Phase  II).  RP89-ll(>-000 
and  RP89-111-000.  K  N  Energy,  Inc 
CAG-32. 
Docket  Nos.  RP89-ei-000  and  RP89-14&- 
000,  Kentucky  West  Viiginia  Gas 
Company 
CAG-33. 
Docket  No.  RP90-23-00a  North  Penn  Gas 
Company 
CAG-34.  Omitted 
CAG-35.  Omitted 
CAG-36. 
Docket  No.  GP84-23-03a  (Riase  2), 
Stowers  Oil  &  Gas  Comapny,  Ptinhandle 
Energy  Corporation,  Prairie  Oil 
Company,  Sharon  Oil  Company,  Almac 
Oil  Company.  )udy  Oil  Company,  iGm 
Petroleum  Company,  Ina,  Komanche  Oil 
&  Gas  Company  Omega  Energy, 
Tumbleweed  Production,  Panstar  Oil  & 
Gas,  Inc.,  Dennis  Mills  Enterprises,  Wy- 
Vel  Corporation.  Walker  Operating 
Corporation  and  3W  Oil,  Inc. 
CAG-37.  Omitted 
CAG-3& 
Docket  No.  CI73-334-002,  073-476-002, 
074-610-002  and  080-133-003,  Mobil 
Exploration  and  Producing  North 
America.  Inc.  and  Mobil  Oil  Exploration 
and  Producing  Southeast,  Ina 
CAG-09. 
Docket  No.  CP87-411-001,  Pacific  faiterstate 
Transmission  Company 
CAG-40. 
Docket  No.  CP90-134-001,  Algonquin  Gas 
Transmission  Company 
CAG-41. 
Docket  No.  CPgO-1777-001,  TransColorado 
Gas  Transmission  Company 
CAG-42. 
Docket  No.  CP89-1851-004.  Altamont  Gas 
Transmission  Company 
CAG-43. 
Docket  No.  CP90-18e4-001.  Cornerstone 
Pipeline  Company 
CAG-44. 
Docket  No.  CP89-127e-00a  Williams 
Natural  Gas  Company 
CAG-45.  Omitted 
CAG-4& 
Docket  No.  CP89-880-002.  Northwest 
Pipeline  Corporation 
CAG-47. 
Docket  No.  CP89-1540-001,  El  Paso  Natural 
Gas  Company 
CAG-4& 


Docket  No.  CP88-194-003,  National  Fuel 

Gas  Supply  Corporation  and  Penn- York 

Energy  Corporation 
Docket  No.  CP89-7-003,  Transcontinential 

Gas  Pipe  Line  Corporation 
Docket  No.  CP88-195-004.  PennEast  Gas 

Services  Company 
CA&-40. 
Docket  Nos.  CP8fr-180-009  and  Oil  Texas 

Eastern  Transmission  Corporation 
Docket  No.  CP88-185-003.  Algonquin  Gas 

Transmission  Company 

CAG-sa 

Docket  Nos.  CP87-131-005  and  CPB7-132- 

009,  Tennessee  Gas  Pipeline  Company 
CAG-61. 
Docket  Nos.  CP87-fr-015,  CP87-312-007, 

CP87-313-003.  CP87-314-003.  CPB8-197- 

004  and  CP88-388-004.  CNG 

Transmission  Corporation 
Docket  Nos.  CP87-312-007  and  006,  Texas 

Eastern  Transmission  Corporation 
Docket  No.  CP87-554-011,  Algonquin  Gas 

Transmission  Company 
CAG-52. 
Docket  Nos.  CP8fr-129-004  and  CP8B-163- 

002,  Columbia  Gas  Transmission 

Corporation 
Docket  No.  CP89-656-002,  Algonquin  Gas 

Transmission  Company 
CAG-53. 
Docket  Nob.  CP87-5-005,  CP87-92-00S. 

CP88-197-003  and  CP88-388-003,  Texas 

Eastern  Transmission  Corporation  and 

CNG  Transmission  Corporation 
Docket  Nos.  CP87-312-005.  CP87-313-002, 

CP87-314-002,  CP88-128-003  and  CP8&- 

197-003,  CNG  Transmission  Corporation 
Docket  No.  CP87-654-002.  Algonquin  Gas 

Transmission  Company 
Docket  No.  CP89-6-002,  Transcontinental 

Gas  Pipe  Line  Corporation 
CAG-54. 
Docket  No.  CP91-017-OOa  Trunkline  Gas 

Company 
CAG-55. 
Docket  Nos.  CP91-904-O00  and  CP91-9e5- 

000,  Florida  Gas  Transmission  Company 
CAG-56. 

Docket  Na  CP89-4eO-002,  Pacific  Gas 
Transmission  Company 
CAG-57. 
Docket  Nos.  CP90-154-001  and  CP90-333- 

001,  Tennessee  Gas  Pipeline  Company 
Docket  No.  CP90-910-001.  Tennessee  Gas 

Pipeline  Company,  United  Gas  Pipe  Line 
Company  and  Midwestern  Gas 
Transmission  Company 
CAG-5& 

Omitted. 
CAG-59. 
Docket  No.  CP9O-20O-00a  United  Gas  Pipe 
Line  Company 
CAG-6a 

Omitted 
CAG-61. 
Docket  No.  CP9O-1249-O0a  Colorado 
Interstate  Gas  Company 
CAG-62. 

Omitted 
CAC-«3. 
Docket  Na  CP88-1853-00a  Tennessee  Ga* 
Pipeline  Company 
CAG-64. 
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Dodwt  Na  CPBO-22a»-QaOLCfiargia-P«dfic 
GnpoRtlar 

Docket  Na  CP90-13IV6eat  Gbibradtr 

CAG-ao. 


CAG-87. 
Docket  No.  CPS4-2Sa-003,  Trane- 
be 


H-1. 
Docket  Na  RM91-ft-00a  Preferancev  ef 
f  eiDBite  ofDe  veftipiueut. 


B-t. 


Docket  Na  ERBT-lt-OOO,  Nevada  SuorPeak 
Limited  Partnenhip.  Oidar  oaiatafiliag 


OUi 

/.  Pipeline  Rate  Mattea 
PR-l. 

Iteeket  ffci  Kwa  H  on,  wn-M-orr. 
RPe»-Mi  — t  HPeg^TMWK  ew»-yiio- 
oog  Riw-184-000.  RPeg-iaB-ega.  nwo- 

RP88-185-00ai  CfW  JUa-OM  GPK-270- 
OOa  TA05-l-3»-OOa  TA8»-l-33-Ma 


cnt  tmoBo, 


GNB-UH.-000, 


APkaa 


DadwtNaa^ 

OOaElPaso 

Paao-Natiuai 
Docket  No.  '^—  tTMi  unvlTMplii  af  the 

SUte  of  CaUfoniia.  et  al.  v.  El  Paao> 

NetiuBkCa»C«iBpiBBV  Md'Odaaaa. 

Natural  Gasoline  Company 
Docket  No.  CP87-44-000,  El  Paso  Nataak 

Gaa.Caaipaiip  v^  PacifiB.CaftandElefitMc 

Company.  Order  on  settlement 

n.  Producer  Mattaa 
PF-1. 


Illi  KpeKn^  Cei  oficuttt 

PC-I. 
Reserved 

Lob  D.  CaaheO. 

Secretary. 

(PR  Doc.  91-3361  Filed  2-7-«l;,4!0L  pin( 
I  COOK  ■717..«1-lt 


NDQHMRNOOO  REINVErrMINT 


Spedal  MaetMf.  at  Tke  Boaod  af 
Directors 

TlMf  AND  DATC  9:00  a  jn^  TbuTsdiBy, 

Febiuaij  21,  IWT. 

PLACE  Federal  Reserve  System. 

Mawinar  Si.Eeek»BHiUiii(,  ^dal 

Libracj^  C  Stoiae*  Enlianoa.  betawan  20th 

and  2l8t  StreeU.  NW..  Washingtaoi  DC 

2DBSX 

STMVST  GIosetK 

COMXACZ  POMOMPQII  MOM 

MPOMHATIMB  Martha  A.  Dia»^}rtuk 

Acting  Secretary  (202)  37e-a«£L. 

aoenoa: 

L  Personnef  Matleca 

Martha  A.  nia^OrtJij 

Acting  Secretary. 

\FTkD»G.n-99mV9mi  9-7-91",  303  pmf 


Tennessee  VaDey  Authority  (Meetiog 
No.  1437) 

TIME  AND  date:  10  a  jn.  (e.r.t.); 
Wednesday,  February  13,.  1991. 
PLACET  Scquoyak  Nudeaa  Plant 
Auditoriunft  SwMy-Daiay^  Taaaaaaea. 


ofmeettafheUoB 


Approval  ol 
lanuaiy  23;  IflVU 

and  El       AdtiDaRama 


Old  BusinesM- 

1.  Grant  of  Permanent  Easement  Affecting 
Approximately  34.4  Acres  of  Pickwick 
Reservoir  Land  in  Lauderdale  County, 
Alabama. 

NemrBimaesa. 

A — Budget  antf  Plnaucliiy 

Al.  Retention  of  Net  Pqimoc  PK>cae<&  and 
Nbnpower  Ptwxeda  andPajpnenta  ta  th»U.S. 
Treasury  in  March  1991,  Pursuant  to  Sactiaa 
26o£theTVAAct. 

B— Purchase  Awaidai 

Bl.  Negotiated  Purchase  Contract  with  A^ 
PbwOT  Tft0  Cbmpaay^loitPMvar 
Transformers  teJMlKRb  Tknnessee,  9»k\ 
Substation  (Negotiation  HE-78535A). 

BLNspMMM  PtoUMwe  €^b<>  aef  wtth* 
Yuba  Heat  Transfav  Dtoisi«n  fop  Paadifvater 
Heaters  for  Cumberland  Power  Plant 
(Negn«rtts»Git-779BaWj; 

B3.  Amendment  to  CoatacV with  Control 
Data  Corporation  for  Purchase  of  Addittoaal- 


Equipment  (Contract  No.  9QBYA-e353ZC}i 
84..  Negotiated  PuBBhosft  GaotcMt  with. 
GeneraFETectric  Company  Cot  Rotor  fat 
Paradise  Power  nant  (Negotiation  B)~ 
8Q417B). 

BK  Qmtracf  with  foteigipaph.  Coiiy>rarton 
for  Automatic  Data  Processing  Equipment 
Support  Services  for  U.S.  Army  In£annatiiaa 
Systems  Command-Missile  Command  at 
Redstone  Arsenal,  Alabama.. 

E — Raalffcoparty  Traosactiaar 

El.  Grant  of  Permanent  Easement  i 
Appnmimatety  •.4  Acre*  af  rhinhamaagi 
Reservoir  I.and  in  Hamilton  County^ 
Tennessee. 

E2.  DewkMhriUcatiiwr  iaBuhaogr  Ifav 
Commercial  Fn  rrntliin  raaaiiisiir  iUfhi  Mim 
Land  on  Pickwick  Reservoir  and  Recreatiaa' 
EasenwnaOtas  Adjoinlng-Ttact 

E3.  Disposal  of  BlgeiBsnt  Miff 
Decommissioning  Properties. 

P— UnclasaiGed 

Pi.  Delegation  of  Authority  to  Execnllt^a. 
Suppdanent  te  PeoaBnat  Sendees  Gtattacl' 
Na  TV-80854V  wttfr  PMcaid.  fiowe  and 
Garriclclnc. 

fit  Dafegationaf  Aatherity  to^lxeeote  » 
Supplemeat  to  Hnesael  Services  Contraet 
No.  TV-«940V  with  Cygna  Group. 

F3.  Dtehsgation  of  Andlority-to  Btecute  a 
Supplement  to  Personal  SierTidesCbntnet 
No.  TV-77636A  with  Robison  ft  MbAuteyu 

F4.  Delegation  of  Authority  to  Execute  a. 
Personal  Services  Contract  with  Equifkx 
Services,  Ina 

F5.  Revision  of  TVA  Coda  IV 
PROCDKEMENT. 

F8.  Revision  ofTVA  Code  m  PERSONAL 
AND  PROFESSIONAL  SERVICES  (Cuimtlr 
TVACoda  DLPEBSONAL  SEEVICBS), 

F7.  Changes  iaiRaaan<QirOpecaiiao.Palicy 
and  Ftanding  for.  Facilitiaa  and  EcpiiiHnma 

Fa.  FiUng,  of  GondemnatiaB  Gaaom 

Infotmatiov  Hems 

1..  AmeadaMnt  ti»  the  RukaiandRe^iIalkns 
ofthe  TVA  RetiremantSyaiam.Baqpiiiii85- 
yeas  Vestinfrba  AUMembere.. 

CONTACT  9BIIS0II  FOIiMORft 

mramumQii:  Alaa  Carmiehaei;, 
Manager,  Media  Relations^  oa  a  BMmber 
of  his  staff  can  respond  to  requeshrfor 
information  about  this  meetiiig.  Galli 
(615)  632-6000,  Knoxville,  Tennesaaei 
hiftii'inBtfiuit  ia  afav  avafflsMe  at  T¥AV 
Washington  Office  (2IU)-47»-M12. 

Dated:  February  6, 1991. 
EdwdMLChislMlMsj,. 
CeneretQmtaei'antfSbsretarjf 
[PR  DQa.91r.333Z.FIled  Zr7-9k.iainmt. 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

ProcuramMit  Ust;  Addltloiis; 
Correction 

Correction 

In  notice  docimient  91-684  appearing 
on  page  1181  in  the  issue  of  Friday, 
January  11, 1991,  make  the  following 
correction: 

In  the  1st  colimm,  in  the  13th  line  from 
the  bottom.  "9435-00-888-7208"  should 
read  "49354)0-888-7208". 

■ajJNQ  COOC  1B0»«14> 


DEPARTMENT  OF  ENERGY 

Offic*  of  ConsMvation  and 
Ranawabia  Enorgy 

Enargy  Conaarvation  Program  for 
Conaumar  Producta  Rapraaantativa 
Avaraga  Unit  Coata  of  Enargy 

Correction 

In  notice  document  91-2171  begiiming 
on  page  3455  in  the  issue  of  Wednesday, 
January  30, 1991,  make  the  following 
correction: 

On  page  3456,  in  the  fourth  column  of 
the  table,  in  the  first  entry,  "25.15" 
should  read  "24.15". 

MLUNQ  coot  1S0S41« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 

[Docket  NoJOIMMOT] 

Ravialon  of  Cartain  Food  Chamlcala 
Codax,  3D  adn  Monographa; 
Opportunity  for  Public  Commant 

Correction 

In  notice  docmnent  91-633  begiiming 
on  page  1198  in  the  issue  of  Friday, 


January  11, 1991,  make  the  following 
correction: 

On  page  1199,  in  the  3rd  column,  the 
2l8t  entry,  "6-Methylcoumarin(infrared 
spectra)"  was  misspelled. 

aajJNQoooi  iies«i4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  Mid  Drug  Admlniatration 

[Docket  Na90M-0437] 

Dataacopa  Corp^  Pramarkat  Approval 
of  ttM  MIcroaa™  PTCA  Dilatation 
vamaiar 

Correction 

In  notice  document  91-1028  appearing 
on  page  1643  in  the  issue  of  Wednesday, 
January  16, 1991,  make  the  following 
corrections: 

l.In  the  first  column,  in  the  heading 
and  in  the  second  line  bom  the  bottom 
of  the  page,  "dilatation"  was  misspelled. 

2.  In  the  third  column,  at  the  end  of 
the  document  the  title  for  Elizabeth  D. 
Jacobson,  should  read,  "Acting  Deputy 
Director,  Center  for  Devices  and 
Radiological  Health". 

muLMta  coot  iso»«i« 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Admlniatration 

14CFRParta1and23 

[Docket  No.  28511;  Amdt  No*.  1-37  and  23- 
42] 

RIN  2120-AC1S 

Small  Alrplana  Airworthiness  Review 
Program  Amendment  No.  2 

Correction 

In  rule  doctunent  91-23  beginning  on 
page  344  in  the  issue  of  Thursday, 
January  3, 1991,  make  the  following 
corrections: 

1.  On  page  345,  in  the  third  column,  in 
the  last  paragraph,  in  the  third  line, 
"which"  should  read  "what". 

823.161    [Corrected] 

2.  On  page  351,  in  the  third  columa  in 
§  23.16lO>)(l).  in  the  third  line,  insert 
"or"  after  "Vo". 


{23.423   [Corrected] 

3.  On  page  353,  in  the  first  column,  in 
§  23.423,  in  the  concluding  text  to 
paragraph  (b),  in  the  first  line, 
"condition"  should  read  "conditions". 

123.701    [Corrected] 

4.  On  the  same  page,  in  the  third 
column,  in  §  23.701(b),  in  the  sixth  line, 
insert  a  period  after  "surface)". 

SHAMacooe  mo»«vo 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  NoUce  Na  PE-90-S3] 

Petitiona  for  Exemption;  Summary  of 
Petition  Received;  DIapoaltiona  of 
Petitiona  laaued 

Correction 

In  notice  document  90-30592  beginning 
on  page  100  in  the  issue  of  Wednesday, 
January  2, 1991,  make  the  following 
correction: 

On  page  101,  in  the  first  column  under 
Docket  No.  26227.  in  the  second  from  the 
last  line.  "GRANT'  should  read 
"DENIAL". 

aajJNQCOOE  1S0»«M> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TJ).8322] 
RIN1S45-AJ74 

Untimely  FHIng  of  Income  Tax  Returns 
by  Nonresident  Alien  Indhriduals  and 
Foreign  Corporationa 

Correction 

In  rule  document  90-28772  beginning 
on  page  50827  in  the  issue  of  Tuesday, 
December  11, 1990,  make  the  following 
correction: 

On  page  50828,  in  the  second  column, 
the  List  of  Subjects  heading  was 
incorrect  and  should  read  "List  of 
Subjects  in  26  CFR  S  8  1.861-1  through 
1.997-1". 

sajJM  coot  ise»«i« 


Federal  Register  /  Vol  56.  No.  28  /  Monday.  February  11.  1901  /  Correctiong 


DePARTMENT  OF  THE  TKIASURX 
bilenifll  Revenue  Servtoe 
26CFRPert1 

[EE-C1-«T 


In  proposed  rule  docusient  90-28034 
beginning  on  page  49009fai  tbe  issue  of 
Monday;  IhcMthet^  Wtfk  wiAm^m 
foUoMivi 


1.  On  page  49006,  in  the  third  coliunn: 

a.  In  the  fifth  line  "data"  should  read 
"date". 

b.  In  the  12th  line  "1981"  should  read 
"1991". 

c  far  tnv  tfalrd  pai  agi'apli,  in  the  buttuui 
line  the  word  "section"  was  repeated. 

2.  Ott  page  49907,  in  the  table;  under 
the  Regulation  section  category,  in  the 
first  entry  "1.40ira)r4r  shoiild>iwd; 
"1.4«W4f. 

3.  On  the  samrpage;  iB-tke-ffivt 
column,  in  the  second  liatT'luafiM" 
should  read  "1112Car. 

4.  On  the  same  page,  in  the  second 
column,  iBtfteauUhgicitycitatiaac: 


e.  In  the  secondliai  "IMUfiil^k^" 
should  read  "1.40If^ffM'". 

b.  hi  the  same  line  '1.401(a]-r'  should 
read  •1.401(a)(4)-r. 

c.  In  the  third  line  "1.401(aH8)" 
should  read  "1.401(a)(4)-8". 


fluMIMMK  tC 

5.  OtrtBvsanwpage,  in'thvt&irtf 
colunuu  under  t  t.401ta]l4T^  ondinrPbr. 
4,  in  entty  l^ita  tfiefirstUne  "(b)(3]Ciir 
should  read  "fl^KSflM]: V 


Monday 
February  11,  1991 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  52 

Approval  and  Promulgation  of 
implementation  Plans;  Arizona^lMaricopa 
and  Pima  Nonattainment  Areas;  Cart>on 
Monoxide  Federal  implementation  Plan; 
Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CPRPart52 

^     (n«.-SM1-4] 

ApprovM  ana  n  uniwyauuf  i  of 


;  Carbon  MonoiMa  Federal 
hnplefnentatlon  Plan 

AOaNCV:  Enviroomental  Protection 
Agency  (EPA). 
ACnOK  Final  rule. 


:  EPA  it  today  disapproving 
portions  of  the  Arixona  state 
implementation  plan  (SIP)  for  carbon 
monoxide  (CO)  and  promulgating  a 
federal  implementation  plan  (FIP)  for  the 
Maricopa  (Phoenix)  and  Pima  (Tucson) 
CO  nonattainment  areas.  EPA  is  taking 
this  action  solely  to  comply  with  the 
Ninth  Qicuit  Court  of  Appeals  order  in 
Delaney  v.  EPA,  806  F.2d  687  (9th  Cir. 
1990).  This  court  order  as  amended 
required  EPA  to  disapprove  the  Arizona 
CO  SIP  and  to  promidgate  a  PEP  by 
January  28, 1901. 

As  part  of  the  FIP.  EPA  is 
promulgating  two  rules  for  Maricopa 
nonattainment  area.  Together,  these 
rrdes  will  require  all  gasoline  sold  in  the 
area  between  October  1  and  March  31, 
starting  October  1. 1991,  to  contain  a 
minimum  oxygen  content  of  2.7  percent 
oxygen  by  weight  and  have  a  volatility 
of  no  more  than  10  pounds  per  square 
inch  (psi).  These  two  measures, 
combined  with  existing  State  and  local 
measures,  will  bring  the  Maricopa  area 
into  attainment  of  the  CO  NAAQS  by 
late  1991  and  maintain  the  standard  for 
at  least  10  years.  No  similar  measures 
are  being  promulgated  for  Pima  County 
because  existing  state  and  local 
measures  have  already  reduced 
emissions  in  the  area  below  the  level 
needed  to  attain  and  maintain  for  ten 
years  the  CO  NAAQS.  Finally,  the  FIP 
contains  conformity  and  contingency 
plans  for  both  Maricopa  and  Pima 
Counties  as  required  by  the  Delaney 
order. 

wrmcrm  datb  March  13, 1991. 
apoiwaiai.  Docket  No.  90-AZ-MAPI-i 
containing  material  relevant  to  this 
action  induding  all  comments  received 
by  EPA  on  the  proposed  rulemaking  and 
EPA's  responses  to  the  comments  is 
located  at: 

Technical  Evaluation  Section.  A-2-1, 
Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  9.  75  Hawthorne  Street,  San 
Francisco,  California  94105. 


Public  Infoimatlon  Reference  Unit,  PM- 
211D,  Room  M-2004.  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  2046a 
MR  PURTIHR  MPONMATKM  CONTACT: 
Julia  I.  Barrow,  Chief,  Technical 
Evaluation  Section,  A-2-1,  Air  and 
Toxics  Division.  U.S.  Environmental 
Protection  Agency,  Region  9,  75 
Hawthorne  Street.  San  Francisco, 
California  94105,  (415)  744-1230  FTS: 
484-123a 
SUPMjnHNTAIIV  mfommation: 

L  Background  and  Summary  of  Prapoaal 

On  October  10, 1990  (55  FR  41204), 
EPA  proposed  a  federal  implementation 
plan  (FIP)  for  the  Maricopa  and  Pima 
County,  Arizona,  carbon  monoxide  (CO) 
nonattainment  areas.  Today's  notice 
summarizes  the  proposal  but  does  not 
restate  the  details  of  that  proposal. 
Readers  are  referred  to  that  notice  for 
further  information.  EPA  proposed  this 
FIP  in  direct  response  to  the  order  of  the 
Ninth  Circuit  Court  of  Appeals  in 
Delaney  v.  EPA.  898  F.2d  687  (9th  Cir. 
1990).  In  Delaney.  the  court  stated: 

We  direct  EPA  to  diMpprove  (the 
Maricopa  and  Pima  County  CO  SIPs]  and  to 
promulgate  federal  implementation  plans 
consistent  with  this  opinion  within  six 
montlu.  To  lummarize,  the  new  plans  must 
utilize  all  available  control  measures  to 
attain  the  carbon  monoxide  ambient  air 
quality  standard  as  soon  as  possible.  The 
new  plans  must  contain  contingency  and 
confoimity  plans  in  accordance  with  EPA 
guidelines  and  must  l>e  based  on  the  most 
recent  traffic  projections  currently  available. 
88B  F.2d.  at  605. 

The  court  originally  ordered  EPA  to 
promulgate  plans  by  November  26. 1990; 
however,  on  November  21, 1900,  the 
court  granted  EPA  a  two-month 
extension  of  the  promulgation  deadline 
to  January  28, 1901. 

For  Maricopa  County,  EPA  performed 
air  quality  modeling  incorporating  the 
latest  traffic  projections  and  determined 
the  emission  reductioiu  needed  for 
expeditious  attainment  EPA  then 
screened  a  list  of  55  transportation  and 
mobile  source  control  measures  for 
possible  implementation  to  determine 
which  measures  were  available  to  bring 
about  attainment  as  soon  as  possible. 
From  its  screening.  EPA  identified  two 
measures:  an  oxygenated  fuels  program 
at  an  average  2.7  percent  oxygen  and  a 
«vintertime  gasoline  volatility  limit  of  10 
pounds  per  square  inch  (psi).  EPA 
proposed  to  allow  gasoline  supplien  to 
seU  fuels  with  a  range  of  oxygen 
contents  so  long  as  their  sales-weighted 
average  oxygen  content  was  2.7  percent 
The  proposed  program  would  also  have 
allowed  gasoline  suppliers  to  trade 
oxygen  credits  as  a  meaiu  of  complying 


with  the  average  2.7  percent  oxygen- 
content  requirement  As  proposed,  both 
the  oxygenated  fuels  program  and  the 
gasoline  volatility  limit  had  an 
implementation  date  of  October  1, 1901 
and.  in  combination  «vith  existing  State' 
and  local  measures,  would  have  resulted 
in  attainment  of  the  CO  NAAQS  in  the 
Maricopa  area  by  December  31, 1901 
and  maintenance  until  at  least  late  2000. 

For  Pima  Cotmty,  EPA  determined 
that  State  and  local  measures  had 
already  reduced  CO  emissions  in  the 
area  to  below  the  level  needed  to  attain 
and  mainUin  the  CO  NAAQS  for  at 
least  ten  yean.  EPA,  therefore,  did  not 
propose  any  federal  control  measures 
for  Pima  Cotmty. 

EPA  also  proposed  conformity  and 
contingency  procedures  in  accordance 
with  EPA  guidance  for  both  the  Pima 
and  Maricopa  CO  nonattainment  areas. 
The  conformity  plan  proposed 
procedures  for  the  Maricopa 
Association  of  Governments  and  the 
Pima  Association  of  Governments  to  use 
when  evaluating  any  transportation 
plan,  program,  or  project  which  they 
might  approve  for  conformity  with  the  ' 
applicable  air  quality  plan.  The 
contingency  plan  described  steps  EPA 
would  take  if  it  found  either  the  Pima  or 
the  Maricopa  CO  plans  inadequate  to 
ensure  maintenance  of  the  CO  NAAQS 
and  proposed  a  list  of  highway  projects 
whid)  would  be  delayed  while  the  plan 
was  being  revised. 

On  October  16. 1990,  EPA  held  a 
public  hearing  in  I%oenix,  Arizona,  on 
the  proposed  FIP  and  received  testimony 
from  14  speakers  representing  Arizona 
state  and  local  agencies,  manufacturers 
and  distributora  of  gasoline  or 
oxygenates,  and  the  general  publi&  The 
transcript  from  this  public  hearing  has 
been  placed  in  the  docket  for  this 
rulemaking. 

The  conunent  period  for  the  proposal 
dosed  on  November  9, 1990  and  the 
rebuttal/supplementary  conunent  period 
for  the  public  hearing  required  by 
section  307(d)(5)  of  the  Clean  Air  Act 
(CAA  or  Act) '  closed  November  15, 
1990.  In  all,  EPA  received  18  comment 
lettera  from  Arizona  state  and  local 
agencies,  manufacttu«ra  and  distributors 
of  gasoline  or  oxygenates,  an 
enviroiunental  group,  and  the  general 
public  These  comment  letten  have  been 
placed  in  the  docket  for  this  rulemaking. 
The  major  comments  and  response  to 
those  comments  are  siunmarized  in  this 
notice.  Complete  responses  to  all  major 
comments  are  contained  in  the  technical 


>  UnlMS  otherwise  noted  dtM  to  the  Oeea  Air 
Act  In  this  notloe  rehr  to  th«  Act  m  imwwtod  to 
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support  document  (TSD)  for  thia 
rulemaking. 

n.  Legal  Camaxt  af  lUi  RaktaakiBg 

In  setting  aside  EPA's  approval  of  the 
Maricopa  and  Pima  County  CO  SIPs,  the 
Ninth  Circuit  in  Delaney  determined 
that  the  Agency's  action  did  not  comply 
with  ihe  Clean  Air  Act  as  amended  in 
1977. 42  U.S.C  7401  el  seq.  In  response 
to  EPA's  argument  that  the  1BB2 
attaiiunent  deadline  in  the  statute  could 
be  extended  by  up  to  three  yean  from 
the  date  it  approved  the  plan,  the  cotirt 
found  &e  deadlfaiea  of  the  1977 
amendments  to  be  absolute: 

We  believe  that  the  only  raasoaable 
interpretation  of  the  1877  amendments  is  that 
if  the  1982  deadline  that  Congress  specified  is 
not  met,  the  national  ambient  air  quality 
standards  must  be  attained  as  soon  as 
possible  wrttli  every  available  control 
measure,  inclndiag  ttose  that  the  EPA 
identified  m  ita  criteria  for  approving  1982 
plans.  898  F.2d  at  eOL 

In  its  opinion,  the  cotut  stated  tfiat 
"[w]e,  and  the  EPA,  are  bound  by  the 
statutory  scheme  antii  Congress  alters 
that  scheme."  (Emphasis  added).  896 
F.2d  at  691. 

On  November  15, 1990.  the  President 
signed  into  law  the  Cteen  Air  Act 
Amendment  of  1990,  Public  Law  No. 
101-549.  That  legislation 
comprehensively  revises  the  Clean  Air 
Act  baaed,  in  part,  on  the  wvidespread 
failure  of  the  state*  to  meet  the  Act's 
attainment  requirements.  EPA  believea 
that  as  a  result  of  the  1900  Amendments 
to  the  CAA,  it  no  longer  has  the 
statutory  authority  to  disapprove  the 
Maricopa  and  Pima  County  OO  SIPs  and 
to  promulgate  FIPs  in  their  place  as 
required  by  the  Delaney  order.  EPA 
discussed  ita  legal  interpretation  of  the 
1990  Amendments  as  they  apply  to 
Delaney  in  detail  in  a  supplemental 
notica  on  January  0, 1991  (56  FR  826).  On 
December  28, 1900,  EPA  filed  a  motion 
writh  the  Ninth  Circuil  requesting  that 
the  court  vacate  its  order  in  light  of 
EPA's  interpretation  of  the  1900 
Amendments.  The  court  has  not  acted 
upon  this  motion;  therefore,  EPA  must 
comply  with  the  standing  court  order  in 
Delaney  at  this  time. 

The  Ninth  Circuit's  order  requires  EPA 
to  disapprove  tha  Arizona  CO  SIPs  and 
promulgate  a  FIP  in  aooordanoe  with  the 
Clean  Air  Act  as  amended  in  1977  and 
with  EPA  gnidanoe  issued  punuant  to 
that  law.  EPA's  October  10, 1900.  notice 
of  proposed  nilcBaking  (hHlPM)  was 
issued  on  that  basis.*  nierefbre,  today's 


final  notice  is  necassaiily  also  based  <n 
the  law  prior  to  tha  1900  Amendaienta. 

IILSVDiBappraval 

On  August  la  1968.  EPA  iully 
approved  the  1987  CO  SIP  revisions  to 
the  Tucson  Air  Planning  Area  (Pima 
plan).  53  FR  3022a  and  the  1987 
Maricopa  Assodatioa  of  Govenunants 
(MAG)  Carbon  Monoxide  Flan  and  1988 
Addendum  (MAG  plan),  53  FR  30224, 
The  Ninth  Grcuit  in  Delaney  vacated 
these  approvals  and  directed  EPA  to 
disapprove  the  plans. 

In  vacating  EPA's  1988  approvals  of 
the  Arizona  plans,  the  court  determined 
that  they  did  not  contain  sufficient 
control  measives  to  attain  the  CO 
ambient  air  quality  staodard  "as  soon  as 
possible."  In  other  words,  the  court  set 
aside  EPA's  approvals  for  failure  to 
include  additiiMial  measures,  beyond 
those  already  induded  as  part  of  the 
control  strategy,  rather  ihaa  because  the 
measures  submitted  by  the  State  were 
unworthy  of  approval  for  their  effect  in 
strengthening  the  SIP.  llerefore,  in 
today's  notice,  EPA  is  taking  final  action 
to  disapprove  only  die  attainment 
demonstration  portions  of  the  MAG  and 
Pima  plans,  rather  than  the  individual 
control  measures  that  serve  to 
strengthen  the  SIP.* 

In  its  Delaney  opinion,  the  court  also 
determined  that  EPA  arbitrarily  and 
capridotisly  approved  the  MAG  plan  in 
the  absence  of  conformity  and 
contingency  provisions  required  by 
EPA's  January  22, 1981  SIP  guidance  (46 
FR  7182.  7187-7188).  Therefore,  in 
today's  notice.  EPA  is  taking  final  action 
to  disapprove  the  conformity  and 
contingency  provisions  of  the  MAG  CO 
plan. 

In  the  coodusion  and  order  portion  of 
the  opinion,  the  court  stated  that  "(tjhe 
new  plans  must  contain  contingency 
and  conformity  plans  in  accordance 
with  EPA  guidelines.  .  ."  (emphasis 
added)  806  F.2d  at  695.  As  a  final  result 
in  order  to  comply  with  the  court's 
directive,  EPA  is  today  also  taking  final 
action  to  disapprove  die  contingency 
provisions  of  the  Pima  OO  plan.  The 
Pima  plan  did  not  contain  ctuiformity 
provisions. 

The  above  final  disapproval  actions 
are  tmdertaken  solely  to  comply  with 
the  Delaney  (XMirt's  finding  that  the 
Arizona  plans  do  not  fully  comply  with 


*  EPA  did  attempt  to  the  extent  posciUe  and 
consialsal  ««h  Ike  oaaTs  arte;  to  laflar  Ms 
propoaal  to  nOmI  Iha  raiowaBt  frovisiaM  of  Ike 
CAA  aiMndment  Mils  then  paadiiv  iieCon  tha  U.& 


House  of  RapiasMilaavas  mi  tha  Sanala.  Ilawe»er. 
the  AmendmenL  at  nltimalety  paaaad  by  Coagraaa 
and  signed  into  law  by  the  President,  differ  to  many 
respects  from  the  ttiUs  OB  which  EPA  rated  to  its 
proposal 

*  In  a  separate  notice,  published  on  |anuary  2S, 
1991,  SPA  took  aolioii  te  restei*.  as  appimad  parts 
of  the  ArisoM  8iP,  *e  lodivUual  OQotrol  aeaanMS 
vacated  bf  tha  Niath  Ctawt  to  tha  [Mtmty  oiitt. 


the  Clean  Air  Act  aa  amended  in  1077 
and  EPA  guidance  issued  pursuant  to 
that  law. 

IV.  Attaiiaueut  and  Mrintenance  of  tha 
CO  NAAQS  in  Maricopa  County 

A.  Air  Quality  ModeUng 

EPA  revised  the  air  quality  modelii\g 
for  Maricopa  County  using  a  modified 
rollback  analysis  based  on  ambient  air 
quality  monitoring  data  from  the 
previous  two  years  and  the  latest  traffic 
forecasts  available.  The  October  10, 
1990  NPRM  contains  an  extensive 
discussion  of  EPA's  modeling  approach. 
See  55  FR  41204. 41207.  This  modeling 
analysts  showed  that  with  the  existing 
control  strategy,  the  Maricopa  area 
would  not  achieve  the  CO  NAAQS  until 
sometime  in  the  1994/95  CO  season. 

EPA  received  only  minor  comments 
on  its  modeling  approach.  Most 
comments  pointed  out  inconsistencies 
between  the  NPRM  and  the  draft  TSO. 
These  inconsistencies  have  been 
corrected  and  do  not  afiiect  the  results  of 
EPA's  modeling.  Tlte  final  TSD  contains 
a  full  discussion  of  the  ooounents 
received  on  the  modeling  and  EPA's 
responses. 

B.  Analysis  ofAvaiMyle  Measures 
1.  Summary  of  the  Proposal 

In  Delaney  v.  EPA  the  court  ordered 
EPA  to  "utilize  all  available  mieasures  to 
attain  the  ambient  air  quality  standard 
for  carbon  monoxide  as  soon  as 
possible."  EPA  interpreted  the  court  test 
to  require  a  demonstration  of  attainment 
as  expeditiously  as  practicable  utilizing 
all  measures  available  to  the  federal 
government  that  are  capable  of 
advancing  the  attainment  date,  short  of 
those  producing  absurdly  severe 
socioeconomic  disruptions. 

In  applying  the  Delaney  test  to 
Arizona,  EPA  screened  a  list  of  55 
measures  for  the  candidate  measures 
which  it  ctmld  effectively  implement  in 
Maricopa  County.  Next  EPA  selected 
from  this  set  of  candidate  measures,  the 
subset  of  measures  which  were 
necessary  to  attain  as  soon  as  possible. 
The  resulting  subset  of  measures  was 
considered  to  be  the  "all  available 
measures"  required  by  Delaney. 

EPA  developed  a  list  of  six  criteria  on 
which  it  judged  whether  a  measure  was 
a  candidate  for  availability.  These 
criteria  were  derived  frtHn  either  Clean 
Air  Act  requirements  or  long-standing 
EPA  policy. 

In  bitef  these  six  criteria  were:  tha 
Agency's  legal  authority  to  implement 
the  measure,  the  Agency's  resources  for 
implementing  and  oifordng  the 
measure,  the  technical  feasibility  of  tha 
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meuura  in  Maricopa  County,  the 
potential  advena  lodal  and  economic 
impacts  of  the  measure,  the  secondary 
environmental  and  public  safety  impacts' 
of  the  measure,  and  finally  whether 
EPA's  implementation  of  the  measure 
would  pre-empt  equally  or  more 
effective  state  efforts.  These  criteria  are 
described  in  the  NPRM  at  55  FR  41201 
41210  (October  la  1990). 

The  list  of  the  55  measures  and  the 
results  of  this  screening  for  the  first 
three  criteria  can  be  found  in  the 
Appendix  to  this  notice.  Detailed 
information  of  the  results  of  the 
screening  for  each  measure  is  contained 
in  the  final  TSD  for  this  rulemaking. 

Upon  conclusion  of  the  screening, 
sixteen  measures  listed  in  Table  5  of  the 
NPRM  at  55  FR  41204, 41212  (October  la 
1990).  Next  each  of  the  candidate 
measures  was  evaluated  to  determine  if 
it  would  assist  the  area  in  attaining  as 
soon  as  possible.  Two  measures,  the 
oxygenated  fuels  program  at  2.7  percent 
oxygen  and  a  wintertime  gasoline 
volatility  limit  of  10  psi,  were  found  to 
be  available  and  to  result  in  attainment 
as  soon  as  possible.  The  implementation 
of  the  other  candidate  measures  would 
not  have  advanced  the  attainment  date 
provided  by  these  two  measures  in 
conjunction  with  the  existing  SIP; 
therefore.  EPA  rejected  these  other 
measures  as  not  assisting  in  providing 
for  attainment  as  soon  as  possible. 

2.  Response  to  Comments 

Only  the  Arizona  Center  for  Law  in 
the  Public  Interest  (ACLPI)  commented 
on  the  process  the  Agency  used  to 
screen  measures  and  the  results  of  that 
analysis. 

T7te  need  to  include  All  A  vailable 
Control  Measures  in  the  FIP 

Comments.  ACLPI  argued  that  the 
requirement  in  the  court  order  for  "all 
available  measures"  is  independent  of, 
and  in  addition  to,  the  requirement  "to 
attain  as  soon  as  possible."  ACLPI  also 
argued  that  both  the  Delaney  order  and 
EPA's  1979  SIP  guidance  required 
implementation  plans  to  include 
measures  going  beyond  the  bare 
minimum  thought  to  be  necessary  at  the 
time  of  plan  preparation  because  of  the 
fallibility  of  attainment  demonstrations. 
Finally.  ACLPI  claimed  that  EPA's 
rejection  of  miiiilintliiil  it  conceded  to 
be  reasonably  snodUHfrand  that  would 
produce  emission  redactions 
comparable  to  (or  even  greater  than) 
those  offered  by  the  selected  measiuvs 
1b  arbitrary,  capricious,  and  contrary  to 
law. 

Response.  EPA  disagrees  that  the 
tequirementa  in  the  court  order  for  "all 
available  measures"  and  "to  attain  as 


soon  as  possible"  are  separate  and 
independent  requirements.  Neither  the 
Clean  Air  Act  EPA  policy,  nor  the  court 
speaks  of  the  necessity  for  all  available 
measures  without  the  modifying 
phrases:  that  are  necessary  for 
attainment  by  a  date  certain  (e.g., 
December  31, 1967),  as  expeditiously  as 
practicable,  ot^-ia  the  case  of  the  court 
order— as  soon  as  possible.  Expeditious 
attainment  serves  as  the  ultimate 
criterion  for  determining  if  an  otherwise 
available  measure  must  be  adopted  and 
implemented.  Measures  are  not  required 
unless  they  are  necessary  for 
attainment  See  CAA  section 
110(a)(2)(A),  section  172(a)(1),  section 
172(a)(2),  and  section  172(b)(ll)(q,  EPA 
pohcy  at  44  FR  20372.  20375  (April  4, 
1979).  and  Delaney  v.  EPA.  898  F.2d.  at 
601,  662  and  095  (9th  Cir.  1990). 

EPA  also  disagrees  that  its  guidance 
and  the  court  order  require  measures 
beyond  those  thought  necessary  for 
attainment  in  order  to  offset  potential 
errors  in  the  attainment  demonstration. 
EPA's  requirement  for  SEP  contingency 
provisions  is  intended  to  provide  for  tiie 
adoption  of  additional  control  measures 
if  the  SIP  is  found  inadequate  to  provide 
for  attainment  because  of  errors  in  the 
SIP  including  impredsions  in  the 
modeling  and  attainment  projections. 
See  46  FR  7182.  7187  (January  22. 1981). 
EPA  has  interpreted  this  SIP 
requirement  to  apply  equally  to  FIPs. 

EPA  rejected  14  of  the  16  measures 
that  it  found  to  be  candidates  for 
implementation  after  screening  through 
the  six  criteria  because  the  measures 
would  not  have  advanced  the 
attainment  date  from  the  date  by  which 
the  remaining  two  measures  would  bring 
about  attainment  Hence,  these  14 
measures  were  not  needed  to  attain  as 
soon  as  possible.  As  EPA  explained 
above,  it  does  not  believe  that  the  CAA. 
its  policies,  or  the  Delaney  order 
requires  it  to  promulgate  and  implement 
measures  which  are  not  needed  to  attain 
as  soon  as  possible.  Thus,  EPA  never 
concluded  that  those  14  measures  are 
"reasonably  available"  measures  that 
would  contribute  to  attainment  as  soon 
as  possible.  Indeed,  the  fact  that  these 
measures  would  not  in  any  way 
advance  the  attainment  date  would, 
under  EPA's  guidance  on  CAA  section 
172(b)(2),  justify  the  conclusion  that 
these  measures  are  not  "reasonably 
available."  See  Delaney  v.  EPA.  898  F.2d 
at  662  citing  EPA  guidance  in  44  FR 
20375  (April  4. 1979). 

EPA 's  Authority  to  Order  the  State  to 
Implement  Specific  Measures 

Comments.  ACLPI  believed  that  EPA 
can  and  must  biclude  in  the  Arizona  FIP 
every  measure  that  would  be  available 


to  state  and  local  governments  in 
adopting  a  SIP.  ACLPI  argued  that  given 
the  supremacy  of  federal  law  and 
regulation.  EPA  cannot  take  the  position 
that  the  Clean  Air  Act  precludes  it  from 
adopting  FIP  provisions  that  impose 
duties  and  responsibilities  on  state  and 
local  agencies  to  expend  funds,  to  adopt 
and  enforce  regiilations.  and  to 
implement  control  measures  and  that 
such  a  position  is  directly  contrary  to  - 
the  whole  concept  of  FIP  promulgation 
as  a  surrogate  for  state  inaction. 

Response.  As  noted  in  the  NPRM. 
EPA's  authority  to  require  states  to 
legislate  or  expend  funds  as  part  of  a 
FO*  is  unclear.  In  challenges  to  EPA's 
attempt  to  do  just  that  in  several  FIPs  in 
the  early  1970s,  several  courts  of 
appeals  held  that  EPA  could  not 
constitutionally  do  so.  See,  e.g..  Brown 
V.  EPA.  521  F.2d  827  (9th  Cir.  1975), 
vacated  on  other  grounds,  431  U.S.  99 
(1977),  "Brown  I."  In  addition,  in  a 
subsequent  case  decided  after  passage 
of  the  1977  amendments  to  the  Act  the 
Ninth  Circxiit  held  that  as  a  matter  of 
statutory  interpretation  the  Act  did  not 
authorize  EPA  to  order  states  to 
implement  vehicle  inspection  and 
maintenance  programs.  Brown  v.  EPA 
566  F.2d  665  (9th  Cir.  1977),  vacated  on 
other  grounds,  431  U.S.  99  (1977). 
"Brown  IT'. 

Significcmtly,  however,  both  Brown 
cases  were  decided  prior  to  a  recent 
Supreme  Court  case  which  drastically 
altered  the  underlying  constitutional  law 
relating  to  the  federal  government's 
abilify  to  require  states  to  legislate  and 
expend  fundis.  See  Garcia  v.  San 
Antonio  Metropolitan  Transit  Authority. 
469  U.S.  528  (1965)  (holding  that  the 
federal  government  can  require  states  to 
pay  minimum  wages  and  overtime 
pursuant  to  the  Fair  Labor  Standards  - 
Act).  If  these  issues  under  the  Act  were 
litigated  again  today,  it  is  clear  that 
Brown  I  would  be  decided  differently. 
Although  Brown  II  was  decided  on 
statutory  rather  than  constitutional 
groimds,  the  court  s]}ecifically  stated  it 
wished  to  av&id  reaching  the 
constitutional  issue.  It  is  entirely 
speculative,  however,  what  result  a 
court  would  reach  on  the  statutory 
issues  in  Brown  II  today,  even  in  the 
absence  of  the  underiying  constitutional 
question.  Further,  these  cases  remain 
the  governing  law  in  the  Ninth  Circuit  on 
EPA's  authorify  under  the  Clean  Air  Act 
Therefore,  the  extent  of  EPA's  authorify 
to  impose  transportation  control 
measures  in  the  Arizona  FIP  remains  at 
best  unclear. 

EPA  need  not  however,  resolve  this 
difficult  question  of  legal  authorify  at 
this  time.  Were  EPA  to  decide  now  that 
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it  could  lawfully  require  Arizona  to 
legislate  or  expend  funds  as  part  of  this 
FEP.  EPA  could  adopt  the  necessary 
regulations  before  the  projected 
attainment  date  of  December  31, 1991. 
However,  it  would  probably  take  EPA 
most  of  the  eleven  months  remaining 
before  that  date  to  promulgate  such 
regulations,  in  light  of  the  fact  that  EPA 
would  need  to  first  propose  such 
measures  and  would  likely  receive 
substantial  comment  on  the  question  of 
its  statutory  and  constitutional  authorify 
to  require  such  measures  and  would 
need  to  respond  to  those  comments  prior 
to  taking  final  action.  Consequently, 
Arizona  could  not  possibly  adopt  the 
necessary  state  or  local  measures  to 
implement  EPA's  regulations  prior  to  the 
December  31, 1991  attainment  date. 
Thus,  these  measures  would  not 
advance  the  attainment  date  and 
therefore  would  not  qualify  as  available 
measures  necessary  to  produce 
attainment  "as  soon  as  possible"  as 
required  by  the  Delaney  court. 

Screening  Criteria 

a.  General  Comment 

Comment  ACLPI  stated  Uiat  EPA's 
criteria  for  screening  out  TCMs  create 
unjustified  hurdles  to  adoption  of  new 
measures — ^hurdles  that  are  directly 
contrary  to  the  Act. 

ACLPI  also  asserted  that  EPA  has 
offered  no  explanation  whatsoever  of 
why  it  believes  the  Agency  lacks  legal 
authority  or  resources  or  technical 
feasibilify  for  implementation. 

Response.  The  process  used  by  EPA 
to  screen  measures  for  potential 
implementation  is  a  reasonable  method 
of  assuring  that  focus  is  placed  on 
measures  that  can  and  should  be 
implemented.  It  does  the  public  no  good 
for  EPA  to  pursue  measures  which 
cannot  be  implemented  because  the 
Agency  lacks  legal  authorify,  lacks 
fuinds  to  implement  or  whose 
implementation  would  not  reduce 
emissions.  The  criteria  were  a  reasoned 
exercise  to  judge  the  appropriateness  of 
control  measures  and  do  not  constitute 
an  obstacle  course  intended  to  eliminate 
all  potential  controls.  In  fact  EPA 
identified  sixteen  candidate  measures 
through  the  screening  process  (thirty 
percent  of  all  measures  screened]  which 
it  could  potentially  promulgate  and 
implement  if  they  were  found  to  be 
necessary  to  bring  about  attainment  as 
soon  as  possible. 

The  criteria  are  also  consistent  with 
the  Clean  Air  Act  and  EPA  policy  on  SIP 
control  measures.  Neither  Congress  nor 
EPA  wanted  states  to  develop  "paper" 
attainment  demonstrations  that 
depended  upon  measures  which  could 


not  be  implemented  because  there 
existed  no  legal  authorify,  section 
172(b)(10),  or  any  realistic  prospect  of 
adequate  funding  for  them,  section 
172(b)(7)  and  section  110(a)(2)(F).  The 
same  standards  apply  to  EPA  when 
promulgating  FIP  measures  under 
section  110(c). 

Because  of  the  number  of  measures 
and  the  complexify  of  the  issues 
involved,  EPA  only  summarized  the 
results  of  the  screening  in  the  NPRM  and 
placed  the  detailed  discussion  of  each 
measure  in  the  technical  support 
documents  located  in  the  docket  for  this 
rulemaking.  See  'Technical  Support 
Document  for  Mobile  Source  Control 
measures.  Arizona  Federal 
Implementation  Plan"  (Docket  No.  1-2) 
and  'Technical  Support  Document 
Maricopa  and  Pima  Nonattainment 
Areas,  Federal  Implementation  Plan, 
Attainment  and  Maintenance  Plans" 
(Docket  No.  1-3).  The  fact  that  detailed 
information  for  each  measure  is  in  the 
TSD  is  stated  at  55  FR  41204, 41212 
(October  10, 1990).  Copies  of  the  TSD 
were  made  available  to  the  public  at 
several  locations  in  both  Pima  and 
Maricopa  Counties  as  well  as  EPA- 
Region  9  and  EPA-Washington.  AH 
locations  were  listed  in  the  NPRM,  see 
55  FR  41204.  Explanations  of  why  EPA 
believes  it  has  questionable  authorify  or 
lack  resources  or  why  EPA  believes  the 
measure  is  not  technically  feasible  are 
discussed  for  each  measure  in  the  TSD. 

b.  Legal  Authority 

Comments.  ACLPI  stated  that  EPA 
lists  23  control  strategies  as  having 
"questionable"  legal  authorify  including 
a  number  of  section  108(f)  measures, 
which  are  presumed  to  be  reasonably 
available,  yet  has  failed  to  meet  its 
burden  of  demonstrating  that  the 
measures  are  unavailable  on  the  groimd 
of  lack  of  legal  authorify. 

ACLPI  also  commented  that  EPA 
cannot  reject  any  of  the  other  measures 
identified  in  appendix  A  based  on  lack 
of  legal  authorify  unless  the  Agency  can 
identify  a  valid,  articulable  basis  for 
concluding  that  legal  authority  does  not 
exist 

Finally,  ACLPI  claimed  that  even  if 
EPA  has  some  valid  concern  about  its 
legal  authorify  to  require  these  measures 
directiy,  it  could  indirectly  prompt  their 
adoption  through  use  of  the  Agency's 
authorify  to  terminate  federal  grant 
monies  and  impose  other  sanctions. 

Response.  Section  108(f)(1)(A) 
requires  the  Administrator,  in 
conjunction  with  the  Secretary  of 
Transportation,  to  prepare  and  publish 
Information  on  a  list  of  18  transportation 
control  measures  (TCMs).  The  listing  of 
a  TCM  in  section  108(f)(1)(A)  does  not 


bestow  upon  a  measure  any  other 
special  meaning  under  the  CAA.  In  fact 
the  designation  of  the  TCMs  in  section 
108(f)  as  presumptively  "reasonably 
available  control  measures"  was  a 
policy  decision  on  the  part  of  EPA  and 
not  a  requirement  of  the  CAA:  therefore, 
the  mere  listing  of  a  measure  in  section 
108(f)  does  not  assure  that  EPA  has  legal 
authority  for  it  In  addition,  EPA's 
designation  of  the  section  108(f)  TCMs 
as  "reasonably  available"  is  a 
presumption  and  is  open  to  state  (and 
tiius  EPA  within  a  FIP)  rebuttal  on  a 
case-by-case  basis.  See  44  FR  20372. 
20377  (April  4, 1979)  and  46  FR  7182. 
7187  (January  22, 1981).  EPA  has 
rebutted  the  availability  of  most  of  the 
section  108(f)  measures  for  the  Maricopa 
FIP.  For  no  section  108(f)  measure  is  the 
rebuttal  based  solely  on  legal  authorify 
grounds;  rather,  each  rebuttal  is  based 
on  resource  or  technical  feasibilify 
grounds. 

EPA  agrees  that  it  could  not  reject  any 
of  the  measures  in  the  Appendix  based 
on  lack  of  legal  authority  unless  the 
Agency  could  identify  a  valid, 
articulable  basis  for  concluding  that 
legal  authority  does  not  exist.  No 
measures  were  rejected  solely  on  legal 
grounds  unless  EPA  was  able  to  identify 
specific  legal  grounds.  If  a  measure  with 
questionable  legal  authorify  was 
rejected,  it  was  rejected  based  on 
grounds  other  than  legal  authority. 

Finally,  even  if  EPA  believed  that  use 
of  its  sanction  powers  were  appropriate 
in  this  situation,  sanctions  are  not  a 
control  measure  and  at  best  do  not 
ensure  a  particular  set  of  controls  will 
be  adopted  by  the  state.  Even  imder 
sanctions,  the  state  retains  a  wide 
degree  of  latitude  to  impose  controls 
that  meet  the  requirement  of  the  CAA 
for  expeditious  attainment. 

c.  Lock  of  Resources 

Comments:  ACLPI  asserted  that  the 
method  used  by  EPA  to  calculate  the 
maximum  resources  for  implementation 
of  a  FIP  in  Maricopa  County  is  irrational 
because  it  fails  to  take  account  of  vast 
differences  in  the  severity  of  air 
pollution  problems  in  different  cities, 
and  differences  in  the  need  for  EPA 
intervention  and,  in  any  event  EPA's 
obligation  to  comply  with  the  Act  and 
court  order  cannot  be  conditioned  on  the 
Agency's  policy  preferences  on  the 
distribution  of  its  resources. 

ACLPI  also  claimed  tiiat  EPA's 
reliance  on  the  "lack  of  resources" 
factor  is  applied  in  an  arbitrary  manner 
that  discriminates  against  measures  that 
would  reduce  total  vehicle  miles 
traveled  (VMT)  in  favor  of  technical 
fixes.  Therefore,  EPA's  reliance  on  this 
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factor  ia  arbitrary.  caprkioiM,  and 
entiUad  to  no  daferanca. 

Respome.  ACLFI  ia  conact  that  EPA 
did  not  weigh  its  datmnination  of  tha 
resourcaa  availabla  to  im|danent  a  CO 
HP  for  Maricopa  County  with  regard  to 
eithar  tha  Mvarity  of  the  pollution 
problem  (including  the  number  of 
tMAQSs  beii«  violated,  the  peak 
concentrations  experienced,  or  the 
number  of  violations  recorded) — a  fact 
EPA  points  out  in  tha  NPRM— or  the 
need  for  federal  intervention.  If  EPA  had 
weighted  its  determination  on  these 
bases,  tha  resources  available  for 
Maricopa  would  have  been  considerably 
less  than  the  figures  used. 

Under  the  new  CAA.  Maricopa 
County  is  a  moderate  area  for  CO.  Many 
areas  of  the  country  are  considered  to 
have  significantly  worse  CO  pollution 
than  Maricopa  County.  These  areas 
include  Los  Angeles,  New  York,  and 
Denver,  ail  of  which  have  larger 
populations,  higher  peak  CO 
concentrations,  and/or  greater  numbers 
of  CO  violations.  In  addition,  all  violate 
more  than  one  NAAQS. 

The  Maricopa  area  and  the  State  of 
Arizona  have  implemented  one  of  the 
best  overall  CO  control  strategies  in  the 
country.  The  area  has  an  oxygenated 
fuels  program,  one  of  the  best  inspection 
and  maintenance  programs  in  the 
nation,  and  a  travel  reduction  program — 
most  of  which  meet  or  exceed  the 
requirements  for  moderate  CO  areas 
with  Maricopa  County's  design  value 
(12.6  ppm]  to  comply  with  the  new  Qean 
Air  Act  Amendments  of  1990.  Few  other 
CO  nonattainment  areas  have  programs 
that  are  as  comprehensive  or  as 
effective;  therefore,  the  need  for  federal 
intervention  in  the  Maricopa  area  for 
CO  attainment  when  compared  to  other 
nonattaimnent  areas  nationwide  is 
relatively  minor. 

The  distribution  of  section  105  grants 
is  not  based  solely  on  policy  choices  of 
the  Agency.  The  Clean  Air  Act 
constrains  the  distribution  of  funds.  For 
example,  section  105(b),  which 
authorizes  the  distribution  of  air 
pollution  grants  and  is  the  largest  source 
of  federal  funds  for  air  quality  programs, 
requires  the  Administrator,  in 
establishing  regulations  for  the  granting 
of  section  105  grants,  to  give  due 
consideration  to  (1)  the  population.  (2) 
the  extent  of  the  actual  or  potential  air 
pollution  problem,  and  (3)  the  financial 
need  of  the  respective  agencies.  In 
addition,  section  106(c)  requires  that  no 
state  receive  less  thaia  one-half  of  1 
percent  of  all  section  105  grants. 

EPA  disagrees  that  it  a^itrarily 
applied  the  "lack  of  resources'*  criterion. 
The  resource  factor  eliminated  most 
measures  which  would  reduce  total 


VMT  because  diese  measures  generally 
require  large  capital  or  operational 
expenditures  which  are  funded  by 
government  (e.g..  transit  system 
expansion  and  carpool  lanes 
construction).  Because  the  Agency  has 
limited  funds,  measures  which  require 
large  amounts  of  EPA  funds  for 
implementation  are  generally 
unavailable  to  EPA.  'Technological 
fixes"  (e.g.,  fuel  meastves  and  I/M 
program  enhancement  improvements) 
generally  shift  the  implementation 
burden  to  the  manufocturer  or  car 
owner  the  regulatory  agency's  costs  are 
limited  to  enforcement  This  shift 
natiu-ally  makes  these  measures  less 
costly  and.  therefore,  more  available  to 
EPA. 

d.  Technical  Feasibility 

Comments.  ACLPI  aigued  that  EPA 
had  wrongly  listed  measures  as  being  of 
unclear  feasibility  even  though  there  can 
be  ''no  serious  question"  of  ^e 
technological  availability  of  most  of  the 
measures  on  EPA's  list  because  almost 
all  are  either  listed  in  section  106(1)  of 
the  CAA  or  have  already  been 
implemented  in  one  or  more  cities 
throughout  the  country. 

ACLPI  also  claimed  that  the 
requirement  that  a  measure  "materially" 
reduce  CO  emissions  to  be  considered 
feasible  is  at  best  illegally  vague  and  at 
worst  a  direct  violation  of  the  Act's 
requirement  to  adopt  all  reasonably 
available  measures. 

Response.  ACLPI  quotes  only  part  of 
EPA's  definition  of  "technically 
feasible."  While  EPA  states  in  the 
NPRM  that  TCMs  in  CAA  section  10e(f) 
are,  by  definition,  generally  considered 
to  be  technically  feasible,  it  continues 
by  stating  that  "[h]owever,  the  actual 
technical  feasibility  of  each  TCM  must 
be  considered  in  light  of  the  current  and 
future  transportation  system  in 
Maricopa  County  to  determine  if  the 
measure  could  be  implemented  and 
would  in  fact  reduce  CO  emissions  in 
Maricopa  County."  55  FR  41204, 41211 
(October  10. 1990). 

EPA  agrees  that  many  of  the  55 
measures  it  screened  are  Usted  in  CAA 
section  106(f)  or  that  many  have  already 
been  implemented  in  one  or  more  cities 
in  the  country,  but  strongly  disagrees 
with  the  assumption  that  this 
demonstrates  the  technical  feasibihty  of 
a  measure  for  Maricopa  County.  The 
effectiveness  of  each  section  106(f)  TCM 
is  dependent  on  the  transportation  and 
land-use  system  within  which  it  is 
implemented.  For  example, 
improvements  in  pedestrian  amenities 
will  be  much  more  effective  at  reducing 
trips  in  a  city  such  as  San  Francisco 
with  its  high  densities,  short  distances 


between  activity  centers,  and  limited. 
hi|^-co8t  parking  than  they  will  be  In 
Phoenix  with  its  low  densities,  long 
distances  between  activity  centers,  and 
plentiful,  low-cost  parking.  As 
Cambridge  Systematics,  Inc.  pointed  out 
in  its  report  "Improved  Air  Quality  in 
Maricopa  and  Pima  Counties — 
Applicability  of  Transportation  Control 
Measures"  (November.  1986),  the 
success  of  a  TCM  can  be  predicated  on 
certain  key  factors  characteristic  of  an 
area.  These  characteristics  (which 
include  trip  length,  employer  size,  and 
traffic  parameters)  can  and  do  vary 
widely  among  cities.  The  foct  that  a 
measure  is  in  section  106(f)  or  has  been 
implemented  elsewhere  is  the  starting 
point  for  evaluating  the  measure  for 
Maricopa,  but  it  is  not  the  end  point  that 
finds  the  measure  is  appropriate  for 
Maricopa. 

It  should  also  be  noted  that  the 
Maricopa  area  has  already  implemented 
many  of  the  measures  on  the  list 
including  several  that  EPA  has  listed  as 
having  questionable  technical  feasibility 
such  as  park-and-ride  lots,  one-way 
streets,  and  on-street  parking 
restrictions.  In  reviewing  measures 
already  being  implemented  by  the  State 
and  local  governments,  the  Agency  was 
interested  in  the  incremental  effect  of 
EPA  enhancing  these  measures.  A 
finding  of  questionable  or  negative 
technical  feasibility  for  these  measures 
was  based  on  the  belief  that  EPA  could 
not  enhance  the  measure  beyond  its 
existing  level,  not  on  the  belief  that  the 
measure  is  ineffective  as  Implemented  in 
Maricopa  County. 

Finally,  many  of  the  section  106(Q 
measures  have  long  lead  timea  for 
implementation.  For  example,  transit 
improvements  such  as  the  expansion  of 
the  bus  fleet  (which  requires  the 
purchase  of  new  buses)  can  take  well 
over  a  year  to  implement  Given  that  the 
FIP  projects  attainment  in  less  than  one 
year  fit>m  promulgation,  many  of  the 
section  10B(f)  measures  could  not  be 
implemented  prior  to  the  attainment 
date  and  therefore  not  necessary  for 
attainment  as  soon  as  possible. 

In  the  manner  that  EPA  used  it  in  the 
NPRM,  "materiaUy"  means  a  reasonable 
degree  of  certainty  that  some  level — no 
matter  how  sli^t— of  emission 
reductions  will  occur  from 
implementation  of  the  measure  by  EPA. 
EPA  disagrees  that  the  CAA  requires 
implementation  of  measures  which  do 
not  reduce  emissions.  Such  measures 
would  not  be  considered  either 
"reasonably  available"  or  "available"  to 
attain  as  soon  as  possible. 
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e.  Socio-Economic  Impacts 

Comments.  ACLPI  believed  that  EPA 
wrongly  used  the  standard  of  socially  or 
economically  disruptive,  draconian,  and 
absurd  to  screen  out  measures  and 
states  that  the  Agency  did  not  identify 
which  measures  it  rejected  (beyond  gas 
rationing)  using  this  criterion.  ACLPI 
also  argued  that  the  CAA  does  not  allow 
EPA  to  reject  control  measures  based  on 
vague  and  undefined  criteria  such  as 
"socially  or  economically  disruptive, 
draconian,  and  absurd." 

Response.  EPA  continues  to  believe 
that  it  was  not  congressional  intent  to 
require  absurd,  socially  or  economically 
disruptive,  or  draconian  measures.  See 
the  approval  of  the  Maricopa  SIP,  53  FR 
30224,  30233  (August  10, 1988),  the 
ANPRM  for  Soutii  Coast  53  FR  49494. 
49509  Pecember  7. 1988],  and  Delaney 
V.  EPA,  898  F.2d  at  692  citing  EPA 
guidance  in  44  FR  20375  (April  4. 1979). 
ACLPI  provides  no  reasons  to  lead  EPA 
to  reconsider  this  belief.  In  fact 
Congress  required  nonattainment  plans 
to  include  the  identification  and 
analysis  of  the  air  quality,  health, 
welfare,  economic  enei^gy,  and  social 
effects  of  the  plan  provisions  and  of  the 
alternatives  considered  by  the  state.  See 
section  172(b)(9).  This  is  a  clear 
statement  that  Congress  intended  that 
other  factors  beyond  air  quaUty  be 
considered  in  developing  a  SEP  and  thus 
also  a  FIP. 

EPA  did  not  reject  any  measure  on  its 
list  solely  on  the  grounds  of  economical 
or  social  disruptiveness;  however,  these 
criteria,  when  added  to  the  findings  on 
other  criteria,  caused  two  measures, 
"mandatory  no-drive-days"  and 
"relocation  of  major  traffic  generators," 
to  be  deemed  unavailable.  EPA 
continues  to  believe  that  Congress  did 
not  intend  to  require  implementation  of 
such  measures. 

The  definition  of  "socially  or 
economically  disruptive,  draconian,  and 
absurd"  is  not  one  that  readily  lends 
itself  to  quantification;  it  is  best  defined 
by  example.  Examples  include  gasoline 
or  fuel  rationing,  directed  source 
closures  or  relocations,  or  mandatory 
widespread  driving  restrictions. 

C.  Federal  Measures 

As  discussed  above,  EPA's  evaluation 
of  potential  control  measures  indicated 
that  just  two  measures,  an  oxygenated 
fuels  program  at  2.7  percent  oxygen  and 
a  wintertime  gasoline  volatility  (RVP) 
limit  of  10  psi,  when  combined  with 
existing  State  and  local  programs  are 
sufficient  to  bring  about  attainment  in 
Maricopa  County  by  December  31, 1991. 
EPA  proposed  both  these  measures  on 
October  10, 1990  and  received 


considerable  comment  on  them.  See  55 
FR  41204, 41213  for  a  discussion  of  the 
proposed  oxygenated  fuels  program  and 
55  FR  41204, 41220  for  a  discussion  of 
the  proposed  RVP  limit 

The  Agency  is  today  promulgating 
rules  which  will  require  that  aU  gasoline 
sold  in  the  Maricopa  nonattainment 
area  during  the  winter  months  to 
contain  a  minimum  oxygen  content  of 
2.7  percent  oxygen  and  to  have  a  RVP 
level  of  no  more  than  10  psi.  Gasoline 
blended  with  ethanol  at  2.7  percent 
oxygen  and  above  is  granted  a  RVP 
exemption  of  1  psi.  The  rules  being 
adopted  today  are  essentially  similar  to 
those  proposed  last  October  although 
some  modifications  were  made  in 
response  to  comments  received  on  the 
proposal.  A  description  of  each 
measure,  a  summary  of  the  comments 
received,  and  the  Agency's  response  to 
those  comments  are  given  below. 

1.  Oxygenated  Fuels  Program 

Summary  of  Final  Rule 

EPA  is  promulgating  an  oxygenated 
fuels  program  which  will  require  that  all 
gasoline  sold  in  the  Maricopa 
nonattainment  area  to  ccmtain  a 
minimum  oxygen  content  of  2.7  percent 
by  weight  bxym  October  1  to  March  31 
starting  October  1, 1991.  This  action  is 
being  taken  because  oxygenated  fuels 
are  a  proven  method  for  reducing  CO 
emissions  from  motor  vehicles.  Also, 
because  Arizona  statute  already 
mandates  an  oxygenated  fuels  program 
(at  a  minimum  oxygen  content  of  2.3 
percent),  the  infrastructure  for  such  a 
program  currently  exists  in  the 
Maricopa  area.  In  essence,  the  federal 
program  will  replace  the  existing  State 
program  by  requiring  a  higher  minimum 
oxygen  content  in  gasoline  (i.e.,  2.7 
percent  versus  the  current  2.3  percent). 
In  many  material  respects,  however,  the 
federal  regulatory  requirements  mirror 
those  of  the  displaced  State  program. 

As  proposed  the  oxj'genated  fuels 
program  would  have  allowed  gasoline 
suppliers  to  vary  the  oxygen  content  of 
their  fuels  so  long  as  the  sales-weighted 
average  oxygen  content  was  2.7  percent. 
The  trading  of  "oxygen  credits"  to 
achieve  the  required  average  oxygen 
content  would  also  have  been  allowed. 
In  this  final  rulemaking,  the  Agency  has 
chosen  to  require  a  minimum  oxygen 
content  standard  of  2.7  percent  oxygen 
in  lieu  of  the  averaging  and  trading 
scheme  discussed  in  the  NPRM, 
primarily  because  of  the  limited  time 
available  to  the  Agency  to  promulgate 
this  rule.  EPA,  however,  continues  to 
believe  that  an  averaging  program  is 
highly  desirable  and  workable. 


The  new  Clean  Air  Act  Amendments 
require  all  CO  nonattainment  areas  with 
a  design  value  of  9.5  or  greater  to 
implement  an  oxygenated  fuels  program 
requiring  2.7  percent  oxygen  by  weight 
beginning  in  1992.  This  requirement  will 
include  the  Maricopa  nonattainment 
area;  therefore,  the  oxygenated  fuels 
rule  in  this  FIP  will  be  in  effect  for  only 
one  year  before  Arizona  must  submit 
regulations  for  the  CAA-required  winter 
oxygenated  fuels  program. 

As  also  required  by  the  new  CAA 
amendments,  the  Agency  will 
promulgate  by  August  15, 1991,  guidance 
on  the  use  of  marketable  oxygen  credits 
bom  gasolines  with  oxygen  contents 
higher  than  2.7  percent  by  weight  to 
offset  the  sale  or  use  of  gasoline  with  a 
lower  oxygen  content  EPA  believes  that 
the  additional  time  granted  by  the  new 
CAA  amendments  will  help  assure  the 
development  of  an  effective  national 
averaging  and  trading  program; 
therefore,  under  the  very  short  timetable 
for  this  FIP,  the  minimum  oxygen 
specification  is  the  most  desirable  and 
workable  option  for  the  Maricopa  area 
currenUy.  In  1991,  there  should  be  a 
choice  of  oxygenates  in  the  Maricopa 
area  for  the  motoring  public  based  on 
the  Agency's  decision  regarding  the 
blending  tolerance  for  MTBE  and  the  1 
psi  RVP  waiver  for  ethanol  (both  of 
which  are  discussed  below).  Arizona 
must  submit  a  SIP  revision  by  mid-1992 
which  provides  for  the  national 
averaging  and  trading  program  within 
the  Maricopa  oxygenated  fuels  program. 

The  new  oxygenated  fuels 
requirement  imder  this  FIP  becomes 
effective  on  October  1, 1991  until  March 
31, 1992  and  each  period  of  October  1  to 
March  31  thereafter.  The  Agency  does 
not  favor  an  earlier  effective  date  due  to 
possible  negative  effects  on  oxygenate 
price  and  supply  and  EPA's  belief  that  it 
would  not  advance  the  attainment  date. 

EPA  recognizes  that  by  setting  the 
minimum  oxygen  content  at  2.7  percent 
it  is  in  effect  setting  the  minimum 
requirement  at  the  highest  legally- 
permissible  concentration  allowed  in 
unleaded  gasoline  for  the  most  common 
oxygenating  compound.  Specifically, 
methyl  tertiary  butyl  ether  (MTBE)  is 
limited  to  a  maximum  of  15  percent  by 
volume  in  unleaded  gasoline  (i.e.,  3.7 
percent  oxygen  by  weight  under  ideal 
conditions)  under  section  211(f)  of  the 
CAA.  The  Agency,  therefore,  intends  to 
exercise  discretion  in  enforcing  the 
maximum  MTBE  limit  by  allowing  a 
blending  tolerance  of  up  to  2.9  percent 
oxygen  by  weight  This  will  offset  the 
negative  effects  of  dilution  and  density 
upon  the  oxygen  content  of  gasoline 
blends  during  transportation.  No  such 
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discretionary  policy  is  specifically 
needed  for  the  other  common  oxygenate, 
ethanol,  because  this  compound  may  be 
legally  blended  at  concentrations  as 
high  as  10  percent  by  volume  (i.e.,  3.7 
percent  oxygen  by  weight). 

The  regulations  require  that  all 
gasoline  pumps  have  labels  which 
prominently  display  the  type  and 
maximum  percent  by  volume  of 
oxygenate  in  the  final  gasoline  blend 
and  contain  a  statement  that  the 
gasoline  is  oxygenated  and  will  reduce 
carbon  monoxide  emissions  from  motor 
vehicles.  (This  latter  requirement  is 
consistent  with  the  new  CAA 
requirements  for  winter  oxygenate 
programs.)  This  provision  is  the  similar 
to  Arizona's  labding  requirement  and  is 
primarily  intended  to  provide  consumers 
with  the  biformation  needed  to  make 
informed  choices  relative  to  the 
oxygenated  gasoline  used  in  their 
vehicles. 

Today's  action  provides  exemptions 
for  certain  ofT-road  equipment  such  as 
airplanes  and  farm  equipment  from  the 
oxygenated  fuels  program.  Also 
included  in  the  exemptions  are  fuels 
intended  for  use  at  manufacturers' 
proving  grounds  and  motor  vehicle 
racing  events.  Again,  this  provision  is 
patterned  after  the  present  State 
requirement. 

La  addition  to  these  exemptions.  EPA 
also  intends  to  follow  the  present  State 
regulation  which  requires  fuel  which  is 
consumed  in  a  motor  vehicle  operated 
by  a  fleet  owner  within  the 
nonattainment  area  to  contain  not  less 
than  2.7  per  cent  oxygen  by  weight. 

Finally,  no  changes  were  made  to  the 
test  procedures  for  the  determination  of 
oxygen  level  and  they  are  t)eing 
promulgated  as  proposed. 

Response  to  Comments 

a.  Effective  Date 

Proposal  Summary.  EPA  proposed  to 
implement  the  oxygenated  fuels  program 
on  October  1, 1991.  The  Agency  also 
asked  for  comments  regarding  the 
possibility  of  an  earlier  effective  date. 

Comments.  The  Renewable  Fuels 
Association  (RFA)  stated  that  the 
incremental  oxygenate  demand 
associated  with  the  proposed 
implementation  dale  of  October  1, 1991 
could  easily  be  met  by  the  ethanol 
industry.  The  Association  also  noted 
that  adequate  ethanol  could  be  supplied 
to  meet  an  earlier  start  date,  but  the 
industry  group  was  unware  if  the  same 
held  true  for  other  types  of  oxygenates, 
e.g.,  MTBE. 

The  Atlantic  Richfield  Company 
(ARCO),  the  major  ethanol  blender  in 
Maricopa  County,  expressed  concern 


over  implementing  the  program  earlier. 
Specifically,  the  company  commented 
that  gasoline  suppliers  have  already 
established  contracts  for  oxygenates 
this  winter  and  must  be  given  a 
reasonable  amount  of  time  to  negotiate 
additional  oxygenate  supplies  at  a 
reasonable  price.  ARCO  further 
indicated  that  gasoline  suppliers  are 
already  somewhat  at  the  mercy  of  the 
oxygenate  suppliers  with  respect  to 
available  supply,  and  that  mandating 
additional  oxygen  in  gasoline  on  a  short 
term  basis  could  Increase  demand 
relative  to  supply.  The  company  noted 
that  this  would  substantially  increase 
the  cost  of  incremental  supplies  not 
already  negotiated 

No  conunents  were  received  from 
MTBE  blenders  regarding  the 
implementation  date  for  the  program. 

Response.  EPA  does  not  anticipate 
that  the  proposed  date  of  October  1, 
1991,  would  result  in  any  supply 
problems  based  on  the  comments 
received  and  the  Agency's  prior 
experience  with  other  oxygenated  fuel 
programs  around  the  country.  Although 
the  incremental  oxygenate  requirement 
associated  with  moving  from  the  current 
2.3  percent  requirement  to  the  new  2.7 
percent  standard  is  not  overwhelming  in 
magnitude,  the  Agency  wishes  to  ensure 
that  enough  leadtime  is  available  for  a 
smooth  and  efficient  transition  to  the 
higher  oxygen  level 

In  considering  the  feasibility  of  an 
earlier  date,  EPA  notes  the  lack  of 
agreement  between  the  only  two 
commenters  on  this  issue.  The  ethanol 
industry  group.  RFA.  indicated  adequate 
ethanol  could  be  made  available  sooner. 
However,  the  largest  blender  of  ethanol 
in  Maricopa  County,  ARCO,  expressed 
concern  regarding  supply  contracts. 

It  is  also  important  to  realize  that 
there  are  practicality  barriers  associated 
with  starting  the  oxygenated  fuels 
program  immediately  upon  promulgation 
of  this  fmai  rule.  Assuming  this  Final 
Rule  is  promulgated  at  the  end  of 
January  1991  and  becomes  effective  one 
month  later  (as  required  by  5  U.S.C. 
553(d)),  only  one  month  would  remain 
before  March  31, 1991,  the  end  of  the 
current  winter  CO  period  in  Maricopa 
County.  This  provides  very  little  time  for 
refiners,  distributors,  and  retail  outlets 
to  actually  deUver  gasoline  with  the 
requisite  oxygen  content  to  consumers 
and  subsequently  affect  reductions  in 
CO  emissions.  However,  even  if 
complying  fuels  were  made  available 
before  the  very  end  of  the  current  winter 
period,  the  CO  attainment  date  would 
not  be  advanced. 

Because  EPA  recognizes  that  an 
accelerated  start  date  could  have 
negative  effects  on  price  and  supply  and 


would  not  advance  attainment  the 
Agency  is  promulgating  an  effective 
date  of  October  1, 1991,  as  originally 
proposed. 

b.  Averaging  Cation 

Proposal  Summary.  EPA  proposed 
two  compliance  options  for  parties 
subject  to  the  oxygenated  fuels 
regulations:  a  minimum  oxygen  content 
of  2.7  percent  or  an  averaging  and 
trading  program  with  the  oxygen  content 
target  of  2.7  percent  The  reasons  for 
including  an  averaging  and  trading 
scheme  were  primarily  market-based  in 
that  MTBE  blends  (currently  allowable 
by  waiver  only  up  to  2.7  percent  oxygen) 
would  not  be  locked  out  of  the 
oxygenate  market  under  such  a  scheme 
as  it  could  potentially  be  tmder  a  2.7 
percent  minimum  requirement  As 
proposed,  the  compliance  period  for  this 
averaging  program  would  span  30  days, 
with  all  credits  generated  and  traded  or 
sold  within  that  30-day  period. 

Comments.  The  comments  received 
were  overwhelmingly  against  the 
proposed  use  of  an  averaging  scheme  as 
a  means  of  complying  with  the  oxygen 
content  standard.  Many  reasons  were 
given  including: 

•  Arizona  already  has  a  successful 
program  in  place  using  a  minimum 
oxygen  content: 

•  Only  ethanol  blenders  would  be 
generating  oxygen  credits; 

•  The  activities  of  credit  brokers  and 
traders  would  go  unregulated: 

•  Labeling  would  be  impossible  under 
an  averaging  scheme; 

•  A  thirty-day  averaging  period 
would  be  too  short 

•  If  older  cars  were  to  receive  the 
lower  oxygenated  fuels,  the  effect  on 
emissions  could  be  very  detrimental. 

Response.  EPA  beUeves  an  averaging 
program  is  highly  desirable  and 
workable;  however,  because  of  the 
adverse  comment  and  the  very  short 
promulgation  schedule  for  this  rule,  the 
Agency  is  adopting  a  minimum  oxygen 
content  standard  at  this  time  and 
delaying  the  adoption  of  an  averaging 
and  trading  program  imtil  it  promulgates 
a  national  averaging  and  trading 
program  as  required  under  the  Clean  Air 
Act  Amendments  of  1990. 

The  new  Clean  Air  Act  Amendments 
will  require  that  all  CO  non-attainment 
areas  with  a  design  value  of  9.5  or 
greater  adopt  and  implement  in  1992  an 
oxygenated  fuels  programs  requiring  2.7 
percent  oxygen  on  the  average.  Tlie  new 
Amendments  also  require  the  Agency  to  • 
promulgate  by  August  15, 1991,  guidance 
on  the  use  of  marketable  oxygen  credits 
in  oxygenated  fuel  programs.  The 
Agency  believes  that  the  additional  time 
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provided  by  the  statutory  schedule  will 
help  in  the  development  of  an  effective 
federal  averaging  and  trading  progreun. 
In  1992,  the  Maricopa  non-attainment 
area  will  be  subject  to  the  CAA 
requirement  for  a  2.7  percent 
oxygenated  fuels  program  complete  with 
an  averaging  program;  therefore,  the 
oxygenated  fuels  rule  being  promulgated 
today  shall  be  in  effect  for  only  one  year 
before  it  is  superseded  by  the  national 
program  for  averaging  and  trading. 

c.  Minimum  Oxygen  Content  and 
Blending  Tolerance 

Proposal  Summary.  The  issue  of  a 
blending  tolerance  was  not  specifically 
addressed  in  the  proposal. 

Comments.  Many  commenters  were 
concerned  that  the  2.7  percent  minimum 
oxygen  content  by  weight  would  be 
impossible  to  meet  through  the  use  of 
MTBE  without  the  opportuinity  to 
purchase  oxygen  credits.  According  to 
the  Western  States  Petroleum 
Association,  due  to  base  fuel 
contamination  and  lack  of  test  precision, 
the  industry-accepted  analytical 
tolerance  for  oxygen  content  in  fuel  is 
0.2  percent  This  view  is  shared  by  other 
commenters  as  well,  including  ARCO 
and  Chevron.  USA.  Inc.  ARCO  took  this 
observation  one  step  further  in  their 
written  comments  and  suggested  that 
the  FIP  target  oxygen  content  be 
lowered  to  2.5  percent  versus  the 
proposed  2.7  percent  to  allow  for  this 
test  reproducibility. 

Response.  The  Agency  recognizes  that 
by  setting  the  minimum  oxygen  content 
at  2.7  percent  it  is  in  effect  setting  the 
minimum  requirement  at  the  highest 
legally-permissible  concentration 
allowed  in  unleaded  gasoline  for  the 
most  common  oxygenating  compound. 
MTBE.  Under  a  recently-issued  revised 
interpretive  rule  on  substantially  similar 
fuels,  fuels  blended  with  MTBE  may 
contain  up  to  2.7  percent  oxygen  by 
weight,  regardless  of  the  blend  content 
necessary  to  achieve  that  measurement. 
EPA  also  recognizes  that  through  the 
effects  of  density  and  dilution,  the 
original  blend  oxygen  content  may 
decrease  from  the  time  of  production  to 
the  time  of  delivery  at  the  retail  outlet. 

The  Agency  does  not  agree  with  the 
comments  suggesting  that  fuels  which 
fall  below  the  mandated  2.7  percent 
minimum  be  allowed  to  avoid  penalty. 
Therefore,  in  order  to  preserve  the  CO 
emission  reductions  which  have  been 
identified  as  necessary  for  the  Maricopa 
non-attaiimient  area,  EPA  intends  to 
exercise  discretion  in  enforcing  the 
maximum  MTBE  limit  by  allowing  a 
blending  tolerance  of  up  to  2.9  percent 
oxygen  by  weight  This  blending 
tolerance  is  necessary  due  to  the 


negative  effects  of  dilution  and  density 
on  oxygen  content  which  occur  when 
oxygenated  blends  are  transported.  In 
order  to  ensure  that  tlie  gasoline  offered 
for  sale  at  retail  outlets  in  the  Maricopa 
nonattainment  area  meets  the  2.7 
percent  minimum  oxygen  content 
requirement  the  Agency  is  establishing 
a  blending  tolerance  for  MTBE  blends  of 
2.9  percent  oxygen  by  weight  No  such 
discretionary  policy  is  specifically 
needed  for  the  other  common  oxygenate, 
ethanol,  because  this  compound  may  be 
legally  blended  at  concentrations  as 
high  as  3.7  percent  oxygen  by  weight 
(i.e.,  10  percent  ethanol  by  volume). 

d.  Labeling 

Proposal  Summary.  The  NPRM  called 
for  pump  stands  to  be  labeled  only  with 
the  type  of  oxygenate  contained  in  the 
blend.  Invoices  which  accompany  the 
fuel  from  its  point  of  origin  would 
contain  additional  information 
concerning  oxygenate  content. 

Comments.  A  number  of  different 
comments  were  received  on  the  labeling 
issue.  Most  conunenters  called  for  a 
fairly  simple  requirement  e.g.,  labels 
containing  information  on  oxygenate 
type  and  content  by  volume  onJy.  The 
parties  who  called  for  this  option 
beheve  that  any  additional  information, 
particularly  the  oxygen  content  of  the 
blends  by  weight  is  irrelevant  and  will 
serve  only  to  confuse  consumers. 

On  the  other  hand,  the  Maricopa 
Association  of  Governments  (MAG) 
beUeved  that  information  on  the  oxygen 
content  by  volume  is  necessary  because 
of  automobile  manufacturer's  warranties 
and  the  limitations  they  place  on  use  of 
oxygenated  fuels. 

Response.'ln  this  final  rule,  EPA  is 
calling  for  pump  outlets  to  be  labeled 
with  oxygenate  type  and  the  maximum 
blend  percentage  of  that  oxygenate  by 
volume  (e.g..  "Tliis  fuel  contains  up  to 
15%  MTBE.")  Labels  shall  also  contain  a 
statement  that  the  gasoline  is 
oxygenated  and  will  reduce  carbon 
monoxide  emissions  bom  motor 
vehicles.  (This  latter  requirement  is 
consistent  with  the  new  CAA 
requirements  for  winter  oxygenate 
programs.)  Travel  manifests  and 
invoices  will  be  required  to  also  contain 
information  on  the  type  of  oxygenate, 
the  percentage  of  that  oxygenate  by 
volmne,  and  the  percentage  of  oxygen 
by  weight  contained  in  the  blend. 

As  to  the  warranty  question,  it  is 
improper  for  manufacturers  to  fail  to 
honor  warranties  based  on  the  use  by 
consumers  of  legal  EPA-waivered  fuels. 
Once  this  FIP  rule  has  been 
promulgated,  the  Agency  will  inform 
vehicle  manufacturen  by  letter  of  the 


new  blending  tolerance  of  2J  percent 
oxygen  for  MTBE. 

e.  Exemption  for  Off-Highway  Motor 
Vehicles 

Proposal  Summary.  The  proposed 
program  required  all  gasoline  sold  in  the 
Maricopa  County  nonattainment  area  to 
comply  with  the  oxygen  content 
requirement  No  exemptions  for  certain 
vehicles  or  uses  were  proposed. 

Comments.  The  Arizona  Department 
of  Environmental  Quality  (AOEQ) 
commented  that  the  State  had  found  it 
desirable  to  exclude  certain  special 
classes  of  motor  vehicles  from  its 
oxygenated  fuels  program.  The  air 
pollution  control  agency  stated  that 
certain  off-road  equipment  airplanes, 
and  other  specified  gasoline  powered 
engines  were  exempt  primarily  due  to 
technical  feasibility  concerns.  ADEQ 
requested  that  a  similar  exemption  be 
included  in  EPA's  final  rulemaking. 

Response.  It  seems  reasonable  that 
EPA  should  grant  this  exemption.  Much 
of  the  non-oxygenated  fuel  (e.g.,  aviaticm 
fuel)  will  be  burned  outside  of  the 
boundaries  of  the  nonattainment  area. 
For  the  non-oxygenated  gasoline 
consumed  within  the  area,  the  Agency 
believes  that  any  air  quality  effect 
would  be  negligible  because  of  the  small 
amount  of  fuel  involved.  Also,  the 
exemption  appears  appropriate  from  a 
technical  perspective  because  at  least 
some  of  these  sources  may  not  be 
designed  to  bum  or  certified  to  operate 
on  oxygenated  fuel.  Therefore,  the 
State's  exemption  provisions  have  been 
incorporated  into  today's  action. 

Specifically,  the  Agency  will  require 
the  use  of  oxygenated  fuel,  sold  from 
October  1  through  March  31  in  the 
Maricopa  County  nonattainment  area, 
for  the  fueling  of  motor  vehicles.  The 
term  "motor  vehicle"  is  defined  as  "any 
self-propelled  vehicle  designed  for 
transporting  persons  or  property  on  a 
street  or  highway,"  CAA  section  216(2). 
Therefore,  the  use  of  oxygenated  fuel  is 
not  mandated  in  off-road  equipment 
such  as  fork  lifis,  construction  and  farm 
equipment  or  other  equipment  as  long 
as  they  are  not  primarily  designed  to  be 
driven  on  highways. 

In  addition  to  the  above  exemption 
provisions,  EPA  found  that 
manufacturer's  proving  ground 
operations  and  motor  vehicle  racing 
events  were  excluded  form  the  State's 
oxygenated  fuels  requirement. 
Therefore,  this  Final  Rule  also  exempts 
these  operational  categories. 
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2.  Wintertime  Gasoline  Volatiiity  Limit 
Summary  of  Final  Rule 

The  Agency  it  promulgating  a  Reid 
vapor  preMure  (RVP)  limit  of  10  psi  for 
aU  gasoline  sold  in  the  Maricopa 
nonattainment  area  during  the 
wnntertime.  EPA's  analysis  showed  that 
lowering  the  volatility  of  wintertime 
gasoline  will  provide  significant 
emission  benefits  at  temperatures 
associated  with  the  CO  exceedances  in 
Maricopa  County. 

The  effective  date  and  the  control 
period  for  this  requirement  corresponds 
to  that  described  for  the  oxygenated 
fuels  program.  Specifically,  compliance 
with  the  RVP  limit  begins  on  October  1. 
1991  and  ends  on  March  31, 1992.  and 
each  period  of  October  1  to  March  31 
thereafter.  The  Agency  does  not  believe 
an  earlier  effective  date  is  technically 
feasible. 

EPA  is  granting  an  RVP  exemption  of 
one  (1)  psi  for  ethanol  blends  with 
oxygen  concentrations  equal  to  or 
exceeding  2.7  percent  by  weight.  (This 
represents  approximately  7.3  percent 
ethanol  by  volume  in  gasoline.)  The 
exemption  «vill  help  ensure  the 
continued  availability  of  ethanol  blends 
in  the  Maricopa  area,  maintain 
competition  between  oxygenates  in  the 
marketplace,  and  provide  consumers 
with  a  choice  of  oxygenated  gasolines. 

In  addition,  the  Agency  shall  require 
fuel  which  is  consumed  in  a  motor 
vehicle  operated  by  a  fleet  owner  within 
the  nonattainment  area  to  comply  with 
the  gasoline  volatility  limit. 

The  Agency  is  granting  a  complete 
exemption  from  the  wintertime  RVP 
regulation  to  all  manufacturer's  proving 
grounds. 

Response  to  Comments 

a.  Effective  Date 

Proposal  Summary.  EPA  proposed  to 
limit  the  RVP  of  gasoline  sold  in  the 
Maricopa  County  nonattainment  area  to 
a  maximum  of  10  psi  during  the  winter 
months  beginning  on  October  1, 1991. 
The  Agency  noted  that  most  gasoline 
marketed  in  the  region  principally 
originated  from  refineries  located  in 
southern  California  and  was  transported 
by  common  carrier  pipeline  to  the 
Phoenix  bulk  terminal  for  final 
distribution.  No  supply  difficulties  were 
anticipated,  because  the  southern 
California  refineries  already  ship  special 
gasolines  through  the  pipeline  to  comply 
with  Arizona's  existing  oxygenated  fuels 
program. 

Comments.  Several  of  the  oil 
companies  expressed  concern  that 
controlling  die  RVP  of  gasoline  in 
Maricopa  starting  in  1991  might  not  be 


feasible  without  greatly  complicating 
current  production,  shipment,  and 
distribution  practices.  The  commenters 
specifically  argued  that  the  Los  Angeles 
area  refineries  and  the  pipeline 
distribution  system  are  designed  to 
handle  the  same  "base"  gasoline  (e.g. 
gasoline  at  the  same  RVP).  This 
ciurenUy  results  in  essentially  the  same 
type  of  gasoline  being  distributed 
throughout  the  combined  marketing  area 
of  the  southern  California  refineries.  The 
distribution  area  generally  includes  Los 
Angeles,  San  Diego,  southern  Nevada, 
and  Phoenix  If  Phoenix  were  to  receive 
a  different  base  fuel,  then  according  to 
the  commenters,  this  special  gasoline 
would  need  to  be  separated  from  other 
fuels  at  the  refineries,  the  pipeline,  or 
both.  The  oil  companies  indicated  that 
segregating  a  different  base  fuel  for 
Maricopa  County  may  require  refiners 
and  the  pipeline  company  to  build  new 
storage  tank  facilities. 

The  commenters  noted  there  was 
inadequate  leadtime  to  design,  seciuv 
permits  for,  and  construct  new  facilities 
prior  to  the  proposed  implementation 
date  of  October  1991,  if  addditional 
tankage  indeed  proved  necessary.  They 
suggested  that  two  options  existed 
under  this  scenario.  First,  EPA  could 
provide  additional  leadtime.for  facilities 
construction  by  delaying  the  effective 
date.  Second,  low  volatility  gasoline 
would  be  supplied  to  all  areas  within 
the  refiners  marketing  area,  including 
southern  California  and  southern 
Nevada,  at  least  as  an  interim  measure. 
Some  commenters  also  stated  that  any 
feasibility  issues  would  be  resolved  by 
delaying  the  RVP  standard  until  1992. 
That  date  coincided  with  EPA's 
proposed  requirement  for  10-psi  gasoline 
in  the  Los  Angeles  area  as  part  of  the 
South  Coast  FIP  proposal,  55  FR  36458 
(September  5, 1990). 

Response.  The  Agency  finds  the  oil 
industry  comments  inconclusive  due  to 
the  lack  of  substance.  No  details  were 
provided  to  support  the  industry  claims. 
Furthermore,  none  of  the  commenters 
indicated  that  they  either  could  not  or 
would  not  supply  a  special  low  volatiUty 
gasoline  to  the  Maricopa  area  in  1991 
without  affecting  fuels  supplied  to  other 
areas.  Rather,  the  comments  indicated 
possible,  not  probable,  adverse 
economic  consequences  of  a  change  in 
the  RVP  level  of  gasoline  in  Maricopa 
County. 

To  better  understand  the  technical 
issues  involved,  EPA  undertook  a 
limited  investigation  of  the  refinery 
storage  and  pipeline  distribution  system 
for  southern  California  refineries.  The 
Agency  also  relied  on  its  past 
experience  in  dealing  with  similar  issues 
when  developing  the  national 


summertime  volatiUty  rules.  Based  on 
the  information  currendy  available  to 
EPA,  it  appears  technically  feasible  to 
produce  and  distribute  two  different 
base  gasolines. 

EPA  recognizes  diat  some  refineries 
and  the  pipeline  already  have 
experience  in  producing  and  distributing 
special  oxygenated  fuels  for  the 
Maricopa  market.  Presentiy,  these 
oxygenated  fuels  must  be  segregated 
from  other  gasoline  and  then  shipped  to 
the  Maricopa  area.  The  required 
segregation  may  occur  at  the  refinery  or 
at  another  company's  storage  facilities 
through  some  type  of  lease  agreement 
The  Agency  feeU  that  the  ability  to 
produce  and  segregate  special 
oxygenated  gasolines  should  generally 
apply  to  the  RVP  requirement  as  well. 
Furthermore,  any  refiner  that  finds  it 
difficidt  or  impossible  to  produce  and 
store  separate  low  volatility  gasolines 
may  enter  into  an  intercompany 
agreement  with  another  refiner  to 
produce  the  necessary  base  gasoline. 
EPA  understands  that  such  agreements, 
already  exist  within  the  industry  in 
similar  situations.  For  the  pipelhie 
operations  in  particiilar,  the  possible 
constraints  appear  to  be  more  related  to 
increasing  operational  complexity, 
rather  than  any  clear  substantial 
technical  limitation.  This  is  not  to 
suggest  that  supplying  Maricopa  County 
with  a  special  low  volatility  gasoline 
may  not  be  difficult  in  at  least  some 
instances.  However,  the  Agency 
believes  most  if  not  all,  of  the  refineries 
and  the  pipeline  company  have  the 
capability  to  accommodate  two  different 
types  of  base  gasoline  within  the 
existing  capacity  and  operating  practice 
of  the  industry. 

To  the  extent  that  it  is  infeasible  to 
provide  Maricopa  County  with  a  special 
fuel,  other  areas  supplied  by  the  affected 
refiners  may  receive  the  same  low 
volatility  gasoline.  The  Agency 
understands  that  this  broader  coverage, 
would  lead  to  an  increase  in  cost  but 
this  cost  would  be  justified  by  the 
emissions  benefit  gained  in  these  areas. 
In  addition,  this  situation  sbnuld  only 
occur  until  refiners  construct  any 
additional  storage  facilities  as  they 
deem  necessary. 

Therefore,  after  carefully  considering 
the  comments  on  this  issue,  EPA  is 
promulgating  the  October  1, 1991 
effective  date  for  the  wintertime  RVP 
limit  as  originally  proposed. 

b.  Control  Period 

Proposal  Summary.  The  proposed 
RVP  control  period  was  October  1 
through  March  31  of  each  year. 
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Comments.  Some  of  the  oil  companies 
stated  that  the  winter  volatility  control 
season  for  the  Maricopa  County 
nonattainment  area  (i.e.,  October  1 
through  March  31]  should  correspond 
with  the  winter  volatility  control  season 
in  the  proposed  South  Coast  FIP 
(November  1  through  March  311.  in  order 
to  minimize  adverse  economic/supply 
effects.  They  also  suggested  that  both 
the  Arizona  and  South  Coast  winter 
volatility  control  seasons  be  reduced  to 
four  months. 

Response.  The  Agency  currenUy 
believes  that  low  volatility  gasoline  is 
necessary  in  Maricopa  County  for  the 
entire  six  month  period,  as  proposed,  in 
order  to  attain  compliance.  Beyond 
asking  for  a  shorter  compliance  period, 
no  commenters  indicated  that  RVP 
control  was  not  necessary  during  this 
period.  In  addition.  EPA  reminds  the 
commenters  that  the  emission  control 
requirements  of  Arizona  are  not 
necessarily  related  to  the  air  quality 
needs  of  southern  California.  Finally. 
EPA  will  shortly  be  withdrawing  its 
proposed  South  Coast  FIP.  The  district 
court  order  requiring  the  promulgation  of 
this  FIP  has  recently  been  vacated. 

Nonetheless.  EPA's  review  of  the 
pipeline  distribution  system  also 
revealed  that  the  pipeline,  which 
supplies  Arizona  along  with  parts  of 
southern  California,  currendy  accepts 
on  10  psi  RVP  gasoline  for  transport 
during  October  and  March  as  a  result  of 
the  pipeline  company's  compliance 
strategy  with  the  current  summertime 
volatility  standards.  Therefore,  for  all 
practical  purposes,  it  appears  Arizona 
already  receives  10  psi  gasolines  in 
October  and  March  even  in  the  absence 
of  a  regulatory  requirement.  Of  course, 
the  Agency  cannot  rely  on  the  pipeline 
company's  internal  operating  standards 
in  die  futiire.  so  EPA  is  establishing  the 
winter  volatility  control  period  as  a 
regulatory  requirement 

c.  Ethanol  RVP  Exemption 

Proposal  Summary.  Oxygenated  fuels 
are  made  by  adding  either  alcohol  (e.g., 
ethanol)  or  ether  compounds  to  typic^ 
gasoline.  The  use  of  alcohol  increases 
die  volatility  of  the  final  oxygenated 
blend  beyond  that  of  the  base  gasoline. 
This  residts  in  an  RVP  boost  of 
approximately  0.6  psi  under  the 
conditions  of  the  proposal.  Ether 
blending  agents  have  no  significant 
effect  on  this  fiiel  characteristic.  The 
higher  RVP  of  ethanol  blends  acts  in  the 
opposite  direction  of  the  oxygen  content 
in  reducing  CO  emissions.  'Therefore, 
ethanol  and  ether  blends  with  the  same 
oxygen  content  «vill  exhibit  different 
clean  air  potentials. 


The  Agency  discussed  the  loss  of  air 
quality  benefits  in  the  proposal  which 
coidd  occur  under  an  averaging  program 
if  the  market  share  of  ethanol  blends  in 
Maricopa  County  was  large.  However. 
EPA  concluded  tiiat  such  a  situation 
was  unlikely  and  that  the  potential 
adverse  air  quality  effect  of  ethanol 
blends  with  somewhat  higher  volatilities 
could  be  tolerated  in  the  attainment 
demonstration.  Based  on  these 
considerations,  the  Agency  proposed  to 
provide  a  1  psi  RVP  allowance  from  the 
othenvise  applicable  wintertime  RVP 
standard  for  ethanol  blends  of  3.5 
percent  oxygen  and  above  by  weight  (9 
percent  ethanol  and  above  by  volume). 

Comments.  The  only  negative 
comment  on  the  proposed  RVP 
exemption  came  from  Texaco.  The 
company  stated  diat  the  exemption 
should  not  be  provided.  Texaco  also 
noted  that  if  the  exemption  were 
granted,  it  should  be  allowed  only  for 
full  ethanol  blends,  as  proposed  (i.e.,  3.5 
percent  by  weight).  No  explanation  for 
these  positions  were  provided. 

The  remaining  commenters,  ARCO 
and  RFA,  supported  the  exemption. 
However,  they  asked  for  a  modification 
which  would  provide  the  exemption  for 
ethanol  blends  meeting  the  mirdmum 
required  oxygen  content  of  2.7  percent 
by  weight.  "The  commenters  suggested 
that  without  this  change,  the  economic 
disparity  between  ethanol  blends  with 
3.5  percent  oxygen  and  ether  blends 
with  2.7  percent  oxygen  may  result  in 
the  elimination  of  ethanol  from  the 
marketplace.  RFA  also  argued  that  the 
lower  concentration  would  continue  to 
satisfy  what  it  portrayed  EPA's  express 
goal  whereby  fuels  containing  trace 
amounts  of  alcohol  are  not  eligible  for 
the  exemption.  TTie  industry  group 
concluded  by  noting  that  ethanol  blends 
containing  either  2.7  percent  oxygen  or 
3.5  percent  oxygen  have  the  same 
absolute  effect  on  RVP.  Therefore,  RFA 
suggested  there  is  no  real  difference 
between  the  fuels  in  this  regard. 

Response.  In  evaluating  the 
appropriateness  of  providing  an  RVP 
exemption  for  ethanol  blends.  EPA 
believes  the  most  important 
considerations  involve  the  potential 
effects  on  air  quality,  availability  and 
competition  between  oxygenates,  and 
enforcement  The  Agency  has 
reevaluated  the  emissions  impact  of 
providing  the  RVP  exemption  for 
ethanol  blends  containing  2.7  percent 
oxygen  in  the  absence  of  the  averaging 
option.  (No  averaging  option  is 
contained  in  today's  Final  Rule.)  The 
analysis  also  shows  that  granting  the 
RVP  exemption  at  2.7  percent  oxygen 
can  be  accommodated  in  the  attainment 


demonstration.  Therefore,  from  an  air 
quality  perspective,  the  previous 
conclusion  regarding  the  acceptability  of 
the  exemption  is  unchanged. 

Regarding  the  availabdity  of 
oxygenates,  EPA  has  repeatedly  stated 
the  desirability  of  providing  consumers 
with  a  choice  of  oxygenated  fuels. 
Maintaining  this  feature  of  the  current 
State  program  was  underscored  in 
comments  from  the  AOEQ.  If  the 
increased  cost  of  having  to  blend 
ethanol  at  a  level  of  3.5  percent  oxygen 
is  prohibitive,  as  suggested  by  ARCO. 
then  this  choice  wnll  not  be  available. 
While  EPA  is  unable  to  determine  if  this 
would  indeed  occur  as  a  consequence  of 
promulgating  the  exemption  as 
proposed,  neither  is  the  Agency  able  to 
dismiss  this  as  a  likely  outcome. 
Nonetheless,  granting  the  exemption  for 
ethanol  blends  meeting  the  minimmn 
oxygen  content  standard  of  2.7  percent 
by  weight  will  obviously  do  the  most  to 
ensure  a  continued  choice  of  oxygenates 
in  the  Maricopa  market. 

Turning  to  the  issue  of  enforcement 
EPA  indicated  in  the  proposal  that  the 
RVP  exemption  was  patterned  after  a 
similar  provision  for  ethanol  blends  in 
the  national  summertime  RVP 
standards.  In  fashioning  the  summertime 
exemption,  EPA  explained  that  requiring 
high  levels  of  ethanol  would  aid 
enforcement  activities  by  assuring  that 
fuel  containing  only  trace  amounts  of 
alcohol  did  not  qualify  for  this  special 
treatment.  The  Agency  agrees  with  RFA 
that  lowering  the  minimum  required 
oxygen  content  from  3.5  percent  (9 
percent  ethanol  by  volume)  to  2.7 
percent  (7.3  percent  ethanol  by  volume) 
is  adequate  as  an  enforcement  tool. 

For  the  above  reasons,  the  Agency  is 
allowing  a  1  psi  exemption  from  the 
wintertime  RVP  standard  for 
oxygenated  gasoline  containing  7.3 
percent  ethanol  by  volume  (i.e.,  2.7 
percent  by  weight). 

d.  R  VP  Control  Effectiveness 

Proposal  Summary.  EPA  proposed  a 
10  psi  maximum  RVP  in  all  fuel  sold 
during  the  mandate  period  in 
conjunction  with  a  2.7  percent  oxygen 
content  This  combination  was  shown  in 
modeling  to  be  adequate  for  CO 
attainment  under  the  53*  Fahrenheit 
design  day  condition.  In  the  proposal, 
EPA  requested  comments  on  the 
adequacy  of  the  RVP  control  measures 
at  temperatures  in  the  range  of  40*  to 
70  *F. 

Comments.  One  oil  company  (ARCO) 
claimed  that  the  net  effect  on  CO 
emissions  in  going  from  13  to  10  psi  RVP 
is  negligible  in  fuels  containing  high 
levels  of  oxygenates.  Graphical  data 
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from  a  racent  but  unpublished  American 
Petroleum  Institute  (API)  study  was 
presented  for  ten  late  model  vehicles 
tested  at  35*.  ST.  and  80  T  on  9.a  ia5. 
and  13  psi  gasoline  and  9^  and  13  psi 
gasoline  blended  with  IS  percent  MTBE 
by  volume.  These  blend  data  indicated 
equal  average  CO  emissions  at  9J)  psi 
and  13  psi  at  55  *F.  and  greater  average 
CO  at  9.0  psi  than  13  psi  at  35  *F.  The 
blends  were  not  tested  at  an 
intermediate  RVP  such  as  proposed  lao 
psi.  even  though  the  55  *F  gasoline  data 
showed  lower  CO  at  10.5  psi  than  at 
either  13  or  9.0  psi  RVP. 

Response.  The  CO  benefits  in  the 
proposed  FIP  strategy  are  based  on  (1) 
the  CO  versus  oxygen  relationship 
detailed  in  the  EPA  document 
"Guidance  on  Estimating  Motor  Vehicle 
Emission  Reductions  From  the  Use  of 
Alternative  Fuels  and  Fuel  Blends." 
Qanuary  1968)  and  (2)  the  CO  versus 
RVP  relationship  used  in  EPA's 
M0BILE4  emission  factor  model  as 
detailed  in  Chapter  8  of  the  M0BILE4 
supporting  documentation.  The  effects 
of  oxygen  listed  in  the  Guidance 
Document  were  based  on  testing  at  the 
standard  Federal  Test  Procedure(fTP) 
temperature  of  75  T.  The  effects  of  RVP 
on  CO  were  based  on  testing  of  9.0  psi 
and  11.7  psi  non-oxygenated  gasolines 
in  16  cars  at  50  *F  compared  to  these 
and  many  other  cars  tested  on  these 
fuels  at  75  *F. 

EPA  has  reviewed  the  additional  test 
data  on  the  effects  of  oxygen  and  RVP 
at  temperatures  below  75  *F  provided  by 
conunenters.  While  these  data  offer 
some  indication  that  the  FIP  benefit 
assumptions  might  be  overstated,  they 
are  not  considered  substantial  enough 
the  warrant  altering  the  estimates  from 
the  earlier  data.  For  instance,  the 
unpublished  API  study  referred  to  in  the 
ARCO  comments  leaves  open  the 
possibility  that  10  psi  RVP  oxygenate 
blends  could  still  decrease  CO 
emissions  relative  to  the  same  blends  at 
13  psL  This  information,  however,  does 
provide  an  incentive  for  EPA  (and 
others)  to  investigate  these  relationships 
more  fiilly  in  the  future,  and 
modifications  to  EPA's  emission  factor 
model  based  on  any  such  data  would 
not  be  ruled  out 

The  modeling  analysis  for  the 
attainment  demonstation  was  based  on 
an  average  ambient  temperature  of 
53  *F,  which  actually  corresponded  to 
the  temperatiue  which  occurred  on  the 
day  with  the  hi^est  adjusted  CO 
concentratioo  rather  than  the  design  day 
(which  had  the  second  highest  adjusted 
CO  concentration).  Over  the  time  period 
when  the  11.2  ppm  design  concentration 


was  measured  the  average  temperature 
was  58.8  *F. 

Therefore,  the  estimates  of  the 
benefits  of  the  RVP  limit  were 
potentially  understated  in  the 
attainment  demonstration.  Furthermore, 
the  high  concentrations  in  the  Phoenix 
area  occur  in  the  evening  hours  and 
build  up  over  time.  The  time  of  peak 
traffic  volumes  and  slower  speeds 
occurs  during  warmer  conditions  when 
RVP  controls  would  have  the  most 
benefit  Therefore,  using  the  average 
temperature  over  an  eight  hour  time 
period  potentially  underestimates  the 
benefit  of  reduced  RVP  on  the  ambient 
CO  concentrations  in  Phoenix  The 
Agency  was  concerned  with  taking  too 
much  emission  reduction  benefit  for 
RVP  controls,  and  therefore  chose  to 
make  a  number  of  conservative 
assumptions  for  this  phase  of  the 
modeling  analysis. 

e.  Driveability  and  Safety 

Proposal  Summary.  In  the  proposal, 
EPA  noted  that  under  certain  ambient 
conditions  (e.g.,  cooler  temperatures), 
low  volatility  fuels  may  adversely  effect 
vehicle  driveability  and  safety,  llie 
Agency  also  noted  that  some  of  the 
wintertime  gasolines  being  marketed  in 
Arixona  were  already  at  or  near  the 
proposed  10  psi  RVP  limit  Nonetheless, 
EPA  fully  evaluated  this  issue  for  the 
local  conditions  ocoirring  in  and  around 
the  Maricopa  area,  and  concluded  that 
low  volatihty  gasoline  would  not 
adversely  affect  either  operating 
condition  during  the  winter  season. 
Comments  were  specifically  requested 
on  the  potential  use  of  these  fuels  in 
colder  areas  of  the  State. 

Comments.  Four  general  comments 
were  received  regarding  the  potential 
use  of  low  RVP  gasolines.  Three 
conunenters  simply  asked  EPA  to 
further  investigate  the  possibility  of 
adverse  driveability  and  safety  effects. 
The  remaining  commenter,  ARCO, 
anticipated  that  the  combination  of 
oxygenated  fuels  and  low  RVP  may 
cause  driveability  problems.  However, 
the  company  added  that  it  lacked  data 
demonstrating  this  possibility  might 
actually  occur. 

Response.  The  lack  of  specific 
comments  on  this  issue  make  it  difficult 
to  judge  whether  driveability  and  safety 
are  real  concerns,  or  whether  the 
conunenters  were  simply  responding  to 
EPA's  statement  that  adverse  effects 
mi^t  be  possible  under  certain 
conditions.  Nevertheless,  the  Agency 
has  continued  to  investigate  these 
matters  as  part  of  today's  Final  Rule. 
The  Agency's  analysis  focused  on  the 
potential  use  of  10  psi  RVP  gasolines  In 
colder  areas  of  the  State,  since  none  of 


the  conunenters  specifically  questioned 
the  adequacy  of  the  previous  analysis 
for  the  Maricopa  area,  or  the  vali(^ty  of 
EPA's  conclusions.  As  will  be  seen  in 
the  following  discussion,  there  does  not 
appear  to  be  an  unacceptable  risk  from 
the  potential  use  of  these  fuels  under 
colder  ambient  conditions. 

From  a  practical  perspective,  perhaps 
the  best  guage  of  acceptable  driveabiDty 
and  safety  is  in-use  experience  based  on 
current  operating  practice.  Accordingly. 
EPA  evaluated  the  quality  of  gasoline 
that  is  currenUy  being  marketed  in  the 
colder,  northern  areas  of  Arizona.  The 
analysis  used  Flagstaff  as  a  reasonable' 
example  of  such  an  area  because:  (1)  ' 
This  city  experiences  some  of  the 
coldest  wintertime  temperatures  in  the 
State,  (2)  historical  temperature  data  are 
readily  available,  (3)  most  of  the 
gasoline  used  in  this  region  presentiy 
originates  from  the  Phoenix  bulk 
teiminal,  and  (4)  Flagstaff  is  within 
reasonable  driving  distance  of  Phoenix 
(i.e.,  about  130  miles). 

To  evaluate  current  marketing 
practices  in  Flagstaff,  the  Agency 
obtained  gasoline  volatility  survey 
results  from  the  Arizona  Department  of 
Weights  and  Measures  (ADWM)  and 
the  Motor  Vehicle  Manufacturers 
Association  (MVMA).  The  siu^eys 
suggest  that  it  may  be  reasonably 
common  for  some  gasolines  in  Flagstaff 
to  be  near,  or  in  some  cases  below,  the 
proposed  standard  of  10  psi  during  the 
coldest  months  of  the  year.  If  these  fuels 
were  causing  unacceptable  driveability 
or  safety  problems,  the  Agency  would 
e}q;)ect  to  find  some  evidence  of  such 
events  in  the  public  record.  However, 
despite  the  existence  of  low  volatiUty 
fuels  in  the  area,  no  conunenters 
submitted  dociunentation  indicating  that 
consumer  dissatisfaction  or  safety 
hazards  exist  Nor  were  any  comments 
received  that  cited  anecdotal  evidence 
of  such  occurrences. 

As  additional  in-use  guidance,  the 
Agency  compared  the  true  vapor 
pressure  (TVP)  of  gasoline  sold  in 
Flagstaff  during  extremely  cold 
temperatures,  with  those  marketed  in 
other  parts  of  the  country  under  similar 
conditions.  (EPA  originally  used  this 
methodology  in  the  national  Phase  II 
RVP  rulemaking  to  evaluate  the 
feasibility  of  reduced  volatiUty  fuel  in 
the  summertime.)  The  comparison 
revealed  that  the  TVP  of  "contioUed" 
gasoline  (10  RVP  gasoline)  in  Flagstaff 
under  extreme  climatic  conditions  was 
generally  equivalent  to  the  minimum 
TVP  for  other  areas  of  the  country. 
Therefore,  gasolines  with  volatility 
levels  similar  to  the  controlled  level  of 
10  psi  RPV  are  already  being  marketed 
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in  colder  areas  of  Arizona  and  appear  to 
be  no  worse  than  gasolines  sold 
elsewhere  of  tiie  country.  Based  on  this 
information.  EPA  concludes  that  the 
requirement  for  low  RVP  fiiels  in  the 
Maricopa  County  nonattainment  area 
should  not  represent  an  tmacceptable 
level  of  driveability  or  safety  risk  even 
in  colder  areas  of  the  State. 

If  ARCO  or  other  gasoline  suppliers 
anticipate  that  driveability  with 
controlled  gasolines  may  be 
unacceptable,  EPA  notes  that  several 
alternatives  exist  for  providing  higher 
volatility  fuels  in  areas  outside  of  the 
Maricopa  County  nonattainment  area. 
First  it  is  perfectly  legal  to  import  higher 
volatility  gasolines  into  the  Phoenix  bulk 
terminal  that  are  destined  for  attainment 
areas.  Of  course,  such  higher  RVP  fuels 
would  need  to  be  segregated  from  the 
controlled  gasolines.  If  inadequate 
storage  exists  to  fulfill  individual  needs, 
suppliers  may  find  it  possible  to  enter 
irito  a  cooperative  agreement  whereby 
one  corporation  leases  storage  tank 
space  to  other  interested  parties.  This 
practice  already  occurs  to  some  degree 
in  the  Phoenix  bulk  terminal. 

Second,  suppliers  could  add  small 
volumes  of  oxygenate  to  otherwise  low 
RVP  gasoline  to  increase  the  volatility  of 
the  final  blend.  Even  small  amounts  of 
e'hanol  provide  an  RVP  increase  of  0.8 
psi,  and  EPA  approved  methanol/ 
cosolvent  mixtures  can  boost  RVP  by 
shout  2  psi.  If  additional  storage 
capacity  for  the  oxygenates  is  required, 
it  appears  feasible  to  build  such 
facihties  by  October  1991,  based  on 
comments  EPA  received  from  the 
eihanol  industry  in  response  to  the  1988 
FIP  proposal. 

Third,  and  finally,  outlying  areas  can 
obtain  fuel  fiom  sources  other  than  the 
Phoenix  bulk  terminal.  As  noted  in  the 
TSD,  gasolines  destined  for  the  Las 
Vegas  bulk  terminal  should  be 
unaffected  by  today's  action.  Areas  such 
as  Flagstaff  afready  receive  some  fuel 
from  Las  Vegas  and,  therefore,  could 
conceivably  receive  all  gasoline  supplies 
from  this  location  if  necessary.  Gasoline 
could  also  be  transported  by  truck  from 
refineries  located  in  New  Mexico  and 
Texas.  These  alternatives  could  increase 
the  price  of  gasoline  for  the  affected 
areas,  although  the  effect  should  be 
relatively  small. 

If  any  of  the  aforementioned  options 
are  implemented,  the  only  vehicles  that 
by  necessity  may  be  operating  with  low 
volatiUty  oxygenated  gasoUne  in  colder 
areas  of  the  State  are  those  driven  from 
Phoenix  to  such  final  destinations.  As 
described  above,  this  is  similar  to  the 
present  in-use  situation,  because 
gasolines  widi  RVPs  at  or  near  the 
controUed  level  of  10  psi  are  already 


being  marketed  in  the  Maricopa  area. 
Therefore,  although  requiring  all 
gasolines  in  the  Maricopa  County 
nonattainment  area  to  comply  with  the 
RVP  standard  of  10.0  psi  wiU  increase 
the  number  of  commuting  vehicles  using 
such  fuel,  it  will  not  fundamentally 
change  existing  operating  practices  that 
have  proven  acceptable  in  the  past 

/  Exemptions 

Based  on  ADEQ's  comments 
concerning  exemptions  under  the 
oxygenated  fuels  program,  the  Agency 
beUeves  that  it  is  reasonable  to  provide 
en  exemption  from  the  volatiUty  control 
program  for  manufacturer's  proving 
ground  operations.  The  agency 
recognizes  the  necessity  to  provide 
reasonable  testing  flexibiUty  for  these 
operators. 

3.  Cost  of  the  Promulgated  Control 
Measures 

EPA  estimates  that  the  increase  from 
2.3  to  2.7  percent  oxygen  content  will 
result  in  a  0.8  cents  per  gallon  increase 
in  the  price  of  gasoline.  The  estimate  is 
based  on  a  5.0  cents  per  gallon  increase 
in  the  price  of  gasoline  for  a  2.7  percent 
oxygen-content  program  in  an  area  with 
no  existing  oxygenated  fuels  program 
used  in  the  analysis  by  the  Coimdl  of 
Economic  Advisors  of  the  oxygenated 
fuels  program  in  the  new  Clean  Air  Act 
Amendments.  Using  an  alternative 
analysis  based  on  spot  market  prices  of 
MTBE  and  gasoline  as  of  August  29. 
1990,  the  price  increase  would  be  0.66 
cent  per  gallon.  Based  on  expected  1991 
gasoline  consumption  during  the 
oxygenated  fuels  season  of  475.3  milUon 
gallons  in  the  Maricopa  County  non- 
attainment  area  and  a  0.8  cent  per  gaUon 
price  increase,  the  incremental  cost  of 
the  program  during  the  first  year  should 
be  ^.8  miUion.  Factors  which  might 
lower  this  cost  in  the  future  include  the 
expansion  in  the  production  of  MTBE 
and  a  trend  toward  more  cost-efficient 
refinery  blending  of  oxygenates. 

EPA  estimates  that  the  limit  on 
gasoline  volatiUty  would  cost  about  0.27 
cents  per  gaUon  for  each  1  psi  reduction 
in  RVP.  This  number  takes  into  account 
both  the  increase  in  the  cost  of 
producing  lower  RVP  gasoline  and  the 
savings  in  fuel  economy  associated  with 
this  fuel.  Based  on  an  average  RVP  of 
11.2  psi  observed  during  the  1989/90 
oxygenated  fuels  season,  the  net 
increase  in  the  price  of  gasoline  as  a 
result  of  the  RVP  control  program  woidd 
be  0.324  cents  per  gaUon.  Using  the 
Maricopa  County  gasoline  consumption 
figure  given  about  the  incremental  cost 
of  the  RVP  control  program  during  the 
first  year  should  be  $1.5  milUon. 


EPA  received  no  comments  on  the 
above  analysis.  Several  conunenters  did 
raise  the  issue  of  costs  but  in  direct 
coimection  with  a  testing  requirement 
needed  to  demonstrate  compUance 
under  an  averaging  program.  Because 
the  Agency  is  not  today  promulgating  an 
average  program,  the  comments  are  not 
relevant  to  this  final  rulemaking. 

4.  Federal  Pre-Emption  of  Arizona's 
Oxygenated  Fuels  and  RVP  Conti-ol 
Programs 

EPA  understands  that  by 
implementing  the  oxygenated  fuels  and 
volatiUty  programs  it  is  creating 
standards  witich  are  more  stringent  than 
the  existing  State  standards.  Under 
CAA  section  116.  "..if  an  emission 
standard  or  limitation  is  in  effect  under 
an  appUcable  implementation  plan....  [a] 
state  or  political  subdivision  may  not 
adopt  or  enforce  any  emission  standard 
or  limitation  which  is  less  stringent  than 
the  standard  or  limitation  under  such 
plan  or  section."  The  existing  State 
standards  will  become  less  stringent 
than  the  standards  in  the  federal 
oxygenated  fuels  and  RVP  Umit  rules 
which  EPA  is  promulgating  today  as 
part  of  the  appUcable  implementation 
plan  for  the  Maricopa  nonattainment 
area.  EPA.  therefore,  recognizes  that 
these  federal  rules  wiU  have  the  effect  of 
pre-empting  existing  State  regulations 
when  these  rules  become  effective  on 
October  1. 1991. 

EPA  wishes  to  make  it  clear  that  it 
vnU  honor  any  State  regulations  which, 
when  approved  by  the  State  legislature, 
adopt  any  of  the  new  federal  standards 
so  long  as  the  State  regulations  are  not 
less  stringent  than  those  in  the  federal 
plan.  Once  new  State  standards  have 
been  estabUshed  and  approved  as  part 
of  the  SIP.  EPA  welcomes  the  return  of 
State  and  local  enforcement 

D.  Attainment  and  Maintenance 
Demonstrations 

The  two  measures  being  promulgated 
today,  a  10-psi  RVP  limit  and  an 
increase  in  the  oxygen  content  of  fuels 
fit)m  2.3  percent  to  2.7  percent 
combined  with  the  existing  SIP 
measures  including  the  Maricopa  travel 
reduction  program  (TRP),  will  provide 
sufficient  emission  reductions  to  reduce 
the  ambient  CO  concentration  in 
Maricopa  County  to  the  level  of  the 
NAAQS  by  the  end  of  1991.  No  other 
combinations  of  potentially  available 
measures  could  advance  the  attainment 
date  further. 

As  discussed  in  the  NPRM.  the  design 
value  upon  which  this  analysis  is  based 
is  an  adjusted  monitored  value  and. 
therefore,  refiects  the  impact  of  aU 
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control  measuret  in  place  the  day  the 
design  value  was  recorded.  In  Maricopa 
County  in  mid-December,  1969,  the 
ox3fgenated  fuels  program  was  operating 
at  2J  percent  oxygen,  the  majority  of  the 
TCMs  which  EPA  credited  in  the  1987 
MAG  plan  were  in  place,  and  the 
voluntary  no  drive  day  program  (the 
Clean  Air  Campaign)  was  operating. 
Because  the  design  value  reflects  the 
impact  of  all  these  programs,  the 
attainment  demonstration  implicitly 
includes  the  benefits  of  these  programs. 

There  are  only  three  measures  for 
wiiich  EPA  granted  emission  reduction 
credit  in  its  1968  Maricopa  SIP  approval 
that  still  can  be  explicitly  included  in 
this  attainment  demonstration  as 
additional  measures  beyond  those 
included  in  the  design  value:  the  TRP 
(starting  in  1990),  HOV  lanes,  and 
freeway  flow  improvements  (both 
starting  in  1995).  For  simplicity  and 
since  attainment  will  occur  by  late  1991. 
the  attainment  demonstration  in  Table  1 
considers  only  the  TRP.  HOV  lanes  and 
freeway  flow  improvements,  therefore 
will  provide  additional  reductions  after 
1995  to  ensure  maintenance. 

Table  1.— Projected  Controlled  CO 
Emissions  and  Concentrations  in 
Mamcopa  County 
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Table  1  shows  that  emissions  levels 
and  ambient  concentrations  «vill  be 
reduced  sufficiently  in  Maricopa  County 
to  attain  the  CO  NAAQS  of  9  ppm  in 
late  1991  and  maintain  that  standard 
until  after  2001.  Under  EPA  regulation 
and  policy,  an  approvable 
implementation  plan  must  demonstrate 
maintenance  for  the  ten-year  period 
after  plan  approval.  The  proposed  10  psi 
RVP  limit  and  2.7  percent  oxygenated 
fuels  program,  combined  with 
reductions  from  the  travel  reduction 
program  and  other  SIP  measures,  are 
sufficient  to  demonstrate  maintenance 
for  the  required  ten  years. 

Comments  received  by  EPA  on  the 
attainment  demonstration  generally 
addressed  inconsistencies  between 
figures  in  the  NPRM  and  the  TSD.  These 
inconsistencies  were  mainly  due  to 
transcription  errors  and  have  been 


corrected.  They  do  not  affect  the  results 
of  the  attainment  demonstration.  The 
balance  of  the  comments  on  the 
attainment  demonstration  related  to  the 
effectiveness  of  the  RVP  rule.  These 
comments  are  addressed  in  the 
discussion  of  tiie  RVP  rule. 

V.  Atteinment  and  Maintenance  of  the 
CO  NAAQS  in  Pima  County 

For  the  proposal.  EPA  reviewed  recent 
ambient  air  quality  data  for  Pima 
County,  the  1967  Pima  plan,  and  new 
popidation  and  vehicle  miles  traveled 
(VMT)  projections  for  Pima  County. 
Monitored  ambient  air  quality  data 
show  that  the  area  has  not  exceeded  the 
CO  NAAQS  in  the  last  two  years.  The 
1967  Pima  plan  projected  attainment  of 
the  CO  NAAQS  in  early  1990  and 
maintenance  through  2000  relying  solely 
on  emission  reductions  from  the  federal 
motor  vehicle  control  program  (FMVCP), 
the  State  I/M  program  without  the 
loaded-mode  component  existing  traRic 
flow  improvements,  and  programmed 
road  improvements.  The  Pima  plan  did 
not  rely,  for  either  attainment  or 
maintenance,  upon  any  of  the  additional 
measures  being  proposed  in  the  plan 
(e.g.,  the  travel  reduction  program)  or 
later  adopted  by  the  State  legislature 
(e.g.,  the  loaded-mode  I/M  program  and 
the  oxygenated  fuels  program).  Finally, 
new  population  and  VMT  forecasts  for 
the  Pima  area  have  recently  been 
completed  and  are  predicting 
substantially  less  growth  in  1990  and 
future  years  than  was  assumed  in  the 
1967  Pima  plan. 

Combined,  these  three  factors  argue 
strongly  that  the  1987  Pima  plan 
accurately  predicted  that  attainment 
would  occur  in  or  before  early  1990. 
Therefore,  EPA  concludes  today  that 
sufficient  emission  reductions  have 
already  been  achieved  in  Pima  County 
to  assure  that  current  CO  emission 
levels  are  below  those  needed  to  atiain 
the  CO  NAAQS  and  that  no  additional 
federal  measures  are  needed  to  ensure 
attainment. 

EPA  performed  hot-spot  modeling 
using  the  approved  hot-spot  model, 
CAL3QHC.  to  determine  if  sufficient 
measures  were  in  place  to  ensure 
maintenance  in  Pima  County  for  the 
required  ten-year  period  after  plan 
promulgation,  i.e.,  until  early  2001.  This 
hot-spot  modeling  showed  that  with  the 
existing  control  strategy  that  ambient 
CO  concentrations  for  the  next  ten  years 
will  be  well  below  the  CO  NAAQS  even 
under  "worst-case"  meteorological 
conditions.  EPA.  therefore,  finds  that  no 
additional  controls  are  necessary  for 
mahttenance  in  Pima  County.  More 
detailed  information  on  the  CAL3QHC 


modeling  can  be  found  in  the  TSD  for 
this  notice. 

EPA  received  no  comments  disputing 
its  proposed  conclusion  that  no 
additional  federal  measures  were 
needed  to  either  attain  or  maintain  for  at 
least  10  years  the  CO  NAAQS  in  Pima 
County.  Minor  comments  on  the 
modeling  were  given  by  the  Pima 
Coimty  Department  of  Environmental 
Quality  at  the  public  hearing.  These 
comments,  which  are  fully  addressed  in 
the  TSD,  do  not  affect  EPA's  conclusion 
that  sufficient  measures  are  in  place  in 
Pima  County  to  ensure  maintenance  for 
the  required  ten-year  period. 

VI.  Contingeocy  Provisions 

EPA's  guidance  requires  SIPs  to 
contain  a  two-part  contingency  plan:  a 
list  of  transportation  projects  that  would 
be  delayed  while  an  inadequate  SIP  is 
being  revised  and  a  process  to  adopt 
measures  to  compensate  for 
unanticipated  emission  reduction 
shortfalls.  Both  parts  are  triggered  when 
the  EPA  Administrator  determines  that 
a  SIP  is  inadequate  and  additional 
emission  reductions  are  necessary.  See 
46  FR  7187,  7192  (January  22, 1981).* 

To  assure  that  the  contingency 
procedures  in  the  Maricopa  and  Pima 
implementation  plans  comply  with 
Agency  guidance,  EPA  is  today 
promulgating  contingency  procedures 
that  wiU  ensure  that  any  emission 
reduction  shortfalls  which  may  occur 
during  the  ten-year  period  covered  by 
this  FIP  are  identified  and  corrected.  For 
reasons  discussed  in  the  NPRM.  the 
Agency  will  use  a  certified  violation  of 
the  CO  NAAQS  occurring  after 
December  31, 1991  in  Maricopa  County 
or  after  January  28. 1991  in  Pima  County 
as  the  initial  trigger  for  its  contingency 
process.  A  certified  violation  not  caused 
by  an  exceptional  event  (as  defined  by 
EPA  guideline)  would  then  trigger  a 
determination  by  the  Agency  of  whether 
additional  control  measures  are 
necessary  to  assure  maintenance  of  the 


*  The  Clean  Air  Ad  Amendmentt  of  1990  require 
SIP*  in  general  "to  provide  for  the  implementation 
of  speciRc  measure*  to  be  undertaken  if  an  area 
fails  to  make  reasonable  further  progrets,  or  to 
attain  the  (NAAQS)  by  the  attainment  date 
applicable  under  [Part  0]  .  .  .  |*|uch  meature* 
■hall  be  included  in  the  plan  revision  a*  contingency 
meaaure*  to  take  effect  in  any  *uch  case  without 
further  action  by  the  State  or  the  Administrator." 
See  new  aection  172(c)(9).  This  requirement  i« 
substantially  different  from  EPA'*  pre-amendment 
policy  fof  contingency  procedure*  quoted  in  the 
main  texL  Both  because  of  the  timing  of  rulemaking 
(the  propoaal  wa*  published  prior  to  the  passage  of 
the  amendment*)  and  because  the  Ninth  Circuit 
apecifically  dted  EPA'*  pr»-amendmenl  contingency 
requirement*  aa  the  miaaing  element  in  the  Arlzana 
SIPs.  EPA  la  promulgabng  cootineency  procedure* 
which  comply  with  it*  pre-amendment  policy. 


Federal  Register  /  Vol.  56.  No.  28  /  Monday.  February  11.  1991  /  Rules  and  Regulations         5471 


CO  standard.  Upon  a  finding  by  the 
Agency  that  additional  measiues  are 
necessary,  the  process  to  identify, 
propose,  and  promulgate  such  measures 
would  be  triggered  as  would  the 
requirement  to  delay  highway  projects. 
The  finding  by  EPA  tiiat  additional 
measures  are  necessary  constitutes  the 
finding  by  the  Administrator  that  the 
implementation  plan  is  inadequate;  a 
violation  of  the  CO  NAAQS  does  not  by 
itself  constitute  a  finding  that  the  SIP  is 
inadequate. 

A.  Contingency  Procedures 

1.  Response  to  Comments 

Comments.  Only  the  Arizona  Center 
for  Law  in  the  Public  Interest  (ACLPI) 
commented  on  the  contingency 
procedures.  ACLPI  commented  that  the 
contingency  process  is  "far  too  complex 
and  proti-acted  to  comport  with  the  Act" 
and  that  EPA  should  adopt  a  simpler, 
quicker  process  which  requires  the  state 
and  local  agencies  to  report  CO 
violations  immediately  and  this  report 
should  trigger  the  delay  of  the  listed 
fransportation  projects  and  a  FIP 
revision  (to  be  completed  within  180 
days). 

Response.  In  developing  the 
contingency  procedures,  Uie  Agency 
followed  its  1982  SIP  guidance.  Under 
the  guidance,  the  contingency  process  is 
to  be  initiated  "when  the  Administrator 
determines  that  a  SIP  is  inadequate  to 
attain  NAAQSs  and  that  additional 
emission  reductions  are  needed."  46  FR 
7182,  7187  (January  22, 1981).  emphasis 
added.  A  violation  of  the  CO  NAAQS 
after  the  projected  date  of  attainment  is 
an  indication  that  the  SIP  may  be 
inadequate,  not  that  the  SIP  is 
inadequate.  There  are  a  nimiber  of 
reasons  why  a  violation  may  occur  after 
the  projected  date  of  attainment,  not  all 
of  which  indicate  an  inadequate  SIP. 
Rather  than  presumptively  finding  that  a 
violation  equals  an  inadequate  SIP  as 
ACLPI  suggested,  EPA's  contingency 
procedure  reasonably  allows  time  for 
the  SIP  to  be  reviewed  before  a 
determination  of  adequacy  is  made. 
Only  when  the  Administrator  finds  that 
the  SIP  is  inadequate  to  maintain  the 
NAAQS  and  that  additional  emission 
reductions  are  needed  (the  trigger  for 
contingency  in  the  1982  SIP  guidance) 
does  the  contingency  procedures 
proceed.  The  process  then  gives  the 
Agency  ten  months  to  propose  and 
promulgate  additional  control  measures. 
A  ten-month  promulgation  schedule  is 
expeditious  yet  still  allows  an  adequate 
period  for  public  comment.  It  should  be 
noted  that  EPA's  1982  SIP  guidance  does 
not  give  a  time  frame  in  which  the 
contingency  process  must  be  completed. 


In  response  to  comments  on  the  list  of 
highway  projects  subject  to  delay,  the 
Agency  has  amended  the  contingency 
procedure  to  add  a  process  to  update  the 
list  of  fransportation  projects  subject  to 
delay  should  the  contingency  process  be 
triggered. 

The  procedure  was  also  clarified  so 
that  the  schedule  for  actions  refers  to 
signature  by  the  EPA  Adminisfrator  on 
the  Federal  Register  package  rather  than 
actual  pubUcation  in  the  Federal 
Register.  Finally,  the  procedure  was 
modified  so  that  a  violation  at  any 
monitor  rather  than  just  monitors  within 
an  EPA-certified  network  would  be  used 
as  the  initial  trigger  for  the  contingency 
process  as  long  as  the  monitor  was  sited 
and  operated  according  to  EPA 
monitoring  guidelines.  This  latter 
modification  will  allow  the  use  of 
monitoring  data  &t)m  special-purpose 
monitors  which  are  normally  not 
considered  part  of  an  EPA-certified 
network. 

2.  Contingency  Procedures 

Finding  of  CO  NAAQS  Violation 

After  December  31. 1991  for  the 
Maricopa  CO  nonattainment  area  or 
after  January  28, 1991  for  the  Pima  CO 
nonattainment  area,  should  the 
nonattaiimient  area  experience  a 
violation  of  the  CO  NAAQS  during  a  CO 
season  (October  1  through  March  31)  at 
a  monitoring  site  that  is  sited  and 
operated  according  to  EPA  monitoring 
guidelines,  EPA  shall  first  verify  the 
monitoring  data.  Upon  verification  that 
the  violation  was  not  due  to  an- 
exceptional  event  as  defined  in  The 
Guideline  on  the  Identification  and  Use 
of  Air  Quality  Data  Affected  by 
Exceptional  Events.  EPA-450/4-fl6-007. 
July  1987,  the  Agency  shall  make  the 
finding  that  the  area  has  exceeded  the 
CO  NAAQS  and,  tiierefore,  the 
implementation  plan  may  be 
inadequate.  Within  two  months  of  the 
end  of  the  quarter  in  which  the  violation 
occurred,  the  EPA  Administrator  or  his 
designee  shall  sign  an  initial  notice  of 
proposed  rulemaking  (NPRM)  laying  out 
this  finding  and  requesting  information 
from  the  appropriate  state  and  local 
agencies  and  the  public  to  determine  the 
cause  of  the  violation  and  potential 
corrective  actions.  EPA  shall  provide  30 
days  for  pubhc  comment  on  the  initial 
NPRM. 

EPA  shall  also  review  the  most 
current  transportation  improvement 
program  (TIP)  bom  the  area 
experiencing  the  violation.  Based  on  its 
review  of  the  TIP,  the  Agency  shall 
propose  and  request  comments  on 
appropriate  changes  to  the  Ust  of 
highway  projects  subject  to  delay  under 


these  contingency  procedures  as  part  of 
the  initial  NPRM. 

Determination  of  the  Need  for 
Additional  Measures 

After  making  a  finding  that  a  CO 
violation  has  occurred,  the  Agency  shall 
determine  the  cause  of  the  violation  by 
determining  the  implementation  status 
of  the  plan  control  strategy  and  by 
comparing  the  current  emissions 
inventory  to  the  plan  projections.  EPA 
shall  work  with  the  appropriate  State 
and  local  agencies  in  making  this 
determination. 

(a)  If  incomplete  implementation  or 
non-implementation  of  plan  measures  or 
unanticipated  growth  have  increased 
emissions  above  the  level  needed  to 
maintain  the  standards,  the  Agency 
shall  determine  the  shortfall  in  CO 
emission  reductions  and  whether 
additional  control  measures  are 
necessary  to  correct  this  shortfall  after 
the  time  EPA  could  reasonably 
promulgate  these  additional  measures, 
and  the  Administrator  shall  sign  within 
two  months  of  publication  of  the  hiitial 
NPRM,  a  notice  of  final  rulemaking 
(NFRM).  Should  tiie  Agency  find  that 
additional  control  measures  are 
necessary,  this  NFRM  shall  contain 
EPA's  finding  on  the  need  for  additional 
measures  and  the  final  list  of  highway 
projects  subject  to  delay  and  shall 
initiate  the  delay  of  fransportation 
projects.  Should  the  Agency  find  that  no 
additional  measures  are  needed,  the 
NFRM  shall  contain  this  finding  and 
conclude  the  contingency  process. 

(b)  If  emission  levels  are  found  to  be 
at  or  below  those  projected  as  needed 
for  maintenance,  the  Agency  shall 
perform  the  afr  quality  modeling 
necessary  to  determine  a  new  level  of 
emission  reductions  needed  to  maintain. 
The  Agency  shall  determine  the  shortfall 
in  CO  emission  reductions  and  whether 
additional  control  measures  are 
necessary  to  correct  this  shortfall  after 
the  time  EPA  could  reasonably 
promulgate  these  additional  measures, 
and  the  Administrator  shall  sign  within 
four  months  of  pubhcation  of  the  initial 
NPRM  a  notice  of  final  rulemaking 
(NFRM).  Should  the  Agency  find  tiiat 
additional  control  measures  are 
necessary,  this  NFRM  shall  contain 
EPA's  finding  on  the  need  for  additional 
measures  and  the  final  Ust  of  highway 
projects  subject  to  delay  and  shall 
initiate  the  delay  of  transportation 
projects.  Should  the  Agency  find  that  no 
additional  measures  are  needed,  the 
NFRM  shall  contain  this  finding  and 
conclude  the  contingency  process. 
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Project  Delay 

Final  notification  by  EPA  in  the 
Federal  Ragistar  that  additional  control 
measures  are  necessary  to  maintain  the 
CO  N'AAQS  in  either  Maricopa  County 
or  Pima  County  shall  trigger  the 
requirement  to  delay  projects  on  the  list 
of  projects  with  potentially  adverse  air 
quality  impacts  appearing  below  or  as 
updated  by  the  Agency  through  notice 
and  comment  rulemaking.  Under 
Department  of  Transportation  (DOT) 
regulations  at  23  CFR  770.9(e)(2),  the 
Federal  Highway  Administration 
(FHWA)  shall  not  authorize 
construction  of  any  project  contained  on 
the  contingency  list. 

Proposal  of  Additional  Measures 

Within  foor  months  of  the  publication 
of  the  determination  that  additional 
control  measures  are  needed,  the  EPA 
Administrator  shall  sign  a  notice  of 
proposed  rulemaking  proposing  all 
additional  measures  available  to  EPA 
which  could  correct  the  emission 
reduction  shortfall  The  measures  would 
be  chosen  from  the  list  appearing  in  the 
Appendix  to  this  notice  and  from  other 
measures  that  may  be  identified  in  the 
future.  Each  measure  would  be 
examined  for  availability  based  upon 
the  criteria  described  at  55  FR  41204. 
41210  (October  10, 1990]  as  modined  in 
today's  notice. 

Promulgation  of  Additional  Measures 

Within  six  months  of  the  publication 
of  the  proposal  and  after  consideration 
of  all  comments  received,  the  EPA 
Administrator  shall  sign  a  notice  of  final 
rulemaking  promulgating  all  additional 
measures  available  to  EPA  which  could 
correct  the  emission  reduction  shortfall. 
Publication  of  this  final  notice  in  the 
Federal  Register  would  lift  the 
requirement  to  delay  transportation 
projects. 

B.  List  of  Highway  Projects  Subject  to 
Delay 

Given  below  are  the  lists  of 
transportation  projects  in  Maricopa  and 
Pima  Counties  that  will  be  delayed 
under  the  contingency  process  if  EPA 
finds  that  additional  control  measures 
are  necessary  to  ensure  maintenance  of 
the  CO  NAAQS.  Projects  on  these  lists 
are  drawn  from  each  County's 
Transportation  Improvement  Program 
(TIP)  for  FY  1989/90-1993/94. 

In  the  NPRM.  EPA  listed  projects  by 
their  TIP  number.  The  Agency,  however, 
did  not  make  clear  in  the  proposal  that 
the  listing  of  the  TIP  number  was  done 
only  as  a  convenient  means  of 
identifying  the  projects.  It  is  the  project 
description  and  not  the  TIP  number 


which  defines  which  projects  wiU  be 
delayed.  To  make  this  point  clear.  TIP 
numbers  have  been  removed  from  the 
lists.  Tlie  breaking  up  of  a  listed  project 
into  several  projects  or  repackaging  the 
project  with  other  projects  will  not 
remove  it  from  the  list  of  projects 
subject  to  delay. 

1.  Response  to  Comments 

EPA  received  considerable  comment 
on  the  lists  of  transportation  projects 
potentially  subject  to  delay. 

Comment  ACLPI  objected  to  the 
exemptions  used  by  EPA  to  exclude 
projects  bom  the  list,  stating  that  the 
exemptions  are  inconsistent  with  EPA 
guidance  and  the  Clean  Air  Act.  These 
exemptions  are  listed  in  the  NPRM  at  55 
FR  41204.  41224  (October  10, 1990). 

Response.  EPA  believes  it  acted 
consistently  with  both  its  guidance  and 
the  CAA  in  establishing  the  exemptions. 
To  select  projects  for  Usting,  EPA  used 
two  guides  to  determine  whether  a 
project  should  or  should  not  be  listed. 
The  first  guide  was  the  language  from  its 
1962  SIP  guidance  that  projects  that  may 
have  adverse  air  quality  impacts  should 
be  listed.  EPA  interpreted  this  to  mean 
that  it  need  not  list  projects  that  do  not 
by  their  nature  have  adverse  air  quaUty 
impacts,  e.g.,  landscaping  projects,  right- 
of-way  acquisitions,  and  design  and 
engineering  studies. 

The  second  guide  was  the  language 
relating  to  highway  funding  sanctions  in 
section  176(a)  of  the  CAA.  Section 
176(a)  prohibits  the  Secretary  of 
Transportation  from  approving  "any 
projects  or  award[ing]  any  grants  under 
title  23.  United  States  Code,  other  than 
for  safety,  mass  transit,  or 
transportation  improvement  projects 
related  to  air  quality  improvement  or 
maintenance"  after  the  EPA 
Administrator  makes  certain  findings. 
Based  on  this  language,  EPA  exempted 
from  delay  projects  that  would  not 
receive  funding  or  approval  under  title 
23  U.S.C,  safety  projects,  transit 
projects,  and  TCMs  in  the  SIP.  While  the 
recent  amendments  to  the  CAA  more 
carefully  define  which  projects  are 
exempt  from  highway  sanctions,  they  do 
not  effectively  change  the  exemptions 
used  by  EPA  to  develop  the  list  of 
transportation  projects. 

Comment  MAG  commented  that  EPA 
provides  no  process  for  (1)  removing 
projects  from  the  Hst  if  they  are  later 
shown  not  to  have  adverse  air  quality 
impact  or  (2)  updating  the  list  as  new 
TIPs  are  adopted. 

Response.  In  response  to  these 
comments  and  a  similar  one  from 
ACLPI.  EPA  has  revised  its  contingency 
procedures  to  include,  in  the  initial 
NPRM  which  annotmces  a  violation  of 


the  CO  NAAQS.  an  updated  list  of 
highway  projects  for  public  comment. 
This  updated  list  would  be  based  on  the 
latest  TIP  and  the  pubUc,  including  state 
and  local  agencies,  would  have  30  days 
to  provide  comments,  llils  comment 
period  would  provide  an  opportunity  to 
submit  new  information  on  the  air 
quality  impacts  of  listed  projects. 

Comment  MAG  requested  removal  of 
seven  of  the  nine  projects  listed  for 
Maricopa  County  because  either  the 
project  had  been  deprogrammed  from 
the  TIP,  the  project  includes  HOV  lanes, 
or  the  project  has  beneficial  air  quality 
impacts. 

Response.  On  reviewing  MAC's 
request,  EPA  has  removed  two  projects 
from  the  list  because  they  have  already 
been  funded  and  therefore  EPA  could 
not  delay  them  in  the  future  should 
contingency  be  triggered.  The  Agency, 
however,  has  retained  the  remaining 
projects  because  either  the  project  could 
eventually  be  reprogrammed  or  the 
Agency  did  not  agree  that  there  is  a 
conclusive  demonstration  that  the 
project  has  air  quality  benefits.  The  two 
projects  with  HOV  lanes  were  retained 
because  the  lanes  are  a  small  part  of 
major  interchange  improvements  and 
the  1.7  miles  of  lanes  were  not  part  of 
the  HOV  lane  measure  included  in  the 
1988  SIP. 

Comment  MAG  stated  that  three 
projects— #209,  #255.  and  #292  (all 
improvements  on  I-IO) — have  three 
characteristics  in  common:  they  come 
from  a  conforming  TIP,  they  were 
incorporated  into  the  CO  modeling  upon 
which  EPA  based  its  proposed  FIP,  and 
finally  each  project  (because  of  its 
federal  funding)  will  undergo  some 
environmental  review.  MAG  also 
commented  that,  because  EPA's 
modeling  implicity  includes  these 
projects,  delaying  them  would  put  the 
FIP  "out  of  conformity  with  itself." 

Response.  The  fact  that  projects  are 
contained  in  a  TIP  which  has  been 
found  to  conform  to  the  SIP  is  irrelevant 
to  their  Usting  as  subject  to  delay.  When 
MAG  made  its  finding  that  the  TIP  in 
which  these  projects  are  listed 
conformed,  it  was  stating  only  that  the 
TIP  did  not  impede  the  implementation 
of  adopted  TCMs.  See  The  1989/90 
through  1993/94  Transportation 
Improvement  Program  for  the  Maricopa 
County  Area,  MAG,  September  27, 1989, 
page  16.  MAG's  conformity  finding  on 
this  TIP  states  nothing  about  the 
potential  air  quality  implications  of  the 
projects  and  therefore  cannot  be  used  as 
grounds  that  a  project  does  not  have 
potentially  adverse  air  quality  impacts. 

The  delay  of  projects  would  only  be 
triggered  if  the  implementation  plan  was 
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found  to  be  inadequate  to  attain  or 
maintain  the  CO  NAAQS.  Under  these 
circumstances,  all  projects  with 
potentially  adverse  air  quahty  impacts 
need  to  be  reviewed  to  determine  if 
additional  measures  are  available  that 
can  offset  their  potential  to  increase 
emissions.  This  remains  true  whether  or 
not  the  project  was  included  in  modeling 
used  in  the  plan. 

EPA  agrees  that  as  federally-funded 
projects  these  projects  will  undergo 
environmental  review  and  welcomes 
this  as  another  means  to  ensure  air 
quality  is  considered  as  part  of  these 
projects.  However,  the  fact  that  these 
projects  will  undergo  environmental 
review  in  the  future  is  not  sufficient 
reason  for  exempting  these  projects 
from  listing  now. 

The  inclusion  of  a  project  in  the 
modeling  assumptions  used  for  a 
implementation  plans  no  longer 
constitutes  grounds  for  finding  that  a 
project  conforms.  The  CAA 
Amendments  of  1990  defines  conformity 
to  mean  conformity  to  an 
implementation  plan's  purpose  of 
eliminating  or  reducing  the  severity  and 
number  of  violations  of  the  NAAQS  and 
achieving  expeditious  attainment  of  the 
standards  and  assuring  that  federal 
activities  will  not  cause  or  contribute  to 
any  new  violation  of  any  standard  in 
any  area,  increase  the  fraquency  or 
severity  of  any  existing  violation  of  any 
standard  in  any  area,  or  delay  timely 
attainment  of  any  standard  or  any 
required  interim  emission  reductions  or 
other  milestone  in  any  area.  Therefore 
the  delay  of  a  project,  even  if  that 
project  is  assumed  in  the  SIP  baseline, 
cannot  automatically  put  the  FIP  "out  of 
conformity  with  itself  because  the 
conformity  of  a  project  requires  a 
showing  beyond  merely  "assumed  in  the 
SIP."  It  should  also  be  remembered  that 
the  projects  are  hsted  because  of  their 
potentially  adverse  air  quality  impacts, 
i.e.,  they  may  cause  or  contribute  to 
NAAQS  violations  or  increase 
emissions  that  may  delay  required 
interim  emission  reductions.  These 
projects,  therefore,  may  have  difficulty 
in  being  found  in  conformity. 

Comment  MAG  commented  that  EPA 
should  take  into  account  existing 
environmental  assessments  or  other 
site-specific  documentation  regarding 
the  short  or  long-range  impacts  of  the 
listed  projects  in  order  to  avoid 
inadvertently  delaying  projects  which 
would  improve  or  not  harm  air  quality. 

Response.  EPA  would  welcome  an 
opportunity  to  review  an  existing 
environmental  assessments  and  would 
consider  information  in  them  when 
considering  whether  to  list  a  project. 
EPA,  however,  received  no  such 


documents  for  this  rulemaking.  As 
discussed  above,  should  the  contingency 
process  be  triggered,  EPA  vsrill  propose 
an  updated  list  and  provide  MAG  and 
others  the  opportxmity  to  submit 
information  (including  existing 
environmental  assessments,  etc.)  on  the 
air  quality  impacts  of  the  projects  and  to 
request  removal  of  projects  which  are 
clearly  demonstrated  to  have  no  adverse 
impacts. 

Comment  PAG  found  the  "blanket 
inclusion  of  'capacity-enhancing' 
projects"  to  be  inappropriate  in  cases 
where  congestion  is  a  major  problem  or 
where  emissions  reductions  are 
substantial. 

Response.  EPA  did  not  use  the 
criterion  of  "capacity -enhancement"  to 
arrive  at  its  list  of  highway  projects 
subject  to  delay.  Instead,  capacity- 
enhancing  measures  were  what 
remained  after  EPA  apphed  its  list  of 
exemptions.  Given  convincing 
information  that  a  project  will 
substantially  reduce  emissions,  the 
Agency  will  remove  it  from  the  list.  EPA 
cannot  remove  a  project  simply  because 
it  relieves  congestion  without  the 
demonstration  that  it  also  will  reduce 
emissions.  PAG  did  not  request  the 
removal  of  any  specific  project  from  its 
list. 

Comment  The  Arizona  Department  of 
Transportation  requested  that  EPA  not 
have  a  list  of  projects  subject  to  delay  in 
its  FIP. 

Response.  The  Agency  does  not 
believe  that  it  has  the  option  to  remove 
the  list  of  highway  projects  subject  to 
delay  from  this  FIP.  The  Ninth  Circuit's 
order  in  Delaney  requires  EPA  to 
promulgate  plans  which  contain 
contingency  provisions  "in  accordance 
with  [EPA's]  guidelines."  EPA  guidance 
clearly  requires  a  list  of  highway 
projects  which  will  be  delayed  if  the 
Administrator  finds  the  SIP  inadequate 
to  attain  the  NAAQSs  and  additional 
emission  reductions  are  necessary. 
Therefore,  EPA  is  constrained  by  the 
Delaney  order  and  its  existing  guidance 
to  include  a  list  of  highway  projects 
subject  to  delay  in  the  CO  FIP  it 
promulgates  for  Arizona. 

1.  List  of  Projects  Subject  to  Delay— 
Pima  County 

Project  descriptions  are  fi^m  the 
1989/90-1993/94  Pima  County 
Transportation  Improvement  Program, 
Pima  Association  of  Governments.  July, 
1969. 


Pro|6cl  dMCf^peon 


Moora  Rd:  Sandaito  Rd  to  »-lO  Frantag*  Road. 

grada,  drain,  pava  h»o  l2-tool  lv«a»  (1.75  mlaa). 
Orange  Grova  Rd:  klO  to  Thomydale  Rd.,  conalruct 

new  6-iane  with  median  (0.3  milat). 
1-10:   West  li«racla  MM  to  Speedway,  construe 

frontage  roads  aitd  ramps  (2.0  milaaj. 
1-10:  East  Frontage  Road:  SI  Marys  to  Cortgress. 

consti«ict  east  liuiiia)|a  road  (0.7  mSee). 
1-10:  Orange  Grova  Road  to  Prince  Road  widen  t" 

lanes  (2.0  nUm). 
1-10:  Speedway  to  St  Marys,  construct  frontage 

roads  and  ramps  (0.5  mies). 
1-10:  West  Ffx>ntige  Road:  Ina  to  Miracle  Mile,  new 

frontage  road,  badges  (6.5  mlas). 


2.  List  of  Projects  Subject  to  Delay — 
Maricopa  County 

Project  descriptions  are  from  the 
1989/90-1993/94  Maricopa  County 
Transportation  Improvement  Program, 
Maricopa  Association  of  Governments, 
September  27, 1989. 

Profect  description 

HO  Maricopa  Fwy.  S.R.  360,  interchange  recorv 
struction/  nwinlme  Mdenng  (1.0  mile). 

1-10  Maricopa  Fwy.  Queen  Oreek  Grade  Separation, 
interctianga  constnx^tion  (0.2  mile). 

1-10  Mahcopa  Fwy,  Baseline  Rd,  widening  roadway 
and  interchange,  (0.7  mile). 

1-10  Mancopa  Fwy.  Basakrw  Rd  to  Chandler  Blvd. 
addition  of  median  laoes.  (5.2  mdes). 

1-17  Black  Canyon  Fwy,  Cameltiacii  Rd  interchange, 
Grand  Car\al,  widening,  signage,  and  nghtH>l-way 
(0  10  mile). 

Lindsay  Road.  Guadalupe  Rd/Westem  Canal,  recon- 
struct to  4  lanes  (0  5  miles). 

Queen  Creek  Road,  Mancopa  Rd  to  l>nce  Rd., 
cortttructior  of  4  lanes  (3.2  miles). 


VII.  Conformity  Provi«ons 

EPA's  1982  SIP  guidance  requires  SIPs 
to  contain  two  elements  to  assure 
conformity: 

(1)  "Administrative  and  technical 
procedures  and  agency  responsibilities  for 
ensuring  in  response  to  section  176(c)  of  the 
Clear  Air  Act  that  transportation  plans, 
programs,  and  projects  approved  by  a 
metropolitan  planning  oi^aniration  (MPO) 
are  in  conformance  with  the  SIP."  46  FR  7182. 
7187;  and 

(2)  "Identif[ication],  to  the  extent  possible, 
of  the  direct  and  indirect  emissions 
associated  with  major  federal 

actions,  .  .  .  that  will  take  place  during  the 
period  covered  by  the  SIP."  48  FR  7182, 7188 
(emphasis  added). 

The  requirement  for  conformity  plans 
in  SIPs  is  drawn  frtjm  the  general 
condition  in  CAA  section  176(c)  that  a 
metropolitan  planning  organization  shall 
not  give  its  approval  to  any  project 
program,  or  plan  which  does  not 
conform  to  the  applicable 
implementation  plan  approved  or 
promulgated  under  section  110.  Section 
176(c)  also  prohibits  any  federal 
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department,  agency,  or  instrumentality 
from  taking  supportive  actions  on  any 
activity  that  does  not  conform  to  a  plan 
approved  or  promulgated  under  section 
lia 

A.  Conformity  Procedureg 

The  conformity  procedures  are 
described  in  the  NPRM  at  55  FR  41204. 
41225  (October  la  1990). 

On  November  15, 199a  President  Bush 
signed  into  law  the  Clear  Air  Act 
Amendments  of  199a  These  new 
amendments  have  more  detailed 
conformity  requirements  than  the  1977 
CAA  amendments  did.  Section  176(c)(1) 
of  the  amendments  define  conformity  as 
conformity  to  an  implementation  plan's 
purpose  of  eliminating  or  reducing  the 
severity  and  number  of  violations  of  the 
NAAQS  and  achieving  expeditious 
attainment  of  the  standards  and 
assuring  that  federal  activities  will  not 
cause  or  contribute  to  any  new  violation 
of  any  standard  in  any  area,  increase 
the  frequency  or  severity  of  any  existing 
violation  of  any  standard  in  any  area,  or 
delay  timely  attainment  of  any  standard 
or  any  required  interim  emission 
reductions  or  milestone  in  any  area. 

In  developing  the  proposed  conformity 
procedures,  EPA  considered  not  only  its 
1982  SEP  guidance  but  also  the  draft 
conformity  language  then  under 
consideration  by  Congress.  The  final 
language  in  the  CAA  amendments  is  not 
significantly  different  from  that  used  by 
the  Agency  to  develop  its  proposed 
regulations;  however,  EPA  has 
incorporated  into  its  final  regulation  the 
changes  made  by  Congress.  The  Agency 
chose  to  use  the  pending  and  final  CAA 
amendment  language  because  the  Act  as 
amended  in  1977  provide  little  detail 
regarding  conformity.  However,  the 
reg\ilation  being  promulgated  today  is 
consistent  with  the  CAA  as  amended  in 
1977. 

EPA,  in  conjunction  with  the  U.S. 
Department  of  Transportation  (U.S. 
DOT),  will  be  issuing  within  a  year  final 
conformity  criteria  and  guidance, 
applicable  nationally,  under  the  new 
Qean  Air  Act  amendments;  therefore, 
the  conformity  regulation  being 
promulgated  today  for  Maricopa  and 
Pima  nonattainment  areas  does  not 
represent  the  Agency's  final  national 
policy  on  conformity. 

1.  Response  to  Comments 

EPA  received  comments  on  the 
proposed  conformity  regulation  from  the 
Maricopa  Association  of  Governments 
(MAG),  the  Pima  Association  of 
Governments  (PAG),  and  ACLPI. 

MAG  raised  concerns  regarding  the 
level  of  analysis  and  its  cost  as  well  as 
the  difficulty  in  performing  the  analysis 


within  the  one-year  cycle  for  TIP 
preparation.  EPA  does  not  believe  that  it 
has  the  flexibility  to  reduce  the  level  of 
documentation  and  determination 
needed  to  show  conformity  without 
jeopardizing  consistency  with  the  new 
CAA  amendments  and  the  ability  of  the 
public  to  reasonably  review  conformity 
findings.  If  MAG  finds  it  too  difficult  to 
comply  with  the  conformity  regulation 
under  an  annual  TIP  cycle.  MAG  has  the 
option  under  the  U.S.  DOT  regulations 
of  preparing  TIPs  on  a  biennial  basis. 

PAG  also  raised  the  issue  of  resources 
to  implement  the  conformity  regulation 
but  in  direct  connection  with  the 
modeling  requirements  in  the  regulation. 
EPA  expects  that  the  modeling 
requirements  under  the  conformity 
procedures  would  be  at  a  level  matched 
to  the  type  of  the  air  quality  problem 
experienced  in  the  nonattainment  area 
and  that  the  MPO  will  develop  criteria 
and  procedures  for  determining  where 
projects  within  the  plan/program  may 
exacerbate  CO  concentrations  so  as  not 
to  have  to  model  every  link  and/ or 
intersection. 

ACLPI  objected  to  three  of  the 
exemptions  provided  in  the  proposed 
regulation  for  project-level  review.  EPA 
has  reviewed  these  exemptions  and 
agrees  that  one  of  the  exemptions,  that 
for  state  and  locally-funded  projects,  is 
inconsistent  with  the  CAA.  EPA. 
therefore,  has  removed  this  exemption 
fivm  the  final  regulation.  The  Agency 
does  not  agree  with  ACLPI  that  the 
exemptions  for  projects  outside  the 
nonattainment  area  and  specific  safety 
projects  are  unwarranted.  EPA  is 
promulgating  this  conformity  regidation 
to  correct  deficiencies  in  the  SIPs  for  the 
Maricopa  and  Pima  carbon  monoxide 
nonattainment  areas;  therefore,  the 
exemption  within  this  regulation  for 
projects  outside  the  nonattainment  area 
is  reasonable.  It  should  be  noted  that  the 
Arizona  MPOs,  despite  the  exemption  in 
this  regulation,  are  still  required  under 
section  176(c)  to  determine  conformity 
for  any  projects  they  may  approve 
whether  inside  or  outside  the 
nonattainment  area;  however,  for 
projects  outside  the  nonattainment  area, 
they  are  not  required  to  follow  the 
conformity  regiilation  being  promulgated 
by  EPA  as  part  of  the  Arizona 
nonattainment  area  FIP.  EPA  believes 
that  the  exemption  for  safety  projects  is 
warranted  on  public  health  and  safety 
considerations  and  that  the  exemption  is 
limited  only  to  safety  projects  such  that 
safety  projects  which  enhance  capacity 
and  therefore  may  increase  emissions 
are  still  subject  to  conformity. 

ACLPI  also  believed  that  EPA  was 
granting  too  much  discretion  to  the 
MPOs  to  determine  where  projects 


within  a  plan/program  will  exacerbate 
CO  concentrations.  ACLPI  suggested 
that  EPA  make  clear  that  the  MPO  must 
focus  on  those  locations  where  CO 
concentration  increases  would  be  the 
greatest  and  that  the  Agency  require  the 
MPOs  to  justify  their  modeling  locations. 
EPA  has  made  the  necessary 
clarification  in  the  preamble  language 
which  now  states  that  MPOs  should 
estabUsh  and  document  criteria  and 
procedures  for  determining  where 
projects  within  the  plan/program  may 
exacerbate  CO  concentrations. 

A  summary  of  all  comments  received 
and  EPA's  complete  response  to  each  is 
included  in  the  TSD  for  this  rulebnaking. 

2.  Guidance  for  Implementation 

The  conformity  regulation  being 
promulgated  today  amends  only  the 
Maricopa  and  Pima  portions  of  the 
Arizona  CO  SIP.  The  regiilation  applies 
only  to  MPOs  in  the  Pima  and  Maricopa 
CO  nonattainment  areas  or.  more 
specifically,  PAG  and  MAG  in  their 
capacity  as  MPOs.  The  procediu^s  are 
to  be  used  by  MAG  and  PAG  when  they 
make  a  conformity  finding  prior  to 
approving  any  transportation  plan, 
program,  or  project  and  do  not  apply  to 
other  non-transportation-related  federal 
activities  which  these  MPOs  may 
approve.*  The  scope  of  the  regulation-is 
also  limited  to  determinations  of 
conformity  for  carbon  monoxide. 

In  implementing  the  conformity 
regulation,  the  MPO  should  allow  for 
public  review  and  comment  on  the 
MPOs'  conformity  findings  consistent 
with  general  administrative  procedure; 
therefore,  preliminary  documentation 
and  findings  on  conformity  should  be 
made  available  to  the  public  when  draft 
plans  and  programs  are  issued.  The 
MPOs  should  ensure  that  the  public 
have  adequate  time  to  review  and 
conunent  on  the  proposed  findings.  The 
MPOs  should  also  ensure  that  the 
Arizona  Department  of  Environmental 
Quality  (ADEQ)  and  the  Pima  County 
Department  of  Environmental  Quality  or 
the  Maricopa  County  Bureau  of  Air 
Pollution  Control,  as  well  as  EPA,  are 
given  the  opportunity  to  comment  on  the 
preliminary  documentation  and  findings. 
The  MPO  should  respond  to  all  public 
conunents  prior  to  finalizing  its 
conformity  determination. 


*  Although  EPA't  regulation,  as  required  by  the 
1982  SIP  guidance,  only  applies  to  MPO'i  approval 
of  transportation  plans,  programs,  and  projects,  this 
doe*  not  remove  the  requirement  in  CAA  section 
17e(c)  that  federal  departments,  agencies,  and 
Instrumentalities  must  determine  conformity  of  their 
actions  or  that  MPOs  must  determine  the  conformity 
of  any  non-transportation  project  that  they  may 
approve. 
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In  determiidng  the  emission  levels 
expected  from  implementation  of  the 
plan/program,  the  MPO  should  use  the 
same  EPA-approved  emission  factor 
model  used  in  the  applicable 
implementation  plan.  Where  the  impact 
of  implemented  TCMs  are  included  in 
calculating  these  emission  levels,  their 
effectiveness  should  reflect  their 
updated  effectiveness  rather  than  their 
effectiveness  as  assumed  in  the  plan. 

Under  the  conformity  regulation,  the 
MPO  is  required  to  determine,  using  air 
quality  modeling,  the  micro-scale  and. 
where  appropriate  to  the  air  quaUty 
problem,  regional  ambient  CO  levels 
which  would  result  from  implementation 
of  the  plan/program  during  the  period 
covered  by  the  applicable  plan.  The 
MPO  should  develop  and  dociunent 
criteria  and  procedures  for  determining 
where  projects  within  the  plan/program 
may  cause  CO  violations  and/or 
exacerbate  CO  concentrations  already 
above  the  standard  and  should  use 
these  criteria  and  procedures  to  identify 
appropriate  locations  for  micro-scale 
modeling.  Criteria  the  MPO  could  use 
include  current  and  projected 
background  CO  concentrations  at  or 
near  the  projects,  VMT  and  vehicle  trips 
intended  to  be  served  by  the  projects, 
and  the  level  of  service  before  and  after 
the  project.  In  modeling  ambient 
concentrations,  the  MPO  should  use 
EPA-approved  models  and  techniques. 

Under  section  176(c),  MPOs  are 
prohibited  from  approving  plans, 
programs,  or  projects  which  do  not 
conform  to  an  implementation  plan 
approved  or  promulgated  under  CAA 
section  110.  Where  an  MPO  cannot 
make  each  of  the  findings  under  the 
conformity  regulation,  it  cannot  approve 
a  plan,  program,  or  project  until  it  has 
been  modified  so  as  to  conform. 
Modifications  can  include  elimination  of 
the  projects  that  cause  the  non- 
conformance, modifications  to  such 
projects,  modifications  to  other  projects 
in  the  TIP  sufficient  to  offset  emissions 
or  ambient  concentration  increases  from 
projects  causing  the  non-conformance, 
or  expeditious  implementation  of 
sufficient  additional  control  measures  to 
eliminate  excess  emissions  or  reduce 
ambient  concentrations  to  the  levels 
anticipated  in  the  applicable 
implementation  plan. 

B.  Identification  of  Emissions  from 
Federal  Facilities 

EPA's  1982  SIP  guidance  requires  the 
SIP  to  identify,  to  the  extent  feasible,  the 
expected  emissions  from  federal 
activities.  The  sole  purpose  of  this 
requirement  is  to  ease  the  review  of 
federal  conformity  determinations  by 
state  and  local  agencies.  The  lack  of  an 


explicit  identification  in  the  SIP  of 
emissions  from  a  federal  activity  does 
not  eliminate  the  requirement  in  section 
178(c)  of  the  CAA  (as  amended  in  1977 
and  retained  in  the  1990  amendments) 
that  the  federal  agency  affirm  the 
conformity  to  die  SIP  of  any  activities  it 
supports.  Similarly,  the  failure  of  a  SIP 
to  explicitly  identify  emissions  from  a 
federal  activify  does  not  constitute 
either  an  automatic  finding  of 
conformity  or  of  nonconformify  for  the 
federal  activity  in  question.  It  always 
remains  the  dufy  of  a  federal  agency  to 
make  a  determination  of  conformify  for 
its  projects  independent  of  what  the  SIP 
may  say  about  that  project 

For  the  r4PRM,  EPA  identified 
potential  future  federal  activities  in  the 
Maricopa  and  Pima  area  during  the  ten- 
year  period  covered  by  the  FIP.  For  this 
final  notice.  EPA  attempted  to  quantify 
the  emissions  associated  with  these 
activities.  For  most  of  the  listed  projects, 
the  Agency  lacked  the  information 
necessary  to  develop  emission  estimates 
primarily  because  the  project  was  not 
well  enough  defined.  In  addition,  many 
of  the  activities  are  minor  and  will  have 
little  to  no  impact  on  CO  levels.  EPA 
was,  therefore,  unable  to  explicitly 
identify  emissions  associated  with  any 
federal  activify. 

Only  ACLPI  commented  on  the  list  of 
federal  activities.  ACLPI  listed  a  number 
of  federal  actions  it  believed  should  be 
on  EPA's  list  of  federal  activities.  These 
listed  activities  include  the  sale  of 
properties  by  the  Resolution  Trust 
Corporation,  land  exchanges  by  the 
Bureau  of  Land  Management,  and 
activities  by  the  Arizona  Department  of 
Environmental  Qualify  (ADEQ)  and  the 
Arizona  Department  of  Transportation 
(ADOT).  ACLPI  stated  that  because 
ADEQ  receives  general  federal 
assistance,  actions  by  ADEQ  to  approve 
wastewater  treatment  systems,  issue 
water  pollution  permits,  and  administer 
federal  construction  grants  for 
wastewater  treatment  systems  should 
be  listed  and  their  emission  impacts 
estimated.  ACLPI  also  stated  that  ADOT 
receives  federal  assistance.  While  the 
bulk  of  this  funding  to  ADOT  is  used  to 
construct  and  maintain  roads  within  the 
Pima  and  Maricopa  nonattainment  areas 
(activities  EPA  had  already),  ACLPI 
claimed  that  "some  of  these  funds  are 
also  used  for  transportation  planning, 
research,  and  other  purposes"  and  that 
they  should  be  also  listed. 

EPA  has  added  the  sale  of  properties 
by  the  Resolution  Trust  Corporation  to 
the  list  of  federal  activities  for  both 
Pima  and  Maricopa  Counties.  EPA 
contacted  the  Bureau  of  Land 
Management  during  the  proposal  stage 


and  did  not  discover  any  pending  or 
anticipated  land  exchanges:  therefore, 
EPA  has  not  added  any  BLM  activities 
to  the  UsL 

EPA  believes  that  it  was 
inappropriate  to  add  the  ADEQ 
activities  to  the  Ust  because  these  state 
activities  are  not  federal  actions  which 
should  be  subject  to  conformify.  ACLH 
cannot  turn  state  actions — ADEQ's 
approvals  of  wastewater  systems  for 
new  subdivisions  and  issuance  of  water 
pollution  permits — into  federal  actions 
simply  on  the  grounds  that  ADEQ 
receives  general  federal  assistance 
funds  to  administer  these  programs. 
Under  such  administrative  programs,  it 
is  the  state  which  makes  the  approval  or 
issues  the  permit  rather  than  the  federal 
agency.  Under  ACLPI's  broad 
interpretation  of  section  176(c),  every 
action  by  a  state  at  local  agency  that 
receives  any  federal  funding  be  subject 
to  conformify.  This  result  clearly  is  not 
in  keeping  with  the  language  of  section 
176(c).  Therefore,  EPA  beheves  that  it 
need  not  add  these  ADEQ  activities  to 
its  list  of  federal  activities. 

EPA  agrees  that  some  of  the  funds 
that  U.S.  DOT  provides  to  ADOT  are 
used  for  planning,  research,  and  other 
purposes,  but  is  unsure  how 
transportation  planning  and  research  by 
ADOT  could  contribute  to  increased 
emissions  until  such  plans  and  research 
are  converted  to  actual  construction  or 
operational  changes,  actions  which  if 
undertaken  in  either  Maricopa  or  Pima 
Counties  would  be  programmed  in  a  TIP 
and  therefore  would  undergo  conformify 
review.  Therefore,  EPA  has  not  Usted 
these  activities. 


1.  List  of  Federal  Activities  for  Rma 

Counfy 

FwtorHaBwicy 

FodorsI  sctMty 

Depl  ol  AgrtouKur* 

Consffuction  of  trailhaad  park- 

Forest Sarvtoa. 

ing  STM  and  Abbey  Roed 

cut-off  wall  in  Coronado  Na- 

tional Forest  (planned,  no 

dale  scheduled). 

DepLol 

Transporialion. 

iaiing  higftuvaya/arteriala  (24 

protects.  FY  90/W). 

Construction    of    new    high- 

ways/arterials  (17  projects. 

FY  90/M). 

Rapairs/improwements  of  ex- 

isting   transit    lactiities    (2 

projects,  FY  90/94). 

Construction  of  new  transH  fa- 

dttiaa  (5  projects,  FY  90/ 

»4). 

IsUng  airports   (8  projects, 

FY  90/94). 

Construction   of  new  avport 

lacMiae  (6  projects.  FY  90/ 

M). 

Land  Acquisition  (3  projects. 

FY  90/94). 
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RsMiudon  Tnat 
Corporattofi. 


F^dtcil  AtlMly 


Sato  of 
TSO). 


PpQpwty  (Sm  lit  In 


2.  Lbt  of  Federal  ActivitiM  for  Maricopa 
County 


rwtani  flQsncy 

raoafai  acUvity 

DtfiLdOttmm 

Conaftuction  of  AZ  CmwI  O- 

AimyCoipol 

variton  Chonnal  (currant). 

Annad  FarBM.-____ 

RabuUbig  of  Fort  WacfuAa  in 
Santa      Viata      (piannad. 

1991). 

Dapt  of  Hourtig 

Conakudton    of    an    atdarly 

■ndUrtMn 

nuninQ  honiQ  In  Phosnix 

Dwsiopnwnt. 

(cunanQ. 

DmLotMMior 

Conakuctton  of  a  canal  from 

BuTMUOf 

Laka    Havaau    to    Tucson 

n-  .- 1-  ■-,  ■  |tii  ,1 

and    Phoaniiq    rapaira    to 

ttvaa  dama:  Cooadga.  Wad- 

dal,   and   RooaavaM   (cur- 

rant). 

Doptof 

Raparira/lmprovamanta  of  ax- 

Traniportaltoa 

MnQ       Ntftiwayi/artailali 

(152  proiacta,  FY  90/94). 

iaiing  ^wtHH  (adMaa  (407 

protactt.  FY  90/94. 

Conatnjclion  of  now  transit  (a- 

cWaa  (4  proiocta,  FY  90/ 

94). 

Mng  airports  (19  pro^acts, 

FY  90/94). 

Land  Acquisition  (7  prelects. 

FY  90/94). 

EPA „ 

Construction      of      a      naw 

waatawatar           toaatmant 

plant  >. 

noaotution  Truct 

Sale  of  Propany  (S«a  Ist  m 

Cofporabon. 

TSO). 

>  Tha  NPRM  erronaouaiy  Mad  tha  axpansion  of 
tow  axisting  wastawiatsr  traatmant  plants. 

VOL  Delegation  of  Substitution  of  FIP 
Measures 

The  Administrator  of  the 
ERvironmental  Protection  Agency  has 
the  authority  to  delegate  implementation 
and  enforcement  of  a  FIP  measure  to  an 
Arizona  State  agency,  to  a  regional 
agency  in  Arizona  or  to  a  local 
government  within  its  jurisdictional 
boundaries.  Prior  to  any  delegation,  the 
Adninistrator  would  have  to  determine 
that  the  agency  or  jurisdiction 
requesting  the  delegation  has  legal 
authority  to  implement  and  enforce  the 
measure  and  has  committed  the 
necessary  staffing  and  resources  to 
implement  and  enforce  it  EPA  would 
encourage  agencies  who  meet  these 
criteria  to  apply  for  delegation. 

The  State  of  Arizona  may  wish  to 
submit  to  EPA  procedures  and/or 
regulations  to  substitute  for  part  or  all  of 
the  federal  plan.  Such  procedures  and/ 
or  regulations  would  need  to  comply 


with  all  applicable  CAA  requirements 
and  EPA  guidance.  The  State  would  also 
need  to  show  that  any  regulation(s) 
intended  to  replace  a  federal  measure 
would  achieve,  in  total  at  least  the 
equivalent  emission  reductions  on  the 
same  or  faster  schedule  than  the  FIP 
measure. 

Arizona  State  and  local  officials  have 
already  stated  in  meetings  with  EPA 
that  they  wish  to  correct  the  deficiencies 
in  the  SIP  noted  by  the  Ninth  Circuit  As 
stated  by  ADEQ  in  its  comments  on  the 
proposal,  the  development  of  an 
approvable  SIP,  consistent  with  the 
Delaney  order,  will  reqtiire  much  more 
than  the  adoption  of  the  equivalent  of 
the  oxygenated  fuels  and  RVP  limit  rules 
in  this  FIP.  The  State  and  its  local 
agencies  will  need  to  evaluate  which 
measures  are  available  to  them  and 
adopt  and  implement  all  measures 
which  will  result  in  attainment  as 
expeditiously  as  practicable.  In  addition, 
the  State  and  the  appropriate  local 
agencies  will  need  to  submit  approvable 
conformity  and  contingency  procedures. 
Finally,  the  recent  enactment  of  the 
Clean  Air  Act  Amendments  of  1990  will 
likely  change  the  requirements  for  an 
approvable  SIP.  EPA  will  continue  to 
woric  with  Arizona  agencies  in 
developing  corrective  SIPs  which  fully 
comply  with  the  Delaney  decision  and 
the  newly  amended  Clean  Air  Act 

IX.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  for  a  regulatory  impact 
analysis.  EPA  has  determined  that  this 
rulemaking  is  not  major.  Specifically,  the 
rules  will  cost  less  than  $100  million 
annually,  will  cause  no  major  price 
increases,  and  should  not  have  a 
significant  adverse  effect  on 
competitioa  productivity,  or  investment 
Accordingly,  no  regulatory  impact 
analysis  is  necessary.  However,  the 
Agency  has  prepared  a  technical 
support  document  (TSD)  that  contains 
additional  technical  information 
supporting  this  FEP  promulgation.  This 
TSO  has  been  placed  in  the  public 
docket  and  is  available  for  review  at  the 
locations  referenced  in  the  bt^ginning  of 
today's  notice.  In  addition,  interested 
parties  may  obtain  single  copies  from 
the  public  contact  listed  at  the  beginning 
of  this  notice. 

This  rulemaking  was  also  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 


comments  fit)m  OMB  and  EPA's 
response  to  those  comments  have  been 
placed  in  the  public  docket  for  this 
rulemaking. 

X.  Impact  on  Small  Entities 

Section  605  of  the  Regulatory 
Flexibility  Act  requires  that  the 
Administrator  certify  that  regulations  do 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities.  I 
certify  that  these  regulations  will  not 
have  such  an  e^ect  for  three  primary' 
reasons.  First  many  of  the  entities 
afiected  by  the  proposed  rule  are  not 
"small."  Refiners,  large  distributors,  and 
service  stations  owned  by  major  oil 
companies  or  large  independent 
companies  (accounting  for  about  25 
percent  of  public  refueling  facilities]  do 
not  constitute  small  entities.  Second,  the 
geographic  scope  of  the  proposed 
regujations  as  they  may  affect  small 
entities  is  limited  to  a  portion  of 
Maricopa  County.  Arizona.  Third  and 
finally,  compliance  with  the  oxygenated 
fuels  program  and  RVP  limit  generally 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  of  the  limited  capital 
investment  required. 

XI.  Reporting  and  Recordkeeping 
Requirements 

The  information  collection  provisions 
relating  to  this  rulemaking  have  been 
submitted  to  OMB  imder  the  Paperwork 
Reduction  Act  44  U.S.C.  3501  et  seq.  A 
final  Information  Collection  Request 
[\CR]  dociunent  has  been  prepared  by 
EPA  and  a  copy  may  be  obtained  fit>m 
the  Information  Policy  Branch  {PM-223); 
U.S.  Environmental  Protection  Agency; 
401  M  Street  SW..  Washington.  DC 
20480  or  by  calling  (202)  382-2708. 
Comments  on  the  ICR  may  be  submitted 
to  EPA  at  the  above  address  and  should 
also  be  sent  to  the  Office  of  Information 
and  Regulatory  Affairs:  Office  of 
Management  and  Budget:  728  Jackson 
Place,  NW..  Washington,  D.C.  20503 
marked  "Attention:  Desk  Officer  for 
EPA."  The  ICR  has  been  approved  by 
OMB  and  the  control  number  is  2060- 
0214. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Air  quality  plan. 
Carbon  monoxide,  Mobile  sources. 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7462  (1989);  Ninth 
Circtiit  order  in  Delaney  v.  EPA.  898  F^d  687. 

Dated  January  28. 1991. 
William  ICRdlly. 
Administrator, 
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Appendix  to  the  Preamble 

Summary,  Raaulta  of  CandUata  Scraaning 
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Pot  cand. 
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1.  Short-ranga  tranatt  Improvamants . 

2.  Lortg-canga  kanaN  Improxamanta 

3.  Exduaiva  bus  lanaa  on  artarials  and  freawaya. 

4.  Parte  and  rtda  Iota...... 


5.  HOV  lanaa  on  frooways. 

6.  HOV  lanaa  on  wtartala-. 


7.  Fraetway  ramp  mataring  with  HOV  bypass -. 

8.  Fraaway  auvaMartoa,  ramp  matartng,  &  signage.. 

9.  Signal  synctirontaHon 


10.  Raversfelo  lanas  on  artarlal- 

11.  One-way  streets.. 


12.  Inlaraactlon  Improvement 

13.  On-etrael  parMng  rsatiictiona 

14.  Bus  pullouts  in  curt)a~~..~..~.— .....■■». «»..._«.. 

15.  Bicycle  travel  and  support  laclHties 

16.  Pedestrian  pattways  and  aupport  facilities 

17.  Auto  free  zones ...__........__..._....._.». „„„.._. 

18.  Tol  roads 

19.  Measures  to  reduce  Idling  at  drivenip  fadUtiea .... 

20.  Mitigation  of  freeway  constnjction  impacts 

21.  Expanded  regional  ridesharing  program 

22.  Voluntary  n(Hlriv»day  programs  (VNtX>) 

23.  Areawide  public  awareness  programs _ 

24.  Mora  atringant  travel  reduction  program  (TRP)». 

25.  Financial  Incentives  to  employees  in  lieu  of 
partdng  spaces. 

26.  Preferential  parldng  tor  car/vanpools 

27.  Free  trartsit  passea  to  employeea 

28.  Alternative  wor1dtours/weel(S 

29.  Telecommuting 

30.  Teiecortferendng 

31.  Encourage  bicylce  usage. 


32.  Encourage  pedestrian  travel ._~u 

33.  Parldog  fees. 

34.  Winter  daylight  savings  time 

35.  Evaluation  and  mitigation  of  air  quality  impacts 
on  new  deveiopmant  (irtdiract  aourca  review). 

^^eneral  development. . „.„_._.»..._.»_.... 
—federal  facilities „. 

36.  Lartd  uaa  pattama  wtiich  support  trarait..„ 

37.  Relocation  of  major  trafte  generators 
higtily  congested  areas 

38.  Mandatory  no^Mva-day  programs « 
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40.  Incraaaed  enforcement  of  traffic,  pariting,  and 
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45.  Expansion  of  tha  oxygenated  fuels  program 
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46.  Expansion  of  Ifw  oxygerated  fuels  program 


47.  Elimination  l/M  wavers. 

48.  Expansion  of  the  l/M  program  atatawlde 

49.  Expartaion  of  the  l/M  program  county-wide 

50.  Incraaaed  stiingency  of  the  l/M  program 

51.  Composite  bt-usa  amission  standard——..—..... 

52.  Conversion  of  vehide  fleets  to  altematlve  fuels - 

53.  Conversion  of  buses  to  alternative  fuels/eieo- 
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State  already  InrfitemanBno. 


Legtf  authority  for  federally-funded  tadWes  onhr. 

Saaftotel. 

See  Hotel. 

Program  incorporated  into  VNOO  program. 

Imp.  as  part  of  TRP. 

Imp.  as  part  of  TRP. 

Imp.  as  part  of  TRP. 

Imp.  as  part  of  TRP. 

Imp.  as  part  of  TRP. 

Imp.  as  part  of  TRP. 

hup.  as  part  of  TRP. 

Imp.  as  part  of  TRP. 

ProhMted  by  CAA  110(c)(2)<B). 

Reguiatad  by  DOT. 


byCAA(110(aK5)(A). 
Severe  economic  impacte  tor  effected  sources. 


Note^ 


Effectively  occurs  already,  addMonal  rad.  Un»ely. 


Notes. 

Note  3. 
Note  3. 


DupHcatea  atate  program,  additional  rad  UnMialy. 


Y-Yea  N>No  n/a-not  appNcabte  7-undear 

Detaled  Infonnation  on  each  measure  may  be  found  m  the  Technical  Support  Document  for  Ms  njiematdng. 

Note  1.  krytementelion  would  be  tM  granting  addWontf  funds  to  the  existing  Stete  programs.  Given  the  low  level  of  fundhg  avatabie  to  EPA  for  these  meastrts, 

tha  marginal  increase  m  effectivaneas  of  thaee  programa  would  be  negKgtole.  «.„..^^~»., -.., j.«..>- „- 

Hon  2.  EPAhaano  togal  authority  to  anforoa  measuras.  audi  as  traffic  and  partdng  raguMtona.  whteh  aranotmthaSIP.  MoetCOair  poUutton  regutetiona  are 

Note  3.  EPA  can  prohM  the  State  from  registering  certain  vehicles  wfiich  do  not  pass  the  l/M  program. 
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For  the  reasons  set  forth  in  the 
preamble.  Subpart  D,  Part  52, 
Subchapter  C  Oispter  I  of  Title  4a 
Code  of  Federal  Insulations,  is 
amended  as  follows: 

PART  Sa-APPROVAL  AND 
PROMULGATION  OF 
IMPLOIENTATION  PLANS 

Subpart  D—Arlxona 

1.  The  suthority  citation  for  part  52 
continues  to  read  as  follows: 

Anlharity:  42  VS.C.  7401-7842. 

2. 40  CFR  part  52  is  amended  by 
adding  |  52.124  as  follows: 


182.124    PartDi 

(a)  The  following  portions  of  the 
Arizona  SIP  are  disapproved  because 
they  do  not  meet  the  requirements  of 
Part  D  of  the  Qean  Air  Act 

(l)The  attainment  demonstration, 
conformity  and  contingency  portions  of 
the  1987  Maricopa  Association  of 
Governments  Carbon  Moooxida  Plan 
and  1988  Addendum. 

(2)  The  attainment  demonstration  and 
contingency  portions  of  the  1987  Carbon 
Monoxide  State  Implementation  Plan 
Revision  for  the  Tucson  Air  banning 
Area. 

(b)  (Reserved). 

3. 40  CFR  part  52  is  amended  by 
adding  new  §9  52.136,  52.137.  and  52.138 
to  subpart  D  to  read  as  follows: 

ISa.138   Oxygenated lueleprogrwv 

(a)  Definitions. 

(1  j  Fleet  owner  means  a  registered 
owner  or  lessee  of  at  least  tgwenty-five 
vehicles. 

(2)  Maricopa  County  nonattainment 
area  means  the  cart)on  monoxide 
nonattainment  area  in  Maricopa  County 
as  described  in  40  CFR  81.303  (i.e.,  the 
MAG  urban  planning  area). 

(3)  Manufacturer's  proving  ground 
means  a  facility  whose  sole  purpose  is 
to  develop  complete  advanced  vehicles 
for  an  automotive  manufacturer. 

[4]  Motor  vehicle  means  any  self- 
propelled  vehicle  designed  for 
transportation  of  persons  or  property  on 
a  street  or  highway. 

(5)  Motor  vehicle  racing  event  means 
a  race  that  uses  unlicensed  vehicles 
which  are  designed  and  manufactured 
specifically  for  racing  purposes  and  that 
is  conducted  on  a  pubUc  or  private 
racecourse  for  the  entertaiimient  of  the 
general  public.  A  motor  vehicle  racing 
event  includes  practice,  qualifying,  and 
demonstration  laps  conducted  as  part  of 
the  activities  related  to  a  motor  vehicle 
race. 

(b)  Regulatory  standard.  Except  as 
provided  under  paragraph  (c)  of  this 


section,  no  person  shall  first  introduce 
into  commerce  within  the  Maricopa  CO 
nonattainment  area  ("control  area") 
during  the  period  October  1. 1991.  to 
March  31, 1992.  and  each  period  of 
October  1  to  March  31  thereafter 
("control  period"),  for  the  fueling  of 
motor  vehicles,  gasoline  whose  oxygen 
content  Is  less  than  2.7  percent  (by 
weight],  as  determined  pursuant  to 
paragraph  (d)  of  this  section.  In 
addition,  all  gasoline  which  is  consumed 
in  a  motor  vehicle  operated  by  a  fleet 
owner  within  the  control  area  shall 
contain  not  less  than  2.7  percent  oxygen 
by  weight 

(c)  Exceptions  to  paragraph  (b)  of  this 
section.  Persons  identified  in  paragraph 
(b)  of  this  section  shall  be  permitted  to 
Introduce  into  commerce  nonoxygenated 
fuel  to  manufacturer's  proving  grotinds 
and  to  motor  vehicle  racing  events. 

(d)  Sampling,  testing,  and  oxygen 
content  calculations.  (1)  For  the  purpose 
of  determining  compliance  with  the 
standards  listed  in  paragraph  (b)  of  this 
section,  the  oxygen  content  of  gasoline 
shall  be  determined  by: 

(i)  Use  of  one  of  the  sampling 
methodologies  specified  in  appendix  D 
of  40  CFR  part  80  to  obtain  a 
representative  sample  of  the  gasoline  to 
be  tested: 

(ii)  Use  of  the  testing  methodologies 
specified  in  appendix  A  of  this  section 
to  determine  the  mass  concentration  of 
each  oxygenate  in  the  gasoline  sampled: 
and 

(iii)  Calculation  of  the  oxygen  content 
of  the  gasoline  sampled  by  multiplying 
the  mass  concentration  of  each 
oxygenate  in  the  gasoline  sampled  by 
the  oxygen  mass  concentration  of  the 
oxygenate  set  forth  in  paragraph  (d)(2) 
of  this  section. 

(2)  For  purposes  of  this  section,  the 
oxygen  mass  concentrations  of 
oxygenates  are  the  following: 


OxygsnsM 


Ettxnol 

Prop«no»s 

Butanola 

Pwitanols...— «..._... 

MMiyt  Tarllsiy«jlyl  Ethar  (MTBE). 

HmtanM 

Tartaiy  Amy!  Mattiyt  Ethw  (TAME) . 
Ethyl  TarHary-Sutyt  Ethw 


Oxygon 


0.4993 
0.3473 
0.2662 
0.2158 
0.1815 
0.1815 
0.1566 
0.1566 
0.1569 


(3)  Examples — (i)  Example  1.  Assume 
that  a  batch  of  gasoline  is  sampled  by 
use  of  one  of  the  methodologies  set  forth 
in  appendix  D  of  40  CFR  part  80  and 
tested  by  use  of  the  test  methodologies 
set  forth  in  appendix  A  of  this  section. 
The  gas  cbromatograph  analysis 
indicates  that  the  gasoline  sampled 


contains  an  ethanol  mass  concentration 
of  9.85%  (0.0085).  The  oxygen  contents  of 
the  gasoline  sampled  is  calculated  as 
follows: 

Oxygen  Content 
«  (Ethanol  Mass  concentration  In  Gasoline 

Sample)  X  (Oxygen  Mail  Concentration 

of  Ethanol) 
m  (00086)  X  (0J473) 
«(M»42 
-3.42 

(ii)  Example  2.  Assume  that  a  batch  of 
gasoline  is  sampled  by  use  of  one  of  the 
methodologies  set  forth  in  appendix  D  of 
40  CFR  part  80  and  tested  by  use  of  the 
methodologies  set  forth  in  appendix  A  of 
this  section.  The  gas  cbromatograph 
analysis  indicates  that  the  gasoline 
sampled  contains  a  methanol  mass 
concentration  of  4.50%  (0.0450)  and  an 
ethanol  mass  concentration  of  2.25% 
(0.0225).  The  oxygen  content  of  the 
gasoline  sample  is  calculated  as  follows: 

Oxygen  Content 

« (Methanol  Mass  concentration  in 
Gaaolinc  Sample)  X  (Oxygen  Maaa 
Concentration  of  Metlianol)  -t-  (Ethanol 
Mats  Concentration  in  Gasoline  Sample] 
X  (Oxygen  Mass  Concentration  of 
Etlianol) 

<b(0J)450)  X  (a4093)  +  (aQZ25)  X  (0J473) 

-0.0225 -»- 00078 

-0.0303 

-9.03 

(e)  Labeling.  (1)  Each  gasoline  pump 
stand  from  which  gasoline  is  dispensed 
at  a  retail  outlet  or  wholesale  purchaser- 
consumer  facility  in  the  control  area 
shall  be  affixed  during  the  control 
period  with  a  legible  and  conspicuous 
label  which  states  the  type(s)  and 
maximum  percentage(8}  (by  volume)  of 
oxygenate  contained  in  such  gasoline. 
The  label  shall  also  state  that  the 
gasoline  is  oxygenated  and  will  reduce 
carbon  monoxide  emissions  fivm  motor 
vehicles.  If  the  gasoline  being  dispensed 
from  a  pimip  stand  does  not  contain  any 
oxygenate,  the  pump  stand  shall  be  so    ' 
labeled. 

(2)  Each  invoice,  loading  ticket,  bill  of 
lading,  delivery  ticket  and  other 
document  which  accompanies  the 
shipment  of  gasoline  within  the  control 
area  during  the  control  period  shall 
contain  a  legible  and  conspicuous 
statement  which  gives  the  type(8]  and 
percentage(8)  (by  volume)  of  oxygenate 
contained  in  such  gasoline  and  the 
oxygen  content  of  such  gasoline 
(percentage  by  weight).  If  the  gasoline 
being  shipped  does  not  contain  any 
oxygenates,  the  document 
accompanying  the  shipment  shall  be  sc 
labeled.  Such  documents  shall  be 
retained  by  distributors,  resellers 
carriers,  retailers  and  wholesale 
purchaser-consumers  for  at  least  two 
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years,  and  shall  be  available  for 
inspection  by  the  Administrator  or  his 
authorized  representative  during  such 
period. 

(f)  Prohibited  Acts.  Such  violations 
will  Include,  but  are  not  limited  to: 

(1)  Selling  supplying,  offering  for  sale, 
offering  for  supply  or  otherwise  first 
introducing  into  commerce  within  the 
control  area  gasoline  whose  oxygen 
content  does  not  comply  with  the 
regulatory  standard  except  as  allowed 
in  paragraph  (c); 

(2)  Failure  to  properly  label  a  retail 
outlet  or  wholesale  purchaser-consimier 
piunp  stand; 

(3)  Failure  to  properly  label  an  invoice 
or  other  gasoline  delivery  docimienL 

Appendix  A  to  {  52.138— Testing 
Procedures 

Method— ASTM  Standard  Test  Method  for 
Detennination  of  Ci  to  C4  Alcohols  and 
MTBE  in  Gasoline  by  Gas  Chromatography 

1.  Scope. 

1.1  This  test  method  covers  a 
procedure  for  determination  of 
methanol,  ethanol,  isopropanol,  n- 
propanol,  isobutanol,  sec-butanol,  tert- 
butanol,  n-butanol,  and  methyl-tertiary 
butyl  ether  (MTBE)  in  gasoline  by  gas 
chromatography. 

1.2  Individual  alcohols  and  MTBE 
are  determined  from  1.0  to  10  volume  %. 

1.3  SI  (metric]  units  of  measurement 
are  preferred  and  used  throughout  this 
standard.  Alternative  units,  in  common 
usage,  are  also  provided  to  improve  the 
clarity  and  aid  the  user  of  this  test 
method. 

1.4  This  standard  may  involve 
hazardous  materials,  operations,  and 
equipment.  This  standard  does  not 
purport  to  address  all  of  the  safety 
problems  associated  with  its  use.  It  is 
the  responsibility  of  the  user  of  this 
standard  to  establish  appropriate  safety 
and  health  practices  and  determine  the 
applicability  or  regulatory  limitations 
prior  to  use. 

2.  Referenced  Documents. 
2.1    ASTM  Standards: 


D40S7    Practice  for  Manual  Sampling  of 

Petroleum  and  Petroletmi  Product 
D4307    Practice  for  Preparation  of 

Liqtiid  Blends  for  Use  as  Analytical 

Standards 
D4628    Practice  for  Calculation  of  Gas 

Chromatographic  Response  Factors 
E260    Practice  for  Packed  Column  Gas 

Chromatographic  Procedures 
E355    Practice  for  Gas  Chromatography 

Terms  and  Relationships 

3.  Descriptions  of  Terms  Specific  to 
This  Standard. 

3.1  MTBE-Hnethyl  teriary  butyl 
ether. 

3.2  Low  Volume  Connector — a 
special  imion  for  connecting  two  lengths 
of  tubing  1.8  mm  inside  diameter  and 
smaller.  Sometimes  this  is  referred  to  as 
a  zero  dead  volimie  tmion. 

3.3  Oxygenates — used  to  designate 
fuel  blending  components  containing 
oxygen,  either  in  the  form  of  alcohol  or 
ether. 

3.4  Split  Ratio— a  term  used  in  gas 
chromatography  using  capillary 
columns.  The  split  ratio  is  the  ratio  of 
the  toal  flow  of  the  carrier  gas  to  the 
sample  inlet  versus  the  flow  of  carrier 
gas  to  the  capillary  column.  Typical 
values  range  from  10:1  to  500:1 
depending  upon  the  amount  of  sample 
injected  and  the  type  of  Capillary 
column  used. 

3.5  WCOT — abbreviation  for  a  type 
of  capillary  column  used  in  gas 
chromatography  that  is  wall-coated 
open  tubular.  This  type  of  column  is 
prepared  by  coating  the  inside  of  the 
capillary  with  a  thin  film  of  stationary 
phase. 

3.6  TCEP— l,2,3-tri-2- 
cyanoethoxypropane-a  gas 
dut)matographic  liquid  phase. 

4.  Summary  of  Test  Method. 

4.1    An  internal  standard,  tertiary 
amyl  alcohol,  is  added  to  the  sample 
which  is  then  introduced  into  a  gas 
cbromatograph  equipped  with  two 
columns  and  a  column  switching  valve. 
The  sample  first  passes  onto  a  polar 


TCEP  coliunn  which  elutes  lighter 
hydrocarbons  to  vent  and  retains  the 
oxygenated  and  heavier  hydrocarbons. 
After  methylcyclopentane,  but  before 
MTBE  elutes  from  the  polar  column,  the 
valve  is  switched  to  backflush  the 
oxygenates  onto  a  WCOT  non-polar 
colimm.  The  alcohols  and  MTBE  elute 
fix>m  the  non-polar  column  in  boiling 
point  order,  before  elution  of  any  major 
hydrocarbon  constituents.  After 
benzene  elutes  from  the  non-polar 
column,  the  column  switching  valve  is 
switched  back  to  its  original  position  to 
backflush  the  heavy  hydrocarbons.  The 
eluted  components  are  detected  by  a 
flame  ionization  or  thermal  conductivity 
detector.  The  detector  response, 
proportional  to  the  component 
concentration,  is  recorded;  the  peak 
areas  are  measured;  and  the 
concentration  of  each  component  is 
calculated  with  reference  to  the  internal 
standard. 
5.  Significance  and  Use. 

5.1  Alcohols  and  other  oxygenates 
may  be  added  to  gasoline  to  increase 
the  octane  number.  Type  and 
concentration  of  various  oxygenates  are 
specified  and  regulated  to  ensure 
acceptable  commercial  gasoline  quality. 
Drivability,  vapor  pressure,  phase 
separation,  and  evaporative  emissions 
are  some  of  the  concerns  associated 
with  oxygenated  fuels. 

5.2  This  test  method  is  apphcable  to 
both  quality  control  in  the  production  of 
gasoline  and  for  the  determination  of 
deliberate  or  extraneous  oxygenate 
additions  or  contamination. 

ft  Apparatus. 
6.1    Cbromatograph: 
6.1.1    A  gas  chromatographic 
instnmient  which  can  be  operated  at  the 
conditions  given  in  Table  1,  and  has  a 
column  switching  and  backflushing 
system.  Carrier  gas  flow  controllers 
shall  be  capable  of  precise  control 
where  the  required  flow  rates  are  low 
(Table  1). 


Tabi£  1.— Chromatographic  Operating  Conditions 

Tempefaturea 

Cnkinm  Owwi,  •r- m      

Toli^eetor75 

Column:  5 

f\uMUT9         " 

Sample  lize,  imLS. 
Split  ratio  15:1. 
Backflush,  mm  0.2-0.3. 
V^M  reeat  lima,  8-10  mla 
Total  analyaia  time.  18-20  min. 

ir^itDr,  'Cr  90D ,   

DalKlnr.Tm, 'r- 9nn 

.no,  "O  250 

Maksupcie 

V^m.'O.W 

Pressure  control  devices  and  gauges 
shall  be  capable  of  precise  control  for 
the  typical  pressure  required. 

6.1.2    Detector — ^A  thermal 
conductivity  detector  or  flame  ionization 


detector,  may  be  used.  The  system  shall 
have  sufficient  sensitivity  and  stability 
to  obtain  a  recorder  deflection  of  at 
least  2  mm  at  a  signal-to-noise  ratio  of  at 


least  5  to  1  for  0.005  volume  % 
concentration  of  an  oxygenate. 

6.1.3    Switching  and  Backflushing 
Valve — ^A  valve,  to  be  located  within  the 
gas  chromatographic  column  oven. 
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capable  of  perfonning  the  functions 
described  in  section  IIJO.  The  value 
shall  be  of  low  volume  design  and  not 
contribute  significantly  to 
chromatographic  deterioration. 

e.1.3.1    Valco  Model  NaCM-VSV- 
10-HT,  l.e-mm  (l/16-in.)  fittbigs.  This 
particular  valve  was  used  in  the 
majority  of  the  analyses  used  for  the 
development  of  Section  15. 

6.1.3.2    Valco  Model  No.  ClOW.  0.8- 
mm  (l/32-in.)  fittings.  This  vahre  is 
recommended  for  use  with  cohmuis  of 
0.32-mm  inside  diameter  and  smaller. 

8.1.4  Although  not  mandatory,  an 
automatic  valve  switching  device  is 
strongly  recommended  to  ensure 
repeatable  switching  times.  Such  a 
device  should  be  synchroniied  with 
injection  and  data  collection  times.  If  no 
such  device  it  available,  a  stopwatch, 
started  at  the  time  of  injection,  should 
be  used  to  indicate  the  proper  valve 
switching  time. 

6.1.5  Injection  System— The 
chromatograph  should  be  equipped  with 
a  splitting-type  inlet  device.  Split 
injection  is  necessary  to  maintain  the 
actual  chromatographed  sample  size 
within  the  limits  of  column  and  detector 
optimum  efficiency  and  linearity. 

6.1.6  Sample  Introduction — Any 
system  capable  of  introducing  a 
representative  sample  into  the  split  inlet 
device.  Microliter  syringes,  automatic 
syringe  injectors,  and  liquid  sampling 
valves  have  been  used  successfully. 

6.2  Data  Presentation  or  Calculation, 
or  Both: 

6.2.1  Recorder — A  recording 
potentiometer  or  equivalent  with  a  full- 
scale  deflection  of  5  mV  or  less.  Full- 
scale  response  time  should  be  1  s  or  less 
with  sufficient  sensitivity  and  stability 
to  meet  the  requirements  of  6.1.2. 

6.2.2  Integrator  or  Computer — 
Devices  capable  of  meeting  the 
requirements  of  6.1.2,  and  providing 
graphic  and  digital  presentation  of  the 
chromatographic  data  are  recommended 
for  use.  Means  shall  be  provided  for 
determining  the  detector  response.  Peak 
heights  or  areas  can  be  measuxed  by 
computer,  electronic  integration  or 
manual  techniques. 

6.3  Columns,  two  as  follows: 
6.3.1    Polar  column — ^This  column 

performs  a  preparation  of  the 
oxygenates  from  volatile  hydrocarbons 
in  the  same  boiling  point  range.  The 
oxygenates  and  remaining  hydrocarbons 
are  backflushed  onto  the  non-polar 
column  in  section  6.3.2.  Any  column 
with  equivalent  or  better 
chromatographic  efficiency  and 
selectivity  to  that  described  in  6.3.1.1 
can  be  used.  The  column  shall  perform 
at  the  same  temperatures  as  required  for 
the  column  in  6.3.2 


6.3.1.1    TCEP  Micro-Packed  Column. 
560  mm  (22  in.)  by  1.6-mm  (l/16-in.) 
outside  diameter  by  0.38-mm  (0.015-in.) 
inside  diameter  stidnless  steel  tube 
packed  with  0.14  to  0.15  g  of  20%  (mass/ 
mass)  TCEP  <n  80/100  mesh 
Chromoaorb  P(AW).  This  column  was 
used  in  the  cooperative  study  to  provide 
the  Precision  and  Bias  data  refened  to 
in  Section  15. 

6.3.2    Non-polar  (Analytical) 
Column — Any  column  with  equivalent 
or  better  chromatographic  efficiency 
selectivity  to  that  described  in  6.3uLl 
can  be  used. 

6.3.2.1    WCOT  Methyl  Silicone 
Column.  30m  (1181  in.)  long  by  0.53  mm 
(0.021-in.)  inside  diameter  fu»ed  silica 
WCOT  column  with  a  2.6  /xm  film 
thickness  of  cross-linked  methyl 
siloxane.  This  coltunn  was  used,  in  the 
cooperative  study  to  provide  the 
Precision  and  Bias  data  referred  to  in 
Section  15. 

7.  Reagents  and  Materials. 

7.1  Carrier  Cas — Carrier  gas 
appropriate  to  the  type  of  detector  used. 
Helium  has  been  used  successfully.  The 
minimum  purity  of  the  carrier  gas  used 
must  be  99.95  mol  %. 

7.2  Standards  for  CaUbration  and 
Identification — Standards  of  all 
components  to  be  analyzed  and  the 
internal  standard  are  required  for 
establishing  identification  by  retention 
time  as  well  as  cahbration  for 
quantitative  measurements.  These 
materials  shall  be  of  known  purity  and 
free  of  the  other  components  to  be 
analyzed. 

Note  1:  Warning — These  materials  are 
flammable  and  may  be  harmful  or  fatal  If 
ingested  or  inhaled. 

7.3  Preparation  of  Calibration 
Blends — For  best  results,  these 
components  must  be  added  to  a  stock 
gasoline  or  petroleum  naphtha,  free  of 
oxygenates  (Warning — See  Note  2). 
Refer  to  Test  Method  D  4307  for 
preparation  of  liquid  blends.  The 
preparation  of  several  different  blends, 
at  different  concentration  levels 
covering  the  scope  of  the  method,  is 
recommended.  These  will  be  used  to 
establish  the  linearity  of  the  component 
response. 

Note  2:  Warning— Extremely  flammable. 
Vapors  harmful  if  inlialed. 

7.4  Methylene  Chloride — Used  for 
coliunn  preparation.  Reagent  grade,  firee 
of  non-volatile  residue. 

Note  3:  Warning— Harmful  if  inhaled.  High 
concentrationa  may  cauae  imconsdouanesa 
or  death. 

&  Preparation  of  Column  Packings. 
ai    TCEP  Column  Packing: 


8.1.1  Any  satisfactory  method,  used 
in  the  practice  of  the  art  that  will 
produce  a  column  capable  of  retaining 
the  Ci  to  C«  alcohols  and  MTBE  tram 
components  of  the  same  boiling  point 
range  in  a  gasoline  sample.  The 
follo¥ving  procedure  has  been  used 
successfully. 

6.1.2  Completely  dissolve  10  g  of 
TCEP  in  100  mL  of  methylene  chloride: 
Next  add  40  g  of  80/100  mesh 
ChromosOTb  P(AW)  to  the  TCEP 
solution.  Quickly  transfer  this  mixture  to 
a  drying  dish,  in  a  fume  hood,  without 
scraping  any  of  the  residual  packing 
irom  the  sides  of  the  container. 
Constantly,  but  gently,  stir  the  packing 
until  all  of  the  solvent  has  evaporated. 
This  column  packing  can  be  used 
immediately  to  prepare  the  TCEP 
column. 

9.  Preparation  of  Micro-packed  TCEP 
Column. 

9.1  Wash  a  straight  560  mm  length  of 
1.6-mm  outside  diameter  (0.38-mm  inside 
diameter  stainless  steel  tubing  with 
methanol  and  dry  with  compressed 
nitrogen. 

9.2  Insert  0  to  12  strands  of  silvered 
wire,  a  small  mesh  screen  or  stainless 
steel  frit  inside  one  end  of  the  tube. 
Slowly  add  0.14  to  0.15  g  of  packing 
material  to  the  column  and  gently 
vibrate  to  settle  the  packing  inside  the 
colimm.  When  strands  of  wire  are  used 
to  retain  packing  material  inside  the 
column,  leave  6.0  mm  (0.25  in.)  of  space 
at  the  top  of  the  column. 

9.3  Column  Conditioning — Both  the 
TCEP  and  WCOT  columns  are  to  be 
briefly  conditioned  before  use.  Connect 
the  columns  to  the  valve  (see  11.1)  in  the 
chromatographic  oven.  Adjust  the 
carrier  gas  flows  as  in  11.3  and  place  the 
valve  in  the  RESET  position.  After 
several  minutes,  increase  the  column 
oven  temperature  to  120  *C  and 
maintain  these  conditions  for  5  to  10 
min.  Cool  the  columns  below  60  *C 
before  shutting  off  the  carrier  flow. 

10.  Sampling. 

10.1    Casoline  samples  to  be 
analyzed  by  this  test  method  shall  be 
sampled  using  procedures  outlined  in 
Practice  D  4057. 

11.  Preparation  of  Apparatus  and 
Establishment  of  Conditions. 

11.1  Assembly— Connect  the  WCOT 
column  to  the  valve  system  using  low 
volume  connectors  and  narrow  bore 
tubing.  It  is  important  to  minimize  the 
volume  of  the  chromatographic  system 
that  comes  in  contact  with  the  sample, 
otherwise  peak  broadening  will  occur. 

11.2  Adjust  the  operating  conditions 
to  those  listed  in  Table  1.  but  do  not  tiun 
on  the  detector  circuits.  Check  the 
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system  for  leaks  before  proceeding 
further. 

11.3  Flow  Rate  Adjustment: 
11.3.1    Attach  a  flow  measuring 

device  to  the  column  vent  with  the  valve 
in  the  RESET  position  and  the  pressure 
to  the  injection  port  to  give  5.0  mL/min 
flow  (14  psig).  Soap  bubble  flow  meters 
are  suitable. 

11.3.2.    Attach  a  flow  measuring 
device  to  the  split  injector  vent  and 
adjust  the  flow  from  the  split  vent  using 
the  A  flow  omitroller  to  give  a  flow  of  70 
mL/min.  Recheck  the  column  vent  flow 
set  in  11.3.1  and  adjust  if  necessary. 

11.3.3  Switch  the  valve  to  the 
BACKFLUSH  position  and  adjust  the 
variable  restrictor  to  give  the  same 
column  vent  flow  set  in  11.3.1.  This  is 
necessary  to  minimize  flow  changes 
when  the  valve  is  switched. 

11.3.4  Switch  the  valve  to  the  inject 
position  RESET  and  adjust  the  B  flow 
controller  to  give  a  flow  of  3.0  to  3.2  mL/ 
min  at  the  detector  exit.  When  required 
for  the  particular  instrumentation  used, 
add  makeup  flow  or  TCD  switching  flow 
to  give  a  total  of  ^1  mL/min  at  the 
detector  exit. 

11.4  When  a  thermal  conductivity 
detector  is  used,  timi  on  the  filament 
current  and  allow  the  detector  to 
equilibrate.  When  a  flame  ionization 
detector  is  used,  set  the  hydrogen  and 
air  flows  and  ignite  the  flame. 

11.5  Determine  the  Time  to 
Baclcflush — ^The  time  to  backflusb  will 
vary  slightly  for  each  column  system 
and  must  be  determined  experimentally 
as  follows.  The  start  time  of  the 
integrator  and  valve  timer  must  be 
synchronized  with  the  injection  to 
accurately  reproduce  the  backflush  time. 

11.5.1  Initially  assume  a  valve 
BACKFLUSH  time  of  0.23  min.  With  the 
valve  RESET,  inject  3^  of  a  blend 
containing  at  least  0.5%  or  greater 
oxygenates  (7.3),  and  simultaneously 
begin  timing  the  analysis.  At  0.23  min. 
rotate  the  valve  to  the  BACKFLUSH 
position  and  leave  it  there  until  the 
complete  elution  of  benzene  is  realized. 
Note  this  time  as  the  RESET  time,  which 
is  the  time  at  which  the  valve  is  retiuned 
to  the  RESET  position.  When  all  of  the 
rcTTiaining  hydrocarbons  are 
backflushed  the  signal  will  return  to  a 
stable  baseline  and  the  system  is  ready 
for  another  analysis. 

11.5.2  It  is  necessary  to  optimize  the 
valve  BACKFLUSH  time  by  analyzing  a 
standard  blend  containing  oxygenates. 
The  correct  BACKFLUSH  time  is 


determined  experimentally  by  using 
valve  switching  times  between  0.2  and 
0.3  min.  When  the  valve  is  switched  too 
soon,  Ct  and  lighter  hydrocarbons  are 
backflushed  and  are  co-eluted  in  the  Ct 
alcohol  section  of  the  chromatogram. 
When  the  valve  BACKFLUSH  is 
switched  too  late,  part  or  all  of  the 
MTBE  component  is  vented  resulting  in 
an  incorrect  MTBE  measurement. 

12.  Calibration  and  Standardization. 

12.1  Identification — Determine  the 
retention  time  of  each  component  by 
injecting  small  amounts  eidier 
separately  or  in  known  mixtures  or  by 
comparing  the  relative  retention  times 
with  those  in  Table  2. 

12.2  Standardization — ^The  area 
under  each  peak  in  the  chromatogram  is 
considered  a  quantitative  measure  of 
corresponding  compound.  Measure  the 
peak  area  of  each  oxygenate  and  of  the 
internal  standard  by  either  manual 
method  or  electronic  hitegrator. 
Calculate  the  relative  volume  response 
factor  of  each  oxygenate,  relative  to  the 
internal  standard,  according  to  Test 
Method  D  4626. 

13.  Procedure. 

13.1  Preparation  of  Sample — 
Precisely  add  a  quantity  of  the  internal 
standard  to  an  accurately  measured 
quantity  of  sample.  Concentrations  of  1 
to  5  volume  %  have  been  used 
successfully. 

13.2  Chromatographic  Analysis — 
Introduce  a  representative  aUquot  of  the 
sample,  containing  internal  standard, 
into  the  chromatograph  using  the  same 
technique  as  used  for  the  calibration 
analyses.  An  injection  volume  of  3  fjiL 
with  a  15:1  split  ratio  has  been  used 
successfully. 

13.3  Interpretation  of 
Chromatogram — Compare  the  results  of 
sample  analyses  to  those  of  calibration 
analyses  to  determine  identification  of 
oxygenates  present 

Table  2.— Retention  Characteristics 
FOR  TCEP/WCOT  CoujMN  Set  Condi- 
tions AS  IN  Table  1 


Table  2.— RETEimoN  Characteristics 
FOR  TCEP/WCOT  Column  Set  Condi- 
tions AS  in  Table  1— Continued 


Component 


Methanol...... 

Ethanol ........ 

Isoprapanol.. 
tert-«ut«iol.. 
n^Prapand. 
MTBE .... 


3.21 
3.S8 
3.05 
01 
4.75 
5.29 


Rataliva 
netantion 

tim8(t-«'^ 
alcohol 

.1.00) 


0.44 
0.50 
0.56 

oai 

0.68 
0.76 


Retention 
Una,  min 

Relatt»a 

fvlsnfeon 

lln»(t-amyf 

MCOnOI 
.1.00) 

sac-ButanoL 

laobutanol 

n^Butanol 

Benzene 

saa 
a33 

755 
7.S6 

0.82 
0.93 
1.10 
1.17 

14.  Calculation. 

14.1    After  identifying  the  various 
oxygenates,  measure  the  area  of  each 
oxygenate  peak  and  that  of  the  internal 
standard.  Calculate  the  volume  percent 
of  oxygenate  as  follows: 


V,= 


V.xPAtXIOO 
PA,xS,XVo 


where: 

Vi  =  volume  percent  of  oxygenate  to  be 
determined, 

Vi= volume  of  internal  standard  (tert-amyl 
alcohol]  added, 

Vg= volume  of  gasoline  sample  taken. 

PA|=peak  area  of  oxygenate  to  t>e 
determined, 

PA,=peak  area  of  the  internal  standard  (tert- 
amyl  alcohol),  and 

Si = relative  volume  response  factor  of  each 
component  (relative  to  die  internal 
standard). 

14.2    Report  the  volume  percent  of 
each  oxygenate. 

15.    Precision  and  Bias. 

15.1    Precision — ^The  precision  of  this 
test  method  as  determined  by  the 
statistical  examination  of  the 
interlaboratory  test  results  is  as  follows; 

15.1.1    Repeatability— The  difference 
between  successive  results  obtained  by 
the  same  operator  with  the  same 
apparatus  imder  constant  operating 
conditions  on  identical  test  material 
would,  in  the  long  run,  in  the  normal  and 
correct  operation  of  the  test  method 
exceed  the  following  values  only  in  one 
case  in  twenty  (see  Table  3). 
Methanol  0.088  X(V-j- 0.070)  Isobutanol 

a064x(V-»-0.086) 
Ethanol  0.083  X(V -1-0.000)  sec-Butanol 

0.014  XV"» 
Isopropanol  0.052  X(V-»-aiS0)  tert- 

Butanola052X(V  0.388) 
n-Propanol  0.040  X(V -1-0.026)  n-Butanol 

0.043x(V-»-0J)20) 
MTBE  0.104  X  (V  -h  0.028) 
where  V  is  the  mean  volume  percent 
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Table  3.— Preoskjn  Intervals— Determined  from  Coo*»erative  Study  Data  Summarized  in  Section  15 


twt-wilvwi. 


MTBE 


nifVwOUOBHiy: 


EKwnot 

iKVOPtWl- 

n-ProMnoi- 
tirt-eutml. 


MTBE 


Volunw% 


0.20 


0.02 
0.02 
0.02 
0.01 
0.03 
0.01 
0.02 
0.01 
0.02 

0.10 
0.07 
0.07 
0.04 
0.10 
0.12 
0.06 
0.09 
0.05 


0.50 


0.05 
0.04 
0.03 
0.02 
0.05 
0.01 
0.04 
0.02 
0.05 

0.21 
0.19 
0.14 
0.09 
0.16 
0.20 
0.10 
0.22 
0.12 


1.00 


0.09 
0.06 
0.06 
0.04 
0.07 
0.01 
0.07 
0.04 
0.11 

0.39 
0.37 
0.2S 
0.17 
0.25 
0.28 
0.10 
0.42 
0.23 


^00 


0.18 
0.17 
0.11 
0.06 
0.12 
0.02 
0.13 
0.09 
0.21 

0.75 
0.75 
0.46 
0.33 
0.43 
0.39 
0.37 
0.84 
0.45 


3.00 


0.26 
0.25 
0.16 
0.12 
0.18 
0.02 
020 
0.13 
0.31 

1.11 
1.12 
0.67 
0.49 
0.60 
0.48 
0.55 
1.25 
0.68 


4.00 


0.35 
0.33 
0.22 
0.16 
0.23 
0.03 
026 
0.17 
0.42 

1.47 
1.49 
0.89 
0.68 
0.78 
0.55 
0.73 
1.67 
0.90 


5.00 


0.44 
0.42 
0.27 
0.20 
0.28 
0.03 
0.33 
0.22 
0.52 

1.83 
1.87 
1.10 
0.82 
0.96 
0.62 
0.91 
206 
1.13 


6.00 


0.52 
0.50 
0.32 
0.24 
0.33 
0.03 
0.39 
0.26 
0.63 

2.19 
224 
1.32 
0.98 
1.14 
0.68 
1.09 
250 
1.35 


15.1.2    Reproducibility— The 
difference  between  two  single  and 
independent  results  obtained  by 
different  operators  woridng  in  different 
laboratories  on  identical  material  would 
in  the  long  run.  exceed  the  following 
values  only  in  one  case  in  twenty  (see 
Table  3). 

Methanol  0.361  x  (V +0.070)  Isobutanol 

ai79xfV+a088) 
Ethanol  0.373  x{V+a000)  sec-Butanol 

0.277XV»'« 
Isopropanol  0.214  x(V +0.150)  tert- 

Butanol  0.178  X  (V+ 0.388) 
n-Propanol  0.163  x(V+ 0.028)  n-Butanol 

0.415  X(V+a020) 
MTBE  0.244  X  (V + 0.028) 
where  V  is  the  mean  volume  percent 

15.2    Bias — Since  there  is  no  accepted 
reference  material  suitable  for 
determining  bias  for  the  procedure  in 
this  test  method,  bias  cannot  be 
determined. 

For  additional  information  please  see 
ASTM  Designation  0  4815-68. 

152.137   ComrolaandprohMaonaon 


(a)  Definitions.  For  the  purpose  of  this 
section: 

(1)  Carrier  means  any  distributor  who 
transports  or  stores  or  causes  the 
transportation  or  storage  of  gasoline 
without  taking  title  to  or  otherwise 
having  any  ownership  of  the  gasoline. 
and  without  altering  either  the  quality  or 
quantity  of  the  gasoline. 

(2)  Distributor  means  any  person  who 
transport  or  stores  or  causes  the 
transportation  or  storage  of  gasoline  at 
any  point  between  any  gasoline  refinery 
or  importer's  facility  and  any  retail 


outlet  or  wholesale  purchaser- 
consumer's  facility. 

(3)  Ethanol  blending  plant  means  any 
refinery  at  which  gasoline  is  produced 
solely  through  the  addition  of  ethanol  to 
gasoline,  and  at  which  the  quality  and 
quantity  of  gasoline  is  not  altered  in  any 
other  manner. 

(4)  Ethanol  blender  means  any  person 
who  owns,  leases,  operates,  controls,  or 
supervises  an  ethanol  blending  plant. 

(5)  Fleet  owner  means  a  registered 
owner  or  lessee  of  at  least  twenty-five 
vehicles. 

(6)  Importer  means  a  person  who 
imports  gasoline  or  gasoline  blending 
stocks  or  components  from  a  foreign 
country  into  the  United  States  (including 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam.  American  Samoa, 
and  the  Northern  Mariana  Islands). 

(7)  Manufacturer's  proving  ground 
means  a  facility  whose  sole  purpose  is 
to  develop  complete  advanced  vehicles 
for  an  automotive  manufacturer. 

(8)  Maricopa  County  nonattainment 
area  means  the  carbon  monoxide 
nonattainment  area  in  Maricopa  County 
as  described  in  40  CFR  81.303.  (i.e..  the 
MAG  urban  planning  area). 

(9)  Motor  vehicle  means  any  self- 
propelled  vehicle  designed  for 
transportation  of  persons  or  property  on 
a  street  or  highway. 

(10)  Refiner  means  any  person  who 
owns,  leases,  operates,  controls,  or 
supervises  a  refinery. 

(11)  Retailer  means  any  person  who 
owns,  leases,  operates,  controls,  or 
supervises  a  retail  outlet 

(12)  Reseller  means  any  person  who 
purchases  gasoline  identified  by  the 


corporate,  trade,  or  brand  name  of  a 
refiner  fitim  such  refiner  or  a  distributor 
and  resells  or  transfers  it  to  retailers  or 
wholesale  purchaser-consumers 
displaying  the  refiner's  brand,  and 
whose  assets  or  facilities  are  not 
substantially  owned,  leased,  or 
controlled  by  such  refiner. 

(13)  Wholesale  purchaser-consumer 
means  any  organization  that  is  an 
ultimate  consumer  of  gasoline  and 
which  purchases  or  obtains  gasoline 
from  a  supplier  for  use  in  motor  vehicles 
and  receives  delivery  of  that  product 
into  a  storage  tank  of  at  least  550-galIon 
capacity  substantially  under  the  control 
of  that  organization. 

(b)  Prohibited  Activities.  Except  as 
provided  under  paragraph  (c)  of  this 
section,  during  the  regulatory  control 
periods  no  refiner,  importer,  distributor, 
reseller,  carrier,  retailer  or  wholesale 
purchaser-consumer  shall  sell,  offer  for 
sale,  dispense,  supply,  or  offer  for 
supply,  for  the  refiieling  of  motor 
vehicles  within  the  control  area, 
gasoline  whose  Reid  vapor  pressure 
exceeds  the  applicable  standard.  In 
addition,  all  gasoline  which  is  consumed 
in  a  motor  vehicle  operated  by  a  fleet 
owner  within  the  control  area  shall  not 
exceed  the  applicable  standard.  As  used 
in  this  section  "applicable  standard" 
means  the  standard  listed  in  this 
paragraph  for  the  time  period  in  which 
gasoline  is  intended  to  be  dispensed  to 
motor  vehicles.  As  used  in  this  section, 
"regulatory  control  period"  means  the 
following  period:  October  1, 1991  to 
March  31, 1992  and  each  October  1  to 
March  31  period  thereafter. 
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Applicable  Standards 

SM* 

Oct 

Nov. 

Dec. 

Jwi 

F*. 

Mwch 

A»«tona   Maricopa  CO  NonaB^wwnl  AfM 

10.0 

10.0 

10.0 

10A 

10A 

10.0 

(c)  Exception  to  paragraph  (b)  of  this 
section.  It  shall  be  allowable  to  offer  for 
sale,  dispense,  supply,  or  offer  for 
supply  within  die  Maricopa 
nonattainment  area  gasoline  whose  Reid 
Vapor  pressure  exceeds  the  applicable 
standard  to  a  manufacturer's  proving 
ground. 

(d)  Determination  of  Compliance. 
Compliance  with  the  standards  listed  in 
paragraph  (b)  of  this  section  shall  be 
determined  by  use  of  one  of  the 
sampling  methodologies  specified  in 
appendix  D  to  40  CFR  80  and  one  of  the 
testing  methodologies  specified  in 
appendix  E  to  40  CFR  sa 

(e)  Liability.  Liability  for  violations  of 
paragraph  (b)  of  this  section  shall  be 
determined  according  to  the  provisions 
of  paragraphs  (g)  through  (m)  of  this 
section. 

(f)  Special  provisions  for  alcohol 
bier  is. 

(1)  /  ny  gasoline  which  meets  the 
requirements  of  paragraph  (f)(2)  of  this 
section  and  which  is  marketed  in 
accordance  with  the  requirements  of 
paragraph  (f)(3)  of  this  section  shall  not 
be  in  violation  of  this  section  if  its  Reid 
vapor  pressure  does  not  exceed  the 
applicable  standard  in  paragraph  (b)  of 
this  section  by  more  than  one  pound  per 
square  inch. 

(2)  In  order  to  qualify  for  the  special 
regulatory  treatment  specified  in 
paragraph  (f)(1)  of  this  section,  gasoline 
must  contain  at  least  7.3  percent  ethanol 
(by  volume).  The  ethanol  content  of 
gasoline  shall  be  determined  by  use  of 
one  of  the  testing  methodologies 
specified  in  appendix  F  to  40  CFR  80. 
liie  maximum  ethanol  content  of 
gasoline  shall  not  exceed  any  applicable 
waiver  conditions  under  section  211(f)(4) 
of  the  Clean  Air  Act. 

(3)  In  order  to  qualify  for  the  special 
regulatory  treatment  specified  in 
paragraph  (f)(1)  of  this  section,  gasoline 
must  be  marketed  in  accordance  with 
each  of  the  following  requirements: 

(i)  Eadi  gasoline  pump  stand  from 
which  such  gasoline  is  dispensed  at  a 
retail  outlet  or  wholesale  purohaser- 
consumer  facility  shall  be  affixed  with  a 
legible  and  conspicuous  label  which 
states  that  the  gasoline  dispensed  from 
the  pump  contains  ethanol  and  the 
percentage  concentration  of  ethanol  by 
volume  as  well  as  a  notice  that  the 
gasoline  is  oxygenated  and  will  reduce 


carbon  monoxide  emissions  from  motor 
vehicles. 

(ii)  Each  invoice,  loading  ticket  bill  of 
lading,  delivery  ticket  and  other 
dociunent  which  accompanies  the 
shipment  of  such  gasoline  shall  contain 
a  legible  and  conspicuous  statement  that 
the  gasoline  being  shipped  contains 
ethanoL  Also  included  on  such 
documents  shall  be  the  percentage  of 
ethanol  in  the  blend  (by  volume)  and  the 
percentage  of  oxygen  (by  weight).  Such 
documents  shall  be  retained  by 
distributors,  resellers,  carriers,  retailers, 
and  wholesale  purchaser-consumers  for 
at  least  one  year,  and  shall  be  available 
for  inspection  by  the  Administrator  or 
his  authorized  representative  diuing 
such  period. 

(g)  Violations  at  Refineries  or 
Importer  Facilities.  Where  a  violation  of 
the  applicable  standard  set  forth  in 
paragraph  (b)  of  this  section  is  detected 
at  a  refinery  that  is  not  an  ethanol 
blending  plant  or  at  an  importer's 
facility,  the  refiner  or  in^orter  shall  be 
deemed  in  violation. 

(h)  Violations  at  Carrier  Facilities. 
Where  a  violation  of  the  applicable 
standard  set  forth  in  paragraph  (b)  of 
this  section  is  detected  at  a  carrier's 
facility,  whether  in  a  transport  vehicle, 
in  a  storage  facility,  or  elsewhere  at  the 
facility,  the  following  parties  shall  be 
deemed  in  violation: 

(1)  The  carrier,  except  as  provided  in 
paragraph  (m)(l)  of  this  section;  and 

(2)  The  refiner  (if  be  is  not  an  ethanol 
blender)  at  whose  refinery  the  gasoline 
was  produced  or  the  importer  at  whose 
facility  the  gasoline  was  imported, 
except  as  provided  in  paragraph  (m)(2) 
of  this  section;  and 

(3)  The  ethanol  blender  (if  any)  at 
whose  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (m)(6)  of  this 
section. 

(i)  Violations  at  Branded  Distributor 
or  Reseller  Facilities,  or  Ethanol 
Blending  Plants.  Where  a  violation  of 
the  appUcable  standard  set  forth  in 
paragraph  (b)  of  this  section  is  detected 
at  a  distributor  facility,  a  reseller 
facility,  or  an  ethanol  blending  plant 
which  is  operating  under  the  corporate, 
trade,  or  brand  name  of  a  gasoline 
refiner  or  any  of  its  maiketing 
subsidiaries,  the  following  parties  shall 
be  deemed  in  violation: 


(1)  The.  distributor  or  reseller,  except 
as  provided  In  paragraph  (m)(3)  of  this 
section; 

(2)  The  carrier  (if  any),  if  the  carrier 
caused  the  gasoline  to  violate  the 
applicable  standard: 

(3)  The  refiner  under  whose  corporate, 
trade,  or  brand  name  (or  that  of  any  of 
its  marketing  subsidiaries)  the 
distributor,  reseller,  or  ethanol  blender 
is  operating,  except  as  provided  in 
paragraph  (m)(4)  of  this  section;  and 

(4)  Tbe  ethanol  blender  (if  any)  at 
whose  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  (m)(6)  of  this  section. 

(j)  Violations  at  Unbranded 
Distributor  Facilities  or  Ethanol 
Blending  Plants.  Where  a  violation  of 
the  applicable  standard  set  fbrth  in 
paragraph  (b)  of  this  section  is  detected 
at  a  distributor  facility  or  an  ethanol 
blending  plant  not  operating  under  a 
refiner's  corporate,  trade,  or  brand 
name,  or  that  of  any  of  its  marketing 
subsidiaries,  the  following  parties  shall 
be  deemed  in  violation: 

(1)  The  distributor,  except  as  provided 
in  paragraph  (m)(3)  of  this  section; 

(2)  The  carrier  (if  any),  if  the  carrier 
caused  the  gasoline  to  violate  the 
applicable  standard; 

(3)  The  refiner  (if  he  is  not  an  ethanol 
blender)  at  whose  refinery  the  gasoline 
was  produced  or  the  importer  at  whose 
import  facility  the  gasoline  was 
imported,  except  as  provided  in 
paragraph  (m)(2)  of  this  section;  and 

(4)  The  ethanol  blender  (if  any)  at 
whose  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (m)(6)  of  this 
section. 

(k)  Violations  at  Branded  ReUiil 
Outlets  or  Wholesale  Purchaser- 
Consumer  Facilities.  Where  a  violation 
of  the  applicable  standard  set  forth  in 
paragraph  (b)  of  this  section  is  detected 
at  a  retail  outlet  or  at  a  wholesale 
purchaser-consumer  facility  displaying 
the  corporate,  trade,  or  brand  name  of  a 
gasoline  refiner  or  any  of  its  marketing 
subsidiaries,  the  following  parties  shall 
be  deemed  in  violation: 

(1)  The  retailer  or  wholesale 
purchaser-consumer,  except  as  provided 
in  paragraph  (m)(5)  of  this  section; 

(2)  The  distributor  and/or  reseller  (if 
any),  except  as  provided  in  paragraph 
(m)(3)  of  this  section; 
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(3)  The  carrier  (if  any),  if  the  carrier 
caused  the  gasoline  to  violate  the 
applicable  standard; 

(4)  The  refiner  whose  corporate,  trade, 
or  brand  name  (or  that  of  any  of  its 
marketing  subsidiaries)  is  displayed  at 
the  retail  outlet  or  wholesale  purchaser- 
consumer  facility,  except  as  provided  in 
paragraph  (m)(4)  of  this  section:  and 

(5)  The  ethanol  blender  (if  any)  at 
whose  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (m)(6)  of  this 
sec«on. 

[ .   '  'iolations  at  Unbranded  Retail 
OuUea  or  Wholesale  Purchaser- 
Consumer  Facilities.  Where  a  violation 
of  the  applicable  standard  set  forth  in 
paragraph  (b)  of  this  section  is  detected 
at  a  retail  outlet  or  at  a  wholesale 
purchaser-consumer  facility  not 
displaying  the  corporate,  trade,  or  brand 
name  of  a  refinery  or  any  of  its 
marketing  subsidiaries,  the  following 
parties  shall  be  deemed  in  violation: 

(1)  The  retailer  or  wholesale 
puixihaser-consimier,  except  as  provided 
in  paragraph  (m)(5)  of  this  section; 

(2)  The  distributor  (if  any),  except  as 
provided  in  paragraph  (m)(3]  of  this 
section; 

(3)  The  carrier  (if  any),  if  the  carrier 
caused  the  gasoline  to  violate  the 
applicable  standard;  and 

(4)  The  ethanol  blender  (if  any)  at 
whose  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (m)(6)  of  this 
section. 

(m)  Defenses.  (1)  In  any  case  in  which 
a  carrier  would  be  in  violation  under 
paragraph  (h)(1)  of  this  section,  the 
carrier  shall  not  be  deemed  in  violation 
if  he  can  demonstrate: 

(i)  Bills  of  lading,  invoices,  delivery 
tickets,  loading  tickets  or  other 
dociunents  from  the  refiner  or  importer 
at  whose  refinery  the  gasoline  was 
produced,  the  importer  at  whose  facility 
the  gasoline  was  imported,  or  the 
carrier,  reseller,  or  distributor  from 
whom  the  gasoline  was  received,  which 
represented  to  the  carrier  that  the 
gasoline  was  in  compliance  %vith  the 
applicable  standard  when  delivered  to 
the  carrier  and 

(ii)  Evidence  of  an  oversight  program 
conducted  by  the  carrier,  such  as 
periodic  sampling  and  testing  of 
incoming  gasoline,  for  monitoring  the 
volatility  of  gasoline  stored  or 
transported  by  that  carrier,  and 

(iii)  That  the  violation  was  not  caused 
by  the  carrier  or  his  employee  or  agent 

(2)  In  any  case  in  which  a  refiner  or 
importer  would  be  in  violation  under 
paragraphs  (h)(2)  or  U)(3)  of  this  section, 
the  refiner  or  importer  shall  not  be 


deemed  in  violation  if  he  can 
demonstrate: 

(i)  That  the  violation  was  not  caused 
by  him  or  his  employee  or  agent;  and 

(ii)  Tests  results,  performed  In 
accordance  with  the  sampling  and 
testing  methodologies  set  foi^  in 
Appendices  D  and  E  to  40  CFR  Part  80, 
which  evidence  that  the  gasoline 
determined  to  be  in  violation  was  in 
compliance  with  the  applicable  standard 
when  it  was  delivered  to  the  next  party 
in  the  distribution  system. 

(3)  In  any  case  in  which  a  distributor 
or  reseller  would  be  in  violation  under 
paragraphs  (i)(l),  (j)(l).  (k)(2).  or  0)(2),  of 
this  section,  the  distributer  or  reseller 
shall  not  be  deemed  in  violation  if  he 
can  demonstrate: 

(i)  That  the  violation  was  not  caused 
by  him  or  his  employee  or  agent;  and 

(ii)  Bills  of  lading,  invoices,  delivery 
tickets,  loading  tickets  or  other 
documents  from  the  refiner  at  whose 
refinery  the  gasoline  was  produced,  the 
importer  at  whose  facility  the  gasoline 
was  imported,  or  a  carrier,  reseller  or 
distributor  from  whom  the  gasoline  was 
received,  which  represented  to  the 
distributor  or  reseller  that  the  gasoline 
was  in  compliance  with  the  applicable 
standard  when  deUvered  to  the 
distributor  or  reseller;  and 

(iii)  Evidence  of  an  oversight  program 
conducted  by  the  distributor  or  reseller, 
such  as  periodic  sampling  and  testing  of 
gasoline,  for  monitoring  the  volatility  of 
gasoline  that  the  distributor  or  reseller 
sells,  supplies,  offers  for  sale  or  supply, 
or  transports. 

(4)  In  any  case  in  which  a  refiner 
would  be  in  violation  under  paragraphs 
(i)(3)  or  (k)(4)  of  this  section,  tiie  refiner 
shall  not  be  deemed  in  violation  if  he 
can  demonstrate  all  of  the  following: 

(i)  Test  results,  performed  in 
accordance  with  the  sampling  and 
testing  methodologies  set  forth  in 
Appendices  D  and  E  to  40  CFR  80  at  the 
refinery  at  which  the  gasoline  was 
produced,  which  evidence  that  the 
gasoline  determined  to  be  in  violation 
was  in  compliance  with  the  applicable 
standard  when  transported  from  the 
refinery;  and 

(ii)  That  the  violation  was  not  caused 
by  him  or  his  employee  or  agent;  and 

(iii)  That  the  violation: 

(A)  Was  caused  by  an  act  in  violation 
of  law  (oUier  than  the  Act  or  this  part), 
or  an  act  of  sabotage  or  vandalism, 
whether  or  not  such  acts  are  violations 
of  law  in  the  jurisdiction  where  Uie 
violation  of  the  requirements  of  this  part 
occiured,  or 

(B)  Was  caused  by  the  action  of  a 
reseller,  an  ethanol  blender,  or  a  retailer 
supplied  by  such  reseller  or  ethanol 
blender,  in  violation  of  a  contractual 


undertaking  imposed  by  the  refiner  on 
such  reseller  or  ethanol  blender 
designed  to  prevent  such  action,  and 
despite  reasonable  efforts  by  the  refiner 
(such  as  periodic  sampling  and  testing) 
to  insure  compliance  with  such 
contractual  obligation,  or 

(C)  Was  caused  by  the  action  of  a 
retailer  who  is  suppUed  directiy  by  the 
refiner  (and  not  by  a  reseller),  in 
violation  of  a  contractual  undertaking 
imposed  by  the  refiner  on  such  retailer 
designed  to  prevent  such  action,  and 
despite  reasonable  efforts  by  the  refiner 
(such  as  periodic  sampling  and  testing) 
to  insure  compliance  with  such 
contractual  obligation,  or 

(D)  Was  caused  by  the  action  of  a 
distributor  or  an  ethanol  blender  subject 
to  a  contract  with  the  refiner  for 
transportation  of  gasoline  from  a 
terminal  to  a  distributor,  ethanol 
blender,  retailer  or  wholesale  purchaser- 
consumer,  in  violation  of  a  contractual 
undertaking  imposed  by  the  refiner  on 
such  distributor  or  ethanol  blender 
designed  to  prevent  such  action,  and 
despite  reasonable  efforts  by  the  refiner 
(such  as  periodic  sampling  and  testing) 
to  insure  compliance  with  such 
contractual  obligation,  or 

(E)  Was  caused  by  a  carrier  or  other 
distributor  not  subject  to  a  contract  with 
the  refiner  but  engaged  by  him  for 
transportation  of  gasoline  from  a 
terminal  to  a  distributor,  ethanol 
blender,  retailer  or  wholesale  purchaser- 
consumer,  despite  reasonable  efforts  by 
the  refiner  (such  as  specification  or 
inspection  of  equipment)  to  prevent  such 
action,  or 

(F)  Occurred  at  a  wholesale 
purchaser-consumer  facility:  Provided, 
however,  that  if  such  wholesale 
purchaser-consumer  was  supplied  by  a 
reseller  or  ethanol  blender  the  refiner 
must  demonstrate  that  the  violation 
could  not  have  been  prevented  by  such 
reseller's  compliance  with  a  contractual 
undertaking  imposed  by  the  refiner  on 
such  reseller  as  provided  in  paragraph 
(m](4)(iii)(B)  of  this  section. 

(iv)  In  paragraphs  (m)(4)(iii)(A) 
through  (E)  of  this  section,  the  term 
"was  caused"  means  that  the  refiner 
must  demonstrate  by  reasonably 
specific  showings,  by  direct  or 
circumstantial  evidence,  that  the 
violation  was  caused  or  must  have  been 
caused  by  another. 

(5)  In  any  case  in  which  a  retailer  or 
wholesale  piut:haser-consumer  would 
be  in  violation  under  paragraph  (k)(l)  or 
(1)(1)  of  this  section,  the  retailer  or 
wholesale  purchaser-consumer  shall  not 
be  deemed  in  violation  if  he  can 
demonstrate  that  the  violation  was  not 
caused  by  him  or  his  employee  or  agent 
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(6)  In  any  case  in  which  an  ethanol 
blender  would  be  in  violation  under 
paragraphs  (h)(3),  (i)(4),  a)(4),  (k)(5)  or 
(1)(4)  of  this  section,  the  ethanol  blender 
shall  not  be  deemed  in  violation  if  he 
can  demonstrate: 

(i)  That  the  violation  was  not  caused 
by  him  or  his  employee  or  agent  and 

(U)  Bills  of  lading,  invoices,  delivery 
tickets,  loading  tickets  or  other 
documents  from  the  refiner  at  whose 
refinery  the  gasoline  was  produced,  the 
importer  at  whose  facility  the  gasoline 
was  imported,  or  the  carrier,  reseller,  or 
distributor  from  whom  the  gasoline  was 
received,  which  represented  to  the 
ethanol  blender  that  the  gasoline  to 
which  ethanol  was  added  was  in 
compliance  with  the  applicable  standard 
when  delivered  to  the  ethanol  blenders; 
and 

(iii)  Evidence  of  an  oversight  program 
conducted  by  the  ethanol  blender,  such 
as  periodic  sampling  and  testing  of 
gasoline,  for  monitoring  the  volatility  of 
gasoline  that  the  ethanol  blender  sells, 
suppUes,  offers  for  sale  or  supply,  or 
transports;  and 

(iv)  That  the  gasoline  determined  to 
be  in  violation  contained  no  more  than 
10  percent  ethanol  (by  volume)  when  it 
was  delivered  to  the  next  party  in  the 
distribution  system. 

(7)  In  paragraphs  (m)(l)(iii),  (m)(2)(i), 
(m)(3)(i),  (m)(4)(ii).  (m)(5),  and  (m)(6)(i) 
of  this  section  the  respective  party  must 
demonstrate  by  reasonably  specific 
showings,  by  direct  or  circumstantial 
evidence,  that  it  or  its  employee  or  agent 
did  not  cause  the  violation. 

{52.138    Conformity  procadufM. 

(a)  Purpose.  The  purpose  of  this 
regulation  is  to  provide  procedures  as 
part  of  the  Arizona  carbon  monixide 
implementation  plans  for  metropolitan 
transportation  plaiming  organizations 
(MPOs)  to  use  when  determining 
conformity  of  transportation  plans, 
programs,  and  projects.  Section  176(c)  of 
Uie  Clean  Air  Act  (42  U.S.C.  7506(c)) 
prohibits  MPOs  from  approving  any 
project  program,  or  plan  which  does  not 
conform  to  an  implementation  plan 
approved  or  promulgated  under  section 
110. 

(b)  DefiniMons. 

(1)  Apflioable  implementation  plan  or 
applicable  plan  means  the  portion  (or 
portions)  of  the  implementation  plan,  or 
most  recent  revision  thereof,  which  has 
been  approved  under  section  110  of  the 
Qean  Air  Act  42  U.S.C  74ia  or 
promulgated  imder  section  110(c)  of  the 
CAA.  42  U.S.C.  7410(c). 

(2)  Carbon  monoxide  national 
ambient  air  quality  standard  (CO 
NAAQS)  means  the  standards  for 
carbon  monoxide  promulgated  by  the 


Administrator  under  section  109, 42 
U.S.C.  7409.  of  the  Qean  Air  Act  and 
found  in  40  CFR  50.8 

(3)  Cause  means  resulting  in  a 
violation  of  the  CO  NAAQS  in  an  area 
which  previously  did  not  have  ambient 
CO  concentrations  above  the  CO 
NAAQS. 

(4)  Contribute  means  resulting  in 
measurably  higher  average  8-hour 
ambient  CO  concentrations  over  the 
NAAQS  or  an  increased  number  of 
violations  of  the  NAAQS  in  an  area 
which  currentiy  experiences  CO  levels 
above  the  standard. 

(5)  Metropolitan  planning 
organization  (MPO)  means  the 
organization  designated  under  23  U.S.C 
134  and  23  CFR  part  450.106.  For  the 
specific  purposes  of  this  regulation. 
MPO  means  either  the  Maricopa 
Association  of  Governments  or  the  Pima 
Association  of  Governments. 

(6)  Nonattainment  area  means  for  the 
specific  purpose  of  this  regulation  either 
the  Pima  County  carbon  monoxide 
nonattainment  area  as  described  in  40 
CFR  81.303  or  the  Maricopa  County 
carbon  monoxide  nonattainment  area  as 
described  in  40  CFR  81.303  (i.e.,  the 
MAG  urban  planning  area). 

(7)  Transportation  control  measure 
(TCM)  means  any  measure  in  an 
applicable  implementation  plan  which  is 
intended  to  reduce  emissions  &t>m 
transportation  sources. 

(8)  Transportation  improvement 
program  (TIP)  means  the  staged 
multiyear  program  of  transportation 
improvements  including  an  aimual  (or 
biennial)  element  which  is  required  in  23 
CFR  part  450. 

(9)  Unified  planning  work  program  or 
"UPWP*  means  the  program  required  by 
23  CFR  450.10B(c)  and  endorsed  by  the 
metropolitan  planning  organization 
which  describes  urban  transportation 
and  transportation-related  planning 
activities  anticipated  in  the  cu«a  during 
the  next  1-  to  2-year  period  including  the 
planning  work  to  be  performed  with 
federal  planning  assistance  and  with 
funds  available  under  the  Urban  Mass 
Transportation  Act  (49  U.S.C)  section  9 
or  9A.  UPWPs  are  also  known  as  overall 
woric  programs  or  OWPs. 

(c)  Applicability.  These  procedures 
shall  apply  only  to  the  Maricopa 
Association  of  Governments  in  its  role 
as  the  designated  metropolitan  plaiming 
organization  for  Maricopa  County, 
Arizona,  and  the  Pima  Association  of 
Governments  in  its  role  as  the 
designated  metropolitan  planning 
organization  for  Pima  County,  Arizona. 

(d)  Procedures. 

(1)  Transportation  Plans  and 
Transportation  Improvement  Programs. 


(i)  Documentation.  The  MPO  shall 
prepare  for  each  transportation  plan  and 
program  (except  for  the  imified  planning 
work  program),  as  part  of  the  plan  or 
program,  a  report  documenting  for  each 
plan  and  program  the  following 
information: 

(A)  the  disaggregated  population 
projections  and  employment  which  were 
assumed  in: 

(i)  the  applicable  plan,  and 

(2)  the  transportation  plan/program; 

(B)  the  levels  of  vehicle  trips,  vehicle 
miles  traveled,  and  congestion  that 
were: 

(1)  assumed  in  the  applicable  plan, 
and 

(2)  expected  to  result  from  the 
implementation  of  the  plan/program  • 
over  the  period  covered  by  the 
applicable  plan  considering  any  growth 
likely  to  result  from  the  implementation 
of  the  plan/ program; 

(C)  for  each  major  transportation 
control  measure  in  the  applicable 
implementation  plan; 

[1)  the  TCM's  implementation 
schedule  and,  if  determined  in  the 
applicable  plan,  expected  effectiveness 
in  reducing  CO  emissions, 

[2]  the  TCM's  current  implementation 
status  and.  if  feasible,  its  current 
effectiveness  in  reducing  CO  emissions, 
and 

(J)  actions  in  the  plan/program  which 
may  beneficially  or  adversely  affect  the 
implementation  and/or  effectiveness  of 
the  TCM; 

(D)  the  CO  emission  levels  resulting 
from  the  implementation  of  the  plan/ 
program  over  the  period  covered  by  the 
applicable  plan  considering  any  growth 
likely  to  result  from  the  implementation 
of  the  plan/program;  and 

(E)  the  ambient  CO  concenti^tion 
levels,  micro-scale  and  regional 
resulting  from  the  implementation  of  the 
plan/program  over  the  period  covered 
by  the  applicable  plan  considering  any 
growth  likely  to  result  from  the 
implementation  of  the  plan  or  program. 

(ii)  Findings.  Prior  to  approving  a 
transportation  plan/program,  the  MPO 
shall  determine  if  the  plan/program 
confonu  to  the  applicable 
implementation  plan.  In  making  this 
determination,  the  MPO  shall  make  and 
support  each  of  the  following  findings 
for  each  transportation  plan  and 
program  using  the  information 
documented  in  paragraph  (d)(l)(i)  of  this 
section: 

(A)  that  implementation  of  the 
transportation  plan/program  will 
provide  for  the  implementation  of  TCMs 
in  the  applicable  plan  on  the  schedule 
set  forth  in  the  applicable  plan; 
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(B)  dut  CO  enaiMioo  kvelt. 
micKMcal*  and  re^onal.  rewiting  from 
the  impleiiMntatkni  of  the  plan/program 
will  oot  delay  attainment  or 
achievement  of  any  interim  emission 
reductions  needed  for  attainment  and/or 
interfere  with  maintenance  of  the  CO 
NAAQS  tliroughoat  the  nonattainment 
area  during  the  period  covered  by  the 
applicable  plan:  and 

(C)  that  implementation  of  the  plan/ 
program  would  not  cause  or  contribute 
to  a  violation  of  the  CO  NAAQS 
anywhere  within  the  nonattainment 
area  during  the  period  covered  by  the 
applicable  plan. 

(2)  Amendments  to  a  Transportation 
Plan  or  Transportation  Implementation 
Program.  Prior  to  approving  any 
amendment  to  a  transportation  plan  or 
program,  the  MPO  shall  first  determine 
that  the  amendment  does  not 
substantially  change  the  information 
provided  under  paragraph  (d)(l](i]  of 
this  section  and  does  not  change  die 
findings  in  paragraph  (d}(l)(ii)  of  this 
section  with  respect  to  the  original  plan 
or  program. 

(3)  Transportation  Projects.  As  part  of 
any  individual  transportation  project 
approval  made  by  the  MPO.  the  MPO 
shall  determine  whether  the  project 
conforms  to  the  applicable 
implementation  plan  using  the  following 
procedure: 

(i)  For  projects  from  a  plan  and  TIP 
that  has  been  found  to  conform  under 
procedures  in  paragraph  (d)(l]  of  this 
section  within  the  last  three  years  or 
from  a  Plan  or  TIP  amendment  that  has 
been  found  to  conform  under  procedures 
in  paragraph  (d](2)  of  this  section  in  the 
past  three  years,  the  MPO  shall 
doomient  as  part  of  the  approval 
document: 

(A)  the  TIP  project  number 

(B)  whether  the  project  is  an  exempt 
project  as  defined  in  paragraph  (e)  of 
this  section;  and 

(C)  whether  the  design  and  scope  of 
the  project  has  changed  significantly 
from  the  design  and  scope  of  the  project 
as  described  in  the  conforming  TIP: 

(1)  If  the  design  and  scope  of  the 
project  has  not  changed  significantly. 


the  MPO  may  find  the  project 
conforming:  or 

[2]  If  the  design  and  scope  of  the 
project  has  changed  significantly  or  the 
design  and  scope  of  the  project  could 
not  be  determined  from  the  TIP.  the 
MPO  shall  use  the  procedures  in 
paragraph  (d)(3)(ii)  of  this  section  to 
determine  if  the  project  conforms  to  the 
applicable  implementation  plan. 

(ii)  For  projects  not  exempted  under 
paragraph  (ej  of  this  section  and  not  in  a 
plan  or  a  TIP  that  has  been  found  to 
conform  under  procedures  in  paragraph 
(d)(1)  of  this  section  within  the  last  three 
years: 

(A)  Documentation.  The  MPO  shall 
document  as  part  of  the  approval 
docimient  for  each  such  project: 

[1)  the  disaggregated  population  and 
employment  projections,  to  the  extent 
they  are  used  in 

(/)  the  applicable  plan,  and 

[ii]  designing  and  scoping  the  project; 

[2\  the  levels  of  vehicle  trips,  vehicle 
miles  traveled,  and  congestion  that  are 

[i]  assumed  in  the  applicable  plan, 
and 

{ii)  expected  to  result  over  the  period 
covered  by  the  applicable  plan  from  the 
construction  of  the  project  considering 
any  growth  likely  to  result  from  the 
project; 

(J)  for  each  transportation  control 
measure  in  the  applicable  plan  likely  to 
be  affected  by  the  project: 

[i]  its  implementation  schedule  and 
expected  emission  reduction 
effectiveness  from  the  applicable  plan, 

(ii)  its  current  implementation  status 
and.  if  feasible,  its  current  effectiveness, 
and 

(iii)  any  actions  as  part  of  the  project 
which  may  beneficially  or  adversely 
affect  the  implementation  and/or 
effectiveness  of  the  TCM; 

(4)  CO  emission  levels  which  will 
result  from  the  project  over  the  period 
covered  by  the  applicable  plan 
considering  any  growth  likely  to  result 
from  the  project;  and 

(5)  ambient  CO  concentration  levels 
which  will  result  from  the  project  over 
the  period  covered  by  the  applicable 
plan  considering  any  growth  likely  to 
result  from  the  project 


(B)  Findings.  Prior  to  approving  any 
transportation  project,  the  MPO  shall 
determine  if  the  project  conforms  to  the 
applicable  implementation  plan.  In 
making  this  determination,  the  MPO 
shall  make  and  support  the  following 
findings  for  each  project  using  the 
infonnation  documented  in  paragraph 
(d)(2)(iiKA)  of  this  section: 

[1)  that  the  project  will  provide  for  the 
implementation  of  TCMs  affected  by  the 
project  on  the  schedule  set  forth  in  the 
applicable  plan: 

[2)  that  CO  emission  levels, 
microscale  and  regional,  resulting  from. 
the  implementation  of  the  project  during 
the  period  covered  by  the  applicable 
plan  will  not  delay  attainment  or  any 
required  interim  emission  reductions 
and/or  interfere  with  maintenance  of 
the  CO  NAAQS  in  an  area  substantially 
affected  by  the  project; 

[3)  that  the  project  will  not  cause  or 
conbibute  to  a  violation  of  the  CO 
NAAQS  during  the  period  covered  by 
the  applicable  plan  near  the  project;  and 

[4)  that  the  projected  emissions  from 
the  project,  when  considered  together 
with  emissions  projected  for  the 
conforming  plan  and  program  within  the 
nonattainment  area,  do  not  cause  the 
plan  and  program  to  exceed  the 
emission  reduction  projections  and 
schedules  assigned  to  such  plans  and 
programs  in  the  applicable 
implementation  plan. 

(e)  Exempt  Projects. 

An  individual  project  is  exempt  from 
the  requirements  of  para^aph  (d)  of  this 
section  if  it  is: 

(1)  located  completely  outside  the 
nonattainment  area; 

(2)  a  safety  project  which  is  included 
in  the  statewide  safety  improvement 
program,  will  not  alter  the  functional 
traffic  capacity  or  capability  of  the 
facility  being  improved,  and  does  not 
adversely  affect  the  TCMs  in  the 
applicable  plan; 

(3)  a  transportation  control  measure 
from  the  approved  applicable  plan;  or 

(4)  a  mass  transit  project  funded 
under  the  Urban  Mass  Transportation 
Act,  49  U.S.C. 

[FR  Doc.  91-2800  Piled  3-»-01: 8:45  am] 
■lUJNO  COOC  W«0-M.M 


Monday 
February  11,  1991 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  81.  S2,  and  60 
[AO-fRL  3646-1] 
RINM60-ACM 

Bianaaniaof  rw  lui  inanoe  for  iww 
Stationary  Souroaa;  Municipal  Waata 
Combuatora 

AOeNCV:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 


r  A  consent  decree  required 
the  Administrator  of  the  EPA  to  sign 
proposed  standards  for  new  munidpal 
waste  combustors  (MWCs)  by 
November  3a  1989.  The  standards  were 
signed  on  schedule  and  were  published 
in  the  Federal  Register  on  December  20, 
1989.  (54  FR  52251)  The  proposed 
standards  applied  to  all  new  MWCs. 
Following  proposal.  EPA  held  various 
public  hearings,  reviewed  public 
comments,  and  revised  the  standards  as 
appropriate.  The  consent  decree  also 
required  the  Administrator  to  sign  final 
stand^s  by  December  31, 1990.  On 
December  27, 1990,  EPA  flled  a  request 
for  a  modification  of  the  consent  decree 
to  extend  until  January  31, 1991  the 
deadline  for  issuing  the  final  standards. 
The  court  denied  that  motion  but 
extended  the  deadline  until  January  11, 
1991.  This  action  complies  with  that 
requirement 

On  November  15, 1990,  the  Clean  Air 
Act  (CAA)  Amendments  of  1990  became 
law,  and  they  Included  among  other 
things,  a  new  section  129  that  applies  to 
solid  waste  incinerators.  Section  129 
applies  to  a  range  of  solid  waste 
incinerators  including  MWCs.  medical 
waste  indneraton.  Infectious  waste 
incinerators,  and  indiistrial  waste 
incinerators.  For  MWCs,  section  129 
directs  that  the  standards  be  broadened 
beyond  their  present  form  in  a  number 
of  ways  and  specifies  the  schedule  for 
revision.  First,  section  129  included  a 
savings  clause  authorizing  EPA  to  issue 
standards  under  the  deadlines  set  forth 
in  the  consent  decree  in  State  of  New 
York  et  aJ.  v.  ReilJy,  (No.  89-1729 
D.D.C)  but  limiU  applicability  of  those 
standards  to  combustion  units  with 
capacities  greater  dian  225  megagrams 
per  day  (Mg/day)  (250  tons  per  day 
[tpd]).  Today's  action  complies  with  the 
terms  of  the  consent  decree.  As  directed 
by  the  Statement  of  Managers  to  the 
CAA  Amendments  of  199a  EPA  has 
made  minor  changes  to  this  rule  to 
ensure  that  it  is  not  in  direct  conflict 
with  any  provision  of  section  129.  The 
changes  are  noted  below.  Second. 
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section  129  directs  the  EPA  to  review 
and  revise  today's  standards  wtthfai  < 
year,  to  be  foOy  consistent  with  sactton 
129.  This  will  result  in  a  number  of 
additions  to  or  revisions  of  the 
standards  being  promulgated  today 
including  the  addition  of  numerical 
emission  limits  for  mercury,  cactadum. 
and  lead.  Third,  section  129  directs  diat 
standards,  fully  consistent  with  section 
129,  be  promulgated  for  MWCs  of  laas 
than  or  equal  to  225  Mg/day  (250  tpd) 
unit  capacity  within  2  years.  Subaaqnent 
Federal  Renter  notices  will  address 
these  other  rulemakings. 

The  standards  being  promulgated 
today  are  based  on  the  Adminlrtrator's 
determination  that  emissions  from 
MWCs  cause  or  contribute  significandy 
to  air  pollution  which  may  reasonably 
be  anticipated  to  endanger  pnbUc  health 
or  welfare.  The  intended  affect  of  ^ese 
standards  is  to  require  new,  modified, 
and  reconstructed  MWCs  to  coBtfol 
emissions  to  the  level  achievable  by  the 
best  demonstrated  system  of  cootinaoas 
emission  reduction,  considering  costs, 
nonair  quality  health  and  environmental 
impacts  and  energy  requirements. 
Emission  guidelines  that  are  to  be  need 
by  State  agencies  to  develop  regnlations 
for  existing  MWCs  are  also  being 
promulgated  in  a  separate  section  of 
today's  Federal  Rej^ter. 

imcnvt  DATK  August  12, 1991.* 

Under  section  307(b)(1)  of  die  CAA  of 
1977,  Judicial  review  of  the  actions  taken 
by  this  notice  is  available  only  by  the 
filing  of  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  wiUiin  60  days  of 
today's  publication  of  this  rule.  Under 
section  307(b)(2)  of  the  CAA.  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  dvil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

Incorporatjon  by  Reference:  The 
incorporation  by  reference  of  certain 
publications  in  this  new  source 
performance  standard  (NSPS),  including 
the  American  Society  of  Mechankal 
Engineers  (ASME)  Standard  for  the 
Qualification  and  Certification  of 
Resource  Recovery  Facility  Operators 
and  ASME  Power.Test  Codes  4  and  la 
is  approved  by  the  Director  of  the  OflBoe 
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of  the  Federal  Register  as  of  August  1-2. 
1»1. 

aoOMSaas:  Background  Information 
Documents.  The  background 
information  documents  (BID's)  for  the 
promulgated  standards  may  be  obtained 
from  the  U.S.  EPA  Library  (MD-3S). 
Research  Triangle  Paiic.  North  Carolina 
tTTll.  telephone  number  (919)  541-2777, 
or  ttam  National  Technical  IxJormation 
Sarvioes,  5286  Port  Royal  Road, 
Springfield,  Virginia  22161. 

The  primary  promulgation  BID  is 
oitided:  "Municipal  Waste  Combustion: 
Background  Information  for 
ftomulgated  Standards  and 
Gaidalines — Summary  of  Public 
Comments  and  Responses"  (EPA-450/3- 
•1-004,  December  1990).  This  document 
contains:  (1)  A  summary  of  all  die  public 
comments  made  on  the  proposed 
standards  and  die  Admhiistrator's 
response  to  the  comments,  (2)  a 
summary  of  the  changes  made  to  the 
standards  since  proposal,  and  (3)  the 
final  Environmental  Impact  Statement, 
which  summarizes  the  impacts  of  the 
standards.  An  appendix  to  this 
document  contains  further  analyses  of 
emission  data  gathered  after  proposal  of 
the  standards. 

An  additional  background  document 
providing  support  for  the  promulgated 
standards  is  "Air  Pollutant  Emission 
Standards  and  Guidelines  for  Municipal 
Waste  Combustors:  Revision  and 
Update  of  Economic  Impact  Analysis.** 
EPA-4S0/3-«l-003,  November  19ga 
Also  available  is  an  EPA  report  entided 
*l^unicipal  Waste  Combustion: 
Background  Information  for  Materials 
Separation."  EPA-450/3-90-021, 
December  199a 

The  fiill  set  of  BID's  for  diis 
rulemaking  includes  both  the 
promulgation  BID's  listed  above  and  the 
proposal  BID'S  listed  on  page  52252  of 
the  December  20, 1969,  Federal  Register 
and  cited  at  the  beginning  of  section  VI 
below.  These  and  all  other  documents 
associated  with  this  rulemaking  are 
contained  in  Docket  No.  A-89-08. 

Docket  A  docket.  No.  A-89-08. 
containing  information  considered  by 
EPA  in  the  development  of  the 
standards  is  available  for  public 
inflection  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  the 
EPA's  Air  Docket,  room  Ml50a  U.S. 
EPA.  401 M  Street  SW.,  Washington, 
DC  2048a  A  reasonable  fee  may  be 
charged  for  copying. 


I  naVTMR  »OailATIOM  CONTACTS 
Mr.  Walter  R  Stevenson  at  (919)  541- 
SIM  or  hk.  Fred  L  Porter  at  (919)  541- 
,  Standards  Development  Branch, 
I  Standards  Division  (MD-13], 
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U.8.  EPA.  Research  Triangle  Park.  North 
Carolina  27711. 

auaauDMNTARV  mpoNMATiON:  Hie 
following  outline  is  provided  to  aid  hi 
locating  information  in  the  introductory 
text  (preamble)  to  die  final  standards. 

L  Backgronnd 

n.  Summaiy  of  the  Standards 

A.  Source  Category  and  Polhitants  to  be 
Regulated 

B.  Best  Demonstrated  Tedmokigy. 

C.  The  Standards. 

D.  Performance  Testing  and  Monitoring 
Requirements. 

E.  Reporting  and  Recordkeeping, 
m  Environmental  Impacts 

A  Air. 

E  Water  and  Solid  Waste. 

IV.  Energy  Impacts 

V.  Cost  Impacts 

VL  Economic  Impacts 
Vn.  Public  Participation 
VIIL  Major  Areas  of  Comment  Resulting  in 
Changes  in  the  Standards 
A  Applicability  and  Plant  Capacity 

Determination. 
&  Materials  Separation  Requirements. 
C  Standards  for  Munidpal  Waste 

Combustor  Emissions. 
D.  Standards  for  Nitrogen  Oxides 


B.  Prevention  of  Significant  Deterioration 

Significance  Levels. 
DC  Major  Areas  of  Comment  Not  Leading  to 

Changes  in  die  Standards 
A  Standards  for  Municipal  Waste 

Combustor  Emissions:  Tedmology  versus 

Health  Based  Standards. 
E  Total  Dioxins/Furans  versos  Toxicity 

Equivalents. 
C  Add  Gas  Compliance. 
D.  Mercury  Emissions. 
X.  Administrative 
A  Docket 

B.  Qean  Air  Act  ftocednral  Requirements. 
C  Office  of  Management  and  Bod^t 

Reviews. 
D.  Regulatory  Flexibility  Act  Compliance. 

This  notice  deals  only  widi  die  NSPS 
for  new,  modified,  or  reconstructed 
MWCs  esUblished  under  section  111(b) 
of  the  CAA.  A  separeta  notice  in  todajr's 
Federal  Register  pronmlgates  emission 
guidelines  for  existing  MWCs  under 
section  111(d)  of  die  CAA. 

L  Background 

The  regulatory  interest  in  municipal 
waste  combustors  (MWCs)  can  be 
traced  to  the  1971  new  source 
performance  standard  (NSPS)  for 
particulate  matter  (PM)  emissions  from 
municipal  incineraton  larger  than  45 
Mg/day  (50  tons/day)  c^mcity 
developed  under  section  111(b)  of  the 
Clean  Air  Act  (CAA)  of  1870  (40  CFR 
part  8a  subpart  E).  SissOariy.  to  1886  a 
PM  standard  was  promulgated  for 
Indus  tiial-commerdal-institutiaiaal 
steam  generating  units  largw  dian  28 
MW  (100  milUon  Btu/  how)  heat  input 
capacity  combusting  a  numba  of  hiels 


including  munic^  solid  waste  (MSW) 
(40  CFR  part  ea  subpart  Db).  The 
subpart  Db  PM  standard  was  more 
restrictive  than  the  1971  standard. 
MWCs  constructed  after  June  19. 1984 
and  that  are  equimted  with  steam 
generating  units  and  process  roughly  225 
Mg/day  (250  tons/day)  or  more  of 
municipal  waste  per  MWC  (which  is 
approximately  equivalent  to  100  million 
Btu /hour)  are  subject  to  the  subpart  Db 
NSPS.  The  subpart  E  and  Db  standards, 
however,  were  developed  to  control 
emissions  of  PM  and  do  not  address 
control  of  toxic  organics  or  health 
concerns  specific  to  toxic  organics  or 
other  components  of  MWC  emissions. 

In  section  102  of  the  1984  Hazardous 
and  Solid  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  Congress  directed  EPA  to 
prepare  a  report  on  the  magnitude  of 
dioxin  risks  fit)m  MWCs  and  to  identify 
ways  in  which  dioxin  emissions  could 
be  minimized.  In  addition,  during  1984 
and  1985,  the  EPA's  Office  of  Air  and 
Radiation  (OAR),  in  the  course  of 
assessing  candidate  air  toxics,  identified 
MWCs  as  a  potential  source  category  of 
concern.  In  June  1085,  the  Administrator 
announced  the  National  Air  Toxics 
Strategy,  which  included  the 
commitment  to  regulate  source 
categories  of  widespread  national 
concern  and  give  high  priority  to  those 
that  emit  mtiltiple  pollutants  such  as 
MWCs.  In  adcfition  to  the  above- 
mentioned  regulatory  activities,  on 
August  5, 198a  the  Natural  Resources 
Defense  Council  (NROC)  and  die  States 
of  New  Yoriu  Rhode  Island,  and 
Connecticut  petitioned  the 
Administrator  of  EPA  to  regulate  air 
emissions  from  MWCs  under  sections 
111  and  112  of  die  CAA. 

In  response  to  the  Congressional 
directive,  and  as  part  of  the  OAR's  air 
programs,  EPA  prepared  a  Report  to 
Congress  that  was  issued  in  June  1987. 
This  nine-volume  report  presented  a 
compilation  of  the  available  information 
on  MWCs  biclndingfaidustry 
characteristics,  emission  data,  health 
risks,  control  technologies,  and  costs  of 
control.  It  provided  the  technical  basis 
for  the  1987  decision  for  additional 
regulation  of  air  emissions  finom  MWCs. 

On  July  7, 1987,  an  advanced  notice  of 
proposed  rulemaking  (ANPRM)  was 
published  in  die  Federal  Register  (52  FR 
25339)  where  EPA  announced  its 
preliininary  determination  to  regulate 
new  and  existing  MWCs  under  sections 
111(b)  and  111(d)  of  die  CAA. 
respectively.  "The  schedule  annoimced  in 
die  Federal  Register  for  these  ections 
called  for  proposal  of  NSPS  for  new 
MWCs  and  issuance  of  draft  111(d) 
emission  guidelines  for  existing  MWCs 


by  November  1980  and  imnnnlgation  by 
December  VKO.  The  Administrator 
determined  that  MWCs  should  be 
regulated  under  section  111  because:  (1) 
MWC  emissions  may  reasonably  be 
anticipated  to  contribute  to  the 
endangerment  of  public  health  and 
welfare;  (2)  the  range  of  health  cmd 
welfare  effects  and  the  range  and 
uncertainties  of  estimated  cancer  risks 
do  not  warrant  listing  of  MWC 
emissions  as  a  hazardous  air  pollutant 
under  section  112;  (3)  section  112  could 
not  be  used  to  address  particular 
constituents  or  subgroups  of  emissions 
including  lead  and  hydrogen  chloride 
(HCl),  and  (4)  die  development  of 
emission  guidelines  for  existing  MWCs 
under  section  111(d)  would  permit  a 
more  thorough  evaluation  of  existing 
MWCs  at  die  State  level  dian  would  be 
feasible  in  a  general  rulemaking  at  the 
Federal  level.  (Under  section  111(d). 
States  develop  standards  based  on  the 
EPA  guidelines).  Some  States  already 
have  adopted  or  are  developing  their 
own  MWC  regulations.  That  preliminary 
determination  was  reiterated  in  the 
December  2a  1989  notices  of  {xoposed 
rulemaking.  By  this  action.  EPA  makes  a 
final  determination  that  regulation  of  air 
emissions  of  MWCs  under  section  111 
(b)  and  (d)  is  appropriate.  Moreover, 
EPA  notes  that  the  CAA  Amendments  of 
1990  support  that  conclusion.  First,  the 
entire  scheme  of  regulating  pollutants 
under  section  112  has  been  changed  and 
now  establishes  technology-based 
standards  for  hazardous  air  pollutants 
as  a  principal  regulatory  tool.  Second, 
section  129  directs  EPA  to  issue 
technology  based  standards  for  MWCs 
under  that  section  and  section  111  of  the 
Act  for  MWCs.  Accordingly,  EPA  has 
granted  petitionere'  request  to  establish 
standards  under  section  111  but  has 
denied  the  request  to  establish  health 
based  standards  under  the  prior  vereion 
of  section  112. 

n.  Summaiy  (rf  the  Standards 

Standards  of  performance  for  new 
souroes  establii^ed  imder  section  111  of 
die  CAA  reflect: 

*  *  *  appbcation  of  die  best  technological 
system  of  contiiiBoas  emission  redaction 
which  (taldng  into  consideration  the  cost  of 
achieving  sudi  emission  reducbon.  any 
nonair  quality  health  and  environmental 
impad  and  energy  requirements)  tlie 
Administrator  determines  has  been 
adequately  demonstrated  (section  111(a)(1)}. 

For  convenience,  this  will  be  referred  to 
as  "best  demonstrated  technology 
(BDT)."  The  standards  for  MWCs, 
based  on  this  best  demonstrated 
technology,  are  summarized  in  this 
section.  The  standards,  as  set  forth 
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below,  represent  the  Administrator's 
determination  as  to  what  constitutes 
best  demonstrated  technology  for  this 
source  category. 

A.  Source  Category  and  Pollutants  To 
Be  Regulated 

The  final  standards  limit  air  emissions 
from  each  new,  modified,  or 
reconstructed  MWC  unit  having  a 
capacity  to  combust  over  225  Mg/day 
(250  tpd)  of  municipal  solid  waste 
(MSW).  The  unit  design  capacity  of  each 
municipal  waste  combustion  unit 
MWC's  for  which  construction, 
modification,  or  reconstruction 
commenced  after  December  20, 1989,  is 
considered  in  determining  whether  an 
MWC  unit  is  subject  to  the  NSPS. 
Existing  MWC's  (i.e..  those  that 
commenced  construction  on  or  prior  to 
December  20. 1969)  are  not  covered 
under  the  NSPS.  but  existing  MWC's 
with  unit  capacities  greater  than  225 
Mg/day  (250  tpd)  would  be  covered 
under  the  final  emission  guidelines 
pubhshed  today  elsewhere  in  today's 
Federal  Register. 

An  MWC  unit  is  defined  as  any 
facility  that  combusts  any  MSW. 
Municipal  waste  combustion  includes 
the  burning  (and  pyrolysis)  of  MSW  in 
any  type  of  equipment,  including 
equipment  with  or  without  heat 
recovery.  The  definition  of  MSW  has 
been  revised  and  clarified  in  the  final 
standards.  Municipal  solid  waste  is 
defined  as  either  a  mixture  or  a  single 
item  stream  of  household,  commercial, 
and/or  institutional  discards.  This 
would  include  materials  such  as  paper, 
wood,  yard  wastes,  plastics,  leather, 
rubber,  glass,  metals,  and  other 
combustible  and  noncombustible 
materials.  The  MSW  definition  includes 
household  discards  as  well  as  discards 
from  institutional  and  commercial 
sources,  but  does  not  include  industrial 
process  or  manufacturing  discards, 
segregated  medical  waste,  or 
construction  debris.  The  MSW  also 
includes  refuse-derived  fuel  (RDF), 
which  is  solid  waste  that  is  shredded 
and  classified  by  size  (or  pelletized) 
before  combustion. 

Cofired  combustors  that  combust  a 
fuel  feed  stream,  30  percent  or  less  of 
the  weight  of  which  is  comprised,  in 
aggregate,  of  MSW  or  RDF,  are  not 
subject  to  the  standards,  and  are 
required  only  to  submit  reports  of  the 
amount  of  MSW  and  other  fuels 
combusted.  The  exclusion  of  cofired 
combustors  from  the  standards  results 
from  requirements  of  the  CAA 
Amendments  of  1990. 

The  final  standards  regulate  two  air 
pollutants  under  section  lll(b]  of  the 
CAA:  (1)  MWC  emissions  and  (2) 


nitrogen  oxides  (NOJ.  Municipal  waste 
combustor  emissions  are  a  composite 
pollutant  comprised  of  MWC  organics, 
MWC  acid  gases,  and  MWC  metals 
emissions.  In  addition  to  emission  limits, 
the  standards  also  include  combustor 
operating  standards,  provisions  for 
certification  of  key  MWC  personnel  and 
training  of  other  MWC  personnel.  Table 
1  presents  the  final  standards  applicable 
to  new,  modified,  and  reconstructed 
MWC's. 

Table  1— Summary  of  the  Standards 
FOR  Municipal  Waste  Combustors 

[Subpart  Ea] 

Applicability 

The  NSPS  apply  to  MWCi  »vith  unit 
capacities  above  225  Mg/day  that  combust 
residential  commercial  and/or  institutional 
discards.  Industrial  discards  are  not  covered 
by  the  NSPS. 

Good  Combustion  Practices 

•  Maximum  load  level  demonstrated 
during  dioxin/furan  perfonnance  test 

•  Maximum  PM  control  device  inlet 
tempera t\u«  demonstrated  during  dioxin/ 
furan  perfonnance  test 

•  CO  level  (averaging  time)  as  follows: 

Modular  starved  and  excess  air  MWC's — SO 

ppmv  (4  hour) 
Mass  bum  waterwall  and  refractory 

MWCs— 100  ppmv  (4  hour) 
MWC's  using  fluidized  bed  combustion— 100 

ppmv  (4  hour) 
Mass  bum  rotary  waterwall  MWC's — ^100 

ppmv  (24  hour) 
RDF  stokers  ISO  ppmv— (24  hour) 
Coal/RDF  mixed  hiel-fired  MWCs— ISO 

ppmv  (4  hour) 

•  ASME  or  State  certification  for  MWC 
supervisors.  Operator  training  and  training 
manual  for  other  MWC  personnel. 

AflVC  Organic  Emissions  (Measured  as  total 
dioxins/furans) 

•  Dioxins/furans** — 30ng/dscm. 

•  Basis— GCP.  spray  dryer,  and  fabric 
filter. 

MWC  Metal  Emissions  (Measured  as  PM)* 

•  Dioxins/furans**— 30  ng/dacm. 

•  PM — 34mg/dscm. 

•  Opacity — 10  percent  (O-minute  average). 

•  Basis — fabric  filter. 

MWC  Acid  Gas  Emissions  (Measured  as  SOi 
andHCir 

•  SOi— 60  percent  or  30  ppmv  (24  hour). 

•  HCl — 65  percent  reduction  or  25  ppmv. 

•  Basis — spray  dryer  and  fabric  filter. 

Nitrogen  Oxides  Emissions^ 

•  NO, — 180  ppmv  (24  hour). 

•  Basis — selective  noncatalytic  reduction. 

Monitoring  Requirements 

•  SOi — CEMS,  24-hour  geometric  mean. 


*  All  emittion  levels  are  at  7  percent  Oi.  dry 
baits. 

*  Dioxint/furans  meiiured  ■■  Iota!  letra-through- 
octa-chlofinated  dibenzo-p-dioxint  and 
dibenzofurana.  and  not  at  loxic  eqaivalenls. 


•  NO^— CEMS,  24-hour  arithmetic  average. 

•  Opacity — CEMS,  e-minute  average. 

•  CO,  load,  temperature— CEMS.  4  or  24- 
hour  average. 

•  I^.  dioxiiu/furans,*andHCl— Annial 
stack  test 

B.  Best  Demonstrated  Technology 

The  emission  limits  in  the  final 
standards  are  based  on  the  best 
demonstrated  technology  for  MWC's 
that  have  a  unit  capacity  to  combust 
greater  than  225  Mg/day  (250  tpd)  of 
MSW.  Physical  or  operational  changes 
to  an  existing  MWC  to  comply  with  the 
emission  guidelines  for  existing  MWC's 
does  not  bring  an  existing  MWC  imder 
the  NSPS.  As  discussed  below,  various 
technologies  were  selected  to  serve  as 
the  technological  basis  for  the  final 
standards.  However,  the  standards  are 
structured  as  performance  standards, 
and  any  technology  may  be  used  to 
comply. 

The  best  demonstrated  technological 
basis  for  reducing  MWC  emissions  at 
new  MWC's  with  unit  capacity  above 
225  Mg/day  (250  tpd)  includes:  (1)  Good 
combustion  practices  (GCP)  for  MWC 
organics  control,  and  (2)  a  spray  dryer 
(SD)  followed  by  a  fabric  filter  (FF)  to 
achieve  additional  control  of  MWC 
organics  as  well  as  MWC  metals,  and 
MWC  acid  gases.  The  best  technological 
basis  for  reducing  NO,  emissions  from 
affected  new  MWC's  is  an  emission 
limit  based  on  application  of  selective 
noncatalytic  reduction  (SNCR)  at  a 
typical  MWC.  The  NO,  emission  level 
can  be  met  by  combustor  design, 
application  of  post-combustion  control 
(such  as  SNCR)  or  a  combination  of  the 
two. 

The  proposed  standard  included  the 
separation  of  recoverable  materials 
prior  to  combustion  as  part  of  best 
demonstrated  technology  for  reducing 
emissions.  Under  the  final  standards, 
materials  separation  is  not  included  as 
part  of  best  demonstrated  technology. 
The  rationale  for  this  change  is 
described  in  Section  VIII.B  of  thi:. 
notice. 

C.  The  Standards 

This  section  presents  a  more  detailed 
discussion  of  the  provisions  of  the  NSPS 
for  GCP,  operator  certification  and 
training,  and  the  emission  limits.  Some 
of  the  more  significant  changes  between 
the  proposed  and  final  standards  are 
noted,  and  further  details  can  be  found 
in  section  VIII  of  this  preamble  and  in 
the  regulation  and  promulgation  BID. 
The  provisions  of  the  final  standards  are 
based  on  the  individual  capacity  of  each 
new  MWC  unit  at  the  plant.  (The 
proposed  standards  were  based  on  total 
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aggregated  capacity  of  new  MWC  units 
at  the  plant) 

1.  Combustion  Control 

The  final  standards  specify  MWC 
operating  parameters,  which  are  part  of 
GCP,  and  these  operating  parameters 
ensure  that  MWC  organics  emissions 
are  minimized  on  a  continuous  basis. 
These  operating  parameters  include 
carbon  monoxide  (CO),  combustor  load 
level,  and  flue  gas  temperature  limits. 

The  final  CO  limits  are  similar  to 
those  proposed.  However,  for  some 
specific  types  of  combustors,  the 
averaging  period  has  been  changed  from 
4  hours  to  24  hours.  For  modular  starved 
air  and  modular  excess  air  MWC's,  the 
final  standards  specify  a  CO  emission 
limit  of  50  parts  per  million  by  volume 
(ppmv)  (at  7  percent  oxygen  [Oa]  on  a  4- 
hour  block  average  basis).  For  mass 
bum  waterwall,  mass  bum  refractory, 
and  fluidized-bed  types  of  MWCs.  the 
CO  emission  limit  is  100  ppmv  (at  7 
percent  Oi  on  a  4-hour  block  average 
basis).  For  rotary  waterwall  MWC's.  the 
CO  emission  limit  is  100  ppmv  (at  7 
percent  Oi  on  a  24-hour  block  average 
basis).  For  RDF  stoker  MWCs,  the  CO 
emission  limit  is  150  ppmv  (at  7  percent 
Oa  on  a  24-hour  bloclc  average  basis). 
For  coal/RDF  mixed  fuel-fired  MWCs, 
the  CO  limit  is  150  ppmv  (at  7  percent  Oi 
on  a  4-hour  block  average  basis). 

Affected  MWC's  are  not  allowed  to 
operate  above  110  percent  of  the 
maximum  load  level  (4-hour  average), 
demonstrated  during  the  most  recent 
dioxin/furan  compliance  test.  Mimicipal 
waste  combustors  that  do  not  gennate 
steam  cannot  readily  measure  load  and 
would  be  temporarily  exempt  from 
maximimi  load  level  requirements.  It  is 
expected  that  a  method  will  be 
available  hi  the  near  future  for 
measuring  the  flue  gas  flowrate  (load)  at 
MWC's  that  do  not  generate  steam,  and 
once  a  method  is  available  and  adopted, 
those  MWC's  will  be  subject  to  the  load 
level  requirements,  measured  as  flue  gas 
flowrate  (and  Oa  level). 

The  temperature  limit  provisions  in 
the  final  standards  reflect  a  change  from 
the  proposed  standards,  which  specified 
a  230  *C  (450  '¥)  temperature  at  the 
particulate  matter  (PM)  contro)  device 
inlet.  The  fmal  standards  require  all 
affected  MWC's  to  establish  a  site- 
specific  maximum  flue  gas  temperature 
at  the  final  PM  control  device  inlet 
demonstrated  during  their  most  recent 
dioxin/furan  compliance  test  Similar  to 
the  provisions  for  establishing  a 
maximum  load  level  measurement  the 
maximum  demonstrated  PM  control 
device  mlet  temperature  is  established 
as  the  maximum  4-hour  average 
temperature  measured  during  the  most 


recent  ddoxin/fiiran  compliance  test 
The  MWC  must  then  be  operated  such 
that  the  temperature  at  the  final  PM 
control  device  inlet  does  not  exceed 
irc  (30'F)  above  this  maximum 
demonstrated  temperature  (4-hour 
average  basis). 

2.  Operator  Certification  and  Training 

As  part  of  GCP.  the  final  standards 
require  certification  of  the  MWC  chief 
fadlify  operator  and  the  MWC  shift 
supervisor  by  the  ASME  or  an 
equivalent  State-approved  MWC 
operator  certification  program.  In    - 
addition,  each  MWC  owner  or  operator 
must  develop  a  site-specific  training 
manual  that  is  available  and  reviewed 
with  all  employees  associated  with  the 
operation  of  the  MWC.  The  manual  and 
training  must  be  updated  annually. 

Section  129  of  the  CAA  Amendments 
of  1990  requires  the  EPA  to  develop  an 
MWC  operator  training  and  certification 
program  within  2  years  of  enactment  of 
the  Amendments.  The  EPA  will  review 
the  ASME  program  at  that  time  to 
determine  if  changes  are  necessary. 

3.  Municipal  Waste  Combustor  Organics 

The  final  standards  for  MWC  organic 
emissions  require  afl'ected  MWCs  to 
meet  a  dioxin/furan  emission  limit  of  30 
nanograms  per  dry  standard  cubic  meter 
(ng/dscm)  [12  grains  per  bilUon  dry 
standard  cubic  feet  (gr/billion  dscf)]  at  7 
percent  oxygen  (Oa).  This  is  at  the  high 
end  of  the  5  to  30  ng/dscm  (2  to  12  gr/ 
billion  dscf)  range  proposed  for  new 
MWC's  at  MWC  plants  above  225  Mg/ 
day  (250  tpd)  capacity.  These  limits  are 
in  units  of  total  tetra-tlirough  octa- 
chlorinated  dibenzo-p-dioxins  and 
dibenzofurana.  and  are  not  in  units  of 
toxic  equivalency.  (See  the  separate 
notice  in  today's  Federal  Register  for 
promulgation  of  Method  23  for 
measurement  of  total  dioxins/furans. 
Also  see  section  IX-B  for  discussion  of 
Toxidfy  Equivalents.) 

4.  Municipal  Waste  Combustor  Metals 

The  standards  for  MWC  metals 
require  all  affected  MWC's  to  meet  a  PM 
emission  limit  of  34  milligrams  per  dry 
standard  cubic  meter  (mg/dscm)  [0.015 
grains  per  dry  standard  cubic  foot  (gr/ 
dscf)]  at  7  percent  Oa.  This  PM  limit 
ensures  good  control  of  metals,  and  is  a 
more  practical  approach  than  setting 
individual  limits  for  every  metal.  All 
affected  MWC's  are  also  required  to 
meet  an  opacity  limit  of  10  percent  (6- 
minute  average).  Establishment  of  a 
mercury  emission  limit  was  discussed  in 
the  proposal  preamble,  but  was  not 
included  in  the  proposed  standards  or  in 
today's  promulgated  standards. 
Additional  information  on  mercury 


emissions  and  controls  has  been 
gathered  since  proposal,  and  Section  129 
of  the  CAA  Amendments  of  1990 
requires  that  mercury,  lead,  and 
cadmium  limits  be  promulgated  by 
November  15, 1991.  A  Federal  Register 
notice  addressing  mercury  limits  and 
other  changes  to  today's  promulgated 
standards  will  be  forthcoming.  A 
provision  to  separate  household 
batteries,  whid)  was  included  at 
proposal  as  a  means  of  reducing 
mercury  emissions,  has  been  deleted 
fitim  the  final  standards  (see  section 
VniB2  of  this  notice  and  BID  No.  EPA- 
450/3-01-004  for  a  more  detailed 
discussion).  The  proposed  requirement 
for  separation  of  lead-acid  batteries  has 
also  been  deleted  See  section  VIII.B  of 
this  notice. 

5.  Municipal  Waste  Combustor  Acid 
Gases 

The  standards  for  MWC  acid  gases 
establish  limits  for  sulfur  dioxide  (SOa) 
and  hydrogen  chloride  (HCI).  All 
affected  MWCs  are  required  to  achieve 
an  80-percent  reduction  in  SOa 
emissions  or  a  30  ppm  SOa  emission 
limit  on  a  daily  (block  average)  24-hour 
geometric  mean  basis  measured 
continuously.  This  represents  a  change 
from  the  proposed  standards,  which 
specified  an  85-percent  SOa  reduction 
(arithmetic  average)  for  MWCs  above 
225  Mg/day  (250  tpd)  capacity.  The 
rationale  is  described  in  section  VU.C  of 
this  notice.  Affected  MWC's  must  also 
achieve  a  95-percent  reduction  in  HCl 
emissions  or  a  25  ppmv  HCl  emission 
limit  The  HQ  emission  limit  is  not 
continuously  monitored  and  so  does  not 
have  an  averaging  time  associated  with 
it;  rather,  compliance  is  measured  with  a 
stack  test  performed  once  per  year. 

6.  Nitrogen  Oxides  Emissions 

The  final  standards  for  NO,  emissions 
require  all  types  of  affected  MWC's  to 
meet  an  NO,  emission  limit  of  180  ppmv 
(corrected  to  7  percent  Oa)  on  a  24-hour 
daily  (block)  arithmetic  average  basis. 
This  is  within  the  proposed  range  of  120 
to  200  ppmv. 

D.  Performance  Testing  and  Monitoring 
Requirements 

This  section  details  the  performance 
testing  and  monitoring  requirements  for: 

(1)  The  combustor  operating  standards, 

(2)  the  KfWC  e.Tiissions  and  NO, 
emissions  standards,  and  (3)  continuous 
emission  monitoring  systems  (CEMS). 

1.  Combustion  Control 

Continuous  monitoring  of  certain 
MWC  operating  parameters  is  required 
to  ensure  GCP  are  implemented  on  a 
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continuous  basis.  These  parameters  are 
CX)  level  MWC  load  level,  and  flue  gas 
temperature  at  the  final  PM  control 
device  inlet.  Except  for  rotary  waterwall 
and  ROF  stoker  MWC's,  compliance 
with  the  CO  limit  is  determined  on  a 
block  4-hour  average  basis  as  measured 
by  a  CEMS.  Rotary  waterwall  and  RDF 
stoker  MWC's  comply  on  a  24-hour 
block  average  basis.  Calculations  to 
determine  compliance  must  be  made  in 
accordance  with  Method  10.  Quality 
assurance  must  be  maintained  in 
accordance  with  Appendix  F.  Load  level 
(percent  of  full  load)  is  measured  using 
steam  flowrate,  and  a  4-hour  average 
used  to  determine  compliance.  The  final 
standards  have  incorporated  by 
reference  the  ASME  Power  test  codes: 
Test  codes  for  steam  generating  units, 
FTC  4.1.  section  4  of  which  contains  the 
method  to  calculate  steam  output  from  a 
steam  generator.  Other  alternative 
measurement  methods  may  also  be 
considered.  Compliance  with  the  flue 
gas  temperature  limit  is  determined 
through  continuous  monitoring  and  a  4- 
hour  averaging  period. 

2.  Municipal  Waste  Combuslor 

Emissions 

The  final  standards  include  testing 
and  monitoring  requirements  to  ensure 
control  of  each  subclass  of  MWC 
emissions.  All  emission  limits  are 
corrected  to  7  percent  Oi  on  a  dry  basis. 
An  MWC  owner  or  operator  may 
request  to  correct  reported  emission 
levels  to  an  equivalent  percent  carbon 
dioxide  (COa).  In  these  cases,  the 
correlation  between  d  and  COj  would 
be  established  during  the  compliance 
test  (For  MWC's.  12  percent  COi  is 
approximately  equal  to  7  percent  Oi.) 

3.  Municipal  Waste  Combustor  Organic 
Emissions 

The  standards  for  MWC  organic 
emissions  require  performance  tests  to 
be  conducted  in  accordance  with 
Method  23  to  determine  compliance  with 
the  dioxin/furan  emission  limit.  Method 
23  is  also  being  promulgated  today  in  a 
separate  section  of  today's  Federal 
Register.  An  annual  retest  is  required  for 
all  affected  MWC's. 

4.  Municipal  Waste  Combustor  Metals 

Performance  tests  to  determine 
comphance  with  the  PM  emission  limits 
(which  ensure  MWC  metals  control 
except  mercury)  are  based  on  Method  5. 
Method  1  must  be  used  for  selecting  the 
sampling  points,  and  Method  3  must  be 
used  for  gas  analysis.  Method  9  (a  6- 
minute  average  of  24  observations]  is 
required  to  determine  compliance  with 
the  opacity  standard.  Subsequent 


annual  performance  tests  for  PM  are 
required  for  all  affected  MWC's. 

5.  Municipal  Waste  Combustor  Acid 
Gases 

The  standards  for  MWC  acid  gases 
require  continuous  monitoring  of  SOi 
emissions  for  all  affected  MWC's. 
Compliance  with  the  percent  reduction 
requirement  or  the  emission  limit  for 
SOi  must  be  determined  on  a  daily 
(block)  24-hour  geometric  mean  basis  as 
measured  by  the  CEMS.  Calculations  to 
determine  compliance  must  be  made  in 
accordance  with  Method  19.  A  section 
describing  the  calculation  procedures 
for  24-hour  geometric  means  has  been 
added  to  Method  19.  Quality  assurance 
must  be  maintained  in  accordance  tvith 
appendix  F. 

The  MWC  acid  gas  standards  for  HCl 
require  performance  tests  to  be 
conducted  in  accordance  with  Method 
2ft  to  determine  compliance  with  the  HCl 
percent  reduction  requirements  or 
emission  limits.  Method  26  is  being 
promulgated  in  a  separate  section  of 
today's  Federal  Renter.  Annual 
performance  tests  are  required  for  all 
affected  MWC's. 

6.  Nitrogen  Oxides  Emissions 

The  final  standards  for  NO.  require 
continuous  monitoring  of  NO,  emissions 
for  all  affected  MWC's.  Compliance 
with  the  NO.  emission  limit  must  be 
determined  on  a  daily  (block)  24-hour 
arithmetic  average  basis  as  measured  by 
the  CEMS.  Calculations  to  determine 
compliance  must  be  made  in  accordance 
with  Method  19.  Quality  assurance  must 
be  maintained  in  accordance  with 
appendix  F. 

7.  Requirements  for  Continuous 
Emission  Monitoring 

Systems:  A  minimum  data 
requirement  appUcable  to  all  CEMS  is 
also  specified,  i'his  would  apply  to  SOi. 
NO,,  CO,  steam  load,  and  temperature 
CEMS.  Data  must  be  collected  for  a 
minimum  of  75  percent  of  the  MWC 
operating  hours  per  day  for  at  least  75 
percent  of  the  operating  days  per  month. 
Emissions  calculations  are  completed 
whether  or  not  the  75-percent  data 
requirement  is  met  and  must  use  all 
valid  data.  Failure  to  meet  the  75- 
percent  data  collection  requirement  is  a 
violation  of  the  standard  independent  of 
the  emission  levels. 

E.  Reporting  and  Recordkeeping 

The  final  standards  require  all  owners 
and  operators  of  MWC's  with  unit 
capacity  above  225  Mg/day  (250  tpd)  to 
submit  a  notification  of  the  intent  to 
construct  and  to  initiate  operation  of  a 
new.  modified,  or  reconstructed  MWC. 


as  well  as  the  unit  design  capacity  and 
supporting  information,  including 
calculations  used  to  determine  capacity, 
and  the  estimated  start-up  date.  MWC's 
covered  by  today's  standards  are  also 
subject  to  other  reporting  requirements 
described  below. 

1.  Combustion  Control  and  Municipal 
Waste  Combustor  Emissions 

Under  the  final  standards,  the  initial 
report  submitted  by  affected  MWC's  ; 
must  include  results  of  the  initial 
performance  tests  for  combustor 
operating  parameters  (CO,  load,  and 
temperature),  MWC  acid  gases  (SO*  and 
HCl).  MWC  metals  (PM  and  opacity), 
and  MWC  organics  (dioxins/furans)  as 
well  as  a  performance  evaluation  of  the 
CEMS. 

Quarterly  continuous  compliance 
reports  for  SOi  and  combustor  operating 
parameters  (CO.  load,  and  temperature) 
are  required  as  well  as  quarterly  excess 
emission  reports  for  opacity.  The 
standards  also  require  quarterly  reports 
of  CEMS  drift  tests  and  accuracy 
determinations  in  accordance  with 
Appendix  F.  and  reports  of  any  periods 
when  the  minimum  data  requirements 
for  CEMS  were  not  met.  Annual 
compliance  reports  for  dioxins/furans, 
PM,  and  HCl  are  also  required.  Records 
of  all  data,  including  results  of  emission 
tests  and  CEMS  data,  must  be 
maintained  for  2  years  from  the  date  of 
submittal  and  made  available  to 
enforcement  personnel  and  the  public 
upon  request. 

2.  Nitrogen  Oxides  Emissions 

Under  the  final  standards,  quarterly 
continuous  compliance  reports  for  NO, 
are  required  for  affected  MWC's.  As 
with  other  continuous  compliance 
parameters,  quarterly  reports  of  NO, 
CEMS  drift  tests  and  accuracy 
determinations  and  reports  of  any 
periods  when  minimum  data 
requirements  for  CEMS  were  not  met 
must  be  submitted. 

III.  Environmental  Impacts 

A.  Air  ' 

In  the  fifth  year  after  adoption,  the 
standards  for  MWC  emissions  will 
reduce  nationwide  emissions  of  dioxins/ 
furans  fi-om  MWC's  by  about  30 
kilograms  per  year  (kg/yr)  (66  Ib/yr) 
compared  with  projected  emission 
levels  under  the  regulatory  baseline. 
This  represents  an  overall  control 
efficiency  of  about  99  percent  as 
compared  to  uncontrolled  dioxin/furan 
emissions.  Emissions  of  PM  will  be 
decreased  by  about  4.600  megagrams 
per  year  (Mg/yr)  [5,000  tons  per  year 
(tpy)]  compared  with  projected  emission 
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levels  under  the  regulatory  baseline. 
Overall  MWC  metal  emission 
reductions  of  about  90  percent  for  all 
metals  except  mercury  will  be  achieved 
by  the  air  pollution  control  systems  at 
affected  MWC's.  Nationwide  emissions 
of  SC^  will  be  decreased  by  about  35,000 
Mg/yr  (39.000  tpy)  compared  with 
projected  emission  levels  under  the 
regulatory  baseline.  Nationwide 
emissions  of  HCl  will  be  decreased  by 
about  44,000  Mg/yr  (49,000  tpy) 
compared  with  projected  emission 
levels  under  the  regulatory  baseline. 
This  represents  an  overall  control 
efficiency  of  about  94  percent  for  MWC 
acid  gas  emissions. 

In  the  fifth  year  after  this  NSPS 
becomes  applicable,  nationwide 
emissions  of  NO.  will  be  reduced  by 
about  9,300  Mg/yr  (laOOO  tpy)  compared 
with  projected  emission  levels  under  the 
regulatory  baseline.  This  represents  an 
overall  control  efficiency  of  about  45 
percent  for  NO,  emissions. 

B.  Water  and  Solid  Waste 

Under  the  proposed  standards,  no 
significant  water  pollution  impacts  are 
projected  because  none  of  the  emission 
control  technologies  that  were 
considered  in  developing  these 
standards  would  produce  a  wastewater 
stream. 

No  significant  solid  waste  impacts  are 
projected  to  result  from  these  standards. 
Requirements  for  GCP  tend  to  reduce 
the  quantity  of  ash  generated  by 
MWC's.  whereas  addition  of  acid  gas 
control  slightly  increases  the  quantity  of 
ash  generated  due  to  addition  of  lime 
scrubber  solids.  Overall,  the  standards 
will  increase  the  net  amount  of  MWC 
ash  generated  by  roughly  9  percent  or 
310.000  Mg/yr  (340.000  tpy)  relative  to 
baseline.  However,  combustion  of  MSW 
as  opposed  to  direct  landfiUing  greatly 
reduces  the  volume  of  waste  to  be 
disposed  of  in  landfills  (by 
approximately  90  percent)  and  extends 
landfill  life.  Even  with  the  increased  ash, 
combustion  will  still  reduce  the  volume 
of  waste  by  about  00  percent 

It  is  unclear  what,  if  any.  effect  acid 
gas  control  will  have  on  ash  quality. 
However,  increased  scrutiny  and  control 
over  waste  disposal  in  municipal  waste 
landfills  should  result  in 
environmentally  adequate  ash  disposal 
practices. 

No  significant  solid  waste  impacts  are 
projected  from  the  NO,  standards.  The 
NO,  emission  control  technologies 
considered  in  developing  these 
standards  do  not  affect  ash  quality  or 
quantity. 


IV.  ENERGY  IMPACTS 

An  MWC  regulated  under  the 
standards  will  require  additional  energy 
to  operate  the  MWC  emissions  and  NO, 
control  equipment  Total  national  usage 
of  energy  in  the  fifth  year  will  increase 
by  about  220,000  megawatt-hours  per 
year  (MW-hrs/yr)  due  to  the  add-on 
controls.  The  majority  of  MWC's  that 
would  be  affected  by  the  standards  are 
cogeneration  MWC's  that  combust 
MSW  and  produce  steam  that  is  used  to 
generate  electricity  for  sale.  For 
example,  a  typical  affected  mass  bum 
MWC  would  generate  about  410,000 
MW-hrs/yr  of  electricity.  Althoiigh  these 
MWCs  wrill  require  additional  energy  to 
operate  control  equipment,  the 
additional  energy  use  will  only  be  about 
11.000  MW-hrs/yr  at  a  typical  affected 
MWC.  Thus,  the  standards  will  have  a 
very  small  impact  on  overall  energy 
generated  at  MWC  plants  (a  net 
reduction  in  energy  generation  of  2.8 
percent).  No  other  energy  impacts  are 
associated  with  these  standards. 

V.  Cost  Impacts 

The  total  annualized  costs  of  control 
in  the  fifth  year  after  adoption  of  the 
standards  will  be  about  $170  million, 
and  the  overall  national  average 
aimualized  cost  per  unit  of  MSW 
combusted  will  be  about  $12/Mg  ($11/ 
ton).  Cost  increases  for  typical  plants 
would  range  fit»m  about  $11  to  $2l/Mg 
($10  to  $19/ ton)  of  MSW  combusted. 
This  includes  the  costs  for  MWC 
emissions  control  ($144  million,  or  $10/ 
Mg  [$9/ton]).  and  NO,  emissions 
control  ($26  million,  or  $2/Mg  [$2/tonJ). 
For  perspective,  typical  costs  incurred 
by  the  general  public  for  collection, 
transportation,  and  combustion  of 
MSW.  and  ash  disposal,  range  from  $40 
to  over  $100/Mg  ($36  to  over  $90/ ton)  of 
MSW. 

VI.  Economic  Impacts 

The  standards  will  have  a  wide  range 
of  impacts  on  the  price  of  combustion 
services.  Using  a  1968  average  tipping 
fee  of  $42.70/Mg  ($38.74/ton)  of  waste 
combusted  (1967  dollars),  and  assuming 
the  full  cost  of  meeting  ^e  standards  is 
passed  directly  to  MWC  customers,  the 
lowest  and  highest  price  increases  for 
the  model  plants  used  in  the  Agency's 
economic  analysis  will  be  about  25  and 
50  percent,  respectively. 

'The  economic  impacts  on  small 
commimities  and  on  households  in  those 
communities  will  not  occur  because 
small  communities  will  not  be  building 
MWCs  with  sufficient  capacities  to  be 
covered  under  this  standard. 

The  Agency  reanalyzed  how  the 
standards  might  affect  the  way 


communities  and  private  owners  choose 
among  alternative  waste  disposal 
technologies,  and  among  alternative 
capacities  for  those  MWC's  that  are 
constructed.  Hie  Agency  expects  that, 
as  a  result  of  the  standards,  some 
communities  may  substitute  landfills 
and  other  waste  management  options 
for  some  combustors,  and  therefore,  that 
fewer  MWCs  will  be  constructed.  As  a 
result  of  this  substitution  the  direct 
social  cost  of  controlling  emissions  from 
the  new  MWCs  drops,  and  MWC 
emission  reductions  due  to  the 
standards  are  less  than  what  they  would 
have  been  had  there  been  no 
downsizing  or  adjustments  of  MWC 
construction  plans. 

Some  of  the  benefits  of  the  standards 
have  been  quantified.  The  absence  of 
suificient  exfxisure-response  and 
valuation  information  precludes  a 
comprehensive  benefits  analysis.  Partial 
benefits  for  reduction  of  particulate 
matter  and  sulfur  dioxide — primarily 
benefits  fit>m  reductions  in  morbidity 
and  mortality — are  expected  to  total  $70 
to  $120  million  annually. 

VU.  Public  Participation 

Prior  to  proposal  of  the  standards, 
interested  parties  were  advised  by  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  in  the  Federal  Register  on  ]uly 
7. 1967  (52  FR  25399).  of  the  EPA's 
preliminary  decision  to  propose 
regulation  of  MWC  emissions  from  new 
or  modified  MWCs  under  Section  111(b) 
of  the  CAA  and  to  propose  guidelines 
for  existing  MWCs  under  Section  111(d) 
of  the  CAA.  Written  comments  on  the 
regulatory  strategy  were  sought  at  that 
time.  A  meeting  of  the  National  Air    ■ 
Pollution  Control  Techniques  Advis<Hy 
Committee  (NAPCTAC)  was  held  on 
May  18, 19m,  to  discuss  the  proposed 
regulation  of  new  and  existing  MWCs 
under  sections  111(b)  and  lll(d]  of  the 
CAA.  Hie  meeting  was  open  to  the 
public  and  eadi  attendee  was  given  an 
opportunity  to  comment  on  the 
development  of  the  standards. 

The  standards  were  proposed  in  the 
Federal  Register  on  December  20, 1989 
(54  FR  52251).  The  preamble  to  the 
proposed  standards  discussed  the 
availability  of  the  BID's,  consisting  of 
seven  documents  as  follows: 

1.  "Municipal  Waste  Combustors — 
Background  Information  for  Proposed 
Standards:  111(b)  Model  Plant 
Description  and  Costs  of  Control," 
(EPA-450/3-«9-27b.  August  1989); 

2.  "Municipal  Waste  Combustors — 
Background  Information  for  Proposed 
Standards:  Post-Combustion  Technology 
Performance."  (EPA-450/3-89-27c 
August  1989); 
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3.  "Municipal  Waste  Combustion 
Assessment  Combustion  Control  at 
New  Facilities."  (EPA-e00/8-89-0S7. 
August  1969): 

4.  "Municipal  Waste  Combustion 
Assessment  Technical  Basis  for  Good 
Combustion  Practice."  (EPA-600/8-B9- 
063.  August  1989): 

5.  "Municipal  Waste  Combustors — 
Background  Information  for  Proposed 
Standards:  Cost  Procediu^s."  (EPA-450/ 
3-B9-27a.  August  1969): 

6.  "Economic  Impact  of  Air  Pollutant 
Emission  Standards  for  New  MWC's," 
(EPA-450/3-89-006.  August  1989):  and 

7.  "Municipal  Waste  Combustors — 
Background  Information  for  Proposed 
Standards:  Control  of  NO,  Emissions," 
{EPA-450/3-89-27d.  August  1989). 

These  documents  contain  a  detailed 
description  of  the  regulatory  alternatives 
considered  and  the  impacts  of  those 
alternatives.  Public  comments  were 
solicited  at  the  time  of  proposal,  and 
copies  of  the  BID's  were  distributed  to 
interested  parties. 

To  provide  interested  persons  the 
opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards,  public  hearings 
were  held  in  Boston.  Massachusetts,  on 
January  22  and  23. 1990;  in  Detroit. 
Michigan,  on  January  25  and  26, 1990; 
and  in  Seattle,  Washington,  on  January 
30  and  31, 1990.  These  hearings  were 
open  to  the  public  and  the  public  was 
given  an  opportunity  to  comment  on  the 
proposed  standards. 

A  Materials  Separation  Workshop 
was  announced  in  the  Federal  Register 
on  January  31. 1990  (55  FR  3237),  and 
held  on  February  15, 1990,  in  Arlington, 
Virginia.  This  workshop  provided  the 
opportunity  for  invited  panelists 
experienced  in  planning  and 
implementing  materials  separation  and 
recycling  programs  to  share  their 
information  and  experiences.  This 
workshop  was  open  to  the  public  to 
attend  and  observe  the  proceedings. 
Written  public  comments  on  the  topics 
discussed  were  accepted  into  the 
docket. 

The  proposal  preamble  (52  FR  52280) 
indicated  that  EPA  would  meet  and 
gather  further  information  on  mercury 
control  and  household  battery 
separation.  Meetings  were  held  on 
February  7  and  8. 1990:  in  Research 
Triangle  Park.  North  Carolina. 
Interested  parties  including  agencies 
who  have  implemented  battery 
separation  programs  (this  included 
governmental  public  interest,  and 
private  agencies),  trade  organizations 
and  representatives  of  the  MWC  and 
battery  manufacturing  industries,  and 
control  technology  manufacturers,  were 
invited  to  attend  and  present  their 


views.  Minutes  of  these  meetings  can  be 
found  in  Docket  No.  A-89-08,  Items  FV- 
E-I  and  IV-^-II.  A  notice  of  availability 
of  supplemental  information  on  merciuy 
emissions  was  published  in  the  Federal 
ResMer  on  October  5, 1990  (55  FR 
40879).  A  public  meeting  was  held  on 
October  15. 1990,  and  comments  on  the 
supplemental  information  were 
accepted  and  entered  into  Docket  A-89- 
08. 

The  public  comment  period  on  the 
proposed  standards  was  open  from 
December  20, 1989,  to  March  1, 1990. 
Over  300  comment  letters  were  received 
(encompassing  some  5000  pages  of 
comments,  and  about  100  interested 
parties  testified  at  the  January  1990 
public  hearings  concerning  issues 
relating  to  the  proposed  standards  of 
performance  for  MWC's.  The  comments 
have  been  carefully  considered  and, 
where  determined  to  be  appropriate, 
changes  have  been  made  in  the 
standards. 

Vin.  Major  Areas  of  Conunent  Resulting 
in  Changes  in  the  Standards 

All  of  the  public  comments  received 
on  the  proposed  standards  are 
addressed  in  the  promulgation  BID 
(EPA-450/3-91-004).  This  section  of  the 
preamble  reviews  some  of  the  more 
common  public  comments.  These  are  not 
the  only  comments  that  resulted  in 
changes  to  the  final  standards.  Other 
less  significant  changes  were  also  made. 
The  BID  and  regulation  can  be  reviewed 
to  identify  these  other  changes. 

A.  Applicability  and  Plant  Capacity 
Determination 

1.  Capacity  Determination 

Several  commenters  requested 
clariBcation  of  how  capacity  is 
determined.  This  is  important  because 
the  capacity  determines  whether 
MWC's  are  subject  to  the  NSPS.  Some 
commenters  recommended  that  design 
capacity  be  used,  whereas  others 
suggested  that  permit  limitations, 
operating  schedules,  or  actual  amounts 
of  MSW  nred  should  be  considered. 
Some  asked  how  Mg/day  (tpd)  design 
capacity  would  be  determined  for  batch 
units. 

Neither  actual  weight  ot  materials 
combusted  each  day  nor  permit 
limitations  are  considered  in 
determining  capacity  under  the  final 
standards.  Daily  (24-hour)  maximum 
design  capacity  is  a  more 
straightforward  approach  for  both  local 
waste  planning  and  enforcement 
purposes  because  it  would  not  result  in 
a  reevaluation  of  whether  an  MWC 
plant  is  subject  to  the  regulation  each 
time  the  operating  schedule  or  the 


permit  is  changed.  For  combustors 
capable  of  operating  continuously, 
capacity  is  calculated  based  on 
continuous  (24  hours  per  day)  operation. 

However,  some  combustors  are 
designed  to  operate  only  in  a  batch 
mode.  Waste  is  fed  into  the  combustor 
in  a  batch  rather  than  continuously. 
Next  the  waste  is  incinerated  and  then 
the  combustor  is  allowed  to  cool.  The 
ash  cannot  be  removed  until  after  the 
combustor  has  cooled.  The  design  of  the 
batch  unit  determines  the  amount  of 
time  from  system  start-up  and 
introduction  of  MSW  to  cool-down  and 
ash  removal  (e.g.,  8. 12,  or  16  hours, 
depending  on  design).  After  ash 
removal,  another  batch  could  be 
combusted.  For  a  batch  system,  daily 
design  capacity  can  be  calculated  from 
the  maximum  number  and  size  of 
batches  that  could  be  combusted  in  a  24- 
hour  period. 

Some  commenters  pointed  out  that 
MWC's  are  heat  input  devices  and 
actual  capacity  is  determined  by  heat 
input  to  the  MWC  rather  than  weight 
(Mg/day  [tpd])  of  MSW  charged.  The 
heat  content  of  MSW  may  vary.  As 
specific  heat  (expressed  as  kilojoules 
per  kilogram  (kj/kg)  of  MSW  or  Btu  per 
pound  (Btu/lbj)  of  MSW  decreases,  a 
greater  weight  of  MSW  may  be  fired  in 
the  MWC.  As  specific  heat  increases, 
less  MSW  (by  weight)  can  be  fired  in  the 
same  MWC.  The  heat  input  capacity 
(kj/day  or  Btu/day)  to  the  combustor 
remains  constant  but  the  weight  of 
waste  that  can  be  fired  (Mg/day  [tpd]) 
may  vary. 

After  review  of  this  issue,  a  change 
has  been  made  to  the  standards  that 
clarifies  the  heat  content  assumptions  to 
be  used  in  calculating  design  capacity  in 
Mg/day  (tpd)  for  determining 
applicabiUty  of  the  standards.  The 
commenters  raised  the  concern  that,  as 
proposed,  the  standards  might  not  be 
equitable.  For  example,  one  MWC  may 
be  designed  assuming  9,300  kJ/kg  (4.000 
Btu/lb)  specific  heat  content  for  MSW 
and  would  appear  to  have  a  total 
combustion  capacity  above  225  Mg/day 
250  tpd).  Another  MWC  may  be 
designed  for  12,800  kJ/kg  (5,500  Btu/lb) 
waste  and  would  appear  to  have  a  total 
combustion  capacity  below  225  Mg/day 
(250  tpd).  After  start-up.  both  MWC's 
may  fire  10.500  kJ/kg  (4.500  Btu/lb) 
waste  and  may  actuaUy  fire  the  same 
amount  (in  Mg/day  [tpd])  of  waste.  But 
because  one  has  a  design  capacity 
greater  than  225  Mg/day  (250  tpd)  and 
the  other  has  a  design  capacity  below 
225  Mg/day  (250  tpd)  (due  to  the 
different  design  heat  content 
assumptions),  one  would  be  covered 
under  the  NSPS  and  the  other  would  not 
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even  though  they  can  actually  fire  the 
same  amount  of  the  same  waste. 

To  prevent  this  potential 
circumvention,  the  final  standards 
require  MWC  capacity  be  based  on 
firing  a  "design"  municipal  waste  with  a 
specific  heat  of  laSOO  kJ/kg  (4.500  Btu/ 
lb).  This  will  residt  in  a  uniform  method 
of  determining  design  capacity.  The 
actual  heat  content  of  waste  fired  may 
vary  above  and  below  this  level  but  this 
level  is  typical  of  MSW  and  is  used  to 
determine  MWC  capacity.  One  unique 
waste  is  medical  waste,  which  has  a 
different  composition  from  conventional 
MSW  and  typically  has  a  much  higher 
specific  heat  (e.g..  19,800  kJ/kg  [8,500 
Btu/lb]].  This  standard  allows  use  of  a 
design  specific  heat  of  19,800  kJ/kg 
(8.500  Btu/lb)  for  the  medical  waste 
fraction  of  the  waste  in  calculating 
MWC  capacity.  If  a  combustor  fires  a 
mixture  of  medical  waste  and  MSW,  the 
design  specific  heats  is  pro-rated.  For 
example,  if  an  MWC  fires  50  percent 
medical  waste  and  50  percent 
conventional  MSW,  then  the  design 
specific  heat  used  in  determining  Mg/ 
day  (tpd)  capacity  is  15.100  kj/l^  (6,500 
Btu/lb)  (calculated  as  19.800  kj/ 
kgx0.50-»- 10.500  kj/kgx0.50=15,100  kJ/ 
kg).« 

Medical  waste  is  defined  as  "any 
solid  waste  which  is  generated  in  the 
diagnosis,  treatment  or  immunization  of 
human  beings  or  animals,  in  research 
pertaining  thereto,  or  in  the  production 
or  testing  of  biologicals."  (The  term 
biologicals  refers  to  preparations  such 
as  vaccines  that  are  made  from  living 
organisms.)  Medical  waste  does  not 
include  any  hazardous  waste  identified 
under  subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
or  any  household  waste  as  defined  in 
regulations  under  subtitle  C  of  RCRA. 
This  definition  is  consistent  with 
standards  for  the  tracking  and 
management  of  medical  waste  (54  FR 
12339.  March  24. 1989).  MWCs  firing  a 
single  stream  of  medical  waste,  and  not 
MSW,  are  not  covered  by  today's 
standards. 


*  At  Mt  forth  below  and  defined  in  the  regulation 
at  40  CFR  80.51a.  aagragated  medical  waste  ii  not 
included  within  the  definition  of  municipal  solid 
watte.  (See  also  CAA  Amendment*  of  1960,  section 
129(8)(5).)  Therefore,  if  a  combustor  bums  primarily 
segregated  medical  waste,  i.e.  less  than  30  percent 
of  its  aggregate  waste  is  MSW,  it  is  not  subject  to 
these  standards,  except  for  demonstrating  that  it 
meeta  the  definiUon  of  a  medical  waste  incinerator. 
These  requirements  are  the  same  as  required  for 
cofired  combuators,  see  |  ao.50a.  Section  129  of  the 
CAA  Amendments  of  IflSO  directs  EPA  to  establish 
separate  standards  for  medical  waste  incinerators 
within  2  years  of  enactment 


2.  Definition  of  Municipal  Solid  Waste 

Many  commenters  requested 
clarifications  or  changes  be  made  in  the 
proposed  definition  of  MSW.  Several 
commenters  said  that  the  definition  of 
MSW  was  too  broad  and  were 
concerned  that  the  standards  would 
include  industrial  process  waste 
combustors  or  medical  waste 
combustors. 

Some  asked  why  MSW  must  be  a 
mixture  containing  greater  than  50 
percent  of  paper,  food  waste,  yard 
waste,  etc..  and  whether  combustors 
firing  other  fuels  containing  less  than  50 
percent  MSW  would  be  covered  under 
the  standards. 

Several  commenters  felt  that  the 
definition  of  MSW  should  specifically 
exclude  source  separated,  clean, 
combustible  fuels  such  as  nonrecyclable 
mixed  wastepaper  and  wood  pallets  and 
claimed  these  materials  bum  cleaner 
than  MSW.  Others  questioned  whether 
RDF  would  be  considered  MSW  if 
combustion  of  that  RDF  leads  to 
emissions  which  are  less  than  that  of  the 
original  waste  stream. 

Based  on  the  comments  received,  the 
Agency  reviewed  the  proposed 
definition  of  MSW  and  concluded  that  it 
was  not  clear.  The  definition  has  been 
revised  in  the  final  standards  and  the 
50-percent  content  wording  and 
specification  that  waste  must  contain  a 
mixture  of  materials  has  been  deleted. 
The  focus  of  the  final  standards  is 
combustion  of  any  waste  material  or 
mixture  of  materials  that  is  typically 
considered  part  of  the  municipal  waste 
stream,  and  the  revised  definition  is 
consistent  with  this  objective.  The 
revised  definition  is  summarized  below: 

Municipal  waste  consists  of 
household,  commercial/retail  and 
institutional  waste: 
— Household  waste  is  material 
discarded  by  single  and  multiple 
residential  dwellings,  hotels,  motels, 
and  other  similar  permanent  or 
temporary  housing  establishments  or 
facilities. 
— Commercial/retail  waste  is  material 
discarded  by  stores,  offices, 
restaurants/warehouses, 
nonmanufacturing  activities  at 
industrial  facilities,  and  other  similar 
establishments  or  faciUties,  but  does 
not  include  segregated  medical  waste. 
— Institutional  waste  is  material 
discarded  by  schools,  hospitals, 
nonmanufacturing  activities  at  prisons 
and  government  facilities,  and  other 
similar  establishments  or  facilities. 
— ^Household,  commercial/retail  and 
institutional  waste  does  not  include 
sewage,  wood  pallets,  construction 
and  demolition  wastes,  industrial 


process  or  manufacturing  wastes, 
motor  vehicles  (including  motor 
vehicle  parts  or  vehicle  "fluff"):  but 
MSW  does  include  motor  vehicle 
maintenance  parts,  limited  to  vehicle 
batteries,  used  motor  oil  and  tires. 

Wastes  discarded  by  households, 
commercial  and  institutional  facilities 
are  considered  part  of  the  municipal 
waste  stream  and  are,  therefore, 
appropriately  coverd  by  the  final 
standards.  Refuse-derived  fuel  is  also 
considered  MSW  since  it  is  derived  from 
waste  discarded  by  household, 
commercial  or  institutional  sources. 
However,  industrial  process  wastes  are 
excluded  from  the  definition  of  MSW. 
These  wastes  are  usually  different  in 
character  than  MSW  and  were  not 
intended  to  be  covered  under  this 
standard. 

As  stated  in  the  above  revised 
definition,  other  materials  which  are  not 
normally  a  part  of  MSW  such  as  wood 
pallets,  construction/demolition  debris, 
scrap  automobiles,  and  automobile  fluff 
are  not  included  in  these  standards.  In 
response  to  the  commenters'  questions, 
source-separated  paper  generated  by 
households,  commercial  or  institutional 
facilities  is  considered  MSW  since  it  is 
one  of  the  materials  normally  discarded 
by  these  sources.  Municipal  waste 
combustors  above  225  Mg/day  (250  tpd) 
capacity  that  combust  such  source- 
separated  paper  would  be  subject  to  the 
MWC  standards. 

Tires  are  considered  to  be  MSW; 
however,  combustors  that  fire  100 
percent  tires,  100  percent  RDF  derived 
solely  from  tires,  or  combustors  that 
cofire  tires  or  tire-derived  fuel  with 
other  non-MSW  fuels,  are  specifically 
excluded  from  the  combustor  standards. 
The  NSPS  requires  only  an  initial  report 
of  start-up  date,  capacity,  and  type  of 
fuel  fired  for  such  facilities. 

Over  220  million  tires  are  discarded  in 
the  United  States  each  year.  Tires  are 
often  described  as  an  orphan  waste,  in 
that  few  options  are  available  for  their 
disposal  "Tire  problems  have  become 
more  serious  over  the  past  several  years 
as  retreading  of  usable  tire  casings  has 
sharply  declined,  and  operators  of 
mimicipal  landfills  have  increasingly 
sought  to  exclude  tires.  With  fewer  and 
fewer  facilities  willing  to  accept  tires  for 
disposal,  many  tires  wind  up  in 
unregulated  storage  piles  where  they 
provide  ideal  breeding  grounds  for 
mosquitos,  and  pose  a  tremendous  fire 
hazard.  Some  tire  stockpiles  in  the 
United  States  contain  as  many  as  40 
million  tires.  Recent  tire  fires  in  the 
United  States  have  burned  uncontrolled 
for  days,  emitting  large  quantities  of  air 
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poUution.  aad  hovt  iareed  evaautiani 
in  some  ooaawBittes. 

One  deificated  tire  cambuatioa  fadfity 
in  Modesto.  Caiifofnia.  which  began 
operation  in  1988,  buma  tirea  in  a 
specially  deaigned  combuator  fitted  with 
air  pollution  control  devices.  This 
facility  buma  about  4.5  million  tires  per 
year  generating  the  equivalent  energy 
contained  in  200,000  barrels  of  oil. 
Similar  pro}ecU  have  been  recently 
initiated  in  ottier  areaa  of  the  United 
Statea. 

Since  tires  mtb  a  national  problem  and 
since  few  optiona  exiat  for  their 
dispoaaL  the  Agency  does  not  want  to 
take  any  premature  action  that  could 
discourage  projects  for  the  oorabustioa 
of  tires  and.  therefore,  dedicated  tire 
combustion  faculties  are  not  regulated 
under  this  NSPS  for  MWCs.  However, 
combustors  that  do  not  fire  100  percent 
tirea  or  tire-deiived  fuel  but  cofire  tires 
or  tire-derived  fiiel  with  MSW.  would  be 
covered  under  this  NSPS  if  the 
combutor  saeets  the  other  MWC 
applicabihty  requirements  of  the 
standarda. 

3.  Cofiring 

Many  oonunenters  requested 
exemptions  for  facilities  cofiring  MSW 
or  RDF  widi  fossil  fuels.  Several 
comraenters  were  concerned  that  the 
rules  would  discourage  cofiring  because 
industrial  or  utility  boilers  firing  a  small 
amount  of  MSW  with  fossil  fuel  would 
be  subject  to  add-on  control 
requirements.  The  commenters  felt 
cofiring  was  an  environmentally  sound, 
cost-effective  strategy  for  energy 
recovery  and  material  disposal.  Many 
claimed  that  cofiring  RDF  with  coal 
reduces  the  amount  of  coal  fired,  tfras 
reducing  SOj  emissions  and  benefitting 
the  environment. 

Some  commenters  thought  industrial 
boilers  should  have  die  option  of 
burning  source-separated,  nonrecyclable 
wastepaper.  One  commenter  said  this 
material  generally  comprises  a  very 
small  percent  of  the  boiler's  fuel  and 
firing  palletized  paper  with  coal  reduces 
emissions  of  many  pollutants  from  coal- 
fired  boilers. 

Commenters  suggested  various 
exemption  levels  for  units  cofiring 
MSW.  These  levels,  which  were  based 
on  heat  input  of  RDF  versus  coal  (or 
other  fuels),  ranged  from  15  to  30  percent 
RDF  or  source-separated  wastepaper. 
Two  other  comraenters  recosomended 
exemptions  based  on  size  cuto&is  of  45 
Mg/day  (50  tpd)  or  23  Mg/day  (25  tpd). 
Based  aa  these  concerns  the  Agency  has 
decided  to  exempt  cofind  sources  from 


those  standards.*  To  be  considered  a 
cofifed  combustor,  a  unit  must  be 
subject  to  a  Federally  enforceable 
permit  limiting  the  percent  of  MSW  in 
the  fuel  feed  stream  to  no  more  than  30 
percent  as  measured  on  a  24-hour  daily 
basis. 

The  standards  (section  60.50a). 
however,  do  require  certain  reports  to 
demonstrate  that  the  units  meet  the 
definition  of  cofired  cocabustors.  This 
includes  an  initial  r^MXl  of  the  intent  to 
construct  a  oooabustor  and  the  estimated 
start-up  date,  and  capacity.  Owners  or 
operators  of  cofired  combustors  must 
include  in  this  report  estimates  of  the 
types  and  amounts  of  each  fuel  they 
plan  to  combust  the  date  combustion  of 
MSW  or  RW  will  be^  and  ct]|>ies  of 
Federally  enforceable  permits  lijaiting 
the  amount  of  MSW  or  RDF  Aat  can  be 
combusted  in  any  single  day.  Those 
cofired  combustors  that  combust  over 
225  Mg/day  (250  tpd)  of  MSW  or  RDF 
are  also  required  to  keep  records  of  the 
daily  amounts  (by  weight]  of  MSW  or 
RDF  and  each  other  fuel  combusted. 
These  records  are  to  be  submitted  in 
quarterly  reports.  Cofired  combustors 
are  exempt  from  all  other  provisions  of 
the  standards,  as  specified  under 
S  60JOa  of  the  final  standards. 

Combustors  srith  capacities  above  225 
Mg/day  (250  tpd)  that  fire  nuxed  fitel 
streams  containing  more  than  30  percent 
MSW  or  RDF  (by  weight,  daily  basis) 
are  subject  to  all  standards  applicable 
to  affected  MWCs.  Also,  as  described 
in  the  previous  response,  source- 
separated  paper  discarded  by 
residential,  commercial,  at  institutional 
facihties  is  considered  MSW.  Therefore, 
MWCs  firing  fuel  streams  with  more 
than  30  percent  source-separated  paper 
and  having  unit  design  capacities  above 
225  Mg/day  (250  tpd)  woukl  be  subject 
to  the  emission  standards  and  the 
materials  separation  requirements. 

B.  Materials  Separation  Requirements 

1.  Twenty-five  percent  separation 
requirement 

The  proposed  standard  would  have 
required  a  25  percent  reduction  in  the 
weight  of  MSW  through  separation  of 
recoverable  materials  prior  to 
combustion.  Numerous  comments  were 
received,  many  opposed  to  and  many  in 
favor  of  induding  materials  separation. 
For  the  reasons  set  forth  below,  the 
Agency  haa  dedded  not  to  indude  the 


materials  s^Mration  requirements  in  the 
final  rule. 

In  setting  standards  wfaidi  reflect  best 
demonstrated  technology  under  section 
111  of  the  Clean  Air  Act  dke 
Administrator  is  directed  to  consider  dw 
cost  of  achieving  such  emission 
reduction  and  any  nonair  quality  health 
and  environmental  impacts  and  eneigy  • 
effecU.  CAA  S  111(8X1).  The 
Administrator  is  afforded  broad 
discretion  in  determining  how  to 
evaluate  each  of  these  factors.  See 
Chevron  USA..  lac.  v.  NRDQ  467,  VJ&. 
837  (1S84):  Sierra  Club  v.  Costle,  657 
F.2d  29&  330-332  (D.C  Cir.  1081). 
Furthermore,  in  areas  of  particular 
technical  judgment  and  scientific 
expertise,  the  Administrator's 
evaluation  of  the  record  data  before  him 
is  subject  to  broad  discretion.  See 
Baltimore  Gas  »  Electric  v.  NRDC.  462 
U.S.  87. 103  (1983).  Here,  die 
Administrator  has  carefully  considered 
the  proposed  materials  separation 
requirement  and  concludes  that,  on  die 
current  record,  he  cannot  find  that  a 
mandattHy  2S  percent  separation 
requirement  is  part  of  Best 
Demonstrated  Tedmokigy  for  new  and 
existing  municipal  waste  combustors.* 

In  proposing  the  materials  separation 
requirements  the  Agency  believed  that 
there  would  be  both  direct  air  emissions 
reductions  bom  the  standards  and  that 
considering  net  costs,  energy,  and 
nonair  qu^ty  environmental  impacts, 
the  overall  nonair  quality  benefits  from 
a  source  separation  requirement  would 
be  positive  on  a  national  basis. 
However,  while  EPA  projected  certain 
reductions  in  air  emissions  fitim  MWCs 
attributable  to  this  requirement*  these 
reductions  were  small,  and  the  variable 
and  heterogeneous  nature  of  munidpal 
solid  waste  makes  reliable 
quantification  of  such  emission 
reductions  associated  with  removal  of 
various  materials  technically  infeasibl« 
In  light  of  the  statutory  preference  for 
providing  sources  with  maximum 
flexibility  to  dedde  for  themselves  how 
to  achieve  emissions  reductions,  (see 
CAA  section  111(h)),  EPA  would  not 
have  exercised  its  discretion  to  impose 


■  The  Aancjr  MtM  that  ndw  awttoB  us  of  Iha 
CAA  AAMdaMUi  «f  19S0.  a  wiM  oomlMMliag  ■  ImI 
fMd  ttMin  which  !•  30%  or  laM  aunldpal  wuto 
■hall  no*  ba  conaldand  to  t>e  oombuating  munidpal 
waate.  SocSob  USCgKB).  Thki  aetian  it,  Ihertbra, 
conaiataot  M0h  that  i~ 


*  Tha  laaaa  whether  an  emiaaion  iMhiction 
lequirenMBt  baaad  on  amiroe  aeperation  la 
appropriate  for  a  apedflc  inciiieiator  project  may 
contiirae  to  be  raiaed  on  a  caae4iy-caae  baeia  ia 
individnal  BACT  <let«raiiwtkRM  aadar  CAA  aectiaa 
168(3).  See.  Spokane  Kestanal  WaMa-ta^namr 
Ptoject  KO  Appeal  No.  SS-U  Qvm  IS,  ISSS) 
(record  pravidae  ae  baaia  forraqnlrliig  State  to 
evaluate  Maleflab  aepanUoa  for  BACH- 

•  The  ^uantiflad  redaeUena  aie  attribotaUa-to  the 
dowaatelBgaf  aew  hiilaaiatiiia  *at  wai  " 
a  reaait  of  the  prapoaad  aoana  aepaiaUea 
tequifaaaat  llMee  flgwae  aM  aal  forth  ki « 
II-B-M7  in  docket  A-SS-OS. 
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source  separation  based  solely  on  the 
projected  MWC  air  emission  reductions. 
Based  on  the  record,  it  is  uncertain 
whether  the  nonair  quality  health  and 
environmental  and  energy  benefits 
would  materiali2e.  This  finding  is 
consistent  with  several  public 
comments.  Further  analyses  showed 
widely  varying  results  as  to  whether  the 
national  aggregate  net  financial  costs  of 
source  separation  are  positive  or 
negative.  The  net  costs  are  highly 
sensitive  to  several  critical  assumptions 
in  modeling  the  costs  of  separation: 
Program  costs,  scrap  prices,  and  savings 
on  regular  trash  disposal.  These  critical 
assumptions  are  variable  and  uncertain 
and  the  net  costs  could  be  high. 

For  example,  the  market  price  of 
certain  recyclable  materials,  one  of  the 
principal  determinants  of  the  costs  of 
recycling,  is  highly  uncertain  and 
variable.  It  fluctuates  both  in  time  and 
by  region.  The  record  illustrates  the 
wide  range  in  the  market  price 
estimates.  Indeed  the  cost  analysis  at 
proposal  noted  that  secondary  materials 
markets  are  quite  volatile  and  prices  for 
many  commodities  fluctuate  widely. 
While  the  analysis  indicated  recent 
prices  for  old  newspaper  averaged  $12 
per  ton,  prices  in  at  least  one  region 
were  as  low  as  a  negative  $20  per  ton. 
Such  variability  in  costs  could 
significantiy  affect  overall  costs. 
Similarly,  other  factors  such  as  the  cost 
of  alternative  disposal  options  vary 
widely. 

If  the  costs  of  certain  components  of 
the  separation  program  are  high,  the 
anticipated  energy  and  nonair 
environmental  benefits  of  recycling  may 
not  materialize.  For  example,  if  the  price 
for  recycled  newsprint  is  low,  the  costs 
of  paying  someone  to  recycle  the 
materials  high,  and  the  cost  of 
alternative  landfill  disposal  options  low, 
much  of  the  newsprint  could  end  up  in  a 
landfill  and  not  be  recycled.  Under  such 
a  scenario,  the  costs  of  the  separation 
would  be  incurred  and  the  anticipated 
environmental  and  energy  benefits 
assodated  with  recycling  would  not 
materialize. 

EPA's  analysis  underlying  the 
proposed  rule  showed  significant 
uncertainty  in  the  net  financial  cost 
estimate.  (See  document  II-B-047  in 
docket  A-89-08.)  For  example,  the 
preproposal  model  indicated  net 
financial  cost  for  a  new  1,000  ton  per 
day  plant  widi  "best"  controls  could 
vary  between  $16  per  ton  savings  to  $11 
per  ton  cost  depending  on  the  condition 
of  recycling  markets.  Many  comments 
suggested  the  tmcertainty  was  even 


greater.*  In  assessing  the  effects  of 
materials  separation  requirements,  this 
variability  must  be  taken  into  account.  It 
affects  future  recycling  rates  that  would 
occur  in  the  absence  of  the  requirement. 
It  also  affects  the  costs  of  materials 
separation  programs. 

In  addition,  the  analyses  in  the  record 
which  might  have  supported  a 
conclusion  that  national  mandatory 
materials  separation  would  yield  net 
financial  and  energy  and  nonair 
environmental  benefits  did  not  take  into 
account  all  the  recycling  that  will  occur 
absent  regulation.  At  the  present  time, 
approximately  10  percent  of  waste 
materials  are  recyded  on  a  national 
average  basis.  See  U.S.  EPA,  "The  Solid 
Waste  Dilemma:  An  Agenda  for 
Action",  supra.  EPA  is  unable  on  the 
record  to  estimate  the  extent  to  which 
additional  recycling  would  occur  in  the 
absence  of  mandatory  materials 
separation.  The  present  record  is 
inconclusive  concerning  whether  energy 
and  nonair  benefits  from  requiring 
mandatory  materials  separation  on  a 
national  basis  would  materialize.  EPA's 
decision  is  based  on  the 
inconclusiveness  of  the  record  as  a 
whole  rather  than  on  any  individual 
analysis  in  isolation. 

EPA's  past  decisions  concerning  new 
source  performance  standards  have 
uniformly  relied  principally  upon  the 
application  of  appropriate  technologies 
to  reduce  the  emissions  of  air  pollutants, 
ribwever,  the  statute  also  requires  EPA 
to  take  into  consideration  "any  nonair 
quality  health  and  environmental  impact 
and  energy  requirements  *  *  *." 
Nothing  in  EPA's  past  practices  or  the 
statute  governs  just  how  EPA  may 
weigh  costs  in  connection  with  energy 
and  non-air  environmental  factors,  and 
EPA  beUeves  that  it  has  broad 
discretion  to  construe  the  statute  to 
achieve  overall  Congressional  purpose. 
See  Chevron,  supra. 

In  the  absence  of  adequate  evidence 
in  the  record  that  eneigy  and 


*  In  developing  the  final  rule,  EPA  performed 
additional  analyiei:  U.S.  EPA.  Air  Pollutant 
Emission  Standards  and  Guidelines  for  Municipal 
Waste  Combustors:  Economic  Analysis  of 
Materials  Separation  Requirement,  November  1990; 
U.S.  EPA.  Air  Pollutant  Emission  Standards  and 
Guidelines  for  Municipal  Waste  Combustors: 
Economic  Analysis  of  Materials  Separation 
Requirement  (Program  Approach).  December  ISSa 
Thaaa  two  atudiet  each  provide  a  "high"  and  a 
"low"  eatimate  of  the  net  financial  coata  of  a 
materiala  aaparation  program.  Theae  eatimate*  were 
generated  uaing  different  aaaumption*  on  the 
recovery  potential  and  coata  of  materiala  aaparation 
programa  and  the  value  of  the  materiala  recovered. 
The  firat  atudy  "high"  eatimate  faidicatea  net 
national  financial  ooaU  oould  be  aignificant  Theae 
atudiea  did  not  diapel  the  certaintiae  raiaed  in  the 
record  and  oommenta.  and  EPA  ha*  not  relied  upon 
them  in  ita  dedaion,  in  part  l>ecauaa  they  were  not 
aubiect  to  public  comment 


environmental  benefits  will  in  fact 
materialize,  EPA  beUeves  it  should  not 
intervene  in  recycling  markets  by 
imposing  mandatory  materials 
separation.  It  is  thus  appropriate,  when 
the  statute  is  silent  as  to  the  process  of 
weighing  these  factors,  to  take  into 
account  the  uncertainty  in  the  estimates 
of  these  benefits.  Here,  because  of  the 
tmcertainty  of  these  critical  variables, 
the  Agency  finds  that  it  is  indeterminate 
whether  overall  nonair  environmental 
and  energy  benefits  would  be  positive. 
Accordingly,  EPA  finds  that  on  this 
record,  materials  separation  is  not  EOT 
for  this  source  category. 

In  addition  to  the  foregoing,  several 
other  factors  confirm  the 
appropriateness  of  a  decision  not  to 
impose  a  mandatory  source  separation 
requirement.  First,  because  of  the 
uncertainty  discussed  above,  the 
Agency  is  particularly  concerned  about ' 
imposing  a  national  requirement 
because  of  the  risk  of  adversely 
affecting  essential  local  government 
waste  management  services.  If 
conditions  are  unfavorable  overall,  the 
adverse  effects  on  particular 
commimities  may  be  especially  severe. 

The  Agency  also  notes  that  at  present 
there  are  no  separation  requirements 
applicable  to  landfills  receiving 
municipal  solid  waste.  This  could  lead 
to  situations  where  installation  of  new 
MWCs  is  disfavored  because  MWCs 
would  be  subject  to  a  set  of  seemingly 
burdensome  regulatory  requirements 
(i.e.  material  separation)  which  landfills 
avoid.  Although  the  Agency  generally 
considers  landfilling  and  incineration  to 
be  equal  (see  U.S.EPA,  The  Solid  Waste 
Dilemma:  An  Agenda  for  Action,  EPA- 
530/SW-8»-019.  September  1988),  there 
may  be  circumstances,  such  as 
unfavorable  hydrogeologic  conditions, 
when  incineration  is  more  desirable 
than  landfilling.  EPA  intends  to  address 
recyding  and  waste  reduction  issues 
comprehensively  in  connection  with  its 
implementation  and  legislative  strategy 
imder  the  Resource  Conservation  and 
Recovery  Act. 

The  Agency  notes  further  that  it  also 
took  into  account  the  views  of  the 
President's  Coimcil  on  Competitiveness 
on  the  proposed  requirement.  The 
Council  noted  that  if  material  separation 
were  required,  MWCs  would  have 
reduced  flexibility  to  select  the  most 
efficient  way  to  meet  the  standards  by 
imposing  a  design  standard  that  direcly 
regidates  inputs  and  production 
processes.  In  addition,  the  Council 
raised  federalism  concerns  (questioning 
a  substantial  federal  regulatory 
presence  in  areas  traditionally  reserved 
for  states  and  local  governments). 
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concemt  b»  to  the  vuiabiUly  of 
recycliag  markets,  and  whedier  the 
proposed  requirement  satisfied  the 
requirement  of  Executive  Order  12291 
that  where  permitted  by  law,  regulatory 
actions  maximizft  net  social  benefits. 
See  President's  Council  on 
Competitiveaess  Fact  Sheet  (December 
19.  laso),  which  is  part  of  the  record  for 
this  rulemaking.  The  concern  over  net 
social  benefits  minors  the  Agency's 
own  concern  and  the  concerns  reflected 
in  the  public  comments  regarding 
variable  costs  and  fluctuations  in 
markets  for  recycled  materials,  and 
reinforce  the  Agency's  decision  not  to 
proceed  with  a  mandatory  national  25 
per  cent  material  separation 
requirement  for  MWCs  at  this  time. 
Numerous  other  comments  on  the 
specifics  of  materials  separation  were 
made  during  the  comment  period.  The 
comments  addressed  concerns  over  how 
sources  could  measure  compliance  witfi 
the  standards,  what  type  of 
recordkeeping  would  be  required,  what 
materials  could  be  credited,  the 
technical  achievability  of  2S% 
separation,  lead-in  time  necessary  to 
achieve  25%.  the  workability  of  the 
combustion  pemdt  and  the  legal 
au^tority  to  require  source  separation. 
Because  tlie  Agency  has  determined  Aat 
it  is  not  appropriate  to  require  materials 
separati<m  in  this  rulemaking,  those 
coaunents  are  not  addressed  in  detail  in 
this  notice.  The  discussion  of  these 
issoes  can  be  found  in  the  response  to 
comments  in  the  Backgroond 
Information  Dociasent  cited  above. 
(EPA-450-»-91-0(M,  December  1990.) 

2.  Household  Battery  Separation 
Program 

The  proposal  also  induded  a  separate 
requirement  to  estahlisfa  a  household 
battery  separatioo  pro-am.  See  54  FS 
52286.  Many  oooMiwnlers  endorsed  the 
requireaeiitB  for  household  battery 
separatioD  as  a  way  to  reduce  emissians 
of  toxic  metals  stwh  as  mercioy  and 
cadimitm.  Several  coaunenters  said  that 
if  add-on  controls  cannot  reliably 
remove  mercury  from  the  MWC  flue  gas 
stream.  s^paratioD  of  oiercuiy- 
containiog  items,  such  as  batteries,  is 
the  only  way  to  remove  aiercury.  Some 
commenters  advocated  mandatory 
d^Msit/retum  systems,  mandatory 
retailer  take-bade  programs,  or  curbside 
pickup.  Others  said  that  automatic 
sorting  equipment  would  remove 
household  batteries  from  mixed  MSW. 
Some  commenters  thought  that  EPA 
should  limit  or  ban  the  use  of  heavy 
metals  in  batteries  until  technologies  are 
available  for  recyclii^  them. 

Several  commenters  said  that  there 
are  several  successfiil  battery 


separation  programs  in  the  United 
States,  Europe,  and  Japan,  and  that 
there  is  evidence  to  show  that  such 
programs  can  reduce  mercury  emissions 
fiomMWCs. 

In  contrast  other  commenters  thought 
that  requirements  for  hoasehold  battery 
separation  are  premature  because  the 
amount  of  mercury  in  MSW  or  MWC 
emissions  due  to  batteries  is  not  dear. 
Several  comnienters  said  that 
separation  programs  for  household 
batteries  are  not  necessary  because  the 
battery  industry  has  already  reduced  the 
mercury  content  of  aikaUne  batteries, 
the  most  comraoa  type  of  hoasehold 
batteiy,  by  over  90  percent  in  the  last  5 
years.  Some  battery  maaufactarers 
reported  that  the  mercury  level  in  a 
typical  alkattaa  battery  is  carrently 
between  0.025  percent  and  OJOS  percent, 
and  that  by  1003,  alkaline  batteries  sold 
in  the  United  States  will  contain  no 
more  than  0J)25  percent  mercury.  (In  the 
early  1080's  the  typical  mercury  content 
of  an  alkaline  battery  was  about  1.0 
percent.)  Some  commenters  stated  that 
ooamiai^  household  battery 
separation  programs  in  the  United 
States  were  inefficient  and  would  have 
little  effect  on  mercury  emissions.  Other 
commenters  said  that  mechanical 
technologies  for  separating  household 
batteries  are  unavailable. 

Some  commenters  opposed 
mandatory  separation  because  there  are 
no  maricets  for  household  batteries, 
there  are  no  facilities  in  the  United 
States  that  redaim  metals  from  mixed 
household  batteries,  and  tbere  are  no 
other  affordable  alternatives  for 
disposing  of  separated  batteries.  Others 
opposed  separation  because  of  the 
healA  risk  of  accidental  ingestion  of 
batteries  by  small  children  or  elderly 
persons. 

Following  proposal  of  the  MWC 
standards  Ae  Agency  met  with 
representatives  of  several  community 
household  battery  separation  programs 
in  the  United  States.  (See  Docket  No.  A- 
80-08.  Item  No.  IV-E-2.)  In  general, 
these  programs  have  achieved 
household  battery  recycling  rates  of  less 
than  15  percent.  The  most  successful 
programs  in  Europe  and  Japan  have  only 
achieved  battery  recycling  rates  of  20  to 
30  percent  Also,  as  noted,  the  amount  of 
mercury  used  in  aScaHne  batteries  in  the 
United  States  has  declined  significantly. 
In  view  of  the  low  battery  recycling 
rates  achieved,  the  declining  amount  of 
mercury  in  household,  batteries,  and  the 
fact  that  there  are  many  other  sources  of 
mercnry  in  the  waste  stream,  the 
Agency  finds  that  it  has  not  been  shown 
that  battery  separatton  programs  have  a 
suffidently  sigaificant  effect  on  mercury 


emissions  to  warrant  their  indusion  as 
part  of  a  national  standard  at  this  time. 
Accordingly,  battery  separation 
programs  do  not  represent  BDT.  Further, 
the  health  risk  iM>ted  by  commenters 
from  acddental  ingestion  of  button-cell 
batteries  by  soiall  children  and  elderly 
persons  also  supports  the  decision  that 
battery  separation  programs  are  not 
appropriate  elements  of  BDT  at  this 
time. 

Representatives  of  the  household  ' 
battery  separation  programs  in  the 
United  States  also  said  that  there  were 
no  cost-effective  means  for  disposing  of 
separated  mixed  household  batteries. 
They  generally  dispose  of  them  in 
hazardous  waste  landfills  since  there 
are  no  facihties  in  the  United  States  for 
recycling  mixed  household  batteries. 
Indeed,  the  Agency  was  unable  to 
identify  any  company  in  the  United  ■ 
States  that  recovers  metals  from  mixed 
hous^iold  batteries.  (See  the  BID  on 
materials  separation,  EPA-450/3-00- 
021.  November  1990.)  One  company  was 
identified  that  recovers  mercury  arid 
silver  from  mercury  oxide  and  silver 
oxide  batteries  including  small  button 
batteries  such  as  those  found  in  hearing 
aids  and  watches.  Two  other  companies 
expressed  a  willingness  to  accept 
separated  household  aickel-cadnuum 
batteries.  However,  there  is  currently  no 
option  available  for  the  recycling  of  (he 
majority  of  household  batteries. 
Furthermore,  the  storage  and 
transportation  of  mixed  household 
batteries  may  pose  a  risk  of  mercury 
outgassing  and  explosion  if  not  handled 
property. 

While  the  amount  of  mercury  used  in 
alkaline  batteries  has  dedined  to  low 
levels  as  described  in  the  BID  on 
materials  separation,  mercury  oxide 
button  cell  batteries  contain  higher 
proportions  of  mercury  (about  35 
percent]  and  &is  level  is  not  expected  to 
decline  since  the  mercury  in  these  cells 
is  part  of  the  energy-producing 
electrode.  Therefore,  MWCs  or 
communities  that  want  to  remove 
spedfic  mercury-containing  materials 
from  the  waste  stream  may  want  to 
target  mercury  oxide  button  batteries. 

In  response  to  commenters  tidio  said 
that  mechanical  technologies  are 
available  for  household  battery 
separation,  the  Agency  is  aware  of 
equipment  that  separates  household 
batteries  and  other  ferrous  metals 
magnetically  or  concentrates  batteries 
in  small  or  dense  waste  fractions. 
However,  the  Agency  is  unaware  of  any 
automatic  equipment  that  subsequently 
separates  the  batteries  from  the 
magnetic  {etrons  fractioo.  Batteries 
concentrated  in  small  or  dense  waste 
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hactfons  may  be  sabseqaently  aoeened 
to  further  concentrate  the  batteriea.  bat 
the  Agency  is  unawara  at,  wmi 
commenters  have  not  identified.  My 
aulonatic  process  qMdficaUy  to 
sm>ante  the  batteries.  While  these 
tedmologiea  may  be  eSiecthre  in 
separating  most  household  batteries 
from  MSW  iHior  to  combostion,  many 
nickel-cadmium  batteries  and  some 
silver  oxide  and  mercmy  oodde  batten 
batteries  may  not  be  removed  by  this 
equipment  since  they  may  be  encased  in 
items  sudi  as  watches,  cameras,  aid 
sumII  appliances. 

After  diorough  consideratfon.  die 
Agency  has  dedded  not  to  require 
mandatory  jRograms  for  separation  of 
household  batteries  in  the  final  MWC 
standards.  As  noted  above,  however, 
the  Clean  Air  Act  Amendments  of  1990 
direct  the  Agency  to  set  numerical 
emission  limits  for  mercury  [and  also 
lead  and  cadmium)  by  November  1991. 

3.  Lead  Add  Battery  Probatioa 

EPA  has  decided  not  to  adopt  the 
proposed  i»t>hibition  on  burning  lead 
add  battwies.  Althou^  many 
commenten  siqiported  the  ptapotal, 
others  questioned  whether  it  waa 
possiUe  to  achieve  100  pereent 
comphaace  wiA  a  prohibitian.  On 
considering  these  comments,  it  is  B>A's 
view  dwt  although  lead  add  batteries 
are  certainly  a  rignificant  source  of  lead 
in  MWC  emissions,  there  are  already 
strong  regulatory  mechanisms  in  place 
to  discourage  ctHnbestion  of  lead  add 
batteries.  In  particular,  section  3001(i)  of 
RCRA  requires  nnmidpal  waste 
combustors  to  have  In  place  inspecdon 
procedures  to  avoid  accepting 
hazardous  wastes  as  a  condition  to 
being  exempt  from  subtitle  C  regulation. 
This  requirement  would  apply  to  lead 
acid  batteries  generated  fiom 
commercial  and  industrial 
establishmrats,  which  typically  an 
hazardous  wastes.  48  FR  at  144B8-W 
(April  4. 1983)  and  40  CFR  2B6.aO  (RCRA 
subtitle  C  rules  regulating  spent  lead 
add  batteries).  Given  this  existing 
system  (corroborated  by  many  industry 
commenten  who  stated  they  already 
seek  to  remove  alt  lead  add  batteries 
from  MSW)^  the  Agency  does  not 
believe  a  fiirther  prohibitian  ia 
necessary.* 


C.  StoDdcmh  for  Mankipol  Waste 
CombmtorEmiaakmB 

1.  Dfoxfai/Faran  Endssion  Limits 
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SoBse  canunenters  said  a  dioxin/friran 
oaission  limit  in  the  kmer  end  ol  the 
proposed  range  of  6  to  30  ng/dscm  (2  to 
129-/billion  dsd)  coidd  not  be  met  by 
all  MWCs  with  SD/FF  systems.  Ctee  of 
these  submitted  data  from  a  new  MWC 
with  an  SD/FP  syston  showing  an 
average  dioxin  emission  level  in  the 
upper  end  of  the  proposed  range.  Two 
commenten  i*mmmfi»4Tft  the  endsdon 
limit  be  no  lower  than  30  ng/dscm  (12 
gr/billion  dscf).  This  recommendation 
was  based  on  the  available  data  as  well 
as  consideration  of  uncertainties  dee  to 
the  tiadted  aaionnt  of  diexin/faran 
emission  data  available  and  die  lack  dt 
data  over  the  expected  life  of  a  typical 
MWC  Another  commenter  thought  a 
margin  for  uncertainty  should  be 
included  because  NSPS  limits  are  never 
to  be  exceeded  One  ctnnmenter 
suggested  die  NSPS  require  die  same 
level  es  the  emissicm  guidelines  for 
existing  MWCs  (125  ng/dscm  [51  gr/ 
billion  dscf]). 

Some  commenten  thought  the  wam^ 
dioxin/furan  emission  levels  should  be 
required  for  all  MWC  technologies, 
inchiding  RDF.  However,  another 
commenter  said  literature  indicates  RDF 
MWCs  emit  more  dioxin/fiu-an  than 
mass  bum  MWCs  and.  therefore,  higher 
emission  limits  should  be  set  for  new 
ROT  plants. 

The  Agency  reviewed  performance 
data  fiom  10  I^fWC  plants  with  state-of- 
the-art  well-operated  SD/FF  control 
systems  (prc^Kisal  BID  No.  EPA-450/3- 
89-27C  and  Qiapter  3  and  the  appendix 
of  promulgation  BID  No.  EPA-450/3-91- 
004).  Average  outlet  total  dioxin/furan 
concentrations  measured  at  8  of  the  10 
facilities  were  toward  the  low  end  of  the 
proposed  emissira  range  (below  10  ng/ 
dscm  [4  gr/bilUon  dsd]  at  7  percent  Ot). 
Average  emissions  at  one  facility  were 
about  23  ng/dscm  (lOgr/biUion  dscf), 
and  individual  test  runs  measured  as 
high  as  29  ng/dscm  (12  gr/billion  dscf). 
New  source  performance  standard 
emission  limite  are  not  to  be  exceeded, 
and  must  be  set  at  levels  that  ara 
achievable  by  all  MWCs  using  best 
demonstrated  technology.  After  review 
of  all  available  data,  it  is  the  Agency's 
judgment  that  the  best  dmonstrated 
technology  for  afiected  MWCs  (GCP 
and  SD/IT)  can  adueve  the  same 
dioxin/foran  level  for  mass  burn  and 
RDF  MWCs.  Therefore,  in  the  final 
standards,  a  single  emissioa  limit  for 
new  MWCs  has  been  set  at  30  i^dscm 
(12  y/bilUon  dad)  total  diaxins/farans. 
The  Agency  brieves  Aat  with  pra|wr 


maintenance  and  operation,  there  wiU 
be  ne^igible  degradation  in 
peifonnanoe  over  time  aid  that  the  30 
ng/dscm  (12  gr/billian  dscf)  hmit 
provides  an  adeqoete  margin  to  cover 
operating  condttians  over  the  life  of  the 
equipment 

2.  Sulfur  Dioxide  and  Hydrogen  Chloride 
Emission  Requirements 

Several  commenten  noted  that  shnt- 
term  compliance  tests  had  shown  SOt 
reductions  of  85  percent  but  suggested 
that  tlw  continuous  86-pcrcent  SOi 
redaction  requirement  (24-bour  average 
basis)  proposed  for  new  plants  with 
capadties  above  225  Mg/dsy  (250  tpd) 
was  not  crauistently  adnevable  on  a 
long-term  basis.  Tbey  daimed  that 
shwt-tena  variability  in  SOk  inlet  levels 
(due  to  variatton  in  vraste  composition) 
would  make  achieving  8S-percent 
reduction  or  30  ppm  SOi  on  a  24-hoar 
average  basis  difficult  Othere  said  it 
would  be  possible  to  achieve  85-pacent 
control,  bat  it  wonld  require  a  much 
more  coedy  add  gas  control  system  than 
analyzed  fay  EPA.  For  exam|^,  the  air- 
to-doth  ratio  of  the  baghoaae  used  in 
the  SD/FF  system  would  need  to  be 
lower,  and  the  stoidnametric  ratio  (and 
lime  ieed  rate)  of  the  W  vrouid  need  to 
be  higher.  The  commenten  rlwhn>ri  the 
higher  lime  feed  rate  would  result  in 
increased  operating  and  maintenance 
costs  as  well  as  an  increase  in  the 
quantities  of  waste  (ash)  generated  by 
MWCs,  leading  to  increased  ash 
disposal  coste. 

Most  of  the  commenten  soggested 
that  the  standards  should  require  80- 
percent  SOt  coDtrol.  ahhougb  a  few 
suggested  70  percent 

Besed  on  sieailar  arguments,  these 
commenten  alao  requested  die  HCl 
standard  be  dimiged  from  the  proposed 
level  of  95-percent  reduction  to  a  levd  of 
90-percent  reduction. 

With  regard  to  the  averaging  time  for 
SOb.  some  commenten  suggested  use  erf 
a  rolling  24-hour  average  rather  than  a 
block  24-hov  average  (midnight  to 
midnight).  Otfaen  suggested  a  shorter 
averaging  period  dian  24  houn  to 
protect  against  potentiel  short-term 
environmental  impacts  or  to  be 
consistent  with  prevention  of  significant 
deterioration  (PSD)  permits. 

After  proposal,  the  Agency  obtained 
continaons  SOh  emisaion  data  for  a  new 
MWC  with  SD/IT  oontroL  The  S0>  date 
wen  obtained  by  CEMS  at  die  SD/FP 
inlet  and  oodet  and  were  corrected  to  7 
percent  (^  Hborly  emission  data  were 
analyzed  (aes  the  aiqiendix  to 
promulgatton  BID  No.  EPA-450/30-91- 
004).  The  loag-term  average  percent 
reducticn  fat  SOb  for  this  date  set  is 
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about  90  percent  but  due  to  short-tenn 
variability  in  inlet  SOi  levels  and  other 
factors,  both  lower  and  higher  percent 
reductions  are  observed  on  an  hourly  or 
daily  basis.  Since  performance 
standards  apply  at  all  times  and  the  SO* 
provisions  require  use  of  CEMS  to 
determine  compliance  on  a  continuous 
basis,  allowance  must  be  made  for  this 
unavoidable  short-term  variability. 
Statistical  analyses  of  the  CEMS  data 
indicated  that  the  hourly  SO*  levels  at 
both  the  SD/FF  inlet  and  outlet  were 
lognormally  distributed  and  that  80- 
percent  SOi  reduction,  based  on  a  24- 
hour  geometric  mean,  can  be 
continuously  achieved.  This  level  of  SOi 
reduction  is  consistent  with  the 
expected  performance  for  a  well- 
operated,  state-of-the-art  SD/FF  system, 
and  would  achieve  a  long-term  average 
performance  of  90-percent  SO» 
reduction.  Use  of  other  averaging 
periods  was  also  examined  in  this 
analysis.  However,  due  to  variability  in 
short-term  emissions,  use  of  a  shorter 
averaging  period  was  found  to  result  in 
significantly  lower  percent  reduction 
levels.  Increasing  the  averaging  period 
resulted  in  some  increase  in  the 
minimum  achievable  percent  reduction 
level  but  this  increase  was  relatively 
small  relative  to  the  increase  in 
averaging  time.  As  a  result,  it  was 
concluded  that  a  24-hour  block 
averaging  period  using  a  geometric 
mean  was  appropriate. 

As  a  result  of  this  statistical  analysis, 
a  change  was  made  to  the  proposed 
MWC  acid  gas  standards.  The  final  SOi 
limit  for  affected  new  MWC's  is  80- 
percent  reduction  or  30  ppmv,  whichever 
results  in  a  hi^er  emission  level,  as 
calculated  using  a  daily  (block)  24-hour 
geometric  mean.  (The  proposed  SOi 
limit  was  85  percent  or  30  ppmv.)  As 
explained  at  proposal,  the  ppmv  level  is 
included  because  in  cases  where  SOi 
inlet  levels  are  very  low  and  the 
specified  percent  reduction  would  result 
in  outlet  concentration  levels  much 
below  30  ppmv.  the  percent  reduction 
may  not  be  achievable  due  to  limitations 
in  the  SOi  emission  measurement  and 
control  feedback  loops. 

In  response  to  commenters  who 
suggested  a  shorter  averaging  time  to  be 
consistent  with  the  PSD  permits,  the 
NSPS  and  PSD  programs  have  different 
objectives.  The  focus  of  Section  111  of 
the  CAA  (NSPS)  is  to  require  continuous 
long-term  emission  reduction  based  on 
the  performance  of  best  demonstrated 
technology,  whereas  the  PSD  program 
seeks  to  protect  ambient  air  quality 
against  peak  emission  values.  The 
shorter  the  averaging  time  used,  the 
more  a  standard  would  reflect  short- 


term  peak  values  as  opposed  to  long- 
term  performance.  The  selected  24-hour 
averaging  period  is  long  enough  to  be 
more  representative  of  longer-term 
performance  as  opposed  to  short-term 
variation,  but  is  short  enough  to  provide 
for  timely  calculation  of  performance 
levels  and  enforcement  information.  Use 
of  a  24-hour  rolling  average  as  opposed 
to  a  block  average  would  increase  the 
number  of  reported  averages  by  24  (one 
for  each  hour  in  the  day),  but  would  not 
result  in  any  significant  increase  in 
emissions  reductions.  For  these  reasons, 
a  block  24-hour  geometric  mean 
approach  is  specified  to  determine 
compliance  with  the  final  SOi  limits. 
The  HCl  limits  for  affected  MWC's 
have  not  been  changed  since  proposal. 
Compliance  with  the  HCl  limit  is 
determined  by  annual  stack  tests  rather 
than  CEMS,  so  there  is  no  averaging 
period  associated  with  the  HCl  emission 
limits.  Performance  tests  for  a  number  of 
MWC's  with  SD/FF  control  indicate  that 
95-percent  HCl  control  is  achievable 
(see  proposal  BID  No.  EPA-450/3-89- 
27c  and  the  appendix  to  promulgation 
BID  No.  EPA-450/3-91-004). 

3.  Good  Combustion  Practices 

Several  commenters  requested  that 
the  nnal  standards  allow  for  approval  of 
a  State  certification  program 
comparable  to  the  ASK^  program  for 
certification  of  MWC  chief  facility 
operators  and  shift  supervisors.  The 
Agency  agrees  that  greater  flexibihty  in 
implementation  and  compliance  could 
be  achieved  by  allowing  a  State 
certification  program  comparable  to  the 
ASME  program.  While  the  proposed 
regulations  allowed  only  ASNffi 
certification  of  the  chief  facility  operator 
and  the  shift  supervisors,  the  final 
standards  include  an  alternative 
provision  allowing  for  State  approval  of 
equivalent  certification  programs.  It 
should  be  noted  that  if  this  alternative  is 
adopted,  the  State  certification  would 
not  be  transferrable  out  of  the  State  of 
issue.  Only  the  ASME  certification  is 
transferrable  from  State  to  State.  The 
proposed  and  final  regulations  also 
require  annual  training  of  all  plant 
personnel  who  are  in  positions 
associated  with  the  operation  of  the 
MWC.  This  training  would  be  conducted 
through  the  use  of  an  operating  manual 
which  has  certain  required  components. 
The  provisions  for  training  are 
unchanged  since  proposal. 

A  number  of  commenters  expressed 
concerns  about  the  achievability  of  the 
proposed  CO  emission  limits  at  RDF 
MWC's.  A  majority  of  the  commenters, 
stated  that  the  proposed  CO  emission 
limit  of  150  ppmv  on  a  4-hour  averaging 
time  was  not  achievable  due  to  the 


variability  of  RDF.  Others  suggested  that 
the  limit  be  increased  based  on  current 
RDF  MWC  achievability. 

Several  commenters  referred  to  new 
rotary  waterwall  MWCs  that  have  been 
recently  permitted  at  CO  emission  levels 
of  about  100  ppmv,  and  suggested  that 
the  proposed  CO  emission  level  of  150 
ppmv  for  rotary  waterwall  MWC's  be 
lowered. 

Other  comments  included  suggestions 
to  change  the  CO  limits  to  a  lower,  more 
stringent  limit,  and  that  all  classes  of 
MWC's  should  have  the  same  emission 
requirements.  Many  of  the  conunenters 
stressed  a  need  for  supportable  limits 
based  on  CO  emission  data. 

After  proposal  the  Agency  evaluated 
more  recent  CEMS  data  in  order  to  set 
final  CO  emission  limits  for  the  various 
MWC  technologies  (Docket  No.  A-89- 
08,  Item  No.  IV-E-20.)  In  addressing 
commenters'  concerns,  the  Agency 
evaluated  long-term  CEMS  data  from 
some  newer  RDF  MWCs  with  improved 
combustion  design  and  improved 
consistency  of  fuel  feed.  A  statistical 
analysis  of  the  data  showed  that  a  CO 
emission  level  of  ISO  ppmv  can  be 
continuously  met  by  these  newer 
facilities  based  on  a  24-hour  averaging 
time.  However,  due  to  short-term 
(hourly)  variabihty  inherent  in  RDF 
combustion  systems,  a  CO  level  of  150 
ppmv  on  a  4-hour  average  basis  may  not 
be  continuously  achievable.  Therefore, 
based  on  this  data,  the  averaging  time 
for  new  RDF  stoker  MWCs  has  been 
changed  from  the  proposed  4-hour 
average  to  a  24-hour  average.  The 
proposed  CO  emission  limit  of  150  ppmv 
for  RDF  stoker  MWC's  has  not  been    . 
changed  in  the  final  standards. 

The  Agency  also  evaluated  data  from 
newer  rotary  waterwall  MWC's  with 
improved  combustion  characteristics.  A 
statistical  analysis  of  these  data  showed 
that  a  CO  level  of  100  ppmv  was 
continuously  met  by  these  newer  rotary 
waterwall  MWCs  based  on  an 
averaging  time  of  24  hours.  Therefore, 
based  on  these  data,  the  proposed  150 
ppmv  CO  emission  limit  for  rotary 
Waterwall  MWC's  based  on  a  4-hour 
averaging  time  has  been  changed  in  the 
final  standards  to  a  CO  emission  limit  of 
100  ppmv  based  on  a  24-hour  averaging 
time.  The  CO  limits  and  averaging  times 
for  other  types  of  combustors  are  the 
same  as  proposed. 

A  number  of  commenters  expressed 
concerns  about  the  proposed  230  *C  (450 
*F)  fiue  gas  temperature  requirement 
measured  at  the  PM  control  device  inlet 
Some  said  the  optimum  temperature 
may  vary  among  MWCs  depending  on 
combustor  and  control  device  design. 
Others  thought  that  230  X  (450  *F)  was 
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too  high,  and  some  recommended 
temperatures  of  about  150  X  (300  *F)  to 
achieve  metals  condensation  and 
collection.  Some  conunenters  felt  that 
maximum  ten^wrature  requirements  at 
the  PM  control  device  were  not  a 
necessary  component  of  GCP, 

In  response  to  commenters'  ronf-pniB, 
the  Agency  reevaluated  the  flue  gas 
temperature  requirement  Examination 
of  additional  data  received  after 
proposal  comparing  dioxin/funm 
emissions  widi  flue  gas  temperatures 
measured  at  die  FM  oontnrf  device  inlet 
reaffirmed  the  feet  that  doxins/furans 
can  be  formed  in  electrostatic 
precipitators  (ESFs)  or  FFs  and  diat  the 
formation  is  strongly  temperature- 
dependent  The  tetBpetatate 
requirement  is  to  aid  in  continnoas 
con^iance  for  dioxins/furans  since 
those  organics  caranot  be  measured 
continuoasly.  VtTithout  that  requirement, 
a  facility  could  demonstrate  conspliance 
at  a  low  PM  contrirf  device  temperature 
and  then  operate  at  a  hi^er  PM  control 
device  temperature  causing  dioxin/ 
furan  emissions  greater  dian  the  limit 
Therefore,  a  maximum  flue  gas 
temperature  requirement  is  included  in 
the  final  standards  as  a  part  t^  GCP. 

However,  the  Agency  believes  that  a 
better  approach  for  defining  a  practical 
limit  is  to  establish  the  maximum  floe 
gas  temperature  based  on  the  actual 
conditions  experienced  during  the 
successful  dioxin/fiiran  compliance  test 
There  could  be  sevwal  advantages  to 
establi^iing  die  standards  in  die  above 
described  manner.  First  it  wrill  prevent 
facilities  from  demonstrating  dioxin/ 
furan  compHance  at  a  PM  control  device 
inlet  temperature  substantially  below 
230  *C  (450  *F)  and  tiien  operating  at  230 
°C  (450  *F)  as  allowed  by  die  proposed 
requirements.  Since  most  new  MWC's 
are  expected  to  use  SD/FF  or  DSI/FF  to 
comply  with  the  standards,  most  will 
demonstrate  compliance  and  operate  at 
temperatures  well  below  230  *C  (450  'F). 
Second,  because  of  site-^ecific 
differences  in  the  relationship  between 
teraperatxue  and  dioxin/ furan  emission 
levels,  a  single  temperature 
corresponding  to  the  dioxin/furan  Hmit 
would  be  difficult  to  gpealy. 
Additionally,  the  site-qwcific  approach 
would  not  penalize  facilities  widi  very 
good  combustion  conditions  whidi  can 
demonstrate  compliance  with  the 
propoeed  dioxin/furan  emission  limits  at 
temperatures  above  230  "C  (450  *F)  or 
any  other  aniformly  specified  number.  In 
the  final  standards,  die  maximum  fine 
gas  temperature  at  the  final  PM  control 
device  inlet  will  be  the  temperature 
measured  during  the  dioxin/furan 
compliance  test.  The  standards  qiecify 


diat  die  MWC  be  operated  audi  that  die 
temperature  at  the  Pti  control  inlet  is 
not  more  than  17  *C  (30  *P)  above  the 
mean  tenqierature  mcaiiued  during  the 
most  recent  diree-ran  dtotxfai/fBran 
emissions  test  This  maximam 
temperstnre  ia  based  vpoa  a  4-hour 
block  average.  The  17  X  (30  *F) 
increment  has  been  determined  to  be 
sufficient  to  aDow  for  sbort-term 
(hourly)  normal  variations  in  (^eratmg 
temperature,  while  also  provii^ng 
adequate  control  at  dioxin/fiiran 
emissioos  (Docket  No.  A-09m8,  Item 
No.  IV-E-21). 

Several  commenters  briieved  that  the 
proposed  load  levri  operating  limitation 
of  no  more  than  100  percent  of 
demonstrated  load  level  is  overly 
restrictive  and  that  operation  within  a 
range  of  up  to  110  percent  of 
demonstrated  capacity  is  more 
appropriate  due  to  the  variability  of 
MSW  heat  content 

Several  commenters  also  stated  that 
the  proposed  load  level  averaging  time 
of  1  hour  should  be  increased  or 
eliminated  due  to  the  variabihty  in 
MSW  heat  content  The  commenters 
said  that  when  waste  with  an  increased 
heating  value  enters  the  furnace,  the 
steam  flow  could  suddenly  increase  due 
to  the  additional  heat  release.  Some 
commenters  said  that  based  on  a  1-hour 
averaging  time,  they  would  have  to 
operate  their  facility  as  much  as  15 
percent  below  demonstrated  load  level 
in  order  to  maintain  compliance.  Other 
commenterfc  suggested  that  the  load 
level  averaging  time  should  be  equal  to 
the  CO  averaging  time. 

It  is  not  the  intent  of  the  regulation 
diet  any  facility  be  required  to  reduce 
load  over  long-term  (^eration  in  order  to 
conqily  widi  the  load  level  requirements 
if  the  dioxin/furan  limit  can  be  achieved 
at  full  load  levels.  Considering  the 
inherent  variability  associated  with 
steam  load,  it  is  appropriate  to  define 
the  maximum  load  level  at  which  a  unit 
is  permitted  to  operate  as  110  percent  of 
the  mean  combustor  (^>erating  load 
measured  during  the  most  recent  dioxin/ 
furan  performance  lest 

Also,  in  response  to  commenters' 
suggestions,  the  Agency  has  revised  the 
proposed  1-hour  averaging  time  for 
determining  load  level  and  a  4-hour 
averaging  time  is  specified  in  the  final 
standards.  It  is  reasonable  to  require 
that  the  steam  load  averaging  time  be  at 
least  4  hours,  or  as  long  as  the  dioxin/ 
furan  test  period.  If  the  averaging  time  is 
shorter,  such  as  the  proposed  1-hour 
average,  dien  there  will  be  difBculty  in 
defining  the  maTrimnm  operating  load 
level,  hi  many  combustion  systems  such 
as  RDF  MWCs.  the  l-hour  averages  of 


steam  flowrale  wffl  vary  during  a  4-hour 
dioxin/furan  test  period.  Since  the  intent 
is  to  ensure  that  the  fadhty  continues  to 
operate  in  the  same  manner  as  it  did 
during  the  performance  test  it  follows 
that  the  laaximmH  load  level  should  be 
defined  over  the  time  period  when  the 
dioxin/fiiran  emissions  are  being 
measared.  Because  4  hours 
approximates  the  period  of  time  it  takes 
to  perform  a  com|i^iance  test  EPA 
concludes  diat  the  averaging  time  for  the 
maximum  load  levd  should  be  based  on 
a  4-hour  blodc  average. 

In  the  final  standards,  the 
combination  of  a  longer  averaging  time 
(4  hours  versos  1  hour)  and  a  10-percent 
increment  above  die  mean  load  levri 
determined  daring  die  performance  tests 
will  provide  sufficient  flexibility  for 
responsible  operatioo  of  the  facility. 

Some  commenters  stated  that  the 
proposed  standards  are  unequal  since 
they  regulate  the  maximum 
demonstrated  load  level  for  only  steam- 
producing  MWCs  and  do  not  limit  load 
at  MWCs  without  heat  recovery. 

The  Agency  believes  that  load  level 
measurement  is  in^iortant  to  all  types  of 
MWCs.  both  with  and  without  heat 
recovery.  The  intent  of  the  limitation  on 
MWC  load  is  to  avoid  excessive  flue  gas 
flow  rates.  The  amount  of  particulate 
carryover  and  the  formation  and 
emissions  of  dioxins/furans  have  been 
found  to  be  strongly  correlated  with  the 
flue  gas  flow  rates  which  occur  at 
excessive  waste  feed  rates. 

When  the  standards  were  proposed, 
there  were  no  accurate  methoda  of 
continuously  measuring  flue  gas  flow 
rates.  Therefore,  a  limit  was  placed  on 
steam  flow  rates,  as  a  surrogate  method 
for  monitoring  and  oHitrolling  the 
volumetric  flowrate  of  flue  gases. 
Several  alternate  techniques  for 
measurement  of  MWC  load  were 
considered  but  none  were  believed  to  be 
sufficiendy  accurate  or  easily  applied 
for  inclusion  in  the  proposed  standards. 
Since  there  were  no  methods  of 
measuring  load  as  a  surrogate  for  flue 
gas  flowrate  in  refractory  walled 
incinerators,  these  units  were  exempted 
from  maximum  steam  load  limits. 

This  subject  was  reviewed  again  after 
proposal  and  improvements  have  been 
made  in  techniques  for  continuous 
measurement  of  flue  gas  flow  rates. 
There  are  curr«itty  several  different 
methods  that  are  commercially  offered 
for  measuring  floe  gas  volumetric  flow 
rates  in  atiUty  boilers.  These  methods 
may  be  applicable  to  all  classes  of 
MWCs  indodii^  refractory  units 
witliOBt  beat  recovery,  and  one  of  these 
tecfaniqnes  Is  known  now  to  be  applied 
at  an  MWC  facility.  The  Agency  is 
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cxurentiy  evaluating  available  methoda 
for  continuous  measurement  of  flue  gas 
flow  rates,  and  methods  may  be  adopted 
for  use  in  stationary  combustion  sources 
in  the  near  future. 

Therefore,  in  the  final  standards. 
MWC*8  which  do  not  generate  steam  are 
temporarily  exempt  bom  the  load  level 
requirements.  However,  it  is  expected 
there  will  be  few  new  MWC's  without 
heat  recovery.  Once  a  method  for 
measuring  flue  gas  flow  rates  from 
MWC's  is  adopted,  load  level 
measurement  will  be  required  for  all 
KfWC's  with  and  without  heat  recovery. 
The  method  will  also  be  available  as  an 
option  for  the  measurement  of  load  level 
from  MWC's  with  heat  recovery  that 
previously  measured  load  level  based 
on  steam  Clow. 

D.  Standards  for  Nitrogen  Oxides 
Emissions 

Some  commenters  recommended  an 
NO,  limit  of  225  ppmv  because  vendors 
can  guarantee  this  level  and  lower 
levels  may  not  be  continuously 
achievable.  Several  commenters 
supported  an  NO.  emission  limit  of  200 
ppmv.  stating  that  SNCR  as  applied  to 
mass  bum  waterwall  MWC's  can  meet 
an  emission  rate  of  200  ppmv  (dry  basis 
at  7  percent  Oi)  on  a  24-hour  block 
average  basis. 

Another  commenter  said  that  mass 
bum  MWC's  with  capacities  above  225 
Mg/day  (250  tpd)  could  achieve  the  NO, 
limit  of  200  ppm  at  7  percent  Oi  or  40 
percent  reduction,  whichever  is  less 
stringent,  throughout  all  seasons  of  the 
year  if  yard  waste  is  removed. 

Other  commenters  felt  that  an  NO, 
standard  of  120  ppmv  has  not  been 
demonstrated  under  the  meaning  of 
Section  111  of  the  CAA  as  the  best 
technological  system  of  continuous 
emission  reduction,  considering  cost  and 
other  impacts.  They  said  the  standards 
represent  the  lowest  achievable 
emission  rate  (LAER)  rather  than  best 
demonstrated  technology.  Many 
commenters  stated  that  the  data 
collected  to  support  the  NO,  limit  of  120 
to  200  ppmv  were  insufficient  to  ensure 
that  the  range  could  be  achieved 
consistently.  Several  commenters 
viewed  SNCR  as  a  "developmental" 
rather  than  "demonstrated"  technology. 

One  commenter  said  that  a  level  of 
225  ppmv  would  allow  development  and 
use  of  NO,  control  techniques  other  than 
SNCR. 

Several  commenters  felt  that  the  NO, 
emission  limit  in  the  proposed  range  is 
too  lenient.  One  commenter  stated  that 
considering  the  recent  developments  in 
NO,  control  technologies,  it  is  probable 
that  implementation  of  a  combination  of 
technologies,  including  yard  waste 


separation  along  with  one  or  more 
combustion  modifications,  improved 
operating  techniques,  and/or  add-on 
NO,  removal  devices  could  reduce  NO, 
emissions  well  below  100  ppmv  for  new 
facilities.  One  said  rotary  waterwall 
combustors  can  achieve  levels  below 
120  ppmv  without  add-on  control.  One 
commenter  projected  that  if  selective 
catalytic  reduction  (SCR),  which  is 
capable  of  achieving  80  to  90  percent 
NO,  reductioa  were  selected  as  the 
basis  of  the  NSPS,  an  additional  11.800 
to  14.500  Mg/yr  (13,000  to  16,000  tpy)  of 
NO,  reductions  could  be  achieved. 
Other  commenters  suggested  that. 
instead  of  imposing  SNCR  controls  that 
result  in  only  40  or  45  percent 
reductions,  EPA  should  encourage  and 
participate  in  research  programs  to 
identi^  whether  cost-effective  and 
reliable  methods  can  be  developed  with 
much  higher  control  efficiency. 

One  commenter  thought  that  NO, 
emissions  should  be  based  on  an 
allowable  emissions  rate,  but  not  on  a 
percent  reduction  format  because  the 
percent  reduction  format  Ukely  would 
discourage  the  further  development  of 
emerging  technologies.  Some 
commenters  favored  technology-specific 
NO,  limits  and  requested  that 
technology-specific  NO,  limits  be 
established  similar  to  the  proposed 
limits  for  CO  because,  like  CO.  NO, 
emissions  are  a  function  of  combustor 
design  and  operational  control. 

Since  proposal,  the  Agency  has 
evaluated  additional  NO,  emission  data 
to  determine  an  NO,  emission  limit 
based  on  best  demonstrated  technology. 
The  Agency  examined  9  months  of  NO, 
CEMS  data  from  one  U.S.  mass  bum 
MWC  facility  using  SNCR  controls. 
Statistical  analysis  of  these  data 
showed  that  a  NO,  emission  limit  of  180 
ppmv.  calculated  on  a  24-hour  arithmetic 
average  basis,  is  achievable.  This  is 
consistent  with  a  long-term  average  NO, 
level  of  about  130  ppmv  for  the  data  set 
(See  appendix  to  promulgation  BID  No. 
EPA-450/3-91-004). 

Based  on  a  review  of  short-term 
compliance  test  data  from  over  35  mass 
bum  waterwall,  mass  bum  refractory, 
RDF,  modular  excess  air,  and  modular 
starved  air  MWC's.  uncontrolled  NO, 
emissions  from  the  mass  bum  MWC 
discussed  above  are  representative  of 
most  other  types  of  MWC's.  As  a  result, 
these  other  MWC  types  would  also  be 
able  to  continuously  comply  with  an 
NO,  emission  limit  of  180  ppmv  (24-hour 
'  arithmetic  average)  using  add-on 
controls.  Lower  levels  have  not  been 
demonstrated  to  be  continuously 
achievable  by  typical  MWC's. 

This  NO,  limit  will  require  add-on 
NO,  control  at  the  great  majority  of 


MWC's.  However,  it  is  recognized  that 
some  combustor  designs  emit  less  than 
180  ppmv  of  NO,  without  add-on 
controls.  The  final  NO,  level  can  be  met 
through  combustor  design,  application  of 
add-on  controls,  or  a  combination  of  the 
two. 

E.  Prevention  of  Significant 
Deterioration  Significance  Level 

The  Agency  received  several 
comments  on  the  proposed  de  minimis 
level  for  MWC  emissions.  Essentially, 
the  comments  either  supported  the 
proposed  9  Mg/yr  (10  tpy)  significant 
emissions  rate,  or  recommended  that  the 
Agency  distinguish  between  the 
constituents  of  MWC  emissions  in 
setting  de  minimis  levels.  Two 
commenters  said  that  if  the  MWC 
emissions  classification  is  retained,  the 
PSD  significance  level  should  be 
increased  to  18  Mg/yr  (20  tpy).  One 
commenter  suggested  a  9  Mg/yr  (10  tpy) 
level  for  HCl  and  smaller  levels  (e.g.,  9 
X  10-»  Mg/yr  (1  X  10-*  tpy])  for 
dioxins/furans  and  chromium  because 
the  acid  gases  are  emitted  in  quantities 
which  are  orders  of  magnitude  greater 
than  metals  and  dioxins/furans. 
Another  commenter  thought  the  Agency 
should  establish  new  PSD  significance 
thresholds  only  for  those  poUutants  not 
currently  addressed  under  40  CFR  52.21. 
A  comment  submitted  after  the  close 
of  the  comment  period  pointed  out  that  a 
provision  of  the  Clean  Air  Act 
Amendments  of  1990  is  also  relevant  to 
this  issue.  The  Amendments  added  a 
revised  section  112(b)(6)  as  part  of  the 
revised  air  toxics  program.  "That  sectfon 
provides  that  'The  provisions  of  part  C 
(prevention  of  significant  deterioration) 
shall  not  apply  to  pollutants  listed  under 
this  section."  The  189  pollutants  Usted 
under  revised  section  112(b)(1)  include 
all  of  the  non-criteria  pollutants  that 
were  deemed  to  be  "regulated"  for 
purposes  of  PSD  prior  to  enactment  of 
the  1990  Amendments.  Under  EPA 
regulations  promulgated  in  1980.  the  PSD 
program  applies  to  emissions  of 
"regulated "  pollutants.  See.  e.q..  40  CFR 
52.21(j)  (2)  and  (3)  (major  new  and 
modified  stationary  sources  required  to 
apply  the  best  available  control 
technology  to  emissions  of  "each 
pollutant  subject  to  regulation  under  the 
Act").  For  PSD  purposes,  "regulated", 
pollutants  included  criteria  pollutants 
estabhshed  under  section  109,  pollutants 
regulated  by  NSPS  pursuant  to  section 
111.  and  pollutants  regulated  under  the 
national  emissions  standards  for 
hazardous  air  pollutants  (NESHAP) 
program  pursuant  to  section  112. 
Regarding  pollutants  for  which 
emissions  limits  were  estabUshed  under 
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section  111  and  112  for  particnlar  soorce 
categories,  EPA  has  treated  them  as 
"regolated"  for  PSD  purposes  regardless 
of  the  category  of  source  emitting  such 
pollutants.  As  indicated  above,  the 
result  of  revised  section  112(bK6}  is  to 
exempt  from  PSD  coverage  all  pollntants 
previoQsly  regulated  under  die  NESHAP 
program  as  well  as  all  pollutants  listed 
for  regulation  under  title  ID."  (Title  HI 
contains  separate  permitting  and  control 
technology  requirements  applicable  to 
pollutants  listed  theremider.)  Hie  listed 
pollutants  include  certain  individual 
pollutant  components  of  MWC 
emissions,  such  as  HCL  (hydrochloric 
acid)  and  dioxins  and  furans. 

This  same  commenter  stated  that  EPA 
lacks  authority  to  regulate  HCL  directly 
under  the  PSD  program  in  light  of  the 
1990  Amendments.  The  ctMnmenter  also 
contended  that  since  EPA's  proposal 
provided  that  the  regulated  pollutant  is 
"MWC  emissions,"  this  excludes  any 
pollutant  or  combination  of  pollutants 
emitted  from  sources  other  than  MWCs. 

After  considCTing  all  comments  on 
this  issue,  the  Agency  has  revised  its 
approach  to  setting  PSD  de  minimis 
levels  for  emissions  from  MWCs.  The 
primary  goal  of  selecting  de  minhnJs 
levels  is  to  focus  the  PSD  review  on 
significant  increases  in  regulated 
pollutants  and  not  on  insignificant 
increases.  A  single  de  minimis  levd  for 
MWC  emissions,  however,  allows  no 
distinction  between  either  individual 
pollutant  components  or  poUutant 
subclasses.  The  Agency  agrees  that 
some  distinction  among  the  constituents 
of  MWC  emissions  is  appropriate 
because  of  the  different  levels  of 
concern  for  emissions  ctf,  for  example. 
dioxins  versus  add  gases. 

Although  the  overall  effect  of  the 
NSPS  is  to  regulate  MWC  emissions,  it 
is  the  three  subclasses  for  whidi  specific 
emission  rates,  test  methods,  averaging 
times,  and  calculations  are  being 
promulgated.  The  Agency  has 
conduded.  however,  that  setting  PSD 
significance  levels  for  each  individual 
pollutant  component,  as  some 
commenters  suggested,  is  inappropriate 
and  unacceptable  because  the  NSPS 
does  not  establish  emisaian  limits  for 
ead)  individual  pollutant  widiin  a 
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subcategory.  Moreover,  as  explained 
above,  because  of  the  PSD  exemption  in 
title  m  for  all  listed  toxic  air  pollutants, 
the  effect  of  establishing  de  minimis 
levels  for  individual  pollutant 
components  probably  would  be  to 
exen^it  such  constituents  from  PSD 
coverage  altogether.  There  is  no 
indication  in  the  90  Amendments  that 
Congress  intended  to  exdude  NSPS- 
regulated  pollutants  as  such  from  PSD 
coverage.  In  addition,  even  if  the 
individual  pollutant  con^tonents  were 
"regulated"  by  the  Agency,  this 
approach  is  impractical  because  test 
methods  are  not  available  for  each  of 
the  pollutants  listed  by  the  commenters. 
So.  rather  than  the  proposed  9  Mg/yr  (10 
tpy)  threshold  for  total  MWC  emissions, 
or  thresholds  for  each  individual 
poUutant,  the  Agency  today  is 
promulgating  separate  PSD  significant 
emissions  thresholds  for  the  three 
pollutant  subclasses  of  MWC  emissions. 
Therefore,  today's  notice  establishes  the 
following  de  minimis  levels;  35  Mg/yr 
(40  tpy)  for  MWC  acid  gases  (measured 
as  SO»  and  HO);  14  Mg/yr  (15  tpy}  for 
MWC  metals  (measured  as  PM);  and  3.2 
X  10-«Mg/yr  (3.5  X  W'tpy)  for  MWC 
organics  (measured  as  dioxins/furans). 

This  approach  agrees  in  principle  with 
those  commenters  who  recommended 
PSD  significance  thresholds  for 
constituents  of  MWC  emissions,  but 
does  not  go  as  far  as  setting  de  minimis 
levels  for  each  individual  pollutant,  as  - 
some  commenters  suggested.  To 
establish  de  minimis  levels  for  each  of 
the  three  MWC  emissions  subclasses, 
the  Agency  noted  that  the  PSD  concerns 
are  similar  to  those  addressed  in  the 
establishment  of  de  minimis  levels  for 
PM  smaller  than  10  microns  in  diameter 
(PMte)  and  SOs.  For  MWC  wganics.  the 
approach  previously  established  for 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP) 
sources  was  employed. 

In  response  to  the  comment  that 
"MWC  emissions"  as  such  can  only  be 
emitted  by  MWCs.  EPA  agrees  that  die 
estabUshment  of  this  pollutant  as  a 
"regulated"  pollutant  for  PSD  purposes 
is  unique  to  MWCs  and  does  not  subject 
souree  categories  other  tfian  MWCs  to 
PSD  even  though  such  other  soimses 
may  emit  the  same  pollutant  subclasses 
that  constitute  MWC  emissions.  This 
condusion  does  not  call  into  question 
the  accuracy  of  EPA's  general  poHcy 
that  pollutants  (such  as  reduced  sulfur 
compounds)  for  wlricfa  EPA  has 
estabUshed  NSPS  emission  limits  for 
particular  souroe  CTtegories  become 
"regulated"  for  PSD  pnipose  as  to  any 


category  of  source  that  emits  the  named 
pollutant 

The  Agency  notes  that  emissions  of 
MWC  metals  are  only  a  part  of  total  PM 
emissions  from  MWCs.  Particulate 
matter  is  measured  as  an  indicator  of 
MWC  metals  since  most  of  the  metals 
condense  on  fine  I^.  and  no  single  test 
method  will  yield  individual  emissions 
rates  of  these  metals.  A  14  Mg/yr  (15 
tpy)  de  minimis  level  already  exists  for 
PMio.  the  portion  of  PM  for  which,  like 
MWC  metals,  the  Agency  has  the 
greatest  public  concern.  The  Agency 
believes  that  PSD  review  of  14  Mg/yr 
(15  tpy)  increases  in  emissions  of  MWC 
metals  (measured  as  PM)  reasonably 
accomplishes  the  goals  of  setting  de 
minimis  thresholds. 

For  purposes  of  this  rule.  MWC  acid 
gases  are  defined  as  the  sum  of  the 
emissions  of  all  acid  gases  for  which 
there  are  emissions  limits  established  by 
the  NSPS.  There  are  emissions  limits  for 
SOi  and  HCl  since  SOi  and  HQ 
constitute  the  majority  of  acid  gas 
emissions  from  MWC's  and 
measurement  methods  for  these  gases 
are  readily  available.  If,  for  example,  a 
physical  diange  at  an  MWC  increases 
SC^  emissions  by  27  Mg/yr  (30  tpy)  and 
HCl  emissions  by  14  Mg/yr  (15  tpy), 
MWC  acid  gas  emissions  would 
increase  by  41  Mg/yr  (45  tpy).  Since  a 
significant  portion  of  MWC  add  gases 
consist  of  SO^  and  the  overall  PSD 
concerns  in  this  instance  are  qaiie 
similar  to  those  addressed  in  the 
development  of  the  SOk  de  minimis  level 
of  36  Mg/yr  (40  tpy).  that  same  level  was 
also  chosen  for  MWC  acid  gases. 

Selection  of  the  significance  level  for 
MWC  organics  was  based  on 
procedures  the  Agency  has  used  in  the 
past  to  establish  de  minimis  levels  for 
NSPS  and  NESHAP.  When  the  Agency 
promtilgated  de  minimis  levels  for 
regulated  pollutants  on  August  7, 1980 
(45  FR  52676).  the  de  minimis  levels  for 
NSPS  and  NESHAP  were  calculated  as 
20  percent  and  10  percent,  respectively, 
of  the  emissions  from  a  well-controlled, 
moderately-sized  plant  Because  of  the 
potential  health  impact  of  MWC 
organics  (dioxins  and  furans),  the 
Agency  used  die  NESHAP  precedent 
and  selected  an  amount  that  is  10 
percent  of  the  weU-controlled  emisnons 
at  a  typical  RDF  stoker  MWC  fridlity 
with  an  aggregate  capadty  of  1.800  Mg/ 
day  (2,000  tpd),  i.e.,  10  percent  of  32  g/yr 
(3.5  X  10-»  tpy),  or  9.2  g/yr  (3.5  X  10"  • 

tpy). 
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JX.  Maior  Axsm  of  Comment  Not 
Leatfing  to  Oiange  in  Proposal 

A.  Standards  for  MunJdpal  Waste 
Combustor  Emissions  Technology — 
Versus  Health-Based  Standards 

One  commenter  felt  that  emissions  of 
all  toxic  chemicals  should  be  regulated. 
Several  others  recommended  that 
health-based  standards  be  set  for 
multiple  individual  metals  and  organic 
compounds.  Some  suggested  that  multi- 
media risk  assessments  should  form  the 
basis  of  the  standards,  and  some 
suggested  "acceptable"  health  risk 
levels.  This  regulation  is  a  section  111 
action  and  not  a  section  112  action.  As 
stated  in  the  ANPRM  (52  FR  25339)  and 
the  preamble  to  the  proposed  standards 
(54  FR  52256],  a  preliminary  decision 
was  made  to  regulate  MWC's  under 
section  111  rather  than  the  existing 
section  112  of  the  CAA  prior  to  proposal 
of  these  standards.  As  set  forth  in 
section  [  (Background]  of  this  notice  the 
Administrator  has  determined  that 
although  VfWC  emissions  may 
reasonably  be  anticipated  to  contribute 
to  endangerment  of  public  health  and 
welfare,  the  range  of  health  and  welfare 
effects  and  the  uncertainties  in  the 
cancer  risk  estimates  did  not  warrant 
listing  MWC  emissions  as  a  hazardous 
air  pollutant  under  section  112. 
Furthermore,  section  112  could  not  be 
used  to  address  some  subgroups  of 
emissions  which  could  be  addressed 
under  Section  111.  Also,  section  111(d) 
permits  a  more  thorough  evaluation  of 
existing  MWC's  at  the  State  level, 
section  111  standards  are  based  on 
technology,  whereas  under  section  112 
of  the  1977  CAA,  standards  were  to  be 
based  on  the  health  effects  of  specific 
toxics.  Under  section  111  of  the  CAA, 
standards  of  performance  are  intended 
to  reflect  the  emission  level  "achievable 
through  application  of  the  best 
technological  system  of  continuous 
emission  reduction  which  (taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  any  nonair  quaUty 
health  and  environmental  impact  and 
energy  requirements]  the  Administrator 
determines  has  been  adequately 
demonstrated."  The  goal  of  the  NSPS 
program  is  to  prevent  future  air  pollution 
problems  by  requiring  new  sources  to 
apply  this  best  demonstrated 
technology.  Section  111  of  the  CAA  does 
not  suggest  setting  standards  based  on  a 
target  health  risk  level. 

These  standards  reflect  the  best 
demonstrated  technology  as  described 
in  section  111  of  the  CAA.  and  they  are 
designed  to  ensure  continuous  control  of 
the  three  subclasses  of  MWC  emissions. 
Measurement  of  a  limited  number  of 
pollutants  and  parameters  will 


adequately  ensure  that  the  technology  is 
installed  and  operated  appropriately  to 
control  the  range  of  pollutants  in  MWC 
emissions.  It  would  be  impractical,  and 
in  some  cases  impossible,  to  set 
emission  limits  and  measure  for  each  of 
the  dozens,  if  not  hundreds,  of 
individual  pollutants  in  MWC  emissions 
given  current  information.  Moreover, 
this  approach  is  confirmed  by  the 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990  which  directs  the 
Administrator  to  set  technology  based 
standards  for  incinerators. 

B.  Total  Dioxins/Furans  Versus 
Toxicity  Equivalents 

Many  commenters  thought  that  the 
dioxin/furan  emission  limits  should  be 
expressed  in  terms  of  toxicity 
equivalents  (TEQ's)  instead  of  total 
dioxins/furans.  Several  pointed  out  that 
the  worldwide  data  base  focuses  on 
TEQ's.  and  past  EPA  and  State  actions 
have  used  TEQ's.  Some  said  that  TEQ's 
are  a  more  appropriate  basis  for  a 
standard  than  total  dioxins/furans 
because  TEQ's  take  into  account  the 
variability  in  the  toxicity  of  the  isomers 
and.  therefore,  are  a  better  indicator  of 
health  hazards. 

The  MWC  organic  emissions 
standards  could  have  been  expressed  in 
units  of  TEQ's.  However,  as  discussed 
below,  this  was  judged  to  be 
inappropriate  for  a  technology-based 
standard  developed  under  section  111  of 
the  CAA. 

The  emission  limits  for  total  dioxins/ 
furans  reflect  the  achievable 
performance  levels  of  specific  types  of 
control  technologies,  and  are  not 
derived  from  any  target  levels  of  health 
risks.  There  is  no  indication  that  TEQ's 
would  be  a  better  measure  of  emissions 
control  performance  than  total  dioxins/ 
furans.  In  addition,  there  is  no  way  to 
select  or  operate  technology  for  control 
of  specific  isomers  given  current 
knowledge. 

In  this  rulemaking,  MWC  organic 
emissions  are  measured  in  terms  of  total 
tetra-  through  octa-chlorinated  dibenzo- 
p-dioxins  and  dibenzofurans.  To  arrive 
at  the  total  dioxin/furan  emission  level, 
the  emissions  of  each  tetra-  through 
octa-chlorinated  dibenzo-p-dioxin  and 
dibenzofuran  homologue  are  added 
together.  Total  dioxin/furan  emissions 
are  expressed  in  units  of  ng/dscm  (gr/ 
billion  dscf). 

Another  way  of  reporting  dioxin/ 
furan  emissions  involves  the  use  of 
toxicity  equivalence  factors  (TEFs).  The 
TEFs  are  assigned  to  specific  dioxin 
and  furan  isomers  to  express  toxicity  in 
terms  of  TEQ's  of  2,3,7.8- 
tetrachlorodibenzo-p-dioxin.  To  express 
an  emission  limit  in  terms  of  TEQ's,  the 


emissions  of  each  dioxin/furan  isomer 
or  homologue  are  multiplied  by  the 
appropriate  THE,  and  the  products  are 
added  together.  Total  toxicity 
equivalents  are  expressed  in  units  of  ng/ 
dscm  (gr/billion  dscf)  TEQ. 

A  principal  reason  for  not  expressing 
emission  limits  as  TEQ's  is  that  some 
accommodation  would  have  to  be 
included  in  the  standards  for  future 
changes  in  the  values  of  the  TEFs.  In 
1989,  the  EPA  replaced  its  1987  interim 
TEE  scheme  with  an  updated  and 
simplified  interim  International  TEF  (I- 
TEF)  procedure  (the  methodology  for 
calculating  TEFs  has  not  changed). 
Emission  limits  based  on  TEQ's  could  be 
referenced  permanently  to  the  current  I- 
TEFs,  but  this  would  likely  generate 
confusion  when  future  permits.  State 
regulations,  etc..  use  post-1989  TEF 
values.  Alternatively,  TEQ  emission 
limits  could  be  revised  each  time  the 
TEFs  are  revised  (based  on  no  changes 
in  total  dioxins/furans  and  no  intended 
changes  in  control  technologies),  but  this 
presents  some  technical  uncertainties 
regarding  achievability  of  the  revised 
emission  limits  if  there  are  major 
changes  in  TEFs  for  some  groups  of 
dioxin/furan  compounds.  Furthermore,  a 
review  of  tests  from  several  MWC's 
included  in  Docket  No.  A-89-08  shows 
that  total  tetra-  through  octa-chlorinated 
dibenzo-p-dioxins  and  dibenzofurans 
correlate  with  TEQ's  and  will,  therefore, 
assure  control  of  toxic  emissions.  Total 
dioxin/furan  emissions  are  also  simpler 
to  calculate. 

The  reference  test  method  for  total 
tetra-  through  octa-chlorinated  dibenzo 
p-dioxins  and  dibenzofurans  being 
promulgated  in  a  separate  part  of 
today's  Federal  Register  (Method  23) 
requires  measurement  and  reporting  of 
some  31  of  the  210  chemical  compounds 
that  comprise  dioxins/furans.  This 
information  can  be  used  to  calculate 
total  dioxin/furan  emissions,  and  when 
combined  with  a  set  of  TEF  values,  is 
also  sufficient  to  permit  the  calculation 
of  TEQ  emissions  and  estimation  of 
associated  health  risks,  if  this  is  desired. 

As  mentioned  above.  TEF's  are 
subject  to  change  as  new  scientific  data 
become  available.  Using  the  EPA's  1987 
interim  TEF  scheme,  the  30  ng/dscm  (12 
gr/billion  dscf)  total  dioxin/furan 
standard  for  MWC's  being  promulgated 
today  corresponds  to  a  total  TEQ  of 
about  0.46  ng/dscm  (0.18  gr/billion  dscf). 
Using  the  I-TEF  scheme  that  has  been 
adopted  by  EPA.  the  30  ng/dscm  (12  gr/ 
billion  dscf)  total  dioxin/furan  standard 
corresponds  to  a  TEQ  of  about  0.98  ng/ 
dscm  (0.39  gr/billion  dscf). 

In  changing  from  the  1987  scheme  to 
the  I-TEF  scheme,  the  total  TEQ  level  at 
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an  MWC  would  double  even  though  the 
actual  emission  level  would  not  change. 
Emission  levels  expressed  as  TEQ's  will 
continue  to  change  as  TEFs  are  revised. 
For  risk-based  standards,  the  use  of 
TEQ's  may  be  appropriate.  Because  the 
standards  in  this  rulemaking  are 
technology-based,  the  EPA  considers  the 
total  dioxin/furan  approach  more 
appropriate  for  specifying  these 
emission  limits. 

C.  Acid  Gas  Compliance 

Some  commenters  were  concerned 
that  the  test  method  for  HCI  (Method  26) 
may  not  be  accurate  for  calculating  HCI 
emission  levels  or  percent  reductions  at 
MWC  units  where  MSW  is  cofired  in 
cement  kilns  due  to  potential  ammonium 
chloride  interference. 

It  is  expected  that  most  cement  kilns 
cofiring  MSW  will  fire  fuel  feed  streams 
containing  less  than  30  percent  MSW, 
and  will,  therefore,  be  exempt  from  Uie 
standards  as  cofired  combustors. 
However,  if  Method  26  testing  at  a 
cement  kiln  or  any  other  type  of  MWC 
indicates  noncompliance  with  the  HCl 
emission  limits  and  the  facility  believes 
noncompliance  is  due  to  ammonium 
choloride  interference,  the  owner  or 
operator  of  the  facility  can  apply  to  the 
Agency  for  use  of  an  alternate  test 
method  under  40  CFR  60.8(b)  or 
alternate  test  conditions  under  40  CFR 
60.8(c)  of  the  General  NSPS  Provisions. 

D.  Mercury  Emissions 

Under  the  proposal,  a  mercury 
emission  limit  was  not  included,  but  a 
requirement  to  remove  household 
batteries  was  proposed.  The  proposal 
Federal  Register  notice  (52  FR  52251) 
indicated  EPA  would  review  the 
mercury  issue  prior  to  promulgation  and 
decide  whether  the  final  standards 
would  retain  the  battery  separation 
requirement,  include  mercury  limits,  or 
include  both. 

Some  commenters  believed  that  a 
mercury  limit  should  not  be  established. 
Several  pointed  out  that  test  data  on 
mercury  control  by  SD/FF  systems  are 
highly  variable.  One  commenter 
submitted  reports  which  showed  SD/FF 
systems  apparently  did  not  remove 
mercury  in  some  tests.  Several 
commenters  thought  further  research 
was  needed  to  quantify  mercury 
emissions  from  MWC's  and  that  a  full 
range  of  control  techniques,  including 
post-combustion  emission  control, 
source  reduction,  materials  separation, 
and  product  prohibition  or 
reformulation,  should  be  reevaluated. 
Others  thought  mercury  regulations 
snould  be  postponed  until  mechanisms 
affecting  mercury  emissions  and  their 
collection  are  sufficiently  understood. 


One  commenter  said  validation  studies 
of  mercury  Test  Method  lOlA  have  not 
been  performed  on  MWCs. 

On  the  other  hand,  some  commenters 
thought  mercury  emission  limits  should 
be  set  because  merciuy  poses  a  health 
risk  and  can  bioaccumulate  in  the 
environment  Several  pointed  out  that 
the  MWC  metals  emission  standard, 
based  on  the  use  of  SD/FF  systems,  will 
not  ensure  mercury  control  since 
mercury  is  volatile.  Some  suggested 
consideration  of  wet  scrubbers  and 
activated  carbon  for  mercury  control. 

After  proposal,  the  Agency  gathered 
additional  information  and  examined 
mercury  emissions  data  from  several 
MWC's  with  various  acid  gas  and  PM 
control  systems  and  other  types  of  add- 
on controls  for  reducing  mercury 
emissions.  These  data  and  information 
on  mercury  emissions  and  control  were 
entered  into  Docket  No.  A-8&-08. 
section  IV-M.  The  Agency  is  not 
adopting  mercury  standards  in  today's 
standards.  However,  section  129  of  the 
CAA  Amendments  of  1990  requires  that 
mercury,  lead,  and  cadmium  emission 
limits  be  promulgated  within  12  months 
of  the  date  of  enactment  of  the  CAA 
Amendments.  Mercury,  lead,  and 
cadmium  standards  will  be  adopted  in 
accordance  with  that  directive.  A 
separate  Federal  Registor  notice  dealing 
with  mercury  emission  limits  and  other 
additions  to  the  MWC  standards 
required  by  the  1990  CAA  Amendments 
will  be  issued  in  the  near  future. 

X.  Administrative 

A.  Docket 

The  docket  (Docket  No.  A-69-08)  is  an 
organized  and  complete  file  of  all  the 
information  considered  by  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
statement  of  basis  and  purpose  of  the 
proposed  and  promulgated  standards 
and  the  EPA  responses  to  significant 
comments,  the  contents  of  the  docket, 
except  for  Interagency  review  materials, 
will  serve  as  the  record  in  case  of 
judicial  review  [section  307(d)(7)(A)]. 
The  docket  number  for  this  rulemaking 
is  A-89-08. 

B.  Clean  Air  Act  Procedural 
Requirements 

1.  Effective  Date— Sections  111  and 
129 


The  effective  date  of  this  regulation  is 
6  months  after  February  11. 1991. 
Section  129  of  the  CAA  of  1990  provides 
that  standards  of  performance  for 
MWC's  become  effective  6  months 
following  promulgation  and  apply  to 
affected  facilities  of  which  the 
construction  or  modification  was 
commenced  after  the  date  of  proposal 
December  20, 1989. 

2.  Administrator  Listing — Section  111 
As  prescribed  in  section  111.  the 

promulgation  of  these  standards  was 
preceded  by  the  Administrator's 
determination  (52  FR  25399,  July  7, 1987) 
that  MWCs  contribute  significantly  to 
air  pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare. 

3.  External  Participation— Section  117 
In  accordance  with  section  117  of  the 

Act  publication  of  these  promulgated 
standards  was  preceded  by  consultation 
with  appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies. 

4.  Periodic  Review — Section  111 
This  regulation  %vill  be  reviewed  4 

years  from  the  date  of  promulgation  as 
required  by  the  CAA-  "This  review  will 
include  an  assessment  of  such  factors  as 
the  need  for  integration  with  other 
programs,  the  existence  of  alternative 
methods,  enforceability,  improvements 
in  emission  control  technology,  and 
reporting  requirements. 

5.  Economic  Impact  Assessment — 
Section  317 

Section  317  of  the  CAA  requires  the 
Administrator  to  prepare  an  economic 
impact  assessment  for  any  new  source 
performance  standard  promulgated 
under  section  111(b)  of  the  Act.  An       * 
economic  impact  assessment  was 
prepared  for  the  standards  being 
promulgated  today.  All  aspects  of  the 
assessment  were  considered  in  the 
formulation  of  the  standards  being 
promulgated.  The  economic  impact 
assessment  is  included  in  the  BID's  that 
are  in  the  docket 

C.  Office  of  Management  and  Budget 
Reviews 

1.  Paperwork  Reduction  Act  (PRA) 

Information  collection  requirements 
associated  with  this  regulation  (those 
included  in  40  CFR  part  60,  subpart  A 
and  subpart  Ea)  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  provisions  of  the  PRA 
of  1980. 44  U.S.C  3501  et  seq.  and  have 
been  assigned  OMB  control  number 
(2060-0211). 

The  average  annual  burden  of  the 
reporting  and  recordkeeping 
requirements  associated  with  the 
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prapoMd  ragolation  daring  the  first  3 
yean  of  tkt  NSFS  wookl  be  1*m  than  65 
panon  yean,  baaed  on  an  average  of  2B 
respondents  per  year. 

2.  Executive  Order  (E.O.)  12291  review 

Under  E.0. 12291.  the  Agency  nmet 
fudge  whether  a  regoiation  is  a  "maior 
rule"  and  therefore  subject  to  the 
requirament  of  a  regulatory  impact 
analysis  (RIA).  The  standards  being 
promulgated  today  an  major  because 
they  an  projected  to  result  in  industry- 
wide annualized  costs  of  mon  than  $100 
million  in  the  fifth  year  after  the 
standards  go  into  effect  The  Agency 
pnpared  a  regulatory  impact  analysis 
for  proposal  of  the  standards,  and 
updated  it  (along  with  the  economic 
assessment)  for  this  promulgation.  The 
revision  and  update  of  the  regulatory 
impact  anatyiis  is  included  in  the  BID'S 
that  are  in  the  docket  This  regulation 
was  submitted  to  the  OMB  for  review  as 
required  by  Executive  Order  12291. 

D.  Regulatory  Flexibility  Act 
Compliance 

The  Regnlatory  Flexibility  Act  (RFA) 
(Pub.  L  9S-951  September  19. 1960) 
requires  consideration  of  the  impacts  of 
regulations  on  small  entities,  which  are 
small  basiDesaea,  small  organizaticHis, 
and  small  governments.  The  major 
purpose  of  the  RFA  is  to  keep  req^ulatory 
requirements  from  getting  out  of 
proportion  to  the  scale  of  the  entities 
being  regulated,  without  coinpromising 
the  objectives  of,  in  this  case,  the  CAA. 
If  a  regulation  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Agency  may  give  special  consideration 
to  those  small  entities  when  analyzing 
regulatory  alternatives  and  drafting  the 
regiilation.  Definitions  of  small  entities 
are  fiexible.  For  analysis  of  the 
standards,  the  Agency  considers  a  small 
business  in  this  industry  to  one  with 
annual  gross  revenue  less  than  $6 
million,  and  a  small  government  to  be 
one  that  serves  a  population  less  than 
50,000. 

The  Agency  concludes  that  no  small 
governments  will  be  building  an  MWC 
large  enough  that  it  will  be  covered  by 
the  standards.  An  MWC  plant  generally 
has  two  or  more  MWC  nniU.  Two  225 
Mg/day  (250  tpd)  units  would  have  an 
aggregate  plant  capacity  of  450  Mg/day 
(500  tpd).  A  450  Mg/day  (500  tpd)  MWC 
plant  would  serve  a  community  of 
200.000  aasiiming  each  person  generates 
1.8  kg  (4  lb)  of  municipal  soUd  waste  per 
day  and  sends  all  of  it  tu  the  MWC, 
which  would  be  operated  at  80  percent 
of  capacity. 

The  Agency  knows  of  only  one 
planned  MWC  that  wifl  be  owned  by  a 


small  boainess  and  will  have  a  capacity 
between  95  and  90  Mg/day  (39  and  100 
tpd),  and  projects  from  this  information 
that  the  number  of  planned  small 
business  MWCs  affected  by  the 
standards  will  be  insubstantial  or  xera 
The  Agency  therefore,  certifies  that  the 
standarda  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  In  40  CFK  Parts  n.  52 
and  60 

Air  pollution  control  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Municipal  waste 
combuators.  Municipal  solid  waste. 

DatK  Jannsry  It  IWl. 
F.  Haory  HaUcfat 
AdmiaiMtrator. 

For  die  reasons  set  fordi  in  the 
preamble,  parts  51.  52,  and  00.  chapter  L 
title  40  of  the  Code  of  Federal 
Regolations.  are  amended  as  follows: 

PART  SI— fKQUIREIIEirre  FOR 
PREPARATION,  ADOPTION,  AND 
SUeMTTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  foUows: 

Airtfaority.  Sees.  l(n(bKl).  Ha  ISO-lflO. 
171-178.  and  301(a)  of  the  Clean  Air  Act  42 
U.SC.  7401(bMl).  74ia  7470-7479.  7501-750B. 

and  7601  [a]. 


f  51.166   [Awswdadl 

2.  In  S  51.166(b)(23)(i)  the  Pollutant 
and  Emission  Rate  is  amended  by 
adding  an  entry  to  the  end  to  read  as 
follows: 

Municipal  waste  combustor  organic* 
(measured  as  total  tetra-  tlirough  octa- 
chlorinated  dibeiuo-p-dioxini  and 
dibenzofurans):  3.2  x  10~*megagram8per 
year  (3.5  X  10"*  ton*  per  year) 

Municipal  waste  combustor  metals 
(measured  as  articulate  matter):  14 
magagrsms  par  year  (IS  tons  per  year) 
Municipal  waste  cambustor  add  gases 
(maasiffed  as  sulfur  dioxide  and  hydrogen 
chloride):  36  megagrams  per  year  (40  tons 
per  year) 

PART  52-APPROVAL  AND 
PflOMULQATIONOF 
iMPL£MENTATK>N  PLANS 

3.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autherily:  42  U.S.C  7401-7462. 

152.21    [Amended] 

4.  In  8  52.21(b)(23)(i)  the  Pollutant  and 
Emission  Rate  is  amended  by  adding  an 
entry  to  the  end  to  read  as  follows: 

Municipal  wasla  Miertmstw  organics 
(measured  as  total  tetra-  through  octa- 


dilorinated  (fibenso-p-dioKins  and 
dibensofurans):  3.2  X  Kr*megagrain  per 
year  (34  X  10*  *  tons  per  year).  Municipal 
waste  combastor  metals  (maasared  as 
particulate  matter):  14  megagrams  per  year 
(U  tons  per  year) 
Municipal  waste  oooibustor  add  gases 
(meaaarad  as  sulfur  dioxide  and  hydrogen 
chloride):  36  iMgagrams  par  year  (40  ton 
per  year) 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

5.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C  740t  7411.  7414.  74ia 
and  7601. 

6.  Part  60  is  amended  by  revising 
paragraph  (h)  to  read  as  follows: 

f6ai7    Incoiperation  by  ralarenea 

(h)  Hie  following  material  is  available 
for  purchase  from  the  American  Society 
of  Mechanical  Englneen  (ASME).  345 
East  47th  Street  New  YoA.  New  York 
10017. 

(1)  ASME  QRO-1-1980.  Standard  for 
the  Qualification  and  Certification  of 
Resource  Recovery  Facility  Operatore. 
DBR  Approved  for  8  60.56a. 

(2)  ASME  PTC  4.1.  Power  Test  Codes: 
Test  Code  for  Steam  Generating  Units 
(1972).  IBR  Approved  for  68  ea46b  and 
60.58a(h). 

(3)  ASME  Interim  Supplement  19.5  on 
Instruments  and  Apparatus; 
Application.  Part  D  of  Fluid  Meten,  6th 
Edition  (1971).  IKl  Approved  for 

8  eo.58a(h]. 

7.  Part  60  is  amended  by  adding 
subpart  Ea  as  follows: 

Subpart  Ea— Standarda  ol  Perfonwanca  lor 
Municipal  Waste  Coanbuelore 

eo.SOa    Applicability  and  delegation  of 

authority. 
eo.51a    Deflnitioas. 
eo.52a    Standard  for  manidpal  waste 

combustor  metals. 
eo.53a    Standard  for  municipal  waste 

combustor  organics. 
60.54a    Standard  for  munidpal  waste 

combustor  add  gases. 
eo.55a    Standard  for  nitrogen  oxides, 
easea    Standard  for  municipal  waste 

combvstor  operating  practioes. 
ea57a    [Raaenred] 

ecsaa    OonpHaiioa  and  perfonnaoce  testing, 
eassa    Raperttng  and  recordkeeping 

raqotoaBsats. 
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Subpart  Ea— Standards  of 
Performance  for  Municipal  Waste 
Combustors 

960.50a    Appllcabmty  and  delegation  of 
authority. 

(a)  The  affected  facility  to  which  this 
subpart  applies  is  each  MWC  unit  with 
an  MWC  unit  capacity  greater  than  225 
megagrams  per  day  (250  tons  per  day)  of 
MSW  or  RDF  for  which  construction, 
modification,  or  reconstruction  is 
commenced  after  December  20, 1989. 

(b)  [Reserved] 

(c)  Affected  fecihties  that  combust 
tires  or  fuel  derived  solely  from  tires  and 
that  combust  no  other  MSW  or  RDF  are 
exempt  from  all  provisions  of  this 
subpart  except  the  initial  report  required 
under  8  60.59a,  paragraph  (a). 

(d)  Cofired  combustors,  as  defined 
under  9  60.51a,  are  exempt  from  all 
provisions  of  this  subpart  except  the 
initial  report  required  under  8  60.59a, 
paragraph  (a),  and  records  and  reports 
of  the  daily  weight  of  MSW  or  RDF  and 
other  fuels  fired  as  required  under 

9  eo.59a,  paragraphs  (b)(14)  and  (m). 

(e)  Cofired  combustors  that  are 
subject  to  a  Federally-enforceable 
permit  limiting  the  operation  of  the 
combustor  to  no  more  than  225 
megagrams  per  day  (250  tons  per  day)  of 
MSW  or  RDF  are  exempt  fi-om  all 
provisions  of  this  subpart. 

(f)  Physical  or  operational  changes 
made  to  an  existing  MWC  unit  solely  to 
comply  with  emission  guidelines  under 
subpart  Ca  are  not  considered  a 
modification  or  reconstruction  and  do 
not  bring  an  existing  MWC  unit  under 
this  subpart. 

(g)  Municipal  waste  combustors 
combusting  medical  waste  combined 
with  other  MSW  are  subject  to  all 
provisions  of  this  subpart.  Units 
combusting  solely  medical  waste  are  not 
covered  by  this  subpart. 

(h)  The  following  authorities  shall  be 
retained  by  the  Administrator  and  not 
transferred  to  a  State: 

None 

(i)  This  subpart  shall  become  effective 
on  August  12, 1991. 

960.51a    Definitions. 

ASME  means  the  American  Society  of 
Mechanical  Engineers. 

Batch  MWC  means  an  MWC  unit 
designed  such  that  it  cannot  combust 
MSW  continuously  24  houra  per  day 
because  the  design  does  not  allow  waste 
to  be  fed  to  the  unit  or  ash  to  be 
removed  while  combustion  is  occurring. 

Bubbling  fluidized  bed  combustor 
means  a  fluidized  bed  combustor  in 
which  the  majority  of  the  bed  material 
remains  in  a  fluidized  state  in  the 
primary  combustion  zone. 


Chief  facility  operator  means  the 
peraon  in  direct  diarge  and  control  of 
the  operation  of  an  MWC  and  who  is 
responsible  for  daily  on-site  supervision, 
technical  direction,  management  and 
overall  performance  of  the  faciUty. 

Circulating  fluidized  bed  combustor 
means  a  fluidized  bed  combustor  in 
which  the  majority  of  the  fluidized  bed 
material  is  carried  out  of  the  primary 
combustion  zone  and  is  transported 
back  to  the  primary  zone  through  a 
recirculation  loop. 

Coal/RDF  mixed  fuel  fired  combustor 
means  a  combustor  that  fires  coal  and 
RDF  simultaneously. 

Cofired  combustor  means  a  unit 
combusting  MSW  or  RDF  with  a  non- 
MSW  fuel  and  subject  to  a  Federally 
enforceable  permit  limiting  the  imit  to 
combusting  a  fuel  feed  stream,  30 
percent  or  less  of  the  weight  of  which  is 
comprised,  in  aggregate,  of  MSW  or  RDF 
as  measured  on  a  24-hour  daily  basis.  A 
unit  combusting  a  fuel  feed  stream,  more 
than  30  percent  of  the  weight  of  which  is 
comprised,  in  aggregate,  of  MSW  or  RDF 
shall  be  considered  an  MWC  unit  and 
not  a  cofired  combustor.  Cofired 
combustora  which  fire  less  than  30 
percent  segregated  medical  waste  and 
no  other  municipal  solid  waste  are  not 
covered  by  this  subpart. 

Continuous  emission  monitoring 
system  or  CEMS  means  a  monitoring 
system  for  continuously  measuring  the 
emissions  of  a  pollutant  from  an 
affected  facility. 

Dioxin/furan  means  total  tetra- 
through  octachlorinated  dibenzo-p- 
dioxins  and  dibenzofurans. 

Federally-enforceable  means  all 
limitations  and  conditions  that  are 
enforceable  by  the  Administrator 
including  the  requirements  of  40  CFR 
parts  60  and  61,  requirements  within  any 
applicable  State  implementation  plan, 
and  any  permit  requirements 
established  under  40  CFR  52.21  or  under 
40  CFR  51.18  and  40  CFR  51.24. 

Four-hour  block  average  or  4-hour 
block  average  means  the  average  of  all 
hourly  emission  rates  when  the  affected 
faciUty  is  operating  and  combusting 
MSW  measured  over  4-hour  periods  of 
time  fi-om  12  midnight  to  4  a.m.,  4  a.m.  to 
8  a.m.,  8  a.m.  to  12  noon.  12  noon  to  4 
p.m..  4  p.m.  to  8  p.m..  and  6  p.m.  to  12 
midnight. 

Laige  MWC  plant  means  an  MWC 
plant  with  an  MWC  plant  capacity 
greater  than  225  megagrams  per  day  (250 
tons  per  day)  of  MSW. 

Mass  bum  refractory  MWC  means  a 
combustor  that  combusts  MSW  in  a 
refractory  wall  furnace.  This  does  not 
include  rotary  combustore  without 
waterwalls. 


Mass  bum  rotary  waterwall  MWC 
means  a  combustor  that  combusts  MSW 
in  a  cylindrical  rotary  waterwall 
furnace.  This  does  not  include  rotary 
combustora  without  waterwalls. 

Mass  bum  waterwall  MWC  means  a 
combustor  that  combusts  MSW  in  a 
conventional  waterwall  furnace. 

Maximum  demonstrated  particulate 
matter  control  device  temperature 
means  the  maximum  4-hour  block 
average  temperature  measured  at  the 
final  particulate  matter  control  device 
inlet  during  the  most  recent  dioxin/furan 
test  demonstrating  compliance  with  the 
applicable  standard  for  MWC  organics 
specified  under  8  60.53a.  If  more  than 
one  particulate  matter  control  device  is 
used  in  series  at  the  afiected  facihty.  the 
maximum  4-hour  block  average 
temperature  is  measured  at  the  final 
particulate  matter  control  device. 

Maximum  demonstrated  MWC  unit 
load  means  the  maximum  4-hour  block 
average  MWC  unit  load  achieved  during 
the  most  recent  dioxin/furan  test 
demonstrating  compliance  with  the 
applicable  standard  for  MWC  organics 
specified  under  8  60.53a. 

Medical  waste  means  any  solid  waste 
which  is  generated  in  the  diagnosis, 
treatment  or  immunization  of  human 
beings  or  animals,  in  research  pertaining 
thereto,  or  in  production  or  testing  of 
biologicals.  Medical  waste  does  not 
include  any  hazardous  waste  identified 
under  subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act  or  any 
household  waste  as  defined  in 
regulations  under  subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act 

Modular  excess  air  MWC  means  a 
combustor  that  combusts  MSW  and  that 
is  not  field-erected  and  has  multiple 
combustion  chambers,  all  of  which  are 
designed  to  operate  at  conditions  with 
combustion  air  amounts  in  excess  of 
theoretical  air  requirements. 

Modular  starved  air  MWC  means  a 
combustor  that  combusts  MSW  and  that 
is  not  field-erected  and  has  multiple 
combustion  chambera  in  which  the 
primary  combustion  chamber  is 
designed  to  operate  at  substoichiometric 
conditions. 

Municipal-type  solid  waste  or  MSW 
means  household,  commercial/retail, 
and/or  institutional  waste.  Household 
waste  includes  material  discarded  by 
single  and  multiple  residential 
dwellings,  hotels,  motels,  and  other 
similar  permanent  or  temporary  housing 
establishments  or  facilities. 
Commercial/retail  waste  includes 
material  discarded  by  stores,  offices, 
restaurants,  warehouses, 
nonmanufacturing  activities  at  industrial 
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fadUtiM,  and  odier  similar 
aatabUshnents  or  facilities.  Institutional 
waste  indudat  matarial  discarded  by 
school*,  hoepitala.  nonraanufactxtring 
activities  at  prisons  and  government 
facilities  and  odier  similar 
estabUshmoits  or  facilities.  Household, 
commerctal/retail.  and  institutional 
waste  do  not  Indude  sewage,  wood 
pallets,  constraction  and  deraohtion 
wastes,  industrial  process  or 
maaafactwing  wastes,  or  motor  vehides 
(indnding  motor  vehicle  parts  or  vehide 
finffV  Monidpal-type  solid  waste  does 
indods  motor  vehide  maintenance 
materials,  limited  to  vehide  batteries, 
used  motor  oiL  and  tires.  Munidpal  type 
soBd  waste  does  not  indude  wastes  that 
ars  solely  segregated  medical  wastes. 
However,  any  mixture  of  segregated 
medical  wastes  and  other  wsstes  which 
contains  mors  dian  30  percent  waste 
medical  waste  discards,  is  considered  to 
be  municipal-type  solid  waste. 

MtaiicipaJ  waste  combuMtor  at  MWC 
or  AfWC  tMoH  means  any  device  that 
combusts,  solid.  Uqnid.  or  gasified  MSW 
tnchw^^g.  bat  not  limited  to.  field- 
erected  incinerators  (with  or  without 
heat  recovery),  modular  indnerators 
(starved  air  or  excess  air),  boilers  (Le„ 
steam  generating  units),  furnaces 
(whether  suspensioo-fired.  pate-fired, 
mass-fired,  or  fluidixed  bed-fired)  and 
gasification/ combustion  units.  This  does 
not  indude  combustion  units,  engines,  or 
other  devices  that  combust  landfill  gases 
collected  by  landfill  gas  collection 
systems. 

MWC  acidgaset  means  all  add  gases 
emitted  in  the  exhaust  gases  from  MWC 
units  induding,  but  not  limited  to,  sulfur 
dioxide  and  hydrogen  chloride  gases. 

MWCmettuM  means  metals  and  metal 
compounds  emitted  in  the  exhaust  gases 
from  MWC  units. 

MWC  oiganica  means  organic 
compounds  emitted  in  the  exhaust  gases 
from  MWC  units  and  indudes  total 
tetra-  through  octa-chlorinated  dibenzo- 
p-dioxins  and  dibenzofurans. 

MWC  plant  means  one  or  more  MWC 
units  at  the  same  location  for  which 
construction,  modification,  or 
reconstruction  is  commenced  after 
December  20, 1989. 

MWC  plant  capacity  means  the 
aggregate  MWC  unit  capadty  of  all 
MWC  units  at  an  MWC  plant  for  which 
construction,  modification,  or 
reconstruction  commenced  after 
December  20, 1989.  Any  MWC  imits  for 
which  construction,  modification,  or 
reconstruction  is  commenced  on  or 
before  December  20, 1989,  are  not 
included  for  determining  applicability 
under  this  subpart 

MCW  unit  capacity  means  the 
maximum  design  charging  rate  of  an 
MWC  unit  expressed  in  megagrams  per 


day  (tons  per  day)  of  MSW  combusted, 
calculated  according  to  the  procedures 
under  1 60.56a,  paragraph  (}).  Munidpal 
waste  corabustor  unit  capadty  is 
calculated  using  a  design  heating  value 
of  10,500  kilojoules  per  kilogram  (4,500 
British  thermal  units  per  pound)  for 
MSW  and  19,800  kilojoules  per  kilogram 
(8,500  British  thermal  units  per  pound) 
for  De<fical  waste.  The  calculational 
procedures  under  I  eo.58a(j)  include 
procedures  for  determining  MWC  unit 
capacity  for  batch  MWCs  and  cofired 
combustors  and  combustors  firing 
mixtures  of  medical  waste  and  other 
MSW. 

Particulate  matter  means  total 
particulate  matter  emitted  from  MWC 
units  as  measured  by  Method  5  (see 
§60.S6a). 

Potential  hydrogen  chloride  emission 
rate  means  the  hydrogen  chloride 
emission  rate  that  would  occur  from 
combustion  of  MSW  in  the  absence  of 
any  hydrogen  chloride  emissions 
controL 

Potential  sidfur  dioxide  emission  rate 
means  the  sulfur  dioxide  emission  rate 
that  would  occur  from  combustion  of 
MSW  in  the  absence  of  any  sulfur 
dioxide  emissions  control. 

Refuse-derived  fuel  or  RDF  means  a 
type  of  MSW  produced  by  processing 
MSW  through  shredding  and  size 
classification. 

This  indudes  all  classes  of  RDF 
including  low  density  fluff  RDF  through 
densified  RDF  and  RDF  fuel  pelleU. 

RDF  sutler  means  a  steam  generating 
unit  that  combusts  RDF  in  a  semi- 
suspension  firing  mode  using  air^fed 
distributors. 

Same  location  means  the  same  or 
contiguous  property  that  is  under 
comm<m  ownership  or  control  including 
properties  that  are  separated  only  by  a 
street,  road,  highway,  or  other  public 
right-of-way.  rnmmnn  ownership  or 
control  includes  properties  that  are 
owned,  leased,  or  operated  by  the  same 
entity,  parent  entity,  subsidiary, 
subdivision,  or  any  combination  thereof, 
induding  any  munidpality  or  other 
governmental  unit  or  any 
quasigovenunental  authority  {e.g^  a 
public  utility  distrid  or  regional  waste 
disposal  authority). 

Shift  supervisor  means  the  person  in 
direct  charge  and  control  of  the 
operation  of  an  MWC  and  who  is 
responsible  for  on-site  supervision, 
technical  direction,  management,  and 
overall  performance  erf  the  facility 
during  an  assigned  shifL 

Standard  conditions  means  a 
temperature  of  283*  Kelvin  (68* 
Fahrenheit)  and  a  pressure  of  10L3 
kilopascals  (29.92  inches  of  mercury). 

Twenty-four  hour  daily  average  or  24- 
hour  daily  average  means  the  arithmetic 


or  geometric  mean  (as  specified  in 
S  eo.sea  (e),  (g).  or  (h)  as  applicable)  of 
all  hourly  emission  rates  when  the 
affected  facility  is  operating  and  firing 
MSW  measured  over  a  24-hour  period 
between  12  midnight  and  the  following 
midnight 

i60.S2a    Standard  for  munidpsi  wssts 


(a)  On  and  after  the  date  on  which  the 
initial  compliance  test  is  completed  or  is 
required  to  be  completed  under  t  60.8. 
no  owner  or  (q>erator  of  an  affected 
fadlity  located  within  a  large  MWC 
jAuDt  shall  cause  to  be  discharged  into 
the  atmosphere  from  that  affected 
facility  any  gases  that  contain 
particulate  matter  in  excess  of  34 
milligrams  per  dry  standard  cubic  meter 
(0.015  grains  per  dry  standard  cubic 
foot),  corrected  to  7  percent  oxygen  (dry 
basis). 

(b)  On  and  after  the  date  on  which  the 
initial  compliance  test  is  completed  or  is 
required  to  be  completed  under  t  60A 
no  owner  or  operator  of  an  affected 
facility  subject  to  the  particulate  matter 
emission  limit  under  paragraph  (a)  of 
this  section  shall  cause  to  be  discharged 
into  the  atmosphere  from  that  affected 
fadUty  any  gases  that  exhibit  greater 
than  10  percent  opadty  (6-minnte 
average). 

(c)  [Reserved] 

9  60.53a.    Standard  for  municipal  waste 
combustori 


(a)  [Reserved] 

(b)  On  and  after  the  date  on  which  the 
initial  compliance  test  is  completed  or  is 
required  to  be  completed  under  3  60.6, 
no  owner  or  operator  of  an  affected 
facility  located  writhhi  a  large  MWC 
plant  shall  cause  to  be  discharged  into 
the  atmosphere  from  that  affected 
facility  any  gases  that  contain  dioxin/ 
furan  emissions  that  exceed  30 
nanograms  per  dry  standard  cubic  metfcr 
(12  grains  per  billion  dry  standard  cubic 
feet),  corrected  to  7  percent  oxygen  (dry 
basis). 

1 60.54a    Standard  for  municipal  wast* 


(a)  [Reserved] 

(b)  [Reserved] 

(c)  On  and  after  the  date  on  which  the 
initial  compliance  test  is  completed  or  is 
required  to  be  completed  under  1 60A 
no  owner  or  operator  of  an  affected 
facility  located  wiUiin  a  large  MWC . 
plant  shall  cause  to  be  discharged  into 
the  atmosphere  from  that  affected 
facility  any  gases  that  contain  sulfur 
dioxide  in  excess  of  20  percent  of  the 
potential  sulfur  dioxide  emission  rate 
(80  percent  reduction  by  weight  or 
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volume)  or  30  parts  per  million  by 
vdume,  coirected  to  7  percent  oxygen 
(dry  basis),  whichever  is  less  stringent 
The  averaging  time  is  specified  in 
9  60.58a(e). 

(d)  On  and  after  the  date  on  idiich  the 
initial  compliance  test  is  completed  or  is 
required  to  be  completed  under  9  60b8. 
no  owner  or  operator  of  an  affected 
fadlity  located  within  a  large  MWC 
plant  shall  cause  to  be  discharged  into 
the  atmosphere  btaa  that  affected 
fadlity  any  gases  that  contain  hydrogen 
chloride  in  excess  of  5  percent  of  the 
potential  hydrogen  chloride  emission 
rate  (95  percent  reduction  by  weight  or 
volume)  or  25  parts  per  million  by 
volimie.  correded  to  7  percent  oxygen 
(dry  basis),  whichever  is  less  stringent 

960.55a    Standard  for  nitrogen  oxMe*. 
Cte  and  after  the  date  on  which  the 
initial  compliance  test  is  completed  or  is 
required  to  be  completed  under  9  60.8. 
no  owner  or  operator  of  an  affected 
facility  located  within  a  large  MWC 
plant  shall  cause  to  be  discharged  into 
the  atmosphere  from  that  affected 
facility  any  gases  that  contain  nitrogen 
oxides  in  excess  of  180  parts  per  million 
by  volume,  corrected  to  7  percent 
oxygen  (dry  basis).  The  averaging  time 
is  specified  under  9  60.58a(g). 

9tO.S6a   Standard*  for  munidpal  waata 
combustor  operating  practloaa. 

(a)  On  and  after  the  date  on  which  the 
initial  compliance  test  is  completed  or  is 
required  to  be  completed  under  9  60.8, 
no  owner  or  operator  of  an  affiected 
facility  located  within  a  large  MWC 
plant  shall  cause  such  fadUty  to  exceed 
the  carbon  monoxide  standards  shown 
in  table  1. 

Tabi£  1.— MWC  Operating  Standards 


kIWC  tachnotogy 


Man  burn 

MsM  bum  refractory 

Mats  bum  rotary  wilerrall 

ModtHv  stwad  air 

ModulV  aHDMS  ^.-__ — ■■ 

RDf  (tokor 

Bubbling  lUdteed  bad  oombuttor.... 
Circulating  lUdtead  bad  combostor.. 
Coal/ROF  irtad  luai  lb«d  oottSms- 


Cavbon 


(partapar 
nriHon  t)y 
voiunw)> 


100 
100 
100 
50 
SO 
ISO 
100 
100 

150 


>  Maasurad  at  ttta  combuBlor  ouSsl  In  conjunction 
with  a  maaauwmant  ol  OMygan  conoantraSon,  cat- 
ractad  to  7  paioani  OMgan  ((*y  baaia).  Tha  SMarae- 
mg  timaa  va  apadfied  In  1 60  Jea(ti). 

(b)  No  owner  or  operator  of  an 
affected  facility  located  %vithin  a  large 
MWC  plant  shall  cause  such  facility  to 
operate  at  a  load  level  greater  dian  110 


percent  of  the  maximum  demonstrated 
MWC  unit  load  as  defined  in  9  e0.51a. 
The  averaging  time  is  specified  imder 
960.58a(h). 

(c)  No  owner  or  operator  of  an 
affected  fridlity  located  within  a  large 
MWC  plimt  shall  cause  such  facility  to 
operate  at  a  temperatiue,  measured  at 
the  final  particuUte  matter  control 
device  inlet  exceeding  17*  Centigrade 
(30*  Fahrraheit)  above  the  maximum 
demonstrated  particulate  matter  control 
device  temperature  as  defined  in 

9  60.51a.  Tlie  averaging  time  is  specified 
under  9  6a58a(h). 

(d)  Within  24  months  from  the  date  of 
start-up  of  an  affected  facility  or  before 
Febraary  11, 1993.  whichever  is  later, 
each  chief  facility  operator  and  ahift 
supervisor  of  an  affected  facility  located 
withhi  a  large  MWC  plant  shall  obtain 
and  keep  current  eithier  a  provisional  or 
operator  certification  in  accordance 
with  ASME  QRO-1-1989  (incorporated 
by  reference,  see  9  60.17)  or  an 
equivalent  State-approved  certification 
program. 

(e)  No  owner  or  operator  of  an 
affected  facility  shall  allow  such 
affected  facility  located  at  a  large  MWC 
plant  to  operate  at  any  time  without  a 
certified  shift  supervise,  as  provided 
under  paragraph  (d)  of  this  section,  on 
duty  at  the  affeded  fadbty.  This 
requirement  shall  take  effed  24  months 
after  the  date  of  start-up  of  the  affeded 
facility  or  on  and  after  February  11, 
1993.  v^chever  is  later. 

(f)  The  owner  or  operator  of  an 
affected  facility  located  within  a  large 
MWC  plant  shall  develop  and  update  on 
a  yearly  basis  a  sitespecific  operating 
manual  that  shall  at  a  minimtim. 
address  the  following  elements  of  MWC 
imit  operation: 

(1)  Summary  of  the  applicable 
standards  under  this  subpart 

(2)  Description  of  basic  combustion 
theory  applicable  to  an  MWC  unit 

(3)  Pnx^diuvs  for  receiving,  handling, 
and  feeding  MSW; 

(4)  MWC  unit  start-up,  shutdown,  and 
malfunction  procedures; 

(5)  Procedures  for  maintaining  proper 
combustion  air  supply  levels; 

(6)  Procedures  for  operating  the  MWC 
unit  within  the  standards  established 
under  this  subpart 

(7)  Procedures  for  responding  to 
periodic  upeet  or  off-specification 
conditions; 

(8)  Procedures  for  minimizing 
particulate  matter  carryover 

(9)  Procedures  for  monitoring  die 
degree  of  MSW  burnout 

(10)  Procedures  for  handling  ash; 

(11)  Procedwes  for  monitoring  MWC 
unit  emissions;  and 


(12)  Reporting  and  recordkeeping 
procedures. 

(g)  The  owner  or  operator  of  an 
affected  facility  kxated  within  a  large 
MWC  plant  shall  establish  a  program 
for  reviewing  die  operating  manual 
annually  witti  each  person  who  has 
responsibilities  affecting  die  operation 
of  an  affeded  facility  including,  but  not 
limited  to,  chief  facihty  operators,  shift 
supervisors,  control  room  operators,  ash 
handlers,  maintenance  personnel,  and 
crane/load  handlers. 

(h)  The  initial  review  of  the  operating 
manual  as  specified  imder  paragraph  (g) 
of  this  section,  shall  be  conducted  prior 
to  assumption  of  respcmsibilities 
affecting  MWC  unit  operation  by  any 
person  required  to  tindergo  training 
under  paragraph  (g)  of  this  section. 
Subsequent  reviews  of  the  manual  shall 
be  carried  out  annually  by  each  such 
person. 

(i)  The  operating  manual  shall  be  kept 
in  a  readily  accessible  location  for  all 
persons  required  to  undergo  training 
under  paragraph  (g)  of  this  section.  The 
operating  mamtal  and  records  of 
training  shall  be  available  for  inspection 
by  EPA  or  its  delegated  enforcement 
agent  upon  request 

(j)  [Reserved] 

(k)  [Reserved] 

S  60.57a    [neasrvsJl 


(a)  The  standards  under  this  subpart 
apply  at  all  times,  except  during  periods 
of  start-up,  shutdown,  or  malfunction; 
provided,  however,  that  the  duration  of 
start-up,  shutdown,  or  malfunction  shall 
not  exceed  3  hours  per  occurrence. 

(1)  "Hie  start-up  period  commences 
when  the  affected  facility  begins  the 
continuous  biuning  of  MSW  and  does 
not  indude  any  warm-up  period  when 
the  affected  facility  is  combusting  only  a 
fossil  fuel  or  other  non-MSW  fuel  and  no 
MSW  is  being  combusted. 

(2)  Continuous  burning  is  the 
ccmtinuous,  semicontinuous,  or  batch 
feeding  of  MSW  for  purposes  of  waste 
disposal  energy  production,  or 
providing  heat  to  the  combustion  system 
in  preparation  for  waste  disposal  or 
energy  production.  The  use  of  MSW 
solely  to  provide  thermal  protection  of 
grate  or  hearth  during  the  start-up 
period  shall  not  be  considered  to  be 
continuous  burning. 

(b)  The  following  procediu^s  and  test 
methods  shall  be  used  to  determine 
compliance  with  the  emission  limits  for 
particulate  matter  under  9  e0.52a: 
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(1)  Method  1  shall  be  used  to  select 
sarapling  site  and  number  of  traverse 
points. 

(2)  Method  3  shall  be  used  for  gas 
analysis. 

(3)  Method  5  shall  be  used  for 
determining  compliance  with  the 
particulate  matter  emission  standard. 
The  minimum  sample  volume  shall  be 
1.7  cubic  meters  (80  cubic  feet).  The 
probe  and  filter  holder  heating  systems 
in  the  sample  train  shall  be  set  to 
provide  a  gas  temperature  no  greater 
than  iaO'±l4*  Centigrade  (320*±25* 
Fahrenheit).  An  oxygen  or  carbon 
dioxide  measurement  shall  be  obtained 
simultaneously  with  each  Method  5  rim. 

(4)  For  each  Method  5  run,  the 
emission  rate  shall  be  determined  using: 

(i)  Oxygen  or  carbon  dioxide 
measurements. 

(ii)  Dry  basis  F  factor,  and 

(iii)  Dry  basis  emission  rate 
calculation  procedures  in  Method  19. 

(5)  An  owner  or  operator  may  request 
that  compliance  be  determined  using 
carbon  dioxide  measurements  corrected 
to  an  equivalent  of  7  percent  oxygen. 
The  relationship  between  oxygen  and 
carbon  dioxide  levels  for  the  affected 
facility  shall  be  established  during  the 
initial  compliance  test. 

(6)  The  owner  or  operator  of  an 
affected  facility  shall  conduct  an  initial 
compliance  test  for  particulate  matter 
and  opacity  as  required  under  {  60.8. 

(7)  Method  9  shaU  be  used  for 
determining  compliance  with  the  opacity 
limit 

(8)  The  owner  or  operator  of  an 
affected  facility  shall  install,  calibrate, 
maintain,  and  operate  a  CEMS  for 
measuring  opacity  and  record  the  output 
of  the  system  on  a  6-minule  average 
basis. 

(9)  Following  the  date  the  initial 
compliance  test  for  particulate  matter  is 
completed  or  is  required  to  be 
completed  under  i  60.8  for  an  affected 
facility  located  within  a  large  MWC 
plant,  the  owner  or  operator  shall 
conduct  a  performance  test  for 
particulate  matter  on  an  annual  basis 
(no  more  than  12  calendar  months 
following  the  previous  compliance  test). 

(10)  [Reserved] 

(c)  [Reserved] 

(d)  The  following  procedures  and  test 
methods  shall  be  used  to  determine 
compliance  with  the  limits  for  dioxin/ 
furan  emissions  under  (  60.53a: 

(1)  Method  23  shaU  be  used  for 
determining  compliance  with  the 
dioxin/furan  emission  limits.  The 
minimum  sample  time  shall  be  4  hours 
per  test  run. 

(2)  The  owner  or  operator  of  an 
affected  facility  shall  conduct  an  initial 


compliance  test  for  dioxin/furan 
emissions  as  required  under  {  60.8. 

(3)  Following  the  date  of  the  initial 
compliance  test  or  the  date  on  which  the 
initial  compliance  test  is  required  to  be 
completed  under  S  60.8,  the  owner  or 
operator  of  an  affected  facility  located 
within  a  large  MWC  plant  shall  conduct 
a  performance  test  for  dioxin/hiran 
emissions  on  an  annual  basis  (no  more 
than  12  calendar  months  following  the 
previous  compliance  test). 

(4)  [Reserved] 

(5)  An  owner  or  operator  may  request 
that  compliance  with  the  dioxin/furan 
emissions  limit  be  determined  using 
carbon  dioxide  measurements  corrected 
to  an  equivalent  of  7  percent  oxygen. 
The  relationship  between  oxygen  and 
carbon  dioxide  levels  for  the  affected 
facility  shall  be  estabhshed  during  the 
initial  compliance  test 

(e)  The  following  procedures  and  test 
methods  shall  be  used  for  determining 
compliance  with  the  sulfur  dioxide  limit 
under  {  60.54a: 

(1)  Method  19,  section  5.4,  shall  be 
used  to  determine  the  daily  geometric 
average  percent  reduction  in  the 
potential  sulfur  dioxide  emission  rate. 

(2)  Method  19,  section  4.3,  shall  be 
used  to  determine  the  daily  geometric 
average  sulfur  dioxide  emission  rate. 

(3)  An  owner  or  operator  may  request 
that  compliance  with  the  sulfur  dioxide 
emissions  limit  be  determined  using 
carbon  dioxide  measurements  corrected 
to  an  equivalent  of  7  percent  oxygen. 
The  relationship  between  oxygen  and 
carbon  dioxide  levels  for  the  affected 
facility  shall  be  estabhshed  during  the 
initial  compliance  test. 

(4)  The  owner  or  operator  of  an 
affected  facility  shall  conduct  an  initial 
compUance  test  for  sulfur  dioxide  as 
required  under  S  60.8.  Compliance  with 
the  sulfur  dioxide  emission  limit  and 
percent  reduction  is  determined  by  using 
a  CEMS  to  measure  sulfur  dioxide  and 
calculating  a  24-hour  daily  geometric 
mean  emission  rate  and  daily  geometric 
mean  percent  reduction  using  Method  19 
sections  4.3  and  5.4,  as  applicable, 
except  as  provided  under  paragraph 
(e)(5)  of  this  section. 

(5)  For  batch  MWC's  or  MWC  units 
that  do  not  operate  continuously, 
compliance  shall  be  determined  using  a 
daily  geometric  mean  of  all  hourly 
average  values  for  the  hours  during  the 
day  that  the  affected  facility  is 
combusting  MSW. 

(6)  The  owner  or  operator  of  an 
affected  facility  shall  install,  calibrate, 
maintain,  and  operate  a  CEMS  for 
measuring  sulfur  dioxide  emissions 
discharged  to  the  atmosphere  and 
record  the  output  of  the  system. 


(7)  Following  the  date  of  the  mitia) 
compliance  test  or  the  date  on  which  the 
initial  compliance  test  is  required  to  be 
completed  under  8  60.8.  compliance  with 
the  sulfur  dioxide  emission  limit  or 
percent  reduction  shall  be  determined 
based  on  the  geometric  mean  of  the 
hourly  arithmetic  average  emission  rates 
during  each  24-hour  daily  period 
measured  between  12:00  midnight  and 
the  following  midnight  using:  CEMS  inlet 
and  outlet  data,  if  compliance  is  based 
on  a  percent  reduction;  or  CEMS  outlet 
data  only  if  compliance  is  based  on  an 
emission  limit. 

(8)  At  a  minimum,  valid  CEMS  data 
shall  be  obtained  for  75  percent  of  the 
hours  per  day  for  75  percent  of  the  days 
per  month  the  affected  facility  is 
operated  and  combusting  MSW. 

(9)  The  1-hour  arithmetic  averages 
required  under  paragraph  (e)(7)  of  this 
section  shall  be  expressed  in  parts  per 
million  (dry  basis)  and  used  to  calculate 
the  24-hour  daily  geometric  mean 
emission  rates.  The  1-hour  arithmetic 
averages  shall  be  calculated  using  the 
data  points  required  under  S  60.13(e)(2). 
At  least  two  data  points  shall  be  used  to 
calculate  each  1-hour  arithmetic 
average. 

(10)  All  vaUd  CEMS  data  shaU  be  used 
in  calculating  emission  rates  and 
percent  reductions  even  if  the  minimum 
CEMS  data  requirements  of  paragraph 
(e)(8)  of  this  Section  are  not  met. 

(11)  The  procedures  under  §  60.1  3 
shall  be  followed  for  installation, 
evaluation,  and  operation  of  the  CEMS. 

(12)  The  CEMS  shall  be  operated 
according  to  Performance  Speciffcations 
1,  2,  and  3  (appendix  B  of  part  60). 

(13)  Quarterly  accuracy 
determinations  and  daily  calibration 
drift  tests  shall  be  performed  in 
accordance  with  Procedure  1  (appendix 
F  of  part  60). 

(14)  The  span  value  of  the  CEMS  at 
the  inlet  to  the  sulfur  dioxide  control 
device  is  125  percent  of  the  maximum 
estimated  hourly  potential  sulfur  dioxide 
emissions  of  the  MWC  unit,  and  the 
span  value  of  the  CEMS  at  the  oudet  to 
the  sulfur  dioxide  control  device  is  50 
percent  of  the  maximum  estimated 
hourly  potential  sulfur  dioxide 
emissions  of  the  MWC  unit 

(15)  When  sulfur  dioxide  emissions 
data  are  not  obtained  because  of  CEMS 
breakdowns,  repairs,  calibration  checks 
and  zero  and  span  adjustments, 
emissions  data  shall  be  obtained  by 
using  other  monitoring  systems  as 
approved  by  the  AdnUnistrator  or 
Method  19  to  provide  as  necessary  valid 
emission  data  for  a  minimum  of  75 
percent  of  the  hours  per  day  for  75 
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percent  of  the  days  per  month  the  unit  is 
operated  and  combusting  MSW. 

(16)  Not  operating  a  sorbent  injection 
system  for  the  sole  purpose  of  testing  in 
order  to  demonstrate  compUance  with 
the  percent  reduction  standards  for 
MWC  acid  gases  shall  not  be  considered 
a  physical  change  in  the  method  of 
operation  imder  40  CFR  52.21,  or  under 
regulations  approved  pursuant  to  40  CtK 
51.166  or  40  CFR  51.165  (a)  and  (b). 

(f)  The  following  procedures  and  test 
methods  shall  be  used  for  determining 
compliance  with  die  hydrogen  dUoride 
limits  onder  S  60.S4a: 

(1)  The  percentage  reduction  in  the 
potential  hydrogen  chloride  emissions 
(%Phci)  is  computed  using  the  following 
formula: 


Who  = XlOO 


B. 


where: 
E,  is  the  potential  hydrogen  chloride 

emission  rate. 
E,  is  the  hydrogen  chloride  emission  rate 

measured  at  the  outlet  of  the  acid  gas 

control  device. 

(2)  Method  28  shall  be  used  for 
determining  the  hydrogen  chloride 
emission  rate.  The  minimum  sampling 
time  for  Method  28  shall  be  1  hour. 

(3)  An  owner  or  operator  may  request 
that  compliance  with  the  hydrogen 
chloride  emissions  limit  be  determined 
using  carbon  dioxide  measurements 
corrected  to  an  equivalent  of  7  percent 
oxygen.  The  relationship  between 
oxygen  and  carbon  dioxide  levels  for 
the  affected  facility  shall  be  established 
during  the  initial  compliance  test 

(4)  The  owner  or  operator  of  an 
affected  facility  shall  conduct  an  initial 
compliance  test  for  hydrogen  chloride  as 
required  imder  S  60.8. 

(5]  Following  the  date  of  the  initial 
compliance  test  or  the  date  on  which  the 
initial  compliance  test  is  required  under 
§  60.8,  the  owner  or  operator  of  an 
affected  facility  located  within  a  large 
MWC  plant  shall  conduct  a  performance 
test  for  hydrogen  chloride  on  an  annual 
basis  (no  more  than  12  calendar  months 
following  the  previous  compUance  test). 

(6)  [Reserved] 

(7)  Not  operating  a  sorbent  ii^ection 
system  for  the  sole  purpose  of  testing  in 
order  to  demonstrate  compliance  with 
the  percent  reduction  standards  for 
MWC  acid  gases  shall  not  be  considered 
a  physical  change  in  the  method  of 
operation  under  40  CFR  52.21,  or  under 
regulations  approved  pursuant  to  40  CFR 
51.166  or  40  CFR  51.165  (a)  and  (b). 

(g)  The  foUowing  procedures  and  test 
methods  shaU  be  used  to  determine 


compUance  wid)  the  nitrogen  oxides 
limit  under  1 60.S5a: 

(1)  Method  19.  section  4.1,  shall  be 
used  for  determining  the  daily  arithmetic 
average  nitrogen  oxides  emission  rate. 

(2)  An  owner  or  operator  may  request 
that  compUance  with  the  nitrogen 
oxides  emissions  limit  be  determined 
using  carbon  dioxide  measurements 
corrected  to  an  equivalent  of  7  percent 
oxygen.  The  relationship  between 
oxygen  and  carbon  dioxide  levels  for 
the  affected  feciUty  shall  be  established 
during  the  initial  compUance  test 

(3)  The  owner  or  operator  of  an 
affected  faciUty  subject  to  the  nitrogen 
oxides  Umit  under  S  60.55a  shaU  conduct 
an  initial  compUance  test  for  nitrogen 
oxides  as  required  under  %  60.8. 
CompUance  with  the  nitrogen  oxides 
emission  standard  shaU  be  determined 
by  using  a  CEMS  for  measuring  nitrogen 
oxides  and  calculating  a  24-hour  daily 
arithmetic  average  emission  rate  using 
Method  19.  section  4.1,  except  as 
specified  under  paragraph  (g)(4)  of  this 
section. 

(4)  For  batch  MWC's  or  MWC's  that 
do  not  operate  continuously.  compUance 
shall  be  determined  using  a  daily 
arithmetic  average  of  aU  hourly  average 
values  for  the  hours  during  the  day  that 
the  affected  facility  is  combusting  MSW. 

(5)  The  owner  or  operator  of  an 
affected  facility  subject  to  the  nitrogen 
oxides  emissions  liinit  under  9  60.55a 
shaU  instaU,  caUbrate,  maintain,  and 
operate  a  CEMS  for  measuring  nitrogen 
oxides  discharged  to  the  atmosphere 
and  record  the  output  of  the  system. 

(6)  FoUowing  the  initial  compliance 
test  or  the  date  on  which  the  initial 
compliance  test  is  required  to  be 
completed  under  \  60.8,  compliance  with 
the  emission  limit  for  nitrogen  oxides 
required  under  S  60.55a  shaU  be 
determined  based  on  the  arithmetic 
average  of  the  arithmetic  average  hourly 
emission  rates  during  each  24-hour  daily 
period  measured  between  12:00  midnight 
and  the  following  midnight  using  CEMS 
data. 

(7)  At  a  minimum  valid  CEMS  data 
shall  be  obtained  for  75  percent  of  the 
hours  per  day  for  75  percent  of  the  days 
per  month  the  affected  facility  is 
operated  and  combusting  MSW. 

(8)  The  1-hour  ariUunetic  averages 
required  by  paragraph  (g)(6)  of  this 
section  shaU  be  expressed  in  parts  per 
millinn  volume  (dry  basis)  and  used  to 
calculate  the  24-hour  daily  arithmetic 
average  emission  rates.  "The  1-hour 
arithmetic  averages  shaU  be  calculated 
using  the  data  points  required  under 

S  60.13(b).  At  least  two  data  points  shaU 
be  used  to  calculate  each  1-hour 
arithmetic  average. 


(9)  All  vaUd  CEMS  data  must  be  used 
in  calculating  emissian  rates  even  if  the 
minimum  CEMS  data  requirements  of 
paragraph  (gK7)  of  this  section  are  not 
met 

(10)  The  procedures  under  i  60.13 
shaU  be  fc^owed  for  installation, 
evaluation,  and  operation  of  the  C04S. 

(11)  Quarterly  accuracy 
determinations  and  daily  caUbration 
drift  tests  shaU  be  performed  in 
accordance  with  Procedure  1  (appendix 
F  of  part  60). 

(12)  When  nitrogen  oxides  emissions 
data  are  not  obtained  because  of  CEMS 
breakdowns,  repairs,  caUbration  diecks. 
and  zero  and  span  adjustments, 
emission  data  calculations  to  determine 
compUance  shaU  be  made  using  other 
monitoring  systems  as  approved  by  the 
Administrator  or  Method  19  to  provide 
as  necessary  valid  emission  data  for  a 
Tninimiim  of  75  percent  of  the  hours  per 
day  for  75  percent  of  die  days  per  month 
the  unit  is  operated  and  combusting 
MSW. 

(h)  The  foUowing  procedures  shaU  be 
used  for  determining  compliance  with 
the  operating  standards  under  S  e0.56a: 

(1)  CompUance  with  the  carbon 
monoxide  emission  limits  in  {  60.56a(a) 
shaU  be  determined  using  a  4-hour  block 
arithmetic  average  for  aU  types  of 
affected  facUities  except  mass  bum 
rotaiy  waterwaU  MWC's  and  RDF 
stc^ers. 

(2)  For  affected  mass  bum  rotary 
waterwall  MWCs  and  RDF  stokers, 
compUance  with  the  carbon  monoxide 
emission  limits  in  S  60.56a(a)  shaU  be 
determined  using  a  24-hour  daily 
arithmetic  average. 

(3)  The  owner  or  operator  of  an 
affected  facility  shaU  instaU.  caUbrate, 
maintain,  and  operate  a  CEMS  for 
measuring  carbon  monoxide  at  the 
combustor  outlet  and  record  the  output 
of  the  system. 

(4)  The  4-hour  and  24-hour  daily 
arithmetic  averages  in  paragraphs  (h)  (1) 
and  (2)  of  this  section  shall  be 
calculated  from  1-hour  arithmetic 
averages  expressed  in  parts  per  miUion 
by  volume  (dry  basis).  The  1-hour 
arithmetic  averages  shall  be  calculated 
using  the  data  points  generated  by  the 
CEMS.  At  least  two  data  points  shaU  be 
used  to  calculate  each  1-hour  arithmetic 
average. 

(5)  An  owner  or  operator  may  request 
that  compliance  with  the  carbon 
monoxide  emission  Umit  be  determined 
using  carbon  dioxide  measurements 
corrected  to  an  equivalent  of  7  percent 
oxygen.  The  relationship  between 
oxygen  and  carbon  dioxide  levels  for 
the  affected  faciUty  shall  be  estabUshed 
during  the  initial  compUance  test 
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(e)  The  following  procedures  shall  be 
used  to  determine  compliance  with  load 
level  requirements  under  I  eo.50a(b): 

(i)  The  owner  or  operator  of  an 
affected  facility  with  steam  generation 
capability  recovery  shall  install, 
calibrate,  maintain,  and  operate  a  steam 
flow  meter  and  measure  steam  flow  in 
kilograms  per  hour  (pounds  per  hour) 
steam  on  a  continuous  basis  and  record 
the  output  of  the  monitor.  Steam  flow 
shall  be  calculated  in  4-hour  block 
arithmetic  averages. 

(ii)  The  method  contained  in  ASKffi 
Power  Test  Codes:  Test  Code  for  Steam 
Generating  Units.  PTC  4.1  (1972).  Section 
4  (incorporated  by  reference,  see 
i  6ai7)  shall  be  used  for  calculating  the 
steam  flow  required  under  paragraph 
(h)(6)(i)  of  this  section.  The 
recommendations  of  Instruments  and 
Apparatus:  Measurement  of  Quantity  of 
Materials,  ASME  Interim  Supplement 
19.5  (1971),  chapter  4  (incorporated  by 
reference,  see  i  60.17)  shall  be  followed 
for  design,  construction,  installation, 
calibration,  and  use  of  nozzles  and 
orifices. 

(iii)  The  owner  or  operator  of  an 
affected  facility  without  heat  recovery 
shall: 

(A)  [Reserved] 

(7)  To  determine  compliance  with  the 
maximum  particulate  matter  control 
device  temperature  requirements  under 
I  eo.56a(c),  the  owner  or  operator  of  an 
affected  facility  shall  install,  calibrate, 
maintain,  and  operate  a  device  for 
measuring  temperature  of  the  flue  gas 
stream  at  the  inlet  to  the  final 
particulate  matter  control  device  on  a 
continuous  basis  and  record  the  output 
of  the  device.  Temperature  shall  be 
calculated  in  4-hour  block  arithmetic 
averages. 

(8)  Maximum  demonstrated  MWC 
unit  load  shall  be  determined  during  the 
initial  compliance  test  for  dioxins/ 
furans  and  each  subsequent 


performance  test  during  which 
compliance  with  the  dioxin/furan 
emission  limit  under  |  eo,53a  is 
achieved.  Maximum  demonstrated 
MWC  unit  load  shall  be  the  maximum  4- 
hour  arithmetic  average  load  achieved 
during  the  most  recent  test  during  which 
compliance  with  the  dioxin/fiiran  limit 
was  achieved. 

(9)  The  maximum  demonstrated 
particulate  matter  control  device 
temperature  shall  be  determined  during 
the  initial  compliance  test  for  dioxins/ 
furans  and  eadi  subsequent 
performance  test  during  which 
compliance  with  the  dioxin/furan 
emission  limit  under  |  eo.53a  is 
achieved.  Maximiun  demonstrated 
particulate  matter  control  device 
temperatxire  shall  be  the  maximimi  4- 
hour  arithmetic  average  temperature 
achieved  at  the  final  particulate  matter 
control  device  inlet  during  the  most 
recent  test  during  which  compliance 
with  the  dioxin/furan  limit  was 
achieved. 

(10)  At  a  minimum,  valid  CEMS  data 
for  carbon  monoxide,  steam  flow,  and 
particulate  matter  control  device  inlet 
temperature  shall  be  obtauied  75 
percent  of  the  hours  per  day  for  75 
percent  of  the  days  per  month  the 
affected  facility  is  operated  and 
combusting  MSW. 

(11)  All  valid  data  must  be  used  in 
calculating  the  parameters  specified 
under  paragraph  (h)  of  this  section  even 
if  the  minimum  data  requirements  of 
paragraph  (h)(10)  of  this  section  are  not 
met 

(12)  Quarterly  accuracy 
determinations  and  daily  calibration 
drift  tests  for  carbon  monoxide  CEMS 
shall  be  performed  in  accordance  with 
Procedure  1  (Appendix  F). 

(i)  [Reserved] 

(j)  The  following  procedures  shall  be 
used  for  calculating  MWC  unit  capacity 
as  defined  under  \  60.51a: 


(1)  For  MWC  units  capable  of 
combusting  MSW  continuously  for  a  24- 
hour  period,  MWC  unit  capacity,  in 
megagrams  per  day  (tons  per  day)  of 
MSW  combusted,  shall  be  calculated 
based  on  24  hours  of  operation  at  the 
maximum  design  charging  rate.  The 
design  heating  values  under  paragraph 
(j](4)  of  this  section  shall  be  used  in 
calculating  the  design  charging  rate. 

(2)  For  batch  MWC  units,  MWC  unit 
capacity,  in  megagrams  per  day  (tons 
per  day)  of  MSW  combusted,  shall  be 
calculated  as  the  maximum  design 
amount  of  MSW  that  can  be  charged  per 
batch  multiplied  by  the  maximum 
number  of  batches  that  could  be 
processed  in  a  24-hour  period.  The 
maximum  number  of  batches  that  could 
be  processed  in  a  24-hour  period  is 
calculated  as  24  hours  divided  by  the 
design  number  of  hours  required  to 
process  one  batch  of  MSW,  and  may 
include  fractional  batches.*  The  design 
heating  values  under  paragraph  (j)(4)  of 
this  section  shall  be  used  in  calculafing 
the  MWC  unit  capacity  in  megagrams 
per  day  (tons  per  day)  of  MSW. 

(3)  For  cofired  combustors,  as  defined 
under  {  60.51a.  MWC  unit  capacity  is 
the  maximum  daily  amoimt  of  MSW  or 
ROF  specified  in  a  Federally- 
enforceable  permit  that  can  be 
combusted  in  the  cofired  combustor, 
expressed  in  megagrams  per  day  (tons 
per  day)  of  MSW. 

(4)  MWC  unit  capacity  shall  be 
calculated  using  a  design  heating  value 
of  10,500  kilojoules  per  kilogram  (4,500 
British  thermal  imits  per  pound)  for  all 
MSW  except  medical  waste  and  19,800 
kilojoules  per  kilogram  (8,500  British 
thermal  units  per  pound)  for  medical 
waste.  If  an  affected  MWC  unit  fires 
both  medical  waste  and  other  MSW, 
either  the  procedure  under  (j)(4)  (i)  or  (ii) 
of  this  section  shall  be  used  to 
determine  the  design  heating  value. 

(i)  The  design  heating  value  may  be 
prorated  using  the  following  equation: 


where: 
HVo^deaign  heating  value  in  kilojoules 

per  kilogram 
MSW  =  amount  of  non-medical  MSW  fired 

(daily  basis) 
Medsamount  of  medical  waste  fired  (daily 

basis) 


■  For  txampi*.  If  oiM  batch  requins  16  hours,  dm 
24/ia,  or  M  batches,  could  be  combusted  in  s  24- 
hour  period. 


HVo^lCSOO 


MSW 


Med 


MSW+Med+19.800  MSW+Med 


If  this  equation  is  used,  records  must  be 
kept  of  the  daily  amounts  of  medical 
waste  and  other  MSW  combusted, 
(ii)  The  owner  or  operator  of  an 
affected  MWC  firing  both  medical  waste 
and  other  MSW  may  elect  to  assume  a 
desi^  heating  value  of  10.500  kilojoules 
per  kilogram  (4,500  British  thermal  units 


per  poimd)  for  all  MSW  and  medical 
waste  fired.  If  this  assumption  is  used, 
records  of  the  daily  amount  of  MSW  and 
medical  waste  combusted  are  not 
required  to  be  kept 
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Secsfta    Reportino  and  recordkeeping 
requirements. 

(a)  The  owner  or  operator  of  an 
affected  facility  located  at  an  MWC 
plant  with  a  capacity  greater  than  225 
megagrams  per  day  (250  tons  per  day) 
shall  provide  notification  of  intent  to 
construct  and  of  planned  initial  start-up 
date  and  the  type(8)  of  fuels  that  they 
plan  to  combust  in  the  affected  facility. 
The  MWC  unit  capacity  and  MWC  plant 
capacity  and  supporting  capacity 
calculations  shall  be  provided  at  the 
time  of  the  notification  of  construction. 

(1)  At  the  time  of  notification  of 
construction,  owners  or  operators  of 
cofired  combustors  must  provide 
estimates  of  the  types  and  amounts  of 
each  fuel  they  plan  to  combust  and  the 
date  on  which  they  plan  to  start 
combusting  MSW  or  RDF  and  shall 
submit  a  copy  of  a  Federally- 
enforceable  permit  limiting  the 
maximum  amount  of  MSW  that  may  be 
combusted  in  the  cofired  combustor  in 
any  single  day  (midnight  to  midnight), 
expressed  in  percent  of  the  aggregate 
fuel  feed  stream  by  weight. 

(2)  [Reserved] 

(b)  The  owner  or  operator  of  an 
affected  facility  located  within  a  small 
or  large  MWC  plant  and  subject  to  the 
standards  under  §  60.52a,  S  e0.53a, 

{  60.54a.  S  60.55a.  S  60.56a,  or  S  60.57a 
shall  maintain  records  of  the  following 
information  for  each  affected  facility  for 
a  period  of  at  least  2  years: 

(1)  Calendar  date. 

(2)  The  emission  rates  and  parameters 
measured  using  CEMS  as  specified 
under  (b)(2)  (i)  and  (ii)  of  this  section: 

(i)  The  following  measurements  shall 
be  recorded  in  computer-readable 
format  and  on  paper 

(A)  All  6-minute  average  opacity 
levels  required  under  S  60.58a(b). 

(B)  All  1  hour  average  sulfur  dioxide 
emission  rates  at  the  inlet  and  outlet  of 
the  acid  gas  control  device  if  compliance 
is  based  on  a  percent  reduction,  or  at 
the  outlet  only  if  compliance  is  based  on 
the  outlet  emission  limit,  as  specified 
under  (  eo.58a(e). 

(C)  All  1-hour  average  nitrogen  oxides 
emission  rates  as  specified  under 

5  eo.58a(g). 

(D)  All  1-hour  average  carbon 
monoxide  emission  rates,  MWC  xmit 
load  measurements,  and  particulate 
matter  control  device  inlet  temperatures 
as  specified  under  {  60.58a(h]. 

(ii)  The  following  average  rates  shall 
be  computed  and  recorded: 

(A)  All  24-hour  daily  geometric 
average  percent  reductions  in  sulfur 
dioxide  emissions  and  all  24-hour  daily 
geometric  average  sulfur  dioxide 
emission  rates  as  specified  under 
S  60.58a(e). 


(B)  All  24-hour  daily  arithmetic 
average  nitrogen  oxides  emission  rates 
as  specified  under  \  60.58a(g). 

(C)  All  4-hour  block  or  24-hour  daily 
arithmetic  average  carbon  monoxide 
emission  rates,  as  applicable,  as 
specified  under  §  60.58a(h). 

(D)  All  4-hour  block  arithmetic 
average  MWC  unit  load  levels  and 
particulate  matter  control  device  inlet 
temperatures  as  specified  under 

9  60.58a(h). 

(3)  Identification  of  the  operating  days 
when  any  of  the  average  emission  rates, 
percent  reductions,  or  operating 
parameters  specified  under  paragraph 
(b)(2)(ii)  of  this  section  or  the  opacity 
level  exceeded  the  applicable  limits, 
with  reasons  for  such  exceedances  as 
well  as  a  description  of  corrective 
actions  taken. 

(4)  Identification  of  operating  days  for 
which  the  minimum  number  of  hours  of 
sulfur  dioxide  or  nitrogen  oxides 
emissions  or  operational  data  (carbon 
monoxide  emissions,  unit  load, 
particulate  matter  control  device 
temperature)  have  not  been  obtained, 
including  reasons  for  not  obtaining 
sufficient  data  and  a  description  of 
corrective  actions  taken. 

(5)  Identification  of  the  times  when 
sulfur  dioxide  or  nitrogen  oxides 
emission  or  operational  data  (carbon 
monoxide  emissions,  unit  load, 
particulate  matter  control  device 
temperature)  have  been  excluded  from 
the  calculation  of  average  emission 
rates  or  parameters  and  the  reasons  for 
excluding  data. 

(6)  The  results  of  daily  sulfur  dioxide, 
nitrogen  oxides,  and  carbon  monoxide 
CEMS  drift  tests  and  accuracy 
assessments  as  required  under 
Appendix  F,  Procedure  1. 

(7)  The  results  of  all  annual 
performance  tests  conducted  to 
determine  compliance  with  the 
particulate  matter,  dioxin/furan  and 
hydrogen  chloride  limits.  For  all  annual 
dioxin/furan  tests,  the  maximum 
demsnstrated  MWC  unit  load  and 
maximum  demonstrated  particulate 
matter  control  device  temperature  shall 
be  recorded  along  with  supporting 
calculations. 

(8)  through  (13)  [Reserved] 

(14)  For  cofired  combustors  having  an 
MWC  unit  capacity  greater  than  225 
megagrams  per  day  (250  tons  per  day)  of 
MSW,  the  weight  of  MSW  and  each 
other  fuel  combusted  on  a  daily  basis. 

(15)  For  combustors  firing  both 
medical  waste  and  other  MSW,  the 
amount  of  non-medical  MSW  and  the 
amount  of  medical  waste  combusted  on 
a  daily  basis,  unless  it  is  assumed  that 
the  total  heat  input  to  the  combustor  is 
fit)m  MSW  with  a  design  beating  value 


of  10,500  kilojoules  per  kilogram  (4,500 
British  thermal  units  per  pound). 

(c)  Following  the  initial  compliance 
test  as  required  under  %  \  60.8  and 
60.58a,  the  owner  or  operator  of  an 
affected  facifity  located  within  a  large 
MWC  plant  shall  submit  the  initial 
compliance  test  data,  the  performance 
evaluation  of  the  CEMS  using  the 
applicable  performance  specifications  in 
appendix  B,  and  the  maximum 
demonstrated  MWC  unit  load  and 
maximum  demonstrated  particulate 
matter  control  device  temperature 
estabhshed  during  the  dioxin/furan 
compliance  test 

(d)  [Reserved] 

(e)  The  owner  or  operator  of  an 
affected  facility  located  within  a  large 
MWC  plant  shall  submit  quarterly 
compliance  reports  for  sulfur  dioxide, 
nitrogen  oxide  (if  applicable),  carbon 
monoxide,  load  level,  and  particulate 
matter  control  device  temperature  to  the 
Administrator  containing  the 
information  recorded  under  paragraphs 
(b)(1).  (2)(ii).  (3),  (4).  (5),  and  (6)  of  this 
section  for  each  pollutant  or  parameter. 
The  hourly  average  values  recorded 
under  paragraph  (b)(2)(i]  of  this  section 
are  not  required  to  be  included  in  the 
quarterly  reports.  Combustors  firing  a 
mixture  of  medical  waste  and  other 
MSW  shall  also  provide  the  information 
under  paragraph  {b)(15)  of  this  section. 
as  applicable,  in  each  quarterly  report. 
Such  reports  shall  be  postmarked  no 
later  than  the  30th  day  following  the  end 
of  each  calendar  quarter. 

(f)  The  owner  or  operator  of  an 
affected  facility  located  within  a  large 
MWC  plant  shall  submit  quarterly 
excess  emission  reports,  as  applicable, 
for  opacity.  The  quarterly  excess 
emission  reports  shall  include  all 
information  recorded  under  paragraph 
(b)(3)  of  this  section  which  pertains  to 
opacity  and  a  listing  of  the  6-minute 
average  opacity  levels  recorded  under 
paragraph  (b)(2)(i)(A)  of  this  section  for 
all  periods  when  such  &-minute  average 
levels  exceeded  the  opacity  limit  under 
S  60.52a.  The  quarteriy  report  shall  also 
list  the  percent  of  the  affected  facihty 
operating  time  for  the  calendar  quarter 
that  the  opacity  CEMS  was  operating 
and  collecting  valid  data.  Such  excess 
emission  reports  shall  be  postmarked  no 
later  than  the  30th  day  following  the  end 
of  each  calendar  quarter. 

(g)  The  owner  or  operator  of  an 
affected  facility  located  within  a  large 
MWC  plant  shall  submit  reports  to  the 
Administrator  of  all  annual  performance 
tests  for  particulate  matter,  dioxin/ 
furan,  and  hydrogen  chloride  as 
recorded  under  paragraph  (b)(7)  of  this 
section,  as  applicable,  from  the  affected 
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facility.  For  each  annual  dioxin/furan 
compliance  test  the  maxinnnn 
demonatrated  MWC  unit  load  and 
maxinnun  demonstrated  particulate 
matter  control  device  temperature  ahali 
be  reported.  Such  reports  shall  be 
submitted  when  available  and  in  no 
case  later  than  the  date  of  required 
submittal  of  the  quarterly  report 
specified  under  paragraph  (e)  of  this 
section  covering  the  calendar  quarter 
following  the  quarter  during  which  the 
test  was  conducted, 
(h)  [Reserved] 

(i)  Records  of  CEMS  daU  for  opacity. 
sulfur  dioxide,  nitrogen  oxides,  and 
carbon  monoxide,  load  level  data,  and 
particulate  matter  control  device 
temperature  data  shall  be  maintained 
for  at  least  2  years  after  date  of 
recordation  and  be  made  available  for 
inspection  upon  request. 

01  Records  showing  the  names  of 
persons  who  have  completed  review  of 
the  operating  manual  including  the  date 
of  the  initial  review  and  all  subsequent 
annual  reviews,  shall  be  maintained  for 
at  least  2  years  after  date  of  review  and 
be  made  available  for  inspection  upon 
request 
(k)  [ResMved] 
(1)  [Reserved] 

(m)  The  owner  or  operator  of  a  cofired 
combustor  located  mthin  a  plant  having 
an  MWC  plant  capacity,  as  determined 
under  U  easia  and  00.58a(j)(3],  greater 
than  225  megagranu  per  day  (250  tons 
per  day)  shall  submit  quarterly  reports 
of  the  daily  weights  of  MSW  and  each 
other  fuel  fired  as  recorded  under 
paragraph  (b)(14)  of  this  section.  Such 
reports  shall  be  postmarked  no  later 
than  the  30th  day  following  the  end  of 
each  calendar  quarter. 
[FR  Do&  n-l  FUed  2-8-«l:  8:45  am] 
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ACnofC  Final  Emission  Guidetines. 


tumtAKf.  A  consent  decree  required 
the  Administrator  of  the  EPA  to  sign 
proposed  emission  guidelines  for 
existing  municipal  waste  combostora 
(NfWCs)  by  November  3a  1988.  The 
guidelines  were  signed  on  schedule  and 
were  published  in  the  Fedeial  Regialer 
on  December  20. 1980.  The  propoeed 


guidelines  applied  to  both  small  and 
large  existii^  MWCs.  Following  the 
proposal,  the  EPA  held  various  public 
hearings,  reviewed  public  comments, 
and  revised  the  guidelines  as 
appropriate.  The  consent  decree  also 
required  the  Administrator  to  sign  final 
emission  guidelines  by  December  31. 
199a  On  December  27,  ig9a  EPA  filed  a 
request  for  a  modification  of  the  consent 
decree  to  extend  until  January  31, 1991. 
the  deadline  for  issuing  the  guidelines. 
The  court  denied  that  motion  but 
extended  the  deadline  until  January  11. 
1991.  This  action  complies  with  that 
requirement 

On  November  15, 199a  the  Clean  Air 
Act  (CAA)  Amendments  of  1990  became 
law,  and  they  included  among  other 
things,  a  new  section  129  that  applies  to 
solid  waste  incinerators.  Section  129 
applies  to  a  range  of  solid  waste 
incinerators  including  MWCs,  medical 
waste  incinerators.  Infectious  waste 
incinerators,  and  industrial  waste 
incinerators.  For  MWCs.  section  129 
directs  that  the  standards  be  broadened 
beyond  their  present  form  in  a  number 
of  ways  and  specifies  the  schedule  for 
revision.  First,  section  129  included  a 
savings  clause  authorizing  EPA  to  issue 
guidelines  under  the  deadlines  imposed 
in  the  consent  decree  in  State  of  New 
York  V.  ReJUy  (No.  89-1729  D.D.C)  but 
limits  applicability  of  these  guidelines  to 
combustors  with  unit  capacities  greater 
than  225  megagrams  per  day  (Mg/day) 
(20  tons  per  day  [tpd]).  Today's  action 
complies  with  the  terms  of  the  consent 
decree  as  modified.  Second,  section  129 
directs  the  EPA  to  review  and  revise 
today's  guidelines  within  one  year,  to  be 
fully  consistent  with  section  129.  lliis 
will  result  in  a  niunber  of  additions  to  or 
revisions  of  the  guidelines  being 
promulgated  today  including  the 
addition  of  niunerical  emission  limits  for 
mercury,  cadmium,  and  lead.  Third, 
section  129  directs  that  guidelines,  fully 
consistent  with  section  129,  be 
promulgated  for  MWCs  of  less  than  or 
equal  to  225  Mg/day  (250  tpd)  unit 
capacity  within  2  years.  Subsequent 
Federal  Register  notices  will  address 
these  other  rulemakings. 

The  guidelines  being  promulgated 
today  are  based  on  the  Administrator's 
determination  that  emissions  from 
MWCs  cause,  or  contribute  significantly 
to,  air  pollution  which  may  reasonably 
be  anticipated  to  endanger  public  health 
or  welfare.  The  intended  effect  of  these 
guidelines  is  to  initiate  Sute  action  to 
develop  State  regulations  controlUng 
MWC  emissions  from  existii^  MWCs  to 
the  level  achievable  by  the  best 
demonstrated  system  of  continuous 
emisaioB  redaction,  considaring  costs. 


nonair  quality  health,  and 
environmental  and  energy  impacts. 

New  source  performance  standards 
(NSPS)  applicable  to  new  MWCs  are 
also  being  promulsated  in  a  separate 
section  of  today's  Federal  Register, 
imcnvt  date:  February  11. 1991. 

Incorporation  by  Reference:  The 
incorporation  by  reference  of  certain 
publications  in  these  guidelines, 
including  American  siociety  of 
Mechanical  Engineers  (ASME)  Standard 
for  Qualification  and  Certification  of 
Resource  Recovery  Facility  Operators 
and  ASME  Power  Test  Codes  4  and  19. 
are  approved  by  the  Director  of  the 
Office  of  the  Federal  Register  as  of 
February  11. 1991. 

AOORESSKS:  Background  Information 
Document  The  background  information 
document  (BID)  for  the  final  guidelines 
may  be  obtained  fix)m  the  U.S.  EPA 
Library  (MD-35),  Research  Triangle 
Paric.  North  Carolina  27711,  telephone 
number  (919)  541-2777  or  from  National 
Technical  Information  Services.  5285 
Port  Royal  Road.  Springfield.  Virginia 
22161. 

The  primary  pronmlgation  BID  is 
entitled:  "Municipal  Waste  Combustion: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Summary  of  Public 
Comments  and  Responses"  (EPA-450/3- 
91-004.  December  1990).  This  document 
contains:  (1)  A  summary  of  all  the  public 
comments  made  on  the  proposed 
guidelines  and  the  Administrator's 
response  to  the  comments,  (2)  a 
summary  of  the  changes  made  to  the 
guidelines  since  proposal,  and  (3)  the 
final  Environmental  Impact  Statement, 
which  summarizes  the  impacts  of  the 
guidelines.  An  appendix  to  this 
dociunent  contains  further  analyses  of 
emission  data  gathered  after  proposal  of  . 
the  guidelines. 

An  additional  background  document 
providing  support  for  the  promulgated 
guidelines  is:  "Air  Pollutant  Emission 
Standards  and  Guidelines  for  Municipal 
Waste  Combustors:  Revision  and 
Update  of  the  Economic  Impact 
Analysis,"  EPA-450/3-81-003, 
November  199a 

Also  available  is  an  EPA  report 
entitled  "Municipal  Waste  Combustion: 
Bacltground  Information  for 
Promulgated  Standards  and 
Guidelines—Materials  Separation." 
EPA-450/3-oa-021.  December  199a 

The  fiill  set  of  BID's  for  this 
rulemaking  includes  the  proposal  BID's 
listed  on  page  52210  of  the  December  2a 
1989.  Federal  Registar  and  cited  at  the 
beginning  of  section  VL  These  and  all 
other  doounents  associated  with  this 
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rulemaking  are  contained  in  Docket  No. 
A-89-08. 

Docket  A  docket  No.  A-89-08, 
containing  information  considered  by 
EPA  in  the  development  of  the 
guidelines  is  available  for  public 
inspection  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  the 
EPA's  Air  Docket,  Room  MlSOO,  U.S. 
EPA,  401  M  Street  SW.,  Washington, 
DC  20460,  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Walter  H.  Stevenson  at  (919) 
541-5264  or  Mr.  Fred  L.  Porter  at  (919) 
541-5251,  Standards  Development 
Branch,  Emission  Standards  Division 
(MI>-13).  U.S.  EPA,  Research  Triangle 
Park.  North  Carolina  27711. 
SUPPLEMENTARY  INFORMATION:  The 
following  outline  is  provided  to  aid  in 
locating  information  in  the  introductory 
text  (preamble)  to  the  final  emission 
guidelines. 

I.  Summary  of  the  Emission  Guidelines 

A.  Emission  Guidelines — General  Goals. 

B.  Source  Category  and  Designated 
PoUuUnL 

C.  Best  Demonstrated  Technology. 

D.  The  Guidelines. 

E.  Performance  Testing  and  Monitoring 
Speciflcations. 

E.  Reporting  and  Recordkeeping. 

II.  Environmental  Impacts 

A.  Air. 

B.  Water  and  Solid  Waste, 
m.  Energy  Impacts 

IV.  Cost  Impacts 

V.  Economic  Impacts 

VI.  Public  Participation 

VII.  Major  Areas  of  Comment  Resulting  in 
Changes  in  the  Guidelines 

A.  Guidelines  for  Municipal  Waste 

Combustor  Emissions. 
Vm.  Major  Areas  of  Comment  Not  Leading  to 

Changes  in  the  Guidelines 
IX.  Administrative 

A.  Docket. 

B.  Clean  Air  Act  Procedural  Requirements. 

C.  Executive  Order  12291  Review. 

D.  Regulatory  Flexibility  Act  Compliance. 

This  notice  deals  only  with  emission 
guidelines  for  existing  MWCs 
established  under  Section  111(d)  of  the 
CAA.  A  separate  notice  in  today's 
Federal  Register  promulgates  standards 
of  performance  for  new,  modified,  or 
reconstructed  MWCs  under  Section 
111(b)  of  the  CAA.  Additional 
background  information  on  the 
regulation  of  mtmicipal  waste 
combustors  can  be  obtained  by 
reviewing  that  notice. 

L  Summary  of  the  Emission  Guidelines 

A.  Emission  Guidelines — General  Goals 

When  standards  of  performance  have 
been  promulgated  for  a  designated 
pollutant  under  section  111(b)  of  the 
CAA,  section  lll(d)  requires  that  States 


submit  plans  which  establish  emission 
standards  for  existing  sources  and 
provide  for  implementation  and 
enforcement  of  the  emission  standards 
for  the  designated  pollutant.  Pollutants 
which  have  been  regulated  under  these 
conditions  are  defined  as  "designated 
pollutants,"  and  existing  facilities  which 
emit  these  pollutants  are  "designated 
facilities." 

As  specified  in  section  129  of  the  CAA 
Amendments  of  1990,  States  shall  adopt 
and  submit  to  the  Administrator  a  plan 
to  implement  and  enforce  these 
guidelines  within  12  months  after  the 
promulgation  of  the  guidelines.  State 
plans  are  due  February  11, 1992.* 

Section  111(d)  requires  EPA  to 
approve  State  plans  only  if  they  reflect 
application  of  the  best  systems  of 
emission  reduction  that  are 
demonstrated  to  be  available  for 
designated  faciUties.  A  guideline 
document  entitled  "Mtmicipal  Waste 
Combustors:  Backgroimd  Information 
for  Proposed  Guidelines  for  Existing 
Facilities,"  along  with  five  other 
guideline  documents,  was  published  at 
proposal,  identifying  the  best 
demonstrated  systems  for  existing 
MWCs  based  on  consideration  of  costs, 
nonair  quality  health  and  environmental 
impacts,  and  energy  requirements.  Since 
the  designated  pollutant  in  this  action, 
MWC  emissions,  is  designated  as  a 
health-related  pollutant,  40  CFR  60.24(c) 
requires  that  States  must  develop 
emissions  standards  at  least  as  stringent 
as  the  guidelines,  unless  justification  is 
provided  to  demonstrate  that  the 
guidelines  are  uiueasonable  for  specific 
applications  and  alternate  emission 
limits  are  adopted  (see  40  CFR  60.24(f) 
and  40  FR  53340,  November  17. 1975). 
Additionally,  States  may,  imder  section 
116  of  the  CAA,  require  more  extensive 
controls  than  are  necessary  to  meet  the 
emission  guidelines  in  order  to  address 
concerns  which  are  specific  to  a  given 
State  or  a  particular  localized  air  quality 
situation. 

B.  Source  Category  and  Designated 
Pollutant 

Under  the  guidelines,  an  existing 
MWC  is  considered  to  be  an  MWC  that 
conunenced  construction,  modification, 
or  reconstruction  on  or  before  December 
20, 1989.  The  final  emission  guidelines 


■  Section  111(d)  requires  submittal  of  state  plans 
within  nine  months  of  promulgation  of  final 
emission  guidelines.  Section  129  supercedes  the 
requirements  of  section  111(d)  for  this  source 
category.  The  Agency  finds  good  cause  to  exist  to 
dispense  with  public  notice  on  this  change.  The 
language  of  the  statute  is  specific  and  was  enacted 
only  weeks  t>efore  the  deadline  for  issuance  of  this 
rule.  Therefore,  public  notice  and  comment  was 
impractical  and  unnecessary. 


require  States  to  develop  emission 
standards  limiting  air  emissions  from 
each  existing  MWC  having  a  unit 
capacity  to  combust  over  225  Mg/day  ' 
(250  tpd)  of  municipal  solid  waste 
(MSW).  The  unit  design  capacity  of  the 
MWC  is  considered  in  determining 
whether  a  plant  is  subject  to  the 
guidelines.  The  aggregate  capacity  of  all 
MWCs  with  unit  capacities  above  225 
Mg/day  (250  tpd]  at  an  MWC  plant  is 
considered  in  determining  what  control 
level  is  applicable.  Capacity  of  new 
combustors  (i.e.,  those  that  commenced 
construction,  modification,  or 
reconstruction  on  or  after  December  20, 
1969]  are  not  considered  in  determining 
applicability  of  the  emission  guidelines 
to  existing  MWCs.  Modification  of  an 
existing  MWC  to  comply  with  these 
emission  guidelines  does  not,  by  itself, 
bring  on  existing  MWC  imder  the 
standards  for  new  MWCs  published 
elsewhere  in  this  Federal  Register,  but 
would  be  counted  toward  the  capacity 
of  existing  MWCs  imder  this  guideline. 

An  MWC  is  defined  as  any  facility 
that  combusts  any  MSW.  Municipal 
waste  combustion  includes  the  burning 
(or  pyrolysis]  of  MSW  in  any  type  of 
equipment,  including  heat  recovery  and 
nonheat  recovery  units.  The  definition  of 
MSW  has  been  revised  and  clarified  in 
the  final  guidelines.  Municipal  solid 
waste  is  defined  as  either  a  mixture  or  a 
single-item  stream  of  household, 
commercial,  and/or  institutional 
discards.  This  would  include  discards 
such  as  paper,  wood,  yard  wastes, 
plastics,  leather,  rubber,  glass,  metals, 
and  other  combustible  and 
noncombustible  materials.  The  MSW 
definition  includes  household  discards 
as  well  as  discards  from  institutional 
and  commercial  sources,  but  does  not 
include  industrial  process  or 
manufacturing  discards,  segregated 
medical  waste,  or  construction  debris. 
The  MSW  definition  also  includes 
refuse-derived  fuel  (RDF),  which  is  a 
type  of  MSW  that  is  shredded  and 
classified  by  size  (or  pelletized]  before 
combustion.  Municipal  solid  waste 
includes  automobile  maintenance 
components  such  as  lead-acid  vehicle 
batteries,  tires,  and  used  motor  oil,  but 
does  not  include  scrap  automobiles  or 
major  automobile  components  such  as 
engines  and  transmissions. 

Cofired  combustors  that  combust  a 
fuel  feed  stream.  30  percent  or  less  of 
the  weight  of  which  is  comprised,  in 
aggregate,  of  MSW  or  RDF.  are  not 
subject  to  the  emission  guidelines,  and 
are  required  only  to  submit  reports  of 
the  amount  of  MSW  and  other  fuels 
combusted.  The  exclusion  of  cofired 
combustors  from  the  guidelines  is 
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consistent  with  the  CAA  AnMndraenti 

ofigsa 

The  final  goidebnM  require  Statee  to 
develop  anisdon  standards  under 
section  111(d)  of  the  CAA  for  MWC 
emissions,  a  composita  poUutant 


comprised  of  MWC  orsanics,  MWC  acid 
gases*  and  MWC  metals  emissions.  In    - 
addition  to  requiring  States  to  develop 
emission  limits,  diese  guidelines  include 
combustor  operating  practices, 
provisions  for  certification  of  key  MWC 


personnel  and  training  of  other  MWC 
personnel.  Table  1  presents  the  final 
giiidelines  applicable  to  existing 
MWCs. 


Tabue  1.— Summary  of  the  Guidelines  for  Existing  Muniopal  Waste  Combustors  (subpart  Ca) 


Subisd  to  pravMont  bsiOR 


The  9*MnM  apfiiy  to  exMng  MWCi  with  ur«  csimcMm  «boM  225  Mg/diy  thai  oonibutt  raMwtfal.  eo«nm«rciai.  and/or  mrttutkinsl 
m  not  oovwsd  by  SwguidalnM. 

•  MWCs  ««i  urti  eapacfltas  abOM  228  Mp/d«r  at  ptsnti  «Hth  aggragtfa  CMMlty: 

LirgsMMCplMlK  >22SM0/diybul  s  1.000  Mg/(tay 

V*y  Ivg*  MWC  ptoMK  >  1,000  Mn/diy 

Good  Comdugton  Ptacilcm 

•  Mydwun  load  Jeval  dwnonatmtod  during  dkndn/luren  padormanc*  leat 

•  MBdmum  PM  ooniral  diMoa  Hat  tomparatua  damonatratad  dyring  dtoxln/lurwi  parforraanca  toat 

•  CO iBwat (aimaolng Sma) >  aaMtows: 

Maaa  bum  walawwS  and  raftaetoiy  MlWCa!!.-"""!!!!!!!!"!""!!!"!"!!'""" 

MMCa  uiing  fliMtaad  bad  eombuatton 

Coal/RDF  whad  hMMrad  MWCa II 

ROF  atottaft ..»....»».. 


diacafda.  Induatrial  dtacarda 


SO  ppmv  (4  hour). 
100  ppmv  (4  hour). 
100  ppmv  (4  hour). 
ISO  ppmv  (4  hour). 
200  ppmv  (24  hour). 
290  ppmv  (24  hour). 


•  ASME  or  Slato  oartlft^aSon  tor  MWC  auparvlaoia.  Oparator  »Mng  and  Mnine  manual  tor  oaiar  MWC  par«^ 
MWC  Ogtme  £naatona  ( llaaatrarf  m  toS^  dkwn/kgwmX 

•  Otoi*»/torana  >  • 

Vanr  la«oa  MWC  ptonto go  nQ/dacm. 

•  Baala ''*^ '**'^ '''*^ ' 125ng/dacm.« 

Vary  larga  IfWC  ptonto 

Larga  MWC  ptonto ',„;,  ""'""' "iZZZ. 


ymikmaiEmlmkmnkhmundmPtth^ 

•  PM 

Vwy  iWQ'  MMC  ptinti 

Larva  MMC  ptonto 

•  Opadiy 


QCP,  spray  dryer,  and  ESP. 

QCP,  dry  sorbert  Injecttoa  and  ESP. 


34me/dacm. 
69  mQ/dacm. 


•  Baato 


Vary  targa  and  larga  MWC  ptonto . 
ESP 


...  10  parcani  (e-minuta  averaga). 


4mc  4c«  Gte  f/ntosbn*  (MMaurwr  at  SOb  «id  HCI)  > 

•  Vary  torga  MWC  ptonto 

S0t_ 

Ha 

•  Larga  MWC  ptonto 

SO. '. 

HO 

• 


••f  Mrga  mwv  pMnto-.»— . 
Larga  MWC  piwMa 

M)nMar*v  Aaguinamantt 

•  SOi  (vary  larga  and  toiga) 

•  Opacity 

•  CO.  load,  lamparatura 

•  PM.  dtoidna/furana.  •  Mid  Ha. 


70  paroant  or  30  ppmv  (24  hour). 
90  parcant  radudion  or  25  ppmv. 

SO  parcant  or  30  ppmv  (24  hour). 
SO  parcani  or  25  ppmv. 

Spray  dryar  and  ESP. 

Dry  aoraant  infection  ar>d  ESP. 


OEMS,  24-hour  geometric  mean. 
CEMS,  A-minuta  average. 
CEMS.  4  or  .->4-hour  average. 
Annual  ttack  teat 


>  All  amtoalon  toveto  are  at  7  percent  Oi.  dry  L.^ 

.  P^'^T^'^SI?  "*>•■»•<>  ••  total  ia»a-through-octo<hlorinated  dR)enzo-p-dioJ(ins  and  ditwnzofurana. 
•  Level  tar  ROF  stoker  MWCs  at  large  MWCptanto  la  250  ng/daalr^^^^        owanzoiurana. 


C.  Best  Demonstrated  Technology 

The  emission  levels  specified  in  the 
final  guidelines  are  based  on  the 
conclusion  that  best  demonstrated 
technology  for  existing  MWCs  is 
different  for  MWCs  at  different  size 
MWC  plants — very  large  and  large 
MWC  plants.  The  aggregate  capacities 
of  all  existing  MWC  s  with  unit 
capacities  above  225  Mg/day  (2S0  tpd) 
at  one  site  are  added  together  to 
determine  aggregate  MWC  plant 


capacity.  Very  large  existing  MWC 
plants  are  those  plants  that  have  an 
aggregate  capacity  to  combust  greater 
than  1.000  Mg/day  (l.lOO  tpd)  of  MSW; 
large  existing  MWC  plants  are  those 
plants  that  have  an  aggregate  capacity 
to  combust  greater  than  225  Mg/day  (250 
tpd)  of  MSW.  but  less  than  or  equal  to 
1.000  Mg/day  (1,100  tpd).  The  term 
"regional  MWC"  was  introduced  in  the 
proposed  guidelines  for  MWC  plants 
larger  than  2,000  Mg/day  (2,200  tpd); 
however,  this  category  is  not  used  in 


this  final  guideline,  and  the  term  is  not 
used  in  this  discussion.  Instead,  the  new 
category  of  "very  large"  plants  includes 
all  MWCs  above  1.000  Mg/day  (1.100 
tpd).  A  more  detailed  discussion  of  the 
reasons  for  revision  of  the  size  criterion 
fi-om  3,000  Mg/day  to  1.000  Mg/day  is 
discussed  in  Section  VII-A-3  of  the 
preamble.  As  discussed  below,  various 
technologies  were  selected  to  serve  us 
the  technological  and  economic  basis  for 
the  final  emission  guidelines.  However, 
the  guideUnes  are  structured  as 
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performance  guidelines  and  any 
technology  may  be  used  to  comply. 

The  best  demonstrated  technological 
basis  for  reducing  MWC  emissions  at 
very  large  existing  MWC  plants 
includes:  (1)  Good  combustion  practices 
(GCP)  for  MWC  organics  control  and  (2) 
a  spray  dryer  (SD)  followed  by  an 
electrostatic  precipitator  (ESP)  to 
achieve  additional  control  of  MWC 
organics  as  well  as  MWC  metals  and 
MWC  acid  gases.  Again,  the  above 
technologies  serve  as  the  basis  for  the 
giiidelines,  but  any  technology  may  be 
used  to  comply  with  the  guidelines.  This 
represents  a  change  from  proposal 
whTe  SD/FF  was  used  for  MWCs 
greate''  than  2,200  tons  per  day  capacity 
and  D^I/ESP  for  MWCs  with  capacity 
between  1,000  and  2,200  tons  per  day. 

The  best  demonstrated  technological 
basis  for  reducing  MWC  emissions  at 
large  existing  MWC  plants  includes:  (1) 
GCP  for  MWC  organics  control  and  (2) 
dry  sorbent  injection  (DSI)  followed  by 
an  ESP  to  achieve  aduitional  control  of 
MWC  organics  as  well  as  MWC  metals 
and  MWC  acid  gases. 

The  proposed  guidelines  included  the 
separation  of  recoverable  materials 
prior  to  combustion  as  part  of  the  best 
demonstrated  technology  for  reducing 
emissions.  Under  the  final  guidelines. 
materials  separation  is  not  included  as 
part  of  best  demonstrated  technology. 
The  rationale  for  this  change  is  the  same 
for  the  NSPS  and  guidelines,  and  is 
described  in  Section  VIII.  B.  of  the  NSPS 
preamble  printed  elsewhere  in  today's 
Federal  Registar. 

Section  12g(a)(2)  of  the  CAA 
Amendments  of  1990  require  standards 
and  guidelines  for  MWCs  to  reflect  the 
"maximum  degree  of  reduction  in 
emissions  of  air  pollutants  *  *  *  that  the 
Administrator,  taking  into  account  the 
cost  of  achieving  such  emission 
reduction,  and  any  non-air  quality 
health  and  environmental  impacts  and 
energy  requirements,  determines  is 
achievable  for  new  or  existing  units  in 
each  category."  The  Section  also  states 
that  "emission  standards  for  existing 
units  in  a  category  may  be  less  stringent 
than  standards  for  new  units  *  *  *,  but 
shall  not  be  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of 
existing  units  in  the  category  *  *  *". 
This  is  referred  to  as  maximum 
achievable  control  technology  (MACT). 
Under  section  129.  the  Agency  is 
initiating  a  review  of  today's 
promulgated  guidelines  for  MWC 
emissions  to  determine  whether  they  are 
consistent  with  MACT  as  defined  in 
section  129.  Any  revisions,  if  necessary, 
are  to  be  promulgated  by  November  IS, 
1991.  A  proposal  notice  to  address  the 


requirements  of  section  129  will  be 
published  in  the  near  future. 

D.  The  Guidelines 

This  section  presents  a  more  detailed 
discussion  of  the  provisions  for  GCP  and 
operator  training/certification  and 
emission  guidelines  for  each  size 
category  of  existing  MWC  plants.  Some 
of  the  more  significant  changes  between 
the  proposed  and  final  guidelines  are 
noted,  and  further  details  can  be  found 
in  section  VII  of  this  preamble  and  in 
the  regulation  and  promulgation  BID. 

Materials  Separation 

For  the  reasons  set  forth  in  detail  in 
section  VIII B.  of  the  NSPS  preamble 
printed  elsewhere  in  today's  Federal 
Register,  the  proposed  guideline  for  25- 
percent  separation  of  recoverable 
materials  prior  to  combustion,  the  lead- 
acid  battery  prohibition  and  the 
requirement  for  a  household  battery 
separation  program  are  not  included  in 
the  final  guidelines. 

Combustion  Control 

The  final  guidelines  require  States  to 
develop  standards  which  specify  MWC 
operating  parameters,  which  are  part  of 
GCP,  to  ensure  that  MWC  organics 
emissions  are  minimized  on  a 
continuous  basis.  These  operating 
parameters  include  carbon  monoxide 
(CO)  levels,  combustor  load  levels,  and 
flue  gas  temperatures. 

The  CO  levels  for  most  combustor 
types  are  the  same  as  the  proposed 
levels;  however,  the  CO  levels  and 
averaging  times  for  RDF  stokers  and 
rotary  waterwall  MWCs  have  been 
changed  in  the  final  guidelines.  For 
modular  starved  air  and  modular  excess 
air  types  of  MWCs.  the  State  standards 
would  specify  a  CO  emission  limit  of  50 
parts  per  million  by  volume  (ppmv)  (at  7 
percent  oxygen  [Os]  on  a  block  4-hour 
average  basis).  For  mass  bum 
waterwall,  mass  bum  refractory,  and 
fluidized-bed  types  of  MWCs.  the  CO 
emission  level  specified  by  the 
guidelines  is  100  ppmv  (at  7  percent  O2 
on  a  4-hour  block  average  basis).  For 
coal/RDF  mixed  fuel-fired  MWCs.  the 
guidelines  specify  a  CO  emission  level 
of  150  ppmv  (at  7  percent  Oi  on  a  4-hour 
block  average  basis).  For  RDF  stoker 
MWCs,  the  guidelines  specify  a  CO 
emission  level  of  200  ppmv  (at  7  percent 
Ot  on  a  24-hour  block  average  basis). 
For  rotary  waterwall  MWCs.  the 
guidelines  specify  a  CO  emission  level 
of  250  ppmv  (at  7  percent  O3  on  a  24- 
hour  block  average  basis). 

The  guidelines  preclude  operation  of 
an  MWC  above  110  percent  of  the 
maximum  load  level  (4-hour  average), 
demonstrated  during  the  most  recent 


dioxin/furan  compliance  test.  Municipal 
waste  combustors  that  do  not  generate 
steam  cannot  readily  measure  load  and 
would  be  temporarily  exempt  from 
maximum  load  level  requirements.  It  is 
expected  that  a  method  will  be 
available  in  the  near  future  for 
measuring  the  flue  gas  flowrate  (load)  at 
MWCs  that  do  not  generate  steam,  and 
once  a  method  is  available  and  adopted, 
those  MWCs  will  be  subject  to  the  load 
level  requirements,  measured  as  flue  gas 
flowrate  (and  O*  level). 

The  flue  gas  temperature  provisions  in 
the  final  guidelines  reflect  a  change  from 
the  proposed  guidelines,  which  specified 
a  230°C  (450*F)  temperature  at  the 
particulate  matter  (PM)  control  device 
inlet.  The  guidelines  would  result  in 
designated  MWCs  establishing  a  site- 
specific  maximum  flue  gas  temperature 
at  the  final  PM  control  device  inlet 
demonstrated  during  their  most  recent 
dioxin/furan  compliance  test  Similar  to 
the  provisions  for  establishing  a 
maximum  load  level  measurement,  the 
maximum  demonstrated  PM  control 
device  inlet  temperature  is  established 
as  the  maximum  4-hour  average 
temperature  measured  during  the  most 
recent  dioxin/furan  compliance  test. 
The  MWC  must  then  be  operated  such 
that  the  temperatiu>e  at  the  final  PM 
control  device  inlet  does  not  exceed 
17^  (30*F)  above  this  maximum 
demonstrated  temperature  (4-hour 
average  basis). 

Operator  Certification  and  Training 

As  part  of  GCP,  the  guidelines  would 
result  in  certification  of  the  MWC  chief 
facility  operator  and  the  MWC  shift 
supervisor  by  the  ASME  or  an 
equivalent  State-approved  MWC 
operator  certification  program.  In 
addition,  each  MWC  owner  or  operator 
would  develop  and  ensure  that  a  site- 
specific  training  manual  is  available  and 
reviewed  with  all  employees  associated 
with  the  operation  of  the  MWC.  The 
manual  and  training  would  be  updated 
annually. 

Section  129  of  the  CAA  Amendments 
of  1990  requires  the  EPA  to  develop  an 
MWC  operator  training  and  certification 
program  within  2  years  of  enactment  of 
the  Amendments.  The  EPA  will  review 
the  ASME  program  at  that  time  to 
determine  if  changes  are  necessary. 

Municipal  Waste  Combustor  Organics 

The  final  guidelines  for  MWC  organic 
emissions  would  result  in  MWCs  at 
very  large  MWC  plants  meeting  a 
dioxin/furan  emission  level  of  60 
nanograms  per  dry  standard  cubic  meter 
(ng/dscm)  [25  grains  per  billion  dry 
standard  cubic  feet  (gr/billion  dscf)]  at  7 


/  Vol.  5>,  No.  28  /  Monday.  February  11.  1991  /  Rulea  and  Regulations 


MTT    *  Oi.  (This  dtoxJa/fwan  l«v«l  it 
Mtwv-^  the  levali  propoMd  for  luge 
■ad  ragimial  MWC  plant*.)  Tbe  MWCi 
•t  laifi  IIWC  plants  would  meet  e 
dtoxin/foren  emtoeion  level  of  125  ng/ 
dicm  (50  p/bUUoo  dscf)  at  7  percent  Ob. 
However.  RDF  itoken  at  larpe  MWC 
plant!  would  meet  a  dioxin/nran  level 
of  2S0  ag/dacm  (100  ^/billion  dKf). 
Theae  Umita  an  in  mits  of  total  tetra- 
throogh  oetacfalorinated  dibenzo-p- 
dioxina  aad  dibamto-fnrans  and  arenot 
in  units  of  toxic  eqnivaleDcy.  (See  the 
separate  notice  in  today's  Fedsaal 
Ba^rtsf  for  promulgation  of  Method  23 
for  measurement  of  total  dioxins/ 
furans.) 

Mmddpal  Waste  Combostor  Metals 

The  guidelines  for  MWC  metals  would 
result  in  all  existing  MWCs  at  very 
large  MWC  plants  meeting  a  PM 
emission  level  of  34  milligrams  per  dry 
standard  cubic  meter  (mg/dscm)  |a015 
grains  per  dry  standard  cubic  foot  (gr/ 
dscf)]  at  7  percent  Oi.  The  guidelines  for 
MWC  metals  would  result  in  existing 
MWCs  at  large  plants  meeting  a  PM 
emission  level  of  60  mg/dsan  (0lO3  gr/ 
dscf)  at  7  percent  Oi.  These  PM  levels 
ensure  good  control  of  MWC  metals, 
and  this  is  a  more  practical  approach 
than  setting  individual  levels  for  every 
metaL  All  existing  MWCs  at  very  large 
and  large  existing  MWC  plants  would 
slso  meet  an  opacity  levd  of  10  percent 
(e-minute  average),  based  on  these 
guidelines. 

EstaUiahment  of  a  mercury  emission 
limit  was  discussed  in  the  guidelines 
proposal  preamble,  but  was  not  included 
in  the  proposed  guidelines  or  in  today's 
guidelines.  The  Agency  is  continuing  to 
develop  information  on  mercury 
emissions.  Section  129  of  the  CAA  of 
1900  directs  the  Agency  to  establish 
mercury,  emission  limiu  for  MWCs 
covered  by  today's  guideliires  by 
November  15, 1991.  A  Federal  Ragistar 
notice  addressing  mercury  emission 
limits  and  other  changes  in  today's 
promulgated  guidelines  will  be 
published  in  the  near  future.  A  provision 
to  seperate  household  batteries,  which 
was  indnded  at  proposal  as  a  potential 
means  of  reducing  mercury  emissions, 
has  not  been  included  in  the  final 
guidelines.  (See  secticm  VIILB.  of  the 
NSPS  preamble  printed  elsewhere  in 
today's  Fedsial  Registar  and  BID  No. 
EPA-i6O/3-0l-OO«  far  a  mote  detailed 
discussion.) 

Municipal  Waste  Coasbustor  Add 
Geses 

The  guidelines  for  MWC  add  gases 
establish  the  following  emission  levels 
for  sulfur  (fioodde  (SOk)  and  hydrogen 
chloride  (HO).  Tlie  final  guidelines  for 


MWC  add  gases  would  result  fai  aU 
existing  MWCs  located  at  very  large 
MWC  plants  achieving  a  70-percent 
reduction  in  SOk  emissions  or  a  30  iqHnv 
emiadon  level,  whichever  is  higher,  on  a 
dally  (block  average)  24-hour  geometric 
mean  bads,  measxued  continuously. 
Very  large  plants  would  also  achieve  a 
90-percent  reduction  in  HCI  emissions  or 
a  25  ppmv  HCI  emission  level  The  HQ 
level  would  not  be  continuoudy 
monitored  and  so  does  not  have  an 
averaging  time  assodated  with  it:  rather, 
compliance  is  measiued  with  a  stack 
test  performed  once  a  year.  The  SOk  and 
HQ  levels  represent  a  change  from  the 
proposed  guidelines,  which  specified  an 
85-percent  SOk  reduction  (arithmetic 
average)  and  a  OHiercent  HQ  reduction 
for  regicmal  plants  and  50  percent  SOi 
and  HCI  reductions  for  large  plants.  The 
rationale  is  described  in  section  WU3.  of 
this  notice. 

Under  the  final  guidelines,  all  existing 
MWCs  located  at  large  MWC  plants 
would  achieve  a  50-percent  reduction  in 
SC^  emissions  or  a  30  ppmv  SOi 
emission  level  on  a  daily  (block)  24-hour 
average  (geometric  mean)  basis, 
measored  continuously.  Large  MWC 
plants  would  also  achieve  a  50-percent 
reduction  in  HCI  emissions  or  a  25  ppmv 
HCI  emisdon  level  measured  during  a 
compliance  test  and  annual  performance 
tests.  (See  the  separate  notice  in  today's 
Federel  Register  for  the  promulgation  of 
Method  20  for  measurement  of  HCI. 
Method  19  has  also  been  revised  to 
indude  equations  for  cdculating  24-hour 
geometric  means.) 

E.  Perfoananca  Teatiag  and  Monitoring 
Specifications 

TUs  section  details  the  specifications 
for  performance  testing  and  monitoring 
for  (1)  die  GCP  guidelines,  (2)  MWC 
emission  levels,  and  (3)  continuous 
emission  monitoring  systems  (CEMS). 

Combustion  Control 

Continuous  monitoring  of  certain 
MWC  operating  parameters  is  specified 
in  the  guidelines  to  ensure  GCP  are 
implemented  on  a  continuous  basis. 
These  parameters  are  CO  level.  MWC 
load  level,  and  fhie  gas  temperature  at 
the  final  FM  control  device  inlet  Except 
for  RDF  spreader  stoker  end  rotary 
waterwall  MWCs,  compliance  with  the 
CO  level  is  detomined  on  a  block  4- 
hour  average  basis  as  measured  by  a 
CEMS.  For  ROT  spreader  stoker  and 
rotary  waterwall  MWCs.  a  24-honr 
block  average  is  used.  Cdculations  to 
determine  compliance  must  be  made  in 
accordance  with  Method  la  Quality 
assurance  must  be  maintained  in 
accordance  with  appendix  F. 


Load  levd  (percent  of  fall  load)  is 
measured  using  steam  flowrata,  and  a  4- 
hour  average  is  used  to  determine 
compliance.  The  final  guidelines  have 
incorporated  by  reference  the  ASME 
Power  Test  Codes:  Test  code  for  steam 
generating  units  PTC  4.1.  section  4  of 
which  contains  the  method  to  cdculate 
steam  output  fitnn  a  steam  generator. 
Other  dtemative  measurement  methods 
may  also  be  considered.  Compliance 
with  the  temperature  guideline  is 
determined  through  continuous 
monitoring  and  a  4-hour  averaging 
period 

Munidpal  Waste  Combustor  Emissions 

The  final  guidelines  require  State 
emission  standards  to  indude  testing 
and  monitoring  requirements  to  ensure 
control  of  each  subclass  of  MWC 
emissions.  All  spedfied  emission  levels 
are  corrected  to  7  percent  Oi  on  a  dry 
basis.  An  MWC  owner  or  operator  may 
request  to  correct  to  an  equivalent 
percent  carbon  dioxide  (COk).  In  these 
cases,  the  correlation  between  Ok  and 
CQi  wodd  be  established  during  the 
compliance  test.  (For  MWCs,  12  percent 
CCX  is  approximately  equal  to  7  percent 
O..) 

Municipal  Waste  Combustor  Organic 
Emissions 

The  gddelines  for  MWC  organic 
emissions  spedfy  that  performance  tests 
are  to  be  conducted  in  accordance  with 
Method  23  to  determine  compliance  with 
the  dioxin/furan  emission  levels. 
Method  23  is  also  being  promulgated 
today  in  a  separate  notice  of  this 
Fednal  Register.  An  annual  test  is 
specified  for  aO  designated  MWCs. 

Munidpal  Waste  Conbustor  Metals 

Performance  tests  to  determine 
compliance  with  the  FM  emission  level 
spedfied  in  the  guidelines  (which  ensure 
MWC  metals  control]  are  based  on 
Method  5.  Method  1  must  be  used  for 
selecting  the  sampling  points,  and     - 
Method  3  must  be  used  for  gas  analyds. 
Method  9  (a  6-minute  average  of  24 
observations]  is  required  to  determine 
compliance  vfith  the  specified  opadty 
level.  Subsequent  annual  performance 
tests  for  PM  are  required  fat  all 
designated  MWCs. 

Munidpd  Waste  Combustor  Add 
Gases 

The  guidelines  for  MWC  add  gases 
require  continuous  monitoring  of  SOk 
emissions  for  all  designated  MWCs. 
Compliance  with  the  specifi«l  percent  . 
reduction  or  the  emisdon  levd  must  be 
determined  on  a  daily  (block)  24-hour 
geometric  mean  basis  as  measured  by 
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the  CEMS.  Calculations  to  detennine 
compbanoe  must  be  made  in  accofdaaoe 
with  ttlethod  19.  A  section  describing 
the  calculation  procedure  for  24-hour 
geranetric  means  has  been  added  to 
Method  19.  Quality  assurance  must  be 
maintained  in  accordance  writh 
appendix  F. 

The  MWC  add  gas  guidelines  for  HQ 
specify  that  performance  tests  are  to  be 
conducted  in  accordance  with  Method 
26  at  each  existing  designated  MWC  to 
determine  compliance  with  the 
specifications  for  HCI  percent  reduction 
or  emission  levels.  Method  26  is  being 
promulgated  in  a  separate  notice  in 
today's  Fadaial  Rei^ster.  Subsequent 
annual  performance  tests  are  specified 
for  all  ded^ated  MWCs. 

Specifications  for  Continuous  Emisdon 
Monitoring  Systems 

A  fninimiim  data  requirement 
applicable  to  all  CEMS  is  also  specified 
in  the  gddelines.  This  would  apply  to 
SOi,  CO.  steam  load,  and  temperature 
CEMS.  Data  must  be  collected  for  a 
minimum  of  75  percent  of  the  MWC 
operating  hours  per  day  for  at  least  75 
percent  of  the  operating  days  per  month. 
Emissions  calcidations  are  completed 
whether  or  not  the  75-percent  data 
reqdrement  is  met  using  all  vahd  data. 

F.  RepoiHag  aad  Recordkeeping 

The  final  guidelines  specify  that  all 
owners  and  operators  of  existing 
MWCs  with  unit  capacities  to  combust 
above  225  Mg/day  (250  tpd)  of  MSW 
submit  an  initial  report  of  didr  unit 
design  capacity  and  the  aggregate 
capadty  of  die  MWC  plant,  including 
supporting  calculations  of  capadty. 
Those  MWCs  would  also  be  subjed  to 
the  emission  guidelines  and  other 
reporting  requirements  described  below. 

Combustion  Control  and  Munidpd 
Waste  Combustor  Emissions 

Under  the  find  gddelines  a  report  of 
the  initid  compliance  test  for  combustor 
operating  parameters  (CO,  load,  and 
temperature),  MWC  add  gases  (SOi  and 
HCI],  MWC  metals  (FM  and  opacity), 
and  MWC  organics  (dioxins/furans), 
and  performance  evaluations  of  the 
CEMS  must  be  submitted  by  all 
designated  MWCs. 

Quarterly  continuous  compliance 
reports  for  SOi  and  combustor  operating 
parameters  (CO,  load,  and  temperature) 
are  specified  as  well  as  quarterly  excess 
emission  reports  for  opacity.  The 
guidelines  also  require  quarterly  reports 
of  CEMS  drift  tests  and  accuracy 
determinations  in  accordance  with 
appendix  F,  and  reports  of  any  periods 
when  the  miniraran  data  reqdrements 
for  CEMS  were  not  met.  Amraat 


compliance  reports  for  dioxins/furans. 
PM,  and  HCI  are  dso  specified.  Records 
of  all  data,  indoding  results  of  emiedon 
tests  and  OTMS  data,  mud  be 
maintained  for  2  yean  from  the  date  of 
submittd  and  made  available  to 
enforcement  personnel  and  die  public 
upon  request. 

n.  Endroaasentd  Impacts 

A.  Air 

The  finaLguidelinee  for  MWC 
emissions  would  reduce  natioiiwide 
emissions  of  dioxins/furans  from 
existing  MWCs  by  about  19  kg/yr  (420 
Ib/yr]  compared  with  projected 
emission  levels  under  the  regdatoiy 
baseline.  This  represents  an  overall 
control  efficiency  of  about  95  percent  as 
compared  to  uncontrolled  dioxin/furan 
emissions.  Emissions  of  FM  wodd  be 
decreased  by  about  3,800  megagrams 
per  year  (Mg/yr)  (4.200  tons  per  year 
(tpy]]  compared  with  projected  emission 
levels  under  the  regdatory  baseline. 
Overall  MWC  metal  emission 
reductions  of  97  percent  or  greater  for  all 
metals  except  mercury  would  be 
achieved  by  the  air  pollution  control 
systems  at  affected  MWCs.  Nationwide 
emissions  of  SQi  would  be  decreased  by 
about  50,000  Mg/yr  (55,000  tpy) 
compared  with  projected  emission 
levels  under  the  regulatory  baseline. 
Nationwide  emissions  of  HCI  wodd  be 
decreased  by  about  80000  Mg/yr  [88.000 
tpy)  compared  with  projected  emissioo 
levels  unikr  the  regulatory  baseline. 
This  represents  an  overall  control 
efficiency  of  about  73  percent  for  MWC 
acid  gas  emisdoas. 

B.  Water  and  Solid  Waste 

Under  the  proposed  gddelines,  no 
significant  water  pollution  impacts  are 
projected  becaose  none  of  the  emisaion 
control  technologies  that  were 
conddered  in  developing  these 
guidelines  would  produce  a  wastewater 
stream. 

No  significant  sdid  waste  impacts  are 
projected  for  these  guiddines. 
Requirements  for  GCP  tend  to  reduce 
the  quantity  of  ash  generated  by 
MWCs,  whereas  addition  of  acid  gas 
control  slightly  increases  the  quantity  of 
ash  generated  due  to  addition  of  lime 
sdi^ber  solids.  Overall,  the  gddelines 
wodd  increase  the  net  amoont  of  MWC 
ash  generated  by  roughly  4  percent  or 
250,000  Mg/yr  (280.000  tpy)  relative  to 
baseline.  However,  combustion  of  MSW 
as  opposed  to  direct  lendfilling  greatly 
reduces  the  volume  of  waste  to  be 
disposed  of  in  landfills  (by 
approximately  90  percent)  and  extends 
landfdl  life.  Even  with  die  increased  ash. 


combustion  woald  still  reduce  the 
volume  of  waste  by  about  00  percent 
It  is  unclear  what  if  any,  effect  acid 
gas  control  wodd  have  on  ash  quality. 
However,  increased  scrutioy  and  control 
over  waste  disposal  in  mumdpal  waste 
landfills  shodd  result  in 
environmentally  adequate  ash  disposd 
practices. 

m.  Energy  ieyacta 

An  MWC  regulated  under  die 
gddelines  wodd  require  additiond 
energy  to  operate  the  MWC  emissions 
control  eqdpment  Totd  nationd  usage 
of  eneigy  wodd  increase  by  about 
210,000  megawatt-lkoun  per  year  (MW- 
hra/yr]  diw  to  the  add-on  controls.  The 
m^ority  of  MWCs  that  would  be 
afiected  by  the  guidelines  are 
cogeneration  MWCs  that  combast 
MSW  and  prodnoe  steam  that  is  osed  to 
generate  dectridty  for  sale.  For 
example,  a  typicd  large  mass  bum 
MWC  wodd  generate  about  41(M)00 
MW-hn/yr  of  dectridty.  Aldiongh  these 
MWCs  wodd  require  additional  energy 
to  operate  control  eqdpment  the 
additional  energy  use  would  only  be 
about  11,000  MW-hre/yr  at  a  typicd 
large  MWC  plant  Thus,  the  gddelines 
wodd  have  a  very  smaQ  impact  on 
overall  energy  generated  at  MWC  plants 
(a  net  reduction  in  energy  generation  of 
2.8  percent).  No  other  energy  impacts 
would  be  assodated  with  diese 
guidelines. 

IV.CortlBpMis 

The  total  annualized  costs  of  control 
under  the  find  Adelines  wodd  be 
about  $302  million,  and  the  overall 
nationd  average  aimualized  cost  per 
umt  of  MSW  combusted  would  be  about 
$12/Mg  ($ll/ton).  For  perspective, 
typicd  costs  incurred  by  the  general 
public  for  collection,  transportation,  and 
combustion  of  MSW,  and  ash  disposal 
range  from  $40  to  over  $100/Mg  ($36  to 
$90/ ton)  of  MSW,  mcluding  collection, 
transportation,  combustion,  and  ash 
disposal. 

Cost  increases  for  typical  very  large 
MWC  plants — those  with  capadties 
above  1.000  Mg/day  (1,000  tpd}— could 
ran«e  from  about  $8  to  $12/Mg  ($7  to 
$ll/ton)  of  MSW  combusted.  Cost 
increases  for  typical  large  MWC 
plants— those  with  capadties  between 
225  and  1.000  Mg/day  (250  and  1.100 
tpd) — wodd  range  from  about  $8  to  $36/ 
Mg  ($7  to  $32/tan)  of  MSW  combusted. 

Materids  separation  reqdrements  are 
not  induded  in  die  final  guidelines,  so 
no  separation  costs  wodd  be  tncnrred. 
However,  costs  for  implementing 
separation  programs  were  analyzed. 
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Information  on  these  analyses  is 
contained  in  docket  A-69-08. 

V.  Ecooomic  Impacts 

The  gxiidelines  will  have  a  wide  range 
of  impacts  on  the  price  of  combustion 
services.  Using  a  1988  average  tipping 
fee  of  $42.70/Mg  ($38.74/ ton)  of  waste 
combusted  (1987  dollars),  andnassuming 
the  full  cost  of  meeting  the  standards  is 
passed  directly  to  MWC  customers,  the 
lowest  and  highest  price  increases  for 
the  model  plants  used  in  the  Agency's 
economic  analysis  will  be  19  and  84 
percent,  respectively.  The  economic 
impacts  on  small  communities  and  on 
households  in  those  communities  will 
not  occur  because  small  communities 
will  not  be  building  MWCs  with 
sufficient  capacities  to  be  covered  under 
state  plans  developed  in  acccorance 
with  these  guidelines. 

The  Agency  reanalyzed  how  the 
guidelines  might  affect  the  way 
communities  and  private  owners  choose 
among  alternative  waste  disposal 
technologies.  The  Agency  expects  that, 
as  a  result  of  the  guidelines,  some 
communities  may  close  their  MWCs 
and  substitute  landfills  or  other  waste 
management  options.  However,  in  an 
analysis  scenario  that  allows  new 
MWCs  as  substitutes  for  existing 
MWCs  that  will  be  very  expensive  to 
retrofit,  the  Agency  found  that  there  was 
no  substitution.  The  Agency  recognizes 
that  both  the  social  costs  and  emissions 
due  to  MWCs  would  likely  be  reduced 
if.  because  of  the  cost  of  the  regulation, 
communities  chose  to  replace  ^eir 
combustors  with  other,  less  expensive 
means  of  solid  waste  disposal. 

Some  of  the  benefits  of  the  emissions 
guidelines  have  been  quantified.  The 
absence  of  sufficient  exposure-response 
and  valuation  information  precludes  a 
comprehensive  benefits  analysis.  Partial 
benefits  for  reduction  of  particulate 
matter  and  sulfur  dioxide — primarily 
benefits  from  reductions  in  morbidity 
and  mortality — are  expected  to  total  $05 
to  $152  million  annually. 

VL  Public  Partidpatioa 

Prior  to  proposal  of  the  guidelines, 
interested  parties  were  advised  by  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  in  the  Fadaral  Registar  on  July 
7, 1987  (52  FR  25399),  of  the  EPA's 
preliminary  decision  to  propose 
regulation  of  MWC  emissions  from  new 
or  modified  MWCs  under  section  111(b) 
of  the  CAA  and  to  propose  guidelines 
for  existing  MWCs  under  section  111(d) 
of  the  CAA.  Written  comments  on  the 
regulatory  strategy  were  sought  at  that 
time.  A  meeting  of  the  National  Air 
Pollution  Control  Techniques  Advisory 
Committee  (NAPCTAC)  was  held  on 


May  18, 1988,  to  discuss  the  proposed 
regulation  of  new  and  existing  MWCs 
under  Sections  111(b)  and  111(d)  of  the 
CAA.  The  meeting  was  open  to  the 
public  and  each  attendee  was  given  an 
opportimity  to  comment  on  the 
development  of  the  guidelines. 

The  guidelines  were  proposed  and 
published  in  the  Federal  Register  on 
December  20. 1969  (54  FR  52209).  The 
preamble  to  the  proposed  guidelines 
discussed  the  availability  of  the  draft 
guideline  document  and  five  other  key 
background  documents  as  follows: 

1.  "Municipal  Waste  Combustors — 
Background  Information  for  Proposed 
Guidelines  for  Existing  Facilities," 
(EPA-450/3-89-27e),  August  1989. 

2.  "Municipal  Waste  Combustors — 
Background  Information  for  Proposed 
Standards:  Post-Combustion  Technology 
Performance,"  (EPA-450/3-80-27fc, 
August  1989); 

3.  "Municipal  Waste  Combustion 
Assessment,  Combustion  Control  at 
Existing  Facilities,"  (EPA-600/8-89-057, 
August  1989); 

4.  "Municipal  Waste  Combustion 
Assessment,  Technical  Basis  for  Good 
Combustion  Practice,"  (EPA-«00/8-89- 
063.  August  1989); 

5.  "Municipal  Waste  Combustors — 
Background  Information  for  Proposed 
Standards:  Cost  Procedures."  {EPA-450/ 
3-89-27a,  August  1989);  and 

6.  "Economic  Impact  of  Air  Pollutant 
Emission  Guidelines  for  Existing 
MWCs,"  (EPA-450/3-89-005,  August 
1980). 

These  documents  contain  a  detailed 
description  of  the  regulatory  alternatives 
considered  and  the  impacts  of  those 
alternatives.  PubUc  comments  were 
solicited  at  the  time  of  proposal,  and 
copies  of  the  BIO's  were  distributed  to 
interested  parties. 

To  provide  interested  persons  the 
opportimity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  guidelines,  public  hearings 
were  held  in  Boston.  Massachusetts,  on 
January  22  and  23, 1990;  in  Detroit, 
Michigan,  on  January  25  and  26, 1990; 
and  in  Seattle,  Washington,  on  January 
30  and  31, 1990.  These  hearings  were 
open  to  the  pubUc  and  the  public  was 
given  an  opportimity  to  comment  on  the 
proposed  guidelines. 

A  Materials  Separation  Workshop 
was  announced  in  the  Fadaral  Rioter 
on  January  31. 1990  (55  FR  3237),  and 
held  on  February  15, 199a  in  Arlington, 
Virginia.  This  woricshop  provided  the 
opportimity  for  invited  paneUsts 
experienced  in  planning  and 
implementing  materials  separation  and 
recycling  programs  to  share  their 
information  and  experiences.  This 
woricshop  was  open  to  the  public  to 


attend  and  observe  the  proceedings. 
Written  public  comments  on  the  topics 
discussed  were  solicited  and  accepted 
into  the  docket. 

The  proposal  preamble  (52  FR  52209). 
indicated  that  EPA  would  meet  and 
gather  further  information  on  mercury 
control  and  household  battery 
separation.  Meetings  were  held  on 
February  7  and  8, 1990,  in  Research 
Triangle  Park,  North  Carolina. 
Interested  parties  including 
governmental,  public  interest,  and 
private  agencies  who  have  implemented 
battery  separation  programs,  trade 
organizations  and  representatives  of  the 
MWC  and  battery  manufacturing 
industries,  and  control  technology 
manufacturers  were  invited  to  attend 
and  present  their  views.  Summaries  of 
these  meetings  can  be  found  in  Docket 
No.  A-69-08,  Items  IV-E-I  and  IV-E-II. 
A  notice  of  availability  of  supplemental 
information  on  mercury  was  published 
in  the  Federal  Register  on  October  5, 
1990  (55  FR  40879).  A  public  meeting 
was  held  on  October  15, 1990.  and 
comments  on  the  supplemental 
information  were  accepted  and  entered 
into  Docket  A-8&-08. 

The  public  comment  period  on  the 
proposed  guidelines  was  open  from 
December  20, 1989,  to  March  1, 1990. 
Over  300  comment  letters  were  received, 
and  about  100  interested  parties  testified 
at  the  January  1990  pubUc  hearings 
concerning  issues  relating  to  the 
proposed  emission  guidelines  for 
MWCs.  The  comments  have  been 
carefully  considered  and,  where 
determined  to  be  appropriate,  changes 
have  been  made  in  the  proposed 
guidelines. 

Vn.  Major  Areas  of  Conunent  Resulting' 
in  Changes  in  the  Guidelines 

All  of  the  public  comments  received 
on  the  proposed  guidelines  are 
addressed  in  the  promulgation  BID 
(EPA-45/3-91-004).  This  section  of  the 
preamble  reviews  some  of  the  more 
conunon  pubUc  comments.  These  are  not 
the  only  comments  that  resulted  in 
changes  to  the  final  emission  guidelines. 
Other  less  significant  changes  were  also 
made.  The  BID  and  regulation  can  be 
reviewed  to  identify  these  other 
changes. 

Several  comments  apply  equally  to 
both  the  emission  guidelines  and  the 
NSPS.  Where  comments,  responses,  and 
changes  are  the  same  for  new  MWCs 
covered  by  the  NSPS  and  existing 
MWCs  covered  by  this  guideline,  the 
discussion  is  contained  in  the  NSPS 
preamble  printed  elsewhere  in  today's 
Fadaral  Registar,  and  is  not  repeated 
here.  The  reader  is  referred  to  the  NSPS 
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preamble  (and  the  BCD)  for  comments 
and  changes  related  to  the  following 
topics: 

1.  Capacity  Determination — ^The  same 
methods  are  used  to  determine  existing 
MWC  unit  capacity  subject  to  the 
guidelines  as  to  determine  new  MWC 
unit  capacity  subject  to  the  NSPS.  See 
section  VIII.A.  of  the  NSPS  preamble. 

2.  Definition  of  MSW— The  same 
definition  is  used  in  the  guidelines  and 
the  NSPS.  See  section  VULA.  of  the 
NSPS  preamble. 

3.  Cofiring— The  same  provisions  for 
MWCs  cofiring  MSW  with  other  fuels 
apply  under  the  guidelines  and  the 
NSPS.  See  section  VIILA.  of  the  NSPS 
preamble. 

4.  Materials  Separation 
Requirements — For  the  reasons 
explained  in  section  VIII.B  of  the  NSPS 
preamble,  the  proposed  25-percent 
separation  requirement  has  been  deleted 
from  the  final  guidelines,  and  materials 
separation  is  not  required. 

5.  Demonstration  of  Compliance  with 
Materials  Separation  Provisions — No 
materials  separation  provisions  are 
included  in  the  final  standards  or 
guidelines,  so  a  compliance 
demonstration  is  not  required. 

e.  Household  Battery  Separation — No 
household  battery  separation  provisions 
are  included  in  the  final  standards  of 
guidelines.  See  section  VIILB.  of  the 
NSPS  preamble. 

7.  Lead  Acid  Battery  Probition — No 
acid  battery  separation  program  are 
included  in  the  final  standards  of 
guidelines.  See  section  VIILB  of  the 
NSPS  preamble. 

8.  Combustion  Permit — Since 
materials  separation  is  not  included  in 
the  final  guidelines  or  NSPS,  no 
combustion  permit  provisions  are 
included  in  the  final  standard  guidelines. 

9.  Good  Combustion  Practices — ^Tlie 
changes  made  to  the  GCP  provisions  of 
the  NSPS  regarding  operator 
certification,  flue  gas  temperature 
control,  and  maximum  load  level  also 
apply  to  the  guidelines.  See  section 
Vm.C.  of  the  NSPS  preamble. 

10.  Prevention  of  Significant  ' 
Deterioration  Significance  Level — See 
section  VIII.E.  of  the  NSPS  preamble  for 
a  discussion  of  this  topic. 

The  remainder  of  this  section 
discusses  comments  and  changes  that 
are  unique  to  the  emission  guidelines  for 
existing  MWCs. 

A.  Guidelines  for  Municipal  Waste 
Combustor  Emissions 

1.  Good  CombusUon  Practices 

Several  commenters  expressed 
concerns  about  the  achievatulity  of  the 
proposed  CO  eoiiaaioo  levels  for 


existing  RDF  and  rotary  waterwall 
MWCs.  Many  stated  that  the  proposed 
CO  emission  limit  of  150  ppmv  on  a  4- 
hour  averaging  time  was  not  achievable 
due  to  die  variability  of  RDF.  Others 
suggested  that  the  level  should  be  based 
on  the  achievability  of  current  existing 
RDF  MWCs. 

Another  oommenter  indicated  that 
existing  rotary  waterwall  MWCs  will 
have  difficulty  meeting  the  proposed  CO 
emission  level  of  150  ppmv  on  a  4-hour 
averaging  time.  The  oommenter 
reconuBoided  a  250  ppmv  level  with  a 
24-hour  averaging  period,  and  submitted 
data  from  existing  rotary  waterwall 
combustors. 

Other  conunenters  included 
suggestions  to  change  the  CO  levels  to 
lower,  more  stringent  levels,  and  that  all 
types  of  existing  MWCs  should  have 
the  same  emission  requirements.  Many 
of  the  commenters  stressed  a  need  for 
supportable  levels  based  on  CO 
emission  data. 

After  proposal  the  Agency  evaluated 
more  recent  C^IS  data  in  mder  to  set 
final  CO  emission  guideline  levels  for 
the  various  MWC  technologies  (see 
Docket  No.  A-6&-oe.  Item  No.  IV-E-20). 
In  addressing  the  commenters'  concerns, 
the  Agency  evaluated  long-term  CEMS 
data  from  existing  RDF  facilities  that 
were  using  the  elements  of  GCP.  A 
statistical  analysis  of  the  data  showed 
that  because  of  short-term  (hourly) 
variability  inherent  in  RDF  combustion 
systems,  a  CO  level  of  150  ppmv  on  a  4- 
hour  average  basis  may  not  l>e 
continuously  achievable.  However, 
further  analysis  of  the  data  showed  that 
a  CO  emission  level  of  200  ppmv  can  be 
continuously  met  by  these  existing  RDF 
stoker  facilities  based  on  a  24-hour 
averaging  time.  Therefore,  based  on  this 
data,  die  CO  emission  level  for  existing 
RDF  stoker  MWCs  has  been  changed 
from  the  proposed  150  ppmv  level  to  200 
ppmv,  and  the  averaging  time  has  been 
changed  from  the  proposed  4-hour 
average  to  a  24-hour  average  basis. 

The  Agency  also  evaluated  additional 
long-term  data  from  existing  rotary 
waterwall  MWCs.  A  statistical  analysis 
of  the  data  showed  that  a  CO  level  of 
250  ppmv  based  on  a  244our  averaging 
time  could  be  continuously  met  by 
existing  rotary  waterwall  MWCs 
incorporating  GCP. 

Therefore,  based  on  these  data,  the 
proposed  150  ppmv  CO  emission  level 
for  rotary  waterwall  MWCs  based  on  a 
4-hour  averaging  time  has  been  changed 
in  the  final  guidelines  to  a  CO  emission 
level  of  250  ppmv  based  on  a  24-hour 
averaging  time.  The  CO  levels  and 
averaging  times  for  other  types  of 
existing  MWCs  are  the  same  as 
proposed. 


2.  Acid  Gas  Compliance 

Some  commenters  suggested  that  the 
standards  specify  a  method  for 
determiiiiag  onasplianoe  widi  tlie  SOi 
percent  reduction  requirements  in  cases 
where  "uncontrolled"  (or  inlet]  and 
outlet  acid  gas  levels  cannot  be 
measured  simultaneously.  This  situation 
would  occur  for  existing  MWCs  at  large 
MWC  plants  using  frunace  sorbent 
injection  rather  tiian  duct  injection  or  an 
SO  to  comply  with  the  acid  gas  control 
requirements.  One  conunenter  submitted 
information  on  a  method  they  had  used 
to  determine  percent  reduction  in  a 
similar  situation. 

The  Agency  agrees  that  w^ere  furnace 
sorbent  injection  is  used,  simultaneous 
acid  gas  control  device  inlet  and  outlet 
values  cannot  be  obtained  and  used  to 
calciilate  a  percent  reduction.  However, 
alternate  procedures  to  demonstrate 
compliance  can  be  used  in  these  cases. 
Under  the  general  NSPS  provisions, 
"After  receipt  and  consideration  of 
written  application,  the  Administrator 
may  approve  alternatives  to  any 
monitoring  procedures  or  requirements 
of  this  part  *  *  *"  (see  40  CFR  60.13(1)). 
The  procedure  submitted  by  the 
oommenter  may  be  applicable  as  an 
alternative  meQiod  of  monitoring 
compliance.  However,  details  on  the  use 
of  thds  or  other  alternative  monitoring 
methods  would  need  to  be  developed 
and  submitted  to  the  Agency  for 
approval  on  a  case-by-case  basis  under 
the  provisions  of  40  CFR  60.13(i). 

In  order  to  aid  owners  or  operators  of 
facilities  using  furnace  sorbent  injection 
who  may  wish  to  refine  this  method  for 
use  at  their  hcilities,  the  conunenter's 
letter  and  an  EPA  memorandum 
describing  the  procedure  have  been 
included  in  the  docket  (see  Docket  A- 
89-08,  Item  No.  IV-B-22).  In  general,  the 
procedure  described  in  the 
memorandum  involves  measuring 
emission  levels  for  a  period  of  time 
without  sorbent  additicm  to  establish  the 
uncontrolled  emission  level.  The  sorbent 
injection  system  would  then  be  turned 
on  at  predetermined  system  operating 
conditions  and  the  resulting  SOi  level 
would  be  recorded.  The  key  operating 
conditions  (e.g..  sorbent  feed  rate  and 
fiue  gas  temperature)  during  the  test 
would  also  be  recorded.  By  repeating 
this  procedure  sevnal  times  at  different 
system  operating  conditions  (e.g., 
different  sorbent  feed  rates),  a 
relationship  between  measured  oodet 
SOi  concentration  and  the  key  operating 
variables  versos  tiie  uncontrolled  SOi 
concentratioo  would  be  established. 

Future  compliance  with  the  SOa 
percent  redaction  requirements  would 
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be  based  on  the  measured  oudet  SOi 
level  and  measured  values  of  key 
control  system  parameters.  These  data 
would  then  be  compared  to  the  data 
collected  during  the  compliance  test  to 
estimate  the  uncontrolled  SOk 
concentration.  The  measured  outlet  SOi 
concentration  and  estimated 
uncontrolled  SOi  concentration  would 
then  be  used  to  calculate  SOi  percent 
reduction  and  compliance  with  the 
percent  reduction  requirement 

Not  operating  the  control  device  while 
testing  in  order  to  demonstrate 
compliance  with  the  percent  reduction 
standard  could  conflict  with  the  new 
source  review  (NSR)  provisions 
governing  modifications  to  major 
stationary  sources.  To  avoid  such  a 
conflict,  in  the  final  standards,  not 
operating  the  control  device  for  such 
purposes  are  exempted  from  being 
considered  a  "physical  change  or 
change  in  the  method  of  operation"  for 
NSR  purposes. 

3.  Regional  (Very  Large)  Plant  Size 
Category  and  Emission  Levels 

Many  commenters  said  that  the 
proposed  regional  (very  large)  size 
category  distinction  for  existing  plants 
was  not  justified  from  either  an 
environmental  or  economic  standpoint. 
Some  said  the  emissions  from  plants 
larger  than  2.000  Mg/day  (2.200  tpd) 
were  not  greater  than  for  some  large 
plants  below  this  size.  Others  said  that 
the  costs  to  retrofit  add-on  acid  gas  and 
PM  controls  are  similar  for  plants  above 
about  1.000  Mg/day  (1,100  tpd)  and 
control  is  not  significantly  more  cost- 
effective  for  those  plants  above  2.000 
Mg/day  (2,200  tpd).  Some  commenters 
suggested  a  regional  size  category 
distinction  of  1,000  Mg/day  (1,100  tpd) 
with  more  stringent  control  levels  for 
regional  size  plants  than  for  large  plants. 
Others  recommended  that  the  guidelines 
not  distinguish  among  large  and  regional 
existing  plants. 

Several  commenters  were  concerned 
that  SD/fabric  filter  (FF)  control  of 
regional  plants  would  be  very  costly 
because  relatively  new,  large  ESP 
systems  would  have  to  be  completely 
dismantled  and  replaced  with  SD/FF 
systems.  There  may  also  be  space 
constraints  at  some  regional  plants. 
Some  of  these  commenters  suggested 
that  the  alternative  of  SD/ESP  control 
be  considered.  This  alternative  would 
still  result  in  significant  emission 
reductions,  but  at  a  lower  retrofit  cost. 

The  Agency  had  presented  data  on 
SD/ESP  control  in  the  background 
doaunents  to  the  proposed  guidelines, 
and  further  analyzed  the  emission 
reduction  and  cost  of  SO/ESP  control  in 
response  to  these  comments  (BID  No. 


EPA-450/3-01-004  and  Docket  No.  A- 
89-08.  Item  No.  IV-E-25).  Retrofit  of  SD/ 
ESP  would  reduce  SO»  emissions  by 
over  70  percent  and  HCl  emissions  by  90 
percent  and  achieve  PM  and  MWC 
metals  emission  levels  similar  to  SD/FF 
control.  Dioxin/furan  levels  below  60 
ng/dscm  (24  gr/billion  dscf)  can  be 
achieved  by  use  of  GCP  in  combination 
with  SD/ESP  technology.  This  is  a 
reduction  in  dioxins/furans  of  80  to  98 
percent  over  baseline  for  typical  plants. 

Because  the  SD/ESP  alternative 
would  allow  the  upgrade  and  reuse  of 
existing  ESFs  at  many  plants,  costs  are 
significantly  lower  than  SD/FF  retrofits. 
For  typical  plants  above  1,000  Mg/day 
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(1,100  tpd)  the  annualized  cost  of  SD/ 
ESP  retrofit/upgrade  (not  including  GCP 
costs)  would  be  $9  to  $10/Mg  ($8  to  $9/ 
ton)  of  MSW  combusted  whereas  the 
costs  to  retrofit  a  new  SD/FF  system 
would  be  $13  to  $15/Mg  ($12  to  $14/ton) 
of  MSW.  The  incremental  cost 
effectiveness  of  SD/FF  control 
compared  to  SD/ESP  control  would  be 
about  $7,500  to  $8.700/Mg  ($6,800  to 
$7,900/ton)  of  acid  gas  removed.  A 
model  plant  cost  analysis  showed  that 
SD/ESP  control  costs  per  Mg  (ton)  of 
MSW  combusted  and  cost  per  Mg  (ton) 
of  acid  gas  removed  were  similar  for 
plants  larger  than  about  1,000  Mg/day 
(1,100  tpd).  Costs  were  also  reviewed  for 
plants  smaller  than  1.000  Mg/day  (1.100 
tpd);  however,  the  costs  increased  more 
rapidly  for  these  plants  and  SD/ESD 
control  was  judged  unreasonable  for 
plants  less  than  1,000  Mg/day  (1,100 
tpd). 

It  is  therefore  reasonable  to  define 
very  large  MWC  plants  as  those  with 
plant  capacities  above  1,000  Mg/day 
(1,100  tpd)  and  to  promulgate  emission 
guidelines  for  these  plants  based  on 
emission  levels  achievable  with  SD/ESP 
controL  This  change  results  in  SOb  and 
dioxin/furan  emission  levels  from 
individual  plants  that  are  slightly  less 
stringent  than  proposed  for  plants  larger 
than  2.000  Mg/day  (2,200  tpd)  but  also 
results  in  more  stringent  SO^.  PM,  and 
dioxin/furan  control  levels  for  plants 
between  1,000  Mg/day  (1.100  tpd)  and 
2.000  Mg/day  (2.200  tpd).  The  guidelines 
for  plants  smaller  than  1.000  Mg/day 
(1,100  tpd)  have  not  changed  since 
proposal. 

Reducing  the  upper  size  category  level 
from  2.000  Mg/day  (2,200  tpd)  to  1,000 
Mg/day  (1,100  tpd)  will  increase  the 
number  of  plants  covered  in  this 
category  from  about  10  under  the 
proposed  guidelines  to  about  45  under 
the  final  guidelines.  Of  the  45  very  large 
existing  MWC  plants  with  capacities 
above  1,000  Mg/day  (1,100  tpd).  about  27 
are  abeady  controlled  with  SD/ESP  or 
equivalent  controls.  The  other  18  are 


controlled  with  ESFs  alone  and  would 
be  expected  to  retrofit  acid  gas  controls 
under  the  guidelines. 

Vm.  Major  Areas  of  Comment  Not 
Leading  to  Changes  in  the  Guidelines 

Many  comments  that  did  not  lead  to 
changes  in  the  proposed  guidelines  for    - 
existing  MWC's  are  the  same  as 
comments  made  on  the  NSPS  for  new 
MWC's.  The  reader  is  referred  to  the 
NSPS  preamble  and  the  BID  for  a 
summary  of  comments  and  responses  on 
the  following  topics: 

1.  Technology-versus  Health-Based 
Regulations — See  section  I  and  IX.B.  of 
the  NSPS  preamble. 

2.  Total  Dioxins/Furans  Versus 
Toxicity  Equivalents — See  section  IX.C. 
of  the  NSPS  preamble. 

3.  Acid  Gas  Compliance — See  section 
]X.D.  of  the  NSPS  preamble  for 
information  on  HCl  testing  for  cement 
kilns. 

4.  Mercury  Emissions — See  section 
DC.E.  of  the  NSPS  preamble. 

IX.  Administradve 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  guideline.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking  development. 
The  docketing  system  is  intended  to 
allow  members  of  the  public  and 
industries  involved  to  readily  identify 
and  locate  dociunents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process.  Along  with  the  statement  of 
basis  and  purpose  of  the  proposed  and 
promulgated  guidelines  and  the  EPA 
responses  to  significant  comments,  the 
contents  of  the  docket,  except  for 
Interagency  review  materials,  will  serve 
as  the  record  in  case  of  judicial  review 
(section  307(d)(7)(A)).  The  docket 
number  for  this  rulemaking  is  A-89-08. 

B.  Clean  Air  Act  Procedural 
Requirements 

1.  Effective  Date— Sections  111  and  129 

Section  129  of  the  CAA  Amendments 
of  1990  specifies  that  State  plans  shall 
be  submitted  within  1  year  of 
promulgation  of  emission  guidelines.  It 
also  specifies  that  "each  unit  subject  to 
the  guidelines  shall  be  in  compliance 
with  all  requirements  *  *  *  not  later 
than  3  years  after  the  State  plan  is 
approved  by  the  Administrator  but  not 
later  than  5  years  after  the  guidelines 
are  promulgated."  The  date  of 
promulgation  of  these  MWC  emission 
guidelines  is  February  11, 1991.  Hiese 
guidelines  apply  to  designated  facilities 
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of  which  the  construction  or 
modification  was  commenced  prior  to 
the  date  of  proposal,  December  20, 1989. 

2.  Administrator  Lifting — Section  111 

As  prescribed  in  section  111  of  the 
CAA.  as  amended,  the  establishment  of 
these  guidelines  was  preceded  by  the 
Administrator's  determination  (52  FR 
25399.  July  7. 1987)  that  MWC's 
contribute  significantly  to  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  pubhc  health  or  welfare. 

3.  External  Participation — Section  117 

In  accordance  with  section  117  of  the 
Act  publication  of  these  promulgated 
guidelines  was  preceded  by  consultation 
with  appropriate  advisory  committees, 
independent  experts,  and  Federal    ' 
departments  and  agencies. 

4.  Periodic  Review — Section  111 

This  regulation  will  be  reviewed  4 
years  from  the  date  of  promulgation  as 
required  by  the  CAA.  This  review  will 
include  an  assessment  of  such  factors  as 
the  need  for  integration  with  other 
programs,  the  existence  of  alternative 
methods,  enforceability,  improvements 
in  emission  control  technology,  and 
reporting  requirements. 

5.  Economic  Impact  Assessment — 
Section  317 

Section  317  of  the  CAA  requires  the 
Administrator  to  prepare  an  economic 
impact  assessment  for  any  regulation 
promulgated  under  section  111(d)  of  the 
Act.  An  economic  impact  assessment 
was  prepared  for  the  regulation  being 
promulgated  today.  All  aspects  of  the 
assessment  were  considered  in  the 
formulation  of  the  emission  guidelines 
being  promulgated.  The  economic 
impact  assessment  is  included  in  the 
BID'S  that  are  in  the  docket. 

C.  Executive  Order  12291  Review 

Under  Executive  Order  12291,  the 
Agency  must  judge  whether  a  regulation 
is  "major"  and  therefore  subject  to  the 
requirement  of  a  regulatory  impact 
analysis.  The  regulation  being 
promulgated  today  is  major  because  it  is 
projected  to  result  in  industry-wide 
annualized  costs  of  more  than  $100 
million  in  the  fifth  year  after  the 
regulation  goes  into  effect.  The  Agency 
prepared  a  regulatory  impact  analysis 
for  proposal  of  the  regulation,  and 
updated  it  (along  with  the  economic 
assessment)  for  this  promulgation.  The 
revision  and  update  of  the  regulatory 
impact  analysis  is  included  in  the  BID's 
that  are  in  the  docket  This  regulation 
was  submitted  to  the  OMB  for  review  as 
required  by  Executive  Order  12291. 


D.  Regulatory  Flexibility  Act 
Compliance 

The  Regulatory  Flexibility  Act  (RFA) 
(Pub.  L.  96-354,  September  19, 1980) 
requires  consideration  of  the  impacts  of 
regulations  on  small  entities,  which  are 
small  businesses,  small  organizations, 
and  small  governments.  The  major 
purpose  of  the  RFA  is  to  keep  regulatory 
requirements  fi-om  getting  out  of 
proportion  to  the  scale  of  the  entities 
being  regulated,  without  cotaipromising 
the  objectives  of,  in  this  case,  the  CAA. 
If  a  regulation  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Agency  may  give  special  consideration 
to  those  small  entities  when  analyzing 
regulatory  alternatives  and  drafting  the 
regulation.  As  a  general  rule,  small 
entiti'es  with  MWC's  have  purchased 
small  MWC's.  Definitions  of  small 
entities  are  flexible.  For  analysis  of  the 
emission  guidelines,  the  Agency 
considers  a  small  business  in  this 
industry  to  be  one  with  annual  gross 
revenue  less  than  $6  million,  and  a  small 
government  to  be  one  that  serves  a 
population  less  than  50,000. 

The  Agency  concludes  that  no  small 
government  has  an  MWC  that  will  be 
covered  by  the  emission  guidelines.  An 
MWC  plant  generally  has  two  or  more 
MWC  units.  Two  225  Mg/day  (250  tpd) 
MWC  units  would  have  an  aggregate 
plant  capacity  of  450  Mg/day  (500  tpd). 
A  450  Mg/day  (500  tpd)  MWC  plant 
would  serve  a  conununity  of  200,000 
assuming  each  person  generates  1.8  kg 
(4  lb)  of  municipal  solid  waste  per  day 
and  sends  all  of  it  to  the  MWC.  which 
would  be  operated  at  80  percent  of 
capacity.  The  Agency  knows  of  fewer 
than  five  existing  MWC's  that  are 
owned  by  a  small  business  and  that 
have  a  capacity  between  35  and  90  Mg/ 
day  (39  and  100  tpd),  and  projects  from 
this  information  that  the  number  of 
existing  small  business  MWC's  affected 
by  the  emission  guidelines  is 
insubstantial  or  zero.  The  Agency 
therefore  certifies  that  the  emission 
guidelines  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Municipal  waste 
combustors.  Municipal  solid  waste. 

Dated;  January  11. 1991. 
F.  Henry  Habicht 
Acting  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  L  of  the  Code 


of  Federal  Regulations  is  amended  as 
follows: 

PART  60-GUIDEUNES  AND 
COMPUANCE  TIMES  FOR  EXISTING 
STATIONARY  SOURCES 

1.  The  authority  citation  for  pari  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401. 7411, 7414,  7416, 
and  7601. 

2.  Subpart  C  of  part  60  is  amended  by 
revising  §  60.30  to  read  as  follows: 

§60.30    Scop*. 

The  following  subparts  contain 
emission  guidelines  and  compliance 
times  for  the  control  of  certain 
designated  pollutants  in  accordance 
with  section  111(d)  of  the  Act  and 
subpart  B. 

(a)  Subpart  Ca — ^Municipal  Waste 
Combustors. 

(b)  Subpart  Cb— Sulfuric  Acid 
Production  Plants. 

3.  Part  60  is  further  amended  by 
adding  Subpart  Ca  to  read  as  follows: 

Sulipart  Ca— Emlssiona  GuMeiinM  and 
Compliance  Times  for  Municipal  Wast* 
ComtHMtors 

Sees. 

60.30a    Scope. 

60.31a    Definitions. 

60.32a    Designated  facilities. 

60.33a    Emission  guidelines  for  municipal 

waste  combustor  metals. 
60.34a    Emission  guidelines  for  municipal 

waste  combustor  organics. 
60.35a    Emission  guidelines  for  municipal 

waste  combustor  acid  gases. 
60.36a    Emission  guidelines  for  municipal 

waste  combustor  operating  practices, 

training,  and  municipal  waste  combustor 

operator  certification. 
60.37a    [Reserved] 
eo.38a    Compliance  and  performance  testing 

and  compliance  times. 
60.39a    Reporting  and  recordlceeping 

guidelines. 

Subpart  CA— Emissions  Guidelines 
and  Compliance  Times  for  Municipal 
Waste  Combustors 

S  60.30a   Scop*. 

This  subpart  contains  emission 
guidelines  and  compliance  times  for  the 
control  of  certain  designated  pollutants 
from  certain  MWC's  in  accordance  with 
section  111(d)  of  the  Act  and  subpart  B. 

$60.31*    Definitions. 

Terms  used  but  not  defined  in  this 
subpart  have  the  meaning  given  them  in 
the  Act  and  subparts  A,  3,  and  Ea  of  this 
part. 

Large  MWC  plant  means  an  MWC 
plant  with  an  MWC  plant  capacity 
greater  than  225  megagrams  per  day  (250 


/  Vol.  5g.  Ng  28  /  Monday.  February  It  1991  /  Rules  and  Regulatiaiu 


tons  per  day)  but  leaa  than  or  equal  to 
1,000  megagrams  per  day  (1,100  tgne  per 
day)ofMSW. 

MWC plant  means  one  or  more  MWC 
units  at  die  same  location  for  which 
constniction,  modification,  or 
reconstruction  is  commenced  on  or 
before  December  20, 1989. 

MWC  plant  capacity  means  the 
aggregate  MWC  unit  capacity  of  all 
MWC  units  at  an  MWC  plant  for  which 
construction,  modification,  or 
reconstruction  is  commenced  on  or 
before  December  20, 1989. 

Very  large  MWC  plant  means  an 
MWC  plant  with  an  MWC  plant 
capacity  greater  than  1,000  megagrams 
per  day  (1,100  tons  per  day)  of  MSW. 


86a32a 

(a)  The  designated  facility  to  which 
the  guidelines  apply  is  each  MWC  wdth 
an  MWC  tmit  capacity  greater  than  225 
megagrams  per  day  (250  tons  per  day) 
for  which  construction,  modification,  or 
reconstruction  is  commenced  on  or 
before  December  20, 1989. 

(b)  [Reeerved] 

(c)  Designated  facilities  that  combust 
tires  or  foel  derived  solely  from  tires  and 
diet  combust  no  other  MSW  or  RDF  are 
exempt  from  all  provisions  of  this 
subpart  except  an  initial  report  of  start- 
up date,  location,  and  the  types  and 
amormts  of  foel  they  fire. 

(d)  CoHred  combustors,  as  defined 
under  S  easia  of  subpart  Ea,  are  exempt 
from  aU  provisions  oi  this  subpart 
except  the  initial  report  as  required 
under  i  oasOa,  paragraph  (a)  of  subpart 
Ea,  and  records  and  reports  of  the  daily 
weight  of  MSW  or  RDF  and  other  foels 
fired  as  required  under  {  60.59a. 
paragraphs  (b)(14)  and  (m)  of  subpart 
Ea. 

(e)  Cofired  combuslon  that  are 
subject  to  a  Federally-enforceable 
permit  limiting  the  operation  of  the 
combustor  to  no  more  than  22S 
megagrams  per  day  (2S0  tons  per  day)  of 
MSW  or  RDF  are  exempt  from  all 
provisions  of  this  subpart. 

(f)  Municipal  waste  combustors 
combusting  medical  waste  with  MSW 
and  meeting  all  other  applicability 
requirements  are  subject  to  all 
provisions  of  this  subpart  Units  firing 
solely  segregated  medical  waste  are  not 
covered  by  diis  subpart. 

(g)  Physical  or  operational  changes 
made  to  an  existing  MWC  unit  to 
comply  with  the  emission  guidelines 
under  this  subpart  are  not  considered  a 
modification  or  reconstruction  and 
would  not  bring  an  existing  MWC  unit 
under  the  provisioiis  at  sufarart  Ea  (see 
laottate)). 


Seasaa   Emiaslon 

I  combustor  metals. 


tor  munMpil 


(a)  For  approval,  a  State  plan  shall 
include  the  emission  guidelines  for 
MWC  metals  listed  below,  except  as 
provided  for  under  |  60.24.  The  emission 
guidelines  for  MWC  metals,  expressed 
as  PM  contained  in  gases  discharged  to 
the  atmosphere  from  any  designated 
facility  located  within  a  large  or  very 
large  MWC  plant,  are  as  foUows: 

GuiDEUNE  Emission  Level 

(Miiligranis  par  Ay  standMd  culiic  nwlsr] 


MWCplMl 
capMiiy 

Grains  par 
aJL. 

Opacity 

Vwyliiga 

Lsrgs 

34  (0.015) 

ee  (0.030) 

10%(»fliia). 

io%(a4i*L). 

Note:  AI  amiaiion  te«ats  oonadad  Id  7  paraaitf 


(b)  [Reserved] 
S60J4a   Emission 


guMsines  tormunlc^pal 


For  approval,  a  State  plan  shall 
include  the  emission  guidelines  for 
MWC  oi:ganic8  listed  below,  except  as 
provided  for  under  |  6024.  The  emission 
guidelines  for  the  concentration  of  the 
dioxin/furan  component  of  MWC 
organics  discharged  into  the  atmosphere 
from  any  designated  facility  located 
within  a  large  or  very  large  MWC  plant 
are  as  follows: 


GiAMIfw  6niinion 

leval 

MWC  plant  cap«:ity  and 

Nano- 

Graina 

<»*>• 

P«r 

OUiMC 

matar 

parUton 

atinSvd 

cubic  loot 

Vary  Larga  (Induiing  vary 

laraa  RDF).._.  

60 

84 

Larga  (anapl  ROF  alokais 

and  ooal/ROF  attaad  lual- 

125 

60 

Larga    ROF    itokara   wid 

coal/Rir  Rted  fcnMirad 

290 

100 

note:  Ail  amiailon  lowala 
Oi. 


oorractad  to  7  parcani 


leossa 

leoffllMistor  add 


For  approval  a  State  plan  shall 
include  the  emission  guidelines  for 
MWC  acid  gases  for  plants  listed  below, 
except  as  provided  for  under  i  60.24. 
The  emission  guidelines  for  MWC  acid 
gases,  expressed  as  sulfur  dioxide  and 
hydrogen  chloride  contained  in  gases 
discharged  to  the  atmosphere  from  any 
designated  fodlity  located  wldiin  a  Urge 
or  vary  large  MWC  plant  are  as  foUows: 


MwC  pCanl 

radHCSon  or  parta  par  ndton  by 
voluma) 

SOi 

HO 

Vary  larga—. 
Ijiga 

70%  or  30  ppmv... 
60%  or  30  ppRM._ 

90%  or  25  ppmv. 
50%  or  25  ppmv. 

NOTE  AI  ppmv 
SOiamiaaiE 
hour  gaometric  maana. 


corractod  to  7  paroant  Qi. 
paroars  taducsona  ara  2^ 


Either  the  applicable  percent  reduction 
or  the  parts  per  million  by  volume 
guideline,  whichever  is  less  stringent  is 
the  guideline  limit  for  a  designated 
facility. 

§60J>a   EffllailaiisuiiMlnaa  for  municipal 
waste  combustor  operating  practleeai 
traMng,  end  municipal  waste  combustor 
operator  cartMcatlon. 

(a)  For  approval,  a  State  plan  shall 
include  the  emission  guidelines  for 
carbon  monoxide  listed  below,  except 
as  provided  for  under  i  6024.  The 
emission  guidelines  for  the  carbon 
monoxide  concentration  level  for  each 
designated  fadUty  located  within  a  laige 
or  very  large  MWC  plant  are  shown  in 
Table  1. 

Table  1.— MWC  Operatmg  Guioel»cs 
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(b)  For  approval  a  State  plan  shall 
include  die  requirements  for  MWC 
operating  practices,  operator 
certification  and  training  listed  in 
S  60.56a  of  Subpart  Ea,  except  as 
provided  for  under  1 60.24. 

860.38a    [Reserved] 

S60iSSa   Complwica and partorroawca 


(a)  For  approval,  a  State  plan  shall 
include,  for  designated  fecilities  located 
within  large  and  very  large  MWC  plants, 
the  compliance  and  performance  testing 
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methods  listed  in  {  60.58a  of  subpart  Ea 
for  large  MWC  plants,  as  applicable, 
except  as  provided  for  imder  9  60.24. 
The  compliance  methods  under  S  60.58a 
for  nitrogen  oxide  are  not  applicable  to 
designated  facilities  located  within  large 
or  very  large  MWC  plants. 

(b)  [Reserved] 

(c)  Except  as  provided  for  under 
paragraph  (d)  of  this  section,  planning, 
awarding  of  contracts,  and  installation 
of  equipment  capable  of  attaining  the 
level  of  the  emission  guidelines 
established  under  this  subpart  are 
expected  to  be  accomplished  within  36 
months  after  the  effective  date  of  State 
emission  standards  for  MWC  units. 

(d)  [Reserved] 

9  60.39a    Reporting  and  recordkeeping 
guidelines. 

For  approval,  a  State  plan  shall 
include  the  reporting  and  recordkeeping 
provisions  listed  in  (  60.59a,  as 
applicable,  except  as  provided  for  under 
(60.24. 

4.  Subpart  C  of  part  60  is  amended  by 
removing  S9  60.32,  60.33,  and  60.34  and 
subpart  Cb  is  added  to  read  as  follows: 

Subpart  Ct>— Emission  Guidelines  and 
Compliance  Times  for  Sulfuric  Add 
Production  Units 

e0.30b  Designated  facilities. 
eo.31b  Emission  guidelines. 
60.32b    Compliance  times. 

Subpart  Cb— Emisaion  Guidelines  and 
Compllanca  TImea  for  Sulfuric  Acid 
Production  Units 

§  60.30b   Deslgnatsd  fadlities. 

Sulfuric  acids  production  units.  The 
designated  facility  to  which  S  S  60.31b 
and  60.32b  apply  is  each  existing 
"sulfuric  acid  production  unit"  as 
defined  in  5  60.81(a]  of  subpart  H. 

§  60.31b    Emission  guidelines. 

Sulfuric  acid  production  units.  The 
emission  guideline  for  designated 
facilities  is  0.25  gram  sulfuric  acid  mist 
(as  measured  by  Method  8  of  appendix 
A)  per  kilogram  of  sulfuric  acid 
produced  (0.5  pounds  per  ton],  the 
production  being  expressed  as  100 
percent  H2SO4. 

60.32b    Compliance  times. 

Sulfuric  acid  production  units. 
Planning,  awarding  of  contracts,  and 
installation  of  equipment  capable  of 
attaining  the  level  of  the  emission 
guideline  established  under  60.33(a)  can 
be  accomplished  within  17  months  after 
the  effective  date  of  a  State  emission 
standard  for  sulfuric  acid  mist. 

(FR  Doc.  91-1400  Filed  2-8-91;  8:45  am] 
BtUMQ  COM  aM0-a»4i 


40CFRPart60 
[AD-fRL-389«-3] 

Standards  of  Performance  for  New 
Stationary  Sources;  Addition  of 
Parf  ormanca  Specification  4A  to 
Appendix  B  and  Revision  of  Procedure 
1  of  Appendix  F 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. 

summary:  This  action  adds  Performance 
Specification  4A  (PS-4A)  to  Appendix  B 
of  40  CFR  part  60  to  allow  the 
performance  testing  of  cfirbon  monoxide 
continuous  emission  monitoring  systems 
(CEMS's)  at  municipal  wastes 
combustion  facilities.  In  addition,  it 
revises  Procedure  1  of  appendix  F  of  40 
CFR  part  60  to  make  it  applicable 
without  further  revision  for  all  regulated 
pollutants,  as  was  originally  intended. 
DATES:  Effective  Date:  February  11, 
1991. 

Judicial  Review:  Under  section 
307(b)(1)  of  the  Clean  Air  Act,  judicial 
review  of  the  actions  taken  by  this 
notice  is  available  only  by  the  filing  of  a 
petition  for  review  in  die  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  today's 
publication  of  this  rule.  Under  section 
307(b)(2)  of  the  Clean  Air  Act.  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

addresses:  Docket.  Docket  Number  A- 
89-15,  containing  material  relevant  to 
this  rulemaking,  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m.  Monday  through 
Friday,  at  EPA's  Air  Docket  Section, 
room  M-1500, 1st  Floor.  Waterside  Mall, 
401  M  Street,  SW.,  Washington,  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  McAlister  or  Roger  Shigehara, 
Emission  Measurement  Branch  fMD-19), 
Technical  Support  Division,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541-1062. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Rulemaking 

Under  Subparts  Ca  and  Ea.  EPA  is 
requiring  the  use  of  CEMS's  as  the 
performance  test  method  for  carbon 
monoxide  and  other  gases.  When  the 
CEMS  is  the  designated  performance 
test  method,  the  source  owner  is 
required  to  conduct  a  performance  test 
of  the  CEMS  and  implement  the  quaUty 


assurance  provisions  of  appendix  F, 
Procedure  1.  This  action  promulgates  the 
performance  specifications  to  be  used 
for  the  performance  test  and  the 
revisions  to  Procedure  1  to  include 
carbon  monoxide  CEMS's. 

II.  Public  Participation 

The  opportunity  to  hold  a  public 
hearing  at  10  a.m.  on  February  7, 1990 
was  presented,  but  no  one  requested  a 
hearing.  The  pubUc  comment  period  was 
from  December  20, 1989  to  March  5, 
1990. 

m.  Significant  Comments  and  Changes 
to  the  Proposed  Rulemaking 

Two  comment  letters  were  received. 
These  comments  have  been  carefully 
considered  and.  where  deemed 
appropriate  by  the  Administrator, 
changes  have  been  made  in  the 
proposed  test  methods. 

Both  of  the  commenters  thought  that 
because  PS-4A  required  that  a  CEMS  be 
fi^e  fit>m  the  effects  of  any 
interferences,  EPA  should  include  a 
procedure  for  demonstrating  that 
interferences  are  not  a  problem.  Because 
interferences  may  vary  depending  on 
the  operating  principle  of  the  CEMS,  we 
thought  that  it  was  proper  to  allow  each 
tester  the  necessary  fiexibiUty  to  choose 
the  proper  procedure  for  each 
instrument.  The  overall  system 
performance  that  is  determined  by  the 
relative  accuracy  (RA)  test  allows  this 
flexibihty  without  sacrificing  accuracy. 

One  of  the  commenters  thought  if  I^ 
4A  allows  a  cylinder  gas  audit  to  be 
substituted  for  the  RA  test  where  source 
emissions  are  less  than  10  percent  of  the 
applicable  standard,  then  the 
appropriate  reference  method  should  be 
used  to  demonstrate  the  applicability  of 
the  substitution.  We  have  revised  the 
method  to  require  this. 

The  other  commenter  thought  that  the 
calibration  drift  limits  in  PS-4A  should 
be  tightened  from  5  percent  to  3  percent. 
We  believe  that  the  drift  limits  are 
appropriate  considering  the  normal 
operating  range  of  the  instrument. 

This  same  commenter  thought  that 
i>S-4A  should  include  a  linearity  test  for 
the  CEMS.  We  believe  that  the  overall 
system  performance  that  is  determined 
by  the  RA  test  makes  a  separate 
linearity  test  unnecessary. 

IV.  Administrative  Requirements 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  identify  and  locate  documents 
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so  that  they  can  effectivety  participate 
ia  the  nilemaking  process  and  (2)  to 
serve  as  the  record  in  case  of  fmUdal 
review  (except  for  interagency  review 
materials)  (section  307(d)(7XA)). 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  legolation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  regulatory  impact 
analysis.  The  Agency  has  determined 
that  this  rulemaJdng  would  not  result  in 
any  of  the  adverse  economic  effects  set 
forth  in  section  1  of  the  Order  as 
grounds  for  finding  a  "major  rule."  The 
Agency  has.  therefore,  concluded  that 
this  regulation  is  not  a  "major  rde" 
under  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  the  identification  of 
potentially  adverse  impacts  of  Fedorsl 
regulations  upon  small  business  entities. 
The  Act  specifically  requires  the 
completion  of  an  RFA  analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  this  rulemaking 
imposes  no  adverse  economic  impacts, 
an  analysis  has  not  been  comlacted. 

Pursoant  to  the  provisions  of  5  U.S.C 
e05(b),  I  hereby  cntify  that  this 
promulgated  rule  will  not  have  an 
economic  impact  on  small  entities 
because  no  additional  costs  will  be 
incurred  from  this  action. 

This  rule  does  not  contain  any 
information  collection  requirements 
currently  approved  by  OMB  review 
under  the  Paperwork  Reduction  Act  of 
1980, 44  U.S.C  9501  et  aeq. 

List  of  Subiacts  in  40  CFR  Part  n 

Air  pollution  control  Continuous 
emission  monitors,  Carbon  monoxide. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Incorporation  by  reference,  and 
Incinerators. 

Dated:  fanuary  11. 1901. 
P.HaryHabidit. 

Acting  Administrator. 

Title  40  part  60  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PARTeOMAMENDEOl 

1.  The  authority  dtatioi  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401.  7411, 7414,  7418. 
and  7601. 

2.  By  adding  in  numerical  order 
Performance  Specification  4A  to 
appendix  B  to  read  as  follows: 

Appendix  B—Parfonnance 
Spadflcatioos 


Pwfonnaiioa  Specification  4A— SpadficatiaBS 
and  Test  Prooaduras  For  Carbon  Monoxida 
Cootinuous  Emission  Monitocfaig  Systans  in 
StatioBary  Soureaa 

1.  Applicability  and  Principle 

1.1  Applicability. 

1.1.1  This  specification  ia  to  be  used  for 
evaluating  tlie  acceptability  ol  carbon 
monoxide  (CO)  continuous  emission 
monitoring  systems  (CEMS's)  at  tlw  time  of  at 
soon  after  installation  and  whenever 
specified  in  an  applicable  subpart  of  the 
regulations. 

1.1.2  This  specification  is  not  designed  to 
evaluate  the  installed  CEMS  parformanoe 
over  an  extended  period  of  time  nor  does  it 
identify  specific  catibration  techniques  and 
odwr  aicdliaTy  procedures  to  assess  CEMS 
performaDce.  The  source  owner  or  operator, 
however,  is  respaoaible  to  calibrate, 
maintain,  and  operate  the  CEMS.  To  evaluate 
CEMS  performance,  the  Administrator  may 
require,  under  section  114  of  the  Act  the 
source  owner  or  operator  to  conduct  CEMS 
performance  evaluations  at  other  times 
besides  the  initial  test  See  i  eo.l3(c). 

1.1.3  The  definition,  instailatian 
specifications,  test  procedures,  data 
reduction  procedures  for  determining 
calibratioo  drifts  (CD)  and  nriative  accuracy 
(RA).  and  reporting  of  Performance 
Specification  2  (PS  2).  sections  2. 3, 5, 8, 8, 
and  9  apply  to  diis  specification. 

1.2  Mnciple.  Reference  method  (RM),  CD 
and  RA  tests  are  conducted  to  determine  that 
the  CEMS  ooofoims  to  the  specification. 

Z  Performance  and  Equipment  Specifications 

2.1  Data  Recorder  Scale.  This 
specification  is  the  same  as  section  4.1  of  PS 
2.  The  CEMS  shall  be  capable  of  measuring 
emission  levels  under  normal  conditiona  and 
under  periods  of  short-duration  peaks  of  high 
concenb*ations.  This  dual-range  capabihty 
may  be  met  using  two  separate  analysers, 
one  for  each  range,  or  by  using  dual-range 
units  which  have  the  capability  of  measuring 
both  levels  with  a  single  unit  In  the  latter 
case,  when  the  reading  goes  above  the  full- 
scale  measurement  value  of  the  lower  range, 
the  higher-range  operation  shall  be  started 
automatically.  The  CEMS  recorder  range 
must  include  sero  and  a  high-level  value. 

For  tlia  low-range  scale,  the  high-level 
value  shall  be  between  1.5  times  the  pollutant 
concentration  corresponding  to  the  emission 
standard  level  and  the  span  vahie.  For  the 
high-range  scale,  the  high-level  value  shall  be 
set  at  2000  ppm,  as  a  minimum,  and  the  range 
shall  include  the  level  of  the  span  value. 
There  shall  be  no  concentration  gap  between 
the  low-  and  high-range  scales. 

2.2  Interference  Check.  The  CEMS  must 
be  shown  to  be  free  from  the  efiects  of  any 
interferences. 

2.3  Response  Time.  The  CEMS  response 
time  shall  not  exceed  1.5  min  to  achieve  95 
percent  of  the  final  sUble  value. 

2.4  Calibration  Drift  The  CEMS 
calibration  must  not  drifi  or  deviate  from  the 
reference  value  of  the  calibration  gas,  gas 
cell,  or  optical  filter  by  more  than  S  percent  of 
the  established  span  value  for  6  out  of  7  test 
days. 

ti    Relative  Aocoracy.  The  RA  of  die 
CEMS  shall  be  no  graatar  than  10  percent  of 


the  mean  value  of  the  RM  test  data  in  terras 
of  the  onlts  of  the  emission  standard  or  5 
ppm,  whichever  is  grester.  Under  conditions 
where  the  average  00  emissions  are  leas 
than  10  percent  <ot  the  standard,  a  cylinder 
gas  audit  may  be  performed  in  place  of  the 
RA  test  to  determine  complianoe  with  tiiese 
limits.  In  this  case,  the  cylinder  gas  shall 
contain  CO  in  12  percent  carixm  dioxide  as 
an  interference  check.  If  this  option  is 
exercised.  Method  10  must  be  used  to  verify 
that  emission  levels  are  less  than  10  percent 
of  the  standard. 

3.  Response  Time  Teat  Procedure 

The  response  time  test  applies  to  all  types 
of  CEMS's,  but  will  generally  have 
significance  only  for  extractive  systems.  The 
entire  system  is  checked  with  this  procedure 
including  applicable  sample  exti-action  and 
transport  sample  conditioning,  gas  analyses, 
and  data  recording. 

IntitKlttce  saro  gas  into  the  system.  For 
extractive  systems,  the  calibration  gases 
should  be  introduced  at  the  probe  as  near  to 
the  sample  location  as  possible.  For  in-situ 
systems,  introduce  the  zero  gas  at  the  sample 
interface  so  that  all  components  active  in  the 
analysis  are  tested.  When  die  system  output 
has  stabiHzed  (no  change  greater  than  1 
percent  of  full  scale  for  30  sec),  switch  to 
monitor  stack  efiluent  and  wait  for  a  stable 
value.  Record  the  time  (upscale  response 
time)  required  to  reach  95  percent  of  the  final 
stable  value.  Next  introduce  a  high-level 
calibration  gas  and  repeat  the  procedure 
(stabilize,  switch  the  sample,  stabilize, 
record).  Repeat  the  entire  procedure  three 
times  and  determine  the  mean  upscale  and 
downscale  response  times.  The  slower  or 
longer  of  the  two  means  is  the  system 
response  time. 

4.  Relative  Accuracy  Test  Procedure 

4.1  Sampling  Strategy  for  RM  Tests, 
Correlation  of  RM  and  CEMS  Data,  Number 
of  RM  Tests,  and  Calculations.  These  are  the 
same  as  PS  2.  sections  7.1. 7.2,  73,  and  7.5. 
respectively. 

4.2  Reference  Methods.  Unless  otherwise' 
specified  in  an  applicable  subpart  of  the 
regulation  Methods  10  is  the  RM  for  this  PS. 
When  evaluating  nondispersive  infrared 
continuous  emission  analyzers,  Method  10 
shall  use  the  alternative  interference  trap 
specified  in  section  10.1  of  the  method. 
Method  lOA  or  lOB  is  an  acceptable 
alternative  to  Method  10. 

5.  Bibliography 

1.  Same  as  in  Performance  Specification  4.  ■ 
section  4. 

2.  "Gaseous  Continuous  Emission 
Monitoring  Systems — Performance 
Specification  Guidelines  for  SOi.  N0„  COi, 
Ot.  and  TRS."  EPA-450/3-82-O26.  VS. 
Environmental  I'rotection  Agency.  Technical 
Support  Division  (MD-19].  Research  Triangle 
Park,  N.C  27711. 


Appendix  F— {Aaiendsd| 

2.  In  appendix  F,  by  revismg  section 
5.2  and  adding  in  numerical  onier  a  new 
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section  5.2.3  to  Procedure  1  to  read  as 
follows: 

Appendix  F — Quality  Assurance 

Procedures 

•        *        •        *        * 

5.2    Excessive  Audit  Inaccuracy.  If  the  RA, 
using  the  RATA.  CGA,  or  RAA  exceeds  the 
criteria  in  section  5.2.3,  the  CEMS  is  out-of- 
control.  If  the  CEMS  is  out-of-control,  take 
necessary  corrective  action  to  eliminate  the 
problem.  Following  corrective  action,  the 
source  owner  or  operator  must  audit  the 
CEMS  with  a  RATA.  CGA,  or  RAA  to 
determine  if  the  CEMS  is  operating  within  the 
specifications.  A  RATA  must  always  be  used 
following  an  out-of-control  period  resulting 


frtjm  a  RATA.  The  audit  following  corrective 
action  does  not  require  analysis  of  EPA 
performance  audit  samples.  If  audit  results 
show  the  CEMS  to  be  out-of-control,  the 
CEMS  operator  shall  report  both  the  audit 
showing  the  CEMS  to  be  out-of-control  and 
the  results  of  the  audit  following  corrective 
action  showing  the  CEMS  to  be  operating 
within  specifications. 
*         •         *         *         *        .     . 

5.2.3    Criteria  for  Excessive  Audit 
Inaccuracy.  Unless  specified  otherwise  in  the 
applicable  subpart,  the  criteria  for  excessive 
inaccuracy  are: 

(1)  For  die  RATA,  tiie  allowable  RA  in  die 
appUcable  PS  in  Appendix  B. 


(2)  For  the  CGA.  ±15  percent  of  the 
average  audit  value  or  ±5  ppm,  whichever  is 
greater. 

(3)  For  the  RAA,  ±15  percent  of  the  diree 
run  average  or  ±7.5  percent  of  the  applicable 
standard,  whichever  is  greater. 


Appendix  F — [Amended] 

4.  In  Appendix  F,  by  revising  the  eleventh 
entry  of  Figure  1  of  Procedure  1  to  read  as 
follows: 

CEMS  span  values  as  per  the  applicable 

regulation: (e.g.,  SOj 

ppm.  NO, ppm). 

[FR  Doc.  91-1401  Filed  2-6-81;  8:45  am] 
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Pebnivy  5. 1801. 

AQCNCv:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Announcement  of  availability  of 

competitive  planning  grant  funds  for 

certain  federally  recognized  Indian 

tribes. 


r.  The  Bureau  of  Indian  Affairs 
(BIA)  announces  the  availability  of 
$561,000  in  grant  funds  to  continue  the 
Self-Governance  Demonstration 
Planning  Grant  Program  in  FY  1991.  Of 
the  amount  appropriated  by  the 
Congress,  $125,000  has  been  earmarked 
for  the  Lummi  Tribe  in  Washington  for 
the  continuation  of  its  educational 
component  relative  to  the  Self- 
Governance  Demonstration  Project  The 
remaining  $456,000  is  available  for 
distribution  to  other  federally 
recognized  tribes  which  meet  the  criteria 
estabhshed  later  in  this  announcement; 
except  that  the  following  tribes  may 
receive  an  amount  not  to  exceed  $20,000 
per  eligible  tribe,  for  the  negotiation  of  a 
Self-Governance  Demonstration  Project 
in  FY  1991. 

FY  1991  Negotiating  Grantees 

Mescalero  Apache  Tribe 
Shoshone-Paiute  Tribes  of  the  Duck 

Valley  Reservation    . 
Ely  Colony 
Leech  Lake  Band 
Cheyenne  River  Sioux 
Port  Gamble 

The  approximatley  $336,000  of  funds 
remaining  available  after  the  above 
referenced  needs  have  been  met  will  be 
available  for  distribution  as 
continuation  grants  to  the  ten  tribes 
particpating  in  the  Self-Governance 
Demonstration  Planning  Grant  Program 
for  the  first  time  in  FY  199a 

FY  1981  Continuation  Grantees 

Kaweralc  Inc. 

Siletz  Tribe 

Tanana  Chiefs  Conference,  Inc. 

Sac  and  Fox  Nation 

Dudcwater  Shoshone  Tribe  of  Nevada 

Sisseton-Wahpeton  Sioux  Tribe 

Makah 

Grand  Traverse  Band 

Shoshone-Bannock  Tribe 

Lower  Elwah  Tribe 

Due  to  limited  appropriations,  the  ten 
continuation  grantees  must  compete 
within  that  group  for  funding  in  the 
same  manner  in  which  they  competed 


for  their  initial  grants.  The  only 
difference  is  that  the  continuation 
grantees  do  not  compete  with  all  tribes 
nationally.  Only  those  tribes  having 
successfully  completed  a  prior  year's 
Self-Governance  Demonstration  Plannng 
Grant  are  eligible  to  apply. 

TOM  PUNTIMM  WiroWIIATlOW  CONTACT: 

William  Lavell  (202)  206-^116  or  Verne 
Duus  (202)  206-4839.  U.S.  Department  of 
the  Interior.  Office  of  Self-Governance, 
1849  C  Streets,  NW.  (MS-4140^4IB} 
Washington.  DC  20240. 
•uppUMCNTAiiv  infonmation:  a. 
Purpose  of  the  Program:  The  purpose  of 
the  program  under  this  annoimcement  is 
to  continue  the  Self-Governance 
Demonstration  Planning  Grant  Program 
begun  in  FY  1986.  In  FY  1991.  this 
program  will  provide  a  maximum  grant 
of  $20,000  to  each  of  six  tribes  (see  list 
of  FY  1991  Negotiation  Grantees  in  the 
previous  section)  to  negotiate  a  Self- 
Governance  Demonstration  Project 
agreement  reflecting  tribally  determined 
budgetary  and  programmatic  priorities 
as  authorized  by  title  IH  of  Public  Law 
93-638.  as  amended.  It  will  also  allow 
for  continuation  grants  to  the  ten  tribes 
that  participated  in  the  program  in  FY 
1990  for  the  first  time  (see  list  of  FY  1991 
Continuation  Grantees  in  the  previous 
section). 

The  Self-Governance  Demonstration 
Planning  Grant  Program  is  designed  to 
allow  tribes  to  plan  for  the  exercise  of 
greater  degrees  of  self-determination  by 
assimoing  more  and  more  control  of  BIA 
programs  and  services  through  future 
agreements  negotiated  with  the 
Secretary  of  the  Interior  or  his 
designated  representative.  The  grant 
allows  fribes  to  gather  information  to 
determine  the  ctirrent  types  and 
amounts  of  programs,  services,  and 
fiscal  resources  available  within  its 
service  area  and  to  plan  what  types, 
amounts  of  programs,  services,  and 
fiscal  resources  should  be  available  to 
its  members  rather  than  be  limited  to 
providing  the  same  programs,  services, 
or  functions  as  the  BIA  would  provide. 
Awards  will  be  made  pursuant  to  the 
appropriations  received  through  Public 
Law  101-612,  the  Interior  and  Related 
Agencies  Appropriations  Act  of  1991. 

Planning  grants  will  be  awarded  on  a 
competitive  basis  to  those  tribes 
meeting  the  eligibility  criteria  and  other 
provisions  as  contained  in  this 
announcement  Applications  not 
meeting  all  provisions  of  this 
announcement  will  be  considered  non- 
repsonsive  and  will  not  be  reviewed  for 
funding;  e.g..  an  application  which  does 
not  include  a  tribal  council  resolution 
will  be  considered  non-responsive. 
There  shall  be  no  appeal  firom  a 


determination  by  the  BIA  regarding  the 
non-responsiveness  of  any  application 
recieved. 

B.  Eligibility  Criteria:  To  receive  a 
planning  grant  under  this 
annoimcement  a  continuation  grantee 
must: 

1.  Make  a  request  for  a  planning  grant 
by  resolution  of  its  governing  body 
which  contains:  (a)  A  statement 
indicating  a  desire  to  participate  in  the 
Self-Governance  Demonstration 
planning  grant  for  an  additional  year;  (b) 
a  commitment  to  develop  a  plan  for 
consolidated  contract  or  other  type  of 
agreement  for  direct  funding  of  BIA 
programs,  services  or  functions: 

2.  Have  successfully  operated  a  Self- 
Governance  Demonstration  Planning 
grant  in  the  previous  year. 

3.  Have  operated  three  or  more 
contracts  without  significant  or  material 
audit  exceptions  (material  audit 
exception  as  used  here  means  audit 
findings  which  can  result  in  criminal 
action  against  a  responsible  tribal 
official  or  bills  of  collection  being  issued 
against  a  tribe);  and 

4.  Must  furnish  an  oiganization-wfde 
or  single  audit  report  as  prescribed  by 
Public  Law  96-502,  the  Single  Audit  Act 
of  1964,  for  FY  1989  which  contains  no 
significant  or  material  audit  exceptions 
(material  exceptions  here  means  the 
same  as  in  item  2.  immediately  above, 
and  audit  findings  requiring  a  corrective 
action  plan  as  prescribed  by  the  Single 
Audit  Act  Pubic  Law  96-502). 

The  FY  1991  Negotiating  Grantee 
tribes  may  request  and  receive,  an 
amount  not  to  exceed  $20,000  each  to 
negotiate  a  Self-Governance 
Demonstration  agreement  This  is  a 
noncompetitive  award.  The  funds  may 
be  used  for  legal  advice,  travel  costs,  or 
any  other  expense  necessary  to 
negotiate  an  agreement  so  long  as  such 
costs  are  reasonable,  allocable,  and 
allowable  under  the  terms  proposed  by 
the  agreement  and  in  accordance  with 
OMB  Circular  A-87,  Cost  Principles  for 
State  and  Local  Governments. 

C.  Grant  Period:  Duration  of  planning 
grants  awarded  under  this 
annoimcement  shaU  be  for  a  period  of 
six  months  or  less. 

D.  Funds  Available:  The  BIA  has  an 
FY  1991  appropriations  of  $581,000  for 
the  Self-Governance  Demonstration 
Planning  Grant  Program  in  FY  1991.  This 
will  alow  for  the  awarding  of  six 
negotiation  grants,  not  to  exceed  $20,000 
each,  as  well  as  for  $336,000  in  FY  1S91 
continuation  planning  grants  to  the  ten 
grantee  tribes  competing  for 
continuation  Self-Governance 
Demonstration  Planning  Grants.  The 
remaining  $125,000  of  FY  1991 
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appropriations  received  are 
congressionally  directed  to  the  Lummi 
Indian  Tribe  for  the  continuation  of  its 
educational  program  relative  to  the 
Tribal  Self-Governance  Demonstration 
Project  Should  additional  funds  become 
available  in  FY  1991,  tiie  BL\  will  amend 
this  announcement  and  establish 
separate  application  criteria,  processes, 
and  procedures  for  its  use.  Additionally, 
should  these  Self-Governance 
Demonstration  Grant  Program  funds  be 
used  for  other  purposes;  e.g..  used  in  a 
manner  commensurate  wi&  the  FY  1991 
Interior  and  Related  Appropriations  Act 
but  not  in  accordance  with  the 
announcement  the  BIA  will  notify  the 
general  public  of  its  intent  for  use  of  the 
funds  through  further  publication  in  the 
Federal  Renter. 

E.  Application  Process:  Applications 
submitted  for  funding  under  the 
competitive  portion  of  this 
announcement  shall  be  on  an  SF-424, 
and,  as  may  otherwise  be  provided  by 
OMB  Circular  A-102.  In  addition  to  a 
tribal  council  or  governing  body 
resolution,  an  applicant  shall  submit  a 
narrative  description  of  planning  grant 
activities  with  a  line  item  budget  and 
budget  justification  for  FY  1991 
activities  as  well  as  an  interim  report  of 
progress  made  with  the  resources  made 
available  in  FY  1990.  The  FY  1990 
interim  report  will  speak  to  problems 
encountered  as  well  as 
accomplishments  made  by  the  applicant 
grantee.  In  formulating  its  proposal,  a 
tribe  may  use  the  following  as  guides  for 
the  effort: 

1.  Continuation  Grantees:  The 
governing  body  of  a  continuation 
grantee  for  the  purposes  of  this 
announcement  is  authorized  to: 

(a)  Conduct  activities  which  provide 
the  tribe  with  a  greater  understanding  of 
BIA  programs  and  which  may  lead  the 
tribe  to  a  position  where  it  is  better  able 
to  plan,  conduct  consolidate,  and 
administer  programs,  services,  and 
functions  authorized  under  the  acts  of 
April  16, 1934  (25  U.S.C.  452;  48  Stat  596) 
and  November  2. 1921  (25  U.S.C.  13;  42 
Stat.  208): 

(b)  Conduct  activities  and  gather 
information  which  provides  &e  tribe 
with  a  greater  understanding  of  BIA 
programs  and  which  may  lead  the  tribe 
to  a  developmental  level  where  the  tribe 
determines  that  it  is  desirable  to 
redesign  BIA  programs,  activities, 
functions,  or  services  and  to  reallocate 
funds  for  such  programs,  activities,  and 
services;  and 

(c)  Conduct  activities  and  gather  data 
which  may  enable  the  tribe  to  identify 
and  specify  the  services  to  be  provided, 
the  functions  to  be  performed,  and  the 
respective  responsibilities  of  the  tribe 


and  the  BLA  under  a  proposed  Self- 
Governance  Demonstration  Project 
agreement 

2.  Negotiation  Grantees:  In  proposing 
terms  for  an  agreement: 

(a)  A  tribe  is  entitled  to  receive  funds 
for  any  programs,  services,  or  functions 
in  an  amount  equal  to  the  amount  the 
tribe  would  be  eligible  to  receive  under 
contracts  and  grants  authorized  by 
Public  Law  93-638.  as  amended, 
including  direct  program  costs  and 
indirect  costs,  and  for  any  funds  which 
are  specifically  related  to  the  provisions 
of  services  and  benefits  of  the  BIA  to  the 
tribe  and  its  members,  provided, 
however,  that  funds  for  trust  services  to 
individual  Indians  are  available  under 
any  written  agreement  to  the  extent  that 
the  services  would  have  been  provided 
by  the  BIA  and  are  provided  to 
individual  Indians  by  the  tribe; 

(b)  A  tribe  may  not  receive  fiinds 
under  a  self-determination  contract  for 
any  program,  service,  or  function  to  be 
provided  or  performed  under  a  proposed 
agreement  under  this  announcement 

(c)  A  tribe  submitting  a  proposal  for 
an  agreement  as  a  deliverable  is  not 
obligated  to  enter  into  an  agreement 
with  the  BIA.  The  proposal  merely 
serves  as  a  starting  point  for 
negotiations  between  the  tribe  and  BIA 
for  arriving  at  an  agreement 

(d)  A  tribe  may  retrocede  all  or  any 
portion  of  a  direct  funding  agreement 
after  completing  the  first  year  of  the 
agreement 

(e)  Participation  by  a  tribe  in  the 
planning  grant  program  or  a  subsequent 
Self-Governance  Demonstration  Project 
agreement  will  not  (i)  affect  modify, 
diminish,  or  otherwise  impair  the 
sovereign  immunify  from  suit  enjoyed  by 
the  tribe,  or  (ii)  authorize,  require,  or 
permit  the  determination  of  any  existing 
trust  responsibilify  of  the  United  States 
with  respect  to  the  tribe  or  its  members. 

F.  Application  Review  and  Approval 
Process:  Applications  submitted  in 
response  to  this  announcement  for 
continuation  grantees  will  be  subject  to 
competitive  review  and  evaluation.  An 
independent  review  panel,  appointed  by 
the  Assistant  Secretary — ^Indian  Affairs, 
will  evaluate  applications  against  the 
criteria  and  the  terms  and  conditions 
contained  in  this  announcement 
including  any  statutory  or  regulatory 
requirements. 

Lacomplete  applications  or 
applications  which  do  not  conform  to 
this  announcement  will  not  be  reviewed; 
i.e.,  an  application  lacking  a  single 
agency  audit  report.  Such  applications 
will  be  returned  to  sender  as  non- 
responsive  and  the  applicant  shall  have 
no  appeal  rights.  All  other  decisions 
made  by  the  BIA  regarding  the 


applications  are  appealable  under  the 
provisions  of  25  CFR  part  2. 

Applications  will  be  reviewed  and 
rated  as  follows: 

1.  The  goals/objectives  of  the  grant 
are  scheduled  and  measurable  and  are 
consistent  with  the  piupose  of  this 
announcement  (35) 

2.  Grant  objectives  are  fully  and 
clearly  described  and  reflect  the  needs 
of  the  tribe  and  its  members;  (20) 

3.  The  grant  objectives  can  be 
accompUshed  with  the  resources 
requested  and/or  available  and  the 
application  indicates  who  will 
accomplish  each  objective;  (15) 

4.  The  application  contains  evidence 
of  capability  and  qualifications.  i.e., 
resumes  and  position  descriptions  of 
key  project  staff  are  a  part  of  the 
application;  and  (15) 

5.  A  line  item  budget  is  accompanied 
by  a  detailed  justification  for  each 
expenditure;  and  the  cost  of  the 
expenditure  is  reasonable  and  allocable 
to  the  proposed  agreement  and 
allowable  in  accordance  with  OMB 
Circular  A-87,  Cost  Principles  for  State 
and  Local  Governments.  (15) 

G.  Submission  of  Competitive 
Applications: 

1.  The  closing  date  for  competitive 
applications  submitted  for  this 
announcement  is  March  13, 1991. 

2.  Applications  may  be  mailed  or 
hand-delivered; 

a.  Applications  which  are  mailed  must 
be  postmarked  no  later  than  midnight  on 
March  13, 1991; 

b.  Apphcations  which  are  hand- 
delivered,  must  be  received  at  the 
address  and  room  referenced  below,  no 
later  than  the  close  of  business  on 
March  13. 1991; 

c.  Late  applications  will  not  be 
considered  for  funding; 

3.  Applications  shall  be  mailed  or 
hand-delivered  to:  U.S.  Department  of 
the  Interior,  Assistant  Secretary — Indian 
Affairs,  Attention:  Office  of  Seff- 
Govemance,  1849  C  Sti^et  NW..  MS- 
4140-MIB.  Washington.  DC  20240. 

H.  Submission  and  Review  of  Non- 
Competitive  Negotiation  Applications: 

Grantees  submitting  an  application  for 
the  negotiation  grants  on  a  non 
competitive  basis  shall  use  the  SF-424. 
Application  for  Federal  Assistance  and 
include  a  complete  line  item  budget  not 
to  exceed  $20,000,  and  written  budget 
justification  which  outlines  how  the 
request  for  funding  was  derived.  These 
applications  may  be  submitted  at  any 
time  during  the  fiscal  year  but  before 
August  31, 1990,  in  order  to  give  the  BIA 
time  to  review  and  act  on  the 
applications  and  award  negotiation 
grants  before  fiscal  yearend. 
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Applications  received  for  the 
negotiation  grants,  not  to  exceed  $20,000 
eacli,  will  be  reviewed  by  staH  within 
the  Division  of  Self-Determination 
Services  in  accordance  with  cost 
principals  found  in  A-67,  Cost  Principals 
for  State  and  Local  Governments. 
Applications  submitted  under  this 
portion  of  the  announcement  shall  be 
submitted  to  the  address  listed  in  item 
F.3.,  above. 
Eddia  F.  Brown, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc  91-3107  Piled  2-8-91;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Adntln>stratlon 

20CFR  Part  416 
(Ftogutations  No.  16] 
mN0960-AI)09 

Supplwnantal  Security  Incomr, 
Dttarminlng  Diaability  for  a  Child 
Under  Ag«  18 

AOENCV:  Social  Security  Administration, 

HHS. 

action:  Final  rule  with  request  for 

conunents. 

summary:  These  amendments  revise  the 
disability  evaluation  and  determination 
process  for  Supplemental  Security 
Income  (SSI)  claims  of  children  based 
on  disability.  The  revisions  are  designed 
to  comply  with  the  February  20. 1990, 
U.S.  Supreme  Court  ruling  in  the  case  of 

Sullivan  v.  Zebley, U.S ,  110  S. 

Ct.  885  (1990).  In  "Zebley",  the  Supreme 
Court  invahdated  the  use  of  a  medical 
"listings-only"  approach  to  evaluating 
such  childhood  disabihty  claims  and 
required  the  use  of  an  individualized 
functional  assessment  of  children  whose 
impairments  did  not  meet  or  equal  the 
severity  of  listed  medical  impairments. 
The  changes  incorporate  into  the 
disability  determination  process  for 
children  concepts  and  criteria  reflecting 
current  knowledge  in  the  field  of 
childhood  disability  and  functioning. 

Although  these  regulations  are  being 
published  as  final  rules,  we  are  asking 
for  comments  concerning  these  rules 
from  members  of  the  public.  After  the 
end  of  the  comment  period,  we  wiU 
carefully  consider  any  comments  we 
receive  in  order  to  determine  whether 
any  changes  are  necessary. 
DATES:  These  final  rules  are  effective  on 
February  11, 1991;  comments  must  be 
received  on  or  before  April  12, 1991. 
AOOMtSSES:  You  may  submit  coounents 
to  the  Commnmoner  of  Social  Security, 
Department  of  Health  and  Human 
Services.  P.O.  Box  1585.  Baltimore. 
Maryland  21203.  or  deUver  them  to  the 
office  of  Regulations.  Social  Security 
Administration,  3-B-4  Operations 
Building.  6401  Security  Boulevard, 
Baltimore,  Maryland  21235,  between  8:00 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHIR  INTORMATIOW  CONTACT 

Martin  Sussman,  Legal  Assistant  Office 
of  Regulations,  Social  Security 
Administration,  6401  Security 


Boulevard,  Baltimore,  Marylaod  21235, 
telephone  (301)  965-1758. 
SUPFLCMCNTARY  INFORMATION: 

History 

Provisions  for  benefits  for  disabled 
children  were  part  of  the  original  1972 
legislation  establishing  the  SSI  program. 
which  became  operational  in  1974.  Tbe 
Social  Security  Act  (the  Act)  provides 
the  same  definition  of  disability  for 
adults  under  the  SSI  program  imder  title 
XVI  of  the  Act  as  it  does  for  workers 
and  children  of  workers  under  the 
disability  insurance  (DI)  program  imder 
title  n  of  the  Act. 

The  Act.  at  section  1614(a)(3)(A). 
defines  disability  for  adults  as  Uie 
inability  "to  engage  in  any  substantial 
gainful  activity  by  reason  of  any 
medically  determinable  physical  or 
mental  impairment  whidi  can  be 
expected  to  result  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  not  leu  than 
twelve  months."  The  law  further 
provides,  at  section  1614  (a)(3)(B),  that 
an  adult  (that  is,  a  person  age  18  or 
older)  will  be  considered  disabled,  "only 
if  his  physical  or  mental  impairment  or 
impairments  are  of  such  severity  that  he 
is  not  only  unable  to  do  his  previous 
woric  but  cannot,  considering  his  age, 
education,  and  work  experience,  engage 
in  any  other  kind  of  substantial  gainful 
work  which  exists  in  the  national 
economy  •**.•• 

The  definition  of  disability  for 
children  is  contained  in  a  parenthetical 
statement  at  the  end  of  section  1614 
(aK3KA).  The  Act  provides  that  a  child 
(that  is,  a  person  under  the  age  of  18] 
will  be  considered  disabled  for  purposes 
of  eligibility  for  SSI,  "if  he  suffers  from 
any  medically  determinable  physical  or 
mental  impairment  of  comparable 
severity"  to  that  which  would  make  an 
adult  disabled. 

Under  the  Social  Seciuity 
Administration  (SSA)  regulations,  the 
decision  process  for  determining  if  an 
adult  is  (£sabled  is  different  in  concept 
from  tbe  process  we  formerly  used  for 
children.  Regulations  S  9  404.1520  and 
416.920  set  out  a  five-step  sequential 
evaluation  process  for  determining 
disability  in  adults,  which  considers  in 
turn: 

1.  Whether  the  adult  is  doing 
substantial  gainful  activity, 

2.  Whether,  in  the  absence  of 
substantial  gainful  activity,  his  or  her 
medically  determinable  impairment  or 
combination  of  impairments  is  severe; 

3.  Whether,  if  the  impairment(s)  is 
severe,  it  meets  or  equals  in  severity  an 
impairment  listed  in  appendix  1  of 
subpart  P  of  the  Regulations  part  404; 


4.  Whether,  in  the  presence  of  a 
severe  impairment  or  combination  of 
impairments,  the  individual  retains  the 
capacity  to  do  his  or  her  past  relevant 
work,  considering  his  or  her  residual 
functional  capacity;  and 

5.  Whether,  if  past  relevant  work  is 
precluded,  the  individual  retains  the 
capacity  to  do  any  other  work, 
considering  the  individual's  residual 
fimctional  capacity  and  the  vocational 
factors  of  age,  education,  and  work 
experience. 

We  published  the  regulation  that  was 
at  issue  in  the  "Zebley"  case  at  S  416.923 
at  45  FR  55621  (August  20, 1980)  and 
redesignated  it  to  §  416.924  at  50  FR  8729 
(March  5, 1985).  Under  this  section,  we 
determined  whether  a  child  was 
disabled  by  comparing  the  child's 
impairment(s)  to  those  in  the  medical 
listings,  as  in  the  third  step  of  the 
process  for  adults.  If  the  child's 
impairment(8)  met.  or  was  equivalent  in 
severity  to.  one  in  the  hstings.  we 
determined  that  the  child  was  disabled, 
as  long  as  he  or  she  was  not  engaging  in 
substantial  gainful  activity  and  met  the 
12-month  diu-ation  of  impairment 
requirement.  If  the  child's  impairment(s) 
did  not  meet  or  was  not  equivalent  to. 
one  in  the  listings,  we  determined  that 
the  child  was  not  disabled;  we  did  not 
provide  additional  evaluation  steps  for 
children,  as  we  do  for  adults.  Thus,  SSA 
defined  the  comparable  severity 
standard  contained  in  the  law  in  terms 
of  whether  a  child's  impairment(s)  met 
or  equaled  in  severity  those  in  the 
listings. 

Part  A  of  the  Listing  of  Impairments  in 
appendix  1  of  subpart  P  of  the 
Regulations  part  404  describes,  for  each 
of  the  major  body  systems,  impairments 
that  are  considered  severe  enough  to 
prevent  a  person  from  doing  any  gainful 
activity,  as  opposed  to  substantial 
gainful  activity.  Part  B  of  the  listings 
provides  criteria  solely  for  the 
evaluation  of  impairments  of  children. 
Part  B  is  used  firist  in  evaluating  claims 
of  children.  The  criteria  in  part  A 
normally  apply  to  adults,  although  they 
can  be  used  for  a  child  if  the  child's 
impatraient(s)  is  not  found  to  meet  or 
equal  in  severity  the  criteria  in  part  B  or 
is  not  addressed  in  part  B. 

Sollivan  v.  Zebley 

On  February  20. 1990.  the  Supreme 
Coiut.  in  the  case  of  Sullivan  v.  Zebley, 
decided  that  SSA's  regulations 
implementing  the  law  for  evaluating 
disability  in  children  did  not  adequately 
reflect  Congressional  intent.  The  Court 
held  that  the  "listings-only"  approach 
SSA  had  used  to  evaluate  the 
dbMbflities  of  children  did  not  carry  out 
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the  "comparable  severity"  standard  in 
the  law,  in  that  the  listings  were  set  at  a 
level  of  severity  stricter  than  the  level  at 
which  an  adult  worker  can  be  found 
disabled  and  our  former  policies  did  not 
provide  for  an  assessment  of  overall 
functional  impairment. 

We  read  the  Supreme  Court's  decision 
as  holding  that  children  are  entitled  to 
an  "individualized  functional 
assessment"  as  part  of  SSA's  disability 
determination  process,  comparable  to 
adults  who  have  impairments  that  do 
not  meet  or  equal  the  listings  and 
receive  such  an  individualized 
assessment.  The  Court  found  that 
whereas  adults  who  do  not  qualify 
under  the  listings  still  have  the 
opportunity  to  show  that  they  are 
disabled  at  the  last  steps  of  the 
evaluation  sequence,  no  similar 
opportunity  exists  for  children,  who  are 
denied  benefits  even  if  their 
impairments  are  of  comparable  severity 
to  ones  that  would  actually  disable 
adults.  The  Court  concluded  that 
although  the  vocational  analysis  used  in 
adult  claims  is  inappUcable  to  childhood 
cases,  this  does  not  mean  that  a 
functional  analysis  cannot  be  applied  to 
them. 

Since  late  February  we  have  not 
denied  any  childhood  SSI  claims  or 
terminated  benefits  based  on  findings 
that  a  child  fails  to  meet  or  equal  the 
listings.  Since  May,  1990,  we  have  been 
adjudicating  cases  using  an  interim 
standard  pursuant  to  an  order  of  the 
District  Court  for  the  Eastern  District  of 
Pennsylvania,  the  court  where  the 
"Zebley"  litigation  was  originally 
brought.  The  interim  standard  provides 
for  consideration  of  a  child's  functioning 
for  the  determination  whether  the  child's 
impairment(s)  is  equivalent  in  severity 
to  a  Usted  impairment  and  for  the 
determination  based  on  an 
individualized  functional  assessment 
whenever  a  child  does  not  meet  or  equal 
a  listing.  This  regulation  will  replace  the 
interim  standard. 

Method  Used  To  Revise  the  Childhood 
Disability  Rules 

On  March  23, 1990,  the  Department  of 
Health  and  Human  Services  and  SSA 
announced  that  experts  in  child 
development  and  childhood  disability 
would  be  asked  to  meet  with  SSA 
representatives  and  assist  in  devising 
the  new  regulations  by  supplying  input 
based  on  their  individual  expertise.  The 
experts  were  chosen  to  represent  a  wide 
range  of  areas  in  the  assessment  of  child 
development  and  childhood  disability, 
including  general  pediatrics, 
developmental  genetics,  developmental 
pediatrics,  infant  development  family 
and  support  systems,  behavioral 


pediatrics,  pediatric  psychiatry, 
pediatric  neurology,  child  psychology, 
pediatric  special  education,  home  and 
community  care,  physical  and 
occupational  deficits,  early  childhood 
education,  pediatric  rehabilitation, 
learning  disorders,  chronic  illness  and 
somatics,  and  communication  disorders. 
We  met  with  the  experts  in  meetings 
held  in  Washington,  DC,  on  April  16  and 
17,  May  3, 4,  and  5,  and  June  28  and  29, 
1990.  llie  meetings  were  open  to  the 
public. 

We  also  asked  other  people  for  their 
ideas  on  how  to  evaluate  childhood 
disability.  We  solicited  comments  and 
suggestions  from  other  experts  who 
were  unable  to  attend  our  meetings. 
These  experts,  who  included  individuals 
we  selected  and  individuals  who  were 
recommended  to  us  by  advocates  and 
others,  or  who  offered  their  help  to  us, 
further  broadened  our  base  of 
knowledge  in  the  fields  of  pediatric 
medicine  and  childhood  disability. 

We  also  sought  input  from  advocacy 
groups  as  we  revised  the  rules.  From  the 
outset  of  the  process,  before  we  met 
with  the  experts  or  began  drafting  these 
rules,  we  shared  and  exchanged  ideas 
with  the  advocacy  community.  In  March 
1990,  we  met  with  more  than  two  dozen 
groups  interested  in  childhood  disability 
to  get  their  input  on  what  we  should 
consider  in  developing  our  new 
standard.  We  have  also  corresponded 
with  many  of  these  groups  and  other 
advocacy  groups  concerning  our 
progress.  In  addition,  we  were  assisted 
as  we  drafted  our  new  policies  by 
representatives  from  four  advocacy 
groups:  Community  Legal  Services,  in 
Philadelphia  (the  attorneys  who 
represented  the  "Zebley"  plaintiff 
classy),  the  Association  for  Retarded 
Citizens  of  the  United  States,  the  Mental 
Health  Law  Project  and  tbe  National 
Senior  Citizens  Law  Center. 

Within  the  SSA  community,  we 
solicited  comments  and  advice  from  our 
own  regional  office  staffs  and  the  State 
agencies,  the  agencies  in  the  individual 
States  that  make  disability 
determinations  under  the  Act.  Finally, 
as  a  consequence  of  our  outreach 
efforts,  we  also  received  several 
valuable  comments  from  organizations 
and  individuals  who  were  aware  of  the 
"Zebley"  decision  and  our  revision  of 
the  regulations. 

Explanation  of  Revisions 

The  final  regulations  replace  our  prior 
rules  for  deciding  disability  in  childhood 
cases  under  SSI  and  the  interim 
standard  that  we  have  been  using  in 
these  cases  since  May.  1990.  As  required 
by  the  Supreme  Court's  ruling  in 
"Zebley".  they  accord  each  child  whose 


impairment(s)  does  not  medically  meet 
or  equal  a  listing  an  opportunify  to 
receive  an  individualized  assessment  of 
his  or  her  functioning.  The  new  rules 
provide  two  steps  at  which  a  child's 
functioning  will  be  assessed.  First  they 
provide  a  new  policy  for  considering 
functioning  at  the  listings  equivalence 
step.  Second,  they  ensure  that  disability 
evaluations  of  children  under  the  SSI 
program  include  a  process  for  evaluating 
childhood  disability  that  is  not  based 
solely  on  Usting-level  severity.  They 
provide  an  additional  step  beyond  the 
listings  at  which  we  may  determine  that 
children  with  severe  impairments  that 
do  not  meet  or  equal  (medically  or 
functionally)  a  listing  are  disabled  based 
on  an  assessment  of  their  functioning 
that  demonstrates  that  they  have 
impairments  of  "comparable  severity"  to 
impairments  that  would  disable  adults. 

As  a  result,  the  new  sequence  for 
children  is: 

1.  Whether  the  child  is  engaging  in 
substantial  gainful  activity; 

2.  Whether  the  child's  impairment  or 
combination  of  impairments  is  severe; 

3.  Whether  the  child  has  a  medically 
determinable  impairment(8)  that  meets 
or  equals  in  severity  a  listing  in 
appendix  1  of  subpart  P  of  part  404  or,  if 
not  whether  the  functional 
consequences  of  the  child's  impairment 
or  combination  of  impairments 
functionally  equal  a  listing;  and 

4.  Whether  the  child's  severe 
impainnent(s)  so  limits  the  child's 
ability  to  function  in  an  age-appropriate 
manner  that  the  limitations  are 
comparable  in  severity  to  those  that 
would  disable  an  adult 

It  is  still  possible  for  children  to  have 
impairments  equal  in  severity  to  Usted 
impairments  based  solely  upon  medical 
findings.  Because  the  longstanding 
concepts  of  meeting  or  equaling  a  listing 
based  upon  medical  findings  permit  us 
to  find  many  claimants  disabled  on 
medical  grounds  alone,  we  have 
retained  these  longstanding  procedures. 
However,  we  have  also  expanded  and 
clarified  our  prior  rules  for  making 
determinations  of  equivalence. 

We  have  also  removed  our  prior 
medical  improvement  rules  for  children, 
formerly  in  {  416.994(c),  and  have  added 
a  new  medical  improvement  regulation 
for  children,  S  416.994a,  to  be  used  in 
determining  whether  childhood 
disability  continues.  Because  the  former 
rules  in  S  416.994(c)  were  based  on  our 
prior  listings-only  test  we  are  replacing 
them.  The  new  section  is  modeled  after 
the  adult  rules  and  takes  into  account 
the  new  childhood  disability  rules  in 
§S  416.924  and  416.924a  through 
416.924e. 


5538  Tmdmtl  Uapwitt  /  Vol  5ft  No.  28  /  Monday.  FefaruaTy  11.  1991  /  Rules  and  Regidatiaaa 


Otkm 

We  have  revised  some  of  the  rules  in 
Subpart  I  diat  are  relevant  to  children  so 
that  they  explicitly  refer  to  children.  In 
addition  to  the  new  rules  in  8  416.924. 
which  provide  a  sequential  evaluation 
process  for  children  and  a  new 
interpretation  of  the  statutory  definition 
of  disability  for  children,  we  have  also 
added  new  rules  and  language  that  were 
necessary  to  address  issues  specific  to 
the  evaluation  of  disability  in  children 
or  to  provide  darificatian  of  existing 
policies  in  terms  that  are  more 
meaningful  to  the  evaluation  of 
children's  cases. 

Inclusion  ofaduH  claimants  in 
separate  publications  of  the  Federal 
Register.  We  believe  that  the  Supreme 
Court's  analysis  of  our  equivalence 
policies  in  "Zebley"  addressed  pobcy 
issues  that  do  not  necessarily  have  to  be 
confined  to  diildren's  cases,  and  that 
the  new  functional  equivalence  poKcy 
we  have  developed  for  children  could 
apply  to  adult  claimants  as  well. 
Therefore,  we  have  decided  to  extend 
the  revisions  to  deteriainations  of 
eqaivalence  for  adults  under  tides  n  and 
XVI  by  pobHshing  separately  a  notice  of 
proposed  relemaJdng  (NPRM)  that  wiD 
propose  to  extend  the  provisions  to  all 
other  adults  under  titl^  I!  and  XVI.  The 
NPRM  win  propose  to  consolidate  die 
provisions  of  the  two  regulations  into 
identical  revisions  under  Parts  404  and 
416  of  this  chapter,  to  establish  a 
uniform  standard  for  all  individuals  who 
apply  for  and  receive  disability  benefits 
under  the  Act. 

Summary  of  Specific  Provisions 

Fhxn  oar  public  meetings  with  the 
experts  and  our  discussions  with  other 
individuals  and  organizatians,  we 
received  many  thoughtful  comments  and 
snggestioBs  on  the  standard  and  aiteria 
we  should  ase  to  evaluate  disability  in 
children.  The  comments  were  very 
helpful  to  as  as  we  developed  tbne 
regulation*. 

The  suggestions  had  certain  cmnnon 
elements.  There  was  oonsiderabie 
support  in  the  conunents  for  the 
principie  of  assessing  a  child's  overall 
funrtinniag  in  all  domains — that  is, 
broad  sf^ixes  of  physical  and  mental 
functioning — measured  by  how  well  the 
child  can  do  age-appropriate  activities. 
Many  conunenters  ifvere  concerned 
about  the  need  to  consider  the  setting  in 
which  the  child  resided,  such  as  the 
family,  and  the  need  to  consider  both 
the  positive  and  negative  influences  of 
the  child's  environment  (inchKhng 
family,  school  and  comnnmity)  on  the 
child's  medical  status,  developinent.  and 
functioning.  Many  comments  also 


emphasized  the  importaitce  of  gadiering 
"muhidisciplinary"  evidence — that  is, 
evidence  finom  several  expert  sources  in 
different  disciplines  in  addition  to 
medicine — as  well  as  information  from 
parents  and  others  who  have  knowledge 
of  a  child's  day-to-day  functioning. 

A  frequent  comment  coacemed  die 
need  to  address  the  problem  of 
assessing  disability  in  infants,  who  are 
often  difficult  to  evaluate  because  they 
exhibit  a  narrow  range  of  me«fical 
findings  and  behaviors  and  cannot  be 
tested  or  be  precisely  diagnosed.  Many 
people  urged  as  to  create  special  rules 
for  the  youngest  children  which  would 
give  the  benefit  of  the  doubt  to  those 
infants  who  exhibit  signs  of  disability 
but  who  are  as  yet  too  young  to  be 
specifically  evaluated.  Most  commenters 
suggested  that  we  abo  provide  special 
rules  for  reevaluating  the  claims  of 
children  whom  we  foond  disabled  in 
this  manner  when  the  children  became 
old  enoH^  for  complete  assessment. 

A  related  idea,  wUch  arose  from  our 
discussions  with  the  group  of  experts, 
suggested  creating  a  "screen" — a  list  of 
specific  conditions  or  specific  functional 
limitations  or  other  descriptors  of 
obvious  disability  whidi,  \1  met  would 
presumptively  establish  disability.  As 
we  explain  below,  our  revision  of  the 
equivalence  rules  derives  in  part  from 
this  recommendation. 

We  have  given  careful  consideration 
to  the  suggestions  made  by  all  those 
from  whom  we  solicited  comments  and 
who  offered  us  their  thoughts  and 
assistance.  We  have  used  as  many  of 
their  ideas  as  we  could  within  the 
framework  of  the  Act,  including  the 
suggestion  to  provide  rules  that  would 
give  special  consideration  to  the 
probleau  of  evaluating  disability  in 
infants. 

However,  we  have  not  included  all  of 
the  suggestions  from  the  experts,  the 
advocacy  community,  the  £^te 
agencies,  oar  regional  offices,  and 
others.  Throughout  the  process  of 
drafting  these  mies.  we  have  been 
mindful  of  the  law,  which  states  that 
children  are  disabled  if  they  "tuRa 
from"  an  ifli4>airment  of  "con4>arable 
severity"  to  that  nvfaich  would  disable  an 
adult;  in  our  view,  some  suggestions 
addressed  areas  of  social  policy  beyond 
what  is  permissible  under  the  law. 

The  new  rules  relating  to  disability  in 
infants  are  an  example  of  a  change  we 
could  make.  Infanta — eqtecially  infants 
less  than  6  months  old— -can  be  very 
difficult  to  evaluate  becaase  they  do  not 
always  exhibit  clear  medical  or 
functional  findings.  Even  when  such 
infants  do  exhibit  si^is  of  limitation  or 
deficits  in  functioning,  it  is  often  difficult 


to  diagnose  die  specific  medical  cause 
of  their  problems  and.  hence,  to  predict 
the  coarse  of  the  impairment  for  the 
purpose  of  establishing  whether  the 
duration  requirement  will  be  met  Our 
prior  pobcy  required  infants  to  prove 
that  they  were  disabled,  just  as  any 
claimant  has  to  do.  However,  because  of 
the  unique  prc^lems  in  evaluating 
infants,  we  sometimes  had  to  defer 
decisions  in  these  cases;  that  is,  hold 
them  until  the  diildren  were  older  and 
could  be  more  easily  evaluated. 

Consistent  widi  the  recoxmiendations 
and  based  on  oar  operating  experience 
with  infant  claims,  we  have  established 
new  rules  for  infants  diat  are  consistent 
with  the  law  and  are  comparable  to  onr 
longstanding  policies  for  evaluating 
disability  in  adults.  Our  new  rules  on 
equivalence  based  on  function  in 
9  4ie.920a,  and  the  recent  publication  of 
Listing  112.12  of  the  childhood  mental    . 
listings,  a  listing  specifically  for  infants 
from  birth  to  age  12  months,  provide  a 
means  by  which  tnfents  may  establish 
both  that  they  have  medicaUy 
determinable  impairments  and  diat  they 
are  disabled  based  on  their  functional 
impairment.  Our  case  expterience  has 
shown  that  infants  who  demonstrate  the 
kinds  of  functional  deficits  diat  will  be 
required  to  establish  disability  under 
new  Listing  112.12,  or  to  establish 
functionfd  equivalence  to  that  listing 
under  the  new  rule  in  {  4ie.926a.  are 
likely  to  continue  to  demonstrate  that 
they  are  disabled  when  they  are  older.  - 

For  similar  reasons,  we  have 
established  new  guidelines  in 
9  416.924b(dl  for  considering  age  in 
children  analogous  to  the  consideration 
given  to  age  in  adults,  so  that  infants 
under  12  months  of  age  are  considered 
in  much  the  same  way  as  adults  who  are 
closely  approaching  retirement  age  (la., 
age  60  and  older).  Just  as  the  adult  rules 
recognize  advancing  age  as  an 
increasingly  important  factor  in 
determining  disability,  so  that  older 
adults  may  be  found  disabled  with  a 
lesser  degiee  (rf  functional  limitations 
than  younger  adults,  the  new  childhood 
rules  provide  that  the  younger  the  child, 
the  greater  the  impact  of  impairaients  is 
likely  to  be  on  the  child's  overall  ability 
to  develop  and  function.  This  rule,  toa 
is  based  on  sound  princiides  of 
pediatrics  and  our  operating  experience 
in  childliood  cases. 

With  reelect  to  records  from  schools, 
early  intervention  and  similar  programs, 
if  a  dnld  has  been  assessed  under 
another  program  that  serves  diildren 
with  disabiUtiea,  we  will  make  every 
reasonable  ef&nt  to  obtain  any 
assessments  and  records  of  the  duld's 
functioning  (e.g.,  an  Individualized 
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Education  Plan)  that  may  be  useful  and 
available  from  that  program;  for 
example,  from  Head  Start  which  serves 
a  percentage  of  children  with 
handicapping  conditions;  from  the 
program  for  Children  with  Special 
Health  Care  Needs  of  the  Maternal  and 
Child  Health  program;  from  Part  H  early 
intervention  programs  for  children  from 
birth  to  age  2.  indusive.  under  the 
Education  for  All  Handicapped  Children 
Act  (EHA);  and  from  public  school 
records  required  under  Part  B  of  the 
EHA  for  all  school-age  children  with 
qualifying  handicapping  conditions.  We 
will  use  these  records  and  assessments 
to  help  us  determine  whether  the  child 
may  be  found  disabled  under  tide  XVI. 

The  following  is  a  summary  of  the 
major  rules  we  are  adopting  in  this 
regidation,  as  well  as  a  detailed 
explanation  of  the  content  and  intent  of 
the  rules.  Following  the  summary  of  the 
major  rules,  we  provide  a  brief  summary 
of  other  changes  we  have  made 
throughout  subpart  I  to  ensure 
conformity  throughout  our  SSI  disability 
regulations. 

It  should  be  noted  that  these  rules 
provide  only  new  policies  and 
clarifications  of  existing  poUcies  in 
response  to  the  "Zebley"  dedsion.  They 
must  be  read  in  the  context  of  our 
existing  rules  for  determining  disability. 
For  instance,  the  evaluation  of 
functioning  includes  consideration  of  all 
relevant  evidence,  including  evidence  of 
symptoms  such  as  pain,  which  must  be 
evaluated  in  accordance  with  our 
existing  rules. 

General  Note  on  Style 

The  childhood  disability  regulations 
are  written  in  the  first  and  second 
persons,  addressed  from  us  to  the 
children  who  claim  to  be  disabled, 
instead  of  their  parents  or  other 
appropriate  adults.  Even  though 
addressing  a  regulation  to  infants  and 
very  young  children  can  appear  illogical 
it  is  consistent  with  our  regidatory 
terminology  and  style,  and  less 
cumbersome  than  die  language  that 
would  be  required  to  address  these 
regulations  to  the  adults  who  will 
ordinarily  be  responsible  for  assisting 
the  children  in  their  claims. 

However,  should  any  member  of  the 
public  believe  that  the  terminology  and 
style  we  have  used  in  these  regulations 
creates  an  ambiguity  or  might  present  a 
problem  in  the  application  of  particular 
sections  of  these  regulations,  we  would 
appredate  such  concerns  being  brought 
to  our  attention. 


Section  416.902    General  Definitions 
and  Terms  for  This  Subpart 

We  have  added  definitions  for  the 
terms  "adult"  and  "child"  to  this  section. 
We  derived  the  definition  of  a  child  as 
"a  person  who  has  not  attained  age  18" 
fit)m  section  1614(a)(3)(A)  of  the  Act 
which  confines  the  diildhood  definition 
of  disability  to  children  "under  the  age 
of  18."  This  is  the  same  definition  we 
have  always  used  in  subpart  I  of  these 
regulations. 

Because  we  provide  a  definition  of  the 
term  "child"  at  the  beginning  of  subpart 
I  we  believe  that  it  is  unnecessary  to 
repeat  the  phrase  "a  child  under  age  18" 
throughout  the  remainder  of  the  subpart, 
as  we  did  in  our  prior  regulations.  We 
simply  use  the  word  "child." 

We  have  not  changed  the  meaning  of 
the  term  "you"  in  this  section.  We 
believe  that  the  current  definition  ("the 
person  who  has  applied  for  benefits  or  is 
receiving  benefits")  is  suffident  to 
convey  die  meaning  of  the  term,  which 
includes  both  the  child  for  whom  a  claim 
has  been  filed  and  the  peraon  who  has 
filed  the  claim  for  the  child. 

Section  416.924    How  We  Determine 
Disability  for  Children 

We  have  completely  revised  this 
section.  In  paragraph  (a),  we  restate  the 
statutory  definition  of  disability  for 
children;  that  is,  an  impairment  or 
combination  of  impairments  that  is  of 
comparable  severity  to  an  impairment  or 
combination  of  impairments  that  would 
disable  an  adult.  We  then  provide 
successively  more  detailed  definitions  of 
"comparable  severity." 

The  term  "comparable  severity" 
means  that  a  child's  physical  or  mental 
impairment(s)  so  limits  his  or  her  ability 
to  function  independenUy, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner  that  the 
impairment(s)  and  its  consequent 
limitations  are  comparable  to  those  that 
would  disable  an  adult  We  then  explain 
that  this  means  that  a  child's 
impairment(s)  must  substantially  reduce 
or.  in  the  case  of  infants  from  birth  to 
the  attainment  of  age  1,  be  expected  to 
substantially  reduce  his  or  her  ability  to 
grow,  develop,  or  mature  in  an  age- 
appropriate  manner. 

The  three  subparagraphs  (a)(1) 
through  (a)(3)  describe  different  ways  of 
applying  this  definition  and  are  linked  to 
different  ages,  using  terms  that  we  later 
define  in  9  416.924a(c).  lius,  (a)(1)  is 
applicable  to  the  evaluation  of  infants 
and  young  children,  and  so  is  couched  in 
terms  of  "developmental  milestones"; 
(a)(2)  is  applicable  to  school-age 
children,  and  so  is  couched  in  terms  of 
"activities  of  daily  living":  and  (a)(3)  is 


applicable  to  older  adolescents,  and  so 
is  couched  in  terms  of  the  acquisition  of 
skills  needed  to  assume  a^ult  roles.  We 
do  not  intend  these  general  distinctions 
to  be  rigidly  applied.  It  is  often 
appropriate  to  speak  of  developmental 
milestones  in  younger  school-age 
children,  and  of  activities  of  daily  living 
in  preschoolers;  dearly,  both  activities 
of  daily  living  and  the  acquisition  of 
skills  needed  to  assume  roles 
reasonably  expected  of  adults  are 
meaningful  and  important  to  the 
evaluation  of  impairment  in  adolescents. 
-  Paragraphs  (b)  through  (f)  introduce 
the  new  sequential  evaluation  process 
for  children.  As  in  the  adult  sequence. 
we  consider  all  available  relevant  and 
material  evidence  in  the  case  record  at 
each  step,  and  all  impairments  a  child 
alleges,  both  singly  and  in  combination. 
Likewise,  each  step  of  the  sequence 
except  the  last  provides  two 
alternatives:  Either  a  determination  or 
decision  that  the  child  is  or  is  not 
disabled,  in  which  case  we  do  not 
continue  in  the  sequence;  or  no 
determination  or  decision  can  be  made 
at  that  point  in  which  case  we  proceed 
to  the  next  step.  At  the  last  step  of  the 
sequence,  a  determination  or  decision 
must  be  made. 
The  sequence  is  as  follows: 

1.  Is  the  child  engaging  in  substantial 
gainful  activity? 

Inasmuch  as  the  basic  statutory 
definition  of  disability  requires  an 
inability  to  engage  in  substantial  gainful 
activity,  no  individual — including  a 
child — may  be  found  disabled  if  he  or 
she  is  actually  working  at  this  level.  In 
paragraph  (c)  we  provide  that  as  in 
adult  claims,  we  will  not  consider  a 
child's  impairments,  no  matter  how 
severe  they  are,  if  the  child  is  engaging 
in  substantial  gainful  activity.  The  same 
rules  for  determining  whether  an  adult  is 
engaging  in  substantial  gainful  activity, 
which  provide  for  consideration  of  such 
things  as  subsidies,  impairment-related 
work  expenses;  and  other  special 
considerations  in  determining  the  level 
of  earnings,  also  apply  to  children. 

ff  a  child  is  engaging  in  substantial 
gainful  activity,  we  will  find  the  child 
not  disabled.  If  not  we  will  proceed  to 
the  next  step  in  the  sequence. 

2.  Does  the  child  have  a  "severe" 
impairment  or  combination  of 
impairments? 

If  a  child  has  an  impairment  or 
combination  of  impairments  that  caubcw 
more  than  a  minimal  limitation  in  his  or 
her  ability  to  function,  we  will  find  that 
the  child  has  a  severe  impainiient(s)  and 
go  on  to  the  next  step  in  the  process.  If 
we  find  that  the  child  has  no  more  than 
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a  minimal  limitation  in  his  or  her  ability 
to  function,  we  will  Pnd  the  child  not 
disabled. 

We  have  added  a  "severe"  step  to  the 
childhood  sequence  to  make  it  more 
comparable  to  the  sequence  used  for 
adults.  Prior  to  "Zebley".  we  used  a 
relatively  simple  process  to  determine 
disability  for  children — whether  the 
child  was  engaging  in  substantial  gainful 
activity  and.  if  not.  whether  his  or  her 
medically  determinable  impairment  met 
or  equaled  in  severity  an  impairment  in 
the  listings.  Because  this  process  was 
not  comparable  to  the  evaluation 
sequence  used  for  adults,  the  Supreme 
Court  found  it  lacking.  Adding  a 
"severe"  step  makes  the  evaluation 
processes  more  alike  and,  we  believe, 
comports  with  the  spirit  of  the  "Zebley" 
decision  to  evaluate  children 
comparably  to  adults.  In  adult  cases,  we 
assess  residual  functional  capacity  only 
after  we  have  found  that  the  person  has 
a  severe  impairment(s).  Likewise,  we 
will  first  determine  that  a  child  has  an 
impairment(s)  that  is  severe  before  we 
do  an  individualized  functional 
assessment. 

We  want  to  stress,  however,  that  by 
including  this  policy  in  the  new 
childhood  rules,  we  do  not  intend  to 
deny  benefits  to  any  child  who  may  fit 
within  the  statutory  definition  of 
disability,  only  to  provide  a  more 
efficient  process.  As  the  Supreme  Court 
noted  when  it  upheld  the  validity  of  the 
severity  step  in  the  adult  sequence  in 
the  case  of  Bowen  v.  YuckerU 

The  severity  regulation  Increases  the 
efficiency  and  reliability  of  the  evaluation 
process  by  identifying  at  an  early  stage  those 
claimants  whose  medical  impairments  are  so 
slight  that  it  is  unlikely  they  would  be  found 
to  be  disabled  even  if  their  age,  educatioa 
and  experience  were  taken  into  account 
Similarly,  step  tliree  (the  "meets/equals"  step 
of  the  adult  sequence)  streamlines  the 
decision  process  by  identifying  those 
claimants  whose  medical  impairments  are  so 
severe  that  it  is  likely  they  would  be  found 
disabled  regardless  of  their  vocational 
baclcground. 

Bowen  v.  Yuckert,  482  U.S.  137. 153  (1987). 

We  believe  that  the  same  basic 
principles  apply  to  childhood  disability 
claims,  and  have  therefore  provided 
both  a  listings  step  which  identifies  the 
most  severely  disabled  children  and  a 
step  that  identifies  those  children  whose 
impairments  are  so  slight  that  it  is 
unlikely  that  they  woiUd  be  found 
disabled  were  we  to  proceed  to  the  end 
of  the  sequence.  We  will  not  use  the  not 
severe  step  to  disqualify  any  child  who 
may  fit  within  the  statutory  definition  of 
disabiUty  without  determining  whether 
he  or  she  has  an  impainnent(s)  of 
comparable  severity  to  an  impairment(s) 


that  would  disable  an  adult  Only  those 
claimants  with  slight  abnormaUties  that 
do  not  significantly  affect  the  ability  to 
function  independently,  appropriately, 
and  effectively  in  an  age-appropriate 
manner  can  be  denied  benefits  without 
undertaking  the  analysis  associated 
with  an  individualized  functional 
assessment 

As  the  Supreme  Court  noted  in 
"Yuckert"  both  the  listings  step  and  the 
not  severe  step  provide  a  method  for 
determining  the  most  obvious  cases.  In 
childhood  claims,  the  considerations  are 
the  same  at  both  steps.  Just  as  we 
consider  both  medical  and  functional 
evidence  at  the  Ustings  step  to 
determine  whether  a  child's 
impairment(s)  is  so  severe  that  a  finding 
of  disability  can  be  made  without  the 
need  for  an  individualized  functional 
assessment  we  will  use  the  same 
considerations  to  decide  whether  the 
child's  medically  determinable 
impairment(s)  is  so  minimal  that  it  could 
not  possibly  be  disabling. 

If  a  child  does  not  have  a  "severe" 
impairment  or  combination  of 
impairments,  we  will  find  the  child  not 
disabled.  If  the  child  has  a  "severe" 
impairment  we  will  proceed  to  the  next 
step  of  the  sequence. 

3.  Does  the  child  have  a  medically 
determinable  impairment(s)  that  meets  a 
listing  in  appendix  1  of  subpart  P  of  part 
404?  If  not  does  the  child  have  an 
impairment  or  combination  of 
impairments  that  is  equivalent  in 
severity  to  any  impairment  in  the  Listing 
of  Impairments,  including  an  impairment 
or  combination  of  impairments  Uiat  is 
functionally  equivalent  to  a  listing? 

In  paragraph  (e)  we  provide  that  if  a 
child  has  an  impairment  that  meets  a 
Usting,  or  an  impairment(s)  that  equals  a 
bating,  including  the  duration 
requirement,  we  will  find  the  child 
disabled.  If  not  we  will  proceed  to  the 
final  step  in  the  sequence. 

4.  Does  the  child  have  an  impairment 
or  combination  of  impairments  that  so 
limits  his  or  her  physical  or  mental 
abiUties  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner  that  the  limitations 
are  comparable  in  severity  to  those 
which  would  disable  an  adult? 

Paragraph  (f)  introduces  the  new  term 
"individualized  functional  assessment" 
(IF A)  to  the  regulations.  We  derived  the 
term  from  language  in  the  "Zeblev" 
decision  to  provide  a  means  for 
describing  the  assessment  of  fimctional 
limitations  and  abilities  in  children.  (We 
provide  detailed  rules  for  doing  IFAs  in 
a  new  regulatioa  1 4ie.924a.)  'This 
paragraph  provides  that  we  will  do  an 
IFA  and  use  it  to  decide  whether  the 


child  has  an  impainnent(s)  of 
comparable  severity  to  an  impainnentfs) 
that  would  disable  an  adult 

Paragraph  (f)(l]  provides  that  if  a 
child  has  such  an  impairment  or 
combination  of  impairments,  and  the 
impairment(8)  meets  the  duration 
requirement,  we  will  find  the  child 
disabled.  Paragraph  (f)(2)  provides  that, 
if  the  child  does  not  have  such  an 
impairment  or  combination  of 
impairments,  or  the  child  has  such  an 
impairment  or  combination  of 
impairments  but  the  impainnent(s)  does 
not  meet  the  duration  requirement  we 
will  find  the  child  not  disabled.  These 
steps  are  intended  to  provide  criteria 
comparable  to  the  steps  in  the  adult 
sequence  for  adults  who  do  not  have 
impairments  that  meet  or  equal  the 
Ustings  but  who  may  nevertheless  be 
disabled. 

We  also  provide  additional  detailed 
guidance  throughout  SS  416.924a  through 
416.924d.  regarding  the  role  of  age  in  the 
determination  process  and  about  age- 
appropriate  skills,  abilities,  and 
behaviors.  Because  the  evaluation  of 
impairments  in  children,  like  adults,  is 
necessarily  complex,  we  provide 
detailed  guidelines  for  implementing  the 
final  step  using  the  individualized 
functional  assessment  in  new  regulation 
§4ie.924e. 

Section  416.924a  Individualized 
Functional  Assessment  for  Children 

In  this  section,  we  describe  generally 
the  purpose  of  the  individualized 
functional  assessment  for  children  and 
how  we  will  do  the  assessment  We 
explain  that  the  assessment  is  to  be 
based  on  all  relevant  evidence  in  the 
case  record  from  both  medical  and 
nonmedical  sources.  We  reaffirm  the 
important  principle  that  evaluation  of 
the  evidence  should  result  in  an 
assessment  of  a  child's  functioning  on  a 
longitudinal  basis — that  is.  over  time. 

In  paragraph  (b),  we  give  examples  of 
some  of  the  types  of  evidence  we 
consider  in  doing  an  individualized 
functional  assessment.  We  explain  that 
medical  evidence  consists  of  symptoms, 
signs,  and  laboratory  findings.  We  also 
provide  guidance,  modeled  on  our 
discussions  in  112.00D  of  the  childhood 
mental  listings  about  determining  the 
validity  and  reliability  of  formal  testing, 
that  the  results  of  standardized  testing 
should  be  consistent  with  the  remainder 
of  the  record,  and  that  ideally,  any 
medical  findings  in  the  case  record 
should  be  based  on  the  medical  source's 
own  findings  and  consideration  of 
information  from  the  child's  parents- or 
other  knowledgeable  individuals.  We 
also  state  that  parents,  relatives. 
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teachers,  school  records,  and  the 
records  of  early  intervention  and  other, 
similar  programs,  are  important  sources 
of  information  about  a  child's  day-to- 
day functioning. 

We  recognize  that  there  are 
definitions  of  disability  for  children  in 
three  other  programs  administered  by 
the  Federal  government  specifically  in 
the  Developmental  Disabilities  Act  and 
in  parts  B  and  H  of  the  Education  of  All 
Handicapped  Children  Act  (EHA).  We 
were  unable  to  adopt  any  of  these  other 
definitions  because  none  of  them  could 
serve  the  particular  program  needs 
generated  by  the  Supreme  Court's 
mandate  that  SSA  do  an  individualized 
functional  assessment  for  the  population 
of  children  served  by  the  SSI  program. 
For  the  same  reasons,  we  are  unable  to 
adopt  the  disabihty  determinations  of 
other  programs.  Indeed,  we  have  a 
general  policy,  set  forth  in  regulation 
§  416.904,  that  we  must  make  a 
disability  or  blindness  determination 
based  on  Social  Security  law.  A 
decision  by  any  nongovernmental 
agency  or  any  other  governmental 
agency  about  whether  an  individual  is 
disabled  or  blind  is  based  on  its  rules 
and  is  not  our  decision  about  whether 
the  individual  is  disabled  or  blind. 
Therefore,  a  determination  made  by 
another  agency  that  a  child  is  disabled 
or  blind  is  not  binding  on  us.  However, 
we  recognize  that  the  other  definitions 
reinforce  the  concept  that  an 
individualized  fimctional  assessment  is 
a  procedure  resulting  in  necessary 
descriptive  information  about  a  child, 
and  that  this  information  is  vital  to 
making  decisions  about  the  presence  or 
absence  of  disability  according  to  SSA's 
definition  of  disability. 

The  Developmental  Disabilities  Act 
definition  is  similar  to  the  title  XVI 
definition  in  that  it  defines  a 
developmental  disability  as  (1)  severe, 

(2)  attributable  to  a  mental  or  physical 
impairment  or  a  combination  of  both 
mental  and  physical  impairments,  and 

(3)  functionally-based,  resulting  in 
substantial  limitations  in  three  of  seven 
major  life  activities  (e.g.,  self-care, 
mobiUty).  However,  the  definition 
differs  from  the  title  XVI  definition  in 
that  it  requires  (1)  a  chronic  disability 
that  is  likely  to  continue  indefinitely, 
that  (2)  is  manifested  before  age  22.  and 
that  (3)  reflects  the  person's  need  for  a 
combination  and  sequence  of  special, 
interdisciplinary,  or  generic  care, 
treatment  or  other  services  which  are  of 
lifelong  or  extended  duration  and  are 
individually  planned  and  coordinated. 
In  contrast  the  tide  XVI  definition 
requires  only  12  months  of  disability 
with  onset  prior  to  age  18,  and  is  not 


limited  to  conditions  that  require 
extensive,  interdisciplinary  treatment 

Similarly,  the  parts  B  and  H 
definitions  in  the  EHA.  although 
congruent  in  some  ways  with  our 
proposed  definition,  are  in  other  ways 
incongruent  and.  thus,  unusable  in  our 
program.  The  definition  of  "handicapped 
children"  under  Part  B  of  the  EHA  is  a 
set  of  categorical  definitions  for  school- 
age  children,  such  as  speech  impaired, 
mentally  retarded,  and  seriously 
emotionally  disturbed.  Although  these 
categories  cover  the  functionally-based 
impairments  that  we  would  anticipate  in 
children  applying  for  benefits  under  title 
XVI,  there  are  other  factors  that  make 
the  part  B  definition  unusable:  (1)  Part  B 
is  an  entitlement  program,  whereas  title 
XVI  is  a  means-tested  program;  while  all 
school-age  children  with  qualifying 
handicapping  conditions  are  to  be 
served  under  part  B.  only  those  children 
who  meet  both  the  disability  and  income 
and  resource  tests  under  title  XVI  may 
become  eUgible  for  SSI  benefits;  and  (2) 
the  categorical  definitions  of  part  B  do 
not  provide  a  usable  framework  for 
evaluating  the  ranges  of  functional 
limitations  produced  by  either 
developmental  or  physiological 
disorders. 

Finally,  part  H  of  the  EHA,  which 
provides  for  early  intervention  services 
bom  birth  throu^Bge  two,  inclusive, 
identifies  "infants  and  toddlers  with 
handicaps"  in  three  separate  groups: 
Children  who  are  already  experiencing 
developmental  delays  in  one  or  more 
functional  areas  of  development  (e.gM 
cognitive,  physical);  childrien  who  have 
a  diagnosed  physical  or  mental 
condition  that  has  a  high  probability  of 
resulting  in  development^  delay;  and,  at 
a  State's  discretion,  children  who  are  at 
risk  of  having  substantial  developmental 
delays  if  early  intervention  services  are 
not  provided.  Although  the  functional 
descriptors  for  the  fint  part  H  group 
may  be  congruent  with  the  proposed 
definition  for  evaluation  of  children 
tmder  title  XVI.  there  is  no  standard  as 
to  how  serious  the  delay  must  be  in 
order  for  a  child  to  quaUfy  for  services. 
Although  the  description  of  the  second 
part  H  group  could  apply  to  infants  for 
whom  applications  are  filed  under  title 
XVI,  the  last  definition  is  not  usable  in 
the  formulation  of  new  disability  rules 
for  children  under  title  XVI  because  it 
addresses  the  possibility  of  future 
disability  for  a  child  rather  than  the 
child's  present  condition,  as  is  required 
by  the  title  XVI  statute  for  children. 

In  paragraph  (c),  we  define  the  terms 
"age-appropriate  activities," 
"developmental  milestones."  "activities 
of  daily  living,"  "developmental 


domains."  and  "functional  domains." 
These  are  terms  that  are  used  by 
professionals  who  deal  with  children 
who  have  impairments  and  that  we  find 
in  evidence  from  such  individuals.  We 
will  use  these  terms  to  describe  the 
components  of  individualized  functional 
assessments. 

In  paragraph  (c)(1),  we  explain  that 
the  term  "age-appropriate  activities"  is  a 
comprehensive  term  that  refers  to  the 
normal  activities  of  a  child  of  any  age; 
i.e.,  what  a  child  is  expected  to  be  able 
to  do  given  his  or  her  age.  It  may  refer  to 
any  discrete  behavior  of  an  infant  or 
young  child  (e.g..  the  age  at  wfaidi  an 
infant  can  turn  its  head  from  aide-to- 
side,  or  an  older  child  is  able  to  utter 
two-word  sentences)  or  to  any  global 
behavior  of  an  older  child  or  adolescent 
(e.g..  reading).  In  the  evidence  of  record, 
a  child's  activities  may  be  described  in 
terms  of  the  achievement  of 
"developmental  milestones,"  "activities 
of  daily  Uving,"  or  other  such 
terminology.  Information  about  a  child's 
activities  creates  a  profile  of  how  the 
child  is  functioning.  i.e.,  what  a  child 
does,  and  thus  what  he  or  she  is  able  to 
do.  This  makes  possible  a  comparison 
between  the  child's  profile  and  ttie 
activities  that  are  age-appropriate  for 
that  child. 

In  paragraph  (c)(2),  we  explain  that 
the  term  "developmental  milestones" 
refers  to  a  diild's  expected  principal 
developmental  achievements  at 
partictilar  points  in  time.  Ordinarily, 
failures  to  achieve  developmental 
milestones  are  the  most  important 
indicators  of  impaired  functioning  in 
children  from  birth  until  the  attainment 
of  age  6,  although  they  may  be  used  to 
evaluate  older  children,  especially 
school-age  children. 

In  paragraph  (c)(3),  we  explain  that 
the  term  "activities  of  daily  living" 
refers  to  those  activities  of  children  that 
involve  continuity  of  purpose  and 
action,  and  goal  or  task  orientation;  that 
is,  the  practical  implementation  of  skills 
mastered  at  earlier  ages.  Ordinarily, 
activities  of  daily  living  are  the  most 
important  indicators  of  functional 
limitations  in  children  aged  6  to  18, 
although  they  may  be  used  to  evaluate 
younger  children,  especially  preschool- 
age  children. 

In  paragraph  (c)(4).  we  explain  that 
the  terms  "developmental  domains"  and 
"functional  domains"  refer  to  broad 
areas  of  development  or  functioning  that 
can  be  identified  in  infancy  and  traced 
throughout  a  child's  growth  and 
maturation  into  adulthood.  The  terms 
describe  a  child's  major  spheres  of 
activity  physically,  cognitively, 
communicatively,  and  socially/ 
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emotionally.  In  these  regiilations,  the 
term  "developmental  domains"  is 
generally  used  when  we  discuss  younger 
children.  i.e.,  from  birth  to  age  6;  the 
term  "functional  domains"  is  generally 
used  when  we  discuss  older  dUldren 
and  yoimg  adolescents,  i.e..  from  age  6 
to  age  16.  We  also  provide  a  cross- 
reference  to  §  416.924c  where  we 
describe  in  detail  the  various  domains 
as  they  pertain  to  the  different  age 
groups. 

Section  416.824b    Age  as  a  Factor  of 
Evaluation  in  Childhood  Disability 

Paragraph  (a)  of  this  section  explains 
how  we  consider  age  in  childhood  cases 
at  each  step  of  the  childhood  sequence 
of  evaluation.  Ordinarily,  age  is 
considered  in  determining  whether  a 
child  has  impairments  that  meet  or 
equal  a  listing  only  when  the  listing  we 
are  using  for  comparison  includes 
separate  criteria  for  different  ages.  At 
the  second  and  last  steps  of  the 
sequence,  however,  age  is  integral  to 
every  determination,  inasmuch  as  we 
must  consider  a  child's  abilities  to 
perform  age-appropriate  activities. 
"Age"  means  chronological  age,  except 
in  the  cases  of  premature  infants  who 
are  considered  disabled  under  special 
rules  for  low  birth  weight,  as  we  explain 
in  a  separate  paragraph  (c). 

In  paragraph  (b).  "Age  categories,"  we 
define  the  three  age  categories  we  use 
as  guidance  for  assessing  age- 
appropriate  activities:  newborn  and 
young  infants  (birth  to  attainment  of  age 
1),  older  infants  and  toddlers  (age  1  to 
attainment  of  age  3).  and  diildren  (age  3 
to  attainment  of  age  18).  We  will  not 
apply  the  age  categories  mechanically  in 
borderline  situations.  The  categories  are 
the  same  as  those  in  the  childhood 
mental  listings,  and  are  based  on  the 
recognition  ^at  there  are  broad 
developmental  and  functional  domains 
common  to  these  age  categories.  We 
also  describe  four  subdivisions  of  the 
Bge-3-to-18  category.  As  in  the  childhood 
mental  listings,  we  recognize  that 
impairment  manifestations  within  the 
domains,  and  the  evidence  that  will  be 
needed  to  evaluate  these  manifestations, 
will  vary  for  different  age  levels  within 
the  group.  We  have,  therefore,  provided 
the  following  more  specific  categories: 
preschool  (age  3  to  attainment  of  age  6). 
school-age  (age  6  to  attainment  of  age 
12],  young  adolescent  (age  12  to 
attainment  of  age  16).  and  older 
adolescent  (age  16  to  attainment  of  age 
18). 

In  paragraph  (c).  "Evaluation  of 
premature  and  low  birth  weight  infants." 
our  method  of  considering  prematurity  is 
the  same  as  the  standard  generally 
followed  in  neonatology.  For  purposes  of 


these  rules,  we  define  prematurity  as 
birth  at  less  than  37  weeks'  gestation. 
Under  our  rules  for  functional 
equivalence  in  |  416.926a(d),  infants 
who  weigh  less  than  1200  grams  at  birth 
or  who  weigh  at  least  1200  grams  but 
less  than  2000  grams  and  are  at  least  4 
weeks  small  for  gestational  age  are 
found  disabled.  If  an  infant  is  not 
considered  to  have  an  impairment  that 
is  functionally  equivalent  to  a  listing  in 
this  manner  under  the  new  provisions  in 
1 416.926a,  we  will  evaluate  the  child 
using  a  corrected  chronological  age.  The 
corrected  chronological  age  is  the  age 
obtained  by  subtracting  the  number  of 
weeks  of  prematurity  from  the  child's 
chronological  age.  We  will  use  the 
corrected  chronological  age  until  it  is  no 
longer  a  significant  factor,  which  is 
generally  about  chronological  age  2.  We 
further  explain  that  when  we  evaluate 
growth  impairments  using  standard 
neonatal  growth  charts,  we  will  not 
compute  a  corrected  age  if  the  charts 
already  include  this  computation. 

In  paragraph  (d),  "Impact  of  severe 
impairment(8)  on  younger  children  and 
older  adolescents,"  we  provide  general 
guidance  on  considering  the  effects  of 
age  when  determining  the  impact  of 
impairments  on  development  and 
functioning  at  the  two  age  extremes  of 
childhood.  This  guidance  may  also  be 
used  to  infer  the  effects  of  age  in  the 
intervening  years.  We  explain  that  our 
assessment  of  the  impact  of  impairments 
on  children's  development  and 
functioning  will  consider  age  in  a 
manner  similar  to  how  we  consider  the 
impact  of  age  in  adults  when  we  make 
determinations  at  the  fifth  step  of  the 
adult  sequential  evaluation  process, 
except  in  the  opposite  way,  that  is,  as  a 
general  though  not  invariable,  rule,  age 
has  the  greatest  significance  the  younger 
the  child  is  and  is  a  lesser  factor  as  the 
child  approaches  adulthood.  Inherent  in 
this  guidance  is  also  the  recognition, 
built  in  throughout  the  new  rules,  that 
the  very  youngest  infants  are  difficult  to 
test  and  exhibit  a  narrow  range  of 
medical  findings  and  behaviors.  As 
infants  age,  observations  and  testing 
become  more  informative  and  more 
precise. 

Although  adults  of  any  age  may  be 
found  disabled  at  the  last  step  of  the 
adult  sequential  evaluation  process,  we 
consider  advancing  age  to  have  an 
increasingly  adverse  impact  on  an 
adult's  ability  to  make  an  adjustment  to 
other  work,  or  to  begin  work  for  the  first 
time.  Thus,  adults  who  are  of  advanced 
age  (age  55  or  older)  or  who  are  closely 
approaching  retirement  age  (age  60  or 
older)  may  be  found  disabled  with  less 
severe  impairments  than  younger  adults. 


At  the  opposite  end  of  the  adult 
spectrum,  our  rules  recognize  that 
younger  individuals  (i.e.,  those  age  18  to 
age  45)  are  better  able  to  adapt  to  the 
workplace  despite  severe  impairments. 

Children,  of  course,  are  not  easily 
compared  with  adults.  Nevertheless,  it  iS 
possible  to  make  some  generalizations 
about  the  effects  of  age  in  the  yoimgest 
and  the  oldest  children.  In  general, 
impairments  that  affect  an  infant's  or  . 
young  child's  growth  or  development 
can  have  a  more  substantial  impact  on 
the  child's  overall  functioning  (tiie 
analog  to  an  adult's  ability  to  adapt  to 
other  work)  than  the  same  impairments 
would  have  on  an  older  child.  This  is 
because  children  develop  many  of  their 
skills  sequentially,  building  upon  skills 
they  have  already  achieved. 
Furthermore,  the  acquisition  of  skills  is 
not  a  simple  straight-line  process 
confined  to  single  domains;  there  is  a 
complex  interdependence  among  the 
domains,  so  that  interference  in  a  child's 
acquisition  of  skills  in  one  domain  can 
have  an  effect  upon  the  child's 
development  in  other  domains  as  well. 
The  younger  the  child,  the  more  serious 
the  total  impact  can  be. 

Conversely,  by  the  age  of 
adolescence,  chUdren  have  acquired  and 
developed  basic  physical  and  mental 
functional  abilities,  skills  and  behaviors, 
such  that  impairments  do  not  have  the 
cumulative  impact  on  functioning  that 
they  do  in  infants  and  young  children. 
As  children  approach  adulthood — that 
is,  by  about  age  16^they  have  the  same 
abilities  to  adapt  as  the  youngest  adults. 
They  also  exhibit  functional  abilities, 
skills,  and  behaviors  that  may  be 
meaningfully  compared  with  those  of  18- 
year-olds. 

We  do  not  intend  for  this  rule  to  be 
applied  mechanically.  We  recognize  that 
there  will  be  cases  in  which 
impairments  acquired  by  older  children 
will  have  a  greater  impact  than  the  same 
impairments  in  younger  children.  Out 
intent  is  to  provide  only  general 
guidance,  with  the  understanding  that 
each  case  must  be  evaluated  on  its  own 
merits. 


Section  41&924C 
Children 


Functioning  in 


In  this  section,  we  describe  the 
domains  of  development  and  functioning 
and  certain  behaviors  in  which  we 
evaluate  children  when  we  do 
individualized  functional  assessments. 
We  also  provide  age-appropriate 
examples  for  each  domain  and  behavior. 
To  describe  a  child's  mental  or  physical 
functioning,  we  employ  as  a  frame  of 
reference  the  terminology  and 
definitions  in  the  Usting  of  childhood 
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mental  disorders  in  112.00C  of  the 
Listing  of  Impairments  in  appendix  1  to 
subpart  P  of  part  404. 

The  descriptors  of  functioning  in  the 
childhood  mental  listings  also  include 
developmental  and  functional  domains 
and  behaviors.  These  domains  can  also 
be  appropriate  to  the  evaluation  of 
physical  impairments.  However, 
because  the  childhood  listings  are 
designed  for  the  evaluation  of  meiital 
disorders,  they  do  not  include 
descriptors  of  the  range  of  functions 
necessary  to  address  all  physical  and 
mental  impairments  in  all  the  age 
categories  needed  for  the  more  refined 
assessment  of  functioning  in  the 
individualized  functional  assessment. 
We  have,  therefore,  added  to  the 
descriptors  of  the  listings  and  modified 
some  of  them  in  this  rule. 

In  this  rule,  we  have  divided  the 
cognitive/communicative  domain  of  the 
childhood  mental  listings  into  two 
separate  domains  (that  is,  cognition  and 
communication)  for  children  in  all  of  the 
age  categories  in  order  to  recognize  the 
specific  role  that  speech  and  language 
have  in  a  child's  development  or 
functioning.  We  have  also  included  the 
domain  of  personal/behavioral 
functioning  in  the  age  group  of  older 
infants  and  toddlers  (whereas  the 
childhood  mental  listings  do  not)  in 
order  to  recognize  the  development  of 
self-help  skills  and  other  activities 
appropriate  to  this  age  group.  In 
addition,  we  have  added  the  domain  of 
motor  development  or  functioning  to  the 
age  groups  ranging  horn  age  3  to  the 
attaiimient  of  age  16  in  order  to 
recognize  the  physical  development  or 
functioning  of  children  in  these  age 
groups. 

In  paragraph  (a),  we  identify  the 
developmental  and  functional  domains 
and  behaviors  that  we  wiU  use  in  the 
individualized  functional  assessment. 
We  explain  that  when  a  child's 
impairment(s)  affects  a  particular 
domain  or  behavior,  we  will  consider 
the  extent  of  the  child's  limitations  as 
well  as  how  well  the  child  can  do  age- 
appropriate  activities  despite  his  or  her 
limitations.  We  further  explain  that  we 
will  consider  how  a  child's 
impairment(s)  in  one  domain  affects  the 
child  in  other  domains,  and  whether  any 
help  or  intervention  the  child  needs  in 
order  to  do  any  particular  activity  is 
appropriate  to  the  child's  age. 

In  paragraphs  (b)  through  (g),  we 
describe  the  functioning  of  children 
according  to  the  domains  or  behaviors 
appropriate  to  the  several  age  groups. 
For  each  group  frt)m  birth  to  the 
attainment  of  age  16,  we  discuss  the 
general  kinds  of  activities  that 


characterize  each  developmental  or 
functional  domain  or  behavior. 

When  we  consider  the  functioning  of 
older  adolescents,  from  age  16  to  the 
attainment  of  age  18,  descriptive 
information  about  their  activities  of 
daily  living  will  tell  us  something  about 
how  they  are  affected  by  their 
impairment(8].  For  this  age  group,  those 
activities  at  school  which  give  evidence 
of  the  individual's  ability  to  function  in  a 
job  setting,  as  well  as  the  activities  in 
any  actual  employment  that  the  older 
adolescent  may  have  are  primary 
indications  of  functional  capacity. 

Section  416.924d    Other  Factors  We 
WiU  Consider  in  the  Individualized 
functional  Assessment 

This  section  discusses  some  of  the 
other  factors  we  will  consider  when  we 
do  individualized  functional 
assessments.  Its  provisions  are  based  on 
12.00E,  F,  G,  and  H  of  the  adult  mental 
hstings  and  112.00E  and  F  of  the 
childhood  mental  listings,  as  well  as 
input  from  the  experts  who  assisted  us. 

Both  the  adult  and  childhood  mental 
listings  explain  that  in  mental  disorders, 
superficial  appearances  or  single 
examinations  may  or  may  not 
accurately  reflect  an  individual's  ability 
to  function  in  normal  settings. 
Individuals  with  chronic  mental 
impairments  may  have  their  lives 
structured  in  such  a  way  as  to  minimize 
stress  and  reduce  their  overt  signs  and 
symptoms,  yet  be  unable  to  tolerate  the 
stresses  of  normal  activities  without 
worsening  their  signs  or  symptoms. 
Some  may  appear  less  impaired  on  a 
single  examination  than  the  longitudinal 
evidence  may  show.  Similarly, 
structured  settings,  hospitalization, 
residential  placement  and  other 
sheltered  environments  may  have  the 
same  effect  of  apparent  improvement  in 
an  individual's  condition  when,  in  fact 
the  individual  may  or  may  not  be  able  to 
function  independently  as  well  as  he  or 
she  would  appear  to  be  able  to  within 
the  sheltered  setting.  Both  the  adult  and 
the  childhood  mental  listings  emphasize 
the  necessity  for  careful  evaluation  of 
all  of  the  evidence  relevant  to  the 
individual's  ability  to  function  under 
normal  circumstances. 

The  introductory  paragraphs  to  the 
adult  and  childhood  mental  listings  also 
provide  guidance  for  evaluating  the 
effects  of  medication  and  other 
treatment  They  point  out  that  adverse 
side  effects  of  medication  can 
themselves  contribute  to  functional 
impairment  Treatment  may  also 
minimize  the  most  obvious  effects  of  a 
mental  impairment  yet  not  result  in  a 
significtmt  improvement  in  the 
individual's  ability  to  function.  On  the 


other  hand,  treatment  may  actually 
improve  an  individual's  condition. 
Again,  the  principle  stressed  in  both 
listings  is  the  importance  of  considering 
all  of  the  relevant  evidence  and  of 
making  careful  judgments  on  a  case-by- 
case  basis. 

We  believe  that  these  principles, 
which  we  have  used  in  adjudicating 
mental  impairment  cases  since  the  adult 
mental  listings  were  published  in  1985, 
are  generally  applicable  to  the 
evaluation  of  childhood  disability  cases, 
irrespective  of  whether  they  involve 
mental  impairments.  We  have,  therefore, 
included  them  in  new  S  416.924d,  with 
guidance  specific  to  children.  Paragraph 
(a)  summarizes  the  kinds  of  factors  we 
will  consider,  and  subsequent 
paragraphs  provide  more  detail  than  is 
in  either  of  Uie  sets  of  mental  listings. 

We  provide  in  paragraph  (b)  that 
chronic  illness  resulting  in  frequent 
hospitalizations  or  outpatient  care  can 
itself  be  the  basis  for  a  finding  of 
disability.  Paragraph  (c)  explains  that 
medication  may  improve  a  child's 
symptoms,  signs,  or  laboratory  findings 
but  may  itself  be  the  cause  of  additional 
limitations.  Medication  may  also  lessen 
obvious  symptoms  and  signs  without 
actually  improving  the  child's  ability  to 
function  independentiy,  appropriately, 
or  effectively  in  an  age-appropriate 
manner. 

Paragraph  (d)  emphasizes  that  nearly 
all  children  live  in  some  sort  of 
structured  setting  or  envirorunent  such 
as  a  family  or  an  institution,  and  are 
subject  to  adult  supervision  or 
interaction  in  the  home,  at  school  and 
elsewhere. 

In  paragraph  (e),  "Adaptations,"  we 
extend  our  policies  for  considering  the 
effects  of  medication  and  other 
treatment  to  the  consideration  of 
assistive  devices,  appUances,  and 
technology,  and  to  special  support 
services  or  intervention.  We  explain 
that  some  adaptations  can  result  in 
improvement  by  restoring  adequate 
functioning  (for  example,  eyeglasses); 
that  some  adaptations  can  effect  some 
improvement  but  cannot  be  said  to 
restore  adequate  functioning;  and  that 
some  adaptations  may  themselves 
impose  limitations. 

In  paragraph  (f),  we  discuss  a  child's 
potential  need  for  therapy  from  more 
than  one  kind  of  health  care 
professional  in  order  for  the  child  to 
maintain  or  improve  functional  status. 
We  explain  that  when  we  determine 
whether  the  child  is  disabled,  we  will 
consider  the  effect  of  such 
multidisciplinary  therapy  on  a  child's 
development  and  abihty  to  engage  in 
age-appropriate  activities;  i.e.,  the  extent 


5542  P^dOTal  Ita^iakar  /  Vol.  56,  Wo.  28/  Monday.  Ffebhiary  11.  1691  /  Rules  and  Hegutoidiis 


to  which  a  frequent,  ongoing  regimen  of 
therapy  interferes  with  the  child's  age- 
appropriate  functioning. 

La  paragraph  (g),  we  explain  that 
schools  are  important  sources  of 
information  and  that  we  will  consider 
this  information.  We  also  explain, 
however,  that  the  fact  that  a  child  is 
able  to  attend  school  does  not  in  itself 
indicate  that  the  child  is  not  disabled. 
Similarly,  even  though  we  will  consider 
the  fact  that  a  child  is  or  is  not  placed  in 
a  special  education  setting  when  we 
assess  the  child's  abilities,  we  will 
consider  each  child's  individual 
circumstances  and  not  draw  any 
conclusions  based  on  the  mere  fact  of 
placement  or  lack  of  placement;  indeed, 
some  schools  do  not  offer  special 
education  classes.  As  with  all  the  other 
factors  in  this  regulabon,  appearances 
may  or  may  not  reflect  a  child's  actual 
abilities  or  limitations.  However, 
evidence  showing  that  a  child  is 
prevented  from  attending  school  on  a 
regular  basis  because  of  a  medical 
condition(8]  may  be  a  reliable  indicator 
of  impairment  severity. 

Paragraph  (h)  corresponds  to  the 
provisions  in  12.00H  of  the  adult  mental 
listings.  It  is  a  reminder  that, 
notwithstanding  the  discussions  in 
paragraphs  [b]  through  (g)  about  the 
possible  negative  or  masking  effects  of  a 
child's  treatment  or  intervention,  it  is 
also  possible  that  treatment  or 
intervention  can  control,  reduce,  or 
eliminate  functional  limitations  resulting 
from  an  impairment(s). 

Section  416.924e  Guidelines  for 
Determining  Disability  Using  the 
Individualized  Functional  Assessment 

In  this  section,  we  provide  a 
framework  and  examples  for  evaluating 
childhood  disability  claims  at  the  last 
step  of  the  childhood  sequence.  The 
regulation  provides  guidelines  to  assist 
the  adjudicator  in  determining  when  a 
child's  impainnent(s)  is  of  comparable 
severity  to  an  impairment(s)  that  would 
disable  an  adult.  The  guidelines  are 
intended  to  illustrate  severity:  they  do 
not  comprise  all-inclusive,  hard-and-fast 
rules  for  decisionmaking. 

The  guidelines  in  this  section  are 
based  on  the  rides  and  principles 
already  present  in  the  new  listings  for 
mental  disorders  in  childhood  The 
childhood  mental  hstings  provide  rules 
for  evaluating  mental  disorders  in  terms 
of  domains  of  functioning  and 
abnormalities  of  behavior,  specified 
according  to  the  different  age  categories. 
They  also  provide  guidance  for  rating 
the  severity  of  functional  limitations  at 
the  listing  level.  Thus,  children  from 
birth  to  the  attainment  of  age  3  are 
found  to  meet  listing-level  severity  for 


mental  disorders  if  they  are  functioning 
in  one  developmental  area  (e.g.,  motor 
development]  at  a  level  that  is  no  more 
than  one-half  of  their  chronological  age, 
or  at  no  more  than  two-thirds  of  their 
chronological  age  in  each  of  two 
developmental  areas  (e.g.,  cognitive/ 
communicative  and  social  function). 
Children  from  age  3  to  the  attainment  of 
age  18  are  found  to  meet  listing-level 
severity  if  there  is  marked  impairment  of 
their  functioning  in  two  functional  areas 
(e.g.,  social  and  personal/behavioral). 
The  severity  level,  "marked."  is  defined 
in  112.00C  of  the  listings  in  terms 
describing  serious  interference  with  the 
ability  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner  and  on  a  sustained 
basis.  "Marked"  is  said  to  fall  between  a 
moderate  and  an  extreme  level  of 
impairment;  the  term  also  equates  with 
a  vaUd  standardized  test  score  that  is 
two  standard  deviations  below  the 
norm. 

Using  the  severity  levels  of  the 
childhood  mental  disorder  hstings  as  a 
broad  frame  of  reference,  we  have 
extrapolated  for  children  of  various  ages 
those  levels  of  impairment  severity  of 
both  mental  and  physical  impairments 
that  would  constitute  "moderate" 
limitation  of  functioning;  i.e.,  a  severe 
impairment  or  combination  of 
impairments  that  has  more  than  a 
minimal  effect  on  a  child's  ability  to 
function  in  an  age-appropriate  manner, 
yet  is  less  than  "marked"  in  its  effects. 
We  then  devised  examples  of  impaired 
functioning  at  the  different  age  levels 
that  would  not  be  at  the  listing  level  but 
that  we  would  generally  find  disabling. 
The  examples  employ  terminology  and 
guidance  both  from  the  childhood 
mental  listings  and  from  9  S  416.924 
through  416.924d.  especially  S  418.924c, 
to  describe  the  impact  of  mental  and 
physical  impairments  on  children  at  the 
various  ages. 

Our  approach  to  older  adolescents, 
age  18  to  the  attainment  of  age  18, 
focuses  on  the  critical  transition  that 
adolescents  experience  as  they 
approach  young  adulthood.  Children  in 
this  age  category  are  closely 
approaching  adulthood,  and  are  much 
like  IB-  and  19-year-old  adults  in  their 
physical  and  mental  activities  and 
capabihties.  The  notion  of  "comparable 
severity"  to  an  adult  therefore,  is  more 
work-related  in  this  age  category  than  in 
the  younger  age  categories.  However, 
unlike  the  rules  for  evaluating  adults, 
the  guidance  in  this  section  provides 
that  older  adolescents  must  still  be 
evaluated  in  terms  of  limitations  and 
abilities  in  age-appropriate  contexts. 

Section  416.924e  is  organized  as 
follows: 


In  paragraph  (a),  we  provide  a  general 
introduction  to  the  guidelines  as  a 
framework  for  deciding  comparable 
severity.  We  emphasize  to  adjudicators 
that  the  guidelines  are  not  rigid  rules 
and  that  evaluation  of  disability  in  each 
child  must  be  made  on  the  basis  of  all 
relevant  evidence  in  the  child's  case, 
using  the  principles  in  all  of  the 
childhood  regulations. 

In  paragraph  (b),  we  explain  how  we 
describe  the  functional  impairments  of . 
children  in  the  examples.  We  explain 
that  the  impairments  of  children  from 
birth  to  the  attainment  of  age  3  are 
generally  described  in  terms  of 
developmental  delay,  i.e.,  the  fraction  or 
percentage  of  the  child's  chronological 
age  that  represents  his  or  her  level  of 
functioning  in  a  mental  or  physical 
domain.  Developmental  information 
about  these  children  is  often  available  in 
the  results  of  formal  testing  as  well  as 
the  clinical  reports  and  observations  of. 
the  people  who  treat  the  children  for 
their  impairments. 

The  impairments  of  older  children  and 
young  adolescents,  irom  age  3  to  the 
attainment  of  age  18.  are  generally 
described  in  terms  of  age-appropriate 
activities,  functional  abihties,  or 
abnormal  behaviors.  Apart  from  testing 
of  intelligence,  aptitude,  and  academic 
achievement  in  school  contexts, 
however,  older  children  and  young 
adolescents  may  undergo  formal  testing 
less  often  than  children  in  the  younger 
categories,  who  are  in  the  early 
developmental  years.  Information  about 
an  older  child  or  young  adolescent's 
functioning  may  be  obtained  in 
descriptive  terms  concerning  the  child's 
activities  of  daily  living.  The  functioning 
of  older  adolescents,  age  18  to  the 
attainment  of  age  18.  is  also  more  Ukely 
to  be  reported  in  descriptive  terms, 
which  tell  us  about  the  individual's 
physical  and  mental  capacities  as  they 
are  manifested  in  school,  work,  or 
worklike  settings. 

In  paragraph  (c),  we  provide  guidance 
and  examples  for  evaluating  impairment 
severity  for  children  from  birth  to  the 
attainment  of  age  16. 

In  paragraph  (d).  we  discuss  older 
adolescents,  age  16  to  the  attainment  of 
age  18.  We  explain  that  these 
individuals,  because  they  are  closely    • 
approaching  adulthood  and  have  many 
of  the  same  abilities,  behaviors,  and 
activities  as  young  adults,  can  be 
evaluated  in  terms  that  are  the  same  as, 
or  similar  to.  those  used  for  evaluating 
disability  in  adults.  We  then  provide 
guidance  for  evaluating  the  mental  or 
physical  functioning  of  individuals  in 
this  age  group,  acknowledging  that  the 
guidelines,  as  for  all  the  age  groups,  are 
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not  to  be  applied  in  a  rigid  or 
mechanical  manner,  and  that  each  case 
must  be  evaluated  on  its  own  merits, 
using  the  guidance  of  all  of  the 
regulations  addressing  childhood 
disability. 

Section  416.926a    Equivalence  for 
Children 

We  are  changing  our  policy  for 
deciding  whether  a  child  has  an 
impairment  or  combination  of 
impairments  that  is  equivalent  in 
severity  to  a  listed  impairment.  The 
changes  add  a  new  method  of 
determining  equivalence  for  children 
that  is  based  on  an  assessment  of  the 
child's  functioning  and  a  comparison  of 
this  assessment  with  the  functional 
consequences  of  impairments  in  the 
hstings. 

Background.  Our  previous  rules  for 
determining  equivalence  in  childhood 
claims  were  contained  in  regulation 
9  416.926.  which  is  still  to  be  used  hi 
adult  claims,  and  in  Social  Security 
Ruling  (SSR)  83-19.  entitled  'Tides  II 
and  XVI:  Finding  Disabihty  on  the  Basis 
of  Medical  Considerations  Alone — ^The 
Listing  of  Impairments  and  Medical 
Equivalence."  We  rescinded  SSR  83-19 
on  April  5. 1990. 

The  rules  in  9  416.926  and  in  our 
previous  interpretive  instructions  called 
for  a  comparison  of  the  child's  medical 
"symptoms,  signs,  and  laboratory 
findings"  of  an  individual's 
impairment(8)  with  the  symptoms,  signs, 
and  laboratory  findings  of  impairments 
described  in  the  Listing  of  Impairments 
in  Appendix  1  of  Subpart  P  of  Part  404, 
from  which  comparison  a  judgment  as  to 
medical  equivalence  was  to  be  made. 
Equivalence  could  be  found  in  only 
three  circumstances: 

1.  If  the  child  had  a  single  Usted 
impairment,  but  one  or  more  of  the 
specified  medical  findings  in  the  listing 
were  absent,  medical  equivalence  could 
be  found  if  the  person  had  other,  related 
medical  findings  that  were  equal  or 
greater  in  clinical  significance  to  the 
absent  listed  findings. 

2.  If  the  child  had  a  single  impairment 
that  was  not  listed,  medical  equivalence 
could  be  found  if  the  impairment 
demonstrated  medical  findings  that 
could  be  compared  in  severity  with  the 
findings  associated  with  the  most 
closely  analogous  listed  impairment. 

3.  If  the  child  had  a  combination  of 
impairments,  no  one  of  which  by  itself 
met  or  equaled  a  Hating,  medical 
equivalence  could  be  found  by 
comparing  the  combined  sets  of 
symptoms,  signs,  and  laboratory 
findings  of  all  of  the  child's  impairments 
and  determining  that  they  were 
medically  equivalent  in  medical  severity 


to  that  Usted  set  to  which  the  combined 
sets  could  be  most  closely  related. 

Two  of  our  former  equivalence 
procedures  for  children  have  been  the 
focus  of  some  criticism.  The  first  was 
that  our  former  poUcies  prohibited 
findings  of  equivalence  when  children 
lacked  Usted  findings  and  had  no  other 
related  medical  findings  of  equivalent 
significance;  furthermore,  we  did  not 
consider  symptoms,  no  matter  how 
severe,  to  be  acceptable  substitutes  for 
absent  Usted  findings.  The  second  was 
that  we  did  not  permit  a  finding  of 
equivalence  based  on  an  assessment  of 
the  child's  overall  functioning. 

Basis  of  our  policy.  The  new  rule  is 
based  on  three  primary  sources: 

a.  The  Supreme  Court  decision  in 
"Zebley",  which  addressed  the  use  of 
our  equivalence  rules  in  adjudicating 
childhood  cases  in  the  absence  of  an 
individualized  functional  assessment; 

b.  An  idea  for  a  "screening"  step  for 
children  that  came  out  of  our 
discussions  with  the  experts  who  helped 
us  in  our  formulation  of  the  new 
childhood  regulations;  and 

c.  The  Listing  of  Impairments  itself, 
which  contains  examples  of  overall 
impairments  of  fimctioning.  as 
exemplified  by  the  paragraph  "B"  and 
"C"  criteria  of  the  adult  mental  Ustings 
and  the  paragraph  "B"  criteria  of  the 
childhood  mental  listings,  and  various 
other  types  of  functional  impairments. 

1.  The  Supreme  Court  decision.  In 
"Zebley",  the  Supreme  Court  found  that 
the  childhood  disability  policies  for 
establishing  equivalence  "exclude[  ] 
claimants  who  have  unlisted 
impairments,  or  combinations  of 
impairments,  that  do  not  fulfill  all  the 
criteria  for  any  one  Usted  impairment." 
The  Court  also  found  that  our  policies 
for  establishing  equivalence  did  not  give 
childhood  claimants  an  opportimity  for 
an  adequate  assessment  of  their 
functional  limitations.  The  Court  noted 
that  the  Ustings  excluded,  among  other 
things,  "any  claimant  whose  impairment 
woidd  not  prevent  any  and  aU  persons 
from  doing  any  kind  of  work,  but  which 
actually  precludes  the  particular 
claimant  from  working,  given  its  actual 
effects  on  him — such  as  pain, 
consequences  of  medications,  and  other 
symptoms  that  vary  greatly  with  the 
individual  *  *  •." 

Moreover,  after  the  "Zebley"  case 
was  remanded  to  the  U.S.  District  Court 
for  the  Eastern  District  of  Pennsylvania, 
the  lower  court  issued  a  stipulated  order 
on  May  5, 1990.  providing  an  interim 
standard  for  childhood  cases  in 
compliance  with  "Zebley"  pending 
pubUcation  of  these  regulations.  The 
interim  standard  required  the 
consideration  of  functioning  in 


determinations  of  equivalence. 
SpeclficaUy.  the  new  standard  ordered 
by  the  district  court  required  that  for 
childhood  cases  involving  single  as  well 
as  mulUple  impairments,  "no  one  of 
which  in  itself  meets  or  equals  a  listing, 
such  impairments  must  be  considered  in 
terms  of  their  combined  funcUonal 
effects  on  the  individual  child  to 
determine  whether  they  are  equivalent 
in  severity  to  any  Usted  impairment" 
(Emphases  in  original.)  Thus,  this  new 
rule  is  based  on  the  interim  standard, 
which  the  district  court  ordered  to 
comply  with  the  "Zebley"  decision. 

2.  The  screen.  The  screening  step 
suggested  by  individual  experts  would 
have  been  the  first  step  of  a  disability 
evaluation  process  for  children  that 
would  have  also  included  a  meets-or- 
equals-the-listings  step.  It  was  to  be  a 
separate  list  of  specific  medical 
conditions  or  kinds  of  medical 
conditions,  specific  functional 
limitations,  and  other  effects  of 
impairments.  AU  would  quickly  identify 
children  who  were  obviously  disabled 
and  who  could  immediately  be  found 
disabled  with  minimal  development  of 
the  evidence. 

Impairments  could  be  suitable  for 
inclusion  on  the  list  for  several  reasons. 
Conditions  could  be  included  because 
they  were  known  to  be  fatal  within  a 
specified  period  of  time;  because  they 
resulted  in  obviously  disabling 
functional  limitations  (such  as  inabiUty 
to  walk,  profound  impairment  of  major 
organ  function,  or  very  severe  cognitive 
impairment);  or,  though  not  so  obviously 
disabling,  because  they  had  a  profound 
effect  on  the  child's  life  (for  example, 
because  they  resulted  in  frequent  or 
prolonged  hospitalizations);  or,  in  the 
case  of  certain  episodic  conditions, 
because  the  episodes  were  so  frequent 
despite  treatment  that  there  was  a 
profound  impact  on  the  child's  day-to- 
day life. 

In  some  cases,  such  as  the  expectation 
of  death  within  a  given  period  of  time  or 
profound  decrease  of  function  of  a  major 
organ,  the  nature  of  the  impairment  was 
the  element  that  was  critical  to  the 
determination  of  disabiUty,  and  was 
essentiaUy  a  purely  medical 
determination.  In  the  categories  that 
relied  on  profound  functional 
impairment  such  as  inability  to  waUc, 
the  natxire  of  the  impairment  was,  in  a 
sense,  less  important  to  the  finding  of 
disabiUty;  what  ultimately  determined 
that  a  person  was  disabled  were  the 
consequences  of  the  impairment  the 
inabiUty  to  walk  itself,  more  so  than  the 
medical  reason  why  the  child  was 
functionally  impaired.  Once  it  was 
established  that  the  child  had  a 
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medically  determinable  impairment  or 
combination  of  impairments  that  caused 
the  profound  limitations,  he  or  she  had 
satisfied  the  legal  requirement  that 
disabihty  be  the  result  of  a  medically 
determinable  impairment.  The  disability 
standard  was  satisfied  by  the  functional 
limitation.  The  other  impairments  on  the 
list  could  be  viewed  in  a  similar  manner 
the  need  for  intensive  treatment  or 
frequent  hospitalizations  may  ultimately 
be  disabling  because  they  interfere 
substantially  with  a  child's  normal 
functioning  over  time. 

3.  The  Listing  of  Impairments.  The 
listings  contain  impairments  like  those 
on  the  experts,  proposed  screen  list. 
Several  of  the  specific  categories  of 
medical  disorders  suggested  by  the 
experts  for  a  tentative  screen  list  such 
as  major  organ  transplants,  in  fact 
already  include  listed  impairments.  The 
listings  also  contain  many  impairments 
that  are  expected  to  result  in  death  or 
that  are  disabling  because  of  their 
functional  consequences. 

However,  the  listings  are  medically 
specific:  that  is.  they  link  the  disabling 
consequences  of  impairments  to  specific 
medical  diagnoses  or  to  specific  body 
systems.  They,  therefore,  could  present 
an  obstacle  to  comparing  impairments 
that  should  be  susceptible  of 
comparison.  For  example,  ctirrent  listing 
106.02D  provides  for  a  finding  of 
disability  for  at  least  1  year  following 
kidney  transplantation;  the  same  finding 
could  be  made  for  other  major  organ 
transplants  (e.g.,  heart,  liver),  or  based 
on  the  fact  that  a  person  is  on  a  list  for 
such  a  transplant  even  though  the 
listings  do  not  currently  include  these 
possibilities.  We  have  removed  this 
obstacle  with  these  new  rules  and  the 
adoption  of  the  idea  that  the  primary 
focus  should  be  on  the  disabling 
consequences  of  an  individual's 
conditions,  as  long  as  there  is  a  direct 
medically  determinable  cause  for  an 
individual's  disability. 

There  are  many  specific  functional 
impairments  stated  in  the  listings,  such 
as  deafiiess,  inability  to  walk  or  marked 
impairment  of  ambulation  (due  to  a 
variety  of  impairments,  such  as 
amputations,  deformity,  or  other 
musculoskeletal  disease:  paralysis,  and 
other  neurological  disease;  and  mental 
disorder),  cognitive  deficit  and  specific 
diagnoses  expected  to  result  in  death. 

Moreover,  the  paragraph  B  and  C 
criteria  of  the  adult  mental  listings  in 
12.00  of  part  A  of  the  Ustings  (which  can 
be  applied  to  children),  and  the 
paragraph  B  criteria  of  the  new 
childhood  mental  Ustings  in  112.00  of 
part  B  of  the  listings  illustrate  that  there 
is  another,  comprehensive  way  to  look 
at  the  functional  effects  of  impairments. 


In  several  of  the  examples  above,  the 
impairments  have  impacts  on  specific 
functions  or  carry  the  expectation  of 
death.  The  paragraph  B  and  C  criteria  of 
the  childhood  and  adult  mental  listings 
may  be  viewed  as  describing  the  impact 
of  specific  functional  limitations  on 
overall  functioning  in  broad  domains  of 
activity,  behavior,  or  ability. 

For  instance,  the  third  paragraph  B 
criterion  for  children  age  3  to  18 
describes  marked  impairment  in 
personal/behavioral  function  as 
evidenced  by  marked  restriction  of  age- 
appropriate  activities  of  daily  living; 
these  activities  are  further  described  by 
more  refined  age  breakdowns  in 
112.00C.  Similarly,  the  first  paragraph  B 
criterion  in  the  adult  mental  listings, 
activities  of  daily  Uving,  is  defined  in 
12.00C1  in  terms  of  adaptive  activities 
such  as  cleaning,  shopping,  cooking, 
taking  public  transportation,  paying 
bills,  maintaining  a  residence,  caring 
appropriately  for  one's  grooming  and 
hygiene,  using  telephones  and 
directories,  and  using  a  post  office.  It  is 
self-evident  that  a  person  could  have  a 
physical  impairment  (or  a  combination 
of  physical  impairments  or  physical  and 
mental  impairments)  that  could  cause 
the  same  limitations  of  the  activities  of 
daily  living. 

Indeed,  both  12.00A  and  112.00A 
provide  that  the  paragraph  B  and  C 
criteria — not  the  paragraph  A  criteria, 
which  substantiate  the  existence  of  the 
particular  mental  disorders  in  the 
Ustings — set  the  standard  for 
determining  Usting-level  severity. 
Section  12.00A  states:  "The  purpose  of 
including  the  criteria  in  paragraphs  B 
and  C  of  the  listings  for  mental  disorders 
is  to  describe  those  functional 
limitations  associated  with  mental 
disorders  which  are  incompatible  with 
the  abiUty  to  woik."  Likewise.  112.00A 
provides:  "The  purpose  of  the  paragraph 
B  criteria  is  to  describe  impairment- 
related  functional  limitations  which  are 
appUcable  to  children."  In  both  sections, 
the  functional  restrictions  must  be  the 
result  of  the  mental  disorder  which  is 
manifested  by  the  criteria  in  paragraph 
A. 

Hence,  the  mental  Ustings 
demonstrate  that  it  is  not  so  much  the 
cause  of  the  functional  impairment  that 
establishes  disabiUty  but  the  effect  the 
functional  consequence  itself,  provided 
that  the  effect  is  the  result  of  a 
medically  determinable  impairment  or 
combination  of  impairments. 

The  new  rule.  The  new  regulation  for 
children,  |  416.92ea,  establishes  several 
new  principles  in  our  rule  for 
determining  equivalence.  The  new  rule 
provides  a  means  by  which  children 
with  any  medically  determinable 


impairments  or  any  combination  of 
impairments,  can  establish  that  they 
have  impairments  that  are  equivalent  in 
severity  to  listed  impairments.  It  carries 
the  recognition  that  the  listings  do  not 
include  every  possible  medical 
condition  or  combination  of  conditions 
from  which  an  individual  might  suffer  by 
providing  that  the  listings  are  a  standard 
and  a  set  of  examples  by  which  every 
possible  condition  or  combination  of 
conditions  can  be  judged.  It  is 
predicated  on  the  principle  that  the 
listings  include  examples  of  functioning 
that  demonstrate  a  level  of  severity 
establishing  inability  to  engage  in 
gainful  activity  or  that  would,  in  a  child, 
be  comparable  to  this  inability. 

The  rule  provides  that  if  a  child's 
impairment(s)  does  not  medically  equal 
any  Usting  under  our  existing  rules  for 
equivalence,  an  assessment  of  his  or  her 
functional  Umitations  wiU  be  made  and 
compared  with  the  disabling  functional 
consequences  of  any  impairment  in  any 
Usting.  The  child's  hmctional  limitations 
need  not  be  compared  with  an 
impairment  that  is  medicaUy  "related" 
to  his  or  her  medical  impairment(s); 
however,  the  functional  limitations  must 
arise  fi'om  a  medically  determinable 
impairment  or  combination  of 
impairments.  The  assessment  of  the 
individual's  functional  Umitations  wiU 
consider  the  impact  of  all  of  the 
individual's  medically  determinable 
impairments  on  his  or  her  functioning 
and  consider  all  relevant  evidence, 
including  the  effects  of  the  individual's 
symptoms,  the  side  effects  of 
medications,  and  all  other  relevant 
evidence  we  consider  when  we  assess 
functioning. 

This  approach  will  readily  identify 
disabled  children  like  the  screen 
proposed  by  the  experts.  However,  the 
screen  would  have  resulted  in  another 
circumscribed  Ust  of  impairments  in 
addition  to  the  Ustings,  albeit  tvith  many 
items  that  were  not  specific  medical 
conditions,  as  in  our  Ustings.  Although 
many  of  the  experts  thought  that 
impairments  on  the  screen  Ust  could 
have  been  evaluated  more  easily  than 
impairments  in  the  Ustings,  we  do  not 
fully  agree;  for  example,  there  is  no 
distinction  between  the  evidence  we 
would  have  been  required  to  gather 
using  the  screen  Ust  and  the  evidence 
that  wiU  be  needed  to  apply  the  new 
equivalency  rules  in  order  to  comply 
with  the  law. 

For  clarity,  we  are  also  providing  a 
new  paragraph  (d)  which  gives 
examples  of  functional  impairments  that 
will  equal  the  Ustings;  several  of  the 
examples  were  derived  from  the  screen 
Ust 
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We  have  also  retained  oar  existing 
policies  for  determining  medical 
equivalence  based  on  medical  findings, 
although  we  have  revised  the  language 
of  the  new  regulation  to  combine  and 
clarify  the  rules.  We  believe  that  the 
Zebley  decision  does  not  preclude  us 
from  continuing  to  use  our  longstanding 
poUcies  to  permit  determinations  of 
equivalence.  Rather,  the  court  held  that 
our  poUcies  did  not  go  far  enough. 

either  changes.  In  addition  to  the 
foregoing  revisions,  new  S  416.92ea  does 
not  contain  a  paragraph  that 
corresponds  to  S  416.926(b)  of  the  adult 
rules,  "Medical  equivalence  must  be 
based  on  medical  findings."  Our  intent 
is  to  remove  any  suggestion  that  the 
ultimate  finding  of  equivalence  must  be 
based  on  objective  medical  evidence 
alone. 

Because  we  did  not  copy  the  text  of 
S  4ie.g26(b)  in  the  new  regulation  for 
children,  the  new  regulation  also  does 
not  contain  a  orovision  regarding  the 
"medical  opinion  of  one  or  more  medical 
or  psychological  consultants  designated 
by  the  Secretary,"  which  has  been  the 
source  of  some  confusion  in  the  past 
The  sentence  uses  the  tenns  we  use  to 
describe  the  physicians  and 
psychologists  who  make  determinations 
at  our  State  agencies — ^medical  and 
psychological  consultants.  It  also  refers 
to  9  416.1016,  the  regulation  that 
explains  the  qualifications  of  these 
individuals. 

Medical  and  psychological 
consultants  are  adjudicators  at  the 
initial  and  reconsidered  determination 
levels;  as  such,  they  do  not  express 
opinions  about  equivalence,  but  make 
findings  that  become  part  of  the 
determination.  Our  poUcy  is  that 
medical  and  psychological  consultant 
findings  on  equivalence  become  opinion 
evidence  only  in  cases  that  rise  to  the 
administrative  law  judge  hearing  level 
and  to  the  Appeals  Cotmcil.  However, 
the  sentence  in  f  416.928(b)  does  not 
make  this  policy  dear,  therefore,  it  could 
be  misonderstood. 

For  similar  reasons,  we  have  not 
retained  die  language  of  S  416.926(c)  in 
§  416.926a(c),  iimsmucb  as  it  also  refers 
to  medical  and  psychological 
consultants,  but  fails  to  mention  the 
medical  experts  (formerly  called 
medical  advisors)  employed  by  the 
Office  of  Hearings  and  Appeals  to 
function  as  physicians  designated  by  the 
Secretary.  For  clarity,  and  because  of 
our  changes  in  policy,  paragraph  (c)  of 
the  new  regulation  for  children  is  similar 
to  our  provisions  in  {  416.946,  regarding 
our  policies  on  the  responsibiUty  for 
making  residual  fimctional  capacity 
determinations.  Section  416.926a(c) 
details  our  longstanding  poUcy  on 


adjudicator  responsibilify  &>r 
equivalence  determinations  at  each 
level  of  apiriication  and  appecd.  At  the 
initial  and  reconsideration  levels,  the 
medical  or  psychological  consultant  is 
responsible  for  the  finding  of 
equivalence.  At  the  disabiUfy  hearing 
reconsid^'ation  level,  the  disabiUty 
hearing  officer  or  the  Associate 
Commissioner  for  Disability  (successor 
to  the  I^rector  of  the  Office  of  DisabiUfy 
Hearings),  or  his  or  her  delegate,  is 
responsible.  At  die  administrative  law 
judge  hearing  level  and  the  Appeals 
Council  level,  the  administrative  law 
judge  and  the  Appeals  Council  are 
responsible. 

Section  416.994a    Haw  We  Will  Decide 
Whether  Your  Disability  Continues  or 
Ends,  Disabled  Children 

Because  the  rules  for  finding  a  child 
disabled  are  no  longer  based  on  a 
listings-only  test  we  have  also  revised 
our  policies  for  finding  that  a  child's 
disability  continues  or  has  ended,  which 
were  also  based  on  a  Ustings-only  test 
We  have,  therefore,  provided  a  new 
regulation,  f  416.904a,  for  the  evaluation 
of  continuing  disabiUfy  in  childhood 
claims  that  is  no  longer  based  on  a 
Ustings-only  test.  We  have  removed  the 
former  provisions  in  i  4ie.994(c)  without 
replacement  S  416.994  now  applies  only 
to  the  evaluation  of  continuing  disabiUfy 
in  adults. 

We  have  generally  adopted  the 
provisions  of  the  adult  rules  for 
determining  continuing  disabiUfy  as  a 
model  for  the  new  childhood  ru^ 
inasmuch  as  our  new  childhood 
disabiUfy  process  is  now  comparable  to 
the  adult  process.  However,  we  have 
simplified  the  language  and  organization 
of  these  rules  as  compared  to  the  adult 
rules,  although  we  have  retained  all  of 
the  language  from  the  aduh  rules,  and 
former  childhood  rules,  that  mirrors  the 
language  of  the  law.  Except  as 
explained  below,  any  changes  in 
language  are  not  intended  to  change  our 
policies.  We  have,  of  course,  also  taken 
into  account  the  terminology  and 
sequence  of  the  new  rules  for  evaluating 
childhood  disabiUfy  in  §S  416.924 
through  416.924e. 

An  example  of  how  we  simplified  the 
language  of  the  regulation  without 
changing  its  mpaning  is  presented  in  the 
third  step  of  the  new  childhood 
sequence.  Under  the  law,  we  must  show 
that  an  individual's  in4>airment(8)  has 
medically  improved  and  that  the 
medical  improvement  is  related  to  the 
abilify  to  work.  (As  we  explain  later  in 
this  preamble,  we  use  the  term  "abiUfy 
to  work"  because  it  is  provided  in  the 
Act;  however,  we  have  defined  it  in 
these  rules  in  terms  appropriate  to 


children.)  If  we  cannot  demonstrate 
improvement  or  that  improvosent  is 
related  to  tlie  abiUfy  to  work,  we  will 
ordinarily  find  that  the  person's 
disabiUfy  continues.  However,  there  are 
exceptions  that  permit  us  to  find  that  an 
individual's  disabiUfy  has  ceased  or  to 
continue  evaluating  the  individual's  case 
to  determine  if  the  individual  is 
currently  disabled. 

In  paragraph  (b)(3)  of  the  new 
regulation,  we  make  a  statement  to  this 
effect,  explaining  how  the  exceptions  to 
medical  improvement  related  to  the 
abilify  to  work  impact  on  the  outcome  of 
the  case: 

(3)  If  then  haa  been  medical  improvement 
is  it  related  to  the  ability  to  work?  If  ftere 
has  been  medical  improvement  in  your 
impainnentfs),  we  will  detennine  whether 
your  medical  improvement  is  reiated  to  tfie 
ability  to  work.  ■•  defined  for  childien  in  (d). 
If  it  is,  we  will  proceed  to  the  next  step.  If  the 
medical  improvement  of  yonr  tanpainnentis) 
is  not  related  to  the  abili^  to  work.  w«  will 
fuMi  that  you  disability  continues,  unless  one 
of  the  exceptions  to  medical  improvement 
described  is  (f)  or  (g)  applies. 

(i)  If  one  of  the  first  group  of  exceptions  to 
medical  improvement  applies,  we  will 
proceed  to  the  next  step. 

(ii)  If  one  of  the  second  group  of  exceptions 
to  medical  improvement  applies,  wc  may  find 
that  your  disability  has  ended. 

SecUons  416.994(bK5}(iv).  and  (v)  of 
the  adult  rules  contain  the  same 
provisions,  but  in  a  different 
presentation: 

(iv)  If  there  has  been  medical  improvement, 
we  must  determine  whether  it  is  related  to 
your  ability  to  do  work  In  accordance  with 
paragraphs  (bHt)(i)  throng  (b)(lKiv)  of  this 
sectioB:  Le..  w^tlwr  or  not  tlicrs  has  been  an 
increase  in  the  residual  fsnctiofial  capacity 
based  oo  the  impairment(s}  that  was  present 
at  the  time  of  the  most  recent  favorable 
medical  determination.  If  medical 
improvement  is  not  related  to  your  ability  to 
work,  see  step  (v).  If  medical  Improvement  is 
related  to  yoor  abibty  to  do  woiic  see  step 

(vi). 

(v)  If  tve  found  at  step  (iii)  that  there  has 
been  no  medical  improvement  or  if  we  found 
at  step  (iv)  that  the  medical  improvement  is    . 
not  rdated  to  yoor  abihty  to  troik,  we 
consider  wfaetiwr  any  of  the  exceptions  in 
paragraphs  (bK3)  and  (bK4)  of  this  section 
apply.  If  none  of  them  apply,  your  disability 
will  be  found  to  continue.  If  one  of  the  first 
group  of  exceptions  to  medical  improvement 
applies,  see  step  (vi}.  If  an  exception  from  the 
second  group  of  exceptions  to  medical 
improvement  applies,  your  disability  wiD  be 
foond  to  have  ended.  The  second  group  of 
exceptionB  may  be  considered  at  any  point  in 
the  process. 

The  statement  that  we  may  consider 
exceptions  in  the  second  group  of 
exceptions  at  any  point  in  our  process  is 
now  in  paragraph  (g),  the  section  tliat 
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describes  the  second  group  of 
exceptions. 

We  have  also  updated  the  rules  with 
respect  to  children  to  refiect  changes 
that  have  taken  place  since  we  first 
published  the  medical  improvement 
standard.  For  example,  we  deleted  all 
references  (ftxim  the  sequence  and 
elsewhere)  to  substantial  gainful 
activity.  Under  section  1619  of  the  Act, 
we  do  not  find  that  any  eligible 
individual's  disability  has  ended 
because  he  or  she  is  engaging  in 
substantial  gainful  activity.  We  no 
longer  apply  the  concepts  of  "trial  work 
periods"  or  the  "reentitlement  period" 
(i.e.,  the  extended  period  of  eligibility)  in 
SSI  claims.  Instead,  we  determine 
whether  the  individual  continues  to 
have  a  "disabling  impairment"  as 
defined  in  1 416.911.  If  the  individual  is 
working  despite  having  a  disabling 
impairment,  cash  benefits  and  Medicaid 
benefits  may  continue.  If  the  individual 
does  not  continue  to  have  a  disabling 
impairment,  we  will  find  that  his  or  her 
disability  has  ended.  In  either  event,  the 
fact  that  the  claimant  is  working  is  not 
pertinent. 

We  have  also  made  a  number  of 
minor  changes  to  the  language  we 
adopted  from  the  adult  rules  and  our 
former  childhood  rules.  These  changes 
are  intended  to  have  no  effect  on  the 
meaning  of  the  rules.  For  example,  the 
adult  rules  sometimes  use 
interchangeably  the  terms 
"determination"  and  "decision," 
signifying  the  final  adjudication  of  a 
case.  In  fact.  S  416.1401  of  our 
regulations  provides  that  the  terms  have 
separate  meanings.  A  "decision"  means 
the  decision  made  by  an  administrative 
law  judge  or  the  Appeals  Council, 
whereas  a  "determination"  means  the 
initial  determination  or  reconsidered 
determination  made  at  a  State  agency, 
the  Federal  Disability  Determination 
Services,  or  by  a  disabiUty  hearing 
officer.  We  have,  therefore,  clarified  the 
language  of  the  regulation  by  using  the 
phrase  "determination  or  decision" 
wherever  appropriate. 

We  have  ailso  eliminated  language 
that  could  be  viewed  as  redundant.  For 
instance,  we  define  the  term  "medical 
improvement"  only  once  in  the  new 
regulation.  We  also  do  not  repeat 
provisions  of  the  initial  determination 
process  described  in  SJ  416.924  through 
416.924e,  which  we  use  when  we  must 
determine  whether  a  child  is  ciurently 
disabled.  Instead,  we  provide  cross- 
references  to  the  appropriate 
regulations. 

We  have  also  chosen  not  to  provide 
lengthy  examples  like  the  ones  in  the 
adult  rules,  because  we  beUeve  they  no 
longer  are  needed.  We  put  examples  in 


the  initial  medical  improvement 
regulations  because,  when  we  first 
published  the  rules  in  1985,  the  concept 
of  medical  improvement  was  new  and 
we  wanted  to  be  sure  that  the  rules 
would  be  understood  and  applied 
consistently. 

We  explain  other  changes  in  the 
following  summary  of  the  new 
regulation. 

In  paragraph  (a),  we  provide  an 
overview  of  the  regulation.  We  indicate 
that  in  our  continuing  disability  review 
sequence  for  children,  the  first  step  is 
whether  the  child  has  an  impairment  or 
combination  of  impairments  that  meets 
or  equals  the  severity  of  any  current 
listing.  If  not.  we  determine  whether 
there  has  been  any  medical 
improvement  related  to  the  ability  to 
work  and,  if  so,  whether  the  child  is 
currently  disabled.  We  explain  that  we 
derived  the  phrase  "related  to  the  ability 
to  work"  from  the  law,  but  that  we  have 
defined  the  phrase  in  paragraph  (d)  in 
terms  that  are  meaningful  to  children. 
Paragraph  (a)(2),  regarding  evidence  and 
the  basis  for  our  decision,  contains  the 
provisions  that  were  formerly  at 
S  416.994(c)(l)(iv).  We  retained  this 
paragraph  intact  because  it  refiects 
9  1614(a)(4)  of  the  Act. 

In  paragraph  (b),  we  describe  the 
sequence  of  evaluation  for  continuing 
disability  reviews; 

1.  At  the  first  step,  we  explain  that  we 
will  first  determine  whether  the  child 
has  an  impairment  that  meets  a  current 
listing,  or  an  impairment  or  combination 
of  impairments  that  is  equivalent  in 
severity  to  a  current  hsting.  If  the  child 
does,  we  will  find  that  he  or  she 
continues  to  be  disabled. 

2.  If  a  child  does  not  have  an 
impairment  that  meets  or  equals  a 
current  listing,  we  continue  in  the 
sequence  and  determine  whether  there 
has  been  medical  improvement  in  the 
child's  impairment(s).  We  do  not  define 
the  term  "medical  improvement"  in  this 
section,  but  instead  provide  a  cross- 
reference  to  the  definition,  in  paragraph 
(c). 

If  there  has  not  been  medical 
improvement  we  generally  will  find  that 
the  child's  disability  continues,  unless 
one  of  the  exceptions  applies.  The 
section  explains  that  any  of  the  first 
group  of  exceptions  will  cause  us  to 
continue  to  the  fourth  step  in  the 
sequence,  while  exceptions  in  the 
second  group  may  result  in  a  finding 
that  disabihty  has  ended.  With  regard  to 
the  provisions  in  the  sequence 
addressing  the  second  group  of 
exceptions,  we  have  made  a  minor 
technical  correction.  We  changed  the 
language  in  the  description  of  the 
sequence  bom  "will."  in  former 


9  416.994(c)(5)(iv)  to  "may"  in  this 
subparagraph  and  in  subparagraph 
(b)(3)  of  the  new  regulation,  llie  word 
"will"  in  the  former  provision  was 
inconsistent  with  the  later  provisions 
that  describe  the  second  group  of 
exceptions  in  former  9  416.994(c)(4). 
which  we  retained  in  new  9  416.994a(g]; 
the  provisions  describing  the  second 
group  of  exceptions  state  that  we  "may" 
find  disability  to  have  ended  if  one  of ' 
the  second  group  of  exceptions  applies. 
Therefore,  ^e  change  only  corrects  an 
inadvertent  error  and  does  not  change 
our  policies. 

3.  If  there  has  been  medical 
improvement  we  continue  in  the 
sequence  and  determine  whether  the 
child's  medical  improvement  is  "related 
to  the  ability  to  work."  Again,  instead  of 
defining  the  term  "related  to  the  ability 
to  work"  within  this  section,  we  provide 
a  reference  to  the  definition  in 
paragraph  (d). 

If  medical  improvement  is  not  related 
to  the  ability  to  work,  we  generally  will 
find  that  the  child's  disabihty  continues, 
unless  one  of  the  exceptions  apphes. 
The  regulation  explains  that  exceptions 
in  the  first  group  of  exceptions  will 
cause  us  to  continue  in  the  sequence, 
while  exceptions  in  the  second  group 
may  result  in  a  finding  that  disability 
has  ended. 

4.  If  medical  improvement  is  related  to 
the  ability  to  work,  or  one  of  the  first 
group  of  exceptions  applies,  we  go  on  to 
determine  whether  the  child's 
impairment(8)  is  currently  severe.  If  the 
child  no  longer  has  any  severe 
impairment(s),  as  defined  in 

9  416.924(d),  we  will  find  that  disability 
has  ended.  If  the  child's  impairment(s)  is 
severe,  we  proceed  to  the  last  step  of  the 
continuing  disability  sequence. 

5.  In  the  last  step  of  the  continuing 
disability  sequence,  we  do  an 
individuali2ed  functional  assessment 
based  on  all  of  the  relevant  evidence  in 
the  case  record  and  determine  whether 
the  child  is  currently  disabled  under  the 
rules  and  guidelines  of  9  9  416.924 
through  416.924e.  If  the  child  is  currently 
disabled,  eligibility  continues.  If  the 
child  is  not  currently  disabled,  eligibility 
ends. 

In  paragraph  (c),  we  define  medical 
improvement.  We  retain  our  definition 
of  the  term  medical  improvement  as  any 
decrease  in  the  medical  severity  of  the 
impairment(s)  which  was  present  at  the 
time  of  the  most  recent  favorable 
decision.  A  decrease  in  medical  severity 
means  that  there  has  been  improvement 
in  the  symptoms,  signs,  or  laboratory 
findings  associated  with  the  child's 
impairment(8). 
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In  (c)(l]  we  explain  what  we  mean  by 
the  most  recent  favorable  decision. 

In  (c)(2),  we  define  the  terms 
"ssonptoms,"  "signs,"  and  "laboratory 
findings"  by  cross-reference  to  9  416.928. 
However,  we  also  clarify  our  intent  by 
stating  that  for  children,  our  definitions 
of  the  terms  "symptoms,"  "signs,"  and 
"laboratory  findings"  may  include  the 
child's  physical  and  mental  functioning. 

As  the  new  childhood  rules  make 
clear,  the  significance  of  functioning  in 
children  is  often  critical  to  an 
understanding  of  their  medical 
conditions.  Indeed,  in  the  case  of  infants 
who  meet  or  equal  listing  112.12,  for 
example,  and  in  many  other  cases  of 
young  children,  evidence  of  functioning 
can  serve  the  dual  purpose  of 
establishing  the  existence  of  a  medically 
determinable  impairment  and  of 
establishing  disabling  severity.  We 
believe,  as  did  the  experts,  that  in  such 
cases,  evidence  of  a  child's  functioning 
can  satisfy  the  definition  of  signs  as 
"anatomical,  physiological,  or 
psychological  abnormalities  which  can 
be  observed  apart  from  [symptoms]" 
and  can  be  shown  by  medically 
acceptable  clinical  diagnostic 
techniques  or  by  medically 
demonstrable  phenomena  which 
indicate  specific  abnormalities  of 
behavior,  affect,  thought  memory, 
orientation  and  contact  with  reality. 
Since  our  definition  of  "laboratory 
findings"  includes  standardized  tests, 
such  as  psychological  tests,  this 
definition  can  also  include  a  child's 
functioning,  as  measured  by  an 
appropriate  instrument. 

In  paragraph  (c)(3),  we  retain  the 
provision  from  the  prior  regulation  that 
we  will  not  consider  temporary 
remissions  in  impairments  that  are 
subject  to  such  remissions  to  be 
evidence  of  medical  improvement 

In  paragraph  (d),  we  define  the  term 
"medical  improvement  related  to  tfie 
ability  to  work"  in  terms  appropriate  to 
children.  Under  the  law  (if  no  exception 
applies),  we  can  find  an  individual  to  be 
no  longer  eligible  for  disability  benefits 
only  if  there  has  been  medical 
improvement  in  the  individual's 
impairment(s)  "other  than  medical 
improvement  which  is  not  related  to  the 
individual's  ability  to  work."  faistead  of 
employing  the  Act's  double  negative,  we 
rephrased  the  quoted  requiremeat  in 
positive  terms  of  medical  improvement 
that  is  related  to  the  ability  to  work;  that 
is,  when  there  haa  been  an  increase  in 
the  diild's  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner.  The  section  then  explains  that 
medical  improvement  is  not  related  to 


the  ability  to  work  when  there  has  been 
no  such  increase. 

In  (d)(l]  and  (d)(2),  we  provide 
detailed  rules  for  determining  whether 
medical  improvnnent  is  related  to  the 
ability  to  work.  In  (d)(l)(i),  we  provide 
that  if  a  child  was  found  to  have  an 
impairment  or  combination  of 
impairments  that  met  or  equaled  a 
current  listing  at  the  time  of  the  most 
recent  favorable  decision  and  no  longer 
has  such  an  impairment  or  combination 
of  impairments,  we  will  find  that 
medical  improvement  is  related  to  the 
ability  to  work.  Subparagraph  (d}(l)(ii) 
is  a  provision  for  children  for  whom  our 
most  recent  favorable  decision  was 
based  on  a  finding  that  the  child  met  or 
equaled  a  listing  that  is  no  longer  in  the 
listings  or  that  has  been  revised.  We 
explain  that  in  such  cases  we  will 
determine  whether  the  child  continues 
to  meet  or  equal  the  prior  listing.  If  so, 
we  will  find  that  disability  continues;  if 
not,  we  will  find  that  there  is  medical 
improvement  related  to  the  ability  to 
work  and  proceed  to  assess  current 
disabihty. 

In  (d)(2),  we  provide  that  if  our  most 
recent  favorable  decision  was  based  on 
an  individualized  functional  assessment, 
we  will  do  a  new  individualized 
functional  assessment  based  on  the 
impairments  that  were  present  at  the 
time  of  the  most  recent  favorable 
decision:  however,  we  will  consider 
functions  appropriate  to  the  child's 
current  age.  We  will  use  this  assessment 
to  determine  whether  there  has  been  an 
increase  in  the  child's  ability  to  function 
in  an  age-appropriate  manner  comparing 
oiu  current  assessment  with  the 
assessment  we  made  at  the  time  of  the 
most  recent  faTorable  determination  or 
decision. 

In  aubparagraph  (d)(2)(ii),  we  have 
adopted  provisions  from  die  adult  rules 
on  prior  residual  functional  c^iadty 
assessments.  We  provide  that  we  will 
not  substitute  current  judgment  for  our 
prior  judgment  by  reassessing  a  child's 
functioning  for  the  time  covered  by  the 
most  recent  favorable  determination  or 
decision.  Howevw,  there  will  be  cases 
in  which  an  individualized  functional 
assessment  formed  the  basis  for  the 
most  recent  favorable  decision,  yet  is 
missing  from  fte  case  file,  fai  sudi  cases, 
we  will  reconstruct  the  assessment  As 
in  the  adult  rules,  we  will  do  this  by 
assuming  the  maximum  functional 
abilities  consistent  with  a  decision  of 
allowance  or  continuance  at  the  time  of 
the  most  recent  favorable  decision;  this 
is  the  most  advantageous  finding  for  the 
claimant  when  we  determine  whether 
there  has  been  medical  improvement 
related  to  the  ability  to  woiic. 


A  detenmnation  that  there  has  been 
medical  improvement  related  to  a  child's 
abfiity  to  work  does  not  mean  that  we 
will  find  the  child  no  longer  disabled. 
We  must  also  show  that  the  child  is  not 
currratly  disaUed  using  rules  govaning 
the  last  step  of  the  childhood  sequential 
evaluation  process  for  initial  claims  in 
99  416.924  through  4l6.924e. 

Paragraph  (e),  "Prior  file  cannot  be 
located,"  is  the  same  provision  that  was 
in  the  former  childhood  rule  at 
9  416.994(c)(2){iii),  revised  to  conform  to 
the  new  rules  for  determining  disabihty 
in  9  416.924.  The  same  provision  also 
appears  in  the  adult  regulation.  We  have 
also  corrected  a  misprint  the  reference 
to  "9  4ia988"  should  be  to  "9  416.148a" 

In  paragraph  (f).  "First  group  of 
exceptions  to  medical  improvement" 
we  have  revised  the  language  to 
conform  to  the  new  childhood  rules.  Our 
revisions  are  modeled  after  the  language 
in  the  adult  rules,  using  appropriate 
terminology  for  children  as  necessary. 

In  paragraphs  {f)(l),  (f)(2).  and  (f)(3). 
the  first  three  exceptions  in  the  first 
group,  we  made  minor  revisions  to  the 
prior  language  to  tailor  it  specifically  for 
children.  As  explained  above,  we  did 
not  provide  case  examples  to 
correspond  to  the  adult  examples. 

We  have  updated  paragraph 
(f)(3)(i){B),  the  explanation  (formerly  in 
9  41&.994{c)(3)(ii)(B)(2))  of  the  second 
procedure  by  which  we  will  inform  the 
public  that  there  are  new  and  improved 
diagnostic  techniques  we  will  consider 
when  we  apply  the  exception,  by 
deleting  text  from  the  prior  section  that 
is  no  longer  applicable.  The  former 
provision  stated  that  we  would  publish 
in  the  Notices  section  of  the  Federal 
Register  a  cumulative  list  since  1970  of 
the  new  or  improved  diagnostic 
techniques  or  evaluations  we  would 
consider,  as  well  as  the  month  and  year 
in  which  they  became  available.  It  also 
stated  that  we  would  not  process  any 
cases  under  the  exception  until  we  had 
pubUsbed  such  a  ciunulative  list 

We  published  the  first  cumulative  list 
in  the  Fed«nl  Register  in  May.  1986  (51 
FR 19413,  May  29, 1986).  and  a  second 
notice  updating  the  hst  in  May,  1990  (55 
FR  19357,  May  9, 199(^.  We  have 
therefore  revised  the  paragraph  to  delete 
the  statements  that  indicate  that  we 
have  not  yet  published  any  such  hsts. 

In  (f)(4),  we  made  minor  language 
revisions  for  clarity  and  we  did  not 
include  case  examples.  OthCTwise.  the 
provisions  are  identical  to  the  adult 
rules. 

For  reasons  we  have  already 
explained,  we  did  not  include  a  fifth 
exception  for  children  who  engage  in 
substantial  gainful  activity. 
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The  language  in  paragraph  (g),  the 
second  group  of  exceptions  to  medical 
improvement,  is  in  the  main  unchanged. 
As  we  explained  above  in  our  example 
of  how  we  simplified  the  language  of 
paragraph  (b),  we  have  also  moved  the 
statement  that  the  second  group  of 
exceptions  may  be  applied  at  any  point 
in  the  review  process  from  the  section 
detailing  the  sequence  of  evaluation  into 
this  paragraph. 

In  paragraph  (g)(2),  the  second 
exception  of  the  second  group  of 
exceptions,  we  have  corrected  a 
typographical  error  that  was  in  the  prior 
rules;  we  are  making  the  same 
correction  to  the  adult  rules  in 
i  416.994(b)(4)(ii).  The  reference  to  the 
good  cause  provisions  of  "Section 
416.911"  should  refer  to  "Section 
418.1411."  We  are  also  correcting  an 
oversight  in  the  prior  childhood 
provision  and  the  corresponding  adult 
provision.  We  have  rules  for 
establishing  good  cause  for  failure  to 
attend  a  consultative  examination,  and 
a  discussion  of  the  consequences  of 
such  failure,  in  (  416.918.  We  have, 
therefore,  added  a  reference  to  this 
regulation  in  the  childhood  rule.  These 
are  longstanding  policies;  the  revisions 
here  are  corrections,  not  changes. 

In  paragraph  (h),  "The  month  in  which 
we  will  find  you  no  longer  disabled,"  we 
have  deleted  all  references  to  findings  of 
ending  dates  of  disability  following  the 
completion  of  a  trial  work  period  or  the 
reentitlement  period,  inasmuch  as 
neither  applies  to  individuals  eligible  for 
SSI.  Therefore,  we  did  not  include  a 
provision  in  the  childhood  rule  to 
correspond  to  the  fourth  provision  in  the 
adult  rules  at  {  416.994(b)(6)(i)(D),  also 
in  our  prior  childhood  rules,  which 
addresses  ending  disability  following 
the  completion  of  a  trial  work  period. 
Likewise,  we  omitted  the  entire 
paragraph  now  in  the  adult  rules  at 
1 416.gg4(b)(6)(ii).  also  formerly  in  the 
childhood  rules,  regarding  the  setting  of 
an  ending  date  for  disability  in  the 
month  before  the  termination  month; 
this  is  a  reference  to  the  rules  on  the 
reentitlement  period.  Because  we  no 
longer  have  a  paragraph  corresponding 
to  i  416.994(b)(6)(ii),  there  was  no  need 
to  distinguish  two  separate  sections 
under  paragraph  (g)  in  the  childhood 
rule;  therefore,  we  have  omitted  the 
opening  statement  that  the  list  of  dates 
on  which  disability  may  end  is  only  for 
purposes  of  §  416.1331,  the  rule  which 
estabUshes  that  benefits  can  be  paid  for 
the  month  in  which  disability  ends  and 
the  two  following  months. 

In  (h)(3),  the  provision  regarding  full- 
time  work,  we  have  added  the  phrase 
"or  begin"  after  the  word  "to"  in  the 


clause  "you  return  to  work  *  *  *."The 
provision  (without  the  additional 
language)  appeared  in  our  former 
childhood  rules;  we  retained  it  here 
because  there  might  be  rare  instances  in 
which  it  would  apply  to  adolescents.  For 
conformity,  we  also  use  the  language 
now  in  the  adult  rule  in 
8  416.994(b)(6)(i)(C),  which  is  slightly 
different  from  the  language  of  the 
childhood  rule  in  former 

8  416.994(c)(6)(i)(C);  there  was  no 
substantive  difference  in  their  meanings. 

In  paragraph  (i),  "Before  we  stop  your 
benefits,"  we  adopted  the  language  of 
the  adult  rules. 

The  new  childhood  regulation  does 
not  contain  a  provision  that  would 
correspond  to  the  provisions  of  former 

9  416.994(d),  "Persons  who  were  found 
disabled  under  a  State  plan,"  now 
redesignated  as  9  416.994(c)  of  the  adult 
rules.  The  references  to  childhood 
claims  in  the  former  rules  under 

9  416.994  were  in  erron  in  fact,  there 
were  no  children  who  were  foimd 
disabled  under  State  plans  and, 
therefore,  no  children  were  converted  to 
SSI  under  the  special  rules  for  State 
conversions. 

Explanation  of  Changes  to  Other 
Regulations 

Section  416.901    Scope  of  Subpart 

We  revised  paragraph  (d)  to  indicate 
that  it  now  applies  only  to  adults.  We 
added  a  new  paragraph  (e)  that  refers  to 
the  regulations  for  children,  and 
redesignated  all  of  the  subsequent 
paragraphs. 

Section  416.905    Basic  Definition  of 
Disability  for  Adults 

We  revised  the  section  heading  of  this 
regulation  to  indicate  that  it  provides 
the  definition  of  disability  for  adults.  We 
also  added  a  cross-reference  to 
9  416.920,  the  regulation  that  provides 
the  adult  sequential  evaluation  process, 
at  the  end  of  the  last  sentence. 

Section  416.906    Basic  Definition  of 
Disability  for  Children 

We  revised  the  section  heading  of  this 
regulation  to  use  language  in 
conformance  with  the  section  heading  of 
9  416.905  and  to  delete  the  words  "imder 
18,"  since  we  now  provide  a  definition 
for  the  term  "child"  in  9  416.901.  We 
also  added  a  sentence  to  refer  to  the 
new  regulations  for  evaluating 
childhood  disability. 

Section  416.913    Medical  Evidence  of 
Your  Impairment 

We  have  added  a  new  paragraph 
(a)(6)  to  this  section  to  indicate  that 
acceptable  medical  evidence  includes 


the  report  of  an  interdisciplinary  team 
that  contains  the  evaluation  and 
signature  of  an  acceptable  medical 
source.  The  language  of  the  new 
provision  is  based  on  language  in  the 
third  paragraph  of  112.00D  of  the  new 
listings  for  mental  disorders  in  children 
which  we  published  on  December  12, 
1990  (see  55  FR  51232).  New  paragraph 
416.913(a)(6)  is  applicable  to 
multidisciplinary  evidence  for  any 
physical  or  mental  impairments. 

We  have  also  added  a  new  paragraph 
(c)(3)  to  this  section,  to  define  medical 
assessments  in  terms  meaningful  to 
childhood  cases.  We  have  also 
expanded  the  list  of  other  sources  of 
information  in  paragraph  (e)  to  include 
more  sources,  such  as  parents  and 
schools,  that  are  relevant  to  children.  ■ 

Section  416.916    If  You  Fail  to  Submit 
Medical  and  Other  Evidence 

We  have  revised  the  first  sentence  of 
9  416.916  to  incorporate  our  current 
policies  that  the  person  acting  on  a 
child's  behalf  must  also  cooperate  with 
us  by  providing  evidence.  We  also 
clarify  that  cooperation  means  that  the 
person  must  furnish  evidence  or  help  us 
to  obtain  or  identify  available  medical 
or  other  evidence. 

Section  416.920    Evaluation  of 
Disability  of  Adults,  in  General:  Section 
416.921  What  We  Mean  by  a  Not  Severe 
Impairmentfs)  in  an  Adult 

We  revised  the  heading  of  9  416.920, 
to  indicate  that  the  sequential 
evaluation  process  in  this  regulation  is 
only  applicable  to  adults.  We  also 
revised  the  heading  of  9  416.921  to 
indicate  that  the  definition  of  a  "not 
severe  impairment"  in  this  regulation  is 
only  to  be  applied  to  adults. 

Section  416.923   Multiple  Impairments 

We  are  adding  a  cross-reference  to 
9  416.924  at  the  end  of  9  416.923  to 
indicate  that  the  regulation  is  applicable 
to  both  adults  and  children. 

Section  416.926  Medical  Equivalence 
for  Adults 

We  revised  the  heading  of  this  section 
to  indicate  that  it  is  to  be  used  only  in 
cases  of  adults. 

Section  416.994  How  We  Will  Decide 
Whether  Your  Disability  Continues  or 
Ends,  Disabled  Adults 

We  have  made  several 
nonsubstantive  revisions  to  conform  this 
regulation  to  the  new  childhood  rules  in 
9  416.994a.  We  changed  the  heading  of 
this  section  to  indicate  that  it  is 
applicable  only  to  adults.  Because  we 
removed  the  former  childhood 
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paragraph  (c),  we  have  redesignated 
paragraph  (d)  as  paragraph  (c).  and  have 
made  appropriate  changes  to  the  cross- 
references  within  that  paragraph;  in 
addition,  we  have  removed  the 
references  to  paragraph  (a),  which  were 
erroneously  in  the  paragraph.  We  have 
also  revised  paragraphia)  for  the  same 
reasons.  As  in  the  new  childhood 
regulation,  we  are  also  changing  the 
reference  to  "Section  416.911"  in  the 
second  sentence  of  9  416.994(b)(4)(ii]  to 
"Section  418.1411"  to  correct  a 
typographical  error. 

Regulatory  Procedures 

We  are  publishing  these  new 
childhood  disability  rules  as  final  rules 
with  a  request  for  comments  instead  of 
as  proposed  rules.  Even  though  not 
required  by  statute,  in  all  Social  Security 
programs,  as  a  matter  of  policy,  we 
generally  follow  the  Adniinistrative 
Procedure  Act  (APA)  notice  of  proposed 
rulemaking  and  public  comment 
procedures  specified  in  5  U.S.C.  553  in 
the  development  of  our  regulations.  The 
APA  provides  exceptions  to  its  notice 
and  comment  procedures  when  an 
agency  finds  that  there  is  good  cause  for 
dispensing  with  such  procedures  on  the 
basis  that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  After  due  consideration,  we 
have  determined  that,  under  5  U.S.C. 
553(b)(B),  good  cause  exists  for  waiver 
of  notice  of  proposed  rulemaking  on  this 
regulation  because  such  procedures  are 
impracticable  and  contrary  to  the  public 
interest. 

The  Supreme  Court  in  its  decision  in 
"Zebley"  determined  that  our 
regulations  governing  the  evaluation  of 
children's  claims  for  disability  under  the 
Supplemental  Security  Income  program 
could  no  longer  be  used  to  deny 
benefits.  There  is,  thus,  no  binding 
regulatory  standard  in  existence 
governing  such  evaluations,  and 
hundreds  of  thousands  of  children  who 
have  had  their  claims  adjudicated  under 
the  invalidated  regulations  or  who  have 
filed  for  benefits  recently  are  waiting  for 
final  decisions.  Current  claims  are  being 
adjudicated  under  an  interim  standard, 
but  that  standard  does  not  have  the 
same  binding  effect  as  a  regulatory 
standard  and  cases  denied  under  the 
interim  standard  will  have  to  be 
readjudicated  under  the  new  regulatory 
standard.  Because  there  is  no  final 
regulation,  these  many  thousands  of 
children  cannot  obtain  a  final  decision 
on  their  claims  for  benefits.  Under  these 
circumstances,  the  due  and  timely 
execution  of  the  function  of  the  Social 
Security  Administration  to  decide  the 
claims  of  these  children  and  its  duty  to 
decide  the  claims  fairly  and  in  a  timely 


manner  would  be  seriously  impeded  by 
the  notice  of  proposed  rulemaking 
process.  We  believe  it  is  essential  to  the 
public  interest  that  the  Supreme  Coiurt's 
decision  in  "Zebley"  be  implemented 
timely  with  finality,  so  that  claims  will 
be  finally  disposed  of  and  claimants  will 
know  whether  their  claims  are  being 
allowed  or  whether  they  should  seek 
further  review.  Indeed,  the  effective 
processing  of  children's  SSI  claims  by 
the  Social  Security  Administration 
requires  that  finality  attach  to  the 
determination  of  their  claims  as  soon  as 
possible.  The  only  way  to  ensure  such 
timeliness,  effectiveness  and  finality  is 
to  decide  these  claims  now,  under  a 
final  regulation,  rather  than  incur  the 
delay  that  the  notice  of  proposed 
rulemaking  process  would  entail  before 
these  claims  could  be  decided  with 
finality.  For  these  reasons  we  find  the 
notice  of  proposed  rulemaking  process 
impracticable  and  contrary  to  the  pubUc 
interest  in  this  instance. 

Some  of  the  changes  are  merely 
technical  and  do  not  represent 
discretionary  policy.  They  do  such 
things  as  provide  cross-references, 
correct  erroneous  citations,  and  change 
the  headings  of  some  provisions  to 
indicate  whether  they  apply  to  children 
or  adults.  These  changes  are  so  minor 
that  we  find  that  public  notice  and  prior 
comment  are  unnecessary. 

Executive  Order  12291 

Regulatory  Impact  Analysis 

A.  Introduction.  The  Secretary  has 
determined  that  these  regulations 
require  a  Regulatory  Impact  Analysis 
under  Executive  Order  12291  because 
they  will  result  in  a  major  increase  in 
costs  for  the  Federal  government. 
Accordingly,  the  Department  has 
prepared  this  Regulatory  Impact 
Analysis  to  identify  the  cost  impact  and 
the  potential  benefits  to  society  of  these 
changes,  and  to  inform  the  public  of  the 
considerations  supporting  these 
proposed  revisions  in  accordance  with 
Executive  Order  12291. 

Executive  Order  12291  requires  that  a 
Regulatory  Impact  Analysis  be 
performed  on  any  major  rule,  i.e.,  a  rule 
that  is  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition.^  employment,  investment, 
productivity,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 


B.  Nature  of  the  program.  Payments  to 
certain  disabled  and  blind  individuals 
are  provided  under  title  XVI  of  the  Act 
the  SSI  program.  An  individual  is 
considered  disabled  if  he  or  she  is 

"*  *  *  imable  to  engage  in  any 
substantial  gainful  activity  by  reason  of 
medically  determinable  physical  or 
mental  impairment  *  *  *,  (or,  in  the 
case  of  a  child  under  the  age  of  18,  if  he 
suffers  from  any  medically  determinable 
physical  or  mental  impairment  of 
comparable  severity)." 

The  Supreme  Court,  in  the  "Zebley" 
decision,  decided  that  SSA's  regulations 
implementing  the  law  for  evaluating 
disability  in  children  did  not  adequately 
reflect  Congressional  intent. 
Implementation  of  the  Supreme  Court's 
decision  requires  us  to  revise  the  rules 
to  provide  an  individualized  functional 
assessment  when  evaluating  disability 
in  children  for  purposes  of  eligibility  for 
SSI  payments.  We  discuss  the  method 
used  to  revise  the  rules,  including  the 
solicitation  and  consideration  of 
comments  and  suggestions  from  child 
development  and  childhood  disability 
experts,  and  others,  earlier  in  the 
section  of  this  preamble  entitled 
"Supplementary  Information." 

C.  Potential  Benefits.  We  expect  that 
the  new  guidelines  for  determining 
disability  in  children  will  result  in 
increases  in  the  number  of  claims  filed 
and  allowed  for  children  under  the  SSI 
program.  This  is  because  we  have  added 
a  step  to  the  disability  evaluation 
process  for  children  that  permits 
findings  of  disability  in  children  who  do 
not  have  impairments  that  meet  or  equal 
a  listing  in  appendix  1  of  subpart  P  of 
part  404  of  the  regulations.  For  the  same 
reason,  we  expect  fewer  terminations  of 
payments  of  children  already  receiving 
SSI  payments  when  their  cases  are 
periodically  reviewed  for  continuing 
disability.  Since,  in  many  States, 
entitlement  to  SSI  results  in  entitlement 
to  Medicaid  under  title  XIX  of  the  Act, 
we  also  expect  an  increase  in  the 
number  of  children  eligible  for  Medicaid. 

D.  Projected  Costs  ($  in  millions).  We 
have  prepared  both  low  and  high 
estimates  of  the  number  of  people 
affected,  the  amount  of  increased 
administrative  costs  and  the  amount  of 
increased  benefit  payments.  These 
estimates  do  not  include  administrative 
or  program  benefit  costs  for  members  of 
the  "Zebley"  class.  Our  estimates  of  the 
population  of  children  who  would  be 
eligible  are  based  on  the  National 
Health  Interview  Survey  (NHIS),  an 
annual  survey  conducted  by  the  Bureau 
of  the  Census  for  the  National  Center  for 
Health  Statistics.  The  low  and  high 
estimates  were  developed  by  varying 
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E.  AHemative  Approaches.  Section 
3(dH^  of  ^ecntivt  Order  12291 
proivide*  tbat  •  Regslatoty  hapcrct 
Analysis  sfc*B  provide  a  "description  of 
•ttematiTe  approadMe  that  eould 
sabstaiitialty  achieve  the  same 
legolalDry  goal  at  kmer  cost,  together 
with  an  nnlysis  of  thi*  potential  benefit 
and  costs  and  a  brief  expiaaation  of  the 
legal  reasons  why  snch  alternatives,  if 
proposed  coTiId  not  be  adopted." 
^tosoibed  here  are  varions  alternative 
approaches  that  we  considered  in  the 
course  of  developing  the  new  nde. 

In  the  final  analysis,  we  concluded 
that  we  could  not  have  achieved  the 
same  regulatory  goal  (i-e..  fuDy 
complying  with  ^e  principles 
enunciated  in  the  Supreme  Court's 
decision  in  "Zebley")  at  lower  cost  We 
believe  that  the  regulation  as  drafted  is 
necessary  to  com]^  completely  with  the 
Supreme  Conrf  s  "Zehtey"  dtedsion  and 
that  the  regutetion  is  consistent  with 
and  is  a  reasonable  interpretation  of  the 
Supreme  Court's  action  in  that  case.  The 
regulation  is  structured  so  as  to  provide 
complete  and  coherent  rules  for 
evaluating  the  disabilities  of  children 
under  the  Gjurfs  decision.  For  that 


reason,  we  have  included  some  items 
not  specifically  mentioned  by  ^ 
Saprene  Court  but  which  are  a  part  of 
an  integrated,  rational  and  complete  set 
of  rules  for  the  guidance  of  the  public 
and  the  adjudication  of  children's 
claims.  As  it  turns  ont  providing  a 
whole  set  of  rules  for  evahiating  the 
disab^tie»  of  childrai  ae  is  done  in  this 
regulation  is  the  least  costly  way  of 
iraptementing  "Zebley".  As  expl^ned 
below,  a8  the  reasonable  ahentatives 
we  considered  wovld  be  more  costly 
than  the  approadi  we  have  taken  in  this 
regulation.  Moreover,  we  determined 
that  any  alternatives  that  would  perhaps 
be  less  costly  than  the  approach  taken 
might  run  the  risk  of  not  cosoplying  fiilly 
widi  the  Supreme  Court's  "Zebley" 
decision.  A  discussion  of  the 
ahematives  we  considered  is  offered  to 
provide  better  insist  into  the 
decisionmaking  process  that  led  to  the 
development  of  the  new  nde. 

1.  Incorporatihg  a  Screen — ^Wa 
considered  tecorpocating  a  screen  into 
the  regulations;  Le..  indudmg  a»  the  first 
step  of  the  childhood  diaabifity 
evaluation  proceaa  a  process  in  which 
children  who  are  manifestly  disabled 


could  be  identified  quickly.  As 
explained  ia  the  section  of  this  preamble 
entitled  "Supplemeaiary  faifomtation,'* 
the  screen  would  have  been  •  list  of 
specific  impairments,  or  effects  ef 
impairments,  that  would  result  in  an 
immediate  finding  of  disabifity. 

We  decided  not  to  include  a  screening 
list  in  diese  rules  for  several  reasons, 
discussed  at  liength  in  the  preamble 
discussion  of  our  reasons  for  revising 
our  equivalence  policy.  In  short  we 
decided  that  our  revisioa  of  the 
equivalence  poUcy  was  the  better  option 
because  it  includes  the  concepts  of  the 
screen,  but  in  a  more  general  rule.  The 
screen  list  would  have  been  only 
another  circumscribed  listing,  similar  to 
appendix  I.  Therefore,  we  decided  that 
the  option  we  selected  provides  a 
greater  net  benefit  to  socfety. 

Cost  Considerations.  We  believe  that 
the  selected  option  i»  more 
administratively  cost-effective  than  the 
screen,  inasmuch  as  it  peimiU  our 
adjudicators  to  quickly  and  efficiently 
identify  the  most  obviously  disabled 
children.  The  scieea  list  also  would  - 
have  been  administratively  cost- 
effective,  but  would  have  applied  to 
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fewer  cases.  However,  it  still  would 
result  in  higher  overall  administrative 
costs  than  the  final  rules  since  fewer 
cases  would  be  decided  under  the 
sci  jen  than  under  the  equivalence 
polie  /,  necessitating  more  decisions 
after  the  individualized  functional 
assessment.  As  we  explain  in  the 
preamble,  the  documentation  and 
adjudicative  efforts  would  be  the  same 
imder  either  approach. 

As  to  program  costs,  the  screen 
approach  (like  the  functional  equals 
step)  was  simply  intended  to  identify 
the  most  seriously  impaired  children 
earlier  in  the  adjudicative  sequence. 
Thus,  neither  the  proposed  screen 
approach  nor  the  functional  equals 
approach,  which  we  adopted,  would 
affect  program  costs  since  both  woidd 
allow  children  who  would  be  found 
eligible  later  in  the  sequence. 

2.  Including  Risk  Factors — At  the 
suggestion  of  individual  experts,  we  also 
considered  developing  rules  that  would 
establish  disability  for  children  who  are 
not  currently  disabled,  based  on  a 
prediction  that  they  might  become 
disabled  in  the  future  because  of  their 
particular  life  circumstances,  lliis 
approach  would  have  been  based  on  the 
premise  that  a  combination  of  "risk" 
factors  for  a  child  with  a  medically 
determinable  severe  impairment(8) 
could  affect  the  child's  future 
development  and  that  intervention  now, 
through  the  assistance  of  SSI  and  the 
Medicaid  entitlement  that  comes  to  SSI 
beneficiaries,  could  help  to  ensure  that 
the  child  would  not  become  disabled  or 
that  the  child  would  have  the  best 
possible  chance  to  maximize  his  or  her 
abilities. 

Risk  factors  include  such  things  as 
familial/environmental  risks  (for 
example,  very  young  parents),  health- 
related  risks  (for  example,  lack  of  proper 
treatment  and  poor  parental 
supervision],  and  biological  risks  (for 
example,  the  child's  mother  had  a 
previous  neonatal  death). 

In  an  attempt  to  draft  such  a  rule,  we 
tried  to  incorporate  risk  factors  as  an 
analogous  step  to  the  fifth  step  of  the 
adult  evaluation  sequence.  At  that  step, 
adults  who  have  impairments  that  are 
not  in  and  of  themselves  disabling  (i.e., 
impairments  that  do  not  meet  or  equal 
the  listings)  can  be  found  disabled 
because  of  the  functional  impact  of  non- 
medical factors  (i.e.,  their  age, 
education,  and  work  experience).  These 
vocational  factors  can  have  an  effect  on 
an  adult's  current  ability  to  make  an 
adjustment  to  other  work,  or  to  begin 
work  for  the  first  time  and,  hence,  can 
contribute  to  a  finding  that  the 
individual  is  disabled. 


However,  when  we  examined  the  rule 
we  had  drafted,  we  realized  that  it  was 
not  analogous  to  the  adult  rules.  When 
we  find  an  adult  disabled  based  on 
consideration  of  his  or  her  residual 
functional  capacity  and  vocational 
factors,  the  adult  is  currently  disabled, 
whereas  a  rule  incorporating  risk  factors 
for  children  results  only  in  a  prediction 
of  the  possibility  of  future  disability,  not 
a  finding  of  current  disability. 

Nonetheless,  the  rules  we  have 
established  do  not  fail  to  consider  risk 
factors  on  a  child's  current  functioning. 
In  the  case  of  biological  risk  factors,  the 
new  rules  provide  several  means  for 
evaluating  those  children  who  are 
already  affected  by  demonstrable 
biological  problems  (such  as  low  birth 
weight,  poor  tone,  and  respiratory 
distress]  in  the  new  special  rules  for 
premature  infants,  the  functional 
equivalence  step  for  those  children  who 
do  not  already  meet  or  equal  listed 
impairment(8)  solely  for  medical 
reasons,  and  the  individualized 
functional  assessment,  all  of  which  will 
require  evaluation  of  the  individual 
child's  actual  status.  To  count  such 
factors  again,  however,  in  the  same 
manner  as  age,  education,  or  work 
experience  in  adults,  would  be  a  double 
weighting  of  the  same  factors.  The  other 
kinds  of  risk  factors  may  also  have  an 
observable,  current  impact  on  a  child 
and  would,  to  that  extent  also  be 
considered  when  we  assess  the  child's 
actual  functioning. 

We  believe  that  any  other 
consideration  of  risk  factors  would  go 
beyond  our  authority  due  to  the 
statutory  requirement  that  a  child 
"suffer[  ]  from"  an  impairment  of 
"comparable  severity"  to  that  of  an 
adult  Predicting  future  disability  based 
on  risks  goes  beyond  comparabihty  to 
the  adult  rules.  Furthermore,  it  is  not 
reliably  predictive,  provides  no  basis  for 
future  comparison  for  determining 
continuing  disability,  and  might  require 
us  to  engage  in  intrusive  investigative 
practices  and  to  make  value  judgments 
that  are  far  beyond  our  purview. 

Cost  Considerations.  The  inclusion  of 
risk  factors  would  have  increased  both 
program  and  administrative  costs. 
Administratively,  it  would  have  resulted 
in  additional  development  and 
investigatory  procedures,  as  well  as 
additional  staff  time  justifying  decisions. 
Because  it  would  have  granted  benefits 
to  children  who  are  not  currently 
disabled  and  who  might  not  become 
disabled,  it  would  have  resulted  in 
increased  program  costs;  it  would  likely 
have  increased  program  costs  on 
continuing  disability  review  as  well.  We 


are  unable  to  estimate  the  extent  of  the 
increased  costs. 

3.  Limiting  the  Scope  of  the 
Regulations  to  Individualized 
Functional  Assessment — 

•  Comparable  Severity — We 
considered  limiting  the  scope  of  the 
regulations  by  simply  adding  a  step  after 
the  meets/equals  step  in  which 
adjudicators  would  determine,  based  on 
an  individualized  functional  assessment 
whether  the  child's  impairment(8)  is 
comparable  in  severity  to  one  that 
would  prevent  an  adult  from  engaging  in 
substantial  gainful  activity.  Under  this 
alternative,  we  would  not  have 
developed  the  not  severe  step,  the 
functional  equivalence  process,  and  the 
revised  continuing  disabihty  review 
procedures.  We  did  not  adopt  this 
alternative  because  it  would  not  have 
achieved  the  same  regulatory  goal  as 
these  final  rules:  to  fully  and  fairly 
implement  the  "Zebley"  decision  and 
comply  with  the  law  by  providing  a 
process  for  determining  whether  a 
child's  impairment[8]  is  of  comparable 
severity  to  an  impairment  that  would 
disable  an  adult.  We  found,  in  reviewing 
the  disability  determination  process  for 
children  and  comparing  it  to  the  adult 
process,  that  simply  adding  a  step  that 
instructed  adjudicators  to  assess  a 
child's  functioning  and  decide 
comparable  severity  would  not  provide 
a  sound  adjudicative  process  for 
deciding  children's  claims.  Therefore, 
substantial  legal  support  exists  for  not 
adopting  this  alternative. 

Cost  Considerations.  With  regard  to 
initial  cases,  this  alternative  would  not 
have  changed  the  ultimate  decision  for 
any  child.  In  other  words,  a  child 
applicant  who  is  allowed  at  the 
functional  equals  step  or  denied  at  the 
not  severe  step  would  receive  the  same 
decision,  only  later  in  the  sequence  (i.e., 
after  the  individual  functional 
assessment).  However,  it  would  have 
resulted  in  a  further  increase  in 
administrative  funds  needed  to  process 
initial  cases  because  it  would  have 
required  that  we  subject  every  child 
who  does  not  meet  or  medically  equal  a 
listing,  including  the  most  extremely 
impaired  and  the  most  minimally 
impaired  children,  to  an  individualized 
functional  assessment.  With  regard  to 
cessation  cases,  the  inclusion  of  the 
revised  medical  improvement 
procedures  allows  the  agency  to  resume 
conducting  continuing  disability  reviews 
for  children,  which  it  has  not  been  doing 
since  the  end  of  February  1990.  As  a 
result  the  continuing  disability  review 
rules  increase  administrative  costs. 
However,  these  administrative  costs  are 
more  than  offset  by  program  savings 
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that  would  be  hMt  i£  tiMM  rales  an  aol 
published  now.  Followiaf  ia  a  aota 
detailed  diatuMtoa  (rf  aaeb  of  the  three 
provision*  tkat  would  be  ellauBsted 
from  this  regulatioo  undes  this 
altemativfc 

•  ladudiaga  "Severe"  Stap—Vit 
could  have  proceeded  with  these 
regulatioiis  without  providing  a  step  that 
permita  denial  baaed  on  a  fini£ng  that  a 
child's  inipainnent(8)  is  not  "severe." 
Prioi  to  the  "Zebley"  decisioa.  wa  did 
not  have  such  a  step  for  children;  we 
considered  only  whether  the  child  was 
ftngaging  ia  substantial  gainful  activity 
and.  if  not.  whether  hu  or  her  medicaUy 
determinable  impairment(a)  met  or 
equaled  in  severity  an  impairment  in  the 
listings.  As  we  have  explained  in  the 
"Supplementary  Information'*  portion  of 
this  preamble,  adding  a  severe  step 
makes  the  childhood  and  adult 
evaluation  processes  more  aClte  and,  we 
believe,  comports  with  the  spirit  of  the 
"Zebley"  decision  to  evaluate  children 
comparably  to  adults  and  with  our 
regulatory  goal.  In  adult  cases,  we 
assess  residual  functional  capacity  only 
after  we  have  found  that  the  person  has 
a  severe  impairmentfs).  L&ewise,  we 
believe  tfiat  we  mnst  first  determine  diat 
a  child  has  an  impainnent(8)  that  is 
severe  before  we  do  m  individualized 
functional  assessment. 

Even  though  tha  "Zebtey'*  decision  (Bd 
not  expressly  retjuire  the  addtttun  of  this 
step,  the  tenor  of  the  decision  is  that 
children  shook)  be  treated  comparably 
to  advht  and  thus  directs  the  inchision 
of  this  step  in  the  procesa.  There  is  no 
iadicatioB  that  the  Saprama  Court 
taleaded  that  ciuldren  with  mininMl 
inpainaeBts  siMuld  be  treated 
differently  tiian  adtalts  with  such 
impairments.  PnrtiMr,  in  "Yackcrt"  die 
Coert  upheld  the  severity  concept  a*  a 
legitimate  way  to  efficiently  and  vaBdly 
screen  out  de  miniam  daima. 

We  could  have  ackieved  the  same 
regulatory  result  without  thia  step,  but  at 
a  higher  adaunistzatiw  cost  The  step 
will  inoease  the  effickncy  and 
reliability  ai  the  dmlality  cvahmtiaa 
procaaa  by  idaatiHying  those  children 
wiMaa  impainnents  are  so  alight  that 
they  wattid  aol  be  found  eligible  even  if 
we  wen  to  proceed  to  the  nore  costly 
^d  time-conauBiiat  iodtwidualized 
foQctional  aaaassBMBl  step. 

Cosf  Conajderoiiani.  Viae  is  no 
program  beaefil  coat  impacL  The 
proyam  coat  would  have  beea  the  same 
even  if  we  had  act  inchded  the  steik. 
We  estimate  thai  10  pocent  of 
childhood  disability  daianaata  will  be 
daaied  becaeae  theif  kopainnents  da  aot 
mora  than  BtaoimaBy  aSest  their  abibty 
to  faoctioB  is  an  age-appropriate 
maanar.  However,  because  their 


k  are  minimal  tiiese  children 
would  alao  be  dnnied  at  the  conparable 
scanty  titef  (step  4}.  Adminiatrative 
savinga  will  occw  becaase  it  wiU  not  be 
necessany  to  conduct  individualixed 
functional  assaasmenta  for  children  «vith 
no  more  \haa.  minimal  impairments.  We 
eatimate  that  the  inclusion  of  the  severe 
step  win  save  approximately  $1.6 
millioa  per  year  in  administrative  costs. 
•  Including  a  Functional  Equivalence 
Process— Oai  former  policy  on  making 
equivalence  determinations  was 
criticized  by  the  Supreme  Court  In 
"Zebley"  because  the  policy  did  not 
adequately  cover  combinations  of 
impairments,  the  effects  of  symptoms, 
and  the  effects  of  medication,  among 
other  things.  The  new  functional 
equivalence  policy  responda  to  each  of 
these  criticisms.  Moreover,  the  U.S. 
District  Court  for  the  Eastern  District  of 
Pennsylvania  (where  the  "Zebley"  case 
was  remanded)  approved  an  interim 
standard  oa  May  5. 1990,  which  requires 
the  conaidecation  of  a  child's  functioning 
and  a  comparison  of  tlna  fanctional 
aasesament  with  die  functional 
consequences  of  impainnenta  in  die 
Ustiags,.  The  fanctional  eqmvalence 
concept  that  is  being  incorporated  into 
policy  is  also  suggested  by  the  Ustings 
themaelves.  which  describe  overall 
impeirments  of  functioning  (for  example, 
a  young  child  aot  functioniog  at  one-half 
hia  or  her  chroaolagical  ag^)  as  well  as 
specific  functional  impairments  (for 
exan^e.  blindness). 

Nevertheless,  we  could  have  devised 
rules  that  did  not  include  functicMial 
equivalence,  yet  achieve  the  same 
outcome  following  an  individualized 
functional  assessment.  However,  aside 
from  the  foregoing  reasons  supporting 
the  need  for  the  rule,  the  functional 
equivalence  process  also  provides 
administrative  advantages  as  it  aUows 
us  to  make  determinations  of  disability 
on  the  obvious  functionally-impaired 
children  without  making  us  or  them  go 
throu^  the  complete  development  and 
documentation  required  mider  the  new 
individaalized  fnnctionai  assessment 
Therefore,  it  achieves  our  regulatory 
goal  at  the  lowest  cost. 

Cost  CoDsidBrationa.  Program  coals 
would  not  be  aSedad.  However; 
administrative  savings  would  occar 
because  the  process  is  less  complex 
than  the  comprehensive  indivicfaiaUzed 
functional  aaaassment  and  allows  the 
most  aevetely  impaired  children  lobe 
iwid  earlier  in  the  procesa  We  estimate 
that  the  funetioDal  equivalence  process 
wiU  save  approxiffiately  $700^000  per 
year  in  adinkustiative  funda. 

•  Including  CotUiauing  Disability 
Review  Procest—Tha  2!ebley  decision 
did  not  explicitly  mandate  a  revision  of 


the  continuing  disability  review  process 
for  children.  However,  ouc  fomer  ruka 
for  determining  whether  a  child's 
disability  continues  contained  the  game 
policy  that  wa*  struck  down  by  the 
Supreme  Court  In  fact  the  named 
plaintiff  in  "Zebley"  was  a  child  whose 
SSI  benefits  bad  been  terminated. 
Therefore,  there  is  no  alternative  to 
revising  the  continuing  disability  review 
rules;  only  whether  we  make  die  change 
now  or  later.  Furthermore,  individual 
experts  who  assisted  ua  agreed  that  it  is 
important  that  we  have  a  mechanism  to 
periodically  reevaluate  childhood  claims 
because  cUldren  can  change  rapidly.  It 
is  essential  that  wa  be  able  to  reassess 
the  functioning  of  eligible  children  as 
they  age  against  the  activities  and 
behaviors  appropriate  to  their  age  grot^). 

Coat  CoasideratioDS.  The  volume  of 
continuing  disability  reviewa  and  the  ' 
administrative  costs  associated  with 
such  reviews  will  increase  over  the  next 
5  years  because  a  greater  proportion  of 
the  childhood  population  will  be  found 
eligible  on  application.  Initially,  we 
expect  that  die  rate  of  cessations  will  be 
somewhat  lower  than  in  the  past 
because  nearly  all  children  ciirrently  on 
die  rolls  were  found  disabled  because 
they  had  impairments  that  met  or 
equaled  t^  listiqgs.*  Fewer  of  these 
children  will  be  found  no  longer 
disabled,  even  if  their  impairments  have 
medically  improved,  because  they  will 
now  benefit  from  the  incorporation  of 
functional  steps  into  the  medical 
improvement  review  standard. 

We  expect  many  i^  the  additional 
foture  alhMvancaa  to  be  based  on 
funrtion*!  impairments  that  are 
medically  less  severe  than  the  listings; 
therefore,  the  rate  of  cessation  for  this 
population  may  be  somewhat  higher 
than  it  was  when  the  continuing 
disability  review  process  for  children 
was  based  only  on  the  listings.  Program 
costs  would  be  at  least  $4  to  $5  million 
higher  if  the  continuing  disability  review 
process  is  not  included  in  this 
regulation.  The  program  savinga 
associated  with  processing  childhood 
continuing  disability  reviews  exceed  the 
administrative  cost 

F.  Executiva  Order  1229 1  Section  2. 
General  Requirements.  We  believe  that 
we  have  presented  adequate 
information  concerning  the  need  for  and 
consequences  of  this  action.  The 
foregoing  discussions  demonstrate  that 


>  A  imaU  percaRlagB  a£  diiafalad  children  have 
been  (ouad  di«abl*d  bawd  on  MMMiaant  tl  thak 
functioning  punuant  to  the  interim  standard  we ' 
have-been  iningaaa  reauit  of  the  district  ooott 
order  in '*Zafcfcy.'' Hovwvar.  Ike  vaa*  majority  of 
eligible  childno  DOW  OB  the  loUa  eMi«  tamt 
diMbled  under  our  priw  isfulatory  i 
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our  obiective  in  these  regulations  is  to 
provide  the  greatest  potential  benefits  to 
society  at  the  least  net  cost  by 
providing  efficient  con^wehensive,  and 
up-to-date  rules  for  identifying  and 
assisting  children  who  have 
impairments  of  comparable  severity  to 
impairments  that  would  disable  aduhs. 


Executive  Order  12612 

We  have  reviewed  these  rules  under 
the  threshold  criteria  of  Executive  Order 
12812  and  have  determined  that  they  do 
not  significantly  affect  the  roles,  rights 
and  responsibilities  of  States. 


When  we  considered  the  potential 
federalism  implications  of  these 
regulations,  we  determined  that  the 
primary  effect  on  the  States  is  ecotximic. 
The  chart  below  projects  State 
expenditures  under  both  the  high  and 
low  estimates. 


[DollarB  in  minions] 


Fiscal  year— 


tMI  1992  t99e  19»4  1906 


Siwar 


Low  estimate: 

State  SSI  supptementation . 
State  Medicaid  beneMs 


IS 

19 


$15 
68 


125 

106 


S90 
141 


S3S 
T79 


tllO 
513 


Total  Stale  I 
High  estimate: 

State  SSI  soppiementatton . 


24 

S 
27 


83 

25 
95 


131 

35 
148 


171 

45 
194 


214 

SO 
239 


«23 

teo 

703 


Total  State  benefits- 


32 


120 


183 


239 


289 


863 


The  projected  expenditures  do  not 
exceed  1  percent  erf  total  annual  State 
revenues  from  all  soorces. 
Consequently,  the  "Zebley"  regulations 
do  not  have  a  substantial  direct  effect 
on  the  States,  and  no  federalism 
assessment  is  required. 

Paperwork  Reduction  Act 

These  regulations  do  not  impose 
reporting  and  recordkeeping 
requirements  necessitating  clearance  by 
the  Office  of  Management  and  Budget. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  will  afEect  only  individuals 
and  States.  Therefore,  a  regulatory 
flexibility  analysis,  as  provided  in  the 
Regulatory  Flexibihty  Act,  5  U.SJC.  601 
through  612,  is  not  required. 

(Catalog  of  Federal  Domestic  Assiatance 
Program  No.  93.802,  DisabiHty  Insurwice.) 

List  of  SubjecU  in  20  CFR  Pact  416 

Administratrve  practice  and 
procedure,  Aged.  BHnd,  Disability 
benefits,  PoWrc  Assistantre  programs. 
Supplemental  Security  brcome. 

Dated'  January  31. 1080. 
GweodaJya  &.  K^, 
Commissioner  of  Social  Secnrily. 

Approved:  February  5, 1991. 
Louis  W.  Sullivan, 
Secretary  of  Health  and  Human  Services. 


PART  41ft— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  A6E0, 
BUND,  AND  DISABLEO 

1.  The  authority  citation  for  subpart  I 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1614(a).  IBIfl.  1631  (a) 
and  (d)(1),  and  1833  of  the  Social  Security 
Act;  42  U.S.C.  1302, 1382c(a),  1382h,  1383  (a) 
and  (d)(1),  and  1383b:  sees.  2,  5, 6,  and  15  of 
^  Pub.  L  98-460.  98  Stat.  1794. 1801, 1802,  and 
1806. 

2.  Section  416.901  is  amended  by 
redesignating  paragr^>fas  (e)  throtigh  (T) 
as  paragraphs  (f)  throu^  (m),  revising 
the  first  sentence  of  paragraph  (d),  and 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§416.601    Scope  of  subpart 
***** 

(d)  Our  general  rules  on  evaluating 
disability  for  adults  filing  new 
applicatioitt  are  stated  in  {§  416.920 
through  416.923.  *  *  * 

(e)  Ow  general  rules  cm  evaluating 
disability  for  children  filing  new 
applications  are  stated  in  {{  416.924 
through  416.924e. 

3.  Section  416.902  is  amended  by 
adding  the  following  two  terms  in 
alphabetical  order: 


§416.S02    General  defiottioM 
for  this  subpart 


Adult  means  a  person  who  is  age  18  or 
older. 

Child  means  a  person  who  has  not 
attained  age  16. 

4.  Section  416JK)5  is  amended  by 
revising  the  section  heading  and  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 


§  416.905 


(a)  *  *  *  To  detennine  whether  you 
are  able  to  do  any  other  wraiu  we 
consider  your  residual  functional 
capacity  and  your  age,  education,  and 
work  experience  (see  (  416.920). 
***** 

5.  Section  416.906  is  amended  by 
revising  die  section  beading  and  by 
adding  a  second  sentence  to  read  as 
follows: 

§416.906    laaledeaNWeRefdtaaMMytor 
cMMren. 

*  *  *  We  discuss  our  rules  for 
determining  disability  in  children  in 
§§  416.924,  and  41&924e  through 
416.924e. 

6.  Section  416.913  is  amended  by 
adding  new  paragraphs  (a)(6)  and  (c)(3), 
and  revising  paragraph  (e)  to  read  as 
follows: 

§416.913    Medical  evidence  of  your 
Impairment 

(a)  Acceptable  sources.  •  •  • 
(6)  A  report  of  an  interdisciplinary 
team  that  contains  the  evaluation  and 
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signature  of  an  acceptable  medical 
source  is  also  considered  acceptable 
medical  evidence. 


(c)  Medical  assessment.  •  •  • 
(3)  If  you  are  a  child,  the  medical 
source's  opinion  about  your  physical  or 
mental  abilities  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate  manner 
and  to  perform  age-appropriate  daily 
activities,  as  described  in  S  416.924c. 
•        •        •        •        * 

(e)  Information  from  other  sources. 
Information  from  other  sources  may  also 
help  us  to  understand  how  your 
impairmentfs)  affects  your  ability  to 
work  or,  if  you  are  a  child,  your  ability 
to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner.  Other  sources  may 
include,  and  are  not  limited  to^ 

(1]  Public  and  private  social  welfare 
agencies  and  social  workers; 

(2)  Observations  by  non-medical 
sources  (for  example,  spouses,  parents, 
siblings,  other  relatives,  friends  or 
neighbors,  and  clergy); 

(3)  Other  practitioners  (for  example, 
nurse  practitioners  and  physicians' 
assistants:  naturopaths;  and 
chiropractors); 

(4)  Therapists  (for  example,  physical, 
occupational,  or  speech  and  language 
therapists);  and 

(5)  Educational  agencies  and 
personnel  (for  example,  school  teachers, 
school  psychologists  who  are  not 
acceptable  medical  sources  under 
paragraph  (a),  school  counselors, 
preschools,  early  intervention  teams, 
developmental  centers,  and  daycare 
centers. 


7.  Section  416.916  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

'V 

9416-916    tf  you  faH  lo  MbmH  medical  and 
ottwr  tv4d«nc«. 

You  (and.  if  you  are  a  child,  your 
parent,  guardian,  relative,  or  other 
person  acting  on  your  behalf)  must 
cooperate  in  furnishing  us  with,  or  in 
helping  us  to  obtain  or  identify, 
available  medical  or  other  evidence 
about  your  impairment(s).  •  •  • 

8.  Section  416.920  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

|4ie.920    Evaluation  Of  disability  Of  ■dult*. 

mi 


9.  Section  416.921  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 


{416.921    WlMt  w«  maan  by  a  not 
lnt|)alniMnt(a)  In  an  aikitt. 


10.  Section  416.923  is  amended  by 
revising  the  reference  at  the  end  of  the 
last  sentence  to  read  as  follows: 

9416.923  Mumpla  hnpairmanta. 

*  *  *  (see  S9  416.920  and  416.924). 

11.  Section  416.924  is  revised  to  read 
as  follows: 

1 416.924  How  wa  datarmlna  diaablllty  for 
chiMraa 

(a)  Definition  of  comparable  severity. 
If  you  are  a  child,  we  will  find  you 
disabled  if  you  are  not  engaging  in 
substantial  gainful  activity  and  you  have 
an  impairment  or  combination  of 
impairments  that  is  of  comparable 
severity  to  an  impairment  or 
combination  of  impairments  that  would 
disable  an  adult  and  which  meets  the 
duration  requirement  (see  {  416.909).  By 
the  term  "comparable  severity,"  we 
mean  that  your  physical  or  mental 
impairment(s)  so  limits  your  ability  to 
function  independently,  appropriately, 
and  effectively  in  an  age-appropriate 
manner  that  your  impairment(s]  and  the 
limitations  resulting  from  it  are 
comparable  to  those  which  would 
disable  an  adult.  Specifically,  your 
impairment(8)  must  substantially 
reduce,  or  if  you  are  an  infant  from  birth 
to  the  attainment  of  age  1,  be  reasonably . 
expected  to  substantially  reduce,  your 
ability  to — 

(1)  Grow,  develop,  or  mature 
physically,  mentally,  or  emotionally  and. 
thus,  to  attain  developmental  milestones 
(see  S  416.924a(c)(2))  at  an  age- 
appropriate  rate;  or 

(2)  Grow,  develop,  or  mature 
physically,  mentally,  or  emotionally  and, 
thus,  to  engage  in  age-appropriate 
activities  of  daily  living  (see 

9  416.924a(c)(3))  in  self-care,  play  and 
recreation,  school  and  academics, 
vocational  settings,  peer  relationships, 
or  family  life;  or 

(3)  Acquire  the  skills  needed  to 
assume  roles  reasonably  expected  of 
adults. 

(b)  Steps  in  evaluating  disability.  We 
consider  all  evidence  in  your  case 
record  when  we  make  a  determination 
or  decision  whether  you  are  disabled.  If 
you  allege  more  than  one  impairment, 
we  will  evaluate  all  the  impairments  for 
which  we  have  evidence.  Thus,  we  will 
consider  the  combined  effects  of  all  your 
impairments  upon  your  overall  health 
and  ability  to  function.  When  you  file  a 
claim,  we  use  the  evaluation  process  set 
forth  in  (c)  through  (f)  of  this  section.  We 
follow  a  set  order  to  determine  whether 
you  are  disabled.  If  you  are  doing 
substantial  gainful  activity,  we  will 


determine  that  you  are  not  disabled  and 
not  review  your  claim  further.  If  you  are 
not  doing  substantial  gainful  activity,  we 
will  consider  your  physical  or  mental 
impairment(s),  first  to  see  if  you  have  an 
impairment  or  combination  of 
impairments  that  is  severe.  If  your 
impainnent(8)  is  not  severe,  we  will 
determine  that  you  are  not  disabled  and 
not  review  your  claim  further.  If  your 
impainnent(s)  is  severe,  we  will  review 
your  claim  further  to  see  if  you  have  an 
impairment(8)  that  meets  or  equals  in 
severity  any  impairment  that  is  listed  in 
appendix  1  of  subpart  P  of  part  404  of 
this  chapter,  in  which  case,  we  will  find 
you  disabled.  If  you  do  not  have  such  an 
impairment(s),  we  will  do  an 
indivdualized  functional  assessment  and 
consider  it  together  will  all  other 
relevant  evidence  to  determine  whether 
you  are  disabled.  Once  you  have  been 
found  eligible  for  disability  benefits,  we 
follow  a  somewhat  different  procedure 
to  determine  whether  your  eligibility 
continues,  as  explained  in  9  416.994a. 

(c)  If  you  are  working.  If  you  are 
working  and  the  work  you  are  doing  is 
substantial  gainful  activity,  we  will  find 
that  you  are  not  disabled  regardless  of 
your  medical  condition  or  age, 
education,  or  work  experience.  (For  our 
rules  on  how  we  decide  whether  you  are 
engaging  in  substantial  gainful  activity, 
see  99416.971  through  416.976.) 

(d)  You  must  have  a  severe 
impairment(s).  If  you  do  not  have  any 
impairment  or  combination  of 
impairments  that  causes  more  than  a 
minimal  limitation  in  your  abihty  to 
function  in  an  age-appropriate  manner, 
we  will  find  that  you  do  not  have  a 
severe  inpairment  and  are,  therefore,  not 
disabled. 

(e)  When  your  impairment(s)  meets  or 
equals  a  listed  impairment  in  Appendix 
1.  The  Listing  of  Impairments  in 
appendix  1  of  subpart  P  of  part  404  of 
this  chapter  is  set  at  a  level  of  severity 
that  precludes  any  gainful  activity  or 
thats  is  comparable  in  severity  to  an 
impairment  that  would  preclude  an 
adult  from  engaging  in  any  gainful 
activity.  Therefore,  if  you  have  an 
impairment(s)  which  meets  the  duration 
requirement  and  is  listed  in  appendix  1. 
or  is  equal  to  a  listed  impairment,  we 
will  And  you  disabled.  We  will  not  deny 
your  claim  on  the  basis  of  a  finding  that 
your  impairment(s)  does  not  meet  the 
requirements  for  any  listed  impairment 
or  is  not  equal  in  severity  to  any  of  the 
impairments  listed  in  appendix  1.  We 
explain  our  rules  for  deciding  whether 
an  impairment  meets  a  listing  in 

9  416.925.  Our  rules  for  how  we  decide 
whether  an  impainnent(8)  equals  a 
listing  are  set  forth  in  {  416.926. 
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(f)  Your  impainnent(s)  must  be  of 
comparable  severity  to  an 
impairment(s)  that  would  disable  an 
adult.  When  we  determine  that  your 
impairment(s)  is  severe,  but  that  it  does 
not  meet  or  equal  in  severity  any  listed 
impatrment.  we  wiO  assess  the  impact  of 
your  impatnnent(8)  on  your  overall 
ability  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner.  We  will  use  this 
individualized  functional  assessment  to 
decide  whether  you  have  an 
impairment(s)  or  comparable  severity  to 
an  impairment(8)  that  would  prevent  an 
adult  from  engaging  in  substantial 
gainful  activity  and.  thus,  to  determine 
whether  or  not  you  are  disabled.  We 
will  use  the  individualized  functional 
assessment  in  the  following  manner 

(l)If: 

(i)  Our  evaluation  of  aU  the  evidence 
in  your  claim  shows  that  your 
impainnent(8)  so  limits  your  physical  or 
mental  ability  to  function  in  an  age- 
appropriate  manner  that  your  hmitations 
are  comparable  to  those  which  would 
disable  an  adult,  and 

(ii)  Your  impairment(8)  mpets  the 
duration  requirement  we  will  find  you 
disabled. 

(2)  If  we  cannot  find  that  your 
impainnent(s)  is  comparable  in  severity 
to  an  impainnent(s)  that  would  make  an 
aduh  disabled,  or  if  your  impainnent(3) 
does  not  meet  the  duration  requirement, 
we  will  find  that  you  are  not  disabled. 

12.  A  new  9  4ie.924a  is  added  to  read 
as  follows: 

9416.924a    hKRvtduattnd  functional 
aaaasMiieiil  for  cMMran. 

(a)  General.  If  your  impairment(s)  is 
severe,  but  does  not  meet  or  equal  m 
severity  any  of  the  Kstings  in  appendix  1 
of  subpart  P  of  part  404,  we  will  do  an 
individualized  functional  assessment  to 
determine  whether  you  have  an 
impairment  or  combination  of 
impairments  which  would  nevertheless 
be  of  comparable  severity  to  an 
impairment(8)  &at  would  disable  an 
aduh.  When  we  assess  your  functioning, 
we  will  consider  aU  information  in  your 
case  record  that  can  help  us  determine 
the  impact  of  your  impainnent(8)  or  your 
physical  and  mental  functioning.  We 
win  consider  Ae  nature  of  jrour 
impainnent(s),  your  age,  your  ability  to 
be  tested  given  your  age,  your  ability  to 
perform  age-appropriate  daily  activities, 
and  other  relevant  factors.  (See 
99  418.924b  throng  416.924d.)  We  will 
assess  the  extent  to  which  you  are  able 
to  functron  independently, 
appropristriy,  and  effectively  in  an  age- 
appropriate  manner  despite  your 
impairment(s),  and  use  this  assessment 
to  determine  whether  you  are  disabled. 


(b)  Basic  considerations.  When  we 
determine  whether  you  are  disabled 
using  an  individualized  functional 
assessment,  we  will  consider  all 
relevant  evidence  in  your  case  record. 
This  may  include  medical  evidence, 
school  records,  information  from  people 
who  know  you  and  can  provide 
evidence  about  your  functioning — such 
as  your  parents,  caregivers,  and 
teachers — and  other  evidence  that  can 
help  us  assess  your  functioning  on  a 
longitudinal  basis. 

(1)  Medical  evidence  of  your 
impainnent(s)  must  describe  symptoms, 
signs,  or  laboratory  findings.  The 
medical  evidence  may  include  formal 
testing  that  provides  information  about 
your  development  or  functioning  in 
terms  of  percentiles,  percentages, 
standard  deviations,  or  chronology 
(such  as  months  of  delay).  Whenever 
possible,  a  medical  source's  finding 
should  reflect  consideration  of 
information  from  your  parents  or  other 
people  who  know  you,  as  well  as  the 
medical  source's  fadings  and 
observations  on  examination;  any 
discrepancies  between  formal  test 
results  and  your  customary  behavior 
and  daily  activities  should  be  duly  noted 
and  resolved. 

(2)  Your  functional  limitations  may 
also  be  observed  and  reported  by 
others.  Parents  (or  other  caregivers),  and 
other  family  members  may  provide 
important  evidence  on  how  well  you  are 
functioning  on  a  day-to-day  basis. 
Educational  and  other  intervention 
programs  may  be  important  sources  of 
evidence  about  your  functioning,  and 
will  often  have  documentary  evidence  in 
the  form  of  evaluation  instrumerrts  and 
other  evidence  from  a  variety  of 
disciplines. 

(c)  Terms  used  to  describe 
functioning—  (1)  Age-appropriate 
activities.  As  used  in  these  regulations, 
the  term  "age-appropriate  activities"  is  a 
comprehensive  term  that  refers  to  w^at 
a  child  is  expected  to  be  able  to  do 
given  his  or  her  age.  A  child's  activities 
may  be  described  in  terms  of  the 
aclrievement  of  "developmental 
milestones,"  "activities  of  daily  living," 
or  other  such  terms.  Information  about  a 
child's  activities  creates  a  profile  of  how 
the  child  is  functioning,  i.e.,  what  a  child 
does,  and  thus  what  Ine  or  she  is  able  to 
do.  litis  makes  possible  a  comparison 
between  the  child's  profile  and  the 
activities  that  are  age-appropriate  for 
that  child. 

{i\  Developmental  milestones.  The 
term  "developmental  milestones"  refers 
to  a  child's  expected  principal 
developmental  achievements  at 
partictdar  points  in  time.  Ordinarily, 
failiffes  to  achieve  developmental 


milestones  are  the  most  important 
indicators  of  impaired  functioning  from 
birth  until  the  attainment  of  age  6, 
although  they  may  be  used  to  evaluate 
older  children,  especially  school-age 
children. 

(3)  Activities  of  daily  living.  The  term 
"activities  of  daily  living"  refers  to  those 
activities  of  children  that  involve 
continuity  of  purpose  and  action,  and 
goal  or  task  orientation;  that  is,  the 
practical  implementation  of  skills 
mastered  at  earlier  ages.  Ordinarily, 
activities  of  daily  living  are  the  most 
important  indicators  of  functional 
limitations  in  children  aged  6  to  18, 
although  they  may  be  used  to  evaluate 
younger  children,  especially  preschool- 
age  children. 

(4)  Domains.  The  terms 
"developmental  domains"  and 
"functional  domains"  refer  to  broad 
areas  of  development  or  functioning  that 
can  be  identified  in  infancy  and  traced 
throughout  a  child's  growth  and ' 
maturation  into  adulthood.  They 
describe  the  child's  major  spheres  of 
activity — i.e.,  physical,  cognitive, 
communicative,  and  social/ emotionaL 
bi  these  regulations,  the  term 
"developmental  domains"  is  generally 
used  when  we  discuss  younger  children. 
i.e.,  from  birth  to  age  6;  the  term 
"functional  domains"  is  generally  used 
when  we  discuss  older  children  and 
young  adolescents,  i.e.,  from  age  6  to  age 
16.  (See  9  416.924c  for  descriptions  of 
the  various  domains  as  they  pertain  to 
the  different  age  categories.) 

13.  A  new  9  416.924b  is  added  to  read 
as  follows: 

9416.924b    Aga  at  a  factor  Of  avaluaflon  in 
childhood  disability. 

(a)  General.  In  this  regulation,  we 
explain  how  we  consider  age  when  we 
decide  whether  you  are  disabled.  Your 
age  may  or  may  not  be  a  factOT  in  our 
determination  whether  your 
impairment(s)  meets  or  equals  a  listing, 
depending  on  the  listing  we  use  for 
comparison.  However,  your  age  is 
always  an  important  factor  when  we 
decide  wither  you  are  disabled  based 
on  an  individualized  functional 
assessment.  Except  in  the  case  of 
certain  premature  infants,  as  described 
in  paragraph  (c)  of  this  section,  age 
means  chronological  age. 

(1)  When  we  determine  whether  you 
have  an  impairment  or  combination  of 
impairments  that  is  severe,  we  will 
always  consider  the  significance  of  your 
impairment(s)  in  relation  to  your  age. 

(2)  The  Listing  of  Impairments  in 
appendix  1  of  subpart  P  of  part  404  of 
this  chapter  contains  examples  of 
impairments  that  we  consider  of  such 
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significance  that  they  prevent  a  child 
from  functioning  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner.  Therefore,  we  will 
usually  decide  whether  your  impairment 
meets  a  listing  without  giving  special 
consideration  to  your  age.  However, 
several  listings  are  divided  into  age 
categories.  If  the  listing  appropriate  for 
evaluating  your  impairment  includes 
such  age  categories,  we  will  evaluate 
your  impairment  under  the  criteria  for 
your  age  when  we  decide  whether  your 
impairment  meets  that  listing. 

(3)  When  we  compare  an  unlisted 
impairment  or  combination  of 
impairments  with  a  listed  impairment  to 
determine  whether  you  have  an 
impairment(s)  which  equals  a  listing,  the 
way  in  which  we  consider  your  age  will 
depend  on  the  listing  we  use  for 
comparison.  We  will  use  the  same 
principles  for  considering  your  age  as  in 
paragraph  (a)(2]  of  this  section;  that  is, 
we  will  gonsider  your  age  only  if  we  are 
comparing  your  impairment(a)  to  a 
listing  that  includes  specific  age 
categories. 

(4)  When  we  determine  whether  you 
have  an  impairment[s]  which,  though 
not  meeting  or  equaling  the  listings,  is  of 
comparable  severity  to  an  impairment 
that  would  disable  an  adult,  we  will 
always  consider  the  significance  of  your 
impairment(s]  in  relation  to  your  age. 
We  will  consider  the  functions, 
behaviors,  and  activities  that  are 
appropriate  to  your  age,  and  will 
evaluate  the  effect  of  your 
impairment(9),  either  alone  or  in 
conjunction  with  other  relevant  factors, 
on  your  ability  to  perform  these 
functions,  behaviors,  and  activities.  (We 
explain  how  we  do  this  individualized 
functional  assessment  in  S  S  4ie.924a, 
416.924c  and  4ie.924e.) 

(b)  Age  categories.  When  we 
determine  whether  you  are  functioning 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner,  we  will  consider  your  age  in  the 
following  categories:  however,  we  will 
not  apply  these  age  categories 
mechanically  in  borderline  situations. 

(1)  Newborn  and  young  infants  (birth 
to  attainment  of  age  1). 

(2)  Older  infants  and  toddlers  (agel 
to  attainment  of  age  3). 

(3)  Children  (age  3  to  attainment  of 
age  18],  considered  according  to  the 
following  subcategories: 

(i)  Preschool  children  (age  3  to 
attainment  of  age  6), 

(ii)  School-age  children  (age  6  to 
attainment  of  age  12). 

(iii)  Young  adolescents  (age  12  to 
attainment  of  age  16).  and 

(iv)  Older  adolescents  (age  16  to 
attainment  of  age  18). 


(c)  Evaluation  of  premature  and  low 
birth  weight  infants.  We  generally  use 
chronological  age  (that  is,  a  child's  age 
based  on  birth  date)  when  we  decide 
whether,  and  the  extent  to  which,  a 
physical  or  mental  impairment(s)  affects 
a  child's  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
maimer.  However,  if  you  were  bom 
prematurely,  we  may  consider  you  to  be 
younger  than  your  chronological  age. 
We  consider  an  infant  bom  at  less  than 
37  weeks'  gestation  to  be  "premature- 
by-date."  We  consider  prematurity  as 
follows — 

(1)  We  v^U  find  children  bom 
prematurely  who  satisfy  the  weight 
guidelines  for  establishing  functional 
equivalence  in  §  416.926a(d](10]  (i.e., 
weight  of  less  than  1200  grams  at  birth) 
disabled  at  least  until  attainment  of  the 
chronological  age  of  12  months.  The 
number  of  weeks  of  prematurity  will  not 
be  a  factor  in  our  determination  of 
disability. 

(2)  We  will  find  children  bom 
prematurely  who  satisfy  the  weight-and- 
size  guidelines  for  establishing 
fimctional  equivalence  in 

S  416.926a(d)(ll)  (i.e.,  weight  of  at  least 
1200  grams  but  less  than  2000  grams  at 
birth  and  at  least  four  weeks  "small  for 
gestational  age")  disabled  at  least  until 
attainment  of  the  chronological  age  of  12 
months.  When  we  decide  the  extent  to 
which  a  child  was  "small  for  gestational 
age"  at  birth,  we  will  consider  the 
child's  actual  gestational  age,  as  shown 
by  appropriate  medical  evidence. 

(3)  We  evaluate  the  claims  of  other 
children  who  were  bom  prematurely  in 
the  same  way  that  we  evaluate  the 
claims  of  infants  who  were  not 
premature.  We  will  apply  the  following 
principles — 

(i)  If  we  are  evaluating  an  impairment 
of  development,  we  will  use  a 
"corrected"  chronological  age,  that  is. 
the  chronological  age  adjusted  by  the 
period  of  gestational  prematurity.  We 
compute  the  corrected  chronological  age 
by  subtracting  the  number  of  weeks  of 
prematurity  bom  the  chronological  age. 
We  use  this  corrected  age  when  we 
evaluate  developmental  delay  in 
premature  children  until  it  is  no  longer  a 
significant  factor  generally,  at  about 
chronological  age  2. 

(ii)  If  we  are  evaluating  an  impairment 
of  linear  growth,  such  as  under  the 
listing  in  S  100.00,  appendix  1  of  subpart 
P  of  part  404  of  this  chapter,  we  refer  to 
neonatal  growth  charts  which  have  been 
developed  to  evaluate  growth  in 
premature-by-date  infants.  Because 
these  growth  charts  already  take 
prematurity  into  account,  we  do  not 
compute  a  corrected  age  in  such  cases. 


(d)  Impact  of  severe  impairment{s)  on 
younger  children  and  older  adolescents. 
Although  a  child  may  become  disabled 
at  any  age.  impairments  of  similar 
severity  may  have  different  effects  on 
children  of  different  ages  in  determining 
whether  a  child  has  an  impairment  of 
comparable  severity  to  an  adult  The 
following  guidelines  apply  to  the 
evaluation  of  the  effects  of  impairments 
on  children  of  different  ages,  especially 
very  young  children  and  children 
approaching  adulthood. 

(1)  In  general,  the  younger  you  are,  the 
greater  we  will  consider  the  impact  of 
your  impairment(8)  on  your  ability  to 
grow  and  develop.  Although  various 
kinds  of  growth  and  development  occur 
throughout  childhood  and  adolescence, 
the  earliest  years,  from  birth  to 
approximately  attainment  of  age  6,  are 
characterized  by  complex  and  rapid 
changes;  for  example,  leaming  to  walk, 
talk,  and  care  for  basic  physical  and 
emotional  needs.  The  development  of 
fundamental  skills  both  within  and 
across  functional  domains  is  a 
cumulative  process  founded  upon  skills 
acquired  at  each  stage  of  a  child's  life.  A 
child's  ability  to  acquire  or  perform 
these  skills  ultimately  determines  his  or 
her  ability  to  master  leaming  tasks  in 
school  and  more  complex  physical 
activities  and,  eventually,  affects  the 
ability  to  work.  Therefore,  deficits  of 
function  resulting  from  impairments  that 
occur  before  the  attainment  of  age  6 
may  have  a  potentially  greater,  more 
limiting  effect  on  a  child's  overall 
growth  and  development  than 
impairments  that  occur  later  in  life;  and 
such  deficits  are  increasingly  significiant 
with  decreasing  age. 

(2)  Furthermore,  the  mastery  of  skills 
in  early  childhood  is  a  highly  interactive 
and  interdependent  process  within  a 
child.  This  interdependence  is  especially 
true  of  development  in  certain  areas; 
e.g.,  cognitive  skill  deficits  may  affect 
communications,  and  social  and 
emotional  deficits  may  affect  cognitive 
and  communicative  development.  This 
interdependent  process  also  requires 
proper  functioning  in  areas  that  may  not 
be  obviously  relevant  to  the  acquisition 
of  the  skill.  For  example,  physical 
mobility  is  affected  by  how  well  a  child 
sees;  therefore,  visual  impairment, 
especially  in  a  yoimg  child,  can  affect 
the  way  a  child  acquires  certain  motor 
skills  even  though  ihe  child  does  not 
have  a  specific  motor  impairment. 
Similarly,  emotional  bonding  to  parents 
can  be  afifected  by  how  well  a  child 
hears.  Therefore,  the  impact  of  such 
seemingly  isolated  impairments  can 
have  implications  for  the  overall 
development  of  the  youngest  children. 
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Generally,  the  more  global  effect  of 
these  kinds  of  impairments  on 
development  diminishes  with  increasing 
age. 

(3)  The  potentially  greater  impact  of 
physical  or  mental  impairments  on  the 
youngest  children  is  analogous  to  the 
consideration  of  age  in  the  rules  for 
determining  whether  an  adult  has  the 
ability  to  make  an  adjustment  to  other 
work,  only  in  the  opposite  way. 
Whereas  the  older  an  adult  is,  the  more 
significant  the  impact  of  a  physical  or 
mental  impairment  on  his  or  her  ability 
to  adjust  to  other  work,  the  reverse  is 
generally  true  in  children.  As  children 
become  older,  they  generally  (though  not 
the  reverse  is  generally  true  in  children. 
As  children  closely  approach  age  18  (i.e., 
by  about  age  16)  they  are  comparable  to 
adults  in  the  age  category  called 
"younger  persons,"  i.e...  those  in  the  age 
18-45  category  (see  S  416.962(b)).  in  their 
physical  and  mental  makeup  and 
potential 

14.  A  new  S  416.924c  is  added  to  read 
as  follows: 

9416.9240    Functioning  In  children. 

(a)  General.  (1)  When  we  evaluate 
your  functioning,  we  will  consider  all  of 
your  mental  and  physical  limitations 
that  result  from  your  impairments(s).  We 
will  evaluate  the  extent  to  which  you 
can  engage  in  age-appropriate  activities 
in  an  independent  appropriate,  and 
effective  manner  and,  when  applicable, 
whether  you  can  do  these  things  on  a 
sustained  basis  appropriate  to  your  age. 

(2)  the  following  are  the  domains  of 
development  or  functioning,  or  specific 
behaviors  that  may  be  addressed  in  an 
individualized  functional  assessment: 

(i)  Cognition; 

(ii)  Communication: 

(iii)  Motor  abilities; 

(iv)  Social  abilities; 

(v)  Responsiveness  to  stimuli  (in 
children  from  birth  to  the  attainment  of 
age  1); 

(vi)  Personal/behavioral  patterns  (in 
children  from  age  1  to  the  attainment  of 
age  18);  and 

(vii)  Concentration,  persistence,  and 
pace  in  task  completion  (in  children 
from  age  3  to  the  attainment  of  age  18). 

(3)  When  your  impairment(s)  affects  a 
particular  domain  of  development  or 
functioning,  or  a  behavior,  we  will 
consider  the  extent  of  your  impairment- 
related  limitations  in  that  domain  or 
behavior  as  well  as  how  well  you  are 
able  to  do  age-appropriate  activities 
despite  your  limitations.  We  will  also 
consider  how  your  impairment(s)  in  one 
domain  affects  your  development  or 
functioning  in  other  domains. 

(4)  We  will  consider  whether  any  help 
or  intervention  that  you  need  from 


others  to  enable  you  to  do  any  particular 
activity  is  appropriate  to  your  age. 

(5)  'The  guideUnes  in  paragrapns  (b) 
through  (f)  of  this  section  describe,  in 
terms  of  the  age  categories  outlined  in 
9  4ie.924b(b).  the  domains  of 
development  or  function  and  the 
behaviors  used  in  doing  an 
individualized  functional  assessment 
and  the  general  kinds  of  age-related 
activities  that  may  be  affected  by  your 
impairment(s).  (See  9  416.924e  for 
guidelines  for  determining  disability 
using  an  individualized  functional 
assessment.) 

(b)  Newborns  and  young  infants  f birth 
to  attainment  of  age  1).  Children  in  this 
age  group  are  evaluated  in  an 
individualized  functional  assessment  in 
terms  of  four  developmental  domains 
and  an  area  of  behavior  important  to 
newborns  and  young  Infants. 

(1)  Cognitive  development  e.g..  your 
ability  to  begin  to  organize  and  regulate 
how  you  feel  and  the  ways  you  react  to 
your  environment 

(2)  Communicative  development 
(includes  speech  and  language),  e.g., 
your  ability  to  communicate  with 
intention  through  visual,  motor,  and 
vocal  exchanges; 

(3)  Motor  development  (includes  gross 
and  fine  motor  skills),  e.g..  your  ability 
to  explore  your  environment  by  moving 
your  body,  and  your  ability  to 
manipulate  your  environment  by  using 
your  hands; 

(4)  Social  development  e.g.,  your 
ability  to  form  and  maintain 
relationships  with  your  primary 
caregivers; 

(5)  Responsiveness  to  stimuli,  e.g.. 
your  ability  to  respond  appropriately  to 
visual,  auditory,  or  tactile  stimulation. 

(c)  Older  infants  and  toddlers  (age  1 
to  attainment  of  age  3).  Children  in  this 
age  group  are  evaluated  in  an 
individualized  functional  assessment  in 
terms  of  five  developmental  domains. 

(1)  Cognitive  development,  e.g.,  your 
ability  to  understand  by  responding  to 
increasingly  complex  requests, 
instructions  or  questions,  by  referring  to 
yourself,  and  things  around  you  by 
pointing  and  eventually  by  naming,  and 
by  copying  things  or  imitating  actions 
shown  to  you  by  others; 

(2)  Communicative  development 
(includes  speech  and  language),  e.g., 
your  abihty  to  communicate  by 
understanding,  imitating,  and  using  an 
increasing  number  of  intelligible  words 
and  Eventually  forming  two-to-four  word 
sentences; 

(3)  Motor  development  (includes  gross 
and  fine  motor  skills),  e.g.,  your  ability 
to  move  in  your  environment  using  your 
body  with  steadily  increasing  dexterity 
and  independence  from  support  by 


others,  and  your  ability  to  use  your 
hands  to  do  something  that  you  want  or 
get  something  that  you  need; 

(4)  Social  development  e.g.,  your 
ability  to  express  normal  dependence 
upon,  and  emotional  bonding  with,  your 
primary  caregivers  as  well  as  increasing 
independence  from  them; 

(5)  Personal/behavioral  development 
e.g..  your  ability  to  help  yourself  or  to 
cooperate  with  others  in  taking  care  of 
your  personal  needs,  in  adapting  to  your 
environment  and  in  leaming  new  skills. 

(d)  Preschool  children  (age  3  to 
attainment  of  age  6).  Children  in  this  age 
group  are  evaluated  in  an  individualized 
functional  assessment  in  terms  of  five 
developmental  domains  and  an  area  of 
behavior  important  to  preschool 
children. 

(1)  Cognitive  development  e.g.,  your 
ability  to  understand,  to  reason  and  to 
solve  problems,  and  to  use  acquired 
knowledge  and  concepts; 

(2)  Communicative  development 
(includes  speech  and  language),  e.g^ 
your  ability  to  communicate  by  telling, 
requesting,  predicting,  and  relating 
information,  by  following  and  giving 
directions,  by  describing  actions  and 
functions,  and  by  expressing  your  needs, 
feelings,  and  preferences  in  an 
increasingly  intelligible  manner 

(3)  Motor  development  (includes  gross 
and  fine  motor  skills],  e.g.,  your  ability 
to  move  and  use  your  arms  and  legs  in 
increasingly  more  intricate  and 
coordinated  activity,  or  your  ability  to 
use  your  hands  with  increasing 
coordination  to  manipulate  small 
objects  during  play; 

(4)  Social  development  e.g.,  your 
ability  to  respond  to  your  social 
environment  through  appropriate  self- 
control  and  increasingly  complex 
interpersonal  behaviors,  such  as 
sharing,  cooperating,  helping,  and 
relating  to  a  group; 

(5)  Personal/behavioral  development 
e.g.,  your  ability  to  help  yourself  or  to 
cooperate  with  others  in  taking  care  of 
your  personal  needs,  in  adapting  to  your 
environment  in  leaming  new  skills; 

(6)  Concentration,  persistence,  and 
pace,  e.g.,  your  ability  to  engage  in  an 
activity,  such  as  dressing  or  playing,  and 
to  sustain  the  activity  for  a  period  of 
time  and  at  a  pace  appropriate  to  your 
age. 

(e)  School-age  children  (age  6  to 
attainment  of  age  12).  Children  in  this 
age  group  are  evaluated  in  an 
individualized  functional  assessment  in 
terms  of  five  functional  domains  and  an 
area  of  behavior  important  to  school-age 
children. 

(1)  Cognitive  function.  e.g.,  your 
ability  to  progress  in  leaming  the  skills 
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Invotved  io  raa<finf,  wriOiig.  and 
nutbtmatics; 

(2)  ConuBuzdcathTB  fiinetion  (iadadas 
speach  aod  langnafa),  b^,  jroor  ability 
le  rfwihili  pnputtcaUy  (Law  to 
HMel  your  ma^j  or  eanvazsatioB^^ 
{ia.,  to  axchaoge  faifauaatiun  or  idaas  in 
your  classroom,  with  paart  or  t^nily); 

(}>  Motor  lanetkiB  (inchidaa  groaa  and 
fina  RHJtor  akitkV  i-f^  your  ability  to 
anfage  in  the  phyakal  activities 
involvad  tn  play,  physical  adocatieit. 
and  aaU-care  apfirepriate  to  your  age; 

(4)  Social  function^  e^  your  abil^  to 
play  alooa.  or  with  aaothar  child,  or  in  a 
group;  to  devalop  friendab>pa>  and  to 
celata  to  your  iibltiifl»  aod  parents  or 
caregiveia; 

(5)  ParsonalA>«havioral  function,  a.g.. 
your  ability  to  help  yourself  or  to 
cooperate  with  othsra  in  taking  care  of 
your  personal  needs  and  safety;  to 
understand  authority  relatioaahipa  and 
school  rules;  to  develop  a  sense  of 
responsibility  for  yourself  and  respect 
for  others;  and  to  learn  new  skills: 

(6]  Concentration,  persistence,  and 
pace.  a^„  your  ability  to  engage  in  an 
activity,  such  as  playing  or  reading,  and 
to  sustain  the  activity  for  a  period  of 
time  and  at  a  pace  appropriate  to  your 
age. 

(f)  Young  adofescents  (age  12  to 
attainment  of  age  16).  Children  in  this 
age  group  are  evahnted  in  an 
indrridaahzed  functional  assessment  in 
temw  of  five  ftmctianet  domains  and  an 
area  of  behavior  important  to  young 
adolescents. 

(1)  Cognitive  fuiiutiuu.  e.g..  your 
ability  to  progiws  ta  spplyii^g  tfje  skills 
involved  in  reading.  wrMng,  and 
mathematics,  jrour  reasoning  and 
probiem-solTing  abilities; 

[2]  Comntmicative  function  findudes 
speech  and  langoogeK  «•».  ymr  abiliry 
to  commuRieate  pragmatically  (i.e..  to 
meet  your  aeede}  and  conversationally 
(i.e..  to  exchange  informatioir  or  ideas  in 
yoar  achooi  daseea,  with  peers  or 
family): 

(3)  Motor  function  fmcludes  groat  and 
fine  motor  skifla).  e.g..  yow  ability  to 
engage  in  the  physical  activitiea 
involved  in  physical  edaeatioR,  sports, 
social  events,  and  setf-eara  appropriata 
to  year  age; 

(4)  Social  functioii.  e.g.,  your  ability  to 
dtvalop  MendfeMpOk  to  rtlate  to  peer 
groups,  and  to  reconcile  conflicts 
between  yourself  and  peers  or  Um&j 
Rwmbars; 

[5]  Personal/behavioral  function,  e.g.. 
your  abikty  to  bdp  yoaasetf  in  taking 
care  of  your  persoin*!  nt9^a  and  safety. 
to  mtpfmi  appruficiately  to  authority 
and  school  rides,  and  to  learn  nvw  skills; 

(6)  ConceoivatiaiL  persistence,  and 
pace.  e.g„  yov  afaihity  to  engage  in  an 


activity,  such  as  stodying  or  practicing  a ' 
sport,  and  to  sustain  the  activity  for  a 
period  of  time  and  at  a  paca  appropriate 
toyotrr  Me. 

(g)  Okxr  adofescmts  (age  10  to 
attainment  of  age  M}.  (1)  Descriptive 
infomwtion  aboirt  your  activities  of 
daily  living  wiO  tell  us  about  the  nature 
and  ago  appropfiatemesa  of  your 
activities  with  respect  to  your  cognitive 
Amctibning.  communicative  functioning, 
motor  functioning,  social  functioning, 
personal/behavioral  ftmctioning.  and 
your  concentration,  persistence  and 
pace  in  school  or  work-related  activities. 

(2)  As  yoB  approach  adulthood  (i.e., 
beginning  »i  about  age  18]  we  wiB 
consider  some  of  yow  school  activities 
as  evidence  of  yom  ability  to  function  in 
a  fob  setting.  For  example,  we  will 
consider  y«w  abilHy  to  understand, 
carry  out.  and  renenber  short 
iflstnictions  and  work-like  procedures  in 
^  classroom  as  evidence  of  jroor 
abihty  to  do  these  things  in  a  job.  We 
will  consider  your  abflity  to  maintain 
attention  for  extended  periods  of  time 
and  to  sustain  an  ordinary  daily  routine 
withont  special  supervision  as  evidence 
of  jroar  abiKty  to  do  these  things  in  a 
job.  We  will  consider  your  ability  to 
deal  with  authority  figures  and  to  follow 
directions  in  school,  responding 
appropriately  to  correction  or  criticism. 
as  an  indication  of  yourabihty  to  deal 
with  supervision  on  a  job.  We  will 
consider  your  ability  to  regulate  your 
mood  and  behavior  in  various  school 
settings  as  some  indication  of  your 
ability  to  deal  vritfa  change  hi  a  work 
setting.  We  will  consider  your  abiUty  to 
engage  far  physhai  activities  both  fai  and 
out  of  school  as  it  relates  to  your  ability 
to  perform  the  physical  demands  of 
work.  We  wiff  also  consider  whether 
you  have  acquired  any  skills  ftom 
specific  vocational  education  and 
whether  yon  have  pursued  any  part-time 
or  stay-fn-school  employment 

(3}  lif  you  are  worltfng  or  have  worked. 
we  wiH  evalnatv  such  things  as:  the 
physical  activitfes  in  which  you  are 
engaged  on  the  job;  die  regularity  and 
punctuality  of  ]rotir  attendance;  your 
ability  to  ftrikmrdiiTUtloas  and  deal 
with  supervisors,  and  your  ability  to 
work  independently  and  to  deal  with 
others  fai  your  job. 

15.  A  new  f  416.924d  is  added  to  read 
as  followa: 


(a)  General.  When  we  do  an 
individualtzed  functional  assessment, 
we  will  consider  OH  factors  that  are 
relevant  to  the  eraluation  of  die  efHects 
of  3rour  iinpaiimewl(sl  on  yonr 
functioning,  such  as  the  effects  of  your 


medications,  the  setting  in  which  you 
live,  your  need  for  assistive  devices,  and 
your  functioning  in  school.  Therefore, 
when  we  assess  the  e^ect  of  your 
impairment(8]  on  your  fiinctioning.  we 
will  consider  all  evidence  from  medical 
and  nonmedical  sources — such  as  your 
parents,  teachers,  and  other  people  who 
know  you— that  can  help  us  to 
understand  how  your  impairmentfsl 
a^ects  your  ability  to  function.  Some  of 
the  factors  we  will  consider  include,  but 
are  not  limited  to.  the  factors  in 
paragraphs  (b)  through  (g}  of  tliis 
section. 

(b)  CSuvaic  illness.  If  yoa  require 
repeated  hospitalizations  or  frequent 
outpatient  care  with  supportive  therapy 
for  a  chronic  impairment(s),  we  will 
consider  this  need  for  treatment  a*  a 
factor  in  our  determination  of  your 
overall  abiUty  to  function.  If  your 
hospitalizations  are  so  long  or  so 
frequent  that  they  interfere  with  your 
overall  functioning  on  a  longitudinal 
basis,  or  your  outpatient  care 
significandy  interferes  with  your  daily 
activities  (either  because  of  its 
frequency,  its  ejects  on  your 
functioning,  or  both),  we  may  find  that 
you  are  disabled  because  of  yotir  need 
for.  or  the  level  of.  treatment  for  ygur 
chronic  illness. 

(c)  Effects  of  medication.  We  will 
consider  the  dfects  of  medication  on 
your  ^raptoms,  signs,  and  laboratory 
findings,  including  your  ability  to 
hmctkMi.  Aldiougfa  medications  may 
control  the  most  obvious  manifestations 
of  your  eondttion(s);  they  any  or  may 
not  a&ect  die  functional  limitation* 
imposed  by  your  impainnent(s).  If  your 
symptoms  or  signs  are  reduced  by 
medications,  we  will  consider  whether 
you  have  any  functional  Hndtations 
which  may  nevertheleso  persist,  even  if 
there  is  apparent  fanprovewent  from  the 
medications.  We  will  also  connder 
whether  your  medications  create  any 
side  effects  which  cans*  or  contribute  to 
yov  functional  limitations. 

(d)  Effects  of  structured  orhigfdy 
supportive  settings.  Children  with 
severe  impairments  may  s^rend  much  of 
their  time  in  structured  or  highly 
supportive  settings.  A  structured  or 
highly  supportive  setting  may  be  your 
own  home,  in  which  family  members 
make  extraordinary  adjustments  to 
accommodate  your  impairments:  or  your 
classroom  at  school,  whether  a  regular 
class  in  which  yoo  are  accommodated, 
or  a  special  classroom  for  children  with 
similar  needs;  or  a  residential  facility  or 
school  where  you  live  for  a  period  of 
time.  Children  with  chronic  hnpairments 
also  commonly  have  dieir  fives 
structued  in  such  a  way  as  to  minimize 
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stress  and  reduce  their  symptoms  or 
signs,  and  may  be  relatively  free  of 
obvious  symptoms  or  signs  of 
impairment;  others  may  continue  to 
have  persistent  pain,  fatigue,  decreased 
energy,  or  other  symptoms  or  signs, 
though  at  a  lesser  level  of  severity.  Such 
children  may  be  more  impaired  in  their 
overall  ability  to  function  in  an  age- 
appropriate  manner  than  their 
symptoms  and  signs  would  indicate. 
Therefore,  if  your  symptoms  or  signs  are 
controlled  or  reduced  by  the 
environment  in  which  you  live,  we  will 
conisider  your  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate  manner 
outside  of  this  highly  structiu-ed  setting. 

(e)  Adaptations.  We  will  consider  the 
nature  and  extent  of  any  other 
adaptations  that  are  made  for  you  in 
order  to  enable  you  to  function.  Such 
adaptations  may  include  assistive 
devices.  appUances,  or  technology. 
Some  adaptive  devices  are  relatively 
unobtrusive  and  may  increase  or  restore 
functioning;  examples  of  such  devices 
may  include  eyeglasses,  hearing  aids, 
ankle-foot  orthoses,  and  hand  or  foot 
splints.  Others  may  be  less  effective  or 
may  impose  additional  limitations  that 
interfere  with  performance  of  age- 
appropriate  activities  (e.g.,  specially 
adapted  or  custom-made  tools,  utensils, 
or  support  for  self-care  activities  such  as 
bathing,  feeding,  toileting,  dressing,  and 
sleeping).  When  we  evaluate  your 
overall  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate  manner 
with  an  adaptive  device  or  other 
adaptation,  we  will  consider  such  things 
as  the  degree  to  which  the  adaptation 
enables  you  to  function  and  any 
additional  limitations  caused  by  the 
adaptation. 

(f)  Multidisciplinary  therapy.  You 
may  need  fi^quent  and  ongoing  therapy 
from  more  than  one  kind  of  health  care 
professional  in  order  to  maintain  or 
improve  your  functional  status.  We  call 
this  multidisciplinary  therapy,  and  it 
may  include  occupational,  physical,  or 
speech  and  language  therapy,  special 
nursing  services,  psychotherapy,  or 
psychosocial  counseling.  Frequent  and 
continuous  therapy,  although  intended 
to  Improve  your  fimctioning.  may  also 
interfere  significandy  in  your 
opportunities  to  engage  in.  and  sustain, 
age-appropriate  activities.  If  you  receive 
such  therapy  at  school  during  a  normal 
school  day.  it  may  or  may  not  interfere 
significantly  with  your  doing  age- 
appropriate  activities.  If  you  must 
frequently  interrupt  your  activities  at 
school  or  at  home  in  order  to  go  for 
therapy,  these  interruptions  may 


interfere  with  your  development  and 
age-appropriate  functioning.  When  we 
determine  whether  you  have  an 
impairment(s)  of  comparable  severity  to 
an  impairment(8)  that  would  disable  an 
adult,  we  will  consider  the  frequency  of 
any  multidisciplinary  therapy  that  you 
must  have,  how  long  you  have  needed 
the  therapy  or  will  need  the  therapy, 
and  the  extent  to  which  it  interferes 
with  your  age-appropriate  functioning. 

(g)  School  attendance.  (1)  School 
records  and  information  from  people  at 
school  who  know  you  or  who  have 
examined  you.  such  as  teachers  and 
school  psychologists,  psychiatrists,  or 
therapists,  may  be  important  sources  of 
information  about  your  impairment(s) 
and  its  effect  on  your  ability  to  function. 
If  you  attend  school,  we  will  consider 
this  evidence. 

(2)  The  fact  that  you  are  able  to  attend 
school  will  not.  in  itself,  be  an  indication 
that  you  are  not  disabled.  We  will 
consider  the  circumstances  of  your 
school  attendance,  such  as  your  ability 
to  function  independently  in  a  classroom 
setting  in  an  age-appropriate  manner. 
Likewise,  the  fact  that  you  are  in  a 
special  education  classroom  setting,  or 
that  you  are  not  in  such  a  setting,  will 
not  in  itself  establish  your  actual 
limitations  or  abiUties.  We  will  consider 
the  fact  of  such  placement  or  lack  of 
placement  in  the  context  of  the 
remainder  of  the  evidence  in  your  case 
record. 

(3)  However,  if  you  are  unable  to 
attend  school  on  a  regular  basis  because 
of  your  impairment(s),  we  will  consider 
this  when  we  determine  whether  you 
are  able  to  function  in  an  age- 
appropriate  manner. 

(h)  Treatment  and  intervention,  in 
general.  With  adequate  treatment  or 
intervention,  some  children  not  only 
have  their  symptoms  and  signs  reduced, 
but  also  return  to  or  achieve  a  level  of 
functioning  that  is  consistent  with  the 
norms  for  their  age.  We  will,  therefore, 
evaluate  the  effects  of  your  treatment  or 
intervention  to  determine  the  actual 
outcome  of  the  treatment  or  intervention 
in  your  particular  case. 

16.  A  new  S  416.924e  is  added  to  read 
as  follows: 

§  416,924a    GuideNnaatordatanninlng 
disabttlty  using  th*  IndivMuaUzad  functtonal 
aasassmanL 

(a)  General.  The  guidelines  in  this 
section  are  provided  as  a  framework  for 
deciding  whether  a  child  who  has  a 
severe  impairment(8)  that  does  not  meet 
or  equal  the  listings  nevertheless  has  an 
impairment(s)  that  is  of  comparable 
severity  to  one  that  would  disable  an 
adult,  and  is,  therefore,  disabled.  The 
guidelines  illusfrate  a  level  of 


impairment  severity  that  is  generally, 
though  not  invariably,  sufficient  to 
establish  comparable  severity;  i.e.,  to 
establish  that  there  is  an  impairment  or 
combination  of  impairments  that  so 
limits  your  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate  manner 
that  the  resulting  functional  limitations 
are  comparable  to  those  that  would 
disable  an  adult.  The  examples  in  this 
section  are  only  guidelines  to  illustrate 
severity  and  are  not  all-inclusive  rules. 
The  determination  of  your  claim  is 
based  on  all  relevant  evidence  in  the 
case  record,  using  the  principles  and 
guidance  in  S§  416.924  through  4ie.924d 
on  a  case-by-case  basis. 

(b)  How  we  describe  functional 
limitations.  The  terms  used  in  this 
section  to  describe  functional  severity  of 
both  physical  and  mental  impairments 
employ  as  a  frame  of  reference  the 
terminology  and  definitions  in  the 
childhood  mental  listings  in  112.00  of  the 
Listing  of  Impairments  of  appendix  1  to 
subpart  P  of  part  404  of  this  chapter. 
Hence,  the  examples  of  "moderate"  and 
other  impairments  are  derived  from  a 
comparison  with  the  "marked"  levels  of 
functional  limitation  in  the  listings.  As  in 
those  listings,  "marked"  and  "moderate" 
are  not  the  number  of  activities  or 
functions  which  are  restricted,  but  the 
overall  degree  of  restriction  or 
combination  of  restrictions.  A  marked  or 
moderate  limitation  may  arise  when 
several  activities  or  functions  are 
impaired  or  even  when  only  one  is 
impaired. 

(1)  If  you  are  a  younger  child,  from 
birth  to  the  attainment  of  age  3,  your 
functional  limitations  will  generally  be 
described  in  the  examples  in  terms  of  a 
developmental  delay,  or  the  fraction  or 
percentage  of  your  chronological  age 
that  represents  the  levels  of  your 
functioning;  e.g.,  three-fourths  of 
chronological  age.  If  you  are  functioning 
in  one  of  the  domains  or  behaviors 
described  for  your  age  in  §  416.924c  at 
more  than  one-half,  but  not  more  than 
two-thirds,  of  your  chronological  age, 
you  are  said  to  have  a  marked 
impairment  If  you  are  functioning  in  one 
of  the  domains  or  behaviors  described 
for  your'age  in  S  416.924c  at  more  than 
two-thirds,  but  not  more  than  three- 
fourths  of  your  chronological  age,  we 
describe  your  impairment  as  moderate. 

(2)  If  you  are  an  older  child  or  young 
adolescent  from  age  3  to  the  attainment 
of  age  18,  your  impairment(s)  will 
generally  be  described  in  the  examples 
in  terms  of  specific  kinds  of  age- 
appropriate  activities,  functional 
abilities,  or  abnormal  behaviors. 
Although  it  is  sometimes  appropriate  to 
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evaluate  severity  in  this  age  group  in  the 
same  terms  as  are  used  in  paragraph 
(b](lj  of  this  section,  which  describes 
moderate  limitation  of  hmctioning  in 
terms  of  a  level  that  is  more  than  two- 
thirds  but  no!  mote  than  three-fourths  of 
a  child's  chronological  age.  the  Met  a 
child  becomes,  the  lees  precise  are  the 
means  of  determining  this  kind  of 
profile.  TTie  spectrum  of  limitations  that 
may  constitute  "Moderate"  impairment 
in  this  age  group  ranges  from  limitations 
that  may  be  dose  to  the  "marked"  level 
in  severity  to  Kmitations  that  may  be 
dose  to  the  "mild"  level  and,  thus, 
considerably  less  Itmfting.  Use  of  the 
examples  as  guides  in  the  evaluation  of 
older  children  and  young  adolescents, 
therefore,  requires  careful  evaluation 
and  judgment  in  each  individual  case, 
taking  into  acooimt  die  child's  age  (as 
explained  in  1 410.924bJ  and  all  odier 
relevant  fecton  described  in  9  i  410.924 
throng  41S.924d 

(3]  If  you  are  an  older  adolescent, 
aged  16  to  the  attainment  of  age  18. 
functional  Itmitationa  are  generally 
evaluated  in  terms  of  physical  and 
mental  activities  that  are  the  same  as,  or 
similar  to.  activities  of  young  adults. 
Hence,  the  guidance  and  examples  in 
paragraph  ^  of  this  section  focus  on 
physical  abilities  (exertional  and 
nonexertionaQ  and  mental  abilities 
assodated  widi  work  activities,  as 
described  in  SS  416.921. 416.945.  and 
416.967.  However,  assessment  of  an 
older  adolescent's  abilities  and 
limitations  is  to  be  made  in  an  age- 
appropriate  context  as  demonstrated  by 
performance  in  school,  work,  and  other 
relevant  settings. 

[cj  How  we  evaluate  children  from 
birth  to  attainment  of  age  18. — (1}  Young 
children  (birth  to  attainment  of  age  3J.  U 
you  are  a  newborn  or  young  infant  [birth 
to  the  attainment  of  age  11,  we  evaluate 
the  severity  of  your  in^;)airment[s]  with 
respect  to  four  developmental  domains 
(cogm'tive,  communicative,  motor,  and 
social  development!  and  your 
responsiveness  to  stimulL  tf  you  are  an 
older  infant  or  toddler  (age  1  to  the 
attainment  of  age  i\,  we  evaluate  the 
severity  of  your  impairmentCs]  with 
respect  to  five  developmental  domains 
(cognitive,  communicative,  motor,  social, 
and  personal/behavioral  development). 
(See  (  4ie.9Z4c  (bl  and  (c)  for 
descriptions  of  die  domains  and 
behaviors  appropriate  to  each  age 
group.)  Our  evaluation  of  severity  is 
based  on  comparison  with  the 
descriptor*  cl  functional  severity  in 
Listings  mm-tlZtZ  (or  childhood 
mental  disorders:  Failure  to  achieve 
development  of  no  more  than  one-half 
your  chronological  age  in  a  single 


domain,  or  of  ao  more  thaa  two-tkirda 
your  chconohgical  age  in.  two  domains 
represents  Bsting-Ievel  severity. 
Exan^iles  of  when  we  will  aenerally  find 
comparable  severity  (aa  d^ned  in  (a)  of 
this  sectioi^  and.  tluia,  find  you  disabled 
include  the  following: 

(i)  You  are  functioning  in  one  domain 
(e.g,  motor  development)  at  a  level  that 
is  mora  than  ona-faial£  but  not  more  than 
two-thiida  of  the  nonnal  agB-8pi»opriate 
level  for  a  child  your  age  and  yon  are 
functioning  in  another  duaaia  (e.g., 
communicativa)  at  a  level  that  ia  atore 
thaa  two4hirda  but  not  more  than  three- 
fourtha  of  the  BMmal  a^-aniropciata 
level  {or  a  child  yoia  age;  or 

(ii)  Yoa  are  fnacHoaing  in  three 
doBiaina  (e.g..  cogaitive.  motar.  and 
social  development)  at  a  level  diat  ia 
more  than  two-thirds,  but  no*  more  than 
three-fourths  ol  the  normal  age- 
appnqaiate  level  for  a  child  your  age. 

(2)  OMer  childrem  aad  yvang 
adolescents,  age  3  to  attainiaeni  of  age 
20.  lfyaaareHi.thioagegnnip.we 
•valoate  the  severity  of  yoor 
impainnant(s)  with  respect  to  five 
functianal  firanains  (cognitive, 
conmmnicative.  owtor.  sodaU  and 
peraonal/bdiaviaral  function),  and  your 
concentiatfoiv  persiatence,  and  pace  in 
die  completian  of  age-appropriate  tasks. 
(See  1 416Ja4c  (d)  through  (f)  tot 
descriptloiia  of  the  domains  and 
behavtoia  appnqinata  to  this  aige  ^oup.) 
The  level  of  severity  illustrating  die  term 
"moderate,"  and  the  overeD  level  ol 
diaabiKty  at  lese  th«i  the  Heting  level, 
■re  based  on  comparison  with  die 
listing-level  requirement  for  moriced 
impairment  in  two  donoine,  as 
described  in  112.00C  of  the  Listing  of 
Impairments  in  appendix  1  of  snbpart  P 
of  the  Regulations  part  404  of  this 
chapter.  In  the  caso  of  preschoolere  (age 
9  to  the  attainment  of  age  6],  it  may  be 
appropriate  to  evaluate  the  level  of 
severity  in  tenns  of  derelopinental  age, 
aa  in  yoiaiger  children.  Examples  of 
when  we  wifi  generally  find  comparable 
severity  md,  thua,  find  yon  cBsaUed 
indude  the  feUowing: 

(i]  You  are  functtotdng  at  die  msriced 
level  in  one  domaai  (e.g^  in  die  domain 
of  social  functioning,  you  are  generally 
unable  to  maintain  age-appropriate 
relstionshipa  with  peers  and  adults,  with 
frequent  serious  confTicts  with  youx 
family,  dassmates,  and  teachers)  and 
you  are  functioning  at  the  moderate 
level  in  another  domain  (e.g„  in  the 
domain  of  personal/behavioral 
functioning,  you  are  frequently  unable 
adequately  to  poform  mafor  age- 
appropriate  activities  of  daily  Uving]:  or 

(ii)  You  are  functioning  at  the 
moderate  level  in  three  domains  (e.g..  in 


cognitive  ftmrHnntng  yo«hava  a  valid 
full  scale  IQ  of  74;  in  social  hawtioning, 
you  have  limited  aga-appK^idata 
relationship*  vnth  peers  and  adults,  with 
occaaional  aerioua  conflicts  with  family, 
clasamates,  teachers,  and  others;  and 
with  respect  to  concentration, 
persistenca  and  pace.  yo«  are  frequenUy 
unable  to  complete  age-apprt^ate 
complex  tasks,  and  occaaionaily  unable 
to  perform  simple  age-^>propriatc  tasks 
adequately). 

(dj  How  we  evcduate  severity  for 
aider  adolescents,  from  age  16  to 
attainment  of  age  1&— (1)  Geaeral  Aa 
we  eiqilain  in  1 416J>24c(g).  children 
aged  16  to  Ig  are  closely  approaching 
adulthood  and  can  be  evaiusted  in 
terms  that  are  the  same  as,  or  similar  to, 
those  used  for  the  evaluation  of  the 
youngest  flf^'itU-  Children  i|i  this  age 
range  who  do  not  have  impairm^it- 
related  limttatinn*  are  ordinarily 
expected  to  be  able  to  do  the  kinds  of 
physical  and  mental  activities  expected 
of  individuals  who  are  at  least  18  years 
old. 

fi)  The  discussions  in  this  section  are 
predicated  on  the  foregoing  prindples. 
They  describe  limitations  of  physical 
and  mental  functions  that  are  associated 
with,  or  related  to,  functions  in  the 
workplace,  as  demonstrated  by  a  child's 
performance  of  aga-^quropriate 
activities  in  age-appropriate  contexts, 
such  as  school,  part-time  or  full-tiraa 
work,  vocational  programs,  and 
organized  activities.  (See,  also^ 
S  4ie.924c(g).) 

(ii)  As  in  the  examples  for  younger 
children,  the  guidance  for  evaluating 
older  adolescents  is  not  intended  to  be 
all-indusive,  or  a  standard  by  which  all 
cases  must  be  judged.  Each  case  must 
be  evaluated  on  its  own  merits  using  the 
principles  and  guidelines  of  all  of  the 
regulations  addressing  chil^Mod 
disability. 

(2)  Mental  functions.  We  will  consider 
your  mental  capacities  to  perform  on  a 
sustained  boats  (ia.,  ft  hoars  a  day,  5 
days  a  week)  the  general  kinds  of 
mental  activities  that  we  evaluate  for 
adults.  We  will  consider  such  things  aa 
your  ability  to  understand,  carry  out. 
and  remember  simple  instrnctions;  to 
maintain  attention  for  extended  perioda 
of  time;  to  use  judgment;  to  make  simple 
decisions;  to  take  necessary  safety 
precautions;  to  respond  appropriately  to 
smiervision  and  peers  (Oig.,  by  being 
able  to  accept  instructions  and  criticism, 
by  not  requiring  spedal  supervision,  and 
by  not  being  undidy  distracted  by  your 
peers  or  unduly  distracting  to  thaax  in  a 
school  or  work  setting);  and  dealing 
with  changes  in  your  routine  school  or 
work  setting.  (S^  also  (  41&924c(g}-> 
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(3)  Physical  functions.  When  we 
evaluate  the  impact  of  your 
impairment(8)  on  yoxa  abiHty  to  function 
in  an  age-appropriate  manner,  we  will 
consider  yoor  physical  capadty  to 
perform  on  a  snstained  basis  (i.e.,  B 
hours  a  day,  5  days  a  week)  the  types 
and  ranges  of  exertional  and 
non^xertional  activities  that  we 
evaluate  for  adults;  e.g.,  sitting,  standing, 
walking,  hfhng,  carrying,  pushing, 
pulling,  reaching,  handling, 
nmniiMilating,  seeing,  hearing,  and 
speaking.  (See,  also  f  4ie.924c(g).) 

(4)  Evaluation.  If  an  individualized 
functional  assessment  shows  that  you 
experience  a  substantial  loss  or  defidt 
of  capadty  to  perform  the  age- 
appropriate  mental  or  physical  activities 
described,  we  will  find  that  yoor 
impairment(s)  seriously  interferes  with 
your  ability  to  function  independently, 
appr(^riately,  and  efiectively  in  an  a^ 
appropriate  manner,  and  that  it  has 
substantially  reduced  your  ability  to 
acqaire  the  skills  needed  to  assume 
roles  reasonably  expected  of  adults. 
Therefore,  we  will  conclude  that  you 
have  an  impainnent(s)  diat  is 
comparable  in  severity  to  an  impairment 
that  would  disable  an  adult,  and  that 
you  are  disabled. 

,  17.  Section  416.S26  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

S  416.926    MadTcal  e<|uivalenc«  for  adults. 
18.  A  new  1 416.g26a  is  added  to  read 
as  follows: 

y  4  i6.v26a   EqunfBffBfice  for  cnndren. 

(a)  General.  If  you  are  a  child  and  you 
do  not  have  an  impairment  that  meets 
the  requirements  of  a  bsting,  we  will 
determine  whether  you  have  an 
impairment  or  combination  of 
impairments  that  is  equivalent  in 
severity  to  any  bsted  impairment  in 
appendix  1  of  subpart  P  of  part  404,  as 
set  fordi  in  this  section.  While  all 
possible  impairments  are  not  addressed 
widiin  the  Listing  of  Impairments,  within 
the  listed  impairments  are  all  the 
physical  and  mental  functional 
limitations,  i.e.,  what  a  child  cannot  do 
as  a  result  of  an  impairment  that  are 
considered  severe  enough  to  prevent  a 
child  from  functioning  independently, 
appropriatdy,  and  effectrvdy  in  an  age- 
appropriate  manner.  We  wiH  compare 
the  symptoms,  signs,  and  laboratory 
findings  about  your  impairment(s). 
inclu(hng,  where  appropriate,  any 
functional  limitations  ^at  result  fitim 
your  medically  determinable 
impairment(s),  with  die  corresponding 
criteria  shown  for  any  listed 
impairment  When  we  make  an 
equivalence  dedsion,  we  will  consider 


all  relevant  evidence  in  your  case 
record. 

(b)  How  we  determine  the 
equivalence  of  impairments  for 
children.  Equivalence  can  be  found  in 
three  ways; 

(1)  If  you  have  an  impairment  that  is 
described  in  the  Listing  of  Impairments 
in  Appendix  1  of  Subpart  P  of  Part  404, 
but: 

(i)  You  do  not  exhibit  one  or  more  of 
the  medical  findings  specified  in  the 
particular  listing,  or 

(ii)  You  exhibit  all  of  the  medical 
findings,  but  one  or  more  of  the  findings 
is  not  as  severe  as  spedfied  in  the  ■ 
listing. 

we  will  nevertheless  find  that  your 
impairment  is  equivalent  to  dtat  listing  if 
you  have  other  medical  findings  related 
to  your  impairramt  that  are  at  least  of 
equal  medical  significance. 

(2)  If  you  have  an  impairment  that  is 
not  described  in  die  Listing  of 
Impairments  in  appendix  1,  or  you  have 
a  combination  of  impairments,  no  one  of 
which  meets  or  is  equivalent  to  a  listing, 
we  will  compare  your  medical  findings 
with  those  for  closely  analogous  listed 
impairments.  If  the  findings  assodated 
with  your  impairment(s)  are  at  least  of 
equal  medical  significance  to  those  of  a 
listed  impairment  we  will  find  that  your 
impairment(s)  is  equivalent  to  the 
analogous  listing. 

(3)  If  we  cannot  find  equivalence 
under  either  of  die  foregoing  provisions, 
we  will  assess  the  overall  functional 
limitations  that  resuh  from  your 
impairment(s),  i.e.,  what  you  cannot  do 
because  of  your  impairment(8).  We  will 
compare  the  functional  limitation(s) 
resulting  from  jrour  impainnent(s)  with 
the  functional  consequences  of  any 
listed  impairment  which  includes  the 
same  functional  limitations.  If  the 
functional  limitation(8)  resulting  from 
your  iinpairmeiit(s]  is  the  same  as  the 
disabling  functional  consequences  of  a 
listed  impairment  we  will  find  that  your 
impairmentts)  is  equivalent  to  that  listed 
impairment  When  we  make  a 
determination  or  dedsion  using  this  rule, 
the  primary  focus  wiB  be  on  the 
disabling  consequences  of  your 
impairmentfs),  as  long  as  there  is  a 
direct  medically  determinable  cause  for 
these  consequences. 

(c)  Responsibility  for  determining 
equivalence.  In  cases  wdiere  the  State 
agency  or  odier  designee  makes  the 
initial  or  reconsideration  disability 
determination,  a  State  agency  staff 
medical  or  psychological  consultant  or 
odier  designee  of  die  Secretary  (see 

9  416.1016)  has  die  overall  responsibility 
for  determining  equivalence.  For  cases 
in  the  (fisabdity  hearing  process,  the 


responsibility  for  determining 
equivalence  rests  with  dther  the 
disability  hearing  officer  or,  if  the 
disability  hearing  officer's  reconsidererf 
determination  is  changed  under 
S  416.1418,  with  die  Associate 
Commissioner  for  Disability  or  his  or  her 
delegate.  For  cases  at  the 
Administrative  Law  Judge  hearing  or 
Appeals  Council  level,  the  responsibility 
for  dedding  equivalence  rests  with  the 
Administrative  Law  Judge  or  Appeals 
Council. 

(d)  Examples  of  impairments  of 
children  that  are  functionally  equivalent 
to  the  listings.  The  following  are  some 
examples  of  consequences  of 
impairments  diat  are  functionally 
equivalent  to  Hsted  impairments.  The 
consequences  of  each  child's 
impairments  must  be  assessed  to 
determine  whether  they  are  functionally 
equivalent  to  those  of  a  listed 
iB^)ai^neat  and  should  not  be  limited  to 
the  examples  below. 

(1)  Documented  need  for  major  organ 
transplant  (e.g.,  heart  liver). 

(2)  Any  condition  that  is  disabling  at 
the  time  (A  onset  requiring  a  series  of 
staged  sitfgical  procedures  within  12 
months  after  onset  as  a  life-saving 
measure  or  for  salvage  or  restoration  of 
function,  and  such  major  function  is  not 
restored  or  is  not  expected  to  be 
restored  within  12  months  after  onset  of 
the  condition. 

(3)  Daily  need  for  a  life-sustaining 
device  (e.g.,  mechanical  ventilation),  at 
home  or  elsewhere,  lasting  or  expected 
to  last  12  months. 

(4)  Complete  inability  to  stand  and 
walk. 

(5)  Marked  inability  to  stand  and 
walk;  e.g..  ambulation  possible  only  with 
obligatory  bilateral  upper  limb 
assistance. 

(6)  Complete  inability  to  perform  self- 
care  skills. 

(7)  Marked  restriction  of  age- 
appropriate  activities  of  daily  living  and 
marked  difficulties  in  maintaining  age- 
appropriate  sodal  functioning, 

(8)  Impairment  causing  complete 
inability  to  function  independently 
outside  the  area  of  one's  home  within 
age-appropriate  norms. 

(9)  Requirement  for  24-hour-a-day 
supervision  for  medical  or  behavioral 
reasons,  lasting  or  expected  to  last  12 
months. 

(10)  Premature  infants  (i.e..  37  weeks 
or  less)  weighing  less  than  1200  grams  at 
birth,  until  attainment  of  1  year  of  age. 

(11)  Premature  infants  weighing  at 
least  1200  but  less  than  2000  grams  at 
birdi  and  who  are  at  least  4  weeks  small 
for  gestational  age,  until  attainment  of  1 
year  of  age. 
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(12)  In  an  infant  who  has  not  attained 
age  1  year,  any  physical  disorder  that 
satisfies  the  requirements  of  Listing 
112.12. 

(13)  Major  congenital  organ 
dysfunction  (e.g.,  congenital  heart 
disease)  which  could  be  expected  to 
result  in  death  within  the  first  year  of 
life  without  surgical  correction,  until 
attainment  of  1  year  of  age. 

(14)  Tracheostomy  in  a  child  who  has 
not  attained  age  3. 

(15)  Cross  microcephaly  of  greater 
than  3  standard  deviations. 

19.  Section  416.994(c)  is  removed. 
Section  4ie.994(d)  is  redesignated  as 
i  416.994(c).  The  section  heading  of 
i  416.994.  and  the  text  of  {  416.994(a). 
f  416.994(b)(4)(ii),  and  redesignated 
(  416.994(c]  are  revised  to  read  as 
follows: 

f41S.M4    tkM»  w*  wH  daeid*  mhUlhm 


(a)  General.  There  is  a  statutory 
requirement  that,  if  you  are  entitled  to 
disability  benefits,  your  continued 
entitlement  to  such  benefits  must  be 
reviewed  periodically.  Our  rules  for 
deciding  whether  your  disability 
continues  are  set  forth  in  paragraph  (b) 
of  this  section.  Additional  rules  apply  if 
you  were  found  disabled  under  a  State 
plan,  as  set  forth  in  paragraph  (c)  of  this 
section. 

•  *        •        •       • 

(b)  Disabled  persona  age  18  or  over 
(adults). 

•  •        •        •        • 

(4)  Second  group  of  exceptions  to 
medical  improvement 

•  •        •        •        • 

(ii)  You  do  not  cooperate  with  us.  If 
there  is  a  question  about  whether  you 
continue  to  be  disabled  and  we  ask  you 
to  give  us  medical  or  other  evidence  or 
to  go  for  a  physical  or  mental 
examination  by  a  certain  date,  we  will 
find  that  your  disability  has  ended  if  you 
fail,  without  good  cause,  to  do  what  we 
ask.  Section  416.1411  discusses  how  we 
will  decide  whether  you  have  good 
cause  for  failure  to  cooperate.  *  *  * 

•  *        *        *        * 

(c)  Persona  who  were  found  diaabled 
under  a  State  plan.  If  you  became 
entitled  to  beneBts  because  you  were 
found  to  be  disabled  under  a  State  plan, 
we  will  first  evaluate  your 
impairment(s)  under  the  rules  explained 
In  paragraph  (b)  of  this  section.  We  will 
apply  the  same  steps  as  described  in 
paragraph  (b)  of  this  section  to  the  last 
decision  granting  or  affirming 
entitlement  to  benefits  under  the  State 
plan.  If  we  are  not  able  to  find  that  your 
disabibty  continues  on  the  basis  of  these 


rules,  we  will  then  evaluate  your 
impairment(s)  under  the  appropriate 
State  plan.  If  we  are  not  able  to  find  that 
your  disability  continues  under  these 
State  plan  criteria,  we  will  find  that  your 
disability  ends.  Disability  will  be  found 
to  end  the  month  the  evidence  shows 
that  you  are  no  longer  disabled  under 
the  criteria  in  paragraph  (b)  of  this  ' 
section  (or  appropriate  State  plan 
criteria),  subject  to  the  rules  set  out  in 
paragraph  (b)(6)  of  this  section. 

20.  A  new  9  416.994a  is  added  to  read 
as  follows: 

{416.994s    How  ws  WW  oecMs  wtwtiMr 
your  disability  oontinuos  or  snds.  dissbiod 


(a)  Evaluation  of  continuing 
disability,  in  general.  There  is  a 
statutory  requirement  that,  if  you  are 
eligible  for  disability  benefits  as  a 
disabled  child,  your  continued  eligibility 
for  such  benefits  must  be  reviewed 
periodically.  There  are  a  number  of 
factors  we  consider  when  we  decide 
whether  your  disabiUty  continues. 

(1)  If  your  current  impairment(s)  does 
not  meet  or  equal  any  current  listing,  we 
determine  whether  there  has  been  any 
medical  improvement  in  your 
impainnent(s)  that  is  "related  to  the 
ability  to  work."  i.e..  your  ability  to 
function  Independently,  appropriately, 
and  effectively  in  an  age-appropriate 
manner.  (We  define  the  term  "medical 
improvement"  in  paragraph  (c).  We 
define  the  term  "related  to  the  abiUty  to 
work"  as  it  applies  to  children  in 
paragraph  (dj.)  If  there  has  not  been  any 
medical  improvement  in  your 
impairment(s),  or  if  the  medical 
improvement  is  not  related  to  the  ability 
to  work,  we  will  generally  find  that  your 
disability  continues;  there  are 
exceptions  to  this  general  rule,  which 
we  describe  in  paragraphs  (f)  and  (g).  If 
there  has  been  medical  improvement 
related  to  the  ability  to  work,  or  when 
certain  exceptions  apply,  we  will 
determine  whether  you  are  ciurently 
disabled  under  the  rules  in  {{  416.924 
through  416.924e.  Even  where  medical 
improvement  related  to  your  ability  to 
work  or  an  exception  applies,  in  most 
cases,  we  will  find  that  your  disability 
has  ended  only  if  we  also  find  that  you 
are  not  currently  disabled. 

(2)  Oiu'  determinations  and  decisions 
under  this  section  will  be  made  on  a 
neutral  basis,  without  any  initial 
inference  as  to  the  presence  or  absence 
of  disability  being  drawn  from  the  fact 
that  you  have  been  previously  found 
disabled.  We  will  consider  all  evidence 
you  submit,  as  well  as  all  evidence  we 
obtain  from  your  treating  physician(s) 
and  other  medical  and  nonmedical 
sources.  What  constitutes  "evidence" 


and  oiu"  procedures  for  obtaining  it  are 
set  out  in  Sfi  416.912  through  416.918. 
Our  determination  regardiJEig  whether 
your  disability  continues  will  be  made 
on  the  basis  of  the  weight  of  the 
evidence. 

(b)  Sequence  of  evaluation.  To  assure 
that  disabiUty  reviews  are  carried  out  in 
a  uniform  manner,  that  decisions  of 
continuing  disability  can  be  made  in  the 
most  expeditious  and  administratively 
efficient  way,  and  that  any  decisions  to 
stop  disability  benefits  are  made 
objectively,  neutrally,  and  are  fully 
dociunented.  we  follow  specific  steps  in 
determining  whether  your  disability 
continues.  If  we  can  make  a  favorable 
determination  or  decision  at  any  point  in 
the  sequence,  we  do  not  review  further. 
The  steps  are: 

(1)  Do  you  have  an  impairmentfs)  that 
meets  or  equals  the  severity  of  any 
impairment  listed  in  appendix  1  of 
subpart  P  of  part  404  of  this  chapter?  If 
you  have  an  impairment  that  meets  a 
current  Usting,  or  an  impairment  or 
combination  of  impairments  that  is  of 
equivalent  severity  to  a  current  listing. 
we  will  find  that  your  disability 
continues.  For  oxa  rules  on  how  we 
determine  whether  impairments  meet  or 
are  equivalent  to  listiiigs,  see  \\  416.92$ 
and  416.926. 

(2)  Has  there  been  medical 
improvement  in  your  condition(s)?\i 
you  do  not  have  an  impairment(8]  that 
meets  or  is  equivalent  to  any  current 
listing  we  will  determine  whether  there 
has  been  medical  improvement  in  your 
impairment(8)  since  our  most  recent 
favorable  determination  or  decision. 
(The  term  "medical  improvement"  is 
defined  in  paragraph  (c).)  If  there  has 
been  medical  improvement,  as  shown  by 
a  decrease  in  the  medical  severity  of 
your  impairment(s).  we  will  proceed  to 
the  next  step.  If  there  has  been  no 
decrease  in  the  medical  severity  of  your 
impairment(8).  we  will  find  that  your 
disabiUty  continues,  unless  one  of  the 
exceptions  to  medical  improvement . 
described  in  (f)  or  (g)  appUes. 

(i)  If  one  of  the  first  group  of 
exceptions  to  medical  improvement 
applies,  we  will  proceed  to  step  4. 

(u)  If  one  of  the  second  group  of 
exceptions  to  medical  improvement 
applies,  we  may  find  that  your  disability 
has  ended. 

(3)  If  there  has  been  medical 
improvement,  ia  it  related  to  the  ability 
to  M^orA/*  If  there  has  been  medical 
improvement  in  your  impairment(s),  we 
will  determine  whether  your  medical 
improvement  is  related  to  the  abiUty  to 
work,  as  defined  for  children  in  (d).  If  it 
is,  we  wiU  proceed  to  the  next  step.  If 
the  medical  improvement  of  your 
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impainnent(s)  is  not  related  to  the 
abiUty  to  work,  we  will  find  that  your 
disability  continues,  unless  one  of  the 
exceptions  to  medical  improvement 
desci  ibed  in  (f)  or  (g)  ai^Ues. 

(i)  If  one  of  the  fest  group  of 
excepbons  to  medical  improvement 
amiUes,  we  will  {woceed  to  the  next 
step. 

(ii)  If  one  of  the  second  group  of 
exceptions  to  medical  improvement 
applies,  we  may  find  that  your  disabiUty 
has  ended. 

(4)  Do  you  have  a  severe  impairment 
or  combination  of  impairments?  If  there 
has  been  medical  improvesient  in  your 
impainnent(s)  related  to  the  abiUty  to 
work,  ot  if  one  of  the  first  group  ef 
exceptions  applies,  we  wiU  determine 
whether  your  current  impairment(s)  is 
severe,  as  defined  in  S  416.924(d).  If  your 
impairment(8)  is  not  severe,  we  wUl  find 
that  your  disability  has  ended.  If  your 
impainnent(s)  is  severe,  we  wiU  proceed 
to  the  last  stepu 

(5)  Are  you  currently  disabled?  In 
connection  with  our  determination  that 
there  has  been  medical  improvement  in 
your  impairment(8]  related  to  the  abiUty 
to  work,  or  if  one  of  the  first  groi^)  of 
exceptions  appUes,  and  you  have  a 
severe  impairment  or  combination  of 
impairments,  we  will  do  an 
individuaUzed  functional  assessment  of 
the  impact  of  your  impairment{s)  on 
your  overaU  abiUty  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner.  (See  (  416.924a.)  We  wiU  use 
this  individualized  fiuictional 
assessment  to  decide  whether  you  are 
currently  disabled;  that  is,  whether  you 
have  an  impairment(s)  of  comparable 
severity  to  an  hnpairment  that  would 
prevent  an  adult  from  engaging  in 
substantial  gainful  activity.  We  will 
apply  the  roles  and  guidelines  governing 
the  last  step  of  the  childhood  sequential 
evaluation  process  for  initial  claims  in 

S  §  416.924  throu^  4ie.924e.  If  you  are 
currently  disabled,  your  eligibility  will 
continue.  If  you  are  not  currently 
disabled,  your  eligibiUty  for  disabiUty 
benefits  wiU  end. 

(c)  What  we  mean  by  medical 
improvement.  Medical  improvement  is 
any  decrease  in  the  medical  severity  of 
your  impairment(8]  which  was  present 
at  the  time  of  the  most  recent  favorable 
decision  that  you  were  disabled  ot 
continued  to  be  disabled.  A 
determination  that  there  has  been  a 
decrease  in  medical  severity  must  be 
based  on  changes  (improvement)  in  the 
83rmptoms,  signs,  or  laboratory  findings 
associated  with  your  impairmentfs). 

(1)  The  most  recent  favorable  decision 
is  the  latest  final  determination  or 
decision  invoKing  a  consideration  of  the 


medical  evidence  and  wither  you  were 
disabled  or  continued  to  be  disabled. 

(2)  The  terms  "symptoms,"  "signs." 
and  'laboratory  findings"  are  defined  in 
1 416.928.  For  diildren,  our  definitions  of 
the  terms  "symptoms,"  "signs,"  and 
"laboratory  findings"  may  include  any 
abnormaUties  of  physical  and  mental 
functioning  that  we  used  in  making  our 
most  recent  favorable  decision. 

(3)  Some  impairments  are  subject  to 
temporary  remissions,  which  can  give 
the  appearance  of  medical  improvement 
when  in  fact  there  has  been  none.  If  you 
have  the  kind  of  impairment  that  is 
subject  to  temporary  remissions,  we  will 
be  cckreful  to  consi(kr  the  longitudinal 
history  of  the  impairment,  including  the 
occurrence  of  prior  remissions  and 
pro9f>ects  for  fiiture  worsenings,  when 
we  decide  whether  there  has  been 
medical  improvemeoL  Improvements 
that  are  only  temporary  will  not  warrant 
a  finding  of  medical  improvement 

(4)  If  we  find  that  there  has  been 
improvement  in  your  symptoms,  signs, 
or  laboratory  findings,  we  wiU  find  that 
medical  improvement  has  occurred  and 
proceed  to  determine  whether  the 
medical  improvement  is  related  to  your 
abiUty  to  work. 

(d)  What  we  mean  by  medical 
improvement  related  to  the  ability  to 
work.  For  a  child,  we  say  that  medical 
improvement  is  related  to  the  abiUty  to 
work  when  there  has  been  an  increase 
in  the  abiUty  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner.  Hence,  if  your 
impairmentfs)  has  medicaUy  improved 
as  defined  in  (c),  but  your  abiUty  to 
function  in  an  age-appropriate  manner 
has  not  increased,  we  will  find  that  your 
medical  improvement  is  not  related  to 
your  abiUty  to  work.  A  determinati'on 
that  diere  has  been  medical 
improvement  related  to  your  ability  to 
work  does  not  necessarily  mean  that  we 
wiU  find  that  your  disability  has  ended. 
We  must  also  show  that  your  are  not 
currently  disabled  using  rules  governing 
severity  and  the  last  step  of  the 
childhood  sequential  evaluation  process 
for  initial  claims  in  §  S  416.924  through 
416.924e.  We  determine  whether 
medical  improvement  is  related  to  the 
abiUty  to  work  as  follows: 

(1)  Previous  decision  based  on  a 
finding  that  your  impairment(s)  met  or 
equaled  a  listing,  (i)  We  do  not  consider 
whether  your  impairmentis)  has 
medically  improved  until  we  have 
decided  that  you  do  not  have  an 
impairment(s)  that  meets  or  equals  a 
current  Usting.  If  our  most  recent 
favorable  decision  was  based  on  a 
finding  that  your  impainiisnt(s)  met  or 
equaled  in  severity  a  listing  that  is  in  our 
current  Listing  of  fmpairments  and  your 


impairmentfs)  no  longer  meets  or  equals 
that  listing,  we  will  find  at  this  step  that 
your  medical  improvement  was  related 
to  your  ability  to  work.  We  will  do  an 
individualized  functional  assessment 
and  proceed  to  determine  whether  yon 
are  currently  disabled  or  whether  one  of 
the  exceptions  applies,  as  set  forth  in 
paragraph  (b)(5)  of  this  section. 

(it)  If  oiu-  most  recent  favorable 
decision  was  based  on  a  finding  that 
your  impairmentfs)  met  or  equaled  a 
listing  that  is  no  longer  in  the  Listing  of 
Impairments  or  that  has  since  been 
revised,  we  will  consider  whether  your 
impairment(s)  continues  to  meet  or 
equal  that  prior  Usting  at  this  step.  If 
your  impairmentfs)  continues  to  meet  or 
equal  the  prior  listing,  we  wiU  find  that 
your  disability  continues,  even  though 
your  impairment(s]  does  not  meet  or 
equal  any  current  listing.  If  your 
impairment  does  not  meet  or  equal  the 
prior  Hsting,  we  will  find  that  your 
medical  improvement  was  related  to 
your  ability  to  work.  We  will  do  an 
individuaUzed  functional  assessment 
and  proceed  to  determine  whether  you 
are  currently  disabled  or  whether  one  of 
the  exceptions  applies,  as  set  forth  in 
paragraph  (b)(5)  of  this  section. 

(2)  Previous  decision  based  on  an 
individualized  functional  assessment  If 
our  most  recent  favorable  decision  was 
based  on  an  individuaUzed  functional 
assessment,  we  wiH  do  a  new 
individualized  functional  assessment 
based  on  the  previously  existing 
impairments.  However,  the  new 
individualized  functional  assessment 
will  be  based  on  those  functions  that  are 
appropriate  to  your  current  age. 

(i)  We  will  use  this  assessment  to 
determine  whether  there  has  been  an 
increase  in  your  ability  to  function  in  an 
age-appropriate  manner  since  our  most 
recent  favorable  decision  by  comparing 
our  current  assessment  with  the 
assessment  we  made  at  the  time  of  the 
most  recent  favorable  decision. 

(ii)  We  will  not  generally  do  a  new 
individualized  functional  assessment  for 
the  time  of  the  most  recent  favorable 
decision;  we  will  use  the  assessment  we 
made  at  the  time  of  the  last  decision. 
However,  if  the  most  recent  favorable 
decision  was  based  on  an  indi\idu8iized 
functional  assessment  and  we  do  not 
have  that  assessment  (for  example, 
because  it  is  missing  from  your  file),  we 
will  have  to  reconstruct  the  assessment. 
We  will  do  this  by  assuming  that  you 
had  the  maximum  functional  abilities 
consistent  with  a  decision  of  allowance 
or  continuance  at  the  time  of  the  most 
recent  favorable  decision. 

(iii)  If  there  has  been  improvci.icnt  in 
your  age-appropriate  fimctioning,  we 
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will  find  that  your  medical  improvement 
is  related  to  the  ability  to  work,  and 
proceed  to  determine  whether  you  are 
currently  disabled  or  whether  one  of  the 
exceptions  applies,  as  set  forth  in 
paragraph  (bj(5]  of  this  section. 

(e)  Prior  file  cannot  be  located.  If  we 
cannot  locate  your  prior  file,  we  will 
first  determine  whether  you  are 
currently  disabled  under  the  sequence 
set  forth  in  {  416.924.  (In  this  way,  we 
will  determine  that  your  benefits 
continue  at  the  earliest  time  without 
reconstructing  prior  evidence.)  If  so, 
your  benefits  will  continue  unless  one  of 
the  second  group  of  exceptions  applies 
(see  paragraph  (g)  of  this  section).  If  not, 
we  will  determine  whether  an  attempt 
should  be  made  to  reconstruct  those 
portions  of  the  missing  file  that  were 
relevant  to  our  most  recent  favorable 
decision  (e.g.,  school  records,  medical 
evidence  from  treating  sources,  and  the 
results  of  consultative  examinations). 
This  determination  will  consider  the 
potential  availability  of  old  records  in 
light  of  their  age,  whether  the  source  of 
the  evidence  is  still  in  operation,  and 
whether  reconstruction  efforts  will  yield 
a  complete  record  of  the  basis  for  the 
most  recent  favorable  decision.  If 
relevant  parts  of  the  prior  record  are  not 
reconstructed,  either  because  we  decide 
not  to  attempt  reconstruction  or  because 
our  efforts  failed,  we  will  not  find  that 
you  have  medically  improved. The 
doctmientation  of  your  current 
impairmentfs)  will  provide  a  basis  for 
any  future  reviews.  If  the  missing  file  is 
later  found,  it  may  serve  as  a  basis  for 
reopening  any  determination  or  decision 
under  this  section,  in  accordance  with 

S  416.1488. 

(f)  First  group  of  exceptions  to 
medical  improvement  The  law  provides 
certain  limited  situations  when  your 
disabiUty  can  be  found  to  have  ended 
even  though  medical  improvement  has 
not  occurred,  if  your  impairment(8)  is  no 
longer  of  comparable  severity  to  any 
impairment(s]  that  would  make  an  adult 
disabled.  These  exceptions  to  medical 
improvement  are  intended  to  provide  a 
way  of  finding  that  a  person  is  no  longer 
disabled  in  those  limited  situations 
where,  even  though  there  has  been  no 
decrease  in  severity  of  the 
impairment(8).  evidence  shows  that  the 
person  should  no  longer  be  considered 
disabled  or  never  should  have  been 
considered  disabled.  If  one  of  these 
exceptions  applies,  we  must  also  show 
that  your  impairment(8)  is  now  no  longer 
of  comparable  severity  to  any 
impainnent(s]  that  would  disable  an 
adult  before  we  can  find  you  are  no 
longer  disabled,  taking  all  your  current 
impairments  into  accoimt  not  just  those 


that  existed  at  the  time  of  our  most 
recent  favorable  decision.  As  part  of  the 
review  process,  you  will  be  asked  about 
any  medical  or  vocational  therapy  you 
received  or  are  receiving.  Your  answers 
and  the  evidence  gathered  as  a  result,  as 
well  as  all  other  evidence,  will  serve  as 
the  basis  for  the  finding  that  an 
exception  applies. 

(1)  Substantial  evidence  shows  that 
you  are  the  beneficiary  of  advances  in 
medical  or  vocational  therapy  or 
technology  (related  to  your  ability  to 
work).  Advances  in  medical  or 
vocational  therapy  or  technology  are 
improvements  in  treatment  or 
rehabilitative  methods  which  have 
reduced  the  severity  of  your 
impairment(s).  We  will  apply  this 
exception  when  substantial  evidence 
shows  that  you  have  been  the 
beneficiary  of  services  which  reflect 
these  advances  and  they  have  favorably 
affected  the  severity  of  your  impairment 
or  your  ability  to  function  in  an  age- 
appropriate  manner.  This  decision  will 
be  based  on  new  medical  evidence  and 
a  new  individualized  functional 
assessment.  (See  S  416.924a.)  This 
exception  does  not  apply  if  you  are 
eligible  to  receive  special  Supplemental 
Security  Income  cash  benefits,  as 
explained  in  S  416.261.  In  many 
instances,  an  advanced  medical  therapy 
or  technology  will  result  in  a  decrease  in 
severity  as  shown  by  symptoms,  signs, 
and  laboratory  findings  which  will  meet 
the  definition  of  medical  improvement 
This  exception  should,  therefore,  have 
limited  application. 

(2)  Substantial  evidence  shows  that 
you  have  undergone  vocational  therapy 
(related  to  your  ability  to  work). 
Vocational  therapy  (related  to  your 
abihty  to  work]  may  include,  but  is  not 
limited  to,  education,  training,  or  work 
experience  that  improves  your  ability  to 
meet  the  vocational  requirements  of 
jobs.  This  decision  will  be  based  on 
substantial  evidence  which  includes 
new  medical  evidence  and  a  new 
individualized  functional  assessment 
(See  S  416.924a.)  This  exception  does  not 
apply  if  you  are  eligible  to  receive 
special  Supplemental  Seciuity  Income 
cash  benefits,  as  explained  in  9  416.261. 
If  at  the  time  of  our  review,  you  have  not 
completed  vocational  therapy  which 
could  affect  the  continuance  of  your 
disability,  we  will  review  your  claim 
upon  completion  of  the  therapy. 

(3)  Substantial  evidence  shows  that, 
based  on  new  or  improved  diagnostic  or 
evaluative  techniques,  your 
impairment(8)  is  not  as  disabling  as  it 
was  considered  to  be  at  the  time  of  the 
most  recent  favorable  decision. 
Changing  methodologies  and  advances 


in  medical  and  other  diagnostic  or 
evaluative  techniques  have  given  rise  to, 
and  will  continue  to  give  rise  to, 
improved  methods  for  determining  the 
causes  of  (i.e.,  diagnosing]  and 
measuring  and  documenting  the  effects 
of  various  impairments  on  children  and 
their  functioning.  Where,  by  such  new  or 
improved  methods,  substantial  evidence 
shows  that  your  impairment(s)  is  not  as 
severe  as  was  determined  at  the  time  of 
our  most  recent  favorable  decision,  such 
evidence  may  serve  as  a  basis  for  a 
finding  that  you  are  no  longer  disabled, 
provided  that  you  do  not  currently  have 
an  impairment(8)  that  is  of  comparable 
severity  to  an  impairment(s)  that  would 
disable  an  adult.  In  order  to  be  used 
under  this  exception,  however,  the  new 
or  improved  techniques  must  have 
become  generally  available  after  the 
date  of  our  most  recent  favorable 
decision. 

(i)  How  we  will  determine  which 
methods  are  new  or  improved 
techniques  and  when  they  become 
generally  available.  New  or  improved 
diagnostic  techniques  or  evaluations 
will  come  to  our  attention  by  several 
methods.  In  reviewing  cases,  we  often 
become  aware  of  new  techniques  when 
their  results  are  presented  as  evidence. 
Such  techniques  and  evaluations  are 
also  discussed  and  acknowledged  in 
medical  literature  by  medical 
professional  groups  and  other 
governmental  entities.  Through  these 
sources,  we  develop  listings  of  new 
techniques  and  when  they  become 
generally  available.  For  example,  we 
will  consult  the  Health  Care  Financing 
Administration  for  its  experience 
regarding  when  a  technique  is 
recognized  for  payment  under  Medicare 
and  when  they  began  paying  for  the 
technique. 

(ii)  How  you  will  know  which 
methods  are  new  or  improved 
techniques  and  when  they  become 
generally  available.  We  will  let  you 
know  which  methods  we  consider  to  be 
new  or  improved  techniques  and  when 
they  become  available  through  two 
vehicles. 

(A)  Some  of  the  future  changes  in  the 
Listing  of  Impairments  in  appendix  1  of 
subpart  P  of  part  404  of  this  chapter  will 
be  based  on  new  or  improved  diagnostic 
or  evaluative  techniques.  Such  listings 
changes  will  clearly  state  this  fact  as 
they  are  published  as  Notices  of 
Proposed  Rulemaking  and  the  new  or 
improved  technique  will  be  considered 
generally  available  as  of  the  date  of  the 
final  publication  of  that  particular  listing 
in  the  Federal  Register. 

(B)  From  time  to  time,  we  will  publish 
in  the  Federal  Register  cumulative  lists 
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of  new  or  approved  diagnostic 
techniques  or  evaluations  that  have 
been  in  use  since  1970,  how  they 
changed  the  evaluation  of  the  applicable 
impairment  and  the  month  and  year 
they  became  generally  available.  We 
will  include  any  changes  in  the  Listing 
of  Impairments  published  in  the  Code  of 
Federal  Regulations  since  1970  that  are 
reflective  of  new  or  improved 
techniques.  We  will  not  process  any 
cases  under  this  exception  using  a  new 
or  improved  diagnostic  technique  that 
we  have  not  included  in  a  published 
notice  until  we  have  published  an 
updated  cumulative  list.  The  period 
between  publications  will  be 
determined  by  the  volume  of  changes 
needed. 

(4)  Substantial  evidence  demonstrates 
that  any  prior  disability  decision  was  in 
error.  We  will  apply  the  exception  to 
medical  improvement  based  on  error  if 
substantial  evidence  (which  may  be 
evidence  on  the  record  at  the  time  any 
prior  determination  or  decision  of  the 
entitlement  to  benefits  based  on 
disability  was  made,  or  newly  obtained 
evidence  which  relates  to  that 
determination  or  decision]  demonstrates 
that  a  prior  determination  or  decision  (of 
allowance  or  continuance]  was  in  error. 
A  prior  determination  or  decision  will 
be  found  in  error  only  if: 

(i)  Substantial  evidence  shows  on  its 
face  that  the  determination  or  decision 
in  question  should  not  have  been  made 
(e.g.,  the  evidence  in  your  file,  such  as 
pulmonary  function  study  values,  was 
misread,  or  an  adjudicative  standard, 
such  as  a  listing  appendix  1  of  subpart  P 
of  part  404  of  this  chapter,  was 
misapplied). 

(ii)  At  the  time  of  the  prior  evaluation, 
required  and  material  evidence  of  the 
severity  of  your  impairment(s]  was 
missing.  That  evidence  becomes 
available  upon  review,  and  substantial 
evidence  demonstrates  that  had  such 
evidence  been  present  at  the  time  of  the 
prior  determination  or  decision, 
disability  would  not  have  been  found. 

(iii)  New  substantial  evidence  that 
relates  to  the  prior  determination  or 
decision  refutes  the  conclusions  that 
were  based  upon  the  prior  evidence  at 
the  time  of  that  determination  or 
decision  (e.g.,  a  timior  thought  to  be 
malignant  was  later  shown  to  have 
actually  been  benign).  Substantial 
evidence  must  show  that,  had  the  new 
evidence  (which  relates  to  the  prior 
determination  or  decision)  been 
considered  at  the  time  of  the  prior 
determination  or  decision,  the  claim 
would  not  have  been  allowed  or 


continued.  A  substitution  of  current 
judgment  for  that  used  in  the  prior 
favorable  determination  or  decision  will 
not  be  the  basis  for  applying  this 
exception. 

(iv)  The  exception  for  error  will  not  be 
appUed  retroactively  under  the 
conditions  set  out  above  unless  the 
conditions  for  reopening  the  prior 
decision  (see  {{  416.1488  and  416.1489) 
are  met 

(g)  Second  group  of  exceptions  to 
medical  improvement.  In  addition  to  the 
first  group  of  exceptions  to  medical 
improvement  the  following  exceptions 
may  result  in  a  determination  or 
decision  that  you  are  no  longer  disabled. 
In  these  situations,  the  determination  or 
decision  will  be  made  without  a  finding 
that  you  have  demonstrated  medical 
improvement  related  to  the  abiUty  to 
work  or  that  you  are  currently  not 
disabled  under  the  rules  in  {§  416.924 
through  416.924e.  There  is  no  set  point  in 
the  continuing  disability  review 
sequence  described  in  paragraph  (b)  of 
this  section  at  which  we  must  consider 
these  exceptions;  exceptions  in  the 
second  group  may  be  considered  at  any 
point  in  the  process. 

(1)  A  prior  determination  or  decision 
was  fraudulently  obtained.  If  we  find 
that  any  prior  favorable  determination 
or  decision  was  obtained  by  fraud,  we 
may  find  that  you  are  not  disabled.  In 
addition,  we  may  reopen  your  claim 
under  the  rules  in  S  416.1488. 

(2)  You  do  not  cooperate  with  us.  If 
there  is  a  question  about  whether  you 
continue  to  be  disabled  and  we  ask  you 
to  give  us  medical  or  other  evidence  or 
to  go  for  a  physical  or  mental 
examination  by  a  certain  date,  we  will 
find  that  your  disability  has  ended  if  you 
fail,  vnthout  good  cause,  to  do  what  we 
ask.  Section  416.1411  discusses  how  we 
will  decide  whether  you  have  good 
cause  for  failure  to  cooperate.  In 
addition.  §  416.918  discusses  how  we 
decide  whether  you  have  good  cause  for 
failing  to  attend  a  consultative 
examination.  The  month  in  which  your 
disability  ends  will  be  the  first  month  in 
which  you  failed  to  do  what  we  asked. 

(3)  We  are  unable  to  find  you.  If  there 
is  a  question  about  whether  you 
continue  to  be  disabled  and  we  are 
unable  to  find  you  to  resolve  the 
question,  we  will  suspend  your 
payments.  The  month  your  payments 
are  suspended  will  be  the  first  month  in 
which  the  question  arose  and  we  could 
not  find  you. 

(4)  You  fail  to  follow  prescribed 
treatment  which  would  be  expected  to 
restore  your  ability  to  function 


independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner.  If  treatment  has  been 
prescribed  for  you  which  would  be 
expected  to  restore  your  ability  to 
function  independently,  appropriately, 
and  effectively  in  an  age-appropriate 
manner,  you  must  follow  that  treatment 
in  order  to  be  paid  benefits.  If  you  are 
not  following  that  treatment  and  you  do 
not  have  good  cause  for  failing  to  follow 
that  treatment  we  will  find  that  your 
disability  has  ended  (see  S  4ie.930(c)). 
The  month  your  disability  ends  will  be 
the  first  month  in  which  you  failed  to 
follow  the  prescribed  treatment 

(h)  The  month  in  which  we  will  find 
you  are  no  longer  disabled.  If  the 
evidence  shows  that  you  are  no  longer 
disabled,  we  will  find  that  yoiu- 
disability  ended  in  the  following 
month — 

(1)  The  month  the  evidence  shows 
that  you  are  no  longer  disabled  under 
the  rules  set  out  in  this  section,  and  you 
were  disabled  only  for  a  specified 
period  of  time  in  the  past 

(2)  The  month  the  evidence  shows 
that  you  are  no  longer  disabled  under 
the  rules  set  out  in  this  section,  but  not 
earlier  than  the  month  in  which  we  mail 
you  a  notice  saying  that  the  information 
we  have  shows  that  you  are  not 
disabled; 

(3)  The  month  in  which  you  return  to. 
or  begin,  full-time  work  with  no 
significant  medical  restrictions,  and 
adcnowledge  that  medical  improvement 
has  occurred,  and  we  expected  your 
impainnent(8)  to  improve  (see  S  416.991): 

(4)  The  first  month  in  which  you  fail 
without  good  cause  to  follow  prescribed 
treatment  when  the  rule  set  out  in 
paragraph  (g)(4]  of  this  section  applies; 

(5)  The  first  month  in  which  you  were 
told  by  your  physician  that  you  could 
retiun  to  age-appropriate  activities, 
provided  there  is  no  substantial  conflict 
between  your  physician's  and  your 
statements  regarding  your  awareness  of 
your  capacity,  and  the  earUer  date  is 
supported  by  substantial  evidence;  or 

(6)  The  first  month  in  which  you  failed 
without  good  cause  to  do  what  we 
asked,  when  the  rule  set  out  in 
paragraph  (g)(2)  of  this  section  applies. 

(i)  Before  we  stop  your  benefits.  If  we 
find  you  are  no  longer  disabled,  before 
we  stop  your  benefits,  we  will  give  you 
a  chance  to  explain  why  we  should  not 
do  so.  Subparts  M  and  N  of  this  part 
describe  your  rights  and  the  procedures 
we  will  follow. 
(PR  Doc.  91-3123  Filed  2-6-91;  11:05  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affaire 
25  CFR  Part  23 

Consultatior;  Seeslona  on  Regulatory 
Revieiona 

aqency:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  consultation  sessions. 

summary:  The  Bureau  of  Indian  Affairs 
(BIA).  Office  of  Tribal  Services,  Division 
of  Social  Services,  announces  its 
forthcoming  consultation  sessions  with 
tribal  representatives,  off-reservation 
Indian  organizations  and  other 
interested  parties  in  the  proposed 
regulatory  changes  to  25  CFR  part  23, 
the  Indian  Child  Welfare  Act  (ICWA) 
regulations  governing  the  current  grant 
process  as  authorized  under  title  II  of 
Public  Law  95-608.  the  Indian  Child 
Welfare  Act  of  1978. 
dates:  During  March  1-15, 1991,  each 
BIA  Area  Office  will  conduct 
consultation  sessions  with  Indian  tribes 
and  off-reservation  Indian  organizations 
in  their  respective  service  jurisdictions. 
For  dates,  times,  and  agenda  items  for 
the  consultation  sessions,  interested 
parties  may  contact  the  Area  Social 
Worker  at  the  locations  provided. 
AOOMESSts:  Information  on  the  location 
of  each  consultation  session  may  be 
obtained  by  contacting  the  req>ectiTe 
Area  Social  Worker. 

Location  Contact 

Aberdeen  Area:  Gerald  Gallegos.  115 
4th  Avenue,  SE.,  Aberdeen,  South 
Dakota  57401:  (605)  228-7362. 


Albuquerque  Area:  Joseph  Naranjo,  P.O. 

Box  20667,  615  First  St..  Albuqaerque. 

NM  87125:  (505)  766-3321. 
Anadarko  Area:  Jerry  Bridges,  WCD 

Office  Complex,  P.O.  Box  368, 

Anadarko,  OK  73005:  (405)  247-6673. 
Billings  Area:  Louis  Reyes,  316  North 

26th  Street.  Billings.  MT  59101:  (400) 

657-6651. 
Eastern  Area:  Evelyn  Roanhorse,  3701  N. 

Fairfax  Drive,  MS-260  Virginia 

Square.  Arlington.  VA  22201:  (703) 

235-2353. 
Juneau  Area:  Jimmie  Clemmons.  709 

West  9th  Street,  Juneau.  AK  99802- 

1219:  (907)  58ft-7628. 
Minneapolis  Area:  Rosalie  Clark. 

Chamber  of  Commerce  Bldg,  15  South 

5th  St..  6th  Fir.,  Minneapolis,  MN 

55402:  (612)  349-3615. 
Muskogee  Area:  Alice  Allen,  Old 

Federal  Building.  5th  &  South 

Okmulgee  Sts..  Muskogee.  OK  74401: 

(918)  687-2507. 
Navajo  Area:  Nancy  Evans,  P.O.  Box  M, 

Building  50.  Window  Rock.  AZ  86615: 

(602)  871-5151. 
Phoenix  Area:  Elizabeth  Blackowl.  1 

North  First  Street,  P.O.  Box  10, 

Phoenix.  AZ  85001:  (602)  379-3111. 
Portland  Area:  Robert  Carr.  The  Federal 

Building.  911  N.E..  11th  Avenue. 

Portland,  OR  97232:  (503)  231-6783. 
Sacramento  Area;  Kevin  Sanders, 

Federal  Office  Building,  2800  Cottage 

Way,  Sacramento,  CA  95825:  (916) 

978-4705. 

All  comments  must  be  submitted  in 
writing,  on  the  comment  sheets 
provided,  to  each  BIA  area  office. 
Interested  parties  who  are  unable  to 
attend  the  consultation  sessions  may 
submit  their  written  comments  by  close 


of  business.  April.  1991,  to  the  Office  of 
the  Assistant  Secretary — Indian  Affairs, 
BIA.  1849  C  St..  NW..  Washington,  DC 
20240-0001.  Comments  received  after 
April  1, 1991  will  not  be  considered  for 
the  Notice  of  Proposed  Rulemaking. 

KM  FURTHER  INFORMATtON  CONTACT: 

David  Hickman,  Chief,  Division  of 
Social  Services,  BIA,  1849  C  St..  NW.. 
room  310  SIB,  Washington.  DC  20240. 
(202)  208-2721;  or  (202)  208-2536. 

SUPPLEMENTARY  INFORMATION:  In 

response  to  recommendations  solicited 
during  1990  from  Inidan  tribes  and 
organizations  on  the  current  ICWA 
grant  process,  the  proposed  regulatory 
changes  include:  (1)  Noncompetitive 
formula  grants/contracts  for  federally 
recognized  Indian  tribes;  (2)  provisions 
for  off-reservation  ICWA  programs  to  be 
reviewed  and  scored  competitively 
through  a  centrahzed  process;  and,  (3) 
funding  distribution  formulas  and 
appeals  processes  for  all  ICWA 
programs.  Comments  soUcited  during 
these  consultation  sessions  will  be 
incorporated  into  a  Notice  of  Proposed 
Rulemaking  to  be  published  October 
1901. 

A  draft  of  the  proposed  regulations 
will  be  distributed  to  all  BLA  Area 
Social  Workers,  tribal  leaders,  and 
program  directors  after  February  8, 1991 
and  will  be  available  to  all  interested 
parties  upon  request  from  the  BIA  area 
offices. 

Datad  February  9, 1991. 
RonalEdan, 

Director,  Office  of  Tribal  Services. 
(FR  Doc.  91-3083  Filed  2-8-91:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
(CTOA  No:  14.201] 

Sdwol  Dropout  Demonttration 
Aiatatanco  Proflrain 

action:  Correction:  notice  inviting 
applications  for  new  awards  for  fiscal 
year  (FY)  1991. 


n  This  notice  corrects  an  error 
made  in  the  application  notice  published 
in  the  Federal  Register  on  February  4, 
1991  (56  FR  4364).  The  notice  published 
on  February  4, 1991  is  an  application 
package  and  was  intended  to  contain  all 
of  the  forms  needed  to  apply  for  a  grant 


under  the  School  Dropout 
Demonstration  Assistance  program. 
However,  two  of  the  forms  were 
inadvertently  omitted  from  the  notice. 
Applicants  are  to  include  these 
additional  forms,  titled  "Standard  Form- 
LLL  'Disclosure  of  Lobbying  Activities' 
and  Standard  Form-LLL-A  'Disclosure 
of  Lobbying  Activities  Continuation 
Sheet'  ",  together  with  the  application 
forms  published  on  February  4, 1991, 
when  applying  for  an  award  under  this 
competition. 

TON  PUflTHiR  INFORMATION  CONTACT: 

John  R.  Fiegel,  School  Dropout 
Demonstration  Assistance  Program,  U.S. 


Department  of  Education,  400  Maryland 
Avenue,  SW..  room  2049,  Washington. 
DC  20202-6439,  telephone  number  (202) 
401-1342.  Deaf  and  hearing  impaired 
individuals  may  call  Uie  Federal  Dual 
Party  Relay  Service  at  1-600-877-8339 
(in  the  Washington.  DC  area  code, 
telephone  708-9300)  between  8  a.nu  and 
7  p.m.  Eastern  time. 

Prognun  Authority:  20  U.S.C  3241 

Dated:  February  5, 1981. 

John  T.  MacDonald. 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  thit  fonn  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  tot  public  burden  disclosutc) 


014»4Mt 


b|rOM« 


1.    Type  of  Fcdcfal  ActiMi: 

□  a.  contract 
b.  grartf 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.    SCatiH  of  Federal  Action: 

r~]  s.  bidoffef/application 
' — '  b.  Mtiat  award 
c  post-mvard 


4.    Name  utd  Address  of  Reporting  Entity: 


a    Prime 


O    Subawardee 

Tier ,  if  known: 


Coitgrestional  District  if  known: 


fi.     Federal  Department/Agency: 


8.     Federal  Action  Number,  if  knoy^n: 


3.    BcportType: 

□  a.  initiai  filing 
b.  material  change 

Fo*  Material  Change  Only: 

year  quarter 

date  of  last  report  


S.    ir  Reporting  Entity  in  Na  4  is  Subawwdc*.  Enter  Name 
and  Address  of  Prime 


Congressional  District,  if  known: 


7.    Fcdctal  Program  Name/Oescfiptieas 


CFDA  Number,  if  tpplialil*: 


9.    Award  Amount  H  known: 
I 


10.  a.  Name  and  Address  of  Lobbying  Entity 
(//  individual,  last  name,  first  name,  Mlk 


Indnriduak  Performing  Services  Undudmrn  address  if 
diffuent  from  No.  lOa) 
(last  name,  first  name,  Mlh 


(»tuch  Conlinuttion  She*l(i)  Sf-Ul-A.  i(  n»c»st*iv) 


11.  Amount  of  Payment  (check  all  that  appfyh 

$  D  actual       Q  planned 


12.  Form  of  Payment  (check  all  that  apptyh 
U    a.  cash 
Q    b.  in-kind;  specify:  nature 

value    


13.  Type  of  Payment  (c/ieci  all  that  apply): 

O  a.  retainer 

D  b.  orte-time  fee 

O  c.  commission 

D  d.  corttingent  fee 

D  e.  deferred 

Q  f.  other;  spedfy:  ^^^^^^____ 


14.  Brief  Description  of  Services  Performed  or  to  be  Performed  and  Datets)  of  Service, 
or  Memberts)  contacted  for  Payment  Indicated  in  hem  It: 


indading  oKkettoL  employcetsl. 


IS.  Continuation  Shccl(s)  SF4U-A  attached:        O  Yes 


<«f»»<*  Cbniinuation  SKttHs)  SNJl'UL  Hitttttsani 


IS.  Uliwilm  ■pmi*  *«■#■  Mt  hm  b  mlt>m*>mt  kr  Mb  II  ttSC 
•I  tM  t^M  atadi  wlniiri  ««  (tend  ky  Mw  tiw  (bwv  *<im  Mm 
II  use  IISI   nik  kitaMMkon  •«  k*  iapM*4  I*  *• 


fl*  ««t  M^ukW  akdnym  rfM«  k*  wkiKi  w  «  cM  pmtfty  ai  wi  tat  atM 
S10.«M  aid  KM  MM  tfwi  |ie04H  Ibr  Mdi  iiicll  Uw*. 
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Signature:  _ 
Print  Name: 
Title  


Telephone  No.:. 


Date:. 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLl,  DISaOSURE  OF  LOBBYING  ACTTVITIES 

This  disclosure  fonnn  shaH  be  completed  t»y  the  reporting  entity,  whether  subawardee  or  prime  Federal  redpient.  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  materiaJ  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C. 
section  13S2.  The  fDing  of  a  farm  is  required  for  each  payment  or  acreement  to  make  payment  to  any  lobbying  entity  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employe*  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF-LLL-A  Continuation  Sheet  for  additional  information  if  the  space  on  the  form  is  inadequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  act^ity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
infomution  previously  reported,  enter  the  year  and  quarter  in  %vhich  the  change  occurred.  Enter  the  date  of  the  last 
previously  submined  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime 
or  subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  hjll  name,  address,  dty,  state  and 
zip  code  of  the  prime  Federal  recipient.  Include  Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational 
level  below  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  Item  1  (e.g.. 
Request  for  fVoposal  (RFP)  number;  Invitation  for  Bid  (IFB)  number  grant  announcement  number;  the  contract, 
grant,  or  loan  award  number  the  application/proposal  control  number  assigned  by  the  Federal  attencv).  Include 
prefixes,  e.g.,  "RFP-DE-90-001."  o  ,  e       / 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  awardloan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10    (a)  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 
identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  hiW  address  if  different  from  10  (a) 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Check 
all  boxes  that  apply.  If  this  is  a  material  change  report,  enter  the  cumulath«  annount  of  payment  made  or  planned 
to  be  nude.  '^ 

12  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  payment  is  made  through  an  in-kind  contribution, 
speafy  the  nature  artd  value  of  the  in-kind  payment. 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  spedfy  nature. 

14.  Provide  a  spedfic  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  the  date(s)  of  any  services  rendered.  Include  ail  preparatory  and  related  activity,  not  just  time  spent  in 
actual  conuct  with  Federal  offidals.  Identify  the  Federal  offidal(s)  or  employee<s)  contacted  or  the  officer<$), 
employee($),  or  Member<s)  of  Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF-LLL-A  Continuation  Sheet(s)  is  atUched. 

16.  The  certifying  offidal  shall  sign  and  date  the  form,  print  hitAm  name,  titie,  and  telephone  number. 


11. 


Public  reporting  burden  for  this  collection  of  information  b  estimated  to  averjge  30  minlues  per  response,  including  time  for  reviewing 

iintruction^.  tewchiog  existing  dju  sources,  gathering  and  mainutning  the  dau  needed,  and  completing  and  reviewing  the  collection  of 

infomutioo  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions 

for  reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  (0148-0046),  Washington.  D  C   20503 
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DEPARTyENT  OF  TRANSPORTATION 
federal  Aviation  Administration 
14  CFR  Parts  91  and  161 

Airport  Nolae  Control;  Meetings 

AOENCV:  Federal  Aviation 
Administration;  Transportation. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  document  announces 
three  public  meetings  pertaining  to  FAA 
rulemaking  to  implement  provisions  of 
the  Airport  and  Noise  Capacity  Act  of 
1990.  This  legislation  requires:  (1] 
Phaseout  of  Stage  2  operations 
conducted  in  the  48  contiguous  United 
States  and  the  District  of  Columbia;  (2) 
notice  of  locally  imposed  airport  noise 
and  access  restrictions  on  Stage  2 
aircraft  operations  and  prior  approval  of 
local  restrictions  on  Stage  3  aircraft 
operations;  and  (3)  issuance  of 
implementing  regulations  by  July  1. 1991. 
The  FAA  is  announcing  the  dates  and 
times  of  these  meetings  at  this  time  to 
provide  sufficient  time  for  interested 
parties  to  prepare  oral  presentations 
and  written  comments. 
DATIS:  The  public  meetings  will  be  held 
on  March  5  and  6, 1991,  in  Washington, 
DC;  March  11  and  12. 1991,  in  Chicago, 
Illinois;  and  March  14  and  15, 1991.  in 
Seattle,  Washington.  The  public  is 
advised  that  a  public  meeting  for  the 
second  date  for  each  location  will  be 
held  only  if  persons  register  in  advance 
to  comment  on  that  second  date.  If  there 
is  no  expressed  interest  to  comment  on 
the  second  date,  no  meeting  will  be  held 
on  that  date. 

AOORESStS:  The  public  meetings  will  be 
held  at  the  following  times  and 
locations: 

(1)  March  5  from  12  p.m.  to  5  p.m.  and 
7  p.m.  to  9  p.m.,  and  March  6,  if  required, 
from  9  a.m.  to  4  p.m.,  Ramada  Inn  Hotel, 
901  North  Fairfax  Street,  Alexandria, 
VA  22314. 

(2)  March  11  from  12  p.m.  to  5  p.m. 
and  7  p.m.  to  9  p.m.,  and  March  12,  if 
required,  from  9  a.m.  to  4  p.m.,  Rosemont 
O'Hare  Exposition  Center.  5555  North 
River  Road.  Rosemont.  Illinois  60018. 

(3)  March  14  from  12  p.m.  to  5  p.m. 
and  7  p.m.  to  9  p.m.,  and  March  15.  if 
required,  from  9  a.m.  to  4  p.m..  Radisson 
Hotel.  Seattle  Airport  17001  Pacific 
Highway  South.  Sfeattle.  Washington 
98188. 

Registraticn  will  begin  at  11  a.m.  on 
the  first  day  and  at  8  a.m.  on  the  second 
day  for  each  location. 
FOR  FmrfHCR  INFORMATION  CONTACT 
Requests  to  present  a  statement  at  a 
meeting  or  questions  about  the  logistics 
of  the  meetings  should  be  directed  to 


Linda  Williams,  Office  of  Rulemaking. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone:  (202) 
267-9685. 

Questions  concerning  the  subject 
matter  of  the  meetings  should  be 
directed  to: 

(1)  In  reference  to  the  phaseout  of 
Stage  2  airplanes — William  Albee. 
Office  of  Energy  and  Environment 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone:  (202) 
267-3553. 

(2)  In  reference  to  Stage  2  and  Stage  3 
restrictions — John  Rodgers,  Office  of 
Aviation  Policy  and  Plans,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone:  (202) 
267-3274. 

SUPPLEMENTARY  INFORMATION: 

Participation  at  a  Meeting 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the  public 
meetings  should  be  received  by  the  FAA 
5  days  before  each  meeting.  Such 
requests  should  be  submitted  to  the 
person  listed  above  in  the  section  titled 
"FOR  FURTHER  INFORMATION  CONTACT" 
and  should  include  a  written  summary 
of  oral  remarks  to  be  presented,  the  date 
of  the  meeting  the  requester  wishes  to 
address,  and  an  estimate  of  time  needed 
for  the  presentation.  Requests  received 
less  than  5  days  before  the  meeting  will 
be  scheduled  if  there  is  time  available 
during  the  meeting:  however,  the  names 
of  those  individuals  may  not  appear  on 
the  written  agenda.  The  FAA  will 
prepare  an  agenda  of  speakers  which 
will  be  available  at  the  meeting.  In  order 
to  accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested.  Persons  who 
are  unable  to  attend  the  meetings  may 
mail  their  comments,  in  triplicate,  to  tiie 
Federal  Aviation  Administration,  Rules 
Docket  (AGC-IO),  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Comments  may  be  inspected  at  room 
915G  between  8:30  a.m.  and  5  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays. 

Background 

On  November  5, 1990,  Congress 
passed  the  Airport  Noise  and  Capacity 
Act  of  1990  (Pub.  L  101-508, 104  Stat 
1388).  In  this  legislation,  the  Congress 
recognized  the  need  to  establish  a 
national  aviation  noise  policy.  One 
provision  of  this  legislation  prohibits  the 
operations  of  Stage  2  aircraft  to  or  from 
an  airport  in  the  48  contiguous  United 
States  and  the  District  of  Columbia  after 


December  31, 1999,  and  directs  the 
Secretary  to  establish  a  phaseout 
schedule.  Another  provision  directs  the 
Secretary  of  Transportation  to  initiate 
rulemaking  to  develop  a  national 
program  for  reviewing  airport  noise  and 
access  restrictions  on  the  operations  of 
Stage  2  and  Stage  3  aircraft.  Specific 
areas  for  consideration  for  these  two 
rulemaking  efforts  are  discussed  below. 

National  Stage  2  Phaseout 

The  legislation  directs  the  FAA  to 
establish  a  schedule  for  the  phaseout  of 
Stage  2  airplanes  based  on  an  analysis 
of  competition  and  the  impact  on 
capacity  growth,  new  entrants  into  the 
maiicet  nonhub  and  small  community 
airports,  and  of  noise  on  persons 
residing  near  airports.  The  FAA  solicits 
conmient  specifically  on  these  areas  of 
consideration. 

Locally  Imposed  Stage  2  and  Stage  3 
Restrictions 

The  legislation  requires 
establishment  by  regulation,  of  a 
national  program  for  locally  imposed 
noise  and  access  restrictions  on  Stage  2 
aircraft  operations  and  prior  approval  of 
local  restrictions  on  Stage  3  aircraft 
operations.  The  program  would  provide 
for  adequate  public  notice  and  comment 
opportunities  on  such  restrictions. 

For  Stage  2  aircraft  operations,  the 
statute  requires  that  the  airport  operato* 
proposing  a  restriction  publish  the 
proposed  noise  or  access  restriction  and 
prepare  and  make  it  available  for  public 
conmient  at  least  180  days  before  the 
effective  date  of  the  restriction,  along 
with — (1)  an  analysis  of  the  anticipated 
or  actual  costs  and  benefits  of  the 
restriction;  (2)  a  description  of 
alternative  restrictions;  and  (3)  a 
description  of  the  alternative  measures 
considered  that  do  not  involve  aircraft . 
restrictions.  The  law  also  requires  the 
airport  operator  to  prepare  a 
comparison  of  the  costs  and  benefits  of 
such  alternative  measures  to  the  costs 
and  benefits  of  the  proposed  noise  or 
access  restriction. 

For  Stage  3  aircraft  operations,  the 
statute  requires  prior  approval  by  the 
Secretary  of  Transportation  of  any  local 
noise  or  access  restriction.  The 
proponent  of  a  restriction  applying  to 
Stage  3  aircraft  operations  is  required  by 
the  statute  to  demonstrate  by 
substantial  evidence  that — (1)  the 
proposed  restriction  is  reasonable, 
nonarbitrary,  and  nondiscriminatory;  (2) 
the  proposed  restriction  does  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce;  [3]  the  proposed  restriction  is 
not  inconsistent  with  maintaining  the 
safe  and  efficient  utilization  of  the 


Federal  Register  /  Vol.  56,  No.  28  /  Monday,  February  11.  1991  /  Proposed  Rules  5577 


navigable  airspace;  (4)  the  proposed 
restriction  does  not  conflict  with  any 
existing  Federal  statute  or  regulation;  (5) 
there  has  been  an  adequate  opportunity 
for  public  comment  with  the  respect  to 
the  restriction;  and  (6)  the  proposed 
restriction  does  not  create  an  undue 
burden  on  the  national  aviation  system. 

Proposed  Rules 

The  FAA  is  drafting  proposed  rules 
for  both  the  Stage  2  phaseout  and 
locally  imposed  Stage  2  and  Stage  3 
noise  restrictions.  The  public  meetings 
will  be  rescheduled  if  publication  of 
these  proposed  rules  does  not  occur 
prior  to  the  scheduled  meeting  dates. 
Sufficient  copies  of  the  proposed  rules 
will  be  available  at  the  meetings  to 
facilitate  public  comment  on  these 
speciHc  proposals.  Time  has  been 
allotted  for  additional  written  comments 
to  be  submitted  to  the  dockets  following 
the  public  meetings.  The  publication  of 
an  NPRM  is  not  intended  to  restrict  or 
inhibit  conmients  recommending  other 
approaches.  The  final  rule  will  be  based 
on  comments  received  at  the  public 
meetings  and  the  written  comments 
submitted  to  the  docket. 

Hearing  Procedures 

The  following  procedures  are 
established  to  facilitate  the  meetings: 


1.  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  meetings.  The  meetings  will  be 
open  to  all  persons  who  have  requested 
in  advance  to  present  statements  or  who 
register  on  the  day  of  the  meeting 
subject  to  availability  of  space  in  the 
meeting  room.  The  meetings  may 
adjourn  early  if  scheduled  speakers 
complete  their  statements  in  less  time 
than  currently  is  scheduled  for  the 
meetings.  If  there  is  no  expressed 
interest  in  the  second  date  of  the  public 
meeting  for  any  location,  the  second 
date  will  be  cancelled. 

2.  Representatives  of  the  FAA  and 
Office  of  the  Secretary  of  Transportation 
(OST)  will  preside  over  the  meetings.  A 
panel  of  FAA  and  OST  personnel 
involved  in  the  regulatory  review 
process  will  be  present  at  each  hearing. 

3.  Each  meeting  will  be  recorded  by  a 
court  reporter.  A  transcript  of  the 
meetings  and  any  material  accepted  by 
the  panel  during  the  hearing  will  be 
included  in  the  public  docket.  Any 
person  who  is  interested  in  purchasing  a 
copy  of  the  transcript  should  contact  Uie 
court  reporter  directly. 

4.  The  FAA  will  review  and  consider 
all  material  presented  by  participants  at 
the  meetings.  Position  papers  or  material 
presenting  views  or  arguments  related  to 
the  discussion  topics  may  be  accepted 
at  the  discretion  of  the  presiding  officer 


and  subsequently  placed  in  the  public 
docket.  The  FAA  requests  that  persons 
participating  in  a  meeting  provide  10 
copies  of  all  materials  to  be  presented 
for  distribution  to  the  panel  members; 
other  copies  may  be  provided  to  the 
audience  at  the  discretion  of  the 
participant 

5.  Statements  made  by  members  of  the 
hearing  panel  are  intended  to  facilitate 
discussion  of  the  issues  or  to  clarify 
issues.  Any  statement  made  during  the 
meeting  by  a  member  of  the  panel  is  not 
intended  to  be,  and  should  not  be 
construed  as,  a  position  of  the  FAA  or 
OST. 

6.  The  meetings  are  designed  to  solicit 
pubhc  views  and  more  complete 
information  on  the  phaseout  of  Stage  2 
airplanes  and  Stage  2  and  Stage  3 
restrictions  at  airports.  Therefore,  the 
meetings  will  be  conducted  in  an 
informal  and  nonadversarial  manner.  No 
individual  will  be  subject  to  cross- 
examination  by  any  other  participant 
however,  panel  members  may  ask 
questions  to  clarify  a  statement  and 
ensure  a  complete  and  accurate  record. 

Issued  in  Washington,  DC  on  February  6, 
1991. 

Michael  Moffet 

Assistant  Administrator  for  Policy,  Planning, 
and  International  A  viation. 
[FR  Doc.  91-3198  Filed  ^-6-91;  2;59  pmj 
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OCPARTMENT  OF  TRANSPORTATION 

Federal  AvMlon  Adminietration 

14CFRPart«1 

[OoGlni  No.  M47t,  Nottce  Na  t1-«] 

RM2110-AOt7 

leniporary  ragm  iieauicuuiii  ai 

Areae  m  the  State  of 


r.  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NFRM). 


fi  This  document  proposes  to 
prohibit,  or  otherwise  restrict  aircraft 
overflights  of  inhabited  areas  within  a 
declared  national  disaster  area  in  the 
State  of  Hawaii.  The  proposed  rule 
would  implement  recent  legislation  that 
requires  the  FAA  to  consider  safety  and 
humanitarian  reasons  in  the  issuance  of 
temporary  flight  restrictions  within 
declared  national  disaster  areas  in  the 
State  of  Hawaii. 

DATIS:  Comments  must  be  submitted  on 
or  before  March  13, 1991. 
Aoowitaaa.  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration,  OfHce 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-10),  Docket  No.  26476,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
Comments  may  be  examined  in  Room 
915G  weekdays  between  8:30  a.m.  and  5 
p  jn..  except  on  Federal  holidays. 
FOR  RjafTNOI  MFONMATION  CONTACT 
Melodie  De  Marr,  Air  Traffic  Rules 
Branch.  ATP-23a  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone  (202)  267-9247. 

SUPVLDMNTAIIV  MPONMATWN: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Comments  should 
identify  the  regulatory  docket  or  notice 
number  and  be  submitted  in  triplicate  to 
the  Rules  Docket  address  specified 
above.  All  comments  received  on  or 
before  the  closing  date  for  comments 
specified  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposed  rulemaking.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  received  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 


report  simunarixing  each  substantive 
public  contact  with  Federal  Aviation 
Administration  (FAA)  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket  Commenters  wishing 
the  FAA  to  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 
notice  must  include  a  pre-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  Number  26476." 
The  postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center.  APA-430.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's  should 
request  from  the  above  office  a  copy  of 
Advisory  Circular  No.  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background  and  Need  for  Ridemaking 

Section  9124  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990. 
provides  in  relevant  part,  "the 
Administrator  [of  the  FAA],  for  safety 
and  humanitarian  reasons,  shall  issue 
such  regulations  as  may  be  necessary  to 
prohibit  or  otherwise  restrict  aircraft 
overflights  of  any  inhabited  area  which 
has  been  declared  a  national  disaster 
area  in  the  State  of  Hawaii"  (Pub.  L 
101-508,  November  5. 1990).  The 
legislation  was  enacted  in  response  to  ' 
problems  encoimtered  in  populated 
areas  affected  by  the  lava  flow  from  the 
Kilauea  volcano.  The  area  was  declared 
a  national  disaster  area  on  May  18, 1990. 
It  is  the  agency's  understanding  that  the 
presence  of  low  fljring  aircraft  that  were 
not  directly  involved  in  the  relief  effort 
or  associated  activities  operating  over 
affected  inhabited  areas  interfered  with 
and  endangered  those  involved  with  the 
collection  of  scientific  data  and/or 
disaster  relief  efforts  and  adversely 
affected  the  inhabitants  of  those  areas. 

Currently,  {  91.137  of  the  Federal 
Aviation  Regulations  (14  CFR  91.137) 
authorizes  the  Administrator  to 
designate  an  area  within  which  some  or 
all  flights  are  prohibited  for  reasons  of 
safety.  The  regulation  is  designed  to 
protect  persons  and  property  on  the 
surface  or  in  the  air  from  a  hazard 
associated  with  an  incident  on  the 
surface:  to  provide  a  safe  environment 


for  the  operation  of  disaster  relief 
aircraft;  and  to  prevent  an  unsafe 
congestion  of  sightseeing  and  other 
aircraft  above  an  incident  or  event 
which  may  generate  a  high  degree  of 
public  interest.  In  each  case,  the 
circumstances  supporting 
implementation  of  a  §  91.137  flight 
restriction  involve  issues  of  safety. 
Section  9124  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  is 
intended  to  cover  certain  situations  in 
the  State  of  Hawaii  that  are  not 
addressed  in  9  91.137.  Specifically,  the  - 
proposed  regulation  (14  CFR  91.138) 
would  authorize  the  Administrator  to 
consider  safety  and  humanitarian 
factors  prior  to  the  issuance  of  flight 
restrictions  over  inhabited  areas  within 
declared  national  disaster  areas  in  the 
State  of  Hawaii. 

National  disaster  areas  are  identified 
by  Presidential  declaration  following  a 
request  by  the  Governor  of  the  affected 
state.  Such  a  request  is  based  on  a 
finding  that  the  disaster  is  of  such 
severity  and  magnitude  that  effective 
response  is  beyond  the  capabilities  of 
the  state  and  the  affected  local 
governments  and  that  Federal 
assistance  is  necessary.  National 
disaster  areas  have  been  declared  on 
four  occasions  in  the  State  of  Hawaii  in 
the  ten  years  preceding  this  proposal: 

(1)  April  22. 1982  (heavy  rains  and 
flooding); 

(2)  November  27, 1982  (hurricane  Iwa): 

(3)  January  8. 1988  (severe  storms, 
mudslides,  floodhig):  and 

(4)  May  18. 1990  (Kilauea  volcano— lava 
flow.) 

Based  on  historical  data,  the  FAA 
expects  the  proposed  rule  to  be  invoked 
on  an  infrequent  basis.  Section  91.138 
would  apply  upon  the  Administrator  of 
the  FAA's  determination  if  the  affected 
inhabited  area  is  within  a  declared 
national  disaster  area  in  the  State  of 
Hawaii  and  the  Governor  of  the  State  of 
Hawaii,  or  the  Governor's  designee,  has 
forwarded  to  the  Administrator  of  the 
FAA  a  request  for  and  justification  of 
the  need  for  the  application  of  this 
regulation  for  humanitarian  reasons. 

The  regulation  as  proposed  would 
provide  for  the  operation  of  specific 
flights  within  the  affected  area  through 
coordination  with  the  official  in  charge 
of  disaster-response  activities.  Such 
flights  would  include  those  aircraft 
involved  in  collecting  scientific  data, 
carrying  accredited  news  or  media 
personnel,  or  participating  in  disaster 
relief  activities.  Aircraft  departing  from 
or  landing  at  airports  with  departure/ 
approach  procedures  that  would  cause 
them  to  fransit  the  affected  area  would 
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would  not  impose  costs  on  aircraft 
operators  or  aircraft  manufacturers  (U.S. 
or  foreign)  that  would  result  in  a 
competitive  disadvantage  to  either. 

Federalism  Implications 


be  required  to  obtain  an  appropriate  air 
traffic  control  (ATC)  clearance.  All 
other  flights  would  be  required  to 
comply  with  the  restrictions  issued  by 
the  Administrator  and  described  in  the 
NOTAM. 

Regulatory  Evaluation  Summary 

This  section  summarizes  the  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  detailed  estimates  of 
the  economic  consequences  of  this 
proposed  regulatory  action.  This 
summary  and  the  full  evaluation 
quantify,  to  the  extent  practicable, 
estimates  of  the  costs  and  benefits  to  the 
private  sector,  consumers,  and  Federal, 
state,  and  local  governments. 

Executive  Order  12291,  dated 
February  17. 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  to  modify  existing  regulations  only  if 
potential  benefits  to  society  outweigh 
potential  costs  for  each  regulatory 
change.  The  order  contains  no  express 
exception  for  regulations  directed  by 
legislation.  The  order  also  requires  \he 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly-defined 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  have  an  annual  impact  on  the 
economy  of  $100  million  or  more,  to 
have  a  major  increase  in  consumer 
costs,  to  have  a  significant  adverse 
effect  on  competition,  or  is  highly 
controversial. 

The  FAA  has  determined  that  this 
proposal  is  not  "major"  as  defined  in  the 
Executive  Order.  Therefore,  a  full 
regulatory  analysis  that  includes  the 
identification  and  evaluation  of  cost- 
reducing  alternatives  to  the  proposal  has 
not  been  prepared.  Instead,  the  Agency 
has  prepared  a  more  concise  regulatory 
evaluation  that  analyzes  only  this 
proposal  without  identifying 
alternatives.  In  addition  to  a  summary  of 
the  regulatory  evaluation,  this  section 
also  contains  an  initial  regulatory 
flexibility  determination  required  by  the 
1980  Regulatory  Flexibility  Act  (Pub.  L 
96-354)  and  an  international  trade 
impact  assessment  The  complete 
regulatory  evaluation,  which  contains 
more  detailed  economic  information 
than  this  summary  provides,  is  available 
in  the  docket 

Cost-Benefit  Analysis 

The  primary  objective  of  this 
proposed  rule  is  to  protect  victims  of 
national  disaster  areas  in  the  State  of 
Hawaii  from  aircraft  that  are  operating 
in  the  area  as  a  result  of  the  occurrence 
of  a  national  disaster.  An  examination 
of  the  costs  and  the  benefits  associated 


with  the  proposed  rule  are  presented 
below. 

Costs 

.  The  FAA  believes  that  there  would  be 
negligible  costs  associated  with 
compliance  with  the  proposed  rule. 
Because  the  proposed  rule  would  be 
invoked  only  in  the  case  of  a  declared 
national  disaster  in  the  State  of  Hawaii 
and  would  apply  only  to  those  inhabited 
areas  designated  by  the  Governor  or  the 
Governor's  representative,  the  oidy 
economic  impact  would  be  a  slight 
inconvenience  to  scenic  tour  operators 
who  want  to  operate  in  the  area  of  the 
temporary  flight  restriction.  Because 
such  occurrences  are  expected  to  be 
infrequent  and  the  restricted  areas  are 
expected  to  be  limited  in  size,  the  FAA 
believes  that  any  loss  of  business  by  the 
tour  operators  would  be  negligible. 

Benefits 

This  proposed  rule  is  expected  to 
produce  potential  benefits  in  the  form  of 
relief  fix>m  noise  and  anxiety  caused  by 
low-flying  aircraft.  Although  these 
benefits  cannot  be  quantified,  the  FAA 
believes  the  benefits  exceed  any 
possible  cost  attributed  to  the  temporary 
inconvenience  of  the  flight  restriction  for 
commercial  tour  operators.  Also,  the 
agency  notes  that  the  proposed  rule  is 
required  by  legislation,  without  regard 
to  its  cost-effectiveness. 

Initial  Regulatory  Flexibilty 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  requires  Federal  agencies  to 
review  rules  that  may  have  a 
"significant  economic  impact  on  a 
substantial  niunber  of  small  entities." 
the  FAA  has  adopted  criteria  and 
guidelines  (U.S.  Department  of 
Transportation,  FAA  Order  2100.14A) 
for  rulemaking  officials  to  apply  when 
determining  whether  a  proposed  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
small  entities  that  could  be  potentially 
affected  by  the  implementation  of  this 
proposed  rule  are  the  scenic  tour 
operators  who  own  nine  or  fewer 
aircraft. 

Because  there  would  be  negligible 
costs  associated  with  compliance  with 
this  proposed  rule,  there  would  be  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Statement 

This  proposed  rule  would  neither  have 
an  effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  would  it  have  an  effect  on 
the  sale  of  U.S.  products  or  services  in 
foreign  countries.  The  proposed  rule 


The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
govenunent  and  the  states,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various  levels 
of  government  Therefore,  in  accordance 
vtith  Executive  Order  12612,  it  is 
determined  that  this  proposal  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Environmental  Effects 

This  proposed  action  would  establish 
temporary  flight  restrictions  in 
designated  areas  for  safety  and 
hiunanitarian  reasons  and  would  curtail 
or  limit  certain  aircraft  operations 
within  the  affected  area.  As  such,  this 
proposal  would  not  establish  specific 
operating  procedures,  nor  would  it  limit 
the  operaton  of  an  aircraft  to  a  specific 
route  or  procedure.  The  designation  of 
temporary  flight  restrictions  pursuant  to 
this  proposed  action  would  be 
temporary  in  nature  and  effective  only 
for  the  time  necessary  to  protect 
inhabitants  of  an  affected  area  within  a 
declared  national  disaster  area  in  the 
State  of  Hawaii.  Air  traffic  control 
(ATC)  would  retain  the  ability  to  direct 
aircraft  through  the  affected  area  in 
accordance  with  normal  traffic  flows. 
Therefore,  this  proposal  would 
accommodate  the  operation  of  an 
aircraft  in  compliance  with  existing 
safety  and  environmental  requirements 
and  procedures  and  would  not  alter  or 
supersede  those  requirements. 

The  establishment  of  temporary  flight 
restrictions  under  the  proposed 
regulation  would  result  in  a  reduction  of 
aircraft  operations  at  low  altitudes  over 
inhabited  areas  within  a  declared 
national  disaster  area.  As  a  result  of 
these  restrictions,  the  FAA  believes  that 
the  number  of  aircraft  operations  in  the 
vicinity  of  inhabited  portions  of  national 
disaster  areas  would  be  reduced  and 
noise  levels  would  be  lower  than  would 
have  been  if  the  temporary  flight 
restrictions  were  not  in  place.  Aircraft 
operators  complying  with  the  NOTAM 
restrictions  would  not  be  routed  over 
any  particular  area  or  confined  to 
operate  within  certain  airspace.  For  the 
reasons  stated  above,  the  FAA 
concludes  that  any  action  taken  under 
this  proposed  rule  would  not 
significantly  impact  the  quality  of  the 
himian  environment  and  that  further 
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environmental  assessment  is 
unnecessary. 

Cooduaioa 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  Bndings  in 
the  Regulatory  Flexibility  Determination 
and  the  Intematiooal  Trade  Impact 
Analyais,  the  FAA  has  determined  that 
this  regulation  woulil  not  be  major  under 
Executive  Order  12291.  In  addition,  the 
FAA  certiiies  that  this  regulation  would 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  regulation  is  considered  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  28. 
1979).  A  regulatory  evaluation  of  the 
regulation,  including  a  Regulatory 
Flexibility  Determination  and 
International  Trade  Impact  Analysis, 
has  been  placed  in  the  docket.  A  copy 
may  be  obtained  by  contacting  the 
person  identified  under  "FOR 
FURTHER  INFORMATION 
CONTACT." 

List  of  Subjects  in  14  CFR  Part  91 

Aircraft  Airmen,  Aviation  safety. 

The  Propoeed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  91  of  the  Federal 
Aviation  Regulations  (14  CFR  part  91)  as 
follows: 


PART  91-OENERAL  OPERATING  AND 
FUQHT  RUUES 

1.  The  authority  citation  for  part  91  is 
revised  to  read  as  follows: 

Autliotily:  49  U.S.a  App.  1301(7).  1303, 
1344, 1348. 1352  through  1355, 1401. 1421 
through  1431. 1433, 1471. 1472, 1502. 1510, 
1522.  and  2121  through  2125;  Articles  12, 29, 
31,  and  32(a)  of  the  Convention  on 
International  Gvil  Aviation  (01  Stat.  1180);  42 
U.S.C  4321  et  aeq.;  RO.  11514;  49  U.S.C 
10e(g)  (Revised  Pub.  L  97-44a  January  12, 
1983). 

2.  Part  91  is  amended  by  adding  a  new 
S  91.138  to  subpart  B  to  read  as  follows: 


S»1.13t 


Temporary  flsM  reetrfetkMie  In 
InttteStaleof 


(a)  When  the  Administrator  has 
determined,  pursuant  to  a  request  and 
justification  provided  by  the  Governor 
of  the  State  of  Hawaii,  or  the  Governor's 
designee,  that  an  inhabited  area  within 
a  declared  national  disaster  area  in  the 
State  of  Hawaii  is  in  need  of  protection 
for  humanitarian  reasons,  the 
Administrator  will  issue  a  Notice  to 
Airmen  (NOTAM)  designating  an  area 
within  which  temporary  flight 
restrictions  shall  apply.  The 
Administrator  will  designate  the  extent 
and  duration  of  the  temporary  flight 
restrictions  necessary  to  provide  for  the 
protection  of  persons  and  property  on 
the  surface. 

(b)  When  a  NOTAM  has  been  issued 
in  accordance  with  this  section,  no 
person  may  operate  an  aircraft  within 
the  designated  airspace  unless: 


(1)  That  person  has  obtained  express 
authorization  bom  the  official  in  charge 
of  associated  emergency  or  disaster 
relief  response  activities,  and  is 
operating  the  aircraft  under  the 
conditions  of  that  authorization; 

(2)  The  aircraft  is  carrying  law 
enforcement  officials; 

(3)  The  aircraft  is  carrying  persons 
involved  in  an  emergency  or  a  legitimate 
scientific  purpose; 

(4)  The  aircraft  is  carrying  properly 
accredited  newspersons;  prior  to 
entering  the  area,  a  flight  plan  is  filed 
with  the  appropriate  FAA  or  ATC 
facility  specified  in  the  NOTAM;  and  the 
operation  is  conducted  in  compliance 
with  the  conditions  and  restrictions 
established  by  the  official  in  charge  of 
on-scene  emergency  response  activities; 
or, 

(5)  The  aircraft  is  operating  in 
accordance  with  an  ATC  clearance  or 
instruction. 

(c)  A  NOTAM  issued  under  this 
section  is  effective  for  90  days  or  until 
the  national  disaster  area  designation  is 
terminated,  whichever  comes  first, 
unless  terminated  by  notice  or  extended 
by  the  Administrator  at  the  request  of 
the  Governor  of  the  State  of  Hawaii  or 
the  Governor's  designee. 

Issued  in  Washington,  DC  on  February  8, 
1991. 
Harold  W.  Becker, 

Acting  Director.  Air  Traffic  Rules  and 

Procedures  Service. 

[FR  Doc.  91-3199  Filed  2-8-01;  3m  pm] 
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OEPAimiENT  OF  ENERGY 


Record  of  Decision;  ContbNMd 
Operation  of  K,  L,  and  P  Roactora, 
Savannah  River  SKe,  Aiken,  SO 

AOINCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Record  of  decision,  continued 
operation  of  K.  L,  and  P  Reactors  at  the 
Savannah  River  Site  (SRS),  Aiken,  South 
Carolina. 


SUMMARr  DOE  has  considered  the 
environmental  impacts,  beneflts  and 
costs,  and  institutional  and 
programmatic  needs  associated  with 
continued  operation  of  the  SRS  reactors, 
and  has  decided  that  it  will  continue  to 
operate  K  and  L  Reactors  at  SRS,  and 
will  terminate  operation  of  P  Reactor  in 
the  immediate  future  and  maintain  it  in 
cold  standby.  For  P  Reactor,  this  will 
involve  the  reactor's  defueling;  storage 
of  its  heavy  water  moderator  in  tanks  in 
the  reactor  building:  shutdown  of 
reactor  equipment  and  systems  in  a 
protected  condition  to  prevent 
deterioration:  and  maintenance  of  the 
reactor  in  a  defueled,  protected  status 
by  a  skeleton  staff,  whidi  would  permit 
any  future  decision  to  refuel  and  restart. 
Currently  committed  and  planned 
upgrade  activities  will  be  discontinued 
for  P  Reactor. 

DOE  will  proceed  with  the  safety 
upgrades  and  management  system 
improvements  currently  scheduled  for  K 
Reactor  in  its  program  to  satisfy  the 
criteria  of  the  Safety  Evaluation  Report 
(SER),  and  will  conduct  an  Operational 
ReadineM  Review  (ORR).  The 
satisfaction  of  the  SER  criteria  and 
completion  of  the  ORR  will  demonstrate 
that  the  safety  and  health  criteria  for  the 
resumption  of  production  have  been 
met  Reactor  restart  is  expected  to  be  in 
the  third  quarter  of  1991  for  K  Reactor. 
Similar  processes  for  L  Reactor  will  be 
pursued,  with  that  reactor  expected  to 
be  ready  to  resume  production  early  in 
1992.  Only  when  the  Secretary  of  Energy 
is  personally  assured  that  safety  and 
health  requirements  have  been  met  for  a 
reactor,  will  he  consider  authorizing  its 
restart. 

DOE  will  continue  to  base  its 
production  and  outage  schedules  for  K 
and  L  Reactors  on  the  need  for  nuclear 
materials  as  established  in  the  most 
recent  *'jclear  Weapons  Stockpile 
Memor.     lum  (NWSM).  DOE  will 
continue  its  interactions  with  regulatory 
agencies  to  ensure  that  actions 
implemented  in  accordance  with  this 
Record  of  Decision  and  the  ensuing 


Mitigation  Action  Plan  comply  with 
applicable  regulatory  requirements. 

roR  RWTMMI  MroRMATION  CONTACT: 
For  further  information  on  the  K,  L,  and 
P  Reactors  contact:  Craig  C  Scott 
Acting  Director,  Office  of  Savannah 
River  Restart  (DP-16),  Office  of  Defense 
Programs,  U.S.  Department  of  Energy, 
Washington.  DC  20585.  301/353-0795. 

For  further  information  on  the 
National  Environmental  Policy  Act 
(NEPA)  process  in  DOE,  contact:  Carol 
Borgstrom,  Director.  Office  of  NEPA 
Oversight  (EH-25],  Office  of 
Environment  Safety  and  Health.  U.S. 
Department  of  Energy,  Washington,  DC 
20585,  202/586-4600. 

Background 

DOE  prepared  this  Reord  of  Decision 
pursuant  to  Regulations  of  the  Council 
on  Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  the  NEPA  (40  CFR  part  1505)  and 
DOE's  Guidelines  for  Compliance  with 
NEPA  (52  FR  47662,  December  15. 1987). 
This  Record  of  Decision  is  based  on 
DOE's  Final  Environmental  Impact 
Statement  (EIS)  for  Continued  Operation 
of  K,  L,  and  P  Reactors,  SRS,  Aiken. 
South  Carolina  [DOE/EIS-0147]. 

The  SRS  is  located  in  southwestern 
South  Carolina  near  the  Savannah 
River,  which  borders  Georgia.  It 
encompasses  approximately  198,737 
acres  %vithin  the  Atlantic  Coastal  Plain. 
Since  1951,  the  SRS  has  been  a  defense 
facility  for  the  DOE  and  its  predecessor 
agencies.  The  K,  L,  and  P  Reactors  are 
located  in  the  south-central  portion  of 
the  SRS. 

On  March  21, 1989,  DOE  published  in 
the  Federal  Register  a  Notice  of  Intent  to 
prepare  an  EIS  for  the  continued 
operation  of  the  three  SRS  reactors. 
Public  scoping  meetings  were  held  in 
Savannah.  Georgia:  Columbia.  South 
Carolina:  and  Aiken,  South  Carolina,  on 
April  17, 2a  and  28, 1989,  respectively. 
On  May  11, 1990,  the  Environmental 
Protection  Agency  (EPA)  published  in 
the  Federal  Register  a  Notice  of 
AvailabOity  of  DOE's  Draft  EIS. 
indicating  that  a  public  comment  period 
would  continue  through  June  25, 1900, 
with  three  public  hearings  on  May  31. 
June  5,  and  June  8. 1990.  again  in 
Savannah,  Columbia,  and  Aikea 
respectively. 

The  Final  EIS  considered  public  and 
agency  comments,  written  and  oral, 
received  on  the  Draft  EIS.  On  November 
29, 199a  the  Secretary  of  Energy 
approved  the  Final  EIS  and  the  EPA 
published  its  Notice  of  Availability  of 
the  document  on  December  21,  igga 
following  the  distribution  of 
approximately  1,600  copies  to  Coi^ress, 


state  and  Federal  agencies,  and 
concerned  groups  and  individuals. 

In  the  preparation  of  this  Record  of 
Decision  (ROD),  DOE  also  considered 
two  comment  letters  on  the  Final  EIS. 
The  concerns  expressed  in  these  letters 
are  addressed  in  the  Final  EIS 
Comments  section  of  this  ROD. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  DOE  is  responsible 
for  developing  and  maintaining  the 
capability  to  produce  nuclear  materials 
required  for  the  defense  of  the  United 
States,  as  defined  in  the  annually 
updated  NWSM.  The  primary  use  of 
such  nuclear  materials  is  in  building  and 
maintaining  the  nation's  stockpile  of 
nuclear  weapons.  DOE  also  is 
suthorized  to  provide  nuclear  materials 
for  other  applications  as  needed. 
Two  materials  required  for  the 
production  of  nuclear  weapons,  tritium 
and  weapons-grade  plutonium.  are 
produced  through  the  irradiation  of 
target  material  in  nuclear  reactors. 
Because  tritium  decays  at  a  rate  of  5.5   ' 
percent  per  year,  it  must  be  replenished 
periodically  in  nuclear  weapons  to 
maintain  the  stockpile. 

Based  on  the  1990  NWSM,  approved 
on  July  12. 1900.  by  President  Bush.  DOE 
has  identified  the  need  to  continue  to 
produce  tritium,  but  not  weapons-grade 
plutonium.  Another  form  of  plutonium 
(isotope  Pu-238)  may  need  to  be 
produced  for  non-weapons  program 
applications,  particularly  as  an  energy 
source  for  deep  space  missions  and 
other  purposes. 

The  Final  EIS  analyzes  the  impacts  of' 
continued  operation  of  the  K.  L,  and  P 
Reactors  to  produce  nuclear  materials, 
as  required  for  the  weapons  program 
and  other  applications. 

Alternatives  Considered:  Four 
alternatives  were  considered: 

1.  Continue  to  operate  K.  L,  and  P 
Reactors  at  SRS. 

This  was  the  proposed  action  in  the 
Final  EIS.  This  alternative  also  was  the 
No  Action  Alternative  because  it 
represented  no  change  from  the  DOE 
course  of  action  at  the  time  the  Final  EIS 
was  prepared. 

Under  this  alternative.  DOE  would 
continue  to  operate  K.  L,  and  P  Reactors 
at  SRS  as  necessary  to  meet  nuclear 
material  production  requirements  (based 
primarily  on  the  annual  NWSM).  DOE 
would  schedule  production  runs  and 
outages  for  these  reactors  to  meet  the 
needs  based  on  the  then-ourent  NWSM, 
and  other  requirements  for  nuclear 
materials,  while  accommodating 
continued  implementation  of  safety  and  . 
environmental  enhancements.  Under 
this  alternative.  DOE  would  continue  to 
operate  all  three  reactors  over  a  wide 
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range  of  production  capacity  to  meet 
nuclear  materials  production  needs,  at 
least  rnitil  new  production  capabiKty  is 
established. 

This  range  of  production  capacity 
extends  from  the  operation  of  K,  L,  and 
P  Reactors  at  fall  authorized  power  to 
yield  the  maximum  production  possible, 
to  one  or  more  reactors  operating  at  less 
than  full  authorized  power  to  yield 
intermediate  production  rates,  to 
maintaining  one  or  more  reactors  in  cold 
shutdown  to  meet  nonrinel  production 
rates  or  ensoring  the  availability  of 
increased  production  capability.  This 
alternative  also  includes  placing  one  or 
more  reectms  in  cold  standby,  as 
described  in  Alternative  2.  after 
completion  of  ongoing  upgrades  and 
tests  if  requirements  can  be  met  with 
fewer  than  three  reactors  operating.  In 
any  event,  DOE  would  consider  placing 
these  reactors  in  cold  standby  after  new 
production  capabiHty  is  demonstrated. 

2.  Terminate  operation  of  one  or  two 
reactors  at  ^S  in  the  immediate  future 
and  maintain  in  cold  standby. 

Under  this  alternative,  the  non- 
terramated  reactor(s)  will  continue  to 
operate,  as  described  in  Alternative  1. 
Current  upgrade  and  modification 
activities  at  the  terminated  reactorfa) 
would  be  discontinued  in  the  immediate 
future  and  the  reactor(»)  would  be 
defueled  and  placed  ui  cold  standby. 
Cold  standby  involves:  The  defueling  of 
the  reactor(s):  storage  of  the  moderator 
in  tanks  in  the  reactor  buikling(s);  lay  up 
(i.e.,  shutdown  arrangement  in  a 
protected  condition)  of  reactor 
equipanent  and  syslons  to  prevent 
deterioratioa;  and  maintenance  in  a 
protected  status  by  a  skeletoB  staff, 
which  would  permit  the  reactors'  future 
refueling  and  restart 

3.  Terminate  operation  of  K,  L,  and  P 
Reactors  in  tlie  immediate  future  and 
maintain  in  cold  standi^. 

Under  this  alternative,  as  in 
Alternative  2,  the  reactors  would  be 
defueled  and  equipmmt  and  systems 
maintained  to  permit  futve  refueling 
and  restart 

4.  OthCT  production  options  to  K.  L, 
and  P  Reactors  operation. 

Odier  options  to  the  operation  of  K.  L, 
and  P  Reactors  include:  New  production 
reactors;  noniisnon  reactor  production 
technologies;  acquisition  of  nudear 
materials  by  such  means  as  production 
in  commerdal  nudear  reactors  and 
procurement  from  foreign  sources;  the 
operation  by  HOE  of  its  N  Reactor  at  the 
Hanford  Reservation,  KicUand, 
Washington;  its  Fast  Fhix  Test  Facility/ 
Fuel  Materials  Exanunatian  Faculty  at 
Hanford;  and  renovation  of  its  C  Reactor 
at  SRS. 


The  analyses  in  the  Firtal  BIS  showed 
that  none  of  these  options  was 
reasonable:  The  new  production 
reactors  would  not  be  available  for 
near-term  materials  production  because 
of  the  long  lead  time  required  for  their 
design  and  construction:  nonfission 
production  technologies  are  costly  and 
not  proven,  and  would  not  be  available 
in  the  short-term;  acquisition  from 
commerdal  reactors  or  abroad  would  be 
contrary  to  national  pc^ies  on 
separation  of  commercial  and  weapon 
technologies  and  on  reliance  on  foreign 
governments  for  ftese  materials;  and 
use  of  the  DOE  reactors  would  entail 
significant  technical  risk,  would  be 
costly,  and  would  not  be  available  in  the 
near-term. 

En  vinmmentally  Preferable 
Ahemative.  DOE  considers  Alternative 
3  to  be  the  enviroinnentally  preferable 
alternative.  Termmation  (rf  reactor 
operation  and  maintenance  in  cold 
standby  would  result  in  a  reduction  or 
cessation  of  the  envvonraental  effects  of 
continued  reactor  operation.  DOE  did 
not  select  the  environmentally 
preferable  alternative  because  it  does 
not  allow  DOC  to  falfill  its  misaion  to 
produce  new  nuclear  materials  as 
required. 

DedsioB 

Under  Alternative  2,  DOE  has  decided 
to  continue  to  operate  K  moA  L  Reactors 
at  its  Savannah  River  Site  near  Aiken. 
South  Cartdina.  to  ensure  die  capabihty 
to  meet  midear  material  productiaa 
requiremenis  for  the  Nation's  defense 
programs  and  to  provide  certain  nudear 
materials,  indudiiag  Ptt-238  for  power 
generators  used  in  space  missions  and 
in  terrestrial  appbcatiooa.  The  operation 
of  K  and  L  Reactors  at  SRS  would  serve 
this  purpose  at  least  imtil  rqilacement 
production  capadty  is  demonstrated.  F 
Reactor  will  be  terminated  and  placed 
in  cold  stancUiy. 

Three  combinations  of  two^reactor 
operations  were  considered.  Of  dese, 
the  environmentally  preferable 
combinatiaB  would  be  ttie  operation  of  L 
and  F  Reactors.  However,  based  on  the 
analysis  of  the  classified  appendix  to 
the  Rnal  EIS,  DOE  bas  determined  that 
tritium  production  slwald  be  resumed  as 
soon  as  possible.  The  combination  of  K 
and  L  Reactors  is  the  most  immediately 
available.  Accordingly,  it  was  decided 
to  continue  operation  of  K  and  L 
Reactors  and  terminate  F  Reactor. 
Further,  K  and  L  Reactors  arc  the  most 
similar  in  plant  layout  and  operation, 
and  the  onsite  control  room  simulator  is 
modeled  aftn^  them.  These  similarities 
offer  the  most  consistent  operatn 
training,  and  aQow  more 


interchangeability  of  reactor  <^>eratioiM 
crews. 

Upgrade  and  mocRfteation  activities  at 
P  Reactor  wiB  beg^  to  be  phased  out 
immediately.  Work  will  begia  to  place 
the  reactor  In  cxAA  standby:  The  reactor 
will  be  defueled,  the  heavy  water 
moderator  stored,  and  equipment  and 
systems  protected  ^o  prevent 
deterioration.  When  these  actions  are 
complete,  a  skeleton  staff  would  be 
organized  to  maintain  protection  of  the 
reactor,  and  to  begin  reactivation  if  the 
reactor  were  subsequently  required  for 
producing  nudear  materials.  Any  such 
activation  would  probably  take  se^'eral 
years  to  complete. 

K  and  L  Reactors  presently  use  once- 
through  secondary  cooling  water 
systems.  The  secondary  coolant  is 
pumped  from  the  Savannah  River  into 
the  reactor  area  basins,  ndiere  it  rs 
supplied  to  the  reactor  building  at  a 
constant  flow  rate  to  provide  heat 
removal  from  the  closed  loop  primary 
coolant.  In  K  Reactor,  the  secondary 
coolant  flows  into  Indian  Grave  Branch, 
a  tributary  of  Pen  Branch.  The 
secondary  coolant  from  L  Reactor  flows 
into  L  Lake,  which  discharges  into  Steel 
Creek.  Both  Pen  Branch  and  Steel  Creek 
return  their  flow  to  the  Savannah  River. 

These  discharges  have  caused 
adverse  impacts  in  Pen  Branch  and  the 
delta  area  that  it  Eeeds.  DOE  addressed 
questions  on  the  thermal  effects 
resulting  from  continued  operation  of  K 
Reactor  using  once- through  cooling  in  an 
earher  EIS  (DOE-EIS/0121].  In  the  ROD 
for  that  EIS.  DOE  committed  to  the 
construction  and  operation  of  a 
recirculating  cooling  tower  for  K- 
ReactOT  (53  FR  4203,  February  12. 198^ 
Consent  Order  64-4-W  between  the 
South  Carolina  Department  of  Health 
and  Environmental  Control  (SCDHEC) 
and  DOE  allows  the  continued  discharge 
of  thermal  effiuents  from  K  Reactor 
pending  operation  of  the  cooling  tower, 
but  no  later  than  December  31, 1902. 
DOE  will  continue  with  the  construction 
of  this  cooUng  tower,  with  its  completion 
expected  in  taid-1982. 

Under  the  current  schedule.  K  Reactor 
is  likely  to  be  authorized  for  restart 
before  the  recirculating  cooling  tower 
becmaes  operatioaal.  If  the  then-current 
NWSM  indicates  that  there  is  a  need  to 
produce  tritium,  and  the  reactor  is 
otherwise  ready  in  the  opinion  of  the 
Secretary  of  Energy.  K  Reactor  will  be 
restarted  even  thoo^  it  would  be 
environmentally  prcferatAe  to  begin 
operation  of  K  Reacts  after  tin  cooling 
tower  is  comi^eted.  In  that  case,  the 
present  intfications  are  that  K  Reactor 
would  be  ready  to  lesuane  tritimn 
prodoction  approximatdy  1  year  prior  to 
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the  completion  of  the  recirculating 
cooling  tower. 

The  temperattire  of  the  L  Reactor 
secondary  cooling  water,  and  therefore 
the  reactor's  power  level  must  be 
reduced  in  the  simuner  to  meet  the 
temperature  criteria  of  the  National 
Pollutant  Discharge  Elimination  System 
permit  for  L  Lake.  The  Final  EIS 
discusses  other  requirements  of  the 
permit  DOB  will  continue  to  operate  L 
Reactor  within  the  limits  of  its  permit 
and  plans  no  change  in  its  present 
secondary  cooling  system. 

Continued  operation  of  K  and  L 
Reactors  includes  a  range  of  power 
operations  (including  startup,  power 
ascension,  partial-power  operation,  and 
full-power  operation)  and  cold 
shutdown  conditions  (including  fueling, 
maintenance,  and  upgrading).  In 
addition,  continued  operation  includes 
the  placement  of  one  or  both  reactors  in 
cold  standby  if  the  requirements  for 
nuclear  materials  can  otherwise  be  met. 

Safety  and  Health  Considerationa.  On 
May  1. 1990,  the  Secretary  of  Energy 
stated.  "Prior  to  any  decision  to  restart 
the  three  reactors,  I  will  consider  the 
environmental  factors  assessed  in  the 
Final  Environmental  Impact  Statement 
Until  I  am  assured  that  the  environment 
safety  and  health  considerations  have 
been  satisfactorily  addressed,  I  will  not 
approve  restart  of  the  reactors  at 
Savannah  River."  The  Final  EIS 
adequately  addresses  the  environmental 
impacts  of  the  selected  alternative.  The 
safety  and  health  aspects  of  the 
operation  of  the  reactors  are  being 
addressed  in  the  SER  and  the 
forthcoming  ORR. 

The  SER  documents  the  results  of 
DOE  reviews  and  evaluations  of  topics 
that  must  be  addressed  satisfactorily 
and  resolved  before  the  DOE  can 
conclude  it  is  safe  to  restart  K  Reactor. 
Topics  include  DOE  and  operating 
contractor  management  safety  culture, 
compliance  with  DOE  orders,  quality 
assurance,  radiation  protection,  seismic 
issues,  electrical  issues,  safe  shutdown. 
fire  protection,  testing,  maintenance, 
emergency  preparedness,  and  conduct 
of  operations.  Separate  SERs  will  be 
developed  for  K  and  L  Reactors. 

The  ORR  will  be  led  by  a  senior  DOE 
manager,  and  will  be  staffed  by  senior 
safety  experts  and  technical  experts. 
The  senior  safety  experts  will  assist  in 
defining  the  issues  to  be  addressed  by 
the  technical  experts.  The  senior  safety 
experts  will  also  oversee  and  review  the 
findings  of  the  technical  experts.  Among 
the  areas  to  be  assessed  by  the  ORR 
will  be  operating  procedtues;  operator 
proficiency,  training  and  qualification; 
technical  specification  surveillance 
procedures;  records  of  tests  of  safety 


systems  and  calibration  of  related 
instruments:  modifications  of  safety- 
related  equipment  and  systems;  the 
Safety  Analysis  Report  to  ensure  it 
reflects  the  current  plant  configuration: 
and  DOE  technical  vigilance  programs. 
Separate  ORRs  covering  spedfic  safety 
objectives  will  be  conducted  for  K  and  L 
Reactors. 

The  reactors  will  be  ready  to  be 
restarted  when  the  requirements  of  the 
SER  have  been  met  by  the  operating 
contractor  and  after  the  completion  of  a 
successful  ORR.  including  correction  of 
deficiencies.  When  these  criteria  are 
met  to  the  satisfaction  of  the  Assistant 
Secretary  for  Defense  Programs,  the 
authorization  for  reactor  restart  will  be 
requested  from  the  Secretary  of  Energy. 

In  terms  of  readiness  to  resume 
production.  K  Reactor  is  several  months 
ahead  of  L  Reactor.  The  evaluations  are 
being  completed  and  the  K  Reactor  SER 
is  now  being  finalized,  with  publication 
scheduled  for  April  1991.  Any  open 
items  remaining  at  that  time  will  be 
closed  prior  to  restart.  The  K  Reactor 
ORR  will  consist  of  three  phases,  with 
the  final  recommendations  and 
associated  corrective  actions  being 
completed  prior  to  restart. 

Major  Environmental  Impacts  and 
Mitigation  Measures.  The  major  impacts 
analyzed  in  die  Final  EIS  and  DOE's 
proposed  mitigation  measures  are 
summarized  below. 

The  Final  EIS  shows  Uiat  the 
resumption  of  production  at  K  Reactor, 
before  the  projected  completion  of  the 
cooling  tower  in  mid-1992,  could 
produce  a  loss  of  previously  affected 
wetiands  forest  in  the  Pen  Branch  and 
adjacent  banks  within  the  influence  of 
the  flow  from  the  reactor.  These 
wetiands  currenUy  are  in  the  process  of 
revegetating.  This  loss  would  be  670 
acres  plus  10-12  acres  for  each  year  K 
Reactor  operates  without  the  cooling 
tow;r.  Such  wetiands  impact  would  be 
unavoidable. 

DOE  policy  is  to  preserve  and  protect 
wetiands  resources  at  SRS  in 
accordance  with  the  national  goal  of  no 
net  loss  of  wetiands.  Consistent  with 
that  policy,  DOE  is  planning  to  mitigate 
wetiands  impacts  from  operation  of  K 
Reactor.  Mitigation  involving 
enhancements  to  riverine  wetiands, 
streams,  or  areas  other  than  Pen  Branch 
will  begin  as  soon  as  possible. 
Mitigation  involving  Pen  Branch  will 
begin  after  the  coolbig  tower  becomes 
operational.  DOE  would  restore 
approximately  500  acres  of  the  Pen 
^anch  delta  after  the  cooling  tower 
becomes  operational.  DOE  would  also 
provide  enhancements  at  wetiands  sites 
other  than  Pen  Branch,  both  on  and  off 


the  SRS  for  the  170  acres  that  would 
continue  to  be  impacted. 

DOE  will  also  implement  a  program 
for  the  monitoring  of  impacts  to 
determine  the  precise  nature  and 
magnitude  of  wetiands  alterations  bom 
resumption  of  K  Reactor  production 
before,  as  well  as  after,  cooling  tower 
completion. 

Full  flow  tests  of  the  secondary 
cooling  system  of  K  Reactor  will  be  . 
started  as  soon  as  possible  following 
this  ROD.  These  tests  are  a  normal  and 
required  part  of  routine  testing  before 
restarting  the  reactor.  They  result  in  the 
full  flow  discharge  of  cooling  water  at 
ambient  temperature.  This  will  have 
both  physical  and  biological  effects  in 
the  Indian  Grave/Pen  Branch  flow 
system  from  K  Reactor.  These  flows  will 
produce  upstream  scouring  and 
displacement  or  loss  of  insects  and 
other  biota.  The  increased  flows  will 
drive  fish  downstream  and  could  strand 
some  in  higher  areas  when  the  full  flow 
recedes.  Full  flow  testing  would  also  be 
conducted  at  L  Reactor,  with  minimal 
resulting  impacts. 

The  startup  of  K  Reactor  can  result  in 
fish  kills  in  the  outflow  streams  due  to 
the  initial  shock  of  the  heated  water.  It 
is  expected  that  the  recirculating  cooling 
tower  at  K  Reactor  will  mitigate  the 
impacts  of  thermal  discharges  of  fish. 

Similarly,  the  startup  of  L  Reactor  can 
result  in  fish  kills  in  upper  L  Lake. 
Heated  water  from  the  once  through 
cooling  system  of  the  reactor  is 
discharged  to  L  Lake.  Diudng  periods  of 
outage,  such  as  the  present  the  lake  is 
poptdated  with  several  species  of  fish. 
Some  of  these  fish  particularly  the 
younger  ones,  are  killed  when  the 
cooling  water  first  enters  the  lake.  On 
July  5, 199a  DOE  submitted  a  Remedial 
Action  Plan  to  SCDHEC  describing 
options  for  mitigating  fish  kills  in  Upper 
L  Lake.  The  L  Lake  plan  included  eight 
options,  in  addition  to  monitoring, 
consisting  of  mechanical,  structural,  or 
operational  modifications.  With  the 
concurrence  of  SCDHEC,  DOE  has 
selected  the  following  three  options: 
Reducing  the  rate  of  temperature 
increases  during  reactor  startups; 
constructing  a  weir  in  the  mouth  of  the 
discharge  canal;  and  limited 
recontouring  of  the  shoreline  near  the 
discharge  points  in  L  Lake.  After 
approval  by  SCDHEC  DOE  would 
implement  the  three  options  as 
scheduled,  and  would  continue  to 
monitor  L  Lake  for  impacts  on  fish. 

K  and  L  Reactors  discharge 
radioactive  liquid  effluents  to  the 
environment  In  addition  to  discharges 
from  minor  leaks  into  the  secondary 
cooling  water  to  heat  exchangers,  to 
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sumps,  and  finally  to  permitted  and 
monitored  outfalls,  periodic  (usually 
twice  a  year)  discharges  occur  from  die 
disassembly  basins  to  the  reactor 
seepage  basins.  DOE  has  decided  to 
actively  pursue  environmentally 
acceptable  alternatives  to  the  use  of  the 
seepage  basins.  The  alternatives 
evaluated  will  include  detritiation  and 
source  reduction,  and  will  include  a 
thorough  mutli-media  risk  assessment 
DOE  will  provide  EPA  and  SCDHEC 
with  quarterly  status  reports  of  the 
alternatives  evaluation. 

It  is  expected  that  the  termination  of  P 
reactor  will  result  in  the  loss  of 
approximately  2,200  jobs  at  that  plant 
Every  effort  will  be  made  to  retrain, 
relocate,  or  otherwise  reduce  the  impact 
on  individual  workers. 

Mitigation  Action  Plan 

Under  the  direction  of  the  Secretary  of 
Energy  Notice  issued  on  February  5, 
1990  (SEN-15-00),  following  completion 
of  an  EIS,  "the  responsible  Secretarial 
Officer  will  prepare  an  action  plan 
[Mitigation  Action  Plan  (MAP)]  for 
implementation  of  any  conmiitments 
made  in  the  Final  EIS  or  Record  of 
Decision  for  mitigation  of  any 
environmental  impacts  associated  with 
the  project." 

The  MAP  resulting  from  this  decision 
will  explain  how  measiues  designed  to 
mitigate  adverse  environmental  impacts 
associated  with  the  proposed  action  will 
be  planned  and  implemented.  It  will  be 
prepared  before  restunption  of 
production. 

Final  EIS  Comments 

DOE  received  two  letters  commenting 
on  die  Final  EIS.  The  first  letter,  from 
the  EPA.  Region  IV,  addressed  four 
concerns:  Groundwater  Impacts,  K 
Reactor  Cooling  Water  Discharge. 
Waste  Management  Capacity,  and 
Compliance  with  the  National  Emissions 
Standards  for  Hazardous  Air  Pollutants. 
The  second  letter,  from  the  Charleston. 


South  Carolina,  Office  of  the  Fish  and 
Wildlife  Service,  U.S.  Department  of 
Interior  (FWS),  also  addressed  K 
Reactor  Cooling  Water  Discharge.  The 
concerns  and  responses  to  these  letters 
are  summarized  below. 

EPA  was  concerned  about  the 
groundwater  contamination  associated 
with  the  continued  use  of  the  reactor 
disassembly  purge  water  seepage  basins 
because  the  Final  EIS  did  not  commit  to 
a  specific  course  of  action.  DOE,  as 
indicated  above,  agrees  that  the  purge 
water  seepage  basins  must  be 
eliminated,  and  is  developing  a  strategy, 
in  conjunction  witii  EPA  and  SCDHEC 
to  implement  that  decision. 

The  operation  of  K  Reactor  prior  to 
the  completion  of  the  cooling  tower  also 
concerned  EPA  because  of  further 
impacting  the  streams  and  wetiands  of 
the  area.  EPA  urged  DOE  not  only  to 
assess  the  environmental  costs  of  such 
an  action  against  realistic  future  tritium 
needs,  but  also  to  coordinate  closely 
with  EPA  to  implement  an  acceptable 
MAP.  As  indicated  above,  DOE  will  not 
operate  K  Reactor  unless  the  NWSM 
indicates  there  is  the  need  to  produce 
tritium.  DOE  will  commit  to  working 
closely  with  EPA  in  developing  and 
carrying  out  its  MAP. 

EPA  was  also  concerned  about  the 
waste  management  capacity  at  SRS.  The 
Final  EIS  for  the  reactors  addressed  the 
issue  of  waste  management  capacity. 
However,  since  the  support  facilities  of 
the  site  actually  generate  the  majority  of 
the  waste,  all  waste  operations  at  SRS, 
including  those  at  the  reactors,  will  be 
addressed  in  Support  Facilities  EIS,  now 
in  its  early  stages  of  planning,  as 
recommended  by  EPA. 

The  final  concern  of  EPA  was  DOE's 
compliance  with  the  National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
regulation  (NESHAPS),  required  to  be 
demonstrated  by  June  30, 1991.  Prior  to 
April  1, 1991,  DOE  wiU  present  to  EPA 
cm  Alternative  Methods  Information 
Package  that  will  demonstrate  the 


current  status  of  existing  monitoring 
methods  and  systems  at  SRS.  This 
package,  if  approved  by  EPA,  would 
establish  SRS  compliance  with 
NESHAPS.  At  tiie  same  time,  IX)E  is 
working  with  EPA  on  a  Federal 
Facilities  Compliance  Agreement  which, 
if  executed  prior  to  June  30, 1991,  would 
also  establish  compliance  with 
NESHAPS. 

The  FWS  comments  were  based  on  an 
internal  memorandum,  which  was  sent 
to  the  Office  of  the  Governor  of  South 
Carolina,  which  transmitted  the 
memorandum  to  DOE  via  facsimile.  The 
FWS  memorandum  expressed  concern 
with  the  environmental  impacts, 
particularly  on  fish,  of  operating  K 
Reactor  without  the  cooling  tower.  The 
FWS  recommended  additional  analysis 
of  delaying  K  Reactor  restart  until  the 
cooling  tower  is  in  operation.  As  stated 
above,  DOE  will  operate  K  Reactor  prior 
to  completion  of  the  cooling  tower  only 
if  the  requirements  of  the  NWSM  cannot 
be  satisfied  by  other  means. 

Conclusion 

Continued  operation  of  K  and  L 
Reactors  provides  DOE  with  the 
capability  to  meet  nuclear  production 
requirements.  The  continued  operation  . 
of  these  two  reactors  will  provide 
sufficient  assurance  that  future 
production  needs  can  be  met  in  the 
near-term. 

Although  the  alternative  selected  is 
not  the  environmentally  preferable 
alternative,  it  includes  an  ongoing 
program  of  environmental 
enhancements  that  will  mitigate  the 
impact  of  the  continued  operation  of  K 
and  L  Reactors. 

Issued  at  Washington,  DC  this  4th  day  of 
February  1991. 
Jamas  D.  Waddns. 

Admiral,  US.  Navy  (Retind).  Secretary  of 
Energy. 

[FR  Doc.  91-3206  Filed  2-8-91;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Intent  To  Prepare  Programmatic 
Environmental  Impact  Statement  for 
Reconfiguration  of  tt>e  Nuclear 
Weapone  Complex 

AOiNCv:  Department  of  Energy. 
action:  Notice  of  intent  to  prepare  a 
programmatic  environmental  impact 
statement  for  reconfiguration  of  the 
nuclear  weapons  complex. 


f.  The  Department  of  Energy 
(DOE)  announces  its  intent  to  prepare  a 
programmatic  environmental  impact 
statement  (PEIS]  for  reconfiguring  its 
nuclear  weapons  complex,  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended  (42  U.S.C.  4321  et 
seq.),  and  the  Council  on  Environmental 
Quality  (CEQ)  regulations  (40  CFR  parts 
1500-1508).  In  order  to  assist  with 
modernization,  DOE  proposes  to 
reconfigure  its  existing  nuclear  weapons 
complex  to  create  a  smaller,  less 
diverse,  more  efficient  complex  at  the 
present  sites,  or  at  relocated  or 
consolidated  sites.  The  PEIS  will 
analyze  the  environmental 
consequences  of  alternative  long-term 
reconfiguration  strategies  for  the  DOE 
nuclear  weapons  complex,  envisioned  to 
be  in  place  early  in  the  2l8t  century 
("Complex  21"),  and  weigh  these  against 
the  consequences  of  maintaining  the 
existing  conBguration.  The  FEIS  also 
will  be  used  to  support  DOE  decisions 
regarding  the  configuration  of  its 
plutonium  facilities  in  the  mid-term  (in 
about  the  year  2000). 

Through  the  PEIS,  DOE  proposes  to 
develop  a  comprehensive  strategy  to 
establish  a  long-range  reconfiguration 
plan  and  avoid  piecemeal 
improvements.  If  DOE  decides  to 
proceed  with  reconfiguration,  the  plan 
would  detail  how  DOE  would  achieve 
Complex  21. 

Concurrently  with  this  Notice,  DOE  is 
issuing  the  Nuclear  Weapons  Complex 
Reconfiguration  Study  ("Reconfiguration 
Study")  which  reassesses  the  current 
problems  facing  the  complex;  DOE  has 
prepared  both  a  classified  and  an 
unclassified  version.  The 
Reconfiguration  Study  contains  material 
which  is  expected  to  serve  as  a  basis  for 
certain  assumptions  and  analyses  in  the 
PEIS.  The  unclassified  version  of  the 
Reconfiguration  Study  is  publicly 
available  upon  request  at  the  address 
given  below. 

DATES:  Written  comments  on  the  scope 
of  the  nuclear  weapons  complex  PEIS 
are  invited  from  the  public.  To  ensure 
consideration  in  preparation  of  the  PEIS. 
comments  must  be  postmarked  by 


September  30. 1991.  Late  comments  will 
be  considered  to  the  extent  practicable. 

DOE  will  hold  public  scoping 
meetings  near  all  sites  analyzed  in 
detail  in  the  PEIS.  DOE  intends  to 
announce  the  location,  date  and  time  for 
these  public  meetings  in  a  Notice  in  tlw 
Federal  Register  in  March  1991.  and  by 
other  means  as  appropriate.  Hie 
announcement  of  the  meetings  will  be  at 
least  two  weeks  prior  to  any  meetings. 
The  public  meetings  will  provide  the 
public  with  an  opportimity  to  present 
oral  comments  as  well  as  written 
material. 

AOORCSacs:  Written  comments  on  the 
scope  of  the  PEIS,  requests  for  copies  of 
the  unclassified  Reconfiguration  Study, 
requests  for  fiirther  information  on  the 
DOE  nuclear  weapons  complex 
reconfiguration  program,  and  requests 
for  copies  of  the  unclassified  portion  of 
the  PEIS  (when  available)  should  be 
sent  to:  James  R.  Nicks,  Eieputy  Director, 
Complex  Reconfiguration  Task  Force. 
DP-27.  room  GA-045,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585,  (202)  586- 
1537. 

ron  nmTHEii  intommation  contact 
For  general  information  on  the  DOE 
NEPA  review  process,  please  contact 
Carol  M.  Borgstrom,  Director,  Office  of 
NEPA  Oversight  EH-25,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington  DC  20585,  (202)  586-4600. 
SU^nnKNTAHY  INTOMMATIOtC  Purpose 
and  need  for  this  action.  DOE  needs  its 
nuclear  weapons  complex  to  be 
configured  in  such  a  way  as  to  safely 
and  reliably  support  whatever  nuclear 
deterrent  stoclqnle  objectives  are 
established  in  die  future  by  the 
President  and  Congress.  The  purpose  of 
DOE's  proposal  to  reconfigure  the 
existing  complex  is  to  achieve  a 
complex  that  is  smaller,  less  diverse, 
and  less  expensive  to  operate. 
Reconfiguring  the  nuclear  weapons 
complex  would  serve  as  a  means  to 
maximize  efficiency  and  minimize 
public  health  risks.  DOE  will  use  the 
PEIS  to  assess  the  environmental 
impacts  of  alternative  options  for 
configudng  the  nuclear  weapons 
complex.  In  determining  the 
configuration  of  the  complex,  DOE  will 
ensure  that  regulatory  and  institutional 
requirements  are  met  and  DOE's 
national  defense  mission  is  satisfied. 

DOE  nuclear  weapons  complex.  The 
DOE  nuclear  weapons  complex  consists 
of  13  major  facilities  located  in  12  states. 
Major  facilities,  and  their  primary 
responsibilities  within  the  complex,  are 
listed  in  Table  1.  The  complex  produces 
nuclear  material;  performs  research. 


development,  and  testing  of  nuclear 
devices;  designs  and  manufactures 
nuclear  weapons;  provides  surveillance 
of  and  maintains  nuclear  weapons  in  the 
national  stockpile;  and  retires  and 
disposes  of  nuclear  weaponi.  The 
complex  is  organized  hito  three 
functional  elements:  (1)  Plants  for 
nuclear  materials  production  and 
manufacturing;  (2)  plants  for  nonnuclear 
manufacturing;  and  (3)  laboratories  and 
test  sites  used  for  research  development 
and  testing.  There  is  some  functional 
overlap  at  individual  sites  (as  noted  in 
Table  1). 

By  law,  DOE  is  charged  with 
providing  nuclear  weapons  to  support 
the  United  States  nuclear  deterrent 
policy  (the  Atomic  Energy  Act  of  1954, 
as  amended,  42  U.S.C.  2011  et  seq.)  The 
mission  of  the  DOE  nuclear  weapons 
complex  is  to  provide  the  Department  of 
Defense  with  safe,  secure,  reliable, 
operative  nuclear  weapons  and 
components  so  that  the  United  States 
can  maintain  an  effective,  viable  nuclear 
deterrent  into  the  foreseeable  future; 
and  to  accomplish  this  in  a  way  that 
protects  the  health  and  safety  of 
workers  and  the  public,  and  protects  the 
environment 

Table  1 

The  DOE  Nuclear  Weapons  Complex 

Functional  Element:  Nuclear  Materials 
Production  and  Manufacturing  Sites' 

Hanford  Site  (Richland, 
Washington)  ' — Chemical  separations 
(spent  fuel  reprocessing)  and 
plutonium  production  support. 

Idaho  National  Engineering  Laboratory 
(Idaho  Falls,  Idaho) — Chemical 
processing  of  naval  reactor  spent  fiiel 
to  recover  enriched  uranium  for  use  as 
fuel  in  production  reactors. 

Pantex  Plant  (Amarillo,  Texas)  ' — 
Assembling  high  explosives,  nuclear 


■  Prior  lo  October  1,  ISSa  the  Feed  Materials 
Production  Center,  Femald,  Ohio,  wai  part  of  the 
imrhar  weapont  complex.  It  was  used  for 
pcodnciag  uranium  metal  cores  for  nuclear  material 
prodaction  reactors.  It  is  now  managed  by  DOE's 
Office  erf  Environmental  Restoration  and  Waste 
Management 

*  Management  of  some  nuclear  weapons  complex 
aspects  of  the  Hanford  Site  is  expected  to  be 
transferred  to  DOE's  Office  of  Environmental   . 
Restoration  and  Waste  Management  in  1991:  if  so, 
these  aspects  may  not  be  addressed  in  this  PEIS.  In 
that  event  they  would  bt  addressed,  as 
appropriate,  in  NEPA  documents  prepared  by  DOE* 
Offic*  of  Environmental  Restoration  and  Waste 
Manafamtnt 

*  Thes*  sites  have  overlapping  assignments  for 
both  Iha  imclear  materials  production  and 
■anafaciuring  functional  element  and  the 
Boonuclear  manufacturing  functional  element 
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components,  and  nonnuclear 
components  into  nuclear  weapons; 
repairing  and  modifying  weapons; 
disassembling  and  retiring  weapons; 
and  evaluating  and  testing  nuclear 
stockpile. 

Rocky  Flats  Plant  (Denver, 
Colorado)  ' — Fabricating  plutonium 
and  uranium  components:  recovering/ 
recycling  plutonium. 

Savannah  River  Site  (Aiken,  South 
Carolina) — Chemical  separations 
(spent  fuel  reprocessing],  producing 
weapons-grade  plutonium.  tritium, 
and  other  special  isotopes;  fabricating 
reactor  fuel  and  targets;  tritium 
loading  facility;  and  research  and 
development  process  support 

Y-12  Plant  (Oak  Ridge,  Tennessee)  »— 
Producing  weapons  components, 
producing  and  blending  uranium 
alloys,  and  producing  lithium 
compounds;  recovering  materials  from 
fabrication  process  and  retired 
weapons. 

Functional  Element  Nonnuclear 
Manufacturing  Sites 

Kansas  City  Plant  (Kansas  City, 

Missouri) — ^Manufacturing, 

surveillance,  and  evaluating  nuclear 

weapons  components. 
Mound  Plant  (Dayton,  Ohio) — 

Manufacturing,  surveillance,  and 

evaluating  nuclear  weapons 

components;  recovering  and  purifying 

tritium  wastes  and  providing  backup 

tritium  loading  capability. 
Pantex  Plant  (Amarillo,  Texas)' — 

Fabricating  high  explosives 

components. 
Pinellas  Plant  (Clearwater,  Florida) — 

Producing  miniaturized  neutron 

generators,  radioisotope 

thermoelectric  generators,  thermal 

batteries,  and  other  weapons 

components. 
Rocky  Flats  Plant  (Denver,  Colorado)' — 

Fabricating  beryllium  components  and 

other  nonnuclear  metal  parts. 
Y-12  Plant  (Oak  Ridge,  Tennessee)  »— 

Producing  and  assembling  nonnuclear 

weapons  components. 

Fimctional  Element  Weapons  Research, 
Development  and  Testing  Sites 

Lawrence  Livermore  National 
Laboratory  (Livermore,  California) — 
Research  and  development  of  nuclear 
warheads;  designing  and  testing 
advanced  technology  concepts; 
maintaining  weapons  design  program. 

Los  Alamos  National  Laboratory  (Los 
Alamos,  New  Mexico) — ^Research  and 
development  of  nuclear  warheads; 
designing  and  testing  advanced 
technology  concepts;  maintaining 
weapons  design  program. 

Sandia  National  Laboratories 
(Albuquerque,  New  Mexico) — 


Engineering  nuclear  weapons  systems 

ordnance;  designing  and  developing 

nonnuclear  components;  field  and 

laboratory  testing;  and  manufacturing 

engineering. 
Nevada  Test  Site  (Las  Vegas,  Nevada) — 

Underground  nuclear  testing. 

To  meet  this  mission  DOE's  nuclear 
weapons  complex  must  maintain  the 
nuclear  weapons  stodcpile  in  readiness, 
certify  the  reliability  and  safety  of 
nuclear  weapons,  and  modernize  the 
stockpile  based  on  requirements 
approved  by  the  President  The  nuclear 
weapons  stockpile  is  established  by  the 
President  to  meet  Department  of 
Defense  requirements  for  national 
security;  short-term  requirements  are 
documented  annually  through  the 
President's  Nuclear  Weapons  Stodcpile 
Memorandum. 

The  NEPA  process.  NEPA  requires 
review  of  any  major  Federal  action 
which  may  significantly  affect  the 
quality  of  the  human  environment  The 
review  is  documented  through  an  EIS. 
The  NEPA  process  is  described  in  the 
CEQ  regulations  implementing  NEPA  (40 
CFR  parts  1500-1508).  DOE  has  issued 
additional  NEPA  procedures  (DOE 
NEPA  regulations  at  10  CFR  part  1021, 
DOE  NEPA  Guidelines  (52  FR  47661, 
December  15, 1987),  as  amended  (54  FR 
12474,  March  27, 1989,  and  55  FR  37174, 
September  7, 1990),  DOE  Order  5440.1C, 
and  Secretary  of  Energy  Notice  15-90). 
The  draft  and  final  PEIS  vtnll  be 
prepared  in  accordance  with  these 
requirements. 

A  PEIS  is  a  broad-scope 
environmental  analysis  of  a  program  or 
policy  (40  CFR  1500.4(i)).  A  PEIS 
provides  an  opportimi^  for  NEPA 
review  to  coincide  with  meaningful 
points  in  agency  planning  and 
decisionmaking  (40  CFR  1502.4(b]).  A 
PEIS  may  be  used  to  support  later  NEPA 
documents  of  narrower  scope  (called 
"tiering"),  such  as  site-specific  or 
project-specific  NEPA  reviews.  NEPA 
documents  tiered  from  the  PEIS  would 
focus  on  specific  actions  when  they  are 
ripe  for  review  (40  CFR  1502.20). 

Following  preparation  of  an  EIS,  an 

agency  issues  a  Record  of  Decision 

(ROD)  to  document  its  decision  (40  CFR 
1505.2).  The  ROD  explains  how  the  EIS 
analysis  was  balanced  against  other 
factors  leading  to  the  agency's  decision. 

Nuclear  weapons  complex 
reconfiguration  PEIS.  DOE  has 
determined  that  reconfiguration  of  the 
nuclear  weapons  complex  would  be  a 
major  Federal  action  within  the  meaning 
of  NEPA;  and  that  the  several  actions 
anticipated  under  the  reconfiguration 
effort  are  connected  (40  CFR  1508.25) 
and  would  constitute  a  broad  agency 
program  (40  CFR  1502.4).  Accordingly, 


DOE  has  decided  that  a  PEIS  is 
appropriate  to  analyze  the 
environmental  consequences  of 
reconfiguring  the  nuclear  weapons 
complex  and  to  factor  environmental 
considerations  into  DOE  decisions 
regarding  this  program. 

Reconfiguration  plan.  DOE  will  use 
the  decisions  arising  bom  the  PEIS  to 
develop  a  comprehensive 
reconfiguration  plan  to  guide  DOE  in 
implementing  the  nuclear  weapons 
complex  of  the  21st  century,  called 
Complex  21.  The  plan  will  cover  such 
things  as  identifying  sites  to  carry  out 
(maintain,  relinquish  or  acquire)  specific 
nuclear  weapons  complex  functions 
now  performed  at  the  sites  listed  in 
Table  1;  schedules  for  transferring 
responsibilities  from  one  location  to 
another  or  bringing  new  facilities  (if 
any)  on-line;  and  the  extent  of 
government-owned  and  private  facilities 
to  be  used.  The  plan  will  be  consistent 
with  the  emerging  international  security 
environment  and  flexible  enough  to 
accommodate  the  likely  range  of 
deterrent  contingencies.  As  announced 
by  DOE  on  August  14, 1990,  the 
Secretary  of  Energy  has  directed  that 
DOE  use  the  following  principles  to 
guide  development  of  the  plan;  therefore 
these  principles  will  guide  development 
of  reconfiguration  alternatives 
considered  in  the  PEIS. 

In  reconfigiuing  the  nuclear  weapons 
complex.  DOE  wUl: 

•  Emphasize  compliance  with  laws. 
regulations  and  accepted  practices  regarding 
industrial  and  weapons  safety;  safeguarding 
the  health  of  complex  workers  and  the 
general  public  protecting  the  environment; 
and  security  of  nuclear  materials  and 
weapons  components. 

•  Safely  and  reliably  maintain  the  nuclear 
weapons  stockpile  as  directed  by  the 
President  and  funded  by  Congress. 

•  Minimize  costs  associated  with  the 
weapons  stockpile. 

•  Minimize  the  number  of  weapons 
production  sites  and  the  size  of  individual 
sites. 

•  Maximize  transfer  of  nonnuclear 
materials  production  activities  to  the  private 
sector. 

•  Maintain  redundancy  in  key  capabilities 
that  could  significantly  and  rapidly  degrade 
the  e^ectiveness  of  the  complex  if  lost 

•  Minimize  the  use  of  hazardous  materials 
and  the  number  and  size  of  waste  streams. 

•  Provide  for  proper  disposal  of  hazardous 
and  radioactive  waste. 

•  Emphasize  the  use  of  modular 
construction  where  feasible  to  promote 
minimum  environment  safety  and  health 
impacts  and  maximum  flexibility  to  increase 
complex  capacity  should  the  requirement 
arise. 

•  Identify  existing  nuclear  weapons 
complex  sites  that  may  be  transferred  to 
DOE's  Office  of  Environmental  Restoration 
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and  Waste  Management  for  eventual 
deconuniaaioning,  or  conversion  to  inactive 
•tandby  atatua.  while  enauring  the  flexibility 
to  respond  to  potential  nuclear  weapona 
stockpile  requirementa. 

•  Maintain  the  capability  to  retire  large 
numbers  of  nuclear  weapona  if  required  by 
stockpile  downsizing. 

DOB  will  make  certain  other 
asstimptions  to  guide  development  of 
both  the  reconfiguration  alternatives  in 
the  PEIS  and  the  reconfiguration  plan. 
Preliminary  assumptiont  include: 

•  Nuclear  weapona  will  remain  a  prime 
component  of  national  security  for  the 
foreseeable  future;  DOE  must  maintain  the 
nuclear  weapons  complex  so  that  it  is 
capable  of  reliably  responding  to  potential 
national  security  needs.  Including  the 
capability  to  produce  nuclear  materials  and 
other  components  needed  for  the 
manufacture  of  nuclear  weapons. 

•  Maintenance  and  operation  of  the 
complex  must  comply  with  all  applicable 
laws,  regulationa.  and  Federal  policy  over 
wfaidi  DOE  has  no  control,  existing  at  the 
time  the  FQS  ia  prepared. 

•  Adequate  fodlitiea  will  be  provided  for 
disposal  of  nuclear,  hazardoua  and  mixed 
waste.  This  ia  being  addressed  in  a  separate 
DOE  environmental  restoration  and  waste 
management  FEIS. 

The  PQS  will  not  addreM  issues  and 
concerns  that  are  either  outside  the 
control  of  DOB  or  do  not  bear  on  the 
decisions  regarding  nuclear  weapons 
complex  reconfiguration  now  before 
DOE.  ^ledfically,  the  following  items 
are  considered  beyond  the  scope  of  this 
PEIS: 

•  The  need  for  nuclear  weapons,  or 
impacte  of  their  use. 

•  Actions  of  the  President  Congress, 
Department  of  Defense,  or  other  (non-DOE) 
Federal  agencies. 

•  DOE  projects  or  facilities  which  are  not 
part  of  the  nudear  weapons  complex. 

•  Management  and  disposition  cf  waste. 
This  is  l>eing  addressed  in  a  separate  DOE 
en\-iroamental  restoration  and  waste 
management  PEIS. 

PEIS  altemativea.  The  PEIS  will 
examine  alternative  configurations  for 
the  nuclear  weapons  complex, 
developed  in  accordance  with  the  above 
principles.  Although  DOE  has  not  yet 
developed  a  prefored  alternative  for  the 
PEIS,  the  preferred  alternative  will 
embody  those  principles.  Specifically, 
the  perferred  alternative  will  include:  (1) 
Relocating  the  nuclear  weapons 
functions  now  assigned  to  the  Rocky 
Flats  Plant  near  Denver,  Colorado,  and 
closing  the  nuclear  weapona  complex 
facilities  at  that  plant:  and  (2) 
maximizing  consolidation  of  the 
nonnuclear  manufacturing  complex  with 
the  goal  of  having  only  one  dedicated 
nonnuclear  manufacturing  site  within 
Complex  21.  The  perferred  alternative 


will  also  address  consolidation  of  other 
nuclear  materials  production  and 
manufacturing  functions,  and 
consolidation  of  functions  now 
performed  at  the  nuclear  weapons 
complex  research,  development  and 
testing  facilities. 

DOE  plans  to  examine  consolidation 
possibilities  for  all  weapons  complex 
functions  through  the  PEIS,  including 
shifting  certain  activities  to  other  sites 
within  the  complex  and  transferring 
certain  nonnuclear  activities  to  the 
private  sector;  however,  it  would  not  be 
feasible  or  prudent  to  relocate  some 
weapoiu  complex  facilities.  DOE  is 
looking  at  candidate  sites  to  identify 
reasonable  alternatives  for  maximum 
consoUdation  within  the  nuclear 
materials  production  and  manufacttiring 
functional  area  of  the  nuclear  weapons 
complex  In  determining  the  alternative 
configurations  for  this  function  of  the 
nuclear  weapons  complex,  among  other 
things  DOE  will  examine  candidate  sites 
to  determine  if  any  are  suitable  for  (1) 
Receiving  the  nuclear  weapons 
functions  now  assigned  to  the  Rocky 
Flats  Plant:  or  (2)  co-locating  nuclear 
materials  production  and  manufacturing 
functions  now  assigned  to  other  sites 
with  the  relocated  Rocky  Flats  Plant 
functions.  It  is  possible  that  the  range  of 
existing  weapons  complex  sites  does  not 
include  all  reasonable  options;  therefore 
DOE  will  evaluate  additional  sites  for 
relocation  of  these  facilities.  In  addition, 
the  PEIS  may  examine  mission  changes 
or  relocation  of  certain  facilities  now 
located  at  the  Savannah  River  Site  near 
Aiken.  South  Carolina,  depending  on  the 
outcome  of  decisions  related  to  new 
production  reactor  capacity,  currentiy 
being  addressed  by  DOE  in  a  separate 
EIS. 

To  assist  with  the  development  of  the 
alternatives  to  be  analyzed  in  the  PEIS, 
DOE  has  established  a  Site  Evaluation 
Panel  to  review  candidate  DOE  and 
non-DOE  sites  for  the  potential 
relocation  of  nuclear  materials 
production  and  manufacturing  functions 
currentiy  located  at  the  Rocky  Flats 
Plant,  and  the  potential  co-location  of 
other  facilities.  Concurrentiy  with  this 
Notice  of  Intent,  DOE  is  publishing  in 
tiie  Fadwal  Raster  a  Notice  of 
Availability  of  an  Invitation  for  Site 
Proposals  ("Invitation")  for 
reconfigxiring  the  nuclear  weapons 
complex.  The  Invitation  solicits 
proposals  for  a  site  to  receive  relocated 
nuclear  materials  production  and 
manufacturing  facilities,  explains  the 
criteria  which  the  Site  Evaluation  Panel 
will  use  to  qualify  and  evaluate 
proposed  sites,  and  provides  a  list  of 
information  requirements.  The  Invitation 
allows  non-DOE  entities  to  submit  non- 


DOE  sites  for  consideration,  and 
specifies  candidate  DOE  sites  that  will 
be  considered  for  potential  relocation  of 
nuclear  materials  production  and 
manufacturing  facilities. 

Table  2  lists  the  candidate  DOE  sites, 
identified  by  DOE.  which  meet  the 
initial  screening  criteria  (sites  which 
contain  a  minimum  of  5,000  contiguous 
acres  of  Federally-owned,  imobstructed 
land,  and  have  adequate  resources  to 
meet  electrical  power  and  potable  water 
requirements,  as  discussed  in  detail  in 
the  Invitation)  and  have  no  inherent 
mission  incompatibility.  DOE  will 
compile  information  packages  for  these 
candidate  sites  to  meet  the  information 
requirements  listed  in  the  Invitation.  The 
Site  Evaluation  Panel  will  evaluate  both 
the  DOE  sites  listed  in  Table  2  and  non- 
DOE  sites  proposed  in  response  to  the 
Invitation,  using  the  same  information 
requirements  and  qualification  and 
evaluation  criteria  (provided  in  the 
Invitation),  to  determine  whether  any 
would  be  reasonable  alternatives  to 
receive  relocated  nuclear  materials 
production  and  manufacturing  functions; 
reasonable  alternatives  will  be  analyzed 
in  the  PEIS. 

DOE  and  non-DOE  sites  which  qualify 
for  further  consideration  will  be 
announced  in  a  Federal  Register  notice 
on  or  about  July  1, 1991,  and  will  be 
subject  to  further  eveduation  by  the  Site 
Evaluation  Panel  and  DOE  management 
to  determine  the  set  of  reasonable 
alternatives  for  inclusion  in  the  PEIS 
analysis.  The  decision  whether  or  not  to 
relocate  any  facilities,  and  selection  of  a 
relocation  site  (if  any),  will  be  included 
in  die  ROD  ensuing  from  this  PEIS. 

Table  2 

Candidate  DOE  Sites  To  Be  Considered 

for  Potential  Relocation  of  Nuclear 
Materials  Production  and 
Manufacturing  Facilities 

Site 

Hanford  Site,  Richland,  Washington 
Idaho  National  Engineering  Laboratory, 

Idaho  Falls,  Idaho 
Oak  Ridge  Reservatioa  Oak  Ridge, 

Tennessee 
Pentex  Site,  Amarillo,  Texas 
Savannah  River  Site,  Aiken,  South 

Carolina 

Note:  DOE  will  examine  these  candidate 
DOE  sites  to  determine  if  any  are  suitable  for 
(1)  Receiving  the  nuclear  weapons  functions 
now  assigned  to  the  Rocky  Plate  Plant;  or  (2) 
co-locating  nuclear  materials  production  and 
manufacturing  fimctions  now  assigned  to 
other  sites  with  the  relocated  RocI^  Plate 
Plant  functiona.  The  listed  DOB  sites  contein 
a  minimum  of  5,000  contignooa  acres  of 
Federally-o%n>ed,  unobatructed  land;  and 
have  adequate  resources  to  meet  electrical 
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power  and  potebb  water  reqidrsmento  (as 
discussed  in  detail  in  lbs  faivitation)  and  have 
no  inherent  ■ission  incompatibility.  Inclusion 
on  this  list  does  not  im^y  that  DOE  or  the 
SEP  have  concluded  that  these  sites  have 
been  qualified  under  the  terms  of  the 
Invitetion  or  are  reasonable  siting 
alternatives  for  analysis  in  the  FQS;  nor  does 
it  preclude  additional  DC^  sites  from  being 
considered  reasonable  as  a  result  of  the 
public  scoping  process. 

PEIS  alternatives  will  be  sufficienUy 
detailed  to  allow  for  meaningful 
consideration  of  their  comparative 
merits.  This  will  include,  but  is  not 
limited  to.  consideration  of  constructing 
and  operating  additional  projects  and 
facilities;  using  private  sector  facilities; 
moving  existing  faciUties; 
decommissioning  and  decontaminating 
existing  facilities;  and  phasing  these 
actions  over  time.  However,  following 
completion  of  the  PEIS  and  the 
associated  ROD,  E>OE  inteiuis  to 
prepare  subsequent  site-specific  NEPA 
reviews  for  construction  and  operation 
of  individual  projects,  if  any,  identified 
in  the  ROD.  Decommissioning  and 
decontamination  projects,  if  any,  will  be 
considered  in  subsequent  project-  ■ 
specific  NEPA  reviews  in  accordance 
with  the  enviromental  restoration  and 
waste  management  PEIS  and  its  related 
ROD. 

The  CEQ  regulations  require 
evaluation  of  a  "No  Action"  alternative 
in  the  PEIS.  Under  the  No  Action 
alternative  for  reconfiguration.  Complex 
21  would  not  be  developed  and  the 
existing  configuration  would  continue. 
However,  the  complex  would  not  be 
static:  DOE  would  continue  to  make 
those  modifications  and  upgrades 
necessary  to  ensure  compliance  with 
Federal,  State,  and  local  laws  and 
regulations.  If  Complex  21  were  not 
developed.  DOE  proposals  to  address 
facility  deterioration  or  technical 
obsolescence,  and  the  potential  for 
closure  of,  addition  to,  or  relocation  of 
current  complex  functions,  would 
continue  to  be  considered  over  time  on  a 
case-by-case  basis;  however,  specific 
project  proposals  would  not  be 
projected  or  assessed  under  die  No 
Action  alternative  in  this  PEIS. 

DOE  is  developing  a  Capital  Asset 
Management  lYocess  for  managing  its 
capital-related  funding  for  the  nuclear 
weapons  complex.  Tlmmgh  this  process, 
DOE  plana  to  indentify  certain 
maintenance,  repair  and  renovation 
actions  that  would  take  place  regardless 
of  dn  alternative  selected.  Some  of 
these  are  continuation  of  ongoing 
actimis,  and  some  are  revised 
procednras  needed  to  achieve 
environmental,  beaMi.  safety,  or 
regulatory  compliance.  Togedier.  these 
actimw  are  considered  to  be  common  to 


any  alternatives  and  form  a  technical 
baseline.  Their  impacts  will  be  analyzed 
under  the  No  Action  alternative  in  the 
PEIS. 

Mid-term  configuration.  In  addition  to 
die  alternatives  for  the  Icmg-term 
configuration  of  Complex  21,  the  PEIS 
will  also  examine  alternatives  for  a  mid- 
term ctmfiguratioa  for  the  plutonium 
fabrication  functions  of  the  existing 
complex  in  about  the  year  200a  This 
analysis  is  predicated  on  the  potential 
need  for  a  means  to  mxpp\y  pliutanium 
weapons  components  in  the  event  that 
DOE  elects  to  cease  operation  of  these 
functions  at  the  Rocky  Flats  Kant  prior 
to  implementing  Complex  21. 
Alternatives  would  include  accelerating 
constructing,  testing,  and  operating 
plutonium  fabrication  functions  for 
Complex  21;  constructing  an  interim 
facility;  retrofitting  an  existing  facility; 
or  No  Action  (continue  to  operate  the 
Rocky  Flats  Rant  until  Complex  21  is  in 
place).  The  analysis  will  be  sofficientiy 
detailed  to  support  decisions  regarding 
siting  and  constructing  (if  appropriate) 
plutonium  facilities  to  meet  mid-term 
needs. 

Enviromental  issues.  The  PEIS  will 
identify  and  analyze  direct,  indirect,  and 
cumulative  effects  resulting  from  the 
ccmfiguration  of  the  complex,  including 
potential  effects  from  constructing  and 
operating  proposed  support  facilities  (if 
any),  and  transporting  radioactive, 
hazardous  or  mixed  (both  radioactive 
and  hazardous)  materials.  The  PEIS  will 
consider  impacts  to  public  and  woricer 
health  and  safefy:  natural  ecossrstems 
including,  but  not  limited  to,  air  quality, 
water  resources,  plants  and  animals;  die 
cultural  environment  including,  but  not 
limited  to,  land  use.  historic  resources 
and  archaeologiGal  sites;  and  the 
socioeconomic  situation.  The  PEIS  will 
address  the  potential  consequences  of 
both  normal  and  accidental  radiological 
and  nonradiological  releases.  The  I^IS 
will  examine  other  relevant  issues 
identified  by  DOE  or  the  public  through 
the  scoping  process. 

Configuration  decisions.  Following 
preparation  of  the  final  PEIS,  DOE  will 
issue  a  ROD  to  document  its  decisions 
on  the  long-term  configuration  of  the 
nuclear  weapons  complex  and  how  DOE 
will  accon^)lish  this.  The  ROD  will 
explain  how  DOE  has  balanced 
envirormiental  considerations  against 
odier  factors,  such  as  cost  and 
engineering  feasibility,  in  reaching  its 
decision.  Among  other  things,  the  ROD 
will  include  a  decision  regarding  the 
siting  of  weapons  complex  facilities, 
now  located  at  die  Ro«Jcy  Flats  Plant, 
and  co-location  of  other  facilTties. 

It  is  anticipated  diat  die  ROD  will 
serve  as  the  basis  for  a  final 


reconfiguration  plan  for  Complex  21. 
The  plan  vrill  help  guide  DOE  in  future 
site-specific  and  project-specific 
decisionmaking.  If  necessary,  the  PEIS 
and  the  reconfiguration  plan  may  be 
supplemented  later,  if  there  is  a  need  to 
change  or  augment  die  programmatic 
decisions. 

In  addition  to  the  ROD  on  the 
configuration  of  Complex  21,  DOE  will 
prepare  a  ROD  to  address  the  mid-term 
configuration  for  the  plutonium 
fabrication  functions  of  the  weapons 
complex.  If  DOE  determines  that  there  is 
a  need  to  establish  a  means  to 
manufacture  plutonium  parts  prior  to 
implementing  Complex  21,  this  ROD 
would  establish  the  timing  and  method 
to  meet  that  need.  The  ROD  will  address 
whether  replacement  plutonium 
facilities  would  be  needed  in  the  mid- 
term, and.  if  so,  siting  and  construction 
considerations  for  those  facilities.  The 
ROD  on  the  mid-term  configuration  may 
be  issued  independenUy  from  the  ROD 
on  Complex  21. 

Interim  actions.  DOE  may  propose, 
analyze,  and  implement  some  actions 
pertaining  to  the  nuclear  weapons 
complex  in  the  interim  while  the  I^S  is 
being  prepared.  However,  under  the 
|»ovisions  of  the  CEQ  regulations,  while 
the  PEIS  is  in  progress  DOE  may  not: 

Undertake  in  the  interim  any  major  Federal 
action  covered  by  the  program  which  may 
significantly  affect  the  quality  of  the  human 
environment  unless  such  action: 

(1]  Is  justified  independently  of  the 
pngram; 

(2)  Is  iteelf  accompanied  by  an  adequate 
environmental  impact  statement  and 

(3)  Will  not  prejudice  the  ultimate  decision 
on  this  program.  Interim  action  prejudices  the 
ultimate  decision  on  the  program  when  it 
tends  to  determine  subsequent  development 
or  limit  alternatives. 

(40  CFR  lS06.1(c]] 

DOE  ia  currentiy  in  the  process  of 
preparing  or  contemplating  several  EISs 
on  actions  related  to  those  covered  by 
diis  PEIS.  There  are  listed  in  Table  3. 
with  an  explanation  of  their  relationship 
to  this  PEIS.  DOE  intends  to  complete 
related  EISs  according  to  their  current 
schedules.  As  part  of  the  EISs  listed  in 
Table  3.  DOE  has  requested  (or  will 
soon  request]  public  comment  on  the 
scope  of  the  NEPA  review;  their  scope 
will  not  be  revisited  in  this  PEIS. 

Classified  material.  DOE  will  review 
classified  material,  including  the 
classified  version  of  the  Reconfigtu'stion 
Study,  while  preparing  the  PEIS.  DOE 
anticipates  that  the  completed  PEIS,  and 
its  associated  ROD,  may  include 
classified  material  which  will  not  be 
available  for  general  public  review.  This 
material  would,  however,  be  considered 
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by  DOE  in  reaching  a  decision  on 
configiiration  of  the  complex  The 
ensuring  nuclear  weapons  complex 
reconfiguration  plan  would  include  an 
unclassified  summary  document  which 
would  be  available  for  public 
distribution  and  a  classified  report 
which  would  not  be  made  available  to 
the  general  public. 

Tables 

Related  DOE  Environmental  Impact 
Statements  (ElSs)  in  Preparation  or 
Under  Consideration 

Programmatic  EISs 

Environmental  restoration  and  waste 
management  PEIS— Current  status: 
Notice  of  Intent  (NOI]  published  on 
October  22. 1990  (55  FR  42633). 

Relationship  to  reconfiguration  PEIS: 
Will  analyze  alternative  means  for 
managing  DOFs  nuclear,  hazardous, 
mixed,  and  other  wastes;  transportation 
implications  of  waste  disposal:  and 
environmental  restoration  at  DOE  sites. 
Will  address  the  waste  management 
implications  of  activities  within  the 
nuclear  weapons  complex;  however  the 
volimie  of  waste  generated  by  the 
nuclear  weapons  complex  is  a  small 
portion  of  the  total  volimie  of  waste 
considered.  Will  describe  environmental 
restoration  activitives  which  would  be 
required  for  the  eventual 
decontamination  and  decommissioning 
of  DOE  facilities,  including  those  at 
weapons  complex  sites. 

New  production  reactor  EIS— Current 
status:  NOI  pubUshed  on  September  le, 
1988  (53  FR  38094);  draft  EIS  scheduled 
to  be  issued  early  in  1991. 

Relationship  to  reconfiguration  PEI& 
Will  analyze  alternative  means  of 
providing  tritium  capacity  to  meet  the 
nation's  defense  requirements  well  into 
the  21st  century,  including  selection  of 
one  or  more  sites  and/ or  technologies 
for  production  reactors.  Would  be  an 
"interim  action"  under  the  CEQ 
regulations;  serves  as  the  DOE'S 
programmatic  look  at  new  tritium 
production  capacity.  Project-specific 
siting  and  technology  decisions  made 
through  this  EIS  will  be  considered  to  be 
part  of  Complex  21,  and  would  serve  as 
part  of  the  "no  action"  alternative  in  the 
PEIS. 

Site'.wide  EISs 

Lawrence  Livermore  site-wide  EIS — 
Current  status:  NOI  published  on 
October  5. 1990  (55  FR  41048):  draft  EIS 
scheduled  to  be  issued  by  December 
1991. 

Relationship  to  reconfiguration  PEIS- 
Will  analyze  impacts  of  continuing  near- 
term  operations  at  the  Lawrence 
Livermore  National  Laboratory  and 


Sandia  National  Laboratory,  Livermore, 
to  meet  the  requirements  of  both  NEPA 
and  the  California  Environmental 
Quality  Act  Will  look  at  alternative 
locations  for  activities  that  are  not  part 
of  the  weapons  complex:  consideration 
of  relocating  weapons  functions  will  be 
examined  in  the  PEIS. 

Rocky  Flats  site-wide  EIS— Current 
status:  Authorized  by  Secretary  on 
September  24, 1990;  NOI  scheduled  to  be 
published  in  early  1991. 

Relationship  to  reconfiguration  PEIS: 
Will  analyze  impacts  of  managment  of 
the  Rocky  FlaU  Plant  until  Complex  21 
is  implemented;  consideration  of 
relocating  plutonium  facilities  in  the 
mid-term,  and  all  weapons  facilities  in 
the  long-term,  will  be  examined  in  the 
PEIS. 

Project-specific  EISs 

Plutonium  Recovery  Modification 
Project — Current  status:  NOI  published 
on  May  30, 1990  (55  FR  21919);  schedule 
for  issuing  the  driaft  EIS  depends  on 
project  funding. 

Relationship  to  reconfiguration  PEIS- 
Will  analyze  impacts  of  constructing 
and  operating  the  project  at  the  Rocky 
Flats  Plant  either  solely  as  a  means  to 
process  plutonium  residues  now  stored 
on-site,  or,  in  addition  to  reprocessing, 
as  a  means  for  recovering  plutonium 
metal  from  scrap  and  returned  weapons 
components.  Would  be  an  "interim 
action"  under  the  CEQ  regulations. 
Consideration  of  relocating  plutonium 
facilities  in  both  the  mid-term  and  long- 
term  will  be  examined  in  the  PEIS. 

Savannah  River  reactor  operation 
US— Current  Status:  Draft  EIS 
pubUshed  in  May  1990;  final  EIS  issued 
in  December  1990  (DOE/EIS-0147);  ROD 
issued  on  February  4, 1991. 

Relationship  to  reconfiguration  PEIS: 
Analyzes  impacts  of  continued 
operation  of  one,  two,  and/or  three 
existing  production  reactors  at  the 
Savannah  River  Site,  at  least  until  new 
production  reactor  capacity  is 
demonstrated.  Serves  as  the  basis  for 
the  "no  action"  alternative  in  the  New 
Production  Reactor  EIS.  Could  serve  as 
part  of  the  environmental  baseline  for 
the  "no  action"  alternative  in  the  PEIS, 
depending  on  DOE  decisions  regarding 
the  New  Production  Reactor  EIS.  The 
PEIS  will  examine  the  future  long- 
term  mission  of  the  production  reactors 
as  will  as  other  nuclear  weapons 
complex  functions  now  located  at  the 
site. 

Special  nuclear  materials 
laboratory — Current  status:  NOI 
published  on  January  12, 1990  (55  FR 
1251):  schedule  for  issuing  the  draft  EIS 
depends  on  project  funding. 


Relationship  to  reconfiguration  PEIS: 
Will  analyze  impacts  of  constructing 
and  operating  a  new  laboratory  building 
at  Los  Alamos  National  Laboratory.  The 
new  laboratory  would  replace  an  older, 
obsolete  building  and  consolidate 
certain  functions  currently  performed  to 
support  the  Low  Alamos  Plutonium  . 
Facility.  Would  be  an  "interim  action" 
under  the  CEQ  regulations. 

NolK  DOE*!  Office  of  Environmental 
Restoration  and  Waste  Management  may 
prepare  other,  project-specific  NEPA  reviews 
of  environmental  restoration,  waste 
management  or  decommissioning  and 
decontamination;  these  are  not  listed  hera. 

DOE  Configuration  Review 
Committee.  In  1988,  through  the 
National  Defense  Authorization  Act  for 
Fiscal  Years  1988/1989  (Pub.  L 100-180), 
Congress  directed  that  a  study  be 
conducted  and  a  plan  prepared  by  the 
President  "for  the  moden^zation  of  the 
nuclear  weapons  complex  that  takes 
into  account  the  overall  size,  productive 
capacity,  technology  base,  and 
investment  strategy  necessary  to 
support  long-term  security  objectives.** 
The  product  of  that  study,  the  "Nuclear 
Weapons  Complex  Modernization 
Report"  was  submitted  to  Congress  by 
the  President  on  January  12, 1989.  It 
called  for  extensive  modernization  of 
DOE  nuclear  weapons  complex  facilities 
over  the  next  15  to  20  years,  and  a  major 
program  of  environmental  restoration 
and  waste  management 

After  the  report  was  submitted  to 
Congress,  DOE  identified  additional 
problems  at  its  facilities,  particularly 
with  respect  to  environmental 
compUance  and  waste  management 
issues.  As  a  result  the  Secretary  of 
Energy  established  the  Configuration 
Review  Committee  in  September  1989  to 
examine  the  assumptions  and 
conclusions  of  the  President's  report  to 
Congress  pertaining  to  modernization  of 
the  nuclear  weapons  complex.  (The 
Secretary  formed  a  separate 
Departmental  organization,  the  Office  of 
Environmental  Restoration  and  Waste 
Management  to  address  those  problems 
on  a  programmatic  basis.  As  noted 
above,  IJOE  is  preparing  a  separate  PEIS 
to  examine  environmental  restoration 
and  waste  management  issues.) 

The  Configuration  Review  Committee 
has  prepared  a  Reconfiguration  Study 
which  presents  a  reassessment  of  the 
current  problems  facing  the  complex, 
outlines  expectations  for  the  complex  of 
the  21st  century,  and  charts  a  proposed 
course  for  achieving  Complex  21.  The 
study  examines  the  requirements 
needed  to  ensure  that  DOE's  national 
security  responsibilities  will  be  carried 
out  efficientiy,  and  in  a  marmer  that  will 
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protect  the  environment  and  safegnard 
the  health  and  safety  of  emidoyees  and 
public.  Hie  Reconfiignration  Study 
contains  material  which  is  expected  to 
serve  as  a  basis  far  certain  assun^rtions 
and  analyses  in  the  PEIS.  although  the 
PEIS  may  analyze  a  broader  range  of 
issues  and  alternatives.  DOE  has 
prepared  both  a  classified  and  an 
unclassified  version  of  the 
Reconfiguration  Study;  DOE  will 
consider  the  classification  material 
while  preparing  the  PEIS.  The 
unclassified  version  of  the 
Reconfiguration  Study  is  publicly 
available  from  DOE  upon  request 

Invitation  to  comment  DOE  invites 
comments  on  the  scope  of  this  PEIS  bom 
all  interested  parties,  including  affected 
Federal,  State  and  local  agencies  and 
Indian  tribes.  DOE  solicits  comments 
regarding  the  scope  of  the  PEIS  analysis, 
suggestions  on  significant  environmental 
issues,  alternatives  to  be  included  in  the 
PEIS.  and  other  content 

To  ensure  consideration  in  preparing 
the  draft  PEIS,  written  comments  must 
be  postmarked  by  the  date  indicated 
above.  Late  comments  will  be 
considered  to  the  extent  practicable. 

Agencies,  oigonizations,  and  the 
general  public  are  invited  to  present  oral 
comments  jjertinent  to  preparation  of 
the  PEIS  at  public  scoping  meetings. 
DOE  will  also  accept  written  material  at 
the  meetings.  Written  and  oral 
comments  will  be  given  equal  weight  in 
the  scoping  process. 

DOE  will  hold  public  scoping 
meetings  in  Washington,  DC,  near  each 
of  the  13  major  sites  of  the  nuclear 
weapons  complex,  and  near  any  other 
site  identified  by  the  Site  Evaluation 
Panel  for  consideration  for  relocation  of 
the  weapons  complex  facilities  now 
located  at  the  Rocky  Flats  Plant  and  co- 
located  facilities.  The  time,  date  and 
location  for  these  meetings  will  be 
announced  by  DOE  in  the  Federal 
Register  in  about  March  1991,  and/or  at 
the  time  DOE  announces  the  list  of 
qualified  candidate  sites  identified  by 
the  Site  Evaluation  Panel  (expected  to 
be  on  or  about  July  1, 1991).  Public 
meetings  will  be  held  at  least  two  weeks 
after  notice  is  given  in  the  Federal 
Register.  The  meetings  also  will  be 
publicized  in  local  media  and  other 
means  as  appropriate. 

The  Federal  Register  Notice 
announcing  the  meetings  will  provide 
rules  for  conduct  of  the  meetings.  In 
general,  DOE  will  designate  a  presiding 
officer  to  chair  each  meeting.  "The 
presiding  officer  will  establish  the  order 
of  speakers  and  any  additional 
procedures  necessary  to  conduct  the 
meetings.  Speaken  will  be  asked  to 
register  co  speak,  and  given  equal  time 


to  present  their  remarics  (apiMroximately 
five  minutes  each).  DOE  will  not 
question  speakers;  however,  tiie 
presidiiig  officer  may  sric  speakers  to 
clariiy  their  statements  to  assure  that 
DOB  fully  understands  the  ccHnment 
DOE  will  prepare  transcripts  of  the 
scoping  meetings  and  make  these 
avsilable  for  public  review. 

DC^  will  announce  the  availability  of 
the  draft  PEIS,  when  completed,  in  the 
Fedetal  Register,  and  will  solicit  public 
review  and  comment  on  the  unclassified 
portion  of  the  draft  PEIS.  Comments  m 
&e  draft  will  be  considered  in  preparing 
thefinalPEIS. 

Supporting  documents.  The 
unclassified  Reconfiiguration  Study,  die 
EISs  listed  in  Table  3,  transcripts  at  the 
public  scoping  meetings,  and  other 
unclassified  supporting  information  will 
be  available  for  public  review  at  the 
DOE  public  reading  rooms  listed  below. 

California 

U.S.  Department  of  Energy,  San 
Francisco  Operations  Office,  1333 
Broadway,  Oakland,  California  94612, 
(415)  273-4428. 

Colorado 

U.S.  Department  of  Energy.  Rocky  Flats 
Public  Reading  Room,  Front  Range 
Community  College  Library,  3645 
West  112th  Avenue,  Westminster, 
Colorado  80030.  (303)  469-4435. 

Idaho 

U.S.  Department  of  Energy,  Idaho 
Operations  Office,  Public  Reading 
Room.  1776  Science  Center  Drive,  P.O. 
Box  1625,  Idaho  Falls.  Idaho  83402. 
(208)  526-1191. 

Illinois 

U.S.  Department  of  Energy,  Chicago 
Operations  Office,  9800  South  Cass 
Avenue,  Aigorme,  Illinois  60439,  (708) 
972-2010. 

New  Mexico 

VS.  Department  of  Energy,  Albuquerque 
Operations  Office,  Pennsylvania  and 
8th  Streets,  P.O.  Box  5400,  Kirtland 
Air  Force  Base,  New  Mexico  87115, 
(505)  645-5163. 

Nevada 

U.S.  Department  of  Energy,  Nevada 
Operations  Office,  2753  South 
Highland  Drive,  Las  Vegas,  Nevada 
89193,  (702)  295-1274. 

South  Carolina 

U.S.  Department  of  Energy  Reading 
Room,  University  of  South  Carolina, 
Aiken  Campus.  Writing  Center,  171 
Univereity  Parkway,  ^en.  South 


Carolma  29601,  (803)  648-6851. 
Extension  3262. 

Tennessee 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  FVeedom  of 
Information  Officer.  200 
Administration  Road,  room  G-2Q9, 
P.O.  Box  2001,  Oak  Ridge,  Tennessee 
3783t  (615)  576-9344  or  576-12ia 

Washington 

U.S.  Department  of  Energy.  Ridiland 
Operations  Office.  825  Jadwin 
Avenue,  room  157,  P.O.  Box  197a  Mail 
Stop  Al-66,  Richland.  Washington 
98352,  (509)  376-8583. 

Washington,  DC 

US.  Department  of  Energy,  Freedom  of 
Informaticm  Reading  Room,  room  lE- 
19a  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-6020. 
For  information  on  the  availability  of 
specific  documents  and  hours  of 
operation,  please  contact  the  reading 
rooms  at  the  telephone  numbers 
provided. 

Signed  in  Washington,  DC  tliis  6th  day  of 
February.  1991,  for  tiie  United  SUtea 
Department  of  Energy. 
Paul  L  Ziemer, 

Assistant  Secretary,  Environment,  Safety  aod 

Health. 

[FR  Doc.  91-3206  Filed  2-6-41:  6:45  am] 
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DEPARTMENT  OF  ENERGY 

Availability;  Invitation  for  Site 
Propoaala,  Nudaar  Weapons  Complax 
Raconfiguration  Sit* 

AQENCY:  Department  of  Energy. 
ACTION:  Notice  of  availability  of  an 
invitation  for  site  proposals,  nuclear 
weapons  complex  reconfiguration  Site. 

summary:  The  Department  of  Energy 
(DOE)  announces  the  availability  of  its 
Invitation  for  Site  Proposals  to  soUcit 
offers  of  land  to  be  used  to  construct 
and  operate  one  or  more  nuclear 
weapons  production  facilities.  DOE  has 
proposed  relocating  the  nuclear 
weapons  facilities  now  located  at  the 
Rocky  Flats  Plant  near  Golden, 
Colorado.  In  addition,  DOE  is 
considering  the  feasibility  of  co-locating 
other  nuclear  weapons  complex 
facilities  on  the  site  eventually  chosen 
for  relocating  the  Rocky  Flats  facilities. 
DATES:  The  Invitation  for  Site  Proposals 
is  available  on  the  date  of  this  Notice. 
Proposals  are  due  at  the  office  in 
Washington  DC  on  June  3, 1991. 
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I  For  copies  of  the  Invitation 
for  Site  Proposals,  please  submit  a 
written  request  to:  Robert ).  Ghetti,  Site 
Evaluation  Panel.  U.S.  Department  of 
Energy,  DP-22.  room  A-384. 19901 
Germantown  Road.  Germantown  MD 
20874.  (301)  353-5277. 

For  further  information,  please  contact 
DOE  at  the  above  address  or  telephone 
number. 

•UPKtiMNTAiiv  mromuTioN:  With  this 
announcement.  DOE  is  initiating  a  site- 
evaluation  process  by  inviting  Federal 
agencies,  States,  and  others  to  propose 
to  provide  DOE  with  land,  at  no  cost  to 
the  Federal  government,  for  a  site  on 
which  to  construct  and  operate  facilities 
to  replace  those  currently  located  at  the 
Rocky  Flats  Plant  or  a  consolidated  site 
to  construct  and  operate  several  nuclear 
weapons  complex  facilities.  The 
relocation  site  will  occupy  at  least  5,000 
acres,  and  must  be  entirely  located 


within  the  United  States.  DOE  has 
formed  a  Site  Evaluation  Panel  to 
evaluate  sites  offered  in  response  to  this 
Invitation.  Offers  will  be  evaluated  on 
the  following  factors:  population  density 
and  distribution:  environmental,  safety 
and  health  considerations; 
socioeconomics;  siting  flexibility;  siting 
availability;  and  transportation.  The 
Panel  will  also  evaluate  certain  DOE 
sites.  Both  DOE  sites  and  those 
proposed  in  response  to  this  Invitation 
will  be  evaluated  against  the  same 
criteria. 

The  Panel's  evaluation  will  be  used  to 
assist  DOE  in  the  development  of  a  set 
of  "reasonable  alternatives"  to  be 
considered  in  DOE's  programmatic 
environmental  impact  statement  (PEIS) 
on  reconfiguration  of  the  nuclear 
weapons  complex.  DOE  concurrently 
has  issued  its  Notice  of  Intent  to  prepare 
the  PEIS  and  this  Notice  of  Availability; 


see  the  Notice  of  Intent  for  information 
regarding  the  PEIS  review  and 
identification  of  candidate  DOE  sites. 
DOE  will  prepare  a  Record  of  Decision 
following  completion  of  the  PEIS  which 
will  document,  among  other  things. 
DOE's  decision  regarding  relocation  of 
the  facilities  discussed  above.  This 
aspect  of  the  ROD  may  include  either 
(1)  A  decision  to  select  a  new  site  for  - 
relocating  one  or  more  existing  DOE 
facihties;  (2)  a  decision  to  select  more 
than  one  site  for  relocating  more  than 
one  existing  DOE  facility;  or  (3)  a 
decision  not  to  select  a  site  for 
relocating  existing  DOE  facilities. 

Signed  in  Washington.  DC  for  the  United 
States  Department  of  Energy. 
Richard  A.  Claytor. 

Assistant  Secretary,  Defense  Programs. 
[FR  Doc.  91-3207  Filed  2-8-01;  6:45  am] 
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Protection  Agency 


40  CFR  Part  300 

National  Priorities  List  for  Uncontroiied 

Hazardous  Waste  Sites;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pert  900 
(PfM.9MS-e] 

HmuOnm  rlHIIIUM  LMl  ivf 

Unoomroltod  Heierdoue  Weete  SItee 

AOmev:  Environmental  Protection 
Agency. 

action:  Pinal  rule. 


;  The  Environmental  Protection 
Agency  ("EPA"}  is  amending  appendix  B 
of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCF').  40  CFR  part  30a  which  was 
originally  promulgated  on  fuly  16, 1982, 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA").  CERCLA  has 
since  been  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA")  and  is  implemented 
by  Executive  Order  12580  (52  FR  2933, 
January  29, 1987).  CERCLA  requires  that 
the  NCP  include  a  list  of  national 
priotitiss  among  the  Jaiown  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  the  United  States,  and  that 
the  list  be  revised  at  least  annually.  The 
National  Priorities  List  ("NPL"),  initially 
promulgated  as  appendix  B  of  the  NCP 
on  September  8, 1983  (4i  FR  4UIMU|. 
constitutes  this  list  and  is  being  rerised 
today  by  theadditionof  6  silss.  Based 
on  a  review olfiAAc  rraiiawwis  oa 
these  sites,  S>A  has  dedded  that  they 
meet  the  eligibility  requirements  of  the 
NPL  and  are  consistent  with  the 
Agency'ailatuigpoiiciea.  In  addition, 
today's  action  withdraws  the  proposal 
of  8  other  sitaa  far  induikjD  OB  te  NPL 
Six  sites  previously  proposed  for  the 
NPL  have  had  no  tinal  disposition  to 
date.  Information  supporting  these 
actions  is  contained  in  the  Superfund 
Public  Dockets. 

This  rule  results  in  a  final  NPL  of  1,189 
sites,  116  of  them  in  the  Federal  section; 
no  sites  remain  proposed  to  the  NPL 
vncnvi  DATt:  The  effective  date  for 
this  amendment  to  the  NCP  shall  be 
March  13, 1991.  CERCLA  section  305 
provides  for  a  legislative  veto  of 
regulations  promulgated  under  CERCLA. 
Although  INS  V.  Chadha  462  U.S.  919, 
103  S.  CL  2764  (1983),  cast  the  validity  of 
the  legislative  veto  into  question,  EPA 
has  transmitted  a  copy  of  this  regulation 
to  the  Secretary  of  the  Senate  and  the 
Clerk  of  the  House  of  Representatives.  If 
any  action  by  Congress  calls  the 
effective  date  of  this  regulation  into 
question,  the  Agency  «^  publish  a 


notice  of  olartfioatiaa  bi  the  FadenI 
JKagialar. 

ADOWMUt;  Addresses  for  the 
Headquarters  and  Regional  dockets 
follow.  For  further  details  on  what  teee 
dockets  contain,  see  Section  I  of  the 
"Supplementary  Information"  portlae  of 
this  preamble. 

Docket  Coordinator,  Headquarten,0.& 
EPA  CERCLA  Docket  Office,  01  3M. 
Waterside  Mall,  401  M  Sb«et,  SW« 
Washington,  DC  20460,  202/382-30M 

Evo  Cunha,  Region  1,  U.S.  EPA  Waste 
Management  Records  Center,  FSB- 
CAN  6, 1.F.  Kennedy  Federal  BuOding. 
Boston,  MA  02203.  617/573-6729 

Document  Control  Center,  Superfuod 
Docket  U.S.  EPA  Region  2. 26 1 
Plaza,  7th  Floor,  Room  74a  New  TeA. 
NY  10278,  Latchmin  Serrane.  2U/S4- 
5540,  Ophelia  Brown,  212/JMkiai 

Diane  McCreary,  Region  3,  U.S.  EPA 
Library,  5th  Floor.  841  Chestnut 
Building,  9th  &  Chestnut  Strasla, 
Philadelphia,  PA  19107,  215/iOr-OMO 

Beverly  Fulwood.  Region  4,  U.S.  SA 
Library,  Room  G-6,  345  CourUe 
Sti^et,  NE.,  Atlanta,  GA  30365,  < 
347-4216 

Cathy  Freeman.  Region  5,  U.S.  EPA.  9 
HSM-TUB  7,  230  South  Dearboaa 
Street  Chicago,  ft.  60604.  312/8»-«a4 

Jana  HarviH.  Region  6,  U.S.  EPA.  Mfi 
Ross  Avenue.  Mail  Code  6H-MA, 
Dallas.  TX  75202-2733.  214/655-6740 

Steven  Wyman,  Region  7,  U.S.  EPA 
Ubcaiy,  72B  kfinaesota  Avenue. 
Kansas  Oty,  KS  06101, 913/551-9an 

Barbara  Wagner.  Region  8,  U.S.  9IA 
lihranr.  vm  \Wk  Street  Suite  an. 
Denver,  X30  80202-2405,  303/2gi^Mi 

Usa  Nelson.  Region  9,  U.S.  EPA,  7S 
Hawthanw  Street  San  Francisoe.  CA 
94105,  415/744-2347 

D««4d  Beenett  legion  la  U.S.  EPA.9ii 
Fleoc  aaOOAth  Avenue,  Mail  Slap 
HW-093,  SeatUe,  WA  98101. ; 
2103. 

TOR  nmTHER  mromiATioN  conimcz: 

Robert  Myers,  Hazardous  Site 

Evaluation  Divisioa  Office  of 

Emergency  and  Remedial  Respoeee 

(OS-230),  U.S.  Environmental 

Agency,  401 M  Street  SW.,  Wa 

DC.  2046a  or  the  Superfund  Ho 

Phone  (800)  424-9346  or  (703) 

the  Washington,  DC  metropoli 


area). 
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ie  1980,  Congress  enacted  the 
CoQpKhensive  Environmental 
Beapanse,  Compensation,  and  Liability 
Aot<2  U.S.C.  sections  9601-0675 
fCBCLA"  or  the  "Act"),  In  response  to 
1  of  uncontrolled  hazardous 
I.  CERCLA  was  amended  in 
I  by  the  Superfund  Amendments  and 
Reeelhorization  Act  ("SARA"),  PubUc 
Law  Mo.  99-499,  sUt.  1613  et  seq.  To 
invtement  CERCLA,  the  Environmental 
ftvtection  Agency  ("EPA"  or  "the 
AfBDcy")  promulgated  the  revised 
NsttisnadOU  and  Hazardous  Substances 
PoBiltion  Contingency  Plan  ("NCP'),  40 
cm  part  300,  on  )uly  la  1982  (47  FR 
snM)  pursuant  to  CERCLA  section  105 
and  Executive  Order  12316  (46  FR  42237. 
A^ast  20. 1981).  The  NCP,  further 
revised  by  EPA  on  September  16, 1985 
f»FR  37624)  and  November  20, 1986  (50 
FR  47912),  sets  forth  guidelines  and 
pceoedures  needed  to  respond  under 
CEKLA  to  releases  and  threatened 
ises  of  hazardous  substances, 
itants,  or  contaminants.  On  March 
«,  ago  (55  FR  8666),  EPA  revised  the 
NCP  in  response  to  SARA. 

Section  105(a)(8)(A)  of  CERCLA.  as 
amended  by  SARA,  requires  that  the 
NCP  include  "criteria  for  determining 

I  among  releases  or  threatened . 
I  ftroughout  the  United  States 
for  the  pwpose  of  taking  remedial  action 
aad.  to  the  extent  practicable  taking  into 
•ooeunt  the  potential  urgency  of  such 
aoHon.  for  the  purpose  of  taking  removal 
aotion."  Removal  action  involves 
flhanup  or  other  actions  that  are  taken 
Jaassponse  to  releases  or  threats  of 
ises  on  a  short-term  or  temporary 
is  (CERCLA  section  101(23)). 
aedial  action  tends  to  be  long-term  in 
and  involves  response  actions 
4Mt  are  consistent  with  a  permanent 
reeBdy  for  a  release  (CERCLA  section 
191(24)).  Criteria  for  determining 
pierities  for  possible  remedial  actions 
financed  by  the  Trust  Fund  established 
rOnCLA  are  included  in  the 
I  banking  System  ("HRS").  which 
EBA  promulgated  as  appendix  A  of  the 
NCP  (47  FR  31219.  July  la  1982). 

On  December  14. 1990  (55  FR  51532). 
EPA  finalized  revisions  to  the  HRS  in 
saeponse  to  CERCLA  section  105(c). 
eAied  by  SARA.  The  effective  date  for 
theee  revisions  is  March  14. 1991.  Until 
^Us  eSactive  date.  EPA  will  continue  to' 
«ae  tbecerrent  HRS  in  accordance  with 
XXUSAeection  105(c)(1)  and 

tonal  Intent  as  explained  in  54 
I  (March  31. 1989). 
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Based  in  large  part  on  the  HRS.  and 
pursuant  to  section  105(a)(8)(B)  of 
CERCLA,  as  amended  by  SARA.  EPA 
prepared  a  list  of  national  priorities 
among  the  known  releases  or  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  throughout 
the  United  States  (the  "National 
Priorities  List"  or  "NPL").  The  list  has 
been  promulgated  as  appendix  B  of  the 
NCP.  A  site  may  undergo  CERCLA- 
financed  remedial  action  only  after  it  is 
placed  on  the  NPL  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1)  (55  FR  8845, 
March  8, 1990).  As  CERCLA  section 
105(a)(8)(b)  states,  the  NPL  is  a  listing  of 
"releases  or  threatened  releases"  of 
hazardous  substances,  pollutants,  or 
contaminants.  For  simplicity,  the 
discussion  below  may  refer  to  these 
"releases  or  threatened  releases" 
Interchangeably  as  "releases", 
"facilities",  or  "sites". 

An  original  NPL  of  406  sites  was 
promulgated  on  September  8, 1983  (48 
FR  40658).  Pursuant  to  CERCLA  section 
105(a)(8)(B),  which  requires  that  the  NPL 
be  revised  at  least  annually,  the  tiPL  has 
been  updated  periodically,  most  recentiy 
on  August  30, 1990  (55  FR  35502).  The 
Agency  also  has  proposed  adding  new 
sites  to  the  NPL  most  recentiy  on 
October  26, 1989  (54  FR  43778). 

EPA  may  delete  sites  from  the  NPL 
when  no  further  response  is  appropriate, 
as  provided  in  the  NCP  at  40  CFR 
300.425(e)  (55  FR  6845,  March  8, 1990). 
To  date,  the  Agency  has  deleted  33  sites 
from  the  final  NPL  most  recently  the 
following  four  sites  are  deleted. 

The  sites  to  be  deleted  from  the  NPL 
are: 

International  Minerals  &  Chemical  Corp. 
(Terre  Haute  East  Plant)  in  Terre  Haute, 
Indiana 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  September  22, 1989 
(54  FR  39009).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  October  23, 1989.  EPA 
received  one  comment  regarding 
perpetual  monitoring  of  the  site.  No 
change  in  EPA's  intention  to  delete  the 
site  resulted  from  the  comment  because 
the  response  action  eliminated  the  need 
for  such  monitoring.  The  conunent  and 
EPA's  response  are  contained  in  a 
Responsiveness  Summary  available 
through  the  Region  V  Office  of  Public 
Affairs  (address  above). 

Petersen  Sand  &  Gravel  in  Ubertyville. 
Illinois 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  September  22. 1989 
(54  FR  39011).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 


Delete  was  October  23, 1989.  EPA 
received  no  comments. 

Poer  Farm  in  Hancock  County,  Indiana 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  September  21, 1989 
(54  FR  38876).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  October  23, 1989.  EPA 
received  no  comments. 

Whitehall  Municipal  Wells  in  Whitehall, 
Michigan 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  September  21, 1990 
(55  FR  38816).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  October  30, 1990.  EPA 
received  one  comment  in  support  of  site 
deletion.  The  comment  and  Q'A's 
response  are  contained  in  a 
Responsiveness  Summary  available 
through  the  Region  V  Office  of  Public 
Affairs  (address  above). 

Sites  on  the  NPL  may  be  the  subject  of 
Hazardous  Substances  Superfund 
(Fund-)  financed  remedial  actions.  Any 
site  deleted  fixim  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  in  the  unlikely  event  that 
conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
states  that  sites  deleted  from  the  NPL 
are  eligible  for  further  Fund-financed 
actions  should  future  conditions  warrant 
such  action.  Deletion  of  a  site  from  the 
NPL  does  not  affect  responsible  party 
liability  or  Impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts. 

This  rule  adds  6  sites  to  die  NPL  14 
other  sites  previously  proposed  for  the 
NPL  are  not  being  added.  Of  these  14 
sites,  three  have  HRS  scores  below  28.50 
based  on  the  information  currentiy 
available  to  the  Agency,  four  can  be 
addressed  under  corrective  action 
authorities  of  Subtitie  C  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  and  one  site  no  longer  meets 
the  health  advisory  criterion  on  which 
its  proposal  was  based.  The  Agency  is 
maldng  no  final  decision  with  respect  to 
the  other  six  sites,  for  reasons  discussed 
elsewhere  in  this  preamble.  EPA  has 
carefully  considered  public  comments 
submitted  for  the  sites  in  this  final  rule 
and  has  made  certain  modifications  in 
response  to  those  comments,  litis  rule 
results  in  a  final  NPL  of  1,189  sites,  116 
of  them  in  the  Federal  section.  These 
1,189  sites  include  14  sites  in  the 
construction  completion  category  as 
discussed  in  a  notice  elsewhere  in 
today's  Federal  Register. 

In  formation  Available  to  the  Public 

The  Headquarters  and  Regional  public 
dockets  for  die  NPL  (see  aoorcsses 


portion  of  this  notice)  contain 
documents  relating  to  the  evaluation 
and  scoring  of  sites  in  this  final  rule.  The 
dockets  are  available  for  viewing,  by 
appointment  only,  after  the  appearance 
of  this  notice.  The  hours  of  operation  for 
the  Headquarters  docket  are  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays. 
Please  contact  Individual  Regional 
dockets  for  hours. 

The  Headquarters  docket  contains 
HRS  score  sheets  for  each  final  site;  a 
Doctimentation  Record  for  each  site 
describing  the  information  used  to 
compute  the  score;  pertinent  information 
for  any  site  affected  by  special  study 
waste  or  other  requirements,  or  RCRA 
or  other  listing  policies;  a  list  of 
documents  referenced  in  the 
Docimientation  Record;  comments 
received;  and  the  Agency's  response  to 
those  comments.  The  Agency's 
responses  are  contained  in  the  "Support 
Document  for  the  Revised  National 
Priorities  List  Final  Rule — February 
1991." 

Each  Regional  docket  includes  all 
information  available  in  the 
Headquarters  docket  for  sites  in  that 
Region,  as  well  as  the  actual  reference 
documents,  which  contain  the  data 
principally  relied  upon  by  EPA  in 
calculating  or  evaluating  the  HRS  scores 
for  sites  in  that  Region.  These  reference 
documents  are  available  only  in  the 
Regional  dockets.  They  may  be  viewed, 
by  appointment  only,  in  the  appropriate 
Regional  Docket  or  Superfund  Branch 
Office.  Requests  for  copies  may  be 
directed  to  the  appropriate  Regional 
Docket  or  Superfund  Branch.  An 
informal  written  request  rather  than  a 
formal  request  should  be  the  ordinary 
procedure  for  obtaining  copies  of  any  ol 
these  documents. 

n.  Purpose  and  Implementation  of  the 
NPL 

Purpose 

The  primary  purpose  of  the  NPL  is 
stated  in  the  legislative  history  of 
CERCLA  (Report  of  the  Senate 
Committee  on  Environment  and  Public 
Works,  Senate  Rep.  No.  96-648, 9eth 
Cong.,  2d  Sess.  60  (1980)): 

The  priority  lists  serve  primarily 
informational  purposes,  identifying  for  the 
States  and  the  public  those  facilities  and  sites 
or  other  releases  which  appear  to  warrant 
remedial  actions.  Inclusion  of  a  facility  or  site 
on  the  list  does  not  in  itself  reflect  a  judgment 
of  the  activitiea  of  its  owner  or  operator,  it 
does  not  require  those  persons  to  undertake 
any  action,  nor  does  it  assign  liability  to  any 
person.  Subsequent  government  action  in  the 
form  of  remedial  actions  or  enforcement 
actions  will  be  necessary  in  order  to  do  so. 
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and  theM  adtaM  wfll 
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Hie  purpoM  of  the  BIFL,  AerefoEe.  i» 
primari^  to  serve  as  an  iofonnational 
and  manasemcnt  tool.  Hie  initial 
idenSficafion  of  a  site  fbrtheivn  is 
intended  primarily  to  juide  ERA  in 
detenniidng  which  sitae  warrant  further 
invesQgatton  to  assess  Ihe  nature  and 
extent  oTihe  public  heaMi  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CBRCLA- 
nnanced  lamecDu  actluUis],  1l  any,  may 
be  appropriate.  Tne  WL  also  seives  to 
notify  the  pnbuc  of  sites  EPA  nlieves 
warrant  fuithei  iiiveeUgalluu.  Plnaliy, 
listing  a  site  may,  to  the  extent  that 
potentiniy  lespuunbte  parties  are 
identifiable  at  the  thne  of  beting,  serve 
as  notice  to  soch  parties  diat  the  Agency 
may  initiate  'USKUA-financed  leuiedln 
action. 

la^l&mmiilulion 

A  Site  fiiey  anoergo  remeuiai  action 
nnanoeQ  iiy  tlie  inuft  pand  eetaUisheQ 
under  CERCLA  ("Superfund")  only  after 
it  i8pleoed«>diefiaalfgLaagiithaad 
in  the  NCP  at 40  GRlJta.4CMb)(l) |9S 
FR  8MS,  March  8, 19M).  HowwMc  SRA 
may  take  aaf  orcemant  acteae  vadar 
CEROA  «r  other  apfticaUe  staHotas 
against  aespeasibla  par*es  segardiess  of 
whather  the  site  is  «■  dM  MPL  although, 
as  a  piaettcd  autter,  the  foeasaf  BnV's 
enf orcamant  aodoas  Iwa  beaa  «iid  wM 
caatinae  ta  be  aa  MH.  sttaa.  Stettai!ly,  in 
the  caaaof  ]«aovd  adtions,  BRAhas  the 
authaaily  ta  act  at  any  aita.  ai^Mihar 
listed  or  nat,  that  Beats  die  ciMeda  of 
the  NCPelt «  CFR  StMXS  tSS  fH  ••«, 
March  &1M0). 

EPA^  policy  is  ta  fvsue  cteanap  of 
NFL  sites  using  all  the  appropriate 
respaasB  and/ or  anforoeeaent  aotioas 
available  to  the  Agency,  iaoMiag 
authartties  other  thaa  CERCLA.  The 
Agency  will  decide  on  a  site-by-site 
basis  whether  to  take  enforcement  or 
other  action  under  CERCLA  or  odwr 
authorities,  proceed  directly  with 
CERCLA-financed  response  actions  and 
seek  to  recover  cesponse  costs  after 
cleanup,  or  do  both.  To  the  extent 
feasible,  once  sites  are  on  (he  NFL,  EPA 
will  detennine  hi^-fuioiity  candidates 
for  Superfund-financed  response  action 
and/or  enisraenent  atXkm  thraa^  bc^ 
State  and ladeial  uiMa lives,  iiieee 
determinations  wffl  take  into  account 
which  approach  is  more  likely  to  most 
expeditkuialy  accompBah  deaaup  of  the 
site  whila  4ising  CERCLA's  liaitad 
reiaueoas  as  ■affiriant^y  as  passible. 

Reaedial  lespoaae  wtiaiis  «KiU  act 
OBoowttntf  'ba  anBoad  ia  bm  aaoM  auiai 
as  a  stte%  laidiii  ig  en  the  Wl>— <hat  is. 
its  HRS  score.  The  iufuiaurtion  collected 


to  develop  fSS  soBrei  Is  not  siiRcleill 
in  itself  to  determina  atdier  fta  exteiit  tiF 
conf  aiainatjaa  or  the  appiapriata 
response  for  a  particular  site.  EPA  relies 
on  furthet,  mora  datidted  vtudiei  In  the 
remedial  JuvasUgatianffBBBibfliVy  study 
(RI/FS|)  to  address  'ftesa  concerns. 

The  H/xS  determines  tiie  nature  and 
extent  of  the  threat  posed  by  the  ralease 
or  threatened  release.  It  also  takes  into 
aeeeant  thee  will  ofoontawinaatsiB 
the  environment  the  risk  to  affected 
populations  andanvironmant,  the  coat 
to  correct  problems  at  the  site,  and  (he 
response  actions  that  have  liean  taken 
by  potentially  revponsible  parties  or 
others.  Decisions  on  the  typa  and  extant 
of  action,  If  any,  to  be  taken  at  Ihesa 
sites  are  made  in  accordance  mdth 
subpart  B  of  the  NCP  tSS  TR  B839,  Mardh 
8, 1990).  After  conduCfii^  These 
addifianal  atudiaa,  SPA  may  conclude 
that  it  is  not  desicable  to  ixd&ote  a 
CERCLA  remedid  actian  at  some  sites 
on  the  'NPL  because  of  mote  pressing 
needs  at  other  sites,  or  because  a 
private  party  claaaup  is  already 
underway  pursuant  to  an  enforcement 
action.  CTiven  the  limtted  resources 
available  in  the  Trust  Fund,  the  Agenqy 
must  carebdly  balance  the  relative 
needs  for  response  at  the  numerous  sites 
it  has  stuped.  It  is  also  possible  (hat 
EPA  will  conclude  after  birther  analysis 
(hat  the  site  does  not  warrant  remedial 
action. 

Revisions  to  the  NFL  such  as  today's 
rulemiddng  may  more  some  previously 
listed  sites  to  a  lower  position  on  die 
NPL  However,  if  EPA  has  initiated 
action  such  as  an  n/FS  at  a  site,  it  does 
not  intend  to  cease  such  actions  to 
determine  if  a  subseipientty  listed  site 
^odd  have  a  hi^er  priority  for 
funding.  Rather,  'die  Agency  wfll 
continue  funding  site  studies  and 
remedial  actions  once  they  have  been 
initiated,  even  if  fai^ier-scoring  vites  are 
later  added  to  &e  NPL. 

m/FS  at  Proposed  Sites.  An  m/PS 
may  be  peifuimed  at  proposed  aites  (or 
even  aites  (hart  have  not  yet  neen 
proposed  tor  the  NFlj  puisuant  to  the 
Agencya  removal  atfAonty  onder 
CER^aJA,  as  outlined  la  tiie  Nu*  at  40 
CFR  3e0.425(b)(l)  {S5  FR  8MS,  Mardi «, 
1990).  Section  101{Z3]  of  CXRCLA 
defines  "Hemme"  or  "reawval"  to 
indude  ^aoh  actions  as  nay  be 
neoessaiy  to  nofdtor,  assess  md 
evaivine  uie  release  or  uiFeav  \ii  veieaee 
me  Qemisnon  oi  ^reaiovai  aiea 
includes  '"action  Iricen  under  aection 
104(b)  irfAisAof  •  V-wkidi 
authorizes  the  Agency  ta  porfarm 
studies,  investigadons,  and  other 
information-gathering  activities. 

KKMCVfii  an  Id 7^^  generally  is 
condot^ed  at  a  site  after  the  aite  has 


been  placed  on  tlie  f^Ro  is  a  namber  ot 
circumstances  tne  Agency  elects  to 
condwA  an  nlfTS  at  a  proposed  NH,  atte 
in  preparation  for  a  pessMe<XROLA- 

flAflnOBQ  TOflMCDU  &CalOII«  fllSGu  ft9  wlWll 

the  Agency  MUavet  that  a  delay  nay 
create  anneceasa^  ttncs  to  numan 
health  or  the  environment.  In  addition, 
the  Agency  may  conduct  an  RI/PB  to 
assist  in  dc teim Ining  iMietnsr  to  ooouBCt 
a  removal  or  enforcement  action  at  a 
site. 

Facility  tSiteJMBondaries.  The  TVn. 
does  not  describe  idsases  in  precise 
geographical  terms,  and  (he  agency 
believes  that  ft  woidd  be  neither  feasiUle 
nor  consistent  widi  the  lindted  pmpose 
of  the  NPL  fas  the  mere  identification  cf . 
releases),  for  it  to  do  so.  CERCLA 
section  10S(a)t8)1B)  'directs  EPA  to  list 
national  priorities  among  die  known 
"releases  or  flifeatBuedTaleases"  of 
hazardous  substances.  Hius,  the 
purpose  of  the  fiR^L  is  merely  to  identily 
releases  of  herardous  substances  uiat 
are  priorities  for  further  evahiation.  The 
names  of  sites  are  provided  for 
ideiiUncation  purposes  oniy;  nie  sites 
are  not  limited  to  (or  coextensive  wimj 
the  boundaries  of  properties  mat  isay  be 
reiered  to  in  flie  name.  Of  course,  IffiS 
data  upon  wfaidi  listing  is  based  wfll,  to 
some  extent,  describe  whidi  release  is 
at  issae;  that  is,  the  tm.  site  weidd 
indode  (but  not  be  limited  to)  e31 
releases  evalnated  as  part  af  that  iffiS 
analysis  (tndoding  nonoontiguoas 
reteases  evalaated  anoer  tte  Wri« 
aggregation  peSicy .  see  48  TK  40088 
(September  8,  IMS)). 

identifying  a  release  or  facility  on  the . 
NPL  *  provides  notice  that  the  entire 
facility  will  ba  addieaead;  the  laoili^ 
indudes  the  aoarce  or  seuices  of 
contamination  and  any  area  whew  a 
hazardous  substance  release  has  "come 
to  be  hicated"  fCXRCLA  aection  m\9)). 
The  Ustiqg  process  is  not  intended  to 
define  or  reflect  the  "ooundaries"  of 
such  facilities  or  releases.  In  fact, 
CERCLA  does  not  refer  to  aite 
"boundaries",  and  drat  term  has  litde  or 
no  legal  significance. 

The  NCP  does  provide  that  'die  nature 
and  extent  of  die  tiireat  presented  by  a 
release  wiU  be  determined  by  an  KI/FS 
as  more  information  is  developed  on  stta 
contamination  (40  CFR  300.430(d)(2)  (55 
FR  8887,  Mardh  8, 1990]).  During  the  m/ 
FS  process,  the  release  may  be  found  to 


inteKfaaagMbly  In  CERCLA  Mction  105(a)(4(B), 
which  Mtat>U«hM  the  NPL.  For  mm  of  nf •ranee. 
BPA^M  MM  *•  «MM  "Mir, 'lAUh  4s«M  1 

the  NFI.  Ha  ten  "eile"  ie  aieMt4o  bei 
with  "fadUty"  or '^deaa^  aad  to  not  meant  to 
•uggeet  that  ne  liattag  Is 'seosraptdMBy  xMnneQ* 
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be  larger  or  analler  than  was  origiaaUy 
known,  as  mora  ia  learned  about  the 
source  and  the  migration  of  the 
contamination.  However,  this  inquiry 
focuses  on  an  evaluation  of  the  threat 
posed;  the  boundaiiaa  of  the  release 
need  not  be  defined,  and  in  any  event 
are  independent  of  Hating  Moreover,  it 
generally  ia  impossible  to  discover  the 
fun  extent  of  where  the  mntaminatton 
"has  come  to  be  located"  before  aQ 
necessary  studies  and  remedial  work 
are  completed  at  a  site;  indeed,  the 
boundaries  of  the  contamination  can  be 
expected  to  change  over  time.  Thus,  in 
most  cases,  it  will  be  impossible  to 
describe  the  boundariea  of  a  release 
with  certainty.  At  the  same  time, 
however,  the  RI/FS  or  the  Record  of 
Deciston  (which  defines  the  ronedy 
selected)  may  offer  a  useful  indication 
to  the  ptdilic  of  the  areas  of 
contamination  at  which  the  Agency  is 
considering  taking  a  response  action, 
based  on  information  known  at  that 
time. 

For  these  reasons,  the  NPL  need  not 
be  amended  if  further  research  into  the 
extent  of  the  contamination  expands  the 
apparent  boundariea  of  the  release.  As 
discussed  above,  the  NPL  is  only  of 
limited  si^iificance,  as  it  does  not 
assign  liability  to  any  party  or  to  the 
owner  of  any  specific  property.  See 
Report  of  the  Senate  Committee  on 
Environment  and  Public  Works,  Senate 
Rep.  No.  9(»-S48»  96di  Cong..  2d  Scss.  60 
(1980X  quoted  at  48  FR  40650  (S^tember 
8, 1983).  If  a  party  wishes  to  contest 
liability  for  releases  on  discrete  parcels 
of  property,  it  may  do  so  if  and  when  the 
Agency  brings  an  action  against  that 
party  to  recover  costa  or  to  compel  a 
response  action  at  that  property. 

This  view  of  the  NFL  as  an  initial 
identification  of  a  release  that  is  not 
subject  to  constant  re-evahiation  is 
consistent  with  the  Agency's  policy  of 
not  rescoring  NPL  sites,  or  as  stated  in 
49  FR  370n.  September  21, 1984: 

EPA  recognizes  that  the  NH,  process 
cannot  be  perfect  and  it  is  poniU*  that 
errors  axiat  sv  tiwt  saw  date  wrill  alter 
pnvious  atsumptloDS.  Once  tha  initial 
scoring  effort  la  complete,  however,  die  focua 
of  EPA  activity  most  be  on  investigating  sites 
in  detail  and  determining  tlie  appropriate 
rMponee.  New  date  or  entm  can  be 
considered  in  that  process.*  *  'HlheNn* 
sfliies  as  a  gaida  to  EPA  uid  does  not 
detennine  liability  or  the  need  lot  nspoaaa. 

m.  NPL  Update  Process 

Tliera  ara  three  mecbaniaBia  for 
placing  sites  on  the  NPL  The  principal 
mechairdsBi  ia  tfia  ^qilicafion  of  Ae 
HRS.  The  HRS  serves  as  a  screening 
devica  to  cvahiate  tha  relative  potential 
of  uncontrolled  hazardous  substances  to 


causa  koaan  kaaldi  or  safety  problems, 
or  ecological  or  enviroianental  damage. 
The  HRS  score  is  calculated  by 
estimating  ririca  presented  in  three 
potential  "paftways"  of  baman  or 
environmental  expoeure:  groand  water, 
surface  water,  and  air.  Widtin  ecrcfa 
pathway  of  exposon,  die  HRS  considers 
diree  categories  of  fectore  "that  are 
designed  to  encompass  most  aspecte  of 
the  Selfhood  of  exposure  to  a 
hazardous  substance  throu^  a  release 
and  the  magnitude  or  degree  of  harm 
from  such  exposure":  (1)  Factora  that 
indicate  die  presence  or  Hketihood  of  a 
release  to  the  environment;  (Z)  factora 
that  indicate  the  nature  and  quantity  of 
the  substances  presenting  the  potential 
threat:  and  (3)  factors  that  indicate  the 
human  or  environmental  "targets" 
potentially  at  risk  fitim  the  site.  Factors 
within  each  of  these  three  categories  are 
assigned  a  numerical  value  according  to 
a  set  scale,  (kice  numerical  values  are 
computed  for  each  factor,  the  (fitS  noes 
mathematical  formulas  that  reflect  the 
relative  importance  and 
interrelatioashqia  of  the  various  factors 
to  arrive  at  a  final  site  score  on  a  scale 
of  Oto  loa  The  resultant  HRS  score 
represents  an  estimate  of  the  relative 
"probability  and  magnitude  ol  harm  to 
the  biunan  population  or  sensitive 
environment  from  exposure  to 
hazardous  substances  as  a  reaalt  of  the 
contamination  of  ground  water,  surface 
vrater.  or  abr"  (47  PR  3118a  Jaly  18. 
1962).  Those  sites  diat  score  28.50  or 
greater  on  die  IfilS  «zc  eligible  for  dw 
NPL 

Under  the  second  mechanism  for 
adding  sites  to  Ae  NI^  each  State  may 
designate  a  single  site  as  ite  top  priority, 
regamflees  of  the  HRS  score.  This 
mechanism  is  provided  by  section 
105(a)(8){Bl  of  CERCLA.  as  amended  by 
SARA,  whidi  requires  diat,  to  die  extent 
practicable,  the  NPL  faidude  within  the 
100  bi^test  priorib'es.  one  facility 
designated  by  each  State  representing 
the  greatest  danger  to  pubfic  health, 
welfare,  or  the  environment  among 
known  focilities  in  the  State. 

The  third  mechanism  for  liating. 
included  in  die  NCP  at  40  CFR 
300.425(0X3)  (55  FR  8845,  March  8. 1990), 
has  been  used  only  in  rare  instances.  It 
allows  certain  sites  with  HRS  scorea 
below  28.50  to  be  digible  fiw  the  NPL  if 
all  of  the  following  occur 

•  The  Agency  for  TcodcSidielattcea 
and  Diaeaaa  Rqjistry  (ATSXl)  of  die 
U.S.  Department  of  Haahh  and  KiBMH 
Services  has  issaad  a  hesJdi  advisory 
that  raooBiraenda  dBseociation  of 
individuals  from  the  release. 


•  EPA  determines  diat  (he  release 
poses  a  significant  threat  to  pitbtic 
heahh. 

•  EPA  anticipates  that  it  will  be  more 
cost-eSiecti've  to  use  its  remedial 
auAority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

All  of  the  sites  in  today's  final  rule 
have  been  placed  on  the  NPL  based  on 
their  HRS  scores. 

The  EPA  Regional  Offices  have  (he 
primary  nqionsibility  for  screening 
sites  that  have  been  entered  into  tile 
Ckimprehensive  Environmental 
Response.  Compensation  and  Liability 
Inforaiation  System  (CERCLIS). 
cosaputkig  HRS  scores,  and  submitting 
candidate  sites  to  the  EPA 
Headquarters.  States  often  play  a  major 
role  HI  this  process  as  well.  EPA 
Regional  Offices  conduct  a  quality 
control  review  of  any  candidate  sites 
subaiitted  by  the  Stetes.  EPA 
Headquarters  conducts  further  quality 
asaurance  audita  to  ensure  accuracy  and 
consistenqr  among  die  various  EPA  and 
State  offices  participating  in  Ute  scoring. 
The  Agency  dien  proposes  the  sites  that 
meet  one  of  the  three  criteria  for  liating 
(as  well  as  statutory  requirements  and 
EPA's  listing  ptrfides)  and  sotidte  pnblic 
comment  on  die  proposal  Based  on 
dieac  «^»«*i«pn«>  and  fnrdier  review  by 
EPA.  (he  Agency  determines  final  HRS 
scores  and  places  those  sites  that  still 
qualify  on  die  final  NH. 

IV.  Stetutory  Raquiremente  and  Listing 
Polides 

CERCLA  restricte  EPA's  authority  to 
respond  to  oertain  categories  of  releases 
of  hazardous  sdMtances,  poUutants.  or 
oonteminaiils  by  expressly  exchirtvng 
aome  s Pittances,  such  as  petroleum, 
bom  the  response  program.  In  additian. 
CERCLA  section  105(a)(S)(B)  directe 
EPA  to  list  {Hiority  sites  among  the 
knonvn  ndeases  or  threatened  releases 
of  hazardous  snbstaocea,  ;>oQutants.  or 
contaminants,  and  section  105(a)(8KA) 
directs  EPA  to  consider  certain 
enumerated  and  "other  appropriate" 
factora  in  doing  so.  Hms,  as  a  matter  of 
polii^.  H>A  has  the  discretion  not  to  use 
CERCLA  to  remand  to  certain  types  of 
releases.  IVbere  other  authorities  exist, 
pladag  die  site  on  &e  M^  lorpossiUe 
remedial  action  under  CERCLA  may  not 
be  appn^iriate.  Therefore,  EPA  has 
chosen  to  defer  certain  types  of  sites 
from  the  NPL  even  Aroii^  CERCLA 
may  provide  audiority  to  respond. 

The  Agency  sc^icited  conuaent  on  a 
poKcy  to  expand  deferral  to  oAer 
Federal  and  State  autiiorities  (53  FR 
51415.  December  21. 1988);  however,  that 
poliqf  ia  not  currentiy  in  effect  and  has 
not  been  appBed  to  sites  in  diie  rule.  The 
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Agency  has  committed  not  to  implement 
any  part  of  an  expanded  deferral  policy 
until  public  and  Congressional  concerns 
have  been  fully  reviewed  and  analyzed, 
and  a  decision  reached  on  whether  or 
not  to  implement  such  a  policy  (55  FR 
8668,  March  8, 1990). 

The  listing  policies  and  statutory 
requirements  of  relevance  to  this  final 
rule  cover  sites  subject  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
(42  U.S.C  e0Ol-6991i),  one  radioactive 
mining  waste  site  licensed  by  the  NRC, 
and  one  site  listed  under  the  ATSDR 
criteria.  These  policies  and  requirements 
are  explained  belcw.  The  majority  have 
been  explained  in  previous  rulemakings, 
the  latest  being  August  sa  1990  (55  FR 
35502). 

Releases  From  Resource  Conservation 
and  Recovery  Act  (RCRA)  Sites 

On  June  10, 1986  (51  FR  21054).  EPA 
announced  a  decision  on  components  of 
a  policy  for  the  listing  on  the  NFL  of 
several  categories  of  non-Federal  sites 
subject  to  RCRA  Subtitle  C  corrective 
action  authorities.  Under  the  poUcy, 
sites  not  subject  to  RCRA  SubtiUe  C 
cortective  action  authorities  will 
continue  to  be  placed  on  the  NFL 
Examples  of  such  sites  include: 

•  Facilities  that  ceased  treating, 
storing,  or  disposing  of  hazardous  waste 
prior  to  November  19. 1980  (the  effective 
date  of  Phase  I  of  the  Subtitle  C 
regulations)  and  to  which  the  RCRA 
corrective  action  or  other  authorities  of 
Subtitle  C  cannot  be  applied. 

•  Sites  at  which  only  materials 
exempted  from  the  statutory  or 
regulatory  definition  of  solid  waste  or 
hazardous  waste  are  managed. 

•  Contamination  areas  resulting  from 
the  activities  of  RCRA  hazardous  waste 
handlers  to  which  RCRA  Subtitle  C 
corrective  action  authorities  do  not 
apply,  such  as  hazardous  waste 
generators  or  transporters,  which  are 
not  required  to  have  Interim  Status  or  a 
final  RCRA  permit 

Further,  the  policy  stated  that  certain 
RCRA  sites  at  which  Subtitle  C 
corrective  action  authorities  are 
available  also  may  be  listed  if  they  meet 
the  criterion  for  listing  (i.e..  an  MRS 
score  of  28.50  or  greater)  and  they  fall 
within  one  of  the  following  categories: 

•  Facilities  whose  owners  have 
demoiutrated  an  inability  to  finance 
corrective  action  as  evidenced  by  their 
invocation  of  the  bankruptcy  laws. 

•  Facilities  that  have  lost 
authorization  to  operate,  and  for  which 
there  are  additional  indications  that  the 
owner  or  operator  will  be  unwilling  to 
undertake  corrective  actioa 

•  Facilities,  analyzed  on  a  case-by* 
case  basis,  whose  owners  or  operators 


have  a  clear  history  of  unwillingness  to 
undertake  corrective  action. 

On  August  9. 1988  (53  FR  30005),  EPA 
announced  a  i>olicy  for  determining 
whether  RCRA  facilities  are  unwilling  to 
perform  corrective  actions,  and 
therefore  should  be  proposed  to  the 
NFL  Additionally,  on  August  9. 1988  (53 
FR  30002).  EPA  requested  comment  on  a 
draft  policy  for  determining  when  an 
owner/ operator  should  be  considered 
unable  to  pay  for  addressing  the 
contamination  at  a  RCRA-regulated  site: 
that  draft  policy  is  still  under  review. 

On  June  24, 1988  (53  FR  23978),  EPA 
announced  its  intent  to  list  several  other 
categories  of  RCRA  facilities  that  the 
Agency  considers  appropriate  for  the 
NPL  These  categories  are  non-  or  late 
filers,  converters  (i.e.,  facilities  whose 
Part  A  permits  have  been  withdrawn), 
protective  filers,  and  sites  holding  ROIA 
permits  issued  before  enactment  of  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984  (54  FR 
41000,  October  4. 1989). 

In  this  final  rule.  EPA  is  adding  to  the 
NPL  one  site  that  is  subject  to  RCRA 
SubtiUe  C  corrective  action  authorities. 
This  site  is  being  placed  on  the  NPL 
under  the  NPL/RCRA  policy.  This  site 
was  originally  propos^  to  be  dropped 
from  the  NPL  (53  FR  23978.  June  24. 1988) 
because  it  is  a  treatment  cmd  storage 
facility.  This  site  is  now  being  added  to 
the  NPL  because  the  site  is  a  major 
contributor  to  an  area-wide  ground 
water  contamination  problem.  Although 
area-wide  contamination  generally  can 
be  addressed  by  coordinating  RCRA 
and  CERCLA.  in  this  instance  the 
combination  of  overlapping  NPL  and 
non-NPL  sites,  multiple  sources  of 
contamination,  and  the  advanced  stage 
of  the  CERCLA  response  process  make 
it  more  appropriate  to  complete  the 
cleanup  under  CERCLA.  The  Agency 
believes  that  in  these  unusual 
circumstances  the  transfer  of 
responsibility  to  RCRA  would  likely 
result  in  the  type  of  duplication  of  effort 
and  waste  of  EPA  resources  the  NPL/ 
RCRA  policy  was  designed  to  avoid. 
Specific  comments  regarding  EPA's 
approach  are  discussed  in  the  support 
document  accompanying  this  rule. 

In  addition.  EPA  is  not  listing  four 
sites  under  the  NPL/RCRA  policy 
because  they  can  be  addressed  under 
RCRA  Subtitle  C  corrective  action 
authorities.  Three  of  these  sites  were 
proposed  to  be  dropped  (53  FR  23978. 
lime  24. 1988)  because  they  are  subject 
to  RCRA  Subtitle  C  corrective  action 
authorities.  The  other  is  a  ground  water 
plume  where  the  soiut:e  can  be 
addressed  under  SubtiUe  C  corrective 
action  authorities. 


Releases  of  Radioactive  Materials 

CERCLA  section  101(22)  excludes 
several  types  of  releases  of  radioactive 
materials  from  the  statutory  definition  of 
"release."  These  releases  are  therefore 
not  eligible  for  CERCLA  response 
actions  or  the  NPL  The  exclusions  apply 
to  (1)  releases  of  source,  by-product  or 
special  nuclear  material  from  a  nuclear 
incident  if  these  releases  are  subject  to 
financial  protection  requirements  under 
section  170  of  the  Atomic  Energy  Act 
and  (2)  any  release  of  source,  by- 
product or  special  nuclear  material  bom 
any  processing  site  designated  under  the 
Uranium  Mill  Tailings  Radiation  Control 
Act  of  1978  (UMTRCA).  Accordingly, 
such  radioactive  releases  have  not  been 
considered  eligible  for  the  NPL 

As  a  policy  matter,  EPA  has  in  general 
chosen  not  to  list  releases  of  source,  by- 
product or  special  nuclear  material  from 
any  facility  with  a  current  license  issued 
by  the  NRC,  on  the  grounds  that  the 
NRC  has  full  authority  to  require 
cleanup  of  releases  fipom  such  facilities 
(48  FR  40658,  September  8, 1983).  One 
site  in  this  final  rule  involves  a  release 
from  a  facility  currentiy  licensed  by  the 
NRC.  but  the  NRC  does  not  have 
authority  to  require  cleanup  of  that 
release.  Since  the  site  cannot  be 
addressed  by  the  NRC  EPA  is  listing  the 
site. 

Agency  for  Toxic  Substances  and 
Disease  Registry  (A  TSDR)  Criteria 

EPA  is  dropping  one  site  originally 
proposed  under  the  ATSDR  criteria. 
Although  ATSDR  originally 
recommended  dissociation  of 
individuals  from  the  release  because  of 
the  health  risks  at  tiie  site.  ATSDR  no 
longer  believes  this  is  necessary.  Since 
the  advisory  criterion  no  longer  is  met 
the  site  does  not  meet  all  conditions 
necessary  for  listing  and  is  being 
dropped. 

V.  Disposition  of  Sites  in  Today's  Final 
Rule 

This  final  rule  promulgates  6  sites 
(Table  1)  and  removes  14  sites  from 
several  proposed  rulemakings.  These  20 
sites  are  bom  the  following  proposed 
updates: 

•  Update  #1  (48  FR  40674.  September 
1983):  1  site 

•  Update  #2  (49  FR  4032a  October  15. 
1984):  11  sites 

•  Update  #5  (51  FR  21099.  June  10, 
1986):  2  sites 

•  Update  #8  (52  FR  2492.  January  22. 
1987):  1  site 

•  Update  #7  (53  FR  23988.  June  24. 
1988):  4  sites 

•  Update  #10  (54  FR  43778.  October 
28. 1989):  1  site 
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EPA  read  all  comments  recebred  on 
these  sites,  liii.liling  ble  comments. 
Becaoae  of  the  vohime  and  anmber  of 
late  commsnf  received  and  tibe  need  to 
make  fin^  deeiskns  on  cmrenlly 
proposed  sttea  prior  to  the  date  ^t  the 
revised  HRS  take*  eftBct  EPA  waa  not 
able  to  reaifond  ta  all  lake  commentt 
received  for  sites  in  thia  nsie.  EPA  has 
responded  (in  the  Support  Document)  to 
those  comments  postmarked  no  later 
than  October  31. 1988  for  ntee  included 
in  dds  final  rule  that  were  proposed  in 
Updates  #1. 2. 5, 6.  and  7.  and  to  those 
comments  postawrked  no  later  ban 
February  6. 1990  ibr  sites  in  this  final 
rule  that  were  proposed  in  Update  #10. 
(EPA  had  previously  indicated  that  it 
may  no  longer  be  able  to  coaeider  late 
comments  (53  FR  23900,  June  2A,  1988 
and.  moat  recently  S4FR  43779^  October 
26. 1968».  AMMagh  EPA  ha»  not 
responded  to  all  late  comments,  it  has 
read  all  late  comments  and  endeavored 
to  respond  in  the  Support  Document  to 
those  late  comments  thai  brmg  to  the 
Agency^s  attention  a  rBndamentu  error 
in  die  scoring  of  a  sfte.  h  addStfon,  tfie 
Agency  haa  routinely  responded  to  bte 
comments  resulting  from  EPA 
correspondence  diet  (wovided 
coBmumteia  with  more  reeenf  data  or 
requested  uiat  me  coBHseutera  be  more 
specific  fat  Aeir  oommests. 

Based  or  flie  coamients  recefved  on 
the  proposed  sites,  as  w^  as 
investigation  by  EPA  and  die  States 
(generally  in  response  to  comment).  EPA 
recalculated  the  HRS  scores  for 
individual  sHes  where  apprc^ate. 
Where  the  public  comments  or 
additional  information  thopped  a  score 
below  28.50,  the  site  has  been 
withdrawn  at  ftis  t&ne.  EPA's  re^onse 
to  site-specific  pobKc  comments  mA 
explanations  of  any  score  dkanges  nmde 
as  a  result  of  such  eoBHBents  are 
adtessed  hi  the  "Sopporf  Docamenf  for 
the  Revised  NMkmal  Priorities  list  Phnd 
Rale    PfbiMuiy  iggft* 

RCRASilet 

OMa  sila  hi  this  fiMd  raie  ia  san^  (o 
subtide  C  conactiva  actioa  audiorMica, 
but  Iha  IntBiiftr  al  lahaaiy  rosponsiWifty 


from  CERCLA  to  RCRA  would  I9k»ly 
cause  delays  saxi  inefficiencies  that 
could  threaten  tfte  remediation  of  die 
site.  This  site  Is  being  added  to  tfte  final 
NPL  consistent  widt  the  intent  of  die 
NPt /RCRA  policy: 

•  Fairchnd  Semiconductor  Cbrp. 
(Mountain  View  Phntf  J.  Mountain  View. 
Cafifbmia 

Four  sites  are  not  being  listed  because 
they  can  be  addressed  under  Subtitle  C 
corrective  action  autliorftiesi 

•  Mesa  Area  Ground  Water 
Contamination,  Mesa,  Arizona 

•  Chemplex  Co.,  Clinton/Camandie, 
Iowa 

•  Pindett  Corp.,  St  Charles,  hfissouri 

•  Burlington  Northern  Railroad 
(Suuieis  TTe-Treating  Plant  J,  Someis. 
Montana 

Docmnentatton  supporting  EPA  s 
decisions  on  tfiese  sites  is  available  in 
the  appropriate  Support  Documents. 

Radioactive  Release  Sites 

One  site  with  rmfibective  releases  is 
being  added  to  the  final  NPL  consistent 
vifdi  die  NFl/MRCp^icy,  because 
althoB^  Ae  nte  may  be  under  NRC 
juris dtetion^  the  contam^ntiott  cannot 
be  adnesscd  by  PWC 

•  Kerr^McGee  fKress  Crerii/lVest 
Btanch  ofDaPage  Rhrer)^  Drf^ 
Coolly.  nUaois 

Documentation  supporting  EPA'a 
decision  is  availabte  in  the  appropriate 
Support  Document 

PettiddtSi^g 

Six  of  ne  sites  adnessed  in  diis  rure 
involve  contamination  niat  appears  to 
result  at  Irast  in  part,  from  the  field 
appBcation  of  {wsticUes  registered 
m^er  the  Federal  Insecticide.  Rmgidde 
and Rodeutlcide  Act  (FvRAj.  ine 
Agency  is  in  the  process  of  devefopfng  a 
generri  strategy  fcyadAessing 
contamination  irom  agricuftBraf 
chemicals  iit  ground  water  undei  FIPRA. 
It  would  be  premature  to  malie  a  fiiiat 
decisioR  on  Aese  sites  untn  that  broader 
strategy,  and  Its  relationship  wrln  the 
oapsmmu  pvo^^aai^  nave  oeen 
detevmhed.  Therefore,  these  six  sites 
are  not  being  added  to  the  NH  ell  tfris 
time: 


•  Knnia  Wefis  I  Oaha.  HawaM 

•  Kania  Wefls  R.  Oafam.  Hawan 

•  Mililani  Wells,  Oahu,  Hawaii 

•  Waiawa  Shaft  Oahu.  Hawaii 

•  Waipahu  WeOs,  Oahu.  Hawaii 

•  Waipio  Heights  WeUs  U.  Oahu. 
Hawaii 

ATSDR  Sites 


One  aite  is  being  dropped  becaaae  tb 
ATSDR  criteria  are  no  longer  net 

•  Quad  Ran  Mobfie  Manor,  Cray 
Summit  Nfissonri 

Score  Revisiona 

EPA  has  revised  the  HRS  scores  fbrS 
sites  based  on  its  review  of  comments 
and  addittonat  information  developed 
by  EPA  and  the  States  (Table  Q.  Sobk 
of  the  changes  have  placed  (he  sites  in 
different  groups  of  50  sites.  For  three  of 
these  sites,  the  public  conunenta  have 
resulted  in  scores  below  the  cuf-ofl'  of 
28.50.  Accordingly,  these  proposed  sites 
are  being  withdrawn  at  this  time.  They 
may  be  reconsidered  in  the  future,  based 
on  further  information. 

•  Comet  OA  Co,  BOlings,  Montana 

•  Kerr-McGee  Corp^  fCadung  Plant). 
CuaUng,  Okla^una 

•  Richardson  Flat  Tail^9,  Sammit 
County,  Utah 

Table  a— Srrra  Wrm  HRS  Score 
Changes 


Stat»^nanama 


CA/Spacfra- 
Physics,  hie 

Ca 
OK/H«r- 
MBS— Coip. 

fDMfaig 


lIViMWnto 

cnvncfMnlMn 

FMTi 
UT/ 

CharafcaCa 

(Lot  6). 


Location 


Mountain 


Ciiatiinfl 


SumnH 
Ctoonir 


NRSacoM 


39.92 


M.aa 

39.13 

•ast 


37:20 

P) 

V) 

42.47 

(') 

40.91 


'  Soore  indelwniinani  bur  batow  2a9a 
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VL  Dispodtioa  of  AO  PiopoMd  Sites/ 
Federal  FedUty  Sites 

To  date.  EPA  has  proposed  10  major 
updates  to  the  NPL  With  this  final  rule 
no  sites  remain  in  proposed  status. 
Future  sites  will  be  evaluated  using  the 
revised  HRS.  The  6  new  sites  added  to 
the  NPL  in  this  rule  (Table  1)  have  been 
incorporated  into  the  NPL  in  order  of 
their  HRS  scores  except  where  EPA 
modified  the  order  to  reflect  top 
priorities  designated  by  the  States,  as 
discussed  in  greater  detail  in  previous 
rules,  the  most  recent  on  March  31, 1989 
(54  PR  13296). 

The  NPL  appears  at  the  end  of  this 
final  rule  and  will  be  codified  as  part  of 
Appendix  B  to  the  NCP.  Sites  on  the 
NPL  are  arranged  according  to  their 
scores  on  the  HRS.  The  NPL  is  presented 
in  groups  of  50  sites  to  emphasize  that 
minor  differences  in  HRS  scores  do  not 
necessarily  represent  significantly 
different  levels  of  risk.  Except  for  the 
first  group,  the  score  range  within  the 
groups,  as  indicated  in  t^  list  is  less 
than  4  points.  EPA  considers  the  sites 
within  a  group  to  have  approximately 
the  same  priority  for  response  actions. 
For  convenience,  the  sites  are 
numbered.  Federal  facilities  are  listed 
separately. 

The  following  three  sites  previously 
were  placed  on  the  NFL  because  they 
met  the  requirements  of  the  NCP  at 
I  aoa42S(c)(3),  as  explained  in  section 
HI  of  this  rule: 

•  Forest  Glen  Mobile  Home 
Subdivision.  Niagara  Falls,  New  York 

•  Radium  Qiemical  Co^  Inc.  New 
York.  New  York 

•  Lansdowne  Radiation  Site, 
Lansdowne,  Pennsylvania 

These  sites  have  IfilS  scores  less  than 
28.50  and  appear  at  the  end  of  the  list 

Vn.  Regulatory  Impact  Analysis 

The  costs  of  cleanup  actions  that  may 
be  taken  at  sites  are  not  directly 
attributable  to  placement  on  the  NPL  as 
explained  below.  Therefore,  the  Agency 
has  determined  that  this  ndemaking  is 
not  a  "major"  regulation  under 
Executive  Order  12291.  EPA  has 
conducted  a  preliminary  analysis  of 
economic  implications  of  this 
amendment  to  the  NCP.  EPA  believes 
that  the  kinds  of  economic  effects 
associated  with  this  revision  generally 
are  similar  to  those  effects  identified  in 
the  regulatory  impact  analysis  (RIA) 
prepared  in  1982  for  the  revisions  to  the 
NCP  pursuant  to  section  105  of  CERCLA 
and  the  economic  analysis  prepared 
when  amendments  to  the  NCP  were 
proposed  (50  FR  5882.  February  12. 
1965).  The  Agency  believes  the 
anticipated  economic  effects  related  to 


adding  these  6  sites  to  the  NPL  can  be 
characterized  in  terms  of  the 
conclusions  of  the  earlier  RIA  and  the 
most  recent  economic  analysis.  This  rule 
was  submitted  to  the  Office  of 
Management  and  Budget  for  review  as 
required  by  Executive  Order  12291. 

Costs 

EPA  has  determined  that  this 
rulemaking  is  not  a  "major"  regulation 
under  Executive  Order  12291  because 
inclusion  of  a  site  on  the  NPL  does  not 
itself  impose  any  costs.  It  does  not 
establish  that  EPA  necessarily  will 
undertake  remedial  action,  nor  does  it 
require  any  action  by  a  private  party  or 
determine  its  liability  for  site  response 
costs.  Costs  that  arise  out  of  site 
responses  result  from  site-by-site 
decisions  about  what  actions  to  take, 
not  directly  fit>m  the  act  of  listing  itself. 
Nonetheless,  it  is  useful  to  consider  the 
costs  associated  with  responding  to  all 
sites  included  in  this  ndemaldng. 

The  major  events  that  follow  the 
proposed  listing  of  a  site  on  the  NPL  are 
a  search  for  potentially  responsible 
parties  and  a  remedial  investigation/ 
feasibility  study  (RI/FS)  to  determine  if 
remedial  actions  will  be  undertaken  at  a 
site.  Design  and  construction  of  the 
selected  remedial  alternative  follow 
completion  of  the  RI/FS.  and  operation 
and  maintenance  (O&M)  activities  may 
continue  after  construction  has  been 
completed. 

EPA  initially  bears  costs  associated 
with  responsible  party  searches. 
Responsible  parties  may  bear  some  or 
all  the  costs  of  the  RI/FS.  remedial 
design  and  construction,  and  O&M.  or 
EPA  and  the  States  may  share  costs. 

Section  104  of  CERCLA.  as  amended, 
provides  that  for  privately-owned  sites, 
as  well  as  for  publicly-owned  but  not 
publicly-operated  sites,  EPA  will  pay  for 
100%  of  the  costs  of  the  RI/FS  and 
remedial  planning,  and  90%  of  the  costs 
associated  with  remedial  action.  The 
State  will  be  responsible  for  10%  of  the 
remedial  action.  For  publicly-operated 
sites,  the  State  cost  share  is  at  least  50% 
of  all  response  costs  at  the  site, 
including  the  RI/FS  and  remedial  design 
and  construction  of  the  remedial  action 
selected.  After  the  remedy  is  built  costs 
fall  into  two  categories: 

•  For  restoration  of  ground  water  and 
surface  water,  EPA  will  share  in  startup 
costs  according  to  the  criteria  in  the 
previous  paragraph  for  10  years  or  until 
a  sufficient  level  of  protectiveness  is 
achieved  before  the  end  of  10  years. 

•  For  other  cleanups.  EPA  will  share 
for  up  to  1  year  the  cost  of  that  portion 
of  response  needed  to  assure  that  a 
remedy  is  operational  and  functional. 


After  that  the  State  assumes  full 
responsibilities  for  O&M. 

In  previous  NPL  rulemakings,  the    ' 
Agency  estimated  the  costs  associated 
with  these  activities  (RI/FS.  remedial 
design,  remedial  action,  and  O&M)  on 
an  average  per  site  and  total  cost  basis. 
EPA  will  continue  with  this  approach, 
using  the  most  recent  (1988)  cost 
estimates  available:  these  estimates  are 
presented  below.  However,  there  is 
wide  variation  in  costs  for  individual 
sites,  depending  on  the  amount  type, 
and  extent  of  contamination. 
Additionally,  EPA  is  unable  to  predict 
what  portions  of  the  total  costs 
responsible  parties  will  bear,  since  the 
distribution  of  costs  depends  on  the 
extent  of  voluntary  and  negotiated 
response  and  the  success  of  any  cost- 
recovery  actions. 


Costcatagcxy 

Av«rage  total 
oottpartits> 

RI/FS „ 

RwmdM  DMign _ 

tm  praMnt  vakw  o(  O&M  • — 

1.300.000 

1.500.000 

*  25.000.000 

»  3,770,000 

>  1968  U.&  Oolara 
■  IndudM  Stat*  coM-ttMM* 
•  AMunwa  cost  of  OftM  am  30  yMn,  $400,000 
tar  the  Oral  ywr  and  10%  diacount  rata. 

Souroa:  Offioa  ol  Program  ManagonMnt,  Offica  of 
Entargancy  and  Ramadiai  Raaponaa,  U.S.  EPA.  ' 

Costs  to  States  associated  with 
today's  final  rule  arise  from  the  required 
State  cost-share  of:  (1)  10%  of  remedial 
actions  and  10%  of  first-year  O&M  costs 
at  privately-owned  sites  and  sites  that 
are  publicly-owned  but  not  pubUcly- 
operated:  and  (2)  at  least  50%  of  the 
remedial  planning  (RI/FS  and  remedial 
design),  remedial  action,  and  first-year 
O&M  costs  at  publicly-operated  sites. 
States  will  assume  the  cost  for  O&M 
after  EPA's  period  of  participation. 
Using  the  assumptions  developed  in  the 
1082  RIA  for  Uie  NCP,  EPA  has  assumed 
that  90%  of  the  8  non-Federal  sites 
added  to  the  NPL  in  this  rule  will  be 
privately-owned  and  10%  will  be  State- 
or  locally-operated.  Therefore,  using  the 
budget  projections  presented  above,  the 
cost  to  States  of  undertaking  Federal 
remedial  planning  and  actions,  but 
excluding  O&M  costs,  would  be 
approximately  $20  million.  State  O&M 
costs  cannot  be  accurately  determined 
because  EPA.  as  noted  above,  will  share 
O&M  costs  for  up  to  10  years  for 
restoration  of  ground  water  and  surface 
water,  and  it  is  not  known  how  many 
sites  will  require  this  treatment  and  for 
how  long.  However,  based  on  past 
experience,  EPA  believes  a  reasonable 
estimate  is  that  it  will  share  startup 
costs  for  up  to  10  years  at  25%  of  sites. 


Federal  Regiater  /  Vol.  56.  No.  28  /  Monday.  Febroary  11.  1991  /  Rul^s  and  Regulations  5605 


Using  this  estimate,  State  O&M  costs 
would  be  approximately  $18  million. 

Placing  a  hazardous  waste  site  on  the 
NPL  does  not  itself  cause  firms 
responsible  for  the  site  to  bear  costs. 
Nonetheless,  a  listing  may  induce  firms 
to  clean  up  the  sites  voluntarily,  or  it 
may  act  as  a  potential  trigger  for 
subsequent  enforcement  or  cost- 
recovery  actions.  Such  actions  may 
impose  costs  on  firms,  but  the  decisions 
to  take  such  actions  are  discretionary 
and  made  on  a  case-by-case  basis. 
Consequentiy,  precise  estimates  of  these 
effects  caimot  be  made.  EPA  does  not 
believe  that  every  site  will  be  cleaned 
up  by  a  responsible  party.  EPA  cannot 
project  at  this  time  whi(±  firms  or 
industry  sectors  will  bear  specific 
portions  of  the  response  costs,  but  the 
Agency  considers:  the  volume  and 
nature  of  the  waste  at  the  sites;  the 
strength  of  the  evidence  linking  the 
wastes  at  the  site  to  the  parties;  the 
parties'  ability  to  pay;  and  other  factors 
when  deciding  whether  and  how  to 
proceed  against  the  parties. 

Economy-wide  effects  of  this 
amendment  to  the  NCP  are  aggregations 
of  effects  on  firms  and  State  and  local 
governments.  Although  effects  could  be 
felt  by  some  individual  firms  and  States, 
the  total  impact  of  this  amendment  on 
output  prices,  and  employment  is 
expected  to  be  negligible  at  the  national 
level  as  was  the  case  in  the  1982  RIA. 

Benefits 

The  real  benefits  associated  with 
today's  amendment  placing  additional 
sites  on  the  NPL  are  increased  health 
and  environmental  protection  as  a  residt 
of  increased  public  awareness  of 
potential  hazards.  In  addition  to  the 
potential  for  more  federally  financed 
remedial  actions,  expansion  of  the  NPL 
could  accelerate  privately-financed, 
voluntary  cleanup  efforts.  Listing  sites 


as  national  priority  targets  also  may 
give  States  bicreased  support  for 
funding  responses  at  particular  sites. 

As  a  result  of  the  additional  CERCLA 
remedies,  there  will  be  lower  human 
exposure  to  high-risk  chemicals,  and 
hi^er-quality  surface  water,  ground 
water,  soil,  and  air.  These  benefits  are 
expected  to  be  significant  although 
difficult  to  estimate  in  advance  of 
competing  the  RI/FS  at  these  sites. 

Vm.  Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 
businesses,  small  government 
jurisdictions,  and  nonprofit 
organizations. 

While  modifications  to  the  NPL  are 
considered  revisions  to  the  NCP,  they 
are  not  typical  regulatory  changes  since 
the  revisions  do  not  automatically 
impose  costs.  The  placing  of  sites  on  the 
NPL  does  not  in  itself  require  any  action 
of  any  private  party,  nor  does  it 
determine  the  liability  of  any  party  for 
the  cost  of  cleanup  at  the  site.  Further, 
no  identifiable  groups  are  affected  as  a 
whole.  As  a  consequence,  it  is  hard  to 
predict  impacts  on  any  group.  Placing  a 
site  on  the  NPL  could  increase  the 
likelihood  that  adverse  impacts  to 
responsible  parties  (in  the  form  of 
cleanup  costs)  will  occur,  but  EPA 
cannot  identify  the  potentially  affected 
business  at  this  time  nor  estimate  the 
number  of  small  businesses  that  might 
be  affected. 

The  Agency  does  expect  that  certain 
industries  and  firms  within  industries 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  programs  could 
be  significanUy  affected  by  CERCLA 


actions.  However,  EPA  does  not  expect 
the  impacts  from  the  listing  of  these  6 
non-Federal  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
ocCTir  only  through  enforcement  and 
cost-recovery  actions,  which  are  taken 
at  EPA's  discretion  on  a  site-by-site 
basis.  EPA  considers  many  factors  when 
determining  what  enforcement  actions 
to  take,  including  not  only  the  firm's 
contribution  to  the  problem,  but  also  the 
firm's  ability  to  pay. 

The  impacts  (from  cost  recovery)  on 
small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control,  Chemicals, 
Hazardous  materials.  Intergovernmental 
relations,  Natural  resources.  Oil 
pollution,  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal,  Water  pollution 
control.  Water  supply. 

Dated:  February  6, 1991. 
Doo  R.  day, 

Assistant  Administrator,  Office  of  Solid 
Waste  and  Emergency  Response. 

PART  300-{AMENDEO] 

40  CFR  part  300  is  amended  as 
follows: 

1.  The  authority  citation  for  part  300  is 
revised  to  read  as  follows: 

AudMrity:  42  U.S.C  9605:  42  U.S.C.  9620;  33 
U.S.C  1321(c)(2);  EO.  11735.  3  CFR.  1971-1975 
Comp.,  p.  793;  E.0. 12580,  3  CFR.  1987  Comp., 
p.  193. 

2.  Appendix  B  of  part  300  is  revised  to 
read  as  set  forth  below: 


S8W 
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Appendix  B 


National  Pr<or<tfa«  List  (by  Rank) 
February  1991 


NPL 
Rank 


EPA 
Re9 


St  Sitt  HaiM 


City/County 


Croup  1  (MRS  Score*  75.60  •  S8.S4) 


1 

02 

NJ 

2 

03 

OE 

3 

03 

PA 

4 

02 

NJ 

5 

01 

MA 

6 

02 

NJ 

r 

02 

NY 

8 

07 

lA 

9 

03 

OE 

10 

02 

NJ 

11 

01 

MA 

12 

02 

NJ 

13 

05 

MI 

U 

01 

MA 

15 

02 

NJ 

16 

01 

NN 

17 

05 

MN 

18 

06 

AR 

19 

01 

NH 

20 

08 

MT 

21 

08 

SO 

22 

06 

TX 

23 

05 

MI 

24 

01 

NH 

25 

03 

PA 

26 

03 

PA 

27 

06 

rx 

28 

05 

OH 

29 

08 

MT 

30 

06 

TX 

31 

04 

AL 

32 

09 

CA 

33 

01 

ME 

34 

06 

TX 

35 

02 

NJ 

36 

08 

CO 

37 

06 

TX 

38 

01 

MA 

39 

05 

MN 

40 

05 

MN 

41 

02 

NJ 

42 

02 

NJ 

43 

04 

FL 

U 

03 

PA 

45 

02 

NY 

46 

04 

FL 

47 

02 

NJ 

48 

08 

MT 

49 

10 

UA 

50 

05 

UI 

Lipari  Landfill 

Tybouts  Corner  Landfill  * 

Bruin  Lagoon 

Helen  Kramer  Landfill 

Industri-Plen 

Price  Landfill  • 

Pollution  Abatettent  Services  * 

LaBounty  Site 

Army  Creek  Landfill 

CPS/Msdison  Industries 

Nyanza  Oienical  waste  Dump 

GEMS  Landfill 

Berlin  t  Farro 

Baird  t  McGuire 

Lone  Pine  Landfill 

Somersworth  Sanitary  Landfill 

FMC  Corp.  (Fridley  Plant) 

Vertac,  Inc. 

Keefc  Environmental  Services 

Silver  Bow  Creek/Butte  Area 

whitewood  Creek  • 

French,  Ltd. 

Liquid  Disposal,  Inc. 

Sylvester  • 

Tysons  Ouap 

McAdoo  Associates  * 

Motco,  Inc.  • 

Arcanum  Iron  t  Metal 

East  Helena  Site 

Sikes  Disposal  Pits 

Tri ana/Tennessee  River 

Stringfellow  • 

McKin  Co. 

Crystal  Chemical  Co. 

Bridgeport  Rental  ft  Oil  Services 

Sand  Creek  Industrial 

Ceneva  Industries/Fuhrmann  Energy 

U.R.  Grace  i  Co  Inc  (Acton  Plant) 

New  Brighton/Arden  Hills 

Reilly  Tar  (St.  Louis  Park  Plant)  • 

Vincland  Chemical  Co.,  Inc. 

Burnt  Fly  Bog 

Schuylkill  Metals  Corp. 

Publicker  Industries  Inc. 

Old  Bethpage  Landfill 

Reeves  Southeast  Galvanizing  Corp 

Shieldalloy  Corp. 

Anaconda  Co.  Smelter 

Western  Processing  Co.,  Inc. 

Omega  Hills  North  Landfill 


Pitman 

New  Castle  County 

Bruin  Borough 

Mantua  Township 

Woburn 

Pleasantvilte 

Oswego 

Charles  City 

New  Castle  County 

Old  Bridge  Township 

Ashland 

Gloucester  Township 

Swartz  Creek 

Holbrook 

Freehold  Township 

Somersworth 

Fridley 

Jacksonville 

Epping 

Si  I  Bow/Oeer  Lodge 

Uhitewood 

Crosby 

Utica 

Nashua 

Upper  Merion  Twp 

McAdoo  Borough 

La  Marque 

Oarke  County 

East  Helena 

Crosby 

Limestone/Morgan 

Glen  Avon  Heists 

Cray 

Houston 

Bridgeport 

CoMiercc  City 

Houston 

Acton 

New  Brighton 

St.  Louis  Park 

Vincland 

Marlboro  Township 

Plant  City 
Ph  i I adeph  i  a 

Oyster  Bay 

Tampa 

Newfield  Borough 

Anaconda 

Kent 

Germantown 
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National  Priorities  List' (by  Rank) 
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NPL   EPA 

Rank  Reg  St  Site  Name 


City/ County 


Group  2  (HRS  Scores  58.41  •  57.80,  except  for  State  top  priority  sites) 


51 

04 

FL 

52 

02 

NJ 

53 

02 

NY 

54 

05 

IN 

55 

04 

FL 

56 

OS 

OH 

57 

07 

KS 

58 

06 

OK 

59 

02 

NJ 

60 

02 

NJ 

61 

05 

Ml 

62 

10 

WA 

63 

05 

Wl 

64 

05 

MI 

65 

04 

SC 

66 

05 

Wl 

67 

04 

SC 

68 

07 

lA 

69 

04 

FL 

70 

05 

OH 

71 

10 

WA 

72 

10 

WA 

73 

10 

ID 

74 

09 

AZ 

75 

07 

lA 

76 

05 

Wl 

77 

04 

FL 

78 

03 

PA 

79 

05 

Ml 

80 

01 

RI 

81 

01 

MA 

82 

06 

LA 

83 

05 

OH 

84 

04 

SC 

85 

01 

CT 

86 

08 

CO 

87 

05 

IL 

88 

06 

NM 

89 

01 

VT 

90 

03 

WV 

91 

07 

MO 

92 

08 

NO 

93 

07 

lA 

94 

05 

Wl 

95 

04 

TM 

96 

04 

KY 

97 

09 

GU 

98 

04 

MS 

99 

08 

UT 

100 

07 

KS 

American  Creosote  (Pensacola  Pit) 

Caldwell  Trucking  Co. 

GE  Moreau 

Seymour  Recycling  Corp.  * 

Peak  Oil  Co. /Bay  Drun  Co. 

United  Scrap  Lead  Co.,  Inc. 

Cherokee  County 

Tar  Creek  (Ottawa  County) 

Brick  Township  Landfill 

Brook  Industrial  Park 

American  Anodco,  Inc. 

Frontier  Hard  Chrome,  Inc. 

Janesville  Old  Landfill 

Northernaire  Plating 

Independent  Nail  Co. 

Janesville  Ash  Beds 

Katama  Specialty  Chemicals 

Lehigh  Portland  Cement  Co. 

Davie  Landfill 

Miami  County  Incinerator 

General  ElectricCSpokane  Shop) 

ALCOA  (Vancouver  Smelter) 

Eastern  Michaud  Flats  Contamin 

Tucson  International  Airport  Area 

Northwestern  States  Portland  Gem 

Wheeler  Pit 

Gold  Coast  Oil  Corp. 

Sal  ford  Quarry 

Gratiot  County  Landfill  • 

Picillo  Farm  • 

New  Bedford  Site  * 

Old  Inger  Oil  Refinery  • 

Chem-Oyne  • 

SCRDI  Bluff  Road  * 

Laurel  Park,  Inc.  * 

Marshall  Landfill  • 

Outboard  Marine  Corp.  • 

South  Valley  * 

Pine  Street  Canal  • 

West  Virginia  Ordnance  • 

Ellisvilte  Site  * 

Arsenic  Trioxide  Site  • 

Aidex  Corp.  * 

N.W.  Mauthe  Co..  Inc.  * 

North  Hollywood  Durp  • 

A.L.  Taylor  (Valley  of  Oruns)  • 

Ordot  Landfill  • 

Flowood  Site  * 

Rose  Park  Sludge  Pit  • 

Arkansas  City  Ocrp  * 


Pensacola 

Fairfield 

South  Glen  Falls 

Seymour 

Tampa 

Troy 

Cherokee  County 

Ottawa  County 

Brick  Township 

Bound  Brook 

Ionia 

Vancouver 

Janesville 

Cadillac 

Beaufort 

Janesville 

Beaufort 

Mason  City 

Davie 

Troy 

Spokane 

Vancouver 

Pocatello 

Tucson 

Mason  City 

La  Prairie  Township 

Miami 

Sal  ford  Township 

St.  Louis 

Coventry 

New  Bedford 

Darrow 

Hami  l.ton 

Colintiia 

Naugatuck  Borough 

Boulder  County 

Waukegan 

Albuquerque 

Burlington 

Point  Pleasant 

Ellisville 

Southeastern  NO 

Council  Bluffs 

Appleton 

Memphis 

Brooks 

Guam 

Flowood 

Salt  Lake  City 

Arkansas  City 
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National  Priorities  List  (by  Rank) 
February  1991 


NPL   EPA 

Bank  Rtg  St  Stta  Name 


City/County 


Croup  3  (MRS  Scores  57.22  -  S2.S8) 


tOI 

09 

CA 

102 

02 

MY 

103 

09 

CA 

104 

02 

NJ 

105 

08 

CO 

106 

02 

NJ 

107 

05 

NN 

106 

05 

11 

109 

05 

IL 

110 

03 

PA 

111 

05 

MN 

112 

01 

MA 

113 

10 

ID 

114 

10 

ID 

115 

02 

MY 

116 

02 

NJ 

117 

09 

CA 

118 

10 

UA 

119 

03 

PA 

120 

08 

UT 

121 

01 

CT 

•  22 

02 

NY 

123 

02 

NY 

'24 

09 

A2 

'25 

10 

Oft 

126 

10 

UA 

127 

02 

NY 

128 

04 

At 

129 

05 

MI 

130 

04 

FL 

131 

02 

NJ 

132 

10 

ID 

133 

02 

NJ 

134 

03 

PA 

135 

04 

AL 

136 

04 

FL 

137 

05 

IL 

138 

05 

Ml 

139 

06 

TX 

140 

01 

NH 

141 

05 

MI 

142 

OS 

Ml 

145 

09 

CA 

1U 

03 

VA 

US 

02 

NJ 

146 

OS 

MN 

147 

04 

VI 

148 

04 

NC 

149 

01 

VT 

ISO 

02 

NJ 

Operating  Industries,  Inc.  LndfU 

Wide  Beach  Development 

Iron  Mocntain  Mine 

Scientific  Chemical  Processing 

California  Culch 

D'lMperio  Property 

Oakdale  Dump 

Parsons  Casket  Hardware  Co. 

A  t  F  Material  Reclaiming,  Inc. 

Douglassville  Disposal 

■Coppers  Coke 

Plymouth  Harbor/Cannon  Eng.  Corp. 

Monsanto  Cheiriical  (Soda  3prings) 

Bunker  Hill  Mining  &  Metal lurg 

Hudson  River  PCBs 

Universal  Oil  Products(Chem  Div) 

Aerojet  General  Corp. 

Com  Bay,  South  Tacoma  Channel 

Osborne  Landfill 

Portland  Cement  (Kiln  Dust  2(3) 

Old  Southington  Landfill 

Syosset  Landfill 

Circuitron  Corp. 

Nineteenth  Avenue  Landfill 

Teledyne  Uah  Chang 

Midway  Landfill 

Sinclair  Refinery 

Mowbray  Engineering  Co. 

Spiegclberg  Landfill 

Miami  Dr«j«  Services 

Reich  Farmc 

Union  Pacific  Railroad  Co. 

South  Brunswick  Landfill 

Raymark 

Ciba-Ceigy  Corp.  (Mcintosh  Plant) 

Kassauf-K  inter  ling  Battery 

Uauconda  Sand  i  Gravel 

Bofors  Nobel.  Inc. 

Bailey  Waste  Disposal 

Ottati  &  Goss/Kingston  Steel  Drum 

Ott/Story/Cordova  Chemical  Co. 

Thermo-Chem,  Inc. 

Brown  I   Bryant,  Inc.(Arvin  Plant) 

Greenwood  Chemical  Co. 

NL  Industries 

St.  Regis  Paoer  Co. 

Brantley  Landfill 

Aberdeen  Pesticide  Duips 

Burgess  Brothers  Landfill 

ftingwood  Mines/Landfill 


Monterey  Park 

Brant 

Redding 

Carlstadt 

Leadville 

Hamilton  Township 

Oakdale 

Belvidere 

Greenup 

Douglassville 

St.  Paul 

Plymouth 

Soda  Springs 

Smeltervide 

Hudson  River 

East  Ruth«rford 

Rancho  Cordova 

Tacoma 

Grove  City 

Salt  Lake  City 

Southington 

Oyster  Bay 

East  Farmingdale 

Phoenix 

Albany 

Kent 

Uellsville 

Greenville 

Green  Oak  Township 

Miami 

Pleasant  Hains 

Pocatello 

South  Brunswick 

Hatboro 

Nclntosh 

Tampa 

Uauconda 

Muskegon 

Bridge  City 

Kingston 

Dalton  Township 

Muskegon 

Arvin 

Newtown 

Pedricktown 

Cass  Lake 

Island 

Aberdeen 

Woodford 

R  i  ngwood  Borough 
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National  Priorities  List  (by  Rank) 
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NPL   EPA 

Rank  Reg  St  Site  Name 


City/County 


Group  4  (HRS  Scores  52.58  •  50.19) 


151 

04 

FL 

152 

04 

GA 

153 

02 

NY 

154 

01 

VT 

155 

05 

Ml 

156 

05 

OH 

157 

02 

NY 

158 

10 

UA 

159 

03 

DE 

160 

OS 

Ml 

161 

05 

MN 

162 

07 

lA 

163 

05 

IL 

164 

05 

IN 

165 

04 

FL 

166 

05 

Ml 

167 

03 

PA 

168 

04 

NC 

169 

03 

DE 

170 

03 

PA 

171 

04 

FL 

172 

05 

Ml 

173 

05 

UI 

174 

10 

ID 

175 

05 

IN 

176 

02 

NY 

177 

03 

PA 

178 

08 

CO 

179 

02 

NJ 

180 

04 

FL 

181 

01 

RI 

182 

02 

NY 

183 

04 

SC 

184 

02 

NJ 

185 

02 

NJ 

186 

05 

OH 

187 

09 

CA 

188 

06 

OK 

189 

05 

Ml 

190 

05 

MN 

191 

02 

NY 

192 

02 

NJ 

193 

05 

IN 

194 

05 

OH 

195 

06 

TX 

196 

02 

NJ 

197 

OS 

Ml 

198 

02 

NJ 

199 

03 

PA 

200 

02 

NJ 

Uhitehouse  Oil  Pits 

Hercules  009  Landfill 

Jones  Sanitation 

Parker  Sanitary  Landfill 

Velsicol  Chemical  Corp. (Michigan) 

Sumnit  National 

Love  Canal 

Seattle  Mun  Lndfll  (Kent  Hghtnds) 

Coker's  Sanitation  Service  Lndfts 

Rockwell  International  (Allegan) 

Pine  Bend  Sanitary  Landfill 

Lawrence  Todtz  Farm 

Beloit  Corp. 

Fisher-Calo 

Pioneer  Sand  Co. 

Springfield  Township  Dump 

Hranica  Landfill 

Martin-Marietta,  Sodyeco,  Inc. 

E.I.  Ou  Pont  (Newport  Plant  Lf) 

Heller town  Manufacturing  Co. 

Zellwood  Ground  Uater  Contamin 

Packaging  Corp.  of  America 

Muskego  Sanitary  Landfill 

Kerr-McGee  ChemicaKSoda  Springs) 

Uhiteford  Sales&Ser/Nationalease 

Hooker  (S  Area) 

Lindane  Dump 

Central  City-Clear  Creek 

Ventron/Velsicol 

Taylor  Road  Landfill 

Uestern  Sand  &  Gravel 

Rosen  Brothers  Scrap  Yard/Dump 

Koppers  Co  Inc  (Florence  Plant) 

Mayuood  Chemical  Co. 

Nascolite  Corp. 

Industrial  Excess  Landfill 

Industrial  Waste  Processing 

Hardage/Criner 

Rose  Township  Dump 

Uaste  Disposal  Engineering 

Liberty  Industrial  Finishing 

Kin-Buc  Landfill 

Waste,  Inc.,  Landfill 

Bowers  Landfill 

Brio  Refining,  Inc. 

Ciba-Ceigy  Corp. 

Butterworth  #2  Landfill 

American  Cyanamid  Co. 

Heleva  Landfill 

Ewan  Property 


Uhitehous* 

BrunsMick 

Hyde  Park 

Lyndon 

St.  Louis- 

Deerf ield  Township 

Niagara  Falls 

Kent 

Kent  County 

Ai  legwi 

Dakota  County 

Camanche 

Rockton 

LaPorte 

Warrington. 

Oavisburg 

Buffala  Township 

Charlotte 

Newport 

Hellertown. 

Zellwood 

Filer  City 

Muskegfr 

Soda  Springs 

South  Bend 

Niagara  Falls 

Harrison  Township 

Idaho  Springs 

Wood  Ridge  Borough 

Seffner 

BurrillviUe 

Cortland 

Florence 

Maywood/ltochelle  Pk 

Mil I vi lie 

Uni-ontown 

Fresno 

Criner 

Ros*  Township 

Andov«r 

Farmingdale 

Edison  Township 

Michigan  City 

Circlcville 

Friends wood 

Toms  River 

Grand  Rapids 

Bound  Brook 

North  Whitehall  Twp 

Shamong  Township 
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NPl   EPA 

Rank  Reg  St  Sit*  Name 


City/County 


Croup  S  (HRS  Scores  SO. 18  •  47.49) 


201 

02 

NY 

202 

05 

IL 

203 

05 

MN 

204 

05 

IL 

205 

08 

UT 

206 

01 

RI 

207 

05 

NI 

208 

03 

PA 

209 

04 

FL 

210 

02 

NJ 

211 

03 

PA 

212 

02 

NJ 

213 

02 

HJ 

214 

01 

CT 

215 

04 

n 

216 

05 

Ml 

217 

01 

VT 

218 

04 

NC 

219 

02 

NJ 

220 

05 

UI 

221 

04 

TN 

222 

05 

Ml 

223 

05 

Wl 

224 

09 

CA 

225 

02 

NJ 

226 

06 

TX 

227 

02 

NJ 

228 

09 

CA 

229 

06 

LA 

230 

05 

IL 

231 

07 

MO 

232 

05 

MI 

233 

02 

NY 

234 

04 

NC 

235 

08 

CO 

236 

05 

MN 

237 

03 

PA 

238 

03 

MO 

239 

05 

WI 

240 

07 

lA 

241 

07 

NE 

242 

02 

NJ 

243 

01 

MA 

2a 

02 

NJ 

245 

04 

TN 

246 

02 

NY 

247 

04 

FL 

248 

04 

SC 

249 

02 

NJ 

250 

05 

UI 

Batavia  Landfill 

Woodstock  Municipal  Landfill 

Boise  Cascade/Onan/Medtronics 

MIG/Oewane  Landfill 

Wasatch  Chemical  Co.  (Lot  6) 

Landfill  &  Resource  Recovery 

Hi -Mi  1 1  Manufacturing  Co. 

Butler  Mine  Tunnel 

Northwest  58th  Street  Landfill 

Delilah  Road 

Mill  Creek  Dump 

Glen  Ridge  Radium  Site 

Montclair/Uest  Orange  Radium  Site 

Precision  Plating  Corp. 

Sixty-Second  Street  Dump 

G&H  Landfill 

Bennington  Municipal  Sanitary  Lfl 

Celanese(Shelby  Fiber  Operations) 

Metal tec/Aerosystems 

Schmatz  Dump 

Carrier  Air  Conditioning  Co. 

Motor  Wheel.  Inc. 

Better  Brite  Chrome  i   Zinc  Shops 

Southern  Calif  Edison  (Visalia) 

Lang  Property 

Stewco,  Inc. 

Sharkey  Landfill 

Selma  Treating  Co. 

CI eve  Reber 

Velsicol  Chemical 

Wheeling  Disposal 

Tar  Lake 

Johnstown  City  Landfill 

NC  State  U  (Lot  86,  Farm  Unit  #1) 

Lowry  Landfill 

MacGillis  t   Gibbs/Bell  Lurtier 

Hunterstown  Road 

Woodlawn  County  Landfill 

Hechimovich  Sanitary  Landfill 

Mid-America  Tanning  Co. 

Lindsay  Manufacturing  Co. 

Conbt  Fill  North  Landfill 

Re-Solve,  Inc. 

Goose  Farm 

Velsicol  Chem  (Hardeman  County) 

York  Oil  Co. 

Sapp  Battery  Salvage 

Wamchem.  Inc. 

Chemical  Leaman  Tank  Lines,  Inc. 

Master  Disposal  Service  Landfill 


Corp.(illinois) 
Service  Co.  Lf 


Batavia 

Woodstock 

Fridley 

Belvidere 

Salt  Lake  City 

North  Smithfield 

Highland 

Pittston 

Hialeah 

Egg  Hart>or  Township 

Erie 

Glen  Ridge 

Montclair/U  Grange 

Vernon 

Tampa 

Utica 

Bennington 

Shelby 

Franklin  Borough 

Harrison 

Cotlierville 

Lansing 

OePere 

Visal ia 

Pemberton  Township 

waskoffl 

Parsippany/Troy  His 

Selma 

Sorrento 

Marshall 

Amazonia 

Mancelona  Township 

Town  of  Johnstown 

Raleigh 

Arapahoe  County 

New  Brighton 

Straban  Township 

Woodlawn 

Williamstown 

Sergeant  Bluff 

Lindsay 

Mount  Olive  Twp 

Dartmouth 

Plunstead  Township 

Toone 

Moira 

Cottondale 

Burton 

Bridgeport 

Brookf ield 
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NPL      EPA 

Rank  Reg  St  Site  Name 


City/Count/ 


Group  6  (HRS  Scores  47.46  -  45.91) 


251 

07 

KS 

252 

02 

NJ 

253 

01 

RI 

254 

01 

NA 

255 

02 

NJ 

256 

03 

VA 

257 

05 

OH 

258 

08 

CO 

259 

02 

NJ 

260 

04 

NC 

261 

04 

SC 

262 

05 

OH 

263 

05 

MI 

264 

07 

MO 

265 

01 

CT 

266 

04 

AL 

267 

05 

MN 

268 

05 

MI 

269 

01 

RI 

270 

03 

PA 

271 

02 

NY 

272 

03 

OE 

273 

03 

PA 

274 

04 

NC 

275 

03 

PA 

276 

03 

VA 

277 

04 

TN 

278 

05 

IN 

279 

05 

IN 

280 

05 

OH 

281 

05 

OH 

282 

01 

CT 

283 

03 

PA 

284 

07 

IA 

285 

07 

MO 

286 

04 

FL 

287 

02 

NJ 

288 

03 

PA 

289 

03 

PA 

290 

03 

PA 

291 

05 

IN 

292 

05 

IL 

293 

06 

AR 

294 

06 

OK 

295 

07 

IA 

296 

09 

CA 

297 

02 

NJ 

298 

04 

FL 

299 

03 

PA 

300 

03 

VA 

Ooepke  Disposal  (Holliday) 

Florence  Land  Recontouring  Lndfll 

Davis  Liquid  Waste 

Charles -George  Reclamation  Lndfll 

King  of  Prussia 

Chisman  Creek 

Nease  Chemical 

Eagle  Mine 

Chemical  Control 

Charles  Macon  Lagoon  &  Drum  Stor 

Leonard  Chemical  Co.,  Inc. 

Allied  Chemical  &  I  ronton  Coke 

Verona  Well  Field 

Lee  Chemical 

Beacon  Heights  Landfill 

Stauffer  Chem  (Cold  Creek  Plant) 

Burlington  Northern  (Brainerd) 

Torch  Lake 

Central  Landfill 

Malvern  TCE 

Facet  Enterprises,  Inc. 

Delaware  Sand  &  Gravel  Landfill 

Tonolli  Corp. 

National  Starch  &  Chemical  Corp. 

MU  Manufacturing 

C  &  R  Battery  Co.,  Inc. 

Murray- Ohio  Dump 

Envirochem  Corp. 

MIDCO  I 

Ormet  Corp. 

South  Point  Plant 

Gallup's  Quarry 

Whitmoyer  Laboratories 

Peoples  Natural  Gas  Co. 

Oronogo-Duenweg  Mining  Belt 

Coleman -Evans  Wood  Preserving  Co. 

Dayco  Corp./L.E  Carpenter  Co. 

Shriver's  Corner 

Oorney  Road  Landfill 

Berks  Landfill 

Norths ide  Sanitary  Landfill,  Inc 

Interstate  Pollution  Control,  Inc 

Monroe  Auto  Equip  (Paragould  Pit) 

Oklahoma  Refining  Co. 

E.I.  Du  Pont  (County  Rd  X23) 

Pacific  Coast  Pipe  Lines 

Global  Sanitary  Landfill 

Florida  Steel  Corp. 

Occidental  Chem/Firestone  Tire 

Culpeper  Wood  Preservers,  Inc. 


Johnsor^  County 

Florence  Township 

Smithfield 

Tyngsborough 

Uinslow  Toynship 

York  County 

Salem 

Minturn/Redcliff 

Elizabeth 

Cordova 

Rock  Hill 

I  ronton 

Battle  Creeii 

Liberty 

Beacon  Falls 

Bucks 

Bra i nerd/Baxter 

Houghton  County 

Johnston 

Malvern 

Etmira 

New  Castle  County 

NesqMehoning 

Salisbury 

Valley  Township 

Chesterfield  County 

Lawrenceburg 

Zionsville 

Gary 

Hannibal 

South  Point 

Plainf ield 

'Jackson  Township 

Dubuque 

Jasper  County 

Whitehous* 

Wharton  Borough 

Straban  Township 

Upper  Macungie  Twp 

Spring  Township 

Zionsville 

Rockford 

Paragould 

Cyril 

West  Point 

Fitlmor* 

Old  Bridge  Township 

Indiantown 

Lower  Pottsgreve  Twp 

Culpeper 
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ttPL   EPA 

Rank  Reg  St  Sfta  Nam 


City/County 


Group  7   (HRS  Scores  45.91  •  4S.7S) 


301 

05 

IL 

302 

05 

NN 

303 

05 

MN 

304 

05 

WI 

305 

09 

AZ 

306 

09 

CA 

307 

02 

NJ 

308 

06 

AR 

309 

04 

NS 

310 

09 

CA 

311 

09 

CA 

312 

04 

FL 

313 

02 

NY 

314 

05 

IN 

31S 

02 

NJ 

316 

02 

NJ 

317 

02 

NY 

318 

03 

PA 

319 

04 

FL 

320 

05 

ON 

321 

01 

CT 

322 

08 

CO 

323 

02 

NJ 

324 

01 

HA 

325 

04 

KY 

326 

02 

NY 

327 

09 

CA 

328 

09 

CA 

329 

02 

NY 

330 

04 

FL 

331 

02 

NY 

332 

04 

AL 

333 

09 

CA 

334 

10 

WA 

335 

09 

CA 

336 

05 

MN 

337 

03 

PA 

338 

05 

WI 

339 

06 

NM 

340 

08 

CO 

341 

02 

NY 

342 

03 

PA 

343 

04 

FL 

3U 

05 

MI 

34S 

01 

VT 

346 

03 

PA 

347 

04 

KY 

348 

07 

MO 

349 

08 

MT 

350 

05 

MN 

Panel's  Pit 

University  Minn  Rosenount  Res  Cen 

Freeway  Sanitary  Landfill 

Toaiah  Municipal  Sanitary  Landfill 

Litchfield  Airport  Area 

Firestone  Tire  (Salinas  Plant) 

Spence  Fan* 

Mid- South  Wood  Products 

Newsoa  Brothers/Old  Reichhold 

Atlas  Asbestos  Mine 

Coatinga  Asbestos  Mine 

Brown  wood  Preserving 

Port  Washington  Landfill 

Colunbus  Old  Municipal  Lndfll  mi 

CoMbe  Fill  South  Landfill 

JIS  Landfill 

Tronic  Plating  Co.,  Inc. 

Centre  County  Kepone 

Agrico  Chemical  Co. 

Fields  Brook 

Solvents  Recovery  Service  New  Eng 

Woodbury  Chemical  Co. 

Waldick  Aerospace  Devices.  Inc. 

Hocomonco  Pond 

Distler  Brickyard 

Ramapo  Landfill 

Coast  Wood  Preserving 

South  Bay  Asbestos  Area 

Mercury  Refining,  Inc. 

Hollingsworth  Solderless  Terminal 

Olean  Well  Field 

T.H.  Agricul  t   Nutri  (Montgomery) 

Fairchild  Semiconduct(S  San  Jose) 

Pasco  Sanitary  Landfill 

Sulphur  Bank  Mercury  Mine 

Joslyn  Manufacturing  ft  Supply  Co. 

York  County  Solid  Waste/Refuse  Lf 

Spickler  Landfill 

Prewitt  Abandoned  Refinery 

Denver  Radim  Site 

Tri-Cities  Barrel  Co.,  inc. 

Route  940  DriM  Durp 

Tower  Chemical  Co. 

Peerless  Plating  Co. 

Darling  Hill  Dirp 

C  ft  0  Recycling 

Fort  Hartford  Coal  Co  Stone  Ourry 

Syntax  Facility 

Nilltown  Reservoir  Sediments 

Arrowhead  Refinery  Co. 


Re  Jiford 

Rosemount 

Bumsvillt 

Toaah 

Goodyear/Avonda I e 

Salinas 

Plimstead  Township 

Mena 

Columbia 

Fresno  County 

Coalinga 

Live  Oak 

Port  Washington 

Columbus 

Chester  Township 

Jamesburg/S.  Brnswck 

Farmingdale 

State  College  Boro 

Pensacola 

Ashtabula 

South ington 

Connerce  City 

Wall  Township 

Westborough 

West  Point 

Ramapo 

Ukiah 

Alviso 

Colonie 

Fort  Lauderdale 

Olean 

Montgomery 

South  San  Jose 

Pasco 

Clear  Lake 

Brooklyn  Center 

Hopewell  Township 

Spencer 

Prewitt 

Denver 

Port  Crane 

Pocono  Sumit 

Clermont 

Muskegon 

Lyndon 

Foster  Township 

Olaton 

Verona 

Milltown 

Hermantown 
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National  Priorities  List  (by  Rank) 
February  1991 


NPL   EPA 

Rank  Reg  St  Site  Name 


City/County 


Croup  8  (HRS  Scores  43.70  •  42.33) 


351 

10 

OR 

352 

08 

CO 

353 

02 

NJ 

354 

02 

NJ 

355 

05 

MN 

356 

07 

lA 

357 

09 

CA 

358 

09 

CA 

359 

01 

NH 

360 

04 

FL 

361 

02 

NJ 

362 

01 

ME 

363 

03 

PA 

364 

02 

PR 

365 

04 

FL 

366 

05 

OH 

367 

01 

MA 

368 

03 

PA 

369 

OS 

IN 

370 

05 

WI 

371 

04 

AL 

372 

04 

FL 

373 

07 

KS 

374 

09 

AZ 

375 

06 

LA 

376 

05 

IL 

377 

01 

MA 

378 

01 

MA 

379 

01 

CT 

380 

02 

NJ 

381 

05 

WI 

382 

05 

MI 

383 

05 

MN 

384 

01 

MA 

385 

02 

NJ 

386 

02 

NJ 

387 

05 

IN 

388 

05 

MN 

389 

10 

WA 

390 

03 

PA 

391 

04 

FL 

392 

05 

IN 

393 

05 

WI 

394 

08 

UT 

395 

03 

PA 

396 

OS 

WI 

397 

02 

NJ 

398 

03 

PA 

399 

02 

NJ 

400 

05 

IL 

Martin-Marietta  Aluminum  Co. 

Uravan  Uranium  (Union  Carbide) 

Pijak  Farm 

Syncon  Resins 

Oak  Grove  Sanitary  Landfill 

White  Farm  Equipment  Co.  Durrp 

Liquid  Gold  Oil  Corp. 

Purity  Oil  Sales,  Inc. 

Tinkham  Garage 

Alpha  Chemical  Corp. 

Bog  Creek  Farm 

Saco  Tannery  Waste  Pits 

River  Road  Lf/Waste  Mngmnt,  Inc. 

Frontera  Creek 

Pickettville  Road  Landfill 

A I SCO  Anaconda 

Iron  Horse  Park 

Palmerton  Zinc  Pile 

Neal's  Landfill  (Bloomington) 

Kohler  Co.  Landfill 

Interstate  Lead  Co.  (ILCO) 

Standard  Auto  Bumper  Corp. 

Hydro-Flex  Jnc. 

Hassayampa  Landfill 

Gulf  Coast  Vacuum  Services 

Tri -County  Lf/Wastie  Mgmt  Illinois 

Silresim  Chemical  Corp. 

Wells  GSH 

Nutmeg  Valley  Road 

Chemsol,  Inc. 

Lauer  I  Sanitary  Landfill 

Petoskey  Municipal  Well  Field 

Union  Scrap  Iron  ft  Metal  Co. 

Atlas  Tack  Corp. 

Radiation  Technology,  Inc. 

Fair  Lawn  Well  Field 

Main  Street  Well  Field 

Lehillier/Mankato  Site 

Lakewood  Site 

Industrial  Lane 

Airco  Plating  Co. 

Fort  Wayne  Reduction  Dunp 

Onalaska  Municipal  Landfill 

Midvale  Slag 

A.I.W.  Frank/Mid- County  Mustang 

National  Presto  Industries,  Inc. 

Monroe  Township  Landfill 

Commodore  Semiconductor  Group 

Rockaway  Borough  Well  Field 

Lenz  Oil  Service,  Inc. 


The  Dalles 

Uravan 

Plumstead  Township 

South  Kearny 

Oak  Grove  Township 

Charles  City 

Richmond 

Malaga 

Londonderry 

Galloway 

Howell  Township 

Saco 

Hermi  tage 

Rio  Abajo 

Jacksonville 

Gnadenhutten 

Billerica 

Palmerton 

Bloomington 

Kohler 

Leeds 

Hialeah 

Topeka 

Hassayampa 
Abbeville 

South  Elgin 

Lowell 

Woburn 

Wolcott 

Pi  scat away 

Menomonee  Falls 

Petoskey 

Minneapolis 

Fairhaven 

Rockaway  Township 

Fair  Lawn 

Elkhart 

Lehillier/Mankato 

Lakewood 

Williams  Township 

Miami 

Fort  Wayne 

Onalaska 

Midvale 

Exton 

Eau  Claire 

Monroe  Township 

Lower  Providence  Twp 

Rockaway  Township 

Lemont 


t  !  '  ' 
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National  Priorititt  LUt  (by  Rank) 
February  1991 


NPL   EPA 

Rank  Rcfl  St  Sitt  Nam 


City/County 


Croup  9  (HRS  Scorta  42.33  •  41.69) 


401 

OS 

IN 

402 

10 

m 

403 

07 

lA 

404 

03 

MO 

40S 

03 

PA 

406 

OS 

IN 

407 

10 

ID 

408 

07 

lA 

409 

02 

NJ 

410 

02 

NJ 

411 

02 

Nt 

412 

02 

PR 

413 

03 

PA 

414 

03 

PA 

415 

04 

CA 

416 

05 

IL 

417 

OS 

IN 

418 

05 

IN 

419 

OS 

IN 

420 

05 

HI 

421 

05 

Ml 

422 

05 

Ml 

423 

05 

MN 

424 

OS 

MN 

425 

06 

TX 

426 

06 

TX 

427 

07 

lA 

428 

07 

NE 

429 

08 

SO 

430 

09 

AZ 

431 

09 

CA 

432 

09 

CA 

433 

09 

CA 

434 

09 

CA 

435 

09 

CA 

436 

09 

CA 

437 

10 

AK 

438 

10 

UA 

439 

OS 

IL 

440 

OS 

IL 

441 

04 

GA 

442 

04 

NC 

443 

OS 

IN 

444 

02 

NJ 

44S 

01 

VT 

44« 

02 

PR 

447 

04 

NC 

448 

08 

UT 

449 

09 

CA 

450 

03 

PA 

Uaynt  Uaata  Oi I 

Pacific  Car  ft  Foundry  Co. 

John  Oeara  (Ottuwa  Worka  Lndfla) 

Mid-Atlantic  Wood  Prasarvtra,  Inc 

Novak  Sanitary  Landfill 

Hinco  Duap 

Pacific  Nida  &  Fur  Recyclins  Co. 

Des  Moines  TCE 

Beachwood/Berklcy  Wells 

South  Jersey  Clothing  Co. 

Vestal  Water  Supply  Well  4-2 

Vega  Alta  Public  Supply  Wei  la 

Avco  Lycoming  (UiUiamsport  Div) 

Ohio  River  Park 

Woolfolk  Chemical  Works,  Inc. 

Southeast  Rockford  Crnd  Wtr  Con 

Tippecanoe  Sanitary  Landfill,  Inc 

Conratl  Rail  Yard  (Elkhart) 

Galen  Myers  Dunp/Drua  Salvage 

Sturgis  Municipal  Wells 

Barrels,  Inc. 

State  Disposal  Landfill,  Inc. 

Washington  County  Landfill 

Oakhue  Sanitary  Landfill 

Odessa  Chromium  #1 

Odessa  Chromiija  f2  (Andrews  Hgwy) 

Electro-Coatings,  Inc. 

Hastings  Ground  Water  Contamin 

Williams  Pipe  Lin*  Disposal  Pit 

Indian  Bend  Wash  Area 

San  Gabriel  Valley  (Area  1) 

San  Gabriel  Valley  (Area  2) 

San  Fernando  Valley  (Area  1) 

San  Fernando  Valley  (Area  2) 

San  Fernando  Valley  (Area  3) 

T.N.  Agriculture  t   Nutrition  Co. 

Arctic  Surplus 

Com  Bay,  Near  Shore/Tide  Flats 

LaSalle  Electric  Utilities 

Cross  Brothers  Pail  (Pembroke) 

Cadartown  Industries,  Inc. 

Jadco- Hughes  Facility 

Souths ids  Sanitary  Landfill 

Monitor  Devices/ I ntercircuits  Ine 

8FI  Sanitary  Landf ill(Rockingham) 

Upjohn  Facility 

Koppers  Co  Inc  (Morrisvillt  Pint) 

Sharon  Steel  (Midvalt  Tailings) 

McColl 

Henderson  Road 


Coluieia  City 

Renton 

Ottumwa 

Harmans 

South  Whitehall  Twp 

Elkhart 

Pocatetlo 

Des  Moines 

Berkley  Township 

Minotola 

Vestal 

Vega  Alta 

Williams  port 

Neville  Island 

Fort  Valley 

Rockford 

Lafayette 

Elkhart 

Osceola 

Sturgis 

Lansing 

Grand  Rapids 

Lake  Elmo 

Cannon  Falls 

Odessa 

Odessa 

Cedar  Rapids 

Hastings 

Sioux  Falls 

Scot tsda t e/Tmpe/Phnx 

El  Monte 

Baldwin  Park  Area 

Los  Angeles 

Los  Angeles/Ctendale 

Glcndalc 

Fresno 

Fai  rbanks 

fierce  County 

LaSalle 

PeHt>roke  Township 

Cedartown 

Belmont 

Indianapolis 

Wall  Township 

Rockingham 

Barceloneta 

Plorrisviltc 

Nl4fval« 

fullerton 

Upper  Merion  Twp 
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National  Priorities  List  (by  Rank) 
February  1991 


NPL   EPA 

Rank  Reg  St  Site  Name 


City/County 


Group  10  (HRS  Scores  41.60  •  39.92) 


451 

02 

NY 

452 

10 

WA 

453 

06 

LA 

454 

03 

PA 

455 

02 

NY 

456 

02 

PR 

457 

01 

NH 

458 

03 

MO 

459 

03 

PA 

460 

01 

CT 

461 

05 

MI 

462 

02 

NJ 

463 

03 

PA 

464 

04 

GA 

465 

04 

TN 

466 

02 

NJ 

467 

09 

AZ 

468 

01 

MA 

469 

02 

NY 

470 

01 

NH 

471 

03 

VA 

472 

04 

SC 

473 

05 

MI 

474 

05 

MN 

475 

07 

NO 

476 

05 

IN 

477 

07 

MO 

478 

02 

NJ 

479 

02 

NJ 

480 

04 

NC 

481 

03 

PA 

482 

06 

NM 

483 

02 

NJ 

484 

02 

NJ 

485 

05 

IN 

486 

03 

MO 

487 

04 

SC 

488 

04 

SC 

489 

06 

TX 

490 

06 

AR 

491 

04 

FL 

492 

01 

Rl 

493 

07 

MO 

494 

05 

Ml 

495 

OS 

MN 

496 

OS 

Wl 

497 

OS 

MN 

498 

09 

CA 

499 

01 

CT 

500 

03 

PA 

Hooker  Chemical/Ruco  Polymer  Corp 

Colbert  Landfill 

Petro-Processors  of  Louisiana  Inc 

Westinghouse  Elec  (Sharon  Plant) 

Applied  Environmental  Services 

Barceloneta  Landfill 

Tibbets  Road 

Sand,  Gravel  i   Stone 

Delta  Ouarries/Stotler  Landfill 

Revere  Textile  Prints  Corp. 

Spartan  Chemical  Co. 

Roebling  Steel  Co. 

East  Mount  Zion 

T.H.  Agricul  &  Nutri  (Albany) 

Amnicola  Dcinp 

Vineland  State  School 

Motorola,  Inc. (52nd  Street  Plant) 

Grove I and  Wells 

General  Motors  (Cent  Foundry  Div) 

Mottolo  Pig  Farm 

Buckingham  County  Landfill 

SCROI  Oixiana 

Roto-Finish  Co.,  Inc. 

Olmsted  County  Sanitary  Landfill 

Quality  Plating 

Prestolite  Battery  Division 

Fulbright  Landfill 

Williams  Property 

Renora,  Inc. 

FCX,  Inc.  (Washington  Plant) 

Jacks  Creek/Sitkin  Smelting  &  Ref 

Cleveland  Mill 

Denzer  &  Schafer  X-Ray  Co. 

Hercules,  Inc.  (Gibbstown  Plant) 

Ninth  Avenue  Dump 

Bush  Valley  Landfill 

Golden  Strip  Septic  Tank  Service 

Rock  Hill  Chemical  Co. 

Texarkana  Wood  Preserving  Co. 

Gurley  Pit 

Petroleum  Products  Corp. 

Peterson/Puritan,  Inc. 

Times  Beach  Site 

Wash  King  Laundry 

Whittaker  Corp. 

Algoma  Municipal  Landfill 

NL  Industries/Taracorp/Golden 

Westinghouse  Elec  (Sunnyvale  Pit) 

Kellogg-Deering  well  Field 

Boarhead  Farms 


Hicksville 

Colbert 

Scot landvi lie 

Sharon 

Clenwood  Landing 

Florida  Afuera 

Barrington 

Elkton 

Ant  is/Logan  Twps 

Sterling 

Wyoming 

Florence 

Springettsbury  Twp 

A I bany 

Chattanooga 

Vineland 

Phoenix 

Groveland 

Massena 

Raymond 

Buckingham 

Cayce 

Kalamazoo 

Oronoco 

Sikeston 

Vincennes 

Springfield 

Swainton 

Edison  Township 

Washington 

Maitland 

Silver  City 

Bayville 

Gibbstown 

Gary 

Abingdon 

Simpsonville 

Rock  Hill 

Texarkana 

Ecinondson 

Pembroke  Park 

Lincoln/Cumberland 

Times  Beach 

Pleasant  Plains  Twp 

Minneapolis 

Algoma 

St.  Louis  Park 

Sunnyvale 

Norwalk 

Bridgeton  Township 


S616 
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Rank 


EPA 
Reg 


501 

01 

NA 

502 

OS 

MI 

503 

02 

NY 

504 

02 

NT 

505 

04 

FL 

506 

09 

CA 

507 

04 

AL 

508 

05 

MI 

509 

02 

NT 

510 

02 

NT 

511 

06 

TX 

512 

02 

NJ 

513 

04 

KT 

514 

05 

It 

515 

06 

AR 

516 

05 

IL 

517 

04 

FL 

518 

05 

OH 

519 

04 

NC 

520 

10 

OR 

521 

05 

OH 

522 

09 

AZ 

523 

09 

NV 

524 

05 

IL 

525 

03 

PA 

526 

04 

NC 

527 

04 

TN 

528 

06 

LA 

529 

04 

FL 

530 

06 

NM 

531 

01 

RI 

532 

03 

PA 

533 

10 

WA 

534 

05 

UI 

535 

06 

TX 

536 

01 

MA 

537 

05 

MI 

538 

03 

PA 

539 

09 

CA 

540 

01 

NH 

541 

04 

SC 

542 

05 

MI 

543 

06 

TX 

5U 

03 

PA 

545 

03 

DE 

546 

07 

MO 

547 

08 

MT 

548 

03 

DE 

549 

05 

IN 

550 

05 

IL 

National  Prioritiaa  List  (by  Rank> 
February  1991 


St  Site  Name 


City/County 


Group  11  (HRS  Scores  39.89  •  38.20) 


Cannon  Engineering  Corp.  (CEO 

H.  Brown  Co.,  Inc. 

Nepera  Chemical  Co.,  Inc. 

Niagara  County  Refuse 

Sherwood  Medical  Industries 

Western  Pacific  Railroad  Co. 

01  in  Corp.  (Mcintosh  Plant) 

Southwest  Ottawa  County  Landfill 

Kentucky  Avenue  Well  Field 

Pasley  Solvents  t  Chemicals,  Inc. 

Sol  Lynn/Industrial  Transformers 

Asbestos  Dump 

Lee's  Lane  Landfill 

Kerr-McGee  (Reed-Keppler  Park) 

Frit  Industries 

Amoco  Chemicals  (Joliet  Landfill) 

Woodbury  Chemical (Princeton  Pint) 

Fultz  Landfill 

New  Hanover  Cnty  Airport  Burn  Pit 

Allied  Plating,  Inc. 

Coshocton  Landfill 

Apache  Powder  Co. 

Carson  River  Mercury  Site 

Kerr-McCee  (Kress  Creek) 

AMP,  Inc.  (Glen  Rock  Facility) 

JFO  Electronics/Channel  Master 

Arlington  Blending  t   Packaging 

PAB  Oil  t  Chemical  Service,  Inc. 

Sydney  Mine  Sludge  Ponds 

Cimarron  Mining  Corp. 

Davis  (GSR)  Landfill 

Lord-Shope  Landfill 

FMC  Corp.  (Yakima  Pit) 

Northern  Engraving  Co. 

South  Cavalcade  Street 

PSC  Resources 

Forest  Waste  Products 

Drake  Chemical 

United  Heckathorn  Co. 

Kearsarge  Metallurgical  Corp. 

Palmetto  Wood  Preserving 

Clare  Water  Supply 

Tex-Tin  Corp. 

Havertown  PCP 

New  Castle  Spill 

St  Louis  Airport/HIS/Fut  Coatings 

Idaho  Pole  Co. 

NCR  Corp.  (Millsboro  Plant) 

Lake  Sandy  Jo  (M&M  Landfill) 

Johns-Manville  Corp. 


BridgetMter 

Grand  Rapids 

Mayt)rook 

Wheatfield 

Del and 

Orovttle 

Mcintosh 

Park  Township 

Horseheads 

Hempstead 

Houston 

Millington 

Louisville 

West  Chicago 

Walnut  Ridge 

Joliet 

Princeton 

Jackson  Township 

Wilmington 

Portland 

Franklin  Township 

St.  David 

Lyon/Churchill  Cnty 

DuPage  County 

Glen  Rock 

Oxford 

Arlington 

Abbeville 

Brandon 

Carrizozo 

Glocester 

Girard  Township 

Takima 

Sparta 

Houston 

Palmer 

Otisville 

Lock  Haven 

Richmond 

Conway 

Oixiana 

Clare 

Texas  City 

Haverford 

New  Castle  County 

St.  Louis  County 

Bozeman 

Millsboro 

Gary 

Waukegan 


National  Priorities  List  (by  Rank) 
FetM-uary  1991 


NPL   EPA 

Rank  Reg  St  Site  Name 


City/County 


Group  12  (HRS  Scores  38.20  •  37.63) 


551 

05 

Ml 

552 

05 

Ml 

553 

04 

FL 

554 

05 

MN 

555 

05 

IL 

556 

01 

RI 

557 

02 

NJ 

558 

05 

IL 

559 

04 

KT 

560 

05 

MI 

561 

05 

OH 

562 

10 

WA 

563 

06 

OK 

564 

01 

CT 

565 

07 

lA 

566 

05 

MN 

567 

05 

MI 

568 

02 

NJ 

569 

02 

NJ 

570 

02 

NJ 

571 

02 

NJ 

572 

02 

NT 

573 

02 

NT 

574 

03 

DE 

575 

03 

MO 

576 

03 

PA 

577 

04 

FL 

578 

04 

FL 

579 

04 

FL 

580 

04 

NC 

581 

04 

NC 

582 

04 

SC 

583 

05 

MI 

584 

07 

MO 

585 

07 

NE 

586 

08 

CO 

587 

08 

UT 

588 

09 

CA 

589 

09 

CA 

590 

09 

CA 

591 

10 

OR 

592 

10 

WA 

593 

10 

WA 

594 

05 

MN 

59S 

02 

NJ 

596 

05 

Ml 

597 

06 

TX 

598 

03 

PA 

599 

08 

MT 

600 

04 

KT 

Chem  Central 

Novaco  Industries 

Beulah  Landfill 

Windom  Dunp 

Kerr-McGee  (Residential  Areas) 

Rose  Hill  Regional  Landfill 

Jackson  Township  Landfill 

NL  Industries/Taracorp  Lead  Smelt 

Red  Penn  Sanitation  Co.  Landfill 

K&L  Avenue  Landfill 

TRW,  Inc.  (Minerva  Plant) 

Kaiser  Aluninun  Mead  Works 

Mosley  Road  Sanitary  Lardfill 

Barkhamsted-New  Hartford  Landfill 

Fairfield  Coal  Gasification  Plant 

Perham  Arsenic  Site 

Charlevoix  Municipal  Well 

Montgomery  Township  Housing  Oevel 

Rocky  Hill  Municipal  Well 

Cinnaminson  Ground  Water  Contamin 

Chemical  Insecticide  Corp. 

Brewster  Well  Field 

Vestal  Water  Supply  well  1-1 

Chem-Solv,  Inc. 

Ame  Arundel  County  Landfill 

Bally  Ground  Water  Contamination 

Madison  County  Sanitary  Landfill 
Chemform,  Inc. 

Wilson  Concepts  of  Florida,  Inc. 
Bypass  601  Ground  Water  Contamin 
FCX,  Inc.  (Statesville  Plant) 

Lexington  County  Landfill  Area 

Michigan  DisposaUCork  Street  Lf) 

Solid  State  Circuits,  Inc. 

Waverly  Ground  Water  Contamin 

Chemical  Sales  Co. 

Utah  Power&Light /American  Barrel 

Advanced  Micro  Devices,  Inc. 

Hexcel  Corp. 

Crazy  Horse  Sanitary  Landfill 

Union  Pacific  Railroad  Tie  Treat 

Hidden  Valley  Lndfl  (Thun  Field) 

Takima  Plating  Co. 

Nutting  Truck  I   Caster  Co. 

U.S.  Radikin  Corp. 

Carter  Industrials,  Inc. 

Highlands  Acid  Pit 

Resin  Disposal 

Libby  Ground  Water  Contamination 

Newport  Dunp 


Wyoming  Township 

Temperance 

Pensacola 

Windom 

U  Chic/OuPage  Cnty 

South  Kingstown 

Jackson  Township 

Granite  City 

Peewee  Valley 

Oshtemo  Township 

Minerva 

Mead 

Oklahoma  City 

Barkhamsted 

Fairfield 

Perham 

Charlevoix 

Montgomery  Township 

Rocky  Hill  Borough 

Cinnaminson  Township 

Edison  Township 

Putnam  County 

Vestal 

Cheswold 

Glen  Bumie 

Bally  Borough 

Madison 

Ponpano  Beach 

Pompano  Beach 

Concord 

Statesville 

Cayce 

Kalanzoo 

Republic 

Waverly 

Denver 

Salt  Lake  City 

Sunnyvale 

L  i  vermore 

Salinas 

The  Dalles 

Pierce  County 

Yakima 

Faribault 

Orange 

Detroit 

Mighlands 

Jefferson  Borough 

Libby 

Newport 
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NPL 

Rank 


Mational  PrioritiM  List  (by  Rank) 
February  1991 


EPA 
Rea 


St  Site  Name 


City/County 


Croup  13  (MRS  Scores  37.63  •  35.94) 


601 

04 

sc 

602 

03 

PA 

603 

01 

NH 

604 

05 

m 

60S 

03 

PA 

606 

02 

NY 

607 

05 

Ml 

608 

06 

TX 

609 

02 

MY 

610 

05 

Ml 

611 

08 

UY 

612 

02 

NY 

613 

05 

MI 

614 

09 

CA 

615 

03 

VA 

616 

03 

VA 

617 

06 

TX 

618 

02 

NJ 

619 

01 

NH 

620 

02 

NY 

621 

03 

VA 

622 

05 

UI 

623 

02 

NJ 

624 

07 

MO 

62S 

04 

KY 

626 

01 

CT 

627 

03 

WV 

628 

04 

SC 

629 

04 

FL 

630 

02 

NJ 

631 

03 

PA 

632 

05 

IN 

633 

03 

PA 

634 

06 

OK 

635 

02 

NJ 

636 

05 

IN 

637 

03 

VA 

638 

02 

NY 

639 

05 

Ml 

640 

06 

LA 

641 

03 

PA 

'42 

10 

UA 

) 

01 

NH 

6a 

03 

WV 

645 

05 

MN 

64« 

04 

TN 

647 

05 

OH 

648 

05 

ON 

649 

04 

SC 

650 

07 

KS 

Sansamo/TwelveMile/Hartwell  PCB 

Moyers  Landfill 

Savage  Municipal  Water  Supply 

LaCrand  Sanitary  Landfill 

Brown's  Battery  Breaking 

SMS  Instruaents,  Inc. 

Hedblua  Industries 

United  Creosoting  Co. 

Byron  Barrel  t  Drvia 

Bendix  Corp. /Allied  Automotive 

Baxter/Union  Pacific  Tie  Treating 

Anchor  Chemicals 

Waste  Menagenent-Mich  (Holland) 

Spectra-Physics,  Inc. 

Arrowhead  Assoc/Scovill  Corp. 

Atlantic  Wood  Industries,  Inc. 

North  Cavalcade  Street 

Sayreville  Landfill 

Dover  Municipal  Landfill 

Ludlow  Sand  t  Gravel 

Saunders  Supply  Co. 

City  Disposal  Corp.  Landfill 

Tabernacle  Drum  Otinp 

Minker/Stout/Romaine  Creek 

Howe  Valley  Landfill 

Yaworski  Waste  Lagoon 

Leetown  Pesticide 

Rochester  Property 

Cabot/Koppers 

Evor  Phillips  Leasing 

William  Dick  Lagoons 

Douglass  Road/Uni royal,  Inc.,  Lf 

Lackawanna  Refuse 

Compass  Industries  (Avery  Drive) 

Mannheim  Avenue  Dunp 

Neal's  Dunp  (Spencer) 

Abex  Corp. 

Fulton  Terminals 

Allied  Paper/Portage  Ck/Kalamaz  R 

Dutchtown  Treatment  Plant 

Westinghouse  Elevator  Co.  Plant 

Centralia  Municipal  Landfill 

Auburn  Road  Landfill 

Fikc  Chemical,  Inc. 

General  Mills/Henkel  Corp. 

Wrigley  Charcoal  Plant 

Laskin/Poplar  Oil  Co. 

Old  Mill 

Townsend  Saw  Chain  Co. 

Johns'  Sludge  Pond 


Pickens 

Eagleville 

Mi  I  ford 

LaGrand  Township 

Shoemakersvi lie 

Deer  Park 

Oscoda 

Conroe 

Byron 

St.  Joseph 

Laramie 

Hicksville 

Holland 

Mountain  view 

Montross 

Portsmouth 

Houston 

Sayreville 

Dover 

Clayville 

Chuckatuck 
Dunn 

Tabernacle  Township 

Imperial 

Howe  Valley 

Canterbury 

Leetown 

Travelers  Rest 

Gainesville 

Old  Bridge  Township 

West  Cain  Township 

Mishawaka 

Old  Forge  Borough 

Tulsa 

Galloway  Township 

Spencer 

Portsmouth 

Fulton 

Kalamazoo 

Ascension  Parish 

Gettysburg 

Centralia 

Londonderry 

Nitre 

Minneapolis 

Wrigley 

Jefferson  Township 

Rock  Creek 

Pont  i  ac 

Wichita 


National  Priorities  List  (by  Rank) 
February  1991 


NPL   EPA 

Rank  Reg  St  Site  Name 


City/County 


Group  14  (HRS  Scores  35.79  -  35.35) 


651  05  Wl  Stoughton  City  Landfill 

652  09  CA  Del  Norte  Pesticide  Storage 

653  03  VA  Suffolk  City  Landfill 

654  01  VT  Tansitor  Electronics,  Inc. 

655  02  NJ  De  Rewal  Chemical  Co. 

656  03  PA  Middletown  Air  Field 

657  02  NJ  Swope  Oil  ft  Chemical  Co. 

658  04  GA  Monsanto  Corp.  (Augusta  Plant) 

659  01  NH  South  Municipal  Water  Supply  Well 

660  01  ME  Winthrop  Landfill 

661  03  WV  Ordnance  Works  Disposal  Areas 

662  04  CA  Diamond  Shamrock  Corp.  Landfill 

663  OS  OH  Zanesvi lie  Well  Field 

664  01  CT  Cheshire  Ground  Water  Contamin 

665  02  NY  Suf fern  Village  Well  Field 

666  02  NY  Endicott  Village  Well  Field 

667  03  DE  Dover.  Gas  Light  Co. 

668  03  PA  Aladdin  Plating 

669  03  PA  North  Penn  -  Area  1 

670  03  PA  North  Penn  -  Area  7 

671  03  PA  North  Penn  •  Area  6 

672  03  PA  North  Penn  -  Area  2 

673  03  PA  North  Penn  ■  Area  5 

674  04  FL  Harris  Corp.  (Palm  Bay  Plant) 

675  05  I L  DuPage  Cty  Ldf/Blackwell  Forest 

676  OS  MN  Kummer  Sanitary  Landfill 

677  05  OH  Sanitary  Landfill  Co.  (IWD) 

678  05  WI  Eau  Claire  Municipal  Well  Field 

679  06  NM  Pagano  Salvage 

680  07  MO  Valley  Park  TCE 

681  09  CA  San  Fernando  Valley  (Area  4) 

682  09  CA  Monolithic  Memories 

683  09  CA  National  Semiconductor  Corp. 

684  09  CA  Fresno  Municipal  Sanitary  Lndfll 

685  09  CA  Newmark  Ground  Water  Contamin 

686  04  CA  Powersville  Site 

687  OS  MI  Grand  Traverse  Overall  Supply  Co. 

688  05  MI  Metamora  Landfill 

689  02  NY  Niagara  Mohawk  Power(Saratoga  Sp) 

690  03  DE  Standard  Chlorine  of  Delaware, Inc 

691  OS  MN  South  Andover  Site 

692  02  NJ  Diamond  Alkali  Co. 

693  05  IN  Carter  Lee  Lumber  Co. 

694  01  NH  Fletcher's  Paint  Works  ft  Storage 

695  03  VA  Avtex  Fibers,  Inc. 

696  05  Ml  Kentwood  Landfill 

697  05  MI  Electrovoice 

698  09  CA  Jasco  Chemical  Corp. 

699  02  NY  Katonah  Municipal  Well 

700  04  FL  B&B  Chemical  Co.,  Inc. 


Stoughton 
Crescent  City 
Suffolk 
Bennington 
Kirtgwood  Township 
Middletown 
Pennsauken 
Augusta 
Peterborough 
Winthrop 
Morgantown 
Cedartown 
Zanesvi lie 
Cheshire 

Village  of  Suf fern 
Village  of  Endicott 
Dover 

Scott  Township 
Souderton 
North  Wales 
Lansdale 
Hatfield 

Montgomery  Township 
Palm  Bay 
Warrenville 
Bemidji 
Dayton 
Eau  Claire 
Los  Lunas 
Valley  Park 
Los  Angeles 
Sunnyvale 
Santa  Clara 
Fresno 

San  Bernardino 
Peach  County 
Greilickville 
Metamora 

Saratoga  Springs 
Delaware  City 
Andover 
Newark 
Indianapolis 
Mi  I  ford 
Front  Royal 
Kentwood 
Buchanan 
Mountain  View 
Town  of  Bedford 
'Hialeah 


Federal  Register  /  Vol.  56.  No.  28  /  Monday.  February  11. 1991  /  Rules  and  Regulations 


National  Priorities  List  (by  Rank) 
February  1991 


Nft   EM 

Rank  Rag  St  Site  Na 


City/County 


Group  15  (MRS  Scores  35.35  -  3*. 21) 

701 

07 

KS 

29th  I  Mead  Ground  Water  Contamin 

Wichita 

702 

09 

CA 

Teledyna  Semiconductor 

Mountain  View 

703 

02 

PR 

Fibers  Public  Supply  Wells 

Jobos 

704 

04 

FL 

BMI -Textron 

Lake  Park 

705 

03 

VA 

Dixie  Caverns  County  Landfill 

Salem 

706 

05 

IN 

Marion  (Bragg)  Ounp 

Marion 

707 

05 

ON 

Pristine,  Inc. 

Reading 

708 

05 

Wl 

Mid-State  Disposal.  Inc.  Landfill 

Cleveland  Township 

709 

04 

TN 

American  Creosote  (Jackson  Plant) 

Jackson 

710 

05 

IL 

Kerr-McGee  (Sewage  Treat  Plant) 

West  Chicago 

711 

08 

■CO 

Broderick  Wood  Products 

Denver 

712 

02 

NY 

C  i  J  Disposal  Leasing  Co.  Dunp 

Hami I  ton 

713 

05 

OH 

Buckeye  Reclamation 

St.  Clairsville 

7U 

02 

NY 

Preferred  Plating  Corp. 

Farmingdale 

715 

06 

TX 

Bio-Ecology  Systems,  Inc. 

Grand  Prairie 

716 

08 

UT 

Honticello  Rad  Contaminated  Props 

Monticello 

717 

02 

NJ 

Woodland  Route  532  Dump 

Woodland  Township 

718 

05 

IN 

American  Chemical  Service,  Inc. 

Griffith 

719 

01 

MA 

Salem  Acres 

Salem 

720 

02 

NY 

Richardson  Hill  Road  Lndfll/Pond 

Sidney  Center 

721 

01 

VT 

Old  Springfield  Landfill 

Springfield 

722 

03 

PA 

Bell  Landfill 

Terry  Township 

723 

02 

NY 

Solvent  Savers 

Lincklaen 

724 

03 

VA 

U.S.  Titaniin 

Piney  River 

725 

05 

IL 

Galesburg/Koppers  Co. 

Galesburg 

726 

09 

CA 

J.H.  Baxter  i   Co. 

Weed 

727 

02 

NY 

Hooker  (Hyde  Park) 

Niagara  Falls 

728 

05 

Ml 

SCA  Independent  Landfill 

Muskegon  Heights 

729 

02 

NY 

Action  Anodizing, Plating  Polish 

Copiague 

.730 

09 

CA 

M(94  Brakes 

Cloverdate 

731 

06 

LA 

Bayou  Sorrel  Site 

Bayou  Sorrel 

732 

05 

IL 

H.O.D.  Landfill 

Antioch 

733 

05 

Ml 

Duel  I  t  Gardner  Landfill 

Dalton  Township 

734 

10 

UA 

Mica  Landfill 

Mica 

735 

02 

NJ 

Ellis  Property 

Evesham  Township 

736 

04 

KY 

Oistler  Farm 

Jefferson  County 

737 

09 

CA 

Waste  Disposal,  Inc. 

Santa  Fe  Springs 

738 

10 

WA 

Harbor  Island  (Lead) 

Seattle 

739 

05 

Ul 

Lenterger  Transport  I   Recycling 

Franklin  Township 

740 

05 

ON 

E.H.  Schilling  Landfill 

Hamilton  Township 

741 

05 

Ml 

Cliff/DOH  Dunp 

Marquette 

742 

02 

NY 

Clothier  Disposal 

Town  of  Granby 

743 

03 

PA 

Anbler  Asbestos  Piles 

Anbler 

7U 

10 

WA 

Queen  City  Farms 

Maple  Valley 

745 

02 

NJ 

Cureio  Scrap  Metal,  Inc. 

Saddle  Brook  Twp 

746 

03 

VA 

L.A.  Clarke  i  Son 

Spotsylvania  County 

747 

OS 

WI 

Scrap  Processing  Co..  Inc. 

Medford 

748 

03 

MD 

Southern  Maryland  Wood  Treating 

Hollywood 

749 

04 

KY 

Calduell  Lace  Leather  Co.,  Inc. 

Auburn 

750 

05 

IL 

Ilada  Energy  Co. 

East  Cape  Girardeau 

Federal  Register  /  Vol.  56,  No.  28  /  Monday,  February  11. 1991  /  Rules  and  Regulations 


5621 


National  Priorities  List  (by  Rank) 
February  1991 


NPL   EPA 

Rank  Reg  St  Site  Name 


City/County 


Group  16  (MRS  Scores  34.21  •  33.74) 


751 

05 

IL 

752 

05 

Ml 

753 

05 

Wl 

754 

06 

NM 

755 

06 

TX 

756 

09 

CA 

757 

05 

MI 

758 

04 

FL 

759 

05 

MI 

760 

05 

MI 

761 

07 

lA 

762 

05 

IN 

763 

02 

NJ 

764 

04 

NC 

765 

01 

RI 

766 

05 

WI 

767 

05 

IN 

768 

01 

ME 

769 

01 

CT 

770 

03 

DE 

771 

05 

Ml 

772 

09 

CA 

773 

02 

NJ 

774 

02 

NY 

775 

03 

PA 

776 

03 

PA 

777 

05 

IL 

778 

05 

Ml 

779 

03 

PA 

780 

04 

SC 

781 

07 

MO 

782 

02 

NJ 

783 

02 

NJ 

784 

05 

MN 

785 

02 

NJ 

786 

02 

NJ 

787 

04 

KY 

788 

10 

WA 

789 

02 

NY 

790 

05 

Ml 

791 

05 

WI 

792 

06 

LA 

793 

05 

Ml 

794 

03 

WV 

795 

03 

PA 

796 

04 

NC 

797 

02 

NY 

798 

02 

NY 

799 

03 

PA 

800 

07 

lA 

Adams  County  Quincy  Landfills  2&3 

Kaydon  Corp. 

Sauk  County  Landfill 

Homestake  Mining  Co. 

Dixie  Oil  Processors.  Inc. 

Beckman  Instrunents  (Porterville) 

Muskegon  Chemical  Co. 

Oubose  Oil  Products  Co. 

Mason  County  Landfill 

Cemetery  Dump 

Red  Oak  City  Landfill 

Lakeland  Disposal  Service,  Inc. 

Hopkins  Farm 

Cape  Fear  Wood  Preserving 

Stamina  Mills,  Inc. 

Lemberger  Landfill,  Inc. 

Reilly  Tar  (Indianapolis  Plant) 

Pinette's  Salvage  Yard 

Durham  Meadows 

Tyler  Refrigeration  Pit 

Kysor  Industrial  Corp. 

Lorentz  Barrel  &  Drun  Co. 

Wilson  Farm 

Conklin  Dunps 

Old  City  of  York  Landfill 

Modern  Sanitation  Landfill 

Byron  Salvage  Yard 

North  Bronson  Industrial  Area 

Stanley  Kessler 

Helena  Chemical  Co.  Landfill 

Kem-Pest  Laboratories 

Imperial  Oil/Champion  Chemicals 

Cosden  Chemical  Coatings  Corp. 

St.  Augusta  San  Lndfll/Engen  Dump 

Myers  Property 

Pepe  Field 

Tri-City  Disposal  Co. 

Northwest  Transformer 

Genzale  Plating  Co. 

Albion-Sheridan  Township  Landfill 

Shetioygan  Harbor  &  River 

Combustion,  Inc. 

Ossineke  Ground  Water  Contamin 

Follansbee  Site 

Keystone  Sanitation  Landfill 

Carolina  Transformer  Co. 

Carroll  &  Dubies  Sewage  Disposal 

North  Sea  Municipal  Landfill 

Bendix  Flight  Systems  Division 

Farmers'  Mutual  Cooperative 


Ouincy 

Muskegon 

Excelsior 

Milan 

Friendsuood 

Porterville 

Whitehall 

Cantonment 

Pere  Marquette  Twp 

Rose  Center 

Red  Oak 

Claypool 

Plunstead  Township 

Fayetteville 

North  Smithfield 

Whitelaw 

Indianapolis 

Washburn 

Durham 

Smyrna 

Cadillac 

San  Jose 

Plunstead  Township 

Conklin 

Seven  Valleys 

Lower  Windsor  Twp 

Byron 

Bronson 

King  of  Prussia 

Fairfax 

Cape  Girardeau 

Morganville 

Beverly 

St.  Augusta  Township 

Franklin  Township 

Boonton 

Shepherdsville 

Everson 

Franklin  Square 

Albion 

Sheboygan 

Denham  Springs 

Ossineke 

Follansbee 

Union  Township 

Fayetteville 

Port  Jervis 

North  Sea 

Bridgewater  Township 

Hospers 
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National  PrforitiM  LUt  (by  Rank) 
February  1991 


NPl       EPA 

Rank  Rag  St  Sita  Name 


City/Cowity 


Croup  17  (MRS  Score*  33.73  •  32.89) 


Koppers  Co  Inc  (Oroville  Plant) 

Louisiana-Pacific  Corp. 

Lincmaster  Switch  Corp. 

N  A  H  Inc.,  Burn  Pit 

South  MacoiRb  Disposal  (Lf  9  ft  9A) 

U.S.  Aviex 

Sheller-Gtobe  Corp.  Disposal 

Walsh  Landfill 

Landfill  ft  Development  Co. 

Upper  Oeerfield  Township  San  Lndf 

Hertel  Landfill 

Haviland  Complex 

Malta  Rocket  Fuel  A'-ea 

Jones  Chemicals,  Inc. 

Kent  County  Landfill  (Houston) 

SaegertOwn  Industrial  Area 

Cedartown  Municipal  Landfill 

Kent  City  Mobile  Home  Park 

Adrian  Municipal  Well  Field 

AT  ft  SF  (Clovis) 

Strother  Field  Industrial  Park 

Obee  Road 

CTS  Printex,  Inc. 

Fried  Industries 

American  Thermostat  Co. 

Minot  Landfill 

Koppers  Co.,  Inc.  (Newport  Plant) 

Lewisburg  Ounp 

McGraw  Edison  Corp. 

Lodi  Municipal  Uell 

Goldisc  Recordings,  Inc. 

IsUp  Municipal  Sanitary  Landfill 

Sola  Optical  USA,  Inc. 

Airco 

Metal  Banks 

Yeoman  Creek  Landfill 

Sarney  Farm 

Folkertsma  Refuse 

Sealand  Limited 

Rose  Disposal  Pit 

Van  Dale  Junkyard 

Montana  Pole  and  Treating 

Gaigy  Chemical  Corp(Aberdeen  Pit) 

B.F.  Goodrich 

General  Tire/Rubber(Mayf ield  Lnf) 

Para-Chem  Southern,  inc. 

Organic  Chemicals.  Inc. 

lioCUnical  Laboratories,  Inc. 

Votnay  Municipal  Landfill 

FMC  Corp.  (Dublin  Road  Landfill) 


801 

09 

CA 

802 

09 

CA 

803 

01 

CT 

804 

03 

VA 

805 

05 

Ml 

806 

05 

MI 

807 

07 

lA 

808 

03 

PA 

809 

02 

NJ 

810 

02 

NJ 

811 

02 

NT 

812 

02 

NT 

813 

02 

NT 

814 

02 

NT 

81S 

03 

DE 

816 

03 

PA 

817 

04 

GA 

818 

05 

Ml 

819 

05 

MN 

820 

06 

NM 

821 

07 

KS 

822 

07 

KS 

823 

09 

CA 

824 

02 

NJ 

82S 

02 

NT 

826 

08 

NO 

827 

03 

DE 

828 

04 

TN 

829 

05 

MI 

830 

02 

NJ 

831 

02 

NT 

832 

02 

NT 

833 

09 

CA 

834 

04 

KT 

835 

03 

PA 

836 

05 

IL 

837 

02 

NT 

838 

05 

MI 

839 

03 

DE 

840 

01 

MA 

841 

OS 

OH 

842 

08 

MT 

843 

04 

NO 

844 

04 

KT 

845 

04 

KT 

846 

04 

SC 

847 

OS 

MI 

848 

02 

NT 

849 

02 

NT 

850 

02 

NT 

Twp 


Orovilla 

Orovilt* 

Woodstock 

Farrtngtoo 

Macort)  Township 

Howard  Township 

Keokuk 

Honeyt)rook  Township 

Mount  Holly 

Upper  Deerfield  Twp 

Plattekill 

Town  of  Hyde  Park 

Malta 

Caledonia 

Houston 

Saegertown 

Cedartown 

Kent  City 

Adr  i  an 

Clovis 

Cowley  County 

Hutchinson 

Mountain  View 

East  Brunswick 

South  Cairo 

Minot 

Newport 

Lewisburg 

Albion 

Lodi 

Ho I  brook 

Islip 

Petaluna 

Calvert  City 

Ptiiladelpfiia 

Waukegan 

Amenfa 

Grand  Rapids 

Mount  Pleasant 

Lanesboro 

Marietta 

Butte 

Aberdeen 

Calvert  City 

Mayffctd 

Stmpsonvitl* 

Grandvide 

Bohemia 

Town  of  Votney 

Town  of  Shelby 
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National  Priorities  List  (by  Rank) 
February  1991 


NPL   EPA 

Rank  Reg  St  Site  Name 


City/County 


Group  18  (MRS  Scores  32.87  -  31.94) 


851 

05 

WI 

852 

01 

MA 

853 

04 

KT 

854 

05 

WI 

855 

10 

WA 

856 

10 

OR 

857 

02 

PR 

858 

07 

KS 

859 

05 

IN 

860 

10 

WA 

861 

04 

SC 

86? 

02 

NJ 

863 

04 

FL 

864 

06 

LA 

865 

04 

AL 

866 

02 

NJ 

867 

06 

TX 

868 

04 

SC 

869 

03 

PA 

870 

05 

WI 

871 

05 

WI 

872 

10 

OR 

873 

01 

ME 

874 

02 

NT 

875 

08 

WY 

876 

09 

CA 

877 

05 

MN 

878 

05 

Ml 

879 

03 

PA 

880 

05 

WI 

881 

04 

SC 

882 

07 

lA 

883 

03 

PA 

884 

09 

CA 

885 

03 

PA 

886 

04 

FL 

887 

05 

MI 

888 

05 

IL 

889 

01 

NH 

8VU 

02 

NJ 

891 

02 

NT 

892 

03 

PA 

893 

04 

FL 

894 

OS 

MN 

89S 

05 

MN 

896 

07 

NE 

897 

09 

CA 

898 

09 

CA 

899 

09 

CA 

900 

09 

CA 

Toroah  Fairgrounds 

Sullivan's  Ledge 

Smith's  Farm 

Madison  Metro  Sewer  District  Lag 

North  Market  Street 

Joseph  Forest  Products 

Juncos  Landfill 

Big  River  Sand  Co. 

Bennett  Stone  Quarry 

Wyckoff  Co./Eagle  Harbor 

Beaunit  Corp(Circular  Knit  ft  Dye) 

Industrial  Latex  Corp. 

Muni  sport  Landfill 

D.L.  Mud,  Inc. 

Stauffer  Chem  (LeMoyne  Plant) 

M&T  Delisa  Landfill 

Crystal  City  Airport 

Geiger  (C  ft  M  Oil) 

Paoli  Rail  Tard 

Mos$-American(Kerr-McGee  Oil  Co.) 

Waste  Research  ft  Reclamation  Co. 

Gould,  Inc. 

Union  Chemical  Co.,  Inc. 

Cortese  Landfill 

Mystery  Bridge  Rd/U.S.  Highway  20 

Montrose  Chemical  Corp. 

St.  Louis  River  Site 

Auto  Ion  Chemicals,  Inc. 

Recti  con/Allied  Steel  Corp. 

Hagen  Farm 

Carol awn.  Inc. 

Midwest  Manufacturing/North  Farm 

Berks  Sand  Pit 

Valley  Wood  Preserving,  Inc. 

Butz  Landfill 

City  Industries,  Inc. 

Sparta  Landfill 

Acme  Solvent  (Morristown  Plant) 

Holton  Circle  Ground  Water  Contam 

Pomona  Oaks  Residential  Wells 

Rowe  Industries  Ground  Water  Cont 

Hebelka  Auto  Salvage  Yard 

Hipps  Road  Landfill 

Long  Prairie  Ground  Water  Contam 

Waite  Park  Wells 

Nebraska  Ordnance  Plant  (Former) 

Applied  Materials 

Intel  Magnetics 

Intel  Corp.  (Santa  Clara  III) 

TRW  Microwave,  Inc  (Building  825) 


Toraah 

New  Bedford 

Brooks 

Blooming  Grove 

Spokane 

Joseph 

Juncos 

Wichita 

Bloomington 

Bainbridge  Island 

Fountain  Inn 

Wellington  Borough 

No^th  Miami 

Abbeville 

Axis 

Asbury  Park 

Crystal  City 

Rantoules 

Paoli 

Milwaukee 

Eau  Claire 

Portland 

South  Hope 

Vil  of  Narrowsburg 

Evansville 

Torrance 

St.  Louis  County 

Kalamazoo 

East  Coventry  Twp 

Stoughton 

Fort  Lawn 

Kellogg 

Longswamp  Township 

Turlock 

Stroudsburg 

Orlando 

Sparta  Township 

Morristown 

Londonderry 

Galloway  Township 

Noyack/Sag  Harbor 

Weisenberg  Township 

Duval  County 

Long  Prairie 

Waite  Park 

Mead 

Santa  Clara 

Santa  Clara 

Santa  Clara 

Sunnyvale 


5624 Federal  Regjgter  /  Vol.  56.  No.  28  /  Monday.  February  11. 1991  /  Rules  and  Regulations 


National  Prloritita  List  (by  Rank) 
February  1991 


NPL 
Rank 


EPA 
R«fl 


$t    Sita  Nama 


City/County 


Group  19  (HRS  Scoras  31.94  •  30.94) 


901 

09 

CA 

902 

09 

CA 

903 

04 

FL 

904 

02 

NY 

905 

01 

ME 

906 

05 

UI 

907 

OS 

IN 

9oa 

OS 

Ml 

909 

02 

NY 

910 

04 

FL 

911 

03 

PA 

912 

04 

KY 

913 

04 

MC 

914 

08 

MT 

915 

OS 

MI 

916 

02 

NY 

917 

OS 

OH 

918 

03 

PA 

919 

04 

SC 

920 

04 

SC 

921 

07 

lA 

922 

OS 

MN 

923 

05 

OH 

924 

05 

Ml 

925 

03 

PA 

926 

05 

MI 

927 

06 

TX 

928 

08 

CO 

929 

08 

CO 

930 

05 

IN 

931 

02 

PR 

932 

07 

MO 

933 

05 

MI 

934 

05 

OH 

935 

02 

NJ 

936 

02 

PR 

937 

05 

HN 

938 

04 

FL 

939 

03 

PA 

940 

05 

UI 

941 

10 

OR 

942 

04 

FL 

943 

04 

FL 

9a 

03 

PA 

945 

OS 

MI 

946 

05 

UI 

947 

05 

MI 

948 

06 

OK 

949 

10 

AK 

950 

03 

PA 

Synertak.   Inc.  (Building  1) 

Advanced  Micro  Davicas(Bldg.  915) 

Pappar  Staal  I  Alloys,   Inc. 

Mattiaca  Petrochemical  Co.,   Inc. 

O'Connor  Co. 

Oconomowoc  Electroplating  Co.  Inc 

Continental  Steel  Corp. 

Rasmusscn's  Dump 

Kannark  Textile  Corp. 

Wingate  Road  Munic  Incinerat  Dump 

Ucstlina  Site 

Maxey  Flats  Nuclear  Disposal 

Benfield  Industries,  Inc. 

Mouat  Industries 

J  t  L  Landfill 

Claremont  Polychemical 

Powell  Road  Landfill 

Croydon  TCE 

Medley  Farm  Orun  Ouip 

Elmore  Waste  Disposal 

Vogel  Paint  t  Wax  Co. 

Kurt  Manufacturing  Co. 

Reilly  Tar  S  Chesical (Dover  Pint) 

Parsons  Chemical  Works,  Inc. 

Revere  Chemical  Co. 

Ionia  City  Landfill 

Koppers  Co  Inc  (Texarkana  Plant) 

Lincoln  Park 

Smuggler  Mountain 

Wedzeb  Enterprises,  Inc. 

GE  Wiring  Devices 

Missouri  Electric  Works 

Avanut  "E"  Ground  Water  Contamin 

New  Lyme  Landfill 

Woodland  Route  72  Dimp 

RCA  Del  Car i be 

Koch  Refining  Co./M-Ren  Corp. 

Piper  Aircraft/Vero  Beach  wtrtSwr 

Brodhead  Creek 

Fadrowski  Drun  Disposal 

United  Chroma  Products,  Inc. 

Anodyne,  Inc. 

Anaconda  A I  uni  nun/Mi  I  go  Electron 

Eastern  Diversified  Metals 

Anderson  Development  Co. 

Hunts  Disposal  Landfill 

Shiawassee  River 

Tenth  Street  Dtjnp/Junkyard 

Alaska  Battery  Enterprises 

Taylor  Borough  Dijnp 


Santa  Clara 

Sunnyvala 

Medley 

6tcn  Cova 

Augusta 

Ashippin 

Kokofflo 

Green  Oak  Township 

Famiingdala 

Fort  Lauderdale 

Westlina 

Hillsboro 

Hazelwood 

Colinbus 

Rochester  Hills 

Old  Bcthpage 

Dayton 

Croydon 

Caffney 

Greer 

Orange  City 

Fridley 
Dover 

Grand  Ledge 
Nockanixon  Township 

Ionia 

Texarkana 

Canon  City 

Pitkin  County 

Lebanon 

Juana  Diaz 

Cape  Girardeau 

Traversa  City 

New  Lyme 

Woodland  Township 

Barceloneta 

Pina  Bend 

Vero  Beach 

Stroudsburg 

Franklin 

CorvalUs 

North  Miaai  Beach 

Miaati 

Hoaiatown 

Adrian 

Caledonia 

Howell 

Oklahona  City 

Fairbanks  N  Star  Bor 

Taylor  Borough 
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National  Priorities  List  (by  Rank) 
February  1991 


NPL   EPA 

Rank  Reg  St  Site  Name 


City/County 


Group  20  (HRS  Scores  30.93  •  29.94) 


951 

04 

TN 

952 

03 

DE 

953 

02 

NJ 

954 

04 

AL 

955 

06 

OK 

956 

04 

GA 

957 

03 

DE 

958 

04 

TN 

959 

05 

OH 

960 

06 

AR 

961 

02 

NY 

962 

02 

NY 

963 

03 

PA 

964 

06 

OK 

965 

02 

NJ 

966 

05 

WI 

967 

03 

DE 

968 

05 

MI 

969 

03 

PA 

970 

03 

VA 

971 

10 

UA 

972 

03 

OE 

973 

03 

MO 

974 

02 

NY 

975 

02 

NJ 

976 

10 

WA 

977 

06 

NM 

978 

03 

VA 

979 

06 

AR 

980 

09 

CA 

981 

01 

MA 

^82 

04 

AL 

983 

02 

NY 

984 

02 

NY 

985 

04 

FL 

986 

04 

GA 

987 

05 

OH 

988 

03 

VA 

989 

04 

NC 

990 

05 

IN 

991 

05 

MI 

992 

06 

TX 

993 

07 

KS 

994 

03 

MO 

995 

07 

MO 

996 

04 

GA 

997 

07 

lA 

998 

03 

PA 

999 

10 

UA 

1000 

06 

TX 

Murray-Ohio  Mfg  (Horseshoe  Bend) 

Halby  Chemical  Co. 

Higgins  Disposal 

Redwing  Carriers,  Inc.  (Saraland) 

Double  Eagle  Refinery  Co. 

Math  is  Bros  Lf  (S  Marble  Top  Rd) 

Harvey  ft  Knott  Drun,  Inc. 

Callaway  Pits 

Big  D  Campground 

Midland  Products 

Robintech,  Inc. /National  Pipe  Co. 

BEC  Trucking 

Strasburg  Landfill 

Fourth  Street  Abandoned  Refinery 

Witco  Chemical  Corp. (Oakland  Pit) 

Tomah  Armory 

Wildcat  Landfill 

Burrows  Sanitation 

Blosenski  Landfill 

Rhinehart  Tire  Fire  Dunp 

Northwest  Transformer(S  Harkness) 

Delaware  City  PVC  Plant 

Limestone  Road 

Hooker  (102nd  Street) 

Higgins  Farm 

American  Crossarm  ft  Conduit  Co. 

United  Nuclear  Corp. 

Rentokil,  Inc.  (VA  Wood  Pres  Oiv) 

Industrial  Waste  Control 

Celtor  Chemical  Works 

Haverhill  Municipal  Landfill 

Perdido  Ground  Water  Contamin 

Marathon  Battery  Corp. 

Colesville  Municipal  Landfill 

Yellow  Water  Road  Duip 

Marzone  Inc. /Chevron  Chemical  Co. 

Skinner  Landfill 

First  Piecfcnont  Quarry  (Route  719) 

Chemtronics,  Inc. 

MIDCO  II 

Cannelton  Industries,  Inc. 

Sheridan  Disposal  Services 

Pester  Refinery  Co. 

Kane  ft  Lombard  Street  Druns 

Shenandoah  Stables 

Firestone  Tire  (Albany  Plant) 

Shaw  Avenue  Ounp 

Berkley  Products  Co.  Duip 

Silver  Mountain  Mine 

Pet ro- Chemical  (Turtle  Bayou) 


Lawrenceburg 

New  Castle 

Kingston 

Saraland 

Oklahoma  City 

Kensington 

Kirkwood 

Gal  I away 

Kingsville 

Ola/Birta 

Town  of  Vestal 

Town  of  Vestal 

Newlin  Township 

Oklahoma  City 

Oakland 

Tomah 

Dover 

Hartford 

West  Cain  Township 

Frederick  County 

Everson 

Delaware  City 

Curberland 

Niagara  Falls 

Franklin  Township 

Chehalis 

Church  Rock 

Richmond 

Fort  Smith 

Hoopa 

Haverhill 

Perdido 

Cold  Springs 

Town  of  Colesville 

Baldwin 

Tifton 

West  Chester 

Pittsylvania  County 

Swannanoa 

Gary 

Sault  Sainte  Marie 

Hempstead 

El  Dorado 

Baltimore 

Moscow  Mills 

Albany 

Charles  City 

Denver 

Loonis 

Liberty  County 
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National  Priorities  List  (by  Rank) 
February  1991 


NPL      EPA 

Rank  Rcfl  St  Site  Nana 


City/County 


MPL   EPA 

Rank  Reg  St  Site  Name 


City/County 


Croup  21  (HRS  Scores  29.88  ■  28.90) 


Group  22  (HRS  Scores  28.90  •  28.50  ,  except  for  health -advisory  sites) 


1001 

04 

NC 

1002 

05 

ON 

1003 

07 

MO 

1004 

07 

MO 

1005 

05 

MN 

1006 

06 

LA 

1007 

09 

U 

1008 

09 

CA 

1009 

09 

CA 

1010 

09 

CA 

1011 

OS 

MN 

1012 

05 

Ml 

1013 

06 

AR 

1014 

06 

AR 

1015 

03 

VA 

1016 

01 

ME 

1017 

04 

SC 

1018 

01 

MA 

1019 

03 

PA 

1020 

04 

TN 

1021 

01 

MA 

1022 

02 

NY 

1023 

02 

NY 

1024 

02 

NY 

1025 

10 

WA 

1026 

10 

UA 

1027 

05 

IN 

1028 

05 

IN 

1029 

10 

ID 

1030 

01 

NH 

1031 

04 

NC 

1032 

04 

rr 

1033 

04 

NC 

1034 

03 

PA 

1035 

03 

PA 

1036 

05 

IL 

1037 

06 

AR 

1038 

09 

CA 

1039 

02 

NJ 

1040 

OS 

Ut 

1041 

02 

NJ 

1042 

02 

NJ 

1043 

02 

NJ 

1044 

02 

NJ 

1045 

03 

OE 

1046 

03 

PA 

1047 

03 

PA 

1048 

05 

Wl 

1049 

05 

UI 

1050 

07 

NO 

Hevi-Duty  Electric  Co. 

Republic  Steel  Corp.  Quarry 

Conservation  Cheaical  Co. 

West  lake  Landfill 

Ritari  Post  I  Pole 

Bayou  Bonfouca 

Fairchild  Seaticonduct  (Mt  View) 

Intel  Corp.  (Mountain  View  Plant) 

Raytheon  Corp. 

NewlettPackard(620-40  Page  Mill) 

Agate  Lake  Scrapyard 

Aden's  Plating 

Jacksonville  Municipal  Landfill 

Rogers  Road  Municipal  Landfill 

SattviUe  Waste  Disposal  Ponds 

Saco  Municipal  Landfill 

Palmetto  Recycling,  Inc. 

Shpack  Landfill 

Kiinberton  Site 

Mai  lory  Capacitor  Co. 

Norwood  PCBs 

Warwick  Landfill 

Sidney  Landfill 

Sealand  Restoration,  Inc. 

Old  Inland  Pit 

Pesticide  Lab  (Yakima) 

Lemon  Lane  Landfill 

Tri-State  Plating 

Arrccm  (Drexler  Enterprises) 

Coakley  Landfill 

Potter's  Septic  Tank  Service  Pits 

Creen  River  Disposal,  Inc. 

ABC  On*  Hour  Cleaners 

Fischer  t  Porter  Co. 

Elizabethtown  Landfill 

Central  Illinois  Public  Serv  Co. 

Arkwood,  Inc. 

Jibbooa  Junkyard 

A.  0.  Polymer 

Wausau  Ground  Water  Contamination 

Dover  Municipal  Well  4 

Rockaway  Township  Wells 

Pohatcong  Valley  Ground  Water  Con 

Cardan  State  Cleaners  Co. 

Sussex  County  Landfill  No.  5 

North  ?tm  ■   Area  12 

Dublin  TCE  Site 

Oelavan  Municipal  Well  *4 

Waste  Management  (Brookf ield  Lfl) 

North-u  Drive  Well  Contamination 


Coldsboro 

Elyria 

Kanaas  City 

Bridgeton 

Sebeka 

Slidell 

Mountain  View 

Mountain  View 

Mountain  View 

Palo  Alto 

Fairview  Township 

Lansing 

Jacksonville 

Jacksonville 

Saltville 

Saco 

Coluibia 

Norton/Attteboro 

Kiifberton  Borough 

Waynesboro 

Norwood 

Warwick 

Sidney 

Lisbon 

Spokane 

Yakima 

Bloomington 

Colunbus 

Rathdru* 

North  Hampton 

Maco 

Macao 

Jacksonvill* 

Warminster 

Elizabethtown 

TaylorviUe 

Omaha 

Sacramento 

Sparta  Township 

Wausau 

Dover  Township 

Rockaway 

Warren  County 

Minotola 

Laurel 

Worcester 

Dublin  Borough 

Oelavan 

Brookfield 

Springfield 


1051 

07 

NE 

1052 

09 

CA 

1053 

09 

CA 

1054 

09 

CA 

1055 

09 

CA 

1056 

09 

CA 

1057 

10 

UA 

1058 

10 

UA 

1059 

10 

UA 

1060 

06 

OK 

1061 

06 

TX 

1062 

05 

MI 

1063 

05 

MN 

1064 

06 

TX 

1065 

02 

NJ 

1066 

03 

PA 

1067 

05 

IL 

1068 

07 

NO 

1069 

03 

PA 

1070 

02 

NJ 

1071 

03 

PA 

1072 

02 

NY 

1073 

02 

NY 

10th  Street  Sit* 

San  Gabriel  Valley  (Area  3) 

San  Gabriel  Valley  (Araa  4) 

Uatk ins -Johnson  Co.  (Stewart  Oiv) 

Intersil  Inc./Siemens  Components 

Modesto  Ground  Uater  Contamin 

American  Lake  Gardens 

Greenacres  Landfill 

Norths ide  Landfill 

Sand  Springs  Petrochemical  Cnptx 

Passes  Chemical  Co. 

Metal  Working  Shop 

East  Bethel  Demolition  Landfill 

Triangle  Chemical  Co. 

PJP  Landfill 

Craig  Farm  Drum 

Belvidere  Municipal  Landfill 

Bee  Cee  Manufacturing  Co. 

CryoChem,  Inc. 

Kauffman  i  Minteer,  Inc. 

Lansdowne  Radiation  Site 

Forest  Glen  Mobile  Home  Subdivis 

Radim  Chemical  Co.,  Inc. 


ColuBbut 

Alhanbra 

t>a  Puente 

Scotts  Valley 

Cupertino 

Nodesto 

Tacoma 

Spokane  County 

Spokane 

Sand  Springs 

Fort  Worth 

Lake  Ann 

East  Bethel  Township 

Bridge  City 

Jersey  City 

Parker 

Belvidere 

Maiden 

Worman 

Jobstown 

Lansdowne 

Niagara  Falls 

New  York  City 


Nuaber  of  NPL  Sites: 


1073 


»  State  top  priority  site 
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NPL 
Gr, 


1 
1 
1 
1 
1 
1 

2 
2 
2 
2 
2 
2 
2 

3 
3 
3 
3 

4 
4 
4 
4 
4 
4 

5 
5 
5 
5 

5 

6 
6 
6 
6 


National  Priorities  List, 
Federal  Section  (by  Croup) 
February  1991 


St  Site  Name 


UA 

UA 
CO 
CA 
NM 
MO 

CO 
TN 
CA 
PA 
OH 
ID 
OH 


Hanford  200 -Area  (USOOE) 
Hanford  300 -Area  (USDOE) 
Rocky  Flats  Plant  (USDOE) 
Rlverbank  Army  Ammunition  Plant 
Cal  West  Metals  (USSBA) 
Weldon  Spring  (USDOE/Army) 

Rocky  Mountain  Arsenal 
Milan  Army  Ammunition  Plant 
McClellan  AFB  (Ground  Water  Cont) 
Naval  Air  Develop  Center(8  Areas) 
Wright- Patterson  Air  Force  Base 
Mountain  Home  Air  Force  Base 
Feed  Materials  Prod  Cent  (USDOE) 


City /County 


WA  Bangor  Naval  Submarine  Base 

UT  Tooele  Army  Depot  (North  Area) 

WA  Bonneville  Power  Adm  Ross  (USDOE) 

MD  Aber  Prov  Ground- Edgewood  Area 

ID  Idaho  National  Engln  Lab  (USDOE) 

AL  Annlston  Army  Depot  (SE  Ind  Area) 

CA  Robins  AFB  (Lndfll  #4/Sludge  Ug) 

TN  Oak  Ridge  Reservation  (USDOE) 

NE  Cornhusker  Army  Ammunition  Plant 

NJ  Naval  Air  Engineering  Center 

UT  hill  Air  Force  Base 

CA  Treasure  Island  Nav  Sta-Hun  Pt  An 

AK  Elelson  Air  Force  Base 

SC  Savannah  River  Site  (USDOE) 

WA  Naval  Air  Sta,  Whld  Is  (Ault) 

NJ  W.R.  Grace/Wayne  Int  Stor  (USDOE) 

WA  Hanford  100-Area  (USDOE) 

AK  Standard  Steel&Met  Sal  Yd  (USDOT) 

MA  Otis  Air  Nat  Guard/Camp  Edwards 

AK  Elmendorf  Air  Force  Base 


Benton  County 

Benton  County 

Golden 

Rlverbank 

Lemltar 

St. Charles  County 

Adams  County 

Milan 

Sacramento 

Warminster  Township 

Dayton 

Mountain  Home 

Fernald 

Sllverdale 
Tooele 
Vancouver 
Edgewood 

Idaho  Falls 
Annlston 
Houston  County 
Oak  Ridge 
Hall  County 
Lakehurst 

Ogden 

San  Francisco 

Fairbanks  N  Star  Bor 

Aiken 

Whldbey  Island 

Wayne  Township 
Benton  County 
Anchorage 
Falmouth 

Greater  Anchorage  Bo 


National  Priorities  List, 

Federal  Section  (by  Group) 

February  1991 

NPL 

^^1 

St 

Site  Name 

City/County 

7 

UT 

Ogden  Defense  Depot 

Ogden 

7 

GA 

Marine  Corps  Logistics  Base 

Albany 

7 

CA 

Sacramento  Army  Depot 

Sacramento 

8 

IL 

Sangamo/Crab  Orchard  NWR  (USDOI) 

Cartervllle 

8 

ME 

Brunswick  Naval  Air  Station 

Brunswick 

8 

CO 

Air  Force  Plant  PJKS 

Waterton 

8 

NJ 

Pleat Inny  Arsenal 

Rockaway  Township 

8 

FL 

Homestead  Air  Force  Base 

Homestead 

8 

AK 

Fort  Walnwright 

Fairbanks  N  Star  Bor 

8 

FL 

Pensacola  Naval  Air  Station 

Pensacola 

9 

CA 

Sharpe  Army  Depot 

Lathrop 

9 

MA 

Fort  Devens 

Fort  Devens 

9 

OK 

Tinker  AFB  (Soldier  Cr/Bldg  3001) 

Oklahoma  City 

9 

CA 

Lawrence  Llvermore  Lab  (USDOE) 

Llvermore 

9 

CA 

Fort  Ord 

Marina 

9 

WA 

McChord  AFB  (Wash  Rack/Treatment) 

Tacoma 

9 

IL 

Savanna  Army  Depot  Activity 

Savanna 

10 

NY 

Brookhaven  National  Lab  (USDOE) 

Upton 

10 

TX 

Air  Force  Plant  #4  Gener  Dynamics 

Fort  Worth 

11 

TX 

Longhorn  Army  Ammunition  Plant 

Karnack 

11 

CA 

Norton  Air  Force  Base 

San  Bernardino 

11 

NJ 

Federal  Aviation  Admin  Tech  Cent 

Atlantic  County 

11 

WA 

Naval  Air  Sta,  Whld  Is  (Seaplane) 

Whldbey  Island 

11 

NH 

Pease  Air  Force  Base 

Portsmouth/Newlngton 

11 

NM 

Ue  Acres  Undfill  (USDOI) 

Farmlngton 

11 

WY 

F.E.  Warren  Air  Force  Base 

Cheyenne 

12 

CA 

Castle  Air  Force  Base 

Merced 

12 

AZ 

Luke  Air  Force  Base 

Glendale 

12 

AZ 

Williams  Air  Force  Base 

Chandler 

12 

PA 

Tobyhanna  Army  Depot 

Tobyhanna 

12 

CA 

Barstow  Marine  Corps  Legist  Base 

Barstow 

13 

PA 

Letterkenny  Army  Depot  (PDO  Area) 

Franklin  County 

13 

CA 

El  Toro  Marine  Corps  Air  Station 

El  Toro 

13 

NJ 

Fort  Dix  (Undfill  Site) 

Pemberton  Township 

13 

CA 

Tracy  Defense  Depot 

Tracy 

13 

AL 

Alabama  Army  Ammunition  Plant 

Childersburg 

1  Sites  are  placed  in  groups  (Gr)  corresponding  to  groups  of  50 
on  the  final  NPL 


BEST  COPY  AVAiLABLL 
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NPL 

Cr.   St  Site  Name 


City /County 


13 
13. 
13 
13 

14 
14 
14 

15 

15  . 
15 
15 
15 

16 
16 
16 
16 
16 
16 

17 
17 
17 
17 
17 
17 
17 

18 
18 
18 
18 
18 
18 

19 
19 
19 
19 
19 


CT  New  London  Submarine  Base 

WA  Hanford  1100 -Area  (USDOB) 

DE  Dover  Air  Force  Base 

UT  Montlcello  Mill  Tailings  (USDOE) 

MA  Fort  Devens- Sudbury  Training  Ann 

NY  Seneca  Army  Depot 

WA  Fort  Uwls  Logistics  Center 


IL 
OH 
RI 
ME 
PR 

PA 

NY 
VA 
KS 
VA 
CA 

MO 
MN 
CA 
SD 
CA 
WA 
NC 

Rl 
AZ 
FL 
IL 
FL 
WA 

CA 
TX 
CA 
OR 
HD 


Jollet  Army  Anmu  Plant  (LAP  Area) 

Mound  Plant  (USDOE) 

Davlsvllle  Naval  Constr  Batt  Cent 

Lorlng  Air  Force  Base 

Naval  Security  Group  Activity 

Letterkenny  Army  Depot  (SE  Area) 
Grlfflss  Air  Force  Base 
Defense  General  Supply  Center 
Fort  Riley 

Fort  Uwls  (Landfill  No.  5) 
Camp  Pendleton  Marine  Corps  Base 


New  London 
Benton  County 
Dover 
Montlcello 

Middlesex  County 

Romulus 

Tllllcum 

Jollet 
Mlaalsburg 
North  Kingstown 
Limestone 
Sabana  Seca 

Chambersburg 

Rome 

Chesterfield  County 

Junction  City 

Tacoma 

San  Diego  County 


Lake  City  Army  Plant  (NW  Lagoon) 
Twin  Cities  Air  Force(SAR  Lndfll) 
Edwards  Air  Force  Base 
Ellsworth  Air  Force  Base 
George  Air  Force  Base 
Naval  Undersea  Warf  Sta  (4  Areas) 
Camp  Ujeune  Military  Reservation 

Newport  Naval  Educat/Tralnlng  Cen 
Yuma  Marine  Corps  Air  Station 
Jacksonville  Naval  Air  Station 
Jollet  Army  Ammu  Plant  (Mfg  Area) 
Cecil  Field  Naval  Air  Station 
Falrchlld  Air  Force  Base (4  Areas) 

March  Air  Force  Base 
Lone  Star  Army  Ammunition  Plant 
Lawrence  Llvermore  Lab- 300 (USDOE) 
Umatilla  Army  Depot  (Lagoons) 
Aber  Prov  Ground-Mlchaelsvllle  Lf 


Independence 
Minneapolis 
Kern  County 
Rapid  City 
Vlctorvllle 
Keyport 
Onslow  County 

Newport 

Yuma 

Jacksonville 

Jollet 

Jacksonville 

Spokane  County 

Riverside 
Texarkana 
Livermore 
Hermlston 
Aberdeen 
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NPL 


^'^l 

St 

Site  Name 

City /County 

20 

MN 

Naval  Industrial  Reserve  Ordnance 

Frldley 

20 

WA 

Bangor  Ordnance  Disposal 

Bremerton 

20 

NY 

Plattsburgh  Air  Force  Base 

Plattsburgh 

20 

LA 

Louisiana  Army  Ammunition  Plant 

Doyllne 

20 

MO 

We Idon  Spring  Form  Army  Ord  Works 

St.  Charles  County 

21 

lA 

Iowa  Army  Ammunition  Plant 

Middle town 

21 

NJ 

Naval  Weapons  Stat  Earle  (Site  A) 

Colts  Neck 

21 

CA 

Travis  Air  Force  Base 

Solano  County 

21 

CA 

Moffett  Naval  Air  Station 

Sunnyvale 

22 

CA 

Mather  Air  Force  Base 

Sacramento 

22 

HI 

Schofleld  Barracks 

Oahu 

Numb< 

jr  of 

NPL  Federal  Facility  Sites: 

116 

[FR  Doc.  91-3307  Filed  2-a-81: 8:45  am] 
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February  11,  1991 


Part  XIII 


Environmental 
Protection  Agency 


40  CFR  Part  300 

National  Oil  and  Hazardous  Substances 
Contingency  Plan;  National  Priorities  List; 
Recategorization  of  Sites;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 

(Fm.-9904-l] 

National  Oa  and  Hazardous 
Substances  Contingenqf  Plan; 
National  Priorities  List  Update 

AOmcv:  Environmental  Protection 

Agency. 

ACTKM:  Notice  of  recategorization  of 

sites  on  the  National  Priorities  List 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  announcing  the 
recategorization  of  fourteen  (14) 
Superfund  sites  on  the  National 
PrioriUes  List  (NPL).  The  NPL  is 
appendix  B  to  40  CFR  part  300  of  the 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  (NCP).  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended.  40 
CFR  300.425(e)  of  the  NCP  states  that 
"[RJeleases  may  be  deleted  from  or 
recategorized  on  the  NPL  where  no 
further  response  is  appropriate" 
(emphasis  supplied).  This  notice 
activates  the  Construction  Completion 
category  of  the  NPL  The  purpose  of  this 
recategorization  within  the  NPL  is  to 
more  clearly  communicate  to  the  public 
the  status  of  cleanup  progress  at  sites. 
IFRCnvi  OATE  February  11. 1991. 
FOR  FURTHIR  INFORMATION  CONTACT 
William  O.  Ross,  Chief.  State 


Requirements  Section  (OS-220W).  U.S. 
Environmental  Protection  Agency.  401 M 
Street  SW..  Washington.  DC  2046a 
(703)  308-8335. 
SUPPLEMENTARY  INFORMATION:  The 

Preamble  to  the  National  Oil  and 
Hazardous  Substance  Contingency  Plan 
(NCP)  (55  FR  8666, 8699-8700,  March  8. 
1990),  stated  that  the  EPA  would 
recategorize  certain  "completed"  NPL 
sites  in  a  "Construction  Completion" 
category.  The  NCP  explained  that  this 
category  would  consist  of  (a)  sites 
awaiting  deletion  (i.e..  those  sites  for 
which  a  Notice  of  Intent  to  Delete  has 
been  published),  (b)  sites  awaiting  first 
five-year  review  after  completion  of  the 
remedial  action,  and  (c)  sites  undergoing 
long-term  remedial  actions  at  which  the 
construction  phase  of  the  action  is 
complete.  EPA  procedures  provide  that 
it  will  shift  sites  into  the  Construction 
Completion  category  only  following 
approval  of  an  interim  Qose  Out  Report 
(for  long-term  remedial  actions)  or  a 
final  Close  Out  Report  by  the 
appropriate  Agency  official.  EPA  will 
approve  a  Close  Out  Report  only  after 
remedies  have  been  implemented  and 
are  operating  properly. 

The  fourteen  (14)  sites  listed  below 
have  satisfied  the  requirements  for 
inclusion  in  the  Construction 
Completion  category: 

Construction  Completion  Sites 

Sites  Awaiting  Deletion 

1.  Union  Scrap,  Minneapolis. 
Minnesota. 

2.  Big  River  Sand.  Wichita,  Kansas. 


3.  Jibboom  Junkyard.  Sacramento, 
California. 

Sites  Awaiting  First  Five-Year  Revieyv 
Following  AcUevement  of  the 
Remediation  Levels  in  the  RODs 

1.  Taylor  Borough  Dump,  Taylor 
Borough.  Pennsylvania. 

2.  A.L  Taylor,  Brooks,  Kentucky. 

3.  Independent  Nail,  Beaufort  South 
Carolina. 

4.  Newport  Dump,  Newport  Kentucky. 

5.  Northern  Engraving,  Sparta. 
Wisconsin. 

6.  Triangle  Chemical  Bridge  City, 
Texas. 

7.  LaBounty,  Charles  City,  Iowa. 
6.  Celtor  Chemical  Works,  Hoopa, 

California. 

Long-term  Response  Actions 

1.  Chisman  Creek.  York  County, 
Virginia. 

2.  Alpha  Chemical  Calloway,  Florida. 

3.  Mid-Soutii  Wood  Products,  Mena. 
Arkansas. 

EPA  will  provide  periodic  public 
notices  of  changes  in  the  Construction 
Completion  category.  In  addition.  EPA 
will  report  sites  in  this  category  when  it 
publishes  future  final  NPL  updates. 

Authority:  42  U.S.C  geOl-0657;  33  U.S.C. 
1321(c)(2);  E.0. 11735,  38  FR  21243;  EO.  1258a 
52  FR  2923. 

Dated:  February  5, 1991. 
Don  R.  day. 

Assistant  Administrator  for  Solid  Waste  and 
Emergency  Response. 
[FR  Doc.  91-3220  Filed  2-6-91: 8:45  am] 
MUNQ  COOC  •SSO.SD-M 
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Part  XIV 

Department  of  the 
Treasury 

Office  of  Foreign  Assets  Control 

31  CFR  Part  575 

Iraqi  Sanctions  Regulations;  Census  of 
Blocked  Iraqi  CUyvemment  Assets  and 
Claims  Against  Iraq  and  Iraqi 
Government  Entities;  Final  Rule 
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DEPARTMENT  OF  THE  TREASURY 
31 CFR  Part  879 


of 


uovenwiMin  Kfiniiee 

/UMNCv:  Office  of  Foreign  Assets 

ControL 

action:  Final  rule. 


R  The  Office  of  Foreign  Assets 
Control  is  amending  the  Iraqi  Sanctions 
Regulations  by  the  addition  of 
li  575.604  and  575.605.  providing, 
respectively,  for  a  census  of  blocked 
assets  of  the  Government  of  Iraq  and  a 
census  of  claims  against  the 
Government  of  Iraq.  The  amendments 
impose  a  requirement  that  reports, 
contained  in  the  appendix  to  this  rule, 
be  filed  (1)  under  S  575.604  with  respect 
to  blocked  Iraqi  assets  held  by  any  U.S. 
person  on  or  after  August  2, 190a  and  (2) 
under  i  575.605  with  respect  to  claims 
held  by  U.S.  nationals  against  the 
Government  of  Iraq  as  of  5  pjn.,  E.S.T., 
January  16. 1991.  The  amendments  also 
add  a  definition  of  "United  States 
national"  as  i  575.322  for  use  in 
determining  who  must  report  on  claims 
pursuant  to  |  575.604.  and  make  other 
technical  corrections. 

DATi:  February  11, 1991. 


liTiON  contact: 

Loren  L  Dohm.  Chiet  Blocked  Assets 
Section.  Office  of  Foreign  Assets 
Control.  Department  of  the  Treasury, 
Washington.  DC  2022a  (202)  535-4026. 
M»Pia«NTARV  NgOWlATlON.  The  Iraqi 
Sanctions  Regulations.  31  CFR  part  575 
56  FR  2112.  January  18. 1991  ("the 
Regulations"),  were  issued  by  the 
Treasury  Department  in  implementation 
of  Executive  Order  12722  of  August  2. 
1900  (55  FR  3183.  August  3. 1990)  and 
Executive  Order  12724  of  August  9. 1990 
(55  FR  33080.  August  13. 1990).  and 
United  Nations  Security  Council 
("UNSC)  Resolution  661  (August  6. 
1900)  and  subsequent  relevant 
resolutions.  In  the  appendix  to  these 
amendments,  the  Office  of  Foreign 
Assets  Control  has  provided  samples  of 
forms  TDF  90-22.40  and  TDF  90-22.41. 
with  instructioiu  to  be  used  in  reporting 
information  on  blocked  assets  and 
claims.  The  reports  are  needed  to  obtain 
information,  on  a  one-time  basis, 
regarding  blocked  Iraqi  assets  and 
claims  by  U.S.  nationals  against  the 
Government  of  Iraq,  for  planning  and 
administrative  purposes.  This  census 
responds,  in  part  to  UNSC  Resolution 
674  (October  29, 1990),  which  invites  UN 
member  states  to  collect  information  on 


claims  against  the  Government  of  Iraq. 
Additioiul  reports  may  be  required  at  a 
future  date.  Persons  required  to  report  or 
otherwise  interested  in  obtaining  copies 
of  the  forms  and  instructions  may  do  so 
by  contacting  the  nearest  regional 
Federal  Reserve  Bank  or  the  Office  of 
Foreign  Assets  Control.  Department  of 
the  Treasury,  Washington,  DC  20220. 

The  reports  required  to  be  filed  by 
these  sections  must  be  completed  in 
triplicate  and  two  copies  are  to  be 
returned  in  a  set  to  the  Office  of  Foreign 
Assets  Control  Department  of  the 
Treasury,  Washington,  DC  2022a  by 
March  1, 1991.  Observance  of  the  filing 
deadline  is  extremely  important 
Reporting  under  these  sections  is 
mandatory.  However,  information 
regarding  property  of  private  Iraqi 
citizens  is  not  subject  to  the  reporting 
requirement  of  section  575.604. 

The  submission  of  a  TDF  90-22.41 
report  on  a  claim  against  the 
Government  of  Iraq  does  not  constitute 
the  filing  with  the  United  SUtes 
Government  of  a  formal  claim  for 
compensation.  No  formal  claims 
adjudication  program  currently  exists. 
However,  failure  to  file  a  complete 
report  with  respect  to  claims  in  a  timely 
fashion  not  only  would  constitute  failure 
to  comply  with  the  Regulations,  but 
would  also  prevent  the  inclusion  of  the 
information  in  U.S.  Government 
planning  and  may  therefore  be 
prejudicial  to  the  interests  of  the 
claimant  and  other  U.S.  claimants. 
Espousal  of  claims  of  U.S.  nationals 
against  a  foreign  government  is  within 
the  discretion  of  the  United  States 
Government  Information  regarding 
claims  of  the  United  States  Government 
against  the  Government  of  Iraq  will  be 
collected  separately. 

The  Supplementary  Information 
section  of  the  original  publication  of  the 
Regulations  (56  FR  2112.  January  la 
1901)  requires  certain  moidifications,  as 
follows:  nrst  in  the  table  in  the  second 
paragraph  the  reference  to  General 
License  No.  3,  as  amended,  should 
indicate  that  this  general  license  is 
revoked  in  the  Regulations.  Second,  the 
fifth  paragraph  should  indicate  that  the 
collections  of  information  in  the 
Regulations  are  contained  in 
if  575.202(d).  575.503,  575.50a  575.509- 
575.511.  575.517,  575.518.  575.52a  575.521. 
subpart  F.  1 575.703,  and  i  575.801. 
Third,  the  sixth  paragraph  should 
indicate  that  the  estimated  total  annual 
reporting  and/or  recordkeeping  burden 
(including  the  burden  imposed  by  this 
amendment)  is  laoOO  hours. 

Since  the  Regulations  involve  a 
foreign  affaire  nmction,  the  provisions  of 
the  Administrative  Procedure  Act  5 
U.S.C  553,  requiring  notice  of  proposed 


rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  Inapplicable.  Because  no     , 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  5  U.S.C  601  et  aeq..  does 
not  apply.  Because  the  Regulations  are 
Issued  with  respect  to  a  foreign  affaire 
function  of  the  United  States,  they  are 
not  subject  to  Executive  Order  12291  of 
February  17, 1981,  dealing  with  Federal 
regulations. 

List  of  Subjects  bi  31  CFR  Part  878 

Blocking  of  assets,  Foreign  claims, 
Iraq,  Reporting  and  recordkeeping 
requirements. 

PART  S7S-IRAQI  SANCTIONS 
REGULATIONS 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  575  is  amended 
as  set  forth  below: 

1.  The  "authority"  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  SO  U.S.C  1701  et  aeq.;  50  U.S.C 
leoi  et  aeq.:  22  U.S.C  287c;  Pub.  L 101-613, 
104  8Ut.  2047-65  (Nov.  5, 1990):  3  U.S.C  301; 
E.0. 12722.  55  FR  31803  (Aug.  3. 1990);  E.O. 
12724.  55  FR  33089  (Aug.  13. 1980). 

SubfMrt  C— Ganeral  Dafinltlona 

2.  Section  575.322  is  added  to  subpart 
C  to  read  as  follows: 

IS7SJ22   United  States  national;  U  A  • 


The  term  "United  States  national"  or 
"U.S.  national"  mesms  any  United  States 
citizen;  any  pereon  who.  though  not  a 
citizen  of  the  United  States,  owes 
permanent  allegiance  to  the  United 
States;  and  any  juridical  pereon 
organized  under  the  laws  of  the  United 
States  or  any  jurisdiction  within  the 
United  States.  This  term  does  not 
include  U.S.  branches  of  peraons 
organized  under  foreign  law,  or  aliens, 
regardless  of  whether  they  have 
permanent  resident  status  in  the  United 
States. 

Subpart  E—Ucwwas,  Authorizatlora 
and  Statamanta  of  Ucanaing  Policy 

I575J03   [Amended] 

3.  In  I  575.503  of  subpart  E.  paragraph 
(i)  is  removed. 

§S78J07    [Amended] 

4.  Section  575.507(a)(1)  of  subpart  E  is 
amended  to  correct  two  references,  as 
follows: 

"15  CFR  371.6"  is  corrected  to  read 
"15  CFR  771.6".  and  "15  CFR  371.13"  Is 
corrected  to  read  "15  CFR  771.13". 
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Subpart  F—Raporta 

6.  Section  575.604  is  added  to  subpart 
F  to  read  as  follows: 

§575404    Reports  on  Form  TDF  90-22.40. 

(a)  Requirement  for  report  Reports  on 
Form  TDF  90-22.40  are  hereby  required 
to  be  filed  on  or  before  March  1, 1991,  in 
the  manner  prescribed  herein  and  in  the 
instructions  to  Form  TDF  90-22.40,  with 
respect  to  all  property  held  by  any 
United  States  peraon,  in  which  the 
Government  of  Iraq  has  or  has  had  any 
interest  at  any  time  since  5  a.m.  E.D.T., 
August  2, 1990.  Reports  must  contain 
complete  answera  to  every  question 
included  in  Form  TDF  00-22.40. 

(b)  Who  must  report.  Reports  on  Form 
TDF  90-22.40  must  be  filed  by  each  of 
the  following: 

(1)  Any  U.S.  pereon,  or  his  successor, 
who  has  had  in  his  custody,  possession 
or  control,  directly  or  indirectly,  in  trust 
or  otherwise,  property  in  which  there 
was  any  direct  or  indirect  interest  of  the 
Government  of  Iraq  at  any  time  since  5 
a.m.  e.d.t.,  August  2, 1990; 

(2)  Any  business  or  non-business 
entity  in  the  United  States  in  which  the 
Government  of  Iraq  holds  or  has  held 
any  financial  interest  since  5  a.m.  e.d.t., 
August  2, 1990. 

(c)  How  to  file  Form  TDF  90-22.40. 
Reports  on  Form  TDF  90-22.40  shall  be 
prepared  in  triplicate.  On  or  before 
March  1, 1991,  two  copies  shall  be  sent 
in  a  set  to  Unit  604,  Office  of  Foreign 
Assets  Control,  Department  of  the 
Treasury,  Washington,  DC  20220.  The 
third  copy  must  be  retained  with  the 
reporter's  records. 

(d)  Certification.  Every  report  on  Form 
TDF  90-22.40  shall  contain  the 
certification  required  in  Part  C  of  the 
Form.  Failure  to  complete  the 
certification  shall  render  the  report 
Ineffective,  and  the  submission  of  such  a 
report  shall  not  constitute  compliance 
with  this  section. 

(e)  Confidentiality  of  reports.  Reports 
on  Form  TDF  90-22.40  are  regarded  as 
privileged  and  confidentiaL 

6.  Section  575.605  is  added  to  subpart 
F  to  read  as  follows: 

S575.605    Reports  on  Form  TDF  60-22.41. 

(a)  Requirement  for  reports.  Reports 
on  Form  TDF  90-22.41  are  hereby 
required  to  be  filed  on  or  before  March 
1, 1991,  in  the  manner  prescribed  herein 
and  in  the  instructions  to  Form  TDF  90- 
22.41,  with  respect  to  all  claims  held  by 
U.S.  nationals  as  of  5  p.m.,  e.s.t,  January 
16, 1991,  against  the  Government  of  Iraq 
or  an  Iraqi  government  entity.  Reports 
must  contcdn  complete  answera  to  every 
question  included  in  Form  90-22.41. 


(b)  Who  must  report  Reports  on  Form 
TDF  90-22.41  must  be  filed  by  every  U.S. 
national  who  had  a  claim  outstanding  at 
5  p.m.,  e.s.t,  January  16, 1991,  against 
the  Government  of  Iraq  or  an  Iraqi 
government  entity.  No  report  is  to  be 
submitted  by  a  U.S.  branch  of  a  foreign 
firm  not  owned  or  controlled  by  a  U.S. 
national. 

(c)  How  to  file  Form  TDF  90-22.41. 
Reports  on  Form  TDF  90-22.41  shall  be 
prepared  in  triplicate.  On  or  before 
March  1, 1991,  two  copies  shall  be  sent 
in  a  set  to  Unit  605,  Office  of  Foreign 
Assets  Control  Department  of  the 
Treasury.  Washington,  DC  20220.  The 
third  copy  must  be  retained  with  the 
reporter's  records. 

(d)  Certification.  Every  report  on  Form 
TDF  90-22.41  shall  contain  the 
certification  required  on  Part  C  of  the 
Form.  Failure  to  complete  the 
certification  shall  render  the  report 
ineffective,  and  the  submission  of  such  a 
report  shall  not  constitute  compliance 
with  this  section. 

(e)  Confidentiality  of  reports.  Reports 
on  Form  TDF  90-22.41  are  regarded  as 
privileged  and  confidential. 

(f)  Examples  of  claims.  Claims  may 
relate  to  losses  due  to  expropriation, 
nationalization,  or  other  measures 
affecting  property  rights:  losses  for 
breach  of  contract  or  debt  defaults; 
compensation  for  injuries  to  persons  or 
loss  of  life;  and  any  other  losses  or 
injuries  suffered  in  Iraq,  Kuwait  or 
elsewhere,  attributable  to  the 
Government  of  Iraq  or  an  Iraqi 
government  entity,  whether  or  not 
arising  from  actions  relating  to  Iraq's 
invasion  of  Kuwait  Qaims  may  also 
relate  to  losses  suffered  by  a  foreign 
partnerehip,  joint  vmture,  corporation  or 
other  entity- in  which  U.S.  nationals  have 
a  significant  interest 

Dated  January  31, 1991. 
R.  Ridiatd  Newcomb, 
Director. 

Approved  February  4, 1981. 
Jolm  P.  SimpaoD. 
Acting  Assistant  Secretary  (Enforcement). 

Appandix:  The  forms  and  instructions 
included  in  this  Appendix  will  not  appear  in 
the  CFR. 

Census  of  Bloclced  Iraqi  Property 

Instructions  for  Reporting  on  Form  TDF 
90-22.40 

The  Office  of  Foreign  Assets  Control 
Department  of  the  Treasury,  under 
Section  575.604  of  the  Iraqi  Sanctions 
Regulations  (31  CFR  Part  575)  ("the 
Regulations"),  is  conducting  a  census  of 
blocked  Iraqi  property.  The  information 
is  needed  by  the  United  States 
Government  for  planning  purposes  and 


to  monitor  compliance  with  the 
Regulations. 

General  Instructions 

Reporting  on  Form  TDF  90-22.4a 
Report  of  Blocked  Iraqi  Property,  is 
mandatory  for  all  pereons  who,  since 
August  2. 199a  have  held  property 
subject  to  Executive  Order  No.  12722  or 
12724.  This  requirement  applies  to  all 
U.S.  persons  who  had  in  their 
possession  or  control  since  5:00  a  jn.. 
EDT,  August  2, 1990  ("the  effective 
date"),  any  property  or  interests  in 
property  belonging  to  the  Government  of 
Iraq,  its  agencies,  instrumentalities  and 
controlled  entities  and  the  Central  Bank 
of  Iraq.  Reports  filed  on  Form  TDF  90- 
22.40  are  regarded  as  privileged  and 
confidential 

Two  copies  of  the  report  shall  be  sent 
to  the  Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  20220,  by  March  1, 
1991,  or  within  15  days  of  the  acquisition 
of  property  subject  to  Executive  Order 
No.  12722  or  12724.  The  reporter  shall 
retain  a  copy  of  the  completed  report 
Copies  of  Form  TDF  90-22.40  will  be 
distributed  through  the  Federal  Reserve 
System  to  all  regional  Federal  Reserve 
Banks.  In  addition,  copies  of  the  form 
will  be  mailed  directly  to  certain 
pereons  believed  by  the  Treasury 
Department  to  be  affected  by  the  ' 
reporting  requirements.  Other  persons 
required  to  report  or  interested  in 
obtaining  copies  of  the  form  may  do  so 
by  contacting  the  Office  of  Foreign 
Assets  Control  at  the  above  address  or 
by  calling  the  telephone  number  listed 
below.  Hiotocopies  of  the  report  form 
may  be  used. 

A  report  may  be  filed  on  behalf  of  a 
holder  by  an  attorney,  agent  or  other 
peraon.  Primary  responsibility  for 
reporting  blocked  property,  however, 
rests  widi  the  actual  holder  of  the 
property,  or  the  U.S.  national  exercising 
control  over  property  located  outside  the 
U.S.,  with  the  following  exceptions: 
primary  responsibility  for  reporting  any 
asset  held  by  a  foreign  firm  or  branch 
owned  or  controlled  by  a  U.S.  person 
rests  with  the  U.S.  parent  or  head  office; 
primary  responsibility  for  reporting  any 
trust  assets  rests  with  the  trustee;  and 
primary  responsibility  for  reporting  real 
property  rests  with  the  Iraqi  owner's  co- 
owner,  legal  representative,  agent  or 
property  manager  in  the  United  States. 
No  peraon  is  excused  from  filing  Form 
TDF  90-22.40  by  reason  oif  the  fact  that 
another  pereon  has  submitted  a  report 
with  regard  to  the  same  property,  unless 
he  has  actual  knowledge  that  the  other 
peraon  has  filed  a  report  with  respect  to 
the  property  as  full  and  complete  as  that 
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which  h«  would  otherwise  be  required 
to  file. 

A  teparete  report  ehaU  be  lubmitted 
with  respect  to  each  blodced  account  or 
asset  held.  Eadi  qeeetioB  on  the  ibna 
shall  be  answered  and  aU  the  specific 
infbnnatiaa  called  for  shall  be  girsB. 
When  tiMfw  is  notUng  to  report  azuier 
aajr  qnestiaa,  or  if  faifofmatioa  is 
lacldas.  state  'V/A,"  'VaM,"  or 
'Unknown,"  as  tlie  case  may  be.  If  the 
space  provided  on  the  form  is 
inadequate,  the  answer  may  be  mede  or 
continued  on  a  blank  sheet  of  paper 
secoi^  attadied  to  the  form.  No  person 
is  excused  from  xumishing  information 


ha  reasonably  should  have  fiimished. 
The  definitions  of  tenns  contained  in  die 
Regulations  are  hereby  incorporated  by 
reference  into  Form  TDF  80-22.40  and 
these  instmctions. 


53S-402B. 


U(20Z) 


Specific  Instructions 

Part  A:  Iraqi  Government  Entity  Having 
an  Interest  in  the  Property  Reported 

Lines  1-3.  State  the  name  and  address 
of  die  Iraqi  Government  entity  which 
has  an  interest  in  the  property  reported. 
If  any  odier  entities  or  persons,  whether 
Iraqi  or  non-baqt  have  interests  in  the 


property  reported,  the  full  value  of  the 
property  shiall  be  reported  in  Part  B,  Line 
4,  Cohnnns  (a)  and  (b),  but  the  names 
and  pro  rata  interests  of  all  such  entities 
or  persons  shall  be  identified  in  Line  3  of 
PartA. 

Part  B:  Property  Reported 

Line  4.  Provide  a  brief  description  of 
the  property  reported  If  the  property  is 
denominated  in  a  foreign  currency, 
report  die  U.S.  doUar  equivalent  value 
on  the  datee  indicated  and  state  the 
currency  and  conversion  rate  in  the 
description.  The  following  table  may  be  . 
used  as  a  guide  for  items  to  include  in 
the  property  description: 
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Ifpnpmiy  reported  was  held  on  the 
effecthre  date:  Report  value  of  the 
property  held  on  August  2. 1900  in 
Colimm  (a)  and  value  of  the  property 
held  on  January  31, 1991  in  Column  (b). 

7f  property  reported  was  acquired 
after  the  effective  date:  Fill  in  date  the 
property  was  acquired  on  the  line 
indicated  and  report  value  of  die 
property  held  on  that  date  in  Cohmm  (a) 
and  value  of  die  property  on  January  31, 
1991  in  Cohmm  (b).  ff  die  property  was 
acquired  after  January  31, 1991, 
disregard  Cohmm  (b). 

line  &  If  die  property  reported  was 
acquired  after  August  2, 1900,  describe 
the  circumstances.  Include  the  name  of 
the  transferor  or  prior  holder  and  the 
reasons  the  property  was  transferred. 

Line  ft  Eiqilahi  any  changes  between 
amounts  fai  Cohmms  (a)  and  (b)  of  line 
4.  Indnde  the  number,  total  amounts, 
and  nature  of  all  increases  and  credits 
(e.g.,  interest  credited,  deposits, 
incoming  transfers)  and  decreases  (e.g., 
service  charges,  licensed  debits).  If  any 
Treasury  Department  licenses  have 
been  issued  with  respect  to  the  account 
Indicate  the  number  and  date  of  the 
license.  This  question  may  be 
disregarded  if  the  property  was  acquired 
after  January  31, 1991. 

Line  7.  If  the  property  reported  is 
physically  located  or  booked  at  a 
location  other  than  diat  described  in 
Part  C  (e.g.,  a  deposit  located  in  a 
foreign  branch  reported  by  die  U3. 


parent)  give  the  name  and  the  location 
of  the  actual  holder. 

Line  8.  Describe  any  claims  known  to 
be  asserted  against  the  property 
reported  Examples  include  specific 
claims  such  as  attadiments  and  liens  or 
more  general  claims  such  as  set-off 
rights  asserted  by  the  holder  of  the 
property  against  the  Government  of 
Iraq.  Indicate  the  full  amount  of  the 
claim  and  die  identity  of  the  claimant 

Part  C  U.S.  Person  or  Entity  Making  die 
Report 

Lineg  9-11.  State  reporter's  corporate 
name  and  address  and  the  name  "nH 
telephone  number  of  an  individual 
corporate  official  to  contact  regarding 
the  report 

Line  IZ  Complete  the  certification. 
The  report  is  not  valid  without  the 
certification. 

Paperwork  Reduction  Act  Statement 
The  paperwork  requirement  has  been 
cleared  under  the  Paperwork  Reduction 
Act  of  1980  The  Office  of  Foreign 
Assets  Control  of  the  Department  of  the 
Treasury  requires  this  information  be 
furnished  pursuant  to  50  U.S.C  1701, 
and  31 CFR  Part  575.  The  information 
collected  will  be  used  for  U.S. 
Government  planning  purposes  and  to 
monitor  compliance  with  Executive 
Order  Nos.  12722  and  12724.  The 
information  will  be  lield  confidentiaL 

The  estimated  burden  associated  with 
this  collection  of  infonnation  is  2  hours 
per  respondent  or  recordkeeper. 


Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Blocked  Assets  Section,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  Washington.  DC  20220 
and  the  Office  of  Management  and 
Budget  Paperwork  Reduction  Project 
(1505-0128),  Washingtoa  DC  20503. 

Report  of  Blockad  Iraqi  Piupeiiy 

Office  of  Foreign  Assets  Control 
Department  of  the  Treasury. 
Washington.  DC  20220 

This  report  shaU  be  completed  and 
two  copies  sent  to  the  above  address  by 
all  U.S.  persons  who,  since  August  2. 

1990,  have  held  property  subject  to 
Executive  Order  No.  12722  or  12724.    ' 
Reports  shall  be  submitted  by  March  1, 

1991.  or  within  15  days  of  acquiring  soch 
property.  Separate  reports  should  be  . 
submitted  for  each  blocked  account  or 
asset  held.  READ  THE  INSTRUCTIONS 
CAREFULLY  BEFORE  PREPARING 
THIS  REPORT.  For  assistance  call  (202) 
53S-402& 

To  the  Secretary  of  the  Treasury: 
The  undersigned,  pursuant  to  31  CFR 

575.604.  hereby  makes  the  following 

report: 

Part  A:  Iraqi  Government  Entity  Having 
an  Interest  in  the  Property  Reported 

1.  Entity: 

2.  Address: 
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3.  Identify  any  other  entities  or 
persons  known  to  have  interests  in  the 
property  reported  and  explain  the  nature 
and  extent  of  such  interests: 


Part  B:  Property  Reported 

4.  Description  of  the  Property. 
(Include  account  number  and  interest  terms, 

if  applicable.) 
(a)  Value  on  06/02/90  or 

(Specify  acquisition  date,  if  later) 

(Amount) 

(b)Vahie  on  01/31/91 

(Amount) 

5.  If  custody  of  the  property  was 
acquired  after  August  2, 1990.  describe 
the  circumstances.  Include  name  of 
transferor  or  prior  holder  and  reasons 
the  property  was  transferred. 


6.  Explanation  of  any  changes 
between  amounts  in  Columns  (a)  and  (b) 
above.  Include  the  number  and  nature  of 
all  transactions,  the  total  amount  of  all 
increases  and/or  decreases,  and  the 
number  and  date  of  any  related 
Treasury  Department  licenses. 


7.  Name  of  the  holder  and  location  of 
the  property  if  different  than  described 
in  Part  C 


8.  Describe  any  claims  known  to  be 
asserted  against  the  property. 


Part  C:  U.S.  Person  or  Entity  Making  die 
Report 

9.  Name: 

10.  Address: 


11.  Individual  to  contact  regcuding  this 
report 

(Name) 

(Telephone  Number) 

12.  Certffication: 

I . 

(Name) 

certify  that  I  am  the    

(Corporate  Title  or  Position,  If  Applicable] 
of  the , 


(Corporate  Name,  If  Applicable) 
tliat  I  am  authorized  to  maice  tliis 
certification,  and  that  to  the  best  of  my 
knowledge  and  Iwlief,  the  statements  set 


forth  in  this  report,  including  any  papers 
attached  liereto  or  filed  herewith,  are  true 
and  accurate,  and  that  aU  material  facts  in 
connection  with  said  report  have  been  set 
forth  herein. 

(Signature) 

(Date) 

Census  of  Claims  by  VS.  Natfonals 
Against  Iraq 

Instructions  for  Reporting  on  Form  TDF 
90-22.41 

The  Office  of  Foreign  Assets  Control 
Department  of  the  Treasury,  under 
Section  575.605  of  the  Iraqi  Sanctions 
Regulations  (31  CFR  Part  576]  ("the 
Regulations"),  is  conducting  a  census  of 
claims  by  U.S.  nationals  against  the 
Government  of  Iraq,  or  any  Iraqi 
Government  entity.  Tlie  information  is 
needed  by  the  U.S.  Government  for 
planning  purposes. 

Note:  The  submission  of  this  report  does 
not  constitute  the  filing  with  the  U.S. 
Government  of  a  formal  claim  for 
compensatioa.  No  formal  claims  adjudication 
program  currently  exists.  However,  failure  to 
file  complete  information  in  a  timely  fashion 
would  not  only  constitute  failure  to  compfy 
with  the  Regulations  but  would  also  prevent 
theinclusion  of  the  information  in  U.S. 
Government  planning  and  therefore  could  be 
prejudicial  to  the  interests  of  the  claimant 
and  other  U.S.  claimants.  Espousal  of  claims 
of  U.S.  nationals  against  a  foreign 
government  is  within  the  discretion  of  the 
U.S.  Government 

General  Instructions 

Reporting  on  Form  TDF  90-22.41  is 
mandatory  for  all  U.S.  nationals 
(whether  individuals  or  legal  entities) 
who,  on  5KX)  p  jn.,  EST,  January  16, 1991, 
had  claims  outstanding  against  the 
Government  of  Iraq,  or  any  Iraqi 
Government  entity.  The  report  may  also 
include  claims  of  U.S.  nationals  arising 
fiom  ownership  in  foreign  entities.  The 
report  shall  be  completed  and  two 
copies  sent  to  the  C)ffice  of  Foreign 
Assets  Control  Department  of  the 
Treasury,  Washington  D.C  20220  by 
March  1, 1991.  The  reporter  shall  retain 
a  copy  of  the  completed  report  Reports 
filed  on  Form  TDF  90-22.41  are  regarded 
as  privileged  and  confidential. 

Copies  of  Form  TDF  90.22-41  will  be 
distributed  through  the  Federal  Reserve 
System  to  all  regional  Federal  Reserve 
Banks.  In  addition,  copies  of  the  form 
will  be  mailed  direcdy  to  certain 
persons  believed  by  the  Treasury 
Department  to  be  affected  by  the 
reporting  requiremento.  Other  persons 
required  to  report  or  interested  in 
obtaining  copies  of  the  form  may  do  so 
by  contecting  the  Office  of  Foreign 
Assete  Control  at  the  above  address  or 


by  calling  the  telephone  number  listed 
below.  This  pamphlet  contains  reporting 
instructions,  one  copy  of  report  Form 
TDF  90-22.41,  and  diree  copies  of 
Schedule  Bl.  Photocopies  of  the  report 
form  and  schedule  may  be  used 

A  report  may  be  filed  on  behalf  of  a 
claimant  by  an  attorney,  agent  or  other 
person.  Primary  responsibility  for 
reporting  the  claim,  howevw,  rests  with 
the  actual  claimant  Each  question  on 
the  form  shall  be  answered  and  all  the 
specific  information  called  for  shall  be 
giveiL  When  there  is  nothing  to  report 
under  any  question,  or  if  information  is 
lacking,  stete  "N/A."  "None,"  or 
"Unknown,"  as  the  case  may  be.  If  the 
space  provided  on  the  form  is 
inadequate,  the  answer  may  be  made  or 
continued  on  a  blank  sheet  of  paper 
securely  atteched  to  the  form.  The 
definitions  of  terms  contained  in  the 
Regulations  are  hereby  incorporated  by 
reference  into  Form  TDF  90-22.41  and 
these  instructions. 

RW  FUNTHai  mPONMATION  CAU:  (202) 
535-4028. 

Specific  Instructions 

Part  A:  Information  Concerning  U.S. 
Claimant 

Lines  1-2.  State  the  name,  employer 
identification  or  social  security  number, 
and  address  of  the  U.S.  claimant  If  the 
report  includes  claims  for  losses 
suffered  by  a  subsidiary,  the  name, 
employer  identification  number,  and 
address  of  the  U.S.  parent  company 
reporting  the  claim  should  be  entered 
here. 

Line  3.  Stete  the  nationality  or  place 
of  incorporation  of  the  claimant  If  there 
has  been  any  change  in  the  nationality 
stetus  of  the  claimant  since  the  date  of 
loss,  provide  an  explanation. 

Line  4.  If  the  claimant  is  a  corporation 
or  other  legal  entity,  indicate  the  date 
and  place  of  incorporation,  the 
percentage  of  outstanding  capital  stock 
of  all  classes  held  direcdy  or  indirecdy, 
by  peraons  who  were  U.S.  nationals  on 
the  date  of  the  loss. 

Line  5.  If  the  person  reporting  the 
claim  is  a  person  other  than  the 
claimant  as  reported  in  Line  1,  state 
name,  address,  and  relationship  to  the 
claimant  [e-g.,  attorney,  penonal 
representetive). 

Part  B:  Summary  of  Claims  Against  Iraq 

Line  6.  Report  the  aggregate  value  of 
all  claims  of  a  common  type  in  the 
appropriate  category  or  categories 
shown.  Detailed  infonnation  concerning 
specific  claims  should  be  reported  on 
one  or  more  atteched  Schedule  Bl's.  The 
sum  of  all  amounte  reported  separately 
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on  Schedule  Bl  rixnUd  total  the 
aggregate  amount  reported  in  dw 
summary. 

Part  C  Certificatioa 

Line  7.  Bntar  the  name  and  telephone 
number  of  the  appcoptiate  individual  to 
contact  regarding  die  report 

Line  8.  Complete  the  certification.  The 
report  ia  not  valid  without  ■  completed 
certificatian. 

Instructioni  for  Sdiednle  Bl — Schedule 
for  Separate  Description  of  Claims 

Netau— Be  Min  to  anter  thm  employer 
identificatioo  nnmtMr  or  wdal  Mcurity 
numbar  of  tlie  US.  '•'■''"■"*  from  Part  A.  Line 
1.  in  the  space  indicated  in  upper  right  hand 
comer  of  the  ichedule.  Also  enter  ^e  number 
of  tliis  individual  Schednle  Bl  and  tte  total 
number  of  Schedule  Bl'a  talxnitted  in  the 
■paces  indicated. 

Submit  an  individual  Schedule  Bl  for 
each  claim  or  common  set  of  claims. 
Qaims  of  an  individual  person  or  a 
single  entity  (e.g.,  a  subsidiary)  against 
the  same  Iraqi  entity  involving  a 
common  set  of  circumstances  may  be 
reported  on  a  single  Schedule  Bl.  with 
amoimts  allocated  appropriately  to  each 
category  of  claim.  Three  copies  of 
Schedule  Bl  are  attached  to  the  report. 
Additional  photocopies  of  Schedule  Bl 
may  be  used,  if  needed. 

Linee  1-2.  Enter  the  name  and  address 
of  the  entity  actually  suffering  the  loss, 
if  different  from  the  claimant  named  in 
Part  A.  Line  1  (e.g.,  a  claim  arising  from 
injury  to  a  subaid^aiy). 

Line  JL  If  the  entity  described  in  Line  1 
of  this  Schedule  Bl  is  different  than  the 
claimant  named  in  Part  A.  Line  1. 
include  a  fuH  description  of  the 
claimant's  ownership  interest  in  the 
entity. 

Line  4.  Identify  the  Iraqi  entity  against 
which  the  claim  is  asserted 

Line  5.  Enter  die  value  of  eadi  claim 
in  the  appropriate  category.  Report  the 
claim  in  VS.  dollars  to  the  nearest 
doDar.  Convert  foreign  currency  values 
at  the  exchange  rate  prevailing  on  the 
date  of  die  loss.  In  valuing  the  claims, 
use  estimated  values  as  of  the  date  of 
the  loss  if  precise  values  or  balances  are 
,  not  known.  Be  sure  to  describe  your 
valuation  mediods  in  Une  6. 

Line  0.  Describe  the  circumstances  of 
the  loss.  Include  the  date  of  die  loss  and 
a  description  of  the  property,  business, 
obligation,  injury,  or  other  damage 
which  is  the  subject  of  the  claim. 
identify  any  other  persons  with  interests 
in  the  daim  and  any  aHemative  sounds 
of  compensation  available,  actual  or 
potential  Describe  any  known 
counterclaims  diat  potentially  may  be 
asserted  by  the  Government  of  Iraq.  If 
the  claim  involves  a  contract  dispute. 


describe  any  clanaes  in  the  contract 
referring  to  dioice  of  law  or  forum  for 
settling  disputes.  If  the  property  is  of  the 
type  for  which  a  specific  balance  or 
generally  accepted  market  quotation 
value  is  not  available,  indicate  the 
valuation  method  used  (e.g.,  contractual 
value,  book  value,  estimated  value  of 
simUar  property).  If  the  property  or 
obligation  is  valued  in  a  foreign 
ctirrency,  be  sure  to  specify  the  currency 
and  the  exdiange  rate  used  in  the 
valuation.  Do  not  submit  docximentary 
evidence  with  the  report 

Paperwork  Reduction  Act  Statement- 
The  paperwork  requirement  has  been 
cleared  under  the  Paperwork  Reduction 
Act  of  1980.  The  Office  of  Foreign 
Assets  Control  of  the  Department  of  the 
Treasury  requires  this  information  be 
furnished  pursuant  to  50  U.S.C  1701. 
and  31 CFR  Part  575.  The  information 
collected  will  be  used  for  U.S. 
Government  planning  purposes.  The 
information  will  be  held  confidential. 

The  estimated  burden  associated  with 
this  collection  of  information  is  3.5  hours 
per  respmident  or  recordkeeper. 
Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  tnirden  should  be  directed 
to  the  Blodced  Assets  Section,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  Washington.  DC  20220  and 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1505- 
0128],  Washington,  DC  20503. 

Report  of  Claims  by  US.  Nadonab 
Against  Iraq 

Office  of  Foreign  Assets  Control 

Department  of  the  Treasury. 

Washington.  DC  20220 

This  form  shall  be  completed  and  two 
copies  sent  to  the  above  address  by 
Mardi  1, 1991.  by  all  US.  nationals  who, 
on  5K)0  p.m.,  EST,  January  16. 1991,  had 
claims  outstanding  against  the 
Government  of  Iraq,  or  any  Iraqi 
Government  entity.  A  third  copy  shall 
be  retained  by  die  reporter.  READ  THE 
INSTRUCTIONS  CAREFULLY  BEFORE 
PREPARING  THIS  REPORT.  For 
assistance  call  (202)  535-4026. 

Important  The  submission  of  this 
report  does  not  constitute  the  filing  with 
the  U.S.  Government  of  a  formal  daim 
for  compensation,  nor  does  it  guarantee 
that  the  daim  will  be  induded  in  any 
foture  agreement  or  setdement 
However,  failure  to  file  complete 
information  in  a  timely  fashion  wotdd 
not  only  constitute  failure  to  comply 
with  Section  575.605  of  ttte  Iraqi 
Sanctions  Regulations  (31  CFR  part  575) 
but  would  also  prevent  the  indusion  of 
the  information  in  U.S.  Government 
planning  and  dierefore  could  be 


prejudidal  to  the  interests  of  the 

claimant  and  other  U.S.  daimants. 
To  the  Secretary  of  die  Treasury: 
The  undersigned,  pursuant  to  31  CFR 

575.605,  hereby  makes  the  following 

report: 

Part  A:  Information  Concerning  U.S. 
Claimant 

1.  Name: 
EIN/SSN: 

2.  Address: 

3.  State  nationality  or  place  of 
incorporation.  If  there  has  been  any 
change  in  nationality  status  since  the 
date  of  the  loss,  so  e)q>lain. 


4.  If  claimant  is  a  corporation  or  other 
legal  entity,  state  date  and  place  of 
incorporation,  percentage  of  outstanding 
capital  stock  of  all  dasses  held,  direcdy 
or  indirectiy,  by  U.S.  nationals  on  the 
date  of  the  loss. 


5.  If  the  person  reporting  the  daim  is  a 
person  other  than  the  daimant  named  in 
Line  1,  state  name,  address,  and 
relationship  to  claimant 


Part  B:  Summary  of  Claims  Against  Iraq 

6.  Qaims: 

Report  the  aggregate  value  of  aD 
daims  in  the  appropriate  category  or 
categories  below.  Detailed  information 
concerning  specific  daims  should  be 
reported  on  one  or  more  attached 
Sdiedule  Bl's.  The  sum  of  all  amounts 
reported  on  Schedule  Bl  should  total  the 
aggregate  amount  rqxirted  in  this 
summary.  Three  copies  of  Schedule  Bl 
are  attached  to  this  pamphlet 
Additional  photocopies  may  be  used,  if 
required. 


A.  Business  Claims: 
(1)  Loans  or  credits  overdue 

or  in  default......--...........^...... 

(2]   Expropriation  of  equity, 

concessions,  or  going  con- 

(3)  Expropriation  of  real  and/ 
or  tangible  property 

(4)  Receivables     or     otiier 
amounts  due  and  unpaid....... 

(5)  Breach  of  contract  dam- 
ages ...M M.......< 

(e)  Other  damages 

Subtotal  A 

E  Personal  Claims: 

(1)  Expropriation  losses............. 

(2)  Salaries,  benefits,  or  other 
items  due  and  unpaid  — 
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or 


(3)  Lost  future   l>enefits 
other  contractual  claims....... 

(4)  Personal  injury  or  other 
tort  claims  .......................I 

(5)  Other  damages .............. 

Subtotal  B 

Total  (Subtotals  A.-I-B.) 


(Date) 
EIN 


or  SSN  of  Claimant: 


This  is    

(Number  of) 


Part  C:  Certification 

7.  Individual  to  contact  regarding  this 
report 

(Name) 

(Telephone  Numl)er) 

8.  Certification: 

L 

(Name) 

certify  that  1  am  the    

(Corporate  Title  or  Position,  If  Applicable) 

of  the 

(Corporate  Name,  If  Applicable) 
that  I  am  authorized  to  make  tliis 
certification,  and  that  to  the  best  of  my 
knowledge  and  belief,  the  statements  set 
forth  in  ^s  report  including  any  papers 
attached  hereto  or  filed  herewith,  are  true 
and  accurate,  and  that  all  material  facts  in 
connection  with  said  report  have  been  set 
forth  herein. 

(Signature) 


(Total  Niunber) 
Schedule  Bis  submitted. 

Schedule  Bl — Schedule  for  Separate 
Description  of  Claims 

(See  Specific  Instructions) 

1.  Name: 

2.  Address: 


3.  Describe  the  relationship  of  this 
entity  to  the  claimant  named  in  Part  A. 


4.  Identify  the  Iraqi  entity  against 
which  the  daim  is  asserted. 


5.  Type  and  amount  of  claiui  reported 
on  this  Schedule  Bl. 


A.  Business  Claims: 
(1)  Loans  or  credits  overdue 
or  in  default 


(2)  Expropriation  of  equity, 
concessions,  or  going  con- 
cern value - ~~ 

(3)  Expropriation  of  real  and/ 
or  tangible  property — 

(4)  Receivables  or  other 
amounts  due  and  unpaid 

(5)  Breach  of  contract  dam- 
ages.— 

(6)  Other  damages  ...........>...».>.. 

Subtotal  A 

E  Personal  Claims: 

(1)  Expropriation  losses 

(2)  Salaries,  l>enefit8,  or  other 
items  due  and  unpaid 

(3)  Lost  future  benefits  or 
other  contractual  claims 

(4)  Personal  injury  or  other 
tort  claims „...~... ~.. 

(5)  Other  damages 

Subtotal  B 

Total  (Subtotals  A.+B.) 


6.  Describe  the  circimistances  of  the 
loss.  Indude  the  date  of  the  loss  and  a 
description  of  the  property,  business, 
obligation,  injury,  or  other  damage 
which  is  the  subject  of  the  claim.  Do  not 
submit  documentary  evidence.  (See 
Specific  Instructions) 

[FR  Doc.  91-3396  FUed  2-8- «1;  8:45  am] 
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The  President 


Presidential  Documents 


Prodamatioii  6248  of  February  7,  1991 

National  Women  and  Girls  in  Sports  Day,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

More  than  100  years  ago,  the  first  imiversity  department  of  physical  education 
for  women  was  established  at  Oberlin  College.  It  was  not  until  1972,  however, 
that  Federal  law  required  colleges  receiving  government  funds  to  provide 
equitable  athletic  programs  for  women.  Since  then,  more  and  more  women 
have  begim  to  participate  in  organized  sports-^iot  only  at  the  collegiate  level 
but  at  every  competitive  level. 

During  the  past  decade  alone,  the  number  of  women  taking  part  in  intercolle- 
giate sports  has  increased  by  nearly  50  percent  to  158,000— or  30  percent  of  the 
total  niunber  of  college  students  in  sports.  Girls*  participation  in  pubUc  high 
school  sports  programs  more  than  doubled  during  this  time. 

Both  individual  and  team  sports  help  young  women  to  develop  their  leader- 
ship and  communication  skills,  as  well  as  their  athletic  talents.  And  participa- 
tion in  sports  helps  promote  good  health.  Indeed,  today  many  female  ath- 
letes—who have  reached  great  heights  through  their  determination  and  self- 
discipline — serve  as  outstanding  role  models  for  both  boys  and  girls. 

Americans  are  proud  of  their  countrywomen  who  have  earned  international 
acclaim  as  world-class  athletes,  and  I  am  pleased  that  eight  members  of  the 
P-esidenfs  Council  on  Physical  Fitness  and  Sports  are  women.  These  achieve- 
ments underscore  the  commitment  to  excellence  and  the  capacity  to  excel 
demonstrated  by  female  athletes  throughout  the  United  States. 

The  Congress,  by  House  Joint  Resolution  30,  has  designated  February  7, 1991. 
as  "National  Women  and  Girls  in  Sports  Day"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  February  7, 1991,  as  National  Women  and  Girls 
Jn  Sports  Day.  I  urge  all  Americans  to  observe  this  day  with  appropriate 
ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day  of 
February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  tiie  two  hundred  and  fifteenth. 


[FRDoc.  91-3431 
Filed  2-e-Ol:  11:12  am] 
Billing  code  n9S-01-M 


^^ 


Reader  Aids 


Federal  Register 

Vol  56,  No.  28 

Monday,  February  11,  1991 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information  523-5227 

Public  inspection  desk  523-5215 

Corrections  to  published  documents  523-5237 

Document  drafting  information  523-5237 

Machine  readable  documents  523-3447 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information  523-5227 

Printing  schedules  523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)       523-6641 

Additional  information  523-5230 

Presidential  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  I^sidents  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

The  United  States  Government  Manual 

General  information  523-5230 

Ottier  Services 

Data  base  and  machine  readable  specifications  523-3408 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Ubrary  523-5240 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  «.  523-6641 

TDD  for  the  hearing  impaired  523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  FEBRUARY 

3961-4172 1 

41 73-4522 _ 4 

4523-4706 5 

4707-4926 6 

4927-51 50 7 

5151-5304 8 

5305-5646 11 


CFR  PARTS  AFFECTED  DURING  FEBRUARY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
put>lishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  titie. 

3  CFR 

ProdamatkMtK 

5617  (Superseded  by 
6245) 4921 

5955  (Superseded  by 
6245) 4921 

6123  (See  6245) 4921 

6152  (See  6245) 4921 

6243 4701 

6244 4707 

6245 4921 

6246 4927 

6247 5305 

6248 5645 

Executive  Orders: 

10932  (Amended 
by  12748) 4521 

11721  (Revoked 
by  1 2748) 4521 

12154  (Amended  by 
EO  1 2749) 4921 

12748 4521 

1 2749 „ 471 1 

Admlnistrattve  Orders: 

Presidential  Determinations: 

No.  91-15  of 
January  15, 1991. — 4713 

No.  91-16  of 
January  16, 1991 4715 

No.  91-17  of 
January  16,  1991 4717 

No.  01-18  of  Jan- 
uary 22,  1991 4169 

No.  91-19  of  Jan- 
uary 23.  1991 4171 


5  CFR 

831 

4929 

842 

2637 

4929 

3961 

2641 

3961 

Propoeed  Rules: 

531 

536 

4562 

4562 

77i -.. 

831 

4562 

4562 

842 

4562 

846. 

870 

4562 

4562 

890.. 

4562 

7CFR 

17 „.. 

..„ 3966 

47 

301 

800 

5151 

,...4931-4933 
4675 

932. 

4223 

981 

_  5307 

982. 

5151 

998 

, 4524 

1001 

5308 

1002 

5308 

1004 

•i.«m 

1430 

1941 



4525 

3971 

1943 

.3971 

1945 

.3971 

58 

.4951 

319 

.4180 

425 

911.„ 



.4738 
.5367 

915 

966 

.  4953 

,5367 
.3983 

968 

.5161 

1001 

,.4955 

1002 

..4955 

1007 

..4567 

1093 

* 

4SP7 

1094 

1096 



..4567 
„4567 

1108 

..4567 

1496 

..5161 

1980.. 

9  CFR 

78 

*"**** *■*" 

..4936 

..4567 
,4937 

12  CFR 

Propoeed  Rules: 

229 

.4743 

701 

.5061 

14  CFR 

1 

23 

39 

71 

73 

3972, 

454G 
5153 

"38'74,' 
1.5337 
,5154 
..5154 

..5455 
.5455 
4532, 
-5343 
,5345 
,5345 

93 

.4676 

97 

..4581 
4SA1 

.5346 

Proposed 
Ch.  1 „ 

Rules: 

* 
5164 

21 

23 



,4758 
,4758 

39 „.3983,  4581 

,53« 

4760, 

i,5376 

..5165 

5576 

>-5375 

71 4583.4584, 

5164 

75 

91 „ 

4956, 
i,  5377 
,5378 
.5580 

108 

129 

.4322 
.4328 

i<ut 

4678 

161 

5576 

IS  CFR 

940 

„5282 

17  CFR 

211 

..4938 

II 


Federal  Regjgter  /  Vol.  56.  No.  28  /  Monday.  February  It.  1391  /  R^aHpr  Aids 


ItCFR 

271 

385... 

19CFR 

4 

181. 


.4173 
.4719 


20CFR 

404 

416 


,4174 
.5347 


.4642 
.5534 


Ch.  IX „ 5124 

aaO. 46K 

eat. SU4 

8aa 5T2I4 

atCFR 

Pnpona  PuiM: 

Wt 4675 

104 4875 

105.._ 4875 

t30t 3987. 4181.  4182 

130* 4  WT 

22CFR 


52t 47tt 


23CFR 
23<L 


.472D 


24CFR 

SuUma.  A_44t2,  4436,  44S*. 


91... 
200.. 
20a. 


234.... 


25CFR 


IRutaa: 
23 


.4480 
.5349 

.447* 
.4478 


.5568 


26CFR 
1 


.3976.  4542.  506a 

4678 

4678 


701 

816.. 

817 

917. 

94*. 


.4956 


4956 

....495& 

4590 

....  4243 


Mcm 

500 

5?0 „ 

»f  CFR 

575. 


...  5350 
,...585T 


.5696 


33CFR 

117 „ „ „.4t75 

185 4558.  4943,  5165,  5T56 

33*„ ,,    530Q 


tm 5379 

tlT.- 4023, 4024,  5166 

tsr.- 4e7« 

t22Z 387a 


3«cn» 

74>..._ 

8a.__ 


.467S 
.4675 


36CFR 

2W„ 


.4721 


38CFR 

3 


4729. 


17.. 


.40eSi 


40'CFH 

51 548a 

S2. 4944,  5468.  5488 

8ft...- — 4t76. 5488,  5525 

80 „„ 5052 

18a 4646 

261 397a 

SeO'- 5688. 5634 


Or.  I 4957,  5167 

52 stTO 

136 aiao 

1 44 4772 

145 4?W 

146 4772- 

147 4771 

1 48. 4772- 

18a 4772.  495» 

228 4777 


41CFR 

Cti  101.. 
20V4...„ 
2QV8L.... 


.4847 


2QVtt„ 
2«t-2Q- 


.4847 


.4847 
.4847 


201-24 

201-39 _ 

talMMARulM 
18t-« 


.4849 


4aCVR 

4ta....... 


.4847 
.4847 


•  ^w^9 


CH.L 


4a  cm 

4 


45CFR 

1235 4730 

48CFR 

3aa 3978 

47CFR 

73 4176-4178.  4733,  4949, 

4950.5157,5158 

89 _ _4«3* 

90. -...- 4178 

64. 4782 

68_ 51 90 

73 4783^785,5191 

76 4027 

48  cm 

570 4734 

915 5064 

950 5064 

97a 50M> 

49CFR 

1 4560,  4736 

385. 5363 

541 4736 

571 „ 5061 

1 033 4038- 

sacFR 

652 3980 

672 5158 

68». „....:....  stsg- 

686. 5T69- 

PrapoMtf  RMw: 

1 7. 4028,  51 92 

23. „ 4965 

9T. 4591 

2T8. 4029 

3M 4ee» 

81 1  „ : 4029 

672 4029 

675 4029 

UST  OF  PUBUC  LAWS 

LMt  List  February  8.  1981 

This  is  a  continuing  list  of 
public  bills  from  ttie  current 
session  of  Congress  wtilcti 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office.  Washington, 
DC  20402  (phone.  202-275- 
3030). 

HJt  3/Pub.  L  102-3 
Veterans'  Compensation 
Amendments  of  1991.  (Feb.6, 
1991;  105  StaL  7;  4  pages) 
Price:  $1.00 


HJR.  S98/Fub.  L  lOS-^ 
Agent  Orange  Act  of  1991. 
(Feb.  6,  1991;  105  Stat.  11; 
10  pages)    Price:  $1.00 
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This  cheekRst.  prepared  by  the  Office  of  the  Federal  Register,  is 

published  wookly.  It  is  arranged  in  ttw  order  of  CFR  titles,  prices,  and 

revision  doftes. 

An  asterWt  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whk;h  is  now  available  for  sale  at  tfte  Government  Prinlin0 

Office. 

A  checklist  of  currwit  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  sut>8cript)on  to  all  revised  volumes  is  $620.00 

domestic,  $155.00  additional  for  foreign  mailing. 

Order  f^om  Superintendent  of  Docunrtents,  Government  Printing  Office, 

Washington,  DC  20402.  Charge  orders  (VtSA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 
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(except  hoKdays). 
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agencies  of  the  legislative,  judicial,  and  executive 
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particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
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S648 

Securities  and  Exchange  Commiaaion 

NOTICES 

Self-regulatory  organizations:  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  5716 

Midwest  Clearing  Corp.,  5716 

National  Association  of  Securities  Dealers,  Inc.,  5718 

National  Securities  Clearing  Corp.,  5723 

New  York  Stock  Exchange,  Inc.,  5720 

Participants  Trust  Co.,  5721 
Applications,  hearings,  determinations,  etc: 

American  Capital  World  Portfolio  Series,  Inc^  5724 

Benham  Equity  Funds  et  al..  5724 

OEA.  Inc..  5726 

Terminal  Acquisitions,  Inc.,  5726 

Small  Buaineaa  Adminlatration 

PROPOSED  RULES 

Small  business  size  standards  and  procurement  assistance: 
Plant  trees  on  land  owned  or  controlled  by  State  or  local 
government  5734 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

5727 
Applications,  hearings,  determinations,  etc: 

Catalyst  Fund.  Ltd^  5727 

Montgomery  Capital  Corp..  5728 

Toxic  Sut>atancea  and  Diaeaae  Raglatry  Agency 
See  Agency  for  Toxic  Substances  and  Disease  Registry 
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Tr«d«  R<pf  MnUtI  V.  Offlc*  of  UnH>d  811— 

Nonces 

Ceneralized  Syttam  of  Preferences: 
Imports  information  during  first  10  months  (1990] 
Supplement,  5713 

Transportation  D«partm«nt 

raOMMEO  RULES 

Aviation  security;  passenger  manifest  information  collection 
regulation  for  international  flights,  5665 

TrtMury  Doportmont 

See  also  Customs  Service;  Internal  Revenue  Service 

NOnccs 

Agency  information  collection  activities  under  0MB  review. 

5728.  5729 

(3  documents) 

United  StatM  Information  Agency 
nonces 
Meetings: 
Public  Diplomacy,  U.S.  Advisory  Commission,  5729 


Separate  Parts  in  This  Issue 

PartN 

Small  Business  Administration.  5734 


Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reaaer  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


w^  as.  mt.  29 

Tundkvb  Fifaniaiir  tX  lan 


Thte  section  of  the  FEDERAL  REGISTER 
cofMnt  reguiaioiy  documents  tttving 
general  ^ipNcabiHtjr  and  legal  eftact,  most 
of  wfiict)  are  keyed  to  and  eodWed  In 
the  Coda  o>  Federal  Regulationat  wNch  Is 
published  under  50  titles  putsuant  to  44 
U.S.C.  1510- 

The  Code  of  Federal'  Regulations  is  sokf 
by  th»  Superintendent  of  Documents. 
Price*  ot  new  boolw  ar*  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


OFnCE  OF  PERSONNEL 
MAKKQEMENT 

5CFRPwi89a 


F«d«rai  Einptoye«»HMMIBiBn»fits 
Proym;Ciwr«i«  ot  AnnuHwite 
Upon  PfwTanniMtloa 

Aoaicn  Office  of  Personnel 

MJaaagemenL 

action:  Fiaat  rule. 

SUmiAiiv;  The  Office  of  Personnel 
Management  (OPMJ  is  adopting 
pre^toosly  issued  interinr  FuJeft  aa  final 
regufatlons  to  provide  for  continuing 
healtb  insurance  coverage  under  the 
Federal  Einployees  KealSi  Benefits 
(FEHBJ  Program  £or  certain  annuitants 
when  die  plan  in  which  they  are 
encoUied  terminates.  This  action  ia 
necessary  because  of  the  large  number 
of  annuitants  who  did  not  make  plan 
changes  necessitated  by  the  teoninatiaa 
of  the  Indemnity  Benefit  PTant, 

EFFECnvs  date:  March  14v  1001. 

FOR  FURTHER  INPORMATIOM  CONTACTS 
Masgaret  Seara,  [202}  606-0780, 
extension  207, 


SUPMMCRTARr  WFOnHATIOIK  On 
February  2, 1900;  OPM  isMcd  mterin 
regulations  in  the  Fedssal  Register  (55^ 
FR  3SE3).  that  anended  pwt  890  to 
provide  for  contihuinf  healti>  insttranee 
coverage  widev  the  FEUS  Program  for 
aimoitanis  «dio  do  not  chcmge  to 
another  plan  when  their  FEHB  plan 
temuBateSk  The:  iatMdai:  regulattflne  also 
provided  that  annuitaat*  whose 
annuitiea  wera  insi^Beieiit  to  pay  for 
theis  high  eptioo  enrolkneBt  in  a  pb» 
with  two  optiou  and  who  did  not 
chaaga  te  a  lower  cost  (^tioa  er  fdaa 
are  deemed'  ta  have  elected  law  oftioa 
coverage  ia  the  sane  gfa^ 


We  received  one  coraraent  bom  a 
Federal  agency.  The  commeater 
suggested  that  we  extend  the  regulation 
to  cover  employees  as  wen  as 
annuitants  because  employees  were  in  a 
similar  emergency  sitaatkm. 

We  do!  not  agree  that  th»  sit;BafioB  in 
which  employees  found  ^emeelves 
upon  the  teminatioa  of  the  Indbmnity 
Benefit  Plan  was  similar  to  that  of 
annuitants  to  any  significant  H^grpg. 

Employing  offices  have  the  authority 
to  accept  belated  enroUmcnts  when  the 
enroilee  is  not  at  fauk.  in  cases  where- 
the  employing  office  deteaniaes  l&et  Ae 
enrollee  does  not  meet  the  reqii»enent 
for  a  belated  enrollment,  the  enrollee 
can  recnioU  in  the  Program  when  an 
event  occurs  that  alfows  reenro&nent 
(such  as  open  season).  Annmtants^  on 
the  other  hand,  cannot  reenroU  in  the 
future.  Therefore,  the  circumstances  of 
employees  are  not  sufficiently  similar  to 
those  of  annuitants  to  warrant  extending 
these  regulations  to  employees. 

The  eommenter  also-  suggested  that 
the  regulations  be  expanded  to-  sover 
future  plan  terminations.  Since  the 
interim  regulations,  as  published,  do 
apply  to  all  future  temuoatieoet,  there  ia 
no  need  to  change  them  for  this  purpose. 

E.0. 12291,  Federal  Refidatiwi 

I  have  determined  that  this  ia  not  a 
major  rule  as  defined  under  section  l(b} 
of  E.0. 12293,  Federal  Regalation. 

Regulatory  Flexibility  Act 

I  certiffy  ^t  these  rcgulatians  will  not 
have  a  significant  econonuc  impact  orr  a 
stibstantial  number  of  small  entities 
because  they  pranarfly  affect  Federal 
annuitants  aai  siavivor  amuBfants. 

list  af  9(A|8cU  ia  »  CFR  Part  nit 

Admimstrative  practice  and 
procedure,.  Government  employees^ 
Health  insucance,  RetircmenL. 

U.S>  OCBce  of  Pbrsoaml  MaaagenMiil 
Constance  Beny  NewiuaOt 

Director. 

According,  OPM  is  adapting  its 
interim  regulotiona  under  5  CFR  part  890 
published  OB  Febnory  2. 1900- |S6  FR 
3SU>  a»  finai  rain  witiaout  diange. 

[FRDdc.  n-t3»¥A»d»-n-eti  M&ami 
aaxiNQ  ooof  twuMi 


DEPAfmiEirroF  agriculture 

Anhnal  and  Phnfe  Hnttb  I 


7CFRParta0t 

[Docket  Ntt  91-919} 

MedliaiiiwaFwltFly;Rainiwifot 


AOENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Affirmation  of  interim  rule. 


summary:  We  are  affirming  witfaont 
change  as  mterira  rule  iiat  removed  the 
MediterraneaR  fruit  fly  regulalieBa  that 
designaied  a  portion  oi  Los  Angeles 
County  IB  Cahfomia  as  a  quaraadned 
area  aad  iaspescd  resthetions  ov  the 
interstate  siovement  oi  regale  ted 
artidea  from,  tlia  quarantined  accar. 
EFFECnVB  DATET  March  14, 19Bf. 
FOR^  FURTMER'  IRFOHMATION'  COKTACT? 
Milton  C.  I  Fobues,  Senibr  Operatfons 
Officer,  Domestic  and  Emergency 
Operations,  PPQ,  APHIS,  USDA,  room 
M2,  Federal  Ouldiiig.  6606  Beferest 
Road  HyaltwiBe,  MD  2(782,  30f-43«- 
8247. 
SUFFIEMENTAM  INFORMATION: 

Backgfouad 

bs  an  JntcriHi'  rale  effective  Nb^^ember 
9, 1990,  and  puMishcd  m  the  Federal 
Re^alar  on>  November  15, 1990  (55  ¥h 
47736-47739,  Docket  Nnmber  90-211)  we 
removed  the  MeditereaneaB  fruit  I^ 
regulatiena  thai  designated  a  portion  at 
Los  Aagele*  CbuBty  in  Califoraia  as  a 
qaarnntinrrd  area  and  imposed 
restrietiona  on  the  ioteratate  moveaKOfe 
of  regulated  artideft  freni  that  aree^  The 
regulation*  were  established  to  prevent 
the  MediterraDeaa  firuit  fly  &ora 
spreading  into  oaninfested  areas  of  the 
United  States.  We  have  detemuoed  tkat 
the  Mediterranean  fruit  fly  has  been 
eradicated  firam  Los  Angeles  County, 
Cahfonua,  and  that  the  regulations  are 
no  longer  necessary.  Comments  on  the 
interim  rule  were  required  to  be 
received  on  or  before  January  14, 1991. 
We  did  not  receive  any  comments.  The 
facts  presented  io  the  interim  nde  still 
provide  a  basis  for  the  rule. 

Executive  Order  12291  and  Regntetocf 
Flexibility  Act 

Wis- are  issuing  thie  role  m 
conformance  with  Executive  Order 
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12291,  and  we  have  determined  that  it  is 
not  a  "mafor  rule."  Baaed  on  Information 
compiled  by  the  Department,  we  have 
determined  that  this  rale  will  have  an 
effect  on  the  economy  of  lets  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  SUtes-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Within  the  part  of  Los  Angeles  County 
that  was  quarantined,  there  are 
approximately  2.203  entites  that  may  be 
affected,  including  125  nurseries,  1.188 
fruit/produce  vendors,  5  community 
gardens,  5  swap  meets.  82  commercial 
growers,  8  farmers  markets.  318  yard 
maintenance  services.  462  mobile 
vendors,  and  22  miscellaneous  entities 
(i.e.,  packing,  processing,  and 
dehydrator  sites  and  small  backyard 
sellers). 

The  effect  of  this  rule  on  these  entities 
should  be  insignificant  since  most  of 
these  small  entities  handle  regulated 
articles  primarily  for  local  intrastate 
movement,  not  interstate  movement. 
The  distribution  of  these  articles  was 
not  affected  by  the  regulatory  provisions 
removed  by  the  interim  rule. 

Many  of  these  entities  also  handle 
other  items  in  addition  to  the  previously 
regulated  articles  so  diat  the  effect  if 
any,  of  the  change  on  these  entities  is 
minimal.  Further,  the  conditions  in  the 
Mediterranean  fruit  fly  regulations  and 
treatments  in  the  Plant  Protection  and 
Quarantine  Treatment  Manual 
incorporated  by  reference  in  the 
regulations,  allowed  interstate 
movement  of  most  articles  without 
significant  added  costs. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Papenvotk  Reductioo  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperworic 
Reduction  Act  of  1980  (44  U.S,C  3501  et 
$eq.). 


Executive  Order  12372 

'  This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Number  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agric\iltiu-al  commodities. 
Incorporation  by  reference, 
Mediterranean  fruit  fly.  Plant  diseases, 
Plant  pests.  Plants  (Agriculture). 
Quarantine.  Transportation. 

PART  301-DOME8T1C  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  7  CFR  301.76  that  was 
published  at  55  FR  47736-47739  on 
November  15, 1990. 

Autiiority:  7  U.S.C  ISObb,  ISOdd,  ISOee, 
150£f.  161, 182.  and  184-167;  7  CFR  2.17,  2.51, 
and  371.2(c). 

Done  in  Washington.  DC,  tliit  7th  day  of 
February  1991. 

Janwa  W.  Glosaer, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service, 

[FR  Doa  91-3313  Filed  2-ll-«;  8:45  am] 
— 'inii  coot  a4io-M-M 


RESOLUTION  TRUST  CORPORATION 

12  CFR  Part  1613 
RIN320S-AA05 

Priortty  Of  Dietrtbution  Of  Ctaima 
Asainet  Rasolution  Trust  Corporation 
atRacaivar 

AOINCV:  Resolution  Trust  Corporation. 
ACnON:  Final  rule. 


SMMUMv:  The  Resolution  Trust 
Corporation  ("RTC")  is  adopting  a 
regulation  establishing  the  priority  of 
distribution  for  certain  claims  by  the 
RTC  in  its  corporate  capacity  against 
the  RTC  as  receiver  for  failed  savings 
associations.  The  regulations  which  the 
RTC  as  receiver  has  followed  to  date 
were  adopted  to  govern  receiverships 
conducted  by  the  former  Federed 
Savings  and  Loan  Insurance 
Corporation,  and  do  not  take  into 
accotmt  RTCs  role  as  a  corporation 
regarding  the  operation  of  RTC 
conservatorships  or  receiverships.  The 
new  regulation  recognizes  that  the  RTC 
as  a  corporation  is  entitled  to  the 
highest  priority  of  unsecured  claim  for 
advances  made  to  the  RTC  as 


conservator  or  receiver,  as  those 
advances  benefit  all  creditors  of  the 
associations  in  conservatorship  or 
receivership. 

vracnvi  DATi:  This  action  is  effective 
on  March  14. 1991. 

TOR  nmTHBR  mromiiA-noN  contact: 

Carl  J.  Gold.  Senior  Counsel  Legal 
Division,  (202)  416-7327. 

•wpLEMorrAiiv  mromiATtON:  The 

Financial  Institutions  Reform.  Recovery, 
and  Enforcement  Act  of  1969 
("FIRREA")  established  the  RTC  and 
provided  mechanisms  by  which  it  would 
be  appointed  conservator  or  receiver  of 
failed  savings  associations.  The  statute 
provided  that,  as  conservator  or 
receiver,  the  RTC  would  have  the  same 
rights  and  responsibilities  as  the  Federal 
Deposit  Insurance  Corporation  ("FDIC) 
when  the  FDIC  acts  as  conservator  or 
receiver  of  failed  financial  institutions 
(12  U.S.C.  1441a(b)(4)).  The  RTC  is 
authorized  by  statute  to  follow  the 
FDICs  regulations  to  tiie  extent  tiie  RTC 
has  not  promulgated  its  own  regulations 
(12  U.S.C  1441a(a)(7)).  The  RTC  also  has 
independent  authority  to  promulgate 
regulations  as  required  (12  U.S.C. 
1441a(b)(12)(A)).  hi  addition  to  its 
independent  rulemaking  authority,  the 
RTC  has  the  same  authority  as  the  FDIC 
under  12  U.S.C.  1821(d)(1)  to  prescribe 
such  regulations  as  may  be  appropriate 
regarding  the  conduct  of 
conservatorships  and  receiverships,  and 
under  12  U.S.C.  1821(d)(4)  to  prescribe 
regulations  regarding  the  allowance  or 
disallowance  of  claims  by  the  receiver. 
In  addition,  the  FDIC  as  receiver  is 
granted  discretion  by  the  statute  as  to 
the  pajnnent  of  dividends  on  proved 
claims  (12  U.S.C  1821(d)(10)).  The  RTC 
concludes  that  it  has  the  same 
discretion,  and  that  such  discretion 
hicludes  the  establishment  of  levels  of 
priorities  of  distribution.  The  RTC  notes 
that  it  generally  follows  the  same 
regulations  regarding  its 
conservatorships  and  receiverships  as 
does  tiie  FDIC.  However,  in  view  of  die 
fact  that  the  regulation  being  adopted 
herein  addresses  a  situation  not 
currentiy  facing  tiie  FDIC.  i.e.,  the 
treatment  upon  receiversliip  of  funds 
advanced  to  a  conservatorship,  the  RTC 
is  adopting  a  regulation  to  cover  a 
situation  that  is  currentiy  unique  to  the 
RTC. 

By  notice  published  in  the  Federal 
Rei^ter  on  November  14, 1990  (55  FR 
47481),  tiie  RTC  proposed  to  adopt  a 
regulation  to  clarify  the  priority  to  be 
accorded  to  die  RTC  when,  hi  its 
corporate  capacity,  it  advances  funds  to 
a  savings  association  under  RTC 
conservatorship,  the  association  is 
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placed  iato  recaiMnhips  and  portfone  of 
the  STC  advance  to  Am  oenservatenhip 
are  deemed  to  be  uueecMed.  The 
regulation  woald  also  clarify  tHe 
treatmeat  of  RTC  advances  to 
associattoae  udcr  RTC  receiversUp'. 
The  PHLBB  had  promu^aled  a  detailed 
regnlstioQ  governing  the  prioritiee  of 
distrttratifon  in  a  receiverslrip  coodocted 
by  tiie  Federal  Sevfaig*  and  Lean 
bsursace  Corp<»atioa.  That  FHLBB 
regatatifon  was  transferred  to  the  FDIC 
by  aectioB  40Sp»)  ol  FIRREA,  and  was 
codified  at  12  CFR  3«e.n,  It  has  been 
renumbered  12  CFR  380.2,  Only  one 
comment  waa  filed.  The  comaienter,  a 
trade  asaodation,  siqiported  dw 
pcopoaed  regulatkaiL 

As  stated  in  the  pnqweal  the  RTC 
finds  it  b  necessary  and  legally 
support^ie  to  adopt  a  regalation  ixduch 
establiskea  diat,  when  it  provides 
advances  to  RTC  conservatorsh^,  and 
the  association  is  placed  into 
receiverships  any  unsecared  portions  of 
the  RTC's  chum  to  recover  the  advancea 
will  be  assigiied  the  first  priovity  of 
distributiaB  fat  aUowable  aasecaied 
daian.  The  sooe  would  b«  trac  where 
tiie  RTC  has  advanced  funds  to  the  RTC 
as  receiver  in  order  to  facibtate 
liqaUation  of  dK  eeGsiveisliip  estate  b 
receiverships*,  stsh.  fisids  ma.y  be 
advanced  from  tiase  to  time  to  enable 
the  tecehrer  to  condnct  its  datiea  of 
liquidating.,  and  would  andcrthe 
r^ulatioD  be  repaid  to  the  RTC  aa  fanda 
aia  Kcawered  iram  tfaa  fiqnidatifla  of 
receivership  asseta.  The  RTC  fiofda  diatr 
since  the  advances  are  made  lor  the 
benefit  of  all  creditors^  and  actually 
increase  the  potential  recovery  of  aH 
creditors  by  enabling  the  receiver  to 
perform  its  duty  to  collect  funds  doe  to 
the  depository  inHtitution,  it  is  not  unfair 
to  other  unsecured  creditors  to  accord 
this  priority  to  die  RTC 

Similarly,  in  regard  to 
conservatorships,  from  time  to  tine 
funds  of  the  RTC  have  been,  and  will  be, 
advanced  to  a  conservator  for  various 
purposes,  whetiier  to  lower  the  cost  of 
the  institution's  funds,  or  to  msintaia 
liquidity.  By  the  same  rationale  as 
expressed  above,  the  RTC  deems  it  not 
to  be  unfair  to  general  unsecured 
cretfitors  to  accord  the  RTC  this  priority 
in  recovering  any  portion  of  such  finda 
which  may  be  unsecured. 

The  RTC  concludea  that  even  wider 
the  priority  regnlatioB  aa  adopted  by  the 
FHLBB,  its  advances  are  entitied  to  tiiie 
level  of  priority.  Since  the  existing 
repeUHuns  were  promalgated  at  a  tana 
that  conservatorship  was  a  rarely  used 
tool  there  was  no  reason  for  the  FHLBB 
to  have  expressly  provided  a  priority  for 
recovery  of  advancea  to  a  cenaervatox 


for  a  failed  aavings  asaociatian  The 
RTC  however,  iim  been  eppointed 
conservator  for  hmdrede  of  depository 
institoCiena  sfneedie  eneetnenf  of 
FIRREA.  The  RTC  comJedea  Aat 
Congress  neat  have  intended  net  (ne 
regalatione  fransfitrred  from  the  PFB.BD 
to  tiie  FDIC  and  the  RTC  by  FflUtEA 
would  be  interpreted  in  a  raannar 
consistent  with  the  practices  utinzed  by 
the  FDIC  and  the  fTTC  in  takng  ever 
failed  depository  inetitutibRS.  RTC'e 
advances  to  conservators  and  reeefvers 
benefit  tiie  entire  body  of  creditors 
because  they  enable  tiie  conservators 
and  receivers  to  operate  efficiently  and 
to  pay  biBs  as  they  become  doe.  The 
RTC  concludes  that  establishing  the 
priority  of  the  Corporation  for  advances 
is  reeraonebie  and  consistent  with 
api^aUe  law. 

Regulatory  Flexibility  Act 

As  was\8tated  in  tiie  earlier  nofice.^  the 
RTC  fia^^ertified  tiiat  this  regulatory 
action  wiQ  not  have  a  significant  impact 
on  a  substantial  number  of  small 
businesses. 

Faperwarit  Radnctien  Art 

No  coDectione  of  inforwiatioa  pursuant 
to  section  3504(h)  of  the  Paperwodt 
Reduction  Act  (44  U.S.C.  3501  etaeq,\ 
are  contained  in  this  final  rale. 
Consequently,  no  information  has  been 
submitted  to  the  Office  of  Manegement 
and  Budget  fior  review. 

List  or  Sab|ects  fa  12  GFR  Part  nu 

Conservator.  Creditor.  Receivct; 
Savings  assodatiooe. 

Accordingly,  fbr  tiie  reasons  set  out  in 
the  preambte,  the  RTC  hereby  adds  part 
1613  to  titie  tZ,  chapter  XVI  of  tiie  Code 
of  Federtri  Regolations.  to  read  as 
follows: 

PART  Wr3— RESOLUnOir  TRUST 
CORPORAHON  AS  CONSERVATOR 
OR  RECBVER 

Autiiority:  12  M&XL  tan(d):  U  U  AC 
1441a  (a){7X  WW,  (b}ei2MA>. 

§1613.1    PrforttyofReeolutlonThiet 

vof  pof  auon  aa  ciauiiurior  awraiHiaa  maoa 

to  RTC  aa  cenaarvatorori 


In  applying  {  360l2  of  title  12  of  the 
Code  of  Federal  Regalationa.  to  the 
extent  that  any  advance  oi  fanda  made 
by  the  Reaofution  Truat  Corporation  to  a 
conservator  or  receiver  is  found  t^  the 
receiver,  upon  Iiquidaftion»  to  be 
unsecmed.  the  Resolution  Thist 
Corpwation,  aa  a  creditor  o£  the 
receivership,  shall  be  assigned  the  first 
level  of  priority  of  distribution. 

By  order  of  die  Board  e<  Dfteetors. 


Dated  at  WashfiogtOn,  XJC  this  Stb  day  of 
February,  1991. 

ReaohttioiL  Tmat  CoipaatiaiL 

|ohnli.Biickky.|K, 

Executive  i 
(FRDocI 


Buraau  Of  Export 

t9CFRP»l79» 

[Docftat  Mn  9191I7-10V7] 

DacoMTOI  Or  Cartafa  PyiuBiw,  RMnoOiw 
Accaaa  Mnnoriaa  (DRAM^ 

AOtNCv:  Bareaa  of  Export 
Adnudstraffen,  Comuierce. 
ACnoH:  Interim  rule. 

summary:  This  interim  rule  removes  the 
validated  export  bceiwmg  reqniremepts 
for  exports  to  Ctotm^  Groups  Q,  T,  V, 
W,  and  T  of  certain  dyBamic  lauJoM 
access  menorfes  (DRAMs)  controlled 
under  Biparf  Control  CuaaucKnty 
Number  ^0CN}15MA  is  the 
QiaanwlWy  Coatrol  List  [CCLl 
Supplenent  No.  I  to  f  79911  of  tte 
Export  AdBBBistratioR  RegnJetioRe 
(EAR).  Thia  actioB  fisUows  a  positive 
determinatton  af  foreign  availebffity 
under  section  5(f)  of  the  Export 
Administration  Act  ef  1979,  as  amended 
(EAA).  TW  net  effect  of  this  nde  wi&  be 
to  reduce  the  nmaber  ef  5eense 
applicationathat  wfl  have  to  be  filed  §ir 
thia  tg^M  of  mtegratsd  dreort. 
DMfW&:  Effective:  This  ndle  is  effective 
December  10, 1990'. 

Comments:  Comment*  must  be 
received  by  March.  14. 1991. 

ApplTcabiBty:  litis  rule  applies  aa  of 
December  10, 1990^  for  countries  in 
Country  Croupe  Tend  V  (except  the 
People's  Republic  of  China  and 
Afghanistan^  The  rule  appliee  as  af 
December  28k  1990,  fiar  the  People's 
Republic  of  China.  Ai^sbanistan.  aad 
countries  in  Country  Croups  Q,  W.  and 
Y. 


:  Written  coBunenie  (six 
copies)  should  be  sent  to  WiUard  Fi^er. 
Office  of  Technology  and  Pobcy 
Analysis,  Biseaa  ef  Export 
AdniiaiatfstimyDepartewntof 
Commerce,  PXX  Bex  273v  Washington, 
DC  20044. 


row  wiHTWPt  iMPonamTWM  cowracr; 
Robert  Anstead  Office  of  Tedmaiegy 
and  PoBcy  Aaafysis,  Bureaa  of  Export 
AdmiBistcation^  TeteptesK:  (202)  377i- 
1641. 
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Backgrauod 

Although  the  Export  Administration 
Act  (EAA)  expired  on  September  sa 
199a  the  President  invoked  the 
International  Emergency  Economic 
Powers  Act  and  continued  in  effect  to 
the  extent  permitted  by  law,  the 
authority  provided  by  the  EAA  and  the 
Export  Administration  Regulations 
(EAR)  in  Executive  Order  12730  of 
September  dO,  ig9a 

The  Bureau  of  Export  Administration 
(BXA)  maintains  the  Commodity  Control 
List  (CCL).  which  identifies  those  items 
subject  to  Department  of  Commerce 
export  controls.  With  limited 
exceptions,  BXA  may  not  maintain 
national  security  export  controls  on 
items  for  which  a  positive  determination 
has  been  made  under  section  5(f)  of  the 
E^qwrt  Administration  Act  of  1979,  as 
amended  (EAA).  and  section  791  of  the 
Export  Administration  Regulations 
(EAR). 

On  August  la  1990  (55  PR  32654),  the 
Commerce  Department  published  a 
Federal  Register  notice  stating  that  the 
Acting  Under  Secretary  for  Export 
Administration  had  made  a  positive 
determination  of  foreign  availability 
under  section  5(0  of  the  EAA  for  certain 
dynamic  random  access  memories 
(DRAMs)  controlled  under  paragraph 
(a)(5)(iv)  of  ECCN 15MA  in  the  CCL 
This  interim  rule  implements  the 
positive  determination  of  foreign 
availability  by  removing  national 
security  based  validated  licensing 
requirements  for  exports  to  all 
destinations  of  DRAMs  that  are 
controlled  under  paragraph  (aK5)(iv)(B) 
of  ECCN  1564A  and  that  have  aU  of  the 
following  characteristics: 

(1)  A  maximum  access  time  greater 
than  or  equal  to  00  nanoseconds; 

(2)  Rated  for  operation  at  an  ambient 
temperature  not  less  than  253  K  (-20*C) 
or  not  greater  than  348  K  (+7rC);  and 

(3)  Not  designed  or  rated  as  radiation 
hardened 

Effective  December  28, 199a  the 
Coordinating  Committee  for  Multilateral 
Export  Controls  (COCOM)  removed 
export  controls  on  DRAMs  having  all  of 
the  characteristics  described  above. 

A  validated  license  continues  to  be 
required  for  national  security  reasons 
for  exports  to  all  destinations,  except 
Canada,  of  DRAMs  controUed  by 
paragraph  (a)(5)(iv)(B)  of  ECCN  1564A 
that  do  not  have  all  of  the  technical 
characteristics  described  above. 

Foreign  policy  based  validated 
licensing  requirements  on  DRAMs 
controlled  by  paragraph  (a)(5)(iv)(B)  of 
ECCN  1S64A.  including  those  DRAMs 
covered  by  the  finding  of  foreign 
availability,  remain  in  effect.  Therefore. 


a  validated  licensing  requirement 
continues  to  apply  to  9xpott»ot  these 
DRAMs  to  Country  Groups  S  and  Z.  All 
other  foreign  policy  based  validated 
licensing  requirements  also  remain  in 
effect  (e-g..  military  or  police  entities  in 
the  Republic  of  South  Africa  as  required 
by  I  785.4(a)(2)  of  the  EAR). 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
&cecutive  Orders  12291  and  12861. 

2.  This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  This  collection  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  control  number  0694-0005. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportimity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  or  by  any  other  law,  imder  sections 
603(a)  and  e04(a]  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  e03(a)  and 
e04(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act  5  U.S.C 
553,  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  affairs  function.  This  rule  does 
not  impose  a  new  control.  No  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department  encourages 
interested  persons  who  wish  to 
comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fiillest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  March  14. 1991.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 


other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments  and 
will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  will  be  available 
for  public  review  and  copying. 
Commimications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

llie  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  room  4525, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20230.  Records  in  tfiis 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  part  4  of  title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Margaret  Comejo,  Biueau  of  Expert 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-5653. 

List  of  Subjects  in  15  GFR  Part  799 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  799  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  is  amended  as  follows: 

PART  79»-(AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  799  is  revised  to  read  as  follows: 

Authority:  Pub.  L  96-72. 93  Stat.  503  {50 
U.S.C.  app.  2401  etseq.],  at .  niendcd:  E.O. 
12532  of  September  9. 1985  (50  FR  36861. 
September  la  1985)  as  affected  by  notice  of 
September  4, 1988  (51  FR  31925,  September  8, 
1966):  Pub.  L  99-«40  of  October  2. 1966  (22 
U.S.C.  5001  etseq.);  and  E.0. 12571  of 
October  27. 1966  (51  FR  39505.  October  29. 
1986);  Pub.  L  95-223,  91  Stat  1628  (50  U.S.C 
ITin  et  Beq.y.  E.0. 12730  of  September  3a  1990 
(55  FR  40373.  October  2. 1990). 

Supptamsnt  Na  1  to  i  799.1    [Amended] 

2.  In  Supplement  No.  1  to  9  799.1  (the 
Conunodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1564A  is  amended 
in  the  List  of  Equipment  by  revising 
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paragraph  (aKS)(iv)(B)  to  read  as 
follows: 

1S64A   fcilagralad  dreutta,  IndudhiQ 
packagaa  ttierefor,  **a8sainbllaa''( 
"modulaa",  and  "aubctrataa". 


LM  of  Etfuipmant  ContraNad  by.ECCN 
1S64A 


(a)  *  •  • 

(5)  •  •  * 

(iv)  •  •  * 

(B)  256  Kbits  per  package  if  they  have 
a  maximum  access  time  of  less  than  80 
ns  (for  devices  with  an  operating 
temperature  range  that  is  not  below  253 
K  (-20*  q  or  above  348  K  (+75*  C).  a 
maximum  access  time  of  less  than  60 
ns): 
•       •       •     '  *       *     ' 

Dated:  February  4, 1991. 
James  M.  LeMunyon 
Deputy  Asaistaat  Seci-etary  for  Export 
Administration. 

[FR  Doc.  91-3286  Filed  2-11-01;  &45  am] 
BNUMa  COM  SS1»4IT-«I       ■ 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  619 

Program  for  Qualifying  DOD  Freight 
Motor  Carriers 

AOENCV:  Department  of  the  Army,  DOD. 
ACTION:  Amendment  to  final  rule. 

summary:  This  amends  final  rule,  32 
CFR  part  619.  by  adding  "or  listed  in  the 
Fiscal  Service  Treasury  Department 
Cinnilar  570,  listing  of  surety 
companies"  to  §  619.4  (a)  and  (b). 
This  addition  is  necessary  so  that  there 
is  no  doubt  as  to  who  is  a  surety 
company. 

EFFECnvc  DATE:  February  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Rose  Sharpe  or  Mr.  Rick  Wirtz. 
Headquarters,  Military  Traffic 
Management  Command,  ATTN:  MTIN. 
5611  Columbia  Pike,  Falls  Church,  VA 
22041-5050,  (703)  756-1356. 
SUPPLEMENTARY  INFORMATION: 
Information  contained  in  this  rule  was 
previously  published  in  the  Federal 
Register,  53  FR  17970,  54  FR  27667,  and 
55  FR  7361.  HQMTMC  has  received 
Office  of  Management  and  Budget 
(OMB)  approval  to  proceed  with  the 
new  DOD  Freight  Motor  Ccurier 
Qualification  Program.  Carriers  without 
rates  on  file  as  of  the  effective  date  of 
this  rule  will  have  to  qualify  prior  to 
MTMC's  acceptance  of  their  service 


offers.  Carriers  with  rates  on  file  as  of 
the  effective  date  of  this  rule  will  be 
required  to  submit  qualification  data 
when  requested  by  MTMC  All  carriers 
will  be  required  to  meet  the  qualification 
standards  within  2  years  of  the 
implementation  of  this  program. 

Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  the  Army  has  classified  this 
action  as  non-major.  The  effect  of  the 
final  rule  on  the  economy  will  be  less 
than  $100  million. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Secretary  of  the  Army  has  certified 
that  this  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  final  rule  has  been  approved  by 
the  Office  of  Management  and  Budget  as 
required  under  the  requirements  of  the 
Paperwork  Reduction  Act  of  1080  (44 
U.S.C.  3507) 

List  of  Subjects  in  32  CFR  Part  619 

Shipping,  motor  vehicle,  safety,  trucks, 
common  carriers,  freight 

Accordingly,  32  CFR  part  619  is 
amended  as  follows: 

PART  619— PROGRAM  FOR 
QUAUFYINQ  DOD  FREIGHT  MOTOR 
CARRIERS 

1.  The  authority  for  part  619  continues 
to  read  as  follows: 

AutiMcity:  49  U.S.C.  1801-1S13, 2503, 2505, 
and  2509. 

2.  Section  619.4  is  revised  to  read  as 
follows: 

S  619.4    Insurance    public  llat>IHty  and 
cargo. 

(a)  Public  Liability.  Motor  carriers 
will  submit  proof  of  their  public  liability 
insurance  to  MTMC  on  a  certificate  of 
insurance  form  issued  by  the  insurance 
company.  Expiration  dates  will  not  be 
reflected  on  the  certificate,  the  policy 
must  be  continuous  imtll  cancelled. 
However,  the  deductible  portion  will  be 
shown  on  the  certificate.  The  insurance 
underwriter  must  have  a  policyholder's 
rating  of  "C"  or  better  in  Best's 
Insiu-ance  Guide,  or  be  listed  in  the 
Fiscal  Service  Treasury  Department 
Circxdar  570,  listing  of  surety  companies. 
The  certificate  holder  block  of  the  form 
will  indicate  that  HQMTMC,  5611 
Columbia  Pike,  Falls  Church,  Virginia 
22041-5050.  ATTN:  MT-INFF.  will  be 


notified,  in  writing.  30  dajrs  in  advance 
of  any  change  or  cancellation.  Self- 
Insurance  «vill  not  be  accepted.  The 
public  liability  requirements  are 
specified  by  48  CFR  367.9  and  are 
summarized  as  follows  based  on  the 
commodities  transported: 

(1)  Property  (nonhazardoua).>.....-~-...t7iX),000 

(2)  Oil;  Itazardoua  waste,  materials  and 

sulMtances  not  in  buU(._..>. $1,000,000 

(b)  Cargo.  Motor  carriers  will  be 
required  to  have  their  insurance 
company  provide  proof  of  cargo 
insurance  to  MTMC  on  a  certificate  of 
insurance  form.  Expiration  dates  will 
not  be  reflected  on  the  certificate;  the 
policy  must  be  continuous  until 
cancelled.  However,  the  deductible 
portion  will  be  shown  on  the  certificate. 
The  insurance  imderwriter  must  have  a 
policyholder's  rating  of  "C  or  better  in 
Best's  Insurance  Guide,  or  be  listed  in 
the  Fiscal  Service  Treasury  Department 
Circular  570,  listing  of  surety  companies. 
The  certificate  holder  block  of  the  form 
will  indicate  that  HQMTMC,  5611 
Columbia  Pike.  Falls  Church,  Virginia 
22041-505a  ATTN:  MT-INFF,  will  be 
notified,  in  writing,  30  days  in  advance 
of  any  change  or  cancellation.  DOD's 
minimum  cargo  insurance  requirements 
are  $150,000  for  loss  and  damage  of 
Government  freight  and/or  $20,000  per 
vehicle  transported  (e.g.,  automobile 
transporters  or  vehicles  in  haulaway 
service)  in  the  form  of  certificate(s)  of 
insurance.  Self-insurance  will  not  be 
accepted. 
KMtnedi  I*  Denton, 

Alternate  Army  Federal  Register  Liaison 
Officer. 

[FR  Doc.  91-3114  Filed  2-11-91;  8:45  am]  ' 
aajjNO  cow  S7i»-«s-ii 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1256 

RIN309S-AA33 

NARA  Fee  Schedule;  Correction 

agency:  National  Archives  and  Records 

Administration. 

action:  Final  rule:  correction. 

summary:  NARA  is  correcting  errors  in 
the  fees  for  black  and  white  copy 
negatives  listed  in  the  final  rule 
published  in  the  Federal  Register  on 
January  31. 1991  (56  FR  3776).  These  fees 
appear  in  36  CFR  1258.12(b)(1). 
effective  date:  March  1, 1991. 
FOR  further  information  CONTACT: 
Mary  Ann  Palmos  or  Nancy  Allard  at 
202-523-3214  (FTS  623-3214). 
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PART  12S»-fEE8 

On  page  3777  In  th«  first  column, 
paragraph  (b)(1)  of  1 125&12  is  correctly 
revised  to  read  as  follows: 


f128i.12    Fm 


(1)  Copy  negatives  (blade  and  white): 
4  in.  by  5  in.:  $4.75 
•  in.  by  10  in.:  $10.50 


Dated  Pebriary  8, 1901. 
|ataiA.Cautaiica. 
FoderaJ  Register  LiaJMon  Officer. 
[FR  Doc  nSiX  FUad  »-ll-ei:  6:4S  am] 
\cocmT%n-ei-m 


ENVmONMENTAL  PROTECTION 
AQENCY 


40CPRPW152 


1 


■na  riunwigaiiofi  Of 
"iipwNMiitatlon  PImm;  State  of 


r  Environmental  Protection 
Agency  (EPA). 

:nnalrule. 


r.  This  rulemaking  takes  final 
action  to  approve  a  revision  to  the 
Missoori  State  Implementation  Plan 
(SIP).  This  revision  requires  gasoline 
delivery  vessels  in  the  Kansas  Qty  and 
St  Lous  ozone  nonattainment  areas  be 
tested  for  leaks  on  an  annual  basis.  Hiis 
action  will  ensure  progress  toward 
improved  air  quality  in  the  Kansas  City 
and  SL  Louis,  Missouri,  areas. 
WPtCllMt  BATC  This  action  will 
become  effective  on  April  15. 1991, 
unless  notice  is  received  by  March  14. 
1991.  that  someone  wishes  to  submit 
adverse  or  critical  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  die  Fadatal 
Ragistsr. 

anniwiMi.  Copies  of  die  documents 
relevant  to  this  action  are  available  for 
public  inspvction  during  normal 
business  houn  at 

Environmental  Protection  Agency, 
Region  VH.  Air  Branch.  728  Minnesota 
Avenue.  Kansas  Qty.  Kansas  06101 

Missouri  Department  of  Natural 
Resouroea,  Air  PoUuUon  Control 
Program.  JefiBisan  State  Office 
Building.  a05  leffecson  Street, 
lefferson  City.  Missouri  85101 

Public  Information  Reference  Unit. 
Environniental  I¥otection  Agency,  401 
M  Street  5W..  Washii^iton.  DC  2040a 


TON  RWTMn  mraNMATION  OONTACi: 

Carol  Le Valley  at  (913)  551-7610  (PTS 
278-7610). 

WUffiMMmirAKf  MffONMATION:  On  May 
14.  lOOa  amendments  to  rule  10  GSR  10- 
2.280  and  10  CSR  1O-6.220  both  titled 
"Control  of  Petroleum  Liquid  Storage, 
Loading  and  Transfer"  were  published 
in  the  Missouri  Register.  The 
amendments  were  adopted  after  proper 
notice  and  public  hearing  and  became 
efiiective  on  May  24. 199a  The  state 
submitted  these  rule  actions  in 
compliance  with  Section  172(b)(2)  and 
section  110  of  the  Clean  Air  Act 

These  amendments  require  gasoline 
delivery  vessels  operating  in  £e  Kansas 
City  and  St  Louis  ozone  nonattainment 
areas  to  be  leak  tested  on  an  annual 
basis.  The  testing  must  occur  between 
April  1  and  July  1  of  each  year  and.  upon 
successful  completion  of  the  test  a 
certification  sticker  is  affixed  to  the 
vehicle.  If  a  delivery  vessel  has  passed 
an  equivalent  test  in  another  state,  the 
requirements  will  have  been  satisfied  in 
the  state  of  Missouri.  The  test 
requirements  for  pressurization  and 
evacuation  are  consistent  with  the 
applicable  Control  Techniques 
Guideline  document  "Leaks  from 
Gasoline  Tank  Tracks  and  Vapor 
Collection  System"  (EPA-45o/2-78-051). 
Testing  methods  meet  requirements 
specified  in  40  CFR  part  80,  appendix  A, 
EPA  Reference  MedKxl  27. 
"Determination  of  Vapor  Tightness  of 
Gasoline  Delivery  Tank  using  Pressure- 
Vacuum  Test" 

The  state  also  deleted  an  exemption 
in  rule  10  CSR  10-2.260  which  exempts 
gasoline  transfer  at  service  stations  from 
the  submerged  fill  and  vapor  recovery 
requirements  if  the  vessel  was  loaded 
outside  the  nonattainment  area.  Now 
the  transfer  of  gasoline  will  be  based  on 
the  capacity  of  the  storage  tank  rather 
than  where  the  gasoline  loading  facility 
is  located. 

EPAActioo 

EPA  takes  final  action  to  approve  the 
state's  July  19, 199a  submittal  as  a 
revision  to  the  Missouri  SIP. 

EPA  is  publishing  diis  action  widiout 
prior  proposal  because  the  Agency 
views  tfaiis  as  a  noncontroversial 
amendment  and  anticipetes  no  adverse 
comments.  This  action  will  be  effective 
April  15. 1991  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted 

If  such  notice  is  received,  diis  action 
Will  be  withdrawn  before  the  effective 
dite  by  publishing  two  subsequent 
notices.  One  notice  will  wididraw  the 
final  action  and  another  will  be^  a 
new  ndenaaldng  by  announcing  a 


proposal  of  the  action  and  establishing  a 
comment  period. 

Nothing  in  this  action  should  be 
constraed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  fiiture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
conridered  separately  in  light  of  specific 
technical  economic  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  In  the  Federal  Register  on 
January  19. 1980  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Tables 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  yeara. 

Under  5  U.S.C  605(b),  I  certify  diet 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  48  FR  8709). 

Under  section  307(b)(1)  of  die  Act  as 
amended,  petitions  for  Judicial  review  of 
this  action  must  be  filed  in  the  U.S. 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  15. 1991.  This  action  may 
not  be  challenged  later  in  proceedings  tp 
enforce  its  requirements.  (See  section 
307(b)(2).) 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally  approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enacted  oA 
November  15, 1990.  The  Agency  has 
determined  that  this  action  coidorms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment 

List  of  Subjects  In  40  CFR  Part  SZ 

Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Ozone. 

Note.  Incorporation  by  refsrence  of  tin 
State  la^leoifBatatiaa  Man  for  tlie  stats  of 
Missouri  was  approved  by  tiw  Director  of  tlie 
Federal  RegUtar  on  July  1. 1982. 

Dated  October  28, 198a 
MoerisKay. 
Regional  Administrator. 

PART52-(A1IENDED] 

40  CFR  part  52  is  amended  as  follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AudMrttr  42  U.S.C  7401-7842. 

SubpwtAA    Mlioourt 

2.  Section  52.ua0  is  amended  by  : 
addiog  parafrajA  (c)(73)  to  reed  as 
follows: 


.f^'-C.  •■  ■ 
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f  S2.1320   MeniHIcatloii  of  Han 

(c)*«« 

(73)  A  rule  revision  to  establish 
gasoline  tank  track  certification 
requirements  in  ozone  nonattainment  : 
areas  was  submitted  by  the  Department 
of  Natural  Resources  on  July  17,  loga 

(i)  Incorporation  by  reference.  (A) 
Revision  to  rule  10  CSR  10-2.260  and  10 
CSR  10-8.220  bodi  tided  "Control  of 
Petroleum  Liquid  Storage.  Loading,  and 
Transfer"  effective  May  24.  lOga 
(PR  Doo.  81-3319  Filed  2-11-01;  8>«S  am) 


40  CFR  Parts  62  and  81 

(Fm.r88S6-0] 

Approvwana  rroinuiOMion  of  ait 
QiMltty  hnptemontation  Plana; 
Oklahoma;  State  Plan  for  Particulate 
Matter  (PMio)  Group  II  and  III  AroM 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 

action:  Direct  final  rule. 

•UMMAirv:  Today's  notice  approves  the 
Oklahoma  State  Implementation  Plan 
(SIP)  revisions  for  PMio.  The  State 
adopted  these  plan  revisions  in  response 
to  EPA's  July  1. 1987,  rulemaldng  diet 
established  a  national  ambient  air 
quality  standard  (NAAQS)  for 
particulate  matter  as  PMio.  Under  the 
terms  of  die  rule  (52  FR  24872), 
Oklahoma  revised  its  existing 
regulations  for  prevention  of  significant 
deterioration  (PSD)  and  new  source 
review  (NSR)  to  reflect  the  new 
NAAQS.  The  state  also  added 
appropriate  definitions  and  amended  its 
emergency  episode  plan.  In  addition  die 
State  has  developed  a  committal  SIP  for 
the  one  Group  II  area,  Lawton. 
Oklahoma. 

CFncmn  datc  This  action  will 
become  effective  on  April  15, 1991 
unless  notice  is  received  by  March  14. 
1991  that  someone  wishes  to  submit 
advene  or  critical  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  die  Federal 
Re^ster. 


:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  R  Diggs.  Chief,  Planning 
Section  of  the  EPA  Region  6,  Air 
Programs  Branch  (address  below). 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business  houn 
at  die  following  locetions: 
U.S.  Environmental  Protection  Agency. 
Region  6,  Air  Programs  Branch.  1445 


Ross  Avenue  (OT-AP),  Dallas.  TX 
75202-2733 
Public  Infcmnation  Reference  Unit 
Environmental  Protecticm  Agency,  401 
M  Street  SW.,  Washington.  DC  20480 
Oklahoma  State  Department  of  Health, 
Air  Quality  Service,  1000  Northeast 
Tendi  Street  P.O.  Box  53551, 
Oklahoma  Qty.  Oklahoma  73152 
Anyone  wishing  to  visit  these  offices 
should  contact  the  person  named  below 
to  schedule  an  appointment 
ran  niNTiHR  infohiiatiow  contact: 
Gregg  Gudirie,  (214)  655-7214.  or  (FTS) 
255-7214. 


Background 

On  July  1, 1087,  EPA  adopted  a  new 
NAAQS  for  particulate  matter. 
Previously.  EPA  used  "total  suspended 
particulates"  (TSP)  as  the  indicator  for 
ambient  particulate  matter 
concentrations.  The  new  standard  uses 
a  measurement  of  particulate  matter 
commonly  known  as  PMit.  PMtt  is 
defined  as  finely  divided  solid  or  liquid 
material,  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  ten 
micrometers,  emitted  to  the  ambient  air 
as  measured  by  an  applicable  reference 
method.  Based  upon  existing  TSP 
monitoring  data,  each  area  within  a 
State  was  assigned  a  probability  of 
exceeding  the  new  standard.  The  area 
least  likely  to  have  exceedances  ot  the 
PMi»  NAAQS  are  classified  as  Group  III 
areas  and  only  require  revisions  to  the 
State  particulate  matter  and  related 
regulations  in  their  SIPs.  Areas 
identified  as  having  a  probability 
between  20  and  95  percent  of  exceeding 
the  new  standard  are  classified  as 
Group  n.  Those  areas  above  95  percent 
probability  are  classified  as  Group  L 

Those  States  identified  as  having 
Group  n  areas  are  required  to  submit 
SIPs  for  these  areas  within  nine  months 
of  NAAQS  promulgation,  but  these  SIPs 
need  not  contain  full  control  strategies 
and  demonstrations  of  attainment  and 
maintenance.  Instead,  State's  may 
submit  a  "Committal  SIP"  diet 
supplements  the  existing  SEP  with 
enforceable  commitments  to:  (a)  Gather 
ambient  FMio  deta,  at  least  to  an  extent 
consistent  with  mtfitmnin  EPA 
requirements  and  guidance;  (b)  Analyze 
and  verify  die  ambient  data  and  report 
24-hour  PMio  NAAQS  exceedances  to 
the  Regional  Office  within  45  days  of 
each  exceedance:  (c)  When  an 
appropriate  number  of  verifiable  24-hour 
NAAQS  exceedances  become  evailable 
or  when  an  annual  arithmetic  mean 
above  the  level  of  the  annual  PMm 
NAAQS  becomes  available, 
admowledge  diet  a  ncmattainment 


problem  exists  and  immedietely  notify 
die  Regional  Office;  (d)  Widiin  30  deys 
of  the  notification  referred  to  in  (c) 
above,  or  within  37  mondis  of  NAAQS 
promulgation,  whichever  comes  fint 
determine  whether  the  measures  in  the 
existing  SIP  will  assure  timefy 
attainment  and  maintenance  of  the 
primary  TMm  standard,  and  immediatefy 
notify  die  R^onal  Office;  end  (e) 
Within  six  months  of  the  nonattainment 
notffication  referred  to  in  (c)  above, 
adopt  and  submit  to  EPA  a  FMi*  control 
strategy  that  assures  attainment  as 
expeditiously  as  practicable  but  no  later 
dian  diree  yeen  from  approval  of  die 
committal  SIP.  Oklahoma  contains  one 
Grotq)  n  area  and  the  remainder  of  the 
State  is  classified  as  Group  ID. 

On  August  22, 1988,  the  Governor  of 
Oklahoma  submitted  die  State's  FMm 
revisions.  The  submittal  included  a 
committal  SIP  for  the  Group  n  area,  and 
revisions  to  the  Oklahoma  Air  PoUutioa 
Control  Regulations  (OAPCR)  for  (a) 
State  air  qwalify  standards;  (b)  die  PSD/ 
NSR  program;  (c)  appropriate  new 
definitions;  and  (d)  its  emergency 
episode  plan  to  conqily  with  the 
requirements  of  the  Jufy  1. 1987,  Federal 
Register  tiotice  for  FMm. 

The  08DH  has  adopted  diese 
revisions'  through  the  Air  Quality 
Council  and  die  State  Board  of  Health. 

Oklahoma's  Group  n  Area 

In  die  July  1 1987,  notice,  EPA 
identified  Comanche  Counfy,  Oklahoma 
as  a  Gnxtp  U  area.  Comandte  County  is 
located  in  the  southwestern  potion  of 
the  State  and  contains  the  dfy  of 
Lewton.  The  monitor  that  tri^ered  the 
Group  n  classification  for  Comanche 
County  is  located  hi  Lawton  at  the  dty 
fairgrounds.  The  July  notice  also  gave 
States  the  option  to  reexamine  their 
areas  and  determine  appropriate 
boundaries  that  more  accurately  depict 
die  problem  area.  The.OSW  met  with 
dty  and  counfy  offidals  and  based  on 
the  monitoring  data,  location  of  the 
monitor,  location  of  the  emissions,  and 
wind  direction,  determined  that  the 
potential  exceedances  of  the  standard 
would  be  limited  to  the  dfy  of  Lawrton 
itself.  Therefore,  die  OSDH  has 
requested  the  boundaries  of  the  Goup  D 
area  be  redefined  to  the  Lawton  dfy 
Umits.  EPA  agrees  widi  the  procedures 
used  and  final  decisions  in  defining  the 
boundary  of  this  Group  II  area. 

State  Commitments 

As  required  by  EPA's  July  1. 1987, 
notice,  the  State  has  develc^ied  a 
committal  SIP  for  the  dfy  of  Lawton. 
Tlie  OSDH  committed  to  carry  out  all  of 
the  Grotqi  D  requirements  outlined 


/  Vol  56.  No.  29  /  Tuesday.  Febniary  12,  1991  /  Rules  and  Regulations 


eariier  in  tlds  notfca.  In  sununary.  the 
SIP  oatUned  tha  Stata's  nonitoriog  plan 
for  the  dtjr  and  oMniniHad  tha  State  to 
develop  a  control  strategy  for  tha  area  if 
excaedancas  of  the  new  PMm  NAAQS 
are  measured.  EPA  is  approving  the 
State's  Group  II  committal  SIP  for  die 
Lawtooarea. 

Amfaieiit  Air  Quality  Standards  and 


The  State  revised  OAPCR  V2 
•tlklahnma  Air  Quality  SUndards  and 
Increments"  to  adopt  die  new  primary 
and  secondary  ambient  air  quality 
standards  for  PMm  u  promulgated  by 
EPA.  The  State  did  not  revise  die  PSO 
increaoents  for  particulate  matter  found 
in  Table  1.2(2)  of  OAPCR  1.2  since  EPA 
has  not  finaliied  an  increment  for  PMi«. 
Therefore  the  PSD  increments  will 
continue  to  be  soeasured  by  the  TSP 
indicator.  The  State's  standards  are 
identical  to  the  Federal  standards  and 
therefore,  EPA  is  approving  the 
revisions  to  OAPCR  1.2. 

OeflnlttoM 

The  OSDH  revised  OAPCR  1.1 
(Defining  Terms  Used  in  OAPCRs)  by 
adding  definitions  for  TMi*".  TMi* 
Emissions'*  and  Tarticulate  Matter 
Emissions'*.  Ilw  State's  existing 
definitions  of  "particulate  matter"  and 
"total  suspended  particulates"  were 
revised  to  closely  foHow  the  Federal 
definitions.  These  definitions  are 
essentially  identical  to  the  Federal 
definitions.  EPAbapprovtaig  the 
dianges  to  OAPCR  1.1. 

New  Soufoe  Review 

The  080H  implement*  its  NSR 
program  througlh  OAPCR  1.4.  the  State's 
permitting  regulation,  specifically 
sectloa  1.4.5  (Maior  Source*— 
Nonattalnment  areas).  The  OSDH  hes 
revised  OAPCR  14.S  to  comply  with  the 
new  Federal  provisions  for  FMw.  The 
State  revised  the  significance  level  for 
particulate  matter  from  25  tons  per  year 
(TPY)  to  IS  TPY  of  PMm  emissions.  The 
State  abo  tavised  die  source 
applicability  detanninatlon.  section 
1.4J(c)(l|(C).  to  more  doeely  follow  die 
Federal  language  found  at  40  CFR 
51.165(b).  EPA  is  approving  die  changes 
to  OAPCR  1.4.5. 

Pievaatioo  of  Significant  Oeteiiocadoo 

The  OSDH  alao  implements  its  PSO 
program  dvon^  OAPCR  U4. 
specifically  section  1.4.4  (Major 
Sources    Prevention  of  Significant 
Deterioration  Requirements  for 
Attainment  Aveaa).  The  State  revised  its 
definittoo  of  significant  by  specifying 
two  leveb  of  significance  for  particulate 
matter.  25  TPY  of  particulate  matter 


emissions  and  15  TPY  of  PMm 
emissions.  The  State  also  chose  to 
amend  its  review,  applicability  and 
exeoiptions  section.  1.4.4(d).  by 
adjusting  the  de  minimus  levels  and 
adding  criteria  for  exempting  certain 
PMm  preconstruction  monitoring.  The 
State's  revisions  are  consistent  with 
Federal  requirements  of  the  July  1, 1967, 
notice.  EPA  is  approving  the  revisions  to 
OAPCR  1.4.4. 

Emergency  Episode  Plan 

Chapter  six  of  die  Oklahoma  SIP 
contains  the  State's  emergency  episode 
plan.  OSDH  revised  the  alert  warning, 
and  emergency  levels  for  emergency 
episodes  involving  PMm  concentrations 
to  match  the  Federal  guidelines.  These 
revisions  were  approved  by  the  Air 
Quality  Council  on  September  6, 1988. 
and  submitted  to  Region  6  on  November 
4, 1988,  for  approval  EPA  has  reviewed 
the  changes  and  is  approving  the 
revisions  to  Chapter  six. 

Existing  Pactfoilato  Matter  Reguladons 

Because  Oklahoma  applies  its 
particulate  air  quality  regulations 
statewide,  the  EPA  is  satisfied  that  the 
Stale's  existing  particulate  matter 
control  regulations  will  Insure 
maintenance  of  the  PMm  NAAQS.  These 
regulations  are;  1.4  (Air  Resowces 
Management:  Permits  Required).  2.1 
(Prohibition  of  Open  Burning).  2.4 
(Pertaining  to  die  Control  of  die 
Emission  of  Particulate  Matter  from 
Fuel-Burning  Equipment),  rs  (Pertaining 
to  the  Control  o^  die  Emission  of 
Particulate  Matter  from  Wood-Waste 
Burning  Equipment),  3.1  (Pertaining  to 
the  Control  of  Smdce,  Visible  Emissions 
and  Particulate).  3.2  (Pertaining  to  the 
Control  of  the  Emission  of  Particulate 
Matter  from  Industrial  and  Other 
Processes  and  Operations).  3.3  (Control 
of  Fugitive  Dust).  All  of  the  sbove 
mentioned  regulations  have  received 
EPA  approval  in  the  past  The  approval 
date  and  Federal  Reristar  citation  are 
given  in  the  technical  support  document 
associated  with  this  notice.  EPA  is  not 
reapproving  these  regulations  in  this 
notice. 

TSP  Nooattaiuaent  Redesignadoa 
Request 

The  OSDH  has  also  requested  that  all 
TSP  nonattainment  areas  writhin  the 
State  be  redesignated  to  atteinment 
statua.  EPA  has  lafomad  the  State  that 
these  areas  cannot  be  redesignated  to 
attaimaeBt  far  TSP  wttkoot  three  years 
of  quality  aaaured  monitoring  data. 
However.  EPA  can  radesi^iate  these 
areas  to  "cannot  be  dassiftod"  since  the 
former  TSP  NAAQS  is  being  phased  out 
with  the  adoptioo  of  die  PMm  NAAQS. 


EPA  will  proceed  to  redesignate  these 
areas  to  "cannot  be  classified"  unless 
written  comments  are  received  that 
would  alter  this  dedston.  Theae  areas 
indude  portions  of  Tulsa  and  Mayes 
Counties.  EPA  is  approving  a 
redesignatioa  of  these  areas  to  "caiinot 
be  classified". 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  antidpates  no  adverse 
comments.  This  action  will  be  effective 
April  15. 1981  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  April  15, 
1991. 

Final  Action 

EPA  is  today  approving  the  Oklahoma 
Group  II  PMm  committal  SIP  for  Lawton 
and  the  attendant  OAPCRs  as  discussed 
in  this  notice  for  the  Croup  II  end  lU 
areas. 

The  Agency  has  reviewed  this  reqiiest 
for  revision  of  the  federally-approved 
State  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  Amendments  enacted  on 
November  15, 199a  The  Agency  has 
determined  that  thia  actioa  conforms 
with  those  requirements  irrespedive  of 
the  fad  that  the  submittal  preceded  the 
date  of  enactment 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U.S.C  605(b),  die 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impad  on  a  substantial 
number  of  small  entities.  (See  48  FR 
8709.) 

Under  S  U.S.C  e05(b),  die 
Administrator  certifies  diat  this  SIP 
revision  will  not  have  a  aignificant 
economic  impad  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

Tlds  action  has  been  classified  as  « 
Table  3  action  by  the  Regional 
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Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214^2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222]  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judidal  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  15, 1991.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2]]. 

list  of  Subjeds 

40  CFR  Part  81 

Air  pollution  control  National  parks. 
Wilderness  areas. 

40CFRPart52 

Air  pollution  control 
Intergovernmental  relations, 
Incorporation  by  reference,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7642 
NotK  Incorporatioa  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Oklahoma  was  approved  by  the  Director  of 
die  Federal  Register  on  July  1, 1982." 

Dated:  October  16, 190a 
|oeD.Wtokla, 
Acting  Regionai  Administrator. 


PART  52— [AMENDED] 

40  CFR  part  52,  subpart  LL,  is 
amended  as  follows: 


Subpart  LL-Oidahoina 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

2.  Section  52.1920  is  amended  by 
adding  paragraph  (c)(38)  to  read  as 
follows: 

{52.1920   IdentHlcattonofptan. 


(c)  •  •  * 

(38)  On  August  22. 1969.  die  Governor 
submitted  Oklahoma's  Committal  SIP 
for  the  Group  II  area  of  Lawton. 
Oklahoma.  In  addition,  the  submittal 
Included  die  State's  Group  UI  SIP  for  the 
remainder  of  the  State  and  amendments 
to  the  Oklahoma  Air  Pollution  Control 
Regulations  1.1. 1.2. 1.4.4,  and  1.4.5,  and 
amendmento  to  Chapter  6  "Emeigency 
Episode  Control  Plan  for  the  State  of 
Oklahoma". 

(i)  Incorporation  by  reference. 

(A)  Amendments  to  Oklahoma  Air 
Pollution  Control  Regulation  (OAPCR) 
1.1  "Defining  Terms  Used  hi  Oklahoma 
Air  Pollution  Control  Regulations" 
§  l.l(b)(97),  §  l.l(b)(98),  S  l.l(b)(99)  and 


i  l.l(b)(145).  as  adopted  Odober  11. 
1989,  by  the  Oklahoma  State  Board  of 
Healdi  and  effective  May  25, 199a 
Amendments  to  OAPCR  1.1, 
S  l.l(b)(127),  and  S  l.l(b)(128).  as 
adopted  March  23, 1969,  by  die 
Oklahoma  State  Board  of  Health  and 
efi^ective  Jtme  11. 1989. 

(B)  AmendmenU  to  OAPCR  1.2 
"Oklahoma  Air  Quality  Standards  and 
Increments"  Table  1.2(1).  as  adopted 
Januaiy  28, 1966,  by  the  Oklahoma  Stete 
Board  of  Health  and  effective  June  21, 
198& 

(C)  Amendmente  to  OAPCR  1.4.4 
"Major  Sources — Prevention  of 
Significant  Deterioration  (PSO) 
Requiremento  for  Attainment  Areas" 
8  1.4.4(bM22)(A].  1 1.4.4(dH4]. 

S  L4.4(d)(9),  i  1.4.4(d)(10),  1 1.4.4(d)(ll), 
and  §  1.4.4(d)(12),  as  adopted  March  23, 
1989.  by  die  Oklahoma  Stete  Board  of 
Health  and  effective  June  11. 1989. 

(D)  Amendmento  to  OAPCR  1.4.5. 
"Major  Sources — Nonattalnment  Areas" 
S  1.4.5(b)(18).  and  {  1.4.5(c)(1)(C),  as 
adopted  March  23, 1989,  by  the 
Oklahoma  State  Board  of  Health  and 
effective  June  11, 1969. 

3.  Section  52.1925  is  amended  by 
revising  the  tebla  to  read  as  follows: 


S  52.1925   AttabMnam 


Air  quality  control  feglon 


Cenkal  Oklahoma  Mrastale 
(except     OMahoma     and 

Otdilwim  OoiMfy 
Ctawsiand  County 


sUde   (aKoepl  Mayee  and 
Tulsa  CounUet). 

Mayas  Gouniy. 


Soultwasism  Otdahoraa  Mar- 
stale. 
North  Cwttral  OMahoma  Mrs- 


state. 
Northwestern  Oklahoma  Intra- 


Metropolitan  Fort  Smith  Mat- 

state. 
Shrsvaport-Tsmfcana     Tyler 


PoOutant 


Partlculals  matter 


d> 

a 
• 

d< 

e 
c 
e 
c 
b 
b 


Secondary 


SuHur 


Pfimsry 


Secondary 


C«tx>n 


Ozone 


PM-10 


a  July  1979. 

b.Alrquslty 

c  Air  qusStytswels 

a.  Dsoembsf  #1 

e.TY«se 


prasenUy  below  secondary  stsndards. 


No«e  2:  Sourees 
obfiQslsd  tocompty  w 


OfpiM 

tMS  43  FR  9027,  March  8. 1978). 

M  NMMtf  w  pfMoribsd  by  lh# 


ii  110teM2X>^  Prtor  to  M  1977  CiMn  Air  Ad 
m  Mil  om  it  40  CFR  S2.1029  09^1). 
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4.  Swtion  82.1KQ  Is  NviMd  to  iMd  u 
foUowK 


ff 


ofUr 


(>)  Regulatian  for  preventing 
i^iificant  deterioration  of  air  quality. 
The  Oklahoma  plan,  a«  tubodtted.  does 
not  apply  to  certain  Muroea  in  die  State. 
Therefore  die  proviaions  of  |  S2.21  (b) 
dmragb  (w)  are  hereby  incorporated  by 
refsrvice.  made  part  of  die  Oklahoma 
State  baplementedon  Plan  and  are 
applicable  to  the  foUowtog  major 
•tetiooary  sooroes  or  major 
modifications: 

(i)  Sources  permitted  by  EPA  prior  to 
spivoval  of  the  CMdahoma  PSD  program 
for  which  EPA  retaina  enfuoement 
authority. 

(ii)  Sources  proposing  to  locate  tm 
lands  over  which  Oklahoma  does  not 


have  Jurisdiction  under  the  Clean  Air 
Act  to  issue  PSD  permits. 

(b)  Hm  plan  revisions  submitted  by 
the  Governor  of  Oklahoma  on  August 
22, 1989,  as  adopted  on  March  23. 1989, 
by  the  Oklahoma  State  Board  of  Health 
and  effective  June  11. 1989.  amendmente 
to  OAPOR  1.4.4  "Major  Sources- 
Prevention  of  Significant  Deterioration 
{PSD)  Requiremente  for  Attainment 
Areas"  is  approved  as  meeting  the 
requiremente  of  Part  C  of  the  Clean  Air 
Act  for  preventing  significant 
deterioration  of  air  quality. 

B.  A  new  1 52.1934  is  added  to  read  as 
follows: 

I  S2.19S4   Prevention  of  air  poSutlon 


(a)  The  plan  originally  submitted  by 
the  Governor  of  Oklahoma  on  January 
28, 1972,  as  Chapter  six.  was  revised  for 
particulate  matter  and  submitted  for 

Oklahoma— TSP 


parallel  processing  by  the  foisode 
Control  Plan  for  the  Stete  of  Oklahoma" 
1 2.2  and  i  3.2  table  II  as  adopted 
September  6, 1988,  by  the  Oklahoma  Air 
Quality  Council  are  approved  as 
meeting  the  reqxiiremento  of  section  110 
of  the  Clean  Air  Act  and  40  CFR  part  51 
subpart  H. 

PART81-(AMENDED] 
40  CFR  part  81,  is  amended  as  follows: 

OkiahonMH-TSP 

1.  The  Authority  citation  for  part  81 
continues  to  read  as  follows: 

Aulhatlly:  42  U.S.a  7401-7642. 

2.  Section  81.337  is  amended  by 
revising  the  "C^ahoma-TSP"  teble  to 
read  as  follows: 

181.337    Oklahoma. 


DiHgniHd  area 

DoMnotmMt 
prinMiy  MandMdt 

DoM  not  n)M( 
swondvy 

CwnoliM 

GiaMNM 

BMwSMfi 
nnonii  ■wnibub 

totaMi                                           

X 

»oateo9 , ,  , 

X 

*o«ii«*                                           

X 

AOmiM 

X 

AQCRISSc 

Ti^.nni«iy 

X 
X 
X 

MMIam  fl«  lAategM  nnaMy 

RBrilma  irf  lAiyM  Caumy 

n—lwi»  a«  Aom                   

X 

Aflr»i«7 

X 

AOrt*  1M 

X 

AQCRISS: 

tartDm  af  OBflmek^  ruf^ti^       

X 

RMHlntaraf  AOTR 

X 

(PR  Do&  n-3317  Filed  3-11-91:  &45  amj 


40CFIIPwt271 
(niU«80«-«) 

uvof^HS  rwim  AUUHNiunon  of 
ItavWoiw  to  State  Hanrdoin  WMI* 


;  Bavironme&tal  Protection 
Ag    'v. 

ACTimc  fanmedtete  final  rule. 


r.  Georgia  has  applied  for  final 
authwization  for  reviaiona  to  ite 
hazardoua  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Georgte's  application  and  haa  made  a 
decision,  subject  to  public  review  and 
comment,  that  Georgte's  hazardous  , 
waste  ptogfum  revisions  satisfy  all  of 


the  requiremente  necessary  to  qualify 
for  final  authorization.  Thus,  EPA 
intends  to  approve  Georgia's  hazardous 
waste  program  revteions.  Georgia's 
application  for  program  revisions  is 
available  for  public  review  and 
commenL 

OATit:  Final  authorization  for  Georgia's 
program  revisions  shall  be  effective 
April  15, 1991,  unless  EPA  publishes  a 
prior  Federal  Ragister  action 
withdrawing  this  immediate  final  rule. 
All  commente  on  Georgia's  program 
revision  application  must  be  received  by 
the  close  of  business  March  14, 1991. 


I  Copies  of  Georgia's 
program  revision  application  are 
available  during  8  a jn.— 4  pan.  at  the 
following  addresses  for  inspectton  and 
copying:  Georgia  Department  of  Natural 
Resources,  Land  Protection  Branch, 
room  1154, 206  Butler  Street  SE.,  Floyd 
Towers  East,  Atlanta,  Georgia  80334; 
(404)  656-2833:  U.S.  EPA  Headquarters 
Ubrary,  PM  211A.  401 M  Street.  8W.. 


Washington,  DC  2046a  I%one:  (202)  382- 
5926;  U.S.  EPA  Region  IV,  Ubrary,  345 
Courtland  Street  NE^  Atlanta,  Georgte 
30365;  (404)  347-4216.  Written  commente 
should  be  sent  to  Narindar  Kumar  at  the 
address  listed  below. 

ran  RMITNni  WMMMATION  CONTACT: 

Narindar  Kumar.  Chief,  State  Programa 
Section.  Waste  Programs  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street  NE^  Atlante,  Georgia 
30365;  (404)  347-2234. 

A.  Background 

Stetes  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act"),  42  U AC 
e926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition. 
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as  an  ioterim  measure,  the  Hazardous 
and  Solid  Waste  Amendmente  of  1964 
(Pub.  L  98-«16.  November  8, 1984. 
hereinafter  "HSWA")  allows  Stetes  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requiremente 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requiremente. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  260- 
268  and  124  and  27a 

B.  Georgte 

Georgia  initiaUy  received  final 
authorization  for  its  base  RCRA 
program  effective  on  August  21, 1984. 
Georgia  received  authorization  for 


revteions  to  ite  program  on  September 
18, 1986.  (51  FR  31618),  September  28, 
198&  (53  FR  26383),  September  24, 1990, 
(55  FR  30000),  and  November  24, 1990, 
(55  FR  38997).  On  October  10. 1990, 
Georgia  submitted  a  program  revision 
application  for  additional  program 
approval.  Today,  Georgia  is  seeking 
approval  of  its  program  revisions  in 
accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Georgia's 
application  and  has  made  an  immediate 
final  decision  that  Georgia's  hazardous 
waste  program  satisfies  all  of  the 
requiremente  necessary  to  qualify  for 
final  authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
Georgia.  The  public  may  submit  written 
commente  on  EPA's  immediate  final 
decision  until  March  14, 1991.  Copies  of 
Georgia's  application  for  program 
revisions  are  available  for  inspection 
and  copying  at  the  locations  indicated  in 
the  "Addresses"  section  of  this  notice. 

Approval  of  Georgia's  program 
revision  shall  become  effective  April  15, 
1991,  unless  an  adverse  comment 


pertaining  to  the  Stete's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  wididrawal 
of  the  immediate  final  decision  or  (2)  a 
notice  conteining  a  response  to 
commente  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permite  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  Stete  is  applying  for 
authorization  and  whidi  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permite  under 
the  provisions  for  which  the  Stete  u 
being  authorized  on  the  effective  date  of 
thte  authorization. 

Georgia  is  today  seeking  authority  to 
administer  the  following  Federal 
requiremente  promulgated  on  July  1, 
1988— June  30, 1989  for  Non-HSWA 
Cluster  V. 


FodBfal  RdQuifofnsnt 

FRReferenoe 

rwaofm  rTomunnon 
OMa 

State  Authority 

Identification  and  Listinfl  of  Hazardous  Waste;  Treatability  Studies  Sample  Exemption 

53  FR  27290 

7/19/88 

391-3-1 1-.02(1) 
391-3-1 1-.07(1). 

Hazardoua  Waste  Management  System:  Standaixte  for  Hazardous  Waste  Storage  and 

S3  FR  34079 

S/2/88 

391-3-1 1-.02(1) 

Treatment  Tank  Systems. 

391-3-1 1-.10(1) 
391-3-11-10(2) 
391-3-1 1-.1 1(12). 

Identification  and  Usting  of  Hazardous  Waste;  and  Designation  Reportable  Ouantitiea. 

and  ItotMhattlrMi 

53  FR  35412 

9/13/88 

391-»-11-.07(1). 

Permit  Modifications  for  Hazardous  Waste  Management  Facilities .__ 

53  FR  37912 

9/28/88 

391-3-1 1-.1t(4)(c) 
391-3-1 1-.10(1) 
391-3-1 1-.10(2) 
391-3-1 1-.1 1(12) 
391-3-1 1-1 1(5K») 

.....■•..■. 

391-3-1 1-1 1(5)(b) 
391-3-1 1-1 1(8)(4 

" 

391-3-1 1-.11(7)W 

' 

391-3-1 1-.11(7K(3J 
391-3-1 1-.1 1(10). 

Statistical  Methods  tor  EvakMting  Qroundwaier  Monitoring  Data  from  Hazairtni*  Waste 
FarilitkM 

53  FR  39720 

10/11/88 

391-3-11-10(2). 

Pennit  ModWcations  for  Hazardous  Waste  Management  Facilities _ 

53  FR  416«9 

10/24/88 

391-3-1 1-.07(1). 

Identification  and  Usting  o(  Hazardous  Waste:  Removal  of  Iron  OeKtran  from  ttw  List  of 

53  FR  43879 

10/31/88 

391-3-11-^)7(1). 

Hazvdoua  Waste. 

Standards  for  Generators  of  Hazwdous  Wasta;  MMifast  Ranaimi 

53  FR  45089 
54FR615 

54  FR  4288 

11/8/88 

1/9/89 

1/30/89 

391-3-1 1-.08(1). 
391-3-1 1-1  lOKgJ. 
391-3-11-.1i(10). 

Hazardous  Waste  MiacetartooM  Units „ „ 

Amendments  to  Requirements  for  Hazardous  Waste  Incinerator  Penults 

Changes  to  Intaflm  Status  FadWies  tor  Hazardous  Waste  Management  Permits; 

54  ^R  9598 

3/7/89 

391-3-1 1-1 1(4)(f) 

' 

391-3-11-.11(3)(fl) 

' 

391-3-1  l-.IKIHa) 
391-3-1 1-.11(3)(b) 

" 

391-3-1 1-1 1(6)(b) 
381-3-1 1-1 1(7)«» 
391-3-11-.11(3)(e). 

MermcaOon  and  Listing  of  Hazardous  Waste:  Removal  of  Strontium  Sulfide  *om  the 

53  FR  43881 

10/31/88 

391-3-11 -.07(1). 

Ust  of  Hazardous  Waste. 

Georgia  is  not  authorized  to  operate 
the  Federal  program  on  Indian  Lands. 
This  authority  remains  with  EPA  unless 
provided  otherwise  in  a  future  statute  or 
regulation. 


CDedsion 

I  conclude  that  (Georgia's  application 
for  program  revteions  meete  all  of  the 
stetutory  and  regutetory  requirements 
estabUshed  by  RC31A.  Accordingly. 


Georgia  is  granted  final  authorization  to 
operate  ite  hazardous  waste  program  as 
revised. 

Georgia  now  has  responsibility  for 
permitting  treatment,  storage,  and 


A 
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ditpotal  tedlities  within  its  borden  and 
cairying  out  other  aspects  of  the  RCRA> 
program,  subject  to  the  limitations  of  its 
program  revision  application  and 
prerioualy  approved  authorities. 
Georgia  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  ri^t  to  conduct  inspections  under 
section  3007  of  ROIA  and  to  take 
enforcement  actions  under  section  3008, 
3013  and  7003  of  RCRA. 

CompHanoa  with  Kxacuthre  Otdee  13291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  frcHn  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Cettificatiaa  Under  the  Ragohtory 
FlndfailityAct 

Pursuant  to  tfie  provisions  of  5  U.S.C. 
0D4(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authoriiatian  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  fsvor  of  Georgia's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

Ust  of  8abi«:ts  hi  49  C7R  Part  271 

Administrative  prectice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transpOTtation,  Hazardous  waste.  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Audwrity.  This  notice  is  lasoed  under  the 
audiority  of  See's  2002(a).  3006  and  7Q04(b)  of 
die  Solid  Waste  Diapoeal  Act  as  amended  (42 
U3.C  eei2(a),  6020, 697(b)). 

Dated  Jannaiy  16, 1901. 
Patrick  M.Tofain. 
Deputy  Regional  AdminiMtrator. 
[FR  Doc  91-3318  FUed  2-11-91: 8:46  am] 
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vorOMSs  isMpnona  oparauon  on 
Offset  Frs^iMndM 

Aomcv:  Federal  Communications 

Commission. 

action:  Final  rule. 


r.  This  action  amends  part  15  of 
the  Commission's  Rules  adopting  the 
offset  channel  rule  as  proposed.  By  this 
action  die  Comm<6«ion  am«ads  Part  15 
of  its  rules  to  allow  manufacturers  of 
cordless  telephones  to  implement 
frequencies  tiiat  are  offset  from  the 
center  frequency.  This  will  give 
manufacturers  flexibility  in  designing 
cordless  telephones  such  that 
interference  to  voice  communications 
can  be  reduced. 
imcnvi  OATC  September  11, 1991. 

KM  MRTNiR  WFOWHATION  CONTACT: 
Raymond  LaForge.  telephone  (202)  653- 
8117. 

suPTiiMnrrAiiv  wtowhation:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  General  Docket  No.  89-628, 
FCC  91-13,  Adopted,  January  8, 1991, 
Released  January  25, 1991. 

Sommary 

1.  In  November,  1987,  the  Commission 
as  part  of  its  decision  on  cordless 
telephones  to  operate  indefinitely  on  the 
46/49  MHz  bands  permitted 
manufacturers  of  cordless  telephones  to 
position  channels  at  other  than  the 
center  of  the  ten  frequencies  set  forth  in 
part  15  of  the  rules,  provided  emissions 
remained  within  the  specified 
bandwidth.  The  Electronic  Industries 
Association  (EIA)  petitioned  the 
Commission  for  partial  reconsideration 
of  that  decision  as  it  regards  cordless 
telephone  operation  on  offset  channels 
and  requested  that  a  separate  rule 
making  proceeding  be  conducted  on  the 
offset  channel  issue.  In  1989,  the 
Commission  issued  a  Notice  of  Proposed 
Rule  Making  (NPRM)  in  GEN  Docket  No. 
89-628  55  FR  2852,  January  29, 1990, 
proposing  to  allow  cordless  telephone 
operation  on  offset  channels. 

2.  Most  parties  filing  comments  in 
response  to  the  NPRM  stated  that 
additional  channels  are  needed  for 
cordless  telephones,  but  argued  that  the 
channel  offset  proposal  would  result  in 
an  unacceptably  high  level  of 
interference.  Specifically,  they  were 
concerned  about  adjacent  channel 
interference  and  the  possibility  that 
false  "guard  tone"  signals  might  be 
transmitted.  They  argued  that  this  would 
cause  problems  for  central  office 
operations,  including  the  false  dialing  of 
911  emergency  numbers. 

3.  The  Commission  found  that  the 
offset  channel  option  would  give 
manufacturers  greater  flexibility  in 
designing  cordless  telephones  and 
would  increase  spectrum  efficiency. 
Further,  the  Commission  disagreed  with 
the  commenting  parties  who  expressed 
concern  for  interference  and  concluded 
that  there  would  not  be  a  substantial 


increase  in  interference  to  cordless  - 
telephone  service  from  cordless 
telephones  operating  on  offset  channels. 
It  stated  that  offset  diannels  wiU  not 
increase  co-channel  and  adjacent 
channel  interference  to  voice 
communications,  noting  that 
interference  between  these  devices  is 
most  prevalent  when  both  devices  are 
centered  on  the  same  frequency.  The 
Commission  also  observed  that  offset 
channels  will  result  in  fewer  cordless 
telephones  being  centered  precisely  on 
the  same  frequency  and,  therefore, 
should  reduce  interference  to  voice 
communications. 

4.  With  regard  to  the  false  "guard 
tone"  problem,  the  Commission  noted 
that  only  half  the  cordless  telephones  on 
the  market  use  a  "guard  tone"  design.  It 
further  observed  that  many  of  the 
"guard  tone"  cordless  telephones 
employ  two  guard  tones  in  an  effort  to 
avoid  interference.  Therefore,  the 
Commission  stated  that  it  does  not 
expect  these  telephones  to  suffer 
si^iificant  interference  from  cordless 
telephones  operating  on  offset  channels. 
As  for  the  remainder  of  the  "guard  tone" 
cordless  telephones,  the  Commission 
concluded  that  Interference  from  an 
offset  channel  operation  can  be 
expected  to  be  no  more  of  an 
interference  problem  than  that  cxurently 
experienced  from  cordless  telephones 
operating  on  the  center  frequency 
because  the  permitted  fi«quency 
tolerance  for  cordless  telephones  can 
easily  vary  up  to  5  kHz.  The 
Commission  also  has  taken  steps  to 
preclude  instances  of  false  dialing, 
through  its  action  in  GEN  Docket  No. 
89-605.  In  that  proceeding,  the 
Commission  required  all  cordless    ' 
telephones  manufactured  in,  or  imported 
into,  the  United  States  on  or  after  6 
months  from  the  effective  date  of  the 
new  rules  to  incorporate  digital  security 
encoding.  The  Commission  stated  that  it 
beUeves  tiiat  the  digital  security  coding 
requirement,  along  with  the  fact  that  it 
will  take  several  years  before 
manufacturers  can  design  and  market 
new  cordless  telephones  that  use  offset 
channels,  will  minimize  any  potential 
interference  from  the  new  offset 
telephones. 

5.  The  Commission  found  that  a 
proposal  by  ASCII  Corporation  to  allow 
telephone  frequency  hopping  would  not 
be  effective  for  cordless  telephone 
communications  in  the  46/49  MHz  band. 
It  found  the  likelihood  of  interference 
occurring  from  such  operations  could  be 
significant,  and  therefore  declined  to 
adopt  this  proposal. 

8.  Commenting  parties  also 
recommended  that  Section  15.233(ai  be 
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amended  to  clarify  whether  a  cordless 
telephone  may  scan  the  assigned 
channels  for  tiie  purpose  of  ^ding  a 
channel  with  the  least  interference.  The 
Commission  stated  a  rule  change  is  not 
necessary,  as  this  practice  is  afready 
permitted. 

Ordering  Clause 

7.  Accordingly,  under  the  authority 
contained  in  Sections  4(i),  301,  302,  and 
303  of  the  Communications  Act  of  1934, 
as  amended,  it  is  ordered  that  Part  15  of 
the  Commission's  Rules  and  Regulations 
are  amended  as  set  forth  below.  It  is 
further  ordered  that  this  proceeding  is 
terminated.  The  rules  adopted  in  this 
proceeding  will  be  effective  [six  months 
frt)m  the  effective  date  of  the  Report  and 
Order  in  GEN  Docket  No.  89-605]. 

List  of  Subjects  in  47  CFR  Part  15 

Radio  fi^quency  devices.  Radio. 
Doona  R.  Searcy, 

Secretary. 

Final  Rule 

Tide  47  of  the  Code  of  Federal 
Regulations,  part  15,  is  amended  as 
follows: 

PART  15— [AMENDED] 

1.  The  audiority  citation  for  part  15 
continues  to  read  as  follows: 

Audiority:  Section  4, 302, 303,  304.  and  307 
of  the  CommunicationB  Act  of  1934.  as 
amended.  47  U.S.C  151 302. 303, 304,  and  307. 

2.  In  S  15.233,  paragraphs  (b)  and  (d) 
are  revised,  paragraph  (e)  is  republished 
to  read  as  follows: 

S  15.293   Operation  wntdn  ttM  Bands 
46.60-44.98  MHz  and  49.86-60.0  MHz. 


(b)  An  intentional  radiator  used  as 
part  of  a  cordless  telephone  system  shall 
operate  on  one  or  more  of  the  following 
frequency  pairs: 


Base 

Hwdaet 

Channei 

liananilUat 

tranvnitlsr 

(MHz) 

(MHz) 

1 

46.610 

49670 

2 

46.630 

49.645 

8„ _.... 

46.670 

49.860 

4 ....    .„ 

46.710 

49.770 

5 .. 

46730 

4987S 

6 

46.770 

49.830 

7 

46.830 

49.890 

6 —    

46.670 

49.930 

9.,™      

46.930 

49.990 

10- „... 

46.970 

49.970 

(d)  The  fundamental  emission  shall  be 
confined  %vithin  a  20  kHz  band  centered 
on  the  actual  carrier  frequency  Usted  in 
paragraph  (b),  as  adjusted  by  the 
frequency  tolerance  of  the  transmitter  at 


the  time  testing  is  perfonned. 
Modulation  products  outside  of  this  20 
kHz  band  shall  be  attenuated  at  least  26 
dB  below  the  level  of  the  unmodulated 
carrier  or  to  the  general  limits  in 
{  15.209,  whichever  permits  the  higher 
emission  levels.  Emissions  on  any 
frequency  more  than  10  kHz  removed 
fivm  this  20  kHz  band  shall  consist 
solely  unwanted  emissions  and  shall  not 
exceed  the  general  radiated  emission 
limits  in  1 15.209.  Tests  to  determine 
compliance  with  this  requirement  shall 
be  performed  using  an  appropriate  input 
signal  as  prescribed  in  {  2.989  of  this 
Chapter. 

(e)  all  emissions  exceeding  20 
microvolts/meter  at  3  meters  are  to  be 
reported  in  the  appUcation  for 
certification. 
•        •        tf       •        • 

[FR  Doc.  91-3058  Filed  2-11-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepherlc 
Administration 

50CFRPart675 
[Dockat  Na  910116-1018] 

GroundHeh  of  the  Bering  Sea  and 
Aleutian  lalands  Area 

AOtNCv:  National  Marine  Fisheries 
Service  [NMFS],  NOAA,  Commerce. 
action:  Emergency  interim  rule;  request 
for  comments. 

summary:  The  Secretary  of  Commerce 
(Secretary)  has  determined  that  an 
emergency  exists  in  the  groundfish 
fishery  in  the  Bering  Sea.  This 
emergency  results  from  the  absence  of  a 
specific  catch  limit  for  the  commercial 
harvest  of  pollock  in  the  vicinity  of 
Bogoslof  Island.  IThe  projected  pollock 
harvest  rate  early  in  1991  could  lead  to 
overfishing  of  the  Aleutian  Basin  stock 
that  spawns  in  the  Bogoslof  area.  This 
action  temporarily  establishes  a 
Bogoslof  District  and  prescribes  a  catch 
limit  in  this  district  of  200,000  mt  of 
pollock  until  April  15, 1991. 

An  amendment  to  the  Fishery 
Management  Plan  for  Bering  Sea/ 
Aleutian  Islands  Groundfish  (Fhfl>)  will 
be  prepared  in  1991,  that,  if 
implemented,  will  effect  similar 
permanent  catch  limits  of  pollock  in  the 
Bogoslof  area.  This  action  is  necessary 
to  immediately  prevent  potential 
overfishing  of  the  Bogoslof  area  poUock 
by  temporarily  limiting  the  amount  of 
pollock  that  may  be  harvested  in  that 
area  during  the  time  they  are  most 
vulnerable  to  excessive  fishing 


mortality.  Tha  intended  effect  of  this 
action  is  to  cany  out  the  conservation 
and  management  objectives  of  the  FMP. 

DATCS:  Effective  February  6, 1991,  until 
noon,  Alaska  local  time  on  April  15, 
1991.  Comments  are  invited  on  this 
action  and  the  environmental 
assessment  (EA)  on  or  before  March  8, 
1991. 


:  Copies  of  the  EA  may  be 
obtained  from  Steven  Pennoyer, 
Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  P.O.  Box 
21668.  Juneau.  AK  99802-1668. 
Conunents  on  this  action  and  the  EA 
may  be  mailed  to  the  same  address. 

PON  RJNTHCR  INPORMATKMI  CONTACT: 
Jay  J.C.  Ginter  (Fishery  Management 
Biologist,  NMFS),  907-586-7229. 

SUPPLEMCNTARV  nfFORMATKM: 

Groimdfish  fisheries  in  the  exclusive 
economic  zone  of  the  Bering  Sea  and 
Aleutian  Islands  (BSAI)  management 
area  are  managed  in  accordance  with 
the  FMP.  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council]  under  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
FMP  is  implemented  by  regulations 
appearing  at  50  CFR  611.93  and  part  675. 

Badcground 

Pollock  [Theragra  chalcogramma)  is 
the  most  abundant  groimdfish  species  in 
die  eastern  Bering  Sea  (EBS).  The 
exploitable  biomass  (pollock  aged  3 
years  and  older )  for  1991  over  the 
continental  shelf  area  of  the  EBS  is 
estimated  at  6.7  million  metric  tons  (mt). 
An  additioncd  405.000  mt  is  estimated 
for  the  Aleutian  Islands  subarea. 
Generally,  the  abundance  of  pollock  in 
the  EBS  is  characterized  as  high  because 
of  strong  1982  and  1984  year  classes  but 
declining  because  of  weaker  year 
classes  recruiting  to  the  exploitable 
population  since  1984. 

Recent,  incomplete  biological  data 
suggest  the  existence  of  a  third  pollock 
population  in  the  deep  water  Aleutian 
Basin  that  is  different  from  the 
population  on  the  EBS  continental  shelf 
or  the  population  in  the  Aleutian  Islands 
subarea.  The  international  waters, 
outside  the  fishery  management 
jurisdiction  of  either  the  United  States 
or  the  Union  of  Soviet  Socialist 
RepubUcs,  approximate  the  center  of  the 
Aleutian  Basin  (Figure  5).  Age- 
composition  data  indicate  that  Aleutian 
Basis  pollock  are  generally  older  and,  at 
any  spedfic  age,  generally  smaller  than 
those  found  on  the  EBS  continental 
shelf.  These  data  also  indicate  that 
pollock  in  the  Aleutian  Islands  subarea 
are  distinct  bom  either  those  in  the 
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cootiiioiBg  to  ( 

•troctue  of  Bet&«  8m  poOodL 

Canmt  iciMilific  inConBatkA  nggpate 
that  poDock  im  dw  Bofotlof  ana. 
paitknlaily  dving  tfia  roa  aaaaoD.  ata  of 
the  same  stock  aa  poIIocJi  hi  tfie 
Aleutian  Baahi  and  are  connected  to  the 
E^  ooBtfaiental  ibdrflod^  Aroo^ 
spawning  aad  giuwth  jpuceMes. 
AcoQstio  ana  tnwl-earvey  data  ntm 
the  viululty  of  Dofoanf  Mand  near  toe 
center  of  reporthig  ares  515*  faRflcate 
that  pouodc  te  tUa  apsa  oaTe  tse  same 
age  coBBpoiitiaB  aa  thoee  tottno  to  the 
Aleattaa  Bui^  altar  ttw  foe  aMsoB* 
pollock  ia  tfaa  Bogoabf  ana  ata  baftiitad 
to  move  ataewhaia  hi  tfia  AleatiaB 
BashL 

The  exploitable  biomasa  of  poOock  hi 
the  B'Tgpit'^  area  was  eathnated  during 
the  roe  saason  hi  198S  and  1980  to  be 
aboat  ^1  miUon  mL  If  these  pollock 
have  ihailax  populatioit  d^tiuaicB.  aa  the 


[shelf  stocks,  the  UU 
ffypjftitaWit  T^Awiayy  of  pollock  in  the 
vidaily  of  Bogoalof  IsLud  is  estimated 
to  ba  aboot  US  mimoa  mL  Hie 
calculated  acceptable  biological  catch 
(ABCI  of  Ois  popnlatloa  hi  1901  Is 
286,000  mt  ^  comparison,  the  ABC  of 
ttie  EBS  continental  shelf  stock  far  im 
is  estimated  to  be  1,876.000  wL 

The  commacdal  catdi  of  poOodc 
exceeds  that  of  all  o^er  groondfish 
spedas  omibhiad  by  about  1  milBbn  mt 
In  lOOQL  about  lA  n^lion  ml  of  poDock 
were  caught  in  the  BSAI  management 
area,  «ddch  was  about  77  percent  of  the 
total  gronndfish  catch  by  UA  fishermen 
in  this  area.  This  harvest  was  processed 
almost  anttrsly  by  U^  at-sea  or  shore- 
based  processors.  About  2Z.aO(y  ml.  less 
than  2  percent  of  the  total  1990  catdi, 
was  processed  by  foreign  at-sea 
processors  working  in  joint  venfores 
with  U.S.  fishermen.  No  julnl  venture 
processing  has  been  authorized  for  the 
pollock  fishery  in  19BL 

Common  products  made  from  pdbck 
indnde  frozen  Inocks,  fluets,  suiiiui, 
meal,  and  roe.  PoBock  roe,  which  has 
the  highest  vane  per  mt,  ia  Iiai  vested 
front  piS'Spaivuing  aggregationa  of 
pollock  during  Ae  roe  season  frtm 
January  Aroogh  mid-April. 

b  1990k  Ae  CooBcS  recoBBBended  and 
the  Secretary  appro^*ed  AflMBdoMBl  14 
to  the  PMP  tfwt,  hi  past  providea 
authority  to  liBitt  the  aooaal  of  Ae  fota) 
aSowaMe  catch  (TAC)  of  pollock  taken 
daihig  the  roe  season.  For  Ae  19n 
fishiBg  year.  Oa  Coandl  haa 
recouMwded  that  the  roe  aoaeon 
fishery  be  hnited  to  441,500  Bt  wfakh  is 
34  percent  of  iM  19V1  poDock  TAC  of  1 J 
miUion  ait  for  the  BMng  Sea 


Need  for 

Alutou^i  puuUik  in  tlte  Bering  Sea 
sabarsa  appear  to  be  of  two  separate 
stocks,  especially  during  ttw  roe  season, 
they  cannot  be  managed  separately 
under  cuiieut  reguIaUiius.  ObvTAC^ 
based  only  on  ttv  blumass  and  ABC 
estimates  of  poHbck  on  die  EBS 
continental  sheK  is  specified  for  the 
entire  Bertng  Sea  sabarsa.  P^rfhick 
biomaas  and  ABC  hi  the  Bdgasbf  area 
are  estimated  separately  and  not  added 
to  those  for  the  IBBS  ctmtfneneBl  shelf 
because  the  two  stocks  ^pear  to  be 
separate. 

The  fishery  for  poUock  hi  the  Bogosbf 
area  is  concentrated  in  the  first  several 
months  of  the  year  because  ClI  pollock 
in  highly  aggregated,  pre-spawning 
schools  yield  Idgher  catch  per  unit  of 
effort  compared  to  later  in  the  season 
when  the  fi^  are  more  dispersed,  and 
(2)  the  high  value  of  p<Mock  roe 
Burkactty  incraasea  na  vahse  oi  nie 
catch  at  that  time.  The  roe-season 
fishery  is  expected  to  be  more  intensive 
in  1991  than  in  earlier  years  because  of 
increased  fishing  effort  from  existing 
and  new  grouncUiBh  fishing  vessels. 
Catch  rates  in  the  first  Zmonthaaf  1901 
are  forecasted  to  average  65,000  mt  of 
pollock  per  week.  At  tbhs  rate,  the 
fishery  could  harvest  the  roe-season 
catch  Nmit  of  441,500  mt  for  the  Blarhig 
Sea  subarea  in  less  than  7  weeks  and 
entirely  from  the  Bogoslol  sraa.  PoUodi 
harveste  greater  than  ISO  percent  ol  dw 
ABC  for  AaBogoaUrf  area,  coadtined 
with  unlimited  harvests  of  these  fish  in 
tlie  international  waters  of  ttie  Dering 
Sea,  coald  causa  overflying. 

To  kelp  consarvo  the  Akirtiaa  Basfai 
stock  aad  prevent  axceastfo  harvest  of 
the  pollock  stock  la  die  Bogosfof  uea, 
the  Council  at  its  December  1900 
meeting,  recomniendBd  eiaaigaDcgF 
action  toUmit  catches  of  peHecfc  from 
the  Bogoslof  arsa  to  200,000  mt  Based 
on  information  from  NMFS  fishery 
scientists,  the  Councfl  noted  thai  any 
doeoe  of  the  Bogoelol  area  to  die 
pollock  fishery  because  tUa  calA  Iteit 
was  atfainad  wouM  not  need  to 
continue  after  the  roe  season  becaase 
pollock  of  the  Aleutian  Basin  apparently 
leave  the  Bogoslof  area  alter  spawning- 

The  Coondl  intends  to  subairit  an 
amendment  to  the FKff  hil99i  to 
resolve  this  problem  pcraiaaently 
bejpnning  in  1992.  Thia  action  waa  not 
taken  earfier  through  the  normal  FMP 
amendment  and  mis  ssaUng  procedures 
for  three  reasons. 

First  the  doBsestlc  iskery  far 
groandflsh  gsaaralty.  and  for  paHock  in 
particular,  haa  ^owa  rapidfy.  FlsUng 
effort  duriig  the  1991  loe  seaaon  is 
expected  ••  be  intenoa  bacaaaa  af  • 


comfafaatien  ai  Ma  frowth  and  redneed 
fishing  tfasarsaalHng  froai  PMP 
Amendmanl  14.  hs  dte  first  S  moBiha  of 
199I&  whan  pollock  harvest  rates  were 
highest  about  19Bi900  lat  of  pollock 
were  hanaelad  fix— reparttog  area  ■!■>. 
This  represents  an  average  harvest  rato 
of  approximately  15,000  mt  pet  week. 
Based  on  informal  estimates  firm 
indualry  representotives.  tbm  average 
harvest  rate  durfog  die  1991  poQock  roa 
seeson  is  expected  to  be  96,000  mt  per 
wedc  a  greater  than  four-fold  hKrease 
over  die  1990  harvest  rate.  If  die  1961 
harvest  rate  porofectiana  are  reafizad. 
Uien  200^006  mt  of  poOock  will  be 
harvested  hi  about  i  weeks  instead  (rfS 
nKMitha. 

Second,  the  estimated  ABC  for  pcAocfc 
in  the  Bogoslof  area  decreased  faster 
than  expected  In  November  1086^  the 
ABC  was  calculated  to  be  630,000  mt  hi 
199a  The  entire  1990  pollock  catch  from 
reporting  area  515  was  about  289,500  mt 
In  November  1990,  the  ABC  for  Bogoslof 
area  pollock  in  1991  was  calculated  to 
be  286,000  mt.  This  55  percent  decrease 
hi  the  ABC  combined  with  a  potential 
four-fold  increase  hi  fishing  effort  is  an 
emergency  conservation  issue. 

Fhially,  the  cuirsnt  scientific 
perception  of  the  population  biology  of 
BerfaigSea  pollock  bias  been  rapidly 
evolving.  Over  the  past  2  years,  fishery 
sdantiato  boa  the  United  Statea  and  the 
Union  of  Soviet  Sodahat  Republics  have 
begm  to  Aan  data  that  reveal  new 
information  on  the  size,  movementab  and 
stock  stractiHv  ef  dift  Bering  Sea  poUock 
resource.  The  importance  of  the 
Bogoslof  spawning  area  to  the  Aleutian 
Basin  stock  and  ito  possiUe  relatioBship 
to  the  EBS  continental  riielf  stock  haw 
become  generally  understood  only 
withhi  t^  past  year.  Sdentifie  woric  on 
this  issne  is  cuntiBBiag  and  new 
perceptions  may  emerge.  For  now,  die 
Secretary  is  acting  on  the  best  available 
Information; 


of 


Intafte 


This  emergency  interim  rule  will 
change  existtog  reguladons  govwning 
U.S.  fishing  hi  dm  Bering  Sea  subarea  by 
hapIementiBg  tha  following  four 
management  measures. 

2.  Bogoalof  Dtttrict  Defined. 

The  Bogoshrf  IKstrict  vrill  be  defined 
as  new  reporting  area  616.  This  is  that 
part  of  former  reporting  area  515  that  is 
west  of  lOr  W.  longitude  (Figure  6).  The 
remalBAng  eaatecn  portioB  of  former 
npostfaig  waa  SIS  ia  defined  as  new 
reporting  aiaallA 

Acouaic  sartefv  of  poOock  hi  dw 

loClSid 
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and  1989  indicate  that  the  prindpal 
spawning  aggregations  of  pollock  are 
located  in  current  reporting  area  515 
between  167*  W.  longitude  and  170*  W. 
longitude.  PoUock  in  other  areas  over 
the  EBS  continental  shelf,  induding  the 
eastern  part  of  reporting  area  515.  are 
not  considered  to  be  of  the  Aleutian 
Basin  stock. 

Z  Catch  Limit  Specified. 

Up  to  200,000  mt  of  die  pollock  TAC 
may  be  harvested  in  the  Bogoslof 
District  during  the  roe  season.  VVhen  the 
Regional  Director  determines  that 
200,000  mt  of  poUock  wUl  be  or  have 
been  harvested  during  the  roe-season 
fishery  in  reporting  area  518,  a  notice 
wUl  be  pubUshed  in  the  Federal  Register 
prohibiting  directed  fishing  for  pollock 
in  the  Bogoslof  District. 

This  catch  limit  is  conservatively  less 
than  the  estimated  ABC  for  the  Bogoslof 
area  poUock  and  should  prevent 
overfishing  of  the  Aleutian  Basin  poUock 
stock,  which  appears  to  spawn  mainly 
in  the  vicinity  of  Bogoslof  Island. 
Closure  of  the  Bogoslof  District  is  not 
expected  to  severely  constrain  the 
poUock  fishery  because  other 
aggregations  of  poUock  from  the  EBS 
continental  shelf  stock  wiU  be  avaUable 
to  the  fishery  in  reporting  area  519  and 
other  reporting  areas. 

3.  Fishing  Trip  Redefined 

The  definition  of  fishing  trip  is 
changed  for  purposes  of  the  roe- 
stripping  provisions  of  Amendment  14  to 
the  FMP.  This  change  wiU  end  a  fishing 
trip  for  a  vessel  when  it  leaves  the 
Dc^oslof  District 

The  Regional  Director  would  not  be 
able  to  determine  how  much  poUock 
was  harvested  hi  the  Bogoslof  District 
without  division  of  reporting  area  515 
into  two  new  reporting  areas.  Current 
catch  reports  do  not  distinguish  where 
catches  are  made  within  a  reporting 
area.  Those  data  are  contained  within 
daUy  fishing  logbooks,  which  are  not 
available  for  inseason  management  of 
catch  limits. 

Changing  the  definition  of  fishing  trip 
is  necessary  because  the  Bogoslof 
District  is  an  area  of  intensive  poUock 
fishing  during  the  roe  season.  The  roe- 
stripping  controls  implemented  under 
Amendment  14  limit  the  amount  of  roe 
and  other  poUock  producte  produced 
during  a  fishing  trip.  For  purposes  of  this 
limitetion,  a  vessel  is  engaged  in  a 
fishing  trip  untU  the  transfer  or 
offloading  of  any  poUock  or  poUock 
product  or  until  the  vessel  leaves  the 
subarea  where  the  fishing  trip  began, 
whichever  -^imes  first  This  emergency 
rule  changes  the  definition  of  fisldng  trip 
by  adding  the  departure  from  the 


Bogoslof  District  to  diose  activities  diat 
end  a  fishing  trip  that  was  begun  hi  that 
area.  This  change  «viU  improve  the 
effectiveness  of  the  Amendment  14  roe- 
stripping  controls. 

4.  Temporary  Area  Closure 

Any  dosure  of  the  Bogoslof  Distrid 
because  the  200,000  mt  catch  limit  is 
attained  wiU  cease  to  be  effective  at 
noon,  Alaska  local  time,  on  April  15, 
1991,  and  regulations  currently 
governing  fishing  in  the  Bering  Sea 
subarea  wiU  prevaU.  New  reporting 
areas  518  and  519  wiU  revert  to  reporting 
area  515. 

There  is  no  reason  to  keep  the 
Bogoslof  District  closed  to  poUock 
fishing  afier  the  roe  season.  Aleutian 
Basin  poUock  that  spawn  in  the  Bogoslof 
area  appear  to  leave  that  area  afier 
spawning  between  mid-March  and  mid- 
April,  and  poUock  found  in  the  Bogoslof 
area  afier  April  are  beUeved  to  be  of 
other  stocks.  Although  this  hiterim  rule 
will  cease  to  be  effective  on  April  15, 
directed  fishing  for  poUock  wiU  continue 
to  be  prohibited  untU  Jime  1  under 
provisions  of  Amendment  14  to  the  FMP 
(56  FTl  492;  January  7, 1901). 

Classificadon 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  to  respond  to  an 
emergency  situation  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  appUcable  law. 

The  Assistant  Administrator  also 
finds  that  reasons  justifying 
promulgation  of  this  rule  on  an 
emergency  basis  also  make  it 
impracticable  and  contrary  to  the  pubUc 
interest  to  provide  notice  and 
opportunity  for  prior  comment  or  to 
delay  for  30  days  the  effective  date  of 
these  emergency  regulations  under 
provisions  of  section  553(b)  and  (d)  of 
the  Administrative  Procedure  Act  Any 
delay  in  implementing  this  rule  would 
increase  the  potential  for  overfishing 
and  subsequent  long-term  adverse 
impacts  on  aU  users  of  the  resource. 

The  Assistant  Administrator  has 
determined  that  this  nde  wiU  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  State  of 
Alaska.  This  determination  has  been 
submitted  for  review  by  the  appropriate 
State  agency  under  section  30i7  of  the 
Coastal  Zone  Management  Act 

This  emergency  rule  is  exempt  from 
the  normal  review  procediu«s  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 


Office  of  Management  and  Budget  with 
an  explanation  of  why  it  is  not 
practicable  to  foUow  the  regular 
procedures  of  that  order. 

The  Assistant  Administrator  prepared 
an  EA  for  this  nile  and  conduded  that 
there  wiU  be  no  significant  impact  on 
the  human  environment  A  copy  of  the 
EA  is  avaUable  from  the  Regional 
Diredor  at  the  previously  died  address. 

This  rule  does  not  contain  a  coUection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because,  as  an 
emergency  rule,  it  is  not  required  to  be 
promulgated  as  a  proposed  rule,  and  the 
rule  is  issued  without  opportunity  for 
prior  public  comment  Because  notice 
and  opportunity  for  comment  are  not 
required  to  be  given  under  section  553  of 
the  Administrative  Procedure  Ad  and 
because  no  other  law  requires  that 
notice  and  opportunity  for  comment  be 
given  for  this  rule,  no  initial  or  final 
regulatory  flexibility  analysis  has  been 
or  wiU  be  prepared  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
FlexibUity  Act 

List  of  Subjeds  50  CFR  Part  675 

Fisheries,  Fishing  vessels,  Reporting' 
and  recordkeeping  requirements. 

Dated  Februaiy  5, 1961. 

Michael  F.  TUfanan, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  675  is  amended 
as  foUows: 

PART  675-CROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

1.  The  authority  dtetion  for  50  CFR 
part  675  continues  to  read  as  foUows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  Effective  February  6, 1991,  through 
noon,  Alaska  local  time,  April  15, 1991, 
in  i  675.2.  a  new  definition  for  Bogoslof 
District  is  added  in  alphabetical  order, 
and  in  the  definition  of  statistical  area, 
subpvagraph  (e)  Statistical  Area  515  is 
suspended,  and  two  new  subparagraphs 
0)  and  (m)  are  added  to  read  as  foUows: 

t67S.2    DefWiMona. 

Bogoslof  District  means  that  part  of 
the  Bering  Sea  subarea  that  is  south  of  a 
strai^t  Une  between  55*46'  N.  latitude, 
170*00*  W.  longitude  and  54*30'  N. 
latitude,  leroo'  W.  longitude:  east  of 
170*00'  W.  longitude;  west  of  leroo"  W. 
longitude;  and  north  of  the  Aleutian 
Islands  and  straight  lines  between  the 
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coordinain  is  tha  oirit 

Nofthhttbiih 


tarykx 


vtrvuf 


(1)  Statistieat  Area  SIB— couth  of  ■ 
itrdthi  line  betwmn  5ft*4r  NL  lafitado; 
170*00*  W.  len^tHda  and  STSff  N. 
Utitiide.  lerior  W.  k^itwk:  eoatof 
170*00*  W.  longitude;  wtat  of  larofy  W. 
loog^tada;  and  BOBtk  of  the  Akuttao 
Islaoda  and  ttnight  hnes  between  th« 
islands  manefting  the  foUowiflg 
coordinataa  in  the  oidet  tiatad: 


srmr 
sr 


tano.4' 

lesnaay 

nnai* 
53*iar  vsm.A' 

(m)  Statistical  area  510— sooth  of  a 
straight  Bne  between  WdlX  N.  latitude, 
167*00'  W.  longitude  and  54*30r  N. 
latitude,  164*54'  W.  lonptude;  eael  of 


wnct  W.  km^toder  west  of  Uateah 
Island  and  nofth  of  the  Alcatiaii  Mends 
and  straight  toes  bcHfaaa  Hw  iriands 
eaanectiqg  the  fefloMring  eooidhiates  in 
the  order  listed: 


North  latitude 

53*as9er 
M*oa» 


waroMf 

nrssjr 
tsfsx 
lat'M^ 


3.  ESecfive  February  «,  ton,  thso««h 
noon.  Alasha  local  time.  April  15,  Iflttl. 
S  675.20  is  amended  by  adding 
paragraph  (aHlS).  and  reviaing 
paragraph  (i)(2)  to  read  as  follows: 

967&20   OenerstqwHatlona. 

(ar  •  • 

(13)  When  the  Regional  Director 
determines  that  200.000  mt  of  pollock 
have  been  caught  in  the  Bogoslof 
District,  defined  at  {  675.2  of  thia  part, 
before  April  15. 1991.  the  Secretary  will 
publish  a  notice  ia  the  Fadant  KagUter 


prohRnthis  diivcted  nsfahig  for  poUocir 
in  the  Bogosiaf  Dfstrict  mtii  noon. 
Alaska  locat  thne,  Aptfl  15.  t991. 

t2)  ZlqK  for  porpasca  of  this 
paragra]riu  the  operator  of  a  vessel  ia 
engaged  in  a  single  fishing  trip  from  tba 
commencement  of  or  continuation  of 
fishing  after  the  effecb've  date  of  a 
notk:«  prohibithig  directed  fishhig  under 
paragraph  faK8)  or  (8)(13)  of  this  sectfen 
imtil  any  oflload  or  transfer  of  any  fish 
or  fish  prodacl  from  that  vessel  or  mttti 
the  Teseel  leaves  the  subarea,  or  die 
Bogoslof  District  writh  respect  to  a  no(h» 
under  paragraph  (aKl3}  of  this  section, 
vrfiere  fishing  activity  coumienced. 
whjehever  occurs  first 

4.  Effective  Februaiy  6, 1991,  through 
noon,  Alaska  local  time.  April  15. 1991, 
part  075  is  amended  by  suspending 
figure  2  and  adding  figures  5  and  6  as 
follows. 
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Rgure  5.  Regulatory  and  reporting  areas  of  the  Bering  Sea  and  Aleutian  Islands 
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Figure  6.  Bogoslof  District  (518) 


[FR  Doc  91-3181  FUed  1-22-01;  8:48  am] 
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Fadend  Rssister 

VoL  56.  No.  29 

Tuesday,  February  12.  1991 


This  sectioo  of  the  FEDERAL  REGISTER 
contains  notice*  to  the  public  of  ttie 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Ch.  I 


I  Issuance  of  Quarterly  Report  on  the 
I  Regulatory  Agendal 

!  AQENCY:  Nuclear  Regulatory 
;  Commission. 

!  ACnOM:  Issuance  of  regulatory  agenda. 

summary:  The  Nuclear  Regulatory 
Commission  (NRG)  has  issued  the  NRC 
;  Regulatory  Agenda  for  the  fourth 
I  quarter,  C)ctober  through  December,  of 
1 1990.  The  agenda  is  issued  to  provide  the 
public  with  information  about  NRC's 
rulemaking  activities.  The  Regulatory 
Agenda  is  a  quarterly  compilation  of  all 
rules  on  which  the  NRC  has  recently 
completed  action  or  has  proposed,  or  is 
considering  action  and  of  all  petitions 
for  rulemaking  that  the  NRC  has 
received  that  are  pending  dispositions. 

ADDRESSES:  A  copy  of  this  report, 
designated  NRC  Regulatory  Agenda 
(NUREG-0936)  Vol.  9,  No.  4.  is  available 
for  inspection,  and  copying  for  a  fee,  at 
the  Nuclear  Regulatory  Commission's 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 

In  addition,  the  U.S.  Government 
Printing  Office  (Ck))  sells  the  NRC 
Regulatory  Agenda.  To  purchase  it,  a 
customer  may  call  (202)  27&-2060  or 
(202)  275-2171  or  write  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013-7082. 

H>R  FURTHER  INFORMATION  CONTACT 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section.  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone:  (301)  492-7758,  toll-free 
number  (800)  368^5642. 


Dated  at  Bethesda.  Maryland,  this  4th  day 
of  February  1991. 

For  the  Nuclear  Regulatory  Commission. 

Donnie  H.  Giimsley. 

Director,  Division  of  Freedom  of  Information 
and  Publications  Services,  Office  of 
Administration. 

(PR  Doc.  91-3333  FUed  2-11-91;  8:45  am] 

BILLmC  CODE  TSaO-Ot-H 


DEPARTMENT  OF  TRANSPORT.ATION 

Office  of  ttte  Secretary 

14  CFR  Part  243 

[Docket  No.  47383;  Notic*  91-2] 

RIN2105-AB7S 

Aviation  Security:  Passenger  Manifest 
Infomuition;  Correction 

agency:  Office  of  the  Secretary,  DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  correction. 

summary:  This  document  corrects  the 
docket  number  appearing  in  the  January 
31, 1991,  Federal  Register  issue  at  56  FR 
^^0,  in  the  advance  notice  of  proposed 
rulemaking  concerning  Aviation 
Security:  Passenger  Manifest 
Information.  The  references  to  "Docket 
47381;  Notice  91-2"  should  read  in  the 
heading  and  in  the  Addresses  section 
"Docket  47383;  Notice  91-2". 

DATES:  The  first  sentence  of  the  Date 
line  still  reads:  Comments  must  be 
submitted  on  or  before  February  19, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Megan  Marshall  (202)  368-4877. 

Dated:  February  4, 1991. 

Neil  R.  Eisner, 

Assistant  General  Counsel  for  Regulation  and 
Enforcement 

(FR  Do&  91-3003  Filed  2-11-91;  8:45  am] 

BILUNQ  CODE  4t10-«I-4l 


DEPARTMENT  OF  THE  TREAS 
Customs  Service 
19  CFR  Part  162 

RIN  1515-AA67 

Proposed  Customs  Regulations 
Amendments  Relating  to  the  Liat>ility 
of  Common  Carriers  for  Failure  To 
Exercise  the  Highest  Degree  of  Care 
and  Diligence  To  Prevent 
Unmanifested  Controlled  Sut>stances 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACTION:  Proposed  rule. 

summary:  By  statute,  a  common  carrier 
is  liable  for  penalties  and  forfeiture  of 
its  conveyance  if  controlled  substances 
are  carried  on  board.  The  common 
carrier  may  avoid  Uability  if  it  exercises 
the  highest  degree  of  care  and  diligence, 
the  statutory  standard,  to  prevent  the 
carriage  of  controlled  substances.  There 
is  no  requirement  under  the  law  that  any 
specific  steps  be  taken  in  order  to  avoid 
the  statutory  liability.  Congresss, 
however,  directed  that  regulations  be 
published  setting  forth  criteria  to  assist 
common  carriers  in  meeting  the 
statutory  standards  of  highest  degree  of 
care  and  diligence.  This  document 
proposes  to  amend  the  Customs 
Regulations  by  setting  forth  criteria  that 
common  carriers,  if  they  wish  to  avoid 
liability  when  controlled  substances  are 
found  aboard  a  conveyance,  may  use  in 
determining  whether  they  are  taking  all 
possible  steps  to  comply  with  the 
statutory  standard.  The  document  also 
sets  forth  a  new  provision  concerning 
the  seizure  of  common  carriers.  A  notice 
was  published  previously  concerning 
these  matters.  After  consideration  of 
comments  received  in  response  to  the 
notice,  a  modified  proposal  is  now  being 
published  for  comments. 

DATES:  Comments  must  be  received  on 
or  before  March  14, 1991. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  and  inspected  at  the 
Regulations  and  Disclosure  Law  Branch, 
room  2119,  U.S.  Customs  Service.  1301 
Constitution  Avenue,  NW.,  Washington. 
DC  20229. 
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MN  RMTHBI  MPOHMATION  COffTACT! 

Harriett  D.  Blank.  Penalties  Branch  (202) 
5fl6-«317. 


Background 

Section  1584  of  title  19.  United  States 
Code  (19  U.S.C  15S5).  authorizes 
Customs  to  assess  penalties  when 
unnianifested  merchandise  is  found  on 
board  a  vessel  or  a  vehicle.  If  any  of  the 
merchandise  so  found  consists  of  certain 
speclfled  drugs,  the  master  of  such 
vessel  or  person  in  charge  of  the  vehicle 
or  the  owner  of  the  vessel  or  vehicle,  or 
any  person  directly  or  indirectly 
responsible  for  those  drugs  being  in  such 
merchandise  may  be  liable  for  certain 
penalties  pursuant  to  the  statute,  and 
the  vessel  may  be  held  to  secure 
payment  of  such  penalties.  It  a  vessel  is 
being  used  as  a  common  carrier  at  the 
time  the  unmanifested  drugs  are  found, 
the  master  or  the  owner  will  not  be  held 
liable  for  the  penalties,  and  the  vessel 
will  not  be  held  to  secure  payment,  if  it 
can  be  established  that  neither  the 
master  nor  any  of  the  officers  nor  the 
owner  of  the  vessel  knew  and  could  not, 
by  exerdse  of  the  highest  degree  of  care 
and  diligence,  have  known  that  the 
drugs  were  on  board. 

As  the  laws  relating  to  entry  and 
clearance  of  vessels  are  applicable  to 
aircraft  pursuant  to  49  U.S.C.  App.  1474 
and  1509  and  19  U.S.C  1644,  the 
penalties  set  forth  in  19  U.S.C  1584  are 
applicable  when  unmanifested  drugs 
specified  in  the  statute  are  found  on 
board  aircraft. 

In  addition  to  being  subject  to 
detention  to  secure  payment.  Section 
3124  of  the  Anti-Drug  Abuse  Act  of  1986 
(Pub.  L  99-570)  provided  that  under 
certain  circumstances  common  carriers 
could  also  be  subject  to  seizure  and 
forfeiture  when  merchandise,  the 
Importation  of  which  is  prohibited,  is 
found  on  board,  unless  it  can  be 
established  that,  by  the  exercise  of  the 
highest  degree  of  care  and  diligence, 
none  of  the  parties  identified  in  the 
provision  could  have  known  that  the 
merchandise  was  on  board.  This 
provision  is  set  forth  in  19  U.S.C  lS04(c). 

It  should  be  noted  that  while  the  two 
statutes  cited  above  discuss  the  carrier's 
responsibihty  to  exercise  the  highest 
degree  of  care  and  diligence  to  prevent 
the  carriage  of  certain  merchandise, 
they  are  inconsistent  as  to  the  types  of 
merchandise.  One  statute,  19  U.S.C 
1584.  specifies  certain  drugs  and  the 
other.  19  U.S.a  1594,  broadly 
states, "merchandise,  the  importation  of 
which  is  prohibited".  Accordingly,  while 
the  term  "controlled  substances"  is  used 
in  lieu  of  prohibited  merchandise, 
whenever  appropriate,  to  narrow  the 


scope  of  this  rulemaking,  there  are  some 
instances  in  this  docimient  where 
different  terminology  is  used  in  different 
contexts  to  be  consistent  with  the 
relevant  statutory  language. 

When  the  drugs  specified  in  19  U.S.C. 
1584  or  other  unmanifested  controlled 
substances  are  found  aboard  a  common 
carrier  subject  to  the  Customs  laws. 
Customs  may  detain  the  conveyance  in 
order  to  make  a  preliminary  finding 
whether  the  owner  or  other  appropriate 
party  knew  or  should  have  known  that 
the  unmanifested  controlled  substances 
were  on  board.  Customs  makes  this 
preliminary  finding  as  a  matter  of  policy. 

If  the  conveyance  owner  or  other 
party  is  cooperative  and  at  this  time 
provides  sufficient  reason  to  believe 
that  he  neither  knew,  nor,  by  the 
exercise  of  the  highest  degree  of  care 
and  diligence,  could  have  known  of  the 
presence  of  the  controlled  substances, 
the  conveyance  will  be  released.  If 
sufficient  reason  is  not  provided,  the 
conveyance  will  be  seized  and  Customs 
will  issue  notices  of  penalty  and  seizure. 

The  parties  are  given  an  opportunity 
to  petition  for  relief  pursuant  to  the 
provisions  of  19  U.S.C  1618,  and  may 
raise  as  a  ground  for  relief  pursuant  to 
Secti(His  1584(a)(2)  and  1594(c),  that  they 
could  not  have  known,  by  the  exercise 
of  the  highest  degree  of  care  and 
diligence,  that  the  drugs  specified  in  19 
U.S.C  1584  or  other  controlled 
substances  were  on  board.  The  burden 
of  proof  is  on  the  carrier.  The  claim  must 
set  forth  the  actions  taken  and  relied 
upon  as  establishing  that  the  party  could 
not  have  known  of  the  presence  of  the 
drugs  or  other  unmanifested  controlled 
substances,  i.e.,  actions  which  establish 
that  the  highest  degree  of  care  and  < 

diligence  was  taken  in  the  operations  of 
the  common  carrier.  Customs  considers 
this  claim,  as  well  as  any  others  raised 
in  the  petition,  in  determining  the  relief 
to  be  accorded  in  the  petition  process. 

Determination  of  whether  the  highest 
degree  of  care  and  diligence  has  been 
exercised  is  made  on  a  case-by-case 
basis  inasmuch  as  the  circumstances  of 
each  case  vary.  In  this  regard,  it  should 
be  noted  that  the  covitB  have  viewed  the 
statutory  standard  as  requiring  that 
those  responsible  for  the  common 
carrier  "leave  no  stone  unturned"  in 
order  to  avoid  the  liability  for  the 
statutory  penalties.  General  criteria  for 
the  type  of  actions  which  would  be 
regarded  as  establishing  that  such  a 
degree  of  care  and  diligence  had  been 
exercised  so  that  the  owner,  master  or 
other  responsible  party  will  not  be  held 
liable  for  the  statutory  penalties  or 
forfeiture  of  the  common  carrier  have 
been  developed  and  used  by  Customs. 
Section  7369  of  the  Anti-Drug  Abuse  Act 


ofl988  (18  U.S.C  1584  Note),  however, 
required  publication  of  criteria  "for  use 
by  the  owner,  master,  pilot,  operator,  or 
officer  of.  or  other  employee  in  charge 
of.  any  common  carrier  in  meeting  the 
standards  *  *  *  for  the  exercise  of  the 
highest  degree  of  care  and  diligence  to 
know  whether  controlled  substances 
imported  into  the  United  States  are  on 
board  the  common  carrier."  For  the 
purpose  of  the  regulations  that  Customs 
is  proposing,  the  term  "controlled 
substances"  is  defined  as  those 
substances  so  defined  by  Congress  in  21 
U.S.C  801.  "Contitilled  substances"  as 
defined  in  21  U.S.C  801  includes  the 
drugs  specified  in  19  U.S.C.  1584. 
On  January  31, 1989,  Customs 
published  a  document  in  the  Federal 
Register  (54  FR  4835).  proposing  certain 
procedures  that  a  common  carrier 
minimally  would  have  to  follow  to  meet 
the  highest  degree  of  care  and  diligence 
standard.  The  proposal  set  forth  eleven 
procedures.  Comments  were  solicited 
and  over  50  comments  were  received. 

Discussion  of  Comments 

Most  of  the  comments  were  from  sea 
carriers  and  entities  representing  their 
interests.  There  were  also  many 
comments  from  air  carriers  and  a  few 
from  the  trucking  industry.  No  responses 
were  received  on  behalf  of  the  rail 
industry.  Among  the  general  comments 
received  were  that  the  eleven 
procedures  set  forth  in  the  prof>osaI  are 
too  burdensome  or  impossible  to  follow; 
the  burden  of  proving  the  highest  degree 
of  care  and  diligence  should  not  be  on 
the  carrier;  the  case-by-case  standard  of 
whether  a  carrier  has  sustained  the 
burden  of  proof  is  too  subjective;  the 
type  of  carrier  should  be  taken  into 
account  in  determining  procedures;  the 
terms  of  the  proposed  procedures  are 
too  vague;  and  Customs  should  meet 
with  industry  representatives  to  work 
out  appropriate  regulations. 

After  consideration  of  the  comments. 
Customs  is  modifying  the  proposal  in 
this  document  Inasmuch  as  numerous 
meetings  have  been  held  in  the  past 
with  industry  groups  and  individual 
carriers  concerning  actions  required; 
representatives  responded  to  the  first 
proposal  in  great  detail;  and  we  are 
requesting  comments  on  a  second 
proposed  rulemaking,  we  believe  that 
additional  meetings  with  industry 
representatives  are  not  necessary. 

Regarding  the  issue  of  the  burden  of 
proof.  19  U.S.C.  1584(a)(2)  and  1594(c) 
clearly  place  upon  the  carrier  the  burden 
of  proving  that  it  exercised  the  highest 
degree  of  care  and  diligence  to  prevent 
the  carriage  of  the  unmanifested 
controlled  substances.  The  case-by  case 
application  of  the  standard  in 
determining  whether  a  carrier  has 
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sustained  the  burden  of  proof  is 
necessary  inasmuch  es  penalties  and 
forfeitures  are  incurred  because  of 
separate  violations  of  the-Customs  laws. 
Because  the  circumstances  of  each  case 
may  differ,  this  permits  a  degree  of 
flexibility  which  may  well  accrue  to  the 
benefit  of  diligent  carriers.  For  example, 
two  carriers  may  have  in  place  identical 
security  measures;  however,  because  of 
differences  in  the  actual  facts  and 
circumstances  such  as  the  location.of 
the  controlled  substances  on  the  cairrier 
pr  implementation  of  the  security 
measures  in  relation  to  a  particular 
arrival  of  the  common  carrier,  one  may 
be  found  to  have  exercised  the  highest 
degree  of  care  and  diligence,  and  the 
other  not 

Customs  believe  that  the  procediu^s 
proposed  were  not  vague,  but  allowed 
flexibility.  It  is  our  view  that  Customs  is 
ohly  required  to  suggest  possible 
measures  a  carrier  may  take  to  meet  the 
statutory  standard  of  care  rather  than  to 
state  specific  measures  that  a  carrier 
must  take.  Carriers  are  free  to 
implement  any  measures  in  addition  to, 
or  in  lieu  of,  those  suggested  by  Customs 
which  may  satisfy  the  standard  of 
exercising  the  hi^est  degree  of  care  and 
diligence. 

Comments  on  Specific  Proposed 
Procedures  by  Sea  and  Air  Caniers 

Customs  proposed  in  the  January  31. 
1989.  notice  of  proposed  rulemaking  that 
a  carrier  must  submit  evidence  that  it 
performed  certain  security  measures  to 
establish  that  it  exercised  the  highest 
degree  of  care  and  diligence.  Many 
commenters  raised  questions  about 
several  of  the  proposed  security 
measures. 

Regarding  the  proposed  criterion  that 
carriers  be  able  to  establish  that  they 
investigated  the  background  of  each 
employee,  commenters  had  the 
following  concerns.  Some  commenters 
stated  that  access  to  information  may  be 
restricted  or  prohibited  by  legal  or 
constitutional  provisions.  Other 
conunenters  stated  that  an  employee's 
standard  of  living  may  be  too  difficult  or 
impossible  to  investigate.  Yet  other 
conunenters,  particularly  sea  carriers, 
stated  that  they  are  not  always  able  to 
choose  employees  due  to  use  of  casual 
labor,  restrictions  at  foreign  ports  or 
because  of  union  restrictions. 

Customs  does  not  expect  carriers  to 
obtain  information  that  is  restricted, 
prohibited  or  impossible  to  obtain. 
Customs  does  expect  carriers  to  do  what 
is  within  their  control  to  ensure  that  the 
personnel  they  employ  are  not  engaged 
in  drug  smuggling.  For  exiample,  a  carrier 
would,  at  the  very  least  be  expected  to 
ascertain  that  new  employees  are 


trustworthy,  and  to  take  appropriate 
actions  when  there  are  indUcations  of 
possible  irregularities  involving 
continuing  employees,  such  as  the  fact 
that  a  regular  employee  suddenly  comes 
Into  possession  of  belongings  which 
seem  inconsistent  with  the  employee's 
income  frt>m  the  carrier  and  o^er 
known  sources.  Appropriate  action 
would  include  supervising  the  employee 
more  closely;  providing  a  different  "ark 
assignment  or  informing  Custom3  ox  any 
suspicions.  If  a  carrier  is  unable  to 
choose  its  employees,  Customs  woidd 
expect  the  carrier  to  bolster  other 
security  measures  to  compensate  for  the 
fact  that  it  .does  not  have  absolute 
control  over  the  choice  of  employees. 

Regarding  the  proposed  criterion  that 
carriers  know  the  identities  of 
representatives  of  companies  delivering 
merchandise  to  the  foreign  port  of  ladiiiq; 
for  shipment  and  the  identities  of 
company  employees  receiving  cargo  at 
the  foreign  port  of  lading,  with  special 
attention  being  paid  to  first-time  and 
infrequent  shippers,  commenters  raised 
the  following  issues.  Some  commenters 
requested  that  Customs  establish  a  dear 
standard  with  respect  to  the  form  of 
identification  required.  Others 
questioned  how  a  carrier  will  know 
first-time  shippers  and  what  Customs 
means  by  special  attention.  Yet  others 
stated  that  it  is  unreasonable  to  expect  a 
carrier  to  know  representatives  of  all 
companies,  since  Uiere  are  so  many  of 
them  and  the  companies  make  personnel 
changes. 

While  it  may  be  difficult  to  know 
representatives  of  all  companies, 
screening  should  enable  carriers  to  keep 
track  of  those  who  have  access  to  cargo 
in  the  carrier's  possession  and  the  cargo 
area.  As  for  identifying  first-time 
shippers.  Customs  believes  that  carriers 
can  identify  them  by  the  paperwork  they 
present  to  the  shipper.  Special  attention 
can  be  paid  to  such  factors  as  whether 
freight  charges  were  paid  in  cash  and 
whether  the  origin  or  destination  of  a 
shipment  is  identified  by  a  post  office 
box,  potentially  indicating  a  smuggling 
attempt  Customs  will  not  expect  a 
specific  required  form  of  identification. 
Customs  believes  screening  is  necessary 
in  most  circumstances;  the  particular 
screening  system  is  up  to  the  carrier. 

Several  commenters.  based  on  the 
claim  that  they  have  no  control  over  a 
facility,  particularly  at  foreign  ports, 
objected  regarding  the  proposals  that 
carriers  should:  Maintain  a  secure 
facility;  restrict  access  to  the  cargo  area 
to  authorized  personnel  only;  maintain 
24-hour  security;  maintain  adequate 
lighting  in  work  areas  and  storage 
facilities;  and  routinely  Inspect  the 
facility  or  conveyance  and  take 


appropriate  action  on  the  basis  of 
observed  deficiencies. 

Customs  response  to  this  comment  is 
that  it  is  prudent  for  a  carrier  to 
maintain  security  in  those  areas  under 
its  control,  and  to  take  steps  to 
compensate  for  lack  of  security  in  areas 
not  under  its  control.  For  example,  a 
vessel  operator,  at  the  very  least  would 
be  expected  to  maintain  24-hour  security 
over  the  vessel  itself  by  whatever  means 
appropriate  and  to  maintain  adequate 
lighting  on  the  vessel  which  illuminates 
the  area  immediately  surrounding  the 
vessel.  Routine  inspection  of  areas 
under  a  carrier's  control  can  only  be 
regarded  as  a  prudent  course  of  action. 
Carriers  could  also  attempt  to  influence 
management  of  facilities  not  under  their 
control  to  improve  their  security. 

Regarding  the  proposal  that  carriers 
operate  a  program  designed  to  insure 
that  all  packages  and  containers  are 
manifested  and  that  the  marks,  numbers, 
weights  and  quantities  on  the  packages 
and  containers  agree  with  the  manifest 
two  objections  were  raised.  Some 
commenters  stated  that  carriers  may  not 
open  paUetized  or  containerized 
shipments  and  other  commenters  stated 
that  it  is  not  always  possible  to  weigh 
containers. 

Customs  response  to  these  two 
objections  is  that  accurate  manifests  are 
required  by  statute.  Customs  will  take 
into  account  when  appropriate,  that 
carriers  are  not  permitted  to  open 
shipments  received  on  pallets  or  in 
containers  but  will  hold  carriers 
responsible  for  any  obvious  weight 
discrepancies. 

Comments  from  ttie  Trucking  Industry 

The  domestic  trucking  industry  was 
particularly  concerned  over  the 
definition  of  the  highest  degree  of  care 
and  diligence  within  the  context  of 
penalties  assessed  for  failure  to 
manifest  merchandise  imported  into  the 
United  States  under  the  provisions  of  19 
U.S.C  1584.  There  was  some  concern 
noted  that  domestic  truckers  would  be 
subject  to  the  penalties  set  forth  in  the 
proposed  regulations. 

Customs  wishes  to  aUay  these 
concerns.  Sections  1584  and  1594(c)  of 
tide  19.  United  States  Code,  pertain  to 
manifest  requirements  for  conveyances 
that  are  importing  merchandise  into  the 
U.S.  Domestic  truckers  are  affected  by 
these  statutory  provisions  and  the 
proposed  regiilations  only  to  the  extent 
that  these  truckers  operate  conveyances 
which  enter  the  U.S.  at  land  border. 
Generally,  transporting  merchandise 
within  the  U.S.  would  not  subject 
domestic  truckers  to  penalties  under 
these  proposed  regulations. 
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After  careful  consideration  of  aD  the 
comments  received  and  further  review 
of  the  matter.  Dutoms  has  decided  to 
pubUsh  another  proposed  ruleoiaking  on 
this  subiect  matter  and  to  allow 
interested  parties  an  additional 
opportimity  to  submit  comments,  ha  this 
proposal,  we  seek  to  clarify  that  there  is 
no  requirement  that  any  specific  steps  or 
actions  be  taken  by  a  common  carrier  to 
avoid  statutory  liability  for  penalties 
and  Corefeiture  of  conveyances  when 
controlled  substances  are  found  aboard 
a  conveyance.  Each  common  carrier 
must  determine  for  itself  what  actions 
are  appropriate  for  its  activities,  or 
whether  it  will  take  any  action  at  aU. 
This  proposal  sets  forth  criteria  that 
common  carriers  may  use  in  determinijag 
whether  they  are  taking  all  possible 
steps  to  comply  with  the  statutory 
standard  of  highest  degree  of  care  and 
diligence.  Separate  criteria  are  set  forth 
for  sea,  air  and  land  (rail  and  truck] 
carriers.  The  proposed  criteria  are 
divided  into  time  (3)  major  categories: 
security  of  terminal  facilities,  security  of 
the  conveyance,  and  operational 
practices.  These  categories  are  further 
subdivided  into  more  specific  criteria, 
some  of  which  are  elaborated  upon  with 
one  or  more  examples  of  specific 
measures  which  would  be  appropriate. 
A  fourth  category  of  criteria  that  is 
applicable  to  all  carriers  is  also 
proposed  pertaining  to  the  ongoing 
process  of  security,  including  personnet 
security. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  that  are  submitted  timely  to 
Ciutoms.  Comments  are  particidariy 
invited  regarding  the  anticiiMted 
effectiveness  of  the  various  security 
measures  proposed  by  Customs,  any 
suggested  alternative  measures  that 
carriers  would  consider  effective  that 
Customs  has  not  proposed,  and  the  cost 
of  pursuing  any  specific  measures.  All 
~  trnments,  including  those  that  discuss 
cost,  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C 
552).  { 1.4,  Treasury  Department 
Regulations  (31  CFR  1.4)  and  i  103.11(b), 
Customs  Regulations  (19  CFR  103.11(b)). 
on  regular  business  days  between  the 
hours  of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  and  Disclosure  Law  ftanch, 
room  2119,  Customs  Headquarters,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229.  Coounenters  on  the  original 
proposal  need  not  resubmit  their 
comments.  Th«  previoosly  submitted 


comments  wiB  be  reconsidered  with  any 
new  comments  received  in  response  to 
this  notice. 

RagMlatory  FlaxibUity  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  001 
et  aeq.),  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  econcHnic  impact  on  a 
substantial  number  of  smalt  entities. 
Accordingly,  they  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  S  U.S.C  803  and  604. 

Exacutiva  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
EO.  12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 

Drafting  Informadon 

The  principal  author  of  this  document 
was  Harold  M.  Singer,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
Customs  offices  participated  in  its 
development 

List  of  Subiects  in  19  CFR  Part  182 

Customs  duties  and  inspection.  Law 
enforcement.  Penalties,  Reporting  and 
recordkeeping  requirements.  Seizures 
and  forfeitures. 

Proposad  Amandments 

It  is  proposed  to  amend  part  182, 
Customs  Regulations  (19  CFR  part  182). 
as  set  forth  below: 

PART  162— RECOROKEEPINQ, 
INSPECnOMS,  SEARCH,  AND 
SEIZURE 

1.  The  authority  citation  for  part  182 
would  be  amended  by  revising  the 
specific  authority  for  {  162.65  and 

If  162.85  and  182.72.  and  by  adding  die 
specific  authority  for  |i  162.87  and 
162.88  in  proper  numerical  sequence  as 
follows: 

Authority:  S  U.S.C  301. 19  U.&C  66. 1624. 

•  *  • 

Section  162.65  also  issued  under  19  U.S.C 
1431(b],  1584, 1584. 1644.  21  U.S.C.  960.  961; 

Sections  162.67  snd  16.66  also  issued  under 
19  U.S.C  1594, 15eSa: 

Section  162.72  also  issued  under  19  U.S.C 
1431(b).  1644. 

2.  It  is  proposed  to  amend  S  182.85  by 
redesignating  paragraphs  (c)  through  (e) 
as  paragraphs  (d)  through  (f). 
respectively  and  adding  new  paragraph 
(c)  to  read  as  follows: 


gwajs 


far 


(c)  Liability  of  common  carrien.  In 
the  case  (rf  a  common  carrier,  the  master 


or  person  in  charge  of  the  conveyance, 
or  the  owner  of  such  conveyance  or  any 
person  directly  or  indirectly  responsible 
for  the  drugs  specified  in  19  U.S.C.  1584 
being  on  the  conveyance  are  liable  for 
the  payment  of  penalties  prescribed  in 
19  U.S.C.  1584(a)(2)  for  failure  to 
manifest  those  drugs  and  the 
conveyance  shall  be  held  for  the 
payment  of  such  penalties.  However,  if 
neither  the  master  nor  any  of  the  officers 
nor  the  owner  of  the  vessel  knew,  and 
could  not,  by  the  exercise  of  the  highest 
degree  of  care  and  diligence,  have  know, 
that  those  drugs  were  on  board,  the 
master  or  owner  of  the  conveyance  is 
not  Hable  for  such  penalties  and  the 
vessel  shall  not  be  held  subject  to  the 
line.  Regarding  the  criteria  for  meeting 
the  highest  degree  of  care  and  diligence 
standard,  see  i  182.68  of  this  part. 

3.  It  is  proposed  to  amended  part  182 
by  adding  new  (9  162.67  and  162.66  to 
subpart  F  to  read  as  follows: 

S  162.67   Saizuraa  of  common  earrlars. 

For  the  purpose  of  seizure  and 
forfeiture  of  a  common  carrier  pursuant 
to  19  U.S.C  1585a(a)  as  a  result  of  the 
carrying  of  unmanifested  controlled 
substances,  or  assisting  in  the  carrying 
of  such  merchandise,  the  common 
carrier  will  be  held  to  the  same  standard 
of  the  highest  degree  of  care  and 
diligence  required  under  19  U.S.C 
1594(c).  The  criteria  for  that  standard  in 
9  182.68  of  this  part  are  relevant  under 
either  provision.  "Controlled 
substances"  for  the  purpose  of  this 
section  means  those  substances  listed 
by  Congress  in  21  U.S.C.  801. 

deoraa  of  eara  snrt  flHnenra 

(a)  General.  The  highest  degree  of 
care  and  diligence  required  by  19  U.S.C. 
1584(a)(2),  1594(0)  and  1595a(a)  to  be 
exercised  by  a  common  carrier  in  order 
to  avoid  liability  for  penalties  or  seizure 
imposed  by  those  provisions, 
necessitates  the  implementation  and 
performance  of  appropriate  seairity 
measures  by  the  carrier.  This  section 
sets  forth  criteria  which  common 
carriers  can  use  in  establishing  and 
maintaining  security  programs,  and  in 
determining  whether  they  have  taken 
necessary  and  prudent  steps  to  avoid 
liability  tmder  the  statutes.  In  order  to 
establish  that  the  highest  degree  of  care 
and  diligence  has  been  exercised  in  a 
particular  case,  a  common  carrier  must 
show  that  it  has  actually  implemented 
and  performed.appropriate  security 
measures  and  could  not  have  know  that 
the  drugs  specified  in  19  U.S.C.  1584  or 
unmanifested  controlled  substances. 
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■  pursuant  to  19  U.S.G.  1594  and  159Sa. 
were  aboard  the  conveyance  on  which 
they  were  found.  "Controlled 
substances"  for  the  purposes  of  this 
section  means  those  substances  listed 
by  Congress  in  21  U.S.C.  801.  Customs 
will  determine,  based  on  the  individual 
facts  and  circumstances  surrounding 
each  case,  including  the  degree  of 
control  a  carrier  has  in  a  particular 
situation,  whether  a  common  carrier  has 
exercised  the  highest  degree  of  care  and 
diligence.  Customs  will  take  into 
account  the  measures  taken  by  the 
common  carrier  at  the  foreign  lading 
location,  on  board  the  conveyance  while 
en  route,  and  upon  arrival  in  the  U.S.  A 
common  carrier  is  not  required  to 
implement  any  or  all  the  criteria  set 
forth  in  this  section.  Carriers  are  free  to 
implement  any  measures  in  addition  to, 
or  in  lieu  of,  those  set  forth  in  this 
section  which  my  satisfy  the  standard  of 
exercising  the  highest  degree  of  care  and 
diligence.  The  carrier  must  demonstrate 
that  it  has  exercised  the  highest  degree 
of-care  and  diligence  in  the 
circumstances  to  ensure  that  for  the 
purpose  of  19  U.S.C  1584,  the  drugs 
specified  m  that  statute,  or  for  the 
purpose  of  19  U.S.C.  1594  and  1595a. 
controlled  substances,  were  not  aboard 
and  it  could  not  have  known  they  were. 

(b)  Criteria  for  all  carriers.  General 
criteria  for  all  carriers  are: 

(1)  Operation  of  a  security  program 
altered  periodically  to  incorporate  the 
availability  of  new  technology  and  new 
information  about  smuggling  methods 
and  high-risk  areas. 

(i)  Periodic  reviews  of  security 
systems  (e.g.,  alarms  and  similar 
systems)  to  assess  their  vulnerability 
and  the  taking  of  remedial  action  when 
appropriate. 

(ii)  Periodic  seminars  for  all 
employees  involved  in  cargo  handling 
and  documentation  processing  to 
promote  security  consciousness. 

(2)  Establishment  and  use  of  a  routine 
system  by  which  to  commimicate  with 
Customs  regarding  enforcement 
concerns. 

(i)  Designation  of  a  company  official 
or  representative  at  each  U.S.  port  to  be 
the  point  of  contact  with  Customs  on  all 
matters  identified  as  of  enforcement 
interest  to  Customs. 

(ii)  Prompt  disclosure  to  Customs  and 
other  law  enforcement  officials  of  all 
information  which  may  lead  directly  or 
indirectly  to  the  detection  of  controlled 
substances. 

(3)  Concerted  efforts  to  establish  that 
personnel  are  trustworthy  and  not 
Involved  in  criminal  activity. 

(i)  Investigation  of  the  background  of 
prospective  employees  to  the  extent 
permitted  by  law. 


(ii)  Program  for  employee 
identification.  Example:  LD.  cards 
incorporating  photographs,  holograms  or 
fingerprints. 

(iii)  Examinations,  not  including  body 
searches,  of  employees  and  their 
belongings  which  are  sufficient  to  detect 
significant  quantities  of  drugs  being 
carried  on  or  ofi  the  conveyance. 

(iv)  Appropriate  action  taken  (e.g., 
closer  supervision  of  employees, 
reassignment  of  employee;  informing 
Customs  of  suspicious  behavior)  when 
there  are  obvious  indications  that  an 
employee's  standard  of  living,  such  as 
possession  of  expensive  items,  is 
^inconsistent  with  an  employee's  wages 
and  other  known  sources  of  income. 

(c)  General  criteria  for  sea  carriers. 
General  criteria  for  sea  carriers  are: 

(1)  Securing  the  terminal  facilities,  (i) 
If  the  carrier  does  not  operate  the 
terminal,  securing  the  area  immediately 
surrounding  the  vessel.  Examples: 
Providing  lighting  on  board  the  vessel 
which  illuminates  the  areas  immediately 
surrounding  the  vessel  and  having  24- 
hour  Watches  posted. 

(ii)  If  the  carrier  operates  the  terminal, 
securing  the  entire  area  within  the 
terminal  and  deterring  unauthorized 
individuals  and/or  vehicles  bom  access 
to  the  terminal.  Examples:  Providing 
lighting  around  the  perimeter;  having  24- 
hour  watches  posted  around  the 
perimeter  and  at  points  of  entry; 
providing  secure  fencing;  locking  of 
doors  or  gates  and  issuing  keys  only 
when  essential;  locking  of  vdndows 
and/or  protection  with  bars;  providing 
an  alarm  system  to  detect  vehicles  or 
individuals  who  attempt  to  or  who 
actually  penetrate  the  perimeter; 
requiring  authorized  individuals  to  wear 
uniforms  or  badges;  providing  a  key- 
card  system;  and  screening  at  the  point 
of  entiy  and  issuing  temporary 
identification  to  non-employees  who 
require  access  to  the  terminal  and 
relieving  the  identification  when  those 
persons  exit  the  facility. 

(2)  Securing  the  vessel,  (i)  Controlling 
access  to  the  vessel.  Examples: 
Providing  24-hour  gangway  watches  and 
posting  watches  dockside. 

(ii)  Controlling  access  to  common  and 
other  areas  aboard  the  vessel 
particularly  while  in  port  Examples: 
Securing  compartments  such  as  rope 
lockers  where  this  will  not  affect  the 
safety  or  operation  of  the  vessel;  using 
special  seals,  such  as  serially  numbered 
ones,  to  secure  compartments. 

(iii)  Providing  adequate  lighting  in  all 
common  areas. 

(iv)  Searching  the  vessel  periodically 
both  randomly  and  on  a  schedule,  while 
in  port  and  at  sea.  using  a  checklist 


developed  specifically  for  the  particular 
vessel 

(3)  Operational  practices,  (i)  Using  a 
program  to  ensure  that  all  packages  and 
containers  are  manifested  and  that  the 
marks,  numbers,  weights  and  quantities 
on  the  packages  and  containers  agree 
with  the  masdfesL 

(ii)  Checking  containerized  shipments 
for  irregularities  such  as  anomalous 
odors  (odors  inconsistent  with  the 
claimed  content);  significant  weight 
discrepancies,  absence  of  a  seal  and 
evidence  of  tampering  with  the 
container  or  its  seals. 

(iii)  Maintaining  inventory  control  by 
using  serially  numbered  bills  of  lading 
and  seals. 

(d)  General  criteria  for  air  carriers. 
General  criteria  for  air  carriers  are: 

(1)  Securing  the  terminal  facilities, 
(i)  Securing  the  perimeter  of  the 

facilities.  Examples:  Providing  adequate 
lighting;  posting  24-hour  watchers 
around  the  perimeter  and  at  points  of 
entry;  providing  secure  fencing;  locking 
doors  or  gates  and  issuing  keys  only 
when  essential:  locking  windows  and/or 
protection  of  windows  with  bars;  and 
providing  an  alarm  system  to  detect 
vehicles  or  individuals  who  attempt  to 
or  who  actually  penetrate  the  perimeter. 

(ii)  Controlling  access  by 
unauthorized  individuals  and/or 
vehicles.  Examples;  Requiring 
authorized  individuels  to  wear  uniforms 
or  badges;  providing  a  key-card  system; 
and  screening  at  the  point  of  entry  and 
issuing  temporary  identification  to  non- 
employees  who  require  access  and 
retrieving  the  identification  when  those 
persons  exit  the  facility. 

(2)  Securing  the  aircraft  (i) 
Controlling  access  to  the  aircraft  by  the 
posting  of  security  guards. 

(ii)  Securing  the  aircraft  while  on  land. 
Examples:  Securing  the  cabin,  lavatory, 
and  compartments  within  the  lavatory, 
and  the  storage  and  cargo  areas  to  the 
extent  that  this  does  not  interfere  with 
normal  operations  such  as  janitorial 
services  or  lading  of  the  aircraft;  and 
scrutinizing  individuals  working  the 
janitorial  and  catering  services. 

(iii)  Providing  adequate  lighting  in  the 
area  immediately  surrounding  the 
aircraft. 

(iv)  Searching  the  aircraft  periodically 
both  randomly  and  on  a  schedule,  while 
on  the  ground  and  airborne,  using  a 
checklist  developed  specifically  for  the 
particular  aircraft 

(3)  Operational  practices,  (i)  Using  a 
program  to  ensure  that  all  packages  are 
manifested  and  that  the  marks,  numbers, 
weights  and  quantities  on  the  packages 
agree  with  the  manifest 
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(iii)  Majntainint  iowntory  coatitd  by 
uaiog  aarially  Bombeiad  btUa  of  lading 
and  teals. 

(tv)  Checking  sUpDMnts  for 
irregularities  such  as  anomalous  odocs 
(odors  inconsistent  with  the  claimed 
content);  significant  weight 
discrepancies;  absence  of  a  seal  and 
evidence  of  tampering  with  a  container 
or  holder  of  merchandise  or  its  seals. 

(e)  Criteria  for  land  carrien.  Land 
carriers  refers  to  truck  and  rail  common 
carriers  engaged  in  international  trafiic 
Land  cariars  are  responsible  for 

fl)  Securing  terminal  or  transfer 
facilities  within  their  control  and  the 
immediate  area  suirouiKling  their  trucks 
or  rail  cars; 

(2)  Controlling  access  to  the  trucks  or 
rail  cars  while  within  their  control 

(3)  Ensuring  that  all  packages  are 
manifested; 

(4)  Ensuring  that  there  are  no  obvious 
inconsistencies  between  the  manes, 
numbers,  wet^ts  and  quantities  on  the 
padcages  and  those  listed  on  the 
manifsst; 

(5)  Maintaining  faiventory  control  by 
using  serially  numbered  bifls  of  lading 
and  seals;  and 

(6)  Checking  shipments  for 
Irregularities  such  as  anomalous  odors 
(odors  inconsistent  with  the  claimed 
content);  significant  weight 
discrepancies;  absence  oif  a  seal  and 
evidence  of  tampering  with  a  container 
or  holder  of  merchandise  or  its  seals. 


Acting  CommiMsioimrafCattoatM. 
Approved  Janoary  31,  ISSL 

Acting  AssiMtant  Stex^ary  aftlm  Tnatary. 
[FR  Doc  n-ns  FUwl  a-U-91;  8:45  am] 
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AOmcv:  Employment  and  Training 
Administration.  Labor. 
action:  Proposed  rule. 


:  Employment  and  Training 
Administration  (ETA)  of  the  Department 


of  Labor  (DOL)  is  pabUshing  a  proposed 
rule  to  amend  the  rsgulstions  for  tha 
temporary  alien  agricultural  labor 
certification  (H-2A)  program.  The 
proposed  rule  clarifies  the  procedures 
for  prevailing  practice  determinationa. 
OATK  Written  comments  on  the 
proposed  rale  are  invited  fitun 
interested  parties.  Comments  must  be 
received  on  or  before  March  14, 1991. 
AODRCsna:  Send  written  comments  to: 
Assistant  Secretary  of  Labor. 
Employment  and  "^tiining 
Administration.  United  States 
Department  of  Labor,  room  N-445e,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  202ia  Attention:  Director,  United 
States  Employment  Service. 

PON  njNTMn  MPORMATIOII  CONTACTS 

Mr.  Robert  A.  Schaerfl,  Director,  United 
States  EmpIo]rment  Service, 
Employment  and  Training 
Administration.  Telephone:  202-535- 
0157  (this  is  not  a  toll-free  number). 
•umiMDCTAirr  MramuTiON:  The 
Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL)  is  publishing  a  proposed 
rule  to  amend  the  regulations  for  the 
temporary  alien  agricultural  labor 
certification  (H-2A)  program.  The 
proposed  rule  reflects  program 
experience  gained  since  the  H-ZA 
program  Interim  final  rule  was  published 
on  )une  1, 1987  (52  FR  20496).  See  20  CFR 
part  655,  subpart  B;  see  also  29  CFR  part 
501:  and  54  FR  28037  Quly  5. 1988).  The 
proposed  amendments  clarify 
procedures  for  making  prevailing 
practice  determinations. 

Whether  to  grant  or  deny  an 
employer's  petition  to  import  a 
nonimmigrant  alien  to  the  United  Stetes 
for  die  purpose  of  temporary 
emplojrment  is  solely  the  decision  of  the 
Attorney  General  and  his  designee,  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  (INS).  The 
Immigration  and  Nationality  Act  (INA) 
(8  U.S.C  1101  et  aeq.)  provides  that  the 
Attorney  General  may  not  approve  such 
a  petition  from  an  employer  for 
employment  of  nonimmigrant  alien 
workers  for  temporary  or  seasonal 
services  or  labor  in  agriculture  (H-2A 
visaholders)  unless  the  petitioner  has 
applied  to  the  Secretary  of  Labor 
(Secretary]  for  a  labor  certification 
showing  that: 

(A)  liaere  are  not  sufficient  U.S. 
workers  who  are  able,  willing,  and 
qualified  and  «^o  will  be  available  at 
the  time  and  place  needed  to  perform 
the  labor  or  services  involved  in  the 
petition;  and 

(B)  The  employment  of  the  alien  in 
such  labor  or  services  will  not  adversely 
affect  dw  wages  and  working  conditions 


of  workers  in  the  United  States  sindlarly 
employed. 

6  MAJC  1101(«KUMHMU)(ah  llMIcK 
andllM 

DOL  is  proposing  an  amendment  to 
include  a  de&iition  of  the  term 
"prevailing"  as  it  is  used  in  the  context 
of  certain  benefits  other  than  wages 
provided  by  employers  to  their  woricers 
and  certain  practices  engaged  in  by 
employers.  The  definition  reflecte  die 
policy  of  DOL  in  this  area  during  the 
predecessor  H-2  program  as  well  as  the 
procedures  for  arriving  at  prevailing 
practice  and  related  determinations  in 
ETA  Handbook  No.  398  (53  FR  22076, 
June  13, 1988). 

The  criteria  that  are  used  by  DOL  in 
determining  that  an  en^>loyer  practice  w 
benefit  is,  in  fact,  prevailing  are  as 
follows:  (1)  A  majority  of  employers  in 
an  area  (and  for  an  occupation)  engage 
in  the  practice  (or  offer  the  benefit^  and 
(2)  this  majority  of  employers  also 
employs  a  majority  of  U.S.  woricers  in 
the  occupation  in  the  area.  This 
standard  and  measurement  is  usedfor 
determinations  concerning  the  provision 
of  family  housing,  transportetion 
advances,  frequency  of  wage  paymente 
to  workers,  and  utilization  of  farm  labor 
contractors.  For  determinationa 
concerning  family  housing  and 
frequency  of  payment,  the  "majority  of 
employers"  component  of  the 
measurement  includes  H-2A  and  non- 
H-2A  user  employers  in  the  area  and 
the  occupation.  For  determinatioaa 
concerning  advance  tranq)orteti(m  and 
utilization  of  farm  labor  contractors,  the 
"majority  of  employers"  ctunponent 
includes  only  non-^2A  users 
employers  in  the  area  and  occupation. 
The  inclusion  or  exclusion  of  H-2A  user 
employers  in  these  measuremente  is 
determined  by  pertinent  statutory  or 
regulatory  descriptions  of  the  particular 
practice  or  benefit 

The  methodology  used  by  DOL  in 
making  prevailing  practice  and  related 
determinations  differs  from  the 
methodology  used  in  making  prevailing 
wage  determinations.  Prevailing  wage 
determhiations  are  made  in  accord.ance 
with  procedures  esteblished  in  ETA 
Handbook  No.  385,  supplemented  by 
ETA  Handbook  No.  398.  Prevailing  wage 
rates  usually  represent  a  finding  made 
by  DOL,  based  on  a  State  employment 
service  agency  (SESA)  survey,  of  the 
median  wage  rate  paid  to  workers  in  a 
crop  activity  and  area.  In  arriving  at  a 
prevailing  wage  rate  determination  DOL 
normally  is  involved  in  examining  sad 
evaluating  SESA  reporte  which  may 
show  many  different  wage  rates  being 
paid  by  many  employers  in  a  crop 
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activity  and  area.  While  there  may  be  a 
wide  range  of  different  rates  being  paid 
for  the  same  crop  activity  in  an  area,  the 
payment  of  a  wage  for  work  performed 
is  a  constant  feature  of  an  employer- 
employee  relationship.  This  is  not  the 
case  with  the  employer^mployee 
componente  for  which  the  "prevailing" 
standard  of  measurement  described 
above  applies,  because  the  componente 
being  measured  are  specific  and  discrete 
employment  variables  that  must  be 
measured  in  absolute  terms.  Unlike 
wages,  which  are  always  present,  these 
variables  either  do,  or  do  not.  exist; 
there  is  no  range  to  be  evaluated  or 
median  to  be  determined. 

In  adopting  the  methodology.  DOL 
examined  it  and  these  two  other 
alternative  approaches: 

1.  Considering  a  practice  to  be 
prevailing  when  a  simple  majority  of 
U.S.  workers  in  an  occupation  and  area 
receive  a  benefit,  irrespective  of  the 
number  of  employers  who  provide  the 
the  benefit:  and 

2.  Considering  a  practice  to  be 
prevailing  when  a  simple  majority  of 
employers  of  U.S.  workers  in  an  area 
engage  in  the  practice  or  provide  the 
benefit  irrespective  of  the  number  of 
workers  who  receive  the  benefit  or  are 
affected  by  the  practice. 

Neither  of  tiiese  alternatives  was 
adopted  because  tiiey  did  not 
su£Bciently  allow  for  the  wide  variances 
in  terms  of  size  of  employers  and 
markup  of  the  workforce  in  agricultural 
producing  areas  of  the  United  Stetes. 
With  die  first  alternative  approach,  for 
example,  it  is  conceivable  that  a 
substantial  number  of  small  employers 
with  fewer  than  a  majority  of  the  total 
number  of  woricers  would  be  required  to 
conform  dieir  practices  to  one  or  two 
large  corporate  entities  with  a  bare 
majority  of  U.S.  workers  and  far  greater 
financial  resources  than  the  small 
farmers.  With  the  second  alternative 
approach,  it  is  conceivable  that  a 
number  of  smaU  farmers  with  relatively 
few  workers  could  skew  a  prevailing 
practice  determination  to  the  extent  that 
the  determination  would  not  present  a 
realistic  picture  of  conditions  in  an  area 
when  a  few  large  employers  actually 
dominate  an  area  and  engage  in 
practices  and  provide  benefito  which 
affect  many  more  woricers  than  those 
employed  by  the  majority  of  small 
farmers.  On  balance,  DOL  found  the 
methodology  that  was  adopted  to  be  the 
fairest  and  most  equitebie  of  ^ese 
considered. 

This  rule  is  being  published  aa  a  result 
of  die  order  of  die  United  Stetes  District 
Court  for  die  District  of  Cohimbia,  hi 
Comite  De  Apoyo  Para  Los 
Trabafadoret  Agricoku  (CAT A)  v.  Doh, 


Civil  Action  No.  80^2257  (DJ).C 
February  27, 1990). 

Regulatory  Impact 

This  document  affecte  only  those 
employers  using  nonimmigrant  alien 
workers  in  temporary  agricultural  Jobs 
in  die  United  Stetes  (H-^A  visaholders). 
It  does  not  have  the  financial  at  other 
impact  to  make  it  a  major  rule  and, 
therefore,  the  preparation  of  a 
regulatory  Impact  analysis  is  not 
necessary.  ScMB  Executive  Order  No. 
12291. 3  CFR,  1981  Comp.,  Page  127, 5 
U.S.C  801  note. 

The  Department  of  Labor  has  notified 
the  Chief  Counsel  for  Advocacy,  SmaU 
Business  Administration,  and  made  the 
certification  pursuant  to  the  Regulatcny 
Flexibility  Act  at  5  U.S.C.  e05(b).  diat 
the  rule  does  not  have  a  significant 
eccmomic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  document  (»ntains  no  paperwork 
requiremento  which  mandate  clearance 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U5.a  3501  et  seq.) 

This  program  is  listed  in  ihe  CataJagutof 
Federal  Domettic  AsaiMtance  as  Number 
17J202,  "CertificatiaD  of  Foreign  WoiIcms  for 
Agricultural  and  Logging  Employment" 

List  of  Subjecto  in  20  CFR  Part  65S 

Administrative  practice  and 
procedure.  Agriculture,  Aliens, 
Employment  Forest  and  forest  products, 
Guam.  Labor,  Migrant  labor.  Wages. 

Proposed  Rule 

Accordingly,  part  655  of  chapter  V  of 
tide  20,  Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  follows: 

PART  655-LABOR  CERTIFICATION 
PROCESS  FOR  THE  TEMPORARY 
EMPLOYMENT  OF  AUENS  IN  THE 
UNTTEO  STATES 

1.  The  authority  dtetioo  for  part  655 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101(aHlS)(H]  and  1184: 
29  U.S.C  49  0/  seq.;  S I  e55.a  655.00.  and 
655.000  also  issued  under  8  U.S.C. 
1101(aH15KHKiKa).  llB2(m).  and  1188.  and  8 
CFR  214.2(hX4Ki):  Subparts  A  and  C  also 
issued  under  8  CFR  214.2(hK4)(i):  Subpart  B 
also  issued  under  8  US.C.  1188;  Subparts  D 
and  E  also  issued  under  8  U3.C. 
1101(a)(15)(H]{iKa)  and  1182(m)  and  Pub.  L 
101-238.  sec.  3(c)(1).  103  Stet  2099. 2103. 

2.  In  {  655.10a  paragraph  (b)  is 
amended  by  inserting,  between  the 
definitions  of  "Positive  recruitment"  and 
"Regional  Administrator.  Employment 
and  Training  Adminstration  (RA)",  a 
definiticm  of  "Prevailing",  to  reed  as 
follows: 


{866.100   OvarvfawoftMa 
uviHNuon  or  isnfw» 


(b)*  •  • 

Prevailiag  means,  with  respect  to 
certain  benefite  other  than  wages 
provided  by  enqiloyers  and  certain 
practices  engaged  in  by  employers,  that 

(1)  A  majority  of  employers  in  an  area 
and  for  an  occupatiiui  engage  in  die 
practice  or  oBet  the  benefit;  and 

(2)  This  majority  of  employers  also 
enq>loyes  a  majority  of  U.S.  workers  in 
the  occupaticm  and  area  (including  H- 
2A  and  non-H-2A  employers  for 
purposes  of  determinations  concerning 
the  provision  of  family  housing, 
frequency  of  wage  payments,  and 
woricers  siqqilying  their  own  bedding, 
but  noD-H^A  employers  cmly  for 
determinations  (xmceming  the  proviaton 
of  advance  transportation  and  the 
utilization  of  farm  labor  contractors). 

Sigaad  at  Washington.  DC  this  eth  day  of 
February,  1991. 

Roderick  A  DaAnnant 

Acting  Secretary  of  Labor. 

[FR  Doc  91-3273  FOed  2-11-81;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  end  Drug  Admbilstretion 

21  CFR  Part  211 

[Docket  Na«0N-0S78] 

RIN0905-AA79 

Current  Good  Manufacturing  Practice 
In  Manufacturing,  Proceeelng,  Packing, 
or  Holding  of  Onige;  Propoeed 
Amendment  of  Certain  Requiremento 
f or  FMstted  PtMrmaceutlcals 

AQENCV:  Food  and  Drug  Administration. 
ACTKM:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  certain  requirements  of  the 
current  good  manufacturing  practice 
(CGMP)  regulations  for  finished  human 
and  veterinary  pharmaceuticals.  The 
proposed  amendments  would  provide 
manufacturers  more  flexibility  and 
dis(a«tion  in  manufacturing  drug 
producte  while  maintaining  those  CGMP 
requiremente  that  are  necessary  to 
assure  drug  product  quality. 

DATES:  Commente  by  April  15, 1991. 
AOORCSSCS:  Written  commente  to  die 
Dockete  Management  Branch  (HFA- 
305),  Food  and  I^ng  Administration, 


5872 
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room  4-62. 6000  Fiahen  Lane.  Rockville. 
MD  20067. 


HTMN  contact: 

Robert  I.  Meyer.  Center  for  Drag 
Evaluation  and  Raaaafch  (HFN-sez). 
Food  and  Drug  Administration.  5000 
Fiahen  Lane.  Rockville.  MD  20057. 301- 


rARV  wwnMiaTioii:  Under 
section  801(aM2XB)  of  the  Federal  Food. 
Drug,  and  Coonetic  Act  (the  act)  (21 
U.S.C  S61(aH2)(B)).  a  drug  is  deemed  to 
be  adulterated  unless  the  methods  used 
in  its  manufacture,  processing,  packing, 
and  holding,  and  the  fsdlities  aiod 
controls  used  therefore,  conform  to 
CGMP  so  that  the  drug  meets  the  safety 
reituirements  of  the  act  and  has  the 
identity  and  strength  and  meets  the 
quality  snd  purity  characteristics  that  it 
is  represented  to  have.  FDA  has 
I»t)mulgated  regulations  for  die  efBdent 
enforcement  of  section  601(aM2)(B)  that 
Mt  out  minimiim  CGMP  requirements 
for  human  and  veterinary  drug  products 
(21 CFR  parts  210  and  211). 

L  Reoaot  Ameodmaats  and  Guidelines 

Since  the  CGMP  regulations  were  last 
updated  in  the  Fedatal  Ragiatar  of 
September  29. 1978  (43  FR  45014),  FDA 
has  issued  a  number  of  Fedatal  Ragiatar 
documents  that  amended  certain  CGMP 
regulations,  or  provided  guidance 
respecting  compliance  with  the  CGMP 
regulations.  Following  is  a  summary  of 
those  documents: 

1.  A  notice  announcing  the 
availability  of  a  guideliiM  describing 
practices  and  procedures  for  the 
preparation  of  compressed  medical 
gases  that  the  agency  viewed  as 
constituting  compliance  with  the  CGMP 
regulations  was  ptublished  In  the  Federal 
R^lMar  of  August  1&  1961  (46  FR 
41850).  Subsequent  notices  announcing 
the  availability  of  revlaions  of  this 
guideline  were  published  in  the  Federal 
Ragistan  of  April  18. 1964  (49  FR  15279) 
and  March  22. 1069  (54  FR  11815). 

2.  A  final  rule  amending  the  CGMP 
regulations  in  21  CFR  part  211  by 
establishing  tamper-resistant  packaging 
and  labeling  requirements  for  over-^e- 
counter  (OTC)  drug  products  to  improve 
the  security  of  OTC  drug  packaging  and 
help  assure  the  safety  and  effectiveness 
of  C3TC  drug  products  waa  published  in 
the  Fedatal  Ra^altm  of  November  5. 1962 
(47  FR  50442).  This  section  of  die  CGMP 
regulations  was  subeequendy  amended 
by  exempting  contact  lens  solutions  and 
certain  other  OTC  drug  producta  in  a 
final  rule  published  in  the  Fedetal 
Reglstar  of  April  19. 1963  (48  FR  16658). 
Subsequently,  FDA  amended  this 
section  of  the  CGMP  regulations  to 
improve  omsumer  protectiao  with 


regard  to  two-piece  hard  gelatin 
capsules  by  requiring  manufacturers  of 
such  capsules  to  use  st  least  two 
tamper-resistant  packaging  features  (see 
die  Fedatal  Ragiirtat  of  February  2. 1989 
(54  FR  5227)). 

a.  A  final  rule  amending  the  CGMP 
regulations  in  21  CFR  part  211  by 
reducing  the  time  that  reserve  samples 
of  radioactive  drugs  containing 
radionuclides  are  required  to  be 
retained  by  manufacturers  and 
exempting  reserve  samples  of  these  drug 
products  m)m  die  annual  visual 
examination  requirement  was  published 
in  the  Fedatal  Ragistar  of  March  29. 1983 
(48  FR  13024). 

4.  A  final  rule  amending  the  CGMP 
regulations  in  21  CFR  part  211  by 
exempting  compressed  medical  gas 
products  nt>m  die  requirement  that  lot 
or  control  numbers  of  the  drug  product 
be  recorded  on  distribution  records  was 
published  in  the  Fedatal  Register  of 
March  16. 1984  (49  FR  9664). 

5.  A  final  rule  amending  die  CGMP 
regulations  in  21  CFR  part  211  by 
requiring  procedures  for  the  review  of 
complaints  to  determine  whether  they 
include  serious  and  unexpected  adverse 
events  that  are  required  to  be  reported 
to  the  agency  was  published  in  the 
Fedatal  Regiater  of  July  3, 1986  (51  FR 
24476). 

6.  A  notice  announcing  the 
availability  of  a  final  guideline  entiUed 
"Guideline  on  General  Principles  of 
Process  Validation"  wu  published  in 
die  Federal  Registat  of  May  11. 1967  (52 
FR  17638).  The  guideline  was  intended 
to  inform  interested  persons  of 
acceptable  principles  of  process 
vaUdition  to  facilitate  compliance  with 
the  CGMP  regulations. 

7.  A  notice  announcing  the 
availability  of  a  final  guideline  entiUed 
"Guideline  on  Sterile  Drug  Products 
Produced  by  Aseptic  Processing"  was 
published  hi  the  Federal  Register  of  June 
9. 1987  (52  FR  21742).  The  guideline  was 
intended  to  inform  interested  persons  of 
acceptable  aaeptic  processing  practices 
and  procedures  to  focllitate  compliance 
widi  die  CGMP  regulations. 

&  A  notice  announcing  the 
availability  of  a  draft  guideline  entided 
"Guideline  on  the  Preparation  of 
Investigational  New  Drug  Products"  was 
published  in  the  Federal  Register  of 
February  26. 1988  (S3  FR  5835).  The 
guideline  was  intended  to  inform 
interested  persons  of  certain  practices 
and  procedures  for  the  preparation  of 
investigational  new  drug  products  that 
constitute  acceptable  ways  of 
compliance  with  the  applicable  CGMP 
regulations. 

9.  A  proposed  rule  amending  the 
CGMP  regulations  in  21  CFR  part  211  by 


revising  certain  labeling  control 
provisions  to  reduce  the  frequency  of 
drug  product  mislabeling  was  published 
in  die  Federal  Register  of  lune  ":3. 1989 
(54  FR  28394). 

n.  Background 

In  die  Federal  RegUter  of  July  14. 1981 
(46  FR  36333).  FDA  announced  its  plan 
for  undertaking  a  systematic  review  of 
its  existing  rules  in  accordance  with  the 
requirements  of  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12291. 

The  notice  solicited  data,  information, 
and  views  from  the  public  to  assist  the 
agency  in  its  review.  In  the  Federal 
Register  of  July  2, 1982  (47  FR  29004). 
FDA  announced  its  plans  for  reviewing 
its  existing  rules  based  on  these 
comments  and  other  sources  of 
information.  Among  the  regulationa 
listed  for  review  were  the  CGMP 
regulations  (21  CFR  parts  210  and  211). 

Accordingly,  under  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12291,  FDA  conducted  a  retrospective 
review  of  the  CGMP  regulations  to 
determine  whether  any  of  the  existing 
provisions  should  be  changed,  modified, 
or  revoked.  FDA  focused  its  review  on 
CGMP  regulations  that  have  been 
subject  to  public  comments  and  citizen 
petitions,  or  have  been  the  subject  of 
enforcement  activity  by  the  agency. 

FDA  has  identified  several  areas 
where  changes  in  the  CGMP  regulations 
would  be  justified  and  is  now  proposing 
to  amend  certain  provisions  of  those 
regulations.  Through  issuance  of  the 
proposed  amendments.  FDA  intends  to 
relieve,  where  possible,  unnecessary 
regulatory  burdens  without  ejecting 
those  CGMP  requirements  that  are 
necessary  to  assure  drug  product  quality 
under  the  act 

m.  Proposed  Changes 

The  following  is  a  discussion  of  the 
proposed  amendments  to  the  CGMP 
regulations: 

J.  Section  211.42    Design  and 
Construction  Features. 

This  regulation  requires 
manufacturers  to  establish,  for  certain 
manufacturing  operations  enumerated  in 
{  211.42(c),  separate  or  defined  areas  to 
prevent  contamination  or  mixups.  As 
noted  in  the  preamble  to  the  final  CGMP 
regulations  (comment  128, 43  FR  45037; 
September  29, 1978).  this  section  is 
intended  to  ensure  that  "enough 
l^ysical  separation  be  employed  as  is 
necessary  to  prevent  contamination  or 
mixups.  The  degree  of  separation  will 
depend  on  the  type  of  operation  and  its 
proximity  to  other  operations  within  the 
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plant  The  i^irase  'separate  or  defined'  is 
not  intended  necessarily  to  mean  a 
separate  room  or  partitioned  area,  if 
other  controls  are  adequate  to  prevent 
mixups  and  contamination."  The  agency 
has  reviewed  reports  of  instances, 
however,  where  this  requirement  has 
been  interpreted  to  mean  that  conq>lete 
physical  separation  is  intended  for  all 
operations.  Accordingly,  the  agency  is 
proposing  to  revise  i  211.42(c)  to  include 
the  phrase  "as  necessary"  to  clarify  this 
section  since  as  discussed  in  the 
preamble  to  the  1978  final  rule,  other 
control  systems  may  be  used  in  lieu  of 
complete  physical  separation. 

2.  Section  211.68   Automatic. 
Mechanical,  and  Electronic  Equipment 

FDA  is  proposing  to  amend  this 
requirement  in  paragraph  (b)  to  clarify 
that  the  degree  and  frequency  of  input/ 
output  checking  from  a  computer  or 
related  system  of  formulas  or  other 
records  or  data  be  based  on  the 
complexify  and  reliabilify  of  the 
computer  or  related  system.  This 
proposal  is  in  response  to  a  number  of 
industry  comments  questioning  the  need 
to  check  routinely  the  accuracy  of  input 
to  and  output  fitim  a  previously 
validated  computer  system. 

As  stated  in  the  preamble  of  the  final 
CGMP  regulations  (comment  186, 43  FR 
45014  at  45042:  September  29. 1978). 
computer  printouts  do,  on  occasion, 
contain  errors.  Whether  due  to  faulfy 
input  programming,  malfunction,  or 
other  reaaons,  they  can  result  in  a 
serious  production  error  and  the 
distribution  of  an  adulterated  product 
Thus,  while  the  degree  of  verification  is 
left  to  the  discretion  of  each 
manufacturer,  die  agency  believes  that 
this  section  conten^lates,  at  a  minimum, 
the  use  of  routine  accuracy  checks,  to 
provide  a  high  degree  of  assurance  that 
input  to  and  output  from  a  computer  or 
related  system  are  reliable  and  accurate. 
The  agency  intends  that  each 
manufacturer  will  exercise  reasonable 
judgment  based  on  a  variefy  of  factors, 
such  as  the  complexify  of  the  computer 
or  related  system,  in  developing  a 
method  for  preventing  inaccurate  data 
input  and  output 

3.  Section  211.137   Expiration  Dating 

FDA  has  received  a  number  of 
industry  comments  and  citizen  petitions 
about  the  applicabilify  of  the  CGMP 
requirements  to  investigational  new 
drug  products  for  human  or  animal  use. 
Based  on  a  careful  review  of  these 
comments,  FDA  has  tentatively 
concluded  that  it  is  not  necessary  to 
require  that  investigational  new  drug 
products  be  subject  to  the  expiration 
dating  requirements  set  forth  in 


S  211.137.  Section  211.137  requires  diat 
all  drug  producta  bear  an  expiration 
date  as  assurance  that  the  products 
meet  applicable  standards  of  identify, 
strength,  qualify,  and  purify  at  the  time 
of  use.  A  drug's  expiration  date  is 
required  to  be  established  on  the  basis 
of  stabilify  studies  conducted  on  the 
drug  product  pursuant  to  the  stabilify 
testing  provisions  under  S  211.106.  The 
agency  acknowledges,  that  at  the  start 
of  clinical  investigations  of  new  drug 
products,  relatively  limited  stabilify 
data  may  be  available  to  establiah 
expiration  dates.  In  some  instances,  this 
necessitates  that  investigational  new 
drug  products  be  destroyed  even  thought 
they  may  meet  appropriate  standards  or 
specifications  as  supported  by  ongoing 
stabilify  studies.  The  agency  believes 
that  adequate  assurances  that 
investigational  drugs  meet  applicable 
standards  may  be  obtained  by 
demonstrating  the  product's  stabilify 
during  its  estimated  period  of  use  in  the 
clinical  investigation.  This  would 
preclude  the  possibilify  of  premature 
butdating  and  permit  clinical  supplies  of 
investigational  new  drug  products  to 
remain  in  use  for  as  long  as  stabilify 
testing  demonstrates  that  these  producta 
meet  their  appropriate  standards  or 
specifications.  The  agency  notes  that 
unlike  commercially  distributed  drug 
products,  the  monitoring  and  control  of 
investigational  new  drug  products  can 
be  read^y  adiieved  in  the  limited  and 
closed  systems  used  to  distribute 
investigational  new  drug  products  to 
clinical  investigators.  Therefore,  the 
agency  is  proposing  to  amend  the  CGMP 
rq^ations  by  exempting  investigational 
new  drug  products  from  the  expiration 
dating  requirements  provided 
appropriate  stabilify  studies 
demonstrate  that  such  products  meet 
appropriate  standards  or  specifications 
during  their  use  in  clinical 
investigations. 

The  proposed  exemption  bom  the 
expiration  dating  requirements  would 
not  exempt  investigational  new  drug 
products  that  are  to  be  reconstituted  at 
the  time  of  dispensing  from  bearing 
expiration  dating  for  the  reconstituted 
drug  product  The  agency  views  the 
exemption  as  not  warranted  for 
reconstituted  drug  products  because  of 
the  typically  short  shelf  life  for  these 
drug  products.  Thus,  the  agency  believes 
that  expiration  dating  is  both  necessary 
and  desirable  for  investigational  new 
drug  products  after  they  are 
reconstituted  to  ensure  that  medical 
persoimel  are  informed  of  the  lengdi  of 
time  these  drug  products  can  be  used. 


4.  Section  211.170   Reserve  Samples 

Paragraph  (b)  of  this  section  currendy 
requires  that  a  reserve  sample  that  is 
representative  of  eadi  lot  or  batch  of  a 
drug  product  be  examined  visually  at 
least  once  a  year  for  evidence  of 
deterioration  unless  such  examination 
would  affect  the  integrify  of  the  reserve 
sample.  Thia  fnovision  is  intended  to 
facilitate  investigations  of  possible 
product  defects.  The  annual 
examination  of  representative  samples 
entails  an  extensive  investment  of 
resources  by  many  manufactiirera.  The 
agency  has  tentatively  concluded  diet 
the  objective  of  this  requirement  can  be 
achieved  through  an  alternate  procedure 
that  will  relieve  part  of  die  regulatory 
burden  and  provide  equal  assurance  of 
drug  product  qualify.  Accordingly,  the 
agency  is  proposing  to  amend 
S  211.170(b)  to  require  that  reserve 
samples  frtnn  representative  sample  lots 
or  batdies  selected  by  acceptable 
statistical  procedures  be  examined 
visually  at  least  once  a  year  for 
evidence  of  deterioration  unless  visual 
examination  would  affect  the  integrify 
of  the  reserve  samples. 

5.  Section  211.160    General 
Requirements 

Paragraph  (e)(1)  of  this  section 
requires  that  for  the  qualify  standards 
evaluation  for  each  dnig  product  the 
procedures  include  provisions  for  a 
review  of  every  batch,  whether 
approved  or  rejected,  and,  where 
applicable,  records  associated  with  the 
batch.  The  intent  of  this  requirement  as 
stated  in  the  preamble  to  the  final 
CGMP  regulations  (comment  431. 43  FR 
45014  at  45067;  September  29. 1978).  is 
"to  provide  reliable  procedures  for  a 
manufacturer  to  review  the  qualify 
standards  for  each  drug  product"  The 
agency  has  become  aware  that  some 
manufacturera  have  interpreted  this 
provision  to  require  the  review  of  every 
batch  reccMd  produced  during  the  year 
for  each  drug  product  However,  it  was 
not  the  agency's  intention  to  require 
review  of  every  batch  record  in  every 
instance.  For  example,  a  review  of  a 
representative  number  of  batch  records 
for  each  drug  product  would  be 
adequate  to  establish  a  drug  product 
profile.  If  a  representative  check  of 
batch  records  showed  an  adverse 
qualify  trend,  adopting  a  procedure  to 
check  every  batch  record  would  clearfy 
be  appropriate  Therefore,  the  agency  ia 
proposing  to  revise  {  211.100(e)(1)  by 
dariying  that  for  the  qualify  standard 
evaluation  for  each  drug  product  the 
written  procedures  shall  include 
provisioos  for  a  review  of  a 
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tcpresentative  number  of  batch  raoords, 
WMther  apiMwed  or  rejected  for  each 
drag  product. 

IV.  EDvlraiimaiital  Impacl 

The  agency  has  determined  under  21 
can  2S^aMlO)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

The  agency  has  considered  the 
economic  impact  and  regulatory 
flexibility  implications  of  this  proposed 
rale  and  has  determined  that  it  requires 
neither  a  regulatory  impact  analysis,  as 
specified  in  Executive  Order  12291.  nor 
a  regulatory  flexibility  analysis,  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  SpedficaUy.  the 
proposed  amendments  to  the  CX^MP 
regulations  are  intended  to  aUow  drug 
manufacturers  more  flexibility  and 
discretion  in  manufacturing  (bug 
products  while  maintaining  the 
ifiinimiiTti  CGMP  reqxiirements  necessary 
to  assure  drug  product  quality.  This  will 
encourage  innovation  and  the 
development  of  more  efficient 
manufacturing  procedures  that  should 
lead  to  cost  savings  for  drug 
manufacturers.  Therefore,  the  agency 
has  determined  that  this  proposed  rule 
is  not  a  major  rule  as  defined  in 
Executive  Order  12291.  Further,  the 
agency  certifies  that  this  proposed  rule, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act 

VL  Request  for  Comments 

Interested  persons  may,  on  or  before 
April  15. 1991.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  writh  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  aan.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjecto  b  21 CFR  Fait  211 

Drugs,  Labeling,  Laboratories. 
Packaging  and  containers.  Prescription 
drugs.  Reporting  and  recordkeeping 
requirements.  Warehouses. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  Part  211  be  amended  as  follows: 

PART  211— CURRENT  QOOO 
MANUFACTURINQ  PRACTICE  FOR 
RNISHED  PHARMACEUTICALS 

1.  The  authority  citation  for  21  CFR 
part  211  continues  to  read  as  follows: 

Authority:  Sees.  201.  801. 802. 806. 808. 507. 
812. 701, 704  of  the  Padnal  Pood.  Drug,  and 
Connetic  Act  (21  U.S.C  S21, 381. 352. 355, 380, 

357.  3eOb.  371.  374). 

2.  Section  211.42  is  amended  in  the 
introductory  text  of  paragraph  (c)  by 
revising  the  second  sentence  to  read  as 
follows: 

1211,42   Deeljw  and  construction 


(c)  *  *  *  There  shall  be  separate  or 
defined  areas  for  the  firm's  operations 
as  necessary  to  prevent  contamination 
or  mixups  as  follows: 
•        •        •        •        • 

3.  Section  211.68  is  amended  by 
adding  a  new  sentence  after  the  second 
sentence  in  paragraph  (b)  to  read  as 
follows: 

§21149   Autonietic,  HMCtienicel,  and 

(b)  •  *  *  The  degree  and  frequency  of 
input/output  verification  shall  be  based 
on  the  complexity  and  reliability  of  the 
computer  or  related  system.  *  *  * 

4.  Section  211.137  is  amended  by 
redesignating  paragraph  (g)  as 
paragraph  (h),  and  by  adcUng  new 
paragraph  (g)  to  read  as  follows: 

1 211.127   Expiration  dating. 

(g)  New  drug  products  for 
investigational  use  are  exempt  from  the 
requirements  of  this  section,  provided 
that  such  drug  products  meet 
appropriate  standards  or  specifications 
as  demonstrated  by  stability  studies 
during  their  use  in  clinical 
investigations.  In  the  case  of  dug 
products  diat  are  to  be  reconstituted  at 
the  time  of  dispensing,  their  labeling 
shall  bear  expiration  dating  for  the 
reconstituted  drug  product 

5.  Section  211.170  is  amended  by 
revising  the  fourth  sentence  in  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 


1211.170 


(b)  *  *  *  Except  those  drug  products 
desoibed  in  paragraph  (b)(2)  of  this 
section,  reserve  samples  from 
representative  sample  lots  or  batches 


selected  by  acceptable  statistical 
procedures  shall  be  examined  visually 
at  least  once  a  year  for  evidence  of 
deterioration  unless  visual  examination 
would  affect  the  integrity  of  the  reserve 
sample.  *  *  * 

6.  Section  211.180  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§  21 1.180   Qencfai  requirements^ 

(e)  •  •  • 

(1)  A  review  of  a  representative 
number  of  batch  records,  whether 
approved  or  rejected,  for  each  drug 
product 

Dated  January  18, 1991. 

Ronald  G.  CheMmore, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc  91-3290  Filed  2-11-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 

[Fm.-3904-3] 

Opon  Mooting  of  tho  Nogotlatod 
Rulomaldng  Advisory  Committoo— 
Load  Add  Battery  Recycling  Rule 

aqincy:  Environmental  Protection 
Agency. 

action:  FACA  Committee  Meeting- 
Negotiated  rulemaking  committee  on  the 
lead  acid  battery  recycling  rule. 


r.  As  required  by  Section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-'463),  we  are  giving  notice  of 
the  next  meeting  of  the  Advisory 
Committee  to  negotiate  a  rule  to  recycle 
lead  acid  batteries.  The  meeting  is  open 
to  the  public  without  advance 
registration. 

The  purpose  of  the  meeting  is  to 
consider  information  on  the  status  of 
lead  acid  battery  recycling,  and  to 
generate  and  discuss  issues  and  options 
for  the  committee  to  discuss. 
DATES:  The  meeting  will  be  held  on 
February  27, 1991  from  10  am  to  4  pm. 
AOOMCSSCt:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Hotel  2799  Jefferson 
Davis  Highway.  Arlington.  VA  22202. 
ran  niRTNifi  information  contact: 
Persons  needing  further  information  on 
substantive  aspects  of  lead  acid  battery 
recycling  rule  should  call  Nancy 
Laurson.  Office  of  Toxic  Substances. 
VS.  EPA.  (202)  382-7363.  Persons 
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needing  further  information  on 
administrative  matters  such  as  * 
committee  arrangements  or  procedures 
should  contact  Deborah  Dalton,  EPA 
Regulatory  Negotiation  Project,  (202) 
382-5495  or  the  Committee's  facilitator, 
John  McGIennon,  (617)  742-8228. 

Dated:  February  7, 1991. 
Thomas  E.  Kelly, 

Director,  Office  of  Regultory  Management 
and  Evaluation,  Office  of  Policy,  Planning  and 
Evaluation. 

[FR  Doc  91-3315  Filed  ^-11-91;  &45  am) 
aauNQ  coos  M«o-a»-M 


40  CFR  Ch.  I 
[FRL-390S-1] 

Intent  To  Form  an  Advisory  Commlttso 
To  Negotiate  Amendments  to 
Regulations  for  Class  II  Wells 

aoency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  meeting  cancellation. 


summary:  This  notice  amends  the 
announcement  of  an  upcoming 
organizational  meeting  of  the  advisory 
committee  that  appeared  in  the  Federal 
Register  (56  FR  4957)  noUce  dated 
February  7, 1991. 

dated:  February  8, 1991. 

^  TOR  FURTHER  INFORMATION  CONTACT 

*  Jeffrey  B.  Smith,  Underground  Injection 
Control  Branch  (WH-550E), 
Environmental  Protection  Agency,  401  M 
Street,  SW..  Washington,  DC  20460. 
SUPPLEMENTARY  NOTICE:  Due  to  last 
minute  scheduling  problems 
encountered  by  several  significantly 
impacted  parties,  the  organizational 
meeting  to  be  held  on  February  12-13, 
1991  at  The  Embassy  Suites  Hotel,  1250 
22nd  Street,  NW.  Washington.  DC  is 
hereby  canceled.  The  meeting  will  be 
rescheduled  at  the  earliest  possible  date 
that  will  accommodate  all  parties. 
Advance  notice  of  the  rescheduled 
meeting  date  will  be  published  in  the 
Federal  Register. 

Public  comment  on  whether  the  EPA 
should  establish  a  Federal  Advisory 
Committee  to  negotiate  amendments  to 
the  Underground  Injection  Control  (UIC) 
regulations  governing  injection  wells 
associated  with  oil  &  gas  production  is 
still  welcome  and  desired.  Comments 


and  suggestions  relative  to  this  initiative 
should  be  submitted  to  the  EPA  by 
March  1. 1991. 

ADDRESS:  Comments  should  be 
submitted  to  Frangoise  M.  Brasier.  Chief, 
Underground  Injection  Control  Branch 
(WH-550E),  Environmental  Protection 
Agency,  401 M  Street  SW..  Washington. 
DC  20460. 

Dated:  February  8, 1991. 
Cari  B.  Reeveits. 

Acting  Director,  Off  ice  of  Drinking  Water. 

[FR  Doc  91-3445  Filed  Z-ll-Ol;  8:45  am) 
enxiNG  coos  uss-ao.* 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  683 

Western  Pacific  Bottomfish  and 
Seamount  Groundfish  Fisheries 

aoency:  National  Marine  Fisheries 
Service  (NMFS),  NCAA,  Commerce. 
action:  Notice  of  availability  of  a 
fishery  management  plan  amendment 
and  request  for  comments. 


summary:  NCAA  issues  this  notice  that 
the  Western  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  4  to  its  Fishery 
Management  Plan  for  the  Bottomfish 
and  Seamount  Groundfish  Fisheries  of 
the  Western  Pacific  Region  (FMP)  for 
Secretarial  review  and  is  requesting 
comments  from  the  public.  Copies  of 
Amendment  4  may  be  obtained  from  the 
Council  at  the  address  below. 

DATES:  Comments  on  the  amendment 
should  be  submitted  on  or  before  April 
2.1991. 

ADDRESSES:  All  Comments  should  be 
sent  to  E.C.  Fullerton,  Regional  Director, 
Southwest  Region,  NMFS,  300  South 
Ferry  Street,  Terminal  Island,  CA  90731. 
Copies  of  the  amendment  and  the 
environmental  assessment  are  available 
from  the  Western  Pacific  Fishery 
Management  Council,  1164  Bishop 
Street,  suite  1405,  Honolulu.  Hawaii 
96813,  (808)  541-1974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner,  NMFS,  Terminal  Island. 
California  (213)  514-6660  or  Alvin 


Katekaru.  NMFS,  Pacific  Area  Office. 
Honolulu,  Hawaii,  (808)  955-8831. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  18  U.S.C.  1801  et  seq. 
(Magnuson  Act)  requires  that  each 
Regional  Fishery  Management  Council 
submit  any  fishery  management  plan  or 
amendment  it  prepares  to  the  Secretary 
of  Commerce  (Secretary)  for  review  and 
approval  or  disapproval.  The  Act  also 
requires  that  the  Secretary,  upon 
receiving  a  plan  or  amendment 
immediately  pubUsh  a  notice  that  the 
plan  or  amendment  is  available  for 
public  review  and  comment.  The 
Secretary  will  consider  all  public 
comments  in  determining  whether  to 
approve  the  plan  or  amendment. 

Amendment  4  proposes  to  estabhsh 
on  a  permanent  basis  the  observer 
requirements  applicable  to  bottomfish 
fishing  vessels  in  the  northwestern 
Hawaiian  Islands  (NWHI)  under 
emergency  rules  promulgated  by  the 
Secretary  of  Commerce,  at  the  Council's 
request  effective  November  28, 1991  (55 
FR  49050).  These  emergency  regulations 
are  effective  until  2400  hours  local  time 
February  24, 1991,  and  may  be  extended 
for  90  days  under  the  Magnuson  Act 
The  Council  proposes  that  the  effective 
date  of  this  amendment  coincide  with 
the  expiration  of  the  emergency 
regulations. 

An  environmental  assessment 
(required  under  the  National 
Environment  Policy  Act)  and  regulatory 
impact  review/initial  regulatory 
flexibility  analysis  (required  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act)  are 
incorporated  in  Amendment  4.  All  are 
available  for  public  review  as  noted 
above. 

The  receipt  date  for  Amendment  4 
was  February  1, 1991.  Proposed 
regulations  to  implement  Amendment  4 
are  scheduled  to  be  filed  with  the  Office 
of  the  Federal  Register  within  15  days 
after  the  receipt  date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  6, 1991. 
David  S.  Ctestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  91-3268  Filed  2-7-91;  8:48  am] 
BtLUNQCOOE  SS10-22-«l 
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Notices 


Th«  Mctton  of  ttw  FEOEflAL  REQ<STER 
cootaiRS  documents  othar  ttMn  rulM  or 
profioaed  niM  ttwt  are  applicabte  to  the 
puMc.  Noticea  of  hearings  and 
Inyestigaliona.  commmee  meetings,  agency 
dacisiorw  wid  Mings,  delegations  of 
authority,  fifing  of  petitions  and 
applicationa  and  agency  statements  of 
Oi^anization  and  functions  are  examples 
of  documaols  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

FoTMt  S«ivic« 

Ctoanup  and  RahabWtatlon  of  ttrm 
WhR*  King  m6  Lucky  Last  Uranhm 
MlnM,  Frwnont  National  Forest,  Lafca 
County,  OR 


:  Forest  Service,  USDA. 
action:  Revision  of  a  notice  of  intent  to 
prepare  an  environmental  impact 
statement 

summary:  Notice  is  hereby  given  that 
the  Forest  Service.  USDA.  will  aaodify 
the  title  of  an  environmeBtal  impact 
statement  (QS)  tot  the  White  King/ 
Lucky  Lass  Abandoned  Uranium  Mine 
Remedial  Action  ProjecL  As  a  result  of 
the  analysis  efforts,  a  new  title  has  been 
•elected  that  more  accurately  reflects 
the  associated  analysis  process  being 
conducted.  Therefore,  the  title  of  the  EIS 
for  this  project  which  was  printed  in  the 
Notice  of  Intent  published  in  the  Federal 
Ragistar  an  August  la  1989  (54  PR 
32837)  is  revised  to  "Cleanup  and 
Rehabilitation  of  the  White  King  and 
Lucky  Lass  Uranium  Mines". 
FOR  FURTMM  WPOWMATIOSI  COaiTACT: 
Direct  qaestiona  regarding  this  revised 
Botice  of  intent  to  Felix  R.  Miera.  Project 
Manager.  Lakeriew  Ranger  Chstrict  HC 
64.  Box  60,  Lakeview.  Oregon  97630, 
phone  (503)  947-3334. 

Dated:  February  11, 1991. 
Thaddeua  Yuosh 
Acting  Foreat  Supervwor. 
[FR  Doc  91-3327  Filed  2-11-Sl:  8:4S  am) 
I  coot  S41S-11-M 
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CMkamIn  Tknbsr  Sale,  Wsnatchso 
National  Forsst.  Chslan  County.  W# 

AGSNCY:  Forest  Service,  USDA. 
action:  Cancellation  of  an 
environmental  impact  statement 

SUMMARY:  The  office  of  the  Secretary. 
USDA.  gave  notice  that  the  Chief  of  the 


Forest  Service  vacated  the  decision 
contAiaed  in  the  December  1969  Record 
of  Decision  which  amended  the  Regional 
Guide  for  the  Pacific  Northwest  Region 
with  regard  to  management  of  northern 
spotted  owl  habitat  This  notice 
appeared  te  the  October  3. 1990.  Federal 
Register  (55  FR  40413).  The 
announcement  in  the  Fadaral  Roster 
further  states  that  the  Forest  Service 
will  conduct  timber  management 
activities  in  a  manner  not  inconsistent 
with  the  May.  1990  Interagency 
Scientific  Committee  recommendations 
pending  enactment  of  new  legislation. 
The  Interagency  Scientific  Committee 
report  recommends  that  the  entire 
Chikamin  Timber  Sale  project  area  be 
placed  in  a  Category  1  Habitat 
Conservation  Area,  which  prechides 
timber  harveet 

The  Chikamin  limber  Sale  notice  of 
intent  published  in  the  September  1. 
1989.  Federal  Register  (54  FR  36385).  is 
hereby  recinded. 

worn  fURTNER  INFORMATION  CONTACT: 

Direct  questions  regarding  this 
cancellation  to  Jim  Furlong,  Project 
Team  Leader,  Lake  Wenatchee  Ranger 
District  Wenatchee  National  Forest 
2297  State  Highway  207,  Leavenworth. 
Washington  96826,  phone:  (509)  76S- 
3103. 

Dated:  January  29. 1991. 
Sotmy  1. 074ed. 
Forest  Supervisor. 
(FR  Doc.  91-3328  Filed  2-11-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Intamatlonal  Trada  Administovtion 

[C-112-404] 

Uva  SiMlna  From  Canada;  Prallinlnary 
Rasults  of  CountarvaMng  Duty 
AdmMctrattva  RavMw 

AOCNCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  preliminary  resu^^ts  of 
countervailing  duty  administrative 
review. 

tUMMftirr  The  Department  of    - 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  live  swine 
from  Canada  for  the  period  April  1. 1988 
to  March  31, 1969.  We  preliminarily 


determine  the  net  sufesidy  far  live  swine 
(other  than  sows  and  boars)  to  be 
Can$0.0548/lb.,  and  the  net  subsidy  for 
sows  and  boars  to  be  CanSOOOSl/lb.  We 
invite  interested  parties  to  comment  on 
these  preliminary  results. 
EFFSCnvi  DATS:  February  12, 1901. 

FOR  FURTHCR  INFORMATION  CONTACT: 

Britt  Dou^tie  or  Ikdaria  Mackay,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230:  telephone:  (202)  377-2786. 
SUFFLCMKNTARV  INFORMATION: 

Backgromd 

On  August  7, 1969,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Faitoral  Ragblar  a  notice  of 
"Opportunity  to  Request  Administrative 
ReviewT  (54  FR  32364)  of  the 
countervailing  duty  order  on  live  swine 
from  Canada  (50  FR  32880).  On  August 
11, 1989,  the  National  PoA  Producers 
Council  reqaested  an  administrative 
review  of  the  order.  We  faiitiated  the 
review,  covering  the  period  April  1, 1888 
through  March  3L 1980,  on  September 
2a  1980  (52  FR  38712).  The  Deiwrtxnent 
has  now  conducted  the  adminstrative 
review  in  accordaiwe  with  section. 
751(a)  of  the  Tariff  Act  of  193a  as 
amended  (the  Tariff  Act). 

Scope  of  Raviaw 

Imports  covered  by  Aese  reviews  are 
shipments  of  Canadian  live  swine. 
Throu^  1988,  such  merchandise  was 
classifiable  under  item  number  100  J500 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA).  Such 
merchandise  is  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  0103.91.00  and 
0103.92.0a  The  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  Custom's  purposes.  The  written 
description  remains  dispositive. 

The  review  cov»8  the  period  AprU  1, 
1966  throng  March  31, 1989  and  46 
programs. 

On  December  20, 199a  Pryme  Pork 
Ltd.  (Pryme),  of  St  Malo.  Manitoba,  an 
exporter  of  live  weanling  swine 
(weanlings),  requested  that  the 
Department  determine,  pursuant  to  19 
CFR  355.29,  tiiat  weanlings  be  excluded 
bora  the  scope  of  the  countervailing 
duty  order  on  live  swine  from  Canada. 
In  its  request  Pryme  presents  an 
analysis  of  weanlings  based  on  the 
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criteria  set  forth  by  the  Department  in 
Certain  Steel  Products  from  the  United 
Kingdom  (47  FR  35668;  August  12, 1982) 
to  determine  whether  merchandise 
having  the  same  generic  description 
could  be  distinguished  from  the  goods 
subject  to  an  antidumping  duty  order  for 
the  purpose  of  determining  and 
publishing  separate  dumping  margins. 
According  to  Pryme's  analysis, 
weanlings  are  different  from  butcher 
hogs  because:  (1)  Weanlings  have  a 
different  tariff  classification;  (2) 
weanlings  have  dissimilar  physical 
characteristics;  (3)  weanlings  are 
customarily  categorized  differently;  (4) 
weanlings  have  separate  pricing 
mechanisms;  (5)  buyers  of  weanlings 
have  different  expectations;  (6) 
weanlings  have  distinguishable 
channels  of  trade;  (7)  weanlings  have 
different  uses;  and  (8)  weanlings 
imdergo  extensive  processing  after  sale. 
Based  on  these  criteria,  Pryme 
concludes  that  weanlings  are  not  within 
the  scope  of  the  order  and  requests  that 
the  Department  issue  instructions 
requiring  the  liquidation  of  all 
outstanding  entries  of  weanlings  and  the 
refund  of  all  countervailing  duties  paid 
on  weanlings,  with  interest  in 
accordance  with  19  CFR  355.24. 

For  purposes  of  determining  whether 
weanlings  are  within  the  scope  of  the 
countervailing  duty  order  on  live  swine, 
the  Department  referred  to  its 
regulations  on  scope  determinations, 
published  at  19  CFR  355.29.  This  order  is 
on  live  swine.  The  ITC,  at  page  A-2  of 
its  final  determination,  defined  live 
swine  as  follows:  "in  general  usage, 
swine  are  referred  to  as  hogs  and  pigs. 
The  term  'hogs'  generally  refers  to 
mature  animals  and  'pigs'  to  young 
animals.  The  provision  for  live  swine  in 
the  TSUS  under  item  100.85  applies  to 
all  domesticated  swine  regardless  of 
age,  sex,  size,  or  breed."  (USITC 
Publication  1733,  Determination  of 
Investigation  No.  701.TA-224  (Final)  for 
Live  Swine  and  Porii  bom  Canada,  July 
1985). 

The  product  descriptions  of  the 
merchandise  contained  in  the  ITC's 
determination  and  the  CVD  order  are 
dispositive  as  to  whether  the 
merchandise  in  question  is  within  the 
scope  of  the  cotmtervailing  duty  order. 
Therefore,  we  did  not  consider  the 
additional  criteria  listed  in  §  3SS.29{i){2) 
of  the  Department's  r^^ations.  Because 
the  order  covers  live  swine  and  the 
definition  of  live  swine  used  by  the  ITC 
encomfwases  weanlings,  the  Department 
detennines  that  weanlings  are  included 
in  the  scope  of  the  countervailing  duty 
order  on  Uve  swine  from  Canada. 
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Analysis  <rf  Programs 

/.  Federal  Programs 

1.  Agricultural  Stabilization  Act 

The  Agriculttiral  Stabilization  Act 
(ASA)  of  1957-68  was  passed  by  tiie 
federal  government  to  provide  for  the 
price  stabilization  of  named  and 
designated  agricultural  commodities.  On 
June  27, 1985,  section  10  was  added  to 
the  ASA.  This  amendment  created  a 
new  option  to  establish  commodity- 
specific  price  stabilization  schemes,  the 
National  Tripartite  Price  Stabilization 
Schemes,  based  on  agreements  between 
the  federal  govenmient  the  provinces 
and  the  producers.  See  Notice  of 
Preliminary  Results  of  Countervailing 
Duty  AdmLiistrative  Review;  Live  Swine 
from  Canada  (53  FR  22189;  June  14, 
1988).  The  agrement  reached  on  live 
swine  is  called  the  National  Tripartite 
Price  Stabilization  Scheme  for  Hogs,  and 
this  agreement  will  be  discussed  under 
Section  n. 

Named  commodities,  including  cattle, 
hogs,  lambs  and  wool;  industrial  milk 
and  industrial  cream;  com  and 
soybeans;  and  spring  wheat  winter 
wheat  oats  and  barley  not  produced  in 
the  designated  area  as  defined  in  the 
Canadian  Wheat  Board  Act,  are 
statutorily  guaranteed  eligibility  for 
payouts  from  ASA  whereas  any  other 
commodity  is  required  to  be  designated 
by  the  Governor  in  Council  and  requires 
a  separate,  yearly  appropriation  vote  by 
Parliament  Because  of  the  distinction 
between  named  and  designated 
commodities,  and  the  fact  that  only  14 
commodities  received  ASA  benefits  in 
FY  1988/89,  we  preliminarily  determine 
that  the  ASA  is  coimtervailable  because 
benefits  from  ASA  are  provided  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  in 
accordance  with  section  771(5)  of  the 
Tariff  Act 

Although  the  ASA  did  not  make 
payments  for  hogs  produced  during  the 
review  period,  ASA's  annual  reports 
showed  payments  were  made  in  FY 
1988/89  for  hogs  produced  in  previous 
years.  ASA  payments  are  made  on  a  per 
hundredweight  (cwt.)  basis.  We  used 
220  pounds  as  the  average  weight  of 
slaiighter  hogs  (excluding  sows  and 
boars]  in  Canada.  Payments  are  made 
only  on  indexed  slaughter  hogs. 
Indexing  is  a  method  of  grading  hog 
carcasses  according  to  lean  meat 
percentage,  loin  fat  and  weight  Because 
sows  and  boars  are  not  indexed,  they 
are  not  eligible  for  payments  from  ASA. 

Producers  in  two  provinces  (Quebec 
and  Saskatchewan)  received  payments 
from  ASA  during  the  review  period.  To 
calculate  the  benefit  we  divided  the 


ASA  payments  received  by  the  total 
weight  of  live  swine  (minus  sows  and 
boars)  produced  in  the  two  provinces 
during  the  review  period.  We  used  220 
pounds  as  the  average  weight  of 
slaughter  hogs  (excluding  sows  and 
boara).  We  then  multiplied  the  benefit 
by  the  two  provinces'  share  of  total 
Canadian  exports  of  live  swine  (minus 
sows  and  boars)  to  the  United  States, 
resulting  in  a  bcniefit  from  this  program 
during  lUKview  period  that  was 
signifiotot^  less  than  Can$0.000l/lb.. 
which  is  effectively  zero.  Because  sows 
and  boars  are  not  eligible  for  payments 
from  ASA,  we  preliminarily  determine 
the  benefit  from  this  program  to  be  zero 
for  sows  and  boars. 

2.  Feed  Freight  Assistance  Program 

The  Feed  Freight  Assistance  Program 
is  administered  by  the  Canadian 
Livestock  Feed  Board  (the  Board)  under 
the  livestock  Feed  Assistance  Act  of 
1966  (LFA).  The  Board  acts  to  ensure:  (1) 
The  availability  of  feed  grain  to  meet  the 
needs  of  livestock  feeders;  (2)  the 
availability  of  adequate  storage  space  in 
Eastern  Canada  to  meet  the  needs  of 
livestock  feeders;  (3)  reasonable 
stability  in  the  price  of  feed  grain  in 
Eastern  Canada  to  meet  the  needs  of 
livestock  feeders;  and  (4)  equaUzation  of 
feed  grain  prices  to  livestock  feeders  in 
Eastern  CaJiada,  British  Columbia,  the 
Yukon  Territory  and  the  Northwest 
Territories.  Although  this  program  is 
clearly  designed  to  benefit  livestock 
feeders,  FAA  payments  are  made  also  to 
feed  mills  that  transform  the  feed  grain 
into  livestock  feed,  when  these  feed 
mills  are  the  first  purchasers  of  this 
grain.  The  Board  makes  payments 
related  to  the  cost  of  feed  grain  storage 
in  Eastern  Canada,  and  payments 
related  to  the  cost  of  feed  grain 
transportation  to,  or  for  the  benefit  of, 
livestock  feeders  in  Eastern  Canada, 
British  Columbia,  the  Yukon  Territory 
and  the  Northwest  Territories,  in 
accordance  with  the  regulations  of  the 
Act 

Because  this  program  benefits  only  a 
specific  group  of  enterprises  or 
industries,  namely  livestock  feeders  and 
grain  millers,  in  specific  areas,  namely 
Eastern  Canada,  British  Columbia,  the 
Yukon  Territory  and  the  Northwest 
Territories,  we  preliminarily  determine 
that  the  program  is  countervailable. 
During  the  review  period,  payments 
were  made  to  feed  grain  users  for 
transportation  assistance. 

The  Livestock  Feed  Board  of  Canada 
calculated  that  4.13  percent  of  the  total 
transportation  expenditures  for  feed 
grains  receiving  assistance  under  this 
program  in  FY  1988/86  were  made  to 
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benefit  hv  awtee  praduoen  in  tin 
desipiated  otms  of  Canada.  Thcoefere. 
we  divided  the  amount  of  feed 
traoapartalioa  expendituras  attxibutable 
to  live  swine  preduoert  by  tbe  total 
weighft  of  live  twine  prodaced  in  Eaatern 
Canada.  Britisk  Cdiunbia.  the  Yukon 
Territory  and  the  Northweet  Territories 
during  the  review  period.  We  then 
weight-averaged  the  benefit  by  these 
areas'  share  of  total  Canadian  exports 
of  Uve  swine,  faicludiag  sows  and  boars, 
to  the  United  States,  resulting  in  benefits 
frosi  this  program  during  the  review 
period  for  both  sows  and  boars  and 
other  live  swine  that  were  significantly 
less  than  CangOiWOl/lb,  which  »n 
effectively  zero. 

//  Federal  Provincsol  f^xjgntna 

1.  National  Trqiartite  Stabilization 
Scheme  for  Hc^ 

On  June  27. 1965,  BiQ  C-25.  an 
amendment  to  die  ASA.  enabled  the 
introduction  of  oost  sharing  tripartite  or 
bipartite  stabilization  plans  mvoiving 
the  producer,  the  federal  government 
and/or  (he  provinces.  Pursuant  to  §  10.1 
of  tfaii>  antendraent  federal  and 
provincial  ministers  have  signed 
agreements  covering  hogs,  lambs,  cattle, 
apples,  sugar  beets,  white  pea  beans 
and  other  dry  edible  beans,  honey,  and 
onions. 

SignatorieB  to  the  National  Tripartite 
Stabilization  Sdwme  for  Hogs  in  1986 
were  Alberta,  Manitoba.  Ontario  and 
Saskatchewan.  The  original  four 
agreements  were  implemented  on  July  1. 
1988.  in  Febraary  1989.  five  additional 
provinces  (Briti^  Columbia.  New 
Brunswick.  Nova  Scotia.  Prince  Edward 
Island,  and  Quebec)  became  signatories 
to  tbe  scheme  by  signing  agreements. 
Their  member^p  in  the  sdieme  was 
made  retroactive  to  January  1. 1960. 

The  general  terms  of  the  Tripartite 
Scheme  on  Hogs  are  as  follows:  all  hog 
producers  in  participating  provinces 
receive  the  same  level  of  support  per 
unit;  the  cost  of  the  scheme  is  shared 
between  Canada,  the  province,  and  the 
producer  producer  participation  in  the 
scheme  is  voluntary:  the  provinces  may 
not  offer  separate  stabilization  plans  or 
other  ad  hex  assistance  for  hogs  (with 
certain  exceptions):  and  the  federal 
government  may  not  offer  compensation 
to  twine  producers  in  a  province  not  a 
party  to  an  agreement.  The  sdieme  must 
operate  at  a  level  that  Kmits  losses  but 
does  not  stimulate  over-production. 

The  Tripartite  Agreements  provide  for 
a  five  year  phase-in  period  to  adjust  for 
differences  between  the  Tripartite 
Scheme  and  the  provincial  prograsM 
still  in  effect  Existing  provincial 
stabilization  plans  mn  to  be  completely 


phased  out  by  1991.  During  (he  review 
period,  seven  provincial  stabilization 
programs  remained  in  effect  (see  Section 

m). 

Hogs  eligible  for  stabilization 
payments  under  the  Tripartite  Scheme 
must  Index  80  or  above.  Sows  and  boars 
are  not  efigible  for  benefits  because  they 
are  not  indexed.  Stabilization  payments 
are  made  when  the  market  price  falls 
below  tiae  support  price.  The  difference 
between  the  support  price  and  the 
average  market  pri':e  is  the  amount  of 
the  stabilization  payment. 

He  Tripartite  Program  does  not  act  in 
law  to  Hmit  the  number  of  commodities 
that  may  be  covered  under  agreements. 
Therefore,  it  is  necessary  to  consider 
whether  there  is  de  facto  specificity.  The 
Omnibus  Trade  and  Competitireness 
Act  of  1988  amended  section  771(5}(B)  of 
the  Tariff  Act  to  provide  Aat  "fee 
administering  authority,  in  each 
investigation,  shall  determine  whether 
the  boaaity.  grant,  or  subsidy  in  law  or  in 
fact  is  provided  to  a  specific  enteiprise 
or  industry,  or  group  of  enterprises  or 
industries.  Nominal  general  availabiUty, 
under  the  terms  of  the  law.  regulation, 
program  or  rule  establishing  a  bounty, 
grant,  or  subsidy,  of  the  benefits 
thereunder  is  not  a  basis  for  determining 
that  the  bounty,  grant,  or  subsidy  is  not. 
or  has  not  been  in  fact  provided  to  a 
specific  enterprise  or  industry,  or  group 
thereof."  Therefore,  to  determine 
whether  a  program  is  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries,  we  consider. 
(1)  Whether  the  law  of  the  foreign 
government  acts  to  limit  the  availability 
of  a  program:  (2)  the  number  of 
industries  or  groups  thereof  that  actually 
use  a  program;  (3)  whether  there  are 
dominant  users  of  a  program,  or  whether 
certain  industries  or  groups  thereof 
receive  disproportionately  large  benefits 
under  a  program;  and  (4)  the  extent  to 
which  a  government  exercises  discretion 
in  conferring  benefits  under  a  program 
[seee.g.  1 355.43(b)(2)  of 
"Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments",  54  ¥R  23366  at  23379. 
1989). 

However,  the  Tripartite  Program  was 
limited  in  fact  to  only  twelve 
commodities  in  eight  agreements  during 
FY  1988/89.  Hog  producers  were  the 
dominant  users  oif  tbe  program 
accounting  for  52  percent  of  the  total 
payouts  from  the  program  in  FY  1988/89. 
Furthermore,  there  are  no  explicit  or 
standard  procedures  or  criteria  for 
evaluating  Tripartite  Agreement 
requests.  For  the  foregoing  reasons,  in 
accordance  with  aeotion  771(5)(B),  we 
prelhninarily  determine  that  the 
Tripartite  Program  is  oountervailable 


because  it  is  limited  to  a  specific 
enterprise  or  iiMkutiy.  or  ^roup  of 
enterprises  or  industries. 

During  the  review  period,  payouts  for 
hogs  were  made  under  the  Tripartite 
Agreements  in  the  provinces  of  Alberta. 
ManitolM.  Ontario  and  Saskatchewan. 
To  calculate  the  benefit,  we  divided 
two-thirds  (representing  the  federal  and 
provicial  portions)  of  the  payments 
made  in  FY  1988/89  by  the  total  weight 
of  live  stvine  (mhius  sows  and  boars) 
produced  in  the  four  provinces  in  FY 
1988/8a  We  then  weight-averaged  the 
benefit  by  the  four  provinces'  share  of 
total  Canadian  exports  of  live  swine 
(minus  sows  and  boars)  to  the  United 
States.  On  this  basis,  we  preliminarily 
determine  the  benefit  for  live  swine 
(excluding  sows  and  boars)  to  be 
Can$0.048l/lb.  during  the  review  period. 
Because  sows  and  boars  are  not  eligible 
for  payments  from  the  Tripartite 
Scheme,  we  preliminarily  determine  the 
benefit  for  sows  and  boars  to  be  zero 
during  the  review  period. 

2.  Canada/British  Columbia  ^gri-Food 
Regional  Development  Subsidiary 
Agreement  (ARDSA) 

On  July  25. 1985,  Canada  and  British 
Columbia  signed  an  agreement  to 
continue  agricultural  development 
cooperation  between  the  two 
governments.  The  agreement  was 
preceded  by  fee  ARDSA  ^ich  existed 
between  July  1977  and  July  1983.  The 
objectives  of  the  new  agreement  are  to 
improve  the  competitiveness  of  the  agri- 
food  industry  in  British  Columbia, 
increase  economic  output  and 
employment  opportunities  in  the 
industry,  and  conserve  and  improve  the 
province's  agricultural  resources. 
Programs  funded  under  the  new 
agreement  are:  (1)  Productivity 
Enhancement — including  research  ' 
studies  in  technology  development . 
technology  transfer,  market  and  new 
product  development  farm  and 
agribusiness  education,  commodity  and ' 
program  planning,  and  public 
information,  evaluation  and 
implementation:  (2)  Resource 
Development — including  regional 
irrigation  and  water  su|H)ly  systems, 
watershed  drainage  systems  for 
agricultura,  soil  conservation  uid 
improvement  and  (3)  Commodity 
Development  including  on-farm 
commoidity  enhancement,  new  and 
expanded  market  facilities,  agricultural 
support  facilities  and  services. 

Under  the  new  a^eement  each 
government  is  committed  to  ^>ending  up 
to  CanSaaooaOOO  over  five  years. 
Fundii^  Jbr  projects  under  this 
agreement  will  be  jointly  shared  by  both 
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govenments.  For  tbe  review  poiod.  die 
only  eiqieBditares  relevant  to  ^e  8%vine 
industry  were  made  in  tiie  program  of 
productivity  enhancement  All  of  these 
expenditures  went  to  university-^aded 
research  projects.  We  verified  that  the 
results  of  these  research  projects  were 
made  publidy  available.  Therefore,  we 
preliminarily  determine  that  payments 
made  for  these  research  projects  are  not 
countenrailable. 

3i  Canada/Quebec  Subsidiary 
Agreement  on  Agri-Food  Development 

On  December  14. 1964.  the 
Government  of  Canada  entered  into  an 
Economic  and  Regional  Development 
Agreement  with  the  Fhnvince  of  Quebec 
Programs  funded  under  the  agreement 
are:  (1)  Research  and  Development — 
indnding  contract  research  voA  food 
reeeardi:  (2)  Technological  Innovations 
and  New  Initiatives — inphirimg 
agricnhnral  production,  conservation, 
processing  mid  marketing:  and  (3)  Soil 
Conserration  and  Improvement — 
including  inventory  of  soil  degradation 
problems,  soil  and  water  conservation 
research,  and  technology  transfer  in  soU 
and  water  conservation. 

Majority  fimding  for  projects  under 
this  agreement  is  shared  evenly  between 
the  federal  and  provincial  governments, 
with  the  applicant  generally  contributing 
a  smaU  portion.  For  the  review  period, 
the  only  expenditures  relevant  to  the 
swine  industry  were  made  for  five 
research  projects  involving  on-farm 
demonstration  of  technologies  new  to 
Quebec.  We  verified  that  dl  of  fee 
results  of  feese  research  projects  w«e 
made  publicly  available.  Therefore,  we 
preliminarily  determine  feat  payments 
made  for  these  research  projects  are  not 
contervailable. 

lU.  Provincial  Prux  Stabilization 
Progranu 

1.  Saskatdiewan  Hog  Assured  Returns 
Program  (^iARP) 

SHARP  was  established  in  1970 
pursuant  to  the  Saskatchewan 
Agricultural  Returns  Stabilization  Act 
Under  this  act  fee  provincial 
government  may  establish  a 
stabilization  plan  for  any  agricultural 
commodity.  However,  only  hogs  and 
cattie  have  sudi  plans.  SHARP  provides 
stabilization  payments  to  bog  produoere 
in  Saskatchewan  at  times  when  market 
prices  fall  below  a  designated  "floor 
price."  The  program  is  administered  by 
fee  Saskatchewan  Pork  IVoduoen' 
Marketing  Board  on  behalf  of  fee 
provincial  Department  of  Agrioilture. 
Participatton  is  voluntary  and  is  open  to 
all  bog  prodaoers  in  the  province. 


Coverage  is  limited  to  1.S00  indexed 
hogs  per  producer  each  quarter. 

Because  payments  from  feis  program 
were  provided  to  indexed  hogs  and 
cattle  only,  we  preliminarily  determine 
that  the  program  is  limited  to  a  spedfik: 
enterprise  or  industry,  or  group  of 
enterprises  or  indostties  mid  is  therefbce 
coontervailable. 

In  accordance  wife  the  Tripartite 
Agreement  SHARP  is  being  phased  out 
and  will  be  terminated  by  March  81, 
1991.  No  producera  have  been  allowed 
to  Join  SHARP  since  December  81. 1965. 

The  program  is  fimded  by  levies  on 
fee  sale  of  hogs  covered  by  fee  prop-am. 
Levies  fiiom  participating  producers 
range  from  1.5  to  4.5  percent  of  market 
returns  on  fee  sale  of  hogs  and  are 
matched  by  the  province.  After  the 
Tr4)artite  Agreement  was  implemented 
on  July  1, 1988,  SHARP  payments  were 
reduced  by  fee  amount  of  Tripartite 
Scheme  payments.  Whenever  the 
balance  in  the  SHARP  account  is 
insufficient  to  make  payments  to 
participants,  the  provincial  government 
lends  the  needed  funds  to  this  program 
at  terms  consistent  wife  commercial 
considerations,  llie  prindpai  and 
hiterest  cm  these  loans  are  repaid  by  the 
Board  usmg  fee  prodnc»  and  provincial 
contributions. 

The  floor  price  for  feis  program  is 
calculated  quarteriy,  and  stabilization 
payments  are  made  when  the  market 
price  is  below  fee  floor  price.  Payments 
were  made  to  indexed  hog  prodiicen  in 
each  quarter  of  fee  review  period.  Sows 
and  boars  were  not  eligible  for 
payments. 

To  calculate  fee  benefit  we  allocated 
fee  province's  half  of  fee  total 
stabilization  pajrments  during  FY  1968/ 
89  over  the  total  wei^t  of  live  swine 
(minus  sows  and  boars)  produced  in 
Saskatchewan.  We  then  weight- 
averaged  fee  benefit  by  Saskatchewan's 
share  of  total  Canadian  exports  of  live 
swine  (ooinus  sows  and  boars)  to  the 
United  States.  On  this  basis,  we 
preliminarily  determine  the  besMfit  to  be 
zero  for  sows  and  boara  and 
Can$OjOOOS/Ib.  for  ofeer  live  swhie 
during  fee  review  period. 

2.  British  Columbia  Farm  Income 
Insurance  Flan  (F1P) 

The  FIP  was  established  in  1979  in 
accordance  wife  the  Farm  Income 
Insurance  Act  of  1973  (the  Farm  Act)  in 
order  to  assure  income  for  farmers  when 
commodity  maricet  prices  fluctuate 
below  basic  costs  of  productimi.  The 
guidelines  for  the  individual 
commodities  receiving  benefits  are  in 
Schedule  B  of  the  Farm  Act  Schedule  64 
contains  the  guidelines  for  swioe 
producers. 


FIP  is  only  available  to  farmers 
producing  commodities  specified  in  the 
Schedule  B  guidelines,  l^refore,  we 
prelifflinarily  detetmhie  feat  this 
propam  is  oountervailable  because 
payments  were  limited  to  a  specific 
group  of  enterprises  or  industries. 

The  program  is  administered  by  the 
provincial  Kfinistry  of  Agricuhnra  and 
Food  and  the  British  Cohmibia 
Federaticm  d  Agriculture,  and  is  funded 
equally  by  producers  and  the  provincial 
government  Premiums  are  paid  in  all 
quarters  regardless  of  market  results. 

FIP  payments  are  calculated  quarterly 
based  on  fee  difference  between  costs 
of  production  and  market  returns. 
Participating  producera  receive  FIP 
peyraentM  ht  calendar  quartera  during 
which  costs  of  production  exceed 
market  returns.  The  basic  costs  of 
production  and  market  returns  are 
calcolated  quarterly  according  to  a  cost 
of  prodnctian  modd  described  in  fee 
Farm  Act  The  same  per  unit  oost  of 
production  model  is  used  for  ail 
products  recdving  benefits.  The  Farm 
Act  requires  that  ASA  payments  to 
individual  producers  be  added  to  fee 
market  return  price.  Payments  were 
made  to  indexed  hog  prodooen  in  each 
quarter  of  fee  review  period.  Sows  and 
boan  were  not  eligible  for  payments. 

To  calculate  fee  benefit  we  allocated 
the  province's  half  of  the  total 
stabilization  payments  during  FY  1968/ 
69  over  fee  total  weight  of  Uve  swine 
(minus  sows  and  boars)  produced  in 
British  Columbia.  We  then  wei^t- 
averaged  the  benefit  by  British 
Columbia's  share  of  total  Canadian 
exports  of  live  swine  (minus  sows  and 
boars)  to  the  United  States.  On  this 
basis,  we  preliminarily  determine  the 
benefit  to  be  zero  for  sows  and  boan 
and  Can$a0007/lb.  for  other  live  swine 
during  the  review  period. 

3.  Quebec  Farm  Income  Stabilization 
Insurance  Programs  (FIST) 

The  FISI  was  established  in  1976 
under  the  "Ld  sur  I'assurance- 
stabilisation  des  rev«ms  agricoles."  The 
program  is  administered  by  fee  Regie 
des  Assurances  Agricoles  du  Quebec 
(fee  Regie).  The  purpose  of  fee  program 
is  to  gurarantee  a  positive  net  annual 
income  to  participants  wboee  iiwome  is 
lower  than  die  stabilized  net  annual 
income.  The  stabilized  net  annual 
income  is  calculated  according  to  a  oost 
of  production  model  that  indudes  an 
adjustment  lot  fee  difference  between 
fee  average  wage  of  farm  woricen  and 
the  average  wage  of  all  ofeer  vrorken  in 
Quebec  When  the  annual  average  farm 
worker  income  is  lower  tiian  fee 
stabilized  net  annual  income,  fee  Regie 
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make*  a  payment  to  the  partidpant  at 
tbe  end  (rf  the  year. 

Two-thirds  of  the  funding  for  the 
program  ia  provided  by  the  provincial 
government  and  one-third  b^  producer 
aMessments.  Participating  in  a 
stabilization  scheme  it  voluntary. 
However,  once  a  inoducer  enroUs  in  a 
program,  he  must  make  a  five-year 
commitment  The  minr<miiin  number  of 
feeder  hogs  eligible  to  be  insured  is  S4)00 
per  farmer,  and  a  mwiHmiim  of  400  sows 
per  fanner  may  also  be  insured. 
Whenever  the  balance  in  the  FISI 
account  is  insufficient  to  make 
payments  to  participants,  the  provincial 
government  lends  the  needed  funds  to 
the  program  at  maiket  rates.  The 
prinidpal  and  interest  on  these  loans  are 
repaid  by  the  Regie  using  the  producer 
and  provincial  contributions.  - 

The  program  covers  fourteen  different 
producer  groups,  including  oats.  hogs, 
barley,  slaughter  beet  com,  piglets, 
heavy  grain  veal  soybeans,  feed  wheat, 
food-grade  wheat,  heavy  milk  veal  cow 
calves,  potatoes,  and  lambs.  Several 
major  agricultural  commodities,  such  as 
eggs,  dairy  products,  and  poultry,  which 
make  up  a  large  portion  of  Quebec's 
total  a^cultural  i»oductioa  are  not 
covered  under  this  program.  Because 
this  program  provides  benefits  to  only  14 
commodities,  we  determine  that  it  is 
limited  to  a  specific  group  of  enterprises 
or  industries,  and  is  therefore 
countervailable. 

Quebec  joined  the  federal 
government's  Tripartite  Price 
Stabilization  Scheme  during  the  review 
period.  The  Tripartite  Scheme  largely 
replaces  the  FISL  but  the  difference 
between  payments  made  under  the 
Tripartite  Scheme  and  what  FISI 
payments  would  have  been  before 
Tripartite  are  still  covered  by  FISI.  All 
producers  enrolled  in  the  FISI  program 
are  also  in  the  Tripartite  Scheme, 
whereas  some  fanners  opted  for  single 
coverage  under  the  Tripartite  Scheme. 

To  calculate  the  benefit,  we  multiplied 
the  total  payments  made  under  both  the 
piglet  and  feeder  hog  programs  during 
the  review  period  by  two-thirds 
(representing  the  provincial  portion).  We 
divided  this  amount  by  the  total  weight 
of  live  swine  (minus  sows  and  boars) 
produced  in  Quebec  We  than  weight- 
averaged  the  benefit  by  Quebec's  share 
of  totaJ  Canadian  exports  of  live  swine 
(minus  sows  and  boars)  to  the  United 
States.  On  this  basis,  we  preliminarily 
determine  the  benefit  to  live  swine 
(excluding  sows  and  boars)  is 
Can$aa001/lb.  during  the  review  period. 
The  benefit  to  sows  and  boars  is  lero 
because  they  are  excluded  from  this 
program. 


IV.  Other  Provincial  Programa 

1.  Alberta  Crow  Benefit  Offnet  Program 

The  purpose  of  this  program,  which  is 
administered  by  Agriculture  Alberta,  is 
to  elbnlnate  market  distorations  in  feed 
prices  created  by  the  federal 
government's  policy  on  grain 
transportation.  Assistance  is  provided 
on  feed  grain  produced  In  Alberta,  feed 
grain  produced  outside  Alberta  but  sold 
in  Alberta,  and  feed  grain  produced  in 
Alberta  to  be  fed  to  livestock  on  the 
same  farm.  The  government  provides 
certificates  to  registered  feed  grain  users 
and  registered  feed  grain  merchants, 
which  can  be  used  as  partial  payments 
for  grains  purchased  from  grain 
producers.  Feed  grain  producers  who 
feed  their  own  grain  to  their  own 
livestock  submit  a  claim  directly  to  the 
government  for  payment 

Hog  producers  receive  benefits  in  one 
of  three  ways.  Hog  producers  who  do 
not  grow  any  of  their  own  feed  grain 
receive  certiiScates  which  are  used  to 
cover  part  of  the  cost  of  purchasing 
graiiL  Second,  hog  producers  who  grow 
all  of  their  own  grain  submit  a  claim  to 
the  Government  of  Alberta  for  direct 
payment  Finally,  hog  producers  who 
grow  part  of  their  own  grain  but  also 
purchase  grain  receive  both  certificates 
and  direct  payments. 

Because  this  program  is  limited  to 
feed  grain  users,  we  preliminarily 
determine  that  it  is  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  and  is 
therefore  countervailable. 

The  payment  from  this  program  during 
the  review  period  was  Can$13  per  ton. 
To  determine  the  benefit  to  swine 
producers  from  this  program,  we  first 
calcidated  a  hog  grain  consumption  to 
weight-grain  ratio,  using  information 
frt)m  Economic  Indicators  of  the  Farm 
Sector,  Costs  of  Production — Livestock 
and  Dairy,  1989,  a  U.S.  Department  of 
Agriculture  publication.  From  this 
document  we  determined  that  3.5 
pounds  of  grain  are  required  to  grow  1 
pound  of  pork.  The  average  size  of  a 
market  hog  in  Alberta  is  220  pounds, 
and  weanlings  weight  on  average  40 
pounds  at  the  time  they  begin  eating 
grain.  Swine  therefore  increase  in 
weight  180  pounds  prior  to  sale  for 
slaughter.  'This  180  pounds  weight  gain 
multiplied  by  the  3.5  ratio  means  that 
each  hog  consumes  approximately  630 
pounds  of  grain. 

We  established  at  verification  that 
barley,  wheat  and  oats  make  up 
approximately  92  percent  of  all  grains 
consumed  by  livestock.  Using  figures 
from  the  Alberta  Supply  and  Disposition 
Tables,  we  divided  the  total  livestock 
consumption  for  these  three  grains  in  the 


review  period  by  92  percent  to  estimate 
the  total  metric  tons  of  grain  consumed 
by  livestock  in  Alberta  during  the 
review  period. 

For  swhie  production  figures  for  the 
review  period,  we  used  the  Supply- 
Disposition  Balance  Sheets  of  Statistics 
Canada.  We  multiplied  this  number  by 
the  average  grain  consumption  per  hog   . 
and  divided  the  result  by  total  grain 
used  to  feed  livestock  animals.  We  thus 
calculated  live  swine's  percentage  of 
total  livestock  consiuq)tion  of  grain  in 
Alberta  to  be  14.01  percent  We  then 
multiplied  this  percentage  by  the  total 
value  of  certificates  and  payments 
received  during  the  review  period  to 
calculate  the  benefit  to  swine  producers 
from  this  program.  We  then  weight- 
averaged  the  benefit  by  Alberta's  share 
of  total  Canadian  exports  of  live  swine, 
including  sows  and  boars  to  the  United 
States.  On  this  basis,  we  preliminarily 
determine  the  benefit  to  be  Can$0.0042/ 
lb.  for  live  swine  (excluding  sows  and 
boars)  and  Can$04X>42/lb.  for  sows  and 
boars  during  the  review  period. 

2.  Ontario  Farm  Tax  Rebate  Program 

This  program  replaced  the  Ontario 
Farm  Tax  Reduction  Program.  EUgible 
fanners  receive  a  rebate  of  100  percent 
of  property  taxes  levied  on  farm 
properties  for  municipal  and  school 
purposes:  levied  for  local  improvements 
under  the  Local  Improvement  Act  levied 
under  the  Provincial  Land  Tax  Act  or 
the  Local  Roads  Boards  Act  and 
imposed  under  the  Local  Services 
Boards  Act  Farm  property  includes 
farm  lands  and  outbuildings.  Eligible 
properties  include  farms  that  produce 
food,  fish,  breeding  horses  and  donkeys, 
pregnant  mare's  urine,  fur-bearing 
animals,  tobacco,  flowers,  nursery  stock, 
sod  or  ornamentals. 

Any  resident  of  Ontario  may  recieve  a 
rebate  if  he/she  owns  and  pays  taxes  on 
eligible  properties.  Residents  of 
Southern  and  Western  Ontario  must 
produce  farm  products  with  a  gross 
value  of  at  least  Can$8,000  and  residents 
of  Northern  and  Eastern  Ontario  must 
produce  products  with  a  gross  value  of 
at  least  Can$5,000.  Because  this  program 
is  limited  to  a  specific  group  of 
enterprises  or  industries,  we 
preliminarily  determine  that  this 
program  is  countervailable. 

To  calculate  the  benefit  we  divided 
total  rebates  to  swine  producers  by  the 
total  weight  of  live  swine  produced  in 
Ontario  during  the  review  period.  We 
then  weight-averaged  the  result  by 
Ontario's  share  of  Canadian  exports  of    - 
live  swine.  Including  sows  and  boars,  to 
the  United  States  during  the  review- 
period.  On  this  basis,  we  preliminarily 
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determine  the  benefit  to  be  Can$a0004/ 
lb.  for  live  swine  (excludijig  sows  and 
boars)  and  Can$OX>004/lb  for  sows  and 
boars  during  the  review  period. 

3.  Ontario  (Nordiem)  Livestock 
Improvement  and  Transportation 
Assistance  Programs 

The  Northern  Livestock  Improvement 
Program  reimburses  farmers  for  up  to  20 
percent  of  the  purchase  cost  of  breeding 
stock,  including  dairy  cows,  heifers,  beef 
bulls,  rams,  ewes,  and  boars.  A 
maximum  of  Can$2,500  may  be 
reimbuned  to  an  individual  during  a 
three-year  period.  Swine  producere  are 
reimbursed  for  a  maximum  of  Can$100 
per  boar.  The  Northern  Livestock 
Transportation  Assistance  Program, 
terminated  on  March  31, 1989, 
reimbursed  producere  living  in  Nordiem 
Ontario  50  percent  of  the  costs  of 
transporting  high  quality  breeding  stock 
from  Southern  to  Northern  Ontario. 

Because  these  programs  provide 
payments  that  are  limited  to  livestock 
producere  in  Northern  Ontario,  we 
preliminarily  determine  ^at  they  are 
limited  to  a  specific  enterprise  or 
industry  and  are  therefore 
countervailable.  To  calculate  tbe 
benefit  we  divided  the  total  payment  to 
hog  producere  under  these  programs  by 
the  total  weight  of  live  swine  produced 
in  Ontario  during  the  review  period.  We 
then  weight-averaged  the  result  by 
Ontario's  share  of  Canadian  exports  of 
live  swine  to  the  United  States  during 
the  review  period,  resulting  in  benefits 
bom  this  program  during  the  review 
period  for  botti  sows  and  boan  and 
other  live  swine  that  were  significandy 
less  than  Can$OilOOl/Ib..  which  are 
effectively  zera 

4.  Ontario  Pork  Industry  Improvement 
Plan  (OPnP) 

This  five-year  plan  is  effective  from 
April  1. 1986  to  March  31, 1991.  The  plan 
provides  grants  to  Ontario  swine 
producere  to  enable  than  to  improve 
their  productivity,  profitability  and 
competitive  position  by  increasing  their 
efficiency.  To  be  eligible  for  the  plan, 
producere  must  be  residoits  of  Ontario, 
own  or  lease  facilities  in  Ontario  for 
swine  production  and  have  at  least  20 
sow  equivalents.  One  sow  equivalent  is 
equal  to  one  sow  or  15  maiketweight 
hogs  marketed  annually.  Ten  types  of 
grants  are  available  to  swine  producere 
under  this  plan.  These  grants  are  for  die 
following:  swine  pnxhiction  analysis, 
enterprise  analysis,  swine  ventilatiaa, 
productivity  and  quality  improvement 
artificial  insemination,  rodent  control 
private  veterinary  herd  health  program, 
education,  teed  analysis,  and  herd 
health  hnprovement  During  the  review 


period,  Ontario  swine  prodoeera 
received  grants  under  each  of  these 
programs. 

Because  the  OPIIP  provides  grants 
only  to  swine  producere.  we 
preliminarily  determine  that  it  is  limited 
to  a  specific  enterprise  or  industry  and 
is  dierefore  countervailable. 

To  calculate  the  benefit  we  divided 
the  total  value  of  all  grants  provided  to 
swine  producers  during  the  review 
period  over  the  total  weight  of  live 
swine  produced  in  Ontario  during  this 
period.  We  then  weight-averaged  the 
result  by  Ontario's  share  of  total 
Canadian  exports  of  live  swine, 
including  sows  and  boars,  to  the  United 
States  during  the  review  period.  On  diis 
basis,  we  preliminarily  determine  the 
benefits  from  this  program  to  be 
Can$0j0002/lb.  for  sows  and  boan  and 
Cao40.0002/lb.  for  other  live  swine 
during  die  review  period. 

5.  Quebec  Productivity  Improvement 
and  Consolidation  of  Livestock 
Production  Program 

This  program  was  established  in  April 
1987  to  provide  financial  assistance  to 
livestock  producere  for  the 
diveraification  and  consolidation  of  £arm 
operations.  The  program  is  limited  to 
producere  with  small  farming  operatitms 
and  is  divided  into  eight  subprograms. 
Swine  producere  are  eligible  cmly  for  the 
Farm  Building  Improvements 
Subprogram.  This  subprogram  provides 
grants  for  changes  to  existing  piggeries 
in  order  to  consolidate  single-purpose 
operations  into  farrow-to-finish 
operations.  The  grants  cover  up  to  30 
percent  of  the  actual  coet  of  the 
conversion  as  well  as  the  purchase  and 
installation  of  special  equipment 

To  be  eligible  for  assistance. 
appUcants  must  be  recognized  farm 
producere  aocording  to  the  Farm 
Producere'  Act  and  be  registered  with 
the  Bureau  de  Renseignements 
Agricoles.  Producers  operating 
farrowing  facilities  must  maintain 
between  40  and  80  sows,  and  finishing 
farms  must  maintain  between  500  and 
1,000  hogs.  The  maximum  assistance  is 
Can$200  per  sow  and  Can$25  per  hog, 
with  a  maximum  of  Can$15.000  per  farm 
operation  for  the  duration  of  the 
program. 

Because  this  program  is  limited  to 
livestock  producers,  we  preliminarily 
determine  that  it  is  limited  to  a  specific 
group  of  enterprises  or  industries,  and  is 
therefore  countervailatde. 

To  calculate  the  benefit  we  divixied 
the  total  payment  to  swine  producers  by 
the  total  weight  of  live  swine  produced 
in  Quebec  dming  the  review  period.  We 
then  wrei^-averaged  the  renih  by 
Quebec's  share  of  total  Cj>naAittm 


expottB  of  swine,  induding  sows  and 
boars,  to  die  United  States  during  die 
review  period,  resulting  in  benefits  from 
this  program  daring  the  review  period 
for  both  sows  and  boare  and  other  live 
swine  that  were  significantly  less  than 
Can$0.000l/Ib.,  which  are  effectively 
zero. 

6.  Quebec  Regional  Development 
Assistant  Pn^am 

lliis  propvm  was  established  in  April 
1987  to  promote  regional  development  in 
Quebec.  The  program  consists  of  four 
subprograms:  (1)  Soil  upgrading;  (2) 
consolidation  of  catde  and  sheep 
production:  (3)  assistance  for 
transporting  livestock:  and  (4)  maiketing 
assistance.  The  Livestock 
Transportation  Subprogram  is  die  only 
one  available  to  hog  producere.  lliis 
sul^invgram  provides  finandal 
assistance  to  eligible  pto&acets  far 
transporting  animals  to  a  government 
inspected  slaughterhouse  or  to  a  public 
market.  Quebec  is  divided  into  twelve 
agricultural  regions,  only  five  of  which 
(three  full  regions  and  parts  of  two 
othere)  are  eligible  for  aid  under  the 
subprogram.  For  purposes  of  this 
program,  these  five  regions  are  divided 
into  seven  zones  based  on  the  distance 
from  the  Montreal-Quebec  triangle.  The 
assistance  offered  varies  according  to 
the  zone  in  which  the  applicant's 
operation  is  located. 

Because  this  program  is  limited  to 
livestock  producere  in  specific  regions  of 
Quebec,  we  preliminarily  determine  that 
it  is  limited  to  a  specific  group  of 
enterprises  or  industries  and  is  limited 
to  specific  geographic  areas  and  is 
therefore  countervailable. 

To  calculate  the  benefit  we  divided 
the  total  payment  to  swine  producere  by 
the  total  weight  of  live  svfine  produced 
in  Quebec  during  the  review  period.  We 
then  weight-averaged  the  result  by 
Quebec's  share  of  total  Canadian 
exports  of  hve  swine,  including  sows 
and  boan,  to  the  United  States  during 
the  review  period,  resulting  in  benefits 
from  this  program  during  the  review 
period  for  both  sows  and  boare  and 
odier  hve  s%vine  that  were  significantly 
less  than  CanSOjOOOl/lb^  which  are 
effectively  zero. 

7.  Saskatchewan  Livestock  Investment 
Tax  Credit 

Saskatdiewan's  1984  Livestock  Tax 
Credit  Ad  provides  tax  credits  to 
individuals,  partnerships,  cooperatives 
and  corporations  who  own  and  feed 
livestock  in  Saskatchewan  for  slaughter. 
Claimants  must  be  residents  of 
Saskatchewan  and  pay  Saskatdiewan 
income  taxes.  Eligible  daimants  receive 
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credits  of  Can$25  for  each  bull  steer  or 
heifer,  Caii$2  for  each  lamb  and  Caii$3 
for  each  hog.  and  the  tax  credits  may  be 
carried  forward  for  up  to  seven  years. 
The  credits  must  be  included  as  taxable 
income  the  year  after  receipt  The  credit 
is  available  to  hogs  indexing  80  or 
higher. 

Because  this  program  is  limited  to 
livestock  producers,  we  preliminarily 
determine  that  it  is  limited  to  a  specific 
group  of  enterprises  or  industries  and  is 
therefore  countervailable. 

To  calculate  the  benefit  we  divided 
the  total  amount  of  hog  credits  issued  by 
the  total  weight  of  live  swine  (minus 
sows  and  boars)  produced  in 
Saskatchewan.  We  then  weight- 
averaged  the  result  by  Saskatchewan's 
share  of  total  exports  of  live  swine 
(minus  sows  and  boars]  to  the  United 
States.  On  this  basis,  we  prelimiiuuily 
determine  the  benefit  from  this  program 
to  be  CanS0.0002/lb.  for  live  swine 
(other  than  sows  and  boars)  during  the 
review  period.  Because  sows  and  boars 
are  not  eligible  for  this  program,  we 
preliminarily  determine  the  benefit  bom 
this  program  to  be  zero  for  sows  and 
boars. 

8.  Saskatchewan  Livestock  Facilities 
Tax  Credit  Program 

This  program  was  implemented  on 
January  1, 1986  and  provides  tax  credits 
to  livestock  producers  for  investment  in 
livestock  production  facilities.  The 
credit  may  only  be  used  to  ofbet 
provincial  taxes.  Applications  for  tax 
credits  must  be  received  by  the 
Saskatchewan  Ministry  of  Agriculture 
no  later  than  six  months  after  the 
project  is  completed. 

Livestock  covered  by  this  program  can 
be  raised  for  either  breeding  or 
slaughter.  Eligible  livestock  include 
cattle,  horses,  sheep,  swine,  goats, 
poultry,  bees,  fur4)earing  animals  raised 
in  captivity,  or  any  other  designated 
animals.  Investments  covered  under  the 
program  include  new  buildings, 
improvements  to  existing  livestock 
facilities,  and  any  stationary  equipment 
related  to  livestock  facilities. 

The  program  pays  15  percent  of  9S 
percent  of  project  costs,  or  14.25  percent 
of  total  costs,  in  order  not  to  overlap 
with  the  Business  Investment  Tax  Credit 
Program,  a  federal  program.  Participants 
may  carry  forward  any  unused  credit  for 
up  to  seven  years.  Because  this  program 
Is  limited  to  Uvestock  producers,  we 
preliminarily  determine  that  it  is  limited 
to  a  specific  group  of  enterprises  or 
industries  and  is  therefore 
cotmtervailable. 

To  calcidate  the  benefit  we  divided 
the  tax  credits  used  by  hog  producers 
during  the  review  period  1^  the  total 


weight  of  live  swine  produced  in 
Saskatchewan  during  the  review  period. 
We  then  weight-averaged  the  result  by 
Saskatchewan's  share  of  total  exports  of 
live  swine,  including  sows  and  boars,  to 
the  United  States  during  the  review 
period.  On  this  basis,  we  preliminarily 
determine  the  benefit  of  the  Can$0.000l/ 
lb.  for  sows  and  boars  and  Can$.000l/ 
lb.  for  other  live  swine  during  the  review 
period 

9.  ftltish  Columbia  (B.C)  Feed  Grain 
Market  Development  Program 

This  program  was  initiated  on  August 
1, 1987,  and  was  terminated  at  the  end 
of  the  1968  crop  year,  with  the  last 
payments  being  issued  in  February  1990. 
It  was  designed  to  address  two  issues: 
(1)  The  cash-flow  problem  for  the  grain 
producers  in  the  Peace  River  area  of 
Northern  British  Columbia,  and  (2)  the 
drain  of  livestock  into  Alberta  for 
feeding  and  slaughter  (primarily  for 
cattle)  due  to  the  Alberta  Crow  Benefit 
Offset  Program.  The  program  provided 
Can$15/ton  to  the  grain  producer  when 
the  grain  was  sold  domestically. 
Livestock  producers  purchasing  this 
grain  were  paid  Can$ll/ton  of  feed 
grain  consumed  The  payments  provided 
an  incentive  for  the  grain  users  to 
purchase  the  more  expensive  (due  to 
transportation  costs)  B.C.  grain,  and  an 
incentive  for  the  B.C  grain  producers  to 
sell  in  B.C,  rather  than  exporting  the 
grain. 

Because  this  program  is  limited  to 
grain  producers  and  grain  users  in  B.C., 
we  preliminarily  determine  that  it  is 
limited  to  a  specific  group  of  enterprises 
or  industries  and  is  therefore 
countervailable. 

To  calculate  the  benefit  we  divided 
the  amoimt  paid  to  swine  producers  by 
the  total  weight  of  live  swine  produced 
in  British  Columbia  during  the  review 
period  We  then  weight-averaged  the 
result  by  British  Columbia's  share  of 
total  exports  of  live  swine,  including 
sows  and  boars,  to  the  United  States 
during  the  review  period.  On  this  basis, 
we  preliminarily  determine  the  benefit 
to  bKB  Can$D.000l/lb.  for  sows  and  boars 
and  Can$0.0001/lb.  for  other  live  swine 
during  the  review  period 

la  British  Columbia  Special  Hog 
Payment  Program 

As  a  result  of  a  labor  dispute  at  a 
major  EC  packing  plant  in  the  fall  of 
1988,  the  value  of  maricet  hogs  during 
this  period  fell  sharply.  The  strike 
resulted  in  higher  shipping  costs  for  the 
hog  purchasers  because  the  swine  were 
sent  to  slaughter  houses  in  other 
provinces.  In  response,  the  government 
established  a  short-term  program  with 
payment!  made  in  FY  1968/80  only. 


Because  this  program  is  limited  to 
swine  producers,  we  preliminarily 
determine  that  it  is  limited  to  a  specific 
group  of  enterprises  or  industries  and  is 
therefore  countervailable. 

To  calculate  the  benefit  we  divided 
the  total  payments  from  this  program  by . 
the  total  weight  of  live  swine  produced 
in  British  Columbia  during  the  review 
period.  We  then  weight-averaged  the 
result  by  British  Columbia's  share  of 
total  exports  of  live  swine,  including 
sows  and  boars,  to  the  United  States 
during  the  review  period  resulting  in 
benefits  frt)m  this  program  during  the 
review  period  for  both  sows  and  boars 
and  other  live  swine  that  were 
significantly  less  than  Can$0.000l/lb., 
which  are  effectively  zero. 

Other  Programs 

We  examined  the  following  programs 
and  preliminarily  determine  that 
exporters  of  live  swine  from  Canada  to 
the  United  States  did  not  use  them 
during  the  review  period:  (1)  Manitoba 
Hog  Income  Stabilization  Plan;  (2) 
Alberta  Red  Meat  Interim  Insurance 
Program;  (3)  British  Columbia  Swine 
Herd  Improvement  Program;  (4)  New 
Brunswick  Hog  Price  Stabilization 
Program;  (5)  New  Brunswick  Livestock 
Incentives  Program;  (6)  New  Brunswick 
Agricultural  Development  Act — Swine 
Assistance  Program;  (7)  New  Brunswick 
Hog  Marketing  Progranv  (8)  New 
Brunswick  Swine  Industiy  Financial 
Restructuring  Program:  (91  New 
Brunswick  Tripartite  Pricj  Stabilization 
Scheme  for  Hogs;  (10)  New  Brunswick 
Swine  Assistance  Policy  on  Boars;  (11) 
New  Brunswick  Tripartite  Price 
Stabilization  Program;  (12) 
Newfoundland  Weanling  Bonus 
Incentive  Policy;  (13)  Newfoundland 
Hog  Stabilization  Program;  (14)  Nova 
Scotia  Natural  Products  Act— Pork  Price 
Stabilization  Program;  (15)  Nova  Scotia 
Tripartite  Price  Stabilization  Program; 
(16)  Nova  Scotia  Swine  Herd  Health 
Policy;  (17)  Nova  Scotia  Transportation 
Assistance  Program;  (18)  Nova  Scotia 
Improved  Sire  Policy;  (19)  Prince 
Edward  Island  Hog  Price  Stabilization 
Program;  (20)  Prince  Edward  Island  . 
Transportation  Grants:  (21)  Prince 
Edward  Island  Tripartite  Price 
Stabilization  Program;  (22)  Prince 
Edward  Island  Swine  Development 
Program;  (23)  Prince  Edward  Island 
Interest  Payments  on  Assembly  Yard 
Loan;  (24)  Ontario  Hog  Price 
Stabilization  Program;  (25)  Ontario 
Weaner  Pig  Stabilization  Plan;  (28) 
Newfoundland  Farm  Products 
Corporation— Hog  Price  Support 
Program;  and  (27)  Newfoundland 
Weanling  Bonus  Incentive  Policy. 
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PralinJnary  Results  of  Revievk 

As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
for  the  period  April  1. 1988  through 
March  31, 1989  to  be  Can$0.005l/lb.  for 
sows  and  boars  and  Can$0.0548/lb.  for 
all  other  live  swine. 

The  Department  intends  to  instruct 
the  Customs  Service  to  assess 
countervailing  duties  of  Can$0.005l/lb. 
on  shipments  of  sows  and  boars  and 
Can$0.0548/lb.  on  all  other  live  swine 
for  all  shipments  exported  on  or  after 
April  1, 1988  and  exported  on  or  before 
March  31. 1989. 

As  provided  by  section  751(a)(1)  of  the 
Tariff  Act  the  Department  also  intends 
to  instruct  the  Customs  Service  to 
collect  cash  deposits  of  estimated 
countervailing  duties  of  Can$0.005l/lb. 
on  shipments  of  sows  and  boars  and 
Can$0.0548/ib.  on  all  other  live  swine 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculations 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  ptirties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  euid 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with 
S  355.38(e)  of  the  Department 
regulations. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38(c),  are  due. 

The  Department  will  publish  the  final 
results  of  this  admimstrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
briefs  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  355.22. 
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Dated:  January  31, 1991. 

Fiands ).  Sailer, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-3339  Filed  2-11-01;  8:45  am] 
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Short-Supply  Determination;  Certain 
Coater  Biade  Steel 

agency:  Import  Administration/ 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  short-supply 

determination  on  certain  coater  blade 

steel. 

SHORT-SUPPLY  REVIEW  NUMBER:  38. 
summary:  The  Secretary  of  Commerce 
("Secretary")  hereby  grants  a  short- 
supply  allowance  for  280  metric  tons  of 
certain  coater  blade  steel  for  1991  under 
the  U.S.-EC  steel  arrangement. 
EFFECmrE  DATES:  February  6, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  A.  Craig  or  Richard  O.  Weible. 
Office  of  Agreements  Compliance, 
Import  Administration,  U.S.  Department 
of  Commerce,  room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (202)  377-0165  or  (202)  377- 
0159. 

SUPPLEMENTARY  INFORMATION:  On 

January  22, 1991,  the  Secretary  received 
an  adequate  petition  from  J.N.  Eberle  & 
Cie  ("Eberle")—  of  Augsburg,  Federal 
Republic  of  Germany,  through  the 
Commission  of  the  European 
Communities,  requesting  a  short-supply 
allowance  for  280  metric  tons  of  this 
product  for  1991  under  Article  8  of  the 
Arrangement  Between  the  European 
Coal  and  Steel  Community  and  the 
European  Economic  Community  and  the 
Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Steel  Products.  Eberle  requested  short 
supply  because  this  product  is  not 
available  in  the  United  States  and 
because  it  has  insufBcient  quota 
available.  The  Secretary  conducted  this 
short-supply  review  pursuant  to  section 
4(b)(4)(A)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act  Public  Law  101-221, 103  Stat.  1886 
(1989)  ("the  Act"),  and  §  357.102  of  the 
Department  of  Commerce's  Short- 
Supply  Procedures.  19  CFR  357.102 
("Commerce's  Short-Supply 
Procedures"). 

The  requested  material,  which  is  used 
in  the  printing  industry,  meets  the 
following  specifications: 
Width  range:  2.5-4.25  inches; 
Thickness  range:  0.012-0.050  inch, 
Straightness  deviation:  Maximum  of 

0U)24  bch/lO  feet  of  length: 


Flatness:  Extra  accurate,  with  maximum 
deviation  of  0.0025  inch /inch  of  width; 

Other:  High  wear  resistance,  edge  finish 
without  notches,  no  surface  defects, 
hardened  and  tempered,  narrow 
tensile  strength  tolerances  with 
maximum  deviation  ±7  KSI. 

Action 

On  January  22, 1991,  the  Secretary 
estabhshed  an  official  record  on  this 
short-supply  request  (Case  Number  38) 
in  the  Centeral  Records  Unit  room  B- 
009,  Import  Administration,  U.S. 
Department  of  Commerce  at  the  above 
address.  Section  4(b)(4)(B)(i)  of  the  Act 
and  S  357.106(b)(1)  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  apply  a  rebuttable  presumption  that  a 
product  is  in  short  supply  and  to  make  a 
determination  with  respect  to  a  short- 
supply  petition  not  later  than  tiie  15th 
day  after  the  petition  is  filed  if  the 
Secretary  finds  that  one  of  the  following 
conditions  exists:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent  (2)  the  importation  of  additional 
quantities  of  the  requested  steel  product 
was  authorized  by  the  Secretary  during 
each  of  the  two  immediately  preceding 
years;  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
The  Secretary  finds  that  the  importation 
of  additional  quantities  of  the  requested 
steel  product  was  authorized  during 
each  of  the  two  immediately  preceding 
years.  Therefore,  the  Secretary  has 
applied  a  rebuttable  presumption  that 
this  product  is  presenUy  in  short  supply 
in  accordance  with  section 
4(b)(4)(B)(i)(IJ)  of  tile  Act  and 
S  357.106(b)(l)(ii]  of  Commerce's  Short- 
Supply  Procedures. 

Unless  domestic  steel  producers 
provided  proof  that  they  could  and 
would  produce  the  requested  quantity  of 
this  product  within  the  desired  period  of 
time,  provided  it  represented  a  normal 
order-to-delivery  period,  the  Secretary 
would  issue  a  short-supply  allowance 
not  later  than  February  6, 1991.  On 
January  29, 1991,  the  Secretary 
published  a  notice  in  the  Federal 
Register  announcing  a  review  of  this 
request  and  providing  domestic  steel 
producers  an  opportunity  to  rebut  the 
presumption  of  short  supply.  All 
comments  were  required  to  be  received 
no  later  than  February  5. 1991.  No 
comments  were  received. 

Conclusion 

Since  the  Secretary  received  no 
comments  to  the  Federal  Register  notice 
by  potential  suppliers  to  rebut  the 
Secretary's  presumption  of  short  supply 
for  the  requested  product  the  Secretary 


/  Vol  56.  No.  29  /  Tuewiay.  Febniary  12,  1901  /  Notice* 


hereby  granU,  pursuant  to  section 
4(b)(4)(A)  of  tlie  Act  and  i  357.102  of 
Commerce's  Short-Supply  Procedures,  a 
short-supply  allowance  for  280  metric 
tons  of  the  requested  coater  blade  steel 
for  1991  under  the  U.S.-EC  steel 
arrangement 

Dated:  February  6, 1991. 

Maijofte  A.  CSmxUim, 

Acting  AtuBtant  Secretary  for  Import 
Adminutration. 

[FR  Doc  91-3340  Filed  2-11-01: 8:45  am] 


ItotlotMl  OccMilc  mmI  Atinoapltaric 
Adnilnislratlon 

Listing  Endang«r«d  and  ThrMrtMWd 
Sp«ciM;  Action  To  R«v««w  ttw  Status 
of  tha  Harbor  Porpoisa 

AOCNCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  intent  to  conduct  a 
status  review  and  request  for 
information. 


:  NMFS  will  review  the  status 
of  the  harbor  porpoise  (Phocoena 
phocoena)  to  determine  whether  the 
species  or  any  distinct  population  stock 
of  harbor  porpoijte  should  be  designated 
as  depleted  under  the  Marine  Mammal 
Protection  Act  (MMPA)  or  if  the  species 
or  distinct  population  segment  should  be 
added  to  the  List  of  Threatened  and 
Endangered  Species  under  the 
Endangered  Species  Act  (ESA).  To 
ensure  that  the  review  is 
comprehensive,  NMFS  is  soliciting 
information  and  data  concerning  the 
status  of  the  harbor  porpoise. 
DATm  Comments  and  Information  must 
be  received  by  April  15. 1991. 
Aoonesaas:  Comments  should  be 
addressed  to  Dr.  Nancy  Foster.  Director. 
Office  of  Protected  Resources.  F/PR2, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway.  Silver  Spring.  MD 
20910. 

pon  PURTMCR  mronMA-noN  contact 

Robert  C  Ziobro,  Protected  Species 
Management  Division,  NMFS,  301-427- 
2323. 

•UPPLCMCNTANV  INFONMATION: 

Background 

Section  115  of  the  MMPA  contains 
provisions  allowing  the  Secretary  of 
Interior  or  Secretary  of  Commerce 
(Secretary)  to  designate  a  species  or 
population  stock  as  depleted  (below  its 
optimum  sustainable  population  level). 
In  accordance  with  section  115(a)(2)  of 
the  MMPA.  NMFS  is  requesting 
assistance  In  obtaining  scientific 
information  on  the  hartior  porpoise  or 


any  distinct  population  stock  of  harbor 
porpoise. 

Section  4  of  the  ESA  and  50  CFR  part 
424  contain  provisions  allowing  the 
Secretary  to  add  or  remove  a  species  or 
distinct  population  segment  from  the 
List  of  Endangered  and  Threatened 
Species.  If  the  Secretary  determines 
there  is  substantial  scientific  or 
commercial  information  indicating  that 
listing  a  certain  species  may  be 
warranted,  a  status  review  is  conducted. 

A  species  could  be  determined 
endangered  or  threatened  for  any  of  the 
following  reasons:  (1)  Present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational  purposes;  (3)  disease  or 
predation:  (4)  inadequacy  of  existing 
regulatory  mechanisms;  or  (5)  other 
natural  or  manmade  factors  affecting  its 
continued  existence.  Determinations 
concerning  decisions  on  listings  are 
made  solely  on  the  best  available 
scientific  and  commercial  data  available 
after  a  status  review  of  the  species  is 
conducted  and  after  taking  into  account 
any  efforts  being  made  by  a  state  or 
foreign  nation,  or  its  subdivision,  to 
protect  the  species. 

NMFS  believes  there  is  substantial 
scientific  and  commercial  information 
indicating  that  the  status  of  the  harbor 
porpoise  should  be  reviewed. 

Biological  Infonnation  Solicited 

To  ensure  that  the  review  is  complete 
and  is  based  on  the  best  available  data. 
NMFS  is  soliciting  information  and 
comments  concerning  the  status  of  the 
harbor  porpoise,  or  any  distinct 
population  stock  or  segment  of  harbor 
porpoise,  from  any  interested  person.  It 
is  requested  that  data,  infonnation.  and 
comments  be  accompanied  by  (1) 
Supporting  docimientation  such  as 
maps,  bibliographic  reference,  or 
reprints  of  pertinent  publications  and  (2) 
the  person's  name,  address,  and  any 
association,  institution,  or  business  that 
the  person  represents. 

Dated:  February  6. 1991. 
William  W.  Fox,  Ir., 

Assistant  Administrator  for  Fisheries. 
[FR  Doc  91-3298  Filed  2-11-91:  8:45  am] 
MUJNQ  COOC  SS10-SS-« 


North  Pacific  Fishary  Managamant 
Councfl;  Pul>llc  Hastings 

AOCNCv:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
The  North  Pacific  Fishery 
Management  Council's  (Council)  Fishery 
Planning  Committee  and  Its  Data 
Committee  will  hold  public  meetings  on 
February  27  and  on  February  28.  1991. 


respectively.  Tlie  Fishery  Plaiming 
Committee  will  hold  a  second  meeting 
on  March  19, 1991.  On  February  27  the 
Fishery  Planning  Committee  will  meet  at 
the  Jimeau  Airport  Travelodge,  Glacier 
Room,  9200  Glacier  Highway,  Juneau, 
AK,  at  9  a.m.  On  February  28  Uie  Data 
Committee  will  meet  at  the  Juneau 
Airport  Travelodge,  Glacier  Room 
(address  above),  at  9  a.m.  On  March  19 
the  Fishery  Planning  Committee  will 
meet,  at  the  National  Marine  Fisheries 
Service,  Alaska  Fisheries  Science 
Center,  Building  4,  room  2079,  at  9  a.m. 

The  Fishery  Planning  Committee  is 
scheduled  to  review  on  February  27  the 
halibut  working  group's  recommended 
alternatives  as  pari  of  the  halibut 
limited  access  analysis.  The  Committee 
also  will  receive  a  detailed  status  report 
on  the  biological  economic,  and  social 
impact  anaylsis  of  the  inshore/offshore  - 
allocation  issue.  Preliminary  results 
frt>m  the  analyses  will  be  available;  the 
analytical  team  will  Ukely  seek  the 
Committee's  final  guidance  in 
preparation  for  an  integrated  analytical 
docimient  which  is  due  to  be  reviewed 
by  the  Committee  in  March. 

On  February  28  the  Data  Committee 
will  review  the  proposed  user  fee 
program  designed  to  assist  in  funding 
the  domestic  observer  program  and. 
approve,  for  public  review,  the  draft 
analytical  package. 

On  March  19  the  Fishery  Planning 
Committee  will  review  a  draft  inshore/ 
ofishore  analysis.  The  Committee's 
comments  will  be  forwarded  to  the 
analytical  team  for  comment  on  the 
public  review  package  which  is  due  in 
April.  The  Committee  also  is  scheduled 
to  develop  alternatives  for  a  moratorium 
on  entry  into  all  fisheries  within  the 
Council's  area  of  jurisdiction. 

For  more  information  contact  Steve 
Davis,  Deputy  Director,  North  Pacific 
Fishery  Management  Council.  P.O.  Box 
103136.  Anchorage.  AK  99510;  telephone: 
(907)  271-2809. 

Dated:  February  6. 1991. 
David  S.  Creatin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-3237  Filed  2-11-01: 8:45  am) 

BtLUNQ  COOC  3610-lS-ll 


Endangsrsd  Marina  Manmiala 

AOENCV:  National  Marine  Fisheries 
Service.  NOAA.  DOC 

ACTION:  Request  for  modificauon  to 
scientific  research  permit  no.  675  (P440). 


;  Notice  is  hereby  given  that 
Dr.  C  Scott  Baker  has  requested  a 
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modification  to  Permit  No.  675  pursuant 
to  the  provisions  of  {  216.33(d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216)  and  {  220.24  of  the 
Regulations  Governing  Endangered 
Spedes  (50  CFR  part  217-222). 

Permit  No.  675,  issued  August  24, 1989 
(54  FR  35220),  authorized  taking  by 
harassment  of  up  to  400  humpback 
whales  [Megaptera  novaeangliae) 
during  photo-identification  activities 
and  the  collection  of  skin  biopsies  in  tha 
territorial  waters  of  the  United  States. 

Modification  No.  1  was  issued  on 
November  15, 1989  (54  FR  47543)  to 
include  Alaska,  Hawaii,  the  Mariana 
Islands,  and  the  Antarctic  continent 

Modification  No.  2  was  issued  on  May 
31. 1990  (55  FR  22056)  to  allow  for  an 
increase  in  the  collection  and 
importation  from  the  sea  of  biopsy 
samples  &t>m  a  maximum  of  80  minke 
whales  [Balaenoptera  acutorostrata) 
and  40  southern  right  whales  [Balaena 
auatralis]  fit>m  the  Antarctic  Peninsula 
region  of  the  southern  hemisphere. 
Modification  No.  2  also  allowed  for  the 
importation  of  biopsy  samples  of 
humpback  whales  collected  in  the 
territorial  waters  of  other  nations. 

Modification  No.  3  was  issued  on 
January  3, 1991  (56  FR  248)  to  collect 
skin  biopsy  samples  bom  a  maximum  of 
200  gray  whales  {Enchrichtiua  robuatua), 
200  bowhead  whales  [Balaena 
myaticetus),  and  100  blue  whales 
{Balaenoptera  musculus]  in  the 
territorial  waters  of  the  United  States. 
Authorization  was  granted  to  import 
hito  the  United  States  biopsy  tissue 
samples  from  gray,  blue,  and  bowhead 
whales  collected  in  territorial  waters  of 
other  nations  and  to  export,  from  the 
United  States  to  New  Zealand,  biopsy 
tissue  samples  bom  humpback,  minke, 
and  southern  right  whales. 

This  modification  is  requested  to 
allow  collection  of  biopsy  samples  using 
a  larger  (6  cc)  sampling  instrument  that 
would  provide  the  sample  volume 
needed  to  carry  out  sensitive  laboratory 
analyses  of  the  possible  presence  and 
concentration  of  polychlorinated 
biphenyls  (PCB's),  oiganochlorine 
pesticides,  polycyclic  hydrocarbons,  and 
other  potentially  harmful  tissue 
contaminants.  In  addition,  authorization 
is  requested  to  use  a  commercially 
avcdlable  compressed  gas-powered 
shoulder  gun  to  project  both  the 
modified  and  unmodified  biopsy 
instruments.  The  take  is  the  same  as 
already  authorized  under  Permit  No.  675. 
No  addition«il  animals  were  requested 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Ragistor,  die 
Secretary  of  CommOTca  is  forwarding 
copies,  of  thi*  application  to  the  Marine 


Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  proposed 
modification  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Highway,  room  732a  Silver  Spring. 
Maryland  209ia  %vithln  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particidar  proposal 
would  be  appropriate.  The  holding  of 
such  a  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  proposed  modification  are 
summaries  of  those  of  the  applicant  and 
do  not  necessarily  reflect  the  views  of 
the  National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
ivith  the  above  are  available  for  review 
by  interested  persons  in  the  following 
offices: 

Permit  Division,  OfBce  of  Protected 
Resources,  National  Marine  Fisheries 
Service.  1335  East-West  Highway.  Room 
732a  Silver  Spring,  Maryland  20910; 

Director,  Alaska  Region,  National  Marine 
Fisheries  Service,  NOAA,  709  West  9th 
Street,  Federal  Bldg..  )uneau,  Alaslca  99802; 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service  NOAA.  One 
Blackburn  Drive.  Gloucester.  Massachusetts 
01930; 

Director,  Northwest  Region.  National 
Marine  Fisheries  Service,  NOAA.  7600  Sand 
Point  Way,  NE.,  BIN  ClSTOa  Seattle, 
Washington  9811S; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service.  NOAA,  9450  Koger 
Boulevard,  St  Petersburg.  Florida  33702; 

Director,  Southwest  Region.  National 
Marine  Fisheries  Service,  NOAA,  300  South 
Feny  Street,  Terminal  Island.  California 
90731-7415;  and 

Administrator.  Western  Pacific  Program 
Office.  National  Marine  Hsheries  Service. 
NOAA,  2570  Dole  Street  room  106,  Honolulu, 
Hawaii  96822-2396. 

Dated:  February  5, 1991. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc  91-3299  Filed  2-11-01;  8:45  am] 
BHJJNa  COOC  ssio-sa-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Regulatory  Coordination  Advlaory 
Commlttaa  Meeting 

This  is  to  give  notice,  pursuant  to 
Section  10(a)  of  the  Federal  Advisory 
Committee  Act  5  U.S.C.  App.  2,  section 
10(a)  and  41  CFR  101-<6.1015(b).  that  the 
C(nnmodity  Futures  Trading 


Commission's  Regulatory  Coordination 
Advisory  Committee  will  conduct  a 
public  meeting  in  the  Fifth  Floor  Hearing 
Room  at  the  Commission's  Washington, 
DC  headquarters  located  at  room  532. 
2033  K  Street  NW.,  Washington,  DC 
20561,  on  February  27, 1991,  beginning  at 
1:30  p  jn.  and  lasting  until  5  p  jn.  The 
agenda  will  consist  of: 

Agenda 

1.  Report  to  the  Committee  from  the 
Working  Group  on  Speculative  Limits. 

2.  Report  to  the  Committee  from  the 
Working  Group  on  Regulation  of 
Managed  Accounts. 

3.  Report  to  the  Committee  bom  the 
Workii^  Group  on  International  Issues. 

4.  Follow-up  on  issues  discussed  at 
earUer  Committee  meetings,  including: 
(a)  Report  of  recommendations  on 
clearing  and  settlement  by  Dennis  Earie; 
and 

(b)  Commodity  pool  issues,  including 
the  Commission's  CPO/CTA  study; 
disclosure  of  CPO/CTA  performance 
record  disclosure  (ROR);  and  investment 
restrictions  on  pool  investment  in 
affiliates; 

(c)  Proposed  rules  regarding  transfer 
of  accounts; 

(d)  Risk  disclosure  issues. 

6.  Other  issues  for  Committee 
consideration;  additional  working 
groups;  timing  of  next  meeting:  other 
Committee  business. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  agenda  matters  listed  above.  The 
Advisory  Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  advising 
the  Commission  on  ways  to  improve 
coordination  and  to  facilitate  cross 
market  transactions,  including  cross 
border  transactions.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  April  16, 
1990  Charter  of  the  Advisory  Committee, 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Advisory  Committee, 
Chairman  Wendy  L  Gramm,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  her  judgment 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Advisory  Committee  should  mail  a 
copy  of  the  statement  to  the  attention  of: 
the  Commodity  Futures  Trading 
Commission  Regulatory  Coordination 
Trading  Commission,  2033  K  Street 
NW.,  Washington.  DC  20581.  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Ms.  Hathaway  in  writing  to 
the  foregoing  address  at  least  three 
business  days  before  the  meeting 
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Raafonable  proviaion  will  be  made,  if 
time  permits,  for  an  oral  presentation  of 
no  more  than  five  minutes  each  in 
duration. 

Issued  by  the  Commission  in  Waafalngton, 
DC  on  February  6. 1901. 
leu  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Ooc  81-3235  Piled  2-11-01;  8:45  am] 
I  coot  SMI-St-M 
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AOCNCv:  Commodity  Futures  Trading 

Commission. 

ACTION:  Membership  Change  of 

Performance  Review  Board. 


r  In  accordance  with  the  OfRce 
of  Personnel  Management  guidance 
under  the  Civil  Service  Reform  Act, 
notice  is  hereby  given  that  the  following 
employees  will  serve  as  members  of  the 
Commission's  Perfonnance  Review 
Board. 

Chairperson:  Donald  L  Tendick. 
Deputy  Executive  Director. 

Members:  Andrea  Corcoran,  Director, 
Division  of  Trading  and  Markets;  Dennis 
Klejna,  Director,  Division  of 
Enforcement;  Joaime  Medero,  General 
Counsel:  Gerry  Gay,  Director,  Division 
of  Economic  Analysis. 
DATES:  This  action  was  effective 
February  6. 1991. 

AOONtMES:  Commodity  Futures  Trading 
Commission.  Office  of  Personnel,  room 
202.  2033  K  Street  NW.,  Washington.  DC 
20581. 

FOn  FUKTHCR  mFORMATKM  CONTACT: 
Stacy  L  Dean,  Director,  Office  of 
Personnel.  Commodity  Futiu-es  Trading 
Commission,  room  202,  2033  K  Street 
NW.,  Washington.  DC  20581.  (202)  254- 
3275. 

8UPPLEMCNTARY  INFORMATION:  This 
action  which  changes  the  membership  of 
the  Board  supersedes  the  previously 
published  Federal  Register  Notice,  55  FR 
19772.  May  11. 1990. 

Issued  in  Washington.  DC  on  February  S, 
1991. 

lean  A.  Webb, 

Secretary  to  the  Commission. 

[FR  Doc.  91-3293  Filed  2-11-91;  8:45  am] 

■UMQ  COOS  •3(1-0t-M 


DEPAFITMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board's 
Ad  Hoc  Committee  on  the  Directed 


Energy  Weapons  for  Delay  ft  Denial 
Security  Systems  will  meet  on  28 
February  1991.  at  Grand  Forks  AFB. 
North  Dakota,  from  8  aun.  to  5  p.m.  and 
on  1  March  1991  at  Offutt  AFB, 
Nebraska,  from  8  a.m.  to  5  p jn. 

The  purpose  of  this  meeting  is  to 
obtain  information  for  the  study. 

The  meeting  will  be  closed  to  the 
public  In  accordance  with  section 
552b(c]  of  Utle  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  897-4811. 
Patsy  |.  ComMr. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-3278  Filed  2-11-91;  8:45  am] 
MUMO  OOM  ssie-ovM 


DEPARTMENT  OF  EDUCATION 

Indian  Education  National  Advisory 
Council;  Meeting 

AOCNCv:  Natlbnal  Advisory  Council  on 

Indian  Education. 

action:  Notice  of  closed  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Proposal 
Review  Committee  of  the  National 
Advisory  Council  on  Indian  Education. 
This  notice  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  imder  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATES:  February  19-21, 1991, 9  a  jn.  until 
conclusion  of  business  each  day. 
address:  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.,  Room  1130 
(Sanchez  Room).  Washington,  DC  20202. 
Telephone:  202/732-1887  (Messages 
Only). 

FOR  FURTHER  INFORMATION  CONTACT:  lo 
]o  Hunt,  Executive  Director,  National 
Advisory  Council  on  Indian  Education, 
330  C  Sti^et  SW.,  Room  4072,  Switzer 
Building,  Washington,  DC  20202-7556. 
Telephone:  202-732-1353. 
SUFPLEMENTARV  INFORMATION:  The 
National  Advisory  Council  on  Indian 
Education  is  established  under  section 
5342  of  the  Indian  Education  Act  of  1988 
(25  U.S.C.  2642).  The  Council  is 
established  to,  among  other  things, 
assist  the  Secretary  of  Education  in 
carrying  out  responsibilities  under  the 
Indian  Education  Act  of  1988  (part  C, 
tide  V.  Pub.  L  100-297)  and  to  advise 
the  Congress  and  the  Secretary  of 
Education  with  regard  to  federal 
education  programs  in  which  Indian 
children  or  adults  participate  or  from 
which  they  can  benefit 


Under  section  5342(b)(2)  of  the  Indian 
Education  Act  the  Council  is  directed  to 
review  applications  for  assistance 
submitted  under  the  Indian  Education 
Act  and  to  make  recommendations  to 
the  Secretary  of  Education  with  respect 
to  their  approval.  The  Proposal  Review 
Committee  of  the  Council  will  meet  in 
closed  session  starting  at  approximately 
9  a.m.  and  will  end  at  the  conclusion  of 
business  each  day  at  approximately  5 
p.m.  The  agenda  includes  reviewing 
grant  apphcations  for  assistance  under 
programs  authorized  by  subparts  1. 2. 
and  3  of  the  Indian  Education  Act 
including  applications  for  (1) 
Discretionary  Grants  to  Indian- 
Controlled  Schools;  (2)  Planning,  Pilot 
aiui  Demonstration  Projects;  (3) 
Educational  Services  for  Indian  Children 
Projects;  and  (4)  Educational  Services 
for  Indian  AdulU. 

Discussion  during  the  closed  meeting 
may  disclose  sensitive  information 
about  applicants,  qualifications  of 
proposed  staff,  funding  levels  and 
requests,  and  the  names  and  comments 
of  expert  reviewers.  Such  discussion 
would  disclose  commercial  or  financial 
information  obtained  bom  a  person 
which  is  privileged  or  confidential  and 
would  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such  matters 
are  protected  by  exemptions  (4)  and  (6) 
of  section  552b(c)  of  the  Government  in 
the  Sunshine  Act  (Pub.  L  94-409: 5 
U.S.C.  552b(c)). 

The  public  is  being  given  less  than  15 
days  notice  due  to  problems  in 
scheduling  this  meeting. 

A  summary  of  the  activities  of  the 
closed  meeting  and  related  matters, 
which  are  informative  to  the  public 
consistent  with  the  policy  of  title  5 
U.S.C.  552b,  will  be  available  to  the 
public  within  14  days  of  the  meeting. 

Dated:  February  7, 1991. 

Signed  at  Washington.  DC. 
)o  lo  Hunt, 

Executive  Director,  National  Advisory 
Council  on  Indian  Education. 
[FR  Doc  91-3394  Filed  2-11-91;  8:45  am] 

BHXIfn  CODE  400S-01-II 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AOENCV:  Energy  Information 
Administration.  Enei:gy. 
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ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget 


I  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  coUection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511. 44  U.S.C.  3501  et  seq.).  The  listing 
does  not  Include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h]  of  the  Paperwork 
Reduction  Act  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  follo%ving 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(8);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request  e.g.,  new,  revision,  extension, 
or  reinstatement  (6)  Frequency  of 
collection;  (7)  Response  obUgation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  niunber  of  responses  per 
respondent  aimually:  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  by 
March  14, 1991.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regidatory 
Affairs,  Office  of  Management  and 
Budget  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
she  -lid  also  be  addressed  to  the  Office 
of  St>  istical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT:  Jay 

Casselberry,  Office  of  Statistical 
Standards,  (EI-73).  Forrestal  Building. 
U.S.  Department  of  Energy.  Washington. 
DC  20585.  Mr.  Casse'berry  may  be 
telephoned  at  (202)  586-2171. 


suppLSMnrrARV  information:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  lUgulatory  Commisaioa. 

2.FERC-646. 

S.  1902-0155. 

4.  FERC-54e.  Certificate  Rate  FilingK  Gas 
Pipeline  Rates. 

5.  Extensioa 

e.  On  occasion. 

7.  Mandatory. 

8.  Business  or  other  for-profit 
9. 125  respondents. 

la  4.67  responses. 

11. 40  hours  per  response. 

12.  23,350  hours. 

13.  The  data  filed  in  rate  fiHngs  to 
in^ilement  certificated  new  services  for  the 
transportation  and  sale  of  natural  gas  are 
used  by  the  Commission  to  establish  a  basis 
for  determining  just  and  reasonable  rates  that 
should  he  charged. 

Authority:  Sec.  5(a).  5(b).  13(b).  and  52, 
Public  Law  93-27S,  Federal  Energy 
Administration  Act  of  1974. 13  U.S.C  764(a). 
764(b).  772(b).  and  790a. 

Issued  in  Washinxton.  DC  February  6, 
1991. 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 
[FR  Doc.  91-3338  Filed  2-11-91;  6:45  am] 
■ajjNQ  cooe  sifo-oi^ 


Federal  Energy  Regulatory 
Commission 

IDocfcet  No.  QF8S-253-002] 

Nortti  Powder  Energy,  Inc^  Errata  to 
Application  for  Commission 
Recertiflcation  of  Qualifying  Status  of 
a  Small  Power  Production  Facility 

February  6, 1991. 

A  notice  of  the  application  for 
recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  filed  by  North  Powder  Energy, 
Inc.  (Applicant)  on  January  9, 1991,  was 
published  in  the  Federal  Register  on 
January  29. 1991  (Volume  56.  page  3244). 
On  January  30, 1991,  Applicant  clarified 
that  but  for  the  change  in  ownership 
described  in  the  application  for 
recertification,  the  small  power 
production  facility  described  in  the 
application  for  recertification  is  the 
same  as  previously  described  to  the 
Commission  for  purposes  of 
certification. 
LoUD.CaahelL 
Secretary. 

[FR  Doc.  91-3241  FUed  2-11-91:  8:45  am] 
BttJUNO  COOC  S717-41-« 


(Dodist  Na  RP91-t2-000] 

Columbia  Gas  Transmission  Corp^ 
Proposed  Ctianges  In  FERC  Qas  Tarff 

Februaiy  6. 1901 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  February  1. 1991,  tendered  for  filing 
the  tariff  sheets  identified  on  Appendix 
A  for  inclusion  in  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1,  to  be 
effective  March  4, 1991. 

The  ptupose  of  the  tariff  sheets  is  to 
submit  a  new  Rate  Schedule,  designated 
OPT,  under  which  Columbia  proposes  to 
provide  off-peak  firm  transportation 
service  under  its  blanket  transportation 
certificate.  Such  service  would  be 
equivalent  to  firm  transportation  servico 
under  Columbia's  current  FTS  Rate 
Schedule,  except  that  the  service  could 
be  interrupted  for  up  to  either  30  or  60 
days  during  the  winter  period,  when 
capacity  would  be  needed  to  meet  other 
firm  services.  OPT  would  be  a  firm 
service,  with  a  higher  priority  than 
Columbia's  intemiptible  services.  Rates 
for  OPT  would  be  established  at  the 
level  of  the  current  FTS  commodity 
charge  and  a  reduced  level  of  the 
current  FTS  reservation  charge, 
Columbia  is  also  submitting  revisions  to 
certain  existing  tariff  sheets  solely  for 
the  purpose  of  incorporating  references 
to  the  new  rate  schedule. 

Columbia  states  that  it  is  submitting 
this  service  in  response  to  inquiries  from 
ciurent  and  potential  customers,  and 
that  the  service  would  be  a  valuable 
addition  to  its  ciurent  menu  of  services. 
Columbia  plans  to  make  capacity 
available  initially  through  the  use  of  an 
open  season,  and  will  conduct  a  lottery 
if  necessary  to  allocate  capacity. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  Union 
Center  Plaza  Building,  825  North  Capitol 
Sh-eet  NE.,  Washington,  DC  20426.  in 
accordance  with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  February  13. 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 


I 

Fedwal  Ragtotw  /  Vol  56.  Na  29  /  Tuesday.  February  12.  1991  /  Noticeg 


are  on  file  with  die  Gnnmission  and  are 
available  for  public  inspection. 
t4iisaCMhdl. 
Secretary. 

(FR  Doc  91-3242  Filed  2-11-Sl:  8^I5  em] 
I  COBS  9nt-9%-tt 


Office  of  Fosal  Energy 

(FEI 


Tlie  Montana  Power  Co;  Order 
QranUnQ  Blanket  Authortiatlon  to 
Import  Natural  Qae  From  Canada 

AOeNCv:  Department  of  Energy.  Office  of 

Fossil  Energy. 

ACTION:  Notice  of  order  granting  blanket 

authorization  to  import  natural  gas  bom 

Canada. 


r.  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  it  has  issued  an  order 
granting  The  Montana  Power  Company 
(MPC]  blanket  authorization  in  FE 
Docket  No.  9&-W-NG  to  import  up  to  10 
Bcf  of  Canadian  natural  gas  to  serve  its 
system  supply  requirements  over  a  two- 
year  period  beginning  on  February  7, 
1991.  through  February  8, 1993. 

A  copv  of  the  order  is  avp'Iable  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  U.S.  Department  of 
Eneigy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  (202)  586-047^ 
The  docket  room  is  open  between  the 
hours  of  8  a  jn.  and  4:30  p  jn.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC  Febniaiy  8, 
19P 

CUfiu.  J  P.  TonmnwaU, 

Acting  Deputy  Aeaiatant  Secretary  for  Fuels 

Programs,  O^ce  of  Fossil  Energy. 

[FR  Doc  91-3337  Filed  a-ll-«l:  MS  am] 


ENYIRONMENTAL  PfKrrECTION 
AGENCY 

(OrrS-44CSS;  FRL  3S77-3I 

TSCA  Ctiemlcal  Teetkig;  Receipt  of 
TeetOeta 

aqcncy:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 


:  This  notice  announces  the 
receipt  of  test  data  on  m- 
phenylenediamlne  (/n-pda)  (CAS  No. 
108-45-2).  (7-phenylenediandne  (o-pda) 
(CAS  No.  9S-54-S),  and  p- 
phenylenediamine  (p-pda)  (CAS  No. 
lOe-50-3)  submitted  pursuant  to  a  final 
test  mle.  Test  data  was  also  submitted 


on  1,1,1-trichloroethane  (CAS  Na  Tl-KS- 
6)  and  octamethylcydotetrasiloxane 
(omcts)  ( CAS  Na  666-87-2)  pursuant  to 
a  testing  consent  order.  All  tests  were 
submitted  under  the  Toxic  Substances 
Control  Act  (TSCA).  Publication  of  this 
notice  is  in  compliance  with  section  4(d) 
ofTSCA. 
MM  RJMTNIR  WroimATIOli  CONTACT: 

Michael  M.  Stahl,  Director, 
Environmental  Assistance  Division  (TS- 
790).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-643B,  401 M  St..  SW.,  Washington.  DC 
2048a  (202)  654-1404.  TDD  (202)  664- 
0551. 

aumnMNTANV  aiFomiATiON:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Fadsral  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received.  Under  40  CFR  790.6a  all  TSCA 
section  4  consent  orders  must  contain  a 
statement  that  results  of  testing 
conducted  pursuant  to  these  testing 
consent  orders  will  be  announced  to  the 
public  in  accordance  with  section  4(d). 

L  Test  Data  Submissions 

Test  data  for  in-pda,  opda  and  p-pda 
were  submitted  by  du  Pont  Chemicals 
pursuant  to  a  test  rule  at  40  CFR 
799.3300.  They  were  received  by  EPA  on 
January  18  and  17. 1991.  A  submission 
for  i7?-pda  describes  a  mouse  bone 
marrow  micronucleus  assay.  Another 
submission  for  zn-pda,  o-pda  and  p-pda 
describes  an  acute  aquatic  toxicity 
study.  Health  and  environmental  effects 
testing  is  required  by  this  test  rule.  This 
chemical  is  used  in  aramid  fibers,  rubber 
and  plastic  antioxidants,  photographic 
chemicals,  dye  intermediates,  corrosion 
inhibitors  and  pesticides. 

Test  data  for  l.l.l-trichloroethane 
were  submitted  by  the  Halogenated 
Solvents  Industry  Alliance  pursuant  to  a 
consent  order  at  40  CFR  799.6000.  They 
were  received  by  EPA  on  January  14. 
1991.  The  submissions  describe  the 
acute  motor  activity  effects  in  rats,  the 
acute  neurophysiologic  effects  in  rats, 
and  the  acute  neurophysiologic  effects 
via  gavage  in  rats.  Health  effects  testing 
is  required  by  this  consent  order.  This 
chemical  is  used  as  a  cleaning  stabilizer. 

Test  data  for  omcts  were  submitted  by 
the  Silicones  Health  Council  on  behalf 
of  the  test  sponsors  and  pursuant  to  a 
consent  order  at  40  CFR  799.5000.  The 
data  were  received  by  EPA  on  January 
la  1991.  The  submissions  describe  a 
toxicity  test  with  rainbow  trout 
{oncorthynchuB  mykiaa)  embryos  and 
larvae.  Environmental  effects  testing  is 
required  by  this  test  rule.  This  chemical 
is  used  as  an  intermediate  in  the 
producticm  of  polydimethylsiloxane. 


EPA  has  initiated  its  review  and 
evaluation  process  for  tfiese  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

n.  PuUk  Reootd 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OFTS- 
44563).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a  jn.  to  12  noon,  and  1  pjn.  to  4  p.m.. 
Monday  throu^  Friday,  except  legal 
holidays,  in  the  TSCA  Public  Docket 
Office,  Rm.  NE-G004. 401 M  St..  SW.. 
Washington.  DC  2048a 

Autiwiity:  15  U.8.C  2803. 

Dated-  January  2a  1981. 
Charles  M.  Ansr. 

Director,  Existing  Chemical  Assessment 
Division,  Office  of  Toxic  Substances. 

[FR  Doc  9t-3316  Filed  2-11-91;  8:45  am) 


[FRL-390»-7] 

Uat  of  neMtlee  Prohibited  From 
I  Government  Contracta 


AOINCV:  Environmental  Protection 
Agency. 

ACTWn:  EPA  list  of  facilities  prohibited 
from  receiving  government  contracts 
under  40  CFR  part  15. 

SUMMARV:  40  CFR  15.40  requires  the 
Environmental  Protection  Agency  (EPA) 
to  publish  in  the  Federal  Register  a  list 
of  all  persons  and  facilities  prohibited 
under  40  CFR  part  15  from  receiving 
federal  government  contracts,  grants, 
loans,  subcontracts,  subgrants,  or 
subloans.  The  following  list  contains  the 
names  and  locations  of  the  prohibited 
facilities,  the  effective  date  of  each 
listing  and  removal  (if  applicable). 

TON  PMiTHni  wiromiATiON  contact: 
T.A.  Gipson,  Listing  Official  Office  of 
Enforcement,  United  States 
Environmental  Protection  Agency,  room 
112  NE  Mall  (LE-133),  401 M  St.  SW.. 
Washington.  DC  2048a  Telephone  202- 
475-8777. 

SUPPLIMKNTARV  iNroRMATiON:  Section 
308  of  the  Qean  Air  Act  [42  U.S.C  7401 
et  seg.,  as  amended  by  Pub.  L  91-604). 
and  section  508  of  the  Clean  Water  Act 
(33  U.S.C  1251  et  aeq.,  as  amended  by 
Pub.  L  92-500),  and  Executive  Order 
11738,  authorize  EPA  to  bar  (after 
appropriate  Agency  procedures) 
facilities  which  have  given  rise  to 
violations  of  the  Clean  Air  Act  (CAA)  or 
the  aean  Water  Act  (CWA)  from  being 
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used  in.  the  performance  of  any  federal 
contract  grant  or  loan.  On  April  16. 
1975.  regmations  implementing  the 
requirements  of  the  statutes  and  the 
Executive  Order  were  promulgated  in 
the  Federal  Register  (see  40  CFR  part  15. 
40  FR  17124.  April  IB.  1975.  as  amended 
at  44  FR  6011,  February  5, 1979).  On 
September  S.  1985,  revisions  to  those 
regulations  were  promulgated  in  the 
Federal  Register  (see  50  FR  36188, 
September  5. 1985).  The  regulations 
provide  for  the  establishment  of  a  List  of 
Violating  Facilities  which  reflects  those 
facilities  ineligible  for  use  in  nonexempt 
federal  contracts,  grants,  loans, 
subcontracts,  subgrants.  or  subloans. 

The  List  of  Violating  Facilities  is 
comprised  of  two  sublists.  Sublist  1, 
mandatory  Usting  (40  CFR  15.10), 
includes  those  facilities  listed  on  the 
basis  of  a  conviction  under  section 
113(c)(1)  of  the  CAA  or  section  309(c)  of 
tile  Clean  Water  Act.  Sublist  2, 
discretionary  listing  (40  CFR  15.11). 
includes  those  facilities  listed  on  the 
basis  of  continuing  or  recurring 
noncompliance  with  clean  air  or  clean 
water  standards,  and: 

1.  A  conviction  by  a  federal  court 
under  section  113(c)(2)  of  the  CAA,  or 

2.  Any  injunction,  order,  judgment 
decree  (including  consent  decrees),  or 
other  form  of  civil  ruling  by  a  federal, 
state  or  local  court  issued  as  a  result  of 
noncompliance  with  clean  air  or  water 
standards,  or 

3.  A  conviction  by  a  state  or  local 
court  of  a  criminal  offense  on  the  basis 
of  noncompliance  with  clean  air 
standards  or  clean  water  standards,  or 

4.  Violation  of  an  administrative  order 
issued  under  sections  113(a).  113(d),  107, 
or  303  of  the  Clean  Air  Act  or  section 
309(a)  of  the  CWA,  or 

5.  A  Notice  of  Noncompliance  issued 
by  EPA  under  section  120  of  the  CAA.  or 

6.  An  enforcement  action  filed  by  EPA 
in  federal  court  under  sections  113(b), 
167,  204,  205,  or  211  of  tiie  CAA  or 
section  309(b)  of  the  CWA  due  to 
noncompliance  with  clean  air  or  water 
standards. 

This  Federal  Register  Notice  identifies 
facilities  placed  on  the  List  of  Violating 
Facilities  as  a  result  of  discretionary 
listing  under  40  CFR  15.11;  those 
facilities  for  which  EPA  has  received 
and  reviewed  court  documents  and 
other  information  indicating  that  they 
are  subject  to  mandatory  listing  under 
40  CFR  15.10;  and  facilities  removed 
from  the  list  pursuant  to  40  CFR  15.20  or 
15.21.  Facilities  whose  owners  or 
operators  have  been  convicted  of 
criminal  violations  under  section 
113(c)(1)  of  the  CAA  or  section  309(c)  of 
the  CWA  are  automatically  ineligible  for 


any  Federal  agency  contract  grant  or 
loan  effective  the  date  of  conviction.  It 
should  be  noted  that  section  705  of  the 
CAA  Amendments  of  1990  amended 
section  306(a)  of  the  CAA  to  expand  the 
categories  of  CAA  criminal  violations 
which  are  subject  to  mandatory  listing 
to  include  a  criminal  conviction 
pursuant  to  any  offense  under  CAA 
section  113(c].  Prior  to  the  CAA 
Amendments  of  1990,  CAA  section 
306(a)  prohibited  the  federal  government 
from  using  in  the  performance  of 
government  contracts,  grants  or  loans  a 
facility  which  was  owned,  leased  or 
supervised  by  any  person  who  was 
convicted  of  a  criminal  offense  under 
CAA  section  113(c)(1)  if  that  facility 
gave  rise  to  the  violation  which  led  to 
the  conviction.  The  prohibition  did  not 
include  convictions  for  a  criminal 
offense  under  CAA  section  113(c)(2). 
violations  ot  reporting  and 
recordkeeping  requirements. 

Hie  List  of  Violating  Facilities  is 
maintained  by  the  Contractor  Listing 
Program  in  the  Office  of  Enforcement 
and  is  revised  whenever  a  facility  is 
added  to  the  List  or  removed  from  the 
List  EPA  notifies  the  General  Services 
Administration  (GSA)  Office  of 
Acquisition  Policy  that  a  facility  has 
been  added  to  or  removed  from  the  EPA 
List  of  Violating  Facilities  at  the  same 
time  that  EPA  notified  the  affected 
facility.  GSA  then  immediately  adds  the 
facility  to,  or  removes  the  facility  from, 
the  electronically  maintained 
consolidated  lists  of  parties  excluded 
throughout  the  U.S.  Government  from 
receiving  federal  contracts  (or  certain 
subcontracts)  and  from  receiving  certain 
types  of  Federal  assistance.  The  GSA 
also  issues  a  monthly  publication.  "Lists 
of  Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs."  Subscriptions  to  the  "Lists  of 
Parties  •  •  •  "  can  be  obtained  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402.  Telephone  (202) 
783-3238.  Further  information  regarding 

GSA's  "Lists  of  Parties  Excluded 

may  be  obtained  by  writing  to  the  Office 
of  GSA  Acquisition  Policy,  U.S.  General 
Services  Administration,  Washington. 
DC  20405.  Attention:  Ms.  Natalie  L 
Jones  or  Ms.  Jacqueline  M.  Higgins. 

The  following  is  the  list  of  all  facilities 
currentiy  on  the  EPA  List  of  Violating 
Facilities.  Facilities  which  have  been 
added  since  publication  of  the  last 
Federal  Renter  notice  are  identified 
with  one  asterisk  (*). 


Ust  of  VioUting  Fadlhies 

Sublist  1:  Mandatory  Listing 

Name  and  Effective 

Location  and  Basis 

Date 

for  Listing 

Apodaca  &  Sons 

El  Monte.  California 

Plating  Co..  Oct.  3. 

Facility.  CWA  Sec 

1988. 

309(c). 

•Astro  Circuit  Corp., 

LoweU. 

June  29,  IBRa 

Massachusetts 

Facility,  CWA  S^'C 

309(c). 

'Ballard  Shipping 

Vessel  M/T  World 

Co.,  Sept.  9.  1989. 

Prodigy.  CWA  Sec 

309(c). 

•Bill  L  Walters 

Denver.  Colorado 

Companies.  The, 

Facility.  CWA  Sec 

Feb.  9, 1989. 

309(c). 

'Borjohn  Optical 

Burlington, 

Technology.  Inc., 

Massachusetts 

Nov.  7. 1990. 

Facihty.  CWA  Sec 

309(c). 

Bridgeport  Wrecking 

Bridgeport 

Co..  Inc.  Mar.  15, 

Connecticut 

1990. 

Facility.  CAA  Sec 

113(c)(1). 

California  Tank 

Stockton.  California 

Lines,  Inc.,  May  14, 

Facility.  CWA  Sec 

1967. 

309(c). 

•Caroline  Tires.  Inc. 

West  Palm  Beach. 

July  25. 199a 

Florida  Facility. 

CWA  Sec  309(c). 

Chemical 

NiUx).  West  Virginia 

Formulators,  Jan. 

Facility.  CWA  Sec 

29,1981. 

309(c). 

Chemical  Transfer 

Stockton.  California 

Co.,  May  14.  1987. 

Facility.  CWA  Sec 

309(c). 

Colorado  River 

Parker.  Arizona 

Sewage  System 

Facility.  CWA  Sec 

Joint  Venture,  Aug. 

309(c). 

31, 1987. 

•Country  Estates 

Springfield,  Missouri 

Investment  Inc. 

Facility.  CWA  Sec 

d/b/a  Colony 

309(c). 

Cove  Mobile  Home 

Park.  Apr.  11.  1989. 

•OAR  Construction. 

Staten  Island.  New 

Inc.,  Apr.  7. 1989 

York  Facility, 

CWA  Sec  309(c). 

•De  Nardi  Corp.. 

El  Cajon.  California 

Dec  20.  laao. 

Facility,  CWA  Sec 

309(c). 

•Denver  Sanitary 

Denver.  Colorado 

Co.,  Mar.  15. 198a 

Facility.  CWA  Sec 

309(c). 

Donahoo,  Charles  A. 

Louiseville,  Kentucky 

Jr..  d/b/a  Charlie 

Facility,  CAA  Sec 

Wrecking.  Dec  12. 

113(c)(1). 

1989. 

•Enid.  City  of. 

Enid.  Oklahoma. 

Wastewater 

CWA  Sec  309(c). 

Treatment  Facility. 

> 

Apr.  2. 1990. 

•Finishing  Corp.  of 

CambelL  Ohio 

America,  Mar.  14, 

Facility.  CWA  Sec 

lt»U. 

309(c). 

•Fisher  RPM  Electric 

Albany.  Oregon 

Motors  Inc.  Feb.  8, 

Facility,  CWA  Sec 

199a 

309(c). 
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Name  and  Effective 
Date 


Location  and  Basia 
for  Listing 


Sumner,  Washington 
Facility  CWA  Sec 


Fleischmap**  YKast 
Inc.,  DiviKion  of 
Burnt,  Philp  k  Co., 
Ltd..  May  14. 1988, 
effective  date  of 
listing. 
(November  14.  1988,  effective  date  of  facili- 
ty's transfer  from  Nabisco  to  Bums,  Philp] 
•George  Skofield  Tacoma,  Washington 

Company,  The,  Facility,  CWA  Sec 

Sept  19,  1988.  309(c). 

Holland.  James  S.  d/     Marathon.  Florida 
b/a  Middle  Keys  Facility.  CWA  Sec 

Marine  &  309(c). 

Construction.  Inc. 
or  Middle  Keys 
Marine 

Construction.  Inc. 
or  Keys  Marine 
and  Conatraction. 
June  7. 1935. 
Hope  Resource  Long  Island.  New 

Recovery,  Inc.  York  Facility,  CAA 

Sept  la  1988.  Sec  113(c)(1). 

Marathon  Providence,  Rhode 

Development  Island  Facility, 

Corp.,  May  4, 1988.        CWA  Sec  309(c). 
•Mills,  Carey  C  and      Milton.  Florida 
Ocie  Mills,  Apr.  13,        Facility,  CWA  Sec 
1989.  309(c). 

Ocean  Reef  Qub.  Key  Largo,  Florida 

Inc.  Oct  22, 198a  Facility,  CWA  Sec 

309(c). 
•Olympus  Terrace         Mukilteo, 
Sewer  District.  July       Washington 
21. 1989.  Facility,  CWA  Sec 

309(c). 
Pearhnan.-  Irwin.  Pittsburgh. 

Dec  3a  1988.  Pennsylvania 

Facility.  CAA  Sec 
113(c)(1). 
•Pennwalt  Tacoma.  Washington 

Corporation.  The,  Facility,  CWA  Sec. 

Aug.  9,  1989.  309(c). 

•Phil  J.  Lambert  Inc,     Colebrook.  New 
Dec.  4, 1988.  Hampshire  Facility, 

CWA  Sec  309(c). 
•Pillsbury  Company,      Joplin,  Missouri 
The,  Oct  22. 1990.  FacUity,  CWA  Sec 

309(c). 
•Pozsgai,  John.  July       Morrisville, 
13, 1988.  Pennsylvania, 

CWA  Sec 
309(c)(1). 
•Progressive  Oil  Co.,     Gloucester. 
Inc.  Nov.  17, 1980.         MassachusetU 

Facihty,  CWA  Sec 
309(c). 
Protex,  Industries,         Denver,  Colorado 
Inc..  Dec  27, 1987.         Facility,  CWA  Sec 
309(c). 
Reidy  Terminal/  St  Louis,  Missouri 

Wisconsin  Barge  Facility.  CWA  Sec 

Lines,  Sept  4, 1987.       309(c). 
•R-M  Industiies,  Rock  Hill.  South 

Inc.,  Nov.  1, 1988.  Carolina  Facility, 

CWA  Sec  309(c). 
Sea  Cleaner  Marine,      Bellevue,  Washington 
Inc,  Oct  8. 1988.  Facility,  CWA  Sec 

30e(c). 


Name  and  Effective 
Date 


Location  and  Baals 
for  Listing 


Sea  Port  Bark 

Supply,  Oct  21, 

1988. 
Shenango  Inc,  Coke 

&  Iron  Division. 

lune  13. 198& 


•Tudor  Investment 

Corp..  May  25, 

1990. 
Waterbury  House 

Wrecking  Co„  Dec 

iai985. 

•Welco  Plating.  Inc, 
Apr.  27, 198& 

•Wells  Metal 
Finishing.  Inc, 
Mar.  22,  1990. 

Wilgenburg  Dairy, 
Dec  22, 1987. 

Williams,  Salvatore 
C  Dec  3a  1988. 


Wisconsin  Barge 
Lines,  Sept  4, 1987. 


Tacoma.  Washington 

Facility,  CWA  Sec 

309(c). 
NevUle  Island. 

Pittsburgh. 

Pennsylvania 

Facility,  CWA  Sec 

309(c). 
Eastern  Shore, 

Maryland  Facility, 

CWA  Sec  309(c). 
Waterbury, 

Connecticut 

Facility,  CAA  Sec 

113(c)(1). 
Woodville,  Alabama 

Facility.  CWA  Sec 

309(c). 
Lowell, 

Massachusetts 

Facility,  CWA  Sec 

309(c). 
Bakersfleld. 

California  Facility, 

CWA  Sec  309(c). 
Pittsburgh. 

Pennsylvania 

Facility,  CAA  Sec 

113(c)(1). 
St  Louis,  Missouri 

Facility,  CWA  Sec 

309(c). 


Sublist  2:  Discretionary  Listing— None 

The  following  is  the  list  of  all  facilities 
removed  from  the  EPA  List  of  Violating 
Facilities  since  the  publication  of  the 
last  Federal  Register  notice.  Facilities 
which  have  been  both  added  and 
removed  since  the  last  notice  are 
identified  with  two  asterisks  (**). 


Name  and  Effective 

Date  of  Listing  and 

Effective  Date  of 

Removal 


Location  and  Basis 
for  Listing 


Sublist  1:  Mandatory  Listing 


"Ashland  Oil.  Inc. 
March  9, 1989, 
Aug.  7, 1989. 

••Big  Spring  Waste 
Water  Treatment 
Facility,  Nov.  27, 
1989,  Aug.  21. 1900 

••SeUen 
Construction  Co., 
May  30, 1988,  June 
13, 1990. 

••Vahnont 
Industries,  Inc., 
June  28, 1989,  June 
5.1990. 

••Zarcon  Corp.. 
February  la  1988, 
Aug.  1, 19ga 


Floreffe, 

Pennsylvania 

Facility,  CWA  Sec 

309(c). 
Big  Spring,  Texas, 

CWA  Sec  30e(c), 


Seatde,  Washington 
Facility,  pWA  Sec 
309(c). 

Valley,  Nebraska 
Facility,  CWA  Sec 
309(c). 

San  Diego,  California 
Facility,  CWA  Sec 
309(cj. 


Name  and  Effective 

Date  of  Listing  and 

Elffective  Date  of 

Removal 


Location  and  Basis 
for  Listing 


Sublist  2:  Discretionary  Listing 


"Saint  Thomas 
Paving  Company, 
Ltd..  July  la  1989, 
July  la  1990. 


St.  Thomas,  Virgin 
Islands  FaciMty. 
CAA  Sec  113(a). 


Dated:  January  27, 1991 
James  M.  Strode, 

Assistant  Administrator  for  Enforcement 
[FR  Doc  91-3132  Filed  2-11-01;  8:45  am] 

MUNQ  COOK  tBlO  BO  M 


FEDERAL  MARITIME  COMMISSION 

Stractian  Shipping  CoJSXar  Shipping 
A/S  Terminal  Agreement; 
Agreement(s)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  no.:  224-200471 

Title:  Strachan  Shipping  Company/ 
Star  Shipping  A/S  Terminal  Agreement 

Parties: 

Strachan  Shipping  Company  (SSC) 

Star  Shipping  A/S 

Synopsis:  The  Agreement  provides  for 
SSC's  freight  handling  services  at 
specified  rates  in  Port  Everglades, 
Florida,  The  Agreement  is  for  a  1-year 
term. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  February  7, 1991. 
Joseph  C  Polking. 
Secretary. 

[FR  Doc  91-3314  Filed  2-11-01;  8:45  am] 
■UNM  COM  STW-et-M 
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San  Diego  Unified  Port  DMrict/Pasha 
Properties,  inc.  et  aL;  Agreements 
Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s]  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  Inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10220.  Interested  parties  may 
submit  protests  or  comments  one  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commissioa  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
S  560.602  and/or  572.603  of  title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  conunent  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200327-001, 

Title:  San  Diego  Unified  Port  Distiict/ 
Pasha  Properties,  Ina  Terminal 
Agreement 

Parties: 

San  Diego  Unified  Port  District  (Port) 
-  Pasha  Properties,  Inc.  (Pasha) 

Filing  Party:  Mr.  John  M.  Reardon, 
Deputy  Director,  Property  Department, 
Port  of  San  Diego,  P.O.  Box  488,  San 
Diego,  CA  92112. 

Synopsis:  The  Agreement  amends  the 
basic  agreement  to  evidence  Pasha's 
exercise  of  its  option  to  enter  into  an 
agreement  with  the  Port  to  operate  a 
motor  vehicle  terminal  at  a  portion  of 
the  National  City  Marine  Terminal. 

Agreement  No.:  224-200472. 

Title:  Puerto  Rico  Ports  Authority/ 
Sea-Land  Service,  Inc.,' Marine  Terminal 
Agreement 

Parties: 

Puerto  Rico  Ports  Authority 
(Authority) 

Sea-Land  Service,  Inc.  (Sea-Land). 

Filing  Party:  Mayra  N.  Cru2  Alvarez, 
Contracts  Supervisor,  Puerto  Rico  Ports 
Autiiority,  G.P.O.  Box  2829,  San  Juan, 
P.R.  00936-2829, 

Synposis:  The  Agreement  provides  for 
a  10-year  lease  to  Sea-Land  of  premises 
and  facilities  at  Puerto  Nuevo  (9.5114 
"cuerdas"  of  area).  Sea-Land  has  the 
option  to  extend  the  term  of  the 
agreement  for  an  additional  five  years 


subject  to  certain  specified  terms  and 
conditions.  Sea-Land  shall  pay  to  the 
Authority  a  minimum  monthly  rental  of 
$13,577.52. 

Dated:  February  6, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking. 
Secretary. 

[FR  Doc  91-3276  Filed  2-11-01;  8:45  am] 

BUJJNO  COOC  S730-01-M 


[Docket  Na  »1-05] 

Brahm  and  Krenz  International,  Ltd.  as 
Agent  for  Envlrex,  Inc.  v.  China  Ocean 
Shipping  Co.  (COSCO),  COSCO  North 
America,  Inc.  and  Norton  Ully 
International,  Ltd.;  HIIng  of  Complaint 
and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Brahm  and  Krenz  International  Ltd. 
as  agent  for  Envirex,  Inc. 
("Complainant")  against  China  Ocean 
Shipping  Company  (COSCO).  COSCO 
North  America,  Inc.  and  Norton  Lilly 
International,  Ltd.  ("Respondents")  was 
served  February  6, 1991.  Complainant 
alleges  that  Respondents  engaged  in 
violations  of  sections  8(a)(1)  and  8(d)  of 
the  Shipipng  Act  of  1984, 46  U.S.C  aps. 
1707(a)(1)  and  (d).  by  failing  to  file  an 
agreed  upon  rate  in  Respondent's  tariff. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Joseph  N. 
Ingolia  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examinatioin  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  natiure  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  February 
6, 1992,  and  the  final  decision  of  the 
Commission  shall  be  issued  by  June  5, 
1992. 

Joseph  C  PoUdng. 

Secretary. 

(FR  Doc  91-3277  Filed  2-11-91;  8:45  am] 

■ILUNO  coot  «73»41-H 


FEDERAL  RESERVE  SYSTEM 

Michigan  National  Corporation,  et  aL; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companiss 

The  companies  listed  In  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  ( 
225.14  of  die  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  appUciation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Ck)vemor8.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  apphcations 
must  be  received  not  later  than  March  4. 
1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President]  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Michigan  National  Corporation, 
Farmington  Hills,  Michigan,  and 
Mergerco,  Ina,  Farmington  Hills, 
Michigan,  to  acquire  100  percent  of  the 
voting  shares  of  Lockwood  Banc  Group, 
Inc.,  Houston,  Texas,  and  thereby 
indirecUy  acquire  Lockwood  National 
Bank  of  Houston,  Houston,  Texas.  In 
coimection  with  this  application, 
Mergerco,  Inc.  has  also  appUed  to 
become  a  bank  holding  company. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  6, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc  91-3287  Filed  2-11-91;  8:45  am] 
aauNO  COOC  •2ifr«i-p 


The  Sanwa  Bank  Umlted;  Appllcatton 
to  Engage  de  novo  bi  Permlssit>le 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  t  225.23(a)(1) 
of  die  Board's  Regulation  Y  (12  CFR 
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225^(a)(l))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(cK8))  and  8  22S^(a)  of  Regulation 
Y  (12  CFR  22S^(a))  to  commence  or  to 
engage  dl9  novo,  either  directly  or 
thiov^  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  f  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persona  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  die  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outwei^  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  die  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  4. 1991. 

A.  Fefleral  Reserve  Bank  of  San 
F^aodsGO  (Kenneth  R.  Binning,  Assistant 
Vice  President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  The  Sanwa  Bank  Limited,  Osaka, 
Japan;  to  acquire  a  general  partnership 
interest  in  Sanwa  Duval  LP^  New  York. 
New  York,  and  Los  Angeles,  California, 
through  a  newly-formed,  wholly-owned 
subsidiary  to  be  organized  under  the 
laws  of  Delaware  and  thereby  engage  in 
providing  advice  to  financial  and  non- 
financial  corporate  and  other 
institutions  with  respect  to  mergers, 
acquisitions,  divestitures,  restructurings, 
financing  transactions,  Joint  ventures, 
capital-raising  vehicles  and  similar 
transactions  including  rendering 
fairness  opinions,  providing  valuation 
services  and  conducting  feasibility 
studies.  These  activities  have  been 
determined  to  be  permissible  for  bank 
holding  companies.  See  The  Fuji  Bank, 
Limited.  75  Federal  Reserve  Bulletin  577 
(1980);  SunTrust  Banks,  Inc.,  74  Federal 
Reserve  Bulletin  256  (1968);  Amsterdam- 
Rotterdam  Bank  N.  V.,  73  Federal 
Reserve  Bulletin  726  (1987):  Signet 
Banking  Corporation,  73  Federal 
Reserve  Bulletin  60  (1987).  Applicant 
also  proposes  to  offer  dealer-manager 
services  in  connection  with  tender  offers 
as  an  incidental  activity. 


Board  of  Goveraors  of  the  Federal  Reservt 
System,  Pebmaiy  8, 1991. 
Jmmifar  J.  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-3288  Filed  2-11-91;  8:45  am] 
■usn  COM  sti»«i^ 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  tha  Waiting  Period 
Under  the  Pramargar  Notification 
Rulaa 

Section  7A  of  the  Clayton  Act  IS 
U.S.C.  18a.  as  added  by  title  n  of  the 
Hart-Scott-Rodino  Antitivst 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register.  . 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  012191  and  020191 


Nsm*  of  acquiring  peraon,  name  el  aoqulrsd  parson,  rwnw  (X  acquirad  antty 


^^  J  mc,  Mehaal  Rms*  HoapM  and  MadM  Csntar,  MWwal  Raaaa  HoapNal  wid  M«jM  Camar 

WNkwy  1900  E««)r  F»«l  LP,  Vlarina  RwnMoautcala,  ht.  Crown  Dng  Co,  Ine 

Caiirtoon  bwaakn,  LP,  BBC  BRMn  BoMri  Ud,  BmIc  Inoorporsiad 

Caprioon  kwoaloft,  U»,  ASEA  AB.  Baaic  lncorpora>ad „ 

Chawon,  he,  MoM  Cotporrton,  MoM  Corporaflon 

Mrixm.  M«ant «  Co,  MMulo  MoMtara  NaSano,  m  Sacurtttaa  CorporaSon Z.. 

InaSMo  MoMara  IMano.  Matan  Nugani  a  Ool.  Matnn  Nuganl  A  Ca 

Baytor  IMMnMy.  MamaM  HoapHal  of  Qarlw«d.  ManmW  HoapM  of  GMwid „ 

PartwraParaaiy  OMMtapmant  Partnara,  LP,  Partcar  t  Paraaty  PaMaum  Company,  Pvliar  «  Pwialy  Palrolaum  Company 

Oamaon  Eww  Company.  LP,  Partar  a  Paraaly  Palrataum  Company.  Pailiar  a  Paraaty  PaWaum  Company 

Damaon  bwonw  Enaigy  Company,  LP,  Partnr  a  Paraaly  PaMaum  Company,  Partar  a  Paraaly  PaStHaum  Company _ 

Oamaon  tnaawional  Enarpy  LP,  Parliar  a  Paraaly  Palrolaum  Company.  PMkacAPMai%i>aeolaun  Con^iany 

Qualaw  Oanaroa,  Mareo  hoorporalad,  Conwaraa  Inc. „ L 

WBam  Cook  pie,  Naoo,  mc,  Na&  CaaHnga  Inc. Li Z'"Z"Z' 

Crown  Onfc  a  8«l  Compare,  ino,  Palar  Mairit  Bona',  mo,  ConUnanW  IntamaSonrt  HoMno  Ca,  Ire. I 

BaitaNra  Haeiaway  mc  PS  Qraupi  me,  PS  Qreup.  Ina I 

OooidanM  Paeolaum  CorparMon.  Chawron  Conwratton,  Chavron  U.SA  Ina 

NB(lomi«e  MAial  maiawica  Company,  Roy  E  Oanay  and  Patida  A.  Oanay.  Shamrock  BreadcaaSna  mc. 

Ovyalar  Corporafkn  Oouglaa  K  Woff.  PInnMia  Pwmara 

AUmOarpor— or».  C-TEC Coiporaeon,  C-TEC  ManagamanI  mionnallon  Syalanw.  Inc 

PMipaPieulaum  Company, The WMama Companlaa.  Morthwaat  PlpaSna Corporatton 

The  BriiMi  PMtHaum  Company,  PX.C,  NaSonal  Comanlanoa  Storaa  moorporalad.  Elavwet  NC8  RaMy  Company 

The  iMSap  Company.  Pairi  Olalialai  a  Bona  Company.  Paul  SlakMaa  a  Sona  Company 

2?*  5?S5!I*  ■*  *^  '****  "«*  Suaanna  Schtott,  National  Homanat,  mc,  Fm  Ratanal  Nalworfc,  mc. 

Houaa  of  FaMcs,  me,  PaMdand,  me,  FebridMd,  me. 


PMNNa 


91-0350 
91-OSOe 
91-0464 
91-0455 
91-0406 
91-0606 
91-0507 
91-0424 
91-0439 
91-0409 
91-0500 
91-0464 
91-0466 
91-0468 
91-0471 
91-0483 
91-0611 
91-0618 
91-0524 
81-0475 
91-0503 
91-0506 
91-0508 
91-0514 
91-0486 


Dale 
larmmalad 


01/23/01 
01/23/01 
01/24/91 
01/24/01 
01/24/91 
01/24/91 
01/24/91 
01/25/01 
01/25/01 
01/25/91 
01/25/91 
01/28/91 
01/28/91 
01/28/01 
01/28/01 
01/28/91 
01/28/01 
01/28/01 
01/28/0 1 
01/20/01 
01/30/01 
Ot/30/01 
01/30/01 
01/30/01 
01/31/01 
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Nama  of  acquiring  parson,  nama  o(  aoquirad  paraon,  nama  of  acqulrad  anMy 


PMNNa 


Houaa  of  Fabrics,  Inc..  Fabridand.  Inc..  Fabridand,  Inc 

Johmon  a  Rrttt  2nmn  pic,  Canadtan  Padflc  Limited,  United  Dominion  Industries,  Inc.  (Monroe  Forglngs  Oiv.) . 
Norddautacha  Landeabank  Qkozonlrale.  Aadtaner  und  Munchener  BeteiKgungs-AQ,  Bank  fur  Oemelnwirtachaft  AQ. 

Varantging  Aegon,  Enatar  Qroup,  Inc,  Western  Reserve,  IDEX  Distribulora.  Ina.  lOEX  Investor 

Evered  pto,  Bardon  Qroup  pic,  Banlon  Qroup  PLC 

IBL,  SA.  Fred  B.  Roedel.  Chalet  Susae  mtemational.  Inc. 

Kaneb  Servicea,  Inc.,  Furmanlle  PLC  Funnanite  PLC 

Aako  Oeutache  Kauthaua  AkSangoaeltochaft,  Werner  K.  Rey,  Adia  SA . 
Werner  K.  Rey,  Asko  Deutsche  Kaufhaus  Aktiengeaellschaft,  Comco  HokUng  AQ. 


01-0406 

01/31/01 

01-0403 

02/02/01 

01-0522 

02/01/01 

01-0531 

02/01/01 

01-0534 

02/01/01 

01-0536 

02/01/01 

01-0538 

02/01/01 

01-0541 

02A)1/01 

01-0542 

02/01/01 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay,  or  Renee  A.  Horton, 

Contact  Representatives. 
Federal  Trade  Commission,  Premerger 

Notification  Office,  Bureau  of 

Competition,  room  303,  Washington, 

DC  20580,  (202)  326-310a 

By  direction  of  the  Commission. 
Donald  S.  Claik, 
Secretary. 
[FR  Doc.  91-3323  Filed  2-11-81;  6:45  am] 

BIUJNO  CODE  67$0-«1-H 


[Docket  No.  C-3321] 

CPC  International  Inc^  Prohibited 
Trade  Practices,  and  Affirmatlva 
Corrective  Actions 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
tmfair  acts  and  practices  and  tmfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  an 
advertiser,  seller,  and  distributor  of 
Mazola  Com  Oil  and  Mazola  Margarine 
bom  misrepresenting  the  effects  of  such 
oil  or  margarine  products  on  serum 
cholesterol  levels,  and  from  making 
claims  concerning  such  products'  ability 
to  reduce  the  risk  of  developing  heart 
disease,  or  to  reduce  serum  cholesterol 
levels,  unless  at  the  time  such 
representations  are  made,  they  are 
substantiated  with  competent  and 
reliable  scientific  evidence. 
DATES:  Complaint  and  Order  issued 
January  2, 1991.* 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Cheek,  FTC/S-4002,  Washington. 
DC  20580.  (202]  326-3045. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday.  June  21, 1990,  there  was 
published  in  the  Federal  Register,  55  FR 
25371.  a  proposed  consent  agreement 


'  Copies  of  the  Complaint,  the  Dedsion  and 
Order,  and  the  itatement  of  CommlMloner  Owen 
are  available  from  the  CommlMlon't  Public 
Reference  Branch.  H-13a  Stfa  Street  ft  Penneylvanla 
Avenue.  NW,  Waahlngtoo.  DC  20660. 


with  analysis  In  the  Matter  of  CPC 
International  Inc.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

Authority:  Sec.  6, 38  StaL  721;  15  U.S.C  46. 
Interprets  or  applies  sec.  S,  38  Stat  719.  as 
amended;  15  U.S.C.  45,  52. 
Donald  S.  Clailc 
Secretary. 

[FR  Doc.  91-3321  FUed  2-11-91;  8:45  am] 
BILLINQ  COOC  S7S0-01-M 


[Docket  No.  C-3320] 

Guild  Mortgage  Co^  Protilbited  Trade 
Practices,  and  Affirmattva  Correcthre 
Actiona 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  setUement  of  alleged 
violations  of  federal  law  prohibiting 
tmfair  acts  and  practices  and  tmfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
San  Diego,  CA,  corporation  to 
accurately  calculate  and  disclose  the 
annual  percentage  rate,  finance  charge, 
payment  schedule  and  other  information 
required  by  Regulation  Z;  and  to  make 
adjustments  to  the  accoimts  of 
consumers  listed,  by  paying  restitution 
to  consiuners  totalling  almost  $500,000 
over  a  five-year-period. 
DATES:  Complaint  and  Order  issued 
December  31, 1990.* 


FOR  FURTHER  INFORMATION  CONTACT: 

Carole  Reynolds.  FrC/S-442g. 
Washington,  DC  20580.  (202)  326;-3230. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  October  16, 1990,  there  was 
published  in  the  Federal  Register,  55  FR 
41876.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Guild 
Mortgage  Company,  for  the  purpose  of 
soliciting  pubUc  comment  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist  as  set  forth  in 
the  proposed  consent  agreement  in 
disposition  of  this  proceeding. 

Audiotity:  Sec.  8.  38  StaL  721;  15  U.S.C  48. 
Interpret  or  apply  sec  5.  38  Stat  719,  ai 
amended;  82  Stat  148. 147;  15  U.S.a  45, 1801, 
et  seq. 

Donald  S.  Clark. 
Secretary. 
[FR  Doc.  91-3322  Filed  2-11-91;  8:45  am] 

MLUNQ  COOE  STSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Diaeasa  Registry 

Peer  Review  Meeting  to  Discuss  ttw 
Draft  Congressional  Report 
"Feasibility  and  Value  of  Performing 
Muitisite  Epidemiological  Studiee  for 
Superfund  Sites";  Meeting 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  following  meeting. 

Name:  Peer  Review  Meeting  to  Discuss  the 
Draft  Congressional  Report  "Feasibility  and 
Value  of  Performing  Muitisite 
Epidemiological  Studies  for  Superfund  Sites." 


'  Copies  of  the  Complaint  the  Decision  and 
Order,  and  the  statement  of  Commissioner  Strenio 
are  available  from  the  Commission's  PubUc 


Reference  Branch.  H-lStt  6th  Street  S  Pennsylvania 
Avenue.  NW.  Washlngtoa  DC  JOSSa 
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mate  and  Dat»  8:30  ajiL-4:30  pjiu 
February  21. 1901. 

Phc«:  Courtyard  by  Mairlott-Exacntiva 
Park.  1236  Executive  Park  Drive.  NE^  Atlanta. 
Geoisia  30329L 

Statua:  Open  to  the  public  for  observation 
and  participation,  limited  only  by  the  space 
available.  The  meeting  room  accommodate* 
approximately  2S  people. 

Mattan  to  be  Coaudend  The  meeting  will 
coovaoe  a  group  of  interested  parties  to 
review  and  discuss  a  draft  report  Mhich 
addresses  the  concept  of  conducting  multiaita 
epidemiological  studies  at  Superfund  sites, 
lite  panel  will  consider  such  areas  as  the 
value  of  multisite  epidemiological  studies;  the 
feasibility  and  appropriate  uses  of  multisite 
studies;  costs  and  benefits;  and  ttie 
identification  of  supporting  Utarature. 

Oral  comments  will  be  scheduled  at  the 
discretion  of  the  meeting  tsdlitator  and  as 
time  permits. 

Contact  Penan  for  Man  Information:  Dr. 
le  Anne  R.  Burg.  Chief.  Exposure  and  Disease 
Registry  Branch.  Division  of  Health  Studies 
ATSDR.  (XfS-eai).  laoo  CUfton  Road.  NE.. 
Atlanta.  Georgia  30333,  telephone  «0«/830- 
0661  or  FTS  238-0561. 

Dated  February  5,  IWl. 

EhrtaMlyar. 

Asaociatt  Director  for  Policy  Coordinadaa. 
Centen  for  Disease  Control. 

[FR  Doc  91-3320  FUed  2-11-91;  8:45  am] 

■uan  cooi  siaa-iMi 


Cwilars  for  OitMM  Control 

NatloiMl  CommlttM  on  Vttal  and 
HMltti  StatMlca  (NCVHS)  Work  Group 
on  Community  Hoalth  Statiatica; 


Purauant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS).  Centen  for  Disease  Control 
announces  the  following  meeting. 

Name:  NCVHS  Work  Group  on  Community 
Health  Statistics. 

Time  and  Date:  1  p  jn.-^  p  jn.,  March  5, 
1991. 

Place:  Room  40SA.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue.  SW.. 
Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  is  for 
the  work  group  to  explore  issuee  and 
concerns  about  the  availability  of  statistics  to 
monitor  the  health  of  communities. 

Contact  Person  for  more  Information: 
Substantive  program  Informatioa  as  well  aa 
summariea  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher.  PhJ)..  Executive  SecreUry. 
NCVHS.  NCH&  room  lioa  Presidential 
Building.  6525  Belcrest  Road.  HyatUville, 
Maryland  20782.  telephone  301/436-7050  or 
FTS  436-7050. 

Dated  February  5, 1901. 
ElvlnHUyar, 

Aseociate  Director  for  Policy  Coordinatioa. 
Centen  for  Disease  Control 
[FR  Do&  91-3330  Hied  2-ll-«l:  8:45  am] 
\  41SS  M  m 


IMional  Committoo  on  VNal  and 
Hoalth  Statiatica:  Maating 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Control. 
announces  the  following  conunittee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statiatica  (NCVHS) 

Time  and  date:  9  a.m.-S  p.m.,  March  6-7, 
1901 

Place:  Room  703A.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue,  SW., 
Washh^on,  DC  20201. 

Sto/ua.- Open 

Purpoee:  The  purpose  of  this  meeting  is  for 
the  Committee  to  receive  and  consider 
reports  from  each  NCVHS  subcommittee;  to 
discuss  disability  data  polidea  and  research 
activities;  and  to  address  new  boslneaa  as 
appropriate. 

Contact  Person  for  man  informatiotv 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  HlD..  Executive  Secretary, 
NCVHa  NCH&  room  lloa  Presidential 
Building.  6525  Belcreat  Road  Hyattaville. 
Maryland  20782,  telephone  301/435-7060  or 
PTS43<V-705a 

Dated  February  5. 1901. 
EhrinHllyer. 

Associate  Director  for  Policy  Coordination, 
Centen  for  Disease  Control 
(FR  Doc.  01-3331  Filed  2-11-01;  8:48  am] 

■aUNQ  coot  41S0-1S-H 


Food  and  Drug  Admlnlatratlon 
[Docket  Na91N-00011 

Uaa  of  tho  Tarm  Traah"  on  Food 
Labala 

agency:  Food  and  Drug  Administration. 
HHS. 

ACnow;  Notice. 

auMMAiiY:  In  this  notice,  the  Food  and 
Drug  Administration  (FDA)  ia  reviewing 
the  statements  that  it  has  made  on  the 
use  of  the  term  "fresh"  on  food  labels 
and  labeling.  In  March  of  199a  the 
agency  annoimced  its  intention  to  issue 
proposed  regtilatioiM  on  the  use  of  this 
term,  which,  if  adopted,  will  have  the 
force  and  effect  of  law.  FDA  is 
requesting  that  industry  not  make  use  of 
this  term  pending  adoption  of  a  final 
rule  on  this  subject  and  annotmcing  that 
It  will,  in  its  discretion,  take  appropriate 
regulatory  action  against  misuse  of  that 
term. 

TON  nmTHm  mramiATKNi  contact: 

Raymond  E.  Newberry,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFT-310). 
Food  and  Drug  Administration.  200  C  SL 


SW..  Washington,  DC  20204, 202-485- 
0187. 

iwnjMiNTAitv  MFomiATiON:  During 
the  past  several  months,  FDA  has 
received  an  increasing  number  of 
complaints  about  the  use  of  the  term 
"fresh"  on  food  products  that  are  made 
with  heat-treated  ingredients  or 
ingredients  that  have  been  concentrated 
and  then  reconstituted.  The  agency  has 
received  trade  complaints,  as  well  as 
complaints  from  coiuumers,  consimier 
advocates,  members  of  Congress,  and 
the  news  media  about  the  use  of  this 
term.  FDA  is  concerned  about  the 
proliferation  of  deceptive  label  claims 
involving  the  term  "fresh"  and  the 
resultant  consumer  confusion. 

Label  claims  that  deceptively  refer  to 
a  product  as  "fr«sh"  have  appeared  in 
the  past  but  with  much  less  frequency. 
In  the  1940's.  the  agency  stated  in  Trade 
Correspondence  (TC)-71  that  it  wotild 
not  take  exception  to  terms  such  as 
"frozen  tnih"  on  packaged  frozen 
foods,  provided  that  the  foods  are 
actually  fresh  when  frozen.  However,  in 
TC-fl9.  FDA  stated  that  the  word  "fresh" 
is  generally  imderstood  by  constmiers  to 
indicate  an  article  of  recent  origin.  For 
butter,  the  agency  continued,  the  word 
would  be  appropriate  only  if  the  butter 
had  been  recently  churned  The  agency 
considered  that  the  term  "fresh"  was  not 
applicable  to  butter  that  had  been  kept 
for  a  length  of  time,  such  as  with  the 
usual  commercial  practice  of  storing 
butter  in  cold  storage  warehouses  until 
it  is  marketed  In  TC-281,  FDA  stated 
that  the  term  "fresh  tomato  juice" 
should  not  be  applied  to  the  ordinary 
canned  product 

In  the  Federal  Ragiater  of  October  11, 
1963  (28  FR  10900),  FDA  published  its 
final  order  in  a  proceeding  on  definitiona 
and  standards  of  identity  for  orange 
juice  and  orange  juice  products.  Finding 
of  fact  no.  2  in  that  order  stated: 

Fresh  orange  juice  is  not  a  suitable  name 
for  the  commercially  packaged  expressed 
juice  of  oranges.  The  housewife  who  for 
many  years  has  squeezed  oranges  knows  this 
juice  to  be  orange  juice.  The  term  "fivsh"  is 
ambiguous  in  that  it  is  difficult  to  determine 
and  to  draw  the  line  when  a  product  is  fresh 
and  when  it  is  no  longer  fresh.  The  use  of  the 
term  "fresh"  on  commerdaUy  packed  orange 
juice  or  orange  juice  producU  would  tend  to 
confuse  and  mislead  consumers. 

The  order  contained  other  similar  and 
related  comments  concerning  "frvsh." 
Finding  of  fact  no.  17,  for  example, 
stated  in  part: 

The  problem  most  encountered  in  the 
United  States  is  the  adulteration  of  orange 
juice  prodttcte  with  water  an  sugar.  The  next 
moat  frequent  problem  la  miarepresentaUoa 
of  reconstituted  orange  juice  and  of 
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pasteurized  orange  jiuoe  as  fresh  orange 
juice.  The  inveaUgatioR  btrther  showed  that 
even  managers  of  retail  food  stores  over  (he 
country  are  confused  coacemtng  the  identity 
of  various  single-strength  orange  juice 
producU.  There  is  general  confusion  in  the 
area. 

Consiatent  with  these  statements, 
FDA's  current  policy,  stated  in 
Comptiance  Policy  Guide  712aoe,  is  that 
the  term  "fresh"  should  not  be  applied 
to  foods  that  have  been  subjected  to  any 
from  of  heat  or  chemical  processing. 
FDA  has  recently  issued  letters  to  tow 
firms  because  of  their  misuse  of  the  term 
"fresh,"  one  on  the  label  of  a  pasta 
sauce  product  the  other  on  the  label  of 
orange  juice  made  from  concentrate. 

FDA  expects  to  issue  in  the  near 
future  a  proposed  regulation  on  the  use 
of  the  term  "fresh**  on  food  labels.  (See 
"Food  Labeling  Reform."  FDA.  March  7. 
1990,  pp.  8-9,  a  copy  of  which  is 
available  from  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.)  The  agency 
is  currently  surveying  and  reviewing 
food  labels  on  the  market  that  use  the 
term  "fresh."  The  review  should  be 
heipful  in  identifying  the  issues  that 
must  be  addressed  in  the  regulation.  In 
addition.  FDA  has  received  a  petition 
(Docket  number  90P-0430/CP1)  that 
requests  that  the  agency  issue  a 
regulation  that  would  among  other 
things,  prohibit  use  of  the  term  "fresh" 
finished  tomato  products  that  contain 
previously  processed  tomato 
ingredients. 

Until  such  time  as  the  agency 
promulgates  a  final  rule  on  this  subject, 
it  intends  to  make  determinations  as  to 
whether  to  bring  enforcement  actions 
against  products  that  bear  "fresh"  claim 
on  a  case-by-case  basis,  based  on 
consideralion  of  whether  the  claim  is 
misleading.  FDA  will  consider  the 
various  policy  statements  that  it  has 
issued  in  making  these  determinations. 

in  addition,  given  the  apparent 
confusion  that  exists  in  the  marketplace 
about  when  a  "fresh"  claim  would  be 
appropriate,  FDA  requests  that 
manufactures,  packers,  an  other  persons 
who  label  foods  not  make  any  new  or 
increased  use  of  this  term  until  a  final 
rule  on  the  subject  is  promulgated. 

Dated:  February  7. 1991. 
Ronald  G.  Chesemore, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  91-3341  Filed  2-7-01:  3:01  pm] 
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National  Inatitutaa  of  Hoaltti 

MoaUnga  of  SubcoiMnlttaaa  B,  C,  and 
D  of  tha  Dlabataa  and  Olgaativa  and 
Kidnay  Olaaaaaa  Spacial  Cranta 
Revtow  Conunlttaa 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  meetings  of 
Subcommittees  B.  C,  and  D  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Special  Grants  Review 
Committee,  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases  (NIDDK). 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
at  the  i>eginning  of  the  first  session  of 
the  first  day  of  the  meetings.  Attendance 
by  the  public  will  be  limited  to  space 
available.  Notice  of  the  meeting  rooms 
will  be  posted  in  the  hotel  lobby. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  UUe  5,  U^.C 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion,  and 
evaluation  of  individual  research  grant 
applications.  Discussion  of  these 
applications  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concemig 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winnie  Martinez.  Committee 
Management  Officer,  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases,  National  Institutes  of  Health, 
Building  31,  room  9A19,  Bethesda, 
Maryland  20892,  301-496-6917.  will 
provide  summaries  of  the  meetings  and 
rosters  of  the  committee  members  upon 
request.  Other  information  pertaining  to 
the  meetings  can  be  obtained  from  the 
Executive  Secretary  indicated. 

Name  of  Committee:  National 
Diabetes  and  Digestive  and  Kidney 
Diseases  Special  Grants  Review 
Committee,  Subcommittee  B. 

Executive  Secretary:  Judith  M. 
Podskalny,  Westwood  Building,  room 
421A.  National  Institutes  of  Health, 
Bethesda.  Maryland  20892.  Phone:  301- 
496-7583. 

Dates  of  Meeting:  March  7-8, 1991. 

Place  of  Meeting:  Guest  Quarters.  7335 
Wisconsin  Avenue.  Bethesda,  Maryland 
20614. 

Open:  March  7.  7  p.m.-8  p.m. 
Closed  March  7,  8  p.m.-ad)Oumment; 
March  8,  8  a.m.-5  p.m. 


Name  of  Committee:  National 
Diabetes  and  Digestive  and  Kidney 
Diseases  Special  Grants  Review 
Committee,  Subcommittee  C. 

Executive  Secretary:  Daniel 
Matsumoto,  Westwood  Building,  room 
4048,  National  Institutes  of  Health. 
Bethesda,  Maryland  20892,  Phone:  301- 
4g6-883a 

Dates  of  Meeting:  March  4-5. 1991. 

Place  of  Meeting:  Holiday  Inn 
Bethesda,  8120  Wisconsin  Avenue, 
Bethesda,  Maryland  20814. 

Open:  March  4,  8  a.m.-8:30  a.m. 

dosed  March  4,  8:30  a.m.- 
adjoumment  March  5.  8  a.m.- 
adjoumment. 

Name  of  Committee:  National 
Diabetes  and  Digestive  and  Kidney 
Diseases  Special  Grants  Review 
Committee,  Subcommittee  D. 

Executive  Secretary:  Ann  A.  Hagan, 
Westwood  Building,  room  417A, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  Phone:  301-496-7841. 

Dates  of  Meeting:  February  15, 1991. 

Place  of  Meeting:  Guest  Quarters.  7335 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Open:  February  15,  8:30  a.m.-9  a.ir 

Closed:  February  15, 9  a.m.  to 
adjournmenL 

Dated:  February  1, 1991. 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 

|FR  Doc.  91-3271  Filed  2-11-91:  8:45  am] 
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Meeting  of  the  Biotechnology 
Information  Subcommittea  of  tha 
Biomedical  Library  Review  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Biotechnology  Information 
Subcommittee  of  the  Biomedical  Library 
Review  Committee  on  March  14, 1991, 
convening  at  8:30  a.m.  in  the  third-floor 
Conference  Room  of  the  Marriott 
Hotel— Medical  Center,  6580  Fannen 
Street  Houston.  TX  77030. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c](4)  and  552(c)(6), 
title  5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463.  the  meeting  will  be  closed 
to  the  public  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications  from  8:30  a.m.  to 
approximately  5  p.m.  These  applications 
and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property,  such  as  patentable  material, 
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and  personal  infonnation  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Roger  W.  Dahlen.  Executive 
Secretary  of  the  Conunittee,  and  Chief, 
Biomedical  Information  Support  Branch, 
Extramural  Programs,  National  Library 
of  Medicine,  8000  Rockville  Pike, 
Bethesda,  Maryland,  20694.  telephone 
number  301-496-4221,  will  provide 
summaries  of  the  meeting,  rosters  of  the 
committee  members,  and  other 
information  pertaining  to  the  meeting. 

(Catalog  of  Federal  Oomeatic  AMittance 
Program  Na  ISJTW—Medical  Library 
Aaaiatance.  National  butitutea  of  Health.) 

Dated  February  1, 1981. 
Betty  J.  Bevaridge. 

Committee  Management  Officer.  NIH. 
[FR  Doc  »l-3272  Filed  2-11-01: 8:45  am] 
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Reaaarch  Qranis  OMaion  Advlaory 
MNiNiNnaa;  aiaaiMiga 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
following  study  sections  for  February 
through  March  1991,  and  the  individuals 
firom  whom  summaries  of  meetings  and 
rosters  of  committee  members  may  be 
obtained. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  study  section  business  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  flrst  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  These 
meetings  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(e).  title 
5,  U.S.C  and  sea  10(d)  of  Public  Uw 
92-463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 


such  as  patentable  material  and 
personal  information  concerning    ' 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892,  telephone  301-496-7534  will 
furnish  summaries  of  the  meetings  and 
rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  executive 
secretary  whose  name,  room  number, 
and  telephone  number  are  listed  below 
each  study  section.  Since  it  is  necessary 
to  schedule  study  section  meetings 
months  in  advance,  it  is  suggested  that 
anyone  planning  to  attend  a  meeting 
contact  the  executive  secretary  to  - 
confirm  the  exact  date,  time  and 
location.  All  times  are  a.m.  unless 
otherwise  specified. 


Study  aacSon 


AI08  «  Rayad  OMiarch  1.  Dr.  Sami  Mayyaal.  Rm.  A13.  Tat  301-49»-0012_ 


AlOS  «  nalaiad  Raaaarch  2.  Or.  QMiart  Maiar,  Rm.  AlO,  TaL  301-490-6191 . 

AIDS  «  Ralaiad  nwaareh  3.  Dr.  Maroal  Pona.  Rm.  A13,  Tal.  301-496-7286 

AJDS  8  Ratatad  Raaaarch  4.  Or.  MoMrtdar  Poonian.  Rm.  AlO,  TaJ.  301-496-4666. 


AJOS  8  Ratalad  Raaaarch  5.  Dr.  MoMndv  Pooni^  Rm.  AlO.  TeJ.  301 -496-4666. ..„ 

AlOS  8  Raiatad  Raaaarch  6.  Dr.  Gttiart  Mew,  Rm.  Aio.  Tal.  30l-«96-6i9l 
AlOS  8  Ralaiad  Raaaarch  7.  Dr.  QKiart  Malar.  Rm  AlO.  Tal.  301-496-6191     . 
Baha^toral  and  Nauroadarteaa-I.  Or.  Uigl  QiacomaM.  Rm  303.  Tal  301-496-6352. 


BahavtorU  and  Nawosdancaa-Z  Or.  Lulgi  QiaoomatO,  Rm.  303.  Tal.  301-496-5352.. 
BWoQlcal  Sdancaa-I.  Or.  Jamaa  a  KUft  Rm  A22.  Tal  301-496-1067 
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Biological  Sclancea.2.  Or  Syad  Amir.  Rm.  326.  Tal.  301-496-3117 

BWoglcal  Sclancaa-3.  Mr.  G«na  Haadtoy.  Rm.  A27.  Tel.  301-496^724 ." 

Blomadteai  Sdancaa,  O.  Charlaa  Bakar.  Rm.  210.  Tal  301-486-7150 

OWcal  Sdancaa-1.  Ma.  Jo  PaSMm.  Rm.  353,  Tal  301-496-7477 

CWcal  Sclanoaa-2.  Ma.  Jo  Pa»tar^  Rm.  363.  Tal  301-496-7477 Z 

Jnwnunology.  Virolooy  A  Pamotogy.  Or.  Lynnood  Jonaa.  Rm.  A20.  Tal.  301-406-7510 
Wamatlonal  8  CooparaSva  Projacta.  Dr.  Sandy  W^ran,  Rm.  222.  Tal.  301-406-7600 . 

Pttyatotoglcal  Sdancaa.  &.  Mcholaa  Mazaiaaa.  Rm.  222.  Tal.  301-406-1060 
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HoNday  Inn.  Balhaada.  MO. 

HoMay  mn,  Chavy  Chaaa.  MO. 

Holiday  Inn.  Bathaada,  MO. 

Holiday  Inn,  Crown  Plaza, 
RodcvWa,  MO. 

Mairtott  Hotel.  Pooka  HW,  Ba- 
lhaada, MO. 

Holiday  km,  Chavy  Chaaa,  MO. 

HoNday  Inn,  Chavy  Chaaa.  MO. 

SL  Jamaa  Hotel,  Waahlngton, 
DC. 

Omni  Shoraham  Hotel  Wash- 
ington, DC. 

SL  Jarrtaa  Hotel,  Washington, 
DC 

Holiday  mn,  Chavy  Chase,  MO. 

St  Jamaa  Hotel  Washington, 
DC. 

Holiday  Inn  Crowma  Plaza, 
Rockville,  MO. 

HoNday  mn.  Chevy  Chaaa,  MO. 

HoNday  mn  Cnnma  Plaza. 
Rockv«Me,MD. 

HoNday  Inn,  Chevy  Chaais,  MO. 

Hyatt  Regency  Hotel,  Bethes- 
da. MO. 

HoNday  Inn  Crowna  Plaza, 
RockvWa,  MO. 


(Catalog  of  Federal  Domesflc  Assistance 
Program  Nos.  13.306. 13.333. 13J37, 13.393- 
13.306, 1X837-13.844, 13.B46-13.878, 13.892, 
13.803,  National  institutes  of  Health.  HHS) 

Dated:  February  1, 1901. 
Batty  |.  Bavaridga, 

Committee  Management  Officer.  NIH. 
(FR  Doc  01-3270  Filed  2-11-01: 8:46  am] 
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PubHe  Health  Sarvica 

Health  Raaourcea  and  Sarvicaa 
AdmMatratlon;  Statement  of 
Orgenlzatlon,  Functiona  and 
Deieoatlona  of  Authority 

Part  H.  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  38400-24,  August  31, 


1982,  as  amended  most  recently  at  65  FR 
48295,  November  20, 1990)  is  amended  to 
reflect  the  current  functions  assigned  to 
the  Office  of  Rural  Health  Policy 
(HBA13)  within  the  Office  of  the 
Administrator,  Health  Resources  and 
Services  Administration. 

Under  HB-10,  Organization  and  • 
Functiona,  delete  in  its  entirety  the 
functional  statement  for  the  OfBce  of 
Rural  Health  Policy  (HBA13}  and 
substitute  the  following: 
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C^ce  of  Band  Health  Policy 
(HBA13),  Serres  as  a  focal  point  svitfain 
the  Departmant  and  as  a  prindpd 
source  of  advice  to  the  Secretary  for 
ooorriinating  nationwide  efforts  to 
strengthen  and  improve  the  delivery  of 
health  services  to  p<q}ulatioQS  in  rural 
areas.  Specifically:  (1)  Collects  and 
analyzes  information  reganling  the  ' 
special  problems  of  rural  health  care 
providers  and  peculations;  (2)  works 
with  States,  State  hoqutal  associations, 
private  associations,  foundations,  and 
other  organizations  to  focus  attention 
on,  and  promote  solutions  to,  problems 
related  to  the  delivery  of  health  services 
in  rural  communities;  {3)  provides  staff 
si^port  to  the  National  Advisory 
Committee  on  Rural  Health;  (4) 
stimulates  and  coordinates  interaction 
on  rural  health  activities  and  programs, 
both  wi^in  tiie  Department  (particulaily 
with  the  Health  Care  Financing 
Administration)  and  with  other  Federal 
agencies,  such  as  tiie  Veterans 
Administration,  the  Department  of 
Agrictilture,  the  Department  of  Defense, 
and  the  Department  of  Transportation; 
(5) -supports  rural  health  center  research 
across  the  country  and  keeps  informed 
of  research  and  demonstration  projects 
funded  by  States  and  foundations  in  the 
field  of  rural  health  care  delivery;  (6) 
establishes  and  maintains  a  resource 
center  for  the  collection  and 
dissemination  of  the  latest  information 
and  research  findings  related  to  the 
delivery  of  health  services  in  rural 
areas;  (7)  coordinates  responses  to 
inquiries  from  congressional  and  private 
sector  sources  related  to  rural  health;  (8) 
advises  the  Secretary  on  the  effects  of 
current  policies  and  proposed  statutory, 
regxilatory,  administrative,  and 
budgetary  changes  in  the  programs 
established  under  Titles  XVm  and  XIX 
of  the  Social  Security  Act  on  the 
financial  viability  of  small  rtiral 
hospitals,  the  ability  of  rural  areas  (and 
rural  hospitals  in  particular)  to  attract 
and  retain  physicians  and  other  health 
professionals,  and  access  to  (and  the 
quality  of)  health  care  in  rural  areas;  (9) 
oversees  compliance  by  the  Health  Care 
Financing  Administration  (HCFA)  with 
the  requirement  that  rural  hospital 
impact  analyses  are  developed 
whenever  proposed  HCFA  regulations 
might  have  a  significant  impact  on  a 
substantial  number  of  small  rural 
hospitals;  (10)  oversees  compliance  by 
HCFA  with  the  requirement  that  10 
percent  of  iti  research  and 
demonstration  budget  is  used  for  rural 
projects;  (11)  supports  specialized  rural 
pvo^vms  on  minority  health,  mental 
health,  and  agricultural  health  and 
safety;  (12)  plans  and  manages  a 


natioBMride  9«nt  progran  wdiicfa  - 
provides  heedtfa  outseach  services  ia 
mral  areas;  axtd  (13)  plans  and  manages 
a  program  of  grants  to  States  to  initiate 
and  expand  offices  of  rural  health. 

This  reorganization  if  effective  mwa 
date  of  signature. 

Dated  January  24, 1991. 
Robert  G.  HannoB, 
Administrator 

[FR  Doc.  91-3201  Hied  2-11-01:  MS  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

[AA-«60-00-4143-02] 

on,  Gaa,  and  Potaah  Leaaing  and 
Development  Within  the  Dealgnatad 
Potaah  Area  of  Eddy  and  Lea 
Countlea,  NM 

agency:  Office  of  the  Secretary,  Interior. 
action:  Proposed  order. 

summary:  The  Interior  Departmei^ 
proposes  to  revoke  the  existing  and  all 
previous  Orders  of  the  Secretary 
concerning,  and  adopt  a  new  Order  in 
lieu  thereof  providing  for,  concurrent 
operations  in  the  prospecting, 
developing  and  producing  of  oil  and  gas 
and  potash  deposits  within  the 
Designated  Potash  Area.  Changes  in  the 
Order  would  be  made  to  ensure 
compatibility  with  the  State  of  New 
Mexico  Oil  Conservation  Division  Order 
No.  R-lll-P. 

dates:  Comments  should  be  submitted 
by  April  15, 1991.  Comments  received  or 
postmarked  after  the  above  date  may 
not  be  considered  in  the  decisionmaking 
process  on  the  final  order. 

Comments  should  be  sent  to:  Director 
(660)  Bureau  of  Land  Management, 
Room  3411,  Main  Interior  Bldg.,  1849  C 
Street.  NW.,  Washington,  DC  20240. 

Comments  will  be  available  for  public 
review  at  the  above  address  during 
regul^  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday. 
FOR  niRTHER  INFORMATION  CONTACT! 
Paul  Politzer  or  Donal  F.  Ziehl  (202) 
208-7722  or  208-7753. 
SUPPUUNENTARY  INFORMATION:  On 
October  28, 1986,  the  Office  of  the 
Secretary  of  the  Interior  published  in  &e 
Federal  Register  (51  FR  39425)  an  Order 
governing  potash  and  oil  and  gas  drilling 
within  the  Designated  Potash  Area  in 
Eddy  and  Lea  Counties,  New  Mexico. 
That  Order  was  a  successor  to,  and 
largely  continued  the  policies  set  forth 
in.  a  series  trf  such  orders  doting  back  to 
1951.  Heir  puipoee  has  been  to  aseure 


the  orderiy  developoient  of  both  the  oil 
and  gas  resoaroes  and  the  potash 
deposits  owned  by  the  United  States,  so 
as  to  maxiniae  the  eventual  recovery  d 
each. 

Tliis  Order  would  revoke  the  1986  and 
aU  previoiM  Orders.  All  leases  continue 
to  be  governed  by  existing  regulaticms 
and  stipulations.  This  Order  establishes 
a  new  management  framework  for  the 
potash  and  oO  and  gas  reserves  within 
the  Designated  Potash  Area  compatible 
with  the  New  Mexico  Oil  Conservation 
Division's  Order  No.  R-lll-P.  That 
Order  adopted  the  terms  of  "The 
Statement  of  Agreement  Between  the 
Potash  Indusby  and  Oil  and  Gas 
Industry  on  Concurrent  Operatitms  in 
the  Potash  Area,"  dated  November  23. 
1987.  The  potash  operators  agreed  to 
aBow  the  oil  and  gas  lessees  to  drill 
certain  deposits  in  return  for  a 
commitment  to  limit  oil  and  gas  drilling 
to  sites  outside  planned  potash 
development  zones. 

Hie  proposed  Order  would  modify  the 
terms  of  the  existing  Secretarial  Order 
to  improve  lease  administration  by 
better  addressing  the  needs  of  the 
industries  and  the  responsibilities  of  the 
Bureau  of  Land  Management  (BLM).  The 
modifications  of  the  Order  would  create 
new  administrative  boundaries  allowing 
for  easier  resolution  of  issues  involving 
overlapping  leasehold  interests.  Life  of 
Mine  Reserves  (LMR)  would  comprise 
the  areas  excluded  from  oil  and  gas 
exploration  to  ensure  protection  from 
gas  migration. 

The  changes  proposed  in  existing 
procedures  primarily  involve  the 
substitution  of  "LMR"  for  the  terms 
"enclave"  and  "potash  enclave."  LMR 
would  be  defined  as  those  potash 
deposits  within  the  Potash  Area 
reasonably  believed  by  the  potash 
lessee  to  contain  potash  ore  in  sufficient 
thickness  and  grade  to  be  minable  using 
current  day  mining  methods,  equipment, 
and  technology.  Information  used  by  the 
potash  lessee  in  identifying  its  LMR 
would  be  checked  for  consistency  with 
data  available  to  BLM.  Any  proposals 
rejected  by  BLM  would  be  returned  to 
the  lessee  for  modification,  informatioa 
used  by  the  potash  lessee  in  identifjring 
its  LMR  would  be  filed  with  the  BLM  but 
considered  privileged  and  confidential 
and  not  subject  to  public  disclosure. 

Definitions  have  been  added  for 
"LMR"  and  "buffer  zones."  and  the 
remaining  sections  of  the  order  have 
been  renumbered  accordingly.  The  term 
"buffer  zones"  refers  to  the  zones  Aat 
surround  each  LMR  to  be  established  by 
the  BLM  authorized  officer.  Oil  and  gas 
drilling  is  not  allowed  within  the 
bousderies  of  the  buffer  zones  for  aaSe^ 
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KMons.  Ib  nneral  the  width  of  these 
buffer  or  tafety  lonea  will  be  V4  mile  for 
oil  wells  drilled  less  than  5,000  feet  (and 
abandoned  works),  and  Vfc  mile  for  gas 
and  oil  wells  deeper  than  5,000  feet 
These  distances  have  been  essentially 
agreed  upon  by  both  the  oil  and  gas  and 
potash  industries. 

The  first  proposed  modification  is  in 
section  E  llie  first  stipulation  is 
modified  to  unequivocably  notify  future 
oil  and  gas  lessees  that  development 
rights  are  subject  to  this  Order  and  to 
future  modifications  to  this  Order  to 
ensure  that  both  potash  and  oil  and  gas 
lessees  will  ultimately  be  able  to 
recover  the  leased  resources. 

The  next  proposed  modification  is  in 
section  B,  part  3.  This  would  adopt  the 
new  terminology  of  "LMR"  in  place  of 
**potash  enclaves."  Also,  no  formal  maps 
will  be  maintained  to  reflect  the 
frequent  changes  in  the  LMR  submitted 
by  the  various  lessees,  but  biformation 
on  the  changes  would  be  maintained  by 
BLM  and  kept  available  when  decisions 
concerning  proposed  exploratmy  oil  and 
gas  drilling  operations  need  to  be  made. 

In  section  P,  part  1.  LMR  would  again 
be  substituted  for  '^tash  enclaves"  to 
provide  consistent  use  of  the  new  tenn. 
In  adopting  the  LMR  system,  certain 
changes  in  policy  are  made  in  the 
present  order.  The  BLM  is  proposing  a 
policy  of  excluding  drilling  within  LMR's 
and  generally  allowing  drilling  outside 
of  LMR's.  Exceptions  will  be  negotiated 
among  all  affected  parties  prior  to  a 
final  decision.  This  policy  will  replace 
the  previous  policy  which  was  a  general 
rule  against  drilling  in  enclaves  subject 
to  exception  for 

(1)  Oil  and  gas  drilling  from  barren 
areas  within  the  potash  enclaves, 
approved  by  the  authorized  officer  upon 
determination  it  would  not  adversely 
affect  mining  operations;  and 

(2)  Drilling  islands  located  more  than 
one  mile  outside  the  projected  3-year 
mining  area  approved  by  the  authorized 
officer,  when  oil  and  gas  cannot  be 
reached  otherwise. 

A  system  of  clear  boundaries  between 
permissible  and  impermissible  locations 
for  oil  and  gas  activities,  with 
exceptions  subject  to  negotiation 
involving  aU  affected  parties,  produces 
more  satisfactory  resolution  of  conflicts 
between  oU  and  gas  and  potash 
producers  than  the  unilateral  decisions 
by  BLM  officials  to  designate  islands 
within  the  potash  enclaves  authorized 
by  the  1966  Order.  All  matters,  however, 
remain  subject  to  the  final  decision  of 
the  BLM. 

In  section  F,  part  1,  the  statement  of 
general  policy  in  the  1966  Order  is 
revised  to  clarify  that  the  Department  of 
the  Interior  (DOQ  reserves  the  ri^t  to 


deny  a  fwrmit  outside  an  LMR  in  areas 
containing  significant  potash  reserves. 

A  modification  made  in  section  F,  part 
4  would  involve  a  change  of  the  term 
"enclave"  to  "LMR."  This  change  does 
not  alter  the  discretion  of  the  BLM 
authorized  officer  to  approve 
Applications  for  Permit  to  DrilL 

FlnaUy  the  Order  provides  that  the 
holders  of  existing  oil  and  gas  and 
potash  leases  may  agree  to  be  governed 
by  the  provisions  of  this  Order  by  filing 
an  election  with  the  Bureau  to  that 
effect 

The  principal  author  of  this  proposed 
order  is  Donal  P.  Ziehl,  Division  of  Solid 
Mineral  Operations,  assisted  by  the  staff 
of  the  Division  of  Legislation  and 
Regulatory  Management  Bureau  of  Land 
Management 

It  is  hereby  determined  that  this 
document  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 

aualify  of  the  human  environment  and 
lat  no  detailed  statement  pursuant  to 
section  102(2](C)  of  the  National 
Environmental  Policy  Act  of  1966  (42 
U.S.C  4332r2)(q)  is  required. 

The  DOI  has  determined  under 
Executive  Order  12291  that  this  order  is 
not  a  major  rule,  and  under  the 
Regulatory  Flexibilify  Act  (5  U.S.C  601 
et  aeq.)  that  it  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  sioall  entities.  Additionally, 
no  Takings  Implication  Analysis 
pursuant  to  Executive  Order  12630  is 
required.  The  DOI  has  determined  that 
the  order  would  not  cause  a  taking  of 
private  properfy  inasmuch  as  leases 
issued  prior  to  its  promulgation  would 
be  subject  to  its  provisions  only  upon 
the  election  or  consent  of  the  affected 
lessees. 

The  Order  in  no  ways  changes  or 
affects  existing  Federal,  State  or  local 
governmental  relationships  or  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  proposed  order  will 
not  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  information  collection 
requirements  contained  in  the  order 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C 
3501  et  seq.  and  assigned  clearance 
number  1004-0142. 

The  Order  of  the  Secretary  is 
proposed  to  read  as  follows:  Oil,  Gas, 
and  Potash  Leasing  and  Development 
Within  the  Designated  Potash  Area  of 
Eddy  and  Lea  Counties,  New  Mexico. 

Order 

Section  1.  Purpose.  This  Order  adopts 
procedures  for  concurrent  operations  in 


prospecting  for,  and  development  and 
production  of,  oil  and  gas  and  potash 
deposits  owned  by  the  United  States 
within  the  Designated  Potash  Area  in 
order  to  maximize  the  eventual  recovery 
of  both  resources. 

Section  2.  Authority.  This  Order  is 
issued  in  accordance  with  the  authprify 
vested  in  the  Secretary  of  the  Interior  in 
the  Mineral  Leasing  Act  of  1920.  ar 
amended  and  supplemented  (30  U.S.C. 
181,  et  aeq.],  and  the  Mineral  Leasing 
Act  for  Acquired  Lands  of  1947,  as 
amended  (43  U.S.C.  351-359). 

Section  3.  Subject  Restatement  of 
rules  for  concurrent  operations  in 
prospecting  for,  and  development  and 
production  of.  oil  and  gas  and  potash 
deposits  owned  by  the  United  States 
within  the  Designated  Potash  Area. 

I.  This  Order  of  the  Secretary  of  the 
Interior  revokes  and  replaces  the 
following  Orders:  Order  of  the  Secretary 
of  the  Interior  dated  February  6, 1939  (4 
FR 1012);  Order  of  the  Secretary  of  the 
Interior  dated  October  16, 1951  (16  FR 
10660):  Order  of  the  Secretary  of  the 
Interior  dated  May  11, 1965  (30  FR  669? 
93);  Order  of  the  Secretary  of  the 
Interior  dated  November  5. 1975  (40  FR 
51466);  and  Order  of  the  Secretary  of  the 
Interior  dated  October  28. 1986  (51  FR 
39425).  The  lands  described  in  the  Order 
of  February  6. 1939  (except  the  EV^SEMt. 
sea  24  and  the  EV^E^.  WViSEy4. 
S^SWV^,  sec.  25,  T.  20  S.,  R.  29  E.,  New 
Mexico  Principal  Meridian,  which  were 
withdrawn  from  all  forms  of  entry  by 
Public  Land  Order  No.  569.  (14  FR  1086)). 
and  which  were  opened  for  oil  and  gas 
leasing  by  the  dted  Order  of  October  16. 
1951,  shall  continue  to  be  open  for  oil 
and  gas  leasing.  This  Order  shall  not 
affect  the  current  status  of  lands  with 
re8{>ect  to  their  being  withdrawn  from, 
or  open  for,  entry  or  leasing. 

n.  Oil,  gas  and  potash  leasing  and 
development  on  the  lands  described  in 
section  V  of  this  Order  shall  be  subject 
to  the  following  provisions: 

///.  General  Provisions 

A.  Definitions 

The  term  "potash"  as  used  in  this 
Order  shall  bis  deemed  to  embrace 
potassium  and  associated  minerals  as 
specified  in  the  Act  of  February  7, 1927 
(30  U.S.C.  281-287). 

The  term  'lAfR"  (Life  of  Mine 
Reserves)  refers  to  potash  deposits 
within  the  Potash  Area  reasonably 
believed  to  contain  potash  ore  in 
sufficient  thickness  and  grade  to  be 
minable  using  current  standard  industry 
mining  methods,  equipment  and 
technology. 
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The  term  "buffer  zones"  refers  to  the 
zones  surrounding  each  LMR  In  which 
no  oil  or  gas  drilling  shall  be  allowed. 
These  buffer  zones  will  be  designated 
by  the  authorized  officer  of  the  Bureau 
of  Land  Management  (BLM).  In  general, 
buffer  zones  are  V*  mile  for  oil  wells 
drilled  less  than  5,000  feet  and 
abandoned  mine  workings;  and  ¥t  mile 
for  gas  and  oil  wells  deeper  than  5,000 
feet.  The  5,000  foot  depth  requirement  is 
the  approximate  depth  of  the  base  of  the 
Delaware  Mountain  Group. 

B.  Issuance  of  Oil  and  Gas  Leases 

The  DOL  in  order  to  protect  the  rights 
of  oil  and  gas  and  potash  lessees  and 
operators,  will  continue  its  practice, 
commencing  with  the  Order  of  May  11. 
1965  (30  FR  6692-63],  of  including 
Stipulations  in  oil  and  gas  leases  to 
implement  the  policies  of  the  Order  of 
the  Secretary  for  Oil  Gas,  and  Potash 
Leasing  and  Development  Within  the 
Designated  Potash  Area  of  Eddy  and 
Lea  Counties,  New  Mexico.  Therefore, 
any  party  awarded  a  competitive  oU  and 
gas  lease,  or  any  applicant  for  a 
noncompetitive  oil  and  gas  lease,  for 
lands  included  in  the  Designated  Potash 
Area  shall  accept  as  a  condition  to  the 
issuance  of  such  lease,  a  stipidation  to 
the  lease  as  follows: 

1.  Drilling  for  oU  and  gas  shall  be 
permitted  only  as  authorized  in  the 
Order  of  the  Secretary  for  Oil.  Gas  and 
Potash  Leasing  and  Envelopment  Within 
the  Designated  Potash  Area  of  Eddy  and 
Lea  Counties,  New  Mexico  dated  (insert 
date  of  publication)  1990  as  hereinafter 
revised  from  time  to  time. 

2.  No  wells  shall  be  drilled  for  oil  or 
gas  at  a  location  which,  in  the  opinion  of 
the  authorized  officer,  would  result  in 
undue  waste  of  potash  deposits  or 
constitute  a  hazard  to  or  hiterfere 
unduly  vfith  mining  operations  being 
conducted  for  the  extraction  of  potash 
deposits. 

3.  When  the  authorized  officer 
determines  that  unitization  is  necessary 
for  orderly  oil  and  gas  development  and 
proper  protection  of  potash  deposits,  no 
well  shall  be  drilled  for  oil  or  gas  except 
pursuant  to  a  unit  plan  approved  by  the 
authorized  officer. 

4.  The  drilling  or  the  abandoimient  of 
any  well  on  such  lease  shall  be 
accompUshed  in  accordance  with 
applicable  oil  and  gas  operating 
regulations  (43  CFR  3160),  and  such 
reqirements  as  the  authorized  officer 
may  prescribe  as  necessary  to  prevent 
the  infiltration  of  oil  gas.  or  water  into 
formations  containirig  potash  deposits 
or  into  mines  or  workings  being  utilzied 
in  the  extraction  of  such  deposits. 

In  taking  any  action  under  part  B. 
items  1, 2. 3.  and  4  of  this  Order,  the 


authorized  officer  shall  take  into 
consideration  the  applicable  rules  and 
regulatioins  of  the  Oil  Conservation 
Division  of  the  State  of  New  Mexico. 

C.  Extension  of  Oil  and  Gas  Leases 

As  a  condition  to  the  granting  of  any 
discretionary  extension  of  any  existing 
lease  embracing  lands  included  in  the 
Designated  Potash  Area,  the  lessee  shall 
execute  a  stipulation  identical  to  that 
specified  in  part  B.  items  1, 2. 3,  and  4  of 
this  Order. 

D.  Potash  Leases 

All  potash  permits  and  leases 
hereafter  issued,  or  existing  potash 
leases  hereafter  renewed,  for  Federal 
lands  within  the  Designated  Potash 
Area  shall  be  subject  to  a  requirement 
either  to  be  included  in  the  lease  or 
permit  or  to  be  imposed  as  a  stipulation, 
to  the  effect  that  no  mining  or 
exploration  operations  shall  be 
conducted  that  in  the  opinion  of  the 
authorized  officer,  will  constitute  a 
hazard  to  oil  or  gas  production,  or  that 
will  unreasonably  interfere  with  orderly 
development  and  production  under  any 
oil  or  gas  lease  issued  for  the  same 
lands. 

E.  Minable  Reserves 

Each  potash  lessee  shall  file  anually 
by  January  1  with  the  District  Manager, 
BLM.  a  map(8]  on  which  has  been 
delineated  the  following  information 
with  respect  to  the  Federal  potash 
leases  which  are  then  held: 

1.  The  areas  where  active  mining 
operations  are  currently  in  progress  in 
one  or  more  ore  zones; 

2.  The  areas  where  operations  have 
been  completed  in  one  or  more  ore 
zones; 

3.  Those  areas  that  are  not  presently 
being  mined  which  are  considered  to  be 
part  of  LMR's. 

4.  Proposed  buffer  zones  for  any  of  the 
above. 

The  authorized  officer  shall  review 
the  information  submitted  and  make  any 
revisions  in  the  boundaries  of  the 
proposed  minable  reserves  of  the  LMR 
that  are  consistent  with  the  data 
available  at  the  time  of  such  analyses. 

F.  Oil  and  Gas  Drilling 

1.  Prior  to  permitting  any  oil  and  gas 
drilling  in  the  Designated  Potash  Area, 
the  BLM— shall  make  a  finding  that  (1) 
such  drilling  will  not  interfere  with  the 
mining  and  recovery  of  potash  deposits, 
and  (2)  the  interest  of  the  United  States 
will  best  be  served  by  permitting  such 
drilling. 

2.  It  is  the  general  policy  of  the  DOI  to 
deny  approval  of  applicatioiu  for 
permits  to  drill  oil  and  gas  test  wells 


firom  surface  locations  within  LMR's  and 
their  buffer  zones;  and  to  approve 
permits  outside  LMR's  and  their 
associated  buffer  zones.  However,  the 
DOI  may  disapprove  a  permit  in  other 
portioiu  of  the  Designated  Potash 
Leasing  Area  which  it  determines 
contain  significant  potash  reserves,  Any 
deviation  from  this  general  policy  will 
require  negotiation  of  affected  parties 
and  the  BLM.  These  negotiations  will  be 
subject  to  the  final  decision  of  the  BLM. 

3.  In  order  to  protect  the  equities 
between  oil  and  gas  lessees,  while  at  the 
same  time  reducing  the  number  of  oil 
and  gas  wells  which  operators  propose 
to  drill  in  the  Potash  Area,  the 
authorized  officer  shall  make  greater  use 
of  his/her  discretion  to  require 
unitization  pursuant  to  the  regualtions  in 
43  CFR  318a  Unitization  shall  be 
mandatory  hi  those  cases  where 
completion  of  the  proposed  well  as  a 
producer  might  result  in  the  drainage  of 
oil  and  gas  from  beneath  other  Fedieral 
lands  with  no  drillable  locations  within 
an  LMR.  Any  unit  plan  hereafter 
approved  or  prescribed  that  includes  oU 
and  gas  leases  covered  by  this  Order 
shall  include  a  provision  embodying  in 
substance  the  requirements  set  forth  in 
part  B,  items  1. 2. 3,  and  4  of  this  Order. 

4.  The  DOI  shall  cooperate  with  the 
New  Mexico  Oil  Conservation  Division 
in  ttie  implementation  of  that  agency's 
rules  and  regulations.  In  that  regard,  the 
Federal  potash  lessees  shall  continue  to 
have  the  right  to  protest  to  the  New 
Mexico  Oil  Conservation  Division  the 
drilling  of  a  proposed  oil  and  gas  test 
well  on  Federal  lands,  provided  that  the 
location  of  this  well  is  within  the  State 
of  New  Mexico's  "Oil-Potash  Area"  as 
that  area  is  delineated  by  New  Mexico 
Oil  Conservation  Division  Order  No.  R- 
111,  as  amended.  However,  the  DOI 
shall  exercise  its  prerogative  to  make 
the  final  decision  of  whether  to  approve 
the  drilling  of  any  proposed  well  on  a 
Federal  oil  and  gas  lease  within  the 
Potash  Area. 

5.  Applications  for  permits  to  drill 
vertical  test  wells  for  oil  and  gas  at 
locations  that  are  in  the  Potash  Area  but 
outside  the  State  of  New  Mexico's  "Oil- 
Potash  Area,"  and  which  are  outside  an 
LMR  and  buffer  zones,  may  be  routinely 
processed  by  the  authorized  officer. 

G.  Access  to  Maps  and  Surveys 

1.  Well  records  and  survey  plats  that 
an  oU  and  gas  lessee  is  required  to  file 
pursuant  to  applicable  operating 
regulations  (43  CFR  3160),  shall  be 
available  for  inspection  at  the  BLM 
Roswell  District  Office  by  any  parfy 
holding  a  potash  permit  or  lease  on  the 
lands  on  li^di  the  well  is  situated 
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fcisonr  M  ■BCD  records  sre  pcitluait  to 
the  mining  and  protection  (H  potash 
deposits. 

2.  Map*  of  mine  workings  and  snrface 
instaOaticms  and  records  c^  core 
analyses  that  a  potaah  lessee  is  required 
to  file  porsaant  to  api^cable  operating 
regulations  (43  C7R  part  3500)  shall  be 
available  for  inspection  at  the  BIM 
RosweD  District  Office  by  any  party 
holding  an  oil  and  gas  lease  on  the  same 
lands,  insofar  as  such  records  are 
pertinent  to  the  develcqaaent  and 
protection  of  oil  and  gas  deposits. 

3.  Maps  of  the  BLM  Desipiatad  Potash 
Leasing  Area  shaU  b«  available  for 
inspection  in  the  BLM  Roeewell  District 
and  Carlsbad  Resource  Area  Offices. 
Copies  of  such  maps  shall  be  available 
at  the  same  ofBoes. 

IV.  The  lessee  of  any  existiDg  lease  in 
the  Designated  Potash  Area  may  maks 
such  lands  subject  to  the  rules  uid 
regulatioos  of  Part  in  of  this  Order  by 
filhig  an  alectiaa  to  do  so.  in  dopticats. 
with  the  BLM  New  Mexko  State  OfBca. 
Santa  Fe.  New  Mexico.  Except  to  tha 
extent  modified  by  this  Order,  tiie 
general  regulationa  oontained  in  43  CFR 
parts  3100^  3100^  and  3180  (governing  the 
leasing  and  dcvekipnsent  of  oil  and  gas) 
and  43  CFR  (koop  3500  (govaning  the 
leasing  and  deveJopment  of  potash 
deposits),  shall  be  apptkabie  to  tha 
lands  covered  by  thiiB  Order. 

V.  The  Desipiated  Potaah  Area  is  as 
follows: 


T.22S..R.28B.. 

Sacs.  25  aad  30. 
T.23&.R.2SR. 

Sect. 
T.1«S..IL28B.. 

80cs.lsnd% 

SKa.lltoUiachMiv«; 

Sees.  22  to  27  induaivs; 

Sees.  35  and  3t. 
T.  20  S..  R.  29  &. 

Sees,  land  2: 

Sees.  11  to  15  inchishrs; 

Sees.  22  to  27  inchisiTe: 

Sees.  34  to  36  inclusive. 
T.21&,R.20B.. 

Sees.  1  to  S  lackisive; 

Seca.  10  to  U  inclusive: 

Sacs.  22  to  27  iacluaive; 

Sees.  34  to  36  tnclualve. 
T.  22  S..  R.  29  E.. 

Sees.  1  to  5  inchniTC 

Sees.  S  to  17  indosive: 

Sees.  19  to  36  inclosivs. 
T.  23  S.,  R.  29  E. 

Sees.  1  to  17  inciaaiTe: 

Sees.  21  to  28  inchisivs; 

Seca.  33  to  36  induaiv*. 
T.24S..R.29B, 

Seca.  1  to  4  induaivs. 
T.18S..R.30E.. 

Seca.  8  to  17  indoaive; 

Sees.  a>  to  29  indusivs; 

Sees,  as  to  16  laclMfm 


T.19S..R30R. 

T.aos.,R.aoB.. 

T.21S,R.30K, 
T.22S..R.30&. 
T.  23  S..  R.  30  E.. 
T.24&.R.30B.. 

Sees.  1  to  18  indusivs. 
T.19S..R.31BH 

Seca.  7  and  18; 

Sees.  31  to  96  tacnuhrs. 
T.  20  S..  R.  31 B.. 
T.  21  S..  R.  31  B, 
T.  22  S..  R.  31  B.. 
T.  23  S..  R.  31  E., 
T.  24  S..  R.  31  B., 

Seca.  1  to  18  induaivs; 

Seca.  35  and  36. 
T.  25  S..  R.  31  B.. 

Seca.  land 2. 
T.  19  S..  R.  32  B.. 

Sees.  25  to  28  indushre; 

Sees.  91  to  36  indaatve. 
T.  20  S..  R.  32  a. 
T.  21  &.  R.  32  &. 
T.22S..R.3aB.. 

Seca.  1  to  12  induaivs. 
T.  19  S..  R.  33  E., 

Seca.  21  to  36  indualve. 
T.  20  S..  R.  33  B., 
T.  21  &,  R.  33  B., 
T.22S..R.3SE., 

usca.  1  to  12  Iw'hislvfc 
T.  19  8..  R.  94  Eh 

Sees.  19  and  20; 

Seca.  29  to  32  induaivs. 
T.  20  S..  R.  34  B., 

Sacs.  3  to  10  indusivs; 

Sees.  15  to  36  indusivs. 
T.  21 8..  R.  34  Eh 

Sees.  5  to  8  inchuive; 

Sees.  17  to  20  indusivs; 

Seca.  29  to  32  indusivs. 
T.T.22S.,R.34B.. 

SmC*  Ok 

The  srsa  dsscribsd,  indwib«  public 
non-publie  lands,  aggisgatss  487j00ail8 
mors  or  loss. 

Section  4.  AdminhtrotirB  pnrlakma. 
The  Director,  Bureau  of  Land 
Management  is  aiithorized  to  delegate 
responsibilties  herein  as  are  determined 
appropriate. 

Section  5.  Effective  date.  This  Order  is 
effective  upon  the  date  of  publication. 

Dated:  December  28. 199a 
lamea  M.  Hugiiss, 
Acting  Aaai§taai  Secntory. 
[FR  Do&  91-^286  nied  S-U-«l;  ft48  sm) 


BuTMH  Of  Indim  Affak* 

Wapato  Irrigation  Projact,  Washington 

AOCNcr:  Bureau  of  Indian  Affaire, 
Department  of  the  Interior. 
ACTKMC  Notice  of  operation  and 
maintenance  rates. 


r  The  purpose  (rf  dUs  notice  is 
to  change  the  assessment  rates  for 
operating  and  maintaining  the  Wapato 


Irrigation  nject  for  1991  and  subsequent 
yean.  The  assessment  rates  are  baaed 
on  a  prepared  estimate  of  the  cost  of 
normal  operation  and  maintenance  of 
the  irrigation  project.  Normal  operation 
and  maintenance  is  defined  as  the 
average  per  acre  cost  of  all  activities 
involved  in  delivering  irrigation  water, 
induding  maintaining  pumps  and  other 
facilities. 

Emcnvi  date:  February  12. 1991. 

FOR  PURTHER  MFORMATION  CONTACT: 

Portland  Area  Director,  Portland  Area 
Office,  Bureau  of  Indian  Affaire,  911  NE 
11th  Avenue,  Portland.  Oregon  97232- 
4160,  telei^iona  FTS  429-«750t 
commercial  (503)  231-0750. 

tUmCMBNTARV  INFORMATION:  On 
December  S,  1990  in  the  Federal 
Regisfet,  Volmne  55,  No.  240.  Page  51350. 
there  was  published  a  notice  of 
proposed  assessment  rates  and  related 
provisions  on  the  Wapato  Irrigation 
Project  for  Calendar  Year  1991  and 
subsequent  yeara  until  further  notice. 

Interested  persona  were  given  30  days 
in  which  to  submit  written  comments, 
views  or  arguments  regarding  the 
proposed  rates  and  related  provisions. 
During  this  period  no  conmients.  ' 
suggestions,  or  objections  were 
submitted.  Therefore,  die  assessment 
rates  and  related  proviaions  as  set  forth 
below  are  adopted  effective  30  days 
after  date  of  publication  in  the  Federal 
Ragistar.  Operation  and  maintenance 
rates  and  related  infbrmati(»  are 
pubttahed  uadet  the  authority  delegated 
to  the  Assistant  Se<7etary-Inidian  Affaire 
by  the  Secretary  of  the  Interior  in  230 
DM  1  and  delegated  by  the  Assistant 
Secretary-Indian  Affaire  to  the  Area 
Director  in  BLAM  3. 

This  notice  ia  given  in  accordance 
with  1 171.1(e)  of  part  171.  snbdiapter  H, 
chapter  I  of  title  25  the  Code  of  Federal 
Regulations,  which  provide  for  the  Area 
Director  to  fix  cmd  announce  the  rates 
for  annual  operation  and  maintenance 
assessments  and  related  information  of 
the  Wapato  Irrigation  Project  for 
Calendar  Year  1991  and  subsequent 
yeara.  This  notice  is  pursnent  to  the 
authority  contained  in  the  Acts  of 
August  1. 1914  (38  Stat  587),  as  March  7. 
1928  (45  Stat  210). 

The  purpose  of  this  notice  is  to 
announce  an  increase  in  the  Wapato 
Project  assessment  rates  proportimiate 
with  actual  operation  and  mainfenace 
costs.  The  assessment  rates  for  1991  wilt 
amount  to  an  increase  of  8%  for  the 
Wapato  Satus  unit  15%  for  B  lands  due 
to  increased  storage  charges  and  a  2t% 
Increase  for  the  Toppenish-Simcoe  ft 
Ahtairam  lAiitSt  which  have  not  had  an 
increase  for  the  past  eight  year*. 
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Wapato  Irrigation  Project— General 

Administration 

The  Wapato  Irrigation  Project  which 
consists  of  the  Ahtanum  Unit 
Toppenish-Simcoe  Unit  and  Wapato- 
Satus  Unit  within  the  Yakima  Indian 
Reservation.  Washington,  is 
-  administered  by  the  Bureau  of  Indian 
Affaire.  The  Project  Engineer  of  the 
Wapato  Irrigation  Project  is  the  Officer- 
in-Charge  and  is  fully  authorized  to 
carry  out  and  enforce  the  regulations, 
either  directly  or  through  employees 
designated  by  him.  The  general 
regulations  are  contained  in  part  171, 
Operation  and  Maintenance,  title  25 — 
Indians,  Code  of  Federal  Regulations. 
(42  FR  30362,  June  14, 1977) 

Irrigation  Season 

Water  will  be  available  for  irrigation 
purposes  from  April  1  to  September  30 
of  each  year.  These  dates  may  be  varied 
by  20  days  depending  on  weather 
conditions  and  the  necessity  for  doing 
maintenance  work  warrants  doing  so. 

Request  for  Water  Delivery  and 
Changes 

Requests  for  water  delivery  and 
changes  will  be  made  at  least  24  houn 
in  advance.  Not  more  than  one  change 
will  be  made  per  day.  Changes  will  be 
made  only  during  the  ditchrider's  regular 
tour.  Pump  shut-down,  regardless  of 
duration,  without  the  required  notice 
will  result  in  the  delivery  being  closed 
and  locked.  Repeated  violations  of  this 
rule  will  result  in  strict  enforcement  of 
rotation  schedules. 

Water  usere  will  change  their 
sprinkler  lines  without  shutting  off  more 
than  one-half  of  their  lines  at  one  time. 
Sudden  and  unexpected  changes  in 
ditch  flow  results  in  operating 
difficulties  and  waste  of  water. 

Charges  for  Special  Services 

Charges  will  be  collected  for  various 
special  services  requested  by  the 
general  public,  water  usere  and  other 
organizations  during  the  Calendar  Year 
1991  and  subsequent  yeara  until  further 
notice,  as  detailed  below: 

(1)  Requesta  for  Irrigation  Accounta 

and  Statiis  Reports,  Per  Report-—  SlS.00 

(2)  Requesta  for  Verification  of  Ac- 
count Delinquency  Statua,  Per 
Report - —.—... 10.00 

(3)  Requeata  for  Splitting  of  Oper- 
ation and  Maintenance  BiUa  (in 
addition  to  minimum  billing  fee) 

Per  Bill WJOQ 


(4)  Requesta  fur  Billing  of  Operation 
and  Maintenance  to  Other  than 
Owner  or  Lessee  of  Record  (in 
addition  to  minimum  billing  fee). 

Per  Bill 10  JO 

(5)  Requests  for  Other  Special  Serv- 
ices Similar  to  the  above,  when 
appropriate,  Per  Report ,- .     10.00 

(6)  Requests  for  elimination  of  lands 
from  the  Project.  In  the  event  that 
the  elimination  is  approved,  a  por- 
tion of  the  fee  will  be  used  to  pay 
the    Yakima    County,    Recording 

Fee moo 

(7)  Review  of  subdivision  plats ...». 10.00 


Ahtanum  Unit 

Charges 

(a)  The  operation  and  maintenance 
rate  on  lands  of  the  Ahtanum  Irrigation 
Unit  for  the  Calendar  Year  1991  and 
subsequent  yean  tmtil  further  notice,  is 
fixed  at  $9.00  per  acre  per  annum  for 
land  to  which  water  can  be  delivered 
fi<om  the  project  works. 

(b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  bill  issued  for  any 
tract  will,  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acres  plus 
$5.  A  one  acre  charge  shall  be  levied  on 
all  tracts  of  less  than  one  acre. 

Toppenish-Simcoe  Unit 

Chaiges 

(a)  The  operation  and  maintenance 
rate  for  the  lands  under  the  Toppenish- 
Simcoe  Irrigation  Unit  for  the  Calendar 
Year  1991  and  subsequent  yeara  until 
further  notice,  is  fixed  at  $9.00  per  acre 
per  annum  for  land  for  which  an 
application  for  water  is  approved  by  the 
Project  Engineer. 

(b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  bills  issued  for  any 
tract  will,  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acres  plus 
$5.  A  one  acre  charge  shall  be  levied  on 
all  tracts  of  less  than  one  acre. 

Wapato-Satus  Unit 

Chaiges 

(a)  The  basic  operation  and 
maintenance  rates  on  assessable  lands 
under  the  Wapato-Satus  Unit  are  fixed 
for  the  Calendar  Year  1991  and 
subsequent  yeara  until  further  notice  as 
follows: 


(1)  Minimum  charge  for  ail  tracts — ~  $29.60 

(2)  Basic  rate  upon  all  farm  units  or 
tracta  for  each  assessable  acre 
except  Additional  Works  lands 29J0 

(3)  Rate  per  assessable  acre  for  all 
lands  with  a  storage  water  righta, 
known  as  "B"  lands.  In  addition 

to  other  charges  per  acre  -.—_---.      5.54 

(4)  Basic  rate  upon  all  farm  units  or 
tracta  for  each  assessable  acre  of 
Additional  Works  lands 32.56 


(b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  bill  issued  for  any 
tract  will  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acres  plus 
$5.  A  one  acre  charge  shall  be  levied 
against  all  tracts  of  less  than  one  acre. 

Payments 

The  water  chaiges  become  due  on 
April  1  of  each  year  and  are  payable  on 
or  before  that  date.  To  all  assessments 
on  lands  in  non-Indian  ownerehip,  and 
lands  in  Indian  ownerehip  remaining 
impaid  on  or  after  July  1  following  the 
due  date  shall  be  considered  delinquent 
No  water  shall  be  delivered  to  any  of 
these  lands  until  all  irrigation  charges 
have  been  paid. 

Interest  and  Penalty  Fees 

Interest  and  penalty  fees  will  be 
assessed,  where  required  by-law,  on  all 
delinquent  operation  and  maintenance 
assessment  charges  as  prescribed  in  the 
Code  of  Federal  Regulations,' title  4,  part 
102.  Federal  Claims  Collection 
Standards:  and  42  BIAM  Supplement  3. 
part  3.8  Debt  Collection  Procedures. 

Assessable  Lands 

The  assessable  lands  of  the  Wapato* 
Satus  Unit  are  classified  under  these 
regulations  as  follows: 

(aj  Ail  Indian  trust  (A  and  B)  land 
designated  as  assessable  by  the 
Secretary  of  the  Interior  for  which 
application  for  water  is  pending  or  on 
which  assessments  had  been  charged 
the  preceding  year. 

(b)  All  Indian  trust  (A  or  B)  land  not 
designated  as  assessable  by  the 
Secretary  of  the  Interior  for  which 
application  for  water  is  pending  or  on 
which  assessments  had  been  chaiged 
the  preceding  year. 

(c)  All  patent  in  fee  land  covered  by  a 
water  right  contract  except  on  land  that 
because  of  inadequate  drainage  is  no 
longer  productive.  The  adcHjuacy  of  the 
drainage  is  determined  by  the  Project 
Engineer. 

(d)  At  the  discretion  of  Project 
Engineer  and  upon  the  payment  of 
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chnges.  patnl  in  {m  kad  forivfaJch  an 
applicatkn  fior  a  watar  ri^t  or 
modification  of  a  water  r^t  contract  ia 
pendiaf. 

WiHbtdCBowkaB.. 

AcUng  PortkutdAnoDinctat. 

PPH  Doc  01-Utl  PIM  i-11-ai:  ft45  UD] 


Bureau  Of  Land  Managamant 
(B-06O-7122-0a-1O1€l 

A  valaMRy  of  Record  of  Oadsion  tar 
the  Weatam  If  o|ave  Land  Tenure 
Adfustment  Project  in  Kern.  Loe 
Angelee,  and  San  Bernardino 
Countiea.CA 

AQ0ICV:  Aireau  of  Land  Management. 
Interior.  Cooperating  Agency:  U.S.  Ak 
Force. 

action:  Notice  of  availability. 


:  The  Bureaa  of  Land 
Management  (BLM)  in  coordination  wttb 
tha  U.&  Air  Force  has  completed  a 
Record  of  Decision  for  the  Western 
Moiava  Land  Tenara  Adfustment  (LTA) 
PRoiect  near  Barstow.  California.  The 
dedaion  is  to  select  and  implement 
Alternative  VII  as  modified  throv^ 
consultation  with  the  U.&  Fish  and 
Wildlife  Service. 

OATtS:  The  Record  of  Decision  was 
signed  on  Janoary  12.  tau., 
AOOMSK  Copies  may  be  requested  fitjra 
Katta  Swanson,  Buresu  of  Land 
Management,  150  Coohwater  Lane, 
Barstow,  CA  S2311. 

ran  RjRTNm  iNfomtATioii  contact: 
Karia  Swanson.  Special  Prefects 
Manager  at  the  above  address  or 
telephone  (619)  256-3591. 
SUPPUEMENTARY  INTOIIIIATION:  The 
Western  Mojave  Land  Tenure 
Adjustment  fLTA)  Project  seeks  to 
improve  manageability  of  public  lands 
managed  by  the  Bureau  of  Land 
Management  and  reduce  risk  to  Air 
Force  airspace  use  through  a  voluntary 
land  exchange  program  in  the  Western 
Mojave  region.  Within  a  2.8  million-acre 
project  area,  approximately  417.000 
acres  of  public  lands  wilhin  the  Western 
Mojave  region  will  be  retained  under 
Bureau  management.  Approximately 
105,000  acres  of  scattered  public  lands 
suitable  for  disposal  to  the  private 
sector  will  be  made  available  only 
through  land  exchange  to  acquire 
approximately  255.000  acres  of  private 
lands  interspersed  with  public  land, 
providing  for  a  more  manageable  and 
less  fragmented  land  pattern.  Of  the 
total  of  672.000  acres  of  combined 
existing  public  land  and  acquired 
private  lands,  management  by  BLM  wil 


be:  620U)00  acres  as  Uaitad  Use 
Multiple  Use  Qass  and  52,a0b  acres  as 
Moderate  Usa  Multiple  Use  Class. 
Public  lands  beneath  Air  Force 
airspace  will  be  managed  widi 
consideration  of  Air  Force  airspace 
concerns. 

Dated:  January  25, 1991. 
Gerald  nnier. 
District  Managtr. 

[PR  Doc.  01-3230  Filed  2-11-01;  8i4&  am) 
ICOBta« 


[liT-MO-Oe-4520-11] 

Land  Reeource  Management 

AQINCV:  Bureau  of  Land  l^lanagement. 
Montana  SUta  Office.  Interior. 
ACTRMC  Notice  of  filing  of  plat  of  survey. 
SOMMAiiv:  Plat  of  survey  for  the 
following  described  land  accepted 
December  4, 1990,  will  be  officially  filed 
in  the  Montana  State  Office.  Klliii^s. 
Montana,  effective  30  days  after 
publication. 


PrindMl  Meridian  I 
T.  28  N.,  R.  8B  & 

The  plat  representfaig  the  dependent 
resurvey  of  portions  of  the  south 
boundary,  the  subdivisional  Hnes,  the 
adjusted  original  meanders  of  the  former 
left  bank  of  the  Kfissowi  Rhrer,  the  right 
bank  of  Big  Muddy  Creek,  the 
subdivision  and  a  metes  and  bounds 
survey  in  section  28.  and  the  subcfirision 
of  section  32.  and  the  survey  of  a  portion 
of  the  subdivision  of  section  32,  certain 
division  lines  of  accretion  in  sections  28, 
32,  and  33,  and  a  portion  of  the  present 
left  bank  meanders  of  tfie  Missouri 
River,  and  a  portion  of  the  present  right 
bank  meanders  of  Big  Muddy  Creek, 
Township  28  North,  Range  55  East, 
Principal  Meridian,  Montana. 

The  triplicate  oripnal  of  the  following 
described  plat  will  be  immediately 
placed  in  the  open  files  and  will  be 
available  to  the  public  as  a  matter  of 
information. 

If  a  protest  against  this  survey,  as 
shown  on  the  plat,  is  received  prior  to 
the  date  of  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protest.  The  protested  plat  of  survey  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  accepted  or 
dismissed  and  become  final  or  appeals 
from  the  dismissal  affirmed. 

This  survey  was  executed  at  the 
request  of  the  Bureau  of  Indian  Affairs, 
Billings,  Area  Office. 
CPFIcnVE  OATC  January  22. 1901. 
FOR  PURTHER  INFORMATION  CONTACR 
Bureau  of  Land  Management.  222  North 


32nd  Street.  P.O.  Box  36800^  Billfaigs, 
Montana  59107. 

Dated:  February  4. 1991. 
TliomasP.  Lonaie. 
Acting  State  Director. 
(FR  Doc  01-3281  Filed  2-11-01;  8.^5  on) 
Muaia  COOK  4*ie-oiMi 


[CO-«30-01-4214-10;  COC-524S31 

Propoeed  WHhCfrawaf:  Opportunity  for 
PubHc  Meeting.  Coloredo 

February  1. 1091 

AOmcv.  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  tO' 
withdraw  approximately  ia45  acres  of 
National  Forest  System  lands  for  20 
years.  This  withdrawal  would  protect 
five  constructed  huts/lodges  which  are  a 
part  of  a  chain  of  overm'ght  ski  lodges 
between  Aspen  and  Vail,  Colorado.  This 
notice  closes  these  sites  to  location  and 
entry  undat  tha  mining  laws  for  up  to 
two  years.  The  lands  remain  open  to 
mineral  leasing. 

DATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  public 
meeting  must  be  received  on  or  before 
May  13, 1991. 

ADDRESSES:  Comments  and  requests  for 
a  meeting  should  be  sent  to  the 
Colorado  State  Director.  BLM,  2850 
YoungfieM  Street,  Lakewood.  Colorado 
80215-7078. 

POR  FURTHER  INFORMATION  CONTACT. 

Doris  E.  Chelius,  303-239-3706. 

SUPPLEMENTARY  INFORMATION:  On 

January  24, 1991,  the  Department  of 
Agriculture.  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  landa 
from  location  and  entry  under  the 
United  States  mining  laws  (30U.S.C  Qt 
2): 

Parcels  of  National  Forest  System 
land  occTq)ied  by  a  Hut/Lodge  of  the 
Tenth  Moimtain  Trail  Association 
System.  The  geographical  position  of  the 
Hut/Lodge  facility  at  each  site  has  been 
determined  with  a  2-channel, 
sequencing,  code  phase  Global 
Positioning  System,  nonsurvey  quality 
receiver.  The  position  is  based  on  Ncnth 
American  Datum— 1927  (NAD  27);  The 
dimensions  and  relationship  of  the 
boundaries  of  each  parcel  to  the  Irat/ 
lodge  is  identical: 

Beginnog  at  Comer  No.  1.  bom  %vhicb  the 
northeast  comer  of  the  hut/lodge  bens  S.  SS* 
W..  212.13  feet. 

From  Comer  No.  1.  by  metes  and  bounds. 


FedetRl  Regbter  /  VoL  |q>  No,  ag  /  TiieedMF>  Vttbntaf  It,  HBl  /  Netlbes 


Ms 


W.  aoo  feel  to  comer  Na  « 

S.  300  {set  to  oocncr  Na  3: 

B.  300  feet  to  comer  No.  4; 

N.  300  feet  to  comer  No.  1.  die  place  of 
beginning. 

Each  parcel  a«  Jdsciibed  contains  2JB 
acres. 

Sixth  PlfadpalMaridiaa 

White  River  National  Forest 
Estin  Hat/Lodge 

At  approximately  Latitude  30*  27'  54.3"  N. 
and  Longitude  106*  38*  56.0"  W. 

Said  parcel  Ues  In  approximately  section  3. 
T.  7  S.  R.  83  W.,  identified  by  Protraction 
Diagram  No.  10,  accepted  May  10, 1966. 

Schuss/Zesiger  Hut/Lodge 

At  approximately  Latitude  39*  26'  18.10" 
and  Longitude  106*  18'  37.11"  W. 

Said  parcel  lies  in  approximately  the 
SV4NEy4  and  NV4SE%  of  section  13,  T.  7  S.  R. 
SOW. 

Fowler/Hilliard  Hut/Lodge 

At  approximately  Latitude  99*  29*  34.71"  N. 
and 

Longitude  106*  IT  21.42"  W. 

Said  parcel  lies  in  approximately  the 
SWy4SWV4  of  section  25,  T.  6  S.  R.  80  W. 
Gates  Hut  A'Odge 

At  approximatdy  Latitnde  38*  23*  BOJV  N. 
and  Longitude  106*  38*  54.1"  W. 

Said  parcel  lies  in  approximately  the  NWVi 
of  section  34.  T.  7  S.  R.  83  W.  San  Isabel 
National  Forest 

Uncle  Bud's  Hut/Lodge 

At  approximately  Latitude  39*  IV  05.28"  N. 
and  Lmgitade  106*  24*  17JSr  W. 

Said  parcel  Ues  in  approximatriy  Ae 
NEViNEVi  of  swrtion  2,  T.  9  &  R.  81 W. 

Tha  arsaa  described  i^gregats 
approximaely  ia45  acres  of  landa  in  the  San 
Isabel  and  White  River  National  Forests  ia 
Eagle  and  Lake  Counties. 

The  purpose  of  this  withdrawal  ia  to 
protect  existing  cross-country  dd  huts/ 
lodges  which  are  a  part  (rfa  diain  of 
overnight  facilities  between  Aq)en  and 
VaiL  Colorado. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notica,  all  perscms 
Mdio  wish  to  submit  mmmftnts. 
suggestions,  or  objectioas  in  connection 
with  this  proposal,  or  to  request  a  public 
meeting,  may  present  their  views  in 
writing  to  the  Colorado  State  Director.  If 
the  authorized  ofBoer  detemdnes  that  a 
meeting  shoold  be  held,  the  meeting  will 
be  scheduled  and  conducted  in 
accordance  with  the  Bureau  of  Land 
Management  Manual  I  2351.16a 

This  appUcatian  wfll  be  processed  in 
accordance  with  the  regnlatians  set 
forth  in  43  CFR  part  23ia 

For  a  period  two  years  from  the  date 
of  publication  off  tUa  notice  fai  the 
Federal  Register,  the  land  will  be 
segregated  from  the  mining  laws  as 
specified  above  unless  tha  applicatioo  is 
denie.  or  canceDed  or  the  withdrawal  is 


approved  priw  to  dut  date.  During  this 

period  the  Forest  Service  will  continue 

to  manage  these  lands. 

Robert  S.  Schiaidt, 

Chief,  Branch  of  Realty  Ptograam. 

[FR  Doe.  91-6280  Filed  2-11-91;  8:45  am] 


[OR-943-01-4214-11:  QP1.104:  WASH- 
0844-A.  OR-22108(WASH)] 

Propoeed  Continuation  of 
Withdrawals;  Waahington 

AOENCV:  Bureau  of  Land  Management. 
Interior. 

AcnON:  Notice. 


SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes 
that  a  portion  of  two  separate  land 
withdrawals  continue  for  an  additional 
20  years  and  requests  that  the  lands 
involved  remain  closed  to  mining  and. 
where  closed,  opened  to  surface  entry. 
FOR  FURTHER  MFORMATION  CONTACT: 
Linda  Sullivan.  BLM.  Oregon  State 
OfBce.  P.O.  Box  2965.  Portland.  Oregon 
97208. 503-280-7171. 

The  Forest  Service  proposes  that  the 
following  identified  luid  withdrawals  be 
continued  for  a  period  of  20  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1978, 90  SUL  2751;  43  U.S.C  1714.  The 
following  identified  lands  and  projects 
are  involved: 

Gifford  Plntel  NattoMJ  Peiesl 

1.  WASH-oe44-A.  Public  Land  Order  No. 
3870  dated  November  12, 1966.  Silver  Star 
Administrative  and  Recreation  Area.  320 
aciea  kicatad  in  Sec.  18,  T.  S  N..  R.  B  E..  W  Jhl. 
in  Skamania  County,  approximately  14  miles 
nortlwast  of  Camas. 

Sunset  AdminiatraUve  Site.  85a6  acres 
located  in  Sec  19.  T.  4  N..  R.  5  E..  WJil.  in 
Skamania  County,  approximately  18  miles 
northeasterly  of  Camas. 

Government  Mineral  Springs  Recreation 
Area.  232.90  acres  kx»ted  in  Sec.  25,  T.  6  N.. 
R.  6  E..  and  Sec.  31,  T.  S  N.,  R.  7  B.,  WAL.  in 
Skamania  County,  approximately  20  nUss 
east  of  Yacolt 

Willard  Administrativa  Site.  80  acres 
located  in  Sec.  35.  T.  4  N.,  R.  9  E..  Wli..  in 
Skamania  County,  approximately  8  miles 
northwest  of  the  town  of  White  Salmon. 

Misqnito  Lakes  Guard  Station  and 
Recreation  Area,  548  acres  located  in  Sees.  1, 
2.  and  3.  T.  7  N..  R.  8  B..  W  J4.,  in  Skamania 
Connty.  approxinuitely  14  miles  northwest  of 
the  town  of  Trout  Lake. 

Iran  Creek  Recraation  Area.  331j03  acres 
located  ki  Sees.  18  and  19,  T.  11 N..  R.  7  E.. 
WM,  in  Lewis  County,  approximately  8 
miles  south  of  Randle. 

Walupt  Lake  Administrative  Site  and 
Recreation  Area,  70  acres  located  In  Sec.  20, 
T.  11 N..  R.  11 E..  WAt,  in  Lewis  Connty. 
approjcimately  17  miles  soutlieast  of 
Packwood. 


Packwood  Lake  Adaioisiralive  Site  and 
Recreation  Area.  280  acres  located  in  Se&  XI. 
T.  13  N.,  R.  10  E..  WJtL.  in  LewU  County, 
approximately  4  aiiles  eest  of  Packwood. 

Mt  Baker  Natieoal  Forast 

2.  OR-22ia8  (WASH),  Secretarial  Older 
dated  November  23, 1906.  Qear  Creek 
Campground  (Station  37).  31.95  acres  kx:ated 
in  Sec.  31,  T.  32  N.,  R.  10  E..  W  At.  in 
Sm^KKDisii  County,  approximately  3  miles 
southeast  of  Darringtoa 

The  withdrawal  currently  segregates 
the  lands  from  operation  of  the  mining 
laws,  and  some  of  the  lands  are  closed 
to  operation  of  the  public  land  laws 
generaUy.  The  Forest  Service  requests 
no  changes  in  the  purpose  or  segregative 
effect  of  the  withdrawals  except  that  the 
lands  be  opened  to  operation  of  the 
public  land  laws  generally  where  they 
are  presently  closed. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  auAorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Congress,  fidio  will  determine 
whether  or  not  the  withdrawals  will  be 
continued  and  if  so,  for  how  long.  The 
final  determination  of  the  continuation 
of  the  withdrawals  will  be  published  in 
the  Federal  Renter.  The  existing 
withdrawals  «^  continue  until  such 
final  determination  is  made. 

Dated:  JanMry  29, 1991. 
Robert  E.  MaOohan. 

Chief,  Branch  of  Lands,  and  Minerals 

Operations. 

[FR  Doc.  91-3279  Filed  2-11-91;  8:45  amj 
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Fish  and  WildWe  Service 

Wotf  Hunting  and  Trapping  Clostire 

AOENCV:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice. 


;  By  emergency  order  of  the 
Federal  Subsistence  Board,  wolf  hunting 
and  trapping  on  Federal  public  lands 
within  Alaska  State  Game  Management 
Unit  13A  ia  closed  to  all  individuals  to 
ensure  a  healthy  population  of  wolves  in 
the  area. 


87M 
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DATn:  Th«  emergency  closure  it 
effective  lumary  14. 1991. 


KM  PUmNm  WFOmiATION  CONTACT: 
Bureau  of  Land  Management 
Glennallen  District  Office.  Box  147, 
Glennallen.  Alaska  99568;  telephone 
(907)  822-3217. 

SUmCMtNTAIIV  mrORMATION:  As 
empowered  by  50  CFR  100.17(b),  and  36 
CFR  242.17(b),  the  Federal  Subsistence 
Management  Board  has  closed  Federal 
public  lands  in  Game  Management  Unit 
13A  to  the  hunting  and  trapping  of 
wolves  effective  January  14, 1991.  The 
closure  is  been  enacted  at  the  request  of 
local  biologists  because  the  harvest 
Game  Management  Unit  13A  has  thus 
far  exceeded  the  recommended  harvest 
by  17%.  This  closure  is  enacted  in  order 
to  ensure  the  biological  integrity x)f  the 
wolf  population  in  the  area. 

Curtis  V.  McVm. 

Chairman.  Federal  Subsistence  Management 

Board. 

(FR  Do&  91-3284  Filed  Z-11-91: 8:45  am] 


Hiwni  lO  rrwftmw  an  MIWUI  III  Willi 

AMMOTMnt  (EA)  for  llw  PropoMd 
ncsway  raHnB  Pimafm  tfMiiiiv 
ItofiMM  ki  Ptekmnv  and  Ro>s 
CountlM,OH 


:  U.S.  Fish  and  WUdlife  Service. 
Department  of  the  Interior. 
ACnoit  Notice  of  intent  to  prepare  an 
environmental  asaesament 


:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service  (FWS) 
intends  to  gather  information  necessary 
for  the  preparation  of  an  EA  to  establish 
and  operate  the  Pickaway  Plains 
National  Wildlife  Refuge.  Pickaway  and 
Ross  Counties,  Ohio.  A  public  meeting 
regarding  this  proposal  and  the 
preparation  of  the  EA  will  also  be  held. 
This  notice  is  being  furnished  consistent 
with  the  National  Environmental  Policy 
Act  Regulations  (40  CFR  1501.7)  to 
obtain  suggestions  and  information  from 
other  agencies  and  the  public  on  the 
scope  (^  issues  to  be  addressed  in  the 
EA.  Comments  and  participation  in  this 
scoping  process  are  solicited. 

Written  comments  should  be  received 
by  March  21. 1991. 

DATIS:  A  public  meeting  wiU  be  held  in 
Circleville.  Ohio,  on  February  19. 1991. 
The  public  meeting  will  be  held  at  7  pjn. 
in  the  auditorium  of  McDowell  Middle 
School  0579  Tarlton  Road.  Circleville. 
Ohio  43113. 


ITNM  contact: 
feannie  Wagner-Greven.  U.S.  Fish  and 
Wildlife  Service.  Federal  Building.  Fort 


Snelling.  Twin  Cities,  Minnesota  55111, 
(612)  725-3300. 

tupnjUMNTAfiv  mromiATiON:  Ken 
Lammers  is  the  primary  author  of  this 
document  His  address  ir  U.S.  Fish  and 
Wildlife  Service.  e050-H  Americana 
Paikway,  Reynoldsburg,  Ohio  43068- 
4115. 

The  Fish  and  WUdlife  Service  (FWS), 
Department  of  the  Interior,  proposes  to 
prepare  an  EA  regarding  a  proposal  to 
establish  the  Pickaway  Plains  National 
Wilflife  Refuge  in  Pickaway  and  Ross 
Counties.  Ohio.  The  FWS  would 
purchase  land  from  willing  sellers. 
Additional  acreage  adjacent  to  the 
refuge  would  be  purchased  by  the  Ohio 
Division  of  Wildlife.  The  area  to  be 
studied  encompasses  approximately 
5,000  to  8.000  acres  in  Pickaway  and 
Ross  Counties. 

Pickaway  Plains  is  a  large  bottomland 
area  along  the  Scioto  River.  It  is  an 
important  staging  and  wintering  area  for 
a  number  of  waterfowl,  such  as 
American  black  ducks,  mallards,  and 
Canada  geese.  Where  food  and  cover 
exist  the  bottomland  provides  good 
habitat  for  a  variety  of  wetland  wildlife. 
Wood  ducks,  white-tailed  deer,  great 
blue  herons,  ring-necked  pheasants, 
furbearers,  northern  harriers,  and  other 
birds  of  prey,  and  a  variety  of  sixigbirds 
live  in  the  Pickaway  Plains  habitat 

The  refuge  study  area  is  in  the  Lower 
Scioto  Focus  Area  of  Ae  Lower  Great 
Lakes — St  Lawrence  Basin  Joint 
Venture  of  the  North  American 
Waterfowl  Management  Plan.  This  area 
has  been  identified  for  habitat 
protection  and  restoration,  because  of 
its  location  in  part  of  a  major  waterfowl 
flyway  in  Ohio.  As  such,  thousands  of 
ducks  and  geese  migrate  and/or  winter 
in  the  Pickaway  Plains  area.  By 
protecting  the  area's  habitat  the  FWS 
aspires  to  reverse  the  declining 
waterfowl  populations. 

Pickaway  Plains  would  be  restored 
and  managed  to  provide  essential 
migratory  and  wintering  habitat  The 
area  would  offer  hunting,  wildlife 
observation,  outdoor  educational 
opportunities,  and  numerous  other 
wildlife-related  activities. 

Several  alternatives  with  varying 
levels  of  land  acquisition  will  be 
formulated  for  consideration  by  the 
agencies  and  the  public.  One  alternative 
will  be  a  "no  action"  plan.  It  is 
anticipated  that  the  FWS  will  pursue  the 
alternatives  which  would  meet  habitat 
protection  goals  in  a  cost  effective 
manner. 

Significant  issues  to  be  addressed 
during  the  scoping  and  planning  process 
include: 

1.  Alternative  refuge  plans. 


2.  Acquisition  of  land  from  willing  sellers. 

3.  Wildlife  management  efforts  to  benefit 
migratory  and  wintering  waterfowl 

4.  Nongame  and  terrestrial  wildlife 
management  efforts. 

5.  Possible  impacts  of  the  action  to 
Pickaway  and  Ross  County  airports. 

6.  Replacement  of  lost  tax  base  to  the  local 
community. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4371  et  seq.).  NEPA 
Regulations  (40  CFR  1500-1508).  other 
appropriate  Federal  regulations,  and 
FWS  procedures  for  compliance  with 
those  regulations. 

We  estimate  the  draft  EA  will  be 
made  available  to  the  public  by  May  31. 
1991. 

Dated:  February  5, 1991. 
Marvin  E.  Moriaity, 
Deputy  Regional  Director. 
[FR  Doc.  91-3325  Filed  £-11-91;  6:45  am] 
BHJJNO  coot  4St 


AInka  FMtena  Substetwico  Board 
Maatinga 

AQCNCV:  Fish  and  WUdlife  Service, 
Interior. 

ACnOH:  Notice  of  meetings. 

TIME  AND  DATE  8:30  a  jn.;  March  4-8. 
1991, 8;30  a.m.:  March  18-22. 1901, 8:30 
a.m.:  June  12, 1991, 8:30  a.m.;  October 
23-24. 1991, 8:30  a.m.;  December  11-12, 
1991. 

MACC:  Anchorage,  Alaska.  Specific 
meeting  places  wiU  be  aimounced 
through  die  local  media  at  a  later  date; 
one  or  more  of  the  fiiture  meetings  may 
be  held  in  Fairbanks  or  Juneau. 
tTATua:  Parts  of  aU  meetings  wiU  be 
open  to  the  public.  The  pubUc  is  invited 
to  attend  and  observe  the  proceedings. 
Public  testimony  will  be  accepted  at 
these  meetings.  A  portion  of  each 
meeting  may  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERBO: 

Portions  Open  to  the  Public:  The 
Board  will  discuss  business  relative  to 
management  of  the  Federal  subsistence 
management  program  on  Federal  lands. 
The  major  categories  to  be  discussed 
include: 
March  4-4  and  18-22  (if  needed) 

a.  Correspondence  to  the  Board    - 

b.  Environmental  Impact  Statement 
Team  Report 

c.  Subsistence  seasons  and  bag  limits 
for  1991 

June  12 

a.  Correspondence  to  the  Board 

b.  Environmental  Impact  Statement 


Team  Report 

c.  Subsistence  seasons  and  bag  limit* 
for  1901 

d.  Adviaoiy  system  review 
recommendatkna 

October  23-24 

a.  Correspondence  to  the  Board 

b.  Enviromnental  Impact  Statement 
Team  Report 

c.  Final  subsistence  management 
regulations 

December  11-12 

a.  Correspondence  to  the  Board 

b.  Environmental  Impact  Statement 
Team  Report 

c.  Record  of  Decision  on  final 
subsistence  management 
regulations 

Public  testimony  will  be  accepted  oa  all 
items. 

Portions  Closed  to  the  Public:  U 
needed,  the  Board  wiU  discuss  business 
relative  to  maiugement  of  the  Federal 
Subsistence  Board  activitiea. 

CONTACT  PBMON  RM  MORE 

information:  Richard  Pospahala.  U.S. 
Fish  and  WUdlife  Service.  1011 E.  Titdor 
Road,  Anchorage,  Alaska  99503; 
telephone  (907)  267-1461. 
CurtbV.McVse. 

Chairman,  Federal  Subsistence  Board, 
Department  of  the  Interior. 
[FR  Doc.  91-3283  Filed  2-11-91;  8^45  am] 
■UMQ  COOB  4«1»4S4I 
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National  Park  Sarvtoa 

National  Ragiatar  of  Hiatoric  Plaoaai 
Pending  Nomlnallona 

Nominations  for  the  following 
properties  being  considered  lot  listing  in 
the  National  Register  were  received  by 
the  National  Parte  Service  before 
January  30. 199.  Pursuant  to  i  6ai3  of  36 
CFR  part  60  written  comments 
concerning  die  significance  of  diese 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  P.O.  Box  37127.  Waahington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  February  27. 1991. 
CatolaSfauO, 

Chief  of  Regutmtian  NatioaalBeguter. 
FLORIDA 
DuvalCotaty 

Carling  Hotel  ta  W.  Adaas  St,  Jacksanvilla. 
9100022S 

GUAM 

GiiamCoanty 

Congna  Beach  Can  Em^heenent  Qepanea* 
Coastal  Defeaae  Fortificatkins  «■  Guoai 
771/  B.  Sao  \atonsDr..TunMa.  aaooiaaz 


Co^gno  Beach  Can  Mount  (Japanese  Coastal 

DefeaseTortificaiioas  on  Goon  TR),  E. 

San  Vitores  Dr..  Toman  vidnity.  88001898 
Congna  Beach  Mount  Pillbox  (Japanese 

Coastal  Defease  FortifiaHioas  on  Ceam 

TRJ,  E.  San  Vitores  Dr.,  Tumon  vidnity. 

88001894 
Inahhaa  Pillbox  (Japanese  Coastal  Debase 

Fortifications  on  Gaam  TR).  Rt  4,  Inarajan 

vicinity.  88001890 
Samtoree  Beach  Japanese  Fmiification 

(Japanese  Coastal  Defense  Fortifications 

on  Guam  TR),  E.  San  Vitores  Dr.,  Tumon 

vicinity,  88001801 
Tomhum  Cliffline  Fortification  I  (Japanese 

Coastal  Defense  Fortificatiotts  on  Guam 

77?/ E.  San  Vitores  Dr,  Tumon  vidnity, 

88001895 
Tomhum  Cliffline  Fortification  11  Qapanese 

Coastal  Deferae  Fortifications  on  Gaam 

ra/B.  San  Vitores  Dr.,  Tumon  vidnity. 

88001898 
Tomhum  Pillbox  I  ffapanese  Coastal  Defease 

Fortifications  on  Guam  TR),  E.  San  Vitons 

Dr..  Tumon.  88001893 

LOUISIANA 
Calcasiaa  Paiiah 

Co/casimtM'animAtiiA.  840  Ryan  St,  Lake 
Charles,  91000221 

MASSACHUSETTS 

Suffolk  CooBty 

Roxbury  Presbyterian  Church.  328  Warren 
St,  Roxbury,  91000219 

MICHIGAN 

Arenac  County 

Michigan  Central  Railroad  Standish  Depot, 
107  N.  Main  St,  Standirii.  91000215 

Lanaww  CouBty 

LenawBs  County  Coarthouee,  saHLUsin  St, 
Adrian.  91O0OZ12 

Wayne  County 

Chateau  Frontenac  Apartments.  10«10  E. 

Jefferson  Ave.,  Detroit  91000213 
El  Tovar  Apartments,  210  E.  Grand  Blvd, 

Detroit  91000214 

MISSOURI 
StChatlasCoaaty 

Frenchtown  Historic  Disrict,  Roomily 
boonded  by  N.  Ftfdi.  dark  and  Frendi  Sts. 
and  the  Missouri  R.,  St  Charies.  01000216 

MONTANA 

Gallatio  County 

Qaaw,  Thomas,  House,  S  Central  Ave., 
Belgrade,  91000217 

NEWHAMP8HIRB 

CanoD  County^ 

Abenaki  Indiaa  Shop  and  Caaip,  tattervals 
Crossroad.  1  aiL  B  of  NH 18^  Conway. 
91000218 

PENNSYLVANIA 

Blair  Comity 

Leap-the-Dipe.  700  Paik  Ave,  Ahoeat, 
91000229 


rCouaty 

Hopewell  Historic  Disrict.  Roomily, 
Hopewell  Rd.  from  Lower  Hopewell  Rd.  to 
Roneya  Corner  Rd.  and  area  S.  and  Lower 
Hopewell  Rd.  N  past  Cahrery  Rd., 
HopeweU,  91000228 


HnHfavdaaCoMty 

Spruce  Creek  Rod  and  Gun  Club.  PA  45  W  of 
GraysviOe.  Ftanklin  Township, 
Ftanklinvllle  \ricinity.  91000228 

MootgaoMiy  Coaaty 

Carson  College  for  Orphan  Girls.  Between 
W.  Mill  and  Wistahickon  Rds,  Springfieki 
Township.  Flourtown.  91000227 

Wastmorelaod  CocBty 

Fisher,  Adam,  Homestead,  Brinkerton  Rd. 
near  jet  with  Mt  Heasant  Rd.  Mt 
Pleasant  Township,  United,  91000230 

SOUTH  CAROLINA 

Geotgetowa  CeoBty 

All  Saints' Episcopal  ChurcK  Woocamaw, 
SC  255 .2  mi.  N  of  jet  widi  SC  48.  Pawleys 
Island  vidnity.  01000232 

Cedar  Grove  Plantation  Chapel  (Georgetown 
County  Rice  Culture  MPS),  SC  255  ^  mi.  N 
of  jet  widi  SC  48.  Pawleys  island  vidnity, 
91000231 

HaiB|iluB  County 

Hampton  Colored  School,  W.  Holly  St  E.  of 
jet  with  Hoover  St,  Hampton.  91000233 

TENNESSEE 

Dyar  County 

Dyeraburg  Courthouse  Square  Historic 
District.  Roughly  bounded  by  Church, 
Main.  Cedar  ft  Court  Sts..  Dyersbnrg. 
91000222 

Haywood  County 

DaiKyville  United  Methodist  Church  and 
Cemetery.  Dancyvilla  Methodist  Cbarch 
St,  Danqrville.  91000224 

Rutfaarford  County 

Rucker.  Benjamin.  House,  3978  Betty  Ford 
Rd.,  Compton  vidnity,  91000223 

WASHINGTON 

LewisCouBly 

Ohanapecosh  Comfort  Station  No.  0-302 
(ML  Rainier  National  Park  MPS).  Mt 
Rainier  National  Park,  Ohanapecosh 
vicinity,  01000203 

Ohanapecosh  Comfort  Station  N&  t}-303  (ML 
Rainier  National  Park  MPS),  Mt  Rainier 
National  Park.  Ghanapecoah  vidnity, 
91000204 

Three  Lakes  Patrol  Cabin  (Mt  Rainier 
NaUonal  Park  MPS),  Mt  Rainier  National 
Park.  Ohanapecosh  vicinity,  91000189 

Platoa  CouBty 

CanvMuir(Mt  Rainier  National  Park  MPS). 

Mt  Rainiar  National  Park.  Paradisa 

vidnity.  91000178 
Chinook  Pass  Eatnatoe  Arch  (ML  Rainier 

Motiooa/Au*  iMRS/ Mt  Rainier  National 

Park.  CUnook  Pass  Entrance.  91000902 
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Chriatine  FoUb  Bridge  (ML  Rainier  National 
Park  MPS).  Mt  Rainier  National  Park. 
Paradita  vicinity.  91000196 

Edith  Creek  Chlorittation  House  (Mt  Rainier 
National  Park  MPS).  Mt.  Rainier  National 
Park.  Paradise  vicinity.  91000201 

Cobbler's  Knob  Fire  Lookout  (ML  Rainier 
National  Park  MPS).  Mt  Rainier  National 
Park.  Nisqually  Entrance  vicinity.  91000191 

Huckleberry  Creek  Patrol  Cabin  (ML  Rainier 
National  Park  MPS)  Mt.  Rainier  National 
Park.  SunriM  vicinity.  91000178 

Indian  Bar  Trail  Shelter  (ML  Rainier 
National  Park  MPS)  Mt  Rainier  National 
Park.  Paradise  vicinity.  91000179 

Indian  Henry's  Patrol  Cabin  (ML  Rainier 
National  Park  MPS).  Mt  Rainier  National 
Park.  Loogmire  vicinity.  91000180 

Ipaut  Creek  Patrol  Cabin  (ML  Rainier 
National  Pork  MPS)  Mt  Rainier  National 
Park.  Caiboo  River  Entrance  vicinity. 
91000181 

Lake  George  Patrol  Cabin  (ML  Rainif^r 
National  Park  MPS)  Mt  Rainier  National 
Park.  Loogmire  vicinity,  91000182 

Longmire  Campground  Comfort  Station  No. 
L-302  (ML  Rainier  National  Park  MPS) 
Mt  Rainier  National  Park.  Longmire 
vicinity.  91000209 

Longmire  Campground  Comfort  Station  No. 
L-M3  (ML  Rainier  National  Park  MPS) 
Mt  Rainier  National  Park.  Longmire 
vicinity.  91000210 

Longmire  Campground  Comfort  Station  No. 
L-M4  (ML  Rainier  National  Park  MPS) 
Mt  Rainier  National  Park.  Longmire 
vicinity.  91000211 

Longmire  Historic  District  (ML  Rainier 
National  Park  MPS)  Mt  Rainier  National 
Park.  Longmire.  91000173 

Mowich  Lake  Patrol  Cabin  (ML  Rainier 
National  Park  MPS)  Mt  Rainier  National 
Park.  Carbon  River  Entrance  vicinity, 
91000183 

ML  Fremont  Fire  Lookout  (Ml  Rainier 
National  Park  MPS)  Mt.  Rainier  National 
Park.  Sunrise  vicinity,  9100193 

Narada  Falls  Bridge  (Mt  Rainier  National 
Park  MPS).  Mt.  Rainier  National  Park. 
Paradise  vicinity.  91000197 

Narada  Falls  Comfort  Station  (ML  Rainier 
National  Park  MPS)  Mt  Rainier  National 
Park.  Paradise  vicinity.  91000208 

Nisqually  Entrance  Historic  District  (ML 
Rainier  National  Park  MPS)  Mt.  Rainier 
National  Park.  Nisqually  Entrance, 
91000172 

North  Mowich  Trail  Shelter  (Mt  Rainier 
National  Park  MPS)  Mt  Rainier  National 
Park.  Mowich  Lake  Entrance  vicinity, 
91000184 

Paradise  Historic  District  (ML  Rainier 
National  Park  MPS)  Mt  Rainier  National 
Park.  Paradise.  91000174 

Shriner  Peak  Fire  Lookout  (ML  Rainier 
National  Park  MPS)  Mt  Rainier  National 
Park.  Ohanapecoah  vicinity.  91000194 

South  Puyallup  River  Bridge  (Mt  Rainier 
National  Park  MPS).  Mt  Rainier  National 
Park.  Nisqually  Entrance  vicinity.  91000198 

SL  Andrews  Creek  Bridge  (ML  Rainier 
National  Park  MPS)  Mt  Rainier  National 
Park.  Nisqually  Entrance  vicinity.  91000199 

Sl  Andrews  Patrol  Cabin  (ML  Rainier 
National  Park  MPS)  Mt  Rainier  National 
Park.  Nisqually  Entrance  vicinity,  91000188 


Summer  Trail  Shelter  (Mt  Rainier  National 

Park  MPS)  Mt.  Rainier  National  Park. 

Sunrise  vicinity,  91000185 
Sunrise  Comfort  Station  (ML  Rainier 

National  Park  MPS)  Mt.  Rainier  National 

Park.  Sunrise  vicinity,  91000207 
Sunrise  Historic  District  (ML  Rainier 

National  Park  MPS)  Mt  Rainier  National 

Park.  Sunrise.  91000175 
Sunset  Park  Patrol  Cabin  (ML  Rainier 

National  Park  MPS)  Mt  Rainier  National 

Park.  Mowich  Lake  Entrance  vicinity, 

91000186 
Sunset  Park  Trail  Shelter  (ML  Rainier 

National  Park  MPS)  Mt  Rainier  National 

Park.  Mowich  Lake  Entrance  vicinity. 

91000187 
Tahoma  Vista  Comfort  Station  (ML  Rainier 

National  Park  MPS)  Mt  Rainier  National 

Park.  Nisqually  Entrance  vicinity.  91000205 
Tipsoo  Lake  Comfort  Station  (ML  Rainier 

National  Park  MPS)  Mt.  Rainier  National 

Park.  Chinook  Pass  vicinity,  91000206 
Tolmie  Peak  Fire  Lookout  (ML  Rainier 

National  Park  MPS)  Mt  Rainier  National 

Park,  Mowich  Lake  Entrance  vicinity, 

91000195 
While  River  Bridge  (ML  Rainier  National 

Park  MPS)  Mt  Rainier  National  Park. 

White  River  Entrance  vicinity,  91000200 
White  River  Entrance  (ML  Rainier  National 

Park  MPS)  Mt  Rainier  National  Park. 

White  River  Entrance,  91000177 
White  River  Patrol  Cabin  (ML  Rainier 

National  Park  MPS)  Mt  Rainier  National 

Park.  White  River  Entrance  vicinity, 

91000190 

WISCONSIN 
Oiaukaa  County 

Payne  Hotel.  310  E.  Green  Bay  Ave.. 
Saukville,  91000220 

The  following  property  was  listed 
under  Juniata  County,  Peimsylvania,  in 
the  list  dated  February  4, 1991: 

MINNESOTA 

Kandiyohi  County 

Broman.  Andreas.  Johanna,  Anna  and  Frank 
E.  Farmstead  Off  Co.  Rd.  8  between  Swan 
Lake  and  Kasota  Lake,  Kandiyohi 
Township  91000098 

[FR  Doc.  91-3292  Filed  2-ll-«l:  8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Public  Information  Collection 
Requirements  SulMnltted  to  0MB  for 
Review 

The  Agency  for  International 
Development  (A.LD.)  submitted  the 
following  public  information  collection 
requirements  to  0MB  for  review  and 
clearance  luider  the  Paperwork 
Reduction  Act  of  1S80,  Public  Law  96- 
511.  Comments  regarding  these 
information  collections  should  be 


addressed  to  the  OMB  reviewer  listed  at 
the  end  of  the  entry  no  later  than  ten 
days  after  publication.  Comments  may 
also  be  addressed  to,  and  copies  of  the 
submissions  obtained  from  the  Reports 
Management  Officer.  Fred  D.  Allen, 
(703)  875-1573.  MS/AS/ISS.  Room 
1209B.  SA-14.  Washington,  DC  20523- 
1413. 

Date  Submitted:  January  28. 1991 
Submitting  Agency:  Agency  for 

International  Development 
OMB  Number  0412-0019 
Form  Number  LAP  66A  (2-83) 
Type  of  Submission:  Extension 
Title:  Certificate  of  Eligibility  of 
Exchange  Visitor  (J-1)  Status 
Purpose:  Applicants  must  apply  for 
Certificate  of  Eligibility  for  Exchange 
Visitor  (J-1)  Status  visas.  J-l  Status 
visas  are  needed  by  A.I.D.  sponsored 
participants  (trainees)  and  are 
provided  by  means  of  the  U.S. 
Exchange  Visitor  Program.  Visas  for 
these  trainees  are  issued  by  the 
Immigration  and  Naturalization 
Service  upon  receipt  of  Form  LAP-66, 
Certificate  of  Eligibility  for  Exchange 
Visitor  (J-1)  Status. 
Annual  Reporting  Burden: 
Respondents:  19,070;  annual 
responses:  1:  averge  hours  per 
response:  .15;  burden  hours:  9517. 
Reviewer  Marshall  Mills  (202)  395-7340. 
Office  of  Management  and  Budget, 
Room  3201.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  January  29. 1991. 
Elizabeth  Baltiroore.I04Communications  and 
Program  Management  Division. 
(FR  Doc.  91-3282  Filed  2-11-01:  8:45  am] 
MLUNQ  COM  Slia-OI-M 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Passenger  Carrier  or  Water 
Carrier  Finance  Applications 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties  of,  or  acquire  control  of  motor 
passenger  carriers  or  water  carriers 
pursuant  to  49  U.S.C.  11343-11344.  The 
applications  are  governed  by  49  CFR 
part  1182,  as  revised  in  Pur..  Merger  & 
Cont.-Motor  Passenger  ft  Water 
Carriers.  5  I.C.C.2d  786  (1989).  The 
findings  for  these  applications  are  set 
forth  at  49  CFR  1162.18.  Persons  wishing 
to  oppose  an  application  must  follow  the 
rules  under  49  CFR  part  1182,  subpart  B. 
If  no  one  timely  opposes  the  application, 
this  publication  automatically  will 
become  the  final  action  of  the 
Commission.  No.  MC-F-19776.  filed 
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December  18. 1990.  WilUam  A. 
ilenzenbeiger — Continuance  in  Control 
Exemption--^enzenbemr.  Ina  and 
Vf  id-American  Van  Pool,  Inc. 
Petitioners*  representative:  Clyde  N. 
Christey.  3601  SW  29th  St..  suite  202. 
ropeka.  KB  66014.  William  A. 
Renzenberger  (Mr.  Renzenberger),  a 
noncatrier.  seeks  to  continue  in  control 
3f  Mid-American  Van  Pool.  Inc. 
IMAVP).  MAVP  seeks  its  initial  grant  of 
oi>erating  authority  in  No.  MC-238671. 
as  a  common  carrier  to  transport 
passengers,  in  diarter  and  special 
operations,  (1)  Between  points  in 
California,  Nevada,  Utah,  Wyoming. 
■Colorado,  Nebraska.  Kansas.  Oklahoma. 
Texas.  Iowa.  Missouri.  Arkansas, 
Lotiisiana,  Illinois,  and  Tennessee;  and 
(2)  beginning  and  ending  at  points  in  the 
same  15  states  and  extending  to  points 
in  the  United  States  (except  Alaska  and 
Hawaii). 

Mr.  Renzenberger.  owns  all  the  stock 
of  MAVP  and  Renzenberger.  Inc.  (RI) 
(No.  MC-170517).  Because  Mr. 
Renzenberger,  upon  issuance  of 
authority  to  MAVP.  will  be  a  noncarrier 
individual  in  control  of  two  regulated 
motor  carriers,  his  continuance  in 
control  of  MAVP  is  subject  to  our 
jurisdiction. 

Decided:  February  8^  1901. 

By  the  Commission,  Motor  Cairiar  Board. 
Sidney  L  Strickland.  Jr.. 
Secretary. 

[FR  Doc.  91-3324  FOed  Z-11-01;  8:45  amj 
SaUNQ  coos  7S3S-01-4I 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Advisory  CouncM  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Extension  of  AnnounoeRienl  of 
Vacandss  to  March  S,  1M1;  Request 
fori 


Due  to  the  appointment  of  a  new 
Secretary  of  Labor,  the  announcement  of 
vacancies  to  the  ERISA  Advisory 
Cotmcil  is  being  extended.  Eariier 
candidates  whose  nominations  have 
been  acknowledged  need  not  reapply. 

Section  512  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA!  88  Stat  805. 29  U.S.C.  1142. 
provides  for  the  establishment  of  an 
"Advisory  Cotmcil  on  Employee 
Welfare  and  Pension  Benefit  I^ans" 
(The  Cotmcil)  which  is  to  consist  of  15 
members  to  be  appointed  by  the 
Secretary  of  Labor  (the  Secretary]  as 
follows:  Three  representatives  of 
employee  organizations  (at  least  one  of 
whom  shaD  be  representative  of  an 
organization  whose  members  are 


participants  In  a  multiemployer  plan): 
three  representatives  of  enqAoyers  (at 
least  one  of  whom  shall  be 
representative  of  employers  maintaining 
or  contributing  to  multiemployer  plans); 
one  representative  eadi  from  the  fields 
of  insurance,  corporate  tmst,  actuarial 
coimselin^  investment  counseling, 
investment  management,  and 
accotmting:  and  diree  representatives 
from  the  general  public  (one  of  whom 
shaO  be  a  person  representing  those 
receiving  benefits  from  a  pension  plan). 
Not  more  than  ei^t  members  of  the 
Cotmcil  shall  be  members  of  the  same 
political  party. 

Members  shall  be  persons  qualified  to 
appraise  the  programs  instituted  under 
ERISA.  Appointments  are  for  tenns  of 
three  years. 

The  prescribed  duties  of  the  Council 
are  to  advise  the  Secretary  widi  respect 
to  the  carrying  out  oi  her  fimctions 
under  ERISA,  and  to  submit  to  the 
Secretary,  or  their  designee, 
recommendations  with  respect  thereto. 
The  Cotmcil  will  meet  at  least  fotir  times 
each  year,  and  recommendations  of  the 
coimdl  to  the  Secretary  will  be  included 
in  the  Secretary's  annual  report  to  the 
Congress  on  ERISA. 

The  terms  of  five  members  of  the 
Cotmcil  expired  on  Wednesday. 
November  14. 1990.  The  groups  or  fields 
represented  are  as  follows:  Employee 
organizations,  corporate  trust, 
investment  management,  employers 
(midtiemployer  plans),  and  the  general 
public 

Accordingly,  notice  is  hereby  given 
that  any  person  or  organization  desiring 
to  recommend  one  or  more  individuals 
for  appointment  to  the  ERISA  Advisory 
Cotmcil  on  Employee  Welfare  and 
Pension  Benefit  IHans  to  represent  any 
of  the  groups  or  fields  specified  in  the 
preceding  paragraph,  may  submit 
recommendations  to.  Attention:  William 
E.  Morrow.  Executive  Secretary,  ERISA 
Advisory  Coimdl,  Frances  Perking 
Building.  U&  Department  of  Labor,  200 
Constitutioa  Avenue,  NW..  suite  N-6677, 
Washington,  DC  20210. 
Recommiendations  must  be  delivered  or 
mailed  on  or  before  March  8, 1991. 
Recommendations  may  be  in  the  form  of 
a  letter,  resolution  or  petition,  signed  by 
the  person  making  the  recommendation 
or,  in  die  case  of  a  reconunendatian  by 
an  organization,  by  an  atithorized 
representative  of  die  organizatioiL  Each 
recommendation  should  identify  die 
candidate  by  name,  occupation  or 
position,  telephone  number  and  address. 
It  should  also  include  a  brief  description 
of  tibe  candidate's  qualifications,  die 
grotqi  or  fidd  «^f:o  he  or  she  would 
represent  for  the  purposes  of  Section  512 
of  ERISA,  die  candidstes*  pditfcal  party 


affiliation,  and  whether  the  candidate  is 
available  and  would  accept 

Signed  at  Washington,  DC  this  8th  day  of 
Febraary.  1991. 
David  GMtfa  BaO, 

Assistant  Secretary  of  Labor  for  Putskoi  and 
Welfare  Benefit  Proffoms. 
(FR  Doc  n-33U  FOed  2-11^  8:45  amJ 


Employment  and  Training 
Admhiistration 

rrA-w-25.03S] 

International  Sttoe  Machine 
Corporation  SL  Charies,  MO;  Nsgaliv* 
Determination  Regafding  AppWcaMon 
for  Reconsideration 

By  an  application  dated  January  15, 
1991,  the  company  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  December  31, 1990  and  it  will  soon  be 
pubbshed  in  the  Federal  Register. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  tmder 
the  following  drcumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previoiisly  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  If  in  the  opinion  of  the  certifying 
officer,  a  misinterpretation  of  facts  or  trf 
the  law  Justified  reoonsideratian  of  the 
decision. 

The  cnnpany's  statement  concerning 
its  shoe-machinery  production  in  New 
Hampshire  for  ^  declining  domestic 
shoe  industry  would  not  provide  a  basis 
for  certifying  the  St  Charies  woikers 
who  provided  a  service.  Also,  the 
petition  TAr-W-25,203  for  ISMC  woikers 
in  Kingston,  Pennsylvania,  is  still  imder 
a  factfinding  investigation. 

The  Department's  denial  for  the  St 
Charies  workers  (rf  the  International 
Shoe  Maditee  Corporation  (ISMC)  was 
based  on  die  fsct  diat  die  woricers  do 
not  produce  an  article  widun  die 
meuiing  odF  section  222(3)  of  the  Trade 
Act  This  was  addressed  in  the 
Department's  notice  of  negative 
determination. 

Worker  groups  providing  a  service 
like  ISMC  in  St  Charles  may  be  certified 
eligible  for  trade  adjustment  assistance 
if  dieir  layoffs  were  cause  importantly 
be  a  rediiced  demand  for  dieir  services 
from  a  protection  fodhty  of  a  parent 
firm  or  a  firm  otherwise  related  by 
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ownerdiip  or  control  whose  workers 
independently  meet  the  statutory 
criteria  for  certification.  These 
conditions  were  not  met  for  workers  of 
ISMC  in  SL  Charies. 

Conclusian 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  this  2nd  day  of 
February  1991. 

Roowt  O.  PaMomrhaiwpa. 

Director.  Office  of  Legislation  and  Actuarial 

Services. 

(FR  Doc  91-3274  Filed  2-11-91: 8:45  am] 

MLLMQ  COM  M1«-3»4i 

ITA-W-2S.017I 

Winter  Wood  Products,  Incorporated 
PhMIpe,  Wfl;  NeQatlve  Determination 
Meyaiuwig  Mppecanon  lor 


By  an  application  dated  January  28. 
1991.  the  company  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  December  21, 1990  and  published  in 
the  Federal  Regbter  on  January  8, 1991 
(56  FR  711). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circimistances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Wheelbarrow  handles  constituted  the 
major  portion  of  i»t>duction  at  Winter 
Wood  Products.  This  production  was 
integrated  into  the  production  of 
wheelbarrows  with  its  parent  company. 
In  July  1990  the  parent  company  of 
Winter  Wood  went  out  of  the 
wheelbarrow  business:  consequently, 
there  was  no  need  for  wheelbarrow 
handles.  Winter  Wood  Products  closed 
in  October,  1990. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Croup  Eligibility 
Requirements  of  the  Trade  Act  was  not 


met.  Winter  Wood's  wheelbarrow 
handles  were  produced  exclusively  for 
its  parent  company  which  did  not  import 
wheelbarrow  handles. 

The  issue  of  components 
(wheelbarrow  handles)  was  addressed 
early  in  the  administration  of  the  worker 
adjustment  assistance  program.  In 
United  Shoe  Workers  of  America,  AFL- 
CIO  V.  Bedell.  506.  F2d  (B.C.  Circ.  1974) 
the  court  held  that  imported  finished 
women's  shoes  were  not  like  or  directly 
competitive  with  shoe  components — 
shoe  counters.  Accordingly,  increased 
imports  of  wheelbarrows  cannot  be 
considered  in  determining  import  injury 
to  woricers  producing  wheelbarrow 
handles  a  component  of  wheelbarrows. 
Therefore,  in  determining  import  injury 
to  woricers  at  Winter  Wood,  the 
Department  must  consider  the  article 
produced  at  Winter  Wood — 
wheelbarrow  handles. 

Further  the  statements  that  (1)  Winter 
Wood  was  unable  to  procure  other 
business  because  of  imported  handles 
and  (2)  the  parent  company  could  have 
imported  wheelbarrow  handles  but 
chose  not  to  would  not  provide  a  basis 
for  a  worker  group  certification  for 
workers  at  Winter  Wood. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washingtoa  DC  this  5th  day  of 
February.  1991. 
Robert  O.  Deskngchaiiipa. 
Director,  Office  of  Legislation  and  Actuarial 
Services. 

[FR  Doc.  91-3275  Filed  2-ll-«l:  8:45  am] 
MUSM  cooc  Mie-3e-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANmES 

Arts  in  Education  Advleory  Panel; 


In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965. 
as  amended  (20  U.S.C.  950  (a)(4)),  notice 
is  hereby  given  that  renewal  of  the  Arts 
in  Education  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 


period  of  2  years  until  February  1, 1993. 
The  Committee's  objectives  and  scope 
of  activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman.  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  and  (b)  polices  and  programs 
of  the  National  Endowment  for  the 
Arts.  This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts. . 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdication  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated:  February  8, 1991. 
Martha  Y.  lonet, 

Acting  Director.  Office  of  Council  and  Panel 
Operations.  National  Endownment  for  the 
Arts. 
[FR  Doc.  91-3256  Filed  2-11-91: 8:45  am] 

BMIINO  CODE  7SS7-S1-M 


Challenge/ Advancement  Advisory 
Panel;  Establishment 

In  accordance  with  provisions  of  the 
Federal  Advisory  Conunittee  Act  (Pub. 
L.  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6), 
and  under  the  auUiority  of  Section 
10(a](4]  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965, 
as  amended  (20  U.S.C.  959  (a)(4)),  notice 
is  hereby  given  that  establishment  of  the 
Challenge/Advancement  Advisory 
Panel  has  been  approved  by  the 
Chairman  of  the  National  Endowment 
for  the  Arts  for  a  period  of  two  years 
until  February  1, 1993.  The  Committee's 
objectives  and  scope  of  activities 
include  the  formulation  of  expert  advice 
and  recommendations  to  the  Chairman, 
National  Endowment  for  the  Arts  and 
the  National  Council  on  the  Arts  with 
respect  to:  (a)  Applications  submitted  to 
the  National  Endowment  for  the  Arts  for 
Federal  grant  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
and  (b)  policies  and  programs  of  the 
National  Endowment  for  the  Arts.  This 
Committee  shall  report  to  the  National 
Endowment  for  the  Arts.  National 
Foundation  on  the  Arts  and  the 
Humanities. 

The  function  of  this  advisory 
committee  cannot  be  performed  by  the 
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Arts  Endowment,  an  existing  advisory 
committee  or  other  means,  such  as 
public  hearing.  Neither  the  agency  nor 
any  existing  advisory  committee 
possesses  sufficient  expertise  or  breadth 
of  representation  regarding  this  field  to 
offer  such  advice.  Other  means,  such  as 
public  hearings,  are  not  suitable  for 
obtaining  the  necessary  advice. 
Therefore,  the  establishment  and  use  of 
this  advisory  committee  is  in  the  public 
interest. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated:  February  6, 1991. 

Martha  Y.  Jones. 

Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

[FR  Doc.  91-3261  Filed  2-11-91;  8:45  am] 
BIUJNO  CODE  7S37-01-H 


Dance  Advisory  Panel;  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  Part  101-6). 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965, 
as  amended  (20  U.S.C.  959  (a)(4).  notice 
is  hereby  given  that  renewal  of  the 
Dance  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  2  years  until  February  1, 1993. 
The  Committee's  objectives  and  scope 
of  activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  and  (b)  policies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  wiU  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 


Dated:  February  8. 1991. 
Martha  Y.  Jones. 

Acting  Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doa  91-3257  Filed  2-11-91;  8:45  am] 

BILUNQ  coos  7S37-41-H 


Design  Arts  Advisory  Panel;  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6). 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965. 
as  amended  (20  U.S.C.  959  (a)(4)),  notice 
is  hereby  given  that  renewal  of  the 
design  Arts  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  2  years  until  February  1. 1993. 
The  Committee's  objectives  and  scope 
of  activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  and  (b)  policies  and  programs 
of  the  National  endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated:  February  6. 1991. 
Martha  Y.  Jones, 

Acting  Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  91-3258  Filed  2-11-91;  8:45  am] 
BIUJNO  COM  9710-01-M 


Expansion  Arts  Advisory  Panel; 
Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965. 
as  amended  (20  U.S.C.  959  (a)(4)).  notice 
is  hereby  given  that  renewal  of  the 
Expansion  Arts  Advisory  Panel  has 
been  approved  by  the  Chairman  of  the 


National  Endowment  for  the  Arts  for  a 
period  of  2  years  until  February  1, 1993. 
The  Committee's  objectives  and  scope 
of  activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  and  (b)  policies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated:  February  6. 1991. 
Martha  Y.  Jones, 

Acting  Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  91-3259  Filed  2-11-91;  8:45  am] 

BILUNO  CODE  7537-01-« 


Folk  Arts  Advisory  Panel;  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  Part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965, 
as  amended  (20  U.S.C.  959(a)(4]],  notice 
is  hereby  given  that  renewal  of  the  Folk 
Arts  Advisory  Panel  has  been  approved 
by  the  Chairman  of  the  National 
Endowment  for  the  Arts  for  a  period  of  2 
years  until  February  1, 1993.  The 
Committee's  objectives  and  scope  of 
activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman.  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grant  assistance" 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  and  (b)  policies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
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Endownant  and  with  the  Libraiy  of 
Coagrasa. 

DatML  Pabraary  Ol  MM. 
Martha  T.faMa, 

Acting  Director,  Office  of  Council  ajtd  Panel 
Opemtiom,  Notional  Endowment  for  t/ie  Arte. 
P>R  Doc.  91-9200  PUed  2-11-91;  8:48  am] 


intM^Arts  Aflvtsofy  Pwwl;  Rwwwal 

In  accordance  with  the  provisiona  of 
the  Federal  Adviaory  Committee  Act 
(Pub.  L  82-463)  and  General  Services 
Adminiatration  legolationa  issued 
ponuant  thereto  (41 CFR  part  101-6). 
and  under  the  authority  of  section 
10(a)(4)  of  dks  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965. 
as  amended  (20  U.S.C  8S9(a)(4)).  notice 
is  hereby  given  that  renewal  of  the  Inter- 
Arts  Advisory  Panel  has  been  approved 
by  the  Chairman  of  the  National 
Endowment  for  the  Arts  for  a  period  of  2 
years  until  February  1, 1993.  l^e 
Committee's  objectives  and  scope  of 
activities  include  the  formulation  of 
expert  advise  and  recommendations  to 
the  Chairman.  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  and  (b)  policies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated:  Febmary  6,  lfl9L 


Martha  Y.  )c 

Acting  Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  91-3253  Filed  2-11-91: 8:45  am] 
BHjjNQ  cooK  mr-at-M 


Utaratur*  Adviaory  Panoi;  Ranawal 

In  accordance  with  the  proviaions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  General  Services 
Administration  regulations  iaaued 
pursuant  therato  (41  CFR  part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965, 
as  amended  (20  U.S.C  96e(a)(4]).  notice 
is  hereby  given  that  renewal  of  the 


Literature  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  tA  2  yean  until  February  1, 1993. 
The  Committee's  objectives  and  scope 
of  activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  .\ppbcations 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grants 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Himianities  Act  of  1965,  as  amended, 
and  (b)  policies  and  programs  of  the 
National  Endowment  for  the  Arts.  This 
Committee  shall  report  to  the  National 
Endowment  for  the  Arts,  National 
Foundation  on  the  Arts  and  the 
Humanities, 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated  Februaiy  0, 1991. 
Martha  Y.  looaa. 

Acting  Director.  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc  91-3254  Filed  2-11-91: 8:45  am] 
SMJJNO  cose  ys«v«t-«i 


Madia  Arta  Adviaory  Panal;  Ranawal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965, 
as  amended  (20  U.S.C.  959(a)(4]),  notice 
is  hereby  given  that  renewal  of  the 
Media  Arts  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  2  years  until  February  1, 1993. 
The  Committee's  objectives  and  scope 
of  activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman.  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Himianities  Act  of  1965,  as 
amended,  and  (b)  policies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 


the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated:  February  8, 1991. 
Martha  Y.  fooes. 

Acting  Director,  Office  of  Council  and  Panel 
Gyrations,  National  Endowment  for  the  Arts. 
[FR  Doc  91-3255  Filed  2-11-91;  8:45  am] 
BtUMQ  coos  7BS7-01-H 


Muaaum  Adviaory  Panal;  Ranawal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965, 
as  amended  (20  U.S.C  959  (a)(4]),  notice 
is  hereby  given  that  renewal  of  the 
Museum  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  2  years  until  February  1, 1993. 
The  Committee's  objectives  and  scope 
of  activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  and  (b)  policies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated:  February  6, 1991. 
Martha  Y.  Jones, 

Acting  Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
(FR  Doc  91-3250  Filed  2-11-91;  8.-45  am] 

BNXMO  coot  7SS7-01-II 


Music  Adviaory  Panel;  Ranawal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  General  Services 
Administration  reg\dations  issued 
purauant  thereto  (41  CFR  part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965, 
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as  amended  (20  U.S.C.  959(a)(4)),  notice 
is  hereby  given  that  renewal  of  the 
Music  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  2  years  until  February  1, 1993. 
The  Committee's  objectives  and  scope 
of  activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  &idowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  and  (b)  policies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated:  February  8. 1991. 
Martha  Y.  Jones. 

Acting  Director.  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc  91-3251  Filed  2-11-91;  8:45  am] 
BlUJNa  COOC  7S37-ei-« 


Opera-Musical  Ttieater  Advisory  Panel; 
Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  Part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965. 
as  amended  (20  U.S.C.  959(a)(4)),  notice 
is  hereby  given  that  renewal  of  the 
Opera-Musical  Theater  Advisory  Panel 
has  been  approved  by  the  Chairman  of 
the  National  Endowment  for  the  Arts  for 
a  period  of  2  years  until  February  1, 
1993.  The  Committee's  objectives  and 
scope  of  activities  include  the 
formulation  of  expert  advice  and 
recommendations  to  the  Chairman, 
National  Endowment  for  the  Arts  and 
the  National  Council  on  the  Arts  with 
respect  to:  (a)  Applications  submitted  to 
the  National  Endowment  for  the  Arts  for 
Federal  grant  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
and  (b)  policies  and  programs  of  the    - 
National  Endowment  for  the  Arts.  This 
Committee  shall  report  to  the  National 
Endowment  for  the  Arts,  National 


Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated:  February  8, 1991. 
Martha  Y.  Janes. 

Acting  Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  91-3247  Filed  2-11-91;  8:45  am] 
SIUMS  COOC  7SS7-ei-M 


Office  for  Public  Partnership  Adviaory 
Panel;  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6). 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965, 
as  amended  (20  U.S.C.  959(a)(4)),  notice 
is  hereby  given  that  renewal  of  the 
Office  for  Public  Partnership  Advisory 
Panel  has  been  approved  by  the 
Chairman  of  the  National  Endowment 
for  the  Arts  for  a  period  of  2  years  until 
February  1, 1993.  The  Committee's 
'  objectives  and  scope  of  activities 
include  the  formulation  of  expert  advice 
and  recommendations  to  the  Chairman, 
National  Endowment  for  the  Arts  and 
the  National  Council  on  the  Arts  with 
respect  to:  (a)  Applications  submitted  to 
the  National  Endowment  for  the  Arts  for 
Federal  grant  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
and  (b)  policies  and  programs  of  the 
National  Endowment  for  the  Arts.  This 
Committee  shall  report  to  the  National 
Endowment  for  the  Arts,  National 
Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated-  Februaiy  6, 1991. 
Martha  Y.  Jones. 

Acting  Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc  91-3252  FUed  2-11-91;  8:45  am] 
SIUJNQ  coos  7SS7-0t-« 


Theater  Adviaory  Panel;  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6). 
and  under  the  audiority  of  section 
10(a)(4]  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965. 
as  amended  (20  U.S.C  959(a)(4)),  notice 
is  hereby  given  that  renewal  of  the 
Theater  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  2  years  until  February  1, 1993. 
The  Committee's  objectives  and  scope 
of  activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  &idowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  and  (b)  policies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated  February  8, 1991. 
Matdu  Y.  Jooas. 

Acting  Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc  91-3248  Filed  2-11-91;  8:45  am] 

HLUNQ  COOC  7S)7-ei-H 


visual  Arta  Adviaory  Panel;  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  General  Services 
Administration  regulations  issued 
purauant  thereto  (41  CFR  part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of  1965. 
as  amended  (20  U.S.C.  959(a)(4)),  notice 
is  hereby  given  that  renewal  of  the 
Visual  Arts  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  2  yean  until  February  1, 1993. 
The  Committee's  objectives  and  scope 
of  activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
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amended,  and  (b)  poikiet  and  prosram* 
of  the  NatioeaJ  Eadowment  tor  the  Arts. 
This  Coaunhtee  shaii  report  to  the 
National  Endowsaent  for  the  Arts, 
National  Foundatiaii  on  the  Arts  and  the 
Humanitiee. 

This  charter  will  be  filed  with  the 
standing  Committeee  of  the  Senate  and 
the  Hooae  of  Representatives  having 
legislative  jurisdictiaa  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated  PSbrvary  1^  MM. 
MaKkaY.IsMs. 

Acting  Dinctui,  Offict  of  Council  and  PamI 
Opmtiatm.  National  Bndowmmt  for  the  Art$. 
[PR  Doc  ei-S2«  PUed  l-11-«l;  8:48  un] 


Thursday.  February  28  at  nine  o'clock 
in  the  morning  has  been  designated  by 
the  President's  Committee  on  the  Arts 
and  the  Humanities  for  Meeting  XXII. 
This  meeting  has  been  scheduled  in  the 
Council  Room  (M-09).  Nancy  Hanks 
Canter,  1100  Pennsylvania  Avenue, 
NW.,  in  Washinston.  DC  This  is  a 
regularly  schedmed  meeting. 

The  Committee,  charged  with 
exploring  ways  to  increase  private 
support  for  the  arts  and  the  humanities, 
has  generated  privatetunds  which 
augment  their  operational  costs  and 
support  pro)ects  and  programs  which 
have  been  initiated  by  the  President's 
Committee. 

Please  call  202-682-5400  or  212-612- 
5957  if  you  expect  to  attend,  as  space  is 
limited. 


Martha  Y. 

Acting  Director,  Council  and  Panel 

Opera tiona.  National  Endowment  for  the  Arts. 

[FR  Doc  91-3246  Filed  2-11-91: 8:45  am] 


NATIONAL  SCIENCE  FOUNDATION 
Permit  ImMd;  Itary  A  Otoon 

AOtNCV:  National  Science  Foundation. 
ACnoM:  Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  oi  1978, 
Public  Law  95-541. 

summary:  The  NaUonal  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  107a  This 
is  the  required  notice  of  permits  issued. 

POM  nMTMUl  INPOIWm>TIOII  CONTACT: 

Charles  E.  Myers,  Permit  Office. 
Division  of  Polar  Programs.  National 
Science  Foundation.  Washington,  DC 
20550. 


On 

November  8, 1990,  the  National  Science 
Foundation  published  a  notice  in  the 
Fedeaal  Regislar  of  permit  applications 
received.  A  permit  was  issued  to  the 
following  individual  on  February  8, 1901: 
Mary  A.  Olson. 
Oiarlss  B.  Myers, 

Permit  Office,  Division  irf Polar  Programs. 
[FR  Doc  91-3320  Filed  2-11-01;  8:45  am] 


NUCLEAR  REQULATORY 
COMyiSSION 

CotracttoN  Notlos 

On  January  23, 1991.  the  Federal 
Registar  pubUshed  the  Bi-weekly  Notice 
of  Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hasards  Consideration.  On 
pages  2547  and  2564  the  date  February  8. 
1991,  appeared.  The  correct  date  is 
February  22. 1901. 

Dated  at  Rockvtile,  Maryland,  this  31st  day 
of  lairaary.  1091. 

For  the  Nuclear  Regulatory  CominiMion. 

LB-Manh. 

Director,  Project  Directorate  IU-1,  Division  of 
Reactor  Projects— tn/rV/V,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc  91-3334  Filed  2-11-91:  8:45  amj 
BNJJNa  0001  Tses-si-M 


[Docket  Noa.  RM98  and  50-499] 

Houston  UQhtlnfl  A  Powsr  Co.f  City 
PubHc  SscyIcs  Bosrd  of  8sn  AntoniOi 
Csntrsi  Powsr  snd  Light  Co.,  City  of 
Austin,  TX;  South  Tsxas  Projset,  Units 
1  sno  2,  Wlthdrswsl  of  Amsndmsnts  to 
Faculty  Opsrstlng  Uesnsss 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Houston  IJghHng 
^  Power  Company  (the  Ucensee)  to 
withdraw  four  of  the  requested  changes 
to  the  Technical  Specifications  that 
were  included  in  the  February  1. 1990, 
application  for  proposed  amendments  to 
Facility  Operating  Licenses  NPF-7e  and 
NPF-80  for  the  South  Texas  Project 
Units  1  and  2,  located  in  Matagorda 
County,  Texas. 

The  February  1, 1990.  application  for 
amendments  requested  22  changes  to 
the  Technical  Specifications  (TSs)  based 
on  a  probabilistic  risk  analysis.  The  four 
withdrawn  requests  concern  the 
auxiliary  feedwater  system  (TS  section 
3/4.7.1.2).  essential  cooling  water  (TS 
section  3.7.4).  diesel  generators  (TS 
section  3/4.&1.1),  and  DC  electrical 
sources  (TS  section  3.8.2). 


The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendments  to  Facility 
Operating  Licenses  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportimity  for 
Heering  published  in  ttie  Federal 
Register  on  March  21, 1990  (55  FR 
10535).  However,  by  letter  dated 
November  27, 1090,  the  licensee 
withdraw  &e  aforementioned  four 
changes. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dateid  February  1, 1990, 
and  the  licensee's  letter  dated 
November  27, 1990,  whidi  withdrew  four 
requested  changes.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC;  and  the  Wharton 
County  Junior  College,  I-M.  Hodges 
Learning  Center,  911  Boling  Highway, 
Wharton.  Texas  77488. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  February  1991. 

For  the  Nuclear  Regulatory  Commission. 
Gaorse  F.  Dick.  )r., 

Project  Manager,  Project  Director  rV-2, 
Director  of  Reactor  Projects  UI/IV/V.  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc  91-3335  Filed  2-11-91:  8:45  am] 
BNjUNO  coot  7SI»-01-«I 


Virginia  Elsctrte  snd  Power  Co.; 
Considsratlon  of  Issuancs  of 
Amandmsnts  to  Facility  Opsrstlng 
Uesnsss  and  Opportunity  for  Hssring 

[Docket  Noe.  80-280  and  50-281] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-32 
and  DPR-37.  issued  to  Virginia  Electric 
and  Power  Company  (the  licensee),  for 
operation  of  the  Surry  Power  Station. 
Units  1  and  2  located  in  Surry  County, 
Virginia. 

The  amendments  would  revise  the 
Surry  Units  1  and  2  Technical 
Specifications  (TS)  by  requiring  that 
Type  A,  B,  and  C  testing  be  performed  at 
45  psig  (containment  design  pressure) 
rather  than  the  currently  specified 
minimum  value  of  39.2  psig.  This  change 
is  necessary  to  eiuure  that  the 
contaiiunent  is  tested  at  a  pressure 
equal  to  or  greater  than  the  calculated 
peak  accident  pressure.  The  proposed 
amendments  would  also  change  the 
pressure  at  which  the  escape  hatch 
would  be  tested  72  hours  after  use  from 
a  minimum  pressure  of  39.2  psig  to  10 
psig.  since  the  test  objective  is  to  verify 
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leak  ti^tness  of  the  hatck  seal  and  not 
the  stnetural  integrity  of  the  hatch.  The 
reqidred  e-month  sarveiilaaca  test  of  dw 
escape  hatch  will  continoe  to  be 
performed  at  containment  design 
pressure  (45  psig).  Finally,  the  Baaea 
section  of  the  TS  would  also  be  updated 
to  reflect  the  new  test  pressures,  and  a 
tj^pographical  error  in  Bases  section  3.8 
regarding  the  operational  range  of  the 
service  water  temperature  would  be 
corrected. 

Prior  to  issuance  of  the  proposed 
license  amendments,  die  Coimnission 
will  have  made  findiiogs  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  Mardi  15, 1991.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  anid  who 
wishes  to  participate  as  a  party  hi  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  widi  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  lYoceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  C(»nmiasion's 
Public  Document  Room,  tiie  Gelmui 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  Local 
Public  Document  Room  located  at  the 
Swem  Library.  College  of  William  and 
Mary.  Williamsburg,  Virginia  23185.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2714.  a 
petition  for  leave  to  intervene  shall  set 
forth  wdth  particularity  die  hiterest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  He  petition 
should  specifically  explain  the  reasons 
why  intervention  shotdd  be  permitted 
widi  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  finandal  or  other  interest  in 
die  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 


entered  in  the  pfoeeedii«  on  the 
petitkmer's  interesL  The  petitkai  shoold 
also  identify  die  qtecific  aspect(s)  of  die 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  mtervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  adio  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  die 
Board  vp  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  coofarence  scheduled 
in  the  proceeding,  but  such  an  amended 
petiticm  must  satisfy  the  specifidfy 
requirranents  described  above. 

Not  later  dian  fifteoi  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  mtut  include  a  list  of 
the  contentions  vriiich  are  sou^t  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  die  contention  and  a  concise 
statement  of  die  alleged  facts  or  expert 
opinion  wUch  support  the  contention 
and  on  which  the  petitioner  Intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  whidi  die 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
most  provide  suffident  infnmation  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entide  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subjed  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
partidpate  fully  in  the  conduct  of  the 
hearing,  induding  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nudear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC 
20655,  by  the  above  date.  V^ere 
petitions  are  filed  during  the  last  ten  (10) 


daya  ol  the  aotke  period,  it  is  requested 
that  die  petitioner  prooptfy  so  inform 
the  Commission  by  a  toll-free  telephooe 
call  to  WesteiB  Uaien  at  i-{mO)  325- 
aOOO  (fai  Missouri  HSOO)  342-670^  The 
Western  Union  op«nU»  should  be  givoi 
Datagram  Identification  Numba  3737 
and  ^  following  message  addressed  to 
Herbert  N.  Beiiiow:  Petitioner's  name 
and  telephone  nnmben  date  petition 
was  mailed:  plant  name:  and  puUicatioo 
date  and  page  number  ol  this  Federal 
Register  notice  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  te 
General  CoimseL  U.S.  Nuclear 
Regulatory  Commisdoo.  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  shodd  be  granted  based  upon  a 
balancing  of  die  factors  specified  in  10 
CFR  2.7M(aKl)(iHv)  and  2.714(d). 

If  a  request  far  a  buBaring  is  received, 
the  Commission's  staff  may  issue  the 
amendments  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  heariiq  if  it 
publishes  a  furdier  notice  for  public 
coiament  of  its  proposed  finding  of  no 
significant  hazwds  condderatioo  in 
accordanca  with  10  CFR  50l91  and  5a02. 

For  further  details  with  respect  to  this 
action,  see  die  application  for 
aaumdments  dated  November  14, 1990. 
which  is  avadable  for  public  in^iectian 
at  the  Commission's  Public  Document 
Room,  the  Gefanan  Building.  2120  L 
Street  NW.,  WasUngton.  DC  20555,  and 
at  the  Local  PuUic  Document  Room. 
Swem  Library,  College  of  William  and 
Mary,  Williamsburg.  Virginia  23185. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  February  1991. 

For  the  Nudear  Regulatory  Commission. 
Heibait  N.  Bancow, 

Director  Project  Directorate  11-2,  Division  of 
Reactor  Projects— I/n,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc  91-3336  Filed  2-11-91;  6:45  am] 
aajJNB  coot  7SM>-ei-H 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Gsnsrallzsd  Systsm  of  Prsfsrsnces 
(QSP):  Supptomsntsry  Informstion  on 
Imports  During  First  10  llonths  of  1990 
snd  Invltstlon  of  Comments 


This  notice  provides 
information  supplementing  that 
contained  in  a  recent  Federal  Registw 
notice  (56  FR  3509)  regarding  GSP 
import  statistics.  Interested  parties  are 
invited  to  submit  written  comments  on 
the  additional  information  being 
provided  below,  in  eccordance  with 
procedures  described  in  the  prior  notice. 
These  comments  must  be  submitted  to 
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the  Office  of  the  United  States  Trade 
Repreeentative,  in  twelve  copiee,  by  S 
pjn.  March  6, 1901. 
POR  nnvniBi  mtonmation  contact: 
GSP  Subcommittee.  Office  of  the  United 
States  Trade  Representative,  600 17th 
Street  NW..  room  414.  Washington.  DC 
20506.  The  telephone  number  is  (202) 

395-607L^        

tU^PLUMNTARV  IWWWIiaTIOH.  As 
described  in  a  prior  Federal  Register  (56 
FR  350S).  the  GSP  program's  competitive 
need  liinits.  as  defined  in  the  GSP 
statute,  require  annual  modification  to 
the  list  of  products  and  beneficiaries 
eligible  for  GSP  duty-free  treatment.  Due 
to  changes  in  the  list  of  GSP  beneficiary 
developing  countries  proclaimed  by  the 
President  on  February  4. 1991 
(Proclamations  6244  and  6245;  56  FR 
4707  and  4921)  the  preliminary  Ust  of 
products  which  may  have  their  GSP 
status  modified  is  being  expanded  to 
include  the  products  and  beneficiary 
listed  below. 

It  should  be  emphasized  that  the 
statistics  set  forth  below  cover  only  the 
first  10  months  of  1990  and  are  being 
provided  for  information  purposes  only. 
Decisions  regarding  GSP  status  will  be 
made  based  on  full  year  1990  data. 
Partial  year  data  is  being  published  now 
to  provide  the  maximum  possible 
advance  indication  of  adjustments  that 
may  be  made  to  meet  the  requirements 
of  section  504(c)  of  the  Trade  Act  and  to 
afford  the  opportunity  for  comment  on 
potential  discretionary  decisions. 

List  I  shows  a  specific  GSP-eligible 
article  for  a  recently  redesignated 


beneficary  which  has  already  exceeded 
estimated  competitive  need  limitations 
(i.e.  the  beneficiary  siipplied  over 
$93,104,970  during  January-October 
1990). 

List  n  shows  those  products  for  which 
a  beneficiary  is  approaching  the 
competitive  need  limitations  (i.e.  a 
beneficiary  accounted  for  over  47 
percent  of  the  value  of  total  U.S.  imports 
and/or  over  $70  million  during  January- 
October  1990). 

List  in  shows  a  beneficiary  which, 
despite  accounting  for  more  than  50 
percent  of  the  value  of  total  U.S.  imports 
of  an  article,  may  be  eligible  to  receive 
GSP  benefits  through  the  de  minimia 
waiver  pursuant  to  the  President's 
discretionary  authority  (i.e.  where  a 
beneficiary  accounted  for  more  than  the 
applicable  percentage  limit  and  the 
value  of  total  U.S.  imports  of  the  item 
was  less  than  $ia934.136  during 
January-October  1990). 

List  rv  shows  a  beneficiary  which  is 
currently  ineligible  for  GSP  duty-free 
treatment  but  which  may  be  eligible  for 
redesignation  to  GSP  status  pursuant  to 
the  President's  discretionary  authority 
(i.e.  a  beneficiary  accounted  for  less 
than  50  percent  of  the  value  of  U.S. 
imports  and  the  value  of  total  U.S. 
imports  was  less  than  the  applicable 
dollar  limit  during  January-October 
1990). 

All  written  comments  with  regard  to 
these  decisions  should  be  addressed  to: 
GSP  Subcommittee.  Office  of  the  U.S. 
Trade  Representatives.  600 17th  Street 
NW..  room  414.  Washington.  DC  20506. 


All  submissions  should  conform  to  the 
information  requirements  of  15  CFR 
2007.  particularly  SS  2007.a  2007.1(a)(1), 
2007.1(a)(2)  and  2007.1(a)(3). 
Furthermore,  each  party  providing 
comments  should  indicate  on  the  first 
page  of  the  submission  its  name.  HTS 
subheading(s),  beneficiary  country  or 
territory  of  interest  and  the  type  of 
action  (e.g.  the  use  of  the  President's  de 
minimis  waiver  authority,  etc  *  *  *  )  in 
which  the  party  is  interested 
These  statements  must  be 
accompanied  by  twelve  copies,  in 
English,  of  all  comments  and  must  be 
received  by  the  Chairman  of  the  GSP 
Subconunittee  of  the  Trade  Policy  Staff 
Committee  no  later  than  5  p.m., 
Wednesay,  March  6.  Until  further  notice, 
no  packages  will  be  accepted  for 
delivery  at  the  USTR  building.  All  such 
packages  should  be  delivered  to  the 
New  Executive  Office  Building.  725 17th 
Street  NW..  room  G-1.  Comments 
received  after  the  deadline  will  not  be 
accepted.  If  the  comments  contain 
business  confidential  information, 
twelve  copies  of  a  nonconfidential 
version  of  the  comments  along  with 
twelve  copies  of  the  confidential  version 
must  be  submitted  Further  Instructions 
on  procedures  for  submitting 
confidential  information  and  reviewing 
submitted  comments  are  provided  in  the 
prior  notice  (56  FR  3500). 
DavUA.W«iiS, 
Chaiiman,  Trade  Policy  Staff  Committee. 
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GSP  IMPORTS  DURING  THE  FIRST  10  MONTHS  OF  1990 
SUPPLEMENTAL  LIST 

LIST  I  :  COUNTRIES  GRADUATED  OR  EXCEEDING  COMPETITIVE  NEED  LIMITS 
1990  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


FLAGS   HTSUS         PARTNER 
*     7403.11.00  Chile 


IMPORTS   SHARE 
94,763,892   18.0% 


FLAGS 
*  D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 


LIST  II  :  COUNTRIES  APPROACHING  CWfPETITIVE  NEED  LIMITS 
1990  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 

HTSUS         PARTNER  IMPORTS  SHARE 

0708.20.10  Chile 63,392  55.4% 

0709.20.10  Chile 1,482,166  66.1% 

0713.33.10  Chile 794,237  78.4% 

0713.39.10  Chile 323.206  78.1% 

0713.39.20  Chile 2,315,321  60.3% 

0811.20.00  Chile 1,646,963  48.0% 

1604.15.00  Chile 4,768,324  72.3% 

2007.99.48  Chile 114,049  49.8% 

2208.20.10  Chile 17,917  68.3% 

2825.70.00  Chile 1,773,822  60.5% 

2836.91.00  Chile 6,577,163  99.2% 

7403.19.00  Chile 30,613,701  88.4% 

8112.91.50  Chile 4,039,350  68.2% 


LIST  III  :  POSSIBLE  de  MINIMIS  ITEMS 
1990  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


FLAGS 
*  D 

HTSUS 
0708.20.10 
0709.20.10 
0713.33.10 
0713.39.10 
0713.39.20 
0811.20.00 
1604.15.00 
2007.99.48 
2208.20.10 
2825.70.00 
2836.91.00 
8112.91.50 

PARTNER 
Chile 

*  D 

Chile 

*  D 

Chile 

*  D 

Chile 

*  D 

Chile 

*  D 

Chile 

*  D 

Chile 

*   D 

Chile 

*  D 

Chile 

*  D 

Chile 

*   n 

Chile 

*  D 

Chile 

iXPOKSS 

63,392 

1.482,166 

794,237 

323,206 
2,315,321 
1,646,963 
4,768,324 

114,049 

17,917 

1,773,822 

6,577,163 

4.039,350 


SHARE 
55.4% 

66.1% 

78.4% 
78.1% 
60.3% 
48.0% 
72.3% 
49.8% 
68.3% 
60.5% 
99.2% 
68.2% 


LIST  IV  :  POSSIBLE  REDESIGNATION  ITEMS 
1990  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBEP 


FLAGS 

* 

HTSUS         PARTNER 
1005.90.20  Chile 

* 

7402.00.00  Chile 

* 

7403.12.00  Chile 

* 

7403.13.00  Chile 

* 

7403.21.00  Chile ., 

* 

7403.22.00  Chile 

* 

7403.23.00  Chile 

*  ' 

7403.29.00  Chile 

IMPORTS 

SHARE 

430,553 

23.9% 

27,752,397 

24.6% 

0 

0.0% 

1,867.649 

22.6% 

0 

0.0% 

0 

0.0% 

4.160 

0.3% 

69,596 

7.1% 

FLAGS r  G  -  Graduated  by  Petition   *  -  Excluded  full  year  1990 

1  -  Excluded  Jannary-June  1990   2  -  Excluded  July-December  1990 
R  -  Reduced  Coapetitive  Need  Limits  Apply   D  -  Imports  currently 
below  de  minimis  limit   X  -  Waiver  of  Reduced  Limit  Granted 


(FR  Do&  8>-SiS7  FQwl  a-ivoi:  S^IS  «»( 


I 


57U 


,1,   ^■,   »_,»» 


FadMd  Rifiatav  /  Vol  58.  Na  M  /  Tutday.  Febru«y  12.  1991  /  NotiCM 


SECURITIES  AND  EXCHANGE 


S^^flSVSVi  rSS  No*  8R*v0OC* 


HMMMNOl 


S9lf*Rc9uMo^  OrQMiintlOfWi  FMny 
■na  HiNiwaHiv  cnwiiwnOT*  or 
PropOMd  Ruto  Chang*  by  Chicago 
Board  OfMlona  Exehanga,  Inc.  Ralating 

to  TranaacMon  Faaa  tar  Equity 

^ — --jmj  —  ^ —  -*  -  -  ^  - 
aocurniaa  nooucia 

Pursuant  to  Section  19(b)(1)  of  the 
Securitiet  Exchange  Act  of  1934  ("Act"). 
15  U^C  78s(b)(l),  notice  it  hereby 
given  that  on  January  17. 1991.  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  L  II  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Ragulatocy  Oiganization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  has  established  transaction 
fees  for  customer,  maii(et-maker  and 
member  firm  proprietary  trading  of 
stocks,  bonds,  rights,  warrants  and 
equity  hybrid  products  (coUectively. 
"equity  securities  products")  as 
follows: ' 


Pwthva 
(bond) 
iranMc- 
tionlM 

Perthar* 

(bond) 
value  <•• 

C^rtofftf 

S003 

.001 
.0005 

$0001 

h^^0&^*^»  Clam. 

MartMt-maMr 

none 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  OrganizaUon'a 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose 

The  Exchange  is  establishing 
transaction  fees  for  customer,  market- 
maker  and  member  firm  proprietary 
accounts  in  equity  securities  products. 
The  fees  shall  apply  to  all  transactions 
effected  after  trading  in  each  product 
begins. 

In  addition,  the  CBOE  wishes  to 
clarify  that  the  transaction  fees  to  be 
imposed  on  the  trading  of  stocks, 
warrants  and  rights  which  were  set  forth 
in  File  No.  SR-CBOE-90-34  apply  to 
customer  transactions  only.* 

Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  section  6(b)(4)  of  the  Act 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  CBOE  members 
and  other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  not 
ncessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  were  neither  soUcited  nor 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due.  fee  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


*  The  fea  will  b*  equal  to  the  number  of  fharee 
nine*  the  per  liiare  fbood]  IranMCtion  fee  plua  the 
tranaactioa  value  timaa  the  per  share  (bond)  vatua 
lac 


*  See  Securitiet  Exchange  Act  Releate  No.  28725 
(December  28, 1900).  56  FR  S39  (Notice  of  Piling  and 
Immediate  Effectivenia  of  File  Na  SR-CBOE-ao- 
34). 


Persons  making  written  submissions 
should  file  sbc  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  fifed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  ^m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  AIL 
submissions  should  refe:  to  File  No.  SR- 
CBOE-gi-02  and  should  be  submitted 
by  March  5, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  February  5. 1991. 
Moigarat  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  91-3310  Filed  2-11-91;  8:45  am] 
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[Release  No.  34-28S55;  FHe  Na  SR-MCC- 
91-011  I 

Self-Regulatory  Organization^ 
Midwest  Claaring  Corp,;  Filing  and 
Order  Granting  Accaleratad  Approval 
of  Proposed  Rule  Change  Relating  to 
Liability  Notica  Procedures  for  Book- 
Entry  Deilveral>le  Instruments  With  an 
Exercise  Privilege 

February  5, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  January  14, 1991,  the 
Midwest  Clearing  Corporation  ("MCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
MCC-91-01)  as  described  in  Items  I,  II, 
and  III  below,  which  items  have  been 
prepared  by  MCC.  The  proposed  rule 
change  relates  to  liability  notice 
procedures  for  book-entry  deUverable 
instruments  with  an  exercise  privilege. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons.  The  Commission  also  is 
granting  approval,  on  an  accelerated 
basis,  for  the  reasons  discussed  below. 
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L  Self-Regulatoiy  OigaaicalieB^ 
Statement  of  the  Terms  of  SubetaMS  of 
the  Proposed  Rule  Change 

MCC  filed  the  proposed  rule  change  to 
amend  its  procedures  to  establish  a 
liability  notice  prooedore  for  book-«itry 
deliverable  tnstmments  with  an  exsrdae 
privilege. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Puipoee  of,  and 
Statutory  Basis  for,  &  nopoaed  Rule 
Change 

In  its  filing  with  the  Cmnmiition. 
MCC  indoded  itatements  canceming 
the  puipoee  of  and  baaia  for  Ute 
proposed  role  change  and  discussed  any 
comments  it  recetveid  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  Item  IV  below.  MCC 
has  prepared  stmunariea.  set  forth  in 
sections  (A).  (B).  and(C)  bekrw.  of  the 
most  significant  aspects  of  tudi 
statements.  ^ 

A.  Self-Regulatory  Organization's' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

MCC  filed  die  proposed  rale  change  to 
establish  a  liability  notice  prooedore  for 
book-entry  deliverable  instnunenta  with 
an  exerdae  privilege,  such  as  the 
Financial  llinei  Stodc  Exdiange  Index 
Watranta  ("FT-SB 100  faidex*')  trading 
on  the  Midwest  Stock  F.»r.h«ry»-  Under 
the  proposed  rule  change,  a  participant 
with  a  long  index  warrant  position  nAo 
fails  to  receive  the  warrant  and  is 
unable  to  exerdae  will  be  able  to  hold  a 
partidpant  with  a  short  position  *  or 
short  settling  trade  position  '  liable  for 
the  vcdue  of  the  exerdse. 

Under  the  proposed  nde  chimge, 
particqiants  who  have  sold  book-entry 
deliverable  index  warrants  and  similar 
securities  would  be  advised  of  ttieir 
potential  liability  based  on  dteir  short 
podtiona  on  the  MCC  Net  Position 
Report  starting  on  T-i-1.  This  report 
would  put  partidpants  with  abort 
positions  on  notice  that  diey  may  be 
held  liable  for  damages  by  a  partidpant 
with  a  long  podtion  who  is  prevented 
from  exerdaing  because  of  failurs  to 
receive  the  warrant  or  sinnlar  aecoiity. 
Thus,  any  partidpant  with  a  short 
position  on  this  report  would  be  on 
notice  that  it  may  be  liable  for  dantagea 
if  it  fails  to  deliver  securities  en  T-f-S 


and  MCC  allocates  an  exerdse  liability 
notice  to  that  pertie^wnt  ttereefter. 

Under  the  proposal  partidpants  with 
long  positions  or  long  setding  trade 
podtions  *  who  want  to  exerdsa  must 
file  a  Notice  of  Intention  to  Exerdse 
("Notice^  with  MCC  specifying  the 
number  of  securities  they  want  to 
exerdse  ("Exerdse  Position").  The  day 
the  Notice  is  filed  is  referred  to  aa  "N."  « 
If  a  partidpant's  exercise  podtion 
remains  unfilled  after  the  allocation  on 
N,  MCC  win  remove  the  long  position 
from  the  CNS  system  before  N-t-1.  and 
will  match  it  with  a  corrsqionding  short 
position  based  on  a  random  aUocatian 
method. 

On  the  morning  of  N-i-1.  based  on  tibe 
results  of  matching  long  podtions  to 
corresponding  short  positions,  MCC  will 
issue  receive  and  deliver  instructions 
naming  a  failing  to  receive  and  a  failing 
to  deUver  participant.  This  ticket  will 
allow  a  partidpant  who  failed  to  receive 
securities  to  claim  damages  frt)m  the 
partic^;>ant  who  failed  to  deliver  the 
security.  Those  damages  would  be  for 
losses  that  result  from  the  receiving 
participant's  inability  to  exerdse  the 
security  on  N.*  If  exerdses  of  die 
securities  are  suspended  according  to 
the  terms  of  the  proipectns,  the 
partidpant  who  foiled  to  deliver  would 
continue  to  be  liable  for  damages,  but 
the  amount  of  damages  would  be 
established  once  the  suspension  was 
lifted,  or  the  liability  could  be  satisfied 
by  delivery  of  the  warrants  before 
exerdses  resume. 

B.  Self-Reguhtory  Organization's 
Statement  on  Borden  on  Competition 

MCC  does  not  believe  that  any  burden 
will  be  placed  <m  conqwtition  as  a  result 
of  the  pmpoeed  rule  change. 


iSaaWMOCar 


'  A  ihori  poalSeM  i 
obUgatail 
partidpaati 

■  A  ihoai  aattltag  tnda  poaitiaa  is«  paitidpaBtra 
obUgatfoa  to  dafivar  aacvitlaa  toUOC  aaaiaat 
payment  bjr  MCG  that  dkjr. 


•  A  laag  astHtag  tnda  poaMcw  is  a  MBbat'a  i(^ 
to  cecaiva  lacuiitiea  from  MCC  againit  paynenl 
that  day  as  recorded  in  MCCt  CNS  syatem. 

«  MCC  wS  Bolt^  partdpaato  of  tiie  ipadfic  date, 
thraagb  an  "AAalniattattaa  ■talMo.'' for 
■ttbmiaskm  of  Noticaa  aftv  aa— Itatlce  with  teadv 
agenta. 

*  If  a  partiaipat  fflaa  a  BMiaa  wilk  MCC  OB 
exerciM  data.  T-f  I  or1b«aaAv.  Iha  faUag  ta 
deUver  partic^Ht  wii  ba  laUi  te  tte  aaali 
amount  the  MambarwauM  haw  lacrtvadtftha 
participant  was  able  to  exardaa  tha  warrant  on  tha 
axetdae  date,  which  i«  the  difference  liatwaen  the 
•trike  price  of  the  index  wairanL  aatabiiahad  at  iha 
time  thai 
ofl 
thai 
caaht 

iia 

eeUbUihad  haasd  an  te  dna  a£  Iha  atoek  aiaflnt 
in  uMt  patthjalai  wuutm  aa  Iha  wyitiDuwIm  tha 
axardaadala. 


C  Self^tegahtory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rale  Change  Retseired  from 
Meaibers,  Participants  or  Others 

The  Executive  CoBunittae  of  the 
Reorganisatioa  Dividott  of  tbe  SIA  and 
SIA  Sab-CommittBe  oa  Index  Waxrsnti 
endorse  tin  prapoeaL  MCC  will  notify 
the  CommissioB  of  any  wnttea 
commests  reodved. 

m.  Date  of  EEGsctiveness  of  the 
Proposed  Ride  Change  and  Timing  foe 
CommisaioD  Action 

.  MCC  requested  the  Commission  to 
find  good  cause  f(v  approving  the 
proposed  rule  change  on  an  accelerated 
basis.  For  the  reasons  discussed  briow, 
the  Commission  finds  that  "good  cause" 
exists  under  section  19(b)(2)  of  die  Act 
for  approving  the  proposal  prior  to  the 
thirtieth  day  after  pubtication  of  notice 
in  the  Federal  Regtoter. 

The  Commisdon  believes  that  MCCs 
proposed  rule  change  is  consist«it  with 
section  17A  of  the  Ad  and,  specifically, 
widi  sections  17A(b)(3}  (A)  and  (F).* 
Sections  17A(bK3)  (A)  and  (F)  of  the  Act 
require  a  clearing  agency  be  organized 
and  its  rules  be  designed  to  promote  the 
prompt  and  accurate  dearance  and 
setdement  of  securities  transactions  and 
to  assure  the  aafeguardiog  of  securities 
and  fiinds  v^iich  are  in  its  custody  or 
control  or  for  which  it  is  responsible. 

The  propoeed  rule  change  will  enable 
participants  wdio  are  unabie  to  exerdae 
a  long  index  wamnt  position  because 
of  another  partidpant's  failure  to  deliver 
securities,  to  hold  the  other  participant 
liable  for  die  value  of  the  exerdse. 
Unldca  other  inatrumenta  for  vdnch  MOC 
has  liability  notice  procedures  [e^ 
convertible  securities  or  aecutties 
subjed  to  a  tender  or  exchange  offer  at 
a  time  certain).  American  style  index 
warrants  can  be  exerdsed  at  any  time 
until  their  expiration  and  die  exercising 
holder  can  otilain  value  before  the 
expiration  date.'  Under  MCCs  current 
rules,  a  participant  with  a  kmg  index 
warrant  podtion  who  fails  to  receive  the 
warrant  and  is  unsble  to  exerdse  tbe 
warrant  cannot  hold  anyone  liable  for 
the  vahie  of  the  exerdse  because  MCCs 
existhig  liability  notice  procedures  hinge 
on  the  e^qpiration  of,  not  the  exerdse  oi 
a  warrant  Thus,  die  proposal  would 
adapt  MCCs  rales  to  new  sectuities  for 


•  IS  D.8.C  78«-t(bN3)  (A)  and  (F). 

'  Tna  asMfdaa  pvovtatona  rar  moaf  index  watrairia 
alao  raqnire  delivery  of  the  watranta  to  tbe  warrant 
agant  on  dia  day  of  axarciaa.  In  many  axchanga  at 
taodar  offan  fcr  whidk  MCCa  ttafaflity  BQlice  rulea 
wata  wi^nally «'— igr*^  it  la  poaaible  to  accept  the 
offer  and  dtBrar  the  eacuimaa  to  tha  tender  agent 
after  the  offer  expiree. 


5718 


Federal  Rqgbter  /  Vol  56.  No.  29  /  Tuesday.  February  12.  1991  /  Notices 


which  MCC  provides  clearance  and 
Mttlement  functions. 

The  Commission  believes  the 
proposed  rule  change  is  well  designed  to 
protect  the  interests  of  both  parties  to  a 
trade  in  these  securities.  A  participant 
with  a  long  position  in  a  security  with 
an  exerdse  privilege  will  be  protected 
against  the  risk  that  a  customer  will 
exercise  the  warrant  on  settlement  date 
before  the  participant  has  received  the 
warrant  from  MCX^  (or  another  MCC 
participant)  to  enable  that  exercise. 
Similarly,  participants  with  short 
positions  in  these  securities  should 
benefit  from  the  proposal  because  MCC 
will  remind  them,  through  reports  on 
T-t-4.  that  they  face  potential  liability 
for  exercises  it  they  fail  to  deliver 
securities  on  T-f  5. 

MCC  has  requested  that  this  proposal 
be  approved  on  an  accelerated  basis 
because  a  number  of  index  warrants  are 
already  approved  for  trading  on  national 
securities  exchanges,  including  the 
Midwest  Stock  Exchange  and  the 
Chicago  Board  Options  Exchange. 
Without  a  mechanism  to  provide  for 
damages  when  a  receiving  participant  is 
unable  to  exercise  a  warrant  because  of 
a  delivering  participant's  failure  to 
deliver  the  securities,  the  receiving 
participant  and  its  customers  could 
sustain  a  loss.  The  Commission  recently 
published  notice  of  an  identical  proposal 
from  the  National  Securities  Clearing 
Corporation  ("NSCC").  That  notice 
appeared  in  Uie  Federal  Register  on 
January  10, 1991.*  No  comments  were 
received  regarding  NSCCs  proposal  and 
the  Commission  approved  the  proposal 
on  February  1, 1991.*  Thus,  the 
Commission  believes  "good  cause" 
exists  under  section  19(b)(2)  of  the  Act 
for  approving  MCC's  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  notice. 

IV.  SdidtatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  writh  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  %vith  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 


may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  «srill  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MCC.  All 
submissions  should  refer  to  File  No.  SR- 
MCC-91-01  and  should  be  submitted  by 
March  5. 1991. 

//  is  therefore  ordered  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-MCC-01-01)  be,  and 
hereby  is,  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 
Maisarat  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc.  91-3303  Filed  2-11-01: 8:45  am] 
iHJJNO  COOC  SOIfi-OI-M 


(Reiaeae  Na  34-28857;  FNe  Na  SR-NASD- 
90-2t,Amdt11 

SeW-Regutetory  OrgenlieMone; 
Amendment  to  Propoeed  Rule  Ctiange 
by  National  Aeeodation  of  SecurtUee 
Dealers,  Inc,  Relating  To  Uae  and 
Dledoeure  of  Member  Namee 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C  78s(b)(l),  notice  is  hereby 
given  that  on  January  28, 1991.  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or 
"Association"),  filed  with  the  Securities 
and  Exchange  Coounission  ("SEC"  or 
"Conunission")  Amendment  No.  1  to  the 
proposed  rule  change  as  described  in 
Items  I,  n.  and  in  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  amended 
proposed  rule  change  fix>m  interested 
persons. 

L  Self-Regulatwy  Organisation's 
Statemmt  of  tlie  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Below  is  the  text  of  the  proposed 
amendment  The  proposed  new 
language  is  italicized:  proposed 
deletions  to  SR-^ASD-90-2S  are 
bracketed.' 


*  Sm  SwnirlUM  Exchange  Act  ReleaM  No.  2S730 
Oaauwy  t  tSSl).  M  PR  1037. 

*Sm  SecoritlM  B»ch«nf  Act  Raleaie  Na  28S45 
(Fatmiwy  t.  ISM). 


'  The  ptopotd  rule  change  was  originally 
pubiiahed  at  S5  FR  21901  May  Sa  1S80.  The  original 
publicabon  did  not  Include  oertain  ooafonnins 
chansee  to  Article  OL  Section  3S(d)  of  the  NASD't 
Rulea  of  Fair  Practice  ("Rulae")  Uial  are  included  in 
thia  Botic*.  All  other  change*  contained  in  thia 
notice  reflect  changae  that  have  been  made  to  the 
rule  aa  initially  pubiiahed  for  comment 


Communications  With  the  Public 

Sec.  35. 


(d)  Standards  Applicable  to 
Communications  with  the  Public 
(1)  General  Standards 


(C)  When  sponsoring  or  participating 
in  a  seminar,  forum,  radio  or  television 
interview,  or  when  otherwise  engaged  in 
public  appearances  or  speaking 
activities  which  may  not  constitute 
advertisements,  members  and  persons 
associated  with  members  shall 
nevertheless  follow  the  standards  of 
[paragraph]  subsections  (d)  and(g)  of 
this  [s]Section 

(2)  Specific  Standards 

In  addition  to  the  foregoing  general 
standards,  the  following  specific 
standards  apply: 

(A)  Necessary  Data:  Advertisements 
and  sales  literature  shall  contain  the 
name  of  the  member,  unless  such 
advertisements  and  sales  literature 
comply  with  subsection  (g)  of  this 
Section.  Sales  literature  shall  contain 
the  name  of  the  person  or  firm  preparing 
the  material,  if  other  than  the  member, 
and  the  date  on  which  it  is  first 
published,  circulated  or  distributed 
((except  that  in  advertisements,  only 
the  name  of  the  member  need  be  stated 
and  except  also  that,  in  any  so-called 
"blind"  advertisement  used  for 
recruiting  personnel,  the  name  of  the 
member  may  be  omitted)].  If  the 
information  in  the  material  is  not 
current,  this  fact  should  be  stated.  - 


(g)  Standards  Applicable  to  the  Use 
and  Disclosure  of  the  NASD  Member's 
Name 

(1)  In  addition  to  the  provisions  of 
subsection  (d)  of  this  Section,  members' 
public  communications  shall  conform  to 
the  following  provisions  concerning  the 
use  and  disclosure  of  member  names. 
The  term  "communication"  as  used 
herein  shall  include  any  item  defined  as 
either  "advertising"  or  "sales  literature" 
in  subsection  (a)  of  this  Section.  The 
term  "communication"  shall  also 
include,  among  other  things,  business 
cards  and  letteibead. 

(2)  General  Standards 

(A)  Any  communication  used  in  the 
promotion  of  a  member's  securities 
business  [(except  those  forms  of 
advertising  excluded  under  subsection 
(d)(2)(A)  of  this  Section)  shall]  must 
clearly  and  prominently  set  forth  the 
name  of  the  NASD  member.  This 
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requirement  shall  not  apply  to  so-called 
"blind"  advertisements  used  for 
recruiting  personnel  or  to  those 
communications  meeting  the  provisions 
of  subsection  (g)(3)  of  this  Section. 

(B)  If  a  nonmember  entity  is  named  in 
a  communication  in  addition  to  the 
member,  the  relationship,  or  lack  of 
relationship,  between  the  member  and 
the  entity  shall  be  clear. 

(C)  If  a  nonmember  entity  is  named  in 
a  communication  in  addition  to  the 
member  and  products  or  services  are 
identified,  no  confusion  shall  be  created 
as  to  which  entity  is  offering  which 
products  and  services.  Securities 
products  and  services  shall  be  clearly 
identified  as  being  offered  by  the 
member. 

(D)  If  an  individual  is  named  in  a 
communication  containing  the  names  of 
the  member  and  a  nonmember  entity, 
the  nature  of  the  affiliation  or 
relationship  of  the  individual  with  the 
member  shall  be  clear. 

(E)  Communications  that  refer  to 
individuals  may  not  include,  with 
respect  to  such  individuals,  references 
to  nonexistent  or  self-conferred  degrees 
or  designations,  nor  may  such 
communications  make  reference  to  bona 
fide  degrees  or  designations  in  a 
misleading  manner. 

(F)  If  a  communication  identifies  a 
single  company,  the  communication 
shall  not  be  used  in  a  manner  which 
implies  the  offering  of  a  product  or 
service  not  available  from  the  company 
named. 

(G)  The  positioning  of  disclosure  can 
create  confusion  even  if  the  disclosures 
or  references  are  entirely  accurate.  To 
avoid  confusion,  a  reference  to  an 
affiliation  (e.g.,  registered 
repr-'sentative)  shall  not  be  placed  in 
proximity  to  the  wrong  entity. 

(H)  Any  reference  to  memberships 
(e.g..  NASD.  SIPC  etc.)  shaU  be  clearly 
identified  as  belonging  to  the  entity  that 
is  the  actual  member  of  the  oiganization. 

(3)  Specific  Standards 

[In  addition  to  the  foregoing  general 
standards,  the  following  specific 
standards  apply:] 

The  foregoing  standards  set  forth  in 
subsections  (g)(1)  and  (g)(2)  shall  apply 
to  all  communications  unless  at  least 
one  of  the  following  special 
circumstances  exists,  in  which  case  the 
standards  set  forth  herein  would 
supersede  the  standards  in  subsections 
(g)(1)  and  (g)(2). 

(A)  Doing  Business  As:  An  NASD 
member  may  use  a  fictional  name  in 
conununications  provided  that  the 
following  conditions  are  met: 

(i)  Non-Required  Fictional  Name:  A 
member  may  volimtarily  use  a  fictional 
name  provided  that  the  name  has  been 


fiied  with  the  NASD  and  the  SEC,  all 
business  is  conducted  tmder  that  name 
and  it  is  the  only  name  by  which  the 
firm  is  recognized. 

(ii)  Required  Ficticmal  Name:  If  a  state 
or  other  regulatory  authority  requires  a 
member  to  use  a  fictional  name,  the 
following  conditions  shall  be  met: 

(1)  the  fictional  name  shall  be  used  to 
conduct  business  only  within  the  state 
or  jurisdiction  requiring  its  use. 

(2)  If  more  than  one  state  or 
jurisdicition  requires  a  firm  to  use  a 
fictional  name,  the  same  name  shall  be 
used  in  each,  wherever  possible. 

(3)  Any  communication  shall  disclose 
the  name  of  the  member  and  the  fact 
that  the  firm  is  doing  business  in  that 
state  or  jurisdiction  under  the  fictional 
name,  unless  the  regulatory  authority 
prohibits  such  disclosure. 

(B)  Generic  Names:  An  NASD  member 
may  use  an  "imibrella"  designation  to 
promote  name  recognition  [or  use 
altered  versions  of  the  firm  name  to 
promote  certain  areas  of  the  firm's 
business],  provided  that  the  following 
conditions  are  met 

(i)  The  name  of  the  member  shall  be 
clearly  and  prominently  disclosed].]; 

(ii)  The  relationship  between  the 
generic  name  and  the  member  shall  be 
clear[.];  and 

(iii)  There  shall  be  no  implication  that 
the  generic  name  is  the  name  of  a 
registered  broker/ dealer. 

[C]  Derivative  Names:  An  NASD 
member  may  use  a  derivative  of  the 
firm  name  to  promote  certain  areas  of 
the  firm 's  business,  provided  that  the 
name  of  the  member  is  clearly  and 
prominently  disclosed.  Absent  such 
disclosure,  the  following  conditions 
must  be  met: 

(i)  The  name  used  to  promote  a 
specific  area  of  the  firm's  business  shall 
be  a  derivative  of  the  member  name; 
and 

(ii)  The  derivative  name  shall  not  be 
misleading  in  the  context  in  which  it  is 
being  used. 

(£>)[(C)]  Divsion  of;  An  NASD 
member  firm  may  designate  an  aspect  of 
its  business  as  a  division  of  the  finn. 
provided  that  the  following  conditions 
are  met 

(i)  The  designation  shall  only  be  used 
by  a  bona  fide  division  of  the  member, 
lliis  shall  include: 

(1)  a  division  resulting  bom  a  meiger 
or  acquisition  that  will  continue  the 
previous  firm's  business;  or 

(2)  a  functional  division  that  conducts 
or  will  conduct  one  specialized  aspect  of 
the  firm's  business. 

(ii)  The  name  of  the  member  shall  be 
clearly  and  prominently  disclosed. 


(iii)  The  division  shall  be  clearly 
identified  as  a  division  of  the  member 
firm. 

(E)  [(D)]  "Service  of/Securities 
Offered  Through":  An  NASD  member 
firm  may  identify  its  brokerage  service 
being  offered  through  other  institutions 
as  a  service  of  the  member,  provided 
that  the  following  conditions  are  met 

(i)  The  name  of  the  member  shall  be 
clearly  and  prominentiy  disclosed. 

(ii)  The  service  shall  be  clearly 
identified  as  a  service  of  the  number 
firm. 

(£)  [(E)]  Telephone  Directory  Line 
Listings,  Business  Cards  and  Letterhead: 
All  such  listings,  cards  or  letter  head 
shall  conform  to  the  provisions  of 
Article  m,  Section  27(g)(2)  of  the  Rules 
of  Fair  Practice. 

n.  Self-Regulatwy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission.  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  Commission  published  a 
notice  of  proposed  rule  change  and 
received  three  comment  letters.  The 
NASD  Board  of  Governors  reviewed  the 
comment  letters  received  by  the  SEC 
and  determined  to  create  a  narrow 
exception  to  the  general  requirements 
that  the  full  name  of  a  broker/ dealer 
appear  in  all  advertising  and  sales 
literature.  Under  this  exception,  a 
member  would  be  permitted  to  use  a 
"derivative"  of  its  name,  without  also 
including  the  member's  full  name,  if:  (1) 
The  derivative  name  was  used  to 
promote  a  specific  area  of  the  firm's 
business;  and  (2)  the  use  of  a  derivative 
name  would  not  be  misleading  in 
context 

•(b)  The  NASD  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  provisions  of  section 
15A(b)(6)  of  the  Act  in  that  it  will 
provide  tiie  NASD  with  the  means  of 
ensuring  that  the  public  will  not  be 
confused  or  misled  by  public 
commimications  that  fall  clearly  to 
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identify  the  name  of  any  NASD  member, 
and  thus  promote  juat  and  equitable 
principles  of  trade  and  remove 
impediments  ta  and  perfect  the 
mechanisms  of.  a  free  and  open  maricet 

A  Self-Regulatory  Orsanixation'a 
Statement  on  Burden  on  Competition 

The  NASD  does  Jot  believe  that  the 
proposed  rule  changes  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Court  as 
amended. 

C  Self-Regtilatory  Organization'n 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effactiveiiess  of  ttie 
Proposed  Rule  Change  and  "nmiog  for 
Commlssioa  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Bnds  such 
longer  period  to  be  appropriate  and 
published  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

b.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions   - 
should  file  six  copies  thereof  with  the 
Secretary,  securities,  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  commission 
and  any  person,  other  than  those  that 
may  be  withheld  fit>m  the  public  in 
accordance  with  the  provisions  of  S 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 


number  in  the  caption  above  and  should 
be  submitted  by  March  5, 1991. 

For  the  Commission,  by  the  Division 
of  Market  regulation,  pursuant  to 
delegated  authority,  17  CFR  200.30- 
3(aMl2). 

Dated  Ftbruary  S.  IWt 
Maiiafet  H.  McFarlaod. 
Deputy  Secretary. 

[FR  Doc  91-33n  PUed  2-11-01;  MS  an] 
tuwe  cow  ssw  st-M 
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Self-Regulatory  Organlzationa;  FHIng 
of  Propoaad  Rule  Change  by  New  York 
Stock  Exchanga,  kic  Relating  to 
Addition  of  Rule  123A.23— Floor 
Stationery  Requirement— to  Rule  476A 
Uet  of  Amending  Mhwr  Rule  Vlolatton 
Enforcement  and  Reportkig  Plan 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b](l),  notice  is  hereby 
given  that  on  January  17, 1991.  the  New 
York  Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Propoeed  Rule  Change 

This  proposed  rule  change  would 
revise  the  "List  of  Exchange  Rule 
Violations  and  Fines  Applicable  Thereto 
Pursuant  to  Rule  476A"  (the  "List")  for 
the  imposition  of  fines  for  minor 
violations  of  certain,  specified  rules 
and/ or  policies  '  by  adding  to  the  List 
the  failure  to  comply  by  members  and 
member  organizations  with  the 
requirement,  as  mandated  by  Exchange 
Rule  123A.23.  to  use  standardized  order 
and  report  forms  on  the  Exchange 
trading  floor.*  Exchange  Rule  123A.23 


'  The  Utt  is  contained  under  the  Supplementary 
Material  to  Exchange  Rule  47eA. 

*  The  NYSE  atao  hat  requested  approval,  under 
Rule  19d-l(c)(2).  17  CFR  Mai9d-t(cM2).  to  amend 
its  Role  19d-l  minor  role  violation  enforcement  and 
reporting  plan  TPWu")  to  include  NYSE  Rule 
123A.Z3.  See  letter  from  )ame«  E.  Buck.  Senior  Vice 
Preiideot  and  Secretary.  NYSE  to  Mary  ReveU. 
Branch  Chief.  Otvlalon  of  Market  Regulatioa  SEC 
dated  lanuarjr  9.  ISSl. 


was  amended  in  1990  to  require  the  u.se 
of  standardized  floor  stationery,'  and 
the  Exchange  believes  it  is  appropriate 
to  make  the  failure  to  comply  with  this 
provision  subject  to  the  possible 
imposition  of  a  fine  under  NYSE  Rule 
476A  procedures.* 

II.  Sdf-Regulatory  Otganizadoo's 
Statement  of  the  Putpoee  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

Purpose 

Exchange  Rule  476A  *  provides  that 
the  Exchange  may  Impose  a  fine,  not  to 


*  See  Securities  Exchange  Act  Release  No.  27742 
(February  27. 1990),  55  FR  7881  (order  approving  File 
No.  SR-NYSE-89-12). 

*  Aa  background  tnformatioa  the  CommiMion 
note*  that  an  NYSE  Plan  for  the  abbreviated 
reporting  of  minor  rule  violations  pursuant  to  Rule 
19d-l(c)  under  the  Act  was  approved  in  Securities 
Exchange  Act  Release  No.  22415  (September  17. 
1985).  50  FR  38800.  The  Plan  relieves  the  NYSE  of 
the  current  reporting  requirements  imposed  under 
section  19(d)(1)  for  violations  hsted  in  NYSE  Rule 
476A.  The  NYSE  Plan,  as  embodied  in  NYSE  Rule 
476A,  provides  that  the  Exchange  may  designate 
violatioos  of  certain  rules  as  minor  violations.  The 
Exchange  may  impose  a  fine,  not  to  exceed  $5,000. 
on  any  member,  member  organizatioa  allied 
member,  approved  person,  or  registered  or  non- 
registered  employee  of  a  member  or  member 
organisation  for  a  violation  of  the  delineated  rules 
by  issuing  a  citation  with  the  speciRed  penalty. 
Such  person  can  either  accept  the  penalty  or  furce  a 
full  disciplinary  hearing  on  the  matter.  Fines 
assessed  pursuant  to  NYSE  Rule  47eA  In  excess  of 
S2.500  are  not  considered  pursuant  to  the  Plan  and 
must  be  reported  in  a  manner  consistent  with  the 
current  reporting  requirements  of  section  10(d)(1)  of 
the  Act  Furthermore,  the  Exchange  retains  the 
option  of  bringing  violations  of  rules  included  under 
NYSE  Rule  476A  to  full  disciplinary  proceedings. 

*  Exchange  Rule  478A  originally  was  approved  by 
the  Commission  on  |anuary  25, 1985  [see  Securities 
Exchange  Act  Release  No.  21688  Qanuary  25,  lOBS)). 
The  Commission  also  has  approved  subsequent 
additions  of  rules  to  the  Rule  47eA  Violations  List 
\see  Securities  Exchange  Act  Release  Nos.  22037 
(May  14. 1985):  22415  (Scptembar  17.  ISSS);  224B8 
(Octobw  2. 1986):  2310*  (April  11. 1988);  14086 
(October  5. 1987):  2S763  (May  27. 1988):  27878  (April 
4, 1980):  28003  (May  &  1900):  and  28505  (October  2, 
1990)), 


Federal  Register  /  Vol.  56.  No.  29  /  TueBday.  February  12.  1991  /  Notices 


5721 


exceed  $5,000.  on  any  member,  member 
organization,  aUied  member,  approved 
person,  at  registered  or  non-registered 
employee  of  a  member  or  member 
organization  for  a  minor  violation  of 
certain  specified  Exchange  rules. 

The  purpose  of  the  Rule  476A 
procedure  is  to  provide  for  a  response  to 
a  rule  violation  when  a  meaningful 
sanction  is  appropriate  but  when 
initiation  of  a  full  disciplinary 
proceeding  under  Rule  476A  is  not 
suitable  because  such  proceeding  would 
be  more  costly  and  onerous  than  would 
be  warranted  given  the  minor  nature  of 
the  violation.  Exchange  Rule  476A 
provides  for  an  appropriate  response  to 
minor  violations  of  certain  Exchange 
rules  while  preserving  the  due  process 
rights  of  the  party  accused  through 
specified,  required  procedures. 

In  the  Exchange's  proposed  nJe 
change  which  initially  set  forth  the 
provisions  and  procedures  of  Rule 
476A.«  the  Exchange  indicated  that  it 
periodically  would  amend  the  list  of 
rules  subject  to  Rule  476A,  as  it 
considered  appropriate,  in  order  to 
phase-in  the  implementation  of  the  Rule 
as  the  NYSE  gained  experience  with  it. 
The  Exchange's  regulatory  divisions 
have  amended  the  List  since  its  initial 
implementation  to  include  either 
existing  rules  or  newly  approved  ones, 
which  are  appropriate  for  inclusion  in 
this  particular  disciplinary  process  when 
violations  occur.^ 

The  Exchange  presently  seeks 
approval  to  add  the  failure  to  comply 
with  the  use  of  standardized  order  and 
report  forms  by  members  and  member 
organizations  on  the  floor,  as  required 
by  'exchange  Rule  123A.23,  to  the  list  of 
rules  subject  to  possible  imposition  of 
fines  dnder  Rule  476A  procedures. 

The  purpose  of  the  proposed  rule 
change  is  to  facilitate  compliance  with 
Exchange  Rule  132  requirements 
concerning  the  capture  of  accurate  audit 
trail  data.  The  use  of  a  consistent 
reporting  format  is  intended  to  improve 
the  quality  of  data  processed  by  member 
organizations  to  trade  comparison 
facilities,  thereby  enhancing  audit  trail 
accuracy. 

The  Exchange  believes  failure  to 
comply  with  this  requirement  should  be 
addressed  with  an  appropriate  sanction 
and  seeks  Commission  approval  to  add 
violations  of  this  requirement  to  the 
Rule  476A  list. 

Statutory  Basis 

llie  proposed  rule  change  will 
advance  the  objectives  of  section  6(b)(6) 
of  the  Act  in  that  it  will  provide  a 


•  See  FUe  Na  SR-NYSB-84-27. 
'  See  note  S,  tupra. 


procedure  whereby  member 
organizations  can  be  "appropriately 
disciplined"  in  those  instances  when  a 
rule  violation  is  minor  in  nature,  but  a 
sanction  more  serious  than  a  warning  or 
cautionary  letter  is  appropriate.  The 
proposed  rule  change  provides  a  fair 
procedure  for  imposing  such  sanctions, 
in  accordance  with  the  requirements  of 
sections  6(b)(7)  and  6(d)(1)  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  te  proposed  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  alll  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fit)m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 


submissions  should  refer  to  File  No.  SR- 
NYSE-91-04  and  should  be  submitted  by 
March  5, 1991. 

For  the  Commission,  by  the  Division  of 
Maiicet  Regulation,  pursuant  to  delegated 
authority. 

Dated:  February  S,  1901. 
Margaret  H.  McFariand. 
Deputy  Secretary. 

[FR  Doc.  91-3309  Filed  2-ll-«l;  8:45  am] 
MLUNa  COOC  SS1»41-« 
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Sett-Regulatory  Organizations; 
ParUdpanta  Truet  Co;  FWng  of  a 
Propoeed  Rule  Ctiange  Relating  to  the 
Computation  of  ttie  Caeh  Balance,  end 
Proceduree  for  Caah  Settlement  for 
Limited  Purpoee  Accounts 

February  5, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  ("Act"),  15  U.S.C.  78s(b)(l), 
notice  is  hereby  given  that  on  October 
15. 1990,  and  October  19, 1990,  the 
Participants  Trust  Company  ("PTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  changes  (File  Nos.  SR- 
PTC-90-05  and  SR-PTC-90-06)  as 
described  in  Items  I.  n  and  in  below.' 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  changes  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

A.  Computation  of  the  Cash  Balance  for 
a  Limited  Purpose  Account 

In  its  proposed  rule  change  (SR-PTC- 
90-05)  FTC  proposes  to  revise  the  text  of 
Article  II,  Rule  2,  section  2(d)  to  clarify 
the  computation  of  the  cash  balance  for 
a  Limited  Purpose  Account  ("LPA"). 
Currently,  Article  II,  Rule  2.  section  2(d), 
sets  forth  the  types  of  credits  and 
charges  that  shall  be  included  in  PTC's 
computation  of  the  cash  balance  for 
each  LPA  maintained  by  PTC.  Trustees 
for  Collateralized  Mortgage  Obligations 
("CMOs")  and  rating  agencies,  however, 
require  a  clearer  statement  in  PTC's 
rules  that  the  cash  balance  for  a  LPA 
shall  be  chargeable  only  for  certain 
specified  charges. 


'  The  proposed  rule  change  relating  to  the 
computation  of  the  cash  balance  for  limited  purpose 
accounts.  SR-PTC-90-0S  was  filed  on  October  15. 
1900.  and  SR-PTC-90-oe.  relating  to  the  clariflcation 
of  the  procedures  for  cash  settlement  was  filed  on 
October  19. 1900. 
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ThoM  diaifM  which  th«  pfopoted 
rule  change  enumerate*  aa  chargeable 
against  the  cash  balance  currently  are 
authorized  pursuant  to  section  2(d)  of 
Article  IL  Role  2,  as  "any  other  amount" 
specified  elsewhere  in  the  rules  aa 
payable  by  the  Limited  Purpoae 
Participant  ("IFF']  to  PTC  with  respect 
to  the  LP  A.  Specifically,  the  proposed 
rule  change  expressly  permits  PTC  to 
include  in  its  computation  of  the  cash 
balance  for  each  LPA  reversals  of  errors 
and  charges  provided  under  Article  ID. 
Rule  2,  in  connection  with  principal  and 
interest  advances  to  LFPs. 

This  proposed  rule  change  also 
amends  the  second  paragraph  of  section 
3  of  this  rule  in  order  to  eliminate  any 
ambiguity  concerning  the  netting  of  LPA 
debit  balancee  with  other  debit 
balances.  A  LPP  will  be  required  to 
satisfy  a  LPA  debit  balance  completely, 
without  netting,  according  to  the 
provisions  of  PTCs  Rules,  when  the 
pa'  lent  becomaa  due.  PTC  also 
pro^     es  to  add  additional  text  to 
Article  0.  Rule  2.  section  3,  and  Article 
n.  Rule  4,  to  confiom  those  rules  to  the 
proposed  new  text  of  Article  II.  Rule  2. 
section  2(d).  The  proposed  rule  change 
will  add  clarifying  language  to  Rule  2 
that  an  LPP  cannot  claim  a  defense,  set- 
off or  counterclaim  against  the  LPA 
debit  balance.  FTC  «vill  not  have  a  lien 
on  the  LPA  caah  balance  or  any  ri^t  of 
set-off.  subject  to  PTCs  authority  to 
charge  or  set-off  an  LPA  with  periodic 
fees  billed  to  the  participant  by  PTC 
(these  fees  may  be  waived  if  other 
payment  arrangements,  such  as  pre- 
funding.  have  been  made)  financing 
charges  that  are  passed  on  to  the 
participant,  repajrment  of  principal  and 
interest  advances,  and  the  payment  of 
the  lender's  security  interest  in  the         « 
principal  and  interest  payment.* 

fl.  Clarification  of  Procedures  for  Caah 
Settlement 

In  its  proposed  rule  change  (SR-^>TC- 
90-06]  PTC  proposes  to  revise  its  Cash 
Settlement  Procedures,  Rule  2,  section 
2(d).  by  adding  procedures  for  cash 
settlement  wiUi  respect  to  LPAs.*  FTC 


*  b  cartatai  ImiancM.  PTC  wll  obtain  •  third 
party  tout  In  ordtr  to  advuot  to  its  putld|Mat  or 
LPP  a  principal  and  Inlarwt  pajmaaL  A«  Mcnrity 
for  tha  rapay^Mni  of  th«  loan,  dia  lander  U  grantod 
a  Mcurity  Intarast  in  dia  principal  and  intereat 
paymaat  !■  MMk  a  oaaa.  PTC  aa  agent  for  tha  third 
party  lender,  la  antltiad  to  ratain  the  pttodpal  and 
Inters*!  payment  to  the  extent  of  the  prtadpai  and 
interett  advance,  when  It  i«  received  from  tlia  laauer 
or  payins  agent  PTC  Rulea.  Article  OL  Rule  2. 
section  2(b). 

*  PTCs  propoaad  rab  chaata.  PUa  No.  8R-PTC- 
90-OB.  WM  mad  to  add  tha  piapaaod  lansMga  to 
PTCs  prooaduNa  rafsrdiag  Ika  LPA.  bi  thai 
propoaaL  however.  PTC  did  met  inchada  any  such 
reference  to  praoeduros  (or  cash  settlaasaot  to  a 


proposes  to  amend  Article  n.  Rule  2, 
section  3  of  its  rules  as  fbllowr 

(a)  The  third  paragraph  of  section  2(d) 
is  amended  by  adding  "Limited  Purpose 
Participants."  a  technical  correction. 

(ii)  A  new  final  paragraph  is  added  to 
clarify  that  a  participant  or  LPP  may  not 
set  off  any  debit  balance  of  the 
participant  or  LPP  against  any  external 
obligations  owed  by  PTC  to  the 
participant  or  LPP. 

//.  Setf-Regulatory  Organixation'a 
Statement  of  the  Purpoee  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filings  with  the  Commission,  the 
self-regulatory  organizaUoin  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 
and  discussed  any  comments  it  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-Ragulatocy  Organization's 
StataaMQt  of  the  Puipoaa  of,  and 
Statutory  Basis  for.  tha  Piopoead  Rule 
Changes 

1.  Computation  of  the  Caah  Balance  for 
a  Limited  Purpose  Account 

(a)  Purpoae — Because  LPAs  are 
intended  for  only  limited  transactions, 
specific  procedures  for  calculating  the 
cash  balance  will  allow  PTC  to  closely 
monitor  the  status  of  LPAs. 

(b)  Basis— T^e  basis  under  the  Act  for 
this  proposed  rule  change  is  the 
requirement  under  section  17A(b)(3)(F) 
of  the  Act  that  the  rules  of  a  clearing 
agency  are  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

2.  Clarification  of  Procedures  for  Cash 
Settlement 

(a)  Purpose — ^Tbe  purpose  of  the 
proposed  rule  change  is  to  clarify  the 
payment  procedure  provided  in  Article 
n.  Rule  2.  section  3(d)  to  effect  net 
settlement  among  participants  and  LPPs. 
A  technical  correction  is  made  to  the 
third  paragraph  to  Include  LPPs 
previously  omitted  by  error.  The 
additional  paragraph  clarifies  that  this 
section  and  the  rules  generally 
contemplate  that  net  settiement  shall  be 
effected  through  a  closed  system— one 
that  is  unimpaired  by  any  external 
obligations  of  PTC  The  proposed  rule 


LPA.  Tha  purpoaa  of  Iba  saeond  propoaad  rale 
chai^.  PUa  Na  SR-PTC-00-Oe.  U  to  prtjvida 
procadare*  for  cash  settlement  with  raspect  to 
LPAs. 


change  clarifies  this  point  by  expressly 
stating  the  implicit  premise  of  the  net 
settlement  system,  that  participants  and 
LPPs  are  precluded  from  setting  off 
obligations  which  arise  out  of  a  different 
relationship  to  PTC  than  that  of  a 
participant  or  a  LPP. 

(b)  5as/9— The  basis  under  the  Act  is 
the  requirement  under  section 
17A(b)(3)(F)  Uiat  the  rules  of  a  clearing 
agency  are  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PTC  does  not  perceive  that  the 
proposed  rule  changes  imose  any 
burden  on  competition. 

(CJ  Self-Regulatory  Organization's  ■ 
Statement  on  Comments  on  the 
Proposed  Rule  Changea  Received  from 
Members.  Participanta  or  Others 

PTC  has  not  solicited,  and  does  not 
intend  to  solicit  comments  on  these 
proposed  rule  changes.  PTC  has  not 
received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  35  days  of  Uie  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubhshes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conunission 
will: 

(A)  By  order  approve  such  proposed 
rule  changes,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  changes  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fiom  the  public  in . 
accordance  with  the  provisions  of  S 
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U.S.C.  552.  will  be  available  for 
inflection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Stireet  NW.,  Washinjgton.  DC 
20549.  Copies  of  such  filing  wiU  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PTC.  All 
submissions  should  refer  to  the  File  Nos. 
SR-PTC-eO-05  and  SR-PTC-OO-oe  and 
should  be  submitted  by  March  5, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Margaret  H.  McFsrlaud, 
Deputy  Secretary. 

[FR  Doc.  91-3304  Filed  2-11-91;  &45  am] 
MUMM  coot  S0t»-01-ll 


IRelaaea  Na  34-2Mei:  He 
91-02] 


NaSIMMCC- 


Self-Regulatory  Organintloiw; 
Natiofial  Securities  Clearing 
Corporation;  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Establishing  Fee  for  Apportionment  of 
Une  of  Credit  Coats 

February  6. 1991. 

Pursuant  to  section  19(b]  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C  78s(b).  notice  is  hereby  given 
that  on  January  28, 1991,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  described  in 
Items  I,  n,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NSCC  hereby  submits  as  a  proposed 
rule  change,  pursuant  to  Rule  19b-4  of 
the  Act,  an  amendment  to  NSCC's  fee 
structure  estabUshing  a  fee  for  the 
apportionment  of  the  line  of  credit  costs 
among  Letter  of  Credit  ("LC")  users.  The 
proposed  rule  change  amends 
Addendum  A  (NSCC  Fee  Stiiicture)  to 
NSCC  Rules  and  Procedures  by  adding 
to  section  V  (Pass-Through  and  Other 
Fees)  the  following: 
F.  Line  of  credit  commitment  fee 
Current  month's  cost — pro  rata 
monthly  among  Letter  of  Credit 
users  based  upon  previous  month's 
utilization 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  foe,  tha  Pn^ioead  Rula 
Change 

In  its  filing  with  the  Commission. 
NSCC  induded  statements  concerning 
the  purposes  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  simunaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization'a 
Statement  of  the  Purpose  of  artd 
Statutory  Basia  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  fee  in  order  to 
apportion  the  cost  of  a  line  of  credit 
among  LC  users.  NSCC  has  entered  into 
a  $200  million  line  of  credit  agreement 
with  Bankers  Trust  Company  in  order  to 
provide  NSCC  with  greater  liquidity  in 
the  event  of  a  major  member  default  or 
other  catastrophic  occurrence.* 

The  cost  of  the  commitment  fee  for  the 
line  of  credit  is  %%  on  the  first  $150 
million  and  Vie^  on  the  final  $50  million 
(with  a  Vi6%  clawback  fee  on  the  final 
$50  million  if  used). 

The  fee  is  to  be  paid  to  the  bank  on  a 
monthly  basis.  NSCC  will  apportion  tiie 
costs  for  each  month  based  on  a 
member's  previous  month's  LC  use  as 
determined  on  the  last  day  of  the 
previous  month.  The  amount  of  the  line 
of  credit  may  be  decreased  in  the 
discretion  of  NSCC,  and  if  this  occurs, 
the  fees  will  be  reduced  accordingly. 

The  following  example  illustrates  how 
the  fees  will  be  apportioned.  If.  on  the 
last  day  of  the  previous  month,  a 
member  had  on  deposit  an  LC  of  $10 
million  which  was  applied  against  its 
required  clearing  fimd  deposit  and  if 
aggregate  LCs  for  all  required  clearing 
deposits  totalled  $100  million,  that 
member  will  be  charged  Vio  or  10%  of 
the  monthly  cost  of  the  line  of  credit. 

NSCC  believes  that  the  proposed  rule 
change  provides  for  the  equitable 


•  Currently,  NSCC  permits  part  of  s  member's 
clearing  fund  deposit  lo  be  evidenced  by  an  open 
account  indebtedness  secured  by  U.S.  Treasury 
securities  or  irrevocable  LCs.  provided  that  only 
70%  of  a  member's  required  clearing  fund  deposit 
may  be  collateralized  with  LCs.  The  Commission 
and  others  had  expressed  concerns  about  liquidity 
because  of  NSCC's  reliance  on  LCs  at  a  time  when 
there  was  not  a  limit  upon  members'  use  of  ICa, 
beyond  the  cash  requirement  For  s  description  of 
the  amount  of  a  member's  required  clearing  fund 
deposit  that  may  be  collateralized  by  LCs.  see 
Securities  Exchange  Act  Release  Na  28727  (January 

B.i9ei).seFR7ia 


allocation  of  reasonable  fees  among 
NSCC  members  because  it  apportions 
the  cost  of  maintaining  the  line  of  credit 
among  those  members  who  potentially 
could  cause  a  Uquidity  problem  for 
NSCC  (i.e..  LC  users).  It  is,  therefore, 
consistent  with  the  requirements  of 
section  17A(b)(3)(D)  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  NSCC. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  biuxlen  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
conunents  received. 

HI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  Securities  Exchange  Act 
Rule  19l>-4(e)  because  the  proposed  rule 
change  establishes  or  changes  a  due, 
fee,  or  other  charge  imposed  by  the  self- 
regulatory  organization.  At  any  time 
within  sixty  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
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available  for  inspection  and  copying  at 
the  principal  office  of  NSCC.  All 
submissions  should  refer  to  flle  number 
SR-NSCC-91-02  and  should  be 
submitted  by  March  5. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Manirat  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc  91-3300  FUed  2-11-91;  8:45  am] 

■UMQ  COOC  MIO^MI 
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[InvMtnMnt  CempMy  Act  ftai  No.  17965; 
IntfuaUoiiil  Swtoe  fM.  Na  228;  •12-7678] 

TlM  AfiMrtcan  Capital  World  Portfolio 
SortM,  inc.;  Application 

February  6, 1991. 

AOeNCV:  Sectirities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACnoM:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 


APPUCAim  The  American  Capital 
World  Portfolio  Series.  Inc. 
RCL£VANT  ACT  SCCTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  section  12(d)(3)  and  rule 
12d3-l. 

SUMMANV  or  ATPUCA-nOM:  Applicant 
seeks  a  conditional  order  permitting  it  to 
invest  in  equity  securities,  warrants,  and 
convertible  debt  seciirities  of  foreign 
issuers  that  in  each  of  their  most  recent 
fiscal  years,  derived  more  than  15%  of 
their  gross  revenues  from  their  activities 
as  a  broker,  dealer,  underwriter,  or 
inirwtment  adviser  ("foreign  securities 
companies")  in  accordance  with  the 
conditions  of  the  proposed  amendments 
to  rule  12d3-l. 

FlUNO  DATl:  The  application  was  filed 
on  January  31. 1991. 

HCAMNO  OM  MOTIFICATIOM  Of  HEARINO: 

An  order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  6, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  *vriter's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

Ani)W66M:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington.  DC  20549. 


Applicant  2800  Post  Oak  Blvd., 

Houston,  Texas  77056. 

PON  nmTNtR  mromiATioN  contact: 

Felice  R.  Foundos,  Staff  Attorney,  at 
(202)  272-2190,  or  Jeremy  N.  Rubenstein, 
Branch  Chief,  at  (202)  272-3023  (Division 
of  Investment  Management.  Office  of 
Investment  Company  Regulation). 
tupfLnMNTANV  mpomwATiON:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  diversified  open-end 
management  investment  company 
registered  under  the  Act  American 
Capital  Asset  Management  Inc.  acts  as 
investment  adviser  and  Lombard  Odier 
International  Portfolio  Management  Ltd. 
acts  as  subadviser  to  applicant. 

2.  Applicant  seeks  to  be  able  to 
diversify  its  portfolio  further  by  being 
permitted  to  invest  in  foreign  issuers 
that,  in  their  most  recent  fiscal  year, 
derived  more  than  15%  of  their  gross 
revenues  from  their  activities  as  a 
broker,  dealer,  underwriter,  or 
investment  adviser. 

3.  Applicant  seeks  relief  from  section 
12(d)(3)  of  the  Act  and  rule  12d3-l 
thereunder  to  invest  in  securities  of 
foreign  securities  companies  to  the 
extent  allowed  in  the  proposed 
amendments  to  rule  12d3-l  ("Proposed 
Amendments").  See  Investment 
Company  Act  Release  No.  17096  (Aug.  3, 
1989).  54  FR  33027  (Aug.  11. 1989).  The 
Proposed  Amendments  would,  among 
other  things,  facilitiate  the  acquisition 
by  applicant  of  equity  securities  issued 
by  foreign  securities  companies. 
Applicant's  proposed  acquisitions  of 
securities  issued  by  foreign  securities 
companies  will  satisfy  each  of  the 
requirements  of  the  Proposed 
Amendments. 

Applicant's  Legal  Conclusions 

1.  Section  12(d)(3)  of  the  Act  prohibits 
an  investment  company  from  acquiring 
any  security  issued  by  any  person  who 
is  a  broker,  dealer,  underwriter,  or 
investment  adviser.  Rule  12d3-l  under 
the  Act  provides  an  exemption  from 
section  12(d)(3)  for  investment 
companies  acquiring  securities  of  an 
issuer  that  derived  more  than  15%  of  its 
gross  revenues  in  its  most  recent  fiscal 
year  from  securities-related  activities, 
provided  the  acquisitions  satisfy  certain 
conditions  set  forth  in  the  rule. 
Subparagraph  (b)(4)  of  rule  12d3-l 
provides  that  "any  equity  securify  of  the 
issuer*  •  *  [mu«t  bej  a 'margin 
securify'  as  defined  in  Relation  T 
promulgated  by  the  Board  of  Governors 


of  the  Federal  Reserve  System."  "Margin 
securify"  status  is.  generally  speaking, 
available  only  to  securities  traded  in 
United  States  markets.'  Accordingly, 
applicant  seeks  an  exemption  from  the 
"margin  security"  requirement  of  rule 
12d3-l. 

2.  The  Proposed  Amendments  provide 
that  the  "margin  security"  requirement 
would  be  excused  if  the  acquiring 
company  purchases  the  equity  securities 
of  foreign  securities  companies  that 
meet  criteria  comparable  to  those 
applicable  to  equify  securities  of  United 
States  securities-related  businesses. 
Applicant  will  comply  with  all 
provisions  of  the  Proposed 
Amendments.  Applicant  believes  that 
the  equity  standards  set  forth  in  the 
Proposed  Amendments  are  comparable 
and  in  many  ways  superior  to  those 
applicable  to  equify  securities  of  U.S. 
issuers. 

Applicant's  Condition 

Applicant  agrees  to  the  following 
condition  in  connection  with  the  relief 
requested: 

Applicant  will  comply  with  the 
Proposed  Amendments  as  they  are  " 
currently  proposed,  and  as  they  may  be 
reproposed,  adopted  or  amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Margaret  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  91-3301  Filed  2-11-91;  8:45  am] 

MLUNQ  COOC  S010-01-M 


(Ret  No.  IC-179e4;  812-7549] 

Banliam  Equity  Funds,  at  al.; 
Application 

February  8, 1991. 

AQENCy:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 


APPUCANTS:  Benham  Equify  Funds. 
Capital  Preservation  Fund  II,  Inc..  and 
Benham  Management  Corporation 
("BMC"). 

nn^VANT  1940  ACT  SfCTiONS:  Order 
requested  under  section  17(d)  of  the  1940 
Act  and  Rule  17d-l  thereunder. 


■  Applicant  notes  that  the  Board  of  Covemors  of 
the  Federal  Reserve  System  leoently  amended 
Regulation  T  to  Include  "foreign  maigin  slock(s|.'' 
However,  because  of  the  restrictive  rsquirtmenU 
for  inclusion  oo  the  Board's  'list  of  Foreign  Margin 
Stocks."  securltias  issued  by  many  fbteign  securities 
finns  ere  not  included  In  the  definition  of  "foivi^ 
margin  stocks"  under  Regulation  T. 
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SUMMARY  OP  appucation:  Applicants 

seek  an  order  permitting  Benham  Equify 
Funds  and  Capital  Preservation  Fund  n. 
Inc..  as  well  as  certain  future  investment 
companies  for  which  BMC  serves  as 
investment  adviser  (collectivefy,  the 
"Funds"),  to  deposit  their  daily 
tmivested  cash  balances  into  a  single 
joint  accoimt  to  be  used  to  enter  into 
repurchase  agreements. 
PlUNO  DATCa:  The  application  was  filed 
on  June  28, 1990,  and  amendments  to  the 
application  were  filed  on  September  21 
and  December  14. 1990.  and  January  30. 
1991. 

HEARINO  OR  NOTIFICATION  OP  HCARING: 
An  order  granting  the  application  will  be 
Issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  «vriting  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  Uie  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  8. 1991.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiire 
of  the  writer's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRE6SE6:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington.  DC  20549. 
Applicants,  c/o  Douglas  A.  Paul,  Esq., 
Benham  Capital  Management  Group, 
1665  Charleston  Road,  Mountain  View, 
California  94043. 

FOR  FURTHER  INFORMATION  CONTACT 
H.R.  Hallock.  Jr.,  Special  Counsel,  at 
(202)  272-3030  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Both  of  the  existing  Funds  are 
registered  investment  companies  and 
are  authorized  by  their  investment 
policies  to  invest  in  repurchase 
agreements.  BMC,  a  registered 
investment  adviser,  serves  as 
investment  adviser  to  all  of  the 
investment  companies  that  comprise  the 
"Benham  Capital  Management  Group," 
including  the  Funds. 

2.  Currently,  the  daily  univested  cash 
balances  of  the  two  existing  Funds  are 
separately  invested  in  federal  securities 
or  individual  repurchase  agreements 
with  a  bank  or  major  brokerage  house  in 


order  to  earn  additional  income  for  each 
Fund.  Each  morning  the  repurchase  desk 
operated  by  BMC.  on  behalf  of  the 
existing  Funds,  begins  negotiating  the 
interest  rate  for  repurchase  agreements 
for  that  day  and  lining  up  the  United 
States  Government  obligations  required 
as  collateral.  Generally,  some  portion  of 
the  assets  in  the  respective  account  of 
each  Fund  is  received  too  late,  or  is  too 
small  to  be  effectively  invested. 

3.  Presently  each  Fund  must 
separately  pursue,  secure  and 
implement  such  Investments.  This  has 
resulted  in  certain  inefficiencies,  and 
may  limit  the  turn  whidi  some  or  all 
Funds  acheive.  With  the  intent  of 
maximizing  return  and  minimizing 
economic  and  administrative 
inefficiencies,  the  Funds  seek 
permission  to  pool,  where  appropriate, 
their  remaining  univested  cash  balances 
into  a  single  joint  account  the  daily 
balance  of  which  would  be  used  to  enter 
into  one  or  more  overnight  (or  weekend 
or  holiday)  larger  repurchase 
agreements  in  a  total  amount  equal  to 
the  aggregate  daily  balance  in  the 
account. 

4.  Each  repurchase  agreement  would 
be  made  by  calling  a  government 
securities  dealer  and  indicating  the  rate 
of  interest  and  size  of  the  desired 
repurchase  agreement  Particular  United 
States  Government  obligations  to  be 
held  as  collateral  would  then  be 
identified  and  the  Funds'  custodian 
bank  (currently  State  Street  Bank  and 
Trust  Company)  would  be  notified.  The 
securities  would  either  be  wired  to  the 
account  of  the  custodian  bank  at  the 
proper  Federal  Reserve  Bank, 
transferred  to  a  sub-custodian  account 
of  the  Funds  at  another  qualified  bank, 
or  redesignated  and  segregated  on  the 
records  of  the  custodian  bank  if  the 
custodian  bank  is  already  the  record 
holder  of  the  collateral  for  the 
repurchase  agreement.  The  Funds  do  not 
enter  into  repurchase  agreements  with 
the  custodian  bank. 

5.  Each  of  the  existing  Funds  has 
established  the  same  systems  and 
standards,  including  credit-worthiness 
standards  for  issuers  of  repurchase 
agreements  and  for  collateral,  and 
requirements  that  the  repurchase 
agreements  will  be  at  least  102% 
collateralized  at  all  times.  It  is  intended 
that  all  future  Funds  for  which  BMC  acts 
as  investment  adviser  will  adopt 
identical  systems  and  standards.  These 
uniform  systems  and  standards  will 
apply  to  all  transactions  contemplated 
by  Applicants'  proposed  joint  account 

Applicants'  Legal  Analysis 

1.  Section  17(d)  of  the  1940  Act  and 
Rule  17d-l  thereunder  make  it  imlawful 


for  any  affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  or  effect  any  transaction  in 
which  such  registered  investment 
company  is  a  joint  or  a  joint  and  several 
participant  with  such  person  unless  an 
application  regarding  such  joint 
arrangement  has  been  filed  with  and 
approved  by  the  SEC.  In  passing  on  such 
appUcations.  the  SEC  must  consider 
whether  the  ]>articipation  of  the 
registered  investment  company  in  the 
joint  arrangement  as  proposed,  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  1940  Act  and  the 
extent  to  whidi  such  participation  is  on 
a  basis  different  from  or  less 
advantageous  than  that  of  other 
participants. 

2.  Each  Ftmd.  by  participating  in  the 
proposed  account  and  BMC,  by 
managing  the  proposed  account  could 
be  deemed  to  be  "a  joint  participant"  in 
a  "transaction"  within  the  meaning  of 
section  17(d)  of  the  1940  Act,  and  the 
proposed  account  could  be  deemed  to 
be  a  "joint  enterprise  or  other  joint 
arrangement"  within  the  meaning  of 
Rule  17d-l  under  the  1940  Act.  Each 
Fund  also  might  be  deemed  to  be  an 
"affiliated  person"  of  each  other  Fund 
under  the  definition  set  forth  in  section 
2(a)(3)  of  the  1940  Act.  Accordingly,  the 
Applicants  seek  an  order  under  section 
17(d)  and  Rule  17d-l  thereunder  before 
implementing  the  proposed  joint 
account 

3.  The  proposed  account  would  not  be 
distinguishable  from  any  other  account 
maintained  by  a  Fund  with  its  custodian 
bank  except  that  monies  from  the  Fund 
could  be  deposited  in  it  on  a 
commingled  basis.  Each  Fund  would 
transfer  its  uninvested  cash  remaining 
after  the  conclusion  of  its  daily  trading 
activity  into  the  account.  The  sole 
function  of  this  account  would  be  to 
provide  a  convenient  way  of  aggregating 
what  otherwise  would  be  the  individual 
daily  transactions  for  each  Fund 
necessary  to  manage  the  daily 
uninvested  ca«h  balances  of  each  Fund. 
Each  Fund  would  participate  in  the 
account  on  the  same  basis  as  every 
other  Fund,  and  future  Funds  will  be 
required  to  participate  in  the  account  on 
the  same  terms  and  conditions  as  the 
existing  Funds.  Each  Fund's  decision  to 
invest  in  the  account  shall  be  solely  at 
the  Fund's  option  and  no  Fund  shall  be 
obligated  to  invest  in  or  to  maintain  any 
minimum  amount  in  the  account.  The 
proposed  method  of  operating  the 
account  will  not  result  in  any  conflicts 
of  interest  between  any  of  the  Funds  or 
between  a  Fund  and  BMC.  BMC  will 
have  no  monetary  participation  in  the 
account  but  will  be  responsible  for 
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invMtiiig  amounts  in  the  account 
establiahing  control  procedures  and 
ensuring  the  equal  treatment  of  each 
Fund. 

4.  All  foint  repurchase  agreements  to 
be  entered  into  in  reliance  on  any  order 
granted  on  the  application  will  be 
effected  in  accordance  with  Investment 
Company  Act  Release  No.  13005  (Feb.  2. 
1963)  and  with  other  existing  and  future 
positions  taken  by  the  SEC  or  its  staff  by 
rule,  interpretive  release,  no-action 
letter,  any  release  proposing, 
reproposing.  or  adopting  any  new  rule, 
or  any  release  proposing,  reproposing.  or 
adopting  any  amendments  to  any 
existing  rule. 

5.  The  Funds  will  benefit  firom  the 
proposed  arrangement  because,  on  any 
given  day  and  under  most  maricet 
conditions,  it  is  possible  to  negotiate  a 
rate  of  return  on  large  repurchase 
agreements  which  is  greater  than  the 
rate  of  return  available  for  smaller 
repurchase  agreements.  In  addition,  by 
reducing  the  number  of  trade  tickets, 
repurchase  transactions  will  be 
simplified  and  the  opportunity  for  errors 
will  be  reduced. 

6.  The  Board  of  Directors  of  each  of 
the  Funds  has  considered  the  proposed 
account  and  determined  that  the  use  of 
such  an  account  would  be  beneficial  to 
each  Fund  which  engages  in  repurchase 
transactions.  The  Directors  have 
determined  that  the  operation  of  the 
account  will  be  free  of  any  inherent  bias 
favoring  one  Fund  over  another  and  the 
qualitative  benefits  to  the  Funds  of  the 
account  outweigh  the  inevitable 
quantitative  disparities  in  the  allocation 
of  economic  benefits  among  such  Funds. 
In  considering  the  establishment  of  the 
account,  the  Directors  have  sought  and 
received  advice  from  the  Funds'  legal 
counsel.  It  is  submitted  that  the  criteria 
of  Rule  17d-l  for  issuance  of  an  order 
are  met  by  the  trading  account  as 
proposed. 
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Applicants'  Conditions 

As  express  conditions  to  obtaining  an 
order  granting  the  reUef  requested. 
Applicants  agree  that  the  proposed  joint 
account  will  operate  as  follows: 

(a)  A  separate  custodian  cash  account 
will  be  established  into  which  each 
Fund  will  cause  its  uninvested  net  cash 
balances  to  be  deposited  daily. 

(b)  Cash  in  the  account  will  be 
invested  in  repurchase  agreements  with 
a  duration  not  to  exceed  one  business 
day  collateralized  by  suitable  United 
States  Government  obligations,  i.e.. 
obligations  issued  or  guaranteed  as  to 
principal  and  interest  by  the  government 
of  the  United  States  or  by  any  of  its 
agencies  or  instnmientalities.  and 


satisfying  the  uniform  standards  set  by 
the  Funds  for  such  investments. 

(c)  All  investments  held  by  the 
account  will  be  valued  on  an  amortized 
cost  basis. 

(d)  Each  Fund  relying  upon  Rule  2a-7 
under  the  1940  Act  for  valuation  of  its 
net  assets  on  the  basis  of  amortized  cost 
will  use  the  average  maturity  of  the 
repurchase  agreements  purchased  by 
the  funds  participating  in  the  account  for 
the  purpose  of  computing  the  Fund's 
average  portfolio  maturity  with  respect 
to  the  portion  of  its  assets  held  in  such 
account  on  that  day. 

(e)  In  order  to  assure  that  there  will  be 
no  opportunity  for  one  Fund  to  use  any 
part  of  a  balance  of  the  account  credited 
to  another  Fund,  no  Fund  will  be 
allowed  to  create  a  negative  balance  in 
the  account  for  any  reason,  although  a 
Fund  will  be  permitted  to  draw  down  its 
entire  balance  at  any  time. 

(f)  Each  Fund  will  participate  in  the 
net  income  earned  or  accrued  in  the 
account  on  the  basis  of  the  percentage 
of  the  total  amount  in  the  account  on 
any  day  represented  by  its  share  of  the 
account. 

(g)  BMC  will  administer  the 
investment  of  the  cash  balance  in  and 
operation  of  the  account  as  part  of  its 
duties  under  its  existing  or  any  future 
investment  advisory  contract  with  each 
Fund  and  will  not  collect  any  additional 
fee  for  the  management  of  the  account. 
BMC  will  collect  its  fees  based  upon  the 
assets  of  each  separate  Fund  as 
provided  in  each  respective  investment 
advisory  agreement. 

(h)  The  Funds  will  enter  into  an 
agreement  with  each  other  to  govern  the 
arrangements  in  accordance  with  the 
foregoing  principles. 

(i)  The  administration  of  the  account 
will  be  within  the  fidelity  bond  coverage 
required  by  section  17(g)  of  the  1940  Act 
and  Rule  17g-l  thereunder. 

(j)  The  Board  of  Directors/Trustees  of 
the  existing  Funds  and  of  future  Funds 
participating  in  the  account  shall 
evaluate  the  account  arrangements 
annually,  and  shall  continue  the  account 
only  if  they  determine  that  there  is  a 
reasonable  likelihood  that  the  account 
will  benefit  the  Funds  and  their 
shareholders. 

For  the  Commission,  by  the  Diviiion  of 
Investment  Management,  wider  delegated 
authority. 

Maisaret  H.  McFarlaod, 

Deputy  Secretary. 

[FK  Doc.  91-3302  Filed  2-11-91;  8:45  am] 

MUJNO  COOK  soi«-ei-« 


[ntoNa  1-6711] 

I— UT  DsfcUng.  AppMcaMon  To 
Withdraw  From  LMng  and 
Ragiatratton;  OEA,  hK^  Common 
Stock.  t0.10  Par  Vahia 

February  8. 1991. 

OEA.  Inc.  ("Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  12(d]  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d)  promulgated  thereunder 
to  withdraw  the  above  specified  security 
fi'om  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

In  making  the  decision  to  withdraw  its 
common  stock  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  of  expenses  attendant  on 
maintaining  the  dual  listing  of  its 
common  stock  on  the  New  York  Stock 
Exchange,  Inc.  and  the  Amex.  "The 
Company  does  not  see  any  particular 
advantage  in  the  dual  trading  of  its 
stock  and  believes  that  dual  Usting 
would  fragment  the  market  for  its 
common  stock. 

Any  interested  person  may,  on  or 
before  February  27, 1991,  submit  by 
letter  to  the  Secretary  of  the 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  facts  bearing 
upon  whether  the  application  has  been^ 
made  in  accordance  with  the  rules  of  the 
Exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Kats. 

Secretary. 

[FR  Doc.  91-3306  FUed  2-11-91:  8:45  am] 

MUJNO  coot  Mte-ot-ii 


(File  No.  500-1] 

Tannlnal  Acquisitiona,  Inc.;  Ordar  of 
Suapanalon  of  Trading 

February  7, 1991. 

Due  to  the  Securities  and  Exchange  '._' 
Commission's  concern  that  there  js  a 
lack  of  adequate  and  accurate  current 
information  concerning  the  securities  of 
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Terminal  Acquisitions,  Inc.,  the 
Commission  is  of  the  opinion  that  the 
public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  company. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above- 
listed  company,  over-the-counter  or 
otherwise,  is  suspended  for  the  period 
frt)m  9:30  a.m.  (est)  February  7, 1991, 
through  11:59  p.m.  (est),  on  February  21, 
1991. 

By  the  Commission, 
lonathan  G.  Kats, 
Secretary. 
[FR  Doc.  91-3305  Filed  2-11-91;  8:45  am] 

•ILUNQ  COOC  S010-S1-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Reporting  Requirements 
Submitted  for  Review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 


the  public  that  the  agency  has  made 
such  a  submission. 

DATcr.  Comments  should  be  submitted 
on  or  before  March  4. 1991.  If  you  intend 
to  comment  but  cannot  prepare 
comments  promptly,  please  advise  Ae 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  tfie  deadline. 
COMES:  Request  for  clearance  (SF  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT. 

Agency  Clearance  Officer  William 
Cline,  Small  Business  Administration, 
409  3d  Street.  SW.,  5th  Floor, 
Washington,  DC  20416,  Telephone:  (202) 
205-0629. 

OMB  Reviewer  Gary  Waxman, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington.  DC  20503. 

Title:  Semi-Annual  Report  on 
Representatives  and  Compensation  Paid 
for  Services  in  Connection  with 
Obtaining  Federal  Contracts. 

Form  No.:  SBA  Form  1790. 

Frequency:  Semi-Annual. 

Description  of  Respondents:  8(a) 
Program  participants. 


Annual  Responses:  8,000. 

Annual  Burden:  8,000. 
William  Cline, 

Chief.  Administrative  Information  Branch. 
[FR  Doc.  91-3264  Filed  2-11-91;  8:45  am] 

WLLINQ  COOe  S02S-01-II 

[Application  No.  06/06-0303] 

Catalyst  Fund,  Ltd.;  Rling  of  an 
Application  for  a  License  to  Operate 
as  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
S  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1991))  by  the  Catalyst 
Fund,  Ltd.,  Three  Riverway,  suite  770. 
Houston,  Texas  77056,  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended.  (15  U.S.C.  et  seq.),  and  the 
rules  and  regulations  promulgated 
thereunder. 

The  formation  and  licensing  of  a 
limited  partnership  SBIC  is  subject  to 
the  provisions  of  {  107.4  of  the 
regulations. 

The  initial  investors  and  their  percent 
of  ownership  of  the  Application  are  as 
follows: 


Name 


ROR  ManagefMnI,  Thr*«  Rivafway.  suit*  770.,  Houston.  TX  77056 

H«rttag«  Trust  Ca.  TnictM  of  Pal  H.  Foley.  Funeral  Plans.  Inc.  Tnjst.  333  Clay 

Street  suMe  1660.  Houston.  TX  77002. 
Sun  Bank.  NX.  TnwlM.  TnjstM  of  Guardian.  Plans/ 1982  Trust  P.O.  Box  3838. 

Orlando.  Ft  32802. 
Sun  Bank.  NA,  Trustee  of  Guardian  Plans/1983  Trust.  P.O.  Box  3838.  Orlando, 

Ft  32802. 
Sun  Bank.  NA,  Tnjttae  of  Annual  Praananged  Direct  Disposal  or  Funeral 

San^toe  Tnjst  Agreement/ 1985.  P.O.  Box  3838.  Orlando,  FL  32802. 
SouttMWSt  Quersnty  Tnjst  Company.  Tnjstae  Prenead  Funeral  Service  Tnjst  #1, 

Sunset  Memorial  Park.  2121  Sage  Road.  Ste  150.  Houston.  TX  77058. 
Sun  Bank.  NA,  Tnistae  aH  Annual  Prearranged  Direct  Disposal  or  Funeral 

Swvice  Tniat  Agreement/ 1987.  P.O.  Box  3838.  Orlando.  FL  32802. 
Sun  Bank.  NA.  Tn«lae  of  Annual  Prearranged  Direct  Disposal  or  Funeral 

Service  Trust  Agreement/ 1988.  P.O.  Box  3838,  Orlando.  FL  32802. 

RDR  ManagemenTs  Stwrattoklers  are: 

Rtelwd  L  Memnait  2816  Whitney.  Houston.  TX  77006 


Daiyf  A  Haya,  1t1  Marrakedi  Ct.  BeHaira.  TX  77041 . 
Ronald  T.  Ntxon,  13919  EmeraM  Forest  Sugarland.  TX  77478.. 


Title 


General  Partner  and  Investment  Adviser 
Umited  Partner 

Umited  Partner 

Limited  Partner 

Limited  Partner 

Limited  Partrter..^ - 

Limited  Partner..^ 

Limited  Partner 


Percentage  of 
ownership 


1 
12.4 

12.4 

12J 

12.3 

12.3 

12.3 

24.7 


100.0 

33  Vi 
33  V« 
33  Vt 


Rick  Herrman  will  be  President  and 
CEO,  of  RDR  Management  Inc.,  Ron  T. 
Nixon  and  Daryl  A.  Hays,  and  Rick 
Herrman  will  be  General  Partners. 

The  Applicant,  The  Catalyst  Fund, 
Ina,  a  Texas  limited  partnership,  will 
bdgin  operations  with  $4,050,000  in 
private  capital.  Catalyst  will  conduct  its 
activities  primarily  in  Houston,  Texas 


and  the  surrounding  Texas  Gulf  Coast 
Region. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probabiUty  of 
successful  operations  of  the  new 
company  imder  their  management, 
including  profitability  and  financial 


soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Associate  Administrator  for 
Investment.  U.S.  Small  Business 
Administration.  1441  L  Street.  NW., 
Washington.  DC  20416. 
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A  copy  of  thia  notica  will  be  published 
in  a  newspaper  of  general  drailatioa  in 
HouBton.  Texas. 

(Catalog  of  Fadaral  Dooiactic  Aaatotaace 
Pragraisa  Na  SOJni.  Small  Buabms 
InvMtment  Companies). 

Dated  Februaiy  5. 1991. 
Baraaid  KoBk. 

Associate  Administrator  for  bwmtmetiL 
IFR  Doc  91-a2SS  FUad  2-U-«l:  8:45  am] 


AppMiDon  fori 
•  SiMflBusinMs 


FUnBOfM 
Company 


[Xp^teaOon  Na  oa/O-CMI] 

Notice  ti  hereby  given  of  the  filing  of 
an  application  iiidi  the  Small  Busineaa 
Adminiitiation  (fflA)  punuant  to 
1 107d(K  of  the  regulationa  governing 
small  bnsineea  investment  companiee 
(13  CFR  107.102  (UOO))  by  Montgomery 


Capital  Corp.  1170  Broadway,  suite  SOe. 
New  York.  New  York  10801,  for  a  license 
to  operate  ae  a  amall  butinaaa 
inveetmentoompany  (8BIC)inider  the 
Small  BueinBes  Inveetment  Act  of  1858, 
as  amended.  (15  M&C  et  seq.),  end  the 
roles  and  regulations  promulgated 
thereunder. 

The  proposed  officers,  directors  and 
shareholders  are: 


S«eB  1M%  1170 
lahSM)  JaMsW,  1170 
Or.  TaiiqjmaiilllTO 
Hate  MMnob  EWH.  1170 
Taa>  K  SaHwm.  1170  Proadwy, 
Tartq  ShaMi.  MO.  1170  ~ 
BatMrflhaadvllTO 
ShaiqBlTarwir.  1170 
GhuMm  Mohmiwd,  1170 


eoe.  Naw  ysf^Hom  Yortt  10001 

SQ^  nm»  Yoik.  nm*  Yorti  leeoi 

««•  SOe.  Urn  Yorti.  Nm»  Yo*  10001 

■uaa  902,  Nm»  York.  Nsw  YoA  10001 
■uMa  902.  Horn  York.  Horn  York  10001 


SOe.  Now  York.  Nsw  York  10001 
902.  Hm  York.  Now  York  lOSOl 
902.  Horn  York.  Now  York  10001 
•uMa  902.  Now  York,  Horn  Yaik  10001 


The  applicant  will  begin  operations 
with  a  capitalization  of  $1.0Oa00O  and 
will  be  a  source  of  equity  capital  and 
long  term  funda  far  qualified  MimH 
business  concerns. 

As  a  section  301(d)  Licensee  it  will 
provide  assistance  solely  to  small 
buainess  concems  which  «nll  contribiite 
to  a  well-balanced  national  economy  by 
facilitating  ownership  in  such  concems 
by  persons  whose  participation  in  the 
^e  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  epplication  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Adn^strator 
for  Investinent  Small  Busineaa 


Adntinisbntion,  409  9rd  Street  SW.,  eth 
Floor.  Washington.  DC  20416. 

A  copy  of  this  notice  will  be  published 
bi  B  newspaper  of  general  drculetion  in 
New  Yoric  New  York. 

(Catalog  of  Federal  Domastic  AMiatance 
Programs  No.  50.011.  Small  Business 
Investment  Corapeniet). 

Dated:  February  5. 1991. 
Betiiard  Kulik. 

Associate  Administrator  for  InvestmenL 
[FR  Doc  91-3286  Filed  2-11-m;  6:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collactlon^ 
Raqulremaiilt  Submlttad  to  OMB  for 
Ravlaw 

Date:  Februaiy  5, 1981. 

The  Department  of  Treasury  has 
submitted  die  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  9&-511.  Copies  of  the 
aubmi88ian(s)  may  be  obtained  by 
calling  Um  Treasury  Bureau  Clearance 


Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treesury  Department 
Clearance  Officer,  Department  of  die 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Intanal  Ravanna  Service 

OMB  Number  1545-018a 

Form  Number:  4868. 

Type  of  Review:  Revision. 

Title:  Automatic  Extension  of  Time  to 
Pile  U.S.  Individual  Income  Tax  Return. 

Description:  Form  4868  is  used  by 
taxpayers  to  pay  an  additional  tax 
necessary  to  obtain  any  automatic  4  or  6 
month  extension  of  time  to  file  Form 
1040A,  Form  1040-EZ,  or  Form  1040. 
Extension  approval  ia  based  on 
satiafaction  of  tax  liability  by  the  return 
doe  date,  and  ia  determined  throu^  a 
post-filing  analysis. 

Respondents:  Individuals  or 
housdiolds. 

Estimated  Number  of  Respondents: 
1,320,000. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 


Frequent^  of  Retponse:  Annually. 
Estimated  TolaJ  Recordkeeping/ 
Reporting  Murden:  l.aB3J20  hooa. 


Clearance  Officer  Garrick  Shear. 
(202)  535-4287.  Internal  Revenae 


Service,  room  6S^  1111  Conatitution 
Avenue.  NW.,  Wnshtng^TTi.  "r  moo^ 


■^1   '>w;iru1-.'»'i  .VU)>i.^r   \  u'-    "Vi  Xv'.  .!;"■  
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OMB  Reviewer  Milo  Sunderhauf, 
(202)  39&-e680,  Office  of  Management 
and  Budget  room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports,  Management  Officer. 
[FR  Doc  91-3243  Filed  2-11-91;  6:45  am] 
BnjjNQ  cooe  4S30-ei-«i 


Public  Infonnation  Collection 
Requirement*  Submitted  to  OMB  for 
Review 

Date:  February  S.  1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0166. 

Form  Number  4255. 

Type  of  Review:  Revision. 

Title:  Recapture  of  Investment  Credit 

Description:  Internal  Revenue  Code 
section  50(a)  and  Regs,  section  1.47 
require  that  taxpayers  attach  a 
statement  to  their  return  showing  the 
computation  of  the  recapture  tax  when 
investment  credit  property  is  disposed 
or  before  the  end  of  the  recapture  period 
used  in  the  original  computation  of  the 
investment  credit. 

Respondents:  Individuals  or 
households,  Farms  Businesses  or  other 
for-profit  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
80.000. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 

Recordkeeping — 7  hours,  53  minutes 


Learning  about  the  law  or  the  form — 2 
hours,  23  minutes 

Preparing  and  sending  the  form  to 
IRS — 2  hours,  37  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  1,031,200  hours. 

Clearance  Officer  Garrick  Shear, 
(202)  535-4297,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue.  NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer 
[FR  Doc.  91-3244  Filed  2-11-91;  6:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  February  4. 1991. 

The  Department  of  the  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submi8sion(8)  may  be  obtained  by 
caUing  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number  1557-0187. 

Form  Number:  None. 

Type  of  Review:  Revision. 

Title:  OCC  Former  Employee 
Questionnaire. 

Description:  The  OCC  needs  the 
information  generated  in  the  former 
employee  questionnaire  to  evaluate  the 
reasons  for  employee  attrition.  The  goal 
of  the  program  is  to  reduce  attrition.  The 


affected  public  consists  of  former  OCC 
employee. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
225. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
113  hours. 

Clearance  Officer  John  Ference,  (202) 
447-1177,  Comptroller  of  the  Currency, 
5th  floor,  L'Enfant  Plaza,  Washington, 
DC  20219.. 

OMB  Reviewer  Gary  Waxman.  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washmgton.  DC  20503. 
Lou  K.  Holland, 

Deparmental  Reports,  Management  Officer. 
[FR  Doc.  91-3245  Filed  2-11-91;  6:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Advisory  Commlaslon  on  Public 
Diplomacy;  Meeting 

The  United  States  Advisory 
Conunission  on  Public  Diplomacy  will 
meet  in  room  600,  301  4th  Sti-eet  SW.,on 
February  13  from  10:30  a.m.  to  12:15  p.m. 

The  meeting  will  be  closed  to  the 
public  from  10:30  a.m.-ll:45  a.m. 
because  it  will  involve  discussion  of 
classified  information  relating  to  USIA's 
activities  in  connection  with  operation 
Desert  Storm.  (5  U.S.C.  app.  2,  Sec.  10(d), 
5  U.S.C.  552b(c)(l)). 

From  11:45  a.m.-12:15  a.m.  the 
Commission  will  meet  in  open  session 
with  Mr.  Stephen  Murphy.  Director, 
Television  and  Film  Service.  USIA  to 
discuss  the  Agency's  worldwide 
television  operations. 

Please  call  Gloria  Kalamets,  (202)  619- 
4468  for  further  information. 

Dated:  February  5. 1991. 
Bruce  S.  Gelb, 

Director. 

[FR  Doc.  91-3267  Filed  2-11-91:  6:45  am) 
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Sunshine  Act  Me^ings 


Fadwil 

VoL  89,  No.  29 

TvaadKf.  FtbcMiy  12.  1891 


TTK*  Mctfon  of  «•  FEDERAL  REGISTER 
contains  noticM  of  n— Mnn  pubNMwd 
undw  Km  -^iomnmm*  in  tt«  SuiMn* 
Act  (Pub.  L  04-400)  6  U.&C.  6S2b<eKS). 


TIM  AND  CMTC  11:00  ajs..  Tueaday. 
Fefaraaiy  19.  lan. 
n.ACl:  Marriner  8.  Ecclea  federal 
Reserve  Board  Building,  C  Stracrt 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  DC  20551. 
tTimit:  Qosed. 

MATTMt  TOM  CONSIOOIEO: 

1.  Personnel  actioru  (appointments. 

promotions,  nsignments.  reasaignments. 
and  aalaiy  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 


CONTACT  KfwoN  ran^ 
mpommation:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board.  (202)  452-3204. 
You  may  oaU  (2QZ)  462-8207.  beginning 
at  approKimateiy  5  pjn.  to  two  business 
days  before  tiiis  meeting.  Tor  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  Febniaiy  8. 1981. 
fennifsr ).  Joiinaaa. 

Associate  Secretary  of  the  Board. 

[PR  Doc  91-9191  Filed  2-«-«l:  2:57  pmj 


NUCUAM  ■nULATONV 

OATe  Weeks  of  Febniaiy  li.  le.  25.  and 
March  4. 1991. 

KACC  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  RockviUe. 
Maryland. 

STATUS:  Open  and  Closed. 


MATTmS  TO  U  CONSmCflCD: 
Week  of  Febniaiy  11 
Tuesday,  MmaryU 
1:30  pja. 
Ammal  BiiellflB  on  Mwiteal  Use  of 
Byproduct  Material  (PttbUci«iaetii«) 

Friday,  PeboKoy  n 
lOKlOajn. 
Ikleflug  on  Reactor  Opera  tor 
Requalification  Program  (PeUic  Meetimi) 
llJO^a. 
Afflmution/Diacuaskm  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  Fefamaty  U— Tantathw 

Friday,  February  2i 
l(M)Oani. 
MeBng  on  Committee  on  Review  Generic 
Requirements  (CRGR)  Process  (Public 
Meeting] 
11:30  ajn. 
Affinnathm/Discnesion  and  Vote  (PabUc 
Meeting)  (if  needed) 

Weak  of  FofanMor2S— Tntetive 
Wednmday,  F^marySr 
10:00  eon 
Briefing  by.NARUC  on  Econoaiic 
PsiftMuiaiiae  facentlvee  (PiiMtr  Msntti^ 

Thursday.  February  28 
11:30  ajn. 
Aflinnation/Discussian  and  Vote  (PabUc 
Meeting]  (If  needed) 

Weokof  Maecb^-lamattv* 
Thursday.  March  7 
10:00  a.m. 

Briefing  on  SUtua  of  Fitness  for  Duty 
Programs  (Pilblic  Meeting) 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed] 

Note.— Affirmation  sessions  ara  Initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  qMdfic  items  an  identified  and  added 


to  the  BMetiiig  agenda.  If  then  ia  no  specific 
subject  listed  for  affirmation,  this  i— im  ^t 
no  item  has  as  yet  been  identified  as 
nquirlng  any  Commission  vote  on  this  date. 

TO  VCIIIFV  TMl  VMTUO-OP  VimiMS 
CALL  (MOONMNS^:  (801)  482M)292. 
CONTACT  MmON  TOR  MOIW 
iNTOmiATKM:  William  Hill  (301>402- 
1661. 

Dated:  Febraaqr7, 1901. 
AadnwL.  Bates, 
Office  of  the  Seergtary. 
[FR  Doc.  91-8490  FUed  2-6-91;  2:S7  pm] 


UNfTtO  rCATn  WKRNATIONAL  TNAOC 


USITC  8E-«1-06 


Tim  Mn  OAtn:  Wednesday,  February 
20, 1991  at  10:80  ajD. 

njkCC  Room  101,  500  E  Street  SW. 
Washington,  DC  20(136. 

tTATUS:  Open  to  the  public 

MATTEM  TO  Bl  CONSKMRBO: 

1.  Agenda 
2.lbfinntea 

3.  Ratillaatiaitf 

4.  PetitioM  aad  Cooiplainta: 
Certain  scanning  DBiltipte>bamB 

equalisation  syatems  for  chest 
radiography  and  oompoaents  thereof 
(Docket  Number  1608). 
B.  Any  items  left  over  from  previous  agenda. 

CONTACT  MNSON  TOR  ilOMK 

mromiATiON:  Kenneth  R.  Muon, 
Secretary.  (202)  252-1000. 

Dated:  February  7, 1991. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc  91-3417  nied  2-«-81: 11:54  am] 
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Corrections 


Federal  Re^ster 

Vol.  56,  No.  29 

Tuesday,  February  12,  1991 


Ttiis  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  conections  of  previously 
publistied  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  ttte  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  ttie  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  135 

[Docket  No.  88P-0251] 

Frozen  Desserts;  Rling  of  Petitions  to 
Amend  Standards  for  Ice  Cream  and 
Ice  Milk  and  to  Establish  Standards  for 
Reduced  Fat,  Lowfat,  and  Nonfat  Ice 
Creams 

Correction  * 

In  proposed  rule  document  91-1359 
beginning  on  page  2149,  in  the  issue  of 
Tuesday,  January  22, 1991,  make  the 
following  corrections: 

1.  On  page  2151,  in  the  first  column,  in 
the  eighth  line  from  the  bottom  of  the 
page,  "crem"  should  read  "cream". 

2.  On  the  same  page,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  next  to  last  line, 
"strafing"  should  read  "starting". 

3.  On  the  same  page,  in  the  third 
column,  in  the  eighth  line,  "reprot" 
should  read  "report". 

4.  On  page  2152,  in  the  second  column, 
in  the  second  complete  paragraph,  in  the 
ninth  line,  "nonfact"  should  read 
"nonfat". 

5.  On  the  same  page,  in  the  same 
column,  in  the  last  complete  paragraph, 
in  the  third  line,  "genertic"  should  read 
"generic";  and  in  the  10th  line,  "factural" 
should  read  "factual". 

6.  On  the  same  page,  in  the  3rd 
column,  in  the  1st  complete  paragraph, 
in  the  18th  line,  "casue"  should  read 
"cause". 

7.  On  the  same  page,  in  the  same 
column,  in  the  second  complete 
paragraph,  in  the  next  to  last  line, 
"petitioner's"  should  read  "petitioners"'. 

8.  On  page  2153,  in  the  1st  column,  in 
the  11th  line  from  the  top,  "include" 
should  read  "included". 

9.  On  the  same  page,  in  the  same 
volumn,  in  the  1st  complete  paragraph. 


in  the  11th  and  15th  lines,  "0.45  pound" 
should  read  "0.45  pounds". 


BILUNO  CODE  1SOS41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  808 

[Docket  No.  89P^314] 

Exemption  From  Preemption  of  State 
and  Local  Hearing  Aid  Requirements; 
Vermont;  Extension  of  Comment 
Period 

Correction 

In  proposed  rule  document  91-1899 
appearing  on  page  3061  in  the  issue  of 
Monday,  January  28, 1991,  in  the  second 
column  under  SUPPtfMENTARV 
INFORMATION,  in  the  second  paragraph, 
in  the  second  line  from  the  bottom  of  the 
paragraph,  "or"  should  read  "of. 

BIUJNO  CODE  1SOM1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

State  Offices  of  Rural  Health  Qrant 
Program 

Correction 

In  notice  document  91-2311  beginning 
on  page  3835,  in  the  issue  of  Thursday, 
January  31. 1991.  make  the  following 
correction: 

On  page  3835,  in  the  third  column, 

under  FOR  FURTHER  INFORMATION 
CONTACT:,  in  the  last  line,  the  phone 
number  should  read  "(301)  443-0835.". 

BIUJNG  coos  1S0S-01-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Ordw  6826 

[Q-940-G-1-040S-10;NMNM  SS234] 

Modification  of  Public  Land  Order  No. 
6403;  New  Mexico 

Corrections 

In  rule  document  91-1844,  beginning 
on  page  3038,  in  the  issue  of  Monday, 


January  28, 1991.  make  the  follownng 
corrections: 

l.On  page  3038,  in  the  subject  heading, 
the  Public  Land  Order  number  should 
read  as  set  forth  above. 

2.0n  the  same  page,  in  the  third 
column,  in  the  eighteenth  line  from  the 
bottom  of  the  page,  "1.580.51;"  should 
read  "1,580.51  ft.;". 

BILUNG  CODE  150$41-0 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-55(Sub-N0. 369X)1 

CSX  Transportation,  Inc.— 
Abandonment  Exemption  in  Pike 
County,  KY 

Correction 

In  notice  document  91-932  appearing 
on  page  1652  in  the  issue  of  Wednesday. 
January  16, 1991.  in  the  heading,  the 
document  number  was  incorrect  and 
should  appear  as  set  forth  above. 

BILLINO  CODE  1SOS41-0 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1254 

RIN  3095-AA19 

Research  Room  Procedures 

Correction 

In  rule  document  91-1371  beginning  on 
page  2134  in  the  issue  of  Tuesday. 
January  22, 1991,  make  the  following 
corrections: 

§1254.71    [Corrected] 

On  page  2136: 

a.In  the  first  column,  in  S  1254.71(b(l), 
in  the  fifth  line,  insert  "the"  after  "of. 

b.  In  the  second  column,  in 

S  1254.71(c)(1),  in  the  fifth  line, 
"researcher"  should  read  "research". 

c.  In  the  same  column,  in 

S  1254.71(c)(2),  in  the  fourth  line, 
"schedule"  should  read  "scheduled". 

BILLNM  COOE  1C0M1-O 
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3753 


DEPARTMENT  OF  THE  TfCASURV 

Internal  RevefMM  Servic* 

26  CFR  Part  1 

[FMI-M] 
RINI545-AI31 

Bad  Debt  ReeervM  Of  BMiks 

Coirectj'on 

In  proposed  rule  document  90-29011 
beginning  on  pege  51124  in  the  issue  of 
Wednesday,  December  12, 1990 .  make 
the  following  corrections: 

91-585-5    [Corrected] 

1.  On  page  51127,  in  the  second 
column,  in  {  l.se5-5(b)(4).  in  Example  S, 


in  the  seventh  line  insert  "9  1.585-6(b](l) 
or"  before  "8  1.585-5(b){2)". 

f1J85-6    [CorrMtMi] 

2.  On  page  51128.  in  the  first  column, 
in  f  1.585-5(c)(4).  ta  the  first  Una 
"adjustment"  should  read  "adjusted". 

I1.5S5-C    [ConPKted] 

3.  On  the  same  page,  in  the  second 
column,  in  8  1.585-5(d],  in  the  third  line 
insert  '1.585-6."  before  "1.585-r* 

11.585-6    [CorrMtwl] 

4.  On  page  51128,  in  the  third  column: 

a.  In  8  1.5B5^b)(l).  in  die  seventh  Une 
insert  "net"  before  "section". 

b.  In  8  1.585-6(b)(2),  in  die  sevenUi  line 
"large"  should  read  "larger". 

c.  In  8  1.585-6(b)(3),  in  die  first  line 
"481(1)"  should  read  "4ai(a)". 


f1M5-6     (COTTMlitfl 

5.  On  page  51129,  in  the  first  column, 
in  8  1.585-6(c)(3).  in  die  first  line  "310" 
should  read  "381". 

91.585-7    [CorrMtMl] 

&  On  page  5113a  in  §  1.585-7(8),  in  die 
ddrd  column,  in  die  sbcdi  line  "1.565.8" 
should  read  "1.585-8". 

91J86-7   [Correetedl 

7.  On  page  61131,  in  9  1.585-7(e).  in  die 
third  column,  in  Example  3,  in  the  10th 
line  "$  million"  should  read  "$4  million". 


Tuesday 
February  12,  1991 


Part  II 


s 


Small  Business 
Administration 

13  CFR  Parts  121  and  125 
Procurement  Assistance;  Small  Business 
Size  Regulations;  Program  To  Plant  Trees 
on  Land  Owned  or  Controlled  by  State 
or  Local  Government;  Proposed  Rule 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Parts  121  and  125 

Procuramant  Assiatanca;  Small 
BuainaaaSba  RajulaUonai  ProQram 
To  PlanI  Traaa  on  Land  Ownad  or 
Controlad  by  State  or  Local 


r.  Small  Business  Administration 
(SBA). 

ACTION:  Notice  of  proposed  rulemaking. 


r.  Section  4  of  Public  Law  101- 
515,  The  Commerce.  State.  Justice,  The 
Judiciary  and  Related  Agencies 
Appropriation  Act  of  1990,  requires. 
among  other  things,  that  SBA  make 
grants  to,  or  enter  into  contracts  with, 
any  state  for  the  purpose  of  contracting 
with  small  businesses  to  plant  trees  on 
land  owned  or  controlled  by  State  or 
local  Government. 

The  act  further  directs  the 
Administrator  of  SBA,  as  a  means  of 
encouraging  and  developing  the 
capacity  of  small  business  concerns  to 
utilize  this  important  segment  of  our 
economy,  and  to  permit  rapid  increases 
in  employment  opportunities  in  local 
communities,  to  direct  grant  or  contract 
recipients  to  utilize  small  business 
contractors  or  concerns  in  connection 
with  the  program  to  plant  trees  and,  to 
the  extent  practicable,  to  divide  the 
project  to  allow  more  than  one  small 
business  concern  to  perferm  work  under 
the  project. 

This  proposed  rule  sets  forth  the 
proposed  procedures  to  implement  the 
law. 

Further,  this  proposed  rule  adds 
language  to  13  CFR  part  121  to  establish 
the  small  business  size  standard  for  tree 
planting  activities  at  100  employees. 
DATES:  Comments  submitted  on  or 
before  March  14, 1991. 
AOONCSSCS:  Comments  may  be  mailed 
to  Robert  J.  Moffitt,  Associate 
Administrator  for  Procurement 
Assistance,  Small  Business 
Administration,  Washington,  DC  20416. 
RM  mrrNDi  wfowmatiow  contact: 
William  F.  Berry,  Director.  Office  of 
Natural  Resources  Sales  Assistance, 
Small  Business  Administration, 
Washington,  DC  20416,  202-205-646a 
aUWUMKNTAItV  INTOWMATION:  On 
November  5, 199a  President  Bush  signed 
Public  Law  101-515  (the  Commerce, 
State,  Justice,  the  Judiciary  and  Related 
Agencies  Appropriation  Act  of  1990) 
which,  among  other  things,  authorizes 
the  Administrator  to  make  grants  to,  or 
to  enter  into  contracts  with,  any  state 
for  the  purpose  of  contracting  with  small 
businesses  to  plant  trees  on  land  owned 


or  controlled  by  the  state  or  local 
Government.  Section  4  (Natural 
Resources  Development)  of  Public  Law 
101-515  amends  the  Small  Business  Act, 
15  U.S.C.  631,  et  aeq..  by  adding  Section 
24  to  accomplish  this  purpose. 

This  amendment  further  directs  the 
Administrator  of  SBA,  as  a  means  of 
encouraging  and  developing  the 
capacity  of  small  business  concerns,  to 
utilize  this  important  segment  of  our 
economy,  and  to  permit  rapid  increases 
in  employment  opportunities  in  local 
communities,  to  direct  grant  or  contract 
recipients  to  utilize  small  business 
contractors  or  concerns  in  connection 
with  the  program  to  plant  trees  and,  to 
the  extent  practicable  to  divide  the 
project  to  allow  more  than  one  small 
business  concern  to  perform  work  under 
theproject. 

The  law  further  requires  the 
Administrator  to  formulate  a  national 
small  business  tree  planting  program  in 
consultation  with  appropriate  Federal 
agencies.  This  program  would  provide 
the  basis  for  a  state  to  submit  a  proposal 
for  tree  planting  by  contracting  with 
small  businesses. 

This  proposed  rule  would  implement 
the  Natural  Resources  Development 
Program  by  adding  two  new  sections  to 
title  13,  Code  of  Federal  Regulations. 
Section  125.12  would  set  forth  the 
guidelines  and  procedures  for 
implementing  the  program,  while 
§  121.1013  would  establish  the  size 
standard  for  small  businesses  seeking  to 
participate  in  the  Natural  Resources 
Development  Program. 

Section  125.12(e)  establishes  a  formula 
for  determining  grant  amounts.  Not  less 
than  half  of  the  total  amount  available 
shall  be  allocated  to  each  state,  the 
District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico  on  the 
basis  of  population  in  each  area  as 
compared  to  the  total  population  in  all 
areas.  The  standard  would  be  the 
Bureau  of  the  Census  annual  population 
estimate  or  the  decennial  census, 
whichever  is  most  current.  The 
applicant  must  contribute  to  the  project 
a  sum  equal  to  at  least  25%  of  the  project 
cost  from  sources  other  than  the  Federal 
Government.  Such  non-Federal  money 
may  include  in-kind  contributions, 
including  the  cost  or  value  of  providing 
care  and  maintenance  for  a  period  of 
three  years  after  the  plcuiting  of  the 
trees.  Non-Federal  money,  or  in-kind 
contributions,  must  not  include  any 
value  attributable  to  the  land  on  which 
the  trees  are  to  be  planted. 

No  part  of  the  grant  shall  be  used  to 
pay  for  land  or  land  charges. 

The  Administrator  may  give  priority 
in  awarding  the  remaining  half  of  the 
available  amounts  to  applicants  who 


agree  to  contribute  more  than  the 
requisite  25%  in  non-Federal  funds. 

Agencies  of  the  Federal  Government 
are  authorized  to  cooperate  with  all 
Grantees,  State  Foresters,  and  other 
appropriate  oHicials  by  providing, 
without  charge,  technical  services  on 
planting  and  growing  of  trees. 

Section  24(a)  defmes  appropriate 
terms.  The  term  "local  government" 
includes  political  subdivision  of  a  state 
such  as  counties,  parishes,  cities,  towns 
and  municipahties;  the  term  "planting" 
includes  watering,  application  of 
fertilizer  and  herbicides,  pruning  aiid 
shaping,  and  other  subsequent  care  and 
maintenance  for  a  period  of  three  years 
after  the  trees  are  planted;  and  the  term 
"State"  means  any  states,  the  District  of 
Columbia,  or  the  Commonwealth  of 
Puerto  Rico  or  any  Agency  or 
instrumentality  of  a  state  exclusive  of 
local  governments. 

Size  Standard 

SBA  has  identified  Standard 
Industrial  Clasoification  (SIC)  Codes 
and  their  size  standards  from  at  least  5 
distinct  industries  that  could  participate 
to  some  extent  in  this  program.  These 
industries  are: 


StCCode 
No. 


0783 
0851 
0181 
5193 

5261 


Tide 


Ornamental  Shrub  and 

TrMServtcM. 
Formtry  SarvicM— 

Roforntation. 
Ornamental  Floricultura 

and  Nuraary  Products. 
Flowers,  Nuraary  Stock 

and  Florists  Supplies. 

Retail  Nurs«ries,  Lawn 
and  Garden  Supply 
Stores. 


Size 
standard 


$3.5 
million. 

S3.5 
million. 

S0.5 
millioa 

100 
employ- 
ees. 

$35 
million. 


Within  these  5  industries  there  are 
three  different  size  standards.  The 
existing  size  standard  of  the  industries 
most  likely  to  be  major  participants  in 
the  program  is  $3.5  million  in  gross 
annual  receipts  (SIC  Codes  0783  and 
0851). 

The  SBA  believes  a  standard  based 
on  number  of  employees  is  easier  and 
more  economical  to  administer  for 
purpose  of  this  program.  In  order  to 
equate  gross  annual  receipts  to  numbei 
of  employees  the  SBA  used  1986  USEEM 
data  (United  States  Establishment  and 
Enterprise  Micro  Data)  to  identify  a' 
gross  sales  per  employee  relationship  to 
gross  annual  receipts.  Gross  sales/ 
employee  for  SIC  Code  0783  was 
$34,000;  for  SIC  Code  0851  gross  sales/ 
employees  was  $58,000.  An  average 
gross  sales/employee  was  determined  to 
be  $46,000.  This  relationship  would  give 
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an  indicated  size  standard,  based  on 
number  of  employees,  of  76  ($3Ji  miiUon 
divided  by  $464Xn). 

SBA  proposes  to  establish  the  size 
standani  at  100  employees,  this  size 
standard  would  include  aU,  or  nearly  all, 
of  the  firms  that  are  considered  small  for 
the  five  SIC  Codes  used  to  make  our 
proposed  size  determination.  Fiulher,  it 
is  near  the  average  number  of 
employees — 76— for  the  size  standard  in 
the  stated  five  iiulustries.  The  100 
employee  size  standard  is  the  lowest 
size  standard  for  any  labor-based  SIC 
Code  in  SBA's  current  regulations.  SBA 
generally  conforms  size  standard 
computations  to  a  common  size 
standard. 

SBA  specifically  invites  comment  on 
the  appropriateness  of  this  standard  and 
on  alternative  standards  (either  hi^er 
or  lower).  Comments  suggesting  other 
standards  should  address  the  questions 
of:  The  purpose  this  program  should 
serve  and  how  such  purpose  relates  to 
the  size  standard:  relative  levels  of 
participation  at  different  size  standards; 
the  efffect  of  a  100  employee  or  other 
size  standard  on  businesses  within  the 
identified  SIC  Codes:  and  the  prospect 
of  significant  new  entries  into  these 
businesses  in  response  to  this  program. 
SBA  is  also  seekiiag  comment  on  the 
effect  of  a  100  employee  or  alternative 
size  standard  on  Uie  ability  of  firms  to 
hire  additional  employees  to  meet  the 
program's  objectives.  Additionally,  if 
there  is  a  basis  for  selecting  a  size 
standard  lower  than  100  employees  for 
this  program,  SBA  solicits  comments  on 
whether  there  is  benefit  in  adopting  a 
100  employee  standard  nonetheless  due 
to  the  fact  that  the  agency's  current 
regulations  do  not  contain  a  lower  size 
standard  for  any  labor-based  SIC  Code. 

Complunce  with  Executive  Orders 
12291  or  12812.  Tbe  Regulatory 
Flexibility  Act  5  U£.C  601  et  seq.  and 
the  Paperwork  Reduction  Act  44  U.S.C 
Ch.35 

For  purposes  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  SBA 
certifies  that  this  proposed  rule,  if 
promulgated  in  filial  form,  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  because  the 
direct  effect  of  the  rule  will  be  on  the 
states  and  not  on  small  businesses. 

The  SBA  certifies  that  this  proposed 
rule  does  not  constitute  a  major  rule  for 
the  purposes  of  Executive  Order  12291, 
since  the  proposed  changes  are  not 
likely  to  residt  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

Proposed  paragraph  (f)  of  {  125.12 
would,  if  promulgated  in  final  form. 
require  each  state  to  make  application 
for  a  grant  to  plant  trees  using  standard 


forms:  424, 424A  and  424B  and  SBA 
Forms  1222, 1223,  and  1224.  These  forms 
are  subject  to  the  Paperwork  Reduction 
Act,  44  U.S.C.  Ch.  35,  and  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  OMB  Approval  Nos. 
0348-0043,  0348-004,  and  0348-0040 
(Standard  Forms)  and  3245-0140  (%A 
Forms). 

This  proposed  rule  would  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  Executive  Order 
12612. 

List  of  SiriHects 

13  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  procurement 
Govermnent  property.  Grant  programs — 
business,  Handicapped.  Loan 
programs — ^business.  Reporting  and 
recordkeeping  requirements.  Small 
businesses. 

13  CFR  Part  125 

Government  contracts,  Government 
procurement,  Reporting  and 
recordkeeping  requirements,  Research, 
Small  businesses,  Technical  assistance. 

As  set  forth  in  the  preamble,  SBA 
proposes  to  amend  parts  121  and  125  of 
title  13,  Code  of  Federal  Regulations,  as 
follows: 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sections  3(a]  and  5(b)(6)  of  the 
Small  Business  Act,  as  amended  (15  U.S.C. 
632(a).  634(b)(6).  644(a)),  and  Public  Law  lOO- 
656, 102  Stat.  3853  (1988). 

2.  Part  121  would  be  amended  by 
adding  §  121.1013  to  read  as  follows: 

§121.1013    Natural  Resources 
Development  Program. 

Any  concern  or  contractor 
participating  in  the  Natural  Resoiuxies 
Development  Program  described  in  13 
CFR  125.12  is  a  small  business  when, 
together  with  its  affiUates,  it  does  not 
have  over  100  employees  (rules  for 
determining  "number  of  employees"  are 
set  forth  in  13  CFR  121.407). 

PART  125— PROCUREMENT 
ASSISTANCE 

1.  The  authority  citation  for  part  125  is 
revised  to  read  as  follows: 

Authority:  Section  4  of  Public  Law  101-515 
(104  Stat.  2140),  Section  B10(a)  of  Public  Law 
100-202  (101  Stat.  329-39),  SecHons  5(b)(6),  8 
and  15  of  the  Small  Busiiieas  Act  72  Stat  384. 
as  amended  (15  U.S.C«31,  et  sw}.),  31  U.S.C 
9701,9702. 


2.  Part  125  would  be  amended  by 
adding  }  125.12  to  read  as  follows: 

S  125.12    Natural  Resources  Devetopmenl 


(a)  The  Natural  Resources 
Development  Program  is  authorized 
tmder  section  24  of  the  Small  Business 
Act  (15  U.S.C  651).  Pursuant  to  the 
statutory  requirements  of  the  Small 
Business  Act  the  Small  Business 
Administration  is  authorized  to  make 
grants  ta  or  to  enter  into  contracts  with. 
any  state  for  the  purpose  of  contracting 
with  small  businesses  to  plant  trees  on 
land  owned  or  controlled  by  such  state 
or  local  government 

(b)  The  purposes  of  the  program 
include: 

(1)  To  plant  trees  on  land  owned  or 
controlled  by  state  or  local  government; 

(2)  To  utilize  small  business 
conb-actors  or  concerns  in  connection 
with  tree  planting  projects: 

(3)  To  encourage  and  develop  the 
capacity  of  small  business  concerns  to 
utilize  this  important  segment  of  the 
economy:  and 

(4)  To  permit  rapid  increases  in 
employment  opportunities  in  local 
commimities. 

(c)  Definitions.  (1)  Administrator  as 
used  herein  means  the  Administrator  of 
the  United  States  Small  Business 
Administration,  or  any  representative 
lawfully  delegated  the  authority  to  act 
for  such  Administrator. 

(2)  Fiscal  Year  means  the  12-month 
period  starting  October  1  and  ending 
September  30. 

(3)  Grant  means  a  grant  as  defined  by 
13  CFR  143.3  and  authorized  luider 
section  24  of  the  Small  Business  Act  15 
U.S.C.  631  et  seq. 

(4)  Grantee  means  grantee  as  defined 
in  13  CFR  143.3. 

(5)  Grant  Agreement  means  the 
agreement  contained  in  SBA  Form  1222 
and  any  other  written  conditions  of  the 
grant. 

(6)  Grants  Management  Officer  as 
used  herein  means  the  SBA  official 
responsible  for  the  financial 
management  and  administration  of  a 
Natural  Resoiu^^es  Development 
Program  grant  for  the  Federal 
Government 

(7)  Local  Government  means  a 
political  subdivision  of  a  state  which 
includes,  but  is  not  limited  to,  such 
entities  as  counties,  parishes,  cities, 
towns  and  municipalities. 

(8)  Non-Federal  Money  means  funds 
acquired  from  other  than  the  Federal 
Government  and  may  include  in-kind 
contributions,  including  the  cost  or  value 
of  providing  care  and  maintenance  for  a 
period  of  three  years  after  the  planting 


of  the  trees;  but  shall  not  include  any 
value  attributable  to  the  land  or  land 
charge*  on  which  the  trees  are  to  be 
planted. 

(9)  Planting  means  to  set  trees  in  the 
ground  for  growth  and  includes 
watering,  application  of  fertilizer, 
herbicides,  pruning  and  shaping  and 
other  subsequent  care  and  maintenfince 
for  a  period  of  three  years  after  the  trees 
are  set  in  the  groimd. 

(10)  Proposal  means  an  application 
and  support  materials  for  a  grant  for 
tree-planting  on  lands  owned  or 
controlled  by  State  or  local 
governments. 

(11)  SBA  or  Grantor  as  used  herein 
means  the  United  States  Small  Business 
Administration. 

(12)  Small  Business  as  used  herein 
means  a  business  concern  that  has. 
including  its  afRliates,  a  number  of 
employees  not  exceeding  100,  and  meets 
the  other  regulatory  requirements  found 
in  13  CFR  part  121.  The  term  "affiliates" 
is  defined  in  13  CFR  121.401.  The  term 
"number  of  employees"  is  defined  in  13 
CFR  121.404. 

(13)  State  as  used  herein  means  any 
state,  the  District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico  or  any 
Agency  or  instrumentality  of  a  state 
designated  by  such  state  to  apply  for  a 
grant  under  this  program  exclusive  of 
local  governments. 

(14)  7>ee  means  a  perennial  plant 
having  a  permanent  woody,  self 
supporting  main  stem  or  trunk, 
ordinarily  growing  to  considerable 
height  and  usually  developing  branches 
at  some  distance  from  the  groimd. 

(d)  Eligibility.  Any  state  is  eligible  to 
apply  for  a  grant  to  plant  trees  on  state 
or  local  government  land;  provided  such 
state  agrees  to  contribute  to  the  tree- 
planting  project  a  simi  equal  to  at  least 
25  percent  of  the  project  cost  from 
sources  other  than  the  Federal 
Government  and  agrees: 

(1)  To  utilize  small  business 
contractors  or  concerns  in  connection 
with  all  aspects  of  the  tree-planting 
project:  and 

(2)  To  the  extent  possible,  to  divide 
the  planting  project  to  allow  more  than 
one  small  business  concern  to  perform 
the  work  under  the  project. 

(e)  Amount  of  a  grant  (1)  Not  less 
than  one-half  the  total  amount  available 
shall  be  allocated  to  each  eligible  state, 
the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico  on  the 
basis  of  the  population  in  each  area  as 
compared  to  the  total  population  in  all 
areas.  The  Bureau  of  the  Census,  of  the 
Department  of  Commerce,  annual 
population  estimate  or  the  decennial 
census,  whichever  is  most  current,  will 
be  the  basis  for  that  determination. 


(2)  SBA  may  give  priority  in  awarding 
the  remaining  one-half  of  the  total 
amounts  available  to  applicants  who 
agree  to  contribute  more  than  the 
requisite  25  percent  of  the  project  cost 
from  non-Federal  sources.  The  formula 
for  determining  how  the  remaining  one- 
half  of  these  funds  will  be  allocated  to 
applicants  contributing  more  than  the 
requisite  amount  will  be  as  follows: 

(i)  The  maximimi  allowable  additional 
amount  will  be  limited  to  the  amount 
computed  based  on  the  applicant  State's 
population  compared  to  the  total 
population  of  all  states,  the  District  of 
Columbia  and  the  Commonwealth  of 
Puerto  Rico;  and 

(ii)  Of  the  maximum  additional 
amounts,  the  total  amount  available  will 
be  prorated  based  on  the  amount  the 
applicant's  percentage  of  contributed 
non-federal  funds  exceeds  25%: 


PwcOTt  additional 
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1-6.0...... 
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(f)  Application  for  a  grant  (1)  A 
proposal  may  be  initiated  by  any  state 
Agency  designated  by  the  state  to  apply 
for  such  grant  as  described  in 
S  125.12(c)(4).  For  any  fiscal  year  each 
state  may  submit  only  one  application 
for  a  grant  under  this  program. 

(2)  Since  only  one  grant  may  be 
authorized  per  state  per  fiscal  year,  the 
application  must  designate  a  single  state 
agency  responsible  for  receiving  and 
administering  the  grant. 

(3)  The  proposal  shall  consist  of  two 
separate  sections. 

(i)  Section  I— COST  PROPOSAL- 
This  section  is  to  be  comprised  of:  The 
Application;  The  Project  Approval 
Information;  The  Budget  Information; 
and  Assurances,  Certifications,  and 
Attachments. 

(ii)  Section  II— TECHNICAL 
PROPOSAL — This  section  is  comprised 
of  the  Program  Narrative.  A  complete 
proposal  shall  contain  a  table  of 
contents  and  shall  be  responsive  to  the 
technical  requirements  of  the  Program 
Annoimcement. 

(4)  Necessary  application  forms  will 
be  mailed  to  prospective  grantees  as 
part  of  an  official  program 
announcement. 

(5)  The  complete  proposal  shall  be 
submitted  in  original  and  two  copies  to 
such  location  as  designated  in  the 
program  announcement. 

(6)  The  applicant  shall  make  its  best 
effort  to  deliver  the  complete  proposal 


to  the  designated  location  by  the  due 
date  and  time  specified.  Late  proposals 
may  be  accepted  at  the  discretion  of  the 
Director. 

(g)  Method  of  proposal/application 
technical  criteria.  To  be  technically 
acceptable  each  applicant's  proposal 
must: 

(1)  Cleariy  state  the  objective  of  the 
project. 

(2)  Describe  the  location(s)  where  the 
tree-planting  project  will  take  place: 
how  many  trees  will  be  planted;  and  the 
species,  and  size  and  age  of  the  trees  to 
be  planted.  The  proposal  should  include 
vicinity  maps  showing  location  of 
planting  sites. 

(3)  Certify  to  the  state's  contribution, 
both  amount  and  type. 

(4)  Certify  that  the  non-Federal 
contribution  to  the  project  does  not 
include: 

(i)  any  value  attributable  to  the  land 
on  which  the  trees  are  to  be  planted, 
and 

(ii)  that  no  part  of  the  grant  will  be 
used  to  pay  for  land  or  land  charges. 

(5)  Meet  the  objectives  of  section  24(c) 
of  the  Small  Business  Act. 

(i)  The  proposal  must  state  that  all 
contracts  for  planting  services  will  be 
awarded  only  to  contractors  who  would 
quahfy  as  small  business  concerns  as 
defined  in  13  CFR  121.1013. 

(ii)  The  proposal  must  state  that  all 
planting  stock  and  supplies  will  be 
purchased  from  businesses  which  would 
qualify  as  small  business  as  defined  in 
13  CFR  121.1013. 

(iii)  The  applicant's  proposal  must 
permit  increased  employment 
opportunity  in  local  communities. 

(iv)  The  proposal  must,  to  the  extent 
possible,  divide  the  project  to  allow 
more  than  one  small  business  concern  to 
perform  work  under  the  project. 

(6)  Specify  standards  for  site 
selection,  site  preparation,  planting 
stock  care  and  selection.  The  proposal 
must  also  certify  that  planting  methods 
and  overall  care  and  maintenance 
conform  to  standards  that  are 
reasonable  and  customary.  The 
minimum  standard  for  this  evaluation  is 
hereby  established  as  those  criteria, 
instructions  and  examples  contained  in 
the  Forestry  Handbook  2nd  Edition,  Karl 
Wenger,  Editor,  for  the  Society  of 
American  Foresters.  Sections  8  and  18. 
1984.  John  Wiley  and  Sons,  New  York, 
New  York.  Copies  may  be  obtained  from 
the  Society  of  American  Foresters,  5400 
Grosvenor  Lane,  Bethesda,  MD  20814. 

(7)  Specify  the  personnel,  their 
qualifications  and  experience,  and  who 
will  be  responsible  for  supervising  the 
project. 
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(8)  Articulate  a  cost-effective 
approach  toward  accomplishing  the 
objectives  of  the  project. 

(9)  Acconmiodate  periodic  inspection 
and  post-audit  by  SBA. 

(h)  Administration  of  the  grant  The 
grant  will  be  awarded  and  administered 
according  to  the  term  found  in  13  CFR 
part  143,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  except  as  provided 
for  in  this  part. 

Dated:  January  16, 1991. 
Susan  Engeleitar, 
Administrator. 

[FR  Doc.  91-3262  Filed  2-7-91;  3:55  pm] 
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New  edition  ....Order  now ! 


For  those  of  you  who  must  keep  informed 
about  Presid8titial  Proclamations  and 
Executive  Oitiers,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13. 1945. 
through  January  20. 1989.  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current' 
status,  and.  where  applicable,  its  location  in 
this  volume. 

Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents. 
U.S.  Govemment  Printing  Office. 
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Superintendent  of  Documents  Publications  Order  Form 

Charge  your  order. 
It's  easy! 

D  YES,  please  send  me  the  following  indicated  publication:  To  f.x  vour  orders  .nd  inq«iri«-(202)  27S-ooi» 

copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each 

The  total  cost  of  my  order  is  $ (International  customers  please  add  25% .)  Prices  include  regular  domestic  postage  and 

handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Payment: 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


I    I  Check  payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account        I I I — I — I — I — I — I  ~1 — I 

I    I  VISA  or  MasterCard  Account 


(Street  address) 


I 


(City.  State.  ZIP  Code) 
(  ) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature) 


(Daytime  phone  including  area  ccxle) 

Mail  To:  Superintendent  of  DcKuments.  Government  Printing  OfTice.  Washington.  DC  20402-9325 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1989 
SUPPLEMENT:  Revised  January  1,  1990 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uaiformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402-9325. 


Order  Processing  Code:   *6788 


Superintendent  of  Documents  Publication  Order  Form 


DYES 


Charge  your  order. 
It's  easyl 


To  fax  your  orders  and  Inqutries.  202-275-0019 

m   please  send  me  the  following  indicated  publication: 


.copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 


S/N  069-000-00020-7  at  $12.00  each. 

copies  of  the  1990  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-000-00025-8  at  $1.50  each. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


WHO: 


Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  OfBce  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  proceta,  witli  a  focus  on  the  Federal 
Register  lyttem  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Regliter  and  Code 
of  Federal  Regulationa. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessaiy  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  February  28,  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register, 

First  Floor  Conference  Room. 

1100  L  Street  NW.,  Washington.  DC 
RESERVATIONS:  202-523-5240 


WHEN: 
WHERE: 


RESERVATIONS: 


LOS  ANGELES.  CA 

March  4,  at  9:00  a.m. 
Federal  Building, 
300  N.  Los  Angeles  St 
Conference  Room  8544 
Los  Angeles,  CA 
1-800-720-4995 


WHEN: 
WHERE: 


RESERVATIONS: 


SAN  DIEGO.  CA 

March  5,  at  9H)0  a.in. 
Federal  Building. 
880  Front  St 
Conference  Room  4S-13 
San  Diego,  CA 
1-800-726-4995 
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and  Appeals  Office,  Energy  Department 
NOTICES 
Meetings: 

International  Energy  Agency  Indostrial  Advisory  Boaid. 
5809 
Natural  gas  exportation  and  importation: 

Fuel  Services  Group,  Inc.,  5810 

Hadson  Gas  Systems,  Inc.,  5810 

JMC  Fuel  Services.  Inc.  5811 

Natural  Gas  Pipeline  Co.  of  America,  5812 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Polychlorinated  dibenzo-p-dioxir.s,  polychlorinated 

dibenzofurans  and  hydrogen  chloride;  measiu'ement 
methods,  5758 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Iowa,  5757 
Hazardous  waste: 
Identification  and  listing — 
Toxicity  characteristics,  5910 
PROPOSED  RULES 

Air  quality  implementation  plans: 
Preparation,  adoption,  and  submittal — 
Air  quality  models,  5900 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultiffal  commodities: 
Dichlorvos,  5788 
MOTICES 

Agency  information  collection  activities  imder  OMB  review, 
5824,5825 
(2  docimients) 


rv 


Federal  Reg^ataf  /  Vol.  56.  No.  30  /  \/Vedne8day.  February^  13.  1991  /  ,Cootentp 


Hazardous  waste: 

Land  disposal  restrictions;  exemptions — 
Cabot  Corp..  5828 
Pesticides;  emergency  exemptions,  etc.: 

Bacillus  thuringiensis,  5827 
Pesticides;  temporary  tolerances: 

American  Cyanamid;  correction,  5827 

Executive  Office  of  the  President 

See  Administration  Office.  Executive  Office  of  the 

President;  Management  and  Budget  Office;  Presidential 
Documents 

Fanners  Home  Administration 

raOfOSEO  RULES 
Program  regulations: 
Guaranteed  loans;  termination  of  interest  accrual, 
45670 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Aerospatiale,  5749 

British  Aerospace,  5749,  5751 
(2  documents) 

Short  Brothers,  PLC,  5752 
PROPOSED  RULES 
Airworthiness  directives: 

Beech,  5781 
Rulemaking  petitions;  summary  and  disposition,  5761 
NOTICES 
Meetings: 

Air  Transportation  Personnel  Training  and  Qualifications 
Advisory  Committee.  5858 

Federal  Bureau  of  Investigation 

NOTICES 

Criminal  history  record  information  quality;  voluntary 
improvement  standards,  5849 

Federal  CommuNcatlons  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

5828 
Applications,  hearings,  determinations,  etc.: 

Outreach  Communications  Corp.  et  al.,  5828 

WPDC  Inc.,  et  al.,  5829 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc: 

Southern  California  Edison  Co.,  5813 
Applications,  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co..  5814 

(3  documents) 
Arkla  Energy  Resources  et  al.,  5820 
Bayou  Interstate  Pipeline  System.  5815 

(2  documents) 
Car    die  Natural  Gas  Co.,  5820 
CNL    ransmission  Corp.,  5815 
East  Tennessee  Natural  Gas  Co.,  5816 
Equitrans,  Inc.,  5816 

Granite  State  Gas  Transmission,  Inc.,  5821 
Great  Lakes  Gas  Transmission  Ltd.  Partnership,  5818 
KN  Energy.  Inc..  5817 

(2  documents) 
Mid  Louisiana  Gas  Co..  5818 
Midwestern  Gas  Transmission  Co..  5818 
Mississippi  River  Transmission  Corp.,  5818 


Northwest  Pipeline  Co.,  5822 

Northwest  Pipeline  Corp.,  5821 

Questar  Pipeline  Co..  5822 

Texas  Eastern  Transmission  Corp..  5822 

Transcontinental  Gas  Pipe  Line  Corp.,  5818 

Trunkline  Gas  Co.,  5819 

United  Gas  Pipe  Line  Co.,  5823 

Valero  Interstate  Transmission  Co.,  5819 

Wintershall  Pipeline  Corp..  5819 

Wintershall  Pipeline  Corp.  et  al..  5820 

Federal  Highway  Administration 

NOTICES 

Envirormiental  statements;  availability,  etc.: 

Fresno  County,  CA.  5859 
Meetings: 

National  Motor  Carrier  Advisory  Committee,  5859 

Federal  Maritime  Commission 

NOTICES 

Complaints  filed: 
Cartwright  International  Van  Lines,  Inc.,  et  al.,  5830 

Federal  Reserve  System  l  \ 

RULES 

Home  mortgage  disclosure  (Regulation  C): 

State  exemptions — 
Connecticut.  5748  • 

PROPOSED  RULES  ' 

Federal  Open  Market  Committee: 

Freedom  of  Information  Act;  implementation;  uniform  fee 
schedule  and  administrative  guidelines,  5778 
NOTICES 
Applications,  bearings,  determinations,  etc.: 

Peoples  Preferred  Bancshares,  Inc.,  et  al.,  5830 

Federal  Retirement  Thrift  investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  5871 

Federal  Trade  Commission 

PROPOSED  RULES  | 

Trade  regulation  rules: 
Franchising  and  business  opportunity  ventures;  disclosure 
requirements  and  prohibitions;  earnings  claim  and 
preemption  requirements,  5783 
NOTICES 

Prohibited  trade  practices: 
Strawbridge  &  Clothier,  Inc.,  5830 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

5836 
Environmental  statements;  availability,  etc.: 
Coalinga  Cogeneration  Co.,  CA;  incidental  take  of  San 
Joaquin  kit  fox,  etc.,  5836 

Food  and  Drug  Administration 

PROPOSED  RULES 

Animal  drugs,  feeds,  and  related  products: 

Generic  Animal  Drug  and  Patent  Term  Restoration  Act: 
implementation,  5784 
NOTICES 
Food  additive  petitions: 

Hoechst  Celanese  Corp..  5834 


Federal  Re^ster  y'Vol;  he!  ^o.'  30'/  Wednesday.  Feb'rtiaJy^lj  \^-f  bonlents 


Qeneral  Accounting  Office 

NOTICES 

Meetings: 
Federal  Accounting  Standards  Advisory  Board,  5832 

Harry  S.  Truman  Scholarship  Foundation 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
5832 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  National  Institutes  of  Health;  Public 
Health  Service;  Social  Security  Administration 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  5823 

Special  refund  procedures;  implementation.  5824 

Immigration  and  Naturalization  Service 

NOTICES 

Meetings: 
User  Fee  Advisory  Committee,  5848 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau 

International  Trade  Administration 

NOTICES 

Antidumping: 
Benzyl  p-hydroxybenzoate  from  Japan,  5795 
Roller  chain,  other  than  bicycle,  from  Japan,  5796 
Small  electric  motors  of  5  to  150  horsepower  from  Japan, 
5796 
Export  trade  certificates  of  review,  5797,  5799 

(2  documents) 
Short  supply  determinations: 
Steel  plate  used  in  manufacture  of  large  diameter  pipe, 
5799 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Air  impact  wrenches,  5839 
Benzyl  paraben  from — 

Japan.  5839 
United  States-Mexico  Free  Trade  Agreement;  economic 

effects  on  U.S.  industries  and  consumers.  5841 
Wire  electrical  discharge  machining  apparatus 
components,  5839 

Interstate  Commerce  Commission 

Railroad  operation,  acquisition,  construction,  etc.: 
CSX  Transportation,  Inc.,  5842 
Dodge  City  Ford  &  Bucklin  Railroad  Co.,  5842 
Lewis  Coimty  Industrial  Development  Agency  et  al,  5843 
Monteverdi,  David,  et  al.,  5843 

Justice  Department 

See  Antitrust  Division;  Drug  Enforcement  Administration; 
Federal  Bureau  of  Investigation;  Immigration  and 
Naturalization  Service;  Justice  Statistics  Bureau 


Justice  Statistics  Bureau 

NOTICES 

Criminal  history  record  information  quality;  voluntary 
improvement  standards,  5849 

Labor  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
5850 

Land  Management  Bureau 

NOTICES 

Airport  leases: 

Nevada,  5837 
Resource  management  plans,  etc.: 

Redding  Resource  Area,  CA,  5837 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  5918 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Space  Station  Advisory  Committee,  5851 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Design  arts  program;  Presidential  Design  Awards,  5851 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Reflective  material  use  on  large  trucks  and  trailers  for 
conspicuity  increase,  5792 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institute  of  Standards  and  Technology 

NOTICES 
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NOTICES 
Meetings: 
President's  Coimcil  on  Physical  Fitness  and  Sports,  5835 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes; 

Cincinnati  Stock  Exchange,  Inc.,  5854 

Midwest  Stock  Exchange,  Inc.,  5855 

Pacific  Stock  Exchange,  Inc.,  5852 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  5856 

Western  Life  Insurance  Co.  et  al.,  5857 

Small  Business  Administration 

RULES 

Small  business  size  standards: 

Surety  bond  guaranty  program.  5747 
mOPOSEO  RULES 

Business  loan  policy: 
Referral  fees  to  third  parties:  withdrawn,  5781 

Social  Security  Administration 

NOTICES 

Meetings: 
Supplemental  Security  Income  Modernization  Project 
5835 


Transportation  Department 
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Proclaiaarion  1248  oi  February  11, 1901 
Save  Your  Visian  Week,  1991 


By  the  Presideiit  of  nw  United  States  of  America 

A  Prodamatian 

During  this  *l}ecade  of  the  Brain.**  which  is  dedicated  to  enhancing  public 
awareness  of  the  benefits  of  neuroscience  research,  our  observance  of  Save 
Your  Vision  Week  is  particularly  appropriate.  Our  senses — the  precious  gifts 
of  sight,  touch,  hearing,  taste,  and  smell— link  the  mind  to  the  outside  world, 
enabling  us  to  enjoy  all  the  wonders  of  creation.  As  a  "window"  for  the  brain, 
our  eyesight  merits  special  care  and  protection. 

Tragically,  thousands  of  Americans  suffer  vision  loss  each  year — ^vision  loss 
that  might  have  easily  been  prevented.  One  simple  and  highly  effective  way  to 
prevent  vision  loss  is  through  periodic  eye  examinations  by  a  licensed  profes- 
sional. A  thorough  examination  by  an  eye  care  professional  can  lead  to  early 
detection  of  eye  disease  and  allow  time  for  successful  treatment 

Glaucoma  is  one  potentially  blinding  eye  disease  that  can  be  controlled  and 
treated  effectively  if  detected  early.  Regrettably,  however,  glaucoma  remains 
the  leading  cause  of  blindness  in  older  Americans  because  many  fail  to  have 
their  eyes  tested  for  the  disease  before  it  has  permanently  damaged  their 
vision.  Black  Americans  over  age  40  need  to  be  especially  vigilant,  since 
glaucoma  has  been  shown  to  affect  this  group  more  frequently  and  at  an 
earlier  age  than  it  does  others. 

Regular  eye  examinations  are  absolutely  critictd  for  persons  with  diabetes. 
Treatment  is  usually  available  that  can  help  those  witltdiabetic  eye  disease  to 
avoid  extreme  vision  loss.  As  in  the  case  of  glaucoma,  these  treatments  are 
most  effective  when  the  condition  is  detected  early. 

Children  also  need  early  and  regular  eye  examinations.  Even  the  healthiest  of 
children  may  have  an  unsuspected  visual  problem  that  requires  prompt  atten- 
tion. A  routine  checkup  can  identify  such  a  disorder  in  time  for  effective 
treatment. 

In  addition  to  regular  eye  examinations,  all  of  us  can  avoid  vision  loss  by 
protecting  ourselves  against  eye  injuries.  At  home  as  well  as  in  the  workplace, 
one  shoiild  wear  a  face  mask,  goggles,  or  safety  glasses  when  working  with 
potentially  harmful  chemicals  or  machinery.  Whenever  possible,  athletes 
participating  in  contact  sports  or  other  potentially  hazardous  activities  should 
also  wear  protective  eyewear.  Contact  lens  wearers  should  always  handle 
and  clean  their  lenses  carefully,  in  accordance  with  the  directions  of  their  eye 
care  professional.  Finally,  from  an  early  age.  children  should  be  taught  the 
fundamentals  of  eye  safety — and  one  of  the  best  ways  we  can  teach  them  is 
by  good  example. 


> 
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To  encourage  Americans  to  cherish  and  protect  their  vision,  the  Congress,  by 
joint  resolution  approved  December  30, 1963  [77  Stat.  629;  36  U.S.C.  169a),  has 
authorized  and  requested  the  President  to  proclaim  the  first  week  of  March  of 
each  year  as  "Save  Your  Vision  Week." 

NOW,  THEREFORE,  L  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  March  3  through  March  9, 1991,  as 
Save  Your  Vision  Week.  I  xirge  all  Americans  to  participate  in  this  observance 
by  making  eye  care  and  eye  safety  an  important  part  of  their  lives.  I  also 
encourage  eye  care  professionals,  the  media,  and  all  public  and  private 
organizations  committed  to  the  goal  of  sight  conservation  to  join  in  activities 
that  make  Americans  more  aware  of  the  steps  they  can  take  to  protect  their 
vision. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day  of 
February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  himdred  and  fifteenth. 


(FR  Doc.  n-3e32 
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OFFICE  OF  ADMINISTRATION 

5  CFR  Pari  2502 

Freedom  of  Information  Act  of  1966; 
Fee  Schedule;  Fee  Waiver  PoHcy;  and 
Miscellaneous  Amendments 

aqency:  Office  of  Administration, 
Executive  Office  of  the  President. 

action:  Final  nile. 

summary:  This  final  rule  implements 
certain  provisions  of  the  Freedom  of 
Information  Reform  Act  of  1986  (Pub.  L 
iOO-570)  regarding  fees  and  fee  waivers. 

EFFECTIVE  DATE:  March  15, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  L  Overton,  General  Coun»ri,  (202) 
395-2273. 

SUPPLEMENTARY  WPOnMATION.  Under 
the  terms  of  the  Freedom  of  Information 
Reform  Act  of  1986,  and  the  Uniform 
Freedom  of  Information  Act  Fee 
Schedule  and  Guidelines  published  by 
the  Office  of  Management  and  Budget 
(0MB).  52  FR  10012  (Mardi  27, 1987),  the 
Office  of  Administration  (OA) 
piomulgated  for  public  notice  and 
comment  a  proposed  new  schedule  of 
fees  to  be  charged  in  its  processing  of 
requests  few  records  under  the  Freedom 
of  Information  Act  55  FR  29219.  In 
addition,  certain  minor  amendments 
were  made  to  the  procedures  for  the 
internal  handling  of  FOIA  requests  that 
conform  to  organizational  and 
administrative  changes  within  OA. 
Finally,  a  similar  change  was  made,  for 
administrative  purposes,  to  subpart  B. 

On  |u)y  la  1990,  OA  solMnitted  a 
proposed  rule  and  request  for  comments. 
55  FR  29219.  A  total  of  five  issiies  woe 
addressed  by  commentators  following 
the  publication  of  its  proposed 
regulation.  These  comments  specifically 
addressed  matters  relating  to  charges 
for  search,  review,  and  duplication  of 
records. 


The  pmpose  of  establishing  the 
uniform  fee  schedule  for  Freedom  of 
Information  Act  (FOIA)  requests 
pursuant  to  guidelines  promulgated  by 
OMB  was  to  enable  federal  agencies  to 
recover  the  expenses  associated  widi 
search,  review,  and  duplication  of 
records  released  by  the  agency.  It  was 
also  intended  to  distribute  those  costs 
more  equitably  between  persons  seeking 
information  for  the  benefit  of  the  public 
and  persons  seeking  information  to 
further  their  business  interests. 

Section-liy-SectioD  Analysis 

Section  2502.12(a) 

A  commentator  objected  to  computing 
the  cost  of  manual  searches  for  records 
based  on  the  base  pay  of  the  individual 
conducting  the  search  plus  16%  for 
benefits.  This  method  of  computing 
search  time  to  be  charged  to  requesters 
is  the  method  required  under  die  OMB 
guidelines  at  52  FR  11018.  paragraph 
7(b).  As  such,  it  is  used  uniformly 
throughout  the  executive  branch. 

Sec^'oo  2502.12(c) 

Another  commentator  objected  to 
assessing  charges  for  review  of  records. 
OA,  following  the  language  of  OMB, 
intends  to  assess  fees,  where  applicable, 
in  the  event  that  records  withheld  are 
subsequently  reviewed  [a  second  time] 
to  determine  the  applicability  of  other 
exemptions. 

This  matter  is  addressed  in  the  OMB 
guidelines  at  52  FH 10018,  paragraph 
7(c).  The  OMB  guidehnes  expressly 
prt^ibit  charging  for  time  spent 
resolving  general  legal  or  poKcy  issues 
regarding  the  application  of  exemptions, 
as  well  as  for  time  spent  in  the 
administrative  appeal  of  an  exemption 
already  applied.  However,  when  records 
or  portions  of  records  withheld  under  an 
exemption  that  is  snbsequendy 
determined  not  to  apply  are  reviewed 
again  to  determine  die  applicability  of 
other  exemptions  not  previously 
considered,  then  charges  may  be 
assessed.  Therefore,  OA  intends  to 
assess  fees  for  the  review  of  records  as 
stated  in  the  proposed  regulation. 

Section  250212(d) 

One  commentator  objected  to  OA's 
decision  to  charge  $J^5/page  for 
duplication  of  records  released.  After 
conducting  a  survey  of  the  FOIA 
regulations  promulgated  by  other  federal 
agencies,  as  well  as  by  agencies  widiin 


the  Executive  Office  of  the  President, 
including  OMB  and  the  Office  of  the 
United  States  Trade  Representative,  OA 
ccMicIuded  that  $.15/page  was  not 
unreasonable  and  that  the  fee  would  not 
be  reduced. 

Section  2502.13(a) 

A  commentator  objected  to  OA's 
intent  to  "recover  the  cost  of  searching 
for  and  reviewing  records  even  if  there 
is  ultimately  no  disclosure  of  records." 
OMB,  in  establishing  the  uniform 
guidelines  for  fee  schedules,  determined 
that  costs  for  unsuccessful  searches 
were  recoverable  with  the  knowledge 
and  consent  of  the  requester.  52  FR 
10016.  The  language  in  the  OMB 
regulation  has  bera  adapted  for  use  by 
OA  and  includes  the  necessary  clauses 
that  enable  the  requester  to  modify  his 
request  knowing  that  he  may  be  charged 
regardless  of  the  outcome  of  the  search. 

Finally,  a  commentator  addressed  the 
matter  of  "third-party  requests."  In 
developing  the  Unifonn  Guidelines, 
OMB  believed  it  was  important  to 
distinguish  between  the  requester  and 
the  use  to  which  the  requested 
information  would  be  put  52  FR  10013. 
Use,  then,  becomes  the  exclusive 
criterion  for  determining  whether  a 
requester  should  be  charged  for  a 
"commercial"  or  "non-commercial" 
request  Where  this  determination 
cannot  be  made  from  die  request  itselC 
at  where  the  agency  has  cause  to  doubt 
the  use  to  which  a  requester  will  put  the 
records  sought  the  agency  will  seek 
additional  clarification  before  assigning 
the  request  to  a  specific  category.  52  FR 
10017-10018,  paragraph  6(g). 

List  of  Subjects  in  5  CFR  Fait  2502 

Courts,  Freedom  of  information. 

Bruce  L.  Overton, 

General  Counsel. 

PAirr  2502— AVAILABIUTY  OF 
RECORDS 

1.  The  authority  citation  for  part  2502 
is  revised  to  read  as  follows: 

Audietity:  5  U.S.C.  552,  as  amended  by 
Pub.  L  83-502  and  Pub.  L  »-^7Q. 

§§2502.3, 2502.4.  and  2502.10    [Amendedi 

2.  In  5  CFR  part  2502  remove  '726 
Jackson  Place  NW."  and  add  in  its  place 
"725  17th  Street  NW."  in  the  following 
places: 

a.  Section  2502.3(b]. 
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b.  Section  2S02.4(a). 

c.  Section  2502.10(a). 

3  Section  2502.3(a)  is  revised  to  read 
as  follows: 

§  2602.3    OrgantntkMi  and  functions. 

(a)  The  Office  of  Administration  (OA) 
was  created  by  Reorganization  Plan  No. 
1  of  1977  and  Executive  Order  12028.  lU 
primary  function  is  to  provide  common 
administrative  and  support  services  for 
the  various  agencies  and  offices  of  the 
Executive  Office  of  the  President  It 
consists  of: 

(1)  Office  of  the  Director 

(2)  Office  of  the  Deputy  Director 

(3)  Office  of  the  Executive  Secretary 

(4)  Office  of  the  General  Counsel 

(5)  Six  Directors  and  their  staffs,  who 
are  responsible  for  the  following 
divisions: 

(i)  Administrative  Operations 
(ii)  Facilities  Management 
(iii)  Financial  Management 
(iv)  Information  Resources 

Management 
(v)  Library  and  Information  Services 
(vi)  Personnel  Management 


92S02.4   [Amended] 

4.  In  i  2S02.4(a)  remove  the  words 
"Executive  Office  of  the  President 
Information  Center,"  and  add  in  their 
place  the  words  "The  Executive  Office 
of  the  President  Library". 

5.  Sections  2502.6  (a)  and  (e)  are 
revised  to  read  as  follows: 

S  2S02.6    How  to  requMt  rocorda   form 


(a)  A  request  made  under  the  FOLA 
must  be  submitted  in  writing,  addressed 
to:  FOIA  Officer,  Office  of 
Administration,  725 17th  Street  NW., 
Washington,  DC  20503.  The  words 
"FOIA  REQUEST'  should  be  cleariy 
marked  on  both  the  letter  and  the 
envelope.  Due  to  security  measures  at 
the  Old  and  New  Executive  Office 
Buildings,  requests  made  in  person 
should  be  delivered  to  Room  G-1,  at  the 
above  address. 


(e)  Upon  receipt  of  the  FOIA  request, 
the  FOIA  Officer  will  make  an  initial 
determination  of  which  officials  and 
offices  may  be  involved  in  the  search 
and  reviewing  procediires.  The  FOIA 
Officer  will  circulate  the  request  to  all 
offices  so  identified  and  any  others  the 
FOLA  Officer  later  determines  should  be 
notified. 

S2S02.7    [Amonded] 

6.  In  I  2502.7  remove  the  words 
"Deputy  Director"  and  add  in  their  place 
the  words  "General  Counsel". 


7.  Section  2502.9  is  amended  by 
redesignating  paragraph  (b)(4)  as 
paragraph  (b)(5)  and  by  adding  a  new 
paragraph  (b)(4).  Newly  redesignated 
paragraph  (b)(5)  is  amended  by 
removing  the  word  "Director"  and  by 
adding  in  its  place  the  words  "Deputy 
Director". 

1 2502.9    RMpon—    fonii  aiid  content 

(b)  •  *  • 

(4)  A  statement  that  no  agency 
records  are  responsive  to  the  request. 


12502.10  [Amended] 

6.  In  5  CFR  2502.10  remove  the  word 
"Director"  wherever  it  appears  and  add 
in  its  place  the  words  "Deputy  Director". 

9.  A  centered  heading  is  added 
preceding  t  2502.11  and  8S  2502.11- 
2502.13  are  revised  to  read  as  follows: 

Chaige*  for  Search  and  RepcoductioD 

12502.11  DefMtlont. 

For  the  purpose  of  this  part 

(a)  All  the  terms  defined  in  the 
Freedom  of  Information  Act  apply. 

(b)  A  "statute  specifically  providing 
for  setting  the  level  of  fees  for  particular 
types  of  records"  (5  U.S.C.  552(a)(4)(vi)) 
means  any  statute  that  specifically 
requires  a  government  agency,  such  as 
the  Government  Printing  Office  (GPO)  or 
the  National  Technical  Information 
Service  (NTIS),  to  set  the  level  of  fees 
for  particular  types  of  agencies  in  order 
to: 

(1)  Serve  both  the  general  public  and 
private  sector  organizations  by 
conveniently  making  available 
government  information; 

(2)  Ensure  that  groups  and  individuals 
pay  the  cost  of  publications  and  other 
services  that  are  for  their  special  use  so 
that  these  costs  are  not  borne  by  the 
general  taxpaying  public; 

(3)  Operate  an  information 
dissemination  activity  on  a  self- 
sustaining  basis  to  the  maximum  extent 
possible:  or 

(4)  Return  overdue  revenue  to  the 
Treasury  for  defraying,  wholly  or  in 
part  appropriated  funds  used  to  pay  the 
cost  of  disseminating  government 
information. 

Statutes,  such  as  the  User  Fee  Statute, 
which  only  provide  a  general  discussion 
of  fees  without  explicitly  requiring  that 
an  agency  set  and  collect  fees  for 
particular  documents  do  not  supersede 
the  Freedom  of  Information  Act  under 
section  (a)(4)(A)(vi]  of  that  statute. 

(c)  The  t^rm  "direct  costs"  means 
those  expenditures  that  OA  incurs  in 
searching  for  and  duplicating  (and  in  the 
case  of  commercial  requestors. 


reviewing)  documents  to  respond  to  a 
FOIA  request  Direct  costs  include,  for 
example,  the  salary  of  the  employee 
performing  the  work  (the  basic  rate  of 
pay  for  the  employee  plus  16  percent  of 
that  rate  to  cover  benefits)  and  the  cost 
of  operating  duplicating  machinery.  Not 
included  in  direct  costs  are  overhead 
expenses  such  as  costs  of  space,  and 
heating  or  lighting  the  facility  in  which 
the  records  are  stored. 

(d)  The  term  "search"  includes  all 
time  spent  looking  for  material  that  is 
responsive  to  a  request  including  page- 
by-page  or  line-by-line  identification  of 
material  within  documents.  OA 
employees  should  ensure  that  searching 
for  material  is  done  in  the  most  efficient 
and  least  expensive  manner  so  as  to 
minimize  costs  for  both  the  agency  and 
the  requestor.  For  example,  employees 
should  not  engage  in  a  line-by-line 
search  when  merely  duplicating  an 
entire  dociunent  would  prove  the  least 
expensive  and  quicker  method  of 
complying  with  a  request  "Search" 
should  be  distinguished,  moreover,  from 
"review"  of  material  in  order  to 
determine  whether  the  material  is 
exempt  from  disclosure  (see  paragraph 
(f)  of  this  section).  Searches  may  be 
done  manually  or  by  computer  using 
existing  programming. 

(e)  The  term  "duplication"  refers  to 
the  process  of  making  a  copy  of  a 
document  necessary  to  respond  to  a 
FOIA  request.  Such  copies  can  take  the 
form  of  paper  copy,  microform,  audio- 
visual materials,  or  machine  readable 
(e.g.  magnetic  tape  or  disk),  among 
others.  The  copy  provided  must  be  in  a 
form  that  is  reasonably  usable  by  the 
requestors. 

(0  The  term  "review"  refers  to  the 
process  of  examining  documents  located 
in  response  to  a  request  that  is  for  a 
commercial  use  (see  paragraph  (g)  of 
this  Section)  to  determine  whether  any 
portion  of  any  document  located  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  documents  for 
disclosure,  (e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release).  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

(g)  The  term  "  'commerical  use' 
request"  refers  to  a  request  from  or  on 
behalf  of  one  who  seeks  information  for 
a  use  or  purpose  that  furthers  the 
commercial  trade,  or  profit  interests  of 
the  requestor  or  the  person  on  whose . 
behalf  the  request  is  made.  In 
determining  whether  the  requestor 
properly  belongs  in  this  category,  OA 
must  determine  the  use  to  which  a 
requestor  will  put  the  documents 
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requested.  Moreover,  where  an  OA 
employee  has  reasonable  cause  to  doubt 
the  use  to  which  a  requestor  will  put  the 
records  sought  or  where  that  use  is  not 
clear  from  the  request  itself,  the 
employee  should  seek  additional 
clarification  before  assigning  the  request 
to  a  specific  category. 

(h)  The  term  "educational  institution" 
refers  to  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  or  an  institution  of  vocational 
education,  that  operates  a  program  or 
programs  of  scholarly  research. 

(i)  The  term  "non-commercial 
scientific  institution"  refers  to  an 
institution  that  is  not  operated  on  a 
"commercial"  basis  (as  that  term  is 
referenced  in  paragraph  (g)  of  this 
section)  and  that  is  operated  solely  for 
the  purpose  of  conducting  scientific 
research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

0)  The  term  "representative  of  the 
news  media"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  ciurent  interest  to  the 
pubhc.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  (but  only  in 
those  instances  when  they  can  qualify 
as  disseminators  of  "news")  who  make 
their  products  available  for  purchase 
and  subscription  by  the  general  public. 
These  examples  are  not  intended  to  be 
all-inclusive.  Moreover,  as  traditional 
methods  of  news  delivery  evolve  (e.g., 
electronic  dissemination  of  newspapers 
through  telecommimications  services), 
such  alternative  media  would  be 
included  in  this  category.  In  the  case  of 
"free  lance"  journalists,  they  may  be 
regarded  as  working  for  a  news 
organization,  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it.  A 
publication  contract  would  be  the 
clearest  proof,  but  OA  may  also  look  to 
the  past  publication  record  of  a 
requestor  in  making  this  determination. 

§  2502.12    Fm«  to  bo  diarged— general. 

OA  should  charge  fees  thaftecoup  the 
full  allowable  direct  costs  it  incurs. 
Moreover,  it  shall  use  the  most  efficient 
and  least  costly  methods  to  comply  with 
requests  for  documents  made  under  the 
FOIA.  When  documents  that  would  be 
responsive  to  a  request  are  maintained 


for  distribution  by  agencies  operating 
statutory-based  fee  schedule  programs 
(see  definition  in  9  2502.11(b)),  such  as 
the  NTIS,  OA  should  inform  requestors 
of  the  steps  necessary  to  obtain  records 
from  those  sources. 

(a)  Manual  searches  for  records.  OA 
will  charge  at  the  salary  rate(s]  (i.e., 
basic  pay  plus  16  percent)  of  the 
employee(s)  making  the  search. 

(b)  Computer  searches  for  records. 
OA  will  charge  at  the  actual  direct  cost 
of  providing  this  service.  This  will 
include ,the  cost  of  operating  the  central 
processing  unit  for  that  portion  of 
operating  time  that  is  directly 
attributable  to  searching  for  records 
responsive  to  a  FOIA  request  and 
operator/programmer  salary 
apportionable  to  the  search. 

(c)  Review  of  records.  Only  requestors 
who  are  seeking  docimients  for 
commercial  use  may  be  charged  for  time 
spent  reviewing  records  to  determine 
whether  they  are  exempt  from 
mandatory  disclosure.  Charges  may  be 
assessed  only  for  the  initial  review;  i.e., 
the  review  undertaken  the  first  time  OA 
analyzes  the  applicability  of  a  specific 
exemption  to  a  particular  record  or 
portion  of  a  record.  Records  or  portions 
of  records  withheld  in  full  under  an 
exemption  that  is  subsequently 
determined  not  to  apply  may  be 
reviewed  again  to  determine  the 
applicability  of  other  exemptions  not 
previously  considered.  The  costs  for 
such  a  subsequent  review  are 
assessable. 

(d)  Duplication  of  records.  Records 
will  be  duplicated  at  a  rate  of  $.15  per 
page.  For  copies  prepared  by  computer 
such  as  tapes  or  printouts,  OA  shall 
charge  the  actual  cost  including 
operator  time,  of  production  of  the  tape 
or  printout  For  other  methods  of 
reproduction  or  dupUcation,  OA  will 
charge  the  actual  direct  costs  of 
producing  the  document(s).  If  OA 
estimates  that  duplication  charges  are 
likely  to  exceed  $i25.00,  it  shall  notify  the 
requestor  of  the  estimated  amount  of 
fees,  unless  the  requestor  has  indicated 
in  advance  his  willingness  to  pay  fees  as 
high  as  those  anticipated.  Such  a  notice 
shall  offer  a  requestor  the  opportunity  to 
confer  with  agency  persoimel  with  the 
object  of  reformulating  the  request  to 
meet  his  or  her  needs  at  a  lower  cost 

(e)  Other  charges.  OA  will  recover  the 
full  costs  of  providing  services  such  as 
those  enumerated  below  when  it  elects 
to  provide  them: 

(1)  Certifying  that  records  are  true 
copies; 

(2)  Sending  records  by  special 
methods  such  as  express  mail. 

(f)  Remittances  shall  be  in  the  form  of 
a  personal  check  or  bank  draft  drawn  on 


a  bank  in  the  United  States,  or  a  postal 
money  order.  Remittances  shall  be  made 
payable  to  the  order  of  the  Treasury  of 
the  United  States  and  mailed  or 
delivered  to  the  FOIA  Officer,  Office  of 
Administration,  725  17th  Street  NW.. 
Washington,  DC  20503. 

(g)  A  receipt  for  fees  paid  will  be 
given  upon  request  Refund  of  fees  paid 
for  services  actually  rendered  will  not 
be  made. 

(h)  Restrictions  on  assessing  fees. 
With  the  exception  of  requestors 
seeking  documents  for  a  commercial  . 
use,  OA  will  provide  the  first  100  pages 
of  duplication  and  the  first  two  hours  of 
search  time  without  charge.  Moreover, 
OA  will  not  charge  fees  to  any 
requestor,  including  commercial  use 
requestors,  if  the  cost  of  collecting  a  fee 
would  be  equal  to  or  greater  than  the  fee 
itself. 

(1)  The  elements  to  be  considered  in 
determining  whether  the  "cost  of 
collecting  a  fee"  are  the  administrative 
costs  of  receiving  and  recording  a 
requestor's  remittance,  and  processing 
the  fee  for  deposit  in  the  Treasury 
Department's  special  account 

(2)  For  purposes  of  these  restrictions 
on  assessment  of  fees,  the  word  "pages" 
refers  to  copies  of  "8V4  x  11"  or  "11  x 
14."  Thus,  requestors  are  not  entitled  to 
100  microfiche  or  100  computer  disks,  for 
example.  A  microfiche  containing  the 
equivalent  of  100  pages  or  100  pages  of 
computer  printout  does  meet  the  terms 
of  the  restriction. 

(3)  Similarly,  the  term  "search  time"  in 
this  context  has  as  its  basis,  manual 
search.  To  apply  this  term  to  searches 
made  by  computer,  OA  will  determine 
the  hourly  cost  of  operating  the  central 
processing  unit  and  the  operator's 
hourly  salary  plus  16  percent  When  the 
cost  of  a  search  (including  the  operator 
time  and  the  cost  of  operating  the 
computer  to  process  the  request]  equals 
the  equivalent  dollar  amount  of  two 
hours  of  the  salary  of  the  person 
performing  the  search,  i.e.,  the  operator, 
OA  will  begin  assessing  charges' for  a 
computer  search. 

$2502.13    Fees  to  bt  Charged— categories 
of  rsqusstors. 

There  are  four  categories  of  FOLA 
requestors:  commercial  use  requestors 
educational  and  non-commercial 
scientific  institutions;  representatives  of 
the  news  media;  and  all  other 
requestors.  The  specific  levels  of  fees  for 
each  of  these  categories  are: 

(a)  Commercial  use  requestors.  When 
OA  receives  a  request  for  documents  for 
commercial  use,  it  will  assess  charges 
that  recover  the  full  direct  costs  of 
searching  for,  reviewing  for  release,  and 
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dii|»licatmg  the  record  sought. 
Reqoettort  mast  reasonably  describe 
the  records  sought  Commercial  use 
requestors  are  not  entitled  to  two  hours 
of  free  search  time  nor  100  free  pages  of 
reproduction  of  documents.  OA  may 
recover  the  cost  of  searching  for  and 
reviewing  records  even  if  there  is 
ultimately  no  disclosure  of  records  (see 
(2502.14). 

(b)  Educational  and  non-commercial 
scientific  institution  requestors.  OA 
shall  provide  dociunents  to  requestors  in 
this  category  for  the  cost  of  reproduction 
alone,  excluding  charges  fw  the  first  100 
pages.  To  be  eligible  for  inclusion  in  this 
category,  requestors  must  show  that  the 
request  is  being  made  as  authorized  by 
and  under  the  auspices  of  a  qualifying 
institution  and  that  the  records  are  not 
sought  for  a  commercial  use,  but  are 
sought  in  furtherance  of  scholarly  if  the 
request  is  from  an  education  institution) 
or  scientific  (if  the  request  is  from  a  non- 
commercial scientific  institution) 
research.  Requestors  must  reasonably 
describe  the  records  sought. 

(c)  Requestors  who  are 
representatives  of  the  news  media.  OA 
shall  provide  documents  to  requestors  in 
this  category  for  the  cost  of  reproduction 
alone,  excluding  charges  for  the  first  100 
pages.  To  be  etigible  for  inclusion  in  this 
category,  a  requestor  must  meet  the 
criteria  in  |  2S02.11(j),  and  his  or  her 
request  most  not  be  made  for 
commercial  use.  In  reference  to  this 
class  of  requestors  a  request  for  records 
supporting  die  news  dissemination 
function  of  the  requestor  shall  not  be 
considered  to  be  a  request  that  is  for  a 
commercial  use.  Requestors  must 
reasonably  describe  the  records  sought. 

(d)  All  other  requestors.  OA  shall 
charge  requestors  who  do  not  fit  into 
any  of  the  categories  above  fees  that 
recover  the  full  reasonable,  direct  cost 
of  searching  for  and  reproducing  the 
records  that  are  responsive  to  the 
request  except  that  the  first  100  pages 
and  the  first  two  hours  of  search  time 
shall  be  furnished  without  charge. 
Moreover,  requests  for  records  about  the 
requestors  filed  in  OA's  system  of 
records  will  continue  to  be  treated  under 
the  fee  provisions  of  the  Privacy  Act  of 
1974  which  permit  fees  only  for 
reproduction.  Requestors  must 
reasoiubly  describe  the  records  sought. 

H  2S02.14-2S02.17    [RadMlgnatsd 
99  2902.16-2902.19) 

la  Sections  2502.14  through  2502.17 
are  redesignated  as  S9  2502.16  through 
2502.19.  respectively. 

11.  New  sections  2502.14  and  2502.15 
are  added  to  read  as  follows: 


§  2502.14 

(a)  Charging  interest — notice  and  rate. 
OA  may  begin  assessing  interest  on  an 
unpaid  bill  starting  on  the  31st  day  of 
the  month  following  the  date  on  which 
billing  was  sent.  The  fact  that  the  fee 
has  been  received  by  OA  within  the 
thirty  day  grace  period,  even  if  not 
processed.  vfiW  suffice  to  stay  the 
accrual  of  interest.  Interest  will  be  at  the 
rate  prescribed  in  section  3717  of  title  31 
of  the  United  States  Code  and  will 
accrue  from  the  date  of  billing. 

(b)  Charges  for  an  unsuccessful 
search.  OA  may  assess  diarges  for  time 
spent  searching,  even  if  it  fails  to  locate 
the  records  or  if  records  located  are 
determined  to  be  exempt  from 
disclosure.  If  OA  estimates  that  search 
charges  are  likely  to  exceed  $25.00,  it 
shall  notify  the  requestor  of  the 
estimated  amount  of  fees,  unless  the 
requestor  has  indicated  in  advance  his 
willingness  to  pay  fees  as  high  as  those 
anticipated.  Such  a  notice  shall  offer  the 
requestor  the  opportunity  to  confer  with 
agency  personnel  with  the  object  of 
reformulating  the  request  to  meet  his  or 
her  needs  at  a  lower  cost. 

(c)  Aggregation  results.  A  requestor 
may  not  file  multiple  requests  at  the 
same  time,  each  seeking  portions  of  a 
document  or  documents  solely  in  order 
to  avoid  payment  of  fees.  When  OA 
reasonably  believes  that  a  requestor,  or 
on  rare  occasions,  a  group  of  requestors 
acting  in  concert  is  attempting  to  break 
a  request  down  into  a  series  of  requests 
for  the  purpose  of  evading  the 
assessment  of  fees,  OA  may  aggregate 
any  such  request  and  charge 
accordingly.  One  element  to  be 
considered  in  determining  whether  a 
belief  would  be  reasonable  is  the  time 
period  over  which  the  requests  have 
occurred. 

(d)  Advance  payments.  OA  may  not 
require  a  requestor  to  make  an  advance 
payment  i.e.,  payment  before  work  is 
commenced  or  continued  on  a  request 
unless: 

(1)  OA  estimates  or  determines  that 
allowable  charges  that  a  requestor  may 
be  required  to  pay  are  likely  to  exceed 
$250.00.  Then.  OA  wUl  noUfy  the 
requestor  of  the  likely  cost  and  obtain 
satisfactory  assurance  of  full  payment 
where  the  requestor  has  a  history  of 
prompt  payment  of  FOIA  fees,  or  require 
an  advance  payment  of  an  amount  up  to 
the  full  estimated  charges  in  the  case  of 
requestors  with  no  history  of  payment; 
or 

(2)  A  requestor  has  previously  failed 
to  pay  a  fee  charged  in  a  timely  fashion 
(i.e.,  within  thirty  days  of  the  date  of  the 
billing).  OA  may  require  the  requestor  to 
pay  the  full  amount  owed  plus  any 


applicable  interest  as  provided  above  or 
demonstate  that  he  or  she  has  in  fact 
paid  the  fee,  and  to  make  an  advance 
payment  of  the  full  amount  of  the 
estimated  fee  before  the  agency  begins 
to  process  a  new  request  or  a  pending 
request  from  that  requestor. 

When  OA  acts  under  paragraph  (d)  (1) 
or  (2)  of  this  section,  the  administrative 
time  limits  prescribed  in  the  FOLA,  5 
U.S.C.  552(a)(6)  (i.e..  ten  working  days 
from  receipt  of  initial  request  and  20 
working  days  from  receipt  of  appeals . 
from  initial  denial,  plus  permissible 
extensions  of  these  time  limits)  will 
begin  only  after  OA  has  received  fee 
payments  described  above. 

(e)  Effect  of  the  Debt  Collection  Act  of 
1982  (Pub.  L  97-365).  OA  should  comply 
with  the  provisions  of  the  Debt 
Collection  Act  including  disclosure  to 
consumer  reporting  agencies  and  use  of 
collection  agencies,  where  appropriate, 
to  encourage  repayment. 

§2502.15    Wal var  or  reduction  of  chargas. 

Fees  otherwise  chargeable  in 
connection  with  a  request  for  disclosure 
of  a  record  shall  be  waived  or  reduced 
where  it  is  determined  that  disclosure  is 
in  the  public  interest  because  it  is  likely 
to  contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requestor. 

12.  Newly  redesignated  5  2502.16  is 
amended  by  revising  paragraph 
(b)(2)(i)(C)  to  read  as  follows: 

9  2502.16    bifomation  to  b«  disciosad. 

(b)  *  *  • 

(2)  •  •  * 

(i)  *  *  *      . 

(C)  OA  will  withhold  all  cost  data 
submitted  except  the  total  estimated 
cost  for  each  year  of  the  contract. 
Where  appropriate.  OA  will  release  unit 
pricing  data  except  where  that 
information  would  disclose  confidential 
information  such  as  profit  margins.  It 
will  release  these  total  estimated  costs 
and  ordinarily  release  explanatory 
material  and  headings  associated  with 
the  cost  data,  withholding  only  the 
figures  themselves.  If  a  contractor 
believes  some  of  the  explanatory 
material  should  be  withheld,  that 
material  must  be  identified  and  a 
justification  be  presented  as  to  why  it 
should  not  be  released. 

99  2S02J1, 2502.32,  and  2S02.33 
(Amandad) 

13.  In  St  2502.31.  2502.32,  and  2502.33 
remove  the  word  "Director"  wherever  it 
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appears  and  in  its  place  add  the  words 
"Deputy  Director". 

[PR  Doc.  91-3356  Filed  2-12-91;  8:45  am] 
HUMO  cooc  siii-ei^ 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1421 

Grain  and  Similarly  Handled 
Commoditiea 

AOENCY:  Commodity  Credit  Corporation. 
USDA. 

action:  Final  rule. 

summary:  This  final  rule  amends  the 
regulations  at  7  CFR  part  1421  with 
respect  to  the  Farmer  Owned  Reserve 
(FOR)  program  which  is  conducted  by 
the  Commodity  Credit  Corporation 
(CCC)  in  accordance  with  section  110  of 
the  Agriculture  Act  of  1949.  as  amended 
(the  1949  Act).  This  rule  is  necessary  in 
order  to  implement  the  changes  made  to 
section  110  by  the  Food.  Agriculture, 
Conservation  and  Trade  Act  of  1990  (the 
1990  Act).  The  amendment  made  by  diis 
rule  simply  codifies  the  determination 
made  by  the  Secretary  of  Agriculture 
that  up  to  300  million  bushels  of  1990 
crop  wheat  may  be  pledged  as  collateral 
for  FOR  loans. 

EFFECTIVE  DATE:  This  final  rule  shall 
become  effective  on  February  13. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bradley  Karmen,  Group  Leader,  Food 
Grains  Group.  Commodity  Analysis 
Division  (CAD).  USDA-ASCS.  P.O.  Box 
2415.  Washington.  DC  20013  or  call  (202) 
447-7923. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Secretary's  Memorandum  No.  1512- 
- 1  and  it  has  been  designated  as  "major". 
A  Final  Regulatory  Impact  Analysis  has 
been  prepared  and  is  available  from 
Craig  Jagger.  Agriculture  Economist. 
CAD.  USDA-ASCS.  P.O.  Box  2415. 
Washington.  DC  20013  or  call  (202)  447- 
7923. 

The  title  and  number  of  the  federal 
assistance  program,  as  found  in  the 
catalogue  of  Federal  Domestic 
Assistance,  to  which  this  notice  applies 
is  Grain  Reserve — 10.067. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  CCC  is  not  required 
by  S  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  these  determinations. 


This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V  published  at  48  FR 
29115  (June  24. 1983). 

Background 

Section  110  of  the  1949  Act  sets  forth 
the  statutory  authority  for  the  FOR 
program  which  was  added  to  ttie  1949 
Act  by  the  Food  and  Agriculture  Act  of 
1977.  The  FOR  was  originally  intended 
to  encourage  producers  to  store  wheat 
and  feed  grains  during  times  of  surplus 
for  orderly  marketing  at  a  later  time.  As 
noted  in  the  Conference  Report  to  the    . 
1990  Act  however,  experience  has 
shown  that  the  FOR  has  not  operated  in 
an  efficient  manner 

The  Managers  feel  that  the  FOR  has 
not  been  operated  in  an  efficient  manner 
in  the  recent  past.  The  changes  made  in 
this  section  are  intended  to  provide  for  a 
more  moderate  transition  of  grain  into 
and  out  of  the  reserve.  The  Managers 
note  that  the  program  has,  in  the  past 
had  the  effect  of  completely  isolating  the 
reserve  from  the  market — some  wheat 
from  the  1978  crop  remains  in  the 
reserve  at  the  time  this  Act  is  being 
completed.  The  Managers  intend  that 
the  changes  made  in  the  Act  will  allow 
for  a  more  orderly  flow  of  grain  into  and 
out  of  the  FOR.  Accordingly,  the 
amendments  adopted  in  the  conference 
substitute  become  effective  December  1, 
1990.  to  govern  the  administration  of  the 
FOR  as  of  that  date. 

In  order  to  ensure  that  unreasonably 
large  quantities  of  grain  are  not  placed 
in  the  FOR.  the  1990  Act  amended 
section  110  to  provide  that  the  maximimi 
quantity  of  wheat  in  the  FOR  caimot 
exceed  450  milUon  bushels  and  the 
maximum  quantity  of  feed  grains  cannot 
exceed  900  million  bushels;  there  are  no 
minimum  quantities  which  must  be 
maintained  in  the  FOR.  The  maximum 
quantity  of  wheat  in  the  FOR  may  be 
established  within  the  range  of  300-450 
million  bushels  and  the  maximum 
quantity  of  feed  grains  within  a  range  of 
600-900  million  bushels. 

Entry  into  the  FOR  is  triggered  based 
upon  price  and  stocks-to-use  ratios. 
Section  110  provides: 

(2)  Discretionary  Entry— the 
Secretary  may  maike  extended  loans 
available  to  producers  of  wheat  or  feed 
grains  if: 

(A)  The  Secretary  determines  that  the 
average  market  price  for  wheat  or  com. 
respectively,  for  the  90-day  period  prior 
to  December  15  for  wheat  or  March  15 
for  feed  grains  is  less  than  120  percent 
or  the  current  loan  rate  for  wheat  or 
com.  respectively; 


(B)  As  of  the  appropriate  date 
specified  above  the  Secretary  estimates 
that  the  stocks-to-use  ratio  on  the  last 
day  of  the  current  marketing  year  will 
be: 

(i)  In  the  case  of  wheat  more  than  37.5 
percent  and 

(ii)  In  the  case  of  com.  more  than  22.5 
percent 

(3)  Mandatory  Entry— The  Secretary 
shall  make  extended  loans  available  to 
producers  of  wheat  or  feed  grains  if  the 
conditions  specified  in  subparagraphs 
(A)  and  (B)  or  paragraph  (2)  are  met  for 
wheat  and  feed  grains,  respectively. 

Section  110  provides  that  whether  or 
not  there  will  be  entry  of  wheat  into  the 
FOR  wiU  be  announced  by  December  15 
of  the  year  in  which  the  crop  of  wheat 
was  harvested  and  in  the  case  of  feed 
grains,  March  15  of  the  year  following 
the  year  in  which  the  crop  of  com  was 
harvested.  Thus,  the  determination  of 
whether  a  crop  of  grain  sorghum,  oats  or 
barley  will  be  allowed  entry  into  the 
FOR  will  also  be  announced  by  March 
15  or  the  year  following  the  year  in 
which  such  crop  was  harvested. 

If  entry  into  the  FOR  is  allowed,  as 
noted  in  the  Conference  Report  the 
terms  and  conditions  of  the  FOR  loans 
are  designed  to  allow  greater  flexibility 
to  producers  than  was  previously 
allowed  under  section  110: 

The  aurent  statutory  restrictions  on 
access  to  FOR  grain  severely  restrict 
usefulness  of  the  FOR.  The  amendments 
adopted  in  the  Conference  substitute 
wiU  allow  producers  to  gain  access  to 
FOR-held  grain  to  encourage  producers 
to  redeem  grain  from  the  FOR  as  market 
conditions  and  individual  marketing 
plans  warrant.  The  amendments  allow 
all  producers  to  redeem  FOR  loans  at 
any  time  without  imposition  of 
penalties,  as  exist  in  current  law.  The 
amendments  also  provide  that  once 
market  prices  reach  95  percent  of  the 
current  estabUshed  price  for  the 
commodity,  storage  payments  will  end, 
and  loans  extended  for  FOR  grain  will 
begin  accruing  interest  once  market 
prices  each  [sic]  105  percent  of  the 
established  target  price  for  the 
commodity. 

Storage  payments  will  be  paid  with 
respect  to  FOR  grain  after  the  fact  on  a 
quarterly  basis.  Section  110  also 
provides: 

The  Secretary  shall  cease  making 
storage  payments  whenever  the  price  of 
wheat  or  feed  grains  is  equal  to  or 
exceeds  95  percent  of  the  then  current 
established  price  for  the  commodities, 
and  for  any  90-day  period  immediately 
following  the  last  day  on  which  the  price 
of  wheat  or  feed  grains  was  equal  to  or 
in  excess  of  95  percent  of  the  then 
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current  ettaUUhed  price  for  the 
coauBoditieft. 

Althooflk  the  FOR  program  was 
intended  to  easiira  that  grain  would 
come  out  of  the  FOR  when  prices  were 
Ugh.  pcodooers  have  shown  a  reluctance 
to  repay  FXDR  loans.  In  large  part  this  is 
doe  to  the  storage  payments  which  they 
could  earn  under  the  FOR  and  due  to 
special  Internal  Revenue  Code  tax 
previsioos  which  aQow  producers  the 
option  to  defer  the  declaration  of  the 
proceeds  of  CCC  price  support  loans  as 
income  until  the  maturity  of  the  loan. 

In  order  to  ensure  orderly 
management  of  the  FOR.  section  110 
provides  that  producers  may,  if  entry  is 
allowed,  only  enter  the  FOR  after  the 
maturity  of  the  regular  (Hnonth  price 
support  loan  expired  unless,  at  the 
discretion  of  the  Secretary,  the  loan  has 
been  extended  for  one  6-nMmth  period. 
Also,  in  order  to  provide  for  equitable 
treatment  of  producers,  section  110 
provides  that  the  Secretary  shall  take 
regional  differences  into  consideration 
when  administering  the  FOR. 

As  discBssed  above  the  determination 
as  to  whether  there  will  be  entry  into  the 
FOR  is  based  apon  a  review  of  the 
market  prices  Cor  the  BO  days 
immediately  preceding  the 
determination,  as  well  as  upon  a 
projection  of  the  estimated  stock»-to-use 
ratio  which  is  projected  to  exist  at  the 
end  of  the  marketing  year  for  wheat  and 
com.  respectively.  Due  to  the  fact  that 
this  detenninatioa  for  the  19B0  crop  of 
wheat  was  required  to  be  made  by 
December  15i,  1900,  which  was  17  days 
after  the  date  of  the  enactment  of  the 
1990  Act.  it  was  not  practicable  to  issue 
a  proposed  or  interim  rule  regarding  the 
90-day  price  fbnaula  prior  to  the  1990 
crop  determination.  Accordingly,  on 
December  14, 1990,  the  Secretary 
announced  that  the  1960  "stocks-to-use" 
ratio  was  in  excess  of  37.5  percent  and 
that  the  90-day  market  price  was  in 
excess  of  120  percent  of  the  1990  price 
support  level. 

Based  on  a  review  of  existing  and 
projected  market  conditions,  tbe 
Secretary  exercised  his  discretionary 
authority  to  allow  up  to  300  million 
bushels  of  the  1990  crop  wheat  into  the 
FOR.  This  final  rule  amends  7  CFR  part 
1421  to  set  forth  this  determination. 
Pursuant  to  a  separate  rulemaking 
exercise,  7  CFR  part  1421  will  be 
amended  to  set  forth  the  terms  and 
conditions  of  the  FOR  which  will  be  in 
effect  for  the  1990  and  subsequent  crops 
of  wheat  and  feed  grains. 

List  of  Sab|ecto  in  7  CFR  Part  1421 

Grains.  Loan  programs/Agriculture, 
Price  support  programs.  Warehouses. 


Final  Rda 

Accordingly.  7  CFR  part  1421  is 
amended  as  follows: 

PART  1421-{AMENOED] 

1.  The  authority  citation  for  7  CFR 
part  1421  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1421. 1423. 1425  and 
1445e;  IS  U.S.C  TlSb  and  714c 

2.  Section  1421740  is  amended  by 
adding  a  new  paragraph  (c]  to  read  as 
follows: 


{ 1421.740 


(c)  The  regulations  in  this  subpart  are 
not  applicable  to  the  1990  and 
subsequent  crops  of  wheat  and  feed 
grains  except  as  provided  in  f  1421742. 

3.  Section  1421.742  is  revised  to  read 
as  follows: 


91421742 

The  maximum  quantity  of  1990  crop 
wheat  which  may  be  stored  under  the 
provisions  of  section  110  of  the 
Agriculture  Act  of  1949,  as  amended,  is 
300  million  bushels. 

Signed  at  Washingtoa  DC  on  February  S, 
1991. 

Thooas  A  Von  Gariam. 
Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 
[FR  Doc  91-3454  Filed  2-12-61:  8:45  am] 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Reg.  C;  Doekat  Na  R-071«] 

Horna  MortgsQ^  Dtodoaurv;  Final 
Order  Qrai^ng  an  Exwnptton  From 
HMDA  for  Stata-Chartarad  Financial 
InaOtutiona  In  Connactlcut 

AOSNCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACrKMC  Final  order. 


Financial  institutions  subject 
to  the  federal  Home  Mortgage 
Disclosure  Act  (HMDA)  and  its 
implementing  rule.  Regulation  C  (12  CFR 
part  203],  may  receive  an  exemption 
from  these  federal  provisions  if  the 
Board  determines  that  the  institutions 
are  subject  to  substantially  similar  state 
mortgage  disclosure  requirements  and 
the  state  law  also  contains  adequate 
provisions  for  enforcement.  The 
Connecticut  Banking  Commissioner  has 
applied  for  an  exemption  from  HMDA 
and  Regulation  C  for  state-chartered 
fmancial  institutions  in  Connecticut 
Based  on  recent  changes  in  that  state's 


law,  the  Board  has  found  that  there  is 
substantial  similarity  between  the 
federal  and  state  laws  and  adequate 
provisions  for  state  enforcement.  It  is 
therefore  issuing  a  Hnal  order  granting 
an  exemption  from  the  federal  HMDA 
requirements  for  state-chartered 
financial  institutions  in  Cormecticut.  The 
exemption  will  allow  Connecticut- 
chartered  financial  institutions  to  file 
their  annual  home  mortgage  disclosure 
reports  (beginning  with  the  report  for 
calendar  year  1990,  due  on  or  before 
March  1, 1991]  with  the  state  agency, 
and  not  with  their  federal  regulator. 

EFFECnvc  date:  January  1, 1990. 

POD  FURTHER  INFORMATION  CONTACT: 

W.  Kurt  Schumacher,  Staff  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551,  at  (202)  452-2412:  for  the 
hearing  impaired  only,  contact  Dorothea 
Thompson.  Telecommunications  Device 
for  the  Deaf,  at  (202)  452-3544. 

SUPPI^EMENTARY  INFORMATION: 
(1)  Introdttcdon 

The  Board's  Regulation  C  (12  CFR  part 
203)  implements  the  Home  Mortgage 
Disclosure  Act  (HMDA;  12  U.S.C.  2801  et 
seq.].  The  regulation  and  the  act  require 
financial  institutions  that  have  over  $10 
million  in  assets  and  have  offices  in 
metropolitan  statistical  areas  (MSAs)  to 
annually  disclose  to  their  federal 
supervisory  agencies  certain  information 
regarding  their  home  purchase  and  home 
improvement  loans.  However,  the  Board 
may  grant  financial  institutions  an 
exemption  from  compliance  with  the 
federal  law  if  it  determines  that  they  are 
subject  to  state  provisions  that  are 
substantially  similar  to  the  federal 
requirements  and  contain  adequate 
provisions  for  enforcement  Conversely, 
exemptions  are  subject  to  termination  if 
the  Board  determines  that  a  state  law  no 
longer  imposes  requirements 
substantially  similar  to  the  federal  law 
or  does  not  adequately  ensure 
enforcement. 

In  1978  state-chartered  institutions  in 
Connecticut  were  granted  an  exemption 
by  the  Board  based  on  its  finding  that 
substantial  similarity  of  laws  and 
adequate  provisions  for  enforcement 
existed  at  that  time.  This  exemption  was 
continued  by  the  Board  in  1989  based  on 
amendments  to  the  state  law  that 
conformed  with  revisions  made  to  the 
federal  provisions.  Later  in  1989,  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  made  major 
revisions  to  HMDA.  (FIRREA.  Pub.  L. 
No.  101-73,  section  1211, 103  Stat  183 
(1989).)  The  Board  subsequently  revised 
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Regalation  C  to  implement  these 
statutoiy  changes  (54  FR  51256, 
December  15, 1980).  Based  on  the 
Board's  detennination  that  substantial 
similarity  no  longer  existed  as  a  result  of 
the  FIRREA  amendments,  the  Board 
published  an  order  terminating  the 
exemption  for  state-chartered  financial 
institutions  in  Connecticut  effective  on 
January  1, 1990  (55  FR  5433,  February  15, 
1990).  (Exemptions  were  also  terminated 
for  certain  institutions  in  Massachusetts 
and  New  Jersey.) 

Cormecticut  has  applied  for  a  new 
exemption  for  state-chartered  financial 
institutions  &t)m  the  revised  HMDA  and 
Regulation  C.  based  on  statutory  and 
regulatory  changes  that  Connecticut  has 
made  to  die  applicable  state  provisions. 
These  amended  provisions  are  found  in 
title  36  (chapter  861),  section  36-443  et 
seq.  of  the  Connecticut  General  Statutes 
and  section  36-455-1  et  seq.  of  the 
Regulations  of  Connecticut  State 
Agencies.  Based  on  dieee  revisions,  the 
Board  published  a  notice  of  intent  to 
grant  an  exemption  from  the  federal 
HMDA  law  for  Connecticut-chartered 
financial  institutians  and  their  majority 
owned  subsidiaries  (55  FR  53163, 
December  27, 1900). 

The  Board  has  determined  that  the 
revised  Connecticut  home  mortgage 
disclosure  law  is  substantially  similar  to 
the  federal  requirements.  Like  revised 
Regulation  C,  the  Connecticut  law 
requires  financial  institutions  to  report 
the  applications  for  home  purchase  and 
home  improvement  loans  they  receive, 
as  well  as  the  institutions'  originations 
and  purchases  of  these  types  of  loans. 
Institutions  will  report  information  on 
the  location  of  the  properties  to  which 
the  coveted  loans  or  applications  relate, 
and  informatkn  concerning  the  race  or 
national  origin,  sex,  and  income  of 
apphcants  and  borrowers.  The 
institutions  are  also  required  to  disclose 
the  type  t^  purchaser  for  loans  that  they 
sell.  "The  Connecticut  provisions  are  to 
be  carried  out  on  report  formats 
conforming  to  the  loan  application 
register  prescribed  by  R^ulation  G 
Finally,  adequate  provisions  for 
enforcement  continue  to  exist  violators 
of  the  Cormecticut  law  are  subject  to  the 
issuance  of  a  cease  aiul  desist  order  by 
the  Commissioner,  in  addition  to  other 
penalties  and  sanctions. 

The  Connecticut  home  mortgage 
disclosure  law  covers  the  majority- 
owned  subsidiaries  of  state-chartered 
depository  institutions,  in  addition  to  the 
depository  institutions  themselves. 
Pursuant  to  the  revised  regulatory 
requirements,  these  subsidiaries  will  file 
reports  separately  from  those  of  their 
parents  institutions.  Additionally,  the 


state  regulation  specifies  that  majority- 
owned  non-depository  subsidiaries  are 
deemed  to  have  a  home  et  a  branch 
office  in  an  MSA  if  they  take 
applications  for,  ori^nate,  or  purchase 
five  or  BKire  home  purchase  at  home 
improvement  loans  in  that  MSA  during 
the  previous  calendar  year.  The 
incorporation  of  these  provisions  further 
ensures  conformity  with  existing  federal 
requirements. 

During  the  comment  period,  one 
comment  was  received  reqoesting 
clarification  about  the  confidentiality  of 
certain  data  recorded  on  die  loan 
application  registers  that  will  be 
submitted  to  the  Connecticut  Banking 
Commissioner.  The  Board  has 
ascertained  that  the  Commissioner's 
office  will  act  in  accordance  with 
federal  policy  regarding  the  release  of 
the  raw  data,  in  order  to  protect  the 
privacy  of  individual  applicants  and 
borrowers,  and  that  it  will  release  die 
data  only  in  the  edited  franat 
prescribed  by  die  Federal  Financial 
Institutions  Examination  Council 
(FFIEC;  see  55  FR  27886,  July  6, 1990). 

As  set  forth  in  the  order  below,  the 
Board  is  granting  an  exemption  to  state- 
chartered  depository  institutions  in 
Connecticut  and  their  majority-owned 
subsidiaries  from  the  federal  law. 
Beginning  with  the  reports  for  the  1990- 
calendar  year,  on  or  before  the  following 
Mardi  1  these  institutions  shall  file  their 
annual  mortgage  disclosure  reports  with 
the  Connecticut  Banking  Commissioner, 
and  not  with  their  federal  supervisory 
agency.  The  exemption  thus  allows  the 
institutions  covered  by  the  exemption  to 
avoid  the  duplicative  filing  of  similar 
reports  widi  two  separate  authorities. 

(^  Order  of  Exemption 

The  Board  finds  that  the  Connecticut 
home  mortgage  disclosure  act 
requirements,  contained  in  title  36 
(chapter  661),  section  36-443  et  seq.  of 
the  Connecticut  General  Statutes  and 
section  36-455-1  et  seq.  of  the 
Regulations  of  Connecticut  State 
Agencies,  are  substantially  similar  to 
the  federal  Home  Mortgage  Disclosure 
Act  and  Regulation  C.  Additionally, 
adequate  provision  exists  for  the 
enforcement  of  the  state  requirements 
by  the  Connecticut  Banking 
Commissioner.  The  Board  hereby  grants 
an  exemption  applicable  to  Connecticut- 
chartered  depository  institutions  and 
their  majority-owned  subsidiaries  from 
the  federal  HMDA  requirements, 
effective  January  1, 1990.  Exempt 
institutions  shall  comply  with  the 
mortgage  disclosure  data  collection 
requirements  of  Connecticut  as  of  that 
date. 


The  Connecticut  Banking 
Commissioner  shall  submit  the 
institutions'  annual  home  mortgage 
disclosiue  reports  to  the  FFIEC  or  its 
designee  forcon^ikticRi  and 
aggregation  at  sudi  time  and  in  such 
manner  as  detmnined  by  the  FFIEC 
The  Commissioner  shall  also  advise  the 
Board  within  30  days  of  the  occurrence 
of  any  change  in  the  relevant  home 
mortgage  disclosure  laws  of 
Connecticut 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  Febniaiy  7, 1991. 
WiBni  W.  Waet. 
Secretary  of  the  Board 
{FR  Doc  91-a401  Rled  2-12-91;  8:45  am] 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Buainaaa  Sii*  Standard  lor  the 
Surety  Bond  Qoaranty  I 


AOCNCV:  Small  Business  Administration. 
action:  Final  rule. 

summary:  The  Small  Business 
Administration  (SBA)  is  adopting  as 
final  the  interim  final  rule  for  the  Surety 
Bond  Guaranty  (SBG)  Program, 
published  on  April  25, 1990  (55  FR 
17419).  The  interim  rule  reestablished  a 
three-part  size  standard  for  this 
program.  On  December  21. 1988,  SBA 
had  simplified  its  previous  three-part 
provision  into  a  single  nze  standard  of 
$3.5  million  in  annual  receipts  for  all 
SBG  applicants.  Due  to  this 
consolidation,  a  few  manufacturing 
companies  which  had  previously 
received  Surety  Bond  Guaranty 
assistance  under  a  deleted  section  of  the 
three-part  provision  became  ineligible. 
In  order  to  avoid  unintended  injury  to 
such  firms  and  to  create  no  new  size 
standards  for  this  program,  SBA  is 
restoring  the  three-part  rule  which 
existed  between  March  12, 1984  and 
December  31, 1989. 

EFFECnVE  DATE:  February  13,  1991. 

FOR  FURTHER  INFORMATION  COfTTACT: 

Alan  Odendahl,  Economist,  Size 
Standards  Staff,  (202)  653-6373. 

SUPPLEMENTARY  INFORMATION:  An 

extensive  revision  of  the  language  of 
SBA's  size  regulatton  was  pubhshed  in 
the  Federal  Register  as  a  final  rule  on 
December  21, 1989  (54  FR  52634);  it 
became  effective  on  January  1, 1990. 

The  purpose  of  the  December  21, 1989, 
Final  Rule  was  to  reorganize  the 
conceptual  framework  of  the  size 
regulations,  and  to  simplify  and  clarify 
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the  procediiral  rules  governing  SBA's 
size  determination  program.  As 
explicitly  stated  in  the  preamble  to  the 
proposed  revision,  a  major  objective  of 
this  reorganization  was  that,  "This 
proposal  would  not,  however,  change 
the  specific  size  standards  which  apply 
to  pajlicular  industries  and  Standard 
Industrial  Classification  codes"  (August 
31. 1967;  52  FR  32870). 

In  accordance  with  the  general 
principle  of  simplification,  the  previous 
three-part  size  standard  governing  the 
Surety  Bond  Guaranty  Program  was 
shortened  to  the  following  language: 

§  121.902— Establishment  of  Size  Standard 

(aH3)  An  applicant  including  iu  afRliates. 
for  Surety  Bond  Guaranty  auistance  must 
not  have  average  annual  receipts  for  its 
preceding  three  completed  fiscal  years  in 
exceM  of  $3.5  million. 

The  great  majority  of  SBG  recipients 
are  either  construction  concerns  or  are 
performing  a  contract  for  services,  and 
accordingly,  their  size  standard 
remained  unchanged  at  $3.5  million 
annual  receipts. 

However,  a  few  manufacturing  firms 
had  been  receiving  (predominantly] 
performance  bond  guarantees  by 
qualifying  as  small  under  a  deleted  part 
of  the  previous  three-part  standard. 
Under  it  manufacturers  with  up  to  500 
employees  (in  some  industries,  as  many 
as  1,500  employees)  were  classified  as 
small  concerns.  The  change  to  $3.5 
million  average  annual  receipts 
(corresponding  roughtly  to  60-80 
employees  in  most  manufacturing 
industries)  inadvertently  excluded  a  few 
manufacturers  with  receipts  over  $3.5 
milUon  from  receiving  SBA's  surety 
bond  guarantee  assistance. 

Since  SBA's  intention  was  merely  to 
simplify  the  regulations,  no  harm  was 
intended  to  the  few  manufacturing 
concerns,  former  surety  bond  recipients, 
who  no  longer  qualified  as  small. 
Accordingly.  SEA  reinstated  the 
substance  of  the  previous  regulation  on 
this  matter  (which  had  prevailed  fivm 
March  12, 1984  through  December  31, 
1969)  in  an  interim  final  rule  published 
in  the  Federal  Register  on  April  25, 1990 
(55  FR  17419).  To  accomplish  this  SBA 
can  not.  however,  merely  restore  the 
reference  to  S  121.4  (a)  and  (b),  now 
renumbered  as  S  121.a02(a](l)  and 
1 121.802(b),  because  S  121.802(a)(1)  now 
includes  a  two-fold  test:  Meeting  the 
size  standard  for  the  primary  industry  of 
the  applicant  concern,  including  its 
affiliates,  and  the  primary  industry  of 
the  concern,  not  including  its  affiliates. 
Accordingly,  reference  is  made  only  to 
the  size  standards  table  (9  121.601),  the 
definition  of  a  primary  industry 
[i  121.802(b)),  and  to  a  single  size 


standard  for  the  primary  industry  of  the 
applicant  including  its  affiliates. 
Without  this  modification  to  the 
regulatory  language,  surety  bond 
applicants  would  be  subject  to  a  new 
requirement  not  previously  imposed  by 
S  121.802.  or  the  former  regulation's 
§  121.4(h),  and  the  rule  would  not  fully 
restore  the  previous  treatment  of  surety 
bond  applicants. 

No  comments  were  received  from  any 
source  concerning  the  interim  final  rule 
published  on  April  25, 1990.  The  current 
action  makes  final,  without  change,  the 
April  25, 1990  interim  final  rule. 

Compliance  widi  Regulatory  Flexibility 
Act,  Executive  Orders  12291  and  12612 
and  the  Paperwork  Reduction  Act 

SBA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  Two 
manufacturing  concerns  (or  two  firms  in 
all  other  industry  categories  than 
construction  and  services)  sought  surety 
bond  guarantees,  and  were  denied  them 
by  the  simplified  size  standard 
(5  121.802)  in  effect  between  January  1. 
1990  and  April  19, 1990  (when  the 
substance  of  the  old  rule  was  restored 
by  an  interim  final  rule).  Two  surety 
bonds  for  a  total  coverage  of  less  than 
$500,000  were  denied  (or  postponed) 
during  the  period  January  1  through 
April  19, 1990  because  of  the  short-lived 
change  in  regulation. 

The  maximum  number  of  small 
entities  affected  during  the  January  1 
through  April  19  period  was,  therefore, 
four.  Two  firms  were  adversely  affected 
by  denial  or  postponement  of  surety 
bonds,  as  indicated  above.  Possibly  two 
other  concerns  may  have  been  favorably 
affected,  by  receiving  a  contract 
because  of  failure  of  the  lowest  bidder 
to  secure  bonding. 

The  present  action  returns  SBA  to  the 
regulation  in  effect  prior  to  January  1, 
1990,  which  allowed  manufacturing 
firms  with  more  than  $3.5  million  aimual 
receipts  but  less  than  500  employees  to 
obtain  SBGs.  It  can  be  expected  that  a 
very  small  number  of  manufacturers  will 
be  affected  by  the  return  to  the  pre-1990 
size  standard. 

SBA  certifies  that  this  rule  imposes  no 
new  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act  44  U.S.C  chapter  35. 

SBA  certifies  that  this  rule  would  not 
have  Federalism  implications 
warranting  the  preparation  of  a 
FederaUsm  assessment  in  accordance 
with  Executive  Order  12612. 

SBA  certifies  that  this  rule  is  not  a 
major  rule  for  purposes  of  Executive 
Order  12291,  because  it  is  unlikely  to 


have  an  annual  economic  impact  of  over 
$100  million.  The  overall  impact  will  be 
small  because  only  a  very  few  firms  are 
affected  by  restoring  surefy  bond 
eligibility  to  the  level  prevailing  on 
December  31. 1989.  Based  on  a  current 
survey  of  SBA's  regional  offices,  less 
than  one  half  of  1  percent  of  all 
guarantees  ever  issued  went  to 
manufacturing  firms.  The  total  value  of 
additional  surety  bonds  guaranteed  in  a 
year  can  be  estimated  at  only  $2  to  $4 
million. 

List  of  Subjects  in  13  CFR  Fart  121 

Government  procurement 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Small  business. 

Title  13.  part  121  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  121-{AMENDED] 

1.  The  authority  citation  for  part  121  of 
13  CFR  continues  to  read  as  follows: 

Authority:  Sees.  3(a]  and  5(b](6}  of  the 
Small  Business  Act,  as  amended,  15  U.S.C, 
632(a)  and  634(b)(6),  and  Pub.  L  100-656  (102 
Stat.  3853  (1988)). 

2.  In  S  121.802(a)(3),  Establishment  of 
the  size  standard,  paragraph  {a)(3)  is 
revised  to  read  as  follows: 

9121.802    EetablMiment  Of  tlie  size 
standard.  y 


(a)  *  *  * 

(3)  For  purposes  of  surety  bond 
guarantee  assistance, 

(i)  Any  construction  concern  (general 
or  special  trade)  is  small  if  its  annual 
receipts  average  for  its  preceding  3 
fiscal  years  does  not  exceed  $3.5  million. 

(ii)  Any  concern  performing  a  contract 
for  services  (including,  but  not  limited  to 
services  set  forth  in  Division  I,  Services, 
of  the  Standard  Industrial  Classification 
Manual)  is  small  if  its  annual  receipts 
average  for  its  preceding  three  fiscal 
years  does  not  exceed  $3.5  million. 

(iii)  For  other  surety  bond  guarantee 
assistance,  an  applicant  must  meet  the 
size  standard  set  forth  in  9  121.601  for 
the  primary  industry  (as  defined  in 
9  121.802(b))  in  which  the  applicant, 
including  its  affiliates,  is  engaged. 
*        *        •        •        • 

Dated:  February  4, 1991.  ;, 

June  M.  Nichols. 

Acting  Administrator.  U.S.  Small  Business 

Administration. 

[FR  Doc.  91-3283  Filed  2-12-«l;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdmMalration 
14  CFR  Part  39 

(Docket  No.  90-NM-226-Ad;  Arodt  39- 
68981 

AirwortMness  DfiecMvea;  Aeroeprtlale 
Model  ATR42-300  and  ATR42-320 
Seriee  Airplanes 

aoency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale 
Model  ATR42-300  and  ATR42-320 
series  airplanes,  which  requires 
modification  of  the  cockpit  voice 
recorder  (CVR).  This  amendment  is 
prompted  by  reports  that  the  CVR.  in  its 
present  configuration,  may  continue  to 
record  and  possibly  lose  information 
following  an  accident  ITiis  condition,  if 
not  corrected,  could  affect  air  safety  if 
important  information  provided  by  the 
CVR  is  not  available  following  an 
accident  to  facilitate  the  determination 
of  probable  cause  and  the  subsequent 
development  of  necessary  corrective 
action  or  design  changes  to  prevent 
future  accidents. 
EFFECTIVE  DATE:  March  22. 1991. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Aerospatiale.  316  Route  de  Bayonne, 
31060  Toulouse.  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Greg  Holt  Standardization  Branch. 
ANM-113;  telephone  (206)  227-2140. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
SUPFLEMCNTARV  INFORMATION:  A  ■ 

proposal  to  ammd  part  39  of  the  Federal 
Aviation  Regulations  to  inchide  a  new 
airworthiness  directive,  apphcable  to 
certain  Aerospatiale  Model  ATR42-300 
and  ATR42-320  series  airplanes,  which 
requires  modification  of  the  codqrit 
voice  recorder  (CVR),  was  pubUshed  in 
the  Federal  Register  on  November  6. 
1990  (55  FR  46671). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  6  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  manhour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  required 
parts  will  be  supplied  to  the  operators  at 
no  cost.  Based  on  these  figtires.  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $320. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  tiie  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  %vill 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviaticoi 
safefy,  Safety. 

Adoptioa  of  the  Aiaendment 

Accordingly,  pursuant  to  tiie  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  38  of  the  Federal 
Aviation  Regulations  as  fc^ws: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUows: 

AuAority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  10e{g)  (Reviaed  Pub.  L  97-440. 
)anuary  12, 1983);  and  14  CFR  11.89. 

939.13    [Amwidedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Aeraspaliaie:  Applies  to  Model  ATR42-300 
and  ATR42-320  series  airplanes.  Serial 
Numbers  123  tfarouj^  142.  wiiich  bave 
been  fitted  with  Modification  1848  and 
have  not  incorporated  Modification  2311, 
certificated  in  any  category.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 


To  prevent  loss  of  cockpit  voice  recorder 
(CVR)  information,  accomplish  the  following; 

A.  Within  30  days  after  the  effective  date 
of  this  AD,  restore  the  automatic  shut-off 
feature  to  the  CVR  by  re»Mring  relay  9RK.  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-23-001S,  dated  July  13, 19BB. 

B.  An  ahemate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager.  Standardization 
Branch.  ANM-113.  and  a  oopy  sent  to  the 
cognizant  FAA  Principal  Inspiector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch.  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to 
Aerospatiale.  316  Route  de  Bayonne.  31060 
Toulouse.  Cedex  03.  France.  These 
documents  nay  l>e  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington. 

This  amendment  becomes  effective  March 
22, 1991. 

Issued  in  Renton,  Washington,  on  February 
4,1991. 

Leray  AKeith. 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  91-3433  Filed  2-12-91;  &-45  am] 
I  ooec  4*i*-is-ii 


14  CFR  Part  39 

[Docket  No.  9e-NM-232-A0;  AindL  S9- 
6896] 

Airworthiness  Directives;  British 
Aerospace  Model  ATP  Series 
Airplanes 

AOENCV:  Federal  Aviation 
Administi-ation  (FAA),  DOT. 

ACTKMC  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  ATP  series  airplanes,  which 
requires  repetitive  visual  inspections  to 
detect  damaged  wires  in  the  primary 
fiight  control  cables  in  the  fuselage  and 
the  wings,  and  repair  or  replacement  if 
necessary.  This  amendment  is  prompted 
by  reports  of  increased  wear  in  the 
primary  flight  control  cables.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  primary  control  cables 
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and  reduced  controllability  of  the 
airplane. 

imcnvt  DATi:  March  22, 1991. 
AOomswS:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  PLC  Librarian  for 
Service  BuUeUns,  P.O.  Box  17414.  Dulles 
International  Airport.  Washington.  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton,  Washington. 
TON  nmTNn  mtormation  contact 
Mr.  William  Schroeder,  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-^1056. 

SUPfLfMENTARY  mFOflMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to  all 
British  Aerospace  Model  ATP  series 
airplanes,  which  requires  repetitive 
visual  inspections  to  detect  damaged 
wires  in  the  primary  flight  control  cables 
in  the  fuselage  and  the  wings,  and  repair 
or  replacement,  if  necessary,  was 
published  in  the  Federal  Register  on 
November  16. 1990  (55  FR  47885). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  15  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  200  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 

lizaooo. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
The  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aaraspaca:  Applies  to  all  Model  ATP 
series  airplanes,  certificated  in  any 
category.  Compliance  is  required  as 
indicated,  unless  previously  ^ 

accomplished. 
To  detect  damaged  wires  in  the  primary 

flight  control  cables,  accomplish  the 

following: 
A.  For  airplanes  in  Pre-Modification 

10060A  conflguration: 

1.  Within  250  hours  time-in-service  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  125  hours  time-in- 
iervice,  perform  a  visual  inspection  of  the 
aileron  primary  control  cable  in  the  wings  for 
wear  and  brol(en  wires,  in  accordance  with 
the  Accomplishment  Instructions  in  British 
Aerospace  Service  Bulletin  ATP-27-28.  dated 
April  S.  1990. 

2.  Prior  to  the  accimiulation  of  2,500  hours 
time-in-service  or  %vithin  200  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  and  thereafter  at 
intervals  not  to  exceed  2,500  hours  time-in- 
service,  perform  a  visual  inspection  of  the 
fuselage  primary  control  cables  for  wear  and 
broken  wires,  in  accordance  with  the 
Accomplishment  Instructions  in  British 
Aerospace  Service  Biilletin  ATP-27-26,  dated 
April  S,  1990. 

Note:  The  repetitive  inspection  intervals 
shown  herein  should  not  t>e  interpreted  as 
extending  the  published  life  limits  of  any 
control  cables  being  inspected. 

E  For  airplanes  in  Post-Modification 
10060A  configuration:  Within  125  hours  time- 
in-service  after  the  effective  date  of  this  AD. 


or  within  750  hours  time-in-service  following 
accomplishment  of  Modification  10060A, 
whichever  occurs  later,  and  thereafter  at 
intervals  not  to  exceed  250  hours  time-in- 
service,  perform  a  visual  inspection  of  the 
aileron  primary  control  cables  in  the  wings 
for  wear  and  broken  wires,  in  accordance 
with  the  Accomplishment  Instructions  in 
British  Aerospace  Service  Bulletin  ATP-27- 
26.  dated  April  5. 1990. 

C.  If  defective  wires  are  found  as  a  result  of 
the  inspections  required  by  this  AD,  prior  to 
further  flight,  accomplish  the  following  In  ' 
accordance  with  the  Accomplishment 
Instructions  in  British  Aerospace  Service 
Bulletin  ATP-27-26,  dated  April  5. 1990. 

1.  In  the  event  of  a  single  wire  break,  the 
ends  must  be  trimmed  to  lie  flush  with  the 
cable  assembly  and  a  full  and  free  check  of 
control  travel  must  be  carried  out  to  ensure 
that  the  wire  ends  do  not  "snag".  If  cables  do 
"snag",  the  cable  must  be  replaced  prior  to 
further  flight,  in  accordance  with  the  service 
bulletin. 

2.  If  two  or  more  wires  are  found  to  be 
broken,  prior  to  further  flight,  replace  the 
damaged  cable  and  replace  any  associated 
damaged  fairlead  rollers,  in  accordance  with 
the  service  bulletin. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compHance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch.  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager.  Standardization 
Branch.  ANM-113. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  British 
Aerospace.  PLC  Librarian  for  Service 
Bulletins.  P.O.  Box  17414.  Dulles  International 
Airport.  Washington.  DC  20041-0414.  These 
documents  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington. 

This  amendment  becomes  effective  March 
22. 1991. 

Issued  in  Renton.  Washington  on  February 
4. 1991. 

Leroy  A  Keitli, 

Manager,  Tranaport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  91-3432  Filed  2-12-91;  8:45  am] 
BNXMa  COOK  4S10-1S-II 
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14CFRPart39 

[Docket  Na  90-NM-230-AD;  AmdL  3»- 
6869] 

AirworthinMS  DiractfvM;  British 
Aerospace  Model  BAs  146-100A, 
-200A,  and  -300A  Saries  Ahplanas 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnoN:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  14&-100A.  -200A.  and  -300A 
series  airplanes,  which  requires 
replacement  of  a  certain  remote 
controlled  circuit  breaker  (RCCB).  This 
amendment  is  prompted  by  a  report  of 
an  in-service  incident  where  an 
adjustment  nut  came  loose  within  an 
RCCB  in  the  AC  powered  hydraulic 
pump  electric  power  circuit,  which 
disabled  the  electrical  power  over- 
current  protection.  This  condition,  if  not 
corrected,  could  result  in  loss  of  all  AC 
electrical  power. 
EFFECnvE  date:  March  22. 1991. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  PLC.  Librarian  for 
Service  Bulletins.  P.O.  Box  17414,  Dulles 
International  Airport  Washington.  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1801  Lind  Avenue  SW., 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Schroeder.  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW„ 
Renton.  Washington  98055-4056. 
8UPFLEMENTARV  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  British  Aerospace  Model  BAe 
146-lOOA.  -200A,  and  -300A  series 
airplanes,  which  requires  replacement  of 
a  certain  remote  controlled  circuit 
breaker  (RCCB),  was  published  in  the 
Federal  Register  on  November  9, 1990 
(55  FR  47067). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  commenters  supported  the  rule, 
but  one  commenter  requested  an 
extension  to  the  proposed  90-day 
compliance  time  for  replacement  The 
commenter  stated  that  the  proposed 
compliance  time  may  be  difficult  to  meet 


due  to  the  slow  tum-aroimd  time 
demonstrated  by  the  parts  vendor.  The 
FAA  does  not  concur  with  this  request 
The  FAA  has  received  no  information 
relating  to  a  parts  availability  problem. 
Furthermore,  the  FAA  has  determined 
that  the  specified  interval  is  the 
maximum  permissible  time  allowed  for 
affected  airplanes  to  continue  to  operate 
without  compromising  air  safety. 
However,  if  an  individual  operator  can 
provide  substantiating  data  and/or 
alternate  inspection  procedures  to  the 
FAA  that  will  justify  a  change  in  the 
compliance  time  specified  in  the  AD, 
and  still  maintain  an  acceptable  level  of 
safety,  that  request  will  be  considered  in 
accordance  with  the  provisions  of 
paragraph  B.  of  the  final  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  74  airplanes  bf  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  manhour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
^will  be  $40  per  manhour.  The  modified 
RCCB's  will  be  provided  to  the 
operators  at  no  cost  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$2,960. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
nimiber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment  ■ 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 


the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C  10e(g]  (Revised  Pub.  L  97-449, 
January  12, 1963):  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Applies  to  Model  BAe 
148-lOOA,  -200A,  and  -300A  series 
airplanes,  as  hsted  in  British  Aerospace 
Service  Bulletin  24-69-70484A.  Revision 
1.  dated  July  25. 1990,  certiflcated  in  any 
category.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 

To  prevent  loss  of  all  AC  electrical  power, 
accompUsh  the  following: 

A.  Within  90  days  after  the  effective  date 
of  this  AD,  in  the  AC  powered  hydraulic 
pump  electric  power  circuit  remove  the 
remote  controlled  circuit  breaker  (RCCB), 
Part  Number  SM601BA40A12  or 
SM601BA40A13.  and  replace  it  with  a 
modified  RCCB.  Part  Number 
SM601BA40A14,  in  accordance  with  British 
Aerospace  Service  Bulletin  24-69-704S4A. 
Revision  1,  dated  July  25, 1990. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch.  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager.  Standardization 
Branch.  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AO. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  British 
Aerospace.  PLC  Librarian  for  Service 
Bulletins.  P.O.  Box  17414,  Dulles  International 
Airport,  Washington.  DC  20041-0414.  These 
documents  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  1601  Lind  Avenue  SW.. 
Rentoa  Washington. 

This  amendment  becomes  effective  March 
22.1991. 


BEST  COPY  AVAILABLE 
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Manager,  Transport  Airplane  Directorate, 

Aircraft  Certificatiom  Sirviem. 

(FR  Do&  91-9435  FUad  3-12-01;  8:49  ami 


ucn^Pmtn 


f  Oocint  Now 
6M7] 


in-ADi»mtt9^ 


Mrwoniwwn  Dwcuws;  snon 
BrethOTi^PLC,  Motftl  8OS-30  md 
803-60  SwiM  AliplwiM 


r:  Federal  Aviation 
Admiidttretion  (PAA).  DOT. 
action:  Final  rule. 


;  Tins  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Short  Brothers,  PLC 
Model  SD3-30  series  airpUnes  and 
certain  Model  SD3-60  series  airplanes, 
which  requires  changing  the  power 
source  for  the  pitot/static  heaters  from 
the  shedding  basbars  to  the  associated 
main  bosbon.  This  amendment  is 
prompted  by  recent  reports  of  loss  of 
electrical  power  to  the  pitot/static 
heaters  due  to  a  generator  failure.  This 
condition,  if  not  corrected,  could  result 
in  incorrect  airspeed  and  attitude 
information  being  provided  to  die  pilot 
and/or  co-pilot  in  the  event  of  a 
generator  or  engine  failure. 
WPikiivi  OKTw:  Mordi  22, 1991. 
ADONiim.  Tha  applicable  service 
information  may  bt  obtained  from  Short 
ftoUiers,  FlC  2011  Crystal  Drive.  Suite 
713,  Arlington.  Virginia  2220^-3719.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 
PON  raNTMm  MPONMATION  COWTACTt 

Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (200)  227- 
2148.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  TVanaport  Airplane 
Directorate,  1001  Und  Avene  SW.. 
Renton.  WasUi^taa  90065-4060. 

proposal  to  amend  part  30  of  the  Federal 
Aviatioo  RagolatioBa  to  inchide  a  new 
airworthinesa  diractiv*,  applicable  to  aO 
Short  Btothera,  PLC  Model  8D3-40 
series  airplanes  and  certain  Model  SD3- 
00  scries  airplanes,  which  requires 
changing  Aie  power  source  for  the  pitot/ 
static  heaters  from  the  shedding  busbars 
to  the  associated  main  busbars,  was 
published  fai  the  Federal  Register  on 
November  19, 1990  (55  FR  48133). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 


making  of  this  amendment  One 
consideration  has  been  given  to  the 
giMie  comment  received. 

^e  conunenter  requested  that  the 
compliance  time  be  extended  from  the 
proposed  00  days  to  6  months  so  that  it 
can  be  accomplished  at  a  main 
maintenance  base  during  a  "C'  check. 
The  FAA  concurs.  The  PAA  has 
reassessed  the  serioosness  of  die  unsafe 
condition  relative  to  the  burden  imposed 
on  the  operators  to  comply  within  00 
days.  While  the  FAA  continnea  to 
consider  that  the  originally  proposed 
compliance  time  of  4J00  hours  time-in- 
servioe  is  excessive,  the  PAA  has 
determined  that  an  acceptable  level  of 
safety  can  be  maintained  during  an 
extended  compliance  time  of  6  months. 
In  the  event  of  a  generator  or  eiuine 
failure,  the  existing  amber  pitot/static 
warning  light  on  the  crew  warning  panel 
would  advise  crew  members  that  a  pitot 
heater  is  not  powered,  and  the  pilot 
would  be  able  to  manually  restore 
electric  power  to  an  aotoniatically  shed 
busbar.  Therefore,  the  compliance  time 
in  peragraphs  A..  B..  and  C  of  the  final 
rule  has  been  extended  to  180  days  (6 
months). 

After  careful  review  of  available  data, 
including  the  comment  noted  above,  the 
FAA  has  determined  that  air  safety  and 
the  public  interest  require  adaption  of 
the  rule  with  the  change  noted  above. 
The  FAA  has  determined  that  this 
change  will  neither  increaae  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

It  is  estimated  that  120  airplanes  of 
U.&  registry  will  be  affected  by  diis  AD. 
that  it  will  take  approximately  6.5 
manhours  per  airplane  to  acoMnpliah  the 
required  actions,  and  that  the  average 
labor  coat  will  be  $40  pw  manhoor.  The 
required  modification  kit  will  be 
provided  to  the  operators  at  no  cost 
Based  on  these  figures,  the  total  cost 
impact  of  the  AO  on  U.S.  operators  is 
estimated  to  be  $81.20a 

The  legolationa  adt^ted  herein  will 
not  have  substantial  cUrect  effects  on  the 
Statea,  on  the  relationsbip  between  the 
national  govenunent  and  the  Statea,  ot 
on  the  diatribution  of  power  and 
responsibilities  among  the  varioua  levels 
of  govemmenL  Therefore,  in  accordance 
widi  Executive  Order  12012.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  indications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  diis  action  (1)  is  not  a  "ma)or 
rule"  under  Executive  Order  12281;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoBcies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  econoraic  iinpact. 


positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  die  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoptkm  vi  tka  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  audiority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13S4[a),  1421  and  1423: 
49  U.S.C  10e(g)  (Revised  Pnb.  L  97-449. 
Janvary  12. 1963);  and  14  CFR  11.89. 

9  39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


Short  Olollwfi.  rVCi  Applies  to  aB  Model 
SDS-M  sciies  airplanes;  and  Model  SD3- 
M  scries  ain^anes,  Serial  Nambers 
SUaeoi  throat  SH3782.  certificated  la 
any  categoty.  Compliance  is  required 
within  lao  days  after  the  efiectivc  date  of 
this  AD,  unless  previoualy  accomplished. 
To  prevent  loss  of  power  to  the  pitot/static 
heaters  and  subsequent  incorrect  airspeed 
and  altitude  tafeincMoB  being  provided  to 
the  pilot  aod/or  co-pOot  in  the  event  of  a 
generator  or  engiiw  faihuc  acooaspKsh  the 
foliowioff 

A.  For  Model  SD3-«>  series  aiipiaaec 
Revise  the  power  souroe  for  the  pitot/static 
heaters,  in  acoordaacc  with  the 
Accomplishment  Inslructions  in  Short 
Brothers  Service  BaBetin  SD3S0-24-2S, 
Rcvisioa  ^  dated  September  M,  199a 

a  For  Model  8D8-ao  scries  airphnes. 
Serial  Numben  SHsaoi  tktoogh  SHaan. 
inclusive  and  SH3a63  through  SHaeSS. 
inclusive:  Revise  the  power  sowcc  for  the 
pitot/static  heaters,  ia  accordance  with  part 
A  of  the  Accomplishment  Instructions  of 
Short  Bro&ers  Service  Bulletin  SD360-24-18. 
Revision  2,  dated  September  14,  t99a 

C  For  Model  9)9-00  series  airplanes. 
Serial  Numbers  SH36e2  and  SH3089  through 
SH3782,  iBcfaMive:  Revise  the  power  sonrcc 
for  the  pitot/statk  hcalas,  ia  acoordance 
with  Part  B  of  the  AceenpbskoMBt 
Instructiens  of  Sheet  Brodieis  Service  BaUetio 
SD3eo-24-18,  Revision  2,  dated  September  14. 
1990. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  Ac  coHq>li8nce  time,  which 
provides  aa  acceptable  level  of  safety,  may 
be  used  when  appeesed  by  the  Mam^er. 
Standardizatiaa  Branch.  ANM-llS,  FAA, 
Transport  Airplane  Dlrectarate. 
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Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch,  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch.  ANM-113. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

AH  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  &om  the  manufacturer 
may  obtain  copies  upon  request  to  Short 
Brothers.  PLC.  2011  Crystal  Drive.  Suite  713. 
Arlington.  Virginia  22202-3719.  These 
documents  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW^ 
Renton,  Washington. 

This  amendment  becomes  effective  March 
22,1901. 

Issued  in  Renton,  Washington,  on  February 
4,1991. 

Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  91-3434  Filed  2-12-91;  8:45  am] 
MLUNQ  COOe  4S10-13-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1308 

Schedules  of  ControHsd  Substaness; 
Anabolic  Steroids 

AOENCY:  Drug  Enforcement 
Administration  (DEA),  DO). 
action:  Final  rule. 

summary:  The  DEA  is  amending  its 
regulations  to  place  anabolic  steroids 
into  Schedule  in  of  the  Controlled 
Substances  Act  as  required  by  the 
Anabolic  Steroids  Control  Act  of  1990. 
Such  placement  requires  any  handler  of 
these  anabolic  steroids  to  comply  wiUi 
the  requirements  of  the  Controlled 
Substances  Act 

mvcnvi  DATi:  February  27. 1991. 
POR  nnrrNn  mromiATiON  contact: 
G.  Thomas  Gitchel.  Chief.  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration.  Washington.  DC  20537. 
telephone  (202)  307-7297. 
•UPPinHNTAIIV  INTOmiATlOW:  The 
Anabolic  Steroids  Control  Act  of  1990 
(Pub.  L  101-647)  requires  the  placement 
of  anabolic  steroids  into  Schedule  in  of 
die  Controlled  Substances  Act  (21  U.S.C 
801.  et  seq.)  and  provides  a  definition  for 
such  steroids.  This  placement  into 
Schedule  m,  therefore,  classifies  these 
anabolic  steroids  as  controlled 
substances.  The  Controlled  Substances 


Act  (CSA)  requires  that  any  person  who 
manufactures,  distributes  or  dispenses 
any  controlled  substance,  or  who 
proposes  to  engage  in  the  manufacture, 
distribution  or  dispensing  of  any 
controlled  substance,  must  obtain  a 
registration  with  the  DEA.  meet  certain 
security  requirements,  take  an  inventory 
of  the  stocks  of  controlled  substances  on 
hand,  and  maintain  retrievable  records 
for  a  specified  period  of  time.  Persons 
interested  in  conducting  activities 
allowed  for  Schedule  ID  substances 
must  comply  with  the  following: 

1.  Registration.  Any  person  not 
currently  registered  for  Schedule  UI 
activities  who  manufacturers, 
distributes,  dispenses,  imports,  exports, 
conducts  chemical  analysis,  engages  in 
research,  or  conducts  instruction^ 
activities  with  respect  to  anabolic 
steroids,  or  who  proposes  to  engage  in 
such  activities,  shall  submit  an 
application  for  Schedule  III  registration 
to  conduct  such  activities  in  accordance 
wiUi  21  CFR  parts  1301  and  1311. 

2.  Disposal  of  stock.  Any  person  who 
elects  not  to  obtain  a  Schedule  in 
registration  or  is  not  entiUed  to  such 
registration  must  surrender  all  quantities 
of  currenUy  held  anabolic  steroids  in 
accordance  with  procedures  outlined  in 
21  CFR  1307.21  on  or  before  February  27, 
1991.  or  may  fransfer  all  quantities  of 
currenUy  held  anabolic  steroids  to  a 
person  registered  under  the  CSA  and 
authorized  to  possess  Schedule  m 
controlled  substances  on  or  before 
February  27, 1991.  Anabolic  steroids  to 
be  surrendered  to  DEA  must  be  listed  on 
a  DEA  Form  41,  "Inventory  of  Controlled 
Substances  Surrendered  for 
Destruction."  DEA  Form  41  and 
instructions  can  be  obtained  from  the 
nearest  DEA  ofiSce. 

3.  Security.  Anabolic  steroids  must  be 
manufactured,  distributed  and  stored  in 
accordance  with  21  CFR  1301.71-1301.7a 

4.  Labeling  and  packaging.  All  labels 
and  labeling  for  commercial  containers 
of  anabolic  steroids,  packaged  on  or 
after  August  27. 1991.  shall  comply  with 
the  requirements  of  21  CFR  1302.03- 
1302.06.  Any  commercial  containers  of 
anabolic  steroids  packaged  prior  to 
August  27, 1991  and  not  meeting  the 
requirements  specified  in  21  CFR 
1302.03^1302.05  shall  not  be  distributed 
on  or  after  November  27, 1991.  In  the 
event  the  effective  date  imposes  special 
hardships  on  any  "manufacturer",  as 
defined  in  section  102(15)  of  die  CSA  (21 
U.S.C  802(15)),  die  DEA  will  entertain 
any  justified  requests  for  extensions  of 
time  submitted  to  it  on  or  before  the 
required  date  of  compliance. 

5.  Inventory,  Every  registrant  required 
to  keep  records,  who  possesses  any 
quantity  of  anabolic  steroids,  shall 


maintain  an  inventory,  pursuant  to  21 
CFR  1304.11-1304.19,  of  all  stocks  of 
anabolic  steroids.  Every  registrant  who 
desires  registration  in  Sch^ule  m  or  is 
currenUy  registered  in  Schedule  m  shall 
conduct  an  inventory  of  all  stocks  of 
anabolic  steroids  on  February  27, 1991 
or  on  the  date  thereafter  the  registrant 
begins  handling  anabolic  steroids. 

6.  Records,  All  registrants  required  to 
keep  records  pursuant  to  21  CFR 
1304.21-1304.27  shall  maintain  such 
records  on  anabolic  steroids 
commencing  on  February  27, 1991. 

7.  Prescriptions.  All  prescriptions  for 
products  containing  anabolic  steroids 
shall  comply  wiUi  21  CFR  13064)2- 
1306.06  and  1306.21-1306.26  commencing 
on  February  27, 1991.  All  prescriptions 
for  products  containing  such  substances 
issued  on  or  before  February  27, 1991,  if 
authorized  for  refilling,  shall  as  of  that 
date  be  limited  to  five  refills  and  shall 
not  be  refilled  after  August  27, 1991. 

8.  Importation  and  exportation.  All 
importation  and  exportation  of  anabolic 
steroids  shall  be  in  compliance  with  21 
CFR  part  1312. 

9.  Criminal  liability.  Any  activity  with 
respect  to  anabolic  steroids,  not 
authorized  by,  or  in  violation  of,  the 
CSA  or  the  Controlled  Substances 
Import  and  Export  Act  shall  be 
unlawful  on  and  after  February  27, 1991 
and  subject  to  the  penalties  set  forth  in 
these  acts.  On  or  after  February  27, 1991, 
any  activity  with  respect  to  human 
growth  hormones  not  authorized  by,  or 
in  violation  ot  21  U.S.a  333(e)(1)  of  Uie 
Pood.  Drug,  and  Cosmetic  Act  is 
punishable  by  not  more  than  five  years 
in  prison,  and  such  fines  as  are 
authorized  by  tide  18  U.S.C,  or  botL 
TiUe  21  U.S.C  333(e)(2)  provides  Uiat 
whoever  commits  an  offense  set  forth  in 
(e)(1)  above  and  such  offense  involves 
an  individual  under  18  years  of  age,  is 
guilty  of  an  offense  punishable  by  not 
more  than  ten  years  in  prison,  and  such 
fines  as  are  authorized  by  tide  18  U.S.C 
or  both. 

The  Anabolic  Steroids  Control  Act 
provides  that  certain  anabolic  steroids, 
those  that  are  expressly  intended  for 
administration  tluough  implants  to 
catUe  or  other  nonhuman  species  and 
which  have  been  approved  by  the 
Secretary  of  Health  and  Human  Services 
for  such  administration,  are  excluded 
bom  the  definition  of  an  anabolic 
steroid.  In  that  the  Secretary  of  Health 
and  Human  Services  approves 
phannaceutical  products  and  not  raw 
chemicals,  only  those  approved  products 
which  are  manufactured,  distributed  and 
administered  as  implants  to  nonhuman 
species  will  be  excluded. 
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In  additioo.  tikt  AMamy  Gaaaral  BMy 
exempt  Mrtaki  anabottc  atacoid 
pradiicli^  apoa  tha  lamwaBeartitinn  of 
the  Sacntaiy  olHeakk  BMl  Hamoa 
Sarvkaib  it  bacaaea  of  their 
conoeBtratkiB,  pcaparatkak.  Bixtura  ar 
delhwyeyetea^lheyhavaBorigntfUant 
potaatial  nv  abaea. 

The  DBA  win  be  pobUahiBC 
ragulatkme  on  how  one  may  apply  Cor 
theee  evdnetone  and  exemptkma  end 
provide  eeparata  Beta  of  theee  exduded 
veterinary  Implant  prodacte  end  exempt 
enebolic  eter^  prodocte  hi  e  propoeed 
Fedetat  Keglelei  notice.  Thereefler,  the 
DBA  wffl  lepuoewk  apdetad  nete  on  en 
annaalbaeie. 

The  Hel  of  aaabalc  eleroide  vBder  21 
Cnt  UOUBfb)  ehowe  oeitaiB  anabdie 
•teiaidi  with  aa  addMoMl  aame  hi 
peieatheele.  Theea  namae  laflect  die 
coRacI  qMDkig  for  dieea  anabolic 
steroideL 

Tin  fliliriiieliaiiB  rflhiOiiia 
Enforoemant  Aikriaietratloo  hereby 
certillae  that  dda  find  lala  will  hava  no 
leatitieef^oea 


inteneta  maet  ha  ooneidend  aadar  dM 
Reguletory  Flexibility  Act  I  U&C  fOl 
el  eeg.  Tha  final  rale  ie  not  a  ouior  rule 
for  the  porpoeee  of  Bxecathre  Orider 
(E.O.)  12281  of  Febnieiy  17. 198L 

Thie  echednling  action  le  a  formal 
rulemaking  thet  le  required  by  Public 
Law  101-M7,  and  aa  endi,  ia  exeo^rt 
from  the  consultation  re<jnirements  of 
£.0.12291. 

Tide  action  has  been  enalyzed  in 
eccordenoe  with  tfia  prindptee  end 
criteria  in  BX>.  12812.  and  it  has  been 
determined  that  die  final  rule  does  not 
have  sufficient  faderafiam  tmpKcatiima 
to  warrant  the  preparation  or  a 
Federalism  Assessment. 


LJsteliiAlstisiaaCFKPart: 

Adiwinistratlve  practice  end 
procedure,  Drug  Bnforoenent 
Adndnistratioa.  Ung  traffic  control. 
narcoaOi  i  iMUipiiuu  tngs. 

Under  ^  eathortty  veeted  hi  the 
Attorney  General  by  M)Bc  Low  lOfr-e^ 
and  delegated  to  the  Administrator  of 
the  DBA  by  DepartBent  of  |asth.a 
regdbtkaw  (2i  OH  aiOOi  die 
Ariiiilnietielijt  hereby  ordera  that  21 
CFR  part  1308  be  amended  ea  fbttows: 

PART  ia08-{AMEMOED] 

1.  "nie  euuiority  citation  for  pot  1306 
continaes  to  reed  es  follows: 


r.  21  U.SI1  BU.  Bu.  sod  an(bl. 
nnleM  oIliCTwiM  noted. 

2.  Sactioa  130ejQ2  ia  amended  by 
redeeienating  the  cnrtent  paragraphs  (b) 
thrott^  (g)  aa  paragraphe  (c)  Aroagh  pi) 
and  adding  a  new  parapaph  (b)  to  read 

as  follows: 


f 


(b)Thetarai( 
any  drag  arhanaonaleubatanoe. 
chemically  and  phanaarolnglrsny 
related  to  tastaataroae  (other  diaa 
estrogSBS,  prageatinB.  end 
oortfeaataroid^Aati 
ipuwlh.  andl 

W  Gkkxotoetosterane  (4- 
chlorteetneteroBe); 

(3)  aoetojbol;  ^^ 

(4)  P^Hyihy  'Mf '  ■ftt'yi*— *««■♦— ottm; 

(5)  Di^diuleetoeleimie  (4- 
dihydrateatoetorane)( 

(6)  Drostaaokan; 

(7)  Bdqrleetrenol: 

(9)  FanasebuloDe  (formebolone); 

(10)  Maeterolone: 
(ll)Metheadionona: 
(12)  Methandranone; 
(13}Methandriol: 

(14)  MethandroetenoloDe; 

(15)  Methenolone; 

(1^  MethwltestostMaae; 

(17)  MiboleraQe: 
(l^Nandmlona; 

(18)  Norethandrolona: 

(20)  OBcaadrolona; 

(21)  Oacymeetenme; 

(22)  Oo^methcdone: 
(22)  Stanolone; 

(24)  Staiwanlol; 

(25)  Testolactone: 
(28)  Testosteranr. 

(27)  'fteabolona;  and 

(28)  Any  salt,  eatet.  or  isomer  of  a 
drug  or  substance  deacribed  or  listed  fai 
this  paragraph,  if  that  salt  ester,  or 
Isomer  promotes  muscle  growrtL  Except 
such  term  does  not  include  an  anaholic 
steroid  whidi  is  expressly  intended  for 
administration  through  implaate  to 
cattle  or  other  nonhunan  qMcies  and 
wbidi  has  been  approved  by  the 
Secretary  of  Health  and  Human  Services 
for  such  administration.  If  any  person 
prescribea.  diqiensee.  or  dietribntee 
such  steroid  for  hunuji  asa.  such  person 
shall  be  considered  to  heva  prescribed, 
dispensed,  or  distribalsd  aa  anabolic 
steroid  widiin  die  aiaanii«  of  this 
paragr^th. 

3.  Section  1308J3  Is  amended  by 
addiag  a  new  peragraph  (f)  to  read  aa 

foUows: 


11300.13 


ML 


(f)  Aitaboiic  Mierokk.  Unless 
spedfically  excepted  or  unleee  listed  to 
another  sdiednle.  any  material. 
compound,  mixtwe.  or  preperatka 
coataiBing  any  quantity  of  the  following 
substanoee.  iwdurfing  its  salts,  ieomera. 
and  saha  ol  isomers  whenever  the 


existence  of  such  sahs  of  isoasers  is 
possibia  within  the  specific  diendcal 
designs  tion: 

(1)  AnaboUc  Staroide  ~400» 

Deteof  Psenwry  4.  iSvl. 
RobMt  C  Boonar, 
Atbnfniatmtar.DnigEafaioeMWttt 
Admlnittmtioa. 
[FR  Doc.  B1-MB2  Filed  S-U-eu  MB  am) 


DEPARTMENT  OF  TRANSPORTATIOII 


fji^g^  Guard 


S3  cm  Part  tu 

ICOTP  MMali  Ftorlda  Raguiatton  CCa07- 
fl-OOI 

Sacvffly  Zona  RaQtdalionar  "A  Cowt 
Guard  Baaa  Miami  Baach,  Miami 
BaadsFL 

AOmcv:  Coast  Guard.  DOT. 

ACnOHc  EsMTgency  rule. 

r.  The  Coast  Guard  is 
establishing  a  security  zone  around  U.S. 
Coast  Guard  Base  Miami  Beech.  Miaail 
Beach.  Florida.  This  zone  is  needed  to 
protect  U8.  Coast  Gaard  Base  Miainl 
Beach  and  the  vessels  moored  thereto 
from  potential  lubversiw  ects  by  any 
unknown  person  or  persons  hostile  to 
the  iMinea  States,  ine  none  is 
established  at  a  one  htn^ed  yard  . 
radius  upon  and  under  tha  waters  of 
Biscayne  Bay  off  Coast  Guard  Baae 
Miami  Beach,  centered  in  approximate 
position  latitude  2S-46.25N.  longitude 
060-oeJW.  Entry  into  dds  aone  ia 
prohibited  anlese  authoriaed  by  tha 
Captain  of  die  Port  Miamt  Florida,  or 
his  deai^atedrepieeentative. 


LL  Jones,  PK^act  Officer.  USCG  hfarine 
Safety  Office,  155  S.  Miami  Ave.,  Iffiami. 
Florida  331301  (306)  538-8009. 
■FPiCnvi  DATES:  This  regnlation 
becomes  effectlTe  on  14  fennary  1081  at 
4K)0  pjB.  local  tioM  and  will  reaMitt  in 
effect  until  fardier  notice.  A  notioa  win 
be  publ^hed  in  tha  Federal  Regletor 
announcing  terminatina  of  tha  rula. 
iuaamiiTAiiy  wwanATioii;  h 
accordance  with  5  U.S.C  553,  a  aotioa  of 
propoeed  rulem  eking  was  not  pdbMshwd 
for  this  rogalatioa  and  good  causa  axkto 
far  Buddng  it  atfaetiva  in  less  than  30 
days  after  PedsnlBsglstoi  pabBcntioa 
PubBsUng  a  KFftM  and  delaying  ite 
eflecUve  date  would  be  contrary  to 
national  wmaatVtj  interests  since 
immedtete  action  is  needed  to  protect 
U.S.  Coast  Guard  Base  Miami  Beech  and 
vessels  aaoored  thereto. 
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Drafting  Information 

The  drafters  of  this  regulation  are 
BMl  K.A.  Richter,  project  officer  for  the 
Captain  of  the  Port,  and  LI  G.G.  Tanos, 
Project  Attorney,  Seventh  Coast  Guard 
District  Legal  OGBce 

Discussion  of  Regulatton 

The  evolution  requiring  this  regulation 
is  die  increasing  poaetbi^  of  acts  ol 
ten-orism  or  sabotage  by  any  unknown 
person  or  persons  against  United  States 
Coast  Guard  facilities.  This  threat  stems 
from  the  United  States'  support  of  the 
United  Natione  Resolutions  calling  for 
the  removal  of  Iraqi  mMitary  forces  from 
Kuwait  This  regulation  ia  pursuant  to  50 
U.S.C.  191  as  set  out  in  the  authority 
citation  for  all  of  part  165. 

Federalism 

This  action  has  been  analysed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  mlemdung  does  not  have  sufOcient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

List  of  Subjects  hi  33  CFR  Part  WS 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regnlation 

fai  consideration  of  the  foregoing, 
subpart  D  of  part  165  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  185— lAMEMDCO] 

1.  The  authority  citation  of  part  166 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  SO 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1,  8.04-6  and  33  CFR  166.5. 

2.  A  new  §  165.T0706  is  added  to  read 
as  follows: 

S165.T0706  Security  Zone:  U.S.  Coast 
Guard  Base  Miami  Beacti,  Miami  Beach, 
norlda. 

(a)  Location.  The  following  area  is  a 
Security  Zone:  A  one  hundred  yard 
radius  upon  and  imder  the  waters  of 
Biscayne  Bay,  off  Coast  Guard  Base 
Miami  Beach,  centered  in  approximate 
position  latitude  25-4&25N,  longitude 
00(M)e.8W. 

(b)  Effective  date.  This  regulation 
becomes  efiiective  on  14  |anuary  1991.  at 
4:00  p.m.  local  time.  This  regalation  will 
remaki  in  efiect  until  further  notice  from 
the  Captain  of  the  Port.  Miamt  Florida. 
A  notice  will  be  pvbhahed  in  the  Federal 
Register  announcing  tenmnation  of  the 
rule. 


(c)  RegBlativns.  In  accordance  wiA 
the  genoal  regulation  m  sabpsrt  165.33 
of  this  part,  entry  into  this  zone  is 
prohibited  unless  authcnized  by  the 
Captain  of  the  Port  liiiami,  Florida,  or  a 
Coast  Guard  commissioned,  warrant,  or 
petty  officer  designated  by  hira.  Subpart 
165.33  also  contains  other  general 
requirements. 

Date^  JeRHary  14. 1991. 4  p.in.  loc^ 

G.M.  InrnliaBMi 

CommandBr,  US.  Coaat  Guard.  Captara  of  the 

Port,  Miami.  Florida. 

[FR  Doc.  Sl-3«a  Piled  2-ia-n;  MS  aii4 
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DEPARTMENT  OF  VETEIUN5 
AFFAIRS 

38CFRPart3 

Activa  MMMary  Sarvloa  CartWad  aa 
Such  Under  Sacttan  401  of  PnbHc  Law 
95-202 

agency:  Department  of  Veterans 

Affairs. 

ACTION:  Final  regulation. 

SUNMARV:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
regulations  concerning  persons  who  are 
included  as  having  SMred  on  active 
duty.  The  need  for  this  action  results 
from  recent  decisions  of  the  Secretary  of 
the  Air  Force  that  the  service  of 
members  of  three  additional  civilian  cw 
contractual  groops  constitutes  active 
military  service  in  the  Armed  Forces  of 
the  United  States  for  purposes  of  all 
laws  administered  by  VA.  The  effect  of 
this  action  is  to  confer  veteran  status  for 
VA  benefit  purposes  on  fcmaer  members 
of  those  groups  who  w&e  discharged 
under  honorable  conditions. 
EFFECTIVE  DATE:  The  effective  dates  are 
August  3a  1990  (5  3.7{x)  (17)  and  (18)), 
for  the  U.S.  Qvilians  of  the  American 
Field  Service,  and  October  5, 1990 
(S  3.7(x){19)).  for  die  VS.  Civilian 
Employees  of  American  Airlines. 
FOR  Fuarmeir  amMnsATiON  contact: 
]oel  Drembns,  Regnlatioos  Staff  (211B), 
Contpensatian  and  Pension  Service, 
Veterans  Benefits  Administration  (202) 
233-300S. 

SUPPl.EMBfrAmr  inrmmatiom:  Public 
Law  95-202  authorized  the  Secretary  of 
Defense  to  certify  whether  the  service  of 
members  of  civiUan  or  contractual 
groups  shall  be  considered  active  duty 
for  the  purposes  of  all  laws 
administered  by  VA. 

Notices  of  such  certification  of  the 
foUowBig  straps  by  the  Secretary  of  the 
Air  Force  appeared  in  the  Fodetal 


Register  of  November  6, 1988.  pages 
46706-07:  U.S.  Civilians  of  dte  American 
Field  Service  (AFS)  Who  Served 
Overseas  Operationally  in  World  War  1 
During  the  i^riod  August  31,  t917  to 
January  1, 1918;  U.S.  CiviHans  of  the 
American  Field  Service  (AFS)  Who 
Served  Overseas  Under  U.S.  Armies  and 
U.S.  Army  Groups  in  World  War  II 
During  thie  Period  Dteember  7. 1941 
throu^  May  B.  194St  and  U.S.  Civilian 
Employees  of  American  Airlines  Who 
Served  Overseas  as  a  Resuh  of 
American  Airlines'  Contract  with  the 
Air  Transport  Command  During  the 
Period  December  14,  l*tl  thrtmgh 
August  14. 1945. 

Pursuant  to  38  CFR  1.12(b).  VA  finds 
that  prior  pnWication  of  these  changes 
for  public  notice  and  comment  is 
impracticable  and  unnecessary.  VA  has 
no  discretion  in  this  matter.  The 
decisions  of  the  Secretary  of  the  Ak 
Force  cooceming  active  dnty  status  are 
binding  on  VA.  Consequently,  a 
proposed  notice  will  not  be  pnblished. 
For  the  same  reason,  the  effective  dates 
are  retroactive  to  the  dates  on  which  the 
Secretary  of  the  Air  Force  held  tiiat  such 
service  constitutes  active  duty. 

Since  a  notice  of  proposed  rulemaking 
is  unnecessary  and  will  not  be 
published,  this  amendment  is  not  a 
"rule"  as  defined  in  and  made  subject  to 
the  Regulatory  Flexibihty  Act  {"RFA).  5 
U.S.C.  601(2).  In  any  case,  tiiis 
regulatory  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  RFA.  5  U.&C 
601-612.  This  amendment  will  not 
directly  affect  any  small  entity. 

In  accordance  with  Executive  Order 
12291,  Federal  Regnlation.  we  have 
determined  that  these  regulation 
changes  are  non-major  for  the  following 
reasons: 

(1)  They  will  not  have  an  annual 
effect  on  tiie  economy  of  SlOOiuiHion  or 
more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterpri.ies  in 
domestic  or  export  markets 


List  of 


in  38  CFR  Pacts 


Administrative  practice  aitd 
procedure,  daiais.  Handicapped,  Healtii 
care,  Pensions,  Veterans. 

There  is  no  affected  catalog  of  federal 
domestic  assistance  program  number. 


57S6       Federal  Regtoter  /  Vol.  56.  No.  30  /  Wednesday.  February  13.  1991  /  Rules  and  Regulations 


Approved  lanuary  16, 1991. 
EdwHd  I.  Dwwiadd, 

Secntary  of  Veterans  Affaire. , 

38  CFR  part  3,  Adjudication,  is 
amended  as  follows: 

PART  S-{  AMENDED] 

In  I  3.7.  the  authority  citations 
following  paragraphs  (x](ll)  through 
(x)(14).  and  (x)(ie)  are  removed  and 
paragraphs  (x)(17)  through  (x](ig)  and 
an  authority  citation  are  added  to  read 
as  follows: 


l».7 


(x)  Active  military  service  certified  as 
tuish  under  section  401  of  Public  Law 
95-202. 


(17)  U.S.  Qvilians  of  the  American 
Field  Service  (AFS)  Who  Served 
Overseas  Operationally  in  World  War  I 
during  the  Period  August  31, 1917  to 
January  1. 1918. 

(18)  U.S.  Qvilians  of  the  American 
Field  Service  (AFS)  Who  Served 
Overseas  Under  U.S.  Armies  and  U.S. 
Army  Groups  in  World  War  II  during 
the  Period  December  7. 1941  through 
May  8, 1945. 

(19)  U.S.  Qvilian  Employees  of 
American  Airlines  Who  Served 
Overseas  as  a  Result  of  American 
Airlines'  Contract  with  the  Air 
Transport  Command  During  the  Period 
December  14, 1941  through  August  14, 
1945. 

(Authority:  Pub.  L  85-202,  Sec.  401.) 
[FR  Doc  91-3407  Filed  2-12-91;  8:45  am] 


38CFRPart3 
RtN290O-AE88 

ClotMng  Aiowence  and  Marrtoge 
Re^uirefnente 

iMMNCV:  Department  of  Veterans 
Affairs. 

action:  Final  rule. 


r  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
adjudication  regulations  on  clothing 
allowances  and  the  period  of  marriage 
required  for  eligibility  for  certain 
survivor  beneHts.  These  amendments 
are  based  on  recently  enacted 
legislation.  The  intended  effect  of  these 
amendments  is  to  expand  and  extend 
beneBt  eligibility. 

V^iciivi  DATK  The  amendments  are  to 
be  effective  December  18, 1989.  the  date 
the  legislation  was  signed  into  law. 


TOR  puhthsii  intonmatkm  contact. 

Phyllis  Barber,  Consultant.  Regulations 
Staff.  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW.. 
Washington.  DC  2042a  (202)  233-3005. 

•upplumntarv  mroMWATiON:  In  the 
Federal  Register  of  September  19, 1990 
(55  FR  38564),  VA  published  proposed 
regulatory  amendments  based  on  the 
recently  enacted  Veterans'  Benefits 
Amendments  of  1989  (Pub.  L  101-237, 
103  StaL  2082)  which  amended  38  U.S.C. 
362  to  expand  the  category  of  veterans 
entitled  to  receive  a  clothing  allowance 
and  amended  38  U.S.C.  418(c)(1)  to 
reduce  the  time  a  surviving  spouse  must 
have  been  married  to  a  veteran  in  order 
to  be  eligible  for  certain  survivor 
benefits.  Interested  persons  were  invited 
to  submit  written  comments,  suggestions 
or  objections  on  or  before  October  19, 
1990.  Since  no  comments,  suggestions  or 
objections  were  received,  the 
regulations  have  been  adopted  as 
proposed  without  change. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  these 
amendments  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regiilatory  fiexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  these  regulatory 
amendments  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  wiU  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

(The  Catalog  of  Federal  Domestic  Astiatance 
program  numbers  are  84.105, 64.109  and 
64.110). 

List  of  Subjecta  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans. 


Approved:  January  8, 1991. 
Edward  |.  Derwinaki. 

Secretary  of  Veterans  Affairs. 

PART  3-{AMENDED] 

38  CFR  part  3,  Adjudication,  is 
amended  as  follows: 

(3.M   [Amanded] 

1.  In  {  3.54(c)(2)  remove  the  words  "2 
years"  where  they  appear  and  add,  in 
their  place,  the  words  "1  year". 

2.  In  S  3.810  the  authority  citation  at 
the  end  of  paragraph  (a)(2)  is  removed 
and  a  new  authority  citation  for  all  of 

t  3.810  is  added.  The  introductory  texts 
of  paragraph  (a)  and  paragraph  (a)(2) 
are  revised  to  read  as  follows: 

{3.810    Clotliing  allowance. 

(a)  A  veteran  who  has  a  service- 
connected  disability,  or  a  disability 
compensable  under  38  U.S.C.  351  as  if  it 
were  service-connected,  is  entitled, 
upon  application  therefor,  to  an  annual 
clothing  allowance  as  specified  in  38 
U.S.C.  362.  The  annual  clothing 
allowance  is  payable  in  a  lump  siun,  and 
the  following  eligibility  criteria  must 
also  be  satisfied: 

*  *        •        *        • 

(2)  The  Chief  Medical  Director  or 
designee  certifies  that  because  of  such 
disability  a  prosthetic  or  orthopedic 
appliance  is  worn  or  used  which  tends 
to  ware  or  tear  the  veteran's  clothing,  or 
that  because  of  the  use  of  a  physician- 
prescribed  medication  for  a  skin 
condition  which  is  due  to  the  service- 
connected  disability  irreparable  damage 
is  done  to  the  veteran's  outergarments. 
For  the  purposes  of  this  paragraph 
"apphance"  includes  a  wheelchair. 

*  •        •        •        • 

(Authority:  38  U.S.C.  362) 

[FR  Doc.  91-3406  Filed  2-12-41: 8:45  am] 
MLUNQ  cooe  ssao-oi-M 


38  CFR  Part  17 

RIN  2900-AD46 

Increasing  the  DomiciHary  income 
Umitatlon 

aoincy:  Department  of  Veterans 

Affairs. 

action:  Final  regulations. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its  regulations 
that  govern  the  provision  of  domiciliary 
care  to  veterans.  Title  38  U.S.C.  610(b) 
was  amended  to  provide  eligibility  for 
domiciliary  care  to  any  veteran  whose 
annual  income  does  not  exceed  the 
maximum  annual  rate  of  pension 


Federal  Ragjitet  /.Vol.  56^  JJo.  30  /  Wednesday,  February  13,  1991  /  Rules  apd  RegidaUong       5757 


payable  to  a  veteran  in  need  of  aid  and 
attendance  or  to  any  veteran  whom  the 
Secretary  determines  has  no  SKlequate 
means  of  support. 

EFFECTIVE  DATE:  This  amendment  is 
effective  March  15. 1991. 
FOR  FURTHER  INFORMATtOW  CONTACT: 
Paul  C.  Tryhus,  Chief,  Policies  and 
Procedures  Division  (161B2),  Veterans 
Health  Services  and  Research 
Administration.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  20420.  (202)  233-2504. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  were  proposed  in  the 
Federal  Re^stei  of  July  31. 1990,  on 
pages  31082  and  31083.  Interested 
persons  were  given  30  days  in  which  to 
submit  comments,  however,  no 
comments  were  received.  Therefore,  the 
regulations  are  hereby  adopted  as  final 
in  their  original  form. 

The  Veteran's  Benefits  and  Services 
Act  of  1988.  Public  Law  100-322. 
amended  38  U.S.C  610(b)  to  change  the 
criteria  governing  eligibility  for 
domiciliary  care.  As  amended,  the  law 
provides  that  the  Secretary  may  furnish 
domiciliary  care  to:  (1)  Any  veteran 
whose  annual  income  does  not  exceed 
the  maximum  annual  rate  of  pension 
payable  to  a  veteran  in  need  of  aid  and 
attendance,  or  (2)  any  veteran  whom  the 
Secretary  determines  has  no  adequate 
means  of  support.  The  law  also  provided 
that  veterans  who  were  patients  or 
residents  in  a  State  home  facility  or  VA 
domiciliary  during  the  period  January  1. 
1987,  through  April  1, 1968.  would  not  be 
affected  by  these  changes.  Under  the 
regulation  (38  CFR  17.48(b)(2))  an 
applicant  for  domiciUary  care  is 
considered  as  having  "no  adequate 
means  of  support"  if  annual  income 
does  not  exceed  the  annual  rate  of 
pension  for  a  veteran  in  receipt  of  aid 
and  attendance  as  defined  in  38  U.S.C. 
503.  The  veteran  must  also  be  able  to 
demonstrate,  on  the  basis  of  objective 
evidence,  that  deficits  in  health  and/or 
functional  status  render  die  veteran 
incapable  of  pursuing  substantially 
gainful  employment,  and  the  veteran 
must  otherwise  be  without  the  means  to 
provide  adequately  for  self,  or  be 
provided  for  in  the  community. 

These  final  regulatory  amendments  do 
not  meet  the  criteria  for  a  major  rule  as 
that  term  is  defined  by  Executive  Order 
12291,  Federal  Regulation.  These 
regulatory  amendments  will  not  have  a 
$100  million  annual  effect  on  the 
economy,  will  not  cause  a  major 
increase  In  costs  or  prices,  and  will  not 
have  any  other  significant  adverse 
effects  on  the  economy. 

The  Secretary  hereby  certifies  that 
these  regulations  will  not  have  a 


significant  economic  impact  on  the 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  United  States  Code 
601-612. 

These  regulatory  amendments 
concern  eligibility  for  domiciUary  care. 
Any  economic  impact  on  small  entities 
would  be  small  because  of  the  minimal 
part  of  their  overall  operation  and 
income  which  diis  activity  represents. 

The  Catalog  of  Federal  Domestic  Assistance 
Number  is  63.00B. 

List  of  Subjects  in  38  CFR  Part  17 

AlcohoUsm.  Claims.  Dental  health, 
Drug  abuse,  Foreign  relations. 
Government  contracts.  Grant  programs- 
health.  Health  care.  Health  facilities. 
Health  professions.  Medical  devices, 
Medical  research.  Mental  health 
programs.  Nursing  home  care, 
Philippines,  Veterans. 

Approved:  January  25, 1991. 
Edward  J.  Derwinski. 

Secretary  of  Veterans  Affairs. 

38  CFR  part  17,  Medical,  is  amended 
as  follows: 

PART  17— (AMENDED] 

1.  In  1 17.47  paragraph  (e)  and  its 
authority  citation  are  revised  to  read  as 
follows: 

§17.47    EH^bWty  for  hospital.  domielHary 
or  nursing  hORM  csrs  of  psfsons 
dischsrgsclor  raisassd  trom  sctivs  miHtary. 
nsvsl,  or  sir  1 


(e)  Domiciliary  care  may  be  furnished 
when  needed  to: 

(1)  Any  veteran  whose  annual  income 
does  not  exceed  the  maximum  annual 
rate  of  pension  payable  to  a  veteran  in 
need  of  regular  aid  and  attendance,  or 

(2)  Any  veteran  who  the  Secretary 
determines  had  no  adequate  means  of 
support.  An  additional  requirement  for 
eligibility  for  domiciliary  care  is  die 
abiUty  of  the  veteran  to  perform  the 
following: 

(i)  PerfOTTO  without  assistance  daily 
ablutions,  such  as  brushing  teeth; 
bathing;  combing  hair  body 
eliminations. 

(ii)  Dress  self,  with  a  minimum  of 
assistance. 

(iii)  Proceed  to  and  return  from  the 
dining  hall  without  aid. 

(iv)  Feed  Self. 

(v)  Secure  medical  attention  on  an 
ambulatory  basis  or  by  use  61  personally 
propelled  wheelchair. 

(vi)  Have  voluntary  control  over  body 
eliminations  or  control  by  use  of  an 
appropriate  prosthesis. 


(vii)  Share  in  some  measure,  however 
slight,  in  the  maintenance  and  operation 
of  the  facility. 

(viii)  Make  rational  and  competent 
decisions  as  to  his  or  her  desire  to 
remain  or  leave  the  facility. 

(Authority:  38  U.S.C  ei8(b),  sec  102.  Pub  L 
100-^22.) 

2.  In  S  17.4a  paragraph  (b)(2]  is 
revised  as  foQows: 

St7.a    ConsUecstionssppHcsMsin 
dstarmlnlng  slioll>lilty  for  hospital,  nursing 
iKMns  or  domicasry  csrs. 

(b) *  •  • 

(2)  For  purposes  of  eligibility  for 
domiciliary  care,  the  phrase  "no 
adequate  means  of  support"  refers  to  an 
applicant  for  domiciliary  care  whose 
annual  income  exceeds  the  annual  rate 
of  pension  for  a  veteran  in  receipt  of 
regular  aid  and  attendance,  as  defined 
in  38  U.S.C.  503,  but  ^Hho  is  able  to 
demonstrate  to  competent  VA  medical 
authority,  on  the  basis  of  objective 
evidence,  that  deficits  in  health  and/or 
functional  status  render  the  apphcant 
incapable  of  pursuing  substantially 
gainful  employment  as  determined  by 
the  Chief  of  Staff,  and  who  is  otherwise 
without  the  means  to  provide 
adequately  for  self,  or  be  provided  for  in 
the  community. 
*        •        •    *   •        • 

[FR  Doc.  91-3406  Filed  2-12-01;  8^t5  am) 
BiLUNa  cooe  SS1».0MI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3M9-8) 

Approval  and  ProRwIgatton  of 
Imptementation  Plans;  State  of  lovva 

aoency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  Iowa  Department  of 
Natural  Resources  fIDNR]  has  submitted 
revised  regulations  to  incorporate  by 
reference  the  EPA  revisions  to  40  CFR 
52.21  at  (53  FR  40656),  August  17, 1988, 
pertaining  to  PSD  NO.  increments.  EPA 
is  taking  final  action  to  approve  this 
revision  to  the  Iowa  State 
Implementation  nan  (SIP). 
DATES:  This  action  will  be  effective 
April  15, 1991,  unless  notice  is  received 
within  30  days  of  publication  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
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delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
AOOmasn:  Copies  of  the  state 
submittal  for  this  action  are  available 
for  public  inspection  during  normal 
business  hours  at:  the  Environmental 
Protection  Agency,  Region  VII.  Air 
Branch,  728  Minnesota  Avenue,  Kansas 
City,  Kansas  06101;  Public  Information 
Reference  Unit.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington,  DC  20460;  Environmental 
Protection  Division.  Iowa  Department  of 
Natural  Resources,  Wallace  State  Office 
Building,  000  East  Grand.  Des  Moines, 
Iowa  50319. 

KM  PURTHOI  mFOmiATION  CONTACT. 
Wayne  Kaiser  at  (913)  551-7803  (FTS 
276-7803). 

supfUMDrr  ARY  mtormation:  On 

October  17, 1988,  EPA  revised  the 
prevention  of  significant  deterioration 
(PSD)  regulations  at  40  CFR  52.21  (see  53 
FR  40656)  for  nitrogen  oxides.  These 
regulations  establish  the  maximum 
increase  in  ambient  nitrogen  dioxide 
concentrations  allowed  in  an  area  above 
the  baseline  concentration;  these 
maximum  allowable  increases  are 
called  increments.  The  intended  effect  of 
these  regulations  is  to  require  all 
applicants  for  major  new  stationary 
sources  and  major  modifications 
emitting  nitrogen  oxides  to  account  for 
and.  if  necessary,  restrict  emissions  so 
as  not  to  cause  or  contribute  to 
exceedances  of  the  increment. 

On  November  20, 199a  the  IDNR 
submitted  an  amendment  to  chapter 
22.4(4556),  "Special  Requirements  for 
Major  Stationary  Sources  Located  in 
Areas  Designated  Attainment  or 
Unclassified  (PSD)."  which  incorporates 
by  reference  the  revisions  to  40  CFR  part 
52.21.  effective  October  17. 1988.  The 
state  rule  was  effective  November  21, 
1990.  The  state  also  provided  a 
demonstration  that  it  meets  the 
conditions  for  approval  of  adoption  of 
the  NOi  increment  program  as  detailed 
in  the  EPA  guidance  memorandum  on 
the  subject  dated  August  17, 1990. 

The  above  memorandum  described 
specific  conditions  for  EPA  approval  of 
a  state's  adoption  of  the  NO.  increment 
rule.  Those  conditions  pertained  to 
regulatory  language,  increment 
consumption  analysis,  increment 
consumption  for  the  transition  period, 
and  legal  authority.  EPA  has  evaluated 
the  state's  submittal  in  accordance  with 
the  August  17, 1990,  guidance  and  finds 
that  the  state  submittal  is  acceptable. 
EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  emd  anticipates  no  adverse 
comments.  This  action  will  be  effective 


April  15, 1991,  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  April  15. 
1991. 

EPA  Action:  EPA  is  talcing  final  action 
to  approve  a  revision  to  Iowa  rule  567- 
22.4(455B)  which  adopts  by  reference  the 
PSD  NO,  requirements  of  40  CFR  52.21 
at  53  FR  40656  (October  17, 1988). 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  5  U.S.C  605(b),  I  certify  that  this 
SIP  revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Tables 
2  and  3  SIP  revisions  (54  FR  2222)  itom 
the  requirements  of  Section  3  of 
Executive  Order  12291  until  April  1991. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  U.S.  Court  of 
Appeals  for  the  appropriate  circuit  by 
April  15, 1991.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally  approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enacted  on 
November  15, 1990.  'The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  adoption  of  the  revision 
by  the  state  preceded  the  date  of 
enactment 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  dioxide.  Particulate  matter. 
Sulfur  oxides. 


Dated:  January  28, 1991. 
Morris  Kay, 

Regional  Administrator. 

40  CFR  part  52,  subpart  Q,  is  amended 
as  follows: 

PART  52-{AMENDEDJ 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.820  is  amended  by 
adding  paragraph  (c)(53)  to  read  as 
follows: 

S  52.820    Mentifieation  Of  ptaik 

(c)  •  •  • 

(53)  Revised  chapter  22,  rule 
22.4(455B),  submitted  on  November  8, 
1990.  incorporates  by  reference  revised 
EPA  PSD  rules  pertaining  to  NO, 
increments, 
(i)  Incorporation  by  reference 
(A)  Amendment  to  chapter  22, 
"Controlling  Pollution,"  Iowa 
Administrative  Code,  subrule  22.4, 
adopted  by  the  Environmental 
Protection  Commission  on  October  17, 
1990.  effective  November  21, 1990. 
(ii)  Additional  material 
(A)  Letter  horn  the  state  dated 
November  8, 1990,  pertaining  to  NO, 
rules  and  analysis  which  certifies  the 
material  was  adopted  by  the  state  on 
October  17, 1990. 

[FR  Doc  91-3451  Filed  2-12-«l;  8:45  am) 


40  CFR  Part  60 

(AO-FRL-3867-1] 

Standards  of  Parf ormanca  for  Naw 
Stationary  Sourcaa;  Addition  of 
Mathoda  for  Maaauramant  of 
Potychlorlnatad  Dibanzo-p-DloxIna, 
Polychlorlnatad  Dibanzofurana,  and 
Hydrogan  Ctilorlda  Emiaalona  From 
Stationary  Sourcaa 

AOENCV.  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  purpose  of  this  action  is 
to  add  Method  23,  "Determination  to 
Polychlorinated  Dibenzo-p-Dioxins 
(PCDD's)  and  Polychlorinated 
Dibenzofurans  (PCDFs)  from  Stationary 
Sources,"  and  Method  26, 
"Determination  of  Hydrogen  Chloride 
Emissions  bom  Stationary  Sources"  to 
appendix  A  of  40  CFR  part  60.  These 
methods  are  being  promulgated  to 
determine  compliance  with  subparts  Ca 
and  Ea  of  part  60. 
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DAtES:  Effective  Date:  February  13. 
1991. 

Judicial  Review:  Under  section 
307(b)(1)  of  the  Clean  Air  Act.  judicial 
review  of  the  actions  taken  by  this 
notice  is  available  only  by  the  filing  of  a 
petition  for  review  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  today's 
publication  of  this  rule.  Under  section 
307(b)(2)  of  the  Clean  Air  Act.  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

ADDRESSES:  Background  Information 
Document  The  Background  Information 
Document  for  the  promulgated  test 
methods  may  be  obtained  from  Gary 
McAlister  or  Roger  Shigehara,  MD-19, 
U.S.  EPA,  Research  Triangle  Park,"  North 
Carolina  27711,  telephone  number  (919) 
541-1062.  Please  refer  to  "Summary  of 
Comments  and  Responses  for  Methods 
23  and  26." 

Docket  Docket  Number  A-89-11, 
containing  material  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m.  Monday  through 
Friday,  at  EPA's  Air  Docket  Section, 
room  M-1500, 1st  Floor,  Waterside  Mall, 
401  M  Sti'eet  SW.,  Washington,  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 
FOR  niRTHER  INFORMATION  CONTACT. 

Gary  McAlister  or  Roger  Shigehara, 
Emission  Measurement  Branch  (MD-19], 
Technical  Support  Division.  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541-1062. 
SUPPI^MENTARV  INFORMATION: 

L  The  Rulemaking 

Under  Subparts  Ca  and  Ea,  the  EPA  is 
regulating  emissions  from  municipal 
waste  combustors  (MWC's)  including 
setting  emission  limits  for 
polychlorinated  dibenzo-p-dioxins 
(PCDD's),  polychlorinated 
dibenzofurans  (PCDFs),  and 
hydrochloric  acid  (HCl).  There  are 
presenUy  no  methods  published  in  40 
CFR  part  60,  appendix  A,  to  measure 
any  of  these  pollutants.  This  action 
would  promdgate  one  method  to 
measure  the  PCDD's  and  PCDFs  and 
another  method  to  measure  the  HCL 

Summary  of  Reference  Methods 

Method  23  is  used  to  measure  the 
emission  of  PCDD's  and  PCDFs  trom 
MWC's.  A  sample  is  withdrawn 
isokinetically  from  the  stack  through  a 
probe,  a  filter,  and  a  trap  packed  with  a 
solid  adsorbent.  The  PCDD's  and 


PCDFs  are  collected  in  the  probe,  on  the 
filter,  and  on  the  solid  adsorbent.  The 
PCDD's  and  PCDFs  are  exti-acted  from 
the  particulate  matter  and  the  adsorbent 
with  a  hot  organic  solvent.  The 
exti-acted  PCDD's  and  PCDFs  are 
separated  by  capillary  gas 
chromatography,  and  then,  each  isomer 
is  identified  and  measured  with  mass 
specti-ometry  (GC/MS).  The  total 
PCDD's  and  PCDFs  are  the  sum  of  the 
individual  isomers.  Toxicity  factors  are 
not  used  in  the  calculation. 

Method  26  is  used  to  measure  the 
emission  of  HCl  from  MWC's.  A  sample 
is  withdrawn  at  a  constant  rate  from  the 
stack  through  a  probe  and  impingers 
filled  with  a  dilute  acid.  The  HCl  is 
collected  in  the  implinger  solution.  The 
chloride  ion  is  separated  by  ion 
chromatography  and  measured  by  a 
conductivity  detector. 

Background 

In  1983.  the  American  Society  of 
Mechanical  Engineers  (ASME) 
recognized  that  the  testing  for  PCDD's 
and  PCDFs  needed  to  be  standardized. 
In  February  of  1984,  the  ASME  convened 
a  committee  of  government 
representatives,  testing  consultants, 
equipment  manufacturers,  and 
incinerator  operators  to  write  a 
standard  test  procedure  for  PCDD's  and 
PCDFs.  This  was  eventually  distributed 
as  a  draft  ASME  protocol  in  December 
of  1984.  The  procedure  that  we  are 
promulgating  was  derived  from  this 
draft  ASME  protocol  There  are  some 
changes  in  the  quality  assurance  (QA) 
requirements  and  the  solvents  used  to 
recover  the  sample  in  the  promulgated 
method.  Because  more  labeled 
compounds  are  available,  the  method 
will  require  additional  labeled  internal 
standards  and  surrogate  compounds 
which  will  provide  better  representation 
of  the  entire  range  of  PCDD's  and 
PCDFs.  The  filter  and  solid  adsorbent 
are  extracted  in  the  laboratory  vtrith 
toluene  to  assure  a  high  PCDD  and 
PCDF  recovery  efficiency.  Additionally 
the  proposed  sample  recovery  solvents 
used  for  rinsing  the  sample  train 
glassware  in  the  field  would  be  acetone 
followed  by  methylene  chloride  writh  a 
final  quality  assurance  rinse  using 
toluene.  However,  the  results  from  the 
toluene  rinse  are  not  used  in  calculating 
the  total  PCDD  and  PCDF  emissions. 
EPA  will  continue  to  review  the  toluene 
field  rinse  quality  assurance  results  and 
continue  to  evaluate  the  desirability  of 
replacing  methylene  chloride  with 
toluene  for  field  rinsing  sample 
glassware. 


n.  Public  Participation 

The  opportunity  to  hold  a  public 
hearing  at  10  a.m.  on  February  7, 1990 
was  presented,  but  no  one  requested  a 
hearing.  The  public  comment  period  was 
from  Decembier  20, 1989  to  March  5. 
1990. 

m.  Significant  Comments  and  Changes 
to  the  Proposed  Rulemaking 

Thirteen  comment  letters  were 
received  on  the  proposed  test  methods. 
These  comments  have  been  carefully 
considered  and,  where  deemed 
appropriate  by  the  Administiator, 
changes  have  been  made  in  the 
proposed  test  methods.  A  detailed 
discussion  of  these  comments  is 
contained  in  the  background  document 
entitied,  "Summary  of  Comments  and 
Responses  for  Methods  23  and  26" 
which  is  referred  to  in  the  addresses 
section  of  this  preamble. 

Several  commenters  thought  that 
there  were  not  enough  stack  sampling 
organizations  that  were  experienced 
with  Method  23  to  avoid  major  delays  in 
securing  sampling  and  analysis 
contractors.  Many  of  these  commenters 
also  thought  that  there  would  not  be  an 
adequate  supply  of  calibration 
standards  and  audit  samples.  We 
believe  that  the  number  of  tests  required 
immediately  after  promulgation  of  the 
regulation  wiU  not  exceed  the 
capabilities  of  the  available  sampling 
and  analytical  laboratories  and  that 
there  vnll  be  an  adequate  supply  of 
labeled  standards  and  audit  samples. 
The  full  effect  of  the  testing 
requirements  for  the  new  and  existing 
sources  will  not  be  felt  for  about  five 
years.  We  believe  that  this  is  adequate 
time  to  allow  for  the  necessary 
expansion  of  testing  capabilities. 

Some  commenters  requested 
alternative  procedures  or  methods  to 
Method  23.  While  testers  always  have 
the  option  of  requesting  alternative 
methods,  requests  shoi^d  be  submitted 
after  the  method  becomes  final.  Any 
request  should  be  in  writing  and  should 
be  accompanied  by  any  supporting  data. 

Many  commenters  thought  that  the 
gas  chromatography  columns  specified 
in  Method  23  were  not  the  most 
appropriate  choice.  The  column 
requirements  in  the  method  have  been 
revised  to  allow  the  tester  to  use  any 
column  system  provided  that  the  tester 
can  demonstrate  through  calibration  and 
performance  checks  that  the  columns 
provide  the  necessary  isomer 
separation. 

One  commenter  thought  that  Method 
26  should  be  modified  to  allow 
isokinetic  sampling  so  that  it  could  be 
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applied  to  sources  where  hydrochloric 
acid  aerosols  are  present.  We  agree  that 
isokinetic  sampling  may  be  important  at 
sources  other  than  MWCs.  We  have 
compared  Method  28  and  an  isokinetic 
Mmpling  train  and  found  that  they 
generally  give  similar  results  at  stack 
concentrations  above  20  PPM.  At  lower 
concentrations  the  isokinetic  sampling 
train  seems  to  have  a  negative  bias.  We 
are  continuing  to  investigate  this 
problem,  and  may  be  able  to  approve  an 
alternative  method  using  isokinetic 
sampling  for  future  use. 

Another  commenter  wanted  EPA  to 
develop  a  QA  audit  sample  for  Method 
26.  An  audit  sample  is  being  developed 
and  win  be  available  for  validating  the 
results  of  compliance  tests. 

IV.  Adrainistraliv* 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  miemaldng  process  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials)  (section  307(d)(7)(A]). 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  regulatory  impact 
analjrsis.  The  Agency  has  determined 
that  this  rulemaking  would  not  result  fai 


any  of  the  adverse  economic  effects  set 
forth  in  Section  1  of  the  Order  as 
grounds  for  finding  a  "major  rule."  The 
Agency  has,  therefore,  concluded  that 
this  regulation  is  not  a  "major  rule" 
under  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  the  identification  of 
potentially  adverse  impacts  of  Federal 
regulations  upon  small  business  entities. 
The  Act  specifically  requires  the 
completion  of  an  RFA  analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  this  rulemaking 
imposes  no  adverse  economic  impacts, 
an  analysis  has  not  been  conducted. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b},  I  hereby  certify  that  this 
promulgated  rule  will  not  have  an 
economic  impact  on  small  entities 
because  no  additional  costs  will  be 
incurred  fit>m  this  action. 

This  rule  does  not  contain  any 
information  collection  requirements 
currently  approved  by  OMB  review 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq. 

Lkt  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control,  Municipal  waste 
combustors,  Polychlorinated  dibenzo-p- 
dioxins,  Polychlorinated  dibenzofurans. 
Hydrogen  chloride. 

Dated:  January  11, 1991. 
P.  Henry  Habicht. 
Acting  Administrator. 

Title  40,  part  CK)  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  60-(  AMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  7411.  7414.  7416. 
and  7601. 

2.  By  adding  in  numerical  order 
Methods  23  and  26  to  appendix  A  as 
follows: 

Appendix  A — Reference  Methods 


Method  23-^Determiiiation  of  Polychlorinated 
Dibenzo-p-Dioxiiis  and  Polychlorinated 
Dibenzofurans  From  Stattonary  Soorces 

1.  Applicability  and  Principle 

1.1  Applicability.  This  method  is 
applicable  to  the  determination  of 
polychlorinated  dibenzo-p-dioxins  (PCDD'i) 
and  polychlorinated  dibenzofurans  (PCDFb) 
from  stationary  sources. 

1.2  Principle.  A  sample  is  withdrauTi  from 
the  gas  stream  isolcinetically  and  collected  in 
the  sample  probe,  on  a  glaes  fiber  filter,  and 
on  a  packed  column  of  adsorbent  material 
The  sample  cannot  be  separated  into  a 
particle  vapor  fraction.  The  PCDD's  and 
PCDFs  are  extracted  from  the  sample, 
separated  by  high  resolution  gas 
chromatography,  and  measured  by  high 
resolution  mass  spectrometry. 

Z  Apparatus 

2.1    Sampling.  A  schematic  of  the  sampling 
train  used  in  this  method  is  shown  in  Figure 
23-1.  Sealing  greases  may  not  l>e  used  in 
assembling  the  train.  The  train  is  identical  to 
that  described  in  section  2.1  of  Method  5  of 
this  appendix  with  the  following  additions: 
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1.1.1    Nonle.  The  noixle  shall  be  made  of 
nkkeL  nickei-ptated  ttainleu  steel,  quarti.  or 
boroailkata  glass. 

2.U    Sample  Transfer  Lines.  The  sample 
transfer  lines,  if  needed.^  shall  be  heat  traced, 
haan  walkd  TFB  (Vi  in.  OD  with  Vi  in.  waU) 
with  connecting  fittinga  that  an  capable  of 
fanning  leak-free,  vacuum-tight  connectiona 
wttboat  using  sealing  graases.  The  line  shall 
be  as  short  as  possible  and  must  be 
maintained  at  120  *C 

X1.1    Filter  Suppoil  Teflon  or  Teflon- 
ooatad  wire. 


2.1.2    Condenser.  Glasa.  coil  type  with 
compatible  fittings.  A  schematic  diagram  ia 
shown  in  Ftgura  23-2. 

2.1  J    Water  Bath.  Thermostatically 
controlled  to  maintain  the  gas  temperature 
•xitir«  the  condenser  at  <aO  'C  (68  *F]- 

2.1.4    Adsorbent  Module.  Class  container 
to  hold  (he  solid  adsorbent  A  shematic 
dia^am  is  shown  in  Figure  23-2.  Other 
physical  configurations  of  die  resin  trap/ 
condenaer  assembly  are  acceptable.  The 
connecting  fittings  shall  form  leak-free, 
vacuum  tight  seals.  No  sealant  greases  shall 
be  need  in  the  sampling  train.  A  coarse  ^ss 
bit  is  faiduded  to  ratatn  the  adsorbent. 


2.2    Sample  Recovery. 

2.2.1  Fitting  Caps.  Ground  glass.  Teflon 
tape,  or  aluminum  foil  (Section  2.2.6)  to  cap 
off  the  sample  exposed  sections  of  the  train. 

2.2J    Wash  Bottles.  Teflon,  SOO-ml.  . 

2.2J    Probe-Liner  Probe-Nozzle,  and  Filter- 
Holder  Brushes,  biert  bristle  brushes  writh 
precleaned  stainless  steel  or  Teflon  handles 
The  probe  brush  shall  have  extensions  of 
stainless  steel  or  Teflon,  at  least  as  long  as 
the  probe.  The  brushes  shall  be  properly 
sized  and  shaped  to  brush  out  the  nozzle, 
probe  Uner,  and  transfer  line,  if  used. 
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12.4    Filter  Siorase  ConUiner.  Sealed 
filter  holder,  wide-fflouth  amber  glass  Jar  with 
Teflon-lined  cap.  or  glass  petri  dish. 

2.X5    Balance.  Triple  beano. 

IZA    Aluminum  Foil.  Heavy  duty,  hexane- 
rinsed. 

2.2.7    MeUl  Storage  ConUiner.  Air  tight 
container  to  store  silica  geL 

2.2J    Graduated  Cylinder.  Glass,  2S0-ml 
with  2Hnl  graduation. 

2.2J    Glass  Sample  Storage  Container. 
Amber  glass  bottle  for  sample  glassware 
washes.  SOO-  or  lOOO-mL  with  leak  free 
Teflon-lined  capa. 

2.3    Analysis. 

2.3.1    Sample  Container.  12S-  and  2S0-ml 
flint  glass  bottles  with  Teflon-lined  caps. 

tX2    Test  Tube.  Class. 

2JJ    Soxhlet  Extraction  Apparatus. 
Capable  of  holding  43  x  123  mm  extractioa 
thimbles. 

2.3.4  Extraction  Thimble.  Glass, 
precleaned  cellulosic,  or  glass  flber. 

2.3.5  Pasteur  Pipettes.  For  preparing  liquid 
chromatographic  columns. 

2.3.6  Reacti-viais.  Amber  glass,  2-ml. 
silanized  prior  to  use. 

2.3.7  Rotary  Evaporator.  Buchi/Brinkman 
RF-121  or  equivalent. 

ZiJt    Nitrogen  Evaporative  Concentrator. 
N-Bvap  Analytical  Evaporator  Model  IH  or 
equivalent 

2.3.9  Separatory  Funnels.  Glass,  2-liter. 

2.3.10  Cas  Chroma togra ph.  Consisting  of 
the  following  components: 

2.3.10.1    Oven.  Capable  of  maintaining  the 
separation  column  at  the  proper  operating 
temperature  ±  *C  and  performing 
programmed  increases  in  temperature  at 
rates  of  at  least  40  *C/min. 

2J.10.2    Temperature  Gauge.  To  monitor 
column  ovea  detector,  and  exhaust 
temperatures  ±  1  *C 

2.3.10.3  Flow  System.  Gas  metering 
system  to  measure  sample,  fueL  combustion 
gas,  and  carrier  gas  flows. 

2.3.10.4  Capillary  Columns.  A  fused  silica 
column.  60  X  0.2S  mm  Inside  diameter  (ID). 
coated  with  DB-5  and  a  fused  silica  column. 
30  IT  X  0.2S  mm  ID  coated  with  DB-225. 
Otl.       alumn  systems  may  be  used  provided 
that  uie  user  is  able  to  demonstrate  using 
calibration  and  performance  checlis  that  the 
column  system  is  able  to  meet  the 
specifications  of  section  6.1.2.2. 

2.3.11.    Mass  Spectrometer.  Capable  of 
routine  operation  at  a  resolution  of  1:10000 
with  a  stability  of  ±  5  ppm. 

2.3.12    Data  System.  Compatible  with  the 
mass  spectrometer  and  capable  of  monitoring 
at  least  five  groups  of  2S  ions. 

2J.13    Analytical  Balance.  To  measure 
within  0.1  mg. 

3.  Reagents 

3.1    Sampling. 

3.1.1    Filters.  Glass  flber  filters,  without 
organic  binder,  exhibiting  at  least  99.95 
percent  efficiency  (<0J)6  percent 
penetration)  on  0.3-micron  dioctyl  phthalate 
smoke  particles.  The  filler  efficiency  tesi 
shall  be  conducted  in  accordance  with  ASTM 
Standard  Method  D  2966-71  (Reapproved 
1978)  (incorporated  by  reference — see 
•8ai7). 

S.1.1.1    Predeaning.  All  filters  shall  be 
cleaned  before  their  initial  use.  Place  a  glass 


extraction  thimble  and  1  g  of  silica  gel  and  a 
plug  of  glass  wool  into  a  Soxhlet  apparatus, 
charge  the  apparatus  with  toluene,  and  reflux 
for  a  minimum  of  3  hours.  Remove  the  toluene 
and  discard  it  but  retain  the  silica  gel.  Place 
no  more  than  50  filters  in  the  thimble  onto  the 
silica  gel  bed  and  top  with  the  cleaned  glass 
wool.  Charge  the  Soxhlet  with  toluene  and 
reflux  for  16  hours.  After  extraction,  allow 
the  Soxhlet  to  cool,  remove  the  filters,  and 
dry  them  under  a  clean  Ni  stream.  Store  the 
filters  in  a  glass  petri  dish  sealed  with  Teflon 
tape. 

3.1.2    Adsorbent  Resin.  Amberlite  XAD-2 
resin.  Thoroughly  cleaned  before  initial  use. 

3.1.2.1    Cleaning  Procedure.  This 
procedure  may  be  carried  out  in  a  giant 
Soxhlet  extractor.  An  all-glass  filter  thimble 
containing  an  extra-course  frit  is  used  for 
extraction  of  XAD-2.  The  frit  is  recessed  10- 
15  mm  above  a  crenelated  ring  at  the  bottom 
of  the  thimble  to  facilitate  drainage.  The  resin 
must  be  carefully  retained  in  the  extractor 
cup  with  a  glass  wool  plug  and  a  stainless 
steel  ring  because  it  floats  on  methylene 
chloride.  This  process  involves  sequential 
extraction  in  the  following  order. 


Sotvwit 

Procedure 

Water 

InHiai  rinse:  Ptace  resin 

- 

In  a  beaker,  rinse  once 

with  water,  and 

discard.  FiN  with  water 

a  second  time,  let 

starxl  overnight,  and 

discard. 

Water 

Extract  with  water  for  8 

hours. 

11  iiiii  mrtni 

Momanoi « «. 

Extract  lor  22  hours. 

Mettiytana  CWorida 

Extract  lor  22  houra. 

Toluene 

Extract  lor  22  hours. 

3.1.2.2  Drying. 

3.1.2.2.1  Drying  Column.  Pyrex  pipe,  10.2 
cm  ID  by  0.6  m  long,  with  suitable  retainers. 

3.1.2.2.2  Procedure.  The  adsorbent  must 
be  dried  with  clean  inert  gas.  Liquid  nitrogen 
from  a  standard  commercial  liquid  nitrogen 
cylinder  has  proven  to  be  a  reliable  source  of 
large  volumes  of  gas  free  from  organic 
contaminants.  Connect  the  liquid  nitrogen 
cylinder  to  the  column  by  a  length  of  cleaned 
copper  tubing.  0.95  cm  ID,  coiled  to  pass 
through  a  heat  source.  A  convenient  heat 
source  is  a  water-bath  heated  from  a  steam 
line.  The  final  nitrogen  temperature  should 
only  be  warm  to  the  touch  and  not  over  40  'C 
Continue  flowing  nitrogen  through  the 
adsorbent  until  all  the  residual  solvent  is 
removed.  The  flow  rate  should  be  sufficient 
to  gently  agitate  the  particles  but  not  so 
excessive  as  the  cause  the  particles  to 
fracture. 

3.1.2.3  Quality  Control  Check.  The 
adsorbent  must  be  checked  for  residual 
toluene. 

3.1.2.3.1  Extraction.  Weigh  IX)  g  sample  of 
dried  resin  into  a  small  viaL  add  3  ml  of 
toluene,  cap  the  vial,  and  shake  it  well. 

3.1.2.3.2  Analysis.  Inject  a  2  ^1  sample  of 
the  extract  into  a  gas  chromatograph 
operated  under  the  following  conditions: 

Column:  6  ft  X  ^  in  stainless  steel 
containing  10  percent  OV-101  on  100/120 
Supelcoport. 

Carrier  Gas:  Helium  at  a  rate  of  30  ml/min. 


Detector  Flame  ionization  detector 
operated  at  a  sensitivity  of  4  x  10-  "  A/ 
mV. 

Injection  Port  Temperature:  250  *C. 

Detector  Temperature:  305  *C. 

Oven  Temperature:  30  °C  for  4  min; 
programmed  to  rise  at  40  *C/min  until  it 
reaches  250  *C:  return  to  30  *C  after  17 
minutes. 

Compare  the  results  of  the  analysis  to  the 
results  from  the  reference  solution.  Prepare 
the  reference  solution  by  injection  2.5  ^1  of 
methylene  chloride  into  100  ml  of  toluene. 
This  corresponds  to  100  fig  of  methylene 
chloride  per  g  of  adsorbent.  The  maximum 
acceptable  concentration  is  1000  /ig/g  of 
adsorbent.  If  the  adsorbent  exceeds  this 
level,  drying  must  be  continued  until  the 
excess  methylene  chloride  is  removed. 

3.1.2.4    Storage.  The  adsorbent  must  be 
used  within  4  weeks  of  cleaning.  After 
cleaning,  it  may  be  stored  in  a  wide  mouth 
amber  glass  container  with  a  Teflon-lined  cap 
or  placed  in  one  of  the  glass  adsorbent 
modules  tightly  sealed  with  glass  stoppers.  If 
precleaned  adsorbent  is  purchased  in  sealed 
containers,  it  must  be  used  within  4  weeks 
after  the  seal  is  broken. 

3.1.3  Glass  Wool.  Cleaned  by  sequential 
immersion  in  three  aliquots  of  methylene 
chloride,  dried  in  a  110  °C  oven,  and  stored  in 
a  methylene  chloride-washed  glass  jar  with  a 
Teflon-lined  screw  cap. 

3.1.4  Water.  Deionized  distilled  and 
stored  in  a  methylene  chloride-rinsed  glass 
container  %vith  a  Teflon-lined  screw  cap. 

3.1.5  Silica  Gel.  Indicating  type,  6  to  16 
mesh.  If  previously  used,  dry  at  175  *C  (350 
'¥)  for  two  hours.  New  silica  gel  may  be  used 
as  received.  Alternately  other  types  of 
desiccants  (equivalent  or  better)  may  be 
used,  subject  to  the  approval  of  the 
Administrator. 

3.1.6  Chromic  Acid  Cleaning  Solution. 
Dissolve  20  g  of  sodium  dichromate  in  IS  ml 
of  water,  and  then  carefully  add  400  ml  of 
concentrated  sulfuric  acid. 

3.2  Sample  Recovery. 

3.2.2    Acetone.  Pesticide  quality. 

3.2.2  Methylene  Chloride.  Pesticide 
qualtity. 

3.2.3  Toluene.  Pesticide  quality. 

3.3  Analysis. 

3.3.1  Potassium  Hydroxide.  ACS  grade,  2- 
percent  (weight/volume)  in  water. 

3.3.2  Sodium  Sulfate.  Granulated,  reagent 
grade.  Purify  prior  to  use  by  rinsing  with 
methylene  chloride  and  oven  drying.  Store 
the  cleaned  material  In  a  glass  container  with 
a  Teflon-lined  screw  cap. 

3.3.3  Sulfuric  Acid.  Reagent  grade. 

3.3.4  Sodium  Hydroxide.  1.0  N.  Weigh  40  g 
of  sodium  hydroxide  into  a  1-Uter  volumetric 
flask.  Dilute  to  1  filer  with  water. 

3.3.5  Hexane.  Pesticide  grade. 

3.3.6  Methylene  Chloride.  Pesticide  grade. 

3.3.7  Benzene.  Pesticide  Grade. 

3.3.8  Ethyl  Acetate. 

3.3.9  Methanol.  Pesticide  Grade. 

3.3.10  Toluene.  Pesticide  Grade. 

3.3.11  Nonane.  Pesticide  Grade. 

3.3.12  Cyclohexane.  Pesticide  Grade. 

3.3.13  Basic  Alumina.  Activity  grade  1. 
100-200  mesh.  Prior  to  use,  activate  the 
alumina  by  heating  for  16  hours  at  130  *C 
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before  use.  Store  in<a.deaicoator.  Pre- 
actiwated  ajuminamay  be  purchased  from  a 
supplier  andmay  be-uaed  n  received. 

3.3.14-   Silica.  GeL  Bio^l  A.  100-200  mesL 
Prior  to  use,  aotivate  the  silica  gel  by  heating 
for  at  Ieaat30  minutes  at  180  *C.  After 
cooling,  rinse  the  silica  gel  sequentially,  with 
methanol  and.methylene  chloride.  Heat  the 
rinsed  siUca  gel  at  SO  °C  for  10  minutes,  then 
increase  the  temperature  gradually  to  180  'C 
oven  25  minutes  and  meuntain  it  at  this 
temperature  for  90  minutes.  Cool  at  room 
temperature  and  store  in  a  glass  container 
with  a  Teflon-lined  screw  cap, 

3.3.15  SiUca  Gel  Impregnated  with 
Sulfuric  Add.  Combine  100  g  of  silica  gel  with 
44  g  of  concentrated  sulfuric  acid  in  a  screw 
capped  glass  bottle  and  agitate  thoroughly. 
Disperse  the  solids  with  a  stirring  rod  until  a 
uniform  mixture  is  obtained.  Store  the 
mixture  in  a  glass  container  with  a  Teflon- 
lined  screw  cap. 

3.3.16  Silica  Cel  Impregnated  with 
Sodium  Hydroxide.  Combine  39  g  of  1  N 
sodium  hydroxide  with  100  g  of  silica  gel  in  a 
screw  capped  glass  bottle  and  agitata 
thoroughly.  Disperse  solids  with  a  stirring, rod 
until  a  uniform  mixture  is  obtained.  Store  the 
mixture  iii  glass  container  with  a  Teflon-lined 
screw  cap. 

3.3.17  Carbon/Cehte.  Combine  10.7  g  of 
.\X-21  carbon  with  124  gof  Celite  545  in  a 
250-ml  glass  bottle  with  a  Teflon-lined  screw 
cap.  Agitate  the  mixture  thoroughly  until  a 
uniform  mixture  is  obtained.  Store  in  the 
glass  container. 

3.3.18  Nitrogen.  Ultra  high  purity. 

3.3.19  Hydrogen.  Ultra  high  purify. 

3.3.20  Internal  Standard  Solution.  Prepare 
a  stock  standard  solution  containing  the 
isotopically  labelled  PCDD's  and  PCDFs  at 
the  concentrations  shown  in  Table  1  under 
the  heading  "Internal  Standards"  in  10  ml  of 
norane. 

3.3.21  Surrogate  Standard  Solution. 
Prepare  a  stock  standard  solution  containing 
the  isotopically  labelled  PCDD's  and  PCDFs 
Bfthe  concentrations  shown  in  Tablfe  1  under 
the  heading  "Surrogate  Standards"  in  10  ml  of 
nonane. 

3.3.2Z    Recovery  Standard  Solution, 
i^epare  a  stock  standard  solution  containing 
the  isotopio^ly  labelled  PCDD's  and  PCDFs 
at  the  concentrations  shows  in  Table  1  under 
the  heading  "Recovery  Standardii"  in  10  ml  of 
nonane. 

4.  Procedure 

4.1    Sampling.  The  complexity,  of  this 
method  is  such  that  in  ordtt-  to  obtain 
reliable  rssultSt  testers  should  be  trained  and 
experienced  with  the  teat  procedures. 

4.1.1    Pretest  Preparatiani 

4.1.1.1    Cltoning^Claasware.  All  glass 
components  of  the  train  upstreamof  and 
including  the  adsorbent  module,  shall  be 
cleaned  as  described  in  section  3A  of  the 
"Manual  of  Analytical  Med!iodia,for  the 
Analysisof  Peatiddaa  in  Human  and: 
Environmental  Samples."  SpedaJ  care  shall 
be  devoted  to  the  removal  of  residual  silicone 
grease  sealants  onigroundgiaaa  connections 
of  used.glasawu»:  Any  reaidu*  aball  be 
removed  by  aoakingrtlM  gtes««vara  for  several 
houi»in  a  chromic addidaaaingnlution 
prior  to  cleaning  .aa^describedahovei. 
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4.1.1.2  Adsorbent  Trap.  The  traps  nnist  be- 
loadad  in  a  clean  area  to  avoid 
contaminadon.  They  may  not  be  loaded  in 
the  field  Fill  a  trap  with  20  to  40g  of  XAD-2. 
Follow  the  XAD-2  «vidi  gl6ss  wool  and 
tightly  cap  both  ends  of  the  trap.  Add  100  fd 
of  the  suiTogat»  standard  solution  (section 
3.3.21)  to  eadi  trap. 

4.1.1.3  Sample  IVaiiL  It  is  suggested  diat 
all  components  be  maintained  according  to 
the  procedura  described  in  APTD-0578. 

4.1.1.4  Silica  GeL  Weigh  several  200  to  300 
g  portions  of  silica  gel  in  an  air  tight 
container  to  the  nearest  0.5  g.  Record  the 
total  weight  of  the  silica  gel  plus  container, 
on  each  container.  As  an  alternative,  the 
silica  gel  may  be  weighed  directly  in  its 
impinger  or  sampling  holder  just  prior  to 
sampling. 

4.1.1.5  Filter.  Check  each  filter  against 
light  for  irregularities  and  flaws  or  pinhole 
leaks.  Pack  the  filters  flat  in  a  dean  glass 
container. 

4.1.2  Preliminary  Determinations.  Same  as 
section  4.1.2  of  Method  5. 

4.1.3  Preparation  of  Collection  Traia 

4.1.3.1  Duiing  preparation  and  assembly 
of  the  sampling  train,  keep  all  train  openings 
where  contamination  can  entert  sealed  until 
just  prior  to  assembly  or  until  sampling  is 
about  to  begin. 

Note:  Do  not  use  sealant  grease  in 
assembling  the  train. 

4.1.3.2  Place  approximately  too  ml  of 
water  in  the  second  and  third  impingers, 
leavB  the  first  and  fourth  impingers  empty, 
and  transfer  approximately  200  to  300  g  of 
preweighed  silica  gel  from  its  container  to  the 
fifth  impinger; 

4]1.X3    Place  the  silica  gel  container  in  a 
clean  place  for  later  use  in  the  sample 
recovery.  Aitematively,  the  weight  of  the 
silicagel  plus.impinger  may  be  determined  to 
the  nearest  0.5  g  and  recorded 

4.1.3.4  Assemble  the  train  as  shown  in 
Figure  2S-1. 

411.3.5  Tuni  on  the  adaoibent  module  and 
condenser  tx>il  recirculating  pump  and  begin 
monitDiing  the  adsorbentmodule  gas.entiy 
temperature;  Ensure  proper  sorbent 
temperature^aa^antry  temperature  before 
proceeding  and  before  sampling  is  initiated  It 
is  extremely  important  that:  the  XAD-2 
adsorbent  reain  temperature  never  exceed  SO 
'C  because  thermal  decomposition  wiU  occur. 
During. tasting,  the  XAO-2  temperattire  must 
not  exceed20  *C  for  effident  c»pture  of  the 
PCDD%  and  PCDFs. 

4.1:4    Leak'CSiadc.Brocedure.  Same  as 
Method  Si  SM:tian.4il.4; 

4.1.5    Sarapla  IVBin  Operation.  Same  as 
Method  S>  8Botian'4.1.5.. 

4.2:   Sample  Reccorery.  Proper  cleanup 
prooedurs  begina  as  .soon  as  the  probe  is 
removed  from  the  stack  atrtfae  end.ofthe 
samplitig  period  Seal  the  nozzle  endof  the 
sampUng  probe  withilteflon  tape  oraltuninum 
foU. 

When  the  probe  can  be  safely  handled 
wipe  off  alhextainal  partioulate  matter  near 
the  tip.otthe:probe.  Remove  the  probe  from 
the  train  and:da8vaff'both>ends  with 
aluminumioiL  Seal  off  the  inlet  to  the  train 
with  Teflon  tapet  s  ground:glas»^cap;  or 
alumitmm-fbiL 


Transfer  the  probe  and  impinger  assembly 
to  the  deanup  area.  This  area  shall  be  clean 
and  enclosed  so  that  the  chances  of  losing  or 
contaminating  the  sample  are  minimized. 
Smoking,  which  codd  contaminate  the 
sample,  shall  not  be  allowed  in  the  cleanup 
nrea. 

Itispecl  the  train  prior  to  and  during 
disassembly  and  note  any  abnonnal 
conditions,  e.g.,  broken  filters,  cdored 
hnpinger  liqmd  eta  lYeat  the  samples  as 
follows: 

4.2.1  Container  No.  1.  Either  saal  the  filler 
holder  or  carefully  remove  the  filter  from  the 
filter  holder  and  place  it  in  it»  identified 
container.  Use  a  pair  of  deaned  twaezea  to 
handle  the  filter.  If  itis  necssaary  to  fold  the 
filt^,  do  so  such  that  the  particulate  cake  is 
inside  the  fold  Carefully  transfer  to  the 
container  any  particulate  matter  and  filter 
fibers  which  adhere  to  the  filter  holder 
gasket  by  using  a  dry  inert  brisUe  brash  and 
a  sharp-edged  blade;  Seal  the  container. 

4.2.2  Adsorbent  Modde.  Remove  the 
module  bom  the  train,  tightly  cap  both  ends^ 
label  it  cover  with  aluminum  fed,  and  store  it- 
on  ice  for  transport  to  the  laboratory, 

4.2.3  Container  No.  2.  Qtiantitatively 
recover  material  depiosited  in  the  nozzle, 
probe  transfer  fines,  the  front  half  of  the  fQter 
holder,  andthe  cydOne,  if  used  first  by 
brushing  while  rinsing  three  times  each  with 
acetone  and  then,  by  rinsing  the  probe  three 
times  with  methylene  chloride.  Collect  all'the 
rinses  in  Container  No.  Z 

Rinse  the  back  half  of  the  filler  holder  three 
times  with  acetone.  Rinse  the  connecting  line 
between  the  filter  and  the  condiasiser  three 
times  with  acetone.  Soak  the  connectiiig  line 
with  three  separate  portions  otmethylene 
chloride  for  5  minutes  each.  If  using  a 
separate  condenser  and  adsoibent  trap,  rinse 
the  condenser  in  the  same  manner  as  the 
connecting  line.  Collect  all  the  rinses  in 
Container  No.  2  andmarkthelevel  of  the 
liquid  on  the  container. 

4.2.4  Container  No.  3.  JUpeat  the 
methylene'chloride-rinsing  described  in 
Section  4.2.3  using  tolums  as  the  rinse 
solvent.  Collect  the  rinses  in  Container  No.  3 
and  mark  the  level  of  tfaa^liquid  on  the 
container. 

4.2.5  Impinger  Water.  Measure  the  liqmd 
in  the  first  three  impingera  to  within  ±1  ml 
by  using  a  graduated  cylinderor  by  weighing 
it  to  within  ±0.5  g  by  uaing^abalanoe.  Record 
the  volume  or  weight  of- liquid  pmaent.  Thiai 
information  is  required  to  caloulate  the 
moistureoontmt  of  the  effluent  gaa. 

Diacacd  the  Uquid  after  maaauring.and' 
record] ng.th8  volume  or  weight 

4.2.7    SiUca  GeL  Note  the  color  of  the 
indioating:silica  gdto  determitia  if  it  has 
been  completely  spoitand'make  a  mention' 
of  ita  condition.  Triinsfer  the  silicagel  from- 
the  fifth  impinger  to- its  original  container  and- 
seaL 

5.  Analysis 

All  glassware  shall  be  cleaned  as 
described  in  section  3A  of  the  "Mainial  of 
Analytical  Methods  for  the  Analysis  of 
Pesticides  in  Humsi  and  Environmental 
Samples."  All  samples  must  beextracted' 
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within  30  day*  of  coUection  and  analyzed 
within  45  days  of  extraction. 
S.1    Sample  Extraction. 

5.1.1  Extraction  System.  Place  an 
extraction  thimble  (section  2.3.4),  1  g  of  silica 
gel  and  a  plug  of  glass  wool  into  the  Soxhlet 
apparatus,  charge  the  apparatus  with  toluene, 
and  reflux  for  a  minimum  of  3  houra.  Remove 
the  toluene  and  discard  it  but  retain  the 
silica  gel  Remove  the  extraction  thimble 
from  the  extraction  system  and  place  it  in  a 
glass  beaker  to  catch  the  solvent  rinses. 

5.1.2  Container  No.  1  (Filter).  Transfer  the 
contents  directly  to  the  glass  thimble  of  the 
extraction  system  and  extract  them 
simultaneously  with  the  XAD-2  resin. 

5.U    Adsorbent  Cartridge.  Suspend  the 
adsorbent  module  directly  over  the  extraction 
thimble  in  the  beaker  (See  section  5.1.1).  The 
glass  frit  of  the  module  should  be  in  the  up 
position.  Using  a  Teflon  squeeze  bottle 
containing  toluene,  flush  the  XAI>-2  into  the 
thimble  onto  the  bed  of  cleaned  silica  gel. 
Thoroughly  rinse  the  glass  module  catching 
the  rinsings  in  the  beaker  containing  the 
thimble.  If  the  resin  is  wet  effective 
extraction  can  be  accomplished  by  loosely 
packing  the  resin  in  the  thimble.  Add  the 
XAD-2  glass  wool  plug  into  the  thimble. 

5.1.4  Container  Na  2  (Acetone  and 
Methylene  Chloride).  Concentrate  the  sample 
to  a  volume  of  about  1-5  ml  using  the  rotary 
evaporator  apparatus,  at  a  temperature  of 
leas  than  37  *C.  Rinse  the  sample  container 
three  time*  with  small  portions  of  methylene 
chloride  and  add  these  to  the  concentrated 
aolution  and  concentrate  further  to  near 
dryness.  This  residue  contains  particulate 
matter  removed  in  the  rinse  of  the  train  probe 
and  nozzle.  Add  the  concentrate  to  the  filter 
and  the  XAO-2  resin  in  the  Soxhlet  apparatus 
described  in  section  S.1.1. 

5.1.5  Extraction.  Add  100  fil  of  the 
internal  standard  solution  (Section  3.3.20)  to 
the  extraction  thimble  containing  the 
contents  of  the  adsorbent  cartridge,  the 
contents  of  Container  No.  1,  and  the 
concentrate  from  section  5.1.4.  Cover  the 
contents  of  the  extraction  thimble  with  the 
cleaned  glass  wool  plug  to  prevent  the  XAD- 
2  resin  from  floating  into  the  solvent  reservoir 
of  the  extractor.  Place  the  thimble  in  the 
extractor,  and  add  the  toluene  contained  in 
the  beaker  to  the  solvent  reservoir.  Pour 
additional  toluene  to  fill  the  reservoir 
apimiximately  2/3  full  Add  Teflon  boiling 
chip*  and  assemble  the  apparatus.  Adjust  the 
heat  source  to  cause  the  extractor  to  cycle 
three  times  per  hour.  Extract  the  sample  for 
16  hours.  After  extraction.  aUow  the  Soxhlet 
to  cooL  Transfer  the  toluene  extract  and 
tiiree  10-ml  rinses  to  the  rotary  evaporator. 
Concentrate  the  extract  to  approximately  10 
mL  At  this  point  the  analyst  may  choose  to 
split  the  sample  in  halL  If  so.  split  the  sample, 
store  one  half  for  future  use,  and  analyze  the 
other  according  to  the  procedures  in  sections 
5.2  and  5.3.  In  either  case,  use  a  nitrogen 
evaporative  concentrator  to  reduce  the 
volume  of  the  sample  being  analyzed  to  near 
dryness.  Dissolve  the  residue  in  5  ml  of 
hexane. 

5.1.6  Container  No.  3  (Toluene  Rinse). 
Add  100  ^1  of  the  Internal  Standard  solution 
(section  3.3.2)  to  the  contents  of  the 
container.  Concentrate  the  sample  to  a 


volume  of  about  1-5  ml  using  the  rotary 
evaporator  apparatus  at  a  temperature  of  less 
than  37  *C  Rinse  the  sample  container 
apparatus  at  a  temperature  of  less  than  37  *C 
Rinse  the  sample  container  three  times  with 
small  portions  of  toluene  and  add  these  to  the 
concentrated  solution  and  concentrate  further 
to  near  dryness.  Analyze  the  Street 
separately  according  to  the  procedures  in 
sections  5.2  and  5.3,  but  concentrate  the 
solution  in  a  rotary  evaporator  apparatus 
rather  than  a  nitrogen  evaporative 
concentrator. 

5.2  Sample  Cleanup  and  Fractionation. 

5.2.1  Silica  Gel  Column.  Pack  one  end  of  a 
glass  column,  20  mm  x  230  mm.  with  glass 
wool  Add  in  sequence,  1  g  silica  gel,  2  g  of 
sodium  hydroxide  Impregnated  silica  gel.  1  g 
silica  gel  4  g  of  acid-modified  silica  gel.  and  1 
g  of  silica  geL  Wash  the  column  with  30  ml  of 
hexane  and  discard  it  Add  the  sample 
extract  dissolved  in  5  ml  of  hexane  to  the 
column  with  two  additional  5-ml  rinses.  Elute 
the  column  with  an  additional  90  ml  of 
hexane  and  retain  the  entire  eluate. 
Concentrate  this  solution  to  a  volume  of 
about  1  ml  using  the  nitrogen  evaporative 
concentrator  (section  2.3.7). 

5.2.2  Basic  Alumina  Column.  Shorten  a 
25-ml  disposable  Pasteur  pipette  to  about  16 
mL  Pack  the  lower  section  with  glass  wool 
and  12  g  of  basic  alumina.  Transfer  the 
concentrated  extract  from  the  silica  gel 
column  to  the  top  of  the  basic  alumina 
column  and  elute  the  column  sequentially 
with  120  ml  of  0.5  percent  methylene  chloride 
in  hexane  followed  by  120  ml  of  35  percent 
methylene  chloride  in  hexane.  Discard  the 
fint  120  ml  of  eluate.  Collect  the  second  120 
ml  of  eluate  and  concentrate  it  to  about  0.5  ml 
using  the  nitrogen  evaporative  concentrator. 

5.2J    AX-21  Carbon/Celite  545  Column. 
Remove  the  botton  0.5  in.  fi^m  the  tip  of  a  9- 
ml  disposable  Pasteur  pipette.  Insert  a  glass 
fiber  filter  disk  in  the  top  of  the  pipette  2.5  cm 
from  the  constriction.  Add  sufficient  carbon/ 
celile  mixture  to  form  a  2  cm  column.  Top 
with  a  glass  wool  plug.  In  some  cases  AX-21 
carbon  fines  may  wash  through  the  glass 
wool  plug  and  enter  the  sample.  This  may  be 
prevented  by  adding  a  celite  plug  to  the  exit 
end  of  the  column.  Rinse  the  column  in 
sequence  with  2  ml  of  SO  percent  benzene  in 
ethyl  acetate,  1  ml  of  50  percent  methylene 
chloride  in  cyclohexane,  and  2  ml  of  hexane. 
Discard  these  rinses.  Transfer  the 
concentrate  in  1  ml  of  hexane  from  the  basic 
alumina  column  to  the  carbon/celite  column 
along  with  1  ml  of  hexane  rinse.  Elute  the 
column  sequentially  with  2  ml  of  50  percent 
methylene  chloride  in  hexane  and  2  ml  of  50 
percent  benzene  in  ethyl  acetate  and  discard 
these  eluates.  Invert  the  column  and  elute  in 
the  reverse  direction  with  13  ml  of  toluene. 
Collect  this  eluate.  Concentrate  the  eluate  in 
a  rotary  evaporator  at  50  *C  to  about  1  ml. 
Transfer  the  concentrate  to  a  Reacti-vial 
using  a  toluene  rinse  and  concentrate  to  a 
volume  of  200  ;i.l  using  a  stream  of  Ni.  Store 
extracts  at  room  temperature,  shielded  from 
light  until  the  analysis  is  performed. 

5.3  Analysis.  Analyze  the  sample  with  a 
gas  chromatograph  coupled  to  a  mass 
spectrometer  (GC/MS)  using  the  instrumental 
parameten  in  sections  5.3.1  and  5J,2. 
Immediately  prior  to  analysis,  add  a  20  fil 


aliquot  of  the  Recovery  Standard  solution 
from  Table  1  to  each  sample.  A  2  ftl  aliquot  of 
the  extract  is  injected  into  the  GC.  Sample 
extracts  are  fint  analyzed  using  the  DB-5 
capillary  column  to  determine  the 
concentration  of  each  isomer  of  PCDD's  and 
PCDFs  (tetra-through  octa-]-  If  tetra- 
chlorinated  dibenzofurans  are  detected  in 
this  analysis,  then  analyze  another  aliquotof 
the  sample  in  a  separate  run,  using  the  DB- 
225  column  to  measure  the  2,3,7,8  tetra-chloro 
dibenzofuran  isomer.  Other  column  systems 
may  be  used,  provided  that  the  user  is  able  to 
demonstrate  using  calibration  and 
performance  checks  that  the  column  system 
is  able  to  meet  the  specifications  of  section 
6.1.2.2. 

5.3.1  Gas  Chromatograph  Operating 
Conditions. 

5.3.1.1  Injector.  Configured  for  capillary 
column,  splitless,  2S0*C.. 

5.3.1.2  Carrier  Gas.  Helium,  1-2  ml/min. 

5.3.1.3  Oven,  Initially  at  150'C  Raise  by 
at  least  40'C/min  to  190*C  and  then  at  3*C/ 
min  up  to  300'C. 

5.3.2  High  Resolution  Mass  Spectrometer. 

5.3.2.1  Resolution.  10000  m/e, 

5.3.2.2  Ionization  Mode.  Electron  impact 

5.3.2.3  Source  Temperature  250*G 

5.3.2.4  Monitoring  Mode.  Selected  ion 
monitoring.  A  list  of  the  various  ions  to  be 
monitored  is  summarized  in  Table  3, 

5.3.2.5  Identification  Criteria.  The 
following  identification  criteria  shall  be  used 
for  the  characterization  of  polychlorinated 
dibenzodioxins  and  dibenzofurans. 

1.  The  integrated  ion-abundance  ratio  (M/ 
M-t-2orM-)-2/M+4)  shall  be  within  15 
percent  of  the  theoretical  value.  The 
acceptable  ion-abundance  ratio  ranges  for 
the  identification  of  chlorine-containing 
compounds  are  given  in  Table  4. 

2.  The  retention  time  for  the  analytes  must 
be  within  3  seconds  of  the  corresponding 

**  C-labeled  internal  standard,  surrogate  or 
alternate  standard. 

3.  The  monitored  ions,  shown  in  Table  3  for 
a  given  analyte,  shall  reach  their  maximum 
within  2  seconds  of  each  other. 

4.  The  identification  of  specific  isomera 
that  do  not  have  corresponding  '*  C-labeled 
standards  is  done  by  comparison  of  the 
relative  retention  time  (RRT)  of  the  analyte  to 
the  nearest  internal  standard  retention  time 
with  reference  (i.e.,  within  0.005  RRT  units)  to 
the  comparable  RRTs  found  in  the  continuing 
calibration. 

5.  The  signal  to  noise  ratio  for  all 
monitored  ions  must  be  greater  than  2.5.   - 

6.  The  confirmation  of  2.  3,  7,  S-TCDD  and 
2. 3,  7,  e-TCDF  shall  satisfy  all  of  the  above 
identification  criteria. 

7.  For  the  identification  of  PCDPs,  no 
signal  may  be  found  in  the  corresponding 
PCDPE  channels. 

5.3.2.6  Quantification.  The  peak  areas  for 
the  two  ions  monitored  for  eadi  analyte  are 
summed  to  yield  the  total  response  for  each 
analyte.  Each  internal  standard  is  used  to 
quantify  the  indigenous  PCDD's  or  PCDFs  in 
its  homologous  series.  For  example,  the 

>*  C  ir-2,3,7,6-tetr8  chlorinated  dibenzodioxin 
is  used  to  calculate  the  concentrations  of  all 
other  tetra  chlorinated  isomers.  Recoveries  of 
the  tetra-  and  penta-  internal  standards  are 
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calculated  using  the  "  C  ii-l,2,3,4-TCDD. 
Recoveries  of  the  hexa-  through  octa-  internal 
standards  are  calculated  using  ■*  C  i*- 
1,2,3,7,8,9-HxCDD.  Recoveries  of  the 
surrogate  standards  are  calculated  using  the 
corresponding  homolog  from  the  internal 
standard. 

ft  Calibration 

Same  as  Method  5  with  the  following 
additions. 

6.1  GC/MS  System. 

6.1.1  Initial  Calibration.  Calibrate  the  GC/ 
Mb  system  using  the  set  of  five  standards 
shown  in  Table  2.  The  relative  standard 
deviation  for  the  mean  response  factor  from 
each  of  the  unlabeled  analytes  (Table  2)  and 
of  the  internal,  surrogate,  and  alternate 
standards  shall  be  less  than  or  equal  to  the 
values  in  Table  S.  The  signal  to  noise  ratio  for 
the  GC  signal  present  in  every  selected  ion 
current  profile  shall  be  greater  than  or  equal 
to  2.5.  The  ion  abundance  ratios  shall  be 
within  the  control  limits  in  Table  4, 

6.1.2  Daily  Performance  Check. 

6.1.2.1  Calibration  Check.  Inject  on  ^l  of 
solution  Number  3  fitim  Table  2.  Calculate 
the  relative  response  factor  (RRF)  for  each 
compound  and  compare  each  RRF  to  the 
corresponding  mean  RRF  obtained  during  the 
initial  calibration.  The  analyzer  performance 
is  acceptable  if  the  measured  RRFs  for  the 
labeled  and  unlabeled  compounds  for  the 
daily  run  are  within  the  limits  of  the  mean 
values  shown  in  Table  5,  In  addition,  the  ion- 
abundance  ratios  shall  be  within  the 
allowable  control  limits  shown  in  Table  4. 

6.1.2.2  Column  Separation  Check.  Inject  a 
solution  of  a  mixture  of  PCDD's  and  PCDFs 
that  documents  resolution  between  2,3,7,8- 
TCDD  and  other  TCDD  isomers.  Resolution  is 
defined  as  a  valley  between  peaks  that  is  less 
than  25  percent  of  the  lower  of  the  two  peaks. 
Identify  and  record  the  retention  time 
windows  for  each  homologous  series. 

Perform  a  similar  resolution  check  on  the 
confirmation  column  to  document  the 
resolution  between  2,3,7,8  TCDF  and  other 
TCDF  isomers, 

6.2  Lock  Channels.  Set  mass  spectrometer 
lock  channels  as  specified  in  Table  3.  Monitor 
the  quality  control  check  channels  specified 
in  Table  3  to  verify  instrument  stability 
during  the  analysis. 

7.  Quality  Control 

7.1  Sampling  Train  Collection  Efficiency 
Check.  Add  1(X)  /il  of  the  surrogate  standards 
in  Table  1  to  the  absorbent  cartridge  of  each 
train  before  collecting  the  field  samples, 

7.2  Internal  Standard  Percent  Recoveries. 
A  group  of  nine  carbon  labeled  PCDD's  and 
PCDFs  representing,  the  tetra-through 
octachlorinated  homologues,  is  added  to 
every  sample  prior  to  extraction.  The  role  of 
the  internal  standards  is  to  quantify  the 
native  PCDD's  and  PCDFs  present  in  the 
sample  as  well  as  to  determine  the  overall 
method  efficiency.  Recoveries  of  the  internal 
standards  must  be  between  40  to  130  percent 
for  the  tetra-through  hexachlorinated 
compounds  while  the  range  is  25  to  130 
percent  for  the  higher  hepta-  and 
octachlorinated  homologues. 

7.3  Surrogate  Recoveries.  The  five 
surrogate  compounds  in  Table  2  are  added  to 


the  resin  in  the  adsorbent  sampling  cartridge 
before  the  sample  is  collected.  The  surrogate 
recoveries  are  measured  relative  to  the 
internal  standards  and  are  a  measure  of 
collection  efficiency.  They  are  not  used  to 
measure  native  PCDD's  and  PCDFs.  All 
recoveries  shall  be  between  70  and  130 
percent.  Poor  recoveries  for  all  the  surrogates 
may  be  an  indication  of  breakthrough  in  the 
samphng  train.  If  the  recovery  of  all 
standards  is  below  70  percent  the  sampling 
runs  must  be  repeated.  As  an  alternative,  the 
sampling  runs  do  not  have  to  be  repeated  if 
the  final  results  are  divided  by  the  fi-action  of 
surrogate  recovery.  Poor  recoveries  of 
isolated  surrogate  compounds  should  not  be 
grounds  for  rejecting  an  entire  set  of  the 
samples. 

7.4    Toluene  QA  Rinse.  Report  the  results 
of  the  toluene  QA  rinse  separately  from  the 
total  sample  catch.  Do  not  add  it  to  the  total 
sample. 

a  Quality  Assurance 

8.1  Applicability.  When  the  method  is 
used  to  analyze  samples  to  demonstrate 
compliance  with  a  source  emission 
regulation,  an  audit  sample  must  be  analyzed, 
subject  to  availability. 

8.2  Audit  Procedure.  Analyze  an  audit 
sample  with  each  set  of  compliance  samples. 
The  audit  sample  contains  tetra  through  octa 
isomers  of  PCDD  and  PCDF.  Concurrently, 
analyze  the  audit  sample  and  a  set  oT 
compliance  samples  in  the  same  manner  to 
evaluate  the  technique  of  the  analyst  and  the 
standards  preparation.  The  same  analyst 
analytical  reagents,  and  analytical  system 
shall  be  used  both  for  the  compliance 
samples  and  the  EPA  audit  sample. 

8.3  Audit  Sample  Availability.  Audit 
samples  will  be  supplied  only  to  enforcement 
agencies  for  compliance  tests.  The 
availability  of  audit  samples  may  be  obtained 
by  writing:  Source  Test  Audit  Coordinator 
(MD-77B),  Quality  Assurance  Division, 
Atmospheric  Research  and  Exposure 
Assessment  Laboratory,  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC  27711.  or  by  calling  the  Source  Test  Audit 
Coordinator  (STAC)  at  (919)  541-7834.  The 
request  for  the  audit  sample  must  be  made  at 
least  30  days  prior  to  the  scheduled 
compliance  sample  analysis. 

8.4  Audit  Results.  Calculate  the  audit 
sample  concentration  according  to  the 
calculation  procedure  described  in  the  audit 
instructions  included  with  the  audit  sample. 
Fill  in  the  audit  sample  concentration  and  the 
analyst's  name  on  the  audit  response  form 
included  with  the  audit  instructions.  Send 
one  copy  to  the  EPA  Regional  Office  or  the 
appropriate  enforcement  agency  and  a 
second  copy  to  the  STAC.  The  EPA  Regional 
office  or  the  appropriate  enforcement  agency 
will  report  the  results  of  the  audit  to  the 
laboratory  being  audited.  Include  this 
response  with  the  results  of  the  compliance 
samples  in  relevant  reports  to  the  EPA 
Regional  Office  or  the  appropriate 
enforcement  agency. 

A  Calculations 

Same  as  Method  5,  section  6  with  the 
following  additions, 
9,1    Nomenclature. 


A«i= Integrated  ion  current  of  the  noise  at 

the  retention  time  of  the  analyte. 
A*ci=Integrated  ion  current  of  the  two  ions 

characteristic  of  the  internal  standard  i 

in  the  calibration  standard. 
Ad) = Integrated  ion  current  of  the  two  ions 

characteristic  of  compound  i  in  the  jth 

calibration  standard. 
A*c|,=Integrated  ion  current  of  the  two 

ions  characteristic  of  the  internal 

standard  i  in  the  jth  calibration  standard. 
A^= Integrated  ion  current  of  the  two  ions 

characteristic  of  surrogate  compound  i  in 

the  calibration  standard. 
A,=Integrated  ion  current  of  the  two  ions 

characteristic  of  compound  i  in  the 

sample. 
A*i= Integra  ted  ion  current  of  the  two  ions 

characteristic  of  internal  standard  i  in 

the  sample. 
A„= Integrated  ion  current  of  the  two  ions 

characteristic  of  the  recovery  standard. 
A,! = Integra  ted  ion  current  of  the  two  ions 

characteristic  of  surrogate  compound  i  in 

the  sample. 
C,= Concentration  of  PCDD  or  PCDF  i  in 

the  sample,  pg/M  '. 
CT=Total  concentration  of  PCDD's  or 

PCDFs  in  the  sample,  pg/M  ». 
met = Mass  of  compound  i  in  the  cahbration 

standard  injected  into  the  analyzer,  pg. 
m„=Mass  of  recovery  standard  in  the 

calibration  standard  injected  into  the 

analyzer,  pg. 
m„=Mas8  of  surrogate  compound  i  in  the 

calibration  standard,  pg. 
RRFi=Relative  response  factor. 
RRF„= Recovery  standard  response  factor. 
RRF, = Surrogate  compound  response 

factor. 
9.2    Average  Relative  Response  Factor. 


1     n    Atu  m*d 

RRF,=  —  2   

n  j=l  A'cuma 


Eq.  23-1 


9.3    Concentration  of  the  PCDD's  and 
PCDFs. 


C.= 


m,*  A, 


A,*  RRF,  V. 


Eq.  23-2 


9.4    Recovery  Standard  Response  Factor. 


RRF„= 


A«i'm„ 


Eq.  23-3 


9.5 .  Recovery  of  Internal  Standards  (R*). 


R*  = 


A,*  m„ 


A„  RF„  m,* 


X100% 


Eq, 
23-4 


9.6    Surrogate  Compound  Response 
Factor. 


$y$^      'ftddd  RhgilBi  /  Vbl.  56.  No;  30  /  Wednesday^iFebftitry  13.  1991  /  Rules  and.  Regulations 


RRF.= 


Eq. 
23-5 


9.7    Recovery  of  Surrogate  Compounds 


A.in,* 

F.= X100» 

At'RRF.m. 


Eq. 
23-6 


9.8    Minimuin  Detectable  Limit  (MDL). 


MDL= 


2.5  A^  m<* 
A„*RRF, 


Eq. 
23-7 


9.9    Total  Concentration  of  PCDD'>  and 
PCDFs  in  the  Sample. 


n 
Ct,=    I     C, 
i»l 


Eq. 
23-8 
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Tabce  1.— Composition  of  the  Sampi£ 
fortircation  and  recovery  stand- 
ARDS Solutions 


Analyta 

Concentra- 
tion (pg/fil) 

Internal  Standards: 

'^,-2.3,7.8-TCOO - — 

''Cit-1.2.3  7  B-PeCOO 

100 
100 

''Cr1.2.3.6.7.»+*(COO 

HCr  1  Z3.4.6.7.»+tpCCX) 

•CrOCOO..- -.. 

100 
100 
100 

Table  1.— Composition  of  the  Sample 
Fortification  and  Recovery  Stand- 
ards Solutions— Continued 


Analyte 


"C,-2,3.7.8-TCDF 

'Ci-1.2.3.7,8-PeCDF  „... 

''Cir1.2,3,6.7.8-HxCDF ._ 

•'C,-1.2,3,4,6,7.8-HpCDF 
Surrogate  Standards: 

nca.-i3.7.8-TC0D 

■'Cii-I  A3.4,7.8-HxC00™ 

''C,-2,3.4.7.8-PeCOF  — 

"C,-1A3,4.7.8-HxC0F... 

"Cit-1 ,2.3.4.7.8,9-HpCDF 
Recovery  Standards: 

•<;w-1.2A4-TC00 

'C,-1.2,3.7,e.9+lxCDD... 


Concentra- 
tion (PQ/»il) 


100 
100 
100 
100 

100 

100 

■  100 

100 

100 

500 
500 


Table  2.— Composition  of  the  Initial 
Calibration  Solutions 


Any  PCDD's  or  PCDFs  that  are  reported  as 
nondetected  (below  the  MDL)  shall  be 
counted  as  lero  for  the  purpose  of  calculating 
the  total  cofKsntration  of  PCDD's  and  PCDFs 
in  the  sample. 
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Table  3.— Elemental  Compositions  and  Exact  Masses  of  the  Ions  Monitored  by  High  Resolution  Mass  Spectrometry 

for  PCDD's  and  PCOF's 


Concentrationa  (p9/^ 

Compound 

Solution  Na 

1 

2 

3 

4 

s 

Attamate 
Standard: 

1Z3.7.8> 

HxCDF „.. 

Recovery 
Standards: 
■Cxr1A3.4- 
TCOO 

2.5 

100 
100 

5 

100 
100 

25 

100 
100 

250 

100 
100 

500 
100 

"Ca- 
1.2.3.7.8.9- 

Hxono 

100 

Omap- 
lorNo. 

Accuratamaaa 

Ion  type 

Elemental  composition 

Analyte 

2 

292.9825 

LOCK 

CF,, 

PFK 

303.9018 

M 

CMH."aO 

TCDF  ■ 

305.8987 

M  +  2 

C,H.««CI10 

TCOF 

315.9419 

M 

"CH.*^© 

TCDF(S) 

317  9380 

M  +  2 

•>C,H.«CI,»C10 

TCOF(S) 

319.8965 

M 

C„H."CIO, 

TCOD 

321.8936 

M-».2 

ca'^'KX), 

tcoo 

327  8847 

M 

CK^CLO. 

TCOD{S) 

330.9792 

OC 

CtFu 

PFK 

331.9388 

M 

'«C,H.«Cl.O, 

TCOO(S) 

333.9339 

M+2 

•'C.H.'^iao,                                j 

TCDO(S) 

339.8597 

M  +  2 

CHi-CUICW                                       •     '  - 

PECOF 

341.8567 

M+4 

CH.'CI.'Ta.O 

PeCOF 

351.9000 

m+2 

"C,H,"a.»cio 

PeC0F(S) 

353.8970 

M+4 

^C.H.'W-O.O 

PeC0F(S) 

355.8548 

M  +  2 

CnH,«0,37aO, 

PeCOD 

357  8516 

M  +  4 

CH.'^'Ka.o, 

PeCOO 

367M49 

M+2 

'CttHi'O.'CIOi 

PeCOD(S) 

360.8919 

M+4 

^C„Hi««CWt:W3i 

PeCOO  (S) 

375.8364 

M  +  2 

C»H."CW'XX) 

HxCOPE 

409.7974 

M  +  2 

c«H,"a.»tx) 

HpCPOE 

3 

373.8208 

M  +  2 

C„H,35CW'XX) 

HxCOF 

375.8176 

M+4 

C,H,««.»Ka.O 

HxCOF 

383.8639 

M 

'<:,.H,"aiO 

HxCDF  (S) 

385.8610 

M  +  2 

"C.H.'o.'Kao 

HxCOF  (S) 

389.8157 

M+2 

CHi^Oinao,   • 

HxCOO 

301.6127 

M+4 

CrtH.'CL'Ka.O. 

HxCDO 

^9^9760 

LOCK 

CFu 

PFK 
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Table  3.— Elemental  Compositions  and  Exact  Masses  of  the  Ions  Monitored  by  High  Resolution  Mass  Spectrometry 

FOR  PCDD's  and  PCDF's— Continued 


Descrip- 

Accurate mass 

Ion  type 

Analyte 

tor  No. 

401.8559 

M+2 

"C,H,»«ci.»rao, 

HxCDO  (S) 

403.8529 

M+4 

"C.H,"ancW) 

HxCDD(S) 

445.7555 

M+4 

CH.«a.«w,o 

OCOPE 

430.9729 

OC 

CF., 

PFK 

4 

407.7818 

M+2 

c,H«Ka.'icio 

HpCOF 

409.7789 

M+4 

C,.H"a'Ka,0 

HpCDF 

417.8253 

M 

»^,H»CI,0 

HpCDF(S) 

419.8220 

M+2 

"c,H"cu*xao 

HpCDF  (S) 

423.7766 

M+2 

CH-cu'Kao. 

HpCOD 

425.7737 

M+4 

C„H"CI.Ta,0, 

HpCOO 

435.6169 

M+2 

"CH-a'KX), 

HpCOD  (S) 

437.6140 

M+4 

"c.H-a.'xa.o, 

HpCDO(S) 

479.7165 

M+4 

CH-a'KaiO 

NCPOE 

430.9729 

LOCK 

c^., 

PFK 

441.7428 

M+2 

C."Ct,'tX) 

OCOF 

443.7309 

M+4 

c-a.'K^o 

OCOF 

457.7377 

M+2 

c^a'iao, 

OCDD 

459.7348 

M+4 

c„»a'ia,o, 

OCOO 

469.7779 

M+2 

'C,«C»,'XX), 

OCOD(S) 

471.7750 

M+4 

"c,"cu'xa,o, 

OCOD(S) 

613.8775 

M+4 

c..«a'Ka.o, 

DCOPE 

442.9728 

OC 

CF,, 

PFK 

(a)  Ttte  followring  nudidic  masses  were  used: 

H  -  1.007825 

C  >  12.000000 

"C  =  13.003355 

F  -  18.9984 

O  "  15.994915 

"a  '  34.968853 

"a  =  36.965903 

S  =  Labeled  Standard 

QC  a  Ion  selected  lor  monitoring  instrument  stability  during  the  GC/MS  analysis. 


Table  4.— Acceptable  Ranges  for  Ion- 
Abundance  Ratios  of  PCDD's  and 
PCDF's 


No.  of 
chlorine 

Ion  type 

Theo- 
rotical 

Control  limits 

atoms 

ratio 

Lower 

Upper 

4 

M/M+2 

0.77 

0.65 

0.89 

5 

M+2/ 

M+4 

1.55 

1.32 

1.78 

6 

M+2/ 

M+4 

1.24 

1.05 

1.43 

6* 

M/M+2 

0.51 

0.43 

0.59 

7» 

M/M+2 

0.44 

0.37 

0.51 

7 

M+2/ 

M+4 

1.04 

0.88 

1.20 

8 

M+2/ 

M+4 

0.89 

0.76 

1.02 

•  Used  only  for  •»C-HxCDF. 
'  Used  only  for  "C-HpCDF. 

Table  5.— Minimum  Requirements  for 
Initial  and  Daily  Calibration  Re- 
sponse Factors 


Relative  response  factors 

Compound 

Initial 

calibration 

RSO 

Daily 

calibration  % 

difference 

Unlabeled 

Analytes: 

2.3.7.8-TCDD 

2.3.7.8-TCDF 

1.2.3,7,8- 

PeCDO 

25 
25 

25 

25 

25 
25 

25 

1.2.3.7.8- 
PeCDF 

25 

Table  5.— Minimum  Requirements  for 
Initial  and  Daily  Calibration  Re- 
sponse Factors— Continued 


Relative  response  factors 

Compound 

Initial 

calitxation 

RSD 

Daily 

calibration  % 

differerKe 

2.3.4.7,8- 
PeCOF 

25 

25 

25 

25 

25 

25 

25 

25 

25 

25 
25 
30 

25 
30 

25 

25 

1.2.4,5.7.8- 
HxCDD 

25 

1.2.3.6.7.8- 
HxCDO 

25 

1.2.3.7.8,9- 
HxCDO 

25 

1.2.3.4.7,8- 
HxCDF 

25 

1,2,3,8.7.8- 
HxCOF 

25 

1.2.3.7,8.9- 
HxCOF 

25 

2.3.4.8.7.8- 
HxCDF 

25 

1.2.3,4.6.7.8- 
HpCDD 

25 

1.2,3.4,6,7.8. 
HpCDF 

25 

OCOO 

25 

OCOF 

30 

Internal 

Standards: 
'»C,-2.3.7.8- 
TCDD 

25 

■»C,-1 .2.3.7.8- 
PeCOD 

30 

1Z3.6.7.8- 
HxCDD 

25 

Table  5.— Minimum  Requirements  for 
Initial  and  Daily  Calibration  Re- 
sponse Factors— Continued 


Compound 


'»C„- 
1.2.3.4.6.7.8- 
HpCDO 

"CrOCDO 

'»Cr2.3.7.8- 
TCDF 

"C-l  ,2,3.7.8- 
PeCDF 

"C- 
1,2.3.6.7.8- 
HxCDF 

1,2,3,4.6.7.8- 

HpCDF 

Surrogate 
Standards: 

"CU-2.3.7,8- 
TCDO 

'»C„-2.3.4.7,8- 
PeCOF 

"C- 
1,2,3.4,7,8- 
HxCDD 

'»C,r 
1,2,3,4,7,8- 
HxCDF 

"C- 
1.2.3.4.7.8.9- 
HpCOF 


Relative  response  factors 


Initial 

calibration 

RSO 


30 
30 

30 

30 

30 

30 

25 
25 

25 

25 

25 


Daily 

calibration  % 

difference 


30 
30 

30 

30 

30 

30 

25 
25 

25 

25 

25 
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Table  5.— Minimum  Requirements  for 
INITUL  AND  Daily  Caubration  Re- 
sponse Factors — Continued 


RcMhM  PMponM  tBdOfS 

Compound 

jnWtj 

csKralion 

RSO 

diftaranc* 

Mtmm 

MiCOF „. 

25 

25 

MeUiod  2i— Determinatioii  of  Hydrogen 
rhliHi*T  Kiiriiiiom  From  SUtiooary  Souicm 

1.  AppUcability,  Principle,  Interferences, 
Pndtioa,  Bias,  and  Stability 

1.1  Applicability.  This  method  is 
applicablB  for  determining  hydrogen  chloride 
(HCl)  emissions  from  stationary  sources. 

1.2  Principle.  An  integrated  sample  is 
extracted  from  the  stack  and  passed  through 
dilute  sulfuric  add.  In  the  dilute  acid,  the 
HCl  gas  is  dissolved  and  forms  chloride 
(Cl~)  ions.  The  Cl~  is  analyzed  by  ion 
chromatography  (IC). 


l.S    faiterferences.  Volatile  materials 
wUdi  produce  chloride  ioas  npon  dissolution 
during  Minpl'"g  are  obvious  interferences. 
Another  likely  interferent  is  diatomic  chlorine 
(Cli)  gas  which  reacts  to  form  HCl  and 
hypochlorous  acid  (HCXM)  upon  dissolving  In 
water.  However.  Cli  gas  exhibits  a  low 
solubility  in  water  and  the  use  of  acidic, 
rather  than  neutral  or  basic  collection 
solutions,  greatly  reduces  the  chance  of 
dissolving  any  chlorine  present.  This  method 
does  not  experience  a  significant  bias  when 
sampling  a  400  ppm  HCl  gas  stream 
containing  50  ppm  Cla.  Sampling  a  220  ppm 
HCl  gas  stream  containing  180  ppm  Cli 
results  in  a  positive  bias  of  3.4  percent  in  the 
HCl  measurement. 

1.4  Precision  and  Bias.  The  within- 
laboratory  relative  standard  deviations  are 
6.2  and  3.2  percent  at  HCl  concentrations  of 
3.9  and  154  ppm,  respectively.  The  method 
does  not  exhibit  a  bias  to  Clt  when  sampling 
at  concentrations  less  than  50  ppm. 

1.5  Stability.  The  collected  samples  can 
be  stored  for  up  to  4  weeks  before  analysis. 

l.e    Detection  Limit  The  analytical 
detection  limit  of  the  method  is  0.1  ^/ml. 

Z  Apparatus 

2.1    Sampling.  The  sampling  train  is  shown 
in  Figure  26-1,  and  component  parts  are 
discussed  below. 


2.1.1  Probe.  BoroaUicate  ^aas, 
approximately  H-ln.  (9-mm)  ID.  with  a 
heating  system  to  prevent  moisture 
condensation.  A  %-in  I.D.  Teflon  elbow 
should  be  attached  to  the  failet  of  the  probe 
and  ■  1-in.  (25-inm)  length  of  H-hi.  I.D.  Teflon 
tubing  should  be  atUched  to  the  open  end  of 
the  elbow  to  permit  the  opening  of  the  probe 
to  be  turned  away  from  the  gaa  stream.  This 
reduces  the  amount  of  particulate  entering 
the  train.  This  probe  configuration  should  be 
used  when  the  concentration  of  particulate  - 
matter  in  the  emissions  is  high.  When  high 
concentrations  are  not  present  the  Teflon 
elbow  is  not  necessary,  and  the  probe  inlet 
may  be  perpendicular  to  the  gas  stream.  A 
glass  wool  plug  should  not  be  used  to  remove 
particulate  matter  since  a  negative  bias  in  the 
data  could  result  Instead  a  Teflon  filter  (see 
Section  2.1.5)  should  be  installed  at  the  inlet 
(for  stack  temperatures  <900  T)  or  outlet  (for 
stack  temperatures  >300  'F)  of  the  probe. 

2.1.2  Three-way  Stopcock.  A  borosilicate, 
three-way  glass  stopcock  with  a  heating 
system  to  prevent  moisture  condensation. 
The  heated  stopcock  should  cormect  directiy 
to  the  outlet  of  the  probe  and  the  inlet  of  the 
first  impii^er.  The  heating  system  should  be 
capable  of  preventing  condensation  up  to  the 
inlet  of  the  first  impinger.  Silicone  grease  may 
be  used,  if  necessary,  to  prevent  leakage. 
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Figure  26-1.  Sampling  train. 
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2.1.3  Impingera.  Four  30-ml  midget 
tmpingera  with  leak-fre«  glass  connectors. 
Silicone  grease  may  be  used,  if  necessary,  to 
prevent  leakage.  For  sampling  at  high 
moisture  sources  or  for  sampling  times 
greater  than  1  hour,  a  midget  impinger  with  a 
shortened  stem  (such  that  the  gas  sample 
does  not  bubble  through  the  collected 
condensate)  should  be  used  in  front  of  the 
first  impinger. 

2.1.4  Drying  Tube  or  Impinger.  Tube  or 
impinger,  of  Mae  West  design,  filled  with  6- 
to  10-mesh  indicating  type  silica  gel  or 
equivalent,  to  dry  the  gas  sample  and  to 
protect  the  dry  gas  meter  and  pump.  If  the 
•ilica  gel  has  been  used  previously,  dry  at  17S 
*C  (350  'F]  for  2  hours.  New  silica  gel  may  be 
used  as  received.  Alternatively,  other  types 
of  desiccants  (equivalent  or  better)  may  be 
used. 

2.1.5  Filter.  A  25-mm  Teflon  mat.  PalUlex 
TX40H175  or  equivalent.  Locate  between  the 
probe  liner  and  Teflon  elbow  in  a  glass  or 
quartz  filter  holder  in  a  filter  box  heated  to 
2S0'F. 

2.1.6  Sample  Line.  Leak-free,  with 
compatible  fittings  to  connect  the  last 
impinger  to  the  needle  valve. 

2.1.7  Rate  Meter.  Rotameter,  or 
equivalent  capable  of  measuring  flow  rate  to 
within  2  percent  of  the  selected  flow  rate  of  2 
liters/min. 

2.1.8  Purge  Pump,  Purge  Line,  Drying 
Tube,  Needle  Valve,  and  Rate  Meter.  Pump 
capable  of  purging  the  sampling  probe  at  2 
liters/min.  with  drying  tube,  filled  with  silica 
gel  or  equivalent  to  protect  pump,  and  a  rate 
meter  capable  of  measuring  0  to  5  Uters/min. 

2.1.9  Stopcock  Crease,  Valve.  Pump, 
Volume  Meter,  Barometer,  and  Vacuum 
Gauge.  Same  as  in  Method  8,  Sections  2.1.4. 
2.1.7.  TAA,  2.1.10.  2.1.11.  and  2.1.12. 

2.2  Sample  Recovery. 

2.2.1  Wash  Bottles.  Polyethylene  or  glass, 
SOO-ml  or  larger,  two. 

2.2.2  Storage  Bottles.  100-ml  glass,  with 
Teflon-lined  lids,  to  store  impinger  samples 
(two  per  sampling  run).  During  dean-up,  the 
two  front  impinger  contents  (ai  N  HtSOt) 
should  be  combined  The  contents  of  the  two 
rear  impinger  (0.1  N  NaOH)  may  be 
discarded,  as  these  solutions  are  included 
only  to  absorb  Cla.  and  thus  protect  the 
pump. 

2.3  Sample  Preparation  and  Analysis.  The 
materials  required  for  volumetric  dilution  and 
chromatographic  analysis  of  samples  are 
described  below.  . 

2.3.1    Vohimetric  Flasks.  Qass  A.  100-ml 
■iw. 

tXl    Volumetric  Pipets.  Qass  A. 
assortment  To  dilute  sample*  into  the 
calibration  range  of  the  instrument 

2J.3    Ion  Chromatograph.  Suppressed  or 
nonsuppressed.  with  a  conductivity  detector 


and  electronic  integrator  operating  in  the 
peak  area  mode.  Other  detectors,  strip  chart 
recorders,  and  peak  height  measurements 
may  be  used  provided  the  5  percent 
repeatability  criteria  for  sample  analysis  and 
the  linearity  criteria  for  the  calibration  curve 
can  be  met 

3.  Reagents 

Unless  otherwise  indicated,  all  reagents 
must  conform  to  the  specifications 
established  by  the  Committee  on  Analytical 
Reagents  of  the  American  Chemical  Society 
(ACS  reagent  grade).  When  such 
spedflcations  are  not  available,  the  best 
available  grade  shall  be  used. 

3.1.    Sampling. 

3.1.1  Water.  Deionized.  distilled  water 
that  conforms  to  ASTM  Specification  D 1193- 
77.  Types. 

3.1.2  Absorbing  solutioa  ai  N  Sulfuric 
Add  (HiSOt).  To  prepare  100  ml  of  the 
absorbing  solution  for  the  fit>nt  impinger  pair, 
slowly  add  0.28  ml  of  concentrated  HiSO«  to 
about  90  ml  of  water  while  stirring,  and 
adjust  the  final  volume  to  100  ml  using 
additional  water.  Shake  well  to  mix  the 
solution. 

3.1.3.    Chlorine  Scrubber  Solution,  ai  N 
Sodium  Hydroxide  (NaOH).  To  prepare  100 
ml  of  the  scrubber  solution  for  the  back  pair 
-of  impingers,  dissolve  0.40  g  of  solid  NaOH  in 
about  90  ml  of  water,  and  adjust  the  final 
solution  volume  to  100  ml  using  additional 
water.  Shake  well  to  mix  the  solution. 

3.2    Sample  Preparation  and  Analysis. 

3.2.1  Water.  Same  as  in  Section  3.1.1. 

3.2.2  Blank  Solution.  A  separate  blank 
solution  of  the  absorbing  reagent  should  be 
prepared  for  analysis  with  the  field  samples. 
Dilute  30  ml  of  absorbing  solution  to  100  ml 
with  water  in  a  separate  volumetric  flask. 

3.2.3  Sodium  Chloride  (NaCl)  Stock 
Standard  Solution.  Solutions  containing  a 
nominal  certified  concentration  of  1000  mg/1 
are  commerdally  available  as  convenient 
stock  solutions  from  which  working 
standards  can  be  made  by  appropriate 
volumetric  dilution.  Alternately,  concentrated 
stock  solutions  may  be  produced  from 
reagent  grade  NaCL  The  NaCl  should  be 
dried  at  100  *C  for  2  or  more  hours  and  cooled 
to  room  temperatiire  in  a  desiccator 
immediately  before  weighing.  Accurately 
wei^  1.8  to  1.7  g  of  the  dried  NaQ  to  within 
0.1  mg,  dissolve  in  water,  and  dilute  to  1  liter. 
The  exact  CI  concentration  can  be  calculated 
using  Eq.  28-1. 

fig  Q'/ml  -  g  of  NaaxlO*x  35^453/88.44 

Eq.a6-1 

Refrigerate  the  stock  standard  solution  and 
store  no  longer  than  1  month. 


3X4    Chromatographic  Eluent  Effective 
eluents  for  nonsuppressed  IC  using  a  resin-  or 
silica-based  weak  ion  exchange  column  are  a 
4  mM  potassium  hydrogen  phthalate  solution, 
adjusted  to  pH  4.0  using  a  saturated  sodium 
borate  solution,  and  a  4  mM  4-hydroxy 
benzoate  solution,  adjusted  to  pH  8.8  using  1 
N  NaOH.  An  effective  eluent  for  suppressed 
ion  chromatography  is  a  solution  containing  3 
mM  sodium  bicarbonate  and  2.4  mM  sodium 
carbonate.  Other  dilute  solutions  buffered  to 
a  similar  pH  and  containing  no  interfering 
ions  may  be  used.  When  using  suppressed 
ion  chromatography,  if  the  "water  dip" 
resulting  from  sample  injection  interferes 
with  the  chloride  peak,  use  a  2  mM  NaOH/2.4 
mM  sodium  bicarbonate  eluent 

4.  Procedure 

4.1    Sampling. 

4.1.1  Preparation  of  Collection  Train. 
Prepare  the  sampling  train  as  follows:  Pour  IS 
ml  of  the  absorbing  solution  into  each  of  the 
fint  two  impingera,  and  add  15  ml  of 
scrubber  solution  to  the  third  and  fourth 
impingen.  Connect  the  impingera  in  series 
with  the  knockout  impinger  first  followed  by 
the  two  impingers  containing  absorbing 
solution  and  the  two  containing  the  scrubber 
solution.  Place  a  fresh  charge  of  silica  gel,  or 
equivalent  in  the  drying  tube  or  Mae  West 
impinger. 

4.1.2  Leak-Check  Procedures.  Leak-check 
the  probe  and  three-way  stopcock  before 
inserting  the  probe  into  the  stack.  Connect 
the  stopcock  to  the  outlet  of  the  probe,  and 
connect  the  sample  line  to  the  needle  valve. 
Plug  the  probe  inlet  turn  on  the  sample  pump, 
and  pull  a  vacuum  of  at  least  250  mm  Hg  (10 
ia  Hg).  Turn  off  the  needle  valve,  and  note 
the  vacuum  gauge  reading.  The  vacuum 
should  remain  stable  for  at  least  30  seconds. 
Place  the  probe  in  the  stack  at  the  sampling 
location,  and  adjust  the  probe  and  stopcock: 


MCt 


ml 


8  o/MjC/x10»X  35.453 


58.44 


Eq.  28-1 


Refrigerate  the  stock  standard  solution  and 
store  no  longer  than  1  month. 

3X4    Chromatographic  Eluent  Effective 
eluents  for  nonsuppressed  IC  using  a  resin-<or 
silica-based  weak  ion  exchange  column  are  a 
4  mM  potassium  hydrogen  phthalate  solution, 
adjusted  to  pH  4.0  using  a  saturated  sodium 
borate  solution,  and  a  4  mM  4-hydroxy 
benzoate  solution,  adjusted  to  pH  M  using  1 
N  NaOH.  An  effective  eluent  for  suppressed 
ion  chromatography  is  a  solution  containing  3 
mM  sodium  bicarbonate  and  2.4  mM  sodium 


carbonate.  Other  dilute  sohitions  buffered  to 
a  skntlar  |^  and  contnniag  no  foterfering 
ions  may  be  need.  When  askig  suppressed 
ion  chromatography,  if  the  "water  *p" 
resulting  from  sunpte  injection  interferee 
with  the  chloride  peak,  ese  ■  2  mM  NaOH/2.4 
mM  sodiom  bfearbonate  eluent 

*  Procedure 

4.1    ftamplliig. 

4.1.1    Pieparatioa  tA  Collection  Traki. 
Prepare  the  sampling  trail  aa  foUewa:  Pour  15 
ml  of  the  aborfaing  TnhitioB  inlo  each  of  the 
first  two  impingers.  and  add  15  ml  of 
scrubber  solution  to  the  third  and  fourth 
impingers.  Connect  the  impingers  in  series  ' 
with  the  knockout  impinger  firet  followed  by 
the  two  impingera  containing  al>sorbbig 
solution  and  the  two  containing  the  scrubber 
solution.  Place  a  fresh  charge  of  silica  gel,  or 
equivalent,  in  the  drying  tube  or  Mae  West 
impinger. 

4J.2    Leak-Qieck  Procedures.  Leak-check 
the  probe  and  three-way  stopcock  before 
inserting  the  probe  into  the  stack.  Connect 
the  stopcock  to  the  outlet  of  the  probe,  and 
connect  the  sample  ttn*  to  the  needle  valve. 
Plug  the  probe  iaiet  turn  en  Ute  sample  pomp, 
and  puU  a  vacauai  otM  laut  2S0  mm  Hg  (10 
in.  Hg).  Turn  off  the  needie  vahre,  and  note 
the  vacuum  gauge  reading.  The  vacuum 
should  remain  stable  for  at  least  30  seconds. 
Place  the  probe  in  the  stack  at  the  sampling 
location,  and  adjust  the  probe  and  stopcock 
heating  system  to  a  temperature  sufficient  to 
prevent  water  condensation.  Connect  the  first 
impinger  to  the  stopcock,  and  connect  the 
sample  Une  to  the  last  impinger  and  the 
needle  valve.  Upon  completion  of  a  sampling 
run,  remove  the  probe  from  the  stack  and 
leak-check  as  deacrdwd  above.  If  a  leak  Ims 
occurred,  the  sanpling  ran  must  be  voided. 
Alternately,  the  portion  of  the  tiaia  behind 
the  probe  may  be  leak-checked  between 
multiple  ruaa  at  the  aeme  sits  as  follows: 
Close  the  stopcock  to  the  first  impi^cr  (see 
Figure  lA  of  Figure  2fr-l),  and  tnm  on  the 
sampling  pvrap.  PuU  a  vacuum  U  at  least  250 
mm  Hg.  turn  off  the  needle  vahre,  and  note 
the  vacutmi  gauge  reading.  The  vacuum 
should  remain  stable  for  at  least  30  seconds. 
Release  the  vacuum  so  the  impinger  train  by 
turning  the  stopcock  to  the  vent  poeitioa  to 
permit  ambient  air  to  enter  (see  Figure  IB  of 
Figure  26-2).  If  this  procedure  is  used,  the  full 
train  leak-dieck  described  above  must  be 
conducted  following  the  final  nm,  and  alt 
preceding  sampling  rune  must  be  voided  if  a 
leak  has  occurred. 

4.1.3  Purge  Procedure.  Immediately  before 
sampling,  connect  the  purge  line  to  the 
stopcock,  and  tuin  the  stopcock  to  permit  the 
purge  pump  to  purge  the  probe  (see  Figure  lA 
of  Figure  26-1).  Turn  on  the  purge  pump,  and 
adjust  the  purge  rule  to  2  litera/min.  Purge  for 
at  least  5  minutes  t>efore  sampling. 

4.1.4  Sample  Collection.  Turn  on  the 
sampling  pump,  pull  a  slight  vacuum  of 
approximately  25  mm  Hg  (1  in.  Hg)  on  the 
impinger  train,  and  turn  the  stopcock  to 
permit  stack  gas  to  be  pulled  through  the 
impinger  train  (see  Figure  IC  of  Figure  26-3). 
Adjust  the  sampling  rate  to  2  liters/min,  as 
indicated  by  the  rate  meter,  and  maintain  this 
rate  to  within  10  percent  during  the  entire 
sampling  run.  Take  readings  of  the  dry  gas 


meter  vohaae  and  temperature,  rate  meter, 
and  vacuum  gauge  at  least  once  every  5 
minutes  during  the  run.  A  sampliiig  time  of  1 
hour  is  recommended.  Shorter  sampling  times 
may  introduce  a  significant  negative  bias  ia 
the  HCI  concentratioa.  At  the  candusion  of 
the  sampling  run,  remove  the  train  from  the 
stack,  cool,  and  perfom  a  leak-check  as 
described  ia  sectten  4.1X 

4.2  Seasf^  Recovery.  Dieconnect  the 
impiagera  after  sanqilnig.  QoaDtitativciy 
transfer  the  contents  of  the  first  three 
impingera  (the  knockout  impinger  and  the 
two  absorbing  solution  impingera)  to  a  leak- 
free  storage  botde.  Add  tte  water  rinses  of 
each  of  these  impingen  and  connecting 
glassware  to  the  storage  bottle.  The  contents 
of  the  scrubber  in^jiagera  and  connecting 
glassware  rinses  may  be  discarded.  The 
sample  bottle  shoald  be  aealad,  shaken  to 
mix,  and  labeled.  The  fluid  level  should  be 
marked  so  that  if  any  sample  is  lost  during 
transport,  a  correction  proportional  to  the  lost 
volume  can  be  applied. 

4.3  Sample  Preparation  for  Analysis. 
Check  the  liquid  level  in  each  sample,  and 
determine  if  any  sample  was  lost  during 
shipment  If  a  noticeable  amount  of  leakage 
has  occurred,  the  volume  lost  can  be 
determined  from  the  differeoce  between  tba 
initial  and  final  sofation  levels,  and  this  vahM 
can  be  used  to  correct  the  analytical  results. 
Quantitatively  transfer  the  sanipie  sohition  to 
a  100-ml  volumetric  flask,  and  dilute  the 
solution  to  100  ml  with  water. 

4.4  Sample  Analysis. 

4.4.1  The  IC  conditions  will  depend  upon 
analytical  column  type  and  whether 
suppressed  or  nonsuppressed  IC  is  used.  An 
example  chromatogram  from  a 
nonsuppressed  system  using  a  150-mm 
Hamilton  PRP-XlOO  anion  column,  a  *  *  '.2 
l/min  Sow  rate  of  a  4  mM  4-hydroxy 
benzoate  solution  adjusted  to  e  pH  of  a6 
using  1 N  NaOH,  a  SO  |il  sample  k}op,  and  a 
conductivity  detector  set  on  IJ)  ftS  fiiB  scale 
is  shown  in  Figure  26-2. 

4.4.2  Before  sample  analysis,  establish  a 
stable  baseline.  Next  injed  a  sample  of 
water,  and  determine  if  any  Cl~  appeara  in 
the  chraasatopaak  If  Q'  ia  prsesat.  repaat 
the  load/in|ectiaa  pncedare  uatil  oo  Ci~  ia 
preaeat  At  tUa  point,  the  instrument  is  ready 
for  use. 

4.4.3  Firet  inject  the  caUbration  standards 
covering  an  appropriate  concentration  range, 
starting  with  the  lowest  concentration 
standard.  Next  inject  in  duplicate,  a  QC 
sample  followed  by  a  water  blank  and  the 
field  samples.  Hnally.  repeat  the  injection  of 
calibration  standards  to  allow  compensation 
for  any  drifi  in  the  instrument  during  analysis 
of  the  field  samples.  Measure  the  Cl~  peak 
areas  or  heights  of  the  samples.  Use  the 
average  response  from  the  duplicate 
injections  to  determine  the  field  sample 
concentrations  using  a  linear  calibration 
curve  generated  from  tiie  standards. 

4.5    Audit  Analysis.  An  audit  sample  must 
be  analyzed,  subject  to  availability. 
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Figure  26-Z  Example  Ctvomatogram 


5.  Calibration 

Sa    Dry  Gas  Metering  Systeas, 
Thermometera,  Rate  Meter,  and  Barometer. 
Same  as  in  Method  8,  sections  5.1, 5.2, 5.3. 
and  5.4. 

5.2    Calibration  Curve  for  Ion 
Chromatograph.  To  prepare  calibration 
standards,  dilute  given  volumes  [IJO  ml  or 
greater]  of  the  stock  standard  solution,  with 
0.1  N  I^SOi  (section  3.1.2)  to  convenient 
volumes.  Prepare  at  least  four  standards  that 
are  within  the  linear  range  of  the  instrument 
and  which  cover  the  expected  concentration 
range  of  the  field  samples.  Analyze  the 
standards  as  instructed  in  section  4.4.3. 
beginning  with  the  lowest  concentration 
standard.  Determine  the  peak  measurements, 
and  plot  individual  values  versus  Q' 
concentration  in  tig/nd.  Draw  a  smooth  curve 
through  the  points.  Use  linear  regression  to 
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calculate  a  formula  describing  the  renilting 
linear  curve. 

A  Quality  Assurance 

6.1  Applicability.  When  the  method  it 
uaed  to  analyze  aamples  to  demonstrate 
compliance  with  a  source  emission 
regulation,  a  set  of  two  audit  samples  must  be 
analyzed. 

6.2  Audit  Procedure.  The  audit  sample  are 
chloride  solutions.  Concurrently  analyze  the 
two  audit  samples  and  a  set  of  comphance 
samples  in  the  same  manner  to  evaluate  the 
technique  of  the  analyst  and  the  standards 
preparation.  The  same  analyst,  analytical 
reagents,  and  analytical  system  shall  be  used 
both  for  compliance  samples  and  the  EPA 
audit  samples.  If  this  condition  is  met. 
auditing  the  subsequent  compliance  analyses 
for  the  same  enforcement  agency  within  30 
days  is  not  required.  An  audit  sample  set  may 
not  be  used  to  validate  different  sets  of 
compliance  samples  under  the  jurisdiction  of 
different  enforcement  agencies,  unless  prior 
arrangements  are  made  with  both 
enforcement  agencies. 

6.3  Audit  Sample  AvailabiUty.  The  audit 
samples  may  be  obtained  by  writing  or 
calling  the  EPA  Regional  Office  or  the 
appropriate  enforcement  agency.  The  request 
for  the  audit  samples  must  be  made  at  least 
30  days  prior  to  the  scheduled  compliance 
sample  analyses. 

6.4  Audit  Results.  Calculate  the 
concentrations  in  mg/dscm  using  the 
specified  sample  volume  in  the  audit 
inatnictioiu. 

NotK  Indication  of  acceptable  results  may 
be  obtained  immediately  by  reporting  the 
audit  results  in  mg/dscm  and  compliance 
results  in  total  ^g  HCl/  sample  to  the 
responsible  enforcement  agency.  Include  the 
results  of  both  audit  samples,  their 
identification  numbers,  and  the  analyst's 
name  %vith  the  results  of  the  compliance 
determination  samples  in  appropriate  reports 
to  the  EPA  Regional  OfHce  or  the  appropriate 
enforcement  agency.  Include  this  information 
with  subsequent  analyses  for  the  same 
enforcement  agency  during  the  30-day  period. 

The  concentrations  of  the  audit  samples 
obtained  by  the  analyst  shall  agree  within  10 
percent  of  the  actual  concentrations.  If  the  10 
percent  specification  is  not  met.  reanalyze 
the  compliance  samples  and  audit  samples, 
and  include  initial  and  reanalysis  values  in 
the  test  report 


Failure  to  meet  the  10  percent  specirication 
may  require  retests  until  the  audit  problems 
are  resolved.  However,  if  the  audit  results  do 
Inot  affect  the  compliance  or  noncompliance 
status  of  the  affected  facility,  the 
Administrator  may  waive  the  reanalysis 
requirement,  further  audits,  or  retests  and 
accept  the  results  of  the  compliance  test. 
While  steps  are  being  taken  to  resolve  audit 
analysis  problems,  the  Administrator  may 
also  choose  to  use  the  data  to  determine  the 
compliance  or  noncompliance  status  of  the 
affected  f<<cility. 

7.  Calculations 

Retain  at  least  one  extra  decimal  figure 
beyond  those  contained  in  the  available  data 
in  intermediate  calculations,  and  round  off 
only  the  final  answer  appropriately. 

7.1  Sample  Volume,  Dry  Basis,  Corrected 
to  Standard  Conditions.  Calculate  the  sample 
volume  using  Eq.  6-1  of  Method  6. 

7.2  Total  fig  HCl  Per  Sample. 


m 


(S-g)(100)(36.46) 
(35.453) 


(102.84](S-^ 


Eq.  28-2 

where: 

m  a>  Mass  of  Hcl  in  sample,  ^g. 

S  >  Concentration  of  sample,  >tg  Cl'/ml. 

B  s  Concentration  of  blank,  ng  G/mL 

100  -  Volume  of  filtered  and  diluted  sample, 
ml. 

38.46  s  Molecular  weight  of  HCL  fig/fig- 
mole. 

35.453  —  Atomic  weight  of  CI.  ^g/fig-mole. 
7.3    Concentration  of  HQ  in  the  Flue  Gas. 


C= 


V.(«d) 


Eq.  26-^ 


where: 

C  =  Concentration  of  HCl.  dry  basis,  mg/ 

dscm. 
K  »  10•mg/^g. 

m  -  Mass  of  HQ  in  sample,  ^g. 
V»(M«)  =  Dry  ga*  volume  measured  by  the 

dry  gas  meter,  corrected  to  standard 

conditions,  dscm. 
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Appendix  A  [Ameoded] 

3.  Method  19  of  appendix  A  part  60  is 
amended  by  adding  paragraphs  4.3  and  5.4  as 
follows:  Method  1^— Determination  of  Sulfur 
Dioxide  Removal  Efficiency  and  Particulate 
Matter,  Sulfur  Dioxide,  and  Nitrogen  Oxides 
Emission  Rates 
•         •         •        •        • 

4.3    Daily  Geometric  Average  Pollutant. 
Rates  from  Hourly  Values.  The  geometric 
average  pollutant  rate  [E,J  is  computed  using 
the  following  equation: 


E„  -  EXP  [(l/n)     I      [ln(Efc,)j] 

I  Eq.  1»- 

j  20a 

where: 

En  =  daily  geometric  average  pollutant  rate. 

ng/I  (lbs/million  Btu)  or  ppm  corrected  to 

7  percent  Oi. 
Em  -  houriy  arithmetic  average  pollutant  rate 

for  hour  "j,"  ng/)  (lb/million  Btu)  or  ppm 

corrected  to  7  percent  Oi. 
n  =  total  number  of  hourly  averages  for 

which  pollutant  rates  are  available 

within  the  24  hr  midnight  to  midnight 

daily  period. 
In  "  natural  log  of  indicated  value. 
EXP  =  the  natural  logarithmic  base  (2.718) 

raised  to  the  value  enclosed  by  brackets. 


5.4    Daily  Geometric  Average  Percent 
Reduction  from  Hourly  Values.  The  geometric 
average  percent  reduction  (%R,J  is  computed 
using  the  following  equation: 
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%R„  =  100  [l-EXP  (d/n)      I     ln{EjE«)]l 
I  j  =  l  J 

Eq.  19- 
24a 

where: 

%Rn  =  daily  geometric  average  percent 

reduction. 
Et,.  Em  =  matched  pair  hourly  arithmetic 

average  pollutant  rate,  outlet  and  inlet. 

respectively,  ng/J  (lb/million  Btu)  or  ppm 

corrected  to  7  percent  Oi. 
n  sE  total  number  of  hourly  averages  for 

which  paired  inlet  and  outlet  pollutant 

rates  are  available  within  the  24-hr 

midnight  to  midnight  daily  period. 
ln=natural  log  of  indicated  value. 
EXP  s  the  natural  logarithmic  base  (2.718) 

raised  to  the  value  enclosed  by  brackets. 
Note:  The  calculation  includes  only  paired 
data  sets  (hourly  average)  for  the  inlet  and 
outlet  pollutant  measurements. 
***** 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 

[Docket  No.  90899-1019] 

Qroundfish  of  the  Gulf  of  Alasica; 
Qroundfish  of  the  Bering  Sea  and 
Aleutian  Islands 

aoency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Final  rule,  technical 
amendment. 

summary:  The  Secretary  of  Commerce 
issues  this  fmal  rule  implementing  a 
technical  amendment  to  reinstate 
regulatory  language  that  was 
imintentionally  deleted  by  regulations 
implementing  Amendment  13  to  the 
Fishery  Management  Plan  for  the  Bering 
Sea/Aleutian  Islands  Groimdfish 
(Bering  FMP)  and  Amendment  18  to  the 
Fishery  Management  Plan  for  the  Gulf  of 
Alaska  Groundfish  Fishery  (Gulf  FMP) 
(54  FR  50386,  December  6, 1989). 
EFFECTIVE  DATE:  February  8, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Peacock  (Fishery  Management 
Specialist).  NMFS.  Plans  and 


Regulations  Division,  1335  East-West 
Highway.  Silver  Spring,  Maryland  20910. 
telephone  301-427-2343. 
SUPPLEMENTARY  INFORMATION: 
Ground^sh  fisheries  in  the  Exclusive 
Economic  Zone  off  Alaska  are  governed 
by  Federal  regulations  at  50  CFR  parts 
611.  620.  672.  and  675  that  implement  the 
Bering  and  the  Gulf  FMPs.  These  FMPs 
were  prepared  by  the  North  Pacific 
Fishery  Management  Council  and 
approved  by  the  Secretary  of  Commerce 
(Secretary)  under  provisions  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act. 

This  final  rule  implements  a  technical 
amendment  that  (1)  reinstates  language 
unintentionally  deleted  by  amendatory 
language  in  54  FR  50383  (December  6. 
1989)  and  (2)  retains  the  amendatory 
language  of  56  FR  492  (January  7. 1991). 

On  December  6, 1989.  a  final  rule  was 
published  in  the  Federal  Register  (54  FR 
50386]  that  was  intended  only  to  amend 
the  introductory  language  of 
§§  672.20(a)(2)  and  675.20(a)(2).  Item  11 
of  this  amendatory  language  states  that 

*  •  *  paragraphs  (a)(2)  and  (f)(1)  are 
revised  *  *  *;  item  20  states  that 

•  *  *  paragraph  (a)(2)  is  revised  *  *  *. 
This  amendatory  language  revised  the 
introductory  text  of  paragraph  (a)(2)  in 
these  sections  but  deleted  the  remainder 
of  the  regulatory  language  in 

§§  672.20(a)(2)  and  675.20(a)(2). 
Paragraphs  in  S  672.20  that  were 
unintentionally  deleted  were  (a){2)(i). 
{a)(2)(ii),  (a)(2)(ii)(A).  and  (a)(2)(ii)(B). 
Table  1  in  {  672.20  also  was 
unintentionally  deleted.  Paragraphs  that 
were  unintentionally  deleted  in  S  675.20 
were  as  follows:  (a)(2)(i),  (a)(2)(i)(A). 
and  (a)(2)(i)(B). 

On  January  1. 1991.  final  rules 
implementing  Amendment  14  to  the 
Bering  FMP  and  Amendment  19  to  the 
Gulf  FMP  also  revised  text  in 
§9  672.20(a)(2)  and  675.20(a)(2)  (56  FR 
492.  January  7, 1991).  This  nole  retains 
the  changes  to  these  sections  resulting 
from  Amendments  14  and  19. 

The  Gulf  and  Bering  FMPs  were 
implemented  using  procediu'es  specified 
by  the  Magnuson  Act  and  the 
Administrative  Procedure  Act.  However, 
as  explained  above,  the  language 
currently  in  S9  672.20(a)  and  675.20(a) 
does  not  correctly  reflect  the  Gulf  or 
Bering  FMPs  and  subsequent 
amendments. 


This  final  rule,  technical  amendment, 
is  reinstating  regulatory  language 
needed  to  implement  correctly  the 
Bering  and  Gulf  FMPs  as  amended. 

Classification 

This  final  rule,  technical  amendment, 
is  issued  under  parts  672  and  675. 
Because  this  rule  reinstates  regulatory 
text  that  was  inadvertently  deleted 
during  an  earlier  rulemaking  proceeding 
and  makes  no  substantive  changes  other 
than  changes  determined  in  rulemaking 
for  Amendments  14  and  19.  it  is 
unnecessary  under  5  U.S.C.  553(b)(B)  to 
provide  for  prior  public  conunent  and 
there  is  good  cause  under  5  U.S.C.  553(d) 
not  to  delay  for  30  days  its  effective 
date. 

Because  this  rule  is  being  issued 
without  prior  comment,  a  regulatory 
flexibility  analysis  is  not  required  under 
the  Regulatory  Flexibility  Act  and  none 
has  been  prepared. 

This  rule  reinstates  language  that  has 
been  determined  not  to  be  a  major  rule 
under  Executive  Order  12291.  does  not 
contain  policies  with  federalism 
implications  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  E.0. 12612.  and  does  not  contain  a 
collection-of-information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act.  There  is  no  change  in  the 
regulatory  impacts  previously  reviewed 
and  analyzed. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries,  General  limitations. 

Dated:  February  7, 1991. 

Michael  F.  Tillman. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble.  50 
CFR  parts  672  and  675  are  amended  as 
follows: 


PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  Section  672.20(a)(2]  is  revised  and 
Table  1  is  added  to  the  section  to  read 
as  follows: 
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9672J0    Q«n«m  Rmttatlons. 

(a)  •  •  • 

(2)  TotaJ  Allowable  Catch  (TAC). 

(i)  The  Secretary,  after  consultation 
with  the  North  Pacific  Fishery 
Management  Council  (Council),  will 
specify  the  annual  TAC  for  each 
calendar  year  for  each  target  species 
and  the  "other  species"  category,  and 
will  apportion  the  TACs  among  DAP. 
JVP.  Total  Allowable  Level  of  Foreign 
Fishing  (TALFF).  and  reserves.  TACs  in 
the  target  spacies  category  may  be  split 
or  combined  for  purposes  of  establishing 
new  TACs  with  apportionments  thereof 
under  paragraph  (c)(1)  of  this  section. 

(ii)  The  sum  of  the  TACs  specified 
must  be  within  the  OY  range  of  116,000 
to  800.000  mt  for  target  species  and  the 
"other  species"  category.  Initial  reserves 
are  established  for  pollock.  Pacific  cod, 
flounder,  and  "other  species"  which  are 
equal  to  20  percent  of  the  TACs  for 
these  species  <a  species  groups. 

(iii)  The  annual  determinations  of  tlie 
TAC  for  each  target  species  and  the 
"other  species"  category,  the 
reapportionment  of  reserves,  and  the 
reapportiooment  of  surplus  DAH  may  be 
adjusted,  based  upon  a  review  of  the 
following: 

(A)  Assessments  of  the  biological 
condition  of  each  target  species  and  the 
"other  species"  category.  Assessments 
will  include,  where  practicable,  updated 
estimates  of  maximum  suitainablis  yield 
(MSY),  and  acceptable  biological  catch 
(ABC);  historical  datch  trends  and 
current  catch  statistics;  assessments  of 
alternative  harvesting  strategies  and 
related  effects  on  component  species 
and  species  groups;  relevant  information 
relating  to  changes  in  groundfish 
markets;  and  recommendations  for  TAC 
by  species  or  species  group. 

(B)  Socioeconomic  considerations  that 
are  consistent  with  the  goals  and 
objectives  of  the  Bshery  management 
plan  for  groundfish  in  the  Gulf  of  Alaska 
area. 

(iv)  The  TAC  of  pollock  for  the 
Central  and  Western  regulatory  areas 
will  be  divided  equally  into  the  four 
quarterly  reporting  periods  of  the  fishing 
year.  Within  any  fishing  year,  any 
unharvested  amount  of  a  quarterly 
allowance  will  be  added  in  equal 
proportions  to  the  quarterly  allowances 
of  the  following  quarters.  Within  any 
fishing  year,  harvests  in  excess  of  a 
quarterly  allowance  will  be  deducted  in 
equal  proportions  from  the  quarterly 
allowances  of  the  following  quarters  of 
that  fishing  year. 


Table  1  to  8  672.20.— Species  or  species 
groups  and  areas  for  wtiich  Total  Al- 
lowable Catch  (TAG).  Domestic  Annu- 
al Harvest  (DAH).  Domestic  Annual 
Processing  (DAP),  Joint  Venture 
Processing  (JVP).  and  Total  Allow- 
able Level  of  Foreign  Fishing 
(TALFF)  ARE  Specified  for  Each 
Fishing  Year. 

TAC = DAH  -♦-  RESERVE  -(-  TALFF; 
DAH  =  DAP -I- JVP 


(vermilion  rockfish),  and  5.  rosdi  (yellowmouth  rock- 
fish).  S  ptuciaptnit  (bocacoo).  S.  bnvisptnis  (silver- 
gray  rockfish).  and  S  pronger  (redstnp«  rockfish). 

•Tha  "othar  rockfish"  category  in  the  Weslem 
and  Genual  Regulatofy  Areas  and  in  the  West  Yaku- 
tat  and  East  Ytiutat  Districts  includes  slope  rockfish 
and  demersal  shelf  rockfish.  The  "other  rockfish" 
categofy  in  the  Southeast  Outside  Distnct  includes 
slope  rockfish. 

">The  "other  species"  category  includes  Atka 
mackerel,  sculpms,  sharks,  skates,  eulachon,  smelts, 
capelin,  squKl,  and  octopus.  The  TAC  is  equal  to  5 
percent  of  the  TACs  of  the  target  speoes. 


Spedaa Area' 

Po«ock W/C 

Shalikof 
district. 
E 

Pacific  ood W 

C 
E 

Flatfish  •  (deep  water) ..-..  W 

C 
E 

Flatliah  •  (shallow  water) ™. W 

C 
E 

Flathead  sole W 

C 
.   E 

Arrowtooth  flounder W 

C 
E 

SabMWf _., W 

C 

WYK 

SEO/EYK 

Pelade*  Shell  rockfiah W 

.  C 
E 

Pacific  ocean  paratt  • W 

C 
E 

Shortrakar/roughaye  rockfish  • W 

C 
E 

Demersal  sheH  rockflah  » SEO 

■Other  rockfish"  •  • W 

C 
E 

ThomyhMd  roctcBah GW 

"Other  ^MCiae"  '• QW 

■  Sea  figure  1  ol  i  672.20  lor  descrlptton  of  regu- 
latory areas/dMids 

'The  category  deep-watar  flatfiah"  means  rax 
sole.  Dover  sole,  and  Greenland  turtoot. 

'  The  category  "ahaSow-watar  flatfish"  means  flat- 
fiah not  IndUing  daap-watar  flatfiah,  airowtooth 
flounder,  or  Hatttead  aole. 

*  The  category  "pelagic  shelf  rockfish"  includes 
five  apeciaa:  S»bt»tm  mttanxm  (tiiack  rockfiah),  5. 
myabnut  (t)<ue  rockfiah),  S.  cmatua  (duaky  rockfiah), 
&  •ntomaiaa  (widow  rockfish),  and  5.  Aswiolu*  (yel- 
towtal  rockfiah). 

*  Pacific  ooaan  parch  moana  &  akOut. 

*The  category  shorlrakar/rougheye  rockfish  in- 
ckxtea  two  species:  Setastas  borMlia  and  5  ahO- 
tianus,  faapactivaly. 

^  The  categoiy  denwraal  shelf  rockf»h  irtctudes 
eight  species:  Sabastaa  naMoaua  (China  rockfish), 
S.  cauhnua  (copper  rockfish).  S.  nmUgar  (quMback 
rockfish),  £  hetvomaculatua  jrotaVnofn  rockfish).  S. 
ngmcmctua  (tiger  rockfish),  S.  ruberrims  (yelloweye 
rockfiah).  S.  ptnnigar  (canary  rockfish),  and  5.  bat>- 
cocki  (redbanded  rockfiah). 

*  The  category  sk)pe  rockfish  includes  17  species: 
Stbastaa  pofyapima  (nonhem  rockfish).  S.  zacantrua 
(sharpchin  rockfish),  S.  aurora  (aurora  rockfish),  5. 
mtlafxfstomjs  (tXackgill  rockfish).  5.  goodei  (chili- 
pepper  rockfish),  S.  crameri  (darkbtotched  rockfish). 
S  »kx)gatua  (oreensthped  nxkfiah),  S  variegatus 
(harlequin  rockfish),  S:  wHaoni  (pygmy  rockfish),  5. 
iordani  (shorttielly  rockfish).  5.  diploproa  (splitnose 
rockfish),  &  aaidcoia  (atripetail  rockfish),  S.  mtrnaiua 


PART  675-GnOUMORSH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 

3.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1801  et  seq. 

4.  Section  675.20(a)(2)  is  revised  to 
read  as  follows: 

§  675.20    General  Ihnttatfon*. 

(a)  *  *  * 

(2)  Total  Allowable  Catch  (TAC).  The 
Secretary,  after  consultation  with  the 
North  Pacific  Fishery  Management 
Council  (Council),  will  specify  the 
annual  TAC  for  each  calendar  year  for 
each  target  species  and  for  the  "other 
species"  category,  and  will  apportion 
the  TACs  among  DAP.  JVP.  TALFF.  and 
reserves.  TACs  in  the  target  species 
category  may  be  split  or  combined  for 
purposes  of  establishing  new  TACs  with 
apportionments  thereof  under  paragraph 
(b)  of  this  section.  The  sum  of  the  TACs 
so  specified  must  be  within  the  OY 
range  of  1.4-2.0  million  mt  for  target 
species  and  the  "other  species" 
category. 

(i)  The  annual  determination  of  the 
TAC  for  each  target  species  and  the 
"other  species"  category,  the  division  of 
the  pollock  TAC  into  seasonal 
allowances,  the  exceeding  of  these 
species'  TACs  through  the 
apportionment  of  reserves,  and  the 
reapportionment  of  surplus  domestic 
annual  harvest  (DAH)  to  total  allowable 
level  of  foreign  fishing  (TALFF)  will  be 
based  on  and  be  consistent  with  two 
types  of  information: 

(A)  Biological  condition  of  groundfish 
stocks  as  set  forth  in  the  resource 
assessment  documents  prepared 
annually  for  the  Council.  These 
documents  will  provide  information  on 
historical  catch  trend;  updated  estimates 
of  the  maximum  sustainable  yield  of  the 
groundfish  complex  and  its  component 
species  groups;  assessments  of  the  stock 
condition  of  each  target  species  and  the 
"other  species"  category;  assessments  of 
the  multi-species  and  ecosystem  impacts 
of  harvesting  the  groundfish  complex  at 
current  levels  given  the  assessed     . 
condition  of  stocks,  including 
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consideration  of  rebuilding  depressed 
stocks;  and  alternative  harvesting 
strategies  and  related  effects  on  the 
component  species  group. 

(B)  Socioeconomic  considerations  that 
are  consistent  with  the  goals  of  the 
fishery  management  plan  for  the 
groundfish  fishery  of  the  Bering  sea  and 
Aleutian  Islands  area,  including  the 
need  to  promote  efficiency  in  the 
utilization  of  fishery  resources,  including 
minimizing  costs;  the  need  to  manage  for 
the  optimum  marketable  size  of  a 
species;  the  impact  of  the  groundfish 


harvests  on  prohibited  species  and  the 
domestic  target  fisheries  which  utilize 
these  species;  the  desire  to  enhance 
depleted  stocks;  the  seasonal  access  to 
the  groundfish  fishery  by  domestic 
fishing  vessels;  the  fishery  to 
subsistence  users;  and  the  need  to 
promote  utilization  of  certain  species. 

(ii)  the  TAC  of  pollock  in  each 
subarea  will  be  divided,  after 
subtraction  of  reserves,  into  two 
allowances.  The  first  allowance  will  be 
available  for  directed  fishing  from 
January  1  until  noon.  Alaska  local  time 


(A.l.t.),  April  15.  The  second  allowance 
will  be  available  for  directed  fishing 
from  noon,  A.l.t..  June  1  through  the  end 
of  the  fishing  year.  Within  any  fishing 
year,  unharvested  amounts  of  the  first 
allowance  will  be  added  to  the  second 
allowance,  and  harvests  in  excess  of  the 
first  allowance  will  be  deducted  from 
the  second  allowance. 

[PR  Doc.  91-3444  Filed  2-8-91:  2:44  nm] 
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FEDERAL  RESERVE  SYSTEM 
[Dodrat  No.  fMI728] 

FMtoral  Op«n  Marfctl  CommtttM; 
RulM  R«gwdhig  AvaHabWty  of 


12  CFR  Part  271 

AOmCV:  Federal  Open  Mariiet 

Committee,  FRS. 

ACnow  Notice  of  proposed  rulemaking. 


:  The  Federal  Open  Market 
Committee  ("Committee")  proposes  to 
amend  its  Rules  Regarding  Availability 
of  Information  to  conform  its  provisions 
regarding  fees  to  the  requirements  of  the 
Freedom  of  Information  Reform  Act.  The 
new  fee  schedule  is  set  out  in  "appendix 
A"  and  reflects  the  direct  costs  to  the 
Committee  to  conduct  searches,  review 
documents,  and  copy  documents  in 
response  to  requests  made  under  the 
Freedom  of  Information  Act  In  addition, 
the  proposed  amendments  would  update 
portions  of  the  Rules. 
DATtt:  Comments  must  be  submitted  on 
or  before  March  15, 1991. 
ADOMttir  Comments,  which  should 
refer  to  Docket  No.  R-0725,  may  be 
mailed  to  the  Secretary  of  the 
Committee,  20th  and  C  Streets,  NW., 
Washington.  DC  20551,  or  delivered  to 
the  guard  stationed  in  the  Eccles 
Building  Courtyard  on  20th  Street  NW. 
(between  Constitution  Avenue  and  C 
Street  NW.).  Comments  may  be 
inspected  in  room  B-1122  between  9 
a.m.  and  5  p.m.  weekdays,  except  as 
provided  in  i  271.6  of  the  Committee's 
Rules  Regarding  Availability  of 
Information. 

worn  FUMTHm  mFOMMA-nON  CONTACT 
Normand  R.V.  Bernard,  Assistant 
Secretary,  Federal  Open  Market 
Committee  (202/452-3606);  or  Stephen  L 
Siciliano.  Special  Assistant  to  the 
General  Counsel.  Board  of  Governors  of 
the  Federal  Reserve  System  (202/452- 
3920):  or  for  the  hearing  impaired  only, 
Teleconunimications  Device  for  the  Deaf 
(TDD").  Dororthea  Thompson  (202/ 


452-3544).  Board  of  Governors  of  ^e 
Federal  Reserve  System,  Washington, 
DC  20551. 

tUPPLCMSNTARY  mTOMMATION:  The 
Committee  last  amended  its  Rules 
Regarding  Availability  of  Information  in 
1977  (42  FR 13298.  March  10. 1977).  The 
Freedom  of  Information  Reform  Act  of 
1966  (Pub.  L  No.  99-570)  ("FOI  Reform 
Act")  requires  each  federal  agency  to 
"promulgate  regulations,  pursuant  to 
notice  and  receipt  of  public  comment 
specifying  the  schedule  of  fees 
applicable  to  the  processing  of  requests 
•  *  •"  under  the  Freedom  of 
InformaUon  Act  ("FOLA").  These 
regulations  must  conform  to  guidelines 
issued  by  the  Office  of  Management  and 
Budget  ("OMB").  (52  FR  10017.  March  27. 
1987.)  TTie  FOI  Reform  Act  requires  that 
the  fees  charged  provide  only  for  the 
recovery  of  the  direct  costs  of  search, 
review,  and  duplication.  (5  U.S.C. 
552(a)(4)(A)(lv)).  The  Committee  has 
therefore  conducted  a  study  of  its  costs 
and  proposes  to  assess  the  allowable 
charges  as  set  forth  in  (  271.8  of  this 
proposed  regulation. 

In  addition  to  conforming  the 
Committee's  fee  procedures  to  the  FOI 
Reform  Act  the  Committee  is  making 
technical  changes  to  update  provisions 
of  its  Rules  Regarding  Availability  of 
Information  ("Rules").  In  this  regard,  the 
definitions  of  "Records  of  the 
Committee'  and  "Search"  are  modified. 

The  Committee  is  also  proposing 
changes  to  i  271.6  of  its  Rules  to 
conform  provisions  of  that  section  to 
changes  in  statutory  exemptions  from 
the  disclosure  requirements  of  FOLA 
that  have  been  enacted  since  the 
Committee's  Rules  were  last  published. 
Changes  are  also  proposed  to  t  271.5  to 
clarify  its  scope  by  referring  in 
t  271.5(b)(3)  to  foreign  exchange  and 
domestic  securities  markets  rather  than 
only  to  securities  markets. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  No. 
96-354.  5  U.S.C.  601  et  seq.],  the 
Committee  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  amendment  is  primarily  a 
change  in  agency  fees  applicable  to 
FOLA  requests  that  would  have  a 
substantial  effect  on  particular  small 
entities. 


List  of  Subjects  in  12  CFR  Part  271 

Federal  Open  Market  Committee. 
Freedom  of  Information. 

For  the  reasons  set  forth  in  this  notice, 
and  pursuant  to  the  Committee's 
authority  under  the  Freedom  of 
Information  Reform  Act  of  1966.  Public 
Law  No.  99-570  (5  U.S.C.  552(a)(4)(A)(i)). 
to  promulgate  rules  implementing  the 
FOI  Reform  Act  and  its  authority  under 
12  U.S.C  263  to  issue  rules  regarding  the 
conduct  of  its  business,  the  Committee 
proposes  to  amend  12  CFR  part  271  as 
follows: 

PART  271— RULES  REGARDING 
AVAILABILITY  OF  INFORMATION 

1.  The  authority  citation  for  part  271  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C  263;  5  U.S.C.  552. 

2.  Section  271.1  is  revised  to  read  as 
follows: 

{271.1    Autiwrtty. 

This  part  is  issued  by  the  Federal 
Open  Market  Committee  (the 
"Committee")  pursuant  to  the 
requirement  of  section  552  of  title  5  of 
the  United  States  Code  that  every 
agency  shall  publish  in  the  Federal 
Register  for  the  guidance  of  the  public 
descriptions  of  the  established  places  at 
which,  the  officers  from  whom,  and  the 
methods  whereby,  the  public  may  obtain 
information,  make  submittals  or 
requests,  or  obtain  decisions,  and  the 
requirement  that  agencies  promulgate, 
pursuant  to  notice  and  receipt  of  public 
comment,  the  fees  applicable  to  those 
requests  for  information,  and  also 
pursuant  to  the  Committee's  authority 
under  section  12A  of  the  Federal 
Reserve  Act  12  U.S.C.  263,  to  issue 
regulations  governing  the  conduct  of-its 
business. 

3.  In  8  271.2,  paragraph  (b)  is  revised 
and  paragraphs  (c)  and  (d)  are  added  to 
read  as  follows: 

8  271.2    Definitions. 


(b)  Records  of  the  Committee.  For 
purposes  of  requests  submitted  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552),  the  term  "records  of  the 
Committee"  includes  rules,  statements, 
opinions,  orders,  memoranda,  letters, 
reports,  accounts,  and  other  written 
material,  as  well  as  magnetic  tapes, 
computer  printouts  of  information 
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obtained  through  use  of  existing 
computer  programs,  charts,  and  other 
materials  in  machine  readable  form  that 
constitute  a  part  of  die  Committee's 
official  files. 

(c)  Board  and  Federal  Reserve  bank. 
For  the  purposes  of  this  part  "Board" 
means  the  Board  of  Governors  of  the 
Federal  Reserve  System  established  by 
the  Federal  Reserve  Act  of  1913  (38  Stat. 
251),  and  "Federal  Reserve  bank"  means 
one  of  the  district  banks  authorized  by 
that  same  Act  12  U.S.C  222.  including 
any  branch  of  any  such  bank. 

(d)  Search.  (1)  For  the  purposes  of  this 
part,  "search"  means  a  reasonable 
search  of  the  Committee's  files  and  any 
other  files  containing  records  of  the 
Committee  as  seems  reasonably  likely 
in  the  particular  circumstances  to 
contain  documents  of  the  kind 
requested.  Searches  may  be  done 
manually  or  by  computer  using  existing 
programming.  For  purposes  of  computing 
fees  under  S  271.8  of  this  part,  search 
time  includes  all  time  spent  looking  for 
material  that  is  responsive  to  a  request 
including  line-by-line  identification  of 
material  within  documents.  Such 
activity  is  distinct  from  "review"  of 
material  to  determine  whether  the 
material  is  exempt  from  disclosure. 

(2)  "Search"  does  not  mean  or  include: 

(i)  Research; 

(ii)  Creation  of  any  information  or 
data  retrieval  program  or  system; 

(iii)  Extensive  modification  of  an 
existing  program  or  system;  or 

(iv)  Creation  of  any  document  or  any 
other  activity  that  involves  creative 
processes  rather  than  simply  retrieval  of 
existing  documents. 

4.  Section  271.4  is  amended  by  revising 
paragraph  (c)  to  read  as  follows,  and  by 
removing  paragraph  (f): 

{271.4    Records avalaiito to ttwpuMc on 
rsqussL 

(c)  Obtaining  access  to  records.  Any 
person  requesting  access  to  records  of 
the  Committee  shall  submit  such  request 
in  writing  to  the  Secretary  of  the 
Committee.  In  any  case  in  which  the 
records  requested  or  copies  thereof,  are 
available  at  a  Federal  Reserve  Bank,  the 
Secretary  of  the  Committee  or  his  or  her 
designee  may  so  advise  the  person 
requesting  access  to  the  records.  Every 
request  for  access  to  records  of  the 
Committee  shall  state  the  full  name  and 
address  of  the  person  requesting  them 
and  shall  describe  such  records  in  a 
manner  reasonably  sufficient  to  permit 
their  identification  without  undue 
difficulty.  The  Secretary  of  the 
Committee  or  his  or  her  designee  shall 
determine  within  ten  working  days  after 
receipt  of  a  request  for  access  to  records 


of  the  Committee  whether  to  comply 
with  such  request  and  he  shall 
immediately  notify  the  reqtiestiQg  party 
of  his  decision,  of  the  reasons  therefor, 
and  of  the  right  of  the  requesting  party 
to  appeal  to  the  Committee  any  refusal 
to  make  availaUe  the  requested  records 
of  the  Committee. 


5.  Section  271.5  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

1271.5    Dslsnwsnt  of  svllsbllHy  of  cftsin 

Informatton. 

•        •        •        •        • 

(b)  •  •  • 

(3)  Result  in  unnecessary  or 
imwarranted  disturbances  in  foreign 
exchange  or  domestic  secnrities 
markets; 

6.  Section  271.6  is  amended  by 
revising  paragraphs  (b)  and  (d),  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (e)  and  adding  a  semicolon  in 
place  of  the  period  at  the  end  of 
paragraph  (f),  and  adding  paragraphs  (g) 
and  (h)  to  read  as  follows: 

8271.S   Iplonwatioii  not  disctossd. 

(b)  Relates  solely  to  internal 
personnel  rules  or  practices  or  other 
internal  practices  of  the  Committee 
within  the  meaning  of  5  U.S.C.  552(b)(2); 

(d)  Is  contained  in  inter-  or  intra- 
agency  memorandums,  reports,  or  letters 
that  would  not  be  routinely  available  by 
law  to  a  party  (other  than  an  agency)  in 
litigation  with  the  Committee,  inchiding 
by  not  limited  to: 

(i)  Memorandums; 

(ii)  Reports; 

(iii)  Other  documents  prepared  by  the 
staff  or  agents  of  the  Committee; 

(iv)  Records  of  deliberations  of  the 
Committee  and  of  discussions  at 
meetings  of  the  Committee,  or  staff  or 
agents  of  the  Committee; 
***** 

(g)  Constitutes  records  or  information 
compiled  for  law  enforcement  purposes, 
to  the  extent  permitted  under  5  U.S.C 
552(b)(7);  or 

(h)  Constitutes  a  document  or 
information  that  is  covered  by  an  order 
of  a  court  of  competent  jurisdiction  that 
prohibits  its  disdosiu^. 
*        *        •        •        • 

7.  Section  271.8  is  added  to  read  as 
follows: 

S27U    Faa  scbedula;  waiver  Of  faas. 

(a)  Fee  acbedule.  Records  of  the 
Committee  available  for  public 
inspection  and  copying  are  subject  to  a 


written  Schedule  of  Fees  for  search, 
review,  and  duplication.  (See  appendix 
A  to  this  part  for  Schedule  of  Fees.)  The 
fees  set  forth  in  the  Schedule  of  Fees 
reflect  the  full  allowable  direct  costs  of 
search,  duplicatioa.  and  review,  and 
may  be  adjusted  from  time  to  time  by 
the  Secretary  to  reflect  changes  in  dbect 
costs. 

(b)  Fees  charged.  The  fees  charged 
only  cover  the  full  allowable  direct  costs 
of  search,  doptication.  or  review. 

(1)  Direct  costs  mean  those 
expenditures  which  the  Committee 
actually  incurs  in  searching  for  and 
duplicating  (and  in  the  case  of 
commercial  requesters,  reviewnng) 
docimients  to  respond  to  a  request  made 
under  i  271.4  of  this  part.  Direct  costs 
include,  for  example,  the  salary  of  the 
employee  performing  work  (the  basic 
rate  of  pay  for  the  employee  plus  a 
factor  to  cover  benefits)  and  the  cost  of 
operating  duplicating  machinery.  Not 
inknided  in  direct  costs  are  overhead 
expenses  such  as  costs  of  space,  and 
heating  or  lighting  the  facility  in  which 
the  records  are  stored. 

(2)  Duplication  refers  to  tiie  process  of 
making  a  copy  of  a  dociMfient  necessary 
to  respond  to  a  request  for  disclosure  of 
records,  or  for  inspection  of  original 
records  that  contain  exempt  material  or 
that  otherwise  cannot  be  inspected 
directly.  Such  copies  may  take  the  form 
of  paper  copy,  microform,  audio-visual 
materials,  or  machine  readable 
documentation  [e.g.,  magnetic  tape  or 
disk),  among  others. 

(3)  Review  refers  to  the  process  of 
examining  documents  located  in 
response  to  a  request  that  is  for  a 
commercial  use  to  determine  whether 
any  portion  of  any  document  located  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  documents  for 
disclosure,  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

(c)  Commercial  use.  (1)  The  fees  in  tf>e 
Schedule  of  Fees  for  document  search, 
duplication,  and  review  apply  when 
records  are  requested  for  commercial 
use. 

(2)  Commercial  use  request  refers  to  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  was 
made. 

(d)  Educational,  research,  or  media 
use.  (1)  Only  the  fees  in  the  Schedule  of 
Fees  for  document  duplication  apply 
when  records  are  not  sought  for 
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conunerdal  use  and  the  requester  is  a 
repcesentative  of  the  news  media,  or  of 
an  education  or  noncommercial 
sdentiflc  institution,  whose  purpose  is 
scholarly  or  scientific  reseanch. 
However,  there  is  no  charge  for  the  first 
one  hundred  pages  of  dupUcation. 

(2)  Educational  iasUtuUon  refers  to  a 
preschool,  a  public  or  private 
elementary  or  secondary  school  or  an 
institution  of  undergraduate  higher 
education,  graduate  higher  education, 
professional  education,  or  an  institution 
of  vocational  education  which  operates 
a  program  of  scholarly  research. 

(3)  Noncommercial  scientific 
institution  refers  to  an  institution  that  is 
not  operated  on  a  "commercial"  basis 
(as  that  term  is  used  in  paragraph  (c)  of 
this  section)  and  which  is  operated 
solely  for  the  purpose  of  conducting 
scientific  research  the  results  of  which 
are  not  intended  to  promote  any 
particular  product  or  industry. 

(4)  Representative  of  the  news  media 
refers  to  any  person  who  is  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  public.  The  term 
"news"  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  public.  "Free 
lance"  journalists  may  be  regarded  as 
working  for  a  news  organization  if  they 
can  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization,  even  though  not  actually 
employed  by  it 

(e)  Other  uses.  For  all  other  requests, 
the  fees  in  the  Schedule  of  Fees  for 
document  search  and  duplication  apply. 
However,  there  is  no  charge  for  the  first 
one  hundred  pages  of  duplication  or  the 
first  two  hours  of  search  time. 

(f)  Aggregated  requests.  If  the 
Secretary  reasonably  believes  that  a 
requester  or  group  of  requesters  is 
attempting  to  break  down  a  request  into 
a  series  of  requests,  each  seeking 
portions  of  a  document  or  documents 
solely  for  the  purpose  of  avoiding  the 
assessment  of  fees,  the  Secretary  may 
aggregate  such  requests  and  charge 
accordingly.  It  is  considered  reasonable 
for  the  Secretary  to  presume  that 
multiple  requests  of  this  type  made 
within  a  SOnday  period  have  been  made 
to  avoid  fees. 

(g)  Payment  procedures — (1)  Fee 
payment  The  Secretary  may  assimie 
that  a  person  requesting  records 
pursuant  to  |  271.4  of  this  part  will  pay 
the  applicable  fees,  unless  a  request 
includes  a  limitation  on  fees  to  be  paid 
or  seeks  a  waiver  or  reduction  of  fees 
pursuant  to  paragraph  (h)  of  this  section. 

(2)  Advance  notification.  If  the 
Secretary  estimates  that  charges  are 
likely  to  exceed  $25,  the  requester  shall 


be  notified  of  the  estimated  amount  of 
fees,  unless  the  requester  has  indicated 
in  advance  willingness  to  pay  fees  as 
high  as  those  anticipated.  Upon  receipt 
of  such  notice  the  requester  may  confer 
with  the  Secretary  as  to  the  possibility 
of  reformulating  the  request  in  order  to 
lower  the  costs. 

(3)  Advance  payment  (i)  The 
Secretary  may  require  advance  payment 
of  any  fee  estimated  to  exceed  $250.  The 
Secretary  may  also  require  full  payment 
in  advance  where  a  requester  has 
previously  failed  to  pay  a  fee  in  a  timely 
fashion. 

(ii)  For  purposes  of  computing  the  time 
period  for  responding  to  requests  under 
I  271.4(c)  of  this  part,  the  running  of  the 
time  period  will  begin  only  after  the 
Secretary  receives  the  required 
payment 

(4)  Late  charges.  The  Secretary  may 
assess  interest  charges  when  a  fee  is  not 
paid  within  30  days  of  the  date  on  which 
the  billing  was  sent.  Interest  will  be  at 
the  rate  prescribed  in  section  3717  of 
title  31  U.S.C  and  will  accrue  from  the 
date  of  the  billing.  This  rate  of  interest  is 
published  by  the  Secretary  of  the 
Treasury  before  November  1  each  year 
and  is  equal  to  the  average  investment 
rate  for  Treasury  tax  and  loan  accounts 
for  the  12-month  period  ending  on 
September  30  of  each  year.  The  rate  is 
effective  on  the  first  day  of  the  next 
calendar  quarter  after  publication. 

(5)  Fees  for  nonproductive  search. 
Fees  for  record  searches  and  review 
may  be  charged  even  if  no  responsive 
documents  are  located  or  if  the  request 
is  denied.  The  Secretary  shall  apply  the 
standards  set  out  in  paragraph  (h)  of  this 
section  in  determining  whether  to  waive 
or  reduce  fees. 

(h)  Waiver  or  reduction  of  fees — (1) 
Standards  for  determining  waiver  or 
reduction.  The  Secretary  or  his  or  her 
designee  shall  grant  a  waiver  or 
reduction  of  fees  chargeable  under 
paragraph  (b)  of  this  section  where  it  is 
determined  both  that  disclosure  of  the 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government,  and  that  the  disclosure  of 
information  is  not  primarily  in  the 
commercial  interest  of  the  requester. 
The  Secretary  or  his  or  her  designee 
shall  also  waive  fees  that  are  less  than 
the  average  cost  of  collecting  fees. 

(2)  Contents  of  request  for  waiver  The 
Secretary  shall  normally  deny  a  request 
for  a  waiver  of  fees  that  does  not 
include: 

(i)  A  clear  statement  of  the  requester's 
interest  in  the  requested  documents; 

(ii)  The  use  proposed  for  the 
documents  and  whether  the  requester 


will  derive  income  or  other  benefit  from 
such  use; 

(iii)  A  statement  of  how  the  public  will 
benefit  from  such  use  and  from  the 
Board's  release  of  the  requested 
documents;  and 

(iv)  If  specialized  use  of  the 
dociunents  or  information  is 
contemplated,  a  statement  of  the 
requester's  qualifications  that  are 
relevant  to  the  specialized  use. 

(3)  Burden  of  proof  In  all  cases  the  • 
burden  shall  be  on  the  requester  to 
present  evidence  or  information  in 
support  of  a  request  for  a  waiver  or 
reduction  of  fees. 

(4)  Employee  requests.  In  connection 
with  any  request  by  an  employee, 
former  employee,  or  applicant  for 
employment,  for  records  for  use  in 
prosecuting  a  grievance  or  complaint  of 
discrimination  against  the  Committee, 
fees  shall  be  waived  where  the  total 
charges  (including  charges  for 
information  provided  under  the  Privacy 
Act  of  1974  (5  U.S.C.  552a)  are  $50  or 
less;  but  the  Secretary  may  waive  fees 
in  excess  of  that  amount. 

10.  Appendix  A  is  added  to  the  end  of 
part  271  to  read  as  follows: 

Appendix  A  to  Part  271— Freedom  of 
Information  Fee  Schedule 

Duplication: 

Photocopy,  per  standard  page $0.10 

Paper  copies  of  microfiche,  per 

frame..- 0.10 

Duplicate  microfiche,  per 

microfiche 0.30 

Search  and  Review: 

Qerical/Technical.  houriy  rate 17.00 

Professional/Supervisory,  hourly 

rate 32.00 

Manager/Senior  ProfetsionaL  hourly 

rate 53.00 

Computer  search  and  production: 

Operator  search  time,  hourly  rate 25.00 

Cassette  tapes 5.00 

PC  computer  output  per  minute 0.10 

Mainframe  computer  output Actual  cost 

Special  Services: 

The  Secretary  of  the  Committee  may  agree 
to  provide,  and  set  fees  to  recover  the  costs 
of,  special  services  not  covered  by  the 
Freedom  of  Infonnation  Act  such  as 
certifying  records  or  infonnation  and  sending 
records  by  special  methods  such  as  express 
mail  The  Secretary  may  provide  self-servfce 
photocopy  machines  and  microfiche  printers 
as  a  convenience  to  requesters. 

Fee  Waivers 

1.  For  qualifying  educational  and 
noncommercial  scientific  institution 
requesters  and  representatives  of  the  news 
media,  the  Committee  ivill  not  assess  fees  for 
review  time,  for  the  first  100  pages  of 
reproduction,  or,  when  the  records  sought  are 
reasonably  descxil>ed.  for  search  time.  For 
other  noncommercial  use  requests,  no  fees 
will  be  assessed  for  review  time,  for  the  first 
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100  pages  of  reproduction,  or  the  first  two 
hours  of  search  time.  For  requesters 
qualifying  for  100  free  pages  of  reprodnctioa 
the  fees  for  duplicate  microfiche  will  be 
prorated  to  eliminate  the  charge  for  100 
frames. 

2.  The  Committee  will  waive  in  full  fees 
that  total  less  ftan  $5. 

3.  The  Secretary  of  the  Ccmimittee  or  his  or 
her  designee  will  also  waive  or  reduce  fees, 
upon  proper  request  if  disclosure  of  the 
information  is  in  the  public  interest  because  it 
is  likely  to  contribute  significantly  to  public 
understanding  of  the  operations  or  activities 
of  the  govermnent  and  is  not  primarily  in  the 
commercial  interest  of  the  requester.  A  fee 
reduction  is  available  to  employees,  and 
applicants  for  employment  who  request 
records  for  use  in  prosecuting  a  grievance  or 
complaint  against  the  Committee. 

By  order  of  the  Federal  Open  Maricet 
Committee,  February  fi,  1991. 
Donald  L  Kohn. 
Secretary  of  the  Committee. 
[FR  Doc.  91-3289  Filed  2-12-91;  6:45  am) 
BILUMa  cooc  S210-01-a 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  120 

Business  Loam,  Referral  Fee* 

agency:  Small  Business  Administration 

(SBA). 

action:  Proposed  rtile;  withdrawal. 


:  Notice  is  hereby  given  that 
SBA  is  withdrawing  from  consideration 
or  implementation  a  proposed  regulation 
which  would  have  given  the  Agency 
oversight  responsibilities  on  the 
payment  by  lenders  of  referral  fees. 
DATE:  This  action  is  effective  on 
February  13, 1901. 

FON  RMTHER  INFOIUKUTION  COWTACR 
Charles  R.  Hertzberg.  Assistant 
Administrator  for  Financial  Assistance, 
Small  Business  Administration,  1441 L 
Street.  NW..  Washington.  DC  20416.  Tel. 
202-653-6574. 

SUPKEMENTANV  WiFOIWATION;  On  April 
24, 1990,  SBA  published  in  the  Federal 
Register  (55  FR  17280)  a  notice  of 
proposed  rulemaking  which  would  allow 
SBA  participating  lenders  in  the  SBA 
guaranteed  loan  program  to  pay  referral 
fees  to  third  parties  who  refer  applicant 
borrowers  to  sudi  lenders.  The  Agency 
received  over  300  letters  during  the 
comment  period.  The  comments  were 
divided,  with  sli^tly  more  than  half 
opposed 

In  view  of  the  opposition  to  sudi 
proposed  rule,  and  considering  that  the 
present  regulations  do  not  permit  such 
fees  to  be  charged  to  the  borrower,  we 
are  withdrawing  the  proposed  rule 
change. 


Dated:  January  30. 1991. 
Susan  S.  Engelelter, 

Administrator. 

[FR  Doc.  91-3191  Filed  2-12-81;  8:45  am] 

BHJJNO  CODE  S02S-01-II 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admbilatration 

14  CFR  Ch.  I 

[Suounary  Notice  No.  PR-91-4] 

Petition  for  Rulemaking;  Summary  of 
PattUona  Racalvd;  DIapoattlona  of 
Peflttons  Isauad 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARV:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  part 
11],  this  notice  contaiiu  a  summary  of 
certain  petitioiu  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  smnmary  is  intended 
to  aRect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
most  identify  the  petition  dodcet  number 
involved  and  must  be  received  on  or 
before  April  15, 1991. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  CMBcc  of  the  Chief 
Counsel,  Attn  Rules  Docket  (AGC-10), 

Petition  Docket  No ,  800 

Independence  Avenue.  SW., 
Washington,  DC  20501. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington.  DC  20601;  telephone  (202) 
267-3132. 
FON  niKTHER  NtTORMATION  CONTACT: 

Ida  Klepper,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9688. 


This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  fi  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 

Issued  in  Washingtoa  DC  on  February  6. 
1991. 
Denise  DoBohue  Hall, 

Manager,  Program  Management  Staff.  Office 
of  the  Chief  Coun$el. 

Petitions  for  Rulemaking 

Docket  No.:  28427. 

Petitioner  Aircraft  Owners  and  Pilots 
Association,  E}q;>erimental  Aircraft 
Association,  Montfma  Aeronautics 
Board.  Montana  Chapter  of 
International  98'8.  Montana  Flying 
Fanners  and  Ranchers  Association,  and 
the  Montana  Pilots  Association. 

Regulations  Affected:  14  CFR 
91.215(b)(5](ii). 

Description  of  Petition:  To  amend 
fi  91.215(b)(5](ii)  to  delay  the 
transponder  equipage  date  for  Billings. 
Montana,  for  the  requirement  for 
transponders  with  Mode  C  capability 
until  the  airspace  reclassification  rule  is 
finalized. 

Petitioner's  Reason  for  the  Request 
The  petitioners  believe  that  the  air^>ace 
reclassification  final  rule  will  probably 
eliminate  the  current  requirements  that 
are  scheduled  to  go  into  effect  on 
December  3a  1990.  Also,  virtually,  all  of 
the  aircraft  (99.9  percent)  using  the 
airspace  located  at  Billings  are 
commimicating  with  die  controllers, 
providing  them  with  the  aircraft  position 
and  altitude  information.  This 
information  is  providing  the  highest 
degree  of  safety.  This  is  evidenced  by 
the  fact  that  there  have  been  no 
recorded  near  mid-air  collisions  in  the 
Billings,  Montana,  airspace. 

[FR  Doc  91-3430  Filed  2-12-«l:  8:45  am] 

BlUJNa  OOOS  4SW-1S-II 


14  CFR  Part  39 

[Dockat  Na  90-CE-44-AO] 

Alrworthlneaa  DIracthrea;  Beach  F90, 
200.  B200.  and  300  Sarias  Airplanaa 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  be  applicable  to  certain  Beech 
F90,  200,  B20a  and  300  series  airplanes. 
The  proposed  action  would  require  the 
inspection  and  the  eventual  replacement 
of  each  cast  acrylic  cockpit  "D"  side 
window  with  a  stretched  acrylic 
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wrindow.  There  have  been  numerous 
cases  of  window  crazing,  cracking  and 
delamination.  and  four  failures 
(blowouts)  of  these  "D"  side  windows  in 
the  flight  compartment  (cockpit)  of  these 
airplanes.  The  actions  specified  in  this 
proposal  are  intended  to  reduce  the 
possibility  of  these  blowouts  and  the 
possible  decompression  injuries  that 
could  result. 

DATts:  comments  must  be  received  on 
or  before  April  12. 1991. 

Aoomsscs:  Beech  Service  Bulletin  No. 
2208,  Revision  1,  dated  July  1990,  and 
Beech  Service  Bulletin  No.  2273, 
Revision  1,  dated  April  1990,  that  are 
discussed  in  this  AO  may  be  obtained 
from  the  Beech  Aircraft  Corporation, 
Commercial  Service,  Department  52, 
P.O.  Box  85.  Wichita.  Kansas  67201- 
0085:  Telephone  (316)  681-7111.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  the  proposal  in 
triplicate  to  the  FA.V  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  90-CE-44- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p  jn.,  Monday 
through  Friday,  holidays  excepted. 

pon  nMTHm  mtommation  contact: 

Don  Campbell,  Aerospace  Engineer, 
Airframe  Branch,  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road, 
room  100,  Mid-Continent  Airport. 
Wichita.  Kansas  67209;  Telephone  (316) 

tUPPlCIWNTAflY  INFOmiATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  eadi  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

AvallabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  go-CE-44-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

Certain  Beech  Models  Fgo,  200,  200C. 
200CT,  200T,  B200,  B200C  B200CT, 
B200T,  and  300  airplanes  were 
manufactured  with  all  of  the  windows 
made  fivm  cast  acrylic  materials.  The 
durability  of  cast  acrylic  materials  are 
adversely  affected  by  contact  with 
gasoline,  benzene,  alcohol,  acetone, 
methyl  ethyl  ketone,  carbon 
tetrachloride,  paint  thinner,  glass 
cleaner,  fire  extinguishing  agents,  or 
anti-ice  fluid.  As  a  result  of  such 
contact,  numerous  cases  of  window 
crazing,  cracking  and  delamination,  and 
five  failures  (blowouts)  of  "D"  side 
windows  in  the  flight  compartment 
(cockpit)  have  been  reported  on  the 
affected  airplanes.  Service  difficulties 
have  only  been  reported  on  the  cast 
acrylic  "D"  side  windows  in  the  flight 
compartment  on  the  affected  airplanes. 

Beech  has  issued  Service  Bulletin  (SB) 
No.  2208,  Revision  1,  dated  July  1990, 
that  specifies  the  replacement  of  each 
cast  acrylic  cockpit  "D"  side  window 
with  a  stretched  acrylic  window.  Based 
upon  the  adverse  service  experience  for 
these  windows,  the  FAA  has  determined 
that  an  imsafe  condition  exists  or  is 
likely  to  develop  on  Beech  Models  F90, 
20a  200a  200CT,  200T.  B200.  B200C, 
B200CT,  B200T,  and  300  airplanes  unless 
these  "D"  side  windows  are  replaced. 

Accordingly,  an  AD  is  being  proposed 
that  is  applicable  to  the  above 
mentioned  Beech  Model  airplanes.  It 
would  require  the  inspection  and  the 
eventual  replacement  of  each  cast 
acrylic  cockpit  "D"  side  window  with 
one  made  of  stretched  acrylic  in 
accordance  with  Beech  SB  2208. 
Revision  1,  dated  July  1990. 

Beech  Service  Bulletin  No.  2273, 
Revision  1,  dated  April  1990,  specifies 
installation  procedures  for  stretched 
acrylic  windows  on  the  Beech  Model  300 
airplanes.  If  the  affected  Model  300 
airplanes  have  stretched  acrylic  "D" 
side  windows  installed  in  accordance 
with  Beech  SB  No.  2273  or  received 
stretched  acrylic  "D"  side  windows  at 
manufacture,  no  further  action  would  be 
required  by  this  AD.  No  nondestructive 
testing  method  exists  for  determining 
whether  the  windows  are  cast  acrylic.  If 
the  stretched  acrylic  "D"  side  tvindows 


were  installed  at  manufacture  or  by 
replacement,  they  will  be  identified  by  a 
placard  on  the  window  indicating  the 
applicable  part  number.  If  the  window  is 
missing  such  a  placard,  it  must  be 
replaced. 

Stretched  acrylic  "D"  side  windows 
are  available  from  Beech  at  the  present 
time.  If  the  supply  of  stretched  acrylic 
windows  is  depleted  and  the 
replacement  windows  are  on  order,  then 
the  airplane  may  be  operated 
unpressurized  until  the  stretched  acrylic 
windows  are  installed  provided  that 
warning  placards  are  installed  in  clear 
view  of  the  pilot's  position  in 
accordance  with  the  instructions  on 
page  10  of  Beech  SB  No.  2208,  Revision 
1,  dated  July  1990. 

The  FAA  has  determined  that  the 
initial  inspection  should  be  performed 
within  the  next  150  hours  time-in- 
service.  In  addition,  the  FAA  has 
determined  that,  within  the  next  12 
calendar  months,  all  cast  acrylic  "D" 
side  windows  should  be  replaced  with 
stretched  acrylic  windows.  This  12- 
calendar  month  compliance  requirement 
has  been  proposed  because  the 
durabihty  of  these  cast  acrylic  "D" 
windows  is  affected  by  general 
maintenance  chemicals  regardless  of 
whether  the  airplane  is  in  operation. 
This  calendar  time  requirement  also  sets 
forth  the  same  compliance  criteria  as 
Beech  SB  No.  2208,  Revision  1,  dated 
July  1990.  In  addition,  yearly  operational 
times  of  these  airplanes  vary  greatly 
throughout  the  fleet.  To  avoid 
inadvertent  grounding  of  and  to  assure 
the  airworthiness  of  the  affected 
airplanes,  hours  TIS  is  proposed  for  the 
initial  inspections  of  paragraph  (a)  of 
this  AD,  and  it  is  proposed  that  all  cast 
acryUc  "D"  side  windows  be  replaced 
within  12  calendar  months  per  the 
requirements  of  paragraph  (b)(3)(iii)  of 
this  AD. 

It  is  estimated  that  1,608  airplanes  will 
be  affected  by  the  proposed  AD,  that  it 
will  take  approximately  10.5  hours  per 
airplane  to  accomplish  the  required 
actions  at  $40  an  hour,  and  that  the  cost 
of  parts  to  accomplish  the  required 
modification  is  estimated  to  be  $1,366 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$2,871,888. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and    - 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
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would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  nimiber  of  smaU  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
lanuaiy  12. 1983);  14  CFR  11.89. 

S  39.13    [AmmdMl] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Beecti:  Docket  No.  90-CE-44-AO. 

Applicability:  Model  F90  airplanes  (serial 
number  (S/N)  LA-2  through  LA-236); 
Models  200  and  B200  airplanes  (S/N  BB- 
2  through  BB-1212);  Models  200C  and 
B200C  airplanes  (S/N  BL-1  through  BL- 
72);  Models  200CT  and  B200CT  airplanes 
(S/N  BN-1  through  BN-4);  Models  200T 
and  B200T  airplanes  (S/N  BT-1  through 
BT-30):  and  Model  300  airplanes  (S/N 
FA-2  through  FA-Se),  certified  in  any 
category.  Compliance:  Required  as 
indicated  after  the  effective  date  of  this 
AD,  unless  already  accomplished. 

To  prevent  cracking  and  possible  blowout 
of  cast  acrylic  cockpit  "D"  side  windows  that 
could  result  in  decompression  injuries, 
accomplish  the  following: 

(a)  With  in  the  next  ISO  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
accompUsh  the  following: 

(1)  Detennine  if  the  airplane  "D"  side 
window  contains  a  placard  bearing  one  of  the 
part  numbers  presented  below.  If  it  does, 
then  the  window  is  made  of  stretched  acrylic 
and  no  further  action  per  this  AD  is  required. 


F90,  200.  200C.  200CT, 
200T.  B200,  8200C, 
B200CT.  and  B200T. 


300.. 


Part  No. 


101-420061-6  ttvough 
101-420061-10:50- 
420066-419,50- 
420066-420,50- 
420066-437,  or  50- 
420066-438. 

101-420061-9  through 
101^420061-12 


(2)  If  a  Model  300  airplane  has  a  "D"  side 
nvindow  installed  in  accordance  with  Beech 
Service  Bulletin  (SB)  2273.  Revision  1,  dated 
April  1990,  then  the  window  is  stretched 
acrylic  and  no  further  action  per  this  AO  is 
required. 

(3)  If  a  cast  acrylic  "D"  side  window  is 
installed  or  if  the  window  material  cannot  be 
detennined.  prior  to  further  flight  inspect  the 
window  for  cracks,  chips,  stress  crazes, 
fissure  scratches,  or  other  damage  in 
accordance  nvith  part  I  of  Beech  SB  No.  2206, 
Revision  1,  dated  )idy  1990. 

(i)  If  cracks,  chips,  stress  crazes,  fissure 
scratches,  or  other  damage  that  exceeds  the 
limits  specified  in  Beech  SB  No.  2208, 
Revision  1,  dated  ]uly  1990,  is  found,  prior  to 
further  flight  except  as  noted  in  paragraph 
(b)  of  this  AD,  replace  the  window  with  the 
applicable  stretched  acrylic  window  listed  in 
paragraph  (a)(1)  of  this  AO. 

(ii)  If  no  cracks,  chips,  stress  crazes, 
fissure  scratches,  or  other  damage  that 
exceeds  the  limits  specified  in  Beech  SB 
No.  2208,  Revision  1,  dated  July  1990,  is 
found,  within  the  next  12  calendar 
months,  except  as  noted  in  paragraph 
(b)  of  this  AD,  replace  each  cast  acrylic 
"D"  side  window  in  the  crew 
compartment  with  the  applicable 
stretched  acrylic  window  listed  in 
paragraph  (a)(1)  of  this  AD. 

(b)  If  stretcheid  acrylic  windows  are  not 
available,  but  have  been  ordered,  the 
airplane  may  be  operated  unpressurized  until 
the  stretched  acrylic  windows  are  installed 
provided  that  the  placards  specified  on  page 
10  of  Beech  SB  No.  2206,  Revision  1.  dated 
July  1990,  are  installed  in  clear  view  of  the 
pilot's  position. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.1W  to 
operate  airplanes  to  a  location  where  the 
requirements  of  tliis  AD  can  be 
accomplished. 

(d)  An  alternate  method  of  compUance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  FAA.  1801  Airport  road, 
room  100,  Wichita,  Kansas  67209.  The  request 
should  be  forwarded  through  an  apiHopriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  send  it  to  the  Manager, 
Wichita  Aircraft  Certification  Office. 

(e)  All  persons  affected  by  tiiis  directive 
may  obtain  copies  of  the  docimients  referred 
to  herein  upon  request  to  the  Beech  Aircraft 
Corporatioa  Commercial  Service. 
Department  52,  Wichita.  Kansas  67201-0065 
or  may  examine  these  doctunents  at  the  FAA. 
Central  Region.  Office  of  the  Assistant  Chief 
Counsel  room  1558, 601  E.  12th  Street 
Kansas  City,  Missouri  6410B. 


Issued  in  Kansas  City,  Missouri,  on 
February  1, 1991. 
Baity  D.  Qemants, 
Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  91-3436  Filed  2-12-91;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  436 

Trad*  Regulation  Rule;  Disdosur* 
Requirements  and  Prohibitions 
Concerning  Franchising  and  Business 
Opportunity  Ventures 

AQENCv:  Federal  Trade  Commission. 

ACTION:  Notice  of  reopening  of  record 
for  receipt  of  additional  evidence  on 
Advance  Notice  of  Proposed 
Rulemaking. 

summary:  The  Federal  Trade 
Commission  is  reopening  the  record  for 
receipt  of  additional  evidence  on  an 
Advance  Notice  of  Proposed 
Rulemaking  for  possible  amendments  to 
its  trade  regulation  rule  concerning 
franchises  and  business  opportunity 
venhires  (16  CFR  part  436).  Ha\ing 
reviewed  the  comments,  the 
Commission  has  determined  that 
additional  evidence  not  yet  available 
would  be  useful  and  relevant  to  an 
informed  decision  on  whether  or  not  an 
amendment  proceeding  should  be 
initiated 

DATES:  Additional  evidence  will  be 
accepted  until  August  6, 1992. 
addresses:  Evidence  should  be 
submitted  to  the  Secretary,  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue  NW.,  Washington,  DC  2058a  It 
should  be  captioned:  "Record  Evidence 
for  Advance  Notice  of  Proposed 
Rulemaking — Franchise  Rule — Earnings 
Claim  Disclosures,  FTC  File  No. 
R011007. 

RM  FURTHER  INFORMATION  CONTACT: 
Craig  Tregillus,  Frandiise  Ride 
Coordinator,  PC-H-238,  Federal  Trade 
Commission.  Washington.  DC  2058a 
(202)  326-297a 
SUPPLEMENTARY  INFORMATION:  In  an 

Advance  Notice  of  Proposed 
Rulemaking  f'ANPR")  published  on 
February  la  1989  (54  FR  7041),  thi 
Commission  requested  written  public 
comment  on  whether  it  should  consider 
amending  the  earnings  claim  and 
preemption  provisions  of  its  trade 
regulation  nile  on  franchises  and 
business  opportunity  ventures 
("Franchise  Rule")  (16  CFR  part  436). 
The  comment  period  closed  on  June  la 
1989  [54  FR  14662].  The  record  was 
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subsequently  teopened  tor  receipt  of 
supplemental  comments  until  November 
21, 1989  (54  FR  39000). 

Having  reviewed  the  comments,  the 
Commission  has  determined  that 
additional  evidence  not  yet  available 
would  be  usefiil  and  relevant  to  an 
informed  decision  on  whether  or  not  an 
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initiated.  The  Commission  has  therefore 
decided  to  reopen  the  record  for  receipt 
of  such  evidence.  The  Commission 
wishes  to  thank  all  the  interested  parties 
who  have  provided  comments  for  their 
assistance,  and  althoi^  further  written 
commenU  will  be  accepted,  the 
Commission  wishes  to  stress  that  it  is 
now  seeking  data,  research  and  similar 

The  recced  reflects  the  nearly 
unanimou*  racommendatioa  of  all 
interested  parties  who  coramented  on 
the  question  that  the  Commission  should 
coMhict  mn  amendment  proceeding  to 
consider  reviaing  the  Rule's  earning* 
claim  provisioas  to  adopt  reqaireBKnts 
like  tfaoae  of  the  Untform  Franchise 
Offering  Cirariar  ("UFOC').  The  UFOC 
is  a  (fiadoson  loimat  for  conqilying 
with  tha  pre  sab  diacloege 
requirsments  el  state  frandiiae  law. 

The  North  American  Securities 
Administrators'  Association  ("NASAA") 
adopted  levisioBa  of  the  eamingB  claim 
requirements  in  Item  19  of  the  UFOC  in 
November  19Mi.  aad  tlw  Cosamisaioa 
approfved  use  of  Ibe  leviaed  UFOC  for 
compliance  with  the  Franchise  Rule  oa 
June  15. 1987.  at  NASAA's  request  (S2 
FR  22866).  The  revisioM.  which  were 
adopted  by  all  but  two  states  by  January 
1. 1969.  streamlined  Item  19  in  an  effort 
to  encourage  franchisors  to  make 
reliable  earnings  information  avaHabfe 
to  prospective  hnrestors.  Previous 
studfet  had  faidfcated  that  only  about  12 
I>ercent  of  aB  franchisor!  had  attempted 
to  comply  with  the  former  UFOC 
earnings  claim  requirements. 

The  comments  on  the  A^n>R  provide 
no  clear  evidence  that  the  new  Item  19 
requfrement*  have  actnaHy  onfaanced 
the  avail<ibj)ity  of  eaminga  iniiomation 
in  die  marketplace  as  intended.  The 
ConunisaioD  therefore  wodd  like  to 
review  data  on  the  impact  of  the  new 
requirements  befian  deciding  whether  or 
not  to  initiate  a  procaedias  to  amend  die 
Rule's  eaniinfs  claim  provisions  in  the 
same  or  a  alfliilar  mannsr. 

The  state  fraachiae  law 
administratars  who  coauaeated  were 
able  to  provide  only  preliminary  flgures, 
based  oa  discioaiire  fihogs,  of  the 
number  and  parcentaoB  of  Eraachisors 
providing  eaminga  infarmatioa  after 
lanuary  1. 198*.  The  figntes  they 
provided  showed  a  slight  increase, 
typically  of  1  or  2  percent,  over  the  prior 


year.  Stale  and  industry  comments 
indicated  that  the  full  impact  of  the 
change  would  not  be  evident  until 
revised  Item  19  has  been  in  effect  in  all 
the  states  for  at  least  one  year. 

Since  one  of  the  states  had  not 
completed  its  adoption  of  the  revised 
Item  19  teqiiireroents  by  January  1, 1990» 
the  impact  of  the  change  is  not  likely  to 
be  evident  until  April  aa  1991.  the  date 
by  which  many  franchisors  must  file 
their  annual  registration  renewals,  hi 
order  to  provide  sufBcient  time  for  the 
studies  to  be  conducted,  the 
CommisaioB  will  leave  the  record  open 
for  receipt  of  additional  evidence  on  the 
impact  of  the  Rcrised  Item  19 
requirements  fat  a  period  of  eighteen 
months  until  Aoguet  6. 1992. 

The  Commission  is  interested  in 
receiving  data,  reports  and  stucfies  of  the 
number  of  franchisocs  »<glftng  earnings 
claima  pnrsuant  to  the  new  Item  19 
reqalrements,  the  old  Item  19 
requirements  and  the  Role  requirements. 
coBupared  to  die  total  number  of  UFOC 
and  Ptanddae  Rnle  B&rtga,  for  each  of 
the  states  wift  franchise  laws  requiring 
a  filing.  It  is  the  Commission's  hope  that 
the  states  that  do  not  already  maintain 
such  records  wHI  be  able  to  do  so  for  the 
new  filings  they  receive  during  the  next 
year  and  a  hal£  and  that  they  wiQ 
submit  their  most  recent  data  at  regular 
intervals  during  that  time. 

Since  die  record  win  be  held  open  for 
earnings  claim  data,  the  Commission 
has  also  decided  to  leave  It  open  for 
receipt  of  pertinent  data  on  the  one 
subject  about  which  the  comments  were 
sharply  divided.  Ft-anchisors  and  their 
representatives  advocated  amendment 
of  the  Rule's  preemption  standard  to 
reduce  conflicts  and  iaconsistenciea  in 
state  registration  and  diadosvre 
reqairementa.  Franchiscea  and  state 
officiala  opposed  any  change  in  the 
Rule's  present  provision  for  dual 
federal-state  regulation  of  franchise 
sales  on  the  grounds,  among  others,  that 
there  are  few  iaconsiatsncies.  and  that 
only  state  registration  and  review  of 
diacloaaie  docuaienta  ensures  adequate 
compliance  with  federal  and  state 
diedoeure  reqirireneiits. 

The  Coramiseion  is  interested  in 
obtaining  the  best  evidence  available  of 
the  inadequacies  in  disclosure 
documents  filed  with  the  states,  and  of 
the  nature  and  pervasivenesa  of  any 
inconsistencies  in  state  requirements. 
The  Commission  loidnataBds  that  the 
states  either  send  coounent  letters  to 
franchisors  and  their  coansel  that  detail 
any  disclosve  dsOdeneiee,  or  notify 
them  of  die  deficiencies  by  triephone. 
The  Commission  therefore  would  like  to 
encourage  both  state  ofBdala  and 
franchisors  to  submit  copies  of 


deficiency  lattera  and  memoranda  of 
telephone  conversations  for  the  record, 
together  with  relevant  excerpta  of  the ' 
disclosures  at  issue.  The  Commission 
will  be  most  interested  in  letters  or 
memoranda  that  postdate  this  Notice. 

In  order  to  encourage  the  submission 
of  this  information  for  the  public  record, 
the  Commission  will  accept  only 
submissions  that  are  redacted  to  delete 
the  identity  of  the  state  examiner  or 
other  official  who  notes  the  deficiencies, 
and  the  identity  of  the  attorney,  law 
firm,  franchisor  or  its  en^)Ioyees 
affected  by  the  communication.  The 
Commission  wfll  cJso  consider  requests 
to  place  such  evidence  on  the  public 
record  even  though  additional  portions 
of  it  have  been  withheld,  provided  the 
nature  of  the  information  withheld  is  - 
identified,  the  reason  for  doing  so  is 
stated,  and  Anting  the  reqaest  would 
not  frustrate  possible  future  review  and 
analysis  of  the  data. 

The  Commission  invites  all  interested 
parties  to  review  the  submissions 
periodically  while  the  record  is  open,  to 
prepare  or  obtain  academic  or  other 
professional  studies  and  reports  on  the 
data,  and  to  submit  sudi  studies  and 
reports  for  the  record. 

All  submissions  should  be  identified 
as  "Record  Evidence  on  Advance  Notice 
of  Proposed  Rulemaking — FVanchise 
Rule,  FTC  FUc  No.  R011007."  and  two 
copies  should  be  submitted,  if  possible. 

list  of  SubjecU  ia  16  CFR  Part  4M 

Franchising,  lYade  practices. 

By  direction  of  the  Commisaion. 
Donald  S.  CUik, 
Secntary. 

[FR  Doc.  91-^16  Filed  2-ia-«;  8:46  amj 
BMjjwo  cooa  sws  St  a 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Ftood  and  Drug  AdmfniatraVon 
21CFRPirt60 
(Dodiet  Na  %m-Q-\W\ 
RIM  I 


Patau!  Tarm  Raatoration  Rafluiationa 

AOINCV:  Food  and  Drug  Administration. 
actmn:  Proposed  rule. 

•UMMARV.  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  patent  term  restoration 
regulations  to  implement  the  patent  term 
restoration  provisions  of  the  Generic  - 
Animal  Drug  and  Patent  Tarm 
Restoration  Act  ^uU  L  lOft-670)  (the 
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Animal  Drug  Act).  Current  FDA 
regulations  address  patent  term  ' 
restoration,  also  known  as  patent  term 
extension,  for  certain  patents  daiming 
human  drug  products  (including 
biologies  and  antibiotics],  medical 
devices,  food  additives,  and  color 
additives  subject  to  regulation  under  the 
Federal  Food,  Drug,  and  Cosmetic  Ad 
(the  act)  and  the  Public  Health  Service 
Act  (PHSA).  The  proposed  rule  would 
expand  the  scope  of  the  regulations  to 
include  patents  claiming  new  animal 
drug  products. 

dates:  Comments  by  April  15. 1991.  The 
agency  proposes  that  any  final  rule  that 
may  be  issued  based  upon  this  proposal 
shall  become  effective  30  days  after  the 
date  of  publication  of  the  final  rule  in 
the  Federal  Register. 
ADDRCtSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62, 5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  E.  Pirt,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION: 

L  IntroductioD 

On  November  16, 1988,  the  President 
signed  into  law  the  Generic  Animal 
Drug  and  Patent  Term  Restoration  Act 
(the  Animal  Drug  Act).  Title  I  of  the 
Animal  Drug  Act  amended  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  301-392)  to  authorize 
abbreviated  new  animal  drug 
applications  (ANADA's).  Title  II  of  the 
Animal  Drug  Act  amended  the  patent 
term  restoration  provisions  at  35  U.S.C. 
156  to  include  patents  claiming  certain 
animal  drug  products. 

A  U.S.  patent  is  effective  for  17  years 
frtim  the  date  of  issuance.  A  patent  does 
not  permit  an  inventor  to  make,  use,  or 
sell  his  or  here  invention;  instead,  the 
patent  enables  the  inventor  to  prevent 
others  from  making,  selling,  or  using  the 
patented  invention.  Federal  statutes  and 
regulations  require  some  products,  such 
as  drugs  and  medical  devices,  to  be 
approved  by  the  Federal  Government 
before  they  may  be  marketed.  For  these 
products,  patent  time  may  be  lost 
awaiting  that  approval 

In  September  1984,  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  (Pub.  L  98-417)  (the 
PTR  Act)  became  law.  Title  II  of  the  PTR 
Act  provided  patent  term  restoration  to 
patent  holders  whose  patents  daimed 
human  drug  products  (induding 
biologies  and  antibiotics),  medical 
devices,  food  additives,  or  color 


additives.  Basically,  patent  holders 
could  add  as  much  as  5  years  to  their 
patent  terms  to  compensate  for  the  time 
elapsed  during  regulatory  review.  In  no 
case,  however,  could  the  effective  patent 
life  for  the  product  (the  time  between 
marketing  approval  and  the  expiration 
of  the  patent  term)  be  extended  to 
exceed  14  years. 

The  PTR  Act's  provisions,  however, 
did  not  encompass  animal  drug 
products.  Consequently,  several  bills 
were  introduced  during  the  99th  and 
100th  Congresses  to  extend  patent  term 
restoration  to  animal  drug  products.  The 
Animal  Drug  Act  (Pub.  L 100-670) 
achieved  this  goal  in  November  1988  by 
amending  the  existing  patent  term 
restoration  provisions  at  35  U.S.C  156  to 
include  animal  drug  products  and 
biologies. 

FDA,  the  U.S.  Patent  and  Trademark 
Office  (PTO),  and  the  U.S.  Department 
of  Agriculture  (USDA)  share 
responsibility  for  implementing  the 
patent  term  restoration  provisions.  PTO 
has  primary  responsibility  over  the 
program.  PTO  accepts  applications, 
determines  whether  a  patent  is  eligible 
for  patent  term  extension,  and.  if 
appropriate,  issues  a  certificate  of 
extension.  FDA  assists  PTO  in  its 
eligibility  determination  for  products 
regulated  under  the  act  and  determines 
the  patented  product's  regulatory  review 
period,  which  is  the  basis  of  any  patent 
term  extension.  If  necessary,  FDA  also 
hold  informal  hearings  to  determine 
whether  the  marketing  applicant  acted 
with  due  diligence  during  the  review 
period. 

USDA  has  patent  term  restoration 
authority  similar  to  FDA's.  USDA 
determines  regulatory  review  periods 
relating  to  products  approved  under  the 
Virus-Serum-Toxin  Act  and  is 
authorized  to  hold  hearings  to  determine 
whether  applicants  acted  with  due 
diligence. 

The  proposed  regulation  set  forth  in 
this  document  expands  the  scope  of  the 
existing  patent  term  restoration 
regulations  at  21 CFR  part  60  to 
encompass  animal  drug  products 
regulated  under  the  act  The  proposal 
also  makes  several  technical  and 
editorial  changes  to  the  existing 
regulations. 

n.  Provisions  of  HiIs  Piopoaal 

A.  Scope 

FDA  proposes  to  amend  21  CFR 
60.1(a)  to  add  animal  drug  products  to 
the  list  of  products  for  which  patent 
term  restoration  is  available.  The 
proposal  also  adds  to  the  text  the 
"Public  Health  Service  Act"  (42  U.S.C 


262)  as  an  additional  regulatory 
authority. 

B.  Definitions 

The  agency  proposes  to  amend 
several  definitions  in  21  CFR  60.3  to 
include  animal  drug  products. 

Active  ingredient  (21  CFR  60.3(b)(2)) 
would  be  redefined  as  any  component 
that  is  intended  to  "furnish 
pharmacological  activity  or  other  direct 
effects  in  the  diagnosis,  cure,  mitigation, 
treatment,  or  prevention  of  disease,  or  to 
affed  the  structure  or  any  function  of 
the  body  of  man  or  of  animals." 

Clinical  investigation  or  study  (21 
CFR  60.3(b)(5))  would  be  amended  to 
remove  the  adjective  "human"  from  the 
existing  regulation.  This  change  is 
necessary  since  clinical  studies  on 
animal  drug  products  do  not  involve 
human  subjects. 

The  definitions  ol  marketing  applicant 
at  21  CFR  60.3(b)(ll)  and  Marketing 
applications  at  21  CFR  60.3(b](12)  would 
be  revised  to  indude  applications  for 
FDA  premarket  approval  submitted 
under  section  512  of  the  act  (21  U.S.C 
360b). 

The  definition  of  "product"  at  21  CFR 
60.3(b)(14)  would  be  revised  to  indude 
animal  drug  products. 

The  proposed  rule  also  contains  a 
new  S  60.3(b)(16)  defining  "animal  drug 
product"  "The  definition  exdudes 
products  that  are  primarily 
manufactured  using  biotechnology,  as 
provided  in  Public  Law  100-67a 

C.  Eligibility  Assistance 

FDA  proposes  to  amend  21  CFR  60.10 
by  adding  new  paragraph  (a)(3)  to 
provide  that  upon  written  request  from 
PTO,  the  agency  will  assist  PTO  in 
determining  whether  a  patent  related  to 
an  animal  drug  product  is  eligible  for 
commerdal  marketing  or  use  of  the 
animal  drug  product  is  the  first 
permitted  commercial  marketing  or  use 
of  the  drug  under  the  provision  of  law 
under  which  the  regulatory  review 
period  occurred.  If  permission  was  for 
commercial  marketing  or  use  in  food- 
producing  animals,  FDA  will  notify  PTO 
whether  the  permission  for  use  in  food- 
producing  animals  is  the  first  permitted 
commerdal  marketing  or  use  of  the  drug 
for  administration  to  a  food-producing 
animal  under  the  provision  of  law  under 
whi(^  such  regulatory  review  period 
occurred.  This  proposal  implement  35 
U.S.C.  156(a)(5)(C),  which  enables 
patent  holders  to  extend  the  term  of  a 
patent  whose  daims  pertain  to  a  food- 
producing  animal  use,  notwithstanding 
previous  approval  of  animal  drug 
products  containing  the  same  active 
ingredient  for  use  in  nonfood-producing 
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animals,  pnvMad  iui  I 
not  extended  on  the  basia  of  a  uat  bi 
nonfood-producing  animala.  Thia 
proposal  also  would  amend  21 CFR 

flaio(a)(3|  hf  MiisBipiMni  It  as  a  crs 

0ai0(aK4)  and  i««iaii«  H  I*  iadkata 
that  the  appkealfaafarBataati 
for  as  aHtaal  tei  is  t«  W  lU 

r 

isjifinial 
[tsfaod- 

i* 

HosceoMBodatelhe 

FDA  also  pnpaaes  iB  n  en  WIA  ts 
amend  saMpaph  <^K^  to  ewf  haiiis  its 

applicsMMty  Is  hssian  drat  piodscls, 
fosd  sddMvaa^  color  addUivss.  ssd 
medical  davissSk  sad  to  isdeaignaU 
existinf  parapapk  (b)(4  as  saw 
parayaph  (aXS)  Is  SGCoaadats  the 
proposed  amendments  diacuased  above. 

IXHegidatarfKfvkmfPtriod 
Determimatnum' 

Pkvposed  paragraphs  (d)  and  (e)  in  21 
CFR  8&22  Incoiperata  tbe  statutory 
defiaitkn  pS  U^a  15a(gK4l)  of  an 
animal  dn^  producf  s  regulatory  review 
period.  The  regulatory  review  period 
conatsts  of  the  sum  m  the  fengtfn  of  a 
testbig  irftase  and  an  appnnral  ^tase. 
Propcwed  1 6a22(d)  defines  lbs  testhig 
phase  fbr  an  aniBisI  (kog  as  the  period 
t)eginning  on  tbs  dste  wneii  the 
marketing  spplieant  begui  s  oiajor 
health  or  envirmuHeatSi  effects  test  or 
the  efleiili'vs  date  far  s  notiee  of  chined 
investigational  exeanptloB  for  a  new 
animal  drug  (INAD),  whicbevcr  is 
earlier,  and  ending  when  the  marketing 
applicant  inttiany  snbmitteu  s  new 
animal  drw  appttcatkm  fNADAi.  The 
spprovai  phase  is  the  tnw  between 
initial  sabnriseioB  of  the  NADA  aftd  Rs 
approval. 

FDA  beRcves  Ifast  the  date  on  which 
the  agency  acknowlsdses  dM  fifing  of  sn 
INAD  should  consMute  the  "effactivs 
date"  for  an  INAQ  The  dsis  en  which  a 
NADA  wiU  be  cooaidered  to  hsve  been 
initially  ssbnittsdwilfa  respect  to  the 
anisM)  drag  product  ondar  section 
512(b)  of  dw  act  win  bs  die  date  of 
FDA's  official  scknowMpssst  letter 
assiffdnf  s  nuaiber  to  dM  NADA.  FDA 
intends  to  adiMre  Is  cusreni  agency 
poH^  regarding  NADA  apptoval  dates. 
In  btist  dw  approval  date  far  s  HADA 
depends  epos  dw  type  of  new  animal 
drug  prodod  If  dn  product  is  s  dosage 
form  drag.  i.e.,  tabtet  capssh.  or  tMbia 
powder,  or  a  Catsgoty  I  Type  A 
mediestsd  smdc  dist  Is  not  to  be  mfaied 
with  a  Cstegory  B  Type  A  nadicsted 
ardde.  tbs  NADA  is  spptoved  when 
FDA  sends  a  latter  to  the  Bsriietlng 
applicant  aedfykig  it  ef  die  approvaL  if 
the  prodoct  is  a  Cslegory  Q  Type  A 


medicalad  atdda;  appMval  Is  afiactfse 
upon  pnbllcallsB  ol  the  nollBe  sf 
apfiuNsl  In  the  Padanl  Bsglslai^ 

oiasal  *i«iw  Bhe  dist  far  food  and 
color  additives,  cam  begin  when  s  ms|or 
heaMi  er  eneifonmeatal  eSaclB  last  is 
begun.  21  CFR«.22(bKl)  daAssa  a 
"major  health  or  environiseBlal  afiscls 
test".  Rather  than  i^est  dds  deMtiaR 
in  a  separata  sactioa  coBospoadiag  to 
an  aniaisl  drag  product's  ragukdoiy 
review  peiiwk  FDA  prapoaas  to  tnasfet 

I  eft22(e)  whkh  weidd  ba  anScabIs  to 
animal  ibog  prodocts  sa  wdA  as  food 
and  oofar  additives. 

FD  A  also  prc^oses  in  I  Q0l22  to 
redeeignale  existing  paragraph  (d)  as 
new  paragraph  {f)  to  accommodate  the 
proposed  amendments  discussed  above. 
FDA  further  proposes  to  add  a  sentence 
to  the  end  of  new  paragraph  (Q  to  clarify 
the  meaning  of  the  term  "kegolatory 
review  period"  fbr  animal  drugs. 

The  agency  has  considered  the 
economic  impact  of  tfds  role  and  the 
relationship  of  its  requirements  to  Public 
Law  100-070'.  The  patent  term 
restoration  pmviaions  in  PbbHc  Law 
100-670  wiH  result  in  economic 
consequences  for  afivcted  patent 
holders  and  nieir  competitors. 

ine agency  condudeSi  howreveri  that 
this  mie  is  not  a  "major  nne"  as  defined 
by  Executive  Order  12291  and  does  not 
require  a  regulatory  impact  analysis. 
SunHarfy,  the  agency  certfnes  that  tins 
rule  wnl  not  have  a  significant  economic 
impact  on  a  substantial  number  of  sraaD 
entities,  and  therefore  does  not  reqidre  a 
regulatory  flexibffity  analysis  nnder  the 
Regslstory  PlexibHity  Act  of  1*80  (5 
IJS.C.  001-eil,  Pkd>.  L  gB-964). 

IV.  Eavicenmental  Impact 

The  agenqr  has  detetauned  that  under 
21  CFR  25.24(a)(8),  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  si^uficant  impact 
on  the  human  environsaaaL  Therefbte, 
neither  an  enviroiunental  asaesament 
nor  an  enviiOBBiental  impact  statement 
is  requited. 


V.  Paperwork  Redutliou  Act  of  1 

This  proposed  rule  does  not  add  any 
information  collection  requirements  to 
21  CFR  part  00  attheo^  pmsuewt  to 
law.  it  does  expand  the  scope  of  eligible 
products. 

VI.  Request  for  Comments 

Interested  persons  may.  on  or  befare 
April  l!k  1991.  anbasM  to  die  Dockets 
ManagasMnt  Branch  (address  atiove). 
written  comments  on  this 


recommendation.  Two  capias  of  any 
comments  era  to  be  sobsiitted.  exccpl 
that  tadieidnBls  may  anbnit  one  copy. 
Comraenta  are  to  be  idsnilfied  with  dw 
name  of  the  dsvlcs  and  dto  doehel 
number  faand  to  btnckets  is  the  beading 
of  this  docmsenL  Bsceived  conns ento 
rasjr  be  ssen  to  the  office  sbowe  between 
9  ajn.  and  4  pjiL,  hCooday  Ihoogh 
Fridny. 

List  of  8ttb|scto  hi  B  CFR  Psit  M 

Ac&nmfstrative  practfce  and 
procedure.  Drug,  Food  additives. 
Inventions  and  patents,  Mecfical 
devices.  Reporting  and  reoonflceeping 
requirements. 

"Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  the  PiibRc 
Health  Service  Act,  the  Drug  Mce 
Competition  and  Pstent  Term 
Restoration  Ac(  and  the  Generic 
Animal  Drug  and  Phtent  Tenn 
Restoration  Act  it  is  proposed  that  21 
CFR  part  60  be  amended  as  follows: 

PART  e»-MTENTTEfMI 
RESTOftATION 

1.  The  authority  citation  for  21  CFR 
part  60  is  revised  to  leed  as  IbHows: 

Authority:  Sees.  409.  505,  507.  ns,  SaSl  TBI. 
TOSaf  the  Feriuat  Food  Ikug,  mid  CoasieUc 
Act  (21  U&C  348. 355, 857.  aeOe.  360).  371. 
376);  aec.  351  of  the  PUbGcHsalth  Service  Act 
(42  U.S.C  282J;  38  U.S.C  136. 

2.  Section  6011  is  anieuded  to  the 
introductory  text  ol  paragrqih  (a)  by   - 
revising  the  second  senlcnee  to  read  as 

follows: 


Ssat 

[a]  *  *  *  Patent  term  restoration  is 
avaiTable  for  certain  patents  related  to 
drug  products  (as  defined  in  ^  VSJC 
156(Q(2)).  and  to  medical  devices,  food 
additives,  oi  colox  additives  subject  to 
regulation  under  the  Federal  Food.  Drug, 
and  Cosmetic  Act  or  the  Public  Health 
Service  Act*  *  * 


3.  Section  90.3  is  amended  by  revrsintg 
the  Hrst  sentence  in  paragraph  (b)(2),  the 
Hrst  sentence  in  paragraph  (b)f5),  and 
paragraj^  fb)(ll)  (ir)  and  (iii),  by 
adding  new  paragraph  (b)fll)  Pv).  by 
revising  paragraphs  (bKl2f  fit)  and  Citil 
by  adding  new  paragraph  (b)(12](iv),  hy 
revising  paragraph  (bXl4).  and  by 
adding  new  paragraph  (b)(16),  to  read  as 
follows; 


seas 


tb) 
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(2)  Active  ingredient  means  any 
component  diat  is  intended  to  furnish 
pharmacological  activity  or  other  direct 
effect  in  the  diagnosis,  cure,  mitigation, 
treatment,  or  prevention  of  disease,  or  to 
affect  the  structure  or  any  function  of 
the  body  of  man  or  of  animals.  *  *  * 

(5)  Clinical  investigation  or  study 
means  any  experiment  that  involves  a 
test  article  and  one  or  more  subjects  and 
that  is  either  subject  to  requirements  for 
prior  submission  to  the  Food  and  Drug 
Administration  under  section  505(i), 
S07(d),  512(j),  or  S20(g)  of  die  Federal 
Food,  Drug,  and  Cosmetic  Act,  or  is  not 
subject  to  the  requirements  for  prior 
submission  to  FDA  under  those  sections 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  but  the  results  of  which  are 
intended  to  be  submitted  later  to,  or 
held  for  inspection  by,  FDA  as  part  of  an 
application  for  a  research  or  maiketing 
permit.  *  *  • 

(11)  •  *  * 

(ii)  Section  515  of  the  Act  (medical 
devices); 

(iii)  Section  409  or  706  of  die  Act  (food 
and  color  additives);  or 

(iv)  Section  512  of  the  Act  (animal 
drug  products). 

(12)*  •  • 

(ii)  Medical  devices  submitted  under 
section  515  of  the  Act; 

(iii)  Food  and  color  additives 
submitted  under  section  409  or  706  of  the 
Act  or 

(iv)  Animal  drug  products  submitted 
under  section  512  of  the  Act. 
*        •        *        *        * 

(14)  Product  means  a  human  drug 
product  animal  drug  product,  medical 
device,  food  additive,  or  color  additive, 
as  those  terms  are  defined  in  this 
section. 

(16)  Animal  drug  product  means  the 
active  ingredient  of  a  new  animal  drug 
(as  that  term  is  used  in  the  Act)  that  is 
not  primarily  manufactured  using 
recofnbinant  deoxyribonucleic  acid 
(DNA),  recombinant  ribonucleic  acid 
(RNA),  hybidoma  technology,  or  other 
processes  involving  site-specific  genetic 
manipulation  techniques,  including  any 
salt  or  ester  of  the  active  ingredient,  as  a 
single  entity  or  in  combination  with 
another  active  ingredient. 

3.  Section  60.10  is  revised  to  read  as 
follows: 

§60.10    FDA  saaiatanoe  en  eligMHty. 

(a)  Upon  written  request  from  PTO, 
FDA  will  assist  PTO  in  determining 
whether  a  patent  related  to  a  product  is 


eligible  for  patent  term  restoration  as 
follows: 

(1)  Verifying  whether  the  product  was 
subject  to  a  regulatory  review  period 
before  its  commercial  marketing  or  use; 

(2)  For  human  drug  products,  food 
additives,  color  additives,  and  medical 
devices,  determining  whether  the 
permission  for  commercial  marketing  or 
use  of  the  product  after  the  regulatory 
review  period  is  the  first  permitted 
commercial  mariceting  or  use  of  the 
product  either 

(i)  Under  the  provision  of  law  under 
which  the  regulatory  review  period 
occurred;  or 

(ii)  Under  the  process  claimed  in  the 
patent  when  the  patent  claims  a  method 
of  manufacturing  the  product  that 
primarily  uses  recombinant 
deoxyribonucleic  acid  (DNA)  technology 
in  the  manufacture  of  the  product 

(3)  For  animal  drug  products, 
determining  whether  the  permission  for 
commercial  marketing  or  use  of  the 
product  after  the  regulatory  review 
period: 

(i)  Is  the  first  permitted  commercial 
marketing  or  use  of  the  product  or 

(ii)  Is  the  first  permitted  commercial 
marketing  or  use  of  the  product  for 
administration  to  a  food-producing 
animal,  whichever  is  applicable,  under 
the  provision  of  law  under  which  the 
regulatory  review  period  occurred; 

(4).  Informing  PTO  whether  the  patent 
term  restoration  application  was 
submitted  within  60  days  after  the 
product  was  approved  for  marketing  or 
use,  or,  if  the  product  is  an  animal  drug 
approved  for  use  in  a  food-producing 
animal,  verifying  whether  the 
application  was  filed  within  60  days  of 
the  first  approval  for  marketing  or  use  in 
a  food-producing  animal;  and 

(5)  Providing  PTO  with  any  other 
information  relevant  to  PTO's 
determination  of  whether  a  patent 
related  to  a  product  is  eligible  for  patent 
term  restoration. 

(b)  FDA  will  notify  PTO  of  its  findings 
in  writing,  send  a  copy  of  this 
notification  to  the  applicant  and  file  a 
copy  of  the  notification  in  the  docket 
established  for  the  application  in  FDA's 
Dockets  Management  Branch  (HFA- 
305],  Rm.  4-62,  5600  Fishers  Lane, 
Rockville,  MD  20657. 

4.  Section  60.22  is  amended  by 
revising  paragraph  (b)(1),  by 
redesignating  existing  paragraph  (d)  as 
paragraph  (f),  by  adding  new  paragraphs 
(d)  and  (e),  and  by  removing  the  period 
at  the  end  of  newly  redesignated 
paragraph  (f)  and  adding  the  following 
text  to  read  as  follows: 


{60.22 


(b)*  *  • 

(1)  The  testing  phase  begins  cm  the 
date  a  major  health  or  environmental 
effects  test  is  begim  and  ends  on  the 
date  a  petition  reljring  on  the  test  and 
requesting  the  issuance  of  a  regulation 
for  use  of  the  additive  under  section  409 
or  706  of  the  Act  is  initially  submitted  to 
FDA. 
*        *        *        •        • 

(d)  For  animal  drugs: 

(1)  The  testing  phase  begins  on  the 
date  a  major  health  or  environmental 
effects  test  is  begun  or  the  date  on 
which  the  agency  acknowledges  the 
filing  of  a  notice  of  claimed 
investigational  exemption  for  a  new 
animal  drug,  whichever  is  earlier,  and 
ends  on  die  date  a  marketing 
application  under  section  512  of  the  Act 
is  initially  submitted  to  FDA. 

(2)  The  approval  phase  begins  on  the 
date  a  marketing  application  under 
section  512  of  the  Act  is  initially 
submitted  to  FDA  and  ends  on  the  date 
the  application  is  approved. 

(3)  For  purposes  of  this  section,  a 
"major  health  or  environmental  effects 
test"  may  be  any  test  which: 

(1)  Is  reasonably  related  to  the 
evaluation  of  the  product's  health  or 
environmental  effects,  or  both; 

(2)  Produces  data  necessary  for 
marketing  approval;  and 

(3)  Is  conducted  over  a  period  of  no 
less  than  6  months  duration,  excluding 
time  required  to  analyze  or  evaluated 
test  results. 

(f)  *  *  *,  or,  in  the  case  of  a  new 
animal  drug  in  a  Category  D  Type  A 
medicated  article,  on  the  date  of 
publication  in  the  Federal  Register  of  the 
notice  of  approval  pursuant  to  section 
512(i)  of  the  Act.  For  purposes  of  this 
section,  the  regulatory  review  period  for 
an  animal  drug  shall  mean  either  the 
regulatory  review  period  relating  to  the 
drug's  approval  for  use  in  nonfood- 
producing  animals  or  the  regulatory 
review  period  relating  to  the  drug's 
approval  for  use  in  food-producing 
animals,  i^chever  is  appUcable. 

Dated:  November  26. 1990. 
James  S.  Benson. 

Acting  CommiBsioner  of  Food  and  Drugs. 
Louii  W.  SulUvao. 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  91-3429  Filed  2-12-91;  845  am] 
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;  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


:  EPA  is  proposing  to  revoke 
the  tolerance  for  residues  of  the 
pesticide  dichlorvos  (2,2-dichlorovinyl 
dimethyl  phosphate],  also  known  as 
DDVP,  in  or  on  figs  and  the  food 
additive  regulation  for  dried  figs.  EPA  is 
initiating  this  action  because  there  are 
no  remaining  domestic  registrations  for 
the  use  of  DDVP  on  figs. 
DATlt:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
300228),  must  be  received  on  or  before 
April  1. 1991. 

•POimm:  By  mail,  submit  comments 
to:  Public  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (H750eC),  Office  of  Pesticide 
Programs,  401  M  St.,  SW..  Washington, 
DC  20460.  In  person.  deUver  comments 
to:  Rm.  246,  Qystal  Mall  #2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any  or 
all  of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  fix>m  S  ajn  until  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

TON  nmTHifi  mromumoH  contact: 
Sepehr  Haddad,  Special  Review  and 
Reregistration  Division  (H7506C), 
Environmental  Protection  Agency.  401  M 
St,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number  Special 
Review  Branch,  Rm.  2N5.  Westfield 
Building,  3rd  Floor,  2805  Jefferson  Davis 
Hwy.,  Arlington,  VA.  (703)-30ft-8027. 
9H09tomMrun  intowmation:  EPA  is 
proposing  to  revoke  the  tolerance  in  or 
on  figs,  and  the  food  additive  regulation 
for  dried  figs,  under  sections  408  and  409 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  for  the  pesticide 


dichlorvos  (2,2-dichlorovinyl  dimethyl 
phosphate),  also  known  as  DDVP.  This 
revocation  is  being  proposed  because 
DDVP  is  no  longer  registered  for  use  on 
figs,  and  a  tolerance  is  generally  not 
necessary  for  a  pesticide  chemical 
which  is  not  registered  for  the  particular 
food  use.  Tolerances  for  residues  of 
DDVP,  expressed  in  parts  per  million 
(ppm)  in  or  on  raw  agricultural 
commodities,  are  codified  in  40  CFR 
180.235. -A  tolerance  of  0.1  ppm  is  set  for 
residues  of  DDVP  in  or  on  figs.  A  food 
additive  tolerance  of  0.5  ppm  for 
residues  of  DDVP  in  or  on  dried  figs  is 
codified  in  40  CFR  185.1900. 

Dichlorvos  (DDVP)  is  an  bisecticide 
registered  for  use  on  a  number  of  sites 
including  a  variety  of  food  crops,  in 
stored  foods  and  processed  foods,  in 
cbmmerdal,  institutional,  and  industrial 
buildings,  as  well  as  domestic  use  in 
homes.  EPA  initiated  a  Special  Review 
(previously  referred  to  as  a  Rebuttable 
Presumption  Against  Registration)  for 
pesticide  products  containing  dichlorvos 
which  was  published  in  the  Federal 
Register  on  February  24, 1988  (53  FR 
5542).  Dichlorvos  has  been  classified  as 
a  possible  human  carcinogen  based  on 
effects  observed  in  mice  and  rats.  EPA 
initiated  the  Special  Review  after  it  had 
determined  that  exposure  to  dichlorvos 
from  the  registered  uses  may  pose  a 
carcinogenic  risk  and  result  in 
inadequate  margins  of  exposure  for 
cholinesterase  inhibition  and  liver 
effects  for  exposed  individuals.  During 
the  on-going  Special  Review,  EPA  is 
examining  the  risks  and  benefits  of 
using  dichlorvos  and  will  determine 
whether  such  uses  should  be  cancelled 
or  otherwise  regulated. 

The  use  of  dichlorvos  on  figs  was 
cancelled  in  October  1989  (54  FR  42936). 
EPA  believes  sufficient  time  has  passed 
since  the  last  use  of  dichlorvos  on  figs  to 
permit  revocation  of  the  tolerances  at 
this  time  without  risking  potential 
seizure  of  properly  treated  commodities 
in  channels  of  trade.  EPA  believes  there 
would  be  insignificant  or  no  adverse 
economic  impact  related  to  the 
revocation  of  the  tolerance  for  figs  or  the 
revocation  of  the  food  additive 
regxilation  in  dried  figs.  For  these 
reasons,  EPA  is  proposing  to  revoke  this 
tolerance  and  food  additive  regulation. 

Any  person  who  has  registered  or 
submitted  an  application  for  the 
registration  of  a  pesticide  under  FIFRA, 
as  amended,  which  contains  dichlorvos 
for  use  on  figs  may  request  within  30 
days  after  publication  in  the  Federal 
Register  that  this  proposed  rule  be 
referred  to  an  advisory  committee  in 
accordance  with  section  408(e)  of 
FFDCA. 


Interested  [>ersons  are  invited  to 
submit  written  comments,  information, 
or  data  in  response  to  this  proposed 
rule.  Comments  must  be  submitted  by 
April  1, 1991.  Comments  must  bear  a 
notation  indicating  the  document  control 
number  (OPP-  300226).  Three  copies  of 
the  comments  should  be  submitted  to 
the  address  listed  above  under 
"Addresses."  All  written  comments  filed 
pursuant  to  this  document  will  be 
available  for  pubUc  inspection  in  Rm. 
246,  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

In  order  to  satisfy  requirements  for 
analysis  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act, 
EPA  has  analyzed  the  costs  and  benefits 
of  this  proposal.  This  analysis  is 
available  for  public  inspection  in  Rm. 
246  at  the  address  given  above. 

Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  determine  whether  a  proposed 
regulatory  action  is  "major"  and 
therefore  subject  to  the  requirements  of 
a  Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  proposed  rule  is  not 
a  major  regulatory  action,  i.e.,  it  will  not 
cause  a  major  increase  in  prices  and 
will  not  have  a  significant  adverse  effect 
on  competition  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign  - 
enterprises. 

This  proposed  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  as  required  by  E.0. 12291. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L  96-354,  94  Stat.  1164,  5 
U.S.C.  601  etseq.),  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations. 

Because  there  is  no  existing 
registration  for  the  use  of  dichlorvos  on 
figs,  and  because  it  is  estimated  that  all 
existing  stocks  have  been  exhausted, 
EPA  anticipates  little  or  no  economic 
impact  would  occur  at  any  level  of 
business  enterprise  if  these  tolerances 
are  revoked. 

Accordingly,  I  certify  that  this 
proposed  rule  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regiilatory  Flexibility  Act. 

Paperwork  Reduction  Act 

This  proposed  regulatory  action  does 
not  contain  any  information  collection 
requirements  subject  to  review  by  the 
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Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980. 44 
U.S.C.  3501  et  seq.  (section  406(m)  of  the 
FFDCA  (21  U.S.C.  346a(m)). 

List  of  Subjects  In  40  CFR  Parts  180 
and  185 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Food  additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  February  2. 1991. 

Linda  I-Fisher, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
parts  180  and  185  be  amended  as 
follows: 

PART  180-[AMENOED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.235   [Amended] 

b.  In  5  180.235  2.2-Dichlorvinyl 
dimethyl  phosphate,  by  amending 
paragraph  (a)  by  removing  from  the 
table  therein  the  entry  for  figs. 

PART  18S-{AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  Section  185.1900  is  revised  to  read 
as  follows: 

S  185.1900    2>0lelilorvlnyl  dtmetttyl 
phosphate. 

The  food  additive  2,2-dichlorovinyl 
dimethyl  phosphate  may  be  present  as  a 
residue,  from  application  as  an 
insecticide  on  packaged  or  bagged 
nonperishable  processed  food  (see:  21 
CFR  170.3  U))  in  an  amount  in  such  food 
not  in  excess  of  0.5  part  per  million 
{ppm).  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  the  label  and  labeling 
registered  by  the  U.S.  Environmental 
Protection  Agency,  and  the  usage 
employed  shall  conform  with  such  label 
or  labeling. 

(FR  Doc.  91-3228  Filed  2-\2r9\,  8:45  am] 
SILUNO  OOOC  ISM  11  r 


NATIONAL  SCIENCE  FOUNDATION 
45  CFR  Part  689 

Misconduct  in  Science  and 
Engineering 

agency:  National  Science  Foundation. 
action:  Proposed  rule. 

summanv:  The  National  Science 
Foundation  proposes  to  amend  45  CFR 
part  689  regarding  misconduct  in  science 
and  engineering.  The  amendments 
clarify  the  scope  of  the  misconduct 
regulations  and  the  procedures  followed 
by  the  Office  of  Inspector  General  in 
misconduct  cases;  they  also  conform  the 
regulations  to  the  authority  of  the  Office 
of  Inspector  General  over  the  duties  of 
the  former  Division  of  Audit  and 
Oversight  in  NSFs  Office  of  Budget, 
Audit,  and  Control. 

DATES:  Comments  must  be  received  on 
or  before  March  15, 1991. 
addresses:  Interested  persons  may 
submit  written  comments  to  Linda  G. 
Sundro,  Inspector  General,  Office  of 
Inspector  cieneral,  NSF,  Washington, 
DC  20550  (202-357-0457). 
FOR  FURTHER  INFORMATION  CONTACT: 
Monte  Fisher,  Ph.D.  (Assistant  Counsel 
to  the  Inspector  General),  202-357-0457. 
SUPPLEMENTARY  INFORMATION: 
Amendment  of  45  CFR  part  689  is 
necessary  to  make  technical  changes 
and  clarify  certain  procedures  regarding 
the  handling  of  allegations  of 
misconduct  in  science  or  engineering  by 
the  National  Science  Foundation.  This 
amendment  has  been  coordinated  with 
the  Office  of  Science  and  Technology 
Policy  of  the  Office  of  the  President  the 
Office  of  Scientific  Integrity  of  the 
Public  Health  Service,  HHS,  and  the 
Office  of  Scientific  Integrity  Review  of 
the  Pubhc  Health  Service. 

References  to  the  Predecessor  of  the 
Office  of  Inspector  General 

The  Office  of  Inspector  General  (OIG) 
of  the  National  Science  Foundation 
(NSF)  was  established  on  February  10, 
1989,  pursuant  to  the  1988  Inspector 
General  Act  Amendments,  Public  Law 
100-504.  Before  then,  NSFs  Division  of 
Audit  and  Oversight  (DAO)  in  the  Office 
of  Budget  and  Control  was  responsible 
for  audit  and  oversight  of  the  financial, 
administrative,  and  programmatic 
aspects  of  NSFs  activities.  DAO 
responsibilities  which  were  transferred 
to  OIG  included  overseeing  and 
coordinating  NSF  activities  related  to 
misconduct,  conducting  NSF  inquiries 
and  investigations  into  suspected  or 
alleged  misconduct,  and,  except  where 
otherwise  provided,  speaking  and  acting 


for  NSF  with  affected  individuals  and 
institutions,  under  45  CFR  part  669. 

Under  the  proposed  amendment,  all 
references  to  the  Division  of  Audit  and 
Oversight  or  DAO  in  part  689  are 
replaced  with  Office  of  Inspector 
General  or  OIG. 

Recognition  of  OIG's  Legal  Capability 

The  current  regulations  in  part  689 
require  the  former  Division  of  Audit  and 
Oversight  PAO)  to  seek  the  aid  of 
NSFs  Office  of  the  General  Counsel  on 
occasions  requiring  legal  advice, 
because  DAO  possessed  no  internal 
legal  capability.  Now  that  part  689  is 
under  the  aegis  of  OIG,  which  has  its 
own  Office  of  Counsel,  seeking  the 
advice  of  NSFs  counsel  is  neither 
necessary  nor  appropriate.  Under  the 
proposed  amendment  the  references  to 
OGC  are  deleted. 

Clarification  of  the  Definition  of 
Misconduct 

The  National  Science  Foundation  was 
estabhshed  to  promote  and  advance 
scientific  progress,  which  it  does 
-  primarily  by  sponsoring  scientific  and 
engineering  research  and  education. 
Under  the  proposed  amendment  part 
689  is  revised  to  clarify  that  it  applies  to 
misconduct  not  just  in  research,  but  in 
any  activity  funded  by  NSF. 

The  second  and  third  clauses  of  the 
definition  of  misconduct  in  paragraph 
689.1(a)  are  unnecessary,  because  they 
either  are  subject  to  other  enforcement 
procedures  and  penalties,  or  are  covered 
by  the  "other  serious  deviation  from 
accepted  practices"  language  in  the  first 
clause  of  the  definition  of  misconduct 
and  they  are  deleted  under  the  proposed 
amendment  As  a  consequence, 
paragraph  689.1(b)  is  revised  under  the 
proposed  amendment  to  conform  with 
the  revised  definition  of  misconduct  in 
S  689.1(a). 

NSF  has  always  interpreted  "serious 
deviation  from  accepted  practices"  as 
including  retaliation  against  an 
individual  who  in  good  faith  reports 
misconduct  In  order  to  emphasize  NSFs 
intention  to  encourage  and  protect  good 
faith  whistleblowers,  under  the 
proposed  amendment  retaliation  against 
good  faith  whistleblowers  is  expUcitly 
included  in  the  definition  of  misconduct 

Inquiries  and  Investigations 

Under  the  proposed  amendment  the 
definition  of  "inquiry"  in  paragraph 
689.1(c)  is  revised  to  emphasize  the 
extremely  preliminary  nature  of  that 
undertaking.  Under  the  proposed 
amendment  an  investigation  must  be 
undertaken  if  the  inquiry  determines  the 


feWl Wadttal 'Relator  /  Vol.  56.'r^o.  30'/  Wednesc^ay.  "February  13,  liaoi  /  Proposeci  Rules 


allegation  or  apparent  instance  of 
misconduct  has  substance. 

The  deflnition  of  "investigation"  in 
paragraph  689.1(c)  is  revised  under  the 
proposed  amendment  by  deleting  "NSF' 
from  the  phrase  "appropriate  NSF 
action".  This  clarifies  that  any 
appropriate  action  may  be  considered 
after  misconduct  has  been  confirmed. 

Rcfaranc*  to  Debarment  and  Suspension 
ReguUtioiM 

Paragraph  689.1(e)  provides  that 
"Debarment,  suspension,  or  termination 
of  an  award  for  misconduct  will  be 
imposed  only  after  further  procedures 
described  in  applicable  debarment  and 
suspension  regulations",  which  are 
found  at  45  CFR  part  620.  The 
misconduct  reg\ilations  in  part  689  were 
promulgated  on  July  1, 1987  (52  FR 
24468),  before  the  debarment  and 
suspension  regulations  in  part  620  were 
finalized  on  May  28, 1988  (53  FR  19160  at 
19200-201).  Ambiguity  that  existed  when 
the  misconduct  regulations  were 
promulgated  is  not  absent,  necessitating 
several  technical  amendments. 
Amendments  are  also  required  to  clarify 
the  sequence  of  procedures  to  be 
followed  when  a  misconduct  matter 
under  part  689  requires  reference  to  the 
regulations  governing  debarment  or 
suspension  under  part  620. 

Technical  revisions:  Under  the 
proposed  amendment,  paragraphs 
68e.l(e)  and  688.2(a)(3](i]  are  revised  to 
reflect  the  fact  that  termination  of  an 
award  is  not  specifically  addressed  by 
the  debarment  and  suspension,  or  any 
other,  regulations.  Paragraph  689.1(e)  is 
further  revised  under  the  proposed 
amendment  to  reflect  the  fact  that 
misconduct  proceedings  under  part  689 
merely  borrow  the  procedures,  but  not 
the  substance,  of  the  debarment  and 
suspension  regulations  in  part  620. 

ProceduraJ  clarifications:  Under  the 
proposed  amendment,  the  applicable 
procedures  of  part  620  are  explicitly 
referred  to  in  the  misconduct 
regulations.  Misconduct  cases  under 
part  689  in  which  suspension  is  required 
are  referred  to  the  suspension 
procedures  of  part  620,  cases  in  which 
debarment  is  a  Ukely  disposition  are 
referred  to  the  debarment  procedures  in 
part  620,  and  all  other  cases  advance 
wholly  via  the  procedures  in  part  689. 

Under  the  proposed  amendiment, 
9  689.7,  which  deals  with  interim 
administrative  actions,  contains  a 
reference  to  the  suspension  procedures 
in  part  620  appropriate  cases.  The 
suspension  procedures  in  part  620  are 
followed  and  the  suspendiig  official  will 
be  either  the  Deputy  Director  or  the 
Deputy's  designee. 


Under  the  proposed  amendment, 
paragraph  689.8(c],  which  describes 
procedures  to  be  followed  when  an 
investigation  has  confirmed  misconduct, 
contains  a  reference  to  the  debarment 
procedures  in  part  620  for  appropriate 
cases.  The  debarment  procedures  in  part 
620  are  followed  and  (1)  The  debarring 
official  is  the  Deputy  Director  or  the 
Deputy's  designee,  (2)  the  investigation 
report  will  generally  be  provided  to  the 
subject,  and  (3)  if  debarred,  the  subject 
will  be  instructed  how  to  pursue  and 
appeal  to  the  Director. 

Appeals:  Under  the  proposed 
amendment,  §  9  689.8  and  689.9  are 
revised  to  clarify  that  all  cases  are 
entitled  to  an  appeal  to  the  Director. 

Determinations 

I  have  determined,  under  the  criteria 
set  forth  in  Executive  Order  12291,  that 
this  rule  is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis.  I  also  certify, 
pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612,  that  this  rule  will  not  have  a 
significant  economic  impact  on  any 
substantial  number  of  small  entities. 

List  of  Subjects  in  45  CFR  Part  689 

Misconduct  Debarment  and 
suspension,  Fraud. 

For  the  reasons  set  out  in  the 
preamble,  title  45,  chapter  VI  of  the 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below.  Text  that  is 
added  under  the  proposed  amendment  is 
shown  enclosed  in  arrows  (i.e.  "►text  to 
be  added '<"),  and  text  to  be  removed 
under  the  proposed  amendment  is 
shown  enclosed  in  brackets  (i.e.  "[text 
to  be  removed  J"). 

1.  The  title  of  part  689  is  revised  to 
read  as  follows: 

PART  68»-MISCONDUCT  IN  SCIENCE 
AND  ENGINEERING  [RESEARCH! 

2.  The  authority  for  part  689  would 
continue  to  read  as  follows: 

AutiMrity:  Sec.  11  (a).  National  Science 
Foundation  Act  of  1950,  as  amended  (42 
U.S.C  1870(a)) 

3.  Section  689.1  is  amended  by 
revising  paragraphs  (a)  through  (c),  (e), 
and  (f)  to  read  as  follows: 

9689.1    OwMralpoliclMand 
rtiponslbNItiML 

(a)  Misconduct  means: 

(1)  Fabrication,  falsification, 
plagiarism,  or  other  serious  deviation 
from  accepted  practices^,-^  in 
proposing,  canying  out.  or  reporting 
results  from^,  activities  funded  by 
NSF-^  [research! ;  ►or-^ 

(2)  ►Retaliation  of  any  kind  against  a 
person  who  reported  or  provided 


information  about  suspected  or  alleged 
misconduct  and  who  has  not  acted  in 
bad  faith-4  [material  failure  to  comply 
with  Federal  requirements  for  protection 
of  researchers,  human  subjects,  or  the 
public  or  for  ensuring  the  welfare  o' 
laboratory  animals;  or 

(3)  Failure  to  meet  other  material  legal 
requirements  governing  research]. 

(b)  The  NSF  will  take  appropriate 
action  against  individuals  or  institutions 
upon  a  determination  that  misconduct 
has  occurred  ►in  proposing,  carrying 
out,  or  reporting  results  from,  activities 
funded  by  NSF^  [under  an  NSF 
award  J.  It  may  also  take  interim  action 
during  an  investigation.  Possible  actions 
are  described  in  9  689.2. 

(c)  NSF  will  find  misconduct  only 
after  careful  inquiry  and  investigation 
by  an  awarded  institution,  by  another 
Federal  agency,  or  by  NSF.  An  "inquiry" 
consists  of  ►preliminary -4  information- 
gathering  and  preliminary  fact-finding  to 
determine  whether  an  allegation  or 
apparent  instance  of  misconduct  ►has 
substance -4  [warrants  an 
investigation].  ►An  investigation  must 
be  undertaken  if  the  inquiry  determines 
the  allegation  or  apparet    instance  of 
misconduct  has  substance.'^  An 
"investigation"  is  a  formal  examination 
and  evaluation  of  relevant  facts  to 
determine  whether  misconduct  has 
taken  place  or,  if  misconduct  has 
already  been  confirmed,  to  assess  its 
extent  and  consequences  or  determine 
appropriate  [NSF]  action. 
***** 

(e)  Debarment[,]  ►or'< 
suspension  [,  or  termination  of  an 
award]  for  misconduct  will  be  imposed 
only  after  further  procedures  described 
in  applicable  debarment  and  suspension 
regulations^,  as  described  99  in  689.8 
and  689.7,  respectively.  Severe 
misconduct,  as  established  under  these 
regulations,  is  an  independent  cause  for 
debarment  or  suspension  under  the 
procedures  established  by  the 
debarment  and  suspension  regulation '<. 
[Nothing  in  these  regulations  shall 
preclude  integrated  and  concurrent 
procedures  under  these  regulations  and 
the  debarment  and  suspension 
regulations.] 

(f)  The  ►Office  of  Inspector  General 
[01G)M  [Division  of  Audit  and 
Oversight  (DAO)  in  the  Office  of  Budget. 
Audit,  and  Control,]  oversees  and 
coordinates  NSF  activities  related  to 
misconduct,  conducts  any  NSF  injuries 
and  investigations  into  suspected  or 
alleged  misconduct  conducts  any  NSF 
inquiries  and  investigations  into 
suspected  or  alleged  misconduct  and 
except  where  otherwise  provided, 
speaks  and  acts  for  NSF  with  affected 
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individuals  and  institutions.  [The  Office 
of  the  General  Counsel  (OGC)  advises 
DAO  and  represents  NSF  on  any  current 
or  potential  criminal  prosecution, 
current  or  potential  litigation,  or 
significant  legal  questions  that  arise.] 

4.  Section  689.2  is  amended  by 
revising  paragraph  (a](3](i)  to  read  as 
follows: 

9689.2    Actions. 

(a)*  •  • 

(3)  Group  III  Actions,  (i)  Immediately 
suspend  or  terminate  an  active  award 
[under  appropriate  NSF  regulations.] 
***** 

5.  Section  689.4  is  amended  by 
revising  paragraphs  (a),  (c),  (d) 
introductory  test  (e)  and  (f)  to  read  as 
follows: 

9689.4  initial  NSF  handling  of  misconduct 
mattsrs. 

(a)  NSF  staff  who  learn  of  alleged 

misconduct  will  promptly  and  discreetly 

inform  ►OIG-4  [DAO]  or  refer 

informants  to  ►OIG-4  [DAO]. 
*        •        •        •        • 

(c)  If  alleged  misconduct  may  involve 
a  crime,  ►OIG-^  [DAO  will  promptly 
consult  with  OGC,  which]  will 
determine  whether  any  criminal 
investigation  is  already  pending  or 
projected.  If  not  ►OIG-4  [OGC  and 
DAO]  will  determined  whether  the 
matter  should  be  referred  to  the 
Department  of  Justice. 

(d)  Otherwise  ►OIG-^  [DAO]  may: 

***** 

(e)  if  ►OIG-^  [DAO]  proceeds  with 
its  own  inquiry  it  will  normally  complete 
the  inquiry  no  more  than  60  days  after 
initiating  it 

(f)  On  the  basis  of  what  it  learns  from 
an  inquiry  and  in  consultation  as 
appropriate  with  other  NSF  offices, 
►OIG<^  [DAO]  will  decide  whether  a 
formal  NSF  investigation  is  warranted. 

6.  Section  689.5  is  amended  by 
revising  paragraphs  (a)  through  (c)  and 
(f)  to  read  as  follows: 

9689.5  investigations. 

(a)  When  an  awardee  institution  or 
another  Federal  agency  has  promptly 
initiated  its  own  investigation.  ►OIG-4 
[DAO]  may  defer  any  NSF  inquiry  or 
investigation  until  it  receives  the  results 
of  that  external  investigation.  If  it  does 
not  receive  the  results  within  180  days. 
►OIG<<  [DAO]  will  ordinarily 
proceed  with  its  own  investigation. 

(b)  if  ►OIG-^  [DAO]  decides  to 
mitiate  an  NSF  investigation,  it  must 
give  prompt  written  notice  to  the 
individual  or  institutions  to  be 
investigated,  unless  notice  would 
prejudice  the  investigation  or  unless  a 
criminal  investigation  is  underway  or 


under  active  consideration.  If  notice  is 
delayed,  it  must  be  given  as  soon  as  it 
will  no  longer  prejudice  the 
investigation  or  contravene 
requirements  of  law  or  Federal  law- 
enforcement  policies. 

(c)  If  a  criminal  investigation  by  the 
Department  of  Justice,  the  Federal 
Bureau  of  Investigation,  or  another 
Federal  agency  is  underway  or  under 
active  consideration  by  these  agencies 
or  die  NSF,  ►OIG  will  determine<4 
[OGC  will  advise  DAO]  what 
information,  if  any,  may  be  disclosed  to 
the  subject  of  the  investigation  or  to 
other  NSF  employees. 
***** 

(f)  ►OIG-4  [DAO]  will  make  every 
reasonable  effort  to  complete  an  NSF 
investigation  and  to  report  within  120 
days  after  initiating  it  If  ►OIG-4 
[DAO]  cannot  report  within  120  days, 
it  should  submit  to  the  Deputy  Director 
within  90  days  an  interim  report  and  an 
estimated  schedule  for  completion  of  the 
final  report. 

7.  Section  689.6  is  revised  to  read  as 
follows: 

9  689.6    Pending  proposals  and  awards. 

(a)  Upon  learning  of  alleged 
misconduct  ►OIG-4  [DAO]  will 
identify  potentially  implicated  awards  or 
proposals  and,  when  appropriate,  will 
ensure  that  program  and  DGC  officials 
handling  them  are  informed  (subject  to 

9  689.5(c)). 

(b)  Neither  a  suspicion  or  allegation  of 
misconduct  nor  a  pending  inquiry  or 
investigation  will  normally  delay  review 
of  proposals.  To  avoid  influencing 
reviews,  reviewers  or  panelists  will  not 
be  informed  of  allegations  or  of  ongoing 
inquiries  or  investigations.  However,  if 
allegations,  inquiries,  or  investigations 
have  been  rumored  or  publicized,  the 
responsible  Assistant  Director  may,  in 
consultation  with  ►OIG-4  [DAO], 
either  defer  a  review  or  inform  reviewers 
of  the  status  of  the  matter. 

8.  In  9  689.7,  paragraphs  (b)  through 
(d)  are  redesignated  as  paragraphs  (c) 
through  (e)  and  revised,  paragraph  (a)  is 
revised,  and  new  paragraph  (b)  is  added 
to  read  as  follows: 

9689.7    Interim  admlnistrativs  actions. 

(a)  After  the  inquiry  or  during  an 
external  or  NSF  investigation  the 
Deputy  Director  may  order  that  interim 
actions  (as  described  in  9  689.2(c))  be 
taken  to  protect  Federal  resources  or  to 
guard  against  continuation  of  any 
suspected  or  alleged  misconduct  Such 
an  order  will  normally  be  issued  on 
recommendation  from  ►OIG-4  [DAO] 
and  in  consultation  with  DGC  [OGC,] 
the  responsible  Directorate,  and  other 
parts  of  the  Foundation  as  appropriate. 


►(b)  When  suspension  is  determined 
to  be  appropriate,  the  case  will  be 
referred  to  the  suspending  official 
pursuant  to  45  CFR  620.410(a),  and  tiie 
suspension  procedures  of  45  CFR  part 
620  will  be  followed,  but  the  suspending 
official  (see  620.105(t))  will  be  either  the 
Deputy  Director  or  an  official  designated 
by  the  Deputy  Director.  ■< 

^(c)-4  [(b)]  Such  interim  actions 
may  be  taken  whenever  information 
developed  during  an  investigation 
indicates  a  need  to  do  so.  Any  interim 
action  will  be  reviewed  periodically 
during  an  investigation  and  modified  as 
warranted.  An  interested  party  may 
request  a  review  and  modification  of 
any  interim  action. 

^(d)-4  [(c)]  The  Deputy  Director 
will  make  and  ►OIG-4  [DAO]  will 
retain  a  record  of  interim  actions  taken 
and  the  reasons  for  taking  them. 

►(e)-4  [(d)]  Interim  administrative 
actions  are  not  final  agency  actions 
subject  to  appeal 

9.  In  9  689.8,  paragraphs  (c)(1),  (c)(2). 
and  (d)  are  redesignated  as  paragraphs 
(c)(2)(i),  (c)(2)(ii),  and  (c)(2)(ui)  and 
revised,  new  paragraph  (c)(l]  is  added: 
and  paragraphs  (a)  and  (b)(1)  are 
revised  to  read  as  follows: 

9689J    Dispositions. 

(a)  After  receiving  a  report  from  an 
external  investigation  by  an  awardee 
institution  or  another  Federal  agency^. 
OIG-4  [DAO]  will  assess  the  accuracy 
and  completeness  of  the  report  and 
whether  the  investigating  entity 
followed  usual  and  reasonable 
procedures.  It  will  either  recommend 
adoption  of  the  findings  in  whole  or  in 
part  or.  normally  with^  30  days,  initiate 
a  new  investigation. 

(b)  *  •  • 

(1)  ►OIG'4  [DAO]  will  notify  the 
subject  of  the  investigation  and,  if 
appropriate,  those  who  reported  the 
suspected  or  alleged  misconduct  This 
notification  may  include  the 
investigation  report 
*        •        •        *        • 

(c)  When  any  satisfactory 
investigation  confirms  misconduct 

►(1)  In  cases  in  which  debarment  is 
considered  by  OIG  to  be  an  appropriate 
disposition,  the  case  will  be  referred  to 
the  debarring  official  pursuant  to  45  CFR 
620.311,  and  the  procedures  of  45  CFR 
part  620  will  be  followed,  but 

(i)  The  debarring  official  (see 
9  620.105(g))  will  be  eitiier  tiie  Deputy 
Director,  or  an  official  designated  by  the 
Deputy  Director. 

(ii)  Except  in  unusual  circumstances, 
the  investigation  report  will  be  included 
among  the  materials  provided  to  the 
subject  of  the  investigation  as  part  of  the 
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notk*  of  propesad  debarment  (ser 
i  e2a3t2). 

(iii]  The  notiee  of  the  debarring 
ofi!da}*s  dedsion  (see  1 02O.314(dI]  will 
inchida  instructions  on  how  (o  pursue  an 
appeal  to  the  Director. 

(2)  Ih  aH  other  cases. 

^(iH  C(l)]  Except  in  unusual 
circumstances,  the  iavestigatton  report 
will  be  provided  by  ►OiG-^  |PAO}  to 
the  subiect  of  the  investigation,  who  will 
be  invited  to  submit  conunents  or 
rebuttjd.  CoBSBants  or  rebuttal 
submitted  ivithin  the  period  allowed, 
normally  thirty  days,  %vill  receive  fiill 
consideration  and  may  lead  to  revision 
of  the  report  or  of  a  recommended 
dispoaitiifm. 

^(u)-<  [(2)1  Nonnally  within  45  days 
aftet  anapletiag  an  NSF  investigation  or 
receiving  the  report  &om  a  satisfactory 
external  investigation.  ►OtG-^  [DAOJ 
will  sabmit  to  the  Deputy  Director  the 
investigation  report  any  comments  or 
rebuttal  from  thw  subject  of  the 
investigatiofi,  and  a  reeommended 
dispositkm.  The  recenmended 
dispoeition  wiS  propose  any  final 
actions  to  be  taken  by  NSF.  Section 
689.2  lists  possible  ftnat  actions  and 
considerations  to  be  used  in  determining 
them. 

►(iii)-<  iidyj  The  Deputy  Director 
will  review  the  investigative  report  and 
►OlCa-^  [DAO's]  FSCOBmeBded 
(flsposition.  Befote  issuing  a  disposition 
the  Deputy  Directot  may  initiate  furdier 
hearings  or  invastigatioB.  Nonnally 
withia  thirty  days  after  receiving 
►OIG^  [PAO]'ft  recommendations  or 
after  c(unplatiaB  of  any  further 
proceedings,  the  Deputy  Director  will 
send  the  affected  individual  or 
institution  a  written  dispositian, 
specifying  action*  to  be  taken.  The 
decisioa.  will  include  instructioBs  on 
how  to  pursue  an  appeal  ^to  the 
Director  •<. 

10.  Section  689  J  is  amended  by 
revising  paragraph  (a)  taread  as 
follows: 

96a9.«    Appeab. 

(a)  £In  case  of  debarment,  suspension, 
or  termination  of  an  award  for 
nasconduct,  the  appeals  provided  for  in 
NSF  regulations  will  be  avatiaUe.  bi  all 
other  cases,  an]  »>An-^  affected 
individual  or  inatitutioB  may  appeal  to 
the  Ditector  in  writing  with^  30  days 
after  receiving  the  D^nity  Director's 
written  decision.  The  Depaty  Director's 
decision  becomea  a  final  administrative 
action  ff  it  i»  not  appealed  witfaia  the  30 
day  period. 


Dated:  Pabruary  7, 190}. 

rraasncK  m*  ueiuuiai. 

Acting  Director,  National  Science 
Foundation. 

[FR  Do&  91-3428  Ffled  Z-lZ-91;  8:45  am] 


DEPARTMENT  OF  TRANSPOfTTATION 

National'  MlQhway  Tiaffh.  SafSty 
Adntlnlstratloii 

49  CFR  Part  571 

Trailar  Conaplcuity  RttlemaMng 

AOENCY:  National  Highway  TraiTu: 
.  Safety  Administration  (NHTSA),  DOT. 
ACnON:  Announcement  concerning  a 
rulemaking  proceeding  that  would 
in^Kise  new  requirements  regarding 
conspicuity  of  certain  large  vehicles. 

summary:  This  notice  announcea  the 
forthcoming  publication  of  a  notice  of 
proposed  rulemaking  addressed  to 
making  large  trailers  more  visible  on 
that  road,  following  upon  NHTSA's 
ANHtM  pnUiahed  in  1980  and  its 
Request  for  Comments  published  in 
1987. 


Patrick  Boyd.  Office  of  lUlemaldng, 
NHTSA.  Washington.  DC  {2tBr-3m- 
6346). 

SUPPLEMENTARY  INFORMATION; 
The  Motet  Carrier  Safety  Act  of  1909 

In  the  Motor  Carrier  Safety  Act  of 
1990  (section  15.  Pub.  L  101-50(q, 
Congress  directs  the  Secretary  of 
Transportation  1o  hntiate  a  nilemaking 
proceeding  on  the  need  to- adopt 
methods  of  making  trucks  or  ctny 
category  of  trucks  more  visible  to    ' 
motorists*  *  •'•not  later  than  February 
3, 1991.  and  to  eoraptete  the  rulemaking 
proceeding  not  later  than  November  3, 
1992.  f«JHTSA.  vidioee  previous  notices 
and  research  under  the  National  Traffic 
and  Motor  Vehicle  Safety  Act 
concerning  the  visibility  of  large 
vefaiciee  predate  the  1990  Act  by  as 
much  as  10  years,  has  been  developing  a 
notice  of  proposed  rulemaking  for  sonw 
time.  The  purpose  of  this  notice  is  to 
announce  that  NHTSA  expects  to 
publish  the  proposal  during  the  first  half 
of  1991. 

NHISA'a  Concem  Wah  Vistbillty  of 
Large  VaiBehs 

On  M&y  27, 1980,  the  agency  issued  an 
ANPRM  (45  FR  3540B)  requesting 
comments  on  methods  to  reduce 
coHisians-  involving  heavy  trucks  and 
truck  trailer  combinations  by  improving 
the  conspicuity  of  large  commercial 


vehicles  that  could  lead  to  the  issuance 
of  a  proposal.  Forty-two  comments  were 
received,  most  of  which  favored  the 
concept 

NHTSA  Fleet  Studr 

Between  198Q  and  1985,  the  agency 
sponsored  a  fleet  study  in  which 
retroceflective  material  was  placed  on 
truck-van  trailer  combinations  in  a 
manner  designed  to  increase  their 
conspicuity.  The  material  was  placed  on 
each  trailer  so  as  to  outline  the 
perimeter  of  its  rear  and  delineate  the 
lower  edge  of  its  side.  No  refkctorized 
mud  flupa  were  used.  The  study 
contractor  concluded  that  truck-trailer 
combinations  equipped  with  this 
material  were  involved  in  15  percent 
fewer  crashes  in  which  a  trailer  was 
struck  in  the  side  or  rear  by  another 
vehicle  than  combinations  lacking  ^e 
material 

1987  Request  for  Conuneats 

The  agfflicy  published  a  Notice  of 
Request  for  Comments  on  September  18, 
1987  (52  FR  35345)  concerning  the  use  of 
reflective  material  to  increase  the 
conspicuity  of  large  trucks  and  trailers. 
The  Notice  recited  the  results  of  the  Heet 
study  and  sought  comments  on  the  test 
results  as  well  as  the  experiences  others 
may  have  had  with  the  use  of  reflective 
material  to  enhance  conspicuity.  Forty- 
one  comments  were  received,  most 
agreeing  that  an  effectivenese  of  15 
percent  could  be  expected  when  all 
large  vehicles  were  so  aquippcd  with 
reflective  oiateriaL 

The  forthcoming  notice  of  proposed 
rulemaking  will  respond  to  those 
comments  and  set  forth  the  agency's 
tentative  conchiaioaa  as  to  which  laige 
vehicles  should  be  made  man 
conspicuous  to  other  motoriats  during 
darkness  and  under  other  conditioas  of 
reduced  visibility  and  as  to  how  the 
improved  conspicuity  should  be 
accomplished. 

Issued  on  Feburary  7, 1991. 
Bairy  Feltice, 

Associate  Administrator  far  Ituiamaking. 
[FR  Dae.  91-3342  FiWd  2-12-«l;  8:45  am) 

SlUJNa  COOl  4S« 


DEPAflTMENT  OF  COMMENCE 

National  Oeainlc  antf  Atmospheric 
Administration 

50  CFR  Part  659 

Shrimp  Fish«y  o«  tte  Quit  of  Maxictt 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce 
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action:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan  and  request  for  comments. 

summary:  NOAA  announces  that  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council]  has  submitted 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico  (FMP)  for 
review  by  the  Secretary  of  Commerce 
(Secretary).  Written  comments  are 
requested  for  the  pubUc. 
DATES:  Written  comments  must  be 
received  on  or  before  April  11, 1991. 

ADDRESSES:  Copies  of  the  amendment 
are  available  from  the  Gulf  of  Mexico 
Fishery  Management  Council,  5401  West 
Kennedy  Boulevard,  Suite  881,  Tampa, 
Florida  33609.  Comments  should  be  sent 
to  Michael  E.  Justen,  Southeast  Region, 
NMFS,  9450  Roger  Boulevard,  St 
Petersburg,  Florida  33702. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  R  Justen,  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The 

Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  as 
amended,  requires  that  a  Council^ 
prepared  fishery  management  plan  or 
amendment  be  submitted  to  the 
Secretary  for  review  and  approval, 
disapproval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  that  the 
Secretary  immediately  pubUsh  a  notice 
that  the  document  is  available  for  public 
review  and  comment  The  Secretary  will 
consider  public  comment  in  determining 
approvability  of  the  docimient. 

In  July  1989,  NOAA  published  revised 
guidelines  interpreting  the  Magnuson 
Act's  national  standards  for  fishery 
management  plans.  In  compliance  with 
the  revised  guidelines,  Amendment  5 
proposes  to  add  to  the  FMP  a  definition 
of  overfishing  and  measures  to  restore 


the  shrimp  resource  should  overfishing 
occur.  In  addition.  Amendment  5  would 
(1)  change  the  commencement  date  of 
the  closure  to  trawl  fishing  of  the 
executive  economic  zone  off  Texas 
(Texas  closure)  fit>m  June  1  to  May  15 
and  extend  the  maximum  allowable 
Texas  closure  to  90  days;  and  (2)  remove 
seabobs  and  rock  shrimp  from  the 
management  unit  but  retain  them  in  the 
fishery  for  data  collection  purposes. 
Proposed  regiilations  to  implement 
Amendment  5  are  scheduled  to  be 
published  within  15  days. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  February  8, 1991. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-3474  Filed  2-8-^:  2:44  pm) 
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:  Administrative  Office  of  the 
United  States  Courts. 
action:  Notice  of  Spanish/English 
Certification  Examination  for  Court 
Interpreters. 


r.  The  Administrative  Office  of 
the  United  States  Courts  will  conduct 
the  written  portion  of  the  certification 
examination  for  individuals  who  desire 
to  be  certified  to  serve  as  Spanish/ 
English  interpreters  in  courts  of  the 
United  States  in  accordance  with  the 
Court  Interpreters  Act  Public  Law  No. 
9S-639. 82  Stat  2040  (1978)  (28  U.S.C 
1827).  To  sit  for  the  examination,  an 
individual  must  file  a  written 
application. 

OATn:  The  agency  wiU  administer  the 
written  portion  of  the  examination  April 
13, 1901.  at  1  pjn.  The  deadline  for  filing 
of  application  is  4  p  jn.  on  April  1, 1991. 
ikoomntn:  Mailed  applications  along 
with  a  $40  money  order,  cashier's  check, 
or  personal  check  payable  to  University 
of  Arizona  Federal  Court  Project  are  to 
be  sent  to:  Federal  Court  Int^preters 
Certification  Project  Modem  Language 
Building,  room  456,  University  of 
Arizona,  Tucson.  Arizona  85721. 


KM  njNTNn  BrownATioii  contact: 
Dr.  Roseann  Gonzalez,  University  of 
Arizona,  telephone  (802)  621-3687 
(mountain  time). 

LBackground 

The  Director  of  the  Administrative 
Office  of  the  United  States  Courts 
(AOUSC)  is  responsible  for  the 
establishment  of  a  program  to  facilitate 
the  use  of  Interpreters  in  courts  of  the 
United  States.  He  must  prescribe, 
determine,  and  certify  the  qualifications 


an  IntBpnIwtvsanindfOT  a  1 

anr  criaiiBal  or  ciiril  •cliovtnMladhBd'bjr 

tbalUlMir 

tfaci 


interpreter  towiiBsbly  i 

"Oft  MSlfflC  Witt  pnvida  ths  couito 
witk&tosivaf  arttfttdcaHt 
interpntan  saiaalBd^aB  the  baaiB-af  tfw 
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n.  TUs  Examtautkm 

This  examiiiation  will  be  a 
comprehensive  written  and  oral 
examination  for  bilingual  proficiency  In 
Spanish  and  English,  developed  and 
administered  under  contract  by  the 
University  of  Arizona. 

The  written  portion  of  the 
examination  does  not  necessarily 
require  the  special  knowledge  of  legal 
vocabulary.  Each  applicant  who 
completes  successfully  the  written 
portion  will  be  eligible  for  the  oral 
examination.  Successful  applicants  will 
receive  notice  of  the  time  and  place  of 
the  oral  portion  of  the  examination. 

The  oral  portion  of  the  examination 
will  test  in  simulated  settings,  the 
applicant's  ability  to:  (1)  Interpret 
precisely  from  Spanish  to  English,  in 
consecutive,  simultaneous,  and 
summary  modes;  (2)  interpret  bom 
English  to  Danish  hi  consecutive, 
simultaneous,  and  summary  modes;  (3) 
perform  sight  interpretation.  The  oral 
portion  of  the  examination  does  not 
necessarily  require  previous  experience 
in  coiirt  interpreting. 

Testing  Sites 

Applicants  may  sit  for  the  written 
examination  at  any  of  the  locations 
identified  below.  Applicants  must 
identify  the  city  for  taking  both  the 
written  and  oral  portions.  For  1991.  oral 
examination  sites  are  limited  to 
Phoenix,  AZ;  Los  Angeles  and  San 
Francisco,  CA;  Washington.  DC;  Miami, 
FU  Atlanta.  GA;  Chicago,  IL:  New 
Orleans,  LA;  Boston,  MA;  Albuquerque, 
NM;  New  York  City.  NY:  San  Juan,  PR; 
Houston  and  San  Antonio,  TX. 

Written  Testing  Sites 

Alabama:  Mobile. 
Alaska:  Anchorage. 


Arizona:  Ruwnij^TiiBaaik 

California:  Pnaai 
MnntMatwSaCTa— nto^  SaaPiegp,  S^a 
Fraadaco. 

Coloaadee  Dawvaf . 

Connecticut  I  lailBml. 

rifftrirf  rrfTnlanAto 

FIotMk  MhuBL  Oiinda 

Gaaiflai  Atlanta. 

HMraifcHaaakhi. 

WmaimChtago. 

Lawlstanac  Ifew  Ok'lattBS. 

Rvsssacnvsefist  Hoston^ 

KBssouiL  Kansas  City. 

Nevada:  Las  Vegas.  Reno. 

New  Jersey:  Newark,  l^nton. 

New  Mexico:  Albuquerque,  Las 
Cruces,  Santa  Fe. 

New  Yoik:  Brooklyn,  Buffalo, 
Manhattan. 

Ohio:  Cincinnati,  Qeveland. 

Puerto  Rico:  San  Juan. 

Texas:  Brownsville,  Corpus  Christ!, 
Dallas,  Houston,  Laredo,  San  Antonio. 

Utah:  Salt  Lake  Qty. 

Washington:  Seattle. 

Filing 

Written  applications  are  preferred, 
but  phone  applications  will  be  accepted 
if  the  fee  is  sent  by  April  1, 1991.  If  you 
do  not  have  an  application  form,  type  or 
print  the  foUowing  information  on 
8ViX  11  paper. 

1.  Name. 

2.  Mailing  address,  incL  zip  code. 

3.  Daytime  telephone  number. 

4.  Evening  telephone  number. 

5.  City  for  written  examination. 

6.  Qty  for  oral  examination. 

7.  Date  of  birth. 

8.  Social  Sectulty  number. 

0.  Special  arrangements  necessary 
because  of  physical  disability  or  keeping 
of  the  Sabbath. 

10. 1  did/did  not  take  the  written  and/ 
or  oral  examination  in  1989. 

11.  ID.  number  of  exam  (if  known). 

12.  Enclosed  money  order/check 
number. 

Exam  Procedures 

You  will  receive  an  admission  ticket 
to  the  exam  shortly  before  the  exam 
date.  It  will  list  the  exact  location  of  the 
exam.  Present  the  admission  ticket  and 
a  photo  identification;  driver's  license, 
passport  work/ student  identification, 
etc.,  to  be  admitted  to  the  exam. 
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m.  Qualificadons 

There  are  no  focmai  educational 
requirements  for  certificatian,  either  in 
languages  or  interpreting.  However,  the 
difficulty  of  the  examination  is  at  the 
college  degree  level  of  proficiency. 
Successful  completion  of  the  oral 
portion  of  the  examination  normally 
would  require  prior  training  or 
professional  experi^ice  in  simultaneous, 
consecutive,  and  summary  interpreting. 

IV.  Duties 

Successful  completion  of  the 
examination  will  not  necessarily  lead  to 
full-time  employment  Interpreters 
satisfy  most  court  needs  as  independent 
contractors.  However,  where  full-time 
interpreters  are  needed,  only  certified 
interpreters  will  be  eligible  for 
appointment 

As  the  federal  courts  require  full-time 
^  salaried  interpreters,  these  interpreters 
will  be  chosen  from  the  eligibility  lists. 
The  annual  salary  rante  is  JSP-10  to 
ISP-14  ($28.321-$52,40B)  for  full-time 
salaried  interpreters.  For  certified 
interpreters  who  provide  services  as 
independent  contractors,  the  fee  is 
presentiy  $210  per  day.  (The  fee  may  be 
increased  to  $250  this  year.) 

Court  interpreters  perform  all  or  some 
of  the  following  duties:  (1)  Inteipret 
verbatim  in  simultaneous,  consecutive, 
or  summary  mode  a  foreign  language 
into  English,  and  vice  versa,  at 
arraignments,  preliminary  hearings, 
pretrial  bearings,  trials,  and  other  court 
proceedings;  (2)  transcribe  for  electronic 
sound  recordings;  and  (3)  translate 
technical,  medical,  and  legal  documents 
and  correspondence  for  introduction  as 
evidence. 
L  Ralph  Mecham, 
Director. 
[FR  Doc.  91-3453  Filed  2-12-91;  8:45  am] 
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COMM'SSION  ON  CIVIL  RIGHTS 

Hawaii  Av.viaofy  Committea;  Aganda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Hawaii  Advisory 
Committee  to  the  Commi<ision  will 
convene  at  9:00  a.m.  and  adjourn  at 
12:00  noon,  on  March  6, 1991,  at  the 
Waikiki  Trade  Center,  2255  Kuhio 
Avenue,  11th  Floor  Conference  Room, 
Honolulu,  Hawaii  96815.  The  purpose  of 
the  meeting  is  to  review  current  civil 
rights  developments  in  the  State  and 
plan  future  program  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 


to  the  committee,  should  contact 
Committee  Chairpersoii  Andre  S. 
Tatibouet  or  Philip  Montez,  Director  of 
the  Western  Regional  Division.  (213) 
894-3437,  TDD  (213)  894-0508.  Heariiag- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  seivices  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
wofidng  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  tiie  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  DC  Febmaiy  6, 1991. 
Cani-lm  Huitey, 

Chief,  Regional  Programs  Coordination  Unit 
[FR  Doc.  91-3353  Filed  2-12-91;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

Intematlonat  Trade  Administration 

[A-sas-SK] 

Anlidumpino  Duty  Order  Senzyi  p- 
hydroxybenzoate  from  Japan 

AQENCV:  Import  Administration, 
International  Trade  Administratitm, 
Commerce. 

action:  Notice. 

summary:  In  its  investigation,  the  U.S. 
Department  of  Commerce  determined 
that  Benzyl  p-hydroxybenzoate  (benzyl 
paraben)  from  Japan  was  being  sold  in 
the  United  States  at  less  than  fair  value. 
In  a  separate  investigation,  the  U.S. 
International  Trade  Commission  (ITC) 
determined  that  the  establishment  of  an 
industry  in  the  Umted  States  is 
materially  retarded  by  reason  of  imports 
of  benzyl  paraben  fix)ra  Japan.. 

We  will  direct  the  U.S.  Customs 
Service  to  terminate  the  suspension  of 
liquidation  for  entries  made  before  the 
date  on  which  the  ITC  publi^es  its  final 
affirmative  determination  and  to  release 
any  bond  or  other  security,  and  refund 
any  cash  deposit,  posted  to  secure  the 
payment  of  estimated  antidumping 
duties  with  respect  to  these  entries.  We 
will  also  direct  the  Customs  Service  to 
require  a  cash  deposit  of  estimated 
antidumping  duties  on  ail  entires  of 
benzyl  paraben  from  Japan  made  on  or 
after  the  date  of  pubtication  in  the 
Federal  Re^ster  of  the  ITC's  final 
determination. 

EFFECTIVE  DATE:  February  13, 1991. 
FOR  FURTNU  MFORMATKNi  CONTACT: 

Vicent  Kane  or  Gary  Bettger,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 


Avenue,  NW..  Washington,  DC  20230: 
(202)  377-2815  or  (202)  377-2230. 

SCOPE  OF  HfVCSTIOATNMcTlie  product 
covered  by  (his  investigathm  is  benzyl 
paraben.  Benzyl  paraben  is  currently 
classified  under  HTS  item  number 
2918.29.50  (previoQsly  classified  under 
item  number  404.47  of  the  Tariff 
Schedules  of  tiie  United  States).  The 
HTS  item  number  is  provided  for 
convenience  and  U.S.  Customs  Service 
purposes.  The  writien  description 
remains  dispositive  as  to  the  scope  of 
the  investigation. 

SUPPLEMENTARY  WPORMATWN.  In 

accordance  with  section  735(a)  of  the 
Tariff  Act  of  1930,  as  ammded  (19 
U.S.C.  1673d(a))  (the  Act),  on  November 
15, 1990,  the  Department  made  its  final 
determination  that  benzyl  paraben  from 
Japan  is  being  sold  at  less  tiian  fair 
value  {S5  FR  48870,  November  23, 1990). 
On  February  5, 1991,  in  accordance  with 
section  735(d]  of  the  Act  the  ITC 
notified  the  Department  that  such 
imports  materially  retard  die 
establishment  of  an  industry  in  the 
United  States. 

Therefore,  in  accordance  with 
sections  736  of  the  Act  (19  U.S.a  1673e). 
the  Department  will  direct  U.S.  Customs 
officers  to  assess,  upon  further  advice 
by  the  administering  authorify  pursuant 
to  section  736(a)(1)  of  the  Act  (19  U.S.C 
ie73e(a](l)),  antidumping  duties  equal  to 
the  amoimt  by  which  the  foreign  maiket 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
benzyl  paraben  frxim  fapaiL  In 
accordance  with  section  738(b)(2),  diese 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entires  to  benzyl 
paraben  &t>m  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  on 
which  the  ITC  pubhshes  notice  <^  its 
final  affirmative  determination  in  tiie 
Federal  Register.  Because  the  ITC  found 
material  retardation  of  the 
establishment  of  an  industry  in  the 
United  States,  we  will  direct  the  U.S. 
Customs  Service  to  terminate  the 
suspension  of  liquidation  for  all  entries 
of  benzyl  paraben  from  Japah  entered, 
or  withdrawn  from  warehouse,  for 
consimiption  before  the  date  on  which 
the  rrC  publishes  its  final  affirmative 
determination  in  the  Federal  Register, 
the  and  to  release  any  bond  or  other 
security,  and  refund  any  cash  deposit 
posted  to  secure  the  payment  of 
estimated  antidimiping  duties  with 
respect  to  these  entires.  For  entries 
made  on  or  after  publication  of  the  ITC's 
final  determination  in  the  Federal 
Register,  we  will  direct  the  Customs 
Service  to  require  a  deposit  of  estimated 
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antidumping  duties  in  the  amount 
specified  below  on  all  entries  of  benzyl 
paraben  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  in  the  Federal  Register  of  the 
ITCs  final  determination. 


MmrfMluran/produnre/aKportire 

PMoartaga 

UanoHneChMiicitolnduMiy.  Ud. 

128.00 
126.00 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
benzyl  paraben  from  Japan,  pursuant  to 
sections  735(d)  and  736(a)  of  the  Act  (19 
U.S.C  ie73(d)  and  1763e(a)).  Interested 
parties  may  contact  the  Central  Records 
Unit  Room  B-089  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  sections  735(d]  and  736(a)  of  the 
Act  (19  U3.C  1673d(d)  and  1673e(a)). 

Dated  February  7. 1991. 

Marjofia  A.  Choriins, 

Actiog  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  91-3473  Filed  2-12-91;  8:45  am] 


(A-SSMttSl 

RoHer  CtMin,  OtiMr  Than  BIcycta,  From 
Japan;  Intent  To  Ravoka  in  Part 
AntMumpkig  Duty  Finding 

AOBNCV:  International  Trade 
Administration/Import  Administration, 
Commerce. 

action:  Notice  of  intent  to  revoke  in 
part  antidumping  duty  finding. 


:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  in  part  the  antidumping 
finding  on  roller  chain,  other  than 
bicycle,  from  Japan  with  respect  to 
Honda  Motor  Co.,  Ltd.  Interested  parties 
who  object  to  this  revocation  in  part 
must  submit  their  comments  in  writing 
not  later  than  30  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

twicnva  OATC  February  13, 1991. 

RM  nMTNDI  MFOmfUTKM  CONTACT: 
Jackie  Johnson  or  Barbara  Williams. 
Office  of  Agreements  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone:  (202)  377-3793. 


SUaMdMNTANV  »OWIiaTION! 

Background 

On  April  12. 1973.  the  Department  of 
Treasury  ("Treasury")  published  an 
antidumping  finding  on  roller  diain. 
other  than  bicycle,  from  Japan  (38  FR 
9928).  The  administering  authorities 
have  twice  published  tentative 
revocations  of  the  antidumping  finding 
with  respect  to  Honda  Motor  Co.,  Ltd. 
("Honda").  The  first  tentative  revocation 
was  made  by  Treasury  on  August  17. 
1977  (42  FR  41517).  The  Department  of 
Commerce  ("the  Department") 
subsequently  published  a  second 
tentative  revocation  of  the  finding  with 
respect  to  Honda  on  October  8, 1982  (47 
FR  44597). 

On  October  23, 1985,  the  petitioner, 
American  Chain  Association  ("ACA"). 
submitted  an  administrative  review 
request  covering  Honda  during  the 
period  April  1. 1961,  through  March  31, 
1985.  This  review  request  covered  a 
portion  of  the  "gap  period"  between  the 
end  of  the  base  period  of  no  dumping, 
which  was  the  basis  for  the  issuance  of 
the  tentative  revocation,  and  the  date  on 
which  the  tentative  revocation  was 
published  in  the  Federal  Register,  as 
well  as  several  subsequent  review 
periods.  On  July  9, 1986,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  covering  Honda, 
and  the  period  October  1, 1980  through 
October  a  1982  (the  "gap  period")  (51  FR 
24883).  On  October  2, 1990,  the  ACA 
withdraw  its  request  for  the  1980 
through  1983  review  periods. 

Although  generally  a  request  for 
review  must  be  withdrawn  not  later 
than  90  days  after  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  review,  the  Secretary  may 
extend  this  time  limit  if  the  Secretary 
decides  that  it  is  reasonable  to  do  so.  19 
CFR  353.22(a)(5)  (1990).  Given  the  fact 
that  petitioner  withdrew  its  own 
request,  that  no  significant  work  has  yet 
been  undertaken  on  these  reviews,  and 
that  these  reviews  were  initiated  prior 
to  the  90-day  requirement,  we  deem  it 
reasonable  to  extend  the  time  limit  in 
this  case  and  allow  withdrawal. 

In  ordinary  circumstances,  the 
Department  would  have  reviewed  the 
"gap  period"  before  making  a  final 
determination  on  revocation.  19  CFR 
353.54(f)  (1988).  However,  since  there  is 
no  longer  an  outstanding  request  for 
review  of  the  gap  period,  the 
Department  will  not  do  so  under  these 
circumstances,  and  will  deem  the 
absence  of  a  request  for,  or  interest  in 
pursuing,  an  administrative  review  as 
tantamount  to  having  actually 
completed  a  review.  As  such,  Honda's 


existing  0.00  percent  ad  valorem  rate 
will  be  appUed  to  the  periods  in 
question.  Since  the  Department  has 
determined  that  Honda  had  no  sales  at 
less  than  fair  value  up  to  the  date  of 
publication  of  the  notice  of  tentative 
determination  to  revoke,  we  conclude 
that  a  final  determination  on  revocation 
is  appropriate  in  accordance  with 
section  353.54(f)  (1988)  of  the 
Department's  regulations. 

We  are  hereby  notifying  the  public  of 
our  intent  to  revoke  in  part  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  from  Japan,  with 
respect  to  Honda.  If  this  intent  to  revoke 
in  part  is  made  final,  it  will  apply  to  all 
unliquidated  entries  of  this  merchandise 
manufactured  and  exported  by  Honda, 
and  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
the  date  of  the  Department's  initial 
publication  of  the  tentative 
determination  to  revoke. 

Opportunity  to  Object 

Not  later  than  30  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties,  as  defined  in 
S  353.2(k)  (1990)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  in  part 
this  antidumping  finding.  Seven  copies 
of  any  such  objections  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

This  notice  is  in  accordance  with  19 
CFR  353.54  (1986). 

Dated:  February  7, 1991. 
Marjoria  A.  Qiorlina, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  91-3471  Filed  2-12-91;  8:45  am] 

8NJJNQ  coos  1810-0fr4l 


IA-58S-090] 

Cartain  Small  Electric  Motor*  of  5  to 
150  Horsepower  From  Japan; 
Determination  not  to  Terminate 
Suapended  Investigation 

AQENCY:  International  Trade 

Administration/lmpori  Administration, 

Commerce. 

ACTION:  Notice  of  determination  not  to 

terminate  suspended  investigation. 

SUMMANY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  terminate  the 
suspended  investigation  on  certain 
small  electric  motors  of  5  to  150 
horsepower  from  Japan. 
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EWCTiv  DATi:  February  13, 1981. 

FOR  FURTHER  INFORINATION  CONTACT: 

Bruce  Harsh  or  Linda  Pasden.  Office  of 
Agreements  Compliance,  Import 
Administration,  international  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-3793. 

SUPPLEMENTARY  INFOHMATION: 
Background 

Under  19  CFR  353i»(dK4),  the 
Department  of  Comaerce  ("the 
Department")  may  terminate  a 
suapended  investigatiaa  if  for  four 
consecutive  annual  amdversary  months 
no  interested  party  has  requested  an 
administrative  review.  On  November  13, 
1990.  the  Departmrait  published  fai  the 
Federal  Regiater  (S5  FR  47370)  its  notice 
of  opportnnify  to  request  an 
administrative  review  of  the  a^eement 
suspending  the  investigation  on  certain 
small  electric  motors  of  5  to  ISO 
horsepower  from  Japan  (November  6, 
1980:  53  FR  52358).  The  Department  has 
not  received  a  request  to  condvict  such 
an  administrative  review  for  five 
consecutive  annual  anniversary  months. 

On  November  1, 1990,  the  Department 
published  in  tire  Federal  Re^ster  (55  FR 
46092]  its  notice  of  intent  to  terminate 
the  suspended  investigation  on  certain 
small  electric  motors  of  5  to  150 
horsepower  from  Japan.  Interested 
parties  who  objected  to  the  proposed 
termination  were  provided  the 
opportunify  to  submit  dieir  comments  on 
or  before  November  30. 1990. 

The  Depairtment  received  letters  from 
Reliance  Electric  Company  ("Reliance") 
and  Siemens  Energy  ft  Automation.  Inc. 
("Siemens"),  dated  Akivember  29. 1990. 
objecting  to  the  Department's  intent  to 
terminate  this  suspended  investigation. 
On  December  13, 199a  the  Department 
requested  these  companies  to  provide 
information  demonstrating  their  status 
as  "interested  parties"  in  accordance 
with  19  CFR  353.2(k)(3}.  This  regulation 
defines  an  interested  parfy  as  "a 
producer  in  tlie  United  States  of  the  like 
product  or  seller  (other  than  a  retailer} 
in  the  United  States  of  the  iilce  product 
produced  in  the  United  States.  On 
December  21, 1990,  both  Reliance  and 
Siemens  provided  the  Department  with 
information  demonstrating  that  they 
satisfied  this  regulatory  definition.  Since 
we  determine  that  both  companies 
possess  standing  to  object  to  the 
Department's  intent  to  terminate,  the 
Department  no  longer  iateads  to 
terminate  the  suspended  investigation. 

This  notice  is  in  aocotdance  with  19 
CFR  353.2S(d). 


Dated  Febmaiy  6,  ISfli. 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc  91-3472  FUed  i-tZ-91;  8:45  an] 
BtujNa  oooE  att 


Export  Trade  Cartlflcate  of  Review 
ACTION:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  iwtioe  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  l^tle  IH 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Heview  protects  the  holder 
and  the  members  identified  in  the 
Certificate  bom  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  »nd  cforied  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.e(a)  require  the 
Secretary  to  public  a  aotioe  in  the 
Federal  Ragislar  identifying  die 
applicant  and  summarizing  its  proposed 
export  coaducL 

Request  £sr  tabic  ConuaaBts 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  oafie»  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Coeqiany  Affairs,  International 
Trade  Associatioo.  Department  of 
Commerce,  room  180QH,  Washington. 
DC  20230.  Informatitxi  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  infomiation  Act  (S  USXL 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  91- 
00002."  A  summary  of  the  applicatioo 
follows: 


Summary  of  the  Application 

Applicant  Aatomotive  Service 
Industry  Association  ("ASIA"),  444 
North  Michigan  Aveoae,  Chicago, 
Illinois  €0611.  Contact  Louis  R. 
Marchese,  Attorney,  Telephone:  312/ 
782-1829. 

Application  Noj  91-OOOOZ. 

Date  Deemed  Submitted:  January  29, 
1991. 

Members  (in  addition  to  the 
applicant);  Berryman  Products,  Inc., 
ArUngton,  TX:  Federal-Mogtd 
Corporation,  SouthfieM,  MI;  Fel-Pro 
Incorporated,  Skokie,  VU  A£.  Clevite. 
Inc.,  Ann  Arbor,  MI  (a  subsidiary  of 
T&N  pic  of  Manchester,  England);  JS 
Products.  Inc..  Las  Vegas,  NV;  KSG 
Industies,  Inc..  Wa3me,  PA:  Kw^-Way 
International,  Inc.,  Marion.  lA;  Sealed 
Power  Technologies  Limited  Partaership 
Sealed  Power  Division,  Muskegon,  Kfl; 
Standard  Motor  Products,  Inc.,  Long 
Island  Cify,  NY;  Triangle  Auto  Parts  Co.. 
Inc.,  Cleveland,  OH;  Truck-Lite,  Co.  Inc.. 
Falconer,  NH;  Waybum-Bartel,  Inc 
Ann  Arbor,  MI  (a  subsidaary  of  T&N  pic 
of  Manchester,  England). 

Export  Trade 

1.  Products 

Automotive  aftennaiiiet  products 
including  replaoement  parts, 
accessories,  tods  and  equipment 

2.  Services 

Engineering,  design  and  related 
services  related  to  Products  and  to 
contracts  diat  substantially  incorporate 
Products;  servicing  of  TYoducts;  and 
training  with  respect  to  the  use  of 
Products. 

3.  Technology  Rights 

Proprietary  rights  to  all  kinds  of 
technology  associated  with  Products  or 
Services  including  but  not  limited  to 
patents,  trademarfcs,  service  maHcs, 
trade  names,  copyrigHts  (indudtng 
neighboring  rights),  trade  secrets,  know- 
how,  semiconductor  mask  works,  utility 
models  (including  petty  patents),  plant 
breeders  rights,  industrial  designs,  and 
sui  generis  forms  of  bio-technology 
protection  and  computer  sofhvare 
protection. 

4.  Export  Trade  Facilities  Services  (as 
they  relate  to  the  export  of  I^oducts. 
Services  and  Technology  Rights) 

Marketing,  selling,  brokering, 
shipping,  handling,  common  marketing 
and  identification,  consulting, 
international  market  research, 
adverttsiug  and  sates  promotion,  trade 
show  participation,  insxirance,  product 
research  and  design,  legal  assistance. 
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services  related  to  compliance  with 
customs  requirements,  transportation, 
trade  documentation  and  freight 
forwarding,  communication  and 
processing  of  sales  leads  and  export 
orders,  warehousing,  foreign  exdiange, 
financing,  taking  title  to  goods,  and 
liaison  with  foreign  government 
agencies,  trade  associations  and 
banking  institutions. 

Export  Sfarkets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands)  and  Canada. 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  ASIA  and/or  one  or  more  of  its 
Members  may: 

(a)  Engage  in  joint  bidding  or  other 
joint  selling  arrangements  for  Products. 
Services,  and/or  Technology  Rights  in 
Export  Markets  and  allocate  sales 
resulting  from  such  arrangements: 

(b)  Establish  export  prices  for  sales  of 
Products,  Services,  and/or  Technology 
Rights  by  the  Members  in  Export 
Markets,  with  each  Member  being  free 
to.  deviate  from  such  prices  by  whatever 
amount  it  sees  fit: 

(c)  Discuss  and  reach  agreements 
relating  to  the  interface  specifications 
and  engineering  requirements  demanded 
by  specific  potential  customers  for 
Products  for  Export  Markets: 

(d)  With  respect  to  Products.  Services, 
and/or  Technology  Rights,  refuse  to 
quote  prices  for,  or  to  market  or  sell  in. 
Export  Markets; 

(e)  Sohcit  Member  Supplies  to  sell 
their  Products.  Services  and/or 
Technology  Rights,  and/or  offer  their 
Export  Trade  Facilitation  Services 
through  the  certified  activities  of  ASIA 
and/or  its  Members. 

(f)  Coordiante  with  respect  to  the 
installation  and  servicing  of  Products  in 
Export  Markets,  including  the 
establishment  of  joint  warranty,  service, 
and  training  centers  in  such  markets; 

(g)  Licensed  associated  Technology 
Rights  in  conjunction  with  the  sale  of 
Products,  but  in  all  instances  the  terms 
of  such  licenses  shall  be  determined 
solely  by  negotiations  between  the 
licensor  Member  and  the  export 
customer  without  coordination  with 
ASIA  or  any  other  Member. 

(h)  Engage  in  joint  promotional 
activites.  such  as  advertising  and  trade 
shows,  aimed  at  developing  existing  or 
new  Export  Markets:  and 


(i)  Bring  together  from  time  to  time 
groups  of  Members  to  plan  and  discuss 
how  to  fulfill  the  technical  Product  and 
Service  requirements  of  specific  export 
customers  or  particular  Export  Maricets. 

2.  ASIA  and/or  its  Members  may 
enter  into  agreements  wherein  ASIA 
and/or  one  or  more  Members  agree  to 
act  in  certain  countries  or  markets  as 
the  Members'  exclusive  or  non-exclusive 
Export  Intermediary  for  products  and/or 
Services  in  that  country  or  market.  In 
such  agreements,  (i)  ASIA  or  the 
Memberfs)  acting  as  an  exclusive  Export 
Intermediary  may  agree  not  to  represent 
any  other  Suppher  for  sale  in  the 
relevant  country  or  market:  and  (ii) 
Members  may  agree  that  they  will 
export  for  sale  in  the  relevant  country  or 
market  only  through  ASIA  or  the 
Memberfs)  acting  as  exclusive  Export 
Intermediary,  and  that  they  will  not 
export  independently  to  the  relevant 
country  or  market  either  directly  or 
through  any  other  Export  Intermediary. 
When  acting  as  an  Export  Intermediary. 
ASIA  shall  make  its  services  available 
to  any  Member  on  non-discriminatory 
terras. 

3.  ASIA  and/or  its  Members  may 
exchange  and  disucss  the  following 
types  of  information  solely  about  Export 
Markets: 

(a)  Information  (other  than 
information  about  the  costs,  output 
capacity,  inventories,  domestic  prices, 
domestic  sales,  domestic  orders,  terms 
of  domestic  marketing  or  sale,  or  United 
States  business  plans,  strategies  or 
methods)  that  is  already  generally 
available  to  the  trade  or  public; 

(b)  Information  about  sales  and 
marketing  efforts  for  Export  Markets; 
activities  and  opportunities  for  sates  of 
Products  and  Services  in  Export 
Markets:  selling  strategies  for  Export 
Markets;  pricing  in  Export  Markets; 
projected  demands  in  Export  Markets: 
customary  terms  of  sale  in  Export 
Markets;  the  types  of  Products  available 
in>m  competitors  for  sale  in  particular 
Export  Markets,  and  the  prices  for  such 
Products;  and  customer  specifications 
for  Products  in  Export  Markets; 

(c)  Information  about  the  export 
prices,  quality,  quantity,  source,  and 
delivery  dates  of  Products  available 
from  Members  for  export,  provided 
however  that  exchanges  of  information 
and  discussions  as  to  Product  quantity, 
source,  and  delivery  dates  are  on  a 
transaction-by-transaction  basis  only; 

(d)  Information  about  terms  and 
conditions  of  contracts  for  sales  in 
Export  Markets  to  be  considered  and/or 
bid  on  by  ASIA  and  its  Members; 

(e)  Information  about  joint  bidding. 
selling,  or  servicing  arrangements  for 
Export  Markets  and  allocation  of  sales 


resulting  fit>m  such  arrangements  among 
the  Members; 

(f)  Information  about  expenses 
specific  to  exporting  to  and  within 
Export  Markets,  including  without 
limitation  transportation,  intermodal 
shipments,  insurance,  inland  freight  to 
port,  port  storage,  commissions,  expoii 
sales,  docimientation.  financing, 
customs,  duties  and  taxes; 

(g)  Information  about  U.S.  and  foreign 
legislation  and  regiilations  affecting 
sales  in  Export  Markets;  and 

(h)  Information  about  ASIA'S  or  its 
Members'  export  operations,  including 
without  Umitation  sales  and  distribution 
networks  established  by  ASIA  or  its 
Members  in  Export  Maricets;  and  prior 
export  sales  by  Members  (including 
export  price  irdormaticm). 

4.  ASIA  may  provide  its  Members 
Suppliers  the  benefit  of  any  Export 
Trade  Facilitation  Service  to  facilitate 
the  export  of  Products  by  Export 
Markets.  This  may  be  accomplished  by 
ASIA  itself,  or  by  agreement  with 
Members  oi*  other  parties. 

5.  ASIA  and/or  its  Members  may  meet 
to  engage  in  the  activities  described  in 
paragraphs  one  through  four  above. 

6.  ASIA  and/or  its  Members  may 
forward  to  the  appropriate  individual 
Member  requests  for  information 
received  from  a  foreign  govenunent  or 
its  agent  (including  private  pre-shipment 
inspection  firms)  concerning  that 
Member's  domestic  or  export  activities 
(including  prices  and/or  costs),  and  if 
such  individual  Member  elects  to 
respond,  it  shall  respond  directly  to  the 
requesting  foreign  government  or  its 
agent  with  respect  to  such  information. 

Definitions 

1.  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitiation  Services. 

2.  "Members"  means  the  member  ■ 
companies  of  ASIA  listed  above  and 
subject  to  the  provisions  of  this 
proposed  certificate.  New  ASIA 
members  may  be  incorporated  in  this 
certificate  through  an  abbreviated 
amendment  procedure. 

An  abbreviated  amendment  shall 
consist  of  a  written  notification  to  the 
Secretary  of  Commerce  and  the 
Attorney  General  identifying  all  ASIA 
members  that  desire  to  become  a 
Member  under  this  certificate  pursuant 
to  the  abbreviated  amendment 
procedure,  and  certifying  for  each  ASIA 
member  so  identified  its  sales  of 
individual  products  and/or  technology 
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rights  in  its  prior  fiscal  year.  Notice  of 
the  members  so  identified  shall  be 
published  in  the  Federal  Register. 
However.  ASIA  may  withdraw  one  or 
more  individual  members  fi*om  the 
application  for  the  abbreviated 
amendment.  If  30  days  or  more  following 
pubUcation  in  the  Federal  Register  the 
Secretary  of  Commerce,  with  the 
concurrence  of  the  Attorney  General, 
determines  that  the  incorporation  in  the 
certificate  of  these  members  through  the 
abbreviated  amendment  procedure  is 
consistent  with  the  standards  of  the  Act. 
the  Secretary  of  Commerce  shall  amend 
the  certificate  of  review  to  incorporate 
such  members,  effective  as  of  the  date 
on  which  the  application  for  amendment 
is  deemed  submitted.  If  the  Secretary  of 
Commerce  does  not  within  60  days  of 
publication  in  the  Federal  Register  so 
amend  the  certificate  of  review,  such 
amendment  must  be  sought  through  the 
nonabbreviated  amendment  procedure. 

3.  "Suppher"  means  a  person  who 
produces,  provides,  or  sells  a  Product. 
Service.  Technology,  and/or  Export 
Trade  Facilitation  Service. 

Dated:  February  8, 1991. 
George  Muller. 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  91-3469  Filed  2-12-91;  8:45  am] 
BILUNQ  CODE  3S10-On-« 


Export  Trade  Certificate  of  Review 

action:  Notice  of  application  for  an 
amendment  to  an  export  trade 
certificate  of  review. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  (OETCA). 
International  Trade  Administration. 
Department  of  Commerce,  has  received 
an  application  for  an  amendment  to  an 
Export  Trade  Certificate  of  Review.  This 
notice  summarizes  the  amendment  and 
requests  comments  relevant  to  whether 
the  amended  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT! 

George  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
pnvate,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 


Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
of  whether  the  Certificate  should  be 
amended.  An  original  and  five  (5)  copies 
should  be  submitted  no  later  than  20 
days  after  the  date  of  this  notice  to: 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  room  1800H,  Washington. 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  90- 
A0006." 

OETCA  has  received  the  following 
appHcation  for  an  amendment  to  Export 
Trade  Certificate  of  Review  No.  90- 
00006,  which  was  issued  on  July  9, 1990 
(55  FR  28801,  July  13, 1990). 

Summary  of  the  Application 

Applicant:  Forging  Industry 
Association  ("FIA"),  25  Prospect  Avenue 
West,  Suite  300  LTV  Building. 
Cleveland,  Ohio  44115. 

Contact:  Robert  W.  Atkinson. 
Executive  Vice  President,  Telephone: 
(216)  781-6260. 

Application  No.:  90-A0006. 

Date  Deemed  Submitted:  January  31. 
1991. 

Request  For  Amended  Conduct:  FIA 
seeks  to  amend  its  Certificate  to: 

1.  Add  the  following  ten  companies  as 
"Members"  within  the  meaning  of 
S  325.2(1)  of  the  Regulations  (15  CFR 
325.2(1)):  Airfoil  Forging  Textron  Inc., 
Cleveland,  OH  (controlling  entity: 
Textron  Inc..  Providence,  RI);  Anchor- 
Harvey  Components.  Inc.,  Freeport,  IL; 
Cleveland  Hardware  &  Forging  Co., 
Cleveland.  OH  (including  Fox  Valley 
Forge  Div.,  Aurora,  IL  and  Green  Bay 
Drop  Forge  Div.,  Green  Bay,  WI); 
Cornell  Forge  Company,  Chicago,  IL; 
Coulter  Steel  &  Forge  Co.,  Emeryville, 
CA;  Eaton  Corporation.  Cleveland,  OH 
(Eaton  Corporation  Forge  Division, 
Marion.  OH);  Endicott  Forging  & 
Manufacturing  Co.,  Endicott,  NY;  Erie 
Forge  &  Steel,  Inc.,  Erie,  PA;  Park  Ohio 
Industries,  Inc.,  Cleveland,  OH 
(controlling  entity:  Park-Ohio  Industries, 
Inc.,  Cleveland,  OH);  and  Viking 
Metallurgical  Corporation,  Verdi.  NV 


(controlling  entity:  Quanex  Corp.. 
Houston,  TX);  and 

2.  Replace  Ajax  Rolled  Ring  Company, 
Wayne,  MI,  with  Ovako  Ajax,  Inc.. 
because  Ovako  Ajax,  Inc.  has  acquired 
Ajax  Rolled  Ring  Company  since  the 
original  certificate  was  issued;  and 

3.  Replace  two  members  (The 
American  Welding  &  Manufacturing 
Company  and  Standard  Steel)  with 
Freedom  Forge  Corporation,  Bumham. 
PA,  of  which  the  two  members  are 
divisions  (American  Welding  A 
Manufacturing  Division  and  Standard 
Steel  Division,  respectively). 

Dated:  February  8, 1991. 
George  Muller, 

Director,  Office  of  Export  Trading  Company 
Affairs. 
[FR  Doc.  91-3470  Filed  2-12-91;  8:45  am] 

BOUNG  COOC  M10-On-« 


Short-Supply  Review;  Certain  Steel 
Plate 

AGENCY:  Import  Administration/ 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  Short-Supply  Review 
and  Request  for  Comments:  Certain 
Steel  Plate. 

SUMMARY:  The  Secretary  of  Commerce 
("Secretary")  hereby  announces  a 
review  and  request  for  comments  on  a 
short-supply  request  for  21,097.34  net 
tons  of  certain  steel  plate  for  the  second 
and  third  quarters  of  1991  under  Article 
8  of  the  U.S.-EC  steel  arrangement. 

SHORT-SUPPLY  REVIEW  NUMBER:  40. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4(b)(3)(B)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act,  Public  Law  No.  101-221. 103  Stat. 
1886  (1989)  ("the  Act"),  and  section 
357.104(b)  of  the  Department  of 
Commerce's  Short-Supply  Procedures 
(19  CFR  357.104(b))  ("Commerce's  Short- 
Supply  Procedures"),  the  Secretary 
hereby  announces  that  a  short-supply 
determination  is  under  review  with 
respect  to  certain  steel  plate  for  use  in 
the  manufacture  of  large  diameter  pipe 
(LDP).  On  February  4, 1991,  Berg  Steel 
Pipe  Corporation  submitted  an  adequate 
petition  to  the  Secretary  requesting  a 
short-supply  allowance  under  Article  8 
of  the  Arrangement  Between  the 
European  Coal  and  Steel  Community 
and  the  European  Economic  Community, 
and  the  Government  of  the  United 
States  of  America  Concerning  Trade  in 
Certain  Steel  Products,  for  21,097.34  net 
tons  of  American  Petroleum  Institute 
grade  X-70  (modified)  steel  plate  73.786 
to  74.175  inches  in  width  and  0.494  to 
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0.eic  inch  JB  tfaickneM.  t*  be  defivered 
dur  Jig  the  second  and  ddsd  quartan  of 
1801.  Becg  m  taqueSliaB  a  ihort-aiyply 
allowaaoe  becauae  k  believet  this 
product  ia  net  produced  in  the  Umled 
Statea  a»d  ita  poleatial  iorei^  aupplien 
have  no  fegular  lioaneea  available. 

Section  40H(4)(BKu}  of  the  Act  and 
section  357  J0e(b)(2)  of  Commerce's 
Short-Supplir  ftooedaiea  require  the 
Secretary  to  make  a  determinatioo  with 
respect  to  a  aliort-«uH>ly  petiticm  not 
later  than  (he  90th  (foy  after  the  petition 
is  filed,  unleea  the  Secretary  Hnds  that 
one  of  the  following  cooditions  exist  (1) 
The  raw  steelmaking  capacity  utilization 
in  the  United  States  equals  or  exceeds 
90  percent  (2)  the  importation  of 
additional  (|aantities  of  the  requested 
steel  product  was  authorized  by  the 
Secretary  dnring  each  of  the  two 
immediately  preceding  years;  or  (3)  tfte 
requested  steel  product  is  not  produced 
in  the  United  States.  Hie  Secretary  finds 
that  none  of  tiiese  conditions  exist  with 
respect  to  the  requested  product,  and 
therefore,  the  Secretary  will  determine 
whether  this  product  is  in  short  supply 
not  later  than  March  6, 1991. 


;  Interested  parties  wishing  to 
comment  upon  this  review  must  send 
written  comments  not  later  than 
February  2a  1991,  to  the  Secretary  of 
Commerce.  Attention:  Import 
Administratioa  room  7866.  U.S. 
Department  of  Commerce.  Peimsylvania 
Avenue  and  14th  Street  NW., 
Washington.  DC  20230.  Interested 
parties  may  file  replies  to  any  comments 
submitted.  All  replies  must  be  filed  not 
later  than  5  days  after  February  20. 1991. 
All  docinnents  submitted  to  the 
Secretary  shall  be  accompanied  by  four 
copies.  Interested  parties  shall  certify 
that  the  factual  information  contained  in 
any  submission  they  make  is  accurate 
and  comfdete  to  the  best  of  their 
knowledge. 

Any  person  who  submits  information 
in  connection  writfa  a  short-supply 
review  may  designate  that  information, 
or  any  part  thereof,  as  proprietary, 
thereby  requesting  that  the  Secretary 
treat  that  information  as  proprietary. 
Information  that  the  Secretary 
designates  as  proprietary  will  not  be 
disclosed  to  any  person  (other  than 
officers  or  employees  of  the  United 
States  Government  who  are  directly 
concerned  with  the  short-supply 
determination)  without  the  consent  of 
the  submitter  unless  disclosure  is 
ordered  by  a  court  of  competent 
jurisdiction.  Each  submission  of 
proprietary  inknrmation  shall  be 
accompanied  by  a  full  public  summary 
or  approximated  presentation  of  all 
proprietary  information  which  will  be 


placed  in  the  public  CBcanL  All 
comments  coocamiag  1kiM  review  nast 
reference  fbe  above  noted  short-supply 
review  number. 


FOM  njflTMm  IWWWIIMMIOM  CONTACT: 
Richard  O.  Weibie  or  Norbert  Gannon, 
Office  of  Agreements  Compliance. 
Import  Administration.  U.S.  Department 
of  Commerce,  room  7866, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  (202)  377-0159  or  (202)  377- 
4037. 

Dated:  Februaiy  7. 1991. 
MariMteA-Chartiu, 
Acting  AaaMtant  Secretary  for  Impart 
Administratioa. 
[FR  Doc.  91-3476  Filed  3-U-Ol:  BM  am] 


National  liwIHul*  Of 
Taohnology 


Standardaand 


[Docfcari  Na  910104-1004] 
RIN069S-AA87 

Propoaad  Fadarai  Information 
Pracaaalng  Standard  (FIP8)  for  Kay 
Managamant  Uatng  ANSI  Xt.17 

AOCNCT:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
action:  Notice;  Request  for  comments. 

summary:  a  Federal  Information 
Processing  Standard  (FIPS)  is  proposed 
for  Key  Management  Using  ANSI  X9.17. 
The  proposed  FIPS  will  adopt  ANSI 
X9.17.  a  voluntary  industry  standard  for 
Financial  Institution  Key  Management 
(Wholesale),  and  will  specify  a  set  of 
options  for  using  the  protocols  of  ANSI 
X9.17  in  the  automated  distribution  of 
keying  materials  needed  for  data 
encryption,  decryption  and 
authentication. 

Prior  to  the  submission  of  this 
proposed  FIPS  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  diat  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  sohcit  such  views. 

This  proposed  FIPS  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section.  Only  the 
announcement  section  of  the  standard  is 
provided  in  this  notice.  Interested 
parties  may  obtain  copies  of  the 
specifications  for  the  set  of  options 
selected  from  ANH  X9.17  from  the 
Standards  Processing  Coordinator 
(ADP).  National  Institute  of  Standards 
and  Technology,  Technology  Building. 


Room  B-64,  Gaithersborg.  MD  20899. 
telephone  (301)  97S-aie.  For  copies  of 
ANSI  X8.17,  contact  American  Bankers 
Association,  Attn:  Order  Processing 
Department,  10  }ay  Could  Court, 
Waldorf.  MD  20602-2725.  telephone 
(202)  063-5087.  For  placing  quantity 
orders  or  queetions  concerning  ANSI 
X9.17,  contact  Kristen  Lamb,  American 
Bankers  Association,  telephone  (202) 
663-5312. 

DATES:  Comments  on  this  proposed  FIPS 
must  be  received  on  or  before  May  14, 
1091. 


:  Written  comments 
concerning  the  proposed  FH>S  should  be 
sent  to:  Director.  National  Computer 
Systems  Laboratory.  ATTN:  Proposed 
IFPS  for  Key  Management  Using  ANSI 
X9.17.  Teclmdogy  Building.  Room  B154, 
National  Institute  of  Standards  and 
Technokigy,  Gaithersburg.  MD  20689. 

FON  miTHBR  INP0NMAT10N  CONTACT: 

Ms.  Elaine  Barker,  National  Institute  of 
Standards  and  Technology. 
Gaithersburg.  MD  20690.  telephone  (301) 
975-2911. 

Dated:  February  6. 1991. 
John  W.  Lyons, 
Director. 

Federal  information  Procesaing 
Standards  Publication  XX  {Draft) 

Announcing  the  Standard  for  Key 
Management  Using  ANSIX9.17 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS]  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Service* 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1967,  Pub.  L 
100-235. 

1.  Name  of  Standard.  Key 
Management  Using  ANSI  X9.17. 

2.  Category  of  Standard.  ADP 
Operations.  Computer  Security. 

3.  Explanation.  ANSI  X9.17  is  a 
voluntary  industry  standard  that  defines 
procedures  for  the  manual  and 
automated  management  of  the  data  (e.g., 
keys  and  initialization  vectors] 
necessary  to  establish  and  maintain 
cryptographic  keying  relationships.  This 
data  is  known  as  keying  material.  ANSI 
X9.17  specifies  the  minimum 
requirements  for 

•  Control  of  the  keying  material 
during  its  lifetime  to  prevent 
unauthorized  disclosure,  modification  or 
substitution; 

•  Distribution  of  the  keying  material 
in  order  to  permit  interoperabiHty 
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between  cryptographic  equipment  or 
facilities; 

•  Ensuring  the  integrity  of  keying 
material  during  all  phases  of  its  life, 
including  its  generation,  distribution, 
storage,  entry,  use  and  destruction;  and 

•  Recovery  in  the  event  of  a  failure  of 
the  key  management  process  or  when 
the  integrity  of  the  keying  material  is 
questioned. 

ANSI  X9.17  utilizes  the  Data 
Encryption  Standard  (DES)  to  provide 
key  management  solutions  for  a  variety 
of  operational  environments.  As  such, 
ANSI  X9.17  contains  a  number  of 
options.  Systems  which  are  built  to 
conform  to  all  options  of  ANSI  X9.17  are 
likely  to  be  complex  and  expensive.  This 
document  adopts  ANSI  X9.17  and 
specifies  a  particular  selection  of 
options  for  the  automated  distribution  of 
keying  material  by  the  Federal 
Government  using  the  protocols  of  ANSI 
X9.17.  Interoperability  between  systems 
built  to  conform  to  this  selection  of 
options  will  be  more  likely,  and  the  cost 
of  building  and  testing  such  systems  will 
be  reduced. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  National 
Computer  Systems  Laboratory,  National 
Institute  of  Standards  and  Technology, 

6.  Cross  Index. 

a.  FIPS  PUB  1-2,  Code  for  Information 
Interchange.  Its  Representations, 
Subsets  and  Extensions. 

b.  FIPS  PUB  46-1.  Data  Encryption 
Standard. 

c.  FIPS  PUB  81.  DES  Modes  of 
Operation. 

d.  FIPS  PUB  113.  Computer  Data 
Authentication. 

e.  ANSI  X9.17  Financial  Institution 
Key  Management  (Wholesale). 

f.  ANSI  X9.9,  Financial  Institution 
Message  Authentication  (Wholesale). 

Other  FIPS  and  Federal  Standards 
may  be  applicable  to  the 
implementation  and  use  of  this 
standard.  A  list  of  currently  approved 
FIPS  may  be  obtained  from  the  National 
Institute  of  Standards  and  Technology. 
National  Computer  Systems  Laboratory. 
Gaithersburg.  MD  20899. 

7.  Objectives.  The  objective  of  this 
standard  is  to  proyide  an  interoperable 
key  management  system  when  ihe 
protocols  of  ANSI  X9.17  are  used,  and 
the  same  option  set  is  selected.  The 
options  selected  in  this  standard  were 
chosen  with  regard  to  the  degree  of 
cryptographic  protection  that  can  be 
provided  for  the  data  with  which  the 
keys  will  be  used,  as  well  as  a  decision 
to  reduce  the  complexity  and  cost  of 
ANSI  X9.17  implementations  by  limiting 
the  number  of  options  which  are 
implemented  and  tested. 


8.  Applicability.  This  standard  shall 
be  used  by  Federal  departments  and 
agencies  when  designing,  acquiring, 
implementing  and  managing  keying 
material  using  the  manual  and 
automated  procedures  of  ANSI  X9.17.  In 
the  future,  other  key  management 
methods  may  be  approved  by  NIST  for 
Federal  Government  use  (e.g.,  public  key 
based  key  management  methods). 

In  addition,  this  standard  may  be 
adopted  and  used  by  non-Federal 
Government  organizations.  Such  use  is 
encouraged  when  it  is  either  cost 
effective  or  provides  interoperability  for 
commercial  and  private  organizations. 

9.  Applications.  This  standard,  along 
with  ANSI  X9.17,  provides  a  key 
management  system  for 

•  A  Point-to-Point  environment  in 
which  each  party  to  a  key  exchange 
shares  a  secret  key  encrypting  key 
which  is  used  to  distribute  other  keys 
between  the  parties, 

•  A  Key  Distribution  Center 
environment  in  which  each  party  shares 
a  secret  key  encrypting  key  with  a 
center  who  generates  keys  for 
distribution  and  use  between  pairs  of 
parties,  and 

•  A  Key  Translation  Center 
environment  in  which  each  party  shares 
a  secret  key  encrypting  key  with  a 
center  who  translates  keys  generated  by 
one  party  which  will  be  distributed  to 
anodier  party,  the  ultimate  recipient. 

10.  Implementations.  This  standard 
covers  key  management 
implementations  which  may  be  in 
software,  hardware,  firmware  or  a 
combination  thereof.  Key  management 
implementations  that  are  validated  by 
NIST  will  not  be  considered  as 
complying  with  this  standard. 
Information  about  the  key  management 
validation  program  can  be  obtained 
from  the  National  Institute  of  Standards 
and  Technology.  National  Computer 
Systems  Laboratory,  Gaithersburg.  MD 
20899. 

11.  Specifications.  The  specifications 
for  Federal  Information  Processing 
Standard  (FIPS)  XX,  Key  Management 
Using  ANSI  X9.17  (affixed)  are 
contained  in  ANSI  X9.17.  Financial 
Institution  Key  Management 
(Wholesale],  as  modified  by  the 
technical  specification  section  of  this 
document. 

12.  Implementation  Schedule.  This 
standard  became  effective  six  months 
after  pubUcation  of  a  notice  in  the 
Federal  Register  of  its  approval  by  the 
Secretary  of  Commerce. 

13.  Export  Control.  Certain 
cryptographic  devices  and  technical 
data  regarding  them  are  deemed  to  be 
defense  articles  (i.e..  inherently  military 
in  character)  and  are  subject  to  Federal 


government  export  controls  as  specified 
in  title  22,  Code  of  Federal  Regulations, 
parts  120-128.  Some  exports  of 
cryptographic  modules  conforming  to 
this  standard  and  technical  data 
regarding  them  must  comply  with  these 
Federal  regulations  and  be  licensed  by 
the  Office  of  Mimitions  Control  of  the 
U.S.  Department  of  State.  Other  exports 
of  cryptographic  modules  conforming  to 
this  standard  and  technical  data 
regarding  them  fall  under  the  licensing 
authority  of  the  Bureau  of  Export 
Administration  of  the  U.S.  Department 
of  Commerce.  The  Department  of 
Commerce  is  responsible  for  licensing 
cryptographic  devices  used  for 
authentication,  access  control, 
proprietary  software,  automatic  teller 
machines  (ATMs),  and  certain  devices 
used  in  other  equipment  and  software. 
For  advice  concerning  which  agency  has 
licensing  authority  for  a  particular 
cryptographic  device,  please  contact  the 
respective  agencies. 

14.  Patents.  Cryptographic  devices 
used  to  implement  this  standard  and 
ANSI  X9.17  may  be  covered  by  U.S.  and 
foreign  patents. 

15.  Waiver  Procedure.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  an  agency  may  redelegate  this 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44.  U.S.  Code.  Waivers  shall  be 
granted  only  when  compliance  with  a 
standard  would: 

a.  Adversely  affect  the 
accomplishment  of  the  mission  of  an 
operator  of  a  Federal  computer  system, 
or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government-wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s].  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  ATTN:  FIPS 
Waiver  Decisions;  Technology  Building, 
Room  B-154;  Gaithersburg,  MD  20899. 

In  addition,  a  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  of 
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t  Operationi  of  the  Hettse  of 
n  Bad  the  Cwniittae  oi 
Government  Afiain  of  dw  Senate  and 
shall  be  piAiiihwrl  pnoniptly  in  the 
FedewinmlHii. 

When  the  detenniratkm  of  a  waiver 
appiiet  to  the  procurement  of  equipment 
and/«r  Mrvioes,  a  notice  of  the  waiver 
determination  muet  be  pubiisbed  in  the 
"Goraaiefoe  ButineM  Daily"  as  a  part  of 
the  solicitation  for  ofiers  of  an 
acquisitioa  oc.  if  the  waiver 
determiiiBtion  is  aiads  after  that  notice 
is  published.  fa>y  amendment  of  ikaA 
notice. 

A  copy  of  the  waivar,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supportii^  and 
accompanyixfg  documents,  with  such 
deletions  as  the  agency  ia  authorized 
and  decides  to  make  under  5  U.S.C 
552(b).  shall  be  part  of  the  procurement 
documentation  and  retaineid  by  the 
agency. 

16.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce. 
Springfield.  VA  22161.  When  ordering. 
refer  to  Federal  Infonnatioo  Processing 
Standards  Publication  48-1  (PIPS  PUB 
XXX].  and  identify  the  title.  Payment 
may  be  made  by  check,  money  order, 
credit  card  or  deposit  account 

(FR  Doc  01-MSO  Filed  2-12-01: 8.-43  am] 


Maicolro  BaMrig*  National  Quality 
Awanfa  Board  of  Ovarwra;  Public 


AOENCV:  National  inetitate  of  Standards 

and  Technology,  DOC 

ACTION:  Notice  of  public  meeting. 

SUMMAMV:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  app., 
notice  is  hereby  given  that  there  wiU  be 
a  meeting  of  the  Board  of  Overseers  of 
the  Malcolm  Baldridge  National  Quality 
Award  on  Thursday,  February  28. 1991. 
from  9:15  a.m.  to  5n5  p.m.  The  Board  of 
Overseers  consists  of  seven  members 
prominent  m  the  field  of  quality 
management  and  appointed  by  the 
Secretary  of  Commerce,  assembled  to 
advise  the  Secretary  of  Commerce  on 
the  conduct  of  the  Baldrige  Award.  The 
purpose  of  the  meeting  on  Febraury  28 
will  be  for  the  Board  of  Overseers  to 
receive  and  then  discuss  reports  from 
the  National  Institute  of  Standards  and 
Technologj'  (MST)  and  the  Panel  of 
Judges  of  the  Malcolm  Baldrige  Natioanl 
Quahty  Award.  These  reports  will  cover 
the  following  topics:  9:15-10:15  a.BL — 
NIST  reports  on  conclusions  from  data 
on  eligibility  appbcations  for  1991, 


summaiy  of  improweatents  in  the  award 
process  for  1991.  and  status  of  NST 
staffing:  l<h30  a.iB.-12J0  p-B.— 
discussion  of  issues  on  evaluation 
system  load  capacity  (Should  nymber  of 
awards  be  kicreased?  Should  nmoerup 
category  be  established?  Should  new 
award  categories  be  established?):  1:30- 
3:15  p.m.^Uacn8sion  of  issues  on 
process  isiprovements  and  timing  of 
announcements,  role  or  Overseers,  and 
funding:  330-5.15  pjn. — discussioo  of 
issues  on  technology  transfer, 
advertizing,  logo  use.  and  relationship 
between  Baidtrige.  ISO  9000,  DOO 
quality  standards,  and  other  quahty 
standards. 

DATES:  The  meeting  will  convene 
February  28, 1991.  at  9  a.m.,  and  adioum 
at  approximately  5:15  p.m.  on  February 
28,1991. 

ADDAESSn:  The  meeting  will  be  held  at 
the  0*Hare  Hilton.  Room  2055.  OUare 
International  Airport  Chicago.  Illinois 
60666. 

FOn  RWTMSa  INKMIMATION  COSITACT: 
Dr.  Curt  W.  Reimaan,  Associate  Director 
for  Quality  Programs,  National  Institute 
of  Standards  and  Technology, 
Gaithersburg.  Maryland  20899. 
telephone  number  (301)  975-2038. 

Dated  Pebraaiy  7, 1991. 
lahoLyans, 
Director. 
[FR  Doc.  91-3348  Filed  2-12-91: 6:45  am] 

HUJHO  CODK  3S10-n-H 


Malcolm  Baldrlga  NafloMi  Quality 
Award**  Panel  of  Judgas;  PMbNc 
Me««ng 

agency:  National  Institute  of  Standards 

and  Technology,  DOC. 

action:  Notice  of  pobhc  meeting. 

tUMMANV:  Pursuant  to  the  Federal 
Advisory  Committee  Act  5  LLSXl  App.. 
notice  is  hereby  given  that  there  will  be 
a  public  meeting  of  the  Panel  of  Judges 
of  the  Malcolm  Baldrige  National 
Quality  Award  on  Wednesday, 
February  27. 1991,  from  9  a.m.  to  5  pjn. 
The  Panel  of  Judges  is  composed  of  nine 
members  prominent  in  the  field  of 
quality  management  and  appointed  by 
the  Director  of  the  National  Institute  of 
Standards  and  Technology.  The  Panel  of 
Judges  will  meet  to  review  the  1990 
Award  selection  process  and  to  prepare 
plans  for  the  1991  Award.  The  tentative 
agenda  schedules  discussion  as  follows: 
from  9:15  a.m.  to  10:15  a.m. — data  on 
eligibility  applications:  process  How; 
improvement  in  1991  award  process; 
results  of  examiner  selection  process  for 
1991:  and  status  of  the  National  Institute 
of  Standards  and  Technology  staffing; 


from  10:30  a jb.  to  12:30  pjn. — 
examiners'  selection  process, 
assignments/ conflict  of  interest  and 
final  selection:  from  1:30  pjB.  to  2:30 
p.m.  on  Subcommittee  reports  (based 
upon  previous  applications);  from  2:45 
pjn.  to  5:30  pjn. — the  new  ethics 
statement;  regional  conferences;  the 
Conference  Board:  articles  in  the  press: 
and  how  to  utilize  retired  judges, 
dates:  The  meeting  will  convene 
February  27, 1991,  at  9  a.m.,  and  adjourn 
at  approximatley  5:30  p.m. 
ADDMESSES:  The  meeting  will  be  held  at 
the  OHare  Hilton,  Room  2055,  O'Hare 
International  Airport,  Chicago,  Illinois 
60666. 

FOR  FUfTTMER  HiTOMIATIOM  OONTACT: 
Dr.  Curt  W.  Reimann.  Associate  Director 
for  Quality  Programs.  National  Institute 
of  Standards  and  Technology. 
Gaithersburg.  Maryland  20899. 
telephone  number  (301)  975-2036. 

Dated:  February  7, 1991. 
|onn  Lyons, 
Director. 
|FR  Doc.  91-3348  Filed  2-12-91:  8:45  am) 

BIUJNQ  COOC  361»-13-M 


National  Oceanic  arul  Atmoapheric 
Administration 

Pala{|lc  Fislivrias  of  tlia  Western 
Pacific  Region;  Hearing 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  public  hearings. 

SUMMARY:  NOAA  issues  diis  notice  that 
the  Southwest  Region,  NMFS,  and  the 
Western  Pacific  Fishery  Management 
Council  (Council)  will  jointly  hold  a 
public  hearing  to  obtain  information  and 
the  views  of  fishermen  and  the  public  on 
the  need  for  area  closures  and  other 
measures  to  protect  Hawaiian  monk 
seals  and  other  protected  animals  that 
may  be  adversely  affected  by  longline 
fishing  or  other  fisheries  in  the 
northwestern  Hawaiian  Islands. 
DATES:  Comments  should  be  submitted 
on  or  before  February  28, 1991,  to  the 
addresses  below.  See  "StiPW-EMENTARY 
INFORMATION"  for  date,  time,  and 
location  of  the  hearing. 

ADDRESSES:  Oral  and  written 
statements  will  be  taken  at  the  hearing. 
Additional  comments  should  be  sent  ta 
E.C.  Fullerton,  Regional  Director. 
Southwest  Region,  Pacific  Area  Office, 
2570  Dole  Street.  Honolulu.  Hawaii 
968221:  and  William  B.  Paty.  Chairman. 
Western  Pacific  Fishery  Management 
Council.  1164  Bishop  Street,  suite  1405. 
Honolulu,  Hawaii  96813. 

i 
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FOR  nMffMm  INKMHUnOH  cohtact: 

Svein  Fougner,  NMFS,  Terminal  Island. 
California  (213)  514-4060:  or  Alvin 
Katekaru.  NMFS,  Pacific  Area  Office. 
Honohila.  HawaU  (80^  955-8831;  or 
Kitty  Simonds.  Western  Pacific  Fldwry 
Management  Council  Honohihi.  Hawaii 
(806)  523-1368. 

StlWLEMENTARV  INFORMATION:  Under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnusoo  Act),  the 
Western  PaciHc  Fishery  Management 
Council  has  prepared  and  the  Secretary 
of  Commerce  has  approved  a  Fishery 
Management  Plan  for  Pelagic  Fisheries 
of  the  Western  Pacific  Region  (FMP). 
The  FMP  regulates,  among  other  things, 
the  longline  fishery  for  swordfish. 
marUn.  and  other  pelagic  spedes  in  the 
northwestern  Hawaiian  Islands  (NWHI). 

At  the  request  of  tiie  Cotinril,  the 
Secretary  promulgated  an  emergency 
interim  rule  that  went  into  effect 
Novenber  27, 1990  (55  FR  49285), 
establishing  requirements  for  the 
longline  fishery  in  the  NWHI.  Owners 
and  operators  must,  among  other  things, 
notify  the  NMFS  if  they  intend  to  fish 
with  a  vessel  in  a  SD-nile  study  zone 
around  the  NWHI.  Vessel  operators 
must  carry  observers  when  fishing  in 
that  zone  unless  they  have  received  an 
exemption  from  carrying  an  observer 
from  the  Southwest  Regional  Director. 
NMFS.  The  intent  of  observer 
placements  is  to  document  the  nature 
and  extent  of  interactions  between  the 
fishery  and  such  protected  species  as 
Hawaiian  monk  seals.  Information  at 
the  time  was  inadequate  to  determine 
the  extent  of  such  interactions  and 
possible  measure  to  prevent  or  minimize 
any  such  events. 

In  January  1991,  it  became  apparent 
that  additional  measures  were 
necessary  to  ensure  protection  of 
Hawaiian  monk  seals.  On  a  survey  of 
seals  at  French  Frigate  Shoals  in  late 
January  1991,  two  seals  were  found  with 
longline  hooks  in  their  months  and  five 
seals  were  found  to  have  head  injuries 
inconsistent  with  aatoral  causes.  In 
addition,  the  operator  of  a  vessel  near 
the  atoll  reported  seeing  a  seal  with  a 
hook  in  its  mouth  and  monofilament  line 
trailing  behind  it  These  incidents 
indicate  that  interactions  are  occurring, 
although  none  have  been  directly 
observed  and  documented  to  date. 

The  Hawaiian  monk  seal  is  an 
endangered  species.  The  population  is 
only  about  1.200  animals.  The  species  is 
protected  untier  the  Endangered  Species 
Act  (ESA)  and  Marine  Mammal 
Protection  Act.  Federal  agencies  are 
required  under  the  ESA  to  use  their 
authority  to  further  the  purposes  of  the 
ESA.  Based  on  the  new  information 


recently  obtained,  the  NkffS,  CoiHiril. 
U.S.  Fish  and  WikUife  Service.  US. 
Coast  Guard,  and  the  State  of  Hawaii 
have  assembled  a  special  task  force  to 
consider  die  need  for  adtfitioaal 
protective  measores.  Among  the 
proposals  being  considered  are  area 
closures,  additional  reporting 
requirements,  the  use  of  transponders  to 
monitor  fishing  vessels'  k)cations, 
special  gear  marking  requirements,  and 
other  enforcement  measures. 

The  NMFS  and  die  Council  recognire 
that  there  is  a  serious  concern  about  the 
effects  of  the  longline  fishery  on 
Hawaiian  monk  seals  and  are  taking  a 
series  of  actions  to  address  this  concern. 
First  the  NMFS  has  notified  permit 
holders  that  effective  immediately,  no 
longline  vessel  will  be  permitted  to  fish 
in  the  study  zone  without  an  observer 
on  board.  Second,  the  NNQ^  will 
increase  aerial  surveillance  of  the 
NWHI  to  ensure  better  enforcement  of 
the  observer  and  reporting  requirements. 
Third,  the  NMFS  and  the  Council  will 
jointly  hold  a  public  hearing  in 
Honolulu,  Hawaii,  on  February  26, 1991, 
to  present  proposals  and  to  obtain 
information  and  views  of  fishermen, 
government  agencies,  and  the  public  on 
the  need  for  and  usefulness  of 
alternative  measures  to  monitor  the 
fishery  effectively  and  protect  Hawaiian 
monk  seals  and  other  protected  species 
in  the  NWHI. 

The  public  hearing  will  be  held  on 
February  26, 1991, 6:30  p-m.,  at  the  Dole 
Cannery  Ballroom,  735  Iliwei  Road. 
Honolulu,  Hawaii. 

Authority:  16  U.S.C  1801  et  aeq. 
Dated:  Febniaiy  t,  1961. 
David  S.  Crestin. 

Acting  Director,  Office  of  FJaheriet 
CoMemtioa,  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-3443  Filed  2-12-91;  8:45  am] 

BIUJNO  COOE  SBIO-U-M 


Gulf  of  Mexico  FMiary  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council's  Shrimp  Advisory 
Panel  (SAP)  will  hold  a  public  meeting 
on  February  28, 1091.  and  the  Reef  Fish 
Advisory  Panel  (RFAP)  wiil  hold  a 
public  meeting  on  Febraary  27, 1991,  at 
the  New  Orleans  Airport  Quality  Inn. 
1021  Airlie  Highway,  Kenner.  LA.  The 
SAFs  meeting  will  begin  at  10  a.m.,  and 
adjourn  at  4  p.nt  and  the  RFAFs 
meeting  will  begin  at  8  ajn.,  and  adjourn 
at  5  pjn. 


Shrimp  Panel 

The  SAP  win  discuss  alternative  ways 
to  reduce  shrimp  trawler  bycatch  of  red 
snapper  without  violating  recent 
amendments  to  die  Magmison  Act,  and 
consider  removing  white  shrimp  fiom 
the  management  unit  in  (he  Fishery 
Management  Han. 

Reef  Fish  Panel 

The  RFAP  will  discuss:  Geographical 
allocations  of  die  recreational  bag  Unit 
that  consider  past  fishing  practices  and 
catches;  differendal  bag  limits  for 
various  sectors  of  die  recreational 
fisheiy;  seasonal  dosures  of  segments  of 
the  red  snapper  recreatkmal  fishery  that 
might  enable  bag  limits  to  increase 
during  specific  periods  without 
exceeding  anticipated  harvest  levels; 
changes  in  size  limits  (including  no  size 
limit)  that  might  lead  to  increased  b^g 
limits  and  quotas;  and  deductions  fiom 
the  directed  commercial  landing  quota 
to  offset  incidental  fishing  mortality 
after  the  commercial  quota  has  been      i 
reached. 

For  more  information  contact 
Terrance  R.  Leery  or  Douglas  R. 
Gregory.  Gulf  of  Mexico  Fishery 
Management  Council  5401  West 
Kennedy  Boulevard,  suite  881.  Tampa. 
FL:  telephone:  (813)  228-2615. 

Dated:  February  8. 1991. 
David  S.  Crestin, 

Deputy  Director,  Office  ofFlshen'es 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-3475  Filed  2-12-91;  8:45  am] 

BIUJNO  COaC  S5M-a>-M 

National  Marine  Fisheries  Service: 
Marine  Fisheries  Advisory  Committee; 
Put>lic  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA. 
TIME  AND  date:  Meeting  will  convene  at 
8:30  a.mM  March  12. 1991,  and  adjourn  at 
3:30  p.m.,  March  13, 1991. 
place:  The  Tyson  Comer  Marriott 
Hotel,  8028  Leesbuig  Pike,  Vienna. 
Virginia. 

STATUS:  As  required  1^  section  10(aK2) 
of  the  Federal  Advisory  Conmiittee  Act 
5  U.S.C  App.  (1982),  notice  is  hereby 
given  of  a  meeting  of  the  Marine 
Fisheries  Advisory  Committee 
(MAFAC).  MAFAC  was  established  by 
the  Secretary  of  Commerce  on  February 
17, 1971,  to  advise  the  Secretary  on  all 
living  marine  resource  matters  which 
are  the  responsibility  of  the  Department 
of  Commerce.  This  Committee  ensures 
that  the  living  marine  resource  policies 
and  programs  of  this  Nation  are 
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adequate  to  meet  the  needs  of 
commercial  and  recreational  Bshermen. 
environmental,  state,  consumer, 
academic  and  other  national  interests. 
HATTira  TO  n  CONSioimo:  March  12. 
1991, 8:30  ajn.-5:30  pjn..  (1)  habitat.  (2) 
marine  mammals,  (3)  conservation 
engineering/bycatch,  (4)  status  of 
stocks,  (5)  observer  program,  and  (6) 
east  coast  highly  migratory  species. 
March  13. 1991,  S.'OO  a.m.-3:30  p.m.,  (1) 
seafood  inspection.  (2)  legislation,  and 
(3)  NMFS  strategic  planning  and  budget 

PON  WJWTIWH  WroWIIATlOW  CONTACTS 

Ann  Smith,  Executive  Secretary,  Marine 
Fisheries  Advisory  Committee,  Policy 
and  Coordination  Office,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  Silver  Spring,  MD  20910. 
Telephone:  (301)  427-2259. 

Dated  February  1, 1901. 
SamiMi  W.  McKan, 

Frograir  Management  Officer.  National 

Marine  Fisheries  Service.  NOAA. 

PH  Doc  91-3354  Filed  2-12-91:  8:45  am] 


National  Marin*  FtotMriM  S«rvlc«; 
Marina  Mammalai  Apple  ation  for 
Pannit;  AM-Union  Sdanmc  Raaaarch 
hwtttut*  of  Flahariaa  and 
Ocaanography  (P194E) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  manmials  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

1.  Applicant  AU-Un'^n  Rpsearch 
Institute  of  Marine  Fisheries  and 
Oceanography,  U.S.SJt  Ministry  of 
Fisheries,  17  V.  Krasnoselskaya, 
Moscow.  Bpl4a  107140,  USSR. 

2.  Type  ofPermiL  Scientific  ResearcL 

3.  Name  and  Number  of  Marine 
Mammals:  Pacific  walrus  [Odobenus 
rosmarua),  200;  Bearded  seal 
[Erignathus  barbatus).  200. 

4.  Type  of  Take:  The  applicant 
proposes  to  take  by  killing  Pacific 
walrus  cuid  boarded  seals  for  scientific 
study.  The  project  will  study  the 
abundance,  distribution,  and  dynamics 
of  rookeries  under  ice  conditions,  and 
the  age-sex  composition  and 
reproductive  capacity  of  walrus  and 
bearded  seals. 

5.  Location  and  Duration  of  Activity: 
Bering  and  Chukchi  Seas  between  25 
March  and  1  September  1991. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 


Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Hwy.,  Room  7234.  Silver  spring. 
Maryland  20910.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Dociunents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

By  Appointment:  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1335  East-West  Hwy.,  Suite 
7324,  Silver  Spring,  Maryland  20910, 
(301)  427-2289;  Director,  Alaska  Region, 
National  Marine  Fisheries  Service,  709 
West  9th  Streel,  Federal  Bldg.,  Juneau. 
Alaska  99802  (907)  586-7221;  and 

Chief,  Permit  Branch,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior.  4401  N.  Fairfax  Drive.  Suite  432. 
Arlington.  Virginia  22203  (703)  358-2104. 

Dated  February  5, 1991. 
Nancy  Foater, 

Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

Dated:  February  7, 1991. 
Richaid  K.  Robinaoo, 

Chief  Permit  Branch,  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc  91-3357  Filed  2-12-91:  8:45  am] 
MJJNQ  COOC  M10-a-H 


DEPARTMENT  OF  DEFENSE 

Dapartment  of  tha  Air  Fore* 

USAF  Sciantiflc  Adviaory  Board; 
Maating 

The  USAF  Scientific  Advisory  Board 
Advisory  Group  for  the  Air  Force 
Communications  Agency  (AFCA) 
Standard  Systems  Center  will  meet  on 
28  February  to  1  March  1991,  from  8  a.m. 
to  5  p.m.  at  the  Standard  Systems  Center 
Headquarters,  Building  888,  Gunter  AFB, 
Alabama. 

The  purpose  of  this  meeting  is  to 
review  the  activities  of  the  Software 
Center  of  Excellence  that  AFCA  has 


established  at  the  Standard  Systems 
Center. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraph  (4)  thereof. 

For  further  information,  contact  the 
Scientific/Advisory  Board  Secretariat  at 
(202)  697-4811. 
Patay  |.  GuniMr, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-3425  Filed  Z-\Z-m\  8:45  am] 
aaiMa  coot  ssw-ei-a 


Privacy  Act  of  1974;  Amand  a  Syttam 
of  Racorda 

AOCNCY:  Department  of  the  Air  Force. 
DoD. 

ACTION:  Notice  to  amend  a  system  of 
records. 

summary:  The  Department  of  the  Air 
Force  proposes  to  amend  an  existing 
record  system  in  its  inventory  of  records 
systems  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended,  (5  U.S.C.  552a). 

DATES:  This  action  will  be  effective 
March  15, 1991,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  any  comments  to  Mrs. 
Anne  Turner,  SAF/AAIA,  The  Pentagon, 
Washington,  DC  20330-1000.  Telephone 
(202)  697-3491  or  Autovon  227-3491. 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Air  Force  record 
system  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C.  552a). 
have  been  published  in  the  Federal 
Register  as  follows: 

SO  FR  22332— May  29, 1985  (DoD 
Compilation,  changes  follow). 
50  FR  24672— June  12. 1985.  ' 

50  FR  25737— June  21. 1985. 
50  FR  46477— Nov.  8, 1985. 

50  FR  50337— Dec.  10. 1985. 

51  FR  4531— Feb.  5, 1986. 
51  FR  7317— Mar.  5. 1986. 
51  FR  16735— May  6, 1988. 
51  FR  18927— May  23. 1986. 
51  FR  41382— Nov.  14. 1986. 

51  FR  44332— Dec.  9. 1988. 

52  FR  11845— Apr.  13, 1987, 

53  FR  24354— )une  28, 1988. 
53  FR  45800— Nov.  14, 198a 
53  FR  50072— Dec.  13, 198& 

53  FR  51301— Dec.  21. 198a 

54  FR  10034— Mar.  9, 1989. 
54  FR  43450— Oct  25, 1989. 

54  FR  47550— Nov.  15, 1969. 

55  FR  21770— May  29, 1990. 

55  FR  21900— May  30, 1990  (Air  Force 
Address  Directory). 
55  FR  27868— )uly  a  1990. 
55  FR  28427— July  11, 1990. 
55  FR  34310— Aug.  22, 1990. 
55  FR  38126— Sep.  17. 1990. 
55  FR  42625— Oct.  22. 1990. 
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oovo 


56  PI  4Maa-Oct  2X  MM 
56  FR  Ka872— Dee.  Ifl.  ig9a 
36  FR  IttO-jaB.  la  liVL 

The  amendramt  is  not  within  the 
purview  of  eabsection  (r)  of  the  Privacy 
Act  of  1974,  as  amended  (S  U.S.C  552) 
whidi  reqtares  the  eubnmsion  of  an 
altered  system  report. 

The  specific  dtanges  to  the  record 
system  are  set  forth  below  followed  by 
the  record  system  notice  published  in  its 
entirety,  as  amended. 

Dated  February  a  1991. 

L  M.  Bynum, 

Alternate  OSD  Federal  Register  Lioisoa 
Officer,  Depertaentef  Defense. 

F038  APMPC 


F035  AF  MP  C— MiHtary  Personnel 
Records  System  (Sfl  FR  1990,  January  18, 
1991). 

CHANQta: 


RounNcusaa 

TNI 


Delete  the  following  paragraph 
"Information  may  also  be  provided  to 
the  US  Department  of  Agriculture  for 
investigative  and  audit  procedures." 


F035  AF  MP  C 
SYSTEM  MAMC 

F035  AF  MP  C— Mifitary  Personad 

Records  System. 


Headquarters,  United  States  Air 
Force.  Waalringtoii.  DC  20330-8060;  Air 

Force  Military  Personnel  Center, 
Randolph  AFT  TX  78150-6001;  Air 
Reserve  Personnel  Center,  Denver,  CO 
802960-6000;  National  Persoimel 
Records  Center,  MiCtaiy  Personnel 
Records,  9700  Page  Botderard.  St.  Louis, 
MO  63132-2061. 

Headquarters  of  major  commaoda  and 
separate  cooperatiag  agencies; 
consolidated  base  personnel  ofTices: 
State  Adjatant  General  Office  of  each 
respective  state,  District  of  Columbia 
and  Commonwealth  of  Ihierto  Rico,  and 
at  Air  Force  Reserve  and  Air  National 
Guard  units.  OfiEicial  mailing  addreasea 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  system 
notices. 

CATSOomas  of  wiewipUAts  eovtnae  by  tmb 
SYsme 

Air  Force  active  duty  military,  Air 
Force  Reserve  and  Air  National  Guard 
personnel. 


Officer  Correspondcnoc  and 
MisceHaneoos  Docament  Groap  (C&M) 
at  Air  Force  MBlary  Personnel  Center 
(AFMPC)  and  Headquarters,  United 
States  Air  Force  (HQ  USAF);  Selection 
Record  Group  at  HQ  USAF.  Assistant 
for  General  Officer  Matters;  Retired  Air 
Force  General  Officers  Master 
Personnel  Record  Group  (MPeRGp)  at 
AFNCC;  active  duty  colonels  at  HQ 
USAF.  Assistant  for  Senior  Officer 
Management:  C&M  at  AF^ffC  Air  Force 
active  duty  officer  persoimel;  MPeRGp 
at  AFMPC  Officer  Command  Selection 
Record  Group  (OCSR)  at  the  respective 
major  command  or  separate  operating 
agency;  Field  Record  Ckm^)  (FRC^)  at 
the  respective  Air  Force  base  of 
assigzunent/servicing  Consolidated  Base 
Personnel  Office  (CBPO):  Air  Force 
active  duty  enlisted  personnel  MPeRGp 
at  AFMPC  and  FRGp  at  respective 
servicii\g  CBPO;  Senior 
Noncommissioned  Officer  Selection 
Folder  at  the  respective  servidog  CBPO; 
personnel  ia  Temporary  Disability 
Retired  List  status,  14issing  in  ActioB 
(MLA),  Prisoner  of  War  (POW),  Dropped 
From  Rolls  MPeRGp  at  AFM>C;  Reserve 
Officers  liPeRCp  at  Air  Reserve 
PersQDDel  Ceater  (ARPC);  OCSR  at  die 
respective  Air  Force  majw  oonunaad 
when  applicable,  FRGp  at  the  respective 
unit  of  assignment  or  servlcii\g  CBPO  or 
Consolidated  Reserve  Personnel  OfBce 
(CRPO);  Reserve  airmen  MPritGp  at 
ARPC  and  FRC^  at  the  respective  unit 
of  assignment  or  servicing  CBPO/CRPO; 
Air  National  Guard  (ANGUS)  officers 
MPeRGp  at  ARPC,  OCSR  at  the 
respective  State  Adjutant  General 
Office,  and  FRGp  at  Ae  respective  unit 
of  easignraeirt;  ANGUS  airmen  MPeRGp 
at  the  respective  State  Adjutant  General 
Office  and  FRGp  at  the  respective  tmit 
of  assignment;  Retired  and  discharged 
Air  Force  military  personnel  MF*eRGp  at 
National  Personnel  Records  Center  and 
Air  Force  Academy  cadets  MPeRGp  at 
unit  of  assigaiBent  CKK}.  System 
contains  siAwtantiating  documentation 
such  as  forms,  certificates, 
administrative  orders  and 
correspondence  pertaining  to 
appointment  as  a  coRuniseioned  ofKcer , 
warrant  officer,  Regular  AF,  AF  Reserve 
or  ANGUS,  enlistment/reenlistment/ 
extension  of  enlistment,  assignment. 
Permanent  Change  of  Station, 
Temporary  Duty  (lUY),  promotion  and 
demotion;  identification  tard  requests; 
casualty;  duty  status  changes — ^Absent 
Without  Leave/ML\/POW/Mi8sing/ 
Deserter  military  test  administration/ 
results;  service  dates;  separation; 
discharge/  retirement;  security;  training; 
Professional  Military  Education  (PME); 
On-The-Job  Training;  Technical,  General 


Military  Training;  coramissioRing; 
driven  academic  edacation; 
perfomanoe/effectiveness  reports; 
records  corrections;  formal /informal 
medical  or  dental  treatment/ 
examination;  flying/rated  status 
administration;  extended  active  duty: 
emergency  data;  fine  of  duty 
determinations;  human/personnel 
reliabAity;  career  connseling;  records 
transmittal;  AF  reserve  administration: 
Air  National  Guard  administration; 
board  proceedings;  personnel  history 
statements;  Veterans  Administration 
compensations;  disciplinary  actions; 
record  extracts;  locator  information; 
personal  clotfaing/eqtupment  itemr, 
passport;  classification:  grade  data; 
Career  Reserve  applications/ 
cancellations;  trafRc  safety;  Unit 
Military  Traiaing;  travel  voucher  for 
TDY  to  Republic  of  Vietnam;  dependent 
data;  profession^  achievements; 
Geneva  Convention  card;  Federal 
insurance;  travel  and  duty  restrictions: 
Conscientious  Objector  status; 
decorations  and  awards;  beiiges; 
Favorable  Communications  (colonels 
only);  Inter-Setvice  transfers;  pay  and 
allowances;  combat  dxrty,  leave; 
photographs,  and  Persoimel  Data 
System  products. 

AUTHOarrr  km  HUUNTtNANCC  OP  THt 


10  U.SXI  6013.  Secretary  of  ^  Air 
Force:  Powers  and  duties;  delegation  by; 
as  implemented  by  Air  Force  Regulation 
35-'44,  NGlitary  Personnel  Records 
System,  and  Executive  Order  9397. 

nmPOSE(s): 

Military  personnel  reoords  are  used  at 
all  levels  of  Air  Force  personnel 
management  within  die  agency  for 
actions/processes  related  to 
procurement,  education  and  training. 
classificatioR,  assignment  career 
devf-Iopment,  evaluation,  promotion, 
con'pensation.  sustentatkm,  separation 
and  retirement. 


ROtrriNi  uses  «p  Mic 

THE  SYSTEM,  irillWIlQ  CAI 

USERS  AND  ms  PVHPOtt  OP  SUCH  WSSS: 

Records  may  be  disclosed  to  the 
Veterans  Administration  for  research, 
processing  and  adjudication  of  claims, 
and  providing  medical  care. 

To  dependents  and  survivors  for 
detprmination  of  eligibility  for 
idcntiScation  card  privileges. 

To  the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS)  for  determination  of 
eligiblility  and  benefits. 

To  local  Immigration/Naturalization 
otice  for  accountability  and  audit 
purposes. 
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To  State  Unemployment 
Compensation  offices  for  vertification  of 
military  service  related  information  for 
unemployment  compensation  claims: 
Respective  local  state  government 
offices  for  vertification  of  Vietnam 
"State  Bonus"  eligibility. 

To  the  Office  of  Personnel 
Management  for  verification  of  military 
service  for  benefits,  leave,  or  Reduction 
in  Force  purposes,  and  to  establish  Civil 
Service  employee  tenure  and  leave 
accrual  rate. 

To  the  Social  Security  Adminstration 
to  substantiate  applicant's  credit  for 
social  security  compensation;  Local 
state  office  for  vertification  of  military 
service  relative  to  the  Soldiers  and 
Sailors  Civil  Relief  Act  Information  as 
to  name.  rank.  Social  Security  Number, 
salary,  present  and  past  duty 
assignment,  future  assignments  that 
have  been  finalized,  and  office  phone 
number  may  be  provided  to  military 
financial  institutions  who  provide 
services  to  DoD  personnel.  For 
personnel  separated,  discharged  or 
retired  from  the  Air  Force,  information 
as  to  last  known  address  may  be 
provided  to  the  military  financial 
institutions  upon  certification  by  a 
financial  institution  officer  that  the 
facility  has  a  dishomored  check  or 
defaulted  loan. 

To  the  Selective  Service  Agencies  for 
computation  of  service  obligation. 

To  the  American  National  Red  Cross 
for  emergency  assistance  to  mlltary 
members,  dependents,  relatives  or  other 
persons  if  conditions  are  compelling. 

To  the  Department  of  Labor  for  claims 
of  civilian  employees  formerly  in 
military  service,  verification  of  service- 
related  information  for  unemployment 
compensation  claims,  investigations  of 
possible  violations  of  labor  laws  and  for 
pre-employment  investigations. 

To  the  National  Research  Council  for 
medical  research  purposes. 

To  the  U.S.  Soldiers'  and  Airman's 
Home  to  determine  eligibility. 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  also  apply  to  this 
system. 


Records  stored  at  National  Personnel 
Records  Center  are  retrieved  by  registry 
number,  last  name,  first  name,  middle 
initial  and  Social  Security  Number. 


Maintained  in  visible  file  folders/ 
binders,  cabinets  and  on  computer  and 
computer  output  products. 


Records  are  accessed  by  person(s) 
responsible  for  servicing  the  records 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  stored  in  locked 
room,  cabinets,  and  in  computer  storage 
devices  protected  by  computer  system 
software. 


Those  doaunents  designated  as 
temporary  in  the  prescribing  directive 
remain  in  the  records  until  their 
obsolenscence  (superseded,  member 
terminates  status,  or  retires)  when  they 
are  removed  and  provided  to  the 
individual  data  subject 

Those  documents  designated  as 
permanent  remain  in  the  military 
personnel  records  system  permanently 
and  are  retired  with  the  master 
personnel  record  group. 

Assistant  Deputy  Chief  of  Staff/ 
Manpower  and  Personnel,  Randolph 
AFB.  TX  78150-6001. 

WOTIHCaTIOII  WWKIDOWK 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Assistant  Deputy  Chief  of  Staff/ 
Manpower  and  Personnel  Randolph 
AFB,  TX  78150-6001. 

Individuals  may  also  appear  in  person 
at  the  responsible  official's  office  or  the 
respective  repository  for  records  for 
personnel  in  a  particular  category  during 
normal  duty  hours  any  day  except 
Satimlay,  Sunday  or  national  and  local 
holidays.  The  Saturday  and  Sunday 
exception  does  not  apply  to  Reserve  and 
National  Guard  units  during  periods  of 
training.  The  system  manager  has  the 
right  to  waive  these  requirements  for 
personnel  located  in  cueas  designated  as 
Hostile  Fire  Pay  areas.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
system  notices. 


Information  in  the  system  is  retrieved 
by  last  name,  first  name,  middle  initial 
and  Social  Security  Number. 


Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Assistant  Deputy  Chief  of  Staff/ 
Manpower  and  Personnel,  Randolph 
AFB.  TX  78150-6001. 

Individuals  may  also  appear  in  person 
at  the  responsible  official's  office  or  the 
respective  repository  for  records  for 


personnel  in  a  particular  category  during 
normal  duty  hours  any  day  except 
Saturday,  Sunday  or  national  and  local 
holidays.  The  Saturday  and  Sunday 
exception  does  not  apply  to  Reserve  and 
National  Guard  units  during  periods  of 
training.  The  system  manager  has  the 
right  to  waive  these  requirements  for 
personnel  located  in  areas  designated  as 
Hostile  Fire  Pay  areas.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
system  notices. 

CONTESTIMO  RCCORO  MOCfOUmS: 

The  Air  Force  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35: 
32  CFR  part  806b;  or  may  be  obtained 
from  the  system  manager. 

RKCOAO  tOUnCt  CATEOOmES: 

Information  is  obtained  from  the 
subject  of  the  file,  supervisors, 
correspondence  generated  within  the 
agency  in  the  conduct  of  official 
business,  educational  institutions,  and 
civil  authorities. 

tXEMmON  CLAIMED  PON  THE  SYtTBM: 

None. 

(FR  Doc  01-3466  Filed  2-12-81:  8:45  am] 
BNJJNa  COOE  MW-OI-H 


Defens*  Logistics  Agency 

Privacy  Act  of  1974;  Addition  of  a 
Record  System 

agency:  Defense  Logistics  Agency 

(DLA).  DOD. 

ACTION:  Notice  of  a  New  System  of 

Records. 

summary:  The  Defense  Logistics 
Agency  proposes  to  add  a  new  record 
system  to  its  inventory  of  record  system 
notices  subject  to  the  Privacy  Act  of 
1974.  as  amended.  (5  U.S.C  S52a). 

DATES:  The  proposed  action  will  be 
effective  without  further  notice  on 
March  15. 1991.  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 

ADDRESSES:  Ms.  Susan  Salus,  DLA- 
XAM,  Defense  Logistics  Agency, 
Cameron  Station,  Alexandria,  VA 
22304-6100.  Telephone  (703)  274-6234  or 
Autovon  284-6234. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  complete  inventory  of  Defense 
Logistics  Agency  record  system  notices 
subject  to  the  Privacy  Act  of  1974,  ai 
amended,  have  been  published  in  the 
Federal  Register  as  follows: 
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so  PR  22897— May  29, 1985  (DoD 
Compilation,  changes  follow). 

50  FR  51896— Dec  20, 1985. 

51  FR  2744»— )ul.  31, 1986. 

51  FR  30104— Aug  22. 1986.  ' 

52  FR  35304— Sep.  18  1987. 

52  FR  37495— Oct.  7. 1987. 

53  FR  04442— Feb.  18  1988 
53  FR  09965— Mar.  28  1988. 
53  FR  21511— lun.  8  1988. 
53  FR  26105— lul.  11. 1988. 
53  FR  32091— Aug.  23, 1988. 
53  FR  39129-Oct.  5. 1988. 
53  FR  44937— Nov.  7. 198a 

53  FR  48706— Dec  2. 1968. 

54  FR  11997— Mar.  23, 1989. 

55  FR  21916— May  30, 1990  (DLA  Address 
Directory). 

55  FR  32284— Aug.  8  1990. 
55  FR  32947— Aug.  13. 1990. 
55  FR  340S&-Aug.  21. 1990. 
55  FR  42755— Oct  23. 1990. 
55  FR  53178— Dec.  27, 1990. 

The  new  system  report,  as  required  by 
5  U.S.C.  552a(r)  of  the  Privacy  Act  was 
submitted  on  January  30, 1991,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  paragraph  4b  of  Appendix  I 
to  0MB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals",  dated 
December  12, 1985  (50  FR  52738. 
December  24, 1985). 

February  8  1991. 
L.M.Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S322.05  DMDC 

SYSTEM  NAME: 

Noncombatant  Evacuation  and 
Repatriation  Data  Base. 

SYSTEM  location: 

W.R.  Church  Computer  Center,  Naval 
Postgraduate  School,  Monterey,  CA 
93943.  Information  may  be  accessed  by 
remote  terminals  at  the  repatriation 
centers.  The  location  of  the  repatriation 
centers  can  be  obtained  from  the 
Headquarters  Department  of  the  Army, 
Office  of  Deputy  Chief  of  Staff  for 
Personnel.  DAPE-MO.  Washington.  DC 
20310-0300.  Telephone  (703)  614-4766. 

CATEOOfllKS  OP  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  noncombatant  evacuees  including 
service  members,  their  dependents,  DoD 
and  non-DoD  employees  and 
dependents.  U.S.  residents  abroad, 
foreign  nationals  and  corporate 
employees  and  dependents. 

CATEOOMES  OF  RBCOHOS  IN  THE  SYSTEM: 

Social  Security  Number,  name,  date  of 
?:irth,  passport  number,  country  of 


citizenship,  marital  status,  sex. 
employer,  destination  address  and  type 
of  assistance  needed. 

authomty  for  maintenance  of  the 
system: 

Executive  Order  12656,  Assignment  of 
Emergency  Preparedness 
Responsibilities,  November  18, 1988; 
DoD  Directive  5100.51,  Protection  and 
Evacuation  of  U.S.  Citizens  and 
Designated  Aliens  in  Danger  Areas 
Abroad  and  Executive  Order  9397. 

FURPOSE(S): 

To  the  Headquarters  Department  of 
the  Army.  Office  of  Deputy  Chief  of 
Staff  for  Personnel.  DAPE-MO.  for  the 
purposes  of  tracking  evacuees  from 
emergency  situations  in  foreign 
countries  to  ensure  location  and  receipt 
of  necessary  relocation  services  and  to 
provide  information  to  all  of  DoD, 
Federal,  state,  and  local  agencies  on  an 
as-requested  basis. 

To  the  Office  of  the  Secretary  of 
Defense  (Force  Manpower  and 
Personnel]  for  the  purposes  of 
identifying  and  coordinating  DoD 
civilian  employees  who  have  been 
evacuated  and  for  job  placement  of 
evacuated  Federal  employees. 

To  the  Joint  Staff,  as  executors  of 
evacuation  operations  when  called  upon 
to  do  so.  for  the  purposes  of  assessing 
costs  of  services  provided  and 
recovering  the  cost  of  evacuation  from 
the  appropriate  agency. 

To  each  military  service  for  the 
purposes  of  accounting  for  its  respective 
military  members  and  their  families  who 
have  been  evacuated.  Each  family  is 
assigned  a  U.S.  sponsor  who  is 
responsible  for  assisting  the  evacuated 
family  in  a  safe  haven  status. 

To  the  Department  of  the  Army  for 
purposes  of  assigning  a  sponsor  to  each 
family  and  tracldng  all  DoD  dependents 
and  family  members  who  have  been 
evacuated  from  a  country  and  arrived  in 
the  U.S. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  NiCLUDINO  CATEOOMES  OF 
USERS  AND  THE  FURPOSSS  OF  SUCH  USES: 

To  individuals  who  have  been 
evacuated  but  who  have  been  separated 
from  their  family  and/or  spouse. 
Information  will  be  released  to  the 
individual  indicating  where  the  family 
member  was  evacuated  from  and  final 
destination. 

To  Department  of  State  to  plan  and 
monitor  evacuation  effectiveness  and 
need  for  services  and  to  verify  the 
number  of  people  by  category  who  have 
been  evacuated. 

To  the  American  Red  Cross  so  that 
upon  receipt  of  information  from  a 
repatriation  center  that  a  DoD  family 


has  arrived  safely  in  the  U.S..  the  Red 
Cross  may  notify  the  service  member 
(sponsor)  still  in  the  foreign  country  that 
his/her  family  has  safely  arrived  in  the 
United  States. 

To  the  Immigration  and  Naturalization 
Service  to  tradk  and  make  contact  with 
all  foreign  nationals  who  have  been 
evacuated  to  the  U.S. 

To  the  Department  of  Health  and 
Human  Services  for  purposes  of  giving 
financial  assistance  and  recoupment  of 
same.  To  identify  individuals  who  might 
arrive  with  an  illness  which  would 
require  quarantine. 

The  Defense  Logistics  Agency 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  DLA  compilation  apply 
to  this  record  system. 

POUCIES  ANO  FRACTKES  FOR  STORINO, 
RETRIEVINQ,  ACCSSSMM  AND  DISFOSINO  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  and  hard  copy  storage. 

retrievabiltty: 

Retrieved  by  name.  Social  Security 
Number,  or  location  of  evacuation  point 
or  repatriation  center. 

SAFEGUARDS: 

Computerized  records  are  maintained 
in  a  controlled  area  accessible  only  to 
authorized  personnel.  Entry  to  these 
areas  is  restricted  to  those  persormel 
with  a  valid  requirement  and 
authorization  to  enter. 

Access  to  personal  information  is 
restricted  to  those  who  require  the 
records  in  the  performance  of  their 
official  duties,  and  to  the  individuals 
who  are  the  subject  of  the  information 
or  their  authorized  representative. 
Access  to  personal  information  is 
further  restricted  by  the  use  of 
passwords. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  on-line  for 
one  year  and  are  then  archived  as  an 
historical  data  base. 

SYSTEM  MANAGER(S)  ANO  ADDRCSS(ES): 

Director,  Defense  Manpower  Data 
Center,  1600  N.  Wilson  Boulevard,  Suite 
400.  Arlington,  VA  22209-2593. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Director,  Defense  Manpower  Data 
Center,  1600  N.  Wilson  Boulevard,  Suite 
400.  Arlington.  VA  22209-2593. 
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Indhrirtarii  ■uiiliig  aoceM  to  nconls 
about  tfawnht  oiitainBd  in  this 
reeMd  syitciB  •honld  artrirwM  mitten 
inquiries  to  the  Director,  Dofewsr 
Msnpimnr  Data  Caatar.  MOO  N.  Wilson 
Bmrievafd.  Suite  40a  Acliqgton.  VA 
TTTIW  TMfl 

Written  inquiry  should  oontaia  the  Aill 
name.  Social  Sacud^  Number,  date  of 
birth,  and  current  adHreas  and  telephone 
number  of  the  individuaL 


The  DLA  roles  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determination  are 
contained  in  DLA  Regulation  5400.12;  32 
CFR  part  1280;  or  may  be  obtained  &om 
the  system  manager. 


"Rie  tfiHtary  Sei  vices,  DoD 
Components,  from  individuals  via 
application. 


t-nrnti 

None. 
[FR  Doc  91^3467  Filed  2-U-01:  &4S  am] 


DELAWARE  RIVER  BASIN 
COMMISSION 


Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
February  20, 1991  beginning  at  1:00  p.m. 
in  the  Goddard  Conference  Room  of  its 
ofGces  at  2S  State  Police  Drive,  West 
Trenton,  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 
for  public  observation  at  9:30  a.m.  at  the 
same  location  and  will  include 
discussion  of  the  upper  Delaware  ice 
jam  project;  Delaware  Estuary  use 
attainability  proposals;  Comprehensive 
Plan  amendments  involving  recreational 
projects;  retroactive  water  charges; 
project  review  filing  fee  schedule 
proposal  and  a  Commission  interbasin 
transer  policy. 

The  subjects  of  the  hearing  will  be  as 
foUowr 

A  Proposal  to  Ada^  tbe  1990  Water 
Resources  Program 

A  proposal  that  the  1990  Water 
Resources  Program  and  the  activities, 
programs,  iltitiativea.  concerns, 
projections,  and  proposals  identified 
and  set  fntfa  therein  be  aooepted  and 
adopted,  in  accordance  with  the 
requirements  of  section  13.2  of  the 
Delaware  River  Basin  Compact.  This 


hearing  continues  that  of  December  12. 
1990. 

Application  for  Approvri  of  fhe 
Followi^  PmIocIs  Panuaat  la  Aitida 
10  J,  Aitide  11  and/or  Section  3J  af  Hm 


1.  Warminster  Municipal  Authority 
DSOSl  CP  Renewat-2.  An  application 
for  ttie  renewal  af  a  ground  water 
withdrawal  project  to  supply  ap  to  5.4 
million  gallons  (rag) /SO  days  of  water  to 
the  applicant's  water  distribution 
system  from  Well  No.  36.  Commission 
approval  on  November  26, 1985  was 
limited  to  five  years.  Tlie  applicant 
requests  that  the  total  witfa^wal  from 
all  wells  remain  limited  to  98.46  mg/30 
days.  The  project  is  located  in 
Warminister  Township,  Bucks  County  in 
the  Southeastern  Pemnjdvania  Ground 
Water  Protected  Area. 

2.  Villase  ofMonticelh  D-tfl-5  CP 
RenewaI-2.  An  application  for  die 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  17.1  mg/30  days 
of  water  to  the  applicant's  distribution 
system  from  Wefl  Nos.  1  and  2. 
Commission  approval  on  February  28. 
1986  was  limited  to  five  years  and  will 
expire  unless  renewed.  "Hie  applicant 
requests  that  the  total  withdrawal  from 
all  wells  remain  Umited  to  17.1  mg/30 
days.  The  project  is  located  in  the 
Village  of  Monticello,  Sullivan  County, 
New  York. 

8.  Grand  Central  Sanitary  Landfill  D- 
86-52.  An  application  to  construct  a  0.06 
million  gallons  per  day  (mgd) 
wastewater  treatment  plant  to  treat 
leachate  from  the  Grand  Central 
Sanitary  Landfill.  Currently,  leachate  is 
pretreated  in  an  aeration  lagoon,  then 
hauled  to  local  publicly  owned 
treatment  plants  for  final  processing. 
Discharge  will  be  to  the  Little  Bushkill 
Creek.  A  determination  of  the  allowable 
total  dissolved  solids  concentration  in 
the  project  effluent  has  been  requested. 
The  landfill  occupies  53  acres  of  a  102 
acre  tract  located  in  Plainfield 
Townahip,  Northampton  County, 
Pennsylvania. 

4.  Interstate  Storage  and  Pipeline 
Corporation  D-89-12.  An  application  for 
approval  of  a  project  to  withdraw  up  to 
6.48  mg/30  days  of  water  for  the 
applicant's  ground  water 
decontamination  project  from  new  Well 
No.  RW-1,  and  to  limit  the  withdrawal 
from  all  wells  to  6.48  mg/30  days.  The 
protect  is  located  in  Burlington 
Township.  Burlington  County,  New 
Jersey. 

5.  Wampler-Longacre,  Inc.  D-8&-S5. 
An  application  to  expand  an  existing 
indostrial  wastewater  treatment  plant 
(IWTP).  serving  the  applicant's  poultry 
processing  facilities.  The  IWTP  will  be 


expanded  from  015  ngd  to  aao  mgd. 
The  tertiary  treated  efflnent  will 
continue  to  disdtai<ge  to  a  swale  which 
flows  to  Indian  Creek,  a  tributary  of  the 
East  Branch  PerkiomenCieek.  Tlie 
project  is  located  at  Allentown  Road 
and  Route  113  in  Franconia  Township, 
Montgomery  County.  Pennsylvania. 

6.  Moorestown  Township  D-80-S3  CP. 
A  project  to  modify  and  upgrade  the 
applicant's  existing  2.5  mgd  sewage 
treatment  plant.  The  STP  serves 
Moorestown  Township  and  dischaiges 
treated  effluent  to  the  North  Brandi 
Pennsauken  Creek,  adjacent  to  the  plant 
site  near  Pine  Road  in  Moorestown 
Township,  Burlington  County,  New 
Jersey. 

7.  Mahoning  Township  Board  of 
Supervisors  D-00-S9  CP.  A  sewage 
treatment  plant  (STP)  project  to 
construct  a  0.07  mgd  package  treatment 
facility  with  its  outfall  to  discharge 
treated  effluent  to  the  Lehigh  River.  The 
STP  will  provide  secondary  treatment 
and  serve  the  Packerion  and  Jamestown 
sections  of  Mahoning  Township,  llie 
STP  will  be  located  in  Mahoniiig 
Township;  just  east  of  State  Route  209 
adjacent  to  the  west  bank  of  the  Lehi^ 
River,  and  just  north  of  the  Borough  of 
Lehighton's  corporate  boundary  in 
Carbon  County,  Pennsylvania. 

8.  Hatfield  Quality  Meats.  Inc.  DSO- 
70.  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  5.4  mg/30  days  of  water  to 
the  appticant's  processing  plant  botn 
new  Well  No.  8,  and  to  increase  die 
existing  withdrawal  limit  of  4.75  mg/30 
days  from  all  wells  to  9.5  mg/30  days. 
The  project  is  located  in  Hatfield 
Township,  Montgomery  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

9.  Moyer  Packing  Company  D-90-76. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  2.25  mg/30  days  of  water  to  the 
applicant's  processing  from  new  Well 
No.  6,  and  to  increase  the  existing 
withdrawal  limit  of  all  wells  from  5.72  to 
6.4  mg/30  days.  Commission  approval  of 
Docket  D-83-31  on  August  28, 1985  was 
limited  to  five  years  and  has  expired  for 
Well  Nos.  1-5.  The  applicant  has 
requested  the  renewal  of  Well  Nos.  3. 4 
and  5.  The  project  is  located  in 
Franconia  "Township,  Montgomery 
County,  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

10.  Seaview  Oil  Company  D-W-61. 
An  industrial  wastewater  treatment 
plant  (IWTP)  project  to  modify  an 
existing  wastewater  treatment  system  at 
the  applicant's  petroleum  refineiy  plant 
site.  The  modified  IWTP  will  treat  up  to 
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0.108  mgd  on  an  average  monthly  basis 
and  discharge  to  Mantua  Creek 
approximately  2000  feet  upstream  of  its 
confluence  with  the  Delaware  River.  The 
treatment  modifications  include  pH 
adjustment,  equalization  and 
clarification,  and  installation  of  two 
biological  treatment  units.  The  project  is 
located  on  the  east  bank  of  Mantua 
Creek  in  West  Deptford  Township, 
Gloucester  County,  New  Jersey. 

11.  Nesquehoning  Borough  D-90-107 
CP.  A  project  to  construct  a  0.65  mgd 
sewage  treatment  plant  (STP)  to  serve 
the  Borough  of  Nesquehoning  and 
portions  of  Rush  Township  in  the  Lake 
Hauto  area.  Secondary  biological 
treatment  will  be  provided  with  the 
extended  aeration  process  and 
discharge  will  be  to  the  Nesquehoning 
Creek  just  north  of  the  STP.  The  STP 
will  be  located  approximately  1000  feet 
northeast  of  the  intersection  of  Routes 
209  and  93  in  the  Borough  of 
Nesquehoning,  Carbon  County, 
Pennsylvania. 

12.  Stroudsburg  Municipal  Authority 
D-91-1  CP.  An  application  for  approval 
of  a  ground  water  withdrawal  project  to 
supply  up  to  86  mg/30  days  of  water  to 
the  applicant's  distribution  system  from 
new  Well  Nos.  PW-1  and  2,  and  to  limit 
the  withdrawal  from  all  wells  to  86  mg/ 
30  days.  The  project  is  located  in  Stroud 
Township,  Monroe  County, 
Pennsylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated:  February  5, 1991. 
Susan  M.  Weiaman, 

Secretary. 

[FR  Doc.  91-3355  FUed  2r-\Z-9\\  8:45  am] 

BILUNO  CODE  •3«0-01-H 


DEPARTMENT  OF  EDUCATION 

Advisory  Council  on  Education 
Statistics;  Meeting 

AOCNCY:  Advisory  Council  on  Education 
Statistics,  Education. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Coimcil.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 


document  is  intended  to  notify  the 
general  public  of  their  opportimity  to 
attend. 

DATE  AND  TIMC  March  14, 1991, 9  a.m.— 
4:45  p.m.  and  March  15, 1991. 9  a.m.— 
Noon. 

ADDRESSES:  555  New  Jersey  Avenue, 
NW.,  room  326.  Washington,  DC  20208. 
FOR  FURTHER  INFORMATION  CONTACT 
Carrol  B.  Kindel,  Executive  Director, 
Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue, 
Room  400e.  Washington,  DC  20208-5574, 
telephone:  (202)  219-1329. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Education 
Statistics  (ACES)  is  established  imder 
section  406(c)(1)  of  the  Education 
Amendments  of  1974,  Public  Law  93-380. 
The  Council  is  established  to  review 
general  policies  for  the  operation  of  the 
National  Center  for  Education  Statistics 
(NCES)  in  the  Office  of  Educational 
Research  and  Improvement  and  is 
responsible  for  advising  on  standards  to 
insure  that  statistics  and  analyses 
disseminated  by  NCES  are  of  high 
quality  and  are  not  subject  to  political 
influence.  The  meeting  of  the  Council  is 
open  to  the  public. 

The  proposed  agenda  includes  the 
following. 

•  Commissioner's  Report 

•  Resources — Projects,  Staff  and 

Program  Dollars 

•  NCES  Statistical  Standards:  Major 

Areas  of  Concern  and  Detailed 
Discussion  of  Problematical 
Standards 

•  Council  Business 

•  Work  in  Progress:  NAEP,  National 

Forum  on  Education  Statistics,  and 

Confidentiality 
Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director,  Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue,  NW., 
room  400e.  Washington,  DC  20208-5574. 
Christopher  T.  Cross, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 
[FR  Doc  91-3351  Filed  2-12-91;  8:45  am] 

BILUNaCOOE  4O0O-O1-« 

National  Council  on  Vocational 
Education;  Meeting;  Correction 

agency:  National  Council  on  Vocational 
Education.  Education. 
action:  Notice  of  public  meeting  of  the 
council;  correction. 

summary:  On  Thursday,  February  7. 
1991  (56  FR  4986),  the  Department  of 
Education  published  a  notice  of  a  public 
meeting  for  the  National  Council  on 


Vocational  Education,  we  inadvertently 
omitted  the  time  of  the  meeting.  This 
notice  corrects  that  error.  The  meeting 
will  be  held  from  9  a.m.  to  4  p.m.  on 
February  25, 1991. 
DATES:  February  25, 1991. 
addresses:  Embassy  Suites  Hotel 
(Ambassador  Room),  1250  22nd  St., 
NW..  Washington.  DC  20037.  (202)  857- 
3388. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Joyce  Winterton,  Executive  Director, 
330  C  Street.  SW..  MES— suite  408a 
Washington.  DC  20202-7580.  (202)  732- 
1884. 

Dated:  February  8. 1991. 
Joyce  Winterton. 
Executive  Director. 

[FR  Doc.  91-3427  Filed  2-12-91:  8:45  am] 
BtlXMO  COOC  4000-ei-H 


DEPARTMENT  OF  ENERGY 

Voluntary  Agreement  and  Plan  of 
Action  to  Implement  the  International 
Energy  Program;  Meeting 

In  accordance  with  section 
252(c)(l)(A)(i)  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C. 
6272(c){l)(A)(i)).  the  following  meeting 
notice  is  provided: 

A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  Thursday, 
February  21, 1991,  at  the  offices  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  2,  rue  Andre 
Pascal,  Paris,  France,  begiiming  at  9:30 
a.m.  The  purpose  of  this  meeting  is  to 
permit  attendance  by  representatives  of 
U.S.  company  members  of  the  lAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ)  which  is 
scheduled  to  be  held  at  the  OECD 
offices  on  that  date.  The  agenda  for  the 
meeting  is  under  the  control  of  the  SEQ. 
It  is  expected  that  the  following  draft 
agenda  will  be  followed: 

1.  Adoption  of  the  agenda 

2.  Summary  Record  of  SEQ  meeting  on 
January  25. 1991 

3.  Gulf  situation  and  possible  lEA 
emergency  responses,  including 
preparation  and  implementation  of 
lEA  contingency  plans 

4.  Any  other  business 

As  provided  in  section  252(c)(l){A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act,  the  meeting  is  open  only  to 
representatives  of  members  of  the  lAB, 
their  counsel,  representatives  of  the 
Departments  of  Energy,  Justice,  State, 
the  Federal  Trade  Commission,  and  the 
General  Accounting  Office, 
representatives  of  Committees  of  the 
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Congresa.  representatives  of  the  lEA. 
representativea  of  members  of  the  SBQ. 
representatives  of  the  Commission  of 
the  European  Communities,  and  invitees 
of  the  lAa  or  the  lEA. 

iMued  in  Wathingtoa  DC  February  S. 
1901. 

StspoBB  A-  ^WakonsM* 
General  Couimel 
(FR  Doc  91-3483  Filed  2-12-Sl:  8:45  am] 


OfllMOfI 

[FE  Doctof  No.  tO-f  1-NQ) 

FiMl  Sfvte—  Qroup,  Inc,  (Mar 
Granting  Blankat  AultMfiMtton  T« 


aosncy:  Office  of  Fossfl  Energy.  DOE. 
MCnoic  Nonce  of  ^n  ortter  gmtmg 
blanket  authorization  to  import  natural 
gas. 

SUMMAMV:  Hw  Office  of  Fe«1  Energy  of 
the  Deparlment  of  Eaergygive*  notioe 
that  it  has  issued  an  order  granting  Pud 
Services  Croup.  Inc.,  blanket 
authorization  to  import  up  to  14.6  Bcf  of 
Canadian  natural  gas  over  a  two  year 
period  beginnlAg  on  the  date  of  the  Rrst 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Progeams  Docket  Room.  3F-056. 
Forreslai  Building,  US.  Department  of 
Energy,  1000  independence  Avenue. 
SW..  Washingtoa  DC  205S5,  (202)  586- 
9476.  Tke  docket  room  is  open  between 
the  hours  of  8  ajn.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

isaaedia  WaifaiBgton,  DC  February  &, 
1991. 
Clifroni  P.  THMHrasU. 

Acting  Deputy  Amietaat  Secretary  for  Fuels 
Prognnnm,  Ofice  afPoaeU  Energy. 

[FR  Doc.  91-H79  Filed  2-12-41;  8:45  am| 
SUJMO  COOK  I 


(FE  Deatet  Na«1-<»4IQ] 


Hadson  Qaa  SyMaaw*  Inc.;  A^pHcaQon 
To  Import  Natural  Qaa  Proni  Canada 

AOINCV:  Ofice  of  Fossil  Energy,  DOE. 
action:  Notice  of  application  for 
blanket  autiMvtzatioa  to  import  nalural 
gas  from  Canada. 


:  The  Office  of  Fossil  Energy 
(FEl  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  January  B, 
1991,  of  an  application  filed  by  Hadson 
Cas  Systems,  bia  (Hadson).  requesting 
blanket  authorization  to  import  up  to  50 
Bcf  of  natural  gas  from  Canada  for 


short-term  or  spot  marittft  sfries,  biiiigiiig 
March  3, 1991,  llie  date  Hadsen's 
existing  import  authorization  expiree. 
Hadson  intends  to  use  existiag  facilities 
in  the  United  States  sod  states  that  it 
will  notify  DOE  of  the  date  of  first 
delivery  and  submit  quarteriy  reports 
detailii^  each  transactian. 

The  applicatioa  iwas  Gied  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  interveation  and 
written  comments  are  invited. 
DATES:  ftotests.  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  t>e  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  ejkX.,  March  15, 1991. 
AOOMMlft  Office  of  Fuels  Programs, 
Fossil  Eaergy,  U.S.  Department  of 
F.nergy,  room  3F-e56,  F&-50,  Forrestal 
Building.  1000  Indepeodenoe  Avenue, 
SW,  Washi^toQ.  DC  20585. 
FOa  FUNTMm  aVOINIATION: 
fohn  S.  Boyd,  Office  of  Fuels  Programs, 
Fossil  Energy.  U.S.  Departmrat  of 
Energy,  Forrestal  Building,  room  3F- 
056, 1000  Independence  Avenue,  SW„ 
Washington.  DC  20565.  (202)  566-4523 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy. 
U.S.  Department  of  Eneigy,  Forrestal 
Building,  room  6E-042.  GC-14, 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-6667. 
SUPPLEMENTANV  INKMMUTIOM:  Hadson. 
a  Oklahoma  corporation  with  its 
principal  place  of  business  in  Irving, 
Texas,  is  a  wholly  owned  subsidiary  of 
HadsoB  Corporation.  Hadson  gathers. 
aggregates  and  markets  natural  gas  to 
commerdai  and  industrial  customers  as 
well  as  local  distribution  companies, 
acting  on  its  own  behalf  or  as  agent  or 
broker  for  others.  Sales  of  natural  gas 
under  the  proposed  authorizations 
would  be  freely  negotiated  at  arms 
length  including  price,  duration,  volume, 
renegotiation  provisions  and  take-or-pay 
provisions,  if  any. 

Hadson  Canada,  Inc..  Hadson's 
wholly-owned  subsidiary,  was  granted 
blanket  authority  by  DOE/ERA  Opinion 
and  Order  No.  144.  (Order  144)  ERA 
\  70.667.  to  insert  and  export  natural  gas 
over  separate  two-year  terms  beginning 
on  the  dates  of  first  import  and  export. 
This  import/export  authority  was 
transferred  to  Hadson  by  DOE/ERA 
Opinion  and  Order  No.  144-A.  1  BRA 
\  70.692.  DOE/ERA  Opinion  and  Order 
No.  288, 1  ERA  170,830,  extended 
Hadson's  blanket  import  authority 
through  March  2, 1991.  Although  Hadson 
also  requests  "reinstatement  of  the  prior 
export  authorization",  it  is  noted 


Hadson's  separate  export  authority 
under  Orders  144  and  144-A,  which  Iws 
never  been  aaed,  has  not  exfnred,  and 
therefore  is  effectively  withdrawn  from 
consideration  in  this  proceeding. 

The  decision  en  the  application  for 
import  authority  will  be  made  consistent 
with  DOFb  gas  inyort  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  In  the  markets 
served  is  the  primary  consideration  in 
determinnig  whether  it  is  in  the  p\ibHc 
interest  (49  FR  6684,  February  22. 1984). 
Parties  that  may  oppose  tins  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicant 
asserts  that  the  proposed  import 
authority  would  be  in  the  public  interest 
because  it  will  help  ensure  the  efficient 
allocation  of  natural  gas  in  the  U.S. 
market  place.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  these  assertions. 

NEPA  Compliance 

"Rie  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq.) 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Consent  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  tointervene. 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
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comments  and  replies  tfaer^o. 
Additional  procedures  will  be  used  as 
necenary  to  achieve  a  complete 
understanding  of  tiie  &cts  and  issues.  A 
party  aeekiag  mtervention  may  request 
that  additional  procedures  be  provided, 
such  as  addition^  written  comments,  an 
oral  presentation,  a  conference,  or  trial< 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessaiy.  Any 
request  for  an  oral  presentation  should 
identify  the  snbstantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  woald  materially 
advance  the  proceeding-  Any  request  btt 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  mid  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notioe  will  be  provide  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
response  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.31& 

A  copy  of  Hadson's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  Room  3F-.056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  on  February  A, 
1991. 
CUffard  P.  Torasazawiki 

Acting  Deputy  AtsiBtantSeavtary  for  Fuels 

ProgramM.  Office  of  Fossil  Energy. 

(FR  Doc.  gi-34a0  Filed  2-12-91:  8:45  am] 


[FE  Oockat  Na  91-02-NG] 

JMC  Fuel  Sarvlcas,  Inc.;  Application 
for  Btankat  Authorization  To  Import 
Natural  Gaa 

AQEMCV:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  appbcation  for 
blanket  authorization  to  import  natural 
gas. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  January  7. 
1991.  of  an  application  filed  by  JMC  Fuel 
Services.  Inc.  (JMC  Fuel)  for  blanket 
authorization  to  import  up  to  50  Bcf  of 


Canadian  natural  gas  for  a  two-year 
term  beginning  on  the  date  of  first 
delivery.  JMC  Fuel  intends  to  use 

existing  pipeline  facilities  for  the 
transportation  of  the  hnported  gas. 

The  application  is  fifeid  under  aection 
3  of  the  Natiiral  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  x>t  intervention  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  adcfitional  procedures  and 
written  comments  are  to  be  filed  at  the 
'  address  listed  below  no  later  than  4:30 
pjn..  ej.t.  Mardi  15. 1991. 
AOoneaSES:  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056. 
FE-50. 1000  Independence  Avenue,  SW., 
Washington,  DC  20S85. 
poR  nmTHER  mroRMATiON  contact: 
Thomas  Dukes,  Office  of  Fuels 
Programs,  Fossil  Energy.  U.S. 
Department  of  Ener^.  Forrestal 
Building,  room  3F-094. 1000 
Independence,  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586-fl590. 
Diane  Stubbs.  Office  of  Assistant 
General  Counsel  for  Fossil  Energy. 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042, 1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585,  (202)  566-6667. 
SUPPLEMENTARY  INFORMATION:  JMC 
Fuel,  a  Delaware  corporation  witii  its 
principal  place  of  business  in  Boston. 
Massachusetts,  is  a  wholly  owned 
subsidiary  of  J.  Makowski  Company, 
Inc.  JMC  Fuel  was  formed  for  the 
purpose  of  purchasing  and  marketing 
natiu-al  gas  in  the  United  States  and 
Canada. 

JMC  Fuel  intends  to  import  natural 
gas  on  behalf  of  Canadian  producers, 
pipelines  or  marketers  for  short-term 
sales  to  U.S.  purchasers  including,  but 
not  limited  to,  industrial  end-users, 
electric  generation  projects  and  local 
distribution  companies,  llie  terms  of 
each  transaction,  including  price  arid 
volume,  will  depend  on  the  market" 
demand  for  natural  gas  and  will  be 
structured  to  meet  competition  in  the 
marketplace. 

JMC  Fuel  stiites  that  all  short-term  or 
spot  import  sales  contracts  would  be  for 
two  years  or  less  and  requests  authority 
to  import  gas  volumes  at  any  point  on 
the  international  border  where  existing 
facilities  exist.  In  support  of  its 
application.  JMC  Fuel  states  that  its  plan 
to  negotiate  for  short-term  supplies 
assures  that  the  terms  of  the  proposed 
imports  will  be  responsive  to  existing 
market  conditions  and  flius  will  remain 


competitive  for  the  duration  of  the 
arrangements. 

The  decision  on  this  import 
application  will  be  made  consistent  with 
DOE's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
iaaport  arrangement  in  the  markets 
served  is  the  primary  oonsideretion  ia  - 
determiiung  whether  it  is  in  tite  public 
interest  (49  FR  6664.  February  22. 1984). 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  birth 
in  the  policy  guidelines.  The  applicant 
asserts  that  imports  made  under  this 
requested  arrangement  will  be 
competitive.  Parties  opposing  the 
arrangement  bear  tbe  burden  of 
overcoming  this  assertion. 

NEPA  Complianoe 

The  National  Environmoital  Policy 
Act  (NQ>A).  42  U.S.C  4321.  et  se?.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmentel 
effecte  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibOities. 

Public  Comment  Procedures 

In  response  to  this  notioe.  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  ivith  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
altiiough  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests. 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
conunents  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
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that  additional  procedure*  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  flle 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  based  on  the  official  record, 
including  the  application  and  responses 
filed  by  parties  pursuant  to  this  notice, 
in  accordance  with  10  CFR  590.316. 

A  copy  of  the  JMC  Fuel's  application 
is  available  for  inspection  and  copying 
in  the  Office  of  Fuels  Programs  Docket 
Room,  3F-0S6  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a  jn.  and  4:30  p  jn.,  Monday  through 
Friday,  except  Federal  holidays. 

Uaued  in  Washington.  DC  February  6. 
1901. 

CUffotd  P.  TomaaaawiU. 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  n-3461  Filed  2-12-91;  8:45  am] 
MLUNQ  COM  tm  t1  II 

[FE  Docket  Na  •1-0»-liQ] 

Natural  Gas  Plp«lifM  Co.  Of  AiTMrica; 
Application  for  Long-Tarm 
Auttwrizatlon  To  Import  Natural  Qaa 
From  Canada 

AOINCV:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  application  for  long- 
term  authorization  to  import  natural  gas 
from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  January  28, 
1991.  of  an  application  filed  by  Natural 
Gas  Pipeline  Company  of  America 
(Natural)  to  import  up  to  171.325  Mcf  per 
day  of  natural  gas  from  Canada 
beginning  on  the  date  authorization  is 
granted  through  October  31,  2000.  The 
gas  would  be  purchased  from  Western 
Gas  Marketing  Limited  (Western),  the 
marketing  agent  for  TransCanada 


Pipelines  Limited  (TransCanada),  and 
used  for  system  supply.  It  would  enter 
the  United  States  near  Emerson, 
Manitoba,  at  the  existing 
interconnection  of  the  pipeline  systems 
of  TransCanada  and  Great  Lakes  Gas 
Transmission  Company  (Great  Lakes). 
Great  Lakes  would  then  transport  the 
gas  to  an  interconnection  with  ANR 
Pipeline  Company  (ANR)  in  Fortime 
Lake,  Michigan,  and  ANR  would 
redeliver  it  to  Northern's  system  near 
Woodstock  and  Joliet,  Illinois.  No  new 
domestic  pipeline  construction  would  be 
required  to  implement  the  proposed 
import. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATU:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  e.s.t,  March  15, 1991. 
ADOMfMU:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-^  1000  Independence  Avenue,  SW.. 
Washington.  DC  20585. 
KM  niRTim  iNFomiATiON  contact: 
P.J.  Fleming.  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-094, 
FE-53, 1000  Independence  Avenue,  SW.. 
Washington,  DC  20585  (202)  586-4819. 
Diane  Stubbs,  Office  of  Assistant 

General  Counsel  for  Fossil  Energy, 

Office  of  General  Counsel,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  6E-042,  GC-14, 1000 

Independence  Avenue,  SW.. 

Washington.  DC  20585  (202)  586-6667. 

SUPPUMCNTAIIV  mroRMATION:  Natural's 
transmission  system  includes  two  main 
gas  pipelines  and  extensive 
underground  storage  fields.  The 
Amarillo  Line  extends  from  points  near 
Amarillo,  Texas,  northward  to  Chicago 
Illinois.  The  other  mainline  system,  the 
Gulf  Coast  Line,  extends  from  gas 
producing  areas  in  Louisiana  and  the 
Texas  Gulf  Coast  to  Chicago,  Illinois, 
where  the  two  systems  interconnect. 
Natural  serves  municipalities  and  public 
utilities  throughout  the  Midwest  in  nine 
states.  The  majority  of  Natural's  sales 
are  made  in  Illinois. 

Natural  imports  Canadian  gas  directly 
from  ProGas  Limited,  and,  over  the  past 
twenty  years,  has  received  gas  from 
Great  Lakes  which  has  imported  and 
resold  Canadian  gas  to  Natural. 
According  to  its  application.  Natural 
purchased  171,325  Mcf  per  day  of 


Canadian  gas  frvm  Great  Lakes; 
however,  Great  Lakes'  authority  to 
import  a  substantial  portion  of  this 
amount  expired  November  1, 1990.  The 
proposed  import  frt>m  Western  is 
expected  to  account  for  16  percent  of 
Natural's  total  gas  supply;  23  percent  of 
which  comes  fr^Dm  Canada. 

This  application  was  initiated  because 
Natural  and  Great  Lakes  agreed  that 
Great  Lakes  would  "unbundle"  its 
imports  of  gas  which  it  purchases  from 
TransCanada  and  resells  to  Natural,  and 
Natural  would  purchase  the  gas  directly 
from  Canada.  Nattiral's  proposal 
culminates  a  transition  that  Great  Lakes 
began  several  yean  ago  to  unbundle  its 
sales  and  transportation  functions.  It  is 
noteworthy  that  on  September  13. 1990, 
the  Federal  Energy  Regulatory 
Commission  (FERC)  issued  an  order  (52 
FERC  Para.  61,255)  permitting  Great 
Lakes  to  abandon  sales  service  to 
Natuiral  provided  DOE's  authorization  is 
obtained  for  the  imports  proposed  by 
Natural  in  this  proceeding. 

Pursuant  to  a  letter  of  agreement 
between  Natural  and  Western  dated 
October  31, 1990,  Natural  would 
purchase  a  daily  contract  quantity 
(DCQ)  of  up  to  171,325  Mcf  of  gas  for  an 
initial  term  beginning  April  1, 1991,  and 
ending  October  31,  2000,  with  a 
provision  for  automatic  year  to  year 
extension  thereafter.  The  agreement  is 
subject  to  certain  conditions  precedent, 
including  receipt  of  all  U.S.  and 
Canadian  regulatory  approvals  and  - 
approval  from  the  producers  from  whom 
Western  intends  to  purchase  the  gas  for 
resale  to  Natural.  Natural  asserts  all 
conditions  precedent  have  been 
satisfied  except  its  receipt  of  import 
authorization  from  DOE. 

Natural  would  pay  an  import  price 
composed  of  a  monthly  demand  charge 
and  a  commodity  charge.  The  monthly 
demand  charge  is  equal  to  the  sum  of 
the  tolls  and  charges  for  firm 
transportation  on  the  Nova  Corporation 
of  Alberta  and  TransCanada  systems  to 
the  Emerson,  Manitoba  import  point  and 
a  supply  reservation  fee.  Tlie  supply, 
reservation  fee  is  contractually  set  at 
approximately  $0.15  (U.S.)  per  Mcf.  The 
commodity  component  of  the  import 
price  is  determined  by  subtracting  a 
transportation  allowance  of  $0.32  (U.S.) 
per  Mcf  from  a'spot  reference  price.  The 
transportation  allowance  is  subject  to 
adjustment  and  generally  represents  a 
portion  of  transportation  costs  incurred 
to  get  the  Canadian  gas  to  Natural's 
system.  The  spot  reference  price  is  the 
arithmetic  average  of  index  prices 
reported  by  Inside  FERC's  Gas  Market 
Report  for  spot  gas  deliveries  to  Natural 
in  Oklahoma,  Louisiana,  and  its  Gulf 
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Coast  Lme  in  Texas.  Natural  states  that 
the  impart  price  in  November  and 
December  1990  would  have  been  (2.21 
(U.S.)  per  Mcf  and  (2.33  (U.S.)  per  Mcf, 
respectively,  usi^g  a  100  percent  load 
factor. 

The  agreement  contains  both 
minimum  daily  and  minimum  seasonal 
take  provisions.  If  Natural  takes  less 
than  75,000  Mcf  per  day  for  the  months 
December  through  February  and  50,000 
Mcf  per  day  for  the  months  March 
through  November,  then  Natural  would 
make  a  deficiency  payment  of  $0.10 
(U.S.)  per  Mcf  on  the  portion  not  taken. 
Natural  is  required  to  purchase  at  least 
70  percent  of  the  aggregate  DCQ  in  the 
winter  period  November— March  and  50 
percent  of  the  aggregate  DCQ  in  the 
summer  period  April — October 
(approximately  18,109  and  18.332  MMcf, 
respectively).  The  payment  for  seastmal 
deficiencies  is  $0.20  (U.S.)  per  Mcf. 

The  parties  would  have  a  one-time 
right  to  terminate  the  contract  after  five 
years.  Before  the  end  of  the  fifth 
contract  year,  either  party  may  seek 
renegotiation  of  the  pricing  or 
volumetric  terms  to  be  effective 
beginning  in  the  sixth  year.  Absent 
agreement  the  contract  would 
terminate. 

In  support  of  the  application.  Northern 
asserts  that  the  requested  authorization 
simply  continues  a  service  historically 
provided  to  it  through  the  importation  of 
Canadian  gas  by  Great  Lakes.  The  total 
volume  of  gas  Imported  from  Canada 
would  be  the  same  volume  that  Natural 
had  previously  been  entitled  to  receive 
in  sales  from  Great  Lakes. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  DOE's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  8684,  February  22. 1984). 
Other  matters  that  may  be  considered  in 
making  a  public  interest  determination 
include  need  for  gas  and  security  of  the 
long-term  supply.  Parties  that  may 
oppose  this  application  should  comment 
in  their  responses  on  the  issue  of 
competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  its  proposed  import  arrangement  is 
and  would  remain  competitive  over  the 
term  of  the  requested  authorization  and 
that  the  gas  supply  is  secure.  Parties 
opposing  the  proposed  import 
arrangement  bear  the  burden  of 
overcoming  these  assertions. 

All  parties  should  be  aware  that  if  the 
application  is  approved,  the 
authorization  would  be  conditioned  on 
the  filing  of  quarterly  reports  indicating 
volumes  imported  and  purchase  price  in 


order  to  facilitate  monitoring  of  the 
operatioo  of  the  DOE's  natural  gas 
import  program.  In  addition.  Great 
Lakes  current  authorization  would  be 
modified  te  eliminate  volumes  imported 
by  Great  Lakes  for  Natural. 

NEPA  Comidiance 

The  Natural  Environmental  Policy  Act 
(NEPA),  42  U.S.C.  4321,  et  seq..  requires 
DOE  to  give  appropriate  consideration 
to  the  environmental  effects  of  its 
proposed  actions.  No  final  decision  will 
be  issued  in  this  proceeding  until  DOE 
has  met  its  NEPA  responsibihties. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  bom  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  500.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentetion  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentetion  is  needed  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 


a  trial-type  hearing  mast  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  hi  acoordanoe  witii  10  CFR 
Sea  590316. 

A  copy  of  Northern's  apptication  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  pjiL.  Monday  throu^ 
Friday,  except  Federal  holidajrs. 

Issued  in  Washington,  DC  February  7, 
1991. 
CaiSoid  p.  Tomatsewsid. 

Acting  Deputy  Assistant  Secretary,  fw  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  91-M82  Filed  2-12-01:  8:45  am] 

BNJJNQ  CODE  •4S0-01-M 


Fadaral  Energy  Regulatory 
Commiaalon 

[Protect  No.  13*4-004,  CalHomia] 

Southern  CaDf  omla  Edleon  Co^ 
AvaRaMRty  of  Environmental 
Aaaesament 

February  5, 1991. 

In  accordance  with  the  National 
Enviromnentel  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
488.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  die 
application  for  license  for  the  continued 
operation  and  maintenance  of  the 
existing  Bishop  Creek  Project  located  on 
Bishop  Creek,  in  Inyo  County. 
California,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project  In  the  EA,  the  Commission's 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
continued  operation  and  mainteiutnce  of 
the  project  with  appropriate  mitigation 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 


5814 
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at  941  North  Capitol  Street  NE.. 
Washington.  DC  20428. 
Loia  D.  CaahaD, 

Secntary. 

[FR  Doc  91-^38e  Filed  2-12-01;  8:45  am] 
I  cooa  anr-aMi 


[Deelmt  No.  RP91-CO-000] 


AlQOOQuin  Qm 


TrwwinlMton  Co^ 
In  FERCQm  Tariff 


February  8, 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  January  31, 1991.  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1.  as 
set  forth  in  the  revised  tariff  sheets: 

Propoaad  To  Ba  Bflacliva  Fafaraaiy  18,  Itn 

First  Revised  Sheet  Na  20 
OrigiiuU  Sheet  No.  67-00 
Original  Sheet  Na  91 
Original  Sheet  No.  94-09 
First  Revised  Sheet  Na  874 
Original  Sheet  No.  674A 
Original  Sheet  No.  S74B 
Ori^nal  Sheet  No.  874C 

Algonquin  states  that  it  is  making  the 
inatant  filing  to  establish  monthly  take- 
or-pay  surcharges  to  be  billed  by 
Algonquin  to  is  customers  in  order  to 
recover  take-or-pay  surcharges  billed  to 
Algonquin  by  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  to  flow  through  Texas  Eastern's 
upstream  supplier  charges  as  more 
completely  set  forth  in  the  alternate 
tariff  sheets  of  Texas  Eastern's  filings  in 
Docket  Nos.  RP91-72-000,  RP91-73-000. 
RF91-74-000  and  RP91-75-000. 

Algonquin's  states  that  its  filing 
implements  and  is  consistent  with 
Order  No.  528  and  flows  through  Texas 
Eastern's  take-or-pay  charges  on  an  as- 
billed  basis.  Algonquin  proposes  to 
utilize  the  same  basis  as  Texas  Eastern 
proposes  to  allocate  costs  to  Algonquin 
as  more  completely  set  forht  in 
Algonquin's  instant  filing.  In  its  filing, 
Algonquin  proposes  to  flow  through  a 
total  of  $26,079,754.98  in  take-or-pay 
charges  to  its  customers  to  be  recovered 
in  monthly  increments  of  $1,066,656.46 
over  a  two  year  period. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  §{  385.214 
and  385.211  of  the  Conunission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  13, 1991.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Liois  D.  Cashen, 
Secretary. 

[FR  Doc.  91-3180  Filed  2-12-01;  8:45  am] 
i  srir-oi-ai 


(Docket  Na  RP91-87-0001 

Algonquin  Oat  Tranamiasion  Co.; 
Propoaad  Cttangaa  In  FERC  Qaa  Tariff 

February  6, 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  February  4, 1991,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volimie  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 

Propoawi  To  Ba  Blfactivs  Maf«^  4. 1901 

Original  Sheet  No.  93 
Original  Sheet  No.  6740 
Original  Sheet  No.  674H 
Original  Sheet  No.  6741 
Original  Sheet  No.  674) 
Original  Sheet  No.  e74K 
Original  Sheet  No.  e74L 
Original  Sheet  No.  e74M 
Original  Sheet  No.  674N 
Original  Sheet  No.  6740 

Algonquin  states  that  it  is  making  the 
instant  filing  to  establish  monthly  take- 
or-pay  surcharges  to  be  billed  by 
Algonquin  to  its  customers  in  order  for 
Algonquin  to  recover  take-or-pay 
charges  billed  to  Algonquin  by  National 
Fuel  Gas  Supply  Corporation  (National) 
as  detailed  in  National's  filing  in  Docket 
No.  RP91-47-000,  which  the  Commission 
accepted,  subject  to  refund  on  January 
11, 1991,  with  an  effective  date  of 
January  14, 1991,  to  flow  through  its 
upstream  supplier  take-or-pay  charges 
to  Algonquin. 

Algonquin's  states  that  its  filing 
implements  and  is  consistent  with  Order 
No.  528  and  flows  through  National's 
take-or-pay  charges  on  an  as-billed 
basis  in  the  amount  of  $755,874.51. 
Algonquin  is  proposing  to  utilize  the 
same  methodology  proposed  by 
National  to  flow  through  such  take-or- 
pay  charges,  as  more  completely  set 
forth  in  Algonquin's  iiutant  filing. 

Algonqtiin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  8^ 
North  Capitol  Street,  NE.,  Washington, 
DC  20428.  in  accordance  with  88  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  14, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lob  D.  Caahell. 
Secretary. 
[FR  Doc.  91-3374  Filed  2-12-91;  8:45  am] 

MLLNM  COM  S717-S1-M 

(Dockot  No.  RP91-66-000] 

Algonquin  Qaa  Tranamlsaion  Co.; 
Propoaad  Changaa  in  FERC  Qaa  Tariff 

February  6, 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  February  4. 1991,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1.  as 
set  forth  in  the  revised  tariff  sheets: 

Propoaad  To  Be  Effective  March  8. 1991 

Second  Revised  Sheet  No.  20 
Original  Sheet  No.  92 
Original  Sheet  No.  674D 
Original  Sheet  No.  674E 
Original  Sheet  No.  674F 

Algonquin  states  that  it  is  making  the 
instant  filing  to  establish  monthly  take- 
or-pay  surcharges  to  be  billed  by 
Algonquin  to  its  customers  in  order  for 
Algonquin  to  recover  take-or-pay 
charges  billed  to  Algonquin  by  CNG 
Transmission  Corporation  ("CNGT')  as 
detailed  in  CNGTs  filing  in  Docket  No. 
RP91-51-000,  which  the  Commission 
accepted,  subject  to  refund  on  January 
16, 1991,  with  an  effective  date  of 
January  17. 1991,  to  flow  through  its 
upstream  supplier  take-or-pay  charges 
to  Algonquin. 

Algonquin's  states  that  its  filing 
implements  and  is  consistent  with  Order 
No.  528  and  flows  through  CNG 
Transmission's  take-or-pay  charges  on 
an  as-billed  basis  amounting  to 
$3,256,020.  Algonquin  is  proposing  to 
utilize  the  same  methodology  proposed 
by  CNGT  to  flow  through  such  take-or- 
pay  charges,  as  more  completely  set 
forth  in  Algonquin's  instant  filing. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Ccnnmission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  88  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  14, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  tvishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoU  D.  CasheU, 
Secretary. 

[FR  Doc.  91-3368  Filed  2-12-91: 8:45  am] 
■UMO  CODE  S717-«1-« 

(Dockot  Na  RP91-«$-000] 

Bayou  Intaratata  PipeHna  Syatem; 
Petition  for  Extanaion  of  Walvar 

February  8. 1991. 

Take  notice  that  on  January  31, 1991. 
Bayou  Interstate  Pipeline  System 
(Bayou)  filed  a  petition  for  a  one-year 
waiver  of  the  requirements  of  8  154.31 
and  8  385.2011  of  the  Commission's 
Regulations  that  Form  No.  542-PGA, 
Purchased  Gas  Cost  Adjustment  Filing 
be  submitted  on  electronic  media.  Bayou 
had  previously  been  granted  a  one-year 
waiver  by  letter  order  dated  March  1. 
1990. 

Bayou  states  that  it  is  a  very  small 
interstate  pipeline  with  only  1.8  miles  of 
8-inch  pipeline  in  service.  Bayou  states 
that  it  presently  lacks  the  necessary 
resources  to  prepare  the  software  and 
input  the  information  necessary  to 
comply  with  the  electronic  media 
requirement.  Bayou  states  that  it  is  in 
contact  with  a  software  vendor 
currently  developing  the  necessary  tariff 
software,  but  that  such  software  would 
not  be  available  until  sometime  during 
1991.  Bayou  further  states  that  obtaining 
this  software  would  be  more  efficient 
than  trying  to  develop  the  necessary  "in 
house"  programing  since  Bayou's  MIS 
staff  consists  of  only  one  person. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of    - 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1989)).  All  such  motions  or 


protests  should  be  filed  on  or  before 
February  14, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  CasheU. 
Secretary. 
[FR  Doc.  91-3383  Filed  2-12-91;  8:45  am] 

BNJJNQ  OOOC  S717-01-M 


[Docket  Na  TQ91-4-61-000] 

Bayou  Intaratata  PipeHna  Syatem; 
Proftoaad  Change  in  Ratea 

February  6, 1991. 

Take  notice  that  on  January  31, 1991. 
Bayou  Interstate  Pipeline  System 
(Bayou)  tendered  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1, 
(Tariff)  Twenty-Third  Revised  Sheet  No. 
4  to  be  effective  February  1. 1991. 

Bayou  states  that  the  proposed  tariff 
sheet  is  necessitated  due  to  significant 
reductions  in  spot  market  pricing 
conditions  which  made  the  rate  of 
$1.9438  excessive  and  place  Bayou  is  a 
significant  overrecovered  position  for 
the  three  months  ended  April  30, 1991. 
The  proposed  current  PGA  adjustment  is 
$0.5256  lower  than  the  rate  pending 
approval  in  FERC  Docket  No.  TQ91-3- 
61-000.  Bayou  states  that  a  copy  of  this 
filing  is  being  mailed  to  Bayou's 
jurisdictional  customer  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  in 
accordance  with  88  385.214  and  385.211. 
All  such  motions  or  protests  must  be 
filed  on  or  before  February  13, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conunission  and  are  available 
for  public  inspection. 
LotoD.  CasheU, 
Secretary. 

[FR  Doc  91-3365  Filed  2-12-91:  8:45  am] 
MLUNQ  CODE  S717-01-H 


[Docket  Na  TQ91-9-22-000] 

CNQ  Tranamiaaion  Corp.;  Propoaad 
Changaa  in  FERC  Qaa  Tariff 

February  6, 1991. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG").  on  January  29, 
1991,  pursuant  to  Section  4  of  the 
Natural  Gas  Act.  Part  154  of  the 
Commission's  Regulations,  and  Section 
12  of  the  General  Terms  and  Conditions 
of  CNG's  FERC  Gas  Tariff,  filed  the 
following  revised  tariff  sheet  to  First 
Revised  Volume  No.  1  of  CNG's  FERC 
Gas  Tariff: 

Fourth  Revised  Sheet  No.  31 

CNG  requests  that  the  Commission 
allow  the  proposed  tariff  revisions  to 
become  effective  on  March  1, 1991.  as 
CNG's  regular,  quarterly  purchased  gas 
adjustment  ("PGA")  filing. 

The  filing  would  decrease  CNG's  RQ 
and  CD  commodity  rates  by  30.21  cents 
per  dekatherm,  increase  D-1  demand 
rates  by  $1.11  per  dekatherm  and 
decrease  D-2  demand  rates  by  6.26 
cents  per  dekatherm  from  the  rates 
currently  in  effect.  Other  rates  will 
change  correspondingly. 

CNG  is  also  revising  the  commodity 
surcharge  to  reflect  the  actual  gas 
inventory  charges  ("GIC")  from  Texas 
Eastern  "Transmission  Corporation  for 
the  contract  year  ending  October  31, 

1990.  This  revision,  a  reduction  of  0.14 
cents  per  dekatherm,  is  being  done  to 
comply  with  Ordering  paragraph  (E)  of 
the  Commission's  suspension  order  in 
Docket  No.  TA90-1-22-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commisison.  625 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  385.211.  All  motions  or  protests 
should  be  filed  on  or  before  February  13. 

1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wish  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  CasheU, 

Secretary. 

(FR  Doc  91-3388  Filed  2-12-91:  6:45  am] 

BUUNO  COOC  S717-01-H 
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[Dodwt  Na  RPt  V7»-000] 

East  TwwMMM  IMunl  Qm  Co.;  Rata 
FWnQ 

February  S,  1901. 

Take  notica  that  oo  January  3a  1991. 
East  ToniMMea  Natural  Ga«  Company 
(East  TemmMt),  filtd  die  following 
revised  tariff  riieets  to  amoid  First 
Revised  Vdame  Na  1  of  its  FERC  Gas 
Tariff  to  be  effective  March  1 1901: 

Appendix  A 

Third  Revised  Sheet  Na  4 
ThiH  iUvlsMl  SkMt  Na  S 
First  Revised  Sheet  Na  8 
nrst  Revised  Sheet  Na  7 
Third  Revised  Sheet  Na  113 
Third  Revised  Sheet  Na  114 
OrigiRel  Sheet  Na  114A 

Appendix  B 

Alternate  First  Revised  Sheet  Na  ft 
Altenute  First  Revised  Sheet  Na  7 
Alteinete  Third  Revised  Sheet  Na  US 
Ahemete  Third  Revteed  Sheet  Na  114 

Bast  Tennessee  states  that  the  tariff 
revisiooe  were  sabnitted  in  reeponse  to 
the  Commiaaion'a  Order  Na  82a  The 
tariff  sheets  in  Appendix  A  represent 
East  Tenneaaee's  praferred  method  of 
recovery  of  take-crfay  coets  allocated 
by  Tennessee  Gas  Pipeline  Company 
(Tennessee).  East  Tennessee's  preferred 
proposal  reflects  continuation  of 
recovery  under  the  present  allocation  of 
take-or-pay  costs  and  recovery  of  50%  of 
the  new  cost  allocation  based  on  July 
1988  contract  demand.  Hie  demand 
surclafge*  will  be  amortized  over  a 
period  dFtbee  year*,  but  may  be  paid  in 
lump  sum  at  any  time.  East  Tennessee 
further  proposes  to  collect  the  remaining 
50%  of  the  revised  take-or-pay  allocation 
via  a  volumetric  surcharge  based  on  an 
estimated  annual  throu^put  of  100 
MMdtL 

As  an  alternate  to  the  tariff  sheets  in 
Appendix  A.  East  Tennessee  has  also 
provided  tariff  sheets  in  Appendix  B. 
The  alternate  tariff  sheets  reflect  a 
direct  billing  of  the  take-or-pay  costs  to 
be  recovered  from  East  Tennessee's 
customers  on  an  as-biUed  basis,  based 
on  each  customer's  relative  contract 
demand  level  as  of  July  1, 1988.  The 
alternate  tariff  sheets  reflect  an  annuity 
recovery  of  the  direct-billed  costs. 
ad|iiBted  to  reflect  amounts  already 
paid,  over  a  36-moDth  period,  all  as 
more  fully  explained  in  the  application 
on  file  iirith  the  Commission. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 


Regulatory  Conunisaion.  825  North 
Capitol  Street,  NE..  Waahington.  DC 
20426,  in  accordance  with  Rules  208  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  February  13. 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  petition  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  petition.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LobD-Cashell, 
Secretary. 

(FR  Doc  91-3384  Filed  2-12-91;  8:45  am] 
isrtr-ei-ii 


[Docket  Na  TQ91-»-a4-e00] 

EquKrana,  kic;  Proposed  ChanQa  In 
FERC  Qm  Tariff 

Febniary  ft,  1901. 

Take  notice  that  Equitrans,  Inc. 
(Equitrans)  on  January  29, 1991, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  following  tariff  sheets 
to  its  FERC  Gas  Tariff^  Original  Volume 
Nal: 

Effective  March  1. 1991:  Twenty- 
Fourth  Revised  Sheet  No.  10;  Fourteenth 
Revised  Sheet  Na  34 

Effective  April  1. 1991:  Fifteenth 
Revised  Sheet  No.  34. 

Equitrans  hereby  submits  its  regularly 
scheduled  Quarterly  Purchased  Gas 
Adjustment  filing  in  accordance  with 
(§  154.308  and  154.304  of  the 
Commission's  regulations  and  Section  19 
of  Equitrans*  FERC  Gas  Tariff,  Original 
Volume  No.  1. 

The  changes  proposed  in  this  filing  to 
the  purchased  gas  cost  adjustnient  under 
Rate  Schedule  PLS  is  an  increase  in  the 
demand  cost  of  $0.0064  per  deka therm 
(Dth)  and  a  decrease  in  the  commodity 
cost  of  $0.0115  per  Dth.  The  purchased 
gas  cost  adjustment  to  Rate  Schedule 
IBS  is  a  deaease  of  $0.0113  per  Dth  for 
March  1991  and  $a0O63  per  Dth  for  April 
1991. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  will  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Street  NE..  Washington. 
DC  20436.  in  accordance  with  i|  386.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385^4).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  14, 1901.  ProtesU  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedinje. 
Any  person  wishing  to  become  a  party 
must  file  a  raotioa  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LaisaCaaheil, 
Secretary. 

[FR  Doc.  91-3375  Filed  2-12-91;  8:45  am) 
aaiMQ  COOK  srir-et-ii 

(Docfcel  Na  TQ91-«41-000] 

Qraat  Lakaa  Qaa  Tranamiaalon  Umitad 
PartnaraMp;  Propoaad  Changaa  In 
FERC  Gaa  Tariff  Purehaaad  Qaa 
Adjuatmant  Clauaa  ProvMona 

February  6,  IflBL 

Take  notice  that  Great  Lakes  Gas 
Transmission  Limited  Pamership 
("Great  Lakes"]  on  January  29, 1991 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff: 

Item  1:  First  Revised  Volume  No.  1: 
Second  Substitute  Thirty-Third  Revised 
Sheet  Na  S7[i];  Second  Substitute 
Thirty-Third  Revised  Sheet  No.  57{ii);    . 
Second  Substitute  Nineteenth  Revised 
Sheet  No.  57(v). 

Item  2:  First  Revised  Volume  No.  1: 
First  Revised  Thirty-Third  Revised  Sheet 
Na  57(i):  First  Revised  Thirty-Thiid 
Revised  Sheet  No.  57(ii);  First  Revised 
Nineteenth  Revised  Sheet  No.  57(v]. 

Item  3:  Original  Volume  No.  3:  First 
Revised  Sheet  Na  2;  First  Revised  Sheet 
Na3. 

Item  4:  Ameixled  Schedule  G2(FERC 
Form  542-PGA),  Docket  Nos.  TQai-2- 
51-000  and  TQfil-SSl-OOO. 

The  tariff  sheets  referred  to  in  Item  1 
were  filed  to  correct  the  inadvertent 
inclusion  of  current  adjustment  rates 
contained  in  Great  Lakes  GRI  filing  on 
December  21, 1990  in  Docket  Nos.  TQ91- 
3-51-000  and  RP9a-12(M)0a  Great  Ukes 
states  that  the  tariff  sheets  referred  in 
Item  1  are  similar  to  those  filed  on 
December  21, 1990  adjusted  only  to 
reflect  the  eliminatioa  of  the  current 
adjustment  Great  Lakes  states  the 
instant  filing  does  not  impact  the 
cumulative  adjustment  rates  previously 
filed  with  the  Commission  in  Docket  No. 
TQ91-3-51-O00  and  RFg(K-120-000. 

The  tariff  sheets  referred  to  in  Item  2 ' 
were  filed  to  reflect  revised  current  PGA 
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rates  for  the  month  of  January,  1991.  The 
tariff  sheets  were  filed  as  an  Out-of- 
Cycle  PGA  to  reflect  the  latest  estimated 
gas  cost  as  provided  to  Great  Lakes  by 
its  sole  supplier  of  natural  gas, 
TransCanada  Pipelines  Limited 
('TransCanada").  These  pricing 
arrangements  are  the  result  of  contract 
renegotiation  between  each  of  Great 
Lakes'  resale  customers  and  the 
supplier. 

The  tariff  sheets  referred  to  in  Item  3 
were  filed  to  reflect  a  GRI  charge 
adjustment  of  1.46f  per  Mcf  for  "Open 
Access"  transportation  service  rendered 
by  Great  Lakes  under  its  FERC  Gas 
Tariff.  Original  Volume  No.  3.  The  GRI 
charge  adjustment  of  1.46^  per  Mcf  is 
consistent  with  the  Gas  Research 
Institute's  1991  Research  and 
Development  Program  approved  by 
Commission  Opinion  No.  355.  issued 
October  1, 1990.  Great  Lakes  states  at 
the  time  the  GRI  rate  change  for  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  was  filed,  the  Original  Volume 
No.  3  tariff  sheets  containing  rates  were 
pending  Commission  acceptance.  Such 
acceptance  was  issued  on  December  13. 
1990  in  Docket  Nos.  CP89-219a-005  and 
TM91-1-51-003.  The  tariff  sheets 
referenced  in  Item  3  are  to  be  effective 
January  1, 1991. 

Great  Lakes  states  that  Item  4  reflects 
the  filing  of  an  amended  Schedule  G2, 
FERC  Form  542-PGA  to  correct  the 
Account  No.  191  deferral  balances 
reported  in  Docket  Nos.  TQ91-2-51-000 
and  TQ91-3-51-000. 

Great  Lakes  requested  Waiver  of  the 
Notice  Requirements  so  as  to  permit  the 
tariff  sheets  in  Item  1  to  become 
effective  January  1. 1991  in  order  to 
implement  the  revised  GRI  funding  unit 
rate.  Great  Lakes  requested  Waiver  of 
the  Notice  Requirements  so  as  to  permit 
the  tariff  sheets  in  Item  2  to  become 
effective  January  1, 1991  as  described  in 
order  to  implement  the  gas  pricing 
agreements  between  Great  Lakes'  resale 
customers  and  TransCanada  on  a  timely 
basis.  Great  Lakes  requested  that  the 
tariff  sheets  in  Item  3  become  effective 
January  1, 1991  in  order  to  implement 
the  revised  GRI  funding  unit  rate  for 
service  rendered  under  "Open  Access" 
provisions  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  3. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Capitol  Street  NE..  Washington,  DC, 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Conunission's  Rules  of 
Pr&ctice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  February  14, 1991.  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell,     ' 

Secretary. 

[FR  Doc.  91-3369  Filed  2-12-91;  8:45  am] 

BIUMQ  cooc  STir-ei-M 

[Docket  Na  GT91-16-000] 

K  N  Energy,  Inc;  Propoaad  Change  In 
FERC  Gaa  Tariff 

February  6, 1991. 

Take  notice  that  on  January  30, 1991, 
K  N  Energy.  Inc.  "K  N")  tendered  for 
filing  and  acceptance  the  following: 

FERC  Gas  Tariff— FourtA  Revised 
Volume  No.  1 —  Original  Sheet  Nos.  1 
through  98. 

FERC  Gas  Tariff— firs/  Revised 
Volume  No.  1-A — Original  Sheet  Nos.  1 
through  83. 

FERC  Gas  Tariff— F/re/  Revised 
Volume  No.  1-B — Original  Sheet  Nos.  1 
through  99. 

The  purpose  of  this  filing  is  to  refile  K 
N's  tariff  electronically,  as  required  by 
Order  No.  493,  et  seq.  Fourth  Revised 
Volume  No.  1,  First  Revised  Volume  No. 
1-A  and  First  Revised  Volume  No.  1-B 
%vill  supersede  Third  Revised  Volume 
No.  1,  Original  Volume  No.  1-A  and 
Original  Volume  No.  1-B,  respectively.  K 
N  requests  an  effective  date  of  March  1, 
1991  for  the  tendered  volumes. 

KN  states  that  copies  of  the  filing  and 
letter  of  transmittal  have  been  mailed  to 
KN's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  §S  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  14, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91-3370  Filed  2-12-91;  8:45  am] 
Buxmo  cooE  (nr-oi-ii 


[Docket  Na  TQ91-1-53-000] 

K  N  Energy,  Inc;  Propoaad  Changaa  In 
FERC  Qaa  Tariff 

February  6, 1991. 

Take  notice  that  K  N  Energy,  Inc.  ("K 
N")  on  January  30. 1991  tendered  for 
filing  proposed  changes  in  it^  FERC  Gas 
Tariff  to  adjust  the  rates  charged  to  its 
jurisdictional  customers  pursuant  to  the 
Purchased  Gas  Adjustment  provision 
(Section  19)  of  the  General  Terms  and 
Conditions  of  K  Ns  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1-B  to  reflect 
changes  in  the  Current  Adjustment.  The 
filing  proposes  increases  (decreases)  to 
K  N's  rates  per  Mcf  as  set  forth  in  the 
table  below; 


CO.  SF  and  WPS  Com- 
modity .». — .. — ... 

D1  Demwid 

02  Demand 

WPS  Demand 

OR  Commodfty ...»«».... — 


Zonel 


s<o.o3oe) 

(0.0009) 
0.0012 
(0.0018) 
(0.0305) 


Zona2 


S(0.0308) 
(0.0003) 
0.0018 
(0.0006) 
(0.0293) 


K  N  States  that  the  filing  reflects 
revision  to  its  base  tariff  rates  to  refiect 
projected  weighted  average  gas  costs  for 
the  quarter  ending  May  31. 1991.  The 
proposed  effective  date  for  the  rate 
changes  is  March  1. 1991. 

K  N  states  that  copies  of  the  filing 
have  been  served  upon  K  N's 
jurisdictional  customers  and  interested 
public  bodies. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should,  on  or  before  February  14, 
1991,  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  a  petition  to  intervene  or  a  protest 
in  accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Cashell, 
Secretary. 
[FR  Doc.  91-91-3371  Filed  2-^2-91:  8:45  am] 

BILLMO  CODE  triT-OI-ll    - 
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[Oodm  No.  TQ91-4-1S-<mi 


I  QmCol;  Propossd 
CtiwiQC  of  Rstes 

February  8, 1981. 

Take  notice  that  Mid  Louisiana  Gas 
Company  (Mid  Louisiana)  on  January  30, 
1991,  tendered  for  filing  as  part  of  Pint 
Revised  Volume  Na  1  of  its  FERC  Gas 
Tariff  the  following  Tariff  Sheet  to 
become  effective  March  1, 1991: 

St^xraadng 


Bghfcei  ntv<Md 
ShMiNo.  3a. 


SoMrty-Mnlh  R«vis«l 


Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  Eightieth  Revised  Sheet 
No.  3a  is  to  reflect  a  14878  per  MCF 
decrease  in  its  current  cost  of  gas. 

This  filing  is  being  made  in 
accordance  with  section  19  of  Mid 
Louisiana's  FERC  Gas  Tariff.  Mid 
Louisiana  states  that  copies  of  diis  filing 
have  been  mailed  to  Mid  Louisiana's 
Jurisdictional  customers  and  interested 

state  fiTTifnifyini^f 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shcwld  file  a  Petition 
to  Intervene  or  Protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20428  in  accordance  with  IS  1.8  and 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  \A  and 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  February  13, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determinign  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  Petition  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasbaO. 
Secretary. 
(FR  Doc  91-3388  Filed  2-12-91;  S:45  am] 

I  COM  t717-ai-« 


IDockel  No.  RP91-78-000] 

Mkhvttstem  Gas  Transmtosion  Co.; 
FUing 

February  ^  1981. 

Take  notice  that  on  January  30. 1991, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  the 
following  tariff  sheets  to  amend  Volume 
1  of  iU  FERC  Gas  Tariff,  to  be  effective 
March  1, 1991: 

Fifth  Revised  Sheet  No.  7; 

First  Revised  Sheet  No.  88; 

First  Revised  Sheet  No.  89. 


Midwestern  states  that  the  tariff 
revisions  were  submitted  fai  response  to 
Order  No.  528.  The  revised  tariff  sheets 
permit  Midwestern  to  passthrough  to  its 
jurisdictional  sales  customers  the  take- 
or-pay  diaiges  approved  by  the 
Commission  to  be  billed  to  Midwestern 
by  Tennessee  Gas  Pipeline  Company. 
Midwestern  proposes  to  recover  costs 
based  on  the  contract  demand  or 
maximum  delivery  obligation  of  its  firm 
sales  customer  as  of  June  15, 1988,  the 
date  on  which  Midwestern  filed  its 
original  recovery  mechanism. 

Midwestern  states  that  copies  of  this 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  February  13, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaafaaB. 
Secretary. 

[FR  Doc  91-3373  Filed  Z-12-91;  8:45  am] 
BHXMa  cooe  cri7-ai-ii 


[Docket  Na  TO91-3-25-000] 

Missisalppt  fVvor  Transmission  Corp..; 
Rate  CiMngo  FUing 

Februar>'  6. 1991. 

Take  notice  that  on  January  31, 1991, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Fifty-Fifth  Revised  Sheet  No.  4. 
Fourteenth  Revised  Sheet  No.  4.1,  and 
Fourteenth  Revised  Sheet  No.  4.2  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  Na  1.  to  be  effective  March  1, 
1991. 

MRT  states  that  the  instant  filing 
reflects  its  quarterly  purchased  gas  cost 
adjustment  (PGA),  submitted  pursuant 
to  S  154.308  of  the  Commission's 
Regulations  and  paragraph  17.2  of 
MRTs  FERC  Gas  Tariff.  MRT  states  that 
the  impact  of  the  instant  filing  on  its 
Rate  Schedule  CD-I  rates  is  an  increase 
of  $.006  per  MMBtu  in  the  demand 
charge,  and  a  decrease  of  32.11  cents  per 
MMBtu  in  the  commodity  charge  from 


MRTs  quarterly  PGA  effective 
December  1, 1990.  The  single  part  rate 
under  Rate  Schedule  SGS-1  reflects  a 
decrease  of  32.05  cents  per  MMBtu. 

MRT  states  that  a  copy  of  this  filing 
has  been  served  on  all  of  MRTs 
jurisdictional  sales  customers  and  the 
State  Commissions  of  Arkansas, 
Missouri,  and  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^et.  NE..  Washington, 
DC  20426.  in  accordance  with  {(  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  13, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheD, 
Secretary. 

[FR  Doc  91-3372  Filed  2-12-81:  8:45  am] 
mxiNQ  cooe  srir-oMi 


[Docfcat  Na  TII01-«-2»^KW] 

Transcontinantal  Qas  Pipe  Line  Corp.; 
Proposed  Ctianges  in  FERC  Gas  Tariff 

February  8, 1991. 

Take  notice  that  Transcontinental  Gas 
Pipe  line  Corporation  (Transco) 
tendered  for  filing  on  January  29, 1991, 
certain  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  included  in  appendix  A  attached 
to  the  filing. 

Transco  states  that  the  purpose  of  the 
filing  is  to  track  rate  changes 
attributable  to  (1)  storage  services 
purchased  from  Consolidated  Natural 
Gas  [CNG]  under  its  Rate  Schedule  CSS 
the  costs  of  Mrhich  are  included  in  the 
rates  and  charges  payable  under 
Transco's  Rate  Schedule  LSS,  and  (2) 
storage  services  purchased  from  Texas 
Eastern  Transmission  Corporation 
(TETCO)  under  its  Rate  Schedule  X-28 
the  costs  of  which  are  included  in  the 
rates  and  charges  payable  under 
Transco's  Rate  Schedule  S-2.  The 
tracking  filing  is  being  made  pursuant  to 
Section  4  of  Transco's  Rate  sichedule 
LSS  and  Section  26  of  the  General 
Terms  and  Conditions  of  Volume  No.  1 
of  Transco's  FERC  Gas  Tariff. 
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Included  in  appendices  B  and  C 
attached  to  the  filing  are  explanations  of 
each  of  the  tracking  changes,  the 
proposed  effective  date  of  such  changes 
and  details  regarding  the  computation  of 
the  revised  LSS  and  S-2  rates. 

Also  included  therein  for  filing  are 
revised  tariff  sheets  which  incorporate 
the  Rate  Schedule  LSS  and  S-2  rate 
changes  proposed  therein  into 
subsequent  intervening  rate  filings 
which  have  been  accepted  or  are 
currently  pending  Commission 
acceptance  on  the  effective  dates 
reflected  thereon. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  interested  State  " 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protests  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington, 
DC  20426.  in  accordance  with  §S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  14, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-3381  Filed  2-12-81:  8:45  am] 
BiLUMa  COOE  wm-oi-m  . 

[Docket  No.  T(»1 -2-30-000] 

TrunkKne  Qas  Co.;  Proposed  Ctianges 
in  FERC  Gas  Tariff 

February  6. 1991. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  January  29. 
1991,  tendered  for  filing  the  following 
revised  tariff  sheet  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1: 

Eighty-Second  Revised  Sheet.  3-A. 

The  proposed  effective  date  of  this 
revised  tariff  sheet  is  March  1, 1991. 

Trunkline  states  that  the  revised  tariff 
sheet  filed  herewith  reflects  a 
commodity  rate  increase  of  0.04<  per  Dt 
in  the  projected  purchased  gas  cost 
component 

Trunkline  states  that  the  above- 
referenced  tariff  sheet  is  being  filed  in 
accordance  with  Section  154.308 
(quarterly  PGA  filing]  of  the 
Commission's  Regulations  and  pursuant 


to  Section  18  (Purchase  Gas  Adjustment 
Clause]  of  Trunkline's  FERC  Gas  Tariff, 
Original  Volume  No.  1  to  reflect  the 
change  in  Truckline's  jurisdictional  rates 
effective  March  1, 1991. 

Trunkline  states  that  copies  of  its 
filing  have  been  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street  NW.,  Washington, 
DC  20426,  in  accordance  widi  }{  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  13, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaahaiL 
Secretary. 
[FR  Doc.  91-3387  Filed  2-12-91;  8:45  am] 

BNXINQ  CODE  «M7-01-«I 

[Docket  No.  TO91-2-56-000] 

Valero  interstate  Transmission  Co.; 
Propossd  Clianges  in  FERC  Gas  Tariff 

February  6, 1991. 

Take  notice  that  Valero  Interstate 
Transmission  Company  ("Vitco")  on 
January  31, 1991,  tendered  for  filing  the 
following  tariff  sheets  as  required  by 
Orders  483  and  483-A  containing 
changes  in  Purchased  Gas  Cost  Rates 
pursuant  to  such  provisions: 

FERC  Gas  Tariff.  Original  Volume  No.  1 

23rd  Revised  Sheet  No.  14.2 

FERC  Gas  Tariff.  Original  Volume  No.  2 

30th  Revised  Sheet  No.  6 
Vitco  states  that  this  filing  reflects 
changes  in  its  purchased  gas  cost  rates 
pursuant  to  the  requirements  of  Orders 
482  and  483-A.  The  change  in  rates  to 
Rate  Schedule  S-3  includes  a  decrease 
in  purchased  gas  cost  of  $0.1093  per 
MMBtu.  The  change  in  rate  to  Rate 
Schedule  £-3  includes  a  decrease  in 
purchased  gas  cost  of  $1.1245  per 
MMBhi. 

The  proposed  effective  date  of  the 
above  filing  is  March  1, 1991.  Vitco 
requests  a  waiver  of  any  Commission 
order  or  regulations  which  would 
prohibit  implementation  by  March  1. 
1991. 


Any  person  desiriitg  to  be  heard  or 
protest  said  filing  should  file  a  motioB  to 
intervene  or  protest  %iritfa  the  Federal 
Eneigy  Regulatory  Commission.  82S 
North  Capitol  Stnel  NW..  Washington. 
DC  20426.  in  accordance  with  H  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  14, 1901.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaslieU. 
Secretary. 
[FR  Doc.  91-3378  Filed  2-12-91:  8:45  am) 

MLUNO  COOE  S717-01-M 


[Docket  No.  PR91-10-000] 

Winterstiail  Pipeline  Corp.;  Petition  for 
Rate  Approval 

February  6, 1991. 

Take  notice  that  on  January  28, 1991. 
Wintershall  Rpeline  Corporation  filed 
pursuant  to  section  284.123(b)(2)  of  the 
Commission's  regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  maximum  rate  of  1.0  cent  per 
Mcf  for  transportation  of  natural  gas 
under  section  311(a)(2)  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA). 

Wintershall's  petition  states  that  it  is 
an  intrastate  natural  gas  pipeline  within 
the  meaning  of  section  2(16)  of  the 
Natural  Gas  Policy  Act  of  1978  in  the 
State  of  Louisiana.  Wintershall  owns 
facilities,  which  are  the  subject  of  this 
petition,  that  extend  from  an 
interconnection  with  United  Gas  Pipe 
Line  Company  in  the  Monroe  Field  area 
of  North  Louisiana  to  a  chemical  plant 
owned  and  operated  by  IMC  Corp. 
located  near  Sterlington.  Louisiana. 
Wintershall's  previous  maximum 
interruptible  transportation  rate  of  1.0 
cent  per  MMBtu  for  section  311(a)(2) 
service  was  approved  by  the 
Commission  January  13, 1989  in  Docket 
No.  ST88-1898-000. 

Pursuant  to  S  284.123(b)(2)(u).  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to 
charge  for  similar  transportation  service. 
The  Commission  may,  prior  to  the 
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expiration  of  the  150  day  period,  extend 
the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  for  written  comments  and 
for  the  oral  presentation  of  views,  data 
and  argimients. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  Hie  a  motion 
to  intervene  in  accordance  with 
{}  385^1  and  385^4  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  Hied 
with  the  Secretary  of  the  Commission  on 
or  before  February  27, 1991.  The  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 
Loia  D.  Casiwa. 
Secretary. 

[FR  Doc.  91-3386  Filed  2-12-01:  &45  am] 
I  oooc  tn7-oi-ii 


[Docket  Na  PR91-9-000] 

Wintorthal  Pipeline  Coip.  and  Hogan 
PIpallna  Corp.;  Petition  for  Rate 
Approval 

February  6, 1991. 

Take  notice  that  on  January  24, 1991, 
Wintershall  Pipeline  Corporation  and 
Hogan  Pipeline  Corporation  jointly  filed 
pursuant  to  i  284.123(b)(2)  of  the 
Commission's  regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  maximum  rate  of  8.18  cents 
per  MMBtu  for  transportation  of  natural 
gas  under  section  311(a](2]  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

Wintershall-Hogan's  petition  states 
that  they  are  intrastate  natural  gas 
pipelines  within  the  meaning  of  section 
2(16)  of  the  Natural  Gas  Policy  Act  of 
1978  each  owning  discrete  facilities  in 
the  State  of  Louisiana.  In  addition,  they 
jointly  own  facilities  extending  from  the 
Cotton  Plant  Field  and  Sardis  Church 
Field  to  an  interconnection  with  Texas 
Gas  Transmission  Corporation  in 
Louisiana  which  are  the  subject  of  this 
petition.  Wintershall-Hogan's  previous 
maximum  intemiptible  transportation 
rate  of  7.5  cents  per  MMBtu  for  section 
311(a)(2}  service  was  approved  by  the 
Commission  January  13, 1989  in  Docket 
No.  ST88-2553-000,  et  al. 

Pursuant  to  S  284.123(b)(2)(ii).  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  150  day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 


comments  and  for  the  oral  presentation 
of  views,  data  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission  on 
or  before  February  27, 1991.  The  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91-3387  Filed  2-12-41:  8:45  am) 
■LUNG  COM  srir-ai-n 


[Docket  No.  RP91-84-000] 

Aricia  Energy  Reeources,  a  DIvlalon  of 
Arfcia,  Inc.;  Propoaed  Changea  In  FERC 
Qaa  Tariff 

February  6, 1991. 

Take  notice  that  on  February  1, 1991, 
Arkla  Energy  Resources  ("AER"),  a 
division  of  Arkla,  Inc.,  tendered  for  filing 
changes  in  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1-A.  AER  proposes 
an  effective  date  of  March  3, 1991. 

AER  states  that  its  tariff  changes  are 
changes  other  than  in  rate  level  that  are 
designed  in  response  to  customer 
comments.  The  changes  will  ease    - 
administration  of  portions  of  the  Tariff, 
clarify  and  abbreviate  certain  Shipper 
requirements,  and  rectify  certain 
technical  errors. 

AER  states  that  copies  of  the  filing  are 
being  served  upon  the  company's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  S  S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  14, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission,  and  those  portions  for 
which  AER  has  not  sought  confidential 
treatment  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  CaihelL 

Secretary. 

[FR  Do&  91-3377  Filed  2-12-91;  8:45  am] 

MLum  coot  srir-oi-ii 

[Docket  Na  TO91-5-63-0001 

Carnegie  Natural  Qaa  Co.;  Propoaed 
Changea  in  FERC  Qaa  Tariff 

February  8, 1991. 

Take  notice  that,  on  February  1, 1991, 
Carnegie  Natural  Gas  Company 
("Carnegie"),  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Fifteenth  Revised  Sheet  No.  8 
Fifteenth  Revised  Sheet  No.  9 

Carnegie  states  that  pursuant  to  the 
PGA  clause  in  its  FERC  Gas  Tariff  and 
§  154.308  of  the  Commission's 
regulations,  it  is  proposing  to  adjust  its 
rates  effective  March  1, 1991,  as  part  of 
its  scheduled  Quarterly  PGA  filing. 
Carnegie  states  that  its  proposed  rates 
reflect  changes  in  its  projected  cost  of 
spot  gas  supplies  and  in  the  sales  rates 
of  its  pipeline  supplier,  Texas  Eastern 
Transmission  Corporation  ('Texas 
Eastern"),  as  filed  by  Texas  Eastern  on 
January  31, 1991.  The  revised  rates 
reflect  the  following  changes  from 
Carnegie's  last  fully-supported  PGA 
filed  in  Docket  No.  TQ91-3-03-000:  a 
$.5940  per  Dth  decrease  in  the 
applicable  commodity  components  of  its 
LVWS  and  CDS  rate  schedules;  a  $.5867 
per  Dth  decrease  in  the  commodity 
component  of  its  LVIS  rate  schedule;  a 
$.2228  per  Dth  increase  in  the  Dl 
component  of  its  LVWS  and  CDS  rate 
schedules;  no  changes  in  the  D2 
component  of  its  LVWS  and  CDS  rate 
schedules;  and  a  $.0073  per  Dth  increase 
in  the  DCA  component.  Carnegie's  filing 
also  reflects  a  $.2203  increase  in  the 
commodity  component  of  its  Standby 
Charge  Adjustment. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Nortii  Capitol  Stireet  NE.,  Washington, 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before   . 
February  14, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission,  and  are  available  for 

public  inspection  in  the' public  reference 

room. 

Lois  D.  CaahelL 

Secretary. 

[FR  Doc.  91-3378  Filed  2-12-91;  8:45  am] 

BILUNQ  CODE  tTM-tn-m 

[Docket  Na  TM91-4-4-000I 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Clianges  In  Rates 

February  6, 1991. 

Take  notice  that  on  January  30. 1991, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  120  Royall  Street, 
Canton.  Massachusetts  02021,  tendered 
by  filing  the  revised  tariff  sheets  in  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  listed  below,  containing 
changes  in  rates  for  effectiveness  on 
January  10, 1990: 

i»rimary  Tariff  Sheet 

Second  Revised  Sheet  No.  25. 

Alternate  Tariff  Sheel 

Alternate  Second  Revised  Sheet  No.  25 

According  to  Granite  State,  it  provides 
a  storage  service  for  Bay  State  Gas 
Company  under  its  Rate  Schedule  GSS 
with  storage  capacity  provided  in  a 
facility  operated  by  CNG  Transmission 
Corporation  (CNG).  It  is  further  stated 
that  Granite  State's  Rate  Schedule  GSS 
tracks  changes  made  by  CNG  under  its 
Rate  Schedule  GSS  pursuant  to  which 
Granite  State  obtains  storage  capacity 
from  CNG. 

According  to  Granite  State.  CNG  filed 
revised  tariff  sheets  in  Docket  No.  RP90- 
143-000,  et  al.,  which  included,  among 
other  changes  in  rates  in  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1,  a 
primary  proposal  and  an  alternate 
proposal  to  change  its  Rate  Schedule 
GSS  rates  as  of  January  10, 1991.  Granite 
State  further  states  that  its  primary  and 
alternate  tariff  sheets  propose  changes 
in  its  Rate  Schedule  GSS  rates  to  track 
the  primary  and  alternate  changes, 
respectively  ,  proposed  by  CNG  in  its 
Rate  Schedule  GSS  rates. 

According  to  Granite  State,  copies  of 
its  filing  were  served  upon  Bay  State 
Gas  Company  and  the  regulatory 
commissions  of  the  States  of  Maine. 
Massachusetts,  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  SU^et.  NE..  Washington. 


DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  AH  such  motions  or 
protests  should  be  filed  on  or  before 
February  14, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli, 
Secretary. 

[FR  Doc.  91-3362  Filed  2-12-91:  8:45  am) 
BMXINQ  CODE  C717-«1-M 

[Docket  No.  TA91-1^7-000.  RP91-81-000] 

Nortliwest  Pipeline  Corp.;  Proposed 
Change  in  Sales  Rates  Pursuant  to 
Purctiased  Gas  Cost  AcQustment 

February  6. 1991. 

Take  notice  that  on  Jailuary  30. 1991, 
Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  Cling  a 
proposed  change  in  rates  applicable  to 
service  rendered  under  rate  schedules 
affected  by  and  subject  to  Article  16, 
Purchased  Gas  Cost  Adjustment 
Provision  ("PGA"),  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
Such  change  in  rates  is  for  the  purpose 
of  (1)  Reflecting  changes  in  Northwest's 
estimated  cost  of  purchased  gas;  and  (2) 
reflecting  the  change  in  unrecovered 
purchased  gas  costs  since  Northwest's 
PGA  filing  dated  January  31. 1990. 

Northwest  hereby  tenders  the 
following  tariff  sheets  to  be  a  part  of  its 
FERC  Gas  Tariff: 

Second  Revised  V'oliima  No.  1 

Sixth  Revised  Sheet  No.  10 

Alternate  Sixtii  Revised  ^eet  No.  10 
Sixth  Revised  Sheet  No.  11 

Alternate  Sixth  Revised  Sheet  No.  11 
First  Revised  Sheet  No.  136 

The  current  adjustment  for  which 
notice  is  given  herein,  aggregates  to  a 
decrease  of  4.24^  per  MMBtu  in  the 
commodity  rate  for  Rate  Schedule  ODL- 
1  and  a  similar  effect  on  Northwest's 
other  sales  Rate  Schedules.  The 
proposed  change  in  Northwest's 
commodity  rates  for  the  second  quarter 
of  1991  would  decrease  sales  revenues 
by  approximately  $352,090.  The  instant 
filing  also  provides  for  a  decrease  in  the 
demand  components  of  Northwest's  gas 
sales  rates  to  reflect  changes  to  the 
estimates  of  Canadian  demand  rates 
and  to  reflect  a  revised  Canadian 
exchange  rate  factor.  Northwest 
proposes  to  collect  through  its 


commodity  surcharpe  adjostment 
$4,815,825,  which  is  the  total  debit 
balance  of  Account  No.  \9\JB1  as  of 
November  30, 1990  that  is  subject  to  the 
PGA  commodity  surcharge.  Northwest 
proposes  to  collect  through  its  D-1  and 
D-2  surcharge  adjustments  $454,752. 
which  is  the  total  debit  balance  of 
Account  No.  191.32  as  of  November  30. 
1990  that  is  subject  to  PGA  demand 
surcharges.The  aforementioned  changes 
have  been  reflected  on  Sheet  Nos.  10 
and  11  above  which  have  a  proposed 
April  1, 1991  effective  date. 

Northwest  has  proposed  two  new 
notice  provisions  in  this  filing.  A  notice 
provision  is  reflected  in  footnote  two  to 
Sheet  Nos.  10  and  11  (primary  tariff 
sheets),  which  provides  notice  of  a 
potential  future  adjustment  to 
Northwest's  rates  related  to  the 
Commission's  November  26, 1990  order 
in  Docket  No.  CP86-578-031,  et  al. 
Anodier  notice  provision  reflected  on 
Sheet  No.  136  is  a  proposed  formula  for 
allocating  the  balance  in  Account  No. 
191  among  Northwest's  sales  customers 
should  Northwest  elect  to  terminate  its 
PGA  in  the  future.  Northwest  has 
proposed  a  March  1, 1991  effective  date 
for  First  Revised  Sheet  No.  136. 

Northwest  states  that  a  copy  of  tiiis 
filing  is  being  served  on  each  designated 
in  the  official  service  list  compiled  by 
the  Secretary  in  Docket  No.  TA90-1-37- 
000  and  upon  all  jurisdictional  sales 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  5  §  3K.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  in  Docket  No.  RP91-81-000 
should  be  filed  on  or  before  February  13. 
1991.  All  such  motions  or  protests  in 
Docket  No.  TA91-1-37-000  should  be 
filed  on  or  before  February  27, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  public 
reference  room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-3385  Filed  2-12-91:  8:45  am) 
BILUNO  CODE  t717-01-li 


Federal  Register  /  Vol.  56,  No.  30  /  Wednesday.  February  13.  1991  /  Notices 


(Dedwt  Na  RPt1-70-000] 
Noiltiwect  Pipeline  Cocp-j  Weiver 

February  8, 1991. 

Take  notice  that  on  January  7, 1991. 
pursuant  to  rule  207(a)(5)  of  the  Federal 
Energy  Regulatory  Conunission's 
(Commission)  rules  of  practice  and 
procedure.  18  CFR  385.207(a)(5). 
Northwest  Pipeline  Corporation 
(Northwest)  filed  a  petition  with  the 
Commission  for  a  waiver  of  the  time 
requirement  relating  to  the  use  of  actual 
cost  data  in  connection  with  a  base 
tariff  restatement  filing.  Northwest 
seeks  a  waiver  of  three  days  in  the 
application  of  the  Commission 
regulation. 

Northwest  states  that  it  intends  to 
make  a  base  tariff  restatement  filing 
under  the  provisions  of  18  CFR 
154.303(e)(1)  on  or  before  May  1. 1991.  a 
date  which  is  at  least  30  days  before  the 
expiration  of  36  months  after  the 
effective  date  of  the  base  tariff  rates 
approved  in  Docket  No.  RP88-47-000. 
Northwest  states  that  without  a  waiver 
of  the  Commission's  regulations. 
Northwest  would  be  required  to  use 
actual  cost  data  for  a  12-month  period 
ending  after  March  3. 1991  to  prepare  its 
filing. 

Northwest  requests  that  the 
Commission  grant  Northwest  a  three- 
day  waiver  of  the  requirements  of  18 
CFR  154.303(e)(l](ii}(B)  found  in  the 
regulations  to  allow  Northwest  to  utilize 
actual  cost  data  for  the  12-month  period 
ending  February  28, 1991  in  connection 
with  making  its  base  tariff  restatement 
filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  (S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protest  should  be  filed  on  or  before 
February  14, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  public  reference  room. 
Lola  D.  ColMil. 
Secretary. 

[FR  Doc.  91-3382  Filed  2-12-01;  8:45  am] 
SHJJNQ  coot  trir-ai-M 


[Docket  Noe.  TQ91-2-55-000.  TM91-»-55- 
000  snd  TIMO-2-SS-4)03] 

Queetar  Pipeline  Co;  Rate  Change 

February  6, 1991. 

Take  notice  that  on  January  29, 1991. 
Questar  Pipeline  Company  tendered  for 
filing  and  acceptance  certain  revised 
tariff  sheets  to  iU  FERC  Gas  Tariff  as 
follows: 


Tartff  thaat 

Propoeed 
affective  data 

Original  Voluma  No.  1: 

First     Revised     SMh     Revised 

Aug.  1.  1990. 

Sheet  No.  12. 

SutMSIule      Seventtt      Reviswj 

Sept  1.  1990. 

Sheet  No.  12. 

Substttule  Bghtti  Revised  Sheet 

Oct  1.  1990. 

Na12. 

Subeittute  Ninth  Revised  Sheet 

Nov.  1,  1990. 

No.  12. 

Subatttula  Tenth  Revised  Sheet 

Dec.  1.  1990. 

No.  1^ 

SubeMuta     Eleventh     Revised 

Jan.  1.  1990. 

Sheet  No.  12. 

Twelfth  Revised  Sheet  No.  12 

March  1.  1990. 

Substitute  Original  Sheet  No.  19... 

Jan.  1.  1990. 

Questar  states  that  the  purpose  of  this 
filing  is  to  adjust  the  purchased  gas  cost 
under  Questar's  sale-for-resale  Rate 
Schedule  CD-I  effective  March  1, 1991, 
and  to  adjust  the  Pipeline  Supplier 
Charge,  pursuant  to  section  3(e)  of 
Questar's  Rate  Schedule  CD-I,  to  reflect 
revised  buyout  and  buydown  charges 
billed  to  Questar  by  its  former  pipeline 
supplier,  Northwest  Pipeline 
Corporation  (Northwest). 

Questar  states  that  the  Twelfth 
Revised  Sheet  No.  12  shows  a 
commodity  base  cost  of  purchased  gas 
as  adjusted  of  $2.62619/Dth  which  is 
$0.14661  higher  than  the  currently 
effective  rate  of  $2.47958/ Dth.  The 
demand  base  cost  of  purchased  gas  as 
adjusted  increased  $0.00060/Dth  fi-om 
$0.00541/Dth  to  $0.00601/Dth. 

Questar  states  that  the  revised 
Pipeline  Supplier  Charge  is  $177.886/mo. 
in  the  Utah  zone  and  $10,680/mo.  in  the 
Wyoming/Colorado  zone.  This  is 
adjusted  from  previously  effective 
charges  of  $186,552/mo.  in  Utah  and 
$ll,200/mo.  in  Wyoming/Colorado. 

Questar  further  states  that  on 
December  31, 1990  it  refunded  $44,747  in 
Pipeline  Supplier  Charges  and 
applicable  interest  to  Mountain  Fuel 
Supply  Company  pursuant  to  Order  No. 
528. 

Questar  states  that  is  has  provided  a 
copy  of  the  filing  to  Mountain  Fuel 
Supply  Company  and  interested  state 
public  service  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 


Washington.  DC  20002,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  February  13, 1991.  Protests 
will  be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parities  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Conunission 
and  are  available  for  public  inspection. 
Lois  D.  Cashali, 
Secretary. 
[FR  Doc.  91-3363  Filed  2-12-81;  8:45  am]   . 

BILUNa  CODE  •717-01-M 


[Dockat  Na  TM91-5-17-000] 

Texaa  Eaetem  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

February  8, 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  January  29, 1991  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheets: 

Proposed  To  Be  Effective  January  10, 1991 

2nd  Revised  26th  Revised  Sheet  No.  50.2 
Proposed  To  Be  Effective  February  1, 1991 
Twenty-ninth  Revised  Sheet  No.  50.2 

Texas  Eastern  states  that  these  sheets 
are  being  filed  pursuant  to  S  4.F  of 
Texas  Eastern's  Rate  Schedules  SS-2 
and  SS-3  to  flow  through  changes  in 
CNG  Transmission  Corporation's  (CNG) 
Rate  Schedule  GSS  rates  which  underlie 
Texas  Eastern's  Rate  Schedules  SS-2 
and  SS-3. 

Texas  Eastern  states  that  CNG  filed 
tariff  sheets  on  January  9, 1991  in  Docket 
Nos.  RP90-143,  et  ai,  revising  Rate 
Schedule  GSS  rates  to  become  effective 
January  10, 1991. 

Texas  Eastern  states  that  in  the  event 
the  Commission  accepts  CNG's 
alternative  tariff  sheets,  Texas  Eastern 
submits  for  filing  as  part  of  its  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1.  six 
copies  of  the  following  alternative  tariff 
sheets  which  track  CNG's  alternative 
tariff  sheets: 

Proposed  To  Be  Effective  January  10, 1991 

Alt  2nd/2eth  Revised  Sheet  No.  50.2 
Proposed  To  Be  Effective  February  1, 1991 

Alt  Twenty-ninth  Revised  Sheet  No.  50.2 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
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Eastern's  jiuisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu'e.  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  14. 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  91-3364  Filed  2-12-91;  8.45  am] 

WLLMM  coos  •717-01-M 


[Docket  Na  TQ91-3-1 1-000] 

United  Gas  Pipe  Une  Co.;  Filing  of 
Revised  Tariff  Sheets 

February  6, 1991. 

Take  Notice  that  on  February  1, 1991, 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  the  following  revised 
tariff  sheets  with  a  proposed  effective 
date  of  March  1, 1991. 

Second  Revised  Volume  No.  1 

Second  Substitute  Eleventh  Revised  Sheet 

No.  4 
Second  Substitute  Eleventh  Revised  Sheet 

N0.4A 


Second  Substitute  Eleventh  Revised  Sheet 

N0.4B 
Second  Substitute  Ninth  Revised  Sheet  No. 

4D 
Second  Substitute  Eleventh  Revised  Sheet 

No.  41 

The  above  referenced  tariff  sheets  are 
being  filed  ptusuant  to  section  154.308  of 
the  Commission's  Regulations  to  reflect 
changes  in  United's  purchased  gas 
adjustment  as  provided  in  section  19  of 
United's  FERC  Gas  Tariff.  Second 
Revised  Voltmie  No.  1. 

United  states  that  it  is  proposing  to 
reinstate  and  begin  collecting  the  18< 
per  Mcf  PGA  Settlement  Surcharge 
appUcable  to  United's  Past  Period 
Deferred  Costs  and  Additional  Deferred 
Costs  Balances  effective  March  1, 1991. 
Since  October  1, 199a  United  has 
voltmtarily  suspended  its  rights  to 
collect  the  18<  Settlement  Surcharge 
subject  to  its  right  to  reinstatement  as 
stated  in  United's  Annual  PGA  filing  in 
Docket  No.  TA90-1-11  filed  August  & 
1990  and  pursuant  to  a  Commission 
Letter  Order  dated  November  2, 1990. 

United  states  that  the  revised  tariff 
sheets  are  being  mailed  to  its 
jiuisdictional  sales  ctistomers  and  to 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  Protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  such  accordance  with 
S§  385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  February  14, 1991. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestant  parties  to 
the  proceedings.  AJiy  person  wishing  to 
become  a  party  must  file  a  Motion  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoiaCCMbdl. 
Secretary, 

(FR  Doc  91-3379  Piled  2-12-41;  8:45  am] 
I  cooc  triT-ai-ii 


Office  of  Hearings  and  Appeala 

Cases  Filed  During  the  Week  of 
January  4  Through  January  11, 1991 

During  the  week  of  January  4  through 
January  11, 1991,  the  applications  for 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  Usts 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  appUcation  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occtus  first  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 

Dated  February  7, 1991. 
George  B.  Biaznay, 
Director,  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Weekof  January  4  through  January  11. 1991] 


Data 

Name  and  location  of  applicant 

CaaaNa 

Type  of  submission 

1/1/91 

Gull/Michael  J.  t-egros.  Cordova.  Tennessee 

RR300-14 
RR272-64 

Request  for  lUlodification/Rescission  in  ttw  QuH  Second  Stage  Refund 

1/10/91 

John  J.  Hudson,  inc.,  Washington,  tx; 

Proceeding.  If  granted:  The  IMay  IS,  1990  Decision  and  Ordsr  (Case 

Na  RF300-10353)  vKMJid  be  modHied  ragaRSng  the  fimis  appttoaSon 

for  refund  submitted  m  the  Guff  Second  Stage  Refund  Prooaadkig. 

Request  for  ModmcaSon/Rascisaion  in  the  Cnide  01  Refund  Proceed- 

ing. If  granted:  The  December  14.  1990  Dsdsion  and  Ordsr  (RF272- 
21107)  issued  to  John  J.  Hudson.  Inc.,  would  be  modWed  ragsrdng 
the  fimfi's  application  tor  refund  sut>mmed  in  the  Cnjde  Oil  Refund 
ProceedMig. 

Refund  Appucations  Received 

[Week  of  January  4  to  January  11. 1991] 


Name  of  firm 

CasaNa 

Dale 

received 

White's  Exxon 

RF307-10169 
RF304-12168 
RF304-12167 

12/26/90 

Andrew's  Arco „ 

Calat>asas  Arco 

01/07/91 
01/07/91 

Refund  Appucations  Received— 
Continued 

(Weel(0f  January  4  to  January  11, 1991] 


ftiameof  firm 


Southwest  Oil  Co./ 
San  Antonio. 


Case  No. 


RF326-207 


Data 
received 


Refund  Appucations  Received— 
Continued 

CWaak  of  January  4  to  January  11. 1991] 


Name  of  firm 


01  /07/91      Southwest  Oil  Ca . 


Case  No. 


RF326-206 


Data 


01/07/91 
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REAJNO  APfUCA-nONS  Recbveo— 
Continued 

fWMk  ol  JMuvy  4  la  imaiy  1 1, 1991] 


Nflfnt  of  frm 

CaaaNa 

Dala 

OMfi'B  Saorica  Co. 

RF326-209 

01/07/91 

mc. 

Doo'»  Conooo 

RF220-491 

01/04/91 

OalliMrUnM,lne..  . 

RF304-12149 

01/10/91 

RF326-210 

01/10/91 

mc 

■"+p~«tt»  "^ 

RF328^11 

01/10/91 

CotiparVaaay 

nF3S»'412 

01/11/91 

EIkMc  AMOcMon. 

PwwnoN  Products 

RFS2»-»19 

01/11/91 

ConpOTy. 

Cruda  01  RafUid 

RF272-a67eO 

01/04/91 

^f0atteK» 

«IU 

fm 

RaoaiMd. 

RF272-«6»11 

01/11/91 

GuROinalinl 

RF300-14aei 

01/04/91 

Adpfcaam 

ffm 

•wu 

RP300-14a34 

•1/11/91 

Tanoo  01  Ralund 

ftfWUS19 

01/04/91 

tm 

«aw 

naoatwad. 

RF321-12e34 

01/11/91 

(FR  Doc  M-SIT*  Filed  1-U-ei;  8^•S  am] 


CiMnfe  of  Fmrq 
Refund 


tal 
NaKSF-«119 


aocncy:  Office  of  Hearings  and 
Appeals.  DOE. 

action:  Notice  of  Extension  of  Deadline 
for  Filing  Applications  for  Refund  in 
Special  ReAuid  Proceeding  KEF-0119, 
Texaco  Inc. 

MMMiAllv:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
hereby  announces  an  extension  of  time 
for  fihng  Applications  for  Refund  bom 
the  oil  overcharge  monies  in  escrow 
resulting  from  a  Consent  Order  between 
the  Department  of  Energy  and  Texaco 
Inc.  The  final  deadline  is  extended  from 
February  28, 1991  to  September  30, 1991. 
KM  mmm  wtowmatiow  contact 
Ms.  Elise  Snyder.  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avmue,  SW.. 
Washington.  DC  20585  (202]  568-4921. 

Match  5. 1990,  the  Office  of  Hearings 
and  Appeals  of  die  Department  of 
Energy  (DOE)  issued  a  Decision  and 
Order  setting  forth  final  refund 
procedures  in  order  to  distribute  the 
$120  million  of  oil  overcharge  funds  in 
an  escrow  account  established  in 
accordance  with  the  Consent  Oder 
entered  into  by  the  DOE  and  Texaco 
Inc.  See  Texaco  Inc.  20  DOE  \  65.147 
(1990).  That  Decision  esUblished 
February  28, 1991  as  the  filing  deadline 
for  the  submission  of  refund 
applications  for  direct  restitution. 


(Qualified  claimants  must  have 
purchased  Texaco  refined  petroletun 
products  during  the  refund  periood  of 
March  6, 1973  through  January  27, 1961.) 
The  DOE  has  received  more  than  13.000 
refund  applications  to  date.  However, 
we  continue  to  receive  applicationa  at  a 
considerable  rate  and  frequent 
telephone  and  written  inquiries.  Based 
on  this  information  and  knowledge 
gained  in  other  refimd  proceedings,  we 
believe  that  many  potential  refund 
recipients  are  in  the  process  of  gathering 
informatioa  to  support  their  daims,  and 
others  have  not  yet  been  made  aware  of 
this  proceefling.  We  therefore  find  that 
extending  the  application  period  is 
appropriate.  Aooordingly.  we  are  hereby 
extending  die  time  for  filing  a  refund 
application  In  the  Texaco  proceeding 
from  February  28, 1991  to  September  30, 
1991.  Firms  and  individuals  that  apply 
for  refunds  after  February  28,  like  all 
applicants  in  the  Texaco  proceeding, 
must  demonstrate  that  they  purchased 
Texaco  refined  petrotetan  products  or 
that  the  ri^t  to  obtain  a  refund  wes 
transferred  to  them.  Firms  that  have 
already  filed  an  application  in  this 
proceeding  should  not  fOe  another 
apphcation. 

Dated:  Fehniary  8, 1981. 
Geocge  B.  BneBsy, 

Director,  Office  of  Hearingt  andAppeaJs. 
(PR  Doc  91-9477  Filed  l-U-n;  8:45  am] 
ONJJNa  coot  S4S»-01-li 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3904-7] 

Agency  Information  Collection 
AcUvfllea  Undor  0MB  Review 

aocncy:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etMeg.),  this  notice  snnounces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  March  15, 1991. 

TON  FtifrrHm  information  contact: 
Sandy  Farmer  at  EPA,  (202)  382-2740. 

SUPPI.SMINTAIIY  INPOnaUTION: 


Office  ef  PesUcMaa  and  Taidc 
Substances 

TJtle:  Polychlorinated  Biphenyls 
(PCBs):  Manufacturing.  Processing,  and 
Distribution  in  Commerce  Exemptions. 
(EPA  ICR  No.:  0B57M:  OMB  Na:  20270- 
0021).  This  is  an  extension  of  the 
expiration  date  of  a  currently  approved 
collecdon  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

Abttract  The  Toxic  Substances 
Control  Act  (TSCA)  prohibits  the 
manufactiue  of  PCBs,  or  their  processing 
or  distribution  in  commerce.  However, 
the  statute  sets  conditions  under  which 
EPA  may  grant  exempUoDa  to  this 
prohibition.  Companies  wi  hing  to 
obtain  the  exemption  ouist  petition  EPA 
by  submitting  certain  infonnation  to  the 
Agency.  The  information  includes  name 
and  address  of  the  petitioner,  and 
amount  and  use  of  PCBs  the  petitioner 
wishes  to  manufactiue,  process,  or 
distribute  in  commerce.  Hie  petitioner 
must  provide  evidence  Aat  tin  use  of 
PCBs  will  not  result  in  an  unreasonable 
risk  of  injury  to  health  or  the 
environment.  In  addition,  the  petitioner 
must  provide  evidence  that 
demonstrates  good  faith  efforts  to 
develop  a  chemical  substitute  for  PCBs 
which  does  not  pose  an  unreasonable 
risk  of  injury  to  health  or  the 
environment  EPA  uses  the  information 
to  determine  whether  petitioners  have 
met  exemption  requirements  precribed 
by  TSCA. 

Burden  Statement.  The  burden  for  the 
collection  of  information  is  estimated  to 
average  8  hours  per  response  for 
reporting.  This  estimate  includes  die 
time  needed  to  review  instructions 
gather  the  data  needed,  and  review  the 
collection  of  information. 

Respondents:  Companies  wishing  to 
obtain  an  exemption  from  prohibitions 
against  the  manufacture  of  PCBs,  or 
their  processing  or  distribution  in 
commerce. 

Estimated  No.  of  Respondents:  8. 

Estimated  No.  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  48  hours. 

Frequency  of  Collection:  Annually.  . 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM  223Y),  401 M  Sti'eet  SW., 
Washington,  DC  20460  and  Matthew 
Mitchell  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street,  NW. 
Washington,  DC  2053a 
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Dated:  February  6, 1991. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc  91-3450  Filed  2-12-91;  S:45  am] 


[FRL— 3904-6] 

Agency  Information  Collection 
ActlvtUee 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  tiie 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwaj^ed  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  ICRs  describe  the  nature 
of  the  information  collection  and  their 
expected  cost  and  burden;  where 
appropriate,  they  include  the  actual  data 
collection  instruments. 

dates:  Comments  must  be  submitted  on 
or  before  March  15. 1991, 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  NSPS  for  Wool  Fiberglass 
Manufacturing  (subpart  PPP) — 
Information  Requirements  (EPA  ICR 
#  1160.03;  OMB#  2060-0114).  This  is  a 
reinstatement  of  a  previously  approved 
collection. 

Abstract-  Owners  or  operators  of 
wool  fiberglass  insulation 
manufacturing  plants  must  notify  the 
delegated  State  authority  or  EPA  of 
construction,  modification,  start-up, 
shutdown,  and  malfunction  of  affected 
facilities,  and  of  the  date  and  results  of 
each  performance  test.  Owners  or 
operators  of  these  facilities  are  required 
to  install  calibrate,  maintain,  and 
operate  a  continous  monitoring  system 
for  the  measurement  of  particulate 
emissions  and  report  periods  of  excess 
particulate  emissions  semiannually.  The 
standards  require  recordkeeping  to 
document  information  relating  to  the  gas 
pressure  drop  across  each  scrubber  and 
the  scrubbing  liquid  flow  rate  to  each 
scrubber,  or  the  primary  and  secondary 
current  and  voltage  in  each  electrical 
field  and  the  inlet  water  flow  rate  for  an 
electrostatic  precipitator.  Infonnation  is 
used  to  implement  and  enforce  the 
standards. 

Burden  statement-  The  public  burden 
for  this  collection  of  information  is 
estimated  to  average  approximately  24 
hours  per  response  for  reporting,  and  83 


hours  per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  search  existing  data 
sources,  gather  the  data  needed,  and 
review  the  collection  of  information. 

Respondents:  Owners  and  operators 
of  wool  fiberglass  insulation 
manufacturing  plants. 

Estimated  no.  of  respondents:  32. 

Estimated  no.  of  responses  per 
respondents:  2. 

Estimated  total  annual  burden  on 
respondents:  3,511  hours. 

Frequency  of  collection:  Once  and 
semiannually. 

Title:  NSPS  for  Flexible  Vinyl  and 
Urethane  Coating  and  Printing — 
Information  Requirements  (Subpart  FFF) 
(EPA  ICR  #  1157-03;  OMB  #  2060-0073). 
This  is  a  reinstatement  of  a  previously 
approved  collection. 

Abstract-  Owners  or  operators  of 
rotogravure  printing  lines  used  to  print 
or  coat  flexible  vinyl  or  urethane 
products  must  notify  EPA  of 
construction,  modification,  start-up, 
shutdown,  and  malfunction  of  affected 
facilities,  and  of  the  date  and  results  of 
each  performance  test  Owners  or 
operators  of  these  facilities  must  install, 
calibrate,  maintain,  and  operate  a 
continuous  monitoring  system  to 
measure  emissions  of  volatile  organic 
compounds  (VOC),  and  submit 
semiannual  excess  emission  reports. 
The  States  and  EPA  use  tiie  data  to 
ensure  compliance  with  the  standards, 
to  target  inspections,  and  when 
necessary,  as  evidence  in  court 

Burden  statement-  The  public  burden 
for  this  collection  of  information  is 
estimated  to  average  approximately  17 
hours  per  response  for  reporting,  and  63 
hours  per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  search  existing  data 
sources,  gather  the  data  needed,  and 
review  the  collection  of  information. 

Respondents:  Owners  and  operators 
of  rotogravure  printing  lines  used  to 
print  or  coat  flexible  vinyl  or  urethane 
products. 

Estimated  No.  of  respondents:  6. 

Estimated  No.  of  responses  per 
respondent-  2. 

Estimated  total  annual  burden  on 
respondents:  575  hours. 

Frequency  of  collection:  Once  and 
semiannually. 

Title:  NSPS  for  Lead-Acid  Battery 
Manufactimng — ^Recordkeeping  and 
Reporting  Requirements  (Subpart  KK) 
(EPA  ICR  #1072.03:  OMB  #2060-0081). 
This  is  a  renewal  of  a  previously 
approved  collection. 

Abstract-  Owners  or  operators  of 
lead-acid  battery  manufacturing  plants 
must  notify  the  delegated  State  authority 


or  EPA  of  the  construction,  modification, 
and  anticipated  and  actual  start-up 
dates  of  affected  faciUties,  and  the  date 
and  results  of  the  initial  performance 
test  For  affected  facilities  using 
scrubbers,  owners  or  operators  must 
install,  calibrate,  maintain,  and  operate 
a  monitoring  device  that  measures  and 
records  scrubber  pressure  drop.  Records 
of  the  initial  performance  test  results, 
and  of  start-ups,  shutdowns,  and 
malfunctions,  and  measurements  of 
scrubber  pressure  drops,  must  be 
maintained.  The  States  and  EPA  use  the 
data  to  ensure  compliance  with  the 
standards. 

Burden  statement-  The  public  burden 
for  this  collection  of  information  is 
estimated  to  average  approximately  43 
hours  per  response  for  reporting,  and 
175  hours  per  recordkeeper  annually. 
This  estimate  includes  the  time  needed 
to  review  instructions,  search  existing 
data  sources,  gather  the  data  needed, 
and  review  the  collection  of  information. 

Respondents:  Owners  and  operators 
of  lead-acid  battery  manufacturing 
plants  that  have  the  capacify  to  produce 
in  one  day,  batteries  containing  at  least 
6.5  tons  of  lead. 

Estimated  No.  of  respondents:  3 
respondents  will  report  and  29  will  keep 
records. 

Estimated  No.  of  responses  per 
respondent  2. 

Estimated  total  annual  burden  on 
respondents:  5,331  hours. 

Frequency  of  collection:  Once. 

Title:  Ambient  Air  Qualify 
Networks — Monitoring  and  Qualify/ 
Precision  Data  (EPA  ICR  #0940.07;  OMB 
#2060-0084).  This  is  a  reinstatement  of  a 
previously  approved  collection. 

Abstract-  This  information  collection 
request  includes  a  total  of  nine  specific 
activities  conducted  by  State  and  local 
air  pollution  control  agencies.  The 
specific  activities  include  operating 
ambient  air  qualify  sampling  devices 
and  conducting  sample  analyses  under 
40  CFR  part  58  for  all  poUutanU  for 
which  National  Ambient  Air  Qualify 
Standards  (NAAQS)  have  been 
established.  Agencies  are  required  to 
submit  ambient  and  qualify  assurance 
data  to  EPA  quarterly  fiY>m  designated 
sites  in  urban  areas  and  annual 
summaries  of  all  ambient  air  quahfy 
data.  Most  respondents  enter  the  data 
directiy  into  the  Air  Qualify  Subsystem 
(AQS)  of  EPA's  Aerometric  Information 
Retrieval  System  (AIRS).  The  Agency 
uses  the  information  for  compliance 
determinations,  control  analyses  and  for 
planning  and  evaluation. 

Burden  statement-  The  public  burden 
for  this  collection  of  information  is 
estimated  to  average  approximately  42 


/  Vol  58.  No.  30  /  Wednesday.  February  13,  1991  /  Notices 


boon  per  rsspoasa  Cor  leportiRg.  and  SO 
hours  per  reoerdkeeper  anmiaUy. 

Reapondi^  State  and  kwal  air 
pollution  ooDfcql  agencicw 

Estimated  No.  ofnepondentKW 
retpoodeBts  will  report  aad  115  will 
keep  records. 

BBtimaied  No.  ofnapoaMea  per 
raapondmit-  380. 

Estimated  total  annual  burden  oa 
respondents:  1^)02.473  hours. 

Frequency  of  collection:  Quarterly 
and  annually. 

Send  conments  regarding  the  burden 
estimates,  or  eny  other  aspect  of  the 
information  collections,  including 
suggestions  for  reducing  the  burdens,  to: 
Sandy  Fanner,  US.  Environmental 

lYotectian  Ageaqr,  faxfaniatian  Policy 

Branch,  401 M  Street,  SW.. 

Washington.  DC  20460 


Nicolas  Garde,  Office  of  Management 
and  Budget.  Office  of  Infonnation  and 
Regulatory  Afiairs.  725 17th  Street. 
NW..  WasfaingtoB.  DC  2053a 

Dated  Fetmiuy  «.  191. 


Director,  Regahtory  Management  Division. 
[FR  Doc  n-3447  Filed  2-12-01: 8:45  nn] 


[FHL-990<  II 

Underground  ln(acilofi  Control 
Piuyiwn  HourdwM  WmI 
InlecMon  neotiicdone-  roMtlon  for 
Eaoinmion    Out  1  Hozardous  Waste 
Infection;  CaM>«l  DIvWon,  Cabot 
Corporallon,  Tuscota,  IL 


AOmcv:  United  States  Environmental 
Protection  Agency  (USEPA). 
AC1KM:  Notice  of  final  decision  on 
exemption  petition. 

MMMAMV:  Notice  is  hereby  given  by  die 
USEPA  dtat  an  exemption  to  the  land 
disposal  restrictions  under  the  1984 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  the  Resource 
ConservatioB  end  Recovery  Act  (RCRA) 
has  been  granted  to  Cab-O-Sii  Division. 
Cabot  Corporatioa  (Cabot),  of  Tuscola. 
Illinois,  for  use  of  Well  No.  1.  As 
required  by  40  CFR  part  148,  Cabot  has 
demonstrated,  to  a  reasonable  degree  of 
certainty,  that  there  will  be  no  migration 
of  hazardous  oonstitnents  from  the 
injection  tone  far  as  long  aa  the  waste 
remeins  hszardons.  This  final  decision 
allows  the  continaed  undersround 
injection  by  Cabot  of  specific  restricted 
hazardous  wastes,  inchuling 
hydrochloric  add  and  eraatewaters 
contaminated  with  hydrochloric  add 
which  are  hazardooa  becaaee  of  its 
corrosive  nature  (i.e^  pH  is  less  duu  or 


equal  to  2.0,  henoe  its  waste  code  is 
D002  mdar  40  CFR  pert  261),  a  malti- 
soarce  leechats  (Code  P038) 
contaminated  with  small  asaounts  of  1.1- 
dichloroethyiene.  1.2-dichloroethylene. 
methylene  chloride,  phenol 
tetrachloroethylene.  end 
trichloroethylene  from  a  dosed  waste 
storage  impoimdment  and  low 
concentrations  or  residual  spent 
acetone  (Code  FOGS)  rinsed  from 
laboratory  glassware  cleaned  with 
solvent,  into  a  Class  I  hazardoos  waste 
injection  erell  spedficaUy  identified  as 
Well  No.  1  at  the  Tuscola  facility.  This 
decision  constitutes  a  final  USEPA 
action  for  which  there  is  no 
administrative  appeal 
■ACHMOUNO:  Cabot  submitted  a 
petition  on  April  14, 1988,  requesting 
exemption  for  its  two  infection  wells 
located  in  Toscola,  Illinois,  from  the 
land  disposal  restrictions  for  hazardous 
wastes.  USEPA  personnel  reviewed  all 
data  pertaining  to  the  petition,  including, 
but  not  limited  to,  well  construction, 
regional  and  local  geology,  seismic 
activity,  penetrations  of  tiie  confining 
zone,  and  the  mathematical  models 
submitted  by  Cabot  to  demonstrate  that 
no  migration  from  the  injection  zone 
would  occur.  As  required  under  40  CFR 
part  148,  the  USEPA  determined  that  the 
geological  setting  at  the  site  as  well  as 
the  construction  and  operation  of  both 
wells  are  adequate  to  prevent  fluid 
migration  out  of  the  injection  zone 
within  10,000  years  except  that  the 
mechanical  integrity  of  Well  No.  1  was 
yet  to  be  demonstrated.  A  fact  sheet 
containing  a  complete  summary  of  the 
draft  dedsion  was  published  in  the 
Faderal  Raglstar  of  August  24, 1900. 

A  proposed  approval,  with  the 
contingency  that  the  mechanical 
integrity  of  Well  No.  1  must  be 
demonstrated,  was  issued  on  August  10, 
1990,  pursuant  to  40  C7R  124.10,  and  a 
public  hearing  was  subsequently  held  in 
Tuscola  on  September  10, 1990.  The 
public  comment  period  expired  on 
September  24, 1990.  A  number  of 
comments  were  received  and  all 
comments  were  considered  in  making 
the  final  dedsion.  The  USEPA  granted 
Cabot  an  exemption  fixnn  land  disposal 
restrictions  for  the  use  of  Well  No.  2  on 
November  8, 1990.  However.  Well  No.  1 
had  not  demonstrated  mechanical 
integrity  as  required  by  40  CFR 
148.20(2)(iv)  at  diet  time  and.  for  Uiat 
reason,  the  exemption  did  not  indude 
useofWeUNo.l. 

On  November  21, 1990.  the 
demonstration  of  the  mechanical 
integrity  of  Well  No.  1  was  completed. 
Cabot  snfamitted  die  results  of  die 
testing  and  petitioned  for  an  exemption 


from  die  HSWA  land  disposal 
restrictions  for  the  well  on  December  17, 
1990.  After  reviewing  the  results  of  the 
mechanical  integrity  testing  performed 
on  May  16  and  November  21. 1990,  the 
USEPA  has  determined  diat  Well  No.  1 
has  demonstrated  that  it  has  mechanical 
integrity.  To  further  ensure  the 
continuous,  long-term  mechanical 
integrity  of  Well  No.  1,  Cabot  has  agreed 
to  perform  additional  testing.  At  the 
time  mechanical  integrity  tests  of  Well 
No.  1  are  performed  in  1991,  Cabot  will, 
log  Well  No.  1  to  show  that  there  is  no 
movement  of  liquid  upward  outside  of 
the  casing  and,  in  the  future, 
temperature  logging  of  Well  No.  1  will 
be  conducted  annually  as  part  of  the 
mechanical  integrity  testing  program  for 
Well  No.  1.  Since  die  lack  of 
demonstrated  mechanical  integrity  was 
the  only  impediment  to  the  granting  of 
an  exemption  for  Well  No.  1,  a  final 
exemption  is  granted  with  spedfic 
conditions  listed  in  the  notice. 

COHOmoMS:  For  this  exemption  to  be 
effective,  Cobat  must  meet  die  following 
conditions: 

(1)  The  monthly  average  injection  rate 
must  not  exceed  400  gallons  per  minute: 

(2)  The  concentrations  of  the 
constituents  included  in  the  injected 
leachate  will  not  exceed  the  amounts 
listed  as  proposed  maximum  allowable 
concentrations  in  Table  8-6  in  the 
petition  document: 

(3]  Injection  shall  occur  only  into  the 
Franconia,  Potosi,  and  Eminence 
Dolomites  and  the  Gunter  Sandstone: 

(4)  The  injection  zone  shall  consist  of 
the  Franconia,  Potosi.  Eminence,  and 
Oneota  Dolomites  and  the  Gunter 
Sandstone,  found  between  4421  and 
5400  feet  in  Cabot's  Well  No.  1: 

(5)  An  oxygen  activation  log  of  Well 
Na  1  will  be  made  as  part  of  the 
mechanical  integrity  testing  conducted 
in  1991; 

(6)  Temperature  logging,  using 
procedures  satisfactory  to  Region  V,  of 
Well  No.  1  will  be  done  in  1991  and  in  . 
each  year  thereafter;  and 

(7)  Cabot  must  be  in  full  compliance 
with  all  conditions  of  its  permits  and 
other  conditions  relating  to  be 
exemption  found  in  40  CFR  148.23  and 
148.24. 

DATES:  This  action  is  effective  as  of 
February  4. 1991. 

ran  WWTII  MTONMATIOM  CONTACT: 

Harlan  Gerrish,  Lead  Petition  Reviewer. 
USEPA.  Region  V,  telephone  (312)  86&- 
2939.  Copies  of  the  petition  and  all 
pertinent  information  relating  thereto 
are  on  file  and  oe  part  of  the 
Administrative  Record.  It  is 
recommended  diat  you  contact  the  lead 


reviewer  prior  to  reviewing  die 
Administrative  Recnd. 

Dak  8.  Brysoa, 

Director,  Water  DMskm. 

[FR  Doe.  91-3446  Filed  1-12-91;  &45  am] 
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[PF-541;FRLr3877-6] 

Pesticide  Tolerance  Petitions;  Initial 
FlUngs  and  Withdrawals;  Correction 

AOENCv:  Environmental  Protection 
Agency  (EPA). 

AcnOM:  Notice. 

SUMMARV:  EPA  is  correcting  a  notice  of 
withdrawal  of  pestidde  petition  (n>) 
4F3121  that  was  in  error.  No  request  has 
been  made  to  wididraw  the  petition,  and 
it  is  still  pendbig. 

TON  RINTHCH  INTONMATlOli  CONTACT:  By 

mail  Robert  Taylor.  Product  Manager 
(PM-25).  RegisU-aUon  Division  (H- 
7505C),  Office  of  Pestidde  Programs. 
Environmental  Protection  Agency,  401 M 
St..  SWn  Washington.  DC  2046a  Office 
location  and  telephone  number  Rm.  245. 
CM  #2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA,  (703)-557.1800. 

SUPPlCMENTAflY  INFORMATION:  In  Uie 
Federal  Register  of  January  16, 1991  (56 
FR  1632),  EPA  issued  a  notice  Uiat 
American  Cyanamid,  P.O.  Box  400, 
Princeton,  NJ  08540,  had  requested  that 
its  pestidde  petition,  PP  4F3121, 
proposing  to  establish  a  tolerance  in  40 
CFR  180.361  for  die  herbidde  [N-(l- 
ethyIpropyl)-3,4-dimethyl-2,6- 
dinitrobenzenamine]  and  its  metabolites 
4-{(l-ethylpropyI)-2-methyl-3,5- 
dinitrobenzyl  alcohol  in  or  on  grapes  at 
0.1  ppm  be  withdrawn  without  prejudice 
to  friture  filing.  The  notice  of  filing  had 
appeared  in  the  Federal  Register  of 
October  17, 1984  (49  FR  40659). 

The  notice  withdrawing  without 
prejudice  PP  4F3121  was  in  error. 
American  Cyanamid  has  not  requested 
that  the  petition  be  withdrawn,  and  it 
remains  in  effect 

Authority:  7  U.S.C  136a. 
Dated:  February  2, 1991. 

Amw  E.  Lindsay. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

[FR  Doc.  91-8487  FOed  2-12-01;  8:45  amj 


[OPP-180840;  FUL  3877-4) 

Receipt  of  Appncstlon  for  an 
Emergency  Exemption  to  use  BadOus 
Thurfnglensis;  Solicitation  of  Public 
Comment 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  received  a  specific 
exemption  request  from  the  Texas 
Department  of  Agriculture  (hereafter 
referred  to  as  "Applicant")  to  use  an    .. 
encapsidated  microbial  Insecticide. 
MVP  Bioinsectidde.  Bacillus 
thuringiensis  (B.t.  variety  kurstaki) 
derived  delta-endotoxin  encapsulated 
within  the  killed  Pseudomonas 
fluorescens  cells,  manufactured  by  the 
Mycogen  Coorporation. 

The  purpose  of  the  request  is  to  ' 
control  diamondback  moth  infestations 
on  cole  crops  (broccoli  cabbage,  and 
cauliflower)  in  Texas.  Cole  crops  are 
grown  on  approximately  24,500  acres  in 
Starr,  Willacy.  Cameron,  and  Hidalgo 
counties  in  the  Rio  Grande  Valley  of 
Texas. 

EPA.  in  accordance  with  40  CFR 
166.24,  is  required  to  issue  a  notice  of 
receipt  and  solicit  public  comment 
before  making  the  decision  whether  to 
grant  this  exemption. 

DATES:  Comments  should  be  received  on 
or  before  February  28, 1991. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180840"  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H7506C),  Office  of 
Pestidde  Programs,  Environmental 
Protection  Agency,  401 M  St.  SW^ 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  246,  CM#2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA. 
Information  submitted  in  any  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Coiifidential 
Business  Infonnation."  Information  so 
marked  will  not  be  disdosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  die  comment 
that  does  not  contain  Confidential 
Business  Infonnation  must  be  provided 
by  the  submitter  for  indusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publidy 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  246,  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA.  from  8  ajn.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail  Robert  Forrest  Registration 
DivisioB  (H7S06C),  Office  of  Pestidde 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington.  DC 
20460.  Office  location  and  telephone 
number  Rm.  716,  CM#2. 1921  Jefferson 
Davis  Highway.  Ariington.  VA,  (703- 
557-7880). 

SUPFLBKNTARV INTORMATMN:  Pursuant 
to  section  18  of  the  Federal  Insectidde, 
Fungidde.  and  Rodentidde  Ad  (FIFRA) 
(7  U.S.C  138p).  die  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIHIA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  spedfic 
exemption  for  the  use  of  an 
encapsulated  microbial  insecticide, 
MVP  Bioinsecticide.  Bacillus 
thuringiensis  (B.t.  variety  kurstaki) 
derived  delta-endotoxin  encapsulated 
within  the  killed  Pseudomonas 
fluorescens  cells. 

Information  in  accordance  «vith  40 
CFR  part  166  was  submitted  as  part  of 
this  request  MVP  Bioinsectidde  is  not 
currently  registered  in  the  United  States. 
The  Applicant  states  that  the 
diamondback  moth  has  developed 
resistance  to  federally  registered 
products  to  the  point  that  it  is  extremely 
difficult  to  produce  cole  crops  in  Texas. 
In  three  previous  growing  seasons, 
hundreds  of  acres  of  cabbage  in  the 
Lower  Rio  Grande  Valley  were  not 
harvested  due  to  the  depredatory 
activity  of  this  pest  and  the  lack  of 
effective  labeled  insectiddes.  According 
to  the  Applicant  many  growers  were 
not  able  to  produce  a  marketable  crop 
even  though  insediddes  were  applied 
as  many  as  15  times. 

The  state's  cole  crops  yield  during  tbe 
1990-01  season  is  expected  to  be  aboni 
20  percent  below  the  average  because  of 
die  low  crop  prices  and  the  difficulty  in 
controlling  the  diamondback  moth.  The 
Applicant  estimates  that  the  anticipated 
economic  loss  in  the  absence  of  MVP 
would  be  $4.2  million. 

The  Applicant  proposes  to  make  a 
maximum  of  10  ground  applications  of 
MVP  to  approximately  24.500  acres  at  a 
rate  of  2  to  3  quarts  (0.45  to  0.675 
pounds)  of  delta  endotoxin  oi  Bacillus 
thuringiensis  variety  kurstaki  per  acre 
per  application.  Assuming  that  the 
24.500  acres  receive  10  applications  of 
MVP  at  a  maximum  rate  of  3  quarts,  a 
total  of  183,750  gallons  of  MVP.  or 
165.375  pounds  of  delta  endotoxin  will 
be  used.  This  notice  does  not  constitute 
a  dedsion  by  EPA  on  this  application. 
The  regulations  governing  section  18 
require  publication  of  a  notice  in  the 
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FMleral  Reglstor  of  receipt  of  an 
application  for  a  specific  exemption 
proposing  use  of  a  new  chemical  (i.e.  an 
active  ingredient  not  contained  in  any 
currently  registered  pesticide).  The 
regulations  also  provide  for  the 
opportimity  for  public  comment. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Program  Management  and  Support 
Division  at  the  address  given  above. 

The  Agency  will  review  and  consider 
all  conunents  received  during  the 
comment  period  in  determining  whether 
to  issue  this  emergency  exemption 
request 

Dated:  February  1. 1991. 
AuM  B.  lindsay. 

Dinctor,  Regiatration  Division. 

Office  ofPeaticide  Programs. 

[FR  Doc  91-3456  Filed  2-12-01: 8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

PuMc  Infonnatlon  Col*ction 
ftoqulrwiMnts  Submlttad  To  Offic*  of 
Managomont  and  Budgat  for  Raviaw 

Febniaiy  8, 1991. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Conmiission's  copy 
contractor,  Downtown  Copy  Center, 
1114  21st  Street.  NW.  Washington.  DC 
20036,  (202]  452-1422.  For  further 
information  on  these  submissions 
contact  Judy  Boley  Federal 
Communications  Commission.  (202)  632- 
7513.  Persons  wishing  to  commment  on 
these  information  collections  should 
contact  Jonas  Heihardt,  OfHce  of 
Management  and  Budget,  room  3235 
NEOa  Washington.  DC  20503.  (202)  395- 
4814. 

OMB  number  3060-0270 
Title:  Section  90.443.  Content  of  Station 

Records 
Action:  Extension 
Respondents:  Individuals  or  households, 

state  or  local  governments,  businesses 

or  other  for-profit  (including  small 

businesses),  and  non-profit 

institutions 
Frequency  of  response:  Recordkeeping 

requirement 
Estimated  annual  burden:  57,410 

recordkeepers:  0.83  hours  average 

burden  per  recordkeeper;  4,785  hours 

total  annual  burden 


Needs  and  uses:  Rule  section  90.443 
specifies  the  records  required  to  be 
maintained  by  station  licensees. 
These  records  indicate  maintenance 
performed  on  the  licensee's 
equipment,  and  instances  of  tower 
light  checks  and  failures,  if  any.  and 
corrective  action  taken.  The 
maintenance  records  could  be  used  by 
the  Ucensee  or  FCC  field  personnel  to 
note  any  recurring  equipment 
problems  or  conditions  that  may  lead 
to  degraded  equipment  performance 
and/or  interference  generation.  The 
records  regarding  tower  lighting  are 
required  to  ensure  that  the  licensee  is 
aware  of  tower  light  condition  and 
proper  operation,  in  order  to  prevent 
and/or  correct  any  hazards  to  air 
navigation. 

OMB  number:  None 

Title:  470-512  MHz  Mobile  Loadhig 

Form  number  FCC  Form  6027-1 

Action:  Extension  collection  in  use 
without  an  OMB  control  number 

Respondents:  Individuals  or  households, 
state  or  local  governments,  businesses 
or  other  for-profit  (including  small 
businesses),  and  non-profit 
institutions 

Frequency  of  response:  On  occasion 
reporting 

Estimated  annual  burden:  600 
responses;  .25  hours  average  burden 
per  response;  150  hours  total  annual 
burden 

Needs  and  uses:  The  information  on  this 
form  is  required  by  47  CFR  90.313. 
Licensees  are  required  to  notify  the 
Commission,  within  8  months  of 
license  grant  of  the  actual  number  of 
mobile  units  in  operation.  The  data  is 
used  by  FCC  staff  in  determining  full 
capacity  channel  loading,  making 
frequencies  available  for  assignment 
and  modifying  or  canceling  licenses. 
The  data  collected  ensures  licensees 
are  not  authorized  for  more  mobiles 
than  they  are  actually  using. 

OMB  number  None 

Title:  Section  74.1251.  Technical  and 
equipment  modifications 

Action:  Extension  collection  in  use 
without  an  OMB  control  number 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 

Frequency  of  response:  On  occasion 
reporting 

Estimated  annual  burden:  25  responses: 
.25  hours  average  burden  per 
response;  6  hours  total  annual  burden 

Needs  and  uses:  Section  74.1251  requires 
licensees  of  FM  translators  to  notify 
the  FCC  in  writing,  of  changes  in  the 
primary  FM  station  being 
retransmitted.  The  data  is  used  by 
FCC  staff  to  keep  records  up-to-date 
and  to  ensiue  compliance  with  FCC 


rules  and  regulations.  If  this  data  were 
not  collected,  FCC  staff  could  not 
ensure  compliance  with  section  325(a) 
of  the  Communications  Act  of  1934,  as 
amended,  which  states  that  no 
broadcasting  station  shall  rebroadcast 
the  program  or  any  part  thereof  of 
another  broadcasting  station  without 
the  express  authority  of  the 
originating  station. 

OMB  number  None 

Title:  Section  74.1263,  Time  of  operation 

Action:  New  collection 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 

Frequency  of  response:  On  occasion 
reporting 

Estimated  annual  burden:  25  responses; 
.5  hours  average  burden  per  response; 
13  hours  total  annual  burden 

Needs  and  uses:  Section  74.1263  requires 
licensees  of  FM  translator  or  booster 
stations  to  notify  the  FCC  of  its  intent 
to  temporarily  discontinue  operations, 
its  return  to  operations,  and  its  intent 
to  permanently  discontinue 
operations.  The  data  is  used  by  FCC 
staff  to  keep  records  up-to-date.  These 
notifications  inform  the  FCC  staff  that 
frequencies  are  not  being  used  for  a 
specified  amount  of  time  and  that 
frequencies  have  become  available  for 
other  users. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc  91-3486  Filed  2-12-91;  8:45  am] 
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Applications  for  Consolidated  Hearing; 
Outreach  Communications  Corp.,  et  al. 

1.  The  Commission  has  before  it  the 
following  groups  of  mutually  exclusive 
-applications  for  three  new  FM  stations: 

L 


AppHcarrt.  City  and 
Stale 

nieNa 

Docket 
No. 

A.OutrMCh 
Convnuntcatlons 
Corporation;  Nofth 
P8lmB«adi.FL 

B.  SouthwMt  FkNlds 
Conwnunity  RmMOi 
mc:  West  Palm 
Beai4i,FL 

BPED- 
860603MH 

BPED- 
881212MC 

90-640 

Issue  Heading  and  Applicants 

1.  Air  Hazard.  A  and  B 
2. 307(b>— Noncommercial  Educational  A 
andB 

3.  Contingent  Comparative  Noncommercial 
Educational  FM.  A  and  B 

4.  Ultimate.  A  and  B 
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n. 


Applicant  CHy  and 
State 

FlaNo. 

DodMl 
Na 

ATaicM 
Educational 

operative.  Inc.; 
Homeljy.TK 
B.  TtM  Univeraity  oi 
Texas  at  Austin 
ont)ehalfot 
Texas  Student 
Publications; 
Austin,  TX 

BPEO- 
880401MG 

BPED- 
B80722MA 

90-639 

Issue  Heading  and  Applicanla 

1.  Air  Hazard.  B 

2. 307(b) — Noncommercial  Educational  FM. 
AB 

3.  Contingent  Comparative — Noncommercial 
Educational  FM.  A  B 

4.  Ultimate.  A  B 

m. 


Applicant,  City  and 
State 

FHeNo. 

Doctwl 
^4a 

A  l.eit>ensperger 

BPH-880812MV 

90-638 

FM,  Ina; 

B.SBM 

BPH-880816MM 

Communicatiotw, 

inc ;  Homewood, 

AL 

C.  HottK  <ood 

DPH-880Bi6MN 

Associates: 

Homewood.  AL 

D.  Homewood  FM 

BPH-880ei6MV 

..     ».  .- 

Broadcasting; 

Honw«ood.AL 

E.  Heidi  Damalcy; 

BPH-880ei6MW 

«.».MHM.MM. 

Homewood,  AL 

F.  George  W. 

BPH-«80816MY 

.>*..».»»•..•••• 

BartMT.Jr.; 

Homewood,  AL 

G.  Roxy 

BPH-680816NB 

Communications, 

Inc.;  Homewood, 

AL 

H.  George  1.  O'Rear; 

BPH-880ei6NL 

Homewood,  AL 

1.  Caiter-Sigmon, 

BPH-6e0816NP 

I....HUH..H.H. 

Inc.;  Homewood, 

AL 

J.  WEDA.  Ltd.; 

BPH-880816NR 

Homewood,  AL 

K.  WWIe  Huft, 

BPH-880816NU 

....... •»..•■«■.. 

Deborah  Hulf  and 

Adrienne  F.  Lm.  a 

partnership  d/t>/a 

Homewood 

Partners; 

1  InwiMiiin  II  li     Al 

BPH-e80ei6NW 

Broadcasting 

Umlted 

rannaranq). 

nomewooQ,  AL. 

U     i  iin.i  ■..iririrl 

iM.  1  luiiivnumj 

8PH-880ei6OQ 

Community 

Ltd.;  Homewood. 

• 

AL 

Applteant,  aty  and 
Slate 

neNa 

MM 

Docket 
Na 

N.  Pamela  R.  Jones; 
Homewood,  AL 

O.WYSE 
Broadcasting 
Limited 
Partnership; 
Homewood,  AL 

BPH-880811MJ 
Prevlousty 

BPt4-a80816MP 
(Dismtesed 
Herein) 

Issue  Heading  and  Applicants 

1.  See  Appendix,  A 

2.  See  Appendix,  A 

3.  See  Appendix,  A 

4.  Financial,  J,  K 

5.  Main  Studio.  D 

6.  Air  Hazard.  D.  G.  I 

7.  Comparative.  A  through  M 

2.  Pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  tmder  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  is  any  non-standardized 
issue  in  this  prtKeeding,  the  ftdl  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  may 
also  be  p(ut:hased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-^800). 
W.  Jan  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

Appendix  (Homewood,  Alabama) 

Additional  Issue  Paragraphs 

1.  To  determine  whether  Sonrise 
Management  Services  is  an  undisclosed  party 
to  tlie  applications  of  A  (Leibensperger). 

2.  To  detennlne  whetfauer  A's 
(Leibensperger)  organizational  stinctare  is  a 
sham. 

3.  To  determine,  from  the  evidence 
adduced  pursuant  to  Issues  1  and  2  above, 
whether  A  (Leibensperger]  possesses  the 
lusic  qualifications  to  be  a  Ucenaee  of  the 
facilities  sou^t  herein. 

(FR  Doc.  n-3344  Fikd  Z-ia-ei;  8:46  am] 
BRXMS  coot  •ria-et-11 


AoDllcatfona  for  ConaoHdalad  I  Is  ai  Ina. 
WPIX,lnc.etaL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  renewal  of  license  for 
station  WPIX  (TV)  and  a  new 
commercial  television  station  on 
Channel  11.  New  York,  New  York. 


Applicant,  and  dty 
and  stale 

FleNa 

MM 

Docfcsl 
Na 

A.  WPDC  Inc.  WPK 
(TV);  New  York. 
NY. 

B.  Challengers  ol 

MwW  *Ms«vy(  ■>&>■ 

New  York,  NY. 

BRCT-e9020ia 

BPCT-aeoeoiKH 

90-641 

2.  Pursuant  to  section  309(e)  of  the 
Commimications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  and  Applicantfs) 

Comparative,  A,  B 
Ultimate,  AB 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  buisness  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  'Transcription 
Services.  Inc.  2100  M  Street  NW., 
Washington.  DC  20037  (Telephone  No. 
(202)  657-3800). 

Baxban  A.  KteiaBMn, 

Chief.  Video  Services  Division,  Mats  Media 

Bureau. 

[FR  Doa  91-3943  Rled  2-12-ei;  8:45  am] 
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FEDERAL  MARmHC  COMMISSION 

[OoelMtlto.tl-07] 

vanwngm  inwnwnonai  vm  unvsi  inc. 
•I  aL;  rang  of  Complaint  and 


Notice  U  given  that  ■  complaint  was 
served  February  7. 1991,  which 
complaint  was  filed  by  Cartwright 
International  Van  Lines,  Inc.:  AAA 
Forwarding.  Inc.;  Aberdeen  Forwarding 
Com  Inc.:  ACE  International 
Forwarders;  Advent  Forwarding,  Inc.; 
Air  Land  Forwarders,  Inc.;  American 
Mopac  International,  Inc.;  American  Red 
Ball  International,  Inc.;  American 
Vanpac  Carriers,  Inc.;  Arpin  World 
Forwarding  Corp.;  BMC  Forwarding, 
Inc.;      'nar  International  Forwarding. 
Inc;  Ccumitan  Forwarding,  Inc.;  Cascade 
International,  Inc.:  Coco  Forwarders 
Inc4  CTC  Forwarding,  Inc.:  Deere 
Moving.  Inc.;  Delcher  Intercontinental 
Moving  Service,  Inc.;  Global  Worldwide, 
Inc.:  Great  American  Forwsuders,  Inc.; 
Imi  Forwarding,  Inc.;  International 
Movements  Forwarding.  Inc.;  Lake 
Forwarding.  Inc.;  Miller  Forwarding, 
Inc;  Northwest  Consolidators,  Inc.; 
Omni  Moving  ft  Storage  of  Virginia,  Inc.; 
Rebel  Forwarding,  Inc.;  Schulzeco,  Inc.: 
Senate  Forwarding,  Inc.;  Shoreline 
International  Inc.;  Swift  International 
Ina:  Tri-Star  International  Forwarding. 
Inc.;  Westpac  Moving  Systems,  Inc.: 
Wold  International  Inc.;  and  Zenith 
Forwarders,  Inc.  (collectively  designated 
Complainants)  against  Sea-Land 
Service,  Inc.  (Respondent). 
Complainants  allege  that  Respondent 
has  violated  sections  10(b)(6)(A),  (b)(10), 
(b)(ll)  and  (b](12)  of  the  Shipping  Act  of 
1984.  46  U.S.C  app.  1709(b)(6)(A). 
(b)(10),  (b)(ll)  and  (b)(12),  by  failing  to 
publish  a  containerload  rate  for 
household  goods  shipments  in  the 
Trans-Pacific  American  Flag  Berth 
Operators  (TPAFBO)  tariff  from  Korea 
to  U.S.  West  Coast  ports  and  denying 
Complainants  the  substantially  lower 
containerload  rate  in  the  Asia  North 
American  Eastbound  Rate  Agreement 
(ANERA)  tariff  for  household  goods 
shipments,  including  military  household 
goods  shipments,  while  charging  other 
shippers  the  lower  ANERA  rate  and  by 
canceUing  out  of  die  TPAFBO  tariff  a 
previously  effective  containerload  rate 
for  household  goods  fix)m  Korea  to  U.S. 
West  Coast  ports  while  continuing  to 
publish  such  rates  for  shipments  from 
other  Far  Eastern  origins  to  U.S.  West 
Coast  ports. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Charles  E. 
Morgan  (Presiding  Officer).  Hearing  in 
this  matter,  if  any  is  held,  shall 


commerce  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
docimients  or  that  the  natiire  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  die  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  February 
7, 1992,  and  the  final  decision  of  the 
Commission  shall  be  issued  by  June  8, 
1992. 

lowph  C  PoQdng. 
Secretary. 
[jFR  Doc  91-3393  Filed  2-12-^;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

PooplM  Prtfarrad  Bancsharas,  Inc.,  at 
aL;  Formationa  of,  Acqulaitiona  by,  and 
Margara  of  Bank  Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
(  225.14  of  die  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March  4, 
1991. 

A.  Federal  Reserve  Bank  of  AUanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW.,  AUanta,  Georgia 
30303: 


1.  Peoples  Preferred  Bancthares,  Inc., 
Colquitt,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Peoples  Bank,  Colquitt,  Georgia. 

B.  Federal  Reswve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
SouU)  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  First  Berlin  Bancorp,  Inc.,  Berlin, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  95  percent  of  the 
voting  shares  of  The  First  National  Bank 
of  Berlin,  Berlin.  Wisconsin. 

C  Federal  Reserve  Bank  of  DaUas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  LNB  Financial  Corporation,  Austin, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Liberty  National  Bank. 
Austin.  Texas. 

2.  Liberty  Delaware,  Inc.,  Wilmington, 
Delaware;  to  become  a  ba;ik  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Liberty  National  Bank, 
Austin,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  7, 1991. 
Jennifer  J.  Johnsoo, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-3400  Filed  2-12-91: 8:45  am] 
BNxma  cooe  ssiMi-r 


FEDERAL  TRADE  COMMISSION 
[File  Na  902  3043] 

Strawbrldga  &  Clothlar,  Inc.;  Propoaad 
Conaant  Agraamant  With  Analyaia  To 
Aid  Public  Conunant 

agency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

auMMARV:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Pennsylvania 
company  to  provide  appropriate  origin 
ad  textile  fiber  product  disclosures  in 
textile  mail  order  promotional  materials 
and  catalogs  under  the  Textile  and 
Wool  Acts. 

DATC8:  Comments  must  be  received  on 
or  before  April  15, 1991. 
ADOataaca:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6Ui  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
poa  niirmcR  information  contact: 
Robert  Easton.  FTC/S-4631, 
Washington.  DC  20580,  (202)  326-3029. 
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aupPLiMSNTAiiv  infomnation:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Scat.  721, 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Pubhc  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b)(6)(ii]  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b](6)(ii)). 

[FHe  No.  902-3043] 

Agraamant  Containing  Conaant  Order 
To  Ceane  and  Dealat 

In  tlie  Matter  of  Strawbridge  &  Qothier, 
Inc.,  a  corporation,  doing  business  as 
Strawbridge  ft  Qothier. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of 
Strawbridge  h  Clothier,  Inc.,  a 
corporation,  doing  business  as 
Strawbridge  &  Clothier  (hereinafter 
referred  to  as  Strawbridge  &  Clothier  or 
proposed  respondent)  and  it  now 
appearing  Uiat  Strawbridge  &  Clothier, 
Inc.,  is  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
fi'om  the  use  of  the  acts  and  practices 
being  investigated, 

//  is  hereby  agreed  by  and  between 
Strawbridge  &  Clothier,  Inc.,  by  its  duly 
authorized  officer  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  Strawbridge  ft 
Clothier,  Inc.,  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Pennsylvania  with  its  office  and 
principal  place  of  business  located  at 
801  Market  Street,  Philadelphia, 
Pennsylvania  19107. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
vaUdity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 


proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  die 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  diereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  die 
proceeding. 

5.  This  agreement  is  for  setdement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequendy 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  pubUc  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  rights 
it  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 


vidation  of  the  order  after  the  ordor 
becomes  final 

Order 

It  is  ordered  that  respondent 
Strawbridge  ft  Clothier,  Inc^  a 
corporation,  its  successors  and  assigns, 
trading  under  its  own  name  or  as 
Strawbridge  ft  Clothier  or  under  any 
other  name  or  names,  and  its  officers, 
agents,  representatives  and  employees, 
diiecdy  or  through  any  corporate  or  - 
other  device,  in  connection  with  the 
offering  for  sale  or  sale  by  mail  order 
catalog  or  mail  order  promotional 
material  of  any  textile  fiber  product  (as 
that  term  is  defined  in  the  Textile  Fiber 
Products  Identification  Act  (15  U.S.C 
70)),  do  forthwith  cease  and  desist  from: 

1.  Offering  for  sale,  selling  or  advertiBing 
any  such  textile  fiber  product  in  any  mail 
order  catalog  or  mail  order  promotional 
material  which  is  used  in  tlie  direct  sale  or 
direct  offering  for  tale  of  any  such  textile 
fil>er  product  without  stating  in  the 
description  of  such  textile  fiber  product  in  a 
clear  and  conspicuous  manner  that  rach 
textile  fiber  product  is  processed  or 
manufactured  in  the  United  States  of 
America,  or  imported,  or  botli;  and 

2.  Offering  for  sale,  selling  or  advertising 
any  such  textile  fiber  product  in  any  mail 
order  catalog  or  mail  order  promotional 
material,  which  is  used  in  the  direct  sale  or 
direct  offering  for  sale  of  any  auch  textile 
fil>er  product  and  which  contains  any  written 
advertisement  that  mentions  or  implies  fiber 
content  without  using  the  proper  generic 
fiber  name  in  a  manner  consistent  with  the 
Textile  Act  and  the  rules  and  regulations 
thereunder. 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  respondent  such  as 
dissolution,  assi^iment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  in 
the  corporation  which  may  afiect 
compliance  obligations  arising  out  of  the 
order. 

//  is  further  ordered  that  respondent 
shall  forthwith  distribute  a  copy  of  this 
order  to  each  of  its  operating  divisions. 

//  is  further  ordered  that  respondent 
shall  within  sixty  (60)  days  after  service 
upon  it  of  this  order,  file  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  PubUc  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  fit>m  Strawbridge  ft 
Clothier,  Inc. 


BEST 
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The  propoMQ  oomsnt  order  hu  beco 
placed  on  the  public  record  for  sixty  (00) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (00)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
ivithdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Strawbridge  &  Clothier,  Inc.  is  a  large 
company  that  uses  the  mail  as  well  as 
retail  stores  to  sell  many  things  to 
people.  The  complaint  claims  that 
Strawbridge  &  Clothier.  Inc  in  selling 
clothing,  towels  and  other  textile 
products  through  mail  order  catalogs, 
did  not  tell  customers  whether  the 
products  were  made  in  the  United  States 
or  imported  Further,  the  complaint 
states  that  Strawbridge  ft  Gothier,  Inc. 
did  not  use  the  proper  terms  such  as 
'^polyester"  to  describe  the  type  of 
textile  fibers  used  in  the  goods  it  sold. 
The  Federal  Trade  Commission  claims 
that  this  is  illegal  because  several  years 
ago,  in  1964,  Confess  passed  a  law  that 
changed  the  TexHle  Act  and  told 
companies  which  sell  by  catalog.  like 
Strawbridge  ft  Qothier,  Inc  that  they 
must  let  people  know  where  textile 
products  are  made.  Also,  the  Textile  Act 
requires  that  certain  names  be  used  to 
describe  fiber. 

The  proposed  order  tells  Strawbridge 
ft  Clothier,  Inc  that  it  has  to  let 
customers  know  where  the  textile 
products  it  sells  by  mail  are  made  and 
what  the  correct  fiber  name  is.  While 
Strawbridge  ft  Qothier.  Inc.  does  not 
admit  that  it  did  anything  wrong,  the 
company  agrees  to  give  the  information 
in  this  future. 

The  purpose  of  this  analysis  is  to 
facilitate  pubUc  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
DoMU&Caari^ 
Secretary. 
(FR  Doc  n-MlS  FUad  2-12-01:  8:45  sinj 


GENERAL  ACCOUMTINQ  OFFICE 

F«d«ral  Accounting  Standards 
Advlaory  Board;  MMtings 

r  General  Accounting  Office. 
:  Notice. 


Board  will  be  held  on  February  28  and 
March  29, 1991.  from  8:30  ajn.  until  5 
p.m.  in  room  7313  of  the  General 
Accounting  Office.  441  G  St.  NW., 
Washington.  DC 

The  agenda  for  the  February  meeting 
will  consist  of  a  review  of  the  minutes  of 
the  January  meeting,  further  discussion 
of  the  draft  rules  of  procedure, 
continued  discussion  of  title  2  of  GAO's 
Policy  and  Procedures  Manual  for  the 
Guidance  of  Federal  Agencies  and  other 
current  guidance  on  federal  accounting, 
discussion  of  plans  to  study  user  needs 
and  objectives  of  federal  financial 
reporting,  a  discussion  of  agenda  setting, 
and  related  matters.  The  agenda  for  the 
March  meeting  will  consist  of  a  review 
of  the  minutes  of  the  February  meeting, 
continued  discussion  of  tide  2  of  GAO's 
Policy  and  Procedures  Manual  for  the 
Guidance  of  Federal  Agencies  and  other 
current  guidance  on  federal  accounting, 
and  related  matters. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

TON  nMTHOI  MPORMATION  CONTACT! 
Ronald  S.  Young.  Stafi  Director,  441  G 
St  NW.,  room  6023,  Washington.  DC 
20S28,  or  call  (202)  275-957S. 
DATCt:  February  28  and  March  29, 1991. 
AOOncsses:  441  G  St,  NW..  room  7313, 
Washington.  DC  20548. 

AullMcity:  Federal  Advisory  Committee 
Act.  Pub.  L  Na  82-463,  section  10(a)(2).  88 
Stat  77a  774  (1972)  (current  version  at  5 
U.S.C  app.  10(a)(2)  (1968)):  41  CFR  101-6.101.S 
(1990). 

Dated:  Fetmiary  7. 1991. 
Ronald  8.  Young, 
Staff  Director 

[FR  Doc  91-3454  Filed  2-12-91:  8:45  am] 
I  COM  isia-si^ 


HARRY  8.  TRUMAN  SCHOLARSHIP 
FOUNDATION 

Harry  S.  Truman  ScholanMp  Annual 
Rapoft 


:  Herry  S.  Truman  Scholarship 
Foundation;  information  collection 
under  OMB  Review. 
action:  Notice. 


r.  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  Na  82-463).  •»  amended,  notice 
is  hereby  given  that  meetings  of  the 
Federal  Accounting  Standards  Advisory 


r  The  Harry  S.  Truman 
Scholarship  Foimdation  has  submitted 
to  OMB  for  approval  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Aniaual  Report  for  Scholarship  Program: 
OMB  Control  No. 

Type  of  Request:  New. 


Average  Burden  Hours/Minute:  30 
minutes. 

Frequency  of  Response:  One  response 
per  respondent 

Number  of  Respondents-.  OOt}. 

Annual  Burden  Hours:  300. 

Annual  Responses:  600. 

Needs  and  Uses:  The  Foundation's 
annual  reports  are  used  by  scholars  who 
have  either  received  Foundation  support 
in  the  past  year,  expect  to  receive 
support  in  the  comming  school  year,  or 
who  have  defered  Foundation  support 
but  expects  to  receive  it  in  the  future. 

Affected  Public  Active  or  deferred 
Truman  Scholars. 

Frequency:  Annually. 

Respondent's  Obligation:  Required  to 
obtain  benefits. 

OMB  Desk  Officer.  Dan  Chenok. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Louis  H.  Blair.  Executive  Secretary,  712 
Jackson  Place.  NW..  Washington.  DC 
20006. 

Harry  S.  Truman  Scholarship 
Foundation  Clearance  Officer  Louis  H. 
Blair.  Executive  Secretary. 

Dated:  February  5. 1991. 
Louis  H.  BI^. 
Executive  Secretary. 
[FR  Doc.  91-3484  Filed  2-12-91:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantara  for  DIaaaaa  Control 

(Prooram  Announcement  No.  108] 

Randoffliiad  Control  TrM  in  China  of 
Iha  Uaa  of  PartconcapUonai  Vitamin 
Supplamants  to  Pravant  Spina  BHMa 
ana  Anancapnaiy 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
Fiscal  Year  1901  funds  for  a  cooperative 
agreement  with  the  Beijing  Medical 
University  of  the  People's  Republic  of 
China  to  conduct  a  randomized 
controlled  trial  to  determine  whether 
vitamins,  taken  before  pregnancy  begins 
and  during  the  first  trimester,  prevent 
spina  bifida  and  anencephaly  (SBA).. 

Authority:  The  project  is  authorized  under 
sections  301  and  307  of  the  Public  Health 
Service  Act  section  5  of  the  International 
Health  Research  Act  of  1960,  and  section  104 
of  the  Foreign  Assistance  Act  of  1961. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Beijing  Medical  University  (BMU)  of 
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the  People's  Republic  of  China  (PRC)  for 
this  project  No  other  applications  will 
be  solicited  or  accepted. 

The  People's  Republic  of  China  is  the 
most  appropriate  country  and  the 
Beijing  Medical  University  is  the  most 
appropriate  organization  to  conduct  the 
work  under  this  cooperative  agreement 
because: 

1.  Northern  China  has  the  highest 
known  rate  of  SBA  in  the  world.  In  rural 
areas,  the  rate  is  about  6  per  1.000  total 
births,  or  almost  10  times  the  U.S.  rate. 

2.  SBA  are  major  causes  of  stillbirth 
and  infant  mortality  in  northern  China. 
Improving  birth  outcomes  is  a  high 
priority  at  all  levels  of  govenmient  and 
within  most  Chinese  public  health  and 
medical  organizations. 

3.  China  has  a  large  stable  population 
with  virtually  no  routine  access  to 
multivitamins  in  most  rural  and  many 
urban  areas. 

4.  Women  can  be  identified  early 
when  they  register  for  marriage; 
premarital  pregnancy  is  uncommon;  and 
80%  of  those  married  become  pregnant 
within  one  year. 

5.  To  test  the  hypothesis  that  vitamins 
prevent  SBA  in  the  general  populatioa  a 
randomized  controlled  trial  of  sufficient 
size  is  needed  to  study  women  who 
have  not  previously  given  birth  to  an 
infant  wiUi  SBA.  It  is  expected  that  a 
trial  of  sufficient  size  can  be  selected 
from  Northern  China  to  provide  a 
reliable  basis  for  evaluating  the  efficacy 
and  safety  of  periconceptional  vitamin 
supplements  in  pregnant  women.  The 
opportunity  to  conduct  such  a 
randomized  controlled  trial  in  China  is 
unique  and  timely. 

6.  Well  trained  and  qualified  Chinese 
scientists  at  the  National  Center  for 
Maternal  and  Infant  Health,  Beijing 
Medical  University,  have  collaborated 
with  CDC  for  8  years  on  a  World  Health 
Organization  risk  approach  project  in 
Beijing  Municipality.  Shunyi  County. 
This  project  established  a  surveillance 
system — the  Perinatal  Health  Care 
Delivery  System— which  monitors  all 
pregnancies  and  their  outcomes.  To  help 

Elan  this  trial,  this  stirveillance  system 
as  provided  accurate  current  estimates 
of  births  and  birth-defect  rates. 

7.  In  1988,  the  PRC  Ministiy  of  Public 
Health  designated  BMU  as  the  most 
appropriate  and  qualified  agency  within 
China  to  undertake  the  randomized 
controlled  trial. 

8.  The  proposed  project  involving 
epidemiology  and  surveillance  is 
strongly  and  directly  related  to  the 
achievement  of  the  United  States  CDC 
Center  for  Environmental  Health  and 
Injury  Control  research  and 
development  programs  in  Birth  Defects 
and  Developmental  Disabilities. 


Availability  of  Funds 

It  is  anticipated  that  up  to  $865,000 
will  be  available  in  Fiscal  Year  1991  to 
fund  the  cooperative  agreement 
begiiming  approximately  April  1991.  The 
cooperative  agreement  will  have  an 
Initial  project  period  of  up  to  two  years 
that  will  be  divided  into  twelve-month 
budget  periods.  There  are  no  funds 
currently  available  to  continue  the 
project  beyond  the  initial  pilot/ 
feasibility  study  to  a  full-scale  clinical 
tiial. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  support  a  project  to  be 
undertaken  by  the  Beijing  Medical 
University  (BMU)  of  the  People's 
Republic  of  China  (PRC).  Beijing 
Medical  University  will  conduct  a 
randomized  controlled  trial  in  China  to 
determine  whether  vitamins,  taken 
before  pregnancy  begins  and  through  the 
first  trimester,  prevent  spina  bifida  and 
anencephaly  (SMA).  The  project  will 
consist  of  an  initial  preparation  stage,  a 
one  to  two  year  Pilot  study,  which  will 
document  the  potential  for  a  full-scale 
randomized  controlled  trial. 

Program  Requirements 

To  achieve  the  purpose  of  this 
program,  the  recipient  shall  be 
responsible  for  conducting  activities 
under  A.  below  and  CDC  will  be 
responsible  for  conducting  activities 
under  B.  below: 

A.  Recipient  Activities 

1.  Develop  the  scientific  protocols  to 
be  implemented  under  the  cooperative 
agreement 

2.  Plan,  design,  and  conduct  a  pilot 
study  that  will  answer  several 
questions: 

(a)  Will  the  education  campaign  be 
succesful  in  informing  the  community 
about  the  study  and  the  informed 
consent? 

(b)  Will  the  explanation  of  the  control 
piU  be  acceptable  to  the  women  and  will 
they  agree  to  participate  in  a  study  of 
this  design? 

(c)  Will  the  operational  plan  work  in 
identifying  women  for  recruitment,  in 
recruiting  the  women,  in  distributing  the 
pills,  and  finally,  in  monitoring 
complance? 

(d)  Will  the  surveillance  systems 
detect  the  outcomes  of  interest? 

3.  Support  and  oversee  the  conduct  of 
the  pilot  study,  and  prepare  and  provide 
regular  progress  reports  and  reports  of 
results  as  required. 

4.  Implement  the  epidemiologic  and 
surveillance  activities  conducted  under 
the  cooperative  agreement 


5.  Develop  methods  and  procedures 
for  collecting,  processing  and  analyzing 
study  data. 

6.  Coordinate,  as  necessary,  with 
other  health  and  environmental 
organizations  and  political  subdivisions 
within  the  People's  Republic  of  China. 

7.  Provide  training  to  personnel 
working  on  the  project. 

8.  Collaborate  with  the  Cooperative 
Oversight  Group,  Data  Monitoring 
Group,  and  the  Inject  Operating  Group. 

B.  Centers  for  Disease  Control 
Activities 

1.  Assign  a  medical  epidemiologist  as 
CDC  Project  Director  and  another 
epidemiologist  to  serve  as  CDC 
Assistant  Project  Director  to  a  full-time 
detail  to  the  RCT  project  These  CDC 
staff  shall  be  located  on  site  at  BMU. 

2.  Provide  technical  and  scientific 
consultation  and  assistance  for  the 
implementation  of  all  epidemiologic  and 
surveillance  activities  conducted  under 
the  cooperative  agreement 

3.  Provide  epidemiologic  training/ 
education  meterials  and  on-site 
consultation  to  the  BMU  medical 
epidemiologist  and  other  scientific  staff 
working  on  the  cooperative  agreement 
activities  as  needed. 

4.  Provide  guidance  on  project 
management  and  administrative  matters 
related  to  conduct  of  the  scientific 
aspects  of  the  cooperative  agreement 

5.  (Collaborate  in  the  development  of 
scientific  protocols  to  be  implemented 
under  the  cooperative  agreement 

6.  Collaborate  in  developing  methods 
and  procedures  for  collecting, 
processing  and  analyzing  study  data. 

7.  Collaborate  in  the  general  design 
and  conduct  of  the  pilot  study. 

&  Collaborate  in  the  definition  and 
preparation  of  reports  that  may  result 
from  the  cooperative  agreement 
supported  activities. 

9.  Collaborate  writh  the  Cooperative 
Oversight  Group,  Data  Monitoring 
Group,  and  the  Project  Operating  Group. 

Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Technical  Approach — 40% 

The  adequacy  of  the  decription  and 
plan  to  carry  out  the  overall 
environmental  epidemiology  and 
surveillance  research  project  specified 
in  the  program  announcement  including: 
(1)  The  specific  project  to  be 
implemented,  (2)  the  necessary 
coUaborative  arrangements  with  other 
health  and  environmental  organizations 
and  political  subdivisions,  and  (3)  the 
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identification  of  the  adminlstratlva. 
laboratory,  and  computer/data 
proceMing  services  necessary  to 
conduct  tlte  research  project 

Z  Understanding  of  the  Problem-~90% 

The  applicant's  understanding  of  the 
requirements,  objectives,  research 
intent,  problems,  complexities,  and 
interactions  required  for  the  conduct  of 
a  successful  project 

3.  Project  Personnel— 30% 

The  extent  to  which  the  proposal  has 
described:  (1)  The  qualifications  and 
commitment  of  the  applicant 
professional  and  support  staff,  and  (2] 
the  allocation  of  time  and  effort  of  key 
project  staff  to  agreed  upon  jMoject 
activities. 

Other  Raqubements 

Human  Subfects 

This  project  involves  research  on 
human  subjects,  therefore,  the  applicant 
must  comply  with  the  Department  of 
Health  and  Human  Services  regulations 
regarding  the  protection  of  human 
si^jects.  Assurance  most  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee  within  China.  The  applicant 
wiD  be  responsible  for  providing 
assurance  in  accordance  with 
appropriate  guidelines  and  form 
provided  in  the  application  kit 

Paperwork  Reduction  Act 

Projects  funded  throu^  a  cooperative 
agreement  that  involve  collection  of 
ii^ormation  from  10  or  more  individuals 
will  be  subject  to  review  under  the 
Paperwork  Reduction  Act 

Execntiva  Older  12372  Review 

This  project  is  not  subject  to  the 
Executive  Order  12372  Review. 

Catalog  of  Federal  Domattic  Assistance 
Number 

The  Catalog  of  Federal  Domettic  Aasittanca 
Number  Is  83.283. 

Appttcatkm  Suhmieeion  and  Deadttna 

The  applicant  should  follow  the 
guidance  provided  in  the  Grant 
Application  Form  PHS  388  when 
preparing  the  coc^rative  agreement 
application.  The  original  and  six  copies 
must  be  submitted  on  or  before  March 
15. 1901  to  Carolyn  RuseelL  Chief; 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road  NE.,  room  30a  Atlanta. 
Georgia  30305. 


When  to  Obtain  Additiooal  InfetiuaUon 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project  please  reference  Announcement 
Number  108,  entitled  "Randomized 
Controlled  Trial  in  China  of  the  Use  of 
Periconceptional  Vitamin  Supplements 
to  Prevent  Spina  Bifida  and 
Anencephaly,"  and  contact  the 
following: 

Technical  Assistance 

R.J.  Berry,  MD.,  Mr.  Anthony  S.  Fowler, 
Division  of  Birth  Defects  and 
Developmental  Disabilities,  Center  for 
Environmental  Health  and  Injury 
Control  Centers  for  Disease  Control 
1600  Clifton  Road.  Mailstop  F-37. 
Atlanta,  Georgia  30333,  Telephone: 
(404)488-4884. 

Business  Assistance 

Ms.  Carolyn  I.  Russell  Chief,  Grants 
Management  Branch,  Procurement 
and  Grants  Office,  Centers  for 
Disease  Control  255  East  Paces  Ferry 
Road,  Mailstop  E-14,  Atlanta.  Georgia 
30305,  Telephone:  (404)  842-0665. 

Dated  Febniary  5, 1901. 
Robert  L  Foetar. 

Acting  Director,  Office  of  Program  Support, 
Centera  for  Disease  Control 
(FR  Doc.  91-3397  Filed  2-12-91;  8:45  am] 
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Food  and  Drug  Admlnlatratlon 
[Docket  Na»1F-0021] 

HooclMt  Calaneao  Corp4  Fltng  of 
Food  AddlUw  PallUon 

AQINCV:  Food  and  Drug  Administration. 

HHS. 

Acnow:  Notice. 

tUMMARv:  The  Food  and  Drug 
Administration  (FDA)  is  announdng 
that  Hoechst  Celanese  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  4-{[5-U(4- 
(aminocarbonyl)phenyl]amino]carbonyl] 
-2-methoxyphenyl]azo]-M(5-chloro-2,4- 
dimethoxyphenyi]-3-hydroxy>2- 
naphthalenecarboxamide  as  a  colorant 
for  olefin  polymers  intended  for  use  in 
contact  with  food. 

FOR  niRTNCR  mPOflMATION  CONTACT: 
Sandra  L  Vamer,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration.  200  C  St 
SW..  WasUngton.  DC  20204. 202-472- 

seea 

SUPPimiNTAfiv  MrORMATiON:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (section  400(b)(5)  (21  U.S.C 
348(b}(5])).  notice  is  given  that  Hoechst 


Celanese  Corp^  500  Washington  St, 
Coventry.  RI 02818,  has  filed  a  petition 
(FAP 1B4242),  proposing  that  the  food 
additive  regulations  in  1 178.3297 
Colorants  for  polymers  (21 CFR 
178.3297)  be  amended  to  provide  for  the 
safeuseof4-{[5- 
[([4(aminocarbonyl)phenyl]amino] 
carbonyl]-2-methoxphenyl]azo]W-(5-' 
chloro-2,4-dimethoxyphenyl]-3-hydroxy- 
2-naphthalenecarboxamidia  (CI  Pigment 
187)  as  a  colorant  for  olefin  polymers 
intended  for  use  in  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agncy  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  Impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c] . 

Dated  Febraary  6. 199L 
FMR.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutiition. 

[FR  Dec  91-3428  Hied  2-12-91: 8:45  am] 
eaiaia  oooa  4is»«Mi 


NatiOMi  InsmutM  Of  HMllh 

ConaanauaDavtopmantConiaranca 
on  QaatrolntMtinal  Surgary  for  Savora 
Obaalty 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Gastrointestinal  Surgery  for  Seven 
Obesity"  which  will  be  held  on  March 
25-27. 1991  in  the  Masur  Auditorium  of 
the  National  Institutes  of  Healdu  9000 
RockvUle  Pike,  Bethesda.  Maryland 
20892.  This  conference  is  sponsored  by 
the  National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  and  the 
NIH  Office  of  Medical  Applications  of 
Research. 

Mora  than  12  million  people  hi  the 
United  States  are  severely  overweight 
according  to  national  survey  data.  Of 
these  people,  approximately  4  million 
are  afflicted  with  obesity  severe  enough 
to  interfere  appreciably  with  their  health 
and  well-being  and  to  make  them 
candidates  for  surgical  treatment  of  the 
condition.  Hie  concept  of  "severe 
obesity"  implies  an  increased  risk  of 
mortality,  morbidity,  and  raddivism 
(treatment  failure  with  recurrence).  An 
NIH  Consensus  Conference  in  1985 
addrMsed  the  types  of  morbidity 
associated  with  obesity:  Cardiovascular 
disease,  especially  hypertension:  excess 
blood  bpidc  diabetes  in  those 
predisposed  to  the  condition:  and 
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sodoeconomic  and  ptychoaocial 
impairment 

A 1078  NIH  Coneensos  Conference  on 
surgery  for  morbid  obesity  concentrated 
primarily  on  intestinal  bypass 
operatioais,  which  were  shown  to  be 
effective  in  some  reported  series  of 
cases  but  also  associated  with  enough 
undesirable  complicationa  thai  clinical 
use  has  all  but  dUappeared.  In  the  last 
10  to  15  yean  many  types  of  new 
surgical  procedures  have  been 
developed,  using  principles  of  reduction 
of  gastric  volume,  intestinal 
malabeorption,  ot  both.  Refinements  fai 
these  procedures  have  led  to  reports  of 
successful  results  superior  to  those  seen 
with  the  earlier  operations.  The  time  has 
come  to  evaluate  the  objective  evidence 
for  these  new  techniques. 

This  conference  will  bring  together 
surgical  medical  nutritional  and  other 
healdi  care  and  clinical  data 
professionals  as  well  as  representatives 
of  the  public. 

Follo«»ing  a  day  and  a  half  of 
presentations  by  experts  and  discussion 
by  the  audience,  a  Consensus  Panel  will 
weigh  the  sdentific  evidence  and  write 
a  draft  statement  in  response  to  the 
following  questions: 
— What  are  the  nonsurgical  treatment 

options  for  severe  obesity  and  their 

consequences? 
— What  are  the  surgical  treatments  and 

criteria  for  selection? 
— ^What  are  the  efficacy  and  risks  of 

surgical  treatments  for  obesity? 
— ^What  specific  recommendatimis  can 

be  mack  for  the  treatment  d  severe 

obesity? 
— ^What  are  the  future  directions  for 

basic  sdence,  clinical  research,  and 

epidemiological  evaluation  of 

therapy? 

On  the  third  day  of  the  conference, 
following  deliberation  of  new  findings  or 
evidence  that  might  have  been 
presented  during  the  meeting,  the  panel 
will  present  its  final  consensus 
statement 

Information  on  the  program  may  be 
obtained  from:  Janine  Joyce,  Prospect 
Associates,  1801  Rockville  Pike,  suite 
500,  Rockville,  Maryland  20852.  (301) 
468-6555. 

Dated  Felmiaiy  4, 199L 
WIBiuaRaab. 
Acting  Director,  NIH. 
[FR  Doc.  91-3389  Hied  2-12-«l;  ft45  am] 
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This  notice  sets  forth  the  schedule  and 
proposed  agenda  of  a  fbrthooming 
subcommittee  meeting  of  the  President's 
Council  on  Fliysical  ntness  and  Sports 
scheduled  to  be  held  February  25. 1991, 
9  a.m.-4  p.m.  The  meeting  is  open  to  the 
public 

The  purpose  of  this  meeting  is  \o 
review  the  mission,  goals  and  objectives 
of  theCoundl 


Praaidanra  Coundl  on  Physical 
Fitnaaa  and  Sports;  Maatlng 

AOCNCV:  Office  of  the  Assistant 
Secretary  for  HealUi.  HHC 


;  Securities  and  Exchange 
Commission.  450  5th  Street  NW.,  room 
iCSa  Washhigton.  DC  20001. 

Dated  Febraary  7, 1991. 
WihiMrD.MisdI. 

Executive  Director,  President's  CouadlaH 
Physical  Fitness  and  Sports. 
[FR  Doc  91-3358  Filed  2-12-«l:  6:46  am) 
BMJJNQ  COOE  41SO-17-II 

Sodal  Sacurfty  Administration 

Supplainantal  Security  Income 
Modernization  Project;  Meeting 

agency:  Sodal  Security  Administration. 

HHS. 

action:  Notice  of  meeting. 

The  Social  Security  Administration 
(SSA)  announces  a  meeting  of  die 
Supplemental  Security  Income  (SSI) 
Modernization  Project  (the  Project).  This 
notice  also  describes  the  intipoeed 
agenda,  purpose,  and  structure  of  tfie 
Project 

dates:  March  12-13. 1991.  ftSO  a.m.  to  5 
p.m. 

addresses:  March  12, 1991: 
Montgomery  Civic  Center,  room  B,  300 
Bibb  St.  Montgomery,  AL  36104.  March 
13, 1991:  Martin  Luther  iCing  jr.  Center 
for  Nonviolent  Sodal  Change,  Freedom 
Hall  Auditorium,  449  Auburn  Ave..  NE., 
Atlanta,  GA  30312. 
RM  nmTHER  INFORMATKM  CONTACT: 
SSI  Modernization  Projed  Staff,  room 
300,  Altmeyer  Bldg.,  6401  Security 
Boulevard.  Baltimore,  MD  21235,  (301) 
965-3571. 

SUPPLEMENTARV  INFORMATION:  SSA  is 

undertaking  a  comprehensive 
examination  of  the  SSI  program, 
reviewing  its  fundamental  structure  and 
purpose.  The  SSI  program  has  been  in 
operation  for  over  16  years.  The  purpose 
of  the  Projed  is  to  determine  if  the  SSI 
program  is  meeting  and  «vill  continue  to 
meet  die  needs  of  the  population  it  is 
intended  to  serve  in  an  effident  and 
caring  manner,  recognizing  the 
constraints  in  the  current  fiscal  climate. 

The  fint  fhase  of  diis  Projed  is 
intended  to  create  a  dialogue  that 
provides  a  fiill  examination  of  how  wril 


the  SSI  program  serves  die  needy  aged. 
blind,  and  disabled. 

To  begin  dii«  diakigne,  the 
Commissioner  has  fanrohred  24  people 
trim  are  experts  in  the  SSI  program  and/ 
or  rriated  public  poUcy  areas.  Hie 
experts  inchide  a  wide  range  of 
representatives  of  the  aged,  Mhid,  and 
disaUed  from  private  and  nonproiRt 
organizations  and  Federal  and  State 
government  as  well  as  farmer  SSA  staff. 
Like  members  of  the  public  attending 
this  meeting,  the  experts  will  be  able  to 
express  their  individual  views  and 
concerns  about  the  SSI  program.  Dr. 
Arthor  S.  Flemming,  former  Secretary  ai 
Health.  Education  and  Welfare,  will 
chair  the  meeting.  "Hie  purpose  of  this 
initial  dialogue  is  to  exchange  ideas  and 
existing  information  about  the  program. 
This  exchange  will  facilitate  the  sharing 
of  ideas  among  attendees' 
constftoendes,  induding  advocacy 
groups,  state  and  local  govenunent  and 
academidans.  The  outcome  will  be  a 
more  informed  public  that  has  an 
interest  in  bringing  individually 
produced  innovative  ideas  for  diange  in 
the  SSI  program  to  die  Modonization 
Project 

The  meeting  is  open  to  the  public  to 
the  extent  that  space  is  available.  Public 
offidals,  representatives  of  professional 
and  advocacy  organizations,  concerned 
dtizens,  and  SSI  applicants  and 
redpients  may  speak  and  submit  written 
comments  on  the  issues  to  be  discussed. 
(This  is  the  sixth  in  a  series  of  meetings 
to  be  held  throughout  the  country.  Eadi 
of  these  meetings  will  also  be  open  to 
the  public.  All  meetings  will  be 
announced  in  the  Federal  RegistBr.  If 
you  are  interested  in  the  Projed  but 
cannot  attend  the  meeting  on  March  12- 
13, 1991,  please  call  the  Project  staff  at 
(301)  965-3571  so  we  may  notify  you  of 
future  meetings.) 

There  will  be  a  public  comment 
portion  of  the  meeting  beginning  in  the 
morning  of  March  12, 1991.  A  second 
public  ccnnment  session  will  be  held  in 
the  morning  on  March  13, 1991.  In  order 
to  ensure  that  as  many  individuals  as 
possible  are  given  the  opportunity  to 
speak  in  the  time  allotted  for  public 
comment,  each  individual  will  be  limited 
to  a  mayimiiTTi  of  5  minutes.  Because  of 
the  time  limitation,  individuals  are 
requested  to  present  comments  in  their 
order  of  importance.  Each  speaker 
should  provide  12  copies  of  their  written 
comments  to  ensure  full  understanding 
and  consideration  of  their  concerns.  We 
welcome  written  comments  that  provide 
a  detailed  and  elaborative  discussion  of 
the  subjects  presented  orally,  as  well  as 
further  written  comments  on  other 
issues  not  laiesented  oraDy.  Individuals 
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onabl*  to  attend  the  meeting  also  may 
submit  written  comments.  Written 
comments  will  receive  the  same 
consideration  as  oral  comments. 

To  request  to  speak,  please  telephone 
the  Project  Staff,  at  (301)  9efr-3571,  and 

erovide  the  following:  (1)  Name;  (2) 
usiness  or  residence  address;  (3) 
telephone  number  (including  area  code) 
during  the  normal  working  hours;  (4) 
capacity  in  which  presentation  will  be 
made;  e^,  public  oEBdal,  representative 
of  an  organization,  or  citizen;  and  (5) 
which  day  desired.  Requests  must  be 
received  by  March  5, 1991.  Late  requests 
to  speak  will  be  honored  only  if  time 
permits. 

Summaries  of  the  meeting  will  be 
available  at  no  chaige.  A  transcript  of 
the  meeting  will  be  available  at  cost 
Summaries  and  transcripts  may  be 
ordered  from  the  Project  Staff.  The 
transcript  and  all  written  submissions 
will  become  part  of  the  record  of  these 
meetings. 

Dated  Febniaiy  4. 1961. 


Director,  SSI  Modernization  Project  Staff. 
[FR  Doc.  91-3346  Rled  2-ia-«l:  8:45  am] 

I4r 


DEPARTMENT  OF  THE  INTERIOR 

nMi  Mid  WRdHta  Scrvtev 

RsMipC  of  AppBcatioiu  fof  Pwiiiils, 
IMvIn  E.  SunquM,  •!  aL 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531,  et  aeq.): 
PRT7S587S 

ApplicxuiL-  Metvin  B.  Sunquiat  Gaineaville. 
FL 

The  applicant  requests  a  permit  to 
import  up  to  35  vials  of  blood  samples 
coUected  from  leopards  [Panthera 
pardus)  and  tigers  [Panthera  tigris)  in 
India  for  the  purpose  of  genetic  study. 
PUT  755878 

Applicant  San  Diego  Wild  Animal  Park.  San 
Diego.  CA 

The  applicant  requests  a  permit  to 
import  two  captive-bred  Manchurian 
cranes  [Grua  japonensis]  from  the  Hong 
Kong  Zoo  for  breeding  and  display 
purposes. 

PRT  755030 

Applicant  Loa  Alamoa  National  Laboratory, 
Lot  Alamoa,  NM 

The  applicant  requests  a  permit  to 
import  100  peregrine  falcon  (Falco 
pereqrinus)  blood  samples  to  be  used  for 


genetic  research  purposes.  The  samples 
were  obtained  from  wild  populations  of 
peregrine  falcons  by  the  Canadian 
Wildlife  Service,  Government  of 
Northwest  Territories,  Northwest 
Territories.  Canada. 

PRT  754494 

Applicant  Bo%vmanville  Zoo,  Ontario, 
Canada 

The  applicant  requests  a  permit  to 
import  one  pair  of  Asian  elephants 
{Elepahainaximus)  to  Silver  Springs, 
Silver  Springs,  Florida,  for  use  in 
educational  presentations,  designed  to 
educate  the  public  about  the  ecological 
role  and  conservation  needs  of  the 
species.  The  elephants  will  be  returned 
to  the  Bowmanville  Zoo  upon 
completion  of  the  proposed  educational 
presentations. 
PRT  754796 
Applicant  San  Diego  Zoo,  San  Diego,  CA 

The  applicant  requests  a  permit  to 
import  one  male  goral  [Nemorhaedua 
goral  amouxianua)  of  wild  origin  from 
Tierpark.  Berlin,  Germany  for  the 
purpose  of  captive  propagation. 

PRT  754795 

Applicant  San  Diego  Zoo,  San  Diego,  CA 

The  applicant  requests  a  permit  to 
import  3  male  captive-bom  Arabian 
oryx  [Oryx  leucoryx)  from  Tierpark, 
Berlin.  Germany  for  the  purpose  of 
captive  propagation. 
TOT  755112 

Applicant  Indianapolis  Zoological  Society, 
Inc.  Indianapolis,  IN 

The  applicant  requests  a  permit  to 
import  eight  captive  hatched  South 
American  river  turtles  [Podocnemia 
expanse]  from  the  Emperor  Valley  Zoo, 
Trinidad  for  the  purpose  of 
enhancement  of  propagation  and 
survival  of  the  species. 

PRT  755275 

Applicant  Charles  B.  Wood.  Monmoutli.  ME 

The  applicant  requests  a  permit  to 
import  eleven  female  African  elephants 
[Loxodonta  africana)  of  wild  ori^  from 
Mamibia  for  the  purpose  of  captive 
propagation. 
PRT  755294 
Applicant  Jesse  Warren.  Suches.  CA 

The  applicant  requests  a  permit  to 
purchase  two  female  captive  hatched 
Hawaiian  (=nene)  geese  [Nesochen 
[=tBranta)  aandvicenaia]  from  Nugent's 
WUd  Waterfowl.  Kimbolton,  Ohio  for 
the  purpose  of  captive  propagation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  a.m.  to  4:15  pjn.), 
room  432, 4401  N.  Fairfax  Drive, 


Arlington  VA  22203,  or  by  writing  to  the 
Director,  U.S.  Office  of  Management. 
Authority.  P.O.  Box  3507,  Arlington, 
Virginia  22203-3507. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  to  the  appropriate  PRT 
number  when  submitting  comments.. 

Dated:  February  7, 1991. 

Karen  WUIson. 

Acting  Chief  Branch  of  Permits.  U.S  Office  of 
Management  Authority. 

[FR  Doc.  91-3390  Filed  2-12-01;  8:45  amj 
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[PRT-754-027] 

Availability  of  the  Draft  Environmental 
Aasassment  for  Coallnga 
Cogeneration  Co. 

On  December  27, 1990,  the  U.S.  Fish 
and  Wildlife  Service  (Service)  published 
notification  of  receipt  of  a  permit 
appUcation  submitted  by  Coalinga 
Cogeneration  for  issuance  of  an 
Endangered  Species  Act  section 
10(a)(1)(B)  permit.  On  January  29, 1991, 
the  Service  pubUshed  notice  of  their^ 
amended  application  and  habitant 
conservation  plan.  This  notice  serves  as 
notification  of  the  availability  of  the 
draft  environmental  assessment  and  the 
public  is  invited  to  conunent  on  it. 

The  applicant  proposes  to  construct 
and  operate  a  cogeneration  facility 
approximately  3  miles  northeast  of 
Coalinga,  California.  The  construction 
and  operation  of  the  facility  would 
result  in  the  permanent  loss  of  6.4  acres 
of  already  distnibed  grassland.  The 
construction  of  associated  steam 
pipelines,  roads,  and  wells  would 
permanently  disturb  43.7  acres  of 
grassland  habitat.  An  additional  43.7 
acres  would  be  temporarily  disturbed 
during  the  construction  of  the  plant. 

The  applicant  proposes  on-site  and 
off-site  mitigation  measures  to  offset  the 
incidental  take  of  a  small  number  of  San 
Joaquin  kit  fox  [Vulpea  macrotia  mutica) 
and  blunt-nosed  leopard  Uzard 
[Gambelia  ailua).  The  measures  would 
include:  (1)  Off-site  acquisition  of  179.3  - 
acres  of  native  habitat,  (2)  transfer  of  a 
sum  representing  $100  per  acre  to  the 
California  Department  of  Fish  and  Game 
for  habitat  improvement  of  off-site 
mitigation  lands,  (3)  maintenance 
endowment  in  a  sum  representing  $300 
per  acre  to  managed  conveyed  lands  in 
perpetuity,  and  (4)  various  on-site 
measures  to  avoid  "take"  of  the  species 
to  the  maximum  extent  possible  during 
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the  constructiaa  axid  operatian  of  die 
facility. 

FOR  FURTHfR  MTORMATION  CONTACT: 
Ms.  Nadine  R.  Kanim,  U.S.  Fl^  and 
WUdlife  Service,  Fteh  and  WfldHfe 
Enhancement  Field  Stati<Hi,  2800  Cottage 
Way,  room  B-1803,  Sacramento. 
California  8S82S-1846  or  call  SIB-OTS- 
4855  or  FTS  8-460^4866. 
TO  OBTAIN  A  COPV  OP  THC  DftAFT 
ENVIRONMENTAL  ASSESSMENT  CONTACT: 
Ms.  Kanim  or  U.S.  Fish  and  WUdUfe 
Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Ariington,  Virginia  22203,  or 
caU  703-358-2104  or  FTS  921-2104. 

SUBMISSION  OF  COMMENTS:  Submission 
of  comments  for  the  draff  environmental 
assessment  should  be  submitted  in 
writing  to  the  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432.  Arlington,  Virginia  22203. 
Such  comments  must  be  received  prior 
to  February  28, 1991. 

Dated:  February  7. 1991. 
Karen  W.Roaa, 

Actiitg  Chief,  Brandt  of  Permita.  Office  cf 

Management  Authority. 

[FR  Doc.  91-3391  Filed  2-12-91;  9M  am] 
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Bureau  of  Land  Managamant 
[NV-S30-91-4212-24;  Nav-056322] 

Tafiiiliials  of  SaQfaQatlva  Effect  of 
Airport  r 


Janoary  aa  1901. 

AQENCV:  Borean  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMABV;  This  notice  supersedes  the 
document  published  in  the  Federal 
Register  on  January  8. 1901.  Volume  66^ 
Page  706-707,  as  Document  01-3ia  This 
action  provides  for  the  opening  of 
lOOOiX)  acres  previously  covered  by  an 
airport  lease.  The  land  will  be  opraed  to 
the  public  land  laws  generally,  including 
the  mining  laws.  The  land  has  been  and 
remains  open  to  the  mineral  leesing 
laws. 

EFFECnvs  date:  Mardh  15. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vienna  Wolder,  BLM,  Nevada  State 
OfBce,  850  Harvard  Way.  Reno.  NY 
89520.  70Z-785-652& 


iPnrsnant 

to  43  CFR  2091.4-2(b),  Ae  segregative 
effect  of  airport  lease  Nev<-(^B322  is 
hereby  terniluated.  Hie  foBowfaig 
described  land  is  affected: 

Mount  DtaUa  lisridUa,  Hcvada 
T.7&.iL44l, 


Sac  S2.  BVWBV^  SWtWBM.  BMSWtfc. 

SW)48WM.  8EM; 
Sec.  33.  WVfcNEV^  8By«NEV4.  WV4.  SB%; 

The  area  contains  lOOObOO  acna  In  Nya 
County. 

The  airport  lease  mpfXicaAsm  was  filed 
on  October  21. 1900,  at  which  time  the 
land  became  segregated  from  all  forms 
of  appropriation.  A  10-year  lease  was 
subsequ«>tly  issued  on  May  25, 1982,  for 
public  airport  purposes  pursuant  to  the 
Act  of  May  24, 1928  (48  HSX:.  211-214). 
On  January  19, 1967,  the  lease  was 
amended  to  reduce  the  acreage  to  820 
acres.  On  May  25, 1972,  the  lease  was 
renewed  for  an  additional  10  jrears  for 
only  540  acres;  a  second  renewal  lot  the 
same  acreage  was  effective  May  25, 
1982  for  a  period  of  20  years.  In  May 
1990,  the  Federal  Aviation 
Administratitm  dedered  the  airport 
deactivated  and  the  airport  lease  was 
cancelled  on  September  7, 1990.  At  10 
a.m.  on  March  15, 1991,  the  land  inll  be 
open  to  the  operation  of  the  pnUic  land 
laws,  subject  to  valid  existing  ri^ts.  All 
valid  applications  received  prior  to  or  at 
10  a.m.  on  Mardi  15, 1991.  will  be 
considered  as  simoltaneously  ffled.  AH 
other  applications  received  will  be 
considered  in  die  order  of  filing. 

At  10  a.m.  on  March  15. 1991.  the  land 
will  also  be  open  to  the  operation  of  the 
mining  laws,  ^ipropriation  of  lands 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
onaothorized.  Any  sodi  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C  38, 
shall  vest  no  ri^ts  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  hdtiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinatim  in  local  courts.  The  land 
remains  open  to  mineral  leasing  and 
material  sale  laws. 
BatyK-Tao^atan, 
State  DtrectM. 

[FR  Doc  91-8438  Filad  a-U-ai:  845  am] 
BNJJNQCOaCai 


(CA-0S0-44KMM) 

Availability  Of  DrafI  Redding  Rasourco 


Impact  Statamant^  Raddbig  Rasouros 
AfWi,CA 


ft  la  accordance  widi 
regulations  (40  CFR  puts  1500-1508)  of 
the  Cowicil  oo  Environmental  Qoality 
f or  iB^eaMBtias  sectkm  102  (rf  dia 
National  ftMitM«ti»w««i  PoUcjr  Act  of 


19681  as  amended,  and  regale  ttons  (43 
CFR  part  1010)  of  dw  Borean  of  Land 
MwnAg—i^^  CW^4)  tnr  tnfq^«>'»y">'"g 
sectkm  202  of  die  Federal  Land  Policy 
and  Management  Act  of  1978^  BLM  has 
completed  a  draft  Resource 
Management  Plan  and  Environmental 
Impact  Statement  (RMP/EIS)  for  the 
Redding  Resource  Area  in  north-central 
California. 

The  RMP/EIS  describes  and  analyzes 
alternatives  for  management  of  natural 
resources  on  approximately  247,500 
acres  of  public  land  scattered  through 
portions  of  Butte.  Sliasta,  Siskiyou, 
Tehama,  and  Trinity  counties  tA 
California.  Management  alternatives 
were  developed  to  address  four 
planning  issues;  Le.,  public  and  tenure, 
recreation,  pubtic  access,  and  fwest 
management  Significant  in4)act  topics 
analyzed  include  anadromoos  salinonid 
habitat,  ardhaeological  resources,  deer 
winter  range,  slender  Orcott  grass, 
scenic  quality,  (northem)  q)Otted  owl, 
and  wetlands/waterfowl  habitat  The 
decisions  of  die  RMP/EIS  will  ref^ce 
those  contained  within  the  amended 
Management  Frameworii  Plan  lot  the 
Redding  Resource  Area  dated  1982. 

Copies  may  be  obtained  from  the 
Redding  Resource  Area.  355  Hemsted 
Drive.  Redding,  CaMoraia  98002.  Copiea 
will  be  available  for  review  at  die 
f ollowring  BLM  locatiims: 

OfBce  of  PubUb  Afhirs.  Main  Interior 
Building,  room  580a  18di  and  tT 
Street  NE..  Washington.  DC  2024a 

Califomia  State  Office,  2800  Cottage 
Way,  Sacramento,  Califomia  95825. 

Ukiah  District  Office,  665  Leslie  Street. 
Ukiah.  Califomia  95482. 

Background  infimnation  and  maps 
used  in  developing  die  RMP/EIS  can  be 
reviewed  at  the  Redding  Area  Office. 

DATES:  Written  comments  on  die  Draft 

RMP/EIS  nrast  be  submitted  or 

postmarked  no  later  than  June  28, 1991. 

Written  or  oral  comments  may  also  be 

presented  at  five  pnbUc  meethigs  to  be 

held: 

7  pjDw— Tuesday.  May  21. 1991,  Holiday 

Inn,  685  Manzanita  Court,  Chico. 

Califomia 
7  p  jn^Wednesday,  May  22, 1991, 

Lowden  Park-^ecreatiim  Hall. 

Weaverville,  California 
7  p  m.— niorsday.  May  23. 1991.  Holiday 

Inn,  1900  IfiDtop  Drive,  Redding. 

Califotnia 
7  pjB.— Wednesday,  May  28. 1991.  Sun 

Country  Pairgnmnds.  Tehama 

Room,  Red  nuCt  CaUfomia 
7  pjB^— Tbunday,  May  30i  19B1,  Ticba 

riinimunitj  Canter.  810  Nordi 

OregoD  Street.  Yreka.  Califbnia 
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;  Written  oomments  on  the 
draft  RMP/EIS  should  be  addressed  to 
Mark  Morse,  Area  Manager,  Bureau  of 
Land  Management.  355  Hemsted  Drive, 
Redding.  Califcania  96002. 


MKM  contact: 

Francis  Berg.  Redding  Resource  Area, 
(916)  246-5325. 

M»pLmorr ANY  mpofWUTiON:  The  draft 
RMP/EIS  analyzes  five  land  use 
management  alternatives  for  seven 
separate  geographic  units  or 
management  areas.  The  alternatives 
include:  No  Action  (continuation  of 
existing  management),  Administrative 
Adjustment  Enhancement  of  Natural 
and  Culttiral  Values,  Resource  Use.  and 
Resources  Use  with  Natural  Values 
Consideration.  Each  alternative  is  a 
multiple  use  alternative  with  emphasis 
on  different  resource  values,  public  uses, 
and  management  actions.  A  preferred 
alternative  was  selected  for  each 
management  area.  The  resultant  mixture 
of  preferred  alternatives  comprise  the 
proposed  action  of  the  RMP/EIS. 

In  addition  to  the  planning  issues, 
land  use  management  alternatives,  and 
significant  impact  topics  analyzed  in  the 
RMP/EIS,  the  document  proposes 
designation  of  nine  Areas  of  Criticfd 
Environmental  Concern  (ACEC) 
recommends  expansion  of  one  existing 
ACEC  and  assesses  fourteen  streams 
for  inclusion  in  the  National  Wild  and 
Scenic  Rivers  System.  In  accordance 
with  43  CFR  1610.7-2(b).  the  name, 
location,  and  resource  use  limitations 
for  each  proposed  ACEC  follow: 

The  Baker  Cypress  Research  Natxiral 
Area  consists  of  120  acres  in 
northeastern  Shasta  County  within 
Sections  24  and  25,  T.34N.,  R.2.E.. 
MDBM.  The  proposed  ACEC  contains 
the  best  example  of  undisturbed 
Cupressua  Bakeri.  a  very  uncommon 
cypress.  To  protect  this  unique  grove, 
mineral  material  disposals  are  permitted 
only  if  such  action  enhances  the  Baker 
cypress  habitat,  vehicles  are  limited  to 
existing  roads  and  trails,  the  area  is 
closed  to  livestock  grazing,  and  leasable 
mineral  development  is  permissible  with 
no  surface  occupancy. 

The  Deer  Creek  ACEC  encompasses 
Deer  Creek  canyon  in  eastern  Tehama 
County  between  the  Deer  Creek 
Irrigation  District  dam  and  the  Lassen 
National  Forest  boundary  near  Rock 
Creek.  Approximately  620  acres  of 
pulblic  land  fall  within  the  5,000  acre 
proposed  ACEC  The  canyon  contains  a 
high  number  of  nesting  raptors 
(including  Peregrine  Falcon),  a 
nationally  significant  complex  of  refage 
sites  of  Ishi  (and  the  last  members  of  the 
Yahi  tribe),  and  outstanding  scenic 


quality.  Two  hundred  acres  of  the  area 
are  designated  wilderness.  The  balance 
of  public  lands  are  closed  to  vehicles, 
leasable  mineral  development  is 
permissible  with  no  surface  occupancy, 
livestock  grazing  is  not  allowed  and 
mineral  material  disposals  are  not 
permitted. 

The  proposed  Foiiis  of  Butte  Creek 
Outstanding  Natural  Area  includes 
approximately  2,480  acres  of  public  land 
extending  along  Butte  Creek  between 
the  Forks  of  Butte  Creek  and  Helltown 
approximately  ten  air  miles  northeast  of 
Qiico.  The  area  is  an  important 
primitive  recreational  area  known  for  its 
vegetative  diversity,  outstanding  scenic 
quality,  and  dramatic  topography.  The 
existing  public  lands  are  currently 
withdrawn  from  locatable  mineral  entry 
and  available  for  recreational  mineral 
collection  under  a  BLM  permit  system. 
As  proposed,  vehicles  would  be  limited 
to  designated  roads  and  trails,  public 
lands  would  continue  to  be  withdrawn 
from  mineral  entry,  the  area  would  be 
closed  to  grazing;  and.  the  majority  of 
available  commercial  forest  land  would 
be  managed  for  the  enhancement  of 
other  resource  values. 

The  proposed  Jenny  Creek  ACEC 
includes  320  acreas  of  existing  public 
land  spanning  lower  Jenny  Creek 
canyon  south  of  the  Oregon  border 
immediately  north  of  Iron  Gate 
Reservoir  in  Siskiyou  County.  The 
canyon  contains  nesting  Bald  Eagles  and 
the  rare  endemic  Jenny  Creek  Sucker 
[Catostomus  rimiculus).  Oregon  BLM  is 
proposing  ACEC  designation  within 
jenny  Creek  to  protect  this  rare  fish.  As 
proposed,  public  land  within  the  four 
mile  corridor  would  be  withdrawn  from 
mineral  entry,  withdrawn  from  the 
available  commercial  forest  land 
inventory,  offered  for  leasable  mineral 
development  with  no  surface  occupancy 
and  closed  to  livestock  grazing.  Vehicle 
use  would  be  limited  to  designated 
roads  and  trails. 

The  proposed  Minnehaha  Mine  ACEC 
is  a  natural  hazard  area  caused  by 
recent  mining  and  subsequent  crosional 
problems.  It  consists  of  160  acres  of 
public  land  in  Section  8.  T.24N..  R.3E.. 
MDBM  straddling  Big  Chico  Creek 
approximately  twelve  air  miles  north- 
northeast  of  Chico.  To  stabilize  the 
current  erosion,  improve  the  water 
quality  and  protect  the  fishery,  the 
ACEC  could  be  withdrawn  fit>m 
locatable  mineral  entry. 

The  proposed  Orcuttia  tenuis  (tlawes 
Comer)  Research  Natural  Area  includes 
forty  acres  of  pubUc  land  in  Section  5, 
T.30N..  R.3W..  MDBM  on  the  SUllwater 
Plains  about  three  air  miles  northeast  of 
Anderson  in  Shasta  County.  Ninety-five 
percent  of  the  original  habitat  for 


slender  Orcutt  grass  has  been  lost  BLM 
administers  some  of  the  last  populations 
of  this  species.  To  protect  this 
population  public  land  would  be  closed 
to  vehicles  and  grazing. 

The  Sacramento  River  Area  (Bend 
area)  Outstanding  Natural  Area 
includes  a  stretch  of  the  Sacramento 
River  from  the  gaging  station  below 
Sevenmile  Creek  to  Balls  Ferry,  the 
lowest  stretches  of  the  tributary 
streams,  and  the  adjoining  upland 
habitat  This  proposed  ACEC  represents 
the  largest  undisturbed  area  along  the 
river  between  Sacramento  and  Redding. 
The  area  contains  over  25%  of  the  global 
distribution  of  Orcuttia  tenuis, 
important  vernal  pool  habitat 
undisturbed  riparian  communities, 
diverse  biological  values  and  increasing 
recreation  value.  The  approximately 
8,500  acres  of  existing  public  land 
represent  the  largest  public  holding  on 
or  adjoining  the  Sacramento  River 
below  Keswick  Dam.  As  proposed, 
public  lands  within  one  mile  of  the 
Sacramento  River  would  be  available 
for  leasable  mineral  development  with 
no  surface  occupancy.  Vehicle  use 
would  be  limited  to  designated  roads 
and  trails.  Mineral  material  disposals 
will  be  permitted  if  no  adverse  effects 
would  occur  to  sensitive  habitat 
Riparian  areas  would  be  closed  to 
livestock  grazing. 

The  Sacramento  River  Island 
Research  Natural  Area  includes  88  acres 
of  public  land  lying  between  the 
Sacramento  River  and  Knighton  Road 
south  of  Redding.  This  proposed  ACEC 
contains  the  northernmost  unaltered 
native  riparian  forest  along  the 
Sacramento  River.  The  public  owned 
habitat  is  wedged  between  private 
industrial,  residential,  and  commercial 
uses.  To  protect  this  one  of  the  last 
examples  of  native  riparian  forest, 
public  lands  would  be  closed  to 
motorized  vehicles  and  livestock 
grazing.  The  ACEC  would  be  withdrawn 
firom  mineral  entry  and  offered  for 
leasable  mineral  development  within  no 
surface  occupancy.  Mineral  material 
disposals  would  be  allowed  only  if  such 
actions  are  intended  to  improve  the 
desired  plant  community  or  enhance  the 
native  fisheries. 

The  existing  Shasta  River  ACEC  is 
recommended  for  expansion  to  include 
all  public  land  in  the  Shasta  River 
canyon  within  V*  mile  of  normal  high 
water  and  between  the  Highway  263 
bridge  below  Yreka  Creek  and  the 
Klamath  River.  PubUc  land  within  the 
100-year  flood  zone  along  this  seven 
mile  corridor  would  be  withdrawn  from 
mineral  entry  and  leasable  mineral 
development  would  be  permitted  with 
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no  surface  occupancy.  Vehicle  use 
would  be  limited  to  designated  roads 
and  trails. 

The  Swasey  Drive  ACEC  contains 
approximately  400  acres  of  public  land 
immediatley  west  of  Swasey  Drive  on 
the  western  outskirts  of  Redding.  This 
proposed  ACEC  contains  at  least  ei^t 
prehistoric  archaeological  sites  spanning 
a  period  of  about  3,000  years.  Prehistoric 
sites  north  and  west  of  Redding  have 
been  largely  destroyed  due  to  mining, 
land  development  and  reservoir 
construction.  These  sites  represent  the 
only  known  concentration  remaining  in 
good  condition.  BLM  proposes  to  limit 
vehicle  use  to  designated  roads  and 
trails. 

Public  participation  has  continued 
througout  the  RMP/EIS  development 
process.  Public  input  from  meetings, 
letters,  and  personal  contacts  was 
considered  in  the  identification  of 
planning  issues  and  recommended 
ACEC's.  Public  input  was  also  used  in 
developing  land  use  managment 
alternatives.  A  Notice  of  Intent  to 
Prepare  a  Resource  Management  Plan 
was  published  in  the  Fedmal  Register 
and  local  media  on  Decmeber  15, 1988. 
A  Notice  of  Availability  of  draft 
planning  criteria  and  preplanning 
analysis  for  the  Redding  Resource 
Management  Plan  was  similarly 
pubUshed  on  June  28, 1989. 

Dated  February  4, 1991. 
Mark  T.  MotM. 

Area  Manager, 

(PR  Doa  91-3424  Filed  l-\2r4n\  8:45  am] 

BAIJNO  COOC  431IM0-M 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMtlgatkMi  Na  337-TA-311] 

Certain  Air  Impact  Wrenches;  Notice 
of  Commission  Not  To  Review  an 
Initial  Determination  Amending  the 
Complaint 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID)  - 
(Order  No.  14]  issued  by  the  presiding 
administrative  law  judge  (ALJ)  granting 
complainant  IngersoU-Rand's  motion  to 
amend  the  complaint  in  the  above- 
captioned  investigation. 
R>R  FURTHER  INFORMATION  CONTACT: 
Scott  Andersen,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  600  E  Street  SW., 


Washington  DC  20436,  telephone  202- 
252-1092.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
25Z-1810. 

SUPPLEMENTARY  NUPORMATKM:  On 
January  15, 1991.  the  presiding  ALJ 
issued  an  ID  granting  complainant 
IngersoU-Rand's  motion  to  amend  the 
complaint  to  provide  a  more  specific 
definition  of  the  alleged  common  law 
trademark  at  issue.  After  reviewing  the 
motion  and  the  opposition  of 
respondents  Astro  Pneumatic  Tool  Co. 
and  Kuan-I  Gear  Co.,  the  ALJ  found  that 
the  amendment  to  the  complaint  was 
proper  because  it  clarified  and  limited 
the  common  law  trademark  asserted  by 
complainant  did  not  constitute  a 
significant  expansion  of  the  scope  of  the 
complaint  was  filed  expeditiously 
following  receipt  of  information 
providing  a  basis  to  amend,  and  would 
not  prejudice  the  other  parties  or  the 
public  hiterest.  No  petitions  for  review 
of  the  ID  or  agency  comments  were 
filed. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  diuing  official 
business  hours  (8:45  a.m.  to  5:15  pjn.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington  DC  20436, 
telephone  202-252-1000. 

By  order  of  the  Commissioa 

Issued:  February  S,  1991. 
KeniMth  R.  Mason, 
Secretary 

(PR  Doc.  91-3420  Filed  ^12-91;  8:46  am] 
BtUMQ  COOC  7«W-et-4l 

[invMtlsation  Na  731-TA-462  (FInaOl 
Benzyl  Paraben  From  Japan 
Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,*  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C  1673d(b])  (the  act),  that  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded  by 
reason  of  imports  from  Japan  of  benzyl 
p-hydroxybenzoate  (benzyl  paraben], 
provided  for  in  subheading  2918.29.50  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 


'  The  record  ii  defined  in  I  207.2(h)  of  the 
ConunlMion't  Rule*  of  Practice  and  Procedure  (19 
CFK  207.2(h)). 

*  Vice  Chairman  Bruntdale  dlsaenting. 


in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  histituted  this 
investigation  effective  October  9, 1990, 
following  a  preliminary  determination 
by  the  I)epartment  of  Commerce  that 
imports  of  benzyl  paraben  from  Japan 
were  being  sold  at  LTFV  within  the 
meaning  of  section  733(a)  of  the  act  (19 
U.S.C  S  1673b(a)).  Notice  of  the 
institution  of  the  Commission's 
investigation  and  of  a  pubUc  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC  and  by  publishing  the 
notice  hi  the  Federal  Regteter  of  October 
2, 1990  (55  FR  42912).  The  hearing  was 
held  in  Washington,  DC  on  December 
18, 1990,  and  all  persons  who  requested 
the  opportunity  were  permitted  to 
appear  in  person  or  by  counsel 

The  Commissi(Hi  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Coomierce  on  February  5, 
1991.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2355 
(February  1991),  entitled  "Benzyl 
Paraben  from  Japan:  Determination  of 
the  Commission  in  Investigation  No. 
731-TA-462  (Final)  Under  the  Tariff  Act 
of  1930,  Together  With  the  Information 
Obtained  in  the  Investigation." 

By  Order  of  the  Commission. 

Issued:  February  tt,  1991. 
Kenneth  R.  Maaon, 
Secretary. 
[FR  Doc.  91-M19  Filed  2-12-«l;  &-46  am] 

MLUNQ  COM  7D»4a-M 


IlnvMtioatlon  Na  337-TA-290 
(Modtflcation  ProcMdhtg)] 

Certain  Wire  Electrical  Discharge 
Machining  Apparatus  and  Components 
Thereof;  Recommended  Determination 
Terminating  Modification  Proceeding; 
Request  for  Comments 

agency:  U.S.  International  Trade 
Commission. 

Acnow:  Notice. 

summary:  Notice  is  hereby  given  that 
the  presiding  administrative  law  judge 
(ALJ)  has  issued  a  recommended 
determination  in  accordance  with  19 
CFR  211.57(b)  terminating  the  above- 
captioned  modification  proceeding.  That 
proceeding  was  instituted  to  determine 
whether  wire  electrical  discharge 
machining  apparatus  (wire  EDMs) 
imported  or  sold  with  modified 
assembUes  ere  being,  or  are  likely  to  be, . 
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retrofittad  with  replacement  nozzles  of 
the  design  used  in  prior  assemblies, 
thereby  putting  into  service  wore  EOMs 
imported  or  told  by  respondents  that 
utilize  the  prior  infringing  assemblies. 
TOR  RIRTIWR  MTOMMT10N  CONTACT: 
Craig  L  McKee,  Esq.,  Office  of  the 
General  Counsel  U.S.  International 
Trade  Commission.  SOO  B  Street,  SW.. 
Washington.  DC  20436;  telephone  202- 
252-1117.  Hearing-impaired  individuals 
are  advised  that  information  about  this 
matter  can  be  obtained  by  contacting 
die  Commission's  TDD  teminal.  202- 
252-1810. 

tu^vmnrTAiiv  mromiATioN:  On 
January  23. 1980,  Elox  Corporation 
(Elox)  and  A.G.  fur  Industrielle 
Elektronik  (AGIE]  filed  a  complaint 
under  section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C  1337)  alleging  violation  of 
section  337  in  the  importation  and  sale 
of  certain  wire  EDMs  that  infringed 
claims  of  U.S.  Letters  Patent  3.928.163 
(the  '163  patent)  owned  by  AGIE.  The 
Commission  instituted  an  investigation 
of  the  complaint  and  issued  a  notice  of 
investigation  that  was  published  in  the 
Federal  Register  on  March  8. 1989  (54  FR 
9906).  The  respondents  named  in  the 
notice  of  investigation  were  Sodick  Co.. 
Ltd  Sodick.  Inc.  KGK  Co.,  KGK 
International  Co..  Manika  Machinery 
Co..  Ltd.  Manika  Machinery 
Corporation  of  America,  Yamazen  Co.. 
Ltd..  Yamazen  USA.  Inc..  and  Bridgeport 
Machines,  Inc.  The  investigatioa  was 
terminated  with  respect  to  Maruka 
Machinery  Co..  Ltd  and  Maruka 
Machinery  Corporation  of  America 
pursuant  to  a  consent  order  and  consent 
order  agreement  between  complainants 
Elox  and  AGIE  and  respondents  Maruka 
Japan  and  Maruka  USA.  The  remaining 
respondents  are  hereinafter  referred  to 
as  the  Sodick  respondents. 

On  December  7, 1969,  the  presiding 
ALJ  issued  en  initial  determination  (ID) 
finding  a  violatioa  of  section  337  in  the 
investigatioii.  The  Sodick  respondents 
filed  a  petitioa  for  review  of  the  ID. 
Complainants  Elox  and  AGIE  and  the 
Commission  investigative  attorney  (lA) 
filed  responses  in  opposition  to  the 
petition  for  review. 

The  Commission  determined  to 
review  portions  of  the  ID.  Complainants, 
respondents,  and  the  LA  filed  briefs 
regardfaig  the  issues  under  review, 
remedy,  the  public  interest  and 
bonding. 

Upon  review,  the  Commission 
determined  that  there  was  a  violatioa  of 
section  SS7  in  the  importatioa.  sale  of 
importa<k».  or  sale  in  the  United  States 
of  wire  EDMa.  The  Commission  also 
determined  that  a  iimitad  exdosioa 
order  and  oease  and  desist  orders 


directed  to  four  U.S.  respondents  were 
the  appropriate  form  of  relief.  Hie 
limited  exclusion  order  prohibited  the 
entry  of  infringing  wire  EDMs.  in 
assembled  or  unassembled  form, 
manufactured  by  Sodick.  The 
Commission  further  noted  that  the  ALJ 
did  not  make  determinations  on  the 
issues  of  contributory  and  induced 
infringement  and.  given  complainants' 
failure  to  seek  review  of  the  final  ID  on 
those  issues,  it  determined  not  to  issue  a 
limited  exclusion  order  covering 
replacement  parts — specifically,  wire 
guides  and  guide  nozzles.  On  May  8. 
1990.  the  Commission's  order  became 
final  at  the  expiration  of  the  Presidential 
review  period  Respondents,  Sodick. 
Ltd..  Sodick.  Inc..  KGK  International  Co., 
Yamazen  USA.  Inc.,  and  Bridgeport 
Machines.  Inc..  however,  allegedly 
imported  newly-designed  wire  electrical 
discharge  machining  apparatus 
("modified  assemblies")  in  response  to 
the  Commission  determinatioa 

On  May  9, 199a  Judge  Milton  L 
Shadur  of  the  U.S.  District  Court  for  the 
Northern  district  of  Illinois  issued  a 
preliminary  injunction  effectively 
preventing  circumvention  of  the 
commission's  remedial  orders  by  the 
importation  of  wire  EDMs  incorporating 
the  modified  assemblies. 

On  May  21, 1990,  complainants  Elox 
and  AGIE  filed  an  emergency  petition 
for  modification  of  ITC  relief  requesting 
modification  of  Commission  relief  to 
prevent  respondents  from  circumventing 
the  Commission's  existing  limited 
exclusion  order  and  cease  and  desist 
orders.  Complainants  maintained  that 
the  availability  of  the  Sodick  wire  EDMs 
with  the  modified  wire  guide  and 
flushing  assembhes  constituted  a 
changed  circumstance  under 
Commission  interim  rule  211.57(a). 
Notwithstanding  the  district  court's 
order,  complainants  asserted  that  wire 
EDMs  imported  or  sold  with  modified 
assemblies  could  be  easily  retrofitted 
with  replacement  nozzles  of  the  design 
used  In  the  prior  assemblies,  thereby 
putting  into  service  Sodick  wire  EDMs 
with  the  prior,  infringing  assemblies. 
Consequently,  complainants  argued  that 
supplementation  of  the  existing  remedial 
orders  to  prohibit  importing,  selling,  or 
otherwise  dealing  in  the  prior  nozzles 
and  related  components  for  the  prior 
assemblies  was  warranted. 

On  October  5. 1090.  the  district  court's 
preliminary  injunction  expired  and  on 
November  16, 1990.  the  Commission 
determined  to  provisionally  accept 
complainants'  petition  to  modify 
Commission  relief  The  modification 
proceeding  was  certified  to  the  chief  ALJ 
for  designation  of  a  presiding  ALJ. 


On  December  17, 1990.  respondents 
filed  a  motioa  to  terminate  the 
modification  proceeding  and  to  stay 
diucovery  pending  a  ruling  on  their 
motion.  Respond^its  based  their  motion 
upon  the  issuance  of  an  order  by  the 
district  court  on  December  12, 1990. 
reinstating  those  portions  of  the  eariier 
preliminary  injunction  that  were 
specifically  designed  to  prevent 
circumvention  of  the  conuussion's 
limited  exclusion  and  cease  and  desist 
orders.  On  December  2a  1990. 
complainants  filed  a  response  to 
respondents'  motion  in  which  they 
stated  that  they  did  not  oppose 
respondents'  motion  to  terminate.  The 
Commission  investigative  attorney  filed 
a  response  to  the  motion  in  which  he  • 
stated  that  he  also  did  not  oppose 
termination  of  the  modification 
proceeding,  based  primarily  upon 
complainants'  position  on  the  matter. 

The  presiding  ALJ  held  a  hearing  on 
respondents'  motion  to  terminate  on 
December  20, 1990.  At  the  conclusion  of 
the  hearing,  the  ALJ  orally  granted  the 
motion  to  terminate  and,  on  January  14. 
1991,  issued  a  recommended 
determination  (RD)  to  that  effect.  The 
RD  hnlds  that  the  reinstatement  of  the 
district  court's  injunction  assures  the 
integrity  of  the  Commission's  orders  and 
effectively  provides  complainants  with 
the  same  relief  as  could  have  been 
provided  by  modifying  the 
Commission's  remedial  orders.  The  RD 
was  certified  to  the  commission 
pursuant  to  Commission  interim  rule 
211.57(b). 

After  reviewing  the  RD,  all 
information  obtained  in  the  modification 
proceeding,  any  written  comments 
received  pursuant  to  this  notice,  and 
pertinent  information  on  the  record  of 
Inv.  No.  337-TA-290.  the  Commission 
will  determine  whether  the  exclusion 
order  and/or  the  tour  cease  and  desist 
orders  should  be  modified. 

The  authority  for  the  Commission's 
action  is  contained  in  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C  i337)  and  in 
interim  rule  211.57  (19  CFR  211.57). 

Copies  of  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436:  telephone:  202- 
252-lOOa 

wnrmM  aUMMSaiom:  In  accordance 
with  the  Commission's  notice  of 
November  16. 1990  (55  FK  48436).  the 
parties  to  the  original  investigation, 
interested  members  of  the  public  and 
other  federal  agencies  may  file  written 
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comments  on  the  RD  within  ten  (10) 
days  after  publication  of  this  notice.  All 
such  comments  should  be  filed  with  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street  SW..  Washington.  DC  20436. 

By  order  of  tlie  Commission. 

Issued:  February  7, 1991. 
Kenneth  R.  Mason, 
Secretory. 

[FR  Doc  91-3418  FUed  2-12-91;  8:45  am] 
■Uam  COM  TttM-OMI 

Ilnvestigation  No.  332-307] 

Probable  Economic  Effect  on  U.S. 
Industries  and  Consumers  of  Free- 
Trade  Agreement  Between  the  United 
States  and  Mexico 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  hearing. 

summary:  The  Commission  on  its  own 
motion  has  instituted  an  investigation 
under  section  332(b)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(b))  for  the  purpose 
of  gathering  the  information  necessary 
to  provide  the  President  with  advice 
required  under  section  131(b)  of  the 
Trade  Act  of  1974  (19  U.S.C.  2151(b)) 
with  respect  to  the  probable  economic 
effect  on  U.S.  industries  and  on 
consumers  of  the  removal  of  U.S.  import 
duties  on  products  of  Mexico  under  a 
free-trade  agreement  between  the 
United  States  and  Mexico.  The 
Commission  anticipates  receiving  a 
request  fitim  the  U.S.  Trade 
Representative  to  provide  such  advice  to 
the  President  under  section  131(b) 
following  expiration  of  a  statutory 
period  for  Congressional  consideration, 
unless  Congress  has  disapproved 
negotiations.  The  Commission 
understands  that  if  Congress  does  not 
disapprove  negotiations  the  Commission 
may  receive  such  a  request  in  March 
and  may  be  requested  to  sulnnit  its 
advice  in  June.  When  the  request  is 
received  from  the  USTR,  the 
Commission  anticipates  converting  this 
investigation  into  an  investigation  under 
section  131(b)  and  using  the  information 
gathered  in  the  course  of  this 
investigation  in  the  section  131(b) 
investigation. 

tmcwn  DATE  February  5, 1991. 
TOR  PURTHCfl  mroRMATKM  CONTACT 
James  Lukes  (202-252-1426)  or  Deborah 
McNay  (202-252-1425).  Office  of 
Industries,  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington,  DC  20436.  For  information 
on  the  legal  aspects  of  the  investigation 
contact  William  Gearhart  of  the 


Commission's  Office  of  the  General 
Counsel  (202-252-1091).  The  media 
should  contact  Lisbeth  Godley,  Acting 
Director,  Office  of  Public  Affairs  (202- 
252-1819).  For  information  on  a  product 
basis,  contact  the  appropriate  member 
of  the  Commission's  Office  of  Industries, 
as  follows: 

(1)  Agriculture,  Fisheries,  and  Forest 
Products.  Mr.  Rick  Rhodes  (202-252- 
1322) 

(2)  Textiles,  Leather  Products,  and 
Apparel,  Ms.  Linda  Shelton  (202-252- 
1467) 

(3)  Energy  and  Chemicals,  Ms.  Cindy 
Foreso  (202-252-1348) 

(4)  Minerals  and  Metals,  Mr.  David 
Lundy  (202-252-1439) 

(5)  Madiinery  and  Equipment  Mr.  John 
Cutchin  (202-252-1396) 

(6)  General  Manufactures,  Ms.  Josephine 
Spalding  (202-252-1498) 

(7)  Electronic  Technology  and 
Equipment  Mr.  Andrew  Malison  (202- 
252-1391) 

Background 

The  President  has  notified  the 
Congress  of  his  intention  to  enter  into 
negotiations  with  Mexico  for  the 
purpose  of  negotiating  a  fiee-trade 
agreement.  Under  the  so-called  fast- 
track  prodedure  in  U.S.  law,  Congress 
has  60  legislative  days  from  the  date  of 
notification  in  which  to  disapprove  of 
the  President's  decision  to  enter  into 
such  negotiations.  Based  on  the  current 
Congressional  calendar,  it  is  anticipated 
that  this  60-day  period  will  end  in 
March.  If  the  negotiations  are  not 
disapproved,  the  Commission 
understands  that  the  USTR  in  late 
March  will  provide  the  Commission  with 
a  list  of  articles  that  may  be  considered 
for  reduction  in  or  elimination  of  duties 
in  the  course  of  the  negotiations  and 
formally  request  that  the  Commission 
provide  the  advice  required  by  section 
131(b)  of  the  Trade  Act  of  1974.  The 
Commission  anticipates  that  the  USTR 
will  request  that  the  advice  be  furnished 
to  the  President  sometime  in  June.  The 
Commission  is  instituting  an 
investigation  under  section  332  in  order 
that  it  will  have  adequate  time  to  gather 
the  necessary  information.  For  purposes 
of  the  section  332  investigation,  the 
Commission  is  assuming  that  the  list  of 
articles  submitted  by  USTR  will  in  .ude 
all  dutiable  products  listed  in  column  1 
of  the  Hannonized  Tariff  Schedule.  The 
Commission  also  anticipates  that  the 
USTR  will  request  advice  as  to  the 
probable  economic  effect  of  the 
modification  of  certain  U.S.  nontariff 
measures. 

The  Commission  is  also  giving  notice 
of  the  intent  to  hold  public  hearings  in 


coimection  with  the  section  131 
hivestigation.  as  provided  for  below. 

Public  Healings  and  Prehearing  Briefs 

If  a  letter  is  received  bom  the  USTR 
requesting  Commission  advice  under 
section  131(b)  of  the  Trade  Act  of  1974, 
the  Commission  intends  to  hold  three 
public  hearings  in  connection  with  the 
section  131(b)  investigation.  The 
hearings  in  Phoenix.  AZ  on  April  8, 1991 
and  Chicago.  IL  on  April  la  1991  v»ll  be 
held  at  places  to  be  announced.  The 
hearing  in  Washington,  DC  on  April  12. 
1991  will  be  in  the  Main  Hearing  Room 
of  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW.. 
Washington,  DC,  beginning  at  9.30  a.m. 
Persons  wishing  to  appear  at  the 
Phoenix  and  Chicago  hearings  must  file 
a  request  with  the  Secretary  to  the 
Commission  not  later  than  5:15  pjn., 
March  27, 1991;  prehearing  briefs  (an 
original  and  14  copies)  for  these  hearing 
appearances  should  also  be  filed  with 
the  Secretary  not  later  than  5:15  p.m., 
March  27.  For  the  Washington,  DC 
hearing,  requests  for  appearance  must 
be  filed  with  the  Secretary  of  the 
Commission  not  later  than  5:15  p.m. 
March  29, 1991;  prehearing  briefs  (an 
original  and  14  copies)  should  also  be 
filed  with  the  Secretary  not  later  than 
5:15  pjn.,  March  29.  Any  information 
whidi  the  submitter  wishes  the 
Commission  to  treat  as  confidential 
business  information  must  be  submitted 
in  accordance  with  the  procedures  set 
forth  below  under  "posthearing  briefs 
and  other  written  submissions." 

All  persons  having  an  interest  in  this 
matter  have  the  right  to  appear  at  the 
hearing  either  in  person  or  through 
counsel,  to  present  information,  and  to 
be  hecud.  Testimony  and  briefs  should 
relate  only  to  the  areas  that  the 
Commission  will  address  in  its  advice  to 
the  President  Because  the  Commission 
expects  to  provide  detailed  advice  on 
relatively  narrowly  defined  industries 
and  product  lines,  testimony  and  briefs 
should  focus  on  specific  industries  and 
products  rather  than  broad  issues  of 
trade  policy. 

Requests  to  appear  at  the  hearings 
must  contain  the  following  information: 

a.  A  description  of  the  article  or 
articles  on  which  testimony  will  be 
presented  including,  if  possible,  the 
item  number  or  numbers  in  the  HTS 
covering  the  article  or  articles. 

be.  The  name  and  organization  of  the 
%vitne88  or  witnesses  who  will  testify, 
and  the  name,  address,  telephone 
number,  and  organization  of  the  person 
filing  the  request 

c.  A  statement  indicating  whether  the 
testimony  to  be  presented  will  be  on 
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behalf  of  importen,  dooiMtic  produccn. 
consumers,  or  otker  interests. 

Alktwnt  of  Thne  fer  Oiel  PreeentettM 

Because  all  tariff  line  itenu  will  be 
considered,  limitation  of  time  for  the 
presentation  of  oral  testimony  is  in  the 
pablic  interest  to  ensure  that  all 
viewpoints  are  aired.  Accordingly,  in 
scheduling  appearances  at  the  hearing 
the  time  to  be  allotted  to  witnesses  for 
the  presentation  of  oral  testimony  will 
be  Ihnlted.  Indlvidaala  and  individual 
groups  are  generally  limited  to  10 
minutes  for  the  presentation  of  direct 
testimony.  Witnesses  should  be 
prepared  to  provide  additional 
information  in  response  to  questions  by 
the  Commission  and  its  staff. 
Submission  of  siqiplemental  written 
materials  will  be  ^owed  in  all  cases, 
and  they  may  be  submitted  at  the  time 
of  presentation  of  oral  testimony. 

Qoeetioning  of  witnesses  will  be 
United  to  members  of  the  Commission 
and  its  stafL 

Pnrth— rii^Bridisand  Other  WrittMi 


In  lies  of.  or  in  addition  to, 
appearance  at  the  public  hearings, 
interested  parsons  are  Invited  to  submit 
written  statements  oonceming  the 
inwstigatkm.  Comowrdal  or  financial 
infonnatioo  oontaJned  in  such 
statements  or  in  prehearing  or 
posthaaring  briefs  that  a  svAimittIng 
party  desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separata  sheets  of  paper,  each  dearly 
marked  "Confidential  Business 
Infonnatioo"  at  the  lop.  Ail  snbmissioos 
requesting  confidential  treatment  most 
conform  with  the  requirements  of  I  SOLO 
of  the  Commission's  Rules  of  Practice 
and  ProcaduH  (19  CFR  20L6). 

Because  the  Conunission  intends  to 
use  the  iofbrmatioa  collected  in  the 
course  of  the  section  332  investigation  in 
the  section  131(b)  investigation,  the 
Commission  requests  that  aU  aucfa 
requests  for  confidential  treatment  filed 
in  connection  with  the  section  332 
investigation  contain  the  following 
consent  statement:  "I  consent  to  the  use 
of  this  confidential  business  information 
by  the  Commission  in  preparing  its 
advice  to  the  President  on  this  matter 
under  section  131(b)  of  the  Trade  Act  of 
1974."  Submissions  not  containing  this 
consent  statement  wrill  be  returned  to 
the  submitter.  Any  grant  of  confidential 
treatment  to  information  received  in  the 
section  332  investigation  would  continue 
to  apply  to  such  information  when  it  is 
used  in  the  section  131(b)  investigation. 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 


interested  persona.  To  be  assured  of 
consideration  by  the  Commission,  all 
posthearing  briefs  and  other  wrritten 
statements  should  be  submitted  at  the 
earliest  possible  date,  but  not  later  than 
April  19, 1991.  All  submissions  shoold 
be  addressed  to  the  Secretary.  U.S. 
International  Trade  Commission,  SOO  E 
Street  SW.,  Washington.  DC  20436. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  724-0002. 

By  order  of  the  Commission. 

Issued:  Febnury  A,  1901. 
KnuMlh  K.  Mason. 
Secretary. 

[FR  Doc.  91-Mn  FQed  trit-n;  8:4$  am) 
SHxan  coot  TSse-st-M 


JNTERSTATE  COMMERCE 
COMMISSION 

IFkMnce  Docket  No.  SItM] 

Rights  E«wnpllon;—Norft»lli  and 
wwwm  nHnvsy  wo. 

Norfolk  and  Western  Railway 
Company  (NW)  has  agreed  to  grant 
overhead  tradcage  ri^ts  to  CSX 
Transportation.  Inc.  (CSXT).  over 
approximately  2  miles  of  rail  line  as 
follows:  (1)  That  segment  of  NWs  main 
line  between  a  point  at  or  near  milepost 
V-433.5  and  the  connection  with  Elkem 
Metals  Company  at  Alloy,  WV  (milepost 
V-435);  and  (2)  that  segment  of  NW 
track  between  Vaco  Junction.  WV,  and 
the  connection  with  CSXTs  track  at 
Deepwater.  WV.  The  trackage  rights 
were  to  become  effective  February  4. 
1991. 

This  notice  is  filed  under  40  CFR 
llS0.2(d](7).  Petitions  to  revoke  the 
exemption  under  49  US.C  1060S(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Charles 
M.  Rosenberger.  SOO  Water  Street, 
Jacksonville.  FL  32202. 

As  a  conditiion  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354  LCC 
eos  (197B),  as  modified  In  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
I.C.C  653  (1980). 

Dated:  February  7.  IMl. 


By  the  Commiwion.  David  M.  Kooachnik. 
Director.  OBioe  of  Proceedings. 
SidMyL.8tikklaML|r, 
Secretary. 
[FRDob  91-3461  Piled  Z-U-V1:«:4S  ami     ■ 


IFkianoe  Docket  No.  S1i131 

Dodg*  City  Ford  and  Bueklin  n«lro>d 
Co4  Opscilion  Exoniptlon;  In  Ford 
County,  K8 

Dodge  City  Ford  and  Bueklin  Railroad 
Company  (DCF).  a  noncarrier.  has  filed 
a  notice  of  exemption  to  operate 
approximately  25  miles  of  track  between 
milepost  0.0,  at  the  connection  with  the 
St  Louis  Southwestern  Railway 
Company  (SSW)  near  Bueklin,  and 
milepost  2&0,  at  the  connection  with 
The  Atchison.  Topeka  and  Santa  Fe 
Railway  Company  (ATSF)  near  Dodge 
City,  in  Ford  County.  KS. 

The  line  was  acquired  by  the  Ford 
County  Historic  Railroad  Preservation 
Foundation  (FCH)  in  1984  after  its 
abandonment  by  SSW.  See  Docket  No. 
AB-39  (Sub-No.  6X).  St.  Louis 
Southwestern  Railway  Company — 
Abandonment  Exemption — ^In  Ford 
County.  KS  (not  printed),  served 
November  23. 1983.  Although  the 
Commission  approved  an  exemption  for 
FCH's  operation  of  the  property  in 
Finance  Docket  No.  30536,  Ford  County 
Historic  Raihroad  Preservation 
Foundation — Operation  Exemption— In 
Ford  County.  KS  (not  printed),  served 
November  16. 1984.  FCH  never 
commenced  rail  operations.  FCH  sold 
the  property  to  DCF  on  October  17. 1989. 

DCF  will  begin  rail  operations  after  it 
has  secured  agreements  with  the 
connecting  railroads.  SSW  and  ATSF. 
and  after  this  notice  has  been  published 
in  the  Federal  Keg^btar. 

DCF  shall  retain  its  interest  in  and 
take  no  steps  to  alter  the  historic 
integrity  of  all  sites  and  structures  on 
the  line  50  years  old  or  older  until 
completion  of  the  section  106  process  of 
the  National  Historic  Preservaton  Act 
16  U.S.C  47a 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Richard  A. 
Ranney.  Dodge  City  Ford  and  Bueklin 
Railroad  Company,  818  South  Second 
Street  Dodge  Qty.  KS  67801. 

This  notice  is  filed  under  49  CFR 
115a31.  U  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.&C  10S05(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  aatomaticaUy 
stay  the  transaction. 


/' 
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Decided:  February  7, 1991. 

By  the  Commission.  David  M.  Koosclmilc 
Director,  Office  of  Proceedings. 
Sidney  L  SUkkland.  Jr.. 
Secretary.  ' 

(PR  Doa  91-4462  Filed  2-12-91;  6-46  am] 
BIUJNQ  coot  TOSS-ei-H 


[FInanoe  DockM  Na  3182S] 

Lewis  County  Industrial  Development 
Agency  and  LowvUle  and  Beaver  Rhrer 
Railroad  Co.;  Exemption 

Lowville  and  Beaver  River  Railroad 
Co.  (LB),  and  Lewis  County  Industrial 
Development  Agency  (LQD),  a  political 
subdiviBion  of  the  State  of  New  York, 
have  filed  a  notice  of  exemption  to 
transfer  ownership  of  and  leaseback  for 
the  purpose  of  operating  a  line  of 
railroad.  LB,  a  class  III  rail  carrier,  owns 
and  operates  a  line  of  railroad  in  Lewis 
County.  NY.  between  milepost  0.0.  at 
LowvUle.  and  milepost  10.57.  at 
Croghan.  including  a  1.15-ile  branch  at 
Beaver  Falls,  NY.  The  line  constitutes 
LB's  entire  rail  operatioa 

A  related  notice  of  exemption  under 
49  CFR  1180.2(d)(2)  for  the  acquisition  of 
control  of  LB  by  five  noncarrier 
individuals  who  also  own  another  class 
in  rail  carrier  has  been  filed  in  Finance 
Docket  No.  31624. 

In  order  to  permit  LB  to  |Mt>vide 
economical  service,  to  exempt  the  line 
ttom  real  estate  taxes,  and  to  make  the 
line  eligible  for  public  rehabilitation 
assistance.  LB  will  transfer  ownership  of 
the  line  to  LCID.>  LCID,  in  turn,  will 
lease  the  line  back  to  LB  so  it  may 
operate  the  line. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  John  D. 
Heffher,  Gerst  Heffiier.  Carpenter  ft 
Podgorsky,  1700  K  Street  NW..  suite 
1107.  Washington.  DC  20006. 

LCID  shall  retain  its  interest  in  and 
take  no  steps  to  alter  the  historic 
integrity  of  all  sites  and  structures  on 
the  line  that  are  SO  years  old  or  older 
until  completion  of  the  section  106 
process  of  the  National  Historic 
Preservation  Act  16  U.S.C.  47a 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  February  7. 1991. 


By  the  Coaualssitn.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
SUnayL  Strickland,  Jr„ 
Secretary. 
(FR  Doc.  91-9463  Fflsd  2-12-91;  6:45  am] 


By  the  Commission,  David  M.  Koosclmik. 
Director,  Office  of  Proceedings. 
Sidney  L  Striddand.  Jr., 
Secretary. 
[FR  Doc.  91-3464  Piled  2-12-91;  6:45  am| 


[Finance  Docket  Na  31624] 

David  Monteverdi,  Michael  Thomas, 
Charlee  RIedmOler,  Jeffrey  Baxter  and  ^ 
John  Herbrand— Acquisition  of 
Control  Exemption;  l,«wvilleand 
Beaver  River  Railroad  Ca 

David  Monte  Verdi,  Michael  Thomas, 
Charles  Riedmiller.  Jeffrey  Baxter,  and 
John  Herbrand  (Monte Verdi,  et  al.]  have 
filed  a  notice  of  exemption  to  acqidre 
control  through  Genesee  Valley 
Transportation  Company,  Inc. 
(Genesee)  *  of  Lowville  and  Beaver 
River  Raiboad  Ca  (Ifi).  a  dass  m  rail 
carrier  that  owns  a  line  of  railroad  in 
Lewis  County,  NY.*  Monte  Verdi  et  al.. 
also  own  Depew,  Lancaster  &  Western 
Railroad  Co.,  Inc.  (Depew),  a  class  m 
rail  carrier  that  operates  about  S  miles 
of  railroad  between  Lancaster  and 
Depew.  NY. 

The  lines  operated  by  Depew  and  LB 
do  not  physically  connect  and 
Monte  Verdi,  et  al.,  have  no  plaiu  to 
acquire  additional  rail  lines  for  the 
purpose  of  making  a  coimection.  This 
transaction  therefore  involves  the 
acquisition  of  control  of  nonconnecting 
carriers  and  is  exempt  from  the  prior 
review  requirements  of  49  U.S.C  11343. 
See  49  CFR  1180.2(d)(2). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry.— Control— Brooklyn  Eastern  Dist, 
360 1.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  IHeadings  must  be  filed  with 
the  Commission  and  served  on:  John  D. 
Heffiaer,  Gerst  Heffiier.  Carpenter  ft 
Podgorsky.  1700  K  Sti^et  NW.,  suite 
1107.  Washington,  DC  20006. 

Decided:  February  7. 1991. 


■  LB  will  ntala  aa  mmmmI  m  thai  il  mty 
provida  rail  oanmoo  canier  service  on  tha  Una. 
IX3D  U  pi«vanta<l  by  law  froia  oparatiag  the  Una. 


■  GeneM*.  a  noncarrier  holding  company,  was 
racaatly  formed  by  MonteVardl.  BtcJ.,to  purchase 
74  percent  of  the  stock  of  I,owville  and  Beaver  Rivar 
RaUroadCa 

■  LB's  Una  extends  between  milepoet  OA  at 
Lowvilla.  and  milepoat  10.57,  at  Croghaa  and 
incfaides  a  l.lSHBile  branch  line  at  Beaver  Falls.  In 
Finance  Docket  N&  31S2S.  LB  has  filed  a  noUcs  of 
exemption  under  40  CFR  llsa31(aHl]  to  transfer 
ownership  of  the  line  to  the  Lewis  Comity  indastrtal 
Ilevalopeaant  Agency,  a  poUUcal  subdiviaiaa  of  the 
Stale  of  New  Yofk.  and  to  ooatteue  its  oparatians 
over  the  Una. 


U.S.  DEPARTMENT  OF  JUSTICE 

AnHtniet  Division 

[CM  Na  90-01861 

United  States  v.  American  Safety 
Razor  Company,  et  aL,  Comment  and 
Reeponeeon  Proposed  Rnal 
Judgment 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act  15  U3.C  16(a)  and 
(b).  the  United  States  publishes  below 
the  comment  it  received  on  the  propoeed 
Final  Judgment  in  United  States  v. 
American  Safety  Razor  Company,  et  al.. 
Civil  Action  90-018a  United  States 
Distict  Court  for  the  Eastern  District  of 
Pennsylvania,  together  with  the 
response  of  the  United  States  to  this 
comment 

Copies  of  the  response  and  the  public 
comment  are  available  on  request  for 
inspection  and  copying  in  room  3233  of 
the  Antitrust  Division.  U.S.  Department 
of  Justice,  Tenth  Street  and 
Pennsyvlania  Avenue.  NW,. 
Washington,  DC  and  for  inspection  at 
the  Office  of  the  Clerk  of  the  United 
States  District  Court  for  the  Eastern 
District  of  Pennsylvania.  601  lAaxkat 
Street,  Philadelphia.  Pennsylvania  19106. 
loaaphaWidnac. 
Director  of  OperationM,  Antitrust  Division. 

In  the  United  States  District  Court  for 
the  Eastern  District  of  Pennsylvania 
United  States  of  America.  Haintiff.  v. 

American  Safety  Razor  Company. 

Ardell  Industries,  Ina;  and  The 

Jordan  Company,  Defendants. 
Civil  No.  90-0188 

Response  of  the  United  SUtes  to  Public 
Comments  and  Motion  of  the  United 
States  for  Entry  of  Final  Judgment 

Richard  &  Rosenlraig 
Willard  S.  Smith 
Anne  R.  Spiegelman 
Attorneys,  Antitrust  Division 
U.S.  Department  of  Justice 
Middle  Atlantic  Office 
The  Curtis  Center,  Suite  6S0 
7th  and  Walnut  Streets 
Philadelphia,  Pennsylvania  19106 
Tel.:  (215)  597-7401 

TaUe  of  Contents 

L  Introduction 


r»d«d  Ragtoter  /  Vol.  5g.  No.  30  /  Wednetday.  February  13.  1901  /  NoticM 


n.  CompUanc«  with  the  APPA 

A.  Stipulation.  Proposed  Final 
Judgment. 

And  Competitive  Impact  Statement 

B.  Newspaper  Notices 
C  Statements  Regarding 

Qjmmunications 
D.  Waiting  Period,  Comments,  and 

Publications  of  Comments  and 

Response 
B.  Standards  for  Review  of  Consent 

Decrees 

F.  The  Competitive  Analysis  of  the 
United  States 

1.  The  Product  is  Single  Edge 
Industrial  Blades 

2.  The  Geographic  Market  for  Single 
Edge  Industrial  Blades  is 
Nationwide 

3.  The  Effect  of  the  Transaction 

4.  The  Proposed  Final  Judgment  As 
Amended 

G.  Response  to  Comments 
m.  Conclusion 

Table  of  AuthocitiM 

Statute 

Antitrust  Procedures  and  Penalties  Act 
(18U.S.Cl6(b)-16(g)) 

TreatiseM 

HJL  Rep.  93-1463, 83d  Cong.  2d  Sess.  8- 
9,  reprinted  in  1974  U.S.  Code  Cong, 
ft  Admin.  News  7635, 6538 

S.  Rep.  No.  93-296. 93d  Cong.  1st  Sess.  6 
(1973).  reprinted  in  1974  U.S.  Code 
Cong,  ft  Admin.  News  6639 

Cases 

Sam  Fox  Publishing  Co  v.  United  States, 

366  U.S.  683  (1961) 
Swift  »Co.y.  United  States,  279  US.  311 

(1928) 
United  States  v.  v.  Alcan  Aluminum 

Ltd..  60S  P.  Supp.  619  (WJ).  Ky 

1985) 
United  States  v.  Bechtel  Corp.  648  F.2d 

660  (Sth  Cir.),  cert  denied.  454  U.S. 

1063  (1981) 
United  States  v.  G.  Heilman  Brewing 

Co..  563  F.  Supp.  642  (D.  Del.  1963) 
United  States  v.  Gillette  Co.  406  F.  Supp. 

713  (D.  Mass.  1976) 
United  States  v.  Mid-America 

Dairymen.  Inc..  1977-1  Trade  Cas. 

(CCH)  \  61.506  (WD.  Mo,  1977) 
United  States  V.  Waste  Management, 

Inc.  1965-2  Trade  Cas  (CCH) 

1 66,661  at  63.045  (D.O.C  1985) 
Pursuant  to  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C.  16(bH6(g))  (the  "APPA"),  the 
United  States  hereby  files  its  Response 
to  Public  Comments  and  a  Stipulation 
amending  the  proposed  Final  Judgment 
against  the  American  Safety  Razor 
Company  ("ASR").  Ardell  Industries. 
Inc.  ("Ardell"),  and  The  Jordan 
Company  ("Jordan"),  and  moves  for 


entry  of  the  proposed  Final  Judgment,  as 
amended. 

L  intzoductioo 

This  action  began  on  January  9. 1990. 
when  the  United  States  filed  a  complaint 
alleging  that  the  acquisition  of  Ardell  by 
ASR  violated  Section  7  of  the  Clayton 
Act.  15  U.S.C  la  The  original  complaint 
named  ASR  and  Ardell  as  defendants. 
On  August  15. 1990,  the  complaint  was 
amended  to  add  The  Jordan  Company 
as  a  defendant  The  complaint  alleges 
that  the  effect  of  the  acquisition  might 
be  substantially  to  lessen  competition 
for  the  manufacture  and  sale  in  the 
United  States  markets  of  two  product 
categories:  (1)  Single  edge  industrial 
blades  and  (2)  all  types  of  industrial 
blades  other  than  single  edge  industrial 
blades.  The  complaint  seeks,  among 
other  relief,  divestiture  to  prevent  the 
acquisition's  anticompetitive  effects  in 
the  relevant  markets. 

On  October  24. 1990,  the  United  States 
and  defendants  filed  a  Stipulation  in 
which  they  consented  to  the  entry  of  a 
proposed  Final  Judgment  designed  to 
eliminate  the  anticompetitive  effects  of 
the  acquisition.  In  accordance  with  the 
provisions  of  the  APPA,  the  United 
States  also  filed  a  Competitive  Impact 
Statement  explainiiig  the  basis  for  the 
Complaint  and  for  the  United  States' 
conclusion  that  entry  of  the  proposed 
Final  Judgment  would  be  in  the  public 
interest  As  a  result  of  public  comments 
received  by  the  United  States,  the 
parties  have  agreed  to  amend  the 
proposed  Final  Judgment  as  discussed 
on  pages  13-14.  infta.  The  proposed 
Final  Judgment  as  amended,  would 
eliminate  the  anticompetitive  effects 
alleged  in  the  complaint  with  respect  to 
the  single  edge  industrial  blade  market 
by  requiring:  (1)  Ardell  to  sell  four 
backing  and  shelling  machines  and  to 
provide  the  purchaser  or  purchasers 
with  a  perpetual,  royalty-free  license  to 
use  the  drawings  and  specifications  for 
the  backers  and  shellers;  (2)  ASR  to 
divest  its  right-of-first-refusal  interest  in 
Techni-Edge  Manufacturing  Corp. 
('Techni-Edge"),  a  competing 
manufacturer  of  single  edge  industrial 
blades;  (3)  Ardell  to  waive  any  possible 
claim  it  might  have  against  Techni-Edge 
based  on  the  use  of  Ardell's  proprietary 
information:  (4)  Ardell  to  terminate  an 
existing  consulting  agreement  with  Bert 
Ghavami,  whose  family  owns  Techni- 
Edge;  and  (5)  ASR  to  release  Hans  Rath 
from  his  obligations  under  an  October 
25, 1990  consulting  agreement  if  Mr. 
Rath  releases  ASR  from  its  future 
obligations  under  the  agreement  and,  in 
any  event  to  release  Mr.  Rath  from  any 
obligation  to  refrain  firom  working  for 
competing  blade-making  companies 


beyond  the  term  of  the  consulting 
agreement 

The  United  States  and  the  defendants 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  unless  the 
Government  withdraws  its  consent. 
Entry  of  the  proposed  Final  Judgment  as 
amended,  would  terminate  this  action, 
except  that  the  Court  would  retain 
jurisdiction  to  construe,  modify,  and 
enforce  the  Final  Judgment  and  to 
punish  violations  of  the  Judgment 

n.  Compliance  with  the  APPA 

Upon  publication  of  this  Response'in 
the  Federal  Register,  the  procedures 
required  by  the  APPA  will  have  been 
completed,  and  the  Court  may  enter  the 
proposed  Final  Judgment  as  amended. 

A.  Stipulation.  Proposed  Final  Judgment, 
And  Competitive  Impact  Statement 

The  United  States  has  caused  the 
proposed  Final  Judgment  the  Stipulation 
between  the  parties  for  entry  of  the 
proposed  Final  Judgment,  and  the 
Competitive  Impact  Statement  in  the 
form  prescribed  by  15  U.S.C.  16(b).  to  be 
published  in  the  Federal  Register,  55  FR 
47,946,  November  16, 1990.*  It  also  has 
furnished  copies  of  these  documents  to 
all  persons  who  have  requested  them. 

B.  Newspaper  Notices 

The  United  States  has  caused 
newspaper  notices  of  the  proposed  Pinal 
Judgment  and  the  Competitive  Impact 
Statement  to  be  published  in  The 
Washington  Post  and  the  Philadelphia 
Inquirer  in  accordance  with  the 
procedures  set  forth  in  15  U.S.C.  16(g).' 

C.  Statements  Regarding 
Communications 

With  the  exception  of 
communications  that  are  excepted  under 
the  APPA,  there  were  no  written  or  oral 
communications  with  officers  and 
employees  of  the  United  States  by  or  on 
behalf  of  defendants  concerning  the 
proposed  Final  Judgment.  Consequently, 
defendants  did  not  pursuant  to  15 
U.S.C  16(g),  file  a  report  describing  such 
communications. 

D.  Waiting  Period,  Comments,  and 
Publication  of  Comments  and  Response 

The  60-day  period  provided  by  15 
U.S.C  16(d)  for  the  submission  of  public 
comments  expired  on  January  15, 1990. 
The  United  States  received  comments 
within  the  waiting  period  frtim  Pacific 
Handy  Cutter,  Inc.,  Hyde  Manufacturing 


>  CopiM  of  Um  radval  Bagbtar  NoUcm  ara 
•tUclMd  lo  tUs  lUptoiiM  H  Bxhibit  A. 

*  CoplM  of  tha  affldavilt  of  pablicatkMi  ara 
attachad  to  thia  Raaponaa  as  Kchitrit  & 
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Co.,  and  Victor  V.  Ludwig.*  In 
accordance  with  the  APPA,  the  United 
States  has  evaluated  the  comments  and 
responds  to  them  below.  As  required  by 
IS  U.S.C.  16(b),  the  comments  are  being 
filed  with  this  Response,  and  the 
comments  and  the  Response  will  be 
puhlished  in  the  Federal  Register. 
Counsel  for  the  United  States  will 
inform  the  Court  when  publication  has 
occurred. 

E.  Standards  for  Review  of  Consent 
Decrees 

Under  the  APPA,  the  primary 
responsibility  for  enforcing  the  antitrust 
laws  and  protecting  the  public  interest 
in  competitive  markets  rests  with  the 
Department  of  Justice.  United  States  v. 
Waste  Management.  Inc.,  1985-2  Trade 
Cas.  (CCH)  \  66,651  at  63,045  (D.D.C. 
1985).  In  carrying  out  its  responsibilities, 
the  Department  has  broad  discretion  in 
prosecuting  alleged  antitrust  violations 
and  determining  appropriate  relief  for 
the  settlement  of  cases.  United  States  v. 
Mid-America  Dairymen,  Inc.,  1977-1 
Trade  Cas.  (CCH)  \  61.508  at  71,980 
(W.D.  Mo.  1977),  citing  Sam  Fox 
Publishing  Co.  v.  United  States,  366  U.S. 
,  683,  689  (1961)  and  Swift  &  Co.  v.  United 
States.  276  U.S.  311,  331-32  (1928). 
Before  entering  a  proposed  consent 
decree,  the  Court  must  determine  that 
the  decree  is  in  the  public  interest  15 
U.S.C.  18(e).*  but  that  test  is  limited  to 
ensuring  that  the  Government  has  met 
its  public  interest  responsibilities,  that 
is,  determining  that  the  proposed  Final 
Judgment  falls  within  the  range  of  the 
Coveminent's  antitrust  enforcement 
discretion.  The  Ninth  Circuit  Court  of 
Appeals  has  explained  these  respective 
obligations  as  follows: 

The  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
Tirst  instance,  to  the  discretion  of  the 
Attorney  General  *  *  *.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whettter  the  settlement  is  "written  the 

reaches  of  the  public  interest More 

elaborate  requirements  might  undermine  the 


*  Copies  of  thosa  comnents  are  atuched  to  the 
Response  as  Exhibits  C  D.  and  E. 

*  This  datorminaUon  can  h«  properly  made  on  the 
iMSii  of  Dm  Cooipatitive  Impact  Sutement  and  this 
Responsa.  Tha  prooedurei  of  IS  US.C.  ie(f)  are 
discreUaaafy,  and  a  court  oaad  not  invoka  any  of 
them  iinlaas  it  baiiavM  that  the  oomments  have 
raised  significant  issues  and  that  farther 
proceedings  would  aid  the  Court  in  resolving  those 
issues.  Sae  FLR.  Ra|».  B3-14e3.  esd  Coqg.  2d  Sess. 
•-•.  nprinttdin  1974  U.&  Coda  Coiw.  *  Adnin. 
News  esss.  es3& 


effectiveness  of  antitrust  enforcement  by 
consent  decree. 

United  States  v.  Bechtel  Corp..  648  F.2d 
660,  666  (9th  Cir.)  (citations  omitted). 
cert  denied,  454  U.S.  1083  (1981). 

Indeed,  the  courts  repeatedly  have 
held  that  the  purpose  of  their  review  of 
proposed  antitrust  consent  decrees  is 
not  to  determine  whether  this  "is  the 
best  possible  settlement  that  could  have 
been  obtained  it  say,  the  Government 
had  bargained  a  little  harder,"  United 
States  V.  G.  Heileman  Brewing  Co.,  563 
F.  Supp.  642,  647  (D.  1983).  quoting 
United  States  v.  Gillette  Co..  406  F. 
Supp.  713,  716  (D.  Mass.  1975),  or 
whether  this  is  the  remedy  "the  court 
might  have  imposed  had  the  matter  been 
litigated."  United  States  v.  Alcan 
Aluminum  Ltd..  605  F.  Supp.  619,  622 
(W.D.  Ky.  1985).  Rather 

Absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court 
in  malcing  the  public  interest  fmding, 
should  •  *  *  carefully  consider  the 
explanations  of  the  government  in  the 
competitive  impact  statement  and  its 
responses  to  comments  in  order  to  determine 
whether  those  explanations  are  reasonable 
under  the  circumstances.  The  Court  must  also 
given  appropriate  recognition  *  *  *  to  the 
fact  that  every  consent  judgment  normally 
embodies  a  compromise,  and  that  the  parties 
each  given  up  something  which  they  might 
have  won  had  they  proceeded  to  trial. 

United  States  V.  Mid- America 
Dairymen,  Inc.,  supra,  1 61,508  at  71,980. 

In  this  case,  the  United  States 
carefully  considered  the  matters  that  are 
now  being  raised  in  the  comments  when 
it  formulated  its  position  with  respect  to 
this  transaction,  and  the  parties  have 
agreed  to  amend  the  proposed  Pinal 
Judgment  after  consideration  of  the 
comments  received.  We  concluded,  for 
the  reasons  discussed  below  and  in  the 
Competitive  Impact  Statement  that  the 
public  would  be  best  served  by  the 
remedial  action  set  forth  in  the  proposed 
Final  Judgment  as  amended.  If  the  Court 
finds  that  the  United  States'  action 
represented  a  reasonable  exercise  of  its 
antitrust  enforcement  responsibility  and 
prosecutorial  discretion,  it  may  enter  the 
proposed  Final  Judgment  as  amended, 
as  soon  as  compliance  with  the  APPA  is 
completed  by  publication  of  the 
comments  and  Response  in  the  Federal 
Register.* 


*  The  United  Stele*  respectfully  request*  that  the 
Court  promptly  enter  tiie  proposed  Final  Judgment 
a*  amended.  Congre**  expect  federal  court*  to 
adopt  "tlM  least  complicatad  and  least  time- 
consuming  meana  pomMtT  to  detannine  if  entry  of 
a  propoaed  final  fudgment  would  lie  In  thr  public 
interest  Sea  &  Rap.  Na  SS-asS,  S3d  Cong.  1st  See*. 
e  (1973).  reprintad  in  1974  U.8.  Code  Cong,  ft  Admin. 
News  asse;  HJt  Rap.  «-146S.  nd  Cong.  2d  Seas. «. 
mpnntKiiH  1874  U.&  CodaCoi^.  ft  Admin.  News 


F.  The  Competitive  Analysis  of  the 
United  States 

The  Department  believes  that  if  the 
proposed  Final  Judgment  as  amended, 
is  entered,  the  transaction  will  no  longer 
violate  section  7  of  the  Clayton  Act  The 
proposed  Final  Judgment  as  amended, 
will  in  several  ways  promote  new 
competition  in  the  single  edge  industrial 
blade  mariiet  a  market  in  which  the  ■ 
transaction  would  substantially  reduce 
competition  absent  such  relief.  As  a 
result  the  ability  of  a  manufacturer  or 
group  of  manufacturers  of  single  edge 
industrial  blades  to  exercise  market 
power  will  not  be  enhanced  as  a 
consequence  of  this  acquisition. 

Prior  to  negotiations  that  led  to  the 
proposed  Fmal  Judgment  the  United 
States  independently  concluded  that  the 
acquisition  will  not  substantially  lessen 
competition  in  the  second  product 
maiket  alleged  in  the  complaint  the 
non-single  edge  industrial  blade  market 
and  had  intended  to  amend  the 
complaint  to  eliminate  that  claim.  Thus, 
the  United  States  concludes  that  entry 
of  the  proposed  Final  Judgment  as 
amended,  is  in  the  public  interest. 

1.  The  Product  is  Single  Edge 
Industrial  Blades.  Single  edge  industrial 
blades  are  one  of  a  variety  of  types  of 
industrial  blades.  Althou^  the  different 
types  of  industrial  blades  typically  are 
produced  using  a  similar  process,*  only 
single  edge  industrial  blades  are 
manufactured  with  a  metal  backing 
("backing")  and  are  sold  with  a 
protective  paper  aroimd  the  edged  side 
of  the  blade  ("shelUng").  Industrial 
blade  companies  that  do  not  currendy 
manufacture  single  edge  blades  can  not 
readily  do  so  because  of  the  difficulty  in 
achieving  backing  and  shelling 
capability. 

Single  edge  industrial  blades  are 
designed  for  cutting  and  scraping 
applications,  for  use  either  alone  or 
inserted  in  tools.  Tools  in  which  single 
edge  industrial  blades  are  used  are 
designed  to  accept  only  single  edge 
blades.  For  most  consumers  of  single 
edge  industrial  blades,  no  other  type  of 
industrial  blade  is  an  acceptable 
substitute,  either  because  of  their  unique 
design  or  their  relatively  inexpensive 
cost  To  an  even  greater  degree  there  are 
no  non-industrial  blade  products  that 
are  acceptable  substitutes. 


*  A  coil  strip  of  steel  I*  run  through  a  perforating 
punch  preas  which  perforates,  but  doe*  not  cut  the 
ateel  in  the  shape  of  tlia  blade.  The  tteel  ttrip  is 
then  lieat-freated  in  hardening  and  tempering 
furnaces,  than  led  through  a  grinder  to  sharpen  the 
blades  at  the  appropriate  anj^  Thr  biadet  are 
brolcen  off  as  they  exit  the  grinder. 
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Z  rhe  GeographJc  Market  for  Single 
Edge  Industrial  Blades  is  Nationwide. 
The  geographic  market  for  single  edge 
industrial  blades  is  the  United  States 
because  finns  that  produce  and  sell 
those  products  compete  with  each  other 
for  sales  throughout  the  country. 

3.  The  Effect  of  the  TransacUon.  ASR 
and  Ardell  sell  numerous  types  of 
industrial  blades  throughout  the  United 
States  and  are  direct  competitors  in 
many  of  those  product  markets.  In  the 
single  edge  industrial  blade  market, 
there  are  few  alternative  sources  of 
product  The  HHI,^  measured  by  dollar 
sales,  exceeded  3100  before  the 
acquisition  and  increased  by  more  than 
about  1800  to  4900  as  a  result  of  the 
acquisition.  A  market  with  an  HHI  of 
1800  is  highly  concentrated.  The  high 
level  of  concentration  in  that  market, 
combined  with  the  difficulty  of  entry  by 
new  manufacturers,  led  the  Department 
to  conclude  that  the  acquisition  would 
increase  the  likelihood  that  ASR.  either 
singly  or  in  concert  with  other  sellers. 
would  exercise  market  power,  i.e.,  the 
power  to  control  price  over  a  substantial 
period  of  time,  in  that  market  In  the 
market  for  other  types  of  industrial 
blades  in  which  ASR  and  Ardell 
compete,  there  is  both  substantially 
greater  competition  presented  by 
additional  companies  and  easier  entry 
into  production  by  new  companies. 

*  The  Proposed  Final  Judgment.  As 
Amended.  Under  the  terms  of  the 
proposed  Final  Judgment  as  amended. 
Ardell  is  required  to  sell  four  backing 
and  shelling  machines,  the  most  difRoilt 
aspect  of  entry  into  the  single  edge 
industrial  blade  market.  The  sale  must 
be  made  to  a  company  that  is  not 
currently  a  viable  manufactiuer  but 
which  has  the  capability  of  becoming  a 
viable  competitor.  The  acquisition  of 
four  backers  and  shellers  will  provide 
the  purchaser  with  sufficient  capacity  to 
compete  effectively  in  the  single  edge 
industrial  blade  market  Moreover,  the 
proposed  Final  Judgment  as  amended, 
also  requires  ASR  and  Ardell  to  license 
to  the  purchaser  the  drawings  and 
specifications  for  the  backers  and 


'  "HHI"  mean*  tha  HerfindaU-Hirahnuin  Index.  • 
■Maaura  of  market  concentration  calculated  by 
•quarlng  the  market  (hare  of  each  firm  competing  In 
tha  martcet  and  then  tumming  the  resulting  numbert. 
For  example,  for  a  mariet  conaisting  of  four  finna 
with  tharea  of  3a  sa  2a  and  20  percent,  the  HHI  la 
ia00(W  +  JO'  +  20'  +  2O'-900-t-90O+«»  +  4(»- 
2J00).  The  HHI  take*  into  account  the  relative  (is* 
and  distribution  of  the  Rrma  in  the  market.  It 
approaches  lero  when  a  market  la  occupied  by  a 
Urge  number  of  firm*  of  relatively  equal  size  and 
reaches  its  maximum  of  10.000  when  a  market  ia 
controlled  by  a  single  firm.  The  HHI  increase*  both 
*a  the  number  of  ftrma  in  the  market  decrease*  and 
a*  the  disparity  in  aiae  between  dioae  firm* 
Increasa*. 


sellers,  thus  enabling  the  purchaser  to 
build  additional  machines,  if  needed. 

The  proposed  Final  Judgment,  as 
amended,  also  requires  divestiture  of  a 
right-of-first-refusal  ASR  has  to  acquire 
Technl-Edge.  which  currently  is  a  minor 
participant  in  the  single  edge  industrial 
blade  market  The  proposed  Final 
Judgment  as  amended,  eliminates 
uncertainty  about  the  ownership  of 
single  edge  blade-making  technology 
practicedby  Techni-Edge,  which  was 
founded  by  the  family  of  Bert  Ghavami, 
a  high  ranking  employee  of  Ardell  at  the 
time  Techni-Edge  was  founded.  Ardell 
will  terminate  a  consulting  agreement  it 
has  with  Mr.  Ghavami,  who  until 
recently  was  President  of  Ardell.  The 
provisions  relating  to  Techni-Edge  will 
ensure  its  independence  from  ASR  and 
Ardell  as  a  competitor  in  the  single  edge 
blade  industrial  blade  market 

The  proposed  Final  Judgment  as 
amended,  also  requires  ASR  to  refrain 
from  asserting  any  claim  against  Hans 
Rath  arising  out  of  four  specified 
employment  agreements  or  any  other 
substantialy  similar  written  agreement* 
and  to  release  Mr.  Rath  from  any  future 
obligations  under  an  October  25, 1988, 
consulting  agreement  provided  Mr.  Rath 
releases  ASR  from  its  future  obligations 
under  that  agreement  In  any  event  ASR 
will  waive  provisions  in  the  October  25, 
1988,  consulting  agreement  that  may 
prevent  Mr.  Rath  from  involvement  in 
blade  manufacturing  beyond  the  four 
year  term  of  the  agreement.  The  terms 
relating  to  Mr.  Rath  may  increase  the 
availability  to  other  current  or  potential 
blade  manufacturers  of  the  expertise 
needed  to  design  single  edge  blade- 
making  equipment.* 

Pursuant  to  the  proposed  Final 
Judgment  as  amended.  The  Jordan 
Company  will  be  dismissed  as  a 
defendant.  Jordan  is  not  a  necessary 
defendant  to  carry  out  the  terms  of  the 
proposed  Final  Judgment,  as  amended. 

G.  Response  to  Comments 

The  United  States  received  public 
comment  from  Victor  V.  Ludwig.  Pacific 
Handy  Cutter,  Inc.,  and  Hyde 
Manufacturing  Co.  ("Hyde").*"  Ludwig 
notes  that  section  IX.A  of  the  proposed 
Final  Judgment  requires  ASR  to  waive 
claims  against  Hans  Rath  arising  out  of 
three  specified  agreements  between  Mr. 


Rath  and  ASR,  and  states  that  there  is  at 
least  one  additional  written  agreement 
between  Mr.  Rath  and  ASR  not 
identified  in  the  proposed  Final 
Judgment.  Because  the  parties  intended 
that  the  proposed  Final  Judgment  cover 
all  such  agreements,  the  parties  have 
agreed  to  file  a  stipulation  amending  the 
proposed  Final  Judgment  to  include 
specifically  the  agreement  identified  in 
Mr.  Ludwig's  comment,  as  well  as  any 
other  substantially  similar  written 
agreement  not  specifically  identified. 

Pacific  Handy  Cutter  makes  three 
points.  First  that  Ardell  was  acquired  to 
eliminate  its  competition  and  that  the 
appropriate  relief  is  divestiture  of  the 
entire  company.  Second,  that  if  the  sale 
of  four  backers  and  shellers  is  deemed 
satisfactory,  they  should  be  sold  to  the 
highest  bidder."  Third,  if  the  proposed 
Final  Judgment  is  entered,  the  United 
States  should  exercise  its  authority  to 
approve  purchasers  of  the  backers  and 
shellers  to  ensure  that  the  purchaser  is 
the  one  that  best  meets  the  standards 
set  forth  in  section  IV.D.  of  the  proposed 
Final  Judgment.  Hyde  states  that  it 
wishes  to  purchase  two  backers  and 
shellers,  and  suggests  that  the  proposed 
Final  Judgment  be  modified  to  require 
the  sale  of  machines  to  at  least  two 
purchasers  to  further  increase 
competition  in  the  market. 

Under  the  circumstances,  the  single 
issue  presented  here  is  whether  the 
proposed  Final  Judgment  as  amended, 
represents  a  reasonable  exercise  of  the 
Department  of  Justice's  antitrust 
enforcement  discretion.  For  the  reasons 
stated  above,  the  United  States  has 
concluded  that  divestiture  of  Ardell  in 
its  entirety  is  unnecessary  to  resolve  the 
anticompetitive  effects  of  the  acquisition 
in  the  single  edge  industrial  blade 
market  and  that  the  proposed  Final 
Judgment  as  amended,  is  an  appropriate 
resolution  of  this  litigation.  The 
proposed  Final  Judgment,  as  amended, 
reflects  a  careful  study  of  the  market 
and  is  reasonably  calculated  to  prevent 
the  anticompetitive  effects  alleged  in  the 
complaint  while  imposing  the  least 
intrusive  means  needed.  Therefore, 
entry  of  the  proposed  Final  Judgment  as 
amended,  is  in  Uie  public  interest 

In  effect  Pacific  Handy  Cutter's 
comment  that  full  divestiture  be 
required  argues  that  no  settlement  of  . 


■  ASR  and  Han*  Rath  are  not  aware  of  any  *uch 
unidentified  agreement 

*  Mr.  Rath  has  been  identified  as  one  of  the  few 
people  in  the  United  States  with  expertise  in  the 
design  of  such  equipment. 

">  Ludwig  is  counsel  for  Han*  Rath.  Both  Pacific 
Handy  Cutter  and  Hyde  are  customer*  for  industrial 
blades,  including  single  edge  industrial  blade*.  They 
tMth  also  compete  with  Ardell  in  the  sale  of  toola  in 
which  industrial  blades  are  incorporated. 


■  ■  In  its  comments.  Pacific  Handy  Cutter  notes 
that  it  contacted  Ardell  about  the  availability  of  the 
equipment  and  was  told  that  the  equipment  already 
had  been  sold.  Pacific  Handy  Cutter  is  concerned 
that  the  sale  was  arranged  prior  to  the  proposed 
settlement  The  Government  has  no  reason  to 
believe  that  the  sale  was  arranged  prior  to  the 
parties'  agreement  to  enter  into  the  proposed  Final 
judgment.  See  a.  13,  infra. 
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this  litigation  should  be  permitted. 
Acceptance  of  that  argument  would 
represent  an  extraordinary  restriction 
on  the  prosecutorial  discretion  of  the 
United  States.  It  would  require  this 
Court  and  the  Department  of  Justice  to 
undertake  the  substantial  costs,  risks, 
Hnd  delays  of  litigating  to  final 
conclusion  a  case  of  substantial 
complexity,  despite  the  Department's 
considered  judgment  that  an  adequate 
remedy  can  be  obtained  without 
imposing  such  costs  on  the  taxpayers. 

We  are  unaware  of  any  instance  in 
which  a  court  has  rejected  a  proposed 
consent  decree  in  its  entirety  in  the 
course  of  a  public  interest  review.  Such 
a  conclusion  should  not  be  reached 
absent  a  compelling  demonstration  of 
the  inadequacy  of  other  forms  of  relief, 
and  no  such  demonstration  has  been 
made  here. 

Pacific  Handy  Cutter  also  is 
concerned  about  the  method  of 
divestiture  of  the  four  backers  and 
shellers.  The  method  set  forth  in  the 
p>roposed  Final  Judgment  as  amended, 
is  reasonable.  Section  IV .D  states  that  a 
proposed  purchaser  must  be  purchasing 
the  equipment  for  the  purpose  of 
competing  effectively  in  the  production 
and  sale  of  single  edge  industrial  blades 
in  the  United  States  and  that  it  have  the 
ability  to  do  so.  Section  IV.E  excludes 
currently  viable  single  edge  blade 
manufacturers  from  the  scope  of  eligible 
purchasers." 

Although  a  prospective  purchaser  of 
divested  equipment  might  prefer  open 
bidding,  the  purpose  of  the  proposed 
Final  Judgment,  as  amended,  is  not  to 
benefit  third  parties,  but  to  relieve  the 
anticompetitive  effects  of  ASR's 
acquisition  of  Ardell.  The  purpose  of  the 
divestiture  is  to  provide  for  the  entry  of 
an  additional,  viable  competitor  in  the 
market.  A  requirement  of  open  bidding 
is  unnecessary  to  accomplish  that 
purpose.  In  fact  a  negotiated  sale  may 
provide  the  quickest  method  of 
divestiture,  thus  providing  quicker  relief 
from  the  anticompetitive  effects  of 
Ardell's  acquisition. 

As  to  Pacific  Handy  Cutter's 
suggestion  that  the  United  States 
approve  the  sale  of  the  backers  and 
shellers  only  to  the  company  that  best 
meets  the  standards  set  forth  in  section 
IV.D,  those  standards  were  established 
to  ensure  that  any  buyer  meeting  them 
would  be  a  sufficiently  viable 
competitor  to  eliminate  the 
anticompetive  effects  of  Ardell's 
acquisition.  We  beUeve  it  would  be 


inappropriate  and  imnecessarily 
instrusive,  however,  for  the  United 
States  to  select  a  purchaser  from  among 
several  that  may  be  qualified.** 

Hyde  has  suggested  that  an  even 
greater  competitive  effect  could  be 
achieved  by  requiring  Ardell  to  split  the 
sale  of  the  four  backers  and  shellers 
between  at  least  two  purchasers.  While 
such  a  requirement  would  result  in  two, 
rather  than  one,  additional  competitors 
in  the  single  edge  blade  market,  as  noted 
above,  the  purpose  of  the  proposed  Final 
Judgment,  as  amended,  is  to  eliminate 
the  anticompetitive  effects  of  Ardell's 
acquisition,  and  we  believe  the  sale  of 
all  four  machines  to  one  qualified 
purchaser  would  accomplish  that  goal. 
Requiring  the  sale  of  machines  to 
multiple  purchasers  is  unnecessary  to 
accomplish  that  purpose,  and  could 
unnecessarily  complicate  the  divestiture 
process. 

III.  Conclusion 

For  the  reasons  set  forth  in  the 
Competitive  Impact  Statement  and  this 
Response,  the  Court  should  find,  after 
publication  of  this  Response  in  the 
Federal  Register,  that  the  proposed  Final 
Judgment,  as  amended,  represents  a 
reasonable  exercise  of  the  Department 
of  Justice's  antitrust  enforcement 
discretion,  is  in  the  public  interest  and 
should  be  entered. 

Respectfully  submitted, 
Richard  S.  Rosenberg, 
Willard  S.  Smith, 
Anne  R.  Spiegelman. 
Attorneys,  Antitrust  Division.  U.S. 
Department  of  Justice,  Middle  Atlantic  Office, 
The  Curtis  Center,  suite  650,  7th  and  Walnut 
Streets,  Philadelphia,  Pennsylvania  J9106. 
Tel.:  (215)  597-7401. 

Exhibit  A,  the  Final  Judgment  as 
originally  proposed,  the  Competitive 
Impact  Statement  and  the  Stipulation, 
previously  were  published  in  the  Federal 
Register  (55  FR  47945,  November  16, 
1990)  and  are  not  republished  herein. 
Exhibit  B,  copies  of  affidavits  of 
publication  of  newspaper  notices  of  the 
proposed  Final  Judgment  and 


"  The  li*t  of  exluded  cotnpanle*  include*  The 
Stanley  Work*,  which  does  not  currently 
manufacture  single  edge  Industrial  blades  tnit 
expect*  to  enter  the  market  shortly. 


"  As  to  PaciHc  Handy  Cutter's  concern  that  a 
purchaser  was  selected  prior  to  reaching  the 
proposed  Final  Judgment  the  sequence  of  events  is 
as  follows.  71ie  parties  filed  a  Stipulation  on 
October  24. 1990,  requiring  them  to  abide  by  the 
provisions  of  the  Final  Judgment  pending  its  entry. 
Following  entry  of  the  Stipulation,  and  in  the  spirit 
of  that  agreement,  Ardell  later  informed  the  United 
States  that  it  had  entered  into  negotiatioiu  to  sell 
the  four  backers  and  shellers.  On  December  5. 1990. 
Ardell  informed  us  that  it  had  entered  into  a  sales 
agreement  with  U.S.  Blade  Manufacturing  Co., 
subject  to  entry  of  the  Final  Judgment.  U.S.  Blade 
Manufacturing  Co.  Is  a  buyer  acceptable  to  the 
United  States.  Where  divestiture  Is  required, 
competition  is  best  served  if  it  is  quickly 
effectuated.  Ardell's  prompt  action  thus  has  been  in 
the  public  Interest 


Competitive  Impact  Statement,  also  are 
omitted  from  publication  herein;  these 
may  be  requested  for  inspection  and 
copying  at  room  3233,  Antitrust  Division, 
Department  of  Justice,  Washington,  DC 
20530  and  at  the  Office  of  the  Clerk  of 
the  United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania. 

Exhibit  C 

November  28, 1990. 

Mr.  Willard  S.  Smith, 

U.S.  Department  of  Justice,  The  Curtis 

Center,  Suite  650,  Independence  Square 
West,  Philadelphia,  Pennsylvania  19106. 
RE:  60-3421-0001,  United  States  v.  American 
Safety  Razor  Co.,  et  al. 

Dear  Mr.  Smith:  We  are  in  receipt  of  the 
flnai  settlement  and  we  vehemently  object  to 
it  We  feel  that  the  Jordan  Company  should 
be  made  to  divest  itself  of  the  Ardell 
Corporation.  The  Jordan  Company  is  an 
investment  company  and  after  puchasing 
American  Safety  Razor,  it  is  obvious  that 
they  purchased  Ardell  to  eliminate 
competition.  However,  if  the  goverrunent 
feels  that  by  making  Ardell  sell  4  shelling  and 
backing  machines  a  competitive  environment 
would  be  established,  then  the  least  we  could 
expect  is  that  the  machines  be  sold  in  a  free- 
market  environment  Immediately,  upon 
receiving  your  letter  of  October  25. 1990, 1 
contacted  Bert  Ghavami  and  told  him  we 
were  interested  in  the  machines.  I  also 
advised  Moward  Strauss  and  Pat  Cosgrove 
that  we  were  interested  in  purchasing  the  4 
machines.  In  late  November,  I  received  a 
phone  call  from  the  new  President  of  Ardell 
Mr.  Bill  Powers,  and  advised  him  that  we 
were  interested  in  the  equipment.  That  very 
same  day  I  received  a  phone  call  hvm  the 
Chairman  of  the  Board  of  American  Safety 
Razor,  Mr.  Thomas  Quinn,  and  was  advised 
that  the  equipment  had  already  been  sold.  I 
inquired  as  to  who  purchased  the  equipment 
and  was  advised  that  this  was  confidential. 
This  leads  a  reasonable  person  to  believe 
that  the  agreement  had  been  reached  as  to 
the  sale  of  the  equipment  prior  to  the  Rnal 
settlement;  that  American  Safety  Razor  knew 
all  the  time  who  they  intended  to  sell  the 
equipment  to.  Again,  this  would  not  in  my 
opinion,  be  in  the  spirit  of  the  settlement  We 
feel  that  the  equipment  should  be  put  up  for 
auction  and  sold  to  the  highest  bidder  who 
meets  your  standards. 

The  settlement  agreement  requires  your 
approval  of  the  piurhaser.  If  the  settlement 
agreement  does  stand,  then  the  buyer  will  be 
evaluated  under  the  terms  as  outlined  in 
section  IV,  Divestitures,  paragraph  D.  If  we, 
or  anyone  else  interested  in  purchasing  the 
machines  would  better  meet  these  standards, 
then  you  should  not  approve  the  purchaser. 

To  summarize  our  position,  first  we  feel 
that  Jordan  Company  should  be  made  to 
divest  itself  of  Aidell  Corporatioit  Secondly, 
if  this  cannot  be  accomplished,  then,  we  feel 
that  the  equipment  that  you  are  requiring 
them  to  sell,  should  be  sold  on  some  type  of 
bid  basis.  Thirdly,  if,  because  of  the 
settlement  agreement  you  cannot  use  a  bid  or 
auction  method  to  sell  the  equipment  then 
you  should  force  the  Jordan  Company  to  sell 
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tha  equipment  to  the  company  that  baat 
meats  tbe  standards  outUiiad  in  Paragraph  D. 

We  intend  to  pursue  this  matter  to  tha 
fullest  extent 

After  jroa  have  reviewed  this  letter,  please 
call  me. 

Sincerely, 
Pacific  Handy  Cutter.  Inc. 
Robert  EWenk. 
Executive  Vice  President 

BxUfattD 

November  30, 1900. 

lohn ).  Hughes,  Esq., 

Chief  of  Middle  Atlantic  Office  of  Anti-Trust 
Division.  The  Curtis  Center,  Suite  660, 
West  7th  »  Walnut  Sts,  Philadelphia,  PA 
19108. 
Re:  United  States  of  America  vs.  Ardell 
Industries,  Inc.,  American  Safety  Razor 
Company  and  the  Jordan  Company. 

Dear  Mr.  Hughes:  Please  accept  this  letter 
as  an  objection  by  Hyde  Manufacturing 
Company  to  the  proposed  settlement  in  the 
above-captioned  matter.  Pursuant  to  Section 
0  of  the  Competitive  Impact  Statement 
published  on  November  18, 1990  in  the 
Fadaral  Haglstat,  please  file  this  objection 
together  with  the  response  of  the  government 
with  the  court 

As  you  are  aware,  the  Hyde  Manufacturing 
Company  is  active  in  the  single  edge 
industrial  blade  maiiet  Hyde  Manufacturing 
Company  presently  sells  such  blades  and  has 
an  ongoing  unsuccessful  research  and 
development  project  regarding  the 
economical  manufacture  of  shelled  and 
backed  single  edge  blades. 

The  proposed  settlement  contemplates  the 
divestiture  by  ArdeD  Industries  of  four 
shelbng  and  backing  machines.  The  proposed 
settlement  aUows  Ardell  Industries,  subject 
to  the  discretion  of  the  government  and 
approval  from  the  court  to  sell  all  four 
machines  to  a  single  purchaser.  Indeed. 
Ardefl  Industries  notified  me  that  it  already 
has  entered  into  a  sales  agreement  with  a 
single  unidentified  purchaser  for  all  four 
machines. 

The  settlement  should  not  permit  Ardell 
Industries  to  sell  all  four  backing  and  shelling 
machines  to  a  sin^e  purchaser.  A  sale  to  a 
single  purchaser  would  minimize  rather  than 
enksnce  the  competition  in  the  single  edge 
blade  market  The  government  could  attain 
greater  competition  by  insisting  on  at  least 
two  distinct  purchasers  of  the  machines. 

I  assure  you  that  Hyde  Manufacturing 
Company  has  the  managerial,  operational 
and  financial  capacities  to  be  an  effective 
competitor  in  tbe  single  edge  blade  market  If 
Hyde  Manufacturing  Company  should  be 
allowed  to  bid  successfully  for  two  machines 
Aen  I  anticipate  that  Hyde  Manufacturing 
Company  could  compete  effectively  in  the 
immediate  future  with  any  manufacturer  of 
single  edge  Mades.  If  Ardell  Industries  Is 
allowed  to  sell  to  a  single  purchaser  then  the 
effect  on  competition  will  be  reduced  from 
what  It  couM  have  been  had  at  least  two 
purcnaaars  been  required. 

I  understand  the  purpose  of  the  Utigatkm  to 
haw  been  to  guard  against  a  decrease  fai 


competition  ija  the  single  edge  blade  market 
The  proposed  setUement  does  not  fulfill  tha 
purpose  of  the  litigation  to  the  extent  readily 
possible.  The  opportunity  is  available  through 
a  settlement  to  foster  competition  to  a  much 
greater  degree  simply  by  providing  for  at 
least  two  purchasers  of  the  machines. 

I  tnist  that  you  are  aware  of  Hyde 
ManiJacturing  Company's  position  in  the 
industry  through  your  research  into  the  bvde. 
I  am  ready  to  provide  you  with  whatever 
data  you  might  require  to  confirm  that  Hyde 
Manufacturing  Company  is  capable  of 
immediate  effective  competition  upon 
acquisition  of  two  machines. 
Very  truly  yours. 
Richard  E  Hardy, 
President.  Hyde  Manufacturing  Co. 

Exhibit 

January  11, 1991. 

John  J.  Hughes.  Esquire, 

Chief  of  the  Middle  Atlantic  Office,  US. 

Department  of  Justice,  Antitrust  Division, 

The  Curtis  Center,  Suite  esa 

Independence  Square  West.  7th  and 

Walnut  Street,  Philadelphia, 

Pennsylvania  19106. 

Re:  United  States  of  America  v.  American 
Safety  Razor  Company,  et  al.  Civil 
Action  No.:  90-0188. 

Dear  Mr.  Hughes:  At  the  request  of  Mr. 
Hans  M.  Rath,  1  am  writing  to  you  concerning 
a  proposed  judgment  order  to  be  entered  in 
the  above-referenced  matter,  a  portion  of 
which  relates  to  Mr.  Rath.  On  page  13  of  the 
order,  in  section  IX,  American  Safety  Razor 
Company  (ASR)  would  be  ordered  to  waive 
certain  claims  arising  out  of  three  specified 
agreements  between  Mr.  Rath  and  ASR.  It 
has  come  to  my  attention  that  there  is  at  least 
one  additional  contract  dated  February  14, 
1960,  a  copy  of  which  I  enclose,  which 
contains  language  similar  to  the  contracts 
specifically  identified  in  the  order.  Moreover, 
because  of  the  long  relationship  between  Mr. 
Rath  and  ASR,  I  am  concerned  that  there  may 
be  other  contracts  of  which  I  am  not  aware 
but  which,  like  the  1980  contract,  contain 
language  which  might  give  rise  to  the  same 
claims  which  it  is  contemplated  that  ASR  vriU 
waive. 

I  would  appreciate  it  if  paragraph  A  of 
section  IX  of  the  order  could  be  re-worded  in 
such  fashion  as  to  provide  a  more 
comprehensive  protection  for  Mr.  Rath, 
peihaps  by  causing  ASR  to  waive  all  claims 
against  Mr.  Rath  regarding  patent  disclosure 
or  infringement  At  a  mhiimnm,  I  would 
request  that  specific  reference  be  made  to  the 
contract  of  February  14, 1900. 

If  you  have  any  questions  or  comments, 
please  do  not  hesitate  to  contact  me. 

Very  truly  yours, 
Victor  V.  Ludwig. 

[PR  Do&  91-3423  Filed  2-12-01: 8:46  am] 


DEPARTMENT  OF  JUSTICE 

Immlgnitton  and  Naturalization 
Servica 

[INS  Na  1322411 

Immigration  and  Naturalization  Sarvica 

User  Faa  Adviaory  Commlttaa; 

Maating 

Aomcv:  Immigration  and  Naturalization 

Service,  Justice. 

action:  Notice  of  meeting. 

Committee  holding  meeting: 
Immigration  and  Naturalization  Service 
User  Fee  Advisory  Committe. 

Date  and  time:  March  5, 1991  at  9:30 
a.m. 

Place:  Washington  Dulles  Ramada 
Renaissance  Hotel,  13869  Park  Center 
Road  (At  Rte.  28  and  McCIearen  Drive) 
Hemdon,  Virginia  Telephone  Number 
(703)  478-2900. 

Status:  Open.  Fifth  meeting  of  this 
Advisory  Committee. 

Purpose:  Performance  of  advisory 
responsibilities  to  the  Commissioner  of 
the  Immigration  and  Naturalization 
Service  pursuant  to  section  286(k)  of  the 
Immigration  and  Nationality  Act  of  1952, 
as  amended.  (8  U.S.C.  1356(k})  and  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2). 

Agenda 

1.  Introduction  of  the  Committee 
members. 

2.  Discussion  of  administrative  issues. 

3.  Discussion  of  activities  since  last 
meeting. 

4.  Discussion  of  specific  concerns  and 
questions  of  Committee  members. 

6.  Discussion  of  futtire  traffic  trends. 

6.  Discussion  of  relevant  written 
statements  submitted  in  advance  by 
members  of  the  public. 

7.  Scheduling  of  next  meeting. 
Public  participation:  The  meeting  is 

open  to  the  public,  but  advance  notice  of 
attendance  is  requested  to  ensure 
adequate  seating.  Persons  planning  to 
attend  should  notify  the  Contact  Person 
at  least  two  (2]  days  prior  to  the 
meeting.  Members  of  the  public  may 
submit  written  statements  at  any  time 
before  or  after  the  meeting  to  the 
Contact  Person  for  consideration  by  this 
Advisory  Committee.  Only  written 
statements  received  at  least  five  (5) 
days  prior  to  the  meeting  by  the  Contact 
Person  will  be  considered  for  discussion 
at  the  meeting. 

Contact  person:  Elaine  Schaming. 
Program  SpeciaUst,  Office  of  the 
Assistant  Commissioner,  Inspections, 
Immigration  and  Naturalization  Service, 
room  7129. 425 1  Street  NW^ 
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Washington.  DC  20536,  Telephone 
Number;  (202)  514-2695. 

Dated:  February  5. 1991. 
Michael  T.  Lempres, 

Executive  Commissioner,  Immigration  and 

Natuixi'.ization  Service. 

fPR  Do(   01-3437  Filed  2-12-91: 8:45  am] 

MUma  CODE  4410-10-M 

Federal  Bureau  of  Investigation 
Bureau  of  Justice  Statlatica 

Recommended  Voluntary  Standarda 
for  Improving  the  Quality  of  Criminal 
History  Record  Information 

AQENCY:  Federal  Bureau  of  Investigation 
and  Bureau  of  )ustice  Statistics, 
Department  of  Justice. 
ACnoN:  Notice. 

summary:  This  Notice  contains  the 
voluntary  reporting  standards  for  State 
and  local  law  enforcement  agencies  to 
improve  the  quality  of  criminal  history 
record  information. 
EFFECTIVE  DATE:  February  13, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  D.  Mercer,  Jr.,  Chief  of  the 
Correspondence  and  Special  Services 
Section,  Identification  Division,  FBI, 
Washington,  DC  20537-9700.  telephone 
number  (202)  324-5454. 
SUPPLEMENTARY  INFORMATION: 

Part  I.  Introduction  of  Standards 

The  Anti-Drug  Abuse  Act  of  1988 
(section  6213(a)  of  Public  Law  100-690, 
November  18, 1988)  required  the 
Attorney  General  to  develop  a  system 
for  immediate  and  accurate 
identification  of  felons  who  attempt  to 
purchase  one  or  more  firearms  but  are 
ineligible  to  purchase  firearms  by  reason 
of  section  922(g)(1)  of  title  18,  United 
States  Code.  The  Attorney  General  was 
further  required  to  make  a  report  to 
Congress  describing  such  a  system  no 
later  than  one  year  after  passage  of  the 
Act  and  to  begin  implementation  of  the 
system  30  days  later. 

A  Task  Force  on  Felon  Identification 
in  Firearm  Sales  was  established  by  the 
Attorney  General  to  study  and  develop 
a  range  of  options  that  would  comply 
with  this  statute.  In  October  1989,  the 
Task  Force  completed  its  final  report 
and  submitted  it  to  the  Attorney  General 
for  consideration.  The  report  set  forth  a 
variety  of  possible  options  for  a  system 
of  Identifying  felons  who  attempt  to 
purchase  firearms;  however,  the  Task 
Force  did  not  recommend  any  specific 
option. 

By  letter  dated  November  20, 1969.  the 
Attorney  General  advised  the  Congress 
of  his  recommendations  based  upon  the 


report  by  the  Task  Force.  In  his  letter, 
the  Attorney  General  noted  that  several 
major  obstacles  had  to  be  overcome  in 
order  to  achieve  the  goal  of  immediate 
and  accurate  identification  of  felons. 
One  of  the  obstacles  cited  by  the 
Attorney  General  was  the  ciurent  state 
of  record-keeping  by  local  law 
enforcement  agencies.  The  Attorney 
General  concluded  as  follows: 

No  one  list  of  felons  exists.  In  addition, 
many  of  the  criminal  history  records 
maintained  by  law  enforcement  are  either  out 
of  date  or  incomplete,  or  both.  Finally, 
current  records  often  contain  arrest 
information  without  notiHcation  of  final 
disposition. 

To  address  the  problems  of 
inaccurate,  incomplete,  and  inaccessible 
criminal  history  records,  the  Attorney 
General  directed  the  Federal  Bureau  of 
Investigation  (FBI)  in  conjunction  with 
the  Bureau  of  Justice  Statistics  (BJS)  to 
develop  voluntary  reporting  standards 
for  State  and  local  law  enforcement.  The 
Attorney  General  further  directed  that 
since  the  most  urgent  need  is  to  identify 
criminals,  these  standards  should 
emphasize  enhanced  record-keeping  for 
all  arrests  and  convictions  made  within 
the  last  five  years  and  in  the  future. 

During  February  1990,  the  National 
Crime  Information  Center  (NCIC) 
Advisory  Policy  Board  (APB) 
Identification  Services  Subcommittee 
'  (ISS)  met  with  representatives  of  the 
FBI,  BJS,  and  SEARCH  Group,  Inc.  (SGI) 
to  discuss  the  Attorney  General's 
proposal  and  his  directive  to  the  FBL 
The  subcommittee  recommended  that 
the  voltmtary  reporting  standards 
include  the  following  topics:  arrests, 
dispositions,  timeliness,  audits, 
maintenance  and  securify.  It  was  also 
agreed  that  the  first  draft  of  the 
standards  be  forwarded  to  the  NCIC 
APB  Regional  Working  Groups  (RWG). 

An  initial  draft  of  the  standards  and 
guidelines  was  issued  on  March  12, 1990, 
for  review  by  the  ISS,  the  four  RWGs 
and  by  the  Ad  Hoc  Identification 
Division  Issues  Committee  of  SGI. 
Comments  and  concerns  received  in 
response  to  the  initial  draft  were 
carefully  considered  in  preparing  a 
revised  draft  of  the  standards  for  further 
review. 

As  directed  by  the  Attorney  General, 
to  ensure  that  the  standards  take  into 
account  the  burden  placed  on  states,  the 
revised  draft  standards  were  issued 
May  18, 1990,  for  pubUc  comment  for  a 
period  of  120  days.  The  draft  was 
forwarded  to  the  NCIC  APB,  SGI  which 
has  representation  in  all  50  states  and 
the  District  of  Columbia,  all  state 
identification  bureaus  and  selected 
public  interest  groups  devoted  to 
criminal  justice  issues. 


During  June  1990,  the  ISS  redrafted  the 
standards  and  recommended  the  ISS 
draft  to  the  NCIC  ABP.  The  APB 
adopted  the  revised  draft  standards  and 
forwarded  a  copy  to  the  FBI  on  June  6, 
1990.  Additional  comments  were 
received  from  SGI  and  several  states 
and  public  interest  groups. 

FBI  and  BJS  representatives 
subsequently  met  to  consider  comments 
arid  to  finalize  the  draft  standards.  The 
standards  being  promulgated  are  those 
proposed  by  the  NCIC  APB.  The 
standards  were  approved  by  the 
Attorney  General  on  December  28, 1990. 

The  purpose  of  these  standards  is  not 
to  supersede  current  regulations  or  to 
diminish  the  impact  of  existing 
standards  and  guidelines.  The  standards 
are  voluntary.  Their  adoption  by 
criminal  history  records  systems 
nationwide  should  be  viewed  as  a  goal 
and  not  as  a  requirement. 

PART  n.  Recommended  Voluntary 
Standards  for  Improving  the  Qualify  of 
Criminal  History  Record  Informatioo 

1.  Every  State  shall  maintain 
fingerprint  impressions  or  copies  thereof 
as  the  basic  soiut:e  document  for  each 
arrest  (including  incidents  based  upon  a 
summons  issued  in  lieu  of  an  arrest 
warrant)  recorded  in  the  criminal 
history  record  system. 

2.  Arrest  fingerprint  impressions 
submitted  to  the  State  repository  and 
the  FBI  Identification  Division  (ID) 
should  be  complete,  but  shall  at  least 
contain  the  following  data  elements: 
date  of  arrest,  originating  agency 
identification  number,  arrest  charges,  a 
unique  tracking  number  (if  available) 
and  the  subject's  full  name,  date  of 
birth,  sex,  race  and  social  securify 
number  (if  available). 

3.  Every  State  shall  ensure  that 
fingerprint  impressions  of  persons 
arrested  for  serious  and/or  significant 
o^enses  are  included  in  the  national 
criminal  history  records  systenL 

4.  All  disposition  reports  submitted  to 
the  State  repository  and  the  FBI  ED  shall 
contain  the  following:  FBI  munber  (if 
available),  name  of  subject  date  of 
birth,  sex,  state  identifier  number,  social 
security  number  (if  available),  date  of 
arrest,  tracking  number  (if  available), 
arrest  offense  literal,  court  offense 
literal  and  agency  identifier  number  of 
agency  reporting  arrest 

5.  All  final  disposition  reports 
submitted  to  the  State  repository  and 
the  FBI  ID  that  report  a  conviction  for  an 
offense  classified  as  a  felony  (or 
equivalent)  within  the  State  shall 
include  a  flag  identifying  the  conviction 
as  a  felony. 


Raghter  /  Vol  B6>  Na  30  /  Wednetday.  February  13.  1991  /  Notlcet 


•.  States  ahall  Baton  to  the  ma'rtmmn 

extent  poeeible  that  arrwt  and/or 
confinement  fingerprints  are  submitted 
to  the  State  repocitory  and,  when 
appropriate,  to  the  FBI  ID  within  24 
hours;  however,  in  the  case  of  single- 
source  states,  ^te  repositories  ^all 
forward  fingerprints,  when  appropriate, 
to  the  FBI  ID  within  two  weeks  of 
receipt 

7.  States  shall  ensure  to  the  mjYimnni 
extent  possible  that  final  dispositions 
are  reported  to  the  State  repository  and. 
when  approiniate,  to  the  FBI  ID  within  a 
period  not  to  exceed  90  days  after  the 
disposition  is  known. 

8.  Every  State  shall  ensure  that  annual 
audits  of  a  representative  sample  of 
State  and  local  criminal  Jiutice  agencies 
shall  be  conducted  by  the  State  to  verify 
adherence  to  State  and  Federal 
standards  and  regulati<His. 

9.  Wherever  criminal  history  record 
information  is  collected,  stored,  or 
disseminated,  each  State  shall  institute 
procedures  to  assure  the  physical 
security  of  such  information,  to  prevent 
unauthorized  access,  disclosure  or 
dissemination,  and  to  ensive  that  such 
information  cannot  be  improperly 
modified,  destroyed,  acceiued.  changed, 
purged,  or  overlaid. 

la  Every  State  shall  accurately 
identify  to  the  maximum  extent  feasible 
all  State  criminal  history  records 
maintained  or  received  in  the  future  that 
contain  a  conviction  for  an  offense 
classified  as  a  felony  (or  equivalent) 
within  the  State. 

Dated  lanoary  31, 1881. 

La«nnoeK.Yack. 

AMtiBtant  Director,  FBI  Identificatioa 
Division. 

Dated:  January  31, 1991. 

Stevm  D.  DUUngham, 

Director,  Bureau  ofjuatice  Statistics, 

[FR  Doc  »1-M22  Filed  2-12-01;  8:45  am] 


DEPAimiENT  OF  LABOR 

Offle*  of  ttM  S«cr*tary 

Agwwy  RMordkMplng/ftaporting 
RoquirwMnts  Undar  Ravtow  l»y  tlw 
OfflM  of  ManagwiwiTt  and  Budget 
(0M8) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  considers  comments  on  the 


reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Racofdi  aeping/ReporUng 
ReqaJiamants  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will  upon  request,  be 
able  to  advise  members  of  the  pubUc  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 
Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement 

The  title  of  the  recordkeeping/ 
reporting  requirement 

The  0MB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 


Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW^  room  N- 
1301,  Washingtoa  DC  202ia  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget  room  3206,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 


Extansiaa 

Bureau  of  Labor  Statistics 

ES-202  State  Operations  Review 
1220-0070;  BLS-3030 

Biermial 

State  or  local  governments 

S3  responses;  424  total  hours;  8  hours  per 

response;  1  form. 

The  E&-202  State  Operations  Review 
is  the  principal  source  of  management 
information  on  quality  and  State 
conformance  to  BLS  specified 
procedures  in  the  collection  and 
tabulation  of  the  Quarteriy  Report  on 
Employment  Wages  and  Contributions. 
The  form  is  used  by  BLS  regional  office 
staff  in  their  biennial  interview  with 
employment  security  officials  to  assess 
the  status  of  the  program. 

Employment  and  Training 
Administration 

Preliminary  Estimates  of  Average 

Employer  Tax  Rates 
1205-0228;  no  forms 
Annually 

State  or  local  governments 
53  respondents;  14  total  hours:  16 

minutes  per  response;  no  forms. 

The  average  rate  collected  from  States 
is  used  to  compare  average  tax  rates 
among  the  States  by  the  National  Office 
and  State  agencies  and,  along  with  the 
current  tax  rate  schedule,  are  used  to 
certify  that  a  State  is  complying  with  tlie 
law. 

Department  Management— Assistant 
Seicretary  for  Administration  and 
Management 

Audit  Resolution  and  Appeal 

Requirements 
State  or  Local  Governments;  Businesses 

or  other  for-profit  Small  Businesses  or 

Organizations 
222  respondents;  6.23  hours  per 

response:  1,383  hours. 

Audits,  audit  reports  and 
reconsiderations  as  required  by  audit 
regulations  codified  at  29  CFR  Part  96. 
The  regulations  apply  to  DOL  and  its 
affected  public  to  resolve  the  issues 
raised  in  audits  during  the  resolution 
process  by  recipients  of  Federal 
assistance. 

Signed  at  Washington.  DC  this  7th  day  ot 
February,  1991. 

Tbaceea  M.  OlMalley. 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  91-3468  Filed  2-12-91;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  91-15] 

NASA  Advisory  Coundl  (NAG).  Space 
Station  Advlaory  Committee  (SSAC); 
Meeting 

aqency:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  meeting  change. 

FEDERAL  REGISTER  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  56  FR  4302. 
Notice  Number  91-07.  February  4, 1991. 
PREVIOUSLY  ANNOUNCED  DATES  AND 

TIMES  OF  meeting:  February  13, 1991, 
8:30  a.m.  to  5  p.m.;  and  February  14. 
1991,  8:30  a.m.  to  2  p.m. 

CHANGES  IN  THE  MEETING:  Dates  and 

times  changed  to  March  7, 1991,  8:30 
a.m.  to  5  p.m.;  and  March  8, 1991, 8:30 
a.m.  to  2  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  William  P.  Raney,  Code  M-8, 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546, 
202^53-4165. 

Dated:  February  8, 1990. 

John  W.  Gaff. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc  91-3556  Filed  2r-\2-9\\  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Cooperative  Agreement  To  Assist 
With  Presidential  Design  Awards 

agency:  National  Endowment  for  the 
Arts. 

ACTION:  Notification  of  availability. 

summary:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  to  assist  its  Design  Arts 
Program  in  implementing  Round  Three 
of  the  Presidential  Design  Awards.  Tlie 
work  consists  of  administrative 
assistance  to  help  receive  and  catalog 
the  entries,  conduct  a  jury  process,  and 
organize  awards  ceremonies,  as  well  as 
help  promote  Federal  design  excellence 
and  produce  several  printed  products. 
Those  interested  in  receiving  the 
Solicitation  package  should  reference 
Program  Solicitation  PS  91-06  in  their 
written  request  and  include  two  (2)  self- 
addressed  labels.  Verbal  requests  for 
the  Solicitation  will  not  be  honored. 
dates:  Program  Solicitation  PS  91-06  is 
scheduled  for  release  approximately 


March  1, 1991  with  proposals  due  April 
1, 1991. 

addresses:  Requests  for  the 
Solicitation  should  be  addressed  to  the 
National  Endowment  for  the  Arts, 
Contracts  Division,  room  217, 1100 
Pennsylvnaia  Ave.  NW.,  Washington, 
DC  20506. 
William  LHummd. 

Director,  Contracts  and  Procurement 

Division. 

[FR  Doc  91-3352  Filed  2-12-91: 8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Dhdslon  of  Engineering  Infrastructure 
Development  Special  Emphasis  Panel; 
Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

supplementary  information:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C 
552b(c),  Govenrment  hi  the  Sunshine 
Act 

Name:  Special  Emphasis  Panel  in  the 
Division  of  Engineering  Infrastructure 
Development 

Date  and  time:  February  24, 1991 — 
6:30  p.m.-10  p.m.;  February  25-26, 1991— 
8:30  a.m.-5:30  p.m. 

Place:  HoUday  Inn  Crowne  Plaza,  300 
Army/Navy  Drive  Arlington,  Virginia 
22202. 

Type  of  meeting:  Closed. 

Agenda:  Review  and  evaluate 
Engineering  Education  Coalition 
Proposals. 

Contact:  Dr.  Win  Aung,  Senior  Staff 
Associate,  Engineering  Education, 
National  Science  Foundation.  1776-G 
DEID.  Washington.  DC  20550.  (202-786- 
9631). 

Dated:  February  7. 1991. 
M.  Retiecca  Winkler. 

Committee  Management  Office. 

[FR  Doc  91-3347  Filed  2-12-91;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Not.  50-277  AND  SO-278] 

Philadelphia  Electric  Cc  et  aU  Partial 
Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Philadelphia 
Electric  Company,  et  al.  (the  licensee) 
to  withdraw  the  audit  report  portion  of 
its  July  11, 1989  application,  as 
supplemented  on  April  20, 1990.  for 
proposed  amendments  to  Facility 
Operating  Licenses  DPR-44  and  DPR-56 
for  the  Peach  Bottom  Atomic  Power 
Station.  Units  Nos.  2  and  3,  located  in 
York  County,  Pennsylvania. 

The  proposed  amendments  involved 
the  removal  of  organization  charts  from 
the  Technical  Specifications  (TS)  in 
accordance  with  the  guidance  provided 
in  NRC  Generic  Letier  88-06,  and 
miscellaneous  administrative  changes. 
On  August  20, 1990.  the  Commission 
issued  Amendment  Nos.  155  and  157  to 
Facility  Operating  License  Nos.  DPR-44 
and  DPR-Se  for  the  Peach  Bottom 
Atomic  Power  Station.  Units  Nos.  2  and 
3.  which  approved  the  licensee's 
proposed  changes  with  the  exception  of 
a  proposed  change  that  would  result  in 
audit  reports  being  forwarded  to 
responsible  corporate  officers  rather 
than  to  the  Executive  Vice  President- 
Nuclear.  In  its  August  2a  1990  letter,  the 
staff  noted  that  review  of  this  remaining 
item  would  continue  as  a  separate 
Ucensing  action. 

On  September  11, 199a  the  NRC  staff 
transmitted  a  request  for  additional 
information  related  to  its  review  of  the 
audit  report  distribution  item.  The  staff 
noted  that  the  currenUy  approved  TS 
allow  for  the  forwarding  of  audit  reports 
to  the  corporate  officers  responsible  for 
the  audited  areas,  while  ensuring  that 
the  Executive  Vice  President-Nuclear 
remains  informed  of  audit  findings.  The 
staff  also  noted  that  the  proposed 
change  was  not  consistent  with 
standard  TS.  The  currently  approved 
Peach  Bottom  TS  for  this  section  of  the 
Technical  Specifications  closely  follow 
that  of  the  Standard  TS. 

On  November  16, 1990,  the  Ucensee 
submitted  additional  information  in 
support  of  the  proposed  change. 
Subsequent  to  additional  staff  review 
and  telephone  conversations  between 
the  staff  and  licensee  representatives, 
the  licensee  reconsidered  the  need  for 
the  proposed  change  and  submitted  a 
January  18, 1991  letter  which  withdrew 
the  proposed  change  that  would  result  in 
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audit  reports  being  forwarded  to 
responsible  corporate  officers  rather 
than  to  the  Executive  Vice  President- 
Nuclear. 

The  Commission  has  previously 
issued  a  notice  of  consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  which  was  published  in  the 
Federal  Ragistar  on  August  23. 1969  (54 
FR  35107). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  11, 1989  as 
supplemented  on  April  20. 1990,  and  the 
licensee's  letter  dated  January  IB,  1991. 
which  withdrew  the  audit  report  portion 
of  the  application  for  license 
amendment  The  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street.  NW.,  Washington.  DC 
and  the  State  Library  of  Pennsylvania. 
(Regional  Depository),  Government 
Publications  Section,  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Dated  at  Rockville,  Maryland,  this  Sth  day 
of  February  1991. 

For  the  Nuclear  Regulatory  Commissloa 
GflMY.Suh. 

Project  Manager,  Project  Directorate  1-2, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  91-34S5  Filed  2-12-«l;  8:45  am) 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

MaaUfiQ 

Pursuant  to  the  Nuclear  Waste 
Technical  Review  Board's  (NWTRB) 
authority  under  section  5051  of  Public 
Law  100-203  of  the  Nuclear  Waste 
Policy  Amendments  Act  of  1987.  the 
NWTRB  panels  on  Structural  Geology  ft 
Geoengineering  and  Hydrogeology  & 
Geochemistry  will  hold  a  joint  meeting 
on  March  6-7, 1991,  with  Department  of 
Energy  (DOE)  representatives  on  site- 
suitability  issues.  The  meeting,  which  is 
open  to  the  public,  will  be  held  at  the 
Stouffer  Concourse  Hotel,  3601  Quebec 
Street  Denver,  Colorado  80207;  (303) 
399-7500.  Sessions  will  begin  at  8:30  ajn. 
and  adjourn  at  S  p.m..  on  Wednesday. 
March  6v  and  in  the  early  afternoon  on 
Thursday,  March  7. 

The  panel  meeting  will  focus  on 
studies  undertaken  by  the  DOB  to  help 
determine  as  soon  as  possible  whether 
the  proposed  site  at  Yucca  Mountain, 
Nevada,  is  suitable  for  locating  a 


permanent  repository  for  high-level 
radioactive  waste.  Representatives  of 
the  DOE  and  its  contractors  will  present 
a  final  report  on  the  study  of 
alternatives  for  the  exploratory  shaft 
facility  (ESF  alternatives  study).  They 
also  v^  brief  panel  members  on  the 
Calico  Hills  risk  benefit  analysis 
(CHRBA).  Additional  topics  of 
discussion  will  include  interim  reviews 
of  the  test-prioritization  and  the  site- 
suitability  tasks,  both  critical  to 
determining  early  site  suitability. 

Transcripts  of  the  meeting  wul  be 
available  on  a  library-loan  basis  firom 
Victoria  Reich.  NWTRB  Ubrarian  (703- 
235-4473)  beginning  March  21. 1991. 

The  NWTRB  was  established  in  1987 
to  evaluate  the  scientific  and  technical 
validity  of  the  activities  undertaken  by 
the  DOE'S  civilian  radioactive  waste 
management  program,  in  particular,  site- 
characterization  activities  and  those 
relating  to  the  packaging  and  transport 
of  high-level  waste. 

For  further  information  contact  Karyn 
Severson,  External  Affairs,  1100  Wilson 
Boulevard,  suite  910.  Arlington.  Virginia 
22209:  (703)  235-4473. 

Dated:  February  7, 1991. 
William  D.  Bamaid, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

[FR  Doc.  91-3405  Filed  2-12-«l:  8:45  am) 
MLUNa  COOK  ( 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

MMUng 

AOINCY:  Physician  Payment  Review 

Commission. 

action:  Notice  of  meeting. 

•ummary:  The  Commission  will  hold  its 
next  meeting  on  Thursday,  February  21, 
1991,  and  Friday,  February  22, 1991.  in 
the  DuPont  Ballroom,  Washington 
Marriott  1221  22nd  Street  NW.  The 
meeting  on  Thursday  will  begin  at  9:30 
a.m.  and  on  Friday,  the  session  will 
begin  at  8:30  a.m. 

AOomSMS:  The  Commission  is  located 
at  2120  L  Street  NW..  in  suite  510, 
Washington.  DC.  The  telephone  number 
is  202/652-7220. 

POM  PURTHm  mromiATKM  contact: 

Lauren  LeRoy.  Deputy  Director.  202/ 

653/7220. 

swirLBMnrrANY  mromiATKMi:  The 

meetings  will  cover  issues  to  be 
included  in  the  Commission's  annual 
report  to  Congress.  The  public  meeting 
on  Thursday  will  be  devoted  to 
reviewing  the  Executive  Summary  of  the 
annual  report  which  contains  all 


Commission  recommendations  to  be 
forwarded  to  Congress  next  month.  If 
the  review  is  not  completed  on 
lliursday,  it  will  continue  in  public 
session  on  Friday  morning.  "The 
Commission  will  then  go  into  executive 
session  to  do  final  editing  of  individual 
report  chapters. 

Information  about  the  exact  agenda 
can  be  obtained  on  Friday,  February  15. 
1991.  Copies  of  the  agenda  can  be 
mailed  at  that  time.  Please  direct  all 
requests  for  the  agenda  to  the 
Commission's  receptionist 
Paul  B.  Ginabuig. 
Executive  Director. 
(FR  Doc.  91-339S  Filed  2-12-91;  8:45  am) 

MUJNQC00t( 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(RaL  Na  S4-28867;  Intamatlotial  Sarfaa  RaL 
Na  229;  Fla  Na  8R-P8E-91-4] 

Salf-Ragulatory  Organizations;  Pacific 
Stock  Exchang*,  Inc.;  Fmng  and  Ordar 
Qrantino  Accalaratad  Approval  off 
Propoaod  Rulo  Chang*  Relating  to 
Cooparatlva  Agrawnants  with 
Domaatle  and  Foraign  SaH-Ragulatory 
OrganbatiofM 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C  78s(b)(l),  notice  is  hereby 
given  that  on  January  28, 1991,  the 
Pacific  Stock  Exchange.  Ina  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
PSE  has  requested  accelerated  approval 
of  the  proposal*  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  parties. 

L  Salf-Regulatory  Organization's 
Statamant  of  tba  Terms  of  Subatanca  of 
tha  Proposad  Rula  Changa 

The  PSE  proposes  to  adopt  new  rule 
14  of  the  Exchange's  Rules  of  the  Board 
of  Governors  to  permit  the  Exchange  to 


I  In  ita  origliwl  nbalMion  ofFUe  Na  8R-PSB- 
n-4,  the  PSE  r«<]«iMt*d  Ifaat  the  fllint  beoama  ° 
•ffectlva  upon  flUng  with  tha  CommlMion  pimuanl 
to  MctioB  18(bM3)(B)  of  the  Act  (IS  VAC 
TS^bKSKB)  (ISSS)).  In  •  •ubMquent  letter,  the  PSB 
withdrew  ita  raquaat  for  nimmaiy  effectlvanoei  and 
raqueated  liiat  ttte  propoaed  rale  change  be  granted 
acoeleratad  approval  Sea  letter  from  Kenneth ). 
Marcna,  Senior  Staff  Attorney.  Equity  CoaqtUanoe. 
to  EUaabatb  Pecdarelll,  Attorney,  Bnaoh  ol 
Exchange  Regulation.  Dlvialan  of  Market 
Ragulatioa  SBC  dated  (anuaiy  SI.  1801. 
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enter  into  surveillance-sharing 
agreements  with  domestic  and  foreign 
self-reguiatory  organizations  ("SROs").' 
The  exact  text  of  the  proposed  rule 
change  was  attached  to  the  rule  filing  as 
Exhibit  2  iind  is  available  at  the  PSE  and 
the  Commission  at  the  address  noted  in 
Item  III  below. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basb  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  simimaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Since  1989,  the  Commission  has 
approved  rule  filings  submitted  from 
several  SROs  proposing  the  adoption  of 
rules  allowing  the  SRO  to  enter  into 
surveillance-sharing  agreements  with 
domestic  and  foreign  SROs.  These 
proposals  from  the  CBOE,  the  NYSE, 
and  the  Amex  '  codified  the  ability  of 
an  exchange  to  enter  into  such 
agreements  for  the  purpose  of  satisfying 
the  various  surveillance  functions  that 
can  arise  in  today's  increasingly  linked 
and  globalized  markets.  In  approving 
these  rules,  the  SEC  has  recognized  that 
such  agreements  will  further  the 
obligation  of  the  SRO  to  protect 
investors  and  the  public  interest  by 
"ensuring  that  the  Exchange  is  able  to 
conduct  prompt  investigations  into 
possible  trading  violations."  * 

While  the  SEC  has  stated  that  it 
believes  that  the  SROs  have  the  ability 
to  enter  into  such  agreements  without 
the  need  for  a  specific  rule,  the 
Commission  also  has  stated  its  belief 


*  The  Conuniasion  recently  hai  approved  similar 
propoaals  by  the  Chicago  Board  Optiont  Exchange 
(■  CBOE"),  the  New  Yoii  Stock  Exchange  ("NYSE") 
and  the  American  Stock  Exchange  ("Amex").  See 
Securitiea  Exchange  Act  ReL  No.  2Mae  (October  t 
1990).  SS  FR  4128S  (October  la  1990)  (order 
approving  File  No.  SR-CBOB-80-23):  Securitiea 
Exchange  Ad  ReL  No.  27877  (April  1 1990).  55  FR 
13344  (April  la  18S0)  (order  approving  FUe  No.  SR- 
NYSE-40-14):  and  Securitiea  Exchange  Act  Rel.  Na 
2M3e  Qanuaiy  ia  ISSS).  S4  FR  1829  (lanuaty  17. 
19Se)  (ordar  approving  Pile  Na  8R-Afliex-8S-27). 

*  Securitiea  Rxchange  Act  Rel.  No.  28496.  tupm, 
note  2. 


that  an  exchange  rule  clarifies  the 
authority  of  an  exchange  to  coordinate 
with  domestic  and  foreign  SROs  in 
developing  a  surveillance  system 
appropriate  to  today's  increasingly 
linked  markets.* 

It  is  upon  this  basis  that  the  PSE 
wishes  to  amend  the  PSE  Rules  to 
include  the  same  type  of  provision  as 
that  adopted  by  these  other  exchanges. 
It  is  the  PSE's  belief  that  such  a 
provision  is  both  necessary  and 
appropriate  in  the  current  worldwide 
market 

The  proposed  rule  change  to  add  a 
new  PSE  Rule  14  is  consistent  with 
section  6(b)(5)  of  the  Act  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest 

B.  Self-Regulatoty  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fiftii  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fiftii  Sti«et  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofiica  of  the  PSE.  Ail 
submissions  should  refer  to  File  No.  SR- 
PSE-01-4  and  should  be  submitted  by 
March  6, 1991. 


IV.  Couunission's  Findings  and  Order 
Granting  Aooderated  Approval  of 
Propoead  Rula  Chaoga 

The  Commission  finds  that  the  PSE's 
proposal  to  enter  into  stirveillance- 
sharing  agreements  with  other  domestic 
and  foreign  SROs  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  requirements  thereunder  applicable 
to  a  national  securities  exchange,  and. 
in  particular,  the  requirements  of  section 
6(b)(5)  of  the  Act*  In  particular,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and  to  protect 
investors  and  the  public  interest  Tha 
Commission  reiterates  its  prior 
statements  that  it  believes  U.S.  national 
securities  exchanges  already  have  the 
authority  to  enter  into  surveillance- 
sharing  agreements  with  foreign  SROs 
(as  well  as  domestic  SROs),  and  the 
Commission  encourages  the 
development  of  such  agreements.''  Thus, 
while  die  Commission  believes  the  PSE 
already  has  the  authority  to  enter  into 
such  agreements,  the  proposed  rule 
change  will  clarify  the  Exchange's 
authority  to  coordinate  with  domestic 
and  foreign  SROs  in  developing  a 
surveillance  system  appropriate  to 
today's  increasingly  linked  and 
globalized  maricets.  In  this  regard,  the 
Commission  notes  that  codification  of 
the  Exchange's  authority  to  enter  into 
bilateral  surveillance  agreements 
furthers  the  protection  of  investors  and 
the  pubUc  interest  because  it  ensures 
that  the  Exchange  has  whatever 
authority  it  believes  is  necessary  to  be 
able  to  conduct  prompt  investigations 
into  possible  trading  violations  and 
other  regulatory  improprieties. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtietii  day  after  the  date  of 
publication  of  notice  of  filing  thereof.  As 
discussed  supra,  the  Commission  has 
approved  proposals  by  the  CBOE, 
NYSE,  and  Amex  that  are  virtually 
identical  to  the  PSE  proposal*  The 


*  See  Securitiea  Exchange  Act  Rel.  No.  2&438. 
st^mt.  note  2. 


•lSU.S.C78f(1988). 

'  See  Sacoritiaa  Exchange  Act  ReL  Noa.  28488, 
27S77,  and  28438,  mpra.  note  Z. 

•  See  Securitiea  Exchange  Act  ReL  No.  28498 
(October  1. 1980).  SS  FR  41288  (October  la  1990) 
(order  approvins  Fde  Na  SR-CBOE-eo-23): 
Securitiea  Exchange  Act  ReL  Na  27S77  (April  4. 
1980).  65  PR  13344  (April  Uk  1090)  (order  approving 
File  Na  SR-NYSB-eO-14):  and  SecuriUea  Exchange 
Act  ReL  Na  25438  Qanuaiy  la  1988).  54  FR  \«S» 
Qanuaiy  17, 1988)  (ordar  approving  FUe  Na  SR- 
AiBe>-S8-27).  The  Comffllaaion  did  not  receive  any 
ooauneats  in  oonnactioa  with  Iheae  Alinga. 
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CommiMion  txlievea  it  is  appropriate  to 
approve  the  proposed  rule  change  on  an 
accelerated  basis  so  that  the  Exchange 
can  enter  into  additional  bilateral 
information-sharing  agreements  with 
foreign  SROs  without  delay.  The 
Commission  believes,  therefore,  that 
granting  accelerated  approval  to  the 
proposed  rule  change  is  appropriate  and 
consistent  with  the  Act 

It  is  therefore  ordered,  pursuant  to 
section  19(bK2)  of  the  Act  •  that  the 
proposed  rule  change  is  hereby 
approved. 

For  the  Commission,  by  th«  Division  of 
Mariut  Raguiation.  pursuant  to  dslegated 
authority.** 

Dated  February  7. 1901. 
Maryvst  a  McFariaod, 
Deputy  Secretary. 
(FR  Doc  n-3360  FUad  2-U-91:  BM  am] 


(RaL  Na  S4-2tMe;  FIc  Na  8R-CSE-M-«1 

fMH  rwgulrtofy  Organtortloiw;  Ordf 
Approving  PropoMd  Ruto  Ctwng*  and 
Motto  of  FMng  MKl  Ordor  Qranttng 

ACOMMIMI  AppraVM  Of  MIMIIWIWIII 

to  Propo— d  Rulo  Ctwngo  of  tho 
Ondnnotf  Stocfc  CxchonjOi  Inc^ 
Rotattng  to  ttw  Profofondng  of  Piit>llc 
Anwiev  Itelial  Hid  Hartotabla  Limit 
uroors  oy  Approwa  wOMsra  ana 
ODMr  rropnviwy  NMiniMr* 

L  Introduction 

On  March  23.  IQOa  the  Cincinnati 
Stock  Exchange,  Inc.  ("CSE")  submitted 
a  proposed  rule  change  to  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),  15  U.S.C  78s(b)(l),  and 
rule  19bH<  thereunder,  and  Amendment 
No.  1  thereto  on  November  14, 1990.* 
The  proposed  rule  change  modifies  the 
CSE's  time  priority  rules  to  permit  a 
market  maker  to  act  as  Dealer  of  the 
Day  and  thus  have  priority  over  same- 
priced  market  maker  or  professional 
agency  interest  entered  prior  in  time  to 
his  or  her  bid  or  offer  when  the  market 
maker  is  interacting  with  the  public 
agency  market  and  marketable  limit 
orders  that  he  or  she  represents  as 
agent.  The  CSE  intended  the  proposal  to 
provide  market  makers  with  the  ability 
to  retain  and  execute  their  internal  order 
flow  at  the  best  bid  or  offer,  provided 


•  18  U.S.C  78a(b)(2)  (IflSS). 

»•  17  U.S.C.  30-3(a)(12)  (1980). 

I  8m  Icttar  Pndehck  Mom,  Chainnan  of  the 
Board  of  Tnutaea,  CSE,  to  Ridiard  G.  Katchunt. 
Diractor.  Diviaion  of  Maikat  Ragulatioo.  SacuritiM 
and  Exchanga  CommlMioa,  dalad  Novambar  14, 
1800  ("NovamtMr  Lettar"). 


the  public  limit  orders  on  the  book  have 
been  executed  at  that  price. 

In  the  November  Letter,  the  CSE 
requested  that  8R-CSE-eo-6  be 
approved  for  a  six-month  pilot  period  to 
provide  the  CSE  and  the  Commission  an 
opportunity  to  determine  the  impact 
dealer  preferencing  will  have  on  the 
market.  In  addition  the  CSE  proposed 
that  amendments  be  made  to  the  rule 
filing  regai'ding: 

(1)  Short-sale  arbitrage  programs;  (2) 
payment  for  order  flow,  (3)  limitation  on 
number  of  issues  in  which  a  Designated 
Dealer  can  preference  during  the  period 
of  the  pilot;  and  (4)  length  of  service  as 
dealer.' 

Notice  of  the  original  proposed  rule 
change  was  given  in  Securities 
Exchange  Act  Release  No.  27910  (April 
17, 1990),  55  FR  15311.  On  May  21, 199a 
the  Commission  received  one  comment 
on  the  proposal  from  the  National 
Association  of  Securities  Dealers 
("NASD"),  which  is  discussed  below. 
This  order  approves  the  rule  change  and 
grants  accelerated  approval  of  the 
amendment. 

n.  Description  of  Proposal  and  Exchange 
Rationale 

The  proposed  rule  change  adds  rule 
11.9(u)  and  amends  rule  11.9  (1)  and  (m) 
to  modify  the  Exchange's  time  priority 
rules.  The  new  time  priority  rule  is 
designed  to  create  incentives  for  a 
market  maker/dealer  to  direct  his  or  her 
own  retail  order  flow  to  the  Exchange, 
permitting  the  market  maker/dealer  to 
preference  itself  over  other 
professionals  with  respect  to  order  flow 
that  the  market  maker/dealer  is 
directing  to  the  Exchange. 

The  C^E  drafted  the  proposal  so  that 
as  a  condition  of  permitting 
preferencing,  the  Dealer  of  the  Day  is 
required  to  satisfy  public  agency  interest 
in  the  CSE's  central  limit  book  up  to  the 
size  of  the  market  maker's  preferenced 
order  before  the  dealer  may  execute  the 
preferenced  order  and,  to  the  extent  that 
the  preferenced  market  maker's  public 
order  matches  contra  public  orders  in 
the  book,  the  trade  will  occur  without 
the  intervention  of  the  market  marker  as 
principal.  CSE's  National  Securities 
Trading  System  ("NSTS")  will  continue 
to  excecute  all  public  market  orders  at 
the  national  best  bid  or  offer. 

In  the  November  Letter  the  CSE 
proposed  to  amend  the  filing  in  the 
following  ways  to  respond  to  questions 
raised  by  the  Commission  staff: 

(1)  Short-Sale  Arbitrage  Programs — 
Designated  Dealers  shall  be  allowed  to 
preference  their  customer  order  flow 


that  is  related  to  index  arbitrage  only  on 
plus  or  zero  plus  ticks  when  the  Dow 
Jones  Industrial  Average  ("DJIA") 
declines  by  fifty  points  or  more  from  the 
previous  day's  closing  value. 

(2)  Payment  for  Order  Flow— To 
separate  the  issue  of  payment  for  order 
flow  from  its  proposed  rule  change,  the 
amended  rule  bans  direct  cash 
payments  for  orders  executed  on  the 
CSE  by  preferencing  market  makers  On 
preferenced  trades  for  the  duration  of 
the  pilot  period.  Before  engaging  in 
preferencing.  each  dealer  eligible  for 
preferencing  under  the  proposed  rule . 
will  be  required  to  submit  a  written 
representation  that  any  order  to  be 
preferenced  will  not  have  been 
purchased  from  his  customer  for  a  direct 
cash  payment. 

(3)  Limitation  on  Number  of  Issues — 
CSE  will  limit  to  sixty  the  number  of 
issues  that  a  Designated  Dealer  can 
preference  during  the  pilot  period. 

In  addition,  the  CSE  clarified  in  the 
November  Letter  that  the  CSE  Securities 
Committees  current  policy  on  voluntary 
withdrawal  of  Designated  Dealer  status 
will  apply  to  preferencing  dealers.  That 
policy  currently  provides  that:  (i)  A 
request  for  withdrawal  of  Designated 
Dealer  status  can  be  accepted  only  if  the 
dealer  has  been  active  in  an  issue  for  at 
least  sixty  days,  and  (ii)  after 
withdrawal,  the  member  cannot  be 
registerd  in  that  particular  issue  again 
for  another  sixty  days.  The  purpose  of 
this  provision  is  to  prohibit  a 
preferencing  dealer  from  stepping  away 
from  his  or  her  guarantee  obligation  and 
forcing  another  dealer  to  guarantee  the 
preferencing  dealer's  customer  order 
flow  diuing  unfavorable  market 
conditions  or  at  any  other  time. 

The  CSE  is  attempting  to  increase  the 
amount  of  retail  business  transacted  on 
the  Exchange.  The  CSE  has  attempted  to 
increase  business  and  liquidity  by 
developing  electronic  interfaces  with 
retail  order-delivery  systems,  and 
increasing  the  number  of  issues  traded 
in  NSTS  through  the  creation  of  a 
primary  Designated  Dealer  category  of 
market  maker  by  establishing  them  as 
Dealer  of  the  Day  in  such  issues. 
Designated  Dealer  status  obligates  the 
dealer  to  guarantee  execution  of  all 
public  agency  orders  up  to  2,099  shares. 
The  CSE  believes,  however,  that  the 
Designated  Dealer  categor}'  has  not 
overcome  the  lack  of  hicentive  in  CSE's 
multiple  market  maker  environment  for 
a  market  maker/ dealer  to  direct  his  own 
retail  order  flow  to  the  Exchange.*  The 


'  Sm  tha  NovamlMr  Lattar. 


*  In  tha  NovamlMr  Lattar.  tha  CSE  tUlM  that: 

Continued 
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Designated  Dealer  can  lose  all  or  a 
portion  of  his  public  orders  to  other 
maket  makers  who  are  quoting  at  the 
national  best  bid  or  offer.  Therefore,  the 
proposed  rule  change  was  tlie  next  step 
in  the  CSE's  effort  to  attract  retail  order 
flow,  enhancing  liquidity  and  efficiency, 
while  protecting  customer  orders  by 
requiring  that  limit  orders  be  satisfied 
before  a  market  maker/dealer  can 
execute  same-priced  customer  orders 
and  by  ensuring  that  these  orders 
continue  to  be  executed  at  the  national 
best  bid  or  offer  ("NBBO"). 

in.  NASD  Comment 

As  noted  above,  the  Commission 
received  one  comment  letter  on  the 
original  proposed  rule  change  from  the 
NASD.  The  NASD  expressed  concern 
over  Listed  seciuities  subject  to  off- 
board  trading  restrictions  being 
excluded  from  the  Intennarket  Trading 
System  ("n'S")/CAES  link,  and  its  belief 
that  this  rule  filing  should  be 
accompanied  by  the  initiation  of  a  re- 
evaluation  of  the  justification  for 
continued  exclusion  of  non-19c-3 
securities  from  the  ITS/CAES  link.* 
While  the  Commission  is  sensitive  to  the 
issue  of  whether  the  ITS/CAES  link 
should  be  expanded  to  include 
non-19c-3  securities,  off-board  trading 
restrictions  are  not  at  issue  in  the 
proposed  rule  change,  particularly 
because  the  CSE  does  not  impose  such 
restrictions.  Thus,  the  Commission  will 
not  address  the  issue  in  the  context  of 
this  rule  filing. 


(a]t  all  time*,  the  CSE  market  maker*  and  broken 
are  subject  to  being  "hit"  by  broken  representing 
public  orden  or  by  professionals  on  or  off  exchange 
floon.  In  addition,  public  orden  are  guaranteed 
executions  at  the  NBBO  for  up  to  2099  shares,  and 
market  maken  often  display  sizes  in  excess  of  that 
number  which  are  subject  to  be  taken  at  the  literal 
flick  of  a  swtich.  No  other  exchange  trader,  whether 
he  be  a  market  maker  or  specialist,  is  so  exposed  or 
out  on  an  electronic  limb.  We  believe  that  the 
preferencing  rule  makes  a  small  dent  in  this 
electronic  competitive  disadvantage  will  encourage 
well-capitalizad  market  makera  to  learn  the  system 
end  ultimately  to  provide  deeper  electronic  markets. 

*  Although  the  NASD  agrees  with  the  approach  of 
dealer  preferencing,  the  NASD  is  concerned  that  the 
NASDAQ  market  parallels  the  competing  dealer 
structure  of  the  CSE  in  many  respects,  bu(  NASDAQ 
market  maken  will  be  denied  the  ability  to  compete 
for  listed  order  flow  on  a  comparable  basis  as  a 
result  of  the  exclusion  of  listed  securities  subject  to 
off-board  trading  restrictions  from  the  ITS/CAES 
link.  The  NASD  contends  that  this  exclusion 
effectively  extends  the  reach  of  these  trading 
restrictions  to  market  maken  that  are  not  exchange 
members,  but  can  or  do  participate  in  the  ITS/CAES 
link.  Hence  the  NASD  contends  that  its  non- 
exchange  memben  acting  as  market  maken  in  the 
ITS/CAES  link  are  unfairly  discriminated  against  in 
term*  of  denial  of  access  to  other  exchange  markets 
through  ITS,  it*  consequent  impact  on  intermarket 
competition  and  the  ability  of  tho*e  market  maker* 
to  obtain  the  be*t  available  price  in  the  ■>-stein  for 
any  sacuflty. 


IV.  Discussion. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  Exchange. 
Specifically,  the  proposal  is  consistent 
with  section  6(b)(5)  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.  The  Conunission  believes  that 
the  proposal  addresses  the  CSE's 
legitimate  desire  to  attract  additional 
business  to  the  exchange,  while  at  the 
same  time  providing  adequate 
protection  for  public  agency  orders  sent 
to  the  exchange. 

While  clearly  the  notion  of 
preferencing  order  flow  takes  the  CSE 
one  more  step  away  from  a  true  auction 
market  the  CSE  is  a  hybrid  of  both 
exchange  and  over-the-coimter 
markets."  Furthermore,  although  the 
notion  of  preferencing  is  not  an  accepted 
feature  in  auction  markets,  it  has  been 
adopted  in  the  OTC  market  The 
NASD's  Small  Order  Execution  System 
("SOES")  allows  firms  to  preference 
orders  to  particular  mari(et  makers.* 

The  Commission  finds  good  cause  for 
approving  those  portions  of  the  proposal 
that  were  amended  by  Amendment  No. 
1  upon  release  to  the  Federal  Register. 
As  stated  above,  the  original  proposed 
rule  change  establishing  dealer 
preferencing  has  been  published  for 
comment  in  the  Federal  Register,^  and 
there  was  only  one  comment  received 
relating  to  an  issue  that  is  not  included 
in  the  persent  rule  filing.  The 
Commission  believes  it  is  appropriate  to 
approve  the  original  proposed  rule 
change  and  the  amendments  thereto  on 
a  pilot  basis  so  that  the  Exchange  and 
the  Commission  can  better  analyze  the 
effect  that  dealer  preferencing  will  have 
on  the  market. 


*  CSE  is  unique  amoung  U.S.  stock  exchanges  in 
that  it  Is  totally  automated  and  utilizes  a  competing 
market  maker  system.  Its  memben  transmit  orden. 
make  markets,  receive  instant  executions  snd 
reports  through  remote  terminals  or  computer 
interfaces  &om  around  the  country.  There  is  no 
physical  exchange  floor,  no  crowd,  no  specialist 
system,  and  there  are  no  floor  broken,  clerks,  or 
other  personnel  associated  with  exchange  floor 
operations.  The  book  is  open  on  the  CSE  and  a 
market  maker  or  broker  must  display  bis  best 
interest  if  he  or  she  wants  to  trade. 

*  "NASD  Securities  Dealers  Manual"  CCH 

I24aa 

*  Sm  Securities  Exchange  Act  RelaaM  27910 
(April  17. 1S90).  55  FR  1S311. 


V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  amendments 
to  the  rule  change.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  original 
and  amended  proposed  rule  change  that 
are  filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
.  those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  March  6, 1991. 

VL  Conclusion 

Based  on  the  foregoing,  the 
Commission  has  concluded  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  that  it  is 
appropriate  to  approve  the  proposal. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act  that  File  No. 
SR-CSE-90-6  and  Amendment  1  thereto 
be,  and  hereby  is.  approved  for  a  six- 
month  pilot  period,  commencing  on  the 
date  of  this  order. 

For  the  Commission,  by  the  Division 
of  Market  Regualtion.  pursuant  to 
delegated  authority.  17  CFR  200.30- 
3(a)(12). 

Dated:  February  7, 19ffl. 
Margaret  H.  McFailand, 
Deputy  Secretary. 

[FR  Doc  91-3439  Filed  2-12-(n;  &45  am] 
BtLUNQ  CODE  Mlfr^l-M 


[RaL  Na  34-28868;  File  No.  SR-MSE-91-04] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Midwest 
Stock  Exchanga,  Inc.  Relating  to  Odd- 
Lot  Pricifig  Procedures 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  January  10, 1991,  the 
Midwest  Stock  Exchange,  Inc.  ("MSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  L  IL  ahd  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
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Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Setf-Reguletory  OrgenlzatkNi's 
Statement  of  the  Tenns  of  Sabstance  of 
the  Proposed  Role  ChsBBge 

The  Exchange  proposes  to  change 
Article  XXXL  rule  9(c)  (iv)  and  (v) 
relating  to  the  execution  of  odd-lot 
orders,  by  allowing  "buy"  and  "sell" 
odd-lot  limit  orders  to  be  executed  at  the 
limit  price  after  there  has  been  a  full  lot 
transaction  in  the  primary  market  at  or 
below  the  limit  price  for  buy  limit  orders 
and  at  or  above  the  limit  price  for  sell 
limit  orders.*  Currently,  odd-lot  limit 
orders  are  executed  at  the  limit  price 
after  there  has  been  a  full  lot  transaction 
in  the  primary  market  below  the  limit 
price  for  buy  transactions,  and  above 
the  limit  price  for  sell  transactions.* 

n.  Self-Regulatofy  Organixation's 
Statement  of  die  Puipoae  of,  and 
Statulory  Basie  for.  tbe  Propoaad  Rule 
Change 

In  its  niing  with  the  Commi88ion.the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  role  change 
and  discussed  any  comments  it  received 
on  the  proposed  role  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specifled  in  Item  IV  below. 
The  self-regiUatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  OrganizoUon's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  MSB's  purpose  for  instituting  the 
proposed  rule  change  is  to  enhance  the 
MSB's  competitive  position  by 
improving  the  quality  of  execution  of 
odd-lot  limit  orders  and  thereby 
attracting  additional  odd-lot  limit  order 
flow. 

The  proposed  rule  change  is 
consistent  wiUi  section  e(b)(5}  of  the  Act 


>  Vm  MSB  cUlM  !&at  tht  vnpctmi  ml*  cbanft  Is 
tMMd  on  fiiiiilar  o(kt-lo<  UaiM  ontar  pridi« 
procaduiM  adoptMi  t>y  Iht  N«w  York  Stock 
Exchw^t  ("NYSE")  in  Um  NYSE"*  ockMtM  pilot 
ptaeram.  Sm  SteurltiM  Bxchanai  Act  IUImm  No*, 
ason  (May  22.  ISBO).  S5  PR  Base  (May  sa  19S0) 
(Tila  Na  SR-NYSB-60-22)  aad  0698  (Oclobar  1& 
IMO).  55  PR  42ase  (Octobar  n.  lasm  (Flto  Na  8R- 
NYSB-eiMO).  Tha  PnaiBUriw  Ncaig«iy  appravad 
tba  NYSri  odd-tot  pdol  prarwB  procadwaa  oo  a 
pamanant  baaia.  Saa  Sacuritiaa  Bxckanga  Act 
Ralaaaa  Na  28837  QuMary  »  nei)  (FBa  No.  SR- 
NYSE-ai-OS). 

■  Nb  difhraolial  ia  ckai«ad  iar  aadi  bwiooctiaa& 
Baa  ftaniriflaa  fhcriiai^  rtrt  flalaaaa  tht  iWM 
(Aofnat  1  M88).  83  PR  30382  (Augnat  U.  1SB8)  (FOa 
Na  SR-Ma»es-4). 


in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

n.  Self-Regulatory  Organizatkm's 
Statements  on  Conunents  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

IIL  Date  of  Effectiveness  of  tha 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  prt)ceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoBdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  malung  written,  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission.  450  Fifth  Street.  NW.. 
Washington.  DC  20649.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commnnications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSE  All 
submissions  should  refer  to  File  No.  SR- 
MSE-«-4  and  should  be  submitted  by 
March  6, 1991. 

For  the  Conunission,  by  the  Division  of 
Market  Regulatioo.  portuant  to  delegated 
authority. 


Dated  Febmary  7, 1991. 
Maigatet  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  91-3442  Filed  2-12-«l:  8:45  am] 
MLUNa  COOC  tOIO^I-M 


[ReL  Na  35-25253] 

Filings  Under  the  PubDc  Utntty  Holding 
Company  Act  of  1935  C'Act") 

February  7, 1991. 

Notice  is  hereby  given  that  the 
following  filing(8)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and /or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(8]  summarized  below.  The 
apphcation(s)  and/or  declaration(8]  and 
any  amendments  thereto  is /are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declarationCs] 
should  submit  their  views  in  writing  by 
February  27, 1991  to  the  Secretary, 
Securities  and  Exchange  Conunission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(8)  at  the  addressees)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(8)  and/ 
or  declaration(s).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

CNG  Transmission  Corporation,  et  aL 
(70-7641) 

CNG  Transmission  Corporation 
("Transmission"),  445  West  Main  Street, 
Claricsburg,  West  Virginia  26301,  a  gas 
pipeline  subsidiary  company  of 
Consolidated  Natural  Gas  Company 
("Consolidated"),  a  registered  holding 
company,  and  CNG  Iroquois,  Inc. 
("CNGI").  445  West  Main  Street. 
Clarksburg.  West  Virginia  26301.  a 
wholly  owned  subsidiary  of 
Transmission,  have  filed  a  post-effective 
amendment  to  their  api^ication- 
declaration  filed  under  sections  6(a),  7. 
9(a).  la  12(b)  and  lS(b)  of  die  Act  and 
rules  16, 43, 44, 45  and  87  thereunder. 
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A  notice  was  issued  on  February  1, 
1991  (WCAR  No.  25250)  with  regard  to 
CNCI's  proposal  to  acquire  an 
additional  2%  partnership  interest  in  the 
Iroquois  Gas  Transmission  System  LP. 
('Iroquois"),  a  Delaware  limited 
partnership,  from  Texas  Eastern 
Iroquois  inc.  ('Texas  Eastern"),  and 
related  transactions.  As  of  February  1, 
1991,  Texas  Eastern  sold  its  entire  6.4% 
interest  in  Iroquois  to  other  partners  in 
Iroquois,  including  a  6%  interest  to  ANR 
Iroquois,  Inc.  ("ANR"),  pursuant  to  a 
purchase  and  sale  agreement  between 
Texas  Eastern  and  the  buyers  ("TEI 
Agreement").  Transmission  and  CNGI 
have  filed  another  post-effective 
amendment  to  their  application- 
declaration  modifying  their  proposal 
and  seeking  authorization  to  acquire  the 
3%  interest  in  Iroquois  from  ANR  rather 
than  Texas  Eastern,  and  related 
transactions,  thus  requiring  a  renotice  of 
their  proposal. 

By  order  dated  January  9, 1991  (HCAR 
No.  25239),  the  Commission  authorized, 
among  other  things,  certain  transactions 
which  included:  (1)  The  acquisition  by 
Transmission  of  a  6.4%  general 
partnership  interest  in  Iroquois,  which 
was  formed  to  construct  and  own  an 
interstate  natural  gas  pipeline  extending 
from  the  Canadian  border  to  Long 
Island,  New  York;  (2)  the  organization 
by  Transmission  of  CNGI  as  a  new 
wholly  owned  subsidiary  company,  and 
CNCI's  assumption  of  Transmission's 
partiiership  interest  in  Iroquois;  (3)  the 
funding  by  Transmission  of  CNGI's 
investment  in  Iroquois  through  the  issue 
and  sale  to  Transmission  of  up  to  1,200 
shares  of  CNGI  common  stock,  $10,000 
par  value,  and/or  the  making  of  open 
account  advances  to  CNGI  through  June 
30, 1992,  in  such  amounts  that  the 
aggregate  outstanding  equity 
contributions  made  by  Transmission 
will  not  at  any  one  time  exceed  $12 
million;  and  (4)  the  providing  of 
guarantees  and  indemnities  by 
Transmission  on  CNGI's  behalf  up  to 
$12  million  at  any  one  time. 

Transmission  and  CNGI  now  propose 
that  CNGI  purchase  an  additional  3% 
partnership  interest  in  Iroquois  from 
ANR,  and  that  CNGI  make  an  additional 
equity  investment  in  Iroquois  of  up  to 
$13  million  through  June  30, 1993,  with 
the  aggregate  amount  of  authorized 
equity  investment  in  froquois  by  CNGI. 
to  be  up  to  $25  miUion.  llie  additional 
3%  interest  in  froquois  will  be  acquired 
firom  ANR  pursuant  to  a  purchase  and 
sale  agreement  ("ANR  Agreement") 
whereby,  subject  to  Commission 
authorization,  CNGI  will  pay  ANR  at 
closing:  (i)  $1,870,650,  which  equals  3% 
of  the  total  equity  contributions  in 


Iroquois  as  of  December  31, 1990;  (2)  the 
amount  of  any  contributions  to  Iroquois 
made  after  February  1, 1991,  with 
respect  to  the  3%  interest  being 
transferred,  plus  interest  at  the  prime 
rate  of  Manufacturers  Hanover  Trust 
Company  ("Prime  Rate")  for  the  period 
from  the  date  the  contribution  is  made 
until  repayment  of  the  same  to  ANR  on 
the  closing  date;  (3)  approximately 
$452,198,  which  equals  an  agreed 
amount  of  deferred  revenues 
attributable  to  (1)  above;  and  (4)  interest 
at  the  Prime  Rate  on  $2,322,848,  the  simi 
-of  (1)  and  (3)  above,  from  March  1, 1991 
to  the  closing  date  under  the  ANR 
Agreement.  If  the  closing  date  under  the 
ANR  Agreement  has  not  occurred  by 
August  1, 1991,  the  ANR  Agreement  will 
terminate.  Under  the  TEI  Agreement, 
ANR  is  permitted  to  delay  payment  to 
Texas  Eastern  for  one-half  of  the  6% 
interest  in  Iroquois  being  acquired  from 
Texas  Eastern  until  the  earlier  of  the 
closing  date  of  the  sale  of  the  3%  interest 
under  the  ANR  Agreement  or  August  1, 
1991. 

In  addition,  CNGI  proposes  to  obtain, 
from  time-to-time  through  June  30, 1993, 
the  additional  funds  from  Transmission 
through  (1)  the  issue  and  sale  to 
Transmission  of  CNGI  common  stock, 
$10,000  par  value,  which  CNGI  may 
purchase  from  Transmission,  hold  as 
treasury  shares,  and  resell  to 
Transmission,  and  (2)  open  account 
advances  in  such  amounts  that  the 
aggregate  outstanding  amount  obtained 
from  Transmission  from  the  sale  of 
CNGI  common  stock  or  through 
advfmces  will  not  at  any  one  time 
exceed  $25  million.  Transmission  further 
proposes,  through  June  30, 1993,  to 
indemnify  thfrd  parties  on  CNGI's  behalf 
and  to  guarantee  the  performance  of 
CNGI's  obligations  in  amoimts  not  to 
exceed  $25  million  at  any  one  time. 

Transmission  and  CNGI  state  that  the 
acquisition  by  CNGI  of  the  additional 
3%  partnership  interest  in  Iroquois  is  an 
acquisition  of  an  interest  in  a  company 
organized  to  participate  in  activities 
involving  the  transportation  of  natural 
gas  and  is  deemed  by  Transmission  and 
CNGI  to  be  reasonably  incidental  or 
economically  necessary  to  appropriate 
to  the  operation  of  the  gas  utility 
companies  of  the  Consolidated  system 
within  the  meaning  of  section  2(a)  of  the 
Gas  Related  Activities  Act  of  1990, 
Public  Law  No.  101-572  (1990). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mugaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  91-3441  Filed  2-12-41;  8:45  am] 
MLUNQ  COOC  •oio-ei-« 


IRsL  No.  IC-17990;  812-7667] 

Western  Ufe  Insurance  Company,  at 
aL 

February  7, 1991. 

agency:  Securities  and  Exchange 

Conunission  (the  "Commission"  or  the 

"SEC). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  Western  Life  Insurance 
Company  ("Western"),  Variable 
Account  D  of  Western  Life  Insurance 
Company  ("Variable  Account"),  and 
AMEV  Investors,  Inc. 

RELEVANT  1940  ACT  SECTIONS: 

Exemption  requested  under  section  6(c) 
fivm  sections  26(a)(2)(C)  and  27(c)(2)  of 
die  1940  Act. 

SUMMARY  OP  appucatwn:  Applicants 
seek  an  order  permitting  the  deduction 
of  mortality  and  expense  risk  charges 
from  the  assets  of  the  Variable  Account 
under  certain  flexible  premium  deferred 
variable  annuity  contracts. 

PlUNQ  DATE:  The  application  was  filed 
on  December  26, 1990. 

HEARING  OR  NOTIHCATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  March  4. 1991 
and  should  be  accompanied  by  proof  of 
service  on  Apphcant  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
die  SEC's  Secretary. 
addresses:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicants,  500  Bielenberg  Drive, 
Woodbury.  Minnesota  55125. 
FOR  FURTHER  INFORMATION  CONTACT:  L 
Bryce  Stovell.  Staff  Attorney,  at  (202) 
504-2272,  or  Nancy  M.  Rappa,  Senior 
Attorney,  at  (202)  272-2060,  Office  of 
Insurance  Products  and  Legal 
Compliance  (Division  of  Investment 
Management). 

Applicants'  Representations 

1.  Western  was  organized  under 
Minnesota  law  as  a  stock  life  insurance 
company  and  is  the  depositor,  for 
purposes  of  the  1940  Act,  of  the  Variable 
Account.  The  Variable  Account  was 
organized  under  Minnesota  law  as  an 
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iniurance  conpany  stparata  aeooaot 
and  it  registered  under  the  1940  Act  as  a 
unit  isvestflMBt  tn»t  AMBV  Seriee 
Funds,  Inc.  (the  "Fund")  is  the 
underlying  investment  medium  for  the 
Variable  Account  and  is  registered 
under  the  1940  Act  as  an  open-end 
management  Investment  company. 
AMEV  Investors,  Inc.,  s  registered 
broker-dealer,  is  the  Variable  Account's 
principal  andenwriter. 

2.  Applicants  intend  to  offer  to  the 
public  certain  flexible  premium  deferred 
variaUe  annuity  contracts  (die 
"Contracts").  Holders  of  these  Contracts 
wiU  <fiiect  Contract  payments  to  one  of 
several  sub-accounts  oif  the  Variable 
Account.  These  payments  then  will  be 
invested  by  the  sub-accounts  into 
redeemable  shares  of  one  of  the 
correaponding  portfoboa  of  the  Fund, 
thereby  making  such  redeemable  shares 
the  Variable  Account's  principal  assets. 

S.  Western  wiU  assiune  certain  risks, 
described  below,  in  connection  with  its 
sale  of  the  Contracts.  Accordingly, 
.  Western  proposes  to  compensate  Itself 
for  assuming  these  risks  by  deducting 
from  the  assets  of  the  Variable  Account 
a  daily  asset  charge  for  mortality  and 
expense  risks. 

4.  Westen  will  assume  several 
mortality  rkks  under  the  Contracts. 
First.  Western  will  assume  a  mortality 
risk  by  its  contractual  obligation  to  pay 
a  death  benefit  in  a  lump  sum  (whiui 
may  also  be  taken  in  the  fbim  of  an 
annuity  option)  upon  the  death  of  an 
annuitant  or  Contract  owner  prior  to  the 
annuity  date.  The  lump  sum  death 
benefit  payable  is  the  greater  ot  (a)  The 
total  value  of  the  Contract's  fixed 
accumulatioa  account  and  variable 
accumulation  account,  or  (b)  the  excess 
of  the  full  amount  of  all  net  purchase 
payments  over  any  previous  partial 
surrenders,  including  surrenders 
efiiected  to  pay  contingent  deferred  sales 
charges  ("surrender  charges").  SeccHid. 
Western  assumes  a  mortality  risk 
arising  from  its  agreement  not  to  impose 
upon  the  aforementioned  death  benefit 
any  surrender  charge  if  the  death  occurs 
before  age  75.  Third,  Western  assumes 
an  additional  mortality  risk  by  iu 
contractual  obUgatioa  to  continue  to 
make  annuity  payments  for  die  entire 
life  of  the  annuitant  under  annuity 
options  involving  life  contingencies.  The 
payment  option  tables  contained  in  the 
Contracts  are  based  on  the  annuity 
mortaUty  1983  Table  a.  and  these 
payment  option  tables  are  guaranteed 
for  the  life  of  the  Contracts. 

5.  In  addition  to  nwrtaiity  risks. 
Western  will  asaame  an  expense  risk 
because  the  adaiinistrative  rhargof  may 
be  insufficient  to  cover  actual 
administrative  expenses.  The 


adminiftrativt  charges  to  be  assessed 
will  be  an  annual  aouninistratlve  charge 
of  $35  per  Contract  per  year  (which  will 
be  waived  under  certain  circumatances 
set  forth  in  the  application),  and  a  daily 
asset  chaige.  during  both  the 
accumulabon  and  annuity  periods,  (or 
administrative  expenses  at  an  annual 
effective  rate  of  .3%  per  year.  Western 
guarantees  that  it  nvill  not  raise  these 
administrative  charges  for  the  duration 
of  the  Contracts  except  as  set  forth  in 
the  application.  Applicants  also 
represent  that  they  do  not  expect  that 
the  total  revenues  from  the 
administFative  charges  will  exceed  the 
expected  costs  of  acministering  the 
contracts,  on  average,  excluding  costs 
which  properly  are  categorixed  aa 
distribution  expenses. 

&  In  order  to  compensate  itself  for 
assuming  these  risks.  Western  will 
assess  the  Variable  Account  with  a 
daily  charge  for  mortality  and  expense 
risks  at  an  aggregate  rate  of  125%  per 
annum.  An>roximately  .8%  is  allocated 
to  cover  the  mortality  risks  and 
approximately  .45%  is  allocated  to  cover 
the  expense  risks. 

7.  Applicants  state  that  they  have 
reviewed  publicly  available  information 
regarding  products  of  other  companies 
taking  into  consideration  such  factors  as 
guaranteed  minimum  death  benefits, 
guaranteed  annuity  purchase  rates, 
minimum  initial  and  subsequent 
purchase  payments,  other  contract 
charges,  the  manner  in  which  charges 
are  imposed,  market  sector,  investment 
options  under  the  Contracts,  and 
availability  to  individual  qualified  and 
non-tax-qualified  plans.  Based  upon  this 
review.  Applicants  have  concluded  that 
the  mortality  and  expense  risk  chaige 
proposed  here  is  within  the  range  of 
industry  practice  for  comparable 
annuity  contracts. 

8.  Applicants  will  maintain  at  their 
principal  office  a  memorandum  setting 
forth  in  detail  the  variable  annuity 
products  analyzed  and  the  methodology, 
and  results  of.  Applicants'  comparative 
review.  Applicants  will  make  this 
memorandum  available  to  the  SEC  and 
its  staff  upon  request 

9.  No  front-end  sales  charge  will  be 
imposed  when  purchase  payments  are 
applied  under  the  Contracts.  However,  a 
surrender  charge  wiU  be  assessed 
against  certain  full  or  partial  surrenders. 
This  chaige  will  be  7%  in  the  first  year 
and  then  will  ^ade  down  evenly  at 
annual  intervals  to  0%  after  seven  years 
frcm  the  date  of  the  payment  in 
question. 

10.  The  surrender  diarge  may  be 
insufficient  to  cover  all  costs  relating  to 
the  distribution  of  the  Contracts.  If  a 
profit  is  realized  from  the  mortality  and 


expense  risk  charge,  aQ  or  a  portion  qf 
such  profit  may  be  offset  by  distribution 
expenses  not  reimbursed  hy  this  charge. 
In  such  drcumstances,  a  portion  of  the 
mortality  and  expense  risk  chaige  might 
be  viewed  as  providing  for  a  portion  of 
the  costs  relating  to  distribution  of  the 
Contracts.  Notwithstanding  the 
foregoing.  Western  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  made  with  respect  to  the 
Contracts  will  benefit  the  Vviable 
Account  and  Contract  owners. 

11.  The  basis  of  the  conclusion 
regarding  financing  arrangements  that  is 
stated  above  is  set  forth  in  a 
memorandum  which  will  be  maintainied 
by  Western  at  its  iMindpal  office  and 
will  be  made  available  to  the  SEC  and 
its  staff  upon  request 

12.  Western  also  represents  that  the 
Variable  Account  will  invest  only  in  an 
underlying  mutual  fund  which 
undertakes,  in  the  event  it  should  acfopt 
any  plan  under  Rule  12b-l  to  finance 
distribution  expenses,  to  have  such  plan 
formulated  and  approved  by  a  board  of 
directors,  a  majority  of  the  members  of 
which  are  not  "interested  persons"  of 
such  fund  within  the  meaning  of  section 
2(aKl9)  of  the  1940  Act. 

For  llie  Commiukm,  by  die  Divistoo  of 
Investment  Kianagemsnt  pursuant  to 
delegated  authority. 

Margaret  H.  McFatiandi 

Deputy  Secretary. 

(PR  Doc  91-0440  Filed  2-12-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Admlnlatration 

Air  Tranaportation  Paraonnal  Training 
and  QuaHftartiona  Adviaory 
CommlttM;  Moating 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Meeting. 

summary:  The  FAA  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  Federal  Aviation  Administration 
Air  Transportation  Personnel  Training 
and  Qualifications  Advisory  Committee. 
dates:  The  meeting  will  be  held  on 
February  28, 1991,  from  9  a.m.  to  5  p.m. 
ADORCSSCS:  The  meeting  will  be  held  in 
conference  rooms  6246-^  of  the 
Department  of  Transportation 
Headquarters  Building,  400  Seventh 
Street.  SW..  Washington.  DC 

pon  RMTHtn  iNPonMATiON  contact: 
Miss  Jean  Casciano,  Office  of 
Rulemaking  (ARM-1),  000  Independence 
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Avenue,  SW.,  Washington.  DC  20501, 
telephone  (202)  267-0683. 
SUPfLSMiNTAiiv  INPORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C.  App.  0),  notice  is  hereby  given 
of  a  meeting  of  the  Air  Transportation 
Personnel  Training  and  Qualifications 
Advisory  Committee  to  be  held  on 
February  28, 1991,  at  the  Department  of 
Transportation  Headquarters  Building. 
400  Seventh  Street.  SW.,  Washington. 
DC  20590.  The  agenda  for  this  meeting 
will  include  progress  reports  from  the 
Pilot  Training  Subcommittee,  Air  Carrier 
Working  Group.  General  Aviation 
Working  Group.  Ab  Initio  Woiidng 
Group,  and  Cabin  Safety  and 
Operations  Subcommittee. 

Attendance  is  open  to  the  interested 
pubUo  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  "POR  rjrtmer 
mroRMATKM  CONTACT." 

Because  of  increased  security  in 
Federal  buildings,  members  of  the  public 
who  wish  to  attend  are  advised  to  notify 
the  FAA  in  advance  of  their  plans. 
Furthermore,  it  is  recommended  that 
attendees  arrive  in  sufficient  time  to  be 
cleared  through  building  security. 

Issued  in  Washington,  DC,  on  Febraaty  8, 
1991. 

lohaS-Ksm, 

Executive  Director,  Air  Tranepoitatioa 
Personnel  Training  and  Qualifications 
Advisory  Conunittee. 

(FR  Doc  91-3414  Filed  2-U-91;  8;45  am] 
MUMa  oooa  ens-ts-M 


Federal  Highway  Adminiatration 

Envtronmantai  Impact  Statement; 
Freano  County,  CA 

AOENCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Fresno  County,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  R.  Schultz,  District  Engineer. 
Federal  Highway  Administration,  P.O. 
1915,  Sacramento,  California  95812-1915. 
Telephone:  (916)  551.114a 
SUPfLEMINTARV  WTORMATiON.  The 
FHWA,  in  cooperation  with  the 
California  Department  of 
Transportation,  will  prepare  an 


enviroimiental  impact  statement  (EIS) 
on  a  proposal  to  imimive  a  19.2-inile 
section  of  Route  180  from  Fowler 
Avenue  to  Cove  Avenue  in  Fresno 
County,  California  (post  miles  64.6  to 
83.8).  Route  180  is  a  principal  arterial 
that  runs  roughly  east-west  across  the 
northern  half  of  Fresno  County,  serving 
traffic  between  the  west  side  of  the  San 
Joaquin  Valley  and  Sequoia  and  Kings 
Canyon  National  Parks. 

Alternatives  being  studied  include: 

1.  Improvements  to  existing 
alignment  A  nimiber  of  design 
configurations  will  be  considered  for  the 
existing  alignment  including  two  lanes 
plus  left-turn  lanes;  a  four-lone 
undivided  highway,  a  four-lane  divided 
conventional  highway,  a  four-lane 
divided  expressway,  and  a  four-lane 
expteaavfay  with  two  lanes  initially. 

2.  New  alignment  A  new  alignment 
about  one-quarter  mile  north  of  existing 
Route  180  would  connect  the  urban 
portion  of  Route  180  to  Centerville.  At 
Centerville,  the  new  alignment  would 
connect  with  existing  Route  180  prior  to 
crossing  the  Kings  River.  The  same 
design  configurations  noted  bi  #1  would 
be  considered  for  die  new  alignment 

3.  No  build.  This  alternative  would 
provide  no  improvements. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  «^o  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  formal  scoping 
meeting  will  be  held  on  Mardi  1, 1991.  In 
addition,  a  public  hearing  will  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  meeting  and  hearing. 
The  draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prim 
to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed,  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  AssiBtance 
Program  Number  20.205,  Highway  Research. 
Manning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  Intergovernmental  consultation  of 
Federal  Programs  and  activities  apply  to  this 
program.) 

Issued  on:  February  7, 1991. 
John  R.  Schultz, 

District  Engineer,  Sacramento,  California. 
[FR  Doc.  91-3396  Filed  2-12-91;  ft45  am] 


National  Motor  Carriar  Adviaory 
Commlttaa;  Maatlnga 

AOENCV:  Federal  Hi^way 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  public  meetings. 

summary:  The  FHWA  announces  Uiat 
the  National  Motor  Carrier  Advisory 
Committee  (NMCAC)  will  hdd  iU  next 
meeting  on  February  27  and  28, 1991,  in 
Sacramento,  California  at  the  California 
Trucking  Association.  1251  Beacon 
BoulevsLrd.  West  Sacramento, 
California.  The  meeting  will  be  bom.  8 
a  jn.  to  4  pjn.  on  each  day.  The  focus  of 
the  meeting  is  on  motor  carrier 
productivity,  innlurfing  longer 
combination  vehicles.  There  will  also  be 
presentations  on  uniform  truck  accident 
data,  long-term  finAnring,  uniformity 
and  fuel  monitoring  status.  The  meeting 
is  open  to  the  public. 

Also,  the  ProfessiooalTruck  Driver 
Institute  of  America  (FTDIA)  will  hold  a 
public  forum  on  training  drivers  of 
doubles,  longer  combination  vehicles 
and  other  vehicles  that  require  special 
endorsement  This  meeting  is  prompted 
by  a  recommendation  from  the  National 
Transportation  Safety  Board  diat  PTDIA 
develope  standards  for  training  sudi  as 
it  has  done  for  operators  of  tractor 
trailers.  It  will  be  held  aa  February  20, 
1991.  at  the  same  locatian  as  the 
NMCAC  meeting  (see  above)  and  is 
(qiened  to  all  persons  attending  the 
NMCAC  Sacramento  meeting.  For 
agenda  details  contact  PTDIA  at  91fr- 
086-5146. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Douglas  ).  McKelvey,  Federal 
Highway  Administation,  HIA-20,  room 
3104, 400  Sevendi  Street,  SW., 
Washington,  DC  20590,  (202)  360-1861. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.in.,  e.t.,  Monday  through  Friday,  except 
for  legal  holidays. 

Authority:  23  U.S.C.  315;  49  CFR  1.4& 
Issued  on:  Februaiy  7, 1991. 
TJ). 


Administrator. 

[FR  Doc.  91-3452  Filed  2-12-91;  8:45  am] 
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Treaaury  Notes  of  February  15, 1994, 
Series  R-1994 
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1.  Invitatton  for  Tandars 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31.  United  States  Code,  invites  tenders 
for  approximately  $12.S0a000,000  of 
United  States  Code  securities, 
designated  Treasury  Notes  of  February 
IS,  1994.  Series  R-1994  (CUSIP  No. 
912827  ZW  5).  hereafter  referred  to  as 
Notes.  The  Notes  will  be  sold  at  auction, 
with  bidding  on  the  basis  of  yield. 
Payment  wiU  be  required  at  the  price 
equivalent  of  the  yield  of  each  accepted 
bid.  The  interest  rate  on  the  Notes  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  the  manner 
described  below.  Additional  amounts  of 
the  Notes  may  be  issued  to  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  DascriptkMi  of  Securitias 

2.1.  The  Notes  will  be  dated  February 
15, 1991.  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  August  15, 1991,  and  each 
subsequent  6  months  on  February  IS 
and  August  15  through  the  date  that  the 
principal  becomes  payable.  They  «vill 
mature  February  15, 1994,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2  The  Notes  are  fubject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $5,000  and  in  multiples  of  that 
amount  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
seauities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 


adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
Department  of  the  Treasury  Circular, 
Public  Debt  Series,  No.  2-«e  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

S.  Sales  ProcaduiM 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington,  DC  20239-1500,  Tuesday, 
February  5, 1991.  prior  to  12.-00  noon. 
Eastern  Standard  time,  for 
noncompetitive  tenders  and  prior  to  IM) 
p.m..  Eastern  Standard  time,  for 
competitive  tenders.  Non-competitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday,  February  4, 1991,  and 
received  no  later  than  Friday,  February 
15, 1991. 

3.2.  The  par  amount  of  Notes  Bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  vield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
competitive  tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Govenunent  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insiued  savings  and 
loan  associations;  States,  and  ti^eir 
political  subdivisions  or 
Instnunentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 


United  States  holds  membership:  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full  . 
payment  for  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  from  a 
conmiercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  ofiered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  100,000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  vsrill  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  RaaervathMis 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1, 
and  to  make  different  percentage 
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allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
U  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  DeBvery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Friday.  February  15, 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury:  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  chedc  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  February  13, 
1991.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
defiidtive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

8.  Geoeral  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banlcs  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  and  to  Issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 


6.2.  The  Secretary  of  the  IVeasury 
may,  at  any  time,  snpplmnent  or  amend 
provisions  of  this  circular  if  sudi 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Mucus  W.Page, 

Acting  Fiscal  Asaistant  Secretary. 

[FR  Doc  91-3553  Filed  2-11-01;  10:30  am] 
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Treasury  Notee  of  February  15, 2001, 
SerieeA-2001 

Washington.  January  31, 1991. 

1.  Invitation  for  Tendms 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  approximately  $ll,000,00a000  of 
United  States  securities,  designated 
Treasury  Notes  of  February  15, 2001, 
Series  A-2001  (CUSIP  No.  912827  ZX  3), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Fednal  Reserve  Banks 
for  their  own  account  in  exdiange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Desoiption  of  Sacuiitias 

2.1.  The  Notes  wlU  be  dated  February 
15, 1991,  and  will  accrue  interest  fix>m 
that  date,  payable  on  a  semiannual 
basis  on  August  15, 1991,  and  each 
subsequent  6  months  on  February  15 
and  August  15  through  the  date  that  the 
prindpd  becomes  payable.  They  will 
mature  February  15,  2001,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 


2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1964.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  aiiy  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secme  deposits  of  Federal  public 
monies,  lliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  fonn. 

2.5.  A  Note  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth  in  section  6  of 
this  circular.  Subsections  2.1.  through 
2.4.  of  this  section  are  descriptive  of 
Notes  in  their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
section  6  of  this  circular. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  te^  Department  of  the 
Treasury  Circidar  No.  300,  ourent 
revisi(Hi  (31  CFR  part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book  entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular, 
Public  Debt  Series.  No.  2-96  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

S.  Sale  Procaduras 

3.1.  Teaden  wiU  be  received  st 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington.  DC  20239-150a 
Wednesday,  February  6, 1991,  prior  to  12 
nooa  Eastern  Standard  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m.,  Eastern  Standard  time,  for 
competitive  tenders.  Noncompetitive 
tendns  as  defined  below  will  be 
considered  timely  if  postmariced  no  later 
than  Tuesday,  February  5, 1991.  and 
received  no  later  than  Friday,  February 
15. 1991. 
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3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  ^^noncompetitive"  on  the  tender 
form  in  lieu  of  a  spedfled  yield. 

34.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  tl.000.00a  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
competitive  tenders. 

3.4  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
lift  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 

3.S.  Tenders  for  their  own  account  will 
be  received  without  deposit  fit>m 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above*.  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.B.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  hi^iest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 


tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vi  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100,000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
97.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred.  e.g.. 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Pulic  Debt  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  Institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5 
must  be  made  or  completed  on  or  before 
Friday,  February  15. 1981.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash:  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasiuy 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 


securities:  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  February  13, 
1991.  When  payment  has  been 
submitteed  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  niunber  previously  obtained. 

%.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities],  a 
Note  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal  ■ 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  Each  future 
seminnual  interest  payment  (referred  to 
as  an  Interest  Component)  and  the 
principal  payment  (referred  to  as  the 
Principal  Component).  Each  Interest 
Component  and  the  Principal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attanchment  A  to  this 
circular. 

e.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Satiirday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3:  For  a  Note  to  be  separated  into  the 
components  described  in  section  6.1^ 
the  par  amount  of  the  Note  must  be  in 
an  amount  which,  based  on  the  stated 
interest  rate  of  the  Note,  will  produce  a 
semiannual  interest  payment  of  $1,000  or 
•  multiple  of  $1X)00.  Attachment  B  to 
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this  circular  provides  the  minimum  par 
amounts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
those  minimum  par  amounts.  Par 
amounts  greater  than  the  minimum 
amount  must  be  in  multiples  of  that 
amount.  The  minimum  par  amount  for 
this  offering  will  be  provided  in  the 
public  announcement  of  the  amount  and 
yield  range  of  accepted  bids. 

6.4.  A  note  may  be  separated  into  its 
components  at  any  time  from  the  issue 
date  imtil  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Notes.  Once  a  Note  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5.  Interest  Components  and  Principal 
CoL.oonents  in  multiples  of  $1,000  will 
be  acr  ->ptable  to  secure  deposits  of 
Federal  public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.6.  Interest  and  Principal  Components 
of  separated  securities  may  be 
reconstituted.  i.e..  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks.  A 
Principal  Component  and  all  related 
unmatured  Interest  Components,  in  the 
appropriate  minimum  or  multiple 
amounts  previously  annoimced,  must  be 
submitted  together  for  reconstitution. 

6.7.  Detached  physical  interest 
coupons,  coupons  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
substituted  for  missing  Interest  or 
Principal  Components.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 


components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.8.  The  book-entry  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitution 
transaction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  of  book-entiy  Treasury 
securities. 

6.9.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Notes  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

7.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Notes. 


7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
Marcus  W.  Page, 

Acting  Piacal  Assistant  Secretary. 

Attachment  A— CUSIP  Numbers  and 
Designations  for  the  Principal 
Components  and  Interest  Components 
of  Treasury  Notes  of  February  15, 2001, 
Series  A-2001.  CUSIP  Na  012iB7  ZX  S. 

The  Principal  Component  is 
designated  (Interest  Rate)  Treasury 
Principal  flTRN)  Series  A-2001  due 
February  15, 2001,  CUSIP  No.  912820  AZ 

a 

Interest  Components 


Deaignatton 

CUSIP  Na 
912833 

Treastxy  Interest  (TINT)  duK 

Ali0.  15,  1981 

BJ8 

F«b.  15.  1992 .__ 

BK5 

Aug.  15,  1992 _ 

BL8 

F«b.  15.  1993..     „    .             ..          .. 

8M1 

Aug.  15, 1993 

BNS 

Fab.  15, 1994 

BP4 

Aug.  15,1994 

BQ2 

Feb  15.1995 

BRO 

Aug.  1 6. 1 995 

BS8 

Feb.  15. 1986 

BT6 

Aug  IS  1999                          

BUS 

Feb,  15.  1997 

BV1 

Aug  15, 1997 

BWS 

Feb.  15, 1996.- 

BX7 

Aug,  15,  1998  

BYS 

Feb,  15,  1999 

BZ2 

Aua  15.  1999                                 _.. 

CA6 

Feb,  15,  2000 

CB4 

Aua  15, 2000-           -    -      —     • 

CC2 

Feb.  15,2001 -. 

COO 

HLLUM  COM  4S10-4Mi 


-    MIHIHUN  FACE  AHOUHTS  WHICH  ARE  MULTIPLES  OF  11000  REQUIRED  IN  ORDER  TO  PRODUCE  INTEKEST  PAYMENTS  THAT  ARE  MULTIPLES  OK  »)000. 


MINIMUM 

OUPOM 

FACE 

(t) 

($) 

— — — — 

s.ooo 

HOOOO.OO 

$.125 

1600000.00 

S.2S0 

800000.00 

5.375 

1600000.00 

5.500 

400000.00 

5.625 

320000.00 

5.750 

800000.00 

5.875 

1600000.00 

6.000 

100000.00 

6.125 

1600000.00 

6.250 

32000.00 

6.375 

1600000.00 

6.500 

nooooo.oo 

6.625 

1600000.00 

6.750 

800000.00 

6.875 

320000.00 

7.000 

200000.00 

T.125 

1600000.00 

7.250 

800000.00 

7.375 

1600000.00 

7.500 

80000.00 

7.625 

1600000.00 

7.750 

800000.00 

7.875 

1600000.00 

8.000 

25000.00 

8.125 

320000.00 

8.250 

800000.00 

8.375 

1600000.00 

8.500 

lOOOOO.OO 

8.625 

1600000.00 

8.750 

160000.00 

8.875 

1600000.00 

9.000 

200000.00 

9.125 

1600000.00 

9.250 

800000.00 

9.375 

61000.00 

9.500 

tooooo.oo 

9.625 

1600000.00 

9.750 

800000.00 

9.875 

1600000.00 

10.000 

20000.00 

INTEREST 
PAYMENT 


1000.00 
« 1000.00 
21000.00 
113000.00 
11000.00 

9000.00 
23000.00 
47000.00 

3000.00 
49000.00 

1000.00 
51000.00 
13000.00 
53000.00 
27000.00 
11000.00 

7000.00 
57000.00 
29000.00 
59000.00 

3000.00 
61000.00 
31000.00 
63000.00 

1000.00 

13000.00 
33000.00 

67000.00 
17000.00 
69000.00 

7000.00 
71000.00 

9000.00 
73000.00 
37000.00 

3000.00 
19000.00 
77000,00 
39000.00 
79000.00 

1000.00 


MINIMUM 


COUPON 

FACE 

(S) 

(t) 

10.125 

1600000.00 

10.250 

800000.00 

10.375 

1600000.00 

10.500 

400000.00 

10.625 

320000.00 

10.750 

800000.00 

10.875 

1600000.00 

11.000 

200000.00 

11.125 

1600000.00 

11.250 

160000.00 

11.375 

1600000.00 

11.500 

400000.00 

11.625 

1600000.00 

11.750 

800000.00 

11.875 

320000.00 

12.000 

50000.00 

12.125 

1600000.00 

12.250 

800000.00 

12.375 

1600000.00 

12.500 

16000.00 

12.625 

1600000.00 

12.750 

800000.00 

12.875 

1600000.00 

13.000 

200000.00 

13.125 

320000.00 

13.250 

800000.00 

13.375 

1600000.00 

13.500 

400000.00 

13.625 

1600000.00 

13.750 

160000.00 

13.875 

1600000.00 

14.000 

100000.00 

14.125 

1600000.00 

14.250 

800000.00 

14.375 

320000.00 

14.500 

400000.00 

14.625 

1600000.00 

14.750 

800000.00 

14.875 

1600000.00 

15.000 

40000.00 

15.125 

1600000.00 

INTEREST 
PAYMENT 
<$> 


81000.00 
41000.00 
83000.00 
21000.00 
17000.00 
43000.00 
87000.00 
11000.00 
89000.00 

9000.00 
91000.00 
23000.00 
93000.00 
47000.00 
19000.00 

3000.00 
97000.00 
49000.00 
99000.00 

1000.00 
101000.00 

51000.00 

103000.00 

13000.00 

21000.00 

53000.00 

107000.00 
27000.00 

109000.00 
11000.00 

111000.00 

7000.00 
113000.00 

57000.00 

23000.00 

29000.00 
117000.00 

59000.00 

119000.00 

3000.00 

121000.00 


MINIMUM 


COUPON 

FACE 

(t> 

(t> 

15.250 

800000.00 

15.375 

1600000.00 

15.500 

400000.00 

15.625 

64000.00 

15.750 

800000.00 

15.875 

1600000.00 

16.000 

25000.00 

16.125 

1600000.00 

16.250 

160000.00 

16.375 

1600000.00 

16.500 

400000.00 

16.625 

1600000.00 

16.750 

800000.00 

16.875 

320000.00 

17.000 

200000.00 

17.125 

1600000.00 

17.250 

800000.00 

17.375 

1600000.00 

17.500 

80000.00 

17.625 

1600000.00 

17.750 

800000.00 

17.875 

1600000.00 

18.000 

100000.00 

18.125 

32U000.00 

18.250 

800000.00 

18.375 

1600000.00 

18.500 

400000.00 

18.625 

1600000.00 

18.750 

32000.00 

18.875 

1600000.00 

19.000 

200000.00 

19.125 

1600000.00 

19.250 

800000.00 

19.375 

320000.00 

19.500 

400000.00 

19.625 

1600000.00 

19.750 

800000.00 

19.875 

1600000.00 

20.000 

10000.00 

20.125 

1600000.00 

20.250 

800000. 00 

iNTthtiT 
PAYMENT 
(<) 


61000.00 

123000.00 

31000.00 

SOUO.OO 

t)300U.OO 

1270U0.00 

2000.00 

129000.00 

13000.00 
131OUO.OO 

35000.00 
13  3000.00 

67000.00 

27000.00 

17000.00 
137000.00 

69000.00 

139000.00 

7000.00 

141000.00 

71000.00 

143000.00 

9000.00 

29000.00 

73000.00 
147000.00 

37000.00 

149000.00 

3000.00 

1510U0.00 

19000.00 
153000.00 

77000.00. 

31000.00 

3'jOOO.OO 
157000.00 

79000.00 

159000.00 

lOOU.OO 

161000.00 

81000.00 
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TTMsury  Bonds  of  Ftbniary  2021 

Washington,  January  31, 1991. 

1.  Invitation  for  Tenden 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  approximately  $11,000,000,000  of 
United  States  securities,  designated 
Treasury  Bonds  of  February  2021 
(CUSIP  No.  912810  EH  7),  hereafter 
referred  to  as  Bonds.  The  Bonds  will  be 
sold  at  auction,  with  bidding  on  the 
basis  of  yield.  Payment  will  be  required 
at  the  price  equivalent  of  the  yield  of 
each  accepted  bid.  The  interest  rate  on 
the  Bonds  and  the  price  equivalent  of 
each  accepted  bid  will  be  determined  in 
the  manner  described  below.  Additional 
amounts  of  the  bonds  may  be  issued  to 
Federal  Reserve  Banks  for  their  own 
account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Bonds  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Bonds  will  be  dated  February 
15, 1991,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  August  15, 1991,  and  each 
subsequent  6  months  on  February  15 
and  August  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  February  15,  2021,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Bonds  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Bonds  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Bonds  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies,  lliey  will  not  be  acceptable  in 
pajrment  of  Federal  taxes. 

2.4.  The  Bonds  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  A  Bond  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 


Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth  in  section  6  of 
this  circular.  Subsections  2.1.  through 
2.4.  of  this  section  are  descriptive  of 
Bonds  in  their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
section  6  of  diis  circular. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e^  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31 CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  seciuities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular. 
Public  Debt  Series,  No.  2-66  (31  CFR 
part  357),  apply  to  the  Bonds  offered  in 
this  circular. 

S.  Sale  Proceduras 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500,  Thursday, 
February  7, 1991,  prior  to  12  noon, 
Eastern  Standard  time,  for 
noncompetitive  tenders  and  prior  to  1 
pjn..  Eastern  Standard  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Wednesday,  February  6, 1991,  and 
received  no  later  than  Friday,  February 
15, 1991. 

3.2.  The  par  amoimt  of  Bonds  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  Ueu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
competitive  tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 


which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  custcunera 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
Institutions;  primary  dealers,  aa  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pensimi  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Bonds 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
S  pocent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  wiU  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  1/8  of  one 
percent  increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discotmt  limit  of 
92.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Bonds.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  jrield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
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acrepted  in  an  amount  sufiicient  to 
provide  a  fair  determination  of  the  yield. 
Tender*  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Bonds  specified  in  section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  Secretary's 
action  under  this  section  is  final. 

6.  Payment  and  Delivery 

5.1.  Settlement  for  the  Bonds  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Bonds  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Friday.  February  15. 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash:  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  setdement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  chedi  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday.  February  13. 
1991.  When  payment  has  been 
submitted  «vith  the  tender  and  the 
purchase  price  of  the  Bonds  allotted  is 
over  par.  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Bonds  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 


5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Bonds 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Bond  being 
purchased.  In  any  such  case,  the  tender 
form  used  to  place  the  Bonds  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities],  a 
Bond  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  Each  future 
semiannu£il  interest  payment  (referred 
to  as  an  Interest  Component)  and  the 
principal  payment  (referred  to  as  the 
Principal  Component).  Each  Interest 
Component  and  the  Principal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  ^turday.  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3.  For  a  Bond  to  be  separated  into 
the  components  described  in  section 
6.1.,  the  par  amount  of  the  Bond  must  be 
in  an  amount  which,  based  on  the  stated 
interest  rate  of  the  Bond,  will  produce  a 
semiannual  interest  payment  of  $1,000  or 
a  multiple  of  $1,000.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amounts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
those  minimum  par  amoxmts.  Par 
amounts  greater  than  the  minimum 
amount  must  be  in  multiples  of  that 
amount.  The  minimum  par  amount  for 
this  offering  will  be  provided  in  the 
public  announcement  of  the  amount  and 
yield  range  of  accepted  bids. 

6.4.  A  Bond  may  oe  separated  into  its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 
separation  must  t>e  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Bonds.  Once  a  Bond  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  Sl.00a 

6JS.  Interest  Components  and  Principal 


Components  in  multiples  of  $1,000  will 
be  acceptable  to  secure  deposits  of 
Federal  public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.6.  Interest  and  Principal  Components 
of  separated  securities  may  be 
recoitstituted,  i.e..  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks.  A 
Principal  Component  and  all  related 
unmatured  Interest  Components,  in  the 
appropriate  minimum  or  multiple 
amounts  previously  announced,  must  be 
submitted  together  for  reconstitution. 

6.7.  Detached  physical  interest 
coupons,  coupons  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
substituted  for  missing  Interest  or 
Principal  Components.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.8.  The  book-entry  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitution 
transaction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  of  book-entry  Treasury 
securities. 

6.9.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Bonds  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United    ' 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain.  • 
service,  and  make  payment  on  the 
Bonds. 

7.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Bonds.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Bonds  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and. 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay.  in  legal 
tender,  principal  and  interest  on  the 
Bonds. 
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7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
Marcus  W.  Page. 
Acting  Fiscal  Assistant  Secretary. 

Attachment  A— CUSIP  Numbers  and 
Designations  for  the  Principal 
Component  and  Interest  Components  of 
Treasury  Bonds  of  February  15, 2021, 
CUSIP  No.  912810  EH  7 

The  Principal  Component  is 
designated  (Interest  Rate)  Treasury 
Principal  (TPRN)  2021  due  February  15, 
2021.  CUSIP  No.  912803  AV  5. 

Interest  Components 


Interest  Components— Continued 


Interest  Components— Continued 


Designatkxi 


Treasury  Interest  (TINT)  due: 

Aug.  15, 1991 

Feb.  15. 1992 

AuB.15;i992 

Feb.  15, 1993.. 


Aug.  15, 1993 

Feb.  15, 1994 

Aug.  15, 1994 

Feb.  15, 1995 


CUSIP  No. 
912833 


BJ8 
BK5 
BL3 
BM1 
BN9 
BP4 
B02 
BRO 


Designation 


Aug.  15. 
Feb.  15. 
Aug.  15, 
Feb.  15, 
Aug.  15, 
Feb.  15, 
Aug.  15, 
Feb.  15, 
Aug.  15. 
Feb.  15. 
Aug.  15. 
Feb.  15, 
Aug.  15, 
Feb.  15, 
Aug.  15. 
Feb.  15. 
Aug.  15. 
Feb.  15. 
Aug.  15. 
Feb.  IS, 
Aug.  15. 
Feb.  15, 
Aug.  15, 
Feb.  15, 
Aug.  15, 
Feb.  15, 
Aug.  15, 


1995. 
199d« 


1996. 
1997_ 
1997. 
1998.. 
1998. 
1999.. 
1999  • 
2000.. 
2000. 


2001.. 
2001. 
2002- 


2002.... 
2003..... 
2003... 
2004...„ 
2004  ..„ 
2005-.. 
2005 ..~ 


2006— 
2006.- 

2007.... 

2007  .„ 
2008..„ 

2008  „. 


CUSIP  No. 
912833 


BS8 

BT6 

BUS 

BV1 

BW9 

BX7 

BY  5 

BZ2 

CA6 

C84 

CC2 

COO 

CES 

CF5 

CG3 

CHI 

a7 

CK4 
CL2 
CMC 
CN8 
CP3 
CQ1 
CR9 
CS7 
CT5 
CU2 


Designation 


Feb.  15.  2009 

Aug.  15,  2009 

Feb.  15, 2010. 

Aug.  15,  2010 

Feb.  15.2011 

Aug.  15,2011 

Feb.  15.  201  i 

Aug.  15.  2012 

Feb.  15,  2013 

Aug.  15,  2013 
Feb.  15, 2014. 
Aug.  IS,  2014 
Feb.  IS,  201& 

Aug.  15,  2015 

Fab.  15,  2016 

Aug.  15,  2016 

Feb.  15,  2017 

Aug.  15,  2017 

Feb.  15,  2018 

Aug.  15,2018 

Fab.  15. 2019 

Aug.  15.2019-. 
Feb.  IS, 
Aug.  15,  2020 
Feb.  15,  2021. 


CUSIP  Na 
912833 


CVO 

CW8 

CX6 

CY4 

CZ1 

DAS 

DBS 

DC1 

DOS 

DE7 

DF4 

DG2 

OHO 

JT8 

KQ4 

KJ8 

KL3 

KN9 

K0  2 

KS8 

KU3 

KW9 

KYS 

LAS 

IjC2 
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NINIMUN  FACE 

ANOUNTS  WHICH 

ARE  NULTIP 

LES  OP  $1000  REQUIRED  IN  ORDER  TO 

PRODUCE  IMTEKEST  PAYHEHTS 

THAT  ARE  MULTIPLES 

OF  $1000. 

g 

n 

!  8 

NININUH 

INTEREST 

MINIHUN 

INTEREST 

MINIMUM 

INTEHEST 

s 

COUPON 

FACE 

PAVNEHT 

COUPON 

FACE 

PAYMENT 

:oupoN 

FACE 

PAYMENT               1 

5.000 

($> 

(!) 

1000.00 

10.125 

(l> 

($) 

81000.00 

(S) 

15.250 

(t> 

61000.00 

HOOOO.OO 

1600000.00 

800000.00 

f  3 

S.129 

1600000.00 

41000.00 

10.250 

800000.00 

41000.00 

15.375 

1600000.00 

12J000.00 

& 

S.250 

800000.00 

21000.00 

10.375 

1600000.00 

83000.00 

15.500 

400000.00 

31000.00 

K 

5.375 

1600000.00 

43000.00 

10.500 

400000.00 

21000.00 

15.625 

61*000.00 

5000.00 

5.500 

«00000.00 

11000.00 

10.625 

320000.00 

17000.00 

15.750 

800000.00 

63000.00 

2? 

1 

5.625 

320000.00 

9000.00 

10.750 

800000.00 

43000.00 

15.875 

1600000.00 

127000.00 

o. 

5.750 

800000.00 

23000.00 

10.875 

1600000.00 

87000.00 

16.000 

25000.00 

2000.00 

w 

5.S75 

1600000.00 

47000.00 

11.000 

200000.00 

11000.00 

16.125 

1600000.00 

129000.00 

3 

1 

6.000 

100000.00 

3000.00 

11.125 

1600000.00 

89000.00 

16.250 

160000.00 

13000.00 

"* 

6.125 

1600000.00 

49000.00 

11.250 

160000.00 

9000.00 

16.375 

1600000.00 

131000.00 

1 

1 

6.250 

32000.00 

1000.00 

11.375 

1600000.00 

91000.00 

16.500 

400000.00 

33000.00 

6.375 

1600000.00 

51000.00 

11.500 

400000.00 

23000.00 

16.625 

1600000.00 

133000.00 

6.500 

400000.00 

13000.00 

11.625 

1600000.00 

93000.00 

16.750 

800000.00 

67000.00 

S 

6.625 

1600000.00 

53000.00 

11.750 

800000.00 

47000.00 

16.875 

320000.00 

27000.00 

6.750 

800000.00 

27000.00 

11.875 

320000.00 

19000.00 

17.000 

200000.00 

17000.00 

"^ 

6.875 

320000.00 

11000.00 

12.000 

50000.00 

3000.00 

17.125 

1600000.00 

137000.00 

< 

7.000 

200000.00 

7000.00 

12.125 

1600000.00 

97000.00 

17.250 

800000.00 

69000.00 

7.125 

1600000.00 

57000.00 

12.250 

800000.00 

49000.00 

17.375 

1600000.00 

139000.00 

en 

7.250 

800000.00 

29000.00 

12.375 

1600000.00 

99000.00 

17.500 

80000.00 

7000.00 

P 

7.375 

1600000.00 

59000.00 

12.500 

16000.00 

1000.00 

17.625 

1600000.00 

141000.00 

Z 

o 

7.500 

80000.00 

3000.00 

12.625 

1600000.00 

101000.00 

17.750 

800000.00 

71000.00 

7.625 

1600000.00 

61000.00 

12.750 

800000.00 

51000.00 

17.875 

1600000.00 

14  3000.00 

• 

7.750 

800000.00 

31000.00 

12;875 

1600000«00 

103000.00 

18.000 

100000.00 

9000.00 

g 

7.875 

1600000.00 

63000.00 

13.000 

200000.00 

13000.00 

18.125 

320000.00 

29000.00 

8.000 

25000.00 

1000.00 

13.125 

320000.00 

21000.00 

18.250 

800000.00 

73000.00 

1 

8.125 

320000.00 

13000.00 

13.250 

800000.00 

53000.00 

18.375 

1600000.00 

147000.00 

8.250 

800000.00 

33000.00 

13.375 

1600000.00 

107000.00 

18.500 

400000.00 

37000.00 

B. 

8.375 

1600000.00 

67000.00 

13.500 

400000.00 

27000.00 

18.625 

1600000.00 

149000.00 

3 

8.500 

400000.00 

17000.00 

13.625 

1600000.60 

109000.00 

18.750 

32000.00 

3000.00 

m 

CO 

8.625 

1600000.00 

69000.00 

13.750 

160000.00 

11000.00 

18.875 

1600000.00 

151000.00 

Q< 

8.750 

160000.00 

7000.00 

13.875 

1600000.00 

111000.00 

19.000 

200000.00 

19000.00 

«< 

8.875 

1600000.00 

71000.00 

14.000 

100000.00 

7000.00 

1?.125 

1600000.00 

153000.00 

^^ 

9.000 

200000.00 

9000.00 

14.125 

1600000.00 

113000.00 

19.250 

800000.00 

77000.00 

i? 

9.125 

1600000.00 

73000.00 

14.250 

800000.00 

57000.00 

19.375 

320000.00 

31000.00 

9.250 

800000.00 

37000.00 

14.375 

320000.00 

23000.00 

19.500 

400000.00 

39000.00 

s 

9.375 

64000.00 

3000.00 

14.500 

400000.00 

29000.00 

19.625 

1600000.00 

157000.00 

03 

9.500 

400000.00 

19000.00 

14.625 

1600000.00 

117000.00 

19.750 

800000.00 

79000.00 

^ 

9.625 

1600000.00 

77000.00 

14.750 

800000.00 

59000.00 

19.875 

1600000.00 

159000.00 

M 

9.750 

800000.00 

39000.00 

14.875 

1600000.00 

119000.00 

20.000 

10000.00 

1000.00           > 

W 

9.875 

1600000.00 

79000.00 

15.000 

40000.00 

3000.00 

20.125 

1600000.00* 

161000.00           H 
81000.00         s 

n 

*•* 

10.000 

20000.00 

1000.00 

15.125 

1600000.00 

121000.00 

20.250 

800000.00 

2 

1 

-  .  • 

•  . 

« 

to 

o 

s; 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  CoNection  Under  0MB 
Review 

agency:  Department  of  Veterans 

Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  docimient  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  number(8),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  appUcable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h]  of' 
Public  Law  96-511  applies. 
ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Administration.  (20A5A],  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420.  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  0MB  Desk  Officer,  Joseph  Lackey, 
Office  of  Management  and  Budget,  726 
Jackson  Place,  NW.,  Washington,  DC 
20503,  (202)  395-7316.  Please  do  not  send 
applications  for  benefits  to  the  above 
addresses. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
0MB  Desk  Officer  on  or  before  March 
15. 1991. 

Dated:  February  7, 1991. 
By  direction  of  the  Secretary. 
Frank  E.  LaOey, 

Associate  DASforlnfonnation  ReaouroeB 
Policies  and  Oversight 

Extension 

1.  Veterans  Benefits  Administration. 

2.  Vocational  Training  Application  for 
VA  Pensioners  (Chapter  15.  Title  38, 
U.S.C.). 

3.  VA  Form  2»-8966. 

4.  The  form  is  used  by  veterans  in 
receipt  of  VA  pension  benefits  to  apply 
for  vocational  training  benefits.  The 
information  is  used  by  VA  to  determine 
if  the  veteran's  eligibility  for  and 
entitlement  to  the  benefit 


5.  On  occasion. 

6.  Individuals  or  households. 
7. 2,500  responses. 

8. 1/5  hour. 

9.  Not  applicable. 
[FR  Doc  91-3400  Filed  2-12-91;  8:45  am) 
MUMB  coos  sno-ei-« 


Infomuition  Collection  Under  0MB 
Review 

agency:  Department  of  Veterans 

Affairs. 


action:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provision  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  This  document  Usts  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  nimiber(8),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Public  Law  96-511  applies. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
docimients  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Adminisfration,  (20A5A),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420  (202  23»- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  0MB  Desk  Officer,  Joseph  Lackey, 
Office  of  Management  and  Budget,  726 
Jackson  Hace.  NW.,  Washington,  DC 
20503,  (202)  395-7316.  Please  do  not  send 
applications  for  benefits  to  the  above 
address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  March 
15.1991. 

Dated:  February  7, 1991. 
By  direction  of  the  Secretary. 
F^ank  E.  LaOey, 

Associate  DAS  for  Information  Resources 
Policies  and  Oversight 

Reinstatnnent 

1.  Veterans  Benefits  Administration. 

2.  Notice  of  bitention  to  Foreclose. 

3.  VA  Form  2&-6851. 


4.  The  form  is  used  by  holders  of  GI 
(guaranteed/insured)  loans  to  notify  VA 
of  their  intention  to  foreclose.  Hie 
information  is  used  to  coordinate  the 
actions  of  VA  and  the  holder  so  that  all 
legal  requirements  regarding  foreclosure 
and  claim  payment  are  met 

5.  On  occasion. 

6.  Businesses  or  other  for-profit;  Small 
businesses  or  organizations. 

7. 39,050  responses. 

8.  y*  hour. 

9.  Not  applicable. 

[FR  Doc.  91-3410  Filed  2-12-91:  8:45  am] 
BIUJNaCOOC( 


Information  Collection  Under  OMB 
Review 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  tide  of  the 
information  collection;  (3)  the 
Department  form  number(8).  if 
applicable:  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Public  Law  96-511  applies. 

addresses:  Copies  of  the  proposed 
information  collection  and  supporting 
doctunents  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Administration.  (20ASA).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
2744 

Comments  and  questions  about  the 
items  (HI  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
Office  of  Management  and  Budget  726 
Jackson  Place,  NW..  Washingtoa  DC 
20503,  (202)  395-7316.  Please  do  not  send 
applications  for  benefits  to  the  above 
addresses. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  March 
15. 1991. 
Dated:  February  7, 1991. 
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By  diraction  of  the  Secretary. 

nank  B.  LaOey, 

Associate  DAS  for  Information  Resources 
Policies  and  Oversight 

R«viak» 

1.  Veterans  Benefits  Administration. 

2.  Application  and  Enrollment 
Certification  for  Individualized  Tutorial 
Assistance. 

3.  VA  Form  22-1990t 

4.  The  form  is  used  by  students  who 
are  receiving  VA  educational  assistance 
and  who  require  tutorial  assistance  to 
overcome  a  deficiency  in  one  or  more 
courses.  The  information  is  used  to 
process  claims  for  tutorial  assistance 
allowance. 

5.  On  occasion. 

6.  Individuals  or  households; 
Businesses  or  other  for-profit;  Non-profit 
institutions. 

7. 6,000  responses. 

8.  M  hour. 

9.  Not  applicable. 

(FR  Doc  91-3411  Filed  2-12-91:  6:45  am] 
lOOOti 


InfoinwUofi  CoHection  Under  0MB 


r.  Department  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection:  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  numbeits),  if 
applicable;  (4]  a  description  of  the  need 
and  its  use;  (S)  frequency  of  the 
infmmation  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond:  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Pubbc  Law  96-511  applies. 
»DPlW6m.  Copies  of  the  proposed 
information  collection  and  supporting 


documents  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Administration,  (20A5A),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420,  (202)  23^ 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
Office  of  Management  and  Budget,  726 
Jackson  Place,  NW.,  Washington,  DC 
20503,  (202)  395-7316.  Please  do  not  send 
applications  for  benefits  to  the  above 
addresses. 

DATis:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  March 
15, 1991. 

Dated:  February  7, 1991. 

By  direction  of  tlie  Secretary. 
Frank  B.  Lalloy, 

Associate  DAS  for  Information  Resources 
Policies  and  Oversight 

Reinstatement 

1.  Veterans  Benefits  Administration. 

2.  Insurance  Deduction  Application. 

3.  VA  Form  26-888. 

4  The  form  is  used  by  the  insured  to 
authorize  VA  to  make  deductions  fron 
benefit  payments  to  pay  premiums, 
loans  and/or  liens  on  his/her  insurance. 
The  information  is  used  to  process  the 
insured's  request 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  3,732  respranses. 

8.  Vt  hour. 

9.  Not  Applicable. 

[FR  Doc.  91-3412  Piled  2-12-61;  8:45  am] 
MUJNQ  COOC  nw  01  II 


Information  Collection  Under  OMB 
Review 

AOmcv:  Department  of  Veterans 

Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  This  docimient  hsts  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  title  of  the 


information  collection;  (3)  the 
Department  form  number(8),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Public  law  96-511  applies. 

ADOmsscs:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Administration,  (20A5A),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
Office  of  Management  and  Budget,  726 
Jackson  Place,  NW..  Washington,  DC. 
20503,  (202)  395-7316.  Please  do  not  send 
applications  for  benefits  to  the  above 
addresses. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  March 
15, 1991. 

Dated:  February  7, 1991. 

By  the  direction  of  the  Secretary. 
Frank  E.  LaUey, 

Associate  DAS  fijr  Information  Resources 
Policies  and  Oversight 

Reinstatement 

1.  Veterans  Benefits  Administration. 

2.  Application  for  Change  of 
Permanent  Plan — Medical. 

3.  VA  Form  2»-1549. 

4.  The  form  is  used  by  the  insured  to 
apply  for  a  change  of  insurance  plan 
fiiom  a  higher  reserve  value  to  one  with 
a  lower  reserve  value.  The  information 
is  used  to  determine  eligibility  of  the 
applicant  for  the  purpose  of  the  change. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  28  responses. 
a  %  hour. 

9.  Not  Applicable. 
[FR  Doc  91-3413  Filed  2-12-91: 8:45  am] 
MLLMM  coof  ssie-et-M 
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Sunshine  Act  Meetings 


Federal  Regtater 

VoL  56,  No.  30 

Wednesday,  February  13,  1991 


This  section  of  Vne  FEDERAL  REGISTER 
contains  notices  of  meetings  putriished 
under  ttw  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

TIME  AND  date:  1:30  p.m.,  February  19. 
1991. 

PLACE:  5th  Floor,  Conference  Room,  805 
Fifteenth  Street.  NW.  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  January  22, 

1991,  Board  meeting. 

2.  Labor  Department  brieflng  on  audit  plans 

for  1991. 

3.  Thrift  Savings  Plan  activity  report  by  the 

Executive  Director. 

4.  Review  of  completed  audit  reports 
"Pension  and  Welfare  Beneflts 

Administration  Review  of  the  Thrift 
Savings  Plan  Forfeiture  Process" 

"Pension  and  Welfare  BeneHts 
Administration  Review  of  Thrift  Savings 
Plan  System  Enhancement  Methodology" 

"Peiuion  and  Welfare  Benefits 
Administration  Review  of  USDA/OFM/ 
National  Finance  Center  Backup, 
Recovery,  and  Contingency  Planning  for 
the  Thrift  Savings  Plan" 


"Pension  and  Welfare  Benefits 
Administration  Review  of  National 
Finance  Center  Access  Control  and 
Security  Over  Thrift  Savings  Plan 
Resources" 

"Pension  and  Welfare  BeneHts 
Administration  Review  of  National 
Finance  Center  Software  Change 
Controls  for  Thrift  Savings  Plan 
Resources" 

"Pension  and  Welfare  Benefits 
AdminiBtration  Review  of  the  Office  of 
Fiannce  and  Management  National 
Fmance  Center  Billing  Process  for  the 
Thrift  Savings  Plan" 

'Tension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift 
Savings  Plan  users  Documentation  at  the 
National  Finance  Center" 
6.  Review  of  investment  poUcy. 

CONTACT  PERSON  FOR  MORE 

information:  Tom  Trabucco.  Director. 
Office  of  External  Affairs.  (202)  523- 
5660. 

Dated:  February  8, 1991. 
Fiands  X.  Cavanaugh, 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  91-3540  FUed  2-8-61;  8:45  am] 
Btuma  CODE  S7S0-01-H 

NATIONAL  TRANSPORTATION  SAFETY 
BOARD 


TIME  AND  date:  9:30  a.m..  Wednesday, 

February  2a  1991. 

PLACE:  Board  Room  Eighth  Floor.  800 

Independence  Avenue,  SW.. 

Washington.  DC  20594. 

STATUS:  The  first  two  items  are  open  to 

the  public  The  last  item  is  closed  under 

Exemption  10  of  the  Govenunent  in 

Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

5281B    Railroad  Accident  Report  Derailment 
of  Southeastern  Transportation 
Authority  Commuter  'Train  01, 
Philadelphia,  Pennsylvania,  March  7, 
1990. 

5404  Proposed  Position  Papers:  Selected 
Highway  Safety  Issues.  (Calendared  by 
Chairman  Kolstad.) 

5436    Opinion  and  Order  Administrator  V. 
Green.  Docket  SE-S611;  disposition  of 
respondent's  appeal.  (Calendared  by 
Member  Lauber.) 

NEWS  MEOU  CONTACT:  Alan  Pollock. 

382-6600. 

FOR  MORE  mPORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-8525. 

Dated:  February  8, 1991. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
[FR  Doc.  91-3552  Filed  2-11-61;  12:36  pm] 
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BEST  COPY  available: 


Wadnesday 
February  13,  1991 


Part  li 


Department  of 
Education 


Cooperative  Demonstration  Program 
(Buiiding  Trades);  Notice  of  Final 
Priorities;  inviting  Appiications  for  New 
Awards  for  Fiscal  Year  1991;  Notices 
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DEPARTVEST  OF  EDUCATION 

Offlott  of  VocuBoml  md  Adult 
Ediicrtow;  Coopftiv  Dwnoottratlon 
PioyiMi  (BuHdbtQ  Trades) 

Aomcv:  Department  of  Education. 
action:  Notice  of  final  priorities, 
required  activities,  selection  criteria, 
and  additional  factor  for  grants  to  be 
made  in  fiscal  year  1901. 


;  The  Secretary  of  Education 
establishes  priorities  for  a  grant 
competition  (for  awards  to  be  made  in 
fiscal  year  1991  using  funds 
appropriated  in  fiscal  year  1990)  under 
the  Cooperative  Demonstration  Program 
authoriud  by  the  Carl  D.  Perkins 
Vocational  Education  Act  (Perkins  Act). 
20  U.S.a  2301  et  seq.  (1988).  Under  the 
absolute  priority,  all  funds  under  this 
competition  (approximately  $9  million) 
will  be  reserved  for  applications 
proposing  to  develop  model 
demonstration  centers  serving  two  or 
more  States  that  would  create  new 
training  opportimities  or  expand  or 
improve  existing  training  activities  in 
the  building  trades.  Within  the  same 
competition,  under  a  competitive 
priority,  additional  points  will  be 
awarded  to  applications  proposing  to 
develop  centers  that  focus  wholly  or 
primarily  on  the  masonry  trades.  To  be 
eligible  for  these  additional  points,  the 
proposed  centers  must  involve 
cooperation  between  the  private  sector 
and  public  agencies  and  must  be  based 
on  successful  training  programs  in  these 
trades.  The  Secretary  also  requires 
applicants  to  submit  certain  written 
assurances,  described  under  the 
"Activities"  section  of  this  notice,  as 
part  of  their  applications  for  this 
program,  and  prohibits  the  use  of 
Federal  funds  received  under  this 
program  to  cover  the  costs  of  equipment 
used  for  project  activities.  Additionally, 
the  Secretary  requires  a  full-time  project 
director  for  each  project  funded.  Finally, 
the  Secretary  will  use  new  selection 
criteria  In  evaluating  applications 
submitted  for  this  competition  only,  and 
will  use  an  additional  factor  in  selecting 
applications  for  funding  to  ensure  that 
projects  are  distributed  geographically 
throughout  the  Nation. 
■mCTTVI  OATC  The  provisions  in  this 
notice  takes  effect  either  April  1, 1991. 
or  later  if  the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date,  call  or  write  the 
Department  of  Education  contact 
person. 

rem  nmmn  mipomiation  contact: 
Richard  F.  DiCola.  Program 
Improvement  Branch.  Division  of 
National  Programs,  Office  of  Vocational 


and  Adult  Education  (room  4512. 

Switzer  Building).  400  Maryland  Avenue 

SW..  Washington.  DC  20202-7242. 

Telephone  (202)  732-2362.  TDD  (202) 

732-2235. 

SUPMmiNTARV  INFOmiATK>N: 

Program  Information 

Labor  market  demand  in  the  building 
trades  is  often  insufficient  in  a  single 
State  to  support  extensive  State  or  local 
training  activities.  A  regional  approach 
(serving  two  or  more  States)  to  that 
training  could  facilitate  pre-job  and 
apprenticeship  training,  improve 
existing  specialized  craft  training,  and 
improve  the  access  of  women, 
minorities,  and  the  economically 
disadvantaged  to  these  trades.  The 
development  of  model  regional 
demonstration  centers,  based  on 
successful  training  programs  in  the 
building  trades  and  creating  new 
training  opportunities  or  expanding  or 
improving  existing  training  activities, 
could  help  meet  the  need  for  workers  in 
these  trades — trades  that  are  frequently 
in  the  small  business  arena  and  that 
tend  to-be  cyclical  in  nature. 
Additionally,  the  development  of  model 
regional  demonstration  centers  could 
serve  as  a  catalyst  for  private 
contributions  to  this  critical  training 
effort. 

Congressional  committee  reports  have 
indicated  a  desire  that  some  of  the  funds 
appropriated  for  the  Cooperative 
Demonstration  Program  be  used  to 
support  the  development  of  model 
regional  training  centers  that  would 
supplement  existing  training  activities  in 
specialized  crafts,  including  the  masonry 
trades.  (S.  Rep.  No.  127.  lOlst  Cong..  Ist 
Sess.  269  (1989).  H.R.  Rep.  No.  172. 101st 
Cong.,  1st  Sess.  157  (1989).)  In  order  to 
provide  for  the  effective  use  of  the  funds 
appropriated  for  the  program,  centers 
should  be  focused  on  the  masonry 
trades  or  other  building  trades. 

Training  in  the  building  trades  can  be 
conducted  most  effectively  with  the 
active  involvement  and  cooperation  of 
both  the  private  sector  and  public 
agencies.  Effective  partnerships 
between  the  private  sector  and  public 
agencies  are  an  important  aspect  of  the 
Cooperative  Demonstration  Program, 
which  is  designed,  in  part  to 
demonstrate  ways  in  which  public 
agencies  and  the  private  sector  can 
work  together  to  assist  students  to 
attain  the  advanced  level  of  skills 
needed  to  make  the  transition  from 
school  to  work. 

On  June  14. 1990,  the  Secretary 
published  a  notice  of  proposed 
priorities,  required  activities,  selection 
criteria,  and  additional  factor  for  tha 


Cooperative  Demonstration  Program 
(Building  Trades)  in  the  Federal  Register 
(55  FR  24196). 

There  are  several  changes  between 
the  proposed  notice  and  this  final  notice. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority,  required  activities,  selection 
criteria,  and  additional  factor,  fifteen 
parties  submitted  comments  on  the 
proposed  notice.  An  analysis  of  the    - 
comments  follows: 

Fulfilling  Congressional  Intent 

Comments:  Seven  commenters 
asserted  that  using  a  competitive 
preference  for  applications  emphasizing 
masonry  trades  (rather  than  an  absolute 
preference)  might  not  result  in  the 
obligation  of  the  full  $4,000,000  for 
centers  emphasizing  the  masonry  trades, 
as  intended  by  Congress. 

Discussion:  The  decision  to  establish 
in  a  single  competition  an  absolute 
preference  for  projects  in  the  building 
trades  with  a  competitive  preference 
given  for  projects  in  the  masonry  trades 
was  made  to  ensure  the  funding  of  high 
quality  projects.  The  Secretary  believes 
that  an  expanded  pool  of  applicants 
competing  for  scarce  Federal  dollars  in  a 
particular  area  will  enhance  the  quality 
of  the  projects  funded.  Further,  in  view 
of  the  relatively  few  awards  estimated 
to  be  made  under  this  competition, 
earning  ten  additional  points  for  meeting 
the  competitive  priority  is  likely  to  give 
a  significant  competitive  edge  to 
applicants  for  projects  in  the  masonry 
trades  whose  applications  are  of 
sufficient  quality  to  score  well  on  the 
selection  criteria.  The  Secretary  believes 
that  this  approach  should  ensure  that  at 
least  $4,000,000  of  the  available  funds 
are  used  for  centers  emphasizing  the 
masonry  trades,  so  long  as  there  are  a 
sufficient  number  of  qualified 
applications  for  such  centers. 

Changes:  None. 

Need  for  Workers  in  the  Masonry 
Trades 

Comments:  Four  commenters 
questioned  why  the  Secretary  was 
proposing  a  competition  in  the  area  of 
the  masonry  trades.  One  of  the 
commenters  recommended  that  the 
Department  survey  current  and 
forecasted  need  for  craftsmen  in  various 
areas  of  the  country. 

Discussion:  As  indicated  under 
Program  Information,  congressional 
coaamlttee  reports  on  the  fiscal  year 
1960  appropriations  bills  have  Indicated 
■  deslr*  that  some  of  the  funds 
appropriated  for  the  Cooperative 
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Demonstration  Program  be  used  to 
sufiport  the  development  of  model 
regional  training  centers  that  would 
supplement  existing  training  activities 
for  skilled  tradesmen,  including  the 
masonry  trades.  Although  the  House 
report  states  only  that "...   the  mason 
and  bricklaying  trade  is  one 
occupational  group  which  might  benefit 
from  such  an  approach   .  .  .."  the 
Senate  report  indicates  that  funds 
should  be  ".  .  .  made  available  for  the 
purpose  of  supporting  model  regional 
training  centers  whidi  will  supplement 
local  training  activities  in  the  masonry 
ti-ade." 
Changes:  None. 

Competitive  Preference  Should  be  Given 
Only  to  Applications  That  Focus  Wholly 
on  the  Masonry  Trades 

Comments:  Two  commenters 
suggested  changing  the  language  of  the 
competitive  preference  so  that 
competitive  preference  would  only  be 
given  to  applications  for  centers  that 
focus  wholly  on  the  masonry  trades. 

Discussion:  As  proposed,  the  language 
of  the  competitive  preference  permits 
the  Secretary  to  award  up  to  ten  points 
for  ^e  masonry  components  of 
applications,  regardless  of  whether  the 
application  focuses  exclusively  on 
masonry  trade  or  includes  non-masonry 
building  trades  as  well.  Upon  further 
review  the  Secretary  agrees  that  this 
proposed  language  could  have  led  to  the 
awarding  of  tiie  maximum  number  of 
points  to  applications  that  include  only 
minimal  masonry  trades  components. 
Since  the  competitive  preference  is 
intended  to  award  extra  points  to 
applications  that  focus  exclusively  or 
principally  on  the  masonry  trades,  the 
Secretary  agrees  that  this  language 
should  be  clarified. 

However,  the  Secretary  beheves  it 
would  be  unwise  and  unreasonably 
inflexible  to  restrict  eligibility  for  the 
competitive  preference  only  to 
applications  that  focus  exclusively  on 
the  masonry  trades. 

Changes:  The  language  of  the 
competitive  preference  has  been 
changed  to  clarify  that  only  applications 
for  centers  that  focus  whoUy  or 
primarily  on  the  masonry  trades  are 
eligible  to  receive  any  of  the  additional 
ten  points  for  this  priority. 

Projects  Should  Serve  Two  or  More 
States 

Comments:  Three  commenters 
questioned  the  requirement  for  the 
regional  demonstration  projects  funded 
under  the  progrsM  to  serve  two  or  more 
States,  pointing  out  that  jurisdictional 
battles  and  inter-State  rivalries  would 
make  eCfoctive  coordination  virtually 


impossible  or  might  inhibit  some  States 
from  submitting  applications  to  the 
program.  One  oommenter  suggested,  as 
an  alternative  to  regional  projects, 
expanding  the  number  of  trades 
involved  in  the  projects. 

Discussion:  The  requirement  that 
regional  demonstration  projects  funded 
under  the  program  serve  two  or  more 
States  was  not  intended  to  imply  that  a 
formal  partnership  between  States 
woiild  be  required.  While  a  formal 
partnership  would  probably  satisfy  the 
requirement  to  serve  two  or  more  States, 
an  application  could  also  satisfy  the 
requirement  by  describing  the  activities 
that  would  be  carried  on  in  two  or  more 
States.  Several  examples  of  activities 
that  might  satisfy  the  requirement  to 
serve  two  or  more  States  include: 

(a)  Expanding  student  recruitment  and 
placement  activities  into  another  State; 

(b)  Conducting  an  inservice  staff 
development  workshop  at  the  model 
regional  demonstration  center  site  for 
achninistrators  and  instructional  staff 
from  several  States:  or 

(c)  Travelling  to  a  State  or  States 
other  than  the  one  in  which  the  center  is 
located  to  provide  technical  assistance 
to  administrators  and  instructional  staff 
in  replicating  training  activities. 

Since  the  Cooperative  Demonstration 
Program  is  a  nationcd  program,  the 
results  of  projects  funded  under  the 
program  should  be  replicable  in  more 
than  one  locality  or  State.  The  Secretary 
believes,  therefore,  that  the  requirement 
for  centers  to  serve  two  or  more  States 
is  reasonable. 

Regarding  the  expansion  of  the 
numbers  and  types  of  trades  that  might 
be  considered  in  this  competition,  the 
Secretary  believes  that  establishing  an 
absolute  preference  for  projects  in  the 
building  trades  with  a  competitive 
preference  for  projects  in  the  masonry 
trades  focuses  the  use  of  limited 
resources  on  areas  that  present  great 
potential  for  new  jobs. 

Changes:  None. 

Requirement  for  Written  Assurances 

Comments:  Two  commenters  asserted 
that  requiring  public  agencies  to  provide 
written  assurances  could  give  State  and 
local  agencies  unreasonable  powers  of 
approval  or  disapproval  over  training 
programs  >ti»«ignarf  by  the  private  sector 
and  that  this  requirement  would 
undermine  Congress'  desire  to  involve 
the  private  sector  in  vocational 
education.  Another  commenter  Hid  not 
understand  the  role  of  a  public  agency 
or  educational  institutioo  in  projects. 

Discussion-  Section  411  of  the  Perkins 
Act  authorized  the  Secretvy  to  fund 
projects  under  the  Cooperative 
Demonstration  Program  tfiat  are  •*•  •  * 


examples  of  successful  cooperation 
between  the  private  sector  and  public 
agencies  in  vocational  education."  The 
required  cooperation  is  less  likely  to 
come  about  ii  an  applicant  has  not 
already  ensured  the  support  and 
participation  of  both  the  public  and 
private  sector  elements  prior  to 
submitting  an  application.  Written 
assurances  from  both  types  of  entities 
provide  evidence  that  contact  has  been 
made  and  that  Involvement  and 
cooperation  in  the  planning  and 
operation  of  project  activities  will  occiir. 

The  requirement  for  written 
assurances  has  never  been  construed  as 
giving  one  type  of  entity  the  power  of 
approval  or  disapproval  over  an  activity 
or  program  developed  or  conducted  by 
another.  It  may  be  helpful,  however,  to 
offer  the  following  as  examples  of  tiie 
types  of  acceptable  "written 
assurances"  that  the  private  sector 
might  reasonably  request  and  receive 
firrm  the  public  sector 

(a)  Letters  fnm  individuals  employed 
by  public  agencies  agreeing  to  serve  on 
project  advisory  committees; 

(b)  Documentation  that  ensures 
funding  from  the  public  agency: 

(c)  Agreements  concerning  the  use  of 
public  agency  facilities,  equipment  and 
other  resources  that  might  be  important 
to  project  activities;  or 

(d)  Offers  to  help  promote  replication 
of  the  project  in  other  areas. 

As  the  examples  imply,  the  role  of  the 
cooperating  entities  may  range  from 
very  limited  individual  consultant-type 
activities  to  full  and  equal  partnerships 
between  the  private  and  public  sector 
representatives.  It  should  be  noted, 
however,  that  although  a  minimal  level 
of  cooperation  will  be  sufficient  to 
estabUsh  application  eligibility,  the 
extent  of  public  and  private  sector 
involvement  and  cooperation  will  be 
reflected  in  a  particular  application's 
score  under  the  selection  criterion 
entiUed  "Public  and  Private  Sector 
Involvement"  Given  the  various  types 
and  levels  of  cooperation  that  might  be 
considered  to  fulfill  the  requirement  for 
cooperation  between  the  public  agencies 
and  the  private  sector,  the  Secretary 
believes  that  the  requirement  for 
applicants  to  provide  written  assurances 
that  involvement  and  cooperation  will 
occur  is  both  reasonable  and  necessary. 

Changes:  None. 

Selection  Criteria 

Comments:  Two  commenters 
suggested  that  requiring  appUcations  to 
address  eadi  Individual  criterion  might 
be  tMvdensome.  One  commentn'    ■ 
indicated  that  the  criteria  for  program 
design,  need,  plan  of  operation,  quality 
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of  penonneL  and  budget  and  cost 
ff^ctiveneu  •bould  be  evaluated 
togetber  to  ensure  tbat  only  pro)ecta  that 
take  a  holistic  approach  to  training  are 
funded.  Another  coaunenter  asked  that 
applicants  be  allowed  some  flexibility  in 
pursuing  the  overall  program  goals 
reflected  in  the  telection  criteria. 

DiscusaJon:  The  decision  to  separate 
rather  than  aggregate  certain  individual 
•action  criteria  is  based  largely  on  the 
Department's  experience  in  the 
development  and  use  of  selection 
criteria  to  evaluate  applications. 
Although  it  might  work  to  the  advantage 
of  some  applicants  to  have  their 
applications  evaluated  using  fewer, 
more  comprehensive  criteria,  most 
applicants  probably  find  it  easier  and 
more  beneficial  to  address  several,  more 
discrete  individual  criteria. 
Additionally,  the  use  of  eight  individual 
criteria  for  this  competition  will  make  it 
easier  for  reviewers  to  evaluate  the 
applications  as  well  as  for  applicants  to 
understand  the  reasons  why  their 
Sfiplications  were  or  were  not  funded 
and  to  use  this  information  in  improving 
their  applications  for  future 
competitions.  The  Secretary  bebeves 
that  the  benefits  of  using  several 
discrete  individual  selection  criteria 
outweigh  the  advantages  of  employing 
fewer,  more  comprehensive  criteria. 

Regarding  the  flexibility  applicants 
have  in  addressing  the  selection  criteria, 
applicants  that  do  not  address  all  of  the 
factors  for  each  criterion  significantly 
reduce  their  chances  of  being  funded. 

Changes:  None. 

Matching  Requirement 

Comments:  One  commenter  suggested 
that  the  Department  of  Education 
require  grantees  to  match  at  least  SO 
percent  of  the  Federal  funds  awarded. 
Further,  the  commenter  suggested  that 
the  match  include  a  significant 
percentage  in  actual  dollars  with  the 
balance  composed  of  in-kind  services. 

Discussion:  Section  411(b)(2)  of  the 
Peridns  Act  requires  grantees  under  the 
Cooperative  Demonstration  Program  to 
provide  at  least  25  percent  of  the  total 
cost  of  the  project  Regarding  the  form  of 
the  match,  section  411(b)(2)  provides 
that  the  non-Federal  "*  *  •  share  may 
be  in  the  form  of  cash  or  in-kind 
contributions,  including  facilities, 
overhead,  personnel  and  equipment 
fairly  valued"  The  Secretary  does  not 
have  authority  to  change  this  statutory 
provision. 

Changes:  None. 

Screening  Students  To  Be  Trained 

Coiiunents:  One  commenter  expressed 
a  concern  for  how  prospective  center 
trainees  would  be  screened  to  determine 


their  desire  to  benefit  bom  project 
activities. 

Discussion:  Information  regarding 
student  recruitment  and  screening 
procedures  and  the  services,  such  as 
counseling,  that  a  project  would  provide 
in  order  to  motivate  participants  so  that 
they  receive  the  maximum  benefits  of 
the  services  offered  would  be  part  of  an 
appHcant's  plan  of  operation  for  the 
project  Moreover,  in  addressing  the 
"Plan  of  Operation"  criterion,  applicants 
must  indicate  how  project  participants 
who  are  otherwise  eligible  to  participate 
are  selected  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
handicapping  condition.  The  Secretary 
does  not  believe,  however,  that  it  is 
necessary  to  specify  how  a  project 
should  screen  students. 

Changes:  None. 

Requirements  for  Facilitating  Pre-fob 
and  Apprenticeship  Training,  Improving 
Existing  Specialized  Craft  Training,  and 
Improving  Access  of  Target  Populations 

Comments:  One  commenter 
contended  that  projects  should  not  be 
limited  to  facilitating  pre-job  or 
apprenticeship  training,  to  improving 
existing  specialized  craft  training,  and  to 
improving  the  access  of  women, 
minorities,  and  the  economically 
disadvantaged  to  the  building  trades. 
The  commenter  suggested  these 
requirements  would  limit  the  levels  and 
nature  of  the  training  and  the  target 
populations  that  could  receive  the 
training.  The  commenter  believed  that 
these  requirements  should  be  a  part  of 
the  requirement  to  create  new  training 
opportunities  or  expand  or  improve 
existing  training  activities  and  not 
separate  additional  project  components. 

Discussion:  The  requirements  of  the 
absolute  preference  should  be  viewed  as 
minimal  conditions  for  establishing 
applicant  eligibility  and  not  as  strict 
limitations  on  the  types  of  related 
activities  that  projects  may  propose. 
Although  an  application  must  address 
each  of  the  requirements  of  the  absolute 
preference,  applicants  may  propose 
additional  activities  that  build  on  these 
minimal  conditions.  Prospective 
applicants  should  understand  however, 
that  the  requirements  specified  in  the 
absolute  preference  must  be  addressed 
and  that  proposing  to  conduct  activities 
that  are  unrelated  to  the  minimal 
requirements  reflected  in  the  absolute 
preference  may  disqualify  an 
application  or  cause  the  appUcation  to 
be  reviewed  unfavorably  under  the 
criteria  for  evaluating  applications.  For 
example,  although  one  of  the 
requirements  specifies  that  projects 
must  facilitate  pre-job  and 
apprenticeship  training,  applicants  may 


wish  additionally  to  include  a  project 
component  for  persons  who  are  already 
employed.  Similarly,  staff  development 
that  is  needed  to  implement  student 
training  would  be  considered  an 
allowable  activity  (although  staff 
development  proposed  as  a  component 
that  is  unrelated  to  student  training 
would  not  be  funded).  Additionally, 
applicants  may  want  to  propose 
activities  that  in  addition  to  improving 
access  for  women,  minorities,  and  the 
economically  disadvantaged  would    ■ 
improve  access  for  other  populations  an 
well. 

Changes:  The  language  of  four  of  the 
components  of  the  absolute  preference 
has  been  changed  to  indicate  that  thev 
may  be  considered  to  be  a  part  of 
expanding  or  improving  existing  training 
activities  rather  than  separate  and 
additional  project  components.  Similar 
language  in  the  selection  criterion 
"Program  Design"  has  also  been 
changed 

Projects  Must  Serve  as  Catalysts  for 
Private  Contributions 

Comments:  One  commenter  a^ed 
that  the  notice  clarify  the  requirement 
that  projects  be  designed  so  that  they 
will  serve  as  catalysts  for  private 
contributions.  Specifically,  the 
commenter  wanted  the  notice  to  state 
that  this  requirement  does  not  preclude 
the  participation  of  existing  training 
programs  financed  through  collective 
bargaining. 

Discussion:  The  requirement  that 
projects  be  designed  to  serve  as 
catalysts  for  private  contributions  to 
training  efforts  in  the  building  trades  is 
not  intended  to  preclude  the 
participation  of  existing  programs 
fxmded  through  collective  bargaining. 
Nor  does  the  Secretary  view  die 
requirement  as  precluding  the 
participation  of  existing  programs 
financed  through  collective  bargaining. 
Because  existing  programs  funded 
through  collective  bargaining  are 
already,  in  a  sense,  supported  by  private 
contributions,  the  goal  of  any  applicant 
with  a  program  funded  through 
collective  bargaining  should  be  to 
expand  training  opportunities  by 
seeking  additional  sources  of  funds  bom 
the  private  sector  beyond  what  the 
applicant  abeady  funds  itself. 

Changes:  None. 

Prohibition  of  Using  Federal  Funds  for 
Equipment 

Comments:  One  commenter  argued 
against  the  proposal  to  prohibit  the  use 
of  Federal  funds  to  cover  the  costs  of 
equipment  used  for  project  activities, 
stating  that  the  nature  of  the  training 
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and  the  establishment  of  new  centers 
will  require  the  purchase  of  certain 
start-up  equipment  to  be  used  in  training 
and  in  managing  the  program. 

Discussion:  The  Secretary  does  not 
believe  that  prohibiting  the  use  of 
Federal  funds  to  purchase  or  lease 
equipment  is  inconsistent  with  the 
priorify  to  develop  model  regional 
demonstration  centers.  Since  the 
primary  purpose  of  this  competition  is  to 
demonstrate  successful  training 
programs,  the  most  efficient  use  of  these 
funds  is  to  promote  training  that  will 
help  students  secure  jobs  or 
apprenticeships.  If  Federal  funds  were 
to  be  used  to  purchase  or  lease 
equipment,  the  intended  purpose  of  the 
competition  would  be  diminished  This 
priorify  notice  will  help  ensure  that  the 
funds  available  are  used  where  they  are 
most  needed — to  train  students. 

Additionally,  one  of  the 
responsibilities  of  the  partnership  under 
this  priorify  notice  is  to  address  training 
needs  by  sharing  resources  and 
searching  for  ways  to  improve  training 
on  a  long-term  basis.  Purchasing  or 
leasing  equipment  is  an  ongoing 
commitment  and  responsibility  that  is 
best  met  by  the  local  partnership  rather 
than  the  Federal  Government 

Finally,  projects  funded  under  the 
Cooperative  Demonstration  Program 
must  be  capable  of  wide  replication.  If 
Federal  funds  are  used  to  purchase  or 
lease  equi|»aent  the  possibilities  for 
replication  become  somewhat  limited 
The  Secretary  believes  it  is  therefore    ' 
necessary  to  prohibit  the  use  of  Federal 
funds  for  equipment  purchases  or  leases 
if  project  replication  is  to  be  more 
widely  possible  and  if  there  is  to  be 
improved  accountabilify  for  the  use  of 
Federal  funds  for  die  direct  training  of 
students. 

Changes:  None. 

Geographic  Distribution 

Comments:  One  commenter  stated 
that  the  additional  factor  for  geograj^c 
distribution  would  be  more  appropriate 
as  a  specific  requirement  under  the 
criteria  for  evaluating  applications. 

Discussion:  The  use  of  the  additional 
factor  for  geographic  distribution  is 
proposed  only  in  the  event  that  the 
applications  the  panels  rate  most  hl^ify 
are  not  equitabfy  distributed  throu^out 
the  nation.  Since  more  than  one  panel 
wiU  be  used  to  review  the  applications, 
no  one  panel  will  be  able  to  evaluate 
whether  an  equitable  geographic 
distribution  has  been  achieved  That 
decision  is  best  left  to  the  Secretaiy. 

Changes:  Htms, 


Requirement  for  a  Full-Time  Protect 
Director 

Comments:  One  commenter  said  that 
the  Secretary  should  not  require  a  full- 
time  project  director,  but  instead  aUow 
some  flexibilify  in  the  extent  to  which 
high  level  personnel  should  be  assigned 
to  projects. 

Discussion:  The  magnitude  of  die 
projects  to  be  funded  under  this 
competition  is  such  that  a  single  key 
(i.e.,  "high  level")  person  shoidd  be 
assigned  to  direct  day-to-day  project 
activities  full-time.  This  person  should 
be  the  primary  contact  for  field  inquiries 
about  tiie  project  as  well  as  for 
communications  between  the  grantee 
and  the  Department's  grants  and 
program  offices.  Ahhoagh  this 
individual  may  have  airather  position 
tide  within  the  applicant's  agency, 
organization,  or  institution,  for  the 
purposes  of  this  grant  the  person  who 
directs  the  day-to-day  project  activities 
should  be  considered  the  "Project 
Director." 

Changes:  None. 

Provide  a  Common  Definition  for  the 
Term  "Building  Trades" 

Comments:  One  commenter  suggested 
that  the  Secretary  seek  a  common 
definition  for  the  term  "building  trades." 
noting  die  national  scope  of  the 
program.  The  commenter  also  indicated 
that  there  is  no  apparent  reason  for  the 
competition  to  be  based  on  definitions 
that  could  dtange  from  State  to  State 
and  that  different  State  definitions  ml^t 
be  narrower  than  those  used  by  persons 
in  the  building  trades. 

Discussion:  Seeking  a  common 
definition  of  the  term  "building  trades" 
would  require  research  and  consensus 
building  dtat  is  beyond  the  scope  of  this 
competition.  Any  definition  that  mi^t 
arise  bom  those  activities  would 
probably  be  based  on  the  "lowest 
common  denominator,"  would  restrict  or 
conflict  with  many  State-level 
definitions,  and  might  not  be  as 
indusive  as  those  actually  involved  in 
the  building  trades  might  expect 

State-level  definitions  of  the  trades 
that  would  be  included  in  the  area  of  the 
building  trades  readily  exist.  For  the 
purposes  of  seeking  Sitate  interest 
support  and  possible  funding  for 
replication,  it  is  important  that 
applicants  propose  to  develop  centers 
that  focus  on  training  for  trades  that  are 
compatible  with  the  State  vocational 
education  agency's  definitions  for  those 
trades. 

For  purposes  of  clarification,  the 
Secretary  notes  that  the  use  of  die  term 
"building  trades"  may  not  be  nnifbrm 
from  Bute  to  State  and  diat  die  U.S. 


Department  of  Education's  publication 
entided  "A  Classification  of 
Instructional  Programs  (dP)"  uses  the 
term  "construction  trades."  For  the 
purpose  of  providing  a  written 
assurance  from  the  State  Directors  of 
Vocational  Education  in  the  States  to  be 
served  by  the  pn^wsed  model  regional 
demonstration  center,  the  terms 
"building  trades"  and  "coostmction 
trades"  may  be  used  sjrnonymously. 
Changes:  Nona. 

Clarify  the  Term  "Masonry  Trades" 

Comments:  One  commenter  asked 
that  the  term  "masonry  trades"  be 
clarified  to  make  sure  that  it  includes 
relevant  categories  such  as  brick,  blodu 
stone,  and  concrete  woric 

Discussion:  The  Secretary  agrees  that 
the  term  "masosry  trades"  shoidd  be 
clarified  but  is  onwilUng  to  establish  a 
narrow  dcfinitioa  aloog  the  lines  of  the 
types  of  materials  with  which  masons 
customaiify  work.  In  order  to  distinguish 
applications  that  might  be  eligible  for 
the  competitive  preference  from  those 
that  would  not  be  eligible,  however, 
applicants  may  wish  to  present  seme 
evidence  that  the  building  trade  or 
trades  oo  trfaidi  they  are  proposing  to 
focus  are  either  masonry  trades  or  non* 
masonry  trades.  Examples  of  evidence 
that  mi^  be  considered  in  support  of 
an  applicatkm's  eligibilify  for  the 
competitive  preference  include: 

(a)  A  written  assurance  form  die  State 
Directors  of  Vocational  Education  in  the 
States  to  be  served  by  the  proposed 
model  regional  demonstration  center 
that  the  building  trades  in  which 
training  is  to  be  provided  are  masonry 
trades.  This  assurance  may  be 
contained  in  the  same  dooimentatioa 
from  the  State  Directors  of  Vocational 
Education  in  support  of  an  spplication's 
eligibilify  for  the  absolute  preference  for 
centers  focusing  on  training  in  the 
building  trades; 

(b)  A  citation  from  some  standard 
reference  material,  such  as  the  U.S. 
Department  of  Education's  publication 
entided  "A  Classification  of 
Instructional  Program  (OP)",  tiiat  the 
building  trades  in  which  training  is  to  be 
provided  are  masonry  trades:  or 

(c)  Other  evidence  provided  by  the 
appUcant  tiiat  woidd  support  its 
contention  that  the  build^  trades  in 
which  training  is  to  be  provided  are 
masonry  trades. 

Changes:  None. 

Requirement  for  Letters  of  Commitment 
From  Employers 

Comments:  One  commenter  suggested 
that  tiie  requirement  for  applicants  to 
provide  letters  from  employers 
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promising  to  hire  training  completers  is 
too  stringent 

Discussion:  The  selection  criterion 
entitled  "Need"  requires  applicants  to 
provide  evidence  that  the  vocational 
training  to  be  provided  will  result  in 
trainees  becoming  employed  in  jobs  or 
apprenticeships  related  to  the  training 
received  during  the  project.  The 
criterion  further  indicates  that 
documentation  that  would  be  accepted 
in  support  of  this  criterion  includes 
letters  of  commitment  from  employers  to 
hire  training  completers.  The  Secretary 
recognizes  that  the  precise  content  of 
these  letters  may  vary,  however,  and 
that,  while  some  letters  may  be 
construed  as  legally  enforceable 
contracts,  others  may  include  conditions 
concerning  placement  such  as  the 
availability  of  a  job  opening  in  an  area 
elated  to  training.  Other  letters  may 
simply  indicate  that  the  employer  will 
make  every  effort  to  hire  training 
completers  nvithout  implying  that  some 
kind  of  contractual  commitment  is 
involved  Reviewers  will  make 
judgments  regarding  the  content  of  these 
letters  and  assign  points  accordingly. 

Given  the  importance  of  relating 
training  to  jobs  that  will  be  available 
upon  the  completion  of  training,  the 
Secretary  views  the  submission  of 
documentation  regarding  the  likelihood 
of  job  placement  as  esaential  to  project 
success. 

Changes:  None. 

Pn'oiity 

Abgoluta  Preference:  In  accordance 
with  the  Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105(c)(3}.  the  Secretary 
establishes  an  absolute  preference  for 
the  fiscal  year  1981  grant  competition 
under  the  Cooperative  Demonstration 
Program  for  projects  that  develop  model 
regional  demonstration  centers  that  are 
based  on  successful  local  training 
programs  in  the  building  trades,  and  that 
will: 

(a)  Serve  two  or  more  States; 

(b)  Create  new  training  opportunities 
or  expand  or  improve  existinjg  training 
activities  that  include: 

(1)  FadliUting  pre-job  and 
apprenticeship  training: 

(2)  Improving  existing  specialized 
craft  training; 

(3)  Improving  the  access  of  women, 
minorities,  and  the  economically 
disadvantaged  to  the  building  trades; 
and 

(4)  Serving  as  a  catalyst  for  private 
contributions  to  training  efforts  in  the 
building  trades; 

(c)  Involve  cooperation  between  the 
private  sector  (including  employers, 
consortia  of  employera,  labor 


organizations,  building  trade  councils, 
and  other  private  agencies, 
organizations,  and  institutions)  and 

[mblic  agencies  (including  State  and 
ocal  educational  agencies,  pubUc 
postsecondary  educational  institutions, 
public  institutions  of  higher  education, 
and  other  public  agencies,  organizations, 
and  institutions); 

(d)  Expend  no  Federal  funds  received 
under  this  program  for  equipment  as 
defined  in  34  CFR  74.132  and  34  CFR 
80.32;  and 

(e)  Be  based  on  successful  training 
programs  in  the  building  trades,  as 
evidenced  by  empirical  data  on  the 
performance  of  training  program 
participants  and  placement  of 
participants  in  jobs  or  apprenticeships 
related  to  the  training  they  received 
during  the  program 

NolK  Under  M  CFR  75.106(c)(3).  the 
Secretary  funds  under  tliia  competition  only 
■pplicationt  that  meet  tlie  abaolute  priority. 
Applicationa  that  do  not  meet  the  absolute 
priority  ore  ineligible  and  will  not  be 
considered. 

Competitive  Preference:  Among 
applications  that  meet  the  absolute 
preference,  the  Secretary  also  gives 
competitive  preference  to  applications 
for  centers  that  focus  wholly  or 
primarily  on  the  masonry  trades. 

Under  34  CFR  75.105(c)(2)(i].  the 
Secretary  awards  up  to  10  points  to  an 
application  that  meets  this  competitive 
priority  in  a  particularly  effective  way. 
These  points  are  in  addition  to  any 
points  the  application  earns  under  the 
selection  criteria  for  the  program. 

Activitiae 

Because  of  the  complexity  of  the 
demonstration  centers  that  are  to  be 
established  under  the  absolute  priority, 
the  Secretary  requires  that  each  project 
funded  have  a  full-time  project  director. 
In  support  of  the  priority,  an  applicant 
also  is  required  to  submit  as  part  of  its 
application,  a  written  assurance  from 
the  State  Directors  of  Vocational 
Education  in  the  States  to  be  served  by 
the  proposed  model  regional 
demonstration  center  that  the  skilled 
trade  (or  trades)  in  which  training  Is  to 
be  provided  is  a  building  trade  (or 
trades),  as  defined  by  those  States. 

An  applicant  also  is  required  to 
submit  as  part  of  its  application,  written 
assurances  from  each  public  agency  and 
each  private  sector  entity  involved  in 
the  project  (other  than  the  applicant) 
indicating  that  they  will  participate  in 
the  planing  and  ofwration  of  the 
proposed  project  as  described  in  the 
application. 

Noisi  Ap^catlons  that  do  not  meet  these 
lequJieBMots  are  ineligible  and  wiU  not  be 
conaidefed. 


Criteria  for  Evaluating  Applications 

For  the  fiscal  year  1991  grant 
competition  under  the  Cooperative 
Demonstration  Program  (Building 
Trades),  the  Secretary  will  use  the 
following  selection  criteria  and  assign 
points  to  the  selection  criteria  as 
indicated: 

(a)  Program  Design.  (10  points)  The    . 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
proposed  center 

(1)  Is  based  on  successful  training 
programs  in  the  building  trades,  as 
evidenced  by  empirical  data  on: 

(i)  Performance  of  training  prosram 
participants;  and 

(ii)  Placement  of  participants  in  jobs 
or  apprenticeships  related  to  the  training 
they  received; 

(2)  Is  designed  to: 

(i)  Demonstrate  replicable  activities: 
(11)  Create  new  training  opportunities 

or  expand  or  improve  existing  training 

activities  that  include: 

(A)  Facilitating  pre-job  and 
apprenticeship  training; 

(B)  Improving  existing  specialized 
craft  training; 

(C)  Improving  the  access  of  women, 
minorities,  and  the  economically 
disadvantaged  to  the  building  trade(s)  in 
which  training  is  to  be  provided;  and 

(D)  Serving  as  a  catalyst  for  private 
contributions  to  training  efforts  in  this 
area;  and 

(iii)  Serve  as  a  model  for  other  similar 
efforts  to  provide  skills  training  Iq  the 
future. 

(b)  Need  (15  points)  The  Secretary 
reviews  each  application  to  determine 
the  need  for  and  the  soundness  of  the 
rationale  for  developing  a  center, 
including: 

{1\  A  clear  description  of  a  regional 
labor  shortage  in  the  building  trades 
area  or  areas  on  which  the  proposed 
center  will  focus; 

(2)  A  description  of  the  ongoing  and 
planned  training  activities  in  the 
building  trades  in  the  region  relative  to 
the  need; 

(3)  Evidence  that  demonstrates  the 
vocational  training  to  be  provided 
through  the  proposed  center  is  designed 
to  meet  current  and  projected  regional 
occupational  needs:  and 

(4)  Evidence  that  vocational  training 
to  be  provided  will  result  in  trainees 
becoming  employed  in  jobs  or 
apprenticeships  related  to  the  training 
received  during  the  project  Acceptable 
documentation  includes  letters  of 
commitment  from  employers  to  hire 
training  completers. 

(c)  Plan  of  iteration.  (20  points)  The 
Secretary  reviews  each  application  to 
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determine  the  quality  of  the  plan  of 
operation  for  the  project  includins: 

(1)  The  quality  of  tiie  design  of  tiie 
project: 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project: 

(3)  The  extent  to  which  the  objectives 
of  the  project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  The  extent  to  which  the  applicant 
ensures  that  project  participants  who 
are  otherwise  eligible  to  participate  are 
selected  without  regard  to  race,  color, 
national  origin,  gender,  age,  or 
handicapping  condition. 

(d)  Quality  of  Key  Personnel.  (15 
points)  (1)  The  Secretary  reviews  each 
application  to  determine  the  sufficiency 
and  qualifications  of  key  personnel  the 
applicant  plans  to  use  on  the  project, 
including: 

(i)  The  provision  for  and  qualifications 
of  a  full-time  project  director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(1)  (i)  and 
(ii)  will  commit  to  the  project;  and 

(iv)  How  well  the  applicant  as  part  of 
its  nondiscriminatory  employment 
practices,  ensures  that  its  personnel  are 
selected  for  employment  without  regard 
to  race,  color,  national  origin,  gender, 
age,  or  handicapping  condition: 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (d)(1)  (i) 
and  (ii),  the  Secretary  considers: 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(e)  Budget  and  Cost  Effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which: 

(1)  the  budget  is  cost  effective  and 
adequate  to  support  the  project 
activities,  reflects  an  appropriate 
allocation  of  costs  between  Federal  and 
non-Federal  sources;  and 

(2)  The  budget  contains  costs  that  are 
reasonable  in  relation  to  the  objectives 
of  the  project 

(f)  Evaluation  Plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  ^e  project's 
evaluation  plan,  including  the  extent  to 
which: 

(1)  The  plan  includes  activities  during 
the  formative  stages  of  the  project  to 
help  guide  and  improve  the  project  as 
well  as  summative  evaluation  that 
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includes  recommendations  for 
replicating  project  activities  and  results; 
and 

(2)  The  plan  includes,  at  a  minimum,  a 
description  of  the  participant  data  to  be 
collected  based  on  the  project 
objectives;  tracking  and  follow-up  of 
progress  by  all  project  participants 
throughout  the  project  period;  and 
outcome  measures  to  be  used  for  each 
objective. 

(g)  Public  and  Private  Sector 
Involvement  (10  points)  TTie  Secretary 
reviews  each  application  to  determine 
the  involvement  and  cooperation  of  the 
public  and  private  sectors  in  the  project, 
including: 

(1)  Clear  identification  of  the  public 
and  private  sector  entities  involved  in 
the  project; 

(2)  Public  and  private  sector 
involvement  and  cooperation  in  the 
planning  of  the  project 

(3)  Public  and  private  sector 
involvement  and  cooperation  in  the 
operation  of  the  project;  and 

(4)  Adequate  and  appropriate  levels  of 
public  and  private  sector  involvement 
and  cooperation. 

(h)  Dissemination.  (10  points)  The 
Secretary  reviews  each  application  for 
information  to  determine  the 
effectiveness  of  the  plan  for 
disseminating  information  about  the 
project  and  demonstrating  project 
activities  and  results,  including: 

(1)  High  quality  in  the  design  of  the 
dessemination  plan  and  procedures  for 
evaluating  the  effectiveness  of  the 
dissemination  plan; 

(2)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  to  help  others  replicate  project 
activities  and  the  methods  for  mailing 
the  materials  available; 

(3)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in  replicating 
project  activities; 

(4)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
project  or  methods  and  techniques  used 
by  the  project;  and 

(5)  Provisions  for  publicizing  the 
findings  of  the  project  at  the  local.  State, 
and  national  levels. 

(Approved  under  OMB  Control  No.  1830- 
0013) 

Additional  Factor 

(a)  In  making  awards  under  this 
competition,  the  Secretary  considers,  in 
addition  to  the  selection  criteria, 
whether  the  most  highly  rated 
applications  are  equitably  distributed 
throughout  the  Nation. 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  help  improve  the  geographical 


distribution  of  projects  funded  under 
this  program. 

Authority:  20  U.S.C  2411. 

Dated:  January  17, 1901. 
Tad  Sanders, 

Acting  Secretary  of  Education. 
[FR  Doc.  91-3403  Filed  2-12-01: 8:45  am] 
PHI  pKi  cOOe  1000  II  M 


DEPARTMENT  OF  EDUCATION 
(CfDANOjS4.190C] 

Coopttrattv*  Dwnonstratlon  Program 
(Building  TradM);  Inviting  Applications 
for  N«w  Award*  for  Fiscal  Ysar  (FY) 
1991 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program, 
applicable  regulations  governing  the 
program,  and  the  Notice  of  Final 
Priority,  Required  Activities,  Selection 
Criteria,  and  Additional  Factor 
published  in  this  issue  of  the  Federal 
Register,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  the  notice 
contains  all  of  the  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
competition. 

Purpose  of  Program:  To  provide 
financial  assistance  through  grants  to 
develop  model  regional  demonstration 
centers  serving  two  or  more  States  that 
supplement  local  training  activities  in 
the  building  trades. 

Deadline  for  Transmittal  of 
Applications:  April  15, 1991. 

Deadline  for  Intergovernmental 
Review:  June  17, 1991. 

Available  Funds:  $9,412,000. 

Estimated  Range  of  Awards:  $500,000 
to  $1,500,000. 

Estimated  Average  Size  of  Awards: 
$1,045,556. 

Estimated  Number  of  A  wards:  9. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Inject  Period:  Up  to  18  months. 

Applicable  Regulations:  (a)  The  * 
Education  Department  General 
Admiitistrative  Regulations  (EDGAR)  in 
34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations),  part  75  (Direct  Grant 
Programs),  part  77  (Definitions  that 
Apply  to  Department  Regulations),  part 
79  (Intei^ovemmental  Review  of 
Department  of  Education  Programs  and 
Activities),  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
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and  Local  Govemments).  part  81 
(General  Education  Provisions  Act — 
Enforcement),  part  82  (New  Restrictions 
on  Lobbying),  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(GranU)):  part  86  (Dn^Free  Schools 
and  Campuses);  and  (b)  The  regulations 
for  this  program  in  34  CFR  part  412  with 
certain  exceptions  as  noted  in  the 
Notice  of  Final  Priority.  Required 
Activities,  Selection  Qiteria,  and 
Additional  Factor  published  in  this  issue 
of  the  Federal  Register. 

Priority:  Under  34  CFR  75.105(c)(3), 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
priority  in  the  Notice  of  Final  Priority. 
Required  Activities,  Selection  Criteria, 
and  Additional  Factor  for  this 
competition  published  in  this  issue  of 
the  Federal  Register. 

Under  34  CFR  75.105(c)(3).  the 
Secretary  funds  imder  this  competition 
only  applications  that  meet  this  absolute 
priority. 

Under  34  CFR  75.105(c)(2)(i).  the 
Secretary  gives  preference  to 
applications  that  meet  the  competitive 
priority  in  the  Notice  of  Pinal  Ftiority, 
Required  Activities,  Selection  Criteria, 
and  Additional  Factor  for  this 
competition  published  in  this  issue  of 
the  Federal  Register. 

Under  34  CFR  75.105(c)(2)(i),  the 
Secretary  awards  up  to  10  points  to  an 
application  that  meets  this  competitive 
priority  in  a  particularly  effective  way. 
These  points  are  in  addition  to  any 
points  the  application  earns  under  the 
selection  criteria  for  the  program. 

Selection  Criteria:  For  the  Fiscal  Year 
1991  grant  competition  (for  awards  to  be 
made  in  fiscal  year  1991  using  fiscal 
year  1990  funds)  under  the  Cooperative 
Demonstration  Program  (Building 
Trades),  the  Secretary  uses  the  selection 
criteria  in  the  Notice  of  Final  Priority, 
Required  Activities,  Selection  Criteria, 
and  Additional  Factor  lot  this 
competition  published  in  this  issue  of 
the  Federal  Register. 

Intergovenmental  Review  of  fmdmnl 
Prograns 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 


Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  Order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
September  17, 199a  pages  38210-38211. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
conunents  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372— 
CFDA  #84.1990,  U.S.  Department  of 
Education,  room  4161, 400  Maryland 
Avenue  SW..  Washington.  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  pan.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

InstmctioDS  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for  a 
grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
^plication  Control  Center,  Attention: 
CFDA  #84.199C  Washington.  DC  20202- 
4725  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
CFDA  #84.1990,  room  #3633,  Regional 
Office  Building  #3, 7th  and  D  Streets 
SW.,  Washington.  DC 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 


(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Services. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  tliis  method,  an  applicant  should 
check  with  its  local  post  ofTice. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708-9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application  for 
Federal  Assistance  (Standard  Form  424)  the 
CFDA  number — and  suffix  letter,  if  any — of 
the  competition  under  which  the  application 
is  being  submitted. 

Application  Instructions  and  Forms  - 

This  notice  has  two  appendices. 
Appendix  A  is  divided  into  three  parts 
plus  a  statement  regarding  estimated 
public  reporting  buriden  and  various 
assurances  and  certifications.  These 
parts  and  additional  materials  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  The  parts  and  additional 
materials  are  as  follows: 

Part  L  ^plication  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Information— Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  III:  Application  Narrative, 

Additional  Materials 

Estimated  PubUc  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Mattera;  and  Drug  Free 
Workplace  Requirements  (ED  80-0013). 

Certification  regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014, 9/9a 
(Replaces  GCS-009  REV.  12/88), 

Note:  Ed  GCS-6(M)014  is  intended  for  the 
use  of  grantees  and  should  not  be  transmitted 
to  the  Department 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions;  and  Disclosure  of  Lobbying 
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Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 


awarded  imless  a  complete  application 
form  has  been  received. 

Appendix  B  contains  questions  and 
answen  to  assist  potential  applicants. 

FOR  PURTHER  INRMMATION  CONTACT 

Richard  F.  DiCola,  Program 
Improvement  Branch,  Division  of 
National  Programs,  Office  of  Vocational 
and  Adult  Education  (room  4512, 
Switzer  Building)  400  Maryland  Avenue 


SW.,  Washington.  DC  20202-7242. 
Telephone  (202)  732-2362.  TDD  (202) 
732-2235. 

Authority:  20  U.S.C  2411. 

Dated:  January  29, 1991. 

Betsy  Brand, 

Assistant  Secretary,  Office  of  Vocational  and 
Adult  Education. 
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mSTRUCnONS  for  the  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  s(d)mitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procMlure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  uicluded  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

't«™:  Entry:  Item:  Entry: 

1.     Self-explanatory. 


2.  Date  apfHication  submitted  to  Federal  agency  (or 
SUte  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  Sute  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

*.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  underUke  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  l>ox  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  ofFederal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  tiUe  of  the  program  under  which 
assistance  b  requested. 


11. 


Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
pnqects),  attach  a  map  showing  pnyect  location. 
For  preapplications.  use  a  separate  sheet  to 
provide  a  ranunary  description  of  this  project 


~StafUaidPo>mi}4     'REV  4  iii 
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Authorized  for  Local  Reproduction 


12.  List  only  the  largest  political  entities  affected 
(e.g..  Stete.  counties,  cities).* 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
aupplemental  amounts  are  included,  show 
breakdown  on  aa  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  Sute  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant  A  copy  of  the  governing  body's 
autluMrizatioa  for  you  to  sign  this  an)lication  as 
official  representetive  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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Put  D— Budget  Infbnnation 

InstrucUona  for  the  SF-424A 

General  Instructions:  This  form  is 
designed  so  that  application  can  be 
made  for  funds  from  the  Cooperative 
Demonstration  Program  (Building 
Trades]  (CFDA  No.  84.199C).  For  the 
Cooperative  Demonstration  Program 
(Building  Trades]  (CFDA  No.  S4.199C), 
sections  A,  B,  and  C  should  include 
budget  estimates  for  the  entire  project 
period. 

Note:  Sections  D  and  E  need  not  be 
completed  to  apply  for  thia  program. 

All  applications  shodd  contain  a 
breakdown  by  the  object  class 
categories  shown  in  Section  B,  Lines  6a 
through  6j. 

Section  A.  Budget  Summary,  Line  1. 
Columns  (a]  through  (g) — Enter  on  Line  1 
the  catalog  program  title  in  Column  (a) 
and  the  catalog  program  number  in 
Column  (b].  Leave  Columns  (c)  and  (d) 
blank.  Enter  in  Colimuis  (e],  (f],  and  (g) 
the  appropriate  amounts  of  funds 
needed  to  support  the  project  for  the 
entire  project  period. 

Note:  Grant  recipients  under  the 
Cooperative  Demonstration  Program 
(Building  Trades)  (CFDA  No.  84.199q  are 
required  to  provide  not  leas  than  25  percent 
at  the  total  coat  of  the  demonstration  project 
conducted  under  tliia  program.  In  other 
words,  the  amount  shown  on  Line  1,  Column 
(f)  muat  be  at  least  25  percent  of  the  amount 
shown  on  Line  1.  Column  (g). 

Note:  Lines  2.  S.  4.  and  5  of  section  A  need 
not  be  completed  to  apply  for  tliis  program. 

Section  E  Budget  Categories.  Lines  6a 
through  ^ — Fill  in  the  total  requirements 
for  Federal  funds  by  object  class 
categories  for  the  entire  project  period  in 
Column  (1). 

Note:  Columns  (2).  (3),  (4),  and  (5]  of 
section  B  need  not  be  completed  to  apply  for 
this  program. 

Line  6a-^>enonnel:  Show  salaries 
and  wages  to  be  paid  to  personnel 
employed  in  the  project  Fees  and 
expenses  for  consultants  must  be 
included  in  Line  6f. 

Line  6b— Fringe  Benefits:  Include 
contributions  for  Social  Security, 
employee  insurance.  i>ension  plans,  eta 
Leave  blank  if  fringe  benefits  to 
personnel  are  treated  as  part  of  the 
indirect  cost  rate. 

Line  6c— Travel:  Indicate  the  amount 
requested  for  travel  of  employees. 

Line  6d-^quipment  Leave  this  line 
blank.  The  Notice  of  Final  Priority, 
Required  Activities.  Selection  Criteria, 
and  Additional  Factor  for  this 


competition  published  in  this  issue  of 
die  Federal  Register  prohibits  the  use  of 
Federal  funds  received  under  this 
program  to  cover  the  costs  of  equipment 
used  for  project  activities. 

Line  6e — Supplies:  Include  the  cost  of 
consumable  supplies  to  be  used  in  this 
project.  Applicants  should  consult  the 
definitions  of  "equipment"  and 
"supplies"  provided  in  34  CFR  74.132 
and  34  CFR  80.3.  as  appropriate,  of  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  to 
determine  what  funds  can  be  requested 
in  this  budget  category. 

Line  6f— Contractual:  Show  the 
amount  to  be  used  for  (a]  Procurement 
contracts  (except  those  which  belong  on 
other  lines  such  as  supplies  listed 
above]:  and  (b]  subgrants  or  payments 
for  consultants  and  secondary  recipient 
organizations  such  as  affiliates, 
cooperating  institutions,  delegate 
agencies,  etc. 

Line  6g— Construction:  Leave  this  line 
blank.  Construction  expenses  are  not 
allowable  under  the  Cooperative 
Demonstration  Program  (Building 
Trades]  (CFDA  No.  84.199C]. 

Line  eh— Other  Indicate  all  direct 
costs  not  clearly  covered  by  Lines  6a 
through  6g.  If  there  are  trainee  costs  or 
stripends,  enter  the  total  cost  of  these 
expenses.  The  maximum  aUowance  for 
stipends  may  be  the  larger  of  either  the 
minimum  wage  prescribed  by  State  or 
local  law  or  the  minimum  hourly  wage 
set  by  the  Fair  Labor  Standard  Act  per 
contact  hour. 

Line  ei— Total  Direct  Charges:  Show 
the  total  of  Lines  6a  through  6h. 

Line  6j — ^Indirect  Charges:  Show  the 
amount  of  indirect  cost  to  be  charged  to 
the  project 

Line  ^—Totals:  Enter  the  total  of  the 
amounts  on  Line  6i  and  6j. 

Line  7— Program  Income:  Unless 
program  income,  as  defined  and 
explained  in  Subpart  F— Grant-Related 
Income  of  34  CFR  part  74  is  anticipated, 
leave  this  line  blank. 

Section  C  Non-Federal  resources. 

Line  8— Enter  any  amounts  of  non- 
Federal  resources  that  will  be  used  on 
this  grant  If  any  in-kind  contributions 
are  included,  provide  a  brief  explanation 
on  a  separate  sheet 

Colimm  (a)— Enter  the  catalog 
program  tide. 

Column  (b] — Enter  the  contribution  to 
be  made  by  die  applicant 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contiibution  if 
the  applicant  is  not  a  State  or  State 
agency.  Applicants  which  are  a  State  or 
State  agency  should  leave  this  column 
blank. 


Column  (d) — Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
ftom  all  other  sources. 

Column  (e) — Enter  the  totals  of 
Columns  (b],  (c],  and  (d). 

Note:  The  amount  shown  on  Line  8,  Column 
(e),  should  be  the  same  as  the  figure  shown 
on  section  A,  Line  1,  Column  (f). 

Note:  Lines  9, 10, 11,  and  12  of  section  C 
need  not  be  completed  to  apply  for  this 
program. 

Section  F.  Other  Budget  Information. 
Prepare  a  detailed  Budget  Narrative  that 
explains,  justifies,  and/or  clarifies  the 
budget  figures  shown  in  Sections  A,  B, 
andC. 

Instructions  for  Part  ID— Application 
Narrative 

Before  preparing  the  Application 
Narrative  an  applicant  should  read 
carefully  the  description  of  the  program, 
the  information  regarding  priorities,  and 
the  selection  criteria  the  Secretary  uses 
to  evaluate  applications. 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  with  an  Abstract  that  is,  a 
summary  of  the  proposed  project: 

2.  Describe  the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  which  the  criteria  are  listed 
in  die  Notice  of  Fhial  Priority.  Required 
Activities.  Selection  Criteria,  and  . 
Additional  Factor  for  this  competition 
published  in  this  issue  of  the  Federal 
Register;  and 

3.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application. 

Please  limit  the  Application  Narrative 
to  no  more  than  30  double-spaced,  typed 
pages  (on  one  side  only]. 

Instructions  for  Estimated  Public 
Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980.  as  amended,  and 
the  regulations  implementing  that  Act 
the  Department  of  Education  invites 
comment  on  the  public  reporting  burden 
in  this  collection  of  information.  Public 
reporting  burden  for  this  collection  of 
hiformation  is  estimated  to  average  20 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iidonnation.  You  may  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
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reducing  this  burden,  to  the  U.S. 
Department  of  Education.  Information 
Management  and  Compliance  Division, 
Washington.  DC  20202-4651;  and  to  die 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  1830-0013, 
Washington,  DC  20503. 

(Information  collection  approved  under  OMB 
control  number  1830-0013.  Expiration  date: 
10/92) 

BttXINQ  CODE  4000-0' 41 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note: 


Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  (}  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specifled  in  Appendix  A  of 
OPM'f  StaiKiards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F>. 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C  S§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  S  794),  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.$§  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and.  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse:  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  conndentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U  S  C  § 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of.  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  §§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  §S  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  §  276c  and  18 
use.  §§  874),  and  the  Cont-act  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  5§  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

1 1.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use  SS  1451  et  seq);  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  § 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-206). 

12.  WUl  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  S§  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§  4801  et  seq)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 
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CERTinCATIONS  REGARDING  LOBBYING;  DEBARMEhn',  SUSPENSION  AND  OTHER 
RESFONSIBIUnr  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  icfo  to  the  regutotkiasdtadbekiw  to  detormine  the  oertifkatioii  to  which  t^^  AppUcants 

should  also  rsview  the  instructions  for  ceftifkition  IndxKtod  in  thregulations  before  completing  this  form.  Signature  ofmis  fonn 
pnnfUes  far  csmpUanc*  with  cavtificaiion  laquireaMBis  under  34  CTR  Part  82,  "Tfow  Restiictions  OR  Lobby^ 


Xlovemment-wide  Oebannent  and  Suipeniioa  (Nonpiocuienient)  and  CovenuncnHmde  Ratjuiionents  for  Drug-Free  Workplace 
(Grants).*  The  certifications  shall  be  treated  as  a  material  representation  of  {act  upon  which  reliance  will  be  placed  when  the  Department 
ot  Eductiow  determines  to  award  the  ccvefed  transaction,  grant,  or  cooperative  ayeemett. 


1.  LOBBYING 

As  raquired  by  Sactioii1363,  Title  31  of  Ike  U.S  Cbd^  Md 
implemented  at  34 CFR  Part  82,  for  peraoM cnlHiRCinio • 
grant  or  cooperative  aneemcnt  over  SlOQjNO.asdoined  at  34 
CFR  Pan  82,  Sections  G.105  and  82.110,  the  appUcani  certifies 
that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  wiB  be 
paid,  by  or  on  behalf  a<  the  undersigned,  to  any  person  for 
infiuendng  or  attempting  to  influence  an  officer  or  employee 
of  aey  ay  ry.a  Meeiber  olCoepeei^  an  ottcer  or  emptoyee 
of  Gm^vas,  or  an  empkme  of  a  Meonbar  of  Congieaa  m 
connection  with  the  making  of  any  Federal  grant,  the  entering 
into  or  any  coopeiatlra  agreement  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  anr  funds  other  than  Federal  appropriated  funds  have 
been  paid  et  will  be  paid  to  any  person  far  influencing  or 
attempting  to  influence  an  officer  or  cnpbyeeof  any  tgencf,  a 
Member  of  QMipesik  an  offker  or  employee  of  Qm^ress,  or  an 
emploweBofaMtiwaherefQiiyeaaincennecttenwMhthie 
Feacnl  gnat  or  coo]pen<ive  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  ■  LXX«  "Disdosuic  Fonn 
to  Report  Lobbying,"  in  acceedance  witii  Ja  hietrmt  towi; 


(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  beutduded  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  a>operative  agreements,  aivd  subcontractt)  and  that 
all  subredpients  shall  certify  aitd  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12S49,  Debarment  and 
Suspensfon.  and  impiemeiUed  at  34  CFR  Rut  85,  for 
prospective  participants  in  primary  coveted  traitaactfons,  as 
defined  at  34  CFR  f>art  85,  Sections  85.105  and  85.110  - 

A  The  appUcant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspeikded.  proposed  for 
debarment,  declared  ineligible;  or  voluntarily  exchided  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this 
applicatfon  been  convicted  of  or  Kad  a  civil  judgment  rendered 
against  them  for  oommlwion  of  fraud  or  a  crtninui)  offense  in 
ooiuiection  with  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal.  State,  or  kicaO  tnmsactfon  or  contract  under 
a  public  tivnsaction;  violatfon  of  Federal  or  State  antitrust 
statutes  or  coounission  of  embezzlement,  theft,  forgery, 
bribery,  Msification  or  destruction  of  records,  making  false 
itateinents,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  crimirtally  or 
dvlUv  charged  by  a  governmental  entity  (Federal.  State;  or 
locaU  with  comntiaston  of  any  of  the  ofranses  enumerated  in 
paragraph  (IXb)  of  this  certificatkm;  and 


(d)  Have  not  within  a  thrae-year  period  preceding  this 
application  had  one  or  more  public  transactfons  (Federal,  State 
or  local)  terminated  far  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the 
stttennents  in  this  certification,  he  or  she  shall  attach  an 
explanatfoe  to  thiaapplkation. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  nquired  by  the  Dru»#kee  Workplace  Act  of  1968,  and 
implaoMnted  at  34  CFR  Part  8Sb  Submit  F,  for  gnmtaai^  as 
defined  at  34  CFR  Part  8S,  Sections  S.^  and  Sj610 - 

A.  The  apoBcant  certifies  that  it  wffl  or  wfll  continue  to 
provide  a  amg-faee  workplace  by: 

(a)  Publishing  a  staten^ent  notifying  empfoyees  that  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  subsunce  is  prohibited  in  the  grantee's 
woikpiace  and  specifying  the  ectfana  that  %»iU  be  taken  against 
employees  for  vioietion  of  such  prohSation; 

(b)  Fstabishii^  an  on-going  drvg-lree  awaieness  program  to 
iitform  empfoyees  about— 

(1 )  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaiiting  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  peiukies  that  may  be  imposed  upon  employees  for 
drug  abuse  vfolations  occurring  m  the  workplace; 

(c)  Makins  it  a  requirement  that  each  employee  to  be  engaged 
in  the  perrormaiKe  of  the  grant  be  pven  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  empfoyee  in  the  statement  required  by 
paragraph  (a)  that,  as  a  condition  of  empfoyment  urtder  the 
grant,  the  empfoyee  wnll— 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  uniting  of  his  or  her  convictfon  for  a 
vtolation  of  a  crizninal  drug  statute  oocurring  in  the  workplace 
no  later  than  five  calertdar  days  after  such  conviction; 

(e)  Notifying  the  ageiuy,  in  writing,  within  10  caleiMlar  days 
alter  receiving  notice  under  subparagraph  (dX2)  from  an 
empfoyee  or  othemviae  receiviitg  actual  notice  oJP  such 
convktion.  Empfoyersofconvictedempfoyeesmustprovkle 
notice;  including  position  title,  to:  Director,  Grants  arid 
Contracts  Service,  U5.  Department  of  Education,  400 
Mwyland  Avenue;  S.W.  (fe»m  3124,  CSA  Regkmal  Office 
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Buikling  No.  3),  Washington,  DC  20202-4571.  Notice  shall 
include  the  klentificatkMi  numbeKs)  of  each  affactad  grant; 

(0  Taking  one  of  the  foUowing  actions^  tnthin  SOcalettdar  days 
of  receiving  notice  under  subparagraph  (d)(2),  with  respect  to 
any  employee  who  is  so  convicted- 

(1)  Taking  appropriate  personnel  action  against  such  an 
emplc^/ee,  up  to  and  including  termination,  ctmsistent  with  the 
requiren  enU  of  the  Rehabiliution  Act  of  1973,  as  amended;  or 

(2)  Reouiring  such  empk>yee  to  participate  satisfoctorily  in  a 
drug  abuse  assistance  or  rehabilitatnn  proeram  approved  for 
such  purposes  by  a  Federal,  Sut^  or  focal  health,  law 
enforcement,  or  other  appropriate  agency; 

^)  Making  a  good  faith  effort  to  continue  to  maintain  a 
rug-free  workplace  through  implementation  of  paragraphs 
(a),(b).(c),(d),(e),and(0. 

B.  The  grantee  may  insert  in  the  space  provided  below  the 
site(s)  for  the  performance  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  addresa,  dty,  county,  state;  zip 
code) 


DKUG-FREE  WORKPLACE 
(GRANTBS  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drurfiee  Workplace  Act  of  1988L  «id 
implemented  at  34  CTR  Part  85,  Subpart  F,  for  nanlees,  as 
defined  at  34  CFR  Part  85,  Sectfons  85.605  and  85.610 - 

A.  As  a  condition  of  the  grant,  I  certify  that  I  wiD  not  engage  in 
the  unlawful  manufacture;  distributfon,  dispensing, 
poesessfon,  or  use  of  a  controlled  subMince  in  conductii^  any 
activity  with  the  grant;  and 

E  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
vfolation  occurring  during  the  conduct  of  any  grant  activity,  I 
will  report  the  convictioa  in  writing,  within  lOcalaidar  days 
of  the  convictfon,  to:  Director,  Grants  artd  Contracts  Service 
U.S  Departinent  of  Education,  400  Maryland  Avenue,  S.W. 
(Room  h24,  CSA  Renonal  Offke  Building  No.  3), 
Washington,  DC  20202-4571.  Notice  shaBmdudc  tiw 
klentificatfon  number<s)  of  each  affected  grant 


Check  n  if  there  are  workfrfaces  on  ffle  that  are  not  identified 
here. 


As  the  duly  authorized  repreaentath)*  of  the  appBcant  I  heicby  certiTy  that  the  applkant  will  comply  widi  the  atowcertifhatkma. 


^AMEOFAPPUCANT 


PR/ AWARD  NU)4BER  AND/OR  PBCfECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORISD  REPRESENTATIVE 


SIGNATURE 


DATE 


8EST  COPY  availabl:: 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 

This  certification  is  required  by  the  Depamnent  of  Education  regulations  implementing  Executive  Order 
12549,  DeiMmnent  ana  Suspension.  34  CFR  Part  85,  for  all  lower  tier  transactions  meeting  the  threshold 
and  tier  requirements  stated  at  Section  85.110. 


Instructioiu  for  Certiiication 

1 .  By  signing  and  submitting  this  proposal  the 
prospective  lower  tier  panicipent  is  providing  the 
cenincation  set  out  below. 

2.  The  certification  in  this  clause  is  a  material 
represenution  of  fact  upon  which  reJunce  was  placed 
when  this  transaction  was  entered  inta  If  it  is  later 
determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the  (^eral 
Covcmment  the  department  or  agency  with  which 
this  transaction  originated  may  punue  available 
remedies,  including  suspension  and  /or  debarment. 

3.  The  prospective  lower  tier  participant  shall  provide 
immecfiate  written  notice  to  the  person  to  which  this 
proposal  is  submitted  if  at  any  time  the  prospective 
lower  tier  participant  learns  tnat  its  ceitification  was 
erroneous  when  sutmiitted  or  has  become  erroneous 
by  reason  of  changed  arcumstances. 

4.  The  terms  "covered  transaction,*  "debarred." 
"suspended,"  "ineligible,"  "lower  tier  covered 
transaction."  "participant."  "person."  "primary  covered 
transaction,"  principal."  "proposal"  and  "voluntanly 
excluded,"  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Definitions  and  Coverage  sections  of 
rules  impiementinc  Executive  Order  12549.  You  may 
contact  tne  person  to  which  this  proposal  is  submitted 
for  assisunce  in  ot>taining  a  copy  of  those  regulations. 

5.  The  prospective  kmer  tier  participant  agrees  by 
submitting  this  proposal  that  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knonvingly  enter  into  any  lower  tier  covered 
transaction  with  a  penon  who  is  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the  department  or 
agency  with  which  this  transaction  originated. 


6.  The  prospective  lower  tier  participant  further 
agrees  by  submitting  this  proposal  tnat  it  will 
include  the  clause  titled  "(.ertification  Regarding 
Debarment,  Suspension,  Ineligibility,  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions," 
without  modification,  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for  lower  tier     ■ 
coveted  transactions. 

7.  A  participant  in  a  covered  transaction  may  rely 
upon  a  certiTication  of  a  prtispective  participant  in  a 
lower  tier  covered  transaction  that  it  is  not 
debarred,  suspended,  ineligible,  or  voluntanly 
excluded  from  the  covered  transaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
participant  may  deade  the  method  and  frequency 
by  which  it  determmes  the  eligibility  of  its 
prinapals.  Each  participant  may,  but  is  not 
required  to,  check  the  Nonprocurement  List. 

8.  Nothing  conained  in  the  foregoing  shall  be 
construed  to  require  establishment  ofa  system  of 
records  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The  knowledge 
and  information  of  a  participant  is  not  required  to 
exceed  that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordiiury  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  partiapant  in 
a  covered  transaction  knowingly  enters  into  a  bwer 
tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  volununly 
excluded  from  participation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or  debarment. 


Certification 
(I) 


(2) 


The  f>rospective  lower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its 
princifNLls  are  presently  debarred,  suspended,  proposed  for  debarment,  declared  ineligible,  or 
volununly  excluded  from  participation  in  this  transaction  by  any  Federal  department  or  agency. 

Where  the  prospective  lower  tier  participant  is  unable  to  certify  to  any  of  the  sutements  in  this 
certification,  such  prospective  participant  shall  attach  an  explanation  to  this  proposal. 


Kl  AME  OF  APPUCANT 


PRINTED  NAME  AND  TITLE  OF  ALTTHORIZED  REPRESENTATIVE 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


SIGNATURE 


DATE 
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DISCLOSURE  Of  LOBBYING  ACTIVmES 

Complete  this  forni  to  ditdote  lobbying  actMtict  ptnumt  to  31  VS.C  1352 
(S— www  far  public  bufdewdiadcMi—J 


byOMl 


1.    Type  of  Federal  ActJOK 

Oi. 


contract 
grant 
c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 
1.   loan  insurance 


Z    SUtaHafFcderyActiaK 

r~\  a.  bid/offet/applicatlon 
•— *  b.  Mtiat  t ' 


c  post-award 


4.     NameandAddNssof 
C     Prime 


enlity! 

O    Subawardee 

Tier ,  if  known: 


Cofigressional  Dtstrkt  ffknomr. 


6.     Federal  Department/Agency: 


8-     Federal  Action  Number,  if  known: 


10.   a.  Name  and  Address  o<  Lobbying  Entity 
(If  individual,  bat  name,  lirst  nam*.  Mlk 


X    layMTive 

□  a.  MtW  filing 
b.  material  change 

For  Malcfiil  OiaRgc  (My: 

^    y*» quarter 

date  of  last  report  


S.    M  BepOTting  Entity  in  No.  4  b  Subawwdce  Enter  Name 
and  Address  of  Prime: 


Congresiionai  Dfalrkt  if  known: 


7.    Federal  Piograai 


CFOA  Number,  if  appKcabfe: 


9.    Award 
S 


ifknowni 


•^  s^^oijsnsf  *^- '^'^^  •''**" -^ 

Oast  name,  first  name.  Mtk 


11.  Amount  of  Payment  icheck  aU  ihM  apply t: 

*  — ■ _         Q  actual       D  planned 


(altidi  Conlmuttion  SherUs)  y-m-A  if  nt<et%anf 


\2.  Form  of  Payment  (check  all  that  applyk 
a    a.  cash 

Q    b.  in-kind;  spedfy:   nature 

value 


13.  fypttifxymeancheck  all  that  appl^. 

O  a.  retainer 

O  b.  one-iinne  fee 

O  c  commission 

O  d.  contingent  fee 

O  e.  deterred 

Q  f.  othcn  spedfy: 


14.  Brief  Ocscriptio*  of  Services  Perfonned  or  lo  be  Perfnmi^d  »md  n^w^  ^  c -^  .— i^...-,  -^ ■ ~" 

Of  Memberis)  contacted,  for  Payment  lodicalcd  in  Item  tlT  >«»*««.  bictadMg  officcrfs).  employee<s). 


• ■ . ti""^  r^.~....~,  ilt^M  SMiI.A  rfll-r^.^1 

IS.  Coniinualion  Skecttt)  SF4U-A  auacbcd:        Q  Yes  O  No 


"•    •"»»»»•»•  mmimmt  Mmdm^i  «w  lom  •  imliM^i  br  M»  tl  U.i.C 

"'"■""""■^* .i^l...      I  — -       ,  ,-iiiilitnpnii 

•t  i<ci  ypM  w^mt,  Mk»c«  Mi  plM^  br  MM  iwr  *bM  ■«»•  dm 

""""  """  "••  ••*  •  •«••••*  uMa  Dm  dndMiM  ■  M^uiiad  piMtMM  t» 
II  U.$.C  tlU    IMl  I    ' 


H4tntVtmOiir 


Signature  _ 
Print  Name: 
Title:  


Telephone  No:. 


Date:. 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLU  DISCLOSURE  OF  LOBBYING  ACnVITlES 

This  disclosure  foim  shall  b«  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  redpient,  at  the 
initiation  or  receipt  ot  a  covered  Federal  actiort,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C. 
section  1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF-LU.-A  Continuation  Sheet  for  additional  information  if  the  space  on  the  form  is  inadequate.  Complete  alt  items  that 
apply  (or  both  the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  dty,  state  arHl  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime 
or  subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier 
Subawards  include  but  are  rK>t  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  dty,  state  and 
zip  code  of  the  prime  Federal  redpient.  Indude  Congressional  District  if  known. 

6.  Enter  the  rume  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational 
level  below  agency  name,  if  known.  For  example,  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  narhe  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Dorrtestic  AssistarKe  (CFDA)  numt)er  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number;  Invitation  for  Bid  (IFB)  number  grant  announcement  number  the  contract, 
grant  or  loan  award  number  the  applicatioa'proposal  control  number  assigned  by  the  Federal  agency).  Include 
prefixes,  e.g.,  "RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  awardloan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  influerKe  the  covered  Federal  action. 

(b)Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from  10  (a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entify  (item  10).  Indicate  vihether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Check 
all  boxes  that  apply.  If  this  is  a  material  change  report,  enter  the  cumulative  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  the  appropriate  box(es).  Check  all  boxes  that  appfy.  If  payment  is  made  through  an  in-kind  contribution, 
spedfy  the  nature  and  value  of  the  in-kind  payment. 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  appfy.  If  other,  spedfy  nature. 

14.  Provide  a  spedfic  and  deUiled  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  the  date(s)  of  any  services  rendered.  Indude  all  preparatory  and  related  activity,  not  just  time  spent  in 
actual  contact  with  Federal  officials.  Identify  the  Federal  offidal(s)  or  employee(s)  contacted  or  the  officeKs), 
employee<s),  or  Member<s)  of  Congress  that  were  contacted. 

15.  Check  whether  or  rtot  a  SF-LLL-A  Continuation  Sheet(s}  is  attached. 

16.  The  certifying  offidal  shall  sign  and  date  the  form,  print  his/her  rume,  tiUe,  and  telephone  number. 


Pubik  reporting  burden  for  this  collection  of  infonnation  is  cstimMed  to  average  30  mintues  per  response,  induding  lime  for  reviewing 
instructions,  searching  existing  dau  sources,  gathering  and  maintaining  the  data  needed,  artd  completing  and  reviewing  the  collection  of 
infonnation.  Scftd  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  coiiection  of  information,  induding  suggestiora 
for  reducing  this  bwden.  to  the  Office  ol  M««i«ement  and  Budget  PapcrwoHt  Reduction  Project  (0349^)046),  Washington.  DC.  20503. 


Federal  Regiattt  /  Voi«  Sfl,  No.  30  /  Wednesday.  February  13, 1091  /  Notices 


S893 


DISCLOSURE  OF  LOBBYING  ACTIVITiES 
COhniNUATION  SHEET 


Afiprovad  by  OMS 


Repoftnig  cutifyt 


Page 


MLLMQ  coot  4aoo-ot-e 


*7-, 


9896 


iNAeifffe^gl^^l^Tp!^^ 


Appendix  B 

Potential  applicants  frequently  direct 
questions  to  officials  of  the  Department 
regarding  application  notices  and 
programmatic  and  administrative 
regulations  governing  various  direct 
grant  programs.  To  assist  potential 
applicants  the  Department  has 
assembled  the  following  most  commonly 
asked  questions. 

Q.  Can  we  get  an  extension  of  the 
deadline? 

A.  No.  A  closing  date  may  be  changed 
only  under  extraordinary  circumstances. 
Any  change  must  be  announced  in  the 
Federal  Register  and  apply  to  all 
applications.  Waivers  for  individual 
applications  caimot  be  granted 
regardless  of  the  circumstances. 

Q.  How  many  copies  of  the 
application  should  I  submit  and  must 
they  be  bound? 

A.  Current  Government-wide  policy  is 
that  only  an  original  and  two  copies 
reed  be  submitted.  However,  an  original 
and  four  copies  will  be  gready 
appreciated.  The  binding  of  applications 
is  optional.  At  least  one  copy  should  be 
left  unbound  to  facilitate  any  necessary 
reproduction.  Applicants  should  not  use 
foldouts.  photographs,  audio-visuals,  or 
other  materials  that  are  hard-to- 
duplicate. 

Q.  We  just  missed  the  deadline  for  the 
XXX  competition.  May  we  submit  under 
another  competitionT 

A.  Yes,  however,  the  likelihood  of 
success  is  not  good.  A  properly  prepared 
application  must  meet  the  specifications 
of  the  competition  to  which  it  is 
submitted. 

Q.  Tm  not  tvn  which  competition  is 
most  appropriate  for  my  project.  What 
should  I  do? 

A.  We  are  happy  to  discuss  any 
question  with  you  and  provide 
clarification  on  the  unique  elements  of 
the  various  competitions. 

Q.  Will  you  help  us  prepare  our 
application? 

A.  We  are  happy  to  provide  general 
program  information.  Clearly,  it  would 
not  be  appropriate  for  staff  to 
participate  in  the  actual  writing  of  an 
application,  but  we  can  respond  to 
specific  questions  about  application 
.  requirements,  evaluation  criteria,  and 
the  priorities.  Applicants  should 
understand  that  this  previous  contact  is 
not  required,  nor  will  it  in  any  way 
influence  the  success  of  an  application. 
Q.  When  will  I  find  out  if  I'm  going  to 
be  funded? 

A.  You  can  expect  to  receive 
notification  within  3  to  4  months  of  the 
application  closing  date,  depending  on 
the  number  of  applications  received  and 


the  number  of  competitions  with  closing 
dates  at  about  the  same  time. 

Q.  Once  my  appUcation  has  been 
reviewed  by  the  review  panel,  can  you 
tell  me  the  outcome? 

A.  No.  Every  year  we  are  called  by  a 
number  of  applicants  who  have 
legitimate  reasons  for  needing  to  know 
the  outcome  of  the  review  prior  to 
official  notification.  Some  applicants 
need  to  make  job  decisions,  some  need 
to  notify  a  local  school  district,  etc. 
Regardless  of  the  reason,  because  final 
funding  decisions  have  not  been  made 
at  that  point,  we  cannot  share 
information  about  the  review  with 
anyone. 

Q.  How  long  should  an  application 
be? 

A.  The  Department  of  Education  is 
making  a  concerted  effort  to  reduce  the 
volume  of  paperwork  in  discretionary 
program  applications.  The  scope  and 
complexity  of  projects  is  too  variable  to 
establish  firm  limits  on  length.  Your 
application  should  provide  enough 
information  to  allow  the  review  panel  to 
evaluate  the  significance  of  the  project 
against  the  criteria  of  the  competition. 
We  recommend  that  you  address  all  of 
the  selection  criteria  in  an  "Application 
Narrative"  of  no  more  than  thirty  pages 
in  length.  Supporting  documentation 
may  be  included  in  appendices  to  the 
Application  Narrative.  Some  examples: 

(1)  Staff  qualification.  These  should  be 
brief.  They  should  include  the  person's 
title  and  role  in  the  proposed  project  and 
contain  only  information  about  his  or 
her  qualifications  that  are  relevant  to 
the  proposed  project.  Qualifications  of 
consultants  and  advisory  council 
members  should  be  provided  and  be 
similarly  brief. 

(2)  Assurance  of  participation  of  an 
agency  other  than  the  applicant  if  such 
participation  is  critical  to  the  project. 

(3)  Copies  of  evaluation  instruments 
proposed  to  be  used  in  the  project  in 
instances  where  such  instruments  are 
not  in  general  use. 

Q.  Will  my  application  be  returned  if  I 
am  not  funded? 

A.  We  no  longer  return  unsuccessful 
applications.  Thus,  applicants  should 
retain  at  least  one  copy  of  the 
application. 

Q.  Can  I  obtain  copies  of  reviewers' 
comments? 

A.  Upon  written  request,  reviewers' 
comments  will  be  mailed  to 
unsuccessful  applicants. 

Q.  How  should  my  application  be 
organized? 

A.  The  application  narrative  should  be 
organized  to  follow  the  exact  sequence 
of  the  components  in  the  selection 
criteria  pertaining  to  the  specific 
program  competition  for  which  the 


appUcation  is  prepared.  In  each 
instance,  a  table  of  contents  and  a  one- 
page  abstract  summarizing  the 
objectives,  activities,  project 
participants,  and  expected  outcomes  of 
the  proposed  project  generally  enhance 
the  review  of  the  application. 

Q.  Is  travel  allowed  under  these 
projects? 

A.  Travel  associated  with  carrying  but 
the  project  is  allowed  (i.e.,  travel  for 
data  collection,  etc.).  Because  we  may 
request  the  principal  investigator  or 
director  of  funded  projects  to  attend  an 
annual  staff  development  meeting,  you 
may  also  wish  to  include  a  trip  or  two  to 
Washington,  DC,  in  the  travel  budget. 
Travel  to  conferences  is  sometimes 
allowed  when  it  is  for  purposes  of 
dissemination. 

Q.  If  my  application  receives  high 
scores  from  the  reviewers,  does  that 
mean  that  I  will  receive  funding? 

A.  Not  necessarily.  It  is  often  the  case 
that  the  number  of  applications  scored 
highly  by  the  reviewers  exceeds  the 
dollars  available  for  funding  projects 
under  a  particular  competition.  The 
order  of  selection,  which  is  based  on  the 
scores  of  all  the  applications  and  other 
relevant  factors,  determines  the 
applications  that  can  be  funded. 
Q.  What  happens  during  negotiations? 
A.  During  negotiations  technical  and 
budget  issues  may  be  raised.  These  are 
issues  that  have  been  identified  during 
the  panel  and  staff  reviews  that  require 
clarification.  Sometimes  issues  are 
stated  as  "conditions."  These  are  issues 
that  have  been  identified  as  so  critical 
that  the  award  cannot  be  made  unless 
those  conditions  are  met.  Questions  may 
also  be  raised  about  the  proposed 
budget.  Generally,  these  issues  are 
raised  because  there  is  inadequate 
justification  or  explanation  of  a 
particular  budget  item,  or  because  the 
budget  item  seems  unimportant  to  the 
successful  completion  of  the  project.  If 
you  are  asked  to  make  changes  that  you 
feel  could  seriously  affect  the  project's 
success,  you  may  provide  reasons  for 
not  making  the  changes  or  provide 
alternative  suggestions.  Similarly,  if. 
proposed  budget  reductions  will,  in  your 
opinion,  seriously  affect  the  project 
activities,  you  may  explain  why  and 
provide  additional  justification  for  the 
proposed  expenses.  An  award  cannot  be 
made  until  all  negotiation  issues  have 
been  resolved. 
Q.  How  do  I  provide  an  assurance? 
A.  Except  for  SF-424B.  "Assurances — 
Non-Construction  Programs,"  simply 
state  in  writing  that  you  are  meeting  a 
proscribed  requirement 
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Q.  Where  can  copies  of  the  Federal 
Register,  program  regulations,  and 
Federal  statutes  be  obtained? 

A.  Copies  of  these  materials  can 
usually  be  found  at  your  local  library.  If 
not,  they  can  be  obtained  fi-om  the 
Government  Printing  Office  by  writing 
to:  Superintendent  of  Documents,  U.S. 
Government  Printing  Offic*. 


Washington,  DC  20402.  Telephone:  (202) 
783-3238.  When  requesting  copies  of 
regulations  or  statutes,  it  is  helpful  to 
use  the  specific  name,  public  law 
number,  or  part  number.  The  material 
referenced  in  this  notice  should  be 
referred  to  as  follows: 

(1)  Carl  D.  Perkins  Vocational 
Education  Act,  Public  Law  98-524. 


(2)  Education  Department  General 
Administrative  Regulations,  34  CFR 
parts  74,  75,  77,  79,  80,  81,  82,  and  85. 

(3)  Office  of  Vocational  and  Adult 
Education,  Department  of  Education, 
part  412  (Cooperative  Demonstration 
Program). 

[FR  Dtic.  91-3404  Filed  2-12-91;  8:45  am] 
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Part  III 


Environmental 
Protection  Agency 


40  CFR  Parts  51  and  52 

Requirements  for  Preparation,  Adoption, 
and  Submittal  of  Impiementation  Pians; 
Notice  of  Proposed  Rulemaidng 
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ENVIROMMENTAL  PROTECTION 
AGENCY 

40  CFR  Paris  51  and  52 

f  AH-Fm.-3tao-7,  Doetwt  No.  A-M-041 
RtN206O-AC43 

Ra<|ulfaiHanta  for  PraparaUon, 
Adoption,  and  Submlttai  of 
hnptomantallon  Plana 


r.  U.S.  Environmental  Protection 
Agency  (EPA). 
action:  Notice  of  proposed  rulemaking. 


r.  The  "Guideline  on  Air 
Quality  Models  (Revised)".  EPA-450/2- 
78-027R  (1986),  and  supplement  A 
(1987),  hereinafter  referred  to  as  the 
"Guideline",  list  air  quality  models  for 
estimating  ambient  air  concentrations 
due  to  sources  of  air  pollutants.  The 
Guideline  is  presently  incorporated  by 
reference  into  the  prevention  of 
significant  deterioration  (PSD) 
rt^gulations  under  the  Clean  Air  Act  at 
40  CFR  51.166  and  52.21.  EPA  here 
proposes  to  augment  that  Guideline  with 
several  new  mnHpHng  tprhniquffs  The 
purpose  is  to  provide  models  for 
situations  where  specific  procedures 
were  not  previously  available  and  to 
improve  several  previously  adopted 
techniques.  In  addition,  revisions  are 
proposed  that  make  the  guidance  and 
model  requirements  caBtistoil  with 
regulatory  programs  that  have  been 
formalized  oc  changed  since  the  last 
major  Gvidafeae  nvWoa  in  1989  (SI  EH 
32176).  ERA  is  proposing  to  establish 
these  additions  and  changes  as 
supplement  B  to  the  Guidelme.  EPA  is 
also  proposing  to  amend  40  CFR  51.166 
and  52.21  to  incorporate  supplement  B, 
and  to  aineBd«CfB  SkM,  Sl.t3, 51.112, 
51.117,  51.150.  and  S1.160  to  cadify  Ihc 
Guideline  as  the  basis  by  which  air 
quality  models  are  to  be  used  for 
demonstrations  associated  with  SIP 
(State  Implementation  Plan)  revisions, 
AQMA  (Air  Quality  Maintenance  Area) 
analyses,  regional  classifications  for 
episode  planning,  and  new  source 
review  *  in  general  (not  just  PSD).  The 
proposal,  in  part,  is  based  on  public 
comments  received  at  the  Fourth 
Conference  on  Air  Quality  Modeling,  the 
purpose  of  which  was  to  advise  the 
public  on  these  new  techniques  and  to 
facilitate  further  technical  review. 
Adoption  of  the  new  modeling 
techniques  should  significantly  improve 
the  technical  basis  for  impact 
assessment  of  air  pollution  sources. 
DATCS:  A  public  hearing  on  the  proposed 


■i& beheld  March  1%1 
flueadayi  Gram  9  a.m.  to  5  p.nt.  Mm 
needed  to  allow  for  presentatioisof  aK 
verbal  comments,  the  hearing  may  fte 
extended  to  noon  of  the  next  dNf:  Tha 
period  for  conunent  on  these  psoposed 
changes  closes  May  6, 1991. 

AOONESSCS:  Comments:  Writtaa 
comments  should  be  submitted  ^ 
duplicate  if  possible)  to:  Air  E^cinl'  QLK- 
131).  room  M-1500,  Waterside  MaH. 
attention:  Docket  A-88-04,  U.S. 
Environmental  Protection  Ageaay,  m  M 
Street  SW..  Washington,  DC  2M60  (aiao 
see  "Public  Hearing"). 

Copies  of  supplement  B  (dra^  to  the 
"Guideline  on  Air  Quality  Mo<Ua 
(Revised)"  may  be  obtained  bf  wMm§ 
or  calling  Joseph  A.  Tikvant  Saacee 
Receptor  Analysis  Brands  MD-IC.  US 
Environmental  Protection  Ageacy.. 
Research  Triangle  Park,  NC  277n, 
phone  (919)  541-5561.  SuppkflMBt* 
(draft)  is  also  available  to  ragittarad 
users  of  the  Support  Center  for 
Regulatory  Air  Models  Bulletin  Board 
System  by  downloading  the  apyiayriaia 
file.  To  register  or  access  this  eiaetaaaic 
bulletin  board,  users  with  a  personal 
computer  shouTd  dial  (919)  541-V42. 

Baitlic  Heatmg:  GSA  Auditofltaou 
GSM  Natfonal  Capitol  Region  tuBOaig, 
7th  and  D  Streets  SW..  Washington,  DC. 

Docket-  Copies  of  reports  referenced 
herein,  public  statements  and  comments 
aaiA  IB  BBJation  to  the  Fourth 
Cbn#erenc«  en  Air  Quahty  MoAling^ 
and  public  comaients  made  on  Ikis 
Notkeof  propoaed  rulemaking,  asa 
maintained  at  Docket  A-68-04.  Th» 
docket  is  available  for  public  inspectiaa 
and  copying  between  8  a.m.  and  4  pjB« 
Monday  through  Friday,  at  the  adufeeaa 
abeire.  A  reasonable  fee  may  be  charged 
tat  copyiag. 


■  N«w  MMuc*  tmnmw  includM  tiut  of  modified 
•ource*. 


^ON  MWrfvaR  Hi^VnMIATiON  < 

Joseph  A.  Tikvart,  Chief.  Source 
Receptor  Analysis  Branch.  Office  al^r 
Quality  Planning  and  StandardBwV.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  NC  27711; 
telephone  (919)  541-5561  or  (FTS^flB*- 
5561. 

•UPPUEMENTAIIY  MPOmtATION: 

Background 

The  "Guideline  on  Air  Quality 
Models"  ("Guideline")  was  original 
published  in  April  1978.  It  was 
incorporated  by  reference  in  the 
regulations  for  the  Prevention  af 
Significant  Deterioration  of  AirC 
in  June  1978  (43  FR  26380).  The  | 
of  the  Guideline  Is  to  promote 
consistency  in  the  use  of  modeltaB 
within  the  air  management  proeaa*. 
Such  consistency  is  fostered  by  sections 
110(a)(2).  165(e).  172  (a)  and  (b).  173. 


aBl(a)(l)  and  320  of  the  1977  Clean  Air 
ik:t  Amendments.*  42  U.S.C.  7410(a)(2). 
7175(e).  7502  (a)  and  (b).  7503.  7e01(a)(l) 
and  7620.  respectively.  The  Guideline 
paovides  model  users  with  a  common 
feasis  for  estimating  pollution 
eancentrations.  assessing  control 
atrategies  and  specifying  emission 
Bniits. 

la  December  1984.  EPA  proposed 
lastafiig  the  Guideline  to  incorporate 
faiowledge  concerning  modeling 
analyses  that  had  been  developed  since 
tihe  original  guidance  was  issued.  Final 
sevisions  to  the  Guideline  were 
promulgated  in  September  1986  (51  FR 
aslMland,  as  a  result  of  public 
oeoBBBnt,  changes  concerning  four 
additional  modeling  techniques  were 
simultaneously  proposed.  They  were: 
addition  of  a  specific  version  of  the 
■ough  Terrain  Diffusion  Model  (RTDM). 
p)  modification  of  the  downwash 
algorithm  in  the  Industrial  Source 
Complex  (ISC)  model  (3)  addition  to  the 
Offshore  and  Coastal  Dispersion  (OCD) 
node)  to  EPA's  list  of  preferred  models, 
and  (4)  addition  of  the  AVACTA II 
OKKlel  as  an  alternative  model  in  the 
Guideline.  In  January  1988.  EPA 
promulgated  tiie  four  techniques  as 
Supplement  A  to  the  Guideline  (53  FR 
382).  The  "Guideline  on  Air  Quality 
Models  (Revised)"  (1986)  and 
supplement  A  (1987)  have  been 

J  ted  by  reference  into  the  PSD 
)ns  at  40  CFR  51.166  and  52.21. 


(1) 


CocKfication  of  the  Guideline  in  40 
CFR  parts  51  and  52  has  heretofore  been 
far  purposes  of  compliance  with  PSD 
BSguIations.  However,  as  stated  in  the 
taptroduction.  the  Guideline  describes 
"bir  quality  modeling  techniques  that     ■ 
akuld  be  applied  to  State 
ksplementation  Man  (SIP)  revisions  for 
existing  sources  and  to  new  source 
saview  *  *  *".  and  this  has  always  been 
IPA  policy.  Use  of  air  quality  models  for 
anch  purposes  is  required  at  51.112 
QDemonstration  of  Adequacy)  and  at 
ail7  (Additional  Provisions  for  Lead). 
Ihe  of  air  quality  models  is  also 
levnied:  For  Air  Quality  Maintenance 
Jtea  lAQMA)  analyses  at  51.46 
l^jiestton  of  Air  Quality 
Cancentrations);  for  classification  of 
■agions  for  episode  plans  at  51.150 
(Prevention  of  Air  Pollution  Emergency 
Episodes):  and  for  new  source  review  at 


•On  NovenitMr  15. 19Sa  the  aean  Air  Act 
/totndmenU  of  1990  ("AinmdmenU"),  Public  Law 
m-54Bi  were  enacted.  At  amended,  the  Clean  Air 
iM  pnNMto  continiied  authority  for  the  reviiiona  - 
to  the  Guirifcline  and  the  Code  of  Federal 

I  contained  in  this  propoeaL  Thai 
_  ndudes  ImI  it  not  limited  to.  the  following 
paarMbn*.  aome  of  which  may  have  t>e«n  modified 
by  the  Amendmenta:  Clean  Air  Act  tectioni 
110(aK2).  ieS(e).  172  (a)  and  (c).  173.  aoi(a).  and  32a 
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51.160  (Review  of  New  Sources  and 
Modifications).  EPA  believes  that  iU 
proposed  incorporation  by  reference  of 
the  Guideline  into  these  provisions  is 
consistent  with  the  authority  granted  by 
sections  110(a)(2).  165(e).  172  (aj  and  (b). 
173.  301(a)(1)  and  320  of  the  1977  Clean 
Air  Act  Amendments  (see  footnote  2).  42 
U.S.C.  7410(a)(2).  7475(e).  7502  (a)  and 
(b).  7503.  7601(a)(1)  and  7620. 
respectively. 

To  support  the  process  of  developing 
and  revising  the  Guideline  during  the 
period  1977-1988,  the  First.  Second  and 
Third  Conferences  on  Air  Quality 
ModeUng  were  held  as  required  by 
section  320  of  the  Clean  Air  Act  to  help 
standardize  modeling  procedures.  These 
modeling  conferences  provided  EPA 
with  comments  on  the  Guideline  and 
associated  revisions,  thereby  facilitating 
introduction  of  improved  modeling 
techniques  into  the  regulatory  process. 

In  October  1988.  die  Fourth 
Conference  on  Air  Quality  Modeling 
was  held.  Its  purpose  was  to  advise  tbe 
public  on  new  modding  techniques  and 
to  solicit  comments  to  guide  EPA's 
consideration  of  any  rulemaking  needed 
to  further  revise  the  Guideline.  The  new 
models  provide  techniques  for  situations 
where  specific  procedures  had  not 
previously  been  avaflahk.  and  also 
improve  sevecal  previously  adopted 
techniques.  These  new  techniques  and 
the  guidance  discussed  at  the  modeling 
conference  are: 

Complex  Terrain  Dispersion  Model 

Ozone  precursor  point  source 
modeling 

Mobile  source  modeling  at  signalized 
intersections. 

Emissions  and  dispersion  modeling 
system  for  airports. 

Long-range  transport  models. 

Models  for  estimating  visibility  impact 
of  specific  sources. 

Model  for  shoreline  dispersion. 

Valley  stagnation. 

On-site  meteorological  program 
guidance. 

Method  for  evaluating  models. 

General  screening  techniques. 

Regional  scale  models. 

Modeling  techniques  for  air  pathway 
analyses. 

In  general.  EPA  solicited  comments  on 
(1)  whether  the  techniques  are  sound,  (2) 
whether  they  should  be  adopted  for 
regulatory  application,  aad  (3)  whether 
limitations  on  use,  including  data  base 
requirements,  should  be  specified. 

All  comments  presented  at  the  fourth 
modeling  conSerance  and/or  submitted 
to  Docket  A-88-04  are  encompassed  in 
Docket  Items  H-D.  U-E.  and  E-G.  AlsOb 
a  verbatim  traaacdnt  of  the  canference 
proceedings  la  avauaUe  as  Docket  Item 


II-G-3a  and  b.  EPA  has  summarized 
these  comments,  developed  responses, 
and  drawn  conclusions  on  appropriate 
actions  for  tiiis  Notice  of  Proposal 
Rulemaking  in  the  document  "Summary 
of  Public  Comments  and  EPA  Responses 
on  the  Fourth  Conference  on  Air  Quality 
Modeling— October  1988"  (Docket  Item 
n-O-1). 

The  following  are  hereby  proposed  as 
models  or  analysis  procedures 
recommended  for  inclusion  in  the 
Guideline:  Complex  Terrain  Dispersion 
Model  (refined  model,  accompanied  by 
CTSCREEN  and  modifications  in  the  use 
of  other  screening  models);  CAL3QHC 
(carbon  monoxide  estimates  at 
signalized  intersections);  modeling  for 
air  pathway  analysis  of  toxic/hazardous 
pollutants  (consistent  multimedia  use  of 
ISC  and  other  models);  EDMS  (modeling 
system  for  airporta);  on-site 
meteorological  program  guidance 
(expansion  of  current  guidance);  general 
screening  techniques  and  VISCXEEN 
(updates  and  computerization  of  current 
screening  techniques);  method  for 
evaluating  models  (enhancement  of 
current  guidance).  For  the  most  part, 
these  models  and  analysis  procedures 
are  designed  for  operation  on  or  to  be 
compatible  with  a  personal  computer. 

The  following  are  beb^  propoaed  for 
addition  to  Appendix  B  of  the  />«<AJ*rr 
with  an  indication  that  they  are 
available  for  application  in  the  unique 
circumstanoes  to  whidi  they  apply  on  a 
case-by-casa  basis:  Shoreline  Diqiersion 
Model  (sea/lake  breeze  fumigation)  and 
WYNDvaUey  (valley  stagnation).  Two 
models  falling  in  a  aimilar  category  tbst 
are  already  in  appendix  B  are: 
MESOPUFF-n  (long-range  transport) 
and  FLUVUE-JI  (visibili^). 

Besides  adding  new  techniques.  EPA 
is  also  proposing  to  clarify  and  update 
portions  of  the  Guideline  to  make  it 
consistent  with  cuirenl  regulatory 
programs  that  have  been  establi^d 
through  other  Agency  activities. 

Specified  proposed  actions  on  models, 
analysis  procechires,  and  Guidelines 
modifications  are  discussed  in  the 
following  section.  Codes,  user's  guides, 
and  other  documents  or  guidance 
pertinent  to  specific  modeling 
techniques  are  identified  as  individual 
Docket  Items.  These  models  and  other 
changes  will  be  adopted  in  the 
Guidelines  on  Air  (^lality  &4odels 
(Revised)  throogh  supplement  B  (Draft) 
(Docket  Item  Ut-B-l);  see  the 
ADOMSsn  Section  of  this  notice  for 
general  availabflity.  Of  the  techniqiiea 
considered  at  the  fourth  modding 
coofaranca.  oaly  two  an  not  bai^ 
propoaed  for  ftftber  acfioa  at  this  time: 
they  are  point  source  modeling  far  ozone 
precursors  aod  xagional  acale  models. 


Proposed  Action 

A.  Complex  Terrain  Models 

L  R^ned  Model 

The  Complex  Terrain  Dispersion 
Model  (CTDM)  (Docket  Item  H-I-lb)  is 
the  result  of  a  major  develc^Kaent  and 
evaluation  effort  It  should  fill  a 
significant  void  in  the  Guideline  by 
providing  a  refined  technique  for 
determining  pollutant  concentrations 
due  to  plume  impingement  on  die 
windward  side  of  terraiii  features  during 
stable  and  neutral  atmospheric 
conditions.  Public  comments  generally 
support  EPA's  view  that  the  model  is 
technically  sound,  represenia  the  best 
theoretical  apinoach.  and  should  be 
adopted  for  r^gulatoiy  application  as  a 
refined  model 

One  ooncem  had  been  the  ability  to 
estimate  concentrations  during  unstable 
oonditioos.  Public  comments  discussed 
several  ways  of  coping  widi  this  matter, 
bat  in  the  meantime.  EPA  has  elected  to 
deal  directly  with  the  problem  by 
augmenting  CTIHil  with  a  module  for 
unstable  conditioaa  based  oo  omrent 
sdantific  theory.  The  new  sMdel  is 
known  as  CTIMiffUJS  and  has 
undergone  sensitivity  analysis  and 
evaluation  (Docket  Items  D-l-M.  D-l- 
31).  The  user's  guide  docunentii]^  the 
scientific  assumptions,  input  and 
operating  requirements,  model  optiona 
and  defaults,  fmd  the  code  is  availaUe 
as  EPA-flOO/8-8B/Ml  (NTIS  No.  TO  a»- 
181424). 

Other  concerns  related  to  limitations 
of  the  model  or  its  data  base 
requirements.  Based  on  those  comments, 
EPA  is  limiting  application  of 
CimiPLUS  to  the  windward  side  of 
terrain  features  and  makes  no  attempt  at 
this  time  to  recommend  techniques  for 
lee  side  effects  m  other  complex  terrain 
phenomena.  However.  CTDMI^US  is 
applicable  to  all  terrain  receptors  above 
stack  height:  thus,  for  applications  of 
this  model  the  "intermediate-teErain" 
problem  that  has  bothered  many  users 
of  complex  terrain  models  is  eliminated. 
(Other  regulatory  models  in  the 
Guideline  are  currently  recommended 
for  receptors  at  or  below  stack  height). 

With  ragard  to  data  base 
requirements,  coauncnters  would  like 
these  to  be  set  forA  »»  specifically  •m 
possible.  However,  due  to  the  intrase 
data  requirements  of  the  aiodel  (Docket 
Itesaa  U-i-lo-d)  and  limited  expeiienoe 
with  ita  oae  for  ragulatory  apphcationa, 
these  specifications  must  remain 
somewhat  general  in  the  Giddehne. 
Mataorologk»l  iivuU  to  CTDltfi>LUS 
should  be  based  on  multi-levd  wind 
^eed  and  direction  data  obtained  «9»  ta 


■irti 
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representative  plume  height:  SODAR 
data  may  be  appropriate.  Direct 
turbulence  measurements  and  vertical 
potential  temperature  gradient  should  be 
obtained  for  at  least  three  measurement 
levels  with  the  topmost  level  as  close  to 
plume  height  as  practical;  generally, 
data  up  to  150m  above  stack  base  on  an 
instrumented  tower  should  be  adequate. 
Elements  of  the  on-site  meteorological 
measurement  program,  and  development 
of  a  receptor  network,  should  be 
developed  on  a  case-by-case  basis  with 
the  concurrence  of  the  EPA  Regional 
Office. 

2.  Screening  Techniques 

EPA  has  also  received  varied 
comment  on  the  advisability  of 
establishing  a  screening  technique 
derived  from  CTDM;  such  a  model 
would  have  a  better  scientific  basis  than 
currently  available  screening 
techniques.  Some  commenters  recognize 
the  desirability  of  such  a  technique, 
while  others  express  concerns  about  the 
actual  need  and  difBculty  of  establishing 
a  standard  set  of  meteorological 
conditions  for  the  screening  technique. 
EPA  has  elected  a  screening  technique 
enUtled  CTSCREEN,  EPA-600/8-60/ 
XXX  (Docket  Item  U-]-7).  This 
technique  is  essentially  CTDMPLUS 
with  a  predetermined  range  of 
meteorological  conditions  that  are 
thought  to  bracket  the  highest 
concentrations  for  most  source-terrain 
configurationa.  The  preparation  of  this 
technique  is  justified  by  the  improved 
scientific  basis  derived  from  the 
CTDMPLUS  code.  It  will  be  allowed  as 
an  alternate  screening  technique. 

3.  Sensitivity  Analysis 

Adoption  of  a  new  model  can  affect 
the  design  concentrations  on  which 
emission  limits  are  based,  thus, 
sensitivity  analyses  for  CTDMPLUS  as  a 
refined  model  were  conducted  (Docket 
Item  II-I-28a-l].  These  analyses 
compared  design  concentrations  from 
CTDMPLUS  to  those  from  available 
complex  terrain  screening  techniques  for 
a  variety  of  source-terrain 
configurations.  The  expectation  was 
that  the  screening  techniques  woidd 
provide  generally  higher  design 
concentrations  than  CTDMPLUS;  by 
intent,  the  screening  techniques  should 
be  more  conservative  than  this  refined 
technique  which  has  also  been 
established  as  the  most  accurate  of  all 
complex  terrain  techniques  considered 
(Docket  Item  D-I-Z  and  11-1-3].  This 
expectation  was  satisfied  in  most  cases 
so  that  CTDMPLUS  provides  less 
stringent  and  more  appropriate  emission 
limitations  than  previously  possible  with 
the  conservative  screening  techniques  in 


use.  The  degree  of  conservatism,  though, 
among  the  screening  models  was  not 
always  consistent  within  the  present 
hierarchical  structure  of  such 
techniques.  The  addition  of  CTSCREEN 
further  complicates  the  situation  and,  in 
combination  with  findings  of  the 
sensitivity  analyses,  places  in  doubt  the 
merits  of  such  a  hierarchical  structure. 
Thus,  the  structure  will  be  dropped  so 
that  any  acceptable  screening  technique 
may  be  used  consistent  with  the  needs, 
resources,  and  available  data  of  the 
user. 

In  a  few  cases,  the  screening 
techniques  (RTDM  more  so  than  other 
models)  have  the  potential  to  provide 
less  stringent  design  concentrations  than 
does  CTDMPLUS  and  may  not  be  acting 
effectively  as  conservative  screening 
techniques.  However,  for  several 
reasons  the  limited  findings  cited  here 
are  not  thought  to  be  a  significant 
enough  matter  to  justify  any  further 
changes  in  the  use  of  these  models.  For 
instance:  (1)  Recent  evaluations  with  the 
current  version  of  RTDM-default  show 
the  model  to  provide  conservative 
estimates  compared  to  measured  data; 
(2)  the  experience  with  CTDMPLUS  in 
relation  to  screening  models  is 
insufficient  to  draw  conclusions  with 
any  confidence;  (3)  the  extent  to  which 
RTDM  might  underestimate 
concentrations  is  not  unequivocally 
delineated  in  the  various  analyses;  (4) 
estimates  lower  than  those  of 
CTDMPLUS  occasionally  occur  with 
other  screening  models,  although  rarely; 
and  (5)  since  RTDM  is  the  most  refined 
of  the  screening  models,  it  is  expected  to 
provide  the  most  realistic  of  the 
conservative  estimates  and  occasional 
crossover  to  lower  estimates  than  those 
derived  from  CTDMPLUS  might  not 
indicate  significant  inaccuracy. 
Nevertheless,  screening  models  should 
generally  function  as  conservative 
estimators  of  ambient  concentrations, 
and  EPA  seeks  public  comment  on 
limited  exceptions  like  those  noted  here. 
As  additional  information  becomes 
available  and  experience  with 
CTDMPLUS  is  gained  over  the  next  few 
years,  it  may  be  necessary  to  further 
consider  this  matter. 

4.  Conclusion 

EPA  is  proposing  to  identify 
CTDMPLUS  in  chapter  5  of  the 
Guideline  as  a  recommended  refined 
model  for  complex  terrain  with  a 
minimum  set  of  requirements  for  data 
used  in  the  model.  More  detailed 
elements  of  the  meteorological 
measurement  program  and  the  selection 
of  receptor  sites  are  to  be  developed  on 
a  case-by-case  basis  with  concurrence 
of  the  EPA  Regional  Office.  The  model 


will  be  included  in  appendix  A  of  the 
Guideline.  CTSCREEN  will  be  added  as 
an  acceptable  technique  in  chapter  5. 
The  hierarchical  structure  of  acceptable 
screening  techniques  is  proposed  to  be 
dropped,  allowing  discretion  of  the  user 
and  the  EPA  Regional  Office  or 
reviewing  authority  as  to  which 
technique  is  most  useful  for  a  given 
application. 

B.  Mobile  Source  Modeling  at 
Signalized  Intersections 

Public  comment  indicates  concern 
that  current  guidance  on  modeling 
carbon  monoxide  concentrations  for 
intersections  (Worksheet  2  of  the 
"Guideline  for  Air  Quality  Maintenance 
Planning  and  Analysis".  Volume  9,  EPA- 
450/4-75-001)  is  difficult  to  use, 
outdated,  and  cannot  adequately  model 
over-capacity  situations.  In  response, 
EPA  developed  a  program  to  review 
traffic  and  emissions  components  of 
intersection  models  and  has  consulted 
with  the  Federal  Highway 
Administration  (FHWA)  on  such 
analyses.  A  plan  for  conducting  these 
analyses  and  developing  an  improved 
intersection  model  was  presented  at  the 
fourth  modeling  conference.  Public 
comments  supported  the  need  for  an 
improved  modeling  technique  and  more 
specifically  the  program  that  EPA 
proposed. 

As  a  result  of  this  program.  EPA  has 
completed  development  of  the 
CAL3QHC  intersection  model  which  has 
improved  trafHc  and  emissions 
components;  it  incorporates  CALINE3 
which  is  the  recommended  Guideline 
dispersion  model  for  roadway  sources. 
Documentation  for  the  code  and  user's 
guide  is  available  as  Docket  Item  II-]-8. 
CAL3QHC  and  a  related  screening 
technique  appear  to  be  suitable  to 
replace  Worksheet  2  for  refined 
analyses  and  the  Hot  Spot  Guidelines 
for  screening  analyses  in  estimating  CO 
concentrations.  Since  this  is  the  first 
public  view  of  the  complete  model,  no 
restrictions  on  use  were  identified  in  the 
public  comments  other  than  restrictions 
to  roadways  at  intersections.  EPA  has 
also  prepared  "Guideline  for  Modeling 
Carbon  Monoxide  from  Roadway 
Intersections"  (Docket  Item  II-I-9)  and 
solicits  comments  regarding  it. 

Performance  evaluation  of  CAL3QHC 
(Docket  Item  II-I-32)  indicates  that  this 
is  among  the  most  accurate  of  several 
models  tested  for  signalized 
intersections.  A  sensitivity  analysis 
(Docket  Item  II-I-29]  was  also 
performed  to  determine  the  impact  of 
CAL3QHC  on  design  concentrations 
relative  to  the  other  available 
techniques.  Contrary  to  expectations,  it 
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was  found  that  CAL3QHC  produced 
higher  estimates  and  the  need  for  more 
stringent  controls  than  did  Worksheet  2 
and  soma  other  tschniques  for  the 
intersection  scenarios  considered.  This 
indicates  that  EPA'a  existiog  guidance 
on  modeling  for  roadway  intersections 
up  until  this  time  may  tend  to  lead  to 
underestimates  of  highest  ambient 
concentrations. 

Conclusion:  EPA  is  proposing  to 
include  CAL3QHC  and  a  related 
screening  technique  as  the 
recommended  models  for  roadway 
intersections  in  Section  6,2  of  the 
Guideline.  They  would  replace 
Worksheet  2  for  refined  analyses  and 
the  Hot  Spot  Guidelines  for  screening 
analyses.  CALINE3  remains  the 
recommended  dispersion  model  in 
appendix  A  for  roadways. 


C.  Emiaaiona  and  Diaperaion  Modeling 
System  for  Airports 

■    The  Federal  Aviation  Administration 
and  the  U.S.  Air  Force  have  jointly 
developed  the  Emissions  and  Dispersion 
Modebig  System  (EDMS)  to  provide  an 
inte^vted  assessment  of  pollution  from 
multiple  sources  (e.g.,  aircraft,  motor 
vehicles,  and  power  plants]  at  airports 
and  air  bases.  These  agencies  have 
requested  that  EPA  adopt  this  modeUng 
system  to  fill  the  void  in  the  Guideline 
which  does  not  contain  any  models  or 
recommendations  oriented  specifically 
to  these  operations.  While  the  emissions 
components  of  ED^B  are  a  unique  new 
application,  the  dispersion  components 
are  consistent  with  models  already 
recommended  in  the  Guideline  and 
contcdned  in  appendix  A.  A  user's  guide 
and  code  lot  the  EDMS  model  are 
contained  in  Docket  Item  D-I-a. 

The  public  comments  on  this  model 
were  mixed  and  appeared  to  confuse  the 
identified  model  with  an  earlier  version. 
Nevertheless,  given  the  apparent  need 
for  such  a  model  and  the  fact  that 
dispersion  components  are  consistent 
widi  techniques  already  recommended 
in  the  Guideline,  EPA  believes  that 
EDMS  should  be  considered  for 
inclusion  in  appendix  A  of  the 
Guideline.  However,  it  is  appropriate  to 
restrict  the  regulatory  application  of 
EDMS  to  those  impact  assessments 
which  contain  or  have  as  a  major  focus 
changes  in  aircrajft  operations  which 
will  result  in  a  significant  change  in 
emisaioo  and  pollutant  concentration 
patterns.  For  example,  if  a  combusticm 
unit  at  an  airport  requires  a  PSD  permit 
by  itself,  independent  of  aircraft 
operations  or  mobile  source  peripheral 
to,  but  off  airport  property,  then  a  model 
recommended  in  the  Guideline  for  these 
spedflc  appUcatioDS  sbould  be  used  in 
such  an  analysis. 


Conclusion:  EPA  is  proposing  to 
include  EDMS  as  the  recommended 
model  for,  but  limited  to,  airport 
operations  as  identified  in  section  7.2.6 
of  the  Guideline.  The  model  will  be 
included  in  appendix  A  of  the  Guideline. 

D.  Modeling  for  Air  Pathway  Analyses 

At  the  fourth  modeling  conference, 
EPA  sought  comment  on  techniques  for 
developing  air  pathway  analyses  of 
toxic  and  hazardous  waste  pollutants. 
Modeling  for  Oiese  pollutants  is  done 
across  a  number  of  the  EPA  ofBces  with 
varying  levels  of  detail  in  the  analysis 
performed.  While  the  public  comments 
did  not  give  as  much  attention  to  this 
matter  as  had  been  expected,  there  was 
general  support  for  un^orm  modeling 
guidance  and  standardized  models  both 
through  direct  availability  of  models  and 
through  improved  guidance  in  specific 
areas.  The  comments  have  already  been 
satisfied  in  part,  since  ISC  is  the  model 
that  serves  as  the  basis  for  most  air 
pathway  analyses  of  continuous 
pollutant  emissions.  In  addition,  the 
"Workbook  of  Screening  Techniques  for 
Assessing  Impacts  of  Toxic  Air 
Pollutants".  EPA-450/4-8M)09  (NTIS 
No.  PB  89-134340)  provides  the  basis  lor 
obtahiing  preUminaiy  estimates  of  short- 
term  concentrations  due  to  a  wide  range 
of  toxic/hazardous  pollutant  release 
scenarios.  Also.  DEGADIS  2.1  is 
available  as  a  refined  model  for  treating 
releases  of  heavier-than-air  gases  over 
time  periods  of  limited  duration.  EPA- 
450/4-8»-019  (NTIS  No.  PB  90-213693). 

Conclusion:  EPA  proposes  to  amend 
sections  of  the  Guideline  appropriate  to 
air  toxics  to  discuss  sever^  Hems.  For 
instance.  &e  ISC  model  will  be 
identified  in  section  7,2.7  and  in 
appendix  A  as  the  recommended  air 
quality  model  for  analyses  of  toxics/ 
hazardous  poUutants,  espedally  those 
that  involve  continnous  releases. 
Screening  techniques  contained  in  the 
"Workbook  of  Screening  Techniques  for 
Assessing  Impacts  of  Toxic  Air 
Pollutants'*  will  be  identified  as 
available  for  air  toxics  analjrses. 
References  in  section  12  will  be 
expanded  to  identify  guidance 
developed  by  other  EPA  programs 
which,  in  general,  heavily  rely  on  the 
ISC  model,  and  to  provide  more 
information  on  td)dc  chemical 
properties.  In  addition,  DEGADIS  2.1 
will  be  added  to  appeiidix  B  as  a  refined 
model  for  dense  gases  that  may  be  used, 
as  appropriate,  on  a  case-by-case  basis. 

E  On-Site  Meteorolc^ical  Program 
Guidance 

The  use  of  on-site  meteorological  data 
to  support  air  quaUty  Impact  analyses 
has  grown  steadily  over  recent  yean. 


EPA  has  published  a  dociuaent  titled 
"On-site  Meteorok^cal  Program 
Guidance  for  Regulatory  Modeling 
Applications",  EPA-450/4-«7-013 
(Docket  Item  0-1-17).  The  purpose  of 
this  document  is  to  svfiplement  the 
limited  guidance  on  tids  subject 
currenUy  in  chapter  9  of  the  GuideUne.  It 
also  consoUdates  into  a  single  docimient 
specific  guidance  on  the  coliection  and 
use  of  on-site  meteorological  data  for  air 
quality  modeling  analyses.  TUs 
document  had  undergone  extoxsive 
external  peer  review  by  State  agmciee, 
meteorological  instrument 
manufacturers,  and  othn  Federal 
agencies  pr^  to  the  fourth  modeling 
coaferenoe. 

Also,  in  response  to  the  need  for 
consistency  in  Ae  processing  of  on-site 
meteorologioa]  date,  EPA  has  developed 
a  Meteorological  IVocessor  for 
Regulatory  Models  (MHRM),  EPA-600/ 
3-88/043  (Dodcet  Item  II-I-18).  This 
computer  algorithm  is  designed  to 
process  on-site  meteorolo^cal  data 
followdng  the  procedures  recommended 
in  the  on-site  meteorological  program 
guidance  document  and  produces 
output  necessary  to  nm  the  EPA 
regidatory  dispersion  models.  It  is 
designed  to  provide  considerable 
flexibility  to  users  in  terms  of  input  data 
formats,  and  may  be  easily  expanded  to 
accommodate  the  data  requirements  of 
future  models. 

Public  comments  generally  supported 
the  basis  for  and  adoption  of  the  on-site 
meteorological  guidance  document  and 
MPRM  in  the  Guideline.  In  addition,  a 
variety  of  minor  technical  points  were 
made  about  both.  EPA  has  assessed 
these  technical  points  IndividuaUy  and 
finds  it  unnecessary  or  inappropriate  (as 
documented  in  the  response  to 
comments  document)  to  act  on  most  of 
them  for  this  proposal  However.  EPA 
agrees  with  conmients  suggesting  a 
revised  stability  classification  scheme. 
EPA  developed  a  scheme  and  conducted 
a  sensitivity  analysis  (Docket  Item  D-J- 
12).  The  scheme  is  included  in  an 
addendum  (Docket  Item  II-J-14]  to  the 
guidance  document,  the  Guidelhie  and 
MPRM. 

Conclusion:  EPA  proixyses  to 
reference  the  dociunent  "On-Site 
Meteorological  Program  Guidance  for 
Regulatory  Modeling  Applications"  in 
section  9.3.3  as  the  primary  source  of 
supplementary  guidance  on  the 
collection  and  use  of  on-site 
meteorological  data.  The  hierarchy  of 
stability  classification  schemes  in  that 
doamient  will  be  changed  to  the 
preferred  scheme  that  is  based  on  solar 
radiation  and  temperature  difference 
measurements,  but  the  use  of  other 


I'»  ■ 

5804. 


/.Vol,  56.  No..  30/  Wadnaeday.Jgabfuary.^.  1991  /  Proposed  Rules 


techniques  prior  to  a  year  following 
promulgation  will  be  exempt  from  this 
provision.  As  part  of  incorporation  of 
the  on-site  guidance  document.  MPRM 
will  be  identified  as  the  standard 
processor  of  on-site  meteorological  data 
input  for  regulatory  model  applications. 

F.  General  Screening  Techniques 

The  Guideline  references  Volume 
10(R),  EPA-450/4-77-001.  as  the  basis  of 
recommended  screening  techniques  for 
stationary  point  sources.  This  document 
has  been  revised  to  incorporate 
additions  to  the  technical  approach  and 
changes  so  that  the  techniques  may 
easily  be  executed  on  a  personal 
microcomputer.  The  revised  document  is 
"Screening  Procedures  for  Estimating 
the  Air  Quality  Impact  of  Stationary 
Sources'".  EPA-450/4-88-010  (Docket 
Item  n-I-20).  including  an  addendum 
(Docket  Item  II-I-20a].  The  Guideline 
also  references  a  visibility  workbook, 
EPA-450/4-80-031.  A  revision  of  the 
document,  "Workbook  for  Plume  Visual 
Impact  Screening  and  Analysis",  EPA- 
450/4-68-015  (Docket  Item  II-I-13),  has 
been  prepared  to  reflect  current 
technical  information  and  experience. 
This  revised  document  contains 
procedures  and  a  visibility  model  that 
can  be  used  for  screening  purposes  to 
estimate  visibihty  impairment  from 
specific  sources.  Both  of  these  revised 
documents  were  discussed  at  the  fourth 
modeling  conference. 

Comments  on  the  two  sets  of 
screening  techniques  were  mixed, 
although  EPA  believes  that  these  new 
personal  computer  based  techniques  are 
an  improvement  over  the  existing  hand- 
calculation  techniques.  EPA  has 
addressed  a  variety  of  criticisms  and 
suggested  changes  in  the  response  to 
conunents  document,  where  it  is  noted 
that  many  of  these  comments  are  either 
inappropriate  or  misinterpret  the  intent 
and  basis  of  the  guidance.  Therefore, 
since  there  has  been  time  for  the  public 
to  gain  additional  experience  with  these 
techniques,  their  attributes  will  be  more 
apparent  and  their  basis  relative  to  prior 
screening  techniques  better  understood. 
These  computerized  techniques  are  not 
intended  to  be  inherently  different  or 
more  conservative,  but  are  instead 
meant  to  better  organize  and  ease  the 
computational  burden. 

Conclusion:  EPA  proposes  to  identify 
"Screening  Procedures  for  Estimating 
the  Air  Quality  Impact  of  Stationary 
Sources"  with  the  SCREEN  model  as  the 
recommended  screening  technique  in 
section  4.2  of  the  Guideline.  It  also 
proposes  to  identify  "Workbook  for 
Plume  Visual  Impact  Screening  and 
Analysis"  with  the  VISCREEN  model  as 
the  recommended  screening  technique 


for  visibility  assessments  in  section 
7.2.4. 

C.  Method  for  Evaluating  Models 

The  Guideline  refers  to  "Interim 
Procedures  for  Evaluating  Air  Quality 
Models",  EPA-450/4-64-023  as  the  basis 
for  determining  which  of  two  or  more 
models  is  most  appropriate  for  a  given 
application.  However,  EPA  has  recently 
refined  these  methods  and  advanced  the 
statistical  methodology  for  determining 
which  model  is  better  suited  to  a 
particular  situation.  With  this  newer 
methodology,  it  is  feasible  to  combine 
results  from  different  averaging  periods 
and  different  data  bases  into  a 
probabilistic  framework.  This 
methodology  is  described  in  an  EPA 
report  titled  "Protocol  for  Determining 
the  Best  Performing  Model"  (Docket 
Item  n-I-19)  with  an  appendix  that 
provides  examples  of  a  protocol 
comparing  the  performance  of  two  rural 
air  quality  models.  The  method  is  now 
also  documented  in  a  user's  guide 
(Docket  Item  II-I-33). 

The  public  comments  were  cautious  in 
their  support  of  this  improved 
methodology.  Concerns  primarily 
addressed  flexibility  of  the  techniques 
and  limitations  in  experience  with  their 
use.  Nevertheless,  EPA  believes  that 
these  techniques  may  be  exercised  with 
great  flexibility:  The  example  presented 
is  not  intended  to  be  the  only  set  of 
statistical  comparisons.  When  used  with 
this  built-in  Hexibility,  these  techniques 
should  enhance  the  ability  to  assess  the 
relative  merits  of  the  available  models 
for  a  given  application. 

Conclusion:  EPA  proposes  to  include 
the  "Protocol  for  Determining  the  Best 
Performing  Model"  as  an  adjunct  to  the 
"Interim  Procedures"  when  the  use  of  an 
alternative  model  is  being  justified  for  a 
site  specific  application.  This  analysis 
procedure  will  be  referenced  in  sections 
3.2  and  10.1  of  the  Guideline. 

H.  Alternate  Models  in  Appendix  B 

At  the  Fourth  Conference  on  Air 
Quality  Modeling.  EPA  identified  four 
additional  models  that  have  imique 
applications  for  which  there  is  currently 
no  recommended  model.  Those  models 
(and  their  applications)  are:  Shoreline 
Dispersion  Model  (SDM)  (sea/lake 
breeze  fumigation).  WYNDvalley  (valley 
stagnation).  MESOPUFF-II  (long-range 
transport),  and  PLUVUE-D  (visibility). 
Actually  no  one  long  range  transport 
model  was  specifically  referenced,  but 
from  the  limited  statistical  data 
available  MESOPUFF-D  appears  to  be 
the  most  accurate  of  the  models 
identified  in  EPA's  perfonnanoe 
evaluation.  MESOPUFF-Q  \»  also  the 


model  for  which  EPA  prepared  an 
example  protocol. 

The  public  comments  on  these  four 
models  were  mixed,  but  no  fatal  flaws 
were  identified.  However,  there  was 
general  comment  directed  toward  these 
models  with  which  EPA  basically 
agrees:  that  is.  the  performance 
evaluation  of  these  models  may  be  of 
limited  utility  due  to  sparse  data  bases. 
As  a  result,  information  on  the 
performance  of  these  models  is  either 
inadequate  to  justify  recommending 
generic  use  or  the  evaluation  has 
identified  limitations  which  need  to  be 
further  investigated  before  a 
recommendation  may  be  issued. 
Information  on  the  user's  guides,  codes 
and  accuracy  of  these  models  beyond 
that  information  already  in  the 
Guideline  follows: 

SDM 

User's  Guide  to  SDM— A  Shoreline 
Dispersion  Model.  EPA-450/4-88-017 
(Docket  Item  II-I-15). 

Analysis  and  Evaluation  of  Statistical 
Coastal  Fumigation  Models,  EPA-450/4- 
87-002  (Docket  Item  II-I-14). 

WYNDvalley 

A  User's  Guide  to  WYNDvaUey  3.11 
(Docket  Item  II-I-16a-c}. 

MESOPUFF  n 

Evaluation  of  Short-Term.  Long  Range 
Transport  Models,  Volumes  1  and  2, 
EPA-450/4-86-016a  and  016b  (Docket 
Item  II-I-9a  and  9b). 

Review  of  Short-Term  Long  Range 
Transport  Models  (Docket  Item  II-I-IO). 

A  Modeling  Protocol  for  Applying 
MESOPUFF-U  to  Long  Range  Transport 
Problems  (Docket  II-I-ll). 

Also  see  the  Guideline. 

PLUVUE  II 

See  the  Guideline. 

Even  with  the  limitations  identified 
above  and  in  the  public  comments.  EPA 
finds  that  these  models  fill  a  unique  void 
in  available  modeling  applications  and 
that  they  may  be  at  least  as  accurate, 
under  appropriate  conditions,  as  other 
available  techniques. 

Conclusion:  EPA  is  proposing  to  add 
SDM  and  WYNDvalley  to  appendix  B  of 
the  Guideline.  In  addition,  these  models 
along  with  MESOPUFF-U  and  PLUVUE- 
II  will  be  identified  as  models  available 
for  unique  applications  on  a  case-by- 
case  basis  in  the  foUotving  respective 
sections  of  the  Guideline,  sections  8.2.9, 
a2.10,  7.2.6.  and  7.2.4. 

/.  Supplementary  Changes 

Besides  the  addition  of  new  models, 
EPA  is  also  proposing  revisions  to  make 
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the  Guideline  consistent  with  regulatory 
programs  that  have  been  formalized  or 
changed  since  the  last  major  Guideline 
revision  in  1966  (51  FR  32176). 

In  addition  to  minor  wording  changes, 
the  following  procedural  changes/ 
additions  to  the  Guideline  are  worthy  of 
note: 

1.  A  recommendation  for  consultatian 
with  the  Regional  Office  on  complex 
issues  concerning  VOC/NO,  point 
source  remodeling  (section  6.2.1): 

2.  Clarification  of  modeling 
requirements  applicable  to  prevention  of 
sigTiificant  deterioration  for  NOi  (section 
6.2.3): 

3.  Changing  references  to  particulate 
matter,  i.e..  PM-IO  replacing  TSP 
(sections  7.2.2  and  11.2.3): 

4.  Clarification  on  the  use  of  emissions 
data  for  NAAQS  analyses  associated 
with  prevention  of  significant 
deterioration  (PSD)  compliance 
demonstrations  (Table  9-2),  in 
particular,  estimating  emissions  in  a 
maimer  which  more  closely  reflects  the 
allowable  rather  than  the  actual 
emissions  for  background  sources': 

5.  Deletion  of  the  ERTAQ  and  MPSDM 
models  from  Appendix  B  at  the  request 
of  the  model  developer  since  these 
models  will  no  longer  be  supported  and 
they  have  not  been  widely  used: 

6.  Updates  to  the  Offshore  and 
Coastal  Dispersion  (OCD)  model  to 
reflect  recent  improvements  prepared  by 
the  Minerals  Management  Service 
which  has  funded  development  of  this 
model  (appendix  Ay, 

7.  Updates  to  the  Urban  Airshed 
Model  and  to  EKMA  (OZIPP)  to  include 
the  latest  chemical  mechanism  (CB-4) 
and  to  reflect  improved  and  updated 
guidance  (section  6.2.1  and  appendix  A). 

The  CB-4  mechanism  is  being 
substituted  because  it  is  a  clearly 
superior  technique.  It  has  been  the 
subject  of  scientific  and  evaluation 
studies  (Docket  Item  II-I-27)  and  the 
scientific  community  has  generally 
found  this  chemical  mechanism  to  be 
technically  sound  and  to  accurately 
represent  detailed  smog  chamber 
findings  (Docket  Item  II-I-26).  Also, 
results  from  a  study  of  St.  Louis,  where 
comparison  between  estimates  and 
observations  for  CB-4  vs.  CB-2  is 
possible,  indicate  more  accurate  osone 
estimates  and  less  underprediction  with 
CB-4  (Docket  Item  n-I-d4). 

EPA  has  also  reviewed  the  definition 
of  model  calibration  in  section  8.2.11  of 


■  Tki*  dariScaUen  doM  M>t  appty  whra 
calculaUns  IncrMiMiil  cooMuaptlaB  oodar  tha  PSO 
pragram.  linca  tha  lagulatlona  applicable  to  that 
analytU  raqirin,  aa  appropriaia.  achni  fy. 
allowabla)  aaiaaiaaa.  Saa  4S  CFR  SUl(bKUUM): « 
FR  52717-Bina  Auguat  7.  usa 


the  Guideline  to  determine  if 
unacceptable  practices  are  clearly  and 
precisely  identified  and  prohibited.  This 
was  done  in  response  to  a  report  by  the 
General  Accounting  Office  that 
addressed,  in  part,  the  consistent  use  of 
air  quality  models  in  regulatcny 
decisions  (Docket  Item  U-F-1).  Upon 
review,  EPA  has  found  the  Guideline  to 
be  clear  and  appropriately  definitive:  it 
states  in  part  that  "model  calibration  is 
unacceptable".  Past  experience  has 
indicated  that  this  guidance  is 
imambiguous;  further  detail  applied  to 
prohibiting  calibration  of  these  complex 
mathematical  tools  could  confuse  and 
create  the  appearance  of  "loopholes". 
No  further  action  on  calibration  or 
changes  to  section  &2.11  are  here 
proposed. 

"This  Notice  also  proposes  to  amend  40 
CFR  part  51  to  give  regulatory  status  to 
long-standing  EPA  policy  regarding  the 
use  of  air  quality  models  for  purposes  of 
control  strategy  development,  AQMA 
analyses,  classification  of  regions  for 
episode  plans,  and  new  source  review, 
thereby  clarifying  and  codifying  that  the 
Guideline  is  applicable  for  those 
purposes.  In  addition  to  explicit 
reference  to  regulatory  modeling  in 
section  166  (as  well  as  §  52.21).  the 
introduction  to  the  Guideline  makes 
clear  that  its  "air  quality  modeling 
techniques  *  *  *  should  be  applied  to 
State  Implementation  Plan  (SIP) 
revisions  for  existing  sources  and  to 
new  source  reviews  *  *  *".  Therefore, 
because  use  of  air  quality  models  is 
required  in  §5  51.46  (Projection  of  Air 
Quality  Concentrations)  for  projections 
associated  with  AQMA  analyses,  51.112 
(Demonstration  of  Adequacy)  for  SIP 
revisions.  51.117  (Additional  Provisions 
for  Lead)  for  analjrsis  of  lead 
concentrations.  51.150  (Prevention  of  Air 
Pollution  Emergency  Episodes)  for 
classification  of  regions  for  episode 
planning,  and  51.180  (Review  of  New 
Sources  and  Modifications)  for  new 
source  review,  this  amendment  to  40 
CFR  part  51  will  serve  to  close  a  gap  not 
addressed  in  previous  rulemakings.  Note 
that  with  respect  to  the  proposed 
revision  of  40  CFR  51.160,  it  is  hitended 
that  the  Guideline  apply  to  the  entire 
subpart  including  but  not  limited  to  new 
and  modified  source  review  under 
89  S1.165  (a)  and  (b)  and  51.1«e{l). 

/.  Public  Comments  on  Other  Topics 

At  the  Fourth  Conference  on  Air 
Quality  Modelbig,  EPA  solicited 
conunents  on  (1)  the  technical  vabdity  of 
a  screening  technique  for  point  sources 
of  ozone  precursors  and  (2)  the 
usefulness  of  regional  scale  models  to 
regulatoiy  programs.  Public  coaunents 
on  the  screening  techniqne  fonnd  them 


inappropriate,  too  conservative,  and 
requiring  further  research  and  testing. 
Based  on  these  comments.  EPA  does  not 
intend  to  propose  these  screening 
techniques  tat  inclusion  in  the  Guideline 
at  this  time. 

With  regard  to  regional  scale  models, 
commenters  supported  the  need  for  and 
use  of  these  models.  However,  it  was 
felt  that  they  are  too  computationally 
complex  and  costly  in  terms  of  computer 
and  himian  resources  to  include  in  the 
Guideline  at  this  time.  EPA  agrees  that 
further  testing  and  experience  with 
these  models  is  needed  for  regulatory 
application,  and  no  recommendations  on 
Aeir  use  are  being  made  at  this  time. 

In  addition,  a  variety  of  public 
comments  were  prcrvided  on  subjects  for 
which  EPA  did  not  seek  input:  most 
prominent  were  the  variable  emissions 
for  SOi  and  the  Industrial  Source 
Complex  (ISC)  model.  Commenters 
urged  use  of  the  expected  exceedances 
method  for  estimating  SOi 
concentrations  and  an  expanded  use  of 
the  multi-point  rollback  method  (46  FR 
58101,  November  30, 1981).  However, 
EPA  does  not  intend  to  modify  general 
provisions  of  the  Guideline  to  include 
these  methods.  With  the  current 
deterministic  form  of  the  SOj  NAAQS, 
the  expected  exceedances  method 
would  provide  no  assurance  that  the 
NAAQS  would  be  attained  and 
maintained.  Also.  EPA  does  not 
generally  endorse  multi-point  rollback 
and  has  hmited  its  use  to  a  few  cases  for 
a  single  source  type.  Also,  comments  on 
ISC  identified  operating  problems  and 
concerns  about  limitations  of  the  model. 
EPA  has  corrected  the  problems  and  is 
actively  working  to  keep  the  model 
current  There  is  an  ancillary  ongoing 
program  to  upgrade  the  model  to  make  it 
easier  to  use  and  maintain. 

Other  comments  considered:  (1)  Issues 
which  have  been  addressed  elsewhere 
in  EPA  policy  memoranda  outside  the 
scope  of  the  Guideline;  (2)  issues  that 
were  previously  resolved  in  prior 
Guideline  revisions  subjected  to  public 
comment:  (3)  narrow  technical  issues 
which  are  premature  to  address:  and  (4) 
issues  upon  which  EPA  has  already 
acted,  e.g.,  implementation  of  an 
electronic  bulletin  board.  For  obvious 
reasons,  EPA  plans  no  further  action  on 
these  matters,  as  discussed  in  the 
response  to  comments  document 

E.0. 12291 

Under  Executive  Order  12291,  EPA 
must  decide  whether  a  rule  is  "major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  la^act  Analysis.  The 
Administrator  fiodb  this  proposed  rule 
not  aalor  because  it  wifl  not  have  an 
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annual  effect  on  the  economy  of  $100 
million  or  more:  it  will  not  result  in  a 
major  increase  in  costs  or  prices;  and 
there  will  be  no  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
maricets.  This  regulation  will  result  in  no 
significant  environmental  or  energy 
impacts.  Thus,  no  Regulatory  Impact 
Analysis  was  conducted. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  S  U.S.C. 
605(b),  I  hereby  certify  that  the  attached 
proposed  rule  %vill  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  rule  merely  updates 
existing  technical  requirements  for  air 
quality  modeling  analyses  required  by 
other  Clean  Air  Act  programs  (e.g., 
prevention  of  significant  deterioration, 
new  source  review,  SIP  revisions)  and 
imposes  no  new  regulatory  burdens. 

Economic  Impact  Assessment 

The  requirement  for  performing  an 
economic  impact  assessment  in  section 
317  of  the  Act  42  U.S.C.  7617,  does  not 
apply  to  this  proposed  action  since  the 
revisions  included  do  not  constitute  a 
substantial  change  in  the  regulatory 
burden  imposed  by  the  regxilation. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OVfB)  under 
the  Paperwork  Reduction  Act  of  1980, 
U.S.C  3501  et  seq.  EPA  has  submitted 
this  regulation  to  the  OMB  for  review 
under  Executive  Order  12291  and  their 
written  comments  on  the  revisions  and 
any  EPA  responses  have  been  placed  in 
the  docket  for  this  proceeding. 

List  of  Subjects 

40  CFR  Part  51 

Administrative  practice  and 
procedure.  Air  pollution  control  Carbon 
monoxide.  Hydrocarbons, 
Intergovernmental  relations,  Lead. 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

40  CFR  Part  52 

Air  pollution  control  Lead.  Nitrogen 
dioxide.  Ozone.  Sulfur  oxides. 

Authority:  This  Notice  of  Proposed 
Rulemaking  is  issued  under  the  authority 
granted  by  sections  110(a)(2).  165(e).  172  (a)  & 
(b).  173.  301(a)(1)  and  320  of  the  1877  Clean 
Air  Act  Amendments.  42  U.S.C  7410(a)(2). 
7475(e).  7502  (a)  ft  (b).  7503. 7e01(a)(l)  and 


7620,  respectively  (see  Footnote  2  under 
"SUmnMNTANV  mPOMMATION"). 

Dated:  February  5. 1991. 
William  K.  RaiUy, 
Administrator. 

It  is  proposed  to  amend  part  51. 
chapter  I  title  40  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION.  ADOPTION.  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7410(a)(2).  7475(e].  7502 
(a)  and  (b).  7503.  7601(a)(l]  and  7620. 

2.  Section  51.46  is  amended  by 
revising  paragraph  (b)  and  removing 
paragraph  (c)  to  read  as  follows: 

SS1.46    AQMA  analyais:  Projection  of  air 
quality  concentrationa. 
•        •        •        *        • 

Such  concentrations  shall  be 
projected  using  techniques  consistent 
with  the  requirements  in  |  51.112(a). 

SS1.63    [AmandMl] 

3.  In  i  51.63.  paragraph  (a)  is  amended 
by  removing  "51.46.". 

4.  In  {  51.112.  paragraph  (a)  is 
amended  by  removing  the  second 
sentence  and  adding  paragraphs  (a)(1) 
and  (a)(2)  to  read  as  follows: 

{51.112    Demonatration  of  adequacy. 

(a)  *  •  • 

(1)  The  adequacy  of  a  control  strategy 
shall  be  demonstrated  by  means  of 
applicable  air  quaUty  models,  data 
bases,  and  other  requirements  specified 
in  the  "Guideline  on  Air  Quality  Models 
(Revised)"  (1986).  supplement  A  (1987) 
and  supplement  B  (1990),  which  are 
incorporated  by  reference.  The 
Guideline  and  its  Supplements  (EPA 
Publication  No.  450/2-78-027R)  are  for 
sale  from  the  U.S.  Department  of 
Commerce.  National  Technical 
Information  Service,  5825  Port  Royal 
Road.  Springfield,  VA  22161.  They  are 
also  available  for  inspection  at  the 
Office  of  the  Federal  Register,  room 
8301. 1100  L  Street  NW..  Washington, 
DC.  These  materials  are  incorporated  as 
they  exist  on  the  date  of  approval  and  a 
notice  of  any  change  will  be  published 
in  the  Federal  Register. 

(2)  Where  an  air  quality  model 
specified  in  the  "Guideline  on  Air 
Quality  Models  (Revised)"  (1986), 
supplement  A  (1987)  and  supplement  B 
(1990)  is  inappropriate,  the  model  may 
be  modified  or  another  model 
substituted.  Such  a  modification  or 
substitution  of  a  model  may  be  made  on 
a  case-by-case  basis  or.  where 


appropriate,  on  a  generic  basis  for  a 
specific  state  program.  Written  approval 
of  the  Administrator  must  be  obtained 
for  any  modification  or  substitution.  In 
addition,  use  of  a  modified  or 
substituted  model  must  be  subject  to 
notice  and  opportunity  for  public 
comment  under  procedures  and  set  forth 
in  S  51.102. 


S  51.117    [Amended] 

5.  In  S  51.117,  paragraph  (c)(1)  is 
amended  by  adding  the  phrase  ", 
consistent  with  requirements  contained 

in  9  51.112(a)"  immediately  after 

if  desired".  Paragraph  (c)(2)  is  amended 
by  adding  the  phrase  ",  consistent  with 
requirements  contained  in  S  51.112(a)" 
immediately  after  "*  *  *  for 
demonstration  of  attainment". 
Paragraph  (c)(3)  is  amended  by  adding 
the  phrase  ",  consistent  with 
requirements  contained  in  8  51.112(a)" 
immediately  after  "*  *  *  for  the 
demonstration  of  attainment". 

S  51.150    [Amended] 

6.  In  S  51.150.  paragraph  (e)  is 
amended  by  adding  Uie  phrase  ", 
consistent  with  the  requirements 
contained  in  {  51.112(a)"  immediately 
after  "*  *  *  of  this  section"  in  the  first 
sentence,  and  by  removing  the  second 
sentence. 

7.  In  S  51.160,  is  amended  by  adding 
paragraphs  (0(1)  and  (f)(2)  to  read  as 
follows: 

§51.160    Legally  enforceable  procedure*. 

(f)*  •  * 

(1)  All  applications  of  air  quality 
modeling  involved  in  this  subpart  shall 
be  based  on  the  applicable  models,  data 
bases,  and  other  requirements  specified 
in  the  "Guideline  on  Air  Quality  Models 
(Revised)"  (1986).  supplement  A  (1987) 
and  supplement  B  (1990),  which  are  . 
incorporated  by  reference.  The 
Guideline  and  its  Supplements  (EPA 
Publication  No.  450/2-78-027R)  are  for 
sale  from  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service.  5825  Port  Royal 
Road,  Springfield.  VA,  22161.  They  are 
also  available  for  inspection  at  the 
OfHce  of  the  Federal  Register,  room  . 
8301, 1100  L  Street,  NW..  Washington. 
DC.  These  materials  are  incorporated  as 
they  exist  on  the  date  of  approval  and  a 
notice  of  any  change  will  be  published 
in  the  Federal  Register. 

(2)  Where  an  air  quality  model 
specified  in  the  "Guideline  on  Air 
Quality  Models  (Revised)"  (1986), 
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supplement  A  (1987)  and  supplement  B 
(1990)  is  inappropriate,  the  model  may 
be  modified  or  another  model 
substituted.  Such  a  modification  or 
substitution  of  a  model  may  be  made  on 
a  case-by-case  basis  or.  where 
appropriate,  on  a  generic  basis  for  a 
specific  state  program.  Written  approval 
of  the  Administrator  must  be  obtained 
for  any  modification  or  substitution.  In 
addition,  use  of  a  modifled  or 
substituted  model  must  be  subject  to 
notice  and  opportimity  for  public 
comment  under  procedures  set  forth  in 
§  51.102. 


951.166   [Amended] 

8.  In  9  51.166,  paragraph  (1)(1]  and 
(1)(2)  are  amended  by  removing  "and 
supplement  A  (1987)"  and  by  adding  ", 
supplement  A  (1987)  and  supplement  B 
(1990)". 

It  is  proposed  to  amend  part  52, 
chapter  I  of  title  40  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401-7642. 

952,21    [Amwided] 

2.  In  9  52.21,  paragraph  (1)(1)  and  (1)(2) 
are  amended  by  removing  "and 
supplement  A  (1987)"  and  by  adding  ", 
supplement  A  (1987)  and  supplement  B 
(1990)". 
[FR  Doc.  91-3448  Filed  2-12-91;  8:45  am] 
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SyaiMn!  MenlHIcallon  and  UatinQof 
Hnardous  Waala;  Toxicity 


r.  Environmental  Protection 
Agency. 

action:  Interim  final  rule  with  request 
f or  coomients. 


rOnMaroh29,199athe 
Environmental  Protection  Agency  (EPA) 
promulgated  revisions  to  the  toxicity 
characteristic,  one  of  several 
characteristics  used  to  identify  waste 
regulated  as  hazardous  under  Subtitle  C 
of  the  Resource  Omaervadon  and 
Recovery  Act  (RCRA).  Since  the 
promulgation  of  the  Toxicity 
Characteristic  (TC).  the  Agency  has 
received  information  that  the  nile's 
immediate  application  may  cause 
certain  used  chlorofluorocariwn  (CFC) 
refrigerants  to  be  subject  to  hazardous 
waste  regidatioBS  because  they  exhibit 
the  TC.  EPA  is  concerned  that 
subjecting  used  CFC  refrigerants  to 
Subtitle  C  regulations  will  promote 
continued  or  increased  venting, 
increasing  the  levels  of  ozone-depleting . 
substances  in  the  stratosphere.  As  a 
result  of  this  new  injuniaiioa  and  to 
allow  time  for  gathering  additional 
informatioa  mmk  ghriag  aM  relevant  facts 
careful  eoMfciiffstfaWi.  lbs  Agency  is 
promulgatiaa  today's  interim  final  nile 
to  suspendtna  TC  rule  for  used 
refrigerants  which  exhibit  the  toxicity 
chacaderiatic  aad  whfidi  an  recycled. 
The  exemption  only  appOes  if  the 
refrffsfaats  ate  redatead  for  rense.  At 
the  saaM  Itea.  the  AfBocy  is  seeking 
public  comment  on  the  merits  of  this 
suspension. 

OA-m:  Effective  Date:  February  5, 1901. 
Comment  Date:  Comments  must  be 
submitted  on  or  before  April  1, 1991. 
ADOWSMI.  The  public  must  send  an 
original  and  two  copies  of  their 
comments  to:  RCRA  Docket  Information 
Center  (OS-MS).  U.S.  Environmental 
Protection  Agency.  401 M  Street  SW.. 
Washington,  DC  20460. 

Place  the  docket  number  F-Ol-CFIF- 
FFFFF  on  your  comments.  The  EPA 
RCRA  docket  is  located  at:  EPA  RCRA 
Docket  (room  M2427).  401 M  Street  SW.. 
Washington.  DC  20406. 

The  docket  is  open  bom  9  a  jn.  to  4 
p.OL.  Monday  ttirou^  Friday,  except  for 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 


Call  (202)  475-0327  br 
appointmaats.  Copies  of  dockat 
materials  cost  $0.15/page. 
FON  niirrMni  mrowMATiow  oomrtcr. 
For  general  information  abool  Ihis 
notice,  contact  the  RCRA/Siyerfund 
Hotline  at  (800)  424-«346  toll  free,  or 
(703)  920-0810  in  the  Washington.  DC. 
metropolitan  area.  For  information  on 
specific  aspects  of  this  noUca,  oontact 
Becky  Cuthbertson,  Regulatory 
Development  Branch,  Office  of  Solid 
Waste  (08-332).  U.S.  EnviroiMisntsI 
Protection  Agency.  401 M  Street  SW, 
Washington.  DC  2046a  (202)  «7&-6StL 
SU^fUdMNTARV  I 
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&  RCRA  Appbcabtllty 

C  Previous  EPA  Acticms  en  1 

D.  Regulatioas  under  the  Clean  Air  Ad 
n.  An>Ucatlon  of  Existing  lagnlaionr 
Framework 

A.  Definition  of  Solid  Waste 

E  Refrigerant  Handlers'  RCRA 
Requirements 
m.  Issues  Arising  from  the  TC  Rols 

A.  Impacts  on  Recycling  Markets 
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LBackpound 

A.  Refrigeratioa  System  OperatUxm 

Vapor  compression  refrigeration 
syslSBS  typically  use  CFC  refiifKants 
as  the  working  fluid  The  most  common 
refrigerants  include  CFC-11, 12. 114.  SOS 
and  HCFC-22.  These  cycles  are  dooad 
systems,  relying  on  the  ability  to 
continually  compress  and  evaponts  the 
refrigerants  to  provide  the  proper  heat 
transfer  for  cooling. 

CFC-11  is  typically  a  liquid  at  room 
temperature,  but  because  its  boiling 
point  is  around  75  'F.  it  volatilizes 
easily.  An  Infrequently  used  refrigarant. 
CFC-113,  also  has  a  high  boiling  point 
(117  *F).  However,  the  other  mate 
common  refrigerants,  such  as  CFC-12 
and  HCFC-22,  have  very  low  boiUBl 
points  (—21  and  —41  degrees  F 
respectively),  which  cause  them  to 
immediately  volatilize;  therefon,  Ikey 
are  not  likely  to  leach  from  wastes  Into 


groundwater  in  any  measurable 
quantities. 

Refrigerants,  as  the  woiking  fluid  of  a 
mechanical  cooling  process,  are  not 
deliberately  vented  or  removed  from  the 
system,  imless  the  systems  are  being 
tested,  serviced,  maintained,  retired,  or 
retrofitted  to  use  new  CFC  alternatives. 
In  order  to  service  the  refrigeration 
hardware,  the  closed  refrigeration  loop 
BMMt  be  opened.  Because  of  the  rapid 
volatilization  of  CFC  refrigerants  when 
they  are  released  from  the  closed 
refrigerant  system,  traditional  service 
and  maintenance  procedures  involved 
venting  the  refrigerant  However, 
because  of  enviroimiental  concern 
reganfing  ozone  depletion,  recent 
international  regulations  phasing  out 
production  of  CFCs,  (see  London 
Amendments  to  the  Montreal  Protocol) 
and  increased  price  and  decreased  CFC 
availability,  service  technicians  are 
beginning  to  capture  and  reuse 
refrigerant 

B.  RCRA  Applicability 

RCRA  regulations  apply  to  materials 
that  are  solid  wastes  (including  solids, 
liquids,  semi-solids,  and  contained 
gases),  as  that  term  is  defined  in  40  CFR 
261.2.  Used  Refrigerants  are  considered 
spent  materials,  and  if  reclaimed,  are 
solid  wastes  under  40  CFR  281.2(c)(3). 
However,  a  limited  subset  of  used 
refrigerant  Le..  those  which  are  used  or ' 
teoeed  without  prior  reclamation,  are 
not  subject  to  r^ulation  under  the 
RCRA  hazardous  waste  program  (see  40 
CFR  281.2(e)(l)(ii)). 

On  March  29. 1990  (55  FR 11798).  EPA 
promulgated  the  Toxicity  Characteristic 
to  replace  the  EP  toxicity  charecteristic. 
(The  TC  went  into  effect  September  25, 
1090.)  The  Toxicity  Characteristic  is 
osed  to  identify  solid  wastes  which  are 
Identified  as  hazardous  based  on  the 
presence  of  constituents  that  may  leach 
from  the  waste.  The  TC  expanded  the 
range  of  wastes  subject  to  subtitle  C 
(hazardous  waste)  controls,  because  a 
mimber  of  constituents  not  regulated 
ander  the  EP  toxicify  characteristic, 
wUch  it  replaced,  were  included  in  the 
TC 

Two  of  the  new  TC  constituents  may 
be  present  in  certain  used  refrigerants 
(e.g..  those  containing  CFC-11)  and  are 
likely  to  leach  from  the  waste  at  levels 
that  may  cause  the  used  refrigerants  to 
be  subject  to  the  federal  hazardous 
waste  regulations.  The  two  constituents 
which  are  of  concern  in  CFC-11  are 
carbon  tetrachloride,  which  is  present  in 
osed  CFC-11  refrigerant  at  levels  of  25- 
IIS  SRg/l.  and  chloroform,  present  in 

•d  CFC-11  refrigerant  at  levels  of  6-52 

S/L  (The  TC  regulatory  level  for 
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carbon  tetraddoride  te  0.S  mg/L  and  for 
chloroform,  it  is  EO  mg/1.)  These 
contaminants  are  present  in  low  levels 
in  the  manufacturing  raw  feedstodi 
required  to  produce  CFC-11  and  are  left 
over  in  used  CFC-11  and  remain  as 
residuals  in  used  CFG-U.  Thus  when 
the  refrigerant  is  removed  from  die 
refrigeration  system,  it  may  contain 
carbon  tetraddoride  and/or  chlordfr>nn 
at  levels  that  cause  it  to  exhibit  the 
characteristic  of  toxidty.  See  the  data 
provided  in  the  August  20, 1000  letter 
frt)m  CA.  McCain  of  E.L  DuPont  de 
Nemours  and  Co.,  to  Ms.  Lena  Niik  of 
EPA.  available  for  public  viewing  in  the 
docket  for  this  notice. 

For  the  data  on  CFC-11  provided  in 
the  docket  there  is  no  documentation  of 
the  analytical  mediods  or  qualify 
control/quahfy  assurance  procedures 
used.  We  also  do  not  have  data  on  other 
CFC  refrigerants.  e.g..  CFC-113.  EPA 
solidts  comments  on  i^ether  odier  data 
are  available  that  can  be  used  to 
determine  whether  used  CFC 
refrigerants  are  TC  hazardous.  EPA  also 
solidts  comment  on  whether  the 
suspension  should  be  extended  to 
hydroflnorocarbon  (HFC)  refrigerants, 
which  are  being  used  as  refrigerants  (for 
example,  in  mobile  air  conditioning 
systems):  EPA  has  no  data  at  all  on 
whedier  HFCs  would  exhibit  any 
hazardous  waste  diaracteristics  when 
removed  from  refrigeration  systems. 

C.  Previous  EPA  Actions  on 
R^rigennts 

The  issue  of  RCRA  applicabilify  to 
refrigerants  being  recycled  has  been 
discossed  pievioosly,  see  the  July  28, 
lOao  Fsdaral  Kafister  notice  (54  FR 
Sisn)  describing  the  status  of  recyded 
refrigerants  under  the  1060  Federal 
hazardous  waste  regulations.  Under  die 
regnlations  in  place  from  lOBO  to  1900. 
recyded  refri^rants  were  unlikefy  to  be 
FederaUy  regulated  as  haaardous 
wastes  because  they  would  not  have 
exhibited  any  of  dw  characteristics  of 
hazardous  waste,  nor  did  they  fit  any  of 
the  hazardous  waste  listing  descriptions. 
However,  as  discussed  above,  the  TC 
regulation  promulgated  on  March  20, 
1000,  which  added  new  constituaite  to 
die  Toiddfy  Characteristic  may  change 
the  RCRA  regulatory  stetus  of  those 
recyded  refrigerants  containing  carbon 
tetrachloride  or  other  Tcnddfy 
Characteristic  oonstituento. 

No  eommentsrs  on  the  original 
Toxidfy  Characteristic  proposal  raised 
the  issue  of  possible  negative  inqiacts 
on  recycling  of  used  refrigerants  if  they 
were  to  become  regulated  as  hazardous 
wastes.  One  reason  this  may  have 
occuRed  is  that  at  the  Vaua  of  the 
original  TC  proposal  Quae  IS,  1000;  see 


51^  21646)  most  refrigerants  were 
being  vented  and  recyding  was  not 
feasible. 

EPA  has  taken  a  related  action  under 
the  Clean  Air  Ad  by  issuing  an 
Advanced  Notice  of  Proposed 
Rulemaking  (ANPRM)  on  May  1. 1000 
(55  PR  IffiOS)  to  develop  a  national  CFC 
and  halon  recycling  program.  Some 
commentors  on  that  notice  raised 
concerns  about  RCRA  applicabilify  to 
recyded  refrigeranto  and  described 
potential  disruption  of  recyding  markets 
if  refrigerant  is  managed  as  a  haaardous 
waste  under  RCRA.  However,  the 
commenters  did  not  specifically  mention 
the  Toxidfy  Qiaraoteristic. 

D.  Regulations  under  the  Clean  Air  Act 

The  recentfy  enacted  amendmente  to 
the  Qean  Air  Ad  require  EPA,  l^  1002, 
to  isstie  regulations  regarding  the  use 
and  diqiosal  of  certain  CFCs  in 
appliances  and  industrial  process 
refrigeration  imlts.  The  regulations  must 
include 'nqtiiremente  to  maximize 
recapture  and  recycling  and  ensure  side 
disposal  Hie  amendments,  as  a  general 
rule,  also  prohibit  venting  of  certain 
CFCs  to  the  environment 

The  new  Clean  Air  Act  audiorify  is 
the  Agency's  best  available  tool  to  limit 
CFC  emissions.  The  Clean  Air  Act 
authorify  enables  the  Agency  to  regulate 
the  handling,  recycling,  reuse  and 
dispoeal  of  CFCs  by  refrigerant 
recyders,  service  technicians  and 
equipment  owners  and  manufacturen. 
When  EPA  proposes  and  finalizes  a 
prohibition  on  venting 
chlorofluorocarbons  under  the  Clean  Air 
Act  and  the  prohibition  becomes 
effective,  the  Agency  will  reconsider  the 
issue  of  RCRA  applicabilify  to  used  CFC 
refrigerante  being  recyded. 

n.  Applicatton  of  Existing  Regidatoiy 
PlanewofK 

A  Definition  of  Solid  Waste 

One  of  the  first  questions  that  arises 
in  determining  RCRA  applicabilify  to 
refrigeration  system  maintenance  and 
repair  is  whether  a  material  is  a  solid 
waste.  Tlie  hazardous  waste  regulations 
of  RCRA  Subtitle  C  apply  to  materials 
that  an  "solid  wastes,"  wfaidi  are 
defined  in  RCRA  section  1004(27)  as 

*  *  *  discarded  material  induding  solid, 
liquid.  semi-soUd.  or  contained  gaseous 
material  resulting  frtmi  IndusbiSL 
oommcndal.  mining,  aad  agriculttDal 

operatioas,  and  from  community  activitias 

•  •  * 

Contained  gases  dius  cleariy  are  solid 
wastes  under  RCRA.  whereer 
tmcontained  gases  not  associated  with 
sdid  waste  management  units  are 
outeideoFRCRA. 


As  steted  te  die  July  2E  1909  Federal 
Regtelar  (94  FR  31336),  EPA's  regulations 
classify  the  used  refrigerants  as  spent 
materials  that  are  soUd  wastes  when 
redaimecL  (The  refrigerants  must  be 
collected  as  a  contained  gas  under  this 
scenario.)  See  40  CFR  281.2(c)(3).  If  the 
waste  also  eidiibits  a  characteristic  of  a 
hazardous  waste,  it  is  a  hazardous 
waste  in  addition  to  being  a  solid  waste. 
Thus,  the  equipment  servicer  who  must 
remove  the  t^orofluorocarbon 
refrigerants  in  order  to  service  die 
equipment  must  dedde  whether  to  vent 
them  (and  thus  avoid  hazardous  waste 
regulatmy  requirements)  or  collect  them 
and  possibly  be  required  to  manage 
them  as  hazardous  wastes.  EPA  is 
concerned  that  if  the  refrigerants  are 
regulated  as  hazardous  wastes,  most 
servicers  will  vent  the  material  rather 
than  colled  it  for  recydmg. 

B.  Refrigerant  Handlers '  RCRA 
Requirements 

Hiis  section  presents  the  hazardous 
waste  requirements  for  handlers  of  used 
CFC  refrigerants  being  reclaimed,  if 
those  used  CFC  refrigerants  were  to  be 
classified  as  hazardous  wastes  because 
they  exhibit  tiie  Toxidty  Characteristic. 
The  requirements  described  here  are 
suspended  by  today's  action  (discussed 
further  in  section  IV  of  this  notice). 

Cuirendy,  die  cwmers  of  refrigeration 
equipment  using  CFC  refrigerant  as  die 
heat  transfer  fluid  are  considered 
hazardous  waste  generators  if  the  used 
CFC  refrigerant  exhibits  die 
characteristic  of  Toxidfy,  and  if  they 
collect  the  used  CFC  refrigerant  for 
redamation  or  disposal.  In  addition, 
parties  who  repair  or  maintain  the 
refrigeration  equipment  under  contract 
with  the  eqtdpment  owners  would  tie 
"co-generators"  if  their  actions  produced 
hazardous  waste,  or  caused  it  to  be 
subjed  to  regulation  (see  45  FR  72026, 
Odober  3a  1900).  Parties  co-generating 
hazardous  waste  must  arrange  among 
themselves  who  is  to  take  responsibilify 
for  managing  the  hazardous  waste, 
although  all  parties  remain  potentialfy 
liable  for  hazardous  waste 
mismanagement. 

As  of  September  25. 1990.  generators 
who  generate  more  than  1000  kg  of 
hazardous  waste  'per  month  must 

manage  their  TC  hazardous  wastes 

according  to  the  requirements  in  40  CFR 
parts  261  and  262  and  other  relevant 
parte  of  the  hazardous  waste 
regulations.  For  generators  of  100-1000 
kg  of  hazardous  waste  per  month,  the 
effective  date  for  managing  TC 
hezardotis  wastes  accordii^  to  the 
hazardous  waste  requtremente  is  March 
29, 1991.  (Generators  of  less  than  100  kg 
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hazardoos  waste  per  month  are 
conditionally  exempt  from  hazardous 
waste  management  standards.) 

In  a  scenario  in  which  the 
refrigeration  equipment  servicer  collects 
the  CFC  refrigerant  and  transports  it 
fzom  a  large  quantity  generator's  site  for 
recycling,  that  servicer  acts  as  a 
transporter  (in  addition  to  being  a  co- 
generator)  and  must  comply  with  the 
requirements  in  40  CFR  part  263  if  the 
used  CFC  refrigerant  exhibits  a 
hazardous  waste  characteristic 
Transporters  may  hold  hazardous 
wastes  at  "transfer  facilities"  for  up  to 
ten  days,  consistent  with  activities 
undertaken  in  the  normal  course  of 
transportation,  without  needing  a  RCRA 
storage  permit 

As  of  September  25.  lOOa  the 
recycling  facility  accepting  CFC 
refrigerants  that  are  hazardous  wastes 
from  large  quantity  generators  (greater 
than  1000  kg/month)  must  meet  the 
definition  of  a  "designated  fadlity," 
which  requires  that  the  facility  either 
has  a  permit  or  Interim  statiis,  or  meets 
certain  other  conditions  as  a  recycling 
facility  (see  40  CFR  26ai0  for  the 
definition  of  designated  facility). 

m.  Issues  Arising  Fmn  the  TC  Rule 

A  Impacts  on  Recycling  Markets 

EPA  has  received  information  since 
promulgation  of  the  TC  indicating  that 
certain  companies  currently  recycling 
CFC  refrigerants  may  stop  doing  so  if 
they  must  manage  the  CFC  refrigerants 
as  hazardous  wastes.  See  Items  No.  2-7 
in  the  public  docket  for  this  notice. 
These  companies  and  other  groups 
generally  dte  the  cost  and  complexity  of 
the  hazaidous  waste  regulations,  along 
with  specific  RCRA  requirements  such 
as  manifesting,  and  other  requirements 
that  may  be  imposed  at  the  local  level 
as  a  result  of  the  hazardous  waste 
requirements  (i.e..  rezoning  refrigerant 
distribution  centers  as  hazardous  waste 
transfer  stations),  as  reasons  that 
recycling  will  diminish  or  cease. 
Although  EPA  is  still  evaluating  Uie 
merits  of  the  arguments  presented  by 
the  parties  submitting  this  information, 
EPA  is  concerned  that  some  of  the 
results  suggested  may  cause  serious 
environmental  harm,  the  nature  and 
significance  of  which  EPA  did  not 
explore  during  the  TC  rulemaking.  EPA 
is  concerned  that  the  increased 
requirements  associated  with  regulating 
refrigerants  as  hazardous  wastes  will 
result  in  increased  venting.  EPA  has  not 
considered  the  feasibility  of 
administrative  options  to  reduce  the 
impacts  on  recycling  of  these  materials 
under  current  RCRA  regulations. 
Therefore,  EPA  is  suspending 


application  of  the  rule  in  order  to  have 
time  to  evaluate  these  issues. 

In  order  to  evaluate  these  issues.  EPA 
is  soliciting  public  comment  on  whether 
handling  used  CFC  refrigerants  as  a 
hazardous  waste  is  causing  or  will  cause 
a  decrease  in  current  recycling  rates, 
and  whether  the  decrease  (if  any)  is  or 
will  be  occurring  for  the  reasons  these 
parties  put  forward,  or  for  other  reasons. 

To  assess  the  potential  impacts  of  the 
hazardoiM  waste  regulations  on  used 
CFC  refrigerant  recycling.  EPA  will 
consider  information  on  the  universe  of 
used  CFC  refrigerant  handlers  (numbers 
of  facilities  reclaiming,  number  of 
facilities  that  use  the  CFC-11  and  other 
refiigerants  and  would  be  classified  as 
generators  if  the  CFC  refrigerants  were 
hazardous  wastes,  and  how  many 
transporters  there  are  currently).  Finally, 
EPA  is  soliciting  comment  on  whether 
the  concerns  can  be  redressed  by 
phased  compliance  rather  than 
exemption,  and  on  whether  alternative 
approaches  (such  as  streamlined 
permitting,  or  reduced  manifesting 
requirements)  could  be  used  to  reduce 
any  adverse  recycling  impact  of  RCRA 
regulations. 

Under  RCRA,  there  is  a  requirement 
to  obtain  a  permit  prior  to  beginning 
construction  of  a  new  hazardous  waste 
management  facility  (if  the  facility  did 
not  manage  hazardous  wastes  prior  to 
the  effective  date  of  regulations  for 
those  hazardous  wastes — see  40  CFR 
270.10(f)).  This  requirement  exists  for 
facilities  that  intend  to  treat,  store,  or 
dispose  of  hazardous  wastes  from 
generators  other  than  conditionally 
exempt  small  quantity  generators.  (In 
the  case  of  used  CFC  refrigerants,  if 
such  facilities  had  begun  storing  and 
reclaiming  used  CFC  refrigerants  prior 
to  September  25, 1990,  and  met  certain 
other  requirements,  they  would  be  able 
to  obtain  "interim  status"  and  would 
have  been  able  to  continue  storing  and 
reclaiming  after  September  25.  However, 
it  appears  that  few  parties  were  aware 
of  the  TC's  potential  application  to  used 
CFC  refrigerants.)  EPA  believes  that  this 
requirement  may  act  as  a  deterrent  to 
firms  contemplating  entering  the  CFC 
reclamation  market  after  the  effective 
date  of  the  TC  rules.  EPA  notes  that  Uie 
preceding  discussion  applies  only  to  the 
facilities  actually  conducting  the 
reclamation  or  reprocessing  of  the 
refrigerants,  and  not  to  all  refrigeration 
equipment  owners  who  have  used 
refrigerants  that  can  be  reclaimed. 

In  addition  to  potential  requirements 
on  reclaimed  refrigerants,  other  factors 
may  be  influencing  the  reclamation/ 
reprocessing  firms'  decision  to  enter  the 
CFC  refrigerant  recycling  maricet. 


Because  of  the  ease  with  which 
equipment  servicers  can  vent,  as 
opposed  to  collect,  used  CFC 
refrigerants,  and  the  low  cost  and  rieady 
availability  of  refrigerant,  recycling  has 
not  been  common  in  the  past. 
(Equipment  design,  including  the  ability 
to  attach  devices  to  collect  the 
refrigerant,  may  also  influence  the 
equipment  servicer's  decision.)  In  order 
to  increase  recycling  rates,  the 
refrigeration  industry  must  cont9nd  with 
both  the  need  to  change  the  equipment 
servicers'  behavior,  and  the  need  to 
change  some  equipment  design. 

However,  the  recent  (July  1989) 
implementation  of  Phase  I  of  the 
Montreal  Protocol  reduces  CFC  supplies 
by  over  20%,  resulting  in  price  increases. 
In  addition,  a  tax  on  chemicals  that 
deplete  the  ozone  layer  further  increases 
the  price  and  provides  incentives  to 
collect  used  CFC  for  recycling;  this  tax 
is  scheduled  to  increase  yearly.'  The 
current  price  of  CFCs  are  at  the  margin 
at  which  recycling  becomes 
economically  feasible.  If  used 
refrigerant  is  regulated  as  a  RCRA 
hazardous  waste,  the  cost  of  recycling  is 
likely  to  increase  enough  to  make 
recycling  economically  less  attractive. 
Since  venting  is  not  currenUy  prohibited, 
venting  is  likely  to  continue  to  occur 
until  the  economics  of  recycling 
improve,  or  regulations  prohibiting  the 
venting  go  into  effect. 

B.  Impacts  on  an  Orderly  CFC  Phaseout 
and  Transition  to  CFC  Substitutes 

The  Agency  is  concerned  that  if 
recycling  is  not  practiced  due  to  the 
increased  costs  of  recycling  that  results 
from  handling  the  used  CFC  refrigerants 
as  RCRA  hazardous  wastes,  industry 
may  begin  using  other,  more 
environmentally  costly  practices.  These 
practices  could  include  premature 
retirement  of  CFC-using  equipment  or 
retrofitting  that  equipment  to  work  with 
alternatives.  A  premature  retrofit  to  an 
alternative  that  has  not  yet  been 
completely  evaluated  may  result  in  the 
wrong  refrigerant  choice,  leading  to 
negative  environmental  impacts.  The 
Agency  is  currently  evaluating  the 
toxicity,  global  warming  potential,  . 
energy  efficiency,  safety,  flammability, 
ozone  depletion  and  materials 
compatibility  of  various  alternative 
refrigerants.  Many  of  the  results  will  not 
be  available  until  1991-1994,  and  thus, 
information  is  not  ciurenUy  available  to 
completely  identify  alternatives  which 


'  EPA  analysit  indlcales  that  th«  co«t  of  recycling 
U  •pproximataly  tZ  pn  weighted  kilogram  of  CFC 
(aee  the  Advanoe  NotiGa  of  ftopoeed  Rulemaking 
dated  May  1.  ISBOi  85  FR ISZSS). 
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satisfy  all  enviremBsntaL  health,  and 
safety  concerns.  For  tnstanne.  a 
premature  seleotion  of  an  altetnative 
that  is  less  eneigy  effident  would  result 
in  increases  In  carboodioxide  and  other 
air  pollutants  whidi  may  cause 
increases  in  idobal  warming. 

Recycling  CFCs  orovldet  the 
opportunlhr  for  industiy  to  pos^ne  or 
even  avoid  entirely  Ifaa  ne&i  to  retice 
prematurely  or  letrofit  equipment  The 
Agencir  estimates  Hat  aiecydiog 
program  fai  the  major  air  condttianliig 
and  refrigeration  eectors.  folly 
implemented  lor  die  early  1990*8.  could 
result  in  a  net  nvtas  ef  over  ISQ^QO 
metric  tons  of  CFCs  oydn  year  2000. 
Complying^AHCRA  TegalBtfons  may 
increase  Tenting  tif  CPC  reCriveisnts. 
and  ttius  increase  nie  cavt  of  uie 
Agencjr's  CFC 'pfaaseeot  regulations.  Toe 
Agency  discoesed  Ihe-potentielfDr 
increasing  the  costs  of  a  recydins 
prosran  ff  diereare  dnays  in  its 
m^tlemeutanou  in  an  advance  nonce  of 
pioposedTtflemaking  ptiHUshed  on  May 
1.1900  (95  PR  ISeSO). 

C  Envmmmeatal  Ceaoems 

In  the  ANPRM  of  May  1. 1990  (95  FR 
182S6).  the  Agency  desoibed  the  human 
health  and  environmental  risks  of  CFCs. 
ftn  BRA  analyeis  sbows  that  ddorine 
levels  will  continae  to  inaeeae  from 
current  tevek  of  1.6  to  about  AJO  parte 
per  billion  fppb)  deqittea  phaseoat  in 
prodtiotlon  ot  oontn41ed  substances  by 
the  yeer  2000.  Ilie  Antarctic  ocone  hole 
was  disooveied  at  dilorine  levels  of 
approximately  2.5  ppb;  natural  dderine 
levels  are  .7  ppb.  EJaiiier  reductions  in 
CFCs  before  8000  would  reduce  the 
environmentalTiike  (described  below) 
even  as  chlorine  levds  continue  lo 
increaee  over  the  next  decade. 

"flie  largest  euv  Iruuinental '  impact 
&x>m  emisslaas  of  CFCs  oomeslrom  ^ 
chlorine's  abiUty  to  de|dete  the  ocone 
layer,  and  tbscelqr  incraasteg  die 
amount  of  ultraviolet  radlatiMi  readilng 
the  earth's  surface.  EPA  bdieveslhat  an 
increase  in  UV  radiatiaB  wHl  raauk  in 
increased  deadis  ftoaakla  oumxc 
increased  incidence  of  oataracts, 
reduction  in  theiunctiaa  of 'Ifaebod^'s 
immune  syatam,  and  damans  to  cvope. 
CFCs  aie  also  suspected  greenhouse 
gases. 

Recydittg  prawidee  an  oppodnnity  to 
delay  or  reduoe  the  inneaee  in  ddosine 
Ivreb.  Indeed.  esUiaeleebenedon 
preliminary  EPA  aialyets  of  a  proposed 
recycling  ^llo^jf^ln  indiwite'that  ene- 
diird  df  all  GVCs  oould  j»  recvdadiby 
theitura  of  idw<«eiitarsr.iltecyGunB  m^ 
reducaHn  peik  sits>of'dderlBelDading 
to  the  St 


onthe  aaone  kyrer.  Since  dnee 
dwninels  aae  diffiouh  to  destroy.itis 
likeiylfaat  tfaay  ^rill  beavaatoallr 
releaBBdaMBRi^  at«  tatsr^aintin 
time."  EPA  ii  lanetigrtng  das  hapaot  oT 
their  eeeulual  leisaBe  on  peak  cfatoiine 
conoentradona.  Raoent  aoientffic 
evidance  aansato  that  a  redaction  of  the 
peak  HMnsiue  CBBBenlretiens  may  nose 
than  .paoparttoaaUy  ladooe  onone 
depletion.*  It  is  Ukriy  diet  dslayad  or 
reduced  nilease  of  (TCsdoslo 
raEfdias""'"'  dtensact  JOlD  to  years 
uritt!low«r^ie  peek  of  oUsriae 
cCTMsentratlon. 

The  Agenqr  is  peanaiBBtiaBtaday^ 
interim  Bnalanlaurtihtiiabalirf  dial  this 


action^ 

recycIiaf-SRA  Is  httanatsd  Jn  Jwaiing 
frtHB  aoanBBBlBrs  utedBsvoavidenca  cm 
die  effect  of  lUs  ainnpttoB.  SPA  is  atao 
interested  in  evidenoe  afhamfnl 
environmental  or  healdiaffscte  odier 
than  those  dJscnseed  in  fliis  mlemaking. 
Because  BPA  is  attamptiagioliahDicB 
tfaeyitentisil  euvinsiiiiBiilsl  liam 
caueeo  ogr  Qianqinon  toemergmg 
reliigBiant  lamaJiug  niarkHts  aBsinst  tne 
potential 'eueiiunmantaliiarmcauwdliy 
remoeing'tfaie  waatestiaani  froniltCBA 
subtiUeC  SBguktoiy  oonlroL  BRA  is 
asking  for  oommentan  to  provide  any 
availabfe  iidiDiniatlan  to  aid  in 
evalndinB  thehomaa  Jwdth  and 
enelranmentid  efEscte  of  thaee  aotians. 

D.  Time  Considarations 

Of  paramount  ooncetn  te  the  Agenqy 
ia  mHijaHng  tha  potmitial  foT  ajgntfioant 
adverse  health  and  enviraamantal 
impants.  as  dismissed  above,  while 
investigatiqg  these  iasues  furtlier.  Under 
the  CleanAir  Act  amendments,  a 
prohibition  on  venting  must  become 
effective  by  July  1. 1002.  fhus  because  of 
the  potential  aeriousness  of  tin  risks 
posed  by  CFC  refrigenmt  venting.  EPA 
believes  that  immediate  action  to 
temporarily  pos^ne  the  RCRA 
regulation  of  diese  materials  pending 
further  investigation  is  warranted  to 
mitigato  the  potential  health  and 
environmental  effects.  EPA  is  exercising 
ito  authority  imder  the  good  cause 
exemptions  in.sections  553(b)(3)  and 
553(d)(3]  of  the  Administrative 
Procedure  Act  to  immediately  suspend 
the  requiremente  Imposed  as  a  result  tiS 
theTC  forCPC  refrlgerante  being 


the  Impact  that  recycled  CFCs  may 


jth»»aaiiWMytlwl 
audi  ehankali  oonldaltter  be  datfhayMl  or 
tranafocBadJato  Bihar  dtaaricali  at « later  dale, 
thiut 
layer. 

•U.&I 
"AnalyrtarfaBiiliiiMWilil  liilHiaHni  at  Uw 
l\itu(e  GraiHh  iB  DeiBud  tor  riu«aIb'<1U«>a«ted 
CUoriBBted' CmpoandS",  1 


recycled.  BKA^ieliewas  Ant  mUhaml  Am 
immediate  euepension,  :re>i'yt  llng'Of'Uk« 
refaigarenteimay  dscseass  eiAetentia%. 
with  potendaHy  aaiions  iayactean 
statoephasic  oaone  levels  that -are 
ooatrary  to<t)w  public's  bestJntoieeL 

IV.  Suspension  of  TC'Baquisemsaito 

A  Eligible  R^rigei  tints 

The  rebigarairts  thatareeligUe  for 
this  exenptian  ate  these 
ohloffofluefecarbaas  that  are  recycled 
and  that  were  used  as  theheat  traneisr 
fluid  in  a  refrigeration  cycle  in  totally 
enclosed  heat  transfsr  equipment  These 
ddarofluosooarbons  inrinde'Urt<'41t 
CFC-113.  and  die  other 
dJorofluorooaibon  rafriyrants. 
including  HCFCs.  EKamplas  of  the 
equipment  la  wfaidi  fliase 
chlMofluorooartMns  may  be  used 
^riiirfo  tn<i^>n^  air  coaiUttoaiag  systems 
(&gM  dmse  used  hn  nmas  trsnsit 
vehides),  mohile'refriferation 
(refrigacated  tmdcs  and  mil  cats),  and 
cftmrnercjelaivd  inibistiial  air 

The  requiremente  imposed  by  ^  TC  are 
sttspeiktedlor  such  rebiferante  by 
todiy'a  inleaim  final  action.  Hie  spent 
CFCs  that  aie  beii^  seclaimed -will  not 
be  regulated  as  a  Federal  hasardaus 
waate  as  a  VBSult  af  today's  aotien 
(unless  a -future  detetminatioo  to  do.  so 
is  made).  Thus,  the  hasardaus  waste 
regulatcry  requiremente  for  genetaters, 
transporters,  and  reqyders  df  used 
chlorofbKwocaibons  thet  are  being 
redahnad  (discussed  in  sectieo  ILB.  of 
this  notice)  are  suspended,  affective 
February  5. 1981. 

B.  ItationaleyarSaspwskM 

As  a  residt  of  the  Jiew  infamatlan 
provided  inthte  noUoe.  and  to  aUow 
adequate  time  to  ooUect  addtdanal  date 
and  give cairtd  uuiisi^twiation  toall  d» 
relevant  issase  and  regulatory  options. 
die  Agency  is  today  promulgating  an 
inteshn  final  rule  ^t  suspends  die  XC 
rule  for  hancttsss  of  used  CFC 
lefrigeeante  befa^  rsqrded.  The 
suspension  will  allow  ttans  ior 
individnals  to  eubmit  uaimieiite  on  tha 
varinusJsnBstntesd  to  this  pKipoeaL 
and  it  wUl  aUow  dw  A«snqr  timelo 
considemfl'inluiiuatlonfeonosniing 
theee  openttona.  Had  lbs  Agsncy  been 
awars  of  ttls  Iseos  during  dw  ooamsnt 
period  an  the  TC  propoeaL  dw  Agsncy 
woidd  have  carefidly  considered  the 
impacte  and  consequencesof  the  TC 
and  determined  the  appropriate  action 
atdiattfane.f^BoedwMinew 
lulw  uiadoB'  oonoenling  flwpotoaual 
adverse  eMluumental  inpaotaoaueed 
faytke'lC.lM^wigbsdlhe'beBefltear 
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the  rule  as  applied  to  CFC  refrigerants 
against  the  potential  public  health 
consequences  of  applying  the  rule  to 
CFC  refrigerants  in  the  interim  while 
EPA  considers  the  new  information.  In 
this  case,  due  to  the  environmental  and 
health  consequences  from  ozone 
depletion.  EPA  believes  that  the  public 
interest  may  be  better  served  by 
suspending  the  rule  to  evaluate  the 
consequences.  EPA  solicits  public 
comment  on  its  decision  to  suspend  the 
TC  regulation  for  used  CFC  refrigerants 
being  reclaimed. 

V.  State  Autiiarixatioii 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization.  EPA  retains  enforcement 
authority  under  sections  3008. 3013.  and 
7003  of  RCRA.  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are  found 
in  40  CFR  part  271. 

Prior  to  the  Hazardous  and  Solid 
Waste  AmendmenU  of  1964  (tiSWA).  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  in  lieu  of  EPA  administering  the 
Federal  program  in  that  State.  The 
Federal  requirements  no  longer  applied 
in  the  authorized  State,  and  EPA  could 
not  issue  permits  for  any  facilities  that 
the  State  was  authorized  to  permit. 
When  new.  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obliged  to  enact 
equivalent  authority  within  specified 
time  frames.  New  Federal  requirements 
did  not  take  effect  in  an  authorized 
State  until  the  State  adopted  the 
requirements  as  State  law.  In  contrast 
under  RCRA  section  3006(g)  (42  U.S.C. 
ee26(g)).  new  requirements  and 
prohibitions  imposed  by  HSWA  take 
effect  in  authorized  States  at  the  same 
time  that  they  take  effect  in 
nonauthorized  States.  EPA  is  directed  to 
carry  out  these  requirements  and 
prohibitions  in  authorized  States, 
inchiding  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
sa  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization.  HSWA 
applies  in  authorized  States  in  the 
interim. 

A  Effect  on  State  Authorizations 

EPA  considers  this  rule  to  be  part  of 
the  TC  rule,  and  thus  also  a  HSWA  rule. 
As  a  result  EPA  will  implement  the 
provisions  of  today's  rule  in  authorized 


States  until  their  programs  are  modified 
to  adopt  the  final  toxicity  characteristic 
and  the  modification  is  approved  by 
EPA.  Implementation  of  today's  rule 
beyond  the  date  of  a  State's  receiving 
final  authorization  for  the  toxicity 
characteristic  depends  upon  actions 
taken  by  the  State,  as  discussed  below. 
EPA  will  implement  the  provisions  of 
today's  rule  ia  unauthorized  States. 

Today's  rule  suspends  the 
requirements  imposed  in  the  final 
Toxicity  Characteristic  regulation  (see 
55  FR 11798.  March  29. 1990)  for  certain 
CFC  refrigerants  being  recycled.  The 
Toxicity  Characteristic  was 
promulgated  pursuant  to  a  HSWA 
provision  and  must  be  adopted  by 
States  which  intend  to  retain  final 
authorization.  However,  today's  rule 
provides  for  a  standard  which  is 
narrower  in  scope  than  would  be 
imposed  in  the  final  Toxicity 
Characteristic  for  certain  CFC 
refrigerants  which  may  fail  the 
characteristic  and  are  recycled.  In  order 
to  promote  recycling  operations,  today's 
rule  provides  that  these  wastes  would 
not  be  hazardous  wastes  under  the 
Federal  regulations,  and  States  would 
not  be  required  to  mandate  their 
management  as  such  in  order  to  retain 
their  RCRA  authorization.  However, 
Section  3009  of  RCRA  provides  that 
States  may  impose  requirements  that 
are  broader  in  scope  or  more  stringent 
than  those  imposed  under  Federal 
regulations.  States,  whether  using  RCRA 
authorities  (e.g..  authorities  under  State 
law  where  States  have  received  final 
authorization  to  implement  the  toxicity 
characteristic  provisions  in  lieu  of  their 
implementation  by  EPA),  or  other  State 
authorities  under  other  statutes,  may 
impose  hazardous  waste  requirements 
on  such  operations,  or  may  require  other 
more  stringent  conditions  upon 
management  of  these  wastes. 

VL  Additional  Infoimatioa 

A.  Executive  Order  12291— Regulatory 
Impacts 

Under  Executive  Order  12291,  EPA 
must  determine  whether  a  regulation  is 
"major."  and  therefore  subject  to  the 
reqidrement  of  a  Regulatory  Impact 
Analysis.  The  overall  effect  of  today's 
rule  would  be  to  suspend  requirements 
imposed  by  the  final  Toxicity 
Characteristic  rule  for  certain  CFC 
refrigerant  recycling  operations.  There 
are  no  sampling  or  analysis 
requirements  in  today's  rule.  The  net 
effect  of  this  rule  is  to  extend  cost 
savings  to  certain  segments  of  the 
potentially  regulated  community. 
Consequendy.  no  regulatory  impact 
analysis  is  required. 


B.  Regulatory  Flexit^ty  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  General 
Notice  of  Rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  [i.e^  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
head  of  the  Agency  certifies  that  the  rule 
will  not  have  a  si^iificant  impact  on  a 
substantial  number  of  small  entities. 

The  suspension  of  the  Toxicity 
Characteristic  requirements  for  certain 
limited  CFC  recycling  activities  in  this 
rule  is  deregulatory  in  natare  and  thus 
will  only  provide  beneficial 
opportimities  for  entities  that  may  be 
affected  by  the  rule.  Accordingly.  I 
hereby  certify  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  regulation,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

C.  Paperwork  Reduction  Act 

There  are  no  reporting,  notification,  or 
recordkeeping  (information)  provisions 
in  this  rule.  Such  provisions,  were  they 
included,  would  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  44  U.S.C.  3501  et  seq. 

Vn.  Refefences 

Copies  of  the  following  documents  are 
available  for  viewing  only  in  the  OSW 
docket  room: 

1.  August  29, 1990  letter  from  C.A. 
McCain  of  EJ.  du  Pont  de  Nemours  & 
Company  to  Lena  Niik  of  EPA. 

2.  September  24, 1990  letter  frt>m 
Kevin }.  Fay  of  the  Alliance  for 
Responsible  CFC  Policy  to  Sylvia 
Lowrance  of  EPA. 

3.  September  24. 1990  letter  from 
Gerald  Hapka  of  du  Pont  to  Steve 
Cochran  of  EPA. 

4.  September  4. 1990  letter  bom 
Lorraine  Segala-Long  of  Omega 
Recovery  Services  to  Steve  Seideland 
Jean  Lupinacci  of  EPA. 

5.  September  4, 1990  letter  from 
William  Chaisson  of  the  Air 
Conditioning  Contractors  of  America  to 
Sylvia  Lowrance  of  EPA. 

6.  September  24, 1990  letter  bom 
James  Patrick  Leonard  of  National 
Refrigerants  to  Sylvia  Lowrance  of  EPA. 

7.  September  24. 1990  letter  from 
James  Patrick  Leonard  of  United 
Refrigeration  Inc.  to  Sylvia  Lowrance  of 
EPA. 


FMeral  Register  /  Vol.  56,  No.  30  /  Wednesday.  February  13,  1991  /  Rules  arid  Regulations     '6915 


8.  Properties — du  Pont  Freon* 
Refrigerants  (August  1986). 

9.  Scientific  Assessment  of 
Stratospheric  Ozone:  1989  (July  14, 1989). 

10.  Status  of  Used  Refrigerants  under 
40  CFR  261.2— Memorandum  to  the 
Docket  from  Michael  Petniska,  Acting 
Chief,  Waste  Characterization  Branch 
(October  18, 1990). 

11.  October  12, 1990  letter  from  Harold 
J.  See  of  C.F.C.  Inc.  to  EPA's  Asbestos 
and  Small  Business  Ombudsman. 

12.  September  7, 1990  information 
from  du  Pont  on  Used  CFC  Refrigerants. 

13.  U.S.  Environmental  Protection 
Agency.  "Analysis  of  Environmental 
Implications  of  the  Future  Growth  in 
Demand  for  Partially  Halogenated 
Chlorinated  Compounds."  EPA  400/ 
190001.  January.  1990. 


List  of  Subjects  in  40  CFR  Part  261 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Hazardous  materials  transportation. 
Hazardous  substances,  Hazardous 
waste.  Natural  resources,  Penalties, 
Recycling.  Waste  treatment  and 
disposal. 

Dated:  February  5, 1991. 
William  K.  ReiUy. 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  title  40,  chapter  1  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  261— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  6905.  6912(a).  6921. 
6922.  and  6938. 

2.  Section  261.4  is  amended  by  adding 
paragraph  (b)(12)  to  read  as  follows: 

S  261.4    Exclusions. 

*  ft  •  •  * 

(b)    •  •  • 

(12)  Used  chlorofluorocarbon 
refrigerants  from  totally  enclosed  heat 
transfer  equipment,  including  mobile  ait 
conditioning  systems,  mobile 
refrigeration,  and  commercial  and 
industrial  air  conditioning  and 
refrigeration  systems  that  use 
chlorofluorocarbons  as  the  heat  transfer 
fluid  in  a  refrigeration  cycle,  provided 
the  refrigerant  is  reclaimed  for  further 
use. 


|FR  Doc.  91-3449  Filed  2-12-«l;  8:45  am) 
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OFFICE  OF  MANAQEMENT  AND 
BUDGET 

Cumuiativ*  Report  on  RMdssions  afid 


February  1. 1991. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  this  fiscal  year  for 
which,  as  of  the  first  day  of  the  month,  a 
special  message  has  been  transmitted  to 
Congress. 


This  report  gives  the  status,  as  of 
February  1, 1991,  of  nine  deferrals 
contained  in  two  special  messages  for 
FY  1991.  These  messages  were 
transmitted  to  Congress  on  October  4, 
1990  and  January  9. 1991. 

Rescissions 

As  of  the  date  of  this  report,  no 
rescission  proposals  were  pending 
before  the  Congress. 

Deferrals  (Table  A  and  Attachment  A) 

As  of  February  1. 1991,  $7,433.2  million 
in  budget  authority  was  being  deferred 
from  obligation.  Attachment  A  shows 


the  history  and  status  of  each  deferral 
reported  during  FY  1991. 

Information  from  Special  Messages 

The  special  message  containing 
information  on  deferrals  covered  by  this 
cumulative  report  is  printed  in  the 
Federal  Register  cited  below: 

55  FR  41436.  Thursday.  October  11. 1990. 

56  FR  1704.  Wednesday.  January  6. 1991. 
Kkhafd  G.  Dannan, 

Director. 

MUMQ  COM  ItM-ei-M 
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TABLE  A 
STATUS  OF  FY  1991  DEFERRALS 


Amoiints 

(In  millions 

of  dollars) 


Deferrals  proposed  by  the  President 9, 238.1 

Routine  Executive  releases  through  February  1,  1991  -1,804.9 

Overturned  by  the  COiigress ^ 

Currently  before  the  Congress 7, 433 . 2 


Attachments 


ATTACHMENT  A 
Status  Of  FY  1991  Deferrals  •  As  of  Fetxuary  1 ,  1991 
(Amounts  in  ttXMJsands  of  dollars) 


Aqanty/BuTBgii/Ant^^nr 


Amounts  Transmitted 
Deferral    Original    SutKequent   Date  of 
Number    Request    Change  (-i^)  Message 


Releases(-) 


Cumulative  Congres-  Congres-  Cumulative 

0MB/      sionally     sional       Acljust- 

Agency    Required    Action     ments(-f) 


Amount 

Deferred 

as  of 

02-1-91 


FUNDS  APPROPRIATED  TO 
THEPRESIDDIT 

International  Security  Asslstanoe 
Eoonomio  support  iunA..^^^^^^^ 


Foreign  mnaiy  financing.^ 
Peacekeeping  operations^. 


DEPARTMENT  OF  AGRICULTURE 

rofssi  oeivice 

Expenses.  tmnhdtaposaL 

Cooperative  fifkk..,.^*,^..^.^^^^^^ 


D9M 

149^19 

10-04-90 

D9MA 

1.943,510  01-09-91 

197,653 

D91-8 

4.820.649 

01-09-91 

1,595.195 

D91-9 

5,177 

01-09-91 

D91-2 

135,955 

104)4-90 

D91-3 

273.468 

104)4-90 

D91-3A 

235.572  01-09-91 

DEPARTMBJT  OF  DEFENSE  •  CML 

WRdHe  Conservation.  Mttary 
Reservations 
WRdVe  conservation,  Defen8e.MMM~ 


D91-4 


1.186 


104)4-90 


1.895,176 

3,225,454 

5,177 


135.955 
509.040 


1.186 
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ATTACHMENT  A 
Status  of  FY  1991  Deferrals  •  As  of  Fet)ruary  1 ,  1991 
(Amounts  in  thousands  of  dollars) 


Amounts  Transmitted 


Releases(-) 


Amount 


Cumulativa  Congres*  Congres-  Cumulative    Deferred 

Deferral     Original    Sut)sequent    Date  of       0MB/      sionally     sional       Adjust-         as  of 
Nunt)er    Request    criange(-»-)  Message     Agency    Required    Action     merits  (-f)      02-1-91 


o. 
a 


DEPARTiyiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sodai  Security  Administration 
Umlation  on  administrative 

(construction) 


DEPARTMENT  OF  STATE 

Bureau  for  Refugee  Programs 
Unled  States  emergency  refugee  and 
migration  assistance  fund,  executive... 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AviaUon  Administration 
FadRies  and  equipment  (Airport  and 
airway  trust  fund)................... 


TOTAL.  DEFERRALS. 


(FR  Doc.  91-3578  Filed  2-12-©l:  8:45  am] 
MUJNO  coot  1110-01-C 


D91-S 


7,127 


10-04-90 


D91-6 
D91-6A 


14.529 


10-04-90 
44.507  01-09-91 


D91-7 
D91-7A 


538,669  10-04-90 

1,068,473  01-09-91 

5,946.070     3,292,062 


7,127 


12,098 


46,938 


1.607.132 


1,804,946 


0     7,433,186 
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Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Indax.  finding  aid*  k  ^naral  infonaation 
Public  inspection  desk 
Corrections  to  piihlhthed  documents 
Documaat  drafting  information 
Machine  readable  documents 

Cod*  of  FMtoral  Rogutotiom 

Index,  findiog  aids  ft  general  information 
Priating  scbedviee 

Laws 

PoUic  Laws  Update  Servic*  (numbers,  dates,  etc.) 
AddUiooal     ' 


Executive  orders  and  procluaations 

Public  Papers  of  the  PrtsidsnU 

Weakly  Compilation  of  nreaidential  Documents 

Tho  Unllitf  StatM  Qovnwnont  Mamal 

General  information 

Otnor  ScpfiMs 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Library 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


»9-SX27 

523>521S 
823-8237 
823-8237 
823-3447 


623-S227 
823-3413 


523-6641 
523-030 


823-6230 
823-6230 
823-8230 


823-8230 


523-3403 

823-3167 
823-4834 
823-8240 
823-3187 
823-6641 
823-8223 


FEDERAL  REGISTER  PAGES  AND  DATES,  FEBWJARY 

3961  -41 7^ 1 

41 73-4522 4 

4523-4706 5 

4707-4926 6 

4927-5150 7 

5151-5304 6 

5305-5648 „.„11 

5647-5738 12 

5739-5922. 13 


Federal  Register 

VoL  56.  No.  30 

Wednesday,  February  13,  1991 


CFR  PARTS  AFFECTED  DURING  FEBRUARY 


At  ttw  «nd  o(  each  month,  ttw  Offic*  of  the  Federal  Regisiar 
puNMwo  MpwaleV  a  Uel  of  CFR  Secttons  Affected  (LSA),  which 
lists  parts  and  secttons  attoctad  by  documents  published  sinca 
the  revision  date  of  each  tlUa 


3CFR 


5617  (Superseded  by 
6M^ 

58S6(Superaadedby 
6245^ 


6123  (So*  6245^. 
6152  (See  6245)-. 
6243„ 


.4821 
.4821 


6e44_„ 
6245.™. 

6246 

6847™ 
6248.... 
6249„. 


.4821 
.48»1 
.4701 
.47»7 


.4821 


.4827 


.8306 


10962  (Amended 
by  12746).. 

11721  (Ftowokad 
by  12748). 


.5645 

.5738 


-4521 
..4521 


12154  (Amandad  by 

E0 12749). 
12746 


12749 

MNiNnmrBovv  urovfK 


Na  91-15  of 

January  15, 1991. 
Na  91-16  of 

January  16, 1991. 
No.  91-17  of 

Januaiy  16,  1991. 
Na  91-18  0* 

January  22, 1991. 
No.  91-19  of 

January  23, 1981. 

8cn) 

631 

642 

680 

2502 

2637 

2641 

Pvopo9#d  RutoK 

531 

536. 

772. 

631 

642 

846 

870 

690. 


.4821 
.4681 
.4711 


..-.4713 
.....4715 
.....4717 
,.„4168 
,...4171 

4829 


.._.5647 
...5741 
-»3861 
...3861 

.....4562 
...4562 

....4562 
.-4662 
...4562 
,...4562 


.4862 


7CFR 

17 


.4562 


>  3900 


.4624 


1001. 

1002. 


•  ^K^^ 


1004.. 
1421... 
1430W.. 

1941 

1943 


.5306 


.8908 
.5741 
.4885 

.3971 
.3871 


56 

318 

426.__, 


911.... 
915.... 


868.- 
1001. 
1002. 


390^ 

4881 

- .4160 

4736 

5367 

.4953,5367 

3883 

5161 

*— 49SS 


•  48do 


10  CFR 


Oh.  I. 

12  CFR 


4836.4937 


■.5085 


203 - 

5746 

1613. 

5649 

229.. 

271     

.4743 

5778 

701 

5061 

13CFR 

121 

„     5747 

120 

5781 

121 

5734 

125.™ 

.-      5734 

14  CFR 

1 

—.5455 

23-     

54,'>5 

39l 3872  3674.  4532 

4540. 5337-5343,  5749-5752 

71 5153.  5154,  5345 

73 5154,  5345 

93 4676 

97. 5346 


.5164,  5781 
-4681,  4758 


Ch.1™ 

21 

23 


.4561.4796 


u 
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39. 3983.  4581.  5368-5375. 

5781 

71 483.  4584.  4760. 

4956.5164.5376.5377 

75. 5165.5378 

91 5576.5580 

108 .'. 4322 

129 ..„ 4326 

158. 4676 

161 5676 

243 : 5665 


IS  cm 

799 


.5649 


940 

16  cm 


.5262 


436. 

5783 

17  cm 

Ml       „ 

4636 

16  cm 

271 

386 

Item 

4 



4173 

4719 

4174 

161 

5347 

162. 

mtm 

5665 

20  cm 

404 

416.. 



4542 

5534 

330 

IMm: 

4585 

626. „ 

5124 

665 „ 

5670 

666. 

5124 

Ch.  IX.... 

5124 

21  cm 

1306 

5753 

60.   

101      „. 
104 

RulMe 

5784 

4675 

4675 

105„„ 

4675 

135. 

5731 

211 

..„ 5671 

806. 

5731 

1301 

1304 

3967. 

4181.4182 
4181 

22  cm 


521 4761 

23Cm 

230 .4720 

24Cm 

SuMlle  A 4412.  4436. 

4458,4494 

91 4460 

200. _.  5349 

20a 4476 

234 _ 4476 

26  cm 


•  5568 


26  cm 

1 3976,  4542.  5062. 

5455 

301 „ 4676 

602 4676 

PropOMd  WuHk 

1 5456.5732 

31 3988.  4023.  4183-4243. 

4588. 4770. 4956 

42. 4589 

43. 4590 

27  cm 


.4770 


.4943 
.4156 
.4156 
.4156 

.5302 
.5303 


4 

26  cm 

14...„ 

511 

94U*  >»«•>•• 

541 


524.. 
540.. 


29  cm 

1926 


.5061 


30  cm 

901 

917 

— 



..4542 
..4721 

701 

RulMC 

..4956 

816. 

617. 





..4956 
..4956 

917 

.4590 

943. 

..4243 

31  cm 

500. 

.5350 

570. 

.5351 

31  cm 

575 

32  cm 

619 



.5636 

.5651 

33  cm 

117 

.4175 

166. 45S9.  4943 

5155. 

5156 

334 

5754 
.5300 

PfOp099Q 

110 

RuIm: 

.5379 

117 

151 

. —  4023. 

4024 

,5166 
.4676 

19?? 

.3978 

34  cm 

74 

»•••.... 

.4675 

80. 

.4675 

36  cm 

217 

1254 

..4721 
..5731 

1256 

sest 

36  cm 

3 

4729.  5755.  5756 

17.. 


.4025 


23 


40  cm 

51 


.5486 


52 4944.  5458. 

60 4176.  5488 

80 

5488,  5652. 
5653. 5757 
5525.  5758 

5352 

61 . 

180 

.5653 
.4946 

261 

.3978 

.  5910 

271 

.5656 

300 

.5598 
5167. 

!5173 

,5634 

Ch.  1 4957. 

51 

5i 

136. 

144 

5674. 

5675 
.5900 
.5900 
.5090 

4772 

145™ 

.4772 

146 

.4772 

147 

148 

.4772 
.4772 

180. 4772.  4959.  5788 

185. 5788 

228 „ - 4777 

41  cm 

Ch.  101 

.5356 

201-4 

.4947 

201-9 

.4947 

201-18 

201-20 



.4947 
.4947 

201-23 

..4947 

201-24 

..4947 

201-39 

..4947 

PrapoMdRuiM: 

101-8 

..5380 

42  cm 

410 

.4675 

Ch.  1 

..4961 

43  cm 

4 

..5061 

PuMte  Lwd  OrdWK 
6403  (Corrected  by 

PLO  6a?6) 

6826 

.5731 
..5731 

4SCFR 

1235 

.4730 

PropoMd  RuIm: 
689 

.5769 

46  cm 

380 

.3979 

47  cm 

15. 

S658 

73 4176-4178.4733, 

4949.4950.5157.5158 
80 4734 

90 

.4178 

rf9p0990  RUNK 

64 

.4782 

69 u 

SiflO 

73 4783-4785.  5191 

76. 4027 

46  cm 

570. 

915. 

•■■•»•••> 

.4734 
.5064 

950. 

970...... . 

.5064 
.5064 

49  cm 

1 

.4560.  4736 

385 „ 5363 

541 4736 

PropOMd  RuIm: 

571 5061.5792 

1 033 4028 

SO  cm 

652 3980 

672 5158.  5775 

675 5659.  5775 

683 51 59 

685 5159 

PropoMd  IIiiIm: 

17 4028,5192 

23 - 4965 

91 4591 

216 4029 

301 4029 

61 1 4029 

658 5792 

672 4029 

675 4029 

683 5675 


UST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  ifKlusion 

in  today's  List  of  Public 

Law*. 

Last  List  February  11,  1991 
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The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  ccxlified  annually  in  the  Code  of  Federal  Regulations 


The  Federal  Register,  published  daily,  is  the  official 
publication  for  notifying  the  public  of  proposed  and  final 
regulations.  It  is  the  tool  for  you  to  use  to  participate  in  the 
rulemaking  process  by  commenting  on  the  proposed 
regulations.  And  it  keeps  you  up  to  date  on  the  Federal 
regulations  currently  in  effect. 

Mailed  monthly  as  part  of  a  Federal  Register  subscription 
are:  the  LSA  (List  of  CFR  Sectk>ns  Affected)  which  leads  users 
of  the  Cods  of  Federal  Rsgulations  to  amendatory  actions 
published  in  the  daily  Federal  Register;  and  the  cumulative 
Federal  Register  Index. 


The  Code  of  Federal  Regulations  (CFR)  comprising 
approximately  196  volumes  contains  the  annual  codification  of 
the  final  regulations  printed  in  the  Federal  Reglstsr.  Each  of 
the  50  titles  is  updated  annually. 

Individual  copies  are  separately  priced.  A  price  list  of  current 
CFR  volumes  appears  both  in  the  Federal  Register  each 
Monday  and  the  monthly  LSA  (List  of  Cm  Sections  Affected). 
Price  inquiries  may  be  made  to  the  Superintendent  of 
Documents,  or  the  Office  of  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Ordir  ProcMsmo  Cotft: 

*6463 

DYES 


C/M/ge  your  ordBr. 
Its  easy/ 


Oorgionltrs  may  bt  IMptnntd  to  Ita  GPO  onMr 
dMk  a  (202)  783-3233  Irani  800  i  m  to  4  00  p  m 
•MMni  WW.  Monday-Fndiy  (c>c«p1  xiMitij 


•  Federal  Reglstsr 

•  Paper: 

__$340  (or  OTM  year 
$170  lor  six-months 

•  24  I  Microfiche  Format: 

$195  for  one  year 

^$97.50  for  six-months 

•  Magnetic  tape: 

^_$37,S00  for  one  year 
^$18,750  (or  six-months 

1.  The  total  cost  of  my  order  is  $_ 


A  please  send  me  the  following  indicated  subscriptions: 

•  Coda  of  Federal  Regulations 


^_$620  (or  one  year 

•  24  X  Microfiche  Format: 
$188  for  one  year 


•  Magnetic  tape: 

^$21,750  (or  one  year 


subject  to  Change.  Internationat  customers  please  add  25%. 
Please  Type  or  Print 


.All  prices  include  regular  domestic  postage  and  handling  and  are 


(Company  or  personal  name) 


(Additional  address/attentton  line) 


(Street  address) 


(City.  State,  ZIP  Code) 

{ L 


3.  Please  choose  method  of  payment: 

LJ  Check  payat>le  to  the  Superintendent  of 
Documents 

[J  GPO  Deposit  Account     I    I 

[J  VISA  or  MasterCard  Account 

n 


l-D 


n 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  ordart 


(Signature)  (Rev.  2/90) 

4.  Iltail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington.  D.C.  20402-9371 


Public  Laws 


102d  Congress,  1st  Session,  1991 


KS'^Sn'^^S^SlSJ^Jf*''  °^®";eje^«^  to  as  slip  laws,  are  the  initial  put>lication  of  Federal 
ftJ^oi^  rf^^^  ®^  ^^  P""*®^  as  soon  as  possible  after  approval  l>y  the  President 
hSf?  rrl!'? *2[^  references  appear  on  each  l»w.  Subscription  servfce  include?  rpubJc  laws 
wsued  irregularly  upon  enactment,  for  the  102d  Congress.  1st  Session,  1991. 

^^^aoJnjL^  S  »»P"rchased  from  the  Superintendent  of  Documents.  Washington.  DC 
X'^^^tSSt:S^!^i^''  ^"'  ^"^  °^  ^'^  '^^^  "^'^^  ^°^  announcements 


♦6216 


Superintendent  of  Documents  Subscriptions  Order  Form 


DYES, 


Charge  your  order. 
If$  oasy! 

To  fax  your  orders  and  iw|itfffes-(2«2)  27^4019 


s 


subscriptions  to  PUBUC  LAWS  for  the  102d  Congress,  1st  Session,  1991 


'  •  please  send  me 
for  $1 19  per  subscription. 

Please  Type  or  Print 
2. 


(Company  or  personal  name) 
(Additionai  address/anemion  line) 


3.  Please  choose  method  of  payment: 

LJ  Checlc  payable  to  the  Superintendent  of  Documents 
I — I  GPO  Deposit  Account       L 


(Street  address) 


I — I  VISA  or  MasterCard  Account 


]-n 


(City,  State.  ZIP  Code) 
i J. 


(Credit  card  expiration  date)     ^'^'^  you  for  ymr  order! 


'  (Daytime  phone  including  area  code) 

(Signature) 
4.  MaU  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  204<J2-937i 


■Tffi 


■  ^  '■"*-":  -y  *-  'i- 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annual  volumes  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  available:  other 
volumes  not  listed  are  out  of  print 


Jimmy  Carter 

1978 

(Book  I) .$24.00 


1979 
(Book  I) . 


.SIMM 


1979 

(Book  II) .$24.00 

1960-81 

(Book  I) 421.00 

1960-81 

(Book  II) .$22.00 

1980  ai 

(Book  III) 524.00 


Ronald  Reagan 

1981 425.00 

1982 

(Book  II) — 425.00 

1983 

(Book  I)  ..„ 431.00 

1983 

(Book  II) — .....432iW 

1984 

(Book  I) 436.00 

1984 

(Book  II) 436.00 

1985 

(Book  I) 434.00 

1985 

(Book  II) $30.00 


1986 
(Book  I) . 


.437.00 


1988 

(Book  II)..... 435.00 

1987 

(Book  I) 433A0 

1987 

(Book  II) ._ 435.00 


1988 
(Book  I)  „. 


~$39.00 


George  Bush 


1909 
(Book  I). 


.438il0 


1000 

(Book  n) $40JNI 

Published  by  the  Office  of  the  Federal  Register.  National 
Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents.  U.S. 
Government  Printing OfTice.  Washingon.  DC.  20402-9325. 


V,,_  L 


^_.:3* 


(RW.I-01) 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Preaidenlial  policies 
and  announcements.  It  contairts  the 
full  text  of  ttte  President's  public 
speecf)es,  statements,  messages  to 
Congress,  news  confererKes,  person- 
nel appointments  and  nominations,  and 
other  Presidential' materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nontinatnrts  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
oHwr  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register.  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


Cadi. 


*6466 

DYES 


Charge  your  ordf. 
ITfnyl 


Oargt  MMn  iMf  M  MkflMMd  tt  (M  GPO  01*1 
Mk  a  cut)  7I3-32M  kgn  I  DO  am  lo  4  00  p  m 


9  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 

D  $96.00  First  Class  D  $55.00  Regular  Mail 


1.  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 

3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of 
Documents  

n  GPO  Deposit  Account     Mill    I  Tl-n 

LJ  visa  or  MasterCard  Account 

rrm  i  i  i  i  i  i  i  i  i  i  i  i  i  i  i  i 

: TfMn*  fou  for  your  ortferf 

(Credit  card  txpiraiion  date) 


(Ckxnpany  or  personal  name) 

(Additwnat  address/attention  line) 

(Street  address) 

(City.  State.  ZIP  Code) 
(                ) 

(Signature)  ^im.  i-jo-ai) 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicatiility  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
t>y  the  Superintendent  of  Documents. 
Prices  of  new  txx)ks  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  ihtariceting  Servtc* 

7  CFR  Part  1106 

[DA-90-038] 

Milk  In  th«  Southwest  Plains  Hariceting 
Araa;  Ordar  Suspending  Certain 
Provisions 

AQENCV:  Agricultural  Marketing  Service, 
USDA. 

action:  Suspension  of  rule. 

SUMMARY:  This  action  suspends  from 
the  Southwest  Plains  milk  order  for  the 
months  of  February  through  August 
1991,  the  shipping  standards  for  supply 
plants  that  were  pool  plants  during  the 
preceding  September  through  January 
and  the  monthly  requirement  Uiat  a 
dairy  farmer's  milk  be  received  at  a  pool 
plant  in  order  to  be  eligible  for  diversion 
to  nonpool  plants.  The  action  was 
requested  by  Mid-America  Dairymen. 
Inc.  (Mid-Am),  a  cooperative  association 
that  represents  producers  who  supply 
milk  for  the  market.  The  action  is 
necessary  to  assure  the  efficient 
disposition  of  an  increasing  supply  of 
milk  from  producers  who  have 
historically  supplied  the  market's  fluid 
milk  requirements. 
EFnECmm  dates:  February  14, 1991. 
through  August  31, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  447-4829. 
SUPMfMENTARV  INFORMATION:  Prior 

document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
December  21. 1990;  published  December 
28, 1990  (55  FK  53309). 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  requires  the  Agency  to 


examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b],  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  tends  to  ensure  that  dairy 
farmers  will  continue  to  have  Oieir  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  frnal  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Mariceting  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  the  order  regulating  the  handling  of 
milk  in  the  Southwest  Plains  mariceting 
area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
December  28, 1990  (55  FR  53309) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 
Interested  persons  were  afforded 
opportunity  to  jRle  written  data,  views, 
and  arguments  thereon.  Mid-America 
Dairymen  supplied  additional  written 
materials  supporting  their  view.  One 
telephone  call  was  received  from  a  dairy 
farmer  in  the  raericeting  area  who 
opposed  the  suspension. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  February  throi^  August  1991 
the  following  provisions  of  the  order  do 
not  tend  to  effectuate  ihe  declared 
policy  of  the  Act: 

Statement  of  Consideration 

This  action  suspends  for  February 
through  August  1991  the  shipping 
standard  for  supply  plants  that  were 
previously  associated  with  the  market. 
The  order  defines  a  supply  plant  as  a 
plant  from  which  fluid  miUc  products  are 
transferred  or  diverted  to  distributing 
plants  during  the  month.  It  also  provides 
that  in  order  to  be  pooled  under  the 
order  during  the  months  of  September 
through  January,  50  percent  of  a  supply 


plant's  receipts  must  be  shipped  to 
distributing  plants  each  month.  A  supply 
plant  tfiat  was  pooled  during  each  of  5ie 
immediately  preceding  months  of 
September  through  January  shall 
continue  to  be  pooled  during  the 
following  months  of  February  through 
August  if  20  percent  of  its  receipts  are 
shipped  to  distributing  plants.  This 
action  would  remove  during  the  months 
of  February  through  August  1991  the 
shipping  standard  for  supply  plants 
that  were  pooled  under  the  order  during 
the  immediately  preceding  September 
through  January  period. 

This  action  also  suspends,  for 
February  through  August  1991,  the 
monthly  requirement  that  a  dairy 
farmer's  milk  be  received  at  a  pool  plant 
in  order  to  be  eligible  for  diversion  to 
nonpool  plants.  "Hie  order  provides  that 
a  dairy  farmer's  milk  may  be  diverted  to 
nonpool  plants  and  still  be  priced  under 
the  order  if  at  least  one  day's  production 
of  such  person  is  physically  received  at 
a  pool  plant  during  Uie  month. 

This  suspension  was  requested  by 
Mid-America  Dairymen,  Inc.  (Mid-Am), 
a  cooperative  association  that 
represents  a  substantial  number  of 
producers  who  supply  the  market 

The  action  is  needed  because  the 
analysis  of  market  data  for  the  first 
eleven  months  of  1989  and  1990. 
indicates  that  the  market's  production  is 
increasing  at  a  rate  faster  than  fluid  milk 
sales.  To  be  specific,  production  rose 
12.34%  while  fluid  milk  sales  increased 
only  6.64%.  Based  on  an  expectation  that 
this  situation  will  continue  for  the  next 
several  months,  it  appears  that  there 
will  be  ample  supplies  of  milk  available 
in  the  vicinity  of  the  market's 
distributing  plants  to  supply  the  fluid 
milk  needs  of  such  plants  during  the 
months  of  February  through  August 
1991.  Therefore  supplemental  supply 
plant  milk  will  not  be  needed  to  supply 
fluid  milk  needs.  The  milk  of  producers 
can  be  marketed  more  economically 
during  this  seven  month  period  by 
supplying  the  needs  of  distributing 
plants  with  nearby  milk  and  by  moving 
the  milk  of  more  distant  producers 
directly  from  the  farm  to  manufacturing 
plants  in  the  production  area.  Absent  a 
suspension  action,  the  requirement  that 
each  producer's  milk  be  received  at  a 
pool  plant  one  time  each  month  likely 
would  result  in  uneconomical  and 
ine^icient  movements  of  milk  to 
maintain  pool  status  of  producers  who 
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have  hittorically  been  associated  with 
the  Southwest  Plains  maricet 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  such  action 
will  eliminate  unnecessary  milk 
movements  and  will  insure  that  dairy 
farmers  who  regularly  have  supplied  the 
market's  fhiid  milk  needs  will  continue 
to  have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  or  arguments  concerning  this 
suspension.  Mid-Am  filed  additional 
information  supporting  their  request  for 
the  suspension.  One  opposing  comment 
was  received  by  telephone. 

Therefore,  goiod  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

Ust  of  Subjects  in  7  CFR  Part  1106 

Milk  marketing  orders. 

It  is  therefore  ordered.  That  the 
following  provisions  in  (S  1106.6, 1106.7 
and  1106.13  of  the  Southwest  Plains 
marketing  order  are  hereby  suspended 
for  February  through  August  1991. 

PART  1106-IIILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  The  authority  citation  for  7  CFR 
part  1106  continues  to  read  as  follows: 

Authority:  Sees.  1-18, 48  SUL  31.  as 
amended:  7  U.S.C  001-«74. 


fllOM   [Suapwidedin  Parti. 

2.  In  i  1106.6,  the  words  "during  the 
month"  are  suspended. 


f1l06.7(bN1)   [SuapandadinPirtl. 

3.  In  9  1106.7(b)(1).  the  words  "until 
any  month  of  such  period  in  which  less 
than  20  percent  of  the  milk  received  or 
diverted  as  previously  specified,  is 
shipped  to  plants  described  in 
paragraph  (a)  or  (e)  of  this  section.  A 
plant  not  meeting  such  20  percent 
requirement  in  any  month  of  such 
February-August  period  shall  be 
qualified  in  any  remaining  month  of 
such  period  only  if  transfers  and 
diversions  pursuant  to  paragraph  (b)(2) 
of  this  section  to  plants  described  in 
paragraph  (a)  or  (e)  of  this  section  are 


not  less  than  SO  percent  of  receipts  or 
diversions,  as  previously  specified"  are 
suspended. 

(1106.13   [Suspended  m  Parti 

4.  In  i  1106.13,  paragraph  (d)(1)  is 
suspended  in  its  entirety. 

Signed  at  Washington.  DC  on:  February  a, 
1991. 

|o  Ann  R.  Smith. 

Aaaiatant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc  91-3539  Filed  2-13-91: 8:45  am] 
■aiNM  COM  M10-0S-II 

7  CFR  Part  1210 

(WRPA  Docket  Na  1;  FV-01-243] 

WatMiMlon  RMMrch  and  Promotion 
Plan;  Suapanslon  of  Lata  Paymant 
Chargaa  and  Intaraat 

AOmCY:  Agricultural  Marketing  Service. 

(USDA). 

action:  Interim  final  rule,  suspension  of 

rule. 


r.  This  interim  final  rule 
suspends,  until  April  1, 1991,  portions  of 
the  Watermelon  Research  and 
Promotion  Plan  (Plan)  and  rules  and 
regulations  issued  under  the  Plan 
relating  to  assessment  late  payment 
charges  and  interest  This  action  allows 
the  National  Watermelon  Promotion 
Board  (Board)  to  cease  levying  late 
charges  and  interest  on  past  due 
assessments  remitted  by  handlers 
during  the  period  April  10, 1990,  through 
April  1, 1991.  This  suspension  also 
permits  the  Board  to  refund  late  charges 
and  interest  which  have  been  collected 
since  April  10, 1990.  The  Board 
recommended  this  suspension  for  the 
1990  season  because  it  discovered  that 
numerous  watermelon  handlers  were 
unfamiliar  with  the  new  watermelon 
research  and  promotion  program  and  its 
rules  and  regulations. 
imcnvi  DATK  February  14, 1991. 
ran  rjhthoi  imtoihiation  contact. 
Richard  H.  Mathews,  Marketing  Order 
Administration  Branch.  F&V,  AMS. 
USDA,  Room  2525-South,  P.O.  Box 
96456.  Washington.  DC  20090-6456; 
telephone  (202)  447-4140. 
•UPPiaiMNTAIIV  imtoiwiation;  This 
interim  final  rule  is  issued  under  the 
Watermelon  Research  and  Promotion 
Plan  (Plan)  (7  CFR  part  1210).  The  Plan 
is  effective  under  the  Watermelon 
Research  and  Promotion  Act  (Title  XVI, 
subtitle  C  of  Pub.  L  99-198. 7  U.S.C 
4901-4916],  hereinafter  referred  to  as  the 
Act 

This  interim  final  rule  has  been 
reviewed  by  the  Department  in 


accordance  with  Departmental 
Regulation  No.  1512-1  and  the  criteria 
contained  in  Executive  Order  12291,  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Mariceting  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regxilatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

The  Act  and  Plan  provide  that  all 
producers  (not  including  persons 
engaged  in  the  growing  of  less  than  five 
acres  of  watermelons)  and  handlers  of 
watermelons  are  subject  to  regulation 
under  the  Plan  for  watermelons 
produced  in  the  contiguous  48  States. 
The  Act  and  Plan  provide  that 
watermelon  producers  and  handlers  pay 
equal  assessments  for  operating  the 
program.  The  Act  and  Plan  further 
provide  that  handlers  are  responsible 
for  collecting  and  submitting  both 
producer  and  handler  assessments  to 
the  Board,  reporting  their  handling  of 
watermelons,  and  for  maintaining 
records  necessary  to  verify  their 
reportings. 

There  are  approximately  750 
watermelon  handlers  and  5,000 
watermelon  producers  subject  to  . 
regulation  under  the  Watermelon 
Research  and  Promotion  Plan.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administratioa(13 
CFR  121.2)  as  those  having  annual 
receipts  of  less  than  $3,500,000  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  The  majority  of  watermelon 
handlers  and  producers  may  be 
classified  as  small  entities. 

This  action  will  not  have  a  significant 
impact  on  small  handlers  or  producers. 
While  this  action  has  no  impact  on 
producers,  it  benefits  handlers  by 
preventing  the  levy  of  late  charges  and 
interest  which  they  might  otherwise  be 
subject  to. 

Sections  1647(b)(2)  of  the  Act  and 
§  1210.327(b)  of  the  I^an  authorize  the 
Board  to  recommend  to  the  Secretary 
such  rules  and  regulations  as  are 
necessary  to  effectuate  the  terms  and 
conditions  of  the  Plan. 

The  Board  has  recommended  tne 
suspension  of  paragraphs  (e)  and  (f)  of 
S  1210.341  of  the  Plan  and  paragraph  (d) 
of  8  1210.518  of  the  rules  and  regulations 
issued  under  the  Plan,  for  the  period 
April  10, 1990.  through  April  1. 1991.  The 
watermelon  Plan's  general  rules  and 
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regulations  became  effective  April  10. 
1990,  (55  FR  13253).  During  the  first  crop 
season,  the  Board  has  discovered  that 
numerous  handlers  were  unfamiliar  with 
*he  new  watermelon  research  and 
promotion  program  and  its  rules  and 
regulations.  Resultingly.  such  handlers 
have  remitted  their  assessments  late  or 
failed  to  remit  their  assessments, 
unknowingly  subjecting  themselves  to 
late  charges  and  interest  on  such  past 
due  assessments. 

The  Board  believes  that  for  this  first 
year  of  operation  of  the  program,  the 
late  payment  charges  and  interest  are 
not  serving  their  intended  purpose  of 
stimulating  timely  remittance  of 
assessments  due.  Instead,  the  late 
payment  charges  and  interest  have  been 
appUcable  to  individuals  having 
difficulty  adjusting  their  operations  to 
conform  with  the  requirements  of  die 
new  program  and  those  who  were 
unaware  of  the  program's  existence. 

Suspension  of  paragraphs  (e)  and  (f) 
of  fi  1210.341  of  the  Plan  and  paragraph 
(d)  of  i  1210.518  of  the  Plan's  rules  and 
regulations  permits  die  Board  to  cease 
levying  late  charges  and  interest  on  past 
due  assessments  remitted  by  handlers 
during  the  period  April  10, 1990,  through 
April  1. 1991.  This  suspension  also 
permits  the  Board  to  refund  late  charges 
and  interest  which  have  been  collected 
since  April  10, 1990. 

This  rule  suspension  is  intended  for 
the  1900  season  only  to  allow 
watermelon  handlers  to  come  into 
compliance  with  the  Plan's  rules  and 
regulations  without  accruing  charges  for 
the  late  remittance  of  assessments 
which  came  due  during  the  period  April 
10, 1990,  through  April  1. 1991. 
Suspension  of  late  charges  and  interest 
only  applies  to  past  due  assessments 
remitted  to  the  Board  postmarked  prior 
to  midnight  Monday.  April  1. 1901. 
Assessment  payments  for  the  1990  crop 
year  postmarked  and  received  after 
April  1. 1991.  would  be  subject  to  the 
late  charges  and  interest  that  would 
have  been  due  had  these  provisions  not 
been  suspended. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

For  the  reasons  set  forth  herein,  the 
provisions  of  paragraph  (e)  and  (f)  of 
i  1210.341  and  of  paragraph  (d)  of 
{  1210.518  are  suspended  for  the  period 
April  la  199a  through  AfMil  1. 1991. 

After  consideration  of  all  relevant 
material,  it  is  found  that  the  plan 
provisions  and  regulations  subject  to 
this  action  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act  and  are 


suspended  for  the  period  jnovided  for  in 
this  action. 

Pursuant  to  the  provisions  in  5  U.S.C 
553.  it  is  found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register,  because  this  action 
removes  an  economic  burden  bam 
handlers.  This  action  will  serve  to 
encourage  handlers  «vith  past  due 
assessments  to  remit  such  assessments 
before  the  April  1, 1991,  close  of  the 
suspension  period,  thereby  avoiding  the 
payment  of  late  charges  and  interest 
Payment  of  past  due  assessments  by 
such  handlers  will  enable  them  to  come 
into  compliance  with  the  Act  Plan,  and 
rules  and  regulations  issued  thereunder, 
prior  to  the  start  of  the  1991  crop  season 
which  begins  in  April  1991. 

List  of  Subjects  hi  7  CFR  Part  1210 

Agricultural  promotion.  Agricultural 
research.  Market  development 
Reporting  and  recordkeeping 
requirements.  Watermelons. 

For  the  reasons  set  forth  hi  the 
preamble,  chapter  XI  of  tide  7  is 
amended  by  suspending  paragraphs  (e) 
and  (f)  of  S  1210.341  of  Uie  Plan  and 
paragraph  (d)  of  1 1210  J18  of  die  Han's 
rules  and  regulations  for  the  period 
April  la  199a  dirough  April  1, 1991.  The 
content  of  the  CFR  is  unchanged. 

PART  1210-WATERyELX)N 
RESEARCH  AND  PROMOTION  PLAN 

1.  The  authority  citation  for  7  CFR 
part  1210  amtinues  to  read  as  follows: 

Authority:  U.S.C.  4001-4916. 

S 1210341  (^  and  (0   [Siiapandad] 

2.  Paragraphs  (e)  and  (f)  of  fi  1210.341 
Assessments,  are  suspended  for  the 
period  April  10, 1990  dirough  April  1, 
1991. 

S1210J18<d)   [Suapendad] 

3.  Paragraph  (d)  of  ( 1210.518  Late 
payment  chaiges  and  interest,  is 
suspended  for  the  period  April  la  1990 
throu^  April  1, 1991. 

Signed  at  Washington,  DC  on  February  7. 
1991. 
Jo  Ann  R.  Smith. 

Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc  91-^602  Filed  2-13-91:  &45  am] 
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Anhnal  and  Plant  Health  IntpacMoi 
Sanrtca 

9CFRPartS2 
[OockclNa  90-245] 

naaliliUuiia  on  the  Impertatfon  of 
Horaea  From  Saudi  Arabia 

AQDicv:  ^umal  and  Plant  Healdi 
Inspection  Service.  USDA. 

action:  Affirmation  of  interim  rule. 

SUMMAhv:  We  are  affirming  without 
change  an  interim  rule  that  amended  the 
regulations  by  adding  Saudi  Arabia  to 
the  list  of  countries  in  which  the  Animal 
and  Plant  Health  Inspection  Service 
considers  African  horse  sidoiess  to 
exist  The  hitended  effect  of  this  action 
is  to  prevent  die  mtroduction  of  African 
horse  sickness,  a  fatal  equine  viral 
disease,  into  the  United  States. 
EFFECTIVE  date:  March  18, 1991. 
FOn  FURTHER  DIFORMATION  CONTACH 
Dr.  Karen  ]ames,  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  VS,  APHIS,  USDA,  Room  764. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-817a 
8UPPLEIIENTARY  INFORMATION: 

Background 

In  an  interim  rule  published  in  the 
Federal  Register  and  effective 
November  1. 1990  (55  FR  46030-46040, 
Docket  Number  90-191).  we  amended 
the  regulations  in  9  CFR  part  92  that 
restrict  the  hnportation  of  horses  that 
could  introduce  various  diseases, 
including  African  horse  sickness  (AHS). 
into  the  United  States,  by  adding  Saudi 
Arabia  to  the  list  of  countries 
considered  to  be  affected  with  AHS  hi 
S  92.308(a)(2). 

As  a  result  of  this  action,  horses 
intended  for  importation  from  Saudi 
Arabia  may  now  enter  the  United  States 
only  at  die  port  of  New  York  and  must 
be  quarantined  at  the  New  York  Animal 
Import  Center  in  Newburgh,  New  Yoiic, 
for  at  least  60  days. 

Comments  on  die  interim  rule  were 
required  to  be  received  on  or  before 
December  31, 1990.  We  received  a 
comment  from  the  American  Horse 
Protection  Association,  Inc.,  in  favor  of 
the  interim  rule.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

Executive  Order  12291  and  Ragulatoiy 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 


Koaa      •  f fdtnl  JUglitfr  /  VoL  5>.  Na  31  /  Thursday*  Febniary  KilQOT  /;  Rule>  »nd  Regglations 


determined  that  thia  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
In  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State  or 
local  government  agencies  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment  investment,  productivity, 
innovation,  or  the  ability  of  Unit->d 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export-markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

We  are  continuing  to  allow  U.S. 
importers  to  import  horses  from  Saudi 
Arabia,  althou^  we  ara  requiring  these 
horses  to  enter  through  the  port  of  New 
York  and  undergo  a  quarantine  of  at 
least  60  days  at  the  New  York  Animal 
Import  Center.  While  importers  of 
horses  from  Saudi  Arabia  will  incur 
additional  costs  because  of  the  longer 
quarantine  under  this  rule,  we  do  not 
expect  this  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  There  has  been 
an  average  of  30,000  horses  imported 
into  the  United  States  annually  during 
the  past  five  years.  During  this  same 
period,  there  have  been  fewer  than  5 
hones  imported  into  the  United  States 
from  Saudi  Arabia.  We  have  no  reason 
to  anticipate  any  substantial  changes  in 
the  number  of  horses  imported  from 
Saudi  Arabia. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.). 

Exacutiva  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  conaultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

List  of  Subjects  in  •  CFR  Fart  92 

Animal  diseases,  Canada,  Imports. 
Livestock  and  livestock  products. 
Mexico.  Poultry  and  poultry  products. 
Quarantine.  Transportation,  Wildlife. 


PART  92-IMPORTATlON  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  0  CFR  02.308(a)(2)  that 
was  pubUsfaed  at  55  FR  48039^*6040  on 
November  1, 1990. 

Authofity:  7  U.S.C  1622: 19  U.S.C.  1308: 21 
U.S.C  102-lOS.  111.  134a.  134b.  134c  1344 
134f,  and  138;  7  CFR  2.17, 2.51,  and  371.2(d). 

Dona  In  Washington,  DC.  this  8th  day  of 
February  1901. 
lanMsW.Gloasar, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc  91-3599  Hied  2-13-01;  8:45  am] 
BNJJNO  COM  MIS-M-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  11  and  25 
RIN  9150-AD7e 

AccMS  Authorization  Fm  Sehodulo  for 
Ucansaa  Parsonnal 

AOCNCv:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

•UMMARV:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  revise  the  fee  schedule  for 
background  investigations  of  licensee 
pereonnel  who  require  access  to 
National  Security  Information  and/ or 
Restricted  Data  and  access  to  or  control 
over  Special  Nuclear  Material  These 
amendments  comply  with  current 
regulations  that  provide  that  NRC  will 
publish  fee  adjustments  concurrent  with 
notifications  of  any  changes  in  the  rate 
charged  the  NRC  by  the  DfBce  of 
Personnel  Management  (0PM)  for 
conducting  investigations.  This  rule  is 
necessary  to  inform  the  public  of  the 
changes  to  the  fee  schedules  in  the 
NRC's  regulations. 
vnCTlVl  DATC  February  14. 1991. 
TON  FUNTHIN  INTONMATION  CONTACT: 

Duane  G.  Kidd,  Assistant  to  the 
Director,  Division  of  Sectirity,  OfBce  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
telephone  (301)  492-4127. 
SUPrUIMNTARY  MTONMATION:  The 
OPM  conducts  access  authorization 
background  investigations  for  the  NRC 
and  sets  the  rate  charged  for  these 
investigations.  Effective  October  1, 1990, 


OPM  increased  the  rat"  it  charges  NRC 
for  conducting  access  authorization 
background  investigations.  Because  the 
fees  that  NRC  charges  its  licensees  for 
material  access  authorizations  and 
personnel  security  clearances  are 
dependent  on  the  rates  charged  by  OPM 
for  conducting  the  background 
investigations,  the  fee  schedules  in  NRC 
regulations  must  be  amended  to  reflect 
the  OPM  rate  increase.  OPM  has 
increased  the  rate  it  charges  for 
background  investigations  by 
approximately  8%.  NRC  is  passing  this 
additional  cost  to  licensees.  These 
changes  comply  with  current  regulations 
that  provide  that  NRC  will  publish  fee 
adjustments  concurrent  with  notification 
of  any  changes  in  the  rate  charged  the 
NRC  by  OPM  for  conducting  the 
investigations. 

Because  these  amendments  deal 
solely  with  agency  practice  and 
procedure,  the  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  do  not  apply  purauant  to 
5  U.S.C.  S53(b)(A).  Good  cause  exists  to 
dispense  with  the  usual  30-day  delay  in 
effective  date  because  the  amendments 
are  of  a  minor  and  administrative  nature 
dealing  with  an  adjustment  in  access 
authorization  fees. 

Environmental  Impact  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwori(  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.a  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  numbers  3150- 
0046  and  3150-0062. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Conunission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  2120 
"L"  Street  NW.  (Lower  Uvel), 
Washington.  DC  Single  copies  of  the 
analysis  may  be  obtained  fat>m  Duane 
G.  Kidd.  Division  of  Security,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington  DC  20555. 
telephone:  (301)  492-4127 
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Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and,  therefore,  a 
backfit  analysis  is  not  required  because 
these  amendments  do  not  involve  any 
provisions  which  would  impose  badcfits 
as  defined  in  10  CFR  50.109(a)(l]. 

List  of  Subjects 

10  CFR  Part  11 

Hazardous  materials— transportation, 
Investigations,  Nuclear  materidls. 
Reporting  and  recordkeeping 
requirements,  Security  measures. 
Special  nuclear  material. 

10  CFR  Part  25 

Classified  information.  Investigations, 
Penalty,  Reporting  and  recordkeeping 
requirements.  Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  11  and  25. 

PART  11— CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
ELIGIBILITY  FOR  ACCESS  TO  OR 
CONTROL  OVER  SPECIAL  NUCLEAR 
MATERIAL 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  Sec.  161, 68  Stat.  948,  as 
amended  (42  U.S.C.  2201);  sec.  201. 88  Stat 
1242,  as  amended  (42  U.S.C.  5841). 

Section  ll.lS(e)  also  issued  under  sec.  501, 
85  Stat  290  (31  U.S.C.  483a). 

2.  In  S  11.15  paragraph  (e)(1)  is  revised 
to  read  as  follows: 

$11.15    Application  for  spaclal  nuclear 
material  accass  authorization. 


>$45 
iftn 


(e)(1)  Each  application  for  special 
nuclear  material  access  authorization, 
renewal,  or  change  in  level  must  be 
accompanied  by  the  licensee's 
remittance,  payable  to  the  U.S.  Nuclear 
Regulatory  Commission,  according  to 
the  following  schedule: 

i  NRC-U   requiring   full   field     $2,600 

investigation. 

ii  NRC-U   requiring   full   field     $3,000 

investigation       (expedited 
processing). 

lii         NRC-U  based  on  certifica-        >$0 
tion    of    comparable    full 
field   baclcground   investi- 
gation. 

iv  NRC-U  or  R  renewal >  $45 


v  NRC-R 

vi  NRC-R  based  on  certifica- 
tion of  comparable  investi- 
gation. 


*  If  the  NRC  detemiinM,  baaed  on  iu  leview  of 
available  data,  that  a  full  field  inveitisation  is 
neceaaary.  a  fee  of  $2,600  will  be  aaaeaaed  prior  to 
the  conduct  of  the  inveatigation. 

*  If  the  NRC  detenninea,  baaed  on  It*  review  of 
available  data  that  a  National  Agency  Check  and 
Credit  inveatigation  ia  neceaaary.  a  fee  of  S4S.00 
will  be  aaaeaaed  prior  to  the  conduct  of  the 
inveatigation:  however,  if  a  full  field  inveatigation 
ia  deemed  neceasaiy  by  the  NRC,  baaed  on  iU 
review  of  available  data,  a  fee  of  (2.800  will  be 
aaaesaed  prior  to  the  conduct  of  the  inveatigation. 


PART  25— ACCESS  AtJTHORIZATION 
FOR  LICENSEE  PERSONNEL 

3.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  Sees.  145. 161,  68  Stat.  942.  948. 
as  amended  (42  U.S.C.  2165, 2201);  sec.  201, 88 
Stat.  1242,  as  amended  (42  U.S.C.  5841);  EO. 
10865,  as  amended,  3  CFR  1959-1963  COMP., 
p.  398  (50 use. 401. note):  E.0. 12356. 47 FR 
14874,  April  6, 1982. 

Appendix  A  also  issued  under  96  Stat.  1051 
(31  U.S.C.  9701). 

For  the  purposes  of  section  223,  68 
Stat.  958,  as  amended  (42  U.S.C.  2273): 
§§  25.13,  25.17(a),  25.33  (b)  and  (c)  are 
issued  under  sec.  161i,  68  Stat  949,  as 
amended  (42  U.S.C.  2201  (i));  and 
SS  25.13  and  25.33(b]  are  issued  under 
sec.  1610, 68  Stat.  950,  as  amended  (42 
U.S.C.  2201(o)). 

4.  Appendix  A  is  revised  to  read  as 
follows: 

Appendix  A— Feea  for  NRC  Accesa 
Authorization 

Category  Fee 

Initial  "L"  Access  Authorization '  $45 

Reinstatement  of  "L"  Access  Au- 
thorization          >  $45 

Extension  or  Transfer  of  "L" 
Access  Authorization......................  ■  45 

Initial  "Q"  Access  Authorization $2,600 

Initial  "Q"  Access  Authorization 

(expedited  processing) $3,000 

Reinstatement  of  "Q"  Access  Au- 
thorization     *  $2,600 

Reinstatement  of  "Q"  Access  Au- 
thorization (expedited  process- 
ing)     *  $3,000 

Extension  or  Transfer  of  "Q" *  $2,600 

Extension  or  Transfer  of  "Q"  (ex- 
pedited processing) '  $3,000 

*  If  the  NRC  determines,  based  on  its 
review  of  available  data,  that  a  full  field 
investigation  is  necessary,  a  fee  of  $2,600 
will  be  assessed  prior  to  the  conduct  of  the 
investigation. 

*  Full  fee  will  only  be  charged  if  investiga- 
tion is  required. 

Dated  at  Rockville,  Maryland  this  4th  day 
February,  1991. 


For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Executive  Director  for  Operations. 
[FR  Doc.  91-3615  Filed  2-13-01;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  614 

RIN  30S2-AA94 

Loan  Policlaa  and  Oparationa; 
Correction 

AQENCV:  Farm  Credit  Administration. 
ACTION:  Final  rule;  correction. 

summary:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
rule  (55  FR  24861,  June  19, 1990)  that 
amended  the  regulation  setting  forth 
lending  authorities  and  lending 
requirements  for  Farm  Credit  banks  and 
associations,  reconciling,  where 
necessary  the  authorities  of  institutions 
created  tmder  the  restructuring 
provisions  of  the  Agricultural  Credit  Act 
of  1987.  On  December  7, 1990,  a 
correction  to  that  final  rule  was 
pubUshed  (55  FR  50544).  A  word  was 
inadvertently  omitted  itom  the  corrected 
text  of  that  document 

EFFECTIVE  DATES:  July  30.  1990. 

FOR  FURTHER  INFORMATION  CONTACH 

Cindy  R.  Nicholson,  Paralegal  Specialist, 
Office  of  General  Counsel.  Farm  Credit 
Administration.  McLean,  Virginia  22102- 
5090,  (703)  883-4020,  TDD  (702)  883-4444. 

SUPPLEMENTARY  INFORMATION:  In 

correcting  the  final  rule  for  publication 
in  the  Federal  Register,  the  word 
"made"  was  omitted  from  the 
introductory  paragraph  of  S  614.4233. 

PART  614— LOAN  POUaES  AND 
OPERATIONS 

Subpart  E-Loan  Terms  and 
Conditions 

S  614.4233   [Corrected] 

1.  On  page  50544,  third  column,  the 
introductory  paragraph  of  S  614.4233  is 
corrected  by  adding  the  word  "made" 
after  the  words  'Term  loans"  in  the  first 
line. 

Dated:  February  a  1991. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  91-3541  Filed  2-13-01;  a-45  amj 
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DEPAimiENT  OF  TIMNSPORTATION 
F«d«ral  AvMlon  Administration 

14CFftPart73 

[AlrapM*  Docfcat  Na  90-A8O-291 

Amondmont  of  Using  Agsnqr  for 
Rsstrtdsd  Araa  R-ISie;  FL 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTKHC  Final  rule. ; 

summary:  This  action  change*  the  using 
agency  for  Restricted  Area  R-2916 
Cudjoe  Key.  FL.  from  USAF.  23rd  Air 
Division.  S.E.  Regional  Operational 
Control  Center  (ROCC),  Tyndall  Air 
Force  Base  (AFB).  FL,  to  USAF. 
Southeast  Air  Defense  Sector/Director 
of  Operations,  Tyndall  AFB,  FL  This  is 
an  administrative  change  initiated  by 
the  Department  of  the  Air  Force.  It  does 
not  affect  the  airspace  configuration  or 
the  activities  conducted  within  the 
restricted  area. 

vracnvi  OATH  oeoi  n.Lc,  April  4, 1991. 
ran  runTMn  wronMA-now  contact: 
Mike  Ostapiej,  Military  Operations 
Propwn  Office  (ATM-420).  Office  of  Air 
Traffic  System  Management.  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
287-9573. 

TheBule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  changes 
the  using  agency  for  Restricted  Area  R- 
2916  Cudjoe  Key,  FL.  from  USAF,  23rd 
Air  Division.  S.R  Regional  Operational 
Control  Center  (ROCC).  Tyndall  AFB. 
FL.  to  USAF,  Southeast  Air  Defense 
Sector /Director  of  Operations.  Tyndall 
AFB,  FL  This  is  an  administrative 
change  initiated  by  the  Department  of 
the  Air  Force  to  reflect  the  using 
agency's  correct  title.  I  find  that  notice 
and  public  procedure  under  5  U^C 
553(b)  are  unnecessary  because  this 
action  is  a  minor  technical  amendment 
in  which  the  public  would  not  be 
particularly  interested.  Section  73.29  of 
part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handboolc  7400.0G  dated  September  4, 
199a 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
bmly  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979):  and  (3) 


doe*  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  afiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  SobfactB  in  14  CFR  Part  79 

Aviation  safety,  Restricted  area. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  is 
amended,  as  follows: 

PART  73— SPECIAL  USE  AlftSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Antiiority:  49  U.S.C  1348(a).  1354(a).  ISia 
1522;  Executive  Order  10854;  49  U.S.C.  10e(g) 
(Revised  Pub.  L  97-448.  Jamiary  12, 1983);  14 
CFR  11.88. 

J73.29    [AmwidMll 

2.  S  73.29  is  amended  as  follows: 
R-29ie  Codloe  Key,  FL  [Amonded] 

By  removing  the  present  Using  agency  and 
substituting  the  following: 

Using  agency.  USAF,  Southeast  Air 
Defense  Sector /Director  of  Operations, 
TyndaUAFB,FL 

Issued  in  Washington.  DC.  on  February  5, 
1991. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc  91-3574  Filed  2-13-01;  8:45  am] 
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14  CFR  Part  75 

[AlrapM*  Docket  Na  90-ASO-4] 

EstabUsliment  of  Jst  Routs  J-239;  QA 

AGENCY:  Federal  Aviation 
Administi-ation  (FAA),  DOT. 
ACTION:  Final  rule. 


r:  This  amendment  establishes 
new  Jet  Route  1-239  between  Atlanta, 
GA.  and  Meridian.  MS.  This  )et  route 
provides  precise  navigation  hi  the  area 
and  reduces  controller  workload  by 
eliminating  radar  vectoring  between 
Atlanta  and  Meridian. 
KFFECnVI  OATK  0901  U-tC  April  4. 1991. 
FOn  raWIHW  WPONMATION  CONTACT 

Lewis  Still,  Airspace  and  Obstruction 
Evaluation  Branch  (ATP-240),  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Rules  and 
Procedures  Service,  Federal  Aviation 


Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591: 
telephone:  (202)  267-9250. 

SUFPUEMBITAnV  INFORMATION:    , 

History 

On  October  26. 199a  the  FAA 
proposed  to  amend  part  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  75]  to  establish  a  new  jet  route 
between  AUanta,  GA,  and  Meridian.  MS 
(55  FR  43145).  This  new  jet  route 
eliminates  radar  vectoring  between 
AUanta  and  Meridian,  thereby  reducing 
controller  workload.  This  action  also 
provides  a  shorter  route  between  these 
points.  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
75.100  of  part  75  of  the  Federal  Aviation 
Regulations  was  republiahed  in 
Handbook  7400.6G  dated  September  4. 
1900. 

The  Rule 

'  This  amendment  to  part  75  of  the 
Federal  Aviation  Regulations 
establishes  new  Jet  Route  )-239  between 
Atlanta.  GA.  and  Meridian.  MS.  This  jet 
route  provides  precise  navigation  in  the 
area  and  reduces  controller  workload  by 
eliminating  radar  vectoring  between 
Atlanta  and  Meridian. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  l<x  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1079):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  b  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  75  of  the  Federal 
Aviation  Regulation  (14  CFR  part  75)  is 
amended,  as  follows: 
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PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

AudMMity:  49  U.S.C  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C  10e(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.80. 

S7S.100   [Ammdsd] 

2.  8  75.100  is  amended  as  follows: 
)-2S9[New) 

From  Atlanta.  GA.  INT  Atlanta  260*  and 
Meridian.  MS,  061'  radials;  to  Meridian. 

Issued  in  Washington,  DC,  on  February  6. 
1991. 

Harold  W.BMker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  91-3575  Hied  2-13-91;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fsdsral  Ensrgy  Rsgulatory 
Commission 

18CFRPart2 

[Ordsr  Na  52S-A:  Docket  Na  RII91-2-000; 
Docket  No*.  RP8S-11»mi6.  TAS4-2-S-016, 
•nClTA85-1-6-004] 

Mschanisins  for  Passthrough  of 
Pipslins  Taks-or-Pay  Buyout  and 
Buydown  Costs,  Tsnnsssss  Gas 
Pipslins  Ca 

Issued  January  31, 1991. 

AOINCV:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Order  granting  rehearing  in  part 
and  denying  rehearing  in  part. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
granting  in  part  and  denying  in  part 
requests  for  rehearing  of  Order  No.  528, 
55  FR  47863  (Nov.  16, 1990),  the 
Commission's  order  on  remand  of  the 
decision  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  Associated  Gas  Distributors  v. 
FERC,  893  F.2d  349  pC  Cir.  1989),  cert 
denied,  59  U.S.LW.  3271  (Oct  9, 1990). 
Order  No.  528-A  grants  rehearing  to 
impose  a  50  percent  cap  on  the  use  of 
volumetric  surcharges  to  recover 
settlement  costs  previously  included  in 
filings  under  Order  No.  500,  but  permits 
recovery  through  volimietric  surcharges 
of  up  to  75  percent  of  new  costs  not 
previously  included  in  Order  No.  500 
filings.  In  order  to  avoid 
disproportionate  burdens  on  small 
customers,  pipelines  are  required  to 
reallocate  to  their  larger  customere  50 
percent  of  the  costs  that  would 


otherwise  be  allocated  to  their  small 
customers  under  the  pipeline's  revised 
allocation  method.  Absent  agreement  of 
the  parties,  pipelines  are  required  to  use 
a  true-up  mechanism  for  volumetric 
surcharges  to  prevent  over-  or  under- 
recovery  that  would  result  horn 
discrepancies  between  actual 
throughput  and  the  throughput 
projections  used  to  design  the  surcharge. 
Finally,  Order  No.  52S-A  encourages  the 
parties  to  consider  designing  volumetric 
surcharges  that  are  mileage  sensitive. 
Order  No.  528-A  denies  rehearing  on  all 
other  issues. 

EFFlCilVE  DATE:  January  31, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Darrell  Blakeway,  (202)  208-0224. 
Federal  Energy  Regulatory 
Commission,  Office  of  the  General 
Counsel,  825  North  Capitol  Sb«et  NE., 
Washington,  DC  20426. 

SUPPLEMENTARY  INFORMATION: 

Order  Granting  Rehearing  in  Part  and 
Denying  Rehearing  in  Part 

Issued  January  31, 1991. 

I.  Introduction  and  Background 

On  November  1, 1990,  the  Commission 
issued  Order  No.  528  *  in  the  above- 
captioned  proceedings  in  response  to  an 
order  issued  on  December  28, 1989,  by 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit."  The 
Court  of  Appeals  had  vacated  and 
remanded  the  Commission's  orders  in 
the  Tennessee  Gas  Pipeline  Company 
proceedings  listed  above,  concluding 
that  the  purchase  deficiency  method  for 
allocating  a  portion  of  Tennessee's  take- 
or-pay  settlement  costs  '  violated  the 
filed  rate  doctrine.*  Since  there  were 
many  other  contested  proceedings  in 


>  53  FERC  1  61.163  (1990). 

■  Associated  Gas  Distributors  v.  FERC,  893  ?2d 
349  (DC  Cir.  1989)  (AGD-H),  cert  denied  sub  nom. 
Berkihire  Gaa  Co.  v.  Associated  Gas  Distributors. 
—  U.S. ,  59  U.SJ.W.  3271  (Oct  9. 1990). 

*  Hie  purchase  deficiency  method  of  cost 
allocation  compares  a  customer's  purchases  during 
a  base  period  (e.^.  1961-1982)  with  purchase  during 
a  subsequent  "deficiency"  period  (e^.  1983-1986). 
and  allocates  take-or-pay  settlement  costs  in 
proportion  to  the  customer's  reductions  in  purchases 
in  the  deficiency  period  as  compared  to  other 
customers'  reductions. 

*  Under  the  filed  rale  doctrine,  a  pipeline  may  not 
charge  a  rate  for  service  that  is  different  from  the 
rate  on  file  with  the  Commission  for  that  service 
during  the  period  in  question.  See  Arkansas 
Louisiana  Gas  Co.  v.  Hall  453  U.S.  571.  578.  (1981); 
and  Columbia  Gas  Transmission  Corp.  v.  FERC, 
831  F.2d  1135  (DC  Cir.  1987).  Modified  on  reh'q,  844 
F.2d  879  (DC  Cir.  1988). 


which  parties  had  raised  the  stune 
objections  to  the  purchase  deficiency 
allocation  method  of  other  pipelines  that 
were  raised  in  the  Tennessee 
proceedings,  the  Commission  issued 
Order  No.  528  to  deal  not  only  with  the 
remanded  Teimessee  proceedings,  but 
also  with  all  other  such  contested 
proceedings  that  were  directiy  affected 
by  the  court's  ruling.*  Order  No.  528 
provided  that  30  days  after  its 
publication  in  the  Federal  Register,  the 
authority  of  all  pipelines  (except  those 
listed  in  Appendix  A  as  not  affected  by 
the  order)  to  collect  fixed  charges  based 
on  a  purchase  deficiency  allocation 
method  was  stayed.*  Order  No.  528  also 
permitted  pipelines  to  file  revised  tariff 
provisions  to  replace  the  stayed 
provisions,  and  prescribed  certain 
general  principles  for  evaluating  revised 
allocation  methods.  Furthermore,  the 
Commission  directed  affected  pipelines 
to  refund  all  amoimts  collected  tmder 
the  stayed  tariff  provisions  and  to  file  a 
report  of  such  refimds  within  120  days  of 
issuance  of  Order  No.  528,  unless  they 
had  filed  tariff  provisions  superseding 
and  stayed  provisions  by  that  date. 
Downstream  pipelines  were  allowed  to 
file  refund  reports  up  to  30  days  after  the 
upstream  pipeline  filed  its  refund  report 
lliis  order  deals  with  the  various 
requests  for  rehearing  and  clarification 
of  Order  No.  528.'  except  for  those 
matters  previously  dealt  with  in 
separate  orders.*  The  order  generally 
denies  rehearing,  but  does  grant 
rehearing  in  part  to  cap  at  50  percent  the 
amoimt  of  costs  that  can  be  recovered 
through  volumetric  surcharges  for  costs 
that  were  previously  included  in  Order 
No.  500  filings. 

II.  Discussion 

A.  Commission's  Authority 

Many  of  the  applicants  for  rehearing  ■ 
argue  that  the  Commission  lacked 


*  On  January  7. 1991.  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Cirtniit 
remanded  a  group  of  such  proceedings  to  the 
Commission.  Alabama-Tennessee  Natural  Gas 
Company  v.  FERC  et  al..  No.  88-1864  et  al. 

*  Order  No.  538  was  published  in  the  Federal 
Register  on  November  16, 1990  (55  FR  47,863). 
Accordingly,  the  stay  became  elective  December 
16,199a 

'  The  requests  for  rehearing  are  listed  in  the 
Appendix  to  this  order. 

*  Eastern  Shore  Natural  Gaa  Company.  S3  FERC 
\  61,369  (1990),  Texas  Eastern  Transmision  Corp., 
S3  FERC  1  61,37S  (1990).  Michigan  Gas  Storage  Co., 
53  FERC  1  61,376  (1990).  and  Mechanisms  for 
Passthrough  of  Pipeline  Take-or-Pay  Buyout  or 
Buydown  Costs.  S3  FERC  1  61.380  (1990)  (order  on 
requests  for  clarification  of  applicability  of  stay). 
These  orders  disposed  of  pending  requests  for 
determinations  of  the  applicability  of  Order  No.  528. 

*  Transwestem  Pipeline  Company.  Northern 
Natural  Gas  Company,  and  Florida  Gas 

Continued 
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authority  to  ian«  Onkr  Na  S2S  without 
havi^  flnl  JmumA  a  node*  of  prapoaed 


in  accordance  with  tha  nquireiiMntB  at 
the  Adniiyatrativa  Procadve  Act  (APA) 
for  the  pffonwilgatiwi  of  agancy 
regalatioas.**  Tha  appUanlB  contend 
that  notice  and  ciiMint  waa  required 
bodi  beftm  theCanniaaiaB  acbpted  die 
stay  and  refund  requiieoMnta  ol  Order 
No.  528  and  befote  the  Cnmnrieeion 
adopted  the  guideHnaa  it  wiM  uee  fai 
evaluating  veeiacd  allocatian  metfaoda. 
For  exaaple.  die  Natural  Gaa  Supply 
AaaociatWw  (NCSA)  arguea  that  Otder 
No.  528  cJaeriy  conatttntea  a  anbetantive 
rule  oader  aection  561  of  die  APA,  aa  aa 
"agency  atatement  of  general  or 
particular  applicability  and  fnlun  efEact 
designed  to  implemfrnt  interpret  or 
pieecribe  law  or  policy.'*  "  NCSA 
arguea  diet  Order  Na  528  invalidatee 
exjedag  efbiulive  tarn  pmviaiona> 
unconditioiially  requires  either  new  rate 
filings  or  refaads  and  die  removal  of 
tariff  proviaians  previously  filed  and 
accepted  by  the  ConsBiaeioB,  and 
establishes  a  series  of  binding  princ^les 
to  be  applied  to  iature  rate  fihngs.  all 
within  strurt  tooa  liiaita.  All  these 
features  of  Order  No.  S28  are.  according 
to  NCSA,  binding,  sabatanttve  rules 
subject  to  the  notice  and  comment 
requiieaienta  of  the  APA." 

The  Commission  bdieves  thet  Order 
No.  528  waa  property  issoed  without 
prior  notice  and  coaoment  Order  Na  528 
was  issued  pursuant  to  a  remand  from  a 
court  of  eppeab  in  the  renoessee 
proceedings  listed  above,  holding  diat 
the  purchaae  deficiency  method  of 
allocating  takesiriMy  settlement  costs 
to  fixed  diarges  violated  the  filed  rate 
doctrine.  While  the  court's  decision 
addressed  Tennessee's  passthrough 
mechanism,  the  iss\ie  upon  which  the 
court  ruled  affected  the  proceedings  of 
numerous  other  pipelines  because  it 
involved  an  interpretation  of  the 
Commission's  statutory  authority.  The 
allocation  method  used  by  Tennesaee 
has  been  required  by  the  Commission  in 
numerous  tdce-or-pay  filings  pursuant  to 
the  statement  of  policy  in  Order  No. 
500."  Challengea  to  die  use  of  diat 


Tranamiasion  Company  (filing  jointly  aa  "Enraoli 
Natiaoal  Fuel  Supply  Cotporatioa  Natural  Cat 
Supply  Asaodatiaa  and  Central  Hudaoo  Gaa  a 
Electric  Corporation. 

>•  5  U5.C  553(1988). 

>»SUS.CS51(4HUn). 

"  RequMt  of  the  NCSA  (or  ReiMMii«  pp.  S-a. 

I*  Ragulatioa  of  Neteal  Gea  PIpeliMe  Afiar 
Partial  WelttMd  DacanaoL  82  iidnl  la^elv 
3a334  (Aag.  M.  taV)  (hliilw  Viaim).  nSMC  Stela.  * 
Rega..  RegulaUoM  IVeaabiM  1  aaTM.  cdeMiM 
granted  Odier  N*.  KV-A.  FBBC  Stela.  *  Baga^ 
RegulatioM  Piaewhlei  1 307701  modified.  Oder  No. 
SOO-a  FERC  Steta.  S  Bega,  RayiUtieae  PieaaJilee 
1 3a772.  modified  further.  Order  Na  SOO-C  FERC 


method  baaed  on  the  saaae  atatulory 
grounds  were  pending  on  appeal  before 
tha  oouri  and  had  been  stayed  pending 
final  disporidon  of  the  oourt'a  ruling  in 
AGD-IL  "  No  aerious  contendoo  has 
been  raised  that  the  court's  holding 
concerning  Tennessee's  allocation 
method  does  not  apply  equally  to  the 
purchase  deficiency  allocstion  methods 
used  by  all  the  other  pipelines."  faideed. 
on  January  7, 1991.  following  Order  No. 
528  and  the  filing  of  die  rehearing 
requests,  the  court  remanded  to  die 
Commission  all  pending  appeals  and 
expressly  directed  that  the  Comndasion 
"conduct  further  proceedings  conaiatent 
widi  diis  court's  mandate  in"  AGD II 
Thua.  the  legality  of  the  purchase 
deficiency  allocation  method  has  been 
fully  litigated  in  die  rannessee 
proceediiag.  and  with  the  issaanoe  at  the 
court'a  mandate  foUowiag  the  Supreme 
Court's  denial  of  the  requests  for 
certiorari  and  the  remand  of  the  other 
pending  appeals,  the  sole  rematadng 
question  is  how  to  Implement  the  oourt'a 
remands  concerning  the  passthrough  of 
take-or-pay  settlement  costs  in  light  of 
the  court's  decision  that  the  purdiase 
deficiency  aUocatioa  aiethod  violates 
the  filed  rate  doctrine  embodied  in  the 
statute. 

Order  Na  S28  represented  the 
Commiaaion'a  initiation  of  proceedinga 
to  remedy  the  situation  in  light  of  the 
court's  dedsion.  The  relevant  take-or- 
pay  filinga  woe  made  in  many  different 
proceedings  initiated  by  the  pipelines 


Suta.  *  Rasa..  ReguUlioM  Piwteblea  I SOTSS 
(19871  modified  fiirttm.  Order  No.  500-D,  FERC 
SUta.  a  Regp.,  Regulationa  Preamblea  1 30800.  reh'g 
denied  Otim  No.  Sa0^an»C%tljai,  modified 
^utAer.  Onier  Ne.  Ua-F.  FERC  Stete.  ft  Rega, 
Regulatioaa  Preamt>lea  1 30841  (U8B).  nA);  daiuMC 
Order  Na  SOO-G.  M  FERC  1 81.148  (1988),  American 
Co$AeeociotioHW.PERCmi?MlM(PCCit. 
1988)  (raaaMliBg  iHtaate  nrie).  Older  Na  80041 
FERC  Steta.  ft  Rega.  Rejalatinna  PweibUe  f  30887 
(1980)  (Final  Rule),  modified  Order  No.  SOO-L  FHIC 
SUta.  ft  Rega.  1 3O880  (1990).  aff'd  in  part  and 
remanded  in  part,  American  Gaa  Ataociatinn  v. 
FERC  912  F.2d  1408  (DC  Or.  198IH. 

>«  See  appeadU  B  to  Order  No.  S2S. 

"  Panhandle  Eaateni  Pipe  Ikm  Ompeay  and 
Trunkline  Gaa  Company,  on  rehearing  ralae  the 
theoratical  poaaibility  that  pipelinea  ether  dian 
Tennesaee  might  heve  given  their  cuatomen  proper 
notice  that  they  luteaded  to  alloeate  oosta  baaed  on 
puidteee  defkdendea  prior  to  tfie  beee  end 
deficieacy  perioda  they  uee  to  caleiilate  | 
defideadea  awl  thea  aock  pipehaear  He  of  taa 
purchaae  itafldency  aethad  aitbl  not  violate  the 
filed  rate  doctriaa  However.  Milhar  Paahaadle  nor 
Trunkline.  ear  any  other  petty,  haa  alleged  any 
specific  {acta  suggesting  that  any  pipeltne  in  faa 
gave  such  notice.  Indeed,  since  all  pipelinea'  baaa 
and  deficiency  perioda  began  prior  to  the  iasuance 
of  Order  Na  SOO  and  the  ffling  of  eny  pipeline 
propoeela  to  auocate  costs  oo  tSda  beaia.  tl  appears 
that  no  pipefae  gave  the  raqirirad  aolioe  to  saitiafy 
the  coMf a  telMpeetettea  of  NGA  sadkM  4  ead  that 
aU  pipeline' eae  of  the  |M  111  III  dsflehty  Method 
thua  violated  the  filed  rate  dectiiae  aader  te 
court's  dedsion. 


pursuant  to  sectioa  4  of  the  Natural  Gas 
Act  However,  the  volona  of  those 
filings,  together  with  the  filings  by 
secondary  (downstream)  pipelines  to 
pass  throu^  take-or-pay  diarges  from 
primaiy  pipetfaie.  made  it  difficult  for  the 
Commission  to  list  eveiy  pipeline,  and 
each  proceedhig  of  every  pipelines,  that 
was  affected  by  the  court  remand. 
ConsequenUy.  tiie  Comaiiaaian  iasaed  a 
generic  order  under  a  style  ordinardy 
used  for  rulemaking  proceedings,  and 
simply  described  the  kinds  of  take-or- 
pay  filings  that  were  affected  direcdy  by 
the  court  remand  and  those  that  were 
not  llie  Commission  listed  various 
proceedings  in  appendix  A  to  Order  No. 
528  that  the  Cominisaion  had  determined 
were  not  subject  to  the  court  remand 
and  invited  any  odier  pipeline  that 
believed  it  belonged  on  the  list  to  file 
widi  the  Commission  indicating  that  and 
the  baais  for  its  position. 

In  initiating  proceedings  to  address 
the  pipelines'  allocation  methods  in  light 
of  the  court'a  decision,  the  Commiseion 
took  two  separate  steps.  The  first  waa 
designed  to  promptly  bring  to  an  end  the 
pipelines'  recovery  to  take-or-pay  costs 
under  the  purchase  deficiency  allocation 
mediod  found  unlawful  by  die  court 
Thus,  the  Commission  stayed, 
effective  30  days  after  publication  of  the 
order  in  the  Federal  Register,  any  further 
recovery  of  fixed  charges  allocated 
based  on  purchase  deficiencies  (with 
certain  exceptions  discussed  below), 
and  the  Commission  required  that  the 
pipelines  subject  to  the  atay  refund  all 
fixed  charges  previously  collected 
within  120  days  of  the  issuance  of  Order 
No.  528,  unless  within  that  time  they 
have  filed  revised  allocation  methods 
together  with  "some  plan  for  crediting, 
distributing,  or  allocating  amotmta 
previously  collected."  **  The  second 
step  die  Commiaaion  took  in  Order  No. 
528  was  to  give  the  pipelines  and 
interested  parties  iidtial  guidance  on  the 
development  of  new  allocation  methods 
to  replace  the  unlawful  pun^ase 
deficiency  allocation  mediod.  The 
Commission  permitted  pipelines  to  make 
filings  proposing  new  allocation 
methods  and  adopted  certain  principles 
which  the  Commission  would  use  to 
evaluate  the  proposed  revised  allocation 
methods.  The  Commission  finds  that 
neither  of  these  steps  required  prior 
notice  and  comment  However,  since  the 
reasons  for  the  Comraissioq's  holdings 
with  respect  to  the  two  steps  differ,  die 
Commission  will  discuss  each 
separately. 


>■  Slip  op.  at  lO 
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1.  Stay  and  Refund  Requirement 

The  allegations  that  the  Commission 
erred  by  not  following  the  procedures 
required  fw  rulemaking  proceedings  in 
adopting  the  stay  and  refund 
requirement  miss  the  maik.  These  are 
not  the  type  of  actions  to  which  the 
notice  and  comment  provisions  of  die 
Administrative  Procedure  Act  apply. ^'' 
The  stay  and  refund  requirements  did 
not  themselves  establish  any  new 
allocation  method  for  fixed  charges, 
either  on  an  interim  or  final  basis.  Thus, 
they  do  not  represent  the  estabUshment 
of  a  specific  new  rule  to  replace  the 
Commission's  previous  policy 
concerning  the  allocation  method  which 
the  court  bad-invalidated. 

Rather,  the  stay  and  refund 
re  luirements  were  solely  an  exercise  of 
the  Commissitrn's  equitable  authority,  in 
resp^nae  to  the  cotirt'a  remand,  to 
terminate  the  recoveiy  of  fixed  charges 
that  the  court  fotmd  to  violate  the  filed 
rate  doctrine  embodied  in  section  4  of 
the  Natural  Gas  Act  Thus,  the  stay  and 
refund  requirements  merely 
implemented  the  principle  that  once  a 
court  has  held  that  a  particidar  activity 
or  method  is  unlawful  the  entities 
before  the  court,  such  as  the 
Commission,  must  comply  with  the 
court'a  ruling  by  terminating  the  actions 
or  methods  found  to  have  been 
tmlawful.  Thua,  die  Commission's  order 
on  remand  bom  the  court  sought  to  give 
approfwiate  effect  to  the  AGD II 
mandate. 

In  addition,  the  pipelines  have  been 
on  notice  since  the  issuance  of  the  AGD 
n  dedsion  on  December  28, 1988,  that 
should  the  various  attempts  to  obtain 
rehearing  or  certiorari  olAGDIItBiL,  the 
collection  of  fixed  charges  based  on 
purchase  defidencies  would  have  to 
cease. 

Moreover,  while  as  explained  above 
the  Cominisaion  for  convenience  issued 
a  generic  order  under  a  style  ordinarily 
used  in  rulemaking  proceedinga,  in  fact 
the  Commission's  stay  and  refond 
requirements  represent  the  initiation  of 
various  individual  proceedings  on 
remand.  The  pipelines'  unlawful 
recovery  occurred  pursuant  to  tariffs 
accepted  subject  to  refimd  in  individual 
rate  cases  initiated  by  the  pipelines 
pursuant  to  section  4  of  the  Natural  Gas 
Act  and  the  Commission  is  acting  in 
response  to  the  court's  remands  of  diose 


orders.  Accordingly.  Order  Na  S28 
sought  to  initiate  the  required  individual 
proceedings  with  respect  to  eadi 
pipeline  affiected  by  the  AGD  II  dedsion 
by  imposing  the  stay  and  refund 
requirements  and  by  permitting  those 
pipelines  to  make  filings  in  their 
inilividual  cases  to  revise  their 
allocation  methods,  together  with  plans 
for  crediting,  distributing,  or  aUocating 
amotmts  previously  collected.  Any 
refimds  that  pipelines  are  idtimately 
required  to  make  will  be  determined  in 
those  pipelines'  individual  cases  and 
will  be  required  pursuant  to  the  refund 
requirements  imposed  by  the 
Commission  in  those  cases.  Also,  each 
pipeline's  revised  allocation  method  to 
replace  the  allocation  method  fotmd 
unlawful  by  the  court  will  be  developed 
on  a  case-by-case  basis  in  the  pipelines' 
individual  rate  cases  pursuant  to 
sections  4  and  5  of  die  Natural  Gas  Act 
and  all  parties  will  have  full  opportunity 
for  comment  in  those  individual  cases. 
Thus,  the  stay  and  refund  requirements 
of  Order  No.  528  are  not  part  of  a 
general  rulemaking  requiring  notice  and 
comment  but  are  intended  to  initiate 
individual  proceedings  concerning  the 
revision  of  each  pipeline's  allocation 
method,  and  a  fidl  opportunity  for 
consideration  of  all  issues  «vill  be 
provided  in  those  individual  cases  once 
eadi  pipeline  files  its  revised  allocation 
method. 

Consistent  with  the  fact  that  Order 
No.  528  initiates  individual  proceedings 
concerning  die  revision  of  each 
pipeline's  aUocation  method.  Order  No. 
528  provided  each  pipeline  an 
opportunity  to  make  a  filing  with  the 
Commission  concerning  whether,  in  light 
of  its  specific  circumstances,  die  Order 
No.  528  stay  and  refund  requirements 
should  be  applied  to  it  In  spite  of  the 
fact  that  all  pipelines'  purchase 
deficiency  allocation  methods  violated 
the  filed  rate  doctrine,  not  all  pipelines 
are  necessarily  affected  by  the  court'a 
decision:  those  pipelines  whose 
{dlocation  methods  were  final  and 
nonappealable,  or  those  whose 
allocation  methods  had  been  agreed  to 
in  settlements  approved  by  the 
Commission,  havA  not  bren  required  to 
revise  their  allocation  methods. 
Accordingly,  while  the  Commission 
listed  in  Appendix  A  of  Order  No.  528 
those  pipelines  that  it  was  able  to 
identify  as  fitting  in  these  categories,  ^* 


it  invited  pipelines  not  listed  in 
AM>endix  A  to  indicate  any  baais  for  a 
ruling  that  their  proceedings  were 
likewise  not  subject  to  the  remand.  A 
number  of  pipelines  did  submit  requests 
for  rulings  that  based  on  the  specific 
facts  of  their  individual  cases,  the  stay 
and  refund  provisions  of  Order  Na  528 
should  not  be  applied  to  them.  Thus,  all 
pipelines  have  had  the  opportimity  to 
make  filings  with  the  Commission 
concerning  whether  the  atay  and  refund 
requirements  should  be  applied  to  them, 
and  the  Commission  ruled,  on  an 
individual  case-by-case  basis,  on  all 
requests  filed  prior  to  the  effective  date 
of  the  stay.** 

Furthermore,  consistent  with  the  fact 
that  any  refunds  pii>elines  must  make 
will  be  made  in  their  individual  cases. 
Order  No.  528  initiated  procedures  that 
will  give  each  pipeline  and  other 
interested  parties  a  full  opportunity,  in 
dioae  individual  cases,  to  comment  on 
the  appropriate  plan  for  crediting, 
diatributing.  or  allocating  amoimts 
previously  collected  by  each  pipeline 
pursuant  to  the  purchase  defidency 
allocation  method.  Thus,  Order  No.  528 
does  not  specify  any  general  rule 
concerning  the  refund  or  crediting  plan 
to  be  used  by  pipelines  filing  to  revise 
their  allocation  methods.  Rather,  it 
requires  those  pipelines  to  indude  in 
their  filings  "some  plan  for  crediting, 
distributing,  or  allocating  amoimts 
previously  collected,"  on  i^idi  the 
pipeline's  customers  may  then  comment 
A  deadline  for  making  refimds  in  the 
event  no  revised  aUocation  plan  is  filed 
was  established  to  ensure  that  those 
pipelines  whose  tariff  provisions  were 
unlawful  under  AGD~II,  and  who  were 
subjed  to  diat  decision,  propose  some 
plan  whereby  billings  under  the 
unlawful  provisions  would  be  refunded 
or  credited.*"  The  Commission  does  not 
anticipate  that  any  pipeline  affected  by 
the  court's  filed  rate  doctrine  rulings  will 
fail  to  file  a  revised  allocation  method 
by  the  120-day  deadline.  Therefore,  as  a 
practical  matter.  Order  No.  528  does  not 
establish  any  generic  method  for  making 
refunds,  but  institutes  case-by-case 
review  of  refund  proposals  from  each 
affected  pipeline. 

Finally,  the  stay  and  refund 
requirements  have  no  permanent  effect 
on  the  pipelines'  opportunity  to  recover 
take-or-pay  costs,  apart  from 


"  See  Interpretative  Rule  for  Btu  Measurement 
Standard  andar  the  Natural  Gaa  PoHcy  Act  of  1070 
FERC  Steta.  and  Rags.  (Regnlatioaa  Praambiae  lfl8£- 
1965)  30532  (1984)  (Order  Na  35^  (intarpretetive 
rule  iasued  without  notice  and  comment  under  APA 
to  implement  court  ruling  that  NGPA  precluded 
adoption  of  "dry  rule"  for  measuring  Btu  content  of 
natural  gas). 


■■  No  reheating  applicant  contests  the 
Commission's  determination  that  the  ten  pipriinee 
listed  in  Appendix  A  wera  unaffected  by  the  court's 
dactaion.  Nor  do  they  oonteat  the  Commission's 
holding  that  any  pipeline  which  fits  into  the  two 
categories  described  above  should  be  exempt  from 
the  stay. 


'*  See  note  B,  supra. 

"  The  Conuniaaion  only  re<)uired  automatic 
refunda  when  a  pipeline  faib  to  file  an  alternative 
tariff  provlskm  and  recoodiiatioa  plan  before  tl>e 
120  day  deadline.  In  that  circumstance,  there  would 
be  no  lawful  aUocation  of  fixed  charges  in  eflect 
against  which  prior  collecti,as  could  be  credited, 
and  thus  no  issue  concerning  crediting  would  arise. 
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terminating  the  illegal  purchase 
deficiency  allocation  method;  however, 
the  permanent  prohibition  on  that 
al*    ttion  method  is  the  result  of  the 
cou. .  decision,  not  Order  Na  528. 
Moreover,  the  pipelines  had  it  within 
their  control  to  file  revised  tarifb  to 
prevent  any  interruption  in  the 
collection  of  take-or-pay  costs.  Thus, 
interruption  in  the  pipelines'  actual 
collection  of  take-or-pay  costs,  if  any,  as 
a  result  of  the  stay  and  refund 
requirements  should  be  temporary  until 
pipelines  file  and  the  Commission 
accepts  revised  allocation  methods.**  It 
must  be  emphasized  that  all  pipelines 
had  an  opportunity  to  avoid  the  stay  and 
refund  requirements  altogether  by  filing 
revised  allocation  methods  in  time  to 
take  effect  before  the  effective  date  of 
the  stay,  and  three  pipelines  (ANR, 
Natural,  and  Tennessee)  did  just  that 
Any  interruption  in  the  collection  of 
costs  by  other  pipelines  should  be  short 
lived,  unless  a  pipeline  voluntarily 
decides  to  delay  its  filing  of  a  revised 
allocation  method." 

2.  General  Principles 

The  Commission  now  trims  to  the 
appropriateness  of  adopting,  without 
notice  and  comment  general  guidelines 
to  be  applied  in  the  individual  section  4 
and  5  proceedings  in  which  revised 
allocation  methods  will  be  developed. 
Section  S53(a)  of  the  Administrative 
Procedure  Act  permits  the  Commission 
to  issue  "general  statements  of  policy" 
without  prior  notice  and  comment  The 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  discussed  in 
detail  the  distinction  between 
substantive  rules  requiring  notice  and 
comment  and  general  statements  of 
policy,  which  do  not  in  Pacific  Gas  B 
Electric  Co.  v.  FPO  •» 


•*  See  Mid-Tex  Electric  Co-op.  Inc.  v.  FERC  822 
FJd  1U3  (D.C  Cir.  1987).  holding  (hat  •  rule* 
temporally  limited  acopa  it  among  the  key 
oooaideratiana  tn  evaluating  an  agency'*  Rnding 
under  lectian  S53(bK3)(B)  ol  the  APA  that  "for  good 
cauae  *  *  *  notice  and  public  procedure  *  *  *  are 
impracticable.  unneceMary.  or  contrary  to  the 
pubbc  intereat"  In  Mid-Tex.  the  court  upheld  the 
Coramiaaioo'i  adoption,  without  notice  and 
commenL  of  a  new  nibatantive  rule  to  be  in  effect 
on  an  interim  baaia  while  the  Commitaion 
developed  a  pemanent  rule  in  retponae  to  a  court 
lemand.  Here,  (here  ia  even  leaa  reason  for  notice 
and  comment  since  aa  diacaaacd  above,  the  itay 
and  lefimd  reqolrements,  unlike  the  interim  rule  in 
Mid-Tex.  do  not  invohra  the  adoption  of  a  new 
aubatantiva  rule,  but  merely  require  the  termination 
of  the  aae  of  an  onlawful  method 

**  While  the  Conmiasion  haa  not  waived  the  30- 
day  notice  reqniramant  of  NGA  aectioo  4  to  allow 
reviaed  allocatica  metiiada  to  take  effect  on  leaa 
than  30  days  notice,  the  Commisaion  haa 
conaiatantiy  nardaad  its  diacretion  to  suspend  the 
effectiveneaa  of  the  reviaed  allocation  methods  for 
the  minimum  period. 

»»  506  F.  2d  33,  38  (DC  dr.  1974). 


The  critical  distinction  between  ■ 
iubstantivt  rule  and  a  general  statement  of 
policy  is  the  different  practical  effect  that 
these  two  types  of  pronounoements  have  in 
•ubeequent  proceedings.  A  properly  adopted 
substantive  rule  establishes  a  standard  of 
conduct  which  has  the  force  of  law  *  *  *.  A 
goieral  statement  of  policy,  on  the  other 
hand,  does  not  establish  a  "binding  norm."  It 
is  not  finally  determinative  of  the  issues  or 
rights  to  which  it  is  addressed.  The  agency 
cannot  apply  or  rely  upon  s  general 
statement  of  policy  as  law  because  a  general 
statement  of  policy  only  announces  what  the 
agency  seeks  to  establish  as  poUcy.  A  policy 
statement  announces  the  agency's  tentative 
intentions  for  the  future. 

See  also  American  Bus  Association  v. 
United  States.  027  F.2d  525,  529  (DC  Cir. 
1980).** 

The  Commission's  statement  of  the 
general  guidelines  that  it  will  use  in 
evaluating  revised  allocation  methods 
constituted  a  statement  of  policy.  The 
Commission  intends  the  guidelines  as  a 
statement  of  the  general  principles  it 
will  use  in  evaluating  and  ruling  upon 
revised  allocation  methods  on  a 
pipeline-by-pipeline  basis.**  As  such, 
the  guidelines  serve  to  advise  pipelines 
and  others  prospectively  of  the  manner 
in  which  the  Commission  proposes  to 
exercise  its  discretionary  power  to 
determine  appropriate  allocation 
methods.  The  Commission  does  not 
intend  to  apply  the  guidelines  as  binding 
rules.  Rather,  it  will  evaluate  each 
pipeline  proposal  on  its  merits  in  the 
pipeline's  individual  case  and,  in  light  of 
the  comments  of  the  pipeline  and  other 
interested  parties,  determine  in  those 
cases  the  just  and  reasonable  allocation 
method  for  the  pipeline  in  question. 

Thus,  tmlike  a  substantive  rule.  Order 
No.  528's  statement  of  general  guidelines 


**  The  court  also  noted  that  the  Attorney 
General's  Manual  on  the  Administrative  Procedure 
Act  define*  statements  of  policy  as  "statements 
Issued  by  an  agency  to  advise  the  public 
prospectively  of  the  manner  in  which  the  agency 
proposes  to  exercise  a  discretionary  power."  U.S. 
Dep't  of  lustice.  Attorney  General's  Manual  on  the 
Administrative  Procedure  Act  at  3a  n.  3  (1947).  The 
court  stated  that  the  Attorney  General's  Manual  is 
entitled  to  considerable  weight  sinca  he  played  an 
active  role  in  the  formulation  and  enactment  of  the 
APA. 

■*  In  Pacific  Gas  and  Electric,  the  court  observed 
that  the  agency's  own  description  of  an  order,  while 
not  conclusive,  is  some  evidence  of  its  true 
character.  Here,  the  Commission  has  consistently 
referred  to  its  Order  No.  500  equitable  sharing 
policy,  and  the  modifications  to  it  in  Order  No.  S28, 
aa  statements  of  policy.  And  the  original  Order  No. 
SOO  policy  statement  was  published  in  part  2  of  18 
CPK.  where  the  Commission's  "Statements  of 
General  Policy  and  Interpretations"  are  compiled. 
Contrast  this  to  Texaco  Inc.  v.  FPC  412  F.2d  740  (3d 
Cir.  ISSe),  where  the  court  held  that  a  particular 
FPC  order  could  not  be  considered  a  general 
statement  of  policy,  relying  in  part  on  tiia  fact  that 
the  Commission  had  not  published  the  order  in  part 
2  of  IS  CFK.  but  in  another  part  in  which  rule*  are 
published. 


did  not  in  any  way  finally  determine  the 
substantive  rights  and  duties  of  any 
given  pipeline  or  its  customers.  Indeed, 
in  Order  No.  528,  the  Commission 
emphasized  that  "since  pipeline  systems 
and  the  composition  of  parties  affected 
by  each  pipeline  differ,  the  Commission 
«vill  entertain  proposals  for  allocating 
fixed  charges  that  are  tailor-made  for 
each  pipeline  and  its  situation,  subject 
to  evaluation  in  light  of  the  guidelines 
described  below."  ••  Accordingly,  the 
Commission  has  made  clear  that  Order 
No.  528  does  not  establish  any  "binding 
norm"  concerning  revised  allocation 
plans.  To  the  contrary,  the  Commission 
has  clearly  indicated  its  intent  to 
proceed  on  a  case-by-case  basis,  and 
provide  each  pipeline  and  its  customers 
and  all  other  interested  parties  a  full 
opportunity  for  notice  and  comment  in 
each  pipeline's  individual  case,  before 
the  Commission  finally  determines  how 
any  particular  pipeline  should  revise  its 
allocation  method. 

This  case  is  very  similar  to  Pacific 
Gas  &  Electric  Co.  In  that  case,  the 
Commission  recognized  the  need  for 
Commission  guidance  in  curtailment 
planning,  and  issued,  without  notice  and 
comment  an  order  aimouncing  the 
curtailment  policy  it  proposed  to 
implement.  In  that  orider  the  Commission 
specified  the  plan  preferred  by  the 
Commission  which  would  serve  as  a 
guide  in  other  proceedings.  The  court 
fotmd  that  the  Commission's  order  was 
a  general  statement  of  policy,  relying  on 
the  fact  that  the  order  had  not  actually 
established  a  curtailment  plan  for  any 
particular  pipeline,  but  that  those  plans 
would  be  developed  in  individual  cases 
concerning  each  pipeline  in  which  all 
interested  parties  would  have  an 
opportunity  to  participate.  That  is 
precisely  the  course  the  Commission  has 
taken  in  Order  No.  528.  Order  No.  528 
announces  general  policy  guidelines 
concerning  pipelines'  revision  of  their 
allocation  methods,  but  does  not 
establish  a  new  allocation  method  for 
any  particular  pipeline,  leaving 
development  of  actual  revised  allocation 
methods  to  individual  cases. 

Some  parties  have  argued  in 
particular  that  the  Commission's 
statements  concerning  pipeline 
absorption  of  costs  constitute  a  rule, 
rather  than  a  statement  of  policy. 
However,  in  American  Gas  Association 
V.  FERC  888  F.2d  136, 151,  (DC  Cir. 
1989)  [AGA  I),  in  addressing  arguments 
concerning  the  lawfulness  of  requiring 
pipelines  to  absorb  costs  as  part  of  an 
equitable  sharing  policy,  the  cotirt 
recognized  that  "lt]he  Commission 


••  Slip  op.  at  la 
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presented  the  cost  recovery  mechanism 
as  a  'policy  statement'  not  a  definitive 
rule."  and  the  court  found  "no  basis 
upon  which  to  dispute  that 
characterization."  The  Commission's 
equitable  sharing  policy  continues  to  be 
just  that  a  statement  of  policy  not  a 
definitive  rule,  and  the  Commission  will 
continue  to  address  and  decide  all 
issues  concerning  the  actual  recovery 
mechanisms  to  be  used  by  individual 
pipelines  in  their  individual  cases. 

It  should  also  be  observed  that  while 
the  Commission  issued  Order  No.  528 
without  notice  and  comment  all 
interested  parties  have  in  the  past  had 
repeated  opportunities  to  file  comment 
on  the  issues  concerning  the  methods  for 
pipelines  to  recover  their  take-or-pay 
costs.*  ^  Indeed,  it  is  difficult  to  imagine 
what  other  issue  has  generated  as  much 
meaningful  comment  as  the  take-or-pay 
issue. 

Finally,  the  Pacific  Gas  and  Electric 
Co.,  concerning  curtailment  the  court 
stated. 

In  the  absence  of  such  a  policy  statement 
the  Commission  could  have  proceeded  on  an 
ad  hoc  basis  and  tentatively  approved 
curtailment  plans  filed  under  section  4  of  the 
Act  which  the  Commission  found  to  be  just 
and  reasonable.  In  following  such  a  course, 
the  only  difference  from  the  present  situation 
would  be  that  the  Commission  would  be 
acting  under  a  secret  policy  rather  than  under 
the  publicized  guidelines  of  Order  Na  467.** 

So  also  here,  the  Commission  does  not 
want  to  proceed,  in  this  important  area, 
under  a  "secret  policy,"  but  wants  to 
inform  all  interested  parties  and  the 
public  in  general  of  the  general  policies 
it  intends  to  pursue  before  their  actual 
application  in  particular  situations.  This 
should  facilitate  planning  and  consistent 
adjudication  of  thq  cases. 


"  The  Conmiaaion  established  procedure*  for 
the  filing  of  nvritten  ooounent*  on  two  occaskws. 
Recovery  of  Take-or-pay  Buy-out  and  Buy-Down 
CosU  by  Interstate  Natural  Gas  Pipelines.  Notice  of 
Proposed  Policy  Sutement  and  Oppoitonity  for 
Public  Comment  52  FR  7478  (March  11, 1987).  Order 
No.  50a  52  FK  30.334  (August  14. 1987).  estabUshhig 
public  comment  procedure*  on  the  interim  rule 
adoptad  in  that  order.  In  addition,  on  April  11  and 
12, 1988,  the  Commission  convened  a  public  hearing 
on  the  Order  No.  SOO.  After  that  bearing,  on  April  22. 
l')88,  the  Commission  issued  a  notice  setting  forth 
the  questiona  ancfa  Comnlssioner  aslwd  at  the 
hearing  and  invited  all  interaatad  partie*  to  61* 
written  leapooae*  by  May  27. 1988.  A1k>.  patties 
have  had  opportnnitiea  to  oomment  Orough 
request*  tor  rriieartag  of  the  Order  Na  SOO  aeria*  of 
order*  including  Oidar  No.  SOO-H.  tha  final  rale  in 
the  Older  No.  SOO  prooaechng.  Sea  Order  Na  500-1. 
FBRC  Stat*,  and  Reg*.  30M0  (1900).  addreaaing  the 
rehearing  raqnasts.  Finally,  partiea  hava  had  an 
opportonlty  to  make  tfaair  views  known  throo^ 
rehearing  of  Order  Na  528  HaeU. 
"S0eF.2dBt41. 


B.  Policy  CA/ections  To  Stay  or  Timing 
ofStay 

1.  Upstream  Pipelines 

El  Paso  Natural  Gas  Company  argues 
that  the  stay  increases  the  likelihood  of 
disruption  to  the  ongoing  process  of 
restructuring  the  indiistry,  and  places 
the  onus  of  the  problem  on  the  shoulders 
of  the  pipelines  alone.  El  Paso  argues 
that  it  is  essential  that  collections 
continue,  subject  to  refund,  so  that 
pipelines  and  their  traditional  customers 
may  realize  the  benefits  of  amortization 
schedules  that  provide  a  date  certain  on 
which  such  costs  will  be  paid  off. 
Negotiations  to  establish  new  allocation 
methodologies  may  be  a  difficult  and 
time-consiuiing  task.  El  Paso  asserts, 
and  there  is  no  way  to  acctirately 
predict  when  pipelines  subject  to  the 
stay  provision  of  Order  No.  528  will  be 
able  to  resume  collection  of  take-or-pay 
fixed  charges.  According  to  El  Paso,  an 
allowance  for  carrying  costs  for  the 
period  of  non-collection  will  not  be 
sufficient  to  compensate  those  pipelines 
with  severe  cash  flow  problems. 

Panhandle  Eastern  Pipe  Line 
Company  and  Trunkline  Gas  Company 
request  that  the  Commission  allow 
existing  collection  arrangements  to 
remain  in  effect  for  the  same  120-day 
period  during  which  pipelines  and  their 
customers  will  be  negotiating  to  resolve 
the  imderlying  cost  allocation  issues. 
They  argue  that  the  abrupt  disruption  of 
existing  collection  will  be  extremely 
prejudicial  to  the  ability  of  the  pipelines 
to  negotiate  fair  and  appropriate 
arrangements  with  their  customers  that 
meet  the  goals  articulate  in  Order  No. 
528.  They  also  argue  that  the  stay  of 
existing  collections  threatens  grave 
.  financial  harm  to  the  pipelines, 
especially  those  like  Panhandle  and 
Trunkline  that  had  negotiated  financing 
arrangements  with  lenders  for  the 
amounts  paid  to  producers,  with 
repayment  dependent  upon  an 
uninterrupted  stream  of  collections 
through  passthrough  mechanisms.** 

National  Fuel  Gas  Supply  Corporation 
argues  that  the  Commission  arbitrarily 
assimied  that  AGD-U  should  be  applied 
retroactively,  and  failed  to  follow  the 
analysis  required  under  Chevron  Oil 
Company  v.  Huson,  404  U.S.  97, 107 
(1971).  National  Fuel  argues  that  under 
the  three-part  test  described  in  Huson, 
the  Commission  must 

(1)  Consider  whedier  AGD-II established  a 
new  principle  of  law.  either  by  overruling 
clear  precedent  or  by  deciding  an  issue  of 


first  impression  whose  resolution  was  not 
clearly  forabadowed: 

(2)  Consider  whether  retrospective 
operation  will  further  or  retard  the  purpose  of 
the  issue  ruled  upon;  and 

(3)  Balance  the  inequity  imposed  by 
retroactive  application. 

National  Fuel  concludes  that  in  applying 
this  test  to  the  remand  ofACD-U, 
prospective,  not  retroactive  vacatur  of 
Tennessee's  purchase  deficiency 
allocation  method  is  appropriate. 

In  view  of  the  finality  of  the  ruling  of 
the  court  in  AGD-U  that  fixed  changes 
based  on  the  purchase  deficiency 
method  of  cost  allocation  are  unlawful 
the  Commission  ordered  the  cessation  of 
collections  under  such  charges,  unless  a 
pipeline's  customers  had  agreed  to  such 
an  allocation  notwithstanding  the 
court's  ruling,  or  had  acquiesced  in  such 
charges  by  failing  to  protest  or  preserve 
their  objections  for  appeal.  The  court's 
ruling  in  AGD-II  was  made  on 
December  28, 1989,  so  the  pipelines 
using  the  purchase  deficiency  method  of 
allocation  have  had  substantial  notice 
that  absent  a  reversal  by  the  United 
States  Supreme  Court  continued 
collections  under  that  method  would  be 
subject  to  termination.  Postponing  such 
remedial  action  indefinitely,  as  El  Paso 
suggests,  or  for  120  days  after  issuance 
of  Order  No.  528,  as  Panhandle  and 
Trunkline  suggest  would  not  in  the 
Commission's  judgment  have  been 
appropriate.  As  noted  above,  pipelines 
had  it  within  their  power  to  avoid  any 
disruption  in  billing  of  take-or-pay  fixed 
charges,  as  several  did,  by  fiUng  revised 
billing  mechanisms  to  become  effective 
before  the  stay  of  the  unlavi^ 
mechanisms  became  effective.  In  any 
event  the  stay  under  Order  No.  528  was 
deferred  as  to  El  Paso,  pending 
Commission  action  on  a  global 
settlement  offer  that  would  resolve, 
among  other  things,  disputes  concerning 
the  passthrough  off  its  take-or-pay 
settlement  costs.*" 

The  Commission  concludes  that 
retroactive  application  oi  AGD-II  is 
indicated  imder  the  Huson  test.  The 
complaining  parties  in  the  Tennessee 
proceedings  are  clearly  entiUed  to  relief 
from  what  the  court  concluded  was  a 
violation  of  the  filed  rate  doctrine,  and 
the  payments  they  have  made  based  on 
the  purchase  deficiency  allocation 
method  must  be  refunded  or  credited 
against  liabilities  imder  a  lawful 
allocation  method.  Furthermore,  in  light 
of  the  court's  January  7. 1991  remand  of 
the  other  pending  appeals  of  purchase 
deficiency  allocations,  discussed  supm. 


■*  Joint  Emergency  Request  for  Rehearing  of 
Panhandle  Eastern  Pipe  Line  Company  and 
Trunkline  Gas  Company  pp.  10-13. 


••  Bl  Paao  Natural  Gaa  Company,  53  FERC 
lei.348  (1990). 
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the  CommiMion  is  affording  the  same 
remedy  to  customers  of  all  other 
affecteid  pipelines  as  to  Tennessee's 
customers. 

2.  Downstream  Pipelines 

Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  Hied  a 
request  for  rehearing  in  which  it  urges 
the  Commission  to  permit  pipelines  in 
downstream  proceedings  to  defer  any 
action  in  response  to  Order  No.  528  until 
30  days  after  the  upstream  pipeline  has 
filed  alternative  take-or-pay  recovery 
mechanisms  (or  made  refunds),  or  the 
Conunission  has  acted  on  any  motions 
concerning  the  upstream  pipeline's 
subjection  to,  or  exemption  from,  the 
requirements  of  Order  No.  528, 
whichever  is  later."  Texas  Eastern 
asserts  that  downstream  pipelines  serve 
merely  as  conduits  for  recovery  of  take- 
or-pay  costs,  as  well  as  refunds  (if  any), 
between  the  pipeline  that  directly 
incurred  the  take-or-pay  liabiUty  and  the 
downstream  customers,  and  that  the 
downstream  pipelines  will  be  unable  to 
devise  passthrough  mechanisms  until 
the  nature  of  the  charge  from  the 
upstream  pipeline  is  resolved.  Texas 
Eastern  urges  the  Commission  to  . 
preserve  the  status  quo  as  to 
downstream  pipelines,  provided  they 
may  not  assess  charges  that  they  are  no 
longer  being  charged  by  upstream 
pipelines,  until  after  a  determination  of 
whether,  and  if  so,  how,  the  charges 
from  the  upstream  pipelines  will  be 
affected  fay  Order  No.  52a 

CNG  Transmission  Corporation 
requests  (in  lieu  of  a  finding  that  its 
settlement  exempts  it  from  the  Order 
No.  528  stay)  that  the  Commission  delay 
the  imposition  of  the  stay  on 
downstream  pipelines  until  at  least  30 
days  following  the  imposition  of  a  stay 
on  the  upstream  pipelines,  or  30  days 
after  the  filing  of  a  new  allocation 
methodology  by  an  upstream  pipeline,  if 
such  a  filing  is  made  after  the  imposition 
of  the  stay  on  that  pipeline.**  East 
Tennessee  Nattiral  Gas  Company  and 
Midwestern  Gas  Transmission 
Company  suggest  a  deferral  of  the  stay 
until  after  the  Commission  has  issued  a 
final  order  (no  longer  subject  to 
rehearing)  accepting  an  alternative 


recovery  filing  by  their  upstream 
pipeline  suppliers.** 

Alabama-Tennessee  Natural  Gas 
Company  filed  a  request  for  rehearing  in 
which  it  makes  similar  arguments.** 
While  acknowledging  that  downstream 
pipelines  could  make  some  form  of 
"protective"  filing,  even  before  the 
nature  of  the  upstream  charges  are 
finally  determined,  Alabama-Tennessee 
argues  that  it  would  be  more  efficient  to 
permit  downstream  pipelines  to  defer 
filing  revisions  to  their  fixed  charge 
allocation  method  and  likewise  deter 
filing  the  plan  for  crediting  (or 
refunding)  amounts  previously  collected 
until  30  days  after  a  final  order 
approving  the  revised  filings  of  the 
upstream  pipelines.  Alabama-Tennessee 
also  requests  that  it  be  permitted  to 
accrue  interest  on  the  amounts  allocated 
to  it  by  Tennessee  fi^m  the  effective 
date  of  Tennessee's  new  tariff  billings  to 
Alabama-Tennessee  until  the  time 
Alabama-Tennessee  is  entitled  to  collect 
these  charges  from  its  customers  under 
its  own  revised  filing.** 

The  Commission  denies  the  various 
requests  to  postpone  the  effective  date 
of  the  stay  or  the  deadline  for  filing 
alternative  allocation  methodologies  (or 
refund  reports  in  lieu  of  alternative 
filings),  llie  Commission,  however,  will 
allow  a  downstream  pipeline  to  recover 
interest  on  any  take-or-pay  charges  it 
makes  to  its  upstream  pipeline  while  the 
downstream  pipeline  is  subject  to  the 
Order  No.  528  stay.**  If  an  upstream 
pipeline  was  listed  in  appendix  A  of 
Order  No.  528  as  exempt  from  the  stay, 
its  downstream  pipelines  are  in  no 
different  posture  than  any  upstream 
pipeline  subject  to  the  stay.  Those 
downstream  pipelines  knew  from  the 
date  Order  No.  528  issued  that  they 
would  be  subject  to  the  stay  and  would 
have  to  prepare  and  file  revised 


'    *'  NaUoiul  Fuel  Supply  Corporation.  • 
downatream  pipelina.  alao  requeata.  in  lieu  of 
vacating  the  stay  aa  to  Ita  take-or-pay  paaathrough 
provlaiona.  that  the  effective  data  of  tha  aiay  ba 
deferred  until  no  earlier  than  30  daya  after  IIm  laal 
of  National  Fuel's  upatieam  pipelines  files  ita 
alternative  take-orpay  allocation  mechanism  under 
Order  No.  S2a. 

"  Request  of  CNC  Transmission  Corporatioa  for 
Rehearing  p.  10. 


"  Tennessee  Gas  Pipeline  Company  et  al. 
Rehearing  pp.  11-12. 

**  Alabama-Tennessee,  which  is  a  downstream 
customer  of  Tennessee  Gas  Pipeline  Company, 
notes  that  Tennessee  filed  alternative  revised 
allocation  methods  on  November  16, 1990.  In  order 
to  minimize  any  interruption  in  its  collection  of 
take-or-pay  costs  incurred  from  Tennessee, 
Alabama-Tennessee  asserts  that  it  would  have  to 
Me  laviaed  charges  to  pass  through  its  charges  from 
Tennessee  to  Its  own  customers  before  it  knows 
whether  the  Commission  will  accept  either  of 
Tennesaee's  alternative  proposala,  and  if  so,  which 
one. 

"  Texas  Gas  Transmission  Corporation  also 
urges  the  Commission  to  minimize  the  problems  of 
downstream  pipelines  by  permitting  them  at  least  30 
days  after  filinga  by  upstream  filings  to  make  the 
downatream  tracking  filings,  by  shortening  the 
suapenaion  period  for  downstream  filinga,  and  by 
permitting  tt>e  collection  of  Interest  on  any  deferred 
billinga  by  downstream  pipelines  in  these 
drcumstancea. 

■*  See  CNG  Tranamiaaioo  Corporation.  S3  FERC 
1 61.191  (1980). 


allocation  methodologies  even  though 
their  upstream  billings  would  not 
change.  They  are  entitled  to  no  more 
time  to  comply  than  any  upstream 
pipeline.  If  an  upstream  pipeline  was 
subject  to  the  stay  and  did  not 
implement  an  alternative  filing  before 
the  effective  date  of  the  stay,  the 
downstream  pipelines  are  not  being 
billed  take-or-pay  fixed  charges  by  the 
upstream  pipelines,  and  the  downstream 
pipelines  are  not  harmed  by  a 
simultaneous  effective  date  for  the  stay. 
The  allowance  of  interest  will  preclude 
any  loss  by  virtue  of  a  lag  in 
downstream  billing.  Furthermore, 
downstream  pipelines  are  permitted  to 
pass  through  take-or-pay  costs  in  the 
amount  billed  by  upstream  pipelines, 
I.e.,  they  will  not  be  required  to  absorb 
any  part  of  such  charges,  as  discussed 
infra.  Interest  accrual  will  also  preclude 
any  loss  by  a  downstream  pipeline 
whose  upstream  pipeline  supplier  was 
ruled  to  be  exempt  from  Order  No.  528 
shortly  before  the  stay  took  effect. 
Filings  to  implement  alternative 
allocations,  like  all  notices  of  rate 
changes,  must  be  made  at  least  30  days 
prior  to  their  proposed  effective  date, 
and  billings  thereunder  may  be 
suspended.  Thus,  downstream  pipelines 
have  as  much  time  under  Order  No.  528 
as  they  have  had  under  Order  No.  500  to 
prepare  downstream  passthrough  filings 
when  their  upstream  pipelines  make 
such  filings.  Downstream  filings  have 
heretofore  been  accepted  subject  to  the 
outcome  of  any  pending  proceedings  on 
the  upstream  filings,  and  this  procedure 
will  be  continued.*''  Thus,  there  is  no 
need  for  downstream  filings  to  be 
deferred  pending  final  orders  accepting 
upstream  filings. 

C.  Legal  and  Policy  Objections  to 
Principles  and  Guidelines  for  Future 
Filings 

1.  Limitation  on  Use  of  Volumetric 
Surcharges  and  Other  Suggestions  for 
New  Allocation  Methods 

Natural  Gas  Supply  Association 
(NCSA)  argues  that  the  Commission 
erred  by  allowing  the  possibility  that 
part  of  the  costs  now  allocated  to  frxed 
charges  could  be  reallocated  to 


*''  It  can  be  expected  that  some  downstream 
pifwiines  may  need  to  use  allocation  methods  that 
differ  in  some  ways  from  their  upstream  suppliers. 
For  example,  some  of  their  upstream  pipelines  may 
have  take-or-pay  fixed  charges  under  a  settlement 
based  on  the  purchase  deficiency  allocation 
method,  while  the  downstream  pipeline  has  no  such 
settlement,  and  therefore  would  be  prohibited  from 
using  the  same  method  of  allocation.  Also,  a 
downatream  pipeline  may  be  charged  by  several 
different  upstream  pipelines  with  tifferent  forms  of 
allocation. 
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volumetric  surchaiges,  because 
volumetric  surcharges  impose  a 
disproportionate  burden  on  producers 
through  their  "netback"  effect  **  on 
wellhead  prices.**  NCSA  suggests  that 
the  costs  now  recovered  through  fixed 
charges  should  be  allocated  on  die  basis 
of  total  confract  demand  levels  of 
current  sales  customers  and  former 
sales  customers  who  have  converted  to 
fransportation.  Under  NCSA's  proposal, 
no  fixed  charges  would  be  assessed  to 
shippers  for  transportation  provided 
under  individual  NGA  section  7(c) 
certificates  (as  opposed  to 
transportation  under  blanket,  open- 
access  certificates),  nor  to  new  open- 
access  firm  customers,  nor  to  past 
customers  who  no  longer  buy  from  or 
transport  on  the  system.  NCSA  would 
allow  exceptions  to  this  rule  only  where 
this  method  of  allocation  produces  fixed 
charges  to  certain  customers  or 
customer  classes  that  substantially 
exceed  industry-wide  average  increases. 
In  such  cases,  pipelines  could  reclassify 
costs  fit)m  fixed  charges  to  volumetric 
surcharges  only  after  absorbing  half  of 
what  is  to  be  reclassified,  provided  that 
the  balances  are  reamortized  over  a  long 
enough  period  to  minimize  the 
surcharges. 

The  ^jnerican  Public  Gas  Association 
(APGA)  also  proposes  an  allocation 
methodology  to  serve  as  a  "baseline" 
around  which  negotiations  can  proceed. 
APGA's  proposal  would  require  pipeline 
absorption  between  25  to  50  percent  and 
allow  pipelines  to  directly  bill  an 
equivalent  portion  of  these  costs  to  all 
customers  (firm  and  interruptible)  on  the 
basis  of  actual  throughput  during  the 
most  recent  rate  case  test  period  or 
other  current  period  for  which  data  is 
available,  and  to  recover  the  balance 
through  a  commodity  surcharge  on  all 
throughput  APGA  uiges  that 
interruptible  customers  must  be  made  to 
bear  an  equitable  share  of  the  take-or- 
pay  costs,  since  they  benefitted  greatly 


■■  "Netback"  pricing  at  the  wellhead  results  &t>m 
■  market-determined  price  at  the  burner  tip,  i.e.  if 
consumer*,  or  at  least  certain  consumer*,  are  only 
willing  to  pay  a  certain  price  for  delivered  gas  a*  a 
result  of  market  conditions,  then  the  wellhead  price 
is  determined  by  subtracting  the  cost  of  delivery, 
including  add-ons  such  as  take-or-pay  charges,  from 
the  burner-tip  price.  Thus,  the  greater  the  take-or- 
pay  charges  added  to  the  unit  price  of  deUvered  gas. 
the  lesa  the  producers  may  receive. 

**  Under  Order  No.  528,  pipelines  are  allowed  to 
recover  at  most  75  percent  of  their  costs  through 
volumetric  surcharges.  Order  No.  528  permits  costs 
which  would  have  been  included  in  the  fixed  charge 
under  Order  No.  500  to  iw  reallocated  into  the 
volumetric  surcharge.  In  addition,  filings  for  new 
take-or-pay  costs  may  also  recover  up  to  75  percent 
through  volumetric  surcharges,  if  the  pipeline 
absorb*  25  percent  See  ArUa  Energy  Resource* 
(Docket  Na  RPBl-49-000).  64  FERC  1  61.011 
(January  10, 1991). 


bom  the  transition  to  open-access 
transportation.  Furthermore,  APGA 
argues  that  the  pipelines  should  be 
required  to  absorb  whatever  amount 
would  have  otherwise  been  allocated  to 
defecting  customers  who  are  no  longer 
on  the  system  (in  addition  to  the  initial 
25  to  SO  percent  absorption)  rather  than 
imposing  such  costs  on  remaining  firm 
customers. 

Saguaro  Power  Company,  which  is 
planning  to  operate  a  new  gas-fired 
cogeneration  facility  in  Cle^  County, 
Nevada,  and  to  sell  electricity  to 
Nevada  Power  Company,  requests  that 
transportation  services  to  new 
incremental  customers,  such  as  itself,  be 
exempt  from  volumetric  take-or-pay 
surcharges.  Atlanta  Gas  Light  Company 
(Atlanta),  which  became  a  sales 
customer  of  East  Tennessee  Natural  Gas 
Company  (a  downstream  customer  of 
Tennessee  Gas  Pipeline  Company]  in 
December  1988,  requests  that  no  take-or- 
pay  charges  be  assessed  to  new 
customers,  such  as  itself,  who  had  no 
responsibility  for  creating  the  take-or- 
pay  liabilities.  Atlanta  had  no  liability 
for  the  downstream  passthrough  of 
Tennessee's  fixed  charges  under  the 
purchase  deficiency  allocation 
methodology,  and  seeks  exemption  from 
the  passthrough  of  charges  under  any 
revised  methodology.  Niagara  Mohawk 
Power  Corporation  requests  the 
Commission  to  clarify  that  cost 
allocation  proposals  must  attempt  to 
match  cost  causation  and  cost 
responsibility  to  the  extent  possible, 
even  though  the  purchase  deficiency 
allocation  method,  which  largely 
accomplished  that  goal,  is  not 
permissible,  and  suggests  that  take-or- 
pay  costs  be  allocated  on  the  basis  of 
D-1  billing  determinants.*"  Both 
Niagara  Mohawk  and  Atlanta  ask  that 
the  Commission  make  clear  that  cost 
allocation  methodologies  must  not 
unduly  burden  any  captive  sales 
customer,  large  or  small.  Niagara 
Mohawk  argues  that  residential 
customers  of  large  distributors  are  no 
better  able  to  absorb  take-or-pay  costs 
in  their  gas  bills  than  customers  of  small 
distributors,  and  neither  category  of 
customer  is  more  or  less  deserving  of  a 
price  break. 

As  these  aiguments  indicate,  each 
segment  of  the  industry  continues  to 
argue  for  an  allocation  method  that 
minimizes  its  financial  responsibility  for 
paying  these  take-or-pay  transition 
costs.  This  is  to  be  expected,  especially 
where,  as  here,  many  of  the  parties  have 
already  contributed  significantly  and 


shared  in  the  financial  "pain"  of 
addressing  the  take-or-pay  situation.  For 
instance,  as  noted  earlier,  producers, 
pipelines,  and  consumers  have  all 
shouldered  a  part  of  the  burden  of  the 
transition  to  a  more  competitive  market, 
consistent  with  the  Commission's 
equitable  sharing  policy.  Producers  have 
entered  into  settlements  with  pipelines 
under  which  they  have  agreed  to 
settlement  payments  which  on  average 
represent  less  than  20  cents  per  dollar  of 
relief  given  to  the  pipelines.  Pipelines 
have  also  shouldered  a  significant  part 
of  the  burden  of  the  transition  to  a 
competitive  market  by  agreeing  in  their 
filings  to  date  to  absorb,  in  the 
aggregate,  just  under  40  percent  of  the 
total  settlement  costs  included  in  those 
filings.  Consumers  have  also  shared  in 
the  burden,  since  the  pipelines'  fixed 
charges  and  volumetric  surcharges  are 
ultimately  paid  by  consumers. 

At  the  same  time,  the  Commission  is . 
mindful  that  many  have  benefitted 
significantly  from  the  development  and 
maturation  of  the  open  access 
transportation  program.  For  example, 
the  open  access  program  has  provided 
gas  consumers  with  greater  access  to 
the  competitive  wellhead  maricet. 
Indeed,  bom  1985  to  1989,  the  annual 
average  wellhead  price  of  gas  decreased 
from  $2.51  per  Mcf  to  $1.60,  and  the 
annual  average  city-gate  price 
decreased  from  $3.75  to  $3.01  according 
to  data  from  the  U.S.  Department  of 
Energy,  Energy  Information 
Administration.'**  Similarly,  LDCs  have 
been  given  greater  choices  in  the 
marketplace  than  ever  before,  while 
maintaining  their  right  to  use  firm 
pipeline  capacity — either  for  firm  sales 
or  fransportation. 

In  assessing  these  arguments,  the 
Commission  must  use  its  expertise  to 
consider,  weigh,  and  balance  the 
relative  benefits  and  burdens  on  each 
segment  of  the  industry.  But  this  task  is 
no  easier  today  than  it  was  in  1987  when 
Order  No.  500  was  first  issued.  This  is 
one  of  the  reasons  why  the  Commission 
chose  the  approach  it  took  in  Order  No. 
528 — to  allow  the  parties  significant 
flexibility  to  tailor  allocation  plans  that 
meet  the  specific  situations  remaining 
on  their  systems.  At  the  same  time,  the 
Commission  retained  the  authority  to 
accept  or  reject  in  whole  or  in  part,  a 
particular  filing  it  did  not  find  to  be  in 
the  public  interest 

Thus,  while  on  the  one  hand 
volumetric  surcharges  could  have  an 
adverse  effect  on  the  prices  of  producers 
who  have  already  contributed 


**  D-l  billing  determinant*  reflect  a  measure  of  a 
customer's  peak  usage  or  entitlement. 


*'  EIA.  Natural  Gaa  Monthly,  Sept.  1990,  Table 4 
•ip.a. 
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•ignificantly  in  this  sitvation.  oa  die 
othar  hand.  th««  may  b«  a  variety  of 
advantagea  to  their  use.  A  fixed  charge, 
by  definitioa.  it  a  charge  that  is  payable 
each  month  without  r^ard  to  the 
amount  of  gas  taken,  libus,  fixed 
charges  must  be  based  on  some 
historically  determined  factot^—contract 
demand,  peak  usage  in  prior  periods, 
volumes  taken  in  some  prior  period, 
etc.**  Volumetric  surcharges,  on  the 
other  hand,  are  collected  only  on  the 
basis  of  current  usage,  and  ^us,  their 
use  dearly  avoids  the  problem  the  court 
in  AGD-JI  had  writh  the  purchase 
deficiency  allocation  method.** 
Volumetric  surcharges  may  also  apply 
to  interruptible  sales  and  transportation, 
while  fixed  charges  do  not,  and  thus 
spread  the  take-or-pay  settlement  costs 
over  a  greater  number  of  parties. 

Applying  volumetric  surcharges  to 
interruptible  services  may  affect  spot 
market  phces  at  the  wellhead,  since 
interruptible  customers  as  a  group  are 
better  able  to  enter  or  leave  die  market 
and  have  more  impact  on  prices  than 
firm  customers  whose  deinands  may  be 
less  flexible.  However,  there  are  many 
other  factors  that  affect  wellhead  prices, 
and  the  impact  of  take-or-pay 
volumetric  surcharges  at  any  given  time 
it  difficult  to  measure.  Moreover, 
producer  proceeds  are  unlikely  to  be 
reduced  dollar  for  dollar  by  the  amount 
of  volumetric  aorcharges  on  throughput 
In  many  transactions,  market  forces  will 
impose  the  coats  of  volumetric 
surcharges  on  the  consumers.  In  others, 
the  pipeline  will  absorb  some  or  all  of 
the  coats  by  diacoimting  its 
transportation  chargea.  There  is  a  give 
and  take  in  the  effect  of  maricet  forces 
on  gas  prices,  and  it  is  difficult  if  not 
impossible,  to  predict  or  measure  how 
those  forces  will  affect  prices,  or  whose 
prices  will  be  affected 

Simply  put  the  use  of  a  volumetric 
surcharge  presents  a  classic  diUrrnna  for 
the  Comnission.  Producers— who  have 
contributed  to  settling  take-or-pay 
problems— may  be  adversely  affiled 
by  further  shifts  of  amounts  previously 
collected  through  the  fixed  charge  to 
additional  volumetric  surcharges.  At  the 
same  tine,  consumers  may  be  required 
to  pay  greater  levels  of  fixed  charges 
under  a  revised  aUocation  methodology. 
And  the  pipelines — who  have  already 
absorbed  at  least  30J  percent  ** — must 


**  8—  th>  diio— Inn,  infra,  d  ihit  cUinw  that 
■ooM  ol  tba  iveovwy  aadiaauaM  aUowad  undar 
Ordar  No.  S2S  would  vioUla  tha  fiM  rata  doctriiia. 

**  Ai  ducuaaad  In  (Mar  Na  S2S.  and  in  thia 
order,  there  at*  abo  Conna  of  (Ixad  ckarjea  whidi 
do  not  run  afoul  of  the  fitod  rate  docMae. 

**  BagiUWBB  of  Natural  Gaa  PIpillBM  Aflar 
Partial  WallhaMl  OecoalroL  PERCSUts.  and  Raga^ 


be  provided  a  reasonable  opportunity  to 
recover  a  portion  of  tfaek  pntidently 
inoured  buyout  and  bnydown  costs. 

Accordingly,  in  order  to  balance  these 
competing  interests,  the  Commission  is 
granting  in  part  the  requests  for 
rehearing  concerning  tlie  use  of 
volimietric  surcharges  to  recover  take- 
or-pay  costs.  Order  Na  528  permitted 
pipelines  to  seek  to  recover  the  amounts 
previously  recovered  through  the  fixed 
charge  by  volumetric  surcharges  alone. 
Thus,  pipelines  may.  under  Order  No. 
528,  recover  up  to  75  percent  of  their 
costs  pursuant  to  a  volumetric 
surcharge.  This  is  true  whether  the  costs 
in  question  are  costs  which  the  pipeline 
previously  included  in  an  Order  Na  500 
filing  or  are  new  costs  which  the 
pipeline  never  previously  filed  to 
recover.  By  contrast  Order  No.  500 
limited  the  costs  that  could  be  recovered 
under  the  volumetric  surcharge  to  50 
percent  of  the  pipelines'  total  take-or^ 
pay  settlement  costs.  The  Commission 
explained  in  Order  No.  500. 

Thia  will  aetve  to  ameliorate  the  adverse 
impact  a  100  percent  voluoetric  allocation 
method  could  have  on  particuUr  cnstomera  or 
dassaa  of  cuatomert.** 

Upon  further  consideration,  the 
Commission  concludes  that  absent 
agreement  of  interested  parties 
(pipelines,  producers,  LDCs.  end-users, 
and  state  commissions),  the  Order  No. 
500  cap  on  volumetric  surcharge 
recovery  should  be  retained  for  all  costs 
included  in  previous  Order  No.  500 
filings  (old  costs).  However,  the 
Commission  will  continue  to  permit 
pipelines  to  seek  to  recover,  in 
volumetric  surcharges,  up  to  75  percent 
of  new  costs  not  previously  included  in 
an  Order  No.  500  filing. 

As  noted  earlier,  the  Commissitm 
believes  that  these  limits  on  the  use  of 
volumetric  surcharges  appropriately 
balance  several  competinjg  policy 
concerns.  The  Commission  is  concerned 
that  increases  in  volumetric  surcharges 
above  the  50  percent  level,  at  least  for 
old  costs,  may  be  inconsistent  with  the 
Commission's  policy  of  spreading  costs 
equitably  among  all  segments  of  the 
natural  gas  indiutry.  As  the  Commission 
discussed  in  detail  in  Order  Nos.  50O-H 
and  500-4,  producers  have  made  real 
and  substantial  concessions  in  their 
settlements  with  pipelines.  For  example, 
in  Order  No.  600-1,  the  Commission 
stated  that  in  their  settlements. 

Producers  have  foregone  their  contractual 
right  to  otMain  a  price  al>ove  the  current 


market  prka    the  price  for  which  they 
bargained  and  oa  wUch  they  relied  wlien 
they  invested  in  driliiag  for  the  gas.  Thoa.  if 
producers  had  sought  to  enforce  the  contract 
ia  court,  they  in  all  likelihood  would  have 
ultimately  received  significantly  more  for  the 
gas  than  they  now  will  under  the  take-or-pay 
settlement  and  selling  the  gas  on  the  market 

There  is  thus  little  doubt  that  under  the 
settlements  the  producers  have  agreed  to 
accept  payments  by  pipelines  which  are  far 
less  than  those  to  which  they  were  entitled 
under  the  contracts  and  which  they  could 
have  obtained  by  enforcing  the  contracts.  As 
stated  in  Order  Na  SOO-H,  in  the  small 
number  of  court  cases  litigated  to  fudgment 
without  settlement  the  producers  have 
generally  won.** 

Increased  volumetric  surcharges  could 
cause  producers  to  bear  even  more  «f 
the  burden  of  resolving  the  industry's 
take-or-pay  problems.  The  additional 
traitsporiation  costs  resulting  from  the 
increased  volumetric  surcharges  might 
reduce  the  amount  of  money  ttiat  gas 
producers  with  access  to  alternative 
fuels  or  multiple  sources  of  supply  are 
willing  to  offer  producers  for  the  actual 
purchase  of  gas.  This  is  because  the 
purchaser  nJ^t  be  unwilling  to 
purchase  the  gas  unless  its  total  costs, 
including  transportation  costs,  are  less 
than  the  cost  of  obtaining  alternative 
fuels  or  multiple  sources  of  supply. 
Given  the  substantial  concessirais 
producers  have  already  made  in  their 
take-or-pay  settlements  with  pipelines, 
the  Commission  believes  that  a 
significant  additional  absorption 
tluough  the  net-back  pricing  effect  of 
volumetric  surcharges  could  result  in 
producers  bearing  too  much  of  the 
burden  of  resolving  the  take-or-pay 
problem.  For  these  reasons,  the 
Commission  believes  that  the  50  percent 
cap  on  the  recovery  of  take-or-pay  costs 
through  volumetric  surchaiges  oiiglnally 
imposed  in  Order  Na  500  should  be 
retained  for  all  old  coats  that  the 
pipelines  originally  filed  to  recover 
under  Order  No.  500,  absent  agreement 
by  all  parties  otherwise.*^ 

However,  the  Commission  also 
recognises  that  as  the  open  access 
transportation  program  continues,  an 
increasing  number  of  the  pipelines'  firm 
sales  customers  arc  switching  to 
transportation— either  firm  or 
interruptible — or  leaving  the  system 
altogether.  Some  pipelines  have 


Regulations  Preamble*  1  saso?  at  p.  31.S23  (1980) 
(Order  No.  SOO-H}  (Final  Rule). 

••  Oidar  Na  SOa  FERC  Slats,  and  Raga. 
Regulation*  Preamblaa.  30.7S1  at  ae.7S7  (18S7). 


*•  Ordar  No.  aoO-L  FBRC  Stats,  nd  Rags. 
Ragulatiaa*  Praanblea,  mSBO  at  81.886-700  (198(4. 
As  dlecuased  below  in  ma  sectiao  concendng 
absofptkn  lyy  apetrean  pipelines,  the  Coomiasion 
ia  also  retail^  the  reqoiramanl  in  Order  No.  S2S 
that  pipelinaa  that  pre^oualy  agreed  to  atwotb  80 
percent  of  costs  indnded  in  an  Order  Na  SOD  nUng, 
must  continue  to  afaaorb  80  percent  of  those  costs, 
absent  agreement  by  all  parties  otherwHe. 
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relatively  few  firm  sales  or 
transportation  customers  left  Thus,  it 
may  not  be  practicable  for  these 
pipelines,  when  they  file  to  recover 
additional  costs  in  the  future,  to  recover 
those  costs  other  than  throu^  a 
volumetric  surcharge.  Accord;ngly,  the 
Commission  will  permit  pipelines  filing 
to  recover  new  costs  not  previously 
included  in  an  Order  No.  500  filing,  to 
seek  recovery  of  up  to  75  percent  of 
those  costs  through  a  volumetric 
surchaige.  Given  the  substantial 
progress  pipelines  have  made  in 
resolving  their  take-or-pay  problems  as 
discussed  in  Order  Nos.  500-H  and  500- 
I,  the  pipelines  have  probably  already 
incurred,  and  included  in  their  Order 
No.  500  filings,  the  bulk  of  the  settlement 
costs  that  will  be  necessary  to  resolve 
the  take-or-pay  problems  resulting  from 
the  transition  to  open  access 
transportation. 

The  Ccmmission  recognizes  that  not 
permitting  pipelines  to  shift  old  costs 
from  direct  bills  to  volumetric 
surcharges  could,  without  a  special 
adjustment  in  the  allocation  of  the  fixed 
charge  for  small  customers,  make  it 
difficult  to  achieve  the  Commission's 
objective  of  minimizing  harm  to  small 
captive  sales  customers.  Accordingly, 
the  Commission  will  require  pipelines  to 
reallocate  50  percent  of  the  take-or-pay 
settlement  costs  that  woidd  otherwise 
be  allocated  to  small  customers  imder 
the  pipeline's  revised  allocation  method 
to  the  pipeline's  other  customers  paying 
the  fixed  charge.  The  small  customers 
receivii\g  such  relief  would  be  the 
pipeline's  "SGS"  or  "G"  rate  schedule 
customers.  Such  customers  have 
traditionally  been  treated  differently 
from  the  pipeline's  other  customers  for 
purposes  of  determining  their  rates, 
since  these  small  customers  have 
special  characteristics. 

The  Commission  notes  that  in  several 
filings  already  made  under  Order  No. 
528,  certain  protestants  have  contended 
that  unless  the  pipeline  is  required  to 
utilize  a  "true-up"  mechanism,  its 
recovery  under  volumetric  surcharges 
may  exceed  the  percentage  it  is 
purportedly  recovering  (and  its 
percentage  of  absorption  will  be  less 
than  it  purports  to  absorb]  if  its  actual 
throughput  during  the  amortization 
period  is  greater  than  the  throughput 
projected  in  designing  the  surcharges.  In 
Arida  Energy  Resources,**  the 
Commission  requires  the  use  of  a 
reconciliation  procedure  under  which 
the  pipeline  would  adjust  its  volumetric 
surdiarge  each  year  of  the  amortization 
period  to  avoid  overrecovery  of 


underrecovery  to  take-or-pay  charges 
due  to  variations  between  actual  and 
projected  throughput  Arkla  was  not 
permitted,  however,  to  adjust  its 
surcharge  to  reflect  underrecovery  due 
to  discounting  rates  on  the  service  to 
which  the  surcharges  applied.  Such 
underrecoveries  would  be  the  result  not 
of  inaccuracies  in  the  projected 
throughput  used  to  design  the  volumetric 
surcheuge,  but  of  market  conditions 
preventing  the  pipeline  bom  collecting 
the  full  amoimt  of  the  volumetric 
surcharge.  Consistent  with  the 
Commission's  general  policy  that 
pipelines  may  not  recover  the  value  of 
transportation  discoimts  given  to  one 
customer  from  their  other  customers, 
pipelines  should  absorb.the  cost  of  any 
discount  given  of  the  volumetric 
surcharge  and  should  not  be  permitted 
to  shift  those  costs  to  their  other 
customers  throuj^  a  true-up  mechanism 
included  in  the  volumetric  surcharge.  So 
that  there  will  be  no  dispute  whether  a 
particular  discount  relates  the 
volumetric  surcharge  or  another  part  of 
the  pipeline's  rates,  the  Commission 
believes  that  absent  agreement  of  the 
parties,  all  transportation  discounts 
should  be  attributed  first  to  the  take-or- 
pay  volumetric  surcharge. 

The  Commission  believes  that  absent 
agreement  of  the  parties  otherwise, 
pipelines  should  hiclude  true-up 
mechanisms,  similar  to  that  required  for 
Arkla,  in  any  proposal  to  recover 
through  a  volumetric  surcharge  costs  not 
previously  included  in  a  volumetric 
surcharge  established  pursuant  to  Order 
No.  500.  Thus,  the  true-up  mechanism 
would  cover  any  costs  being  shifted 
from  a  fixed  charge  to  a  volumetric 
surcharge  and  any  new  costs  which 
have  not  previously  been  the  subject  of 
an  Order  No.  500  filing.** 

Finally,  in  order  to  roster  competitive 
markets  for  transportation  and  sales 
gas,  the  Commission  encourages 
pipelines  and  parties  to  consider 
designing  mileage-sensitive  volumetric 
surcharges  to  the  extent  appropriate  and 
feasible.  This  would  provide  an 
opportunity  for  captive  shippers 
(whether  at  the  supply  end  or  at  the 
demand  end)  to  avoid  excessive 
surcharges  on  certain  pipelines.  Because 
shippers  would,  under  such  a 
mechanism,  be  paying  a  simzharge 
proportionate  to  their  use  of  that 
pipeline,  the  voltunetric  surcharges 
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«•  The  Commiseion  did  not  require  the  use  of  a 
true-up  niechani*m  for  volumetric  surchaige*  prior 
to  the  issuance  of  Order  Na  S28,  and  we  will  not 
impoee  such  a  mechanism  on  suicharge*  that  were 
not  atayed  under  Order  Na  528,  tmt  any  newly  filed 
volumetric  surcharges  should  incorporate  a 
mechanism  similar  to  tliat  required  in  the  Aikla 


would  not  fall  disproportionately  on 
those  parties  which  use  only  a  portion  of 
that  pipeline  to  coimect  with  the  captive 
market  or  producer. 

Since  the  Commission  is  not 
undertaking  to  mandate  an  allocation 
methodology  for  the  reasons  discussed 
above,  we  need  not  address  the  merits 
of  the  specific  proposals  of  NCSA,  the 
APGA.  Saguard,  Atlanta,  and  Niagara 
Mohawk,  except  to  the  extent  we  have 
addressed  them  in  the  discussion  of 
volumetric  surcharges  above.  Pipelines 
do  not  have  to  impose  take-or-pay 
volumetric  surchaiges  on  interruptible 
customers  as  the  APGA  proposes, 
although  there  may  be  justifications  for 
such  imposition  hi  individual 
proceedings,  nor  do  pipelines  have  to 
absorb  amounts  that  might  be 
attributable  to  former  customers  (under 
some  allocation  methodology)  who  are 
no  longer  subject  to  current  billing. 
Every  equitable  argument  for  exempting 
one  class  of  customer  or  another  that  the 
Commission  might  accept  results  in 
increasing  the  burden  on  other  segments 
of  the  industry,  either  the  remaining 
customers,  the  pipelines,  or  producers. 
At  some  point  rigorous  adherence  to  the 
principle  of  cost  causation  defeats  the 
goal  of  spreading  the  costs  as  broadly  as 
possible  and  getting  the  take-or-pay 
problem  finally  resolved.  As  the 
Commission  stated  in  Order  No.  528,  we 
are  allowing  pipelines  and  affected 
parties  leeway  to  devise  take-or-pay 
cost  allocation  methodologies  that  deal 
with  the  exigencies  of  their  individual 
situations  as  equitably,  expeditiously. 
and  pragmatically  as  possible. 

2.  Absorption  by  Upstream  Pipelines 

In  Order  No.  528,  the  Commission 
reaffirmed  its  Order  No.  500  equitable 
sharing  policy.  Thus,  the  Commission 
stated. 

Absent  agreement  with  its  customers  and 
all  other  affected  parties,  the  Commission 
will  continue  to  require  absorption  as 
provided  in  Order  No.  500  and  the  cases 
decided  after  Order  No.  500.  Therefore, 
absent  agreement  a  pipeline  must  continue  to 
absorb  the  same  amount  of  its  take-or-pay 
settlement  costs  as  it  is  currently  absorbing 
under  its  existing  passthrough  mechanism 

Several  pipelines  applicants  take 
issue  both  with  the  Commission's 
reaffirmation  of  its  prior  precedent 
concerning  equitable  sharing  and  its 
requirement  that  pipelines  with  existing 
mechanisms  continue  to  absorb  the 
same  percentage  of  costs  as  they 
previously  agreed  to  absorb. 
Transwestem  Pipeline  Company, 
Northern  Natural  Gas  Company,  and 
Florida  Gas  Transmission  Company 
(collectively  "Enron")  argue  that 
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pipebMB  ara  a^thd  to  a  iMsooaUt 
oiyoftmity  to  laco^af  ptwdidy 
iuaRod  Goata.  and  that  Bother  of  lh« 
options  provided  nndar  Order  No.  SO/K 
i.e..  commodity  Mlaa  rates  suidiaises  or 
the  eqoitabie  akarteg  ■echanism.  afford 
suck  aa  ^iportuDity.*"  Ewoa  l^rther 
subayts  tiMt  cootrary  to  the 
Coaaaiasioa's  stste—ent  in  Order  Na 
S2a,  aeae  of  the  court  dedsioos 
coooamiiV  the  Order  Na  500  series  of 
orders  have  approved  the  equitable 
sharim  ■achanism  **  Thus.  Enron 
argues  that  the  CoauBiaaion  must  allow 
pipelinaa  to  file  to  recover  both  past  and 
future  taka-oi^pay  costs  through  sane 
fona  of  fixed  or  vohaaetiic  charges,  with 
no  requirement  for  abaorptioQ.  AiUa 
Eneify  Reeources  (AER)  also  argues  for 
some  form  of  special  paasthrough 
mechanisawith  no  requirement  of 
absotption.  noting  that  its  sales 
customers  now  account  for  such  a  small 
porlioa  of  its  teomhpul  that  recovery 
tfafOttgh  the  coousodity  oomponent  of  ita 
sales  rates  alone  ia  not  feasible  in  its 
situatioa.** 

Teaneaaee  Gaa  Pipeline  QMapany.  et 
aW  aeaka  leheaiiag  and  clarificatioa 
that  Order  Na  528  doea  not  prechide 
pipefaiea  filii^  to  revise  the  allocation  of 
their  existing  take-or-pay  costs  from 
proporing  changea  in  the  equitable 
sharing  fannola  oaed  in  tfa^  previous 
fihagi,  so  kmg  as  the  revised  filing  fiilly 
satisfies  the  abaorptkai  requirements  of 
Order  Na  SOOi  Tennessee  notes  that  it 
recently  filed  a  proposal  (in  Docket  No. 
RPfl-2»-«80)  under  which  it  would 
re<hKe  its  SO  percent  abaorption  and  SO 
percent  fixed  duige  recovery,  and  add 
a  volumetric  surcharge  to  maJce  up  the 
difference.  Tennessee  asserts  that  some 
change  fai  its  existing  eqidtaUe  sharing 
formula  is  necessary  to  satisfy  the 
Commission's  guideline  that  burdens  on 
the  pipeline's  captive  sales  customers 
should  be  minimized.  However. 
Tennessee  argues  that  because  of  the 
inherent  risks  of  recovery  on  a 
volumetric  basis  due  to  competitive 
discounts,  weather  patterns,  and  other 
market  factors,  the  actual  cost 
absorptioB  under  its  revised  epproadi 
could  exceed  50  percent.  Tennessee 
argues  that  it  woiild  be  discriminatory 
and  arbitrary  to  hold  it  to  a  50  percent 
absorption  requirement  notwithstanding 
the  changed  circumstances  of  the  AGD- 
//reaiaad.  aad  that  while  a  pipeline 
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might  have  dalsrminad  that  50  percent 
absorption  was  tolerable  under  a 
purclMse  deficiency  aHocatian,  it  might 
not  have  elected  to  abaorb  the  same 
araooit  under  a  different  allocation 
methodology.  ** 

Enron  hiteipreta  the  Conmission's 
statement  that  a  pipeline  must  continue 
to  absorb  the  same  amount  of  its  take- 
oriiay  settlement  costs  as  it  is  currently 
absorbing  under  its  existing  raechanisra 
as  applying  not  only  to  the  costs 
included  in  the  pipeline's  prior  Order 
No.  500  filings,  but  also  to  new  take-or- 
pay  costs  not  included  in  prior  filings. 
Enron  argues  that  the  Coinmission  erred 
in  requiring  pipelines  to  absorb  in  future 
take-or-pay  filings  the  same  amount  of 
its  take-or-pay  settlement  costs  that  they 
currently  absorb  under  their  existing 
passthrough  mechanisms.  The  pipelines 
had  no  notice  when  they  made  previous 
tariff  filings  that  their  percentage  of 
absorption  would  limit  their  ri^t  to 
recover  costs  in  fiiture  filings.  Enron 
pwiintiiinM-  Enron  also  asserts  that 
absorption  shoidd  not  be  required  to  the 
extent  the  pipeline  does  not  seek  the 
guaranteed  recovery  of  a  fixed  charge 
for  either  costs  included  in  prior  filiags 
or  new  costs,  since  these  features  were 
considered  as  a  "trade-off"  or  as  a  quid 
pro  quo  in  Order  No.  50a  Unlets  the 
Commission  merely  intends  the 
statement  to  this  effect  as  a  suggestion. 
Enron  argues,  it  erred  by  promulgating 
diis  limitation  on  recovery  aa  a  "rule" 
without  goi^  through  the  notice  and 
comment  i»t>ced)ues  required  by  the 
Administrative  Procedure  Act  **  On  the 
other  hand.  Orange  and  Rockland 
Utilities.  In&  argues  that  the 
Comndssioa  etrad  by  not  imposing  cost 
abaan>tion  aa  a  mandatory  condition  on 
new  pipeline  filings.  ** 

Ever  since  the  issuance  of  Order  Na 
500,  the  Commission's  policy  concerning 
take-or-pay  has  been  based  on  the 
fundamental  principle  tfiat  aU  segments 
of  the  industry— pipelines,  producers. 
LDCs.  industrial  end-users,  and  other 
consumers — should  share  in  the  costs  of 
resolving  pipelme  take-w-pay 
obligations,  which  arise  bim  Ae 
transition  to  a  more  competitive  natural 
gas  industry.  The  Cmnmission  has 
stated  repeatedly  that  no  single  segment 
of  the  industry  is  to  "blame"  for  those 
transition  costs.  Furthermore.  aU 
segments  of  die  industry  have  benefitted 
bom  the  transition  to  a  more 
competitive  maiket 
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Thus  far,  producers,  pipelines,  and 
consumers  have  all  shouldered  a  part  of 
the  burden  of  the  transitian  to  a  more 
competitive  marlcet,  canatstent  with  the 
Coaimission's  equitable  sharing  policy. 
As  the  Conunission  stated  bi  Order  Na 
500-H.  producers  have  entered  into 
settlements  with  pipelines  under  which 
they  have  agreed  to  settlement 
payments  wMdi  on  everage  represent 
less  than  20  cents  per  dollar  of  relief 
given  to  tiie  pipelines.  These  agreements 
"appear  to  represent  real  and 
substantial  concessions  in  light  of  the 
fact  that,  where  producers  have  pursued 
their  claims  in  court,  courts  have  almost 
uniformly  ordered  pipeUnes  to  pay 
producers  the  fiill  amount  of  their  take- 
or-pay  obligations  under  the  applicable 
contract"  '^  Pipelines  have  also 
shouldered  a  significant  part  of  the 
burden  of  the  transition  to  a  competitive 
market  by  agreeing  in  their  filings  to 
date  to  absorb,  in  tbe  aggregate,  fust 
under  40  percent  of  the  total  settlement 
costs  included  fai  those  filings. 
Consumers  have  alao  shared  in  the 
burden,  since  the  pipelines'  fixed 
chaiges  and  volumetric  stircharges  (at 
least  in  part)  are  ultimately  paid  by 
consumers.  The  Commission's 
statements  in  Order  No.  528  concerning 
pipeline  absorption  of  costs  reflect  the 
Commission's  belief  that  pipelines 
should  continue  to  absorb  a  share  of  the 
costs,  Just  as  producers  and  consumers  ' 
are  doing. 

In  challengiBg  the  Commission's 
continued  application  of  the  equitable 
sharing  policy  to  pipelines,  the  pipeline 
rehearing  applicants  rely  primarily  on 
the  principle  that  pipelines  are  entitled 
to  a  reasonable  opportunity  to  recover 
all  prudently  incurred  costs,  contending 
that  the  take-or-pay  settlement  costs 
involved  here  are  such  prudently 
incurred  oosts.  However,  the  pipelines 
ignc»e  two  other  equally  well- 
established  princ4>les:  (1)  That  the 
Commission  need  not  provide  pipelines 
a  mechanism  for  guaranteed  recovery  of 
costs  which  mari»t  conditions  would 
not  otherwise  permit  them  to  recover 
and  (2)  that  current  ratepayers  should 
only  bear  the  legitimate  costs  of 
providing  service  to  them.  The 
Comadasion  believes  diat  these  two 
principles  support  the  equitable  sharing 
policy. 

The  courts  have  consistently  held  that 
the  Commission  need  not  protect 
pipelines  fit>m  nnderrecoveries  of  costs 


•T  FERC  Stat*,  and  Reg*.,  Regulation*  Preamble* 
1  30M7  at  p.  31.523  (ISSO)  (Order  Na  (00-H)  (FiMi 
Rule). 
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resulting  fitm  market  conditions.'* 
Indeed,  in  Astocialed  Cob  Distributors 
V.  FERC.  B24  F.2d  981, 1025-28  (D.C  Cir. 
1987)  (AGD-I),  in  generally  afflnning  the 
bulk  c^  Order  No.  430,  the  court  hel£ 

Despite  *  *  *  constraints  on  the 
Commission's  power  to  limit  patstlirou^  by 
decree,  it  lias  considerable  ability  to  protect 
consumers  by  faringiiig  about  mco'ket 
conditions  (luit  ptsvant  a  pipelios  fron 
passing  costs  forward.  Tha  NGPA's  legal 
limits  on  restricting  passthroi^  clearly  do 
not  bar  rales  tending  to  generate  sndi  madcet 
conditions  *  *  *.  Indeed,  that  is  die  principle 
underlying  Order  No.  43S.  (emiriiasis  in 
originaL) 

The  pipeline's  absorption  of  a  portion 
of  their  take-or-pay  settlement  costs 
results  ultimately  from  conditions  in  the 
natural  gas  market  that  do  not  permit 
the  pipelines  to  recover  all  their  costs, 
not  Commission  decree.  It  shordd  be 
remembered  diet  in  its  Order  No.  500 
policy  statement  the  Commission 
affirmed  that  pipelines  had  the 
opportunity  to  sedc  recovery  of  100 
percent  of  dieir  prudently  incurred  take- 
or-pay  costs  by  filing  a  section  4  rate   . 
case  to  include  those  costs  in  their 
commodity  sales  rates.  Thus,  the 
Commission  has  not  by  decree, 
prohibited  pipelines  horn  recovering  all 
their  take-or-pay  settlement  costs.  In 
recognition  of  the  claim  that  for  aQ  or 
most  pipelines,  including  die  take-or-pay 
settlement  costs  in  commodity  sales 
rates  does  not  provide  a  realistic 
opportunity  to  recover  more  than  a  very 
smaO  portion  of  those  costs,  the 
Commission  provided  another  way  for 
pipelines  to  recover  their  costs. 
Nonetheless  it  is  market  conditions 
generally  that  prevent  open  access 
pipelines  from  recovering  a  significant 
portion  of  their  take-or-pay  costs 
through  their  commodity  sales  rates,  and 
that  fact  does  not  require  the 
Commission  to  develop  an  alternative 
recovery  mechanism  which  guarantees 
pipelines  to  recover  100  percent  of  those 
costs. 

In  recognition  of  the  fact  diat  the 
Commission's  open  access 
transportation  program,  which  is 
benefitting  the  entire  natural  gas 
industry  including  consumers,  has 
created  a  situati<Hi  in  wdiich  many 
pipelines  will  be  able  to  recover  few,  if 
any,  take-or-pay  costs  through  their 
commodity  sales  rates,  the  Commission 
has  permitted  pipelines  to  use  an 
alternative  recovery  mechanism  which 
permits  them  to  recover  a  sufRciently 
large  percentage  of  the  costs  so  that 
their  financial  viability  and  ability  to 


provide  service  to  dieir  custraners  is  not 
undermined.  The  Conunission  now  turns 
'  to  the  second  princ^le  that  supports 
requiring  pipelines  to  absorb  a  portion 
of  dieir  costs.  As  the  Udted  States 
Court  (rf  Appeab  for  die  District  of 
Columbia  Circuit  has  slated  in  NEPCO 
Municipal  Rate  Committee  v.  FERC,  668 
F.2d  1327  p.C  Or.  1961),  "rate  payer* 
should  bear  only  legitimate  oosts  of 
providing  service  to  diem."  In  the 
context  of  determining  die  investment 
which  may  be  included  tai  rate  base,  this 
principle  is  generally  referred  to  as  the 
"used  and  useful"  prindpie,  namely  that 
only  investment  in  i^aat  that  is  used  and 
useful  for  providing  service  may  be 
inchided  in  rate  base.  By  analogy,  the 
same  principle  applies  here. 

The  court  of  appeals  has  affirmed  the 
Commission's  disallowance  of  a 
pipeline's  recovery  of  die  costs  of  a 
failed  gas  supply  project  based  on  the 
used  and  useful  principle.**  In  that  case, 
the  court  stated,  as  we  pointed  out  in 
Order  No.  528,** 

We  tlierefore  assume  tliat  tlic  natural  gas 
pipeline  and  its  ratepayers  wet«  squally 
blameless  for  tlia  losses  at  issue.  That 
assumption,  however,  need  not  lead  to  tlie 
conclusion  that  Natural's  ratepayers  must, 
through  the  utility's  cost  of  service,  make 
good  on  all  or  any  part  of  tbe  money  Natural 
lost  The  Natural  Gas  Act  simply  does  not 
guarantee  die  shareholders  of  even  a 
pradently  managed  utility  that  ratepayers  can 
always  be  studc  with  the  bill  for  supply 
projects  tliat  turn  out  to  be  total  failures, 
however  praisewmlby  the  otihly's  motives 
for  undertaking  those  projects  may  have 
been. 

Similar  to  the  costs  of  failed  stipply 
projects,  take-or-pay  settlement  costs 
may  be  considered,  at  least  in  part  not 
used  and  useful  in  providing  service  to 
the  pipeline's  ratepayers.  While  the 
contracts  that  gave  rise  to  the  pipeline's 
take-or-pay  liabilities  may  have  been 
entered  into  to  meet  the  reasonably 
anticipated  needs  of  the  pipeline's 
customers,  the  full  anticipated  needs 
may  not  have  materialized  in  many 
instances.  As  a  result  the  pipelines 
incurred  take-or-pay  liabilities  with 
respect  to  gas  for  which  demand  did  not 
fully  develop.  To  the  extent  that  the 
pipelines'  setdements  resolve  such 
outstanding  liabilities,  they  are  similar 
to  the  costs  of  failed  supply  projects. 
Accordingly,  the  fact  those  costs  may 
have  been  prudenUy  incurred  does  not 
mean  that  the  pipeline  must  be  given  the 
guaranteed  right  to  recover  all  of  those 
costs. 


After  Order  Na  528^  pipdines  are 

expected  to  make  filings  which  revise 
the  method  by  which  costs  included  in 
their  earlier  filings  have  been  allocated 
and  to  make  filings  to  recover  new  costs 
for  which  the  pipeline  has  not 
previously  sought  recovery.*'  When  the 
pipelines  file  merely  to  reallocate  costs 
included  in  existhig  fixed  diai^ges.  Order 
No.  528  stated  that  a  pipeline  should  not 
seek  to  recover  a  greater  percentage  of 
those  costs  dian  it  originally  sou^rt, 
although  the  pipeline  may  propose  to 
recover  parts  of  the  costs  previously 
included  in  fixed  charges  through  a 
volumetric  surcharge  as  one  means  of 
responding  to  the  court's  opinion.  This  Is 
consistent  with  the  Commission's  goal 
of  minimizing  the  disruptions  that  major 
changes  in  existing  passthrou^ 
mechanisms  would  entaO.  Rpelines  that 
in  previous  filings  agreed  to  absorb  SO 
percent  of  the  take-or-pay  settlement 
costs  there  at  issue,  and  have 
commenced  the  virtually  guaranteed 
recovery  of  the  balance  through  fixed 
chargea,  should  not  now  be  able  to 
increase  their  percentage  of  recovery  of 
those  costs.  The  customers  of  such 
pipelines  that  have  purdiased  gas 
subject  to  those  fixed  charges  should  not 
now  be  held  responsible  for  a  larger 
percentage  of  the  overall  amount  of 
those  costs,  simply  because  the  pipdine 
must  reallocate  the  coats  previously 
recovered  in  thoae  fixed  charges. 

However,  pipeline  are  not  limited  in 
future  filings,  for  new  take-or-pay 
settlement  costs  to  die  percentage  of 
recovery  utilized  in  past  filings.**  tbe 
concern  about  disruptive  changes  does 
not  apply  to  new  costs,  since  those  costs 
have  never  been  included  in  the 
pipeline's  existing  passthrough. 
mechanisms.  Tbe  Commission  indicated 
in  Order  No.  528  that  the  policies  and 
precedents  established  under  Order  Na 
500  will  continue  to  apply.  Pipelines 
have  always  been  free  under  Order  No. 
500  to  propose  a  perc«itage  of 
absorption  for  new  take-or-^y 
settlement  costs,  consistent  with  Order 
No.  SOD'S  policy  on  the  absorption 
issue,**  which  is  different  bom  the 


*■  See  e^,  Tnuuwaateia  Pipeline  Co.  v.  FERC. 
820  F.2d  733,  741-742  (5tfa  Or.  lflS7);  Teaneaaee  Goa 
Pipeline  Co.  v.  FERC,  624  FM  78. 80  (DX:.  Cir.  1SS7). 


**  Natural  Ca$  Pipeline  Company  of  America  v. 
FERC  766  F.2d  IISS  (DC  Oi.  198S). 
••  Id  at  1163-1164. 


*'  Since  Order  No.  528  doe*  not  eatabUali  a  i 
date  for  taka-er-p«y  naa*lliii,ii^li  filing*,  pipeline* 
are  free  to  aaka  BSatgi  to  WKwrar  additional  coat* 
not  indudod  in  prior  filingB.  Is  Order  No.  S2&  tfaa 
Commiiaioa  stirtadL  "Anjr  tariff  filing*  to  recover 
addiUona)  taka^or^pay  •cttlemcnt  ooats  filed  on  or 
after  tha  date  of  this  order  will  be  evalaatad  aa  a 
propoaai  for  a  new  raojverjr  mechaniaB  under  the 
principles  set  forth"  in  that  order.  Order  No.  S2S.  59 
FERC  at  Bl  Jfl& 

•*  Ordar  No.  S28,  53  FERC  1  61.163  at « J07. 

•*  Order  No.  SOA  FERC  Stats,  and  Rag*.. 
Regulation*  Preaaible*  |  61.761  at  30,7S4-aa785. 
30.787. 
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percentage  used  in  previous  take-or-pay 
filings. 

3.  Claims  That  Allocation 
Methodologies  Violate  Filed  Rate 
Doctrine  or  Prohibition  Against 
Retroactive  Ratemaking 

The  Qty  of  Willcox.  Arizona,  and 
Arizona  Bectric  Power  Cooperative.  Inc. 
argue  that  the  filed  rate  doctrine  and 
prohibition  against  retroactive 
ratemaking  cast  a  much  broader  net 
than  the  Commission  recognized  in 
Order  No.  528.  These  doctrines  prohibit 
pipelines  from  recovering  costs  related 
to  past  purchasing  decisions,  and  the 
fact  that  the  settlement  costs  pipelines 
are  now  seeking  to  recover  may  be 
"current"  is  irrelevant,  they  argue. 
Having  failed  to  recover  t^e-or-pay 
costs  through  the  mechanisms  that 
existed  at  the  time  the  obligations  were 
incurred,  they  assert,  pipelines  are  not 
now  permitted  to  recover  these  costs 
through  new  mechanisms  that  did  not 
then  exist  They  argue  that  the  take-or- 
pay  settlement  costs  are  non-recurring 
costs,  and  cannot  be  included  in  future 
rates.**  Similarly,  Indiana  Gas 
Company,  Inc.  argues  that  the  threshold 
question  to  be  dealt  with  is  whetHier.  in 
light  of  the  prohibition  against 
retroactive  ratemaking,  the  pipelines 
should  be  authorized  to  recover  take-or- 
pay  settlement  costs  under  any 
mechanism.  A  substantial  question 
exists  whether  the  take-or-pay  costs 
constitute  past  losses,  Indiana  argues, 
and  if  so,  the  Commission  is  without 
power  to  permit  their  lawful 
passthrough  in  current  rates,  and  should 
rescind  Order  No.  528  in  its  entirety. 
Indiana  urges  the  Commission  to 
establish  a  procedure  to  afford  all 
interested  parties  a  meaningful 
opportunity  to  present  evidence  and 
argument  on  this  issue.** 

Central  Illinois  Light  Company  argues 
that  two  of  the  allocation  methodologies 
suggested  in  Order  No.  528  will 
themselves  violate  the  court's  holding  in 
ACD-Ih  Fixed  charges  based  on 
throughput  in  the  most  recent  rate  case 
test  period  or  some  other  current  period, 
and  fixed  charges  based  on  thre&Klay 
peaks  during  such  a  period.**  Central 


**  Alabama-TeniMMM  Natural  Caa  Company 
makea  aimilar  atsuBMiita  in  ita  tapplamental 
raquaat  far  nbaaiing,  and  pointa  oat  that  it  made 
tiieaa  aifumanta  In  tba  Tmneuee  procaedinga 
ramandad  by  tha  court  in  ACD-II.  which  were  not 
rnlad  oa  by  the  court.  Aiabama-Tennaaaee  aaaerta 
that  tha  iaaoa  waa  aent  back  to  the  Commitaion  fcv 
further  cooaideration. 

**  The  National  Aaaodation  of  Cai  Consumer* 
make  aimilar  argumenta  in  ita  requeat  for  rehearing. 

••  The  Uma  Uttlitiea  Board  and  Miaaouri  Public 
Service  Commiaaion  (filing  iointly).  Kanaaa  Power 
and  Light  Company,  and  Michigan  Conaolidated 


Illinois  asserts  that  under  each  of  these 
methods,  customers  would  be  assigned  a 
prospective  fixed  charge  calculated  on 
the  basis  of  their  past  purchase 
decisions,  independent  of  any  present  or 
future  decisions  by  the  customers  during 
the  period  when  the  pipeline  assesses 
the  fixed  charges.  It  is  immaterial. 
Central  Illinois  argues,  that  the 
purchasing  decisions  on  which  the 
charges  are  based  are  in  the  recent  past 
Any  analogy  to  the  use  of  test  period 
data  for  ratemak^  purposes  is 
misplaced,  accoiding  to  Central  Illinois, 
because  test  period  data  may  be  used  to 
allocate  joint  costs  among  different 
services  or  geographic  zones,  or  to 
determine  the  level  of  costs  recoverable 
from  a  class  of  customers,  but  not  to 
establish  billing  determinants  for 
specific  customers. 

Consolidated  Edison  Company  of 
New  York.  Ina  seeks  modification  of 
Order  No.  528  to  preclude  pipelines  frtim 
collecting  more  from  individual 
customers  under  revised  allocation 
methods  than  is  permitted  under  their 
currently  filed  rates,  arguing  that  to 
allow  such  collection  would  violate  the 
filed  rate  doctrine.  Consolidated  Edison 
argues  that  pipelines  assumed  the  risk 
that  their  take-or-pay  filings  might 
ultimately  be  found  unlawKil  when  they 
voluntarily  elected  the  special  billing 
mechanisms  under  Order  No.  500.  If 
their  revised  allocation  methodologies 
result  in  reduced  liability  for  certain 
customers,  refunds  may  be  required,  but 
Consolidated  Edison  argues  that 
customers  with  greater  liability  under 
the  revised  inethod  may  not  be  lawfully 
charged  higher  amounts  than  their 
liability  under  the  orginal  take-or-pay 
filings.*^  Central  Hudson  Gas  &  Electric 
Corporation  makes  a  similar  argument 
directed  8i>ecifically  at  the  recent  filing 
by  Tennessee  Gas  Pipeline  Company  in 
Docket  No.  RP91-2»-000.** 

Recovery  of  take-or-pay  settlement 
costs  is  not  barred  by  the  filed  rate 
doctrine  or  the  prohibition  against 
retroactive  ratemaking.  To  the  extent 
such  costs  were  incurred  to  terminate  or 
reform  gas  purchase  contracts,  they  are 
presently  incurred  costs  that  relate  to 


Cat  Company  also  make  these  arguments  in  their 
re<]uests  for  rehearing. 

•'  Citing,  Federal  Power  Commission  w. 
Tennemee  Caa  Transmission  Company,  371  U.S. 
145  (1962)  (pipeline  required  to  refund  overcharge* 
to  certain  customer*  but  prohibited  from 
surcharging  other  customers  to  prevent 
underrecovery  of  costs). 

**  Request*  for  rehearing  by  Central  Hudson 
directed  apeciflcally  to  Tennessee's  recent  filing,  as 
well  aa  tequeata  concerning  thai  Tiling  by  National 
Fuel  Caa  Supply  Corp..  Qtie*  of  Clarksville. 
Tennessee  et  ah  Tenneaaee  Shipper*,  and 
Tenneaaee  itaelf  will  be  addre*aed  in  order*  dealing 
with  that  filing,  and  not  in  thi*  proceeding. 


current  or  fut'ire  service,  not  past 
service.  To  the  extent  costs  are  incurred 
to  extinguish  take-or-pay  liabilities  that 
accrued  in  the  past  they  are  nonetheless 
current  costs.  Where  pipelines  made 
take-or-pay  payments  when  they  were 
first  due  and  payable,  such  payments 
were  not  treated  as  costs  of  current 
service  but  as  prepayments  for  gas  to  be 
taken  in  the  future  imder  make-up 
provisions.**  Pipelines  were  permitted 
to  capitalize  such  payments  and  receive 
carrying  charges  on  them,  but  not  to 
recover  the  principal  through  current 
rates.  Only  when  the  pipelines  began 
making  take-or-pay  settlements 
payments  to  producers  did  such 
liabilities  become  a  current  cost  eligible 
for  recovery  through  rates.  The 
Commission  has  long  recognized  that 
these  settlement  costs  are  non-recturing 
and,  accordingly,  devised  special  billing 
mechanisms  to  permit  their  being 
recovered  through  one-time  lump  sum 
payments  or  amortized  over  a 
reasonable  period  of  time.  The  non- 
recurring nature  of  these  costs  does  not 
bar  their  recovery,  particularly  in  light 
of  the  special  nature  of  these  costs — the 
price  of  the  transition  to  a  more 
competitive  natural  gas  market 

The  issue  raised  by  Central  Illinois 
will  be  addressed  in  connection  with 
specific  filings  to  revise  allocation 
niethods  under  Order  No.  528.  Fixed 
charges  based  on  test  period  throughput 
or  three-day  peaks  would  not  violate  the 
filed  rate  doctrine  if  such  throughput  or 
peaks  can  be  used  as  reasonable 
predictors  of  future  usage.  The  extent  to 
which  a  customer  may  be  able  to  adjust 
its  test  period  usage  to  reflect  other  facts 
in  predicting  future  usage  may  make  a 
difference  in  evaluating  such  proposals 
imder  the  filed  rate  doctrine. 

We  will  also  defer  consideration  of 
the  issue  of  a  customer's  greater  liability 
under  a  revised  allocation  until  it  arises 
in  an  Order  No.  528  filing.  There  are 
many  possibilities  for  reconciling 
customers'  liabilities  under  the  purchase 
deficiency  allocation  method  and  a 
revised  allocation  method.  But  the 
Commission  is  in  no  position  now  to 
anticipate  every  such  possibility  and 
render  advisory  opinions.  Increased 
rates  to  some  customers  may  be 
necessary  to  remedy  the  Commission's 


**  In  ACD-II,  the  court  concluded  that 
prepayment*  are  not  payments  for  gas  to  the  extent 
that  the  gas  is  not  taken,  and  upheld  the 
Commission's  ruling  in  ANR  Pipeline  Company  v. 
Wagner  »  Brown.  44  FERC  \  61.057  (1968),  that  non- 
recoupable  prepaymenta,  as  well  as  payments  to 
buyout  or  buydown  take-or-pay  liabilities,  are  not 
part  of  the  consideration  for  gas  taken  under  same 
contract,  and  cannot  be  considered  in  determining 
whether  the  price  ceilings  under  Title  I  of  the  NGPA 
have  been  exceeded. 
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legal  error  in  requiring  use  of  the 
purchase  deficiency  allocation  method, 
even  if  such  rates  relate  in  part  to 
service  during  prior  periods,  and  would 
not  necessarily  violate  the  filed  rate 
doctrine.'"^  Moreover,  customers  have 
been  on  notice  since  protests  to  the 
take-or-pay  fiUnga  were  first  received 
that  the  rates  charged  under  the 
challenged  allocation  methodology 
would  be  subject  to  revision  upon  a  final 
ruling  on  those  challenges. 

4.  Commission's  Allowance  of  More 
Than  One  Allocation  Methodology. 

A  number  of  applicants  argue  that  the 
Commission  erred  by  not  promulgating  a 
single  cost  allocation  methodology  to  be 
utilized  in  lieu  of  the  purchase 
deficiency  method.  Michigan 
Consolidated  Gas  Company  (MichCon). 
argues  that  inviting  pipelines  and 
affected  parties  to  dievise  allocation 
methods  by  negotiations  will  not 
work.'' '  If  the  pipelines  continue  to 
absorb  the  same  amoimt  each  dollar  to 
be  paid  by  one  customer  is  a  dollar  not 
paid  by  another.  Thus,  it  is  a  "zero-sum" 
game,  MichCon  asserts,  and  the 
settlement  process  will  not  lead  to  swift 
resolutions.  The  Natural  Gas  Supply 
Association  (NCSA)  urges  the 
Commission  to  initiate  a  rulemaking 
proceeding  by  issuing  a  notice  of 
proposed  rulemaking  setting  forth  a 
specific  cost  allocation  methodology.''*  . 
Otherwise,  it  asserts,  negotiaticms  to 
formulate  such  a  methodology  will 
become  linked  with,  and  delay,  other 
pending  proceedings  and  will  not  lead  to 
prompt  settlements  because  there  is  no 
"baseline  point"  bom  which  such 
negotiations  can  proceed.  Even  where 
negotiations  produce  settlements, 
MichCon  argues  that  such  settlements 
will  reflect  the  pipelines'  monopoly 
power,  and  that  captive  customers  with 
no  viable  alternatives  for  supply  will  be 
forced  into  acquiescing  to  their  pipeUne 
supplier's  proposals,  regardless  of 
whether  the  proposals  are  fair  and 
equitable.'*  According  to  NCSA,  the 
flexibihty  that  the  Commission  intended 
to  afford  pipelines  and  affected  parties 
in  addressing  the  cost  allocation  issue 
may  enable  pipelines  to  exploit  their 
monopoly  power  to  renew  their  control 
over  merchanting  gas  on  their 
systLfflS.'* 


^*  See  Kansas  Caa  ft  Electric  Co..  43  FERC  f  01, 
407  at  p.  ISMS  (isas),  and  caaaa  dtad  tiierein 
(Commiaaion  haa  antfaortty  to  require  aurvhafgea  to 
make  a  company  wboia.  Kid  muat  do  so  when  it 
requires  costs  to  be  reallocated  to  undo  what  was 
wrongfully  done  by  virtue  of  its  earlier  order). 

"  MichCon  Request  for  Rehearing  p.  6. 

^'  NCSA  Request  for  Rehearing  p.  11. 

'"  MichCoo  Reheating  p.  10. 

^ «  NCSA  Raheari-^g  p.  14.  a  14. 


The  American  Public  Gas  Association 
(APCA)  asserts  that  under  the 
Commission's  approach,  pipelines  will 
formulate  their  take-oi^pay  filings  with 
little  or  no  input  from  the  affected 
customers,  begin  collecting  the  filed  rate 
subject  to  refimd.  and  then  begin  the 
bargaining  process.''*  Many  of  the 
captive  customers  have  very  little 
bargaining  power.  APGA  argues,  and 
cannot  negotiate  a  better  deal  because 
they  cannot  abandon  a  particular 
pipeline.  Thus,  APGA  maintains,  costs 
inevitably  will  be  shifted  toward 
captive,  firm  sales  customers  and  away 
from  interruptible  customers  with 
greater  resources  and  competitive 
options.'* 

One  size  does  not  necessarily  fit  all. 
After  three  years  of  implementing  fte 
passthrough  policies  of  Order  No.  500  on 
as  uniform  a  basis  as  possible,  the 
Commission  decided  Oiat  it  is  now  time 
to  give  those  remaining  pipelines  subject 
to  Order  No.  528  and  the  affected  parties 
additional  flexibility  to  develop 
allocation  methoddogies  that  fit  their 
situation.  In  our  judgment  alloiving  such 
flexibility  will  more  likely  lead  to 
quicker  resolutions  of  the  remaining 
take-or-pay  problems  than  imposing  one 
alternative  allocation  on  all  pipelines. 
The  Commission  thus  suggested  a 
variety  of  acceptable  possibilities  and 
articulated  the  principles  imder  which 
revised  allocation  methodologies  would 
be  evaluated.  This  approach  is 
consistent  with  the  provisions  of  section 
4  of  the  NGA  under  which  pipelines  file 
rate  proposals  subject  to  Ccmimission 
review. 

While  allowing  pipelines  and  affected 
parties  maximum  flexibility  in  dealing 
with  the  allocation  of  take-or-pay  costs, 
the  Commission  did  not  view  AGD-H&s 
disturbing  the  remaining  features  of 
Order  No.  500,  and  the  Commission 
precedents  implementing  and  applying 
Order  No.  500  in  particular  cases.'''  AU 
that  Order  No.  528  requires  is  that  old 
take-or-pay  filings  that  violate  the  filed 
rate  doctrine,  and  which  are  affected  by 
the  court  decision  in  ACD-II,  must  be 
revised  to  comply  with  that  doctrine, 
and  that  any  new  take-or-pay  filings 
allocate  costs  in  a  way  that  does  not 
violate  that  doctrine,  in  accordance  with 
the  Order  No.  528's  guidelines.  Thus. 
while  the  parties  can  agree  to  different 
arrangements,  the  policy  statement  in 
Order  No.  500,  and  the  considerable 
body  of  Commission  case  law  applying 
and  interpreting  that  policy,  remain  aa 


the  "baseline"  around  which  parties  can 
negotiate. 

The  negotiations  over  revised 
allocatioB  methods  can  proceed  with    ^ 
dispatch  in  li^t  of  the  familiarity  of  the 
parties  with  the  issues  at  stake.'*  The 
take-or-pay  problem  has  been  with  the 
industry  long  enough  that  the  dynamics  ' 
of  cost  allocation  are  well  imderstood 
by  everyone  affected.  Of  course,  no  one 
can  predict  die  extent  to  wUdi 
negotiations  will  produce  uncontested 
settlements — or  settlements  that  enjoy 
substantial  if  not  unanimous  support 
That  remains  to  be  seen.  The 
Commission  is  aware  that 
"imcontested"  settlements  may 
sometimes  be  the  product  of  the 
exercise  of  monopoly  power.'*  But 
given  the  diverse  situations  faced  by  die 
affected  pipelines,  the  Commission  still 
believes  that  the  pipelines  and  affected 
parties  are  better  able  than  the 
CommissiiHi  to  fashion  fair  and 
equitable  resolutions  to  this  problem, 
within  the  parameters  estabbshed  by 
the  Commission  and  the  court  in  AGD- 
II,  and  subject  to  Commission  review. 

5.  LDC  and  Downstream  Pipeline  Issues 

In  Order  No,  528,  the  Commission 
renewed  its  suggestion  that  to  distribute 
equitably  the  take-or-pay  burden  to  all 
segments  of  the  industry,  public  utility 
commissions  should  consider  requiring 
local  distribution  companies  [LDCs]  to 
absorb  a  portion  of  the  take-or-pay 
buyout  and  buydown  costs  passed 
through  by  their  interstae  pipeline 
suppliers.*** 

Those  who  request  rehearing  on  this 
issue  argue:  that  the  Commission  lacks 
jurisdiction  over  LDCs  and  is  interfering 
with  determinations  reserved  to  state 
agencies;*^  that  LDC  absorption,  on  the 
principle  of  equitable  sharing,  is 
inconsistent  with  the  decision  not  to 
require  downstream  pipelines  to  absorb 


*■  APGA  Request  for  Rehearii^  pp.  16-17. 
*•  APGA  Rehearing  pp.  13-lS. 
"  53  FERC  \  61.163  at  p.  •1.S86. 


'■  In  acting  on  conteated  pipeliiie  filings  under 
Order  Na  628,  the  Commlasiaa  haa  directed  the 
convening  ol  conference*  and  instructed  the  partiea 
to  be  repreaenied  by  principals  with  authority  to 
enter  into  settlement*.  See.  for  example.  Natural 
Gas  Pipeline  Company  of  America.  53  FERC  |  6U49 
(1990). 

**  5ee,  T^a$  Power  Corporation,  et  at.  v.  FERC 
906  F.2d  906  (DC  Or.  1990). 

••>  Chxler  No.  528,  53  FERC  \  61,163  at  p.  61.506 
(1990).  atates:  To  thi*  end.  the  Commiaaion  urge* 
state  commissions  to  use  the  full  extent  of  their 
authority  to  eqoilably  allocate  between  LDCa  and 
retail  cuatomera  take-or-pay  coats  that  flow  through 
an  interstate  pipeline's  ratea  '  *  *.  In  the 
Commission's  view  nothing  prechidea  a  slate 
commission  from  requiring  aa  LDC  to  abaoirb  a 
ahare  of  the  costs  as  the  C  immission  is  requiring  of 
intaratale  pipelinea  here. 

■  ■  Reqaeat  for  Rehearing  of  Aaaodatad  Caa 
Distributors. 
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a  share  of  take-or-pay  costs;"  that 
Order  No.  528  will  deter  LDCs  from 
participating  in  voluntary  settlements  of 
take-or-pay  allocation  issues:"  and. 
that  as  a  matter  of  law,  state 
commissions  must  allow  LDCs  to  pass 
through  the  entire  amount  of  costs 
incurred  by  paying  Commission- 
approved  rates.'* 

Several  applicants  for  rehearing  state 
that  the  Commission's  proposal  to  have 
LDC  shareholders  contribute  to  the 
funding  of  pipeline  take-or-pay  costs 
cannot  be  reconciled  with  the  policy 
authorizing  100  percent  flowthrough  of 
upstream  take-or-pay  costs  by 
downstream  pipelines.'*  They  argue 
that  downstream  pipelines  must  be 
required  to  absorb  some  portion  of  take- 
or-pay  costs." 

The  Commission  recognizes  the  limits 
of  its  jurisdiction;  however,  the 
Commission  can  express  its  views  on 
LDC  absorption  in  full  recognition  and 
respect  for  the  rights  of  the  state 
commissions  to  determine  to  what 
extent  they  exericse  their  authority.'^ 
The  Commission's  point  is  that  its  action 
in  authorizing  interstate  pipelines  to 
charge  LDCs  for  take-or-pay  costs 
should  not  be  viewed  as  preventing 
action  by  the  state  commissions  to 
require  partial  absorption  of  those  costs 
by  LDCs  in  accordance  with  federal  and 
state  law. 

The  Commission  has  not  required 
,  downstream  pipelines  to  absorb  a 
portion  of  the  take-or-pay  charges  they 
incur  from  upstream  pipelines,  because 
the  downstream  pipelines  have  little 
input  into  the  original  contract 
negotiations."  The  Commission 


**  RequMt  for  Rehearing  of  Cincinnati  Cat  k 
Electric  Company  and  the  Union  Light.  Heat  A 
Power  Company. 

"W. 

**  Id.  See  also  requeat*  for  rehearing  of  Pacific 
Gaa  and  Electric  Company.  Indiana  Caa  Company 
Inc.  American  Cat  Aaaociation.  Orange  and 
Rockland  Utilitiee.  Inc.  Southern  California  Cat 
Company.  United  Ditlribution  Companiea. 
Tenneatee  Cat  Pipeline  Co..  at  al..  Contolidated 
Ediion  Company  of  New  York.  Inc.  Northern  Statet 
Power  Company  (Minnetota)  and  Northern  Statet 
Power  Company  (Wiacontinj.  South  Carolina 
Pipeline  Corporation.  Central  Ulinoit  Light 
Company,  and  Central  Hudaon  Gat  ft  Electric 
Corporation. 

**  Requeata  for  Rehearing  of  Board  of  Water.  Gat 
A  Light  Committioner.  Albany.  Georgia,  and  the 
Public  Service  Committion  of  the  Slate  of  New 
York. 

**  See  request  for  rehearing  of  Proceta  Cat 
Cooaumert  Group. 

"  Order  No.  SOO-H,  FERC  SUta.  S  Regt.. 
Regulationt  Preamblet  1 30867  at  p.  31.576  (1968). 
None  of  the  itate  agetMaea  that  filed  requetta  for 
reheanng  of  Order  No.  S28  object  to  the 
Commttiion't  tuggettion  regarding  potaible 
abaorptian  by  LDCa. 

**  E.g..  ^tx^3  Eattem  Tranamitaion  Corporation. 
43  FERC  \  n.486  (1988):  Texat  Cat  Tranamittion 
Corporation.  44  FERC  1 61.331  [1968). 


believes  that  the  degree  of  absorption 
by  each  primary  (upstream)  pipeline  is 
an  appropriate  contribution  to  funding 
take-or-pay  liability  by  the  pipeline 
segment  of  the  industry.  Many 
downstream  pipelines  are  also  primary 
upstream  pipelines  with  respect  to  some 
of  their  supply,  and  would  be  doubly 
burdened  by  a  requirement  of 
absorption  in  both  capacities. 
Furthermore,  where  gas  flows  through 
several  pipelines  on  its  path  to  an  LDC 
or  end-user,  a  requirement  that  each 
downstream  pipeline  absorb  a  portion  of 
the  take-or-pay  costs  would  result  in 
take-or-pay  costs  being  bom  fortuitously 
to  a  minimal  degree  by  some  consumers 
but  not  others,  depending  on  the  path 
taken. 

6.  Right  To  Challenge  Prudence 

The  American  Public  Gas  Association 
(APGA)  urges  the  Commission  to 
rescind  the  rule  under  Order  No.  500 
under  which  a  party  that  challenges  a 
pipeline's  prudence  in  incurring  or 
settling  its  take-or-pay  liability,  where 
the  pipeline  has  agreed  to  absorb  a 
portion  of  the  settlement  costs,  can  be 
held  liable  for  100  percent  of  those  costs 
if  the  pipeline  rebuts  the  challenge  and 
establishes  its  prudence.  The  APGA 
argues  that  this  rule  unlawfully  shifts 
the  burden  of  proof  under  section  4(e)  of 
the  Natural  Gas  Act  and  does  not  best 
serve  the  public  interest.  APGA  also 
submits  that  parties  must  be  afforded  an 
opportunity  to  reassess  their  decisions 
concerning  challenges  to  prudence  once 
the  Commission  has  approved 
alternative  cost  allocation 
methodologies.  According  to  APGA, 
decisions  whether  to  challenge  prudence 
are  based  on  the  cost  of  mounting  such  a 
challenge  and  the  consequences  of 
failure  as  compared  to  the  amounts 
which  the  customer  would  otherwise  be 
forced  to  pay  under  the  alternative 
recovery  mechanism.  Thus,  parties  that 
have  waived  their  right  to  challenge 
prudence  under  the  existing  purchase 
deflciency  allocation  should  have  a  right 
to  challenge  prudence  under  a  new 
allocation." 

The  Commission  will  not  now  change 
its  pohcy  on  challenges  to  a  pipeline's 
prudence  in  incurring  or  settling  take-or- 
pay  liabilities  or  contract  reformation 
costs,  where  the  pipeline  is  agreeing  to 
absorb  a  substantial  portion  of  those 
costs.  However,  if  a  customer  is 


*•  The  Citiet  of  Clarktville.  Springfield,  and 
Portland.  Tennettee.  and  the  Humphrey!  County 
Utility  District  (filing  jointly]  raite  thit  tame  ittue, 
directed  etpecially  toward  a  revised  allocation  by 
Tennetaee  Gat  Pipeline  Company.  The  Procett  Gat 
Coniumert  Group.  a(  al..  atk  if  partiet  will  be 
permitted  to  malie  new  prudence  electiont  at  to  the 
luma  allocated  under  a  new  method. 


assessed  a  greater  amount  of  take-or- 
pay  costs  under  a  revised  allocation 
methodlogy  than  under  the  existing 
methodology,  the  Commission  will  allow 
that  customer  to  challenge  prudence,  in 
accordance  with  existing  policies,  even 
though  it  had  previously  waived  such  a 
challenge.  This  is  consistent  with  the 
Commission's  practice  under  which 
parties  have  been  permitted  to  make  a 
new  election  whether  to  challenge 
prudence  with  each  pipeline  Hling  to 
recover  additional  costs. 

7.  Sunset  Date;  Relation  to  GICs 

Niagara  Mohawk  Power  Corporation 
and  the  Orange  and  Rockland  Utilities. 
Inc.  argue  for  retention  of  December  31, 
1990,  as  the  "sunset  date"  for  filings 
under  Order  No.  500.  The  APGA 
suggests  December  31, 1991.  The  NCSA, 
the  Cities  of  Clarksville,  Tennessee,  et 
al,  and  the  Iowa  UtiUties  Board  and 
Missouri  Public  Service  Commission 
argue  that  the  Commission  erred  by  not 
establishing  some  simset  date  after 
which  filings  to  recover  take-or-pay 
settlement  costs  through  special  billing 
mechanisms  can  no  longer  be  made. 

Niagara  Mohawk  argues  that  the  court 
in  American  Gas  Association  v.  FERC 
(AGA-I),'°  which  suspended 
enforcement  of  the  sunset  date  then  in 
effect,  agreed  that  there  were  good 
reasons  for  having  such  a  date,  and 
suspended  it  solely  because  the 
Commission  had  not  issued  a  final  rule 
in  the  Order  No.  500  series,  and  thus 
forced  pipelines  to  operate  under 
provisions  they  claimed  were  unlawful 
without  a  prior  opportvuiity  to  obtain 
review  of  those  provisions  in  court. 
According  to  Niagara  Mohawk,  the 
court  did  not  conclude  that  a  sunset  date 
was  inappropriate,  but  only  required 
that  any  sunset  date  established  in  the 
future  allow  an  opportunity  prior  to  that 
date  for  judicial  review  of  the  overall 
cost  recovery  program  and  of  each 
pipeline's  specific  proposal."  Niagara 
Mohawk  urges  the  Commission  to 
clarify  that  even  though  the  current 
December  31, 1990  sunset  date  need  not 
automatically  apply  to  new  take-or-pay 
cost  recovery  filings  under  Order  No. 
528,  the  Commission  has  not  abandoned 
the  notion  that  special  billing 
mechanisms  for  take-or-pay  settlement 
costs  are  temporary.  If  the  Commission 
has  abandoned  this  policy  in  favor  of  a 
perpetual  tracking  mechanism  as  a 
substitute  for  gas  inventory  charges 
(GICs),  then  Niagara  Mohawk  argues 


•o  888  P.  2d  136.  ISl  (DC  Cir.  1967). 
*■  Request  for  Rehearing  and  Clarification  of 
Niagara  Mohawk  Power  Corporation  pp.  3-4. 
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that  the  Commission  must  supply  some 
reasoned  analysis  for  the  diange." 

The  NCSA  argues  that  the 
Commission  misinterpreted  and 
exceeded  the  mandate  in  AGD-II  in  not 
providing  for  a  new  sunset  date,  and 
also  probably  made  the  take-or-pay 
jproplem  a  long-lasting  and  undesirable 
feature  of  pipeline  rate  design.  NCSA 
urges  the  Commission  to  obtain 
comments  from  industry  participants 
with  a  view  towards  identifying  a 
reasonable  simset  date." 

Niagara  Mohawk  and  Associated  Gas 
Distributors  argue  that  the  absence  of  a 
sunset  date  for  take-or-pay  filings  under 
Order  No.  500  threatens  some  of  the 
Commission's  goals  in  encouraging  the 
adoption  of  GICs  and  the  availability  of 
unbimdled  pipeline  services  that  are 
comparable  in  quality  and  reliability  to 
delivery  under  the  pipelines'  delivered 
sales  services.  Thus,  according  to 
Niagara  Mohawk,  as  long  as  a  pipeline 
faces  a  sunset  date  after  which  it  must 
have  a  GIC  in  place  in  order  to  recover 
future  take-or-pay  costs,  it  has  an 
incentive  to  develop  unbundled  services 
comparable  to  those  supporting  its 
merchant  function,  but  if  the 
Commission  now  eliminates  the  sunset 
date,  pipelines  will  have  no  incentive  to 
develop  GICs  at  all  because  they  will 
have  the  opportunity  to  continue  to 
recover  takeor-pay  costs 
retrospectively.'* 

The  Commission  remains  committed 
to  resolving  the  take-or-pay  problem  as 
quickly  as  possible  in  order  to  conclude 
the  transition  to  a  more  competitive  gas 
mcu'ket.  We  do  not  view  the  special 
billing  mechanisms  for  take-or-pay 
settlement  costs  as  a  permanent  feature 
of  pipeline  rate  design.  These 
mechanisms  were  devised  to  facilitate 
the  transition  to  open  access 
transportation  and  a  competitive 
markets  for  gas  at  the  wellhead  in  view 
of  pipelines'  take-or-pay  liabilities. 
Those  liabihties  arose  for  the  most  part 
in  the  early  and  mid-1980's  after  many 
pipelines  entered  into  contracts  for  the 
purchase  of  gas  which  proved 
uneconomical.  Sunset  dates  have  been 
established  in  the  past  to  prompt 
pipelines  and  their  suppliers  to  complete 
the  negotations  necessary  to  reformulate 
the  problem  contracts.  To  a  large  extent 
that  process  has  been  completed. 
However,  for  many  reasons,  there  are 
still  pipelines  that  have  not  completed 


the  transition,  and  are  still  faced  with 
currently  accuring  take-or-pay  liabilities. 
For  some  pipelines,  the  simset  date  for 
use  of  the  special  billing  mechanisms 
will  be  the  date  they  begin  using  a  gas 
inventory  charge  (GIC)."  Of  the  23 
pipelines  that  have  filed  special  take-or- 
pay  recovery  mechanisms  under  Order 
No.  500,  twelve  have  applied  for  GIC 
certificates.  Columbia  Gas  Transmission 
Corporation,  Transwestem  Pipeline 
Company,"  and  Northwest  Pipeline 
Corporation  have  accepted  permanent 
GIC  certificates;  Transcontinental  Gas 
Pipe  Line  Corporation,  Natural  Gas 
Pipeline  Company  of  America,  and 
Northern  Natural  Gas  Company  have 
accepted  certificates  for  interim  GICs; 
the  other  applications  are  pending.'^ 
The  Commission  has  articulated  its  - 
general  policy  of  fostering  the 
availability  of  unbundled  pipeline 
services  that  are  comparable  in  quality 
and  reliabiUty  to  pipeline  sales  service 
in  connection  with  GIC  applications. 
However,  the  realization  of  these  goals 
is  not  dependent  on  pipelines  having  to 
apply  for  GIC  authority,  and  the  lack  of 
a  sunset  date  for  special  take-or-pay 
billing  mechanisms  ought  not  delay 
progress  toward  those  goals.  Until 
pipelines  have  GIC  mechanisms  in 
place,  however,  some  form  of  special 
billing  mechanism  is  necessary  to  permit 
pipelines  a  reasonable  opportunity  to 
recover  an  equitable  share  of  their 
prudently  incurred  take-or-pay  costs. 
Since  the  transition  has  not  yet  been 
completed  by  all  pipelines,  die 
Commission  is  not,  at  this  time, 
imposing  a  new  sunset  date. 

8.  Exercise  of  Suspension  Power 

The  Associated  Gas  Distributors 
(AGO)  urge  the  Commission  to  prescribe 
a  suspension  policy  to  support  the 
settlement  process  by  suspending  tariff 
sheets  that  incorporate  alternative 
allocation  methodologies  for  the 
minimum  period  only  if  they  reflect  an 
agreement  negotiated  by  the  pipeline 
and  the  interested  parties.  Otherwise, 
AGD  argues  that  such  filings  should  be 
suspended  for  the  maximum  period  of 
five  months.  During  that  period, 
pipelines  and  affected  puties  would 


••  Citing.  Motor  Vehicle  Manufacturers  Asa'n  v. 
State  Farm  Mutual  Automobile  Insurance  Co.,  463 
U.S.  29. 42  (1963).  and  Tennessee  Gas  Pipeline  Co.  v. 
FERC.  867  F.2d  666, 600  (DC  Cir.  1969). 

*■  NCSA  Rehearing  pp.  21-23. 

**  Niagara  Mohawk  Rehearing  p.  a 


*•  See  El  Paso  Natural  Gas  Company,  43  FERC 
1 81.576  at  p.  62,438  (1988),  order  on  reb'g.  45  FERC 
1 61.250  at  pp.  61.739  40  (1988):  and  Natural  gat 
Pipeline  company  of  America.  50  FERC  1 61.071  at  p. 
61,189  (1990).  rehg  denied.  51  FERC \  61,014  (1990). 

**  Transwestem  Pipeline  Company  requests  that 
it  be  allowed  to  make  take-or-pay  passthrough 
filings  under  Order  No.  500  even  though  it  hat  a 
GIC.  Thit  ittue  will  be  resolved  in  ordert  on  the 
rehearing  requestt  pending  in  Transwestem 
proceedings,  not  here. 

*'  El  Paso  Natural  Gat  Company  hat  been 
granted  a  GIC  certificate,  tubjecl  to  Commitslon 
rulingt  on  requettt  for  rehearing. 


have  an  opportunity  to  continue  the 
settiement  process  and  the  pipelines 
would  have  incentive  to  reach  an 
agreement  with  the  affected  parties.  The 
Cities  of  Clarksville,  Tennessee,  et  at. 
assert  that  the  Commission  erreid  if  it 
intended  to  state  in  Order  No.  528  that 
revised  take-or-pay  recovery  filings 
would  not  be  suspended  If  there  is  to  be 
a  general  rule  on  suspension,  the  Cities 
argue  for  suspension  for  the  full  five- 
month  statutory  period 

The  Commission  stated  in  Order  No. 
528  that  it  would  act  on  take-or-pay 
recovery  filings  within  the  30-day  notice 
period  required  under  section  4(e)  of  the 
NGA.  but  did  not  say  that  such  filings 
would  be  accepted  without  suspension. 
The  Commission  will  continue  to  apply 
its  existing  suspension  policy  to  take-or- 
pay  filings  on  a  case-by-case  basis  in 
light  of  the  precedents  already 
established.  The  only  change  announced 
in  Order  No.  528  was  an  intention  not  to 
waive  the  30-day  notice  requirement 

9.  Refunds  vs.  Crediting 

St  Louis  Industrial  Users  Group 
(Users  Group)  argues  that  the 
Commission  erred  in  not  ordering 
immediate  refunds  of  amounts  collected 
under  the  unlawful  take-or-pay  fixed 
charges,  and  by  allowing  pipelines  to 
reconcile  liabilities  under  the  prohibited 
methodology  and  a  revised  methodology 
by  means  of  crediting  or  offsets. 
Members  of  the  Users  Group  are 
transportation  customers  of  Mississippi 
River  Transmission  Company  (MRT) 
which  no  longer  purchases  firom  its 
historic  pipeline  suppliers,  but  has 
incurred  substantial  take-or-pay  charges 
from  those  suppliers.  The  Users  Group 
asserts  that  they  are  entitled  to  refunds 
of  the  take-or-pay  charges  previously 
paid  to  MRT  for  the  historic  suppliers 
under  the  purchase  deficiency  allocation 
method,  and  that  such  refunds  cannot  be 
credited  against  any  take-or-pay  charges 
from  MRTs  current  supplier,  Arkla 
Energy  Resources.  Permitting  delays  in 
refunds  constitutes  a  fundamental 
denial  of  due  process,  Users  Group 
argues,  and  violates  Commission  policy 
against  offsets  and  the  court  decision  in 
Interstate  Natural  Gas  Association  of 
America  v.  FERC. " 

Kansas  Power  and  Light  Company 
(KP&L)  also  objects  to  the  Commission's 
recognition  of  the  possibility  of  crediting 
in  lieu  of  refunding,  and  argues  that  new 
allocation  methodologies  will  result  in 


••  756  F.2d  166  (DC  Qr  1965)  (refunds  owed  by 
producer*  to  pipelines  resulting  from  adjustments  in 
Btu  measurement  could  not  be  offset  against 
production-related  costs  owed  by  pipelinet  to 
producers). 
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take-or-pay  costs  being  aUocatad  to 
diffarent  castomer  danet,  so  that 
refimds  will  be  necessary  for  customers 
who  have  paid  under  the  purchase 
deficiency  method  but  are  not  liable 
under  an  alternative  mechanism.  The 
National  Association  of  Gas  Consumers 
also  argues  that  refunds  should  be 
required  immediately.  The  Iowa  Utilities 
Board  and  Missouri  Public  Service 
Commission  urge  at  least  partial  refunds 
immediately,  even  where  crediting  is 
possible,  on  the  grounds  that  a  crediting 
mechanism  is  potentially  anti- 
competitive, because  the  possibility  of  a 
credit  from  a  historic  supplier  could 
control  the  decision  whether  to  switch 
to  a  new  supplier. 

In  Order  Na  528  the  Commission 
ordered  all  pipelines  affected  by  AGD-U 
to  make  refunds  of  all  amounts  collected 
under  the  tariff  provisions  stayed  by 
that  order  and  to  file  a  refund  report 
with  120  days  of  the  order's  November  1. 
1080  issuance  date,  i.e.  February  28, 
1091.  unless  they  filed  superseding  tariff 
provisions  by  that  date.  (Downstream 
pipelines  were  given  until  30  days  after 
the  filing  of  refiuid  reports  by  their 
immediate  upstream  pipelines.)  Any 
such  superseding  provisions  must  be 
accompanied  by  a  plan  to  refund  or 
credit  amounts  collected  under  the 
superseded  provisions.  The  Commission 
believes  Order  No.  528  thus  provides  for 
prompt  refunds  in  response  to  the  AGD- 
II  decision.  The  Commission  recognized 
that  in  some  circumstances  crediting  of 
amounts  otherwise  subfect  to  refund 
against  liability  for  take-or-pay 
assessments  under  the  revised 
allocation  method  mi^t  be  proper.  In 
other  drcumstances,  such  as  those 
described  by  die  Users  Group  and 
KP&L,  crediting  may  not  be  possible. 
Obviously,  if  a  customer  that  has  paid 
take-or-pay  charges  under  the  old 
mediod  of  allocation  owes  less  than  it 
has  already  paid  (or  owes  nothing] 
under  a  new  method,  it  is  entitled  to  a 
refund.  U  a  cnstcnner  owes  more  under 
the  new  allocation  than  it  has  already 
paid  under  the  old  allocation,  even  if  its 
total  liability  under  the  new  allocation  is 
less  than  under  the  old.  a  pipeline  may 
properly  credit  what  the  customer  has 
already  paid  against  its  liability  under 
the  new  allocation.  The  Commission  will 
defer  consideration  of  die  Iowa  Utilities 
Board's  concerns  about  die  possible 
anti-competitive  effects  of  a  crediting 
mechanism  until  raised  in  connection 
with  a  specific  crediting  proposal. 

The  Commiaaion  orders:  The  requests 
for  rdiearing  of  Order  Na  528  are 
granted  in  part  and  denied  in  part  as 
discussed  fai  the  body  of  this  order. 

By  the  Commiulon. 


CommiMioner  Trabandt  concurred. 

Commissioner  Molar  concurred  with  a 
separate  statement  sttadied. 

CommiMknier  Laogdon  ooncmred  with  a 
■eparata  statement  to  be  issued  later. 
Unwood  A.  WatsoD,  |r.. 
Acting  Secretary. 

Appendix 

Requests  For  Rehearing  Of  Order  No.  528 

1.  Panhandle  Eastam  Pipe  Line  Co.  and 
Trunkline  Gas  Co. 

2.  Texas  Eastern  Transmission  Corp. 

3.  Entex  a  division  of  Arkla.  In& 

4.  Mobile  Gas  Service  Corp.,  at  aL 

5.  Eastern  Shore  Natural  Gas  Ca 

ft.  Alabama-Tennessee  Natural  Gas  Co. 

7.  New  York  Public  Service  Commission 

8.  New  Orleans  Public  Service  Inc. 

9.  Enron  (Transwestem,  Northern  Natural 
Florida  Gas) 

la  Columbia  Gas  Transmission  Corp. 

11.  National  Fuel  Gas  Supply  Corp. 

12.  Iowa  Utilities  Board  and  Missouri 
Public  Service  Commission 

13.  United  Municipal  Distributors  Group 

14.  United  Gas  Pipeline  Company 

15.  Associated  Natural  Gas  Company 

16.  CNG  Transmission  Corp. 

17.  Saguaro  Power  Company 

18.  Michigan  Consolidated  Gas  Company 

19.  Paciflc  Gas  and  Electric  Company 
2a  Indiana  Gas  Company.  Inc. 

21.  American  Gas  Association 

22.  Texas  Gas  Transmission  Corp. 

23.  Orange  and  Rockland  Utilities,  bic. 

24.  Board  of  Water.  Gas  k  Light 
Commissioners,  Albany,  Georgia 

25.  Natural  Gas  Supply  Association 

26.  Southern  California  Gas  Co. 

27.  St.  Louis  Industrial  Users  Group 

28.  United  Distribution  Companies 

29.  Atlanta  Gas  light  Company 

30.  Cinciimati  Gas  &  Elec.  and  Union  Light 
Heat  &  Power 

31  American  Public  Gas  Association 

32.  El  Paso  Natural  Gas  Company 

33.  Cities  of  ClarksvlUe,  Springfield,  and 
Portland,  et  aL 

34.  Niagara  Mohawk  Power  Corp. 

35.  Tennessee  Gas  Pipeline  Co.,  et  aL 

36.  ConsoUdated  Edison  Co.  of  New  York 

37.  Mississippi  River  Transmission  Corp. 

38.  Northern  States  Power  Co.  (Minn,  ft 
Wise.) 

39.  Alabama-Teimessee  Natural  Gas  Co. 
(supplemental) 

4a  South  Carolina  Pipeline  Corp. 

41.  Tennessee  Shippers 

42.  Central  Illinois  Light  Co. 

43.  Aikla  Energy  Resources 

44.  National  Association  of  Gas  Consumers 

45.  Kansas  Power  and  Light  Company 

46.  City  of  Willcox.  Arizona,  and  Arizona 
Electric  Power  Co^op. 

47.  Central  Hudson  Gas  ft  Electric 
Corporation 

48.  Process  Gas  Consumen  Group,  et  aL 

49.  Associated  Gas  Distributora 


lof  PfpeiineTake- 
or-Pay  Boyoiil  aad  Buydowa  Coats 
Tennessee  Gas  Pipeiins  Co^  a  Dlvioioa  oi 
Tenneco,  In:. 
[Docket  No.  RMgi-2-001] 
Issued  January  31, 1991. 
Moier,  Commissioner  concurring: 
I  have  supported  the  compromise 
underlying  this  order  because  we  must  do 
something  in  response  to  the  issuance  of  the 
court  mandate  in  the  ACD II case.  After 
years  of  uncertainty  in  this  area  of  take-or- 
pay  recovery,  we  need  to  establish  a  new 
passtluough  mechanism  and  be  able  to  move 
forward. 

I  do.  however  have  concerns  that  the 
approach  adopted  hera  may  be  too  rigid, 
requiring  us  to  accept  only  tariff  proposals 
that  meet  several  very  specific  criteria. 
Nevertheless,  I  believe  that  this  rehearing 
order  is  a  net  improvement  for  those  small 
customers  that  were  affected  most  harshly 
under  the  earlier  order.  Therefore,  I  concur. 
Elizabeth  Anne  Moler, 
Commissioner. 

[FR  Doc.  91-3537  Filed  2-13-91;  8:45  am] 
Muan  cooc  srir-oi-M 


OEPARTMENT  OF  LABOR 
Wag*  and  Hour  Dhrialon 
29CFRParte97 

induatrlM  In  Amarican  Samoa;  Waga 
Ordar 

AOKMCr.  Employment  Standards 
Administration.  Wage  and  Hour 
Division,  Labor. 
ACTHNft  Final  rule. 

StMMNAllv:  Under  die  Fair  Labor 
Standards  Act  twinimum  wage  rates  in 
American  Samoa  are  set  by  a  special 
industry  committee,  appouated  by  the 
Secretary  of  Labor.  After  such  a 
committee  has  investigated  conditions 
in  American  Samoa,  it  recommends 
minimum  wage  rates  which  must  be 
published  in  the  Federal  Register  and 
which  become  tha  new  wage  rates. 
Industry  Committee  No.  19  for  American 
Samoa  has  completed  its  review  and 
established  new  minimum  wage  rates, 
which  are  published  herewith. 
EPnwmn  dati:  This  rule  shall  become 
effective  on  March  1, 1991. 
FON  nmTHDi  mronMATiON  contact: 
Daniel  F.  Sweeney,  Deputy  Assistant 
Administrator,  Wage  and  Hour  Division, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  room  S3028, 
Washington,  DC.  202ia  Phone:  2(}2-523- 
8353. 

8UPPI.EMCNTARV  iMrowauTiow;  Pursuant 
to  sections  5, 6,  and  8  of  the  Fair  Labor 
Standards  Act  of  1938  (52  Stat  1062. 
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1064),  as  amended  (29  U.S.C.  205. 206, 
208)  and  Reorganization  Plan  No.  6  of 
1950  (3  CFR 1949-53  Comp.,  p.  1004),  and 
by  means  of  Administrative  Order  No. 
660  (55  FR  51171),  the  Secretary  of  Labor 
appointed  and  convened  Industry 
Committee  No.  19  for  Industries  in 
American  Samoa,  referred  to  the 
Committee  the  question  of  the  minimum 
rate  or  rates  of  wages  to  be  paid  under 
section  8  of  FLSA  to  employees  within 
the  industries,  and  gave  notice  of  a 
hearing  to  be  held  by  the  Committee. 

Subsequent  to  an  investigation  and  a 
hearing  conducted  pursuant  to  the 
notice,  the  Committee  has  filed  wnth  the 
Administrator  of  the  Wage  and  Hour 
Division  of  the  Department  of  Labor  a 
report  containing  its  Findings  of  fact  and 
recommendations  with  respect  to  the 
matters  referred  to  it. 

Accordingly,  as  authorized  and 
required  by  section  8  of  the  Fair  Labor 
Standards  Act  of  1938,  Reorganization 
Plan  No.  6  of  1950  and  29  CFR  511.18,  die 
recommendations  of  Industry 
Committee  No.  19  are  hereby  published, 
revising  SS  607.1  and  697.3  of  part  697, 
tide  29,  Code  of  Federal  Regulations. 
Because,  under  sections  5, 6,  and  8  of  the 
Fair  Labor  Stand.ird8  Act  and  29  CFR 
511.18,  the  Department  has  no  authority 
to  disapprove  the  recommended  rates 
set  by  the  industry  committee,  the 
Department  flnds,  pursuant  to  5  U.S.C. 
553(b)(3)(B),  diat  notice  and  public 
procedure  thereon  under  the 
Administrative  Procedure  Act  are  not 
.  necessary. 

This  document  was  prepared  under 
the  direction  and  control  of  John  R. 
Fraser,  Acting  Administrator,  Wage  and 
Hour  Division. 

Executive  Order  12291 

This  rule  is  not  a  "major  rule"  under 
Executive  Order  12291  because  it  is  not 
likely  to  result  in:  (1)  An  annual  effect  in 
the  economy  of  $100  million  or  more;  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  foreign 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  the  rule  under 
5  U.S.C.  553(b)  the  requirements  of  the 
Regulatory  Flexibility  Act  Public  Law 
96^54-,  94  Stat  1164, 5  U.S.C.  601  et  seq. 
pertain.ng  to  regulatory  flexibility 


analysis,  do  not  apply  to  this  rule.  See:  5 
U.S.C.  601(2). 

List  of  Subjects  in  29  CFR  Part  097 

Minimum  wages,  American  Samoa. 

Accordingly,  part  697  of  chapter  V  of 
tide  29,  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  697-1NDUSTRIES  IN  AMERICAN 
SAMOA 

Part  697  of  tide  29  CFR  is  amended  as 
follows: 

1.  The  authority  citation  for  part  697 
continues  to  read  as  follows: 

Authority:  Sees.  5,  6,  8,  52  Stat  1062. 1064; 
29  U.S.C.  205,  206,  208. 

2.  Section  697.1(a)(1),  (b)(1),  (c)(1). 
(d)(1).  (e)(1),  (f),  (g)(1).  (h)(1),  (i).  a)(l). 
(k),  (1).  (m).  (n),  are  revised  to  read  as 
follows: 

S  697.1    Wage  rates  and  industry 
deflnitkMts. 

*  *        *        •        * 

(a)  Fish  canning  and  processing  and 
can  manufacturing  industry.  (1)  "Hie 
minimum  wage  for  this  industry  is  $2.87 
an  hour  for  a  period  of  1  year  following 
the  March  1, 1991,  effective  date 
specified  in  §  697.3  and  $2.92  an  hour 
thereafter. 

*  *        •        *        • 

(b)  Shipping  and  transportation 
industry.  (1)  the  minimum  wage  for 
classification  A,  stevedoring,  lighterage 
and  maritime  shipping  agency  activities, 
is  $3.12  an  hour  for  a  period  of  1  year 
following  the  March  1. 1991,  effective 
date  specified  in  S  697.3  and  $3.24  an 
hour  thereafter.  The  minimum  wage  for 
classification  B,  all  other  activities,  is 
$2.96  an  hour  for  a  period  of  1  year 
following  the  March  1, 1991,  effective 
date  specified  in  §  697.3  and  $3.08  an 
hour  thereafter. 

*  •        ♦        *        «    _ 

(c)  Tour  and  travel  service  industry. 
(1)  The  minimum  wage  for  this  industry 
is  $2.44  an  hour  for  a  period  of  1  year 
following  the  March  1, 1991,  effective 
date  specified  in  S  697.3  and  $2.54  an 
hour  thereafter. 

*  *        •        *        • 

(dj  Petroleum  marketing  industry.  (1) 
The  minimum  wage  for  this  industry  is 
$2.91  an  hour  for  a  period  of  1  year 
following  the  March  1, 1991,  effective 
date  specified  in  S  697.3  and  $3.03  an 
hour  thereafter. 

*  *       •        •        • 

(e)  Construction  industry.  (1)  The 
minimum  wage  for  this  industiy  is  $2.70- 
an  hour  for  a  period  of  1  year  following 
the  March  1. 1991,  effective  date 
specified  in  S  697.3  and  $2.81  an  hour 
thereafter. 


(f)  Hotel  industry.  (1)  The  minimum 
wage  for  this  industry  is  $2.03  an  hour 
for  a  period  of  1  year  foUowhig  the 
March  1, 1991,  effective  date  specified  in 
S  697.3  and  $2.11  an  hour  thereafter. 

(2)  The  industry  shall  include  all 
'  activities  in  connection  with  the 
operation  of  hotels  (whether  privately  or 
government  owned  in  whole  or  in  part), 
motels,  apartment  hotels,  and  tourist 
courts  engaged  in  providing  lodging, 
vtrith  or  without  meals,  for  the  general 
public  incuding  such  laimdry  and 
cleaning  and  other  activities  as  are 
engaged  in  by  a  hotel  or  motel  or  other 
lodging  facility  on  its  own  linens  or  on 
garments  of  its  guests. 

{%)-Retailing,  wholesaling  and 
warehousing  industry.  (1)  The  minimum 
wage  for  this  industry  is  $2.34  an  hour 
for  a  period  of  1  year  following  the 
March  1, 1991,  effective  date  specified  in 
S  697.3  and  $2.43  an  hour  diereafter. 

(h)  Ship  maintenance  industry.  (1)  The 
minimum  wage  for  this  industry  is  $2.60 
an  hour  for  a  period  of  1  year  following 
the  March  1, 1991.  effective  date 
specified  in  §  697.3  and  $2.70  an  hour 
thereafter. 

*  •        •        *        • 

(i)  Bottling,  brewing  and  dairy 
industry.  (1)  The  minimum  wage  for  this 
industiy  is  $2.34  an  hour  for  a  period  of 
1  year  following  the  March  1, 1991, 
effective  date  specified  in  §  697.3  and 
$2.43  an  hour  thereafter. 

(2)  The  botding,  brewing  and  dairy 
products  industry  includes  the  bottiing, 
sale  and  distribution  of  malt  beverages 
and  soft  drinks  in  botdes  and  other 
containers  and  the  processing  or 
recombining  of  fluid  milk  and  cream  for 
wholesale  and  retail  distiibution  and  the 
manufacture  of  malt  beverages,  butter, 
natural  and  processed  cheese, 
condensed  and  evaporated  milk,  malted 
milk,  ice  cream  and  frozen  desserts; 
including  also  any  warehousing 
operations  incidental  to  the  above 
activities. 

(j)  Printing  and  publishing  industry. 
(1)  The  minimum  wage  for  this  industry 
is  $2.60  an  hour  for  a  period  of  1  year 
following  the  March  1, 1991.  effective 
date  specified  in  S  697.3  and  $2.70  an 
hour  thereafter. 

*  •        •        •        • 

(k)  Finance  and  insurance  industry. 
(1)  The  minimum  wage  for  this  industry 
is  $2.82  an  hour  for  a  period  of  1  year 
following  the  March  1, 1991,  effective 
date  specified  in  $  697.3  and  $2.93  an 
hour  thereafter. 

(2)  The  finance  and  insurance  industry 
includes  all  banks  (whether  privately  or 
government  owned  in  whole  or  in  part] 


/  VoL  66.  No.  SI  /  Thunday.  February  14.  1901  /  Ruleg  and  Rtgulatiom 


and  Inwl  companie*.  credit  agendea 
othar  than  banks,  holding  companias, 
other  iataatmant  companias,  collection 
agandaa.  brokers  and  dealers  in 
securitiee  and  ooouBodity  contracts,  as 
well  as  caiiiars  of  all  typiae  of  insurance, 
and  insurance  agents  and  brokers. 

(1)  Private  hospitala  and  educatioaaJ 
uisUtutioM  industry.  (1)  The  minimum 
wage  for  this  industry  is  $2.34  an  hour 
for  a  period  of  1  year  following  the 
March  1.  liOl.  afCective  date  specified  in 
1 667^  and  $243  an  hoar  thereeftar. 

(2)  This  indostiy  shaU  include  all 
activities  performed  in  connection  with 
the  operation  of  private  hospitals, 
nursing  homes  and  related  institutions 
primarily  engaged  in  the  care  of  the  sick, 
the  aged  or  the  mentally  ill  or  retarded 
who  reside  on  the  premises  of  such 
institutions,  private  schools  for  the 
mentally  or  physically  disabled  or  for 
gifted  children,  preschools,  elementary 
or  secondary  scliools,  or  institutions  (rf 
higher  education:  Provided,  however. 
That  this  industry  shaQ  not  include 
employees  of  the  Government  of 
American  Samoa  or  employees  of  any 
agency  or  corporation  of  the 
Government  of  American  Samoa. 

(m)  Goverament  employeea  industry. 
(1)  The  minimam  wage  for  this  industry 
is  $2.17  an  hour  effective  March  1. 1901. 

(2)  Tliis  industry  includes  all  activities 
of  employees  of  the  Government  of 
American  Samoa,  lliis  industry  does  not 
include  any  employees  of  the  United 
States  or  its  agencies. 

(n)  MisceUaneous  activities  industry. 
(1]  llie  minimum  wage  for  this  indust^ 
is  $1.92  an  hour  for  a  period  of  1  year 
following  the  March  1, 1991,  effective 
date  specified  in  S  687.3  and  $24)0  an 
hour  thereafter. 

(2)  This  industry  shall  indude  every 
activity  not  included  in  any  other 
industry  defined  herein. 

3.  Section  697.3  is  revised  to  read  as 
follows: 


iWTJi   Effacll«a« 

The  wage  rates  specified  in  9  097.1 
shall  be  effective  on  March  1, 1991. 

Signed  at  Washington.  DC  thia  ftth  day  of 
February.  19B1. 


DCMimiENT  OF  THE  INTERIOR 

Minarals  ManaganMfit  8«rvlo« 

30CFRPwt243 
RIN  101(»-AB37 

Serving  Of  OfflcM  Corrwpondano* 
Isauod  By  tha  Royalty  yanaoamont 


AOmcr:  Minerals  Management  Service 
(MMS),  Interior. 
action:  Final  rule. 


lohnB.] 

Acting  Adminiatrator,  Wage  and  Hour 

Division,  U.S.  Department  of  Labor. 

[FR  Doc  91-3S06  Piled  Z-13-91: 8:45  am] 
I  oooa  4Sia-tr-ii 


:  The  Minerals  Management 
Service  (MMS)  is  amending  its  Royalty 
Management  Program  (RMP]  appeal 
regulations  to  add  a  new  provision 
establishing  requirements  for  service  of 
official  cwrespondence  by  MMS. 
"Official  correspondence"  means  orders 
and  decisions  served  to  lessees,  lease 
operators,  reporters,  and  payors  on 
Federal  and  Indian  leases,  and  to 
refiners  participating  in  the 
Government's  Royalty-in-Kind  (RIK) 
program.  This  rulemaking:  (1)  Defines 
official  oxrespondence  subject  to  the 
regulation:  (2)  establishes  an  "addressee 
of  record"  to  whom  official 
correspondence  will  be  sent;  and  (3) 
defines  the  "date  of  service,"  whether 
the  document  was  physically  or 
constructively  delivered.  The  date  of 
service  established  in  accordance  with 
this  rale  is  the  beginning  date  of  the  30- 
day  time  period  provided  for  the  filing  of 
an  administrative  appeal  of  an  RMP 
order  or  decision. 

BPracnVI  DATE  April  1, 1991. 
TOR  FURTHBI  IWTOimATlOW  CONTACT: 
Dennis  C  Whitcomb,  Chiet  Rules  and 
Procedures  Branch.  Minerala 
Management  Service.  Royalty 
Management  Program,  Denver  Federal 
Center,  Building  85,  P.O.  Box  25165,  Mail 
Stop  3910,  Denver,  Colorado  80225  (303) 
231-3432  or  (FTS)  320-3432. 
suprLnMNTARV  iNroimATiON;  The 
principal  author  of  this  final  rule  is 
Marvin  D.  Shaver  of  the  Rules  and 
Procedures  Branch,  Royalty 
Management  Program,  Minerals 
Management  Service,  Lakewood, 
Colorado. 

I.  BackgrouBd 

On  December  13, 1988,  a  decision  was 
issued  by  the  Interior  Board  of  Land 
Appeals  (IBLA)  (IBLA-87-34g)  reversing 
a  December  18, 1986,  decision  by  the 
Director,  MMS,  that  an  appeal  (MMS 
8e-^73-OftG)  by  Coastal  Oil  and  Gas 
Corporation  (Coastal)  had  not  been  filed 
timely.  The  IBLA  decision  was  based  on 
the  fact  that  Coastal  had  previously 
provided  written  notification  to  RMP 


that  Agency  notices  should  be  sent  to  a 
specific  individual  in  the  company.  The 
RMP  sent  the  order  to  Coaatal  but  not 
to  the  attention  of  the  specified 
individual  as  directed.  The  order  took 
several  days  to  reach  the  q)ecified 
individual  after  it  was  received  by 
Coastal.  Althou^  over  30  days  has 
passed  between  the  data  that  Coastal 
received  the  RMP  orde"  and  the  date 
that  RMP  received  the  uppeal,  the 
specified  indi\idual  had  filed  the  notice 
of  appeal  within  30  days  from  the  date 
of  his  personal  receipt  of  the  order. 
Therefore,  in  the  absence  of  RMP 
regulations  governing  the  serving  of 
orders  or  decisions,  IBLA  ruled  that  the 
appeal  had  been  filed  timely  and 
consequently  reversed  the  Director's 
decision. 
The  IBLA  held: 

In  the  abaence  of  regulations  •pecifically 
delineating  how  service  of  an  invoice  by 
MMS  ii  effectuated,  a  payor  engaged  in  a 
business  relationship  with  MMS  may  specify 
a  particular  office  or  official  to  whom  bills  for 
collection  should  be  directed.  Service  of  an 
MMS  bill  or  collection  is  not  perfected  until 
receipt  by  the  official  previoualy  designated 
by  thie  payor  as  the  official  to  whom  such 
notices  should  be  directed. 

In  view  of  BBLA's  decision,  MMS 
published  proposed  regulations  in  the 
Federal  Register  on  January  3, 1990  (55 
FR  158),  to  specify  how  service  of 
official  correspondence,  including 
orders,  decisions,  demands  for  payment, 
and  notices  of  noncomphance  issued  by 
RMP.  is  to  be  effectuated.  In  response  to 
the  proposed  rulemaking,  MMS  received 
conmients  from  10  lessees /payors  and 
other  interested  parties.  All  of  these 
comments  were  considered  in  this  final 
rulemaking  and  are  discussed  below. 

This  rulemaking:  (1)  Defines  official 
correspondence  subject  to  the 
regulation;  (2)  establishes  an  addressee 
of  record  to  whom  official 
correspondence  will  be  sent:  and  (3) 
defines  the  date  of  service.  The  date  of 
service  established  in  accordance  with 
this  rule  is  the  beginning  date  of  the  30- 
day  time  period  provided  in  30  CFR  part 
290  for  the  filing  of  an  administrative 
appeal  of  an  order  or  decision.  It  is  the 
reaponsibility  of  the  addressee  of  record 
to  ensure  that,  (mce  received  at  the 
address  of  record,  the  document  is 
routed  to  the  proper  official  within  the 
company  and  that  any  appeal  is  filed 
within  30  days  of  receipt  of  an  order  or 
decision  at  the  established  address  of 
record.  In  cases  where  delivery  cannot 
be  consummated  with  the  addressee  of 
record,  the  final  rule  provides  that 
official  correspondence  is  deemed 
constructively  served  5  days  after  the 
date  the  document  is  mailed. 
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n.  Comments  Racdvad  oo  Proposed 
Rule 

As  stated  above,  MMS  published  a 
Notice  of  Proposed  RuleniJaking  in  the 
Federal  Register  on  Jamiary  3, 1090  (55 
FR  158).  The  proposed  rule  provided  for 
a  eo-day  public  comment  period  which 
ended  March  5,1990.  Ten  commenters 
(nine  industry  and  one  State)  submitted 
comments  during  the  comment  period. 
The  comments  that  were  received  are 
addressed  in  this  section  according  to 
the  principle  paragraphs  of  the  proposed 
rule.  The  text  of  the  final  regulations  has 
been  revised  to  reflect  comments  as 
appropriate.  No  comments  were 
received  from  Indian  representatives. 

(a)  Method  of  Service 

Paragraph  243.4(a)  of  the  proposed 
rule  described  the  method  of  service  of 
"official  correspondence";  i.e..  by 
deUvering  the  document  personally  or 
by  sending  the  document  certified  or 
registered  mail.  Comments  received  on 
the  proposed  method  of  service  are 
discussed  below: 

(1)  One  commenter  recommended  that 
the  final  rule  include  a  definition  of 
official  correspondence. 

Response:  The  MMS  agrees  with  this 
reconunendation  and  has  included  the 
following  description  of  official 
correspondence  in  paragraph  243.4(a)  of 
the  final  rule: 

Official  correspondence  includes  all  RMP 
orders  that  are  appealable  in  accordance 
with  the  provisions  of  this  part  and  30  CFR 
part  290. 

(2)  One  commenter  recommended  that 
all  official  correspondence  be  sent  by 
certified  mail,  return  receipt  requested, 
as  it  affords  the  best  method  of  verifying 
that  service  occurred  as  well  as  the  date 
of  service. 

Response:  It  is  MMS's  intention  to 
send  all  official  correspondence  by 
certified  or  registered  mail,  return 
receipt  requested.  However.  MMS  may 
also,  instead  of  certified  or  registered 
mail,  deliver  the  document  personally  to 
the  addressee  of  record  and  obtain  a 
signature  acknowledging  the 
addressee's  receipt  of  the  doctmient  In 
response  to  this  comment,  MMS  has 
revised  paragraph  243.4(a)  of  the  final 
rule  to  reflect  certified  or  registered  mail 
as  the  primary  method  of  service. 

fb)  Addressee  of  Record 

Paragraph  243.4(b)  of  the  proposed 
rule  provided  for  a  different  adcfa^ssee 
of  record  to  whom  official 
correspondence  would  be  dehvered 
depending  on  tiie  subject  matter 
involved.  Comments  received  on  die 
proposed  addressee  of  record  are 
discussed  below: 


(1)  One  coounenter  recommended  that 
the  lessee/payor  establiali  a  single 
address  to  which  all  corraspoodeace 
fitMn  MMS  should  be  sent  Another 
commenter  recommended  that  only  one 
address  be  designated  for  the  service  of 
correspondence  if  the  lack  of  a  response 
could  result  in  a  waiver  of  ri^ts  by  the 
addressee. 

Response:  The  maJOTify  of  the 
commenters  supported  the  proposed 
concept  of  a  different  addressee  of 
record  based  on  the  subject  matter 
involved.  Several  commenters  indicated 
that  it  is  not  practical  to  have  only  one 
addressee  of  record  for  all  official 
correspondence  because  of  the  many 
offices  involved.  They  stated  that  having 
a  specific  addressee  of  record  for 
correspondence  of  a  particular  nature 
would  help  ensure  that  the  appropriate 
person  received  the  correspondence  in  a 
timely  maimer.  The  MMS  concurs  and 
has  provided  for  different  addressees  of 
record  at  paragraphs  243.4  (b)  of  the 
final  rule  based  on  the  subject  matter 
involved. 

There  may  be  situations  where  official 
correspondence  falls  into  more  than  one 
subject  matter  category.  The  MMS  has 
added  a  new  paragraph  (b)(9)  to  the 
final  rule  which  provides  that  in  such 
situations,  MMS  may  serve  the  official 
correspondence  in  accordance  with  any 
one  of  the  appbcable  paragraphs. 

(2)  One  commenter  recommended  that 
a  hierarchy  be  established  for  selection 
of  an  addressee  of  record  tmder 
paragraphs  243.4  (bKl).  (b)(2),  and  (b)(5) 
of  the  proposed  rule,  llie  commenter 
suggested  that  these  paragraphs  should 
provide  for  two  addressees  of  record,  a 
preferred  addressee  of  record  and  an 
alternate  addressee  of  record. 
Consequently,  in  the  absence  of  a 
preferred  addressee  of  record,  MMS 
could  send  correspondence  to  the 
alternate  addressee  of  record.  Another 
commenter  recommended  that  a 
"catchall"  address  be  included  in  the 
final  rule  to  be  used  in  a  situation  where 
a  company  has  failed  to  identify  or  does 
not  have  an  addressee  of  record. 

Response:  The  identification  and 
maintenance  of  a  data  base  of  alternate 
and  "catchall"  addressees  of  record 
would  place  additional  administrative 
burden  on  MMS,  lessees,  lease 
operators,  reporters,  payors,  or  other 
parties.  In  MMS's  opinion,  the 
additional  effort  required  to  maintain 
alternate  and  "catchall"  addressees  is 
not  warranted.  Therefore,  the  final  rule 
estabhshes  only  one  addressee  of  record 
based  on  tiie  subject  matter  involved. 
Consistent  with  die  proposed  rule,  the 
final  rule  places  the  responsibilify  on  the 
refiner,  lease  operator,  reporter,  payor. 


lessee,  or  other  party  to  notify  MMS.  m 
writing,  of  any  addressee  chuiges. 

(3)  One  commenter  recommended  that 
a  separate  address  of  record  be 
eatablisbed  for  correspondence  relating 
to  differences  in  reporting  to  MMS's 
Productioa  Accoimting  and  Auditing 
System  (PAAS)  and  Auditing  and 
Financial  System  (AFS). 

Response:  The  MMS  disagrees  with 
this  recommendation.  The  lease 
operator  (reporter)  is  required  by  30  CFR 
216.21  to  submit  accurate  information 
regarding  production  on  the  lease.  U  the 
information  reported  to  PAAS  is 
different  from  information  reported  to 
AFS,  the  reporter  should  consult  with 
the  royalfy  payor  and  explain  any 
differences  to  MMS.  Paragraph 
243.4(b)(3)  of  the  final  rule  estabUshes 
the  addressee  of  record  for  PAAS 
reporters/pwyors. 

(4)  Two  comments  were  received  on 
paragrai^  243.4(b)(4)  of  the  proposed 
rule.  One  commenter  recommended  that 
the  specific  lessee  notices  covered  by 
this  paragrai^  be  identified.  The  other 
commenter  noted  an  apparent  overlap 
between  this  paragraph  and  paragraphs 
243.4(b)(2).  (bK3),  (b)(5),  (b)(6).  and  (b)(7) 
with  respect  to  notification  to  lessees. 
This  commenter  suggested  that  all 
correspondence  to  lessees  be  sent  to  the 
address  estabUshed  in  paragraph 
243.4(b)(4)  rather  than  to  the  address 
specified  in  one  of  the  other  paragraphs. 

Response:  As  stated  above  in  diis 
preamble,  MMS  has  included  a 
definition  of  official  correspondence  in 
paragraph  243.4(a)  of  the  final  rule.  In 
view  of  this  definition.  MMS  believes  it 
is  necessary  to  identify  specific  lessee 
notices. 

With  respect  to  the  apparent  overlap 
noted  by  the  second  commenter,  the 
lease  operator,  reporter,  or  payor 
established  in  paragraphs  243.4(b)(2), 
{b)(3).  (bK5).  (b)(6).  and  (b)(7)  may  not 
be  the  lessee.  Paragraph  243.4(bK4) 
establishes  an  address  for  the  lessee  to 
which  appbcable  official 
correspondence  may  be  sent.  As  noted 
earlier,  if  there  is  more  than  one 
applicable  paragraph,  new  paragraph 
(b)(9)  provides  Uiat  MMS  may  use  the 
addressee  under  any  of  the  applicable 
paragraphs  for  service.  The  MMS  also 
could  use  the  lessee's  address,  if 
desired,  to  send  the  lessee  copies  of 
correspondence  addressed  to  a  different 
operator,  reporter,  or  payor,  established 
by  one  of  the  other  paragraphs. 

(5)  One  comment  was  received  on 
proposed  paragraph  243.4(b)(6).  The 
commenter  stated  that  the  most  recent 
address  knowm  by  MMS  may  not  be  the 
proper  address  for  the  correspondence. 
This  commenter  recommended  that  the 
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addresM*  b«  based  solely  on  the 
address  specified  in  writing  by  the 
payor. 

Response:  The  MMS  concurs  and  has 
revised  paragraph  243.4(b)(6)  of  the  final 
rule  accordingly. 

(6)  One  conunenter  recommended  that 
the  lessee  or  other  party  designate  an 
address  to  which  correspondence  of  a 
miscellaneous  nature,  which  does  not 
fall  in  one  of  the  specified  categories, 
should  be  sent. 

Response:  This  rulemaking  relates 
only  to  official  correspondence  and  is 
not  intended  to  cover  miscellaneous 
correspondence.  As  stated  above,  MMS 
has  included  a  description  of  o^icial 
correspondence  in  paragraph  243.4(a)  of 
the  final  rule. 

(7)  Two  commenters  recommended 
that  the  addressee  of  record  be  "payor 
code"  specific  One  of  these  commenters 
suggested  that  companies  could  assign 
different  payor  numbers  for  di^erent 
locations,  etc.  having  different 
addresses  even  though  actual  payment 
of  royalties  and  other  monies  are  made 
utilizing  a  single  payor  number. 

Response:  It  is  MMS's  current  practice 
to  assign  a  different  payor  or  reporter 
code,  as  appropriate,  for  different 
locations.  Therefore,  the  addressees  of 
record  are  already  payor  or  reporter 
code  specific  as  recommended  by  these 
commenters. 

(8)  Two  commenters  recommended 
that  a  position  title  and  department 
name  be  the  addressee  of  record  rather 
than  the  name  of  a  specific  individual. 
This  approach  would  eliminate  the  need 
for  updates  resulting  from  turnover  of 
individuals  in  the  position. 

Response:  The  MMS  concurs  witli  this 
recommendation  and  has  provided  for 
either  position  title.  departme;it  name 
and  address,  or  individual  name  and 
address  as  the  addressee  of  record  in 
paragraph  243.4(b)  of  the  final  rule  for 
each  category  of  official 
correspondence. 

(9)  One  commenter  recommended  that 
the  final  rule  include  an  addressee  of 
record  to  receive  official 
correspondence  dealing  with  bonuses 
and  rentals. 

Response:  The  MMS  concurs  and  has 
included  an  addressee  of  record  for  this 
purpose  in  paragraph  243.4(b)(7)  of  the 
final  regulation. 

(10)  One  commenter  recommended  the 
addition  of  a  new  general  provision 
under  paragraph  243.4(b)  of  the  rule,  as 
follows: 

If  ■  party  spadfiea  in  writing  to  MMS,  Bureau 
of  Land  Management  or  Buneau  of  Indian 
Affair*,  aa  appropriate,  a  name  and  addreu 
which  should  ooastitute  its  addressee  of 
record  Dnder  sobparagrapha  1. 2.  3. 4.  S,  S, 
and  7  above,  official  conespondence  must  be 


personally  served  or  mailed  to  that  addressee 
to  constitute  service.  Nothing  shall  preclude  a 
party  from  specifying  different  names  and 
addresses  as  addresses  of  record  under  some 
or  all  of  these  sut^ragraphs. 

Response:  The  MMS  disagrees  that  a 
provision  of  this  nature  is  needed  in  the 
rtde  because  paragraph  243.4(a) 
specifies  that  official  correspondence 
will  be  served  by  sending  the  document 
to  the  address  established  in  paragraph 
243.4(b].  Because  one  objective  of 
paragraph  243.4(b)  is  to  establish  a  basis 
for  the  various  addresses  of  record. 
MMS  is  opposed  to  inclusion  of  the  last 
sentence  of  the  recommended  provision 
in  the  rule.  This  provision  would,  in 
MMS's  opinion,  allow  the  use  of  names 
and  addriesses  other  than  those 
established  by  the  final  rule.  The 
affected  party  may,  as  required  by 
paragraphs  243.4(b)(1)  through  (b)(8), 
notify  MMS,  in  writing,  of  any  addressee 
change  if  a  different  addressee  is 
desired. 

(11)  Several  commenters 
recommended  that  the  names  and 
addresses  of  governmental  departments 
responsible  for  receipt  of  notification  of 
address  changes  be  included  in  the  final 
rule  or  otherwise  provided  to  industry. 

Response:  The  names,  addresses,  and 
telephone  numbers  of  responsible  MMS 
offices  are  identified  in  KfMS's  AFS  Oil 
and  Gas  Payor  Handbook,  PAAS 
Reporter  Handbook.  PAAS  Onshore  Oil 
and  Gas  Reporter  Handbook,  and  Solid 
Mineral  Payor  Handbook.  A  copy  of  the 
applicable  handbook  has  been  provided 
to  lessees  and  payors.  Because 
responsible  government  offices  are 
subject  to  change.  MMS  is  of  the  opinion 
that  they  should  not  be  specifically 
identified  in  its  regulations. 

(c)  Date  of  Service 

Paragraph  243.4(c)  of  the  proposed 
rule  established  the  date  that  the  lessee, 
lease  operator,  payor,  reporter.  RDC 
refiner,  or  other  parfy  would  have  been 
deemed  to  have  been  served  with 
official  correspondence  at  the  address 
established  in  paragraph  243.4(b)  of  the 
proposed  rule. 

Under  the  proposed  rule,  official 
correspondence  was  to  be  considered 
served  on  the  date  that  it  is  received  by 
the  addressee  of  record,  as  evidenced  by 
a  signed  receipt  of  any  person  at  that 
address.  Comments  received  on  the 
proposed  date  of  service  are  discussed 
below: 

(1)  Two  commenters  expressed 
opposition  to  the  proposed  provision 
that  service  woidd  occur  upon  the 
receipt  of  the  document  by  any  person 
at  the  address  of  record.  Tliis  provision 
establishes  delivery  as  occtirring  at  the 
address  rather  than  by  actual  delivery  to 


the  designated  addressee.  Under  this 
provision,  it  would  be  the  responsibility 
of  the  company  to  ensure  that  the 
document  is  routed  to  the  proper  official 
within  the  company  and  that  any  appeal 
be  filed  within  30  days  of  the  company's 
receipt  of  an  order  or  decision. 

One  commenter  argued  against  the 
provision  on  the  basis  that  the  current 
MMS  appeal  period  of  30  days  is,  in 
most  cases,  too  short  to  respond 
effectively  to  official  notice  on  complex 
issues.  The  commenter  recommended 
that  the  appeal  period  be  lengthened  to 
90  days. 

Response:  A  10-day  grace  period  has 
been  provided  under  certain  conditions 
to  the  30-day  time  period  specified  in  30 
CFR  part  290.  See  54  FR  52796, 
December  22. 1989.  In  response  to  the 
commenter's  opposition  to  the 
establishment  of  delivery  occurring 
upon  receipt  by  any  person  at  the 
address  of  record,  it  is  MMS's  opinion 
that  a  signed  U.S.  Postal  Service  return 
receipt  card  is  the  easiest  and  most 
convenient  way  of  establishing  evidence 
of  delivery  of  a  document  by  the  U.S. 
Postal  Service.  Upon  receipt  of  the 
document  by  any  person  at  the  address 
of  record,  proper  internal  controls 
should  be  in  effect  to  ensure  that  it  is 
timely  routed  to  the  proper  official.  It 
would  be  inefficient  to  establish  a 
system  whereby  delivery  could  not  be 
effected  simply  because,  for  example,  a 
particular  person  is  on  vacation. 

Although  30  CFR  290.3  requires  that 
an  appeal  be  filed  within  30  days  from 
service  of  an  order  or  decision,  i  290.5 
allows  the  Director,  MMS.  upon  request, 
to  grant  an  extension  of  the  time  period 
for  filing  any  document  in  coimection 
with  the  appeal.  This  would  include 
statements  of  reasons  in  support  of  an 
appeal.  Also,  MMS  has  recently 
amended  its  appeal  regulations  to  allow, 
under  certain  conditions,  a  10-day  grace 
period  for  the  timely  filing  of  an  appeal 
(54  FR  52796,  December  22. 1989).  In 
view  of  these  provisions  in  its 
regulations.  N^S  considers  the  time 
period  allowed  for  filing  an  appeal  to  be 
adequate,  including  the  time  that  it  takes 
to  route  the  document  to  the  proper 
official.  Therefore,  MMS  has  retained 
the  proposed  date  of  service  as  being 
upon  "signed  receipt  of  any  person  at 
the  address." 

(2)  One  commenter  recommended  that 
MMS  consider  adding  a  provision 
whereby  the  signing  of  a  return  receipt 
would  constitute  a  presumption  of 
receipt  of  official  notice,  but  could  be 
rebutted  upon  a  showing  of  good  faith 
by  the  lessee  or  operator  when  there  is 
an  untimely  filed  appeal  resulting  from  a 
delay  in  communicatioa. 
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Response:  As  stated  in  MMS's 
response  to  comment  [c](l)  in  this 
preamble,  MMS  considers  the  time 
period  for  filing  an  appeal  allowed  in  its 
regulations  to  be  adequate,  including  the 
time  that  it  takes  to  route  the  document 
to  the  proper  official.  The  addressee 
should  be  responsible  for  any  delays  in 
communication  within  its  organization. 

(dj  Constructive  Service 

Paragraph  243.4(d)  of  the  proposed 
rule  provided  for  the  establishment  of  a 
"constructive  service"  date  5  days  after 
the  date  the  document  is  mailed  in  cases 
where  delivery  cannot  be  consummated 
at  the  addressee  of  record.  Comments 
received  on  the  proposed  constructive 
service  provision  are  discussed  below: 

(1)  Seven  commenters  stated  that  the 
provision  is  too  vague  and/or  does  not 
take  into  consideration  the  failure  of 
delivery  caused  by  others.  Three  of 
these  commenters  recommended  that 
the  provision  contain  language  placing 
the  burden  of  proof  on  MMS  to  show 
that  delivery  cannot  be  consummated  at 
the  address  of  record  before  it  could 
.  claim  constructive  service.  Two  of  these 
commenters  recommended  that  the 
following  language  from  die  preamble  of 
the  Notice  of  Proposed  Rule  be  included 
in  the  final  rule: 

This  provision  covers  such  situations  as 
nondelivery  because  the  addressee  has 
moved  without  filing  a  forwarding  address, 
the  forwarding  order  had  expired,  delivery 
was  expressly  refused,  or  the  document  was 
unclaimed  where  the  attempt  to  deliver  is 
substantiated  by  U.S.  Postal  Service 
authorities. 

Two  commenters  stated  diat  the 
provision  appears  to  violate  the 
addressee's  rights  without  due  process 
and  would  therefore  be  held 
unconstitutional  because  the  provisioo 
could  result  in  the  addressee's  loss  of 
valuable  rights  without  proper  notice 
and  through  no  fault  of  its  own. 
Therefore,  they  argued  that  it  is  not 
unreasonable  for  lessees  and  other 
parties  to  insist  on  actual  service  of 
official  correspondence. 

Response:  "The  MMS  agrees  with 
recommendations  that  the  final  rule 
contain  language  placing  the  burden  of 
proof  on  MMS  to  show  that  delivery 
cannot  be  consummated  before  it  can 
claim  constructive  service.  Therefore. 
MMS  has  included  the  recommended 
language  from  the  preamble  of  the 
proposed  rule  in  the  final  rule.  This 
language  describes  the  situations  where 
constructive  service  could  be  claimed 
and  specifies  that  the  attempt  to  deliver 
be  substantiated  by  U.S.  Postal  Service 
authorities. 

Paragraph  243.4(b]  of  the  final  rule 
places  responsibility  cm  die  lessee,  lease 


operator,  payor,  reporter,  RDC  refiner,  or 
other  parfy  to  notify  MMS.  in  writing,  of 
any  addressee  changes.  As  stated  in  the 
Notioe  of  Proposed  Rulemaking,  the 
addressee  should  not  in  MMS's  opinion, 
have  the  abilify  to  postpone  service  of 
official  correspondence  by  not  accepting 
delivery.  Consequently,  a  provision 
estaUisfaing  a  date  of  constructive 
service  in  cases  of  nondelivery  is 
considered  necessary  in  the  final  rule. 

(2)  Two  commenters  recommended 
that  the  5-day  constructive  notice  period 
be  increased.  One  commenter  stated 
that,  based  on  its  experience,  it  is  not 
uncommon  for  certified  or  registered 
mail  to  require  between  7  to  10  days  for 
delivery. 

Response:  The  MMS  agrees  with  the 
recommendation  that  the  final  rule 
provide  for  a  longer  constructive  notice 
period.  We  have  used  a  7-day 
constructive  notice  period  in  the  final 
rule  to  be  consistent  with  other 
regulations  within  the  Depcutment  at  the 
Bureau  of  Land  Management,  and  with 
current  experience  using  certified/ 
registered  mail.  A  sample  of  the 
correspondence  processed  at  MMS 
during  January  through  May  1990 
disclosed  that  100  percent  of  the 
certified/registered  mail  was  delivered 
within  a  7-day  period.  The  MMS 
believes  this  information  supports  a  7- 
day  period. 

m.  Procedural  Matters 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

This  final  rule  establishes  procedures 
for  the  serving  of  official 
correspondence.  Because  the  new 
procedures  will  not  result  in  any 
increase  or  decrease  in  costs  to  the 
Government  or  to  the  public  the 
Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  role  imder  Executive  Order  12291 
and  certifies  that  this  document  will  not 
have  a  significant  economic  effect  oo  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibilify  Act  (5 
U.S.C  601  et  seq.). 

Executive  Order  12630 

Because  there  are  no  additional 
economic  effects,  ^s  final  rule  does  not 
represent  a  govermnental  action  capable 
of  interference  with  constitutionally 
protected  property  ri^ts.  Thus,  a 
Takings  Implication  Assessment  need 
not  be  prepared  pursuant  to  Executive 
Order  12630,  "Government  Action  and 
Interference  with  Constitutionally 
Protected  Properfy  Rights." 


Paperwork  Reduction  Act  of  1980 

This  final  rule  does  not  contain 
information  collection  requirements 
wfaicfa  require  approval  by  the  Office  of 
Management  and  Budget  under  44  \}&C 
3501  et  seq. 

National  Environmental  Policy  Act  of 
1969 

It  is  hereby  determined  that  diis  final 
rulemaking  does  not  constitute  a  major 
Federal  action  signficantly  affecting  the 
qualify  of  the  human  environment  and  a 
detailed  statement  pursuant  to  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332(2)(C)) 
is  not  required. 

List  of  SubJecU  in  30  CFR  Pot  243 

Coal,  Continental  shelf,  Geothermal 
energy,  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum,  and  PubKc  lands-mineral 
resources. 

Dated:  January  9. 1991. 

James  M.  Hugbas. 

Deputy  Assistant  Secretary— Land  and 
Minerals  Management 

For  the  reasons  set  forth  in  the 
preamble.  30  CFR  part  243  is  amended  to 
read  as  foUows: 

PART  243— APPEALS— ROYALTY 
MANAQEyENT  PROGRAM 

1.  The  authorify  citation  for  part  243 
continues  to  read  as  follows: 

Aatfanitr  R.S.  463. 25  U.S.C  2;  R.S.  465. 25 
U.S.C  9;  sec  U.  41  Stat  45a  30  VS.C  188: 
sec  5. 44  StaL  1058.  aOU.S-C  285;  sec  10, 61 
SUt  915.  20  U.S.C  350;  sees.  5. 6. 67  Stat  464. 
465, 43  U.S.C  1334. 1335;  sec  24,  M  SUt  1573. 
30  U.S.a  1023. 30  U.S.C  1701  et  set). 

2.  A  new  1 243.3  is  added  and 
reserved  and  a  new  S  243.4  is  added  to 
subpart  A  of  part  243  to  read  as  follows: 

9343^    ExhauaUonofAdmMelntlve 
nenMowe.  Ltwswvoj 

S243j«   Servtceofofnciil 


(a]  Method  of  service:  Official 
correspondence  issued  by  the  Royalfy 
Management  Program  (RMP)  will  be 
served  by  sending  the  document 
certified  or  registered  mail,  return 
receipt  requested,  to  the  addressee  of 
record  established  in  paragraph  (b)  of 
diis  section.  Instead  of  certified  or 
registered  mail  RMP  may  deliver  the 
document  personally  to  Oie  addressee  of 
record  and  obtain  a  signature 
acknowled^ng  the  addressee's  receipt 
of  the  document  Official 
correspondence  includes  all  RMP  orders 
that  are  appealable  in  accordance  with 


/  Vol  56.  Na  31  /  Thursday.  February  14.  1991  /  Rule«  and  Hegulations 


the  provisioas  of  this  part  and  30  pFR 
part290L 

(b)  Adans»e0  of  record.  (1)  The 
addmsee  of  record  for  administrative 
coirespoadence  for  refiners 
participating  in  tha  government's 
Royal^-in-Kind  (ROC)  Program  is  the 
positi<m  title,  department  name  and 
address,  or  individual  name  and  address 
identified  in  the  executive  royalty  oil 
sale  contract  A  difCsrent  position  title, 
department  name  and  address,  or 
individual  name  and  address  may  be 
identified,  in  writing,  by  the  refiner/ 
purchaser  for  billing  purposes.  The 
refiner  must  notify  this  Minerals 
Management  Service  (MMS),  in  writing, 
of  all  addressee  changes. 

(2)  The  addressee  of  record  for  Form 
MMS-4071  (Semiannual  Report  of  RIK 
Oil  Entidements  and  Deliveries) 
correspondence  is  the  position  title, 
department  name  and  address,  or 
individual  name  and  address  reported 
by  the  operator  of  leases  committed  to 
ROC  contracts  on  its  most  recent  Form 
MMS-M71.  A  different  position  title, 
department  name  and  address,  or 
individual  name  and  address  may  be 
identified,  in  writing,  by  the  operator  for 
RDC  lease  status  purposes.  The  operator 
is  responsible  for  notifying  RMP,  in 
writing,  of  any  addressee  changes. 

(3)  The  addressee  of  record  for  serving 
official  cotTeqKmdence  on  anyone 
required  to  report  energy  and  mineral 
resources  removed  from  Federal  and 
Indian  leases  to  the  RMP  Production 
Accounting  and  Auditing  System  is  the 
most  recent  position  title,  department 
name  and  address,  or  individual  name 
and  address  diat  RMP  has  in  its  records 
fw  the  reporter/payor.  The  reporter/ 
payor  is  responsible  for  notif^ng  RMP, 
in  writing,  of  any  addressee  dianges. 

(4)  The  addressee  of  record  for  serving 
offidal  coneqxxidence  concerning 
<mshore  Federal  leases  is  the  current 
lessee  of  record  with  die  Bureau  of  Land 
Management  For  Indian  leases,  the 
addressee  of  record  is  dw  current  lessee 
of  record  with  the  Bureau  of  Indian 
Affairs.  For  offriiore  leases,  the 
addressee  of  record  is  the  current  lessee 
of  record  with  the  MMS  Offshore 
Minerals  Management  Program.  The 
lessee  is  responsible  for  notifying  die 
appropriate  Government  office  of  any 
addressee  changes. 

(5)  The  addressee  of  record  for  serving 
official  correspondence  in  connection 
with  reviews  and  audits  of  payor 
records  is  die  position  tide,  department 
name  and  adtbess.  m*  individual  name 
and  address  designated,  in  writing,  by 
the  cooqiany  at  the  initiation  of  the 
audit  or  the  most  recent  addressee  that 
was  spedfiad.  in  writing,  by  the  payor. 


(6)  The  addressee  of  record  for  serving 
official  correspondence  relating  to 
reporting  on  the  "Report  of  Sales  and 
Royalty  Remittance"  (Form  MMS-2014 
for  oil.  gas  and  geothermal  resources  or 
Form  MMS-4014  for  solid  minerals)  is 
the  most  recent  position  tide, 
department  name  and  address,  or 
individual  name  and  address  specified, 
in  writing,  by  the  payor.  The  payor  is 
responsible  for  notifying  RMP.  in 
writing,  of  any  addressee  changes. 

(7)  llie  addressee  of  record  for  serving 
official  correspondence  in  connection 
with  remittances  pertaining  to  rental 
and  bonuses  bt>m  nonprodudng  Federal 
leases  is  the  most  recent  position  tide, 
department  name  and  address,  or 
individual  name  and  address 
maintained  in  RMP  records.  Hie  payor 
is  responsible  for  notifying  RMP.  in 
writing,  of  any  addressee  changes. 

(8)  The  addressee  of  record  for  serving 
official  correspondence  including  orders, 
demands,  invoices,  or  decisions,  and 
other  actions  identified  with  payors 
reporting  to  the  RMP  Auditing  and 
Financial  System  not  identified  above  is 
the  position  tide,  department  name  and 
address  or  individual  name  and  address 
for  the  payor  identified  on  the  most 
recent  Payor  Confirmation  Report 
(Report  No.  ARR  290R)  of  a  Payor 
Information  Form  (HF)  (Form  MMS- 
4025  or  Form  MMS-4030)  returned  by 
RMP  to  the  payor  for  the  Federal  or 
Indian  lease  (see  30  CFR  210.51  and 
210.201). 

(9)  In  the  event  official 
correspondence  is  applicable  to  more 
than  one  category  identified  in 
paragraphs  (b)  (1)  through  (8)  of  this 
section.  MMS  may  serve  the  official 
correspondence  in  accordance  with  the 
requirements  of  any  one  paragraph. 

(c)  Dates  of  service.  Except  as 
provided  in  paragraph  (d)  of  this  section, 
official  correspondence  is  considered 
served  on  the  date  that  it  is  received  at 
the  address  of  record  established  in 
accordance  writh  paragrajrii  (b)  of  this 
section,  as  evidenced  by  a  signed 
receipt  of  any  person  at  that  address.  If 
official  correspondence  is  served  both 
personally  and  by  registered  or  certified 
mail  the  date  of  service  to  the  earlier  of 
the  two  dates,  if  they  ara  different 

(d)  Constructive  service.  (1)  If  delivery 
cannot  be  consummated  after 
reasonable  euuri  ai  die  address  of 
record  established  in  accordance  with 
paragraph  (b)  of  this  section,  official 
correspondence  %vill  be  deemed  to  have 
been  constructively  served  7  days  after 
the  date  that  the  document  is  mailed. 

(2)  This  provision  covers  such 
situations  as  nondelivery  because  the 
addressee  has  moved  without  filing  a 
forwarding  addrcws.  the  forwarding 


order  had  expired,  delivery  was 

expressly  rafused.  or  the  document  was 

unclaimed  whera  the  attempt  to  deliver 

is  substantiated  by  U.S.  Postel  Service 

authorities. 

[FR  Doc  01-3566  Filed  Z-lS-Ol;  845  am] 

BNJUNa  coos  4St 


DEPARTMENT  OF  VETETUNS 
AFFAIRS 

3a  CFR  Part  36 

DacrMs#  In  MudnNNn  Pvi'mii  tibia 
Intoraat  Rata*  on  Ouarantea  d 
Manufacturad  Horn*  Loana,  Noma  and 
Condominium  Loana,  and  Noma 
Improvamant  Loana 

aocncy:  Department  of  Veterans 
Affairs. 

ACTION:  Final  regulations. 

SMMMAIIY:  The  Department  of  Veterans 
Affairs  (VA)  is  decreasing  the  maximum 
interest  rates  on  guaranteed 
manufactured  home  unit  loans,  lot  loans 
and  combination  manufactured  home 
unit  and  lot  loans.  In  addition,  the 
maximum  interest  rates  applicable  to 
fixed  payment  and  graduated  payment 
home  and  condominium  loans,  and  to 
home  improvement  and  energy 
conservation  loans  are  also  decreased. 
These  decreases  in  interest  rates  are 
possible  because  of  recent 
improvements  in  the  availabilify  of 
funds  in  various  credit  markets.  The 
decrease  in  the  interest  rates  will  allow 
eligible  veterans  to  obtain  loans  at  a 
lower  monthly  cost 
tmcnvt  DATi:  February  5. 1991. 
ron  Fuimitii  wifohmatioh  contact: 
Mrs.  ludy  Caden,  Loan  Cuaranfy  Service 
(264),  Veterans  Benefits  Administration. 
Department  of  Veterans  Affairs.  610 
Vermont  Avenue  NW..  Washington.  DC 
(202)  23^-^042. 

supnjBMDrrAiiv  infowmation:  The 

Secretary  is  required  by  section  1812(f), 
tide  38,  United  States  Code,  to  establish 
maximum  interest  rates  for 
manufactiued  home  loans  guaranteed  by 
VA  as  he/she  finds  the  manufactured 
home  loan  capital  markete  demand. 
Recent  market  indicators — including  the 
prime  rate,  the  general  decrease  in 
interest  rates  charged  on  conventional 
manufactured  home  loans,  and  the 
decrease  of  other  short-term  and  long- 
term  interest  rates — have  shown  that  the 
manufactured  home  capital  markete 
have  improved.  It  is  now  possible  to 
decrease  the  interest  rates  on 
manufactured  home  unit  loans.  lot  loans, 
and  combination  manufactured  home 
unit  and  lot  loans  while  still  assuring  an 
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adequate  supply  of  funds  from  lenders 
and  investors  to  make  these  types  of  VA 
loans. 

The  Secretary  is  also  required  by 
section  1803(c),  title  38,  United  States 
Code,  to  establish  maximum  interest 
rates  for  home  and  condominium  loans, 
including  graduated  payment  mortgage 
loans,  and  loans  for  home  improvement 
purposes.  Market  indicators  similarly 
favor  reductions  in  the  maximum 
interest  rates  for  these  types  of  loans. 
These  lower  interest  rates  should  assist 
more  veterans  in  the  purchase  of  homes 
and  condominiums  or  to  obtain 
improvement  loans  because  of  the 
decrease  in  the  monthly  loan  payments 
for  principal  and  interest. 

Regulatory  Flexibility  Act/Executive 
Order  12291 

For  the  reasons  discussed  in  the  May 
7. 1981  Federal  Register.  (46  FR  25443),  it 
has  previously  been  determined  that 
final  regulations  of  this  type  which 
change  the  maximum  interest  rates  for 
loans  guaranteed,  insured,  or  made 
pursuant  to  chapter  37  of  title  38,  United 
States  Code,  are  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612. 

These  regulatory  amendments  have 
also  been  reviewed  under  the  provisions 
of  Executive  Order  12291.  VA  finds  that 
they  are  not  "major  rules"  as  defined  in 
that  Order.  The  existing  process  of 
informal  consultation  among 
representatives  within  the  Executive 
Office  of  the  President,  OMB.  VA  and 
the  Department  of  Housing  and  Urban 
Development  has  been  determined  to  be 
adequate  to  satisfy  the  intent  of  this 
Executive  Order  for  this  category  of 
regulations.  This  alternative 
consultation  process  permits  timely  rate 
adjustments  with  minimal  risk  of 
premature  disclosure.  In  summary,  this 
consultation  process  will  fulfill  the 
intent  of  the  Executive  Order  while  still 
permitting  compUance  with  statutory 
responsibilities  for  timely  rate 
adjustments  and  a  stable  flow  of 
mortgage  credit  at  rates  consistent  with 
the  market. 

These  final  regulations  come  within 
exceptions  to  the  general  VA  policy  of 
prior  publication  of  proposed  rules  as 
contained  in  38  CFR  1.12.  The 
publication  of  notice  of  a  regulatory 
change  in  the  VA  maximum  interest 
rates  for  VA  guaranteed,  insured  or 
direct  loans  would  deny  veterans  the 
benefit  of  lower  irtterest  rates  pending 
the  final  rule  publication  date  which 
would  necessarily  be  more  than  30  days 
after  publication  in  proposed  form. 
Accordingly,  it  has  been  determined  that 
publication  of  proposed  regulations 
prior  to  publication  of  final  regulations 


is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest 

(Catalog  of  Federal  Domestic  Assistance 
Program  numbers,  64.113, 64.114,  and  64.119.) 

These  regulations  are  adopted  under 
the  authorify  granted  to  the  Secretary  by 
section  210(c).  1803(c)(1).  1811(d)(1)  and 
1812  (f)  and  (g)  of  title  38.  United  States 
Code. 

These  decreases  are  accomplished  by 
amending  $5  36.4212(a)  (1).  (2).  and  (3). 
and  36.4311  (a),  (b).  and  (c)  and 
38.4503(a).  title  38.  Code  of  Federal 
Regulations. 

List  of  Subjecto  in  38  CFR  Part  36 

Condominiums.  Handicapped. 
Housing.  Loan  programs — housing  and 
community  development.  Manufactured 
Homes.  Veterans. 

Approved:  February  4, 1991. 
Anthony ).  Prindpi. 

Deputy  Secretary  of  Veterans  Affairs. 

PART  36-{AMENDED] 

38  CFR  part  36.  Loan  Cuaranfy.  is 
amended  as  follows: 

§36.4212    [Amwided] 

1.  In  §  36.4212.  remove  the  date 
"November  19, 1990",  wherever  it 
appears,  and  add.  in  its  place,  the  date 
"February  5, 1991". 

2.  In  §  36.4212,  paragraph  (a)(1). 
remove  the  number  "12",  wherever  it 
appears,  and  add,  in  its  place,  the 
number  "11 V4";  in  paragraphs  (a)(2)  and 
(a)(3).  remove  the  number  "11  Vi". 
wherever  it  appears,  and  add.  in  its 
place,  the  number  "11". 

§36.4311    [Amanded] 

3.  In  §  36.4311.  remove  the  date 
"November  19. 1990".  wherever  it 
appears,  and  add.  in  its  place,  the  date 
"February  5. 1991". 

4.  In  §  36.4311.  paragraph  (a),  remove 
the  number  "9Vi".  wherever  it  appears, 
and  add.  in  its  place,  the  number  "9";  in 
paragraph  (b).  remove  the  number  "9%", 
wherever  it  appears,  and  add.  in  its 
place,  the  number  "QV*";  in  paragraph 
(c).  remove  the  number  "11".  wherever  it 
appears,  and  add.  in  its  place,  the 
number  "10V4". 

§36.4503    [Amandad] 

5.  In  §  36.4503.  paragraph  (a),  remove 
the  number  "9W  and  "11".  wherever 
they  appear,  and  add  in  their  place,  the 
numbers  "9"  and  "10  Vi".  respectively. 

[FR  Doc.  91-3585  Filed  2-13-91;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA  7504] 

Uat  Of  Communitiaa  EHgibla  for  tha 
Sale  of  Flood  Inauranca 

agency:  Federal  Emergency 
Management  Agency.  FEMA. 
action:  Final  rule. 

summary:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  were 
required  to  adopt  floodplain 
management  measures  compliant  with 
the  NFIP  revised  regulations  that 
became  effective  on  October  1. 1986.  If 
the  communities  did  not  do  so  by  the 
specified  date,  they  would  be  suspended 
firom  participation  in  the  NFIP.  The 
communities  are  now  in  compliance. 
This  rule  withdraws  the  suspension.  The 
communities'  continued  participation  in 
the  program  authorizes  the  sale  of  flood 
insurance. 

EFFECTIVE  DATE:  As  shown  in  fifdi 
column. 

addresses:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  Ucensed 
property  insurance  agent  or  broker 
serving  the  eligible  communify,  or  from 
the  NFIP  at:  P.O.  Box  457,  Unham, 
Maryland  20706,  ftione:  (800)  638-7418. 
FOR  FURTHER  INFORMATKNi  CONTACT 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration,  (202) 
646-2717.  Federal  Center  Haza,  500  C 
Street.  Southwest,  room  416. 
Washington.  DC  20472. 
SUPPt.EMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  Special  Flood  Hazard 
Areas  in  these  communities  by 
publishing  a  Flood  Insurance  Rate  Map. 
In  the  communities  listed  where  a  flood 
map  has  been  published,  section  102  of 
the  Flood  Disaster  Protection  Act  of 
1973,  as  amended,  requires  the  purchase 
of  flood  insurance  as  a  condition  of 
Federal  or  federally  related  financial 
assistance  for  acquisition  or 
construction  of  buildings  in  the  Special 
Flood  Hazard  Area  shown  on  the  map. 


SUS2        Fwkwl  Bagtotef  /  Vol  5fl.  Na  31  /  Thuegd^^  Fehniwy  14.  MQt  /  Rnles  •nd  Smgaiatiaaa 


The  Director  finds  that  the  delayed 
effective  dates  wodd  be  tMrtiiy  to  Ihe 
public  interest.  Xh»  Director  ateo  finds 
that  notice  and  public  proceduw  >indar5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domettic  Atsiatance 
Nuabvte  irisfn|BiHte«UM~ne«l 
Insuranca." 

Pursuant  le  liM  praviaiaM  of  5  It&C 
e06(b).  the  AitMlrirtif .  IWaral 
bisurance  Administratian.  ts  vriiaa 
autkority  kt*  bean  delegated  by  the 


Director,  Federal  EmeigeBcy 
Management  Agency,  hereby  r^itrtifies 
that  this  rule,  if  promulgated  will  not 
have  ■  wyiifioBiit  economic  impact  on  a 
subatuitin  ntnnber  of  small  entities. 
ThiM  nil*  provides  routiiie  legal  aeikc 
T^^-\g  tke  ooouDuraty's  atotes  ia  the 
WFIP  wmi  JMpasea  no  wmw  rsyiirements 
or  jagalali— ■  on  <h«>e  pniticiipating 
communities. 

Lbt  of  Snhfecti  In  M  CFIt  Put  B4 
Flood  bisurance  and  floodplaiBS. 


PABT  44-IAMENOEO] 

1.  The  antharity  citation  for  part  M 
continues  to  read  as  follows: 

AiAodly:  42U.S.(1 4001  et.  taq^ 
ReoisanizaliOB  Ran  Na  3  of  U78,  E.Q.  12127. 

2.  Seotiaa  M.e  k  aoeoded  by  adding 
ia  alphabetical  aaqneaoa  new  entries  to 
tbetaUe. 

bi  aacb  entry,  te  aaspenaion  lor  eadi 
listed  ro—nwnity  has  been  withdrawn. 
The  entry  reads  as  faiows: 

tMJ   lMot( 


County 


Nfr 


. 


TranfeiA  Town  ol — 
Vwnon,  Town  of  — 


vwnQnn,  lown  or- 


090144 

Jwv  17. 1001  • 

090179 

Do 

MMTO 

Ob 

M»»47 

OS 

090099 

Os 

(M014a 

Oo      . 

090080 

Oo 

909994  ' 

Oo 

999102 ' 

Oe 

099099 

Oe 

090119 

Oo 

OBOOTT 

Do 

990121 

Do 

000002 

Oe 

0001  SO 

Oo 

Isaufid-  Mwuary  &,  IflBl. 
CM.' 
AdmmiM 


[PR  Ooc  n-3810  Hlad  ^U-at  «iiB  aa] 
icoot  •rto.AKn 


47CFRPwt61 

(cc  oaotat  tr-ttg,  poc  fi-iffi 


r:  Federal  Communications 
Commiasion  {FCQ. 
ACTION:  Final  rule. 


I  Tne  Commission  has  adopted 
a  Memonndum  Opinion  and  Order  on 
Reconsideration  that  afTmns,  with 
modAoationa,  ^  price  cap  regalatoiy 
staKtufe  applied  to  ATaT  tieginning 
July  1,  MH.  The  modtltcations  to  the 
price  cap  plan  an:  (1)  Amendment  of 
tbe  nries  to  perarit  an  incremental  net 
revenue  Mio^nng  to  support  a  iielow* 
band  Bfing:  (2)  amendment  of  the  rales 
to  permit  certain  noncontiOTetslal  tariff 
restnictnres  to  be  gnren  stieauilined 


tariff  review  treataaent:  (3)  exciosion  of 
promotional  filings  from  price  index 
credit:  («|  crealiaa  of  a  new  aervice 
categoiy  in  the  608  services  banket  for 
800  Direoloiy  Aeaietanca;  and  (S)  coot 
rhanots  aaaooiaied  «nth  changes  ia 
Generally  Aooqptad  Arooanting 
Prindpies  wiH  be  given  exogonoui 
treatment  after  a  oaaa-by-caae  review  to 
ensure  that  exogenous  treatment  does 
not  result  in  double-oonBttag  of  the  oool 
with  another  variable  in  tba  price  cap 
index.  These  raodificattons  resolve 
issues  that  were  raised  on 
reconsideration  of  the  AT&T  Price  Cap 
Order. 


J  MTI:  March  18. 1991,  except 
that  the  amendment  to  i  S1.42(cK7)  AaitH 
become  effective  Febrnary  14, 1991. 
raw  RMimi  MraNMiinON  COMTMT: 
Mary  Brown,  Common  Canter  Bureau, 
(202l)«Sa-6668. 

tmn  Miirmr  wpoiwuTiOii. 

Background.  Notice  of  ftopoaad 
Rulemaking,  In  the  Matter  of  Policy  cmd 
Rules  Concerning  Rates  tor  Donilnaut 
Carriers,  CC  Docket  No.  87-313. 
Adopted;  Aogost  4. 1987.  BeJeaaed: 
AugBSt  n .  1967  52  PR  33882  [Sept.  9, 
1987j.  By  the  Gommission.  Furiner 
Notice  of  ftmni99d  Rdemridng,  fai  ^ 
Matter  of  Micy  and  lidae  Ooooan^ 
Rates  for  Dominant  Caaiaca,  CC  Oockat 


No.  87-3U.  Adopted-.  May  12. 1988. 
Released.  May  2S,  1988. 58  FR  22398 
[]une  IS,  118^.  By  ttie  Oomniiaoiun. 
Report  and  Order  and  Second  Farther 
Notioe  of  Propoaed  Rnlenialdng,  CC 
Docket  Ma  8f-SlS.  AdctptM^  Mardi  18. 
198a  Mehaeed.  April  17, 1988.  54  PK 
19836  (May  •.  198^.  By  the  Coniniieaion. 

Sununaiy  af  Sapori  and  Oriar 

This  is  a  suuuuny  of  me 
CoBunission  s  Memorandum  Opinion 
and  Order  on  Reconsideration  in  in  tne 
Matter  of  Policy  and  Rnies  Concendng 
Rates  for  Dominant  Carriers.  CC  Docket 
No.  87-313,  FCC  tl-15,  Adiq>ted  January 
10, 1991,  and  Released  February  8, 1991. 
By  the  ConuuissiuiL 

The  full  text  of  this  Commission 
decision  iB  available  for  inspectioa  and 
copying  during  normal  buainess  hours  in 
the  FCC  Dockets  Branch  (room  230^ 
1919  M  Street  NW,.  Washii«ton  DC  Hie 
completed  text  of  this  dedsioa  may  also 
be  purchased  from  (be  Commiaoion's 
copy  oontractot.  International 
Transcription  Services.  (202}  8S7-38Qa 
2108  M  Street,  suite  14a  Washington. 
DC  20037.. 

/.  Introdmstion 

1.  Price  cap  rogalation  lor  most  of 
ATftTs  oonunon  oanier  sorvioas  has 
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been  in  effect  for  a  period  of 
approximately  a  year  and  a  half. 
Eighteen  parties  have  asked  this 
Commission  to  reconsider  various  parts 
of  the  price  cap  system  that  were 
implemented  on  July  1, 1969.  In  the 
instant  order,  we  generally  affirm  the 
price  cap  system  as  it  was  adopted  and 
implemented,  and  we  make  a  series  of 
clarifying  statements  and  amendments 
to  our  rules.  First,  we  make  minor 
clarifying  amendments  to  our  rule 
specifying  the  cost  showing  that 
accompanies  below-band  rates.  We  also 
make  minor  clarifications  to  our 
streamlined  tariff  procedures  so  that 
certain  simple,  noncontroversial  filings 
that  would  otherwise  be  subject  to  more 
lengthy  notice  periods  may  be  given 
streamlined  treatment.  We  also  clarify 
treatment  of  promotional  offerings  under 
price  cap  regulation  and  resolve  the 
classification  of  800  data  base  service. 
We  create  a  new  service  category  in  the 
800  services  basket  for  use  when  800 
data  base  service  becomes  incorporated 
into  price  cap  regulation  on  July  1, 1991. 
Finally,  we  decide  that  changes  in 
Generally  Accepted  Accoimting 
Principles  should  be  evaluated  on  a 
case-by-case  basis  to  determine  if 
exogenous  treatment  is  warranted.  We 
deny  the  remaining  petitions. 

2.  In  the  ATftT  Price  Cap  Order,  the 
Commission  confirmed  the  tentative 
conclusion  that  incentive  based 
regulation  is  superior  to  rate  of  return 
for  the  regulation  of  certain  dominant 
carriers.  Policy  and  Rules  Concerning 
Rates  for  Dominant  Carriers,  4  FCC  Red 
2873  (1980)  (AT&T  Price  Cap  Order).  The 
Commission  concluded  that  a  system  of 
regulation  that  "capped"  prices,  but  not 
profits,  of  certain  companies  would 
provide  incentives  to  those  companies 
to  improve  management  of  underlying 
costs  and  increase  responsiveness  to 
consumer  demand.  Under  price  cap 
regdation,  rates  AT&T  may  charge  for 
services  are  limited  for  tariff  review 
purposes  by  a  predetermined  formula 
that  operates  as  a  benchmark  of  cost 
changes  AT&T  is  likely  to  experience.  If 
AT&T  can  reduce  the  change  in  its 
actual  costs  to  a  level  below  the  change 
in  the  benchmark,  it  is  permitted  to 
benefit  from  improved  earnings.  Thus, 
the  formula  provides  AT&T  with 
incentives  to  reduce  its  total  costs  each 
year  to  levels  lower  than  existing  rate  of 
return  regulation  could  be  expected  to 
produce.  Consumers  benefit  under  the 
plan  because  the  benchmark  formula 
requires  AT&T  to  be  more  productive 
than  it  historically  has  been,  and 
because  the  incentives  within  the  plan 
to  lower  costs  will  enable  AT&T  to 
lower  rates. 


3.  The  AT&T  price  cap  plan  divides 
most  of  AT&Ts  services  into  several 
groups,  or  "baskets,"  each  governed  by 
its  own  price  cap  index.  The  price  cap 
index  is  computed  with  a  three-part 
formula.  First,  inflation  is  counted. 
Second,  the  amount  of  inflation  is 
reduced  by  a  3  percent  productivify 
offset  that  represents  the  difference 
between  AT&Ts  productivify  and  the 
productivify  in  the  economy  as  a  whole 
plus  a  .5  percent  Consumer  Productivify 
Dividend.  Third,  the  formula  is  adjusted 
for  specific  cost  changes  known  as 
exogenous  cost  factors  that  generally 
result  fitim  changes  in  the  Commission's 
rules  or  from  other  changes  beyond  the 
control  of  AT&T.  Exogenous  costs 
include,  for  example,  changes  in  the 
access  rates  AT&T  pays  for  use  of  the 
local  network.  Compliance  with  the 
price  cap  is  measured  by  a  formula 
known  as  the  Actual  Price  Index  that 
measures  aggregate  rates  in  a  basket. 

4.  The  three  baskets  are:  (1) 
Residential  and  Small  Business,  which 
includes  the  basic  Message 
Telecommunications  Schedule  (MTS — 
day,  evening,  and  night/weekend), 
international  MTS,  operator  and  credit 
card  calling,  and  Reach  Out  plans;  (2) 
the  600  Services  basket,  which  includes 
all  600  services',  and  (3)  the  Business 
basket,  which  includes  services  used 
almost  exclusively  by  business 
customers — ProAmerica,  WATS, 
Megacom.  SDN,  other  switched  services, 
and  private  line  services.  Hie  baskets 
are  further  divided  into  service 
categories. 

5.  Under  price  cap  regulation.  AT&T 
may  file  rate  changes  subject  to 
streamlined  tariff  review  provided  that 
its  rates  remain  below  the  cap  as 
determined  by  the  three-part  formula 
and  provided  that  rates  in  each  service 
category  do  not  increase  or  decrease 
more  than  5  percent  per  year,  adjusted 
for  changes  in  the  cap.  Streamlined  tariff 
review  enables  AT&Ts  tariff  filings  to 
take  effect  on  14  days'  notice.  These 
filings  are  also  presumed  lawful.  Rates 
that  are  within  the  cap  and  band 
limitations  are  therefore  said  to  fall 
within  the  "no-suspension"  zone — they 
will  generally  not  be  suspended  for  tariff 
review  purposes. 

6.  Price  changes  that  are  above  or 
below  the  5  percent  pricing  "bands"  or 
that  are  above  the  cap  must  be 
accompanied  by  cost  support,  and  are 
subject  to  longer  notice  periods  before 
they  can  take  effect  In  addition,  any 
restructiuing  of  the  tariff  is  not 
streamlined  and  is  reviewed  on  a  45  day 
notice  period.  New  services,  which  are 
defined  as  any  offering  that  expands 
customers'  choice,  are  likewise  not 


streamlined,  and  must  be  accompanied 
by  a  showing  sufficient  to  demonstrate 
that  the  new  offering  will  provide  a 
positive  contribution  to  revenue. 

//.  Structure  of  Baskets  and  Bands 

A.  Lower  Bands  and  Below  Band  Filings 

7.  Various  parties  dispute  the  need  for 
lower  bands  and  the  accompanying 
tariff  requirements  for  below-band 
filings.  AT&T  and  large  users  contend 
that  lower  bands  prevent  AT&T  from 
offering  consumers  lower  rates,  interfere 
with  competition,  and  will,  if  retained, 
lead  to  aggregate  rate  increases.  Other 
parties  argue  that  lower  bands  are  a 
useful  means  of  guarding  against 
potentially  predatory  activify,  and  urge 
us  to  limit  further  AT&Ts  abilify  to  file 
streamlined  price  decreases. 

a  In  the  AT&T  Price  Cap  Order,  the 
Commission  imposed  lower  bands  on 
aggregate  rates  in  a  service  category  out 
of  an  abundance  of  caution,  recognizing 
that  lengthier  notice  periods  and  cost 
support  requirements  for  price  decreases 
larger  than  5  percent  would  slow 
implementation  of  price  decreases. 
Since  that  decision  was  reached,  this 
Commission  has  initiated  a  rulemaking 
to  examine  the  extent  of  competition  for 
interexchange  services.  Unlike  the  price 
cap  proceeding,  which  assumed 
arguendo  the  dominant  status  of  AT&T, 
the  Interexchange  proceedings  seeks  to 
examine  competition  in  the 
interexchange  market  and  to  enact 
regulatory  reform,  if  appropriate,  to 
reflect  current  market  conditions. 
Competition  in  the  Interexchange 
Marketplace  (Notice  of  Proposed 
Rulemaking),  5  FCC  Red  2627  (1990). 
Among  the  tentative  conclusions 
contained  in  the  Interexchange  Notice, 
is  a  proposal  to  eliminate  lower  bands  in 
the  Business  Services  Basket.  We 
believe  that  due  to  the  more  extensive 
record  developed  in  that  proceeding  on 
the  state  of  competition  in  the 
interexchange  market  the  need  for 
lower  bands  is  an  issue  that  can  best  be 
decided  in  the  Interexchange  docket 

9.  Until  a  decision  concerning  lower 
pricing  bands  is  reached  in  the 
Interexchange  docket  price  decreases 
greater  than  5  percent  in  a  service 
category,  adjusted  for  changes  in  the 
price  cap  index,  will  be  permitted  to 
take  effect  on  45  days'  notice.  We  also 
continue  our  requirement  for  AT&T  to 
file  cost  support  to  demonstrate  that  its 
prices  for  the  relevant  service  category 
cover  its  average  variable  cost.  We  wish 
to  clarify,  however,  that  there  exist 
different  ways  to  demonstrate  that  a 
service  category's  rates  cover  its 
average  variable  cost  One  way  is  to 
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pnacnt  th»  mwtagt  variable  cost  of  ths 
■wics  catflfoiy.  Another  is  to  provide 
an  incraaental  net  teveaae  showiag. 
We  have  accordingly  amended 
i  61.49(d)  of  our  rules  to  give  effect  to 
this  darificatkM. 


16.  We  decline  to  segregate  fivther 
AT&Ts  services  into  oiare  than  three 
baskets,  as  some  petitioneis  bave 
suggested.  In  designirig  ATftTs  baskets 
and  beads,  the  Cnmminwnn  observed 
that  subjecting  dlfierent  groups  of 
seivicas  to  separate  price  caps  impairs 
econoBtic  efficiency.  One  cap  on  aD  of 
ATftTs  services  aiguably  could 
generate  the  most  efficient  results 
because  prices  could  be  set  in  the  most 
efficient  way  to  recover  company  costs, 
while  Ae  cap  on  prices  would  drive 
ATftT  to  lower  those  costs  tiiron^ 
productivity  gains.  The  Commission 
neverthelees  rejected  this  approach  is 
fmror  of  mokiple  baskets,  each  subject 
to  B  eeparate  cap,  because  a  sin^ 
basket  ynxAd  have  given  ATftT  toe 
nach  pricing  flexibiity.  Multiple 
baskets,  however,  raise  Afferent 
complications.  Every  tine  a  new  basket 
is  created,  ikm  process  of  aBocsting 
eaagenoua  costs  aawng  baskets 
baceans  OMire  bardensone,  induding 
IIm  prooass  of  easariag  that  the  con<ect 
allocatioa  was  aiada.  Moraover.  stace 
tha  ptadactivity  offwt  used  to  the  prtee 
cap  ffB»— ito  is  based  aa  total  company 
productivity  peif  oaaaace,  application  of 
the  ofiMt  to  aaoh  of  aevaral  basket 
raises  ompcots  afbaut  the  aoouracy  of 
the  offset  as  appUad  to  that  partcubr 
segment  of  tha  fim's  operatiooa  Otvaa 
these  coMerae  ow  asaltiple  baakiats, 
petittoaaas  have  aat  daaioostntad  tha 
iiiiiiil  liifalhis  MHpiigBlii  II has  wiltiiii 

basket  and  the  Boatoeas  basket 
C  Related  Issues 

L  Service  oatqgofy  haatk.  11.  Wa  will 
not  further  divide  the  aarvice  catagorias 
originaHy  adaptad.  fa  tha  Rasidantial 
aod  Small  Btiiif  ss  ba^t  thass  are  six 
service  catataiiaa.  Four  of  tfaasa 
ratagfirfatf  ate  bssic  loiM  distanos 
service:  Day,  evenly  night/ wedcend. 
and  international  o^og.  Operator  and 
credit  card  callingi  which  are  oSered  in 
conjuBction  arifh  the  basic  sdwdulw 
offeriaga.  are  In  a  separate  oatagoiy. 
Reacih  Out  America,  aa  optional  o^&ng 
planaSand  as  an  ahemative  to  bask 
long  distance  service,  is  tiie  ^xth 
catagoiy. 

12.  Inward-diaBqg  BOO  services  are 
divided  into  four  categories— Readyfine 
800,  AlVT  too.  Msgaoom  800.  and  all 
other  800— reflecting  (he  diffetent  }ype$ 
of  800  service  ATFT  effesk  Thus,  (he 


first  two  faasketi    Rnsidaatial  and 
Small  Btisinass  as  wall  as  WO  Services — 
utilise  naixowly  defkied  service 
categories,  particularly  given  the 
number  of  services  assifsad  to  each. 
Commantars  have  not  suggestwl  how  wa 
would  farther  apUt  the  narrow  service 
categories  in  these  two  baskets,  short  of 
banding  individual  rate  elemeats.  Rate 
element  banding  greatly  adds  to  the 
adoiinistrative  burdens  associated  with 
price  cap  regulation,  in  direct  (H>position 
to  the  Commiasion's  stote  goal  af  easing 
administrative  burdens.  We  therefore  do 
not  believe  that  further  segregate  of 
these  categories  is  necessary  or 
desirable. 

13.  SiaoQarly,  we  decline  to  expand 
the  nuasber  of  categories  in  the  Business 
services  basket  In  selecting  the  basket 
and  category  ooafiguratico  applied  to 
AT&Ts  busJaess  services,  the 
Conuaissioo  found  that  these  offerings 
were  subject  to  the  greatest  amount  of 
competitioa.  Furthermore,  the 
Commission  specifically  recognised  the 
concerns  partias  had  expressed  with 
respect  to  private  luie  offerings,  and 
elected  to  separate  private  line  into  two 
categories — voice  grade  and  below,  and 
all  other  private  liae.  Moreover,  the 
seven  service  categories  in  this  basket 
already  outnumber  the  six  categories  in 
the  Residential  basket  and  the  four 
categories  in  the  800  Services  basket 
Given  the  relative  size  of  the  baskets, 
measured  in  tacms  of  revenues,  the 
Business  basket  is  already  aabject  to 
more  service  category  segmentation 
than  the  other  baskets.  We  also  disagree 
that  the  present  configuration  of  baskets 
and  service  calegories  wiH  contribute  to 
unlawful  cross  fvbf'dT*TMAii.  tinw>  the 
existing  configoration  has  been  carefully 
designed  to  segregate  residential  and 
business  services. 

2.  Residential  price  iadex.  14.  The 
ATAT  Mce  Cap  Ocder  requires  AT&T  to 
■aintain  an  index  of  residiantial  prices 
as  an  additianal  check  on  '•Jw^y  in 
rates  diat  tesidential  castemars  pay. 
ATftT  tariff  mic«s  in  the  Residential 
and  Smtdl  Buainass  basket  rinin 
eligible  stresmlinad  traatownt  so  kuig  »t 
the  residential  price  index  does  not 
incraasa  auve  thaff  1  percent  par  year 
adjusted  for  changes  in  the  price  cap 
index.  We  decline  to  edopt  the 
suggestion  ef  soaw  petitioners  to  link 
price  moveiaenls  for  evening  and  night/ 
weekead  KITS  with  the  "aH  other" 
servioe  oategaty  In  the  Business  basket 
Since  (fifleraat  sendees  have  dilbrenl 
cost  and  demand  chare cieri sties,  are 
expect  that  (he  price  ralelionriiips 
existing  OB  tha  dav  price  cep  ragidaiion 
becasae  eSecflva  tor  ATftT  would 
change  over  time.  If  we  wera  to  Bak 


price  changes  ecross  categoriaa  and 
baskets,  we  would  in  effect  be  dwrlaring 
that  cost  and  demand  characteristics  of 
tha  two  services  are  ideaticaL  There  has 
been  no  showing  to  demonstrate  that  the 
services  have  identical  cost  and  demand 
characteristics. 

3.  nvmodoaaJ  offeringt.  IS.  Ahhongh 
ws  do  not  seek  a  inhibit  ATftTs  ability 
to  offer  praasodons,  we  view  as  a 
separate  qnestioB  witether  promotioBBl 
price  nhangas  efaodd  be  indnded  in  lite 
calculation  of  die  Actod  Price  faidex, 
Senrioe  Band  Iadex.  and  Reeidential 
Price  Index.  By  iafitiriing  promotional 
price  activity  in  the  caloulatioa  of  theae 
indeyea.  the  valne  of  indexes  decreases 
arhsa  a  proasotion  is  initiated,  giving 
ATftT  addittonal  upward  flexibdity  to 
raise  prices  in  anodier  service  category 
or  rate  elaionts  within  the  same  basket 
We  dedded  that  in  general, 
proaaotional  pricing  should  not  be 
credited  in  price  index  calculations. 
However,  where  AT&T  makes  a  simple 
price  change  to  a  rate  elenwnt  and  th«i 
markets  that  price  dmnge  in  conjunction 
with  a  promotion,  die  rate  change  can 
be  credited  in  die  price  indexes. 

16.  Promotions  usually  involve 
restructuring  of  the  tariff  by  creating  a 
sub-class  of  customers  eligible  to 
receive  a  spedal,  promotional  rate. 
WhAe  die  basket  bai^,  and  tariff  filing 
requirements  allow  ATftT  limited 
flexibility  to  reeKgn  service  category 
rates,  the  stracture  does  not  contemplate 
that  ne  umitud  pricing  flexibRHy  cond 
be  aaed  to  taiget  snbgroaps  of 
ratepayers  below  Ine  service  categoiy 
levei  to  benefit  from  a  reduced  rate.  In 
onr  view,  tnciusion  or  aH  promotional 
offerings  in  price  caps  would  grant 
ATftT  an  additional  degree  of  pricing 
ifeeoom  not  contempleted  undei  the 
regantory  sUuLtuie.  Some  promotional 
activMes,  however,  may  involve  nothing 
more  than  a  simple  price  change.  We 
believe  nat  ahnple  price  cmanges,  wiikli 
change  the  price  available  to  afl  without 
esteblishlng  time  limits  or  other 
quallfyhig  criteria,  on|^  to  be  treated  as 
a  routhie  streamlined  price  diange 
under  price  caps,  and  given  index  credit 

17.  For  promotional  offerings  exduded 
from  price  cap  regalation.  we  wffl 
entertain  requeste  lor  spedal  permissioa 
to  file  these  prowottonal  offerings  on  14 
dayif  notice.  We  also  require  ATftT  to 
file  price  index  values  associated  widi 
the  pwwnotinnal  price  lor  illnstrative 
purposes  oaly.  ff  a  promotional  price 
decrease  causes  servioe  category  prices 
to  drop  BBon  than  5  percent  adjiistwl  for 
changes  in  the  cap.  ATftT  must  file  the 
cost  svypect  eeqaicad  ler  a  below-baad 
filing. 
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18.  In  addition,  we  dedded  Aat  ATftT 
is  required  to  recalculate  ite  indexes  to 
exdude  currently  effective  promotional 
tariffs.  Our  dedsion  to  require 
recalculation  of  price  indexes  will  affect 
at  least  one  pending  transmittaL  In 
ATftT  Transmittal  20S2,  ATftT  took 
advantege  of  the  pricing  flexibility  it 
had  created  by  virtue  of  several 
promotions  offered  daring  the  latter  half 
of  1990  by  seeking  a  2.2  percent  increase 
for  night/ weekend  rates.  U  AT&T  does 
not  obtein  credit  in  its  indexes  for  the 
promotional  offerings,  its  aggregate 
Residential  and  SnaQ  Business  basket 
rates  would  be  at  the  cap;  to  raise  night/ 
weekend  rates,  AT&T  would  have  to 
lower  a  rate  elsewhere  in  the  basket  or 
file  an  above-cap  transmitteL 

19.  Ws  will  make  new  i  61.42(c)(7)  of 
the  Commission's  rules,  exduding 
promotions  bom  price  index  credit 
effective  upon  publication  in  the  Fadeial 
Register.  Good  cause  existo  to  make  this 
rule  change  effective  in  advance  of  30 
days  following  Federal  Register 
publication  so  that  pending  AT&T  tariff 
transmittals  involving  promotions  may 
be  evaluated  under  the  price  caps  rules 
as  reflected  in  this  Memorandum 
Opinion  and  Order.  AT&T  was  on  notice 
that  the  Commission  might  clarify  its 
price  plan  with  respect  to  treatment  of 
promotions  upon  the  filing  df  petitions 
for  reconsideration  on  this  subject  well 
before  the  filing  of  pending  tar^ 
transmittals.  AT&T  participated  fully  in 
this  proceeding,  and  our  dedsion  was 
made  after  consideration  of  its  views. 
Accordingly,  we  believe  It  is  appropriate 
and  fair  to  apply  the  darification 
regarding  prometicMis  immedtatdy  iqioa 
publication  in  the  Federal  Register. 

4. 800  Directory  Assistance.  20.  In  the 
600  Date  Base  Order,  the  Commissi<m 
dedded  that  AT&T,  as  the  sole  provider 
of  800  Directory  Assistance,  should  tariff 
ite  600  Diredory  Assistance  offering  to 
ensure  that  the  service  is  provided  on  a 
nondiscriaiiaatory  basis.  Psovision  of 
Access  for  800  Service,  4  FCC  Red  2624, 
2636  (1989)  (800  Date  Base  Order). 
Under  the  price  cap  rules,  the  offering 
will  be  incorporated  into  price  cape  on 
luly  1. 1991.  The  600  Date  Base  Order, 
however,  does  not  provide  diredion  ee 
to  either  the  basket  or  band  treatment 
for  800  Diredoiy  Assistance  once  it  is 
incorporated  into  price  caps. 

21.  We  decide  that  800  DA  sarvtoe  la 
most  dosalj  associated  with  offerings  to 
the  800  Services  besket  and  should  be 
incorporated  into  price  cap  ragulatiaa  aa 
part  of  that  basket  We  also  dedda  that, 
due  to  tha  monopoly  nature  of  the 
offering,  faicoiparatioa  of  800  DA  into 
one  of  the  exiating  service  catageriea 
would  permit  ATftT  to  incraasa  tha 


price  of  800  DA  service,  while 
decreasing  d»  price  of  another  800 
offering  that  may  be  subject  to  llmiled 
competition.  We  accordingly  create  a 
separate  service  category  in  die  800 
Services  basket  for  600  DA  service.  To 
provide  fiurther  assurances  that  rates  for 
800  DA  win  remain  just  and  reasoaabla, 
we  esteblish  an  upper  3  percent  banding 
limitation  for  800  DA  rates. 

m  Exogtnoae  Cotte 

22.  At  issue  in  this  reconsideration  is 
not  die  treatment  of  access  charges  as 
an  exogenous  cost  but  die  rule  £at 
dictates  how  access  chaise  changes  are 
allocated  among  baskete.  To  allocate 
changes  in  non-traffic  sensitive  (NTS) 
access  chaiges.  ATftT  must  allocate 
NTS  chaiges  among  baskete  according 
to  the  proportion  of  total  base  period 
NTS  originating  and  terminating  minutes 
assodated  with  each  basket  ATftT 
objecte  to  this  rule  on  the  grounds  that  H 
is  not  cost-causative  and  that  it  wiU 
artifidally  depress  the  PC3  of  Basket  1. 
ATftT  explains  that  NTS  access  coste 
are  not  incurred  on  the  basis  of  total 
minutes,  but  are  incurred  on  the  basis  of 
originating  minutes,  terminating 
minutes,  and  presubscribed  lines. 

23.  We  do  not  share  AT&Ts  view  that 
the  access  flow  through  rule  fails  to 
allocate  the  cost  changes  correctly.  The 
presubscribed  line  charges  AT&T  wotild 
like  us  to  take  into  account  represent  the 
current  mechanism  by  which  federal 
hi^  cost  assistance  and  lifeline 
programs  are  funded— par 
presubscribed  line  chaiges  assessed  on 
interexchange  cairien.  In  adopting  a  per 
line  charge  to  finance  the  high  cost  and 
lifeline  programs,  the  Commission 
replaced  a  system  of  high  cost  recovery 
in  which  the  coste  were  recovered 
through  the  carrier  common  line  p>er 
minute  chaige.  Thns,  under  the  fnmier 
system,  anyone  baying  carrier  mrnmnTi 
line  minutes  (switdied  access) 
contributed  to  high  cost  suppcvt  While 
the  Commission  decided  to  separate  the 
high  cost  fund  from  carrier  common  line, 
creating  a  high  cost  presubscribed  line 
chaige.  the  Commission  did  not  intend 
by  ite  action  to  shift  the  high  cost 
burden  bom  all  switched  access 
ratepayers  to  a  particular  subset  of 
ratepayers.  We  also  re|Bd  argnaeste. 
raised  by  other  parties,  to  require  that 
access  diarge  changes  be  flowed 
through  proportionately  to  service 
categories. 

24.  We  also  reject  argumenta  that  cost 
savings  AT&T  realisea  by  towering  ite 
access  coste  in  electing  to  bypass  local 
exchange  carrier  networks,  should  be 
given  exogenous  treatennL  Price  cap 
regulation  is  intended  to  provide  strong 
incendves  for  AT&T  to  becoaia  m»m 


effident  in  the  provision  of  i 
carrier  services.  With  respect  to 
exogenous  cost  treatment  of  GeneraHy 
Accepted  Accounting  Piludples 
(GAAP),  we  decide  to  modify  our 
decision  to  give  cost  changes  resulting 
bom  a  change  to  GAAP  aotoraatic 
exogenous  treatment  We  wiff  review 
GAAP  diangea  on  a  case-a-case  basis  to 
determine  if  exogenous  treatment  of 
assodated  coste  would  be  included  in 
die  general  inflation  indicator,  the  Cross 
National  Product  Price  Index,  contained 
in  the  price  cap  index  formula. 

IV.  Tariff  bsuee 

A.  New  and  Restructured  Filings 

25.  We  dedine  AT&Ts  request  to 
streamline  eXL  new  and  restructured 
services.  These  filings  can  present 
imp<Mtant  and  eontrovernal  issues, 
notwithstanding  their  compliance  widi 
the  apyplicable  price  cap  requiremento, 
and  they  may  require  more  scrntiny  than 
is  afforded  by  14  days'  notice.  We  do 
find,  however,  that  clarification  of 
certain  porttons  of  the  AT&T  Price  Cap 
Order  in  this  context  will  enable  AT&T 
to  obtain  streamlined  treatment  for 
some  types  of  ite  filings  that  until  now 
have  been  defined  as  "Yestnictured"  and 
subjected  to  die  longer  notice  period. 
Our  action  here  constitutes  an 
administrative  refinement  rather  than  a 
major  change  of  policy  of  substance  to 
the  AT&T  price  cap  regime.  The 
subcategories  darlfied  here  will  still  be 
required  to  comply  with  the  cap  and 
band  restrictions.  But  the  45  days'  notice 
period  will  not  longer  be  required,  and 
the  filings  will  be  treated  in  die  same 
way  as  simple  repricing.  The  types  of 
filings  eligible  for  streamlined  treatment 
are:  (1)  filings  that  add  the  availability 
of  a  service  or  technological  function  to 
a  geographic  location;  (2)  filings  that 
eliminate  one  or  more  rate  elements  in  a 
manner  tantamount  to  a  reprice  to  zero; 
and  (3)  filings  that  restructure  a  volume 
discount  without  altering  the  beginning 
or  end  pointe  of  the  taper.  In  all  other 
respects,  we  affirm  the  rules  on  new  and 
restructured  services  under  price  cap 
regulation. 

B.  Odier  FOings 

26.  Pstittonen  requested  various 
refinemente  of  our  tariff  filing  and  cost 
support  rules  for  within-band.  above- 
band,  and  above-cap  filings.  We  decide 
to  maintain  the  rules  as  originally 
adopted  with  one  exception.  Above- 
band  and  above-cap  fiHngs  wiH  now  be 
made  on  120  days'  notice,  in  keeping 
witb  the  recead^revised  stetulcvy 
maximum  notice  period  perantted  under 
the  Coauiuiiirabons  Ad. 
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V.  Other  iBSues 

V.  We  decline  to  adopt  the 
suggestions  of  various  parties  that  we 
otherwise  modify  the  price  cap  system 
for  AT&T.  We  continue  to  believe  that  a 
3  p assent  productivity  diHerential, 
grounded  in  a  2Jl  percent  long  term 
historical  differential  is  the  best 
available  predictor  of  AT&Ts  future 
productivity  gains  that  we  can  expect  as 
a  tn'"!""""  during  the  first  four  years  of 
price  cap  regulation.  We  also  Hnd  no 
reason  to  prescribe  AT&Ts  "going-in" 
rates  under  section  205  of  the 
Communications  Act  since  price  cap 
rules  do  not  establish  the  lawfulness  of 
rates  not  prohibit  the  filing  of 
nonconforming  tariffs.  We  also  do  not 
agree  that  there  is  a  need  for  the 
Commission  to  promulgate  more  specific 
rules  governing  the  allocation  of  costs 
between  price  capped  services  and 
excluded  services,  since  the  cap  on  price 
cap  services  disables  AT&T  from 
shifting  costs  to  price  cap  service 
baskets.  We  also  decline  to  announce  in 
advance  the  earnings  level  that  would 
cause  us  to  reconsider  the  productivity 
factor  as  part  of  the  fourth-year 
performance  review,  and  we  affirm  the 
Conunission's  decision  to  eliminate  the 
Interim  Cost  Allocation  Manual  as 
inconsistent  with  price  cap  regulation. 

28.  We  afBrm  our  commitment  to 
geographically  averaged  rates,  and  the 
Commission's  previously-stated  policy 
of  extending  any  tariff  transmittal  that 
deaverages  rates  to  the  statutory 
maximum,  suspending  the  transmittal 
for  the  statutory  maximum  five  months, 
and  investigating  the  tariff.  Based  on 
these  safeguards,  we  do  not  believe  that 
specific  regulations  requiring  geographic 
toll  rate  averaging  are  necessary. 
Consistent  with  our  decision  to  expand 
to  120  days  the  notice  period  associated 
with  above-cap  and  above-band  filings, 
we  also  will  defer  any  filing  that 
proposes  deaveraged  rates  to  the  full 
120  days  permitted  under  statute. 
Further,  we  believe  existing  monitoring 
of  the  jurisdictional  separations  process 
will  be  sufficient  to  guard  against 
attempts  by  AT&T  to  shift  costs  into 
those  state  jurisdictions  that  continue  to 
regulate  AT&T  by  rate  of  return 
methods.  We  also  affirm  the 
Commission's  judgment  that  existing 
service  quality  monitoring  of  AT&T  will 
provide  a  sufficient  monitoring  to  ensure 
that  AT&T  does  not  degrade  service 
quality  under  a  price  cap  system. 

VI.  Ordering  Clauses 

29.  It  is  hereby  ordered.  That  pursuant 
to  sections  ISt  154  (i)  and  U),  201-205, 
903(r)  and  406  of  the  Communications 
Act  of  1834. 47  U.S.C  151, 154  (i)  and  (j). 


201-205,  303(r)  and  406.  the  petitions  for 
reconsideration,  partial  reconsideration 
and/or  clarification  filed  in  this 
proceeding  are  denied,  except  as 
provided  therein. 

30.  It  is  further  ordered.  That  pursuant 
to  sections  4{i),  4(j).  201-205.  303(r).  and 
403  of  the  Communications  Act  of  1934. 
47  U.S.C  154(i),  1540).  201-205,  303{r), 
and  403,  that  ||  61.42(b)(2),  ei.42(c)(3) 
and  (4),  61.49(d),  and  61.58(c)  (2)  and  (3) 
of  this  Commission's  Rules,  47  CFR 
ei.42(b)(2).  61.42(c)  (3)  and  (4),  61.49(d), 
and  61.58(c)  (2)  and  (3)  are  amended 
and  that  part  61  of  this  Commission's 
Rules  are  amended  by  adding 

S9  61.42(c)  (5)  through  (8),  47  CFR 
61.42(c)  (5)  through  (8). 

31.  It  is  further  ordered.  That  the 
motion  to  accept  late-filed  reply 
comments  submitted  by  the  Competitive 
Telecommunications  Association  is 
Granted. 

32.  //  is  further  ordered.  That  this 
Memorandum  Opinion  and  Order  and 
the  rule  amendments  adopted  herein 
shall  be  effective  30  days  after 
publication  in  the  Fedwral  Regbter, 
except  that  the  new  S  61.42(c)(7)  shall 
become  effective  immediately  upon 
publication  in  the  Federal  Register. 

listofSubjecU 

47  CFR  Part  61 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements.  Telephone,  Price  cap  tariff 
filing  and  review  procedures. 

For  the  reasons  set  forth  in  the 
preamble,  title  47,  part  61  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows. 

PART  61— TARIFFS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sec  4, 48  Stat  1086.  as 
amended:  47  U.S.C.  154.  Interpret  or  apply 
■ec  203, 48  Stat.  1070;  47  U.S.a  203 

2.  Section  61.42  is  amended  by 
revising  paragraphs  (b)(2)  and  (c)(3), 
redesignating  (c)(4)  as  (c)(8).  and 
adding  new  (c)(4)  through  (7)  to  read  as 
follows: 

1 81.42   Price  cap  baskets  and  servloe 


(b)*  •  • 

(2)  The  800  service  basket  shall 
contain  such  services  as  the 
Commission  shall  permit  or  require, 
including  the  following  service 
categories: 

(i)  Readyline  800; 

(ii)  AT&T  800; 

(iii)  Megacom  800; 


(iv)  Other  800;  and 

(v)  800  Directory  Assistance. 

(c)*** 

(3)  American  Telephone  and 
Telegraph  Company  Tariff  F.C.C.  No.  12 
services: 

(4)  Custom  tariff  services; 

(5)  Services  subject  to  below-the-line 
accounting; 

(6)  International  services,  except 
IMTS; 

(7)  Promotional  offerings  as  described 
in  Memorandum  Opinion  and  Order  in 
CC  Docket  No.  87-313.  FCC  91-15. 
adopted  January  10, 1991; 

•  •        •        *        • 

3.  Section  61.49  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

S  61.49    Supporting  Information  to  be 
submitted  witti  letters  of  to«nsmlttal  for 
tariffs  of  carriers  subject  to  price  cap 
regulatioa 

•  •        •        •        • 

(a)  Each  price  cap  filing  that  proposes 
service  category  rates  below  applicable 
band  limits  established  in  9  61.47(e)  of 
this  part,  must  be  accompanied  by 
supporting  materials  establishing  that 
the  rates  cover  the  service  category's 
average  variable  cost,  or  equivalently, 
that  the  service  category's  net  additional 
revenue  resulting  from  the  price  change 
exceeds  additional  costs. 

•  *        •        •        • 

4.  Section  61.58  is  amended  by 
revising  paragraphs  (c)(2]  and  (3)  to  read 

as  follows: 

S  61.58    Notice  requirements. 

(c)  •  •  * 

(2)  Tariff  filings  that  do  not  cause  any 
API  to  exceed  any  applicable  PCI 
pursuant  to  calculations  provided  for  in 
S  61.46  of  this  part  and  that  do  not 
cause  any  SB!  to  exceed  its  banding 
limitations  established  in  §  61.47  of  this 
part,  must  be  made  on  at  least  14  days' 
notice,  provided  that  the  tariff  filing  is 
restricted  to  one  or  more  of  the 
following  changes  to  the  tariff: 

(i)  Alters  only  a  rate  level; 

(ii)  Adds  a  geographic  location; 

(iii)  Eliminates  a  rate  element  or 

(iv)  Changes  the  number  or  size  of 
taper  points  in  a  volume  discount  plan 
without  changing  the  initial  volume 
quantity  associated  with  the  lowest 
discotmt  level  or  the  highest  volume 
quantity  associated  with  the  highest 
discount  level. 

(3)  Tariff  filings  that  will  cause  any 
API  to  exceed  its  applicable  PCI 
pursuant  to  calodations  provided  for  in 
§  61.46  of  this  part  that  will  cause  any 
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SBI  to  exceed  its  upper  bending 
limitations  established  in  SS  61.47  (e) 
and  (f)  of  this  part  or  that  will  catise  the 
composite  average  residential  rate  to 
exceed  its  limitation  on  coward  piidi^ 
flexibility  established  in  {  61.47(g)  fA 
this  part  must  be  made  on  at  least  120 
days'  notice,  or  such  other  maximum 
period  of  notice  pennitted  by  section 
203(b)  of  the  Communications  Act 
regardless  of  whether  petitions  under 
9  1.773  of  the  Conmiission's  Rules  have 
been  filed. 
•        •        •        •        * 

Federal  ComiBunicationi  CominaakHU 

Domia  R.  Searcy, 

Secretary. 

(FR  Doc.  91-3485  Filed  2-13-91: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Part  1537 
[FRL-390S-4] 

Acquisition  Regulation  Concerning 
Advisory  and  Assistance  Services 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  revises  the 
Environmental  Protection  Agency 
Acquisition  Regulation  (EPAAR)  to 
make  coverage  on  the  use  of  advisory 
and  assistance  services  consistent  with 
the  Federal  Acquisition  Regulation 
(FAR)  and  applicable  Office  of 
Management  and  Budget  (0MB) 
guidance.  The  rule  provides  guidance 
concerning  the  EPA  office  responsible 
for  making  the  initial  determination  of 
whether  requested  services  are  advisory 
and  assistance,  required  documentation 
to  support  the  determination,  and 
necessary  approvals.  Previous 
references  in  the  EPAAR  to  "consulting 
services"  and  examples  of  consulting 
services  are  deleted  since  they  are 
inconsistent  with  current  FAR  and  OMB 
guidance. 

EFFECTIVE  date:  March  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Marilyn  Torpey,  (202)  245-3941,  (FTS) 

245-3941. 

SUPPIf  MENTARY  INFORMATION: 

A.  Badcground 

The  regulation  was  published  as  a 
proposed  rule  on  November  21, 1990  (55 
FR  48659),  with  comments  due  by 
December  21, 1990.  No  comments  were 
received.  This  rule  modifies  the  EPAAR 
to  be  consistent  with  the  terminology 
and  guidance  in  FAR  subpart  37 JZ  and 


OMB  Circular  A-12a  As  specified  in 
FAR  37.286,  the  rale  indicates  the  office 
initiating  the  tequcsl  for  sendGes  will 
make  die  initial  determinadon  of 
whether  services  are  advisory  and 
assistance,  and  provide  a  justification  as 
required  by  FAR  37.206.  Types  of 
advisory  and  assistance  services  are 
listed  in  FAR  37.203.  EPAAR  subpart 
1537.203,  which  listed  exan^iles  of 
consulting  services  based  on  thel980 
version  of  the  OMB  Circular  A-120,  is 
removed.  The  rule  adds  coverage 
indicating  that  the  Assistant 
Administrator  for  Administration  and 
Resoiu^es  Management  is  the 
designated  official  who  will  ensure  the 
acquisition  of  advisory  and  assistuice 
services  meets  the  isrovisions  of  OMB 
Circular  A-120. 

B.  Executive  Order  12291 

The  Office  of  Management  and  Budget 
(OMB)  Bulletin  No.  85-7,  dated 
December  14, 1984,  established 
requirements  for  OMB  review  of  agency 
acquisition  regulations.  This  regulation 
does  not  fall  within  any  of  the  categories 
cited  in  the  bulletin  requiring  OMB 
review. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
contain  information  collection 
requirements  requiring  the  approval  of 
OMB  under  44  U.S.C.  3501,  et  seq. 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  this  rule  does  not 
exert  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  does  not  impose  any 
new  requirements  on  contractors,  large 
or  small.  An  initial  regulatory  flexibiUty 
analysis  has  therefore  not  been 
performed. 

List  of  Subjecto  in  48  CFR  Part  1537 

Government  procurement  Service 
contracting. 

For  the  reasons  set  forth  in  the 
preamble,  48  CFR  part  1537  is  amended 
as  follows: 

PART  1537-4AMENDED] 

1.  The  authority  citation  for  part  1537 
continues  to  read  as  follows: 

Authority:  Sec.  205(c].  63  Stat  390,  as 
amended,  40  U.S.C.  48e(c). 

2.  Subpart  1537.2  is  revised  to  read  as 
follows: 

Subpart  1537.2— Advisory  and  Assistsnce 
Services 

Sec. 

1537.200    Scope  of  subpart 

1537.205    Management  controls. 


Sul>part  1S37.2-A4vlBory  and 
Asalatanca  Sarvloaa 

1537.200    Scope  of  subpart 

This  subpart  ^^Ues  only  to  the  types 
of  services  described  in  FAR  37.203.  It 
does  not  apply  to  services  which  the 
Contracting  Officer  has  determined  aie 
not  advisory  and  assistance. 


1537.206    Manegentent  ( 

(a)  The  requesting  office  shall  make 
the  initial  determination  of  whether  the 
requirement  is  for  advisory  and 
assistance  services  as  defhied  in  FAR 
37.203.  If  services  are  determined  to  be 
advisory  and  assistance,  the  requesting 
office  shall  prepsre  a  procmement 
request  addressing  the  items  shown  in 
FAR  37.206. 

(b)  The  Contracting  Officer  shaH 
review  the  initiating  office's 
determination.  In  the  event  that  Ae 
Contracting  Officer  disagrees  with  the 
initiating  office's  determination,  he/she 
will  discuss  his/her  findings  with  the 
initiating  office  before  making  a  final 
determination.  The  Contracting  Officer's 
determination  on  whether  services  are 
advisory  and  assistance  is  final. 

(c)  The  Assistant  Administrator  for 
Administration  and  Resources 
Management  has  been  designated  as  the 
official  responsible  for  ensuring  that  the 
acquisition  of  advisory  and  assistance 
services  meets  the  provisions  in  Office 
of  Management  and  Budget  (OMB) 
Circular  A-120. 

Dated:  February  4, 1991. 
John  C  Chamberiin. 

Director,  Office  of  Administration. 
[FR  Doc.  91-3597  Filed  2-13-91;  8:45  am] 
BiujNa  CODE  tseo-siHi 


DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

49  CFR  Parti 

[OST  Docket  No.  1;  Amdt  1-237] 

Organization  and  Delegation  of 
Powara  and  Duties 

agency:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary. 
action:  Final  rule. 

summary:  The  Director,  Office  of 
Intelligence  and  Security,  Office  of  the 
Secretary  of  Transportation,  is 
delegated  authority  to  carry  out  the 
functions  assigned  to  the  Secretary  of 
Transportation  by  the  Aviation  Security 
Improvement  Act  of  1990.  Public  Law 
101-508,  relating  to  intelligence  and 
security  matters  for  all  modes  of  public 
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transportation.  The  Code  of  Federal 

Regulations  does  not  reflect  this 

delegation,  and  therefore  a  change  is 

necessary. 

WfMCiwm  OATK  February  14. 1991. 


kTKM  contact: 
Clyde  E.  Robbins.  Office  of  Intelligence 
and  Security.  S-6a  (202)  3e&-«525. 
Department  of  Transportation.  400 
Seventh  Street  SW..  Washington.  DC 
20S90.  or  Steve  Farbman.  Office  of  the 
Assistant  General  Counsel  for 
Regulation  and  Enforcement.  C-Sa  (202) 
366-9307,  department  of  Transportation. 
400  Seventh  Street  SW..  WashiAgton. 
DC20S8a 


rANV  mfonmation:  This 
document  publishes  the  delegation  to 
the  Director.  Office  of  Intelligence  and 
Security.  Office  of  the  Secretary  of 
Transportation,  to  carry  out  the 
functions  assigned  to  the  Secretary  of 
Tran^Kxtation  by  section  101  of  the 


Aviation  Security  Improvement  Act  of 
1990,  Public  Law  101-508,  relating  to 
intelligence  and  security  matters  for  all 
modes  of  public  transportation  safety. 

Since  this  amendment  relates  to 
Departmental  management,  notice  and 
comment  on  it  are  unnecessary  and  it 
may  be  made  effective  in  fewer  than 
thirty  days  after  publication  in  the 
Federal  Register.  Therefore,  the 
delegation  is  effective  upon  publication 
in  the  Federal  Register. 

In  accordance  with  the  Secretary's 
authority,  the  following  change  is  made. 

List  of  Subjects  in  49  CFR  Fart  1 

Authority  delegations,  (government 
agencies).  Organization  and  functions 
(government  agencies). 

In  consideration  of  the  foregoing,  part 
I  of  title  49.  Code  of  Federal  Regulations, 
is  amended  to  read  as  follows: 


PART  1— (AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322. 

2.  Section  1.60  is  added  to  read  as 
follows: 

§1.69    PelegaBona  to  the  DIfCtor  of 
Intelligence  and  Security. 

The  Director  of  Intelligence  and 
Security  is  delegated  authority  to: 

(a)  Carry  out  Ihe  functions  assigned  to 
the  Secretary  by  the  Aviation  Security 
Improvement  Act  of  1990,  section  101 
(Pub.  L  101-508;  November  16, 1990) 
relating  to  intelligence  and  security 
matters  for  all  modes  of  transportation. 

Issued  on:  Febniary  5. 1991. 
Samuel  K.  Skinner. 
Secretary  of  Transportation. 
[FR  Doc.  91-3593  Filed  2-13-91;  8:45  am] 

BILUNO  COOC  4S10-W-M 


Proposed  Rules 


5959 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  ailes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interest&d  persons  an 
opportunity  to  participate  in  the  oile 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

Prevailing  Rate  Systems 

agency:  Office  of  Personnel 
Management. 

action:  Proposed  rule  and  request  for 
comments. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a 
proposed  rule  to  move  the  survey  order 
month  of  the  McLennan,  Texas, 
Nonappropriated  Fund  (NAP)  Federal 
Wage  System  (FWS)  wage  survey  from 
April  to  May.  In  addition,  the  rule  would 
permanently  change  the  schedule  for  the 
McLennan  wage  area's  full-scale 
surveys,  which  are  conducted  once 
every  2  years,  from  even  to  odd 
numbered  fiscal  years.  This  change 
would  better  align  the  McLennan  survey 
with  the  timing  of  another  FWS  survey 
conducted  in  a  nearby  wage  area. 
DATES:  Comments  must  be  received  on 
or  before  March  18, 1991. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Phyllis  G.  Foley.  Chief, 


Wage  Systems  Division,  room  7H30, 
Personnel  Systems  and  Oversight 
Group,  Office  of  Personnel  Management, 
Washington.  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Hacker,  (202)  606-2848. 

SUPPLEMENTARY  INFORMATION:  The 

McLennan,  Texas,  NAF  wage  area  was 
originally  part  of  the  Bell,  Texas,  NAF 
wage  area,  with  surveys  scheduled  in 
June  and  full-scale  surveys  in  odd  fiscal 
years.  In  January  1990,  McLennan, 
Texas,  was  established  as  a  new. 
separate  wage  area.  An  initial  full-scale 
survey  was  conducted  in  April  1990.  The 
Department  of  Defense  Wage  Fixing 
Authority  has  requested  a  change  in  the 
survey  order  month  from  April  to  May  to 
bring  it  closer  to  the  June  survey  order 
date  of  the  Bell,  Texas,  FWS  survey.  In 
addition,  it  requested  authority  to 
conduct  another  full-scale  survey  in 
May  1991  and  permanently  change  the 
schedule  for  full-scale  surveys  from 
even  to  odd  numbered  fiscal  years.  The 
Federal  Prevailing  Rate  Advisory 
Committee  reviewed  the  request  and 
unanimously  recommended  approval. 

Under  §  532.207(e)  of  title  5,  Code  of 
Federal  Regulations,  the  Office  of 
Personal  Management  is  authorized  to 
adjust  the  survey  cycle  as  requested  by 
the  lead  agency  and  based  on 
established  criteria.  The  Department  of 
Defense  is  the  lead  agency  for  the 
McLennan,  Texas,  FWS  survey,  and  the 
request  meets  the  criteria  for  scheduling 
surveys  found  in  5  CFR  532.207(d). 


Federal  Register 

Vol.  56,  No.  31 

Thursday,  February  14.  1991 


E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  would  affect  only  Federal 
employees  and  Federal  agencies. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Government  employees. 
Wages. 

U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman, 
Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  part  532  as  follows: 

PART  532— PREVAIUNG  RATE 
SYSTEMS 

1.  The  authority  for  part  532  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  Section 
532.707  also  issued  under  5  U.S.C.  552, 
Freedom  of  Information  Act  Pub.  L  92-502. 

2.  App.  B  to  subpart  B  is  amended  by 
revising  the  wage  area  listing  for 
McLennan,  Texas,  to  read  as  follows: 

Appendix  B  Subpart  B  of  Part  532— 
Nationwide  Schedule  of 
Nonappropriated  Fund  Regular  Wage 
Surveys 


State 


Wage  area 


Beginning  month  of  survey 


Fiscal  year  of  fult-scale  survey  odd  or 
even 


Texas. 


McLennan 1 May.. 


Odd. 


[FR  Doc.  91-3598  Filed  2-13-91;  8:45  am] 

MLUNQ  COOE  632S-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operation  of  Federal 
Credit  Unions 

agency:  National  Credit  Union 
Administration  (NCUA). 


ACTION:  Notice  of  proposed  rulemaking: 
correction. 


summary:  In  the  Federal  Register  of 
January  24, 1991,  beginning  on  page 
2723,  a  proposed  rule  concerning 
§  701.21(h)  of  the  NCUA  Regulations 
(member  business  loans)  was  published. 
Four  exhibits  were  inadvertently 
omitted  from  the  Supplementary 
Information  section.  The  exhibits  are 
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being  published  now  to  ooireet  the 
omission. 

BATn:  Comments  must  be  received  on 
or  before  March  28. 1991. 
AOOMStn:  Send  comments  to  Becky 
Baker,  Sectstary  of  the  Board.  Natiooal 
Credit  Union  Administration,  177S  G 
Street  NW..  Washington,  DC  20456. 


lOOwracR 

D.  Kflchael  Riley,  Director,  David 
Marquis,  Deputy  Director,  or  Ttmotfay  P. 
Hofdhraok,  Dtaector  of  Supervtsifoa. 
OlAoa  of  Bxamteatloa  an 


NCUA.  at  the  above  address,  or 
telephone:  (202)  0e2-Oe4a 
•U^riBMNTAIIV  WFOWMATIOir  On 
January  21 1991.  beginning  on  page 
2723,  e  proposed  nde  concerning 
I  701.2lCh)  of  the  NCUA  Regulations 
(member  business  loetts)  was  publi^ed 
in  the  Pedtotal  Ragisler.  Pour  exhibits 
(Exhftits  A-D)  were  Inadvertently 
omitted  from  the  Supplementary 
InfoEBatkn  sactkm.  The  exhibits  are 
now  being  pidbtohed  to  cetrect  the 
omission.  Tha  following  Exhibits  A-D 
should  have  appeared  in  the 


Supplementary  InfocmatioB  sectioa,  on 
page  2726,  in  the  third  column,  just 
before  paragraph  C  entitled  Regulatory 
Procedures. 

list  of  Subfects  to  12  CFR  Part  701 

Credit  unkias,  Men^r  business 
loans.  Written  loan  policies.  Conflicts  of 

interest 

By  tiie  National  Credit  Union 
Admlnutration  Board  on  Febraarjr  11  i99i 

Becky  Bakar, 

Secretary  of  the  Board, 


r 


MEMBER  BUSINESS  LOANS 

JUNE  1986  -  JUNE  1990 


1600 


Millions 
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CREDIT  UNIONS  OFFERING 

MEMBER  BUSINESS  LOANS 


EXHIBIT  B 


CAMEL  1 
43 


CAMEL  3 
365 


CAMEL  2 
375 


CAMEL  5 
11 

CAMEL  4 
101 
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CUs  OFFERING  MBR  BUS  LOAN 

MBR  BUS  LOANS  /  ASSETS 


0.12 
0.1 
0.08 
0.06 
0.04 
0.02 
0 


2.5%  2.5%    3% 


t 

IB 


CAMEL  1  CAMEL  2  CAMEL  3  CAMEL  4  CAMEL  5      AVG       ALL  CUs 


MBLs  /  ASSETS 


EXHIBIT    C 


S 


0.8 


0.6 


0.4 


0.2 


CUs  WHERE  MBR  BUSN 

LOANS  EXCEED  RESERVES 


cn 

i 


82% 


6% 

15% 

CAMEL  2 

CAMEL  3 

1  %  OF  CUs 

5% 

CAMEL  1  CAMEL  2         CAMEL  3         CAMEL  4         CAMEL  5 


EXHIBIT  D 

(FR  Doc.  91-3642  Filed  2-13-91;  8:45  am) 
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CONSUMER  PRODMCT  SAFETY 
COMMISSION 

leCFRChi^tarU 

Rul«  Review  Under  the  Regulatory 
Flexibility  Act 

aoency:  Consumer  Product  Safety 

ConuntsnoiL 

ACTKm:  Notice  of  review  of  rules  and 

availability  of  report 

summary:  The  Commiesion  has 
completed  tts  review  of  the  nine  roles 
iaaued  under  the  Federal  Hazardous 
Substances  Act  that  were  in  existence 
OB  January  1. 1981.  The  purpose  of  this 
review  was  to  determine  whether  rules 
issued  before  enactment  of  the 
Regulatory  Flexibility  Act.  which  have  a 
siffoificaot  econoaiic  impact  on  a 
substantial  nonber  off  snetl  entities, 
should  be  continued  without  diange, 
amended  or  revoked. 

The  Commission  has  considered  tfie 
provisions  of  these  rulee,  and  tfieir 
economic  impact  if  any,  on  tha  fioM 
and  organizations  mdiject  the  rries,  and 
other  relevant  information.  The 
Commission  has  detemined  ftat  no 
further  action  with  respect  to  any  of 
these  rules  is  warranted  by  the 
Regulatory  nexibility  Act  A  report  on 
this  nde  review,  entitled  IteguliBtory 
Flexibility  Act  Review,  Federal 
Hazardous  Subataoces  Act  Rules"  it 
available  on  request 
ABOROeca:  Requests  for  copies  of  the 
report  should  be  addressed  to  the  OCGce 
of  the  Secratary.  Coasoner  Product 
Safety  Commission,  Washington.  DC 
20107. 
fOR  niRTMn  IWOWATIOM  OONTACi: 

Glen  L  Sia4>soa,  Directorate  for 
Economic  AB^ysia,  Cuiisiaaer  I¥aditct 
Safety  Conmission,  Washtegton  DC 
20207,  telephoBf  (301)  402-6062;  er 
Men  F.  Brauninger,  Attorney,  Office  of 
the  General  Counsel  Constuner  Product 
Safety  CommiasioB,  Waehington,  DC 
20207,  telephone:  (301)  492-e9ea 

Regulatory  FlexibHity  Act  (RFA)  (5 
U.S.C  chapter  6)  became  effective  on 
January  1,  I9S1,  and  generally  requires 
Federal  agencies  to  evaluate  the 
econoaiic  impact  of  their  rules  on  smaH 
entities.  The  term  "imall  entity"  is 
defined  by  the  RFA  to  include  small 
bosineesea,  small  not-for-profit 
organizations,  and  smaD  counties,  cities, 
and  other  local  govemnental 
futisdictions.  Section  610  of  the  RFA  (5 
U3.C.  610)  requiraa  agendas  to  rwiaw 
all  rules  in  existence  on  Jannary  1. 1981, 
which  have  fjgpjfirant  economic  impact 
on  a  subatantiai  anober  of  small 


entities.  Tha  pucposa  of  thia  m^riam  ia  to 
determine  whether  the  rules  under 
consideration  should  be  oonttnoed 
witliuut  change,  amended,  or  revrnced. 
consistent  wift  the  pniposes  of  the 
statutes  whlcu  niey  Implement,  to 
mintWHze  any  wgmficant  economic 
impact  which  they  may  hare  on  smaB 
entities.  Secdon  610  of  die  RFA  raqaires 
agendes  to  consider  the  foUowing 
factors  with  respect  to  each  of  the  rales 
under  review: 

(1)  IW  oontiBMd  BMd  far  iM  rule. 

(2)  TIm  aators  of  coH^laiBls  or  caBHMDts 
abant  tha  nda  teceived  from  dis  pabfia 

(4)  Hie  SKteat  IB  wbich  the  nile  ovatkps. 
duplicates,  or  fxwflicts  with  other  Federal 
rules,  and  to  the  sxtsnt  batible,  with  rules  of 
stats  end  locax  guveiumnts. 

\Sj  IBS  JWHya  of  uBM  scsce  ine  nris  aas 
been  evehiatod.  or  the  dsgiea  to  wMcfa 
tedmology,  econoaic  eoadHiaoa,  ar  other 
factoes  have  dMn§sd  ia  tlie  arsa  affected  by 
the  rule. 


In  Fedani  RagialBf  of  Fefaruuy  22. 
1984  (49  FR  68W),  tha  Coonisaton  begu 
its  raviaar  ofaidsttiig  rulee  issued  aader 
the  Padacal  Hazardooa  Sabetances  Act 
(FHSA)  by  pablishing  a  notioa  which 
Ksted  nine  roles  iaaaed  under  provisions 
of  die  FHSA  whidi  may  have  had  an 
economic  impad  oo  smaK  cntitiea.  The 
ratea  fisted  in  that  notica  are  codified  in 
title  16  of  the  Code  of  Peder^ 
Regalations  by  the  foUowiag  part 


1500— Hh»fAo«s  SHbetanoM  and  Artides; 
Adaiaiilntioa  ■■ 


1501— Method  ior  Mertifyfa^  Toy  aod  Odiac 
Artides  Intended  for  Qiildrea  Under  3 
Tears  of  Age  Whidi  Present  Choking. 
Aspiration  or  Ingestion  Hazards  Because  of 
SmaB  Parts 

1505— Requiresdeats  far  Electricaly  Operated 
Toys  or  Other  EtectricaliyOpuatsd 
Artidee  intandsd  for  Use  by  Onldran 

1S07— nutwocks  Devioes 

ISOB— 4te()uirementa  for  FuU-sias  Baby  Cdbs 

1500— Reqnirementa  Cor  No-fuD-sise  Baby 
Cribs 

1510— Re(|nireniMit>  for  Ratdes 

1511 — Requirenwats  ior  Padfien 

ISU— lequiremeaU  ior  Bicydes 

The  notice  of  February  22, 1961  gave 
a  brief  description  of  the  provisions  of 
each  rule,  the  need  for  the- rule,  and  its 
legal  basis.  The  notice  also  invited 
written  comments  on  die  rules  under 
condderatioiL  Tliree  comments  were 
recdved. 

After  considering  the  providoas  of 
each  rule,  comments  about  the  rule,  its 
economic  impact,  if  any,  on  small 
entities  sabject  to  this  proviuons,  and 
other  relevant  information,  the 
Commission  has  concluded  that  no 
further  action  with  regard  to  any  of  the 


rules  is  warraoted  by  section  610  of  tha 
RFA. 

The  Comaaiesion  has  published  a 
report  on  ttia  RFA  rule  review.  Tlua 
report,  eotiaad  "Ragulatety  Flesdbili^ 
Act  Review.  Federal  Hazardoa 
Substances  Act  Raiea,"  is  avaiUUe 
without  charge  by  writing  to  the  Office 
of  tha  Sacrataiy,  Conaamer  Product 
Safety  GoBMBisaioa.  WashingtoB.  DC 
20007,  or  by  caUii^  (301)  402-68Oa 

Dated  Pdnsry  •,  uei. 
8ady«K.D«. 

SscnIOTjf,  CoHMUBtot  rTvUutt  Sofsty 
Conunimkm. 
[FR  Doc  tl-9«traed  2-19-ei:  ft4S  am) 


DEPAflTMEKT  OF  HEALTH  AND 
HUMAN  SERVICES 

rooo  Bna  wrvB  MonwnwDon 

21CFRFartt20 

[OeclMllie.t6M-6172] 


Medical  Devicea;  Current  Good 
ManufacturlnQ  PracOoeefCOMP) 
Reguiatione  Document;  Sugfeeled 


aocncy:  Food  and  Drug  AdaunistratioB. 
HHS 

ACTKMC  Advance  notice  of  proposed 
rulemaking;  availability  of  document; 
extension  of  comment  period. 


;  The  Food  and  Drug 
Administration  (FDA)  is  extradiBg  to 
February  28, 1991,  the  comment  period 
on  the  medical  devices  current  good 
manufacturing  practices  (CGMP) 
regulations  information  document 
announced  in  an  advance  notice  of 
proposed  rulemaking  pablishad  in  tha 
Fedend  Register  of  NovcBober  30, 1900 
(55  FR  49644).  This  30-day  extenaion  is 
in  response  to  a  latter  recdved  by  FDA 
from  an  intareated  indostry-rdated 
association  that  needed  additiood  time 
tosuhBtti 


OATCS:  Written  oonuaents  by  February 
2ai9Bl. 


:  Written  comments  to  the 

Dodceta  Management  Brandi  (rn^A~ 
305),  Food  and  Drag  Adnnnratration.  rm. 
4-62,  5600  Pldiers  Lane,  Rodcvffle,  MD 
20657. 

FOR  niRTNfR  INFORMATION  CONTACT 
Joseph  M  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  RodnriBe.  Kfl>  20657, 301-443- 
4874. 

SUPflCMENTARY  INFORMATION:  In  the 
Fedend  Relator  of  November  30, 199u 
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(55  FR  49644),  PDA  published  an 
announcement  of  availability  of  an 
information  document  in  an  advance 
notice  of  proposed  rulemaking  intended 
to  facilitate  changes  in  the  medical 
devices  CGMP  regulations.  Interested 
persons  were  given  uatil  January  29. 
1991.  to  comment 

FDA  has  received  a  request  for  an 
extension  of  the  comment  period  by  30 
days  in  order  to  allow  adequate  time  for 
comment  on  this  important  document 
FDA  proposes  to  extend  the  comment 
period  for  30  days  to  assure  adequate 
time  for  preparation  of  comments. 

Interested  person  may,  on  or  before 
February  28. 1991.  submit  to  the  Dockets 
Management  Branch  (address  above) 
i^tten  comments  regarding  this 
advance  notice  of  proposed  rulemaking. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  pjn.,  Monday  through  Friday. 

Dated:  February  7, 1901. 

Alan  L  H«M<ins. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  91-3562  Filed  2-13-01;  8:45  am] 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

44CFRPwt67 
(Ooclwt  No.  FEllA-7013] 

PropoMd  Flood  EtevatkNi 
Dvtonninations 

AOCNCy:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 


:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  base  flood  elevation 
modiflcations  listed  below  for  selected 
locations  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  fot  partidpatibn  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATU:  The  period  for  ciomment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 


AOOMSSCS:  See  table  below. 

FON  RMTHSR  INrOflMATKM  CONTACT: 

William  R.  Locke,  Acting  Chief,  Risk 
Studies  Division.  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2754. 

SUPniMCNTARV  INFONMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L  93-234),  87  Stat  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-148)),  42  U.S.C.  4001- 
4128,  and  44  CFR  67.4(a). 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  S  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirement  The  community  may  at  any 
time  enact  stricter  requirements  on  its 
own,  or  pursuant  to  policies  established 
by  other  Federal,  State,  or  regional 
entities.  These  proposed  elevations  will 
also  be  used  to  calculate  the  appropriate 
flood  insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  signiflcant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  floodplain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  prohibit  development  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  R  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact 


List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  aro: 

Proposed  Base  (100- Year)  Flood 
Elevations 


Sourc*  o(  flooding  and  locatioo 


NEW  YORK 


Orava  (teOTi),  ASigany  County 

Adivonmalaly  340  (•«  downtlraam  o(  corpo- 


ApproamaMy  270  laat  upttraam  of  CONRAIL.... 
Ma^   I'l  laitH   tor  InapacBan  al  Iha  Town 
CtMt't  Offica,  DaHon.  Na*  Yocfc. 

Smm  commanta  to  Mr.  WiMMn  VMiilnay,  Oroya 
ToiMi  Suparvinr.  Mtagany  County,  RD.  1.  Box 
243.  Smiain,  Na«  York  14884. 


SOUTH  CAROUNA 


CHaalarHald  County  (unlncorparatad  M«aa) 

Thompton  Crmk 

Juat  uoatiaam  o«  CSX  rakoad 

Just  upMraam  o<  conSuanoa  ol  Spanoar  m 

Craak . 

Tttonpion  Cnuk  Tnbutanr 

Al  moutfi... 

About  12S0  laat  upatraam  o<  0«n  No.  2 

iiMncar  Mf  Oa«t 

At  mouth „_ „„„ _.„ ..„_. 

Juat  doimtifaam  o»  Oam  Na  3 _ _. 

Juit  upatraam  ot  Oam  Na  3 .. 


AboiX  2S00  laat  ivaaaam  o<  oonlhianoa  ol 

Saantu  Craak 

SormmCrmk: 
At  mouth 


Juat  downMraam  ol  Stata  Road  113. 


About  1300  laat  upiaaamolStala  Road  113 

Mapa  avaSabia  tar  mapaeHaw  al  Iha  County 

Courthouaa.  Chaatarliald.  South  Cwolina. 
Sand    commanta   to    Tha    HonwaUa   Ch^ipal 

Hunt  >..  County  Adminttratar.  Chaatailiald 

County.  County  Courthouaa,  Chawarfiatd.  South 

Carolina  29709. 


i  County  (unfcicarpoiatad  araaa) 

Cottmghtm  Cntk: 

About  950  laat  downaaaam  o(  Stala  Road  51 

Juat  doiwnaaaaiii  ol  Covington  MMpond  Dam 

Juat  upaaaam  ol  Covington  MI»ond  Dam 

Juat  dovmttraam  ol  CSX  rakoad 

fianwtMm  Oaalt 
Atwut  1.25  mMa  downaaaam  o(  oonHuanca  ol 

^inthar  Craak» „„ 

Juat  doixnaaaam  ol  U.&  RouH  15 

PtPthtt  Cfttlc 

Al  oonlluanoa  atti  Daavardam  Craak 

Juat  downaaaam  ol  U.S.  Routo  15 

aaarOaa*.' 
Al  conlkianca  •«h  Panthar  Craak 


1  ol  U&  Routo  IS 

MiOt^OMt 

Juai  «aaaam  ol  Stato  Road  458 

About  1800  iaal  i<)atraam  ol  Stato  Road  53 

CroekadOmk 

About  800  laai  downakaam  ol  Siato  Road  43.... 

About  2300  Iaal  i^aaaaia  ol  EdMvd  Cot- 


IT  feHpaaltaN  al  Sta  Ootaiiy 
Cowawuaai  1503  MA.  401  8ypM^ 

via,  SouSi  Caiolna. 


#Deptt) 
in  taat 
abova 

ground. 

'Elava- 

kon  n 

laat 

(NOVO) 


•1^81 
'1.306 


•84 

•123 

•108 
•155 

•123 
•123 

•137 

•137 

•137 
•137 

•142 


•122 
•140 
•145 
•170 


•14S 
•164 

•151 
•168 

•165 
•172 

•113 
•137 

•111 

•132 
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Proposed  Base  (IOO-Year)  Flood 
Elevations— Continued 


fDapth 
in  laat 
abova 

Souroaof  Sttodbtg  and  tocrton 

^^ 

konin 

toet 

(NOVO) 

Sand  commanta  to  Tha  Honorabla  Ctauda  Dilg- 
gara.  County  AdmkHaaator,  Marlboro  County. 

Cwa«na295i£ 

WEST  VnONMA 

Kayaar  (dty^  Mbiaral  County 

ApproidmaMly  210  Iaal  upakoam  ol  conlluanca 

with  Naw  Craak 

•793 

Approxknataly  6.380  Iaal  upatraam  ol  U.S. 
Routo  220  Bildga            _ 

•828 

NgwOmtc 
Approximataly  560  toal  downatraam  ol  CSX 

Trarwportakon  Brtdga 

Appronmalaly  2.900  Iaal  upatraam  ol  Ooaa 

Straat  Bridga 

•800 

•833 

Ili«a  ■iilrtli  tar  taapaeltan  at  Ma  Panny 
Sandara  OMca.  CMy  Oatk.  Ill  NorVi  Oavia 
Saaat.  Kayaar.  Waat  Virginia. 

Mayor  ol  ttw  Qty  Ol  Kayaar,  Mkwal  County. 

Ptodnonl  |olly)i  Mhwral  County 

North  Bnnch  ol  Poloime  Rt¥9r 
Appronmatoly  2345  toal  downatraam  ol  conflu- 
anca  witi  Gaorgaa  Craak 

walSaaat —              .    

•696 
•927 

PROPOSED  Base  (100-Year)  Flxxx> 
EifVATKMft— Continued 


Sourca  ol  floodkig  artd  tocakon 


kniaimii  tar  InapiBllcw  at  iha  City  Htf, 
52  Saoond  Straat  Ptodmonl.  Waal  Vkginia. 
Sand  corrwnants  to  Tha  llotwritito  WNam  Hood, 
Mayor  ol  Iha  City  ol  PiadmonI,  Minaral  County. 
52  Sacond  Skaal.  Ptodmonl,  Waal  Vkgmia 
26750. 


WISCONSIN 


PtttairMa  (dty).  Wood  CotatCy 
Yellow  fth/tr 
About  1.06  maaa  doianalraam  ol  Vaadum  Road.. 
About  0.82  mito  tvakaMn  ol  nivarwda  Pwk 

Dam 

CalCrfk 

Al  fnoiAt)... ..«.»..».„.,.«.. , „ 

About  750  laat  upaaaam  ol  Saoond  Saaal 

iMpS  flVMHBW  lor  iMpOCttOA  flt  WW  CNy  Hw, 

5388  FoutVi  Saaat,  Pinavika,  Waoonain. 

Sand  commants  to  Tha  Honorabla  Jail  Maaaphol. 
Mayor.  City  ol  Pittsvika.  Boa  100,  5368  Fourth 
Straat.  Pittsvilla.  WiaconWt  54466. 

Wauahara  CouMy  (ladncorporatad  araaa) 

FOxfiritr: 

Al  aaatam  county  boundary 

Ab^a  Xf  mia  downaaaam  ol  Slato  Highway 


XX. 


At  moulh. 


#Dap«i 
kilaat 


ground. 
*Bava- 

konin 

laat 

(NOVO) 


•1005 

•102' 

•1014 
•1017 


•756 

•757 

•750 
•800 


PROPOSED  Base  (IOO-Year)  Flood 
Elevatkms— Continued 


Soiaoa  ol  Itoodng  and  location 

#Oapti 
■ilaal 
abova 

konm 

toal 

(NOVO) 

Juat  upaaaam  ol  Pina  RiMr  Oam.. 

Juat  downaaaam  ol  County  Highway  W-.     

Juat  upakaam  ol  Sa»a»lk>  Oam „ 

About  1300  Iaal  upakaam  ol  Pnvato  Road 
UmSHmrCntk 
Al  mouOi - _     .           _ 

'80S 
••27 
*S36 
*88S 

•789 

About  2600  laat  upakaam  ol  County  Highway  E.. 
Ctptnlm  Cnuk. 
Al  mouth ....     ._    

•803 
•793 

Juat  downaaaam  ol  County  Hi^MNy  E - 

Poppit  Cf&tic 
Al  mouth 

*803 

*826 

JuM  downaaaam  ol  26th  Road- 

WMomOmk 

48 

JuBl  dnninaa— ni  c<  Mat  Lar^ 

•840 

•780 
•766 

.hnt  ifwHaMi  n<  9M»i  l,^^ 

•770 

Abou  1200  laat  upaaaam  o(  County  lk|^iwa»  S.. 
ktapa  a  ilitli  tar  taapacdew  m  tia  County 
Courthouaa.  Zoning  Offioa.  Wautoma.  Wiaoon- 
(in. 

Send  commanta  to  TTia  Honorabto  Gaorga  Soran- 
aaa    Chainnan.    County    Board.    Waushara 
County.  Pma  Rivar.  Wacontin  54965. 

♦800 

Just  downaaaam  m  County  Ikghwoy  E 

Proposed  Modified  Base  (100-Year)  Flood  Elevations 


The  proposed  modified  base  (100- 
year)  flood  elevations  for  selected 
locations  are: 


Stat* 


City/town/OQunty 


Source  ol  flooding 


Location 


tOaplh  in  «Ml  abovo 

ground  'Elevation  in  teet 

(NGVO) 


Existing 


Modified 


Colbrado- 


Weld  County. 
Unincorporated  areas. 


Cache  La  Poudre  River.. 


Approximately  8,000  feet  downstream  of  the 

confluenc*  of  the  Coneolidated  Law  Ditch. 
Just  upstream  of  Colorado  State  Highway  257.„. 
At  Weld  County  Road  17. 
At  the  Lahmer-Weld  County  Road. 
At  the  intersection  of  Larimer-Weld  County 
Road  and  County  Road  68H. 
M«^  are  avaiUble  for  review  at  the  County  Planning  Department,  915  Tenth  Street.  Greeley,  Colorado. 
Send  comments  to  The  Honorable  Gordon  Lacy.  Chairman,  Weld  County  Board  of  Commissioners,  P.O.  Box  758,  Greeley,  Colorado  80632. 


None 


•4,728 

•4,748 
•4,763 
'4.788 
•4,794 


Georgia 

Unincorporated  areas  of 
Clayton  County. 

Flint  River 

Jesters  Creek 

Sullivan  Creek .    .. 

Camp  Creek  Ttftutary 

North  Fuik  Jestsrs  Creek  ..__„ 

Conine  Cre^ „ 

Flint  River  Tributary 

At  cotjnty  txxjndary 

None 

•888 

•813 
•848 

•849 
•880 
•886 
.     '686 
•864 
•913 
•838 
Nons 

14006 

None 

None 
Non0 
Nona 
None 
None 
Nona 
None 

•754 

About  2200  feet  upstream  of  SulMvan  Road 

At  mouth _ _„. 

Just  downstream  of  Morrow  Industrial  Bouie- 
wd. 

Just  upstream  of  Morrow  Industrial  Boulevard 

Just  downstream  of  Interstate  75 

•892 
•815 
•843 

•848 
•860 

Just  upstream  of  Interstate  75 

About  900  tael  upstrawn  of  Windsor  Drive ... 

At  mouth 

Juat  i^Mtream  of  Riverdale  Road.. 

•871 
•885 
•858 

•919 

At  mouth _ 

At  county  ^Qgnclary      „, 

•838 

•874 

Mouth  at  Jesters  Creek 

Just  downstream  of  confluence  of  Conine 

Creek. 
Al  mouth 

•837 
•862 

•862 

Just  downstream  of  Interstate  75 . 

Just  upstream  of  Interstate  75 

At  Monow  Road 

At  mouth 

•862 
•888 

•871 
'840 
•868 

•871 

Fwkral 
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Proposed  MooinEO  Base  (IOO-Yeaa)  Flood  Elevations— Continued 

StM 

CNy/tiMm/oounty 

Souro*  ol  flooding 

Location 

#Oap«h  in  ieet  abov* 

ground  *ElevatiQr>  in  feet 

(NQVD) 

Exiattng 

Modified 

.Sfni^tt  n»^i^ 

About  2250  feMupalraam  of  Now  Bridge  ..„ Nooa 

At  mouth ....     ^ - Mnna 

•876 
•778 

*7IIA 

Jv*t  downstream  vl  Turner  Road. 

- -            Nona 

'/ag 

•806 

•783 

Sw*"^  Cnvk..., ....._ 

Juat  upatraam  of  Turner  Road 

At  mouth _ 

About  2300  feat  upatraam  of  mouth 

'783 

'791 

"TOi 

•783 
•790 
•791 

WnllitCmh 

At  mouth _, 

Juat  dowrwtream  of  RtzgerakJ  Road.... 

At  mouth „ _...,..„... 

About  3000  feat  upstream  of  Fayettevfl 

At  mouth  — 

Juat  downatraam  of  Leea  Mill  Road 

At  mouth _ __ 

Juat  upatraam  of  Robert  Road ... 

^787 

•791 
_ •794 

•788 
•791 
•793 

• 

Camp  Oaek.    

Mud  Craek 

Roberta  Road  Tributary. 

la  Road..             •7S6 

'835 

'844 

•804 
•804 

•796 
•837 
•       '844 
•801 
•804 

Mapsavaiabte 
S6nd  GOnvTMnts 


lor 
toTha 


at  the  Planning  and  Zoning  Department  7960  North  McOonough  Street  Jonesboro,  Georgia 

Dal  Tumar,  Chaimian,  Board  of  Comwiaaionara.  Clayton  County,  128  South  McOonough  Street  Jonesboro,  Georgia  30236. 


Qaorgia. 


>  City  o«  RivanMa,  Clayton 
County. 


Flint  River.. 


Flint  River  Tributary ... 


About  0.75  mile  upstream  of  RIverdale  Road  ^« 

About  1.18  milee  upstream  of  Riverdale  Road .. 
WWiin  community ».».......m... 


None 
None 


•838 

•842 
•844 


Mtp»  avaiabia  for  Inapaelion  at  Pubfc  Woita  Department  Qty  Hall  Building,  6690  Church  Street  Riverdale,  Georgia. 

Send  cominaiHi  to  Tba  Honorabia  Qerald  Garr,  City  Manager,  City  of  Riverdaia.  6680  Churcn  Street  Riverdale,  Georgia  30274. 

Dawar,  Towa  OluTWigaa 
County. 

Coal  Creak .. 

Approximately  0.7  mile  downstream 

None 
Nona 

•638 

Approximately  550  feet  upstream  of  corporate 

Nmita. 

•645 

Mapa  available 
SerKJ  commenta 


for  Inapaction  at  the  Town  Hal,  Dawar,  Oklahoma, 
to  The  Honorabia  Glynn  Corbin,  Mayor  of  the  Town  of  Dewar,  Okmulgee  County,  P.O.  Box  7,  Dewar,  Oklahoma  74431. 


baued:  Februaiy  fl,  1991. 
C*M,  ^BiMi  Scnatiaftot 
Adminiatrator,  Federal  Insurance 
AdministraUon. 
[FR  Doc  91-3613  Filed  2-13-«l:  8:45  am] 
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Notices 


Fadaral  Rogistar 

VoL  58.  No.  31 

Thursday,  Februaiy  14,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  arjd  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTyENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

February  8, 1991. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  tixe  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  nimiber  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  doctmients  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OERM.  room  404-W  Admin. 
Bldg.,  Washington.  DC  20250,  (202)  447- 
211B. 

Revision 

•  Economic  Research  Service,  Farm 
Real  Estate  Tax  Survey,  Annually,  State 
or  local  governments;  3,050  responses; 
2,023  hours. ).  Peter  DeBraal  (202)  218- 
0425. 

•  Farmers  Home  Administration,  7 
CFR IWO-D,  Rural  Hosing  Loans,  FmHA 
1980-11.  -12,  -13.  -16,  -17.  -18.  -21. 
Recordkeeping;  On  occasion. 
Individuab  or  households;  State  or  local 
governments;  Business  or  other  for- 
profit;  Small  businesses  or 
organizations;  57.113  responses;  30,106 
hours.  Jack  HoUton.  (202)  382-8736. 


Reinstatement 

•  Food  and  Nutrition  Service,  Report 
of  Shipment  Received  Over,  Short,  and/ 
or  Damaged.  FNS-57,  On  occasion.  State 
or  local  governments;  4,248  responses; 
1.062  hours,  Diane  Berger,  (703)  756- 
3660. 

Donald  E.  Hulcher, 

Deputy  Departmental  Clearance  Officer. 
(FR  Doc.  91-3538  Filed  2-13-91;  8:45  am] 
BIUJNQ  COOE  S410-01-M 


Agricultural  Stabilization  and 
Conservation  Service 

Feed  Grain  Doiuitions  for  ttte  Turtle 
Mountain  Band  of  Chippewa  Indians  of 
Williams  County,  NO 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949.  as  amended  (7  U.S.C  1427)  and 
Executive  Order  11336, 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Turtle 
Mountain  Band  of  Chippewa  Indians  of 
Williams  County,  NorUi  Dakota  has 
been  materially  increased  and  become 
acute  because  of  severe  and  prolonged 
drought,  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  The  land  is 
designated  for  Indian  use  and  is  utilized 
by  .members  of  the  Turtle  Mountain 
Band  of  Chippewa  Indians  for  grazing 
purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  Uie 
Commodity  Credit  Corporation  (CCC) 
for  livestock  feed  for  such  needy 
members  will  not  displace  or  interfere 
with  normal  marketing  of  agricultural 
commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  lands  of  the  Turtle 
Moimtain  Band  of  Chippewa  Indians  in 
Williams  County,  North  Dakota  to  be 
acute  distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
CCC  to  livestock  owners  who  are 
determined  by  the  Bureau  of  Indian 
Affairs,  United  States  Department  of  the 
Interior,  to  be  needy  members  of  the 
tribe  utilizing  such  lands.  These 
donations  by  the  CCC  may  commence 
upon  February  1,  and  shall  be  made 
available  thrpu^  May  15.  or  such  other 
date  as  may  be  stated  in  a  notice  issued 
by  the  USDA. 


Signed  at  Washington.  DC  on  Februaiy  4. 
1991. 

Thomas  A.  Vongarieni, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[FR  Doc.  91-3494  Filed  2-13-91;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  91-004] 

Availability  of  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact  Relative  to  Issuance 
of  Permit  to  Field  Test  Genetically 
Engineered  Tomato  Plants 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice. 

summary:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  Calgene,  Inc.,  to 
allow  the  field  testing  in  Riverside 
County,  California,  of  tomato  plants 
genetically  engineered  to  express  a  gene 
which  encodes  an  enzyme  involved  in 
the  synthesis  of  the  plant  growth 
regulator  cytokinin.  The  assessment 
provides  a  basis  for  the  conclusion  that 
the  field  testing  of  these  genetically 
engineered  tomato  plants  will  not 
present  a  risk  of  introduction  or 
dissemination  of  a  plant  pest  and  will 
not  have  a  significant  impact  on  the 
quality  of  the  himian  environment 
Based  on  this  finding  of  no  significant 
impact  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 

ADDRESSES:  Copies  of  the 
enviroiunental  assessment  and  finding 
of  no  significant  impact  are  available  for 
public  inspection  at  Biotechnology, 
Biologies,  and  Environmental  Protection. 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
room  850,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD,  between  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  hoUdays. 

FOR  FURTHM  INFORMATION  CONTACT: 
Dr.  Catherine  Joyce.  Biotechnologist, 
Biotechnology  Permits,  Biotechnology, 
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Biologica.  and  EnvironmeBtal  ftotectkm. 
AnioMi  and  Plant  Health  laspectioa 
Service,  VS.  Department  of  Agriculture, 
room  844.  Fedanl  BoiUing.  6805  Belcrest 
Road.  Hyattsville,  MD  20782.  (301)  436- 
7612.  For  copies  of  the  environmental 
aieeaament  and  finding  of  no  significant 
impact  write  Mr.  Qayton  Civens  at  this 
same  address.  The  environmental 
assessment  should  be  requested  under 
permit  under  00-310-02. 


rAMY  WWWMATIOW.  The 
regulations  in  7  CFR  part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  into 
the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  %vould 
prepare  an  environmental  assessment 
and.  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906,  June 
16. 1867). 

Calgene,  Ind^  of  Davis,  California,  has 
submitted  an  apphcation  fior  a  permit  for 
release  into  the  environment,  to  field 
test  tomato  plants  genetically 
engineered  to  express  a  gene  which 
encodes  an  enzyme  Imrohred  in  the 
synthesis  of  the  plant  growth  regulator 
cytokinin.  The  field  trial  wlQ  take  place 
in  Riverside  County,  California. 

In  the  coxirse  of  reviewing  the  permit 
apphcation.  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
tomato  plants  under  the  conditions 
described  in  the  Calgene,  Inc., 
application.  APHIS  concluded  that  die 
field  testing  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact  on 
the  quality  of  the  human  enviranmenL 

The  environmental  assessment  and 
finding  of  no  siyiificant  impact,  which 
are  baaed  on  data  submittal  by 
Calgene.  Inc  as  well  as  a  review  of 
other  relevant  fiterature,  provide  the 
public  with  documentatian  of  APHIS' 
review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  saamatiied 
below  and  are  »»»»»■< lywi  in  the 
enviroomatttal  I 


1.  The  tmr  gene,  which  encodes  an 
enzyme  involved  in  the  synthesis  of  the 
plant  growth  regulator  cytokinin.  has 
been  inserted  into  a  tomato 
chromosome.  Although  the  tmr  gene  was 
derived  from  a  known  plant  pest, 
Agrobacterium  tumefaciena,  it  does  not 
present  a  risk  of  introduction  or 
dissemination  of  plant  disease.  The 
introduced  gene  was  constructed  in  such 
a  way  that  expression  of  the  gene  is 
limited  to  specific  tissues  in  the  plant 
and  therefore,  general  effects  on  plant 
growth  and  development  are  not 
expected.  Any  unexpected  negative 
effects  on  tomato  will  be  confined  to  the 
tomato  plants  in  this  field  trial 

2.  A  gene  encoding  the  enzyme 
neomycin  phosphotransferase  (NPTII) 
has  also  been  inserted  into  the  tomato 
chromosome.  The  NPTII  gene,  whidi 
acts  as  a  marker  for  transformation,  is 
derived  from  Escherichia  coli,  which  is 
not  a  plant  pest 

3.  In  this  held  trial,  the  introduced 
genes  cannot  spread  to  other  plants  by 
cross-pollination  because  the  field  test 
plot  is  sufficiently  distant  from  any 
sexually  compatible  plants  with  which  it 
might  cross  pollinate. 

4.  Neither  of  the  introduced  genes 
confers  on  tomato  any  measivable 
selective  advantage  over 
nontransformed  tomato  plants  in  their 
ability  to  be  disseminated  or  to  become 
estabhshed  in  the  environment. 

5.  Select  noncoding  regulatory  regions 
derived  from  plant  pests  have  been 
incorporated  into  the  plant  DNA  but  do 
not  confer  on  tomato  any  plant  pest 
characteristics. 

6.  The  vector  used  to  transfer  the 
introduced  genes  to  the  tomato  plants 
has  been  evaluated  for  its  use  in  this 
specific  experiment  and  does  not  pose  a 
plant  pest  risk  therein.  The  vector, 
althou^  derived  from  a  DNA  sequence 
with  known  plant  pathogenic  potential, 
has  been  disarmed:  that  is,  the  genes 
that  are  necessary  for  pathogenicity 
have  been  removed.  The  vector  has 
been  tested  and  shown  to  be  not 
pathogenic  to  a  susceptible  plant. 

7.  Ine  vector  agent,  the 
phytopathogenic  bacterium  that  was 
used  to  deUver  the  vector  DNA  carrying 
the  genes  of  interest  into  tomato  plant 
cells,  was  eUminated  and  is  no  longer 
associated  with  the  transformed  tomato 
plants. 

&  Horizontal  movement  of  genetic 
material  after  insertion  into  A(B  plant 
genome  (i.e.,  into  chromosomal  DNA) 
has  not  been  demonstrated.  After 
deUvcring  and  inserting  the  DNA  to  be 
transfentKl  into  the  tomato  genome,  the 
vector  does  not  survive  in  or  on  the 
transformed  plants.  No  mechanism  is 
known  to  exist  in  nature  to  horisontaDy 


move  an  inserted  gene  from  a 
chromosome  of  a  transformed  plant  to 
any  other  organism. 

9.  The  field  test  site  is  small, 
approximately  one  acre. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4331  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1509).  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384, 
August  28, 1979.  and  44  FR  51272-51274. 
August  31, 1979). 

Done  in  Washington.  DC  this  8th  day  of 
February  1901. 

lames  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  91-3600  Filed  2-13-91;  8:45  am] 
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[Docket  t1-4»6] 

R«c«ipt  Of  Parmtt  AppllcatioM  for 
RoloaM  Into  th«  Environmont  of 
Qonotically  Enginoorad  Organianw 

AOCNCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice. 

summary:  We  are  advising  the  public 
that  applications  for  permits  to  release 
genetically  engineered  organisms  into 
the  environment  are  being  reviewed  by 
the  Animal  and  Plant  Health  Inspection 
Service.  The  applicadons  have  been 
submitted  in  accordance  with  7  CFR 
part  340,  which  regulates  the 
introduction  of  certain  genetically 
engineered  organisms  and  products* 
POR  FUmMm  UVONMATION  CONTACT: 
Mary  Petrie.  Program  Analyst, 
Biotechnology,  Biologies,  and 
Environmental  Protection, 
Biotechnology  Permits,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  room  844, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7612. 
SUPMBMENTARV  INFORMATION;  The 

regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  are  Plant 
Pests  or  Whidi  There  is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  die 
environment)  in  the  United  States. 
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certain  geneticaUy  I 
organisms  and  produ^  dMt  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  lor 
obtaining  a  permit  for  the  releaae  into 
the  environment  of  a  regulated  artida. 


and  for  obUkrinf  a  UmitBd  permit  £or 
the  importatioa  or  iaiarstate  asoveRwni 
of  a  regulated  artkle. 

Pursuant  to  these  regulatiaaa.  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 


the  fallowing  appbcBtkms  for  pantts  to 
release  genetially  imgiii^f^l 

oigudsBa  Into  die  envivaomenL 


Na 


90-344-01 
9fr-S46.41 


90-345-02 
90-347-01 

90-347-04 
90-351-01 


90-351-02 
90-353-01 


90-360-01 


90-366-01 

90-365-02 

RansiMl  of 

Pem«#90- 

08S-02iMMd 

7-11-00 

90-385-03 

RonomI  o( 

PsnnRfSO- 

OSa-OClMMd 

7-6-90 

91-007-01 

91-007-04 

91-007-06 


91-007-08 


AppHeem 


DNA  PlMS  Tthnoipfly 
CoipofiUon. 


tof 

.AgitouNum 
RsaMfCti  Santos, 
Mbany,  CaMbmia. 


Monaamo  AgrtouMunl 
Company. 

UnlyarMy. 

UnHadStalaa 
Department  of 
Agriculkjre.  Agricunural 
v^eaearcn  oeonoe 
rfaano,  GaWoiiiia. 

Calgene.  Jnc. 

Clba.Geigy  Corporation  „. 
UnMed 


Agrtcultura.  Agricufkiral 
Raeearch  Service. 
Afeany,  Ctffomla. 
UmwaraKy  of  CaNomia. 


UpJohn. 


UpJohn. 


Monsanto  A«ricunural 
Company. 


Company. 


Agrteutara.  Agrtcultural 


CoipoMlow. 


12-10-90 
12-t1-e0 

12-11-00 
12-13-90 

12-13-90 
12-17-00 

12-17-90 
12-19-90 
12-28-90 

12-31-90 
12-31-00 

12-31-90 

1-07-91 
1-07-91 
1-07-91 

1-07-91 


Tobacco  plants  geneUcaWy 
oonlrat  of  Mi0il  plant  pathogens. 


proMn  (Cecropm  8)  mat  has 


to  wpreu  ft 


to  contain  a  gane  cocfine  lor  an  taaad 
acainly. 


nsUtast 


,  enQlneered  to  contain 
genes  from  the  pea. 
Cotton  plants  genetically  engineered  to 
from  BacOim  lhurin^mml$  vw.  MuntMU. 


express  s  delta  swdcitoiSii  pretain 


Tobacco  plants  genetically  engineered  to  express  s  iliilla  smliitjihi 
from  Ak««  MiMhgiiBna*«ar.  DnrslMr  strain  HD1. 

Walnut  plants  genaticany  engineered  to  express  s  delta-endotoidn 
from  BacmM  ffturtngienalg  var.  kunlaU. 


Potato  (tents  genelicslly  engineered  to  e 

hydrato  mataboSam. 
Tobacco  planta  ganaScafly  anglneorad  to 

Som  BmMm  muringtenak  ¥ar.  kunlUa 
Potato  plants  geneticsNy  er^jneered  to 

toteranca  to  the  herbicide  bromoKynl. 


novel  genes  affecting  cartx>- 
a  aen-anooiMn  protaai 


HOI. 
eKpreae  an  enzyme  that  confers 


IdBho.  Maine.  Mtaneaota. 


flOvw)  CvOWm 

ld^«a 


Tomato  planta  genetically  engineered  to  cont«n  a  tranaposable 
from  com. 

CantalDupa  and  aquash  ptanta  gsneSesSy  anglneeied  to  siqirsss  Sie 
enoodkig  ttw  ooal  pntatna  of  cuoMbar  rirtaic  vbua.  papaya 
vkuB.  vtataRMaton  moaaic  vifue  2.  and  auoohM  yellow  moaM  vSua. 


Canntoupeand 


englnaered  to  expreaa 
of  OHcuMbar  moa^  vima, 
moaaie  «Sm  2.  and  aioohM  yaloMf  moaaic 


Cotton 
from 
RottMo  ptanta  gsnaaoa%  anginsarad  to 

from  Bacma  Ihurtnglenalt  w.  taimbiionla. 
Potato  planta  genetically  engineered  to 


oona  enooDxin 
a  delts  andetota 
a  moomeo  cracaan 


Tobacco  moaalcvfeua 
gk* 
into 


anginaared  to  axpreia 
or  a^ha  ainytasa 


CaHomta. 


Georgia,  and 


Georgia. 


AMbama. 


Done  in  Waalilngton.  DC,  this  8tfa  day  of 
Pebniaiy  1901. 

Admhtittrator,  AnhmilatidHant  HeaMi 
Inaptctkm  Strict. 

(FR  Doc.  91-3801  FOad  £-13-91: 8:45  am] 
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Fofiign  AgHcirtlufil  Oorvfco 


Topics  Discussod  In  FY  1988 1 
1989  byt 


I  FY 


AQCNCv:  Foreign  Agricultural  Servioa, 
USDA. 

ACnoH:  Nolioa. 

•UMHAim  This  taotica  is  pnvklad  in 
order  to  notify  die  pidilic  of  activMes  of 
the  AgrkaUoral  Mkjr  Adviawy 
Committee  (APAC)  lor  Ttmd»  and  tha 


nine  Agricultural  Technical  Advisory 
Committees  (ATACs)  tat  Trade  as 
requlTBd  by  sectioB  10(d)  of  die  Federal 
Advisory  Committee  Act  (5  U.S.C  App. 
2).  ine  advice  received  nmn  the 
committees  daring  fiscal  years  1988  and 
1988  (xmoemed  an  array  of  agricoltnral 
trade  issues  with  the  most  significant 
being  the  foDowlng: 

Uruguay  round  of  multUoterai  trodu 
negotiation*.  CoaMDittoe  disnisaioni 
concentrated  on  deeahnausuts  ralatad 
to  die  praparatian  and  tablii^  of  tfM 
U.&  nafotiadag  prapoaals  In  the 
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agricultural  and  tropical  products  groups 
and  on  building  domestic  and 
international  support  for  die  bold  and 
comprehensive  market-oriented  reforms 
in  the  U.S.  approach.  Committee 
discussions  also  centered  on  examining 
and  comparing  the  proposals  tabled  by 
other  countries  participating  in  the 
negotiations  and  on  the  discussions  in 
other  Uruguay  Round  negotiating  groups 
with  implications  for  agricultiire.  Thero 
was  also  focus  on  the  Mid-Term  Review 
held  in  Montreal  in  December  1988,  as 
well  as  the  tariffication  acceleration 
proposal  with  Canada. 

Section  1132  of  the  Food  Security  Act 
of  1965.  The  committees  reviewed  the 
1987  and  1988  annual  reports  required 
under  section  1132.  This  report  describes 
agricultural  production  and  trade 
policies  of  more  than  100  countries.  It 
identifies  government  programs  that  aid 
agricultural  exports  or  impede 
agricultural  imports  from  the  United 
States,  and  identifies  market 
opportunities  for  U.S.  agricultural 
exports.  The  committees  developed 
specific  recommendations  for  action  to 
be  taken  by  the  Federal  Government 
and  private  industries  to  reduce  the 
trade  barriers  and  to  expand  export 
opportunities  identified  in  the  report. 

U.S.-Canada  free  trade  agreement 
The  committees  discussed  the 
agricultural  issues  under  consideration 
in  the  U.S.  negotiations  with  Canada  to 
create  a  free  trade  area  between  the  two 
countries.  The  agreement  took  effect  in 
January  1989. 

Other  bilateral  issues.  Regarding 
Japan,  the  most  prevalent  issues 
discussed  included  that  country's 
agricultural  import  quotas.  The  two 
biggest  issues  were  the  Beef  and  Citrus 
Agreement  to  eliminate  unfair  trade 
restrictions  and  the  U.S.  challenge  under 
the  General  Agreement  on  Tariffs  and 
Trade  (GATT)  involving  Japanese 
quotas  on  12  product  categories.  Both  of 
these  issues  were  resolved  in  1988. 
Regarding  the  European  Community,  the 
discussions  centered  around  the  EC's 
ban  on  imports  of  meat  derived  from 
animals  that  had  been  treated  with 
growth-promoting  hormones. 
Discussions  also  centered  on  a  single 
European  Community  market  in  1992. 
Other  issues  discussed  were  the 
proposed  EC  tax  on  vegetable  oils  and 
die  U.S.  complaint  Uiat  die  EC  is  in 
violation  of  the  Canned  Fruit  Agreement 
of  1965.  Bilateral  trade  issues  also 
included  Taiwan's  restriction  of  U.S. 
turkey  imports  and  Korea's  reduction  of 
market  access  for  wine  imports,  as  well 
as  the  alar  on  apples  problem. 

Details  of  die  above  committee 
discussions  are  not  available  since 
meetings  and  advice  given  are  open  only 


to  members  of  the  committees  in 
accordance  with  section  I35(fl(2)  of  the 
Trade  Act  of  1974.  as  amended  (19 
U.S.C.  2155(f)(2)). 

luued  at  Washington,  DC,  this  7th  day  of 
Febiuary  1961. 
Duane  C  Acksr, 

Adxninistrator,  Foreign  Agricultural  Service. 
\FK  Doc  91-3483  Filed  Z-13-91: 8:45  am] 
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Forttt  Servfoe 

Fawn  Ridge  Timber  Sale,  ML  Baker^ 
Snoqualmie  National  Foreet,  Pierce 
County.  WA 

AOINCV:  Forest  Service.  USDA. 
ACnoiC  Notice;  intent  to  prepare 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  site- 
specific  proposal  to  harvest  and 
regenerate  timber,  constroct  and 
reconstroct  roads,  and  enhance  wildlife 
habitat.  The  project  area  is  located 
within  a  portion  of  the  Suntop  Roadless 
Area  #6058.  The  proposed  project  will 
be  in  compliance  with  the  Forest  Land 
and  Resouroe  Management  Plan  (June 
1990)  which  provides  overall  guidance  in 
achieving  the  desired  foture  condition 
for  the  area,  including  a  schedule  of 
proposed  activities  for  the  next  ten 
yeara.  The  proposed  project  is  located  in 
the  Doe  Creek/Fawn  Ridge  area  on  the 
White  River  Ranger  District;  it  is  now 
scheduled  as  a  fiscd  year  1992  timber 
sale.  The  Mt  Baker-Snoqualmie 
National  Forest  invites  writien 
comments  and  suggestions  on  the  scope 
of  the  analysis. 

DATIS:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  March  18. 1991. 
ADOWMaaa;  Send  writien  comments  to 
Ted  Lewis.  District  Ranger.  White  River 
Ranger  District  857  Roosevelt  Ave  East. 
Enumclaw.  WA  98022. 
ran  niRTHni  mtoiimatkm  comtact: 
Carl  Birdwell,  Acting  Tiber  Management 
Assistant  at  the  above  address  or  (206) 
825-6585. 


rARV  wrowMATiON;  The 

proposal  includes  harvesting  timber  and 
constracting/reconstructing  roads  on 
one  timber  sale  and  enhancement  of 
wildlife  habitat  The  curea  being 
analyzed  is  approximately  800  acres  in 
size  and  is  located  in  all  or  portions  of 
sections  32  and  33,  T.18  N.,  R.10  E.  The 
area  is  adjacent  to  Mt  Rainier  National 
Park  to  the  south,  and  Buck  Creek 
Drainage  to  the  north. 


The  Draft  EIS  will  be  tiered  to  die 
Final  EIS  for  the  Mt  Baker-Snoquahnie 
National  Forest  Land  and  Resource 
Management  Plan  (June  1990).  The 
Forest  Han's  Management  Area 
direction  for  this  analysis  area  includes: 
MA  2A  Scenic  Viewshed,  Foreground 
(about  35%  of  the  project  area)  and  MA 
2B  Scenic  Viewshed,  Middleground 
(about  65%  of  the  area).  Management 
Area  MA  13  (Waterahed,  Wildlife,  and 
Fisheries  Emphasis  in  Riparian  Areas) 
will  be  mapped  as  a  part  of  the  project, 
to  meet  Forest-wide  Standards  and 
Guidelines  in  the  Forest  Plan.  The 
proposed  project  includes  a  portion  of 
the  Simtop  Roadless  Area  #6058  which 
was  considered  but  not  selected  for 
wilderness  designation  in  the  1984 
Washington  State  Wilderness  Act.  The 
project  area  is  also  adjacent  to  MA  15A 
Mountain  Goat  Habitat 

The  proposed  project  was  included  in 
an  earlier  anlaysis.  the  Skookum-Doe, 
Suntop  West  Timber  Sales.  The  Suntop 
West  Timber  Sale  was  awarded  and  is 
being  harvested:  the  Skookum-Doe 
Timber  Sale  was  cancelled.  The 
proposed  timber  sale  is  listed  in  the 
Timber  Program  Activity  Schedule, 
appendix  A.  Land  and  Resource 
Management  Plan  under  Uie  tide  "Doe 
Creek  Timber  Sale."  It  was  originally 
scheduled  as  a  1990  timber  sale. 

Interested  environmental  groups, 
individuals,  timber  purohasers.  and 
Federal.  State,  and  local  agencies  were 
invited  to  participate  in  early  scoping 
meetings  of  the  Five  Year  Harvest 
Schedule  held  June  through  December 
1989.  Comments  have  been  received 
from  several  organizations  and 
individuals.  An  informational  letter  is 
being  sent  concurrentiy  to  those 
previously  involved  and  other  parties 
that  may  be  interested  to  update  them  on 
the  analysis  and  the  intent  to  prepare  an 
EIS.  and  to  invite  further  involvement    ' 
Further  scoping  meetings  may  be 
scheduled  if  additional  issues  are  raised. 

Preliminary  issues  identified  are 
timber  harvest  retention  of  old  growth, 
habitat  for  old  growth  species,  scenery, 
use  of  the  Buck  Creek  road,  water 
quality,  entry  into  roadless  area  parcels^ 
and  proximity  of  the  timber  sale  to  both 
mountain  goat  habitat  and  Mt  Rainier 
National  Park.  Preliminary  alternatives 
include  no  timber  harvest  (no  action); 
alternatives  for  timber  harvest  will 
examine  clearcutting  and  partial  cutting 
options,  and  both  cable  and  helicopter 
and  logging  systems. 

The  Forest  Service  is  the  lead  agency. 
J  J).  MacWilliams,  Forest  Supervisor,  Mt. 
Baker-Snoqualmie  National  Forest  is 
the  responsible  official.  Your  comments 
and  suggestions  are  encouraged  and 
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shoeld  bt  in  wiittm.  The  draft 
eavivoniMiital  impact  atataBiant  is 
ej^ectad  to  be  ooiBpleted  about 
Sqtteraber.  1891.  Hm  final 
environmental  inipact  statement  is 
scheduled  for  oooipletion  by  February. 
1992. 

The  comment  period  on  die  draft 
environmental  impact  statement  win  be 
45  days  from  die  date  the  Environmental 
Protection  Agency  publishes  the  notice 
of  rraiiabilily  hi  tiie  Federal  Re^alac. 

11m  Forest  Service  believes  it  is 
important  to  give  reviewen  notice  at 
this  early  stage  of  several  court  rolii^ 
related  to  public  participaUoo  in  the 
environmental  review  process.  First 
reviewen  of  draft  environmental  impact 
statements  must  stmctura  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningfol  and  alerts  an  agency  to  the 
reviewer's  position  and  oontentioos. 
Vermont  Yankee  Nucieat  Power  Corp. 
v.  NROa  435  US.  519. 553  (1978).  Also, 
environmental  objections  dmt  ooeld  be 
raised  at  the  draft  environmental  inqmct 
statement  stage  bat  diet  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAitgoon  v.  HodeL  803  F.  2d  1016. 1022 
(9di  Or.  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Harris,  490  F.  Supp.  1334. 1338 
(E.D.  Wis.  1980).  Because  of  diese  court 
rulings,  it  is  very  important  diat  diose 
Interested  in  diis  pnqiosed  action 
participate  by  die  dose  of  die  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfuUy  consider  diem 
and  respond  to  them  in  the  final 
environJmental  impact  statement 

To  assist  die  Forest  Service  in 
identi^ring  and  conaidering  issues  and 
concerns  on  Am  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  aboold  be  a  apedfic  as 
possible,  tt  is  also  hdpfol  if  ooaunents 
refer  to  specific  pages  or  chapters  of  die 
draft  statement  Comments  may  also 
address  the  adequacy  of  the  draft 
environmental  impact  statement  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
(Reviewen  asey  wish  to  refer  to  die 
Council  on  Environmental  Quality 
Regulations  for  in^ileaentiiv  the 
procedural  proviaions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  Uiese  points.) 

Dated:  February  t,  UOl. 
|.  D.  MacWUUams, 
Forest  Supervisor. 

[PR  Doc  91-3580  FUed  Z-l^-n,  8:45  am] 
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Rural 

Soutkam  Maryland  EtocMe 


r.  Rural  Electrification 
Administration. 

ACnow:  Finding  <rf  no  significant  Impact 

Notice  is  hereby  given  that  die  Rural 
ElecMRcatkin  Admfailstration  (REA) 
punnant  to  die  National  finrironmental 
Policy  Act  of  1966.  as  amended  (42 
U.S.a  section  4321  et  eeq.).  die  Council 
on  Environmental  Quah^  Regulations 
(40  CFK  part  ISOO  dmnigh  1506),  and 
RBA  Bnvtronmental  Micy  and 
Procedures  (7  CFR  part  1794),  has  made 
a  Finding  of  No  Significant  faapact 
(FONSq  widi  raspect  to  dm  coastmctien 
of  s  230/66  kUovoh  (kV)  switahing 
station  in  Charles  Gocmty,  Meryland,  by 
Southern  Maryland  Eleclric 
Cooperative.  in&  (SMEOO). 
row  nmnmm  wpowatiow  unnmer. 
Larry  A.  Belleao,  Director.  Northeast 
Area— Electric,  Rural  ElecMBcation 
Administration,  room  0241,  Soudi 
Agriculture  Buildhig.  Washington,  DC 
20250.  telephone  (202)  382-14aa 
tUPPLCMffNTAL  INTOflMATION:  RBA  fal 
conjunction  widi  a  request  for  financing 
assistance  bxim  SMECO.  required  that 
SMECO  develop  environmental  support 
infbnnation  refliectlRg  the  potential 
environmental  impacts  of  the  project 
The  information  supplied  by  SMECO  is 
contained  in  a  Borrower's 
ibviroomental  Report  (BER)  which  was 
the  primary  aoorcs  docaaaeat  used  by 
REA  to  devehip  its  Bnvironnwntal 
Assessment  (EA].  REA  has  concluded 
that  the  EA  represents  an  accurate 
assessment  of  the  environmental 
impacts  of  die  proposed  project  and  that 
the  impacts  are  acceptable. 

The  proposed  prefect  consists  of 
constincting  a  290/66  kV  switcUng 
sUtion  that  would  tap  into  die  adjacent 
230  kV  Moigantown  to  Oak  Grove 
transariarion  line  owned  by  Potomac 
Electric  Power  Company  and  in  turn 
serve  four  existing  and  one  prtqiosed  68 
kV  transmission  hnes  owned  by 
SMECO.  Facilities  within  die  station 
wUl  faiittafly  consist  of  two  230  kV  taps, 
two  230/66  kV  transformers,  and  six  66 
kV  circuit  breaker  points  with  sufficient 
space  to  double  the  proposed 
coufiguiatiun.  Tlie  proposed  fiacihty 
would  be  constructed  on  a  &1  hectare 
(20  acre)  site  ai^oining  Hawkins  Gate 
Road,  sondi  of  State  Route  488 
approidraately  AA  kHoraetera  (3  miles) 
east  of  LaHeta. 

RBA  has  oondoded  diat  die  proposed 
project  will  have  no  effect  on  important 
farmland,  prime  forest  land  or 
rangeland.  wetlands  or  floodplains, ' 
listed  or  proposed  dveatened  or 


endangered  species  or  criticd  hebltat 
and  properties  fisted  or  eV^e  for 
listing  In  the  Netional  Register  of 
rastofic  Places.  No  other  metten  of 
environmental  concern  have  come  to 
REA's  attention. 

Alternatives  »itmmit%t,^  fgg  »b^ 
prqiosed  project  induded  no  action, 
eneigy  cooaervation,  and  ftftnstrurting 
dm  proposed  facUity  atahemativc  sitss. 
REA  determined  that  dmra  is  a  need  ior 
the  proposed  project  and  that 
constricting  dw  switching  stetion  as 
recommended  is  an  environassBtaHy 
acceptable  aHeraetive  for  SMBOO  to 
reduce  loads  at  its  Morgantowa  and 
Farmingtan  metaring  points,  fanprove  die 
rehabiltty  of  dm  66  kV  aetwoik  hi 
Charfes  CoHrty.  and  provlds  for  die 
growdi  in  dm  WaMorf  end  St  Chmies 
area  <rf  die  county. 

Based  on  the  environmental  support 
information  provided.  REA  prepared  an 
EA  concerning  die  proposed  project  and 
its  imapcts.  As  a  reeult  of  its 
independent  evaluation.  REA  has 
concluded  that  approval  of  the  Hawkins 
Gate  Switdiing  Station  would  not 
constitute  a  major  Federal  action 
significandy  afisctiiv  die  quality  of  dm 
human  environment  ThersiiHe.  REA  hes 
made  a  FONSI  widi  respect  to  dm 
proposed  project  The  preparatioa  of  an 
aayiroamantel  iaipect  statement  is  net 
necesssry. 

Copies  of  REA's  EA  and  FONSL  and 
SMBOO's  B8R  can  be  obtafaied  frtnn  or 
reviewed  et  die  offices  of  REA  in  South 
Agriculture  BnOding,  room  0241. 14tt 
and  Independence  Avenue  SW., 
Washington.  DC  202S0;  or  at  die  office  of 
Southern  Maryland  Electric 
Cooperative,  Inc.  (I-  Wayne  Swann. 
Executive  Vice  President  and  General 
Manager).  Route  231  West  HughesvQle, 
Maryland  20637-1994.  during  r^ular 
business  hours. 

Di*Bd:  FtebraHT  a.  tSSL 
lohnH-Aiaiiia. 

Assistant  AdBtmittrator— Electric. 
[FR  Doc  91-3S8S  FOed  2-U-«l;  8:45  an^ 
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the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Puerto  Rico  Industrial 
Development  Company,  grantee  of  FTZ 
7,  requesting  special-purposes  subzone 
status  for  two  Bristol-Meyers  Squibb 
Company  pharmaceutical  manufacturing 
facilities  in  Puerto  Rico.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act  as  amended  (19  U.S.C  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
January  28, 1991. 

Bristol-Meyers  Squibb  is  a  leading 
multinational  manufacturer  of 
pharmaceuticals,  consumer  products, 
medical  devices  and  nutritionals. 
Subzone  status  is  proposed  for  two  of 
the  company's  manufacturing  facilities 
(1.230  employees)  in  Puerto  Rico:  (1) 
Bristol-Meyers  Barceloneta,  Inc.  plant 
(100  acres).  State  Road  #2.  Km  56.4, 
Barceloneta:  and  (2)  Squibb 
Manufacturing,  Inc.  plant  (47  acres). 
State  Road  #3,  Km  77.5,  Humacao. 

The  facilities  are  the  principal 
suppliers  of  intermediates  and  Tinished 
products  for  the  company's 
pharmaceutical  lines  which  include 
cardiovascular  products,  anti- 
inflammatory compounds,  antibiotics, 
and  anti-infectives.  Many  of  these 
products  contain  foreign-sourced 
materials.  The  general  categories 
include:  amino,  amino,  and  hetercocylic 
compounds:  organic  antibiotics;  phenols; 
carboxylic  acids;  esters:  ketones;  and 
aldehydes.  The  main  specific 
components  include:  Cefadroxyl,  Pen  V, 
Oxadllin,  Methyl  Propanoic  Acid,  and 
Fluphenazine  Crude.  Some  of  the 
products  are  exported. 

Zone  procedures  would  exempt 
Bristol-Meyers  Squibb  from  Customs 
duty  payments  on  foreign  materials  used 
in  its  exports.  On  its  domestic  sales,  the 
company  %vill  be  able  to  choose  the 
same  duty  rate  that  appUes  to  finished 
pharmaceutical  products.  The 
application  indicates  that  most  of  the 
finished  products  made  at  the  plant  are 
subject  to  a  3.7  percent  duty  rate, 
whereas  the  rates  on  the  ingredients 
used  in  the  production  of  those  products 
range  from  1.3  to  20  percent.  The 
application  indicates  that  zone  savings 
would  help  the  plants'  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  approved  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce. 


Washington,  DC  20230;  Howard 
Cooperman,  Regional  Director  of 
Inspection  A  Control,  U.S.  Customs 
Service,  Southeast  Region.  900  SE  First 
Avenue,  Miami.  Florida.  33131-2595;  and 
Colonel  Bruce  A.  Malson,  District 
Engineer,  U.S.  Army  Engineer  District 
Jacksonville,  P.O.  Box  4970,  lacksonville. 
Florida,  32232-0019. 

Comments  concerning  the  proposed 
subzones  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  March  28, 1991. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  District  Director.  U.S. 

Department  of  Commerce,  rm.  G-55 

Federal  Bldg.,  Chardon  Avenue,  San 

Juan.  Puerto  Rico  00918. 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  14th  & 

Pennsylvania  Avenue,  NW.,  room 

4213,  Washington.  DC  20230. 

Dated:  February  7, 1991. 
John  J.  Da  Ponla,  Jr.. 
Executive  Secretary. 

[FR  Doc  91-3623  Filed  2-13-91: 8:45  am) 
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For«ign-TrMl«  Zon*  127— WMt 
Coluinbia,  SC;  Application  for  Subzono 
Automotiv*  ElMtronic  Control 
Sytttnw  Auto  Compononts  Plant 
And«r«on,8C 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board]  by  the  Richland-Lexington 
Airport  District,  grantee  of  FTZ  127, 
requesting  special-purpose  subzone 
status  for  the  automobile  electronic 
products  manufacturing  plant  of 
Automobile  Electronic  Control  Systems, 
Inc.  (AUTECS)  (Robert  Bosch  Corp./ 
Japan  Electronic  Control  Systems 
Company  joint  venture),  located  in 
Anderson,  South  Carolina.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  Tiled 
on  January  28, 1991. 

The  AUTECS  plant  established  in 
1988,  is  located  on  South  Carolina 
Highway  81  at  Scott's  Bridge  Road  in  the 
city  of  Anderson,  Anderson  County, 
South  Carolina,  some  50  miles  northwest 


of  Columbia.  The  facility  (12  acres,  112 
employees)  is  used  to  produce  electronic 
control  units  for  automobile  engines  and 
transmissions  and  mass  air  flow  meters 
for  auto  fuel  injection  systems. 
Currently,  some  70  percent  of  the  value 
of  the  subcomponents  is  sourced 
abroad,  including  circuit  boards, 
integrated  circuits,  capacitors,  resistors, 
other  electronic  components,  sensors, 
cables,  connectors,  fasteners  and 
casings.  The  application  indicated  that 
AUTECS  plans  to  increase  domestic 
sourcing  by  reducing  foreign  sourcing  to 
40  percent  within  5  years. 

Zone  procedures  would  exempt 
AUTECS  from  Customs  duty  payments 
on  the  foreign  material  in  its  exports.  On 
its  domestic  sales,  the  comptmy  would 
be  able  to  choose  the  finished  electronic 
component  rate  (4.9%).  The  duty  rates  on 
the  subcomponents  range  from  0.0  to 
10.0  percent  averaging  5.8  percent  If  the 
products  are  shipped  to  auto  assembly 
plants  with  subzone  status,  the 
electronic  components  could  be  subject 
to  the  auto  duty  rate  (2.5%).  The 
applicant  indicates  that  the  savings  will 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
Committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zone  Staff. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  Howard 
Cooperman,  Regional  Director.  I  &  C. 
U.S.  Customs  Service,  Southwest 
Region.  909  SE  First  Avenue.  Miami, 
Florida  33131;  and  Lt  Colonel  James  T. 
Scott.  District  Engineer.  U.S.  A^y 
Engineer  District  Charleston.  P.O.  Box 
99.  Charieston.  South  Carolina  29402. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive    ■ 
Secretary  at  the  address  below  and 
postmarked  on  or  before  March  28, 1991. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce,  District 
O^ice.  Strom  Thurmond  Federal 
Building,  suite  172. 1835  Assembly 
Street  Columbia.  SC  21201. 

Office  of  the  Executive.  Secretary. 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce,  room  4213, 
14th  ft  Pennsylvania  Avenue,  NW., 
Washington,  DC  20290. 


Dated-  February  5, 1991. 
|oha  |.  Da  Poata.  |r„ 
Executive  Secretary. 
[FR  Doc.  91-8824  Filed  2-13-91;  8:45  am] 
KUNM  COOl  aS1»4MI 
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International  Trade  Administration 

[A-412-M2] 

Final  Resutta  of  Antidumping  Duty 
Adminlatratlve  Review:  Certain  Forged 
Steel  Crankshafts  From  the  United 
Kingdom 

AQCNCV:  International  Trade 
Administration.  Import  Adminisfration, 
Department  of  Commerce. 
action:  Notice. 


SUMMAiiv:  The  Department  of 
Commerce  (the  Department)  has  issued 
the  final  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
certain  forged  steel  crankshafts  (CFSCs) 
from  the  United  Kingdom.  The  review 
covers  United  Engineering  &  Forging 
(UEF).  a  manufacturer  and  exporter  of 
CFSCs  to  the  United  States,  and  the 
period  September  1, 1988.  through 
August  31, 1889.  The  review  indicates 
the  existence  of  dumping  maigins  for 
UEF  during  the  period. 
EFFECnvi  OATt:  Februaiy  14. 1991. 
TOR  nmTHER  mramiA-noN  contact: 
James  Terpstra  or  Brad  Hess.  OfRce  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230; 
telephone:  (202)  377-3965  or  (202)  377- 
3773.  respectively. 

SUPPLCMENTAIIV  INFORMATION: 
Background 

On  November  23. 1990.  tiie 
Department  published  in  the  Federal 
Register.  55  FR  48880  (1990)  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
CFSCs  from  the  United  Kingdom.  On 
November  3a  199a  tiie  respondent  UEF, 
requested  tiiat  a  public  hearing  be  held. 
On  December  8. 199a  the  petitioner. 
Wyman-Gordon  Company,  indicated 
that  it  would  participate  in  any  public 
hearing  requested  by  UEF. 

UEF  and  petitioner  filed  case  briefs  on 
December  12, 199a  and  rebuttal  briefs 
on  December  la  1990.  A  public  hearing 
was  held  on  December  21. 1990.  At  the 
request  of  the  Department  posthearing 
briefs  and  rebuttal  briefs  were 
submitted  by  both  UEF  and  petitioner  on 
January  4. 6.  and  la  1991.  On  February 
5. 1991.  relevant  portions  of  the  records 
of  the  original  investigation  and  the 


prior  administrative  review  were 
incorporated  into  the  recoid  of  this 
review. 

The  Department  has  now  completed 
this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  forged  carbon  or  alloy  steel 
crankshafts  with  a  shipping  weight 
between  40  and  750  pounds,  whether 
machined  or  unmachined.  Such 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  8483.10.10  and 
8483.10.30.  Neither  cast  crankshafts  nor 
forged  crankshafts  with  shipping 
weights  of  less  than  40  or  more  than  750 
pounds  are  subject  to  this  review.  TTie 
HTS  item  numbers  are  provided  for 
convenience  and  customs  piuposes.  The 
written  description  remains  dispositive. 

The  review  covers  UEF,  the  only 
known  manufacturer  and/or  exporter  of 
CFSCs  frx>m  the  United  Kingdom  to  the 
United  States,  and  the  period  September 
1. 1988.  tiuDugh  August  31, 1989. 

Such  or  Similar  MerchaniBse 

In  determining  similar  merchandise 
comparisons  for  these  final  results,  we 
have  considered  the  following  physical 
characteristics  which  appear  in  order  of 
importance:  (1)  Twisting,  (2)  number  of 
tiirows,  (3)  weight  (4)  forging  metiiod, 
(5)  engine  type,  and  (6)  other 
configuration  characteristics  [i.e., 
number  of  bearings,  number  of  flanges, 
number  of  counterweights). 

As  in  the  investigation,  the  prior 
review,  and  the  preliminary  results  of 
this  review,  we  did  not  compare  twisted 
crankshafts  with  untwisted  crankshafts. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Forged  Steel 
Crankshafts  frt>m  the  United  Kingdom. 
52  FR  32951  (1987).  In  the  preliminary 
results  of  this  review,  we  stated  that  we 
considered  configuration  to  be  the  most 
important  characteristic  in  determining 
similarity  and  tiiat  configuration  was 
comprised  of:  Twisting,  number  of 
throws,  and  number  of  bearings,  flanges 
and  counterweights.  However,  after 
consideration  of  comments  received, 
review  of  the  similar  product  selections 
in  light  of  these  comments,  and  our 
analysis  of  the  records  of  the  original 
investigation  and  first  administrative 
review,  we  have  now  determined  that 
twisting  and  number  of  throws  are  the 
most  important  determinants  of 
configuration  and  that  the  number  of 
bearings,  flanges,  and  counterweights 
are  secondary  characteristics. 

In  addition,  we  note  tiiat  several 
product  comparisons  in  the  preliminary 


results  had  large  weight  differences 
between  the  U.S.  and  the  home  market 
products,  and  the  products  were 
significandy  dissimilar  in  other  physical 
characteristics.  The  variable  production 
costs  for  these  products,  however,  were 
reasonably  similar  and  we,  therefore, 
adjusted  for  tiiese  physical  differences 
in  merchandise  in  the  preliminary 
results.  For  these  final  restdts,  we  have 
re-examined  the  physical  characteristics 
of  these  products  and  their  reported 
variable  costs  and  have  determined  that 
the  relatively  high  material  cost  for  the 
heavier  product  was  offset  by  the 
relatively  hi^  cost  of  producing  the 
other  physical  differences  in  the  lighter 
product  As  a  result  the  products 
appeared,  on  paper,  to  be  more 
comparable  than  they  really  were  [i.g., 
the  differences  in  merchandise 
adjustment  was  less  than  20  percent  of 
the  cost  of  manufacture  of  the  U.S. 
product).  Accordingly,  for  these  final 
results,  we  have  not  matched  models 
where  the  difference  in  weight  was  great 
and  where  there  were  significant 
differences  in  other  physical 
characteristics.  (See  Comment  8  in  the 
"Interested  Party  Comments"  section  of 
this  notice.) 

United  States  Price 

We  based  U.S.  price  on  purchase 
price  in  accordance  with  secticm  772(b) 
of  the  Act  because  all  sales  to  the  first 
unrelated  purchaser  took  place  prior  to 
importation  into  the  United  States. 

We  calculated  purchase  price  based 
on  packed  c.i.f.  or  delivered  prices  to 
customera  in  the  United  States.  We 
made  deducations  for  foreign  inland 
freight  U.S.  brokerage  and  HwnHling 
charges,  ocean  freight  marine 
insurance,  U.S.  import  duties,  and  \JJ&. 
inland  freight  in  accordance  with 
section  772(d)(2)  of  the  Act 

Where  home  market  sales  were  used 
for  comparisoiu.  we  added  to  the  U.S. 
selling  price  the  amount  of  a  value- 
added  taxes  (VAT)  that  would  have 
been  collected  if  the  merchandise  had 
not  been  exported. 

For  one  crankshafi  model  we 
increased  U.S.  price  to  account  for 
tooling  and  start-up  costs  that  were  not 
included  in  the  U.S.  sales  invoice,  but 
were  billed  separately  to  the  U.S. 
customer.  Such  costs  are  normally 
.considered  a  component  of  the  U.S. 
price  for  this  merchandise.  UEF  had 
allocated  the  tooling  charges  over  total 
expected  crankshafi  production  and  tiie 
start-up  costs  over  only  a  portion  of  the 
expected  crankshafi  production.  For 
these  final  results,  we  have  allocated 
these  charges  over  total  expected 
crankshafi  production.  (See  Comment  6 
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in  the  "Interested  Party  Conunents'* 
sectfoD  of  tlds  notice.) 

We  nso  msue  sdj us  tinnits  to  U>S> 
sales  price,  as  appropriate,  for  certain 
supplemental  inVoices  which  corrected 
price  and  quantity  terms  in  the  original 
sues  in  voices. 

Faseigs  Msriial  Vslae 

In  order  to  detemine  wfae^er  there 
Mere  saffident  sales  of  CFSCS  ki  die 
home  aiaricet  to  serve  as  the  ba^  for 
calcalatBif  foreign  Bmiwt  value  (PhflVT^ 
we  coaiparsd  die  volune  al  booe 
maricet  sales  of  thendt  or  similar 
category  (t.e.,  aM  CFSCs)  to  dw  vohaae 
of  third  country  sales,  ia  accordance 
with  Mction  773(8)(1)  of  die  Act  We 
determined  that  sales  in  the  home 
market  are  the  most  sppropriate  basis 
for  calcakatiBg  FMV.  For  sales  of  two 
U.S.  prodocta,  we  osed  oonstrocted 
vaha  (CV)  as  die  basis  for  FMV 
because  we  coidd  not  adjust  for  the 
difference  between  twiated  and 
untwiated  craakshafts.  We  ^so  used  CV 
as  the  basts  for  FMV  when  we  were 
unable  to  find  uiatempmaueoea  sales 
[i.e.,  sales  of  the  hoine  market  product 
leaa  than  90  days  beface  or  60  days  after 
the  moBtb  of  the  U.S.  sale)  hsvteg 
difference  in  merchandise  ac^nstments 
of  less  than  20  percent  of  the  cost  of 
manufacturing  of  the  U.S.  product  For 
these  products,  we  based  FMV  on  CV 
becanae  we  deterainad  that 
cosapariaoiis  involvinf  ad^tmeats  Ibr 
physical  d^ereaees  pealer  than  20 
percent  were  unreasanabla  is  this  ease. 

Whasa  home  market  sales  were  usad 
for  comparisans,  we  calctdated  FMV 
based  oa  packed  ex-factory  or  delivered 
prices  to  customers  ia  tha  Unitad 
Kingdom.  We  mada  dedactjoaa.  wh«« 
appropriate,  for  home  market  {eeight  and 
rebates.  We  also  made  adjastments  to 
FMV,  where  appropriate,  to  take  into 
account  certain  invoices  which 
corrected  price  and  quantity  terms  oa 
the  original  sale  invoices. 

For  all  home  market  models.  UEF 
indicated  that  packing  costs  were 
included  in  the  reported  price  bat  failed 
to  separately  identify  those  costs. 
Consistent  with  our  treatment  of 
packing  in  both  die  administrative 
review  covering  the  period  September  I, 
1907  throu^  August  n,  1988,  and  hi  the 
original  bivestigation  of  sales  at  less 
thtin  fair  value,  we  only  deducted  home 
maricet  packing  costs  when  such  costs 
were  separately  reported.  In  accordance 
with  section  773(aKt]  of  the  Act  we 
then  added  U.9.  packing  costs  to  all 
noma  market  prices. 

Bacausa  aff  prioa-to-price  comparisons 
involved  purchase  price  sales,  we  mada 
drcomstances  of  sale  adjustments. 
^here.appropriatB.  for  diObreBces  in 


credit  expenses,  warranties,  VAT.  and 
after-sale  warehoustag.  In  accordance 
widi  19  CFR  353.5e(a).  Because  UEF 
reported  adjustments  to  the  original 
invoice  price  for  some  homa  market  and 
U.&  sales,  we  recalculated  credit 
expenses  for  both  home  market  and  U.S. 
sales  to  account  for  these  adjustments. 
UEF  also  calculated  U.S.  creifit 
expanses  using  a  U.S.  interest  rate. 
However,  it  provided  no  evidence  that  it 
had  recaivad.  nor  that  it  had  access  to^ 
any  deUar-deaoaiiBated  financing  in  the 
past  Therefore,  we  recalculated  U.S. 
credit  expenaas  based  on  the  interest 
rate  reported  foe  cakalating  henc 
market  credit  expenses.  Where 
appropriate,  we  made  adjustments  to 
FMV  to  accoant  for  differeaces  ia  the 

physical  charaderistica  of  the  

merchandisa,  ia  accardanca  writh  19  CFR 
353.57. 

Where  FMV  was  based  on  CV,  we 
calculated  CV  aa  the  sum  of  die 
materials  and  fsbricatioa  costs  reported 
by  UEF,  general  expenses,  packing,  and 
profit  Tha  amoont  added  for  general 
expenses  was  tan  percent  of  materials 
and  fabricatkMi  ceeis  becaose  this 
amount  was  ^ater  than  UEFs  actual 
general  expenses.  The  amount  added  for 
profit  was  ei^t  percent  of  the  sum  of 
the  cost  of  materials,  fabrication  and 
general  expenses  because  this  amount 
was  greater  then  UEPs  actual  profit. 

We  made  adjastmButs  to  CV,  in 
accordance  widi  19  CFK  353.56,  for 
differences  in  drcumstances  of  sale. 
These  adjintiiieiits  were  made  for 
differences  in  credit  expenses, 
warranties,  and  after-sale  warehoushig. 
In  adjusting  CV.  we  calculated  the 
adtustment  for  differences  in  credit 
expenses  using  the  same  methodology 
as  described  above  for  home  market 
sales. 

Intsaastad  Party  CaanaeaAs 

We  invited  biterested  parties  to 
comment  on.  the  preliminary  results  of 
this  administrative  review.  We  received 
case  briefs  and  rebuttal  briefs  from  both 
UEF  and  die  petitioner.  In  addition,  we 
requested  and  received  post  hearing 
briefs  and  rebuttal  briefs  from  both  UEF 
and  petitioner. 

Comment  1:  UEF  argues  that  the  90/60 
day  guideline  ensuring  comparisons  of 
contenqraraneous  sales  and  the  20 
percent  guideline  regarding  difference  in 
merchandise  adjustments  were  invalldly 
adopted  and  sheufd  not  be  applied  in 
this  case.  UEF  contends  that  the 
Department  should  refect  the  home 
market  models  selected  as  a  result  of 
application  of  the  90/60  day  and  20 
percent  guidelines,  and  determiaa 
dumping  margins  based  an  CV. 


Furthermore,  UEF  assarts  diat  die  20 
percent  and  the  90/60  day  guidelines 
were  not  applied  in  the  first  review.  In 
particular,  UEF  contends  diat  in  the  first 
review,  witfiout  reference  to  any  20 
percent  guideline,  the  Department 
compared  two  U.S.  models  with  a 
specific  most  similar  home  market 
model.  However,  the  Department  did  not 
make  the  same  comparison  in  the 
preliminary  results  of  this  review 
becaose  it  foiled  to  pass  the  20  percent 
guideline.  For  tlw  final  results  of  this 
review,  UEF  maintains  that  these  same 
models  should  be  compared  to  the  same 
home  market  model  used  in  the  first 
review. 

Petitioner  argues  that  the  Departaiait 
should  match  only  contemporaaeous 
sales  (die  90/60  day  guideline)  and 
allow  only  coniparisons  havii:^ 
adjustBients  for  physical  differences  in 
merchandise  that  do  not  exceed  20 
percent  This  will  achieve  the  most  fair 
result  and  will  be  consistent  with  prior 
practice. 

DOC  Ponitiaa:  VV e  disagree  with  UEF. 
Section  773(a)(1)  of  the  Act  provides 
that  FMV  ia  thie  price  at  the  "time  such 
merchandise  is  first  sohl  widiin  the 
United  States."  The  Department  has 
conaisteady  interpreted  die  statute  as 
requiring  that  it  make  {Hice  coniparisons 
based  oa  reasoaaUy  contcB^oraBeoas 
sales  of  similar  merchandiee  in  the  U.S. 
and  foieiffi  markets.  When  there  are  no 
home  market  sales  made  in  the  same 
month  as  the  U.S.  sale,  we  try  to  find 
home  market  sales  made  as  close  in 
time  to  die  U.S.  sale  as  peooible.  A 
contemporaneity  guideline  has  been 
developed  in  whidi  we  first  attempt  to 
use  a  home  market  sale  occurring  up  to  3 
months  prior  to  and,  if  one  cannot  be 
identified,  no  more  dian  2  months  after, 
the  month  of  the  U.S.  sale.  Sea,  e^ 
Color  Television  Receivers  from 
Taiwan.  51 FR  46895  (1986);  Color 
Televisiona  Receivers  from  Korea,  51  FR 
41365  (1988).  hi  instances  in  which  there 
are  na  home  market  sales  of  such  or 
similar  merchandise  in  the  same  month 
as  the  U.S.  sale,  we  use  this  guideline  to 
choose  an  appropriate  ¥IS\1  to  con^are 
wfdi  die  U.S.  sal&  We  believe  that 
given  the  potential  for  home  market 
price  fluctuations,  appkcation  of  this 
guideline  was  reasonable  in  this  case. 
Moreover,  in  view  of  the  statutory 
preference  for  homa  macket  sales,  there 
is  no  basis  for  tha  D^^taunt  to  reject 
homa  madtat  sales  that  were  made 
reasonably  contemporaneous  ia  time  to 
U.S.  sales  and  to  isatcad  resort  to  tha 
uaeofCV. 

In  additton.  wa  sMde  adjustaents  for 
diffarancas  in  tha  physical 
characteristics  of  tha  raerrhaadisa  in 
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accordance  with  section  773(a)(4)(C)  of 
the  Act  When  adjustments  for 
difi^erences  in  the  merchandise  proved 
to  be  so  substantial  that  the 
merchandise  is  no  longer  comparable 
within  the  meaning  of  section  771(16)(C). 
we  used  CV.  In  this  case,  we  determined 
that  merchandise  is  no  longer 
comparable  when  adjustments  greater 
than  20  percent  of  the  cost  of 
manufacture  of  the  U.S.  model  are 
required. 

The  Department  did  apply  the  90/60 
day  and  the  20  percent  guidelines  in  the 
final  results  of  the  first  review.  The  test 
for  contemporaneous  sales  was  applied 
in  the  first  review.  In  the  first  review, 
when  there  were  no  contemporaneous 
sales  of  the  most  similar  home  market 
model  to  compare  with  sales  of  a  U.S. 
model,  we  examined  the  other  similar 
models  for  contemporaneity.  As  a  result 
of  this  examination,  we  found  that  none 
of  those  other  sales  was 
contemporaneous.  As  a  result,  we  had  to 
rely  on  CV  as  die  basis  for  FMV. 
However,  the  facts  are  different  in  diis 
review.  In  this  review,  when  there  were 
no  contemporaneous  sales  of  the  most 
similar  model  match,  there  were  often 
contemporaneous  sales  of  the  next  most 
similar  models. 

As  for  the  20  percent  guideline,  UEF 
fails  to  acknowledge  that  for  the  two 
model  comparisons  in  the  first  review 
referred  to  in  its  brief,  the  adjustment 
for  difierences  in  physical 
characteristics,  when  considered  over 
the  entire  period  of  review,  was  less 
than  20  percent  The  consistent 
application  of  both  guidelines  in 
different  review  periods  may  result  in 
model  comparisons  differing  across 
review  periods  simply  because  there  are 
different  dates  of  sale  (which  affects 
contemporaneity)  and  different  models 
sold  in  the  review  periods. 

Comment  2:  UEF  argues  that  the 
Department  must  consider  commercial 
value  (i.e.,  differences  in  price),  end  use 
of  the  engine  into  which  the  crankshaft 
is  incorporated  ("end  use"),  and  sales 
volume  in  selecting  home  market  models 
to  compare  to  U.S.  models. 

Petitioner  contends  diet  the 
Department  has  properly  rejected 
considering  end  use  and  sales  volume  in 
model  matching.  Petitioner  notes  that,  as 
the  Department  has  previously 
recognized,  it  is  the  end  use  of  the 
crankshaft  not  the  end  use  of  the  engine 
into  which  the  crankshaft  is 
incorporated,  that  must  be  considered. 
Petitioner  also  maintains  that  only  after 
such  or  simdar  merchandise  has  been 
selected,  in  accordance  with  section 
;  71(16)  of  the  Act  can  die  Department 
take  account  of  the  volume  of  sales. 


DOC  Position:  We  agree  with 
petitioner.  As  set  forth  in  the 
investigation  and  the  first  review,  in  Uiis 
case  we  do  not  consider  end  use  and 
sales  volume  to  be  factors  in  the 
selection  of  similar  merchandise.  Under 
section  771(18)  of  the  Act,  which  defines 
"such  or  similar"  merchandise,  end-use 
is  a  factor  only  when  the  end-use 
pertains  to  the  product  under 
investigation  itself,  not  to  the  product 
into  which  it  is  incorporated.  In  this 
case,  the  subject  crankshafts  and  the 
proposed  comparison  models  have  the 
same  end-use,  i.e.,  incorporation  into 
engines.  Therefore,  it  is  not  appropriate 
to  sue  the  end-use  of  the  engines 
themselves  as  a  basis  for  comparison.  In 
addition,  the  definition  of  such  or  similar 
merchandise  under  section  771(16)  does 
not  specify  volume  as  a  criterion  for 
choosing  die  most  similar  merchandise. 
Therefore,  we  have  not  considered 
volume  in  making  our  selection  of  most 
similar  merchandise.  We  also  note  that 
although  the  statute  makes  reference  to 
commercial  value  in  section  771(16)(B), 
we  disagree  with  UEFs  argument  that 
this  requires  the  Department  to  consider 
differences  in  prices  in  making  such  or 
similar  comparisons.  There  are  many 
reasons  why  prices  may  differ,  including 
the  existence  of  dumping.  Moreover, 
under  section  771(16)(C),  the  Department 
has  the  discretion  to  make  reasonable 
comparisons  without  regard  to 
commercial  value. 

Comment  3:  For  calculating  credit 
costs  on  U.S.  sales,  UEF  argues  that  die 
Department  should  use  the  U.S.  interest 
rate  rather  than  the  home  market 
interest  rate.  In  support  of  this  position, 
UEF  cites  LMI—LA  Metain  Industriale. 
S.p.A.  versus  United  States.  912  F.2d  455 
(Fed.  Cir.  1990)  ("LMI").  wherein  die 
court  disapproved  the  Department's  use 
of  home  market  interest  rates  to 
calculate  the  imputed  cost  of  credit  on 
the  importer's  U.S.  accounts  receivable. 
UEF  maintains  diat  under  the  holding  of 
LMI,  the  Department  may  not  lawfully 
assume,  against  commercial  practice 
and  common  sense,  that  it  would  have 
borrowed  at  higher  rates  in  sterling  to 
finance  dollar  receivables. 

Petitioner  proposes  that  the 
Department  should  continue  to  rely  on 
home  market  interest  rates  in 
calculating  UEFs  imputed  credit  costs. 
Petitioner  claims  that  the  circumstances 
in  LMI  are  quite  different  In  LMI,  the 
court  rejected  reliance  on  a  home 
market  interest  rate  for  imputed  credit 
costs  where  evidence  existed  that  the 
company.  LML  had  in  fact  obtained 
dollar-denominated  loans.  In  this  case. 
UEF  never  claimed  to  receive  any  dollar 
denominated  fhianiiing. 


DOC  Position:  We  agree  with 
petitioner.  As  we  explained  in  the 
preliminary  results,  when  calculating 
credit  expenses  on  U.S.  sales,  we  have 
continued  to  use  the  home  market 
interest  rates  reported  by  UEF  because 
UEF  did  not  provide  evidence  that  it 
received,  or  had  access  to,  any  dollar- 
denominated  financing. 

Comment  4:  When  calculating  United 
States  price.  UEF  contends  that  the 
Department  should  have  allocated  total 
freight  charges  over  all  shipments  made 
pursuant  to  a  particular  sale  rather  than 
subtracting  the  actual  freight  incurred 
for  each  shipment.  UEF  contends  that 
because  the  Department  relied  upon  the 
date  of  sale  to  determine  whether  sales 
have  been  made  at  less  than  fair  value, 
shipment  dates  are  irrelevant  because 
U.S.  prices  charged  pursuant  to  a  sales 
contract,  not  individual  shipments,  are 
compared  to  FMV.  Therefore,  all  costs, 
especially  air  freight  costs,  must  be 
treated  as  included  in  the  price  charged. 
UEF  distinguishes  this  case  from  the 
recent  Sweaters  case  (see,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Sweaters  Wholly  or  in  Chief 
Weight  of  Man-Made  Fiber  from  Taiwan 
(Sweaters  from  Taiwan),  55  FR  34585 
(1990))  where  the  Department  rejected 
respondent's  proposal  not  to  deduct  air 
freight  charges  because  they  were  not 
contemplated  by  the  parties  at  the  time 
they  negotiated  the  sales  prices. 
According  to  UEF,  this  case  is 
distinguishable  because,  although  it  is 
not  possible  at  the  date  of  sale  for  it  to 
predict  which  shipment  might  need  to  be 
air-freighted,  it  is  predictable  that  such  a 
need  will  arise. 

UEF  further  claims  that  allocating 
freight  expenses  is  similar  to  the 
Department's  practice  with  regard  to 
warranty  expenses,  wherein  the 
Department  accepts  costs  incurred  in  a 
previous  period  to  be  allocated  over  all 
sales  in  the  period  of  review.  See,  e.g.. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Mechanical  Transfer 
Presses  from  Japan,  55  FR  335  (1990) 
[MTTs]  and  Final  ResulU  of 
Antidumping  Duty  Administrative 
Review  and  Determination  Not  to 
Revoke  in  Part  Television  Receivers, 
Monochrome  and  Color,  from  Japan,  55 
FR  35517  (1989).  UEF  concludes  diat  to 
do  otherwise  would  create  dumping 
margins  attributable  to  variations  in 
frei^t  costs  between  shipments. 

Petitioner  argues  that  the  cases  cited 
by  UEF  to  support  its  claim  for 
averaging  air-fi«ight  chaiges  are  not 
applicable  because  they  do  not  address 
fiiieight  charges  at  all.  PetiticHier  urges 
the  Department  to  follow  its  standard 


/  Vol  58,  No.  ai  /*  Thunday,  Ftbniaiy  14. 


/ 


practice  of  cakuUtiiig  frcigbt  chargw  on 
a  shipBunt-fay-ahifnaiU  baais. 

DOC  Position:  Wa  ame  with 
petitianer.  For  thftfiaalraaulta,  we  have 
employed  our  ■tandard  practice  of 
calculatiag  freight  chargea  on  a 
shipment-by-sl^ment  basis.  This  is 
consistent  with  our  practice  in  other 
cases  (see,  e.g..  Sweaters  from  Taiwaii)^ 
Moreover,  U^  provided  no  evidence  to 
indicate  that  it  anticipated  air  freight 
expenses  at  the  time  of  sale. 

Comment  5*  Petitioner  maintains  that 
for  U.&  sales  where  UEP  had  reported 
G.i.f.  terms  bat  failed  to  report  movement 
charges,  the  Department  was  correct  in 
using  best  information  avnilabie. 
I^titionar  frirtfwr  argues  that  as  best 
informatien  available,  the  Department 
sbmrid  use  tba  U^Mst  rather  than  the 
average,  movement  charges  htcurred  on 
other  sales. 

UEF  states  that  the  issue  is  moot 
becaase  the  lack  at  movement  charges 
has  been  accoanted  for  and  is 
docmaentad  on  the  record.  UEF  explains 
that  auveraeat  chafyes  for  tbe  sales  at 
issue  were  handM  by  a  separate 
company  that  actually  fatUmi  the 
customer  directly  lor  these  expenses. 

DOC  Poaiiioa-  Prior  to  the  prekntnary 
res\ilts»  UEF  had  not  explained  why  it 
reported  no  movement  charges  for 
certain  sales  with  eJ  J.  terms.  As  a 
result,  for  the  preUmiaary  results*  we 
used  weighted-average  movement 
charges  from  other  sales  to  vakie  what 
appeared  to  be  the  unreported 
movement  charges  on  these  sales  as 
best  iaibrmatioo  availabe.  UEF 
subsequently  explained  in  its  case  briefs 
that  the  "unreported"  movement  charges 
were  in  fact  billed  separately  by  an 
unrelated  shipping  agent  This  is 
consistent  with  information  already  on 
the  record.  Given  that  the  prices 
reported  by  UEF  for  these  transaction 
were  already  net  of  movement 
expenses,  we  now  agree  that  no  farther 
deductions  are  retjuired. 

Comment  Ot  Petitioner  argues  that  no 
adjustment  to  U.S.  price  should  be  made 
for  teofing  and  other  start  op  chtuges. 
Petitioner  notes  that  the  Department  has 
previously  disallowed  an  identical 
claim.  See  Final  Oeterrainatiott  of  Sales 
at  Less  Than  Fair  Vakie;  Certain  Forged 
Crankshafts  from  the  Federal  RepabBe 
of  Germany,  S2  FR  ZUT*  (19t7) 
(Crankshafts  froa  Gensany),  and  KfTft 
PetitioHi  frirtfaer  asgusa  that  nothing  in 
the  Departaant's  regnlaMona 
contemplates  adlns^nenlB  to  peicc 
based  «b  the  piirrhaser  cempanaating 
the  seller  for  certain  alleged  costs. 
Finally.  petitionM  dains  that  na 
aUowuce  at  a<4uatBenl  shetdd  be 
made  tot  stact-np  caste  bacauae  Ihasa 
constUutad  a  separata  tiaiaactiaa  that 


was  unforeseea  and  unanticipated  at  the 
time  of  the  original  contract 

UEF  states  that  pelttioaef's  argumemts 
against  allowiag  an  ad)us(ment  to  U.S. 
price  are  misplaced  because  in  this 
proceeding  the  Depculment  has  never 
considered  the  tooling  and  start-up 
charges  as  an  adjustment  to  U.S.  price. 
Instead,  the  Department  has  considered 
that  tooling  and  start-up  charges  are 
"part  of  the  gross  selling  price  because 
althouj^  separately  billed,  they  were 
clearly  a  component  of  that  price"  (see. 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Forged 
Steel  Crankshafts  from  tbe  United 
Kingdom.  55  FR  46  (1090)). 

l^F  also  argues  that  petitioner's 
reeding  of  MTPs  is  incorrect  In  MTPs. 
UEF  notes  thai  the  adjustroenl  for 
inclusion  of  tools  was  disallowed 
because  the  tools  were  not  an  integral 
part  of  the  MTP  and,  therefore,  were 
outside  the  scope  of  the  investigation. 

UEF  also  takes  issue  that  petitioner's 
statement  that  start-up  costs  are 
unfOTeseen.  UEF  maintains  that  these 
costs  were  foreseeable  because  they  are 
expected  with  the  introduction  of  any 
new  crankshaft  model. 

DOC  Position:  We  agree  with  UEF. 
The  information  on  the  record  for  these 
sales  indicates  that  although  these 
charges  are  separately  billed,  they  are  a 
component  of  the  price  in  this  case. 
Moreover,  unlike  Crankshafts  from 
Germany,  where  die  Department 
disallowed  an  adjustment  for  tooling 
charges  becaase  the  respondent  fiaited  to 
provide  adequate  substantiation  for  the 
charges,  in  this  case  UEF  provided 
sufficient  information  regarding  these 
charges.  In  addition,  in  contrast  to  the 
merchandise  at  issue  in  MTPs,  the 
toohng  chfHges  at  issue  here  were 
specifically  identified  as  an  integral 
component  of  the  U.S.  price. 

Comment  7:  Petitioner  argues  that  the 
Department  should  either  reject  UEFs  - 
revised  pricing  data  or  6«et  the  dates  of 
the  price  revisions  as  new  dates  of  sale. 
Petiticmer  exptaom  that  the  revised 
pricing  data  sabmitted  by  UEF  incficated 
changes  from  a  dollar-denomine ted 
price  to  a  price  denominated  in  pounds 
sterling.  Petitioner  contends  that  since 
UEF  supplied  no  information  en  the 
backgfwuid  of  the  revised  prices,  the 
Department  sheoU  reject  tJie  cewisad 
pricing  data  inlna  UEF  piarides 
barkgrniad  infofHtinn  an  tfaosa  prices. 

UEF  acknowledfea  that  doe  ta  a 
clerical  anor.  sobo  US.  aalaa  were 
treated  as  haviof  been  covered  by  a 
price  at^vsfement  tafaich  became 
effectiva  oaly  at  a  later  data.  At  the 
reqaaal  af  the  Dapastmant  UBP 
submitted  Iba  canact  dstas  of  Hie.  UEF 
frirther  notes  that  tha  Mat  if  tha  U.8. 


sales  to  which  petitianer  refers  were 
correctly  listed  oa  its  computer  tape 
suborission. 

DOC  Position:  Based  en  our 
examination  of  the  information 
previously  submited  on  the  record,  we 
hava  accepted  UEFs  explanation  and 
the  corrections  subnuted  on  January  4, 
1991,  in  response  to  the  Department's 
request. 

Comment  A*  UEF  claims  that  the 
model  matching  methodology  set  forth 
in  the  preliminary  results  (the 
"preliminary  methodology")  is  not  the 
same  matching  methodology  used  m  the 
investigation  or  the  prior  administrative 
review.  Rather  than  foHowing  the  rank 
order  for  matcbiiq  criteria  set  forth  in 
the  prriiminary  results  of  this  review, 
UEF  claims  that  in  die  prior  review,  the 
Department  limited  home  market 
comparison  models  to  those  which  were 
identical  with  a  U.S.  model  in  twisted/ 
untwisted,  number  of  throws,  forging 
process,  and  engine  type.  According  to 
UEF,  of  the  home  market  models  that     • 
matched  aU  of  these  criteria,  dw  model 
witk  the  closest  weight  iwaa  selected.  In 
contrast  except  for  twisting,  tiie 
methodology  se<  forA  by  the 
Department  in  the  preliminary  resiilts 
did  not  require  identical  matches  of  any 
product  characteristics  in  order  for  a 
match  to  be  considered  reasonable.  UEF 
also  contends  that  the  Department  has 
not  csqplained  how  it  determined  the 
relative  importance  of  each  factor. 
Therefr>re,  UEF  claims  that  it  wa» 
impoosible  fer  it  to  adjust  its  pricing 
policies  in  order  to  comply  with  the 
antidiunping  law. 

Althou^  petitioner  argues  tha< 
twisting  and  die  forging  process  should 
not  be  considered  in  the  selection  of 
similar  mercbandiBe,  and  should  not  be 
considered  of  primary  imporiance  in  the 
selection  process,  petitioner  also 
maintains  that  die  preliminary 
methodology  is  consistent  with  criteria 
previously  employed  and  is  supported 
by  evidence  on  the  record.  Petitioner 
also  reiterates  the  guidelines  it  proposed 
in  the  investigation  and  the  prior  review, 
i.e.,  that  the  number  of  dirovro  and 
weight  should  have  primacy  in  seiecting 
comparators. 

DOC  PoeitioK  Wa  disagree  in  part 
with  UEFsclain  that  the  selection 
criteria  applied  in  the  preliminary 
results  of  this  ravisw  represented  a 
dqwrtaie  from  product  matching 
procedures  emfjoyed  in  the  original 
invasCigatioK  and  the  prior 
administimtiva  review.  All  of  the 
essential  physicd  dMrcteristics  of  die 
crankshaft  constdaiad  when  making 
prodast  oaaiparieona  in  the  aarljar 
segmsaiaaf  ddaproceedfaiyware  - 
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considered  in  this  review.  We  now 
recognize,  however,  lased  on  our 
review  of  the  records  of  those  two 
earlier  segments  af  tUs  praoeediqg,  tint 
certain  -oarapenfflits  af  the  crankshaft 
configuration  which  were  given  « lu^er 
ranking  in  the  preliminaiy  results  of  this 
review  weoe  in  fact  .consideEed  of  lesser 
importance  in  the  investigation  and  the 
pri<x- review.  According,  we  have 
modified  tfae  niethodotogy  fer  these  Bnal 
results,  as  outisBed  be4ow. 

Contrary  to  its  assertion,  Uff  has 
failed  to  point  to  evidence  in  tbe  first 
review  or  the  invesfigBtion  efaowliig  that 
our  mefcodology  required  Mentical 
matches  in  twisting,  number  of  throws,, 
forging  process,  and  mtfpsK  type  before 
wet^ht  was  considered.  AMhough  Uie 
matches  fliat  resulted  in  the  first  aeview 
or  the  investigalian  may  iiave  had 
identic^  physical  charecterisios,  there 
is  no  Hidioatien  in  the  Depaitmest'e 
detecninatisas  or  line  reoord  of  these 
segments  of  tbe  proceeding  that 
identical  matches  arere  required.  Under 
section  771tl6)  of  the  Act  the 
Departmenit  mast  compare  otther 
identical  tsucfa)  or  ainilar  products.  In 
the  absence  of  sates  of  identieal 
product,  the  vtatute  reqwree  us  to  look 
to  sales  of  the  most  ^inilar  prsducts  for 
comparison.  In  ^taa  case,  the 
Department  has  always  considered  tiie 
crankshafts  at  issue  to  be  one  such  or 
similar  categoiy.  By  definition,  products 
withm  die  scone  such  or  similar  category 
can  be  compffi?ed  if  reewonable 
adjustments  can  be  made  for  physical 
differences  m  merchemtfise  and  the 
products  are  sold  contemporaneoosly. 

Our  clear  enunciation  of  a  ranking  of 
the  model  maidh  criteria  for  flie 
preliminary  results  of  this  review  was 
both  reasonable  and  in  accordance  with 
comments  submited  on  the  record  in  the 
investisation.  In  fact  in  the 
investigation,  U^  argued  that  the 
Department  should  adopt  a  rank  order 
of  criteria  which  Included  (1)  nuniber  of 
throws,  {2)  wei^,  and  <3)  fcN^rag 
method.  The  Department  adapted  the 
UEF  hierarchy  in  part  for  the  final 
determinatioin  (and  in  these  final 
results),  even  though  it  rejected  UEFs 
argument  that  it  should  consider  sales 
volume,  end  use,  and  quality  as  weU.  As 
a  result  it  seems  cfoar  &at  #w  criteria 
stated  in  the  Investigation  were  in  rank 
order  of  impoitwwe.  ffltd  sot  as  UEF 
has  argaed.  based  on  Ihe  reqtareraent  of 
an  identiori  inatc^  for  eadh  criterion. 
Moreover,  despite  UEFs  assertions  to 
the  contrary,  the  methodology 
articulated  in  the  final  determination  of 
the  investigation  netther  mentioned 
engine  type  nor  gave  any  incBcafion  that 


the  importance  of  wei^  shoaldte 
lessened. 

In  determining  aiarilarnnrGlnanbae 
compadaoBS  for  the  praliuuua^  aeaBlti 
cf  this  review;  we  osasideBed  Ifae 
following  physical  characteristics  in  the 
following  oeder  of  jaspartanoc:  (1) 
Configuration  [i^^  twisting,  nomber  df 
throws,  number  of  bearu)gB,«aaBlberaf 
flanges,  and  number  of  couaterweighta), 

neoeasaiy.  engine  ^}e. 

For  these  final  resulta.  in  an  BSoet  to 
be  as  consistent  as  poeaibh?  vnA  Ihe 
methodology  appUed  in  the  investigation 
and  the  prior  Beview.  we  have  baaed  our 
product  matches  on  the  following 
physical  characteristics  which  are  listed 
in  order  afin^portanoe:  (ij  Tvristiqg,  (2) 
niunber  of  throws.  {3J  weight  {'^  forging 
method.  {5)  engine  'type,  and  {i}  other 
configiBWtkm  ^taittcteristias  ^Le^ 
number  ef  bcadqga.  number  of  flaingrs. 
number  of  oomtenveighia}.  As  in  the 
investigation,  the  prior  review,  and  the 
preliminary  results  of  this  review,  we 
did  not  oqmpare  twisted  crtmlohaftB 
with  BBtwisted  craidtsbrite.  TUs  does 
not  mean  that  the  nemmning  criteria 
must  be  identieal  in  order  1o  find  a 
match,  only  that  we  will  consider  tbe 
remaining  criteria  in  the  «tated  order.  In 
additiaa,  we  dso  determmed  that 
comparisons  wmv  not  reasonable  where 
the  difference  between  the  wei^ts  of 
the  U.S.  and  home  market  models  was 
great  and  there  were  sigaiiicant 
differences  in  the  other  physical 
characteristics  noted  above. 

We  have  levievred  oar  prehminery 
methodology  to  acconnt  for  the  ranking 
of  the  Bumbw  of  bearings,  flanges,  and 
counterweights,  which  we  now  agree 
are  of  lesser  importance.  This  change 
prevents  the  comparison  of  models  diat 
are  more  similar  with  respect  to  number 
of  flanges  or  counterwei^ts  than  by 
criteria  that  both  parties  have  agreed 
are  mere  esseatiaL 

We  have  also  modified  the  weight 
criterion  for  the  final  results  to  avoid 
certain  unreasonable  product 
comparisons  involving  mjodels  of  greatly 
disparate  weight  and  physical 
characteristicB.  Even  though  physical 
difftf  ences  were  great  among  the 
models,  the  cost  difference  between 
these  crankdafts,  at  expressed  in  the 
adjustment  for  differences  in  physical 
characteristics,  was  sometimes  less  than 
20  percent  of  the  cost  af  manufacture  of 
the  U.S.  model.  Thus,  for  the  preliminary 
results  of  this  review,  certain  product 
comparisons  allowed  two  crankshafts 
with  dissimilar  characteristics  to  be 
compared.  We  determined  that  these 
comparisons  ware  sot  reasonable  in  this 
case. 


Final  Aesults  of  the  JUviaw 

As  a  residt  of  ourre^^ew.  i 
determine  (he  margins  to  be: 


United  EngtwainrA 
Forgjqg 


Hie  Deinrtaentisilinatnict  ttie 
Customs  Sendee  to  assess  antidiuBping 
duties  on  all  appropriate  antries. 
Individual  difEeirences  between  United 
States  prices  and  FMV  may  vaiy  from 
the  peccentages  stated  above.  The 
Department  will  issue  apptaisement 
instructions  concerning  UEF  directly  to 
the  Customs  Service. 

Furthermore,  as  provided  for  in 
section  751(a)(1)  of  the  Act  the 
Department  vfiU  require  a  cash  deposit 
of  the  catimated  antidasiping  duties 
based  on  the  above  sarginB  on  ontiree 
of  Sbs  mecdiandise  from  the  United 
Kingdom. 

Fbr  any  future  entries  of  this 
merchandise  from  a  new  produoer  and/ 
or  exporter,  not  covered  is  this  review, 
the  pievf  ens  Teview,  or  in  the  original 
investigBiiea.  vikose  fizit  afaipmeats 
occnnad  after  Maid  31,  IflBS,  and  who 
is  unrelated  to  the  reviewed  firms,  any 
previously  leviewed  finn,  or  any  &ai 
subject  to  the  originBl  investigatiaa,  a 
cash  deposit  at  6.68  perc^t  ^U  be 
required. 

These  deposit  requirements  are 
effective  for  afl  shipments  of  certain 
forged  steel  cnaidcshafts  fnuu  the  United 
IQngdaa  entered,  or  withdrawn  frtnn 
warehouse,  for  consinsptian  on  or  after 
the  date  of  pnUication  of  this  notioe  and 
shall  neaiain  in  efiect  antil  the 
publication  of  the  final  resaitB  of  (he 
next  admiBtstrative  Tcview. 

This  adnrinishstiTe  review  andaartice 
are  in  accardance  with  section  ^l(a}(l) 
of  the  Act  (18  U.SX;.  3«7^aKl))  and  18 
CFR  353.22(c)(8)(1990). 

DsSed:  Feitnuaiy  7,  ISBl. 
Marjoito  A.  Cheilius. 

Acting  Asiialant  Secretary  far  Import 

Adminiatration. 

[FR  Doc  91-3625  Tiled  2-I5-«U  S:4S  am] 
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action:  Notice  of  racision  of  revocation 
of  antidumping  finding. 


I  The  Department  of 
Commerce  is  notifying  the  public  that  it 
is  rescinding  tiie  revocation  of  the 
antidumping  finding  on  polychloprene 
rubber  from  Japan  because  it  failed  to 
properly  notify  an  interested  parfy 
which  has  a  continuing  interest  in  the 
finding. 

■FFEcnvi  OATC  February  14. 1991. 

TOR  RMTNei  mrowMATiow  contact: 
Arthur  N.  DuBois  or  John  R.  Kugelman. 
Office  of  Antidumping  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington, 
DC  2023a  telephone:  (202)  377-8312/ 
3601. 

aUPfUEMCNTAIIV  eVONMATlON: 
Background 

On  January  17. 1991,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Re^ster  (se  FR 
1799)  its  revocation  of  the  antidumping 
finding  on  polychloroprene  rubber  from 
Japan  (38  FR  33593.  December  9, 1971). 

On  February  1. 1991.  we  received 
objections  to  \he  revocation  from  E.  I. 
Du  Pont  de  Nemours  &  Company,  Inc. 
(Du  Pont),  the  petitioner,  on  the  grounds 
that  we  failed  to  notify  the  petitioner  as 
we  stated  in  our  notice  of  revocation 
and  as  required  by  our  regulations,  and 
that  the  petitioner  has  a  continuing 
interest  in  the  finding. 

Determinatioo  of  Rescind  Revocation 

The  Department  may  revoke  an 
antidumping  finding  if  the  Secretary 
concludes  that  the  finding  is  no  longer  of 
any  interest  to  interested  parties.  We 
conclude  that  there  is  no  interest  in  an 
antidumping  finding  when  no  interested 
party  has  requested  an  administrative 
review  for  four  consecutive  review 
periods  (19  CFR  353.25(d)(4)(i))  and 
when  no  interested  party  objects  to 
revocation. 

In  this  case  we  received  no  requests 
for  review  for  five  consecutive  review 
periods.  In  our  notice  of  revocation  we 
stated  that  we  had  notified  interested 
parties  of  our  intent  to  revoke. 
Subsequently.  Du  Pont  observed  that  it 
had  not  been  notified  and  that  it 
objected  to  any  revocation  of  this 
finding. 

Accordingly,  we  are  rescinding  the 
revocation  of  this  antidumping  finding. 

Dated:  February  «,  1901. 
Jofsph  A.  S|wliiui, 

Deputy  Astistant  Secretary  for  Compliance. 
(FR  Doc  91-3628  nied  2-13-91: 8:45  am] 


[A-3S7-«M,  A-3S1-M61 

Pcetponement  of  Prellfninary 
AntMumpIng  Duty  Determlnatlone: 
SWcon  Metel  from  Argentina  and  BrazU 

AOINCV:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACnoN:  Notice. 

summary:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
the  petitioners  in  these  investigations  to 
postpone  the  preliminary 
determinations,  as  permitted  in  section 
733(c)(1)(A)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  (19  U.S.C. 
1673b(c)(l)(A)).  Based  on  this  request. 
we  are  postponing  our  preliminary 
determinations  as  to  whether  sales  of 
silicon  metal  from  Argentina  and  Brazil 
have  been  made  at  less  than  fair  value 
until  not  later  than  March  22, 1991. 

EFFECTIVt  DATE:  February  14. 1991. 

RM  FURTHCR  INPORMAHON  CONTACT 

James  Terpstra  or  Brad  Hess  at  (202) 
377-3965  or  377-3773.  Office  of 
Antidumping  Investigations,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 

SUPPLEMENTARY  INFORMATION:  On 

September  13, 1990,  the  Department 
initiated  antidimiping  dufy 
investigations  of  silicon  metal  from 
Argentina,  Brazil,  and  the  People's 
Republic  of  China  (55  FR  38716. 
September  20, 1990).  The  notice  stated 
that  we  would  issue  our  preliminary 
determinations  on  or  before  January  31, 
1991. 

On  January  4. 1991,  counsel  for 
petitioners  requested  that  the 
Department  postpone  the  preliminary 
determinations  in  the  Argentina  and 
Brazil  investigations  until  20  days  after 
the  date  on  which  the  antidumping 
petition  was  filed,  pursuant  to  19  U.S.C. 
1673b(c).  Accordingly,  we  are 
postponing  the  date  of  the  preliminary 
determinations  in  these  investigations 
until  not  later  than  March  22, 1991.  The 
U.S.  International  Trade  Commission  is 
being  advised  of  this  postponement  in 
accordance  with  section  733(f)  of  the 
Act. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act. 

Dated:  January  15, 1991. 

Eric  L  Garfinkel, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  91-3«27  Filed  2-13-01;  8:45  am] 

■UMQ  COOK  Wie-01-M 


Short-Supply  Revietur;  Certain  Alloy 
Steel  Plate 

aqency:  Import  Adminisfration/ 

International  Trade  Administration, 

Commerce. 

action:  Notice  of  short-supply  review 

and  request  for  comments;  certain  alloy 

steel  plate. 

summary:  The  Secretary  of  Commerce 
("Secretary")  hereby  announces  a 
review  and  request  for  comments  on  a 
short-supply  request  for  475  metric  tons 
of  certain  alloy  steel  plate  for  January 
1991 -March  1992  under  the  U.S.-Japan 
steel  arrangement. 
SHORT-SUPPLY  REVIEW  NUMBER:  41. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4(b)(3)(B)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act.  Public  Law  No.  101-221, 103  Stat. 
1886  (1989)  ("the  Act"),  and  {  357.104(b) 
of  the  Department  of  Commerce's  Short- 
Supply  Procedures,  19  CFR  357.104(b) 
("Commerce's  Short-Supply 
Procedures"),  the  Secretary  hereby 
announces  that  a  short-supply  request  is 
under  review  with  respect  to  certain 
alloy  steel  plate.  On  February  8. 1991, 
the  Secretary  received  an  adequate 
petition  from  U.S.  Metalsource. 
requesting  a  short-supply  allowance  for 
475  metric  tons  of  certain  NAK  55  plate 
for  January  1991-March  1992  under 
Paragraph  8  of  the  Arrangement 
Between  Japan  and  the  Government  of 
the  United  States  of  America 
Concerning  Trade  in  Certain  Steel 
Products.  U.S.  Metalsource  is  requesting 
short  supply  because  the  requested  NAK 
55  plate  is  not  available  in  the  United 
States  and  because  its  Japanese  supplier 
has  insufficient  quota  available  to  meet 
its  needs. 

The  requested  material  meets  the 
following  specifications: 

Chemical  Composition,  Typical 


c 

Mn 

S 

Si 

Cu 

Ni 

Al 

0.15 

1.50 

0.10 

0.30 

1.00 

3.00 

1.00 

Manufacturing  Practice 

MAK  55  is  initially  air  melted  to 
restrictive  clean  steel  standards  and 
then  Vacuum  Arc  Remelted  to  obtain 
the  level  of  internal  soundness  and 
cleanliness  necessary.  The  ignots  are 
then  hot  rolled  or  forged  to  the  billet, 
plate,  or  bar  sizes. 

Thermal  Treatment 

NAK  55  is  solution  treated  and  age 
hardened  to  obtain  the  desired 
mechanical  properties  and  hardness. 
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Mecha/ucaJ  Properties,  Typioal 

Tensile  Strength -ISSfcii 

Vield  Strength -147k8i 

Reduction  of  Area -38% 

Elongation  in  2  inches -T5% 

HardRaes -40  HRC 


Size  Range 

Thickness:  a750  iodi  to  AM  inches 
Widths:  15  inches  to  40  inches 

Polishability 

NAK  85  can  be  readily  ^lished  to  a 
uniform  mirror  finish. 

Weldability 

Using  presoibed  weldiqg  ^ocedwe 
and  welding  rods,  NAK  55  can  be 
readily  weld  repaired.  The  welded 
component  can  then  be  re-aged  to 
obtain  the  seme  properties  and 
characterisfics  in  the  weld  region  as  in 
the  parent  with  no  distortioo. 

Section  4(b)(4)(B)(i)  ©f  the  Aa  and 
§  357.106{b)i(l)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretaiy 
to  make  a  determination  with  respect  to 
a  short-supply  petition  not  later  than  the 
15th  day  after  the  petition  is  filed  If  &e 
Secretaiy  finds  that  one  of  the  fbHewing 
conditions  exists:  (1)  Hie  raw 
steelmaklng  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent;  (2)  the  importation  of  additional 
quantities  of  the  requested  steel  product 
was  authorized  by  the  Secretary  during 
each  of  the  two  immediately  preceding 
years;  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
The  Secretary,  on  the  basis  of  available 
information,  finds  that  Ais  product  is 
not  produced  in  the  United  States  at  this 
time,  lliierefore,  in  accordance  with 
section  4n)){B)(i)(HI)  of  the  Act  and 
§  357.106(b)(lKiii)  of  Commerce's  Short- 
Supply  PrDcedures,  dw  Secretary  is 
applying  a  rebuttable  presumption  that 
this  product  is  presendy  in  short  supply. 

Unless  domestic  stee^  producers 
provide  comments  in  respoHse  to  this 
notice  indicating  that  they  can  and  wifl 
supply  this  product  wi&ia  fiie  requested 
period  of  time,  provided  it  represents  a 
noraai  oider-to-deiivery  period,  the 
Secretary  will  issue  a  short-supply 
allowance  not  later  tbarn  Pebraaiy  22. 
1991. 

Comments:  Interested  pnlies  wishiog 
to  comment  upon  4jhis  review  mast  send 
written  conuneBts  not  later  than 
Febmaiy  21, 1091.  to  the  Seaete«y  of 
Comaaeroe,  Attention:  In|NRt 
AdmiBJetnation,  room  7066,  U.S. 
DepaitBuntof  Comma<ae.  PeHieylvania 
A vawe  <ad  14th  Steet  NW^ 
Washingtan,  DC  £02aa  Ail  dacwMnto 
submitted  te  ^  Saoratacy  ahaUlie 


accompaBied  by  four  copies,  fartensted 
parties  shall  certify  that  41r  factual 
information  contained  ia  any 
submission  they  msAn  is  accurate  aad 
compete  to  the  best  of  their  knowledge. 
Any  pecson  who  submits  stfannotioB 
in  connection  witfaa  thortrsupply 
review  naay  deagn^e  &at  information, 
or  any  part  riwjsnf,  as  ^nsprietery. 
thereby  requesting  tint  te  Secretary 
treat  ^t  inforaiatiaa  as  pitipiieUry. 
Informatioa  that  the  Secretary 
designatee  «s  {woprietary  will  not  Iw 
disclosed  to  any  person  (other  than 
officers  or  employees  of  the  United 
States  Govemraeat  vAto  are  directly 
concerned  mth  the  ^sort-supply 
determination)  without  the  consent  af 
the  submitter  unless  disclosure  is 
ordered  by  a  court  of  competent 
jurisdiction.  Each  sidmsasion  of 
pnfBKtary  iof oanatiaB  sdiaD  fae 
accompanied  by  a  full  jufalic  summary 
or  approximated  presentation  of  all 
proprietary  information  which  will  be 
placed  in  die  public  record.  AH 
comments  concerning  this  review  must 
reference  the  above-noted  short-supply 
review  niunber. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marisaa  A.  Rauch  or  Richard  O.  Weible. 
Office  of  Agreements  Compliance, 
Import  Administration,  U.S.  Department 
of  Commerce,  room  7866,  Pennsylvania 
Avenue  and  14th  Street  NW.. 
WashiQgton.  DC  20230.  (202)  377-1382  or 
(202)  377-0159. 

Doted:  February  12,  IflBl. 
EricI.G«fiidiei 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  81-3687  Fded  2-14-01:8:45  am] 

MLUNO  CODE  1610-DS-a 


Cornell  Untveratly  Medical  Center,  et 
^1.;  Conaolidaled  Oedaion  on 
Applicationa  tar  Duty-Tree  Entry  of 
Electron  Mcroeeepea 

This  is  a  decisioa  consolidated 
pursuant  to  eection  6(c)  of  the 
Educational,  Scienti&c  aiid  Cultural 
Materiais  faaportatioa  Act  of  1966  {Pub. 
L  89-651, 80  Stat  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  pjs.  in  room  2841,  U.S. 
Department  of  Commffroe.  14(h  and 
Constitatioo  Aveooe,  NW„  Weahington, 
DC. 

DockfA  ramiter.  90-486.  AppJkxmt 
Cornell  IMiversity  Medical  Oentn-.  New 
York.  NY  19021.  iaatfaaient-  Electron 
Microacepe.  Model  CM  It/PC 
Manufacturer  N.V.  PhiUps.  The 
Netheriands.  ihlandac/ itae:  See  sotioe  at 
55  FSi-VTtff,  rtowHBber  IS.  UM.  Order 
date:  Septaaibar  ML  MMi 


Dedieiniaiber  90-187.  Applkaat: 
Univscsity  «f  Miriagan.  Ana  Ai^or,  MI 
48109-OS16.  brntaanrnt  Electron 
Micraacflpe,  Model  04  W/PC 
Manufacturer  N.V.  Philips,  The 
Ncliwiiands.  intended  vge:  See  notice  at 
55 IK47788,  November  15,  IBOa  Order 
date:  August  10, 1990. 

Docket  number  90-189.  Applicant- 
Cedan-Sinai  Medical  Center,  Los 
Angeles,  CA  90048.  Instrument-  Electron 
Microscope,  Model  EM  902A  PC/ST/ 
G45.  Manufacturer  C&i\  Zeiss.  West 
Germany.  Intended  use:  See  notice  at  55 
FR  47788.  November  15. 19ga  Order 
date:  September  17. 1990. 

JktcketJtumberW-lSZ  AfipUotait 
University  of  Southern  CaliforniB.  Los 
Angeles.  CA  90609-0241.  Instmmeat 
Electron  Microscope.  Model  Qd-OO^ 
with  Accessories.  Manufacturer  Aka^ 
Beam  Technology.  |apan.  btteoded  xue: 
See  notice  at  S5  FR  47788.  Novembo-  IS, 
1990.  Order  date:  )une  18, 1900. 

Docket  namber  90-196.  Applicant: 
Mount  Sinai  School  of  Medicine,  New 
York,  NY  10029.  Instrument  Electron 
Microscope,  Model  H-7000. 
Manufacturer  tfitachi,  Japan.  Intended 
use:  See  notice  at  55  FR  49556, 
November  29, 1990.  Order  date:  January 
24,1990. 

ComnKRts:  None  received.  Decision: 
Approved.  No  instrument  of  equivaleBt 
scientific  value  to  the  fcHeign 
instrument  Ux  each  purposes  as  ^se 
instraa^nts  eire  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instruiaent  is  a  conventtonal 
transmiesion  electron  microscope 
(CTEM)  Old  is  intended  for  research  or 
scientific  educational  uses  requirii^  a 
CTEM.  We  know  of  no  Cl^i  or  any 
other  instrument  suited  to  these 
purposes,  whicfa  was  being 
manufactured  in  die  United  States  either 
at  the  tiaie  of  order  (rfeach  instrument 
or  at  the  time  of  receipt  of  application 
by  theU.S.  Customs  Service. 
Frank  W.  Creel. 

Director,  Impart  Programs  Staff. 
(FR  Doc  «-96Z8  Filed  2-13-«l;  8:45  am] 
BUUNQ  CODE  KIO-Oa-M 


Oregon  state  Onlveralty,  et  aL, 
ConeoMeted  OeoMon  on  Appilcatione 
for  Daly-Free  Entry  of  Seienfltic 
Inalnmenta 

This  is  a  deciaioB  consolidated 
pursuant  to  aection  8(c|  of  the 
Educational.  Sdertfttlc.  and  Gultuial 
Materials  Importatkm  Act  of  tsn  (Pob. 
L  89-651.  SOStirt.  MT;  IS  cm  inrt  301). 


National  Institute  of  Standards  and 
Technology  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.CiMl. 

Director  Statutory  fmport  Programs  Staff. 
[FR  Doc.  91-3629  Filed  2-13-91:  8:45  am] 
HUJMI  COM  MtS-Oa-H 


We  know  of  no  instrument  or  apparatus 
being  manufactured  in  the  United  States 
which  is  of  equivalent  scientific  value  to 
either  of  the  foreign  instruments. 
Frank  W.Crael 

Director  Statutory  Import  Programs  Staff. 
(FR  Doc.  91-3630  Filed  2-13-91: 8:45  am] 
MUINQ  CODE  M1»4e-M 
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Related  records  can  be  viewed  between 
8:30  a.m.  and  5  pan.  in  room  4204.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Comments:  None  received.  Decision: 
Approved  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number  90-161.  Applicant- 
Oregon  State  University,  Corvalfis,  OR 
97331-5503.  Instrument:  Towed 
Underwater  Vehicle,  Model  SEASOR. 
Manufacturer  Chelsea  Instruments. 
Ltd.,  United  Kingdom.  Intended  Use:  See 
notice  at  55  FR  41739.  October  15, 1990. 
Reasons:  The  foreign  instrument 
provides  continuous  cycling  between 
depths  as  great  as  450  m  and  the  ocean 
surface  with  faired  cabling  and 
compatible  winch.  Advice  submitted  by: 
National  Oceanographic  and 
Atmospheric  Administration,  November 
29.1990. 

Docket  Number  90-069.  Applicant- 
Woods  Hole  Oceanographic  Institution, 
Woods  Hole,  MA  02543.  Instrument 
Temperature  Standard  Manufacturer 
Isotech.  United  Kingdom.  Intended  Use: 
See  notice  at  55  FR  28079,  July  9, 1990. 
Reasons:  The  foreign  instrument  can 
maintain  a  standard  platinum  resistance 
thermometer  at  the  triple  point  of 
mercury,  -38J344  degrees  C.  Advice 
submitted  by:  National  Ocean  and 
Atmospheric  Administration,  December 
12, 1990. 

Docket  Number  90-105.  Applicant 
Woods  Hole  Oceanographic  Institution. 
Woods  Hole.  MA  02543.  Instrument 
Oceanographic  Sonar.  Manufacturer 
Seatex,  Norway.  Intended  Use:  See 
notice  at  55  FR  30652.  July  30. 1990. 
Reasons:  The  foreign  instrument 
provides  a  high  frequency  sonar 
coaxially  alibied  with  a  laser  beam 
imaging  system  with  definition  to  1.0 
mm  and  high  orange  resolution.  Advice 
submitted  by:  National  Oceanographic 
and  Atmospheric  Administration, 
December  21, 1990. 

Docket  Number  00-151.  Applicant 
University  of  Nebraska-Lincoln,  Lincob. 
NE  68588-0502.  Instrument  Tunable 
Diode  Laser  Absorption  Spectrometer, 
Model  EMS-05DM.  Manufacturer 
Unisearch  Associated  Inc.,  Canada 
Intended  Use:  See  notice  at  55  FR  35182, 
August  28. 199a  Reasons:  The  foreign 
instrument  provides  a  detection  Umit  for 
methane  of  less  than  3  ppb  by  volume  in 
less  than  1  a.  Advice  submitted  by: 
National  Institute  of  Standards  and 
Technology.  December  12. 1990. 

The  National  Oceanic  and 
Atmospheric  Administration  and 


University  of  Artzona,  at  al..; 
Consoli<latod  Decision  on  Applications 
for  Duty^rss  Entry  of  Scientific 
instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c]  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651.  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4024.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW..  Washington, 
DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  90-185.  Applicant 
University  of  Arizona.  Tucson,  AZ 
85719.  Instrument  Mass  Spectrometer, 
Model  Delta  S.  Manufacturer  Finnigan, 
MAT,  GmbH.  West  Germany.  Intended 
use:  See  notice  at  55  FR  47787. 
November  15. 1990.  Reasons:  The 
foreign  instrument  provides:  (1)  An 
internal  precision  of  0.006%  for  10  bar  jtl 
of  COi,  (2)  six  faraday  collectors  and  (3) 
a  multi-sample  water  CO*  equilibrator. 

Docket  Number  90-191.  Applicant 
San  Diego  State  University,  San  Diego, 
CA  92182.  Instrument  Mass 
Spectrometer,  Model  VG  Sector  54. 
Manufacturer  Vacuum  Generators,  Inc., 
United  Kingdom.  Intended  Use:  See 
notice  at  55  FR  47788.  November  15, 
1990.  Reasons:  The  foreign  instrument 
provides  (1)  An  abundance  sensitivity  of 
0.1  ppm  at  600  resolving  power,  (2)  6 
independently  adjustable  Faraday 
collectors  and  (3)  a  Daly  scintillation 
counter. 

The  capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  applicant's  intended  ptirposes. 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Newark,  NJ  (Service 
Area) 

agency:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  estimated  at  $322,500  in 
Federal  funds  and  a  minimum  of  $56,912 
in  non-Federal  contributions  for  the 
budget  period  July  1, 1991  to  June  30. 
1992.  Cost-sharing  contributions  may  be 
in  the  form  of  cash  contributions,  client 
fees  for  services,  in-kind  contributions, 
or  combinations  thereof.  The  MBDC  will 
operate  in  the  Newark,  N.J.  SMSA 
geographic  service  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  commimity  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms:  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of   ' 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
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firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  appUcation  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  tho  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  ^fril\  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purposes  of  the  MBDC  program.  The 
application  will  then  be  forwarded  to 
♦he  Department  for  final  processing  and 
approval  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions. 
Client  fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  the  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  intial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  wall  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 

•  Applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  imtil  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  are  made 
to  pay  the  debt. 

•  Section  319  no  Public  Law  101-121 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  fitim  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  A 
"Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements" 
and  the  SF-LLL,  "Disclosure  of  Lobbying 
Activities"  (if  applicable:,  is  required. 

•  Applicants  are  subject  to 
Govemmentwide  Debartment,  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26.  In  accordance  with  the  Drug-Free 


Workplace  Act  of  1988,  each  applicant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement. 

•  Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

•  Applicants  should  be  reminded  that 
a  false  statement  on  the  application  may 
be  grounds  for  denial  of  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment. 
CLOSING  date:  The  closing  date  for 
applications  is  March  18, 1991. 
Applications  must  be  postmarked  on  or 
before  March  18, 1991. 

ADDRESSES:  New  York  Regional  Office, 
Minority  Business  Development  Agency, 
Jacob  K.  Javits  Federal  Building,  room 
3720.  New  York.  New  York  10278,  Area 
Code/Telephone  Number  (212)  264- 
3262. 

FOR  FURTHER  INFORMATKNI  CONTACT: 
John  F.  Iglehart  Regional  Director.  New 
York  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Oi'der 
12372  "Ingovemmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.600  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

William  R.  Fuller, 

Regional  Director  (Deputy),  New  York 

Regional  Office. 

Dated:  February  8, 1991. 
[FR  Doc.  91-3551  FUed  2-13-«l:  8:45  am] 
BHXINa  CODE  3810-ai-M 


National  Institute  of  Standards  and 
Technology 

Computer  System  Security  and 
Privacy  Advisory  Board;  Meeting 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  partially  closed 
meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Computer 
Systems  Security  and  Privacy  Advisory 
Board  will  meet  Tuesday,  March  19, 
1991,  and  Wednesday,  March  20, 1991, 
ft-om  8:30  a.m.  to  5  p.m.  The  Advisory 
Board  estabUshed  by  the  Computer 
Security  Act  of  1987  (Pub.  L  100-235)  to 
advise  the  Secretary  of  Commerce  and 
the  Director  of  NIST  on  security  and 


privacy  issues  pertaining  to  Federal 
computer  systems.  A  closed  session  of 
the  meeting  will  be  held  to  discuss  NIST 
out-year  computer  secimty  budget 
matters.  The  closed  session  is  scheduled 
to  be  held  on  Tuesday,  March  19, 1991, 
from  1  p  jn.  to  5  p.m.  All  other  sessions 
will  be  open  to  die  public. 
DATES:  The  meeting  will  be  held  on 
March  19  and  20, 1991,  from  8:30  a.m.  to 
5  p.m.  A  closed  session  will  be  held  on 
Tuesday,  March  19, 1991,  bom  1  p.m.  to 
5  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Stoufier  Harborplace  Hotel,  202 
East  Pratt  Street,  Baltimore,  MD  21202. 
The  specific  conference  room 
assignment  will  be  posted  on  the  days  of 
the  meeting  at  the  facility.  Inquiries 
regarding  tihe  Board  meeting  should  not 
be  directed  to  the  conference  facility. 
agenda: 

1.  Welcome 

2.  Review  of  Computer  Seairity 
Research  Programs 

3.  Review  of  Board's  Progress 

4.  Discussion  of  Federal  Government 
Computer  Security  Issues 

5.  Public  Participation  and  Pending 
Board  Matters 

PUBUC  PARTtaPATlON:  The  Board 
agenda  will  include  a  period  of  time,  not 
to  exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public  who 
are  interested  in  speaking  are  asked  to 
contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  Computer  Systems 
Security  and  Privacy  Advisory  Board 
Computer  Systems  Laboratory,  Building 
225,  Room  B154,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899.  It  would  be 
appreciated  if  fifteen  copies  of  written 
material  could  be  submitted  for 
distribution  to  the  Board  by  March  12, 
1991.  Approximately  fifteen  seats  will  be 
available  for  the  public  including  three 
seats  reserved  for  the  media.  Seats  will 
be  available  on  a  first-come,  first-served 
basis. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Lynn  McNulty,  Associate  Director 
for  Computer  Security.  Computer 
Systems  Laboratory.  National  Institute 
of  Standards  and  Technology.  Building 
225,  room  B154.  Gaithersburg.  MD  20899, 
telephone:  (301)  975-3240. 
SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on  Mny 
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15.  igea  ib^  Hm  perttM  af  thi*  I 
which  kwol*M  w iHiittaii  oC»<rt  ymr 
coBHiataff  Meority  b«4irtiiM]r  be 
rloMd  pMMMt  t»MeliM  M(^«{  th» 
F«d«al  AdviMiy  CMUDittM  Act.  S 
UAC^».t  — ■rwriodbyteettoo 
S(c)  of  lh«  G«vHUMnt  ki  SuMhkM  Act 
Pub.  L  94-409.  ThsM  porttow  of  tb« 
meeting  which  iavolve  riiaciiagiQW  of 
futon  budget  requirirti.  «i^  he  clMad  to 
the  public  in  afloordABca  with  Mctioa 
5S2(b)(9)(B)  of  tide  i^  UaUad  Code,  aibca 
thoee  portions  of  the  meeting  are  likely 
to  divulge  OMtten  that  may  lignificantly 
frustrate  implementation  df  praposad 
agency  actioa  AB  other  portions  of  the 
meeting  wflll  be  open  to  tiie  public 

Dated:  FelKuaiy  9,  IflSL 
JohaW.LiaHk 
Dinctor. 
[FR  Dae.  «-MV  HM  »4»-«l:  Ita  ^ 


CONSUMER  PRODUCT  SAFETY 


Rspoftkig  Ri^ulrMnwils  Undsr 
Section  37  of  th»  CoiMunwr  Product 
SatatyAet 

AOSNCv:  CoMoner  ftaduct  6tt£sty 

Cammiaaion. 

action:  !«fe(ka  of  p*ae«huea  of 

reporting. 


K  TluB  Consumer  Product 
Commiaaion  (the  "Commission") 
publishes  a  notice  advising 
manufactures  subject  to  section  37  of  the 
Consumer  Product  Safety  Act  (15  U.S.a 
2084)  how  t»  comply  with  the 
requirements  that  they  report  to  the 
Commission  certain  infoziution  relating 
to  settled  dvil  actioBS  and  jf^-ntp  in 
favof  of  plflintiffs.  Since  enactment  of 
this  proviskNa  of  the  law  in  November, 
1990,  the  Commission  has  received  a 
number  of  inquires  lequestiflg 
informatioB  on  the  procedures  for 
making  such  reports  to  the  Omm^tHon 

OATite  Tbeiepertfnt  raquireffients  of 
Secttee  37  aie  ofieetive  OQ  JaiNary  t 
199L 

Alna  H>  ftchnem.  Office  of  ComyUanoe 
and  Enforcement,  Consumer  Product 
Safety  CeeMeissiaa.  Waahei^oa.  DC 
20207.  (3ltt)4a2-Ma& 


Go 

NOTiimlimia.  ifloa  the  PrMideet  si^ied 
into  lew  tke  CooseaHr  Piodaet  SaEsty 
Impfeeemeet  Act  eflMH  In  addition  to 
amending  several  pmvisieas  of  the 
existing  CoeaoMer  PfeodKt  Safely  Act 
(CPSA).  the  stelHle  creeled  •  new 
section  37. 15  U^SjC  30tl  reviirtet  a 
manufactucer  of  a  casMimar  freduot  to 


report  to  the  Oinissien  ccrtaio 
infewiBtiee  lelaing  te  lawseHs  idlaging 
the  invohf— ant  of  a  pertJmlai  ■edel  ef 
the  product  Im  death  or  yiewous  bodily 
injwty-  The  reyortipf  sefjeiiiaieetg  are 
eSK^ive  en  iemaiy  1. 1991.  and  else 
apply  le  iBpertera  by  virtue  af  section 
3(a)M  of  tbe  CPSA.  IS  US.C  a0S2(a)(4). 
Tlie  Cowmisaien  bee  elreedy  received  a 
mwdber  of  iaqidriee  eot  ewing  the 
merhiMiira  ef  lepertog  and  whedier  the 
Commission  tejeods  to  piibliah  a  nda 
inteyetiin  the  lequiremonta  ol  seetloB 
37.  llie  CommiMJen  will  he  coasideriag 
whether  Uie  publication  of  an 
interpretative  rule  is  the  appropriate 
vehicle  with  which  te  notify  the  public 
of  how  the  Commission  intends  to 
interpret  and  Implement  section  37. 
Should  the  Commission  elect  to  follow 
this  procednre.  publication  of  such  a  rule 
could  require  several  months,  especially 
if  the  Commission  decides  to  seex  public 
comment  on  the  substance  of  the  rule. 

In  tee  ntefim,  te  aeeisv  mantBacturers 
and  Impertera  in  oeaiplyiBg  with  die 
reporting  requirements  ^(it  femiery  1, 
1991.  the  rniMissinn  Is  intiWihii^  this 
notice  advfateg  fima  of  when  a  section 
37  report  muat  be  filed,  of  tte 
informatiaa  iikai  must  be  seperted.  and 
of  the  QMMsieaiDn  office  that  win 
proeesa  such  veporta.  This  notice 
substantiaUy  ioUows  the  i**»fp—gp  of 
section  37  rslatiai  lo  the  iiiloniatioa 
that  Biiist  be  repnted. 

Section  37  Reporting  Requirements 

Effective  January  1, 1991.  Section  37(a) 
of  the  Consumer  Ptoduct  Safety  Act,  15 
U.S.C.  2084(a],  requires  a  manufacturer 
or  importer  of  a  oonsuoier  product 
(hereafter  a  "manufacturer")  to  report  to 
the  Commission  if  (1)  a  particular  model 
of  the  proded  ia  the  su^ect  of  at  least  3 
civil  actions  filed  in  Federal  or  State 

Court.  (2)  Pflr.h  ■iirVi  aiiit  nllAgpa  tha 

involvement  of  the  model  in  death  or 
grievees  intury,  and  (3)  during  any  one 
of  the  24-month  periods  specified  in 
section  37(b),  at  least  three  of  the 
actions  result  in  either  a  final  settlement 
involving  the  miuiufacturer  or  a 
judgnent  for  the  plaintiff.  Pursuant  to 
section  37(b),  the  Srst  24-mAnth  period 
begins  on  January  1. 1991.  Subsequent 
24-month  periods  begin  in  January  1  of 
the  calendar  year  that  is  two  years 
following  the  begldpieg  of  the  pceviees 
24-iBaBth  parted.  15  U&C  28e4(b). 

SecMM  a^ieXD  ef  the  Act  defines 
"grieveee  bodily  iBiuiy"  ae  including 
any  of  the  fattewinf  celegortea  of  iaiury: 
Mutiktien,  aispiitaftioB.  diemeBiheraient. 
disfiflMiemsnt.  \o»»  of  iaopertant  bedtiy 
functioea,  debillteting  internet  disorder, 
severe  bnia  sevem  electric  ahecfc.  end 
injuries  likely  letegnise  enrtendad 
hospiteUirtifla  tf  U.aC  S0MM(1>. 


Sectten  a^teHZ)  defines  a  "pattieeler 
model"  of  a  eonsoner  proded  ae  one 
that  is  distinctive  te  fuaetiottal  design, 
construction,  waraings.  or  iaakuctions 
relaftad  le  safety,  fanrtien.  met 
population,  or  o&sr  cfaanctariatics 
which  ootdd  afkct  the  product's  safety 
related  perfioraance.  IS  UJ5.C 
2084(e)(2). 

A  report  mast  be  fiied  within  30  days 
after  the  settleaaeat  ef  judpaent  in  the 
third  civil  nctton  to  which  secdon  37(a) 
applies.  Each  subsequent  fbud 
settlement  or  jadgment  hi  a  civil  acdoa  ■ 
that  alleges  that  IIm  perticalar  model 
was  iawelired  in  dea^  or  grievous  bodily 
injury  and  that  ecoura  during  the  same 
two  year  period  must  also  be  reported 
widdn  10  days  after  entry  of  the 
settlenmt  of  judgment  IS  13S.C 
2084(0). 

Reports  meet  be  sent  in  writtng  to  the 
Ceomissien's  Office  of  Complience  and 
Enforcement,  Divisien  of  Corrective 
Actions,  6401  Westbard  Avenue, 
Bethesda,  Maryland  20207  (telephone 
(301)  492-660t).  Pursuant  to  seetian 
37(c)(1),  with  respect  to  eadi  of  the  civfl 
actions  that  is  the  subject  to  a  report 
under  section  37,  the  report  must  contain 
the  following  information: 

(1)  The  name  and  address  of  the 
manufacturer  of  the  product  that  was 
the  subject  of  each  civil  action; 

(2)  The  model  ami  model  number  of 
designation  of  the  consumer  product 
subject  to  each  action: 

(3)  A  statement  as  te  whether  the  civil 
action  alleged  death  or  grievous  bodily 
injury,  and,  in  the  case  of  an  allegation 
of  grievous  bodily  injury,  a  statement  of 
the  category  of  such  injury; 

(4)  A  statement  as  te  wheUier  the  civil 
action  resulted  in  a  final  setUement  or  a 
judgment  in  favor  of  the  plaintiff: 

(5)  In  the  case  of  a  judgment  in  favor 
of  the  plaintiff,  the  name  of  the  civil 
action,  the  number  assigned  to  the  civil 
action,  and  the  court  in  which  the  dvil 
action  was  filed.  15  UJ5.C  2084(cKl). 

Section  37(c)(2)  permits  a 
manufactiuvr  furnishing  a  report  to 
indude  a  statemaat  as  to  whether  any 
judgment  in  favor  of  the  plaintiff  is 
undsr  appeal  or  is  cjqMetad  to  be 
appealed  (sectien  S7(c)(2)(A)]b  and  a 
specific  denial  that  the  iafimnatien  it 
subasils  reasonably  supports  the 
condusioB  that  its  consumer  predad 
caused  a  death  ef  grievous  bodily  injury. 
The  meeufaetater  may  also  inchsde 
additional  inforaetioa  at  its  opttoa  15 
U.S.a  20B4(e)(2)(^ 

A  manufactaaer  subnitliaf  a  section 
37  report  is  net  raqe^red.  by  section  37  or 
any  other  pmviainn  ef  A»  Conawar 
Prodact  fin&ly  Ad  le  pravide  a 
statement  nCenyi 
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setUement  of  any  dvil  action  that  is  the 
subject  of  die  report.  15  U.S.C. 
2084(c)(3).  A  reporting  manufacturer 
also  need  not  admit  that  the  information 
it  reports  reasonably  supports  the 
conclusion  that  its  consumer  product 
caused  a  death  or  grievous  bodily  injury. 
15  U.S.C.  2084(c)(2). 

Section  37(d)  specifies  that  a  section 
37  report  of  the  resolution  of  a  civil 
action  shall  not  constitute  an  admission 
of  an  unreasonable  risk  of  injury,  a 
defect  in  the  product,  a  substantial 
product  hazard,  an  imminent  hazard,  or 
liability  under  any  statute  or  common 
law.  15  U.S.C.  2084(d).  Under  section 
6(e)  of  the  Consumer  Product  Safety  Act. 
15  U.S.C.  2055(e),  information  reported 
to  the  Commission  under  sections 
37(c)(1)  and  37(c)(2)(A),  15  U.S.C.  2084 
(c)(1)  and  (c)(2)(A),  is  specifically 
exempt  fit>m  any  public  disdosure  by 
the  Commission,  its  officers  or 
employees,  or  officers  or  employees  of 
the  Department  of  Justice  (with  two 
limited  exceptions  relating  to  disclosuire 
to  a  reporting  manufacture  or  to 
authorized  committees  of  Congress)  and 
are  not  subject  to  subpoena  or  discovery 
in  any  civil  action  in  a  State  or  Federal 
Court  or  in  any  administrative 
proceeding.  15  U.S.C.  2055(e)(2).  The  ' 
latter  prohibition  does  not  apply  to 
actions  under  sections  20,  21,  and  22  of 
the  Consumer  Product  Safety  Act  for  the 
failure  to  furnish  the  information 
required  by  section  37. 
EFFECnvc  DATC  Section  37  is  effective 
on  January  1, 1991. 

Dated:  February  11, 1991. 
Sadya  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc.  91-3616  Filed  2-13-91;  8:45  am] 
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DEPARTMENT  OF  DEFENSE  / 

Department  of  ttie  Army 

Availability  of  Hnai  Environmental 
Impact  Statement  on  Propoeed 
Multiple  Construction  of  Training 
Facilitiee  at  Camp  Shelby  Army 
National  Guard  Training  Site,  MS 

AOENCY:  National  Guard  Bureau/ 
Mississippi  Military  Department, 
Department  of  the  Army,  IX)D. 

action:  Notice  of  availability  of  a  final 
environmental  impact  statement: 
proposed  multiple  construction  of 
training  facilities  at  Camp  Shelby  Army 
National  Guard  Training  Site, 
Mississippi 


Background 

Camp  Shelby  is  a  state  operated, 
federally  funded  Army  National  Guard 
Training  Site  located  near  the  town  of 
Hattiesburg,  Mississippi.  Pursuant  to 
section  102(2]  (c)  of  the  National 
Environmental  Policy  Ad  of  1969,  The 
National  Guard  Bureau  and  the 
Mississippi  Military  Department  have, 
acting  as  co-lead  agendes,  prepared  a 
Final  Environmental  Impact  Statement 
(EIS)  on  the  proposed  master  plan 
multiple  construction  training  facilities 
at  Camp  Shelby,  Mississippi.  On  July  22, 
1986,  a  Notice  of  Intent  to  prepare  an 
EIS  was  published  in  the  Federal 
Register.  A  scoping  meeting  was 
conducted  on  July  30, 1986,  at 
Hattiesburg,  Mississippi,  to  identify 
significant  issues  related  to  the 
proposed  master  plan  multiple 
construction  at  Camp  Shelby.  A  Draft 
EIS  was  prepared  and  a  Notice  of 
Availability  was  published  in  the 
Federal  Register  on  November  3, 1989. 
Public  comments  were  received  between 
November  3, 1989  and  December  17, 
1989.  The  public  hearing  was  held  in 
Hattiesbuig,  Mississippi  on  December  6, 
1989.  Comments  and  responses  are 
included  in  the  final  EIS. 

Action 

The  proposed  action  includes 
renovation  and  rehabilitation  of  existing 
facilities,  construction  of  new  facilities, 
and  range  improvements.  The  Final  EIS 
addresses  direct  and  indirect 
environmental  impacts,  both  benefidal 
and  detrimental.  Environmental  impacts 
addressed  include  those  affecting  air 
quality,  noise,  physical  setting,  natural 
resources,  land  use,  waste  disposal, 
water  resources,  cultural  resources,  and 
social  and  economic  resources. 

Without  the  mitigation  planned  for 
each  project  the  most  significant 
impacts  would  be  soil  erosion, 
infiltration  of  silt  into  wetiands,  and 
endangered  spedes  habitat 
encroachment. 

This  Final  EIS  pertains  only  to  master 
plan  construction  projects.  Exapansion 
of  armored  units  maneuver  training 
areas  by  U.S.  Forest  Service  permit  will 
be  evaluated  in  a  separate 
environmental  impad  analysis 
document  in  accordance  with  the 
National  Environmental  Policy  Act  In 
addition  to  the  proposed  actions,  three 
alternatives  were  considered  in  the 
Final  EIS: 

(a)  No  action  (Status  Quo) 

(b)  Modification/alteration  of  the 
proposed  action 

(c)  Conduct  actions  at  another  location 


Document  Availability 

The  identification  of  preferred 
alternatives  in  the  Final  Environmental 
Impact  Statement  does  not  constitute  a 
final  decision.  The  Final  EIS  and  any 
comments  received  will  be  used  by  the 
Army  National  Guard  to  prepare  a 
Record  of  Decision.  Copies  of  the  Final 
EIS  may  be  obtained  from:  Mississippi 
Military  Department  The  Adjutant 
General's  office,  ATTN:  Col  Everett 
Cameron.  Facilities  Management  Office. 
P.O.  Box  5027,  Jackson.  Mississippi 
39216-1027. 
Lewis  D.  Walker. 

Deputy  Assistant  Secretary  of  the  Army, 
Environment,  Safety,  and  Occupational 
Health.  OASA(/.L»E). 
[FR  Doc.  91-3498  Piled  2-13-01;  8:45  am] 
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Office  of  the  Secretary 

Advieory  Commiceion  on 
Conaolidation  and  Converelon  of 
Defence  Reeearch  and  Development 
Laboratories;  Establishment 

action:  Establishment  of  the 
Department  of  Defense  (DoD)  Advisory 
Commission  on  Consolidation  and 
Conversion  of  Defense  Research  and 
Development  Laboratories. 

SUMMARY:  Under  the  provisions  of 
Public  Law  92-463,  tiie  "Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  the  DoD  Advisory 
Commission  on  ConsoUdation  and 
Conversion  of  Defense  Research  and 
Development  Laboratories  is  being 
established,  pursuant  to  Public  Law  101- 
510,  the  "DoD  Authorization  Act  for 
Fiscal  Year  1991." 

The  Advisory  Commission  will  advise 
and  provide  recommendations  to  the 
Secretary  of  Defense  regarding  the 
feasibility  of  condolidations, 
conversions  and  other  improvements  to 
Defense  research  and  development 
laboratories.  To  accomplish  this 
objective,  the  Advisory  Commission  will 
conduct  such  studies  and  analyses  as 
determined  by  the  Director,  Defense 
Research  and  Engineering. 

The  membership  of  the  Adisory 
Commission  will  be  composed  of 
experts  from  both  the  public  and  private 
sectors,  as  set  down  in  Public  Law  101- 
5ia  Efforts  will  be  made  to  achieve  a 
balanced  membership  in  terms  of  the 
functions  to  be  performed  and  the 
interest  groups  represented. 

The  DoD  point  of  contact  for 
additional  information  regarding  the 
Advisory  Commission  is  Mr.  Mike  Heeb, 
telephone:  703-«14-0205. 


1 


RtglMw  /  V«L  aa^  Na  St  /  nuisday,  Pebrnanr  1^  Ifltt  /  NMcm 


Dated:  Fvbniaiy  4, : 
UadaM-ByMB. 
AMmat9  OSDFbdaro/fUaiMtar  Liaiaoa 

OfpCttt  DtffUt  tUMIlt  OfD^UUB. 

[FR  Doc.  9V9SM  FBwf  2-13-01: 8:45  ainl 


of  VM  Winy 


Bowdat 


In  accoEriaace  widi  lactian  Ui(aKaB) 
of  th«  Fedferal  Advisory  Committsa  Act 
P*ub.  L  92-463),  uinounceiDeal  is  made 
of  the  foUowiog  meeting: 


NaiM  e<niMllliB  Bond  of  Viaitao. 
Unitad  Stataa  Military  Aet^my. 
Data  0f  nweting;  11  Apdl  ISBL 
Piaca  of  mwatlny  Washington.  DC 
Start  Uma:  9  ajn. 

aelactioD  of  Bxacutiva  CommittM;  scheduling 
of  flsaatlng  for  ramaladv  «f  IMT  aatf 
Idantificatioo  of  araas  of  interest  for  19(rL  All 
|iiofee<llngs  are  oyas. 
For  fni«lat  iafcoMttaK  Fat  faclkv 

Stapfeen  K.  Ftan.  Dtaitad  Stataa  KQlitary 
Academy.  West  Mnt  WT  MWO-WOa  (tMT 
938-«20a 


AltatnataAaafPrnktalBegntarUaJBoa 
Offkat. 

(FR  Doc  91-3563  FUada-ia-ai;  8i45  ami 


OEP ARTMNT  OF  BMICAT10N 
Offlcaafl 

!«fl 


AADICI^  DBpttFtttsnt  Ox  EoucBtion* 
Acnoic  Notice  of  availability  of  data 
acqulaHion  actl>mea  apptooed  prior  to 
February  IS,  1891. 


theymajTi 

list  of  I 

ac 

agenaiaa  ariU  aaa  ta  caHac*  data  4u(ii« 

--*— 'l •*  n   tir^  rflbdii  ill 

data  acquisitioaaalMiH 
before  FahMHy  U^  1»L 

OA-m:  Tha  laliB«  of  appnnwd  date 
afmiilMiiB  arthiMai  adU  ba  awtfaWa 
Febmarjrlft: 


For  inienuttaa  ahoitf  <y»  let  at  ( 

of  the  list  ooirtacl  Maiy  P.  L^jiett  IJJ. 

Department  of  f ' 

Managemenli 

400  Maqd^  Aaaaaa  8W.»  I 

RQ»4.  IMMkii^tw.  iX: : 

Telephone:  (202)  TM-BM. 


au^niamiTAiiv  MTOMNATiONt  UBdar 
section  400A  of  the  General  Education 
Provisions.  Act  the  Secretary  of 
Education  is  responsible  for  reviewing 
and  coordinating  the  coOectlon  of 
informatian  and  data  acquisition 
activities  of  Paderat  agendas: 

(af  ^rbenever  the  respondents  are 
primarily  edttcationel  agencies  or 
instituHons,  or 

(Dj  ^voeiiBifaf  via  paspoea  a'  iiia 
activnMa  ta  la  re^aeat  Buonna^ion 
needed  Ibr  AaaMaaganaot  of.  ar  tfie 
fomralatta»aC  paBcy  sahlerf  la  Pedatat 
edaaadao  peogHaas  ar  laeaasdi  ar 
evaluatioD  stadtoa  latatad  to  die 
implementadaa  of  Padcral  adaoatioR 
programs. 

Under  section  tBOA  the  SecMtary  also 
informs  dta  pafaik:  of  data  aeqoiiMen 
activities  that  aMsa  aaiaoaad  by 
February  15^  MtL  Theaa  data 
acquMtiaD  actMtias  ata  oonsidatad 
informatfBD  caikrtinn  leqnaata  aadar 
the  Papenaaik  Radaeiioa  AbI  af  19ia 
Undar  thai  Ad  Md  Offiaa  af 
MMMVsmH  Md  Badgai  iOMB) 
implementing  ssgiiNtioBS.  pcoposad 
informatioB  cailartiaii  la^aaats  nust  ba 
pubiiaiiad  ia  tha  Fadsaal  Baglalar  oB  Of 
before  suhmiaaiaa  t»  0MB  for  final 
approval.  Thus,  thaUat  anaouaeadby 
this  notice  includes  each  data 
acquisition  activity  for  which  the 
following  reijuisRinwits  have  been  met 
prior  to  February  15^  y/BOL.  Approval  by 
the  Secretazy  for  ase  in  the  1991-82 
schaal  year:  publication  in  the  Fadacal 
Raglstar  as  a  pmposad  infonnation 
coUectian  request;  and  approval  by 
OMB. 

bteKsted  panoos  may  obtain  a  copy 
of  the  Dst  of  approved  inlotmation 
collection  requests,  or  information 
regarding  that  tiat  &om  Maiy  P.  Liggett 
at  the  address  and  telephona  niiaiEer 
listed  at  the  beginning  of  this  notice. 

Dated  Paboaafy  K  U9l 

iB.i 


Deputy  UttthtStentary  fat  Mana§pmmt 
[FR  Doc  91-3545  Mad  a-lS-M:  !(«&  a^ 


Ti 


^■a-,,ntlnM  ^ 

Yaav<FV>1»Y 

Purpott  efPragmai-  Providas  grants 
to  local  educational  agencies  (LEAs)  to 
establish,  operate,  and  improve 
programs  of  instmetknt  for  Itaolted 
English  pfoftetewt  (LBP^  ehfldraa. 

Deadline  for  Tranamittal  ef 
A/ifi/inartair  Afrit  fllllBL 


DeaSihe  for  Imtergevemmeatal 
Review:  Juno  4>  109L 
Appikxtion*  AraitoMa/  February  15, 

igpi. 

A  vailabtk  PhnAr  |3^  arfMon. 
EsUmai»4llange  ofAwanh:  175,000- 


Estimated  A  verage  Stte  ofAwarch: 

Sierjooft 

Estimated  Number  efAwordk  Z#. 

NMk  The  Depaztmonl  Is  not  bound  by  any 
estimates  in  this  notice. 

Ptojeet  Fariod  3A  otoaths. 

AppUaabla  Regukdieae:  (a)  Tba 
Educatioo  Oepartaneat  Gaoeral 
Adminiatraliva  Ragalaliona  (EDGAR)  in 
34  cm  parts  74.  7V  77.  79. 80,  9t  82, 85. 
and  86;  and  (b)  The  ragulatians  for  these 
progyaaas  ia  94  CRl  parts  SOO  and  sot. 

The  priarify  in  the  Botica  of  final 
priori^  fas  tUa  canpatiliaa  aa 
published  in  d^a  isaoa  af  tha  Fadanl 
Reglstaa,  also  applies. 

Priority  Under  34  CPR  79uK)6(e)(3)  tba 
Seetalary  gives  an  absehita  praisrenoa 
to  applicationa  that  meat  the  feUowtng 
prior^. 

The  local  adaeadonal  agency  (LEA) 
must  propaae  to  psevida  bilingual 
instructional  sarvteaa  to  staidsnta  who 
are  pact  af  both  a  taceat  and  a  Bajnr 
influx  of  liiaiisii  Bngtoh  praacknt  (LEP) 
children  into  its  disttict  To  ba 
comsideradpact  of  a  racani  iaflnx.  the 
LEP  children  aMat  hav«  anivad  ia  tha 
LEA'S  district  during  tta  tnro  years 
imraadiataiy  praeediag  iba  LBA'a 
application  to  the  DepartBMnt  for  funds 
under  this  priority.  An  LEA  will  be 
determined  to  have  received  a  major 
influx  of  LEP  children  if  it  can 
demonstrate  that  t^  total  nambar  of 
those  recentiy  arrived  LEP  students  is 
equal  to  at  iMst  either  SCO  suck  students 
or  three  percent  of  the  ovatall 
eiuvllment 

Under  34  CFit  75.106(c)(3)  tite 
Secretary  funds  undar  this  competition 
only  applications  (hat  meet  this  absolute 
priority. 

Selection  Criteria:  In  evaluating 
applicatiaaa  fiar  granto  war'  n  thaaa 
programs^  tha  Saoataiy  usea  tha 
selection  ciitoda  ia  34  CF&  S0L3L 

In  nrlrtitinn  ta  tha  mairimiim  sf  IfW 
points  awaidad  aadw  34  CFR  fiM.31.  the 
program  regidations  in  34  CFR  501. 32(b) 
provide  thai  Iha  SacMtaiy  distzflaileatt 
additional  palnia  aaMing  Iha  factnrs 
listed  in  34  CVX  SOUKfaK  For  tUa 
competitioa  tha  Sacaetary  dislribates  tha 
IS  additional  points  aa  follaws: 

(1)  Tha  need  to  aasial  LEP  ebildraa 
who  have  baen  historinally  tindarsaraad 
by  programs  Cor  llmltad  BngUsh 
proficient  persons  (34  CFR 
fiOl  17fslflU   4nnints 
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(^  The  ralative  need  of  tha  particular 
LEA(s)  for  4he  proposed  pEogram  |34 
CFR  501.32(a}(i)>-4  points. 

(3)  The  ne^  to  provide  assistance  in 
proportion  to  fhe  distnbution  of  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States  (34  CFR 
501.32(a)(3))— 3  points. 

(4)  The  mmber  and  proportion  of 
children  from  hnv-income  famSies  to  be 
benefited  by  flte  program  (34  OTl 
501.32(a)(4))— 4  points. 

In  addition  to  die  15  pmirts  distrtbnted 
among  ttie  factors  listed  in  34  CFR 
501.32(a),  the  regulatiens  nnder  Hn 
Special  Alternative  Instracttond 
Program  in  34  CFK  501.S3(b)  in^vMe  tfi^ 
the  Secretary  may  distribute  5 
additional  ponrts  among  the  factors 
listed  in  34  CFR  501.3S(a).  For  this 
compettUan  ttie  Secnttary  idistribBtes  the 
5  addittonal  points  vnder  the  ^racial 
Alternative  Instnuaental  Pragmm  as 
follows: 

(1)  The  administrative  impracticability 
of  establishing  a  bilingual  education 
program  due  to  the  presence  of  a  small 
number  of  stodents  of  a  particular 
native  language  (34  CFR  S01.33(a)(l))— 2 
points. 

(2)  The  unavailabfiity  of  personnel 
qualified  to  provide  bilingual 
instructional  services  (34  CFR 
501.33(a)(2)>— 2  pomts. 

(3)  The  presence  ^a  small  mnsberof 
LEP  sti^dents  in  the  LEA's  schools  and 
the  LEA'S  inability  to  obtain  native 
language  teachers  because  of  isolation 
or  regional  location  (34  CFR 
501.3S(a)(3D— 1  point 

For  Applications  or  Information 
Contact  OBice  of  Bilingual  Education 
and  Nfinority  Languages  Affairs,  U.S. 
Department  of  Ediucation,  400  Maryland 
Avenue,  SW..  room  SOBB,  Switzer 
Building,  Washington,  DC  20283-85m 
Teleidione:  (202)  732-5701. 

Program  Audioiity:  20  U.S.C  3291. 
Dated-  Febmary  8, 1991. 
RiUEsquivd, 

Director.  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 
(FR  Doc.  91-3544  Filed  2-13-ttl;  &45  am] 
BNJJNQ  oooc  4ooa-ei-« 


Chaptar  1  of  TItto  1  af  tha  Elamantary 
and  Saoondary  C^ucaBon  Act  of  IMS; 
Evan  Start  Program 

ACnOK  Notice  of  regional  meetings. 

tUMMARv:  The  Assistant  Secretary  for 
Elementaiy  and  Secondary  Education  of 
the  U.S.  Department  of  Education  mil 
convene  seven  regional  meetings  to 
provide  assistance  to  potential 
applicants  in  the  development  of  Even 
Start  applications.  The  notice  inviting 


applications,  ^ioag  with  the  appUoaliflB 
form,  wns  puUished  in  &e  FadMal 
Regbtar  on  Fehniaiy  4.  ion  (50  FR438Q 
The  doai^  date  lor  laceipt  oiF 
appKoattoas  is  Man^  20.  Only  iooal 
educational  agencias  may  BffUff  and 
ebgiUe  partioipents  muat  xeside  in 
participating  chcQiter  1  a*fa«~*»"fM» 


DEPMIMENTDFCIIEIIQY 


The  Aasirtnt  Sacretarylns  ne€Red 
the  Chief  State  Sched  OffioerfCSSO)  in 
eaAState  of  these  meetings.  The 
CSSOs  wffl  essist  In  toviting4ndividaaJ8 
to  attend  ^  meetings  and  other 
interested  individuflte  are  welcome  to 
attend  as  well.  Unless  noted  ra  the 
following  schedule,  no  reservation  is 
reqtdred. 

MEFTHiQ  iNFORMATioii:  The  regional 
meetings  are  scheduled  to  be  held  from 
9  aji.— 4  p.m.  as  follows: 

February  19:  Washington.  DC.  at  the 
Capital  Holiday  Inn,  SK)  C  Street  SW^ 
Washington,  DC 

F^ymaiy  21:  Chicago,  IBinan,  at  the 
State  of  BHnois  Center,  IBth  floor, 
Hearing  Room  503. 100  West 
Randolph.  RSVP  jrequested:  (31^  353- 
5215 

Febmaiy  22:  San  F^aacisco.  California. 
50  United  Nations  Plana,  room  251, 
RSVP  cequested:  (41^  556^4920 

Febniary  22:  TalMiassee,  Florida. 
Ramada  bm,  2900  N.  Monroe  Street 

February  27:  Baton  Rouge,  Louisiana, 
Belmont  Motor  Hotel,  Clairbume 
Room.  7370  Airline  Highway 

February  27:  Albany.  New  York.  New 
York  Stete  Education  Department 
Chanoellots  Hall  Washington  Avenue 
and  Hawk  Street 

Felnuaiy  28:  Princeton.  New  Jersey, 
Forrestal  Complex,  Department  of 
Personnel  Training  Center,  600 
College  Road 

ran  niRTHER  intormation  coittact: 

Persons  interested  in  attending  one  of 
the  meetings  who  need  more 
informatian  should  contact  Patricia 
McKee,  Compensatory  Education 
Programs,  400  Maryland  Avenue  SW., 
Washington,  DC  20202-6132:  Telephone: 
(202)  401-1092.  De^  and  bearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  WasMmton,  DC 
202  area  code,  t^pbone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

Dated  February  7. 1991. 

John  T.  Madkuudd. 

Assistant  Secretary  for  Elementaiy  and 
Secondary  Education. 
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Tndflling  and  OoalHIotion  afVia 
Savannah  Rtvar^tta  Opartflona 
Paraoonal;  Raapooaa  to 
Racommandation  90-1  of  tha  Dafanaa 
Nudaar  FadMlaa  Safaly  Bo«d 

AtKMCv:  Oepeitment  nf  Enogy. 

ACnOH: 'No^oe  af  feqnest  for  piA^ 
commenL 

•UMMARr  Pmwiant  to  section  3UId)  of 
the  Atomic  Enei^y  Act  of  1954.  as 
amended.  42  U.S.C  228e(xQ,  the 
Department  of  Enei^  (DOE)  hereby 
publishes  notice  of  a  response  of  the 
Secretary  of  Enecgy  (Secretary)  to 
Reconaaendatian  90-1  eif  the  Defense 
Nadear  Facilities  ScAety  Board, 
concerning  supplemental  response  and 
implementation  plan  regarding  training 
and  qualification  of  the  Savannah  River 
Site  operations  personnel.  DOE  hereby 
requests  public  comment  tm  tbe 
response  of  the  Secretary  to 
Recommendafiuu  90-1. 

OkAlZS:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  March  18, 
1991. 

AOORESSCS:  Send  conuoento,  data, 
views,  oraiguments  conoeming  the 
SeoBtary's  response  to:  Defense 
Nuclear  Facilities  Safety  Board.  625 
Indiana  Avenue,  NW.,  suite  TOO. 
Warinngton.  DC  20004. 
RM  FURTMn  WPOIWATION  CONTACf: 
Donald  F.  Knnth.  Deputy  Assistant 
Secretary  far  Operations,  Defeme 
Programs,  Depwtment  of  Energy,  1000 
Independence  Avenue,  Washington.  DC 
20585. 

Dated:  Febniary  7, 1991. 
Dooddr.Xanfli, 

Deputy  Assistant  Secretary  for  Qperatioas, 

Defeiue  Programs. 

The  Honorable  )olin  T.  Conway, 

Chairman,  Defense  Nuclear  Facilities  Safety 

Board.  825  Indiana  A  venue,  NW.,  suite 

79B,  Washington,  DC  20004. 
Febmary  7, 1991. 

Dear  Mr.  Conway:  In  accordance  with 
section  315  di  Pafolic  Law  100-456  and  with 
the  Defense  Nudear  Facilities  Safety  Board 
(DNFSB)  Recommendation  90-1,  which  1 
accepted  in  my  April  10, 1990.  letter  to  the 
Boaid.  I  am  endoeing  the  Department  of 
Enui^'s  (DO^  supiplemental  response  and 
implementatlaa  plan  ragardii^  training  and 
qualificatiaaof  ^  Savannah  River  Site 
operations  personnd.  This  supplemental 
response  and  implementation  plan  replaces 
our  previous  responses  to  the  DNFSB 
recommendations  and  addresses  additional 
DNFSB  quaaQons  on  lintOTmtning  the  level  of 
qualificatioa  af  leaotar 'apasators  and 
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■uparviaon.  tfaa  MtabUahiiMnt  of  pra-rattart 
tnining  raqulraBMntt,  and  the  additional 
trainiog  acttvtttM  diat  rumn  not  txplidtly 
identi&d  in  ow  prarloua  auboiittala.  The 
endoaad  waponaa  and  hnplamantation  plan 
integrataa  DOB'a  unnkru  raapooaa  and 
implemsntatloo  pun  into  a  oomprahenaive, 
•tand-alooa  documant  for  aaaa  of  Board 
review. 

The  Departmant  will  provide  the  Board 
periodic  etatna  raporta  of  the  progreaa  being 
made  towaid  ooaipietlon  (rf  the  K-Reactor 
impiementatiaa  plan  and  development  of 
•upplementary  implemen  tattoo  plana  for  L- 
and  P-Raactor  raatart  The  Depwtment  may 
use  any  relevant  infbnnattoa  and  data 
obtained  to  review  or  anpplement  the 
implementatioo  plana  more  comprehensive, 
accurate,  and  protective  of  the  public  health 
and  safety. 

In  the  event  of  cfaangee  hi  the  schedule  or 
mining  program  that  fanpact  the 
implementatiaii  plaa  DOB  will  inform  the 
Board  and  indicate  tlie  reaaons  )ustifying  the 
change  in  the  schedule  or  content 
Sincerely. 

James  D.  Watldna, 
Admiral  U3.  Navy  pietired). 

Recommendation  A-  That  the  U.S. 
Department  of  Energy  (DOE)  determine 
and  specify  the  qualification  that  reactor 
plant  operaton  and  aupervisors  will  be 
required  to  demonstrate  before  restart  of 
the  K-.  L-  and  P-Reactora. 

Response:  DOE  accepts  this 
recommendation.  Qualification 
requirements  for  the  K-,  L-,  and  P- 
reactor  operators,  senior  reactor 
operators,  and  certified  supervisors '  are 
specified  in  DOE  Order  5480.6.  "Safety 
of  DOE-Owned  Nuclear  Reactors"  dated 
September  23. 1968.  DOE  Order  5460.6 
specifies  that  American  Nuclear 
Standard  (ANS)  3.1.  (1960  draft) 
"Selection,  Qualification  and  Training  of 
Personnel  for  Nuclear  Power  Plants," 
shall  be  the  basis  for  qualificabon 
requirements  for  Reactor  Operations 
Persormel  and  that  the  requirements  of 
ANS  3.1  shall  be  selectively  applied  as 
appropriate  to  the  specific  facilities.  Site 
specific  plans.  DPSOP-38  and  the 
Knowledge  and  Abilities  (K/A  Catalog), 
have  already  been  developed  at 
Savannah  River  Site  (SRS)  to  specify 
those  qualification  requirements  that 
SM/CCRS/CCROs  will  be  required  to 
demonstrate  before  the  restart  of  the  K-. 
L-.  and  P-Reactors,  consistent  with  the 
Board's  recommendations.  The  SRS  K/A 
Catalog  was  patterned  after  the  K/A 


'  Senior  RmcIw  oparaion  at  SRS  art  tnatogou* 
to  licaued  raactor  oparaten  at  conuBarcial  pianu. 
Cartifiad  Mipatviaota  at  SRS  an  analofoua  to 
Ucanaad  Mniar  laectot  operalota  at  ooBuaardal 
plants  witii  ttia  axoapttoo  that  nqterviaon  at  tlia 
SRS  art  not  raqviiad  to  have  bean  oartlfiad  to 
Bianipalata  ooirtiola  afaioa  SRS  opatatota  and  not 
•uparviaofa  Muipiileta  coalrok.  Stnoa  tha  original 
niboittai  of  Iba  SacNtafy  of  Baafgy'B  Itttar  to  you 
dated  April  la  IflSO.  SRS  Reactor  OparatkMia 
Panoonel  Job  tltlaa  have  ckeogad  u  foUowK 


Catalog  used  by  the  commercial  nuclear 
utilities  for  o]>erator  licensing  and  has 
been  reviewed  and  approved  by  DOE. 
While  the  K/A  Catalog  provides  the 
requirements  for  certified  SM/CCRS/ 
CCRO/STE*s.  the  Qualification 
Standards  provide  the  depth  of  the  level 
of  knowledge  required  to  meet  these 
requirements.  The  K/A  Catalog  provides 
the  requirements,  the  Qtialification 
Standards  provide  the  standards  of 
performance.  Together,  the  K/A  Catalog 
and  Qualification  Standards  define  the 
level  of  operator  knowledge  and 
abilities  required  to  safely  restart  the 
reactors.  All  SM/CCRS/CCRO/STEs, 
will  be  required  to  satisfactorily 
complete  training  and  evaluations  prior 
to  performing  certified  duties  during 
restart  operations  on  K-,  L-,  and  P- 
Reactors.  The  evaluations  are 
systematically  developed  using  the  SRS 
K/A  Catalog  and  will  involve  the 
successful  completion  of  a 
comprehensive  written  exam.  Job 
Performance  Meastires  (JPM),  simulator 
exams,  and  comprehensive  oral  exams. 
This  examination  process  began  in 
August  1990  for  the  five  K-Reactor 
operating  crews  and  was  completed  in 
September  1990.  All  necessary 
reexaminations  of  the  five  K-Reactor 
operating  crews  was  completed 
November  1990.  Testing  of  additional  K- 
Reactor  Operations  personnel  will  be 
completed  by  April  1991.  The  exams  are 
administered  by  Westinghouse 
Savannah  River  Company  fWSRC),  and 
DOE  reviews  the  examination  process 
and  the  results  in  addition  to  conducting 
an  independent  grading.  Additional 
information  about  DOE's  review  of  the 
contractor's  program  is  included  in  the 
response  to  Recommendation  C. 


Old  title* 


Reactor  Operator* , 

Senior  Reactor 

Operator. 
Reactor  Supervisor 

(Cert). 
Shift  Supervifor— CS.... 


New  title* 


Reactor  Building  Operator 
(RBO). 

Central  Control  Room  Op- 
erator (CCRO). 

Central  Control  Room  Su- 
pervi*or  (CCRS). 

Shift  Manager  (SM). 


A  certified  •uperviior  applie*  to  Central 
Control  Room  Supervisor  and  Shift  Manager*. 

The  K/A  Catalog  will  continue  to  be 
developed  to  better  define  specific 
knowledge  and  ability  requirements.  It 
will  be  comparable  to  those  K/A 
Catalogs  used  in  the  nuclear  industry 
consistent  with  the  timetable  for 
completion  of  the  accreditation  process 
for  the  SRS  reactor  training  program. 
WSRC  has  updated  the  Fimdamentals 
and  Components  sections  of  the  K/A 
Catalog  to  fully  address  all  items  in 
those  sections.  These  updates  have  been 
approved  by  DOE.  WSRC  has  revised 


the  ranking  methodology  used  in  the  K/ 
A  Catalog  to  be  consistent  with 
commerical  practice.  Subsequent 
revisions  will  be  provided  to  the  Board. 

The  required  qualifications  of  SM/ 
CCRS/CCROs  as  specified  in  DPSOP  38, 
are: 

(a)  Education:  The  minimtmi 
education  level  for  SM/CCRS/CCROs  is 
a  high  school  diploma  or  GED 
equivalent, 

(b)  Experience:  At  SRS  CCROs  must 
have  three  years  of  reactor  experience, 
including  6  months  on  site.  SM/CCRSs 
must  have  3  years  of  reactor  experience, 
including  6  months  at  SRS.  In  addition, 
the  CCRS  must  have  a  minimtmi  of  6 
weeks  experience  operating  at  or  above 
20  percent  rated  power. 

(c)  Training:  (1)  SM/CCRS/CCROs 
must  complete  their  certification  and 
restart  training  programs  which  consist 
of  the  following  classroom  training: 


Topic 


Sy« 


Fundamantele 

Plent    Technology, 

Proc 

Operating  Practicee 

Industry    Exp    &    ModHica- 

lione  Tmg 


CCRO 
(hours) 


146 

193 
126 

34 


Written  examinations  are 
administered  and  a  minimum  passing 
grade  of  80  percent  is  required. 
Classroom  course  topics  and  content 
information  is  included  as  Enclosure  1. 

(2)  Incumbent  SM/CCRS/CCROs 
must  complete  164  hours  of  simulator 
training  consisting  of  manipulations 
intended  to  enhance  proficiency, 
including  two  evaluated  reactor  control 
manipulations  within  six  months  prior  to 
restart. 

(3)  The  SM/CCRS/CCRO  must  also 
complete  an  80-hour  structured  On-the- 
Job-Training  (OJT)  Program  designed  to 
increase  operator  knowledge  of  plant 
systems  and  integrated  systems 
operation  (SM/CCRSs  must  complete 
1480  hours  and  CCROs  must  complete 
520  hoiu^  of  OJT  as  part  of  their  initial 
certification  training). 

(d)  Medical:  Personnel  assigned  to 
SM/CCRS/CCRO  positions  must  meet 
the  medical  requirements  specified  in 
ANS  3.4,  "Medical  Certification  and 
Monitoring  of  Persoimel  Requiring 
Operator  License  for  Nuclear  Power 
Plants." 

(e)  Fitness  for  Duty:  All  employees  of 
WSRC  and  employees  of  subcontractors 
who  have  unescorted  access  to  reactor 
facilities  are  subject  to  pre-employment 
for  cause,  and  random  drug  testing. 


A  long  range  trafauag  fttQgtaxa  to 
upgrade  the  Oftaator's  iundameatal 
knowledge  is  "ig^^'pf  As  a 
compensatory  nmasure,  \uatil  the 
program  is  conv>leted,  eaoh  shift  crew  is 
being  supplemented  by  the  addition  of  a 
qualified  STE  who  is  also  a  certified 
supervisor  and  by  the  interim 
assignment  of  a  Shift  Advisot  These 
additions  are  being  mflH^>  to  further 
augment  the  educational  and  experience 
level  of  each  operating  crew  (see 
discussion  imder  II.a.  and  II.h.  in  the 
response  to  Reconunendatians  BJ.  The 
following  are  the  specific  training  and 
qualification  reqtiirements  which  have 
been  developed  for  these  two  positions: 

(a)  STE:  (1)  Is  a  certified  supervisor, 

(2)  holds  a  fbur^ear  college  degree  in 
engineering,  or  related  physical  science, 

(3)  has  completed  Hie  sapervisory 
certification  training  plus  the  following: 


Topic 


Methefnesce . 


Nudeer  PltyeiQa  a  fleactor  TTieory. 

Mechanical  Components 

Process  lnstiunienlatton_ 


Heat  Transiera  FUd  f=low- 

Electrical  Sdeme 

Print  Readbig 

Safety  Envek^  a 


AocWem  a  Twnieni  Ana^^ses. 

ChemMy 

Materiel  Seianee.. 


Rediation  Pm^KHon  end  HP_. 
Themial  a^iydrauHc  Sderms 
Applied  Reactor 'Physics 


Charge  and  PeotMrgeOpeiaUuiis. 
Reactor  Slaiav  Plfaioa. 


Roles  end  ieeeens  leemed- 
Symptom  Besed'Rrocedwae. 
Umits  a  Safely  Analysis 


Total.. 


Horn 


60 
as 

lao 

20 
20 
TO 

6a 
ao 

40 
40 

so 

40 
40 
24 
32 

12 
t2 

4 
16 
28 


712 


A  separate  comprefcenrnve  written 
and  rod  exaaiiiatiaB  en  tiie 
fundanmrtal  topics  listed  above  will  be 
administered  to  the  STEs  Wftn«  restart 
in  order  to  dotetnuw  wliether  or  not 
that  they  hare  attaiaed  an  adequate 
level  of  knowledge. 

(b)  Shift  Adviser  {l^Most  have  held  a 
NRC  Senior  Aeaoter  Opeuttoa  hcense  aft 
a  coBBnercial  reactar  withaa  ike  past  5 
years,  (2)  mugt  have  a  mininanBaf  5 
years  ocaameicial  iniclear  cxperienoe, 
and  (3)  BBcoeMfiiiUir  canspletad  SRS 
trailing  as  feUowK 


Am  part  af  the  OOE%  €)peiiatieaal 
Readinetf  Aeidffw  |OBR)  to  i>a 
condou^  jiiw  <e  weteraestart  OOE 


wiU  veriCy  that  SM/CCRS/STE/CCRQs 
have  satiflfactori^  comjdeted  wquiied 
trainii^  as  ideatified  ia  Ais  response. 
D(%  persaanel  writh  oonuaeKiel  aoclear 
experience  wiD  lead  this  review  and 
evaluate  the  <^peratiBg  crews  to  assess 
the  balance  of  training  and  experience 
and  to  assure  proper  staffiag  levels 
exist  The  specific  individual  names  and 
qualificationB  will  be  provided  to  the 
board  separately  byjanuary  31, 1991. 
The  DOE  ORR  win  also  conduct  a 
perfonnance-'based  review  of  operations 
in  the  plant  and  the  simulator.  They  will 
db$ave  on-shift  crews  during  various 

v vuiuuvxui,  oaun  na  vuHting  am  BTopping 
of  equipment  surveillance  testing,  shift 
turnover,  lock  and  tag  outs,  and  data 
collectton. 

For  the  longer  term.  WSRC  is 
developing  an  enchanoed  certificatioa 
program  for  futore  SM/CCRS/CCRO 
which  will  provide  for  additional 
training  beyond  that  wihich  is  required 
for  a  sa^e  lestart  This  program  wfll  take 
into  consideration  appUcable 
commercial  certification  guidelines, 
oonunerciflS  nuclear  kno^^dge  «)d 
abilities  and  current  industry  good 
practices.  Specific  milestones  for  this 
program  will  be  approved  hy  OQE  prior 
terestcol. 

Implementation  Bchedmh  far  actions  in 
Response  to  Recommendation  A 

DPSOP-^  rei^sion  35,  whtdi 
specifies  the  certification  seqoixemeBts 
for  SM/CCSS/COROs  was  eiqiroved  on 
October  12.  noo.  DPSOP  38  incoiporates 
both  DOE  Older  5M0je  and  M80JCXX. 

Fifteen  cycles  of  restart  tiainiag  for  K- 
Reactor  SM/CCRS/CCROs  have  been 
completed. 

All  SM/OCRS/CCRO/STE  who  are 
members  of  the  K-Reactor  opmating 
crews  at  restart  wQl  have  compAetc^ 
written  exams,  simulator  evaluations, 
JPM's  and  Oral  Boasda.  Testing, 
reme<hatioo,  and  letesting  of  origiBal  K- 
Reacter  crews  was  completed  in 
November  IBtO.  Ad^tional  personnel 
assigaedto  the  testait  teams  wiH 
complete  their  evaluation  testing  by 
April  1991. 

The  K&ACalaiag  wasiised  to  develop 
the  examinations  to  be  utilized  to 
demonstrate  that  Reactor  QperatiouB 
POTBOBnd  have  ^tabled  die  required 
qualifications,  Urn  revised  raakinf 
metbodelaiy  far  Ihe  K/A  (ktalag  has 
been  conqdeted  aad  issued  in  Retnston  1 
which  has  heea  prevUed  to  the  Board. 

Incumbent  K-Reactor  SM/CCRS/ 
CCBOi^vdiicoa^ilete  164  hoius^ 
simtilator  tnining  ^id  two  seac^ivi^ 
manipulatioBi  piier  to  aestart 

K-JtaBtor  SM/GCaiS/CGBOs  avill 
complete  M  faeun  af  stNctued  €f}T 
prior  to  raatart. 


STEs  have  completed  certificatian 
training  and  ^lecified  trainiBg  in 
fundamentals.  STEs  most  have  a  four- 
year  Ei^eeting  or  related  phyaicai 
science  degi«e.  STEs  vrere  examined  by 
comprehensive  written  and  noA  exam 
on  the  level  of  fimdamentals  famwledge 
defined  in  the  SRS  K/A  Catalog  Hieaiy 
and  Components  sectjim.  This 
examinatwB  was  conqdeted  November 
1990. 

Shift  advisors  wiD  compete  SRS 
specific  traintog.  A  verification  has  been 
completed  to  determine  that  SUft 
Advisors  have  held  a  coramCTdal  ^SS 
license  witlda  five  years  «nd  have  five 
years  oommeroial  experience. 

The  ^WHoed  certffication  forSM/ 
CCRSyCCRGs  was  defined  and  a 
destaiptiaR  inchded  in  DP90P-ae 
reviaronSS. 

Hie  DOE  ORR  wil  review  operator 
training  records  and  qualifications  to 
ensure  crews  are  tialanced  wioi 
experience  and  training  and  to  ensore 
on^UR  t3ews  contain  sufficient 
certified  personnel  and  have  lAiiupleted 
required  training. 

DOE  is  currently  reviewing  several 
opfions  for  conducting  or  participating 
in  conyirehensive  oral  examinations 
during  the  ORR.  This  wiH  be 
documented  in  SRSPO  Administtative 
Instruction  AI-107  which  is  currently 
tmder  development  The  options  include 
DOE  approval  of  oral  board  questions 
and  DOE  ORR  members  par&cipati(»  ia 
a  WSRC  Vice  Presidents  Board  with 
DOE  retaining  veto  authority  or  DOE 
ORR  independent  oral  examination  on  a 
sampling  basis.  The  Compnehensive  oral 
examinations  will  be  based  on  the  K/A 
Catalog,  Heviaion  1  and  Qualification 
Card  Study  Gaidea  Findings  from  the 
oral  exaaiinaticHis  will  be  evaluated  to 
identHy  any  necessary  remedial  action, 
both  on  aa  Individual  and  programmatic 
standpoint  R^nwlfi  remedial  training 
and  se-fixamination  he  required,  this 
will  be  acoomplisbed  prior  to  restart 
DOE  will  provide  oversight  and 
validation  of  the  remedial  program  And 
doctmient  this  throogh  closure  of  Uie 
ORR  fisdinga.  Members  of  the  Df^Q^SB, 
staff,  andoonsultants  wiU  be  invited  to 
observe  the  oral  examination  process. 
The  DOE  ORR  will  also  conduct  a 
performance-based  review  of  operations 
in  the  plant  and  the  simulator.  They  wiU 
obsanw  oo-shift  crews  (hiring  vaitous 
evolutions,  such  as  starting  and  stepping 
of  equipment  survMllaace  testing,  shift 
turnover,  lock  and  tag<Ottts.  and  date 
collectiea.  QNFSB  will  be  briefed  en  the 
reeaksoflheORS.  

ReetamendMoa  B:  That  DQg 
identify  iy  diflsnniiow  bet  waoa  ite 
approved  qaaHBoaHaat  and  ihoae 


I 
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prescribed  by  Nuclear  Regulatory 
Commission  (NRC)  for  analogous 
positions  in  the  civilian  nuclear  power 
field;  that  where  differences,  if  any, 
exist  DOE  identify  any  supplemental 
measures  that  have  been  adopted  in 
view  thereof. 

Response:  DOE  accepts  this 
recommendation  and  has  identified  in 
Part  I  the  difiierenoes  between  its 
approved  qualifications  and  those 
prescribed  by  the  NRC  Supplemental 
measures  have  been  adopted  and  are 
dicussed  in  part  n. 

L  Qualifications  for  civilian  nuclear 
power  reactor  operators  and  supervisors 
are  specified  in  10  CFR  55  and  in  ANS 
3.1  (1961).  *^lection.  Qualification  and 
Training  of  Personnel  for  Nuclear  Power 
Plants"  as  modified  by  Regulatory  Guide 
1.8  (1967),  "Qualification  and  Training  of 
Personnel  for  Nuclear  Power  Plants."  A 
comparison  of  qualification 
requirements  for  SRS  SM/CCRS/CCROs 
(described  in  the  response  to 
recommendation  A)  and  the  analogous 
positions  in  the  commercial  nuclear 
power  field  is  as  follows: 

(a)  Education:  Both  DOE  and  NRC 
programs  require  a  hi^  school  diploma. 
DOE  has  added  the  requirement  that  at 
least  one  supervisor  per  shift  must  have 
a  Bachelor  of  Science  degree  in  an 
engineering  or  related  physical  science 
field. 

(b)  Experience:  For  commercial 
reactor  operators  (analogous  to  SRS 
CCROs),  NRC  requires  one  year  reactor 
experience,  including  six  months  as  a 
nonlicensed  operator.  SRS  CCROs  are 
required  to  have  diree  yeare  reactor 
experience  including  six  months  on  site. 
NRC  requires  that  nuclear  reactor 
operators  have  an  additional  two  years 
of  power  plant  experience,  but  does  not 
require  this  experience  to  be  nuclear 
experience.  For  senior  nuclear  reactor 
operators,  NRC  requires  supervisora  to 
have  at  least  four  years  of  power  plant 
experience  of  which  two  years  must  be 
nuclear  experience,  including  six 
months  on-site  and  six  weeks  at  a 
similar  facility  in  operation  at  or  above 
20%  rate  power.  The  SRS 
implementation  plan  for  DOE  Order 
5480.6(DPSOP-3e)  requires  that  SRS 
SM/CCRSs  have  at  least  three  yeare 
nuclear  experience,  including  six 
months  on-site  and  six  weeks 
experience  at  a  reactor  facility  operating 
at  or  above  20%  rated  power.  NRC  also 
requires  senior  reactor  operatora  to  have 
at  least  one  year  experience  as  a 
licensed  reactor  operator  prior  to 
becoming  a  licensed  senior  reactor 
operator.  We  consider  that  the  NRC  and 
DOE  (at  SRC)  minimum  education  and 
experience  requirements  for  operatora 
and  supervison  are  comparable. 


(c)  Training:  Both  NRC  and  DOE 
requke  completion  of  a  training  program 
consisting  of  classroom,  simulator  and 
OJT.  The  technical  training  programs  in 
the  commercial  industry  are  generally 
accredited  by  industry-sponsored 
organizations.  A  comparison  of  the 
typical  amount  of  time  (in  houn)  that 
NRC  and  DOE  programs  devote  to 
di^erent  training  modules  follows: 
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HcAr.  Tha  SRS  limulatof  Mining  hours  wara  ea- 
tabkshad  baaad  on  tha  complaxity  and  scope  of 
SRS  plant  tystamt. 

(d)  Medical:  Both  NRC  and  DOE 
require  compliance  with  the  medical 
requirements  specified  in  ANS  3.4, 
"Medical  Certification  and  Monitoring 
of  Persoimel  Requiring  Operator 
Licenses  for  Nuclear  Power  nants." 

(e)  Fitness  for  Duty:  DOE  is  currently 
developing  a  fitness  for  duty  program 
and  a  detailed  comparison  of  DOE  and 
NRC  requirements  has  not  been 
accomplished.  The  current  WSRC 
program  for  drug  testing  to  assure 
fitness  of  operators  to  safely  operate  the 
reactora  includes  pre-employment,  for 
cause,  and  random  drug  testing.  WSRC 
does  not  presently  test  for  alcohol.  NRC 
fitness  for  duty  requirements  include 
testing  for  alcohol. 

II.  The  following  supplemental 
measures  will  enhance  SRS  shift 
capabilities. 

(a)  In  order  to  ensure  that  adequate 
engineering  fundamentals  are  present  to 
shift,  the  function  of  STE  has  been 
added.  The  STE  will  perform  functions 
comparable  to  the  position  of  shift 
technical  advisor  in  the  commercial 
industry. 

(b)  The  temporary  position  of  a  Shift 
Advisor  has  been  created  to  place  an 
individual  with  commercial  Senior 
Reactor  Operator  experience  on  shifi  in 
an  advisory  capacity  to  the  SM.  This 
position  is  an  interim  one  that  will  be 


eliminated  when  satisfactory 
performance  has  been  demonstrated  by 
Reactor  Operations  Pereonnel.  Both  the 
Shift  Advisor  and  the  STE  positions 
have  been  created  in  order  to  enhance 
composite  shift  experience  and 
education. 

(c)  An  additional  22  individuals  with 
prior  commercial  Senior  Reactor 
Operator  or  Navy  nuclear  experience 
have  completed  initial  certification  ■ 
training  for  CCRSs.  Currently  16  are 
assigned  to  K-Area,  13  are  on  crew 
holding  one  of  the  certified  supervisor 
positions,  and  3  are  assigned  to  day 
support  positions. 

(d)  Changes  to  operating  practices  in 
excess  of  current  DOE  requirements  wil 
be  implemented  prior  to  restart  in  the 
area  of:  logkeeping,  shift  turnover, 
control  room  demeanor,  procedure 
compliance,  event  notification,  control 
of  equipment  status,  equipment  tagout 
and  other  aspects  of  plant  operations. 
Guidelines  developed  for  the  conduct  of 
operations  in  commercial  nuclear  plants 
were  used  to  develop  improved  SRS 
practices  in  these  areas. 

(e)  DOE  personnel  who  have 
completed  their  restart  training 
requirements  in  accordance  with  thtf 
SRS  Reactor  Restart  Safety  Evaluation 
Report  (SER)  will  conduct  continuous 
24-hour  coverage  of  the  K-Reactor 
Startup.  This  activity  will  commence 
one  week  prior  to  rod  tvithdrawal  for 
the  purpose  of  startup  and  will  be 
conducted  per  an  approved  Reactor 
Restart  Inspection  Program.  After  the 
reactor  has  reached  100%  of  the 
approved  power  level  and  the  operating 
crews  have  demonstrated  proper 
conduct  of  operations,  the  DOE 
pereonnel  will  reduce  surveillance  per 
their  routine  Master  Inspection  Plan. 
This  plan  calls  for  daily  oversight  of 
operations  activities  and  includes 
backshifts  coverage  on  a  sampling  basis 

III.  Conclusions:  In  comparing  the 
qualiHcation  of  operators  and 
supervisors  at  the  SRS  reactore  with 
analogous  requirements  at  commercial 
reactors,  it  is  important  to  consider  both 
the  numbers  of  individuals  assigned  to  a 
shift  and  the  complexities  and  duties 
performed  by  shift  personnel.  In  the 
commercial  nuclear  power  industry,.for 
a  single  nuclear  reactor,  there  are  two 
licensed  senior  reactor  operatora  and 
two  hcensed  reactor  operators  required 
to  be  on  shift.  These  individuals  perform 
all  control  room  functions  for  the  reactor 
plant  and  the  secondary  plant  including 
power  generation  equipment.  However, 
for  each  SRS  reactor,  four  SM/CCRS/ 
STEs  and  five  CCROs  will  be  assigned 
to  each  shift.  The  composite  crew, 
including  the  SM/CCRS/STE/CCROs 
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and  the  Shift  Advisor  represents,  in 
total  the  necessary  abilities  to  safely 
operate  the  reactora.  Thus  is  consistent 
with  the  approach  taken  in  the 
commercial  nuclear  industry  to  upgrade 
the  capabilities  of  Reactor  Operations 
Personnel. 

Implementation  schedule  for  actions  in 
response  to  Recommendation  B 

Difference  between  SRS  SM/CCRS/ 
CCRO  and  analogous  commercial 
nuclear  industry  position  qualification 
requirements  have  been  identified  and 
supplemental  measures  defined. 

Recommendation  C:  The  DOE  make  a 
comprehensive  review  of  the  current 
level  of  qualification  of  each  reactor 
operator  and  supervisor  employing  both 
written  and  oral  examination,  so  as  to 
establish  that  the  scope  and  content  of 
the  training  program  will  achieve  th? 
knowledge  prerequisite  for  restart. 

Response:  DOE  accepts  the 
recommendation  that  ongoing  training 
efforts  need  to  be  continuously  reviewed 
by  DOE  to  ensure  that  the  needed  skills 
and  knowledge  are  attained  by  Reactor 
Operations  Pereonnel.  Beginning  in 
November  1989  and  continuing  to  the 
present,  DOE  and  WSRC  have  reviewed 
each  operating  crew  to  ascertain  if 
training  objectives  are  being 
accomplished.  These  reviews  have 
focused  on  written  exam  results,  oral 
exam  results,  and  crew  performance 
during  simulator  evolutions.  DOE 
pereonnel  participating  in  these  reviews 
have  had  extensive  experience  in  the 
training  and  licensing  of  commercial 
nuclear  operations  pereonnel.  DOE  has 
also  utilized  individuals  in  these  reviews 
who  are  currently  certified  by  the  NRC 
to  conduct  operator  licensing 
examinations  for  commercial  reactor 
operatora.  and  who  bring  with  them  an 
imderatanding  of  commercial  nuclear 
operator  training  and  ceritification 
practices.  Changes  have  been  made  to 
the  training  programs  based  on  their 
input,  as  discussed  below. 

Prior  to  restart,  DOE  and  WSRC  will 
jointly  conduct  comprehensive 
evaluations  of  SM/CCRS/STE/CDROs 
knowledge  to  ensure  that  they  can 
demonstrate  the  appropriate  knowledge 
and  abilities  required  for  safe  restart. 

The  WSRC  examinations  are  based 
on  the  Job  Performance  Measures  (]PM) 
approved  "K/A  Catalog,"  written  and 
oral  examination  questions,  and 
simulator  scenarios.  The  WSRC 
.  examinera  for  these  evaluations  were 
jointly  selected  by  DOE  and  WSRC 
management  and  include  peer 
evaluatore,  i.e.,  other  SRS  Reactor 
Operations  Pereonnel  and  SRS 
knowledgeable  instructors.  DOE  has 
employed  independent  examinera 


certified  to  conduct  NRC  licensing 
examinations  to  perform  evaluations  of 
SRS  pereonnel  in  parallel  with  the 
WSRC  peer  evaluation.  All  DOE 
examinera  have  a  working  knowledge  of 
SRS  reactor  operations. 

This  examination  program  is  modeled 
after  the  requalification  examination 
program  being  conducted  jointly  by  the 
NRC  and  facihty  subject  matter  experts 
at  commercial  nuclear  plants.  Standards 
of  performance  for  both  knowledge  and 
ability  have  been  established  for  SRS 
Reactor  Operations  Pereonnel  in  this  K/ 
A  Catalog.  This  examination  process 
focuses  on  safety  related  skills  and 
knowledges  as  well  as  the  ability  to  use 
tools  for  the  job,  such  as  procedures, 
operational  flow  diagrams,  technical 
specifications  and  oUier  controlled 
references.  Results  of  the  examinations 
are  being  used  to  define  areas  where 
training  must  be  upgraded  either  prior  to 
restart  or  as  part  of  the  ongoing 
continuing  training  programs.  Results  of 
these  examinations  are  also  being  used 
to  support  management  decisions  to 
ensure  that  composite  crews  have  the 
requisite  skills  for  S£ife  restart 
Information  on  individual  weaknesses 
will  be  referred  to  the  Training 
Department  for  use  in  tutoring  or 
upgrading  training,  as  necessary. 

The  determination  of  operator 
competency  to  safely  restart  SRS 
reactora  will  be  made  by  the  responsible 
WSRC  Plant  Manager  with  the 
concurrence  of  higher  WSRC 
management  and  the  DOE  Field  Office 
at  Savannah  River.  For  K-Reactor,  the 
Plant  Manager's  determination  will  be 
based  on: 

1.  Successful  performance  of  the  SRS 
K/A  Catalog  based  examination 
process.  The  examination  process 
consists  of  the  comprehensive  written 
exams,  JPMs,  simulator  exams,  aiul 
WSRC  management  conducted  oral 
boards  (CCROs  chaired  by  the  Plant 
Manager,  SM/CCRS/STEs  chaired  by 
the  WSRC  President). 

2.  Assessment  of  individual  and  crew 
performance  during  the  K-Reactor  in- 
Plant  Evaluations  (five-week  period 
immediately  proceeding  restart). 

3.  Recommendations  by  K-Reactor 
Management  staff. 

4.  Tne  Plant  Manager's  own  peraonal 
observations  of  pereonnel  knowledge 
and  performance. 

The  K/A  Catalog  based  exams 
discussed  above  were  completed  in 
October  1990,  through  the  Peer 
Evaluation  Program  for  SM/CCR/STE/ 
CCRS's  of  the  five  K-Reactor  operating 
crews.  All  necessary  re-examinations 
were  completed  in  November  1990. 
Similar  evaluations  for  subsequent 
reactora  will  be  administered  at  a  later 


date.  WSRC  and  DOE  management  will 
monitor  the  peer  evaluation  process 
including  a  weekly  briefing  on  ^e 
results  of  each  crew  examinations. 
As  previously  indicated,  the  peer 
evaluation  process  provides  a 
comprehensive  review  of  the  level  of 
qualification  of  each  SM/CCRS/STE/ 
CCROs  by  employing  both  written  and 
orcd  examinations.  I^e  comprehensive 
written  examination  is  based  on  a 
sampling  plan  from  the  SRS  K/A 
Catalog  with  emphasis  on  safety  related 
systems  and  procediues.  The  sample 
plan  is  developed  to  ensure  uniform 
coverage  of  required  knowledges  and 
abilities.  The  plan  is  reviewed  to  ensure 
that  a  sample  of  the  systrans,  emergency 
procedures  and  generic  K/A  categories 
are  covered.  Experience  in  using  this 
type  of  sampling  plan  in  other 
industries,  including  the  NRC  Operator 
Licensing  Program,  has  shown  that 
knowledge  or  ability  can  be  inferred  00 
non-tested  items  by  satisfactory 
performance  on  tested  subjects.  This 
process  is  modeled  after  the 
development  process  used  by  the  NRC 
for  operator  licensing  initial  and 
requalification  examinations.  DOE 
conducted  an  independence  review  of 
the  Peer  Evaluation  Program  to 
determine  how  the  SRS  process 
compares  to  NRC  practice  for  licensed 
operator  requalification  examinations.  A 
consultant  the  Former  Chief  of  Operator 
Licensing  for  NRC  in  Region  4  and 
former  Section  Chief  of  Operator 
Licensing  in  NRC  Headquartere 
performed  the  review,  lie  results  of  this 
review  were  as  follows: 

1.  Security  of  the  written 
examinations,  JPMs  and  simidator 
scenarios  was  satisfactory  and 
consistent  with  current  NRC  practice. 

2.  The  Peer  Evaluation  Program 
closely  parallels  and  is  consistent  with 
the  first  NRC  Operator  Licensing 
Requalification  Examinations  given  in 
December  1988  using  the  new  ES-601 
standard. 

3.  Examinations  were  determined  to 
be  in  depth  for  this  firet  effort  and 
should  continue  to  be  upgraded  in  level 
of  difficulty  and  in  coverage  of  areas  of 
demonstrated  weakness  to  assure  that 
operatora  continue  to  up>grade  their 
knowledge. 

The  current  NRC  Ucensee  examiners 
who  directly  participated  in  the  Peer 
Evaluation  concluded  "the  examination 
process  used  at  SRS  is  valid  in  both 
process  and  content  It  is  comparable  to 
and  consistent  with  a  NRC 
requalification  examination  used  for 
relicensing  commercial  nuclear  utility 
operator." 
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Tbb  ooaprahflnaiv*  txaminjitioo 
provldad  Am  dMBOMtrated  twM 
knowledfi  bval  wquliad  ior  tastart 
Continuii^  IndBtas  prwidsd  frooi 
September  until  tatUit  wiU  b«  ooverad 
nnder  the  nociBal  WMkly  txaafairtioM. 
qualificatioD  caid  evaluatioos,  annual 
requalMcatiaB  axaaiiiatioa.  and 
additional  oral  axaBinationa 
adiainiataiad  during  Ike  ORR. 

Yftik  leipect  to  nal  examinationa.  a 
WSRC  PnaideBt'a  Board  and  Plant 
Managart  Board,  diaired  by  tbe 
Pnsidnit  c^  WSRC  and  K-Reactor  Plant 
Managor  mpectivdy,  has  abo  been 
conducted  to  aaseaa  the  overall 
readineaa  of  each  of  the  operators  and 
luperviaora  In  the  five  K-Reactor 
operatlna  crewa  after  completion  of  the 
peer  evvnatlon  proceaa. 

DOB  and  WSRC  addttloaally 
ascertained  eadi  (qwrator's  level  of 
quaHflcatlona  by  administering 
diagnostic  exams  wUck  measured  the 
operator's  Isvei  of  knowledge  against 
the  SRS  K/A  Catakig.  The  K/ A  based 

diagnostic  exam  was  »nminimtmrma  to 

selected  K*  and  P-Reacfor  Operations 
Personnel  fai  early  May  198a 
Subsequent  cycUcd  ifiagpostic  exams, 
based  oa  ttie  SRS  K/A  Catalog,  were 
admiaisterad  to  K^leactor  Operations 
Personnel  fh>m  May  J8»  1980^  until  ttie 
comprehensive  exma  process  began  in 
Aogast  IMO.  SfanHar  cydicri  (fiagnostic 
exams  wars  a<kalnislaied  to  P-Reactor 
Operations  Pbi swine!  beginning  in 
August  1980.  These  cyclical  diagnostic 
exams  are  based  on  tke  SRS  K/A 
Catalog  and  provide  a  oootinuona 
asaesament  of  the  operator  level  of 
knowledge.  These  assessment  ccmsist  of 
timed  written  exams,  JPM.  and  simulator 
exams. 

In  preparation  for  the  oral 
examinations  adoDdnisbred  by  tke 
President's  and  Plant  Managers  Boards, 
an  aggressive  in-plant  observation,  oral 
discussioQ  and  tutoring  program  kas 
been  administered  with  emphasis  on 
reactor  theory,  electrical  and 
mechanical  fundamentals,  components 
and  systems  knowledge,  chemistry,  and 
radiological  controls.  Tliis  program  has 
diagnosed  weaknesses  wfaidi  were  fai 
some  cases  reserved  by  aggressive 
tutor'  -tg  and  in  some  cases,  suck  as 
electi    d  dieory,  resohred  by  being 
factored  into  near  term  cycles  of  die 
continuing  training  program. 

Impleawotatioa  schedule  for  actioat  ia 
responaa  to  Becommeodation  C 

Specific  qualificatioBS  kave  been 
defined  for  8M/CCR8/CCRO  prior  to 
restart  and  included  in  revised  DP80P- 
3& 

Cydicaldiagnnatte  wiaminatliais 
were  administered  to  fC-Reactor 


operationa  parsoanel  from  klay  38. 1980, 
up  to  tke  cyde  tkat  sack  atw  began  the 
Peer  Evabiatloii. 

WSRC  faittiatad  an  on-aklft  tutoring 
pia^am  for  aack  K-Reactor  crew 
beginning  on  July  9^  1990,  to  assess  and 
impraiva  operator  knowledge  and 
readineaa  for  restart  lUs  tutoring 
contlaaed  for  each  crew  until  their 
sLkedaied  peer  evaluation. 

Bvabattons  of  SM/CCRS/CCROs  for 
the  five  K-Reector  operating  eras  were 
condacted  asiag  written,  oral  simulator, 
and  plant  aralkdvoagb  axaminatkNU. 

Comprahanshra  anitlen  and/ or  oral 
examinatioBa  kava  been  adaiinlstered  to 
evabuta  the  levri  of  knowledge  of  the 
topics  covend  by  tke  tr^nlng  course. 
Knowladga  of  course  topics  specified  in 
supplemeBtat  material  provided  to  die 
tminees  wlfl  be  evaluated  through  these 
same  ooaaprehenstve  examinations. 

Bxamkiatioa  results  have  been  used 
and  win  continue  to  be  used  to  define 
araaa  requiring  upgrades  for  restart  For 
example,  the  axamtnation  process 
indicated  overall  operator  weaknesses 
in  electrical  theory  mid  plant  electrical 
distribution.  Consequently,  Cycle  21  kas 
beea  designated  as  die  training  cycle  to 
cover  electrical  theory  and  pluit 
electrical  distribution  for  the  K-Reactor 


operating  I 

Manageaaoit  will  use  examination 
results  to  ensure  composite  crews  have 
reqniaite  skills. 

Cyclical  diagnnatic  examinations 
were  administered  to  P-Heector 
operatioDB  personnel  beginning  in 
August  1990k 

PreHmtnaiy  oral  boards  were 
conducted  In  parallel  with  the  peer 
evaluation  for  each  individual  The 
intent  of  the  boards  was  to  assess 
fundamental  and  systems  knowledge, 
and  prepare  perscninel  bx  the  WSRC 
Plant  Manager  and  Preaident's  Boards. 
Each  operator  and  supervisor  in  the  five 
K-Reactor  operating  crews  were 
assessed  in  the  WSRC  Plant  Manager  or 
President's  Boards.  Tlie  oral  boards 
were  completed  in  November  190a 
Subsequent  boards  will  be  required  for 
persomiel  who  complete  future  Peer 
examinatiooa. 

Evahiatlaa  of  continuing  training 
provided  bom  September  1800  ontil 
restart  will  be  covered  by  normal 
weekly  examinations,  annual 
requalification  examinations, 
qualification  card  evaluations,  and 
additional  oral  examinatioas 
administered  during  the  OftR. 

Recoamtendation  Ek  That  the  reactor 
plant  operator  and  supervisor  training 
prograBM  be  mo<yfied  as  necessary  to 
take  aoooant  of  fta  rsqoiied 
qualificatloas  and  the  conant  stats  of 
knowiadga  and  saqpsriaooe  of  tke 


operators  and  supervis«»s  as  indicated 
above. 

Reaponae:  \XX  accepts  this 
recommendatim)  and  has  taken  die 
followiag  actions  for  implementatiott. 
Based  npcm  ongoing  DOE  and  WKtC 
reviews  of  the  training  program,  it  has 
bean  concluded  that  two  areas  require 
strengthening.  Specifically.  SM/CCRS/ 
CCROs  need  increased  knowledge  in 
the  areas  of  reactor  fundamentals  and 
reactor  systems  and  components, 
pacific  initiatives  to  address  these 
needs  include: 

(1)  Forty-five  different  Theory 
Prbners"  addressing  reactor 
components,  reactor  theory,  chemistry, 
thermodynamics,  and  radiological 
control  have  been  defined  to  provide 
bade  supplementary  knowledge  of 
reactor  fundamentals  and  theory,  to 
stimulate  operator  interest  and  to 
facilitate  self-study.  The  Valve  Primer 
and  Breaker  and  IKsconnect  Primers 
have  been  formally  taught  to  plant 
operators  and  supervisors.  The 
additional  primers  have  been  pr.oritixed 
for  operators  and  supervisors.  The 
Primers  are  a  supplement  to  die  long 
range  formal  fundamental  program  to 
upgrade  operator  knowledge. 

(2)  The  ongoing  training  program  will 
give  hi^  priority  to  fundamentals 
training,  reactor  theory  training,  and  ' 
reactor  systems  training.  The 
fundamentals  which  will  be  trained  on 
are  identified  tai  item  (4)  of  this 
responsa  Reactor  Building  Operators 
have  received  113  hours  of  fundamentals 
training  through  Cycle  15  and  CCRS/ 
CCROs  have  received  124  hours.  The 
course  will  involve  approximately  120 
classroom  or  simulator  hours  covering 
such  topics  aa  refueling,  start-up  testing 
and  initial  operations,  technical 
specifications,  and  reactor  theory/ 
reactor  physics.  The  120  hours  of 
training  referenced  will  be  implemented 
prior  to  reactor  startup— Cycles  16-21. 
June  through  December  1990.  These 
topics  will  be  tested  on  during  the 
continuing  c^cle  training  and  are  being 
conducted  during  the  first  three  cycles  of 
continuing  training. 

(3)  A  "Fundamentals  Test  Out" 
program  has  been  implemented  which  is 
a  medianism  for  those  operations 
personnel  with  sufficient  Mathematics 
and  Pkjrsics  knowledge  to  bypass  formal 
training.  To  promote  die  operator  self- 
study,  this  program  provides  a  financial 
incentive  to  operations  personnri  who 
use  the  self-stiidy  material  and 
successfully  complete  an  exam.  The 
exams  taken  under  this  self-study 
program  are  developed  from  the  same 
exam  bank  as  tkose  taken  during  die 
required  formal  claseroom  preseata^on. 
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(4)  A  two-phase  testing  program  was 
employed  to  identify  individuals  with  a 
low  probability  of  successfully 
completing  the  training  program  and 
performing  expected  standards  and  to 
establish  baseline  for  input  to  continuing 
training.  Phase  I  included  on-going  job- 
specific  performance  evaluations  for 
those  persons  who  receive  low  scores 
on  the  written  exam.  Individuals 
performing  unsuccessfully  during  the 
Phase  I  program  were  provided  remedial 
training  to  improve  their  skills  and 
retested.  Phase  II  identified  weaknesses 
in  the  level  of  operator  knowledge  in 
mathematics  and  science  in  order  to 
supplement  the  continuing  training 
program  accordingly.  Both  phases  were 
completed  prior  to  August  1, 1990. 

As  a  result  of  the  operator 
performance  measures  on  the  May  1990, 
K/A  based  diagnostic  examinations, 
several  modifications  to  the  operator 
training  program  were  made  to  raise  the 
operator's  level  of  knowledge  to  that 
which  is  specified  in  the  SRS  K/A 
Catalog.  Tliese  modifications  addressed: 
Reactor  Theory.  Electrical  Systems 
Knowledge,  Snam  Circuit  Knowledge, 
Process  Water  System  Knowledge,  and 
Safety  Computer  Knowledge.  These 
modifications  are  included  in  K  training 
Cycles  16-21  (June  1990  through 
December  1990).  These  courses  are: 

•  Fundamentals  (Cycle  16) 

— Applied  Reactor  Theory — 40  hrs. 

•  Systems  (Cycle  17) 
— Scram  Circuits — 8  hrs. 

— Emergency  Electrical  Power — 6  hrs. 
— Process  Water — 5  hrs. 
— ^Peer  Evaluation  Preparation — 12  hrs. 
— Simulator — 8  hrs. 

•  Fundamentals  (Cycle  19) 
— ^Math — 6  hrs. 

•  Systems  (Cycle  19) 

— Safety  Computers — 8  hrs. 

— Technical  Specifications — 16  hrs. 

— ^Reactor  Monitoring  Computer — 1  hr. 

•  Procedures  (Cycle  19) 

— Notification  procedure — 1  hr. 
— Vital  Safety  Function  Monitoring 
— ^Emergency  Condition  (MC-29)-^  hrs. 
— Rules  and  Background  Information  for 
ACC  (MC-1)— 1  hr. 

•  5/mu7oto7' (Cycle  19) 
—11  hrs. 

•  Procedures  (Cycle  20) 

— Systems  Training  and  Peer  Re- 
Examinations. 

•  Electrical  Theory  (Cycle  21) 

•  Plant  Electrical  Distribution  [Cyde 
21) 

—20  hrs. 

In  addition  to  OJT.  WSRC  has 
implemented  an  intrasive  onshift 


training  program  focusing  on  the  training 
needs  identified  bom  the  results  of  the 
K/A  based  diagnostic  examinations. 

This  program  consists  of  one-on-one 
orals  and  tutoring,  and  written  and  oral 
examinations  to  assess  and  improve 
individual  operator  performance.  As  a 
result  of  the  K-Reactor  management 
interviews  and  personal  observations  of 
operator  in-plant  activities,  several 
modifications  to  the  operator  training 
program  were  made.  OJT  Qualification 
Cards  have  been  developed  to  direct 
OJT  in  order  to  improve  each  operator's 
systems  knowledge.  Reactor  Operations 
Personnel  are  being  trained  on  safety 
related  Qualification  Cards  that  have 
been  prioritized  using  the  SRS  K/A 
Catalog  as  a  basis.  Additionally,  theory 
primers  were  developed  to  improve  each 
operator's  practical  knowledge  of  plant 
fundamentals  as  they  relate  to  SRS 
reactors. 

The  final  determination  of  operator 
competency  to  safely  restart  SRS 
reactors  will  be  addressed  utilizing  the 
SRS  K/A  Catalog  based  peer  evaluation 
process  which  began  in  August  1990  and 
on  positive  recommendations  from  K- 
Reactor  management  based  on  their 
crew  performance  observations  of  plant 
evolutions  after  the  lockdown  of  K- 
Reactor.  Additionally,  successful 
performance  on  the  comprehensive 
written  exam,  JPM.  and  simulator  exams 
quaUfied  Reactor  Operations  Personnel 
to  take  WSRC  management  conducted 
oral  exams  which  were  given  in  August 
and  September,  1990.  For  members  of 
the  first  five  K-Reactor  operating  crews 
who  successfully  completed  the  peer 
evaluation  process,  all  certified  CCROs 
were  administered  this  oral  exam  by  an 
oral  board  chaired  by  the  K-Reactor 
Plant  Manager.  All  certified  SM/CCRS/ 
STEs  were  administered  this  oral  exam 
by  a  board  chaired  by  the  WSRC 
president  This  process  will  be 
continued  for  additional  and  remedial 
examinees. 

Any  training  administered  afier  the 
August  peer  evaluation  examination  will 
require  each  supervisor  and  operator  to 
successfully  complete  an  examination 
on  the  topics  covered.  Additionally, 
comprehensivereexaminations  in 
accordance  with  the  peer  evaluation 
standards  will  be  required  prior  to 
restart  for  those  operators  and 
supervisors  who  were  unsuccessful  on 
the  August  exam.  Oral  examinations 
will  also  be  conducted  during  the  ORR. 
These  training  modifications  will  be 
included  in  subsequent  reactor  training 
programs  prior  to  restart 


Implementation  schedule  for  actions  in 
response  to  Recommendation  D 

Training  modification  was  completed 
November  30, 1990,  to  take  into  account 
the  results  noted  in  written,  oral 
simulator,  and  plant  walkthrough 
examination;  referred  to  above  and  the 
required  knowledge  and  experience  of 
SM/CCRS/STE/CCROs. 

Additional  fundamentals  training  has 
been  developed  and  will  be 
incorporated  into  the  continuing  training 
program. 

A  fundamental  self-study/test-out 
program  was  developed  and 
implemented  prior  to  June  15, 1990. 

A  program  has  been  developed  and 
implemented  to  test  individuals  on  their 
basis  math  and  science  skills  thereby 
establishing  a  baseline  for  continuing 
training.  Each  K-Reactor  SM/CCRS/ 
STE/CCRO  who  is  a  member  of  an 
operating  crew  will  be  administered  a 
comprehensive  written  simulator  and 
JPM  evaluation.  Each  SM/CCRS/STE/ 
CCRO  who  successfully  completes  their 
peer  evaluation  will  be  administered  a 
WSRC  management  oral  examination. 

The  ORR  conducted  just  prior  to 
restart  will  also  include  comprehensive 
oral  examinations  of  selected  operating 
personnel  as  indicated  in  the 
implementation  schedule  for  response  to 
the  Board  Recommendation  A. 

Recommendation  E:  That  DOE 
accelerate  implementation  of  a 
configuration  management  program  to 
help  assure  that  as-built  drawings  of 
safety  related  systems  are  available  for 
training  of  operators  and  supervisors  in 
procedures  and  for  discipline  of 
operations  (e.g.  valve  lines-ups). 

Response:  DOE  accepts  this 
recommendation  based  on  the  definition 
that  "configuration  management"  means 
the  set  of  procedures  and  controls  in 
place  to  ensure  that  the  as-built 
configuration  of  the  plant  is  reflected  in 
appropriate  drawings,  procedures  and 
other  documents.  Within  the  reactors 
area,  concentrated  efforts  are  underway 
to  generate  or  upgrade  those  design 
docimients  important  to  support  reactor 
operations.  At  the  same  time, 
configuration  control  processes  needed 
to  maintain  these  documents  have  been 
established.  These  efforts  are  part  of  a 
significant  long-term  program  to  upgrade 
the  configuration  management  (CM) 
system  thoughout  the  SRS  site. 

The  first  key  element  of  the  restart 
CM  effort  is  the  identification  of  the 
safety  systems  on  which  to  build  the  CM 
program.  In  selecting  the  safety  systems 
for  inclusion  in  the  program,  a  review 
was  conducted  of  several  ongoing  SRS 
Programs: 
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•  AaalyaM  by  tba  Savannah  Rivfff 
Sits  LabowtDiy  to  uppidi  tka  aalMy 
analyiii  for  the  poatuuted  events 
daacffbadliB  uWoAR. 

•  8an(y  syvtafli  decwi  basenne 
afibrts  by  Iba  Tachnicaj  Baseline  Group 
within  RaaotorftighMeiluf. 

•  TlwRaatart  Test  IdentificatiQQ 
Report  (RT1R}  deraiapBant  eCbrt  which 
is  providing  systan  dsacriptioBa  and 
sanCy  ranelleB  dafnuiloB  tot  tnosa 
systems  Inchidad  in  tha  Restart  TMt 


&iclosiire  2  lists  the  safety  systems 

I   1        ilfl      t  **-  —    -  -*-    ifc  *  ^iJttn^A 

KwIluIIWI  iBVIMIfB  uW  nfntn9  maOtJ 

described  above.  TUa  Brt  taMhidea  I 
systems  (dMoCed  "addMoMl  systaaM**) 
fvfaich  aaay  not  be  daaaiflad  as  "safsty 
systans"  b«i  whkh  are  tepertant  to 
ensure  safe  aad  reMabb  reactof 
operattoaa.  Hm  eapabilitiaa  of  t 
other  adriiHwiai  systaoM  wffl  i 
continulns  evalnatlaaadurhig  tha  restart 
timefraaM  and  aa  part  of  the  hmg  taiB 
Reector  SaCsty  taprovament  1 
AU  tha  systaiM  in  Bsdoaon  a  a>e 
umMaani  ■ 


in  tha  devalopaMBt  of  CM  tofotmatioa 
for  the  important  CM  aystsma  hated  in 
EndooareX.  InfatmatiaB  cunantly 


•  Technical  1 
coH4iletadfarstx(e)i 
safety  sjrstems. 

•  Central  Cotttool  Room  (OCR)  or 
startup  test  *«win«s  fat  those  helBd  in 
Bnclooanl 


(RTBtB)faraU 
inthaiastartteat 


prop  am. 
Tbese 
distributed  to 


lecattooa  snch  as 


Utatvy.  tha  Siambtar.  the  K-Aioa  Woifc 
Planni^  Camsr.  the  K-Aioa  Work 
Control  Camsr.  and  thaK^Aiaa  Central 
CaatoolRaoBk  OeoaaMnl  control 

to 


kept  canent  with  tha  lateet  appeovad 
changee. 

This  validated  oooflfwattott 
infonnation  is  cnnoMlly  need  in  t»«iaim 


nd  by  oparattona  In  tha 
dis«  JpMnad  eooduct  of  operations  aa 
folhmsE 

Thuniv:  OCR  sod  tost  drawtofs  ata 
being  used  aa  sappiantfary  matorial  for 
systems  islatad  training  Tha  Teehnloal 
Baseline  DnriMwts  and  tha  WlRs  are 
behig  used  to  verify  te  aoosaqr  ol  tha 
infnffmnlinn  mnlaiaad  In  llis  listiiliig 
materiaL  Pstsennal  in  apetata 
use  tha  aptktod  drawings  to  aalva 
postulated  problems  both  in  the 


AocMfarasi' Praoadora  developaisBt 
personnel  utillza  tfaaaa  drawings  to 
ensnra  procedural  accuracy  and  to 
ensure  that  component  identification 
specified  in  the  procedure  is  consistrat 
with  field  conAtions. 

OperatiottK  Work  planning  personnel 
use  the  (hawings  as  reference 
infonnation  to  the  preparation  of  work 
padcages.  Operttians  personnel  in  the 
Work  Control  Center  ulOliB  Ins 
drawings  to  BapfalcaOy  depict  system 
status  for  seiected  sjrsteniSi  to  prepare 
and  review  system  and  component 
lockonts  and  to  review  work  packages 
prior  to  work  execntion.  Operatioas 
personnei  in  the  Centra)  Control  Room 
are  carrantly  usteg  the  drawlags  in  plant 
stataa  oenlnd  acUvMias  such  as  valve 
lineape,  system  lockoats  and  aa 
reference  during  dto  review  ol  work 
packages  prior  to  release  to  the  fiekL 

Operators  have  been  aseeeeed  on 
dieir  ability  to  uaa  theee  typee  of 
drawings  during  the  plant  walkdirough 
portion  of  tha  peer  evahmtiao  prooess 
and  plant  managemant  assessment  of 
utilization  in  controlling  plant  lockouts. 
Simplified  one  line  diagrams  are  being 
used  in  operator  training  to  teach 
operators  plant  systems.  Plant 
management  concluded  their 
assessment  regarding  tfie  adequacy  of 
this  trsining  November  90. 199a 

For  each  safety  system  that  has  not 
yet  been  folly  basetined.  i.e.,  CCR 
drawings  and  Techniea}  Baseline 
Documents  an  not  yet  complete, 
compensatory  actions  are  being  taken  to 
provide  reactor  opeietora  fend  support 
personnel)  with  upgraded  technical 
infbraMHon  via  Ihsstartnp  test  program 
dooamentoHott.  As  dsecribed  ebove,  this 
infbrmatton  dose  lellact  the  "aa  buiir 
configanUon  of  the  plant  and  ia  being 
inco^nratod  into  revised  prooadssee 
and  training  materials. 

The  acticme  JlBmaeed  above  and 
other  plana  to  baaallaa  aalaty  systom 
infbimstion  are  proceeding  irrespective 
of  the  actaal  K-Raactor  raatart  date. 
AdditionaUy.  the  configuration 
mansflsmant  syatams  needed  to  control 
this  infonnation  will  be  imnlaiitaiilail  in 
parallel  to  these  devekipment  efiorts. 
These  prapams  will  continue  during  the 
restart  period  and  beyond  until  we  ace 
confident  in  ^  quality,  availability  and 
extent  of  deeign  Information  in  use  in 
day-to-day  processes. 

Implmmataikm 
takaa  In  nmonm  to 


Test  diawlun  for  aB  reactor  safety 
sjfstems  end  other  syvteau  nstod  to 
Ksclosore  2  are  now  avaHaUs. 


Training  OB  the  OCR  and  teet 
drawings  haa  been  oeadneled  and  ia  - 
continuing:  apsmtors  and  supervlsort 
have  dHBoartmled  ttMir  knowrladga  in 
the  aseatbrniji  the  Pear  Bvahmtion 


l/eaJ^Hiatte 
operators  and  wyeivisots  be  qpsabfiad 
to  use  of  the  ranrlnd  pnwadBna  diet  will 
be  to  place  far  aonnal  oparattona  and 
for  emetiency  aitoattoaa. 

Aaipamar  DOB  acqapts  this 
recommaadation.  A  dalibernto  piupam 
to  train  Reactor  Operetton  PBrmnel  on 
the  revised  prooa^ues  ia  an  totegral 
part  of  the  raetart  training  program.  Pw 
DPSOP  396.  Reactor  Operations 
Standii^  Inatmction  Na  ILa  "Review, 
and  Handling  of  Procedure  Revisions 
and  New  Procadnres."  all  new 
prooaduraa  aad  prooednre  revistons 
sis^ficantly  affhcting  the  parfbraumoe 
of  the  )ob  moat  be  reviewed  by  first  hne 
supervieors  and  Shift  Managers. 

The  Reector  Operattons  Department 
will  deteimine  if  formal  claseroow  and 
reqakrad  reading  or  shifl  briefing 
training  is  required  after  reviewing  new 
procedaree  or  procedure  levisioas.  This 
review  ia  completed  per  DMP  7SA, 
"Developssent  end  Control  of  Reactor 
Operations.  Oomponent  Handling  and 
Maintenance  hocednras."  Reactor 
Training  and  Pioceduras  Department 
will  provide  formal  training  on  the 
procedure  tf  classroom  trateing  is 
deemed  necessary. 

Written  examinations,  oral 
examinations,  simulator  examinations, 
and  control  room  observations  will  be 
used  to  demonstrate,  prior  to  restart, 
that  personnel  are  qualified  in  the  use  (rf 
revised  normal  and  emergency 
procedures.  DOE  will  participate  with 
WSRC  to  the  evaluation  of  theee 
examinations.  Additionally.  DOB  will 
conduct  an  todependent  assessment  to 
confirm  to  oonfiim  the  adequacy  of 
training  for  new  and  revised  procedures. 

The  DOE  and  WSRC  ORRs  wiU  check 
to  ensure  that  the  operating  crews  are 
proficient  to  the  use  of  the  (4)erating 
procedure  to  effect  at  restart, 

Impkmmntatkm  tch^duhfor  actiom  tr 
response  to  Recommemdattoa  F 

Tratoing  to  the  uee  of  revised  normal 
and  emergency  procedures  will  conttoue 
to  be  conducted.  Written  examinatton. 
oral  examinatioaa.  simulator 
examinations,  and  control  room 
observations  will  conttoue  to 
demonstrate  that  personnel  are  qnalifud 
to  the  Bse  of  revised  normal  and 
emergency  procedures. 

The  ORRs  will  ensure  that  (q>erattaig 
crews  are  proficient  to  the  aae  af  dto 
operating  prooedaree  to  effect  at  i 


y  \hL  JO.  y 0.  at  y  flraraday.  febmmy  14. 


'Generally,  tlie  date*  thown  for  completion 
of  specific  actioni  for  all  reconunendationa 
responses  refer  to  die  completion  dates 
associated  witli  the  restart  of  K-Reactoc. 


Subsequent  revisions  of  thisplan-wlll  IdentlEir 
■roBipletinn  dates  for  operations  personnel 
trahrtng  assedated  wriA  Ae  raetart  efL- end 
iNteactors. 
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[Ooelwt  Ho.  Qni-«S-O00] 

Klngabrook  JMvlah  MMflcal  Centan 
AppHcation  for  Cofmnisslon 
CartHleatlon  of  a  Qualifying  Statua  of  a 
voganaranon  racany 

February  8, 1901. 

On  January  30, 1991,  Kingsbrook 
Jewish  Medical  Center,  585  Schenectady 
Avenue,  Brooklyn,  New  York  11203, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
I  292.207  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Brooklyn,  New 
York.  The  facility  will  consist  of  two 
reciprocating  engine  generating  units 
(ECU),  two  heat  recovery  steam 
generators,  and  lubrication  oil  and 
engine  jacket  water  heat  exchangers. 
One  of  the  EGlTs  will  operate  8,375 
hours  per  year,  using  natural  gas  as  the 
primary  energy  source.  The  other  ECU 
will  operate  385  hours  per  year,  using 
No.  2  fuel  oil  as  the  primary  energy 
source.  Thermal  energy  recovered  from 
the  facility  will  be  used  for  space 
heating  and  domestic  hot  water 
production.  The  maximum  electric 
power  production  capacity  of  the  facility 
will  be  500  kW.  Construction  of  the 
facility  began  in  November  1990. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifiying 
status  should  file  a  motion  to  intervene 


or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20428,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CuImII. 
Secntary. 

[FR  Do&  01-3531  Filed  2-13-01;  8:45  am] 
mjlnm  com  srir-si-H 


Fadaral  Engargy  Ragulatory 
Commiaaion 

[Docket  No*.  ER91-241-000,  et  al.] 

Tampa  Elactric  Co,  at  al.;  Electric 
Rata,  Small  Power  Production,  and 
Interlocfcing  Directorate  Rllnga 

Take  notice  that  the  following  filings 
has  been  made  with  the  Commission: 

1.  Tampa  Electric  Co. 

[Docket  No.  ER91-241-000] 
February  4, 1901. 

Take  notice  that  on  January  31, 1991, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  rate 
schedule  providing  for  wholesale  full 
requirements  service  for  municipalities, 
municipal  agencies,  rural  electric 
cooperatives,  and  rural  electric 


cooperative  associations.  Tampa 
Electric  also  tendered,  for  filing  a  service 
agreement  with  the  Sebring  Utilities 
Commission  (Sebring)  providing  for 
service  under  the  rate  schedule. 

Tampa  Electric  proposes  an  effective 
date  of  February  28, 1991  for  the  rate 
schedule  and  service  agreement,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
on  Sebring  and  the  Rorida  Public 
Service  Commission. 

Comment  date:  February  19, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  New  England  Power  Co. 

[Docket  No.  ER91-235-000] 
February  4, 1901. 

Take  notice  that  on  January  29. 1991, 
New  England  Power  Company  (NEP) 
tendered  for  filing  a  Unit  Power 
Contract  (Contract)  with  the  New 
Hampshire  Electric  Cooperative,  Inc. 
(NHEC).  NEP  states  that  the  proposed 
Contract  will  provide  NHEC  with  a 
percentage  of  NEFs  entitlement  in 
several  generating  units  owned  by  or 
under  contract  to  NEP.  NEP  requests  a 
waiver  of  the  notice  requirements  and 
states  that  the  obligations  under  the 
Contract  will  become  effective  on  the 
day  after  FERC  or  other  appropriate 
authority  finds  that  NHEC  may  lawfully 
purchase  the  power.  NEP  further  states 
that  the  proposed  Contract  would 
reduce  annual  revenues  of  about  $33 
million. 

NEP  states  that  its  filing  also  includes 
a  transmission  service  agreement  under 
Schedules  I  and  II  of  NEFs  existing 
transmission  tariff,  FERC  Electric  Tariff 
Original  Volume  No.  3,  to  become 
effective  at  the  same  time  as  the 
Contract.  NEP  states  that  the 
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transmkeien  aenviee  ^reenaat  %^ 
deliver  the  jowarjmdar  tke-Canteact  to 
Public  Bmiiat  Qw^paiy  af  New 
HaoqiriiiM  (PSNm  Sarnrialiveiy  to 
NHEC  ander  tense  to-be  deveiiyad 
betweaa  PSNH^d  MHEC 

'Comment  data:9tlbtaairv  18, 1981,  ia 
acemrtanrw  «vlth  StaadardPaMgraphe 
at  theaodof  Diis  aatioe. 


schaddee  ieiaJioatadin.the  tale 
sdiedUb.  fiaitjaet  to  Bigidatory 
approvals,  deliveika  uaifar  Hm 
Participation  Agreement  are  to  be 
effectrre  on  fioTeniberl,  "IflW. 

Comment  date:¥diamiw^iSB^iai 
accordance  with  Standard  j^arquaph  J 
end  of  tUs  notice. 

4.  KfiMoarfftMk:  SaavioaCa. 


established  was  to  expire  as  af 


5.  Alliad  Power  waAUf^  Co.,  Cjentrd  [Docket  N».BEl9l-Tl24-0iD] 


oMCtric  ugM'Oai,  Ofeaa  MoonlaiB 
Power  Coqi..  and  Kudiaalai  glauUk 
L^t  aad'BDwer'Go. 

[Docket  Na  ES81-23(M)S0] 
FehiMaiy4,  MOL 

Take  notioelbat^n  ^maery  90. 1881. 
five  inveatfff4WBed  attttias.  AlUad 
Power  eoal  i48bt  Gompaay,  Cantnl 
Vermont  Aifalic  fietviae  Oaparation, 
faaaktin  flectric  U^  Company.  Inc.. 
Green  ManBtainPawer  Coipacatkm, 
and  Roehaater  tOmtittic  light  and  Power 
ConyMBy.  all  Vanaont  ownees  of  the 
Highgate  Tranamiiwion  Interconnectian. 
tenidared  for  Mng  a  propoeed  oontwet 
to  transfer  entitleBMBts  of  finn  poMor 
and  eageiiy  to.24  Vennant  utilitiei.  Tlie 
power  and  —eoeiatnd  energy  moB 
aequieed  from  Hydro-Quebac  by  nine 
Joint  owners  of  Highgate,  subject  to 
regulatoiy  approvals  in  the  United 
States  and  Canada.  Upon  accepatance 
of  this  contract,  the  power  and  energy 
will  be  transferred  at  cast  to  the 
participating  Vermont  utilities. 

Tbe  coatract  filed  %vith  this 
Commiaaion  for  approval  is  the  I^K^'O' 
Quabec  Partidpaten  Agreement  as 
amended  and  sestated  on  August  31. 
1988,  aiul  further  amended  as  of  Augast 
23, 1989,  and  September  5, 1980. 

Uader  the  contract,  the  nine  joint 
owners  of  thelilghgate  Interconnection 
assign  the  joint  owners'  entitlements 
under  their  contract  with  tfyxlro-Quebec 
to  a  group  of  24  Vermont  utilities, 
referenced  as  the  "Participants"  and 
conqirised  xif  eight  of  the  joint  owners, 
the  twelve  utilities  represented  by  the 
VannontPidilic Power  Supply  Authority 
(the  ninth  joint  owner),  and  four 
additional  utilities. 

The  Participatien  A^sementaUocates 
to  the  .24  utilities  £nn  power  and  energy 
purchased  bom  Hydro-Quebec  in  three 
schedules.  Under 'Schedule  A.  Hydro- 
Quebec  delivers  50  megawatts  over  a 
five-year  period  beginniag  in  1980. 
Schedule  B  provides  2D0  m^awatts'^ 
a  20-^ar  period  beginning  ia  1995.  The 
Participants  itava  .elected  3ED  mi^watts 
of  Schedule  C  povrar  and  enecgy  overa 
period  of  op  to  22:5  yeaia.  110 
mi^awatts  (tf  whidi  ace  cancelable. 

The  asfimated  total  cost  af  the  power 
and  enatsy-provUlad  under  each.oT  flia 


FebnMry4.1i»l. 

Take  aetioe  /Uiat  oa  Janaa^  38. 2881. 
Missouri  PaUic^nrioe  Caaqpany 
(Mieeaiiri)  tendered  for  filisg  amfinded 
information  in  regard  to  Docket  No. 
ER8a-l2t-880.  fdiaeouri  edfinaUy  filed 
for  a  SaaOflBOpiepoaed  tate  inoeaae 
appUo^ile  to  its-aight-ffiunlcipal 
customeas  lacated  in  the  atate  af 
Mteaoori  anrNawembane.  1880.  "Hie 
amended  fUiag  prepaaes  a  sate  izuasease 
of  $823^585. 

The  pmpoae  af  filing  the  amended 
inf  ermaiioB  was  in  xeapanec  to  a 
Commisaion  xkfiatem^  leUer  dated 
January  14, 19%.  The  iirftHmation  in  the 
amendad'fiyng  nsponds  to  all  queations 
r^aadin  tiie  Cfwniaieeioa'a  letter 
regarding  Docket  Ho.  fi%01-124-68O. 
Missoim  has  askedior,partial  waiver  of 
the  statutory  notice  period  so  tiiat  its 
proposed  rates  would  become  effective 
in  30  days.  i.e..  Match  1. 1881. 

Copies  of  the  filing  were  aarvad  upon 
the  ei^t  Municipalities-llesale 
customass  wiu)8e  rates  and  chai^ges 
would  be  affected  tbeieby.  and  upon  the 
Public  Service  Commiesian  of  Missouri. 

Comment  date:  February  19, 1991,  in 
accordance  nvith  Standard  Paragraph  E 
at  the  end  of  the  this  notice. 

5.  Montaup'Elaolcic  Co. 

Pocket  No.  EROl-238-000] 
Febniaiy4.1fi01. 

Take  notice  that  an  January  80, 1861, 
Montaiqi  Electric  Cany>any  ^ontaup) 
filed  a  fatter  under  aection  206  of  the 
Federal  Power  Act  trf  a  surcharge  imder 
its  Purchased  Capacity  Adjustment 
Clause  IPCAC)  to  true  up  Ihe  amounts 
billed  in  1880  imder  a  forecast  biUtng 
rate  to  conform  with  actual  purchased 
capacity  costs.  The  surcharge  will  be 
added  tQ'bil}s<diaigedi>y-MaRtaQp  for 
all  requirements  service  lo  Montaup's 
affiliates  Eastern  Edison  Company  in 
Massachusetts  andttaokstane  VaUey 
Electric  Company  in  Rhode  lalaad. 
contract^denuandaervice  toits  affiliate 
Newport  Electric  Corporation  in  Rhode 
Island,  and  contract  denumd  aervise  to 
two  Bon-iffiliatae;  PaecoagFiw  DisUict 
in  Rhode  Island  and  the  Town  oS 

Mid<l1nknmi|fl1i  in  Mii«iir>iiiiPrt« 

The  PCAC  aiaaaatafaiished  hy  the 
8etUenuartindRERCI]aiacatJIo.SRaft- 


extendBd4hiea|hJB«Maikar  81. 
uader  (the  teons  af  A  aatttaoMnt 
agtwMMntiaPhaaei^fBeohatJto. 
ER90<A«U88e  filed^th  AfrCaaMaiseinn 
in  October  J2.7afln.  She  FQiC  jvovMas 
that  Montaup  will  collect  PCAC 
re  vanaes  iroai'tts  whaleaale  customen 
for  the  aafe>af  ,alactric#awar  thmaph  a 
foreoaet  hilling  ratejow^a  adjustaaat 
period  ooasistiitf  of  a  oalandar  <jmar  and 
will  true  upaaioants  aoUactad  dazing 
eadi  adjuatmant  peiiad  to  nflact  aotoal 
cost  through  a  surchajye  crtfadM^it  ^ 
end  of  the  adjustmeat -period.  The 
forecast  billiag  sate  ia-detorrained  based 
on  cost  estimates  provided  by  each 
supplier.  The  Conipany  keeps  track  of 
the  accumiriated'  ovetreeorery  or 
underrecovery  under  the  iofecaat  hilbag 
rate  as  compared  with  actual  payments 
by  Montaup  for  purchased  capacity  and 
accrues  a  carrying  change  to  tiie 
customers's  credit  tm  the  case  of  an 
accumulated  overrecoveiy]  or  to  its  own 
(inthe  case  of  an  accumulated 
underrecovery).  Tlie  accumulated 
overrecavery  or  underrecovory  as  of  the 
end  of  each  calendar  ywar  is  flowed 
throu^  to  or  recovesed  from  customers 
in  a  credit  or  surcharge  filed  after  (he 
end  of  that  year.  The  credit  or  snichane 
is  to  be  applied  to  a  ain^ementh'jibiir 
unless  (in  the  case  of  a  surcharge]  the 
percentage  increase  in  ttie  bill  would 
exceed  five  percent.  Aii^r  inaccuracy  in 
the  forecast  billing  rate  is  thus  corrected 
and  customers  end  up  pajriag  the  costs 
actually  incurred. 

Montaup  requests  that  it  be  permitted 
to -collect  the  amount  shown  above  as  a 
stutjiarge  to  monthly  bills  beginning 
with  bills  for  January  1881  aennee«id 
requests  waiver  on  the  fiOrday  notice 
requirement.  Because  of  the  5%  limit  tiie 
siut:harge  will  be  collected  over  three  or 
fourmontlis. 

Comment  date:  Februaiy  19, 1991.  In 
accordance  wHh  Btenderd  Paragraph -E 
at  the  end  of  this  notice. 

8.  lAHaoonaiB  Power  A  Ufht  Co. 

[Docket  Wo.  ER91^23&-0ee] 
February  S.  1991. 

Take  ootine  tlmt  an  Januaj^  28,  IBBl. 
Wiaconsin  Power  and  U^t  CaB4>ai|y 
(WPL)  tendaaed  for  fihqg  a  reviaad 
Wholaaale  Power  Agveemeat  and 
related  opeeatiag  ^gtfvtneaM  dated 
Daoember  31,  lOBO,  between  the  VHkBe 
of  Mount  Hoiab  and  VftL.  )«/H.atatas 
Uiat  this  new  Wholesale  Power 
Agceementteviaas  ihe  psevioas 
agreamentbatwaan  flie  Awe  pasties 
which  wMjlatadApciU.  JAZ2.<aA 


I 


r*dttnl  Ribtw  /  Vol  5>.  No.  81  /  Thurwiay.  February  14,  1991  /  Notices 


ded^utad  Rate  Schedule  No.  82  by  the 
ConuniMion. 

The  puipoee  of  this  new  agreement  it 
to  revile  tlie  tenns  of  Mrvice  and  to 
provide  for  aa  additional  delivery  point 
Tenns  of  swvice  for  diis  customer  will 
be  on  a  similar  basis  to  the  terms  of 
service  for  other  W-3  wholesale 
customers. 

WFL  requests  diat  an  effective  date 
concurrent  with  the  contract  effective 
date  to  be  assigned.  WFL  states  that 
copies  of  the  agreement  and  the  filing 
have  been  provided  to  the  Village  of 
Mount  Horeb  and  the  Wisconsin  Public 
Service  Commission. 

Commmt  date:  February  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Padllc  Gas  and  Electric  Ca 

[Docket  Na  BRn-2S2-000] 
Febniary  S,  1091. 

Take  notice  that  on  January  29, 1991. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an 
Amendment  to  the  lune  26, 1989 
Agreement  between  Lassen  Municipal 
Utility  District  and  PG&E  for  the 
Delivery  of  Electric  Power  from  HL 
Power  Company.  This  Amendment 
changes  the  billing  determinants 
pertaining  to  electric  power  delivered  by 
Lassen  Municipal  Utility  District 
(LMUD)  on  behalf  of  HL  Power 
Company  to  PG&E.  LMUD's  rates  are 
unaffected. 

Copies  of  this  filing  have  been  served 
upon  LMUD  and  the  California  Public 
Utilities  Coounission. 

Comment  date:  February  20. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

t.  CoostinMrs  Powar  Ca 

[Docket  No.  ER91-234.000] 
Febniaiy  5, 1901. 

Take  notice  that  Consumers  Power 
Company  (Consumers  I>ower)  on 
January  29, 1991  tendered  for  filing  a 
rate  schedule  change  to  its  Rate 
Schedule  FERC  No.  SO,  which  is  an 
Operating  Agreement  between  it  and  the 
aty  of  HoUand,  Michigan  (HoUand). 
The  proposed  changes  do  not  change 
services  to  be  rendered  or  rates,  but 
modify  the  method  of  calculating  the 
electric  generation  resources  which  go 
toward  meeting  Holland's  installed 
reserve  requirements.  The  proposed 
changes  would  give  Holland  more 
flexibility  in  meeting  those  requirements 
and  avoid  the  need  for  duplicative 
purchases. 

Copies  of  the  filing  were  served  upon 
the  aty  of  Holland.  Michigan  and  the 
Michigan  Public  Service  Commission. 


Comment  date:  February  20, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Coniioctlcut  Light  and  Power  Co. 

[Docket  No.  BR91-287-000] 
Fabniuy  5. 1901. 

Take  notice  that  on  January  3a  1991. 
The  Connecticut  Light  and  Power 
Company  (CL&P),  tendered  for  filing  a 
Letter  Agreement  dated  December  3, 
1990,  to  diange  the  delivery  point  for  a 
portion  of  service  being  taken  under  an 
existing  Capacity  Sales  Agreement 
between  CL&P  and  New  &igland  Power 
Company  (NEP). 

CL&P  requests  that  the  Commission 
waive  its  standard  notice  and  filing 
requirements  to  the  extent  necessary  to 
permit  the  change  in  delivery  point  to 
become  effective  December  1, 1990,  until 
otherwise  instructed  by  NEP. 

CL&P  states  that  a  copy  of  the  rate 
schedule  has  been  mailed  to  NEP. 

CL&P  further  states  that  the  filing  is  in 
accordance  with  section  35  of  the 
Commission's  Regulations. 

Comment  date:  February  19. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  CEl-GFU  Parties  Powar  Supply 
Agreement 

[Docket  No.  ER91-240-000] 
Febniary  5, 1991. 

Take  notice  that  on  January  30, 1991, 
the  Cleveland  Electric  Illuminating 
Company  tendered  for  filing  an 
amendment  to  its  filing  on  September  17, 
1990  of  a  three-year  Power  Sale 
Agreement  between  CEI  and  the 
General  Public  Utilities  Companies.  The 
amendment  contains  additional 
information  regarding  the  proposed  sale 
which  had  been  requested  in  a  letter 
dated  November  26, 1990  from  the 
Commission.  CEI  requests  that  the 
Power  Sale  Agreement  be  permitted  to 
become  effective  as  soon  as  possible 
and,  in  any  event,  no  later  Uian  April  1. 
1991. 

Comment  date:  February  20, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Zond  Sky  River  Development 
CorporatioD,  and  ESI  Sky  River  Limited 
Partnership 

[Docket  No.  QF91-S0-OOO] 
Febniary  5, 1991. 

On  January  17. 1991.  Sky  River 
Development  Corporation  and  ESI  Sky 
River  Limited  Partnership  (Applicant), 
c/o  Zond  Systems.  Inc.,  P.O.  Box  1910, 
13000  Jameson  Road.  Tehachapi.  CA 
93501,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 


facility  pursuant  to  |  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  will  be  located  in  the 
Tehachapi  Mountains.  Kern  Counfy, 
California,  and  will  consist  of  342  wind 
turbine  generators  with  a  total  capacity 
of  76.95  MW  and  an  tmdivided  interest 
in  certain  transmission  line  and 
interconnection  facilities  to  interconnect 
the  facility  with  the  Southern  California 
Edison  Company,  at  its  Vincent 
Substation  located  in  Los  Angeles 
County. 

The  fadlify  will  be  owned  by  a 
general  partnership  consisting  of  Zond 
Sky  River  Development  Corporation 
(ZSR)  and  ESI  Sky  River  Umited 
Partnership  (ESI  SR).  ZSR  is  a  wholly 
owned  subsidiary  of  Zond  Systems,  Inc. 
ESI  SR  is  a  limited  partnership  with  ESI 
Sky  River,  Inc.,  as  its  sole  general 
partner,  which  is  a  wholly-owned ' 
subsidiary  of  the  FPL  Group  Capital, 
Inc.,  which  is  a  wholly-owned 
subsidiary  of  FPL  Group,  Inc.,  an  electric 
utility  holding  company. 

Comment  date:  Thirty  days  horn 
publication  in  the  Federal  Register  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Kentucky  Utilities  Co.  and  Old 
Dominion  Power  Co. 

[Docket  No.  EC91-5-000] 
Febniary  5, 1991. 

Take  notice  that  on  January  31. 1991, 
Kentucky  Utilities  Company  (KU)  and 
Old  Dominion  Power  Company  (ODP) 
tendered  for  filing  an  application  for  an 
Order  authorizing  a  planned  corporate 
reorganization. 

KU  is  a  corporation  organized  and 
existing  under  the  laws  of  the 
Commonwealth  of  Kentucky,  and  is 
engaged  in  producing  and  selling  electric 
energy.  KU  owns  100%  of  the  capital 
stock  of  Old  Dominion  Power  Company. 
ODP  furnishes  electric  service  in  five 
counties  in  southwestern  Virginia.  KU 
also  owns  20%  of  the  common  stock  of 
Electric  Energy,  Inc.  (EEI),  which  owns  a 
generating  station  at  Joppa,  Illinois.  The 
remahiing  ownership  of  EEI  is  as 
follows:  Union  Electric  Company,  40%: 
Illinois  Power  Company.  20%;  and 
Central  Illinois  Public  Service  Company, 
20%  (together  with  KU,  the  "Sponsoring 
Companies").  EEI  supplies  s  substantial 
portion  of  the  electrical  energy 
requirements  of  an  installation  of  the 
Department  of  Energy  (DOE)  at 
Paducah,  Kentucky.  All  of  the  electricify 
sold  by  EEI  is  sold  either  to  the  DOE  or 
to  the  Sponsoring  Companies.  KU  also 
owns  2Vi%  of  the  common  stock  of  Ohio 
Valley  Electric  Corporation  (OVEC), 
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which  owns  a  generating  station  near 
Portsmouth,  Ohio.  Nine  other  utility 
companies  own  the  remaining  stock  of 
OVEC.  OVEC  supplies  electric  energy  to 
a  DOE  installation  at  Portsmouth,  Ohio. 
KU  and  ODP  propose  to  merge  ODP  into 
KU  with  KU  as  die  surviving  corporation 
(the  "Merger")  pursuant  to  an 
Agreement  and  Plan  of  Merger  (the 
"Plan").  KU  will  by  operation  of  law. 
acquire  title  and  interest  to  all  facilities 
of  ODP  which  are  presently  subject  to 
the  jurisdiction  of  the  Conunission  and 
Will  operate  such  facilities  without 
change.  KU  will  retain  its  present 
alternative  (1)  A  determination  that  the 
Commission  has  no  jurisdiction  under 
section  203  or  section  20«  of  the  Federal 
Power  Act  (Act)  over  the  Merger  or  (2)  if 
such  determination  is  not  made,  an 
order  pursuant  to  section  203^  of  the  Act 
granting  ary  authorization  required  for 
the  implementation  of  the  Plan. 

KU  and  ODP  state  that  the  proposed 
corporate  reorganization  is  consistent 
with  the  public  interest 

Comment  date:  February  22, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Boston  Edison  Ca 

[Docket  No.  ER91-243-000] 
Febniary  5. 1991. 

Take  notice  that  on  January  31, 1991, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filhig  on  behalf  of 
its  affiUate  Edgar  Electric  Energy 
Company  (EEEC),  a  twenty-year 
contract  for  the  sale  by  EEEC  to  Boston 
Edison  of  the  capadfy  and  energy  bom 
Edgar  Energy  Parte 

Boston  Edison  states  that  the 
contract's  price  and  non-price  terms  are 
the  product  of  regulatory  requirements 
in  Massachusetts  and  market  conditions 
in  New  Englancl 

On  behalf  of  EEEC,  Boston  Edison 
requests  that  the  contract  be  allowed  to 
become  effective  when  the  Edgar  unit 
enters'service,  about  November  1. 1994 
on  an  estimated  basis,  and  seeks 
approval  of  the  contract  by  July  1, 1991 
in  order  that  construction  of  the  unit 
may  commence  in  August  1991.  Waiver 
of  the  Commission's  filing  requirements 
has  been  requested  to  the  extent 
necessary  to  permit  the  advance  filing  of 
the  contract. 

Comment  date:  February  20. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Arizona  Public  Sarvioe  Ca 
[Docket  No.  ER91-239-000] 
FelHirary  6. 1901. 

Take  notice  that  on  January  30, 1981, 
Arizona  Public  Service  Company 
(Arizona)  tendered  for  filing  a  Notice  of 


Cancellation  of  the  Wholesale  Power 
Agreement  between  Arizona  and  the 
City  of  Page,  Arizona. 

Arizona  requests  an  effective  date  of 
April  1, 1991.  the  date  the  Agreement 
expires  on  its  own  terms. 

Comment  date:  February  20. 1991.  in 
accordance  ¥vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  South  Hadley  Electric  Ught 
Department  v.Holyoke  Watn  Power  Co. 

[Docket  No.  ELOl-ie-000] 
Febniary  e.  1991. 

Take  notice  that  on  January  30. 1991. 
South  Hadley  Electric  Light  Department 
(SHELD)  tendered  for  filing  a  complaint 
against  Holyoke  Water  Power  Company 
(Holyoke).  Sheld  requests  the 
Commission  to  (1)  Resolve  the 
Complaint  proceeding  as  to  the  justness 
and  reasonableness  of  Holyoke's 
charges  to  SHELD  for  interconnection 
services  and  to  establish  the  earliest 
Refund  Effective  Date  permissible  under 
law;  (2)  require  Holyoke  to  provide 
information  on  the  actual  costs  of  the 
interconnection  facilities;  (3)  convene  a 
technical  conference  within  20  days  of 
public  notice  accepting  this  complaint 
and  issue  the  requested  show  cause 
order;  (4)  establish  conditions  in  the 
interim  to  protect  SHELD's  option  to 
construct  its  own  substation,  if 
necessary;  (5)  grant  it  summary 
judgment  as  to  the  rate  of  return,  capital 
structure  and  tax  issues  relating  to  the 
facilities  charges;  and  (6)  order  any 
other  relief  the  Commission  deems 
appropriate. 

Comment  date:  March  8, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Eastern  Edison  Ca 

(Docket  No.  ER91-59-000] 
February  6, 1901. 

Take  notice  that  on  January  22, 1991, 
Eastern  Edison  (Eastern  Edison) 
Company  filed  a  letter  as  an  amendment 
to  its  filing  in  the  above  referenced 
docket  to  further  amend  the  filing    . 
submitted  by  Eastern  Edison  in  this 
docket  on  January  8, 1991.  Attachment  1 
of  the  rate  schedule  as  submitted  on 
January  8, 1991  stated  in  Paragraph  E 
that  "A&G  will  be  allocated  as 
percentage  of  the  O&M  for  the  GCB  to 
the  total  O&M  cost  for  all  lines  and 
substations  times  the  total  A&G  dollars 
for  Eastern  Edison."  The  Attachment  1 
enclosed  with  the  letter  of  January  22, 
1991.  provides,  as  requested  by  the  Staff, 
that  "A&G"  will  be  allocated  as  a 
percentage  of  the  O&M  for  the  GCB  to 
the  total  O&M  cost  for  eastern  Edison 
times  the  total  A&G  dollars  for  Eastern 
Edison."  The  change  reduces  the  AftG 


allocated  to  service  under  the  rate 
schedule. 

Comment  date:  Febr\iary  20, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  National  Electric  Aaeodalas  Limltad 
Partnership 

[Docket  No.  ER90-168-003] 

February  8, 1991. 

Take  notice  that  on  January  29, 1991, 
National  Electric  Associates  Limited 
Partnership  (NEA)  filed  certain 
information  as  required  by  Ordering 
Paragraph  (L)  of  the  Commission's 
March  20. 1990  order  in  this  proceeding. 
50  FERC  \  61.378  (1990).  Copies  of  NEA's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

IB.  Chicago  Energy  Exchange  of 
Chicago,  inc. 

Docket  No.  ER90-225-003] 

Febniaiy  B,  1991. 

Take  notice  that  on  January  30, 1991. 
Chicago  Energy  Exchange  of  Chicago. 
Inc.  (Energy  Exchange)  filed  certain 
information  as  required  by  Ordering 
Paragraph  (L)  of  the  Commission's  April 
19. 1990  order  in  this  proceeding.  51 
FERC  f  61,054  (1990).  Copies  of  Energy 
Exchange's  informational  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

19.  Cambridge  Electrk  Light  Ca 

[Docket  No.  ER9&-283-001] 
February  6, 1991. 

Take  notice  that  on  January  18. 1991. 
Cambridge  Electric  Light  Company 
(Cambridge)  tendered  for  filing  its 
compliance  refund  report  pursuant  to 
the  Commission's  order  issued 
December  6. 1990. 

Copies  of  the  tendered  filing  have 
been  served  by  Cambridge  upon  the 
Town  of  Belmont.  Massachusetts,  the 
Commission  Staff  and  the 
Massachusetts  Department  of  PubUc 
Utilities. 

Comment  date:  February  20. 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

20.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER91-231-000] 
February  6, 1991. 

Take  notice  that  on  January  25, 1991, 
Wisconsin  Electric  Power  Company 
(Wisconsin)  tendered  for  filing  a  Notice 
of  Cancellation  of  FERC  Rate  Schedule 
Nae4. 

Wisconsin  requests  an  effective  date 
of  January  19, 1981. 
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Comment  data:  February  20, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thia  notice. 

21.aPaeoaM*kCo. 

[Docket  Na  BRn-l-eoO] 
Ptbrnwya^lMl. 

Take  notice  that  on  January  25, 19S1. 
EI  Paao  Electric  Company  (El  Paso) 
tendered  for  filing  a  letter  along  with 
additional  information,  which  ameiida 
its  ntantttal  on  October  t  liSQk  aa 
amended  oa  October  27,  ino,  of  a  Fim 
Transmission  Service  Afraement 
betwvsB  a  Paso  tad  SaU  River  Proiect 
Agricultitral  Improvement  and  Power 
District  TIm  letter  establishes  a  revised 
oeiUng  on  charges  nBder  the  A^eeownt 

CaaoMn<  dDta:  Pabmaiy  aa  1891.  in 
acoordaace  with  Standard  Par^paph  E 
at  the  end  of  this  notice. 

Standard  PanpiVh 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  ao<2t,  in  accordance  with  rales  211 
and  214  of  the  Comniission's  Roles  of 
Practioe  and  Procedure  (18  CFR  385.211 
and  185.214).  All  socfa  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Comndssioa  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Cqpies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CadnD. 
Secretary. 

[FR  Doc  91-3519  Filed  a-l»-ai;  MS  am] 
1 0001  STir-evai 
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bOnwiOTMOn  ACDOtl 

Februaiy  7. 1981. 

AOmcv:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  commisriiMi 
action. 

MWMliv:  The  Federal  Energy 
Regulatory  nnraiaitaion  (Commiasion) 
intends  to  cease  its  follow-up  efforts  to 
recover  certain  Btu  Refunds  due  and 
owing  by  certatai  fost  seBars  becanse  (D 


The  first  sellers  cannot  be  located  and  it 
is  unlikely  fliat  any  further  efforts  will 
result  in  Oie  recoveiy  of  any  refunds,  or 
(^  the  first  seller  has  filed  proceedings 
under  the  Bankruptcy  Code  or  has 
otherwise  been  dissolved  and  recovery 
of  the  Btu  refund  is  anUkely.  The 
Owmnission  action,  however,  does  not 
waive  the  Btu  refund  which  may  be 
pursued  later  as  circumstances  warrant. 

OATi:  lliia  notioe  was  issued  February 
7.1991. 

ran  PURTMn  mromiATiON  contact: 
Edward  G.  Gingold,  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Connnission,  825  Nordi 
Capital  Street.  NE..  Washington.  DC 
20428,  (202)  20B-209a 


SUmnMNTANV  MraRMATlON:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
per8o|s  an  opportunity  to  inspect  or 
copy  (he  contente  of  this  document 
during  normal  busfaaess  hours  in  roam 
3308.  fMl  North  Capitol  Street  NBh 
Washington.  DC  2042& 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronk  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documente  issued  by  the 
Commiscion.  CIPS  is  available  at  no 
chaige  to  flie  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1307.  To 
access  CffS,  set  your  communications 
software  to  use  80a  1200  or  2400  baud, 
full  duplex,  no  parity,  i  date  bite,  and  1 
stop  bit  The  full  text  of  this  notice  will 
be  avalalble  on  GO'S  for  30  days  from 
the  date  of  issuance.  The  conpoter  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  La  Dom 
Systems  Corporation,  also  located  in 
room  3308, 941  North  Capitol  Street  NE.. 
Washington.  DC  20428. 

Notice  of  Proposed  Commission  Acfion 

Take  notioe  that  for  the  reasons  set 
forth  below  the  Federal  Energy 
Regulatory  Commission  (Commiseion) 
intends  to  cease  ite  follow-up  collection 
efforte  to  recover  Bta  refuntk  vdiidi  era 
due  hi  187  cases  because  (1)  Hm  first 
seller  cannot  be  located  and  it  te 
unlikely  that  any  farther  efforte  will 
result  in  the  recovery  of  any  refunds,  or 
(2)  tlM  first  sdler  has  filed  proceedings 
under  the  Bankruptcy  Code  or  hm 
otherwise  been  dissolved.*  Hie 


Mn  Mt  rarth  on 


Commission  emphasizes,  however,  that 
it  is  not  waiving  or  extinguishing  the  Btu 
refund  obligations.  The  Commission's 
staff  win  maintein  a  datebaee  so  that 
any  case  involving  a  first  seller  which 
cannot  be  located  may  be  reactivated  if 
the  first  seller  is  subsequently  located 
and  if  circimistances  warrant  pursuing 
paymente. 

Background 

In  1983,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbte 
Circuit  vacated  the  Commission's 
regulations  which  permitted  first  sellen 
to  measure  the  Btu  content  of  natural 
gas  based  on  the  condition  of  the  gas  as 
actually  delivered  (the  "dry  rule")  and 
required  maximum  lawful  prices  vnder 
the  Natnral  Gas  Policy  Act  of  1978 
(NGPA)  to  be  calculated  by  measuring 
Btu's  under  the  "wet"  rule  which  had 
been  in  efiect  under  the  Natural  Gas 
AcL« 

In  Order  No.  300,  et  se^v'  which 
implemented  the  court's  decision,  the 
Commission  required  firet  sellera  to 
refund  by  November  5, 1080,  all 
overchaiges  which  resulted  from  the  use 
of  the  dry  rule  in  calculating  the  Btu 
content  of  gas.*  in  addition,  the 
Commission  reqirired  interstate  and 
intrastate  pipelines  to  file  reports 
identifying  first  sellers  who  had  not  paid 
their  Btu  refunds.  The  Commission  also 
required  interatete  pipelines  to  flow  the 
Btu  refunds  througji  to  their  customera.* 

In  excess  of  $1  billion  has  been 
refunded  as  a  result  of  Order  Nos.  399, 
et  seq.  The  pipelines'  Order  No.  399  • 
reports,  however,  initially  showed  5,610 
cases  totelHng  over  $140,<X)0,000  where 
Btu  refunds  had  not  been  paid.  The 
Commission's  staff  has  actively  pursued 
payment  of  outstanding  Bta  refmd 
obligations  and  has  sent  t>ver  3,800 
letten  directing  payment  of  Bta  refunds 
As  of  January  1, 1991,  staffs  efforts  have 


*  Interttate  NaturaJ  Cat  AM$»oiation  tf  America 
V.  P&deral  Eneigy  Itagulatory  CamnUstion.  Tie  P.2d 
1  (D.C  Or.  IBSi),  awl  drniied  teS  US.  llOS  tMM[). 

'  Orte  Na  MB,  SB  nt  S7.nB  tS^itmtMr  SS.  las^ 
FERC  Slala  a  Bili.  pUfaMwt  PtMBblM  MBS- 
19Bi]  1  aO,Ser  (Sqrt.  niBBi):  Onhr  Na  98»^  te 
FR  4B.3S3  (Nov.  A 1SB4},  FERC  SUU.  S  Regt. 
ptesukUoni  nwmUn  ISBS-MSB]  1 30.612  (Nov.  SB, 

1SB4):  CMw  Na  M»«,  SO  FR  Sai41  (Mr  >11SM)> 
FERC  State,  a  Ragi.  (Ragulation  PraaablM  MBS- 

isesj  I  aoMt  o«iy  lA  UBS). 

•Bta  nfiind*  fmanllir  wen  raquliad  for  mIm 
mad*  (k«m  DacMnbar  1. 1878  until  September  nss. 

*Tha  Commlwlon  did  not  teipoae  that  condition 
on  Intraatate  plpalinaa  noaivlns  Iha  •efunda.  Wheat 
■  atate  ragulatoiy  afancy  cagiilatea  the  Intraatata 
pipellnea  within  Ite  Jodadlctiea,  It  taBjr  detamia* 
the  diapoaitlon  of  Btu  rafunda  racelvad  by  tboat 
pipellnea. 

•Ike  ardar  N^iiMtf  ptpattna  10  Bla  Ite  niMita 

by  Dooemhar  lA  IflSi.  Jhm  17.  aaib  Md  Jaawaqr  H 
isr. 


Federal  Regiater  /  Vol.  56,  No.  31  /  Thursday.  February  14.  1991  /  Notices 


6001 


reduced  the  number  of  pending  Bta 
refund  cases  to  044  and  the  total  of  the 
unpaid  refunds  to  approximately  $32 
million. 

179  Cases  Where  First  Sellers  Cannot 
Be  Located 

Appendix  A  liste  the  first  sellers  in 
179  pending  cases  where  staff  has  sent 
at  least  one  letter  directing  payment  of 
JBtu  refunds  but  the  letter  was  returned 
as  undeliverable.  Staff  has  attempted  to 
locate  addresses  from  the  Energy 
Information  Administration  buyer/seller 
system.  Commission  user  fee  data,  the 
pipeline  reporting  the  defaulting  first 
seller,  directory  assistance  at  the  area 
code  of  the  first  seller's  last  known 
address,  and  reference  books  in  the 
Commission's  library.  In  addition,  staff- 
requested  a  total  of  31  interetate  and 
intrastate  pipelines  by  letten  dated 
April  17  and  November  8, 1989,  to 
review  lists  which  included  the  first 
sellera  in  these  179  cases  and  requested 
them  to  provide  any  addresses  they 
might  have  for  those  firet  sellera.  Staff 
subsequently  sent  lettera  to  the  address 
provided  by  the  pipelines  but  the  letters 
were  returned  as  undeliverable  to  the 
first  seller  who  owed  the  refund 
obligation.  The  refund  obligations  in 
these  179  cases  range  firom  $103.98  to 
$449,602.09;  the  sum  of  the  refund 
obligations  is  $2,303,672.13.* 


Dollar  ranga 

Naol 
eaaaa 

Refund 
obligation 

$100.001-$500.000 

50,001-100,000 J 

25.001-50,000 

2,001-25,000 

101-2.000 

4 

4 

10 

67 

B4 

$965,121.89 

264,471.04 

364,648.51 

627,507.27 

61.923.42 

The  Commission  believes  that  every 
reasonable  avenue  to  locate  these  first 
sellers  has  been  exhausted.  The 
Commission  also  believes  that 
expending  any  further  resources  on 
efforts  to  recover  Btu  refunds  in  these 
cases  is  unwarranted  and  is  not  likely  to 
result  in  the  recovery  of  any  refunds. 

8  Cases  Involving  First  Sellers  Whose 
Assets  Have  Been  Liquidated 

From  January  through  September  1990, 
staff  contacted  first  sellera  and/or  their 
representatives  by  telephone  and  by 
letter  in  Bta  refund  cases  where 
bankruptcy  had  been  indicated  as  the 
reason  for  nonpayment  Staff  requested 
information  on  the  type  of  bankruptcy 
proceeding  (chapter  7  or  11),  the  statas 
of  the  proceeding  and  whether  the 
purchaser  in  eadh  case  had  filed  a  claim 
regarding  Bta  refunds.  As  a  result,  staff 


has  identified  7  cases,  involving  the  firat 
sellera  listed  in  appendix  B,  where  the 
firat  sellera  filed  bankruptcy  under 
chapter  7  and  the  companies  have  been 
dissolved.* The  refund  obligations  in 
these  7  cases  range  from  $156.67  to 
$43,037.63;  the  sum  of  the  refund 
obligations  is  $52,244.73.  * 


Dollar  range 

No.c< 

tyund 
oMgalon 

$4,001 -SS0.000      . 

2,401  -4.000 

1<Ku?400   .     M, 

1 
9 
3 

$43,03743 

8,671.25 

S35.6S 

In  addition,  staff  has  received 
documentation  verifying  that  one  firat 
seller  Usted  on  appendix  B,  Mallard 
Exploration.  Inc.  (Mallard),  has  been 
dissolved  under  the  Texas  Business 
Corporations  Act  Mallard,  which  owed 
a  refund  of  $12,239.36  to  Florida  Gas 
Transmission  Company,  was  issued  a 
Certificate  of  Dissolution  on  July  14. 
1980,  by  the  Secretary  of  State  for  Texas 
and  Mallard's  assets  have  long  since 
been  disbursed. 

The  Commission  believes  that  it  is  not 
appropriate  to  continue  to  expend 
Commission  resources  attempting  to 
recover  the  Bta  refund  obligations  of 
these  first  sellera  because  the  companies 
have  been  dissolved. 

In  consideration  of  the  foregoing,  the 
Commission  takes  the  action  as  set  forth 
above. 

By  direction  of  the  Commissioa 
Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

Appendix  A— First  Sellers  Wliich  Cannot  Be 
Located 

A.F.  Roberts,  Jr. 

American  Resources  Management  Company 

Argonaut  Energy  Corporation 

Aspen  Exploration 

Barranca  (Warrior  Management) 

Belcher,  R.K. 

Big  Lake  Gas  Corporation 

Bilbo  Angelle  Production 

Billy  Lee  Dye 

Boyd  Operating  Company 

Brad  A  Moss 

Brammer  Energy,  Inc. 

Broughton  Oil  Company 

Bruce  Allen  Rumage 

Bunker  Exploration  Company 

Catiiy  Lou  Calderon 

Centennial  Exploration.  Ina 

CFK 1979  A  California 

Cherokee  Energy 

Chesnut  Oil  Properties 

Clemco,  Inc. 

CN  Operating  Company 

Coloma  Petroleum,  Ina 

Comanche  Oil  Exploration,  Inc. 


'The  dollar  range  In  these  caaes  la  as  follows: 


*In  a  Chapter  7  liquidation,  a  court  truatae  sells 
assete  to  pay  creditors'  claims  and  the  company 
ceases  operations. 

'The  dollar  range  in  dieae  cases  is  as  follows: 


Command  Petroleum 

D&G  Oil  a  Gas 

Darsey  Operating  Corporation 

David  L  Jotmson,  Jr. 

Diamond  S  Gas  Systems 

Diverse,  Ina 

Don  Allen 

Donald  D  Bradshaw 

Drill  Rite  Corporation 

Dunbar  Oil  Ltd. 

Dwayne  Hamilton 

ECM  Oil  a  Gas  1981-1  Ltd. 

El  Dorado  Drilling,  Inc. 

Excalilnir  Resources.  Inc. 

Exploration  Ltd. 

FCD  Oil  Corporation . 

First  Texas  Petroleimt  Inc. 

Flying  Diamond  Corporation 

Franldin  Pipeline,  Inc. 

Frederick  Pearson  ft  Mobley  A  Partnership 

French  ft  Walker.  Inc. 

G  N  C  Energy 

Gail  L  Games 

General  Exploration  Company 

George  F.  Games 

George  Hart  ft  Barbara  Hart 

Greg  Sorenson 

Gulf  Coast  Royalty 

Hamco  Exploration  ft  Development    ^ 

Corporation 
Henry  Oil  ft  Gas 
Hill  International  Production 
I  ft  S  Oil  ft  Gas  Company 
Independent  Trading  Company 
I W  Gas  ft  Oil  Company 
James  E.  Coleman 
James  H.  I8l)ell 
Jim  A.  Dawson 
Joe  Ferguson 
John  D.  Schuler 
John  Dealer 
John  P.  Castleman,  Jr. 
Joy  D.  Nix 

Jumas  Oil  Corporation 
K  ft  A,  Inc. 

Keithville  Operating  Account 
Ketal  Oil  Producing  Company 
Kihekah  Corporation 
L  L  Narwold 

Leland  Petroleum  Production,  Inc. 
Long  Huey  P 
Longhom  Gas 
Lormie  J.  Buck 

Mineral  Development  Company  Ltd. 
Mole  Operating 
Moore  Oil  ft  Gas,  Inc. 
National  Oil  Company 
National  Petroleum  Corporation 
Natural  Gas  Producers,  Inc. 
Ocean  Minerals,  Inc. 
Okla-Tex  Energy  Corporation 
Oklahoma  Oil  Company 
Oswego  Oil  ft  Gas  Company,  Inc. 
Patterson  Resources 
Paxton  Petroleum  Ltd. 
Peninsula  Exploration  Company 
Penroc  Energy.  Inc. 
Petroleum  Consultants,  Ina 
Petroleum  Producers  of  Chanute 
Phoenix  Energy  Corporation 
Pike  Oil  Company 
Poco  Petroleum,  tea 
Princeton  Energy  Corporation 
Quasar,  Ina 
Ray  H.  Potto 
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RCR  Energy  Coip  A/C  Cental  Nadooal  Bank 

ftTniatofBnid 
Ragal  Petroleum  Coiporation 
Republic  Caa  Gathering  Syatema.  Inc. 
Reaouioea  Exploration  Ltd 
Robert  S.  Barnwell  III 
Robin  Inveatmenta,  Inc. 
Rockwood  Reaourcea,  Inc. 
Sabre  Exploration 
San  Saba.  Inc 
Sandra  R.  Hearat 
Scepter  Corporation 
Semlero  Oil  Company 
Senoco,Inc. 

SLR  New  Mexico  Aaaodatea 
Sovereign  Exploration  Company 
T.A.Mace 

T.W.  Mahoney  Drilling  Company.  In& 
Target  Oil  ft  Caa.  In& 
TEC  Coporatiaa 
Teton  Energy  Company,  Inc. 
Texana  Producing  Company 
Texaa  Energy  Oil  ft  Gas  Corporation 
Thor  Energy 

Total  Exploration  Company 
Trana.Canada  Enteipriaea  of  Tsxaa 
Trana-Padfic  Oil  ft  Gas.  Ina 
Trinity  Oil  ft  Gas  Corporation 
Tucker  Prodactioo  Coiporadaa 
UTB  Energy  Company 
Viae  Energy  Corporation 
Vista  Resources,  Inc. 
Warrior  Management  Coaipany 
Way  Oil  Company 
Weaver.  Games  W. 
Weaver  Exploration  Company 
Weaver /Brock 


Wellhead  Ventuim  Corporation 
Wesley  R.  MdOnney 
vVesteni  Paulnv  ftftroletnn 
Wilson  Gaafwoeeehig 
WiademaM  Petalms.  iDC. 
ZinnPstrotaamCainpenir     • 

Appendix  fr— Uqindeted  nnt  Seoers 

Ivanhoe  Petroleum  Company 
Jacobs,  R  L  Oil  ft  Gas  Company 
Jacot)e,  Ross 
Mallard  Sxploration 

PhiUipaffaricer 
Robert  &  Coleman 

[FR  Doc  91-3520  Filed  2-19-01;  «:4S  am] 
MlWa  COM  •MT-ei-ll 


P>ocirat  Noa.  CP-»l-10M-oeo,  at  aL] 


Colombo  Intaratal*  <Im  Co,  •!  aL; 
Natural' 


Take  notice  that  the  fotiowii^  filings 
have  beeo  niBde  with  the  Commission: 

1.  Colotado  fcatafalala  Gaa  CeiBpaiiy 

[Docket Noa.  CPai-1094-a30.^  CPBl-lOBS- 
000] 

Februarys  un. 

Take  notice  that  on  January  31. 1991. 
Colorado  Interstate  Gas  Company 
(Applicant),  filed  in  the  above 


■  These  prior  notice  requests  m»  i 
coneolidatod. 


referenced  dockets,  prior  notice  requests 
pursuant  to  t9  157.205  and  284.223  of  the 
Comnusuon's  Ragulatlons  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
varioos  shippers  under  its  blanket 
certificate  issued  pursuant  to  sectiofi  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  jprior  notice  requests 
which  are  on  file  mth  the  Commission 
and  open  to  public  inspection  and  in  the 
attached  appendix. 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation  - 
service,  the  appropriate  tran^jortatioo 
rate  schedule,  the  peak  day,  average  day 
and  annual  vdomes,  and  the  docket 
numbers  and  initiation  dates  of  the  120- 
day  transactions  under  i  284.223  of  the 
Commisaion's  Regulations  has  been 
provided  by  the  Applicant  and  is 
included  in  the  attadied  appendix. 

The  Applicant  also  states  that  it 
would  provide  the  service  for  each 
shipper  under  an  executed 
tranaportatitm  agreement  and  that  the 
applicant  woold  chacge  rates  and  abitie 
by  the  terms  and  cooditians  of  the 
referenced  txansportatian  rate 
schedule(s). 

Comment  date:  March  21, 1991,  in 
accordam»  wi&  Standard  Paragraph  G 
at  the  end  of  this  notice. 


•^^^%rfW^w%  r^^#«  nvVaW 

■e(9 

Apptnant 

SHppflT  nttn6 

Average 

PeekOay.i 

average 

annual 

PoMsol 

Start  up  date,  rate 
schedule 

R6C6ipt 

Detvery 

RaMed  >  dockets 

CP-i-ioe4-ooo 

Colondo  Marstate 
QasCompeny, 
P.aeaa1t)«7 
OataaSo  Sprg.. 
CO  80944. 

Colorado  Interstata 
Gaa  Company. 
P.O.  Box  1087. 
Colorado  Sprg., 
.CO  80044. 

Texaco  Qm 
Mvtwling,  Inc 

CoMliI  Chwn, 

8.000 

B/XX) 

2.900.000 

S.000 

5,000 
1,825,000 

WY 

wy 

TV  nic 

11-1-90,  TF-1 

12-1-90,  TF-1_ 

CPe6-589-000, 

(i-di-ai) 

CP91-109S.O00 
(1-31-91) 

00 

ST91 -5333-000. 

CP8&-5S9-000. 
STW-5751-OOa 

I  are  alHMn  ki  lief      . 
■The  CP  docket  oorreaponds  to 


Indfcaled. 
appiicanrs  biSNket  transportation  certifKate.  If  an  ST  docket  is  shosn,  120^%  transportation  sen^ioe  was  reported  in  tt. 


2.  KN  Energy.  Inc. 

rOocket  Noe.  CP91-1077-000,  CPSl-lOTS-Oee, 

CPtn-io7»-oaoj 

February  4. 1991. 

Take  notice  that  on  January  31, 1991. 
K  N  Energy,  Inc  (Applicant),  P.O.  Box 
150285,  Lakewood,  Colorado  80214,  filed 
in  the  above  referenced  dockets  prior 
notice  requests  pursuant  to  18 157.205 
and  284.223  of  the  ComaMssion's 
Regulations  under  the  Natnial  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
its  blanket  certificate  issiiea  in  Docket 


No.  CP8»-1043-000,  pursuant  to  section 
7  of  the  Natural  Gas  Act  all  as  more 
fully  set  forth  in  the  requests  that  are  on 
file  with  the  Commission  and  <^>en  to 
public  inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  overage  day 
and  amnual  volumes,  and  the  initiation 
service  dates  and  related  dodcet 


Tvese  priepiwflca 
coiuoUdeled. 


mot 


numbers  of  tiie  12D-day  transactions 
under  |  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement  and  that  Applicant  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  March  21, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


ftimeA  RegMer  /  Vol  gft  Na.  3t  /  Thtirtday.  February  14.  Mmn  1  MotJc- 


Ma. 


«ed) 


CP9t.M774Q0 

(01-31-91) 

CPB1-1078-000 
(01-31-01) 

CP91-1079-O00 
(M.««.*t) 


Company. 

American  Exploraflon 
Qas  Syetsms 


Oyoo-Qas  Martceting.  Inc. 


annuel 


38XXM) 
36,000 

12.77S.Q0O 
12.000 
12.000 

4,380j009 
20,000 

ao^eeo 

7.300,000 


OK,  TO. 
OK.TX. 


UBiRFB^^WnVB 


OK.TX_ 


K8. 


OK.TX- 


*  N  an  8T  doclial  is  sitowa  120^  tanaportation  aervlce  «»as  reported  In  M. 


Start  up  flal%  rale 
srhsTMe.  s 


11-06-«9,fr-1. 

iT-t,ir-«t 


ei-M'M,  PT-l 
FT-2.PT-«,«nn. 

«S4«'«i,«T-1, 
fT<ff-8, 

I  II  ■  ■>  I  I 


ST91-«497-«0e, 
10-29^90. 

8TB1-«S71-O00, 
12-20-9a 

tlW  IMS  WD, 
11-2S-90. 


S.  ValGas.  L,P.,  VJLC  CSm  Systams, 
LPn  Wastam  G«s  Maikoting  USA 
Limited 

[Docket  Nos.  a87-7fi6.00K,  Cl8r-«2S-007. 
Cl8»-64fi-003] 

February  4. 109L 

Taka  Botiea  that  on  fanuary  23.  l«tl, 
Val  Gm.  LP.  and  ViiC  Gas  Systems, 
LP.  of  Sao  KkCttlloufh  Avoaue.  Sra 
Antonio.  Texas  78215.  and  Western  Gas 
Marketiag  USA  Umiiad  of  SMie  223a  LB 
127. 000  North  Paari  Street  Plasa  of  the 
Americas.  Oaliaa.  Texas  75201 
(Applicants),  each  filed  an  application 
pursuant  to  sections  4  aad  7  of  the 
Natural  Gas  Act  end  tha  Federal  Energy 
Reptlatory  Co— iasion's  (CoouBisaien) 
ragulatioBS  tberetiader  to  amead  their 
blanket  liaiiled-lenB  certificates  with 
pragranted  ebandonaent  previouaiy 
issued  by  the  Commisaien  in  Docket 
Nos.  €187-788-004.  a87-82&-006  and 
087-648-002  for  tems  expiring  March 
31, 1991  to  extend  the  term  of  Sttdi 
authorixatioBa.  all  as  mora  fidly  set  fordi 
in  the  ^^caticms  whidi  are  en  file 
wittiaQote  fiiUy  set  forth  in  die 
applications  which  are  on  file  with  the 
Commisstoa  and  open  for  pablic 
inspection.' 

ApplicanU  in  Docket  Nos.  087-825- 


'  l^is  aoHos  does  sot  prfrviiis  for  rtwwili^istiif 
for  hearing  of  the  several  matter*  covered  herein. 


005  and  087-825-4)07  request  extension 
for  one  year,  throu^  March  31. 1992. 
Applicant  in  Docket  Na  087-788-005 
also  requests  that  its  blanket  certificate 
be  amended  to  include  sales  for  resale 
in  Interstate  commerce  of  importcMl  LNG 
bom  aH  sources.  Applicant  In  Docket 
Na  087-848-003  requests  extension  for 
an  tmlimited  term  or  for  one  year  from 
the  date  Applicant  accepts  the  amended 
certificate.  Applicant  In  Docket  No. 
O88-M8-003  also  requests  that  its 
blanket  certificate  be  amended  to 
include  sales  for  resale  in  interstate 
commerce  of  (1)  liquefied  natural  gas.  (2) 
gas  purchased  bom.  interstate  natural 
gas  pipeline's  pursuemt  to  interruptible 
sales  service  (ISSJ  programs,  and  (3)  gas 
purchased  bam  "non-first  sellers"  such 
as  intrastate  pipelines  and  local 
distribution  companies. 

Comment  date:  F^bnnjy  22, 1061.  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

4.  Transcontinental  Gas  Pipe  line 
Coipenlieq.  IkaoecoBtiaentri  Gaa  Pipe 
Line  Cofpotatten,  A>aiI^ieUiie 
Cfw^peny 

[Docket  Noe.  cpn-Mse-ooe,  CP9i-ioe7-oaa 

CP91-10e8-000] 
February  4. 199L 

Take  notice  that  the  above  referenced 
companies  {Applicants)  filed  in 
respective  dockets  prior  notice  requests 


pursuant  to  S§  157.205  and  284.223  of  the 
Commission's  Regulations  tmder  the 
Nataral  Gee  Act  far  euthoricatfoB  to 
treBspoct  BatMiel  SB*  en  behalf  of 
various  shippew  uadar  Uaaket 
certificates  iaauad  pursiiat  to  aectioB  7 
of  the  aatknal  Gas  Act  aH  as  Bion  Ail^r 
set  Sotth  in  the  pior  notfee  MQuests 
which  ere  on  file  with  the  Coawnission 
and  open  to  pubUc  inspection.* 

Information  applicable  to  each 
transaction  indudlAg  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  Ae  appropriate  transportation 
rate  schedrde,  the  peak  day,  average 
day,  and  annnd  voltmes,  and  tiie 
docket  nunfbers  and  initlatitm  dates  of 
the  120-day  transactioM  tmder  1 284.22S 
of  tiie  Coamiesion'a  Reguletiotts  has 
been  provided  hy  the  Applteents  end  is 
included  in  the  ettached  eppendix. 

The  Applicaato  also  state  that  each 
woold  peovide  the  service  for  eadi 
shipper  under  aa  executed 
transportation  agreement  and  that  &e 
Applicants  would  charge  rates  and 
abide  by  the  terns  and  conditions  of  the 
refersaoed  transportatioB  rate 
schedules. 

CommeM  date:  March  21. 1001.  fai 
accordanoe  wMh  Sleadard  Paragrarli  G 
at  the  eod  ef  tUs  netioe. 


*  sliese  pi  km  potlca  re^aseis  ere  boi 
eooaoiidalML 


Pocket  Na  (dete 


AppHcant 


Shipper  jMuaa 


Peak<ley.> 
awsrago 

annuii 


PoMaot— 


Receipt 


DeSvery 


Start  up  date,  rale 


CP9«-*0e»400 
(1-30-91) 


CP91-1067-000 
(1-30-91) 


Gas  Pipe 
Corporation,  Poet 
OHtce  BoK  1396. 
Houston,  TX 
7725(. 
TraneoonUnental 
Gaa  Pipe 
Corporation,  Poet 
Omoe  BoK,  1398, 
Houston,  TX 
77251. 


Amerada  Hasa 
CorporaSort 


Tradkig 
Company. 


SOODOO 

100,000 

38,500,000 


15,718,000 

400,000 

146,000.000 


OffTX. 


OeiA. 


i2-«-eo,ir. 


Off  TX,  Off  LA,  On 
TX,  On  LA  MS, 
PA. 


LA,  MS.  TX  SO, 
VA,  MO.  NJ.  PA, 
MY,QA.NCDE. 


12-1-90,  IT. 


ST91.4S37.400. 


ST91 -6106-000. 
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OocMNakMt 

Appfcam 

SNpparnanw 

PMkdiy.> 

tSff 

Points  of-^ 

Start  up  date,  rata 
aciiadula 

Related '  dockats 

M) 

R#C9ip( 

OMvwy 

CP91-1068-000 
(1-30-91) 

ANR  PfpMfW 

ConnMny.SOO 
M  48243. 

Gaiwat  Motors 
CoiporaUon. 

6.000 

6.000 

2.190.000 

On  LA.  Off  LA 

IN 

12-1-90.  fTS-1 

ST91 -6205-000. 

a  afKwn  In  MM8tu  uniaaa  ottianriaa  Indkatad. 
*  Tha  CP  doeiiat  oofr«i)ond8  to  applcanTs  btankal  fcanaportaUon  cartiflcata.  If  an  ST  docket  is  shown.  iZO^y  transportatkxi  service  was  reported  in  K. 


5.  Tennessae  Gas  Pipeline  Company 

[Docket  No.  CP91-724-000] 

February  S,  1991. 

Take  notice  that  on  February  28, 1991. 
at  10  o'clock  ajn.,  the  Conunission  Staff 
will  convene  an  informal  technical 
conference  in  the  aboveK»ptioned 
proceeding  to  discuss  issues  related  to 
the  proposal  by  Tennessee  Gas  Pipeline 
Company  (Tennessee)  to  provide  fina 
transportation  service  of  up  to  256,000 
Mcf/d  and  to  construct  and  operate 
facilities  to  provide  such  service. 
Tennessee  states  that  the  proposed 
service  is  being  offered  as  a  competitive, 
mutually-exclusion  alternative  to  the 
westernmost  segments  of  the  Empire 
State  Pipeline  (Empire)  project.  The 
conference  will  be  held  at  die  ofRces  of 
the  Federal  Energy  Regulatory 
Commission,  810  Ist  Street  NE., 
Washington,  DC  20426.  All  interested 
parties  are  invited  to  attend.  Attendance 
at  the  conference  will  not  confer  party 
status. 

For  further  information  contact 
Horatio  A.  Cipkus,  Office  of  Pipeline 
and  Producer  Regulation.  Federal 
Energy  Regulatory  Commission,  room 
730&-L.  825  North  Capitol  Street  NE., 
Washington.  DC  20426,  (202)  206-2150. 


6.  CU  Energy  Marketing,  Inc 

[Docket  No.  091-53-000] 
February  5. 1991. 

Take  notice  that  on  January  29, 1991. 
CU  Energy  Marketing,  Inc.  (CU  Energy) 
of  600.  800  Sixth  Avenue  SW.,  Calgary, 
Alberta,  Canada  T2P  3G3,  filed  an 
appUcation  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  for 
an  imlimited-term  blanket  certificate 
with  pregranted  abandonment  to 
authori2e  sales  for  resale  in  interstate 
commerce  of  domestic  and  imported 
natural  gas  subject  to  the  Commission's 
NGA  jurisdiction,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
pubhc  inspection. 

Comment  date:  February  25, 1991,  in 
accordance  with  Standard  Paragraph  ] 
at  the  end  of  this  notice. 

7.  Transwestem  npeline  Company 

[Docket  Nos.  CP91-1057-000,*  CP91-1058- 
000] 

February  5, 1991. 

Take  notice  that  on  January  30,.  1991. 
Transwestem  Pipeline  Company 
(Transwestem).  1400  Smith  Street,  P.O. 
Box  1188,  Houston.  Texas  77251-1188 


*  These  prior  notice  requests  sre  not 
consolidated. 


filed  in  the  above  referenced  dockets, 
prior  notice  requests  pursuant  to 
S  i  157.205  and  284.223  of  the 
Commission's  Regulations  imder  the 
Natiu'al  Gas  Act  for  authorization  to 
transport  natiu'al  gas  on  behalf  of 
various  shippers  imder  Transwestem's 
blanket  certifiate  issued  in  Docket  No. 
CP88-133-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  pubUc  inspection  and  in  the 
attached  appendix. 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day.  and  annual  volimies,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  §  284.223 
of  the  Commission's  Regulations  has 
been  provided  by  Transwestem  and  is 
included  in  the  attached  appendix. 

Transwestem  also  states  that  it  would 
provide  the  service  for  each  shipper 
tmder  an  executed  transportation 
agreement,  and  that  Transwestem 
would  charge  rates  and  abide  by  the 
terms  and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  March  22, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (data  fitod) 

Shipper  name 

Peak  day.' 
average 

anrwal 

Points  Of 

Start  up  date,  rate 
schArtiile 

Related '  dockets 

Receipt 

Oelivecy 

CP91-1057-000 

Company. 

CasponGasCo. 
Company. 

50.000 
37.500 

18.250.000 
60.000 
45.000 

21.900.000 
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in  MMBtu  unless  otherwise  irxjicaled. 
corresponds  to  applicant's  blanket  transportation  certificate.  If  an  ST  docket  la 


shown.  120-day  transportatton  aen/ice  was  reported  in  It 
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8.  Miagbaipfi  Bwer  Trtesmisiioa 
CorporattoB 

[Docket  Nos.  CP»l-ie63-O0a  CP»l-lO5S-O0e, 
CP91-105e-000] 

February  0, 1991. 

Take  notice  that  on  January  30. 1991. 
Mississippi  River  Transmission 
Corporation,  9900  Clayton  Road.  St. 
Louis.  Missouri  63124.  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  9  S  157.205  and  284.223  of  the 
Commission's  Regulations  under  die 


Natural  Gas  Acat  far  anthariwrtioB  to 
tmispert  mhiral  gas  on  behalf  of 
various  sUppers  under  tts  blanket 
certificate  uisiied  in  Docket  Ho.  CP80- 
1121-000.  pursuant  bo  sectioo  7  of  the 
Natural  G«u  Act  all  as  more  fully  e^ 
forth  in  the  prior  notice  requests  which 
are  on  file  with  the  Coramisaioo  and 
open  to  public  inspection.' 
A  stunmary  of  each  transportation 


*  These  prior  notice  xequests  are  not 
consolidated 


service  which  lachides  the  shippers 
identity  the  peak  day.  averags  day  and 
anmial  vaUines.  <he  receipt  p«iBt(s),  ihe 
deUvery  poiBl(s|,  the  appttoeUe  rate 
schedtda.  and  the  docket  nimber  and 
Service  cootaHacement  date  ef  the  120- 
day  automatic  aethoiiEation  onder 
S  284.223  of  the  Commission's 
Regulations  is  provided  in  the  attached 
appendix 

Comment  date:  March  25. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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In  MMBtu  uiilaaa  otherwlee  indicated. 

to  sppioaars  Manket  transportalton  certificat&  M  an  ST  dockat  is 


shown.  120Klay  tranaportatlen 


Int. 


9.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP91-10e»-OQO] 
February  6, 1991. 

Take  notice  that  on  January  31. 1901. 
Colorado  Interstate  Gas  Company 
(CIG).  Post  Office  Box  1087,  Colorado 
Springs,  Colorado  80944,  filed  in  Do(^ 
No.  CP91-1093-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR 157J205).  for  authorization  to 
establish  two  new  points  of  delivery  for 
Eastern  Colorado  Utility  Company 
(Eastern  Colorado),  an  existing  customer 
of  CIG,  under  CIG's  blanket  certificate 
issued  in  Docket  No.  CP83-21-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  aiul 
open  to  public  inspection. 

CIG  states  that  it  proposes  to 
construct  and  operate  two  new  points  of 
delivery  for  Eastern  Colorado  in  Adams 
and  Kiowa  Counties.  Colwado.  It  is 
stated  that  the  Adams  County  delivery 
point  would  be  utilized  by  Eastern 
Colorado  to  provide  service  to  a  non- 
hazardous  waste  disposal  facility.  It  is 
further  stated  that  tiie  Kiowa  County 
delivery  point  would  be  utilized  by 
Eastern  Colorado  to  provide  servioe  to 
pig  farms.  CIG  indicates  that  the 
maximmn  volume  of  gas  for  delivery  at 
the  Adams  County  location  would  be  25 
Mcf  per  day  and  286  Mcf  per  day  et  the 
Kiowa  Cotmty  location.  CIG  stales  that 


no  change  in  Eastern  Cokwado's 
entitiements  is  prc^KMed. 

CIG  states  that  it  would  experience  no 
significant  impact  on  its  peak  day  or 
annual  taiet  reauhing  from  the  addition 
of  the  proposed  delivery  points  and  die 
anticipated  deUveries  resulting  from  the 
proposal  woukl  be  accommodated  by 
CIG's  existing  transmission  system 
without  detriment  or  disadvantage  to 
CIG's  other  customers. 

Comment  date:  March  25. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  eiul  of  this  notice. 

10.  Transcontinental  Gas  Pipe  line 
Coiporation 

[Docket  No.  CP91-1027-000] 
February  6, 1991. 

Take  notice  that  on  January  25, 1991. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  an 
application  with  the  Commission  in 
Docket  No.  CP91-1027-000  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act 
(NGA),  requesting  permission  and 
approval  to  abandon  a  transportation 
service  it  provides  for  Natural  Gas 
Pipeline  Company  of  America  (Natural), 
aU  as  more  fully  set  forth  in  the 
application  which  is  open  to  public 
inflection. 

Transco  states  that  a  Commiasion 
order  issued  January  23, 1979.  in  Docket 
No.  CP7S-431  (6  FERC  iSljOU) 
authorized  it  to  transport  and  deliver  ap 


to  10,000  Mcf  of  natural  gas  per  day  for 
Natural  ptusuent  to  Transco's  FdC 
Rate  Schedule  X-iTS.  Transco 
transports  the  gas  for  Natural's  acooont 
£rom  South  Marsh  Island  Btodc  106, 
olbhore  Louisiana,  to  South  Marsh 
Island  Block  66,  offshore  Louisiana,  then 
onshore  via  its  Southeast  Louisiana 
Gathering  System  and  other  offshore 
Loutsiana  facilities  to  an 
interooDUBection  with  U-T  0£Uiore 
System  in  Cameron  Pariah,  Lotiisiana; 
Mobil  Oil  Corporation's  La  Gkvia  Mant 
in  Jim  Wells  Ceuofty,  TeKas;  and 
additional  intercannectioBS  in  Jim  Wells 
County,  Texas.  Transco  also  states  that 
Natural  via  a  January  24. 190a  letter 
requested  Transco  to  terminate  the 
transportation  service  effective  January 
25. 1991.  No  facilities  woukl  be  affected 
by  Transco's  propoaed  emenrimewt. 

Comment  date:  February  27. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

11.  Natural  Gas  P^Bne  Company  of 
Amenca 

[Docket  Not.  (3*91-1123-009.  C791-11M-00S] 
February  6  XWL 

Take  notice  that  Natural  Gas  Pipeline 
Company  of  America,  701  East  22nd 
Street  Lombard.  Illinois  00148 
(ApplieantJ  fBed  in  the  above-referenced 
dockets,  prior  notice  requests  pursuant 
to  SS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
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traiuport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.'' 


Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 


under  9  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  25, 1991,  in 
accordance  %vith  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  Hmm  prior  notica  rcquesU  an  not 
conaobdated. 
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12.  Midwestern  Gas  Transmission 
Company 

[Docket  No.  CF91-1125-000] 

February  8, 1991. 

Take  notice  that  on  February  4, 1991, 
Midwestern  Gas  Transmission 
Company  (Midwestern),  P.O.  Box  2511, 
Houston.  Texas  77252,  filed  in  Docket 
No.  CP91-1125-000  a  request  pursuant  to 
8  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CTR  157.205)  for  authorization  to 
provide  an  intemiptible  transportation 
service  for  Howell  Gas  Management 
Company,  a  marketer,  under  the  blanket 
certificate  issued  in  Docket  No.  CP9G- 
174-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Midwestern  states  that,  pursuant  to 
an  agreement  dated  December  21, 1990, 
under  its  Rate  Schedule  FT,  it  proposes 
to  transport  up  to  50,000  Dt  per  day 
equivalent  of  natural  gas.  Midwestern 
indicates  that  the  gas  would  be 
transported  from  Rvarious,  and  would 
be  redelivered  in  Dvarious.  Midwestern 
further  indicates  that  it  would  transport 
50.000  Dt  on  an  average  day  and 
18,250,000  Dt  annually. 

Midwestern  advises  that  service 
under  S  284.223(a)  commenced  January 
1, 1990,  as  reported  in  Docket  No.  ST91- 
6541-000. 

Comment  date:  March  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


13.  Florida  Gas  Transmission  Company 

[Docket  No.  CP91-1160-0(X)J 
February  6, 1991.     >    ' 

Take  notice  that  on  February  5, 1991, 
Florida  Gas  Transmission  Company 
(FGT).  PO.  Box  1188,  Houston. Texas 
77251-1188,  filed  in  Docket  No.  CP91- 
1160-000  a  request  pursuant  to  S  157.205 
and  284.223  of  the  Commission's 
Regulations  tmder  the  Natiiral  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  perform  an  intemiptible 
transportation  service  for  Florida  Gas 
Utility  (shipper]  tmder  the  blanket 
certificate  issued  by  order  issued  in 
Docket  No.  RP89-5O-O00,  et  al,  pursuant 
to  section  7{c)  of  the  Natural  Gas  Act, 
all  as  more  fdly  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  Florida  Gas  proposes  to 
implement  a  transportation  service 
agreement  dated  November  27, 1990, 
providing  for  a  maximum  transportation 
quantity  of  924,974  million  Btu  per  day. 
It  is  indQcated  that  Florida  Gas  would 
receive  the  gas  at  specified  points 
located  in  Texas,  Louisiana,  Alabama, 
Mississippi,  and  Florida  as  well  in  the 
offshore  areas  of  Texas  and  Louisiana 
and  redeliver  the  gas  at  specified  points 
located  in  Texas,  Louisiana,  Alabama, 
Mississippi,  and  Florida  as  well  as  the 
offshore  areas  of  Texas  and  Louisiana. 
Florida  Gas  estimates  peak  day,  average 
day  and  annual  volumes  of  924,974 
million  Btu,  693,731  million  Btu,  and 
337,615,510  million  Btu,  respectively.  It  is 
stated  that  Florida  Gas  initiated  a  120- 
day  transportation  service  for  shipper 
on  November  27. 1990,  as  reported  in 
Docket  No.  ST91-6408-000. 

Florida  Gas  states  that  no  new 


facilities  would  be  required  to 
implement  the  service.  Florida  Gas 
indicates  that  it  would  charge  the  rates 
and  abide  by  the  terms  and  conditions 
of  its  Rate  Schedule  ITS-l. 

Comment  date:  March  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Panhandle  Eastern  Pipe  Line  . 
Company 

[Docket  Nos.  CP91-1083-000,  CP01-10e4-00a 

cpsi-ioBS-ooo,  cP9i-io8e-ooa  cpgi-ioss- 

000,  CP91-108»-000] 
February  6, 1991. 

Take  notice  that  Applicant  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  99  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volimies,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 
under  9  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
under  executed  transportation 


*  Theia  prior  notice  requett*  are  not 
coniolidated. 
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agreement  and  that  Applicant  would  and  conditions  of  the  referenced 

charge  the  rates  and  abide  by  the  terms       transportation  rate  schedules. 
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Transtate  Gas  Service 
(Marketer). 

Tranaok  Ventures  Co. 
(Marketer). 


Comment  date:  March  25. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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ST91-eOO&-000. 
ST91 -4008-000. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NR.  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  tmder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grcmt  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessaiy  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  purauant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
9  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdravm 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 

J.  Any  person  desiring  to  be  hefird  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washingtoa  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 


proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  tmless  otherwise  advised,  it  will  be 
imnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lms  D.  Casbell. 
Secretary. 

[FR  Doc.  91-3536  Filed  2-13-91;  8:45  am] 
BIUJNO  coos  S717-01-4I 


[Docket  No.  CP91-1082-000,  et  aL\ 

Tennessee  Gae  Pipeline  Co^  et  al.; 
Natural  Gas  Certificate  Fillnga 

February  8, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  C791-1082-000] 

Take  notice  that  on  January  31, 1991, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston 
Texas  77252,  filed  in  Docket  No.  CP91- 
1082-0(X),  a  request  pursuant  to 
9  9  157.205  and  284.223  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  to  provide  firm 
transportation  service  for  Eagle  Natural 
Gas  Company  (Eagle),  a  marketer,  under 
its  blanket  certificates  issued  in  Docket 
Nos.  CP87-115-000  and  RP89-84.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection, 

"Tennessee  proposes  to  transport  up  to 
10,000  dekatherms  (dt)  of  natural  gas  for 
Eagle  on  a  peak  day  and  average  day. 
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and  ajSftOOD  dt  an  an  anniial  baaia, 
under  its  FT-A  Rate  Sdiedule. 
Tennessee  states  that  it  trould  transport 
the  for  Eagle  from  receipt  points  located 
OLA  to  a  delivery  point  located  in  MS. 
Temeseee  avers  dtat  dte  oitiinate  point 
of  delivery  is  in  FL  Tennessee  indicates 
that  such  service  conunenced  on 
Jammry  10. 1991.  as  reported  in  Dodcet 
No.  ST90-6617. 

Ceauaeat  date:  March  2S.  1091,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Ttunkline  Gas  Company 

[Dodnt  Na  a>91-10e7-<M0] 
Febniaiy  8, 1991. 

Take  notice  that  on  |anuaiy  31, 1991, 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642.  filed  in  Docket  No.  CP91-1QB7-000. 
a  request  pursuant  to  §9  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act,  to  provide 
traiuportation  service  on  an 
intemiptible  basis  for  Entrade 
Corporation  (Eatrade).  under  its  blanket 
certificates  issued  in  Docket  No.  CPSfr- 
586-000.  an  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  pid>Iic  inspection. 

Trunluine  proposes  to  transport  up  to 
50.00Q  Mcf  of  natural  gas  for  Coastal  on 
a  peak  day,  approximately  50,000  Mcf 
on  an  average  basis  and  18,250,000  Mcf 
on  an  annual  basis,  under  its  PT  Rate 
Schedule.  Tniakliiie  states  that  it  woold 
transport  the  gas  frt)m  receipt  points  in 
IL.  LA.  TN,  TX.  OLA.  and  OTX  to 
Transco  and  ANR  in  LA.,  Trunkline 
indicates  that  such  service  commenoed 
on  November  28. 1990.  as  reported  in 
Docket  No.  8T91-8824. 

Comment  date:  March  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Gulf 


S.I 
Company 

[Docket  No.  CP91-1080-000] 

Take  notice  that  on  January  3L 1991. 
Columbia  Gulf  T^ansmisdon  Company 
(Columbia  Gulf),  2603  Augusta.  Houston. 
Texas  77057.  filed  in  Docket  No.  CP91- 
1060-000.  a  request  pursuant  to 
§1 157.205  and2M.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act,  to  provide 
transportation  service  for  Coastal  Gas 
Marketing  Company  (Coastal),  under  its 
blanket  certificates  issued  in  Docket 
Nos.  CP8e^239e-a00  andRPB9-64.  aQ  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 


Columbia  Gatf  proposes  to  transport 
up  to  saoOOMMBtu  of  natural  gas  for 
Coastal  on  a  peak  day,  approximately 
10,000  MMBtu  on  an  average  basis  and 
3,650,000  MMBtu  on  an  annual  basis, 
under  its  rrS-2  Rate  Schedule.  Cohmibia 
Gulf  states  that  it  would  transport  the 
gas  from  receipt  points  in  High  Island 
Blocks  446. 447A/448.  and  447B. 
Offshore  Louisiana,  to  a  point  in  High 
Island  Sock  470.  Ofishore  Louisiana. 
Columbia  Gulf  indicates  that  it 
commenced  service  for  Coastal  on 
December  1, 1900,  under  Section  284.223 
as  reported  in  Docket  No.  ST91-60ia 

Comment  date:  March  2S,  1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Northem  Border  PlpeBne  Coaipany 

[Dockat  No.  cm-nei-oa^ 

Take  notice  that  on  February  5, 1991, 
Northem  Border  Pipeline  Company 
(Northem  Border),  2223  Dodge  Street, 
Omaha,  Nebraska  68102,  filed  in  Docket 
No.  CP91-1161-000,  a  request  pursuant 
to  li  157.205  and  284JS23  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  to  provide  lntem)f>tible 
transportation  service  for  Texaco  Gas 
Marketing  Inc.  (Texaco  Gas  Marketing), 
under  its  blanket  certificate  issued  in 
Docket  No.  CP8»-395-4XX).  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  CommisaioB  and  open  to  public 
inspection. 

Northern  Border  proposes  to  transport 
up  to  125,000  MMBtu  of  natural  gas  for 
Texaco  Gas  Marketing)  on  a  petdi  day 
and  average  day  and  45,625,000  MMBtu 
on  an  annual  basis,  under  its  ITS-l  Rate 
Schedule.  Northem  Border  states  that  it 
would  transport  for  Texaco  Gas 
Marketing  from  multi^  receipt  points 
located  in  MT  and  ND  to  various 
delivery  points  in  ND,  MN,  and  10. 
Northem  Border  indicates  diat  such 
service  commenced  on  December  18, 
190a  as  reported  in  Docket  No.  ST91- 
6436. 

Comment  date:  March  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  OeuUiBiu  Natural  Gas  Company 

[Docket  No.  CP91-1070-000] 

Take  notice  that  on  January  30, 1991, 
Southern  Natural  Gas  Company 
(Southem),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563.  filed  in  Docket  Na 
CP91-1070-000  an  appiicatiaa  pursuant 
to  seotion  7(b)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  abandon 
a  portion  of  the  contract  deaiand 
allocated  to  South  Caaolina  Pipeline 


Corporation  (South  Carolina),  all  as 
more  fidly  set  forth  in  the  appUcetian 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  Southem  and  South 
Carolina  executed  a  new  service 
agreement  dated  December  1, 1990  for 
the  sale  and  purchase  of  natural  gas  in 
quantities  of  up  to  176,600  Mcf  per  day. 
It  is  further  stated  that  under  a  previous 
service  agreement  Southem  was 
obligated  to  provide  South  Carolina  with 
a  contract  demand  <rf  210.909  Mcf  per 
day.  Southem  states  that  since  under 
the  new  service  agreement  Southern  is 
obligated  to  serve  South  Carolina  with 
less  contract  demand  than  it  was 
previously  obligated  to  serve  under  the 
old  service  agreement  by  34,300  Mcf  per 
day,  Southem  seeks  to  abandon  this 
amount  of  firm  sales  service  effective 
December  1, 1990. 

Comment  date:  March  1, 1991,  ia 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

6.  Natural  Gas  Pipelina  Company  uf 
America 

[Docket  Nes.  CPM-lli»-O0a  CPM-lll»-aoa 

CPBi-1120-ooa  cpai-1121-ooa  CPBi-iiza- 

000] 

Take  notice  that  Natural  Gas  Pipeline 
Company  of  America,  7U  East  22Bd 
Street  Lombard,  nUnais  60148. 
(Applicant)  filed  in  the  above-referenoed 
do<d(ets  prior  notice  requests  pursuant 
to  I  i  157.205  and  284.223  of  die 
Conuttission's  RegulBtions  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  bdialf  of 
various  shippers  under  its  blanket 
certifihcate  issued  in  Docket  No.  CP86- 
582-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

'  These  prior  aotice  reqiieeti  are  iiot 
conaolidated. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  die  type  of  transportation 
service,  the  approi)riate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-d8y  transactions 
under  §  284.223  of  die  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  £5, 1901.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  Ned) 

Shipper  name  (type) 

Paakdn. 

annual 
MMBtu 

Receipt  points 

Delivery  points 

Contract  dale,  rale 
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CP91 -11 18-000 
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CP91-1 119-000 
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ST91 -6224-000 

(02-04-91) 
CP91 -11 20-000 

Various. 

Various ..     

Various 

12-06-90. 

ST91 -6072-000. 
12-01-90. 

ST91-S888-000. 

(02-04-91) 
CP91-1 121-000 

Various.      .~      ..... 

Various... 

(02-04-91) 
CP91-1 122-000 

Varfcxis „ 

12-01-00. 
ST91 -6874-000 

(02-04-91) 

12-01-90. 

7.  Transwestera  Pipeline  Company 

[Doclcet  No.  cpgi-ioao-ooo] 

Take  notice  Uiat  on  January  31, 1991, 
Transwestem  Pipeline  Company 
(Transwestem),  P.O.  Box  1188,  Houston, 
Texas  77251-1188.  filed  in  Docket  No. 
CP91-1080-000,  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  tmder  the 
Natural  Gas  Act  to  provide  intemiptible 
transportation  service  for  Oxy  U.S.A., 
Inc.  (Oxy),  a  producer,  under  its  blanket 
certificate  issued  in  Docket  No.  CP8&- 
133-000,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Transwestem  proposes  to  transport 
up  to  5,000  MMBtu  of  natural  gas  for 
Oxy  on  a  peak  day.  3,750  MMBtu  on  an 
average  day  and  1,825,000  MMBtu  on  an 
annual  basis,  imder  its  ITS-l  Rate 
Schedule.  Transwestem  states  that  it 
would  transport  for  OXY  from  receipt 
points  located  in  AZ,  NM,  OK.  and  TX 
to  a  delivery  point  located  in  NM. 
Transwestem  indicates  that  such 
service  commenced  on  January  1, 1991, 
as  reported  in  Docket  No.  ST91-6507. 

Comment  date:  March  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Florida  Gas  Transmission  Company 

[Docliel  No.  CP91-10ei-000] 

Take  notice  that  on  January  31, 1991. 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smitii  Stteel  Houston. 
Texas  77002,  filed  in  Docket  No.  CP91- 
1081-000,  a  request  pursuant  to 
§  S  157.205  and  284.223  of  Uie 
Commission's  Regulations  imder  the 
Natural  Gas  Act  to  provide  intemiptible 
transportation  service  for  Houston  Pipe 
Line  Company  (Houston),  under  its 
blanket  certificate  issued  in  Docket  Nos. 
CP89-555-000  and  RP80-50,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 


FGT  proposes  to  transport  up  to  50,0(X) 
MMBtu  of  natural  gas  for  Houston  on  a 
peak  day,  37.5(X)  MMBtu  on  an  average 
day  and  18.250,000  MMBtu  on  an  annual 
basis,  under  its  ITS-l  Rate  Schedule. 
FGT  states  that  it  would  transport  for 
Houston  from  receipt  points  located  in 
TX,  LA,  MS,  AL.  FL,  and  various 
counties  of  TX.  FGT  indicates  that  such 
service  commenced  on  December  22, 
1990,  as  reported  in  Docket  No.  ST91- 
6475. 

Comment  date:  March  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP91-1110-000J 

Take  notice  that  on  February  1, 1990, 
Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP91-1110-000  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  pipeline  lateral  and 
compression  facilities  which  would 
enable  CIG  to  transport  for  third  parties 
and  for  system  supply,  gas  produced  in 
the  Uinta  Basin  and  other  contiguous 
Rocky  Mountain  production  areas,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  CIG  proposes  to 
construct  and  operate  a  major  new 
lateral  facility,  designated  as  the  Uinta 
Basin  Lateral,  from  Uinta  County  in 
eastern  Utah  to  an  interconnection  with 
its  Wyoming  Mainline  in  southem 
Wyoming  near  the  town  of  Wamsutter 
in  Sweetwater  County.  It  is  stated  that 
the  project  would  consist  of 
approximately  223  miles  of  20-inch 
pipeline,  two  compressor  stations, 
totaling  26,390  horsepower,  measuring 
facilities,  and  certain  non-jurisdictional 
faciUties.  It  is  indicated  that  the 


capacity  of  the  proposed  lateral  is 
178,000  Mcf  per  day  and  the  project 
would  cost  an  estimated  $85,000,000. 
CIG  states  that  the  project  would  be 
financed  with  corporate  funds. 

CIG  explains  that  approximately  98 
percent  of  the  capacity  of  the  proposed 
lateral  is  committed  on  a  long-term 
basis:  64  percent  to  firm  transportation 
for  five  specific  shippers  for  contract 
terms  of  at  least  6  years  and  34  percent 
for  CIG's  system  supply.  CIG  states  that 
as  an  open-access  transporter,  it  would 
provide  intemiptible  transportation 
service  for  any  shipper  and  would  hold 
an  open  season  for  receipt  of  firm 
transportation  requests  subsequent  to 
the  receipt  of  an  acceptable  certificate 
for  the  proposed  facitities.  It  is  asserted 
that  all  transportation  service  would  be 
provided  pursuant  to  CIG's  FERC  tariff. 
Original  Volume  No.  3. 

If  necessary,  a  technical  conference 
will  be  convened  to  consider  issues  and 
concerns  raised  in  conjunction  with  the 
application. 

Comment  date:  March  1, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  United  Gas  Pipe  Line  Company 

[Docket  Nos.  CP91-1134-000,  CP91-1135-000, 
CP91-1136-000,  CP91-1137-000.  CP91-1138- 
000] 

Take  notice  that  on  February  4, 1991, 
United  Gas  Pipe  Line  Company 
[Applicant],  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  tiie  above 
referenced  dockets,  prior  notice  requests 
pursuant  to  S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP88-fr- 
(XX),  pursuant  to  section  7  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
prior  notice  requests  which  are  on  file 
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with  the  CommiMion  and  open  to  public 


Infonnation  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  tmnsportation 
sendee,  the  appropriate  traoeportation 


*  TImm  priornatice 
ooniolidated 


mot 


rate  schedule,  the  peak  day,  average  day 
and  annual  volomee,  ami  Ihe  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 
under  1 281223  of  the  Comnissioa's 
ReguJations  has  been  provided  by 
Applicant  and  is  summarized  in  (he 
attached  appendix. 

Applicaat  states  that  each  of  the 


proposed  services  would  be  provided 
under  aa  executed  transportatioB 
agreement,  and  that  Applicant  would 
charge  rates  and  abide  by  the  terms  and 
conditions  xA  4ie  referenced 
transportation  rate  schedule(s]. 

Comment  date:  March  25, 1991,  in 
accordance  wifli  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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11.  AIOL  PIpaliw  Oaapaay 

[Docket  Not.  C3>m-1114-«0a  CP91-1115-00a 
CPBl-llM-eOO) 

Take  notice  that  the  above  referenced 
companies  (Applicants)  filed  in 
respective  dockets  prior  notice  requests 
pursuant  to  98  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  die  prior  notice  requests 


which  are  on  file  with  the  Commission 
and  open  to  public  inspection.* 

Infanaatian  appficable  1o  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  approprriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  trader  i  284.223 


'These  prior  notice  requests  are  not 
consolidated. 


of  the  Commission's  Regulations  has 
been  provided  by  the  Appbcants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  each 
would  provide  &e  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  March  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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12.  Natural  Gas  PIpdiiia  Company  of 
America 

[Docket  Nos.  CPn-1072-000.  CPBl-lOTS-OOa 

CP9i-io74-ooa  cpn-vjT^-ooa,  cpqi-iots- 

000] 

Take  notice  that  on  lanuary  31. 1991, 
Natural  Gas  Pipeline  Company  of 
America,  701  East  22nd  Street.  Lombard. 
Illinois  60148,  (Natural)  filed  prior  notice 
requests  with  the  Commission  in  the 
above-referenced  dockets  pursuant  to 
S  S  157.205  and  284223  of  the 


Commission's  Regulations  trader  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  its 
blanket  certificate  issued  in  Docket  Na 
CP86-582-000.  pursuant  to  section  7  of 
the  NGA,  all  as  more  folly  set  forth  in 
the  requests  if«4iich  are  open  to  public 
inspectioiL* 

Information  applicable  to  each 
transaction,  including  the  shipper's 


*  These  prior  notke  requests  are  not  consolidated. 


identity;  the  tjrpe  of  tran^Mrtatioa 
service;  the  appropriate  transportation 
rate  sdwdule;  the  peak  day,  average 
day,  and  annual  vohnnes;  the  service 
initiation  date;  and  related  ST  dodcet 
number  of  the  120-day  transaction  tinder 
S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Natural,  as  stnnmarized  in  the  attadiet] 
appendix. 

Comment  date:  March  25. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Eneigy 
Regulat(»y  Commission,  825  North 
Capitol  Street,  NE,  Washington,  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  ptn^uant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regidatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 


the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motioa 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  ptirsuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act 

Lois  D.  Oshell. 

Secretary, 

[FR  Doc.  91-3535  Filed  »-13-«;  8:45  am) 

BKiaia  oooc  srt7-«i-H 


[Prt^ect  No.  10870-001-GeorgUl 

Fall  Line  Hydro  C04  Surrender  of 
Preliminary  Permit 

FelRuaty  8, 1991. 

Take  notice  that  Fall  Line  Hydro 
Company,  permittee  for  the  Caruther's 
Mill  Project,  located  on  the  Apalachee 
River  in  Walton  County,  Georgia,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  June  26, 1990.  and  would  have 
expired  on  May  31. 1993.  The  permittee 
states  that  the  proposed  project  would 
not  be  economically  feasible. 

The  permittee  filed  the  request  on 
November  2D.  1990.  and  the  preliminary 
permit  for  Project  No.  10870  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  imless  that  day  is 
a  Sattu-day,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
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through  the  fint  business  day  following 

that  day.  New  applications  involving 

this  project  site,  to  the  extent  provided 

for  under  18  CFR  part  4,  may  t>e  filed  on 

the  next  business  day. 

LobD-Caahdl. 

Secretary.  • 

pit  Doc  91-3533  Filed  2-l»-ei:  8:45  am] 
I  COM  •rir-M-M 


IDodnt  Hoc  TA91-1-1-002  and  RPM-281- 

AlabMiw-TennMM*  Natural  Qa«  Co; 
PropOMd  PQA  AdJustiMfrt 

Febniaiy  a  1991. 

Take  notice  that  on  January  31. 1991. 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee).  Post 
Office  Box  918.  Florence.  Alabama 
35631.  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  the  follo%ving  tariff  sheet: 

Twenty  Fourth  Revised  Sheet  Na  4 

The  tariff  sheet  is  proposed  to  become 
effective  January  1. 1991.  Alabama- 
Tennessee  states  that  the  purpose  of  the 
instant  filing  is  to  revise  its  rates  to 
reflect  the  implementation  of  an  interim 
settlement  approved  by  the  Commission 
on  December  17, 1990  in  Docket  No. 
RP8I>-251  and  to  make  certain 
corrections  to  its  previous  filings  in  the 
captioned  proceeding. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  State  Regulatory  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  StreetNE.. 
Washington.  DC  20428.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214. 385.211 
(1990].  All  such  protests  should  be  filed 
on  or  before  February  15, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
LoisD.CaalMl]. 
Secretary. 

(FR  Doc  91-3529  Filed  2-13-«l;  8:45  am] 
I  coot  S717-01-II 


[Dodnl  Na  TIM1-»-4«-001] 

ANR  PlfMilM  Co;  PropoMd  CttangM 
In  FERC  Qas  Tariff 

February  8. 1991. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR")  on  February  1, 1991 
tendered  for  filing  as  part  of  its  Original 
Volume  No.  1  FERC  Gas  Tariff,  six 
copies  each  of  the  following  tariff  sheets 
which  ANR  proposes  to  be  effective 
March  1, 1991: 

nfth  Revised  Sheet  No.  116 
Fourth  Revised  Sheet  No.  117 
Fourth  Revised  Sheet  No.  118 
Fourth  Revised  Sheet  No.  119 
Third  Revised  Sheet  No.  120 
Third  Revised  Sheet  No.  121 
Fourtli  Revised  Sheet  No.  124 
Fourth  Revised  Sheet  No.  125 
Third  Revised  Sheet  No.  126 
Third  Revised  Sheet  No.  127 
Second  Revised  Sheet  No.  130 
Second  Revised  Sheet  No.  131 

The  above  referenced  sheets  are  being 
submitted  as  the  second  and  final  part 
of  ANR's  Second  Annual  Reconciliation 
of  the  portions  of  buyout  buydown  costs 
recovered  by  means  of  Fixed  Monthly 
Charges  contained  in  Docket  Nos.  RP8&- 
45.  RP89-127.  RP89-193.  RP90-18.  RP90- 
46  and  RP91-35,  pursuant  to  fi  18.3  of  the 
General  Terms  and  Conditions  of  its 
Volume  No.  1  Tariff.  The  restated  Fixed 
Monthly  Charges  will  be  billed  by  ANR 
during  the  period  March  1. 1991  through 
January  31. 1992,  and  are  set  forth  on  the 
above  referenced  tariff  sheets. 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  sales 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NW. 
Washington.  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214. 385.211 
(1990).  All  such  protesto  should  be  filed 
on  or  before  February  15. 1991.  Protests 
will  be  considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
LoU  D.  CasheO. 
Secretary. 

[FR  Doc  91-3528  FUed  2-13-«l:  8:45  am] 
MUMQ  COM  S717-S1HI 


[DodMl  Na  TA91-1-31-400] 

Artda  Enargy  Raaourcaa;  Rling  of 
Raviaad  Tariff  8tM«ts  Raftecting 
Quartariy  PQA  Afljuatmant 

February  8. 1991. 

Take  notice  that  on  January  31. 1991. 
Arkla  Energy  Resources  (AER).  a 
division  of  Arkla.  Inc.  tendered  for  filing 
the  following  tariff  sheets  to  become 
effective  April  1, 1991: 

Original  Volume  No.  3 
12di  Revised  Sheet  No.  165.1 
2nd  Revised  Volume  No.  1 
2nd  Revised  Sheet  No.  11 
2nd  Revised  Volume  No.  1 
2nd  Revised  Sheet  No.  16 

These  tariff  sheets  reflect  AER's  third 
annual  PGA  filing  made  under  the 
Commissioner's  rules  of  Order  Nos.  483 
and  483-A. 

The  proposed  changes  would  ■ 
decrease  AER's  system  cost  by  $76,210 
and  its  revenue  fit)m  jurisdictional  sales 
and  service  by  $320  for  the  PGA  period 
of  April.  May.  and  June  1991  as 
adjusted. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825. 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  {§  1.8  and 
1.10  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  27. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
'  Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc  91-3524  Filed  2-13-01;  8:45  am] 
MLUNG  cooc  STir-oi-ai 


[Docket  Na  RP90-153-003] 

El  Paao  Natural  Gas  Co;  Motion  To 
Plaea  Tariff  Shaata  Into  Effect 

February  8. 1991. 

Take  notice  that  El  Paso  Natural  Gas 
Company  ("El  Paso"),  on  February  1. 
1991.  tendered  for  filing  pursuant  to 
Section  4(e)  of  the  Natural  Gas  Act  and 
1 154.67(a)  of  the  Federal  Energy 
Regulatory  Conunission's 
("Commission")  Regulations  under  the 
Natural  Gas  Act.  a  motion  to  place  into 
effect  on  February  1. 1991  certain  tariff 
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sheets  to  its  Second  Revised  Wchnae  Na 
1  FERC  Gas  Tariff. 

El  Paso  states  that  on  Aogust  1, 1990, 
it  filed  with  the  Commis^on  tn  the 
captioned  docket  a  revision  to  Rate 
Schedule  IS-1.  Interruptible  Sales 
Service,  in  compliance  with  the  order 
issued  March  16. 1990  at  Docket  Na 
CP86-332-003.  The  tendered  tariff 
sheets,  when  accepted  by  the 
Commission  and  permitted  to  become 
effective,  serve  to  (i)  provide  that  title 
transfer  of  interruptible  sales  gas  shall 
occur  at  mainline  receipt  points  and  (ii) 
provide  for  the  elimination  of  the 
fninimiiin  rate  under  Rate  Schedule  IS-1. 
By  order  issued  August  31, 1990  at 
Docket  Na  RP90-153-000.  the 
Commission  conditionally  accepted  the 
tariff  sheets  for  filing,  suspended  their 
effectiveneas  for  five  (5)  months  to 
become  effective  February  1. 1991. 
subject  to  refund,  subject  to  the  outcome 
of  EL  Paso's  pending  rate  case  at  Docket 
No.  RP8a-44-0Q0,  el  a/.,  subject  to 
various  other  proceedings,  and  subject 
to  the  outcome  of  the  technical 
conference  established  in  such  order. 

El  Paso  also  states  that  on  September 
17. 1990  at  Docket  No.  RP9O-153-000  in 
compliance  with  the  August  31. 1990 
order.  EI  Paso  filed  a  revised  tariff  sheet 
reflecting  tariff  language  stating  that  any 
discount  from  the  overall  maximum  ISS 
rate  shall  be  deemed  to  have  come  horn 
the  transportation  component  of  the 
overall  rate  before  coming  from  any 
other  component  of  the  overall  rate  and 
workpapers  with  detailed  calculations 
of  the  gas  and  non-gas  components  to 
support  the  calculation  of  the  maximum 
rate  under  Rate  Schedule  IS-1  and 
address  the  questions  set  forth  in  part  E 
of  the  order. 

El  Paso's  motion  placed  into  effect 
those  tariff  sheets  approved  by  the  . 
Commission's  August  31. 1990  order,  as 
revised  in  the  September  17, 1990  filing, 
effective  February  1. 1991.  Such  tariff 
sheets  incorporate  all  appUcable  rate 
changes,  as  approved  by  the 
Commission,  whidi  have  occurred  since 
the  initial  filing. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  each  person 
designated  on  the  official  service  fist 
compiled  by  the  Secretary  in  Dodcet  No. 
RP90-153-00O,  and.  otherwise,  npon  aU 
interstate  pipeline  system  customers  of 
El  Paso  and  all  interested  state 
regulatory  commissions. 

Any  person  desiring  to  pfx)test  said 
filing  should  file  a  protest  with  die 
Federal  Energy  R^ulatory  Commission, 
825  North  Capitol  Street  NE., 
Weahhigton.  DC  20426,  in  accordance 
witfi  Rnles  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385.214, 385.211 


(1990)).  AH  such  protests  should  be  filed 
on  or  before  February  15. 1991.  Protests 
will  be  considered  by  the  Commission  tn 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Q^ies  o(  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
LoisaCariMll, 
Secretary. 

[FR  Doc.  91-3525  Filed  2-13-01;  MS  am] 
wuMO  ccot  nn-9%-m 


[Docfcd  Nos.  RPM-37-015:  RPM-«2-01% 
CP90-406-003:  CP7S-104-0741 

High  Island  Offstiora  Syatam; 
Compliance  Filing 

February  8, 1991.  . 

Take  notice  that  on  Jannary  29. 1991, 
High  Island  Offshore  System  (HIOS) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  the  following 
tariff  sheets  reflecting  a  reduction  in 
HIOS'  rates  effective  March  1. 1991: 

First  Revised  Vohiae  Na  1 

Fifth  Revised  Sheet  Na  8 
Second  Revised  Sheet  No.  8A 

Pursuant  to  Article  VI  of  the  HIOS 
Stipulation  and  Agreement  approved  by 
the  Ccmimisaioa  on  October  30, 1990,  in 
the  above-designated  proceedings,  HIOS 
has  filed  revised  tariff  sheets  to  reflect 
reductioru  in  the  annual  amounts 
charged  to  HIOS  fw  measurement 
dehydration  and  separation  under  ANR 
Pipeline  Company's  Rate  Schedule  X-e4. 
as  ai^Hwed  by  the  Conmiission  in  a 
Letter  Order  dated  January  3, 1991  in 
Docket  Na  RP8&-39-003. 

Any  person  desiring  to  protest  said 
filing  shotild  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  Norft  Capitol  "Street  NE.. 
Washington,  DC  20428.  bi  accordance 
vriA  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  (1990)).  All  such  protests  should 
be  filed  on  or  before  February  15. 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
approximate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
die  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Cashell. 
Secretary. 
[FR  Doc  91-3SS4  FUkI  s-ia-ei:  ft4l  ■»] 
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[Docket  Na  TA91-6-000] 

Mfdaraatam  Qaa  Transmlsalon  Co4 
Rata  FIHng  Pursuant  to  Tariff  Rata 
Adjuatmant  Provlaiona 

February  8, 199L 

Take  notioe  that  on  January  31, 1990^ 
Vfidwestem  Gas  Transmission 
Company  (Midwestern)  filed  the 
following  revised  tariff  sheets  to  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  to  be  effective  April  1, 1990c 

Twenty-third  Revised  Sheet  No.  5 
Eighteenth  Revised  Sheet  No.  6 

Midwestern  states  that  the  purpose  of 
this  revision  is  to  change  the  rates  on 
Midwestem's  system  through  the 
Annual  Purchased  Gas  Adjustment 
(PGA)  filing  pursuant  to  Sections  18  and 
19  of  the  General  Terms  and  Conditions 
of  Midwestem's  Tariff. 

Midwestern  states  that  the  Current 
Purdiased  Gas  Cost  Rate  Adjustments 
reflected  on  Revised  Sheet  Nos.  5  and  6 
consist  of  $(.1396)  per  dekathenn 
adjustment  to  the  gas  rate,  and  a  $j02 
per  dekathenn  adjustment  to  the 
demand  rate. 

Midwestern  states  that  the  revisions 
also  to  reflect  a  $(.0214)  per  dekatherfti 
surcharge  adjustment  to  the  gas  rates 
and  a  $(.06)  per  dekathenn  surcharge 
adjustment  to  the  demand  rate  for 
amortizing  the  Unrecovered  Gas  Cost 
Account 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  aU  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  27, 1991.  ProtesU  will 
be  CMuidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  became  a  party 
must  file  s  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
LoiaaCashaB, 
Secretary. 
[FR  Doc  01-3527  FiUd  2-13-01: 8:45  am] 
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ItalloMi  FtMl  Qm  Supply  Corpormon; 
PropoMd  CtiangM  In  FERC  Qm  Tariff 

February  8. 1901. 

Taks  notice  that  on  Janoaiy  31. 1901. 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  fiUng  as  part 
of  ito  FERC  Gas  Tarifi.  Second  Revised 
Volume  Na  1.  the  following  tariff  sheets, 
proposed  to  become  effective  on 
December  5, 1990: 


Subctitute  Origiiial 
Substitute  Origiiial 
Substitute  Origiiul 
Substitute  Originel 
Substitute  Origiiial 
Substitute  Origiiul 
OrigiiMl  Sheet  Not. 
Substitute  Originsl 
Substitute  Original 
Original  Sheet  Nos. 
Substitute  Original 


Sheet  Nal 
Sheet  Na  2 
Sbeat  Na  6 
Sheet  Na  10 
Sheet  Na  11 
Sheet  Na  50 
51  through  63 
Sheet  Na  54 
Sheet  Na  289 
290  through  296 
Sheet  Na  296 


National's  filing  is  to  correct  its  tariff 
sheets  filed  on  December  3, 199a  to 
comply  with  the  Commission's  "Order 
Approving  Settlement  as  Modified  and 
Consolidating  Proceedings"  issued  on 
November  1. 1990  in  the  above- 
referenced  proceeding  ("Order").* 
National  states  that  its  substitute  tariff 
sheets  correct  its  inadvertent  omission 
of  its  T-1  Rate  Schedule  and  Service 
Agreement,  consistent  with  the  60Hlay 
transition  period  allowed  by  our  Order 
for  National's  implementation  of  "open- 
access"  blanket  transportation  service 
on  its  system. 

National  further  states  that  Substitute 
Original  Sheet  No.  11  is  to  correct  its 
previous  overstatement  of  the  minimum 
monthly  demand  quantity  for  Rate 
Schedule  RQ  sales  service  to  Eastern 
Natural  Gas  Company. 

National  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  the 
Regulatory  Commissions  of  the  States  of 
New  York,  Ohio,  Pennsylvania, 
Delaware.  Massachusetts  and  New 
Jersey. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20428.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214, 385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  February  15. 1991.  Protests 
will  be  considered  by  the  Commission  In 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 


proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
LoisaCashail. 
Secntaiy, 

[PR  Doa  91-3521  Filed  2-13-«l:  8:45  am] 
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[Oocfcat  Na  TA91-1-1A-004] 

National  FiMl  Qm  Supply  Corporation; 
Propoaad  Chanflaa  In  FERC  Qaa  Tariff 

February  8. 1991. 

Take  notice  that  on  January  31, 1901. 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  filing  as  part 
of  iU  FERC  Gas  Tariff,  the  following 
tariff  sheets,  proposed  to  become 
effective  on  January  1, 1991: 

First  Revised  Vohuna  Na  1 

4l8t  Revised  Sheet  No.  4 
Alternate  4l8t  Revised  Sheet  Na  4 

Second  Revised  Vohime  No.  1 

Substitute  First  Revised  Sheet  No.  5 
Alternate  First  Revised  Sheet  Na  5 
First  Revised  Sheet  No.  6 

National  states  that  its  filing  is  to 
comply  with  the  Commission's  "Order 
Accepting  and  Rejecting  Tariff  Sheets, 
Denying  Request  for  Waiver,  and 
Convening  Technical  Conference" 
issued  on  January  25, 1991.  in  the  above- 
referenced  proceeding. 

National  further  states  that  4l8t 
Revised  Sheet  No.  4  to  First  Revised 
Volume  No.  1  reflects  the  reallocation  of 
producer  demand  charges  for  recovery 
through  its  commodity  sales  rates,  and 
utilizes  as  base  tariff  rates  tiie  rates  in 
effect  prior  to  its  rate  case  settiement 
approved  by  the  Conmiission's  order 
issued  on  November  1, 1990  at  Docket 
Nos.  RP86-136-^XX).  et  al  In  addition,  an 
adjustment  is  said  to  be  made  for  the 
annual  reconciliation  of  National's 
Account  No.  858  costs,  as  previously 
shown  in  National's  revised  tariff  sheet 
filed  on  December  31, 1990  at  Docket 
Nos.  RP86-136-000.  et  al.  Alternate  4l8t 
Revised  Sheet  No.  4  is  said  to  omit  the 
Account  No.  658  adjustment 

Substitute  First  Revised  Sheet  No.  5  to 
National's  Second  Revised  Volume  No.  1 
is  said  to  reflect  the  settiement  base 
tariff  rates,  togetiier  with  the 
modification  of  National's  commodity 
sales  rates  required  by  the  annual 
reconciliation  of  its  Account  No.  858 
costs.  Alternate  Substitiite  First  Revised 
Sheet  No.  5  omits  the  adjustment  to 
commodity  rates  for  the  reconciliation  of 
Account  No.  858  costs. 

National  states  tiiat  First  Revised 
Sheet  No.  6  to  Second  Revised  Volume 
No.  1  updates  the  GRI  surcharge  amount 


applicable  to  Nationul's  transportation 
rates. 

National  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  the 
Regulatory  Commissions  of  the  States  of 
New  York.  Ohio,  Pennsylvania, 
Delaware,  Massachusetts  and  New 
Jersey. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the   - 
Federal  Energy  Regulatory  Commission, 
825  Nortii  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
witii  Rules  214  and  211  of  tiie 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  February  15. 1901.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  ^is 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc  91-3522  Filed  2-13-01;  6:45  am] 
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[Doekat  Na  TO-90-2-27-001] 

North  Penn  Gaa  C04  Compliance  Filing 

February  8, 1991. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  January  29, 
1991  tendered  for  filing  Substitute 
Ninety-Eightii  Revised  Sheet  No.  PGA-1 
to  its  FERC  Gas  Tariff  First  Revised 
Volume  No.  1. 

The  revised  tariff  sheet  is  being  filed 
in  compliance  with  the  Federal  Energy 
Regulatory  Commission's  January  18, 
1991  letter  order  in  Docket  No.  RP91-60- 
000,  to  reflect  standby  chaiges  as  a 
separately  identified  component  of  the 
rates.  The  revised  tariff  sheet  also 
reflects  changes  in  the  cost  of  gas  for  the 
period  June  1, 1990  timiugh  August  31, 
1990  and  is  proposed  to  be  effective  Jime 
1, 1990.  The  proposed  change  reflects  an 
increase  in  the  average  cost  of  gas  for 
tiie  G-1  Rate  Schedule  of  $.02731  per 
Mcf. 

While  North  Penn  believes  that  no 
other  waivers  are  necessary  in  order  to 
permit  this  filing  to  become  effective 
June  1, 1990,  as  proposed.  North  Penn 
respectfully  requests  waiver  of  any  of 
the  Commission's  Rules  and  Regulations 
as  may  be  required  to  permit  this  filing 
to  become  effective  June  1, 1990.  as 
proposed. 
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North  Penn  states  diat  copies  of  this 
letter  of  transmittal  and  all  enclosures 
are  being  mailed  to  each  of  North  Penn's 
jurisdictional  customers  and  State 
Commissions  shown  on  the  attached 
service  list 

Any  person  desiring  to  protest  said 
filing  shoiild  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  Nortii  Capitol  Sti«et  NE.. 
Washington,  DC  20428,  in  accordance 
witii  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214. 385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  February  15, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wHl  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  tins 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
LoisD.Cashdl. 
Secntaiy. 

[FR  Doc.  91-3530  FOed  2-13-41:  &45  am] 
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[Doefcat  Na  TA91-1-7-000] 

Souttiem  Natural  Gas  C04  Proposed 
Changes  In  FERC  Gaa  Tariff 

February  8. 1991. 

Take  notice  that  on  January  31. 1901. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  revised  sheets  to  its  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1: 

First  Revised  Ninety-ninth  Revised  Sheet  No. 

4A 
First  Revised  Eighteentii  Revised  Sheet  Na  4J 

Southern  states  that  the  proposed 
tariff  sheets  and  supporting  information 
are  being  filed  with  a  proposed  effective 
date  of  April  1. 1901.  pursuant  to  the 
Purchased  Gas  Adjustment  clause  of  its 
FERC  Gas  Tariff  and  S  154.305  of  Uie 
Commission's  Regulations. 

The  proposed  tariff  sheets  reflect  the 
following  respective  revisions  to  the 
current  adjustment  and  surcharge 
adjustment  components  of  Southern's 
rates: 

Cmrent  Adjustment 

1.  A  decrease  of  45.7t  per  Mcf  at  1,000 
Btu  in  the  commodity  component 

2.  An  increase  of  $.363  per  Mcf  at 
1,000  Btu  in  the  demand  component  for 
Zone  1,  a  decrease  of  $.018  per  Mcf  at 
1.000  Btu  in  the  demand  component  for 
Zone  2.  and  a  decrease  of  $.019  per  Mcf 
at  1.000  Btu  in  the  demand  component 
for  2k)ne  3. 


Surchaige  Adjustmant 

1.  A  decrease  of  9.807^  per  Mcf  at 
1,000  Btu  in  the  commodity  component 

2.  An  increase  of  $.237  per  Mcf  at 
1,000  Btu  in  the  demand  component 

Consistent  with  the  Commission's 
August  27, 1990  order  in  Docket  No. 
RP90-160-000.  Soutiiem  has  also 
renewed  its  request  for  PGA  treatment 
of  certain  payments  made  by  it  in 
resolution  of  a  pricing  dispute  relating  to 
one  of  its  gas  purchase  contracts. 

Southern  states  that  copies  of 
Southern's  filing  were  served  upon  all  of 
the  Southern's  jurisdictional  ptuchasers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Nortii  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (S9  385.214, 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  February  27, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  tiJcen  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoisaCasheU. 
Secretca^. 

[FR  Doc.  91-3526  Filed  2-13-91;  8.-46  am] 
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[Docket  Na  RP91-83-0001 

Unltsd  Gas  Pipe  Une  Co^  Proposed 
Changes  m  FERC  Gas  Tariff 

February  6, 1991. 

Take  notice  that  on  February  1, 1991, 
United  Gas  Pipe  Line  Company 
("United")  tendered  for  filing  proposed 
changes  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1. 

United  states  that  in  submitting  this 
filing,  it  seeks  to  effectuate  reduced 
rates  and  revenue  responsibility  for  all 
jurisdictional  customers  on  its  system 
for  the  six-month  period  April  1, 1991 
through  September  3a  1991.  United 
states  further  that  the  rate  levels 
reflected  on  the  tariff  sheets  in  appendix 
A  to  the  filing,  when  compared  to 
United's  currentiy-effective  rates  under 
its  Base  Stipulation  and  Agreement  in 
Docket  Nos.  RP85-209.  RP8&-92,  et  al.. 
provide  for  substantial  reductions  in  the 
rate  levels  and  revenue  responsibility  of 
United's  firm  sales  customers  served 
under  Rate  Schedules  PL,  DG  and  G, 
and  a  rate  decrease  for  United's  firm 


and  interruptible  transportation 
customers  served  under  Rate  Schedules 
FTS  and  ITS.  United  proposes  that  the 
rate  levels  reflected  on  the  tariff  sheets 
in  Appendix  A  shall  become  United's 
Base  Tariff  Rates  for  all  jurisdictional 
services  rendered,  and  shall  remain 
United's  Base  Tariff  Rate  tiut)ugh 
September  30, 1991. 

In  addition,  United's  filing  provides 
for  the  cancellation,  effective  January  1, 
1991,  of  tiiose  portions  of  its  FERC  Gas 
Tariff  related  to  United's  terminated  off- 
system  transportation  agreement  with 
Northern  Bonier  Pipline  Company  under 
which  Northern  Border  transported 
Canadian  gas  supplies  for  United 
through  the  eastern  leg  of  the  Alaskan 
Natural  Gas  Transportation  System 
("ANGTS"),  inducing  section  24  of  the 
General  Terms  and  Conditions  of 
United's  tmiff,  which  pertains  to  tiie 
flowthrough  of  ANGTS-related  cost 
changes. 

United's  filing  provides  that  it  shall 
become  effective  on  the  dates  set  forth 
on  the  attached  tariff  sheets,  upon  the 
occurrence  of  the  following  events  on  or 
before  February  15, 1991: 

1.  Entex,  a  division  of  Aikla,  In&,  New 
Orleans  Public  Service,  Inc.,  and 
Louisiana  Gas  Service  Company  (the 
"Complainants")  shall  have  filed  witii 
the  Commission  a  Notice  of  Conditional 
Withdrawal  of  the  complaint  filed  by 
such  parties  on  November  19, 1990  in 
Docket  No.  RP91-28  pursuant  to  section 
5  of  die  NGA,  and  the  accompanying 
offer  of  settiement  ("the  section  5 
Complaint"),  and  shall  have 
conditionally  requested  that  the 
Commission  terminate,  with  prejudice. 
Docket  No.  RP91-28  contemporaneously 
with  the  effective  date  (i.e  April  1, 1991) 
of  United's  tariff  sheets  set  forth  in 
appendix  A. 

2.  All  of  United's  sales  customers 
identified  on  appendix  C  to  the  filing 
shall  have  filed  with  tiie  Commission  a 
Notice  of  Conditional  Withdrawal  of 
any  and  all  pleadings  filed  by  such 
customers  in  Docket  No.  RP91-28  in 
support  of  the  relief  requested  by  the 
Complainants  in  that  proceeding,  and 
shall  have  conditionally  requested  that 
the  Commission  terminate,  with 
prejudice.  Docket  No.  RP91-28 
contemporaneously  with  the  effective 
date  (i.e.  April  1, 1991)  of  United's  tariff 
sheets  set  forth  in  appendix  A. 

3.  All  of  United's  sales  customers 
indentified  on  appendix  C  to  the  filing 
shall  have  filed  with  the  Commission,  on 
or  before  the  date  established  for  the 
filing  of  notices  to  intervene  in  the 
instant  proceeding,  a  motion  to 
intervene  in  support  of  Commission 
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acceptaoce  of  this  rate  filing  in  iu 
entire  tv. 

4.  AU  of  UnitecTi  talea  ciwtonien 
idcntififld  on  an>endix  C  to  the  filing 
shall  have  filed  with  the  Commiuion  a 
written  notice  in  Docket  Nos.  RP88-92, 
et  al.  stating  that  such  customers: 

(a)  Ginditionally  waive  and  relinquish 
any  and  all  rights  to  a  reduction  in  rates 
or  any  refunds  which  may  jn  any  way 
be  attributable  to  the  termination  by 
United  of  Its  off-system  transportation 
agreement  with  Ntorthem  Border 
Pipeline  Company,  under  which 
Northern  Border  transported  Canadian 
gas  supplies  for  United  through  the 
eastern  leg  of  the  Alaskan  Natural  Gas 
Transportation  System  ("ANGTS '),  or 
as  a  result  of  any  Commission  action  on 
the  "Partial  Initial  Decision"  issued 
November  2, 1990  by  Presiding 
Administrative  Law  Judge  David  W. 
Miller  in  Docket  Nos.  RP88-92.  et  al: 
and 

(b)  Conditionally  waive  and 
relinquish  any  and  all  rights  to  receive 
the  benefit  of  any  reduction  in  either 
United's  currents-effective  rates  for  the 
period  January  1 1991  through  March  31. 
1991.  or  the  rates  set  forth  on  the  tariff 
sheets  attached  to  the  instant  filing  on 
appendix  A  for  the  period  April  1. 1991 
through  September  30, 1991,  as  a  result 
of  any  Commission  action  on  the 
"Expedited  Initial  Decision"  issued 
December  20. 1990  by  Presiding 
Administrative  Law  Judge  David  W. 
Miller  in  Docket  Nos.  RP88-02,  et  al. 

United's  fibng  provides  further  that,  in 
addition  to  the  four  items  above,  the 
Commission  must  also  have  accepted  on 
or  before  March  28, 1991.  the  tariff 
without  material  modification  or 
conditioa 

Inasmuch  as  the  instant  filing  seeks  to 
effectuate  reduced  rates  and  revenue 
responsibility  for  all  jurisdictional 
customers  on  the  United  system  for  the 
six  month  locked-ln  period  April  1. 1991 
through  September  3a  1991.  United 
requests  that  the  Commission  waive  the 
applicable  provisions  of  1 154.ft3(b).  and 
ail  other  regulations  as  necessary  to 
permit  United  to  render  services  at  the 
reduced  rate  levels  provided  in  the 
instant  filing,  effective  on  the  dates  set 
forth  in  the  proposed  tariff  sheets  upon 
the  occurrence  of  the  events  described 
above  on  or  before  March  28, 1991. 

United  also  states  the  decrease  in 
rates  provided  in  the  filing  is  not 
intended  to  trigger  a  new  three-year 
filing  period  within  the  meaning  of 
i  I54J03(e)  of  the  Commission's 
regulations.  18  CFR  154.303(e).  On  or 
before  March  31. 1991.  United  shall  file 
with  the  Commission  a  general  rate 
case,  to  be  effective  October  1. 1991. 
pursuant  to  section  4(e]  of  the  NGA  and 


part  154  of  the  Coaunisaion'i 
regulations,  in  satisfaction  of  the  three- 
year  filbig  requirement  set  forth  in  18 
CFR  154.303(e). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  82S 
North  Capitol  Street  NE..  Washington. 
DC  20428.  in  accordance  with  18  CFR 
385.214  and  385.211.  All  such  petitions  or 
protests  must  be  filed  on  or  before 
February  15, 1991.  Protests  will  not  serve 
to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  rate  decrease 
filing  are  one  file  with  the  Commission 
and  are  available  for  public  inspection. 
LotoaCashell. 
Secretary. 
(FK  Doc  91-3523  FUed  2-l»-91;  8:4S  am] 
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WMwton  BMln  lii(6f  itata  PIpalliw  C04 
CompUanc*  Filing 

February  «.  1991. 

Take  notice  that  on  January  31. 1991. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  suite  200, 
304  Bast  Rosser  Avenue,  Bismarck. 
North  Dakota  58501,  tendered  for  filing 
under  protest  certain  revised  tariff 
sheets  to  First  Revised  Volume  No.  1. 
Original  Volume  No.  1-A.  Original 
Volume  No.  1-B  and  Original  Volume 
No.  2  of  its  FERC  Gas  Tariff. 

Williston  Basin  states  that  the  revised 
tariff  sheets  were  filed  under  protest  in 
compliance  with  the  Commission's 
"Order  Accepting  Tariff  Sheets  Subject 
to  Conditions,  Rejecting  Tariff  Sheets. 
Establishing  Conference  and  Denying 
Waiver"  issued  January  16. 1991  in 
Docket  No.  RP91-56-000  as  more  fully 
described  in  the  filing.  Williston  Basin 
states  that  it  intends  to  file  a  timely 
request  for  rehearing  of  the  January  18. 
1991  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385^4.  385.211 
(1900).  All  such  protests  should  be  filed 
on  or  before  February  15, 1991.  Protests 
will  be  considered  by  the  Commission  In 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 


intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
LoiaaCariMll. 
Secretary. 

[PR  Doc.  91-3532  Filed  2-13-91: 8:45  am] 
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Ortlc*  of  Con— rvatlon  and 
nvnvwnm  ciwiyy 

(Caaa  Na  F-028] 

Enargy  Conservation  Program  for 
Conaunior  Products;  PotMon  for 
Walvw- of  Vanlsd  Homo  Hosting 
Equipmont  Tsst  Procodures  From 
Appalachian  Stovs  &  Fabricators,  Inc. 

AOCNCV:  Office  of  Conservation  and 
Renewable  Energy.  Department  of 
Energy. 

SUaNNAKV:  Today's  notice  publishes  a 
"Petition  for  Waiver"  from  Appalachian 
Stove  &  Fabricators.  Inc.  (Appalachian), 
requesting  a  waiver  from  the  existing 
Department  of  Energy  (DOE)  test 
procedures  for  vented  home  heating 
equipment.  Appalachian  requests  that 
DOE  grant  relief  fi^m  the  DOE  test 
procedures  relating  to  the  use  of  pilot 
light  energy  consumption  in  the 
calculation  of  Annual  Fuel  Utilization 
Efficiency  (AFUE),  and  the  calculation 
of  steady  state  efficiency  of  its  AGS-44 
model  vented  heater.  Appalachian 
claims  that  while  the  AGS-44  is  capable 
of  being  tested  in  accordance  with  the 
DOE  vented  home  heating  equipment 
test  procedure,  the  test  procedure  does 
not  give  a  true  representation  of  the 
AGS-44  vented  heater's  efficiency.  DOE 
is  soliciting  comments,  data,  and 
information  respecting  the  Petition  for 
Waiver. 

OATIS:  DOE  will  accept  comments,  data, 
and  informatioa  no  later  than  March  18, 
1991. 


;  Written  comments  (8 
copies)  shall  be  sent  ta'  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy.  Case  No.  Dff-001, 
Mail  Stop  CB-90,  Forrestal  Building, 
room  ei>-025, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  588-3012. 

FOn  RmTHM  mPORMATION  CONTACT: 
Cyrus  H.  Nasseri.  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy.  Mail  Stop  CE-43. 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585, 
(202)  586-0127. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
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Mail  Stop  GC-12.  Forrestal  Building, 
1000  Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  586-9507. 

tUPPLCMENTARY  INFORMATION:  The 

Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Law  94-163, 89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619, 92  Stat  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
PubUc  Law  100-12,  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  vented  home  heating 
equipment.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
assist  consumers  in  making  purchasing 
decisions.  These  test  procedures  appear 
at  10  CFR  part  430,  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26, 1980,  creating  the  waiver 
process.  45  FR  64108. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  The 
waiver  generally  remains  in  effect  until 
final  test  procedure  amendments 
become  effective,  resolving  the  problem 
that  is  the  subject  of  the  waiver. 

On  September  21, 1990,  Appalachian 
filed  a  petition  for  Waiver  requesting 
waiver  from  the  DOE  test  procedure  for 
vented  home  heating  equipment  which 
is  found  at  appendix  O  to  subpart  B  of 
10  CFR  part  430.  Appalachian  seeks  a 
waiver  regarding:  (a)  Pilot  light  energy 
consumption,  and  (b)  steady  state 
efficiency. 

Appalachian  seeks  a  waiver  fit}m  the 
provision  in  the  DOE  test  procedure  that 
requires  measurement  of  energy  input 
rate  of  the  pilot  light  (Qp)  and  the  use  of 
this  data  in  calculation  of  AFUE.  where: 

AFUEs440(hi88T)^Qin  maxy(4400T)88Qin 
max  -1-2.5(4600)1)^  QP) 

Instead.  Appalachian  requests  the 
allowance  to  delete  Qp  and  accordingly 
delete  the  2.5  (4600)i)fiQp  term  in 


calculation  of  AFUE.  Appalachian  states 
that  its  instructions  direct  the  consumer 
to  turn  off  the  pilot  light  Therefore,  the 
unit  should  not  be  penalized  for  the  pilot 
light  energy  consimiption.  Since  the 
current  test  procedure  does  not  address 
this  issue,  Appalachian  asks  that  the 
waiver  be  granted. 

Appalachian  also  seeks  a  Waiver 
from  the  DOE  test  procedure  regarding 
the  calculation  of  this  unit's  steady  state 
efficiency.  Appalachian  seeks  a  waiver 
from  the  provision  in  section  3.1.1  that 
requires  calculation  of  steady  state 
efficiency  for  manually  controlled 
vented  heaters  with  various  input  rates, 
be  determined  at  a  fuel  input  rate  that  is 
within  5  percent  of  50  percent  of  the 
maximum  fuel  input  rate.  Appalachian 
states  that  since -the  manual  control  on 
its  heater  has  three  fixed  gas  rates  and 
is  not  infinitely  variable,  it  is  not 
possible  to  obtain  a  rate  of  50  percent  of 
the  maximum  fuel  rate  specified  in  the 
regulations.  Since  the  current  DOE  test 
procedure  does  not  address  this  issue, 
Appalachian  requests  an  alternative  test 
procedure  for  calculation  of  steady 
efficiency  based  on  weighted  average  of 
the  three  different  gas  settings. 

Pursuant  to  paragraph  (b)  of  10  CFR 
403.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information'respecting  the 
petition. 

Issued  in  Washington.  DC  February  6,  - 
1991. 
|.  Michael  Davis. 

Assistant  Secretary,  Conaerration  and 
Renewable  Energy. 

September  21, 1990 

Mr.  I.M.  Davis.  P£., 

Aaaistant  Secretary  for  Conservation  and 
Renewable  Energy,  Forrestall  Building, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585 

Your  Reference:  Sims  Nasseri 

Reference:  Request  for  Waivers 

Dear  Mr.  Davis:  I  am  enclosing  our  formal 
application  for  two  waivers  in  respect  to  our 
gas  fired  wood  stove.  Model  Number  AGS44. 

This  application  is  the  result  of  a  similar 
letter  from  Mr.  L  Thow  at  Yale  ft  NuTone 
dated  July  26, 1990,  and  subsequent 
discussions  l>etween  Mr.  Nasseri  and  Mr. 
Thow  which  indicated  that  we  would  require 
to  make  the  formal  application  as 
manufacturer. 

We  hope  that  this  application  will  now 
enable  you  to  process  our  application  without 
difficulty. 

If  any  difficulties  arise,  please  let  us  know 
Immediately. 


Yours  sincerely, 
James  Rice. 
Vice  President 
September  21, 1990 

Mr.  ]M.  Davis,  P.E., 

Assistant  Secretary  for  Conservation  and 
Renewable  Energy,  Forrestall  Building, 
1000  Independence  A  venue  SW., 
Washington,  DC  20685 

RE:  Request  for  Waivers 
Dear  Mr.  Davis:  We  wish  to  apply  for 

acceptance  of  two  waivers  are  requested  is: 

Model  ACS44 

Gas  Fired  Wood  Stove  for  Natural  Gas 

Waiver  Request  No.  I 

This  refers  to:  CFR  Energy  10  parts  400  to 
499,  part  430  subpart  B,  appendix  C.  section 
3.1.1 — Gas  fueled  vented  home  heating 
equipment,  section  4.2.4 — Weighted  average 
steady  state  efficiency. 

Introduction 

We  have  designed  a  gas  fired  heating 
appliance  which  has  a  visual  flame  effect 
very  similar  to  that  of  a  real  wood  burning 
stove  and  relatively  high  thermal  efficiency 
for  this  tye  of  product  The  appliance  has 
recently  l>een  Certified  by  the  American  Gas 
Association  to  ANSI  Standard  Z21.11.1a- 
1989. 
Description 

The  visual  effect  of  the  stove  is  achieved 
using  a  manually  operated  gas  control  (tap) 
supply  three  fixed  gas  settings.  The  reduced 
individual  gas  rates  are  achieved  by  fixed 
orifice  holes  in  the  control  plug  of  a 
Sourdillion  control  which  are  set  by  the 
consumer  by  turning  the  control  which  are  set 
by  the  consumer  by  turning  the  control  knob 
to  the  required  position. 

The  positions  obtainable  on  the  control  are: 

OFF 

1.  Ignition-^Mlot  ignition  only. 

2.  Low  Rate— (Main  burner  only)— 24.500 
BTlTs/hr. 

3.  Main  burner  &  Middle  Decorative 
Flames— 28,000  BTU's/hr. 

4.  Main  Burner  ft  All  Decorative  Flames— 
37.500  BTU's/hr. 

Settings  2  3  and  4  are  considered 
comerically  desirable  to  compare  with  the 
moods  of  a  real  wood  burning  fire  and  make 
the  product  attractive  as  a  replacement  for 
wood  burning  appliances. 
Requirements  Sought  To  Be  Waived 

In  endeavoring  to  apply  the  current  "Code 
of  Federal  Regulations."  we  find  that  section 
3.1.1  "Gas  Fuel  Vented  Home  Heating 
Equipment"  refers  to  manually  controlled 
heaters  (last  paragraph  of  Page  147). 

This  paragraph  states: 

"For  manually  controlled  gas  fueled  vented 
heaters,  with  various  input  rates  determine 
the  steady  state  efficiency  at  a  fuel  input  rate 
that  is  within  5%  of  50%  of  the  maximum  fuel 
input  rate." 

Tlie  manual  control  on  our  heater  gives 
three  fixed  gas  rates  previously  detailed  and 
is  not  infinitely  variable  down  to  a  zero  gas 
rate.  It  is  therefore  not  possible  to  obtain  a 
rate  of  50%  of  the  maximum  fuel  input  rate  by 
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operating  the  heater  nonnalty  in  accordance 
with  the  Manufacturer's  Users  Instructioiu. 
The  low  rate  is  K.3%  of  the  maximum  rate  of 
2AM0  BTlTs/hour  is  a  reduced  visual  dame 
picture  which  is  more  likely  to  be  used  than 
the  minimum  rate  with  no  flame  effect 

Specific  Re<]ulrements  Sought  To  Be 
Waived 

Since  the  S0%  rate  apadfied  in  tha 
Regulations  can  not  be  nonnally  achieved  on 
this  product,  we  requeat  that  the  Mqukement 
is  waived  for  this  appliance. 

Alternative  Test  Procedures 

For  an  aHemative  test  procedure  we 
request  that  the  steady  state  efficiency 
should  be  assessed  as  an  average  of 
efficiencies  obtained  at  settings  2, 3  and  4. 
but  weight  In  favor  of  OJi  aetting  4.  plus  OJ 
setting  3  and  0.1  setting  2. 

Waivw  Requeat  No.  2 

This  refers  to:  CFR  Energy  la  parts  400  to 
499.  part  430,  subpart  b,  appendix  a  section 
3.5— -Pilot  Light  Measurement  section  4.2.(^ 
Annual  Fuel  Utilization  Efficiency. 

Deacrtptioo 

The  heater  is  fitted  with  a  transient  pilot 
for  the  purpose  of  smooth  and  safe  ignition  of 
the  main  burner  while  controlling  the  amount 
of  heat  to  energize  the  thermoelectric  valve 
incorporated  in  the  control.  Gas  to  the  pilot 
for  Ignition  of  the  main  burner  is  obtained  by 
depressing  the  control  knob,  holding  in  and 
pressing  the  piezo  igniter  to  ignite  the  pilot 
As  soon  as  the  pilot  energizes  the 
thermoelectric  valve  of  the  control  the  main 
burner  is  ignited  by  turning  the  control  from 
poaition  1  to  2.  The  pilot  remains  on  at 
settings  2. 3  and  4.  and  by  virtue  of  its 
position  below  the  main  burner,  contributes 
to  the  heat  release  within  the  combustion 
chamber. 

When  the  heater  Is  turned  off  after  use  in 
accordance  with  the  Manufacturer's 
Instructions,  the  control  knob  is  turned  to  the 
"OFT*  position.  This  moves  the  control 
through  the  pilot  ignition  poaitjoo  1  and  the 
pilot  ia  automatically  turned  off  with  this 
operation. 

Requirements  Sought  To  Be  Waived 

If  the  Manufacturer's  Instructions,  in 
conjunction  with  the  control  knob  markings 
are  observed  by  the  user,  the  pilot  will  not  be 
left  on.  Section  4.2.6:  "Annual  Fuel  Utilization 
Efficiency"  for  manually  controlled  vented 
heaters  ^ves  the  AFUE  defined  as: 
AFUE- 


4400t}  SSI}  >t  Qin  -  max 


4400i|  SSI}  Qin-max  ^  ZA  (4e00)i| 
)tQp 


The  factor  2.5  (4e00)N  uQp  in  the 
denominator  depresses  the  calculated  AFUE 
value  significantly,  and  unrealistically.  if 
applied  to  a  heater  as  described  in  the 
foregoing. 

We  therefore  request  that  the  pilot  factor 
2.5  (4e00)N  uQp  is  deleted  from  the 
aaseaament  of  AFUE  figure  more 
representative  of  actual  operation  In 
accordance  with  the  Manufacturer's 
Instructions. 


Other  Models  With  Similar  Features 

We  believe  this  product  is  probably  the 
first  heater  to  be  designed  to  simulate  a  wood 
stove  and  consequently  we  are  unable  to 
identify  other  manufacturers  at  this  moment 
in  time. 

A  set  of  Users  Instructions  for  the  product 
is  enclosed  for  your  consideration. 

In  accordance  with  the  Code  of  Federal 
Regulations,  we  are  writing  to  other 
manufacturers  of  vented  heating  products 
enclosing  a  copy  of  this  request  for  waivers. 

If  you  require  any  further  information, 
please  let  me  know. 

Yours  faithfully, 

James  Rice. 

Vice  President 

[FR  Doc.  in-3e34  Filed  2-13-01:  &-45  am] 
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Energy  ConMrvatlon  Program  for 
Consumer  Products;  Dodalon  and 
Ordar  Granting  Walvar  From  Fumaca 
last  Procoduras  to  Carriar 
Corporation 


:  Office  of  Conservation  and 
Renewable  Energy,  Department  of 
Energy. 
AcnoM:  Decision  and  order. 

auMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-022) 
granting  Carrier  Corporation  (Carrier]  a 
waiver  for  its  58SSC/395a  58PAV/383K. 
58DHC/376a  58RAV/373L  induced 
draft  gat  furnaces  and  56SXA/398A. 
58DX/399A  induced  draft  condensing 
gas  furnaces  from  existing  Department 
of  Energy  (DOE)  test  procedures 
regarding  blower  time  delay  for 
determining  the  model's  energy 
efficiency. 

Fon  nmxHER  information  contact: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  MaU  Station  CE- 
43,  Forrestal  Building.  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585  (202)  588-9127. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel 
Mail  StaUon  GC-41,  Forrestal 
Building,  1000  Independence  Avenue. 
8W.,  Washington.  DC  20585  (202)  586- 
9607. 

SUFMjnaCNTARV  IWrOWMATIOM;  In 

accordance  with  10  CFR  430.27(g),  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  as  set  out  below.  In 
the  Decision  and  Order,  Carrier  has 
been  granted  a  waiver  for  its  56SSC/ 
3950  58PAV/383iC  58DHC/37eC 
58RAV/373L  induced  draft  furnaces  and 
56SXA/398A,  58DX/399A  induced  draft 
condensing  furnaces,  pennitting  the 
company  to  use  an  alternate  test  method 


in  determining  the  Annual  Fuel 
Utilization  Efficiency  (AFUE). 

Issued  in  Washington,  DC  February  0. 
1991. 
|.  Michael  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

DedaioB  and  Order 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  established  pursuant  to  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Public  Law  94-163. 89  Stat  917. 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619, 92  SUt  3266.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357,  requires  DOE  to 
prescribe  standardiied  test  procedures 
to  measure  the  energy  consimiption  of 
certain  consumer  products,  including 
furnaces.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
assist  consumers  in  making  purchasing 
decisions.  These  test  procedures  appear 
at  10  CFR  part  430.  sul^Mirt  E 

DOE  amended  the  prescribed  test 
procediu>es  by  adding  10  CFR  430.27  to 
create  a  waiver  process.  45  FR  64108, 
September  26, 1980.  Thereafter,  DOE 
further  amended  its  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  tm  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  interim  waiver 
from  test  [Hixedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823,  November  26. 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
pertictilar  basic  model  when  a  petitioaef 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
imrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final. test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  interim  waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
^sistant  Secretary  to  grant  an  interim 
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waiver  when  it  is  determined  that  the 
applicant  will  experimce  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  interim  waiver 
remains  in  effect  for  a  period  of  180  days 
or  tmtil  DOE  issues  its  determination  on 
the  Pedtion  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Carrier  filed  a  "Petition  for  Waiver" 
dated  January  29. 1890,  in  accordance 
with  i  430.27  of  10  CFR  part  43a  DOE 
published  in  the  Fadaral  RagMs'  on 
April  9, 1990,  Carrier's  petition  and 
solicited  comments,  data  and 
information  respecting  die  petition.  55 
FR  13182.  Carrier  also  filed  an 
"Application  for  Interim  Waiver"  imder 
§  430.27(g)  which  DOE  granted  on 
March  29, 1990.  55  FR  13182,  April  9. 
1990. 

No  comments  were  received 
concerning  either  the  'Tetition  for 
Waiver"  or  the  "Interim  Waiver."  DOE 
consulted  with  the  Federal  Trade 
Commission  (FTC)  concerning  the 
Carrier  petition.  The  FTC  did  not  have 
any  objections  to  the  issuance  of  a 
waiver  to  Carrier. 

Assertions  and  Detenninations 

Carrier's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minutes  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  Carrier 
requests  die  allowance  to  test  using  a 
e6-sec(mds  blower  time  delay  when 
testing  its  58SSC/395C,  58PAV/383K, 
58DHC/37eC.  58  RAV/373L  induced 
draft  furnaces  and  fiO-seconds  when 
testing  its  58SXA/3geA.  58DX/399A 
induced  draft  condensing  fiunaces. 
Carrier  states  that  since  the  66-second8 
and  80-second8  delay,  respectively,  are 
indicative  of  how  these  models  actually 
operate  and  since  such  a  delay  results  in 
an  improvement  in  efficiency  of 
approximately  a4  and  0.7  percent, 
respectively,  the  waiver  should  be 
granted. 

Undw  specific  drcumstanoes,  the 
DOE  test  procedures  contain  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minutes  delay.  Carrier  indicates  that  it 
is  unable  to  take  advantage  of  any  of 
these  exceptions  for  die  58SSC/39SC.    - 
58PAV/383IC  58DHC/37eC,  58  RAV/ 
373L  induced  draft  furnaces  and  58SXA/ 
39aA.  58DX/399A  induced  draft 
condensing  furnaces. 


Since  the  blower  controls 
incorporated  on  the  Carrier  fiunaces  an 
desig^d  to  impose  a  86-seoaDda  and  60- 
seccmds  blower  delay,  respectivdy,  in 
every  instance  of  start  up,  and  since  the 
ctirrent  provisions  do  not  spedfically 
address  this  type  of  omtroL  DOE  agrees 
that  a  vraiver  should  be  granted  to  allow 
the  66  and  eo^econds  blower  time 
delay,  respectively,  when  testing  the 
Carrier  58SSC/395C  58PAV/383K. 
58DHC/376C.  58  RAV/373L  induced 
draft  furnaces  and  S6SXA/398A,  S8DX/ 
399A  induced  draft  condensing  furnaces. 
Accordingly,  with  regard  to  testing  the 
above  series  furnaces  only,  today's 
Decision  and  Order  exempts  Carrier 
from  the  existing  provisions  regarding 
blower  controls  and  allows  testing  with 
the  66  and  60-seconds  delay, 
respectively. 

It  is  thenfore,  ordered  that 

(1)  The  "Petition  for  Waiver"  filed  by 
the  Carrier  Corporation  (Case  No.  F- 
022)  is  hereby  granted  as  set  forth  in 
paragraph  (2)  below,  subject  to  die 
provisions  of  paragraphs  (3),  (4)  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  appendix  N  of  10  CFR  part 
430,  subpart  B,  the  Carrier  Corporation 
shall  be  permitted  to  test  its  58SSC/ 
395C.  58PAV/383K.  58DHC/376C,  58 
RAV/373L  induced  draft  fuinaces  and 
58SXA/398A.  58DX/39gA  induced  draft 
condensing  furnaces  on  the  basis  of  the 
test  procedure  specified  in  10  CFR  part 
430,  with  modifications  set  forth  below: 

(i)  Section  3.0  in  appendix  N  is  deleted 
and  replaced  with  the  following 
paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSl/ASHRAE  103-82  with 
the  exception  of  sections  9.2Z  9.3.1,  and 
9.3.2,  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  in 
appendix  N  as  follows: 

3.10  Gas-and-Oil-Fueled  Centi-al 
Furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9.3.1  in  ANSI/ASHRAE 103-82. 
After  equilibrium  conditions  are 
achieved  following  the  cool-down  test 
and  the  required  measurements 
performed,  turn  on  the  furnaces  and 
measure  the  flue  gas  ten^Mrature,  using 
the  thermocouple  grid  described  above, 
at  0.5  and  2.5-minutes  after  the  main 
bumer(s)  comes  oil  After  die  burner 
start-up.  delay  the  blower  start-op  by 
l.S-minutes  (t-).  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air 
circulating  blower,  in  which  case  the 
burner  and  blower  shall  be  started 
together:  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time 


that  is  other  than  1.5^ninutes.  in  whkk 
case  the  fan  control  shall  be  permitted 
to  start  the  bkiwer;  or  (9)  Uie  delay  time 
results  in  die  activation  of  a  temperature 
safety  device  wfaicfa  shuts  off  the  bunier, 
in  whidi  case  the  fan  control  shall  ba 
permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  ccmtrol  is 
adjustable,  set  it  to  start  the  blower  at 
the  highest  ten^ierature.  If  the  fan 
control  is  permitted  to  start  the  blower, 
measure  thne  delay,  (t-),  using  a  stop 
watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for 
oil-fiieled  furnaces,  maintain  the  draft  in 
the  flue  pipe  within  ±OXn  in.  of  water 
gauge  of  the  manufacturer's 
recommended  on-period  draft 
(ill)  Widi  the  exception  of  the 
modifications  set  forth  above.  Carrier 
Corporation  shall  comply  in  all  respects 
with  the  test  procedures  specified  in 
appendix  N  of  10  CFR  part  430.  subpart 
B. 

(3)  The  waiver  shaU  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  seSSC/ 
395C  58PAV/3WK,  58DHC/376C  56 
RAV/373L  induced  draft  furnaces  and 
58SXA/39aA,  56DX/399A  induced  draft 
condensing  furnaces  manufactured  by 
Carrier  Corporation. 

(4)  This  waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  detennination  that  the  factual 
basis  tmderlying  the  petition  is 
incorrect 

(5)  Effective  February  6, 1991,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  Carrier  Corporation  on  March 
29, 1990.  55  FR  13182,  April  9, 1990.  (Case 
No.  F-022). 

Issued  In  Waahington,  DC  February  a, 
1991. 

|.  Midiod  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

[FR  Doc  01-3S35  Filed  2-13-91:  8:45  am] 
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[CaaaNo.F-021] 

Enargy  Consarvstion  Program  for 
Conaumar  Producta;  Decision  and 
Ordar  Granting  Waiver  From  Furnace 
Teat  Procedurea  to  Heil-Quakar 
Corporation 

AOENCV:  Office  of  Conservation  and 

Renewable  Energy,  Department  of 

Energy. 

action:  Decision  and  order. 


Federal  Register  /  Vol  56.  No.  31  /  Thuraday.  February  14.  1991  /  Notices 


r.  Notice  is  given  of  the 
Dedtion  and  Order  (Case  Na  F-021) 
franting  Heii-Qoaker  Corporation  (Heil- 
Quaker)  a  waiver  for  its  NUCK(  - ). 
NDGK(-).  NUCS(-).  condensing  gas 
furnaces  and  NUGE(-).  NDGE(-) 
induced  draft  gas  furnaces  from  existing 
Department  of  Energy  (DOE)  test 
procedures  regarding  blower  time  delay 
tor  determining  the  model's  energy 
efficiency. 

PM  PUMTMn  INFOWMATIOW  CONTACT! 

Cyrus  R  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy.  Mail  Station  CE- 
43,  Forrestal  Building,  1000 
Independence  Avenue.  SW^ 
Washington.  DC  20585  (202)  588-4127. 

Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy,  Office  of  General  Counsel 
Mail  Station  GC-41.  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585  (202)  588- 
9507. 

tupnfMOiTAirv  MiPomiATiON:  In 
accordance  with  10  CFR  430.27(g),  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  as  set  out  below.  In 
the  Decision  and  Order,  Heil-Qualier 
has  been  granted  a  waiver  for  its 
NUGK(-).  NDGiq-),  NUGS(-) 
condensing  gas  furnaces,  and  NUGE(— ), 
NDGE(— ).  induced  draft  gas  furnaces 
permitting  the  company  to  use  an 
alternate  test  method  in  determining  the 
Annual  Fuel  Utilization  Efficiency 
(AFUE). 

luoed  in  Washington.  DC.  Februaiy  Q, 
1901. 

).  MchMi  Davis. 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 

Dadsioa  and  Order 

Background: 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  established  pursuant  to  the 
Energy  Policy  and  Conservation  Act 
(EPCA).  PubUc  Uw  94-163. 88  StaL  917, 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
PubUc  Law  95-619, 92  Stat.  3286,  the 
National  Appliance  Energy 
Conservation  Act  of  1967  (NAECA), 
PubUc  Law  100-12.  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357.  requires  DOE  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  products.  innlMding 
ftimaces.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
assist  consumers  in  mflUng  purchasing 


decisions.  These  test  procedures  appear 
at  10  CFR  part  43a  subpart  E 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  C7R  430.27  to 
create  a  waiver  process.  45  FR  64108, 
September  26, 198a  Thereafter,  DOE 
further  amended  its  appUance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretaiy  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  interim  waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823.  November  2a 
196a 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
partioilar  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  interim  waiver  provisions,  added 
by  the  1988  amendment,  allow  the 
Assistant  Secretary  to  grant  an  interim 
waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  interim  waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Heil-Quaker  tiled  a  "Petition  for 
Waiver"  dated  January  4, 199a  in 
accordance  with  S  430.27  of  10  CFR  part 
430.  DOE  published  in  the  Federal 
Register  on  April  9, 1990.  Heil-Quaker's 
petition,  and  solicited  comments,  data 
and  information  respecting  the  petition. 
55  FR  13164.  Heil-Quaker  also  Hied  an 
"Application  for  Interim  Waiver"  under 
t  430.27(g)  which  DOE  granted  on 
March  29, 1990.  55  FR  13184,  April  9. 
1990. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  DOE 
consulted  with  the  Federal  Trade 
Commission  (FTC)  concerning  the  Heil- 
Quaker  petition.  The  FTC  did  not  have 


any  objecdons  to  the  issuance  of  a 
waiver  to  Heil-Quaker. 

Assertions  and  Determinations: 

Heil-Quaker's  Petition  seeks  a  waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  the 
star^  of  the  circulating  air  blower. 
Heil-Quaker  requests  the  allowance  to 
test  using  a  30-second  blower  time  delay 
when  testing  its  NUGK(-),  NDGK(-), 
NUGS(— )  condensing  gas  furnaces  and 
NUGE(-).  NDGE(-)  induced  draft  gas 
furnaces.  Heil-Quaker  states  that  since 
the  30-second  delay  is  indicative  of  how 
this  model  actually  operates  and  since 
such  a  delay  results  in  an  improvement 
in  efficiency  of  approximately  1.0 
percent  the  waiver  should  be  granted. 

Under  specific  cimmistances,  the 
DOE  test  procedures  contain  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minutes  delay.  Heil-Quaker  indicates 
that  it  is  imable  to  take  advantage  of 
any  of  these  exceptions  for  the 
NUGK(-),  NDGK(-),  NUGS(-) 
condensing  gas  furnaces,  and  NUGE(— ). 
NDGE(— )  hiducted  draft  gas  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Heil-Quaker 
furnaces  are  designed  to  impose  a  30- 
seconds  blower  delay  in  every  instance 
of  start-up,  and  since  the  current 
provisions  do  not  specifically  address 
this  type  of  control  DPE  agrees  that  a 
waiver  should  be  granted  to  allow  the 
30-8econds  blower  time  delay  when 
testing  the  Heil-Quaker  NUGK(-), 
NDGK(-),  NUGS(-)  condensing  gas 
furnaces,  and  NUGE(-),  NDGE(-) 
induced  draft  gas  furnaces.  Accordingly, 
with  regard  to  testing  the  NUGK(-), 
NDGK(-),  NUGS(-)  condensing  gas 
furnaces  and  NUGE(-),  NDGE(-) 
induced  draft  gas  furnaces,  today's 
Decision  and  Order  exempts  Heil- 
Quaker  from  the  existing  provisions 
regarding  blower  controls  and  allows 
testing  with  the  30-second8  delay. 

It  is  therefore,  ordered  that 

(1)  The  "Petition  for  Waiver"  filed  by 
the  Heil-Quaker  Corporation  (Case  No. 
F-021)  is  hereby  granted  as  set  forth  in 
paragraph  (2)  below,  subject  to  the 
provisions  of  paragraphs  (3),  (4)  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  appendix  N  of  10  CFR  part 
430,  subpart  E  the  Heil-Quaker 
Corporation  shall  be  permitted  to  test  its 
NUGK(-),  NDGK(-),  NUGS(-) 
condensing  gas  furnaces  and  NUGE(— ), 
NDGE(— )  induced  draft  gas  furnaces  on 
the  basis  of  the  test  procedure  specified 
in  10  CFR  part  43a  with  modifications 
set  forth  below: 
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(i)  Section  3J)  in  appendix  N  is  deleted 
and  replaced  with  the  following 
paragraph: 

3.0    Test  Procedure.  Testing  and 
measurement  shall  be  as  specified  in 
section  9  in  ANSI/ASHRAE 103-82  with 
the  exception  of  sections  9.2.2. 9  J.l,  and 
9.3.2.  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  in 
Appendix  N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9.3.1  in  ANSI/ASHRAE  103-82. 
After  equiUbriimi  conditions  are 
adiieved  following  the  cool-down  test 
and  the  required  meastuvments 
performed,  turn  on  the  furnaces  and 
measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above, 
at  0.5  and  2.5  minutes  after  the  main 
bumerfs)  oomes  oo.  After  the  burner 
start  up,  delay  die  blower  start-up  by  1.S 
minutes  (t— ),  uidess:  (1)  The  furnace 
employs  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air 
circulating  blower,  in  which  case  the 
power  burner  and  the  blower  shall  be 
started  togedier  or  (2)  the  furnace  is 
designed  to  operate  using  an  imvaiying 
delay  time  that  is  other  than  1.5  minutes, 
in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower;  or  (3)  the 
delay  time  results  in  the  activation  of  a 
temperature  safety  device  whldi  riiuts 
off  die  burner,  in  which  case  the  fan 
control  shall  be  permitted  to  start  die 
blower.  In  the  latter  case,  if  the  fon 
control  is  ac^nstable.  set  it  to  start  the 
blower  at  the  highest  temperature.  If  die 
fan  control  is  permitted  to  start  die 
blower,  measure  time  delay  (t— ),  using 
a  stop  watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for 
oil-fueled  fumances,  maintain  the  draft 
in  the  flue  pipe  within  ±aoi  in.  of  water 
gauge  of  tl]^  manufacturer's 
recommended  on-period  draft 

(iii)  With  the  exception  of  the 
modifications  set  forth  above.  Heil- 
Quaker  Corporation  shall  comply  in  all 
respects  widi  the  test  procedures 
specified  in  appendix  N  of  10  CFR  part 
430,  subpart  B. 

(3)  The  waiver  shall  remain  in  effect 
frt)m  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appn^riate  to  ^  NUGE(— ) 
NDGE(-)  induced  draft  and  NUGiq-), 
NDGK(-),  NUGS(-)  condensing  gas 
furnaces  manufactured  by  Heil-Quaker 
Corporetion. 

(4)  This  watver  is  based  upon  die 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  weiver 
may  be  revoked  or  modified  et  eny  time 
upon  a  determination  that  the  factual 


basis  underiying  the  petition  is 
incorrect 

(5)  Effective  February  a  1991,  diis 
Waiver  supersedes  the  Interim  Waiver 
granted  Heil-Quaker  Corporation  on 
March  2a  1990. 55  FR  13184.  ^ril  9. 
1990.  (Case  No.  F-021). 

Issued  in  Washington,  DC  Pebraaiy  6, 
1991. 
].  Michael  Davis, 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 

[FR  Doa  91-3636  Filed  2-13-91;  8:45  am] 
mi  I  inn  coos  stfo^Mi 


[Ca8eNaF-«26] 

Energy  Conservation  Program  for 
Consumer  Products;  Decision  and 
Order  Chanting  Waiver  From  Fumaoa 
Test  Procedures  to  Iran*  Co. 

AOENCV:  Office  of  Conservation  and 
Renewable  Energy.  Department  of 
Energy. 

ACTION:  Decision  and  OTdtf. 

summary:  Notice  is  given  of  die 
Decision  and  Order  (Case  No.  F-02e) 
granting  Trane  Company  (Trane)  a 
waiver  for  its  TUN(-)  upflow  and 
TDN(-)  downilown  models  of 
atmospheric  furnaces  bam  existing 
Department  of  Energy  (DOE)  test 
procedures  regarding  blower  time  delay  . 
for  determining  the  model's  energy  \ 

efficiency. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  R  Nasseri.  U.S.  Department  of 
Energy,  Office  of  Conservetion  and 
Renewable  Energy,  Mail  Station  CE- 
43,  Forrestal  Building  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  588-9127. 

Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy.  Office  of  General  Counsel 
MaU  Station  GC-41.  Fonestal 
Building,  1000  Independence  Aveime, 
SW..  Washington.  DC  20585.  (202) 
586-8507. 

SUPPUMENTARV  INFORMATION:  b 
accordance  with  10  CFR  430.27(g),  notice 
is  hereby  given  of  the  issuance  of  the 
Decisicm  and  Order  as  set  out  below.  In 
the  Decision  end  Onter,  lYane  has  been 
granted  e  waiver  for  its  TUN(-)  and 
TDN(-^  models  of  atmospheric  furnaces 
permitting  the  company  to  use  en 
alternate  test  method  in  detennfadng  the 
Annual  Fuel  Utilization  Efficiency 
(AFUE). 


Iwued  in  WaaUi«taa.  DC.  Febniaiy  a. 
1991. 
|.MidiadItavis, 

Assistant  Seaetary,  Conservation  and 
Renewable  Energy. 

Dedskm  and  Order 

Badsgrouad 

The  Energy  Conservation  Program  for 
Consumer  Products  (otlier  than 
automobiles)  estabtished  pursuant  to  the 
Energy  Policy  and  Conservation  Act 
(EPCA).  Public  Law  94-163, 89  Stat  917. 
as  amended  tiy  tiie  National  Energy 
Conservation  Policy  Act  (NECPA). 
Public  Law  9S-«19, 92  Stat  32ea  tlie 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  and  die  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1968). 
Public  Law  100-357,  requires  DOE  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  (rf 
certain  consumer  products,  including 
furnaces.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  wiD 
assist  consumers  in  making  purchasing 
decisions.  These  test  procedures  appeer 
at  10  CFR  part  430,  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  43a27  to 
create  a  waiver  process.  45  FR  64108, 
September  2a  198a  Thereafter.  DOE 
further  amended  its  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretaiy  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  interim  waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823.  November  2a 
198a 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  s  petitioner 
shows  that  the  basic  model  contains  one 
or  more  deeign  characteristics  which 
prevent  testing  according  to  die 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evahiate 
the  basic  model  in  s  manner  so 
unrepresentatives  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  emendments  become 
effective,  resolving  the  problem  diat  is 
the  subject  of  the  waiver. 

The  interim  weiver  provisions,  added 
by  the  1966  emendment  allow  die 
Assistant  Secretary  to  grant  an  interim 
waiver  mdien  it  is  determined  that  the 
appUeant  will  experience  ecommiic 


6022 


Federal  RegUter  /  Vol  58.  No.  31  /  Thursday.  February  14.  1991  /  Noticeg 


hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  poUcy  reasons  to  grant  immediate 
reUef  pending  a  determination  on  the 
Petition  for  Waiver.  An  interim  waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Trane  filed  a  "Petition  for  Waiver" 
dated  luly  5, 1990,  in  accordance  with 
S  430.27  of  10  CFR  part  43a  DOE 
published  in  the  Federal  Register  on 
October  12. 1990,  Trane's  petition  and 
solicited  comments,  data  and 
Information  respecting  the  petition.  55 
FR  41589.  Trane  also  filed  an 
"Application  for  Interim  Waiver"  under 
section  430.27[g}  which  DOE  granted  on 
October  3, 1990. 55  FR  41589,  October  12. 

i9ga 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  DOE 
consulted  with  the  Federal  Trade 
Commission  (FTC)  concerning  the  Trane 
petition.  The  FTC  did  not  have  any 
objections  to  the  issuance  of  a  waiver  to 
Trane. 

Aaaertiona  and  Determinations 

Trane's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minutes  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  Trane 
requests  the  allowance  to  test  using  a 
45-seconds  blower  time  delay  when 
testing  its  TUN(-)  and  TDN(-)  series 
atmospheric  furnaces.  Trane  states  that 
since  the  45-second8  delay  is  indicative 
of  how  these  models  actually  operates 
and  since  such  a  delay  results  in  an 
improvement  in  efficiency  of 
approximately  1.0  percent  the  waiver 
should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedures  contain  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minutes  delay.  Trane  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  the  TUN(-)  and  TDN(-) 
series  atmospheric  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Trane  furnace  are 
designed  to  impose  a  45-8econds  blower 
delay  in  every  ixutance  of  start  up,  and 
since  the  ourent  provisions  do  not 
specifically  address  this  type  of  control 
IX)E  agrees  that  a  waiver  should  be 
granted  to  allow  the  45-seconds  blower 
time  delay  when  testing  the  Trane 
TUN(-)  and  TDN(-)  series  furnaces. 
Accordingly,  with  regard  to  testing  the 


TUN(-)  and  TDN(-)  series  furnaces, 
today's  Decision  and  Order  exempts 
Trane  from  the  existing  provisions 
regarding  blower  controls  and  allows 
testing  with  the  45-seconds  delay. 
//  ia  therefore,  ordered  that- 

(1)  The  "Petition  for  Waiver"  filed  by 
the  Trane  Company  (Case  No.  F-^2e)  is 
hereby  granted  as  set  forth  in  paragraph 
(2)  below,  subject  to  the  provisions  of 
paragraphs  (3).  (4)  and  (5). 

(2)  Notwithstanding  any  contrary 

.  provisions  of  appendix  N  of  10  CFR  part 
430,  subpart  B,  the  Trane  Company  shall 
be  permitted  to  test  its  TUN(  - )  and 
TDN(— )  series  atmospheric  furnaces  on 
the  basis  of  the  test  procedure  specified 
in  10  CFR  part  43a  with  modifications 
set  forth  below: 

(i)  Section  3.0  in  appendix  N  is  deleted 
and  replaced  with  the  following 
paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSI/ASHRAE 103-82  with 
the  exception  of  sections  9.2.2,  9.3.1,  and 
0.3.2,  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  in 
appendix  N  as  follows:  3.10  Gas-  and 
Oil-Fueled  Central  Furnaces.  The 
following  paragraph  is  in  lieu  of  the 
requirement  specified  in  section  9.3.1  in 
ANSI/ASHRAE  103-82.  After 
equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the 
required  measurements  performed,  turn 
on  the  furnaces  and  measure  the  flue 
gas  temperatiu^,  using  the  thermocouple 
grid  described  above,  at  0.5  and  2.5- 
minutes  after  the  main  bumer(8)  comes 
on.  After  the  burner  start-up,  delay  the 
blower  start-up  by  1.5-minutes  (t— ). 
unless:  (1)  The  furnace  employs  a  single 
motor  to  drive  the  power  burner  and  the 
indoor  air  circulating  blower,  in  which 
case  the  burner  and  blower  shall  be 
started  together,  or  (2)  the  furnace  is 
designed  to  operate  using  an  unvarying 
delay  time  that  is  other  than  1.5-minutes, 
in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower,  or  (3)  the 
delay  time  results  in  the  activation  of  a 
temperature  safety  device  which  shuts 
off  the  burner,  in  which  case  the  fan 
control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan 
control  is  adjustable,  set  it  to  start  the 
blower  at  the  highest  temperature.  If  the 
fan  control  is  i>ermitted  to  start  the 
blower,  measure  time  delay,  (t— ],  using 
a  stop  watch.  Record  the  measured 
temperat\ues.  During  the  heat-up  test  for 
oil-fueled  furnaces,  maintain  the  draft  in 
the  flue  pipe  within  ±0.01  in.  of  water 
gauge  of  the  manufacturer's 
recommended  on-period  draft 

(iii)  With  the  exception  of  the 
modifications  set  forth  above,  Trane 


Company  shall  comply  in  aU  respects 
with  the  test  procedures  specified  in 
appendix  N  of  10  CFR  part  430,  subpart 

a 

(3)  The  waiver  shall  remain  in  effect 
fix>m  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  TUN(— ) 
and  TDN(-]  series  atmospheric 
furnaces  manufactured  by  Trane 
Company. 

(4)  This  waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect 

(5)  Effective  February  6, 1991,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  Trane  Company  on  October  3, 
1990.  55  FR  41589,  October  12, 1990. 
(Case  No.  F-028). 

Issued  in  Washington,  DC  February  6, 
1991. 

].  Michael  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy- 

[FR  Doc.  91-3637  Hied  2-l»-«l:  8:45  am] 
BHJUNQ  OOOC  t4l^-<tV-1t 


[Caee  Na  DH-«02] 

EfMrgy  ConMrvation  Program  f or 
Consutnar  Producta;  Pttitlon  for 
Waivar  of  Vented  Home  Haating 
Equipmant  Taat  Procaduraa  From 
Valor  Inc. 

agency:  Office  of  Conservation  and 
Renewable  Energy,  Department  of 
Energy. 

summary:  Today's  notice  publishes  a 
"Petition  for  Waiver"  from  Valor 
Incorporated  (Valor),  requesting  a 
waiver  from  the  existing  Department  of 
Energy  (DOE)  test  procedures  for  vented 
home  heating  equipment.  Valor  requests 
that  DOE  grant  relief  from  the  DOE  test 
procedures  relating  to  the  use  of  pilot 
light  energy  consumption  in  the 
calculation  of  Annual  Fuel  Utilization 
Efficiency  (AFUE),  and  the  calculation 
of  steady  state  efficiency  of  its  VN-32 
model  vented  heater.  Valor  claims  that 
while  the  VN-32  is  capable  of  being 
tested  in  accordance  with  the  DOE 
vented  home  heating  equipment  test 
procedure,  the  test  procedure  does  not 
give  a  true  representation  of  the  VN-32 
vented  heater's  efficiency.  DOE  is 
soUciting  comments,  data,  and 
information  respecting  the  Petition  for 
Waiver. 
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DATES:  DOE  will  accept  comments,  data, 
and  information  no  later  than  March  18, 
1991. 

ADORSSSES:  Written  comments  (8 
copies)  shall  be  sent  to:  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Case  No.  DH-002, 
Mail  Stop  CE-OO,  Forrestal  Building, 
room  6B-025 1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202)  586-3012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy,  Mail  Stop  CE-43. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  58&-gi27. 

Eugene  MargoUs,  Esq..  U.S.  Department 
of  Energy,  Office  of  General  Counsel 
Mail  Stop  GC-41,  Forrestal  Building. 
1000  Independence  Avenue.  SW.. 
Washington.  DC  20585,  (202)  586-9507. 

SUPPLEMENTARY  INFORMATION:  The 

Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163. 89  Stat 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 
Public  Law  95-619. 92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA). 
Public  Law  100-12.  and  the  National 
Appliance  Energy  Conservation 
AmendmenU  of  1988  (NAECA  1988). 
Public  Law  100-357.  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  vented  home  heating 
equipment  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
assist  consumers  in  making  purchasing 
decisions.  These  test  procedures  appear 
at  10  CFR  part  430.  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  2a  1980,  creating  the  waiver 
process.  45  FR  e410a  The  waiver 
process  allows  the  Assistant  Secretary 
to  waive  temporarily  test  procedures  for 
a  particular  basic  model  when  a 
petitioner  shows  that  the  basic  model 
contains  one  or  more  design 
characteristics  which  prevent  testing 
according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  The  waiver  generally 
remains  in  effect  until  final  test 
procedure  amendments  become 


effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

On  September  21, 199a  Valor  filed  a 
Petition  for  Waiver  requesting  waiver 
requesting  waiver  from  the  DOE  test 
procedure  for  vented  home  heating 
equipment  which  is  found  at  appendix  O 
to  subpart  B  of  10  CFR  part  430.  Valor 
seeks  a  waiver  regarding:  (a)  Pilot  light 
energy  consumption;  and  (b)  steady 
state  efficiency. 

Valor  seeks  a  waiver  from  the 
provision  in  the  DOE  test  procediue  that 
requires  measurement  of  energy  input 
rate  of  the  pilot  light  (Qp)  and  the  use  of 
this  data  in  calculation  of  AFUE,  where: 

AFUE  =  440i}88i)ftQin  inax/(4400i|ssQin  max 
-I- 2.5(4600)ij/iQp) 

Instead.  Valor  requests  that 
allowance  to  delete  Qp  and  accordingly 
delete  the  2.5(4600)i}^Qp  term  in 
calculation  of  AFUE.  Valor  states  that 
its  instruction  direct  the  consumer  to 
turn  off  the  pilot  light  Therefore,  the 
unit  should  not  be  penalized  for  the  pilot 
light  energy  consumption.  Since  the 
current  test  procedure  does  not  address 
this  issue.  Valor  asks  that  the  waiver  be 
granted. 

Valor  also  seeks  a  waiver  from  the 
DOE  test  procedure  regarding  the 
calculation  of  steady  state  efficiency. 
Valor  seeks  a  waiver  frt)m  the  provision 
in  section  3.1.1  that  requires  calculation 
of  steady  efficiency  for  manually 
controlled  vented  heaters  with  various 
input  rates  be  determined  at  a  fuel  input 
rate  that  is  within  5  percent  of  50 
percent  of  the  maximum  fuel  input  rate. 
Valor  states  that  since  the  manual 
control  on  its  heater  has  three  fixed  gas 
rates,  and  is  not  infinitely  variable,  it  is 
not  possible  to  obtain  a  rate  of  50 
percent  of  the  maximum  fuel  rate 
specified  in  the  regulations.  Since  the 
current  DOE  test  procedure  does  not 
address  this  issue.  Valor  requests  an 
alternative  test  procediu-e  for 
calcidation  of  steady  state  efficiency 
based  on  weighted  average  of  the  three 
different  gas  settings. 

Pursuant  to  paragraph  (b)  of  10  CFR 
403.27,  DOE  is  hereby  publishing  tiie 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington,  DC  February  B, 
1991. 

|.  Michael  Davis. 

Assistant  Secretary,  Conservation  and  . 
Renewable  Energy- 
Septeml>er  21, 1990. 
Mr.  I.M.  Davis,  PS^ 


Assistant  Secretary  for  Conservation  and 
Renewable  Energy,  Forrestall  Building. 
1000  Independence  Avenue  SW.. 
Washington,  DC.  20585 
RE:  Request  for  Waivers 

Dear  Mr.  Davis.  We  wish  to  apply  for 
acceptance  of  two  waivers  from  Sections  of 
the  Code  of  Federal  Regulations,  Energy  10, 
Parts  400  to  499,  Revised  January  1, 1990.  The 
particular  sections  for  which  the  waivers  are 
required  are  detailed  against  each  Waiver 
Request 

lie  model  for  which  the  waivers  are 
requested  is: 

Model  VN32 
Gas  Fired  Wood  Stove  for  Natural  Gas 

Waiver  Request  No.  1 

This  refers  to:  CFR  Energy  10  Parts  400  to 
499,  Part  430  Subpart  B,  Appendix  C.  Section 
3.1.1 — Gas  fueled  vented  home  heating 
equipment  Section  4.2.4 — Weighted  average 
steady  state  efficiency. 

Introduction:  We  have  designed  a  gas  fired 
heating  appliance  which  has  a  visual  flame 
effect  very  similar  to  that  of  a  real  wood 
burning  stove  and  a  relatively  high  thermal 
efficiency  for  this  type  of  product.  The 
appliance  has  recently  been  Certified  by  the 
American  Gas  Association  to  ANSI  Standard 
Z21.11.1a-1989. 

Description:  The  visual  effect  of  the  stove 
is  achieved  using  a  manually  operated  gas 
control  (tap)  to  supply  three  fixed  gas 
settings.  The  reduced  individual  gas  rates  are 
achieved  by  fixed  orifice  holes  in  the  control 
plug  of  a  Sourdillon  control  which  are  set  by 
the  consumer  by  turning  the  control  knob  to 
the  required  position. 

The  positions  obtainable  on  the  control  are: 

OFF 

1.  Ignition — Pilot  ignition  only. 

2.  Low  Rate— {Main  burner  only)— 24,500 
BTU's/hour. 

3.  Main  Burner  &  Middle  Decorative 
Flames— 28,000  BTU's/hour. 

4.  Main  Burner  &  All  Decorative  Flames— 
37.500  BTU's/hour. 

Settings  2,  3  and  4  are  considered 
conunercially  desirable  to  compare  with  the 
moods  of  a  real  wood  burning  fire  and  make 
the  product  attractive  as  a  replacement  for 
wood  burning  appliances. 
Requirements  Sought  To  Be  Waived 

In  endeavoring  to  apply  the  current  "Code 
of  Federal  Regulations."  we  find  that  Section 
3.1.1  "Gas  Fuel  Vented  Home  Heating 
Equipment"  refers  to  manually  controlled 
heaters  (last  paragraph  of  Page  147). 

This  paragraph  states:  "For  manually 
controlled  gas  fueled  vented  heaters,  with 
various  input  rates  determine  the  steady  state 
efficiency  at  a  fuel  input  rate  that  is  within 
S%  of  50%  of  the  maximum  fuel  input  rate." 

The  manual  control  on  our  heater  gives  the 
tiiree  fixed  gas  rates  previously  detailed  and 
is  not  infinitely  variable  down  to  a  zero  gas 
rate.  It  is  therefore  not  possible  to  obtain  a 
rate  of  50%  of  the  maximum  fuel  input  rate  by 
operating  the  heater  normally  in  accordance 
with  the  Manufacturer's  Users  Instructions. 
The  low  rate  is  65  J%  of  the  maximum  rate. 
The  intermediate  rate  of  28.000  BTU's/hour  is 
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■  fwlaoad  vimal  Buna  pictun  whick  ia  mora 
bkaly  to  \m  vaad  than  the  mtninniin  rata  with 
DO  flainaafiiacL 

Spadfic  Raquiiamanta  Sought  To  Ba  Waived 

Stnca  tha  50%  rata  ipadflad  ia  the 
Ragulatlons  caa  not  ba  mmnally  achieved  oa 
thia  prodoct  wa  reqiiaat  that  the  fequlremant 
ia  waived  for  thia  appUanca. 

Altemativa  Teat  Procadure 

For  an  alternabva  teat  procadure  we 
requeat  that  tha  steady  state  efficiency 
ahould  be  aaaeaaed  aa  ao  average  of 
efBdendea  obtained  at  aettinga  2. 3  and  4, 
but  weighted  in  favor  of  aa  aetting  4,  plua  as 
aetting  3  and  0.1  aetting  2. 

Waiver  Requeat  No.  2 

Thia  Refera  To:  CFR  Energy  la  Parte  400  to 
480.  Part  430,  Subpart  a  Appendix  O.  Section 
3^  Pilot  Light  Measurement.  Section  4.2.6 
Annual  Fuel  Utilization  Effldency. 

Oeacilptioa:  The  heater  ia  fitted  with  a 
tranaient  pilot  for  the  purpose  of  smooth  and 
aafe  ignition  of  the  main  burner  while 
controlling  the  amount  of  heat  to  energize  the 
thennoeiectric  valve  Incorporated  in  the 
control  Caa  to  the  pilot  for  ignition  of  the 
main  burner  is  obtained  by  depresaing  the 
control  knob,  holding  in.  and  preaaing  the 
ptezo  igniter  to  ignite  the  pilot  Aa  soon  aa  the 
pilot  energizes  the  thermoelectric  valve  of  the 
control  the  main  bomer  ia  ignited  by  turning 
the  coQtrol  from  poaition  1  to  2.  The  pilot 
remaina  on  at  aettinga  2.  3  and  4.  and  by 
virtue  of  ita  poaition  below  the  main  bwner. 
contributes  to  the  heat  release  within  the 
combustion  chamber. 

When  the  heater  ia  turned  off  after  use  in 
accordance  with  the  Manufacturer's 
Inalroctiona.  the  control  luiob  is  turned  to  the 
"OFF"  position.  Thia  movea  the  control 
through  the  pilot  ignition  position  1  and  the 
pilot  ia  automatically  turned  off  with  thia 
opera  tkML 

Requlrementa  Sought  To  Be  Waived 

If  the  Manufacturer's  Instructions,  in 
conjunction  with  the  control  knob  markings 
are  observed  by  the  user,  the  pilot  will  not  be 
left  on.  Section  \JJb  "Annual  Fuel  Utilization 
Bffidency"  for  manuaUy  controlled  vented 
heatera  g^ves  the  AFUE  defined  aa: 
AFUE- 

4400i)a8iv^Q(n  -  max 
4400i)aa  Qin-max-i-2^4«00)n)iQp 

The  fKtor  2J(4a0O)i|  ItQp  in  tha 
denominator  depreaaaa  tfaa  caknlated  AFUB 
value  aiyriflcantty.  and  nnrealiaticaUy.  if 
applied  to  a  heater  aa  deacribed  in  the 
foregoing. 

Wa  dMrefora  reqaeat  that  tfaa  pilot  facUn- 
LS(4e0Oh  frf}p  ia  delated  bom  tha 
aaaeaament  of  AFUB  far  thia  product  to  giva 
an  AFUB  fignra  oaora  repraaanUtive  of  actual 
opetattan  in  aocordaaea  with  the 
Mannfaetnrer'a  Inalructiooa. 

Other  Modela  With  Similar  Featurea 

We  balieva  thia  product  ia  probably  the 
first  heater  to  be  designed  to  atmulate  a  wood 
atove  and  ooaaequendy  we  are  unable  to 


identify  other  manufacturera  at  thia  moment 
in  time. 

A  aet  of  Uaera  Inatructlona  for  the  product 
ia  endoaad  for  your  oooaidaratfon. 

In  aocordanoe  with  the  Coda  of  Federal 
Regulatioaa.  wo  are  wrritiog  to  other 
manufacturera  of  vented  heating  producta 
eadoaing  a  copy  of  thia  requeat  for  waivera. 

If  you  require  any  further  information, 
pleaae  let  ma  know. 

Yonra  faithfully, 
lanThow, 
Vice  President 
[FR  Doc  91-W38  Filed  2-13-01;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AOENCY 

[FRL-3M5-61 

Sci«no«  Advisory  Board,  RMearch  and 
Davalopmant  Budgat  Subeommtttaa; 
Opan  Maating 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  a  meeting  of  the 
Budget  Subcommittee  of  the  Research 
Strategies  Advisory  Committee  of  the 
Science  Advisory  Board  will  be  held  on 
February  26-27. 1991  at  the  Key  Bridge 
Marriott  1401  Lee  Highway,  Arlington, 
Virginia  22209.  The  hotel  telephone 
number  is  (703)  S24-640a 

Tha  meeting  will  start  at  9  a.m.  on 
February  28,  and  will  adfoum  no  later 
than  5  pjn.  on  February  27,  and  is  open 
to  the  public  The  main  purpose  of  this 
meetii^  is  to  review  the  FY  1992 
President's  Budget  request  for  EPA's 
Office  of  Research  and  Development. 

Members  of  the  public  desyiiig 
additional  information  on  this  topic 
should  contact  Ms.  Joanne  Rodman  (RD- 
674).  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460  (or  by  telephone  at  202-382- 
7468). 

An  Agenda  for  the  meeting  is 
available  from  Ms.  Carolyn  Osborne. 
Staff  Secretary,  Science  Advisory  Board 
(AlOlF),  U.S.  Environmental  Protection 
Agency,  Washington.  DC  2046a  (202- 
382-2552):  for  general  information  on  the 
meeting,  contact  Mr.  Randall  Bond. 
Designated  Federal  OfGcial,  Research 
Strategies  Advisory  Committee  by 
telephone  at  the  number  noted  above  or 
by  mail  to  the  Science  Advisory  Board 
(A-IOIF).  401 M  Street  SW.. 
Washington.  DC  20460  no  later  than 
ao.b.  February  19, 1991.  Anyone  wishing 
to  make  a  presentation  at  the  meeting 
should  forward  a  written  statement  to 
Mr.  Bond  by  the  date  noted  above.  The 
Science  Advisory  Board  expects  that  the 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  written 


statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
wiU  be  limited  to  a  total  of  ten  minutes. 

Dated:  February  7, 1091. 
Donald  G.  Baraaa, 
Director.  Science  Advisory  Board. 
[FR  Oo&  9i-9n\  Filed  2-13-01;  MS  am] 
WLUNQCOM  ( 


FEDERAL  COMyUNICATIONS 
COMMISSION 

AppOcattona  for  Conaolidatad  Haaring; 
SIh/ar  King  Broadcaatlng  of  Naw 
Jaraay,  Inc.  and  Arthur  Uu 

1.  The  Commission  has  before  it  the 
following  applications  for  a  renewal  of 
license  for  television  station  WHSE-TV 
and  a  new  commercial  television 


station: 

atate 

File  No. 

MM 

rtocket 

Ho. 

A.  Sliver  King 
rVoaifc  aslmp  ol 

vmm  JmWtjt  inC^ 

Nawarf(.NJ. 

B.  ArewUu; 
Na«wk.NJ. 

BRCT-aeOIIOKQ 
BRCT-690601KI 

90-«42. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 


Multiple  ownership- 
ComparalkM ..__.._. 


Applca«t(s) 


B 

^B 

AB 


3.  If  there  is  any  non-standardized 
i88ue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
DockeU  Branch  (room  230),  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  may  also  be  purchased 
from  tha  Commission'a  duplicating 
contractor.  International  Tranacrlptioa 
Services.  Inc.  2100  M  Street  NW.. 
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6025 


Washington,  DC  20037  (Telephone  No. 

(202)857-3800). 

Barbara  Kreianian, 

Chief,  Video  Services  Division.  Mass  Media 
Bureau, 

[FR  Doc.  01-3468  Filed  2-lS-ei:  8:4S  am] 
BUIMQ  COOK  sriKot-a 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Aganqf  Information  CoHactlon 
Submfttad  to  tha  Offica  of 
Managamant  and  Budgat  for 
Claaranca 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  Revision  of  3067-0125. 

Title:  Request  for  loan  information 
verification. 

Absb-act:  Section  408  of  the  Robert  T. 
Sta^ord  Disaster  Relief  and  Emergency 
Assistance  Act  Public  Law  93-288  as 
amended  by  Public  Law  100-707, 
authorizes  the  Federal  Emergency 
Management  Agency  to  provide 
Temporary  Housing  Assistance,  when 
required,  to  victims  of  Presidentially- 
declared  disasters.  Mobile  home  units 
are  one  form  of  temporary  housing 
assistance  that  FEMA  provides.  Disaster 
victims  may  purchase  a  mobile  home 
tmit  as  a  primary  residence  if  other 
adequate  alternate  housing  is 
unavailable,  and  when,  in  addition  to 
the  victims'  own  resources,  he  or  she 
cannot  obtain  sufficient  funds  to  cover 
the  sales  price.  FEMA  Form  90-68, 
Request  for  Loan  Information 
Verification,  is  used  to  determine 
eligibility  for  an  adjustment  to  the  sale 
price  of  a  mobile  home. 

Type  of  Respondents:  Individuals  or 
households. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  25  hours. 

Number  of  Respondents:  150. 

Estimated  Average  Burden  Hours  per 
Response:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Borror,  (202)  646-2624, 500 
C  Sti«et  SW.,  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman, 


(202)  395-734a  Office  of  Management 
and  Budget  3235  New  Executive  Office 
Building,  Washington.  DC  20503  within 
four  weeks  of  this  notice. 

Dated:  February  4. 1901. 
Wesley  C  Moot*, 

Director,  Office  of  Administrative  Support 
[FR  Doc  01-3000  Filed  2-13-01;  8^45  am] 
nuMO  COOK  arts-ot-a 

(FEMA-893-l)R] 

Amandmant  of  a  Major  Diaaater 
Daciaration;  Kantucky 

agency:  Federal  Emergency 
Management  Agency. 
ACTKMi:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the 

Commonwealth  of  Kentucky  (FEMA- 

893-DR),  dated  January  29, 1991,  and 

related  determinations. 

DATES:  February  2. 1991.    . 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott  Disaster  Assistance 

Programs,  Federal  Emergency 

Management  Agency,  Washhigton,  DC 

20472,  (202)  646-3614. 

NOTICE:  Notice  is  hereby  given  that  the 

incident  period  for  this  disaster  is  closed 

effective  February  2, 1991. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.510,  Disaster  Assistance.) 

Grant  C  Peterson, 

Associate  Director,  State  and  Local  Programs 

and  Support  FederaJ  Emergency 

Management  Agency. 

[FR  Doc.  91-3605  PUed  2-13-01;  a-46  am] 
BiixMa  COM  sns-oa-M 

[FEMA-893-OR] 

Amandmant  of  a  Major  Diaaatar 
Daciaration;  Kentucky 

AOENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky  (FEMA- 
893-DR),  dated  January  29, 1991,  and 
related  determinations. 
dated:  February  3, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
notice:  The  notice  of  a  major  disaster 
for  the  Commonwealth  of  Kentucky, 
dated  January  29, 1991.  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 


been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declaration  of 
January  24, 1991: 
Lewis  Cotmty  tot  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  Na 

63.516,  Diaaater  Aaaiatance.) 

Grant  C  Petersoo. 

Associate  Director,  State  and  Local  Programs 

and  Support  Federal  Emergency 

Management  Agency. 

[FR  Doc.  91-3606  Filed  2-13-01;  8:45  am] 

BHXiiiQ  coot  aris-ea-M 


(FEMA-«8»-0R) 

Amandmant  of  a  Major  Diaaatar 
Dadaratkwi;  Tannaaaaa 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-889-DR),  dated 
January  4, 1991,  and  related 
determinations.  '' 

dated:  February  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Neva  K.  Elliott  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Tennessee  dated  January 
4, 1991,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  4, 1991: 

Grundy  County  for  Public  Assistance. 
(Previously  designated  for  Individual 
Assistance). 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.616,  Disaster  Assistance.) 

Grant  C  PManoo, 

Associate  Director  State  and  Local  Programs 

and  Support  Federal  Emergency 

Management  Agency. 

[FR  Doc.  91-3607  Filed  2-13-01;  6:45  am] 

MLUNQ  COOC  S71»-«I-lt 


[FEMA-«8»-l)Rl 

Amandmant  Of  a  Major  Diaaatar 
Daciaration:  Tannaaaaa 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 


r.  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-8d9-DR},  dated 
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January  i.  MQI,  and  related 
dateiininatiaiia. 
OATnc  Pebraary  4. 1901. 

POM  nrnTNEM  WroWMATlOW  CONTACT 

Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emeisency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

MOnCB  The  notice  of  a  major  disaster 
for  the  State  of  Tennessee,  dated 
January  4, 1991.  is  hereby  amended  to 
indade  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  January  4, 
1991: 

Lauderdale  County  for  Public 
Assistance  (previously  dnignated  for 
Individual  Assistance). 

(Catalog  of  Federal  Domectic  Asaistaiioe  Na 
83Jna,  DiMStsr  AsaUtance.) 

Gtant  C.  Fetenon, 

As»odat»  Director,  Stata  and  Local  ProgmmM 
and  Support,  FederaJ  Emergency 
Management  Agency. 

(FR  Doa  01-MO8  HUd  2-13-M:  S:4S  unj 


FEDERAL  MAramiE  COMIIiaSION 

NLL/BNIMim.  8pM«  Charter 
Aflr—m»nt.  AgrMnwnt(«)  FItod 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC.  Office  of  the  Federal 
Ma  time  Commissioa  1100  L  Street 
NVk     oom  10325.  Interested  parties  may 
s«ibmit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Regbter  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  i  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  Noj  232-011317. 

Title:  NLL/BHP-IMTL  Space  Charter 
Agreement 

Parties;  Nedlloyd  Lijnen.  av.  ("NLL") 
BHP  International  Marine  Transport  Inc. 
("BHP-IMTL"). 

Synopsis:  The  proposed  Agreement 
would  permit  BHP-IMTL  to  charter 
space  to  NLL  in  the  trade  between  U3. 
Pacific  Coast  ports  and  inland  points  via 
such  ports  and  ports  of  British  Columbia 
and  Australia,  and  inland  points  via 


such  ports.  It  woold  also  pennit  the 
parties  to  consult  and  agree  on  sailing 
acfaedules,  service  fivquendes,  ports  to 
be  served,  port  rotatl<m.  space  and/or 
slot  allocations  aboard  the  vessels  used 
in  the  service.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  203-01131& 

Title:  NLS,  NOL  and  NYK  South-East 
Asia/Far  East-U.S.  Pacific  Coast 
(including  Alaska)  Discussion 
Agreement 

Parties:  Nippon  Liner  System.  Ltd., 
Neptxiqe  Orient  Lines  Ltd.,  Nippon 
Yusen  Raisha. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  meet 
discuss,  exchange  information  and  reach 
an  onderstandixig  in  the  trade  between 
South-East  Asia/Far  East  and  U.S. 
Pacific  Coast  ports  (incuding  Alaska) 
and  Inland  coastal  points  vias  such 
ports.  The  parties  are  also  authorized  to 
rationalize  sailings.  The  parties  have 
requested  a  shortened  review  period. 

By  order  of  the  Federal  Maritime 
Commissioa. 

Dated:  February  8, 1901. 
Joseph  C.  PoBdng, 
Secretary. 

[FR  Doc.  91-M12  Filed  2-19-81;  8:4S  am) 
1 0001  •ns.ei-ii 


FEDERAL  RESERVE  SYSTEM 

Banco  d«  8antand«r,  8JL  d«  Crvdtto. 
•t  aL;  Formationo  of ,  AcquWIiono  by, 
and  Margart  of  Bank  HoMng 
Conrnanlas 

The  companies  listed  in  this  notice 
have  appUed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  Uie  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 


and  swiunarizlng  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March  5. 
1991. 

A.  Federal  Reserve  Bank  of  New  York 

(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Banco  de  Santander,  S.A.  de 
Credito,  Santander,  Spain:  to  acquire 
9.89  percent  of  the  voting  shares  of  The 
Royal  Bank  of  Scotland  Group  pic 
Edinburgh,  Scotland,  and  Citizens 
Financial  Group,  Inc.,  Amsterdam, 
Rhode  Island,  and  thereby  indirectly 
acquire  Fairhaven  Savings  Bank, 
Fairhaven,  Massachusetts;  Citizens 
Savings  Bank,  Providence,  Rhode  Island; 
and  Citizens  Trust  Company, 
Providence,  Rhode  Island. 

2.  HUBCO.  Inc.,  Union  City.  New 
Jersey;  to  acquire  100  percent  of  the 
voting  shares  of  Meadowlands  National 
Bank,  North  Bergen,  New  Jersey. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  N.W.,  Atlanta,  Georgia 
30303: 

1.  CNB,  Inc.,  Lake  City.  Florida;  to 
acquire  25.02  percent  of  the  voting 
shares  of  Ocala  National  Bank,  Ocala, 
Florida. 

C  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street  Chicago.  Illinois 
60690: 

1.  First  Business  Bancorp,  Co., 
Chicago,  Illinois;  to  become  a  bank  ■ 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  South 
Central  Bank  and  Trust  Company  of 
Chicago.  Chicago,  Illinois. 

D.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street  Dallas,  Texas  75222: 

1.  LNB  Financial  Corporation,  Austin, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Liberty  Delaware,  Inc., 
Wihnington,  Texas,  and  thereby 
indirectly  acquire  Liberty  National 
Bank,  Austin.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  &  1901. 

jMuiUsrJ.Johnsaa. 

Associate  Secretary  (^  the  Board. 

[PR  Doc.  91-3557  Filed  2-13.01;  8:45  am] 
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Robart  Oacar  Ray,  at  aU  Changa  In 
Bank  Control  Noticaa;  Aiequlaitiona  of 
Sharaa  of  Bank*  or  Bank  HoMlng 
Companlaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817U))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
Immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
exi}ress  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  6, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  N.W.,  Atlanta,  Georgia 
30303: 

1.  Robert  Oscar  Ray,  Childersburg, 
Alabama;  to  acquire  retain  4.92  percent 
of  the  voting  shares  of  City  Banc 
Corporation.  Childersburg,  Alabama,  for 
a  total  of  15.1  percent  and  thereby 
indirectly  acquire  City  Bank  of 
Childersburg,  Childersburg,  Alabama. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street  Dallas,  Texas  75222: 

1.  Johnny  Ray  Cody,  Ennis,  Texas;  to 
acquire  an  additional  0.45  percent  of  the 
voting  shares  of  First  National 
Bancorporation  of  Ennis,  Inc.,  Ennis, 
Texas,  for  a  total  of  10.23  percent  and 
thereby  indirectly  acquire  First  National 
Bank  of  Ennis,  Ennis,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  8, 1991. 
lennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc  91-3558  Filed  2-13-01: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantara  for  DIsaaaa  Control 

Hanf  ord  ThyroW  Morbidity  Study 
Advisory  Conunittaa:  Motttng 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L  92-463).  the  Centers  for  Disease 
Control  (CDC)  aimounces  the  following 
committee  meeting: 


Name:  Hanford  Thyroid  Morbidity 
Study  Advisory  Conunittee. 

Time  and  Date:  8:30  ajn.-6  pan.. 
March  7, 1991. 8:30  a.m.-3  pjn„  March  8. 
1991. 

Place:  Days  Hotel  at  Lenox. 
Weschester  Room,  3377  Peachtree  Road 
NE.,  Atlanta,  Georgia  30326. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  This  committee  is  chai^d 
with  providing  advice  and  guidance  to 
the  Director,  CDC,  regarding  the 
scientific  merit  and  direction  of  the 
Hanford  Thyroid  Morbidity  Study.  The 
Committee  will  review  development  of 
study  protocol  and  recommend  changes 
of  scientific  merit  to  CDC  advise  on  the 
conduct  of  the  pilot  study  using  the 
approved  protocol  and  assist  in 
determining  the  feasibility  of  a  full-scale 
epidemiologic  study.  If  the  full-scale 
epidemiologic  study  is  carried  out  the 
Committee  will  advise  CDC  on  the 
design  and  conduct  of  the  study  and 
analysis  of  the  results. 

Matters  to  be  Discussed:  This  is  the 
initial  meeting  of  the  Hanford  Thyroid 
Morbidity  Study  Advisory  Conunittee. 
The  Conunittee  will  discuss  the  research 
protocol  submitted  by  the  Fred 
Hutchinson  Cancer  Research  Center 
(FHCRC).  Indepth  discussions  will  lead 
to  the  development  of  a  preliminary  list 
of  recommendations  regarding  methods 
and  approaches  pertaining  to  the 
FHCRC  study  protocol 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Mike  Sage,  Committee  Manager, 
Radiation  Studies  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects,  Center  for  Environmental  Health 
and  Injury  Control  CDC,  1600  Clifton 
Road  NE.,  Mailstop  F-28,  Atlanta, 
Geo^a  30333,  telephone  404/488-4613 
or  FTS  238-4613. 

Dated  February  8, 1091. 
ElviaHilyar, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control 
[FR  Do&  91-3549  Filed  2-13-01: 8:45  am] 
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Currant  Status  of  ttia  Rastructurad 
Vassal  Sanitation  Program  and 
Exparianca  to  Data  witti  Program 
Opsrations:  Notica  of  Cfianga 

Federal  Register  Citation  of  Previous 
Aimouncement  December  14, 1990,  55 
FR  51503. 

The  previous  notice  stated:  "For  a 
period  of  15  days  following  the  meeting, 
through  January  30, 1991.  the  official 
record  of  the  meeting  will  remain  open 


so  that  additional  material  or  conuoents 
may  be  submitted  to  be  made  part  of  the 
record  of  the  meeting."  This  sentence  is 
amended  to  read:  "Die  official  record  of 
the  meeting  will  remain  open  through 
March  15. 1991,  so  that  additional 
material  or  comments  may  be  submitted 
to  be  made  part  of  the  record  of  the 
meeting." 

CONTACT  KR80N  FOR  mRTHCR 
mPOmUTiON:  Linda  W.  Anderson. 
Chiet  Special  Programs  Group  (F29), 
Center  for  Environmental  Health  ai^ 
Injury  Control  Centers  for  Disease 
Control  1600  Clifton  Road,  NE..  Atlanta, 
Georgia  30333,  telephone  404/468-4505 
orFTS23&-4595. 

All  other  informatlMi  in  the  notice 
remains  the  same. 

Dated:  February  8.  lOOL 
BvlaHOyar. 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control 
[FR  Doc  01-3548  Filed  2-13-01;  8:46  am] 
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Food  and  Drug  Administration 
[DocfcMNa91N-0045] 

Drug  Export;  Abbott  HCV  EiA  2nd 
Ganaratton 

AOENCV:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 


;  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Abbott  Laboratories  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product  Abbott 
HCV  EIA  2nd  Generation  diagnostic  kit 
to  Australia,  Austria,  Belgium,  Canada. 
Denmaric  Finland,  Prance,  Iceland, 
Ireland.  Italy,  Luxembourg,  The 
Netheriands,  New  Zealand,  Norway, 
Portugal  Spain,  Sweden,  Switzerland, 
and  The  United  Kingdom. 

AOonESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-«2,  5600  Fishers  Lane,  Rockville.  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1966  should 
also  be  directed  to  the  contact  person. 

FOR  FURTHER  INFORMATKM  CONTACT. 

Carl  J.  Chancey.  Center  for  Biologies 
Evaluation  and  Research  (HFB-124), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857  301- 
295-8191. 
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r/MV  wPOwmTiow:  The  drug 
export  proviilona  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  biological  products  that  are 
not  currently  approved  in  the  United 
SUtes.  Section  802(b)(3)(B]  of  the  act 
sets  forth  requirements  that  must  be  met 
in  an  application  for  approval  Section 
802(b)(3)(q  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(bj(3)(A) 
of  the  act  require  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that 
Abbott  Laboratories,  One  Abbott  Park 
Rd..  Abbott  Park.  IL  e0064-3S0a  has 
filed  an  application  requesting  approval 
for  the  export  of  the  biological  product 
Abbott  HCV  EIA  2nd  Generation  to 
Australia,  Austria,  Belgium.  Canada. 
Denmark.  Finland.  France.  Iceland. 
Ireland,  Italy,  Luxembourg,  The 
Netheriands,  New  Zealand,  Norway, 
Portugal  Spain.  Sweden.  Switzerland, 
and  The  United  Kingdom.  Abbott  HCV 
EIA  2nd  Generation  is  an  in  vitro 
qualitative  Enzyme  Immunoassay  (EIA) 
for  the  detection  of  antibody  to  hepatitis 
C  virus  (HCV)  in  human  serum  or 
plasma.  The  application  was  received 
and  filed  in  the  center  for  Biologies 
Evaluation  and  Research  on  January  29, 
1901,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  dociunent  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a  jn.  and 
4  p jn.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  February  25, 
1991,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec  802 
(21  U.S.C  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21 CFR  5.10)  and  redelegated 
under  21  CFR  5.44. 


Deted:  February  1, 1901. 
Hmoim  S.  Bono, 

Director,  Office  of  Compliance,  Center  for 
Biologice  Evaluation  and  Retearch. 
[PR  Doc  91-3038  Filed  2-13-«l:  8:45  am] 
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Drug  Export  Antf-Human  Qtobulin, 
AntHoQ.  Antl-C3d;  PolytpMHIe  Mono- 
Typo* 

AOmcv:  Food  and  Drug  Administaration, 

HHS. 

i^cnow:  Notice. 

•UMMANV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Baxter  Diagnostics.  Inc..  has  filed 
an  application  requesting  approval  for 
the  export  of  the  biological  product 
Anti-Human  Globulin,  Anti-IgG,  Anti- 
C3d;  polyspecific  Mono-Type*  to 
Australia,  Canada,  Italy,  and 
Switzerland. 

AOOMESSet:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1986  should 
also  be  directed  to  the  contact  person. 
ran  nmTNCH  mromiATMMi  contact: 
Carl ).  Chancey.  Center  for  Biologies 
Evaluation  and  Research  (HFB-124), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 301- 
295-8191. 

•UPKIMINTAIIV INPOHMATKM:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  biological  products  that  are 
not  currently  approved  in  the  United 
States.  Section  802(b)(3)(B)  of  the  act 
sets  forth  the  requirements  that  must  be 
met  in  an  application  for  approval. 
Section  802(b)(3)(C)  of  the  act  requires 
that  the  agency  review  the  application 
within  30  days  of  its  filing  to  determine 
whether  the  requirements  of  section 
802(b)(3)(B)  have  been  satisfied.  Section 
802(b)(3)(A)  of  the  act  requires  that  the 
agency  publish  a  notice  in  the  Federal 
RegMar  within  10  days  of  the  filing  of 
an  application  for  export  to  facilitate 
public  participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that 
Baxter  Diagnostics,  Inc.,  1851  Delaware 
Pkwy.,  Miaiinl  FL  33152.  has  filed  an 
application  requesting  approval  for  the 


export  of  the  biological  product  Anti- 
Human  Globulin.  Anti-IgG.  Anti-CSd; 
polyspedflc  Mono-Type*  to  Australia. 
Canada,  Italy,  and  Switzerland.  The 
Anti-Human  Globulin  Anti-IgG,-C3d: 
polyspecific  Mono-type*  is  an  in  vitro 
diagnostic  for  direct  and  indirect 
antiglobulin  testing.  The  application  was 
received  and  filed  in  the  Center  for 
Biologies  Evaluation  and  Research  on 
January  23. 1991,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  February  25, 
1991,  and  to  provide  an  additional  copy 
of  the  submission  directiy  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382])  and  under  autiiority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44). 

Dated:  February  1, 1991. 
Thomas  8.  Bono. 

Director,  Office  of  Compliance,  Center  for 
Biologic*  Evaluation  and  Research. 
(PR  Doc.  91-3640  Filed  2-13-01;  8:45  am] 
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HMlth  RoaourcM  and  Sorvic— 
Administration 

Advlaory  Commission  on  CtUidttood 
Vacdnss;  Mooting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  foUowtag  National 
Advisory  body  scheduled  to  meet  during 
the  month  of  March  1991. 

Name:  Advisory  Commission  on 
Childhood  Vaccines. 

Date  and  Time:  March  13-14, 1991. 9 
a.m.-5  pjn. 

Place:  Conference  Room  D  &  E. 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  MD  20857. 

The  meeting  is  open  to  the  publi& 
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Purpose:  The  Commission:  (1)  Advises 
the  Secretary  on  the  Implementation  of 
the  Program,  (2)  on  its  own  initiative  or 
as  the  result  of  the  filing  of  a  petition, 
recommends  changes  in  the  Vaccine 
Injury  Table,  (3)  advises  the  Secretary  in 
implementing  the  Secretary's 
responsibilities  under  section  2127 
regarding  the  need  for  diildhood 
vaccination  products  that  result  in  fewer 
Or  no  significant  adverse  reactions,  (4) 
surveys  Federal  State,  and  local 
programs  and  activities  relating  to  the 
gathering  of  information  on  injuries 
associated  with  the  administration  of 
childhood  vaccines,  including  the 
adverse  reaction  reporting  requirements 
of  section  2125(b),  and  advises  the 
Secretary  on  means  to  obtain,  compile, 
publish,  and  use  credible  data  related  to 
the  firequency  and  severity  of  adverse 
reactions  associated  with  childhood 
vaccines,  and  (5)  recommends  to  the 
Director  of  the  National  Vaccine 
Program  research  related  to  vaccine 
injuries  which  should  be  conducted  to 
carry  out  the  National  Vaccine  Injury 
Compensation  Program. 

Agenda:  Agenda  items  for  the  meeting 
will  include  but  not  be  limited  to:  status 
report  from  the  Department  of  Health 
and  Human  Services,  Department  of 
Justice,  and  the  U.S.  Claims  Court  on  the 
Vaccine  injury  Compensation  Program: 
stattu  reports  from  the  Na::ional  Vaccine 
Program  and  the  National  Vaccine    - 
Advisory  Committee;  updates  on  the 
Center  for  Disease  Control  (CDC)/Food 
and  Drug  Administration  Vaccine 
Adverse  Events  Reporting  System 
reporting  system,  tiie  CDC  Parent/ 
Physician  Vaccine  Information 
Statements  for  DTP,  Polio  and  MMR.  the 
National  Institutes  of  Health  Task  Force 
on  Safer  Childhood  Vaccines,  and  the 
Study  of  other  Vaccine  Risks;  and 
Commission  discussion  on  developing 
guidelines  with  respect  to  criteria  for 
changes  to  the  Vaccine  Injury  Table  as 
new  vaccine  products  are  developed. 

Public  comment  will  be  permitted  at 
the  end  of  Uie  day.  Oral  presentations 
will  be  limited  to  5  minutes  per  pubUc 
speaker.  Persons  interested  in  providing 
an  oral  presentation  should  submit  a 
written  request  along  with  a  copy  of 
their  presentation,  by  February  27  to  Ms. 
Rosemary  Havill.  Vaccine  Injury 
Compensation  Program,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  room  7-02, 
6001  Montrose  Road.  Rockville, 
Maryland  20852,  Telephone  (301)  443- 
6593. 

Requests  should  contain  the  name, 
address,  telepiione  number,  and  any 
business  or  professional  affiliation  of 
the  person  desiring  to  make  an  oral 


presentation.  Groups  having  similar 
interests  are  requested  to  combine  their 
comments  and  present  them  throu^  a 
nngle  representative.  The  allocation  of 
time  may  be  adjusted  to  accommodate 
the  level  of  expressed  interest  The 
Vaccine  Injury  Compensation  Program 
will  notify  each  presenter  by  mail  or 
telephone  of  their  assigned  presentation 
time.  Persons  who  do  not  file  an 
advance  request  for  presentation,  but 
desire  to  make  an  oral  statement  may 
sign  up  in  Conference  Room  DAE 
before  10  a.m.,  March  13.  These  persons 
will  be  allocated  time  as  time  permits. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Ms.  Rosemary  Havill,  Vaccine 
Injury  Compensation  Program,  Bureau  of 
Health  Professions,  room  7-02, 6001 
Monb>ose  Road,  Rockville,  Maryland 
20852.  Telephone  (301)  445-6593. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated  Febmary  11. 1991. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FK  Doc.  91-3641  Filed  2-13-91;  8:45  am] 

aiLUNa  cooc  4i«s-ts-H 


PubUc  Health  Servlco 

Indian  Health  Service;  Medical 
Reimbursement  Rates  for  Calendar 
Year  1991;  inpatient  and  Outpatient 
Medical  Care 

Notice  is  given  that  the  Assistant 
Secretary  for  Health,  under  the  authority 
of  sections  321(a)  and  322(b)  of  the 
Public  Health  Service  Act  (42  U.S.C 
24ti(a)  and  249(b)),  has  approved  tiie 
following  reimbursement  rates  for 
inpatient  and  outpatient  medical  care  in 
facilities  operated  by  the  Indian  Health 
Service  for  Calendar  Year  1991: 
Emergency  Non-Beneficiaries, 
Beneficiaries  of  Other  Federal  Agencies. 
Medicare  and  Medicaid  Beneficiaries. 

Inpatient  Services  Per  Day;  Hospital — 
$414;  Physician — $23. 

(In  Alaska— Hospital  $485;  Physician 
$25). 

Outpatient— $78  Per  Visit  (In 
Alaska— $132  Per  Visit). 

Ambulatory  Suigery  shall  be  charged  at 
the  current  Medicare  rates  as  published 
in  the  Federal  Regbter  by  tiie  Healtii 
Care  Financing  Administration. 

Dated  February  4. 1991. 
James  O.  Mason, 
Assistant  Secretary  for  Health. 
[FR  Doc.  91-3561  Piled  2-13-91;  8:45  am] 
MUMQ  COM  41SS-1S-M 


DEPARTMENT  OF  HOUStNQ  AND 
URBAN  DEVELOPMENT 

Office  of  Admlnlatoatlon 
[Docl(etNo.N-91-32111 

Submlaeion  of  Proposed  Infonnatlon 
ColiectionatoOMB 

agency:  Office  of  Admhiisti-ation,  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  O^tce  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soUciting  public  comment  on  the  subject 
proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Wendy  Sherwin.  OMB  Desk 
Officer,  Office  of  Management  and 
Budget  New  Executive  Office  Building, 
Washington,  DC  20S03. 

FOR  RJRTHER  INFORMATION  CONTACT 

David  S.  Cristy,  Reports  Management 
O^icer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Soutiiwest  Washington.  DC  20410, 
telephone  (202)  708-0060.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPUEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).. 

The  Notices  Ust  the  following 
information:  (1)  The  titie  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 
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Airtiiarity:  Section  3S07  of  the  Papsrwork 
Raduction  Act  44  U.S.C  3807;  Section  7(d]  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  3835(d). 

Dated  February  7, 1901. 
loknT.Muipiiy. 

Dinctor,  Information  Policy  and  ManagBment 
DMakm. 

Nolioa  of  Submission  of  PropoMd 
bfotmation  CoUsctioo  to  OMB 

Proposal:  Management  Dociunents  for 
Multifamily  Housing  Project 


Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
Management  dociunents  for 
Multifamily  Housing  projects  are 
needed  by  HUD  to  determine  the 
acceptability  of  proposed 
management  agents,  assure 
compliance  with  program 
requirements,  provide  leverage  for 
removing  poor  managers  and  recover 
excessive  management  fees. 


Form  Number  HUD-g632. 9838A.  Q63QB, 
and  9B39C. 

Respondents:  Individuals  or 
Households,  Businesses  or  Other  For- 
Profit,  and  Non-Profit  Institutions. 

Frequency  of  Submission:  On  Occasion. 

Reporting  burden: 


■ 

Nufnl)er  ol      ^ 
feapondanta 

Frequency 

al           X 
reaponeea 

Hoursper       _ 
feeponae 

Burden 
hours 

MMPm^                          ,  , 

onft 

1 
1 
1 
1 

< 

1,800 

fTOO 

1,350 

Sia^IStfwtn 

!J,anfi 

600 

k^^m^     ^^^MflM^^Lh^ 

9,ano 

600 

Total  Estimated  burden  houn:  4.360. 

Status:  Reinstatement 

Contact-  James  Tahash.  HUD.  (202)  706- 

3844,  Wendy  Sherwin.  OMB.  (202) 

395-688a 

Date:  Palmary  7. 1991. 

Notios  of  Submissioa  of  Proposed 
Infdnnatloa  CoUectian  to  OMB 

Proposal:  Nondiscrimination  Based  on 
Handicap  in  Federally  Assisted 
Programs  and  Activities  of  the 


Department  of  Housing  and  Urban 
Development  (FR-0770). 

Office:  Fair  Housing  and  Equal 
Opportimity. 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
HUD  adopts  procedures  and  policies 
to  assure  nondiscrimination  based  on 
handicap  in  programs  and  activities 
receiving  Federal  financial  assistance 
from  the  Department  of  Housing  and 
Urban  Development  This  rule 
implements  Section  504  of  the 


Rehabilitation  Act  of  1973,  as 

amended. 
Form  Number  None. 
Respondents:  Individuals  or 

Households,  State  or  Local 

Governments,  Businesses  or  Other 

For-Profit  Federal  Agencies  or  . 

Employees,  Non-Profit  Institutions, 

and  Small  Businesses  or 

Organizations. 
Frequency  of  Submission:  On  Occasion. 
Reporting  burden: 


Number  o«       , 
laapondama 

Frequer>cy 
01 

respor^sea 

X 

Hourapar       _ 
reaponee 

Burden 
houra 

^^^'91 

1 

6.46 

1.413.470 

Total  estimated  burden  hours:  1,413,470. 

Status:  Extension. 

Contact-  David  Enzel,  HUD,  (202)  70»- 

1207,  Wendy  Sherwin.  OMB.  (202) 

395-688a 

Date:  Feliruary  7. 1901. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Transmittal  of  Payment  of 
One-Time  Mortgage  Insurance 
Premiums  (OTMIP). 

Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
form  (HUD-27001)  is  prepared  by 
HUD-approved  mortgages  to  provide 
remitter  and  mortgage  data  to  HUD 


with  payments  of  one-time  mortgage 
insurance  premiums.  The  data  is  used 
to  record  the  collection,  acknowledge 
receipt  and  confirm  sufficiency  and/ 
or  accuracy  of  the  funds  and  data 
received. 

Form  Number  HUD-27001. 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Submission:  On  Occasion. 

Reporting  burden: 


Number  ov 
respondents 

Ff0QiMncy       „ 

0*  rMpOfiM 

Hoursper       _ 
response 

Burden 
hours 

HUD.47001 

6.000 

137.5 

.06 

55.000 

Total  Estimated  burden  hours:  55.00a 

Status:  Extension. 

Contact-  Gregory  C  Nunn.  HUD,  (202) 

706-1252.  Wendy  Sherwin.  OMB.  (202) 

395-6880. 


Date:  February  7, 1991. 


Notice  of  Submission  of  Proposed 
InformatioD  Collection  to  OMB 

Proposal:  Notice  of  Program  Guidelines 
for  HOPE  1  Grant  Program. 
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Office:  Public  and  Indian  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
information  collection  is  required  in 

.  connection  with  the  issuance  of  a 
Notice  of  Program  Guidelines  for  the 
HOPE  1  Grant  Program  which  will  act 
as  an  interim  rule  implementing  title 
IV  subtitle  A  of  the  Cranston- 


Gonzalez  National  Affordable 
Housing  Act.  The  Notice  provides 
program  guidelines  for  a  NOFA  that 
the  Department  intends  to  publish 
later  in  the  Fiscal  Year.  Hie  program 
will  provide  grants  for  both  me 
planning  of  and  implementatin  of 
nomeownership  conversion  of  public 
and  Indian  Housing. 


Form  Number  tione. 
Respondents:  State  or  Local 

Governments.  Non-Profit  Institutions, 

and  Small  Businesses  or 

Organizations. 
Frequency  of  Submission:  One-Time. 
Reporting  burden: 


Number  of 


AppNcalions.. 


100 


Frequency 
oil 


Hoursper 


Burden 
hours 


535 


53.500 


Total  Estimated  burden  hours:  53,500. 

Status:  New. 

Contact-  Gary  Van  Buskirk,  HUD  (202) 

708-4233,  Wendy  Sherwin,  OMB,  (202) 

395-6880. 

Date:  Februaiy  7. 1991. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Ptvposal:  Evaluation  of  Resident 
Management  in  Public  Housing. 


Annual  Reporting^ 


Office:  Policy  Development  and 
Research. 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Data  are  being  collected  as  part  of  a 
Congressionally-mandated  evaluation 
of  Resident  Management  in  Public 
Housing.  Data  will  fpcus  on  the 
impacts  of  Resident  Management 
Corporations  (RMCs)  and  will  include 
interviews  with  RMC  and  housing 


authority  officials,  surveys  of  public 
housing  residents,  file  reviews, 
property  inspections,  and  focus 
groups. 

Form  Number  None. 

Respondents:  Individuals  or 
Households.  State  or  Local 
Governments,  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  One-Time. 

Reporting  burden- 


Number  ol 
respondents 


Frequency 
oil 


Hoursper 


Burden 
hours 


1,600 


0.639 


1.079 


Total  Estimated  burden  hours:  1,079. 

Status:  Revision. 

Contact-  David  Einhom,  HUD.  (202)  708- 

0574,  Wendy  Sherwin.  OMB,  (202) 

395-6880. 

Date:  February  7, 1991. 
(FR  Doa  91-3516  Filed  2-13-91;  8:45  am] 
SlUJNa  COOC  421»-01-M   ' 

[Docket  Na  N-3210] 

Submission  of  Proposed  Information 
Collection  to  OMB 

AQENCr.  Office  of  Adminisfration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Scott  Jacobs,  OMB  Desk  Officer, 
Office  of  Management  and  87Budget 
New  Executive  Office  Building, 
Washington.  DC  20503. 


FOR  FURTHER  INFORMATKM  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Southwest  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension. 


reinstatement  or  revision  of  an 
information  collection  requirement  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Audmrity:  Section  3507  of  tlie  Paperworii 
Reduction  Act  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d] 

Dated:  January  31. 1990. 
Jolin  T.  Murphy, 

Director,  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  HUD-fl2053,  Wood 
De8tro}ring  Insect  Information — Existing 
Construction. 

Office :  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
form  is  used  by  HUD  as  evidence  that  a 
property  to  be  financed  with  FHA 
insurance  is  free  of  wood  destroying 
insects.  A  mortgage  will  not  be  insured 
until  HUD  is  satisfied  that  the  property 
has  been  inspected  and  found  free  of 
infestation. 

Form  number  HUD-92053. 
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Respondents:  BusinMMt  or  Other  For 
Profit  and  SibaII  BusinetMS  or 
Organizatioiu. 

Frequency  of  submission:  On 
Occasion. 

TotaJ  estimated  burden  hours:  1. 

Status:  Extension. 

Contact-  Larry  D.  Toler.  HUD.  (202) 
706-2720,  Scott  Jacobs.  OMB.  (202)  385- 


DatadFefafMryllflBL 
Oscar  W.  MosOsff  Jt^ 
Director.  Offkx  ofMamfgement  tmprorement 

r/OMME-M 


Date:  laouary  3,  ma 
[FR  Doa  91-3517  Filed  2-13-01: 8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
UIIKSV  Of  WW  oMfVIMy 

Privacy  Act  of  1974;  EslMtalMMnt  of 
PMw  syswiii  Of  nocofoo 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974.  as  amended  (5 
U.S.C  5S2a).  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  establish  a  new  notice  describing  a 
syston  of  records  maintained  by  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (09^  The  notice  is 
entitled  "Net  Worth  Determination 
File— Interior.  OSMRE-10"  and 
describes  records  on  individuals 
responsible  for  unabated  Federal 
violations  or  anpaid  pnaltiea  or  fees 
arising  mder  the  Surface  Mining  Control 
and  Radamatkn  Act  of  1977  (SMC31A). 
The  notice  is  pobBahed  in  its  entirety 
below. 

As  required  by  the  Privacy  Act  of 
1974.  as  amended  (5  U.S.C.  552a(r)).  the 
Office  of  Management  and  Bud^t.  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  House  Committee  on 
Government  Operations  have  been 
notified  of  this  action. 

5  U.S.C  552a(e)(ll)  requires  that  the 
pobUc  be  provided  a  3D-day  period  in 
which  to  comment  on  the  intended  use 
of  the  infoimation  in  the  system  of 
records.  The  Office  of  Management  and 
Budget  in  its  Circular  A-130  requires  60- 
day  period  to  review  such  proposab. 
llMrBfore.  written  comments  aa  this 
proposal  can  be  addressed  to  the 
Department  Privacy  Act  Officer.  Office 
of  the  Secretary  (PMI).  Room  2242,  Main 
Interior  Buildii^  U.S.  Department  of  the 
Inlefiar,  Waahington.  DC  2024a 
Comments  lecdved  within  60  days  of 
publication  in  the  Fadanl  Regieter 
(ApriilS.  1991).  wffl be  considered. The 
notice  shall  be  effective  as  propoeed 
without  further  publication  at  Uie  end  of 
the  comment  p^od,  unless  comments 
are  received  which  would  require  a 
contrary  detetninatkm. 


Net  Worth  Determination  File— U.S. 
Department  of  the  Interior.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  OSMRE-10. 

svsrm  ijOcanoN: 

U.S.  Department  of  the  Interior.  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  (O^,  Division  of  Debt 
Management.  1951  Constitution  Avenue, 
Room  225,  Washington.  DC  2Q24a 

CATIOOMCS  OP  MMVIOUALS  COVOID  BVlMi 

avtme 

The  categorites  of  individuals  covered 
by  the  system  consist  of  all  individuals 
on  which  OSM  has  received  Net  Worth 
Determinations  for  the  purpose  of 
evaluating  financial  wordi.  These 
include  indrviduals  associated  with 
corporations  which  owe  civil  penalties 
or  abandoned  mine  land  (AML) 
reclamation  fees  or  which  have 
uncorrected  mining  violations.  Also 
included  are  individuals  who  owe  civil 
penalties  or  AML  fees  or  who  have 
uncorrected  mining  violations  incurred 
either  as  sole  proprietors  or  as  members 
of  partnerships,  and  individuals  subject 
to  audit  of  AML  reporting  requirements. 
Only  records  reflecting  personal 
information  are  subject  to  the  Mvacy 
Act  The  system  also  contains  records 
concerning  corporations  and  other 
business  entities,  but  these  records  are 
not  subject  to  the  Privacy  Act 


The  file  consists  entirely  of  reports, 
prepared  by  private  contractors,  which 
evaluate  the  financial  worth  of 
individuals.  An  automated  system  lists 
reports  ordered  and  received,  tiie  dates 
ordered  and  received,  tihe  State  where 
the  individual  resides,  and  the  company 
associated  with  die  taidividuaL 

Aimtomrv  TCR  ■AMmuMCC  OP  Tw 


Hie  authority  for  maintenance  of  the 
system  is  Ae  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  30  U.S.C. 
1201  et  seq.,  and  the  Debt  Collection  Act 
of  1982.  as  amended  in  Pub.  L  97-365. 


iopmwnmh: 
The  primary  uses  of  the  Net  Worth 
Determination  Reports  are  to:  (1) 
Evaluate  the  collectibility  of  debts  doe 
the  Agency:  (2)  evahmte  the  feasibility 
of  alternative  anfogoement  actions;  (3) 
evaluate  the  feasibility  of  perfoeming 


AML  audits  against  individuals;  and  (4) 
identify  and  locate  individuals 
responsible  for  or  linked  to  entities  with 
debts  or  uncorrected  mining  violations. 

Disclosures  outside  the  Department  of 
the  Interior  may  be  made:  (1)  To  the 
Tennessee  Valley  Authority,  other 
Federal  agencies,  and  the  appropriate 
State  regulatory  authorities  responsible 
for  implementing  State  primacy 
procedures:  (2)  to  the  U.S.  Department  of 
justice  or  in  a  proceeding  before  a  court 
or  adjudicative  body  when  (a)  the' 
Uniteid  States,  the  Department  of  the 
Interior,  a  component  of  the  Department 
or,  when  represented  by  the 
Government  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  Utigation  or  has  an  interest 
in  sudi  litigation,  and  (b)  die 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (3)  to  a 
Member  of  Congress  or  a  Congressional 
staff  member  from  the  record  of  an 
individual  in  response  to  an  inquiiy 
made  at  the  request  of  that  individual; 
(4)  to  Federal  State,  tribal,  territorial,  or 
local  agencies  that  have  requested 
information  necessary  or  relevant  1o  the 
hiring,  firing,  or  retention  of  an 
employee,  or  the  issuance  of  a  security  - 
clearance,  contract  license,  grant  or 
other  benefit  (5)  to  appropriate  Federal, 
State,  tribal  territorial  local  or  foreign 
agencies  responsible  for  investigating  or 
prosecuting  the  violation  of,  or  for 
enforcing,  implementing,  or 
administering  a  statute,  rule,  regulation, 
program,  facility,  order,  lease,  license, 
contract  grant  or  other  egreement;  (6) 
to  a  Federal  State,  tribal  territorial 
local  or  foreign  agency,  or  an 
organization,  or  an  in(Uvidual  when 
reasonably  naceeaary  to  obtain 
information  or  assistance  relating  to  an 
audit  investigation,  trial,  hearing,  or 
preparation  for  a  trial  or  heering;  (7)  to 
an  actual  or  potential  party  or  his  or  her 
attorney  for  the  purpose  of  negotiation 
or  discuasion  on  such  matters  as 
settlement  of  the  case  or  matter,  plea 
bargaining,  or  informal  discovery 
proceedings;  and  (8)  to  pubbc  interest 
groups  as  may  be  required  under  the 
settlement  agre«nent  between  Save  Our 
Cumberiand  Mountains,  Ina,  et  al.,  and 
Manuel  Lujan,  Jr.,  Secretary,  U.S. 
Department  of  the  Interior  et  al.,  8%ned 
January  24. 196a 


Discheane  partaant  to  5  USC 
S22a(b)(12).  Pursuant  to  5  U.S.C 
522a(b)(12).  disclosures  may  be  made  to 
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a  consumer  reporting  agency  as  defined 
in  the  Fair  Credit  Reporting  Act  (IS 
U.S.C.  1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

pouass  AND  PRAcnces  pom  stomno, 

RSTrnKVINQ,  ACCESSINO,  RCTAmiNO,  AND 

mspostNQ  op  records  in  ths  systim: 

tTORAQC 

Maintainted  in  manual  form  in  file 
cabinets  and  indexed  on  computer 
usable  media. 

RETRtEVASIUTY: 

The  information  is  filed  and 
retrievable  alphabetically  by  last  name 
of  individuals. 

SAPtOUARDS: 

Records  are  maintained  in  locked  file 
cabinets  for  manual  files,  standard 
password  files  on  computer  and 
software,  and  are  accessible  only  by 
authorized  persons.  Manual  records  are 
maintained  in  OSM  areas  occupied  by 
OSM  personnel  during  working  hours 
with  buildings  locked  after  work  hours. 

RCTINTION  AND  OISPOSAU 

Data  indexed  on  magnetic  media  will 
be  retained  until  it  is  determined  that 
the  information  is  no  longer  needed  or 
required.  Manual  records  will  be 
retained  for  a  minimun  of  six  years  to 
serve  as  verification  and  backup 
material.  Records  are  disposed  of  in 
accordance  with  Part  IV — Records 
Disposition  Control  System  of  the  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  Temporary  Directive  88- 

la 

SYSTEM  MANAQER<8)  AND  ADDRESS: 

Chief,  Branch  of  Civil  Penalty 
Collections,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  1951 
Constitution  Avenue,  Room  225. 
Washington,  DC  20240. 

NOTincATiON  procedure: 

To  determine  whether  information  is 
maintained  on  you  in  this  system,  write 
to  the  System  Manager.  See  43  CFR  2.60 
Tor  the  form  of  request 

RSCORD  ACCESS  procedure: 

To  see  your  records,  write  the  System 
Manager.  Describe  as  specifically  as 
possible  the  records  sought  and  mark 
the  request  "Privacy  Act  Request  for 
Access."  See  43  CFR  2.63  for  the 
required  content  of  request 


A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  content  requirement  of  43 
CFR  2.71.  The  petition  for  amendment 
must  be  submitted  in  writing. 


RiCORO  SOURCE  CATSOOMBS: 

Records  in  the  system  consist  of  Net 
Worth  Determination  Reports  prepared 
by  private  contractors. 

[FE  Doc.  91-3507  Filed  2-13-91;  8:45  am] 
BtUMQ  CODE  4*ie-0S 


Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  under  the  Paperworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submited  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  information  collection  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
clearance  office  and  to  the  Office  of 
Management  and  Budget  Paperwork 
Reduction  Project  1076-0094, 
Washington.  DC  20503.  telephone 
number  (202)  395-7340. 

Title:  25  CFR  part  11.  Law  and  Order 
on  Indian  Reservations. 

OMB  Approval  Number  1076-0094. 

Abstract:  Courts  of  Indian  Offenses 
have  jurisdiction  over  domestic 
relations,  including  issuance  of  marriage 
licenses  and  divorce  decrees.  The 
general  information  collected  on  a 
marriage  license  appHcation  or  a 
petition  for  dissolution  is  essential  to 
enable  the  court  to  issue  the  proper 
documents.  Respondents  are  persons 
who  are  seeking  a  marriage  license  or 
who  wants  to  petition  for  divorce. 

Frequency:  On  occasion. 

Description  of  Respondents:  Persons 
seeking  marriage  decrees  or  divorce 
proceedings. 

Annual  Responses:  300. 
Annual  Burden  Hours:  75. 
Bureau  Clearance  Office:  Gail 
Sheridan.  (202)  208-2685. 

Dated:  December  18. 1990. 
Carol  A.  Bacon. 

Acting  Deputy  to  the  Assistant  Secretary- 
Indian  Affairs  (TritMl  Services  J. 

(FR  Doc.  01-3565  Filed  2-13-01;  8:45  am] 
SNJJNQ  OOOE  4iie-e»4i 


Bureau  of  Land  Management 
ICA-01»433»Htt] 

Emergency  CkMure  Order  for  Target 
Shooting  and  Off-Highway  Vehicle  Use 
In  The  Red  Hills,  Tuolumne  County,  CA 

aoency:  Bureau  of  Land  Management 
Interior. 

summary:  This  Emergency  Closure  * 
Order  will  close  all  public  lands  within 
the  region  known  as  the  Red  Hills. 
Tuolumne  County,  California,  to  the 
discharge  of  firearms  except  as  specified 
and  to  ^e  use  of  motorized  vehides 
except  as  specified. 

The  pupose  of  this  Emergency  Closure 
Order  is  to  control  the  usafe  and 
indiscriminate  use  of  firearms  known  to 
occur  through  out  the  Red  Hills,  and  the  . 
accumulation  of  trash  associated  with 
target  shooting  in  the  designated  pubUc 
shooting  area. 

This  order  will  also  protect  the 
unusual  soils  of  the  region  from 
cumulative  impacts  associated  with  off- 
highway  vehide  use,  and  to  prevent 
further  adverse  impacts  to  six  spedes  of 
sensitive  plants,  two  of  which  are 
primary  candidates  for  listing  under  the 
Federal  Endangered  Spedes  Act 

This  dosure  would  indude  all  pubUc 
lands  within: 

T.  1 S.;  R.  13  E..  MDBM 

Sections  1, 12, 13 
T.1&R.14EMDBM 

Sections  6, 7. 8. 16, 17. 18, 19, 2a  21. 22, 23. 
24,  25,  26,  27,  28,  29,  34 

EXCCPTIONS:  Persons  discharging 
blackpowder  firearms  under  the 
auspices  of  the  Sonora  Smokepolers, 
Inc.,  and  the  Civil  War  Skirmish 
Association,  Inc.,  in  the  portion  of 
secUon  18,  T.  1 S.,  R.  13  E.  MDBM,  as 
provided  for  in  the  exiSting  Recreation 
and  Public  Purposes  Act  lease 
agreement  shall  be  exempt  from  this 
Emergency  Closure  Order. 

Lincensed  sport  hunters  in  the 
legitimate  and  legal  pursuit  of  game  with 
an  appropriate  firearm  and  during  the 
proper  season  as  defined  by  the 
California  Department  of  Fish  and  Game 
shall  be  exempt  bom  this  Emergency 
Closure  Order. 

Street  Ucensed  motorized  vehicles 
shall  be  allowed  to  continue  to  use  the 
county-maintained  Red  Hills  Road,  and 
the  graded  loop  road  through  sections  7, 
8,  and  17,  T.  1  S.,  R.  14  E,  MDBM  in  the 
northern  portion  of  the  Red  Hills. 

EfspEcnvi  date:  This  Emergency 
Closure  will  be  effective  February  a 
1991  and  will  remain  in  effect  undl 
rescinded  or  modified  by  the  authorized 
officer. 


I 


/  VoL  S0,  Na  31  /  Thunday.  Pabntary  14.  1991  /  Notkts 


John  S.  Scafl.  Outdoor  Recreation 
Planner.  Buraaa  of  Land  Manaflnnmit. 
Folsom  Resource  Area,  83  Natoma 
Staat  Folmn.  Califonia  8000.  (BXe) 


Authority  for  Cloiura  orden  is  provided 
under  43  CFR  8364.1.  Violations  of  this 
closure  are  punishable  by  a  fine  not  to 
exceed  tl.000  and/or  impriaonment  not 
to  exceed  12  montna. 

Dated:  Febniuy  a,  180L 
0JL8«kkaid. 


(FR  Doc  91-9610  FUed  >-l»-01;  MB  ai| 


(CA-810-0V421S-1I,  CA-aS»19FD.  S- 


i(R4PP)Aet 
I  County,  CA 

t  Duieau  of  LandManagemeiiti 
Interior. 


r.  ThB  following  described 
public  lands  have  been  found  suitable 
for  exdiange  with  The  Nature 
Cansenrancy  for  wetlands  adfacent  to 
the  Cueuuiues  River  Preserve  in 
Sacramento  County,  under  section  208 
of  the  Federal  Land  Micy  and 
Management  Act  of  October  21. 1978  (43 
U.S.C  me):) 

T.ieN..  R9&,  MDM.  Sac  Ul  Lou  23.  M. 

NW%NEV4NEV4.SE%.WViSEV^S 
BV^NB^  SE^^SW\fcSB^4NBM 
Cantainli^  11J9  mam,  won  or  less. 

The  above  lands,  of  whidi  9.73  acres 
are  classified  for  R&PP  use  and  are 
under  lease  to  the  Nevada  County 
Sportsmen's  Chib,  have  been  found 
more  suitable  for  disposal  through 
exchange. 

PnUication  of  this  Notice  in  die 
Federal  Ragistar  hereby  tenninates  the 
R&FP  classification  and  sepegates  the 
public  lands  from  operation  of  the  public 
land  laws  and  the  mining  laws,  except 
for  mineral  leasing  and  section  208 
(Exchanges)  of  the  Federal  Land  Policy 
and  Management  Act  of  1978^  This 
segregative  effect  will  expire  opon 
issuance  of  painu  or  2  yean  fnm  die 
date  of  publication,  whidiever  oocun 
fifsL 

8WP1BMNTANV  MTOMMTION: 
Approximately  9.73  acres  of  the  sab|ect 
public  land  has  been  dasrtfied  fw  use 
under  RAPP  and  leased  to  the  Nevada 
County  Sportsmen's  Chib  for  operation 
of  a  gun  dub  under  the  terms  of  the 
lease.  Valuable  improvementa  have 
been  constructed  by  the  dub  which 


serves  dub  menibera.  aa  wail  as  Ifaa 
general  public.  If  the  leased  area  were 
sold  (patented)  to  the  dub  under  R&FP. 
Am  Bse  of  the  site  must  remain  for  gun 
dub  use  or  revert  back  to  the  United 
States,  pursuant  to  the  R&FP  Act  If  sold 
as  propoaed  these  lands  would  be 
exchanged  to  TNC  who  vroald  then  sell 
the  leased  area  to  the  dub  at  fair  market 
value.  This  method  of  transfer  carries 
with  it  no  requirements  by  the  United 
States  for  continued  use  as  a  gun  dub; 
the  parcel  will  become  private  property 
sobfsct  to  the  Jurisdiction  of  Nevada 
County  and  its  dtizens. 

The  lands  described  by  legal 
subdivision  above  indude  some 
timbered  lands  lying  south  of  Banner 
Mountain  Trail.  This  parcel  0.75  (+ /— ) 
acres,  has  not  been  found  suitable  for 
disposal  and  win  be  deeded  back  to  the 
United  States  from  TNC,  by  pant  deed. 
Only  landa  nortii  of  the  road  will  be  sokl 
to  the  Nevada  County  Spcntsmen's  Qub. 
TOR  AOomONALMPOMMTiON:  Contact 
Kay  Vfiller  (918)  985-4474.  or  at  the 
address  listed  below. 


;  For  a  period  of  45  days  from 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager,  c/o 
Area  Manager,  Folsom  Resource  Area. 
63  Natoma  Street.  Folsom.  CA  9663a 

Dated:  Febmary  6,  IflOl. 
DJCSwickaid. 
AnomOBOger, 
[FR  Doc.  91-3511  Filed  2-13-81: 8:46  am] 


MTEnNATIONAL  OEVELOPHENT 
COOPERATION  AQENCY 

Aganqf  for  IntaniatkNMlOavalopnMnt 

Joint  Conanlttao  on  Aflricuttural 
naaaorcn  ■na  DaYoio}Niiaiii  or  mo 
Dosni  lor  uiwiiiaiiuiiai  rooa  ana 
AQrfculturol  Dovotopmont  and 
Economic  Coopontion!  Mooting 

Pursuant  to  the  provision  of  the 
Federal  Advisory  Committee  Act.  notice 
is  hereby  given  of  the  twenty-sixth 
meeting  of  the  Joint  Committee  on 
Agricultural  Research  and  Development 
OCARD)  of  die  Board  for  International 
Food  and  Agricultural  Development  and 
Economic  Cooperation  (BIFADEC)  to  be 
held  on  February  25,  and  26, 1991  at  the 
State  Department  Main  Buildbig.  at  2201 
C  Street  NW. 

The  purpose  of  the  Meeting  is  to:  (1) 
Nutiition  CMSP— review  the  analysis  of 
research  data  collected  over  a  7  year 
period  by  the  Nutrition  CoUaborative 
Research  Support  Program  (CRSP)  (the 
analysis  of  the  data  has  been  underway 


for  almost  2  years);  (2)  Stutahmble 
Agricaltum   review  a  planning 
piopoaal  for  a  CRSP  for  sustainable 
agriculture  and  natural  resource 
management  developed  by  the  National 
Research  Council;  (3)  Soils  Management 
CAS/*— review  a  proposed  arrangement 
to  broaden  participation  of  The  Soils 
Management  CRSP  to  include  three 
other  activities  sponsored  by  The  Office 
of  Agriculture  of  the  Bureau  of  Sdence 
and  Technology,  (4)  Post  Harvest 
CASP— review  proposal  for  a  planning 
grant  (in  FY91 OYB)  to  look  at  the 
feasibility  of  and  make  recommendation 
for  integrating  4  activities  in  tiie  post 
harvest  sector  into  one  CRSP  structure; 
(5)  Peat  Management  CASP— review  die 
concept  or  an  actual  proposal,  for  a 
ptannhig  grant  for  planning  a  pest 
management  CRSP. 

JCARD  will  meet  from  0  ajn.  to  5  p jn. 
in  the  Loy  Hendereon  auditorium,  room 
1315,  New  State  on  February  25.  and 
from  9  am.  to  4  p  ju.  on  February  28  in 
room  1205  New  State. 

The  meeting  is  open  to  the  public  Any 
interested  person  may  attend  the 
meeting,  may  file  written  statements 
with  tlbB  Committee  before  or  after  die 
meeting,  or  may  present  oral  statements 
in  accordance  widi  procedure 
established  by  the  Committee,  and  to 
the  extent  time  available  for  die  meeting 
permits. 

The  Bureau  for  Diplomatic  Security 
has  implemented  new  procedures  for 
entry  into  the  Department  of  State 
building.  All  persons,  visitora  and 
employees,  are  required  to  wear  proper 
identification  at  all  times  while  in  the 
building. 

Please  let  the  BIFAD  Staff  know  (at 
tel.  na  663-^563)  that  you  expect  to 
attend  the  meeting  and  on  which  days. 
Provide  your  full  name,  name  of 
employing  company  or  organization, 
address  and  telephone  number  not  later 
than  February  13.  This  will  help  yon 
avoid  waiting  in  line  for  a  visitor's  pass. 

A  BIFAD  Staff  member  will  meet  yon 
at  the  Department  of  State  Diplomatic 
entrance  at  2l8t  and  C  Streets  widi  your 
visitor's  pass. 

Visitors  who  are  not  pre-deared  will 
have  to  wait  in  line  and  present  a  valid 
identification  with  photograph  to  the 
receptionist  before  they  will  be  admitted 
to  the  building. 

Mr.  William  Frederick  Johnson. 
BIFADEC  Support  Staff,  is  Uie 
designated  AID  Advisory  Committee 
Reinvsentative  at  the  meeting.  It  ia 
suggested  that  those  wanting  further 
infocBiatian  write  him  in  care  of  the 
Agency  for  international  Development. 
BIFADEC  Support  StaE  SA-Z  Room 
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60a  Washington.  DC  20523-0219  or 
teliephone  him  at  (202).  663-2574. 

Dated:  February  7, 1901- 
Wllliam  F.  loimaon, 

AiI.D.  Advisory  Committee  Representative, 
Joint  Committee  on  Agricultural  Research  and 
Development,  Board  for  Intemationat  Food 
andAgricuJtural  Development 

(FR  Doc.  91-3506  Filed  2-13-Ot;  0:45  am] 
BIUJNO  COM  •11».«1-H 


DEPARTMENT  OF  JUSTICE 

Lodglnga  Final  Judgment  by  Conaent 
Under  the  Comprehenalve 
EmdronmentaJ  Reaponae, 
Compenaation  and  Liability  Act 

Notice  is  hereby  given  that  on 
February  4, 1991.  a  proposed  consent 
decree  in  United  States  v.  Chovanak,  et 
all,  was  lodged  with  the  United  States 
Distinct  Court  for  the  Distiid  of 
Montana.  The  decree  pertains  to  the 
Motherlode  Site  in  Helena,  Montana. 
The  proposed  consent  decree  requires 
the  settling  defendants  (^4iGhael  T. 
Chovanak,  Shiriey  P.  Chovanak, 
Chovanak,  Inc.  and  Chovanak.  Corp.)  to 
pay  tiiaUnited  Stcrtss  $250XW0  in  past 
response  costsi 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  Chovanak.  et  ai.  (D. 
Mont.)  and  DOJ  Ref.  No.  99-ll-3'-540. 
The  proposed' consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  Montana. 
Federal  Building,  301 S.  Park  Avenue, 
Helena.  Montana:  at  the  office  of  the 
Environmental  Protection  Agency, 
Region  Vm.  999 18tii  Street  suite  SOa 
Denver.  Colorado;  or  at  the 
Environmental  Enforcement  Section 
Document  Center.  601  Pennsylvania 
Avenue  Building,  NW.,  Washington,  DC 
20004  (202-347-2072).  A  copy  of  tiia 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW.,  Box  1097,  Washington, 
DC  20004.  In  requesting  a  copy  please 
endose  acfaeck  in  the  amount  of  $2.50 


(25  cents  per  page  reproduction  costs], 
payable  to  "Consent  Decree  Library". 
Richard  B.  Stewart. 

Assistant  Attorney  General,  Environment  and 
NaturaJ  Resources  Division. 
[FR  Doc.  91-3567  Filed  ^-13-01:  K45  am] 
eaima  cooe  44i»>oi^ 


Lodging  of  Conaent  Decree;  Colorado 
&  Eaatem  Ralbvad  Co^  Ine. 

In  accordance  with  Department 
policy,  28  CFR  50.7  notice  is  hereby 
given  that  on  January  18, 1991  a 
proposed  Consent  Decree  in  United 
States  V.Colorado  Br  Eastern  Railroad 
Company,  Inc.,  Qvil  Action  No.  89-C- 
1186,  was  lodged  with  the  United  States 
District  Court  for  die  District  of 
Colorado.  The  Consent  Decree.requires 
defendant  Maytag  Corporation  to  pay 
$100,000.00  in  past  reqronse  costs 
incurred  by  the  United  States  at  the 
"Woddbury  Chemical"  Superfund  Site  ia 
Commerce  City,  Colorado. 

Hie  Department  of  Justice  will' receive 
for  a  period  of  thirty  (30)  days  from,  tha 
date  of  publication  of  this  notice 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Aasistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Washington,  DC  20536,  and 
should  raf^r  to  United  Stat^  v. 
Colorado  ff  Eastern  Railroad  Company, 
Inc.,  DOJ  Ref.  90-11-2-603. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  633 17th  Street  suite 
1600,  Denver,  Colorado  80202  and  at  the 
Region  Vm  office  of  the  United  States 
Environmental  Protection  Agency,  999 
18th  Street  examined  at  the 
Environmental  Enforcement  Section 
Document  Center.  1333  F  Steeet  NW., 
suite  60a  Washington,  DC  20004,  (202) 
347-7829.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $2J5 
(25  cents  per  page  reproduction  costs] 
payable  to  Consent  Diecree  Library. 
Cewga  Van  Qeve, 
Deputy  Assistant  Attorney  General, 
En  vironment  and  Natural  Resources  Division. 
[FR  Doc.  91-3509  Filed  2-13-ai:  a»«5  am] 
BUJNO  coos  ««i»«MI 


Antttniat  DMakm 

Notico  Piirauant  to^the  Netfonal 
Cooperative  Reeeereti  Actof 
Halon  ARematlvee  Reeeordt  Cocp^ 
incCHARC^ 

Notice  is  hereby  given  that,  on 
January  22, 1991,  pursuant  to  Section 
6(a)' of  the  National  Cooperative 
Researdi  Act  of  1984, 15  U.S.C.  4301  et 
seq.  ("tiiB  Act").  Halon  Alternatives 
Research  Corporation,  Inc. 
("Corporation")  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  "Htide 
Cbmmimion  disdosing  the  addition  of 
new  membera  to  the  Corporation.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act*  s  provisiona  limiting 
the  recovery  of  antitrust  plaintifiis  to 
actual  damages  under  specified 
circumstances. 

The  new  members  to  the  Corporation 
are:  ASCOA  Fire  Systems:  MCI 
Telecommunications  Corp.;  Mobil  Oil 
Coiperation;  Underwriters  Laboratories, 
Inc;  Yamato  Protec  Corp.;  Alyeska- 
Pipeline  Service  Company:  ARCO- 
Alaska  Ino;  Atochem  North  America. 
Inc;  Exxon  Company,  U.S>A.:  Fire 
Protection  Systems:  Fire  and  Safety 
International;  Nissho  Industries  Ltd.; 
and  North  American  Fire  Guardian 
Ttehnology,  Ina 

No  other  changes  have  been  made  in 
either  the  membership  or  the  purpose  of 
the  Corporatfon. 

On  February  7, 1990,  HARC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  piuvuant  to  section  6(b)  of  the 
Act  on  March  7, 19ga  t55  FR  8204). 

Membership  in  this  group  researoh 
project  remains  open,  and  tlie  parties 
intend  to  file  additional  written 
notification  disdosing  all  changes  in 
membership  of  this  Corporation. 
Joaeph  IL  Widmar, 

DirectorofOpemtiona,  Antitzust  Division. 
[FR  Doc.  91-3509  nied  2-13-91: 8:45  am] 
BIUJNQ  0001  441»«1-« 

Notice  Pnmantto  tiie  National 
Coopentive  Reaoarch  Act  of  1984— 
Michigan  State  Umveralty; 
Hydrocydone  Development 
Coneortlum 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1SB4, 15 
U.S.C.  4301  et  seq.  (the  "Act").  Michigan 
State  University  (the  "University"),  on 
January  17, 1991,  filed  a  written 
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notificatioii.  on  behalf  of  the  parties 
identified  below,  simultaneously  with 
the  Attorney  General  and  the  Federal 
Ttade  Commission  disclosing  (1)  the 
identities  of  the  participants  in  the 
Hydiocyclone  Development  Consortium 
(the  "Consortium"),  and  (2)  the  nature 
and  objectives  of  the  Consortium.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffi  to 
actual  damages  under  specified 
circumstances. 

Pursuant  to  section  6(b)  of  the  Act,  the 
identity  of  the  parties  to  the  Consortium 
and  its  general  areas  of  planned 
activities  are  given  below: 

1.  The  current  participants  in  the 
Consortium  are: 

Amoco  Production  Company,  4502  East 

41st  Street.  P.O.  Box  3385.  Tulsa, 

Oklahoma  74102. 
Exxon  Production  Research  Company, 

P.O.  Box  2189,  Houston.  Texas  77252- 

2189. 
Krebs  Engineers.  1205  Chrysler  Drive, 

Menlo  Paric  California  94025-002& 
Marathon  Oil  Company,  P.O.  Box  3128, 

Houston,  Texas  77253. 
Michigan  State  University, 

Administration  Building,  East  Lansing. 

Michigan  48824-1046. 

2.  The  Consortium  is  an 
unincorporated  association  formed 
through  individual  Research 
Participation  Agreements  between  the 
University  and  each  participant.  The 
objective  of  the  Consortium  is  to  support 
the  University's  efforts,  as  an 
independent  contractor,  to  develop, 
demonstrate,  and  establish 
commercially  feasible  processes  for 
liquid/liquid  separations  using 
hydrocydmes.  The  University's  goal  is 
to  benefit  its  educational  and  research 
programs,  and  the  goal  of  the  other 
Consortium  participants  providing 
funding  is  to  facilitate  the  transfer  of 
hydrocyclone  technology  for  their 
reasearch  and  commercial  use. 

Participation  in  the  Consortium 
remains  open,  and  the  parties  intend  to 
file  additional  written  notification(s) 
disclosing  any  changes  in  Consortium 
membership.  Information  regarding 
participation  in  the  Consortium  may  be 
obtained  from  the  Assistant  Vice 
President  for  Research  and  Graduate 
Studies,  238  Administration  Building. 
Michigan  State  University,  East  ljin«ing, 
Michigan  48224-1046. 
KMpk  H.  WIAnar. 

Director  of  OperationM,  AnUtruat  Diviakm. 
(FR  Doc  91-4570  Filed  2-13-01: 8i4S  am] 


PfOIICv  rUrMMm  lO  nW  Nalionw 

Cooperative  RMMTCh  Act  Of  1964— 
PDESInc 

Notice  is  hereby  given  that,  pursuant 
to  section  e(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  PDES  Inc. 
("PDES")  on  January  24. 1991  has  filed 
9n  additional  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  to  its 
membership.  The  additional  written 
notification  was  filed  for  the  purpose  of 
extending  the  protections  of  section  4  of 
the  Act.  which  limit  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

On  September  20. 1988,  PDES  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  e(b)  of  the 
Act  on  October  14, 1988  (53  FR  40282). 
On  February  18, 1989.  June  27, 1989, 
January  5, 1990,  February  26, 1990,  and 
November  2, 199a  PDES  filed  additional 
written  notifications.  The  Department 
published  notices  in  response  to  the 
additional  notifications  on  March  21, 
1989  (54  FR  11580),  July  18, 1980  (54  FR 
30116),  February  12, 1990  (55  FR  4918), 
March  28, 1990  (55  FR  11067),  and 
December  la  1990  (55  FR  50787), 
respectively. 

British  Aerospace  PX.C  has  been 
admitted  as  a  member  of  PDES  effective 
November  11, 1990. 
JoMphlLWldmar, 
Director  of  Operations,  Antitrust  IXvigion. 

[FR  Doc  91-3568  Filed  2-13-01:  MS  am] 
■UMQ  coot  441»«1-ll 


Drug  Enforcement  Adminietration 
[Docl»tNo.8»-i6] 

Btoowfleld  Profeeelonal  Center 
PtHwnaqf;  Denial  of  Application  for 
Regietratlon 

On  March  2. 1989,  the  Deputy 
Assistant  Administiiator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  issued  an  Order  to 
Show  Cause  to  Ramesh  Kumar  Gupta. 
RJ>h.,  d/b/a  Bloomfield  Professional 
Center  Pharmacy,  of  2520  South 
Telegraph,  Bloomfield  Hills,  Michigan, 
proposing  to  deny  its  application, 
executed  on  September  15. 1988,  for 
registration  as  a  retail  pharmacy  under 
21  U.S.C  823(f).  The  Order  to  Show 
Cause  alleged  that  the  issuance  of  a 
DEA  registration  to  Ramesh  Kumar 
Giq>ta,  RJih..  d/b/a  Bloomfield 


Professional  Center  Pharmacy  would  be 
inconsistent  with  the  public  interest.  21 
U.S.C.  823(f)  and  824(a)(4). 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause  and  the 
matter  was  placed  on  the  docket  of 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehecuing 
procedures,  a  hearing  was  held  on 
September  12, 1989,  in  Ann  Arbor, 
Michigan.  During  the  hearing,  the 
Government  presented  testimony  from 
two  witnesses  and  introduced  ten 
exhibits.  Respondent,  assisted  by 
counsel,  testified  on  his  own  behalf  and 
introduced  eleven  exhibits. 

On  May  15, 1990,  the  administrative 
law  judge  issued  her  opinion  and 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision.  In  that 
decision,  she  foimd  that  Respondent's 
registration  would  be  inconsistent  with 
the  public  interest,  and  recommended 
that  the  Administrator  deny 
Respondent's  application  for 
registration.  No  exceptions  were  filed  to 
the  findings  and  conclusions  of  the 
administrative  law  judge  and  the  record 
was  transmitted  to  the  Adminsistrator. 

After  reviewing  the  entire  record  in 
this  proceeding,  the  Administrator 
adopts  the  administrative  law  judge's 
findings  of  fact,  conclusions  of  law  and 
recommended  ruling  as  incorporated 
herein. 

In  1983,  Ramesh  Kumar  Gupta,  RJ>h.. 
became  a  one-third  shareholder  in  Al 
Pisa,  Inc.,  a  corporation  which  owned 
three  pharmacies,  Pontiac  Trail 
Pharmacy  in  Walled  Lake,  Michigan. 
Fair  Oaks  Clinic  in  Hazel  Park. 
Michigan,  and  the  only  pharmacy  which 
is  relevant  to  this  mater,  Al  Pisa 
Pharmacy  (Pisa)  in  Detroit,  Michigan. 
Pisa  was  located  in  a  high  crime  area, 
occupying  some  200  square  feet  of  a 
party  store  (a  liquor  or  package  store), 
with  bulletproof  glass  separating  the 
pharmacy  counter  fit>m  the  rest  of  the 
store.  Mr.  Gupta  was  undoubtedly  the 
managing  pharmacist  of  Pisa,  having 
worked  there  as  a  pharmacist  since 
1981.  The  only  other  pharmacist  was  a 
75-year-old  relief  pharmacist  who 
worked  part  time.  Mr.  Gupta's  testimony 
revealed  that  Pisa  filled  approximately 
ISO  to  200  prescriptions  per  day  and  was 
the  most  profitable  of  the  three 
pharmacies  owned  by  Al  Pisa,  Inc. 

In  1987,  the  Michigan  Department  of 
Licensing  and  Regulation,  Health 
Services  Investigation  Division 
(Licensing  Department),  received 
information  that  the  Pisa  pharmacy  was 
purchasing  excessive  quantities  of 
controlled  substances,  with  specific 
excesses  in  purchases  of  Tylenol  Na  4, 
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Percodan,  Percocet.  and  Doriden.  The 
Licensing  Department  proceeded  to 
conduct  an  audit  of  Pisa  for  the  period 
from  May  4»  lOSS^  dunugh  July  28, 1087. 
Upoa  sarvice  of  aa  adnibiiatoative 
inspwtioa  woraat  on  the  phannacy, 
inspectota  foBi  the  Licaasing 
Department  seized  various  records  and 
counted  the  quantity  of  certain 
centroUed  substances  on  hand.  The 
isnpactors  also  obtained  computer 
records  generated  bom  Pisa's  conymter 
system  and  secured  information  from 
Pisa's  suppliers.  Based  on  the  records 
seized,  the  computer  records,  the 
infonnatton  obtained  from  suppliers, 
and  the  on-site  count  of  vtuious 
controlled  substances,  the  inspectors 
found  significant  shortages  of  various 
controlled  substances,  which  shortages 
were  ovecwhelnringly  proven  at  the 
administrative  hearing. 

Following  seizure  of  Pisa's  records, 
Mr.  Gupta  presented  the  Michigan 
Assistant  Attorney  General  in  the 
Heaftk  Professamals  Division  with 
approximately  800  prescriptions  which 
he  claimed  were  left  nncfiw»)vered  at  the 
time  of  the  inspection  and  audit; 
howeva,  the  dispensings  purportedly 
covered  by  the  "misplaced" 
prescriptians  were  included  in  the 
records  generated  by  Pisa's  computer 
company  and  obtained  by  investigators. 
A  majority  of  die  prescriptions  in 
question  were  issued  by  a  Dr.  Leftwidu 
a  dentist  consistentiy  prescribing 
Tylenol  No.  4,  Percodan,  Percocet,  and  a 
combination  of  E)eriden  and  Tylenol  No. 
4.  The  combined  intake  of  Doriden  and 
Tylenol  No.  4  is  known  to  produce  a 
result  similar  to  that  produced  by  the 
consumption  of  heroin,  and  its  abuse  is 
a  serious  problem  in  tiie  Detroit  area. 

It  is  significant  diat  Dr.  Leftwich's 
license  wtie  revoked  due  to  his  diversion 
of  drug9.  Mr.  Gupta  specifically  testified 
that  he  was  unaware  of  any  legitimate 
use  of  the  combination  of  Tylenol  No.  4 
and  Doriden.  but  failed  to  provide  any 
explanation  for  his  failure  to  question 
the  legitimacy  of  the  prescriptions 
tendered  by  patients  of  Dr.  Leftwich.  In 
his  defense,  Mr.  Gupta  testified  that  he 
had  asked  Dt.  Leftwich  if  tiie 
prescriptions  which  he  wrote  were 
legitimate  and  was  told  that  they  were; 
therefore,  Mr.  Gupta  filled  the 
prescriptions,  never  pursuing  the  issue 
with  Dr.  Leftwieh. 

As  a  result  of  the  state  investigation, 
the  Michigan  Attorney  General  filed  a 
complaint  against  Pisa  with  the 
Michigan' Bbacd  of  Phnmacy,  alleging 
violations  of  State  law.  On  January  2at 
1968,  the  Michigan  Bbard  of  Plmifnacy 
summarily  suspended  Me.  Gupta's 
license.  Tiie  saspenaioa.  was  stayed  by 


order  of  the  t^^Mand  County,  Mt/^t<iB«» 
Circuit  Court  on  February  24, 1988. 
Counsel  for  the  Atttmiey  General's 
office  and  Pisa,  by  its  shareholder  Haf 
Garvin,  entered  into  a  stipulation 
providing  in  pertinent  part  dial  Al  Piaa, 
Inc.  had  been  restructused  leaving  Mr. 
Gupta  with  no  ownership  interest  in 
Pfoe:  Aat  Kfr.  Gupta's  phannadst  and 
controlled  substance  licenses  were 
suspended  for  six  months;  that  Mr. 
Gupta  was  fined  SlOXloaoo  by  the 
Michigan  Board  of  Pharmacy;  and  that 
the  controlled  substances  seized  from 
Pisa  were  forfeited  to  the  State.  The 
suspension  of  Mr.  Gupta's  pharmacist 
and  controlled  substances  licenses 
pursuant  to  the  stipulation  was  efiisctive 
on  October  19, 1986.  Mr.  Gupta  then 
renamed  Pisa  as  Meyers  Pharmacy  an^j 
applied  for  DEA  registration  under  that 
name.  The  application  was  ultimately 
withdra%vn. 

In  September,  1988,  Mr.  Gupta 
purchased  respondent  Bloomfield 
Professional  Center  Phannacy  in 
Bloomfield  Hills,  Michigan,  firam  tiie 
previous  owner,  John  McClellan.  Prior 
the  Mr.  Gupta's  purchase  of  the 
pharmacy,  the  DEA  registration  of 
Bloomfield  Professional  Center 
Pharmacy,  In&  was  revoked  by  final 
order  published  February  18, 198&  See 
53  FR  4eia  The  grounds  for  revocation 
were  Mr.  K4cQellan's  conviction  of  a 
felony,  and  an  unexplained  shortage  of 
Tylenol  No.  4.  Talwin,  and  Doriden  over 
a  one  and  one-half  year  period.  Mr. 
Gupta  testified  that  he  was  unaware  of 
the  revocation  at  the  time  of  purchase,  h 
is  the  application  for  DEA  registration 
for  respondent  Bloomfield  Professional 
Center  I^eumacy  that  necessitated  this 
administrative  proceeding. 

Mr.  Gupta  presented  testimony  in  his 
defense  that  the  computer  records  relied 
upon  by  the  Government  in  their 
investigation  of  Pisa  were  incomplete,  as 
they  were  the  result  of  a  computer 
system  which  malfimctioned,  and  that 
he  was  in  the  process  of  switching  frxmi  - 
manual  recordkeeping  to  computerized 
recordkeeping  at  the  time  of  seizure.  Mr. 
Gupta  further  stated  that  he  was 
unaware  that  aD  prescriptions  were  to 
be  entered  into  a  computerized  system. 

Ih  an  attempt  tO- explain  the 
significant  shortages  of  controlled 
substances  wdiich  were  found  as  a  result 
of  tiie  State  audit,  Mt  Giipta  testified 
that  he  could  only  assume  pilferage  and 
theft,  although  he  had  never  suspected 
nor  reported  any  such  activity.  Nfr. 
Gupta  stated  that  he  provided  a  key  to 
the  pharmacy  to  the  party  store  owner 
for  maintenance  pnipeacs,  and  that  tiw 
owner's  access  to  the  pharmacy  could 
explain  the  shortages.  Provision  of 


acceaato  those  other  than  licensed 
phannadsta  is  a  violation  of  State 
regulations.  Mr.  G^ite  never  reported 
any  thefts  aa  lequiiad  by  dm  DEA 
regulation.  Mr.  Gupta  conceded  that 
controlled  substance  prescriptions  were 
mixed  in  with  prescriptions  for 
noncontroilad  substances,  and  that 
during  the  audit  he  failed  to  provids  the 
investigators  with  all  of  the  pharmacy's 
invoices. 

la  determining  whether  the  issuance 
of  a  DEA  registration  to  Bloomfield 
Professional  Cento'nmnnacy  would  be 
in  the  public  interest  the  Administrator 
considers  the  following  five  factors 
enumerated  in  21  U.S.C.  823(1): 
(1)  The  recommendation  of  the 

apprt^ate  Slate  licensing  boatd  or 

disciplinary  authority 
(2)1110  applicant's  experience  in 

dispensfaig,  or  conducting  research 

witii  respect  to  controlled  substances 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances 

(4)  Compliance  wtth  applicable  State, 
Federal  or  local  laws  relating  to 
controlled  substances 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety 

AH  factors  need  not  be  present  for  the 
Administrator  to  deny  an  application  for 
registration.  Instead,  the  Administrator 
may  accord  each  factor  the  wei^t  he 
deems  appropriate  in  determining  the 
public  interest  See  Paul  Stepak.  M.D.,  51 
FR  17568  (1988). 

The  Administrator  determines  that  the 
first  second  and  fourth  factors  are  most 
relevant  to  this  case.  The  evidence 
clearly  demonstrates  that  consistent  and 
excessive  shortages  existed  in  Mr. 
Gupta's  inventory  of  targeted  controlled 
substances,  and  that  there  was  no 
legitimate  explanation  for  those 
shortages.  Any  combination  of  the 
records  produced  at  hearing  documents 
the  fact  that  Mr.  Gupta  ordered  amotmts 
of  various  controlled  substances  which 
did  not  appear  in  Pisa's  inventory  and 
which  were  not  accounted  for  in 
dispensary  or  prescription  records.  Mr. 
Gupta  provided  no  credible  evidence  in 
his  own  defense  and  failed  to 
successfully  refute  the  evidence 
presented  by  the  Government  that 
substential  amounts  of  controlled 
substances  were  diverted  from  Pisa. 

Aside  bom  the  shortages  proven  at 
Pisa,  Mr.  Gupte  blatantiy  disregarded 
his  professicHial  responsibility  as  a 
pharmacist  to  property  dispense 
controlled  substances,  which 
responsibility  corresponds  to^  that  of  the 
prescribing  practitioner  to  property 
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praacribe  controlled  tubetancee.  21 CFR 
1306.04(a).  Mr.  Gupta  testified  that  he 
knew  td  no  legitimate  medical  purpose 
which  would  justify  the  combined 
prescription  ot  Tylenol  No.  4  and 
Doriden.  Yet  Mr.  Giqita  stated  that  he 
only  tummarily  discussed  die  legitimacy 
of  die  prescriptions  written  by  Dr. 
Leftwich.  and  did  not  pursue  the  issue 
with  the  dentist  Not  only  should  Mr. 
Gtq>ta  have  been  alerted  by  the 
combination  of  controUed  substances 
prescribed,  but  he  was  also  responsible 
for  recognition  of  the  fact  that  the 
quantities  of  controlled  substances 
prescribed  by  Dr.  Leftwich  were 
unusually  hi^  for  a  dentist  Mr.  Gupta 
merely  took  Dr.  Leftwich  at  his  word 
and  overiooked  the  clear  warning 
signals  of  the  prescriptions  written  by 
Dr.  Leftwich.  Mr.  Gupta  abandoned  his 
responsibility  as  a  pharmacist  when  he 
fflled  prescriptions  which  he  knew  or 
^ould  have  known  had  no  legitimate 
medical  purpose. 

Obviously,  Mr.  Gupta  failed  to  comply 
widi  state  and  federal  laws  relating  to 
recordkeeping,  as  is  reflected  by  the 
stipulation  entered  into  between  Al  Pisa, 
be  and  the  Midiigan  AtUmiey  General. 
Mr.  Gupta's  fsihire  to  abide  by  the  laws 
of  the  State  of  Midiigan  and  of  the 
United  States  is  yet  another  indication 
of  his  fla^ant  disregard  for  the  laws  and 
regulations  which  govern  the  practice  of 
{diarmacy.  Mr.  Gupta  offered  no  credible 
explanation  of  his  recordkeeping 
amduct  and  offned  nothing  wUch 
would  persuade  the  Administrator  that 
mitigating  circumstances  existed  to 
moderate  the  effect  of  the  clear  evidence 
herein.  Allowing  Mr.  Gupta  to  continue 
his  conduct  wouJd  be  unconscionable, 
and  his  position  as  the  owner  and 
maimging  pharmacist  of  respondent 
Bloomfield  Professional  Center 
Pharmacy  would  allow  him  the 
opportunity  to  continue  that  conduct 
liierefbre,  the  Administrator  concludes 
that  to  grant  Respondent's  application 
for  registration  would  be  inconsistent 
with  the  public  interest 

Having  concluded  that  Respondent's 
registration  would  be  inconsistent  with 
the  public  interest  the  Administrator 
concludes  that  the  pending  application 
for  registration  of  Bloomfield 
Professional  Center  Pharmacy  must  be 
denied.  Pursuant  to  the  authority  vested 
in  him  by  21  U.S.C  823  and  824  and  28 
CFR  aiOO(b).  the  Administrator  of  the 
Drug  Enforcement  Administration 
orders  that  the  pending  application  for 
registration,  executed  by  Ramesh  Kumar 
Gupta.  RJh.  d/b/a  Bloomfield 
Professional  Center  Pharmacy  on 
September  15, 1068,  be,  and  it  hereby  is, 
denied. 


This  order  is  effective  March  18, 1991. 

Dated  February  8, 1901. 
RobMtCBoBiMr. 
AdmJnJMtntor. 
[FR  Doc  91-3806  FUwi  2-18-61: 6-4S  am] 
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DEPARTMENT  OF  LABOR 

Office  of  ttM  8#cr6tafy 

Bualnaas  RMMTCh  Advisory  CouncN; 
RoMtabHahiTMftt 

In  accordance  with  die  provision  of 
the  Federal  Advisory  Committee  Act 
and  after  consultation  with  GSA.  I  have 
determined  that  the  establishment  of  the 
Business  Research  Advisory  Council  is 
in  the  public  interest  in  connection  with 
the  performance  of  duties  imposed  on 
the  Department  of  Labor. 

The  Council  will  advise  the 
Commissioner  of  Labor  Statistics  on 
technical  economic  and  statistical 
matters,  in  the  analysis  of  the  Bureau's 
statistics,  and  on  the  broader  aspects  of 
its  program  bom  an  informed  business 
point  of  view;  and  provide  a  realistic 
and  timely  two-way  communications 
structure  between  business  users  and 
providers  of  basic  economic  statistics 
and  a  major  governmental  statistics- 
producing  unit 

Council  membership  is  selected  to 
assure  a  technically  competent  group  of 
economists,  statisticians  and  industrial 
relations  experts  who  represent  a  cross 
section  of  American  business  and 
industry.  The  members  serve  in  their 
individual  capacities,  not  as 
representatives  of  their  companies  or 
their  organizations. 

The  Council  will  function  solely  as  an 
advisory  body  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act  Its  charter  will  be  filed 
under  the  Act  15  days  from  the  date  of 
this  publication. 

Interested  persons  are  invited  to 
submit  comments  regarding  renewal  of 
the  Business  Researdi  Advisory 
CoundL  Such  comments  should  be 
addressed  to:  Janice  M.  Devine,  Liaison 
for  BRAC,  Bureau  of  Labor  Statistics, 
Department  of  Labor,  room  2126,  GAO 
Building,  441 G  Street  NW., 
Washington.  DC  20212,  telephone:  202- 
623-1347. 

Signed  at  Washington.  D.C  tliis  4tli  day  of 
Febnioiy  1901. 

Roderick  A.  DsAimant 

Acting  Secretary  of  Labor. 

(FR  Doc  01-3620  PUed  2-l»-01: 8:45  am] 
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CompMwallon  Program  ExtMidod 
Bonoflta;  Endbig  of  ExlMidod  Bonoftt 
P6f1od  m  ttw  State  of  Puorto  Rioo 

This  notice  announces  the  ending  of 
the  Extended  Benefit  Period  in  the  State 
of  Puerto  Rico,  effective  on  December 
29, 1900. 

Background 

The  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970  (26  U.S.C  3304  note)  established 
the  Extended  Benefit  Pn^^am  as  a  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  Under  the 
Extended  Benefit  Program,  individuals 
who  have  exhausted  their  rights  to 
regular  unemployment  benefits  (UI) 
under  permanent  State  (and  Federal) 
unemployment  compensation  laws  may 
be  eligible,  during  an  extended  benefit 
period,  to  receive  up  to  13  weeks  of 
extended  unemployment  benefits,  at  the 
same  weekly  rate  of  benefits  as 
previously  received  under  the  State  law. 
lie  Federal-State  Extended 
Unemployment  Compensation  Act  is 
implemented  by  State  unemployment 
compensation  laws  and  by  part  615  of 
tide  20  of  die  Code  of  Federal 
Regulations  (20  CFR  part  615). 

Extended  benefits  are  payable  in  a 
State  during  an  Extended  Benefit  Period 
which  is  triggered  "on"  when  the  rate  of 
insiued  unemployment  in  the  State 
reaches  the  State  trigger  rate  set  in  the 
Act  and  the  State  law.  During  an 
Extended  Benefit  Period,  individuals  are 
eligible  for  a  maximum  of  up  to  13 
weeks  of  benefits,  but  the  total  of 
Extended  Benefits  and  regular  benefits 
together  may  not  exceed  39  weeks. 

The  Act  and  the  State  unemployment 
compensation  laws  also  provide  diat  an 
Extended  Benefit  Period  in  a  State  will 
trigger  "off"  when  the  rate  of  insiued 
unemployment  in  the  State  is  no  longer 
at  the  trigger  rate  set  in  the  law.  A 
benefit  period  actually  terminates  at  the 
end  of  the  third  week  after  the  week  for 
which  there  is  an  off  indicator,  but  not 
less  Idban  13  weeks  after  the  benefit 
]}eriod  began. 

An  Extended  Benefit  Period 
commenced  in  the  State  of  Puerto  Rico 
on  September  30, 199a  and  has  now 
triggered  off. 

Determination  of  an  "ofT  Indicator 

The  head  of  the  employment  security 
agency  of  the  State  named  above  has 
determined  that  the  rate  of  insured 
unen^>loyment  in  the  State  for  the 
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period  consisting  of  the  week  ending  on 
December  8, 1990,  and  the  immediately 
preceding  twelve  weeks,  fell  below  the 
State  trigger  rate,  so  that  for  that  week 
there  was  an  "off"  indicator  in  the  State. 

Therefore,  die  Extended  Benefit 
Period  in  the  State  terminated  with  the 
week  ending  December  29, 1990. 

Information  for  Qaimants 

The  State  employment  security 
agency  will  furnish  a  written  notice  to 
each  individual  who  is  filing  daims  for 
Extended  Benefits  of  the  ending  of  the 
Extended  Benefit  Period  and  its  effect 
on  the  individual's  right  to  Extended 
Benefits.  20  CFR  615.13(c)(4). 

Persons  who  wish  information  about 
their  rights  to  Extended  Benefits  in  the 
State  named  above  should  contact  the 
nearest  State  employment  service  office 
in  their  locality. 

Signed  at  Wasiiington.  DC  on  February  4, 
1991. 

Roberts  T.  Jonas, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  91-3621  Filed  2-13-01;  8:45  am] 
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Office  of  tlie  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Funding  for  Fiscal  Year  1991;  Stewart 
B.  McKlnney  Homeless  Assistance  Act; 
Homeless  Veterans  Reintegration 
Projects 

AQENCY:  Office  of  die  Assistant 
Secretary  for  Veterans'  Employment  and 
Training  (OASVET).  Labor. 
action:  Notice. 

summary:  This  notice  seU  for  the  Fiscal 
Year  1991  funding  procediu«8  for  the 
Homeless  Veterans  Reintegration 
Projects  (liVRP)  operating  under  tide 
Vn,  subtide  C  section  738  of  die 
Stewart  B.  McKinney  Homeless 
Assistance  Act.  This  program  was 
reauthorized  imder  Section  621  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1990 
(Pub.  L 101-645).  Grantees  who  received 
McIGnney  Act  funds  under  the 
competitive  process  held  by  the  U.S. 
Department  of  Labor,  Office  of  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training  in  FY  1990 
will  be  given  the  opportunity  to  apply 
for  additional  fimds  and  for  a  program 
extension  through  September  30, 1992. 
The  purpose  of  these  programs  is  to 
expedite  the  reintegration  of  homeless 
veterans  into  the  labor  force. 
OATlt:  During  March  1991.  application 
instructions  will  be  sent  to  the  current 
HVRP  grantees  which  were  funded 
through  the  FY  1990  competitive  process 


as  described  below.  Applications  will  be 
due  at  least  sixty  days  prior  to  the 
expiration  date  of  die  FY  1990  HVRP 
grants,  but  in  all  cases  must  be 
submitted  no  later  than  July  15, 1991. 
Awards  will  be  made  between  July  1 
and  September  30, 1991. 

FOR  nmTHEfi  mromiATKMi  contact: 
Ms.  Eileen  Connors,  Office  of  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training,  200 
Constitution  Ave..  NW.,  rm.  S1316, 
Washington,  DC  20210,  Telephone  (202) 
523-9110. 

SUPPLEMCNTAftV  INFORMATION:  The 

Office  of  the  Assistant  Secretary  for 
Veterans  Employment  and  Training 
announces  the  availability  of  $1.8 
million  to  extend  programs  operated  by 
FY  1990  HVRP  grantees  through 
September  30, 1992.  These  grantees  were 
funded  as  a  result  of  a  competition  held 
in  FY  1990,  and  the  recipients  of  funds 
are  State  or  local  public  agencies 
providing  services  to  the  following 
geographic  areas:  San  Diego,  California; 
San  Francisco,  California;  San  Jose, 
California;  Denver,  Colorado: 
Jacksonville,  Florida;  Atianta,  Georgia; 
Boston,  Massachusetts;  Detroit 
Michigan;  St.  Louis,  Missouri;  New  York, 
New  York;  Tulsa,  Oklahoma;  PorUand, 
Oregon;  Nashville,  Tennessee;  Olympia, 
Seattie  and  Tacoma,  Washington,  (one 
grant);  and  Milwaukee,  Wisconsin. 

In  addition,  two  rural  projects 
operating  in  Tennessee  and  in  Ohio 
operated  by  private  non-profit 
organizations  will  be  given  the  same 
opportunity  for  additional  funding. 
Tliese  grants  were  awarded  under  a 
separate  competition  in  FY  1990. 

To  determine  funding  levels  for  the 
second  year,  individual  negotiations  will 
be  held  with  each  grantee.  Factors 
affecting  the  funding  determination  will 
indude  current  spending  rate,  program 
performance  to  date,  the  number  and 
needs  of  homeless  veterans  in  the 
geographic  area,  and  any  adjustments  to 
program  design  that  would  provide  a 
hoUstic  approach  to  service  delivery  and 
enhancement  of  long  term  job  retention. 

In  all  likelihood  those  grantees  with 
slow  start  up  of  the  FY  1990  program 
will  be  funded  at  less  than  first  year 
levels  since  carryover  funds  will  be 
available  for  several  months  into  the 
second  year.  Those  grantees  who  have 
little  or  no  carryover  funds  will  most 
likely  receive  an  amount  equal  to  or 
slightiy  more  than  the  first  year  level 
depending  on  the  factors  noted  above. 
However,  the  Office  of  the  Assistant 
Secretary  reserves  the  right  not  to  fund 
grantees  which  are  performing  poorly 
and  which  show  little  promise  of 


improvement  in  a  second  year  of 
operation. 

Signed  at  Washington.  D.C  this  8th  day  of 
February,  190L 

Thooias  E  CoOiiis, 

Assistant  Secretary  for  Veteran$' 
Employment  and  naining. 
(FR  Doc  01-3622  Filed  2-1S-01;  8:46  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

191-141 

NASA  Advisory  Counca  (NAC), 
AerosiMce  Medldne  Advisory 
Committee  (AMAC);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  PubUc 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aerospace 
Medicine  Advisory  Committee. 
dates:  February  20, 1991, 8:30  a.m  to  5 
p.m.;  February  21, 1991, 8:30  ajn.  to  5 
p.m.;  and  Febraary  22, 1991, 8  ajn.  to  3 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  226A,  600 
Independence  Avenue  SW., 
Washingtoa  DC  20546. 
RM  FURTHER  INFORMATION  CONTACT 
Dr.  J.  Richard  Keefe,  Code  SBF,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/453-1530). 
SUPPLCMENTARY  INFORMATION:  The 

Aerospace  Medicine  Advisory 
Commitiee  consults  with  and  advises 
the  NASA  Office  of  Space  Science  and 
AppUcations  (OSSA)  on  long-range 
planning  of  aerospace  medicine 
research.  The  Commitiee  will  meet  to 
discuss  the  Report  of  the  Advisory 
Committee  on  the  Future  of  the  U.S. 
Space  Program,  the  Life  Sciences 
Division  Fiscal  Year  1992  status,  and 
status  reports  from  the  Office  of  Space 
Science  and  Applications.  The 
Committee  is  chaired  by  Dr.  Harry  C 
Holloway  and  is  composed  of  24 
members.  The  meeting  will  be  dosed  on 
Friday,  February  22, 1991,  from  1  pm.  to 
3  p.m.,  to  allow  for  a  discussion  on 
quaUfications  of  individuals  being 
considered  for  membership  to  the 
Aerospace  Medicine  Advisory 
Commitiee.  Such  a  discussion  would 
invade  the  privacy  of  the  individuals 
involved.  Since  this  session  will  be 
concerned  with  matters  listed  in  5  U.S.C 
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552b(c)(6).  R  has  been  detennioed  that 
the  meeting  will  be  closed  to  the  public 
far  this  period  of  time.  The  remainder  of 
the  meeting  wiU  be  open  to  the  pubhc  vp 
to  the  seating  capacity  of  the  room 
(approximately  40  peofie  including 
members  of  the  Cinnmittee).  It  is 
imperative  that  the  meeting  be  held  on 
these  dates  to  accommodate  the 
srheduling  priorities  of  the  participants. 

TWi  OP  MCETmo:  Open— except  for  a 
dosed  session,  as  noted  in  the  agenda 
below. 

Agenda 

Wednesday,  Felmiary  20 

8:30  a  jn. — Introductory  Remailcs. 

9  a  jn.— Review  of  AMAC  Action 
Items  and  Kfinutes. 

10:15  ajn.— Report  of  the  Advisory 
Committee  on  the  Future  of  Ae  US. 
Space  Program. 

1  pjn.— Office  of  Aeronautics. 
E^qikration  and  Technology  Life 
Su|ipQrt  Programs. 

Sns  pjn^— Exploration  Initiative 
Program  Status. 

5  pjn.— Aujuuru. 

Thursday.  February  21 

0:30  ajtt.— Office  of  Space  Science 
and  Applications  Status  Report  and  1991 
Strategic  Planning. 

10:15  a jn.— life  Sciences  Division 
Rscal  Year  1992  Budget/Division  Status. 

1  p  jn. — Space  Station  Freedom 
Restructuring. 

2:45  pan.— Status  of  the  Life  Sdenoes 
Subcommittee. 

3:45  pjn.— Committee  on  Space 
Biology  and  Medidne  Status. 

405  pjn.— Sutus  of  Life  Sdcnoe 
Strata^  Planning 

5  pan.— Adjourn. 

Friday,  February  22 

8  sjn.— Review  of  Actkm  Items  and 
Committee  Assignments. 

9  ajn.— Status  of  US/USSR  Programs. 
10:30  aju.— Development  of  AMAC 

Position  with  Regard  to  Implications  of 
the  Report  of  the  Advisory  Committee 
on  the  Future  of  tiie  U.S.  Space  Ptogranw 

1  pan.— Closed  Session. 

3  pjk— Adioura. 

Dated:  Fabraaiy  C 1801. 

lohoW.GaC 

Advisory  Coimnitt0»hlaaagtamBt  Offhmr, 

National  AaoaauUea  amdSpaet 

Admiaktratioo. 

[FR  Do&  91-3BaO  PU«I  >-19-n:  »•  auH 


It1-»11 

NASA  Advtoory  Coundl  (HACK  SpM« 
Sctenca  and  Applicattofw  Advtoory 
ConNntttM  (SSAACy,  Sdar  Syttam 
Exptomion  SubcommtttM;  llMting. 

AOCNCV:  National  Aeronautics  and 

Space  Administration. 

ACnOfC  Notice  of  meeting. 

SUMMARV:  b  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  tiie  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  ^ace  Science 
and  Applications  Advisory  Coounittee, 
Solar  System  Exploration 
Subcommittee. 

DATES:  February  25, 1991. 9  ajn.  to  5 
pan.;  February  28, 1901, 8:30  am.  to  5 
pjB.:  February  27, 1991, 8:30  ajn.  to  5 
pjn4  February  28, 1991, 8:30  aon.  to  5 
pan.;  March  1. 1991, 8  a.m.-12:30  pan. 
ADOmSMS:  Embassy  Suites  Hotel-La 
Jdla.  4550  La  )olla  Village  Drive.  San 
Diego.  CA  92122. 
TOR  FURTHER  MPORMATION  CONTACT! 

Dr.  Wesley  Huntress.  Code  SL.  National 
Aeronautics  and  Space  Administration. 
Washh^ton.  DC  20548  (202/453-1588). 
SUPUMBITARV  MPORMATION:  The 

Space  Sdence  and  Applications 
Advisory  Committee  consults  with  and 
advises  the  NASA  Office  of  Space 
Sdence  and  Applicatioos  (OSiSA)  on 
long-range  plans  for,  work  in  progress 
on.  and  accomplishments  of  NASA's 
Space  Sdence  and  Applications 
programs.  The  Solar  System  Kqiloratian 
Subcommittee  provides  advice  to  the 
Solar  System  Exploratian  Diviaian 
concerning  long-range  planidng  in  S(dar 
system  eiq^atioo.  The  Subcommittee 
Kvill  meet  to  attain  consensus  on  a  Solar 
System  Exploration  Division  formulated 
plan  for  new  start  candidates,  and 
supporting  rationale  and  study  results. 
Woricshop  findings  will  be  taken  by  the 
Division  to  shape  its  Straiegk  iHan  for 
submission  to  Um  SSAAC  Summer 
WoriulK^.  The  Subcommittee  is  chaired 
by  Dr.  Laurence  Soderblom  and  is 
composed  of  23  members.  The  meeting 
win  be  open  to  the  public  up  to  the 
•eating  c^;>adty  of  the  room 
(approximately  50  people  including 
members  of  the  Subcommitiee).  It  is 
in4)erative  that  the  meeting  be  held  on 
these  dates  to  accommodate  the 
■dieduling  priorities  of  the  key 
partidpants. 
Tvn  OP  MBTVM:  Open. 


latroductory  Remarks  and  Worksh<^ 
GukleUnea. 

Office  olt  Space  Sdmice  and 
Applications/Solar  System  Exploration 
Division  (SSED)  Guidelines /Constraints. 

Review  of  Committee  on  Planetary 
and  Lunar  Exploration  Activities. 

Presentation  of  SSED's  Strawman 
Plans. 

Discovery  Program  Planning. 

Mission  Operations  and  Data 
Analysis  (MO&DA)— SSED's  VHewpoini 

Science  Working  Group/Mission/ 
Project  Presentation. 

5  p.m.— Adjourn. 

Tuesday,  February  26 

8.-30  ajn.— Plenary  Sessioa. 

Initial  Team  Discussions. 

Initial  Team  Reactions. 

MO&DA  Team  Issues  and  Approach. 

5  p  jn. — ^Adjourn. 

Wednesday.  February  27 

8:30  a.m. — Plenary  Session. 

Toward  Other  Planetary  Systems 
(TOPS) 

Program  Planning  and  Projed 
Presentations. 

1  pjn.— ^tlinter  Sessions. 

Inter-team  meetings  with  MO&DA. 

Team  Discussions  with  SSED 
Director. 

5  pjuw— Adjourn. 

Thursday,  February  28 

8:30  ajar^^enary  Session. 

MO&DA  Feedback/Top  Issues. 

SSED's  Perspective/Guidance  on 
Progress. 

1  p.m. — Splinter  Sessions. 

Team  Consensus  Building. 

Report  Preparation. 

5  pjn.— Adjourn. 

Friday.  March  1 

8  a.m.— Plenary  Sesdon. 

Team  Reports. 

SSED  Response/Discusdon. 

Future  Activities  and  Meeting 
Calendar. 

12:30  p-nk— Adjourn. 

Dated  Fsbruaiy  8, 1991. 
lolmW.Gaff. 

Advisory  CommiUee  Maoagement  Offiow, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  91-3550  Filed  2-13-01:  BM  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANmES 

Expansion  Arts  AdvlEory  Panal; 


Ageitdtt 

Monday.  Fefaniary  25 
9  ajn.-PleneTy  Session. 


Punuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Ad  (Pab. 
L  fft-483).  as  amended,  notice  Is  hereby 
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given  Uiat  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Oiganizational 
Development  Pilot  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  March  1, 1991  from  9:15  a.m.- 
4:30  p.m.  in  room  730  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3  p.m.-4:40  pjn.  The 
topic  will  be  policy  discussion. 

The  remaining  portion  of  this  meeting 
from  9:15  a.m.-3  p.m.  is  for  the  puipose 
of  Panel  review,  discussioa  evaluation, 
and  recommendatoin  on  applications  for 
financial  assistance  under  die  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended. 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
'  December  11, 1990,  as  amended,  this 
session  will  be  closed  to  the  public 
pursuant  to  subsection  (c)  (4),  (6)  and 
(9)(B0  of  section  552b  of  tiUe  5,  United 
States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  (fiscretion  of  the 
chairman  of  the  panel  if  the  chairmcm  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washhigton,  DC  20506,  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  fit)m  Ms. 
Martha  Y.  Jones.  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the  Arts, 
Washington,  DC  20506,  or  call  (202)  682- 
5433. 

Dated:  February  11. 1991. 
Mailfaa  Y.  Jonea, 

Acting  Director,  Council  and  Panel 
(^rations.  National  Endowment  for  the  Arts. 
(Fr  Doc.  91-3619  FUed  2-13-01: 8:45  am] 
sauaa  cooe  Tssr-eMi 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nudear 
Wests;  Msetlng 

The  Advisory  Committee  on  Nudear 
Waste  (ACNW)  will  hold  its  28tii 
meeting  on  February  21-22, 1991,  room 
P-110, 7920  Norfolk  Avenue,  Bethesda, 
MD.  8:30  a.m.  until  5  p.m.  each  day.  The 
entire  meeting  will  be  open  to  public 
aUendance.  'The  purpose  of  the  meeting 
will  be  to  review  and  discuss  the 
following  topics: 

A.  The  Committee  will  be  briefed  on  a 
technical  feasibility  stu<fy  on  the 
substantially  complete  containment  concept 
by  the  NRC  sUR  and  Center  for  Nudear 
Waste  Regulatory  Analyses. 

B.  The  Committee  ¥vill  consider  the  results 
of  a  recent  ACNW  Working  Group  Meeting 
on  how  expert  judgment  will  be  used  in 
conducting  performance  assessments  used  in 
the  licensing  of  a  high-level  waste  and  low- 
level  waste  repositories. 

C.  The  Committee  will  continue 
discussions  on  10  CFR  part  60,  high-level 
waste  repository  subsystem  performance 
requirements  and  their  conformance  with  the 
EPA  high-level  waste  standards. 

D.  The  Committee  will  be  briefed  on  recent 
revisions  to  10  CFR  part  20,  "Standards  for 
Protection  Against  Radiation."  The  focus  will 
be  on  changes  that  effect  waste  disposal. 

E.  The  Committee  will  be  briefed  by  the 
NRC  staff  regarding  an  Annual  Report  on 
Radioactive  Materials  Released  &om  Nuclear 
Power  Plants.  NUREG/CR-2907. 

F.  The  Committee  will  be  briefed  on  NRCs 
oversight  and  monitoring  of  existing  low-level 
waste  disposal  facilities  through  the 
Agreement  State  Program.  The  coordination 
between  NRC  headquarters,  the  NRC  region, 
and  the  cognizant  state  authority  will  be  the  ■ 
focus,  (tentative) 

G.  The  Committee  will  discuss  and  may 
report  on  Carbon-14  considerations  relative 
to  a  high-level  waste  repositoiy. 

H.  The  Committee  will  respond  to  a  recent 
SRM  concerning  revising  10  CFR  part  61 
relative  to  attention  to  leaching  resistance  of 
the  waste  form. 

I.  The  Committee  will  continue 
deliberations  concerning  the  NRC  and  EPA 
regulations  governing  the  disposal  of  mixed 
waste. 

].  The  Committee  will  consider  a  report  on 
human  instrusion  at  a  high-level  waste 
repository  that  draws  analogies  to  other 
scenarios  in  nuclear  power  plant  licensing. 

K.  The  Committee  will  discuss  anticipated 
and  proposed  Committee  activities,  future 
meeting  agenda,  administrative,  and 
organl2ational  matters,  as  appropriate.  The 
members  will  also  discuss  matters  and 
specific  issues  which  were  not  completed 
during  previous  meetings  as  time  and 
availability  of  information  permit 

Procediues  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  FedMal  Register  on 
June  6, 1988  (53  FR  20609).  In  accordance 
with  these  procedures,  oral  or  written 


statements  may  be  presented  by 
members  of  the  public  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  and  staff.  The  office  of  Uie 
ACRS  is  providing  staff  support  for  the 
ACNW.  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  tiie  office  of  the  ACRS  as  far 
in  advance  as  practical  so  that 
appropriate  arragements  can  be  made  to 
allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  stiU. 
motion  picture,  and  television  cameras 
during  tiiis  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Director  of  the  office  of  the 
ACRS,  Mr.  Raymond  F.  Fraley 
(telephoine  301/492-4516).  prior  to  ihe 
meeting.  In  view  of  the  possibiUty  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACRS  Executive 
Director  or  call  the  recording  (301/492- 
4600)  for  the  ciurent  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Dated:  Febniary  8. 1991. 
lohn  C  Hoyla, 

Advisory  Committee  Management  Officer 
FR  Doc.  01-3603  Filed  2-l»-91;  6:45  am] 
■HJJNO  COOC  7fS»41-« 


(Docket  Na  70-30701 

Louisiana  Energy  Sendees;  Ctalbome 
Enrichment  Center  Estsblishment  of 
Local  PulMIc  Document  Room 

The  Nuclear  Regulatory  Commission 
(NRC)  has  established  a  local  public 
document  room  (LPDR)  for  Louisiana 
Energy  Services  proposed  Claiborne 
Enrichment  Center. 

Members  of  the  public  may  now 
inspect  and  copy  documents  and 
correspondence  related  to  the  Louisiana 
Energy  Services  proposed  Claiborne 
Enrichment  Center  at  the  Claiborne 
Parish  Library,  901  Edgewood  Drive, 
Homer.  Louisiana.  71040.  The  librcuy  is 
open  on  the  following  schedule:  Monday 
and  Wednesday  through  Friday  8:30  am 
to  5  pm;  Tuesday  8:30  am  to  8  pm:  and 
Saturday  9  am  to  1  pm. 

For  further  information,  interested 
parties  in  the  Homer  area  may  contact 
the  LPDR  directiy  tiux>ugh  Ms.  Pamela 
Suggs,  Library  Director,  telephone 
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number  taia)  n7-M4&  PartiM  < 
w>aHfc»LfPRiMy 
I  IbBb  tv^bmIs  for  noorai  to  oH 
NRCt  PaUk  DoauBoi  RooMk  2110  L 
StoMl.  NW.  (Lo«rar  Uwl).  WaaUnglim. 
DC  2QBSSk  takpbona  Hmib«r  (2QS)  894- 
3273. 

v^HfBsnoBS  canosnuBS  um  rutLt  ■  ncu 
pnboc  doouHSI  nxm  ptwgnin  or  tut 
•vaikbibty  of  docBmenta  ilioiild  bo 
•ddroned  to  Mo.  lona  Soiidflr.  UDR 
Program  MMMgcrt  FIroooQB  of 
InfaoMtioB/Local  Pabk  DooaMBl 
Room  BnacK  VJS.  Hadmt  RegnlataKy 
Coiamiaainii.  WMhhutna  DC  aB65S> 
telaphoaB  nm^Mr  (301)  402-134^  or 
ToO-Pkao  (8QC4  aa»«08L 

DaM  at  Batkawk.  Mvytawi.  tkte  Till  day 
ofP^hnaq^lfltl. 

raH>alltei»afRigala>BtyCiBBmlailoa. 
^taaalaiL  (niBalajrt 

Director,  DMsion  ofFfeedom  of  Informatioa 
oiiff  AfOKKafJUfw  StnKtBt  OfpCBof 
AdministnUtm. 

[PR  Doe.  M-an4  Pfled  ^■l^-«:  8:45  am} 


POSTAL  RATE  COMIUSSION 
[(Mv  HBw  fTI;  Oodwt  No.  AS1-1I 


20682  (JoanL 
Nolloo  wKl  Onfar 
and  EataMWiIng 
UndarStuac 


RockPoln^ 
BoarttiQi  P 

^  n  n  ■■lilai  i. 

AGoopong 
Prooaduni 
404(b)(5) 

Isauatf  Ftbniary  8, 1901. 

Dodcet  Number  A9t-1. 

Name  of  Affected  Post  Offitx:  Rock 
rnnR,  nriaijiana  juoois. 

Name(a)  ofPetiUoner(a):  Joan  L 
Bowling. 

7>p0  of  Determiaatioa:  Closing. 

Date  ofFUiag  of  Appeal  Papers: 
February  4. 1901. 

Categories  of  Issues  Apparently 
Raieed. 

1.  Effect  on  postal  senricaa  (30  U.S.C 
404(bX2)(CD. 

Olber  kgal  iasoas  may  be  diadoaed 
by  the  record  when  it  ia  filed;  or. 
conversely,  the  delenninatioB  made  by 
the  Postal  Sarvica  may  bo  found  to 
diapooo  of  one  or  oiore  of  these  iasaea. 

In  the  intereat  of  expedition,  in  li^t  of 
the  120^y  dedakm  schadnle  (20  U&C 
404(bK5)).  the  Commission  reserrsa  the 
right  to  request  of  the  Postal  Service 
mewcranda  of  law  on  any  appropriate 
issue.  If  requeste<L  such  meaMsanda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shaU  be  served  on  the 
petitioner,  in  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
faiGorporata  by  rafsreaoe  any  sach 
memoranda  pravioBsly  filed. 


TheCommimioaonkiKi/i^'tb* 
record  in  this  appeal  shal  be  filed  oo  or 
before  February  15. 1901. 

(B)  Tlia  Secretary  shall  pobHsIb  Ms 
Notice  and  Order  and  Phxadaval 
Schedule  in  the  Federal  RegfataL 

By  the 
CyiUl. 


Appendix 

Dodiat  No.  Atl-1.  Rodi  PaM.  Meij^and 
20682 


February  4. 

1981. 
Februarys, 

1991. 
March  1, 1991 . 


March  tit  1901. 

April  1. 1991  .„- 
April  Iflk  1991 ... 

April  2X 19B1 .... 


June  3. 1991. 


Filing  of  Patttlon. 

Notice  aBO  Ofdar  of  Fffing 
of  Appeal. 

Last  day  of  {Htng  of  peti* 
tiona  to  tntervene  (Me 
^9CFR^Qn.lll(b)^ 

Ptotltluuara*  Partidpant 
Statament  or  faiitial  Brief 
[raa  39  CFR  3001.115  (a) 
and(b)]. 

Postal  Senrice  Answering 
Brief  [see  39  C7R 
3001.1IS(cI]. 

nstitioners*  Reply  Brief 
should  Petitioners 

choose  to  file  ooe  [see 
39CFR30Dl.IlS(d)I. 

D^adUne  for  mottona  by 
any  party  requesting 
oral  argument  The 
Commission  will  scbed* 
ula  oral  argument  only 
whan  it  ia  a  necessary 
•d(fition  to  the  written 
filings  [see  39  CFR 
3001.1161. 

Expiration  of  120-day  deci- 
sional sciiadula  [see  39 
VSC  404(b](51]. 


(FR  Doc  91-3831  Piled  a-l»-«l:  8t4S  am] 

aSJUNO  coot  771«-nMf 

DEPAfrrMENT  OF  TRANSPORTATION 

OfllM  Of  ttM  Sacretary 

Raporta,  Forma,  and  Racordkaeping 
R«<iulrefnant8:  Submittala  to  0MB  on 
Fabruaiy  7, 19tt 

aoency:  Department  of  Tran^)Qrtation 
(DOT),  Office  of  the  Secretary. 
ACtMMS  Notice. 

■uwauwr.  This  notice  lists  those  fbms. 
reports,  and  recordkeeping  requirements 
impossd  opoB  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  on  February  7. 1991,  to 
the  Office  of  ManaQsment  and  Budget 
(0MB)  for  its  approval  in  acmrdance 
with  the  requirementa  of  die  Papenrork 
Redaction  Act  of  lOOQ  (44  U.S.C  chapter 
35). 


I  contact: 
John  Ckandhr.  AaaaWa  Wilson  at  Sosan 
Pickrel.  bibrmatton  Requirements 
Division.  M-M.  Office  of  the  Secretary 
of  Traaqiostatkm,  400  Seventh  Street, 
SW..  WaaU^laa  DC  20SS0,  telephone^ 
(202)  300-4736^  or  Edward  Oarice  or 
Wayna  Brough.  Office  of  Management 
and  BudgBt.  New  Executive  Office 
Bunding,  room  3228.  Washington.  DC 
20503,  (202)  3a&-734a 
suppifiiEMrMiv  mformution: 

Badigtound 

Section  3507  of  titio  44  (^  the  United 
States  Code,  aa  adopted  by  the 
Paperworii  Reduction  Act  of  198a 
requires  that  agencies  prepare  a  notice 
for  publicatian  in  the  Federal  Ragistac. 
listing  those  infoimation  coUectioD 
requests  submitted  to  the  CMfice  of 
Management  and  Budget  (0MB)  fior 
initial,  approval,  or  for  renewal  under 
that  Act  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act.  In  carrying 
out  its  responsibilities.  OMB  also 
considers  public  cotmnents  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  inust  be  renewed  at  least 
onoe  every  three  jpcnra. 

Information  AvallabOUy  and  Comments 

Copies  of  the  DOT  information 
ooUscti<u)  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Further  InforsMtioo 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 

"FOR  FURTHER  INFOSMATION  CONTACT^ 

paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  frtim  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

IteoM  Sidimitted  for  Review  by  OMB 

The  following  information  coUection 
requests  were  submitted  to  OMB  oo 
F^miary  7, 19S1. 
ZJOr /»•  3437. 
OMS  nor  2127-0001 
Administration:  National  Highway 

Traffic  Safety  Administration. 
Title:  49  CFR  part  573,  Defect  and 

Noncompliance  Reports. 
Need  for  information:  To  monitor  tin 

recall  campaigns  requested  by 

manufactiuvrs  of  motor  vefaides. 
Proposed  use  of  information: 

Manufacturers  of  motor  vehicles  and 

equipment  are  required  to  report  to 
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this  agency  when  they  determine  a 
recall  campaign  is  needed.  This  helps 
the  agency  know  the  manufacturer's 
determination.  The  manufacturers 
must  report  on  the  status  of  the  recall 
campaign,  so  the  agency  can  monitor 
the  recall 

Frequency:  On  occasion. 

Burden  estimate:  4.900  hours. 

Respondents:  Business/small  business 
or  organizations. 

Formfs):  None. 

A  verage  burden  hours  per  respondent-  4 
hours. 

DOT  no.  3438. 

OMffiJO.- 2133-0017. 

Administration:  Maritime 
Administration. 

Title:  Application  for  Operating- 
Differential  Subsidy. 

Need  for  information:  Title  VI  of  the 
Merchant  Marine  Act.  1938.  as 
amended,  authorized  the  operating- 
differential  subsidy  program,  wdiich 
provides  for  the  pasrment  by  the 
Government  of  operating  subsidies  to 
qualified  operators  of  U.S.  flag 
vessels.  The  application  ia  necessary 
to  qualify  an  operator  for  subsidy. 

Proposed  use  of  information:  The 
information  is  used  to  assist  the 
Maritime  Subsidy  Board/Maritinxe 
Administrator  is  making  the  necessary 
determinations  and  findinga  for 
approval/disapproval  of  a  subsidy 
application. 

Frequency:  On  occasioa 

Burden  estimate:  1  hour. 

Respondents:  1 

Form(s):  MA-9e4 

Average  burden  hours  per  respondent  1 
hour 

DOT  No.  3439 

OMAM>.- 2133-0509 

Administration:  Maritime 
Administration 

Title:  Service  Obligation  Compliance 
Report 

Need  for  informatkm:  Every  graduate  of 
the  U.S.  Merdiant  Marine  Academy 
and  subsidized  graduate  of  state 
maritime  academies  incurs  a 
mandatory  service  obligation  in  the 
U.S.  Merchant  Marine.  The  reporting 
form  is  used  by  the  graduates  to 
report  their  compliance  widi  the 
service  obligation. 

Proposed  use  of  information:  The 
information  will  be  uaed  to  monitor 
compliance  with  mandatory  service 
obligation. 

flw^ue/jcy;  Annually 

Burden  estimate:  1.084  hours 

Respondents:  2,128 

Foim(sJ:  MA-030 

A  verage  burden  hours  per  reapondsak 
30  minutes 

lX7rM)k3440 


OAfB  Mi;  2133-0610 

Administration:  Maritime 

Administration 
Title:  Request  for  Waiver  of  Service 

Obligation.  Request  for  Deferment  of 

Service  Obligation;  Requeat  for 

Review  of  Waiver/Deferment 

Decisions. 
Need  for  infonaation:  Regnlatory 

compliance  under  Public  Law  98-453. 
Proposed  use  of  information:  To 

consider  waiver  of  the  service 

obligation,  to  decide  deferments  and 

to  review  dedaions. 
Frequency:  On  occasion 
Burden  estimate:  30  hours 
Respondents:  100 

Form(s):  MA-035,  MA-038,  MA-037 
Average  burden  hours  per  respondent 

18  minutes 
DOT  No.  3441 
OAfBTVo;  2130-0005 
Administration:  Federal  Railroad 

Administration 
Title:  Hours  of  Service  Regulatiooa 
Need  for  information:  To  control  the 

conditions  of  proper  rest  for 

employees  engaged  in  one  or  more 

critical  categories  of  work. 
Proposed  use  of  information:  To  insure 

compliance  and  enforcement  of  the 

hours  of  duty  regulations  and  to 

promote  the  safety  of  en^iloyees  and 

travelers  upon  raUroads. 
Frequency:  Reporting  and 

Recordkeeping 
Burden  estimate:  1.268,499  hours 
Respondents:  500  Railroads 
Form(s):  FRA-F-6180.3 
Average  burden  hours  per  re^ondeat 

2,533  hours 
DOT  No.  3442 
OMSM?.- 2130-0505 
Administration:  Federal  Railroad 

Administration 
Title:  Steam  Locomotive  Inspection 
Need  for  information:  To  assure  safis 

operation  of  steam  locomotives. 
Proposed  use  of  information:  The 

Federal  Railroad  Administration  uses 

this  information  to  assure  that  carriers 

make  inspections  and  repair  defects  in 

steam  locomotives  as  required  by  the 

Locomotive  Inspection  Act. 
Frequency:  Recordkeeping,  oo  occasion, 

monthly,  annually 
Burden  estimate:  511  hours 
Respondents:  48 

Form(s):  Agency  does  not  provide  forms 
A  verage  burden  hours  per  re^xmae:  lOO 

hours 

DOT  No.  3443 
OMSA/b.- 2120-0026 
Administration:  Federal  Aviation 

Administration 
Title:  Flight  Plans  (Domestic/ 

International) 
Need  for  information:  The  informatkm  is 

needed  so  that  air  traffic  control 


personnel  are  aware  of  specific  fU^t 
activity  and  can  initiate  timely  seardi 
and  rescue  actions  whenever  an 
aircraft  is  determined  to  be  overdue  at 
the  filed  destination  location. 

Proposed  use  of  information:  The 
information  is  used  to  provide 
protection  to  aircraft  in  flight  and 
persons/property  on  the  ground. 

Frequency:  On  occasion 

Burden  estimate:  322,773  hours 

Respondents:  Pilots 

Form(s):  FAA  Forms  7233-1  and  7233-4 

A  verage  burden  hours  per  respondent  2 
and  %  minotes 

DOTN0.9U4 

OAf5Ato.- 2130-0525 

Administration:  Federal  Railroad 
Administration 

Title:  Certificetlon  of  Glazing  Materials 

Need  for  information:  To  assure  that 
window  glazing  materials  are  in 
compliance  wiUi  Federal  Safety 
Standards. 

Proposed  use  of  information:  FRA  uses 
this  information  to  assure  that  glazing 
materials  have  been  fully  tested  and 
are  in  compliance  with  Federal  safety 
requirements. 

Frequency:  Recordkeeping 

Burden  estimate:  321  hours 

Respondents:  5 

Form(s):  None 

A  verage  burden  hours  per  respondent 
64.2  hours 

DOT  No.  3445 

OMBM7;213O-0S23 

Administration:  Fedwal  Railroad 
Administration 

Title:  Rear  End  Marking  Device 

Need  for  information:  To  determine  if 
the  device  meets  critical  angle,  color  . 
and  intenaity  requirements. 

Proposed  use  of  information:  FRA  uses 
this  infoimation  in  the  event  of  an 
incident  of  non-compliance  with  the 
specified  requirements  of  the  Federal 
Raifroad  Safety  Act  of  1976. 

Frequency:  On  occasion  and 
recordkeeping 

Burden  estimate:  21  hours 

Respondents:  5  Railroads 

Form(s):  none 

Average  burden  hours  per  respondent 
4.2  hours 

DOT  no:  3446 

OAfB /jo;  2130-0506 

Administration:  Federal  Railroad 
Administration 

Title:  Identificatian  of  Cars  Moved  in 
Accordance  with  Order  13528 

Need  for  infbrmatiorv  To  identify  frei^t 
cars  moved  in  accordance  with  Order 
13528. 

Proposed  use  of  information:  An 
identification  ca^  is  appbed  to  any 
frei^t  equipment  setting  forth  the 
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rastrictiona  to  b«  ooopUed  with  for 
lagal  movement  under  Order  13528. 

fiw/uoncy:  Reooidkeeping 

Burden  miiwate:  110  hour* 

RatpoadantM:  500  Railroads 

Pontt(sp  None 

Avarage  burden  houn  per  reepondent 
Undnutes 

DOT  na- 34*7 

OAfflna- 2120-0614 

Administration:  Federal  Aviation 
Administration 

Title:  Aviation  Instirance 

Need  for  information:  The  information 
requested  is  needed  to  detennine 
eligibility  for  aviation  insurance/war 
insurance  when  insurance  is  not 
available  from  other  sources. 

Propoeed  use  of  information:  The 
information  submitted  by  applicants 
for  title  xm  insurance  will  be  used  by 
the  FAA  to  determine  the 
reasonableness  of  the  terms  and 
conditions  on  wdiich  commercial 
insurance  is  available  and  assess  the 
risks  for  which  insurance  coverage  is 
being  sought 

Frequency:  One  time  per  application 

Burden  estimate:  IJSO  hours 

Respondents:  Businesses 

Porm(a):  None 

Average  burden  hours  per  respondent:  5 
hours 

DOT  no:  3448 

OAfSna  2127-0508 

Administration:  National  Highway 
Traffic  Safety  Administration 

Title:  571.125.  Warning  Devices 

Need  for  information-  To  aid  the  agency 
in  achieving  many  of  the  scJety  goals. 

Proposed  use  of  inft}rmation: 
Manufacturers  are  required  to  provide 
permanently  attached  labels  on 
warning  devices  giving  name  of 
manufacturer,  date  of  manufacture, 
and  a  statement  certifying  that  it 
conforms  writh  the  applicable 
standard 

Prequency:  On  occasion 

Burden  estimate:  2.380  hours 

Respondents:  Manufacturers 

PormfsJ:  None 

Average  burden  hours  per  respondent  5 
minutes 

DOT  na- 34*9 

OMB  no:  212X^-0042 

Administration:  Federal  Aviation 
Administration 

TitJe:  Aircraft  Registration 

Need  for  informatioru  The  information  is 
needed  faiy  the  FAA  to  maintain  a 
registration  system  for  aircraft 
identification  and  a  centralixed  public 
record  of  aircraft  ownership.  Such  a 
system  is  required  by  international 
treaty  and  by  statutory  law. 

Propomad  use  of  information:  The 
information  is  used  t^  die  FAA  to 


register  an  aircraft  or  hold  an  aircraft 

intrust 
Prequency:  On  occasion 
Burden  estimate:  81.225  hours 
Respondents:  Any  individual  or 

organization  wishing  to  register  an 

aircraft 
Porm(s):  AC  Forms  8050-1, 805(MS.  8050- 

4. 8060-81, 8060-117,  and  8050-08 
Average  burden  hours  per  respondent: 

30  minutes 

DOT  no:  3460 

OMB/io.New 

Administration:  Federal  Aviation 
Administration 

Title:  Passenger  Facility  Charge  Program 

Need  for  information:  The  information  is 
needed  to  implement  the  statute  and 
carry  out  a  passenger  facility  charge 
program  as  required  by  Section  9110 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1900. 

Proposed  use  of  information:  DOT/FAA 
will  use  any  information  submitted  in 
response  to  this  program  to  carry  out 
the  intent  of  section  9110  of  the 
Aviation  Safety  and  Capacity 
Expansion  Act  of  1990.  This  propam 
will  provide  additional  funding  for  the 
expansion  of  airport  capacity  which  is 
needed  now  and  in  the  future. 

Frequency:  On  occasion.  Quarterly, 
Annually,  and  End  of  Product 

Burden  estimate:  52,000  hours 

Respondents:  Air  carriers,  public 
agencies 

Pormfs):  Application  Form 

Average  burden  hours  per  respondent 
27  hours  for  the  reporting  burden,  and 
20  hours  for  the  recordkeeping  burden 

DOT  no:  3451 

OMB/ia- 2125-0521 

Administration:  Federal  Highway 
Administration 

TitJe:  Developing  and  Recording  Costs 
for  Railroad  Adjustments 

Need  for  information;  For  railroad 
comp€uiies  to  maintain  adequate 
records  to  support  costs  inciured  for 
reimbursable  railroad  adjustments  on 
Federal-aid  projects. 

Proposed  use  of  information:  For  FHWA 
to  reimburse  State  Highway  agencies 
for  costs  of  information  on  Federal-aid 
projects. 

Frequency:  Recordkeeping  3  year 
retention  period 

Burden  estimate:  46.000  hours 

Respondents:  Railroad  companies 

Formfs):  None 

Average  burden  hours  per  respondent 
400  hours 

DOT  no;  3462 

OM0  no;  2125-0619 

Administration:  Federal  Highway 
Administration 

TYt/ft-  Developing  and  Recording  Costs 
for  Utility  Adjustments 


Need  for  informatioru  For  utility 
companies  to  maintain  adequate 
records  to  support  costs  incurred  for 
reimbursable  utility  adjustments  on 
Federal-aid  Highway  projects. 

Proposed  use  of  informatioru  For  FHWA 
to  reimburse  State  Highway  agencies 
for  the  costs  of  construction  of 
Federal-aid  projects. 

Frequency:  Recordkeeping  3  yoar 
retention  period 

Burden  estimate:  380,000  hours 

Respondents:  Utility  Companies 

Form(sp  None 

Average  burden  hours  per  respondent 
120  hours 

DOT  no:  3453 
OMB  no.- 2130-0010 
Administration:  Federal  Railroad 

Administration 
Title:  Designation  of  Qualified  Persons 

(Track):  and  Records  of  Results  of 

Track  Inspections 
Need  for  information:  To  assure  safe 

passage  of  trains  and  compliance  with 

Track  Safety  Standards. 
Proposed  use  of  information:  Records 

are  required  to  assure  that  inspections 

are  made  by  qualified  persons  and 

that  railroads  are  in  compliance  with 

prescribed  safety  standards. 
Frequency:  Recordkeeping 
Burden  estimate:  1.764.800  hours 
Respondents:  500  Railroads 
Form(s):  None 
A  verage  burden  hours  per  respondent 

3,529.6  hours 
DOT  no:  3454 
aA<0/ia- 2138-0004 
Administration:  Research  and  Special 

Programs  Administration 
Title:  Part  248— Submission  of  Audit 

Reports 
Need  for  information:  Check  carrier's 

continuing  fitness,  corroborate 

carrier's  Form  41  filings  and  to  fulfill  a 

U.S.  treaty  obligation. 
Proposed  use  of  informatioru  To  monitor 

carrier  fitness,  verify  Form  41 

submissions,  and  to  meet  U.S.  treafy 

obligations. 
Frequency:  AiamaX 
Burden  estimate:  15  hours 
Respondents:  Large  certificated  air 

carriers 
Form(a):  None 
Average  burden  hours  per  respondent 

15  minutes 
i>O7/i0L- 3455 
OMBna- 2115-0542 
Administration:  U.S.  Coast  Guard 
Title:  Station  Bill 
Need  for  informatioru  This  information 

is  needed  to  provide  an  efficient 

means  of  disseminating  information  to 

all  personnel  concerning  their  duties, 
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duty  station  and  signals  used  in 
emergencies  and  emergency  drills. 

Proposed  use  of  information:  The 
information  is  used  to  ensure  that 
personnel  are  famibar  wiA  their 
duties  in  emergency  situations  and  to 
reduce  the  likelihood  of  poional 
injuries. 

Frequency:  On  occasion 

Burden  estimate:  2,120  hours 

Respondents:  Owners/operators  of 
manned  outer  continental  sb^  (OCS) 
facilities 

Formfs):  None 

Average  burden  hours  per  respoadeatl 
hours 

DOT  no:  3456 

OM0  no;  2115-0525 

Administratioru  U.S.  Coast  Guard 

Title:  Incorporation  and  Adoption  of 
Industry  Standards  faito  33  CFR  and  40 
CFR  Subchapters 

Need  for  informatioru  This  information 
requirement  is  necessary  to  eisure 
that  specific  types  of  safety  equipment 
and  materials  meet  Coast  Guard 
accepted  industry  standards.  These 
are  technical  standards  ifidiidi  provide 
for  minimum  levels  of  performance 
and  safefy  of  equipment  and  materials 
installed  on  Coast  Guard  inspected 
vessels. 

Proposed  use  of  informatioru  The  Coast 
Guard  uses  the  information  to 
determine  compliance  of  the  safety 
equipment  and  materials  with  the 
technical  requirements  contained  in 
individual  specifications. 

Frequency:  On  occasion 

Burden  estimate:  17  hours 

Respondents:  Equipment  and  materials 
manufacturers 

Formfs):  None 

Average  burden  hours  per  respondent 
Recordkeeping  burden  is  6  minutes; 
reporting  burden  is  10  hours 

DOT  no:  3457 

OMBna-New 

Administration:  Maritime 
Administration 

Title:  Procedures:  New  Subpart  B. 
Application  for  Designatioiis  of 
Vessels  as  American  Great  Lakes 
Vessels 

Need  for  irtformatiott:  Public  Law  101- 
624  directs  the  Secretary  of 
Transportation  to  issue  regulations. 

Proposed  use  of  informatioru  Mandated 
by  statute  to  establish  that  a  vessel 
meets  statutory  criteria  for  obtaining 
the  benefit  of  eligibility  to  carry 
preference  cargoes. 

Fnequaicy:  On  oocasioa 

Burden  estimate:  5  honrt 

Respondents:  4 

Fonn(s):  None 

Average  burden  hours  per  respondeat  1 
hour  and  15  minutes 


DOTno:3tt6 

0MB  na- 020-0040 

Administratiorr.  Federal  Aviation 
Administration 

Title:  Agricultural  Aircraft  Operations — 
Part  137 

Need  for  informatioru  The  information  is 
required  from  applicants  who  wish  to 
be  issued  a  commercial  or  private 
agricultural  aircraft  operator 
certificate. 

Proposed  use  of  informatioru  The 
information  U  used  to  show  applicant 
conqiliance  and  digibility  for 
cert^Bcation  by  FAA 

Frequency:  On  occasion 

Burden  estimate:  13.990  hours 

Respondents:  Individuals  or  businesses 

Form(a):  FAA  Form  8710-3 

Average  burden  hours  per  respondent 
30  minutes  per  response  for  the 
reporting  burden,  and  4.5  hours  per 
certificate  holder  for  recordkeeping. 

DOT  no:  3459 

OAdN  no:  212(^-0012 

Administration:  Federal  Aviation 
Administration 

Title:  Paradnite  Lofts— FAR  149 

Need  for  infmmation:  The  ixdormation  is 
collected  frtnn  appbcants  who  desire 
parachute  loft  certificatioiL  It  is 
needed  for  the  FAA  to  issue 
certificates  to  those  eligible. 

Proposed  use  of  inforTnotron:  The 
information  collected  is  used  to 
determine  compliance  and  applicant 
eligibility. 

Frequency:  On  occasion 

Burden  estimate:  4,650  hours 

Respondents:  Individuals  or  businesses 

Form(s):  FAA  Form  8310-8 

A  verage  burden  hours  per  respondent 
49  minutes 

DOT  no:  3460 

OMB  no:  2120-0010 

Adrrunistratioru  Federal  Aviation 
Administration 

Title:  Repair  Station  Certification— FAR 
part  145 

Need  for  informatioru  The  informatioru 
collected  is  needed  to  ensure 
compliance  with  the  rules  governing 
the  certification  of  repair  stations  for 
the  repair,  alteration,  and 
maintenance  of  aircraft 

Proposed  used  of  information:  The 
information  collected  on  FAA  Form 
8310-3.  Application  for  Repair  Station 
Certificate  and/or  Rating,  is  required 
bom  applicants  who  wish  repafr 
station  certificatioiL 

Frequency:  On  occassioD 

Burden  estimate:  266,969  houn 

Respondents:  Business 

Form(sJ:  FAA  Form  8310-8 

Average  burden  hours  per  respondent 
61.7  hours 


luuad  in  WatUngton.  DC  on  Febraary  7, 
1901. 

RolM(t|.Wooda. 

Director  of  InfiuauitiouResmuce 
ManagemenL 

[PR  Doc.  Bl-a8a2FU«l  a-19-ei:  MS  an) 


Federri  AvMlon  AdRrinMratlon 

EnvtronnMntal  DoanMnt  and  Soopbio 
MMtbiB  on  tlw  ftodsvatopant  of 
Fluahlng  Airport,  Loeatod  In  Colaga 
Pomt,  QuMna,  NY.  M  •  HMport 
Vortiport 

AOENCV.  Federal  Aviation 
Administration  and  the  City  of  New 
York,  Deaprtment  of  Ports  and  Trade. 

ACnoic  Notice  to  hold  a  piMc  scoping 
meeting. 

summary:  The  Federal  Aviation 
Administration  (FAA)  in  conjimction 
with  the  Cify  of  New  York.  Department 
of  Ports  and  Trade  (PftT)  is  issuing  this 
notice  to  advise  the  public  tiiat  an 
Enviroiunental  Impact  Statement  wiO  be 
prepared  and  OMuidered  as  part  of  the 
redevelopment  of  Flushing  Airport 
located  in  College  Point  Queens.  New 
York.  To  ensure  that  all  significant 
issues  related  to  the  proposed  action  are 
identified,  a  public  scqnng  meeting  wiU 
be  held  on  Monday.  Febrnary  25. 1991  to 
discuss  pertinent  enviromnental  impact 
issues. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  L  Squeglia.  Enviroiunental 
Protection  Specialist  of  the  FAA's 
Eastern  Region,  Airports  Division  at 
(716)  917-0902.  Additional  information  is 
also  available  from  Robot  Grotell. 
Aviation  Project  Manager  for  the  City  of 
New  York,  Department  of  Ports  and 
Trade.  Battery  Maritime  Building,  3rd 
Floor,  New  Yori(.  New  York  10004,  at 
(212)806-6846. 

SUPPLEMENTARY  MFORIUTION:  The 
FAA,  in  conjunction  with  the  Qty  of 
New  York.  Department  of  Ports  and 
Trade,  vtrill  prepare  an  Environmental 
Impact  Statement  as  part  of  the  planning 
process  for  the  redevelopment  of 
Flushing  Airport  as  a  heliport /vertiport. 
Should  a  *%ulld"  alternative  be  selected 
in  the  planning  process,  a  draft 
Environmental  Impact  Statement  will  be 
prepared  and  circulated.  A  scoping 
meeting  was  hrid  on  December  11, 1990 
among  feder^  state,  and  local  agencies 
which  covered  discussions  on  the  scope 
of  woric  proposed  for  the  preparation  of 
the  Environmental  Impact  Statement. 

The  heliport/ vertiport  concept  could 
include  the  following: 
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1.  Development  of  airslde  and 
landside  facilities  and  required  utilities 
that  may  accommodate  the  long-term 
parking  and  maintenance  needs  of  New 
York  City's  origin/destination  and 
transient  helicopter  traffic  and  the  future 
needs  of  the  Civil  TUtrotor  (CTR). 

2.  Development  of  a  short  runway 
system  to  accommodate  the  CTR. 

3.  Development  of  on-airport 
andlHary  services  and  reauired  utilities. 

As  stated  above,  federal  state,  and 
local  agencies  have  been  solicited  to 
supply  their  comments  and  suggestions. 
Comments  and  suggestions  are  Invited 
from  all  other  interested  parties  to 
ensujre  that  the  full  range  of  issues 
related  to  this  proposed  project  are 
addressed  and  all  significant  issues 
relative  to  the  planning  process  are 
identified.  Copies  of  materials  to  be 
evaluated  can  be  obtained  from  the  PftT 
contact  Usted  above. 

Public  Scoping  Meeting 

To  facilitate  receipt  of  comments  at 
this  stage  of  the  process,  a  public 
scoping  meeting  will  be  held  on 
February  25, 1991,  at  7  pjs.  EST,  at  the 
Bowne  Street  Community  Church,  143- 
11  Roosevelt  Avenue,  Flushing.  New 
York  11354. 

Issued  in  Jamaica,  New  York,  on  February 
1.1801. 

Lonis  P.  DBBoae. 

Manager.  Airporta  Division,  Basttm  Raghn. 

[PR  Doc  01-3578  Filed  2-13-01;  8:45  am] 


Fwteral  Highway  Administration 

Envlronmantal  Impact  Statamant; 
HMaborough  County,  FL 

AOINCV:  Federal  Midway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent 


r.  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Hillsborough  County,  Florida. 
TOR  nmTHCR  mromiATiON  contact: 
Bobby  W.  Blackmon.  District  Engineer. 
Federal  Highway  Administration.  227  N. 
Bronough  Street,  room  2015, 
Tallahassee,  Flordia  23201-2015, 
Telephone:  (904)  e81-722a 
•UmJDMDITARV  ayOWIATION.  The 
FHWA,  in  cooperation  with  the  Florida 
Department  of  Transportation  will 
prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  to 
improve  1-275  and  1-4  in  Hillsborough 
County,  Florida.  The  proposed 
inqirovement  would  involve  the 
reconstruction  of  I-27S  from  the  Dale 


Mabry  Highway  interchange  north  to  Dr. 
Martin  Luther  King,  Jr.  Boulevard 
(formerly  Buffalo  Avenue],  1-4  from  I- 
275  (including  interchange)  east  to  50th 
Street  (U.S.  41),  and  the  Crosstown 
Connector  in  the  vicinity  of  30th  Street 
on  1-4  southward  to  the  Crosstown 
Expressway.  The  project  area  is 
approximately  11.5  miles  in  length. 
Alternatives  under  consideration 
Include  (1)  taking  no  actions  and  (2) 
alternatives  including  the  type  and 
location  of  multilane  improvements, 
high  occupancy  vehicle  facilities,  high 
occupancy  vehicle  priority  ramps,  traffic 
management  techniques  and  traffic 
surveillance  and  control  systems. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  expressed 
interest  in  this  proposal.  A  public 
meeting  will  be  held  in  Tampa, 
Hillsborough  County  between  January 
and  February  1991.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meeting  and  hearing.  The  draft  EIS  will 
be  made  available  for  public  and  agency 
review  and  comment  A  formal  scoping 
meeting  is  planned  at  the  project  site 
during  the  early  part  of  1901. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  itnergovemmental  consultation  on 
Federal  programs  and  activities  apply  to  tills 
program.) 

Issued  on:  January  17, 1901. 
Bobby  W.  Blackmon, 
District  Engineers,  TaJlahassee,  Florida. 
[FR  Do&  01-3571  PUed  2-13-01;  8:45  am] 


Offica  Of  Haarlnga 
[Doctwt  Na  47224,  at  aL] 

Miaml/Tampa'Toronto  Sarvica 
Invaatlgatlon;  Aaaignmant  of 
Procaadlng 

Served  February  8, 1901. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Ronnie  A. 
Yoder.  All  future  pleadings  and  other 
communications  regarding  the 


proceeding  shall  be  served  on  him  at  the 

Office  of  Hearings,  M-50,  room  9228, 

Department  of  Transportation,  400 

Seventh  Street  SW..  Washington  DC 

20590.  Telephone:  (202)  366-2142. 

John  |.  Mathias. 

Chief  Administrative  Law  Judge. 

(FR  Do&  01-3501  Piled  2-13-01;  8:45  am] 

MLUNQ  coot  4S10-ea-H 


DEPARTMENT  OF  THE  TREASURY 

PulMic  Information  Collactlon 
Raqulramanta  Submlttad  to  0MB  for 
Ravlaw 

Date:  February  8, 1991. 

The  Department  of  Treasury  has  - 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  number  New 

Form  number  None 

Type  of  review:  New  collection 

Title:  Survey  of  Understanding  Taxes 

Program  Users 
Description:  The  data  collected  will  be 
used  to  estimate  the  number  of 
individuals  exposed  to  the 
Understanding  Taxes  program,  and 
will  develop  a  profile  of  them. 
Information  will  be  used  to  better  use 
future  versions  of  the  package,  and  to 
justify  its  distribution  to  certain 
populations. 
Respondents:  Individuals  or  households 
Estimated  number  of  respondents:  1,943 
Estimated  burden  hours  per  respondent- 

20  minutes 
Frequency  of  response:  One-time  survey 
Estimated  total  reporting  burden:  816 

hours 
Clearance  officer  Garrick  shear  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 
OMB  reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget  room  3001,  New  Executive 
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Office  Building.  Washington.  DC 

20503. 
Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 
[FR  Doc  01-3570  Piled  2-13-01;  8:45  am] 

■aiJNQ  COOC  4S30-01-« 


Public  Information  Collactlon 
Raqulramanta  SulMnlttad  to  OMB  for 
Ravlaw. 

Date:  February  8. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0917 

Form  Number  None. 

Type  of  review:  Extension 

Title:  Effective  Dates  of  the  Economic 
Performance  Requirements  (LR-170- 
84  Temporary  Regulations) 

Description:  The  regulations  provide  the 
time  and  manner  of  making  certain 
elections  relating  to  the  effective  date 
of  the  economic  performance 


requirement  The  information  is 
needed  and  will  be  used  to  assure 
compliance  with  the  effective  date 
provisions.  All  accrual  basis 
taxpayers  that  make  an  election  are 
affected  by  the  reporting  and 
recordkeeping  requirements  of  the 
regulations. 

Respondents:  Individuals  or  household. 
Business  or  other  for  profit  Small 
businesses  or  organizations 

Estimated  number  of  respondents/ 
recordkeepers:  25,000 

Estimated  burden  hours  per  respondent/ 
recordkeeper  3  hours 

Frequency  of  response:  One  report 
required 

Estimated  total  reporting/recordkeeping 
burden:  75.417  hours 

Clearance  officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget  room  3001.  New  Executive 
Office  Building,  Washington.  DC 
20503. 

LdsK.  Holland. 

Department  Reports,  Management  Officer. 

[FR  Doc.  91-3580  Filed  2-13-91;  8:45  am] 

BIUJMO  COOC  4S30-01-«I 


Public  Information  Collection 
Raqulramanta  Sul>mlted  to  OMB  for 
Ravlaw 

Date:  February  7, 1991. 

The  Department  of  the  Treasiuy  has 
submited  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submi88ion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  number  1545-0216 

Form  number  5713,  Schedules  A,  B,  and 

C 
Type  of  review:  Extension 
Title:  International  Boycott  Report 
Description:  Form  5713  and  its  related 
schedules  A.  B,  and  C  are  used  by  any 
entity  that  have  operations  in  a 
"boycotting"  country.  If  that  person 
cooperates  with  or  participates  in  an 
international  boycott  he  or  she  loses 
a  portion  of  the  foreign  tax  credit 
deferral  FSC  and  IC-DISC  benefits. 
IRS  uses  Form  5713  to  determine  if 
any  of  the  above  tax  benefits  should 
be  lost  The  information  is  also  used 
as  the  basis  of  a  report  to  the 
Congress. 
Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit,  Small 
businesses  or  organizations 
Estimated  number  of  repondents:  3,875 
Estimated  burden  hours  per  response/ 
recordkeeping: 


ronn  No. 

Recordkeeping 

Learning  about  ttie  lew  or  ttte  form 

5713.™ .„ „ 

Sch.  A  (S713) 

21  hfs.,  31  mins. _ 

1  hr..  57  mint. 

42  mine. ... 

1  hr..  35  mins. ™ „ 

2  hrs.,  50  mins. _ 

3  hrt..  30  mint. 
47  mine. 

Sch.  B  (5713) 

3  hrs.,  21  mins. „. 

4  hrs.,  32  mins. .„ 

Sch.  C  (5713) 

Frequency  of  response:  Annually 
Estimated  total  recordkeeping/reporting 
burden:  99,026  hours 

OMB  number  \^b~VA5 

Form  number  None 

Type  of  review:  Reinstatement 

Title:  Conducting  1991  Focus  Group 
Interviews  on  Federal  Tax  Forms 

Description:  Focus  group  interviews  are 
necessary  to  obtain  public  input  on 
revised  tax  forms  and  several 
experimental  forms.  The  results  will 
be  used  to  further  simplify  and 
improve  the  forms  so  that  taxpayers 
will  more  easily  understand  them. 

Respondents:  Individuals  or  households 


Estimated  number  of  respondents:  800 

Estimated  burden  hours  per  response:  2 
hours 

Frequency  of  response:  One-time  focus 
group  interview 

Estimated  total  reporting  burden:  1,600 
hours 

Clearance  officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 


Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  91-3581  Filed  2-1J-91;  8:45  am] 
BHUNO  CODE  4«30-0t-M 

Offica  of  Thrift  Supervision 
[AC-2;OTSIto.611S] 

Citizana  Federal  Savings  and  Loan 
Association  of  Port  SL  Joe;  Rnal 
Action;  Approval  of  Conversion 
Applicatioh 

Notice  is  hereby  given  that  on 
February  4, 1991,  the  designee  of  the 


6048 
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Chief  Couniel  Office  of  Thrift 
SapervMon,  acting  pveuant  (o  the 
authority  delegated  to  hin.  approved  the 
appbcatioa  of  Qtixena  Federtf  Savtagi 
and  Loaa  Aaaodation  of  Pert  St  }oe. 
Port  St  |oe,  Florida,  for  pemnisaioa  to 
convert  to  tiie  stock  form  of 
organizatioa  Copies  of  the  applicatioa 
are  available  for  inspection  at  the 
Secretariat  Office  of  Thrift  Supervisioa. 
1700  G  Street  NW..  Washington.  DC 
20562.  and  District  Director,  Office  of 
Thrift  Supervision.  Atlanta  District 
Office,  147S  Peacfatree  Street  NB.. 
Atlanta.  Georgia  30348-5217. 

Dated  Februiy  7. 1081. 

By  the  Office  of  Thrift  Supervlaion. 
Nadns  Y.  WaaU^etao. 
Coipetatt  Secntary. 
[FR  Doc  91-9488  Filed  2-13-81: 8:46  am] 


OEPARmENr  OF  VETERANS 
AFFAIRS 

PHvwy  Ad  •!  1074;  SyalMi  of 


t  Department  of  Veterans 


Affiiirs. 


Notice. 

The  Privacy  Act  of  1974  (5  U3.C 
552(eH4))  requires  that  all  agencies 
publish  in  the  Federal  Register  a  notice 
of  the  exieteace  and  character  of  their 
sjrston  of  records.  Accordingly,  the 
Department  of  Veterans  Affair  (VA) 
published  a  notice  of  its  inventory  of 
personal  records  on  September  27. 1977 
(42  FR  48728). 

Notice  is  hereby  given  that  VA  is 
adding  a  new  system  of  records  entitled 
*Vecentraiized  Hospital  Computer 
Program  (DHCP)  Medical  Management 
Records"  (79VAie2). 

The  Decentralized  Hoepital  Computer 
Program  is  an  automated  integrated 
information  system  that  has  twen 
installed  at  VA  medical  centers  (and  the 
Integrated  Hospital  Systems  (IHS)  at 
selected  medical  facilities)  which 
provides  rnmprehensive  support  for 
medical  center  specific  clinical  and 
administrative  needs,  as  well  as  for  VA- 
wide  management  information. 
Information  concerning  many  aspects  of 
operating  the  health  care  fadlity  an 
entered  Into  DHCP.  The  DHCP  is 
organized  into  modules  which  support  or 
draw  from  an  integrated  data  base.  Data 
that  is  entered  and  stored  for  the 
purpose  of  one  [MK7  application  can  be 
extracted  from  the  data  base  and  used 
for  other  apiriications  and  purposes. 

Data  that  is  stored  in  DHCP  mey  be 
used  to  prepare  various  aianagement 
tracking  and  follow-iq>  reports  that  are 


used  to  assist  in  the  management  and 
operation  of  the  heelth  care  facility  and 
the  planning  and  deUverr  of  patient 
me<6eal  care.  Deta  may  be  ttsed  to  track 
and  evaluate  the  ordering  and  deUveiy 
of  etjuipment  services  and  patient  care, 
the  distribution  and  utilization  of 
resources,  the  possession  and /or  use  of 
equipment  or  supplies,  and  the 
performance  of  vendors,  equipment  and 
employees.  The  data  may  be  used  also 
for  such  purposes  as  assisting  in 
scheduling  the  tours  of  duties  of 
employees,  the  scheduling  of  patient 
treatment  services  including  nursing 
care,  clinic  appointments,  surgery, 
diagnostic  and  therapeutic  procedures, 
the  repair  and  maintenance  of 
equipment  and  for  foUow-up  to 
determine  that  the  actions  were 
accomplished  and  evaluate  the  results. 

The  purpose  of  the  system  of  records 
is  to  establish  a  repository  for  the 
administrative  information  that  is  used 
to  accomplish  the  purposes  described. 
The  records  inclucte  information 
provided  by  applicants  for  employment 
employees,  volunteers,  trainees, 
contractors,  consultants  and  attendings, 
maintenance  personnel,  students, 
patients  and  hiformation  obtained  in  the 
course  of  routine  work  done.  Quality 
assurance  information  that  is  protected 
by  36  U.S.C  3305  and  38  CFR  17.500- 
17.540  is  not  within  the  scope  of  the 
Privacy  Act  and  therefore,  shall  not  be 
inchided  in  this  system  of  records  or 
filed  in  a  manner  so  that  the  information 
may  be  retrieved  by  reference  to  an 
individual  identifier. 

A  "Report  of  New  System"  and  an 
advance  copy  of  the  new  system  notice 
have  been  sent  to  the  Chairmen  of  the 
House  Committee  on  Government 
Operations  and  the  Senate  Committee 
on  Govemmmital  Affairs,  and  the 
Director.  Office  of  Management  and 
Budget  (OMB),  as  required  by  5  U.SX1 
5542a(r)  (Privacy  Act)  and  guidelines 
issued  by  the  OMB  (SO  FR  52730), 
December  24, 1985. 

The  OMB  requires  that  a  new  system 
report  be  distributed  no  later  than  60 
days  prior  to  the  implementation  of  a 
new  system.  OMB  has  been  requested  to 
waive  this  requirement. 

Interested  persons  are  invited  to 
stibmit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
system  of  records  to  the  Secretary, 
Department  of  Veterans  Affairs  (271A), 
610  Vermont  Avenue,  NW,  Washington, 
DC  20420.  All  relevant  material  received 
before  March  IB,  iget  will  be 
considered.  All  written  oommente 
received  tvill  be  available  for  public 
inspection  only  in  Room  132  of  the 
above  address  only  between  the  hours 
of  8:00  a  jn.  and  4:30  pjn.  Monday 


through  Friday  (except  holidays)  until 
March  2B,  1991. 

If  no  public  comment  is  received 
during  the  30-day  review  period  allowed 
for  public  comment  or  unless  otherwise 
published  in  the  FMscd  Reglstar  by  VA. 
the  routine  uses  in  the  system  are 
effective  March  la  1991. 

Approved:  February  4. 1901. 
Edward  I.  DarwfaiakL 

Secretary  of  Vetemna  Affairs. 

SVtmiNAIM: 

Decentralized  Hoaidtal  Computer 
Program  (DNCP)  Medical  Management 
Records-VA. 

svami  location: 

Records  are  maintained  at  each  VA 
health  care  facility  (in  most  cases,  back- 
up computer  tape  information  is  stored 
at  off-site  locations).  Address  locations 
for  VA  facilities  are  listed  in  VA 
Appendix  L  In  addition,  information 
fit>m  these  records  or  copies  of  records 
may  be  maintained  at  the  Department  of 
Veterans  Afiiairs,  610  Vermont  Avenue, 
NW,  Washington.  DC,  VA  Date 
Processing  Centers,  VA  Information 
System  Centers,  Regional  Directors 
Offices,  and  Regional  Medical 
Education  Centers. 

CATIOOMU  or  MOnnOUAU  COVIMD  OV  ifNI 


The  records  include  information 
concerning  current  and  former 
employees,  applicants  for  employment, 
trainees,  contractors,  contract 
personnel  students,  consultants  and  . 
attendings,  patients,  volunteers, 
maintenance  personnel,  as  well  as 
individuals  woiklng  collaboratively  with 
VA. 


The  record  may  include  information 
entered  into  DHCP  (and  the  Integrated 
Hospital  Systems  (IHS)  at  selected 
medical  facilities)  related  to: 

(1)  Workload  such  as  ordera  entered, 
verified,  and  edited  (e.g..  engineering 
workordera,  doctore'  orders  for  patient 
care  including  nuning  care,  the 
scheduling  and  delivery  of  medications, 
consultations,  radiology,  laboratory  and 
other  diagnostic  and  therapeutic 
examinations):  items  checked  out  and 
items  in  use  (e^,  library  books,  keys,  x- 
rays,  patient  medical  records, 
eqtdpment  supplies,  reference 
materials);  workplans  entered  and  their 
executed  tracked  (e.g.,  construction 
protects,  engineering  workorders  and 
equipment  maintenance  and  repairs 
assigned  to  employees  and  status,  duty 
schedules,  work  assignmenU,  work 
assignments,  work  requirementa); 
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reports  of  contact  with  individuals  or 
groups;  employees  (including 
volunteers)  work  performance 
information  (e.g.,  duties  and 
responsibilities  assigned  and  completed, 
amount  of  supplies  used,  time  used, 
quantity  and  quality  of  output 
productivity  reporta,  schedules  of 
pattenta  assigned  and  treatment  to  be 
provided); 

(2)  Administrative  procedures,  duties. 
and  assignmenta  of  certain  personnel; 
and 

(3)  Computer  access  authorizations, 
computer  applications  available  and 
used,  frequency  and  time  of  use; 
identification  of  the  person  responsible 
for,  currenUy  assigned,  or  otherwise 
engaged  in  various  categories  of  patient 
care  or  support  of  health  care  delivery: 
vehicle  registration  (motor  vehicles  and 
bicycles)  and  parking  space 
assignmenta;  community  and  special 
project  partidpanto/attendees  (e.g.. 
sporta  events,  concerts.  National 
Wheelchair  Games);  employee  work- 
related  accidenta. 

The  record  may  include  identifying 
information  (e.g.,  name,  date  of  birth, 
age.  sex,  social  security  number, 
taxpayer  identification  number); 
address  information  (e.g..  home  and/or 
mailing  address,  home  telephone 
number,  emergency  contact  information 
(name,  address,  telephone  number, 
relationship]);  information  related  to 
training  (e.g.,  security,  safety,  inservice). 
education  and  continuing  education 
(e.gM  name  and  address  of  schools  and 
dates  of  attendance,  courses  attended 
and  scheduled  to  attend,  type  of  degree, 
certificate,  etc.,  grades);  ii^ormation 
related  to  military  service  and  status; 
qualifications  for  employment  (e.g., 
license,  degree,  registration  or 
certification,  experience);  vehicle 
information  (e.g.,  type  make/model, 
license  and  registration  number) 
evaluation  of  clinical  and/or  tedmical 
skills;  services  or  producta  purchased 
(e.g..  vendor  name  and  address,  details 
about  and/or  evaluation  of  service  or 
product  price/fee/cost  dates  purchased 
and  delivered,  employee  woikload  and 
productivity  data),  employee  work 
related  injuries  (cause,  severity,  type  of 
injury,  body  part  affected). 

njivose(s): 

The  records  and  information  may  be 
used  for  statistical  analysis,  to  produce 
various  management  workload  tracking 
and  follow-up  reporta,  to  track  and 
evaluate  the  ordering  and  delivery  of 
equipment  services  and  patient  care, 
the  planning,  distribution  and  utilization 
of  resources,  the  possession  and/or  use 
of  equipment  or  supplies,  the 
performance  of  vendora.  equipment  and 


employees,  and  to  provide  clinical  and 
administrative  support  to  patient 
medical  care,  the  data  may  be  used  also 
for  such  purposes  as  assisting  in  the 
scheduling  of  tours  and  duties  and  Job 
assignmenta  of  employees,  the 
scheduling  of  patient  treatment  services 
including  nursing  care,  clinic 
appointmento.  surgery,  diagnostic  and 
therapeutic  procedures,  the  repair  and 
maintenance  of  equipment  and  for 
follow-up  to  determine  that  the  actions 
were  accomplished  and  to  evaluate  the 
results,  the  registration  of  vehicles  and 
the  assignment  and  utilization  of 
paridng  spaces,  to  plan,  schedule,  and 
maintain  rosters  of  patients,  employees 
and  othen  attending  or  participating  in 
sports,  recreational  or  other  evento  (e.g.. 
National  Wheelchair  Games,  concerts, 
picnics),  for  audita,  reviews  and 
investigations  conducted  by  staff  of  the 
health  care  facility,  the  Regional 
Directon  Offices.  VA  Central  Office, 
and  the  VA  Office  of  Inspector  General 
(OIG),  for  quality  assurance  audita, 
reviews  and  investigations,  for  law 
enforcement  investigations,  and 
peraonnel  management  and  evaluation 
and  employee  ratings  and  performance 
evaluations. 

AUTHOMTV  POM  MAMTlNANCi  or  THI 
SVSfUK 

Title  38,  United  States  Code,  section 
4101(a). 


ROVTWil  uses  Of  RCCONOe  MAMTANKD  M 
TNI  SVSmi,  WCUIOINO  CATtOOMBS  OP 

1.  In  the  event  that  a  record 
maintained  by  VA  to  carry  out  ito 
functions  indicates  a  violation  or 
potential  violation  of  law.  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whetiler  arisinig  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  ptinuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
routine  use.  to  the  appropriate  agency 
whether  Federal  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  ptirsuant 
thereto. 

2.  A  record  from  this  system  of 
records  may  be  disclosed  to  any  source 
bom  which  additional  information  is 
requested  (to  the  extent  necessary  to 
identify  the  individual  inform  the  source 
of  the  purpo8e(8)  of  the  request  and  to 
identify  the  type  of  information 
requested),  when  necessary  to  obtain 
information  relevant  to  a  Department 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 


of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual  the  letting  of  a  contract 
or  the  issuance  of  a  license,  grant  or 
other  benefits. 

3.  A  record  from  this  system  of 
records  may  be  disclosed  to  an  agency 
in  the  executive,  legislative,  or  judicial 
branch,  or  the  District  of  Columbia's 
Government  in  response  to  ita  request 
or  at  the  initiation  of  VA.  information  in 
connection  with  the  hiring  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  conducting  of  a  security 
or  suitabilify  investigation  of  cm 
individual  ihe  letting  of  a  contract  the 
issuance  of  a  license,  grant  or  other 
benefita  by  the  requesting  agency,  or  the 
lawful  statutory,  administrative,  or 
investigative  purpose  of  the  agency  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decisioa 

4.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
bom  the  congressional  office  made  at 
the  request  of  that  individual 

5.  Disclosure  may  be  made  to  NARA 
(National  Archives  and  Records 
Administration]  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

8.  Records  from  this  system  of  records 
may  be  disclosed  to  the  Department  of 
Justice  and  United  States  Attorneys  in 
defense  or  prosecution  of  litigation 
involving  the  United  States,  and  to 
Federal  agencies  upon  their  request  in 
connection  with  review  of 
administrative  tort  claims  filed  imder 
tiie  Federal  Tort  Claims  Act  28  U.S.C 
2872. 

7.  Hiring,  performance,  or  other 
]>eraonnel  related  information  may  be 
disclosed  to  any  facility  with  which 
there  is,  or  there  is  proposed  to  be  an 
affiliation,  sharing  agreement  contract 
or  similar  arrangement  for  purposes  of 
establishing,  maintaining,  or  expanding 
any  such  relationship. 

8.  Records  from  this  system  of  records 
may  be  disclosed  to  a  Federal  agency  or 
to  a  State  or  local  government  licensing 
board  and/or  to  the  Federation  of  State 
Medical  Boards  or  a  similar 
nongovernment  entify  which  maintains 
records  concerning  individuals' 
employment  histories  or  concerning  the 
issuance,  retention  or  revocation  of 
licenses,  certifications,  or  registration 
necessary  to  practice  an  occupation, 
profession  or  speciality,  in  order  for  the 
Department  to  obtain  information 
relevant  to  a  Department  decision 
concerning  the  hiring,  retention  or 
termination  of  an  employee  or  to  inform 
a  Federal  agency  or  licensing  boards  or 
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the  appropriate  nongovemmeat  entities 
about  the  health  care  practices  of  • 
terrainated  resigned  or  retired  health 
care  employee  whose  professional 
health  care  activity  so  significantly 
failed  to  conform  to  generally  accepted 
standards  of  professional  medical 

firactice  as  to  raise  reasonable  concern 
or  the  health  and  safety  of  patients 
receiving  medical  care  in  the  private 
sector  or  from  another  Federal  agency. 
These  records  may  also  be  disclosed  as 
part  of  an  ongoing  computer  matfiiing 
program  to  accomplish  these  purposes. 

9.  For  program  review  purposes  and 
tlie  seeking  of  accreditation  and/or 
certification,  record  information  may  be 
disclosed  to  survey  teams  of  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations,  College  of 
American  Pathologists.  American 
Association  of  Blcwd  Banks,  and  similar 
national  accreditation  agencies  or 
boards  with  whom  VA  has  a  contract  or 
agreement  to  conduct  such  reviews,  but 
only  to  the  extent  that  the  information  is 
necessary  and  relevant  to  the  review. 

10.  Infonnation  may  be  disclosed  to  a 
State  or  local  government  entity  or 
national  certifying  body  which  has  the 
authority  to  make  decisions  concerning 
the  issuance,  retention  or  revocation  of 
licenses,  certifications  or  registrations 
required  to  practice  a  health  care 
profession,  wfaeff  requested  in  writing  by 
an  investigator  or  supervisory  official  of 
the  licensing  entity  or  national  certifying 
body  for  the  purpose  of  making  a 
decision  oopceming  the  issuance, 
retention  or  revocation  of  the  license, 
certification  or  registration  of  a  named 
health  care  professional. 

11.  Any  infonnation  in  this  system 
which  is  relevant  to  a  suspected 
violation  or  reasonably  imminent 
violation  of  law.  whether  civil  criminal 
or  regulatoiy  in  nature  and  whether 
arising  by  general  or  program  statute  or 
by  regulation,  role  or  order  issued 
pursuant  thereta  may  be  disclosed  to  a 
Federal  State,  local  or  fdreign  sfrnqr 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violatioa.  or  chvged  with  enforcing  or 
impiewenting  the  statute.  legulatioo. 
rule  or  order  issued  pursuant  thereto. 

12.  Information  may  be  disclosed  to 
officials  of  labor  oiganitations 
recognized  under  5  U&C.  chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation 
conoennng  personnel  policies.  prcM:tices. 
and  matters  affecting  working 
conditions. 

13.  Disclosure  may  be  made  to  the 
VA-appointed  representative  of  an 
employee  all  notices,  determinatioos. 
decisions,  or  other  written 
comroonications  issued  to  the  employee 


in  connection  with  an  examination 
ordered  by  VA  under  medical 
evaluation  (fonnerly  fitness-for-duty) 
examination  procedures  or  Department- 
filed  disability  retirement  procedures. 

14.  Information  may  be  disclosed  to 
officials  of  the  Merit  Systems  Protection 
Board,  including  the  Office  of  the 
Special  Counsel  when  requested  in 
connection  with  appeals,  special  studies 
of  the  civil  service  and  other  merit 
systems,  review  of  rules  and  regulations, 
investigation  of  alleged  or  possible 
prohibited  personnel  practices,  and  such 
other  functions,  promulgated  in  5  U.S.C 
1205  and  1206.  or  as  may  be  authorized 
bylaw. 

15.  Information  may  be  disclosed  to 
the  Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  of 
alleged  or  possible  discrimination 
practices,  examination  of  Federal 
affirmative  employment  programs, 
compliance  with  the  Unifonn  Guidelines 
of  Employee  Selection  Procedures,  or 
other  functions  vested  in  the 
Commission  by  the  President's 
Reorganization  Plan  No.  1  of  197S. 

10.  Information  may  be  disclosed  to 
the  Federal  Labor  Relations  Authority 
(including  its  General  Counsel)  when 
requested  in  connection  «vith 
investigation  and  resolution  of 
allf^ations  of  unfair  labor  practices,  in 
connection  with  the  resolution  of 
exceptions  to  arbitrator  awards  when  a 
question  of  material  fact  is  raised  and 
matters  before  the  Federal  Service 
Impasses  Panel. 

17.  Information  may  be  disclosed  to 
consider  and  select  employees  for 
incentive  awards  and  other  honors  and 
to  publicize  those  p-anted.  This  may 
include  disclosure  to  other  public  and 
private  organizations,  induding  news 
media,  which  grant  or  publidza 
employee  awards  or  honor*. 

18.  Information  may  be  disclosed  to 
consider  employees  for  recognition 
through  administrative  and  quality  step 
increases  and  to  publicize  diose  granted. 
This  may  include  disclosure  to  other 
public  and  private  organizations, 
including  news  media,  whidi  grant  or 
publicize  employee  recoyoition. 

19.  Identifyiqg  infonnation  in  this 
system,  including  name,  address,  social 
security  number  and  other  taiformation 
as  is  reasonably  necessary  to  identify 
such  individual,  may  be  disclosed  to  the 
National  Practitioner  Data  Bank  at  the 
time  of  hiring  and/or  cUnical 
privilegiAg/reprivileging  of  health  cars 
practitioners,  and  other  times  as  deemed 
necessary  by  VA.  in  order  for  VA  to 
obtain  information  relevant  to  ■ 
Department  decision  concerning  the 
hiring,  privileging/reprivileging. 


retention  or  termination  of  the  applicant 
or  employee. 

20.  Relevant  information  from  this 
system  of  records  may  be  disclosed  to 
the  National  Practitioner  Data  Bank  or 
to  a  State  or  local  government  licensing 
board  which  maintains  records 
concerning  the  issuance,  retention  or 
revocation  of  licenses,  certifications,  or 
registrations  necessary  to  practice  an 
occupation,  profession  or  specialty 
when  imder  the  following 
circumstances,  through  a  peer  review 
process  that  is  undertaken  pursuant  to 
VA  policy,  negligence,  professional 
incompetence,  responsibility  for 
improper  care,  and/or  professional 
misconduct  has  been  assigned  to  a 
physician  or  licensed  or  certified  health 
care  practitioner  (1)  On  any  payment  in 
settlement  (or  partial  settiement)  of,  or 
in  satisfaction  of  a  judgment  in,  a 
medical  malpractice  action  or  claim;  or, 
(2)  on  any  final  decision  tiiat  adversely 
affects  the  clinical  privileges  of  a 
physician  or  practitioner  for  a  period  of 
more  than  30  days.  These  records  may 
also  be  disclosed  as  part  of  a  computer 
matching  program  to  accomplish  these 
purposes. 


MTMCVWM^ 
MSMMIMOP 


iTHisvsmi: 


troRAor 

Records  are  maintained  on  paper, 
microfilm,  magnetic  tape,  disk,  or  laser 
optical  media.  Information  on 
automated  storage  media  includes 
record  infonnation  stored  in  the  IMS  and 
DHCP  systems.  In  most  cases,  copies  of 
back-up  computer  files  are  maintained 
at  off-site  locations. 

MTmevAaaxnr: 

Records  are  retrieved  by  the  names 
and  social  security  number  of  other 
assigned  identifiers  of  the  individuals  on 
whom  they  are  maintained. 


1.  Access  to  VA  woridng  and  storage 
areas  is  restricted  to  VA  employees  on  a 
"need-to-know"  basis;  strict  control 
measures  are  enforced  to  ensure  that 
disclosure  to  these  individuals  is  also 
based  on  this  same  principle.  Generally, 
VA  file  areas  are  locked  after  normal 
duty  hours  and  the  facilities  are 
protected  bom  outside  access  t^  the 
Federal  Rrotective  Service  or  other 
sectirity  personnel. 

2.  Access  to  DHCP  and  IHS  computer 
rooms  at  heahfa  care  facilities  is 
generally  limited  by  appropriate  locking 
devices  and  restricted  to  authorized  VA 
employees  and  vendor  personnel.  ADP 
peripheral  devices  are  placed  in  secure 
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areas  (areas  that  are  locked  or  have 
limited  access]  or  are  otherwise 
protected.  Information  in  the  DHCP  and 
IHS  systems  may  be  accessed  by 
authorized  VA  employees.  Access  to  file 
information  is  controDed  at  two  levels; 
the  systems  recognize  authorized 
employees  by  series  of  individually 
unique  passwords/codes  as  a  part  of 
each  data  message,  and  the  employees 
are  limited  to  only  that  information  in 
the  file  which  is  needed  in  the 
performance  of  their  official  duties. 
Information  that  is  downloaded  from 
DHCP  and  IHS  files  and  maintained  on 
personal  computers  is  afforded  similar 
storage  and  access  protections  as  the 
data  that  is  maintained  in  the  original 
files.  Access  to  information  stored  on 
automated  storage  media  at  other  VA 
locations  is  controUed  by  individually 
unique  passwords/codes.  Access  by 
Office  of  Inspector  General  (OIG)  staff 
conducting  an  audit  or  investigation  at 
the  health  care  facility  or  an  OIG  office 
location  remote  from  the  health  care 
facility  is  controUed  in  ttte  same 
manner. 

3.  Information  downloaded  from 
DHCP  and  IHS  files  and  maintained  by 
the  OIG  headquarters  and  Held  Offices 


60S1 


on  automated  storage  media  is  secured 
in  storage  areas  for  facilities  to  which 
only  OIG  staff  have  access.  Paper 
documents  are  similarly  secured.  Access 
to  paper  documents  and  information  on 
automated  storage  media  is  limited  to 
OIG  employees  who  have  a  need  for  the 
information  in  the  perfwrnance  of  their 
official  duties.  Access  to  infonnation 
stored  on  automated  store te  media  is 
controlled  by  individualfy  unique 
passwords/codes. 

RETENTION  AND  DiSPOSAU 

Paper  records  and  information  stored 
on  electronic  storage  media  are 
maintained  and  disposed  of  in 
accordance  with  records  disposition 
authority  approved  by  the  Archivist  of 
the  United  States. 

SYSTEM  MAMAOBItS)  AND  ADOIHtSK 

Official  responsible  for  policies  and 
procedures;  Director,  Medical 
Information  Resources  Management 
Office  (162).  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW.. 
Washington.  DC  2042a  Officials 
maintaining  the  system;  Director  at  the 
facility  where  the  individual  were 
associated. 


■OTOTCATIOM  I 

Individuals  who  wish  to  determine 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  VA  facility  location  at  which  they 
are  or  were  employed  or  made  or  have 
contact  Inquiries  should  include  die 
person's  fall  name,  social  security 
number,  dates  of  employment  date(s)  of 
contact  and  return  address. 

RECORO  access  PNOCCDUNS: 

Individuls  seeking  informati'on 
regarding  access  to  and  contesting  of 
records  in  this  sytem  may  write,  call  or 
visit  the  VA  facility  locati<m  wha%  they 
are  or  w«e  enai^oyed  or  made  contact 

CONTESTmO  RECORD  procedures: 

(See  Record  Access  Procedures 
above.) 

RECORD  SOURCE  CATEOORIES: 

Information  in  this  system  of  records 
is  provided  by  the  individual, 
supervisors,  odier  employees,  personnel 
records,  or  obtained  from  their 
interaction  with  the  system. 

[FR  Do&  91-3583  Filed  2-13-01;  8:45  am] 
BaiMQ  CODE  SS20-01-a 


0OS2  6054 


Sunshine  Act  Meetings 


Fedenl  Register 
VoL  56,  No.  31 

Thurtday,  February  14,  1991 


This  tMllon  or  ttw  FEDERAL  REGISTER 
contains  nolicM  of  itwotinfli  pubNshod 
under  the  "Qovonvnent  In  ttw  Sunshine 
Act  (Pub.  L  94-409)  5  U.S.C.  552t)(eK3). 


AND  OATC  10:00  a.nL,  February  2a 
1091. 

FlACC  Hearing  Room  One,  1100  L 
Street.  NW..  Washington,  DC  20S73- 
0001. 

STATUS:  Part  of  the  meeting  will  be  open 
to  the  public.  The  rest  of  the  meeting 
will  be  closed  to  the  public. 

MATTClKS)  TO  BC  CONSIOCIIEO: 

Portion  Open  to  the  Public 

1.  Dodcet  Na  90-Oft— M>6c»  of  Inquiry- 
Marine  Terminal  ReguJaiont — 
Consideration  of  Comments. 

Portion  Qoaed  to  the  Public 

1.  Docket  No.  eO-W— Gulf  Container  Line  v. 
Port  (^Houston  Authority — 
Consideration  of  the  Record. 


CONTACT  KRSON  PON  MOM 

iwrowiATiow:  Joseph  C  Polkins. 
Secretary,  (202)  523-^725. 

loeeph  C  PoOdng. 

Secretary. 

[FR  Doc.  91-3742  Filed  2-12-91: 8:45  am] 

■UJNQ  COOl  t71»41-li 

RDCflAL  RCSOIVI  SVSTIM  BOARD  OP 

OOVEfWORS 

TUM  AND  date:  10  a.m..  Wednesday, 

February  2a  1991. 

PLACC  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington.  DC  20551. 

status:  Closed. 

MATTmS  TO  BE  CONSIDERED: 

1.  Personnel  Actions  (appointments, 

promotions,  assigninents,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  POR  MORE 
mPORMATtON:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 


announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  February  12, 1991. 
lennlfar  |.  Johnsoo. 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-3752  FUed  2-12-91;  3:04  pm) 
MUJNQ  COM  SIie-OHi 

PEDERAL  RESERVE  SYSTEM  BOARD  OP 

OOVBRNORS 

''PEDERAL  REQISTER"  CITATION  OP 

PREVIOUS  announcement:  56  FR  4672. 

February  5, 1991. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OP  THE  meeting:  11:00  a.nL,  Monday. 

February  11, 1991. 

CHANGES  IN  THE  MEETING:  Addition  of 

the  following  closed  item(8)  to  the 

meeting: 

Review  of  a  Reserve  Bank  agreement 

CONTACT  PERSON  POR  MORE 

INPORMATIOn:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  February  11, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-3686  Filed  2-12-91;  10:11  aim] 
■UJMQ  coot  sai«-ei-ii 


Thursday 
February  14,  1991 


Part  II 

Department  of 
Defense 


48  CFR  Part  201  et  aL 
Department  of  Defense  Acquisftfon 
Regulations;  Miscellaneous  Amendments; 
Proposed  Ruie 
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DEPARTMENT  OF  DEFENSE 


48  CFR  Parts  201. 204, 215, 217, 223, 
22S,  237. 239. 241. 242. 244, 245. 270, 
252. 253.  AppendlCM  C  D,  and  T 

Department  of  Defense  Acquisition 
Regulations;  Miscelaneoue 
AinsndnMnts 

AOmcv:  Department  of  Defense  (DoD). 
action:  Proposed  rule  with  request  for 
comments. 


r.  The  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  is  being  rewritten  in  its 
entirety  as  a  result  of  a  Defense 
Management  Review  initiative.  The 
rewrite  is  designed  to  eliminate  text  and 
clauses  that  are  uimecessary  (e.g., 
duplicate  FAR  or  other  directives,  add 
no  value,  eta);  eliminate  or  modify, 
where  possible,  thresholds, 
certifications,  approval  levels,  and  other 
regulatory  burdens  on  contracting 
officers  and  contractors;  and  rephrase 
remaining  text  and  clauses  in  plain 
EngUsh.  The  rewrite  is  being  published 
for  pubUc  comment  in  four  increments. 
This  is  the  fourth  increment  The  first 
increment  was  published  on  August  14, 
1990  (55  FR  33218).  The  second 
increment  was  pubUshed  on  September 
28, 1990  (55  FR  39788).  The  third 
increment  was  pubUshed  on  October  31, 
1990  (55  FR  45904). 

DATCS:  Comments  must  be  submitted 
April  15, 1991. 

Aoonasscs:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council, 
OUSD(A).  ATTN:  Ms.  Lucile  Hughes. 
Room  3D139.  Pentagon.  Washington,  DC 
20301-3062.  Please  cite  DAR  Case  90- 
743  in  all  correspondence  concerning 
this  proposed  rule. 

FOn  FUKTHCR  INFOflMATION  CONTACT: 
(703)607-7286.  Claudia  Naugle,  for  part 
201:  Valorie  Lee.  for  parts  204. 237. 242; 
Alyce  SuUivan.  for  parts  215. 225; 
Barbara  Young,  for  part  217  and 
Appendix  D;  and  Charles  Lloyd  for  parts 
223. 239. 241,  244. 245.  and  Appendix  C 
•U^PiSMfNTARV  MMMMATION: 

A.  Background 

The  Secretary  of  Defense's  July  1989 
Defense  Management  Report  to  the 
President  concluded  that  much  of  the 
stifling  burden  of  DoD  regulatory 
guidance,  including  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS).  is  self-imposed.  To  correct  this 
situation,  the  DoD  formed  a  Regulatory 
Relief  Task  Force  to  review  DFARS  and 
lower  levd  supplements  and  to 
recommend  revisions.  As  a  result,  die 


Defense  Acquisition  Regulatory  System, 
under  the  db«ction  of  the  Deputy 
Assistant  Secretary  of  Defense  for 
Procurement,  has  undertaken  the 
complete  rewrite  of  DFARS.  The  rewrite 
is  designed  to:  EUminate  text  and 
clauses  that  are  unnecessary  (e.g.. 
duplicate  FAR  or  other  directives,  add 
no  value,  etc.):  eliminate  or  modify, 
where  possible,  thresholds, 
certifications,  approval  levels,  and  other 
regulatory  burdens  on  contracting 
officers  and  contractors;  and  rephrase 
remaining  text  and  clauses  in  plain 
EngUsh. 

This  pubUcation  of  DFARS  parts  201, 
204.  215.  217,  223,  225.  237.  239.  241.  242. 
244,  and  245,  their  attendant  clauses  in 

252,  their  attendant  forms  instructions  in 

253,  appendices  C.  D  and  T  is  the  fourth 
increment  All  pubUc  comments 
received  in  response  to  this  notice  will 
be  considered  in  developing  the  final 
rrile.  which  is  planned  for  publication 
this  summer.  Parties  responding  to  this 
notice  are  requested  to  separate  their 
comments  by  DFARS  part  Comments 
submitted  in  response  to  this  notice  are 
subject  to  release  to  the  public  under  the 
Freedom  of  Information  Act 

The  rewritten  DFARS  is  addressed  to 
the  contracting  officer.  Every  attempt 
has  been  made  to  remove  extraneous 
material  which,  though  informative,  was 
guidance  addressed  to  others  in  the 
acquisition  process,  e.g.,  program 
managers,  requirements  personnel, 
smaU  business  specialists,  etc.  Text 
which  was  unnecessary  or  redundant 
has  been  removed.  Some  text  has  been 
moved  to  the  FAR  and  some  additional 
text  in  this  proposed  rule  may  be  moved 
to  the  FAR  before  the  rule  is  finalized. 
Text  has  been  rearranged,  and  in  some 
instances,  moved  to  other  parts,  to  more 
closely  align  tiie  DFARS  text  with  the 
FAR  text  it  implements  or  supplements. 
The  rewritten  DFARS  includes  some 
policy  and  procedural  changes.  These 
are  identified  in  the  foUowing  discussion 
of  revisions  by  part.  Unless  specifically 
identified  as  a  change,  the  rewritten 
version  of  the  part  is  not  intended  as  a 
change  in  current  policy  or  procedure. 

Aluiough  this  is  the  final  increment  of 
the  DFARS  rewrite,  neither  this 
increment  nor  the  previous  three  have 
included  parts  211,  227.  or  271.  These 
three  parts  are  undergoing  active 
consideration  with  potentially 
significant  revisions  under  separate 
DAR  cases.  Part  211.  Acquisition  and 
Distribution  of  Commercial  Products, 
was  pubUshed  in  the  Federal  Register, 
under  DAR  case  90-420.  for  public 
comment  on  July  11. 1990  (55  FR  28514). 
Part  227.  Patents.  Data,  and  Copyrights, 
will  be  revised  during  the  process  of 
developing  FAR  revisions  under  DAR 
case  90-438.  An  advance  notice  o£ 


proposed  rulemaking  on  pari  227  was 
pubUshed  in  the  Federal  Register 
October  15, 1990  (55  FR  41788).  Part  271. 
Recovery  of  Nonrecurring  Costs  on 
Commercial  Sales  of  Defense  Products, 
was  pubUshed  in  the  Federal  Register, 
under  DAR  case  90-001,  for  public 
comment  on  January  17, 1990  (55  FR 
1594). 

Some  of  the  DFARS  supplements  and 
appendices  do  not  appear  in  the  four- 
increments.  Many  have  been  eUminated. 
Most  of  the  remaining  have  been 
renumbered.  The  appendices  and 
supplements  have  been  disposed  of  as 
foUows: 

Appendix  A,  Armed  Services  Board  of 
Contract  Appeals.  No  change — will 
remain  as  appendix  A,  but  is  not 
published  in  one  of  the  four  increments. 

Appendix  D,  Notice  of  Hearing  Under 
Gratuities  Clause.  Eliminated.  Replaced 
by  new  Appendix  D,  Component 
Breakout 

Appendix  I,  Material  Inspection  and 
Receiving  Report.  Retained  and 
pubUshed  in  second  increment.  Will  be 
renumbered  in  final  rule  as  appendix  F. 

Appendix  N,  Activity  Address 
Numbers.  Retained  but  is  not  published 
in  one  of  the  four  increments.  WiU  be 
renumbered  in  the  final  rule  as  appendix 
G. 

Appendix  R,  Title  41,  Public 
Contracts,  Property  Management. 
Eliminated  in  third  Utcrement. 

Appendix  T.  International 
Agreements.  Eliminated  in  fourth 
increment 

Supplement  1.  Becomes  new  appendix 
C  Contracting  Purchasing  System 
Reviews. 

Supplement  3.  Eliminated  in  fourth 
increment  Text  is  being  converted  to  a 
DoD  manual,  DoD  4275.5M,  DoD  Manual 
for  the  Performance  of  Contract  Property 
Administration. 

Supplement  5.  Eliminated  in  fourth 
increment.  Becomes  part  of  new  DFARS 
part  241. 

Supplement  6.  Eliminated.  WiU 
become  new  appendix  E,  Spare  Parts 
Breakout  Program,  in  final  rule,  but  is 
not  published  in  one  of  the  four 
increments. 

The  foUowing  summary  highlights  any 
poUcy  or  procedural  changes  included  in 
the  fourth  increment  parts  and 
appendices. 

Part  201.  Federal  Acquisition 
Regulations  System.  The  authority  of  the 
departments  and  agencies  to  issue 
supplements  has  been  revised  as  a  result 
of  PubUc  Law  100-679.  which  requires 
DoD  level  approval  of  any  poUcy. 
regulation,  procedure,  clause,  or  form 
that  has  a  significant  effect  on  the  pubUc 
or  a  significant  effect  beyond  internal 
operating  procedures.  SimUariy,  the 
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definitive  examples  of  FAR/DFARS 
deviations  have  been  eliminated  in 
deference  to  the  FAR  definition. 
Deviation  processing  and  approval 
requirements  also  have  been  revised  as 
a  result  of  section  25(d)  of  the  Office  of 
Federal  Procurement  PoUcy  Act 
Language  on  the  USEUCOM  Supplement 
has  been  eUminated  as  the  USEUCOM 
Supplement  is  a  distinct  supplement  not 
an  integral  part  of  DFARS.  The  DFARS 
numbering  system  is  revised  sUghtfy  to 
more  closely  align  DFARS  text  with  FAR 
text  The  DoD  FAR  Supplement  is 
retitled  Defense  FAR  Supplement  New 
language  has  been  added  at  subpart 
201.6  and  a  new  clause  at  252.201-7000. 
Contracting  Officer's  Representative,  to 
discuss  designation  and  authorities  of 
contracting  officer  representatives. 

Part  204,  Administrative  Matters. 
Instructions  for  completing  the  DD 
Forms  350  and  1057  have  been  moved  to 
part  253.  Deleted  the  detailed 
instructions  in  204.802-71  on  filing 
contract  dociunents.  Moved  the  clause 
at  252.204-7005,  Overseas  Distribution 
of  Defense  Subcontracts,  to  252.225- 
7023.  Moved  the  text  at  204.674  on 
overseas  distribution  of  subcontracts  to 
part  225. 

Part  215,  Contracting  by  Negotiation. 
The  certification  requirement  in  the 
252.215-7001  clause  entitled  "IMEP 
Productivity  Savings  Rewards"  has  been 
changed  to  a  statement  to  be  included 
with  invoices.  Instructions  for 
completion  of  DD  Form  1547,  Record  of 
Weighted  Guidelines  Application,  have 
been  moved  to  part  253. 

Part  217,  Special  Contracting 
Methods.  Deleted  the  requirement  in 
217.203(g)(2)  for  chief  of  the  contracting 
office  approval  to  use  an  option  for  more 
than  50  percent  of  the  initial  quantity; 
FAR  requires  approval  at  level  above 
contracting  officer.  Deleted  the  DoD 
requirement  for  chief  of  the  contracting 
office  approval  to  exceed  five  years  for 
total  of  basic  and  option  periods.  This 
aUows  departments  and  agencies  to 
establish  their  own  approval  levels.  The 
certification  requirements  in  dairy 
product  contracts  imposed  by  the 
clauses  at  252.217-7305,  Examination 
and  Testing,  252.217-7306.  Deficiency 
Adjustment  and  252.217-7310, 
Reinstatement  have  been  eliminated. 
Multiple  review  dociunentation 
requirements  imposed  on  contracting 
officers  have  been  eliminated  for 
component  breakout  The  requirement 
for  contracting  officers  to  notify  the 
contract  administration  office  when  a 
contractor  is  producing  replenishment 
spares  for  the  first  time  has  been 
eliminated,  llie  requirement  for 
contracting  officers  to  verify  and 


document  the  validity  of  the  initial 
finding  on  use  of  a  multiyear  contract 
has  been  eUminated.  The  requirement 
for  administrative  contracting  officers  to 
determine  acceptabiUty  of  the  pricing 
method  proposed  by  contractors  for 
supplemental  agreements  on 
provisioning  items  orders  has  been 
eliminated.  Five  new  clauses  have  been 
added  to  replace  a  multitude  of  clauses 
used  by  individual  contracting  activities: 
252.217-7001,  Surge  Option;  252.217- 
7002,  Offering  Property  for  Exchange; 
252.217-7027,  Price  Ceiling;  and  252.217- 
7028,  Over  and  Above  Work.  A  new 
Subpart  217.77.  Over  and  Above  Work, 
has  been  added.  Section  217.7202. 
Component  Breakout  has  been  moved 
to  a  new  appendix  D.  The  prescriptions 
which  appear  in  217.7104(b)  and 
252.217.7200  through  252.2177268  for  use 
of  clauses  in  job  orders  under  master 
agreements  for  repair  and  alteration  of 
vessels  have  been  eliminated. 

Part  223,  Environment,  Conservation, 
Occupational  Safety,  and  Drug-Free 
Workplace.  No  changes  in  policy  or 
procedure. 

Part  225,  Foreign  Acquisition.  Moved 
restrictions  on  acquisition  fix)m  foreign 
manufacturers  from  part  208  to  subpart 
225.71  and  consolidated  the  six  clauses 
associated  with  these  restrictions  into 
one  clause,  252.225-7022,  Foreign  Source 
Restrictions.  Moved  language  on 
overseas  distribution  of  subcontracts 
from  part  204  to  subpart  225.72. 
Introduced  changes  associated  with  the 
Trade  Agreements  Act  to  remove  the 
current  DFARS  prohibition  on 
acquisition  of  products  which  have  been 
substantially  transformed  in  the  United 
States,  (see  the  clause  at  252.225-7007, 
Trade  Agreements  Act). 

Part  237,  Service  Contracting.  Added 
subpart  237.75  on  acquisition  of  audit 
services.  Removed  language  on 
contracts  for  stenographic  reporting 
services.  Schedule  formats  for  mortuary 
services  and  laundry/dry  cleaning 
services  have  been  deleted.  The  poUcy 
statement  on  contracting  for 
communications  services  has  been 
revised  to  include  noncommon  carriers. 
The  prescription  for  use  of  the  clause 
entitled,  Obstruction  of  Navigable 
Waterways,  in  contracts  for 
dismantling,  demoUtion  or  removal  of 
improvements  has  been  moved  to  part 
236.  Seven  clauses  have  been  deleted: 
252.237-7000,  Statement  of  Work; 
252.237-7104.  Specifications:  252.237- 
7209,  Special  Definitions  of  Government 
Property;  252.237-7400,  Definitions; 
252.237-7403,  Amendment  of  Contract 
252.237-7406,  Continuation  of  Orders: 
and  252.237-7410,  Payment— Common 
Carrier.  Seven  clauses  have  been 
combined  with  other  clauses.  A 


provision  tmd  a  clause  have  been  added 
as  252.237-7030,  Notice  of  Special 
Standards  of  ResponsibiUty,  and 
252.237-7031,  Compliance  with  Audit 
Standards,  for  use  with  the  new  subpart 
on  audit  services. 

Part  239,  Acquisition  of  Information 
Resources.  This  part  has  been  moved 
from  part  270,  which  is  being  eliminated. 
Sixty-five  of  the  68  clauses  in  part  252. 
which  are  prescribed  by  part  270  have 
been  eliminated  as  they  duplicated 
clauses  in  the  Federal  Information 
Resources  Management  Regulation 
(FIRMR).  The  language  which  was 
subpart  270.8.  Use  of  the  GSA 
Teleprocessing  Services  Program,  has 
been  eliminated  because  GSA 
terminated  the  program  on  October  1, 
1990.  Approximately  80  percent  of  the 
remainder  of  the  text  has  been 
eliminated  because  it  dupUcaied 
material  in  the  FIRMR. 

Part  241,  Acquisition  of  Utility 
Services.  This  is  a  new  part.  The 
material  in  part  241  has  been  moved 
from  DFARS  Supplement  Number  5, 
which  is  being  eliminated,  and  from 
subpart  208.3.  This  move  is  consistent 
with  changes  being  made  in  the  FAR. 
Two  clauses  have  been  added  as 
252.241-7000,  Superseding  Contract  and 
252.241-7001,  Government  Access. 

Part  242,  Contract  Administration. 
Minor  revisions  have  been  made  to 
recognize  the  role  and  responsibiUties  of 
the  Defense  Contract  Management 
Command.  A  clause  has  been  added  as 
252.242-7005.  Cost/Schedule  Status 
Report  for  use  in  other  than  major 
systems  contracts.  Two  other  clauses 
have  been  added  as  252.242-7000, 
Postaward  Conference,  and  252.242- 
7003,  AppUcation  for  U.S.  Government 
Shipping  Documentation/Instructions. 

Part  244,  Subcontracting  Policies  and 
Procedures.  Moved  the  material  in 
DFARS  Supplement  Number  1,  which  is 
being  eliminated,  to  a  new  appendix  C. 
Contractor  Purchasing  System  Reviews. 
Highlighted  the  need  to  review  the 
contractor's  justification  for  use  of 
suspended  or  debarred  subcontractors. 

Part  245,  Government  Property.  The 
requirement  for  contracting  officers  to 
report  the  proposed  sale  of  machine 
tools  with  an  acquisition  value  in  excess 
of  $250,000  to  the  Defense  Logistics 
Service  Center  has  been  eliminated.  The 
requirement  for  contracting  officers  to 
make  fuU  distribution  of  the  DD  Form 
1637,  Notice  of  Accept£ince  of  Inventory, 
has  been  eliminated. 

Part  252,  Solicitation  Provisions  and 
Contract  Clauses.  Revisions  in 
provisions  and  clauses  are  identified  in 
the  discussion  of  the  part  which 
prescribes  use  of  the  iHt>vision  or  clause. 


BEST  COPY  AVAII 


/  Vol  56.  ^to.  31  /  Tlittwday.  February  14.  1991  /  Proposed  Rules 


Part  253.  Fonns.  RevUioiu  in  thia  part 
are  identifiad  in  the  diacusskm  of  the 
part  which  preacribes  uae  rf  the  fonn. 

Appendix  C  Contractor  PurchoMiag 
SytUeai  Reviews.  Thia  ia  a  new 
appendix.  It  replaces  DFARS 
Supplement  Number  1.  which  it  being 
eliminated. 

Appendix  D.  Notice  and  Hearing 
Under  Gratuities  Clause.  The  text  of  thia 
appendix  ia  being  eliminated.  Text  from 
DFARS  217.7202.  Component  Breakout, 
ia  added  as  new  appendix  D. 

Appendix  T,  International 
Agreements.  Eliminated. 

B.  Ragulatocy  FlexibUity  Act 

Tliese  proposed  rules  are  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
becauae  the  basic  policies  remain 
unchanged  and  with  few  exceptions,  the 
procedural  changes  are  internal  agency 
operating  procedures.  An  Initial 
Regulatory  Rexibility  Analysis  has  not 
be«n  performed.  Comments  are  solicited 
from  small  business  and  other  interested 
parties  and  will  be  considered  in 
development  of  ttw  final  rule. 

C  Papatwosk  Raductioo  Act 

These  proposed  rules  revise 
reoofdkaeptng  and  information 
collection  requirementa  and  require 
approval  of  OMB  under  44  U3.C  3S01. 
et  seq.  Requests  for  paperwoik 
dearancs  un  being  prepared  for 
submission  to  OMR 

List  of  8ub}ects  ki  4a  CFR  Parte  2Dt  2D4. 
nS.  217.  S2S.  22S.  237. 299. 241. 242. 244, 
245. 27V.  2S2,  and  2SS. 

Government  procoremenL 

Bxeaitire  Editor,  Defmam  Acquiaitioa 
Reguiatoij  System. 

Adoption  of  A  iiwii  inmeuts 

Therefore,  it  is  proposed  that  48  CFR 
parts  201.  204. 215.  217.  223.  225.  237.  230. 
241,  242.  244.  245.  27a  252.  253,  and 
appendices  C  D,  and  T  be  amended  as 
follows: 

1.  Part  201  is  revised  to  read  aa 
follows: 

PART  201— FEDERAL  ACQUISmON 
REGULATIONS  SYSTEM 

8«c. 

Siibpsrt  201.1— Puiposo,  Authoftty, 


ttulipeit  101.1    jlflsocy  rtoqutsiMon 


201.301    Policjr. 

201.303    Publicatioa  and  oodincatioa. 

Subpart  201.4    Dc^rtsffons  from  tlio  FAR 
201.402    PoUcy. 

Subpart  aou    CuntisHlnyAwttiorttyand 


2OL802    Contracting  ofBoera. 
TttiJKOri    ResponaUiUiUes. 
201.a02-70    Contract  dauae. 
201.003    Selection,  appointmant  and 

tennination  of  appointment. 
201403-3    Appointment. 

AuOwrity:  5  US.C  301,10  US.C  2202,  DoO 
Directive  SOOOSS,  PAR  subpart  1.3. 

Subpart  101.1    Purpose,  Authority, 


201.103 

The  FAR  and  the  DFARS  also  apply  to 
purchases  and  contracts  by  DoD 
contracting  activities  made  in  support  of 
foreign  military  sales  or  NATO 
cooperative  projects  without  regard  to 
the  nature  or  sources  of  funds  obligated, 
unless  otherwise  specified  in  this 
regulatioa 

201.104 

201.104-3 

Copies  of  the  DFARS  in  loose-leaf  and 
CFR  form  may  be  purchased  from  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington.  DC  20402. 

Subpart  201.2    Administration 
201.201    MsMsnsnceeftlMFAR. 


201.103  Applicability. 

201.104  Isauance. 
20U04-3    Copies. 

Subpert20t 

201.201    Maintanancaaf  AaFAR. 
201.201>1    Tha  two  ooaaciia^ 


201.201-1    Thetwocounda. 

(c)  The  composition  and  operation  of 
the  DAR  Council  is  prescribed  bi  DoD 
Directive  SOOass.  Defense  Acquisition 
Regulatory  System. 

(d)  Departments  and  agencies  process 
proposed  revisions  of  FAR  or  DFARS 
through  channels  to  the  Director  of  the 
DAR  CoundL  Process  the  proposed 
revision  as  a  memorandum  in  the 
following  format  addreaaed  to  the 
Director.  DAR  Council: 

L  Problem:  Succinctly  state  the  problem 
created  by  conent  PAR  and/or  DFARS 
coverage  and  daacrtbe  the  Actual  and/or 
legal  naaoos  aecasaitatlng  regulatory  change. 

0.  Raeoaunendation:  Identi^  tha  FAR  and/ 
or  DFARS  dtaUoos  to  be  revised.  Attach  at 
TAB  A  a  copy  of  the  text  of  the  existing 
coveraga,  ooafonnad  to  include  tha  ptopoaed 
additions  and  deletions.  Indicate  deleted 
coverage  with  daahad  lines  through  the 
current  words  being  delated  and  insert 
proposed  language  in  bfackets  at  the 
appraptlals  toeatioas  wHhin  the  existing 
covarafs.  If  the  praposed  delated  portlaB  Is 
extensive,  it  nuy  be  oetUnad  by  iiaas  formtag 


a  box  with  diagonal  lines  drawn  connecting 
the  comers. 

UL  Diacussion:  Include  a  complete, 
convincing  explanation  of  why  the  change  is 
neceasaty  and  how  the  recommended 
revision  wrill  solve  the  problem.  Address 
advaatagea  and  disadvantages  of  the 
proposed  revision,  as  well  as  any  cost  or 
administrative  impact  on  Government 
activitiea  and  contractors.  Provide  any  other 
background  information  that  wouid  be 
helpful  in  explaining  tlie  issue. 

rv.  Collaterals:  Address  the  need  for  pdblic 
comment  (FAR  1.301(b)  and  subpart  1.S).  the 
Paperwork  Reduction  Act  and  the  Regulatory 
Flexibility  Act  (FAR  1.301(c)). 

V.  Deviatioas:  Identify  any  PAR  deviations 
in  DFARS  language  recommended  for 
reviaioa  include  under  separate  TAB  a 
justincation  for  the  deviation,  which 
addresses  die  requirements  of  201.402(3).  The 
Justification  should  be  in  the  form  of  a 
memorandum  for  the  DASO(P). 

Subpart  201.3— Agency  Acquisition 

201.301   Poicy. 

(sKi)  DoD  implementation  and 
supplementation  of  the  FAR  ia  issued  in 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  by  the 
Deputy  Aaaiatant  Secretary  of  Defense 
(Procurement)  (DASD(P))  under  the 
authority  of  the  Secretary  of  Defense. 
Departments/agencies  and  their 
component  organizations  may  issue 
acquisition  regulations  as  necessary  to 
implement  or  supplement  the  FAR  or 
DFARS  after  obtaining  approval  of  the 
DASD(P)  tot— 

(A)  Any  policy,  procedure,  clause,  or 
form  which — 

(7)  Has  a  signiflcant  effect  beyond  the 
internal  operating  procedures  of  the 
agency,  or 

{2\  Has  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors. 

(B)  Any  deviation  (as  defined  in  FAR 
1.401)  bom  the  FAR  or  DFARS. 

(ii)  Departments/agencies  submit 
requests  for  DASD(PJ  approval  through 
the  Director  of  the  Defense  Acquisition 
Regulatory  System 

(ill)  Revisions  to  the  DFARS  are 
issued  by  the  DASD(P)  through  Defense 
Acquisition  Circulars  or  Departmental 
Letters. 

(A)  Defenae  Acquisition  Circulars — 

[l]  Are  isaued  on  a  quarterly  basis  to 
all  recipienta  of  the  DFARS 

[2]  Are  published  in  the  Federal 
Register. 

[3\  Include,  in  addition  to  DFARS 
revisions,  policies,  directives,  and 
informational  items. 

(4)  Include  the  effective  dates  for  use 
of  tha  revisions,  policies,  or  directives. 
The  effective  date  means  the  date  on 
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which  the  revisions,  policies,  or 
directives  must  be  applied.  Unless 
stated  otherwise  in  Uie  circular,  any 
new  or  revised  clauses,  provisions,  or 
forms  must  be  included  in  solicitations 
issued  on  or  after  that  date. 

(B)  Departmental  Letters — 

[1]  Are  issued  as  necessary  to  the 
departments  and  agencies  when  time  ia 
of  essence  in  disseminating  a  revision, 
policy,  or  directive. 

[2]  Are  effective  until  the  revision, 
policy,  or  directive  is  superseded  by 
publication  of  the  material  in  a  Federal 
Acquisition  Circular,  Defense 
Acquisition  Circular,  or  other  directive 
or  is  specifically  withdrawn. 

(b)  When  Federal  Regiater  publication 
is  required  for  any  policy,  procedure, 
clause,  or  form  proposed  for  inclusion  in 
a  department/agency  or  component 
level  supplement,  the  department  or 
agency  must  include  an  analysis  of  the 
public  comments  in  the  request  for 


DASD(P)  approval  of  the  policy, 
procedure,  clause,  or  form. 

201.303   PubHeetion  and  codification. 

(a)(i)  The  DFARS  is  codified  under 
chapter  2  in  title  48.  Code  of  Federal 
Regulations.  DFARS  text  is  numbered  to 
parallel  and  correspond  with  its  FAR 
part,  subpart,  section,  subsection, 
paragraph,  and  lower  division 
counterpart,  except — 

(A)  The  FAR  counterpart  in  DFARS  is 
preceded  by  a  2.  e.g.,  FAR  part  19  is 
DFARS  part  219. 

(B)  Implemental  text  is  numbered 
exactly  the  same  as  its  FAR  counterpart, 
preceded  by  a  2,  except  when  the 
implemental  text  exceeds  one 
paragraph,  the  subdivisions  are 
numbered  by  slipping  a  unit  in  the  FAR 
1.104-2(b)(2)  prescribed  numbering 
sequence.  For  example,  three 
paragraphs  implementing  FAR  19.501 
would  be  numbered  219.501(1),  (2),  and 


(3)  rather  than  (a),  (b),  and  (c).  Further 
subdivision  of  these  implemental 
paragraphs  would  follow  the  prescribed 
numbering  sequence,  e.g., 
219.S01(l)(i)(A). 

(C)  Supplemental  text  is  numbered  the 
4same  as  its  FAR  counterpart,  preceded 
by  a  2,  with  the  addition  of  a  number  of 
70  and  up  or  (S-70)  and  up.  Parts, 
subparts,  sections,  or  subsections  are 
supplemented  by  the  addition  of  a 
number  of  70  and  up.  Lower  divisions 
are  supplemented  by  the  addition  of  a 
number  of  (S-70)  and  up.  When 
supplemental  text  exceeds  one 
paragraph,  the  subdivisions  are 
numbered  using  the  FAR  1.104-2(b)(2) 
prescribed  sequence,  without  skipping  a 
unit  For  example.  DFARS  text 
supplementing  FAR  19.501  would  be 
numbered  219.501-70.  Its  subdivisions 
would  be  numbered  219.501-70(a),  (b), 
and  (c). 

As  an  example  of  DFARS  numbering — 


FAR 

la  knpleiranlsd  Aa 

It  Suppkwwitod  As 

19 

219 

219.70 

19.S 

219.5 

219.570 

19.601 

219.501 

219.501-70 

19.S01-1 

219.501-1 

219.501-1-70 

19.601-1(a) 

219.501-1(a) 

219.501-1(a)(S-70) 

19.501-1(a)(1) 

219.S01-1(aK1) 

2l9.501-1(aH1)(S-70) 

(ii)  Department/agency  and 
component  supplements  must  parallel 
the  FAR  and  DFARS  numbering  for 
implemental  text.  Department/agency 
supplemental  text  will  use  subsection 
numbering  of  90  and  up. 

Sut>part  201.4— Deviatk>ns  from  tha 
FAR 

201.402    PoNey. 

(1)  The  Deputy  Assistant  Secretary  of 
Defense  (Procurement)  is  the  approval 
authority  within  the  DoD  for — 

(i)  Any  individual  deviation  fi-om — 

(A)  Provisions  required  by  statute  or 
executive  order; 

(B)  FAR  3.104,  Procurement  hitegrity. 

(C)  FAR  subpart  27.4,  Rights  in  Data 
and  Copyrights; 

(D)  FAR  subpart  31.1.  Applicability 
(contract  cost  principles): 

(E)  FAR  subpart  31.2.  Contracts  with 
Commercial  Organizations;  or 

(F)  FAR  part  32,  Contract  F^ancing 
(except  32.7,  32.8.  and  the  payment 
clauses  in  32.1). 

(ii)  Class  deviations. 

(2)  The  head  of  the  department/ 
agency,  or  designee,  is  the  approval 
authority  for  individual  deviations,  other 
than  those  in  paragraph  (l)(i)  of  this 
sectiun. 


(3)  Submit  requests  for  deviation 
approval  through  departmental  diannels 
to  the  approval  authority  in  paragrapha 
(1)  or  (2)  of  this  sectioa  as  appropriate. 
At  a  minimum,  each  request  must — 

(i)  Identify  the  department/agency, 
and  component  if  applicable,  requesting 
the  deviation; 

(ii)  Identify  tiie  FAR  or  DFARS  cite 
from  which  a  deviation  is  needed,  state 
what  is  required  by  that  cite,  and 
indicate  whether  an  individual  or  class 
deviation  is  requested; 

(iii)  Describe  the  deviation  and 
indicate  which  of  paragraphs  (a)  through 
(f)  of  FAR  1.401  best  categorizes  tiie 
deviation. 

(iv)  State  whether  the  deviation  will 
have  a  significant  effect  beyond  the 
internal  operating  procedures  of  the 
agency  and/or  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors,  and  give  reasons  to  support  the 
statement 

(v)  State  the  period  of  time  for  which 
the  deviation  is  required; 

(vi)  State  whether  approval  for  the 
same  deviation  has  been  received 
previously,  and  if  so,  when; 

(vii)  State  whether  the  proposed 
deviation  was  pubUshed  (see  FAR 
subpart  1.5  for  publication  requirements) 
in  the  Federal  Register  and  provide 
analysis  of  comments; 


(viii)  State  whether  the  request  for 
deviation  has  been  reviewed  by  legal 
counsel  and  if  so,  state  results;  and 

(ix)  Give  detailed  rationale  for  the 
request  State  what  problem  or  situation 
will  be  avoided,  corrected,  or  improved 
if  request  is  approved. 

Subpart  201.6— Contracting  Authority 
and  ResponsibiHties 

201.602   Contrscting  offlesrs. 

201.602-2    RssponsMHtiss. 

Contracting  officers  may  designate 
qualified  personnel  as  their  authorized 
^.^^presentatives  to  assist  in  the  technical 
monitoring  or  administration  of  a 
contract  A  contracting  officer's 
representative  (COR) — 

(1)  Must  be  a  Government  employee, 
unless  otherwise  authorized  in  agency 
regulations. 

(2)  Must  have  qualifications  and 
experience  commensurate  with  the 
responsibilities  to  be  delegated. 

(3)  May  not  be  delegated 
responsibility  to  perform  functions  at  a 
contractor's  location  that  have  been 
delegated  under  FAR  42.202(a)  to  a 
contract  administration  office. 

(4)  May  not  be  delegated  authorify  to 
make  any  commitments  or  changes  that 
affect  price,  qualify,  quantify,  delivery. 
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or  other  terms  and  conditions  of  the 
contract. 

(5)  Must  be  designated  in  writing,  and 
a  copy  furnished  the  contractor  and  the 
contract  administration  office. — 

(i)  Specifying  the  extent  of  the  COR's 
authority  to  act  on  behalf  of  the 
contracting  ofHcen 

(ii)  Identifying  the  limitations  on  the 
COR's  authority; 

(iii)  Specifying  the  period  covered  by 
the  designation; 

(iv)  Stating  the  authority  is  not 
redelegable;  and 

(v)  Stating  that  the  COR  may  be 
personally  Uable  for  unauthorized  acts. 


20lJI»-70   CetMracK 

Use  the  clause  at  2S2.201-7000, 
Contracting  Officer's  Represents  tire.  In 
soUdtatioas  and  contracts  when 
appointment  of  a  contracting  officer's 
representative  is  anticipated. 


W1.603  ___^__ 

isnnlRMllOQ  of  appoeitinent. 

101.603-3   AppoMroent 

Certificates  of  Appointment  executed 
under  the  Armed  Sovices  Prociu^ment 
Regulation  or  the  Defense  Acquisition 
Regidatioo  have  the  same  effect  as  if 
they  hod  been  issued  under  FAR. 

2.  Part  aot  is  revised  to  read  as 
follows: 

PART  204— ADMINISTRATIVE 
MATTERS 

Sec 

Subpart  304.1  ~'Conlf  act  Execution 

204.101    Coatracting  officer's  signature. 

Sutipart  204a-Contraet  OteMbuOoii 

2M.201    Procedurvs. 

204^02    Agency  distribution  requirements. 

Subpart  204>— Sefeguanflng  Clasaffled 


204.404    Contract  clause. 

204.404-70    Additional  contract  clause. 

204.470    Security  at  contractor 

telecommunications. 
294.470-1    Definitioiu. 
204.470-2    Policy. 
204.470-3    Contract  clause. 

Subpart  204.6— 'ConU act  Reporting 

tauoo    Scope  of  snlipart 

204.801    Racivd  reqnireaients. 

204.602    Federal  procurement  data  system. 

204.003    Solicitatioo  provision. 

204.603-70    Commercial  and  Govenuneat 

entity  (CAGE)  codes. 
204.670    Defense  Contract  Action  Data 

System  (DCADS). 
204.670-1    DeRnitiont. 
204.670-2    Reportable  coatracting  actions. 
204.870-4    CoobactiQg  oCfioe  rasponaifaUitles. 
204.670-4    Coottact  administration  offke 

responsibilities. 
204.670-6    Types  of  DO  Fona  3S0  reports. 
204JI70-6    Report  tbnnals. 


204.670-7    Security  classification. 
204.670-6    Departmental  data  collection 

points. 
204.670-9    Individual  contract  reporting  of 

actions  $25,000  or  less. 

Subpart  204J-Contract  Flee 

204.802    ConU-act  fdes. 

204.804    Qoeeout  of  conU-act  files. 

204.804-1    Qoseout  by  the  ofTice 

administering  the  contract. 
204.804-2    Qoseout  of  the  contracting  ofTice 

files  if  another  oHice  administers  the 

contract. 
204  JOS    Disposal  of  contract  files. 

Subpart  204.6    Information  Reporting  to 


204.902    General. 

Subpart  204.7O-4Mfonn  Procurement 
■iBuuiiwiii  HMiiuiibauun  i 


204.7000  Scope. 

204.7001  Policy. 

204.7002  Prooadures. 

204.7003  Basic  PQ  number. 

204.7004  Supplementary  Pn  numbers. 

Subpart  204.71— ilnHorm  Contract  Una 

204.7100  Scope. 

204.7101  Definitions. 

204.7102  Policy. 

204.7103  Contract  line  items. 
204.7103-1    Criteria  for  establishing. 
204.7103-2    Numbering  procedures. 

204.7104  Contract  subline  items. 
204.7104-1    Criteria  for  establishing. 
204n04-2    Numbering  procedures. 

204.7105  Contract  exhibits  and  attachments. 
204.7100    Contract  modifications. 
204.7107    Contract  accounting  classification 

reference  number  (ACRN). 

Autltority:  5  U.SC  301,10  U.S.C  2202.  DoD 
Directive  SOOasS,  PAR  subpart  1.3. 

Subpart  204.1— Contracting  Execution 
204.101    Conbaettno  Officer's  I 


(a)(i)  Include  the  contracting  officer's 
telephone  ntunber  on  contracts  and 
modifications. 

(ii)  The  contracting  officer  may  sign 
bilateral  modifications  of  a  letter 
contract  before  signature  by  the 
contractor. 

Sulipart  204.2-Contract  Distribution 
204.201    Proceduraa. 

The  procuring  contracting  officer 
(PCO)  retains  the  original  signed 
contract  for  the  official  contract  file. 
Administrative  contracting  officers  and 
terminations  contracting  officers  provide 
the  original  of  each  mod^cation  to  the 
PCO  for  retention  in  the  official  contract 
file.  Unless  otherwise  directed  by 
department/ agency  procedures,  the 
office  Issuing  the  orders  maintains  the 
original  of  orders  imder  basic  ordering 
agreements  and  the  original  of 
provisioning  orders. 


(e)(i)  Distribute  one  copy  of  each  of 
the  following  types  of  contracts  or 
modifications  to  the  appropriate 
Defense  Contract  Audit  Agency  (DCAA) 
field  audit  office  (listed  in  the  DCAA 
Directory — Headquarters  and  Field 
Offices)— 

(A)  Cost  reimbursement; 

(B)  Time-and-materials: 

(C)  Labor-hour; 

(D)  Fixed  price  contracts  with 
provisions  for  redetermination, 
incentives,  economic  price  adjustment, 
or  cost  allowability;  and 

(E)  Any  other  contract  that  requires 
audit  service. 

(ii)  If  there  is  a  question  as  to  the 
appropriate  DCAA  field  audit  office, 
request  the  assistance  of  the  DCAA 
procurement  liaison  auditor  or  the 
nearest  DCAA  field  audit  office. 

(f)  Provide  two  copies. 

204.202   Agency  distribution  requirements. 

(1)  Distribute  copies  of  contracts  as 
follows — 

(i)  Four  copies  to  the  contract 
administration  office  (send 
simultaneously  with  the  copy  furnished 
under  FAR  4.201(b)); 

(ii)  One  copy  to  each  consignee 
indicated  In  the  contract  when 
inspection  is  at  origin.  A  transshipping 
terminal  is  not  a  consignee. 

(A)  Inventory  control  points  that  have 
an  automated  uniform  inventory  control 
point  data  base  that  interfaces  with 
consignees  may  use  their  automated 
procedure  rather  than  sending  a  «vritten 
copy  of  the  contract  However,  when 
inspection  is  required  at  destination, 
send  a  written  copy  to  the  consignee. 

(B)  The  Defense  Logistics  Agency  is 
authorized  to  prescribe  alternate 
procedures  for  distribution  of  contract 
documents  in  Defense  Subsistence 
Region.  Etirope; 

(iii)  One  copy  to  the  appropriate 
transportation  office  when  required  by 
FAR  42.1402.  and  additional  copies  as 
required  by  agency  regulations; 

(iv)  Ten  copies  to  the  military 
Interdepartmental  purchase  request 
requiring  activity  in  the  case  of 
coordinated  acquisition:  and 

(v)  One  copy  to  the  contract 
administration  office  (CAO)  automatic 
data  processing  pobit  except  when  the 
DoDAAD  code  is  the  same  as  that  of 
either  the  CAO  or  payment  office  (see 
DLAH  4105.4.  DoO  Directory  of  Contract 
Administration  Services  Components). 

(2)  When  a  contract  modification  adds 
or  changes  a  payment  office,  the  activity 
executing  the  modification  shall  furnish 
the  new  payment  office  a  copy  of  the 
basic  contract  and  all  modifications. 
The  activity  shall  furnish  the  former 
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payment  office  a  copy  of  the 
modification  effecting  the  change.  When 
a  contract  modification  adds  a  contract 
administration  office,  an  accounting 
office  and  finance  office  (fimding  office), 
a  consignee,  or  odier  activity,  the 
contracting  officer  shall  determine  the 
extent  to  which  each  activity  is 
concerned  with  the  basic  contract  and 
modifications  and  make  distribution 
accordingly. 

(3)  Distribution  of  modifications 
issued  to  provide  initial  or  amended 
shipping  instructions  under 
204.7004(c)(3)(C)  and  204.7004(f)  may  be 
limited  to  the  following — 

(i)  Contractor; 
(ii)  Receiving  activity; 
(ill)  Contract  administration  office; 
(iv)  Payment  office;  and 
(v)  Contract  administration  office 
automatic  data  processing  point 

(4)  Distribution  of  modificatkxis 
generated  by  mechanical  means 
(computer  programs)  may  be  limited  to 
the  following — 

(i)  Contractor,  one  copy; 

(ii)  Contract  administration  office,  one 
copy; 

(iii)  New  payment  office,  one  copy; 

(iv)  Procuring  contracting  office,  one 
copy;  and 

(v)  Funding  activities,  one  copy  to 
each. 

SubfMvt  204.4— Safeguerding 
ClaeeMled  Infonnation  WHMn  Induetry 


204.404   Conuad 

204.404-70   AddMonsI  contract  clauae. 

Use  the  clause  at  252.204-7003. 
Disclosure  of  Information,  in 
soli  "itations  and  contracts  when  the 
contractor  will  have  access  to  or 
generh.e  unclassified  information  that 
may  be  sensitive  and  inappropriate  for 
release  to  the  publia 

204.470   Security  of  contractor 

talecommunlcawone. 

This  section  prescribes  reqtiirements 
for  securing  telecommunications 
between  Government  agencies  and 
contractors  and  subcontractors. 


264470-1 

As  used  in  this  section,  the  terms 
securing,  aentitive  information,  and 
telecommunication$  systems  have  the 
meaning  given  in  the  clause  et  252.204- 
7000,  Telecommunications  Security 
Eqn^Muent  Devices.  Techniques,  and 
Services. 

204.47O-2    PoNqf. 

(a)  The  contracting  officer  sliall 
ensure,  in  acoordance  with  agency 
procedures,  that  technical  or 


requirements  organizations  initiating 
purchase  requests  identify — 

(1)  The  nature  and  extent  of 
information  requiring  security  during 
telecommimications; 

(2)  The  requirement  for  the  omtractor 
to  secure  telecommunications  systems: 

(3)  The  telecommunications  seciuity 
equipment,  devices,  techniques,  or 
services  with  which  the  contractor's 
telecommimications  secudty  equipment 
devices,  techniques,  or  services  must  be 
interoperable:  and 

(4)  The  approved  telecommunications 
security  equipment  devices,  tedmiques. 
or  services,  such  as  found  in  the 
National  Security  Agency's  Information 
Systems  Security  Products  and  Services 
Catalogue. 

(b)  Contractors  and  subcontractors 
shall  provide  all  telecommimications 
security  techniques  or  services  required 
for  performance  of  Government 
contracts. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  subsection,  contractors  and 
s)ri>contractors  shall  normally  provide 
all  required  telecommtmications  seciuity 
equipment  or  devices  as  plant 
equipment  in  accordance  with  FAR  part 
45.  In  some  cases,  such  as  for 
conununications  security  (COMSEC) 
equipment  designated  as  a  contnilled 
cryptographic  item  (CCI),  contractors  or 
subcontractors  must  also  meet 
ownership  eligibility  conditions. 

(d)  When  the  contractor  or 
subcontractor  does  not  meet  ownership 
eligibility  conditions,  the  head  of  the 
agency  may  authorize  provision  of  the 
necessary  facilities  as  Government- 
furnished  property  or  acquisition  as 
contractor-acquired  property,  as  long  as 
the  conditions  of  FAR  45.302-l(a)  are 
met 

204.470-3   Contract  Clause. 

Use  the  clause  at  252.204-7000, 
Telecommunications  Security 
Equipment  Devices,  Techniques,  and 
Services,  in  solicitations  and  contracts 
when  performance  of  a  contract  requires 
seciuing  telecommimications. 

Subpart  204.6— Contract  Reporting 

204.660   Scope  of  subpart. 

The  Defense  Contract  Action  Data 
System  (DCADS)  is  the  DoD  reporting 
system  which  supports  the  uniform 
reporting  requirements  for — 

(1)  DO  Form  3Sa  Individual 
Contracting  Action  Report  and 

(2)  DD  Form  1057,  Monthly  Summary 
of  Actions  $25,000  or  Less. 


204J01 

(a)  The  DCADS  meets  these  record 
retention  requirements. 


(d)  The  Directorate  for  Information, 
Operation,  and  Reports  (DIOR),  of  die 
Washington  Headquarters  Services 
(WHS)  tranSmiU  all  DoD  information  to 
the  Federal  Procurement  Data  System. 

204.602   Federal  Procurement  Data 
System. 

(c)  DoD  uses  the  DD  Form  35a 
Individual  Contracting  Action  Report  in 
lieu  of  the  SF  279,  Federal  Procurement 
Data  System  (FPDS)  Individual  Contract 
Action  Report  DoD  uses  the  DD  Form 
1057,  Monthly  Contracting  Summary  of 
Actions  t2&ja0O  or  Less,  in  lieu  of  the  SF 
281,  FPDS  Summary  Contract  Action 
Report  ($25,000  or  Less). 

(d)(i)  If  the  contractor  establishment 
code  (CEC)  is  not  available  within  the 
contracting  activity  and  the  apparent 
awardee  did  not  supply  its  CEC  in 
response  to  the  provision  at  FAR  52.204- 
4,  Contractor  Establishment  Code,  use 
the  following  procedures  in  the  order 
listed — 

(A)  Call  the  contractor  and  ask  if  it 
knows  its  CEC; 

(B)  Look  in  fee  Federal  Procurement 
Data  Center  (FPDC)  Contractor 
Establishment  Code  file  alphabetical 
listing; 

(C)  Ask  Dun  and  Bradstreet  for  a  CEC 
by- 

[1)  Telephone  (800-397-4472  or  215- 
776-1710/1764/1769/1788): 

[2)  Telefax  (215-398-3688);  or 

[3]  Writing  Dun  ft  Bradstreet  Central 
Data  Collection.  Dept  178.  Allentown 
PA  18195; 

(4\  Providing  the  following 
information — 

(;1  Name  of  requesting  contracting 
office; 

(//)  Contracting  office  location  (city/ 
town;  state/country)  and  commercial 
telephone  number  with  area  code; 

{iii\  Name  of  individual  making  the 
request 

(iii  Total  number  of  requests,  if  more 
than  one;  and 

[y]  Contractor  establishment  name, 
street  address  (and/or  P.O.  Box),  city/ 
town,  state/country,  and  ZIP  code  (as  it 
appears  in  Blocks  B5C  and  B5D  of  die 
DD  Form  350.  Individual  Contracting 
Action  Report). 

(ii)  In  addition  to  the  CEC  report  the 
contractor's  commercial  and 
Government  entity  (CAGE)  code  on  the 
DD  Form  350. 

(A)  CAGE  codes  are  assigned  or  - 
maintained  by  the  Defense  Logistics 
Services  Center  (DLSC)  to  identify 
commercial  and  Government  activities. 

(^  CAGE  codes  have  also  been 
kiu>wn  in  the  past  as  federel  supply 
codes  for  manufacturers  (FSCM)  and 
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federal  supply  codes  for 
nonmanufscturers  (F8CNM). 

(C)  If  the  CAGE  code  is  not  already 
available  in  the  contracting  office,  and 
the  apparant  awardee  does  not  rospond 
to  the  provision  st  252.204-7001. 
Commercial  and  Government  Entity 
(CAGE)  Code  Reporting,  use  the 
following  procedures  in  the  order 
listed— 

[2]  Use  the  bimonthly  H^  microfiche 
publication  issued  by  DLSC  tTheir 
address  is:  DLSC-JBDA,  Federal  Center, 
74  N  Washington.  Battle  Creek.  MI 
49017-9064.  Their  telephone  nmnbers 
ara:  AUTOVON  932-4725,  FTS  522^725, 
commercial  (616)  961-4725.); 

[2]  Use  the  on-line  access  to  the 
CAGE  file  through  the  Defense  Logistics 
Information  System: 

[3]  Use  the  on-line  ac«ss  to  the 
Defense  Logistics  Agency  CAGE  file 
through  the  DLA  Networic  or  dial-up 
capability;  or 

[4)  Ask  DLSC  to  assign  a  CAGE  code. 
Submit  a  DD  Form  2061.  Request  for 
Assignment  of  a  CAGE  Code,  [at 

e'  -:tronic  equivalent)  to  DLSC-FEB  at 
tn^    ddrass  in  paragraph  (d)(li)(q(i)  of 
this  subsection.  The  contracting  activity 
completes  section  A  of  the  DD  Form 
2051.  and  the  contractor  completes 
section  B.  The  contracting  activity  must 
verify  Section  B  befora  the  form  is 
submitted. 

(5)  Direct  questions  on  obtaining 
computer  tapes,  electronic  updates,  or 
code  BssignmenU  to  DLSC  (DLSC-FBA) 
at  AUTOVON  932-4358,  or  commercial 
(616)  961-435& 


204J03-70 
enllly(CAaOi 

Use  the  provision  st  252J!04-7001, 
Commercial  cmd  Government  Entity 
(CAGE)  Code  Reporting,  when  thera  is  a 
reasonable  expectation  that  an  sward 
may  be  made  to  an  offeror  whose  CAGE 
code  is  not  available  to  the  contracting 
office  but  will  be  available  to  the 
offeror. 


204.670   Defense  Contract  Aetlon  Data 
System  (DCAD8) 

204.670-1    DefMOona. 
As  used  in  this  section — 

(a)  Contract  administration  office 
means  an  office,  other  than  the 
contracting  office,  which  awards  or 
executes  contracting  actions  on  behalf 
of  the  contracting  office,  including 
actions  relating  to  the  settiement  of 
terminated  contracts. 

(b)  Contracting  action  means  any 
written  action  obligating  or  deobligating 
funds  in  connection  with  the  purchasing, 
renting,  or  leasing  of  supplies,  services. 


or  construction.  The  term  does  not 
include  grants  or  cooperative 
agreements.  The  term  includes— 

(1)  Definitive  contracts,  including 
notices  of  award; 

(2)  Letter  contracts; 

(3)  Purchase  orders; 

(4)  Orders  under  existing  contracts  or 
agreements,  e.g. — 

(i)  Orders  against  basic  ordering 
agreements; 

(ii)  Calls  against  blanket  purchase 
agreements; 

(iii)  Job  orders; 

(iv)  Task  orders; 

(v)  Delivery  orders;  and 

(vi)  Communication  services 
authorizations;  and 

(5)  Contract  modifications.  e.g. — 
(i)  Change  orden; 

(ii)  Supplemental  agreements; 

(ill)  Funding  actions;  and 

(iv)  Option  exercises. 

(c)  United  States  and  outlying  areas  is 
defined  in  Federal  Information 
Processing  Standard  Publication  (FIPS 
PUB)  55-2,  Guideline:  Codes  for  Named 
Populated  Places,  Primary  County 
Divisions,  and  Other  Locational  Entities 
of  the  United  States  and  Outlying  Areas. 
OuUying  areas  are — 

(1)  American  Samoa; 

(2)  The  Federated  States  of 
Micronesia; 

(3)  Guam; 

(4)  The  Marshal  Islands; 

(5)  The  Trust  Territory  of  Palau; 

(6)  Puerto  Rico; 

(7)  The  U.&  Minor  Outlying  Islands; 
and 

(8)  The  U.S.  Virgin  Ulands. 

204.67^2   Hsportabia  cowtracMnQ  scMwia. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  subsection,  complete  a  DD 
Form  350  for — 

(1)  All  contracting  actions  that 
obligate  or  deobligate  more  than  $25,000; 
and 

(2)  All  contracting  actions  that 
obligate  or  deobligate  less  than  $25,000 
if  the  action  is  in  a  designated  industry 
group  under  the  small  business 
competitiveness  demonstration  program 
(FAR  subpart  19.10). 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  subsection,  complete  a  DD 
Form  1057— 

(1)  At  the  end  of  every  month  in  which 
reportable  contracting  actions  were 
executed  or  awarded;  and 

(2)  For  all  contracting  actions  which 
obligate  or  deobligate  $25,000  or  less, 
including  contracting  actions  reported 
on  a  DD  Form  350  under  paragraph 
(a)(2)  of  this  subsection. 

(c)The  following  contracting  actions 
are  not  subject  to  reporting  on  either  the 
DD  Form  350  or  DD  Form  1057— 


(1)  Transactions  that  dte  only 
nonappropriated  funds  (Funds  held  in 
trust  accounts  for  forai^  governments 
shall  be  treated  as  appropriated  fiinds.); 

(2)  Transactions  for  purchase  of  land, 
or  rental  or  lease  of  real  property,  when 
the  General  Services  Administration 
(GSA)  executes  the  contracting  action; 

(3)  Orders  from  GSA  stock  and  the 
GSA  Consolidated  Purchase  Program; 

(4)  Transactions  that  involve 
Government  bills  of  lading  or 
transportation  requests; 

(5)  Requisitions  transferring  suppli&s 
withhi  or  among  the  departments  or 
agencies;  and 

(6)  Orders  placed  against  indefinite 
delivery  contracts  awarded  by  th»— 

(i)  Military  Sealift  Command; 

(ii)  Defense  Fuel  Supply  Center  for 
petroleum  and  petroleum  products;  or 

(iii)  Defense  General  Supply  Center 
for  petroleum  products. 

204.676-6   ContracUnQ  offloa 


(a)  For  DD  Form  350.  contracting 
offices — 

(1)  Prepare  die  appropriate  type  of  DD 
Form  350  (see  204.670-6).  in  accordance 
with  the  instiuctions  in  253.204-7a  on 
all  reportable  contracting  actions  (see 
204.670-2(a)).  including  actions 
accomplished  by  contract 
administiation  offices  on  behalf  of  the 
contracting  office. 

(2)  Submit  tiie  DD  Form  350  in  the 
required  format  (see  204.670-6)  to  their 
departmental  data  collection  point  (see 
204.670-8]  within  3  working  days  after 
the  date  on  which  the  dbUara  were 
actually  obligated  or  deobligated, 
except — 

(i)  For  Defense  Fuel  Supply  Center 
major  petroleum  acquisitions  which 
result  in  multiple  awards,  the  due  date  is 
10  working  days; 

(ii)  For  actions  executed  in  the  month 
of  September,  due  dates  may  be 
extended  10  calendar  days;  and 

(iii)  For  actions  accomplished  by  a 
contract  administration  office,  the  due 
date  is  3  working  days  after  the  receipt 
of  the  contractual  instrument  annotated 
"DD  FORM  350  REPORTING  COPY." 

(3)  Prepare  and  submit  a  corrected  DD 
Form  350  if  a  prior  report  had  errors  or 
submit  a  cancelling  DD  Form  350  if  the 
report  was  submitted  in  error. 

(4)  Establish  a  control  system  for 
assigning  report  numbers  to  DD  Forms 
350  (Block  A2  of  the  DD  Form  350).  The 
number  shall  have  four  positions  and 
may  be  any  combination  of  alpha  or 
numeric  charactera.  If  mora  than  one 
activity  within  a  contracting  office 
utilizes  the  same  reporting  office  code, 
the  contracting  office  shall  assign 
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separate  blocks  of  numbers  to  each 
activity  in  order  to  prevent  duplication 
of  report  numbers. 

(S)  Maintain  a  copy  of  the  DO  Form 
350  in  the  contract  file,  as  required  by 
department/ agency  regulations. 

(b)  For  DD  Form  1057.  contracting 
offices — 

(1)  Prepare  a  DD  Form  1057.  in 
accordance  with  the  instructions  in 
253.204-71.  covering  reportable 
contracting  actions  (see  204.670-2(b)). 
including  actions  accomplished  by 
contract  administration  offices  on  behalf 
of  the  contracting  office.  An  installation, 
base,  or  other  activity  may  have  mora 
than  one  contracting  office  code  to 
separate  the  various  types  of 
acquisitions,  such  as  base  and  central 
contracting,  or  RDT&E  and  nonRDT&E 
acquisitioa  Each  contracting  office  code 
must  submit  its  own  DD  Form  1057. 

(2)  Submit  tiie  DD  Form  1057  (see 
204.670-6  for  aftemate  formats)  to  their 
departmental  data  collection  point  (see 
204.670-6).  Contracting  offices  are 
responsible  for  getting  the  DD  Form  1057 
to  Uie  departmental  data  collection  point 
within  3  working  days  after  the  close  of 
each  month.  To  meet  this  due  date, 
contracting  offices  ara  authorized  to 
cutoff  reporting  no  earlier  than  the  25th 
calendar  day.  For  September  only,  the 
due  date  may  be  extended  10  calendar 
days,  but  the  cutoff  date  shall  not  be 
later  tiian  September  30. 

(3)  Do  not  submit  revised  DD  Form 
1057  reports.  Include  any  required 
corrections  or  adjustments  in  following 
month's  report 

204.670-4   Contract  administration  ofOca 
rasponsibtttiss. 

Contract  administration  offices 
executing  actions  subject  to  DD  Form 
350  or  DD  Form  1057  reporting  must 
submit  an  annotated  copy  of  the 
contractual  instrument  to  the 
contracting  office  so  that  the  contracting 
office  can  submit  the  required  report 

(a)  For  DD  Form  350,  annotate  in  the 
heading  of  the  contractual  instrument  in 
large  block  letten  "DD  FORM  350 
REPORTING  COPY."  Send  tiie 
annotated  copy  to  the  contracting  office 
within  1  working  day  after  the  action 
date. 

(b)  For  DD  Form  1057,  annotate  in  the 
heading  of  the  contractual  instrument  in 
large  block  letters  "DD  FORM  1057 
REPORTING  COPY."  Send  the 
annotated  copy  with  the  normal 
distribution. 

204.670-5   Types  Of  DO  Form  350  rsports. 

There  are  three  types  of  reports — 
single,  consolidated,  and  multiple. 

(a)  A  sin^e  report  is  one  DD  Form  350 
report  per  contracting  action. 


(b)  A  consolidated  report  is  one  DD 
Form  350  report  which  combines  several 
contracting  actions.  Prepare 
consolidated  reports  for — 

(1)  Awards  to  individuals  in  support 
of  dependent  schools.  e.g..  principals 
and  teachers.  Consolidate  these 
transactions  monthly  and  report  the 
cumulative  dollar  amount  on  one  DD 
Form  350. 

(2)  Militaiy  Airlift  Command  awards 
for  international  airlift  services.  The 
Command  reports  these  at  the  end  of 
each  operating  month  with  one  DD  Form 
350  for  each  airlift  contract 

(3)  Military  Sealift  Command  awards 
of  indefinite  delivery  contracts  for  ocean 
transportation.  The  Command  reports  at 
the  beginning  of  each  fiscal  year  the  * 
estimated  value  of  the  orden  for  that 
fiscal  year  on  one  DD  Form  350. 

(4)  Defense  Fuel  Supply  Center  or 
Defense  General  Supply  Center 
indefinite  delivery  contracts  for 
petroleum  or  petroleum  supplies.  The 
Centers,  at  the  time  of  award,  report  the 
estimated  value  of  the  orders  to  be 
placed  against  the  contract  on  one  DD 
Form  350. 

(5)  Orders  placed  by  the  military 
departments  for  resale  items  in  excess 
of  $25,000  against  brand  name  contracts 
entered  into  by  the  Defense  Logistics 
Agency  and  published  in  Supply  Bulletin 
Series  10-500.  The  military  departments 
consolidate  the  orden  monthly  and 
report  the  cumulative  dollar  amounts  oo 
one  DD  Form  350  in  accordance  with 
departmental  regulations.  Defense 
Logistics  Agency  activities  submit  single 
rather  than  consolidated  reports. 

(6)  Vouchen  processed  by  the  U.S. 
Amy  Qmtracting  Command.  Europe 
(USACCE),  for  the  purchase  of  utilities 
from  municipalities  (e.g..  gas.  electricity, 
water,  sewage,  steam,  snow  removal 
and  garbage  collection).  USACCE 
consolidates  these  transactions  monthly 
and  reports  the  cumulative  dollar 
amount  on  one  DD  Form  350  in 
accordance  with  departmental 
regulations. 

(c)  A  multiple  report  is  more  than  one 
DD  Form  350  per  contracting  action. 
Prepare  multiple  reports  if— 

(1)  The  contracting  action  includes 
foreign  military  sales  (FMS) 
requirements  in  addition  to  non-FMS 
requirements  (Block  B9  on  the  DD  Form 
350).  Submit  one  DD  Form  350  report  for 
the  FMS  requirements  and  another  DD 
Form  350  report  for  the  non-FMS 
requirements,  except  if  either  of  the 
portions  is  under  $25,000,  report  the 
under  $25,000  portion  on  a  DD  Form  1057 
in  lieu  of  a  DD  Form  350. 

(2)  The  contracting  action  includes 
more  dian  one  type  of  contract  (Block 
C5  on  the  DD  Form  350)  and  die  type 


with  the  least  dollar  value  exceeds 
$500,000.  Prepare  a  separate  DD  Form 
350  for  each  contract  type. 

(3)  The  contracting  action  includes  a 
set-aside  portion  and  a  nonset-aside 
portion.  Prepare  a  separate  DD  Form  350 
for  each  portion. 

204J70-6   RspertforiMia. 

(a)  For  the  DD  Form  3Sa  contracting 
offices  of  the  Army,  Navy,  Air  Force, 
and  Defense  Logistics  Agency  submit 
the  signed  original  or  an  automated 
facsimile  or  electronic  equivalent  Other 
contracting  activities  must  submit  the 
signed  original. 

(b)  For  tiie  DD  Form  1057,  contracting 
offices  shall  submit  the  signed  original 
unless  their  departmental  data 
collection  point  approves  use  of  a 
machine  printout  or  other  machine 
product  containing  the  inftxmation. 

204A70-7   SacufttydassHlcation. 

Submit  DD  Forms  350  as  unclassified 
documents.  Contact  the  appropriate 
departmental  data  collection  points  for 
special  instructions  if  security  reasons 
indicate  that  it  is  necessary  to  modify 
any  coding  of  items  on  the  DD  Form  35a 
U  such  contact  cannot  be  made  for 
security  reasons,  obtain  instructions 
from  the  Office  of  the  Deputy  Under 
Secretary  of  Defense  for  Security  Policy, 
ATTN:  Deputy  Director  for  Information 
Security  and  Special  Programs. 
Telephone  number  is  (703)  614-0578/9  or 
AUTOVON  224-0578/9. 

204.670-6  OsportmsnUI 


(a)  Identification.  (1)  For  the  Army  ' 
(including  Corps  of  Engineere  Civil 
Works): 

U.S.  Amy  Ooatracting  Support  Ageocy, 
ATTN:  Contract  Support  Office  (SFRO-KS). 
5109  Leesburg  Pike.  Suite  302.  Falls  Church. 
VA22041-San 

(2)  For  tiie  Navy: 

As  dincted  by  NAVSim-02 

(3)  For  Uie  Air  Force: 
As  directed  by  SAF/AQCP 

(4)  For  the  Defense  Logistics  Agency: 

Aa  directed  l>y  Headquartere,  Defense 
Logistics  Agency 

(5)  For  other  DoD  contracting 
activities: 

U.S.  Army  Contracting  Support  Agency, 
ATTN:  Contract  Support  Office  (SFRD-KS), 
5109  Leesborg  Pike.  Suite  302,  Fails  Church. 
VA  22041-3201 

(b)  Responsibilities.  Departmental 
data  collection  points — 

(1)  Collect  DD  Forms  350  and  1057 
data  provided  by  their  contracting 
activities; 


I 
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(2)  Electronically  record  the  data  as 
prescribed  by  the  Deputy  Assistant 
Secretary  of  Defense  (Procurement); 

(3)  Submit  monthly  reports 
(noncumulative)  to  Washington 
Headquarters  Services,  ATTN:  DIOR. 
within  18  days  after  the  close  of  the 
reporting  period,  except  the  due  date  for 
September  may  be  extended  10  days. 

(4)  Use  report  control  symbols — 
(i)  DD  Form  350  actions— DD- 

P&Li[M)l0l4:  or 

(U)  DD  Form  1067  action»-DD- 
P&L^015. 

M^jifHh^   IndMdiMi  eontracl  lepofUnQ  of 
actions  125.000  or  teas. 

Under  the  Small  Business 
Competitiveness  Demonstration 
Program  (see  FAR  Subpart  19.10). 
contract  actions  of  $25,000  or  less  in  four 
designated  industry  groups  (for  Army, 
includes  dredging)  must  be  reported  in 
the  same  manner  as  if  the  action  were  in 
excess  of  $25,000. 

(a)  Report  contract  actions  of  $25,000 
or  less  in  the  designated  industry  groups 
on  both  the  DD  Form  350  and  the  DD 
Form  1057. 

(b)  The  following  contracting  actions 
are  not  subject  to  the  additional  DD 
Form  350  reporting,  although  they  must 
still  be  reported  on  the  DD  Form  1057— 

(1)  Contracting  actions  of  $500  or  less; 

(2)  Foreign  mihtary  sales; 

(3)  Orders  or  modifications  under  a 
Federal  schedule; 

(4)  Actions  with  another  Federal 
agency; 

(5)  Actions  with  non-U.S.  business 
firms;  and 

(6)  Actions  where  the  place  of 
performance  is  other  than  the  U.S.  and 
its  outiying  areas. 

Subpart  204.»-Contract  Flaa. 

204.M2   Contract  fws. 

Official  contract  files  shall  consist 
of— 

(1)  Only  authenticated  copies  or 
conformed  copies  of  contractual 
instruments — 

(i)  Authenticated  copies  means  copies 
that  are  shown  to  be  genuine  in  one  of 
three  ways — 

(A)  Signature  of  an  authorized  person; 

(B)  Certification  as  a  true  copy;  or 

(C)  Official  seal. 

(ii)  Conformed  copies  means  copies 
that  are  complete  and  accurate, 
including  the  date  signed  and  the  names 
and  tides  of  the  parties  who  signed 
them. 

(2)  Signed  or  official  record  copies  of 
correspondence,  memoranda,  and  other 
documents. 


Normally,  the  closeout  date  for 
contract  files  is  the  date  in  Block  9d  on 
the  DD  Form  1504.  Contract  Completion 
Statement,  or  in  columns  59-65  on  the 
PK9.  If  the  contracting  office  must  do  a 
major  closeout  action  that  will  take 
longer  than  3  months  after  the  date 
shown  in  Block  9d  of  the  DO  Form  1594, 
or  in  columns  59-65  of  the  PK9— 

(1)  The  closeout  date  for  file  purposes 
will  be  the  date  in  Block  lOe  of  the  DO 
Form  1594  or  the  date  of  the  closeout 
statement  executed  when  the  MILSCAP 
PK9  is  received. 

(2)  The  contracting  office  shall  notify 
the  administration  office  of  the  revised 
closeout  date  by  either  sending  a  copy 
of  the  completed  DD  Form  1594  or  by 
preparing  a  MILSCAP  Format  Identiifier 
PKZ,  Contract  Qoseout  Extension. 

204J04-1    Ctoaao«itl>ytheofflca 
aonwnisiaiwiy  me  vunuavL 

(a)(i)  If  the  administrative  contracting 
office  (ACO)  cannot  closeout  a  contract 
within  the  appropriate  time  period,  the 
ACO  must  notify  the  procuring 
contracting  officer  (PCO)  within  45  days 
after  expiration  of  the  time  period  of— 

(A)  The  reasons  for  the  delay;  and 

(B)  New  target  date  for  closeout 
(ii)  If  the  conti-act  still  is  not  closed 

out  by  the  new  target  date,  the  ACO 
shall  again  notify  the  PCO  with  the 
reasons  for  delay  and  new  target  date.  If 
MILSCAP  procedures  apply,  the  ACO 
shall  use  the  MILSCAP  Format  Identifier 
PKX.  Unclosed  Contract  Status,  to 
provide  this  notice  to  the  PCO. 

204J04-2   qoaaout  of  the  conti acting 
uiiwe  TRW  n  ■wuMi  wiiiva  aumamiara  ma 
contract 

When  an  office,  other  than  the 
contracting  office,  administers  the 
contract,  it  shall — 

(1)  Provide  the  contracting  office  an 
interim  contract  completion  statement 
when  the  contract  is  physically 
completed  and  accepted.  This  notice 
may  be  in  the  form  of  either  a  00  Form 
1594,  Contract  Completion  Statement  or 
a  MILSCAP  Format  Identifier  Interim 
PK9,  Contract  Physical  Completion. 
When  the  DO  Form  1594  is  used,  tiie 
contracting  officer — 

(i)  Annotates  Block  8,  Remarks, 
with— 

(A)  "Notice  of  Physical  Completion;" 

(B)  Final  acceptance  date; 

(C)  Signature  of  a  responsible  official; 
and 

(O)  Date  signed. 

(ii)  Does  not  complete  Blocks  9  (b),  (c), 
and  (d)  at  this  time; 

(2)  Prepare  a  DO  Form  1597,  Contract 
Closeout  Check  List  if  necessary,  to 
determine  that  all  the  required  actions 
have  been  done; 


(3)  Initiate  DO  Form  1593,  Conti-act 
Administration  Completion  Record,  if 
necessary  to  obtain  statements  from 
other  organizational  elements  that  they 
have  completed  the  actions  they  are 
responsible  for  and 

(4)  Upon  final  payment — 

(i)  Process  tiie  DD  Form  1594  with 
Blocks  1  through  9  completed  or  the 
MILSCAP  Format  Identifier  PK9 
verifying  that  all  contract  administration 
office  actions  have  been  done;  and 

(ii)  Send  the  original  of  the  DD  Form 
1594  to  the  contracting  office,  and  file  a 
copy  in  the  official  contract  file. 

204J05    Disposal  of  contract  files.  • 

(1)  The  sources  of  the  period  for  which 
official  contract  files  must  be  retained 
are  General  Records  Schedule  3 
(Procurement  Supply,  and  Grant 
Records)  and  General  Records  Schedule 
6  (Accoimtable  Officers'  Accounts 
Records). 

(2)  Deviations  from  the  periods  cannot 
be  granted  by  the  Defense  Acquisition 
Regidatory  Council.  Forward  requests 
for  deviations  to  both  the  General 
Accounting  Office  and  the  National 
Archives  and  Records  Administration. 

(3)  Hold  completed  contract  files  in 
the  office  responsible  for  maintaining 
them  for  a  period  of  12  months  after 
completioiL  After  the  initial  12  month 
period,  send  the  records  to  the  local 
recordJB  holding  or  staging  area  until 
they  are  eligible  for  destruction.  If  no 
space  is  available  locally,  transfer  the 
files  to  the  General  Services 
Administration  Federal  Records  Center 
that  services  the  area. 

(4)  Duplicate  or  working  contaract  files 
should  contain  no  originals  of  materials 
that  properly  belong  in  the  official  files. 
Destroy  working  files  as  soon  as 
practicable  once  they  are  no  longer 
needed. 

(5)  Retain  pricing  review  files, 
containing  documents  related  to  reviews 
of  the  contractor's  price  proposals, 
subject  to  certification  of  cost  or  pricing 
data  (see  FAR  15.804-2).  for  6  yearS.  If  it 
is  impossible  to  determine  the  final 
payment  date  in  order  to  measure  the  6 
year  period,  retam  Uie  files  for  9  years. 

Subpart  204.9— Information  Raporting 
to  ttM  Intamal  Ravanua  Sarvica 

204.902    GwMraL 

(b)  OoD  uses  the  DO  Form  350, 
Individual  Contract  Action  Report  (see 
204.670)  to  meet  these  reporting 
requirements. 
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Subpart  204.70— Uniform  Procuramant 
Inatrumant  Identification  Numbara 

204.7000  Scope. 

This  subpart  prescribes  policies  and 
procedures  for  assigning  numbera  to  all 
solicitations,  contracts,  and  related 
instruments.  This  subpart — 

(a)  Does  not  apply  to  solicitations  or 
contracts  issued  by  the  Defense 
Commercial  Communications  Office  of 
the  Defense  Communications  Agency; 
and 

(b)  Is  optional  for  solicitations  and 
contracts  that  will  be  completely 
administered  by  the  purchasing  office  or 
the  consignee,  except  that — 

(1)  The  procurement  instrument 
identification  (PII)  number,  including 
supplemental  modification  numbers, 
shall  not  exceed  19  characters 
(excluding  hyphens);  and 

(2)  The  number  shall  begin  with  the 
purchasing  office  identifier  and  the 
fiscal  year  in  accordance  with 
204.7003(a)  (1)  and  (2)  and  Appendix  G 
to  chapter  2. 

204.7001  Policy. 

(a)  Use  the  uniform  PII  numbering 
system  prescribed  by  this  subpart  for 
the  solicitation/contract  instruments 
described  in  204.7003(a)(3)  and  204.7004 
(b)  through  (e). 

(b)  Retain  the  basic  PII  number 
unchanged  for  the  Ufe  of  the  instrument 

204.7002  Procadures. 

(a)  In  assigning  PII  numbers — 

(1)  Use  only  the  alpha-numeric 
characters,  as  prescribed  in  this  subpart; 
and 

(2)  Do  not  use  the  letters 'T'  or  "O." 

(b)  If  department/agency  procedures 
require  other  identification  on  the 
solicitation,  contract  or  other  related 
instrument  forms,  enter  it  in  such  a 
location  so  as  to  separate  it  clearly  from 
the  PII  number. 

(c)  Enter  the  basic  PII  number, 
including  Federal  supply  contract 
numbers  and  any  supplementary 
numbers,  in  the  spaces  provided  on  the 
solicitation,  contract  or  related 
instrument  forms.  Separate  the  major 
elements  by  dashes,  e.g..  N00023-9O-D- 
0009.  If  there  is  no  space  provided  on  the 


form,  enter  the  number  in  the  upper  right 
comer  of  the  form  and  identify  what  it  is 
(e.g.,  Supplementary  Number  N00023- 
90-F-m20). 

204.7003    Basic  PII  number. 

(a)  Elements  of  a  number.  The  number 
consists  of  13  alpha-numeric  characters 
grouped  to  convey  certain  information. 

(1)  Positions  1  through  6.  The  first  of 
the  six  positions,  in  upper  case  letters, 
identify  the  department/agency  and 
office  issuing  the  instrument 

(i)  Department/agency  identification: 

(A)  Department  of  the  Army,  DA. 

(B)  Department  of  the  Navy  (except 
Marine  Corps),  N. 

(C)  Department  of  the  Air  Force,  F. 

(0)  Defense  Communications  Agency, 
OCA. 

(E)  Defense  Logistics  Agency,  OLA. 

(F)  Defense  Nuclear  Agency.  ONA. 

(G)  Defense  Mapping  Agency.  DMA. 
(H)  Miscellaneous  Defense  Activities. 

MDA. 

(1)  Marine  Corps,  M. 

(ii)  Issuing  office  identification.  The 
remaining  positions  are  the  alpha- 
numeric characters  that  identify  the 
issuing  office.  These  characters  are  in 
253.204-70. 

(iii)  Use  all  six  positions.  If  necessary, 
enter  zeros  between  the  department/ 
agency  identifier  and  the  issuing  office 
identifier. 

(2)  Positions  7  through  8.  The  seventh 
and  eighth  positions  are  the  last  two 
digits  of  the  fiscal  year  in  which  the  PD 
number  was  assigned. 

(3)  Position  9.  Indicate  the  type  of 
instrument  by  entering  one  of  the 
following  upper  case  letters  in  position 
nine — 

(i)  Blanket  purchase  agreements.  A. 

(ii)  Invitations  for  bids,  B. 

(iii)  Contracts  of  all  types  except 
indefinite  delivery  contracts,  facilities 
contracts,  sales  contracts,  and  contracts 
placed  with  or  through  other 
Government  departments  or  agencies  or 
against  contracts  placed  by  such 
departments  or  agencies  outside  the 
OoD.  C. 

(iv)  Indefinite  delivery  contracts,  D. 

(v)  Facilities  contracts,  E. 

(vi)  Contracts  and  delivery  orders 
placed  with  or  through  other 


Government  departments  or  agencies  or 
against  contracts  placed  by  sudi 
departments  or  agencies  outside  the 
DoD  (including  actions  with  the 
National  Industries  for  the  Blind  (NIB), 
'the  National  Industries  for  the  Severely 
Handicapped  (NISH),  and  the  Federal 
Prison  Industiies  (UNICOR),  F. 

(vii)  Basic  ordering  agreements,  G. 

(viii)  Agreements,  including  basic 
agreements,  but  excluding  basic 
purchasing  agreements,  basic  ordering 
agreements,  and  leases,  H. 

(ix)  Do  not  use.  L 

(x)  Reserved,  J. 

(xi)  Short  form  research  contract  K. 

(xii)  Lease  agreement  L 

(xiii)  Purchase  orders — manual 
(assign  W  when  numbering  capacify  of 
M  is  exhausted  during  the  fiscal  year), 
M. 

(xiv)  Notice  of  intent  to  purchase,  N. 

(xv)  Do  not  use.  O. 

(xvi)  Purchase  order — automated 
(assign  V  when  numbering  capacify  of  P 
is  exhausted  during  a  fiscal  year),  P. 

(xvii)  Request  for  quotation— manual, 

Q. 

(xviii)  Request  for  proposal  R. 

(xix)  Sales  contract  S. 

(xx)  Request  for  quotation — 
automated  (assign  U  when  numbering 
capacify  of  T  is  exhausted  during  a 
fiscal  year),  T. 

(xxi)SeeT.U. 

(xxii)  See  P,  V. 

(xxiii)  See  M  W. 

(xxiiv)  Reserved  for  departmental  use, 
X. 

(xxv)  Imprest  fund,  Y. 

(xxvi)  Reserved  for  departmental  use, 
Z. 

(4)  Positions  10  through  13.  Enter  the 
serial  number  of  the  instrument  in  these 
positions.  A  separate  series  of  serial 
numbers  may  be  used  for  any  type  of 
instrument  Usted  in  paragraph  (a)(3)  of 
this  section.  Activities  shall  assign  such 
series  of  PII  niunbers  sequentially.  An 
activify  may  reserve  blocks  of  numbers 
or  alpha-anumeric  numbers  for  use  by  its 
various  components. 

(b)  Illustration  of  PII  number.  The 
following  illustrates  a  properly 
configured  PII  number— . 


I. 
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PositioQ 


1-6 


7-8 


10-18 


Contents 

Identification  of 
department/agency  office . 

Last  two  digits  of  the 
fiscal  year  in  which 
the  Pn  number  is 
assigned 


WS3QS1 


Type  of  instrument. 

Fbur  position  serial 
number 


QQ 


sjm 


204.7004   SupplMMnlwy  Pll  nuniMra* 

(a)  Uses  of  the  supplementary 
number.  Um  fupplementary  numbers 
with  the  basic  PO  number,  to  identify — 

(1)  Amendments  to  solicitations: 

(2)  Modifications  to  contracts  and 
agreements,  including  imivisicMied  item 
orders:  and 

.(3)  Calls  or  orders  under  contracts, 
basic  ordering  agreements,  or  blanket  . 
purchase  agreements,  issued  by  the 
contracting  office  or  by  a  DoD  activity 
other  than  the  contracting  office. 

(b)  Amendments  to  solicitations. 
Number  amendments  to  solicitations 
sequentially  using  a  four  position 
numeric  serial  number  added  to  the 
basic  pn  number  and  beginning  with 
0001,  e.g.,  N000e2-ei^-1234-0001. 

(c)  Modifications  to  contracts  and 
agreements.  (1)  Number  modifications  to 
contracts  and  agreements  using  a  six 


position  alpha-numeric  added  to  the 
basic  pn  number. 

(2)  Position  1.  Identify  the  office 
issuing  the  modificatioi>— > 

(i)  Contract  admbiistration  office,  A. 
(ii)  Contracting  office,  P. 

(3)  Positions  2  through  3.  These  are 
the  first  two  digits  in  a  serial  number. 
They  may  be  either  alpha  or  numeric. 
Use  the  letters  K,  L,  M,  N,  P.  Q,  S,  T,  U. 
V,  W,  X  Y,  or  Z  only  in  the  second 
position  and  only  in  the  following 
dnnunstanccB 

(i)  Use  K,  U  M.  N.  P.  and  Q  in  the 
second  position  only  if  the  modification 
is  issued  by  the  Air  Force  and  is  a 
provisioned  item  order. 

(ii)  Use  S,  and  only  S,  in  the  second 
position  to  identify  modifications  issued 
to  provide  initial  or  amended  shipping 
instructions  when — 

(A)  The  contract  has  either  FOB  origin 
or  destination  delivery  terms;  and 


(B)  The  price  changes. 

(iii)  Use  T.  U.  V.  W.  X.  or  Y.  and  only 
those  characters,  in  the  second  positicm 
to  identify  modifications  issued  to 
provide  initial  or  amended  shipping 
instructioos  when — 

(A)  The  contract  has  FOB  origin 
delivery  terms;  and 

(B)  Ilie  price  does  not  change. 

(iv)  Use  Z.  and  only  Z,  in  the  second 
position  to  identify  a  modification  which 
definitizes  a  letter  contract  Unless  the 
modification  definitizes  a  letter  contract, 
do  not  use  Z. 

(4)  Potitiom  4  through  6.  These 
positions  are  always  numeric.  Use  • 
separate  series  of  serial  numbers  for 
each  type  of  modification  listed  in 
paragraph  (c)(3)  of  this  section. 
Examples  of  proper  numbering  are  set 
forth  below: 
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Provisioned  Items  Order 


Nomtii  ffiodmUMOW 

(RaMTVwt  lor  oxckitiv*  UM  by  ttw  Mr  Foree  only) 

^^T  ^^0^r^  *■■    ^  ^vv  ^^n^^^^^%  ^^ 

ooooi-eoess 

K0001-K9999 

80001-S9900 

KA001-KZ909 

SA001-SZ999 

LI0001-L9990 

T0001-T9990 

B0001 -80999 

LA001-iZ999 

TA001-TZ999 

and  ao  onto 

|yi0001-M9999 

U0001-U9999 

H0001-H9990 

MA001-MZ999 

UA001-UZ999 

vwn 

N00001-N9e99 

V0001-V9900 

J0001-09999 

NA001-NZ999 

VA001-VZ999 

than 

P0001-P9999 

W0001-W9999 

R0001-R9999 

PA001-PZ999 

WA001-WZ909 

then 

Q0001-O9999 

)(0001-X9999 

AA001-HZ999 

QA001-QZ900 

)(A001-)(Z999 

then 

Y0001-Y9909 

JA001^)Z990 

YA001-YZ009 

RA001-RZ990 

(5)  If  the  contract  administration 
office  is  changing  the  contract 
administration  or  disbursement  office 
for  the  first  time  and  is  using  computer 
generated  modifications  to  notify  many 
offices,  it  uses  the  six  position 
supplementary  number  ARZ999.  If  either 
office  has  to  be  changed  again  during 
the  life  of  the  contract,  the 
supplementary  number  will  be  ARZ998, 
and  on  down  as  needed. 

(6)  Each  office  authorized  to  issue 
moiUfications  shall  assign  the 
supplementary  identification  numbers  in 
sequence  chronologically.  Do  not  assign 
the  numbers  until  it  has  been 
determined  that  a  modification  is  to  be 
issued. 

(d)  Delivery  orders  under  indefinite 
delivery  contracts,  orders  under  basic 
ordering  agreements,  and  calls  under 
blanket  purchase  agreements.  (1)  Use  a 
four  position  alpha-numeric  call  or  order 
serial  number  added  to  the  basic  Pn 
number. 

(2)  Calls  or  orders  issued  by  the  office 
issuing  the  contract  or  agreement  These 
shall  be  identified  by  using  serial 
numbers  beginning  0001  through  9999. 
When  the  numeric  identifiers  run  out 
use  alpha  characters  in  the  third  and 
fourth  positions.  Never  use  alpha 
characters  in  the  first  and  second 
positions. 

(e)  Orders  placed  against  another 
activity's  contract  or  agreement.  (1)  If 
the  office  placing  the  order  or  call  is 
different  from  the  office  identified  in  the 
basic  PII  number,  assign  an  alpha- 
numeric serial  number  to  the  order  or 
call.  The  first  and  second  positions 
contain  the  alpha  numeric  serial  number 
assigned  to  the  ordering  office  by 
Appendix  G.  Do  not  use  the  letters  A  or 
P  in  the  first  position.  The  third  and 
fourth  positions  are  a  serial  number 
assigned  by  the  ordering  office.  The 
serial  will  begin  with  01.  When  the 
numbers  exceed  99,  the  office  will 
assign  a  uniform  series  of  numeric- 


alpha,  alpha-nimieric  and  finally  alpha 
identifiers,  e.g.,  Basic  #:  N0038J-01-D- 
0001  serial  #:  TUOL 

(2)  If  an  office  is  placing  calls  or 
orders  with  NJB,  NISH,  or  UNICOR,  the 
office  shall  identify  the  instrument  with 
a  13  position  supplementary  PII  number 
using  an  F  in  the  9th  position. 
Modifications  to  these  calls  or  orders 
shall  be  numbered  in  accordance  with 
paragraph  (c)  of  this  section,  e.g..  Order 
#:  DLAlOO-91^-0001  modification  #: 
AOOOOl. 

(f)  Modifications  to  calls  or  orders. 
Use  a  two  position  alpha-numeric  suffix, 
known  as  a  call  or  order  modification 
indicator,  to  identify  a  modification  to  a 
call  or  order. 

(l)Modifications  to  a  call  or  order 
issued  by  a  purchasing  office  begin  with 
01, 02,  and  so  on  through  99,  then  Bl 
through  B9,  BA  through  BZ,  Cl  through 
C9,  and  soon  through  ZZ. 

(2)  Modifications  to  a  call  or  order 
issued  by  a  contract  administration 
office  begin  with  lA.  IB,  and  so  on 
through  9Z,  followed  by  AL  A2.  and  so 
on  to  A9,  then  AA,  AB,  and  so  on 
through  AZ. 

Sulipart  204.71— Uniform  Contract 
Una  Item  NumtMring  System 

204.7100  Scope. 

This  subpart  prescribes  policies  and 
procedures  for  assigning  contract  line 
item  numbers. 

204.7101  DefMtlons. 

Accounting  classification  reference 
number  (ACRN)  means  a  two  position 
alpha  and  numeric  control  code  used  as 
a  method  of  relating  the  long  line 
accounting  classification  citation 
number  to  detailed  line  item  information 
contained  in  the  schedule  when  the 
contract  is  to  be  assigned  to  the  Defense 
Contract  Management  Command  for 
administration. 


Attachment  means  any 
docimientation,  appended  to  a  contract 
instrument  or  incorporated  by  reference, 
which  does  not  estabUsh  a  requirement 
for  deliverables. 

Definitized  item,  as  used  in  this 
subpart  means  an  item  for  which  a  firm 
price  has  been  established  in  the  basic 
contract  or  by  modification. 

Exhibit  means  a  docimient  referred  to 
in  a  contract  line  item  or  subline  item  in 
the  schedule  of  the  contract  which  is 
attached  to  the  contract  and  which 
establishes  requirements  for 
deliverables.  The  term  shall  not  be  used 
to  refer  to  any  other  kind  of  attachment 
to  a  contract  The  DD  Form  1423, 
Contract  Data  Requirements  List  is 
always  an  exhibit  rather  than  an 
attachment 

Undefinitized  item,  as  used  in  this 
subpart  means  an  item  for  which  a  price 
has  not  been  established  in  the  basic 
contract  or  by  modification. 

204.7102    PoHcy. 

(a)  The  contracting  officer  shall  use 
the  numbering  procedures  set  forth  in 
this  subpart  in  all — 

(1)  Solicitations; 

(2)  Contracts  as  defined  in  FAR 
subpart  2.1;  and 

(3)  Any  other  document  expected  to 
become  a  part  of  a  contract 

(b)  The  numbering  procedures  apply 
to  all— 

(1)  Contract  line  items; 

(2)  Contract  subline  items; 

(3)  ExhibiU; 

(4)  Exhibit  line  items;  and 

(5)  Exhibit  subline  items. 

(c)  The  numbering  procedures  are 
mandatory  for  all  contracts,  unless — 

(1)  There  are  no  postaward  contract 
administration  functions  that  the 
contracting  officer  will  assign  to  an 
office  listed  in  the  DoD  Directory  of 
Contract  Administration  Services 
Components; 
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(2)  The  contract  is  an  indefinite 
delivery  type  for  petroleum  products 
against  which  posts,  camps,  and  stations 
issue  delivery  orders  for  products  to  be 
consumed  by  them;  or 

(3)  The  contract  is  a  communications 
service  authorization  issued  by  the 
Defense  Communications  Agency's 
Office  of  Defense  Commercial 
Communications. 

204.7109   Contract  iMllanw. 

204.7103-1    Criteria  for  eetablsMno. 

Solicitations  and  contracts  shall 
identify  the  items  or  services  to  be 
acquired  as  separate  contract  line  items 
unless  it  is  not  feasible  to  do  so. 

(a)  Contract  line  items  shall  have  all 
three  of  the  following  characteristics; 
however,  ^ere  are  exceptions  within 
the  characteristics,  which  may  make 
establishing  a  separate  contract  line 
item  appropriate  even  though  one  of  the 
characteristics  appears  to  be  missing — 

(1)  Single  unit  price.  The  item  shall 
have  •  single  unit  price  or  a  single  total 
price,  except — 

(i)  If  the  item  is  not  separately  priced 
(NSP)  but  the  price  is  included  in  the 
unit  price  of  another  contract  line  item, 
enter  N^  instead  of  the  unit  price: 

(ii)  When  there  are  associated  subline 
items,  established  for  other  than 
informational  reasons,  and  those  subline 
items  are  priced  in  accordance  with 
204.7104; 

(iii)  When  the  items  or  services  are 
being  acquired  on  a  cost-reimbursement 
contract; 

(iv)  When  the  contract  is  for 
maintenance  and  repair  services  (e.g.,  a 
labor  hour  contract)  and  firm  prices 
have  been  established  for  elements  of 
the  total  price  of  an  item  but  the  actual 
number  and  quantity  of  the  elements  are 
not  known  until  performance.  The 
contracting  officer  may  structure  these 
contracts  to  reflect  a  firm  or  estimated 
total  amount  for  each  line  item; 

(v)  When  the  contract  line  item  is 
established  to  refer  to  an  exhibit  or  an 
attachment  (if  management  needs 
dictate  that  a  unit  price  be  entered,  the 
price  shall  be  set  forth  in  the  item 
description  block  and  enclosed  in 
parentheses):  or 

(vi)  When  the  contract  is  an  indefinite 
delivery  type  contract  and  provides  that 
the  price  of  an  item  shall  be  determined 
at  the  time  a  delivery  order  is  placed 
and  the  price  is  influenced  by  such 
factors  as  the  quantity  ordered  (e.g.,  10- 
99  @  $1.0a  100-249  @  $.98  250+@l95). 
the  destinatioa  the  FOB  point,  or  the 
type  qf  packaging  require. 

(2)  Separately  identifiable.  A  contract 
line  item  must  be  identified  separately 


from  any  other  items  or  services  on  the 
contract 

(i)  Supplies  are  separately  identifiable 
if  they  have  no  more  than  one — 

(A)  National  stock  number  (NSN): 

(6)  Item  description;  or 

(C)  Manufacturer's  part  number. 

(ii)  Services  are  separately 
identifiable  if  they  have  no  more  than 
one — 

(A)  Scoi>e  of  work;  or 

(B)  Description  of  services. 

(iii)  This  requirement  does  not  apply  if 
there  are  associated  subline  items, 
established  for  other  than  informational 
reasons,  and  those  subline  items  include 
the  actual  detailed  identification  in 
accordance  with  204.7104.  Where  this 
exception  applies,  use  a  general 
narrative  description  instead  of  the 
contract  item  description. 

(3)  Separate  delivery  schedule.  Each 
contract  line  item  or  service  shall  have 
its  own  delivery  schedule,  period  of 
performance,  or  completion  date 
expressly  stated  ("as  required" 
constitutes  an  expressly  stated  delivery 
term). 

(i)  The  fact  that  there  is  more  than  one 
delivery  date,  destination,  performance 
date,  or  performance  point  may  be  a 
determining  factor  in  the  decision  as  to 
whether  to  establish  more  than  one 
contract  line  item. 

(ii)  If  a  contract  line  item  has  more 
than  one  destination  or  delivery  date, 
the  contracting  officer  may  create 
individual  contract  line  items  for  the 
different  destinations  or  delivery  dates, 
or  may  specify  the  different  delivery 
dates  for  the  units  by  destination  in  the 
delivery  schedule. 

(b)  Exhibits  may  be  used  as  an 
alternative  to  putting  a  long  list  of 
contract  line  items  in  the  schedule.  If 
exhibits  are  used,  create  a  contract  line 
item  citing  the  exhibit's  identifier.  See 
204.7105(a). 

(c)  If  the  contract  involves  a  test 
model  or  a  first  article  which  must  be 
approved,  establish  a  separate  contract 
line  item  or  subline  item  for  each  item  of 
supply  or  service  which  must  be 
approved.  If  the  test  model  or  first 
article  consists  of  a  lot  composed  of  a 
mixture  of  items,  a  single  line  item  or 
subline  item  may  be  used  for  the  lot 

(d)  If  a  supply  or  service  involves 
ancillary  functions,  like  packaging  and 
handling,  transportation,  payment  of 
state  or  local  taxes,  or  use  of  reusable 
containers,  and  these  functions  are 
normally  performed  by  the  contractor 
and  the  contractor  is  normaUy  entitled 
to  reimbursement  for  performing  these 
functions,  do  not  establish  a  separate 
contract  line  item  solely  to  account  for 
these  functions.  However,  do  identify 
the  functions  in  the  contract  schedule.  If 


the  offeror  separately  prices  these 
functions,  contracting  officers  may 
establish  separate  contract  line  items  for 
the  functions;  however,  the  separate  line 
items  must  conform  to  the  requirements 
of  paragraph  (a)  of  this  subsection. 

204.7103-2    NumtMring  procedures. 

(a)  Contract  line  items  shall  consist  of 
four  numeric  digits  0001  through  9999. 
Do  not  use  numbers  beyond  9999. 
Within  a  given  contract,  the  item 
numbers  shall  be  sequential  but  need 
not  be  consecutive. 

(b)  The  contract  line  item  number 
shall  be  the  same  as  the  solicitation  line 
item  number  unless  there  is  a  valid 
reason  for  using  different  numbers. 

(c)  Once  a  contract  line  item  number 
has  been  assigned,  it  shall  not  be 
assigned  to  another,  different  contract 
line  item  in  the  same  contract 

204.7104   Contract  suMkwItenw. 

204.7104-1    Criteria  for  estatilisMna. 

Contract  subline  items  provide 
flexibility  to  further  identify  elements 
within  a  contract  line  item  for  tracking 
performance  or  simplifying 
administration.  There  are  only  two 
kinds  of  subline  items:  those  which  are 
informational  in  nature  and  those  which 
consist  of  more  than  one  item  that 
requires  separate  identification. 

(a)  Informational  subline  items.  (1) 
This  type  of  subline  item  identifies 
information  that  relates  directly  to  the 
contract  line  item  and  is  an  integral  part 
of  it  (e.g.,  parts  of  an  assembly  or  parts 
of  a  kit),  lliese  subline  items  shall  not 
be  scheduled  separately  for  delivery, 
identified  separately  for  shipment  or 
performance,  or  priced  separately  for 
payment  purposes. 

(2)  The  informational  subline  item 
may  include  quantities,  prices,  or 
amounts,  if  necessary  to  satisfy 
management  requirements.  However, 
these  elements  shall  be  included  within 
the  item  description  in  the  supplies/ 
services  column  and  enclosed  in 
parentheses  to  prevent  confusing  them 
with  quantities,  prices,  or  amounts  that 
have  contractual  significance.  Do  not 
enter  these  elements  in  the  quantify  and 
price  columns. 

(b)  Separately  identified  subline 
items.  (1)  Subline  items  will  be  used 
instead  of  contract  line  items  to 
facilitate  payment  delivery  tracking, 
contract  fimds  accounting,  or  other 
management  purposes.  Such  subline 
items  may  be  appropriate  when  items 
bought  under  one  contract  line  item 
number — 

(i)  Are  to  be  paid  from  more  than  one 
accounting  classification: 
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(11)  Are  to  be  packaged  in  different 
sizes,  each  represented  by  its  own  NSN; 

(iii)  Have  collateral  costs,  such  as 
packaging  costs,  but  those  costs  are  not 
a  part  of  the  unit  price  of  the  contract 
line  item; 

(iv)  Have  different  delivery  dates  or 
destinations  or  requisitions,  or  a 
combination  of  the  three;  or 

(v)  Identify  parts  of  an  assembly  or  kit 
which — 

(A)  Have  to  be  separately  identified  at 
the  time  of  shipment  or  performance; 
and 

(B)  Are  separately  priced. 

(2)  Each  separately  identified  contract 
subline  item  shall  have  its  own — 

[i)  Delivery  schedule,  period  of 
performance,  or  completion  date; 

(ii)  Unit  price  or  single  total  price  or 
amount  (not  separately  priced  (NSP)  is 
acceptable  as  an  entry  for  price  or 
amount  if  the  price  is  included  in 
another  subline  item  or  a  different 
contract  line  item).  This  requirement 
does  not  apply — 

(A)  If  the  subline  item  was  created  to 
refer  to  an  exhibit  or  an  attachment  If 
management  needs  dictate  that  a  unit 
price  be  entered,  the  price  shall  be  set 
forth  In  the  item  description  block  of  the 
schedule  and  enclosed  in  parentheses; 
or 

(B)  In  the  case  of  indefinite  delivery 
contracts  described  at  204.7103- 
l(e)(l)(vi). 

(iii)  IdentificaUon  (e.g.,  NSN,  item 
description,  manufacturer's  part  number, 
scope  of  work,  description  of  services). 

(3)  Unit  prices  and  extended  amounts, 
(i)  The  unit  price  and  total  amount  for 

all  subline  items  may  be  entered  at  the 
contract  line  item  number  level  if  the 
unit  price  for  the  subline  items  is 
identical  If  there  is  any  variation,  the 


Itemtto. 


0001 

0001AA 
0001AB 
0001AC 


subline  item  unit  prices  shall  be  entered 
at  the  subline  item  level  only. 

(ii)  The  unit  price  and  extended 
amounts  may  be  entered  at  the  subline 
items  level. 

(iii)  The  two  methods  in  paragraphs 
(b)(3)  (i)  and  (ii)  of  this  subsection  shall 
not  be  combined  in  a  contract  line  item. 

(iv)  When  the  price  for  items  not 
separately  priced  is  included  in  the  price 
of  another  subline  item  or  contract  line 
item,  it  may  be  necessary  to  vtrithhold 
payment  on  the  priced  subline  item  until 
all  the  related  subline  items  that  are  not 
separately  priced  have  been  delivered. 
In  those  cases,  use  the  clause  at  252.204- 
7002,  Payment  for  Subline  Items  Not 
Separately  Priced. 

204.7104-2    Numbering  procedures. 

(a)  Number  subline  items  by  adding 
either  two  numeric  characters  or  two 
alpha  characters  to  the  basic  contract 
line  item  number. 

(1)  Information  subline  item  numbers. 
Use  numeric  characters  only  for 
information  subline  items,  running  01 
through  99.  Do  not  use  spaces  or  ^wdal 
characters  to  separate  the  subline  item 
number  from  the  contract  line  item 
number  that  is  its  root  For  example,  if 
the  contract  line  item  number  is  0001, 
the  first  three  subline  items  would  be 
000101, 000102,  and  000103.  Do  not  use  a 
designation  more  than  once  within  a 
contract  line  item. 

(2)  Separately  identified  subline 
items.  Use  alpha  characters  only  for 
separately  identified  subline  items, 
running  AA  through  ZZ.  Do  not  use 
spaces  or  special  characters  to  separate 
the  subline  item  number  from  the 
contract  line  item  number  that  is  its  root 
For  example,  if  the  contract  line  item 
number  is  0001,  the  first  three  subline 


items  would  be  OOOIAA.  OOOIAB,  and 
OOOIAC. 

(i)  Do  not  use  the  letters  I  or  O  as 
alpha  characters. 

(ii)  Use  all  24  available  alpha 
characters  in  the  second  position  before 
selecting  a  different  alpha  character  for 
the  first  position.  For  example,  AA,  AB. 
AC,  through  AZ  before  beginning  BA, 
BB,  and  BC. 

(b)  Within  a  given  contract  line  item, 
the  subline  item  numbers  shall  be 
sequential  but  need  not  be  consecutive. 

(c)  Exhibits  may  be  used  as  an 
alternative  to  setting  forth  in  the 
schedule  a  long  list  of  contract  subline 
items.  If  exhibits  are  used,  create  a 
contract  subline  item  citing  the  exhibit's 
identifier.  See  204.7105. 

(d)  ff  a  contract  line  item  involves 
ancillary  functions,  like  packaging  and 
handling,  transportation,  payment  of 
state  or  local  taxes,  or  use  of  reusable 
containers,  and  these  functions  are 
normally  performed  by  the  contractor 
and  the  contractor  is  normally  entitled 
lo  reimbursement  for  performing  these 
functions,  do  not  establish  a  separate 
subline  item  solely  to  account  for  these 
functions.  However,  do  identify  the 
functions  in  the  contract  schedule.  If 
offeror  separately  prices  these  functions, 
then  contracting  officers  may  establish 
separate  subline  items  for  the  functions; 
however,  the  separate  subline  items 
must  conform  to  the  requirements  of 
204.7104-1. 

(e)  The  following  examples  illustrate 
subline  items  numbering — 

(1)  Subline  items  structured  to  identify 
destinations  for  identical  items, 
identically  priced  (delivery  schedule 
shall  be  established  for  each  subline 
item,  not  the  contract  line  item). 


Supplies/ sefvice 


Alloy. 


NSN  1615-00-691-6620  Shim.  Alumtnum 

PRON  A1-&-63821-M1-M1-ACn:AA. 
A3168R-9030-402S  A2537M  IPQ  2  ROD:  334  PROJ:  501 . — 
A3168R-9030-4026  A51AXBM  IPD:  2  ROD:  325  PROJ.  502_ 
A316eR-9030-«O27  A87KBCM  IPD:  2  ROD:  349  PROJ:  503  „ 


Apbl,  Rotor.  HeNcoplar 


Quantity 


10 
10 
15 


Unit 


EA 
EA 
EA 


Unit  price 


S100.00 
100.00 
100.00 


Amount 


SI. 000.00 
1,000.00 
1.500.00 


(2)  Subline  items  structured  to  identify 
destinations  for  identical  items,  not 


identically  priced  (delivery  schedule 


shall  be  established  for  each  subline 
item,  not  the  contract  line  item). 


nam  No. 


0001 

0001AA 
OOOIAB 
OOOIAC 


Supplies/aervlce 


Alloy, 


NSN  1615-00-601-6620  Shim.  AlumirMm 
PRON  A1-e-63a21-M1-M1  ACRiAA. 

A316eR-e030-402S  A2537M  IPD:  2  ROD:  334  PROJ:  501 

A3ieSR-9030-40aS  A51AX8M  IPO:  2  ROO:  325  PROJ:  502..„ 
A316SR-e030-4027  A67KBCM  IPO:  2  ROO:  348  PROJ:  503 ... 


Apbl,  Rotor,  H«licopter 


Quantity 


10 
20 

30 


UnM 


EA 
EA 
EA 


UnRprio* 


$100.00 
99.00 
98.00 


NOTE:  DiftarMwe  in  pricM  lor  Identical  ttwns  is  due  to  separate  desbnationt  tor  FOB  destinatton  delivery. 


Amount 


$1,000.00 
1.960.00 
^940.00 
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(3)  Subline  items  structured  to  identify     identicsUy  priced  (delivery  schedule 
different  sixes  of  sn  item  that  are 


shall  be  established  for  each  subline 
item,  not  the  contract  line  item). 


NMRNa 

SupplM/— viot 

QuanSly 

UnN 

Unttprtot 

Amoum 

0013 

BaaiB  InaMMl,  Cow  MUmMmt  WM^  TVp*  H,  Ctaaa  1    . 

PR 

t38^ 

t13,422M 

001 3AA 

SJW-40-4W-W1  9n  tH __.., 

80 

70 

30 

200 

OOiaAB 

9dgo-ili>-Wf-«*^9nW 

0013AC 

•4m-40-«ff-Sffff1  8b«  ON 

0013AO 

fA';rvo<>-<MUMUS'^  9iTt  W 

Non:  UnN  prtM  and  toM  amouM  ahoiim  at  few  llMn  (aval  rattMT  ttwi  M  MMrw  Mam  lt««L 


(4)  Subline  items  structured  to  identify     identically  priced  (delivery  schedule 
different  sizes  of  an  item  that  are  not 


nawi  No* 


0002 

0OQ2AA 
0002AB 

0002AC 
0002AO 

oooeAE 


.^^ 


Supplaa/aacvtoa 


shall  be  established  for  each  subline 
item,  not  the  contract  line  item). 


Body  Arnnr  Ground  Troops  VariaUa  Typa  Smoi  Arma,  FmgmanMlon  ProtacttM 

Nyton  Fas  vaat.  From  and  Back  Plaiaa,  Caramic  PMa,  Typa  L 
Rral  AfSda  


8470-00-141-0036  Madhan  Ragulv. 

8470-00-14l-<»a6  Larga  RagiSar 

8470-00-141-0037.  Madkm  Lono— 
e470-<)0-141-0e3e.  Large  Long 


Quantty 


1 
1036 

625 
1237 

804 


UnN 


LO 
8E 
8E 
SE 
SE 


UnN  pifea 


NSP 

8331.77 

366.77 

346.77 

365.77 


Amount 


642.306.72 
222,356.25 
428,054.40 
204,070.06 


(5)  Subline  items  structured  to  provide 
the  capability  for  relating  subordinate 
separately  priced  packaging  costs  to  the 
overall  contract  line  item.  (Separate 


delivery  schedules  shall  be  established 
for  the  subline  item  identifying  the 
contractor's  product  and  for  the  subline 
item  identifying  packaging.  No  schedule 


will  be  established  for  the  contract  line 
item.) 


Nam  No. 

SuppSaa/aanrioa 

Quantty 

UnN 

UnNpriM 

Amount 

0001 

fl10A-00.4l3ft.4VMW  MVMO  Raf  Nn  flAMM-W?  AniMliaa  Ikikw  ATR-  AA 

2 

2 

EA 
EA 

82305.87 
280.58 

0001 AA 

aiflS-in.«3fi.«fim  903flO  IW  No  eaaU-W?  AimalVrf  Ii0^>r      

$5,701.74 
570.16 

0001AB 

(6)  Subline  items  structured  to  identify 
different  accounting  classifications  for 
identical  items  (delivery  schedule  shall 


be  established  for  each  subline  item,  not 
the  contract  line  item). 


A|:  ITXlMKMSSOnWMlOOOOOlS 

Aic-  iTXinsiaiTanTsaBuooams 
AL  iTXiaasmsositsaaiaaoans 


NamNa 

Suppfea/aa(v<c« 

OuanMy 

Ur« 

Unttprioa 

Amount 

UUU^ 

Pl4M  DKMtar  KV..ai9/A.V:).1fi                 

EA 

$3,037.40 

0002AA 

PliM  DM»ite  KY-ai9/ASO.ia  ACR:  AJ               

2 

6 
2 

$6.074M 

18,224.40 

6,074.80 

0002AB 

PuiM  OM»te  KV-319/ASO.10  ATR- AK  

0002AC 

PliM  Daeodw  KY.ai2/ASO-ia  ACR:  AL ,     ,, 

NOTE:  UnN  prioa  ma 

y  ba  ahown  at  few  Nam  lawat  and  Mai  amounia  ahown  at  auMna  Nam  laval 

(7)  Subline  items  structured  to  identify     and  price  shall  be  established  for  each 
parts  of  an  assembly  (delivery  schedule       identified  part  at  the  subline  item  level 


Nam  No. 


0003 

0003AA 

0003AB 

0003AC 

0OO3AF 


Suppii«8/Mrvtc« 


Automalc  Oagauaing  Syatam  Conaiaang  ot  (2aa  $62,061;  $103,122  totaO 


Rwnols  CotAtoI  'TfWf mi  II  nil  III ,,,. 1 

Po«Mr  Supply  (M  Col)  SSM  Typa  145  Ampa,  220  V  DC)- 
Powar  Supply  (A  Col)  SSM  Typa  (118  An^a,  220  V  DC). 


not  for  the  assembly  at  the  contract  line 
item  level). 


Quantty 


UnN 


EA 
EA 
EA 
EA 


UnN  price 


$52,061.00 
NSP 
NSP 
NSP 


Amount 


$104.12ZOO 


(8)  Subline  items  structured  to  identify     price  shall  be  established  for  each 
parts  of  a  kit  (delivery  schedule  and  identified  part  at  the  subline  item  level. 


not  for  the  kit  at  the  contact  line  item 
level). 
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6071 


Mim  No. 


0031 

0031AA 
0031AB 
0031AC 
0031 BF 


SuppHaa/aawtea 


Comamon  KR  to  Comart  Torpedo  MK  45  Mod  0  to  Torpedo  MK  45  Mod  1  (50 

Kt «  $10388.52:  $643,426  totaT). 
Inlagrator  Aaay  U>  620106. 


Pulaa  Generator  Aaay  U)  587568.. 

Orlva  SheR  Aaay  LO  S87SS0 

Actual  Panel  Aaay  LO  542024  — 


Quantty 


50 
50 
50 
60 


UnN 


EA 
EA 
EA 
EA 


UnNprtoa 


$10,868.52 
NSP 
NSP 
NSP 


Amount 


$543,426.00 


Note  In  Ihia  aKVivIa,  «w  pttoaa  Of  aublina  Narna  0031AB  Ovoui^  0031ABF  are  htcluded  in  ttia  imagrator  Asaernbty. 


204.710S  Contract  extiMts  and 
attaclNnents. 

(a)  Use  of  exhibits.  (1)  Exhibits  may 
be  used  instead  of  putting  a  long  list  of 
contract  line  items  or  subline  items  in 
the  contract  schedule.  Exhibits  are 
particularly  useful  in  buying  spare  parts. 

(2)  When  using  exhibits,  establish  a 
contract  line  item  and  refer  to  the 
exhibit. 

(3)  Identify  exhibits  individually. 

(4)  Each  exhibit  shall  api^y  to  only 
one  contract  line  Item  or  subline  item, 
except — 

(i)  One  exhibit  may  apply  to  one  or 
mbre  option  line  item(8)  when  the  data 
required  under  the  exhibits  is  identical 
in  all  respects  except  the  period  during 
which  the  option  is  to  be  exercised;  and 

(ii)  An  exhibit  may  apply  to  more  than 
one  contract  line  if  the  exhibit  is  not 
separately  priced  and  the  exhibit 
deliverable  is  identical  for  all  applicable 
contract  line  items. 

(5)  More  than  one  exhibit  may  apply 
to  a  single  contract  line  item. 

(6)  Data  items  on  a  DD  Form  1423, 
Contract  Data  Requirements  List  may 
be  either  separately  priced  or  not 
separatdy  priced. 

(i)  Separately  priced.  When  data  are 
separately  priced  enter  the  price  in  only 
one  place  in  the  contract:  in  either 
section  B  of  the  contract  schedule  or  on 
the  DD  Form  1423.  Whichever  place, 
display  the  price  there  consistently 
throu^out  the  contract 

(A)  Section  B.  If  the  prices  are  entered 
in  section  B  of  the  schedule,  detach 
Blocks  16  and  17  of  the  DD  Form  1423 
and  file  elsewhere  in  the  contract  file.  If 
the  prices  are  entered  on  the  DD  Form 
1423,  do  not  detach  Blocks  16  and  17  of 
the  DD  Form  1423. 

(B)  DDForm  1423.  If  the  prices  are 
entered  on  the  DD  Form  1423,  the  price 
of  all  separately  priced  deliverable  data 
items  attributable  to  a  line  item  shall  be 
totalled  and  included,  for  information 
purposes,  in  parentheses,  below  the 
supplies  services  for  that  line  item,  in 
section  B  of  the  schedule. 

(ii)  NSP.  Include  prices  in  a  priced 
contract  line  item  or  subline  item. 
Detadi  Blodcs  17  and  18  of  die  IX)  Form 
1423  and  retain  them  elsewhere  as 
required 


(7)  The  contracting  officer  may 
append  attachments  to  exhibits,  as  long 
as  the  attachment  does  not  identify  a 
deliverable  requirement  which  has  not 
been  established  by  a  contract  or 
exhibit  line  or  subline  item. 

(b)  Numbering  exhibits  and 
attachments.  (1)  Use  alpha  characters  to 
identify  exhibits.  Hie  alpha  characters 
shall  be  either  single  or  double  capital 
letters.  Do  not  use  the  letters  I  or  O. 

(2)  Exhibit  identifiers  need  not  be 
eiUier  consecutive  or  sequential. 

(3)  Once  an  identifier  has  been 
assigned  to  an  exhibit  do  not  use  it  on 
another  exhibit  in  the  same  contract 

(4)  The  identifier  shall  always  appear 
in  the  first  or  first  and  second  positions 
of  all  applicable  exhibit  line  item 
numbers. 

(5)  If  the  exhibit  has  more  than  one 
page,  cite  the  procurement  instrument 
identification  number,  exhibit  identifier, 
and  applicable  contract  line  or  subline 
item  number  on  each  page. 

(6)  Use  numbers  to  identify 
attachments. 

(c)  Numbering  exhibit  line  items  and 
subline  items.  (1)  Criteria  for 
establishing.  TTie  criteria  for 
establishing  exhibit  line  items  and 
subline  items  is  the  same  as  those  for 
establishing  contract  line  items  and 
subline  items  (see  204.7103  and  204.7104, 
respectively). 

(2)  Procedures  for  numbering,  [i] 
Number  items  in  an  exhibit  in  a  manner 
similar  to  contract  line  items  and 
subline  items. 

(ii)  Number  line  items  using  a  four 
position  number. 

(A)  The  first  position  or  the  first  and 
second  position  contain  the  exhibit 
identifier. 

(B)  The  third  and  fourth  positions 
contain  the  alpha  or  numeric  characters 
assigned  to  the  line  item. 

(iii)  Assign  alpha  or  numeric 
characters  to  the  line  item  on  the  basis 
of  the  same  criteria  outlined  in  contract 
subline  items  at  204.7104. 

(iv)  Exhibit  line  item  numbers  shall  be 
sequential  within  the  exhibit 

(3)  Examples,  (i)  Two  position  aerial 
number  for  double  letter  exhibit 
ideatifier. 


Cumulativa  No.  of 


1-33. 


442-475 

476-608 


Serial  No.  aequenoe 


01  ttvu  08,  ttwn  OA  thru  OZ. 

then 
10  thru  18.  Sfen  1A  thru  1Z, 

then 
20  thni  28,  two  2A  thru  2Z. 

30  thru  30,  ««en  3A  thnj  3Z. 

40  ttw  48.  tt>en  4A  thru  4Z, 

SO  thru  59.  •)eo  5A  thru  5Z, 

then 
60  tttfu  09.  ttien  6A  thru  6Z. 

than 
70  «vu  79.  t>en  7A  thru  7Z, 

80  thru  88,  then  6A  Svu  8Z. 

00  thru  09,  then  OA  t«u  ez. 

than 
AO  thru  AO,  Stan  AA  S»u  AZ, 

ttwn 
80  thru  BO.  Stan  BA  Smi  BZ. 

than 
OO  tMU  C9.  Own  CA  thru  CZ. 

ttwn 
00  Swu  09.  tt>en  OA  thru  DZ, 

B>  Smu  E9.  Sien  EA  thru  EZ, 


FO  N«ru  F9,  tt>en  FA  thru  FZ, 

then 
GO  thru  G9.  ttwn  GA  ttvu  GZ, 


-  HO  thru  H9.  men  HA  ttwu  HZ. 


JOSwu  JO.  than  JA  thni  JZ, 

then 
KO  thnj  KO.  S>en  KA  Svu  KZ, 


U>  thnj  L9.  then  LA  thru  LZ, 


MO  thnj  M9,  then  MA  thru  MZ. 

then 
NO  thru  N9.  ttwn  NA  Svu  NZ. 


PO  ttvu  P9,  ttten  PA  ttvu  PZ, 

ttien 
QO  thai  09.  ttwn  QA  ttni  QZ, 

ttwn 
RO  ttvu  R9.  ttwn  RA  ttvu  RZ, 

ttwn 
SO  ttvu  99.  ttwn  SA  ttvu  SZ. 


TO  ttvu  T9.  ttwn  TA  ttvu  TZ, 

ttwn 
UO  ttvu  U9.  ttwn  UA  ttvu  UZ, 

than 
VO  ttmt  V9.  ttwn  VA  ttvu  VZ, 


WO  ttvu  W9.  ttwn  WA  ttvu  WZ, 


XO  ttvu  X9.  ttwn  XA  ttvu  XZ, 

ttwn 
YO  ttvu  YO,  ttwn  YA  ttvu  YZ. 


20  Sn  Z8,  ttwn  ZA  ttvu  ZZ 
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(ii)  Three  pou'tion  numbers. 


CumuMtMNaof 


374-407- 


442-1121 „ 
1122-1156. 

1156-1180. 

1190-1223 

1224-1257. 

1256-1461 . 
1462-1486. 

1486-1529. 

1530-1563. 


1564-2277. 
2278-2311. 

2312-2348. 

2346-2379. 

2360-2413- 

2414-2617. 
2618-2661. 

2662-2686  .• 

2686-2719. 

2720-3433. 
3434-3467. 

3468-3501. 


3502-10403.... 
10404-10437- 

10438-10471- 

10472-10709.. 
10710-10743.. 

10744-10777- 

1077S-10811. 

10812-11525- 
11528-11569- 


ScrWNa  MquanM 


001  ffvu  008, 

OOZ.ttwn 
010  ttvu  019. 

01Z.ttMn 
020  ttvu  029, 

02Z.ttwn 
030  ttvu  039, 

03Z«id 
aoonto 
060  ttvu  009, 

09Z,ttwn 
OAO  ttvu  0A9. 

OAZ.ttwn 
Oeo  ttvu  069, 

0eZ,ttMn 
OCO  ttvu  0C9, 

OCZ,and 
•oonto 
OZO  ttvu  0Z9, 

OZZ,ttMn 
100  ttvu  106, 

10Z.ttwn 
110  ttvu  119, 

1lZ,ttwn 
120  ttvu  129, 

12Z,«id 
•oonto 
190  ttvu  199, 

19Z,tt««i 
1A0  ttvu  1A9, 

1AZ,ttwn 
1B0  ttvu  1B9. 

1BZ.WKI 
•oonto 
1Z0  ttvu  129, 

1ZB.  ttMn 
200  thru  109, 

10Z.ttMn 
210  ttvu  219, 

21Z.ttwn 
220  ttvu  229, 

22Z.and 
•oonto 
290  ttvu  299, 

29Z.ttMn 
2A0  ttvu  2A8. 

2AZ.ttwn 
280  ttvu  2B9, 

2BZ.and 
•oonto 
2Z0  ttvu  229. 

2ZZ.ttMn 
300  ttvu  309, 

302.  «id 
•oonto 
900  thru  909. 

90Z.  ttwn 
910  ttvu  919. 

912.  wid 
•oonto 
990  ttvu  999. 

992.ttwn 
OAO  ttvu  9A9, 

9AZ.ttMn 
960  ttvu  989, 

962.  and 
•oonto 
920  ttvu  929, 

922 


OOA  ttvu 
01A  ttvu 
02A  ttvu 
03A  ttvu 

OOA  ttvu 
OAA  ttvu 
068  ttvu 
OCA  ttvu 


02A  ttvu 

10A  ttvu 

11A  ttvu 

12A  ttvu 

ISA  ttvu 

1AA  ttvu 

leA  ttvu 

1ZA  ttvu 

10A  ttvu 

21A  ttvu 

22A  ttvu 

29A  ttvu 

2AA  ttvu 

2eA  ttvu 

22A  ttvu 

302  ttvu 

90A  ttvu 

91A  ttvu 

99A  ttvu 

OAA  ttvu 

96A  ttvu 

ttMn  92A  ttvu 


204.7106   Contract  modNlettiona. 

(a)  In  general,  use  existing  contract 
line  or  subline  item  numbers  or  exhibit 
line  item  numbers  in  modifications 
unless  the  modification  adds  new  items. 
If  new  items  are  added,  assign  new 


contract  line  or  subline  item  numbers  or 
exhibit  line  item  numbers,  in  accordance 
with  the  procedures  established  at 
204.7103,  204.7104,  and  204.7105. 

(b)  Modifications  to  existing  contract 
line  items  or  exhibit  line  items.  (1)  If  the 
modification  relates  to  existing  contract 
line  items  or  exhibit  line  items,  the 
modification  shall  refer  to  those  item 
numbers. 

(2)  If  the  contracting  officer  decides  to 
assign  new  identifications  to  existing 
contract  or  exhibit  line  items,  the 
following  rules  apply — 

(i)  Definitized  and  undefinitized 
items.  (A)  The  original  Une  item  or 
subline  item  number  may  be  used  if  the 
modification  applies  to  the  total  quantity 
of  the  original  line  item  or  subline. 

(B)  The  original  line  item  or  subline 
item  number  may  be  used  if  the 
modification  makes  only  minor  changes 
in  the  specifications  of  some  of  the  items 
ordered  on  the  original  line  item  or 
subline  item  and  the  resulting  changes  in 
unit  price  can  be  averaged  to  provide  a 
new  single  unit  price  for  the  total 
quantity.  If  the  changes  in  the 
specifications  make  the  item 
significanUy  distinguishable  bom  the 
original  item  or  the  resulting  changes  in 
unit  price  cannot  be  averaged,  create  a 
new  line  item. 

(C)  If  the  modification  affects  only  a 
partial  quantity  of  an  existing  contract 
or  exhibit  line  item  or  subline  item  and 
the  change  does  not  involve  either  the 
delivery  date  or  the  ship-to/mark-for 
data,  the  original  contract  or  exhibit  line 
item  or  subline  item  number  shall 
remain  with  the  unchanged  quantity. 
Assign  the  changed  quantity  the  next 
available  number. 

(ii)  Undefinitized  items.  In  addition  to 
the  niles  in  paragraph  (b](2)(i)  of  this 
section,  the  following  additional  rules 
apply  to  undefinitized  items — 

(A)  If  the  modification  is  undefinitized 
and  increases  the  quantity  of  an  existing 
definitized  item,  assign  the  undefinitized 
quantity  the  next  available  number. 

(B)  If  the  modification  increases  the 
quantity  of  an  existing  undefinitized 
item,  the  original  contract  or  exhibit  line 
item  or  subline  item  may  be  used  if  the 
unit  price  for  the  new  quantity  is 
expected  to  be  the  same  as  the  price  for 
the  original  quantity.  If  the  unit  prices  of 
the  two  quantities  will  be  different, 
assign  the  new  quantity  the  next 
available  number. 

(C)  If  the  modification  both  affects 
only  a  partial  quantity  of  the  existing 
contract  or  exhibit  line  or  subline  item 
and  definitizes  the  price  for  the  affected 
portion,  the  definitized  portion  shall 
retain  the  original  item  number. 
However,  if  the  modification  definitizes 


the  price  for  the  whole  quantity  of  the 
line  item,  and  price  impact  of  Uie 
changed  work  can  be  apportioned 
equally  over  the  whole  to  arrive  at  a 
new  unit  price,  the  quantity  with  the 
changes  can  be  added  into  the  quantity 
of  the  existing  item.  If  there  is  any 
undefinitized  portion  of  the  item,  assign 
it  the  next  available  number. 

(D)  If  the  modification  affects  only  a 
partial  quantity  of  an  existing  contract 
or  exhibit  line  or  subline  item  but  does 
not  change  the  delivery  schedule  or 
definitize  price,  the  unchanged  portion 
shall  retain  the  original  contract  or 
exhibit  line  or  subline  item  number. 
Assign  the  changed  portion  the  next 
available  number. 

204.7107   Contract  accounting 
daseHlcation  reference  number  (ACRNy. 

(a)  Use  ACRNs  when  the  contract  is 
to  be  assigned  to  the  Defense  Contract 
Management  Command  for 
administration.  In  no  case  shall  an 
ACRN  apply  to  more  than  one  long  line 
accounting  classification  number. 

(b)  ACRNs  are  used  to  process  certain 
contract  data  through  the  Military 
Standard  Contract  Administration 
Procedures  (MILSCAP)  system.  The 
MILSCAP  system  uses  tiie  ACRN  to 
relate  certain  contract  administration 
records  to  the  long  line  accounting 
classification  used  to  obligate  funds  on 
the  contract  Among  these  records  are 
the  accounting  classification  trailer    . 
record,  the  supplies  schedules  data 
record,  and  the  services  Une  item  data 
record.  ACRNs  are  also  used  to 
associate  the  various  record  formats  of 
the  contract  payment  notice  as 
described  in  chapter  9  of  the  MILSCAP 
Manual,  DoD  4000.25-5-M. 

(c)  Assigning  the  ACRNs  is  the 
responsibiUty  of  the  contracting  office 
executing  a  contract,  basic  ordering 
agreement,  or  blanket  purchase 
agreement.  This  authority  shall  not  be 
delegated.  If  more  than  one  office  will 
use  the  contract  (e.g.,  ordering  officers, 
other  contracting  officers),  the  contract 
must  contain  instructions  for  assi^iing 
ACRNs. 

(d)  Procedures  for  establishing 
ACRNs.  ACRNs  consist  of  a  two 
position  alpha  and  numeric  code 
assigned  to  each,  discrete  accounting 
classification  within  each  contract  Do 
not  use  the  letters  I  and  O. 

(e)  Using  the  ACRN  in  Uie  contract.  (IJ 
Show  the  ACRN  as  a  detached  prefix  to 
the  long  line  accounting  classification 
number  in  the  accounting  and  . 
appropriation  data  block  or,  if  there  are 
too  mcmy  numbera  to  fit  reasonably  in 
that  block,  in  section  G  (Contaract 
Administration  Data). 
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(2)  ACRNs  need  not  prefix  long  line 
numbers  if  the  long  line  numbers  are 
present  in  the  contract  only  for  the 
transportation  officer  to  cite  to 
Government  bills  of  lading. 

(3)  If  the  contracting  officer  is  making 
a  modification  to  a  contract  and  using 
the  same  long  line  numbers,  which  have 
had  ACRNs  assigned  to  them,  the 
modification  need  cite  only  the  ACRNs 
in  the  accounting  and  appropriations 
data  block  or  on  the  continuation  sheets. 

(f)  Showing  the  ACRN  in  the  conti-act 
If  there  is  more  than  one  ACRN  in  a 
contract  show  the  ACRN  in  several 
places  in  the  schedule,  except  this  does 
not  apply  to  cost-reimbursement 
contracts. 

(1)  Ship-to/mark-for  block.  Show  the 
ACRN  beside  the  identity  code  of  each 
activity  in  the  ship-to/mark-for  block 
unless  only  one  accounting 
classification  appUes  to  a  line  item  or 
subline  item.  Only  one  ACRN  may  be 
assigned  to  the  same  ship-to/mark-for 
within  the  same  contract  line  or  subline 
item  number  unless  multiple  accounting 
classifications  apply  to  a  single  unit  so 
the  quantity  cannot  be  divided  to  relate 
to  a  single  accounting  classification.  If 
this  latter  circumstance  occurs,  the 
contract  shall  provide  sufficient 
information  under  the  heading  Payment 
Instructions  for  Multiple  Fund 
Accounting  Citations  to  permit  proper 
payment  and  funds  accounting. 

(2)  Supplies/services  column.  If  only 
one  accounting  classification  applies  to 
a  line  item  or  a  subline  item,  then  the 
ACRN  may  be  shown  in  the  supplies/ 
services  column  near  the  item 
description. 

(3)  Schedule.  Show  tiie  ACRN  in  tiie 
schedule  in  the  following  manner 

ACR:1D 

3.  Part  215  is  revised  to  read  as 
follows: 

PART  215-CONTRACnNQ  BY 
NEGOTIATION 

Subpart  215.4— Solicitation  and  Receipt  of 
Proposals  and  Quotations 

215.414  Forms. 

Subpart  215.6— Source  Selection 

215.607  Disclosure  of  mistalces  hetore 
award. 

215.608  Proposal  evaluation. 
215.611  Best  and  final  offers. 
215.613    Alternate  source  selection 

procedures. 
215.613-70    Four-step  source  selection 
procedures. 

Subpart  215.7— Make-or«uy  Programs 
215.704    Items  and  vioA  included. 


Subpart  215.a-Price  Negotiation 

215.801    Definitions. 

215J04    Cost  or  pricing  data. 

215.804-3    Exemptions  from  or  waiver  of 

submission  of  certified  cost  or  pricing 

data. 
215.804-6    Procedural  requirements. 
215.804-7    Defective  cost  or  pricing  data. 
215.804-8    Contract  clauses. 

215.805  Proposal  analysis. 
215.805-5    Field  pricing  support. 
215.805-70    Cost  realism  analysis. 

215.806  Subcontract  pricing  considerations. 
215.806-1    General. 

215.806-3    Field  pricing  reports. 

215.807  Prenegotiation  objectives. 

215.808  Price  negotiation  memorandum 

215.809  Forward  pricing  rate  agreements. 
215J10    Should-cost  analysis. 

215.811    Estimating  systems. 
215.611-70    Disclosure,  maintenance,  and 
review  requirements. 

215.870  Industrial  modernization  incentives 
program. 

215.870-1    Policy. 

215.870-2    General. 

215.670-3    Incentives. 

215.670-4    IMIP  business  agreement 

215.870-5    Contract  requirements. 

215.870-6    Contract  clause. 

215.871  Production  special  tooling  and 
production  special  test  equipment  (PST/ 
PSTE). 

215.871-1    Definitions. 
215.871-2    General. 
215.871-3    Contract  requirements. 
215.671-4    Payment  of  PST/PSTE  on 

contracts  subject  to  10  U.S.C.  2329. 
215.871-5    Adjustments  for  profit  and 

facilities  capital  cost  of  money. 

215.872  Work  measurement  systems. 
215.872-1    Definition. 

215.872-2  Policy. 

215.872-3  General. 

215.872-4  Applicability. 

215.872-5  Contract  clause. 

Subpart  215.9— Prom 

215.902  Policy. 

215.903  Contracting  officer  responsibilities. 
215.905    Profit-analysis  factors. 
215.905-1    Conunon  factors. 

215.970  DC  Form  1547.  Record  of  Weighted 
Guidelines  Method  Application. 

215.971  Weighted  guidelines  method 
215.971-1    General. 

215.971-2    Performance  risk. 

215.971-3    Contract  type  risk  and  working 

capital  adjustment. 
215.971-4    Facilities  capital  employed 

215.972  Modified  weighted  guidelines 
method  for  nonprofit  organizations. 

215.973  Alternate  structured  approaches. 

215.974  Fee  requirements  for  cost-plus- 
award-fee  contracts. 

215.975  Reporting  profit  and  fee  statistics. 

Subpart  215.10— Preaward,  Award,  and 
Postaward  Notifications.  Protests,  and 
Mistakes. 

215.1003    Debriefing  of  unsuccessful  offerors. 
Authority:  6  U.S.C.  301.10  U.S.C  2202,  "  jD 
Directive  5000.35.  FAR  subpart  1.3. 


SubfMut  215.4— Solicitation  and 
Receipt  of  Propoaala  and  Quotatlona 


215.414 

This  does  not  preclude  use  of  letter 
RFPs  and  RFQs,  provided  their  use 
compUes  with  other  requirements  of  the 
FAR  and  this  regulation. 

SubfMut  215.6— Source  Selection 
215.607   Disclosure  of  mistakes  l>efore 


(c)(3]  The  designee  is  the  head  of  tiie 
contracting  activity,  who  may  redelegate 
this  authority  to  the  chief  of  the 
contracting  office. 

215.608    Proposal  evaluatloa 

(bJUnless  otherwise  specified  in 
department/agency  regulations,  the 
contracting  officer  shall  make  the 
written  determinaUon. 

215411    Best  and  final  offers. 

(c)(i)'Before  requesting  an  additional 
(second  or  subsequent)  best  and  final, 
the  contracting  officer  shall  obtain 
approval  from — 

(A)  The  source  selection  authority  and 
the  service  acquisition  executive  (SAE) 
for  competitive  negotiated  acquisitions 
under  formal  source  selection  (see  FAR 
15.612).  The  SAE  may  delegate  tiiis 
authority  to  a  level  no  lower  than  the 
head  of  the  contracting  activity. 

(B)  The  head  of  the  contracting 
activity  (HCA)  for  all  other  competitive 
negotiated  acquisitions.  The  HCA  may 
delegate  this  authority  to  a  level  no 
lower  than  the  chief  of  the  contracting 
office. 

(ii)  Each  HCA  shall  establish  a  system 
for  reporting  and  documenting 
additional  requests  for  best  and  final 
offers.  Systems  shall  include  as  a 
minimum — 

(A)  The  total  number  of  competitive 
negotiated  acquisitions  awarded; 

(B)  The  number  of  those  acquisitions 
for  which  an  additional  request  for  best 
and  final  offers  was  approved  and 
issued:  and 

(C)  The  reasons  for  approving  each 
additional  request  for  best  and  final 
offers. 

(iii)  To  ensure  that  additional  requests 
for  best  and  final  offers  are  used  only 
when  necessary  and  unavoidable,  HCAs 
shaU— 

(A)  Periodically  analyze  data 
collected  under  paragraph  (c)(ii)  of  this 
section; 

(B)  Take  appropriate  corrective 
action,  e.g.,  training,  revising  approval 
levels;  and 

(C)  Provide  periodic  summary  reports 
to  the  SAE  as  specified  in  department/ 
agency  regulations. 
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tIMIS    HiiWWlillHBIIllllMBn 


t1Sjl1»-70 


(a)  Gvteral.  Th*  fow^t^  MMice 
selactkm  procadui*  k  detignMl  for  Hmm 
situations  where  the  GovenuneBt 
wishes  to  focus  on  technical  excellence. 
Proposals  ar*  tvahiatad.  a  oompetitiva 
range  established,  and  an  apparent 
winner  selected  without  discussions  of 
proposal  deficiencies  (a  deficiency  Is 
defined  as  that  part  of  an  offeror's 
proposal  wHiich  would  not  satisfy  the 
Government's  requirements]. 
Negotiations  are  conducted  only  in  tfie 
final  step  and  only  with  the  apparent 
successful  offeror. 

(b)  Applicability.  Pour^tep  source 
selection  procedures  may  be  used  for — 

(1)  Competitively  negotiated  research 
and  development  acquisitions  with  an 
estimated  value  of  t2  adllion  or  more;  or 

(2]  Other  acquisitions  as  permitted  by 
department/agency  regulations,  except 
those  in  paragraph  (c)  of  this  subsection. 

(c)  Restrictions.  Four-step  source 
selection  procedures  shall  not  be  used 
for  acquisitions  which— 

(1)  Will  require  extensive  discussion 
and  negotiationa; 

(2)  Use  the  authority  of  FAR  ^J30Z-2i 

(3)  Are  solely  for  personal  or 
nonpersonal  services; 

(4)  Are  for  architect-engineer  services; 
or 

(5)  Have  an  estimated  vahie  of  less 
than  12  milhon. 

(d)  Solicitations.  (1)  Inchide  the 
following  special  provisions  in  four-step 
source  selection  solicitations — 

(i)  Explanation  of  the  fbtir-step 
concept  and  procedures; 

(ii)  Statement  regarding  the  relative 
importance  of  teclmical/system 
performance  criteria; 

(iii)  Notification  that  the  contracting 
officer  may  reject  proposals  with 
unrealistic  technical  schedule,  cost,  or 
price  commitments  since  unrealistic 
commitments  reflect  an  inherent  lack  of 
technical  competence  or  indicate  a 
failure  to  comprehend  the  complexity 
and  risks  of  the  requirements; 

(iv)  Schedule  of  planned  source 
selection  events,  hidading  specific  dates 
for  the  sequential  snbmisi^  of 
separate  technical  and  cost  proposah 

(v)  Requirement  for  the  technical 
proposal  to  include — 

(A)  Identification,  when  appropriate, 
of  trade-offs  (with  illustrative  cost 
estimate  impacts)  among  performance, 
production  costs,  operating  and  support 
costs,  schedule  and  logistics  support 
factors;  and 

(B)  faiformation  showing  that  the  goals 
for  design  to  cost  and  operating  and 


support  costs  (when  used)  will  be 
achieved  when  the  item  enters 
production; 

(vi)  Requirement  for  the  cost  proposal 
to  inchide  detailed  cost  hifbnnation 
supporting  the  technical  proposal  and 
the  cost  factors  in  the  evaluation 
criteria; 

(vii)  Statement  that  both  technical  and 
cost  discussions  will  be  limited  as 
described  in  paray^phs  (e)  and  (f)  of 
tills  subeectioa:  and 

(viii)  Notification  tiiat  the  contracting 
officer  will  only  negotiate  witii  the 
selected  ofleror,  and  that  offerors'  initial 
technical  and  cost  proposals  should  be 
their  best  offier. 

(2)  Establish  earty  and  open  dialogue 
with  prospective  offerors  to  ensure  their 
understanding  of  the  Government's 
needs,  since  tibe  evaluation  will  be 
conducted  with  limited  discussions  and 
without  disclosing  deficiencies  in  offeror 
proposals.  Ways  of  establishing  thia 
dialogue  are — 

(i)  Presobdtation  notices; 

(ii)  Presobdtation  conferences; 

(iii)  Preproposal  conferences; 

(iv)  Informal  soUdtations;  and 

(v)  Tailoring  of  specifications. 

(e)  Step  one— evaluation  oftectmical 
proposals.  (1)  The  sequence  of  step 
one — 

(i)  Evaluate  all  technical  proposals; 

(ii)  Condud  limited  discussiwBS  with 
all  offerors;  and 

(iii)  Ask  for  any  necessary 
darifications  and  additional  supporting 
data  when  necessary  (normally,  ask  that 
this  be  submitted  with  the  cost 
proposal). 

(2)  In  conducting  step  on*— 

(i)  Limit  discussions  to  only  what  is 
necessary  to  ensure  that  both  parties 
tmderstand  each  other, 

(ii)  Do  not  tell  offerors  about 
deficiencies  in  their  proposals;  and 

(iii)  Provide  darification  to  all  offerors 
when  it  appears  the  Government's 
requirements  have  been  misinterpreted. 

(f)  Step  two — evaluation  of  cost 
proposals.  (1)  The  sequence  of  stqi 
two— 

(i)  Request  cost  propoaals; 

(ii)  Erahiate  all  cost  propoaals; 

(iii)  Establish  the  compeiitive  range; 

(iv)  Eliminate  those  proposals  outside 
the  range  and  advise  those  oflinrors; 

(v)  Conduct  limited  discussions  with 
remaining  offerors;  and 

(vi)  Eliminate  proposals  which  cannot 
be  made  acceptable  and  advise  the 
offerors. 

(2)  In  conducting  step  two— 

(i)  Limit  discussions  to— 

(A)  Clarifying  inconsistenctea  or 
correcting  mathBmatical  errors; 


(B)  Corrriatlng  cost  elements  witfi 
technical  effort  in  order  to  assess  cost 
realism;  and 

(C)  Ensuring  a  complete 
understanding  of  tfie  Government's 
requirenents,  the  offeror's  offer,  and 
otiiar  contract  terms; 

(ii)  Do  not  tell  offeror  ttat  any  of  its 
cost  elements  are  either  too  high  or  too 
low;  and 

(iii)  Follow  tiie  guidelines  hi 
paragraph  (e)  of  this  subsection  if 
further  discussions  of  technical 
propoaals  or  darifications  are  required. 

(g)  Step  three  ■  common  cut-off  artd 
selection  of  an  of^ror  for  final  contract 
negotiations. 

(1)  The  sequence  of  step  three — 

(i)  Notify  offerors  of  die  common  cut- 
off date  for  receipt  of  b^st  and  final 
offers  (technical  and  cost); 

(ii)  Evaluate  the  offers; 

(iii)  Select  the  best  offeror  (see 
paragraph  (gK2)(iv)  of  this  subsection 
for  multii^e  sources); 

(iv)  Tell  the  seleded  source  that  the 
decision  is  conditional  based  on 
negotiation  of  a  definitive  contrad 
within  the  time  period  prescribed  by  the 
source  sdection  authority;  and 

(v)  Advise  the  other  offierors  of  the 
source  seleded. 

(2)  In  conducting  step  three  — 

(i)  Remind  offerors,  when  notifying 
them  of  the  common  cut-off  date,  tiiat 
any  changes  incorporated  in  the  final 
proposal  must  be  fully  documented; 

(ii)  Do  not  accept  lump  sum  reductions 
in  final  cost  proposals  witiiout 
supporting  data; 

(iii)  Do  not  request  additional  best 
and  final  offers  without  the  approval 
required  by  21S.611(c);  and 

(iv)  Do  not  seled  two  at  more 
offerors,  rather  than  a  single  source,  for 
final  contract  negotiations,  unless  the 
HCA  makes  a  written  determination 
that  final  selection  of  a  single  source 
should  not  be  made  until  the  prospective 
contracts  have  been  tentatively 
negotiated. 

(h)  Step  four— final  negotiations  and 
contract  award.  (1)  The  sequence  of  step 
four  (single  selectee)— 

(i)  Negotiate  the  final  contract  price, 
terms,  and  conditions;  and 

(ii)  Award  the  contract 

(2)  The  sequenca  of  step  four  (multiple 
selectees) — 

(i)  Negotiate  tentative  final  contract 
terms  and  conditions; 
(ii)  Select  the  best  souroe;  and 
(iii)  Award. 

(3)  In  conducting  step  foui^— 

(i)  Complete  negotiations  and  award 
the  contrad  witiiin  the  time  prescribed 
by  the  source  selection  autirarity; 
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(ii)  Terminate  negotiations  and  make 
a  new  souroe  selection  dedsion  if  the 
condition  in  paragraph  (h)(3)(i)  of  this 
subsection  cannot  be  met; 

(Ui)  Do  not  permit  changes  in  the 
Government's  requirements  or  the 
offeror's  proposal  which  would  affect 
the  source  selection  dedsion;  and 

(iv)  Follow  the  procedures  in  FAR 
15.606  if  changes  in  the  Government's 
requirements  are  necessary. 

Subpart  215.7— Mak*-or4uy  Programs 

215.704   Items  and  woflilnciuded. 

The  minimum  dollar  amount  is  $1 
million. 

Subpart  215J— Prica  Nagotiation 

215.801    Definitions. 

Cost  realism  analysis  means  a  review 
of  the  overall  costs  in  an  offeror's 
proposal  to  determine  if  they^ 

(1)  Are  reaUstic  for  the  worii  to  be 
performed; 

(2)  Refiect  a  clear  underetanding  of 
the  requirements;  and 

(3)  Are  consistent  with  the  various 
elements  of  the  technical  proposal 

215J04   Coal  or  pricing  data. 

215J04-3   ExemiMfcNia  from  or  waiver  of 
sutNnission  of  certified  cost  or  pricing  data. 

The  contracting  officer  may  ask  an 
offeror  to  submit  partial  or  limited  data 
on  proposals  under  $100,000  when  the 
data  are  necessary  for  the  Government's 
cost  analysis.  The  contracting  officer 
need  not  ask  the  contractor  to  certify 
these  data. 

(a)(1)  The  contracting  officer  rarely 
should  need  to  require  the  submission  or 
certification  of  cost  or  pricing  data  on 
acquisitions  where  adequate  price 
competition  is  expected  (regardless  of 
the  type  of  contract  anticipated). 

(b)  Adequate  price  competition. 

(1)  Adequate  price  competition  may 
exist  for  any  contract,  induding  cost- 
reimburaement  contracts,  as  long  as 
price  is  a  substantial  factor  in  the 
evaluation,  ff,  after  receipt  of  proposals, 
the  contracting  officer  determines  that 
adequate  price  con^>etition  does  not 
exist,  the  conb^cting  officer  shall 
obtain,  as  appropriate  (see  15.804-2), 
certified  cost  or  price  data. 

(3)(A)  Examples  of  a  price  "based  on" 
adequate  price  competiticm  are: 

(i)  Exerdse  of  an  option  in  a  contract 
where  adequate  price  competition 
existed,  if  the  contracting  officer  has 
determined  that  the  option  price  is 
reasonable  under  FAR  17.207(d); 

{2)  Acquisition  of  an  item  that  has 
multiple  suppliers,  where  the  contracting 
officer  only  solidts  or  receives  one  offer, 
but  the  price  is  deariy  reasonable  in 


comparison  with  recent  purchases 
where  adequate  price  competition 
existed. 

(B)  Dual  source  programs. 

\i)  In  dual  source  programs,  the 
determination  of  adequate  price 
competition  must  be  made  on  a  case-by- 
case  basis.  Even  when  adequate  price 
competition  exists,  in  certain  cases  it 
may  be  appropriate  to  obtain  some  data 
to  assist  hi  price  analysis. 

[2\  Adequate  price  competition 
normally  exists  when  prices  are 
solicited  across  a  full  range  of  step  - 
quantities,  usually  including  a  0-100 
percent  spUt,  from  at  least  two  offerors 
who  are  individually  capable  of 
producing  the  full  quantity,  and 

(/)  The  award  is  made  to  the  offeror 
with  the  lowest  evaluated  price; 

[ii)  When  tiie  award  is  split,  the 
combined  price  of  both  awards  is  the 
lowest  evaluated  price  in  the  range  of 
offers  submitted:  or 

(iii)  When  the  combined  price  of  both 
awards  is  not  the  lowest  evaluated  price 
in  the  range  of  offers  submitted,  the 
price  reasonableness  of  all  prices 
awarded  is  clearly  established  on  the 
basis  of  price  analysis. 

(i)  Waiver  for  exceptional  cases. 

(i)  The  DoD  has  exempted  the 
Canadian  Commercial  Corporation  and 
its  subcontractors  from  submission  and 
certification  of  cost  or  pricing  data  on  all 
acquisitions. 

(ii)  The  DoD  has  waived  certain  cost 
or  pricing  data  certification 
requirements  for  nonprofit  organizations 
(including  educational  institutions)  on 
cost-reimbursement-no-fee  contracts. 
The  contracting  officer — 

(A)  Shall  require  cost  or  pricing  data, 
including  cost  or  pricing  data  from 
subcontractors: 

(B)  Shall  not  require  certification  of 
data  submitted  by  the  organization  on 
its  own  behalf  or  on  behalf  of 
subcontractors  which  are  also  nonprofit 
organizations; 

(C)  Shall  require  certification  of  cost 
or  pricing  data  from  subcontractora 
wltich  are  not  nonprofit  organizations  or 
educational  institutions. 

(iii)  Use  the  following  format  when 
preparing  an  authorization  for  waiver  of 
the  requirement  for  submission  of 
certified  cost  or  pricing  data. 

(Military  Departnwnt  or  Defense  Agency) 

Authority  to  Waive  Submission  of  Certified 
Cost  or  Pricing  Data 

1.  The  [contracting  activity)  wants  to 
award  a  contract  to  (name  of  contractor)  for 
acquisition  of  [brief  description  of  supplies  or 
services). 

2.  Under  FAR  15.804-2,  die  fnvspective 
contractor  is  required  to  submit  certified  cost 
or  pricing  data.  However,  for  the  following 


reasons,  I  am  waiving  ttie  requirement  for 
certification  of  the  data  (The  waiver  may  be 
partial  e.g.,  limited  to  particular  cost  or 
pricing  data.  If  so,  descrilw  the  cost  or  pricing 
data  for  whicii  the  certification  is  to  be 
waived):  Explain  the  circumstances  and' 
conditions  which  malie  the  prospective 
contract  action  an  exceptional  case.  State  the 
reasons  why  the  waiver  is  Justified.) 

3. 1  make  tliis  waiver  under  the  authority  of 
10  U.S.C  2306a(b)(2).  as  implemented  by  FAR 
15.804-3(1). 

Date  

Signed   

215J04-6    Procedural  requlrwnants. 

(b)(2)(A)  When  tiie  solicitation 
requires  contractor  compliance  with  the 
Contractor  Cost  Data  Reporting  (CCDR) 
System  (Army— AMCP  715-8,  Navy— 
NAV  PUB  P5241,  and  Air  Force— 
AFLCP/AFSCP  800-15),  require  tiie 
contractor  to  submit  DD  Forms  1921  or 
1921-1  witii  its  SF 1411. 

(B)  Contracting  offices  may  develop 
contract  pricing  proposal  supporting 
schedules  for  use  by  offerors  in 
providing  supporting  data  for  the  SF 
1411.  Schedules  should  only  ask  for  data 
that  are  necessary  and  reasonable 
based  on  industry,  company,  or 
commodity  practices. 

(g)  If  the  contractor's  analysis  is  not 
adequate,  return  it  for  correction  of 
deficiencies. 

21SJ04-7    Defectivo  coat  or  pricing  data. 

(b)(2)  Unless  there  is  deeir  evidence  to 
the  contrary,  the  contracting  officer  may 
presume  the  defective  data  were  relied 
on  and  resulted  in  a  contract  price 
increase  equal  to  the  amount  of  the 
defect  plus  related  overhead  and  profit 
or  fee.  The  contracting  officer  is  not 
expected  to  reconstruct  the  negotiation 
by  speculating  as  to  what  would  have 
been  the  mental  attitudes  of  the 
negotiating  parties  if  the  nondefective 
data  had  been  knowiL 

(f)(2)  The  FAR  requires  action  under 
the  price  reduction  clauses,  rather  than 
under  part  231,  because  this  approach 
may  also  yield  reduction  in  the  fixed-fee 
or  target  profit. 

215J04-t    Contract  clause*. 

ff  the  solicitation  or  contract  indudes 
one  of  the  clauses  at  FAR  52.215-23. 
FAR  52.215-24,  or  FAR  52.215-25,  also 
use  the  dause  at  252.215-7000,  Pricing 
Adjustment  Expected  to  Exceed 
$100,000. 

(a)  Also  use  the  dause  at  FAR  52.215- 
22.  Price  Reduction  for  Defective  Cost  or 
Pricing  Data,  when  obtaining  partial 
certified  cost  or  pricing  data. 
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218JQS 

"l&MS-e   FMdpfMnoMppQrt. 

(•Xl)(A)  Contracting  officers  shall 
request  field  pricing  reports  {(»>— 

[1]  Fixed-price  proposals  exceeding 
$250,000  from  offerors  with  significant 
estimating  system  deficiencies: 

[2)  Fixed-price  (troposals  exceeding 
$500i000  firtHD  offerors  without 
siyifficant  estimating  system 
deficiencies; 

{Si  Cost-type  proposals  exceeding 
$500,000  from  offerors  with  significant 
estimating  system  deficiencies;  or 

[4]  Cost-type  proposals  exceeding  $1 
million  from  offerors  without  significant 
estimating  system  deficiencies. 

(B)  Contracting  officers  may,  with 
adequate  written  justification,  waive  the 
requirement  for  these  reports. 

(2)  The  contract  administration  office 
price/cost  analyst  supports  the 
administrative  contracting  officer  in 
preparing  a  complete  and  accurate  field 
pricing  report  for  the  contracting  officer. 
The  pricing  report— 

(A)  Details  the  isrice/coet  analyst's 
comprdienaive  review  and  evaluation  ci 
the  proposal: 

(B)  Includes  information  specifically 
requested  by  the  contracting  officer,  aixl 

(C)  Summarizes  what  was  analyzed, 
how  it  was  analyzed,  and  the 
conclusions  reached. 

(c)(i)  In  requesting  field  pricing 
support —  

(A)  Make  all  requesU  "FIELD 
PRICING  REQUEST'  in  bold  leUers  on 
the  mailing  envelope: 

(B)  Provide  facsimile  numbers  to 
facilitate  return  of  the  completed  report; 

(C)  Seiul  a  copy  to  the  audit  activity; 
and 

(D)  Tailor  the  request  to  ask  for  the 
minimum  essential  information  needed 
to  ensure  a  fair  and  reasonable  price. 
The  following  information,  which  is 
available  from  the  cognizant  contract 
administration  office,  may  be  helpful  in 
deciding  the  extent  of  field  pricing 
support  (note  that  no  single  category  of 
information  is  necessarily  sufficient  by 
itself)— 

[1]  Engineering  determination  of  level 
of  effort  required  for  research  and 
development  or  study  contracts; 

{2)  Audited  cost  information  from  on- 
going or  recently  negotiated  contracts; 

[3]  Adequately  reviewed  data  on 
proposed  subcontract  items  which 
constitute  the  major  portion  of  the  prime 
contract  price  proposal: 

[4)  Prices  of  standard  commercial 
items  which  constitute  the  major  portion 
of  the  prime  contract  price  proposal; 

(5)  Forward  pricing  rate  agreements  or 
factors;  and 


[6)  Current  labor  rates,  overhead 
rates,  loading  factors,  per  diem  rates, 
and  lot  data  based  upon  actual  cost  snd 
labor  hours. 

(ii)  The  contracting  officer  may 
request  field  pricing  support  before  the 
offeror  submits  a  proposal. 

(A)  Give  the  administrative 
contracting  officer  (ACO)  and  auditor  a 
copy  of  the  solicitation; 

fB)  Tell  them  when  to  expect  the 
proposal:  and 

(C)  Tell  the  offeror  to  provide  the 
ACO  and  auditor  copies  of  the  proposal. 

(iii)  For  spare  parts  or  support 
equipment,  identify  ail  line  items  where 
the  proposed  price  exceeds  by  25 
percent  or  more  the  lowest  price  the 
Government  has  paid  within  the  most 
recent  12-month  period.  The  field  pricing 
report  will  include,  as  a  minimum — 

(A)  A  detailed  analysis  of  each  line 
item  identified  by  the  contracting  officer 
in  the  request; 

(B)  A  detailed  analysis  of  those  line 
items  where  a  comparison  of  the  item 
description  and  the  proposed  price 
indicates  a  potential  for  overpricing 

(C)  An  analysis  of  the  significant  higb- 
dollar-value  items.  If  there  are  no 
obvious  high-dollar-value  items,  include 
an  analysis  of  a  random  sample  of 
items;  and 

(D)  An  analysis  of  a  random  sample  of 
the  remaining  low-dollar  value  items. 
The  ACO  may  determine  sample  size  by 
subjective  judgment.  e.g.,  experience 
with  the  contractor  and  reliability  of  its 
estimating  and  accounting  systems. 

(iv)  For  spare  parts  proposals  that 
have  been  identified  as  Spares 
Acquisition  Integrated  with  Production 
(SAIP)  items  (see  DoD  Instruction 
4245.12,  Spares  Acquisition  Integrated 
with  Production  (SAIP))— 

(A)  Include  a  copy  of  the  data  entitled 
"Contractor's  Procurement  Schedule  for 
SAIF'  (Data  Item  DI-V-7200).  or 
equivalent,  in  the  request  so  that  the 
benefits  of  combining  new  and  in 
process  quantities  can  be  assured  (these 
data  are  delivered  by  the  contractor  on 
contracts  that  Include  SAIP 
requirements);  or 

(B)  Require  the  contractor  to  include 
these  data  in  its  proposal 

(e](6)  The  contract  administration 
office  price/cost  analyst  is  responsible 
for  providing  a  complete  and  accurate 
field  imcing  report.  This  includes 
quantifying  technical  findings;  however, 
if  the  auditor  requests  a  technical 
analysis,  the  auditor  will  incorporate  the 
financial  effect  of  the  analysts  in  the 
audit  report. 

(7)  The  contracting  officer  shall,  with 
the  advice  of  the  ACO  and  auditor, 
ensure  that  the  contractor  initiates 


necessary  corrective  action  before 
contract  award. 

(8)  The  administrative  contracting 
officer  and  auditor  shall  confer  with  the 
contractor  during  the  course  of  the  field 
pricing  review  to  fully  understand  the 
basis  for  each  item  in  the  proposal  and 
to  remove  any  doubts  as  to  the  validity 
and  acciiracy  of  their  conclusions  and 
findings. 

(g)  The  audit  activity  sends  the 
original  to  the  administrative 
contracting  officer  and  a  copy  to  the 
contracting  officer. 

21 5.805-70    Cost  realism  analysis. 

(a)  In  competitive  acquisitions,  even 
when  adequate  price  competition  exists, 
to  ensure  that  proposed  costs  are 
consistent  with  the  technical  proposal, 
the  contracting  officer — 

(1)  Should  perform  a  cost  realism 
analysis  wheiv— 

(i)  A  cost-reimbursement  contract  is 
anticipated; 

(ii)  The  sohcitation  contains  new 
requirements  that  may  not  be  fully 
understood  by  competing  contractors; 

(iii)  There  are  quality  concerns;  or 

(iv)  Past  experience  indicates  that 
confractors  proposed  costs  have 
resulted  in  quahty  or  service  shortfalls. 

(2)  May  perform  a  cost  realism 
analysis  on  other  acquisitions. 

(b)  The  contracting  officer  should 
determine  what  data  are  necessary  for 
the  cost  realism  analysis  during 
acquisition  planning  and  development  of 
the  solicitation.  Unless  these  data  are 
already  available  from  Government 
sources,  the  contracting  officer  will  need 
to  ask  the  offeror  for  them. 

(1)  Request  only  necessary  data;  and 

(2)  Do  not  request  submission  or 
certification  of  cost  or  pricing  data. 

215J06   Subcontract  prtdng 
consMaratlona. 

215.806-1    GensraL 

Price  redetenninable  or  fixed-price 
incentive  contracts  may  include 
subcontracts  placed  on  the  same  basis. 
When  the  contracting  officer  wants  to 
reprice  the  prime  contract  even  though 
the  contractor  has  not  yet  established 
final  prices  for  the  subcontracts,  the 
contracting  officer  may  negotiate  a  firm 
confract  price — 

(1)  If  cost  or  pricing  data  on  the 
subcontracts  show  the  amounts  to  be 
reasonable  and  realistic;  or 

(2)  If  cost  or  pricing  data  on  the 
subcontracts  is  too  indefinite  to 
determine  whether  the  amounts  are 
reasonable  and  realistic,  but — 

(i)  Circumstances  require  pi  ompt 
negotiation;  and 
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(ii)  A  statsment  substantially  as 
follows  is  included  in  the  repricing 
modification: 

As  soon  as  the  Contractor  establishes  finn 
prices  for  each  subcontract  listed  below,  the 
Contractor  shall  submit  (in  the  forast  and 
with  the  level  of  detail  specified  by  the 
Contracting  Officer)  to  the  Contracting 
Officer  the  subcontractor's  cost  incurred  in 
performing  the  subcoatract  and  the  final 
subcontract  price.  The  Contractor  and 
Contracting  Officer  shall  negotiate  an 
equitable  adjustment  in  the  total  amount  paid 
or  to  be  paid  under  this  contract  to  reflect  the 
final  suticontract  price. 

(d)  The  contracting  officer  shall  make 
every  effort  to  ensure  that  fees 
negotiated  by  contractors  for  cost-phis- 
fixed-fee  subcontracts  never  exceed  the 
fee  limitations  in  FAR  15.903(d}. 

21SJ06-3    FMdpriekiarspcrte. 

(a)(i)  The  administrative  confracting 
officer  (ACO)  for  the  prime  contractor 
will  initiate  the  request  to  the  ACO  for 
the  subcontractor,  with  an  information 
copy  to  the  auditor  for  the 
subcontractor.  The  ACO  for  the 
subcontractor  sends  the  resulting  field 
pricing  report  to  the  prime  ACO  with  an 
information  copy  to  the  prime  auditor. 
Requests  for  field  pricing  support  on 
lower  tier  subcontractors  are  handled  in 
a  like  manner. 

(ii)  Notify  the  appropriate  contract 
administration  activities  when 
extensive,  special,  or  expedited  field 
pricing  assistance  will  be  needed  to 
review  and  evaluate  subcontractors 
proposals  \mdet  a  major  weapon  system 
acquisition. 

215.807    Pranegotiation  obiectives. 

(a)  Also  consider  data  resulting  from 
application  of  work  measurement 
systems  in  developing  prenegotiation 
objectives. 

215.80t   Price  negoMaMon  memoranduiw. 

(a)(4)  Include  comments  on  the 
current  status  of  other  contractor 
systems  (e.g.,  estimating,  accounting, 
compensation)  to  the  extent  that  they 
impacted,  and  were  considered  in,  the 
negotiations. 

(8)  Include  the  principal  factors 
related  to  the  disposition  of  findings  and 
recommendations  contained  in 
preaward  and  postaward  contract  autfit 
and  other  advisory  reports. 

(10)  The  memorandum — 

(A)  Must  dbcament  significant 
deviations  from  the  prenegotiation  profit 
objective; 

(B)  Need  not  document  insignificant 
deviations  from  the  prenegotiation  profit 
objective  which  resulted  from  changes 
in  the  Contractor's  Input  to  Total 
Performance  (since  profit  is  viewed  as  a 
whole  rather  tban  a  conglomeration  of 


individml  parts  and  since  die 
negotiated  jtnRt  normally  varies  from 
the  profit  objective); 

(C)  May  inchidc  the  DD  Form  1547, 
Record  of  Weighted  Guidelines 
Application  (sec  subpart  215.9),  as  long 
as  the  rationale  used  in  assigning  the 
rates  is  fully  documented;  and 

(D)  Must  document  the  rationale  for 
not  using  the  wei^ted  guidelines 
method  when  its  use  is  required  by 
subpart  215.9. 

215.809   Forward  pricing  rate  eareefnents. 

(e)(i)  Use  forward  pricing  rate 
agreement  (FPRA)  lates  when  such  rates 
are  available,  unless  waived  on  a  case- 
by-case  basis  by  the  head  of  the 
confracting  activify. 

(ii)  Advise  the  ACO  of  each  case 
waived 

(iii)  Contact  the  ACO  for  questions  on 
FPRAs  or  recommended  rates. 

215J10   ShoukKoet  analysis. 

(b)(i)  DoD  confracting  activities  shall 
perform  a  should-cost  analysis  before 
award  of  a  definitive  major  systems 
contract  exceeding  $100  million  when— 

(A)  Some  initial  production  has 
already  taken  place; 

(B)  The  contract  will  be  awarded  on  a 
sole-source  basis; 

(C)  There  are  future  Defense 
requirements  for  substantial  quantities 
of  like  items; 

(D)  The  woric  is  sufficiently  defined  to 
permit  an  effective  analysis  of  vWiat 
production  should  cost;  and 

(E)  Major  changes  in  the  system  are 
unlikely. 

(ii)  ^er  the  initial  should-cost 
analysis,  perform  follow-on  should-cost 
analyses  as  appropriate  on  contracts 
meeting  the  requirements  in  paragraph 
(b)(i)  of  this  section. 

(iii)  Departments/agencies  may 
prescribe  procedures  for  waiving 
should-cost  analysis,  but  shall  not 
prescribe  an  approval  level  lower  than  a 
general/flag  officer  or  civilian 
equivalent 

21SJ11    Estimatlnfl  systems. 

215.81 1—70   Disc  io  sure,  maintensnce,  and 
review  rwfiiiiiwiieiiis. 

(a)  Definitions.  (1)  Adequate 
estimating  system  means  an  estimating 
system  that — 

(i)  Is  established,  maintained,  reliable, 
and  consistently  applied;  and 

(ii)  Produces  verifiable,  supportable, 
and  documented  cost  estimates. 

(2)  Contractor  means  a  business  unit 
as  defined  in  FAR  31.001. 

(3)  Estimating  system  is  as  defined  in 
the  clause  at  252.215-7001,  Cost 
Estimating  System  Requirements. 


(4)  Significant  estimating  system 
deficiency  means  a  shortcoming  in  the 
estimating  system  which  is  likely  to 
coBsistmtly  result  in  proposal  estimates 
for  total  cost  or  a  major  cost  element(s) 
which  do  not  provide  an  acceptable 
basis  for  negotiation  of  fair  and 
reasonable  prices. 

(b)  Applicability.  (1)  DoD  policy  is 
that  all  confractors  have  estimating 
systems  that — 

(i)  Are  adequate; 

(ii)  Consistentiy  produce  well 
supported  proposals  that  are  acceptable 
as  a  basis  for  negotiation  of  fair  and 
reasonable  prices; 

(iii)  Are  consistent  with  and 
mtegrated  with  the  confractor's  related 
management  systems;  and 

(iv)  Are  subject  to  applicable  financial 
control  systems. 

(2]  A  large  business  confractor  is 
subject  to  estimating  system  disclosure, 
maintenance,  and  review  requirements 
if— 

(i)  In  its  preceding  fiscal  year  the 
contractor  received  DoD  prime  contracts 
ot  subconfracts  totalling  $50  million  or 
more  for  which  certified  cost  or  pricing 
data  were  required;  or 

(ii)  If  in  its  preceding  fiscal  year  the 
contractor  received  DoD  prime  contracts 
or  subconfracts  totalling  $10  million  or 
more  (but  less  than  $50  million)  for 
which  certified  cost  or  pricing  data  were 
required  and  the  contracting  officer 
determines  it  to  be  in  the  best  interest  of 
the  Government  (e.g.,  significant 
estimating  problems  are  believed  to 
exist  or  the  contractor's  sales  are 
predominantly  Government). 

(c)  Responsibilities.  (1)  The 
contracting  officer  shall— 

(i)  Through  use  of  the  clause  at 
252.215-7001,  Cost  Estimating  System 
Requirements,  apply  the  disclosure, 
maintenance  and  review  requiremoits 
to  large  business  contractors  meeting 
the  criteria  in  paragraph  (b)(2)(i)  of  this 
subsection. 

(ii)  Consider  whether  to  appfy  the 
disclosure,  maintenance,  and  review 
requirements  to  large  business 
contractors  under  paragraph  (b)(2)(ii)  of 
this  subsection  after  consultation  and 
coordination  with  the  adminietrative 
contracting  officer  and 

(iii)  Not  apply  the  disclosure, 
maintenance,  and  review  requirement  to 
other  than  large  business  contractors. 

(2)  The  cognizant  administrative 
contracting  officer,  for  contractors 
subject  to  paragraph  (b)(2]  of  this 
subsection,  shall — 

(i)  Determine  the  adequacy  of  the 
disclosure  and  system;  and 

(ii)  Pursue  correction  of  any 
deficiencies. 
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(3)  Th«  oosDizant  auditor,  on  behalf  of 
the  AGO,  aervea  at  team  leader  in 
conducting  ettimatinfl  system  reviews. 

(4)  A  contractor  subject  to  estimating 
system  disdosuie,  maintenance,  and 
review  requirements  shall— 

(i)°  Maintain  an  adequate  svstem; 

(ii)  Describe  its  system  to  tne 
administrative  contracting  officer 
(AGO): 

(iii)  Provide  timely  notice  of  changes 
in  the  system;  and 

(iv)  GDrrect  system  deficiencies 
identified  by  the  AGO. 

(d)  CharocteriaUca  of  an  adequate 
estimating  $y»tem — (1)  General.  An 
adequate  system  should  provide  for  the 
use  of  appropriate  source  data,  utilize 
sound  estimating  techniques  and  good 
judgment,  maintain  a  consistent 
approach,  and  adhere  to  established 
policies  and  procedures. 

(2)  Evaluation.  In  evaluating  die 
adequacy  of  a  contractor's  estimating 
system,  the  AGO  should  consider 
whether  the  contractor's  estimating 
system,  for  example — 

(i)  Establishes  clear  responsibility  for 
preparation,  review  and  approval  of  cost 
estimates; 

(ii)  Provides  a  written  description  of 
the  organization  and  duties  of  the 
personnel  responsible  for  preparing, 
reviewing,  and  approving  cost  estimates; 

(iii)  Assures  that  relevant  personnel 
have  sufficient  training,  experience  and 
guidance  to  perform  estimating  tasks  in 
accordance  with  the  contractor's 
established  procedures; 

(iv)  Identifies  the  sources  of  data  and 
the  estimating  methods  and  rationale 
used  in  developing  cost  estimates; 

(v)  Provides  for  appropriate 
supervision  throughout  the  estimating 
process: 

(vi)  Provides  for  consistent 
application  of  estimating  techniques; 

(vii)  Provides  for  detection  and  timely 
correction  of  errors; 

(viii)  Protects  against  cost  duplication 
and  omissions; 

(ix)  Provides  for  the  use  of  historical 
experience,  including  historical  vendor 
pricing  information; 

(x)  Requires  use  of  appropriate 
analytical  methods; 

(xi)  Integrates  information  available 
from  other  management  systems; 

(xii)  Requires  management  review 
including  verification  that  the 
company's  estimating  policies, 
procedures  and  practices  comply  with 
this  regulation; 

(xiii)  Provides  for  internal  review  of 
and  accountability  for  the  adequacy  of 
the  estimating  system,  including  the 
comparison  of  projected  results  to  actual 
results  and  an  analysis  of  any 
differences; 


(xiv)  Provides  procedures  to  update 
cost  estimates  in  a  time^  manner 
throui^out  the  negotiation  process;  and 

(xv)  Addresses  responsibility  for 
review  and  axuilysis  of  the 
reasonableness  of  subcontract  prices. 

(3)  Indicators  of  potentially  significant 
estimating  deficiencies.  The  following 
examples  indicate  conditions  that  may 
produce  or  lead  to  significant  estimating 
deficiencies — 

(i)  Failure  to  ensure  that  historical 
experience  is  available  to  and  utilized 
by  cost  estimators; 

(ii)  Continuing  failure  to  analyze 
material  costs  or  failure  to  perform 
subcontractor  cost  reviews  as  required. 

(iii)  Consistent  absence  of  analytical 
support  for  significant  proposed  cost 
amounts; 

(iv)  Excessive  reliance  on  individual 
personal  judgment  where  historical 
experience  or  commonly  utilized 
standards  are  available: 

(v)  Recurring  signincant  defective 
pricing  findings  within  the  same  cost 
element(s); 

(vi)  Failure  to  integrate  relevant  parts 
of  other  management  systems  (e.g., 
production  control  or  cost  accounting] 
with  the  estimating  system  so  that  the 
ability  to  generate  reUable  cost 
estimates  is  impaired;  and 

(vii)  Failure  to  provide  established 
policies,  procedures,  and  practices  to 
persons  responsible  for  preparing  and 
supporting  estimates. 

(e)  Review  Procedures.  Cognizant 
audit  and  contract  administration 
activities  shall — 

(1)  Establish  and  manage  regular 
programs  for  reviewing  selected 
contractors'  estimating  systems. 

(2)  Conduct  reviews  as  a  team  effort 
(i)  The  contract  auditor  wall  be  the 

team  leader, 
(ii)  The  team  leader  will — 

(A)  Coordinate  with  the  ACQ  to 
ensure  that  team  membership  includes 
qualified  contract  administration 
technical  specialists. 

(B)  Advise  the  ACO  and  contractor  of 
significant  findings  during  the  conduct 
of  the  review  and  during  the  exit 
conference. 

(C)  Prepare  a  team  report. 

(i)  The  ACO  or  a  representative 
should — 

(/)  Coordinate  the  contract 
adjo^nistration  activity's  review; 

[if)  Consolidate  findings  and 
recommendations;  and 

[Hi)  When  appropriate,  prepare  a 
comprehensive  written  report  for 
submission  to  the  auditor. 

(2)  The  contract  auditor  will  attach 
the  ACO's  report  to  the  team  report 


[3)  Tailor  reviews  to  take  full 
advantage  of  the  day-to-day  woiic  done 
by  both  organizations. 

(4)  Conduct  a  review  every  three 
years  of  contractors  subject  to  the 
disclosure  requirements.  Hie  ACO  and 
auditor  may  lengthen  or  shorten  the 
three-year  period  based  on  their  joint 
risk  assessment  of  the  contractor's  past 
experience  and  current  vulnerability. 

(f)  Disposition  of  survey  team 
findings.  (1)  Reporting  of  survey  team 
findings.  The  auditor  will  document  the 
findings  and  recommendations  of  the 
survey  team  in  a  report  to  the  ACO.  If 
there  are  significant  estimating 
deficiencies,  the  auditor  will  recommend 
disapproval  of  all  or  portions  of  the  . 
estimating  system. 

(2)  Initial  notification  to  the 
contractor.  The  ACO  will  provide  a 
copy  of  the  team  report  to  the  contractor 
and.  unless  there  are  no  deficiencies 
mentioned  in  the  report,  ask  the 
contractor  to  submit  a  written  response 
in  30  days. 

(i)  If  the  contractor  agrees  with  the 
report,  the  contractor  has  60  days  from 
the  date  of  initial  notification  to  correct 
any  identified  deficiencies  or  submit  a 
corrective  action  plan  showing 
milestones  and  actions  to  eliminate  the 
deficiencies. 

(ii)  If  the  contractor  disagrees,  the 
contractor  should  provide  rationale  in 
its  written  response. 

(3)  Evaluation  of  contractor's 
response.  The  ACO,  in  consultation  with 
the  auditor,  will  evaluate  the 
contractor's  response  to  determine 
whether — 

(i)  The  estimating  system  contains 
deficiencies  which  need  correction; 

(ii)  The  deficiencies  are  significant 
estimating  deficiencies  which  would 
result  in  disapproval  of  all  or  a  portion 
of  the  contractor's  estimating  system;  or 

(iii)  The  contractor's  proposed 
corrective  actions  are  adequate  to 
eliminate  the  deficiency. 

(4)  Notification  of  ACO  determination. 
The  ACO  will  notify  the  contractor  and 
the  auditor  of  the  determination  and,  if 
appropriate,  of  the  Government's  intent 
to  disapprove  all  or  selected  portions  oi 
the  system.  The  notice  shall — 

(i)  List  the  cost  elements  covered; 

(ii)  Identify  any  deficiencies  requiring 
correction;  and 

(iii)  Require  the  contractor  to  correct 
the  deficiencies  within  45  days  or 
submit  an  action  plan  showing 
milestones  and  actions  to  eliininate  the 
deficiencies. 

(5)  Notice  of  disapproval.  If  the 
contractor  does  not  respond  within  45 
days,  the  ACO  shall  disapprove  all  or 
selected  portions  of  the  contractors 
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estimating  ajEStem.  The  notice  of 
disapproval  must — 

(i)  Identify  the  cost  elements  covered; 

(ii)'Li8t  the  deficiencies  which 
pnnaptsd  the  disapproval;  and 

(iii)  Be  sent  to  the  cognizant  auditor, 
and  each  coolracting  and  contract 
administration  office  having  aufastaotial 
business  with  the  contractor.  - 

(6)  Monitoring  contractor's  corrective 
action.  The  auditor  and  ACO  will 
monitor  the  contractor's  progress  ia 
correcting  deficiencies.  If  the  contractor 
fails  to  make  adequate  progress,  the 
ACO  shall  take  whatever  action  is 
necessary  to  ensure  that  the  contractor 
corrects  the  deficiencies.  Examples  of 
actions  the  ACO  can  take  are:  brining 
the  issue  to  the  attention  of  higher  level 
management  reducing  or  suspending 
progress  payments  (see  FAR  32.503-6). 
and  recommending  nonaward  of 
potential  contracts. 

(7)  Withdrawal  of  estimating  system 
disapproval.  The  ACO  will  withdraw 
the  disapproval  when  the  ACO 
determines  that  the  contractor  has 
corrected  the  significant  system 
deficiencies.  The  ACO  will  notify  the 

.  contractor,  the  auditor,  and  affected 
contracting  and  contract  adminiBtration 
activities  of  the  withdrawal 

(g)  Impact  of  estimating  system 
deficiencies  an  specific  proposals. 

(1)  Field  pricing  teams  will  discuss 
identified  estimating  system  deficiencies 
and  their  impact  in  all  reports  on 
contractor  proposals  untU  the 
deficiencies  are  resolved. 

(2)  The  contracting  officer  responsible 
for  negotiation  of  a  proposal  generated 
by  an  estimating  system  with  an 
identified  deficiency  shall  evaluate 
whether  the  deficiency  impacts  the 
negotiations.  If  it  does  not  the 
contracting  officer  should  go  ahead  and 
negotiate.  If  it  does,  the  contractng 
officer  should  consider  pursuing  otfier 
alternatives,  e.g. — 

(i)  Allowing  the  contractor  additional 
time  to  correct  the  estimating  system 
deficiency  and  submit  a  corrected 
proposal; 

(ii)  Considering  another  type  of 
contract  e.g.,  an  FPSF  instead  of  an  FFP; 

(iii)  Using  adffitional  cost  analysis 
techniques  le  determine  the 
reasonableness  of  the  cost  elranents 
affected  by  the  system's  deficioicy; 

(iv)  Segregating  the  questionable 
areas  as  a  cost  reimbursable  line  item; 

(v)  Reducing  the  negotiation  objective 
for  profk  or  fee;  or 

(vi)  Including  a  contract  (reopener) 
clause  that  provides  for  adjustment  of 
the  contract  amount  after  award. 

(3)  The  contractiBg  officer  who 
incorperatea  a  reopener  dense  into  the 
contract  ia  responsible  for  negotiating 


price  adjustments  required  by  the 
'  clause.  Any  reopener  clause 
neeesntated  fay  an  estimating  deficiency 
should — 

(i)  Clearly  identify  the  amounta  and 
items  which  are  in  question  at  the  time 
of  negetielian; 

(ii)  Indicate  either  a  specific  time  or 
subsequent  event  by  which  the 
contractor  will  submit  a  sui^lemental 
proposal,  including  cost  or  pricing  data, 
identifying  the  cost  impact  adjustment 
necessitated  by  the  deficient  estimating 
system; 

(iii)  Provide  for  the  contracting  officer 
to  unilaterally  adjust  the  contcact  price 
if  the  contractor  fails  to  submit  the 
supplemental  proposal;  and 

(iv)  Provide  that  failure  of  the 
Government  and  the  contractor  to  agree 
to  the  price  adjustment  shall  be  a 
dispute  under  the  Disputes  clause. 

(h)  Contract  clause.  Use  the  clause  at 
252.215-7001,  Cost  Estimating  System 
Requirements,  in  all  solicitations  and 
contraclB  to  be  awarded  on  the  basis  of 
certified  cost  or  pricing  data. 

215.870   Induetrlal  modenHaatlon 


21SJ70-1    Poicy. 

DoD  policy  permits  use  of  industrial 
modernization  incentives — 

(1)  In  contracts  for  research, 
development  and/or  production  of 
weapon  systems,  major  components,  or 
material; 

(2)  To  motivate  the  contractor  to 
invest  in  facilities  modemizatien — 

(i)  Earlier  than  it  otherwise  would 
have;  or 

(ii)  It  would  net  have  otherwise 
undertaken. 

215J7t)-2    Qenofal. 

When  conducting  an  industrial 
modernization  incentives  program 
(IMIP)— 

(a)  Follow  the  guidance  in  DoD 
Directive  5000.44k  Industrial 
Modernization  Incentives  Program 
(IMIP),  and  DoD  Guide  5000.44-G, 
Industrial  Modernization  Incentives 
Program  (IMIP); 

(b)  Tailor  the  IMIP  to  the  requirements 
of  the  individual  situation: 

(c)  Do  not  enter  into  an  IMIP 
agreement  unless  it  will  result  in 
reduced  acquisition  costs  or  equivalent 
benefits. 


215J71h« 

Incentives  for  industrial 
modernization  may  be  in  the  firan  of— 

(a)  Prodactivity  savings  reward. 
This  shares  the  savings  fiom  facilities 

modemizatiau  and  Delated  productivity 
improveawnt  efforts. 

(b)  Contractor  investment  protection. 


This  essentially  commiSs  the 
Govemment  to- reimburse  the  contractvr 
for  capital  assets  which  become 
unnecessary  if  a  contract  or  program  is 
terminated,  or  fimds  are  not  otherwise 
provided. 

(c)  Other  appropriate  incentives  such 
as  award  fees  or,  when  it  is  in  the 
Government's  best  interest  direct 
Govemment  fimiiHig. 

215J70-4   IMPbuaineaa^reMnMit. 

(a)  In  order  to  receive  incentives,  the 
contractbr  must  enter  into  a  boainess 
agreement  with  the  Government 

(b)  The  contiacting  officer  must 
evaluc^  the  contractor's  proposed 
agreemrait  to  determine  that  benefits  are 
expected  and  that  incentives  are 
necesaary  to  motivate  contractor 
investment  The  evaluation  should 
include— 

(1)  A  cost/benefit  analysis,  including 
the  payback  quantities  and  period  and 
how  the  savings  will  be  reflected  in  the 
pricing  of  individual  contracts; 

(2)  An  analysis  of  the  contractor's 
past  investments  and  capital  investment 
profiles,  and  the  relationship  of  specific 
projects  to  the  contractor's  factory 
analysis; 

(3)  Interaction  with  other  incentives 
provided  in  the  contract; 

(4)  Effects  of  variations  in  quantities 
on  the  incentives; 

(5)  How  the  incentive  techniques  are 
integrated  with  the  overall  acquisition 
strategy,  including  items  such  as  second 
soueciag  plma  and  multiyear 
acquisition;  and 

(6)  Effeda  on  indirect  costs. 

(c)  Provide  only  those  incentives 
needed  to  motivate  the  investment 

(d)  Negotiate  ceilings  to  establish  a 
maximum  incentive  amonnt 


21&«7a-5   Cemraeti 

Contracts  should  include — 

(a)  Requirements  for  measurement 
and  verification;  and 

(b)  A  requirement  that  the  contractor 
develop,  maintain,  and  provide  data 
supporting  any  measurement  of  savings 
achieved  until  three  years  after  final 
payment 


21SJ70-6   Contraet( 

(a)  Uae  the  clause  at  252.215-7002, 
Industrial  Modernization  Incentive 
Program  Productivity  Savings  Rewards, 
in  all  solidtatioBS  and  contracts 
which — 

(1)  Are  for  research,  development 
and/or  production  of  weapon  systems, 
major  components,  or  material; 

(2)  Require  cost  or  pricing  data;  and 

(3)  Exceed  $1  million. 
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(b)  The  clauM  may  be  used  in 
soUdtations  and  contracts  under  $1 
million. 

21SJ71  ProduettonspecW  tooling  and 
production  ipocW  teal  oqulpmant  (P8T/ 
P8TE). 

215J71-1    DollnMono. 
As  used  in  this  section. 
Production  special  tooling  and 
production  special  test  equipment  are 
those  subsets  of  special  tooling  and 
special  test  equipment  [see  FAR  45.101) 
that  support  production  rates  and 
quantities. 

Maximum  amount  means  the  total 
amount  to  be  paid  to  the  contractor  on 
the  instant  and  any  future  contracts  as  a 
direct  cost  for  the  PST/PSTE  to  be 
acquired  or  fabricated  to  perform  the 
instant  contract  The  maximum  amount 
can  be  a  specific  dollar  amount  or  dollar 
ceiling. 

21SJ71-2    GwMraL 

(a)  Contractors  performing  a 
production  contract  may  need  to  acquire 
or  fabricate  PST/PSTE.  10  U.S.C.  2329 
places  certain  restrictions  on  full 
payment  of  PST/PSTE  costs  under  the 
instant  contract. 

(b)  All  contracts  with  PST/PSTE  costs 
exceeding  $1  million  are  subject  to  10 
U.S.C.  2329.  except  contracts — 

(1)  Where  the  PST/PSTE  will  be  used 
solely  for  final  production  acceptance 
testing; 

(2)  Awarded  as  a  result  of  sealed 
bidding: 

(3)  Where  the  price  is  or  is  based  on 
established  catalog  or  market  prices  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public;  and 

(4)  Where  the  price  is  set  by  law  or 
regulation. 

(c)  When  the  cost  of  the  PST/PSTE  is 
under  $1  million,  the  Government 
generally  will  reimburse  the  full  amount 
under  the  instant  contract. 

21SJ71-3    Contract  roquirenMnts. 

In  contracU  subject  to  10  U.S.C.  2329. 
include  a  special  contractual  provision 
which  includes  as  a  minimum — 

(a)  A  listing,  or  reference  to  a  listing, 
of  the  PST/PSTE  the  contractor  will 
acquire  or  fabricate  to  perform  the 
contract; 

(b)  The  maximum  amount  the 
Government  will  pay  for  the  PST/PSTE; 

(c)  The  amount  to  be  paid  on  the 
instant  contract  (see  250.871-4); 

(d)  The  amortization  schedule  for 
payment  of  the  balance,  subject  to 
availability  of  funds; 

(e)  A  requirement  that  costs  inciured 
by  the  contractor  for  the  acquisition  and 
fabrication  of  PST/PSTE  shall  be  treated 
as  direct  charges  under  the  instant  and 


under  future  contracts.  The  requirement 
should  clearly  state  that  cost  deferred 
for  payment  under  future  contracts  shall 
not  be  shifted,  assigned  to  other 
programs,  or  charged  to  indirect  cost 
pools; 

(f)  A  statement  that,  if  the  contract  or 
program  is  terminated  (for  reasons  other 
than  the  contractor's  failure  to  perform) 
before  the  maximum  amount  has  been 
paid,  the  Government  subject  to  the 
availability  of  funds,  will  pay  the 
balance  of  the  maximum  amount  or  the 
actual  direct  cost  inoirred,  whichever  is 
less;  and 

(g)  Designation  of  the  rights  to  title. 

215J71-4    Paymont  of  PST/PSTE  on 
contracts  Mblecl  10 10  U  AC.  232S. 

Payment  under  the  instant  contract 
depends  on  whether  the  contracting 
officer  expects  that  future  contracts  will 
be  awarded  to  the  same  contractor  for 
the  same  or  similar  items. 

(a)  If  future  contracts  are  not 
expected,  allow  full  payment  of  the 
maximum  amount  under  the  instant 
contract. 

(b)  If  future  contracts  are  expected — 

(1)  Allow  for  payment  of  at  least  50 
percent  of  the  maximum  amount  on  the 
instant  contract  The  head  of  the  agency 
may  authorize,  before  contract  award,  a 
lower  percentage  if  the  lower  percentage 
is  in  the  Government's  best  interest  and 
will  not  cause  an  undue  financial 
burden  on  the  contractor. 

(2)  Establish  an  amortization  schedule 
for  payments  on  future  contracts. 

215J71-5    Adluatmonts  for  prom  and 
facMDas  capim  con  or  nionoy. 

(a)  Do  not  consider  the  unamortized 
portion  of  PST/PSTE  costs  in  developing 
the  profit  objective  and  do  not  include 
these  costs  in  the  facilities  capital 
employed  base.  Only  those  costs  to  be 
paid  under  the  contract  are  profit- 
bearing  and  shall  be  included  in  the  cost 
base  for  performance  risk  and  contract 
cost  risk  (including  working  capital 
adjustment). 

(b)  Calculate  the  cost  of  money 
amount  for  the  unamortized  portion  of 
PST/PSTE  as  follows: 

Unamortized  portion  of  PST/PSTE 

TIMES 

Current  cost  of  money  rate 

TIMES 

Period  of  time  (year*  or  portions  thereof)  until 

award  of  next  contract  on  which  PST/PSTE 

will  be  reimbursed 

(1)  Do  not  include  this  amount  on  the 
DD  Form  1861,  Contract  Facilities 
Capital  Cost  of  Money. 

(2)  Add  this  amount  to  Line  32  of  the 
DD  Form  1547,  Record  of  Weighted 
Guidelines  Application. 


216.872   Work  ntOMuraiTMnt  syttMiw. 

21SJ72-1    Deflnltlen. 

Work  measurement  systems  (WMS), 
as  used  in  this  section,  means  systems 
used — 

(a)  To  analyze  the  touch  labor  content 
of  a  manufacturing  operation, 

n>)  To  establish  labor  standards  for 
that  operation; 

(c)  To  measure  and  analyze  variances 
bom  those  standards; 

(d)  To  continuously  improve  both  the 
manufacturing  operation  and  the  labor 
standards  used  in  that  operation. 

215J72-2    PoNcy. 

DoD  policy  is  to  use  WMS,  when 
appropriate,  to  provide  data  for  use  in 
planning,  cost  estimating,  and 
monitoring  contract  performance. 


215J72-3 

(a)  The  contracting  officer,  in 
coordination  with  the  program  manager, 
shall  include  provision-;  in  the  contract 
to  implement  the  program's  work 
measurement  system  requirements. 

(b)  An  example  of  an  acceptable  set 
of  criteria  for  WMS  is  found  in  MIL- 
STD-1567A.  Tailor  either  MIL-STD- 
1567A  or  the  contractor's  existing  WMS, 
if  acceptable  to  the  Government,  for  the 
specific  program  or  contract. 

215J72-4    AppllcabHIty. 

The  contracting  officer — 

(a)  Should  include  provisions  for 
WMS  in  solicitations  and  resulting 
production  contracts  for  major  weapons 
systems  or  subsystems  in  excess  of— 

(1)  $100  million;  or    . 

(2)  $20  million  annually. 

(b)  Should  tailor  the  provisions  to  be 
consistent  with  program  requirements 
and  compatible  with  existing  contractor 
technical  and  management  processes 
and  procediues; 

(c)  May  include  WMS  requirements  in 
full  scale  development  contracts 
exceeding  $100  million,  when 
appropriate  (e.g.,  to  assist  in 
transitioning  from  full  scale 
development  to  production). 

(d)  Should  not  include  WMS  when— 

(1)  Acquiring  commercial  products 
(FAR  11.001): 

(2)  There  will  be  low  volume, 
nonrepetitive  production  runs; 

(3)  Submission  and  certification  of 
cost  or  pricing  data  are  not  required,  or 

(4)  There  will  be  no  cost  benefit  fiY}m 
the  imposition  of  these  systems. 

215J72-5   Contract  dauao. 

In  accordance  with  10  U.S.C.  2406,  use 
the  clause  at  252.215-7003.  Access  to 
Records,  in  solicitations  and  contracts 
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which  include  work  measurement 
system  requirements. 

Subpart  215.9— Profit 

219.902    Policy. 

Departments  and  agencies  shall  use  a 
structured  approach  for  developing  a 
prenegotiation  profit  or  fee  objective 
(profit  objective)  on  any  negotiated 
contract  action  that  requires  cost 
analysis,  except  on  cost-plus-award-fee 
contracts  (but  see  215.974).  There  are 
three  approaches — 

(1)  The  weighted  guidelines  method; 

(2)  The  modified  weighted  guidelines 
method;  and 

(3)  An  alternate  structured  approach. 

215J03   Contracting  officor 
rMponaU>iilti««. 

(a)  Also,  do  not  perform  a  profit 
analysis  when  assessing  cost  realism  in 
competitive  acquisitions. 

(b)  The  contracting  officer — 

(1)  Shall  use  the  weighted  guidelines 
method  (see  215.971),  unless — 

(A)  The  modified  weighted  guidelines 
method  applies;  or 

(B)  An  alternate  approach  is  justified. 

(2)  Shall  use  the  modified  weighted 
guidelines  method  (see  215.972)  on 
contract  actions  with  nonprofit 
organizations: 

(3)  May  use  an  alternate  structured 
approach  (see  215.973)  when — 

(i)  The  contract  action  is — 

(A)  Under  $500,000; 

(B)  For  architect-engineer  or 
construction  work; 

(C)  Primarily  for  delivery  of  material 
fi-om  subcontractors:  or 

(D)  A  termination  settlement;  or 
(ii)  The  weighted  guidelines  method 

does  not  produce  a  reasonable  overall 
profit  objective  and  the  head  of  the 
contracting  activity  approves  use  of  the 
alternate  approach  in  writing. 

(4)  Shall  document  the  profit  analysis 
in  the  price  negotiation  memorandum. 


(e)  The  contracting  officer  may 
encoiu-age  the  contractor  to— 

(1)  Present  the  details  of  its  proposed 
profit  amounts  in  the  weighted 
guidelines  format  or  similar  structured 
approach;  and 

(2)  Use  the  weighted  guidelines 
method  in  developing  profit  objectives 
for  negotiated  subcontracts. 

(f)  The  contracting  officer  must  also 
verify  that  relevant  variables  have  not 
materially  changed  (e.g.,  performance 
risk,  interest  rates,  progress  payment 
rates,  distribution  of  facilities  capital). 

215.905   Proflt-anaiysia  factors. 

215.905-1    Common  factor*. 

The  common  factors  are  embodied  in 
the  DoD  structured  approaches  and 
need  not  be  further  considered  by  the 
contracting  officer. 

215.970    DD  Form  1547.  Record  Of 
Welgtited  Guidelinos  IMhod  Applicatioa 

(a)  The  DD  Form  1547— 

(1)  Provides  a  vehicle  for  performing 
the  analysis  necessary  to  develop  a 
profit  objective; 

(2)  Provides  a  format  for  summarizing 
profit  amounts  subsequently  negotiated 
as  part  of  the  contract  price:  and 

(3)  Serves  as  the  principal  source 
document  for  reporting  profit  statistics 
to  DoD's  management  information 
system. 

(b)  The  Military  Depfirtments  are 
responsible  for  establishing  policies  and 
procedures  for  feeding  the  DoD-wide 
management  information  system  on 
profit  and  fee  statistics  (see  253.215- 
70(d). 

(c)  The  contracting  officer  shall — 
(1)  Use  and  prepare  a  DD  Form  1547 

whenever  a  structured  approach  to 
profit  analysis  is  required  by  215.902. 
(See  215.971,  215.972.  and  215.973  for 
guidance  on  using  the  structured 
approaches).  Administrative 


instructions  for  completing  the  form  are 
in  253.215-70. 

(2)  Ensure  that  the  DD  Form  1547  is 
accurately  completed.  The  contracting 
officer  is  responsible  for  the  correction 
of  any  errors  detected  by  the 
management  system  auditing  process 

215.971    WtlghtMl  guidellnM  method. 

215.971-1    QenwaL 

The  weighted  guidelines  method 
focuses  on  three  profit  factors — 

(1)  Performance  risk; 

(2)  Contract  type  risk;  and 

(3)  Facilities  capital  employed, 
(b)  The  contracting  officer  assigns 

values  to  each  profit  factor  the  value 
multiplied  by  the  base  results  in  the 
profit  objective  for  that  factor.  Each 
profit  factor  has  a  normal  value  and  a 
designated  range  of  values.  The  normal 
value  is  representative  of  average 
conditions  on  the  prospective  contract 
when  compared  to  all  goods  and 
services  acquired  by  DoD.  The 
designated  range  provides  values  based 
on  above  normal  or  below  normal 
conditions.  In  the  price  negotiation 
memorandimi,  the  contracting  officer 
need  not  explain  assignment  of  the 
normal  value,  but  should  address 
conditions  that  justify  assignment  of 
other  than  the  normal  value. 

215.971-2    Performance  risk. 

(a)  Description.  This  profit  factor 
addresses  the  contractor's  degree  of  risk 
in  fulfilling  the  contract  requirements. 
The  factor  consists  of  three  parts — 

(1)  Technical — the  technical 
uncertainties  of  performance. 

(2)  Management — the  degree  of 
management  effort  necessary  to  ensure 
that  contract  requirements  are  met 

(3)  Cost  control — the  contractor's 
efforts  to  reduce  and  control  costs. 

(b)  Determination.  The  following 
extract  ft-om  the  DD  Form  1547  is 
annotated  to  describe  the  process. 


Item 


Contractor  risk  factors 


21 — 
22 

23 — 

24 — 


Assigned 
weighting 


Tectwical » (») 

Management — . (') 

Coat  Control (') 

Performance  Risk  (Composite) ~ N/A 


Assigned 
value 

(») 

(•) 
(') 


Base  (item 
18) 

N/A 
N/A 
N/A 
(*) 


Profit 
objective 

N/A 
N/A 
N/A 
(•) 


(■)  Assign  a  weight  (percentage)  to  each  element  according  to  Its  Input  to  the  total  performance  risk.  The  total  of  the  three  weights  equals  100%. 
(')  Select  a  value  for  each  element  from  the  list  in  paragraph  (c)  of  this  subsection  using  the  evaluation  criteria  in  paragraphs  (d),  (e),  and  (f)  of  this  subsection. 
(*)  Compute  the  composite  as  shown  in  the  following  example— 

(«)  Insert  the  amount  from  Block  18  of  the  (» 
Form  1547.  Bk)ck  18  is  total  contract  costs,  exchjd- 
ing  gerieral  arxl  administrative  expenses,  contractor 
independent  research  and  devek)pment/t>id  anti  pro- 
posal expenses,  and  faciiities  capital  cost  of  money. 

(»)  Multiply  (3)  by  (4). 

(c)  Values:  Normal  and  designated 
ranges. 


Assigned 

Assigned 

vaiiie 
(percent) 

Weighted 

vakie 
(percent) 

Technteal 

MaiMgement — 

CotI  Control 

Conyoaite 
Vriut 

30 
30 
40 

100 

5.0 
4.0 

45 

1.5 
1.2 
1.8 

4.5 

Normal  value 
(percent) 

Designated 

range 
(percent) 

4 
6 

2to6 

Alternate _ 

4to8 
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tl)  Skmdord.  Thm  standard  daaigoated 
range  should  apply  to  most  oooliacts. 

(2)  AAtraate.  Coatoacttaig  oCBoacs  may 
usa  tiia  altarnats  daslpwiBd  range  ior 
luaaaich  and  davelopnant  and  ssrvica 
contractors  when  teas  ooatractors 
requira  ralativaty  low  capttal  investment 
in  buildings  and  equipment  when 
compared  to  the  defiense  industry 
overall  If  the  alternate  dasigvated  range 
is  used,  do  not  eiva  any  profit  for 
facilities  capital  eoiployed  (see  21SJXn- 

(d)  Evaluation  crtienafor  technical. 
(1)  Review  the  contract  requirements 
and  fooaa  on  the  critical  performance 
elements  in  tba  statement  of  work  or 
specificatioos.  Factors  to  consider 
include — 

(i)  Technology  being  applied  or 
developed  by  the  contractor, 

(ii)  Technical  complexity, 

(iii)  Prooram  maturity, 

(iv)  Performance  specifications  and 
tolerances; 

(v)  Delivery  schedule:  and 

(vi]  Extent  of  a  warranty  or  guarantee. 

(2)  Above  normal  conditions. 

(i]  T^ia  contracting  officeT  may  assign 
a  hij^er  than  normal  value  in  those 
cases  ivfaera  there  is  a  substantial 
technical  risk.  Indicators  are — 

(A)  The  contractor  is  either 
developing  or  applying  advanced 
technologies; 

(B)  Items  are  being  manufactured 
using  specifications  with  stringent 
tolerance  bmits: 

(Q  The  efforts  require  highly  skilled 
personnel  or  require  the  use  of  state  of 
the  art  machinery. 

(D)  The  services  and  analytical  efforts 
are  extremely  important  to  the 
Government  and  must  be  performed  to 
exacting  standards; 

(E)  The  contractor's  independent 
development  and  investment  has 
reduced  the  Government's  risk  or  cost; 

(F)  The  contractor  has  accepted  an 
accelerated  delivery  schedule  to  meet 
DoD  requirements;  or 

(G)  The  contractor  has  assumed 
additional  risk  through  warranty 
provisions. 

(ii)  Extremely  complex,  vital  efforts  to 
overcome  difficult  technical  obstacles 
which  require  personnel  with 
exceptioeal  abilities,  experience,  and 
professional  credentials  may  justify  a 
value  significantly  above  normal. 

(iii)  The  following  may  justify  a 
maximum  valoe— 

(A)  Development  or  initial  production 
of  a  new  item,  particularly  if 
performance  or  qualify  specifications 
are  tight;  or 

(B)  A  high  degree  of  development  or 
production  concurrency. 

(3)  Below  normal  conditiona,- 


(i)  The  oontracttng  officer  asay  assipi 
a  lower  than  nomial  value  in  thoae 
cases  where  the  technical  risk  is  low. 
Indicatore  are— 

(A)  Acquisition  is  lor  off-the-shelf 
items; 

(B)  Requirements  are  relatively 
simple; 

(C)  Technology  is  not  con^jlex; 

(D)  Efforts  do  not  require  highly 
skilled  personnel; 

(Q  Eniarts  are  routine; 

(F)  Programs  are  mature;  or 

(Cn  Acquisition  is  a  follow-on  effort  or 
a  repetitive  type  acquisition. 

(ii)  The  contracting  officer  may  assign 
a  value  significantly  below  normal  for — 

(A)  Routine  services; 

(B)  Rodnction  of  simple  itemr, 

(C)  Rote  entry  or  rootine  integration  of 
Government  furnished  information;  or 

(D)  Simple  operations  with 
Government-furnished  properfy. 

(e)  Evaluation  criteria  for 
Tnanagement.  (1)  The  contracting  officer 
should — 

(i)  Assess  the  contractor's 
management  and  internal  control 
systems  using  contracting  office 
infonnatian  and  reviews  made  by  field 
contract  administration  office  or  other 
DoD  fiekl  offices; 

(ii)  Assess  the  management 
involvement  e:q>ected  <»  the 
prospective  c<Hitract  action; 

(iii)  Consider  the  degree  of  cost  bux  as 
an  indication  of  the  types  of  resources 
applied  and  value-added  by  the 
contractor  and 

(iv)  Consider  the  contractor's  support 
of  Federal  socioeconomic  programs. 

(2)  Above  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  higher  than  normal  value  when  the 
management  effort  is  intense.  Indicators 
of  this  are — 

(A)  The  contractor's  value-added  is 
both  considerable  and  reasonably 
difficult 

(B)  The  effort  involves  a  high  degree 
of  integration  or  coordination;  or 

(C)  The  contractor  has  a  substantial 
record  of  active  participation  in  Federal 
socioeconomic  programs. 

(ii)  The  contracting  officer  may  justify 
a  maximum  value  when  the  effort — 

(A)  Requires  large  scale  integration  of 
the  moat  comidex  nature; 

(B)  Involves  major  international 
activities  with  significant  management 
coordination  (e.g.,  offsets  with  foreign 
«cndon);ar 

(C)  Has  criticaRy  important 
■iQestones. 

(3)  Below  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  lower  than  normcd  vahie  when  the 
management  effort  is  minimal. 
Indicatora  of  this  are — 


(A)  The  program  is  mature  and  many 
end  item  deliveries  have  been  made; 

(B)  The  contractor  adds  minimum 
value  to  an  item; 

(C)  The  efforts  are  routine  and  require 
minimal  supervision; 

(D)  The  contractor  provides  poor 
qualify,  untimely  proposalr, 

(E)  The  contractor  fails  to  provide  an 
adequate  analysis  of  subcontractor  ■ 
costs;  or 

(F)  The  contractor  does  not  cooperate 
in  the  evaluation  and  negotiation  of  the 
proposal 

(ii)  The  following  may  justify  a  value 
significantly  below  normal — 

(A)  Reviews  performed  \)y  the  field 
contract  administration  offices  disclose 
unsatisfactory  management  and  internal 
control  systems  (e.g.,  qualify  assurance, 
properfy  control,  safety,  securify);  or 

(B)  The  effort  requires  an  unusually 
low  degree  of  nuinagement  involvement 

(f)  Evaluation  criteria  for  cost  control. 
(1)  The  contracting  officer  should 
evaluate — 

(i)  The  expected  reliabilify  of  die 
contractor's  cost  estimates  (including 
the  contractor's  cost  estimating  system); 

(ii)  The  contractors  cost  reduction 
initiatives  (e.g„  competition  advocacy 
programs,  dual  sourcing,  spare  parts 
pricing  reform,  value  engineering); 

(iii)  The  adequacy  of  the  contractor's 
management  approach  to  controlling 
cost  andschedule;  and 

(iv)  Any  other  factors  which  affect  the 
contractor's  abilify  to  meet  the  cost 
targets,  e-g.,  foreign  currency  exchange 
rates  and  inflation  rates. 

(2)  Above  normal  conditions.  The 
contracting  officer  may  assign  a  higher 
than  normal  value  if  the  contractor  can 
demonstrate  a  highly  effective  cost 
control  (vogram.  Indicators  of  this  are — 

(i)  The  contractor  provides  fully 
docimiented  and  reliable  cost  estimates; 

(ii)  The  contractor  has  an  aggressive 
cost  reduction  program  that  has 
demonstrable  benefits; 

(iii)  The  contractor  uses  a  high  degree 
of  subcontract  competition  (e.g., 
aggressive  dual  sourcing);  or 

(iv)  The  contractor  has  a  proven 
record  of  cost  tracking  and  control.  • 

(3)  Below  normal  conditions.  The 
contracting  officer  may  aaaign  a  lower 
than  normal  value  if  the  contractor 
demonstrates  minimal  concern  for  cost 
control.  Indicators  are — 

(i)  The  contractor's  cost  estimating 
system  is  marginal; 

(ii)  The  contractor  has  made  minimal 
effort  to  initiate  cost  reduction 
programs; 

(iii)  The  contractors  cost  proposal  Is 
inadequate; 
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(iv)  The  contractor  has  a  record  of 
cost  overruns  or  other  indication  of 
unreliable  cost  estimates  and  lack  of 
cost  control. 

215.971-3    Contract  fype  risk  and  working 
capttal  adjuatment 

(a)  Description.  The  contract  type  risk 
factor  focuses  on  the  degree  of  cost  risk 


accepted  by  the  contractor  under 
varyingcontract  types.  The  working 
capital  adjustment  is  an  adjustment 
added  to  the  profit  objective  for  contract 
type  risk.  It  only  applies  to  fixed-price 
contracts  containing  progress  payment 
provisions.  Though  it  uses  a  formula 
approach,  it  is  not  intended  to  be  an 
exact  calculation  of  the  cost  of  working 


capital.  Its  purpose  is  to  give  general 
recognition  to  the  contractor's  cost  of 
working  capital  under  varying  contract 
circimistances,  financing  policies,  and 
the  economic  environment 

(b)  Determination.  The  following 
extract  fium  the  DD 1547  is  annotated  to 
explain  the  process. 


25. 


Contractor  risk  factors 


CONTRACT  TYPE  RISK . 


Assigned 
value 


(1) 


Base  Otem 
18) 


(2) 


ProBt 
obiective 


(3) 


Item 

Contractor  risk  factors 

Cost 

finarxsed 

Length 
factor 

Interest  rate 

Profit 
objective 

26. 

WORKING  CAPITAL  (4) 

(5) 

(6) 

(7) 

(8) 

(1)  Select  a  value  from  the  list  of  contract 
types  in  paragraph  (c)  of  ttiis  subsection  using 
the  evaluation  criteria  in  paragraph  (d)  of  this 
subsection. 

(2)  Insert  the  amount  from  Block  18,  i.e.,  the 
total  allowable  costs  excluding  general  and 
administrative  expenses,  independent 
research  and  development/bid  proposal 
expenses,  and  facilities  capital  cost  of  money. 


(3)  Multiply  (1)  by  (2). 

(4)  Only  complete  this  Block  when  the 
prospective  contract  is  a  fixed-price  contract 
containing  provisions  for  progress  payments. 

(5)  Insert  the  amount  computed  per 
paragraph  (c)  of  tliis  subsection. 

(6)  Insert  the  appropriate  figure  fit>m 
paragraph  (f)  of  this  subsection. 


Contract  type 


(7)  Use  the  interest  rate  established  by  the 
Secretary  of  the  Treasury  (230.7102(a)).  Do 
not  use  any  other  interest  rate. 

(8)  MulUply  (5)  by  (6)  by  (7).  This  is  the 
working  capital  adjustment.  It  shall  not 
exceed  4  percent  of  the  contract  costs  in 
Block  20. 

(c)  Values:  Normal  and  designated 
ranges. 


Firm  fixed-price,  no  financing 

Firm  fixed-price,  with  financing „... 

Fixed-price-incentive,  no  financing 

Fixed-price  witti  redeterminable  provision . 

Fixed-jxice-incentive,  with  financing 

Cost-plus-incentive-fee 

Cost-plus-fixed-fee . . 


Time  and  material  contracts  (including  overhaul  contracts  priced  on  time  and  material  basis) 

Labor-hour  contracts - 

Firm  fixed-price-level-of -effort-term 


Notes 


(1) 
(2) 
(1) 
(3) 
(2) 
(4) 
(4) 
(5) 
(5) 
(5) 


value 
(percent) 


Designated 

range 
(percent) 


4to6 
2to4 
2to4 


0102 
0102 
Otol 
Otol 
Otol 
Otol 


(1)  "No  financing"  means  the  action 
contains  no  provisions  or  limited  (first  article 
financing)  provisions  for  progress  payments. 
Do  not  compute  a  working  capital 
adjustment. 

(2)  "With  financing"  means  progress 
payments.  When  progress  payments  are 
present,  compute  a  working  capital 
adjustment  (Block  26). 

(3)  For  the  purposes  of  assigning  profit 
values,  consider  a  fixed-price  contract  with 
redeterminable  provisions  as  if  it  were  a 
fixed-price-incentive  contract  with  below 
normal  conditions. 

(4)  Cost-plus  contracts  shall  not  receive  the 
working  capital  adjustment. 

(5)  These  types  of  contracts  are  considered 
cost-plus-fixed-fee  contracts  for  the  purposes 
of  assigning  profit  values.  They  shall  not 
receive  the  working  capital  adjustment  in 
Block  26.  However,  they  may  receive  higher 
than  normal  values  within  the  designated 
range  to  the  extent  that  portions  of  cost  are 
fixed. 


(d)  Evaluation  criteria. —  (1)  General. 
The  contracting  officer  should  consider 
elements  that  affect  contract  type  risk 
such  as — 

(i)  Length  of  contract 

(ii)  Adequacy  of  cost  data  for 
projections; 

(iii)  Economic  environment 

(iv)  Nature  and  extent  of 
subcontracted  activify; 

(v)  Protection  provided  to  the 
contractor  under  contract  provisions 
(e.g.,  economic  price  adjustment 
clauses); 

(vi)  Tlie  ceilings  and  share  lines 
contained  in  incentive  provisions;  and 

(vii)  Risks  associated  with  contracts 
for  foreign  military  sales  (FMS)  which 
are  not  funded  by  U.S.  appropriations. 

(2)  Mandatory.  The  contracting  officer 
shall  assess  the  extent  to  which  costs 
have  been  incurred  prior  to 


definitization  of  the  contract  action  (see 
also  217.75).  The  assessment  shall 
include  any  reduced  contractor  risk  on 
both  the  contract  before  definitization 
and  the  remaining  portion  of  the 
contract  When  costs  have  been 
incurred  prior  to  definitization,  generally 
regard  the  contract  type  risk  to  be  in  the 
low  end  of  the  designated  range.  U  a 
substantial  portion  of  the  costs  have 
been  incurred  prior  to  definitization,  the 
contracting  officer  may  assign  a  value 
as  low  as  0%,  regardless  of  contract 
type. 

(3)  Above  normal  conditions.  The 
contracting  officer  may  assign  a  higher 
than  normal  value  when  there  is 
substantial  contract  type  risk.  Indicators 
of  this  are — 

(i)  Efforts  where  there  is  minimal  cost 
history; 
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(ii)  Loag-tetm  contncU  without 
provwioQS  protecting  the  coatractor. 
particularly  when  there  ia  considerable 
economic  uncertainty; 

(iii)  Incentive  proviBions  (e^,  cost  and 
perfonncuice  incentives)  which  place  a 
high  degree  of  risk  on  the  contractor  or 

(iv)  FMS  sales  (otfier  than  those  onder 
DoD  cooperative  logistics  support 
arrangements  or  those  made  from  U.S. 
Government  inventories  or  stocks) 
where  the  contractor  can  demonstrate 
that  there  are  substantial  risks  above 
those  normally  present  in  DoD  contracts 
for  similar  items. 

(4)  BeJow  aormal  conditions.  The 
contracting  officer  may  assign  a  lower 
than  normal  value  when  the  contract 
t>'pe  risk  is  low.  Indicators  of  this  are — 

(i)  Very  mature  product  line  with 
extensive  cost  history; 

(ii)  Relatively  short-term  contracts; 

(iii)  Contractual  provisions  wfaidi 
substantially  reduce  the  contractor's 
risk:  or 

(iv)  Incentive  provisions  which  {Hace 
a  low  degree  of  risk  on  the  contractor. 

(e)  Costs  financed.  (1)  Costs  financed 
equal  total  costs  multiplied  by  the 
portion  (percent)  of  costs  financed  by 
the  contractor. 

(2)  Total  costs  equal  Block  20  [Le^  all 
allowable  costs,  indoding  general  and 
administrative  and  independent 
research  and  development/bid  and 
proposal  but  excluding  facilities  capital 
cost  of  money),  reduced  as  appropriate 
when — 

(i)  The  contractor  has  hide  cash 
investment  (e.g.,  subcontractor  progress 
payments  liquidated  late  in  period  of 
performance); 


(ii)  Sone  costs  are  covered  by  special 
financing  provisiona,  such  as  advance 
payments;  or 

(iii)  The  contract  is  aiultiyear  and 
there  are  special  funding  arrangements. 

(3)  The  portion  financed  by  the 
contractor  is  generally  the  portion  not 
covered  by  progress  payments,  i.e..  100* 
minus  the  customary  progress  payment 
rate  (FAR  32J01).  For  example,  if  a 
contractor  receives  progress  payments 
at  75%.  the  portion  financed  by  the 
contractor  is  25%.  On  contracts  that 
provide  flexible  progress  payments 
(252.232-7004)  or  progress  payments  to 
small  businesses,  use  the  customary 
progress  payment  rate  for  large 
businesses. 

(f)  Contract  length  factor.  (1)  This  is 
the  period  of  time  that  the  contractor 
has  a  working  capital  investment  in  the 
contract  It — 

(i)  Is  based  on  the  time  necessary  for 
the  contractor  to  complete  the 
substantive  portion  of  the  work; 

(ii)  Is  not  necessarily  the  period  of 
time  between  contract  award  and  final 
delivery  (or  final  payment),  as  periods  of 
minimal  effort  should  be  excluded; 

(iii)  Should  not  include  periods  of 
performance  contained  in  option 
provisions;  and 

(iv)  Should  not,  for  multiyear 
contracts,  include  periods  of 
performance  beyond  that  required  to 
complete  the  initial  program  year's 
requirements. 

(2)  The  contracting  officer — 

(i)  Should  use  the  following  table  to 
select  the  contract  length  factor 


(ii)  Slmuld  develop  a  weighted 
average  contract  length  when  the 
contract  has  multiple  deUveries:  and 

(iii)  May  use  sampling  techniques 
provided  they  produce  a  representative 
result. 


Table 

Period  to  perform  substantive  portion 
(inmontfw) 

Contract 
length 
factor 

21  Of  less 

.40 

22  to  27 

46 

28  to  33 

.90 

34  to  30 

40  to  4S u 

46  to  SI ...._ 

52  to  57 : 

58  to  63 

1.15 
1.40 
t.66 
1,90 

3.15 

64  to  69 

Z40 

70  to  75 

76  Of  more 



2.65 
2.90 

(3)  Example:  A  prospective  contract 
has  a  period  performance  of  40  months 
with  end  items  being  dehvered  in  the 
34th.  36th.  38th,  and  40th  months  of  the 
contract  The  average  period  is  37  j 

months  and  the  contract  length  factor  is    j 
1.15. 

21S.971-4    FacHitlas  capital  wnployed. 

(a)  Description.  This  factor  focuses  on 
encouraging  and  rewarding  aggressive 
capital  investment  in  facilities  that 
benefit  DoD.  It  recognizes  both  the 
facilities  capital  that  the  contractor  will 
employ  in  contract  performance  and  the 
contractor's  commitment  to  improving 
productivity. 

(b)  Determination.  The  following 
extract  from  the  DD  Form  1547  has  been 
annotated  to  explain  the  process. 


27. 
28. 
29. 


Contractor  tKlMes  capital  employed 


Land. 
EquipmenL- 


Assioned 
vaiua 


N/A 
(1) 
(1) 


Amount 
employed 


(2) 
(2) 
(2) 


Profit 

ot)tective 


N/A 
(3> 
(3» 


(1)  Select  a  value  from  the  list  in 
paragraph  (c)  ol  this  subsection  using 
the  evahiation  criteria  in  paragraph  (d) 
of  this  sobsection. 

(2)  Use  the  allocated  facilities  capital 
attributable  to  buildings  and  equipment 
as  derived  in  DD  Form  1861.  "Contract 
Facilities  Capital  Cost  of  Money"  (see 
215.871-5  and  230.7001). 

(i)  In  addition  to  the  net  book  value  of 
facilities  capital  employed,  consider 
facilities  capital  that  is  part  of  a  formal 


investment  plan  if  the  contractor 
submits  reasonable  evidence  that — 

(A)  Achievable  benefits  to  DoD  will 
result  from  the  investment;  and 

(B)  The  benefits  of  the  investment  are 
included  in  the  forward  pricing 
structure. 

(ii)  If  the  vahte  of  intracompany 
transfers  has  been  included  in  Block  18 
at  cost  (i.e.,  excluding  general  and 
administrative  (G&A)  expoises  and 
profit),  add  to  the  contractor's  allocated 


facilities  capital,  the  allocated  facilities 
capital  attributable  to  the  buildings  and 
equipment  of  those  corporate  divisions 
supplying  the  intracompany  transfers. 
Do  not  make  this  addition  if  the  value  of 
intracompany  transfers  has  been 
included  in  Block  18  at  price  (i.e., 
including  G&A  expenses  and  profit). 

(3)  Multiply  (1)  by  (2). 

(c)  Values:  Normal  and  designated 
ranges. 


Notes 


(1) 
(1) 
(1) 
(2) 
(2) 
(2) 
(3) 
(3) 
(3) 
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Asset  type 


Land 

Buildings .... 
Equipment. 

Land 

Buildings .~ 
Equipment. 

Land 

Burtdir^gs .... 
Equipment. 


Norrn^ 

value 

(percent) 


0 

15 

35 

0 

6 

20 
0 

0 
0 


N/A 

10lo» 

20toS0 

N/A 

OtolO 

15  to  25 

N/A 

0 

0 


(1)  Tliese  are  the  normal  values  and 
ranges.  They  apply  to  all  situations 
except  those  noted  in  (2)  and  (3). 

(2)  These  alternate  values  and  ranges 
apply  to  situations  where  a  highly 
facilitized  manufacturing  firm  will  be 
performing  a  research  and  development 
or  services  contract  They  bedance  the 
method  used  to  allocate  facilities  capital 
cost  of  money,  which  may  produce 
disproportionate  allocation  of  assets  to 
these  types  of  efforts. 

(3)  When  using  a  value  from  the 
alternate  designated  range  for  the 
performance  risk  factor  (215.971-2(cK2)). 
do  not  allow  profit  on  facilities  capital 
employed. 

(d)  Evaluation  criteria.  (1)  In 
evaluating  facilities  capital  employed, 
the  contracting  officer — 

(i)  Should  relate  the  usefulness  of  the 
facilities  capital  to  the  goods  or  services 
being  acquired  under  the  prospective 
contract; 

(ii)  Should  analyze  the  productivity 
improvements  and  other  anticipated 
industrial  base  enhancing  benefits 
resulting  from  the  facilities  capital 
investment,  including — 

(A)  Hie  economic  value  of  the 
facilities  capital,  such  as  physical  age, 
imdepreciated  value,  idleness,  and 
expected  contribution  to  future  defense 
needs;  and 

(B)  The  contractor's  level  of 
investment  in  defense  related  facilities 
as  compared  with  the  portion  of  the 
contractor's  total  business  which  is 
derived  from  DoD;  and 

(iii)  Should  consider  any  contractual 
provisions  that  reduce  the  contractor's 
risk  of  investment  recovery,  such  as 
termination  protection  clause,  capital 
investment  indemnification,  and 
productivity  saving  rewards  (215.870-3). 

(2)  Above  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  higher  than  normal  value  if  the 
facilities  capital  investment  has  direct 
identifiable,  and  exceptional  benefits. 
Indicators  are — 

(A)  New  investments  in  state-of-the- 
art  technology  which  reduce  acquisition 
cost  or  yield  other  tangible  benefits  sudi 


as  improved  product  quality  or 
accelerated  deliveries; 

(B)  Investments  in  new  equipment  for 
research  and  development  applications; 
or 

(C)  Contractor  demonstration  that  the 
investments  are  over  and  above  the 
normal  capital  investments  necessary  to 
support  anticipated  requirements  of  DoD 
programs. 

(ii)The  contracting  officer  may  assign 
a  value  significantly  above  normal  when 
there  are  direct  and  measurable  benefits 
in  efficiency  and  significantly  reduced 
acquisition  costs  on  the  effort  being 
priced.  Maximum  values  apply  only  to 
those  cases  where  the  benefits  of  Ae 
facilities  capital  investment  are 
substantially  above  normal. 

(3)  Below  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  lower  than  normal  value  if  the 
facilities  capital  investment  has  little 
benefit  to  DoD.  Indicators  are — 

(A)  Allocations  of  capital  apply 
predominantly  to  commercial  product 
lines; 

(B)  Investments  are  for  such  things  as 
furniture  and  fixtures,  home  or  group 
level  administrative  offices,  corporate 
aircraft  and  hangars,  gymnasiums;  or 

(C)  Facihties  are  old  or  extensively 
idle. 

(ii)  The  contracting  officer  may  assign 
a  value  significantly  below  normal  when 
a  significant  portion  of  defense 
manufacturing  is  done  in  an 
environment  characterized  by  outdated, 
inefficient  and  labor-intensive  capital 
equipment. 

215.«72   Modmed  weightad  guMeilnes 
mattwd  for  nonprofit  organizations. 

(a)  Definition.  As  used  in  this  subpart, 
a  nonprofit  organization  is  a  business 
entity — 

(1)  Which  operates  exclusively  for 
charitable,  scientific,  or  educational 
purposes; 

(2)  Whose  earnings  do  not  benefit  any 
private  shareholder  or  individual; 

(3)  Whose  activities  do  not  involve 
influencing  le^slation  or  political 
campaigning  for  any  candidate  for 
pubtic  office  and 


(4)  Which  is  exempted  from  Federal 
income  taxation  under  section  501  of  the 
Internal  Revenue  Code. 

(b)  For  nonprofit  organizations  which 
are  Federally  funded  research  and 
development  centers  (FFRDCs),  the 
contracting  officer — 

(1)  ^ottld  consider  whether  any  fee  is 
appropriate.  Considerations  shall 
include  the  FFRDCs— 

(i)  Proportion  of  retained  earnings  (as 
estabUshed  under  generally  accepted 
accounting  metho<i&)  that  relates  to  DoD 
contracted  effort; 

(ii)  Facilities  capital  acquisition  plans; 

(ih)  Working  capital  funding  as 
assessed  on  operating  cycle  cash  needs; 

(iv)  Contingency  funding;  and 

(v)  Provision  for  funding 
unreimbursed  costs  deemed  ordinary 
and  necessary  to  the  FFRDC 

(2)  Shall,  when  a  fee  is  considered 
appropriate,  compute  the  fee  objective 
using  the  weighted  guidelines  method  in 
215.971,  with  the  following 
modifications — 

(i)  Modifications  to  performance  risk 
(Blocks  21-24  of  the  DD  Form  1547).  (A) 
If  the  contracting  officer  assigns  a  value 
from  the  standard  designated  range 
(215.971-2(0)),  reduce  the  fee  objective 
by  an  amount  equal  to  1%  of  the  costs  in 
Block  18  of  the  DD  Form  1547.  Show  the 
net  (reduced]  amount  on  the  DD  Form 
1547. 

(B)  If  the  contracting  officer  assigns  a 
value  from  the  alternate  designated 
range;  reduce  the  fee  objective  by  an 
amount  equal  to  2%  of  the  costs  in  Block 
18  of  the  DD  Form  1547.  Show  the  net 
(reduced]  amount  on  the  DD  Form  1547. 

(ii)  Modifications  to  contract  type  risk 
(Block  25  of  the  DD  Form  1547).  Use  a 
designated  range  of  =1%  to  0%  in  lieu  of 
the  values  in  215.971-3.  There  is  no 
normal  value. 

(c)  For  nonprofit  organizations  which 
are  entities  that  have  been  identified  by 
the  Secretary  of  Defense  or  a  Secretary 
of  a  Department  as  receiving  sustaining 
support  on  a  cost-plus-fixed-fee  basis 
fiom  a  particular  DoD  department  or 
agency,  compute  a  fee  objective  for 
covered  actions  using  the  weighted 


Fedaral  Ragbtor  /  Vol.  56.  No.  31  /  Thursday.  February  14.  1991  /  Proposed  Rules 


guidelines  method  in  215.971,  modified 
as  described  in  paragraph  (b)(2)  of  this 
section. 

(d)  For  all  other  nonprofit 
organizations,  compute  a  fee  objective 
for  covered  actions  using  the  weighted 
guidelines  method  in  215.971,  modified 
as  described  in  paragraph  (b)(2)(i)  of 
this  section. 


21SJ73   Allamatoalnicturedi 

(a)  The  contracting  officer  may  use  an 
alternate  structured  approach  under 
215.903. 

(b)  The  contracting  officer  may  design 
the  structure  of  the  alternate,  but  it  shall 
include — 

(1)  Consideration  of  the  three  basic 
components  of  profit — performance  risk, 
contract  type  risk  (including  working 
capital),  and  facilities  capital  employed. 
However,  the  contracting  officer  is  not 
required  to  complete  Blocks  21  through 
30  of  the  DD  Form  1547. 

(2)  Offset  for  facilities  capital  cost  of 
money. 

(i)  The  contracting  officer  shall  reduce 
the  overall  prenegotiation  profit 
objective  by  the  lesser  of  1%  of  total  cost 
or  the  amount  of  facilities  capital  cost  of 
money.  The  profit  amount  in  the 
negotiation  summary  of  the  DD  Form 
1547  must  be  net  of  the  offset 

(ii)  This  adjustment  is  needed  for  the 
following  reason:  The  values  of  the 
profit  factors  used  in  the  weighted 
guidelines  method  were  adjusted  to 
recognize  the  shift  in  facilities  capital 
cost  of  money  from  an  element  of  profit 
to  an  element  of  contract  cost  (FAR 
31.205-10)  and  reductions  were  made 
directly  to  the  profit  factors  for 
performance  risk.  In  order  to  ensure  that 
this  policy  is  applied  to  all  DoD 
contracts  whidi  aUow  facilities  capital 
cost  of  money,  similar  adjustments  shall 
be  made  to  contracts  which  use 
alternate  structured  approaches. 

21S.974    Fm  wqulrwnents  for  cost-plu»- 
awanl-f— eoiHracto. 

In  developing  a  fee  objective  for  cost- 
plus-award-fee  contracts,  the 
contracting  officer  shall — 

(a)  Follow  the  guidance  in  FAR 
16.404-02  and  216.404-2; 

(b)  Not  use  a  structured  approach: 

(c)  Apply  the  offset  policy  for  facilities 
capital  cost  of  money,  Le.,  reduce  the 
base  fee  by  the  lesser  of  1%  of  total 
costs  or  the  amount  of  facilities  capital 
cost  of  money;  and 

(d)  Not  complete  a  DD  Form  1547. 

215.A7S   ftaporthig  prof  M  and  fM 


profit  and  fee  statistics  send  completed 
DD  Forms  1547  on  actions  of  $500,000  or 
more  to  their  designated  office  within  30 
days  after  contract  award. 

(b)  Participating  contracting  offices 
and  their  designated  offices  are — 


Conkscttng  ofllcs 


OMigncisd  office 


Army 

Anny  MalarW  Command     Army  Matarial  Command, 
(al  flaid  ofliOM)  ATTN:  AMCPP-P. 

5001  Daanhowr 
AvaniM,  Ataxaridria, 
VA  22333-0001. 
U.  S.  Army  Corps  ol  Offloc  of  ttM  ChM  pf 

EoQlnMrs  (al  fMd  EnglnMrs,  ATTN: 

OMOM).  HQOA  (DAEN-PRP), 

MfWlQIOn,  lA/ 

20314-1000. 
Aao«h«« Aaalstant  Strptwy  tor 


Dsvstopmsnt,  and 
AoquiaHioa  ATTN: 
SARO-KS. 

aanmgion,  ia< 
20310-060a 


'Naval  Air  Systems 
Corttmand. 


'Naval  Saa  Systema 

ConwntnA 
'Spaoa  artd  Naval 

Wailara  Systems 

Command 
'Nav^  FadNtiea 

Enginoermy  Command 
'Naval  Supply  Systems 

Command 
'Oflioe  o(  Naval 

Raaearch 
'Headquarters,  United 

Statea  Marine  Corpa 
'Strategic  Systems 

Programs  Offioe 
'MJMwySeelitt  CorTwnand 
'Automatic  Data 

Prooessing  Selection 

Office 
'Navy  Regional  Data 

Automation  Center 
'Naval  Reeearch 

Laboratory 
'Navy  Commercial 

Communicationa 

Cantor 
'Naval  Aviation  Depot 

Operations  Cer«ter 
'IrKludes  aS  subordrieto 

field  offices 

Ak 
Air  Force  Systems 

Command  (al  new 

offices). 


Air  Force  tjogistics 
Command  (al  Hold 
offices) 


Supply  Systoms 
Command,  ATTN:  SUP 
020,  Washington,  OC 
20376-6000. 


Air  Force  Logistics 
Command,  ATTN:  HO 
AFLC/LMSC/SORS. 
Wright-Patterson  Air 
Force  Base.  Ohio 
45433. 


(a)  Contracting  officers  in  contracting 
offices  which  participate  in  the 
management  information  system  for 


(c)  When  negotiation  of  a  contract 
action  over  $500,000  has  been  delegated 
to  another  contracting  agency  (e.g.,  to  an 
administrative  contracting  officer),  that 
agency  shall  ensure  that  a  copy  of  the 
DD  Form  1547  is  provided  to  the 
delegating  office  for  reporting  purposes. 


(d)  Contracting  offices  outside  the 
U.S.,  its  possessions,  and  Puerto  Rico 
are  exempt  fix)m  reporting. 

(e)  Designated  offices  send  a  quarterly 
(non-cumulative]  report  of  DD  Form  1547 
data  to — 

Washington  Headquarters  Service, 
Directorate  for  Information  Operations  and 
Reports  (WHS/DIOR),  1215  Jefferson  Davis 
Highway,  Suite  1204.  Arlington,  VA  22202- 
4302 

(f)  In  preparing/sending  the  quarterly 
report,  designated  offices — 

(1)  Perform  the  necessary  audits  to 
ensure  information  accuracy; 

(2)  Do  not  enter  classified  information; 

(3)  Transmit  the  report  via  computer 
magnetic  tape  using  the  procedures, 
format,  and  editing  process  issued  by 
the  Deputy  Assistant  Secretary  of   ' 
Defense  for  Procurement;  and 

(4)  Send  the  reports  not  later  than  the 
30th  day  after  the  close  of  the  quarterly 
reporting  periods. 

(g)  These  reporting  requirements  have 
been  assigned  report  control  symbol: 
P&L(Q)  1751. 

Subpart  215.10— Preaward,  Award,  and 
Postaward  Notiflcationa,  Protests,  and 
Mistakes 

215.1003    Debriefing  of  unsucceasful 
offerors. 

(a)  Conduct  the  debriefings  as  soon  as 
possible  after  contract  award. 

4.  Part  217  is  revised  to  read  as 
follows: 

PART  217— SPECIAL  CONTRACTlflG 
METHODS 

Sec. 

Subpart  217.1— MultiyMr  Contracting 

217.102  Policy. 
217.102-2    General. 

217.103  Procedures. 
217.103-1    General. 

Subpart  217.2-Optlona 

217.202    Use  of  options. 

217.208    Solicitation  provisions  and  contract 

clauses. 
217.208-70    Additional  clauses. 

Subpart  217J    Intfigoncy  Acquisition 
Under  tlM  Economy  Act 

217.502  General. 

217.503  Determination  requirements. 

217.504  Ordering  procedures. 

Subpart  217.6  Managwnant  and  Oparating 
Contracts 

217.600    Scope  of  subpart. 

Subpart  217.70— Exchange  of  Poraonal 


217.7000  Scope  of  subpart 

217.7001  Definitions. 

217.7002  Policy. 

217.7003  Purchase  request. 
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2177004    Sobdtation  aad  award. 
217.7006    SoUdtatioaproviaiaiL 

Subpart  217.71- 
RaiMlr  and  Altai 

217.7100  Scope  of  subpart 

217.7101  Definitioas. 

217.7102  GaMiaL 

217.7103  Procedures. 
217.7103-1    Content  and  format 
217.7103-2    Period  of  Agreement 
217.7103-3    Solidtatioiu  for  job  orders. 
217.7103-4    Aware  of  a  job  order. 
217.7103-5    Emergency  worlc 
217.7103-6    Repair  costs  not  readily 

ascertainable. 
217.710S-7    Modification  of  master 
a^eeaMots. 

217.7104  CoBtract  datise. 

Subpart  217.72— 6il(ery  and  Dairy  Products 

217.7200    Scope. 

217  J201    Contract  requirements  for  dairy 
products. 

217.7202  Contract  type. 

217.7203  Contract  dauses. 

Subpart  217.73-ldantiflcaUon  of  Sourcos 
of  Supply 

217.7300  Scope. 

2177301  Policy. 

217.7302  Procedures. 

217.7303  Solicitation  provision. 

Subp«rt  217.74-UndoflnMaad  Contract 
Actions 

217.7400  SoofW. 

2177401  Definitions. 

2177402  Exeeptions. 

2177403  Policy. 

217.7404  Limitations. 
217.7404-1    Authorization. 
217.7404-2    Price  ceiling. 
2177404-3    De&dtizatioB  sdiedole. 
217.7404-4    Limitation  oo  expenditorea. 
217.7404-5    Exception  for  initial  spares. 
217.7404-6    Allowable  profit 

217.7405  Contract  dause. 

Subpart  217.7S-AcqiMtion  of 
RaplanlahnMnt  Parts 

217.7500  Scope  of  subpart 

217.7501  General. 

217.7502  Spares  acquisition  integrated  with 
prodnctkn  (SAIP). 

217.7503  Acquisition  of  privately  developed 
parts. 

217.7504  limitations  on  price  increases. 

Subpart  217.7a— Contracts  widi 
Provisioning  RoqolraHMnts 

217.7600    Scope  of  subpart 

217.7801    Definitions. 

2177802    Coatracliog    leqnireraents. 

217.7802-1    Cootractnal  provinons. 

217.7602-2    IssMantTrt  of  provisioned  items 

orders. 
217.7603    Contract  administration 

requirements. 
217.7603-1    Provisioning  conferences. 
217.7603-2    Contract    administration  office 

monitoring. 
217.7603-3    Negotiating  and  exeeuting 

supplemental  agreements. 

Subftart  217.77— Ovar  and  Abovo  Wortt 
217.7700    Scope  of  subpart 


217.7701 

217.7702    Contract  clause. 

Authodty:  6  U&C  aoi.10  U.S£.  2202,  DoD 
Directive  SO0O.S5.  FAR  aufapwt  1.9. 

Subpart  217.' 


Contracting 


217.102 


217.102-2   OwwraL 

(b)  The  applicable  program  year  is 
that  shown  in  the  DoD  Six-Year  Defense 
Program. 

217.103    ProcMlurss. 


217.103-1 

(a)  Criteria.  10  U.SX:.  230e(h)  and 
annual  DoD  authorization  and 
appropriations  acts  have  established  tfie 
folloMring  additional  criteria: 

(i)  The  uae  of  audi  a  contract  will 
promote  the  national  security  of  the  U.S. 
(10U.S.a2306(hXl}). 

(ii)  Hie  OMitract  provides  for  a 
production  rate  at  not  less  than 
minimum  economic  production  rates 
given  the  existiog  tooling  and  fodlities 
(10  U.S.C  2306(h)(9)); 

(iii)  The  economic  order  quantity  of 
the  advance  acqoisitian  wldch  inecedes 
the  multiyear  acquisition  is  ftmded  at 
least  to  the  limits  of  the  Government's 
liability  (sectioi  90Zt  Pub.  L 101-105). 

(b)  Limitations,  (i)  Public  Law  90-378 
(10U.S.C.230e(g)). 

(A)  DoD  may  enter  into  multiyear 
acquisitions  for  the  following  services, 
even  though  funds  are  limited  by  statute 
to  obligation  during  the  fiscal  year  in 
which  the  contract  is  executed. 

(7)  Operation,  maintenance  and 
support  of  facilities  and  installations; 

(2\  Maintenance  or  modification  of 
aircraft,  ships.,  vehicles,  and  other  highly 
complex  military  equipment; 

[3]  Specialized  training  requiring  high 
quality  instructor  skills  (e.g^,  training  for 
pilots  and  other  aircrew  members  or 
foreign  language  training);  and 

[4]  Base  services  (e.g.,  ground 
maintenance,  in-plane  refueling,  bus 
transportation,  and  refuse  collection  and 
disposal). 

(B)  This  authority  may  be  used  as  long 
as  the  contract — 

[1)  Does  not  extend  beyond  five  years; 

[2]  Complies  with  FAR  17.101  throu^ 
17.105:  and 

[3]  Performance  years  do  not  extend 
beyond  the  end  of  any  fiscal  year. 

(ii)  Section  512  of  Pub.  L  91-142. 

(A)  DoD  may  enter  into  multiyear 
acquisitionB  for  aupplies  and  services 
required  for  maintenance  and  operatioo 
of  family  housing  even  though  funds 
would  otherwise  be  available  only 
within  the  fiscal  year  ixx  which 
appropriated. 

(B)  This  audiority  stay  be  used  as  long 
as  the  contract — 


(7)  Does  not  extend  beyond  four 
years; 

(2)  CompKes  with  FAR  17.101  throorii 
17.105;  and 

[3]  Perionnance  years  do  not  extend 
beyond  ^  end  of  any  fiscal  year. 

(iii)  Award  of  a  multiyear  contract  for 
services  requires  a  written 
determination  by  the  head  of  the 
contracting  activity  (10  U.S.C  2306(g)(1)) 
that— 

(A)  then  mil  be  a  cootiiraing  need 
for  ttie  services  and  incidental  supplies; 

(B)  Furnishing  the  services  and 
incidental  sopiKUes  will  require — 

(/)  A  substantial  initial  investment  in 
plant  or  equqtraent; 

(^  The  upfront  commitment  of 
substantial  financial  resources  ibr  the 
assembly,  training  or  transportation  of  a 
specializiBd  woik  force;  or 

(5)  Other  substantial  startup  costs; 
and 

(C)  Using  a  multiyear  contract  wiU  be 
in  the  best  Interest  of  the  U.S.  by 
encouraging  effective  competition  and 
promoting  economical  business 
operations. 

(iv)  The  ai^ropriate  Secretary  must 
provide  a  30-day  advance  notification  to 
the  Committees  on  Appropriations  and 
Armed  Services  of  the  House  of 
Representatives  and  the  Senate  before 
the  award  of — 

(A)  Any  multiyear  contract  that 
contains  a  cancellation  ceiling  in  excess 
of  $100  million  (10  U.S.C.  2306(hK3)); 

(B)  Any  multiyear  contract  tiiat 
provides  for  economic  order  quantity 
purchases  in  excess  <rf  $20  Billion 
(section  9021.  Pub.  L 101-165); 

(C)  Any  multiyear  contract  that 
includes  an  unfiioded  contingent 
liability  in  excess  of  $20  million  (section 
9021.  Pub.  L  101-165);  or 

(D)Any  contract  for  advance 
procurement  leading  to  a  multiyear 
contract  with  an  economic  order 
quantity  procurement  in  excess  of  $20 
million  in  any  year  (section  9021,  Pub.  L 
101-185). 

(v)  Departments/agencies  shall 
estnblish  reporting  procedures  to  meet 
the  requirements  of  paragraph  (b)(iv)  of 
this  subsection.  Submit  copies  of  Uie 
notifications  to  the  Deputy  Assistant 
Secretary  of  Defense  (Procurement) 
(DASD(P))  and  the  Deputy  Assistant 
Secretary  of  Defense  (Comptroller) 
(Program/Budget  (OASD(C)(P/B)). 

(vi)  Do  not  initiate  a  multiyear 
contract — 

(A)  In  excess  of  $500  million  for  any 
system  or  component  tiiereof  unless — 

[1)  Specifically  provided  for  in  a  DOD 
appropriation  act  (aection  9021,  Pub.  L 
101-165),  and 
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(2)  The  Secretary  of  Defense  certifies 
to  Congress  that  the  current  &-year 
defense  plan  fully  funds  the  support 
coats  associated  with  the  multiyear 
program.  Forward  documentation  to 
support  this  certification  to  DASD(P). 

(B)  Without  using  present  value 
analysis  to  determine  the  lowest  cost  to 
the  Government  of  a  multiyear  contract 
compared  to  annual  contracts  (section 
9021.  Pub.  L 101-165). 

(vii)  Do  not  terminate  a  multiyear 
contract  under  a  program  approved  by 
Congress  without  providing  a  ten-day 
advance  notification  to  the  Committees 
on  Appropriations  and  Armed  Services 
of  the  House  of  Representatives  and  the 
Senate  (section  9021.  Pub.  L 101-165). 

(viii)  The  Secretary  of  Defense  may 
ask  Congress  for  relief  from  any 
conditions  established  by  law  for  that 
particular  procurement  program  (10 
U.S.C  2306(h)(ll)). 

(A)  A  request  for  relief  from  the 
requirement  to  achieve  specific  cost 
savings  may  be  made  if  it  appears,  after 
negotiations  with  the  contractors,  that 
sudi  savings  cannot  be  achieved,  but 
that  substantial  savings  could 
nevertheless  be  achieved  by  using  a 
multiyear  contract 

(B)  Include  in  such  request  details 
concerning  the  reasons  for  requesting 
use  of  a  multiyear  contract  as  well  as 
details  about  the  negotiated  contract 
terms  and  conditions. 

(C)  Forward  supporting 
documentation  to  DASD(P). 

(ix)  Departments/agencies  also  must 
comply  with  any  other  restrictions  or 
notification  requirements  contained  in 
annual  authorization  or  appropriation 
acts. 

(d)  Cancellation.  (1)  State  cancellation 
ceilings  in  the  schedule  as  a  not-to- 
exceed  amount 

Subpart  217J-Options 

217.202    Uaa  of  options. 

(1)  Options  may  be  used  for  foreign 
military  sales  requirements. 

(2)  Consider  use  of  surge  options  to 
support  the  Industrial  Preparedness 
Production  Planning  program  (see 
subpart  208.72).  A  surge  option  allows 
the  Government  prior  to  final  delivery, 
to— 

(i)  Accelerate  the  contractor's 
production  rate  in  accordance  with  a 
surge  production  plan  or  a  delivery 
schedule  provided  by  the  contractor 
under  the  terms  of  the  contract;  and 

(ii)  Purchase  additional  quantities  of 
supplies  or  services. 


217.2M    SoNc  Nation  prevWona  and 
contract  ( 


Sealed  bid  solicitations  shall  not 
include  provisions  for  evaluations  of 
options  unless  the  contracting  officer 
determines  that  there  is  a  reasonable 
likelihood  that  the  options  will  be 
exercised  (10  U.S.C  2301(a)(7)).  This 
limitation  also  applies  to  sealed  bid 
solicitations  the  contracts  excluded  by 
FAR  17.200. 


217.206-70    AddNlonal( 

(a)  Use  the  clause  at  252.217-7000, 
Exercise  of  Option  to  Fulfill  Foreign 
MiUtary  Sales  Commitments,  when  an 
option  may  be  used  for  foreign  military 
sale  requirements. 

(1)  Use  Alternate  I  when  the  foreign 
military  sale  country  is  not  known  at  the 
time  of  solicitation  or  award. 

(2)  Do  not  use  this  clause  in  contracts 
for  establishment  or  replenishment  of 
DoD  inventories  or  stocks,  or 
acquisitions  made  under  DoD 
cooperative  logistics  support 
arrangements. 

(b)  When  a  surge  option  is  needed, 
use  the  clause  at  252.217-7001,  Surge 
Option,  in  solicitations  and  contracts. 

(1)  Insert  the  percentage  of  increase 
the  option  represents  in  paragraph  (a)  of 
the  clause. 

(2)  Change  30  days  in  paragraphs 
(b)(2)  and  (d)(1)  to  longer  periods,  if 
appropriate. 

Subpart  217.S— Intoragancy 
Acquiaitiona  Undar  ttia  Economy  Act 

217.S02   QanaraL 

Unless  otherwise  stated  in  department 
or  agency  regulations,  the  contracting 
officer  may  make  the  determination. 

217J03   Datennination  raquiramants. 

(b)  Also  include  in  the  determination 
a  finding  that  the  services  cannot  be 
performed  as  convenienUy  or  more 
economically  by  private  contractors. 

217.504   Ordering  procedures. 

(b)  Do  not  send  invitations  for  bids  or 
requests  for  proposals  to  other 
Government  agencies. 

Subpart  217.6— Managamant  and 
Oparating  Contracta. 

217J00    Scope  of  subpart 
This  subpart  does  not  apply  to  DoD. 

Subpart  217.70— Exchanga  of  Paraonal 


217.7000   Scope  of  subpart 

This  subpart  prescribes  policy  and 
procedures  for  exchange  of  nonexcess 
personal  property  concurrent  with  an 
acquisition.  Section  201(c)  of  the  Federal 


Property  and  Administrative  Services 
Act  of  1949, 63  Stat  384,  as  amended  (40 
U.S.C.  481(c))  permits  exchange  of 
personal  property  and  application  of  the 
exchange  allowance  to  the  acquisition 
of  similar  property.  This  subpart  does 
not  authorize  the  sale  of  nonexcess 
personal  property. 

217.7001  DafMtlona. 

As  used  in  this  subpart 

(a)  Exchange  (trade-in)  property 
means  property  which — 

(1)  Is  not  excess  but  is  eligible  for 
replacement  (because  of  obsolescence, 
unserviceabiUty.  or  other  reason);  and 

(2)  Is  applied  as  whole  or  partial 
payment  toward  the  acquisition  of 
similar  items  (i.e.,  items  designed  and 
constructed  for  the  same  purpose). 

(b)  Property  means  items  which  fall 
within  one  of  the  generic  categories 
listed  in  DoD  Instruction  4140.51, 
Exchange  of  Nonexcess  Personal 
Property  in  the  Department  of  Defense. 

217.7002  Policy. 

DoD  policy  is  to  exchange,  rather  than 
replace,  eligible  nonexcess  property 
whenever  exchange  promotes 
economical  and  efficient  program 
accomplishment.  Exchange  policy, 
authority,  and  applicability  are 
governed  by — 

(a)  The  Federal  Property  Management 
Regulations  issued  by  the  Administrator 
of  the  General  Services  Administration: 
and 

(b)  DoD  Instruction  4140.51,  Exchange 
of  Nonexcess  Personal  Property  in  the 
Department  of  Defense. 

217.7003  Purchase  request 

Ensure  that  the  requiring  activity 
provides  all  of  the  following  with  the 
purchase  request — 

(a)  A  certification  that  the  property  is 
eligible  for  exchange  and  complieawith 
all  conditions  and  limitations  of  DoD 
4140.51; 

(b)  A  written  determination  of 
economic  advantage  indicating — 

(1)  The  anticipated  economic 
advantage  to  the  Government  from  use 
of  the  exchange  authority; 

(2)  That  exchange  allowances  shall  be 
applied  toward,  or  in  partial  payment  of, 
the  items  to  be  acquired;  and 

(3)  That  the  exchange  property  has 
been  rendered  safe  or  innocuous  or,  if 
required,  has  been  demilitarized;  and 

(c)  All  appUcable  approvals  for  the 
exchange. 

217.7004  SoNcttation  and  award. 

(a)  Solicitations  must  request  offerors 
to  state  prices — 

(1)  For  the  new  items  being  acquired 
without  any  exchange;  and 
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(2)  For  the  new  items  with  the 
exchange  (trade-in  allowance)  for  the 
exchange  property  listed. 

(b)  The  contracting  officer  is  not 
obligated  to  award  on  an  exchange 
basis.  If  the  lowest  evaluated  offer  is  an 
offer  for  the  new  items  without  any 
exchange,  the  contracting  officer  may 
award  on  that  basis  and  forgo  the 
exchange. 

(c)  Exchanges  may  be  made  only  with 
th«>  successful  offeror.  When  the 
successful  offer  includes  an  exchange, 
award  one  contract  for  both  the 
acquisition  of  the  new  property  and  the 
trade-in  of  the  exchange  property.  The 
only  exception  is  when  the  items  must 
be  acquired  against  a  mandatory 
Federal  supply  schedule  contract  in 
which  case,  award  a  separate  contract 
for  the  exchange. 

217.7005   Solicitation  provision. 

Use  the  provision  at  252.217-7002, 
Offering  Property  for  Exchange,  when 
offering  npnexcess  personal  property  for 
exchange.  Allow  a  minimum  of  14 
calendar  days  for  the  inspection  period 
in  paragraph  (b)  of  the  clause  if  the 
exchange  property  is  in  the  continental 
U.S.  Allow  at  least  21  calendar  days 
outside  the  U.S. 

Subpart  217.71— Maatar  Agraamant  for 
Repair  and  Altaration  of  Vassals 

217.7100  Scope  of  subpart 

This  subpart  contains  acquisition 
policies  and  procedures  for  master 
agreements  for  repair  and  alteration  of 
vessels. 

217.7101  Definitions. 

(a)  Master  agreement  for  repair  and 
alteration  of  vessels — 

(1)  Is  a  written  instrument  of 
understanding,  negotiated  between  a 
contrating  activity  and  a  contractor 
that— 

(A)  Contains  contract  clauses,  terms, 
and  conditions  applying  to  futiue 
contracts  for  repairs,  alterations,  and/or 
additions  to  vessels;  and 

(B)  Contemplates  separate  future 
contracts  that  will  incorporate  by 
reference  or  attachment  the  required 
and  applicable  clauses  agreed  upon  in 
the  master  agreement 

(2)  Is  not  a  contract 
[h]  fob  order— 

(1)  Is  a  fixed  price  contract 
incorporating  by  reference  or 
attachment  a  master  agreement  for 
repair  and  alteration  of  vessels; 

(2)  May  include  clauses  pertaining  to 
subjects  not  covered  by  the  master 
agreement  but  applicable  to  the  job 
order  being  awarded;  and 

(3)  AppUes  to  a  specific  acquisition 
and  sets  forth  the  scope  of  work,  price. 


delivery  date,  and  other  appropriate 
terms  that  apply  to  the  particular  job 
order. 

217.7102   QansraL 

Activities  shall  enter  into  master 
agreements  for  repair  and  alteration  of 
vessels  with  all  prospective  contractors 
located  within  the  U.S..  its  possessions, 
or  Puerto  Rico,  which — 

(1)  Request  ship  repair  work;  and 

(2)  Which  possess  the  organization 
and  facilities  to  perform  the  work 
satisfactorily.  (Issuance  of  a  master 
agreement  does  not  mean  approval  of 
the  contractor's  faciUty  or  capability  to 
perform  any  particular  acquisition.) 

(b)  Activities  may  use  master 
agreements  in  work  with  prospective 
contractors  located  outside  the  U.S.,  its 
possessions,  or  Puerto  Rico. 

(c)  Activities  may  issue  job  orders 
under  master  agreements  to  effect 
repairs,  alterations,  and/or  additions  to 
vessels  belonging  to  foreign 
governments. 

(1)  Contractors  shall  treat  vessels  of  a 
foreign  government  as  if  they  were 
vessels  of  the  U.S.  Government 
whenever  requested  to  do  so  by  the 
contracting  officer. 

(2)  Identify  the  vessel  and  the  foreign 
government  in  the  solicitation  and  job 
order. 

^17.7103    Procedures. 

217.7103-1    Content  aiKf  format 
(a)  A  Master  agreement  shall  contain 

all  clauses  required  by  217.7104,  statute, 

executive  orders,  FAR  and  DEARS. 
(b)The  following  format  may  be 

adapted  to  fit  specific  circumsteinces: 

Master  Agreement  for  Repair  and  Alteration 
of  Vessels 

(1)  This  agreement  is  entered  into  this 
.  day  of 19 ,  by  the 


United  States  of  America  (the 
"Government":)  represented  by . 
the  Contracting  Officer,  and . 


-a 


corporation  organized  and  existing  under  the 

laws  of  the  State  of (the 

"Contractor"). 

(2)  The  clauses  in  this  agreement,  shall  be 
incorporated,  by  reference  or  attachment  in 
job  orders  issued  under  this  agreement  to 
effect  repairs,  alterations,  and/or  additions  to 
vessels. 

(3)  By  giving  30  days  written  notice,  either 
party  to  this  agreement  has  the  right  to  cancel 
it  without  affecting  the  rights  and  liabilities 
under  any  job  order  existing  at  the  time  of 
cancellation.  The  Contractor  shall  perform, 
under  the  terms  of  this  agreement,  all  work 
covered  by  any  job  order  awarded  before  the 
effective  date  of  the  cancellation. 

(4)  This  agreement  may  be  modified  only 
by  mutual  agreement  of  the  parties.  A 
modification  of  this  agreement  shall  not 
affect  any  job  order  in  existence  at  the  time 
of  modification,  imless  the  parties  agree 
otherwise. 


(5)  The  rights  and  obligations  of  the  parties 
to  this  agreement  are  set  forth  in  this 
agreement  and  the  clauses  of  any  job  orders 
issued  under  this  agreement  In  the  event 
there  is  an  inconsistency  l>etween  this 
agreement  and  any  job  order,  the  provisions 
of  this  agreement  shall  govern. 

(6)  This  agreement  shall  remain  in  effect 
until  cancelled  by  either  party. 

THE  UNITED  STATES  OF  AMERICA 

by   

(Contracting  Officer) 


(Contractor) 
by 


(Authorized  Individual) 


(Tide) 

217.7103-2    Ported  Of  agrssmant 

(a)  Master  agreements  remain  in 
effect  until  cancelled  by  either  the 
contractor  or  the  contracting  officer. 

(b)  Master  agreements  can  be 
cancelled  by  either  the  contractor  or  the 
contracting  officer  by  giving  30  days 
written  notice  to  the  other. 

(c)  Cancellation  of  a  master 
agreement  does  not  affect  the  rights  and 
liabilities  imder  any  job  order  existing  at 
the  time  of  cancellation.  The  contractor 
must  continue  to  perform  all  work 
covered  by  any  job  order  issued  before 
the  effective  date  of  cancellation  of  the 
master  agreement 

217.7103-3    Solicitations  for  job  orders. 

(a)  When  a  requirement  arises  within 
the  U.S.,  its  possessions,  or  Puerto  Rico 
for  the  type  of  work  covered  by  the 
master  agreement  solicit  offers  from 
prospective  contractors  that — 

(1)  Previously  executed  a  master 
agreement;  or 

(2)  Have  not  previously  executed  a 
master  agreement  but  possess  the 
necessary  qualifications  to  perform  the 
work  and  agree  to  execute  a  master 
agreement  before  award  of  a  job  order. 

(b)  Prepare  the  solicitation  in  the 
uniform  contract  format  and  in 
accordance  with  FAR  subpart  14.2  or 
subpart  15.4,  as  applicable. 

(c)  Include  in  the  solicitation — 

(1)  The  natiu«  of  the  work  to  be 
performed; 

(2)  The  date  the  vessel  will  be 
available  to  the  contractor; 

(3)  The  date  the  work  is  to  be 
completed;  and 

(4)  Whether  bulk  ammunition  is 
aboard  the  vessel. 

(d)  Unless  the  solicitation  states 
otherwise,  offers  are  to  be  based  on 
performance  at  the  contractor's  site. 

(e)  Solicitations  processed  under 
negotiated  acquisition  procedures  shall 
require  offerors  tq  include  a  breakdown 
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of  the  pries  with  reatonabls  aupportiag 
detail  in  whatever  tonaat  (fas 
coBtractiBg  officer  Bey  re^ueet  At  a 
miniimim.  the  offer  ahail  iadicale  the 
amount  ptopoeed  for  direct  labor. 
mateiiaL  wwfaaad.  «id  profit 

(f)  Where  practicable,  afford  potential 
onerorf  an  opportunity  to  inspect  the 
item  needing  repair  or  alteration. 

>17.7103-4    Awardofajobortter. 

Award  job  orders  in  acootdoaoe  with 
FAR  subpart  14.4  or  15.10. 

t17.7103-«    Emervenqr  work. 

(a)  Tlie  contracting  ofGcer,  without 
solidting  offers,  may  issne  a  written  job 
order  to  a  contractor  that  has  previously 
executed  a  master  agreement  when — 

(i)  Delay  in  the  performance  of 
necessary  repair  woik  would  endanger  a 
vessel  its  cargo  or  stores;  or 

(ii)  Military  necessity  requires 
immediate  work  oo  a  vessel 

(b)  Process  this  type  of  iiadefinitized 
contract  action  in  accordance  with 
subpart  21775. 

(c)  Negotiate  a  price  as  soon  as 
practicable  after  Uie  issuance  of  an 
uexcept  as  provided  in 
paragraphndftfinitiitftH  order  and 
definitiie  the  job  order  upon  completing 
negotiationa. 

217.7KMM   Repair  costs  not  rsadi^f 

If  the  nature  of  any  repairs  is  sodi 
that  their  extent  and  probable  cost 
cannot  be  ascertained  readily,  the 
solicitation  should — 

(a)  Sobcit  offers  for  determining  the 
nature  and  extent  of  the  repairs; 

(b)  Provide  diat  upon  determination 
by  the  contracting  officer  of  what  work 
is  necessary,  the  contractor,  if  requested 
by  the  contracting  officer,  shall 
negotiate  prices  ior  perfonnance  of  the 
repairs;  and 

(c)  Provide  that  prices  for  the  repairs, 
if  ordered,  wifl  be  set  forth  in  a 
modificatioa  of  the  job  order. 

217.7103-7 


(a)  Review  each  master  agreement  at 
least  annually  before  the  anniversaiy  of 
its  effective  date  and  revise  it  as 
necessary  to  conform  to  the 
requirements  of  the  FAR  andOFARS. 
Statutory  or  other  mandatory  changes 
may  require  review  and  revision  earlier 
than  one  year. 

(b)  A  master  agreement  shaD  be 
changed  only  by  modifying  the  master 
agreement  itself.  It  shall  not  be  changed 
through  a  job  order. 

(c)  A  modification  to  a  master 
agreement  shall  not  affect  job  orders 
issued  before  the  effective  date  of  the 
modification. 


217.7104 

(a)  Uss  dis  foUowing  daussi  in 
solicitations  for,  and  in.  master 
agreements  for  repair  and  alteration  of 
vessels: 

(1)  252.217-7003,  Changes. 

(2)  252.217-7<004.  Job  Orders  and 
Compensation. 

(3)  252.217-7006,  Inspection  and 
Manner  of  Doing  Woric. 

(4)  252.217-7008,  Title. 

(5)  252.217-7007,  Payments. 

(6)  252.217-7008,  Bonds 

(7)  252.217-7009,  Liquidated  Damages. 

(8)  252.217-7010,  Performance. 

(9)  252.217-7011,  Access  to  Vessel 

(10)  252.217-70U  liability  and 
Insurance. 

(11)  252.217-7013.  Guarantees. 

(12)  252.217-7014.  Discharge  of  Liens. 

(13)  252.217-7015.  Safety  and  Health. 

(14)  252.217-7018.  Plant  Protection,  as 
applicable. 

(15)  Any  other  clauses  required  by  the 
FARorDFARS. 

(b)  Incorporate  in  solicitations  for. 
and  in,  job  orders,  the  danses  in  master 
agreements  applicable  to  the  specific  job 
order.  Hie  contracting  officer  may 
indude  clauses  in  job  orders  on  subjects 
not  covered  by  the  master  agreement, 
but  applicable  to  the  job  wder  being 
negotiated. 

Subpart  217.72— Bakory  and  Dairy 
Product* 

217.7200  Soaps. 

This  subpart  provides  special  pdides 
and  requirements  for  acquisition  of 
perishable  bakery  and  dairy  produds. 

217.7201  Contract  rsqulrsmsnts  fx  dairy 
products. 

(a)  Indude  the  following  chemical  and 
microbiological  requirements  in 
solicitations  and  resulting  contracts  for 
milk,  milk  products,  and  cultured 
products  (as  defined  in  the  Veteiinary/ 
Medical  Wbolesocneness  Assurance 
Program  for  Fresh  and  Cultured  Dairy 
Products  and  Frozen  Desserts  (AR-40- 
70/NAVSUPINST  4355.6/ APR  161-46/ 
MCO  101ia44)): 

(1)  Chemical  requirements.  I^tiducts 
shall  meet  the  chemical  requirements  for 
each  specification  cited  in  the  contract 
on  the  date  of  award. 

(2)  Microbiological  requirements. 
Products  shall  meet  microbiologica] 
requirements  stated  in  Public  Health 
Service  Publication  229.  Grade  A 
Pasteurized  Milk  Ordnance,  in  effect  on 
the  date  ci  award.  In  the  event  of 
conflict  between  these  requirements  and 
individual  product  spedfications,  the 
requirements  of  Public  Health  Service 
Publication  229  take  precedence. 


(b)  Whaa  the  oontractor  to  required  to 
furnish  its  own  cabinets  for  dispensing 
milk  from  bulk  containers — 

(1)  Indude  the  foUowing  information 
in  the  soUdtation — 

(i)  The  number  (or  estimated  number) 
of  diispenser  cabinets  required; 

(ii)  Whether  metal  stands  for  the  - 
cabinets  are  required; 

(iii)  The  number  of  cabinets  required 
with  a  capadty  of  two  containers  each; 
and 

(iv)  The  number  required  with  a 
capadty  of  three  containers  each. 

(2)  Indude  the  contractor's  list  of 
cabinet  equipment  in  the  schedule  of  the 
contract 

(c)  The  contracting  officer  shall  notify 
the  Government  quality  assurance   . 
representative  of  code  changes 
approved  under  the  clause  at  252.217- 
7022,  Code  Dating. 

217.7202  Contract  typa. 

Normally  use  requirements  contracts 
for  bakery  and  dairy  products.  Other 
indefinite  dehvery  contracts  and  other 
contract  types  may  be  used  as 
appropriate. 

217.7203  Contract  dausss. 

(a)  Use  the  following  clauses  in 
soiidtations  and  contracts  for 
perishable  bakery  and  dairy  products — 

(1)  252.217-7017.  Time  of  DeUvery.  Use 
Alternate  I  when  the  contract  is  other 
than  a  requirements  contract.  Insert  the 
number  of  hours  in  paragraph  (c)  of 
Alternate  L 

(2)  252.217-7018.  Change  in  Plant 
Location. 

(3)  252.217-7019.  SaniUry  Conditions. 
Use  Alternate  I  when  the  contract  is 
other  than  a  requirements  contract 

(4)  252.217-7022.  Code  Dating.  Uk  tins 
clause  only  when  the  schedule  or  a 
specification  requires  labels  showing  the 
date  of  pasteurizaticm.  manufacture, 
production,  or  processing. 

(5)  252.217-7023,  Maridng.  Do  not  use 
this  clause  when  MILrCTD-129,  Maridng 
for  Shipment  and  Storage,  is  required. 

(6)  252.217-7021  Responsibility  for 
Containers  and  Equipment.  Use  when 
contractor  is  required  to  provide 
reusable  containers  and  equipment 

(b)  Use  the  following  additional 
clauses  in  solicitations  and  contracts  for 
perishable  dairy  products — 

(1)  252.217-7020,  Examination  and 
Testing.  Use  Alternate  I  when  the 
contract  is  an  indefinite  quantity 
contract. 

(2)  252.217-7021,  Deficiency 
Adjustment. 

(3)  252.217-7025.  Containers  and 
Equipment 


Federal  Registar  /  Vol  56.  No.  31  /  Thtirsday.  February  14.  1991  /  Proposed  Rules m91 


Subpart  217.73— Idantffication  of 
Sourcaa  of  Supply 


217.7300 

This  subpart  implements  10  U.S.C. 
2364(a).  It  contains  policy  and 
procedures  for  requiring  contractors  to 
identify  the  actual  manufacturer  of 
supplies  furnished  to  DoD. 

217.7301  Poicy. 

'  DoD  policy  is  to  require  contractors  to 
identify  their  sources  of  supply  in 
contracts  for  supplies.  Contractor 
identification  of  sources  of  supply 
enables  solicitation,  in  subsequent 
acquisitions,  of  actual  manufacturers  or 
other  suppliers  of  end  items,  parts, 
subassemblies,  and  components.  This 
enhances  competition  and  potentially 
avoids  payment  of  additional  costs  for 
no  significant  added  value. 

217.7302  Procsduro*. 

(a)  Whenever  practicable,  include  a 
requirement  for  contractor  identification 
of  sources  of  supply  in  all  contracts  for  - 
the  delivery  of  supplies.  The 
identification  shall  include — 

(1)  The  item's  actual  manufacturer  or 
producer,  or  all  the  contractor's  sources 
for  the  item; 

(2)  The  item's  national  stock  number 
(if  there  is  one); 

(3)  The  item  identification  number 
used  by — 

(i)The  actual  manufacturer  or 
producer  of  the  item;  or 

(ii)  Each  of  the  contractor's  sources 
for  the  item;  and 

(4)  The  source  of  any  technical  data 
delivered  under  the  contract. 

(b)The  requirement  in  paragraph  (a)  of 
this  section  does  not  apply  to  supplies 
that  are  commerdal  items  sold  in 
substantial  quantities  to  the  general 
public  if  the  contract — 

(1)  Provides  for  the  acquisition  of  such 
supplies  at  established  catalog  or 
market  prices;  or 

(2)  Is  awarded  through  the  use  of  full 
and  open  competition. 

217.7303  Solicitation  provision. 

(a)  Use  the  provision  at  252.217-7026. 
Identification  of  Sources  of  Supply,  in  all 
solicitations  for  supplies  when  Uie 
acquisition  is  being  conducted  under 
other  than  full  and  open  competition, 
except  when — 

(1)  Using  FAR  6.302-5; 

(2)  The  contracting  officer  already  has 
the  information  required  by  the 
provision  (e.g.,  the  information  was 
obtained  under  other  acquisitions); 

(3)  The  contract  is  for  subsistence, 
clothing  or  textiles,  fuels,  or  supplies 
purchased  and  used  outside  the  U.S.; 

(4)  The  contracting  officer  determines 
that  it  would  not  be  practicable  to 


require  offerors  to  provide  the 
information.  e.g.,  nonrepetitive  local 
purchases;  or 

(5)  The  contracting  officer  determines 
that  the  exception  at  217.7302(b)(1) 
applies  to  all  items  under  the 
soUcitation. 

(b)  The  contracting  officer  may,  if 
appropriate,  use  the  provision  at 
252.217-7028.  Identification  of  Sources  of 
Supply,  in  service  contracts  requiring 
the  delivery  of  supplies. 

Subpart  217.74— UndafiniUzad 
Contract  Actions 

217.7400  Scops. 

This  subpart  prescribes  policies  and 
procedures  implementing  10  U.S.C.  2328, 
Undefinitized  Contractual  Actions 
Restrictions. 

217.7401  Definitions. 

As  used  in  this  subpart — 

(a)  Contract  action  meana  an  action 
which  results  in  a  contract 

(1)  It  includes  contract  modifications 
for  additional  supplies  or  services. 

(2)  It  does  not  include  change  orders, 
administrative  changes,  funding 
modifications,  or  any  other  contract 
modifications  that  are  within  the  scope 
and  under  the  terms  of  the  contract 

(b)  Definitization  means  the 
agreement  on.  or  determination  of, 
contract  terms,  specifications,  and  price, 
which  converts  the  undefinitized 
contract  action  to  a  definite  contract. 

(c)  Qualifying  proposal  meana  a 
proposal  containing  sufficient 
information  for  the  DoD  to  do  complete 
and  meaningful  analyses  and  audits  of 
the— 

(1)  Information  in  the  proposal;  and 

(2)  Any  other  information  that  the 
contracting  officer  has  determined  DoD 
needs  to  review  in  connection  with  the 
contract 

(d)  Undefinitized  contract  action 
means  any  contract  action  for  which  the 
contract  terms,  spedfications,  or  price 
are  not  agreed  upon  before  performance 
is  begim  under  the  action.  Examples  are 
letter  contracts,  unpriced  orders  under 
basic  ordering  agreements,  and  unpriced 
provisioned  item  orders. 

217.7402  Exceptions. 

The  following  undefinitized  contract 
actions  (UCA's)  are  not  subject  to  this 
subpart,  but  the  contracting  officer 
should  apply  the  policy  to  them  (and  to 
changes  under  the  Changes  clause)  to 
the  maximum  extent  practicable — 

(a)  UCAs  for  foreign  military  sales; 

(b)  Purchases  of  less  than  $25,000; 

(c)  Special  access  progrtuns; 

(d)  Congressionally  mandated  long- 
lead  procurement  contracts. 


217.7403  Po«cy. 

DoD  policy  is  that  undefinitized 
contract  actions  shall — 

(a)  Be  used  only  when — 

(1)  The  negotiation  of  a  definitive 
contract  action  is  not  possible  in 
sufficient  time  to  meet  the  Government's 
requirements;  and 

(2)  The  Government's  interest 
demands  that  the  contractor  be  given  a 
binding  commitment  so  that  contract 
performance  can  begin  immediately. 

(b)  Be  as  complete  and  definite  as 
practicable  under  the  particular 
circiunstances. 

217.7404  Limitations. 

217.7404-1    Authorization. 

The  contracting  officer  shall  obtain 
approval  from  the  head  of  the 
contracting  activity  before — 

(a)  Entering  into  a  UCA  The  request 
for  approval  must  fully  explain  the  need 
to  begin  performance  before 
definitization,  including  the  adverse 
impact  on  agency  requirements  from 
delays  in  beginning  performance. 

(b)  Including  requirements  for  non- 
urgent spare  parts  and  support 
equipment  in  a  UCA.  The  request  should 
show  that  inclusion  of  the  non-urgent 
items  is  consistent  with  good  business 
practices  and  in  the  best  interest  of  the 
U.S. 

(c)  Modifying  the  scope  of  a  UCA 
when  performance  has  already  begun. 
The  request  should  show  that  the 
modification  is  consistent  with  good 
business  practices  and  in  the  best 
interests  of  the  U.S. 

217.7404-2    Pries  csMng. 

UCAs  shall  include  a  not-to-exceed 
price. 

217.7404-3    Definitization  schsduis. 

(a)  UCAs  shall  contain  definitization 
schedules  which  provide  for 
definitization  by  the  earliest  of  the 
following  dates — 

(1)  The  date  which  is  180  days  after 
issuance  of  the  action  (this  date  may  be 
extended  but  may  not  exceed  the  date 
which  is  180  days  after  the  contractor 
submits  a  qualifying  proposal);  or 

(2)  The  date  on  which  the  amount  of 
funds  spent  under  the  contract  action  is 
equal  to  more  than  50  percent  of  the  not- 
to-exceed  price. 

(b)  Submission  of  a  qualifying 
proposal  in  accordance  with  the 
definitization  schedule  is  a  material 
element  of  the  contract  If  the  contractor 
does  not  submit  a  timely  qualifying 
proposal;  the  contacting  officer  may 
suspend  or  reduce  progress  payments 
under  FAR  32.503-6,  or  take  other 
appropriate  action. 


Fadnl 
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217.7404-4    UmlMtonoiK 

The  Gownment  aliaU  not  obUgate 
more  than  50  percent  of  the  nol-to- 
exceed  price  before  dtrfinitiialion. 
Howevflc;  if  ■  oontractor  aubaits  • 
qualifying  proposal  before  SO  percent  of 
the  Dot-to^xcead  price  has  been 
obligated  by  the  Govemnant.  then  the 
limitation  on  expenditure*  before 
definitizatiaa  may  be  increased  to  no 
more  than  75  peroeat 


217.7404-6   E*eep«ontorlnntali 

The  limitations  in  217J4D4r-Z 
217.7404-3,  an4  217.7404-4  do  not  apply 
to  UCAs  for  the  purchase  of  initial 
spares. 


217.7404-« 

When  the  final  piice  of  a  UCA  is 
negotiated  after  a  substantial  portion  of 
the  required  performance  has  been 
coo^ileted.  the  head  of  the  asency  shall 
ensure  the  pn^t  allowed  reflects — 

(a)  Any  reduced  cost  risk  to  the 
contracttv  for  costs  incurred  during 
contract  peffonnance  before  negotiation 
of  the  final  price;  and 

(b)  The  contractor's  reduced  cost  risk 
for  costs  incmred  during  performance  of 
the  remainder  of  the  contract. 


217.7405    Contract  I 

Use  the  clause  at  252.217-7027,  Price 
Ceiling,  in  all  undefinitized  contract 
actions  and  goUciUtions  associated  writh 
UCAs.  Insert  tha  not-to-exceed  amount. 

SubfMrt  217.75— AMHilaltlon  of 


217.7500  Scope  of  I 

This  subpart  provides  guidance  on 
additional  requirements  related  to 
acquisition  of  replenishment  parts  (as 
defined  in  appendix  E). 

217.7501  QeneraL 
Departments  and  agencies — 

(a)  May  acquire  replenishment  parts 
concurrently  with  production  of  the  end 
item. 

(b)  Shan  provide  for  Ml  and  open 
competition. 

(1)  When  data  is  not  available  for  a 
competitiTe  acqmsition,  use  one  of  the 
pnxidures  in  217.7503. 

(2)  Replenishment  parts  nrast  be 
acquired  so  as  to  «isure  the  safe, 
dependable,  and  effective  operation  of 
the  equipment  Where  this  assurance  is 
not  possible  with  new  soorces, 
competition  may  be  limited  to  the 
original  mantrfacturer  of  the  equipment 
or  other  sources  that  have  previously 
manufactured  or  fimushed  the  parts  as 
long  as  the  action  is  justified  under  FAR 
subpart  6.3. 

(c)  Shall  follow  the  limitations  on 
price  increases  in  217.7504. 


217.7502 

wtth  productloa  (8A1P). 

(a)  Spares  acquisition  integrated  with 
production  (SAIP)  is  a  technique  used  to 
acquire  replenisfanient  parts 
concurrentiy  with  parU  being  produced 
for  the  end  item. 

(b)  DoD  acquisition  managers  select 
parts  for  SAIP  under  \he  criteria  in  OoDI 
4245.12.  Spares  Acquisition  Integrated 
With  Production  (SAIP). 

(c)  Include  appropriately  tailored 
provisions  in  the  contract  when  SAIP  is 
used. 

217.7503    Acquisition  Of  privately 
devstopad  pails. 

When  acquiring  a  privately  developed 
part  for  which  the  Govemnient  does  not 
have  necessary  data  with  righU  to  use 
in  a  specification  for  competitive 
acquisition,  use  one  of  the  following 
procedures  in  order  of  preference — 

(a)  When  items  of  identical  design  are 
not  required,  the  acquisition  may  still  be 
conducted  through  full  and  open 
competition  by  using  a  performance 
specification  or  other  similar  technical 
requirement  or  purchase  description  that 
does  not  contain  data  with  restricted 
rights.  Two  methods  are — 

(1)  Two-step  sealed  bidding:  and 

(2)  Brand  name  or  equal  purchase 
descriptions. 

(b)  When  other  than  full  and  open 
competition  is  authorized  under  FAR 
part  6,  acquire  the  part  from  the  firm 
which  developed  or  designed  the  item  or 
process,  or  its  licensees,  provided 
productive  capacity  and  quality  are 
adequate  and  the  price  is  fair  and 
reasonable. 

(c)  When  additional  sources  are 
needed  to  meet  mobilization 
requirements  and  the  procedures  In 
paragraph  (a]  of  this  section  are  not 
practicable,  consider  the  following 
alternatives — 

(1)  Encourage  the  developer  to  license 
others  to  manufacture  the  parts: 

(2)  Acquire  the  necessary  rights  in 
data: 

(3)  Use  a  leader  company  acquisition 
technique  (FAR  subpart  17.4)  when 
complex  technical  equipment  is 
involved  and  establishing  satisfactory 
additional  sources  will  require  technical 
assistance  as  well  as  data:  or 

(4)  Incorporate  a  priced  option  in  the 
contract  which  allows  the  Government 
to  require  the  contrachv  to  establi^  a 
second  source. 

(d)  As  a  last  alternative,  the 
contracting  activity  may  develop  a 
design  sp^ification  far  competitive 
acquisition  through  reverse  engineering. 
Contracting  actrvities  shall  not  do 
reverse  engineering  nnl( 


(1)  Significant  cost  savings  can  be 
demonstrated;  and 

(2)  The  action  is  authorized  by  the 
head  of  the  contracting  activity. 


217.7504    Uraltatlonsonprfcal 

This  section  provides  implementing 
guidance  for  section  1215  of  Pub.  L  9&- 
94  (10  U.S.C.  2452  note). 

(a)  The  contracting  officer  shall  not 
award,  on  a  sole  source  basis,  a  contract 
for  any  cesirally  managed 
replenishment  part  whea  the  price  of  the 
part  has  increased  by  25  percent  or  more 
over  the  most  recent  12-nianth  period. 

(1)  Before  computing  the  percentage 
difference  between  the  current  price  and 
the  prior  price,  adjast  for  quantity, 
escalation,  and  other  factors  necessary 
to  achieve  comparability. 

(2)  Departments  and  agencies  may 
specify  an  alternate  percentage  or 
percentages  for  contracts  within  the 
small  purchase  limitation  in  FAR  part 
13. 

(b)  The  contracting  officer  may  award 
a  contract  for  a  part,  the  price  of  which 
exceeds  the  limitation  in  paragraph  (a) 
of  this  section,  if  the  contracting  officer 
certifies  In  writing  to  the  head  of  the 
contracting  activity  before  award  tiiat — 

(1)  The  conti-acting  officer  has 
evaluated  the  price  of  the  part  and 
concluded  that  the  price  increase  is  fair 
and  reasonable;  or 

(2)  The  national  security  interests  of 
the  U.S.  require  purchase  of  the  part 
despite  the  price  increase. 

(c)  The  fact  that  a  particular  price  has 
not  exceeded  the  limitation  in  paragraph 
(a)  of  this  section  does  not  relieve  the 
cmitracting  officer  of  the  responsibility 
for  obtaining  a  fair  and  reasonable 
price. 

(d)  Cmiti-acting  officers  may  include  a 
provision  in  sole  source  solicitations 
requiring  that  the  offeror  supply  with  Its 
proposal  price  and  quantity  data  on  any 
government  orders  for  the  replenishment 
part  issued  within  the  most  recent  12 
months. 


Subpart  217. 

Provialoabig  Raquirwnents 

217.7600   Scope  of  subpart. 

This  subpart  contains  contract 
requirements  and  procedures  for  items 
to  be  provisioned. 

For  technical  requirements  of 
provisioning,  see  DoD  Directive  4140.40, 
Provisioning  of  End  Items  of  Material 
For  breakout  requirements,  see 
appendix  E  to  copter  2. 

9217J601    Daflnltiona. 

As  used  in  this  subpart, 
(a)  Provisioning  means  the  process  of 
detenninii^  and  acquiring  the  range  and 
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quantity  of  spare  and  repair  parts,  and 
support  and  test  equipment  required  to 
operate  and  maintain  an  end  item  for  an 
initial  period  of  service. 

(b)  Provisioned  item  meaiu  any  item 
selected  under  provisioning  procedures. 

(c)  Provisioned  items  order  (PIO) 
means  an  undefinitized  order  issued 
under  a  contract  which  includes  the 
Government's  requirements  for 
provisioned  items.  (Provisioned  items 
with  firm  prices  are  acquired  by 
supplemental  agreement  or  by  separate 
contract) 

(d)  Provisioning  activity  means  the 
orgaiuzation  responsible  for  selecting 
and  determining  requirements  for 
provisioned  items. 

(e)  Provisioning  requirements 
statement  means  the  contractual 
document  listing  the  specific 
provisioning  requirements  for  that 
contract.  The  statement  normally 
includes: 

(1)  Insbiictions,  such  as  the 
provisioning  method  to  be  used; 

(2)  The  extent  of  provisioning 
technical  documentation  and  data 
needed  (including  administrative 
requirements  for  submission  and 
distribution); 

(3)  The  type  and  location  of 
provisioning  conferences; 

(4)  Sample  article  requirements; 

(5)  The  delivery  schedule; 

(6)  Packaging  and  marking 
requirements  for  provisioned  items;  and 

(7)  Requirements  for  provisioning 
screening. 

(f)  Provisioning  technical 
documentation  means  the  data  needed 
for  the  identification,  selection, 
determination  of  initial  requirements, 
and  cataloging  of  support  items  to  be 
acquired  tluough  the  provisioning 
process.  It  includes  such  things  as 
provisioning  lists  and  logistics  support 
analysis  summaries.  Descriptive  data 
such  as  drawings  and  photographs  are 
referred  to  as  supplementary 
provisioning  technical  documentation. 

9217.7602   Contracting  requlrsmMita. 

§217.7602-1    Contractual  provisiana. 
Contracts  containing  provisioning 
requirements  shall — 

(a)  List  the  provisioning  functions  to 
be  performed  and  who  will  perform 
them; 

(b)  Include  a  provisioning 
requirements  statement  or  specify  a  time 
limit  for  its  incorporation  into  the 
conti^ct  by  modification  (revisions  to 
the  provisioning  requirements  statement 
shall  also  be  Incorporated  by  contract 
modification); 

(c)  Include  on  the  DD  Form  1423, 
Contract  Data  Requirements  List,  a 


schedule  for  ddivery  of  provisioning 
technical  documentation,  or  provide  for 
the  schedule  to  be  incorporated  later  by 
contract  modification; 

(d)  Require  flowdown  of  the 
appropriate  provisioning  technical 
documentation  requirement  when  the 
subcontractor  prepares  the 
documentation; 

(e)  Specify  any  applicable  procedures 
for  interim  release  by  the  contractor  of 
long  lead  time  items,  and  include 
ordering  and  funding  instructions  for 
such  items.  As  a  minimum,  the 
instructions  shall  require  the  contractor 
to  advise  the  contrarttng  officer  or 
provisioning  activity  at  least  30  days 
before  release  of  the  items,  their 
estimated  costs,  and  the  effective  date 
of  release; 

(f)  Specify  the  activify  designated  to 
issue  provisioned  items  orders,  i.e., 
contracting  officer,  provisioning  activify, 
or  administrative  contracting  officer. 
When  it  is  expected  that  more  than  one 
activify  will  place  provisioned  items 
orders  against  the  contract,  state  the 
requirements  for  provisioned  items  of 
each  activify  as  separate  contract  line 
items; 

(g)  Provide  a  timeframe  for  the 
contractor  to  furnish  price  proposals  for 
provisioned  items  orders  (normally  60 
days  after  order  issuance)  and  a 
defirutization  schedule  (normally  120 
days  after  receipt  of  the  contractor's 
proposal); 

(h)  Specify  exhibit  identifiera 
applicable  to  the  contract  llne/subline 
items;  and 

(i)  Include  procedures  for  processing 
changes  (including  cancellations]  in 
quantities  of  items  ordered. 


S  217.7602-2 


of  provwioiMd 


(a)  Use  the  Standard  Form  30, 
Amendment  of  Solicitation/Modification 
of  Contract,  to— 

(1)  Issue  provisioned  items  orders: 

(2)  Decrease  or  cancel  quantities  of 
items  ordered;  and 

(3)  Cover  the  contractor's  interim 
release  of  long  lead  items  when  the 
contracting  officer  approves  the  release 
(If  the  release  is  not  approved,  the 
contracting  officer  shall  notify  the 
contractor  to  cancel  the  items). 

(b)  Include  in  Block  14  of  the  Standard 
Form  30—  

(1)  The  term  PROVISIONED  ITEMS 
ORDER  in  capital  letters  and 
underlined;  and 

(2)  The  appropriate  exhibit 
identifier(s)  for  all  attached  exhibits. 

(c)  Obligate  funds  to  cover  the 
estimated  price  of  the  items  being 
ordered.  Show  individual  estimated 


prices  for  each  exhibit  line  item  on  the 
accounting  and  payment  office  copies. 

(d)  Distribution  is  the  same  as  for  the 
basic  contract  (see  FAR  subpart  4.2). 
However,  if  the  exhibits  are  voluminous, 
the  contracting  officer  may  restrict 
distribution  of  the  exhibits  to  the 
contract  administratiob  office. 

(e)  See  subpart  217.74  for  additional 
guidance  and  limitations  on  the  sue  of 
undefinitized  contract  actions. 

9  217.7603   Contract  administration 
rsQuiremMrta. 

9  217.7603-1    Provisioning  confsrencas. 

When  requested  by  the  contracting 
officer  or  provisioning  activify.  the 
contract  administration  office  shall 
assist  the  contracting  officer  or 
provisioning  activify  in  scheduling  and 
determining  the  types  of  provisioning 
conferences  required,  e.g.,  guidance 
meetings,  long  lead  time  items 
conferences,  source  coding  meetings. 

§217.7603-2   Contract  administration 
office  monitoring. 

The  contract  admliustration  office 
(CAO)  shall  monitor  contracts 
containing  provisioning  requirements. 
As  a  minimum  the  CAO  shall — 

(a)  Ensure  that  the  contractor 
understands  the  provisioning 
requirements; 

(b)  Review  contractor  progress  in  the 
preparation  of  provisioning  technical 
documentation  and.  If  requested  by  the 
contracting  officer  or  provisioning 
activify,  inspect  it  for  format  and 
content; 

(c)  Ensure  the  prime  contractor  Qows- 
down  provisioning  requirements  to  any 
subcontractor  charged  with  preparation 
of  documentation; 

(d)  Advise  the  contracting  office  or 
provisioning  activity  of  delays  in 
delivery  of  provisioning  technical 
documentation  or  other  related 
problems  (see  FAR  subpart  42.11); 

(e)  Ensure  contractor  compliance  with 
contract  requirements  concerning  the 
assigment  of  national  stock  numbere; 
and 

(f)  Ensure  that  the  contractor  complies 
with  contractual  criteria  for  release  of 
long  lead  time  items. 

9217.7603-3    Negotiating  and  SKacuting 
suppleii  lentai  agrsanMnts. 

(a)  The  administrative  contracting 
officer  (ACO)  shall  definitize 
provisioned  items  orders  within  the 
prescribed  schedule. 

(b)  If  the  provisioned  items  order  does 
not  contain  a  delivery  date,  or  the 
contractor  cannot  meet  the  date,  the 
ACO  shall  coordinate  the  negotiated 
schedule  with  the  contracting  officer  or 
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provisioning  activity  before  execution  of 
the  supplemental  aneement. 

(c)  The  AGO  shall  maintain  records  of 
provisioned  items  orders  showino— 

(1)  The  adequacy  of  obligated  funds: 

(2)  Due  dates  for  price  proposals;  and 

(3)  Actions  taken  to  obtain  additional 
funds  or  to  deobligate  excess  funds. 

Subpart  217.77— Ov«r  and  Abov«  Worli 

217.7700   Scope  of  aubpart 

This  subpart  prescribes  policies  and 
procedures  for  acquisition  of  over  and 
above  work. 


t17.7701 

(a)  Contracts  for  the  performance  of 
maintenance,  overhaul,  modification, 
and  repair  of  various  items  (e.g..  aircraft, 
engines,  ground  support  equipment, 
ships)  generally  contain  over  and  above 
work  provisions.  When  they  do,  the 
contracting  officer  shall  establish  a 
separate  contract  line  item  for  the  over 
and  above  work. 

(b)  Over  and  above  provisions  require 
the  contractor  to  identify  needed  repairs 
and  recommend  corrective  action  during 
contract  performance.  The  contractor 
submits  a  work  request  to  identify  the 
over  and  above  work  and.  as 
appropriate,  the  Government  authorizes 
the  contractor  to  proceed. 

(c)  The  clause  at  252.217-7028,  Over 
and  Above  Work,  requires  the 
contractor  and  the  contracting  officer 
responsible  for  administering  the 
contract  to  negotiate  specific  procedures 
for  Government  administration  and 
contractor  performance  of  over  and 
above  work  requests. 

(d)  The  contracting  officer  may  issue  a 
blanket  work  request  authorization 
describing  the  maimer  in  which 
individual  over  and  above  work 
requests  will  be  administered  and 
setting  forth  a  dollar  limitation  for  all 
over  and  above  work  under  the  contract 
The  blanket  work  request  authorization 
may  be  in  the  form  of  a  letter  or  contract 
modification  (Standard  Form  30). 

(e)  Administering  an  over  and  above 
work  request  is  a  contract  action  within 
the  scope  of  the  contract  Therefore, 
procedures  in  subpart  217.74, 
Undefinitized  Contractual  Actions,  do 
not  apply. 

(f)  To  the  maximum  extent  practical, 
over  and  above  work  shall  be  negotiated 
prior  to  performance  of  the  work. 


217.7702    Contract) 

Use  the  clause  at  252.217-7028,  Over 
and  Above  Work,  in  solicitations  and 
contracts  containing  provisions  for  over 
and  above  work. 

5.  Part  223  is  revised  to  read  as 
follows: 


PART  223-ENVIROHMEffT, 
C0M8ERVATI0N,  OCCUPATIONAL 
SAFETY,  AND  DRUQ-FREE 
WORKPLACE 

9vC< 

Subpart  22S>-Haardou8  MatarM 
NMnHimnon  ana  ■ansnai  uaisiy  una 

223.300  Scope  of  subpart 

223.301  Definition. 

223.302  General. 

223.303  Contract  clause. 

223.370  Safety  precautions  for  ammunition 
and  explosives. 

223.370-1  Scope. 

223.370-2  Definition. 

223.370-3  Policy. 

223.370-4  Procedures. 

223.370-5  Contract  clauses. 

223.371  Radioactive  material. 
223.371-1  Policy. 
223.371-2  Procedures. 
223.371-3  Contract  clause. 

Subpwt  223.fr-Oni9^raa  Wofkpiaca 

223.570    Drug-free  work  force. 
223.570-1    Definitions. 
223.570-2    Policy. 
223.570-3    General. 
223.570-4    Contract  clause. 

Authority:  5  U.S.C  301.10  U.S.C  2202,  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

Subpart  223.3— Hazardous  Material 
Mantiflcatlon  and  Material  Safety  Data 

223.300    Scope  of  subpart 

DoD  procedures  for  use  in 
acquisitions  involving  ammimition  and 
explosives  are  in  223.370. 

22X301    Definition. 

Hazardous  material,  as  used  in  this 
subpart  is  defined  in  the  latest  version 
of  Federal  Standard  No.  313,  "Federal 
Standard  Material  Safety  Data, 
Transportation  Data,  and  Disposal  Data 
for  Hazardous  Materials  Furnished  to 
Government  Activities." 

223.302   QeneraL 

Executive  Order  12196,  dated 
February  28,1980,  appUes  the 
requirements  of  the  Occupational  Safety 
and  Health  Administration  regulations, 
known  as  the  Hazard  Communication 
Standard,  to  Federal  employees.  In  order 
to  comply  with  these  requirements,  it  is 
necessary  to  obtain  information  about 
the  hazardous  properties  of  items  bought 
by  the  DoD  and  introduced  into  the 
workplace.  This  information  is  obtained 
from  material  safety  data  sheets,  which 
manufacturers,  importers,  and 
distributors  are  required  to  furnish  to 
end  users. 

(c)  Upon  receipt  of  the  apparently 
successful  offeror's  material  safety  data 
sheets  (MSDS),  the  contracting  officer 
shall  provide  a  copy  to  the  cognizant 
safety  officer  or  other  designated 
official,  in  order  to— 


(i)  Ensure  inclusion  of  the  data  in  Uie 
agency's  MSDS  information  system:  and 

(ii)  Satisfy  any  other  control,  safefy,  or 
information  objectives. 

(3)  Technical  personnel  must  identify 
items  that  in  their  professional  opinion, 
will  expose  Government  personnel  to 
hazardous  materials  in  any  manner,  e.g., 
work  use,  handling,  manufacturing, 
packaging,  storage,  inspection,  disposal, 
or  any  other  use. 

223.303   Conbact  dausa. 

DoD  activities  use  the  clause  at 
252.223-7000,  Hazardous  Material 
Identification  and  Material  Safefy  Data, 
instead  of  the  clause  at  PAR  52.223-3, 
Hazardous  Material  Identification  and 
Material  Safefy  Data.  Use  the  clause  at 
252.223-7000  in  solicitations  and 
contracts  for  the  items  described  by 
FAR  23.302(c). 

223.370   Safefy  precautions  for 
ammunition  and  exploelves. 

223.370-1    Scope. 

(a)  This  section  applies  to  all 
acquisitions  involving  the  use  of 
ammunition  and  explosives,  including 
acquisitions  for — 

(1)  Development;  > 

(2)  Testing; 

(3)  Research; 

(4)  Manufacturing; 

(5)  Handling  or  loading; 

(6)  Assembling; 

(7)  Packaging; 

(8)  Storage; 

(9)  Transportation; 

(10)  Renovation; 

(11)  Demilitarization; 

(12)  Modification; 

(13)  Repair; 

(14)  Disposal; 

(15)  Inspection;  or 

(16)  Any  other  use,  including 
acquisitions  requiring  the  use  or  the 
incorporation  of  materials  listed  in 
paragraph  (b)  of  this  subsection  for 
initiation,  propulsion,  or  detonation  as 
an  integral  or  component  part  of  an 
explosive,  an  ammunition,  or  explosive 
end  item  or  weapon  system. 

(b)  This  section  does  not  apply  to 
acquisitions  solely  for — 

(1)  Inert  components  containing  no 
explosives,  propellants,  or  pyrotechnics; 

(2)  Flammable  liquids; 

(3)  Acids; 

(4)  Oxidizers; 

(5)  Powdered  metals:  or 

(6)  Other  materials  having  fire  or 
explosive  characteristics. 

223.370-2    Definition. 

Ammunition  and  explosives,  as  used 
in  this  section,  is  defined  in  the  clause  at 
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252.223-7001,  Safefy  Precautions  for 
Ammunition  and  Explosives. 

223.370-3    Policy. 

(a)  DoD  policy  is  to  ensure  that  its 
contractors  take  reasonable  precautions 
in  handling  ammunition  and  explosives 
so  as  to  minimize  the  potential  for 
mishaps  that  could — 

(1)  Interrupt  DoD  operations; 

(2)  Delay  project  or  product 
completion  dates; 

(3)  Adversely  impact  DoD  mission 
readiness,  production  base,  or 
production  capabilities; 

(4)  Damage  or  destroy  DoD  property; 
or 

(5)  Cause  injury  to  DoD  personnel. 

(b)  This  policy  is  implemented  by  DoD 
Manual  4145.26-M,  DoD  Contractors' 
Safety  Manual  for  Ammunition  and 
Explosives,  which  is  incorporated  into 
contracts  under  which  ammunition  and 
explosives  are  handled.  The  manued 
contains  mandatory  safety  requirements 
for  contractors,  except  when  work  is  to 
be  performed  on  a  Government-owned 
installation.  The  contracting  officer  may 
upe  the  ammunition  and  explosives 
regulation  of  the  DoD  component  or 
instc  lation  as  a  substitute  for,  or 
supplement  to,  DoD  Manual  4145.25-M, 
as  long  as  the  contract  cites  these 
regulations. 

223.370-4    Procedures. 

(6)  Preaward phase.— (1)  Waiver  of 
the  mandatory  requirements,  (i)  If  the 
contracting  officer  wishes  either  to  omit 
the  clause  at  252.223-7001  bom 
solicitations  and  contracts  or  to  waive 
the  mandatory  requirements  of  the 
manual,  obtain  approval  of— 

(A)  The  safefy  personnel  responsible 
for  ammunition  and  explosives  safety; 

and 

(B)  The  head  of  the  contracting 

activify. 

(ii)  If  the  contracting  officer  decides  to 
waive  the  mandatory  requirements 
before  award,  the  contracting  officer 
shall  set  forth  in  the  solicitation,  or  in  an 
amendment  of  the  solicitation,  the 
specific  requirements  to  be  waived. 

(iii)  If  the  head  of  the  contracting 
activify  declines  to  approve  a  request 
for  waiver,  but  the  prospective 
contractor  agrees  to  take  corrective 
action  to  bring  the  operation  into 
compliance,  make  the  corrective  action 
a  part  of  the  resulting  contract 

(2)  Transportation  considerations.  If 
shipment  of  ammunition  and  explosives 
is  involved  in  the  contract  addriess  in 
the  schedule  of  the  contract  the 
applicable  Department  of 
Transportation  or  Mifitary  Traffic 
Management  Command  requirements 
and  any  other  requirements  for 


transportation,  packaging,  marking,  and 
labeling. 

(3)  Disposition  of  excess.  Include 
instructions  ivithin  the  contract 
concerning  final  disposition  of  excess 
Government  furnished  material 
containing  ammunition  and  explosives, 
including  defective  or  rejected  suppUes. 

(4)  Preaward  survey.  Before  awarding 
any  contract  including  purchase  orders, 
involving  ammunition  and  explosives, 
obtain  a  preaward  ammunition  and 
explosives  safefy  survey.  If  the 
prospective  contractor  proposes 
subcontracting  any  ammunitions  or 
explosive  work,  include  a  review  of  the 
subcontractor's  facilify  in  the  preaward 
survey. 

(b)  Postaward  phase.— {\)  Contract 
administration  office  responsibility,  (i) 
The  contract  administration  office  is 
responsible  for  verifying  that  the  safefy 
requirements  of  the  clause  at  252.223- 
7001.  Safefy  Precautions  for  Ammunition 
and  Explosives,  are  being  implemented 
in  a  manner  that  will  reduce,  to  the 
maximum  extent  practicable,  or 
eliminate  the  probabiUfy  of  a  mishap 
occurring. 

(ii)  The  clause  at  252.223-7001 
requires  the  contractor  to  submit  to  the 
administrative  contracting  officer  (ACO) 
any  postaward  requests  for  a  waiver  of 
the  contract  safefy  standards,  a  site  plan 
modification,  or  a  construction  review. 
The  ACO  shall  review  any  request  and 
make  recommendations  to  the 
contracting  officer.  The  contracting 
officer  shall  make  a  decision  after 
following  the  procedures  in  paragraph 
(a)(1)  of  this  subsection. 

(A)  If  the  request  arrives  at  the 
contracting  office  without  evidence  that 
the  ACO  has  seen  it  immediately  send 
it  to  the  ACO  for  review  and 
recommendations. 

(B)  When  the  contracting  officer  has 
made  a  determination  approving  or 
disapproving  the  contractor's  request 
send  the  determination  to  the  ACO  for 
transmission  to  the  contractor. 

(2)  Subcontracts,  (i)  The  clause  at 
252.223-7001,  Safefy  Precautions  for 
Ammunition  and  Explosives,  requires 
the  contractor  to  notify  the  contracting 
officer  when  placing  a  subcontract  for 
anununition  and  explosives.  The 
contracting  officer  should  coordinate 
with  the  safefy  personnel  and  request 
supporting  contract  administration  in 
accordance  with  FAR  42.204.  If  the 
contracting  officer  believes  the  nature  of 
the  subcontract  work  poses  a  potential 
danger  to  Government  property. 
Government  personnel,  production 
capabilify,  or  contract  completion, 
request  supporting  contract 
administration. 


(ii)  If  the  preaward  safefy  survey 
identified  areas  in  which  a 
subcontractor  was  not  complying  with 
the  manual  and  the  subcontractor  was 
supposed  to  correct  the  deficiencies 
before  start-up,  the  contracting  officer 
shall  require  a  preoperations  survey  to 
verify  that  the  corrections  were  made. 

(iii)  When  postaward  safefy  reviews 
by  the  Government  uncover  any  safefy 
deficiencies  in  the  subcontractor's 
operation,  the  review  team  shall  inform 
the  ACO  cognizant  of  the  subcontractor, 
who  shall  immediately  notify  the  ACO 
cognizant  of  the  prime  contractor.  The 
ACO  cognizant  of  the  prime  shall  inform 
the  prime  contractor  of  deficiencies 
requiring  correction.  The  notifications 
shall  be  made  by  the  most  expeditious 
means  appropriate  to  the  circumstance. 
If  a  critical  safefy  deficiency  poses  an 
imminent  danger,  the  ACO  cognizant  of 
the  prime  shall  make  the  notifications 
by  the  most  expeditious  means 
available. 

223.370-5   Contract  dausea. . 

Use  the  clauses  at  252.223-7001, 
Safefy  Precautions  for  Ammimition  and 
Explosives,  and  252.223-7002,  Change  in 
Place  of  Performance — ^Ammunition  and 
Explosives,  in  all  solicitations  and 
contracts  for  acquisition  to  which  this 
section  applies. 

223.371    Radioactive  materiaL 

223.371-1    Policy. 

DoD  policy  is  to  require  contractors 
shipping  radioactive  material  to  give 
notice  sufficienUy  in  advance  of 
shipment  so  that  receiving  activities  can 
take  proper  health  and  safefy 
precautions  and  obtain  all  legally 
required  licenses. 

223.371-2    Procedures. 

(a)  Notice  of  delivery.  (1)  The 
contracting  officer  shall  require 
contractors  supplying  radioactive 
material  to  notify  the  contracting  officer 
before  delivery. 

(2)  Upon  receipt  of  contract 
notification  of  the  impending  delivery  of 
radioactive  materials,  the  contracting 
officer  shall  notify  the  receiving 
activities  so  that  appropriate  safeguards 
can  be  taken. 

(b)  Waiver  of  notice.  The  contracting 
officer  may  waive  the  notification 
required  of  the  contractor  if — 

(1)  The  contractor  certifies  that  a 
notification  on  prior  deUveries  is  still 
accurate;  and 

(2)  The  cognizant  technical 
representatives  agree. 
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22&371-3    Contract  dMiM. 

(a)  Use  the  clause  at  252.223-7003. 
Notice  of  Radioactive  Materials,  in 
solicitations  and  contracts  for  supplies 
which  are.  or  which  contain — 

(1)  Radioactive  material  requiring 
specific  licensing  under  the  regulations 
issued  pursuant  to  the  Atomic  Energy 
Act  of  1954:  or 

(2)  Radioactive  material  not  requiring 
specific  licensing  in  which  the  specific 
activity  is  greater  than  0.002  microcuries 
per  ^     11,  or  the  activity  per  item  equals 
or  exceeds  0.01  microcuries. 

(b)  Such  supplies  include  but  are  not 
limited  to— 

(1)  Aircraft; 

(2)  Ammunition; 

(3)  Missiles; 

(4)  Vehicles; 

(5)  Electronic  tubes; 

(6)  Instrument  panel  gauges; 

(7)  Compasses;  and 

(8)  Identification  markers. 

(c)  Insert  in  paragraph  (a)  of  the 
clause  at  252.223-7003  the  number  of 
days  in  advance  of  delivery  that  the 
contractor  must  provide  notification. 
Determine  the  number  of  days  for  the 
advance  notice  in  coordination  with  the 
radiation  protection  officer,  who  will 
ensure  that  the  proper  license, 
authorization  or  permit  is  obtained 
before  receipt  of  the  radioactive 
material. 

Subpart  223-S— Orug-Fraa  Worfcplaca 
223.570    Dnig-free  work  force. 

223.570-1    DeflnNlone. 

Employee  in  a  sensitive  position  and 
"illegal  drugs,"  as  used  in  this  section, 
are  defined  in  the  clause  at  252.223- 
7004.  Drug-Free  Work  Force. 


223J70-2 

DoD  policy  is  to  ensure  that  its 
contractors  maintain  a  program  for 
achieving  a  drug-free  work  force. 

223.570-3   QeneraL 

(a)  The  use  of  illegal  drugs  is 
inconsistent  with  the  law-abiding 
behavior  expected  of  all  citizens. 
Employees  who  use  illegal  drugs  tend  to 
be  less  productive,  less  reliable,  and 
prone  to  greater  absenteeism.  The  use  of 
illegal  drugs  by  contractor  employees 
results  in  the  potential  for  increased 
cost,  delay,  and  risk  in  the  performance 
of  a  Government  contract 

(b)  If  a  contractor's  employees  use 
illegal  drugs  at  any  time,  it  can — 

(1)  Impair  their  ability  to  perform 
tasks  that  are  critical  to  proper  contract 
performance; 

(2)  Increase  the  potential  for  accidents 
and  for  failures  that  car  pose  a  serious 


threat  to  the  national  security,  health, 
and  safety; 

(3)  Cause  less  than  the  complete 
reliability,  stability,  and  good  judgment 
required  of  an  individual  who  has 
access  to  sensitive  information; 

(4)  Create  the  possibility  for  coercion, 
influence,  and  irresponsible  action 
under  pressure  that  may  post  a  serious 
risk  to  national  security,  health,  and 
safety. 

223J70-4   Contract  dauee. 

(a)  Use  the  clause  at  252.223-7004, 
Dnig-Free  Work  Force,  in  all 
solicitations  and  contracts — 

(1)  That  involve  access  to  classified 
information;  or 

(2)  When  the  contracting  officer 
determines  that  the  clause  is  necessary 
for  reasons  of  national  security  or  for 
the  purpose  of  protecting  the  health  or 
safety  of  those  using  or  affected  by  the 
product  of,  or  performance  of,  the 
contract 

(b)  Do  not  use  the  clause  in 
solicitations  and  contracts  for — 

(1)  Commercial  or  commercial- type 
products  (see  FAR  11.001);  or 

(2)  Performance  or  partial 
performance  outside  the  U.S.,  its 
territories,  and  possessions,  unless  the 
contracting  officer  determines  such 
inclusion  to  be  in  the  best  interest  of  the 
Government 

6.  Part  225  is  revised  to  read  as 
follows: 

PART  225— FOREIGN  ACQUISITION 


225.000    Scope  of  part. 
225.000-70    Definitions. 
225.000-71    General  guidelines. 

Subpart  225.1— Buy  American  Act— 
SuppHee 

225.102  Policy. 

225.103  Agreements  with  certain  foreign 
govemmenta. 

225.105  Evaluating  offers. 

225.107    Acquisition  from  or  through  other 
Government  agencies. 

225.106  Excepted  articles,  materials,  and 
supplies. 

225.109    Solicitation  provisions  and 

contracts  clauses. 
225.109-70    Additional  provisions  and 

clauses. 

Subpart  225.2-8«jy  American  Act— 
Conetnictlon  Matortala 

225.202    Policy. 

225.205    Solicitation  provision  and  contract 

clause. 
225.205-70    Additional  clause. 

Sultpart  225.3— Balance  of  Payments 


225.302  Policy. 

225.303  Procedures. 

225.305    Solicitation  provision  and  contract 
clause. 


225.305-70    Additional  clause. 

Subpart  225.4— Purchaaaa  Under  the  Trade 
Agreements  Act  of  1979 

225.401  Definitions. 

225.402  Policy. 

225.403  Exceptions. 

225.403-70    Products  subject  to  the  Trade 

Agreements  Act 
225.405  Procedures. 
225.407    Solicitation  provision  and  contract 

clause. 

Subpart  225.6— Customo  and  Duties 

225.602  Policy. 

225.603  Procedures. 

225.604  Exempted  supplies. 

225.605  Contract  clause. 
225.605-70    Additional  solicitation 

provisions  and  contract  clauses. 

Subpart  225.7— Restrictlone  on  Certain 
Foreign  Purchaeee 

225.702  Restrictions. 

225.703  Exceptions. 

225.704  Contract  clause. 
225.704-70    Additional  clause. 

Subpart  225J— IntematlonI  Agreement 
and  Coordination 

225.601    International  agreements. 
225.802    Procedures. 
225.802-70    Contracts  for  performance 
outside  the  U.S. 

225.870  Contracting  with  Canadian 
contractors. 

225.670-1    General. 

225.870-2    Solicitation  of  Canadian 

contractors. 
225.870-3    Submission  of  offers. 
^.870-4    Contracting  procedures. 
225.670-6    Contract  administration. 
225.870-6    Termination  procedures. 
225.870-7    Acceptance  of  Canadian  supplies. 
225.870-8    Industrial  security. 

225.871  North  AUantic  Treaty  Organization 
(NATO)  cooperative  projects. 

225.871-1    Scope. 
225.871-2    Definitions. 
225.871-3    General. 
225.671-4    Statutory  waivers. 
225.871-5    Directed  subcontracting. 
225.871-6    Disposal  of  property. 
225.871-7    Congressional  notification. 

225.872  Contracting  with  qualifying  country 
sources. 

225.872-1    General. 

225.872-2  Applicability. 

225.872-3    Solicitation  procedures. 

225.872-4    Evaluation  of  offers. 

225.872-5    Contract  administration. 

225.872-6    Audit. 

225.872-7    Industrial  security  for  qualifying 

countries. 
225.872-8    Subcontracting  with  qualifying 

country  sources. 

Subpart  225.9— Additional  Foreign 
Acquisition  Clauses 

225.901    Omission  of  examination  of  records 
clause. 

Subpart  225.10— Sanctiona  for  Violationa  of 
Export  Controla 

225.1003    Exceptions. 
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Subpart  22S.7&-Authonsatlon  Acts, 
Approprtatlone  Acts,  and  Ottwr  Statutory 
Restrictions  on  Foreign  Purchases. 

225.7000  Scope  of  subpart 

225.7001  Definitions. 

225.7002  Restrictions  on  food,  clothing, 
fabrics,  and  speciality  metals. 

225.7002-1    Restrictions. 

225.7002-2    Exceptions. 

225.7002-3    Preference  for  domestic  wool. 

225.7002-4    Contract  clauses. 

225.7003  Restriction  on  hand  or  measuring 
tools. 

225.7003-1    Restriction. 
225.7003-2    Contract  clause. 

225.7004  Restriction  on  machine  tools  and 
powered  and  non-powered  valves. 

225.7004-1    Applicability. 

225.7004-2    Authorization  Act  restilctions 

(FY1990-1991). 
225.7004-3    Appropriations  Act  restiictions 

(FY1987-1989). 
224.7004-4    U.S.  or  Canadian  origin. 
225.7004-5    Contract  clauses. 

225.7005  Restriction  on  manual  typewriters. 

225.7006  Restrictions  on  construction  or 
repair  of  vessels  in  foreign  shipyards. 

225.7007  Restriction  on  acquisition  of 
foreign  buses. 

225.7008  Restriction  on  research  and 
development 

225.7009  Restriction  on  aircraft  ejection 
seats. 

225.7010  Restriction  on  certain  chemical 
weapons  antidote. 

.  225.7011  Restriction  on  Strategic  Defense 
Initiative  research,  development  test 
and  evaluation. 

225.7011-1    Definitions. 

225.7011-2    Restriction. 

225.7011-3    Exceptions. 

225.7011-4    Procedures. 

225.7011-5    Solicitation  provision. 

225.7012  Restriction  on  anchor  and  mooring 
chain. 

225.7012-1    Restriction. 
225.7012-2    Exception. 
225.7012-3    Conti-act  clauses. 

225.7013  Restriction  on  polyacrylonitrile 
(PAN)  based  carbon  fibers. 

225.7013-1    Restriction. 
225.7013-2    Contract  clause. 

Subpart  225.71— Other  Restrictions  on 
Foreign  Purchases 

225.7100  Scope  of  subpart 

225.7101  Definitions. 
225.n02    Policy. 

225.7103  Exceptions. 

225.7104  Waivers. 

225.7105  Conti-act  clause. 

Subpart  225.72— Overseas  Distribution  of 
Defense  Subcontracts 

225.7200  Scope  of  subpart. 

225.7201  Applicability. 

225.7202  Exception. 

225.7203  Contract  clause. 

Subpart  22S.73— Acquisitions  for  Foreign 
Military  Sales 

225.7300  Scope  of  subpart. 

225.7301  General. 

225.7302  Procedures. 

225.7303  Pricing  acquisitions  for  foreign 
military  sales. 


225.7303-1    Contractor  sales  to  other  foreign 

customers. 
225.7303-2    Cost  of  doing  business  with  a 

foreign  government  or  an  international 

organization. 
225.7303-3    Govemment-to-govemment 

agreements. 
225.7303-4    Sales  commissions  and 

contingent  fees. 

225.7304  Source  selection. 

225.7305  Limitation  of  liability. 

225.7306  Exercise  of  options  for  foreign 
military  sales. 

225.7307  Implementation  of  offset 
arrangements  negotiated  pursuant  to 
foreign  miUtary  sales  agreements. 

225.7307-1    General 
225.7307-2    Procedures. 

225.7308  Contract  clauses. 

AuOiority:  5  U.S.C  301, 10  U.S.C  2202,  DoD 
Directive  5000.35,  FAR  subpart  1  J. 

225.000   Scope  of  part 

This  part  also  provides  policy  and 
procedures  for — 

(1)  Foreign  military  sale  acquisitions; 
and 

(2)  Acquisitions  involving  work  to  be 
performed  in  foreign  countries. 

225.000-70    Definitions. 
As  used  in  this  part — 

(a)  Defense  equipment  means  any 
equipment,  item  of  supply,  component 
or  end  product  purchased  by  the  DoD. 

(b)  Domestic  end  product  has  the 
meaning  given  in  the  clause  at  252.225- 
7001,  Buy  American  Act  and  Balance  of 
Payments  Program,  instead  of  the 
meaning  in  FAR  25.101. 

(c)  Nondesignated  country  end 
product  means  any  end  product  which  is 
not  a  U.S.  made  end  product  or  a 
designated  country  end  producL 

(d)  Nonqualifying  country  and 
nonqualifying  country  component  are 
defined  in  the  clause  at  252.225-7001, 
Buy  American  Act  and  Balance  of 
Payments  Program. 

(e)  Nonqualifying  country  end  product 
means  an  end  product  which  is  neither  a 
domestic  nor  qualifying  country  end 
producL 

(f)  Nonqualifying  country  offer  means 
an  offer  of  a  nonqualifying  coimtry  end 
product  including  the  price  of 
transportation  to  destination. 

(g)  Qualifying  country  is  a  term  used 
to  describe  certain  countries  with 
memoranda  of  understanding  or 
international  agreements  with  the 
United  States.  These  countries  are  listed 
in  225.872-1. 

(h)  Qualifying  country  component  and 
qualifying  country  end  product  are 
defined  in  the  clause  at  252.225-7001, 
Buy  American  Act  and  Balance  of 
Payments  Program. 

(i)  Qualifying  country  offer  means  an 
offer  of  a  qualifying  country  end 


product  including  the  price  of 
transportation  to  destination. 

(j)  Source,  when  restricted  by  such 
words  as  foreign,  domestic  qualifying 
country,  etc.,  refers  to  the  actual 
manufacturer  or  producer  of  the  end 
product  or  component 

(k)  U,S.  made  end  product  is  defined 
in  the  clause  at  252.225-7007,  Trade 
Agreements  Act 

22S4N)0-71    General  guldsMnss. 

To  apply  the  policies  and  procedures 
of  this  part  analyze  and  evaluate  offers 
of  foreign  end  products  generally  as 
follows — 

(a)  Statutory  or  policy  restrictions.  (1) 
Determine  whether  the  product  is 
restricted  by — 

(i)  DoD  Authorization  or 
Appropriations  Acts  (see  subpart 
225.70);  or 

(ii)  DoD  policy  (see  subpart  225.71). 

(2)  If  the  product  is  restricted,  apply 
the  restrictions  in  subpart  225.70  or 
225.71. 

(3)  If  the  product  is  not  restricted, 
consider  the  applicability  of  memoranda 
of  understanding  and  other  international 
agreements  (see  225.872). 

(b)  Memoranda  of  understanding  or 
other  international  agreements.  (1) 
Determine  whether  die  offered  product 
is  the  product  of  one  of  the  countries 
(qualifying  coimtry),  listed  in  225.872-1. 

(2)  If  the  product  is  the  product  of  a 
qualifying  country,  evaluate  the  ofier 
under  225.105  and  225.872-4. 

(c)  Trade  Agreements  Act  (1) 
Determine  whether  the  product  is 
covered  by  the  Trade  Agreements  Act 
(see  subpart  225.4). 

(2)  If  the  product  is  an  eligible  product 
under  Subpart  225.4,  evaluate  the  ofier 
under  FAR  25.402  and  225.105. 

(3)  If  the  product  is  not  an  eligible 
product,  a  qualifying  country  end 
product  or  a  U.S.  made  end  product 
purchase  of  the  foreign  end  product  may 
be  prohibited  (see  FAR  25.402(c)  and 
225.402(c). 

(d)  Contractors  controlled  by  terrorist 
nations.  (1)  Determine  whether  the 
contractor  is  controlled  by  a  terrorist 
nation. 

(2)  If  the  contractor  is  controlled  by  a 
terrorist  nation,  comply  with  209.104- 

1(g). 

(e)  Buy  American  Act  and  Balance  of 
Payments  Program.  See  the  evaluation 
procedures  in  225.105. 

Subpart  225.1— Buy  American  Act- 
Supplies 

225.102    PoNcy. 

(a)(2)  The  cost  of  a  domestic  end  - 

product  is  unreasonable  if  it  is  not  the 
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(2)  . 

involve  subctantial  domestic 


low  evaluait4  oflbr  wlKn  evaluated 
under  225.KK. 

(3XAj  S|»eiAB  paWic  kHnael 
exoiptfMi  lor  DiO  ■•  M  tSultf^ 

(B)  Nomdiy.  om  the  emliatioa 
proGBduBS  in  2tt.lti.  iMt  ooBiider 
recommending  •  pahiic  ialefMt 

AmeiieaB  Ad  an  set  SKved.  For 
example,  a  public  interest  eimaptiaa 
may  be  appropriate  if— 

[1)  Accepliiig  Ae  low  liuHuistic  effar 
will 


Witt 


(C)  A  detemteatiM  to  ffraat  a  pubkc 
interest  exception  imder  pasagraiiii 
(a)(3)(B)  of  this  sadiaB  ahaU  W  sade  by 
the— 

(i)  Head  of  the  contracting  acdvii|r  far 
acqaisitioas  under  >108,OOOt  ar 

(^  Agency  bead  Ear  acqulaftioQS'Of 
$100,000  4Mr  iBOve. 

(b)(1)  A  determinadon  that  an  arttcle. 
mateiiaL  or  8iv)ply  is  not  reasonably 
available  is  lequkad  wliere  no  dosiestic 
offer  Is  received  or  wrhen  domestic  offers 
are  Insufficient  to  jnael  Ibe  requirement 
and  award  is  to  be  made  on  a 
nonqoafifyiAg  countiy  end  product 

|ii]  Hie  detennination  most  be 
approved — 

(A)  At  a  hrval  above  the  contracting 
officer,  n  the  acquisition  is  estimated 
not  to  exceed  $25,000; 

(Bj  By  the  cUefoi  the  cuutiuctliig 
office  if  the  acqinsftian  is  estimated  not 
to  exceed  (290,000; 

(C)  By  BM  head  of  flie  ooRtractng 
acti^^  (HCA)  ar  insiettiate  deputy,  or 
in  the  case  of  tlie  Defense  Advwce 
Reeearch  Rejects  Agency  (DMVA),  the 
OiretAv,  DAKPA  ff  die  auqaisMen  is 
estimated  net  Is  exceed  tZ  auilioii;  or 

(D)  By  iM  iHad  of  the  ageocy,  or 
designee  at  a  level  no  loifWBr  ttiaa  an 
HCA.  tf  die  aeanWIion  ia  aaliaMiled  to 


[ii)  A  iklHiiiiBtiiai  aa  ta  sHiedier  an 
article,  material,  or  supply  is  reaaonably 
aeailaUe  to  sat  nqatasd  Ebt— 

(A)  Bad  pndBGts  ar  coDpenenlB  bslad 
in  22UIB(d)(l}  or  FASL  22S.1fle(dMl): 

(B)  Acquisitions  for  spare/ 
re|)iaceBMBt  parts  when  Iha  afnaiwitMiii 
is  reatridad  to  the  oitgiaal  aaaufactHPer 
or  supplier,  or 

(Cj  AoqniyHnn  <rf  toni^  dn^  by  the 
Defanaa  Paasa— al  Suppart  Cantor  wfhep 
the  Chief  of  the  Diviaian  af  Teduucal 
Operations.  Directorate  of  Medical 
Material,  datoradnas  that  aaly  the 
requested  foreign  drug  will  fulfil  the 
requirements. 

(iv)  Under  coordinated  acquisition 
(see  srf»part  S00.70),  ^te  determiiiation  is 
the  tesponriouRy  of  tte  requinng 


depaitiaoHt  wtnn  the  reqnking 
department  specifies  acquisitten  of  a 
foreign  end  product. 

22S.103    Aoraemants  wttti 


See22S.a72. 

228.106    Evaluating  offer*. 

Use  the  foUoavtog  prooedures  instead 
ofthMatoFAS2SLlM. 

(1)  Evaluate  offers  by  adding  a  9D    ' 
percent  fador  to  dM  price  (inducbig 
duty)  ef  each  nonqwalifyiiig  Doairtiy 
offer. 

(i)  Nonqualifying  country  offers 
include  duty  in  the  ofiiered  pdoe. 
Evaluate  based  on  inclusion  of  duty, 
regardless  of  whether  duty  is  to  be 
included  in  the  award. 

(ii)  When  a  nonqnaii^riag  ooantry 
offer  includes  more  than  one  line  item, 
apply  the  SO  percent  factor— 

iA)  On  an  Ueai-by-itaai  bosia;  or 

(B)  On  a  group  of  Items,  if  the 
solicitotioa  specifically  provides  for 
award  on  a  group  basis. 

(2)  When  there  are  no  domestic  offers 
or  when  a  qualifying  oaitiy  offer  is 
lower  than  any  domieatk  offer,  evalaate 
offers  wilhoBt  the  50  percent  factor. 

^  if  dnty  is  to  be  oxenpted  ttara^ 
the  taiduaioB  of  die  dause  at  FAS 
52.225-)a  Duty-Fkee  Entry,  ovalnate  the 
nonqnahfytog  country  offer  exckaive  of 
duty  by  radudng  the  offered  price  by  the 
amount  of  duty  identified  in  ^e  oinnse 
at  252.22S-7003.  Iidanafion  for  Outy- 
Free  Entry  Fvshia  ti  on. 

0i)  if  doty  ia  not  to  he  exempted  and 
duty  is  to  be  paid  by  the  Govecaneat 
evaluate  the  aanqnnii^ring  coontry  ofier 
inclusive  of  dnty. 

(S)  IVeat  offers  ofwiigihle  prodncts 
under  arnpihitinna  snbject  to  tha  l^de 
Agreements  Act  aa  if  they  nvre 
qualifying  country  offers. 

(4)  tf  these  ovntoatioB  procedures 
result  to  a  tie  butiw  a  nanquakfying 
counhy  offer  and  a  donHetic  offer,  sake 
award  on  the  domestic  offer. 

(SXi)  T^eae  an  tsao  tests  diat  nost  be 
mot  to  detonniae  whether  a 
manufactured  itam  to  a  domestic  end 
product — 

(A|  Ite  end  piodaot  aaoat  have  been 
manufadarad  in  dw  United  States;  and 

(B)  Tha  oaat  of  ito  US.  wd  gnafifjhig 
country  ooasponento  nnst  exceed  50 
peraent  of  the  coat  of  ott  of  ito 
components.  This  test  is  appled  to  the 
prime  contract  only,  and  not  to 
individual  subcontracts. 

(ii)  Bocanae  of  the  component  teat,  the 
defini&m  of  "domestic  end  product"  to 
more  restrictive  than  the  definiti<Hi  ] 

{A)  tJS.  made  end  prodacl"  ender 
the  Trade  Ayeeasento  Act; 


(B)  DonestioaHy  produued  or 
maiiuiactai  ed  prodnctB^  'nnder  eniidl 
business  set-asides  or  small  busliiess- 
small  purchase  se<-a«<des;  and 

(C)  Products  of  small  businesses 
under  FAR  part  tO. 

(iii)  U  an  offer  is  lor  a  'VS.  made  end 
product,"  "domestically  produced  end 
product,"  or  (he  product  of  a  siaail 
business,  but  is  not  a  "donnstic  ^kI 
prodact"  as  defined  ia  tha  daose  at 
252.225-7001.  Buy  American  Act  and 
Balance  of  Payments  Program,  treat  the 
offer  as  a  nonqualifying  country  offer. 


225.10? 


or  tlirao^  other 


Contracting  activities  must  apply  the 
evalaatioa  procedures  in  22&1Q6  when 
using  Federal  supply  nrhndiilf  ■ 

22S.108    ExcoptadarficlaainiateiWa.«nd 


(aMi)  OoO  has  deterMoed  (bet  the 
articles,  materiato.  and  sopplies  listed  in 
FAR  2S.108(dKl)  and  in  parsgrBph  (d)(1) 
of  this  section,  when  purchased  «s  end 
items  or  components,  are  not  mined, 
produced,  or  manufactured  in  ^e  United 
States  in  sufficient  and  reasonably 
avaiiabie  commeFcial  qoantities  of  a 
satisfactory  quality.  A^gard  tbeae  items 
or  oonponento  «8  being  of  doniestic 
origin  when  incorporatod  to — 

(A)  An  end  product  or  coRStrection 
material  manufactured  in  the  United 
States; 

or 

(B)  A  qualifying  country  end  product 
or  oonstmotion  asatoriai.  (For 
construction  material,  see  FAR  snfafMirt 
25.2.) 

(ii)  Scrap  is  domestic  in  origin  if 
generated  in,  collected  in,  ami  prepwed 
for  processing  in  flie  Umtsd  States. 

(d)(1)  Aluminum  clad  steel  wire. 
Sperm  oil. 


225. 1M 
contract  cteusos. 

(a)  Use  the  proviatoa  at  252225-7000, 
Buy  American  Act-Balnnoe  of  Payments 
Program  Certificate,  instead  of  the 
provisions  at  FAR  52.225-1,  Bey 
American  Certificate,  and  FAR  52.2^-0. 
Balance  of  Payments  Program 
Certificated  Uaa  the  provision  to  any 
solicitation  which  indndes  thacfanee  at 
252.225-7001,  Buy  Aamiican  Act  Md 
Balance  of  Paymento  Itogmm.  uidese 
the  solicitation  includes  te  clause  at 
252.225-7007,  Trade  Agreements  Act. 

(b)  For  oral  aolidtetians  infann 
prospective  vendors  that  onty  domestic 
and  qualifying  coualry  end  piroducts  ate 
acceptable,  except  nonguai%sig 
country  end  products  are  aooeptable  if— 

(i)  Hw  items  are  excepted  cither  on  a 
blanket  or  an  individual  basis;  or 
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(ii)  The  price  of  the  nonqualifying 
country  end  product  is  the  low  offer 
under  the  evaluation  procedures  in 
225.105. 

(d)  Use  the  clause  at  252.225-7001,  Buy 
American  Act  and  Balance  of  Payments 
Program,  instead  of  the  clauses  at  PAR 
52.225-3,  Buy  American  Act-Supplies, 
and  FAR  52.225-7.  Balance  of  Payments 
Program,  in  solicitations  and  contracts 
for  supplies  or  services  which  require 
the  furnishing  of  supplies.  Do  not  use  the 
clause  in  solicitations  and  contracts — 

(i)  Utilizing  small  purchase 
procedures; 

(ii)  U  an  exception  to  the  Buy 
American  Act  or  Balance  of  Payments 
Program  is  known  to  apply;  or 

(iii)  If  nonqualifying  country  end 
products  are  ineligible  for  award, 
including — 

(A)  End  products  restricted  to 
domestic  or  domestic  and  qualifying 
country  sources  under  Appropriations 
and  Authorization  Act  restrictions  (see 
subpart  225.70); 

(B)  End  products  restricted  to 
domestic  or  domestic  and  Canadian 
sources  (see  subpart  225.71);  and 

(C)  End  products  restricted  under  the 
authorify  of  FAR  0.302-3. 

225.10»-70    Additional  provisions  and 


(a)  Use  the  clause  at  252.225-7002. 
Qualifying  Country  Sources  as 
Subcontractors,  in  all  solicitations  and 
contracts  that  include  the  clause  at 
252.225-7001,  Buy  American  Act  and 
Balance  of  Payments  Program,  or  the 
clause  at  252.225-7007,  Buy  American 
Act,  Trade  Agreements  Act  and 
Balance  of  Payments  Program. 

(b)  Use  the  provision  at  252.225-7003, 
Information  for  Dufy-Free  Entry 
Evaluation,  in  all  solicitations  that 
include  the  clause  at  252.225-7001,  Buy 
American  Act  and  Balance  of  Payments 
Program,  or  the  clause  at  252.225-7007, 
Buy  American  Act,  Trade  Agreements 
Act  and  Balance  of  Payments  Program. 

(c)  When  only  domestic  end  products 
are  acceptable,  the  solicitation  must 
make  a  statement  to  that  effect. 

Subpart  225.2— Buy  American  Act- 
Construction  Materials 

225.202    Policy. 

(b)  A  nonavailabilify  determination  is 
not  required  for  construction  materials 
listed  in  FAR  25.108(d)(1)  or  in 
225.108(d)(1).  For  other  materials,  a 
nonavailabilify  determination  must  be 
approved  at  the  levels  specified  in 
225.102(b)(i).  Use  the  estimated  value  of 
the  construction  materials  to  determine 
the  approval  level. 


225JM>5    Solicitation  provision  and 
contract  dauaa. 

225.205-70   AddHionai  dausa. 

Use  the  clause  at  252.225-7004, 
Nondomestic  Construction  Materials,  in 
solicitations  and  contracts  if 
construction  materials  may  be  used 
without  regard  to  the  Buy  American  Act 
List  the  excepted  items  in  the  clause. 

Subpart  225.3— Balance  of  Payments 
Program 

225.302    Policy. 

(a)  DoD  implements  the  Balance  of 
Payments  Program  using  evaluation 
factors  similar  to  those  which  implement 
the  Buy  American  Act  The  Balance  of 
Payments  Program  restrictions — 

(i)  Apply  to  acquisitions  for  foreign 
miUtary  sales; 

(ii)  Do  not  apply  to  services,  except 
services  which  require  the  furnishing  of 
end  items  (e.g.,  leasing  of  equipment); 
and 

(iii)  Do  not  apply  to  qualifying  country 
end  products. 

(b)(i)  Before  solicitation,  the 
determinations  required  by  FAR 
25.302(b)  (2)  and  (3).  or  a  determination 
that  the  cost  of  acquiring  domestic  end 
products  or  services  is  unreasonable 
(FAR  25.303(b)).  may  be  made  by  the 
following  individuals  or  their  immediate 
deputies — 

Army 

Deputy  Cliief  of  Staff  for  Procurement  U.S. 

Army  Material  Command 
Commander  in  Ctiief,  U.S.  Army,  Europe  and 

DCSLOG.  U.S.  Army.  Europe 
Commander,  Eighth  U.S.  Anny  and  Cliief  of 

Staff.  Eighth  U.S.  Army 
Commander,  Corps  of  Engineers  Command 
Commander,  U.S.  Anny,  Japan 
Commander,  U.S.  Army  Medical  Research 

and  Development  Command 
Commander,  U.S.  Army  Forces  Conunand 
Commander,  U.S.  Army,  South 

Navy 

Commander-in-Cliief,  U.S.  Naval  Forces, 

Europe 
Commander,  U.S.  Naval  Forces,  Japan 
Conunander,  U.S.  Naval  Forces,  Pliilippines 
Commander-in-Ctiief,  U.S.  Atlantic  Fleet 
Commander,  Naval  Logistics  Command, 

Pacific  Fleet 
Commander,  Military  Sealift  Command 
Commandant  U.S.  Marine  Corps 
Commander,  Naval  Facilities  Engineering 

Command 
Commanding  General  QI  Marine  Amphibious 

Force 

Air  Force 

Commander,  U.S.  Air  Forces  in  Europe 
Commander,  Pacific  Air  Force 
Commander,  Military  Airlift  Command 
Commander,  Air  Force  Logistics  Command 
Commander,  Air  Force  Systems  Command 
Commander,  Strategic  Air  Command 


Commander,  Tactical  Air  Command 
Commander,  Air  Force  Communications 

Command 
Commander,  Space  Command 

Defense  Logistics  Agency 

Executive  Director,  Contracting 

Defense  Commimications  Agency 
Director 

(ii)  The  authorify  to  make  the 
determinations  required  by  FAR 
25.302(b)  (2)  and  (3)  may  be  redelegated 
for  acquisitions  estimated  at  $500,000  or 
less  in  foreign  cost 

(3)(A)  This  authority  is  not  intended 
for  use  in  making  repetitive  supply 
acquisitions  or  acquisitions  of  total 
annual  supply  requirements  of  items 
available  in  the  United  States  but  not 
available  within  the  time  required. 

(B)  DoD  has  determined  that 
requirements  for  the  items  on  the  lists  at 
FAR  25.108(d)(1)  and  at  225.108(d)(1)  can 
only  be  filled  by  a  foreign  end  product 

(4)  DoD  has  determined  the  following 
items  can  only  be  acquired  or  performed 
in  the  country  concerned — 

(A)  Maintenance  and  repair  of,  and 
acquisition  of  spare  parts  for,  foreign 
manufactured  vehicles,  equipment 
machinery,  and  systems;  provided,  in 
the  case  of  spare  parts,  the  acquisition  is 
restricted  to  the  original  manufacturer  or 
its  suppUer  in  accordance  with  DoD 
standardization  policy  (see  DoD 
Directive  4120.3,  Defense 
Standardization  and  Specification 
Program); 

(B)  Industrial  gases; 

(C)  Brand  drugs  specified  by  the 
Defense  Medical  Materiel  Board; 

(D)  Bulk  construction  materials:  sand, 
gravel,  and  other  soil  materials,  stone, 
concrete  masonry  units,  and  fired  brick; 
and 

(E)  Overhaul  and  repair  of  vessels, 
aircraft  and  vehicles  which — 

[1]  Are  home-ported/stationed/ 
deployed  overseas;  and 

[2]  Cannot  practically  return  to  the 
United  States  or  to  U.S.  operated  repair 
facilities. 

(F)  Ready-mixed  asphalt  and  portland 
cement  concrete,  provided  that  foreign 
cost  is  estimated  at  not  more  than 
$100,000. 

(c)(i)  This  does  not  apply  to 
acquisitions  for  construction  materials 
and  equipment  for  use  outside  the 
United  States. 

(ii)  The  differential  is  determined 
through  the  estimating  process  and 
appUed  before  solicitation. 

(iii)  Purchase  of  materials,  equipment 
and  supplies  for  construction  overseas 
shall  generally  be  the  responsibilify  of 
the  contractor  performing  the  work;  but 
where  necessary  to  comply  with  foreign 
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law,  to  avoM  taxation,  or  to  obtain  odnr 
advairtsgn,  consfaSar  inrect  purcnaaa. 
Consider  savings  that  may  bis  obtained 
by  exemptions  from  import  and  other 
taxes  and,  to  the  eXtoat  oconaancal, 
take  advantafe  of  (ax  qraaprtona 
available  under  existing  agreements. 

225.903    Prooatfuraa. 

(a)  Solidtatiaa  ofaffen.  Whea 
soliciting  onMy.  advise  veadors  that 
only  daaaatic  and  quahfying  oomtiy 
end  piodtii  an  aooeptable  taiieaa  an 
exception  applies  or  the  prioa  ef  a 
doneadc  and  product  ia  wuieaaanabie. 

(b)  Evolaatioa.  (i)  Uat  the  evaluation 
proceduraa  in  225.106  {except  the 
treatmeHt  of  duty  may  differ)  iaatead  of 
the  evaluatioa  ptocedBrea  ia  FAR 
25.303(b}. 

(A)  Nonqualifying  counlry  ofien  may 
not  iadude  dvty  whea  deitvery  ia 


(B)  llw  U.S.  Govemment  casmot 
guarantee  the  exemptian  of  duty  for 
compoaealB  or  end  prodacta  imported 
into  foreign  couatnea. 

(Q  Foni^  govenunaois  may  impoee 
dutiea.  and  often  liictiidiag  such  duties 
must  be  avahnted  as  oSared. 

(ii)  Wliere  the  evaluation  procedures 
in  2S.10S  reauh  in  liw  awaid  of  a 
nonqoafifying  country  end  product,  the 
acquisition  of  dooaatic  end  products  ia 
unreasonaUo  or  inooasistent  with  publk 
interest  If  no  domestic  end  product 
offers  are  received,  the  determination  hi 
FAR  25.302(b)(3)  is  not  required. 


22&305 

contract 


Use  the  clause  at  252.225-7005, 
Identification  of  Expenditures  in  the 
United  States,  in  solicUations  and 
contracts  which  include  the  clause  at — 

(a)  252.225-7001.  Buy  American  Act 
and  Balance  of  Payments  Program:  or 

(b)  25bl225-7007,  Trade  AgreemenU 
Act 

Subpart  225.4-PurehaM«  Under  Itw 
Trado  A|p— uwiiU  Act  of  IfTt 


22S.401 

Eligible  product  means,  instead  ef  die 
definition  at  FAR  25.401,  a  deaignatad  or 
Caribbean  Basin  country  end  product  in 
the  categories  Bated  in  ZZS.40S-70. 


22S.402 

(a)  Per  adicitatioas  oootoining 
multiple  line  iteois,  estioiate  (he  vahie  of 
the  acquisition  as  folkmrK 

(i)  Total  (odd  together)  aM  Bne  items 
of  eti^Me  produrts  tnat  repreaent  the 
same  item  and  d^ler  only  as  to  delivery 
period  or  locafion. 


(ii)  Consider  inAvkhially  fdo  not  add 
together)  essentially  different  tine  items 
of  eligible  products  that  are  comhiaed  ia 
a  single  solicitation. 

(1)  See  225.105  for  evaluation  of 
eligible  products  and  VS.  made 
products. 

(c)(i)  Nondeslgnaled  country  end 
products  aubject  to  the  Act  may  aUo  be 
acquired  if  they  are  qualifying  country 
end  products. 

(ii)  National  interest  waivers  uader 
section  302(b)(2)  of  the  Act  are  approved 
on  a  case-by-case  basis.  Except  as 
delegated  in  patapvpfaa  (c)(ii}  (A),  (B), 
and  (C)  off  (faia  aectioB,  a  request  for  a 
national  interest  waiver  shall  include 
supporting  ratioaale  and  be  submitted 
under  depertBent/ageacy  prooeduies  to 
the  Deputy  Assistant  Seoetary  of 
Defense  (Procurement). 

(A)  The  chief  of  the  contracting  office 
may  eppcova  a  natiood  kilerest  -waiver 
on  the  basis  of  nonavadobility  when — 

[1)  The  solicitation  is  synopsized  in 
accordance  unth  FAR  5.203; 

[2]  The  acquisition  is  made  under  full 
and  open  competition;  and 

[3)  Offers  of  U.S.  made,  qualifying 
countiy,  or  eligible  products  from 
responsive,  reeponstble  offerors  are 
either — 

(/)  Not  received;  or 

{ii)  ineufficient  to  fill  the 
Government's  requirements.  In  these 
cases,  accept  all  responsive,  responsible 
offers  of  U.S.  made,  qualifying  country, 
and  eligible  products  before  accepting 
any  other  offers. 

(B)  The  head  of  the  contrac&ig 
activity  may  amnove  a  ootional  interest 
waiver  for  a  purchase  by  an  overseas 
purchasing  activity  of  products  critical 
to  the  support  of  U.S.  forces  Stationed 
abroad.  The  waiver  must  be  supported 
by  a  written  statement  from  the 
commander  of  the  requiring  activity 
stating  that  the  requirement  is  critical 
for  the  support  of  U.S.  forces  stationed 
abroad. 

(C)  The  Commander,  Defense  Fuel 
Supply  Center,  may  approve  national 
interest  waivers  for  purchases  of  fuel  for 
use  by  D.&  forces  overseas. 

225.403    Exceptioaa. 

(c)  The  eva^tioa  preference  for 
small  disadvanti^d  busnesses  in 
subpart  219.70  does  not  displace  on  offer 
of  on  eligible  product. 

(d)(1)(A)  If  a  department  or  agency 
considers  an  individual  acquisition  of  a 
product  to  be  indispensable  for  national 
security  or  national  defease  purposes 
and  appropriate  for  exduaion  firam  the 
proviaiaBS  of  FAR  oabpart  25.4.  it  asay 
subout  a  request  widi  supporting 
rationale  to  the  Deputy  Assistant 


Secretaiy  of  Defense  (Prooerement) 
(DASD(Pfl. 

(B)  The  following  national  secnrity/ 
national  defense  exceptions  do  not 
require  approval  by  DASD{P1 — 

{t]  Where  purdiase  from  foreign 
sources  ts  resMcted  by  the  DoD  annual 
Appropriations  or  Authorization  Acts 
(see  stftrpart  225.T(Ji  or  by  ^ 
establishment  of  required  sources  of 
supplies  and  services  under  FAR  part  8. 

{i]  Where  competition  foreign  sources 
is  restricted  under  the  authority  of  FAR 
e.302-3(a)(2)(i).  Provide  DASp(P)  a  copy 
of  the  justification  for  restricting 
competition  hi  eccordanoe  witfi  FAR 
25.402(e)  and  FAR  8.30S-l(d). 

225.403-70   Products  ouNect  to  tba  Trade 
Agreemeots  Act 

Foreign  end  products  subject  to  <he 
Trade  Agreements  Act  are  those  in  the 
following  Federal  supply  ^oups  (FSG). 
If  a  product  k  not  in  one  of  the  listed 
groups,  the  Trade  Agreements  Act  does 
not  apply.  As  noted  in  FAR  25.401, 
Caribbean  Basin  country  end  products 
are  limited  to  those  end  products  which 
are  eligible  for  duty-flee  treatment  under 
19  U&C  27030)).  The  list  of  producU 
has  been  annotated  to  indicate  those 
products  which,  due  to  this  limitation, 
are  eligible  for  designated  countries,  t>ut 
are  not  presently  eligible  for  Caribbean 
Basin  countries. 

FSG  and  Category/Description 

22  Railway  equipment 

23  Motor  vehicles,  trailers,  and  cycles 
(except  2330  and  buses  ander  2310) 

24  Tractors 

25  Vabicalar  cquipraeoi  compoaeatB 

26  Tires  nd  tubes 

29  Engine  aooBSSBnes 

30  Mechaninal  power  transQUssion 
equipment 

32    Woodwoildng  machinery  and  equipment 

34  Metatworkins  machinery  texcept  3408, 
d41»-Mig,  9428.  9439.  3441-3443. 3446. 
944of  9449(  o4^v«  9401 J 

35  Service  aad  trade  oquipmflBt 

36  Special  iDdaetry  machhiery  (except  aaw) 

37  AsriodluiBl  inachineiy  and  eqiipment 

38  CoDstniction,  mining,  excavating,  aad 
highway  mainteiifince  equipment  . 

39  Materids  handTing  equipment 

40  Rope,  catiie,  chain  and  fittings 

41  Refrigeration  and  air  canditiooing 
equipment 

42  Fire  fighting,  rescue  and  safety 
equipment 

43  Pumps  and  compressors 

44  PuriMce,  Steam  plant  and  dn^ing 
aqoiinant  (cKoept  44701 

45  Plumbing  heatiris.  and  sanitailan 
equipment 

46  Water  puriiicatioa  and  sewage  treatment 
equipment 

47  Piping,  tulung.  hose,  and  fitting 

48  Valves 

49  Maintenance  and  repair  shop  equipment 
(except  4920-4927. 4931-4935. 4980) 
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52  Measuring  toob 

53  Hardware  and  abrasives 

54  Prefabricated  structures  and  scaffolding 

55  Lumber,  miHwork,  plywood,  and  veneer 

56  Construction  and  building  materials 

61  Electric  wire,  and  power  and  disteilnition 
equipment 

62  Lighting  fixtures  and  lamps 

63  Alarm  and  signal  systems 

65  Medical,  dental,  and  veterinary 
equipment  and  supplies 

66  Instruments  and  laboratory  equipment 
(except  aircraft  clocks  under  6645) — See 
FAR  25.401  exclusion  of  certain  watches 
and  watch  parts  for  certain  Garibbeaa 
Basin  cauotrias 

67  Photographic  equipment 

68  Chemicals  and  cfccflHcal  prodacts 

69  Training  aids  and  devices 

70  Generaipurposa ADPE, software, 
supplies,  and  support  equipment 

71  Furniture 

72  Household  and  comrnerciai  furnishings 
and  appliances 

73  Food  preparation  and  serving  equipment 

74  Office  macirines,  visible  record 
equipment  and  ADP  equipment 

75  Office  supplies  and  devices 

76  Books,  maps,  and  otiter  publications 

77  Mu£!sal  instruraants,  phonographs,  and 
home  type  radios 

78  Recreational  and  athletic  equipment 

79  Cleaning  equipment  and  supplies 

80  Brushes,  paints,  sealers,  and  adhesives 

81  Containers,  packaging  and  packing 
supplies  (except  6140) 

84  Luggage  (only  8460)— See  FAR  25.401  for 
exclusion  of  luggage  for  Caribbean  Basin 
countries 

85  Toiietries 

67    Agricultural  supplies 

88    Live  animals 

91    Fuels,  hibricants,  oih  and  ynxea — See 

FAR  2&401  for  exclusion  for  Caribbean 

Basin  countries 

93  Nonmetallic  fabricated  materials 

94  iNTonmetallic  crude  materials 

96    Ores,  minerals,  and  their  primary 

products 
99    Vfiscellaneom 

22S.405    Procedures. 

(d)  Tins  does  not  apply  to  offshore 
acquisitiona  or  ta  I3efenae  Fuel  Supply 
Center  poat,  camp,  or  station  overseas 
requiremeata  (see  225.501). 

225.407    Solicitation  preylslon  awt 
contract  clause. 

(a)(1)  Use  the  provision  at  252.225- 
7006.  Buy  American  Act-Trade 
Agreements  Act-Balance  of  Payments 
Program  CertiBcate,  instead  of  the 
provision  at  FAR  52.22&-S.  Buy 
American  Act-Trade  Agreements  Act- 
Balance  of  Payments  Program 
Certificate,  in  all  solicitations  that 
include  the  clause  at  252.225-7007, 
Trade  Agreements  Act.  

{2)(A)  Use  the  clause  at  252.225-7007, 
I'rade  Agreements  Act,  instead  of  the 
clause  at  FAR  52.225-9,  Buy  American 
Act-Trade  Agreements  Act-Balaace  of 
Payments  Program. 


(B)  Uae  tiie  clause  in  aU  solicitatioBS 
and  contracts  subject  to  the  Trade 
Agreements  Act  iachidfaig  soiicitatioas 
for  multiple  line  items,  if  any  item  is 
subject  to  the  Act. 

(C)  Appfieation  of  the  procedures  in 
225.402(a)  and  the  acquisition  of 
noneligible  and  eligible  products  under 
the  same  solicitation  may  result  in  the 
application  of  the  Trade  Agreements 
Act  to  only  some  of  tte  items  solicited. 
In  such  case,  mdicate  in  the  schedule 
those  items  covered  by  the  Act. 

Subpart  225.6 — Cuatoaw  and  Dutt«» 

225.602    PoUcy. 

(1)  Sectioa  XXU,  chapter  98. 
subchapter  VIII,  item  9800.0030  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  authorizes  duty-free 
importation  of  defense  supplies. 

(2)  19  U.SXL  1309  authorizes  duty-free 
importation  of  certain  supplies  (not 
including  equipment)  for  vessels  or 
aircraft  operated  by  the  United  States 
(see  FAR  25.604(b)). 

(a)  DoD  will  issue  dufty-free  entry 
certificates  for — 

(i)  Qualifying  country  supplies  (end 
products  and  componenta)  on  all 
defense  contracts; 

(ii)  Eligible  products  (end  products  but 
not  components]  on  defense  contracts 
subject  to  the  Trade  Agreements  Act; 
and 

(iii)  Other  foreign  supplies,  if  there  is 
reasonable  assurance  that  the 
administrative  and  other  costs  of 
processing  and  controlling  the 
certificates  wiU  not  exceed  the  amount 
of  duty  that  would  be  paid. 


225.603 

(1)  Issue  duty-free  entry  certificates — 
(i)  In  accordance  with  the  poHcy  in 

225.602: 
(ii)  On  contracts  containiiag  the 

clauses  in — 

(A)  FAR  52.225-10,  Duty-Free  Entry;  or 

(B)  252.225-7009,  Duty-Free  Entry- 
Qualifying  Country  End  Products  and 
Supplies;  or 

(iii)  On  other  contracts  that  fall  within 
one  of  the  following  categories — 

(A)  Direct  purchases  of  foreign 
supplies  under  a  J)oD  prime  contract, 
whether  title  passes  at  point  of  origin  or 
at  destination  in  the  United  States: 
provided,  the  contract  states  that  the 
final  price  is  exclusive  of  duty: 

(B)  Purchases  of  foreign  supplies  by  a 
domestic  prime  conltactoi  under  a  cost- 
reimbursement  type  contract  or  by  a 
cost-reimbursement  type  subcontractor 
(where  no  fixed-price  prime  or  fixed- 
price  subcontract  intervenes  between 
the  purchaser  and  the  Government),, 
whether  title  passes  at  point  of  origin  or 


at  destination  in  tht  Umted  States.  If  a 
Hxed-price  prine  or  fixed-price 
subcontract  iolervenes,  foUew  the 
criteria  staled  in  paragraph  (l)(iiiK€yef 
this  section;  and 

(C)  Purchases  of  foreign  supplies  by  a 
fixed-price  domestic  prime  contractor,  a 
fixed-price  subcontractor,  or  a  cost-type 
subcootractor  where  a  fixed-price  prime 
contract,  or  fixed-price  subcontract 
intervenes;  provided — 

(1)  The  fixed-prica  prime  contract  and, 
where  applicable,  fixed-price 
subcoBttact  prices  are.  or  are  amended 
to  be,  exclusive  of  duty: 

(2)  The  prime  contractor  and,  il 
applicable,  the  subcontractors 
concerned  certify  that — 

(i)  The  supplies  so  purchased  wiU  be 
delivered  to  the  Govemment  or 
incorporated  in  Govemment-ovnied 
property  or  in  an  end  product  to  be 
furnished  to  the  Govemment;  and 

(ii)  The  duty  will  be  paid  if  suck 
supplies  or  any  portion  are  used  for 
other  than  the  performance  of  the 
Govemment  contract  or  disposed  of 
other  than  for  the  benefit  of  the 
Govenunent  in  accordance  with  the 
contract  terms;  and 

(3)  Such  acquisition  abroad  is 
authorized  by  the  terms  of  tfie  contract, 
the  subcontract  or  by  the  contracting 
officer.  In  ai^  case,  follow  the 
procedures  required  by  the  clauses  in 
FAR  52.225-10,  Duty-Free  Entry,  and 
252.225-7009,  Duty-Free  Entry- 
Qualifying  Country  End  Products  and 
Supplies,  to  the  extent  practicable. 

(2)  Do  not  issue  duty-free  entry 
certificates  or  exempt'duty  for  end 
products,  components,  or  supplies 
already  entered  into  the  customs 
territory  of  the  United  States  for  which 
duty  has  already  been  paid. 

(3)  If  a  duty-free  entry  certificate  is 
issued  a  contractor  under  a  fixed-price 
contract  based  on  the  contractor's 
providing  a  domestic  or  qualifying 
country  end  product,  component  or 
supply,  negotiate  an  equitable  reduction 
in  the  cen&act  price  if  die  contractor 
subsequently  furnishes  a  norwjoaKfying 
country  end  product,  component  or 
supply. 

(4)  Exclude  duty  from  the  conb'act 
price  fer  end  products,  components,  or 
supplies  that  are  being  accorded  duty- 
free entry. 

(5)  Except  as  required  under  the 
evaluation  procedures  in  225 AOS  for  the 
Buy  American  Act  do  not  evaluate  duty 
for  items  accorded  duty-free  entry. 

(6)  Even  if  duty  is  evaluated  auier 
subpart  22S.1.  the  supplies  may  stiti  be 
authorized  duty-free  entry  tf  to  do  so  is 
consistent  with  the  pohcies  in  225.602. 
However,  if  the  Government  will  pay  a 
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duty,  then  the  cost  of  the  duty  must  be 
included  in  the  contract  price  and 
evaluated  as  part  of  the  offer. 

(b)  Formal  entry  and  release,  (i)  The 
aHministrative  contracting  oHicer 
must — 

(A)  Ensure  that  prime  contractors  are 
aware  of  and  imderstand  any  Duty-Free 
Entry  clause  requirements.  Contractors 
should  understand  that  failure  by  them 
or  their  subcontractors  to  include  the 
data  required  by  the  clause  will  result  in 
treatment  of  the  shipment  as  without 
benefit  of  free  entry  under  section  XXIL 
chapter  98,  subchapter  vm,  item 
9606.00.30  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

(B)  Upon  receipt  of  the  required  notice 
of  purchase  of  foreign  supplies  from  the 
contractor  or  any  tier  subcontractor — 

(1)  Verify  the  duty-free  entitlement  of 
goods  entering  under  the  contract;  and 

(2)  Review  the  prime  contract  to 
ensure  that  performance  of  the  contract 
requires  the  foreign  supplies  (quantity 
and  price)  identified  in  the  notice. 

(C)  Upon  receipt  of  notification  from 
the  contractor  that  it  is  placing  a  foreign 
purchase  that  was  not  identified  at  the 
time  of  contract  award — 

(i)  Determine  whether  a  reduction  in 
the  contract  price  is  required  under  the 
clause  at  FAR  52.225-10,  Duty-Free 
Entry; 

[2]  If  so,  make  an  equitable 
adjustment  in  the  contract  price,  unless 
the  procuring  contracting  officer  directs 
otherwise; 

[3]  Determine  the  price  of  the  foreign 
supplies  exclusive  of  duty,  and  advise 
the  contractor  that  that  amount  will  be 
the  maximum  dollar  value  of  supplies 
for  which  duty-free  entry  certificates 
will  be  issued. 

(D)  Within  20  days  after  receiving  the 
notification  of  purchase  of  foreign 
supphes,  forward  the  following 
information  in  the  format  indicated  to 
the  Commander,  DCMAO  New  York, 
ATTN:  Customs  Division,  International 
Logistics  Office.  201  Varick  Street,  New 
York.  NY  10014— 

We  have  received  a  contractor  notiflcation 
of  the  purchase  of  foreign  supplies.  I  have 
veriHed  that  foreign  supplies  are  required  for 
the  performance  of  the  contract.  If  required, 
the  prime  contract  price  has  been  or  will  be 
adjusted 

Prime  Contractor  Name  and  Address: 
Prime  Ck>ntractor  CAGE  Code: 
Prime  Contract  Number  plus  Delivery  Order 

Number,  if  applicable: 
Total  Dollar  Value  of  the  Prime  Contract  or 

DeUvery  Order 
Expiration  Date  of  the  Prime  Contract  or 

Delivery  Order 
Foreign  Supplier  Name  and  Address: 
Number  of  Subcontract/Purchase  Order  for 

Foreign  SuppUes: 


Total  Dollar  Value  of  the  Subcontract  for 

Foreign  SuppUes: 
Expiration  Date  of  the  Subcontract  for 

Foreign  Supplies: 
CAO  Activity  Address  Number 
ACO  Name  and  Telephone  Number 
ACO  Code: 
Signature: 
Title: 

(E)  If  a  contract  modification  results  in 
a  change  to  any  data  verifying  duty-free 
entitlement  previously  furnished  to 
DCMAO  New  York,  forward  a  revised 
notification  including  the  changed  data 
to  DCMR  New  York. 

(ii)  The  responsibility  for  issuing  duty- 
free entry  certificates  for  foreign 
suppUes  purchased  under  a  DoD 
contract  or  subcontract  rests  with  the 
Chief,  Customs  Division,  International 
Logistics  Office.  DCMAO  New  York. 
Upon  receipt  of  import  documentation 
for  incoming  shipments  from  the 
contractor,  its  agent,  or  the  U.S.  Customs 
Service.  DCMAO  New  York  will  verify 
the  duty-free  entitlement  and  execute 
the  duty-free  entry  certificate, 

(iii)  Upon  arrival  of  foreign  supplies  at 
ports  of  entry,  the  consignee,  generally 
the  contractor  or  its  agent  (import 
broker)  for  shipments  to  other  than  a 
military  installation,  will  file  U.S. 
Customs  Forms  7501,7501A,  or  7506. 
with  the  District  Director  of  Customs. 

(c)  Immediate  entry  and  release. 
Importations  made  in  the  name  of  a  DoD 
military  facility  or  being  shipped 
directly  to  a  military  facility  are  entitled 
to  release  under  the  immediate  delivery 
procedure. 

(i)  A  DoD  immediate  delivery 
application  has  been  approved  and  is  on 
file  at  Customs  Headquarters. 

(ii)  The  application  if  for  an  indefinite 
period  and  is  good  for  all  Customs 
districts,  areas,  and  ports. 

225.604    Exwnptad  suppliM. 

(b)(i)  The  term  "supplies" — 

(A)  Includes  articles  known  as 
"stores,"  such  as  food,  medicines,  and 
toiletries,  and,  in  addition,  all 
consumable  articles  necessary  and 
appropriate  for  the  propulsion, 
operation,  and  maintenance  of  the 
vessel  or  aircraft,  such  as  fuel,  oil, 
gasoline,  grease,  paint,  cleansing 
compounds,  solvents,  wiping  rags,  and 
polishes. 

(B)  Does  not  include  portable  articles 
necessary  and  appropriate  for  the 
navigation,  operation,  or  maintenance  of 
vessel  or  aircraft  and  for  the  comfort 
and  safety  of  the  persons  on  board,  such 
as  rope,  bolts  and  nuts,  bedding,  china 
and  cutlery,  which  are  included  in  the 
term  "equipment." 

(ii)  The  duty-free  certificate  shall  be 
printed,  stamped,  or  typed  on  the  face  of 


Customs  Form  7501,  or  attached,  and 
shall  be  executed  by  a  duly  designated 
officer  or  civilian  official  of  the 
appropriate  department  or  agency  in  the 
following  form — 

(Date) 


I  certify  that  the  acquisition  of  this  material 
constituted  a  purchase  of  supplies  by  the 
United  States  for  vessels  or  aircraft  operated 
by  the  United  States,  and  is  admissible  free 
of  duty  pursuant  to  19  U.S.C.  1309. 

(Name)  

(TiUe)- 


(Organization) 

225.605    Contract  clauM. 

(b)  The  dollar  amount  in  paragraphs 
(b)(1)  and  (i)(2)  of  the  FAR  52.225-10 
clause  may  be  reduced  appropriately  in 
solicitations  and  contracts  of  $100,000  or 
less. 

225.605-70    Additional  solicitation 
provisions  and  contract  clausas. 

(a)  Use  the  clause  at  252.225-7008, 
Supplies  to  be  Accorded  Duty-Free 
Ent^,  in  all  solicitations  and  contracts 
when — 

(1)  Duty-free  entry  will  be  granted 
under  the  resultant  contract;  and 

(2)  The  solicitation  and  contract 
include  the  clauses  at — 

(i)  FAR  52.225-10,  Duty-Free  Entry;  or 
(ii)  252.225-7009,  Duty-Free  Entry- 
Qualifying  Country  End  Products  and 
Supplies. 

(b)  Use  the  clause  at  252.225-7009, 
Duty-Free  Entry — Qualifying  Country 
End  Products  and  Supplies,  in  all 
solicitations  and  contracts  for  supplies 
and  in  all  solicitations  and  contracts  for 
services  involving  the  furnishing  of 
supplies.  Do  not  use  the  clause — 

(1)  VVhen  simplified  small  purchase 
procedures  are  used;  or 

(2)  In  a  contract  for  supplies  for 
exclusive  use  outside  the  United  States. 

(c)  Use  the  clause  at  252.225-7010, 
Duty-Free  Entry — Additional  Provisions, 
in  all  solicitations  and  contracts  which 
include  the  clause  at  FAR  52.225-10, 
Duty-Free  Entry. 

Subpart  225.7— Restrictions  on  Certain 
Foreign  Purchases 

225.702    Rmtrictions. 

(1)  See  209.104-l(g)  for  restrictions  on 
contracting  with  firms  owned  or 
controlled  by  foreign  governments  that 
support  terrorism. 

(2)  Do  not  purchase  petroleum 
products  originating  in  Angola  from 
companies  engaged  in  production  of 
petroleum  products  in  Angola  (Pub.  L 
9»-«61,  section  316).  "Petroleum 
products"  means — 

(i)  Natural  or  synthetic  crude;    ; 
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(ii)  Blends  of  natural  or  synthetic 
cride;  amd 

(iii)  Products  wrfiiutd  or  derived  fi'om 
natiBtrf  or  syndketic  erode  or  from  such 
blends. 

225.703  Exceptions. 

(b)(i)  For  other  than  small  purchases, 
the  Secretary  of  the  Department 
concerned  may  approve  an  exception. 
Before  approving  an  exception  for  other 
than  small  purchases,  the  Secretary 
shall  obtain  the  advice  of  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs),  except — 

(A)  For  emergency  parchases;  or 

[Bi  Where  supplies  are  not  available 
from  any  other  source  and  substitute 
supplies  are  not  acceptable. 

(ii)  The  Secretary  of  Defense,  or 
designee,  may  waive  the  restriction  is 
225.702(2)  if  the  Secretary  or  designee 
determines  it  to  be  in  the  best  interest  of 
the  Govermacnt.  Designees  for  this 
waiver  authority  are — 

(AJ  Army — Assistant  Secretary  of  the 
Army  (Research,  Development,  and 
Acquisition). 

(B)  Navy — Assistant  Secretary  of  the 
Navy  (Research,  Development,  and 
Acquisition). 

(C)  Air  Force — Deputy  Assistant 
Secretary  of  die  Air  Force  (Contracting). 

(D)Defense  agencies — Assistant 
Secretary  of  Defense  (Production  and 
Logistics). 

225.704  Contract  ctame. 

225.704-70    AddRlonar  dausa. 

Use  the  clause  at  252.225-7011. 
Certification  and  Agreement  by 
Contractors  Currently  Producing 
Petroleum  Products  in  Angola,  in 
solicitations  and  contracts  involving  the 
supply  of  petroleum  products. 

Subpart  225.8— International 
Agreements  and  Coordtaatioo 

225.S0 1    International  agraamant*. 

(1)  Treaties  and  agreements  between 
the  U.S.  and  foreign  governments  affect 
both— 

(i)  The  way  offers  from  foreign 
contractors  are  evaluated  in  DoD 
acquisitions;  and 

(ii)  Performance  of  DoD  contracts  in 
foreign  countries. 

(2)  This  subpart  covers  acquisition 
policy  and  procedures  based  on  treaties 
and  international  agreements. 

(3)  InformatioQ  on  specific  agreements 
is  available  as  follows — 

(i)  Memoranda  of  understanding 
(MOU)  and  other  international 
agreements  between  the  Uaked  States 
and  the  countries  listed  in.  225.872-1  are 
maintained  in  the  Office  of  the  Deputy 
Assistant  Secretary  of  Defense 


(Procurement  (Foi>ei^Coa;teaetiiigi 
((703)697-9351,  AUTOVON  227-0351V 

(ii)  N4ilitary  Asaiatance  Advisory 
Gcoupa,  Naval  Missions,  and  Joint  U.S. 
MiUtaiy  Aid  Groups  normally  have 
copies  of  the  agreemeats  applicable  to 
the  countries  concerned. 

(iii)  Copies  of  international 
agreements  covering  existing 
agreements  in  the  Um'ted  Kingdom  of 
Great  Britain  and  Northern  Ireland, 
Western  European  countries,  North 
Africa,  and  in  the  Middle  East  are  filed' 
with  the  U.S.  European  Command 
(EUCOM). 

(rv)  Agreemeirts  with  courrtries  in  die    ■ 
Pacific  and  Far  East  are  fHed  with  tfie 
U.S.  Pacific  Command  fCINCPAC). 

225.802    Procadarea. 

225.602-70    Contracts  for  performance 
outside  tfie  tl.S. 

(a)  When  a  purchasing  activity, 
located  outside  the  command 
jurisdiction  of  the  tmified  or  specified 
command  involved,  plans  a  contract 
that  requires  the  performance  of  work  in 
a  foreign  country  by  U.S.  personnel  or  a 
third  country  national  contractor,  it 
shall— 

(1)  Coordinate  with  the  appropriate 
senior  component  commander  in  die 
country  involved;  or 

(2)  If  there  is  no  component  command 
in  the  country,  or  the  acquisition  does 
not  pertain  to  a  component  command, 
coordinate  the  action  through  either  the 
unified  connnander,  the  unified 
command  representative,  or  the 
designated  commanding  officer  of  the 
unified  command  for  that  country. 

(3)  Effect  the  coordination  ae  early  as 
possible,  preferably  before  issuing  die 
solicitation,  but  in  any  event  before 
awarding  a  contract 

(4)  When  coordinatioa  is  initiated 
before  or  at  the  time  of  sohcitation, 
include  a  copy  of  the  sohcitation  with 
the  notification. 

(5)  Document  the  contract  file  to  show 
that  specific  advance  approval  was 
obtained  from  the  component 
commander. 

(b)  The  contractmg  officer  shall 
request  the  following  information  bam 
the  overseas  commander 

(1)  The  applicability  of  any 
international  agreements  to  the 
aequisitioo; 

(2)  Security  requirements  applicable 
to  the  area; 

(3)  The  standards  of  conduct  required 
to  be  observed  by  the  prospective 
contractor  and  its  employees,,  and  any 
action  that  may  be  taken  in  the  event 
required  standards  are  not  maintained; 
and 

(4)  Requirements  for  use  of  foreign 
currencies,  including  s^plicability  of 


U.S.  holdings  of  exjom  foreign 
cunencies. 

(c)  The  contracting  officer  shall 
furniak  the  evcrsecM  caramaader  the 
following  isformatiDii  before  contract 
performance — 

(1)  Aay  contractor  k^istical  support 
desired  in  support  of  U.S.  or  foret^ 
miUtary  aale  requirements; 

(2)  Contract  perfocmaace  period  and 
estimated  contract  value; 

C3)  Number  and  nstionaUty  of 
contractor  employees  and  date  of 
planned  arrival  of  contractor  personnel; 

(4)  Contract  security  requirements; 
and 

(5)  Other  pertinent  iaformation  to 
effect  complete  coonfination  and 
cooperation. 

225.870    Contracting  with  Canadian 
contractora> 

225.870-1    General 

(a)  The  Canadian  Goremment 
guarantees  to  the  U.&  Govemroent  all 
comnutmeBts.  ofolig^ons.  and 
covenants  of  the  Canadiaa  Commercial 
Corporation  under  any  contract  or  order 
issued  to  die  Corporatieo  by  aay 
contracting  activity  of  die  U.S 
GovemmenL  The  Canadiaa  Government 
has  waived  notice  of  any  chckn^  or 
modification  which  may  be  ms^,  from 
time  to  time,  in  these  commitHients, 
obligations,  or  covenants. 

(b)  Contracts  with  contractors  located 
in  Caneda  should  be  awarded  to  and 
administered  by  the  Canadian 
Commercial  Corporation,  except  for — 

(1)  Negotiated  purchases  for 
experimental,  developmental  or 
research  work  ludess  the  contract  is  for 
a  project  under  the  Defense 
Development  Sharing  Program; 

(2)  Purchases  of  unusual  or  compelling 
urgency; 

(3)  Small  purchases;  or 

(4)  Purchases  made  by  DoD  activities 
located  in  the  Dominion  of  Canada. 

(c)  The  Canadian  Commercial 
Corporation,  in  placing  contracts  with 
Canadian  or  U.S.  concerns,  uses 
provisions  in  the  contracts  drat  give 
DoD  the  same  production  rights,  data, 
and  information  that  DoD  would  obtain 
in  contracts  with  U.S.  concerns. 

(d)  The  Department  of  Supply  and 
Services  (Canada),  for  contracts  placed 
with  the  Canadian  Commercial 
Corporation,  v\rithout  charge  to  DoD 
departments  or  agencies,  provides — 

(1)  Contract  administration  services 
including — 

(i)  Cost  and  pricing  analysis; 

(ii)  Industrial  security; 

(iii)  Accountability  and  disposal  of 
Government  prop^fy; 
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(iv)  Production  expediting; 

(v)  Compliance  with  Canadian  labor 
laws; 

(vi)  Processing  termination  claims  and 
disposing  of  termination  inventory; 

(vii)  Customs  documentation; 

(viii)  Processing  of  disputes  and 
appeals:  and 

(ix)  Such  other  related  contract 
acfaninistration  functions  as  may  be 
required  with  respect  to  the  Canadian 
Commercial  Corporation  contract  with 
the  Canadian  supplier;  and 

(2)  Audits.  When  required,  audits  are 
performed  by  the  Audit  Services  Bureau, 
Department  of  Supply  and  Services 
(Canada).  The  Department  of  National 
Defence  (Canada)  provides  inspection 
personnel,  services,  and  facilities,  at  no 
charge  to  DoD  agencies. 

225.S70-2    Solicitation  of  Canadian 
contractors. 

(a)  Except  for  the  acquisitions  in 
225.870-l(b)  (1)  through  (4),  include 
Canadian  ^iias  on  bidders  mailing  lists 
and  comparable  source  lists  only  at  the 
request  of  the  Canadian  Commercial 
Corporation. 

(b)  Include  Canadian  planned 
producers  under  the  Industrial 
Readiness  Planning  Program  on  bidders 
mailing  lists  for  their  planned  items  (see 
FAR  14.205-1). 

(c)  Send  solicitations  directly  to 
Canadian  firms  appearing  on  the 
appropriate  bidders  mailing  lists.  Send  a 
complete  copy  of  the  solicitation  and  a 
listing  of  Canadian  firms  solicited  to  the 
Canadian  Commercial  Corporation, 
Export  Supply  Centre,  Ottawa,  Ontario, 
K1A-0S6,  Canada. 

(d)  Furnish  a  solicitation,  if  requested, 
to  the  Ban  Commercial  Corporation 
even  if  no  Canadian  firm  is  solicited. 

(e)  Handle  small  purchases  (see  FAR 
part  13]  directly  with  Canadian  firms 
and  not  through  the  Canadian 
Commercial  Corporation. 

225-«70-3   Submlsaionofoftar*. 

(a)  As  indicated  in  225.870-4,  the 
Canadian  Commercial  Corporation  is 
the  prime  contractor.  To  indicate 
acceptance  of  offers  by  individual 
Canadian  companies,  the  Canadian 
Commercial  Corporation  issues  a  letter, 
supporting  the  Canadian  offer, 
containing  the  following  information — 

(1)  Name  of  the  Canadian  offeror 

(2)  Confirmation  and  endorsement  of 
the  offer  in  the  name  of  the  Canadian 
Commercial  Corporation;  and 

(3)  A  statement  that  the  Corporation 
shall  subcontract  100  percent  with  the 
offeror. 

(b)  When  a  Canadian  offer  cannot  be 
processed  through  the  Canadian 
Commercial  Corporation  in  time  to  meet 


the  bid-opening  requirement  or  the 
closing  date  for  receipt  of  proposals,  the 
Corporation  may  permit  Canadian  firms 
to  submit  offers  directly.  The  Canadian 
Commercial  Corporation's  endorsement 
of  award,  however,  must  be  received  by 
the  contracting  officer  before  contract 
award. 

(c)  All  sealed  bids  will  be  submitted 
by  the  Canadian  Commercial 
Corporation  in  terms  of  U.S.  currency. 
Qo  not  adjust  contracts  awarded  under 
sealed  bidding  for  losses  or  gains  horn 
fluctuation  in  exchange  rates. 

(d)  Except  for  sealed  bids,  all  offers 
and  quotations  submitted  by  the 
Canadian  Commercial  Corporation  are 
normally  in  terms  of  Canadian  currency. 
The  Corporation  may,  at  the  time  of 
submitting  an  offer,  elect  to  quote  and 
receive  payment  in  terms  of  U.S. 
currency,  in  which  case  the  contract 
shaU— 

(1)  Provide  for  payment  in  U.S. 
currency;  and 

(2)  Shall  not  be  adjusted  for  losses  or 
gains  from  fluctuation  in  exchange  rates. 

225J70-4   Contracting  procsduTM. 

(a)  Award  individual  contracts 
covering  purchases  from  suppliers 
located  in  Canada,  except  for  those  in 
225.870-l(b)  (1)  through  (4).  to  the 
Canadian  Commercial  Corporation,  11th 
Floor.  50  O'Connor  Street,  Ontario, 
Canada,  KlA-OSe. 

(b)  Direct  communication  with  the 
Canadian  supplier  is  authorized  and 
encouraged  in  connection  with  all 
technical  aspects  of  the  contract; 
provided,  that  the  Corporation's 
approval  is  obtained  on  any  matters 
involving  changes  to  the  contract. 

(c)  Identify  in  the  contract  the  type  of 
currency,  i.e.,  U.S.  or  Canadian. 
Contracts  that  provide  for  payment  in 
Canadian  currency  shall  quote  the 
contract  price  in  terms  of  Canadian 
dollars  and  shall  identify  the  amount  by 
the  initials  CN;  e.g.,  $1.647.23CN.  The 
contract  shall  clearly  indicate  on  its  face 
the  U.S./Canadian  conversion  rate  at 
the  time  of  award  and  the  U.S.  dollar 
equivalent  of  the  Canadian  dollar 
contract  amount 

225J70-5    Contract  administration. 

(a)  Assign  contract  administration  in 
accordance  with  part  242.  When 
contract  administration  is  performed  in 
Canada  by  the  Defense  Contract 
Management  Command,  the  paying 
office  to  be  named  in  the  contract  for 
disbursement  of  DoD  funds  (DoD 
Department  Code:  17-Navy;  21-Anny; 
57-Air  Force;  97-all  other  DoD 
components),  whether  payment  is  in 
Canadian  or  U.S.  dollars,  shall  be: 


Disbursing  Office.  Defense  Contract 
Management  Area  Office.  Cleveland  1240 
East  9th  Street  Anthony  J.  Celebrezze 
Federal  Building,  Cleveland,  Ohio  44199 

(b)  For  cost-reimbursement  type 
contracts — 

(1)  Audits  on  contracts  with  the 
Canadian  Commercial  Corporation 
(CCC)  are  automatically  arranged  by  the 
Department  of  Supplies  and  Services 
(DSS),  Canada.  Audit  reports  are 
furnished  to  DSS.  Upon  advice  from 
DSS.  the  CCC  will  certify  the  invoice 
and  forward  it  with  SF 1034,  Public 
Voucher,  to  the  administrative 
contractiiig  officer  for  further  processing 
and  transmittal  to  the  disbursing  office. 

(2)  On  contracts  placed  directly,  with 
Canadian  firms,  the  administrative 
contracting  officer  requests  audits  from 
the  Audit  Services  Bureau  (ASB), 
Ottawa,  Ontario,  Canada. 

(i)  Invoices  are  approved  by  the  ASB/ 
DSS  auditor  on  a  provisional  basis 
pending  completion  of  the  contract  and 
final  audit. 

(ii)  The  ASB/DSS  forwards  these 
invoices,  accompanied  by  SF  1034, 
Public  Voucher,  to  the  administrative 
contracting  officer  for  further  processing 
and  transmittal  to  the  disbursing  officer. 

(iii)  ASB/DSS  furnishes  periodic 
advisory  audit  reports  directly  to  the 
administrative  contracting  officer. 

225J70-«    Tsnnination  procoduTM. 

(a)  The  Canadian  Commercial 
Corporation  will  continue  administering 
contracts  that  may  be  terminated  by  the 
U.S.  contracting  officer. 

(b)  The  Corporation  will  settle  all 
Canadian  subcontracts  in  accordance 
with  the  policies,  practices,  and 
procedures  of  the  Canadian 
Government. 

(c)  The  U.S.  agency  administering  the 
contract  with  the  Canadian  Commercial 
Corporation  shall  provide  any  services 
required  by  the  Canadian  Commercial 
Corporation,  including  disposal  of 
inventory,  for  settlement  of  any 
subcontracts  placed  in  the  United 
States.  Settlement  of  such  U.S. 
subcontracts  is  made  under  this 
regulation. 

225.870-7   Acceptance  of  Canadian 
suppliM. 

(a)  Under  f.o.b.  origin  contracts  with 
the  Canadian  Commercial  Corporation, 
inspection  and  acceptance  is  performed 
by  the  Department  of  National  Defence 
(Canada),  under  paragraph  6  of  the 
Letter  of  Agreement 

(b)  Signature  by  the  Department  of 
National  Defence  (Canada)  on  the  DoD 
inspection  and  acceptance  form  is 
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satisfactory  evidence  of  inspection  for 
pajmient  purposes. 

225.S70-8    Industrial  ascurity. 

Industrial  security  for  Canada  shall  be 
in  accordance  with  the  U.S.-Canada 
Industrial  Security  Agreement  of  March 
31, 1952,  as  amended. 

22SJ71    North  Atlantic  TrMty 
Organization  (NATO)  cooparatlvt  proiscts. 

225.871-1    Scops. 

(a)  This  section  provides  guidance  on 
awarding  contracts  based  on  NATO 
cooperative  projects. 

(b)  The  authority  is  22  U.S.C.  2767  and 
10  U.S.C.  2350b. 

225J71-2    Definitions. 

(a)  Cooperative  project  means  a 
jointly  managed  arrangement — 

(1)  Described  in  a  written  agreement 
between  the  parties; 

(2)  Undertaken  to  further  the 
objectives  of  standardization, 
rationalization,  and  interoperability  of 
the  armed  forces  of  North  Atlantic 
Treaty  Organization  member  countries; 
and 

(3)  Providing  for — 

(i)  One  or  more  of  the  other 
participants  to  share  with  the  United 
States  the  cost  of  research  and 
development  testing,  evaluation,  or  joint 
production  (including  follow-on  support) 
of  certain  defense  articles; 

(ii)  Concurrent  production  in  the 
United  States  and  in  another  member 
country  of  a  defense  article  jointly 
developed;  or 

(iii)  Acquisition  by  the  United  States 
of  a  defense  article  or  defense  service 
from  another  member  country. 

(b)  Other  participant  means  a 
cooperative  project  participant  other 
than  the  United  States. 

225J71-3    GsnsraL 

(a)  Cooperative  project  authority.  (1) 
Departments  or  agencies,  that  have 
authority  to  do  so,  may  enter  into  a 
cooperative  project  agreement  with 
NATO  or  with  one  or  more  member 
countries  of  that  organization  under 
DoD  Directive  5530.3,  International 
Agreements. 

(2)  Under  laws  and  regulations 
governing  the  negotiation  and 
implementation  of  cooperative  project 
agreements,  departments  and  agencies 

-  may  enter  into  contracts,  or  incur  other 
obligations,  on  behalf  of  other 
participants  without  charge  to  any 
appropriation  or  contract  authorization. 

(3)  Agency  heads  have  authority  to 
solicit  and  award  contracts  to 
implement  cooperative  projects. 

(b)  Contracts  implementing 
cooperative  projects  shall  comply  with 


all  applicable  laws  relating  to 
Government  acquisition,  unless  a 
waiver  is  granted  under  225.871-4.  A 
waiver  of  certain  laws  and  regulations 
may  be  obtained  if— 

(1)  Required  by  the  terms  of  a  written 
cooperative  project  agreement; 

(2)  It  wUl  significantly  hirther  NATO 
standardization,  rationalization,  and 
interoperability;  and 

(3)  It  is  approved  by  the  appropriate 
DoD  official. 

225J71-4    Statutory  waivsrs. 

(a)  The  Deputy  Secretary  of  Defense 
may  waive  for  contracts  or  subcontracts 
placed  outside  the  United  States  any 
provision  of  law  that  specifically — 

(1)  Prescribes  procedures  for  the 
formation  of  contracts; 

(2)  Prescribes  terms  and  conditions  for 
inclusion  in  contracts; 

(3)  Prescribes  requirements  for,  or 
preferences  to  be  given — 

(i)  To  goods  grown,  produced,  or 
manufactured  in  the  United  States  or  in 
U.S.  Government-owned  facilities;  or 

(ii)  For  services  to  be  performed  in  the 
United  States;  or 

(4)  Prescribes  requirements  regulating 
the  performance  of  contracts. 

(b)  There  is  no  authority  for  waiver 
of— 

(1)  Any  provision  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2751); 

(2)  Any  provision  of  10  U.S.C.  2304; 

(3)  The  cargo  preference  laws  of  the 
United  States,  including  the  Military 
Cargo  Preference  Act  of  1904  (10  U.S.C. 
2631)  and  the  Cargo  Preference  Act  of 
1954  (46  U.S.C.  1241(b));  or 

(4)  Any  of  the  financial  management 
responsibilities  administered  by  the 
Secretary  of  the  Treasury. 

(c)  If  a  waiver  is  contemplated  under 
the  terms  of  a  cooperative  project 
agreement,  forward  a  request  for  the 
waiver  to  the  Deputy  Secretary  of 
Defense  through  the  Assistant  Secretary 
of  Defense  (Production  and  Logistics). 
The  waiver  request  must  include  a  draft 
Determination  and  Findings  for 
signature  by  the  Deputy  Secretary  of 
Defense  establishing  that  the  waiver  is 
necessary  to  significantly  further  NATO 
standardization,  rationalization,  and 
interoperability. 

(d)  The  approval  of  the  Deputy 
Secretary  of  Defense  must  be  obtained 
before  committing  to  make  waivers  in 
an  agreement  or  an  amendment  to  an 
agreement  or  contract. 

22SJ71-5    Dirsctsd  subcontractino. 

(a)  The  Assistant  Secretary  of  Defense 
(Production  and  Logistics)  (ASD(P&L)) 
may  authorize  the  direct  placement  of 
subcontracts  with  particiilar 
subcontractors.  Directed  subcontracting 


is  not  authorized  unless  specifically 
addressed  in  the  cooperative  project 
agreement 

(b)  In  some  instances,  it  may  not  be 
feasible  to  name  specific  subcontractors 
at  the  time  the  agreement  is  concluded. 
The  general  provisions  for  work  sharing 
at  the  prime  and  subcontractor  level, 
however,  must  be  clearly  delineated  in 
the  agreement  This  will  provide  the 
authority  necessary  to  implement  such 
arrangements  during  the  acquisition 
phase. 

(c)  The  agreement  is  the  authority 
necessary  for  including  a  contractual 
provision  requiring  the  prime  contractor 
to  place  certain  subcontracts  with 
particular  subcontractors.  No  separate 
justification  and  approval  during  the 
acquisition  process  is  required. 

225.871-6    Disposal  Of  propwty. 

Dispose  of  property  that  is  jointly 
acquired  by  the  members  of  a 
cooperative  project  under  the 
procedures  established  in  the  agreement 
or  in  a  manner  consistent  with  the  terms 
of  the  agreement 

225.871-7    Congressional  notification. 

(a)  Congress  must  be  notified 
whenever  DoD  determines  to  award  a 
prime  contract  or  subcontract  to  a 
particular  contractor  if  the 
determination  was  not  part  of  the 
certification  made  under  section  27(f)  of 
the  Arms  Export  Control  Act  before 
finalizing  the  cooperative  agreement. 

(1)  Departments  and  agencies  must 
provide  a  proposed  Congressional 
notice  to  ASD(P&L)  in  sufficient  time  to 
forward  to  Congress  before  the  time  of 
contract  award. 

(2)  The  proposed  notice  shall  include 
the  reason  why  the  authority  to 
designate  a  particular  contractor  or 
subcontractor  should  be  used. 

(b)  Congressional  notification  is  also 
required  each  time  a  statutory  waiver  is 
exercised  under  225.871-4,  if  such 
information  was  not  provided  in  the 
certification  to  Congress  before 
finalizing  the  cooperative  agreement 
Exercise  of  the  waiver  means  a  contract 
award  or  modification  which  provides 
for  a  statutory  exception. 

225 J72    Contracting  witti  qualifying 
country  sources. 

225.872-1    GwwraL 

(a)  As  a  result  of  memoranda  of 
understanding  and  other  international 
agreements,  the  DoD  has  determined  it 
inconsistent  with  the  public  interest  to 
apply  restrictions  of  the  Buy  American 
Act/Balance  of  Payments  Program  to  the 
acquisition  of  defense  equipment  which 
is  mined,  produced,  or  manufactured  in 


fl« 
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any  of  the  foDowing  countries  (rafeiried 
to  in  this  part  as  "qaalifying 
countries") — 

Luxwnbouis 


Pbctaral  Rayttiiiic  of 


Praao* 
Ctmm 


TWkey 

UnHad  Kingdoa  oTCfMl 
BntftiB  Slid  NoilMni 


Italy 

(b)  Individual  acquisitions  for 
products  of  the  following  qualifying 
countries  may,  on  a  purdiase-by- 
purcbase  basis,  be  exeo^ited  from 
applicatioD  of  the  Buy  American  Act 
and  Balance  of  Payments  Program  as 
inconsistent  with  the  public  interest  ■ 

Auatralia 

Swedm 

Switzerland 

(c)  The  determination  in  paragraph  (a) 
of  this  subsection  does  not  limit  the 
authority  of  the  cognizant  Secretary  to 
restrict  acquisitions  to  domestic  sources 
or  reject  an  otherwise  acceptable  offer 
from  a  qualifying  country  source  in 
instances  where  considered  necessary 
for  national  defense  reasons. 


22SJ7a-l 

(a)  This  section  applies  to  sD 
acquisitions  except  where  restricted 
by — 

(1)  Provision  of  U.S.  National 
Disclosure  Policy  [NOP],  DOD  Directive 
523ail.  Disclosure  of  Classified  Military 
Information  to  Foreign  Governments 
and  International  Organizations: 

(2]  US.  defense  momlixation  base 
requirements  purchased  under  die 
authority  of  FAR  S.302-3(aH2)({): 

(3)  U.S.  laws  or  regulations  (e^.,  the 
annual  DoD  Appropriations  Act;  and 

(4)  VS.  Industrial  Security 
Requirements. 

(b)  This  sectkn  does  not  apply  to 
construction  contracts. 

(c)  This  section  does  not  spply  to 
offers  of  certain  items  of  defense 
equipment  that  are  restricted  to  planned 
producers  under  FAR  6J(»-3(s}(2)(i), 
unless  the  quantity  being  acquired  is 
greater  than  that  required  to  maintain 
the  U.S.  defense  mobilization  base. 
These  restrictions  do  not  apply  to 
Canadian  planned  producers. 

(1)  Review  individual  solicitations  to 
determine  whether  this  restriction  has 
beenamlied. 

(2)  Information  concerning  restricted 
items  may  be  obtained  from 
OASD(P&L).  Office  of  Industrial  Base 
Aasessment 


<MJ72-3 

(s)  Include  qualifying  country  sources 
on  bidders  mailing  lists  and  comparable 


source  lists  upon  their  request  (see  FAR 
14.205). 

(b)  Except  for  items  developed  under 
the  U.S./Canadian  Development  Sharing 
Program,  use  the  criteria  for  soliciting 
and  maldng  awards  under  FAR  part  19 
for  small  business  concerns  without 
regard  to  whether  there  are  potential 
qualifying  country  sources  for  the  end 
product.  Do  not  consider  an  offer  of  a 
qualifying  country  end  product  if  the 
solicitation  is  identified  for  the  exclusive 
participation  of  small  business  firms. 

(c)  Send  solicitations  directly  to 
qualifying  country  sources.  SoUcit 
Canadian  sources  through  the  Canadian 
Commercial  Corporation  in  accordance 
with  225.87a 

(d)  Use  international  air  mail  if 
solidtation  destinations  are  outside  the 
United  States  and  security  classification 
permits  such  use  (see  FAR  14.202  and 
FAR  14.203). 

(e)  If  unusual  technical  or  security 
requirements  preclude  the  acquisition  of 
otherwise  acceptable  defense  equipment 
frxun  qualifying  country  sources,  review 
the  need  for  such  requkements.  Do  not 
impose  unusual  technical  or  security 
requirements  solefy  for  the  purpose  of 
precluding  the  acquisition  of  defense 
equipment  from  qualifying  countries. 

(f)  Do  not  automatically  exclude 
qualifying  country  sources  from 
submitting  offers  because  their  supplies 
have  not  been  tested  and  evaluated  by 
the  department/agency. 

(1)  Departments  or  agencies  that  must 
limit  solicitations  to  sources  whose 
items  have  been  service  tested  and 
evaluated  by  the  department/agency 
shall  consider  supplies  from  qualifying 
country  sources  that  have  been  tested 
and  accepted  by  the  qualifying  country 
for  service  use. 

(2)  The  department/agency  may 
perform  a  confirmatory  test,  if 
necessary. 

(3)  Where  it  appears  that  these 
pro^sions  might  adversely  delay  service 
programs,  obtain  the  concurrence  of  the 
DoD  Acquisition  Executive.  Under 
Secretary  of  Defense  (Acquisition), 
before  excluding  the  qualifying  country 
source  frt)m  consideration. 

(4)  Consider  the  adequacy  of 
qualifying  country  service  testing  on  a 
case-by-case  basis. 

(5)  Appfy  U.S.  test  and  evaluation 
standards,  policies,  and  procedures 
when  the  department/agency  decides 
that  confirmatory  tests  of  qualifying 
country  end  products  are  necessary. 

(g)  Pennit  industry  representatives 
from  a  qualifying  country  to  attend 
symposia,  program  briefings,  prebid 
conferences  (FAR  14.207  and  FAR 
15.400).  and  limilar  meetings  that 
address  U.S.  defense  equipment  needs 


and  requirements.  When  practical, 
structure  these  meetings  to  allow  . 
attendance  by  representatives  of 
qualifying  country  concerns. 

22SJ72-4   Evaluation  of  Offers. 

(a)  Qualifying  country  sources 
competing  for  DoD  requirements  must 
be  responsive  to  the  terms  and 
conditions  of  DoD  solicitations. 

(b)  Evaluate  offers  ham  the  qualifying 
country  sources  in  225.872-l(a)  without 
application  of  the  50  i>ercent  Buy 
American  Act  or  Balance  of  Payments 
Program  evaluaticm  factor,  in 
accordance  with  225.105  and  225.303. 

(c)  Evaluate  offers  of  end  products 
fit)m  the  qualifying  country  sources  in 
225.872-l(b)  without  application  of  the 
50  percent  Buy  American  Act  or  Balance 
of  Payments  Program  evaluation  factor. 
If  the  offer,  as  evaluated,  is  low  or 
otherwise  eligible  for  award,  the 
contracting  officer  shall  request 
exemption  of  the  Buy  American  Act  as 
inconsistent  with  the  public  interest. 

(1)  To  obtain  an  exemption,  process  a 
Determination  and  Findings  for 
signature  at  the  appropriate  level  as  set 
forth  at  225.102(a)(3)(C). 

(2)  The  Determination  and  Findings 
shall  be  substantially  as  follows  for  end 
items,  or  modified  as  necessary  for 
components — 

SetvicaorAaHtcy 

Exemptian  of  the  Buy  Amraican  Act  (41 
U.S.C  lOa-d) 

Determination  and  Findings 

Upon  the  basis  of  the  following  finding* 
and  detsnnioatioa  which  I  hereby  make  in 
accordance  with  the  proviuons  of  FAR 
25.102,  acquisition  of  [qualifying  country — 
identify  country  (describe  item]  may  be  made 
a*  provided  below. 

Findings 

1.  The  [contracting  activity]  proposes  to 
purchase  under  contract  number, . 


mined,  produced,  or  manufactured  in 
[countiy  of  origin).  The  total  estimated  txwt 
of  tliis  acquisition  is 

2.  The  United  States  Government  and  the 

Government  of have  agreed  to 

remove  barrien  to  procurement  at  the  prime 
and  subcontract  level  for  defense  equipment 
produced  in  each  other's  countries  insofar  as 
laws  and  regulations  permit 

3.  The  agreement  provides  that  competitive 
offers  of  [qualifying  country)  end  products 
will  be  evaluated  by  the  Department  of 
Defense  without  imposing  any  price 
differential  under  the  Buy  American  Act  and 
without  taking  applicable  U.S.  customs  and 
duties  into  consideration  so  that  [qualifying 
country)  items  may  better  compete,  for  sales 
of  defense  equipment  to  the  Department  of 
Defense.  In  addition,  the  Agreement 
stipulates  that  acquisitions  of  [qualifying 
country)  items  must  fuUy  sati^  Department 
of  Defense  requirements  for  pofomance, 
quality,  and  delivery  and  shall  cost  the 
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Department  of  Defense  no  more  than  would 
comparable  U.S.  source  or  other  foreign 
source  defense  equipment  eligible  for  award. 
4.  In  order  to  achieve  the  above  objectives, 
the  solicitation  contained  the  Buy  American 
Act  and  Balance  of  Payments  Program  clause, 
252.22&-7001,  or  the  Buy  American  Act,  Trade 
Agreements  Act,  and  the  Balance  of 
Payments  Program  clause,  252.225-7006. 
Offers  were  solicited  from  other  sources  and 
the  offer  received  for  [qualifying  country  end 
item)  iB  found  to  be  otherwise  eligible  for 
award. 

Determination 

Pursuant  to  the  Buy  American  Act  (41 
U.S.C  lOa-d),  I  hereby  determine  that  it  is 
inconsistent  with  the  public  interest  to  apply 
the  restrictions  of  the  Buy  American  Act  to 
the  proposed  offer. 

(Date) 


225  J72-5    Contract  administration. 

(a)  Arrangements  exist  with  some 
qualifying  countries  to  provide 
reciprocal  contract  administration 
services.  Some  arrangements  are  at  no 
cost  to  either  government.  To  determine 
whether  such  an  arrangement  has  been 
negotiated  and  what  contract 
administration  functions  are  covered, 
contact  the  Foreign  Contracting 
Directorate,  Office  of  the  Deputy 
Assistant  Secretary  of  Defense 
(Procurement)  ((703)697-0351. 
AUTOVON  227-9351). 

(b)  When  contract  administration 
services  are  required  on  contracts  to  be 
performed  in  qualifying  countries,  direct 
the  request  to  the  cognizant,  activity 
under  DoD  4105.59-H,  section  II,  part  2 
(DoD  Directory  of  Contract 
Administration  Services  Components). 
Contract  administration  services  for 
DoD  subcontracts  placed  by  qualifying 
cotmtry  sources  in  the  United  States  will 
be  arranged  by  the  cognizant  activify 
under  DoO  4105.59-H,  section  II,  part  2. 

(c)  The  contract  administration 
activity  receiving  a  delegation  or 
secondary  delegation  shall  review  the 
delegation  to  determine  whether  any 
portions  of  the  delegation  are  covered 
by  memoranda  of  understanding 
annexes,  and  delegate  those  functions  to 
the  appropriate  organization  in  the 
qualifying  country's  government. 

(d)  Information  on  quality  assurance 
delegations  to  foreign  governments  is  in 
subpart  246.4,  Government  Contract 
Quality  Assurance. 

225J72-6    Audit 

(a)  Memoranda  of  understanding  with 
some  qualifying  countries  contain 
annexes  that  provide  for  reciprocal  "no- 


cost"  audits  of  contracts  and 
subcontracts  (pre-  and  post-award). 

(b)  To  determine  if  such  an  aimex  is 
applicable  to  a  particular  qualifying 
country,  contact  the  Forei^i  Contracting 
Directorate,  Office  of  the  Deputy 
Assistant  Secretary  of  Defense 
(Procurement)  ((703)607-9351, 
AUTOVON  227-5351). 

(c)  Handle  requests  for  audits  in 
qualifying  countries  under  215.805- 
5(c)(1). 

(1)  Send  the  request  to  the 
administrative  contracting  officer  at  the 
cognizant  activity  listed  in  DoD  4105.59- 
H,  section  II,  part  2  (DoD  Directory  of 
229  Contract  Administration  Services 
Components). 

(2)  Send  an  advance  copy  of  the 
request  to  the  focal  point  identified  by 
the  Foreign  Contracting  Directorate, 
Office  of  the  Deputy  Assistant  Secretary 
of  Defense  (Procurement). 

225.872-7    Industrial  sacurity  for 
qualifying  countries. 

The  required  procedures  for 
safeguarding  classified  defense 
information  necessary  for  the 
performance  of  contracts  awarded  to 
qualifying  country  sources  are  in  the 
DoD  Industrial  Security  Regulation  DoD 
5220.22-R  (implemented  for  the  Army  by 
AR  380-19;  for  the  Navy  by  OPNAV 
Instruction  5540.8L;  for  the  Air  Force  by 
APR  205-4;  for  the  Defense 
Communications  Agency  by  DCA 
Instruction  240-110-8;  and  for  the 
Defense  Mapping  Agency  by  DMA 
Instruction  5520.22). 

22S.S72-8    SuttcontracMng  with  qualifying 
country  aources. 

In  reviewing  contractor 
subcontracting  procedures,  the 
contracting  officer  shall  ensure  that  the 
prime  contract  does  not  preclude 
qualifying  country  sources  from 
competing  for  subcontracts,  except 
when  restricted  by  national  security 
interest  reasons,  mobilization  base 
considerations,  or  applicable  U.S.  laws 
or  regulations.  (See  the  clause  at 
252.225-7002,  Qualifying  Country 
Sources  as  Subcontractors.) 

Subpart  225.&— Additional  Foreign 
Acquisition  Clauees 

22S.901    Omission  of  sxamlnation  of 
records  dauss. 

(c)  Conditions  for  omission.  (l)(ii)  The 
department  or  agency  shall  submit  the 
required  report  in  triplicate  to  the 


Director  for  Information  Operations  and 
Reports,  Washington  Headquarters 
Services,  Washington,  DC  20301. 

Subpart  225.10— Sanction*  for 
Violationa  of  Export  Controls 

225.1003  ExoapUona. 

(a)  The  designee  is  the  head  of  the 
contracting  activify. 

(b)  The  designee  is  the  contracting 
officer. 

Subpart  225.70-Authorlzatton  Acta, 
Appropriations  Acta,  and  Ottwr 
Statutory  Rastrictiona  on  Foreign 
Purchaaea 

225.7000  Scope  of  subpart 

(a)  This  subpart  contains  restrictions 
on  the  acquisition  of  foreign  products, 
imposed  by  DoD  Appropriations  and 
Authorization  Acts  and  other  statues. 
Refer  to  the  Acts  to  verify  current 
applicability  of  the  restrictions. 

(b)  Nothing  in  this  subpart  affects  the 
applicabilify  of  the  Buy  American  Act  or 
Balance  of  Payments  Program. 

225.7001  Definitions. 

As  used  in  this  subpart — 

(a)  Hand  or  measuring  tools  means 
those  tools  listed  in  Federal  supply 
classifications  51  and  52,  respectively. 

(b)  Possessions,  as  used  in  the  phrase 
"United  States  or  its  possessions," 
includes  Puerto  Rico. 

(c)  Specialty  metals  is  defined  in  the 
clause  at  252.225-7014,  Preference  for 
Domestic  Specialty  Metals. 

225.7002  Restrictions  on  food,  clothing, 
fabrics,  and  specialty  metals. 

225.7002-1    Reatrictlona. 

(a)  Do  not  acquire  supplies  consisting 
in  whole  or  in  part  of  any  of  the 
following,  that  have  not  been  grown  or 
produced  in  the  United  States  or  its 
possessions — 

(1)  Food,  but  this  does  not  restrict 
acquisition  of  foods  manufactured  or 
processed  in  the  United  States  or  its 
possessions; 

(2)  Clothing; 

(3)  Tents,  tarpaulins,  or  covers; 

(4)  Cotton  and  other  natural  fiber 
products,  or  wool  (whether  in  the  form 
of  fiber  or  yam  or  contained  in  fabrics, 
materials,  or  manufactured  articles),  but 
this  does  not  restrict  acquisition  of 
cotton  or  wool  reprocessed  or  reused  in 
the  United  States  or  its  possessions; 

(5)  Woven  silk  or  woven  silk  blends; 

(6)  Spun  silk  yam  for  cartridge  cloth; 

(7)  Synthetic  fabric  or  coated 
synthetic  fabric; 
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(8)  CanvM  products;  or 

(9)  Any  item  of  indhrldaal  eqaipment 
manufactured  from  or  containtaig  any  of 
the  listed  fibers,  yams,  fabrics,  or 
materials. 

(b)  Do  not  acquire  specialty  metals, 
including  stainless  stmsl  flatware,  that 
were  not  melted  in  steel  manufacturing 
facilities  located  within  the  United 
States  or  its  possessions. 

22S.7002-2    Exoaptlona. 

Acquisitions  in  the  following 
categories  are  not  subfect  to  the 
restrictions  in  225.7002-1 — 

(a)  Any  of  the  items  in  225.7002-1.  if 
the  Secretary  concerned,  or  designee, 
determines  that  they  cannot  be  acquired 
when  needed  in  a  satisfactory  quality 
and  sufficient  quantity  grown  or 
produced  in  the  United  States  or  its 
possessions  at  U.S.  market  prices. 

(b)  Outside  the  United  SUtes— 

(1)  In  support  of  combat  operations; 

(2)  Emergency  acquisitions  for  their 
personnel;  or 

(3)  Perishable  foods  by  activities 
located  outside  the  United  States  for 
their  personnel. 

(c)  Acquisitions  by  vessels  in  foreign 
waters. 

(d)  Acquisitions  of  those  supplies 
Usted  in  FAR  25.108(d)(1). 

(e)  Small  purchases  (for  the  purpose  of 
this  exception,  a  small  purchase  means 
the  contract  action,  as  distinguished 
from  a  single  line  item  of  $25,000  or 
less). 

(f)  AcquisitioDS  of  end  items 
incidentally  incorporating  cotton  or 
wool  for  which  the  estimated  value  of 
the  cotton  or  wool  is  not  more  than  10 
percent  of  the  total  price  of  the  end  item: 
provided  the  estimated  value  of  the 
cotton  or  wool  does  not  exceed  125,000 
or  3  percent  at  the  total  price  of  the  end 
item,  whichever  is  sreater. 

(g)  Supplies  punaased  spedflcally  for 
commissary  resale. 

(h)  Purchases  of  specialty  metals  by 
subcontractors  at  any  tier  for  programs, 
except— 

(1)  Aircraft; 

(2)  Missile  and  space  systems; 

(3)  Ships; 

(4)  Tank-automotive; 

(5)  Wa^KBis;  and 
(8)  Ammunitiao. 

(i)  Purchases  of  spedahy  metals  and 
chemical  warfare  protective  clothing 
when — 

(1)  Agreements  with  foreign 
governments  require  the  United  States 
to  purchase  supplies  from  foreign 
sources  to  offset  sales  made  by — 

(i)  The  U.S.  Government;  or 
(ii)  U.S.  firms  under  approved 
programs;  or 

(2)  The  acquisition  furthers  an 


agreement  with  a  qualifying  country  (see 
225.872). 

22S.7Q02-8   Pretarwwa  for  domostle  WOOL 

Use  (tf  the  procedures  in  this 
subsection  may  result  in  acquisition  of 
articles  of  wool  (except  mohair)  not 
grown,  reprocessed,  reused,  or  produced 
in  the  United  States  or  its  possessions.  If 
so,  a  secretarial  determination  under 
225.7002-2(8 )  is  not  required  because  the 
Secretaries  have  determined  that  a 
satisfactory  quality  and  sufficient 
quantity  of  such  articles  cannot  be 
acquired  as  and  when  needed  at  U.S. 
market  prices. 

(a)  Solicit  offers  for  supplies  that  are 
part  wool  as  follows,  giving  preference 
in  the  order  listed — 

(1)  Manufactured  in  the  United  States 
or  its  possessions  from  domestic  wool; 

(2)  Manufactured  in  the  United  States 
or  its  possessions  from  a  blend  of 
domestic  wool  and  foreign  wool;  and 

(3)  Manufactured  in  the  United  States 
or  its  possessions  from  foreign  wool. 

(b)  Award  for  domestically  produced 
articles  using  100  percent  domestic 
wools  if — 

(1)  On  the  date  offers  are  opened,  the 
average  market  price  of  domestic  wool 
of  usable  grades  is  no  more  than  10 
percent  above  the  average  of  the  prices 
(which  reflect  the  Secretary  of 
Agriculture's  current  incentive  price)  of 
representative  types  and  grades  of 
domestic  wools  in  the  wool  category 
that  includes  the  wool  required  by  the 
specificati(His;  and 

(2)  Reasonable  offers  of  100  percent 
domestic  wools  are  received. 

(c)  Evaluate  offers  using  a  factor 
computed  in  accordance  with  paragraph 
(d)  of  this  subsection.  Base  the  factor  on 
the  portion  of  foreign  wool  fumished  or 
used  to  perform  the  ciHitract,  add  the 
resulting  amount  to  the  offered  price, 
and  award  accordingly.  If  the  evaluation 
results  in  tie  offers,  make  award  to  the 
offeror  proposing  to  furnish  or  use  the 
most  domestic  wool 

(d)  The  evaluation  hctor  is  10  percent 
of  the  average  price  of  the 
representative  grade(s)  of  domestic 
wool.  To  determine  the  representative 
grade(8)  of  wool,  see  the  following  table. 
(The  foUowing  prices  reflect  the  current 
incentive  price*  per  pound  grease  basis 
converted  to  clean  basis  for  each  grade. 
Include  all  grades  of  Original  Bag  Texas 
and  Territory  wool,  and  Graded 
Territory  wool  and  Graded  Fleece  wool 
falling  within  the  applicable  category  as 
reported  in  the  Department  of 
Agriculture  "Market  News.") 


iveCia«le 


PHcedMB 

bMMp« 

pound 

ODllan 


Category  1— Grades  eo's  and  finer 
The  average  of  the  foUowing 
grades: 
64'i. 
a2'i. 

eo'B. 


•* 
** 


Category  2— Grades  58't  and  below 
The  average  of  the  following 
grades: 
58-8 

se's. 

Ms. 


*  Use  the  current  incentive  (suoport)  price  estal)- 
lished  by  the  Secretary  of  Agriculture. 

"Determine  the  price  clean  basil  for  each 
mde  t>y  dividing  the  current  incentive  price  by 
tne  first  of  the  two  grease  percentages  for  the 
applicable  orsdea  (far  wbich  price*  ar«  raported) 
listed  in  the  four  issue*  of  the  Department  of 
Agriculture  "Market  New*"  Immedialely  preoadlng 
the  date  of  bid  opening  or  the  dosing  date  oT 
request*  for  propotals.  Compute  the  evahiation 
factor  for  •oncitatlon*  on  the  basis  of  the  four 
issues  of  "Market  News"  immediately  preceding 
the  issuance  of  l>ld*  or  proposal*,  but  adinst  the 
factor  at  the  time  of  bia  opening  (or  the  docing 
date  for  teceiot  of  propoaal*)  if  the  incentive 
price*  change  during  the  interim. 


225.7002-4   Contract  Clauses. 

(a)  Use  the  clause  at  252.225-7012, 
Preference  for  Certain  Domestic 
Commodities,  in  all  solicitations  and 
contracts  of  $25,000  or  more. 

(b)  Use  the  provision  at  252.225-7013, 
Domestic  Wool  Preference,  in 
solicitations  for  supplies  if  wool  is  a 
component  part  or  end  product 
Compute  the  evaluation  factor  in 
accordance  with  225.7002-3(d),  and 
insert  the  amount  of  the  factor  in 
paragraph  (a)(2)(i)  of  the  clause. 

(c)  Use  the  clause  at  252.225-7014. 
Preference  for  Domestic  Specialty 
Metals,  in  all  solicitations  and  contracts 
over  $25,000  that  require  delivery  of  an 
article  containing  specialty  metals.  Use 
the  clause  with  its  Alternate  I  in  all 
solicitations  and  contracts  over  $25,000 
requiring  delivery,  for  one  of  the 
following  major  programs,  of  an  article 
containing  specialty  metals — 

(1)  Aircraft; 

(2)  MissOe  and  space  systems; 

(3)  Ships; 

(4)  Tank-automotive; 

(5)  Weapons;  or 

(6)  Ammunition. 

225.7003    Restriction  on  hand  or 
measuring  tools. 

225.7003-1    Restrictloa 

Public  Law  97-377  and  subsequent 
laws  appropriating  funds  for  DoD 
restrict  the  acquisition  of  hand  or 
measuring  tools. 
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228.7003-2   Contraadauee. 

Use  tfaft  dausa  sA  2S2J2&-7n&. 
Preference  for  Domestic  Hand  or 
Measuring  Tools,  tn  all  saficitatfons  md 
contracts  over  $25jB0t  catting  for 
delivery  of  hand  «•  mr  a— i  'iu%  toola. 


225.7004    RastncOanoDmscWha  tools 
and  poweretf  and  i 


(a)  Public  Law  99-591  (DoD 
Appropriations  Act  for  FT  19871  and 
subsequent  statutes  have  imposed 
restrictions  on  die  acquisition  of  certain 
classes  of  machine  tools,  and  on 
powered  and  non-powered  valves  used 
in  piping  fornavaf  surface  ships  and 
submarines. 

(b)  Appropriations  Act  restrictions 
apply  to  acquisitiona  made  obligating 
certain  year  funds,  while  Authorization 
Act  restrictions  apply  to  fimd 
obligations  made  during  certain  fiscal 
years  reganffless  of  the  year  in  which  the 
fimds  were  appropriated. 

fc)  When  bc^  restrictkHM  apply  to  an 
acquiBition,  the  Appropriations  Act 
rcstrictioDS  take  pecedence  and  the 
procedures  of  225.7004-3  apply. 

225.7004-1    Applieabiltty. 

(a)  Machine  tools  restricted  imder  ttus 
section  are  those  tools  Usted  in  Federal 
supply  classes  of  metahvorkinf 
mad^nery  in  the  following  categoiies— 


FMsral' 

ctaseifica' 

NSRta 

tlon(FSC) 

3406* 

3406.. 

Machina  owHars  and  wa^  typ»  ma- 

chines. 

3<1fr. 

ctoctrtcw  Vfo  ulOuunIc  #ro8ioN  vnft* 

3411 

Boring  machinM. 
Broachinf  machines. 

3412 

3413 

DritlkiQ  snd  fappinj  nwcMnM.. 

Gioar  cutln^  vw  flntoNnQ*  inflcnines^ 

(Mnan«raKMh«. 

3414 

3415 

3416 

LattM*. 

3417 

3416 

34l« 

3426 _ 

MaM  IMMnB  aquliRWit 

3433 » 

^aa  wtidtao.,  haak  CMtUnft  and  nMlata- 

ing  aquipnMnC 

3436* 

Mtsortansma  weMng  VQoipfTienL 

34*1 

MndnB  anafsmaii9''tacMnaa 

3442 

HydMilic    me    innuwaye    pwassa. 

SOwardriMo. 

3443 

Mipchsnicsf  pfaiiiwi.  power  arivon 

344S* _.. 

3446 

ntwaagwadiiwa. 

344a-     ... 

3449 

MisGaHanaoaa  sacontey  nMtalfemwf 
and  cuttfh^  raacflinaa. 

3460 _... 

Mair*ia  tort  SLijiissuiliis 

3461 __ 

AcoaaaaiBB  tot  saosnSSqr  maWwait*- 

jatmachiMm. 

*  Not  suUact  la  ffw  restricfions  of  22.7004-4  «or 
FY1967orFY1« 


(b)  Valves  reatricted!  undat  lUo 
oactka  are  thoao  powarad  aad  1 
powesad  valves  listed  ia.  Fedatal  supply 


classes  40)6  (valves,  poweiadj 

(valves,  nonpowered)  used  in  i^ „ 

naval  surface  ahipa  and  subraarinea 

225.7004-2  MuttM  haUuii  itct  rsattfctMia 
(FY1990-1«»Di 

(a)  Do  not  purchase  the  wmrTiinp  tools 
or  powered  as\d  noa-powered  vatvea  in 
225.7004-1  unlesa  they  are  of  United 
States  or  Canadian  oiigin,  or  unlftss  an. 
exception  in  peuragraph  (bj  of  thia 
subsection  applies. 

(b)  Exceptions.  (1)  The  restriction  in 
paragraph  (a)  oi  this  subsection  is 
waived  for  acquiattions  of  less  &an 
$25,000  when  small  purchase  procedures 
are  used. 

(2)  The  head  of  the  agency  may  waive 
die  restriction  in  paragraph  (a)  d  this 
subsection  for  other  acquisitions  ob  a 
case-by-case  basis  if  any  of  the 
following  apply — 

(i)  The  restriction  would  cause 
unreasonable  costs  or  delays. 

(ii}  United  States  producers  of  die 
ftem  would  not  be  ^opanfized  by 
competition  from  a  foreign  countiy  and 
that  country  does  not  discrinnnate 
against  defense  items  produced  in  the 
United  States  to  a  greater  degree  than 
the  Uhited  States  ifiscrnninates  against 
defense  items  produced  in  mat  country. 

(iii)  Satisfactory  quality  items 
manufactured  in  the  United  States  or 
Canada  are  not  available. 

(iv)  The  restriction  woirid  impede 
cooperative  programs  entered  bito 
between  DcD  aai  a  foreign  country  and 
that  countiy  does  not  diserimiaate 
against  defanaaiteaia  produced  in  the 
Uoilcd  States  to  a  greater  depee  than 
the  United  State*  diecriaiiaates  againat 
defense  items  produced  ia  ibaA  country. 

(v)  The  restriction  would  result  in  dw 
existeoce  of  otdy  one  United  Stakes  or 
Canadian  aoMRa  foe  dK  ifeoi. 

225.7004-3   Appropslallooa  Act 
rsstflctlons  (FY1M7-1W0). 

(a)  Machiaa  tools  listed  in  22&7004-1 
purchaaed  directly  aa  ao  end  item  or 
indirectly  on  behalf  oi  the  Government 
using  funds  appropriated  in  FY1O80  auist 
be  of  U.S.  orCaaadiaa  erigia.  This 
restriction  also  applies  to  purcbases 
made  u«ag  FY1987  aadlOM 
appropriated  funds  except  for  those 
machine  tools  asteriakad  in  22&7004-1. 

(b)  The  restrictions  under  this 
mibseclhm  may  be  waived  only  if  there 
is  not  an  adequate  supply  of  these 
machine  tools  of  U.S.  or  Canadian  origin 
to  meet  DoD  requirsBMats  en  a.  timdsr 
basis. 

(1)  The  heed  of  tha  ntaary  BMy  waiv* 
the  restriction  for  asqaisitioBS  o£  $2SjB0^ 
on 


(2)  The  chief  (tf  the  contracting  office 
may  waive  for  acquisitions  less  dtaa 
$25,000.   '* 

22S.7QM-a  Ul».arCaaaaiB«ri|lak 

(a)  A  vdwe  or  machine  taoL  siiaE  be 
considered  to  be  of  U.S.  or  Canadian 
origin  if — 

(1)  It  ia  mannfactured  in  die  United 
States  or  Canada:  and 

(2)  The  cost  of  its  components 
B»nifactBred  is  dK  Unitad  States  or 
Canada  exceeds  50  percent  of  the  cost 
of  all  its  components. 

(b)  The  cost  of  eonponents  riiall 
include  transportation  coats  to  the  place 
of  incoriwration  into  the  end  product 
and  duty  (whether  or  not  a  dtrty-free 
certificate  may  be  tscued)i 

225.7004-5   COnttact  dausas. 

(a)  Unless  a  waiver  has  been  granted, 
use  the  clause  at  252.225-7016, 
Restriction  on  Acqursition  of  Foreign 
Machine  Tools,  in  all  solicitations  mid 
contracts  for  machine  tools  restricted 
uader  225^7004-2  when  the  contract  ia 
awarded  from  October  t.  tan.  thioB^ 
September  30. 19BL  Use  the  basic  daose 
with  its  Alternate  I  when  the  acqmsitian 
is  covered  either  by  225.7004-3  sr  by 
both  225.7004-2  and  225J0M-3L 

(b)  Uhfess  a  waiverhas  been  granted, 
use  the  dause  at  231224-71107, 
Restriction  on  Acifiaaition  of  Faee|Bk 
Valves,  in  all  soliotatkms  and  oontnacts 
for  valves  whea  the  ccraract  ia  awarded 
&ofls  October  t,  1980,  through  Septeabes 
30»1901. 

(^  Do  not  indede  dv  foUowing^ 
daeaea  v^ea  the  acqiisition  is  soiety 
for  valvea  or  madnee  tools  restricted  by 
this  section — 

(1)  252.225^7060.  Buy  Aaerkan  Act- 
Balance  of  Paymcgais  Pragram 
Certificate: 

(2^  2S2.22S-7001,  Buy  American  Act 
andBidaaoe  of  Payments  I^wgram; 

(3)  252.225-7906,  Bay  American  Act- 
TVade  Agre^Bents  Act-Balance  of 
Paymaite  Pngtam  Certifieate;  or 

(4)  a2.225-7Wr.  Trade  Agreements 
Act 


2as.700&   ReatrfctlaaoM 
typewfttars. 

10  U.S.C.  2Sanci  states  that  DoD  mary 
not  acquire  maxmal  typewriters 
containing  one  ca  maxe  componenta 
manuiactKed  hi  a  Warsaw  Pact 
member  country,,  cnlssa  die  products  of 
that  cosBrtry  are  accorded  aiaet  favored 
nation  stotusi  biformatian  on  Wansaw 
Pact  countries  accorded  most  iavored 
nation  status  is  nsurtained  ia  ibe  Office 
of  the  Deputy  Aseistant  Secretwy  of 
Defense  (Procurement)  (Foreign 
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Contracting)  (703)  897-8351.  AUTOVON 
227-9351. 


225.70M    RMMction  on  rMMTCh  and 


229.7006 
Of 


RaaWcMona  on  conaUucHon  or 
poaoola  In  feraign  aNpyarda. 

10  U.S.C..  Section  7309,  restricts 
constructing  or  repairing  vessels  in 
foreign  shipyards. 

(a)  Do  not  award  a  contract  to 
construct  either  of  the  following  in  a 
foreign  shipyard — 

(1)  A  vessel  constructed  for  any  of  the 
armed  forces;  or 

(2)  A  major  component  of  the  hull  or 
superstructure  of  any  such  vessel. 

(b)  Do  not  overhaul,  repair,  or 
maintain  in  a  foreign  shipyard,  a  naval 
vessel  (or  any  other  vessel  under  the 
jurisdiction  of  the  Secretary  of  the  Navy) 
homeported  in  the  United  States.  This 
restriction  does  not  apply  to  voyage 
repairs. 

225.7007    RMtrictlon  on  acquMtlon  of 
foreign  biM#c 

(a)  Do  not  use  DoD  appropriations  to 
acquire  a  multipassenger  motor  vehicle 
(bus)  manufactured  outside  the  United 
States  (10  U.S.C.  2507(a)),  unless 
acquiring  a  U.S.  manufactured  bus  is 
unecononaical  or  adversely  affects  the 
national  interest. 

(b)  Apply  this  restriction  if  the  buses 
are  purchased,  leased,  rented,  or  made 
available  under  contracts  for 
transportation  services. 

(c)  The  head  of  the  contracting 
activity  may  authorize  the  use  of  foreign 
manufactured  buses  by  determining  that 
the  use  of  U.S.  manufactured  buses  is 
not  economical  or  will  adversely  affect 
the  national  interest  of  the  United 
States. 

(d)  Acquire  foreign  buses  without  a 
determination  in  the  following 
circumstances — 

(1)  When  needed  for  temporary  use 
because  buses  in  the  United  States  are 
not  available  to  satisfy  requirements 
that  cannot  be  postponed  Such  use  may 
not,  however,  exceed  the  lead  time 
required  for  acquisition  and  delivery  of 
buses  manufactured  in  the  United 
States. 

(2)  When  the  requirement  for  buses  is 
temporary  in  nature.  For  example,  to 
meet  a  special  nonrecurring 
requirement  or  a  sporadic  and 
infrequent  recurring  requirement, 
foreign-manufactured  buses  may  be 
used  for  temporary  periods  of  time.  Such 
use  may  not  however,  exceed  the 
period  of  time  needed  to  meet  the 
special  requirement 

(3)  When  foreign-manufactured  buses 
are  available  at  no  cost  to  the  U.S. 
Ck)vemment 


(a)  Public  Law  92-570  precludes  use  of 
DoD  appropriations  for  award  to  any 
foreign  corporation,  organization, 
person,  or  entity  for  research  and 
development  in  connection  with  any 
weapon  system  or  other  military 
equipment  if  there  is  a  U.S.  corporation, 
organization,  person,  or  entity — 

(1)  Equally  competent:  and 

(2)  Willing  to  perform  at  a  lower  cost 

(b)  The  statutory  restriction  in 
paragraph  (a)  of  this  section  does  not 
change  the  rules  for  selecting  research 
and  development  contractors  in  FAR 
part  35.  However,  when  a  U.S.  source 
and  a  foreign  source  are  equally 
competent  award  to  the  source  that  will 
provide  the  services  at  the  lowest  cost. 

225.7009  Rettrictlon  on  aircraft  election 

SMtS. 

(a)  Do  not  use  fimds  appropriated  for 
DoD  for  FY  1984  through  1989  to  acquire 
aircraft  ejection  seats  manufactured  in  a 
foreign  nation  if  that  foreign  nation  does 
not  permit  U.S.  manufacturers  to 
compete  for  its  ejection  seat 
requirements. 

(b)  This  limitation  applies  only  to 
ejection  seats  acquired  for  installation 
on  aircraft  produced  or  assembled  in  the 
United  States. 

225.7010  Reatrictton  on  certain  chemical 


Under  10  U.S.C.  2507(b),  DoD 
appropriations  may  not  be  used  to 
acquire  chemical  weapons  antidote 
contained  in  automatic  injectors,  or  the 
components  for  such  injectors,  unless — 

(a)  The  injector  or  component  is 
manufactured  in  the  United  States  by  a 
company  that— 

(1)  Is  a  producer  under  the  Industrial 
Preparedness  Program  at  the  time  of 
contract  award: 

(2)  Has  received  all  required 
regulatory  approvals:  and 

(3)  Has  the  plant  equipment  and 
personnel  to  perform  the  contract  in  the 
United  States  at  the  time  of  contract 
award:  or 

(b)  The  Under  Secretary  of  Defense 
(Acquisition)  determines  that 
acquisition  ht)m  a  source  not  described 
in  paragraph  (a)  of  this  section  is  critical 
to  the  national  security. 


on  Stntoglc  Dofwwo 
tfcwtopniMit,  tMtf  I 


225.7011 

li,HlMii,i« 

mnwow 

cvahMtlon. 


225.7011-1 

Competent,  foreign  firm,  and  U.S.  firm 
have  the  meanings  given  in  the 
provision  at  252.225-7018,  Notice  of 
Prohibition  of  Certain  Contracts  with 


Foreign  Entities  for  the  Conduct  of 
Strategic  Defense  Initiative  RDTE. 

225.7011-2    Restriction. 

(a)  Section  222  of  the  Defense 
Authorization  Act  for  FY  1988  and  1989 
(Pub.  L.  100-180)  prohibits  the  award  of 
certain  contracts  for  the  conduct  of 
Strategic  Defense  Initiative  (SDI) 
Program  research,  development  test, 
and  evaluation  (RDTE),  to  foreign 
governments  or  firms  unless  the 
Secretary  of  Defense  certifies  to 
Congress  in  writing  at  any  time  during 
the  applicable  fiscal  year  that  work 
cannot  be  competently  performed  by  a 
U.S.  firm  at  a  price  equal  to  or  less  than 
the  price  of  the  foreign  government  or 
firm. 

(b)  For  purposes  of  implementing  this 
section,  heads  of  contracting  activities 
are  authorized  to  make  this  certification 
(see  225.7011-3(a)). 

(c)  Except  as  provided  in  225.7011-3, 
do  not  use  any  funds  appropriated  to,  or 
for  the  use  of,  DoD  to  enter  into  or  carry 
out  any  contract  including  any  contract 
awarded  as  a  result  of  a  broad  agency 
announcement,  with  a  foreign 
government  or  firm  if  the  contract 
provides  for  the  conduct  of  RDTE  in 
connection  with  the  SDI. 

(d)  This  prohibition  is  not  intended  to 
deny  access  to  foreign  expertise  when  . 
contract  performance  requires  a  level  of 
competency  unavailable  in  the  United 
States. 

225.7011-3    Exceptions. 

This  prohibition  shall  not  apply — 

(a)  To  contracts  awarded  to  a  foreign 
government  or  firm  if  the  contracting 
officer  determines  that — 

(1)  The  contract  will  be  performed 
within  the  United  States: 

(2)  The  contract  is  exclusively  for 
RDTE  in  connection  with  antitactical 
ballistic  missile  systems:  or 

(3)  The  foreign  government  or  foreign 
firm  agrees  to  share  a  substantial 
portion  of  the  total  contract  cost 
Consider  the  foreign  share  as 
substantial  if  it  is  equitable  with  respect 
to  the  relative  benefits  to  be  derived 
from  the  contract  by  the  United  States 
and  the  foreign  parties.  For  example,  if 
the  contract  is  more  beneficial  to  the    . 
foreign  party,  its  share  of  the  cost  should 
be  correspondingly  higher:  or 

(b)  If  the  head  of  the  contracting 
activity  certifies  in  writing,  before 
contract  award,  that  a  contract  for 
research,  development  testing,  or 
evaluation  (other  than  for  RDTE 
described  in  paragraph  (a)(2)  of  this 
subsection)  cannot  be  competently 
performed  by  a  U.S.  firm  at  ■  price  equal 
to  or  less  than  the  price  at  i^ch  the 
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RDTE  would  be  perfoimed  by  a  foreign 
government  or  firm. 


225.7011-4 

(a)  When  awarding  a  prime  contract 
to  a  foreign  government  or  firm  under 
225.7011-3(b),  the  contracting  officer  or 
source  selection  authority,  as  applicable, 
shall  make  a  determination  that  will  be 
the  basis  for  the  certification. 

(1]  The  determination  must — 

(i)  Describe  the  contract  effiart 

(ii)  State  the  number  of  proposals 
solicited  and  received  from  both  U.S. 
and  foreign  firms: 

Hii)  Identify  the  proposed  awardee 
and  the  amount  of  the  contract; 

(iv)  State  that  selection  of  the' 
contractor  was  based  on  the  evaluation 
factors  contained  in  the  solicitation,  or 
the  criteria  contained  in  the  broad 
agency  announcement  and 

(v)  State  that  the  eff'ort  cannot  be 
competently  performed  by  a  U.S.  firm  at 
a  price  equal  to,  or  less  than,  the  price  at 
which  it  would  be  performed  by  the 
foreign  awardee. 

(2)  When  either  a  broad  agency 
announcement  (BAA)  or  program 
research  and  development 
announcement  (PRDA)  is  used,  or  when 
the  determination  is  otherwise  not 
based  on  direct  competition  between 
foreign  and  domestic  proposals,  the 
determination  must  not  be  merely 
conclusory. 

(i)  The  determination  must 
specifically  explain  its  basis,  include  a 
description  of  die  method  used  to 
determine  the  competency  of  U.S.  fiims, 
and  describe  die  cost  or  price  analysis 
performed. 

(ii)  Alternately,  the  determiaatioo  auky 
contain — 

(A)  A  finding,  including  the  basis  tot 
such  finding,  that  the  proposal  was 
submitted  solely  in  response  to  the 
terms  of  a  BAA  or  PRDA,  or  other 
solicitation  document  without  any 
technical  guidance  from  the  program- 
office;  and 

(B)  A  finding,  including  the  basis  for 
such  finding,  that  disclosure  of  the 
information  in  the  proposal  for  the 
purpose  of  conducting  a  competitive 
acquisition  is  prohibited. 

(b)  Forward  a  copy  of  the  certification 
(from  225.7011-3tb))  and.  as  approprule.  - 
the  determination  or  justification  and 
approval  fJ&A)  within  30  days  of 
contract  award  to  the  SDI  Organization, 
ATTN:  SDIO/MN,The  Pentagon. 
Washington.  DC  20301-7100,  if  award  fs 
based  on— 

(1)  A  determination  under  paragraph 
(a)  of  tiiis  subsection; 

(2)  Other  than  fiill  and  open 
competition  under  FAR  subpart  6.3i  or 


(3)  An  unsolicited  proposal  uadci  PAR 
subpart  15.5. 

225.70f  1-5  SoMcKetion  pi  o vision. 

Use  the  provision  at  252.225-7018, 
Notice  of  ProhibTtion  of  Certain 
Contracts  Wift  Foreign  Entities  for  the 
Conduct  of  Strategic  Defense  Initiative 
RDTE,  in  all  competitivefy  negotiated 
S){  solicitatiom  for  research, 
development  test,  and  evaluation, 
unless  foreign  pavticipatioR  is  otherwise 
excluded. 

225.7012  ReetrlcMon  on  mtchor  end 
mooring  ctaria 

.  225.7012-t    Restrtetfon. 

(af  Under  Public  Law  100-463,  section 
8089,  and  subsequent  laws,  no  FY1989  or 
later  funds  may  be  used  to  acquire 
welded  shipboard  anchor  and  mooring 
chain  (four  inches  in  diameter  and 
under)  manufactured  outside  the  United 
States. 

(b)  Under  Public  Law  100-202,  section 
8125,  no  FY1988  funds  may  be  used  to 
£icquire  welded  shipyard  anchor  and 
mooring  chain  (four  inches  in  diameter 
and  under]  manufactured  oetmde  the 
United  States,  its  territories  or 
possessions,  or  Canada. 

225.7012-2    Exception. 

Chain  may  be  acquired  from  other 
countries  if  the  head  of  the  agency 
determines,  on  a  case-by-case  basis, 
that  adequate  domestic  supplies  of 
chain  are  not  available  to  meet  the 
requirements  on  a  timely  basis. 

225.7012-3    Contract  daueee. 

(a)  Use  the  clause  at  252.225-7019, 
Restriction  on  Acquisition  of  Forei^ 
Anchor  and  Mooring  Chain,  in  all 
solicitations  and  contracts — 

(1)  Usin^  FY1988  or  later  fimds;  and 

(2)  Reqiuring  aadtat  or  mooring  chain. 

(b)  Use  the  clause  at  252.225-7020, 
Restriction  on  Acquisition  of  Foreign 
Anchor  and  Mooring  Chain  (Fiscal  Year 
1988),  in  all  solicitaitions  and  coatraftsi — 

(1)  Using  FY  1SB8  funds;  and 

(2)  Requiring  anchor  or  mooring  cham. 

225.7013  ReetricVo»onpoiyacrylonllrle 
(PAN)besed( 


225.7013-t   Restrictian. 

(a)  SectioniSOBS.  Public  Law  100-202. 
and  subsequent  appropriatioBs  acts, 
require  the  Secretary  of  Defense  to  take 
such  action  as  necessary  to  ensure  by 
FY  1902  that  a  mioiauun  of  50  percent  of 
the  anneal  DoD  requirements  for  PAN 
carbon  fibers  is  acquired  from  domestiG 
sources. 

(b)  To  meet  this  goal,  all  new  major 
systems  must  use  domestic  or  Canadian 
sources  for  all  PAN  carbon  fiber 
requirements.  "Domestic' or  Canadian 


sources"  include  U.S.  and  Canadian 
raanttfacturers  and  predueerSk 

225.7013-2    Contrast  clause 

(a)  Use  the  clause  at  252.225-7021, 
Restriction  on  Acquisition  of 
Polyacrylonitrile  (PAN)  Based  Carbon 
Fiber,  in  all  majoe  systems  acqoisttiim 
ptograass  (as  defined  in  FAR  part  34) 
tkat  are  not  yet  in  production  (milestone 
III  88  defined  in  DoDI  5000.2,  Defense 
Acquisition  Program  Procedures). 

(b)  Contracting  officers  may,  with  the 
approval  of  the  head  of  the  contracting 
activity,  waive,  ia  whole  or  in  part  the 
requirement  in  tbe  clause.  For  example, 
a  waiver  a  justified  if  a  qualifi^ 
domestic  or  Canadian  source  caraiot . 
meet  scheduling  requirements. 

Subpart  225.71— Other  Restricfiona  on 
Foreign  Purcttases 

225.7100  Scope  of  sebpart 

This  subpart  contains  foreign  product 
restrictions  which  are  based  on  policies 
designed  to  protect  the  defense 
industrial  base. 

225.7101  Deflnittons. 

Relevant  definitions  are  in  the  clause 
at  252.225-7022,  Foreign  Source 
Restrktioas. 

225.7102  Policy. 

DoD  requirements  for  the  following, 
including  acquisitions  for  itcraa 
coataining  the  following,  shall  be 
acquired  from  domestic  sources  to  the 
maximum  extent  practicable — 

(a)  Miniature  and  instrument  ball 
bearings: 

(b)  Precision  components  for 
mechanical  time  devices  included  in 
fuzes,  boosters,  and  aircraft  clocks  in 
the  following  Federal  supply  classes: 


FSC 


last. 


1315  _ 

1320..... 
1325..... 
1330.... 
134^-... 
ia«6.— 
1390..... 
6646 .».. 


DfescriptioB 


Ammanitran  throu^  30ran. 
Anmunitian,    over    30bixB    op    to 

75mm. 
AnunMnitioa.        75auH        through 

125mm. 
Ammunition  over  125mm. 
Bombs. 
Grenades. 
Hocketa  lad  mckst  aiannBtioa 


(air- 


Fuses  and  primeis. 
Time  measuring.  instnuBents 
aah  clocks  only]. 


(c)  High  purity  silicon: 

(d)  (figh  carbon  ferrochrome  ^CF); 

(e)  Antifriction  bearings  and  bearing 
components: 

(f)  Forging  items  as  foDows: 
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Shipboard  forged 
anchor  duJn*. 

Ship  propultlon 
•halU. 

PeriBCope  tubo*  .>»~~ 

Ring  forgings  for  bull 
geart. 

Large  caliber,  thick- 
walled  cannon  (106 
mm  through  S-lnch 
forgings). 

eomm  and  81mm 
mortar  forginga. 

Small  caliber 
weapona  forgings. 

Tank  and  automotive 
forgings. 


CategoriM 


AIL 

Excludes  service  and 

landing  craft 

shafts. 
AU. 
All  greater  than  120 

inches  in  diameter. 
Preform,  gun  tube. 

muxzle  brake,  and 

breach  ring 

forgings. 
Bipod,  base  plate, 

and  body  yoke 

forgings. 
Barrel  extensions, 

bolts  receivers, 

sights/handles,  etc. 
Turret  rings,  road 

arms,  final  drive 

gears,  shafts,  track 

shoes,  axle  shafts 

flywheels. 

connecting  rods, 

crankshafts, 

roadwheels, 

spindles,  torsion 

bars. 


22S.7103    ExeapMont. 

This  policy  in  225.7102  does  not  apply 
to  acquisitions^ 

(a)  When  using  small  purchase 
procedures,  unless  the  restricted  item  is 
the  end  item  being  purchased; 

(b)  Of  miniat\ire  and  instnmient  ball 
bearings  or  precision  components  for 
mechanical  time  devices  when  urgency 
is  justified: 

(c)  Of  commercial  products — 

(1)  Except  forgings: 

(2)  Other  than  miniature  and 
instrument  ball  bearings  or  precision 
components  for  mechanical  time  devices 
for  use  as  components  or  subassemblies 
of  defense  equipment  or  systems  (e.g., 
repair  parts); 

(3)  Other  than  steel  plate,  sheet,  ingots 
or  the  like  that  incorporate  high  carbon 
ferrochrome;  or 

(4)  Except  when  the  restricted  item  is 
the  end  item. 

(d)  Overseas  for  overseas  use; 

(e)  Of  forgings — 

(1)  Used  for  commercial  vehicles  or 
noncombat  support  military  vehicles:  or 

(2)  When  the  quantity  acquired 
exceeds  the  amount  needed  to  maintain 
the  U.S.  defense  mobilization  base 
(provided  such  quantity  is  an 
economical  qtiantity  buy).  The 
restriction  to  domestic  sources  does  not 
apply  to  the  quantity  above  that 
required  to  ti<ain*«in  the  base,  in  which 
case,  qualifying  country  sources  may 
compete; 


(f)  Of  high  carbon  ferrochrome 
incorporated  in  qualifying  country  end 
products  &om  North  Atlantic  Treaty 
Organization  coimtries;  or 

(g)  For  bearings  and  bearing 
components  or  items  containing 
bearings  for  use  in  a  cooperative  or  co- 
production  project  imder  an 
international  agreement.  (This  exception 
does  not  apply  to  miniature  and 
instrument  ball  bearings.) 

225.7104    Waivars. 

(a)  Upon  request  &om  a  prime 
contractor,  the  contracting  officer  may 
waive  the  requirement  for  domestic 
manufacture  of  the  items  covered  by  the 
policy  in  225.7102  (a),  (b).  (c).  (d),  and  (f), 
provided  in  the  case  of  (a),  (b),  and  (c) 
that— 

(1)  The  contractor  has  on  hand 
subassemblies  or  end  items  containing 
the  restricted  items: 

(2)  The  waiver  is  only  to  the  extent 
and  for  the  period  of  time  necessary  to 
permit  the  contractor  to  acquire  and  use 
domestic  components:  and  either 

(3)  The  delivery  schedule  is  such  that 
use  of  other  than  domestic  items  is 
necessary:  or 

(4)  Use  of  domestic  items  would 
interfere  with  economical  or  normal 
production  scheduling. 

(b)  If  the  waiver  is  for  miniature  and 
instrument  ball  bearings  or  precision 
components  for  mechanical  time 
devices,  the  contractor  must  agree  to 
acquire  a  like  quantity  and  type  for  non- 
Govemment  use. 

(c)  If  the  waiver  is  for  antifriction 
bearings  (225.7102(e)],  except  miniature 
and  instniment  ball  bearings,  the  head 
of  the  contracting  activity,  on  a 
nondelegable  basis,  may  waive  the 
requirement  for  domestic  manufacture — 

(1)  Upon  executive  of  a  determination 
and  findings  that — 

(i)  No  domestic  bearing  manufacturer 
meets  the  requirement:  or 

(ii)  It  is  not  in  the  best  interest  of  the 
United  States  to  qualify  a  domestic 
bearing  to  replace  a  qualified 
nondomestic  bearing.  This 
determination  must  be  based  on  a 
finding  that  the  qualification  of  a 
domestically  manufactured  bearing 
would  cause  unreasonable  costs  or 
delay.  A  finding  that  a  cost  is 
unreasonable  should  take  into 
consideration  DoD  policy  to  assist  the 
domestic  industrial  mobilization  base. 
Contracts  should  be  awarded  to 
domestic  bearing  manufacturers  to 
increase  their  capability  to  reinvest  and 
become  more  competitive. 

(2)  For  multiyear  contracts  or 
contracts  exceeding  12  months,  if— 


(i)  The  head  of  the  contracting  activitv 
executes  a  D&F  in  accordance  with 
paragraph  (c)(1)  of  this  section; 

(ii)  The  contractor  submits  a  written 
plan  for  transitioning  from  the  use  of 
nondomestic  to  domestically 
manufactured  bearings: 

(iii)  The  plan — 

(A)  States  whether  a  domestically 
manufactured  bearing  can  be  qualified, 
at  a  reasonable  cost,  for  use  during  the 
course  of  the  contract  period; 

(B)  Identifies  any  bearbigs  that  are  not 
domestically  manufactured,  their 
application,  and  soiuce  of  supply:  and 

(C)  Describes,  including  cost  and    - 
timetable,  the  transition  to  a 
domestically  manufactured  bearing. 
(The  timetable  for  the  transition  should 
normally  take  no  longer  than  24  months 
from  the  date  the  waiver  is  granted);  and 

(iv)  The  contracting  officer  accepts  the 
plan  and  incorporates  it  in  the  contract. 

225.7105   Contract  dausa. 

(a)  Use  the  clause  at  252.225-7022. 
Foreign  Source  Restrictions,  in  all 
solicitations  and  contracts,  except  those 
in  225.7103. 

(b)  If  an  exception  under  225.7103 
applies  to  any  portion  of  the  acquisition, 
specify  the  exception  in  the  solicitation 
and  contract. 

Subpart  225.72— OvartMs  Diatribution 
of  Daf ana*  Subcontracts 

225.7200  Scopa  of  subpart 

This  subpart  discusses  DoD 
monitoring  of  the  volume,  type,  and 
nature  of  certain  subcontracts  awarded 
to  foreign  sources. 

225.7201  AppHcabNity. 

(a)  Except  as  noted  in  225.7202.  this 
subpart  applies  to  any  contract  that — 

(1)  Is  expected  to  exceed  $500,000: 

(2)  Exceeds  $500,000  at  time  of  award: 
or  ; 

(3)  Exceeds  $500,000  subsequent  to 
award  if  a  modification  increases  the 
amount  of  the  contract  to  more  than 
$500,000. 

(b)  Contractors  awarded  contracts 
meeting  the  criteria  in  paragraph  (a)  of 
this  section,  and  their  first-tier 
subcontractors  awarded  subcontracts 
exceeding  $100,000.  must  report  (using 
DD  Form  2139,  Subcontract  Report  of 
Foreign  Purchases)  the  volume,  type, 
and  nature  of — 

(1)  Subcontracts  exceeding  $25,000  if 
the  country  of  origin  of  the  producer  of 
the  supplies,  or  provider  of  the  services, 
is  outside  the  United  States:  and 

(2)  Modifications,  exceeding  $25,000. 
of  such  subcontracts. 

(c)  Contractors,  and  their  first-tier 
subcontractors,  required  by  paragraph 
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(a)(3)  of  this  section  to  report 
subcontracts  awarded  to  foreign  sources 
are  required  to  report  only  those 
subcontracts  awarded  after  the 
modification  is  effective. 

225.7202  Exception. 

This  subpart  does  not  apply  to 
contracts  for  commercial  items,  ores, 
natural  gas.  utilities,  petroleum  products 
and  crudes,  timber  (logs),  or  subsistence. 

225.7203  Contract  dausa. 

Except  for  acquisitions  in  225.7202. 
use  the  clause  at  252.225-7023.  Overseas 
Distribution  of  Defense  Contracts,  in  all 
solicitations  and  contracts  described  in 
225.7201(a). 

Subpart  225.73— Acquisitions  for 
Foreign  Military  Salea 

225.7300  Scopa  of  subpart. 

(a)  This  subpart  contains  policies  and 
procedures  for  acquisitions  for  foreign 
military  sales  (FMS)  under  the  Arms 
Export  Control  Act.  Section  22  of  the 
Anns  Export  Control  Act  (Pub.  L  90- 
629,  as  amended)  authorizes  DoD  to 
enter  into  contracts  for  resale  to  foreign 
countries  of  international  organizations. 

(b)  This  subpart  does  not  apply  to — 

(1)  Foreign  military  sales  made  from 
inventories  or  stocks; 

(2)  Acquisitions  for  replenishment  of 
inventories  or  stocks; 

(3)  Acquisitions  made  under  DoD 
cooperative  logistic  supply  support 
arrangements. 

225.7301  Ganaral. 

The  U.S.  Government  sells  defense 
articles  and  services  to  foreign 
governments  or  international 
organizations  through  foreign  military 
sales  (FMS)  agreements.  The  agreement 
is  documented  on  a  DD  Form  1513.  DoD 
Offer  and  Acceptance.  The  DD  Form 
1513— 

(a)  Lists  the  items  and  services, 
estimated  costs,  and  terms  and 
conditions  of  the  sale: 

(b)  Is  presented  to  the  foreign 
customer  and 

(c)  Provides  for  signature  of  the 
foreign  custom^  to  indicate  acceptance. 

225.7302  Procaduras. 

On  FMS  programs  that  will  require  an 
acquisition,  the  contracting  officer 
assists  the  departmental/agency  activity 
responsible  for  preparing  the  DoD  Offer 
and  Accepttmce  by — 

(a)  Working  with  prospective 
contractors  to— 

(l)Identify  cmd  review  sales 
cummissions  and  fees; 

(2)  Identify,  in  advance  of  the  DoD 
Offer  and  Acceptance,  any  unusual 
provisions  or  deviations. 


(3)  Advise  the  contractor  if  the 
departmental/ agency  activify  expands, 
modifies,  or  does  not  accept  any 
requirements  proposed  by  the 
contractor; 

(4)  Identify  any  logistics  support 
necessary  to  perform  the  contract;  and 

(5)  For  acquisitions  over  $10,000  that 
are  to  be  awarded  noncompetitively. 
asking  the  prospective  contractor(s)  for 
information  on  price,  delivery,  and  other 
relevant  factors.  The  request  for 
information  must  identify  the  fact  that 
the  information  is  for  a  potential  foreign 
military  sale  and  must  identify  the 
foreign  customer. 

(b)  Working  with  the  departmental/ 
agency  activity  responsible  for 
preparing  the  DoD  Offer  and 
Acceptance  to— 

(1)  Assist,  as  necessary,  in 
preparation  of  the  DD  Form  1513; 

(2)  Identify  and  explain  all  unusual 
contractual  requirements  or  requests  for 
deviations;  and 

(3)  Assist  in  preparing  the  price  and 
availabilify  data. 

225.7303    Pricing  acquisitiona  for  foreign 
military  salas. 

Price  foreign  miUtary  sale  contracts 
using  the  same  principles  as  are  used  in 
pricing  other  defense  contracts. 
Application  of  the  pricing  principles  in 
FAR  parts  15  and  31  to  a  foreign  military 
sale  contract  however,  may  result  in 
prices  that  differ  from  other  defense 
contract  prices  for  the  same  item  due  to 
the  considerations  in  this  section. 

225.7303-1    Contractor  aalas  to  ottter 
foreign  customers. 

If  the  contractor  has  made  sales  of  the 
item  required  for  the  foreign  military 
sale  to  foreign  customers  under 
comparable  conditions,  including 
quantify  and  delivery,  price  the  FMS 
contract  in  accordance  with  FAR  part 
15. 

225.7303-2    Cost  of  doing  business  witb  a 
forsign  government  or  sn  intsmatkinsl 
organization. 

(a)  In  pricing  FMS  contracts  where 
non-U.  S.  Government  prices  as 
described  in  225.7303-1  do  not  exist — 

(1)  Recognize  costs  of  doing  business 
with  a  foreign  government  or 
international  organization  (even  though 
the  form  of  the  transaction  is  a  defense 
purchase  for  the  purpose  of  FMS) 
whenever  comparable  costs  of  doing 
business  with  ihe  United  States  wodd 
be  recognized  in  pricing  other  defense 
contracts. 

(2)  Recognize  reasonable  and 
allocable  costs,  even  though  such  costs 
might  not  be  recognized  in  the  same 
amounts  in  pricing  other  defense 


contracts.  Examples  of  such  costs 
include,  but  are  not  limited  to — 

(i)  Selling  expenses  (not  otherwise 
limited  by  FAR  part  31).  e.g.— 

(A)  Maintaining  international  sales 
and  service  organizatkois: 

(B)  Sales  commissions  and  fees  in 
accordance  with  FAR  subpart  3.4; 

(C)  Sales  promotions,  demonstrations, 
and  related  travel  for  sales  to  foreign 
governments. 

(1)  Such  costs  may  be  recovered  for 
U.S.  Government  requirements  under 
DEARS  231.205-38(c). 

f2J  Paragraph  126.8  of  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  Part  121) 
may  require  Govenunent  approval  for 
these  costs  to  be  allowable.  If 
Government  approval  is  required  for 
promotion  or  demonstration  costs  to  be 
allowable,  the  approval  must  be 
obtained. 

(D)  Configuration  studies  and  related 
technical  services  imdertaken  as  a 
direct  selling  effort  to  a  foreign  country. 

(ii)  Product  support  and  postdelivery 
service  expenses: 

(A)  Operations  or  maintenance 
training,  training  or  tactics  films, 
manuals,  or  other  related  data;  and 

(B)  Technical  field  services  provided 
in  a  foreign  country  related  to  accident 
investigations,  weapon  system 
problems,  operations/tactics 
enhancement,  and  related  travel  to 
foreign  countries. 

(iii)  Costs  associated  with  the 
implementation  of  an  offset  arrangement 
between  DoD  and  a  foreign  government. 
(Costs  associated  with  the 
implementation  of  an  offset  agreement 
directly  between  a  contractor  and  a 
foreign  government  are  not  allowable.) 

(iv)  Costs  that  are  the  subject  of 
advance  understanding  under  the 
appropriate  provisions  of  FAR  part  31; 
or  where  the  advance  understanding 
places  a  limit  on  the  amounts  of  cost 
that  will  be  recognized  as  allowable  in 
defense  contract  pricing,  and  the 
understanding  contemplated  that  it  will 
apply  only  to  DoD  contracts  for  the  U.S. 
Government's  own  requirements  (as 
distinguished  fi-om  contracts  for  B4S). 

(b)  Costs  not  allowable  tuder  FAR 
part  31  are  not  allowable  in  pricing 
foreign  mihtary  sale  contracts. 

(c)  The  provisions  of  10  U.S.C.  2372  do 
not  apply  to  contracts  for  foreign 
military  sales.  Therefore,  the  ceiling 
limitations  or  the  formula  constraints  on 
bid  and  proposal  (B&P)  costs  in  FAR 
part  31  and  on  independent  research 
and  development  (IR&D)  costs  in  part 
231  do  not  apply  to  contracts  for  foreign 
military  sales.  IR&D  and  B&P  costs 
allowed  on  contracts  for  foreign  military 
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•ales  shall  b«  limited  to  their  allocable 
•hare  of  the  total  expenditures.  In 
pricing  contracts  for  foreign  militaiy 
sales — 

(1)  Use  die  best  estimate  of 
reasonable  costs  in  forward  pricing. 

(2)  Use  actual  expenditures,  to  the 
extent  diat  they  are  reasonable,  in 
determining  final  cost. 

(d)  Under  Section  21(e)(1)(A)  of  the 
Anns  Export  Control  Act.  as  amended, 
the  UnitMl  States  must  charge  for 
administrative  senrices  to  recover  the 
estimated  cost  of  admtaiistration  of  sales 
made  under  the  Arms  Export  Control 
Act 


22SJ30>-« 


If  a  govemment-to-govenunent 
agreement  between  tbs  United  States 
and  a  foreign  govenment  for  the  sale, 
coproductian.  or  ooopoative  logistic 
support  of  a  specifically  defined  weapon 
system,  naior  end  item,  or  support  item, 
contains  ii>"gn«gi>  in  conflict  with  die 
provisions  of  this  section,  the  language 
of  the  govemment-to-govemment 
agreement  prevails. 

22S.7303-4 


Sales  commissions  and  contingent 
fees  are  allowable  under  defense 
contracts  provided  diat  the  commissions 
or  fees  are  paid  to  a  bona  fide  employee 
or  a  bona  fide  established  commercial 
or  selling  agency  maintained  by  the 
prospective  contractor  for  the  purpose  of 
securing  business  (see  FAR  part  31  and 
FAR  subpart  3.4).  It  is  extremely  difficult 
for  DoD  to  verify  the  services,  or  the 
value  of  the  services.  Therefore,  the  cost 
of  allowable  sales  commissions  and 
contingent  fees  (as  defined  in  FAR 
subpart  3.4)  is  limited  to  SsaoOO  and 
must  be  identified  to  the  FMS  customer 
before,  or  at  the  time  of,  submitting  the 
DoO  Offer  and  Acceptance  (DD  Form 
1513)  to  the  customer. 

(a)  When  requesting  price  and 
availability  data  for  an  Offer  and 
Acceptance,  require  contractors  to 
identify  the  amount  of  any  sales 
commissions  or  fees.  The  fees,  even  if 
under  $60,000  per  contract,  must  be 
justified  and  supported.  Except  for  those 
contracts  excluded  in  FAR  subpart  3.4 — 

(1)  Require  the  contractor  to  submit  a 
Contractor's  Statement  of  Contingent  or 
Other  Pees  (Standard  Form  119) 
(Including  any  such  fees  claimed  by 
subcontractors): 

(2)  Determine  under  FAR  subpart  3.4 
whether  a  bona  fide  employee  or  agency 
relationship  exists  (for  die  purposes  of 
FMS,  the  definition  in  FAR  subpart  8.4 
of  improper  influence  also  extends  to 
officials  of  the  foreign  government); 


(3)  Require  the  contractor  to  submit  a 
breakdown  of  the  fee  for  the  sales 
representative's  services.  Even  if  a  bona 
fide  employee  or  agency  relationship  is 
determined  to  exist,  the  fee  must  be 
reasonable. 

(i)  Whether  the  fee  is  reasonable 
requires  an  assessment  of  the  services 
provided,  or  to  be  provided,  compared 
to  the  amount  of  the  fee. 

(ii)  The  proposed  fee/oomraission  may 
be  compared  widi  known  costs  for 
comparable  services  under  non-FMS 
contracts,  or  for  FMS  sales  of 
comparable  scope  and  dollar  amounts 
for  the  same  or  similar  items. 

(iii)  In  analyzing  the  fee,  give 
consideration  to  whedier  the  sale  is  the 
initial  or  a  foDow-on  sale.  Effort  for 
follow-on  uales  of  additional  quantities, 
spares,  and  support  equipment  is 
normally  not  as  great  as  the  effort  for 
the  initial  sale. 

(4)  TIm  cfafef  of  the  contracting  office 
must  approve  the  contracting  officer's 
determination — 

(i)  As  to  whether  diere  is  a  bona  fide 
employee  or  agency  relationship;  and 

(ii)  Of  the  reasonableness  of  the 
commission  or  fee. 

(b)  If  the  foreign  customer 
disapproves  die  fee,  or  a  portion  of  die 
fee,  the  contracting  officer  must  notify 
the  prospective  contractor  and  request 
that  die  contractor  withdraw  the  fee  fior 
the  sales  representative  from  the 
proposal  If  the  contractor  refuses  to 
withdraw  die  fee,  the  contracting  officer 
notifies  the  department/agency  activity 
responsible  for  preparatkm  of  the  D<^ 
Offer  and  Acceptance,  which  notifies 
the  foreign  customer  that  DoD  is  unable 
to  purchase  the  items  or  services  fitim 
that  contractor. 

(c)  It  may  not  be  possible  to  determine 
whether  or  not  the  price  to  be  paid  for 
material  or  services  will  include  sales 
commissions  and  fees  (for  example, 
when  FMS  requirements  are  to  be 
fulfilled  by  competitive  acquisitions).  In 
such  cases,  if  contract  negotiations 
indicate  &at  costs  for  a  sales 
representative  will  be  claimed  by  the 
contractor,  the  department/ agency 
responsible  for  presentation  of  the  Offer 
and  Acceptance  notifies  the  foreign 
customer  as  soon  as  possible  and  asks 
for  a  reply  within  30  days  as  to  whether 
the  customer  will  approve  the  costs. 

(d)  Under  DoD  5105.38-M,  Security 
Assistance  Management  Manual,  Letters 
of  Offer  and  Acceptance  for 
requirements  for  the  governments  of 
Australia,  Taiwan.  E^rpt,  Greece,  Israel, 
Japan,  Jordan,  Republic  of  Korea. 
Kuwait,  Palcistan.  Philippines,  Saudi 
Arabia,  Turkey,  Thailand,  or  Venezuela 
(Air  Force)  must  provide  that  all  U.S. 
Government  contracts  resulting  fitim  the 


Letters  of  Offer  prohibit  the  payment  of 
sales  commission  and  fee  unless  the 
payments  have  been  identified  and 
payment  approved  In  writing  by  the  ■ 
foreign  customer  before  contract  award. 
(See  225.7308(a).) 

225.7304  SOMW  ■rtseHon. 

(a)  Acquisitions  for  foreign  military 
sales  are  conducted  under  the  same 
acquisition  and  contract  management 
procedures  as  otiisr  defense 
acquisitions.  However,  FMS  customers 
may  request  that  a  defense  article  or 
defease  service  be  obtained  from  a 
particular  contractor.  In  such  cases,  FAR 
6.302-4  provides  authority  to  contract 
without  full-and-open  competition.  The 
FMS  customer  may  also  request  that  a 
subcontract  be  placed  with  a  particular 
firm.  The  contracting  officer  shall  honor 
such  requests  fit>m  &e  FMS  customer 
only  if  die  Letter  of  Agreement  or  other 
written  direction  sufficiently  fulfills  the 
requirements  of  FAR  subpart  6.3. 

(b)  Do  not  allow  representatives  of  the 
FMS  customer  to— 

(1)  Direct  the  deletion  of  names  of 
firms  from  bidders  mailing  lists  or  slates 
of  proposed  A-E  firms.  (T^bey  may 
suggest  the  inclusion  of  certain  firms); 

(2)  Interfere  with  a  contractor's 
placement  of  subcontracts;  or 

(3)  Participate  in  the  price 
negotiations  between  the  U.S. 
Government  and  the  contractor. 

(c)  Do  not  accept  directions  from  the 
FMS  customer  on  source  selection 
decisions  or  contract  terms  (other  than 
the  special  contract  provisions  and 
warranties  referred  to  in  Condition  A'.2 
of  die  DD  Form  1513). 

(d)  Do  not  honor  any  requests  by  the 
FMS  customer  to  reject  any  bid  or 
proposaL 

225.7305  Limitation  of  NabNity. 

The  contracting  officer  must  advise 
the  contractor  as  to  whether  the  foreign 
customer  will  assume  the  risk  for  loss  or 
damage  under  the  appropriate  limitation 
of  liability  clanse(8)  (see  FAR  subpart 
46.8).  Consider  the  costs  of  necessary 
insurance,  if  any,  obtained  by  the 
contractor  to  cover  the  risk  of  loss  or 
damage  in  establishing  the  FMS  contract 
price. 

225.7306  Exercise  of  options  for  forelgii 


Consider  changes  to  cost  and  profit 
attributable  to  pricing  differences 
between  U.S.  and  FMS  requirements 
when  exercising  an  option  to  satisfy  an 
FMS  requirement.  Also  consider  such 
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changes  if  the  option  is  already 
identified  for  FMS,  but  it  is  exercised  for 
country  B  requirements  instead  of  the 
country  A  requirements  for  which  it  was 
priced. 

225.7307    ImptMnentatkMi  of  Offset 
arrangements  negotiated  puriuant  to 
foreign  military  salea  agreements. 

225.7307-1    QeneraL 

(a)  The  purpose  of  an  FMS/offset 
arrangement  is  to  fulfill  commitments 
negotiated  pursuant  to  an  FMS 
agreement.  The  general  policy  in 
fulfilling  these  commitments  is  to 
exempt  the  FMS  country's  products  from 
the  requirements  of  the  Buy  American 
Act  on  a  case-by-case  basis. 

(b)  Generally,  it  is  not  appropriate  to 
establish  an  offset  goal  or  objective.  If  in 
special  circumstances  it  is  in  the 
national  interest  to  establish  an  offset 
goal  or  objective,  the  goal  or  objective 
may  be  stated  as — 

(1)  A  certain  percentage  of  the  FMS 
agreement  dollar  value; 

(2)  A  specific  dollar  amount;  or  « 

(3)  A  combination  of  the  two. 

(c)  The  Presidential  poUcy  statement 
of  April  16,1990  provides  that  DoD  shall 
not  encourage,  enter  directly  into,  or 
commit  U.S.  firms,  to  any  FMS/offset 
arrangement.  The  decision  whether  to 
engage  the  offsets,  and  the 
responsibility  for  negotiating  and 
implementing  offset  arrangements, 
resides  with  the  companies  involved. 
Exceptions  to  this  policy  must  be 
approved  by  the  President' through  the 
National  Security  Council.  This  does  not 
prevent  DoD  from  fulfilling  obligations 
incurred  through  international 
agreements  entered  into  before  April 
16,1990. 

(d)  When  authorized,  offset  provisions 
typically  require  the  Military 
Departments  or  U.S.  prime  contractors, 
or  both,  to  provide  opportunities  for 
foreign  sources  to  obtain  contracts 
under  the  terms  and  conditions  of  the 
particular  DoD  offset  agreement. 
Normally,  FMS/offset  arrangements  are 
negotiated  before  the  FMS  agreement 
Offer  and  Acceptance  so  that — 

(1)  DoD  and  its  contractors  have  an 
opportimity  to  assess  in  advance  their 
abilify  to  fulfill  die  FMS/offset 
arrangement;  and 

(2)  The  offer  can  include  those  DoD 
and  contractor  costs  associated  with 
such  arrangements. 

(e)  U  an  exception  is  granted  under 
paragraph  (c)  of  this  subsection,  the 
domestic  concerns  involved  in  the  FMS 
and  the  foreign  customer  will  make 
suitable  arrangements  to  fulfill  an  FMS/ 
offset  arrangement.  Only  if  the 
Government  determines  that  the  FMS/ 


offset  arrangement  cannot  be  fulfilled  in 
this  fashion  will  DoD  seek  to  fulfill  die 
offset  commitments  through  other 
defense  purchases.  When  practical,  the 
U.S.  contractor  shall  be  contacted  and 
coordination  obtained  before  the 
Government  commits  the  contractor's 
participation. 

(f)  The  Defense  Security  Assistance 
Agency  (DSAA)  acts  as  the  focal  point 
within  the  Executive  Branch  for 
interagency  coordination  on  offset 
policy.  DSAA  consults  with,  and  derives 
its  overall  policy  guidance  from,  the 
Office  of  the  Assistant  Secretary  of 
Defense  (International  Security  Affairs). 
The  Office  of  the  Assistant  Secretary  of 
Defense  (Production  and  Logistics) 
(OASD{P&L))  is  responsible  for  matters 
pertaining  to  the  fulfillment  of  the  offset 
portion  of  FMS  agreements.  General 
information  regarding  the  existence  of 
FMS/offset  arrangements  with 
particular  countries  or  implementation 
of  such  arrangements  may  be  obtained 
by  submitting  inquiries  to  the  Director 
for  Foreign  Contracting,  OASD(P&L)(P). 

225.7307-2    ProcedUfM. 

(a)  Whenever  an  FMS  agreement 
involves  a  single  major  weapon  system, 
the  department  responsible  for 
acquisition  of  the  weapon  system  is 
responsible  for  managing  any  resulting 
FMS/offset  arrangement. 

(b)  If  an  FMS  agreement  involves  the 
sale  of  items  from  two  or  more 
departments,  OASD(P&L)  may  either 
direct  that  one  department  be 
responsible  for  coordinating  the 
implementation  of  the  FMS/offset 
arrangement,  or  apportion  responsibility 
for  managing  the  offset  program  among 
two  or  more  departments. 

225.7308    Contract  dmises. 

(a)  Use  the  clause  at  252.225-7024, 
Limitation  on  Sales  Commissions  and 
Fees,  in  all  solicitations  and  contracts 
for  foreign  military  sales  for  the 
countries  in  225.7303(d),  unless  payment 
of  sales  commissions  and  fees  has  been 
approved  by  the  foreign  customer.  Insert 
the  name  of  the  foreign  country 
customer  in  the  three  blanks  of  the 
clause. 

(b)  Use  die  clause  at  252.225-7025, 
Exclusionary  Policies  and  Practices  of 
Foreign  Governments,  in  all  solicitations 
and  contracts  for  the  purchase  of  goods 
and  services  for  international  military 
education  training  and  foreign  mihtary 
sales. 

7.  Part  237  is  revised  to  read  as 
follows: 


PART  237— SERVICE  CONTRACTINQ 

Subpart  237.1— Service  Contracts— General 

237.104    Personal  services  contracts. 
237.106    Funding  and  term  of  service 
contracts. 

Subpart  237.2— Advisory  and  Assistance 
Services 

237.203    Types  of  advisory  and  assistance 
services. 

237.205  Management  controls. 

237.206  Requesting  activity  responsibilities. 

Subpart  237.70-Mortuary  Services 

237.7000  Scope. 

237.7001  Method  of  acquisition. 

237.7002  Area  of  performance. 

237.7003  Distribution  of  contracts. 

237.7004  Solicitation  provisions  and 
contract  clauses. 

Subpart  237.71- Laundry  and  Dry  Cisaning 
services 

237.7100  Scope. 

237.7101  General. 

237.7102  Solicitation  provisions  and 
contract  clauses. 

Subpart  237.72— Educational  Servtee 
Agreements 

237.7200  Scope. 

237.7201  Educational  service  agreement. 

237.7202  Limitations. 

237.7203  Duration. 

237.7204  Format  and  clauses  for  educational 
service  agreements. 

Subpart  237.73— Servlees  of  Students  at 
Reseerch  and  Devslopmsnt  l.at>oratortes 

237.7300  Scope. 

237.7301  DeRnitions. 

237.7302  General. 

237.7303  Contract  clauses. 

Subpart  237.74— Communications  Services 

237.7400  Scope. 

237.7401  Defmitions. 

237.7402  Policy. 

237.7403  Regulatory  bodies. 

237.7404  Foreign  carriers. 

237.7405  Authority  to  contract  for 
communications  services. 

237.7406  Cost  or  pricing  data. 

237.7407  Type  of  contract. 
237.7407-1    Basic  ordering  agreements. 
237.7407-2    Communication  service 

authorization  (CSA). 
237.7407-3    Federal  supply  schedule 

contracts. 
237.7406    Special  construction. 
237.7406-1    General. 
237.7408-2    Applicability  of  construction 

labor  standards  to  CSAs  for  special 

construction. 

237.7409  Special  assembly. 

237.7410  Cancellation  and  termination. 

237.7411  Contract  clauses. 

Subpart  237.75— Audit  Services 

237.7500  Scope. 

237.7501  General  policy. 

237.7502  Contract  period. 

237.7503  Approvals. 
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2S7JriM    BifeM«<iii  prorMo—  and 
contract  clauam. 
Airtbaritr  5  U.S.C  301. 10  U.&C  2202.  DoD 
Dinctivc  500035.  FAS  nibiMrt  1.3. 


8ubpvt2S7. 
General 


Comrade— 


137.104   PtrseiMl  swvlOM  contracts. 

(b)(i)  DoD  authori2ation  to  acqutie 
e}q>art  end  coesultent  services  t^ically 
is  included  in  the  general  provisions  of 
annual  DoD  appropciatioas  acts. 
PeiaoBal  service  coetrects  Cor  expert 
and  consultant  services  must  also  be 
euthorized  by  a  determination  and 
findings  (D&F)  in  accordance  with 
department/agency  regulations. 

(A)  Generally,  the  D&F  should 
authorize  one  contract  at  a  time; 
however,  an  authorizing  official  may 
issue  a  blanket  D&F  for  classes  of 
contracts. 

(B)  Prepare  each  D&F  in  accordance 
with  FAR  subpart  1.7  and  include  a 
determination  that — 

(1)  The  duties  are  of  a  temporary  or 
intermittent  nature: 

(2)  Aoqeisitioa  of  the  services  is 
advantageous  to  the  national  defense; 

(3)  DoD  personnel  with  necessary 
skills  are  sot  available; 

(4)  Excepted  appointment  cannot  be 
obtained; 

(5)  A  nonpersonal  services  contract  is 
not  practicable; 

(6)  Statutory  aodiority.  5  U.S.C  3100 
and  other  legislation,  appljr;  and 

[7]  Any  other  determination  required 
by  statutes  has  been  made. 

(ii)  Personal  service  contracts  for 
direct  health  care  services  are 
authorized  by  10  UJ&.C  1001.  Poticy  and 
procedures  including  the  appUcable  pay 
cap  and  approval  requirements  are  in 
DoDI  6025.5.  Personal  Services 
Contracting  Authority  for  Direct  Health 
Care  Providers.  The  requiring  activity 
must  provide  the  coatracting  officer  with 
a  copy  of  the  approval  to  enter  into  a 
personal  services  contract  for  direct 
health  care. 

{f)(i)  Payment  to  each  expert  or  • 
consultant  for  personal  services  under  5 
U.S.C  3109  shall  not  exceed  the  highest 
rate  fixed  by  the  Classification  Act 
Schedules  for  grade  GS-15.  except  riiall 
not  exceed  the  highest  rate  payable  to  a 
GS-18  for— 

(A)  Professional  engbieering  services 
primarily  involving  research  and 
development;  or 

(B)  Professional  services  involving 
physical  sciences,  natural  sciences,  or 
medicine. 

(ii)  The  contract  may  provide  for  the 
same  per  diem  and  travel  expenses 
authorized  for  a  Govemaient  employee, 
including  actual  transportation  end  per 


diem  in  Hen  of  sufaaisteace  for  travel 
between  hoaoe  or  place  of  beeiness  and 
official  dvty  statiim. 

(iii)  Coordinate  erith  the  civilian 
personnel  office  on  benefits,  texes, 
personnel  ceilings,  and  maintenance  of 
records. 

237.106    Fundng  and  term  of  aervtee 


Subpart  237.3    Advlaory  and 


(1)  Personal  service  contracts  for 
expert  or  consultant  services  cannot 
exceed  one  year.  The  nature  of  the 
duties  must  be — 

(i)  Temporary  (not  more  than  one 
year);  or 

(ii)  Intermittent  (not  orniulatively 
more  than  130  days  in  one  year). 

(2)  The  following  categories  of  service 
contracts,  funded  by  annual 
appropriatians,  are  authorized  to  extend 
beyoml  the  end  of  the  fiscal  year— 

(i)  One  year  contracts  for 
maintenance  <A  tools  or  facilities  (see  10 
U.S.C  24108(1)); 

(A)  Tools  generally  are  itenu  found  in 
supply  ffoap*  51  and  52,  such  as  hand 
and  power  tools,  gauges,  measuring 
devices,  etc.  Tools  do  not  include  plant 
equipment,  automatic  data  processing 
equipment,  or  office  machines. 

(B)  Examples  of  facilities  maintenance 
services  indude — 

[I]  Custodial  or  housekeeping 
services; 

(^  Security  or  fire  protection  services; 

(3)  Refuse  collection; 

(4)  Grounds  or  surfaced  area 
maintenance; 

(5)  Heating  systems  operation  and 
maintenance; 

(6)  Military  family  housing 
maintenance; 

(7)  Energy  monitoring  control  systems 
maintenance  and  repair 

[8]  Commissary  refrigoation 
maintenance  and  repair 

[9]  Medical  facility  real  property 
maintenance  management; 

[10]  Hospital  aseptic  maintenance 
management;  and 

[II)  Animal  or  pest  control; 

(ii)  One  year  contracts  for  depot 
maintenance  (see  10  U3.C  2410a(3)]; 

(iii)  Multi-year  service  contracts; 

(iv)  One  year  requirements  or 
indefinite  quantity  contracts,  as  defined 
in  FAR  16.503  and  FAR  16.504,  in  which 
the  minimum  quantities  are  certain  to  be 
ordered  in  the  fiscal  year  current  at  the 
beginning  of  the  contract  term  (but  see 
FAR  32.705-l(b)); 

(v)  Personal  service  contracts  for 
experts  or  consultants;  or 

(vi)  Contracts  for  educational 
services,  which  cannot  feasibly  be 
subdivided  for  seperate  performance  in 
each  fiscal  year. 


237,203   Types  ol  advisory  and  aaslstance 


(d)  Engineering  and  technical  service, 
(i)  Engineering  and  technical  services 
consist  of— 

(A)  Contract  field  services,  which  are 
engineering  and  technical  services 
provided  on  site  at  Defense  locations  by 
the  trained  and  qualified  engineers  and 
technicians  of  commercial  or  industrial 
companies; 

(B)  Contract  plant  services,  which  are 
engineering  and  technical  services 
provided  by  the  trained  and  qualified 
engineers  and  technicians  of  e 
manufacturer  of  military  equipment  or 
components,  in  the  manufacturer's  own 
plants  and  facilities;  and 

(C)  Field  service  representatives, 
whidi  are  employees  of  a  manufacturer 
of  military  equipment  or  components 
who  provide  a  Uaison  or  advisory 
service  between  their  company  and  the 
military  users  of  their  company's 
equipment  or  components. 

(ii)  Every  contract  for  engineering  and 
technical  services  alone  or  as  part  of -an 
end  item,  shall — 

(A)  Show  those  services  as  a 
separately  priced  line  item; 

(B)  Contain  definitive  specifications 
for  the  services;  and 

(C)  Show  the  work-months  involved, 
(iii)  The  Deputy  Assistant  Secretary  of 

Defense  (fttxiurement)  may  authorize 
personal  service  contracts  for 
en^neering  and  technical  services  to 
meet  an  unusual  essential  mission  need. 
The  authorization  will  be  for  an  interim 
period  only. 

237.205  Management  controls. 

DoD  procedures  are  in  DoD  Directive 
4205.2.  DoD  Contracted  Advisory  and 
Assistance  Services. 

237.206  Requesting  sctMty 


(b)  On  acquisitions  for  studies,  the 
purchase  request  package  must  contain 
a  signed  statement  from  the  technical 
officer  responsible  for  the  study  stating 
that  the  Defense  Technical  Information 
Center  (DTIC)  and  other  information 
sources  have  been  queried,  that 
evidence  of  those  queries  are  on  file,' 
and  no  existing  scientific  or  technical 
report  could  fulfill  the  requirement. 

(c)  The  authority,  without  redelegation 
authority  (see  DoDD  4205.2).  to  approve 
the  use  of  advisory  and  assistance 
services  in  contracts  over  $50,000  ii 

(i)  An  SES  manager 

(ii)  A  general  or  flag  officer; 


Fadawl  Ragiatet  /  Vol.  S6.  No.  31  /  Tkursday.  FebruMy  M.  MOT  /  Propcaed  Ruies §117 


(ik)  An  officer  in  0-6  grade  fiUiag  a 
general  or  flag  officer  levd  position:  or 

(iv)  An  officer  in  0-6  grade  who  has 
subordinate  SES  personnel. 

Subfiart  237.70-Mortuary  Sarvteaa 
237.7000 


This  subpart  contains  acquisifion 
procedures  for  contracts  for  mortuary 
services  (the  care  of  remains]  for 
military  personnel  within  the  U.S. 
Departments/agendes  may  use  these 
procedures  as  guidance  ia  areas  outside 
the  U.S.  for  bodi  deceased  military  and 
civilian  personnel. 

237.7001    Matied  or  acquisition. 

(a)  Requirements  type  contract  By 
agreement  among  the  military  activities, 
one  activity  in  each  geographical  area 
will  contract  for  the  estimated 
requirements  for  the  care  of  remains  for 
all  military  activities  in  the  area.  Use  a 
requirements  type  ccmtract  (see  FAR 
16.503)  when  the  estimated  annual 
requirements  for  the  activities  hi  die 
area  are  ten  or  more. 

(b)  Purchase  order.  Where  no  ccmtrad 
exists,  use  DD  Form  1155,  Order  for 
SuppUes  and  Services/Request  for 
Quotations,  to  obtain  mortuary  services. 


237.7002 


Of 


Determine  and  define  die 
geographical  area  to  be  covered  by  the 
contract  using  the  following  general 
guidelines — 

(a)  Use  pohtical  boundaries,  streets, 
or  other  features  as  demarcation  lines. 

(b)  The  size  should  be  roughly 
equivalent  to  the  contiguous 
metropolitan  or  munidpal  area  enlarged 
to  indude  the  activities  served. 

(c)  If  the  area  of  performance  best 
suited  to  the  needs  of  a  particular 
contract  is  not  large  enot^  to  include  a 
carrier  terminal  commonly  used  by 
people  widiin  such  area,  die  centred 
area  of  performance  shall  specifically 
state  that  it  indudes  such  terminal  as  a 
pickup  or  delivery  point 

237J003    Distribution  of  cootrads. 

In  addition  to  normal  contract 
distribution,  send  three  copies  of  each 
contract  to  eadi  activity  auAorized  to 
use  the  contract  and  two  copies  to  each 
of  the  following — 

(a)  HQDA  (TAPC-PEC-D), 
Alexandria.  VA  22331. 

(b)  CooMModer,  Navri  MetBcal 
Command  Department  of  the  Navy 
(MED  3141),  23id  and  E  Streets  MW., 
WasUngton,  DC  20372. 

(c)  Headquarten.  AFMPC-MPCCM. 
Randolph  AFa  IX  TUSOl 


237.7004 
contract  < 

(a)  Use  the  provision  at  252.237-7000, 
Award  to  SlB^  CXEBtor.  fai  aM 
soteitations  far  mortuary  services. 

(b)  Use  die  fottowhig  clsnses  in  sU 
Biortoary  service  soli<^iions  and 
contracts,  except  do  not  use  the  clauses 
at  252.237-7002,  Area  of  Performance, 
and  252.237-7008,  Facility  Requirements, 
in  solicitations  or  contracts  that  indude 
port  of  entry  requirements — 

(1)  252.237-7001,  Requirements,  (insert 
activities  audiorized  to  place  orders  in 
paragraph  (e)  of  the  clause); 

(2)  252.237-7002,  Area  of  Performance; 

(3)  252.237-7003,  Performance  and 
Deliver3r; 

(4)  252.237-7T)04.  Subcontracting: 

(5)  252.237-7005,  Termination  for 
Default; 

(6)  252.237-7000,  Group  Interment; 

(7)  252.237-7007,  Permits: 

(8)  252.237-7008,  Facility 
Rcaquirements;  and 

(9)  252.237-7000,  Preparation  Hisbxy. 

Subpart  237.71— Laundry  and  Dry 
Clanning  Sarvicaa 


237.7100 

Iliis  subpart  contains  acquisition 
procedures  for  Isondry  and  dry  cleaning 
services  within  the  U.S.  It  may  be  used 
as  guidance  in  all  other  locations. 

237.7101  Qsasisl 

(a)  Acquire  laundry  and  dry  cleaning 
services  on  a  coont-of-articles  basis. 

(b)  Laundry  services  in  support  of 
hospitals  may  be  acquired  on  the  basis 
of  a  count-of-artides  or  by  bulk  weight. 

(1)  Acquisitions  by  weight  may  be  on 
either  a  presorted  (beg  type)  or  unsorted 
(simple  bulk  weight)  ^sis. 

(2)  In  selecting  the  basis,  consider 
such  fadors  as  price,  administrative 
costs,  aseptic  requirements,  risk  of 
contamination  or  cross-contamination, 
and  volume  and  nature  of  artides  to  be 
serviced. 

237.7102  Soiidtatien  provisions  and 
contract  I 


(a)  Use  the  provision  at  252.237-7010. 
Instructions  to  OBierors  (Count-of- 
Artieles),  in  solidtations  for  laundry  and 
dry  deamng  services  to  be  provided  oo 
a  count-of-artides  basis. 

(b)  Use  the  provision  at  252.237-7011, 
Instructions  to  Offerors  (Balk  Wei^), 
in  solicitations  for  laundiy  services  to 
be  provided  on  a  bulk  wei^  basis. 

(c)  Use  the  clause  at  252.237-7012, 
Loss  or  Damage  (Count-of-Artides),  in 
solidtations  and  contracts  for  laumky 
and  dry  deaning  services  to  be  provided 
on  a  coaat-ot-ardcles  basis 

(d)  Use  the  clause  at  252.237-7013. 
Loss  or  Damage  (Wci^t  of  Artides),  in 


saiidtatioBS  and  contracts  for  laundry 
and  dry  cleaning  services  to  be  provided 
on  a  balk  weight  basisL 

(1)  Inaert  a  reasonable  per  poond 
price  in  paragrai^  (b)  of  te  clause, 
besed  on  the  average  per  pound  vaioe. 
When  the  contract  requires  lanndry 
services  on  a  bag  type  basis,  insert 
reasonable  per  pound  prices  by  bag 
type 

(2)  bisert  an  appropriate  percentage  hi 
paragraph  (e)  of  the  danse,  not  to 
exceed  ei^t  percent 

(e)  Use  the  clause  at  2S2.237-7014, 
Delivery  Tickets,  hi  all  sohdtations  and 
contracts  for  laundry  and  dry  riaaning 
services. 

(1)  Use  the  clause  with  its  Alternate  I 
when  services  are  for  bag  type  laundry 
to  be  provided  on  a  balk  we^t  basis. 

(2)  Use  die  clause  with  its  Ahemate  II 
when  services  are  unsorted  lanndry  to 
be  provided  on  a  bulk  weight  basis. 

(f)  Use  the  dense  at  252.237-7015, 
bidividttal  Laundiy,  in  sdidtations  and 
contracts  for  laundry  and  dry  deaning 
services  to  be  provided  to  individual 
personnel. 

(1)  Insert  the  number  of  pieces  of 
outer  garments  in  paragraphs  (d)  (1)  and 
(2)  of  the  dause. 

(2)  The  number  of  pieces  and 
composition  of  a  buncQe  in  paragraphs 
(d)  (1)  and  (2)  of  the  clause  may  be 
modified  to  meet  local  conditions. 

Subpart  237  J2—Educationai  Sarvfea 


297.7200  Scope. 

(a)  This  subpart  prescribes  acquisition 
procedures  for  educational  services 
from  schools,  colleges,  universities,  or 
other  educational  institutions.  This 
subpart  does  not  include  tuition 
assistance  agreements,  Le..  payment  by 
the  Government  of  partial  tiiition  under 
the  off-duty  educational  program. 

(b)  As  used  in  the  subpart — 

(1)  Facilities  does  not  indude  the 
institution's  dining  rooms  or  dormitories; 
and 

(2)  Fees  does  not  incfaide  charges  for 
meab  or  kkiging. 

237.7201  Educational  service  sgrssaisnt 

(a)  An  educational  service  agreement 
is  not  a  contract  but  is  an  ordering 
agreeaient  under  which  the  Government 
Bsay  order  educatioeal  services. 

(b)  Educational  service  ^reeraents 
provide  for  ordering  educational 
services  when — 

(1)  The  Government  pays  all  normal 
tuition  and  fees  for  educational  services 
provided  to  e  student  by  the  institutian 
under  its  normal  schedule  of  tnittan  and 
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fees  applicable  to  all  students  generally; 
and 

(2)  Enrollment  is  at  the  institution 
under  the  institution's  normal  rules  and 
in  courses  and  curricula  which  the 
institution  offers  to  all  students  meeting 
admission  requirements. 

237.7202  UmltoMona. 

(a)  Make  no  agreement  under  this 
subpart  which  will  result  in  payment  of 
Government  funds  for  tuition  or  other 
expenses  for  training  in  any  legal 
profession,  except  in  connection  with 
the  detailing  of  commissioned  officers  to 
law  schools  under  10  U.S.C.  2004. 

(b)  Educational  service  agreements 
are  not  used  to  provide  special  courses 
or  special  fees  for  Government  students. 

237.7203  Duratioa 

(a)  Educational  service  agreements 
are  for  an  indefinite  duration  and 
remain  in  effect  until  terminated. 

(b)  The  issuing  activity  must  establish 
procedures  to  review  each  educational 
service  agreement  at  least  once  each 
year.  Review  dates  should  consider  the 
institution's  academic  calendar  and 
occur  at  least  30  days  before  the 
beginning  of  a  term.  The  purpose  of  the 
review  is  to  incorporate  changes  to 
reflect  requirements  of  any  statute. 
Executive  Order.  FAR,  or  DFARS. 

(c)  If  the  contracting  officer  and  the 
institution  do  not  agree  on  required 
changes,  terminate  the  agreement. 

237.7204  Formal  and  dMMM  for 
•oucanofwi  ■•nnc*  ■^••"■•fn*. 

Educational  service  agreements  under 
this  subpart  shall  be  in  the  following 
format  Add  to  the  schedule  any  other 
provisions  necessary  to  describe  the 
requirements,  if  they  are  consistent  with 
the  policy  of  acquiring  educational 
services  in  the  form  of  standard  course 
offerings  at  the  prevailing  rates  of  the 
institution. 

EDUCATIONAL  SERVICE  AGREEMENT 
Agreement  Na 

1.  This  agreement  entered  into  on  the 
day  of 19 .  »•  between  the 


Government  represented  by  the  Contracting 

Officer,  and  the  Contractori (name 

of  institution),  an  educational  instihition 

located  in (city) 

(state). 

2.  This  agreement  is  for  educational 
services  to  be  provided  by  the  Contractor  to 
Government  persoonel  at  the  Contractor's 
institution.  The  Cootiactor  shall  provide 
instnictioa  with  standard  offerings  of  courses 
available  to  the  public 

3.  The  Goveniment  shall  pay  for  services 
under  the  Cootractor's  normal  schedule  of 
tuition  and  fees  applicable  to  the  public  and 
in  effect  at  the  time  the  services  are 
performed. 

4.  The  partiaa  may  amend  this  agreement 
only  by  mutual  ooosent 


5.  This  agreement  shall  start  on  the  date  in 
paragraph  1  and  shall  continue  until 
terminated. 

6.  The  estimated  annual  cost  of  this 

agreement  is  S .  This  estimate  is  for 

administrative  purposes  only  and  does  not 
impose  any  obligation  on  the  Government  to 
request  any  services  or  malce  any  payment 

7.  Advance  payments  are  authorized  by  31 
U.S.C.  529i. 

8.  Submit  invoices  to: (name 

and  address  of  activity). 

SCHEDULE  PROVISIONS 

1.  Ordering  procedures  and  services  to  be 
provided. 

(a)  The  Contractor  shall  promptly  deliver  to 
the  Contracting  Officer  one  copy  of  each 
catalog  applicable  to  this  agreement  and  one 
copy  of  any  subsequent  revision. 

(b)  The  Govenunent  will  request 
educational  services  under  this  agreement  by 

a (insert  type  of  request  such 

as,  delivery  order,  official  Government  order, 
or  other  written  communication).  The 

(insert  type  of  request  such 

as,  delivery  order,  official  Government  order, 
or  other  written  communication)  will  contain 
the  number  oF  this  agreement  and  will 
designate  as  students  at  the  Contractor's 
institution  one  or  more  Government-selected 
persons  who  have  already  l>een  accepted  for 
admission  under  the  Contractor's  usual 
admission  standards. 

(c)  All  students  under  this  agreement  shall 
register  in  the  same  manner,  be  subject  to  the 
same  academic  regulations,  and  have  the 
same  privileges,  including  the  use  of  all 
faciUties  and  equipment  as  non-Government 
students. 

(d)  Upon  enrolling  each  student  under  this 
agreement  the  Contractor  shall,  where  the 
resident  or  nonresident  status  involves  a 
difference  in  tuition  or  fees — 

(i)  Determine  the  resident  or  nonresident 
status  of  the  student 

(ii)  Notify  the  student  and  the  Contracting 
Officer  of  the  determination.  If  there  is  an 
appeal  of  the  determination; 

(iii)  U  there  is  an  appeal  of  the 
determination,  process  the  appeal  under  the 
Contractor's  standard  procedures: 

(iv)  Notify  the  student  and  Contracting 
Officer  of  the  result  and 

(v)  Make  the  determination  a  part  of  the 
student's  permanent  record. 

(e)  The  Contractor  shall  not  furnish  any 
instruction  or  other  services  to  any  student 
under  this  agreement  before  the  effective 
date  of  a  request  for  services  in  the  form 
specified  in  paragraph  (b)  of  this  schedule. 

2.  Change  in  curriculum. 

The  Contracting  Officer  may  vary  the 
curriculum  for  any  student  enrolled  under 
this  agreement  but  shall  not  require  or  make 
any  change  in  any  course  without  the 
Contractor's  consent 

3.  Payment 

(a)  The  Government  riiall  pay  the 
Contractor  the  normal  tuition  and  fees  which 
the  Contractor  charges  civilian  students 
pursuing  the  same  or  similar  curricula,  except 
for  any  tuition  end  fees  which  this  agreement 
excludes.  The  Contractor  may  diange  any 
tuition  and  fees,  provided — 


(1)  The  Contractor  publishes  the  revisions 
in  a  catalog  or  otherwise  publicly  aimounces 
the  revisions; 

(2)  Applies  the  revisions  uniformly  to  all 
students  studying  the  same  or  similar 
curricula; 

(3)  Provides  the  Contracting  Officer  notice 
of  changes  before  their  effective  date. 

(b)  The  Contractor  shall  not  establish  any 
tuition  or  fees  which  apply  solely  to 
Government  students. 

(c)  If  the  Contractor  regularly  charges 
higher  tuition  and  fees  for  nonresident 
students,  the  Contractor  may  charge  the 
Government  the  normal  nonresident  tuition 
and  fees  for  those  students  who  are 
nonresidents.  The  Government  shall  not 
claim  resident  tuition  and  fees  for  any 
student  solely  on  the  basis  of  the  student 
residing  in  the  State  as  a  consequence  of 
enrollment  under  this  agreement 

(d)  The  Contractor  shall  charge  the 
Government  only  the  tuition  and  fees  which 
relate  directly  to  enrollment  as  a  student 
Tuition  and  fees  may  include — 

(i)  Penalty  fees  for  late  registration  or 
change  of  course  caused  by  the  Government 

(ii)  Mandatory  health  fees  and  health 
insurance  charges:  and 

(iii)  Any  flat  rate  charge  applicable  to  all 
students  registered  for  research  that  appears 
in  the  Contractor's  publicly  announced  fee 
schedule. 

(e)  The  Contractor  shall  not  charge  the 
Government  for — 

(i)  Permit  charges,  such  as  vehicle 
registration  or  parking  fees,  imless 
specifically  authorized  in  the  request  for 
service:  and 

(ii)  Any  equipment  refundable  deposits,  or 
any  items  or  services  (such  as  computer  time) 
related  to  student  research. 

(f)  Normally,  the  Contractor  shall  not 
directly  charge  individual  students  for 
application  fees  or  any  other  fee  chargeable 
to  this  agreement  However,  if  the 
Contractor's  standard  procedures  requin 
payment  of  any  fee  before  the  student  is 
enrolled  under  this  agreement  the  Contractor 
may  charge  the  student  When  the  Contractor 
receives  payment  from  the  Government  the 
Contractor  shall  fully  reimburse  the  student 

(g)  For  each  term  ibe  Contractor  enrolls 
students  under  this  agreement  the  Contractor 

shall  submit copies  of  an  invoice 

listing  charges  for  each  student  separately. 
The  Contractor  shall  submit  invoices  within 

days  after  die  start  of  the  term  and 

shall  include — 

(i)  Agreement  number  and  inclusive  dates 
of  the  term; 

(ii)  Name  of  each  student 

(iii)  A  list  showing  each  course  for  each 
student  if  the  school  charges  by  credit  hour; 

(iv)  The  resident  or  nonresident  status  of 
each  student  (if  applicable  to  the  Contractor's 
school);  and 

(v)  A  breakdown  of  charges  for  each 
student  including  credit  houra,  tuition, 
application  fee.  and  other  fees.  Provide  a 
total  for  each  student  and  a  grand  total  for  all 
students  hsted  on  the  invoice. 

(h)  If  unforeseen  events  require  additional 
chai^  that  are  otherwise  payable  under  the 
Contractor's  normal  tuition  and  fee  schedule, 
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the  Contractor  may  submit  a  supplemental 
invoice  or  make  the  adjustment  on  the  next 
regular  invoice  under  tnis  agreement  The 
Contractor  shall  clearly  fdentiiy  and  explain 
the  supplemental  invoice  or  the  adjustment 
(i)  The  Contractor  shall  apply  my  credits 
resulting  from  withdrawal  of  students,  or 
from  any  other  cause  under  its  staadard 
procedures,  to  subsequent  invoices  submitted 
under  this  agreement  Credits  should  appear 
on  the  fint  invoice  submitted  after  the  action 
resulting  fai  the  credits.  If  no  subsequent 
invoice  is  submitted,  the  Contractor  shaU 
dehver  to  the  Contracting  Officer  a  check 
drawn  to  the  order  of  the  office  designated 
for  contract  administration.  The  Contractor 
shall  identify  the  reason  for  the  credit  and  the 
applicable  terra  dates  in  all  cases. 

4.  Withdrawal  of  students. 

(a)  The  Government  may,  at  its  option  and 
at  any  time,  withdraw  financial  support  for 
any  student  by  issuhig  official  orders.  The 

Government  will  furnish l.  copies  of  the 

orders  to  the  Contractor  within  a  reasonable 
time  affer  publication. 

(b)  The  Contractor  may  request  withdrawal 
by  the  Government  of  any  student  for 
academic  or  disciplinary  reasons. 

(c)  If  withdrawal  occura  before  the  end  of  a 
term,  the  Govenunent  will  pay  any  tuition 
and  fees  due  for  the  current  term.  The 
Contractor  shall  credit  the  Government  with 
any  charges  eHgible  for  refund  under  the 
Contractor's  standard  procedures  for  civilian 
students  in  effect  on  the  date  of  widxirawal. 

(d)  Withdrawal  of  students  by  the 
Government  will  not  be  the  basis  for  any 
special  charge  or  claim  by  the  Contractor 
other  than  charges  under  the  Contractor's 
standard  procedures. 

5.  Transcripts. 

Within  a  reasonable  time  after  withdrawal 
of  a  student  for  any  reason,  or  af^ 
graduation,  the  Contractor  shall  send  to  the 
Contracting  Officer  [at  to  an  address 
supplied  by  the  Contracting  Officer)  one  copy 
of  an  official  transcript  showing  all  woik  t^ 
the  student  at  the  institution  until  such 
withdrawal  or  graduation. 

6.  Student  teaching. 

The  Government  does  not  anticipate  the 
Contractor  awarding  fellowships  and 
assistantships  to  students  attending  school 
under  this  agreement.  However,  for  graduate 
students,  should  both  the  student  and  the 
Contractor  decide  it  to  be  in  the  student's 
best  interests  to  assist  in  the  institution's 
teaching  program,  the  Contractor  may 
provide  nominal  compensation  for  part-time 
service.  Base  the  compensation  on  the 
Contractor's  practices  and  procedures  for 
other  students  of  similar  accomphshment  in 
that  department  or  field.  The  Contractor  shall 
apply  the  compensation  as  a  credit  against 
any  mvoices  presented  fior  payment  for  atf 
period  in  which  the  student  perfbimed  the 
part-time  teaching  service. 

7.  Termination  of  agreement 

(a)  Either  party  may  terminate  this 
agreement  by  giving  30  days  advance  written 
notice  of  the  effective  date  of  termination.  In 
the  event  of  termination,  the  Gevemment 
shall  have  the  ti^A,  at  its  option,  to  confinoe 
to  receive  edocatiaaal  aenltae  for  those 
students  akeady  ennUed  ia  the  cenlcactor's 
institution  under  this  agreenest  asttt  such 


time  that  the  students  complete  their  courses 
or  curricula  or  the  Covemsient  writhdraws 
them  from  the  Contractor's  institution.  Tha 
terms  and  conditions  of  this  agreement  in 
effect  on  the  effective  date  of  the  termination 
shall  contbuie  to  apply  to  such  students 
remaining  in  die  Contractor's  Institntion. 

(b)  Withdrawal  of  students  under  Schedule 
provision  4  shall  not  be  considered  a 
termination  within  the  meaning  of  this 
provision  7. 

(c)  Termination  by  either  par^  shall  not  be 
the  basis  for  any  special  charge  or  claim  by 
the  Contractor,  other  than  as  provided  by  die 
Contractor's  standard  procedures. 
GENERAL  ntOVISlONS 

Use  the  following  clauses  in  educational 
service  agreements— 

1.  FAR  52.202-1,  Definitions,  and  add  the 
following  paragraphs  (d)  thnnigh  (i). 

(d)  Term  means  the  period  of  time  into 
which  the  Contracts  divides  the  academic 
year  for  purposes  of  instnictioa  This  includes 
"semester,"  "trimester,"  "quarter,"  or  any 
similar  word  the  Contractor  may  use. 

(e)  Course  means  a  series  of  lectures  or 
instructions,  and  laboratory  periods,  relating 
to  one  specific  representation  of  subject 
matter,  such  as  Elementary  College  Algebra, 
German  401,  or  Surveying.  Normally,  a 
student  completes  a  coune  in  one  term  and 
receives  a  certain  number  of  semester  hours 
credit  (or  equivalent)  upon  successful 
completion. 

(f)  Curriculum  means  a  series  of  courses 
having  a  unified  purpose  and  belonging 
primarily  to  one  major  academic  field.  It  will 
usually  include  certain  required  courses  and 
elective  courses  within  estabUshed  criteria. 
Examples  include  Business  Administratioo, 
Civil  Engineering,  Fme  and  Applied  Arts,  and 
Physics.  A  curriculum  normally  covers  more 
than  one  term  and  leads  to  a  degree  or 
dipbma  upon  successful  completion. 

(g)  Catalog  means  any  medium  by  which 
the  Contractor  publicly  announces  terms  and 
conditions  for  enrollment  in  the  Contractor's 
institution,  including  tuition  and  fees  to  be 
charged.  This  includes  "bulletin," 
"announcement"  or  any  other  similar  word 
the  Contractor  may  use. 

(h)  Tuition  means  the  amount  of  money 
charged  by  an  educational  institution  for 
instruction,  not  including  fees. 

(i)  Fees  means  those  applicable  charges 
directly  related  to  enrollment  in  the 
Contractor's  institution.  Unless  specifically 
allowed  in  the  request  fin-  services,  fees  shaD 
not  include — 

(1)  Any  permit  charge,  such  as  paiking  and 
vehicle  registration:  or 

(2)  Charges  for  services  of  a  personal 
nature,  such  as  food,  housing,  and  laundry. 

2.  FAR  S2J03-1,  Cffidals  Not  To  Benefit 

3.  FAR  52.208-3.  Gratuities. 

4.  FAR  52.203-6,  Covenant  Against 
Contingent  Fees. 

5.  FAR  52.204-1,  Approval  of  Contract  if 
required  by  department/agency  procedures. 

6.  PAR  52.215-1,  Examination  of  Records 
by  ComptroDer  General. 

7.  FAR  52.215-U.  Order  td  Pftcedence. 
a.  ConflictaDctweea  Agreement  and 

Catalog.  Insert  the  ietewintclanse 


CONFUCTS  BETWEQ4  AGREEMENT  AND 
CATALOG 

If  IfacBB  is  any  iacansistKncar  between  this 
agreement  and  any  catalog  or  other  document 
incorporated  in  this  ayaemant  by  reference 
or  any  of  the  Contractor's  rules  aad 
regulations,  the  provisions  of  diis  afreement 
shall  govenu 

9.  FAR  52.222-3,  Convict  Labor. 

10.  Under  FAR  22.802,  PAR  22Ja07,  and  FAR 
22.8ia  use  the  appropriate  clause  from  FAR 
52.222-20.  Equal  Opportunity. 

11.  FAR  52.233-1,  Disputes. 

12.  Assignment  of  Qaims.  Insert  the 
following  clause 

ASSIGNMENT  OP  CLAIMS 

No  claim  under  this  agreement  shall  be 
assigned. 

13.  FAR  52.252-4,  Alterations  in  Contract  if 
required  by  department/agency  procedure. 
SIGNATURE  PAGE 

Agreement  No. .  

Date ■  '~~ 


THE  UNITED  STATES  OF  AMERICA 

BY: 


(Contracting  Officer) 

Activity  ^ 

Location 


(NAME  OF  CONTRACTOR) 

BY: 

(Tide) 


Subpart  237.73— Services  of  Students 
at  Research  and  Devetopment 
Laboratories 


237J300 

This  subpart  prescribes  procedures  for 
acqtiisition  of  temporary  or  intermittent 
services  of  students  at  institutions  of 
higher  learning  for  the  purpose  of 
providing  technical  support  at  Defense 
research  and  development  laboratories 
(10  U.S.a  2360). 

237.7301    DaflnWeiM. 

As  used  in  tfiis  subpart — 

(a)  Institution  of  higher  learning 
means  any  public  or  private  post- 
secondary  school,  junior  college,  college, 
imiversity,  or  other  degree  granting 
educational  institufion  that— 

(1]  Is  located  in  the  VS^  ita 
possessions,  and  Puerto  Rico; 

(2)  Has  an  accredited  educatioa 
program  approved  by  an  appropriate 
accrediting  body,  and 

(3)  Offers  a  pro-am  of  stody  at  any 
level  beyond  high  school 

(b)  Nonprofit  organization  means  any 
organizatioB  described  )^  section 
501(cX3)  of  tide  26  of  the  U.S.C  which  is 
exempt  from  taxation  tmder  sectioa 
501(ai  of  title  26. 

(c)  Student  means  an  iadiTtdnal 
eitfolled  (or  accepted  for  enraUment)  at 
an  inatitBtion  of  fairer  learning  b^cn« 
the  term  of  the  student  technical  support 
contract  The  iiidxvidiial  sbaU  remain  in 
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good  standing  in  ■  curriculum  designed 
to  lead  to  the  granting  of  a  recognized 
degree,  during  tfas  term  of  the  contract. 

(d)  Technical  tupport  means  any 
scientific  or  engineering  work  in  support 
of  the  mission  of  the  DoD  laboratory 
involved.  It  does  not  include 
administrative  or  clerical  services. 


237.7902 

Generally,  agencies  will  acquire 
services  of  students  at  institutions  of 
higher  learning  by  contract  between  a 
nonprofit  organization  employing  the 
student  and  the  Government.  When  it  is 
in  the  best  interest  of  the  Government 
contracts  may  be  made  directly  with 
students. 


237.7302    ConlFMt< 

When  the  contract  is  with  an 
individual  student  ensure  inclusion  of 
FAR  part  52  clauses  appropriate  for 
personal  service  contracts,  such  as  the 
clauses  at  FAR  52.232-3,  Payments 
Under  Personal  Services  Contracts,  and 
FAR  52.249-12,  Termination  (Personal 
Services). 

Subpart  237.74— Communlcatlona 


237.7400   Seopa. 

This  subpart  prescribes  policy  and 
procedures  for  acquisition  of 
communications  services. 
Commimications  services  may  also  meet 
the  definition  of  automatic  data 
processing  equipment  in  which  case, 
part  239  also  applies. 


237.7401 
As  used  in  this  subpart— 

(a)  Common  carriers  means  any 
person,  partnership,  association,  joint- 
stock  company,  trust  governmental 
body,  or  corporation  engaged  in  the 
business  of  providing  communications 
services  to  the  public.  Common  carriers 
are  normally  authorized  or  franchised 
by  the  Federal  Communications 
Commission  or  other  governmental 
body. 

(b)  Communications  services  means 
those  services  provided  by  all  types  of 
systems  (including  associated  facilities] 
that  use  electric  or  electromagnetic 
signals  to  send  information  between  two 
or  more  points  through  radio,  wire, 
cable,  satellite,  and  other  media.  This 
includes  telephone,  telegraph, 
teletypewriter,  remote  writing,  remote 
display,  data  transmission,  facsimile, 
and  television  transmission  services,  as 
well  as  terminal  devices,  switches, 
private  branch  exchanges,  transmission 
facilities,  and  other  parts  of  the  systems 
that  supply  these  services.  This  also 
includes  all  post  camp,  station,  local  or 
long  distance  services,  and  all  fixed  or 


mobile  facilities  that  are  interconnected 
systems  providing  these  types  of 
services. 

(c)  Foreign  carrier  means  any  person, 
partnership,  association,  joint-stock 
company,  trust  governmental  body,  or 
corporation  not  subject  to  regulation  by 
a  U.S.  governmental  regulatory  body 
and  not  doing  business  as  a  citizen  of 
the  U.S..  providing  communications 
services  outside  the  territorial  limits  of 
theU.S. 

(d)  Governmental  regulatory  body 
means  the  Federal  Communications 
Commission,  any  statewide  regulatory 
body,  or  any  body  with  less  than 
statewide  jurisdiction  when  operating 
under  the  state  authority.  The  following 
are  not  "governmental  regulatory 
bodies" — 

(1)  Regulatory  bodies  whose  decisions 
are  not  subject  to  judicial  appeal;  and 

(2)  Regulatory  bodies  whicn  regulate  a 
company  owned  by  the  same  entity 
which  creates  the  regulatory  body. 

(e)  Noncommon  carrier  means  any 
enti^  other  than  a  common  carrier 
offering  communications  facilities, 
services,  or  equipment  for  lease. 

237.7402    PoNcy. 

(a)  DoD  policy  is  to  acquire 
communications  services  from  common 
and  noncommon  communications 
carriers — 

(1)  On  a  competitive  basis,  except 
when  acquisition  using  other  than  full 
and  open  competition  is  justified. 

(2)  Recognizing  the  regulations, 
practices,  and  decisions  of  the  Federal 
CoDununications  Commission  (FCC)  and 
other  governmental  regulatory  bodies  on 
rates,  cost  principles,  and  accounting 
practices; 

(3)  Making  provision  in 
communications  services  contracts  for 
adoption  of— 

(ij  FCC  approved  practices;  or 
(ii)  The  generally  accepted  practices 
of  the  industry  on  those  issues 
concerning  common  carrier  services 
where — 

(A)  The  governmental  regulatory  body 
has  not  expressed  itself; 

(B)  The  governmental  regulatory  body 
has  declined  jurisdiction;  or 

(C)  There  is  no  governmental 
regulatory  body  to  decide. 

(b)  DoD's  unique  consumer  needs  in 
both  volume  and  technology  require 
DoD  to  participate  actively  in  the 
rulemaking  process  of  cognizant 
governmental  regulatory  bodies.  DoD 
also  must  work  with  the  government 
regulatory  bodies  and  common  carriers 
to  be  sure  that  in  those  areas  in  which 
the  FCC  cannot  or  will  not  rule,  sound 
regulatory  practices  are  followed.  DoD 
should  make  every  effort  to  avoid  the 


time  and  expense  of  litigation  by  full 
and  fair  disclosure  of  both  the  carrier's 
and  the  DoD's  position  in  advance. 

(c)  If  actions  do  not  produce 
reasonable  or  lawful  rates,  or  when 
there  is  a  refusal  to  provide  required 
seryices  or  file  appropriate  tariffs,  DoD 
should  litigate.  All  contracts  with  the 
regiilatory  bodies  should  be  through 
counsel  under  department/agency  and 
Defense  Communications  Agency 
procedures. 

237.7403  Regulatory  bodies. 

The  FCC  and  other  governmental 
regulatory  bodies  publish  rules  and 
regulations  on  the  operations  of  common 
carriers  and  prescribe  accounting 
principles  to  use  to  establish  rates. 

237.7404  Foreign  carrtofs. 

(a)  Frequently,  foreign  carriers  are  . 
owned  by  the  government  of  the  country 
in  which  they  operate.  The  foreign 
governments  often  prescribe  the 
methods  of  doing  business.  In  many 
countries,  an  international  agreement 
with  the  host  coimtry  sets  guidelines  for 
acquiring  communication  services.  In 
some  countries,  a  corporate  subsidiary 
of  a  carrier  not  indigenous  to  the 
country  (often  a  U.S.  parent)  is  the  sole 
source  for  communication  services. 

(b)  Contracts  for  communications 
services  in  foreign  countries  should 
describe  rates  and  practices  in  as  much 
detail  as  possible.  It  is  DoD  policy  not  to 
pay  discriminatory  rates.  DoD  should 
pay  a  reasonable  rate  for 
communication  services  or  the  rate 
charged  the  military  of  that  country, 
whichever  is  less. 

(c)  Refer  special  problems  with 
communications  acquisition  in  foreign 
countries  to  higher  headquarters  for 
resolution  with  appropriate  State 
Department  representatives. 

237.7405  Authority  to  contract  for 
comiminlcationa  services. 

(a)  The  general  authority  of  the  head 
of  a  contracting  activity  in  FAR  1.601 
includes  the  acquisition  of 
communications  services. 

(b)  The  Administrator,  General 
Services  Administration,  has  delegated 
to  the  Secretary  of  Defense  imder  the 
Federal  Property  and  Administrative 
Services  Act  as  amended,  authority  to 
contract  for  communications  services 
beyond  the  fiscal  year,  but  not  longer 
than  10  years  under  the  following 
circumstances — 

(1)  The  Government  gets  lower  rates, 
larger  discounts,  or  more  favorable 
conditions  of  service  than  those 
available  under  a  contract  for  the 
current  fiscal  year; 
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(2)  Nonrecurring  or  termination 
charges  payable  under  contracts  for  a 
definite  term  not  beyond  the  current 
fiscal  year  are  eliminated  or  reduced;  or 

(3)  "The  carrier  refuses  to  give  the 
desired  service  except  under  contract 
for  a  definite  term  extending  beyond  the 
current  fiscal  year. 

(c)  The  Secretary  of  Defense  has 
redelegated  the  authority  in  paragraph 
(b)  of  this  section  to— 

(1)  The  Secretaries  of  the  MiUtary 
Departments,  who  have  redelegated  the 
auUiority,  with  power  of  redelegation 
to— 

(i)  Army:  The  Commanding  General, 
United  States  Army  Information 
Systems  Command^ 

(ii)  Navy:  The  head  of  the  contracting 
activity  for  the  Naval  Commercial 
Communications  Center's  Contracts 
Directorate;  and 

(iii)  Air  Force:  The  Deputy  Assistant 
Secretary  of  the  Air  Force  (Contracting). 

(2)  The  Defense  Communications 
Agency  for  leasing  of  communications 
facilities.  The  Defense  Communications 
Agency  has  redelegated  this  authority, 
with  the  power  of  further  redelegation, 
to  the  Chief,  Defense  Commercial 
Communications  Office. 

(3)  The  directors  of  the  Defense 
Logistics  Agency  and  the  Defense 
Nuclear  Agency:  This  authority  is 
limited  to  leasing  of  local 
communications  services  and  facilities. 
The  directors  have  redelegated  this 
authority,  with  the  power  of  further 
redelegation  to— 

(i)  Defense  Logistics  Agency: 

(A)  The  ADP/T  Contracting  Office 
(DACO);  and 

(B)  The  Commanders  of  DLA  centers, 
depots,  and  DCMC  Districts,  within  their 
authorized  ADP/T  contracting  activity. 

(ii)  Defense  Nuclear  Agency:  The 
Commander,  Field  Command,  DNA,  for 
contracts  of  $1  million  or  less. 

(d)  The  10  year  limitation  in  paragraph 
(b)  of  this  section  does  not  apply  to 
basic  agreements  (see  237.7407).  The 
limitation  does  apply  to  orders  under  the 
basic  agreement 

237.7406    Cost  or  pricing  data. 

(a)  Common  carriers  are  not  required 
to  submit  cost  or  pricing  data  before 
award  of  contracts  for  tariffed  services, 
except  as  provided  in  paragraph  (c)  of 
this  subsection.  Rates  or  preliminary 
estimates  quoted  by  a  common  carrier 
for  tariffed  services  are  considered  to  be 
prices  set  by  regulation  within  the 
provisions  of  10  U.S.C.  2306a.  This  is 
true  even  if  the  tariff  is  set  after 
execution  of  the  contract. 

(b)  Rates  or  preliminary  estimates 
quoted  by  a  common  carrier  for 
nontariffed  service  or  by  a  noncommon 


carrier  for  any  service  are  not 
considered  prices  set  by  law  or 
regulation.  The  provisions  of  10  U.S.C. 
2306a  and  FAR  15.804  apply  in  these 
circtunstances. 

(c)  Contracting  officers  shall  obtain 
certified  cost  or  pricing  data  when 
unable  to  determine  that  the  prices  are 
reasonable  on  the  basis  of  price  analysis 
(see  FAR  15.805-2).  Situations  in  which 
cost  or  pricing  data  may  be  necessary 
are  described  in  the  clause  at  252.237- 
7023,  Submission  of  Cost  or  Pricing 
Data — Common  Carriers. 

(d)  The  contracting  officer  need  not 
get  cost  or  pricing  data  for  each  delivery 
order  imder  a  basic  ordering  agreement 
which  is  negotiated  for  use  by 
Government  ordering  activities  and 
includes  detailed  and  approved  price 
schedules. 

(e)  The  contracting  officer  shall 
specify  the  form  and  detail  of  the  cost  or 
pricing  data  (see  FAR  15.804-6(a)). 
However,  for  data  submitted  by 
common  carriers,  the  data  may  be  in  the 
same  form  and  detail  normally 
submitted  to  the  governmental 
regulatory  body  having  jurisdiction  over 
the  carrier. 

(f)  When  obtaining  cost  or  pricing 
data  imder  this  section,  the  contracting 
officer  shall  obtain  a  certificate  of 
current  cost  and  pricing  data  in  the 
format  shown  at  FAR  15.804(a). 
However,  if  the  contracting  officer  is 
requesting  cost  or  pricing  data  under 
paragraph  (c)  of  this  section  from  a 
common  carrier  furnishing  service  under 
a  tariff  filed  or  to  be  filed,  substitute  the 
following  certificate  for  that  at  FAR 
15.804(a): 

CERTIHCATE  OF  CURRENT  COST  OR 
PRICING  DATA 

(Common  Carriers) 

This  is  to  certify  that  to  the  best  of  my 
knowled^  and  belief,  the  cost  or  pricing  data 
submitted,  either  actually  or  by  specific 
identification  in  writing,  to  the  contracting 
officer  or  to  the  contracting  officer's 

representative  in  support  of *  are 

accurate,  complete,  and  current  as 

oL- **.  Rates  are  based  on  these  data 

which  will  hie  used  or  are  currently  being 
used  to  justify  tariffs,  or  rates  for  services  in 
question  are  not  based  on  these  data,  but  are 
ijased  on  filed  tariffs. 
Firm 

Name 

Title 

Date  of  execution*** 

'Identify  the  proposal,  quotation,  request 
for  price  adjustment  or  odier  submission 
involved,  giving  the  appropriate  identifying 
number. 


* 'Insert  the  day,  month,  and  year  when 
price  negotiations  were  concluded  and  prire 
agreement  was  reached. 

•"Insert  the  day,  month,  and  year  of 
signing,  which  should  be  as  close  as 
practicable  to  the  date  when  the  price 
negotiations  were  concluded  and  the  contract 
price  was  agreed  to. 

(End  of  certification) 

(g)  The  contracting  activity  shall 
inform  carriers  required  to  furnish  cost 
or  pricing  data  under  this  section  that 
the  Government  will  use  the  data  and 
certifications,  if  appropriate,  in  any 
proceedings  relative  to  this  tariffed 
service. 

(h)  If  any  noncommon  carrier  or  any 
common  carrier  providing  a  service  not 
under  tariff  refuses  to  furnish  cost  or 
pricing  data  required  under  this  section, 
request  a  waiver  under  FAR  15.804. 

237.7407   Type  of  contract 

237.7407-1    Basic  ordering  agreements. 
Basic  ordering  agreements  (see  FAR 
16.703)  are  widely  used  to  facilitate 
awards  for  communication  services  and 
are  referred  to  as  "basic  contracts"  or 
"general  contracts"  within  the 
communication  industry. 

237.7407-2   Communication  service 
authorization  (CSA). 

(a)  Use  DD  Form  428,  Communication 
Service  Authorization  (CSA),  or  an 
electronic  data  processing  substitute  to 
order  services  under  basic  ordering 
agreements  for  communications 
services.  Also  use  it  to  modify,  cancel, 
or  terminate  those  services. 

(b)  Before  issuing  a  CSA  imder  a 
communications  services  basic  ordering 
agreement  comply  with  the 
requirements  in  FAR  16.703(d)(1),  e.g.. 
for  competition,  reviews,  approvals,  and 
determinations  and  findings. 

237.7407-3    Federal  auppty  schedule 
contracts. 

(a)  General  Services  Administration 
Federal  supply  schedule  (FSS)  contracts 
covering  communications  services, 
including  equipment  and  facilities 
incidental  to  the  services,  are  optional 
for  use  by  the  DoD. 

(b)  Contracting  officers  should  use  a 
FSS  contract  under  FAR  8.404  unless 
negotiating  a  separate  contract  is  more 
advantageous. 

(c)  The  DD  Form  428  may  be  used  as  a 
delivery  order  under  FSS  contracts. 

237.7408    Special  constructioa 

237.7408-1    QaneraL 

(a)  "Special  construction."  as  defined 
by  tariffs,  normally  involves  a  common 
carrier  giving  a  special  service  or  facility 
related  to  the  performance  of  the  basic 
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■enrksB.  Under  a  given  tariff,  this  may 
incMa— 

(1)  Moving  or  relocatiBg  equipment 

(2)  Providini  temporaiy  facilities; 

(3)  Expediting  provision  of  facilities; 
or 

(4]  Providing  specially  constructed 
channel  facilities  to  meet  Govenunent 
requirements. 

(b)  Use  this  subpart  instead  of  FAR 
part  M  for  acqidsMoa  of  "special 
constraGtian,"  as  that  tenn  is  used  in  the 
conmnuiicatioo  induatiy. 

(c)  Special  ooaatraction  costs  may 
be— 

(1)  A  contingent  liability  for  using 
commoDicatians  aervioes  for  a  shorter 
time  than  the  laiuimam  to  reimbarse  the 
contractor  ficir  nnanortiied 
nonrecoveraMe  costs.  These  costs  are 
usually  cxpraaaed  in  terms  of  a 
termination  liability,  as  provided  in  the 
contract  or  by  tariff, 

(2)  A  oaatime  special  oonstructioo 
charge; 

(3)  Recunring  charges  for  constructed 
facilities; 

(4)  A  minimum  service  charge; 

(5)  An  expecQtins  charge:  or 

(6)  A  move  or  relocation  charge. 

(d)  When  a  common  carrier  submits  a 
proposal  or  quotation  which  has  special 
construction  requirements,  the 
contracting  officer  shall  require  a 
detailed  special  construction  proposal 
Analyze  all  special  construction 
proposals  to— 

(1)  Determine  the  adequacy  of  the 
proposed  construction: 

(2)  Disclose  excessive  or  duplicative 
construction;  and 

(3)  When  different  forms  of  charge  are 
possible,  provide  for  the  form  of  charge 
most  advantageous  to  the  Government 

(e)  When  possible,  analyze  and 
approve  special  construction  charges 
before  receiving  the  service.  Impose  a 
ceiling  on  the  special  oonatruction  costs 
before  authorizing  the  contractor  to 
proceed,  if  prior  a|H>roval  is  not 
possible.  Do  not  make  final  payment  for 
special  constructioa  charges  unless  the 
charges  are  approved  by  the  contracting 
officer. 

(f)  The  contracting  officer  issuing  a 
CSA  with  special  construction 
provisions  shall  administer  those 
provisions. 

237.740S-2   Appfcabllty  of  tuiiaUMcBew 

itoCSAsferi 


Determine  applicability  under  FAR 
22.402. 

(b)  Each  CSA  which  is  subject  to 
constracdon  labor  standards  onder  FAR 
22.402  shall  cite  that  fact 


(a)  The  construction  labor  standards 
in  FAR  subpart  22.4  ordinarily  do  not 
apply  to  special  constractian.  However, 
if  the  spedal  construcdon  includes 
constructioB  [a»  defined  in  FAR  36.102) 
of  a  public  building  or  public  work,  the 
construction  labor  standards  nay  appij. 


237.7409 

(a)  ^Mdal  assembly  is  the  designing, 
manufactoring,  arranging,  assembling,  or 
wiring  of  equipment  to  provide  service 
that  cannot  be  provided  with  general 
use  equipment 

(b)  ^Mdai  assembly  rates  and 
charges  shall  be  based  on  estimated 
costs.  The  contracting  officer  shall 
negotiate  special  assembly  rates  and 
charges  before  starting  service 
whenever  poesible.  W^ien  it  is  not 
possible  to  negotiate  in  advance,  use 
provisional  rates  and  charges  subject  to 
adjustment  until  final  rates  and  charges 
are  negotiated 


237.7410 

(a)(1)  Cancellation  is  stopping  a 
requirement  after  placing  of  an  order  but 
before  service  starts. 

(2)  Termfaiation  is  stopping  a 
requirement  after  placing  an  order  and 
after  service  starts. 

(b)  Determine  cancellation  or 
termination  charges  under  die 
provisions  of  die  applicable  tariff  or 
contract 


237.7411 

(a)  Use  dn  following  dauses  in 
solicitations,  contracts,  and  basic 
ordering  agreements  for 
oonmnmications  services.  Modify  the 
cbuses  only  if  necessary  to  meet  the 
requirements  of  a  govemnental 
regulatory  agency — 

(1)  2S2.237-7O10,  Access; 

(2)  252.237-7017,  Facilities  and 
Services  to  be  Fumished— Common 
Carriers; 

(3)  2S2.237-70ia,  Ordering  of  Facilities 
and  Services — Common  Carriers,  (insert 
in  para^aph  (c)  of  the  dause  the 
number  of  days  for  return  of 
imacceptable  orders); 

(4)  252.237-7019.  Rates,  Charges,  and 
Services — Common  Carriers; 

(5)  252.237-702a  Tariff  Infoimation: 

(6)  2S2.237-702t  Cancellation  or 
Termination  of  Orders — Common 
Carriers; 

(7)  252.237-7022,  Reuse  Arrangements; 

(8)  252.237-7023,  Submission  of  Cost 
or  Priciitg  Data — Common  Carriers:  and 

(9)  252.237-7024,  Audit  and  Records- 
Common  Carriers. 

(b)  Use  the  following  clauses  in 
solicitations,  contracts,  and  basic 
ordering  agreements  for 
communications  services  when  the 
acquisition  indudes  or  may  indude 
special  construction.  Modify  the  clauses 


only  if  necessary  to  meet  the 
requirements  of  a  governmental 
regulatory  agency — 

(1)  2S2.237-702S,  Special  Construction 
and  Equipment  Qiarges;  and 

(2)  252.237-7026,  Tide  to 
Communication  Fadlities  and 
Equipment 

(c)  Use  the  following  clauses  in  basic 
ordoing  agreements  and  solicitations 
contemplating  award  of  basic  ordering 
agreements  for  communications 
services— 

(1)  252.287-7027,  Obligation  of  the 
Government; 

(2)  252.237-7028,  Term  of  Agreement 
and  insert  the  effective  date  of  the 
agreement  in  paragraph  (a)  of  die 
clause;  and 

(3)  252.237-7029,  Continuation  of 
Orders,  as  appropriate,  and  insert  in 
paragraph  (a)  of  the  dause,  the  name  of 
the  contracting  office  and  the  basic 
ordering  agreement  or  contract  number 
which  is  being  superseded. 

Stfbpart  2S7.7S— AudR  Sorvfeot 


237.7560 

This  subpart  contains  instructions  for 
the  acquisition  of  audit  services. 

237.7501    Oenertf  policy. 

(a)  Departments  and  agendes  shall 
not  contract  for  audit  services  unless  die 
cognizant  DoD  audit  organization 
determines  that  expertise  required  to 
perform  the  audit  is  not  avaUable  within 
the  DoD  audit  organization,  or 
temporary  audit  assistance  is  required 
to  meet  audit  reporting  requirements 
mandated  by  law  or  DoD  regulation. 

(b)  Dc^  Directive  7000.2,  Audit 
Pidides,  provides  DoD  auiiUt  pobcies. 

(c)  DoD  Directive  7600A  Audit  of 
Nonappropriated  Fund  Instrumentalities 
and  Related  Activities,  provides 
guidance  to  audit  organizations  for 
andits  of  nonappropriated  fund 
organizations. 

(d)  DoD  7600.7-M.  Intnnal  Audit 
Maimal.  Chapter  20,  provides  policy  and 
guidance  to  DoD  audit  organizations  for 
the  monitoring  of  audit  services 
provided  by  non-Federal  auditors. 


237.7602 

Except  in  nausoal  drcumstanoes, 
contracts  for  recurring  audit  services 
shall  be  awarded  for  a  one-year  period 
with  at  least  t«ro  option  years. 


237.7606 

Contracting  officers  shall  not  iasne  a 
solicitation  fdr  audit  services  unless  the 
requiring  activity  profvides  evidence  that 
the  coyiizant  DoD  asdit  organization 
has  approved  the  statement  of  work. 
The  requiring  activity  should  obtain  die 
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same  evidence  of  approval  for 
subsequent  material  changes  to  the 
statement  of  work. 

237.7504   Solicitation  provisions  and 
contract  clauses. 

(a)  Use  the  provision  of  252.237-7030, 
Notice  of  Special  Standards  of 
Responsibility,  in  solicitations  for  audit 
services. 

(b)  Use  tiie  clause  at  252.237-7031, 
Compliance  with  Audit  Standards,  in 
solicitations  and  contracts  for  audit 
services. 

8.  Part  270  is  redesignated  as  part  239 
and  is  revised  to  read  as  follows: 

PART  239— ACQUISITION  OF 
INFORMATION  RESOURCES 

239.001    Policy. 

239.001-70    Warner  Amendment  exemptions 

for  automatic  data  processing  equipment 

(ADPE). 

Subpart  239.70— Exchange  or  Sale  of 
Automatic  Data  Processing  Equipment 
(ADPE) 

239.7000  Scope  of  subpart 

239.7001  Policy. 

239.7002  Conditions  for  using  exchange/ 
sale. 

239.7003  Procedures. 

Subpart  239.71— Security  and  Privacy  for 
Computer  Systems 

239.7100  Scope  of  subpart 

239.7101  General. 

239.7102  Security  against  compromising 
emanations. 

239.7102-1    General. 

239.7102-2    Validation  of  TEMPEST 

compliance. 
239.7102-3    Solicitation  provisions  and 

contract  clauses. 

Subpart  239.72— Standards 

239.7200    Scope  of  subpart 


239.7201 
239.7202 


General. 
Waivers. 


Subpart  239.73— Acquisition  of  Automatic 
Data  Processing  Equipment  by  DoD 
Contractors 

239.7300  Scope  of  subpart 

239.7301  Applicability. 

239.7302  Approvals  and  screening. 

239.7303  Review  and  approval  of  leasing 
costs. 

239.7304  Purchase  option  credits. 

239.7305  Contractor  documentation. 
Authority:  5  U.S.C.  301. 10  U.S.C  2202,  DoD 

Directive  5000.35.  FAR  subpart  1.3. 

239.001    Policy. 

The  Wamer  Amendment  of  "The 
Brooks  Act"  Pub.  L  89-306  (10  U.S.C. 
2315),  exempts  certain  DoD  information 
resource  acquisitions  from  the 
requirements  of  "The  Brooks  Act"  (40 
U.S.C.  759)  and  the  General  Services 
Administration's  (GSA)  implementing 
regulations.  This  part  239  prescribes 


DoD  polides  and  procedures  for  the 
acquisition  of  information  resources, 
including  both  those  subject  to  the 
Brooks  Act  and  those  exempt 

239.001-70   Wamer  Amendment 
exemptlona  for  automatic  data  processing 
equipment  (ADPE). 

(a)  Exemptions.  Acquisitions  for 
ADPE  items  or  services  are  exempt  from 
application  of  the  Brooks  Act  if  the 
function,  operation,  or  use  of  the  items 
or  services — 

(1)  Involves  intelligence  activities. 
ADPE  for  the  research  and  development 
of,  or  use  in,  the  intelligence  activities  of 
the  intelligence  community. 

(2)  Involves  cryptologic  activities 
related  to  national  security.  ADPE  for 
the  research  and  development  of,  or  use 
in,  cryptologic  activities  authorized  by 
the  National  Security  Agency. 

(3)  Involves  command  and  conb-ol  of 
the  military  forces.  ADPE  for  the 
research  and  development  of,  or  use  in, 
the  command  and  control  of  military 
forces.  The  acquisition  of  equipment  or 
services  for.the  following  would  be 
exempt — 

(i)  The  National  MiUtary  Command 
System; 

(ii)  Worldwide  Military  Conunand  and 
Control  System: 

(iii)  DoD  Component  Command  and 
Control  Systems. 

(4)  Involves  equipment  as  an  integral 
part  of  a  weapon  system.  This  includes 
ADPE— 

(i)  Physically  a  part  of  a  weapon 
system: 

(ii)  Dedicated  to  a  weapon  system; 

(iii)  Essential  in  real  time  to 
performance  of  the  mission  of  a  weapon: 

(iv)  Used  for  specialized  training  or 
simulation  of  a  weapon  system; 

(v)  Used  for  diagnostic  testing  and 
maintenance  or  calibration  of  a  weapon 
system: 

(vi)  Used  for  research  and 
development  of  a  weapon  system. 

(5)  Is  critical  to  the  direct  fulfillment 
of  military  or  intelligence  missions. 
ADPE  in,  or  used  in,  the  research  and 
development  of — 

(i)  Systems  that  will  deploy  as  mission 
support  in  a  combat  environment: 

(ii)  War  planning  systems: 

(iii)  Environmental  systems  supporting 
military  missions  (e.g.,  weather, 
oceanographic,  or  satellite  systems): 

(iv)  Projects  whose  existence  are 
classified: 

(v)  Warning,  surveillance, 
reconnaissance,  and  electronic  warfare 
systems: 

(vi)  Mapping,  charting,  and  geodesy 
systems: 

(vii)  Airlift,  sealift  and  port  facilities 
systems: 


(viii)  Military  communication  systems: 
or 

[ix]  Logistics  systems  which  provide 
direct  support  to— 

(A)  Operating  forces:  or 

(B)  Maintenance  of  weapons  systems 
(e.g.,  organic  supply,  software  support 
facihties  for  weapon  systems,  etc.).  This 
does  not  include  logistics  systems  that 
support  contracting,  accounting, 
disbursement  and  budgeting,  etc. 

(b)  General  application.  (1)  The  term 
"involves"  as  used  in  paragraphs  (a)  (1) 
through  (4)  of  this  subsection  is 
important  in  determining  whether  an 
acquisition  is  exempt  under  the  Wamer 
Amendment 

(i)  To  be  exempt  an  acquisition  must 
have  as  its  primary  purpose  the 
acquisition  of  equipment  and  services 
witii  an  intended  use,  operation  or 
function  direcUy  related  to  the  activities, 
functions,  or  equipment  specified  in 
paragraphs  (a)  (1)  tiirough  (4)  of  Uiis 
subsection. 

(ii)  The  equipment  and  services  may 
have  additional  purpo8e(s)  related  to 
activities,  functions,  and  equipment 
other  than  those  specified  in  (a)  (1) 
through  (4)  of  this  subsection,  e.g., 
routine  business  and  administrative 
purposes. 

(2)  In  conti-ast  to  paragraphs  (a)  (1) 
through  (4)  of  this  subsection,  paragraph 
(a)(5)  exempts  acquisitions  for  ADPE 
used  for  purposes  that  are  critical  to  the 
direct  fulfillment  of  military  or 
intelligence  missions  and  which  do  not 
include  ADPE  used  for  routine 
administrative  and  business 
applications. 

(c)  Application  to  telecommunications 
resources.  Certain  telecommunications 
resources  are  defined  as  automatic  data 
processing  equipment  (ADPE)  by  the 
Brooks  Act  (40  U.S.C.  759)  and  General 
Services  Administration  (GSA) 
implementing  regulations.  Use  the 
following  guidance  in  making  a 
determination  for  telecommunications 
resources  under  the  exemption  in 
paragraph  (a)(3)  of  this  subsection— 

(1)  The  involvement  need  not  be 
exclusive.  The  operation,  function,  or 
use  of  telecommunications  resources 
acquired  may  involve  the  command  and 
control  of  military  forces — 

(i)  Even  tiiough  all  the  equipment/ 
services  are  used  for  both  command  and 
control  communications  and  other 
communications;  or 

(ii)  Some  of  the  equipment/services  is 
used  only  for  other  than  command  and 
control  purposes.  (See  paragraph  (b)(1) 
of  this  subsection  for  definition  of 
"involve.") 

(2)  This  exemption  does  not  require 
that  the  acquisition  be  for  equipment  or 
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MTvicM  wUch  an.  or  «r«  part  at  ■ 
command  and  control  system  or 
network.  It  only  requires  that  the 
function,  operation,  or  use  of  the 
equipment  or  services  involve  the 
mmraAnrf  and  cootrol  of  military  forces. 

(3)  An  acquisilioo  of 
tdmyrnnmiinirati^Mit  resources  is  exempt 
under  paragraph  (a)(3)  of  this  subsection 
if  its  primary  purpose  is  to  provide  any 
military  force  the  means  to  receive  or 
send  coaaaand  and  control 
f;fflninv"j''y^""f  For  this  exeniptiaa  to 
apply,  it  does  not  matter— 

(i)  Whether  the  commuBicatioas  are  in 
peace  or  wan 

(ii)  Where  the  military  forces  ere 
located; 

(iii)  What  fonoat  the  communicatioBS 
are  in:  or 

(iv)  Whether  the  ooeaauinicstioas  are 
transmitted  over  both  enaimf  trial  and 
militaiy  systems  or  networics. 

(4)  "Command  and  Control"  is  defined 
by  Joint  Chief  of  Staff  (JCS)  Publication 
Itobe— 

*  *  *  the  txercte  of  authority  and  direction 
by  a  yntm/tf  daiignslnd  coiaaader  over 
assi^iad  foraes  ia  ibe  wiwiipllstsBiiiit  of  tiM 
mission.  CoauMad  and  coalrol  fuactiaBS  arc 
perfo^Md  tfarouch  aa  atraogeaieat  of 
personnel  equipment,  communications, 
functions,  and  procedures  employed  by  a 
commander  in  plaaning.  (firectiag. 
cuwiUaatingi  and  cootrening  forces  end 
operations  ia  aooonpiieBBeiit  of  tne  miseion. 


Subpwt 


or  Ma  of 


(AOPE) 

239.7000  Scope  of  subpert 

This  subpart  contains  unique  DoD 
procedures  for  the  exchange  or  sale  of 
ADFE  using  the  exchange  authority  of 
the  General  Services  Administration 
(GSA). 

239.7001  Foley. 

Agencies  shoold  consider  exchange/ 
sale  when  rqilacing  Government-owned 
ADFE.  Exchange/sale  is  a  method  of— 

(a)  Transferring  the  equ^nnent  to  be 
replaced  to— 

(1)  Another  Government  agency,  «vith 
reimbursement  (sale);  or 

(2)  The  stq>plier  of  the  replacement 
ADFE  for  a  trade-in  allowance 
(exchange). 

(b)  Applying  the  proceeds  of  sale  or 
the  exchange  aUowance  toward  the 
purchase  of  replacement  ADFE. 

239l7082   CondMone  for  using  exdianQe/ 


be  applied  to  acquire  the  repiaceoMot 
AOPE;  and 

(2)  The  exchange/sale  transaction  will 
foster  the  economic  and  efficient 
accomplishment  of  a  continuing 
requirement 

(d)  Tiie  replacement  equipment  must 
be  an  ADPE  system  or  item — 

(1)  Steilw  to  the  system  or  Hem  being 
sold  or  exchanged; 

(2)  WUch  will  satisfy  the  continuin; 
requirenwnt  currently  met  by  tiie  system 
or  item  being  replaced. 


(a)  The  reqniriag  activity  must  make  a 
written  determination  that — 

(1)  The  trade-in  allowance  of  the 
exchange  or  the  proceeds  of  the  sale  will 


239l7003 

(a)  C<M^)ly  with—  ■ 

(1)  This  subpart: 

(2)  Sybpart  217.70;  and 

(3)  DoD  Manual  7950.1-M.  Defense 
Automation  Resources  Management 
Manual 

(b)  Solicit  offers  both  on  an  exchange 
(tnde-in  for  allowance)  or  no  exchange 
(no  trade-in)  basis. 

(c)  Retain  the  option  to  exercise  any 
exchange  oSer  at  the  time  of  award. 

(d)  List  and  describe  the  exchange 
ADFE  in  the  solicitation.  At  a  minimum 
include — 

(1)  A  brief  description  of  each  item  of 
ADPE; 

(2)  Name  of  manufactiirer. 

(3)  Equipment  type; 

(4)  Model  number,  and 

(5)  The  condition  code  and 
explanation  of  the  code. 

(e)  Allow  sufficient  time  in  the 
contracting  schedule  to  permit  screening 
of  the  exchange  ADPE  within  the 
Government  prior  to  contract  award. 

(f)  Immediately  upon  receipt  of  offers, 
determine  die  highest  exchange  offer  (if 
any)  and  use  it  to  initiate  screening 
under  DoD  Manual  7950.1^1 

(1)  Send  an  Sn20,  Report  of  Excess 
Personal  Property,  to  the  Defense 
Automation  Resources  Information 
Center  (ATTN:  DARIC-R).  Prominently 
display  the  fallowing  note  on  the 
original  and  five  copies  of  the  SF 120. 
Excliange/"Sale''  Property 

A  writtoB  adimnistrative  detenaiaatjon  has 
been  (moU  be]  aiada  to  apply  tlie  exchange 
allowance  or  proceeds  of  "sale"  to  tlie 
acquisition  of  similar  items. 

(2)  Include  the  following  additional 
information  with  the  SF  120— 

(i)  The  identity  of  the  offeror  of  the 
exchange; 

(ii)  The  type  of  replacement 
equipmeat; 

(iii)  The  acquisition  method  for  the 
replacement  equipment; 

(iv)  The  anticqiated  purchase  price  for 
the  replacement  equipment; 

(v)  The  delegation  of  procurement 
authority  number  assigned  by  GSA  for 
the  replacement  equipment,  if 
applicable;  and 


(vi)  The  name  and  telephone  number 
of  the  contracting  officer. 

(g)  Evaluate  ofien  using  the 
solicitation  criteria,  including 
consideration  of  any  exchange 
allowance  offers.  Award  can  be  made 
whetiier  or  not  tiie  replaced  ADPE  is 
exchanged. 

(h)  Before  a  contract  is  awarded, 
consider  the  results  of  the  screening.  Do 
not  make  an  exchange  if  another 
Government  agency  wants  to  acquire 
the  replaced  equipment. 

(1)  if  another  agency  is  going  to 
acquire  the  replaced  equipment  do  not 
include  fbe  exchange  allowance  in  fiie 
contract  price. 

(2)  The  actual  sale  price  to  the  agency 
acquiring  the  replaced  equipment  will  be 
the  exchange  allowance  (if  any)  of  the 
successful  offeror. 

(i)  If  no  Government  agency  wants  to 
acquire  the  replaced  equipment,  the 
contract  price  shall  include  the 
exchange  allowance,  if  any. 

(j)  If  no  exchange  aUowance  was 
offered  by  the  successful  contractor,  see 
DoD  Manual  7950.1-44  for  disposal 
instructions. 

Subpart  239.71— Sacurlty  and  Prfvacy 
for  Computar  Syatama 

239.7100   Scope  of  But)parL 

This  subpart  applies  to  cdl 
acquisitions  for  computer  systems.  It 
covers  both  security  and  Privacy  Act 

considerations. 


239.7101 

Security  requirements  are  in  addition 
to  provisions  concerning  protection  of 
privacy  of  individuals  (see  FAR  subpart 
24.1). 

239.7102   Sectirtty  against  cempromMng 
emanatione. 

239^102-1    QeneraL 

(a)  The  National  Security  or  Atomic 
Energy  Acts,  as  amended,  may  require 
protection  of  information  that  is — 

(1)  Processed; 

(2)  Transmitted; 

(3)  Stored; 

(4)  Retrieved;  or. 

(5)  Displayed. 

(b)  When  acquiring  computer 
equipment  to  be  used  to  process 
classified  information,  the  requiring 
activity  shall — 

(1)  Detemnne,  in  accordance  wift 
departmental  procedures,  whether  the 
equipment  mast  provide  protection 
against  compromising  emanations: 

(2)  Provide  the  determination  to  the 
contractmg  officer  and 

(3)  Identify  an  established  National 
TEMPEST  standard  (eg..  NACSEM  5100. 
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NACSIM  SIOGA)  or  a  standard  ased  by 
other  authority. 

(c)  When  contracts  will  require  the 
perfonnance  of  AOPE  services  involving 
classified  data,  programs,  etc  the 
requiring  activi^  shcdl — 

(1)  Advise  the  contracting  officer 
whether  to  require  contractors 
performing  these  services  to  use 
equipment  meeting  the  requirements  in 
paragraph  (a)  of  this  subsection; 

(2)  Provide  information  concerning 
any  requirement  for  marking  of 
TEMPEST— certified  equipment 
(especially  if  to  be  reused);  and 

(3)  Provide  information  on  how  to 
validate  TEMPEST  equipment 
compliance  with  required  standards. . 

239.7102-2    ValMalion  Of  TEMPEST 
compllanea. 

Include  requirements  for  validation  of 
TEMPEST  compliance  in  Section  E 
(Inspection  and  Acceptance)  of  the 
contract. 

239.7102-3    Solicitaflon  provisions  and 
contract  ciauees. 

(a)  When  contracting  for  computer 
equipment  or  systems  which  are  to  be 
used  to  process  classified  information, 
use  the  clause  at  252.239-7000, 
Protection  Against  Compromising 
Emanations. 

(b)  When  acquiring  computer 
equipment,  software,  or  services  subject 
to  the  Privacy  Act,  the  following  clauses 
may  be  used  in  solicitations  and 
contracts  inaddition  to  the  clause  at 
FAR  52.224-2.  Privacy  Act— 

(1)  252.239-7001,  Rights  in  Privacy 
Safeguards;  and 

(2)  252.239-7002,  Access  to  Contractor 
Facilities  and  Records — ^Privacy 
Safeguards  Inspection. 

Subpart  239.72— Standarda 

239.7200  Scope  of  sutjpart 

This  subpart  contains  guidance  for 
implementing — 

(a)  Federal  Information  Processing 
Standards  (FIPS). 

(b)  Federal  Telecommunications 
Standards  (FE3>-STD).  and 

(c)  Joint  FIPS/FED-STD  for  computer 
>  equipment  or  software. 

239.7201  GanersL 

(a)  The  Secretary  qf  Commerce  is 
authorized  to  establish  uniform  Federal 
Information  Processing  Standard 
Pubhcations  (FIPS-4>UB).  for  use  by 
Federal  agencies.  This  authority — 

(1)  Is  provided  by  the  Federal  Property 
and  Administrative  Services  Act  of  1940, 
as  amended  (40  U.S.C.  750(f)  and 
Executive  Chder  11717),  and 


(2)  ^>plies  to  the  aoquuition  of  both 

automatic  data  processing  equipment 
(ADPE)  and  software. 

(b)  lite  Defense  Communicattons 
Agency  and  the  U.S.  Army 
Communications-Bectronics  Command 
are  responsible  for  all  guidance  on 
communications  standards — 

(1)  That  are  applicable  to  DoD; 

(2)  That  defense  communicationa 
systems  being  acquired  must  meet 
regardless  of  source  or  origin, 
including — 

(i)  NATO; 

(ii)  International; 

(iii)  National; 

(iv)  Industry: 

(v)  Federal;  and 

(vi)  Military  staiulards. 

(c)  The  National  Institute  of  Standards 
and  Technology  NIST),  Department  of 
Commerce,  has  a  list  of  equipment  that 
conforms  to,  or  has  been  excluded  from 
certain  FIPS.  Use  these  standards 
(Input/Output  Qiannel  Interface 
Standards  FIPS  PUBS  60-2. 61-1. 62,  and 
63-1));  when  acquiring — 

(1)  All  new  and  replacement  ADP 
systems  not  excluded  in  the  standards; 
and 

(2)  Peripheral  equipment  to  replace 
peripheral  equi(xnent  or  to  augment 
ADP  systems,  that — 

(i)  Conform  to  the  standards;  or 
(ii)  Do  not  conform  to  tiie  standards, 
but  that  would  conform  with  the 
addition  of  commercially  available 
hardware  and  software. 

(d)  The  NIST  qualifies  equipment 
independent  of  any  specific  acquisition 
action.  Contracting  officers  shall  give 
prospective  offerors  the  maximum 
practicable  opportunity  to  qualify  their 
products  prior  to  solicitation. 

(e)  The  lists  of  equipment  diat  satisfy, 
or  that  are  excluded  from,  the  NIST 
standards  are  available  from: 

Director,  Center  for  Computer  System 
Engineering,  Institute  for  Computer  Science 
and  Technology,  National  Institute  of 
Standards  and  Technology.  Washington. 
DC  20234 

(f)  Offerors  may  obtain  procedures  for 
verification  and  compliance  testing  from 
the  above  address,  ATTN:  Verification 
of  I/O  Channel  Level  Interface 
Standards. 


290.7202 

(a)  The  waiver  procedure  for  a  FIPS  is 
in  the  particular  FIPS  PUB.  Some 
standards  may  require  a  waiver  from 
the  Secretary  of  Commerce  prior  to 
solicitation. 

(b)  Communications  standards  in  die 
MIL  STO 188  series  are  mandatory  for 
use  within  DoD. 


by  DoD  Cofilractora 

239.7300  Scope  Of  aabpart 

This  subpart  prescribes  approval 
requirements  for  automatic  data 
processing  equipment  (ADPE)  purchased 
or  leased  by  contractors  for  use  in 
performing  DoD  contracts. 

239.7301  AppHcabOtty. 

(a)  This  subpart  applies  when — 

(1)  The  contractor  acquires  ADPE  for 
the  account  of  the  Govenunent; 

(2)  The  contractor  acquires  ADPE  and 
title  will  pass  to  the  Government  or 

(3)  The  contractor  leases  ADPE  and — 
(i)  The  ADPE  is  not  for  the  account  of 

the  Government; 

(ii)  Title  wQl  not  pass  to  the 
Government;  and 

(iii)  The  contractor  will  charge  fte 
total  cost  of  the  lease  as  a  direct  cost  to 
one  or  more  Government  contracts 
requiring  the  negotiation  or 
determination  of  costs. 

(b)  This  subpart  does  not  apply  to 
ADPE  acquired  as  a  component  of  an 
end  item  delivered  under  a  DoD 
contract. 

239.7302  Approvileandsoreanlng. 

(a)  The  requirements  of  this  section 
highlight  the  redistribution  requirements 
of  DoD  Manual  7950.1-M,  Defense 
Automation  Resources  Management 
Manual,  and  are  in  addition  to  those  at 
FAR  45.302. 

(b)  If  the  contractor  proposes 
acquiring  ADPE  subject  to  23g.7301(a) 
(1)  and  (2).— 

(1)  The  contracting  officer — 

(i)  Requires  the  contractor  to  submit, 
through  the  administrative  contracting 
officer,  the  documentation  in  239.7305; 

(ii)  Reviews  &e  contractor's 
documentation; 

(iii)  Decides  whether  to  authorize  the 
acquisition;  and 

(iv)  Advises — 

(A)  The  contractor  if  the  decision  is 
no;  and 

(B)  The  administrative  contracting 
officer  if  the  decision  is  yes. 

(2)  The  administrative  contracting 
officer — 

(i)  Submits  a  request  for  screening  the 
requirement  against  the  pool  of 
Government-owned  ADPE  to  determine 
if  available  excess  equipment  could 
satisfy  the  contractor's  needs.  The 
request-^ 

(A)  Is  sent  to:  Director,  Defense 
Automation  Resources  Information 
Center  (DARIC).  ATTN;  DARIC-R. 
Cameron  Station.  Alexandria.  VA 
22304-6100. 
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(B)  Consists  of  s  DD  Form  1851, 
Antcmiation  Equipment  Reqiiirement, 
and  the  contractor  supporting 
documentation. 

(ii)  Upon  receipt  of  and  based  on 
screening  results  from  DARIC  advises 
the  contractor  that  excess  ADPE — 

(A)  Is  svailable  and  will  be  furnished 
in  accordance  with  DoD  Manual  7950.1- 
M:or 

(B)  Is  not  available  and  contractor 
may  proceed  with  acquisition  of  the 
equipment 

23S.7303    neview  and  spproval  of  leaelnQ 


The  cost  principle  in  FAR  31.205-2. 
automatic  data  processing  equipment 
leasing  costs,  requires  the  contractor  to 
obtain  administrative  contracting  officer 
(AGO)  approval  before  incurring  certain 
leasing  costs. 

(a)  Before  approving  lease  costs,  the 
AGO  shall  request  and  review  the 
contractor  supporting  documentation 
described  in  239.7305. 

(b)  The  AGO  shall  conduct  an  annual 
review  of  leasing  costs  to  determine  the 
continued  need  for  leasing.  In 
performing  the  review,  the  AGO  shall 
request  the  contractor  to  update  its 
supporting  documentation. 

(c)  If  the  initial  or  annual  reviews 
disclose  no  basis  for  nonconcurrence, 
the  AGO  will  advise  the  contractor  and, 
as  appropriate — 

(1)  Enter  into  an  advance  agreement 
(see  FAR  31.100): 


(2)  Obtain  purchase  option  credits. 

239.7304   PurdMee  Option  cxedlla. 

(a)  If  the  contracts  to  which  the  lease 
costs  will  be  allocated  include  cost- 
reimbursement  contracts,  the 
contracting  officer  should — 

(1)  Encourage  the  contractor  to 
incorporate  its  rental  contract  the  right 
to  assign  accrued  purchase  credits  to  the 
Government; 

(2)  Obtain  for  the  Government  the 
right  of  Rrst  refusal  on  accrued  purchase 
credits  if  the  contractor  elects  not  to 
exercise  its  purchase  option;  and 

(3)  Get  the  contractor's  commitment  to 
give  the  administrative  contracting 
officer  a  120-day  advance  notice  of  its 
intent  to  terminate  a  lease  where  the 
Government  has  rights  in  accrued 
piut:hase  credits. 

(b)  Report  purchase  option  credits  as 
prescribed  in  DoD  Manual  7950.1-M. 

239.7309   Contractor  documentaMoa 

(a)  List  of  existing  ADPE  and  an 
analysis  of  its  use. 

(1)  List  of  each  component  identiHed 
by  manufacturer,  type,  model  number, 
location,  date  of  installation,  and  how 
acquired  Oease,  purchase.  Government- 
furnished).  Identify  those  acquired 
specifically  to  perform  a  Government 
contract 

(2)  Reliability  cmd  usage  data  on  each 
component  for  the  past  12  months. 

(3)  Description  of  data  systems 
supported  by  each  component  including 


how  much  time  each  data  system  uses 
the  component  and  the  related  contract 
or  task  involved. 

(b)  List  of  new  ADPE  needed  and 
reasons  why  it  is  needed. 

(1)  Estimates  of  the  new  equipment's 
usehil  life. 

(2)  List  of  tasks  the  new  equipment  is 
needed  for  and  why,  including  estimated 
monthly  usage  for  each  major  task  or 
project 

(3)  Anticipated  software  and 
telecommunications  requirements. 

(c)  Selection  of  computer  equipment. 

(1)  If  the  acquisition  is  competitive — 
(i)  List  sources  solicited  and  proposals 

received; 

(ii)  Show  how  the  evaluation  was 
performed; 

(iii)  Provide  «ui  explanation  if  the 
selected  offer  is  not  the  lowest 
evaluated  offer. 

(2)  If  the  acquisition  is  not 
competitive,  state  why. 

(d)  Cost. 

(1)  For  purchases,  state  the  ADPE 
cost 

(2)  For  leases,  state  the  increase  or 
decrease  in  monthly  costs  to  the 
Government. 

(e)  Lease  versus  purchase  analysis.    . 
When  the  proposed  acquisition  is  a 
lease,  provide  a  lease/purchase  analysis 
using  the  following  format  or  one 
substantially  similar. 


Suggested  Purchase/Lease  Analysis  Format 


AOP 

MOf 

(7-8) 

(9-11, 
10-11) 

(12+13) 

(4+6) 

(15-14) 

-      1 

2 

3 

4 

S 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

AOPS 

Qty 

Vandor 

OttMr 

InttaL 

UaafU 

Grig. 

EquHy 

Cunam 

Veo- 

Raaidu- 

Onmar 

OttMr 

Total 

Total 

Diffaran- 

Com- 

Avg. 

Data. 

Ufa 

PUf- 

(D). 

Pur- 

dore 

M 

Dapra- 

Coata 

Ountt 

Rantal/ 

tial(H) 

ponanls 

- 

Month 

•y 

Rmtal 

(A)/ 

Lmm 

<B). 

(C). 

chaaa 
PriM. 

chaaa 
Prica. 

Pur- 

ctiaaa 

Plica. 

Vahja 
(E). 

datkm 
Coats. 

(F). 

CoHlM. 

Laaaa 
Coats 
(G). 

(A)  Includes  projected  extra  shift  where 
necessary. 

(B)  Includes  other  costs  (taxes. 
maintenaDce,  insurance,  eta). 

(C)  Documentation  must  be  provided  and 
attached  per  FAR  31.205-2. 

(D)  Accrued  equity  on  rented/leased 
equipment  (accumulated  rental  credits). 

(E^  Residual  value  forecast  at  end  of  useful 
life. 

(F)  Includes  taxes,  maintenance,  insurance, 
selling  costs,  lease  cancellation  costs,  etc. 

(G)  When  considering  annual  justification 
for  retention  of  existing  AOPG  capacity  and 
the  need  to  continue  leasing,  only  the 


remaining  rental  costs  to  be  paid  under  the 
lease  should  be  shown. 

(H)  If  lease  is  favorable,  bracket 
differential  figures. 

9.  Part  241  is  added  to  read  as  follows: 

PART  241— ACQUISITION  OF  UTILITY 
SERVICES 

241.0(n    Definitions. 

241.002    Applicability. 

241.004    Acquiring  utihty  services. 

241.004-1    Policy. 


Sv9C< 

241.004-2    Procedures. 
241.004-3    GSA  assistance  and  approval. 
241.004-^    Separate  contracts. 
241.005    Pre-award  contract  review. 
241.007    Contract  clauses. 
241.007-70  Additional  clauses. 

Audwrity:  5  U.S.C  301, 10  U.S.C  2202.  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

241.001    Definitions. 
As  used  in  this  part — 
Definite  term  contract  means  a 

contract  for  utility  services  for  a  definite 
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period  of  not  less  than  one  nor  more 

than  ten  years. 

Dual  franchise  area  means  a 
geographical  area  in  which  two  or  more 
utility  suppliers  are  autiiorized  to 
provide  services. 

Indefinite  term  contract  means  a 
month-to-mcnth  contract  for  utility 
services  which  may  be  termiivated  by 
the  Government  upon  proper  notice. 

Independent  regulatory  body  means 
the  Federal  Energy  Regulatoiy 
Gommission,  a  stale-wide  agency,  or  an 
agency  with  less  than  state-wide 
jurisdiction  when  operatJog  pursuant  to 
state  authority.  The  body  has  the  power 
to  fix,  estabUsh,  or  control  Ae  rates  and 
services  of  utility  suppliers. 

Nonindependent  regulatory  body 
means  a  body  that  regulates  a  utility 
supplier  which  is  owned  or  operated  by 
the  same  entity  that  created  the 
regulatory  body,  e.g.,  a  municipal  utility. 

Regulated  utility  supplier  means  a 
utility  supplier  regulated  by  an 
independent  regiilatory  body. 

Service  power  procurement  officer 
means  for  the — 

Anny,  the  Chief  of  Engineers; 

Navy,  the  Commander,  Naval  Facilities 
Engineering  Command; 

Air  Force,  the  Heed  of  a  Contracting 
Activity;  and 

Defense  Logistics  Agency,  the  Executive 
Director  of  Procurement  and  IVoductioo. 


241j00Si 

(a)  This  part  applies  to  purchases  of 
utility  services  from  nonregulated  and 
regulated  utility  suppliers.  It  includes 
the  acquisition  of  liquified  petroleinn  gas 
as  a  utility  servioe  when  purchased  from 
regulated  utility  suppliers. 

(b)t7)  This  part  does  not  apply  to  third 
party  financed  projects.  However,  it 
may  be  used  for  any  purchased  utility 
services  direcUy  residting  from  such 
projects,  including  those  authorized 
by— 

(A)  10  U.S.C.  2304  for  energy,  fuels, 
and  energy  production  facilities  for 
periods  not  to  exceed  30  years: 

(B)  10U.S.G.  2394(a]  for  renewable 
energy  for  periods  not  to  exceed  25 
years; 

(C)  10  U.S.C.  2689  for  geothermal 
resources  that  result  in  energy 
prodnction  facilities; 

(D)  10  U.S.G.  2809  for  potable  and 
waste  water  treatment  plants  for 
periods  not  to  exceed  32  years;  and 

(E)  10  U.S.C.  2812  for  lease/pardiase 
of  energy  production  facilities  for 
periods  not  to  exceed  32  years. 

241.0M 

241.004-1 

(1)  Exoqk  as  provided  ia  FAR  41i»4. 
DoD.  as  a  asatter  of  ooaity,  will  ooaply 


with  the  ownot  regalatioDS.  practioes 
and  decisions  of  independent  regalatocy 
bodies  which  cue  subject  to  Judicial 
appeal  Uris  poUcy  does  not  extend  to 
regulatory  bodies  whose  decisions  are 
not  subject  to  appeal  nor  does  it  extend 
to  nonindependent  regulatory  bodies. 

(2)  PuicMses  of  utility  services 
outside  the  U.S.  may  use — 

(i)  Formats  and  technical  provisions 
consistent  with  local  practice;  and 

(ii)  Dual  language  forms  and 
contracts. 

(S)  Rates  established  by  an 
independent  regulatory  body  are 
considered  "prices  set  by  law  or 
regulation"  and  do  not  require 
submission  of  cost  or  pricing  data  (see 
FAR  subpart  15.8). 


24lJ004-t 

(a)(i)  Competitive  proposals.  (A) 
When  a  new  major  utility  service  load 
develops  or  a  new  military  installation 
is  established,  the  contracting  officer 
shall  determine  whether  more  than  one 
supplier  can  provide  the  required  utility 
services. 

[1)  Gompetition  may  be  possible 
where  dual  franchises  exist  or  where  no 
franchise  exists. 

(2)  Competition  should  also  be 
consid«<ed  when  an  installation  is 
served  by  one  supplier  and  odier 
potential  suppUers  exist  even  though 
one  supplier  has  entered  into  a  General 
Services  Administration  area-wide 
contract 

(B)  Where  competition  exists,  solicit 
competitive  proposals  from  all  potential 
suppliers. 

(ii)  Periodic  reviews  for  competition. 
Conduct  periodic  xeview  of  ongoing 
contracts  to  determine  the  availability  of 
competition.  If  available,  evaluate  the 
need  to  rewrite  tfie  contract 
considering — 

(A)  The  possible  loss  of  ri^ts  vested 
in  the  Govenunent  nnd^  the  existing 

contract 

(B)  The  age  and  tjuality  of  tiie 
contract  and 

(C)  The  number  of  contract 
modifications  and  the  ease  of 
administration  with  the  existing  contract 
documents. 

(iii)  Connection  and  service  chaiges. 
The  Government  may  pay  a  connection 
charge  when  required  to  cover  the  cost 
of  the  necessary  connecting  Eacilities.  A 
connection  charge  based  on  the 
estimated  labor  cost  of  installing  and 
removing  the  facility  shall  not  indude 
salvage  cost  A  lamp-sum  connection 
charge  shall  be  no  more  dian  the  agreed 
cost  of  the  connecting  facilities  less  net 
salvage.  Tlie  order  of  precedence  for 
contractual  treatment  of  connection  and 
service  changes  is — 


(A)  No  connection  charge. 

OB)  Tenaination  liability.  Use  trhen  an 
obligation  is  necessary  to  secure  the 
required  services.  The  obl)§ation  aiost 
be  not  more  titan  die  ayved  connecti<m 
charge,  less  any  net  salvage  material 
costs.  Use  of  a  termination  liabitity 
instead  of  a  oonnectioB  cbaxge  requfaes 
the  approval  of  the  service  power 
procurement  officer  or  designee. 

(G)  Connection  charge,  refundable. 
Use  a  refundable  connection  chaise 
when  the  supplier  refuses  to  provide  the 
facilities  based  on  lack  of  capital  or 
published  rules  whidi  prohibit  providing 
up-front  funding.  Tlie  contract  ^ould 
provide  for  refund  of  the  connection 
chaige  within  five  yetirs  unless  a  longer 
period  or  omission  of  the  refund 
requirement  is  authorized  by  the  service 
power  procurement  officer  or  designee. 

(D)  Connection  and  service  chaiges. 
nonrefundable.  The  Government  may 
pay  certain  nonrefundable,  nonrecurring 
charges  indudiqg  service  initiation 
charges,  a  contribution  in  aid  of 
construction,  membership  fees,  and 
charges  required  by  die  supplier's  rules 
and  regulations  to  be  paid  by  the 
customer.  If  possible,  consider  sharing 
with  other  tiian  Government  users  the 
use  of  (and  costs  for)  facilities  when 
large  nonrefundable  charges  are 
required. 

[iv)  Construction  and  labor 
reguiremeats.  (A)  Do  not  use  the 
connection  charge  provisions  for  the 
installation  of  C^vemment-owned 
distribution  lines  and  Cadhties.  The 
acquisition  of  such  facilities  must  be 
authorized  by  legislation  and 
aocomplished  in  aooordanoe  with  FAR 
part  36.  Also,  do  not  use  the  connection 
charge  provisions  for  the  installatian  of 
new  facilities  rdated  to  the  siqiplier's 
productiMi  and  general  "backbone" 
system  unless  autharized  by  legialatian. 

(B)  Constructitm  labor  standards 
ordinarily  do  not  apply  to  construction 
accomplished  tmder  the  connection 
charge  provisions  of  this  part  Howrever, 
if  installation  includes  construction  of  a 
public  building  or  pubUc  work  as 
defined  in  FAR  38.102.  construction 
labor  standards  may  apply. 

241.004-3    GSA  assistance  and  approval. 

The  General  Services  Administration 
(GSA)  has  delegated  DoD  authority  to 
enter  into  utility  service  contracts 
(41.003(b));  thus,  contracting  officers 
need  not  seek  assistance  or  approval 
from  GSA. 


241.004-5 

(a)(i)  Requests  for  proposals  shaD 
state  the  anticipated  service  period  in 
terms  of  months  or  years.  Where  the 
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period  extends  beyond  the  current  fiscal 
year,  evaluate  offers  of  incentives  for  a 
definite  term  contract 

(ii)  The  solicitation  may  permit 
offerors  the  choice  of  proposing  on  the 
basis  of — 

(A)  A  definite  term  not  to  exceed  the 
anticipated  service  period;  or 

(B)  An  indefinite  term  contract 
(iii)  Where  the  expected  service 

period  is  less  than  the  current  fiscal 
year,  the  solicitation  shall  be  on  the 
basis  of  an  indefinite  term  contract 

(iv)  Contracts  for  utility  services  for 
leased  premises  shall  identify  the  lease 
document  on  the  face  of  the  contract. 

(d)  Use  an  indefinite  term  utility 
service  contract  when  it  is  considered  to 
be  in  the  Government's  best  interest 
to— 

(i)  Have  the  right  to  terminate  on  a  30- 
day  (or  longer)  notice.  A  notice  of  up  to 
one  year  may  be  granted  by  an 
installation  if  needed  to  obtain  a  more 
favorable  rate,  more  advantageous 
conditions,  or  for  other  valid  reasons;  or 

(ii)  Grant  the  supplier  the  right  to 
terminate  the  contract  when  of  benefit 
to  the  Government  in  the  form  of  lower 
rates,  larger  discounts  or  more  favorable 
terms  and  conditions. 

241.005   Prs  award  contract  r«vi«w. 

(d)  Departments/agencies  shall 
conduct  their  own  pre-award  contract 
reviews.  FAR  41.005  (a)  through  (c)  may 
be  used  as  a  guide. 

241.007   Contract  dauMS. 

241.007-70    AdcMonal  ctouaas. 

(a)  If  the  Government  must  execute  a 
superseding  contract  and  capital  credits, 
connection  charge  credits,  or 
termination  liability  exist  use  the  clause 
at  252.241-7000,  Superseding  Contract. 

(b)  Use  the  clause  at  252.241-7001, 
Government  Access,  when  the  clause  at 
FAR  52.241-4,  Contractor's  Facilities,  is 
used. 

10.  Part  242  is  revised  to  read  as 
follows: 

PART  242— CONTRACT 
AOMINISTRATKMI 

Subpart  242.1    Inter agancy  Contnet 
Aoninwirnion  ana  MMRoOTVicas 

242.101  Policy. 

242.102  Procedures. 

Subpart  242J—Asa<9nmant  of  Contract 


Subpart  242.3— Contract  AdmMatration 
Ofdco  Functions 

242.301  General. 

242.302  Contract  administration  functions. 

Subpart  242.4— Corraspondanca  and  Vistts 

242.402    Visits  to  contractor's  facilities. 
Subpart  242.5— Poataward  Orientation 

242.503    Postaward  conferences. 
242.503-2    Postaward  conference  procedure. 
242.503-3    Postaward  conference  report. 
242.570    Contract  clause. 

Subpart  242.6— Corporate  Adminlatratlva 
ContracthtQ  Offlcar 

242.602    Assignnnent  and  location. 
Subpart  242.7— Indlract  Coat  Rates 

242.704  Billing  rates. 

242.705  Final  indirect  cost  rates. 
252.705-1    Contracting  officer  determination 

procedure. 
242.70&-2    Auditor  detennination  procedure. 
242.770    CertiHcate  of  indirect  costs. 
242.770-1    General. 
242.770-2    Procedure. 
242.770-3    Waiver  of  certification. 
242.770-4    Failure  to  certify. 
242.770-5    Penalties  for  unallowable  costs. 
242.770-6    Contract  clause. 

Subpart  242.A— Olsallowanca  of  Coste 

242.801    Notice  of  intent  to  disallow  costs. 
242.803    Disallowing  costs  alter  incurrence. 

Subpart  242.10-Magotlatlng  Advanca 
Aflraamante  for  Indapandsnt  Rasoarch  and 
Davatopmant/BM  and  Proposal  Coate 

242.1005  Lead  negotiating  agency 
responsibilities. 

242.1006  Conducting  negotiations. 

242.1007  Content  of  advance  agreements. 

242.1008  Administrative  appeals. 

Subpart  242.11— Production  Surveillanca 
and  Reporting 

242.1104  Surveillance  requirements. 

242.1105  Assignment  of  criticality 
designator. 

242.1106  Reporting  requirements.     . 

242.1107  Contract  clause. 
242.1107-70    Additional  clauses. 

Subpart  242.12— Novation  and  Changa.of- 


24Z1203    Processing  agreements. 

Subpart  242.14— Traffic  and  Transportation 


242.200    Scope  of  subpart 
242.203    Retention  of  contract 

administration. 
242J04    Supporting  contract  administration. 
242.205    Designation  of  the  paying  office. 


242.1401  General. 

242.1402  Volume  movements  within  the 
continental  U.S. 

242.1403  Shipping  documents  covering  f.o.b. 
origin  shipments. 

242.1403-1    U.S.  Government  bills  of  lading. 
242.1403-2    Contractor-repaid  commercial 
bills  of  lading. 

242.1404  Shipments  by  parcel  post  or  other 
classes  of  mail. 

242.1404-2    Contract  clauses. 
242.1404-2-70    Additional  clauses. 

242.1405  Discrepancies  incident  to  shipment 
of  supplies. 

242.1470    Demurrage  and  detention  charges. 


Subpart  242.70— Monitoring  Contractor 
Coate 

242.7000  Scope. 

242.7001  Policy. 

242.7002  Responsibilities. 
242.7002-1    Departments  and  agencies. 
242.7002-2    Contract  administration  offices. 
242.7002-3    Audit  and  other  organizations. 

242.7003  Aunual  cost  monitoring  plan. 
242.7003-1    Description 
242.7003-2    Selecting  the  activities. 
242.7003-3    Tailoring  the  plan. 
242.7003-4    Contents  of  the  plan. 
242.7003-5    Plan  approval. 

242.7004  Reviews. 

Subpart  242.71— Voluntary  RafUnda 

242.7100  General. 

242.7101  Solicited  refunds. 

242.7102  Disposition  of  voluntary  refunds. 

Subpart  242.72-Contractor  Material 
Managamant  and  Accounting  System 

242.7200  Scope  of  subpart. 

242.7201  DeRnitions. 

242.7202  Policy. 

242.7203  MMAS  disclosure,  demonstration, 
and  maintenance  requirements. 

242.7204  Responsibilities. 

242.7205  Review  procedures. 

242.7206  Contract  clause. 

Subpart  242.73— Contractor  Inauranca/ 
Pension  Ravlaw 

242.7300  Scope  of  subpart. 

242.7301  General. 

242.7302  Requirements. 

242.7303  Responsibilities. 

Subpart  242.74— Technical  Rapraaantetion 
at  Contractor  Facilitiaa 

242.7400  General. 

242.7401  Procedures. 

Authority:  5  U.S.C.  301,10  U.S.C.  2202.  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

Subpart  242.1— Interagency  Contract 
Administration  and  Audit  Services 

242.101    PoHcy. 

(a)  Foreign  governments  and 
international  organizations  may  request 
contract  administration  services  on  their 
direct  purchases  from  U.S.  producers. 
Direct  purchase  is  the  purchase  of 
defense  supplies  in  the  U.S.  through 
commercial  channels  for  use  by  the 
foreign  government  or  international 
organization. 

(d)(i)  DoD  requires  reimbursement  at 
a  rate  set  by  the  Assistant  Secretary  of 
Defense  (Comptroller),  from  non-DoD 
organizations,  except  for — 

(A)  Quality  assurance  and  audit 
services  provided  under  a  no.<:harge 
reciprocal  agreement; 

(B)  Services  performed  under 
subcontracts  awarded  by  the  Small 
Business  Administration  under  FAR 
subpart  19.8;  and 

(C)  Quality  assurance  and  pricing 
services  performed  for  the  Canadian 
Department  of  Supply  and  Services. 
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(ii)  Departments  and  agencies  may 
request  an  exception  from  the 
reimbursement  policy  in  paragraph  (d)(i) 
of  this  section  from  the  Assistant 
Secretary  of  Defense  (Comptroller).  A 
request  must  show  that  an  exception  is 
in  the  best  interest  of  the  Government. 

(iii)  Departments  and  agencies  must 
pay  for  services  performed  by  non-DoD 
activities,  foreign  govenunents,  or 
international  organizations,  unless 
otherwise  provided  by  reciprocal 
agreements. 

242.101    Procaduras. 

(b](i]  The  Canadian  Department  of 
Supply  and  Services  (DSS)  is  permitted 
to  submit  its  requests  for  contract 
administration  services  directly  to  the 
cognizant  contract  administration  office. 

(ii)  Other  foreign  governments 
(including  Canacfian  government 
organizations  other  than  DSS]  and 
international  organizations  send  their 
requests  for  contract  administration 
services  to  the  DoD  Central  Control 
Point  (CCP)  at  the  Defense  Contract 
Management  Area  Operations 
(DCMAO),  New  York,  NY.  Contract 
administration  offices  provide  services 
only  upon  request  from  the  CCP.  The 
CCP  shaU— 

(A)  Determine  whether  the  request  is 
from  a  friendly  foreign  government  or  an 
international  agency  in  which  the  U.S.  is 
a  participant 

(B)  Determine  whether  the  services 
are  consistent  with  the  DoD  mutual 
security  program  policies  (the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs)  is  the  source  of 
information  for  questions  as  to  the 
eligibility  of  foreign  governments  to 
receive  services); 

(C)  Ensure  that  the  reimbursement 
arrangements  are  consistent  with 
242.101(d); 

(D)  Coordinate  with  involved  contract 
administration  offices  to  determine 
whether  DoD  can  provide  the  services: 

(E)  Notify  the  requestor  that  the 
request  is  accepted,  or  provide  reasons 
why  it  cannot  be  accepted; 

(F)  Distribute  the  acquisition 
documents  and  related  materials  to 
contract  administration  offices;  and 

(G)  Receive  statements  of  costs 
incurred  by  contract  administration 
offices  for  reimbursement  services  and 
forward  them  for  billing  to  the  Security 
Assistance  Accounting  Center. 

Subpart  242.2— Assignment  of 
Contract  Administration 

242.200    Scop*  of  subpart 

This  subpart  does  not  address  the 
contract  administration  role  of  a 


contracting  officer's  representative  (see 
201.602). 

242.203   Ratantion  of  contract 
•dminiatratioa 

(a)(i)  DoD  activities  shall  not  retain 
any  contract  for  administration  that 
requires  performance  of  any  contract 
administration  function  at  or  near 
contractor  facilities,  except  contracts 
for — 

(A)  The  National  Security  Agency; 

(B)  Research  and  development  with 
universities; 

(C)  Flight  training; 

(D)  Contractor  field  teams; 

(E)  Consultant  support  services; 

(F)  Geodetic  mapping,  air  charting, 
and  information  centers; 

(G)  Base,  post  camp,  and  station 
purchases; 

(H)  Operation  or  maintenance  of,  or 
installation  of  equipment  at  radar  or 
communication  network  sites; 

(I)  Communications  services; 

(J)  Installation,  operation,  and 
maintenance  of  space-track  sensors  and 
relays; 

(K)  Dependents  Medicare  program 
contracts; 

(L)  Stevedoring  contracts; 

(M)  Construction  and  maintenance  of 
military  and  civil  public  works, 
including  harbors,  docks,  port  facilities, 
military  housing  development  of 
recreational  facilities,  water  resources, 
fiood  control,  and  public  utilities; 

(N)  Architect-engineer  services; 

(O)  Airlift  and  seaUlt  services 
(Military  Airlift  Command  and  Military 
Sealift  Command  may  perform  contract 
administration  services  at  contractor 
locations  involved  solely  in  performance 
of  airlift  or  sealifi  contracts); 

(P)  Subsistence; 

(Q)  Ballistic  missile  sites  (contract 
administration  offices  may  perform 
supporting  administration  of  these 
contracts  at  missile  activation  sites 
during  the  installation,  test  and 
checkout  of  the  missiles  and  associated 
equipment;  and 

(R)  Operation  and  maintenance  of,  or 
installation  of  equipment  at  military  test 
ranges,  facilities,  and  installations. 

(ii)  Contract  administration  functions 
on  a  military  installation  are  normally 
the  responsibility  of  the  installation 
commander.  This  includes  contract 
administration  responsibility  for — 

(A)  Base,  post  camp,  or  station 
contracts; 

(B)  Contracts  awarded  by,  or  on 
behalf  of,  on-base  activities  (e.g., 
laboratories)  and  research  and  test 
facilities; 

(C)  Contracts  for  the  operation  and 
maintenance  of  simulators;  and 


(D)  Contracts  for  contractor  field 
teams. 

(iii)  The  Defense  Contract 
Management  Command  (DCMC)  shall, 
upon  request  of  the  installation 
commander,  perform  contract 
administration  services  on  a  military 
installation  provided — 

(A)  The  contract  statement  of  work  is 
uiu«lated  to  the  mission  of  the 
installation,  for  example — 

[1]  Activation  of  a  new  weapon 
system; 

[2]  Major  modification  of  an  existing 
weapon  system;  or 

[3]  When  a  contractor's  industrial 
operation  is  on  a  military  base  because 
of  the  availability  of  real  estate  or  an 
industrial  facility;  and 

(B)  Full  contract  administration 
responsibility  is  delegated  to  DCMC. 

(iv)  DCMC  shall  provide  preaward 
survey  assistance  for  post,  camp,  and 
station  work  performed  on  a  military 
installation.  'The  contracting  office  and 
the  DCMC  preaward  survey  monitor 
should  jointly  determine  the  scope  of  the 
survey  and  individual  responsibilities. 

(v)  To  avoid  duplication,  contracting 
offices  shall  not  locate  their  personnel  at 
contractor  facilities,  except — 

(A)  In  support  of  contracts  retained 
for  administration  in  accordance  with 
paragraph  (a)(i)  of  this  section;  or 

(B)  As  permitted  under  subpart  242.74. 

242.204    Supporting  contract 
administration. 

(a)  In  special  circumstances,  a 
contract  administration  office  may 
request  support  from  a  component  not 
listed  in  the  DoD  Directory  of  Contract 
Administration  Services  Components 
(DLAH  4105.4).  An  example  is  where  the 
contractor's  work  site  is  on  a  military 
base  and  a  base  organization  is  asked  to 
provide  support.  Before  formally  sending 
the  request  coordinate  with  the  office 
concerned  to  ensure  that  resources  are 
available  for,  and  capable  of,  providing 
the  support. 

(b)  When  requesting  support  on  a 
subcontract  which  includes  foreign 
military  sale  (FMS)  requirements,  the 
contract  administration  office  shall — 

(i)  Mark  "FMS  Requirement"  on  the 
face  of  the  documents; 

(ii)  For  each  FMS  case  involved, 
provide  the  FMS  case  identifier, 
associated  item  quantities,  DoD  prime 
contract  number,  and  prime  contract 
line/subline  item  number. 

242205    Designation  of  tha  paying  office. 

(1)  For  contracts  assigned  to  the 
Defense  Contract  Management 
Command  (DCMC),  designate  as  the 
paying  office — 
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(i)  The  cogni2ant  DCMC  payment 
office  or  the  Defense  Finance  Center — if 
the  contract  is  funded  with  DoD  funds 
(i.en  department  codes  21-Army,  17- 
Navy,  57-Air  Force,  B7-Office  of  the 
Secretary  of  Defense  and  defense 
agencies,  and  43-CiviI  Defense). 

(ii)  The  department  or  agency 
payment  oQice — if  the  contract  is 
funded  with  non-DoD  funds. 

(iii)  The  Air  Force  payment  office — if 
the  contract  is  an  Air  Force  contract  for 
missile  propellants. 

(iv)  Multiple  paying  offices  under 
paragraphs  (1)  [i]  and  (ii)  of  this 
section— if  the  contract  is  funded  with 
both  DoD  and  non4X>D  funds. 

(2)  For  contracts  not  assigned  to 
DCMC  select  a  paving  office  or  offices 
under  department/agency  procedures. 

Subpart  242.3-Contract 
Administration  Offica  Functiona 


242.301 

Contract  administration  services 
performed  outside  the  U.S.  should  be 
performed  in  accordance  with  FAR 
42.301  unless  there  are  no  policies  and 
procedures  covering  a  given  situation.  In 
this  case,  coordinate  proposed  actions 
with  the  appropriate  U.S.  country  teams 
or  commanders  of  unified  and  specified 
commands. 

functiofw. 
(a)(4)  Also,  review  and  evaluate — 

(A)  Contractor  estimating  systems 
(see  FAR  15.811):  and 

(B)  Contractor  material  management 
and  accounting  systems  under  Subpart 
242.72. 

(8)  Monitor  contractor  costs  under 
Subpart  242.70. 

(11)  The  DoD  lead  negotiating  agency 
under  FAR  Subpart  42.10  (i.e.,  the  tri- 
service  contracting  office)  shaU  make  all 
determinations  under  FAR  42.302(aXll) 
(i)  and  (ii)  related  to  Cost  Accounting 
Standard  420  for  contractors  requiring 
advance  agreements  for  independent 
research  and  development/bid  and 
proposal  costs. 

(19)  Also  negotiate  and  issue  contract 
modifications  reducing  contract  prices 
in  connection  with  the  provisions  of 
paragraph  (b)  of  the  clause  at  FAR 
62.225-10.  Duty-Free  Entry,  and 
paragraph  (c)  of  the  clause  at  252.225- 
7008,  Duty-Free  Entry— Qualifying 
Country  End  Products  and  Supplies. 

(33)  Also  perform  industrial  readiness 
and  mobilization  productioo  planning 
field  surveys  and  negotiate  schedules. 

(39)  See  223.370  for  safety 
requirements  on  contracts  for 
ammunition  and  explosives. 


(41)  In  contracts  with  cost  schedule 
control  systems  requirements  (see 
234.005-70)— 

(A)  Perform  postaward  surveillance  of 
contractor  progress  in  demonstrating 
that  its  cost  schedule  control  systems 
meet  the  cost  schedule  control  systems 
criteria: 

(B)  Provide  assistance  in  the  review 
and  acceptaiux  of  the  contractor's  cost 
schedule  control  systems;  and 

(C)  After  acceptance  of  the  systems, 
perform  surveillance  to  monitor  their 
continuing  acceptable  operation. 

Subpart  242.4— Corraapondanca  and 
Vlaita 

242.402   VWtstocontrwtors'facMties. 

(a)  If  a  visit  to  a  contractor  facility 
will  require  access  to  classified 
information,  the  visitors  must  give  the 
contractor  advance  written  notice  (DoD 
5220.22-R,  Industrial  Security 
Regulation). 

Subpart  242.5    Postaward  Orlantadon 
242.503    Postaward  conferences. 


242.S03-2 

procedure. 

Use  the  conference  program  outlined 
on  the  DD  Form  1484,  Post-Award 
Conference  Record,  in  conducting  the 
conference. 


242.503-3 

The  DD  Form  1484,  Post-Award 
Conference  Record,  may  be  used  for  this 
report. 


242.570   Contraeti 

Use  the  clause  at  252.242-7000, 
Postaward  Conference,  in  solicitations 
and  contracts  when  anticipating  a 
postaward  conference. 

Subpart  242.6— Corporata 
Adniinlatratlva  ConlraclInQ  Offlcar 


242J02 

(c)(2)  If  the  agencies  cannot  agree, 
refer  the  matter  to  the  Deputy  Assistant 
Secretary  of  Defense  (Procurement). 

Subpart  242.7— Indiract  Coat  Rataa 

242.704  Bmng  rates. 

(c)  The  administrative  contracting 
officer  or  auditor  shall  periodically 
review  billing  rates  for  continued 
applicability.  Rates  should  not  stay  in 
effect  longer  than  one  year. 

242.705  Final  hKirect  co«t  nrtea. 

242.70S-1    ContracMng  officer 
detennination  procedure. 

(a)  Applicability  and  responsibility. 
(1)  The  corporate  administrative 
contracting  officer  (CACO)  and 


individual  administrative  contracting 
officers  (ACQ)  shall  johitly  decide 
wither  negotiations  will  be  conducted 
on  a  coordinated  or  centralized  basis. 
When  they  are  conducted  on  a 
coordinated  basis,  individual  ACOs  are 
responsible  for  coordinating  with  the 
CACO  to  ensure  consistency  of  cost 
determinations. 

(b)  Procedures.  (1)  Require  DoD 
contractors  to  submit  a  copy  of  their 
final  indirect  cost  rate  proposals  to  the 
contract  auditor. 

(3)  The  contracting  officer  shall  (10 
U.S.C.  2324(f))— 

(A)  Not  resolve  any  questioned  costs 
until  obtaining — 

(1)  Adequate  documentation  on  the 
costs; 

[2]  The  contract  auditors  opinion  on 
the  allowability  of  the  costs. 

(B)  Whenever  possible,  invite  the 
contract  auditor  to  any  negotiation  or 
meeting  with  the  contractor  on  the 
allowability  of  the  contractor's  final ' 
indirect  cost  rates. 

242.7(0«-2   Auditor  determination 
procedure. 

(b)  Procedures.  (2)(iii)  The  contractor 
and  the  auditor  shall  sign  the  agreement. 

(v)  In  addition,  the  auditor  will  issue  a 
DCAA  Fam  1,  Notice  of  Contract  Costs 
Suspended  and/or  Disapproved.  The 
DCAA  Form  1  details  the  items  of 
exception  and  advises  the  contractor 
that  requests  for  reconsideration  should 
be  submitted  in  writing  to  the 
administrative  contracting  officer. 

242.770   Certificate  of  Indirect  eoeta. 
242.770-1    QeneraL 

This  section  implements  10  U.S.C 
2324(h). 

242.770-2    Procedure. 

(a)  Do  not  accept  any  proposal  to 
establish  billing  rates  or  final  indirect 
cost  rates  unless  the  costs  have  been 
certified  by  the  contractor  using  the 
certificate  of  indirect  costs  in  the  clause 
at  252.242-7001.  Certification  of  Indirect 
Costs. 

(b)  Do  not  agree  to  billing  rates  or 
final  indirect  cost  rates  unless  they  are 
based  on  a  certified  proposal. 

242.770-3   Waiver  of  eertifiealloa 

(a)  The  agency  head  may  waive  the 
certification  requirement  when — 

(1)  It  is  determined  to  be  in  the . 
interest  of  the  U.S.;  and 

(2)  The  reasons  for  the  determination 
are  put  in  writing  and  made  available  to 
the  public. 

(b)  Waivers  may  be  aiqpropriate  for 
contracts  witb^ 
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(1)  Foreign  governments  or 
international  organizations,  such  as 
subsidiary  bodies  of  the  North  Atlantic 
Treaty  Organzation; 

(2)  State  and  local  governments  that 
are  subject  to  0MB  Circular  A-87: 

(3)  Educationtd  institutions  subject  to 
OMB  Circular  A-21;  and 

(4)  Nonprofit  organizations  subject  to 
OMB  Circular  A-122. 

242.770-4    FaNure  to  certify. 

(a)  If  the  contractor  has  not  certified 
its  proposal  for  billing  rates  or  indirect 
cost  rates  and  a  waiver  is  not 
appropriate,  the  contracting  officer  shall 
unilaterally  establish  the  rates  if  they 
are  necessary  for  continuation  of  the 
contract. 

(b)  Rates  established  unilaterally 
should  be — 

(1)  Based  on  audited  historical  data  or 
other  available  data  as  long  as 
unallowable  costs  are  excluded;  and 

(2)  Set  low  enough  to  ensure  that 
potentially  unallowable  costs  will  not  be 
reimbursed. 

242.770-5    Penalties  for  unallowable  costs. 

10  U.S.C.  2324  (a)  through  (d) 
prescribes  penalties  for  submission  of 
unallowable  costs  in  final  indirect  cost 
rate  proposals  (see  subpart  231.70  for 
penalties  and  administrative  contracting 
officer  responsibilities). 

242.770-6   Contract  dause. 

Use  the  clause  at  252.242-7001, 
Certification  of  Indirect  Costs,  in  all 
solicitations  and  contracts  which 
provide  for — 

(a)  Interim  reimbursement  of  indirect 
costs; 

(b)  Establishment  of  final  indirect  cost 
rates;  or 

(c)  Contract  financing  that  includes 
interim  payment  of  indirect  costs,  e.g., 
progress  payments  based  on  cost  (FAR 
subpart  32.5)  or  progress  payments 
based  on  percentage  or  stage  of  physical 
completion. 

Subpart  242.8— Disallowance  of  Costs 

242.801    Notice  of  Intent  to  disallow  costs. 

(e)  A  corporate  administrative 
contracting  officer  need  not  obtain  the 
approval  of  the  individual 
administrative  contracting  officers  to 
disallow  items  of  corporate  expense. 

242.803    Disallowing  costs  after 
Incurrence. 

(a)  Contracting  officer  receipt  of 
vouchers.  Contracting  officer  receipt  of 
vouchers  is  applicable  only  for  cost- 
reimbursement  contracts  with  the 
Canadian  Commercial  Corporation.  See 
225.7104(c)  for  invoice  procedures. 


(b)  Auditor  receipt  of  voucher,  (i)  The 
contract  auditor  is  the  authorized 
representative  of  the  contracting  officer 
for— 

(A)  Receiving  vouchers  firom 
contractors; 

(B)  Approving  interim  vouchers  for 
provisional  payment  (this  includes 
approving  the  fee  portion  of  vouchers  in 
accordance  with  the  contract  schedule 
and  administrative  contracting  officer 
instructions)  and  sending  them  to  the 
disbursing  office; 

(C)  Reviewing  completion  vouchers 
and  sending  them  to  the  administrative 
contracting  officer;  and 

(D)  Issuing  DCAA  Forms  1.  Notice  of 
Contract  Costs  Suspended  and/or 
Disapproved,  to  deduct  costs  where 
allowability  is  questionable. 

(ii)  The  administrative  contracting 
officer — 

(A)  Approves  all  completion  vouchers 
and  sends  them  to  the  disbursing  officer; 
and 

(B)  May  direct  the  issuance  of  DCAA 
Form  1  on  any  cost  when  there  is  reason 
to  believe  it  should  be  suspended  or 
disallowed. 

Subpart  242.10— Negotiating  Advance 
Agreementa  for  Independent 
Research  and  Development/Bid  and 
Proposal  Costa 

242.1005  Lead  negotiating  agency 
responsit)ilities. 

(b)  Include  in  the  technical  evaluation 
an  opinion  on  the  potential  relationship 
of  proposed  IR&D/B&P  projects  to 
relevancy  requirements  in  231.205-18. 

(c)  Include  in  the  determination  the 
potential  relationship  of  proposed 
IR&D/B&P  projects  to  the  relevancy 
requirements  in  231.205-18. 

242.1006  Conducting  negotiations. 

(a)(5)  Ensure  that  the  requirements  of 
231.205-18  are  met. 

242.1007  Content  Of  advance  agreements. 

(e)  The  agreement  shall  specifically 
note  that — 

(i)  A  relevancy  review  was  performed; 
and 

(ii)  A  determination  was  made  that 
the  Government's  allocable  share  of  the 
negotiated  ceiling  met  the  relevancy  test 
at  the  time  of  negotiation. 

(f)(2)  Only  costs  incurred  for  IR&D/ 
B&P  projects  meeting  the  ceiling 
requirements  of  FAR  31.205-18  and  the 
relevancy  requirements  of  231.205-18  are 
allowable. 

242.1008  Administrative  appeals. 
Department/agency  appeals  hearing 

groups  shall  have  three  members — 
acquisition,  technical  and  legal.  The 
acquisition  member  shall  be  the 


chairperson.  Determinations  of  the 
appeals  hearing  groups  are  final 
decisions. 

Subpart  242.11— Production 
Surveillance  and  Reporting 

242.1 104    Surveillance  requirements. 

(a)(i)  During  its  initial  review  of  the 
contract,  the  contract  administration 
office  (CAO)  determines  the  extent  of 
production  surveillance  to  be  performed 
by  assigning  contracts  to  one  of  three 
surveillance  categories — 

(A)  Category  1  surveillance  consists  of 
review  and  evaluation  of  the 
contractor's  plan  for  production  and 
progress  toward  successful 
accomplishment  of  the  plan.  Contracts 
needing  category  1. surveillance  are 
normally — 

(2)  Critically  designator  A;  and 

[2]  Complex;  or 

(J)  With  contractors  having  a  poor 
performance  history  in  general  or  on  the 
same  or  similar  items  or  services. 

(B)(2)  Category  2  surveillance  consists 
of  inquiries  to  or  meetings  with  the 
contractor  to-^ 

[i]  Determine  whether  the  contractor 
will  perform  on  schedule; 

[ii)  Investigate  the  cause  and  duration 
of  any  anticipated  delay;  and 

[Hi]  Perform  periodic  follow-up  and 
expediting  of  supplies  or  services  not 
delivered  on  time. 

[2]  Contracts  needing  category  2 
surveillance  are  normally — 

(/)  Criticality  designator  A  contracts 
not  assigned  to  category  1;  or 

[ii)  Criticality  designator  B  contracts 
where  the  contractor  has  a  poor 
production  performance  history. 

(C)  Category  3  surveillance  includes 
inquiry  and  expediting  effort  30  days 
after  the  contractor  fails  to  deliver  or 
perform  within  the  schedule,  and 
periodically  thereafter.  Contracts  not 
otherwise  assigned  belong  in  category  3. 
i.e. — 

[1)  Criticality  designator  B  contracts 
not  assigned  to  category  2;  and 

[2)  Criticality  C  contracts. 

(ii)  Regardless  of  assigned  category,  if 
the  contract  administration  office  (CAO) 
sends  the  contracting  office  a  report  on 
an  actual  or  anticipated  delinquency 
(DD  Form  375,  Production  Progress 
Report),  the  CAO  shall  provide 
continuous  information  on  the  problems 
causing  the  delinquency  and  the 
corrective  actions  being  taken. 
Delinquency  includes  the  contractor's 
failure,  regardless  of  reason,  to^ 

(A)  Meet  the  contract  delivery  or 
performance  schedule;  or 
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(B)  MBintein  peifuiiiience  piugiBu 
necessaiy  to  OMet  the  contract  (tebvery 
or  performance  schedule. 

n>)  The  CAO  shall  assign  a 
surveillance  category  regaidlees  of  the 
contract's  dollar  value. 


242.11M 


(1)  Contracting  officers  shall — 

(i)  Assign  criticality  designator  A  to 
items  with  a  priority  01. 02. 03,  or  06  (if 
emergency  supply  of  clothing]  under 
DoD  Directive  4410.8,  Uniform  Materiel 
Movement  and  Issue  Priority  System; 
and 

(ii)  Ordinarily  assign  criticality 
designator  C  to  unilateral  purchase 
orders. 

(2)  Only  the  contracting  ofBcer  shall 
change  the  assigned  designator. 


242.110* 

(a)  See  also— 

(i)  DoOI  7000.ia  Contract  Cost 
Performance.  Funds  States  and  Cost/ 
Schedule  Status  Reports;  and 

(ii)  For  cost/schedule  control  system 
retjuirements  on  major  systems 
acquisitions,  234.005-70. 

(D)(i)  Within  4  working  days  after 
receipt  of  the  contractor's  report  the 
contract  administration  office  (CAO) 
shall  provide  the  report  and  any 
required  comments  to  the  contracting 
officn  and.  unless  otherwise  specified 
in  the  contract,  the  inventoty  control 
manager. 

(ii)  tf  the  contractor's  report  indicates 
that  the  contract  is  on  schedule  and  the 
CAO  agrees,  the  CAO  does  not  need  to 
add  further  comments.  In  all  other  cases, 
the  CAO  shall  add  comments  and 
recommend  a  course  of  action. 

(c)(i)  CAOs  may  report  using — 

(A)  DD  Form  375-2,  Delay  in  Elelivery 
(Flssb  Notice);  or 

(B)  DO  Form  375.  Production  Progress 
Report 

(ii)  The  contracting  office  shall 
acknowledge  receipt  of  the  CAO  report 


242.1107    Contract! 

(b)  As  a  minimum,  reporting 
instructions  shall  contain — 

(i)  Frequency  and  timing  fA  reporting 
(normally  5  working  days  after  each 
reporting  period); 

(ii)  Contract  line  items,  exhibits,  or 
exhibit  line  items  requiring  reports; 

(iii)  Offices  (with  addressees/codes) 
where  reports  should  be  sent  (always 
include  the  contracting  ofBce  and 
contract  administration  office);  and 

(iv)  The  foDowing  requirements  for 
report  content — 

(A)  The  problem  and  its  cause; 

(B)  Items  and  quantitfee  affected; 

(C)  When  the  datinqnency  started  or 
«vill  start 


(D)  Actions  taken  to  overcome  the 
delinquency; 

(E)  Estimated  recovery  date;  and 

(F)  Proposed  schedule  revision. 


242.1107-70 

When  coet/schedule  status  reporting 
(C/SSR)  is  required  on  acquisitions  for 
other  than  major  systems  (Le.,  the 
Contract  Data  Requirements  List 
indudes  DI-F-6010A).  use  in 
solicitations  and  resulting  contracts  the 
clause  at  252.242-7005.  Cost/Schedule 
Status  Report  Cost/schedule  status 
reporting  normally  is  not  imposed  on 
contracts  of  less  than  $10  million. 

Subpart  242.12-Movation  and 
Changa-of-Nama  Agraamanta 


242.1203 

(b)(1)  For  contracts  awarded  by  the 
Military  Departments,  provide  notices  to 
the  following  addressees  instead  of 
individual  contracting  or  contract 
administration  offices — 
Anay— HQ,  U.&  Army  Material 

ComnmrniATTN;  AMCCC-f>,  5001 

Eisenhower  Avenue,  Alexandria.  VA 

22333-0001 
Navy— Office  of  the  Astistaot  Secretaiy  of 

the  Navy  (ROA).  Procurement  Policy. 

Washington,  DC  203SO-1000 
Air  Force— HQ.  U.&  Air  Force  Systems 

Command,  ATTN:  PKCP,  Andrews  AFB, 

DC  20334-5000 
National  Aeronantics  and  Space 

Administration — National  Aeronautics  and 

Space  AchBinistretion,  Assistant 

Acfaniatatrator  for  Procurement  ATTN:  HR, 

Washingtaa.  DC  20646 

(2)(A)  Lists  for  notices  of  a  successor 
in  interest  should  include  the 
information  at  FAR  42.1204(c)(2). 

(B)  Lists  for  notices  of  a  name  diange 
should  include  the  information  at  FAR 
42.1205(a)(3). 

(C)  C^  notices  sent  to  the  addressees 
in  paragraph  (b)(1)  of  this  section, 
include  a  consolidated  list  for  all 
subordinate  contracting  offices  of  the 
addressee. 

(d)(i)  Before  making  any  substantial 
alteratimis  or  additions  to  the  novation 
agreement  format  at  FAR  42.1204(e), 
coordinate  with  those  addressees  in 
paragraph  (bMl)  of  this  section  that  have 
contracts  with  the  contractor.  Resolve 
any  objections  before  executing  the 
agreement 

(ii)  If  the  National  Aeronautics  and 
Space  Administratian  (NASA)  wants  a 
separate  a^eement  with  the  contractor, 
continue  to  process  the  agreement  only 
for  DoD. 

(e)  Also,  make  distribution  to— 

(i)  The  addressees  in  paragraph  (b)(1) 
of  this  section— Iwo  copies;  and 

(ii)  The  ^ipropriate  Kfifitary  Traffic 
Management  CoesBBand  (MTMC)  area 


command  for  agreements  affecting 
'  contracts  and  basic  agreements  for 
storage  and  related  services  for  personal 
property  of  military  and  civilian 
personnel — two  copies — 

Commander,  Eastern  Area.  Military  Traffic 
Management  Command.  ATTN:  MTB-PPS, 
Bayonne,  N]  07002,  Commander.  Western 
Area.  Military  TrafBc  Management 
Command.  Oakland  Anny  Base,  ATTN: 
MTW-PPS.  Oaklahd.  CA  «e26    " 

(f)(4)  Additional  distribution 
instructions — 

(A)  Send  two  copies  to  the  address  in 
paragraph  (b)(1)  of  this  section.  The  list 
of  contracts  may  be  confined  to  those 
issued  by  that  department. 

(B)  Do  not  send  copies  to  NASA  or  the 
MTMC  commands  in  paragraph  (e)(ii)  of 
this  section.  They  will  issue  their  own 
modincations. 

Subpart  242.14— Traffic  and 
Tranaportatlon  Managamant 

242.1401  QeneraL 

(bKl2)  Chapter  39  of  the  Defense 
Traffic  Management  Regulation  (DTMR) 
(AR  55-355,  NAVSUPINST  4600.7a  AFM 
75-2.  MCO  P4e00 14A.  DLAR  4500.3) 
contains  methods  for  tracing  and 
expediting  shipments. 

242.1402  Voluffle  movefnents  within  ttie 
continental  U.8. 

(a)(2)  In  reporting  planned  and  actual 
volume  movements — 

(A)  The  contracting  officer—  " 

(i)  Provides  production  sdiedules  and 
planned  destinations  to  its  servicing 
transportation  office  as  soon  as  the 
information  is  a/ailable  to  permit  the 
transportation  office  to  determine  if 
volume  movements  will  occur. 

[2]  If  a  volimie  movement  appears 
likely,  the  transportation  office  reports  a 
planned  volume  movement  under 
chapter  12  and  13  of  the  DTMR. 

(3)  Sends  a  copy  of  the  vohmie 

movement  report  to  the  contract 
administration  office. 

(B)  The  contract  administration  office 
submits  a  volume  movement  report 
when — 

(1)  Significant  changes  are  made  to 
the  movement  requirements;  or 

(2)  The  contracting  office  did  not 
submit  a  report 

(c)  Indode  the  destination  country, 
foreign  forwarder,  and,  if  known,  port  of 
embarkation  on  volume  movement 
reports  for  foreign  military  sale 
shipments. 
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242.1403 
242.140I-4    VS. 


Precedures  far  die  ciaate  actor  to 
obtain  Govermnent  bids  of  lading  are  in 
the  dause  at  ZSZMirTQKA,  AnpHcatioa 
for  U.S.  Goverusent  Shipping 
Documeatation/Instnictiona. 

242.1403-2   Conttaetor-prapaM 
comwarclal  Mis  at  ladiiQ. 

(a)  The  term  commercial  biUs  of 
lading  includes  the  use  of  any 
commercial  form  or  procedure. 
Appendix )  of  the  DTMR  lists  carriers 
and  carrier  associations  that  provide 
transportation  within  the  continental 
U.S.  under  commercial  farms  and 
procedures. 

242.1404   SMpmentotqr  parcel  post  or 

lOfl 


242.1404-2   Contract! 

When  using  FAR  92.213-1,  Faet 
Payment  Procedares,  da  not  use  FAR 
clauses  S2.M2-M,  F.o.b.  Ori^n- 
Government  Bills  of  Lading  or  Prepaid 
Postage,  or  52.242-11,  F.O;b.  Origin— 
Government  BiUs  of  Lading  or  indicia 
Mail. 

242.1404-2-70    Addtttanal  dausaa. 

(a)  Use  the  clause  at  252.242-7002, 
Suhmission  of  Commefcial  Freight  Bills 
for  Audit  when  the  Gevemroent  will 
reimburse  contractor  transportation 
costs  under  a  cost  reimburseBieBt 
contract 

(b)  Use  the  daaae  at  252.242-7003, 
Application  for  U.S.  Government 
Shipping  Documentation/Instrections, 
when  usii«  the  clause  at  FAR  52.242-16, 
F.o.b.  Origin— Government  BiUs  of 
Lading  or  Prepaid  Postage,  or  FAR 
52.242-11,  F,o.b.  Origin--Govemment 
Bills  of  Lading  or  Indicia  Mail 

242.1405   IMacrapanolas  Inddant  to 
aUpment  of  suppUas. 

(a)  See  also  chapter  41  of  die  Defense 
Traffic  Management  Regulation  (DTMR) 
for  discrepancy  procedures. 


24M47t 
ctMrpes. 

(a)  Procedures  for  payment  or 
collectioR  of  demurrage  or  detention 
charges  are  contained  in  diapter  38  of 
the  DTMR. 

(b)  Carrier  demurrage  rules  usually 
allow  for  a  '*free  time"  for  loading  or 
unloading  cars  ar  far  any  other  purpose, 
and  impose  charges  for  cars  held 
beyond  this  penad.  if  a  conttaclor 
detains  railroad  cars  l»yand  tbe  "free 
time,"  the  contractor  has  to  pay  the 
canwr's  piMished  tariff  ohacges  far 
demurrage. 


(c}  ISetentieD  roilts  whea  a  akipper 
or  rnnajgafm  balds  motor  caoier 
'efwipment  boyaari  a  reasonaWe  period 
for  loadiqg.  anlaadinCi  fenMordiag 
direotioaB.  or  any  other  reason. 
Detention  rales  and  charges  are  not 
uniform;  they  are  published  in  iadUvidual 
carrier  oragem^  tenders. 

Subpart  242JD—llooltoi1i>g 
Contractor  Costa 


242.7000 

This  fltAipert  provides  gndehnes  for — 

(a)  Monitoring  the  podides, 
procedures,  and  practices  used  by 
contraotors  to  eotrtrol  <kreot  end  indirect 
costs  related  to  Covemnient  business; 
and 

(b)  Eliminatiag  doplicatioa  in 
Government  monitoring  of  cantoadors* 
coets. 

24Z7001    Policy. 

Effective  management  of  contract 
costs  is  essential  to  the  effioiwit  and 
economical  perfermanoe  of  Government 
contracts.  CoBtractcffs  are  responsible 
for  managing  and  controlling  Ibeir  direct 
and  indirect  costs;  however,  DoO  must 
systematically  monitor  the  management 
of  contractors'  costs  to  ensure  these 
responsibilities  we  met 

242.7002   RasponsiWUtias. 


242.7002-1 

(a)  Departments  and  agencies  afaould 
conduct  a  formal  program  of 
Government  monitoring  of  contractor 
policies,  procedures,  and  practices  for 
controlling  oeets  (cost  monitoring)  at — 

(1)  All  major  c(»tractor  locations 
where — 

(i)  Sales  to  the  Government  during  the 
contractor's  next  fiscal  year  are 
expected  to  exceed  $50  million  on  other 
than  firm  fixed-price  and  fixed-price 
with  escalation  contracts; 

(ii)  The  Government's  share  of 
indirect  costs  for  -diese  sales  is  at  least 
50  percent  of  the  total  indirect  costs;  and 

(iii)  A  contract  adminietration  office 
has  been  established  at  the  location. 

(2)  Other  critical  locations  with 
significant  Government  business  where 
specificaDy  directed  by  the  head  of  ^ 
contracting  activity. 

(b)  Departments  and  agencies  are 
responsiMe  for  designating  ^  cost 
monitoring  eites  and  discontinmag  them 
when  liieianteria  are  no  ItHiger  met 

offlcaa. 

^)  Contract  administration  offices 
(CAOs)  vduch  are  designated  as  coet 
monitoring  aitos  an  responsible  for 
assigning  a  cost  monitoring  coonfiaator 
(CMC)  to  conduct  the  program.  The 


CMC  may  be  IbeadauaiatEatiM 
contracting  officer  or  aayartber  CAO 
employee  M4ase  nonaal  fanotioa  {elates 
to  evaluation  of  contractor  perfrnmaoce. 

(fr)  Thf  adiBiniBtrativff  centriifilim 
officer  is  reiiponaitde  f  ar— 

(1)  Farwardiog  cost  laaaitaring  revieiy 
reports  to  flie  oentvacter; 

(2)  Considering  review  results  in 
contract  negetiatiani: 

(3)  finaooqg  the  ceataactor 
implements  ootreotive  action 
recommended  in  the  cost  nwnitorinf 
review  tepoils;  and 

(4)  aeadvxiig  diaputos  wi&  the 
coniradar  ragsadiflg  cpst  monitociag 
review  &idiagi,ooncfaMieo8,  or 
rflnommenrtabGiM. 

(c)  The  oast  awnitoring  aeardiaator  is 
responafliie  far  managing  the  ooet 
monitoring  effort  withdn  the  CAO  and 
coonlinating  planned  effort  with  the 
contract  auditor.  This  includes — 

(1)  Preparing  and  maintaiaiog  an 
annual  written  coat  monitoring  plan  for 
reviewing  contractor  operations  (see 
242.7003); 

(2Q  Maintaining  an  inventory  of  CAO. 
Defense  Contract  Audit  Agency,  and 
other  Gevenuaent  reports  on  significant 
issues  relating  to  monitoring  costs; 

(3)  Performiag  in-depth  functional 
reviews  of  contractor  activities, 
including  assisting  Government 
personnel  in  obto^iing  access  to 
pertinent  contractor  policies, 
prooedueeB.  and  related  data; 

(^  Advismg  the  administrative 
contracting  officer  (AGO)  and  CAO 
management  of  coirectrve  action 
recommended  to  onprove  inefficient  ar 
uneoonomical  contractor  conditnns, 
policies,  or  practices,  innturitT^g 
preparing,  for  the  ACO's  consideration 
when  anaropriate.  a  Notice  of  Intent  to 
Disalow  or  Not  Recognize  Costs; 

(5)  ContimiDusly  tradung  the  status  of 
recommendations  made  to  the 
contractor  oonoeming  cost  performance 
stenuning  from  tH  Government  reports; 

(6)  Keeping  the  cond'acting  officn, 
program  manager,  contract  auditor,  and 
odierresponsSite  officials  inlonned  of 
issaes  affecting  econonucai  contract 
performance;  and 

(7)  Maintaining  current  organizatioBal 
charts  of  the  operations  identifiable  to 
the  conlractor'a  functuwal  oentere  of  its 
cost  cootsol  fonctiens. 


242.7002-3  Audtandotlian 

(a)  The  contract  auditor  is  responsible 
for  assisting  the  CMC  fay  performing  the 
portioB  of  oast  momtoring  reviews  and 
reliMed  analyses  which  ce^nices  aooess 
to  the  contractor's  financial  and 
accounting  records  auppertiog  proposed 
cost  or  pricing  data.  (This  does  not 
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preclude  the  program  manager, 
contracting  officer.  ACX),  cost 
monitoring  coordinator,  or  other 
representatives  from  reviewing 
contractor  records  and  data  necessary 
to  the  performance  of  their  duties.) 
(b)  Audit  organixations,  program 
offices,  contracting  activities,  and  any 
other  organizations  within  DoD  with 
responsibility  for  reviewing  contractor 
operations  for  the  purpose  of  monitoring 
contractor  policies,  procedures,  and 
practices  to  control  costs,  shall  submit 
to  the  cost  monitoring  coordinator — 

(1)  An  annual  schedule  of  planned 
and  tentative  visits,  oversight  reviews, 
and  audits  to  be  performed  at  cost 
monitoring  locations  (see  242.7003);  and 

(2)  Revisions  to  scheduled  visits  or 
audit  plans,  within  30  days  of  issuance. 

242.7003    Annual  coat  nwmtorlno  plaa 


242.7003-1 
The  annual  cost  monitoring  plan — 

(a)  Is  a  schedule  for  reviewing 
contractor  activities  that  have  the 
greatest  potential  for  charging 
Government  contracts  with  significant 
amounts  of  unacceptable  costs;  and 

(b)  Should  stress  the  performance  of 
in-depth  functional  reviews  to  detect 
deficiencies  in  policies,  practices,  and 
procedures. 

242.7003-2    SalecMng  ttw  activHI— . 

(a)  The  cost  monitoring  coordinator 
(CMC),  assisted  by  the  contract  auditor, 
ultimately  selects  the  activities  for  the 
plan.  To  ensure  that  all  Government 
interests  are  considered  in  the  selection, 
the  CMC  should  invite  contract 
administration  office  (CAO),  Defense 
Contract  Audit  Agency  (DCAA),  and 
other  interested  Government 
representatives  to  a  meeting  before  the 
beginning  of  each  Government  fiscal 
year  to  identify  areas  to  be  reviewed 
during  the  coming  year. 

(b)  The  selection  team  should 
consider  the  following  data  in  the 
selection  process — 

(1)  Contractor  forecasts  for  the  coming 
year  supporting  direct  and  indirect  costs 
by  functional  centers  of  its  cost  control 
system  and  the  results  of  the  latest 
survey  performed  of  such  systems 
(DCAA  responsibility); 

(2)  Organizational  charts  for  the 
contractor's  entire  operation  (CAO 
responsibility): 

(3)  Outline  of  the  contractor's 
accoimting  system  showing  the  flow  of 
costs  by  function  (DCAA  responsibility): 

(4)  Determination  of  Government 
participation  in  the  dollars  attributable 
to  the  operations  and  cost  accounts 
under  consideration  (DCAA 
responsibility): 


(5)  List  of  recent  reviews  and  audits 
performed  by  CAO,  DCAA,  and  other 
Government  representatives  that  would 
affect  the  selection;  list  should  show 
outstanding  weakness  and  deficiencies 
in  the  contractor's  operations  (CAO 
responsibility); 

(6)  Evidence  of  under  and  over 
staffing  (CAO-4XIAA  responsibility): 

(7)  Significant  departures  fi-om 
established  contractor  productivity 
standards  (CAO  responsibility); 

(8)  Major  financial  variances  from 
forecasts  in  prior  years  (DCAA 
responsibility); 

(9)  Evidences  of  idle  or  under-used 
capacity  (CAO-DCAA  responsibility); 
and 

(10)  Any  visits  or  audit  plans 
scheduled  by  other  Government 
organizations  and  identified  to  the  CMC 
(CAO  responsibiUty). 

242.7003-3   Taiortng  ttw  plan. 

The  cost  monitoring  coordinator 
should  tailor  the  plan  to  review 
contractor  activi^,  considering — 

(a)  The  extent  of  competition  in 
awarded  contracts: 

(b)  The  contractor's  operating 
methods; 

(c)  The  nature  of  the  work; 

(d)  Acquisition  cycle  stage; 

(ej  Business  and  industry  practices; 

(f)  Types  of  contracts  involved; 

(g)  Degree  of  technical  and  financial 
risk; 

(h)  Ratio  of  Government/commercial 
work:  and 

(i)  Extent  that  performance 
efficiencies  have  been  previously 
demonstrated. 

242.7003-4    Contant*  Of  tfM  plan. 

(a)  The  plan  should — 

(1)  Provide  coverage  for  each 
significant  activity  of  the  contractor 
over  a  period  of  two  to  three  years; 

(2)  Be  updated  to  reflect  changed 
conditions  as  the  year  progresses;  and 

(3)  Be  consistent  with  any  schedule 
and  resource  limitations  of  participating 
organizations. 

(b)  The  plan  must  identify  the 
organizations  having  the  primary 
responsibility  for  performing  the 
reviews — 

(1)  The  contract  administration  office 
(CAO)  reviews,  and  signs  reports  on,  the 
technical  aspects  of  contractor  activities 
requiring  minimal  or  no  access  to 
contractor  financial  and  accounting 
records; 

(2)  DCAA  reviews,  and  signs  reports 
on,  the  financial  and  accounting  aspects 
of  contractor  operations  requiring 
minimal  or  no  technical  consideration: 
and 


(3)  The  cost  monitoring  coordinator 
and  DCAA  jointly  review,  and  jointly 
sign  reports  on,  activities  requiring 
significant  CAO  and  DCAA  expertise. 

(c)  The  plan  should  include  reviews 
required  by  the  contracting  officer  and 
DFARS.  Reviews  will  be  performed  by 
the  assigned  organization  in  paragraph 
(b)  of  this  subsection,  except  when 
DFARS  makes  a  specific  organizationd 
assignment.  For  example,  subpart  244.3 
makes  the  CAO  responsible  foe  leading 
contractor  purchasing  system  reviews 
and  215.811  makes  the  DCAA  auditor 
responsible  for  leading  estimating 
system  reviews. 

242.7003-5    Plan  approval. 

The  heads  of  the  local  contract 
administration  and  Defense  Contract 
Audit  Agency  offices  approve  the 
annual  cost  monitoring  plan. 

242.7004   Ravtawa. 

(a)  Perform  reviews  as  scheduled. 

(b)  Hold  interim  meetings  with  the 
contractor  as  necessary  to  clarify 
information.  Hold  an  exit  conference  at 
the  conclusion  of  reviews. 

(c)  Prepare  reports  at  the  conclusion 
of  reviews.  Reports  on  joint  reviews 
shall  represent  the  mutually  agreed  upon 
findings,  conclusion,  and 
recommendations  of  the  Defense 
Contract  Audit  Agency  auditor  and  the 
contract  administration  office.  Forward 
all  reports  through  the  administrative 
contracting  officer  to  the  contractor. 

Subpart  242.71— Voluntary  Refunds 
242.7100    QMMraL 

(a)  A  voluntary  refund  is  a  payment  or 
credit  (adjustment  under  one  or  more 
contracts  or  subcontracts)  to  the 
Government  from  a  contractor  or 
subcontractor  which  is  not  required  by 
any  contractual  or  other  legal  obligation. 

(b)  A  voluntary  refund  may  be 
solicited  (requested  by  the  Government) 
or  unsolicited. 

(1)  Generally,  request  voluntary 
refunds  only  after  determining  that  no 
contractual  remedy  is  readily  available 
to  recover  the  amount  sought. 

(2)  Acceptance  of  unsoUcited  refunds 
does  not  prejudice  remedies  otherwise 
available  to  the  Govermnent. 

(c)  Before  soliciting  a  voluntary  refund 
or  accepting  an  unsolicited  one,  the 
contracting  officer  should  have  legal 
counsel  review  the  contract  and  related 
data  to — 

(1)  Confirm  that  there  are  no  readily 
available  contractual  remedies;  and 

(2)  Advise  whether  the  proposed 
action  would  jeopardize  or  impair  the 
Government's  rights. 
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242.7101   SoNdtadrOfunda. 

(a]  Request  vokmtary  refunds  only 
when — 

(1)  The  r""fa'"'^'nB  officer  cancludea 
that  the  contractor  overcharged  under  a 
confract  or  inadequately  compensated 
the  Government  far  the  use  of 
Government-owned  property,  or 
inadequately  ooo^easated  the 
Govenuneni  in  (he  disposition  d 
contractor  inventory;  and 

(2)  Retention  of  the  amount  la 
question  by  the  contractor  otr 
subcontractor  wodd  be  contrary  to  good 
consdence  and  equity. 

(b]  Do  not  soKcit  voluntary  refrinds 
without  approval  of  the  head  of  the 
contractiAg  activity,  or  as  provided  in 
department/ agency  regulations. 

(c]  Voluntary  refunils  may  be 
requested  during  or  after  contract 
performance. 

24Z7102   OispoaitionofvoltMlaryfoltinda. 

A  contract  modification,  ralher  ftan  a 
diedi,  is  fl»e  pi  eferted  means  of 
effecting  a  soUdtad  or  wwolicited 
refund  transacted  before  final  payment. 

(a)  For  modifications,  adjust  the  price 
for  die  refund  and  credit  the  refund  to 
the  applixable  appropriation  cited  in  flie 
contract 

fb)  For  chedcs,  advise  fte  contractor 
to— 

{I)  Make  the  check  payable  to  the 
office  whidh  is  administering  the 
contract: 

(2)  Forward  the  check  to  Ae 
comptxoller,  or  other  officer  re  ^onsibte 
for  fce  contrdl  of  funds,  of  the 
appropriate  department/agency. 

(3)  Include  a  letter  with  dte  check-' 
li)  Identifying  it  a»  a  voluntary  tefund: 
fuT  Giving  ttuB  contract  nnmber 

involved;  and 

(iii)  Where  possible,  giving  the 
appropriation  and  account  number  to  be 
credited. 

Subpart  3«aTS--Oo(ilraetor  MatarW 
Managemant  and  AoowMing  SyiiMi 

242.7200  Soopa«faiibpart 

This  subpart  provides  pobciea, 
procedures,  and  stanrianda  for  use  *a  Ae 
evafanrtioa  of  a  ocmtractor'a  naterial 
management  aadAoooualiqg  ayaten 
(MMAS). 

242.7201  IMIfMona. 

Material  management  and  accounting 
system  and  valid  time-phased 
requirements  are  darned  in  the  clause 
al  252.242-7001  Materid  14anagement 
and  Accounting  System. 

242.7202  PoHcy. 

DdD  policy  is  for  all  contractors  to 
have  an  MMAS  diat— 


ta)  Heasonabiy  forecBSta  material 
requirements; 

(b)  Ensures  Ihe  costs  of  purchased  and 
fabricated  jnalerial  diaiged  or  aAtocflted 
to  a  contract  are  based  on  valid  time- 
phased  raqniremenls; 

(cJMaint^nsa  consistent  equitable, 
and  unbiased  logic  for  costing  of 
material  transactiona. 

fo^uirafiMnta. 

(a)  La9<ge  basinesa  oontnctors  mt 
sub|eot  to  MMAS  ^aoloaure, 
demoBstoation,  and  maintenBiioe 
requlreterrte  when  taea  OoD  oontrads 
and  8tAx}e«tFacts  exceed  4he  doQar 
threeilioMa  4n  paragFG^  (l^  of  tins 
section,  except  when  aU  «f  the  oonb«cts 
and  sobooatracts  mre^ 

(1)  Under  the  small  purchase 
threshold  in  FAK  part  13;  or 

(2)  Firm-fixed  price;  and 

(3^  Do  not  indnde  progress  payments 
or  other  financial  provisions. 

(b)  A  contractor  is  subject  to  MMAS 
disclosnos.  demonstration,  and 
maintenance  if  in  its  preceding  fiscri 
year  the  contractor  received  DoD  prime 
contracts  or  suboontnants  totaling — 

(1)  $50  okiUion  or  more;  or    - 

(2)  $10  million  or  more  [but  less  than 
$50  BuUion):  and 

(3)  The  contracting  offioer  determines 
it  to  be  in  the  best  interests  of  the 
Govoiunent  je^  significant  MMAS 
proUems  ace  believed  lo  exist). 

242.7204    RosponsllMltlaa. 

(aj  The  contracting  officer  shall — 
il)  T*"'"»M!^  use  of  the  clause  at 
252.242-7001  .Maierial  Management  and 
Accounting  System,  apply  the 
disclosure,  demonstration,  and 
maintenance  requiBeBents  to  large 
business  contaactors  mw^ting  the  criteiia 
in  242.7203(b)(1); 

(2)  Consider-wfceAerto  apply  (he 
disclosure,  damoaalFaitioo.  and 
maintenance  requimnenta  to  other  fause 
bumwss  contractors  amder 
242.7203(b)(2)  after  concurrence  from,  or 
at  the  request  of,  the  administrative 
contracting  officer  and 

(3)  Not  appAy  the  tMsdosure, 
demonstration,  and  maintenance 
requirements  to  small  businesses, 
edncationsi  institutions,  or  nonprofit 
urgaiilzatiotts. 

(b)  For  corrtractors  subject  to  the 
discdosure,  demuustraljpn,  and 
maintenance  requirements,  6ie 
administrative  contracting  officer  (AGO) 
determines  the  adequacy  of 'flie 
contractor's  MMAS  and  pursues 
correCQon  oif  dcnciencies. 

(c)  The  contract  auditor  shaH — 


(1)  Assist  %»  AOO  in  «va3ea&ig  4ie 
contractor's  MMAS; 

(2)  Assess  flie  significance  of 
contractor  deficiencies  and  provide  oie 
AGO  an  estimate  of  the  resuMiv 
adverse  material  inyiact  to  the 
Government;  and 

(3)  Assist  4ie  ACO  in  evaluating  (he 
conteactor'j  conection  of  (<«firianriwi. 

242.71S5   Hailaw  pieosiw^. 

(a)  Cognizant  contract  adsainistration 
and  audit  activities  shaH  jointly 
establish  <and  managB  iirogEBms  lor 
evaluating  the  MMAS  systems  t£ 
contractors  subiect  to  disclosure, 
denenstration.  aaA  ntaiatenaBoe 
requireoieots.  12>ey  ahaD — 

(1)  Coaduct  seviews  as  a  team  eUart 
(i)  The  adaaiaiatrative  aentnaoting 

officer — 
(Al  ApfKBite  a  learn  leader:  aad 
(B)  Makes  soe  that  the  lean  iarlDda 

appropriate  fanctional  speciati^s. 
(ii)  The  team  leader  advises  the  ADO 

and  contractor  «f«ignifioent  finings 

during  the  review  and  at  the  exit 

conference. 

(2)  Tailor  reviews  to  tdce  fuH 
advantage  of  the  day-to-day  work  done 
by  bo^  organizations. 

(30  Prepare  a  review  report 
14)  Conduct  a  review  every  3  years. 
"Ae  ACO,  mth  advice  from  the  auditor, 
may  lengthen  or  shorten  the  3  year 
period  based  on  a  risk  assessment  of  the 
contractor's  past  experience  and  ourent 
vulnerability. 

(b)  Disposition  of  evaluation  team 
findings.  The  team  leader  shall 
dociuaeat  the  evaluation  team  findings 
and  recomBaeadatiaas  ina  report  to  i&e 
ACO.  If  •these  are  significant  MMAS 
deficiencies,  the  report  must  provide  an 
estimate  of  the  adverse  impact  on  the 
Government  resulting  from  those 
deficienciea. 

(c)  Initial  aotificatifle  to  the 
contractor.  (1)  The  ACO  provides  a  copy 
of  the  team  ti^art  to  the  contractor  and, 
unless  there  are  eo  deficiencies 
mentaooed  in  the  report,  asks  the 
contractor  4e  submit  a  written  response 
in  30  days. 

(2)  if  tbe  aoDttadar  a^ees  with  the 
report  it  has  «0  days  from  tfae  date  of 
initial  notificalioo  to  coned  siy 
identified  deficiencies  or  submit  a 
corrective  action  plan  shomng 
milestones  andadions  to  eliminate  the 
deficiaaoiea. 

(3)  If  the  oowtt  actor  disagrees,  it 
should  provide  rationale  in  its  writtea 
respoase. 

(d)  EvahiatioB  -of  fee  confractoi's 
response.  The  administrative 
contracting  officer,  in  uuiiariteatioa  with 
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the  auditor,  evaluates  the  contractor's 
response  and  determines  whether — 

(1)  The  MMAS  meets  the  standards  in 
the  clause  at  252.242-7004,  Material 
Management  and  Accounting  System; 

(2)  The  MMAS  contains  deficiencies 
which  need  correction; 

(3)  The  deficiencies  are  significant 
enough  to  result  in  the  reduction  or 
suspension  of  progress  payments  or  of 
payments  under  public  vouchers;  and 

(4)  Proposed  corrective  actions  (if  the 
contractor  submitted  them]  are  adequate 
to  correct  the  deficiencies. 

(e)  Suspension  of  payments.  (1)  When 
the  administrative  contracting  officer 
(ACO)  determines  that  there  is  a 
significant  MMAS  deficiency,  the  ACO 
shall  suspend  (in  accordance  with  FAR 
32.503-6)  an  appropriate  percentage  of 
affected  costs  of  progress  payment 
claims  and  public  vouchers.  The 
suspension  shall  remain  in  effect  until 
the  ACO  determines  that — 

(i)  The  contractor's  system  is 
acceptable;  or 

(ii)  The  amount  of  the  impact  is 
immaterial. 

(2)  The  maximum  percentage  of  the 
suspension  is  the  adverse  material 
impact  to  the  Government  as  specified 
in  the  team's  report.  The  ACO  should 
use  the  maximum  percentage  when  the 
contractor  did  not  submit  a  corrective 
action  plan  with  its  response,  or  the  plan 
is  unacceptable.  In  other  cases,  the  ACO 
should  consider  the  quality  of  the 
contractor's  self-assessment, 
demonstration,  and  corrective  action 
plan  in  determining  the  appropriate 
percentage. 

(3)  As  the  contractor  implements  its 
accepted  corrective  action  plan,  the 
ACO  should  reduce  the  suspension 
percentage  commensurate  with  the 
contractors  progress  in  making 
corrections.  However,  the  ACO  shall  not 
lift  the  suspension  until  the  contractor 
corrects  the  deficiency  or  until  the 
impact  of  the  deficiency  becomes 
immaterial. 

(f)  Notification  of  administrative 
contracting  o^icer  determination. 

(1)  The  administrative  contracting 
officer  (ACO)  shall  notify  the  contractor 
in  writing  (copy  to  auditor)  of— 

(i)  Deficiencies  needing  correction; 

(ii)  Acceptability  of  the  contractor's 
corrective  action  plan  (if  one  was 
submitted)  or  the  need  for  a  corrective 
action  plan;  and 

(iii)  Any  decision  to  reduce  or 
suspend  progress  payments  or  public 
vouchers  because  of  significant 
deficiencies. 

(2)  The  Government  does  not  approve 
or  disapprove  the  contractor's  MMAS 
system.  ACO  notifications  should  avoid 
any  such  implications. 


(3)  From  the  time  the  ACO  determines 
that  there  is  a  significant  estimating 
system  deficiency  until  the  time  the 
deficiency  is  corrected,  all  field  pricing 
reports  for  that  contractor  shall  contain 
a  recommendation  relating  to  proposed 
cost  or  pricing  data  adjustments 
necessary  to  protect  the  Government's 
interests. 

(4)  The  ACO  should  consider  the 
effect  of  significant  MMAS  deficiencies 
in  reviews  of  the  contractor's  estimating 
system  (215.811). 

(g)  Monitoring  contractor's  corrective 
action.  The  adndnistrative  contracting 
officer  (ACO)  and  auditor  shall  monitor 
the  contractor's  progress  in  correcting 
deficiencies.  If  the  contractor  fails  to 
make  adequate  progress,  the  ACO  shall 
take  further  action,  for  example — 

(1)  Elevate  the  issue  to  higher  level 
management; 

(2)  Further  reduce  or  suspend  progress 
payments; 

(3)  Disapprove  the  contractor's  cost 
accounting  system  and  cost  estimating 
system;  and 

(4)  Issue  cautions  to  contracting 
activities  regarding  the  award  of  future 
contracts. 

242.7206   Contract  ctaus*. 

Use  the  clause  at  252.242-7004, 
Material  Management  and  Accounting 
System,  in  all  solicitations  and  contracts 
which  exceed  the  small  purchase 
limitation  in  FAR  13.000  and— 

(a)  Are  not  awarded  under  the  set- 
aside  or  section  8(a)  procedures  of  FAR 
part  19;  and 

(b)  Either  are — 

(1)  Cost-reimbursement  contracts;  or 

(2)  Fixed-price  contracts  with  progress 
payments  or  other  Government 
financing. 

Subpert  242.73-Contrector 
Ineurence/Peneion  Review 

242.7300  Scope  of  subpart 
This  subpart  provides  the 

requirements  for  conducting  a 
Contractor  Insurance/Pension  Review 
(CIPR). 

242.7301  QsfMraL 

(a)  The  administrative  contracting 
officer  (ACO)  is  responsible  for 
determining  ihe  reasonableness  of 
insurance/pension  costs  in  Government 
contracts.  Insurance/pension  specialists 
assist  ACOs  in  making  these 
determinations  by  conducting  CIPRs.  A 
CIPR  is  an  in-depth  evaluation  of  a 
contractor's— 

(1)  Insurance  program; 

(2)  Pension  plan; 

(3)  Other  deferred  compensation 
plans;  and 


(4)  Related  policies,  procedures, 
practices,  and  costs. 

(b)  As  the  DoD  Executive  Agency,  the 
Defense  Logistics  Agency  performs 
CIPRs  at  all  contractor  locations 
meeting  criteria  in  242.7302. 

(c)  Insurance/pension  specialists  are 
located  at  the  Defense  Contract 
Management  Districts  in  Los  Angeles 
and  Chicago  and  at  the  Defense 
Contract  Management  Area  Operations 
in  New  York. 

(d)  The  CIPR  should  be  the  only 
formal  review  of  a  contractor's 
insurance/pension  program  except  for 
periodic  tests  of  the  system  to  establish 
the  validity  of  Government  costs  or  for 
administrative  contracting  officer 
initiated  special  reviews.  Members  of 
other  organizations  should  not  conduct 
separate  reviews  of  a  contractor's 
insurance/pension  program.  If  they 
suspect  a  problem,  they  may  request 
that  the  ACO— 

(1)  Ask  the  insurance/pension 
specialist  to  perform  a  special  review;  or 

(2)  Investigate  the  suspected  problem 
-in  the  next  scheduled  CipR 

242.7302  Rtqulrsmente. 

(a)  A  CIPR  shall  be  conducted  for 
each  contractor  whose  sales  to  the 
Government,  using  other  than  sealed  bid 
procedures,  are  expected  to  exceed  $10 
million  during  the  next  12  months.  Such 
sales  include  those  represented  by 
prime  contracts,  subcontracts  under 
Government  prime  contracts,  and 
modifications  (except  when  the 
negotiated  price  is  based  on  established 
catalog  or  market  prices).  Reviews  of 
selected  insurance  and  pension 
elements  may  be  conducted  for 
contractors  not  meeting  these  criteria  if 
significant  problems  have  been 
identified. 

(b)  A  CIPR  shall  be  conducted  at  least 
every  two  years  for  contractors  who 
continue  to  meet  the  requirements.  A 
more  or  less  frequent  cycle  may  be 
appropriate  under  certain 
circumstances,  e.g.,  prior  to  a  major 
contract  award,  in  conjunction  with  in- 
depth  overhead  review,  or  subsequent  to 
mergers  or  divestitures. 

(c)  Special  reviews  may  be  performed 
in  the  intervening  period— 

(1)  To  follow-up  contractor 
implementation  of  recommendations 
and  verify  Government  recovery  of 
credits;  or 

(2)  When  information  reveals  a 
deficiency  or  major  change  in  the 
contractor's  insurance/pension  program. 

242.7303  ReeponeMMee. 

(a)  The  administrative  contracting 
officer  is  responsible  for — 
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(1)  Determining  the  need  for  a  CIPR  or 
special  review  under  242.7302; 

(2)  Requesting  and  scheduling  the 
reviews  with  the  appropriate  Defense 
Logistics  Agency  activity; 

(3)  Notifying  me  contractor  of  the 
proposed  date  and  purpose  of  the 
review,  and  obtaining  any  preliminary 
data  needed  by  the  insurance/pension 
specialist; 

(4)  Reviewing  the  CIPR  report,   . 
advising  the  contractor  of  the  results, 
and  telling  the  contractor  to  submit  any 
significant  changes  in  insurance/ 
pension  plans  for  review  and 
acceptance  prior  to  making  the  change; 

(5)  Providing  other  interested 
contracting  officers  copies  of  documents 
related  to  the  CIPR;  and 

(6)  Ensuring  adequate  follow-up  on  all 
CIPR  recommendations. 

(b)  Tlie  insurance/pension  specialist 
is  responsible  for— 

(1)  Preparing  and  maintaining  the 
schedule  of  CffRs  to  be  performed 
during  the  next  12  months  and  providing 
the  Military  Departments  and  Defense 
Contract  Audit  Agency  a  copy  of  the 
schedule; 

(2)  Heading  the  team  that  conducts 
the  review; 

(3)  Maintaining  complete 
documentation  for  CIPR  reports; 

(4)  To  the  extent  possible,  resolving 
discrepancies  between  audit  reports  and 
CIPR  reports  prior  to  releasing  the  final 
CIPR  report; 

(5)  Preparing  and  distributing  the  final 
CIPR  report; 

(6)  Prpviding  the  final  audit  report  as 
an  attachment  to  the  CIPR  report; 

(7)  Preparing  a  draft  letter  for  the 
adiministrative  contracting  officer's  use 
in  notifying  the  contractor  of  CIPR 
results;  and 

(8)  When  requested,  advising 
administrative  contracting  officers  and 
other  Government  representatives 
concerning  contractor  insurance/ 
pension  matters. 

(c)  The  Defense  Contract  Audit 
Agency  auditor  is  responsible  for — 

(1)  Participating  as  a  member  of  the 
CIPR  team: 

(2)  Submitting  information  and  advice 
to  the  team  based  on  analysis  of  the 
contractor's  books,  accounting  records, 
and  other  related  data;  and 

(3)  Issuing  an  audit  report  to  the 
insurance/pension  specialist  for 
incorporation  into  the  final  CIPR  report. 

SubfMrt  242.74— Technical 
Repreaentatfcxi  at  Contractor  Faciiities 

242.7400   Qenerai. 

(a)  Contract  administration  offices 
(CAOs)  are  the  designated 
representatives  of  DoD  for  the 


administration  of  contracts.  Government 
activities  shall  use  CAOs  to  perform 
contract  administration  service 
functions  at  or  near  contractor  facilities 
(see  242.203(a)  (i)  and  (v)). 

(b)  Program  managers  may,  on 
occasion,  conclude  that  they  need 
technical  representation  in  contractor 
facilities  to  perform  non-contract 
administration  service  (CAS)  technical 
duties  and  to  provide  liaison,  guidance, 
and  assistance  on  systems  and 
programs.  In  these  cases,  the  program 
manager  may  assign  a  technical 
representative  under  the  procedures  in 
242.7401. 

(c)  A  technical  representative  is  a 
representative  of  a  DoD  program, 
project,  or  system  office  performing  non- 
CAS  technical  duties  at  or  near  a 
contractor  facility.  A  technical 
representative  is  not — 

(1)  A  representative  of  a  contract 
adndnistration  or  contract  audit 
component;  or 

(2)  A  contracting  officer's 
representative  (COR)  (see  201.602). 

(d)  The  number  of  technical 
representatives  should  be  kept  to  a 
minimum. 

242.7401    Procedures. 

(a)  When  the  program,  project,  or 
system  manager  determines  that  a 
technical  representative  is  required,  the 
manager  shall  issue  a  letter  of  intent  to 
the  contract  administration  office 
commander  listing  the  assignment 
location,  starting  and  ending  assignment 
dates,  technical  duties  assigned, 
delegation  authority,  and  support 
required  bom  the  contract 
administration  office. 

(b)  After  the  contract  administration 
office  (CAO)  and  the  manager  mutually 
agree  to  the  terms  of  the  assignment,  the 
manager  shall  furnish  copies  of  the 
assignment  letter  (and  subsequent 
termination  letter)  to  the  CAO, 
contracting  officer,  and  contractor,  at 
least  30  days  before  the  assignment  date 
(or  termination  date).  The  manager  shall 
continue  to  furnish  the  CAO  copies  of 
correspondence  relating  to  assigned 
technical  representatives  and  their 
functions. 

(c)  The  contract  administration  office 
normally  provides  the  technical 
representative  with  office  space, 
equipment,  supplies,  and  part-time 
clerical  support.  The  program,  project,  or 
system  manager  provides  supervision, 
technical  direction,  administrative 
services  (e.g.,  pay,  travel  maintenance 
of  personnel  records),  and,  when 
required  full-time  clerical  support. 

(d)  The  technical  representative  shall 
keep  the  contract  administration  office 


commander  fully  informed  of  matters 
discussed  with  the  contractor. 

11.  Part  244  is  revised  to  read  as 
follows: 

PART  244-SUBCONTRACTINQ 
POLiCiES  AND  PROCEDURES 

Sec 

Subpart  244.3— Contractors'  Purchasing 
Systems  Reviews 

244.301  Objective. 

244.303  Extent  of  review. 

244.304  Surveillance. 

244.305  Granting,  witiiholding.  or 
withdrawing  approval. 

244.305-70  Granting,  withholding,  or 
withdrawing  approval. 

Authority:  S  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

Subpart  244.3— Contractora' 
PurchasInQ  Systems  Reviewa 

244.301    Objective. 

The  administrative  contracting  officer 
(ACO)  is  responsible  for  reviewing  the 
contractor's  purchasing  systems. 
Members  of  other  organizations  such  as 
audit  or  program  management  activities 
should  not  conduct  separate  reviews  of 
a  contractor's  purchasing  system,  but 
may  participate  in  a  review  conducted 
for  the  ACO.  These  organizations  may, 
if  they  suspect  a  problem,  recommend 
that  the  ACO  initiate  a  special  review. 

244.303  Extent  of  review. 

Appendix  C  to  chapter  2  contains 
additional  guidance  for  conducting 
contractor's  purchasing  systems  reviews 
(CPSR)  and  other  purchasing  system 
reviews.  Normally,  the  purchasing 
system  analyst  (PSA)  conducts  these 
reviews  on  behalf  of  the  ACO. 
Departments/agencies  may  establish 
review  boards  to  evaluate  CPSR  reports 
before  the  PSA  submits  them  to  the 
ACO. 

244.304  Surveillance. 

(b)  The  ACO,  or  the  PSA  with  the 
concurrence  of  the  ACO,  may  initiate  a 
special  review  of  specific  weaknesses  in 
the  contractor's  purchasing  system.  The 
weaknesses,  for  example — 

(i)  May  arise  because  of — 

(A)  Major  changes  in  the  contractor's 
purchasing  policies,  procedures,  or  key 
personnel;  or 

(B)  Changes  in  plant  workload  or  type 
of  work. 

(ii)  May  be  discovered — 

(A)  During  reviews  of  subcontracts 
submitted  under  advance  notification 
and  consent  (FAR  subpart  44.2);  or 

(B)  From  information  provided  by 
Government  personnel. 
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M1308   arantlna,wttMMMng,or 
wttMMwkii  ippNMt 

244.309-70   Granting,  wtthhokllng,  or 


245.310-70  Contract  clause. 
Subfwt  a45.4-Vte«  and  R«nM  ef 


Use  this  subsection  instead  of  FAR 
44.305-2(c}  aod  44J05-^b>. 

(a)  At  tfas  GOBfklatiaB  of  tfae  ia-plant 
portion  of  the  review,  the  ACO  shall 
hold  an  exit  conference  with  the 
contractor.  At  the  conference,  the  ACO 
should — 

(1)  Present  the  review  team's 
recommendations,  siloed  by  the  ACO; 

(2)  Request  the  contractor  submit  its 
plan  for  conectiag  deficienciee  or 
making  improvemesia  within  15  days; 
and 

(3)  Not  comment  on  the  pending  or 
plaimed  decision  to  grant  or  witUbold 
approval  of  the  contractor's  purchasing 
system. 

(b)  When  a  contractor  advises  that  It 
has  corrected  deficiencies  that  led  the 
ACO  to  withhold  or  withdraw  the 
purchasing  system  approval,  the  ACO — 

(!)  Shall  request  the  PSA  to  perform  a 
foHow-up  review  to  verify  that  the 
contractor  has — 

(A)  Corrected  the  deficiencies;  and 

(B]  Implemented  any  other  ACO 
recommendations. 

(ii)  Should  ask  for  a  revfew  of 
purchasing  poDcies  and  procedures 
issaed  since  the  last  review. 

(c)  The  PSA  should  submit  the 
complete  report  to  the  ACO,  or  any 
department  or  agency  eetabUahed 
review  board,  within  10  days  after 
completion  of  the  io-plant  review. 

(d)  The  ACO  should  completely 
review  the  report  and  consider  the 
contractor's  response  before  making  a 
decision  on  granting,  withholding,  or 
withdrawing  purchaaing  system 
approval.  The  ACO  shall  notify  the 
contractor  of  the  decision  within  10  days 
after  receipt  of  the  report 

12.  Part  245  is  revised  to  read  as 
follows: 

PART  245-OOVERMMENT  PROPERTY 

8Mt 


124S.1- 

245.104    Review  and  comctian  ef 

contractor's  property  control  systama 


Property  ta( 

245.301  Definitions. 

245^02  PioviAogfadUties. 

245.302-1  Policy. 

245.302-2  Facilities  contracts. 

245.303  Providing  material. 

245^00-2  1 

245JQ»i 

245J07  PrevidiBtSfMclidl 

245.307-2  Acquiring  special  test  e<pilp«eat 

245.310  Providing  agancy-pecuOar  property. 


24S.4M  Polity 

245.403  Rental— Use  and  chaigiBaGbusa. 

245.405  Contracts  with  foreign  governments 

or  intefintfuuai  oigaiuzatfonvi 
245.407  Noo-Govenment  use  of  plant 

•quipaMiii 

Subpart  2<y.»   Managatnant  ot 
Qovarmnant  Pfoparty  In  ttia  Possaaalonof 


245.505  Records  and  reports  of  Government 

property. 
245.505-3  Records  of  material. 
245^506-5  Records  of  plant  eqvipinent. 
245.505-6  Special  reports  of  plant  eqaipment 
245.506-14  Reports  at  Goverameat  property. 

Subpart  M9.V  naportftig^  Radlstnbutton, 
ana  Dlapoaalof  Contractar  Rwanto^ 

245.601    Definitions. 

245.603  Disposal  methods. 
245.603-70    Contractor  performance  of 

plant  cJearanca  Aitfes. 
245.603-71    Dlepoaal  of  contractor 
inventory  for  NATO  cooperativo 
projects. 

245.604  Rastrictiane  on  purckaae  or  retentk» 
of  contractor  inventoiy. 

245.606-1  Submisaion. 
245.606-3  Acceptance. 
245.606-5  Instructions  for  preparing  and 

submitUng  schedule*  of  coatnctor 

inventory. 

245.607  Scrap. 
245.607-1  General 

24SJ07-2  Raeoverfaig  pvecioM  aelalh 
24&6a7-90  Scrap  warranty. 

245.608  Sdteaiog  of  contractor  inventory. 
245.608-1  General 

24&608-2  StaMlardscreeBiag. 
245.606-4  Limited  screeaing. 
245.606-5  Special  items  screening. 
245.606-7  Reimbursement  of  cost  for  transfer 

of  contractor  inventory. 
245.608-70  Contractor  Iineiitui  y 

redistiibutkm  systen  (GIR^ 
24Kne-7I  ReparUagoMlacReaiBgiadasMa) 

piapt  etjuipwent. 

245.609  Ekmatiana. 

245.610  Sale  of  sarplaa  contiactot  iaventory. 
245.610-1  Responsibility. 

245.610-3  Proceeds  of  sale. 

245.610-4  Contractor  inventory  in  foreign 

countries. 
M5.012  Removal  and  storage. 
245.S12-9  Special  storage  at  the 

riwain—iirs  axpnoae 
245.613  Property  diapoaal  datenrinationa. 

Subpart  245.70— Appelntmant  of  Property 


OtScara 

245.7001  SelectioiK  appointment,  and 

termination. 
MS.7WX  Daties  and  responsibilities  of  pfant 

clearance  ofucers. 

Subpart  24BJrt-Piaat  Claar^ioa  Forma 

245.7101  Panna. 

245.7101-1  Staadasd  roim  V,  Certificate  of 

Beleaae  of  a  Motor  Vehicle  (Agency 

Record  Copy]. 


245.7101-2  Standard  Form  1424,  Inventory 

Dtoposal  Report 
245.n01-3  DDFQnBll3t.CasiKCottectian 

VoBcheiL 
24S J\9irA  DDFormlMa  RaquisitioB  mad 

Invoice  Shipping  rionwnent 
245.710>-ft  DO  FoTBt  1342.  DoD  Property 

Record. 
245.7101-6  DD  Form  1348-1,  DoD  Single  Line 

Item  Release/Receipt  Document. 
245.7101-7  DD  Form  1635,  Plant  Clearance 

Case  Register. 
245.7101-8  DDForm  1837,  Notice  of. 

AcceptaBca  of  faiventory. 
245.7iair«  DD  Form  1898.  Report  of  Bxcesa 

and  SurpUa  Cootractof  Inventory. 
245.7101-10  DD  Form  184a  Re(|uast  for  Plant 

Qearance. 
245.7101-11  DD  Form  ie4t  Disposal 

Determination/ Approval 

Subpart  245.72— Spadat  btatmclana 

245.7200  Scope. 

245.7201  Performing  inventory  verifications 
and  determination  of  atlocability. 

245.7202  Establishing  a  plant  clearance  case. 
245.7209  Assigning  plant  clearance  case 

numbers. 

285.7204  Reporting  excesaud  surplus 
contractor  inventory. 

245.7205  Preperiag  inventory  disposal 
report 

Subpart  24S.79— Sato  of  Sorplua  Contractor 
Inventory 

245.7301  Policy 

245.7302  Plant  clearance  officer 
responsibilities. 

245.7309    Competitive  sales. 
248.7303-1    Property  descriptions. 
245.7303-2    Lotting. 
2«.73e8-3    Alternate  btda. 
245.7303-4    Basis  for  sale. 
24fiJ388-8    Uaihngliats. 

245.7304  bfaroMtbidprocedurea. 

245.7305  FonaalbidpraGedtiiea 

245 J305-1    Formal  inviUtions  for  bid. 
245.7305-2    Commerce  Business  DaUy  CCBD) 

notice. 
245.7308    Mandatory  terms  and  conditions— 

format  invitations. 
245.7308-1  Inspection. 
245.7309-2    Condition  and  Location  of 

Property. 
245.7306-3    Consideration  of  Bida. 
245.730e-«    Payment. 
245.7306-6    Tilte. 
245J308-8    DeUvery  and  Removal  of 

Property. 
2457306-7    Default 
245.7308-8    Variations  in  Quantity  or 

Weight. 
248.7308-P    Wei^iing. 
245.7308-10    RiskotLaao. 
245.7308-11    Uability. 
245.7308-12    Otai  StelaneirtK 
24&7308-13   BUgibility  of  Bidders. 
245.7308-14    Claims  Uability. 
245.7307    Spedol  c«wdHtons>-foH«rt 

tawitations. 
245.7307-1    Demilitarization. 
245.7307-2    Performance  Boad. 
245.7307-3   Liability  and  Insurance. 
245.7307-4    Dangerous  Property. 
248.7307-6    Controlled  Substances. 


245.7307-8    Radioactive  Material. 
245.7307-7    Scrap  Warranty. 
24S.7307-8    Antitrust  Clearance. 
245.7308    Optional  conditions. 
245.7308-1    Sales  and  Use  Tax  Liability. 
245.7308-2    Safety.  Security,  and  Fire 

Regulations. 
245.7308-3    Bid  Deposits. 
245.7308-4    Other  Special  Conditions. 
245.7308-5    Bid  Opening. 

245.7310  Approval  of  sale. 
245.7310-1    Evaluation  of  Bids.    O- 
245.7310-2    Awards.  ^- 
245.7310-3    Antitrust  notification. 

245.7311  Non-competitive  sales. 
245.7311-1    General. 
245.7311-2    lustification. 

Authority:  5  U.S.C.  301.10  U.S.C.  2202.  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

Subpart  245.1— General 

245.104    Revlow  and  correction  of 
contractor'a  property  control  systema. 

(a)  The  property  administrator  shall 
perform  property  administration  in 
accordance  with  DoD  4275.5-M,  Manual 
for  the  Performance  of  Contract  Property 
Administration. 

Subpart  245.3— Providing  Govemntent 
Property  to  Contractors 

245.301    Dafinitiona. 

Facilities  project  means  a 
Govenunent  project  to  provide, 
modernize  or  replace  facilities  for  use  by 
a  contractor  in  performing  a 
Government  contract  or  subcontract. 

Industrial  plant  equipment-  (IPE) 
means  plant  equipment  with  an 
acquisition  cost  of  $5,000  or  more  used 
for  cutting,  abrading,  grinding,  shaping, 
forming,  joining,  testing,  measuring, 
heating,  treating,  or  otherwise  altering 
the  physical  electrical  or  chemical 
properties  of  materials,  components  or 
end  items  entailed  in  manufacturing, 
maintenance,  supply,  processing, 
assembly,  or  research  and  development 
operations.  IPE  is  further  identified  in 
AR  700-43/NAVSUP  PUB  5009/ AFM  7fr- 
9/DLAM  4215.1,  Management  of 
Defense-Owned  Industrial  Plant 
Equipment. 

Mapping,  charting,  and  geodesy 
(MC&G)  property  is  defined  in  the 
clause  at  252.245-7000,  Government 
Furnished  Mapping,  Charting  and 
Geodesy  Property. 

Other  plant  equipment  (OPE)  means 
plant  equipment  regardless  of  dollar 
value,  used  in  or  in  conjunction  with  the 
manufacture  of  components  or  end  items 
relative  to  maintenance,  supply, 
processing,  assembly  or  research  and 
development  operations.  OPE  excludes 
equipment  categorized  as  IPE. 

Provide  means  either  to  furnish,  as  in 
Government-furnished  property,  or  to 


acquire,  as  in  contractor  acquired 
property. 

245.302    Providing  facHitiaa. 

245.302-1    Policy. 

(a)(4)(A)  Comply  with  DoD  Directive 
42^5.5,  Acquisition  and  Management  of 
Industrial  Resources,  in  processing  a 
request  for  facilities.  Submit  requests  for 
approval  of  facilities  projects — 

(1)  To  the  Secretaries  of  the  Military 
Departments  and  the  directors  of 
defense  agencies  for  Government- 
owned  facilities  projects  if  the  project — 

[i)  Is  a  research  and  development- 
fimded  effort  not  exceeding  $3  million 
per  fiscal  year;  or 

(ii)  Is  funded  from  procurement 
appropriations,  approved  on  a  location 
basis,  and  does  not  exceed  $5  million  for 
all  property  efforts  during  one  Bscal 
yean  or 

{2)  To  the  officials  in  paragraph 
(a)(4)(A)(7)  or  a  designee  no  lower  than 
the  Assistant  Secretary  level  if  the 
project — 

[i]  Is  in  support  of  a  major  system  or 
subsystem  (including  ammunition- 
related  projects);  and 

{ii)  The  total  investment  will  not 
exceed  $25  million  during  the  projected 
acquisition  or  maintenance  effort;  or 

(5)  To  DASD{P&L)(PS)  for  projects 
exceeding  the  Umitations  in  paragraphs 
(a)(4)(A)  (;)  and  (2). 

(B)  The  contracting  officer  shall 
coordinate  the  Determination  and 
Finding  with  the  program  or  project 
manager. 

(C)  Departments  and  agencies  must 
submit  reports  or  facilities  projects  to 
the  House  and  Senate  Armed  Services 
Committees — 

(1)  At  least  30  days  before  starting 
facilities  projects  involving  real  property 
(10  U.S.C.  2662);  and 

[2]  In  advance  of  starting  construction 
for  a  facilities  project  regardless  of  cost. 

Use  DD  Form  1391,  Fiscal  Year  19 , 

Military  Construction  Project  Data,  to 
notify  congressional  committees  of 
projects  which  are  not  included  in  the 
annual  budget 

(b)(l)(A)Before  acquiring  industrial 
plant  equipment  with  an  item 
acquisition  cost  of  $10,000  or  more — 

[1)  Submit  a  DD  Form  1419,  DoD 
Industrial  Plant  Equipment  Requisition, 
to  the  Defense  Industrial  Plant 
Equipment  Center  (DIPEC),  Memphis, 
TN  38114,  in  accordance  with  AR  700- 
43/NAVSUP  PUB  5009/ AFM  78-0/ 
DLAM  4215.1,  Management  of  Defense- 
Owned  Industrial  Plant  Equipment,  to 
determine  whether  existing,  reallocable 
Government  owned  facilities  can  be 
used. 


[2)  Do  not  acquire  any  item  listed  on 
the  DD  Form  1419  until  a  certificate  of 
nonavailability  is  received  from  DIPEC. 

(B)  The  adndnistrative  contracting 
officer  submits  contractor  requests  to 
acquire  automatic  data  processing 
equipment  to  the  Director.  Defense 
Automation  Resources  Information 
Center  (ATTN:  DARIC-R),  Cameron 
Station,  Alexandria,  VA  22304-6100,  in 
accordance  with  DoD  7950.1-M,  Defense 
Automation  Resources  Management 
Manual. 

245.302-2    Facilities  contracts. 

Terminate  facilities  contracts  when 
Government  production  and  research 
property  is  no  longer  required  for  the 
performance  of  Government  contracts  or 
subcontracts,  unless  termination  is  not 
in  the  best  interest  of  the  Government. 
The  contractor  is  not  allowed  to  extend 
the  time  for  use  of  property  provided 
under  the  facilities  contract  without 
Government  authorization. 

245.303    Providing  material 

245.303-2    Procedure*. 

When  a  contractor  will  be  responsible 
for  preparing  requisitioning 
documentation,  include  in  the  contract 
the  requirement  to  prepare  the 
documentation  in  accordance  with  DoD 
4000.25-1-M,  Manual  for  Military 
Standard  Requisitioning  and  Issue 
Procedures  (MILSTRIP).  Copies  are 
available  from  the  address  cited  at 
251.102(e)2.b(2).  . 

245.306  Providing  special  tooling. 
Before  the  contractor  acquires  special 

tooling,  the  contracting  officer  myst 
obtain  a  written  evaluation  from  the 
appropriate  technical  specialist  that  the 
property  is  needed  and  properly 
classified. 

245.307  Providing  spacial  test  equlpmant 

245.307-2    Acquiring  special  teat 
equipment 

(b)  Notice  and  approval.  (1)  The 
review  requires  a  written  evaluation 
from  the  appropriate  technical 
speciaUst. 

245.310   Providing  agency-peculiar 
property. 

(c)  All  Government-furnished 
mapping,  charting  and  geodesy  (MC&G) 
property  is  under  the  control  of  the 
Director,  Defense  Mapping  Agency 
(DMA).  (See  DoD  Directive  5105.40, 
Defense  Mapping  Agency  (DMA)). 

(i)  MC&G  property  shall  not  be 
dupUcated,  copied,  or  otherwise 
reproduced  for  purposes  other  than 
those  necessary  for  contract 
performance. 
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/  Yd.  86.  No.  n  /  ThOTfay.  Ftbnary  M.  1991  /  Wnpimed  Rulea 


(tt)  UfflB  cBBpktioK  el  ceateact 
pntfciwiaarti  th«  coatractinf  aflkaat 
shal^ 

(A)  CoaUfit  thft  Diractor.  E)lflA(PP). 
8613  Lm  HiflbMwy.  Faii£ut.  V^  22081- 
2137  for  diapositioD  iastnictkMM; 

(B)  Dinet  Aa  Gootiactar  t»  dMtit^  or 
return  aB  Govannnant-fumtthad  UC&G 
profMrty  not  coMioMd  during  contract 
perfotmanca;  aad 

(Q  Syectfy  tba  daatination  and  meana 
of  shipmant  for  laatetial  to  be  retutnad 
to  the  Government 


24S410-70 

Use  the  dauae  at  252045-7000. 
Govemment-Fumisfaed  Mapping 
ChartiDg  and  Geodesy  CMC&G] 
property,  fa.  aolidtationa  and  contracts 
when  MCG  property  Is  to  be  furnished. 

of 


24M01 

"Government  oaa*  facludea  oae  on 
contracts  for  foreign  military  salea.  Use 
on  contracts  for  foreign  military  sales 
shall  be  on  a  rent-f 


In  accordance  with  DaD  IXrectiTe 
2140.2.  Recoupment  of  Nonrecurring 
Costa  on  Sales  of  U.S.  Ptoducts  and 
Technology.  DoD  shall  recover  a  fair 
share  of  nonrecurring  cost  for  special 
tooling  and  special  teat  equipment  (ST/ 
STE).  Where  the  recoupment  threaholcfa 
are  not  met  the  contracting  officer  shall 
assess  equitable  charges  forST/STE 
when  adminiatnittvaty  pneticable. 


(1)  Appporal.  A  contractot  may  use 
Govemmeat  produetioR  and  research 
property  on  work  for  foreign 
governments  and  international 
organizations  only  when  approved  in 
writing  by  tfaa  csniractiBg  officer  hanring 
cognizance  of  the  property.  The 
contracting  officer  diatt  grant  approval 
only  ii — 

(i]  The  use  will  not  intesfete  with 
foreseeable  requirements  of  the  USl; 
and 

(ii]  For  a  direct  eoflmcrcial  sale,  the 
foreign  country  or  fatemational 
organizati«B  wooM  ba  aotborisad  to 
cooliact  widi  tlw  departeent  coneeraad 
under  tbe  Aima  Acport  Cbatrvl  Ad 

(2)  Uk»  ckar^t,  (t)Th*  Use  and 
Charge*  cbosa  ia  appficaU*  OB  diact 
commexdal  salea  to  Ssreign 
govemmaattaor  bMatnatteiaat 
organizatie— . 

(U)  WhMi  a  pvtfeaisr  fcre^ 
government  oriatenatknal 
organization  has  funded  the  < 


of  specfftc  prnAirttoa  aod  caaeardi 
property,  do  not  assess  the  foreign 
government  or  fatemational 
organization  rental  charges  or 
nonrecurring  recoupments  fot  the  uae  of 
such  property. 

(3)  Waivers,  ffl  Rental  charges  for  uaa 
of  U.S.  production  and  reaearch  property 
on  commercial  sales  tranaactionB  to  the 
Government  of  Canada  are  waived  for 
all  commercial  contracts.  This  waiver  is 
based  on  an  understanding  wherefa  the 
Government  of  Canada  has  agreed  to 
waive  its  rental  charges. 

(iiytequests  for  waivers  or  reduction 
of  charges  for  the  use  of  Government 
facilities  on  work  for  foreign 
governments  or  mtemafional 
organizations  shall  be  submitted  to  die 
contracting  officer  who  shall  refer  the 
matter  ttirough  contracting  channels.  In 
response  to  these  requests,  approvals 
may  be  granted  only  by  the  Director. 
Defense  Security  Assistance  Agency  for 
particular  sales  which  are  consistent 
with  paragraph  (iHiii)  of  this  section. 

24&407 


(a)(i)  Non-GovemsMnt  oae  <^ 
fadustiial  piaal  eqwipnieat  (IPE) 
exceedfng  25  permit  requires  prior 
approval  of  the— 

(A)  Assiatant  Secretary  of  the  Army 
(RDftA^ 

(B)  Assistant  Secretwy  of  the  Navy 
(RD&AX 

(C)  Assistant  Saoetaiy  of  the  Air 
Force  (AcqoisMoa);  or 

(D)  Director,  Defense  Logistics 
Agency. 

(ii)  Tb«  authonty  tai  paragrapk  fa)^) 
of  this  secttott  may  ba  dalafatsd  to  tbe 
head  of  a  contracting  activity.  Any 
redeksgatiaB  veqaire*  the  appeoval  of 
QASD(PtLHDASn(l/igiaHs»)K 

(iii)  To  detemune  percentage^ 

(A^  CaaBpata  tie  percentage  of  non- 
GowemmeBl  oaa  on  tiaa  av^lable  Ibr 
use.  Uaa  cosrtrador^s  normal  work 
schedule  aa  represaalad  by  9la 
scheduled  production  sfatft  Imbsl 

(^  Use  a  base  tfeosa  period  nrtiidi  is 
neither  less  than  three  monteaor  arare 
thanonayeat. 

(C)  Use  may  be  averaged  at  a  stegl* 
plant  for  all  hems  costing  las*  thai 
$25,000. 

(iv)  CoBtoactas*  sfaMiM  sabarat 
requests  for  aeo-GevMBBMBt  asa  of  IPE 
to  tha  ceolract  adniniBtratioB  offica  at 
least  six  weeks  before  tha  promoted  as*. 
The  requests  shaB  aKtodr. 

(A)  Total  Bambaraad  acquisition  coat 
oflFBitsiMcaad 

W  Far  aach  aaft  of  IPS  witir  SI 
acquisilioB  eaat  ef  |B5,009or  bkit*,  aa 
itemized  list  faduding  nomendature. 


plant  equipaieat  code,  year  of . 
manufacture  and  aequhttion  cost 

(v)  Approving  offidala  shall  retafa  fbi 
periodic  review,  docaxBentatfon  of  the 
circumatmsea  jaatilyiBg  non- 
Govemment  use  of  IPE. 

Qovammant  Propartf  fei»  tfw 
Poaaasalon  of  Cofitraeforo 

245.605    Recordaandrepertaaf   - 


245.605-3    Racordaof 

(f)  MulUcontract  cost  and  material 
control. — (2)  Criteria,  (ii)  If  adequate 
controls  are  m  place  to  meet  tfie 
requirements  of  tha  daase  at  252.242- 
7004,  Material  Management  and 
Accounting  System,  the  contractor's 
materia)  control  system  may  physically 
commfagle  faventoriea  that  nay  include 
materials  for  which  costs  are  charged  or 
idlocated  to  fixed-price,  eoat- 
raiBibursamaaU  and  commercial 
contracts.  Govemment-fumisiied 
material  (GFM)  may  not  be  physically 
ansHiBglod  with  odMT  antetial,  nor 
may  GFM  be  used  oo  contractor's 
commercial  work. 

245J05-5   Racerda  of  plaat  aqatpawat 

(a)  The  contractor  may  uae  DD  Fwrn 
1M2;  DoD  Property  Recmd,  as  a  soarce 
document  for  setting  ap  presoibed 
records. 


245.605-5 

eqiilpiiiaaL 


Special  rapocta  of  piaot 


IW  contractor  ahaU  prepare  a  IH> 
Form  1342  in  accordance  with 
fastraetiona  eoatained  fa  AR  760-43/ 
NA  VSUP  PUB  SeOB/AFM  78-0/DLA14 
4215>,1.  Kiaaetemenl  of  OafeneeOwaed 
Industrial  naat  Equipment  [WE}— 

(1)  Upon  lacaipt  and  acceptance  of 
eadi  item  of  VE  iadudiag  items  which, 
though  part  af  a  BMurafacturing  system, 
wohU  odiemrisa  qnalify  as  IPE; 

(2)  Whenever  raafor  changes  occur  fa 
the  data  initieUy  submitted  to  DtFVC  [as 
spedfied  by  DLAM  4215.1): 

(3)  WacR  general  purpose  components 
of  specfal  test  eqinprnent  which 
otherwise  qinlify  a*  IPE  are  no  longer 
required  for  the  purpose  authorfaed  or 
provided;  or 

(4)  When  disposal  is  completed. 
245JQ6-14 


(1)  The  contraelor's  property  control 
system  sheR  provide  an  anmral  report 
foreenCracts  with  GovemmeRt 
property — 

(i)  Pisr  aS  DoQ  property  far  which  tbe 
contractor  i*  aceoantaUie; 


fladbal  Aigiiter  /  ¥ipl  Sft.  Wo.  81  /  JhmadKy.  Vdumry  14. 1991  /  j^ayae^  Itrfes  mi 


(ii)  Prepared  fa  aooardanoe  artth  Ae 
requirements  of  DD  Fobb  M62,DbD 
Property  fa  the  Custody  of  Contractors, 
or  approved  aifli*9tate.  iaduding 
iaatmotiaas  aa  4he  aevease  -af  lAe  fonai; 
and 

(iiO-Fui^Ml.  iaidafdUcMe,  te  Hhe 
preparer  adBiaistaaior  oa  later  ithaB 
October  81  aif  aacfa  year. 

(2)  Mne  omftDBOtaas  an  wcpaaaaMe 
far  jqpartiqg  all  Gwemmrnt  fsnpwrty 
accountable  4e  4he  ■oontract  teoladiBg 
that  at  at^Kxmtsactsr  BBd  aheanate 
locations. 

Subpart  245 J— Raportioa. 
Rodltftrlbutloo,  and  DtopoBal-of 
Contractor  Invofttoiy 

245.601    DJliiiluws. 

(1)  Conttoikd  stdfstanvea  means— 
ft)  Nareeifie.  depressant  sffanilant  or 

hallucinogenic  drtQ-orai/bstauce; 

(ii)  Any  ottief  drug  or  substance 
couti  oiled  tmder  4itle  9  mTOB 
Comprehensive  Drug  Abuse  iPrevsntion 
and  CoBtrd  Act-tff  ISfB;  or 

(iii)  A  drag  or  substance  required  "to 
be  coutiinled  by  fateruatiuiiul  treaty, 
convention  tir  protooon. 

(2)  DeBiiUtaiization  laeans  "flie  act  of 
detrtroyinglfae  offensivB  or  defensive 
dharactensfics  tx  eqtnpment  or  material 
to  prevent  their  fnrfter  ndHtary  or  lethal 
use. 

(3)  Produptiam  annqp  aoaaas  aateiial 
left  over  from  the  normal  produotiaa 
process  that  has  only  remelting  or 
reprocessing  value,  e.g.,  textile  and 
melid  flUppiags,  'hiinings,  and  iiaulty 


(4)  SermioeaUeerasMefnpertsr 
means  property  that  bas  a  'puieatial  ifor 
use  or  sale  value  "as  is"  or  with  minor 
repairs  or  aherations;  only  property  in 
Federal  Condttimi<3ode8  Al.  A2.  A4. 
A5,  Bl,  B2,  M,  B6,  ¥7,  erTC  {see  2/ISXm- 
5). 

246401   AMpaealmaibBils 

245.603-70   Contractor  pwlormane*  Of 
plant  claaranca  dutiaa, 

(a)  Authoazatioa.  {!]  jContcact 
administratian  xtffices  {CAQa|i  may 
authorize  .aelactedxffl&tractoES  to 
perfocm  certafa  plant -dearaBoe 
functions  if— 

(i)  A  plant  clearance  officer  is  on  site 
at  the  factfity  Wbow  'feeoeBtoactofs 
property  dispesal  funotioB  operalea;  aad 

1^  Tbe  vehane  of  idant^dearaBoe 
warrants  iperfiarmaBoe  iby  ibe  caatoadBE. 

(2)  The  written  aMthnrizHtianafaHH.  as 
a  minimum — 

(i)  Deai9>ate  the  cacAracAar  as  «n 
"acorediied  <oaairaatDr": 

Hij  Meatify^beplant  claaxasux; 
actions  itaiM|iedbrmed:  and 


itfiDfitafteABt  She  GoaennBeBtamy 
cancel  part  of  or  allalf  tlie  ailiiuilLaCun 
to  perfoDD  jdaatvdaaaBoe  aotians. 

^  Gaveimaiaat*TexaJgbt<iad 
assistance.  -{Ij  Aa  raatrafif 
arimfaiatBsiioa  offiee  ariM  ^nsa 
evalaaMttiaf  *^  oaBlaaolar'a 
perfiBEmM>ce>of  the  plant  oleasaBoe 
function  and  Bay  oaneotiweti 
laqaiiad. 

(2)  Ike  jdant  cleaaaDoe  i 

[ii  JWabinte  the  adequacy  andfinasn 
coED^dianoe  maik  contaacter  procaduiea; 

{i^  Easare  diser«qMaoies  aae  promptly 
resolved; 

(iii)  Advise  the  eontractn  i 
and  faventory  schedule  requirements; 

(iv)  Respond  to  contractor  requests  to 
withdraw  Govemment-Auaiished 
property  frxun  faventoiy  schedules; 

(vj  Evduate  jihysicaL  quanfitative, 
and  tedmlcal  dlocafaOity  t£  «v»ntrar.tfy 
faventoiy  prior  to  ffisposal: 

Ivl)  Dlract^untEaCtor  lo  delay 
dispori&on  <if  jmoallacable  favanlory 
pencBng  a  contracting  officer  decisian; 

jvii)  With  the  x:ontEactQr's.a8siataBoe. 
establiA  cnledalorieviewand 
approval  of  contrador  disposal 
decisiona: 

tvffi)  rnmplete  £ist  endarsement 
section  oTDD  Form  3MII  £eqaest  iar 
Plant  Cleaiance.  on  «»fpp?ffif  from  plant 
dftaraace  afficets  al  prime  coattad 
admlnlatzatioB  offices  for  the  diMNfual  af 
subcontractor  faventory;  forward 
faventory  sohedules  to  tbe«oatrac4or  for 
processing:  and  Jorwasd  campleted  caae 
file  ta  the-refectii^  ACtiid^  and 

J[ix]  WodL  Mdth  ihe  coatraotoc. 
screenera.  and  buyers  to  ensure  that  the 
Government  .receives  mavimniy 
reutilization  .and  diwpoaal  proceeds. 

|cj  Accredited  coataicUirpkat 
clearance  j'unctions.'The  acoredited 
contractor  «h«tl — 
,  (1)  Ensure  faventoiy  acbedule 
acceptability.  Uae  DD  Food  1637.  Notiae 
of  Accpptance  irf  lavflnlory.  ffdeaired; 

(2)  Suspend  4i4)ositioa  of  jM^porfy 
when  asaets  ABB  determined 
nonallocable  (FAR  45.606-3); 

(3)  Obtafa  plant  clearance  officer 
appfoval  for  wMidsawal  of  Government 
funaaBed  prcperty  Abbs  in  neatui  j 
sdmdnles  @PAS4SJM6-^ 

(4)  OelBDmne  method  cf  dispose 
under  eetabUdied  priorifies  and 
dooBBUBt  i^pos^  .dedaieBS  and 
antinna; 

(5)  Aaaign-die  aBtanatic  release  date 
and  the  surplus  releaae  date; 

(6)  Initiate  prescribed  screeimgand 
effect  resulting  transfers  and  donatims; 

(8)  Account  for  disposal  ^«B 
contractor  faventory  andappbcafion  ef 
proceeds  and  submit  to  thefftaift 
clearance  officer  a  Standard  Form  1424, 


laaurileii  roapaeaHtepert  er 
equivaleaft; 

(9)  Release  pwporty  to -rfi^tyle  donees 
and  BMiintaHi  <tbe -den  AAe  property  <Se 
(Fi3l«5Jn9); 

i^vj  nepare,  approve,  'S^gn,  and 
meintaSn  «ffieid  plaiA  demauue  files 
aBareqened  forms  ISCTWI^ 

(11)  Neft  conduct -negofiated  sales  of 
surplus  contractor  Inventoiy;  and 

[Vsj  TWWy  ore  tsontractmg  ofBcer  in 
awranoe  ^^aen  nicMling  ^n  property 
being  sdA. 

24SJ02-7I 
wantoryic 

jaj  North  Adantie  buty 
Oiganiaatiaa  (I)M30)  ooopeoBlnfe 

project  _  ^  _^ 

provisions  of  jomtly  acquired  prqperty 
without  regard  to  any  appficable 
dispaBal  laats  cf  tbe  <IS. 

4b}  Oiqxjaalcfaacfa  property  nay  . 
indadealsansferBf  <dw  U.S.  Merest  In 
the  paapatly  IB  one  ^  the  <Kfaer 
governments  participating  fa  the 
agreements,  or  the  sale  of  the  proper^. 

(c)  Disposal  or  payment  for  the 
%wnnrt)rade 'rf  any  U.S.  interest  ^faall 
t>e'Baden  acssordance '^^mtuie  terms  trf 
lae  project 'agreement 

245604    nestrtctlonson 

— . — ^»  —  ^M 
rvnoBooof 


ilj  GoateaclBES  antbanaed  to  adl 
faveaiaqr  ivy  ant  imuBriiigly  aeH  Ibe 
inaeBtary  ts  any  fBrsaa  nr -ftat  paraoB^ 
asBttt  aaipHyiee.  tor  bomcfaaU  member 
ifihsliiisMii 

(i)  Is  a  civilian  employee  af  &e  OckD  «r 
the  U.S.  Coast  Guard:  or 

till  h  a  member  df  fhe  aimed  loues -of 
the  U.S..  faduding  the  Coast  Guard;  and 

(iii)  Has  any  functional  nr  supeivisory 
responsibilities  for  or  withm  &e  Defense 
Reutilization  and  Maiketing  PiDgram.  or 
for  tire  ftsposal  tff  contractor  Inventory. 

(2)f9  A  contractor's. authority  to 
approve  a  silbcontractof  s  sale, 
purchase,  or  retention  at  less  than  cost 
and  4ie  auboortb-aoter'a  autfierity  to  sell, 
purchase,  er  retam  at  less  titan  cost  if 
appmved  by  a  bi^er-tier  contractor, 
does  not  fadude  authority  lo  approve — 

(AJ  A  sale  by  a  subcontxactor  ie  ^ 
nextnhJBberiaar  contiactar  or  to  aa 
affiUale  Bfaiichi»nkiaator<ariifitbe 
subcantaadar  ar 

(B)  Aaale,  pordiase,  or  retention  at 
less  than -cost,  by  a  subcontractor 
affiliated  with  the  next  bigjier-tier 
contractor. 

(iiQ  Hie  aoitten  approval  of  tbe  plant 
deartince  ^tSicer  is  jequised  for  each 
exduded  sale,  purdtase,  orjelantioB  at 
less  than  ooat 

(^The-oemtractorahaM  demitftarize 
contractor  faventory  possessing 
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offeiuive  or  defense  cbaracteriatics.  and 
not  required  within  the  DoD,  in 
accordance  with  Defense 
Demilitaiixation  Manual.  DoD  416021- 
M-1.  In  unusual  cases  the  contracting 
ofBcer  may  authorixe  the  purchaser  to 
perform  the  demilitarization;  however, 
the  purchaser  shall  not  be  granted  such 
authorization  if  the  inventory  is 
dangerous  to  life  or  property. 

(3)  Qassified  contractor  inventory 
shall  be  disposed  of  in  accordance  with 
applicable  security  regulations  or  as 
directed  by  the  contracting  officer. 

(4)  Contractor  inventory  dangerous  to 
pubUc  health  or  safety  shall  not  be 
donated  or  otherwise  disposed  of  unless 
rendered  innocuous  or  imtil  adequate 
safeguards  have  been  provided. 


(b)  Inventory  schedule  certificates  will 
be  signed  only  by  authorized  contractor 
representatives  having  the  authority  to 
commit  the  contractor  in  contractual 
matters. 

(a)  If  the  schedules  are  acceptable,  the 
plant  clearance  officer  shall,  within  15 
days,  complete  and  send  the  contractor 
a  DD  Form  1637,  Notice  of  Acceptance 
of  Inventory. 

(b)  To  assist  in  verifying  inventory 
allocability,  the  plant  clearance  officer 
should  review  the  contractor's  recent 
purchases  of  similar  material,  plans  for 
current  and  scheduled  production,  stock 
record  cards:  and  bills  of  material  (also 
see  245.7201). 

240.00^4   iHetniCilowe  for  preparinQ  and 
of 


(d)  GeneralinsUvctions  for 
completing  forma.  (4)  The  contractor 
shall  use  the  following  codes  together 
with  the  disposal  codes  1  throu^  9,  X. 
and  5  (e.g.,  AL  F7,  SS)  to  indicate  the 
condition  of  the  property— 

A— New.  usad.  repaired,  or  reconditioned 
property;  Mrviceable  and  issuable  to  all 
cuatomera  without  limitations  or  restrictions; 
includes  material  with  remaining  shelf  life  of 
mora  tlian  six  months. 

B— New,  used,  repaired,  or  reconditioned 
property;  aerviceable  and  issuable  or  for  its 
intended  purpose  but  restricted  from  issue  to 
specific  units,  activities,  or  geographical 
areas  because  of  its  limited  usefulness  or 
short  service-life  expectancy;  includes 
material  and  remaining  sheUT  life  of  three  to 
six  months. 

F — Economically  reparable  property  which 
requires  repair,  overhaul  or  reconditioning; 
includes  reparalrie  items  which  are 
radioactively  contaminated. 

H — Property  which  has  been  determined  to 
be  unserviceable  and  does  not  meet  repair 
criteria 


S— Property  that  has  no  value  except  for  its 
basic  material  content. 

(e)  Inatructiona  for  completing 
apecific  fbrma.—ii)  Inventory  Schedule 
D  (Special  Tooling  and  Special  Teat 
Equipment)  (SP 1432).— (ii)  Deacription. 
For  termination  inventory  included  in  a 
settlement  proposal  include  cost  of 
inventory  acquired  for  performance  of 
the  entire  contract  in  column  Fl  and  cost 
of  inventory  acquired  solely  for  the 
terminated  portion  of  the  contract  in 
column  F2.  Cost  of  inventory  acquired 
for  the  entire  contract  must  be  prorated 
between  the  terminated  and 
nonterminated  portions. 

245.607    Scrap. 

245.607-1    GenereL 

(a)(i)  The  contractor  may  request  a 
pre-inventory  scrap  determination  if 
inventory  is  considered  without  value 
except  for  scrap.  If  approved,  the  plant 
clearance  officer  will  establish  a  plant 
clearance  case  and  perform  limited 
screening. 

(iij  If  the  contractor  has  an  approved 
scrap  procedure,  routine  disposal  of 
production  scrap  and  spoilage  is 
authorized,  and  a  plant  clearance  case  is 
unnecessary.  The  contractor  may 
similarly  dispose  of  worn,  broken, 
mutilated,  or  otherwise  rejected  parts 
from  overhaul  and  repair  contracts  with 
the  approval  of  the  plant  clearance 
officer. 

(ill]  In  addition  to  segregating  scrap  to 
obtain  the  highest  proceeds,  the 
contractor  may  also  consolidate  sales  of 
Government  and  non-Government  scrap 
if  approved  by  the  plant  clearance 
officer.  When  a  consolidated  sale  is 
approved,  the  plant  clearance  officer 
shall  waive  the  scrap  warranty  required 
at  245.607-70. 

(iv)  When  a  contractor's  approved 
scrap  procedure  does  not  require 
physical  segregation  of  Government- 
and  contractor-owned  scrap,  the  plant 
clearance  officer  shall  ensure  the 
proceeds  of  scrap  sale  are  equitably 
distributed. 

24SJ07-2   Reoovertng  predoua  metals. 

(b)  The  plant  clearance  officer  shall 
obtain  disposition  instructions  from  the 
Defense  Reutilization  and  Marketing 
Service,  ATTN:  DRMS-OCR,  74  N. 
Washington  Avenue,  Battle  Creek,  MI 
49017-3092,  for  the  following,  including 
scrap  bearing  and  items  containing 
recoverable  quantities: 

(i)  SUver, 

(u)  Gold: 

(iii)  Platinum 

(iv)  Palladium: 

(v)  Rhodium: 

(vi)  Iridium: 


(vii)  Osmium;  and 
(viii)  Ruthenium. 

245.607-70   Scrap  warranty. 

(a)  If  the  contractor  sells  its  inventory 
as  scrap  to  anyone,  including  a  holding 
contractor,  the  contractor  shall  include 
in  the  sales  contract  a  signed  copy  of 
DD  Form  1639,  Scrap  Warranty. 

(b)  The  contracting  officer  may 
release  the  contractor  from  the  terms  of 
the  scrap  warranty  in  return  for 
consideration  paid  to  the  Government. 
The  consideration  will  represent  the 
difference  between — 

(1)  The  sale  price  of  the  scrap;  and 

(2)  A  fair  and  reasonable  price  of  the 
contractor  inventory  if  it  had  been  sold 
for  purposes  other  Uian  scrap. 

(c)  lie  contractor  shall  pay  the 
consideration  to  the  Government  and 
the  Government  may  execute  the 
release  even  though  the  contract 
containing  the  warranty  was  not  made 
directly  with  the  Government. 

(d)  If  the  firet  buyer  of  the  scrap 
resells  it  to  a  second  buyer,  the  first 
buyer  shall  obtain  a  scrap  warranty 
from  the  second  buyer.  Upon  receipt 
bt>m  the  firat  buyer  of  the  second 
buyer's  scrap  warranty,  the  Government 
may  release  the  first  buyer  from  liability 
under  the  warranty  executed  by  the  first 
buyer. 

245.606   Screening  of  contractor 
Inventory. 

245.606-1    QeneraL 

(a)  The  plant  clearance  officer  shall 
arrange  for  inspection  of  property  at  the 
contractor's  plant  if  requested  by  a 
prospective  transferee. 

245.606-2    Standard  acrewUng. 

(b)(1)  For  the  first  30  days,  property 
screening  will  be  limited  to  the 
contracting  agency  and  the  requiring 
agency,  when  they  are  not  the  same.  The 
requiring  agency  shall  have  priority  for 
retention  of  listed  items. 

245.606-4   UmitodecrMnino. 

(a)(2)  Public  airports,  service 
educational  activities,  and  State 
agencies  for  surplus  property  may 
screen  and  select  property  on  a  first- 
come,  first-served  basis. 

245.606-5   Special  HMnaecroMiine. 

(a)  Special  teat  equipment  with 
atandard  componenta.  (1)  The  contractor 
shall  report  any  excess  special  test 
equipment  (STE)  using  SF 1432, 
Inventory  Schedule  D  (Special  Tooling 
and  Special  Test  Equipment).  The 
contractor  shall  list  and  describe  on  the 
inventory  schedule  aU  general-purpose 
components  which,  if  economically 


Eefeal  BugiftBf ./  V-g^.  ^t^aij.  jfatfday,  Febwaiy  Mv^lflBl  /  ft^potad  totes 


€14B 


aeveraUe  frem  the  SI^  woald 
otherwise  be  clasaified  as  indastrial 
plant  equipment  (IPE),  other  pkuat 
equipment  (OPE),  or  automatic  data 
orooeesing  equipment  {ADP*.). 

(2)  The  plant  clearance  officer  will 
penfoum  Ike  initial  acreening  of  the 
composite  STE  unit. 

(A)  If  tbeGQolracting  department/ 
agency  and  the  requiring  department/ 
agency  decline  Ae  STE  or  iite  standaoid 
compeaents  or  do  noi  approve  Ifaeir 
transfer  to  another  contract:  then, 

(B)  The  plant  dearanoe  officer  will 
screen  the  STE  and  any  eeverable 
componraits  with  the — 

lli  General  Services  Admiaistraiion — 
STE  unit  less  any  standard  camponents, 
and  nonreportable  standard 
components; 

[2)  Defense  Industrial  Plant  Equipment 
Center— IPE  conyjonenta: 

[3]  Contractor  Inventory 
Redistribution  System — OPE 
components;  and 

[4]  Defense  Automation  Resources 
Information  Center — ADTO  components. 

(d)  Procedures  for  Automatic  Pata 
Processing  Equipment  (ADI^).  (1) 
Report  ADPE  Ihal  is  Government-owned 
or  leased  by  Ae  contractor  (with 
Government  purchase  option  or  other 
interests,  inchiding  ttse  ri^its)  to  the 
Defense  Automation  Resources 
hiformation  Center  (DARIC).  DARIC 
does  all  required  screening,  including 
General  Services  AdminieUation 
screemng  for  ADPE.  fSee  DoD  7990.1-M, 
Defense  AutomatioB  Resources 
Management  Manuri.) 

245.606-7   fWMlMitaoaMatofoootflar 
transfer  of  contractor  inventory. 

The  Defense  Logistios  Agency  wiU 
pay  for  the  movement  df  iadiistrid  p^aot 
equipment  under  the  direction  and 
control  of  4ie  Defense  indintrnl  Plant 
Equipment  Center. 


245.606-70    Contractor! 
redistritHitkm  syotMn^aRS). 

{&]  The  procedures  io  fasatgnfAta  (b) 
through  ff)  of  this  subsection  are  used 
for  screening  thrcmgh  (be  contractor 
inventory  redistribution  system  for 
serviceable  and  usable  contractOT 
inventoiy  which — 

(1)  Is  dieted  on — 

(i)  SF  1428,  bHrent(Ry  Sehedtde  B:  «r 
(ii)  SF  1434,  bHwntoiy  Schedule  E;  ffiid 

(2)  Has  a  national  atock  number,  and 
line  item  acquisition  value  in  excess  xaf 
$50;  or 

(3)  Has  a  line  item  acquisition  value  in 
excess  of  $500  but  no  national  stodk 
niunber. 

(b)  Using  Standard  Faon  124,  Report 
of  Exoess  Penonal  Rxiperty,  Ihe  plant 
clearance  officer  will  send  Irwo  capiea  ai 


SF  1428  or  JGF 1434  (orauthmaed 
substitutes)  to  the  Oefense  BeutdizatiaB 
and  Marketing  Service  (DMiS).  DRi4S 
will  notify  ihe  plant  «learance  officer  of 
items  processed,  not  accepted,  or 
available  for  local  area  screeaiag. 

(c)  ProfMfty  aubjeet  ta  CBS 
processing  will  he  ocseened  witiun  DoO 
for  30  days.  On  the  flet  4ay.  unless 
otherwise  specified  on  SFFonn  120. 
appropriate  items  not  requisitioned  by 
DcO  will  be  reported  to  the  General 
Services  Administration  (GSA)  for 
standard  Federal  agency  and  donation 
screening.  Examples  of  items  •M^nch  are 
not  repofta!^  to  GSA  mdode  usable 
hazaedous  cleaners  and  solvents. 

(^  For  requisitioned  items,  DRMS  will 
issue  shipping  instructions  on  IM3  Form 
1348-1.  DoD  Single  Line  Item  Releasey 
Receipt  Document,  to  the  jrfant 
clearance  officer.  During  the  first  45 
days  of  the  ecreening  period,  the  jrfant 
clearance  officer  forwards  way 
requisitions  received  to  DRMS.  After  45 
days,  the  plant  clearance  officer 
forwards  the  requisition  directly  to  GSA. 

(e)  The  contractor  sends  one  copy  iif 
DD  Form  1348-1  to  DRMS  when 
shipment  has  been  made. 

(f)  Unless  directed  by  the  contracting 
offinec  aiotar  vdhkdes  excess  Is  Amy 
and  Navy  conliacts  ahail  ao<  be 
screened  teongh  CIRS. 

245.606-71    BaporUfvandecraanlne 
industrial  plant  equipment 

(a)  Reporting.  (1)  The  contractor  shall 
list  idle  indus^ial  plant  equyuseat  {iPE) 
on  DD  Form  1342,  DoD  Projiei^  Xecotd, 
and  submit  to  the  Government  property 
adimmstrator  for  review  and  transn^ttal 
to  the  pkitf  dearance  officer.  For 
BBDeticaily  oontroUedffE.  the 
oonliactar  ahaB  prepaie  «ad  aabnit  OD 
Form  1342,  Section  VI  i^mge  2^ 
Numericdly  Contixdled  IdacUne  Data. 

(2)  Upon  receipt  of  4fae  OO  Perm  1342, 
the  plant  cleazance  officer  wffl — 

(i)  Designate  #»  75th  4ay  from  the 
date  of  receipt  as  the  automatic  release 
date  (ARD)  and  the  90th  day  as  the 
screening  complete  date  (SCD); 

(ii)  Enter  fte  ARD  on  DD  Form  1342 
and,  except  as  provided  in  paragnq]!! 
(c](4]  of  this  subaection.  do  aot  extend: 

(iii)  Within  15  days  of  receipt,  forward 
two  cqpies  ia  the  Defense  Industrial 
Plant  Equipment  Center  (OPEC). 
Memphis.  TN  28114 ,  for  ail  IPE  not 
condition  coded  "X"  or  "S":  and 

(iv)  Process  IPE  condition  coded  "X" 
or  "S"  in  accordance  with  department  or 
agency  procedures. 

(b)  Transmittal  letter  to  DIPEC.  As  a 
minimum,  include  the  foUowiBg  in  the 
letter  »on>«i^  qq  Faoiu  1342  to 
EfiPEC— 


(1)  Number  of  DD  Feraas  1342 
included: 

(2)  Atttomatic  release  date: 

(3)  Screening  oo(nplete<date: 

(4)  Conlrachir's  name  and  address, 

(5)  Caatractaambei: 

(6)  Contracting  activity  that  awarded 
cantract  iBtder  which  oontiactar 
acqaieed  aqoipment; 

(7)  Location  of  industrial  (dant 
equipment; 

(8)  Total  acquisition  cost: 

(9)  Notice  stating  whether  the 
automatic  release  date  wiH  he  extended: 

(IC^  A  note  anbstaatially  as  follows: 

Ail  requests  For  transfer  w  rittpment  nust 

indicate  appropriate  fund  citation  for 
paclcing,  crating,  and  handling  charges. 
Government  bills  ef  lading  fCBLs)  siiould  be 
furnished  when  possible.  U  shipments  -wiU  be 
accomplished  by  other  tiian  a  r.Ri   qirbC 
must  cite  transportation  funds; 

and 

(11)  Plant  dearanoe  offioersnaature 
blocL 

(c)  Screening. 

n)  First  30  days.  DIPEC  will— 

(i)  Screen  excess  IPE  against  all  DoD 
requirements: 

(ii)  For  items  selected,  issue  siiippiQg 
instructions  containing  accounting, 
funding,  transportation.  rouQng 
recommendations,  and  preservaQen 
instructions. 

(2)  31st  through  ZStb  day.  p)  BffEC 
will  report  excess  IPE  to  GSA  on  31st 
day. 

tii)  GSA  win — 

(A)  Approve  d^artmenl/agency 
requests  on  first  come-first  served  basis: 

(B)  Approve  and  forwasd  transfer 
orders  to  the  contract  administration 
office;  and 

|C)  Forward  copies  oT  aftproved 

transfer  orders  to  DIPEC 
\?]76ib  through  SQth  day.  C&Umn^— 
(i)  Provide  £ar  ■^'^""'t;  iarilaaatian: 
(ii)  Receive,  ^pprove  and  forwan] 

donation  ^ppficafions  to  the  oontract 

administcafioB  office;  and 
(iii)  Send  copies  of  approved 

applicatians  to  IHFEC 
(4)  After  90th  day.  If  DoD  r«.^nircmf.nt 

is  identified,  and  item  is  available,  ship 

iteanagaistft  Aere^wreawatanlees 

compelling  reasons  exist  for  not 

shipping  item. 

(d)  The  ^ant  claacaaoe  officer  shdil 
ensure  that  a  ec^  cf  the  shipping 
dacument  it  ei^nnitted  to  DIPEC  when 
IPE  is  ^anafetred  use4o-uee  or  use-to- 
storage  wtthin  DeO. 

(e)  When  GSA  sells  IPE  tkat  ts  excess 
to  «WDa«hip  bat  not  to  DoD 
reqwuremeots,  report  the  safe  to  DB*£C 
in  accardasce  wUh  dc^artmeat/e^eaqr 
procedures. 


•IM 
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Agencies  may  donate,  without 
expense  to  the  U.S.,  certain  material  not 
needed  by  DoD  to  veterans' 
organizations,  soldiers'  monument 
associations,  state  museums,  and 
incorporated  educational,  not  for  profit 
museums.  For  further  guidance,  see  DoD 
4160.21-M.  Defense  Reutilization  and 
Disposal  Manual. 

24M10   Sale  Of  aurpkN  contractor 


245J10-1 

(a]  See  subpart  245.73  for  sales  of 
contractor  inventory  under  the  control 
of  DoD. 

24M10-3   ProcMdc  of  cal*. 

(1)  Unless  otherwise  provided  in  the 
contract  the  proceeds  of  any  sale, 
purchase,  or  retention  shall  be — 

(i)  Credited  to  the  Government  as  part 
of  the  settlement  agreement; 

(ii)  Credited  to  the  price  or  cost  of  the 
contract; 

(iii)  Applied  as  otherwise  directed  by 
the  contracting  officer;  or 

(iv)  Forwarded  to  the  plant  clearance 
officer.  The  plant  clearance  officer^- 

(A)  Within  two  days  after  receipt  will 
send  the  proceeds  and  a  DD  Form  1131. 
Cash -Collection  Voucher,  to  the 
designated  disbursing  officer.  Identify 
on  the  DD  Form  1131  the  contractor 
name  and  contract  number  or 

(B)  For  contractors  with  an  approved 
production  generated  scrap  disposal 
procedure,  will  ensure  the  proceeds  are 
appropriately  applied  to  an  overhead 
account  The  plant  clearance  officer  may 
assign  a  representative  who,  with  the 
assistance  of  the  contract  auditor,  shall 
periodically,  but  not  less  than  annually, 
validate  that  proceeds  from  sales  of 
production  generated  scrap  are  collected 
and  applied  to  the  appropriate  account 

(2)  Except  as  prescribed  in  paragraph 
(l)(iv](6]  of  this  subsection,  the  plant 
clearance  officer  will  not  close  the  plant 
clearance  case  until  verification  is 
received  that  die  credit  has,  in  fact  been 
properly  applied. 

245.S10-4   Coirtf actof  Invntofy  m  foreign 
counlrMa> 

(1)  Normally,  DRMS  disposal 
activities  shall  be  used  to  dispose  of 
surplus  contractor  inventory  located 
outside  the  U.S.  or  Canada.  However,  if 
authorized,  a  contractor  may  sell  or 
make  other  disposition  of  inventory  in 
foreign  countries. 

(2)  Sale  or  other  disposition  of  foreign 
inventory  by  the  contractor,  including 
sale  to  foreign  governments,  requires 
tha  — 


(i)  The  sales  contract  or  other 
document  transferring  title  include  the 
following  certificate: 

The  Purchaser  certifies  that  the  property 
covered  by  this  contract  will  be  used  in 
[name  of  country).  In  the  event  of  resale  or 
export  by  the  Puithaser  of  any  of  the 
property  acquired  at  a  price  in  excess  of 
fl,000  United  States  dollars  or  equivalent  in 
other  currency  at  the  official  exchange  rate, 
the  Purchaser  agrees  to  obtain  the  approval 
of  [name  and  address  of  Sales  Contracting 
Officer): 

and 

(ii)  The  sales  contracting  officer 
approve  sales  contracts,  resales,  or 
exports.  Approval  is  permitted  only  if — 

(A)  The  proposed  purchaser's  name  is 
not  on  the  list  of  Parties  Excluded  from 
Procurement  Programs;  and 

(B)  The  sales  contract  or  other 
document  forbids  exports  by  purchasers 
and  subpurchasers  to  communist  areas 
(FAR  25.702)  or  other  prohibited 
destinations. 

245.612   Removal  and  storage 

245.612-3   Special  storage  at  tiM 
QovamnMnt's  expcnae. 

(a)  Before  authorizing  storage,  the 
contracting  officer  shall  ensure  funds 
are  available  to  pay  for  the  storage  and 
related  tasks.  In  addition,  the 
contracting  officer  shall  ensure  an 
annual  review  of  the  need  for  continued 
storage  at  Government  expense. 

(b)  All  storage  contracts  or 
agreements  shall  be  fully  funded  and 
separately  priced  and  shall  include  all 
allocable  costs. 


245.613   Proparty  diapoaal  dfnnlnatlona. 
The  plant  clearance  officer  shall — 

(1)  Record  determinations  for  disposal 
of  scrap  and  salvage  and  for  disposal  by 
noncompetitive  sale; 

(2)  Use  DD  Form  1641,  Disposal 
Determination/Approval,  to  record 
disposal  determmations;  and 

(3)  File  the  completed  form  in  the 
plant  clearance  case  file. 

Subpart  245.70— AppolntnMfrt  of 
Proporty  Administrator*  and  Plant 
Cloaranca  Officors 

245.7001    Selection,  appointment,  and 


(a)  The  head  of  a  contracting  activity 
for  the  Defense  Logistics  Agency,  or  the 
head  of  the  contract  administration 
office  for  other  departments  and 
agencies  shall  select  appoint  or 
terminate  (in  writing)  property 
administrators  and  plant  clearance 
officers. 

(b)  In  selecting  qualified  property 
administrators  and  plant  clearance 
officers,  the  appointment  authority  shall 


consider  experience,  training,  education, 
business  acumen,  judgment  character, 
and  ethics. 

245.7002    Dutiaeandresponsibliitieaof 
plant  dcarancc  officers. 

The  plant  clearance  officer  shall  be 
responsible  for— 

(a)  Instructing  the  contractor  on  the 
preparation  of  inventory  schedules; 

(b)  Accepting  or  rejecting  inventory 
schedules  and  DD  Forms  1342,  DoD 
Property  Record; 

(c)  Conducting  or  arranging  for 
inventory  verification; 

(d)  Initiating  screening  and  effecting 
resulting  transfer  and  donation  actions; 

(e)  Final  plant  clearance  of  contractor 
inventory; 

(f)  Pre-inventory  scrap 
determinations; 

(g)  Evaluating  the  contractor's 
procedures  for  property  disposal; 

(h)  Determining  the  appropriate 
method  of  disposal; 

(i)  Surveillance  of  contractor- 
conducted  sales; 

tj)  Accounting  for  all  contractor 
inventory  reported  by  the  contractor; 

(k)  Advising  and  assisting  the 
contractor,  inventory  control  manager, 
other  Federal  agencies,  or  higher 
headquarters  in  actions  regarding 
disposal  of  contractor  inventory; 

(1)  Approving  method  of  sale, 
evaluating  bids,  and  approving  sale 
prices  for  contractor-conducted  sales; 

(m)  Recommending  the 
reasonableness  of  selling  expenses  on 
contractor-conducted  sales; 

(n)  Securing  antitrust  clearance,  if 
required;  and 

(o)  Advising  the  contractor  on  all 
property  disposal  matters. 

Subpart  245.71— Plant  Clearance 
Forms 


245.7101 

Use  the  forms  listed  below  in 
performance  of  plant  clearance  actions. 

245.7101-1    Standard  Form  97,  Cwtiflcata 
of  n»ia—  of  a  Motor  Vahide  (Agency 
Record  Copy). 

Use  for  transfers,  donations,  and  sales 
of  motor  vehicles.  The  contracting 
officer  shall  execute  the  SF  97  and 
furnish  it  to  the  purchaser. 

245.7101-2   Standard  Fomi  1424, 
inventory  Diapoaal  Report. 

Prepare  for  each  completed  plant 
clearance  case. 

245.7101-3   DO  Form  11 31,  Cash 
CoMctlon  Vouclisr. 

Use  to  send  proce3ds  of  sale  to  the 
disbursing  officer. 


F^adehJ  RegiWfc  /  Vol.  •  56.  No.  81  /  ThutidAy.  Fetiruia^  i4.  iBbl  /  Ph)t)b^e(f  Rdlfel  ^(g 


245.7101-4    DD  Form  1140,  hequisition  and 
Invoice  Shipping  Document 

Use  for  transfer  and  donation  of 
contractor  inventory,  including  donation 
of  industrial  plant  equipment. 

245.7101-5    DD  Form  1342,  DoO  Property 
Record. 

Use  to  report  idle  industrial  plant 
equipment  to  the  Defense  Industrial 
Plant  Equipment  Center  for  screening. 

245.7101-«    DD  Form  1348-1,  DoD  Single 
Uns  Item  Release/Receipt  Document 

Use  for  shipments  of  idle  Industrial 
plant  equipment  and  contractor 
inventory  redistribution  system  (CIRS) 
inventory. 

245.7101-7    DD  Form  1635,  Plant 
Clearance  Case  Register. 

Use  this  form  or  a  mechanized 
substitute  to  provide  a  permanent 
numerical  listing  of  plant  clearance 
cases. 

245.7101-6    DD  Form  1637,  Notice  of 
Acceptance  of  Inventory. 

Use  to  open  each  plant  clearance 
case. 

245.7101-9    DD  Form  1638,  Report  Of 
Excess  and  Surplus  Contractor  Inventory. 

Use  to  record  contractor  inventory 
utilization  and  disposal  data. 

245.7101-10    DD  Form  1640,  Request  for 
Plant  Clearance. 

Use  to  request  plant  clearance 
assistance  or  transfer  plant  clearance. 

245.7101-11    DD  Form  1641,  Disposal 
Determination/ ApprovaL 

Use  to  support  disposal 
determinations. 

Subpart  245.72— Special  Instructions 

245.7200  Scops. 

This  section  provides  detailed 
instructions  for  plant  clearance  actions 
or  reports. 

245.7201  Performing  Inventory 
verifications  snd  determination  of 
allocaMllty. 

Use  the  following  guidance  for 
verifying  inventory  schedules — 

(a)  AJlocability.  (1)  Review  contract 
requirements,  delivery  schedules,  bills 
of  material,  and  other  pertinent  material. 
Determine  whether  schedules  include 
material  which — 

(i)  Is  more  than  required  or 
reasonably  expected  to  be  required  for 
completion  of  the  contract  or 

(ii)  Might  be  usable  on  the  current 
contract  or  diverted  to  other 
commercial  work  or  Government  use. 

(2)  Review  the  contractor's — 

(i)  Recent  purchases  of  similar 
material: 


(ii)  Plans  for  current  and  scheduled 
production; 
(iii)  Stock  record  cards;  and 
(iv)  Bills  of  material  for  similar  items. 

(b)  Quantity.  Ensure  available 
inventory  is  in  accordance  with 
quantities  listed  on  the  inventory 
schedules.  While  a  complete  physical 
count  of  each  item  is  not  required, 
perform  sufficient  checks  to  ensure 
accurate  quantities.' 

(c)  Condition.  Ensure  the  inventory 
condition  matches  that  shown  on  the 
inventory  schedules. 

245.7202    Establishing  a  plant  doarancs 


(a)  Upon  receipt  of  an  acceptable 
inventory  schedule  or  a  DD  Form  1342, 
DoD  Property  Record,  the  plant 
clearance  officer  shall  establish  a  plant 
clearance  case  file.  The  case  folder 
will— 

(1)  Identify  the  case  number  (see 
245.7203); 

(2)  Indicate  the  contractor's  name  and 
contract  number; 

(3)  Note  the  word  'Termination"  if 
applicable;  and 

(4)  Consolidate  all  inventory 
schedules  applicable  to  one  contract  at 
the  same  location,  if  possible. 

(b)  As  a  minimum,  include  in  the  plant 
clearance  case  file — 

(1)  Inventory  schedules  or  DD  Form 
1342.  DoD  Property  Record,  annotated  to 
show  all  disposal  actions; 

(2)  Copies  of  documents  forwarding 
contractor  inventory  to  the  appropriate 
screening  activity; 

(3)  Shipping  or  other  instructions  and 
correspondence  directing  disposition  of 
inventory; 

(4)  Shipping  documents  transferring 
inventory; 

(5)  Inventory  verification  survey  or 
other  form  showing  completion  of 
allocability  review; 

(6)  Forms  authorizing  donation  or  sale; 

(7)  Document  showing  disposition  of 
proceeds  from  plant  clearance  actions; 
and 

(8)  Any  other  documents  pertinent  to 
disposal  actions,  including  review  board 
cases,  antitrust  clearances,  and 
inventory  disposal  reports. 

245.7203   Assigning  pisnt  dearsncs  case 
nunibsrs. 

(a)  Use  a  three-part  11-digit  number, 
constructed  as  follows: 

(1)  Part  1:  DoD  Activity  Address 
Ntmiber  (6-digit  alphanumeric  code] 
assigned  to  the  contract  administering 
activity. 

(2)  Part  2:  Locally  assigned  4-digit 
consecutive  alphanumeric  code, 
beginning  each  calendfu'  year  with  001 
continuing  as  necessary  through  ZZZ. 


The  fourth  digit  is  the  last  number  of  the 
calendar  year. 

(3)  Part  3:  The  11th  digit  is  a  single 
letter  identifying  the  Department: 

C — Army 

Q — Navy 

E — ^Air  Force 

L — Marine  Corps 

U— Defense  Logistics  Agency 

N — Defense  Nuclear  Agency 

M — ^Defense  Mapping  Agency 

S— NASA 

O — Non-DoD  Activities 

(b)  The  number  will  identify  the 
assigned  plant  clearance  officer  and  the 
owning  agency.  Examples:  "S4403A- 
0010-^"  and  S4403A-ZZZ2-Q". 

(1)  "S4403A"  designates  the  office  of 
the  assigned  plant  clearance  officer. 

(2)  "0001"  designates  the  first  case 
established  in  calendar  year  1991  and 
"ZZZ2"  the  8199th  case  in  calendar  year 
1992. 

(3)  "Q"  designates  the  Navy  as  the 
owning  agency. 

(c)  Record  the  plant  clearance  number 
on  DD  Form  1635,  Plant  Clearance  Case 
Register. 

245.7204   Reporting  sxcess  and  surplus 
contractor  inventory. 

(a)  Use  DD  Form  1638,  Report  of 
Excess  and  Surplus  Contractor 
Inventory,  to  report  the  disposition  of 
contractor  inventory.  Do  not  include 
disposition  actions  transferred  to  other 
offices.  Unless  agency  headquarters  of 
the  administering  activity  directs 
otherwise,  complete  only  the  column 
total  for  each  line  of  this  report 

(b)  Prepare  quarterly  reports  for 
periods  ending  March  31,  June  30, 
September  30,  and  December  31.  Submit 
duplicate  reports  to  the  headquarters  of 
the  administering  activify  within  ten 
working  days  after  the  close  of  the 
report  period.  (Report  Control  Symbol 
DD(I&L)(Q)1430). 

(c)  Items  on  the  report  are  self- 
explanatory  except 

(1)  Line  1 — Insert  totals  fix)m  line  7  of 
the  preceding  report 

(2)  Line  2 — Insert  net  changes  due  to 
shortages,  overages,  errors,  or 
withdrawals  (other  than  purchases  or 
retention  at  cost). 

(3)  Line  3 — Insert  total  excess 
inventory  reported  by  contractors  during 
the  report  period. 

(4)  Line  4 — ^Insert  total  of  lines  1, 2, 
and  3. 

(5)  Line  5 — Insert  total  plant  clearance 
cases  completed  during  the  report 
period.  Do  not  report  cases  as  completed 
until  all  property  is  disposed. 
Acquisition  cost  must  equal  line  19. 

(6)  Line  8 — Insert  amount  retained  or 
withdrawn  at  full  cost 
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(7)  Line  9— Insert  acquisition  cost  in 
the  "Acquisition  Cost"  column  and 
insert  acquisition  cost  less  handling, 
transportation,  or  restocking  charges,  in 
the  "Proceeds"  column. 

(8)  Line  10— Insert  acquisition  cost  of 
all  transfers  completed  during  the  re{>ort 
period.  On  lines  lOA  through  lOH.  insert 
subtotals  representing  transfers  to  the 
agency  indicated.  Exdude  amounts  on 
lines  lOA  through  lOH  when  computing 
line  19  totals. 

(9)  Lines  12  through  14 — Insert  gross 
proceeds.  When  sate  costs  are 
reimbursed  from  proceeds,  show  net 
proceeds  in  remarks. 

(10]  Line  15-^nsert  acquisition  cost  of 
inventory  sold  by  the  contractor  with 
proceeds  credited  to  overhead. 

(11)  Line  16  and  18— Use  to  report 
other  transactions. 

(12)  Line  19— Insert  Section  U  totals. 
Line  19  acquisition  cost  must  equal 
acquisition  cost  on  line  5. 

24&720S   Preparing  Inventory  disposal 


(a)  Prepare  Standard  Form  1424, 
Inventory  Disposal  Report  for  each 
completed  plant  clearance  case.  For 
terminated  contracts,  prepare  a 
consolidated  Inventory  Ehsposal  Report 
for  termination  inventray. 

(b)  Distribate  the  report  to  the 
contracting  officer  and  to  any  other 
activities  having  an  interest  in  the 
inventory  disposal. 

(c)  Items  on  the  form  are  self- 
explanatory  except: 

(1)  Item  11 — Insert  total  acqiusition 
cost  of  inventwy. 

(2)  Item  12 — Insert  net  change  due  to 
shortages,  overages,  errors,  pricing,  or 
withdrawals,  etc.  Explain  in  item  16, 
Remarks. 

(3)  Item  14 — ^Insert  amount  contractor 
is  retaining  or  purchasing  at  full 
acquisition  cost  (see  FAR  45.605-1). 

Subpart  245.73— Sal*  of  SurpkM 
Contractor  bivontory 

245.7301  Foley. 

(a)  Screening  must  be  completed 
before  any  suipius  contractor  inventory 
sale. 

(b)  Except  as  provided  in  245.7310, 
sales  of  surplus  contractor  inventory 
shall  be  competitive. 

(c)  The  headquarters  of  the  contract 
administration  activity  must  approve  the 
use  of  auctions,  spot  Uds  or  retail  sales. 

245.7302  Plant 


(b)  Evaluate  bids  and  approve 
contractor  awards  for  the  sale  of  surplus 
contractor  inventory. 

(c)  Provide  instnicti(»s  relative  to  the 
sale  method  and  type  of  offering  (Le., 
serviceable  or  scrap)  considering  the 
expected  proceeds  versus  the  cost  of  the 
sale. 

(d)  If  an  individual  sale  is 
uneconomical,  authorize  a  combined 
sale,  the  disposal  through  the 
contractor's  approved  scrap  procedure, 
or  abandonment  Indicate  the  basis  for 
this  decision  in  the  case  files. 

(e)  When  appropriate,  approve 
individual  sale  offerings  prior  to 
distribution. 

(f)  Upon  determining  that  sale 
services  are  needed,  make  arrangements 
directly  with  the  Defense  Reutilization 
and  Marketing  Service  (DRMS)  or  the 
General  Services  Administration  (GSA). 
Justify  and  document  the  reasons  in  the 
case  file.  Include  in  the  agreement  with 
DRMS  or  GSA  a  requirement  to  return 
all  proceeds  to  the  plant  clearance 
officer  for  crediting  in  compliance  with 
FAR  45.610-3. 

245.7303    Competitive 


(a)  Evaluate  and  maintain 
surveiUance  of  the  contractor's  sale 
program. 


245.7303-1    Property 

(a)  Describe  the  property  as  "used"  or 
"unused."  Indicate  if  unused  property  is 
still  in  the  manufacturer's  original 
containers.  Qualifying  statements  such 
as  "well-preserved"  or  "repairs 
required"  are  audiorized.  Do  not  use 
condition  codes  or  the  terms  "new"  or 
"salvage." 

(b)  Property  descriptions  must  be 
accurate  and  adequate  for  identification 
by  prospective  bidders.  Use  commercial 
terminology  and  original  manufacturer 
and  brand  name,  if  applicable. 

245.7303-2    Lodfeig. 

(a)  Consider  combining  property  into 
lots  when  the  quantities,  vahie,  or 
nature  of  the  property  makes  it 
uneconomical  to  sell  separately. 

(b)  When  lotting  is  appropriate  and 
economically  practical— 

(1)  Size  the  lots  to  encourage  bidding 
by  small  businesses  or  individuals; 

(2)  Lot  unused  items  by  make  or 
manufacturer,  except  when  quantities  or 
dollar  values  are  small; 

(3)  Lot  commercially  similar  items 
when  practicable; 

(4)  Lot  used  and  unused  items 
separately  unless  quantities,  value,  or 
nature  of  property  makes  it 
uneconomical  to  sell  separately; 

(5)  Size  lots  large  enough  to  ensure  the 
selling  costs  are  not  disproportionate  to 
the  anticipated  proceeds. 


246.7303-3 

Offerors  may  be  solicited  to  bid  for 
groups  or  for  the  entire  offering  by  use 
of  the  following  item: 
Item (Ahemate  Bid) 

This  item  consiits  of  all  property  listed  and 

described  in  Items to , 

inclusive.  Award  under  tliis  item  will  be 
made  only  if  the  highest  acceptable  bid  on 
this  item  is  equal  to,  or  greater  than,  the  total 
of  the  highest  acceptable  bids  on  Items 
to .  inclusive. 

245.7303-4    Baal*  for  sale. 

(a)  Unit  price  basis — requires  the 
offeror  to  state  the  bid  price  in  terms  of 
the  quantity  or  weight  generally  applied 
in  commercial  sales. 

(b)  Lot  price  basis — requires  the 
offeror  to  submit  a  bid  for  the  entire  lot 
Use  the  lot  price  basis  of  sale  only  when 
property  cannot  be  sold  by  unit  measure 
or  the  potential  sales  return  is  small.  • 

245.7303-5    Mailing  lists. 

(a)  The  plant  clearance  officer  will 
ensure  the  contractor  solicits  a  sufficient 
number  of  bidders  to  obtain  adequate 
competition. 

(b)  When  large  quantities  of  property, 
special  commodities,  or  unusual 
geographic  locations  are  involved,  the 
plant  clearance  officer  is  encouraged  to 
obtain  additional  listings  from: 

Defense  Reutilization  and  Marketing 
Service.  ATTN:  DRMS-OCR,  74  North 
Washington  Avenue,  Battle  Creek.  MI  49017- 
3092. 

245.7304  kif onnal  bU  procedures. 

(a)  Upon  approval  of  the  plant 
clearance  officer,  the  contractor  may' 
issue  informal  invitations  to  bid  (orally, 
telepbonically,  or  by  other  informal 
media],  provided — 

(1)  Maximum  practical  competition  is 
maintained; 

(2)  Sources  solicited  are  recorded;  and 

(3)  Informal  bids  are  confirmed  in 
writing. 

(b)  Bids  by  the  contractor  or  its 
employees  shall  be  submitted  to  the 
plant  clearance  officer  prior  to  soliciting 
bids  from  other  proqiective  bidders. 

245.7305  Formal  bM  proMdures. 

24&.7S06-1    FomMllnvttattonatarbid. 

(a)  The  contractor  will  use  formal    . 
invitations  for  bid  unless  the  plant 
clearance  officer  approves  use  of 
informal  bid  procedures  (245.7304). 

(b)  The  contractor  shall  solicit  bids  at 
least  15  calendar  days  before  bid  , 
opening  to  allow  adequate  opportunity     j 
to  inspect  property  and  prepare  bids. 

(c)  For  large  sales,  the  contractor  may    , 
use  summary  lists  of  items  offered  as        1 
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bid  sheets  with  detailed  descriptions 
attached. 

(d)  In  addition  to  mailing  or  delivering 
notice  of  the  proposed  sale  to 
prospective  bidders,  the  contractor  may, 
when  the  results  are  expected  to  justify 
the  additional  expense — 

(1)  Publish  a  notice  of  the  proposed 
sale  in  appropriate  public  places, 
including  the  local  newspaper;  and 

(2)  Display  notice  of  the  proposed  sale 
in  appropriate  trade  journals  or 
magazines. 

245.7305-2   Commerce  Busineaa  Daily 
(CBD)notlc«. 

(a)  When  the  acquisition  cost  of  the 
property  to  be  sold  at  one  time,  in  one 
place,  is  $250,000  or  more,  the  contractor 
shall  send  a  notice  of  the  proposed  sale 
to: 

U.S.  Department  of  Conunerce,  Commerce 
Business  Daily,  Sales  Section,  P.O.  Box 
5999.  Chicago,  IL  60660 

(b)  The  contractor  shall  send  the  CBD 
notice  at  least  20  days  before  bid 
opening,  or  date  of  sale. 

(c)  CBD  notices  shall  be — 

(1)  Double  spaced  and  in  synopsis 
form  suitable  for  printing; 

(2)  Transmitted  by  fastest  mail 
available;  and 

(3)  Contain  the  following  information 
in  the  order  listed: 

(i)  Name  and  address  of  contractor 
issuing  the  invitation  for  bids; 

(ii)  Name  or  tide,  address,  and 
telephone  number  of  the  official  from 
whom  copies  of  the  sales  offering  and 
other  information  can  be  obtained; 

(iii)  Description  of  the  property  to  be 
sold  including,  when  desired,  the  total 
estimated  acquisition  cost; 

(iv)  The  number  of  the  invitation  or 
sale; 

(v)  The  date  of  the  sale  or  bid  opening; 

(vi)  The  t3rpe  of  sale,  i.e.,  sealed  bid, 
spot  bid,  auction;  and 

(vii)  The  location  of  the  property. 

24S!7306    Mandatory  terms  and 
conditions— formal  Invitations. 

Sale  by  formal  invitation  shall 
include,  as  a  Minimum,  the  terms  and 
conditions  in  this  section. 

245.7306-1    Inspection. 

The  Bidder  is  invited  to  inspect  the 
property  prior  to  submitting  a  bid. 
Property  will  be  available  for  inspection 
at  the  places  and  times  specified  in  the 
Invitation.  Failure  to  inspect  property 
does  not  constitute  grounds  for  the 
withdrawal  of  a  bid  after  opening. 

245.7306-2   Condition  and  Location  of 


(a)  Unless  otherwise  specifically 
provided  in  the  Invitation,  all  property  is 


offered  for  sale  "as  is"  and  "where  is."  If 
the  Invitation  provides  that  the 
Contractor  will  load.  Uien  "where  is" 
means  f.o.b.  conveyance  at  the  point 
specified  in  the  Invitation. 

(b)  The  description  is  based  on  the 
best  available  information.  However, 
the  Contractor  makes  no  warranty, 
express  or  implied,  as  to  quantity,  kind, 
character,  quality,  weight  size,  or 
description  of  the  property  or  its  fitness 
for  any  use  or  purpose. 

(c)  Except  as  provided  in  Conditions 
245.7306-8,  Variations  in  Quantity  or 
Weight  aind  245.7306-10,  Risk  of  Loss, 
no  request  for  adjustment  in  price  or  for 
rescission  of  the  sale  will  be  considered. 
This  is  not  a  sale  by  seunple. 

245.7306-3    Consideration  of  Bids. 

(a)  Bidder  agrees  that  this  bid  is  firm 
and  irrevocable  within  the  acceptance 
period  specified  in  the  Invitation  (or,  if 
not  specified,  not  less  than  ten  or  more 
than  60  days). 

(b)  The  right  is  reserved  to  reject  any 
or  aU  bids,  to  waive  any  technical 
defects  in  bids,  and,  unless  otherwise 
specified  in  the  offering  or  by  the  Bidder, 
to  accept  any  one  item  or  group  of  items 
in  the  bid.  Unless  the  invitation  provides 
otherwise,  bids — 

(1)  May  be  on  any  or  all  items; 

(2)  Must  be  submitted  on  the  unit 
basis  specified  for  that  item; 

(3)  Must  cover  the  total  number  of 
imits  designated  for  that  item;  and 

(4)  Unit  prices  govern. 

245.7306-4    Payment 

(a)  Purchaser  agrees  to  pay  the  full 
purchase  price  for  awarded  property  at 
the  prices  quoted  in  the  bid.  Unless  an 
adjustment  is  required  pursuant  to 
Condition  245.7306-8,  Variations  in 
Quantity  or  Weight  payment  must  be 
made  within  the  time  specified  for 
removal  and  prior  to  delivery  of  any  of 
the  property.  In  the  event  that  any 
adjustment  is  made,  payment  must  be 
made  immediately  after  such 
adjustment 

(b)  The  full  purchase  price,  or  balance 
if  a  bid  deposit  was  required,  shall  be 
paid  to  the  Contractor  in  cash  or  by 
certified  check,  cashier's  check, 
traveler's  check,  bank  draft  or  postal  or 
express  money  order.  The  Contractor  is 
not  required  to  extend  credit  to  any 
purchaser. 

(c)  The  Contractor  reserves  the  right 
to  apply  any  bid  deposits  made  under 
this  Invitation  by  a  bidder  against  any 
amounts  due  under  a  contract  awarded 
by  the  Contractor  under  this  Invitation. 
If  the  total  sum  due  to  the  contractor  is 
less  than  the  amount  deposited  with  the 
bid,  the  difference  shall  be  promptiy 
refunded.  Deposits  accompanying  bids 


which  are  not  accepted  shall  be 
prompUy  returned. 

245.7306-5    TWe. 

(a)  Unless  otherwise  specified  in  the 
Invitation,  titie  to  proi>erty  sold  under 
this  Invitation  shall  vest  in  the 
Purchaser  when  full  payment  is  made.  If 
the  Invitation  provides  for  loading  by 
the  Contractor,  tide  shall  not  vest  until 
payment  and  loading  are  completed. 

(b)  A  Standard  Form  97,  Certificate  of 
Release  of  a  Motor  Vehicle  (or  a  State 
certificate  of  tiUe)  shall  be  furnished  for 
motor  vehicles  and  motor-propelled  or 
motor-drawn  equipment  requiring 
licensing. 

245.7306-6   Delivery  and  Removal  of 
Property. 

(a)  Unless  otherwise  specified  in  the 
Invitation,  the  Purchaser  shall  be 
entitled  to  obtain  the  property  upon 
vesting  of  titie  in  the  Purchaser.  Delivery 
shall  be  made  at  the  designated 
location,  and  removal  will  be  at  the 
Purchaser's  expense  within  the  time 
frame  specified  in  the  Invitation  or  any 
additional  time  allowed  by  the 
Contractor. 

(b)  The  Purchaser  shall  reimburse  the 
Contractor  for  any  damage  to  the 
Contractor's  property  caused  by 
Purchaser's  removal  operations.  If 
additional  time  is  required  to  remove  the 
property,  the  Contractor,  without 
limiting  any  other  rights,  may  require  the 
Purchaser  to  pay  reasonable  storage 
charges. 

245.7306-7    Default 

If  the  successful  Bidder  fails  to  make 
full  payment  remove  property  by  the 
specified  date,  or  comply  with  any  other 
terms  and  conditions  of  sale,  the 
Contractor  reserves  the  right  to  sell  or 
otherwise  dispose  of  any  or  all  such 
property  and  to  charge  losses  and 
incidental  expenses  to  the  defaulting 
Bidder.  Bid  deposits  received  (if 
required  in  the  Invitation)  shall  be 
applied  against  such  losses  and 
expenses. 

245.7306-«    Variations  In  Quantity  or 

.■■  ■  ■  ■ . . 
weiyiiL 

When  property  is  sold  on  a  "unit 
price"  basis,  the  Contractor  reserves  the 
right  to  vary  by  up  to  15  percent  the 
quantity  or  weight  Usted  in  the 
Invitation  and  the  Purchaser  agrees  to 
accept  delivery  of  any  quantity  or 
weight  within  these  limits.  The  purchase 
price  shall  be  adjusted  in  accordance 
with  the  unit  price  and  on  the  basis  of 
the  quantity  or  weight  delivered. 
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24S.730«-* 

(a)  When  weighing  is  necessary  to 
determine  the  exact  purchase  price,  the 
Purchaser  shall  arrange  for  and  pay  all 
wetting  expenses.  When  removal  is  by 
truck,  weighing  shall  be  subject  to 
supervision  and  •ocomphshed  on — 

(1)  Contractor  scales; 

(2)  Certified  scales;  or 

(3)  Other  scales  acceptable  to  both 
parties. 

(b)  When  removal  is  by  rail,  weighing 
shall  be  on  railroad  scales  or  by  ouer 
means  acceptable  to  the  railroad  for 
freight  purposes.  The  PlHchaser  shall 
pay  switching  charges. 

245.730e-10    RMofLoes. 

The  Contractor  is  responsible  for 
reasonable  care  and  protection  of  the 
property  until  the  date  specified  for 
removal.  All  risk  of  loss,  damage,  or 
destnictiao  from  any  cause  whatsoever 
shall  be  borne  by  the  Purchaser  after 
passage  of  title  and  removal  of  the 
property. 


245.7S0t-11 

Contractor  and  Govemment  Hability, 
when  liabihty  has  been  established, 
shall  not  exceed  the  refund  of  any 
portion  of  the  purchase  price  already 
received  by  the  Contractor. 

24S.7306-12    Oral  Statements. 

Any  oral  statement  by  the  Contractor 
changing  or  supplementing  the  contract 
or  any  condition  thereof  is  unauthorized. 


24S.790S-1S    ElgMMyof 

The  Bidder  shall  certify  that  the 
Bidder  is  not — 

(a)  A  civilian  employee  of  the 
Department  of  Defense  or  the  United 
States  Coast  Guard  whose  duties 
include  any  functional  or  supervisory 
responsibility  for  disposal  of  contractor 
inventory; 

(b)  A  member  of  the  United  States 
Anned  Forces,  including  the  Coast 
Guard,  whose  duties  include  any 
functional  or  supervisory  responsibility 
for  disposal  of  contractor  inventory; 

(c)  An  agent,  employee  or  immediate 
member  of  the  household  of  personnel  in 
paragraphs  (a)  and  (b)  of  this 
subsection. 

24S.7309-14    Ctahns  UaMMy. 

The  Purchaser  or  Bidder  agrees  to 
save  the  Contractor  and  Govemment 
harmless  from  any  and  all  claims, 
demands,  actions,  debts,  liabilities, 
judgments,  costs,  and  attorney's  fees 
arising  out  of,  claimed  on  account  of,  or 
in  any  manner  predicated  upon  loss  of 
or  damage  to  property  of,  and  injuries  to 
or  the  diMth  of  any  and  all  persons 
whatsoever,  in  any  manner  caused  or 
contributed  to  by  the  Purchaser  or 


Bidder,  their  afsnts,  servants  or 
employees,  wi^  in,  upon,  or  aboot  the 
sale  site  on  whteh  the  property  sold  or 
offered  for  sale  is  bcated,  or  while  going 
to  or  departing  from  suck  areas;  and  to 
save  die  Contractor  and  Govenuncnt 
hamlesa  from  and  on  account  of 
damages  of  any  kind  which  die 
Contractor  may  suffer  as  the  result  of 
the  acts  of  any  of  dw  Pordiaser's  agents, 
servants,  or  empkoytet  while  in  or  about 
the  said  sites. 

24S.7307   SpaclaicoadMloa»-formai 
InvWattoia. 

When  necessary,  include  the  qwdal 
oonditiotts  of  this  section  in  formial 

invitations. 

24S.7307-1    Danittariiaion. 

When  demilitarixatiaii  of  property  is 
required,  whether  on  or  off  contractor  or 
Government  premises,  dw  invitation 
must  include  the  following  clause: 

(a)  Demilitarization.  Item(s] . 


require  derailitarizatton  by  the  Purchaser  in 
the  manner  and  to  llie  de^ee  set  forth  below: 

(1)  For  property  located  in  the  United 
States  insBrt  item  niiinber(s)  and  specific 
deaiilitarizatioB  requirements  for  item(i) 
shown  in  attachment  1.  part  2  of  Defense, 
Demilitarization  Manual: 

(2}  For  property  located  outside  the  United 
States,  insert  item  number(s]  and  specific 
demilitarization  requirements  for  item(8] 
shown  in  attachment  1,  port  3  of  DoD 
4160.21-M-l,  Defense  DemiHtarization 
Manual. 

(b)  Demilitarization  on  Govemment 
Premises.  Property  requiring  demilitarization 
shall  not  be  removed,  and  title  shall  not  pass 
to  the  Purchaser,  until  demilitarizabon  has 
been  coeBpleted  and  approved  by  an 
authorized  Contractor  and  Goveniment 
representative.  Demilitarization  will  be 
accomplished  as  specified  in  the  contract 
Component  parts  vital  to  the  military  or 
lethal  purpose  of  the  property  shall  be 
rendered  unusable.  The  Purchaser  agrees  to 
assume  all  cost  incident  to  the 
demilitarization  and  to  restore  the  working 
area  to  its  present  condition  after  removing 
the  demilitarized  property. 

(c)  Demilitarization  on  Non-Government 
Premises.  Property  requiring  demibtarization 
shall  be  demilitarized  by  the  Purchaser  under 
supervision  of  qualified  Department  of 
Defense  personnel.  Title  shall  not  pass  to  the 
Purchaser  until  demilitarization  has  been 
completed  t»y  the  Purchaser  and  approved  by 
an  authorised  Contractor  and  Govemment 
representative.  Demilitarization  will  be 
accomplished  as  specified  in  the  contract. 
Component  parts  vital  to  the  military  or 
lethal  purpose  of  the  property  shall  be 
rendered  unusable.  TIm  Purchaser  agrees  to 
assume  all  costs  incident  to  the 
demilitarization. 

(d)  Failure  to  Demilitarize.  If  the  Purchaser 
fails  to  demilitarize  the  property  as  specified 
in  the  contract,  the  Contractor  may.  upon 
giving  ten  days  written  notice  from  date  of 
mailtog  to  the  Purchaser — 


(1)  Repossess,  denilitaiiae.  and  return  the 
property  to  the  Purchaser.  The  Purchaser . 
hereby  agrees  to  pay  to  the  Ceatractot;  prior 
to  the  return  of  the  property,  all  costs 
incurred  by  the  Contractor  in  repossessing, 
deaiilitarizing,  and  returning  the  property  to 
the  Purchaser. 

(2)  Repossess,  demilitarfae,  and  resell  the 
property,  and  diarge  the  defaulting  Purchaser 
with  all  excess  costs  incmred  by  ^e 
Contractor.  The  Contractor  shall  deduct  these 
costs  fron  the  purchase  price  and  refund  the 
balance  of  the  purchase  price,  if  any,  to  the 
Purchaser.  In  the  event  the  excess  costs 
exceed  the  purchase  price,  the  defaulting 
Purchaser  hereby  agrees  to  pey  these  excess 
costs  to  the  Contractor. 

(3)  Repossess  sad  resell  die  property  under 
similar  terras  and  conditioas.  In  the  event  this 
option  is  exercised,  the  Contractor  shall 
charge  the  defaulting  Purchaser  with  all 
excess  costs  incurred  by  the  Contractor.  The 
Contractor  shall  deduct  these  excess  costs 
from  the  origiaal  purchase  price  and  refund 
the  l>alance  of  the  perchase  price,  if  any,  to 
the  defaulting  Purchaser.  Should  the  excess 
costs  to  the  Contractor  exceed  the  purchase 
price,  the  defaulting  Purchaser  hereby  agrees 
to  pay  these  excess  costs  to  die  Contractor. 

245.7307-2   Porformanc*  Bond. 

Performance  bonds  are  required  when 
work,  other  than  loading,  is  to  be 
performed  by  the  purchaser  and  a  bond 
is  considered  necessary  to  ensure 
performance.  Generally,  performance 
bonds  shall  be  100  percent  of  the 
estimated  cost  of  the  work  to  be 
performed.  If  a  100  percent  performance 
bond  would  be  disadvantageous  to  the 
Contractor  or  to  the  Government,  the 
amount  may  be  reduced  to  not  less  than 
50  percent  of  the  estimated  cost  of  the 
work.  Include  the  following  condition 
when  performance  bonds  are  required: 

Perfc 


Within  ten  days  after  notice  of  award,  the 
Purchaser  shall  furnish  a  perfonaance  bond 

in  the  sum  of  t to  cover  the 

Purchaser's  obligations.  Sudi  bond  shall 
remain  in  full  force  and  effect  during  the  term 
of  the  contract  and  any  extensions  as  may  be 
agreed  upon.  The  IHirchasCT  shall  not  be 
permitted  to  begin  performanoe  until  the  * 
bond  has  t>een  received. 

245.7307-9    UabWty  and  Insurance. 

When  the  work  to  be  performed  by 
the  purchaser  warrants,  use  the 
following: 

Liability  and  Insurance 

The  Purchaser  shaO  at  the  Purchaser's  own 
expense  purchase  and  maintain  during  the 
term  of  the  contract  insurance  as  follows: 

(a)  Standard  workers'  compensation  and 
employer's  Hability  insurance  required  under 
State  and  Federal  statutes.  However,  the 
Contractor  may  waive  this  requirement  upon 
receipt  of  satisfactory  evidence  that  the 
Purchaser  is  qualified  as  a  self-insurer  under 
applicable  provisions  of  law. 
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(b)  Bodily  ioMy  liehilily  iasoranee  ia  an 
amount  not  less  than  $300,000  for  any  one 
occurrence;  and 

(c)  Property  damage  liability  insurance. 

245.7307-4    Dangeroiw  Property. 

The  following  warning  shaO  be 
included  when  it  cannot  be  certified  that 
the  property  is  completely  harmless: 

Dangerous  noperty 

Purchasen  are  warned  that  tlie  propeity 
purchased  may  contain  items  of  an  explosive, 
toxia  or  *"*-■•"—"?  aatura,  aotwithstaoding 
reasonable  care  exercised  tvdM  Oontractor 
to  render  the  property  harmless. The 
Coairactor  ami  the  GovenaMnt  aaeime  no 
liability  for  damage  to  the  property  of  the 
Purchaser,  or  for  personal  injuries  or 
disabilities  to  the  Purchaser  or  the 
Purchaser's  employees,  or  to  any  other 
person,  arising  turn  or  incident  to  tha 
purchase  of  the  property,  or  its  use  or 
disposition  by  Ae  Purchaser.  The  Purchaser 
shall  save  the  Contractor  and  the 
Government  hantiless  from  any  and  all  such 
claims. 

245.7307-S   C«ntraled9obstanew. 

The  sale  of  controlled  substances.  e.g.. 
narcotics,  stimulants,  depressants,  or 
halhidnogenic  drags,  shall  be  subject  to 
the  following  special  conditions: 

(a)  Controdod  Sabstmoea.  ttds  will  be 
rejected  unless  the  Bidder  submits  the 
foUowii^  certification  iviUi  its  bid:  "The 
undenigned  represents  and  warrants  that  it 
is  registered  under  The  Comprehensive  Drug 
Abuse  PreveadoB  and  Control  Act  of  1970, 
and  is  authorised  under  tin  law  and  by  tlw 
Attorney  General,  U.S.  Department  of  Justioe 
(Bureau  of  Narcotics  and  Dangerous  Drugs) 
to  buy  controlled  substances  as  a  medical 
practitioner,  dealer  or  manufacturer  of 
controlled  substances." 

(b)  Narcotic  Dntgs  and  ChemioaJs.  Bids 
wfll  be  rejected  unless  the  Bidder  submits  the 
following  certification  with  its  bid:  "The 
undersigned  represents  and  wanants  that  it 
is  registered  imder  Federal  aaicotics  laws 
and  is  authorized  by  law  and  by  the  Bureau 
of  Narcotics,  United  States  Treasruy 
Department  as  a  manufacturer  of  narcottcs." 


24S.7S07-7 

The  following  condidon  shaB  be  used 
wfaenewr  property,  other  than 
prodnctian  scnp,  is  oSered  fior  sale  as 


245.7307-6 

The  fdhnving  shaO  be  used  whenever 
the  property  o^red  for  sale  is  capable 
of  emitting  ionized  radiadoiu 


Purchasers  are  warned  that  the  property 
may  be  capable  of  emitting  ionized  radiation. 
The  Contractor  md  the  Govemment  assume 
no  liability  for  damage  to  the  property  of  die 
Purchaser,  or  for  personal  injuries  or 
disabilities  to  the  Purchaser  or  die 
Purchaser's  employees,  or  to  any  other 
person  arising  trom  or  incident  to  the 
purchase  of  the  property  or  its  use  or 
dispoeition  by  the  IHgchaser.  The  Pnrchaser 
sh^  hold  the  Contractor  and  the 
Govemment  harmless  from  all  such  claims. 
The  Purchase  tSiould  warn  possessors  or 
users  of  tibe  propeily  diet  it  may  be  capable 
of  emitting  ionised  tadiatian. 


Scrap  Wananty 

The  Purchaser  represents  and  warrants 
that  the  property  wiU  be  aaed  only  «s  soap, 
and  will  not  be  resold  until— 

(a)  Scrapping  oas  tieen  eccoi  upuMieu:  or 

(b)  The  Purchaser  obtains  an  Mea^ical 
wananty  frost  any  subsenaent  punihaser. 

245.7307-3   Antitrust  Ct— ranee. 

When  property  with  an  acquiaidon 
cost  of  $3  million  or  more  is  to  be  sold, 
include  the  following  in  the  invitaticMi: 

Andtrosl 

When  the  property  offered  for  sdle  hes  an 
acquisitiai  cost  of  K  niihaa  or  aiare,  ot 
consists  of  patents,  processes,  terhniqaes.  or 
inventions,  inespective  of  cost,  the  SBcosssful 
Biddn  shaO  be  required  to  furnish  additional 
information  and  shall  allow  up  to  00  days  for 
acceptance  of  its  liid.  Award  shall  he  made 
only  upon  edvice  from  die  Department  of 
Justice  that  the  proposed  sale  would  not 
create  or  maintain  a  situatbm  Inoonslstent 
with  the  antitrust  laws. 

245.7309    Opnoiisl  condMoiM. 

The  following  special  condiUons  of 
sale  may  be  added  at  the  opdon  of  the 
contractor 

245.7303-1    Sales  and  UeeTaiUMNIy. 

For  purchases  of  property  subject  to  a 
state  sales  or  use  tax,  a  apedal 
condition  of  sale  may  stip<date  that  die 
Purchaser  shall  pay  and  die  Contractor 
siiall  collect  the  amount  of  die  tax, 
which  shall  be  itemized  separately  on 
the  billing  document 

245.7308-2    Srta^ 
Regulatlona. 

245.7308-3    Bid  Oepostta. 

Other  special  conditions  considered 
necessary  by  the  Contractor  are  subject 
to  the  prior  approval  of  the  plant 
clearance  officer.  Approval  will 
normally  be  granted  provided  the 
prescribed  conditions  of  sale  are  not 
altered  or  affected  and  the  interest  of 
the  Govemment  is  not  adversely 
affected. 

245.7308-5    BMOpanino. 

(a)  The  plant  dearance  officer  or 
representative  shall  be  present  to 
witness  bid  openings. 

(b)  Widihi  two  working  days  after  bid 
opening,  the  contractor  shaO  stibmit  to 
the  plant  clearance  officer  two  copies  of 
an  abstract  of  afl  bids,  signed  by  the 
witnessing  Govenment  representative. 


245JS10   Approval  or 


t4eJ31«-1    EvahMtonol 

(a)  The  plant  clearance  officer  shaU 
evaluate  bids  to  establiah  that  the  sale 
price  is  fair  and  reasonable.  In 
determining  feir  and  reasonable, 
consider— 

(1)  Knowledge  or  test  of  die  market; 

(2)  Current  published  prices  for  the 
property; 

(3)  Nature,  concfition,  quantify,  and 
location  of  the  property;  and 

(4)  Information  received  from  the 
Defense  Reutilizalion  and  liarketu^ 
Service,  if  requested. 

245.7310-2    Awvda. 

(a)  Approve  award  to  the  responaible 
bidder  whose  bid  is  most  advantageous 
to  the  Government,  price  and  other 
factors  considered. 

(bj  Do  not  approve  award  to  any 
bidder  who  would  not  be  eligible  to 
enter  into  a  aalsa  contract  with  the  DOD 
due  to  inclusion  on  die  list  of  Partiea 
Excluded  from  Procurement  IVograms.  If 
a  compelling  reason  exists  to  award  to 
the  purchaser  on  the  excluded  list  the 
plant  clearance  officer  shall  request 
approval  from  the  department/ agency 
headquarters  of  the  administering 
activity. 

(c)  "Hie  plant  clearance  officer  shall 
notify  the  contractor  within  five  working 
days  of  the  bidder  to  whom  an  award 
shall  be  made.  The  conti-actor  shall 
make  die  award,  collect  the  proceeds  of 
the  sale,  and  release  the  property  to  the 
purchaser.  The  contractor  shall  provide 
the  plant  dearanoe  officer  with  evidence 
of  delivery  reflecting  actual  quantities 
released  to  the  pnrchaser. 

245^7310-3    AntHruet  nottflcation. 

(a)  When  cantractor  imrentory  with  an 
acquisition  cost  of  $3  million  or  more;  or 
any  patents,  processes,  techniques,  or 
inventions,  regardless  of  cost  are  sold 
or  otherwise  disposed  of  to  private 
mterests  notify  die  Attorney  General 
and  the  General  Services 
Administration  (GSA)  of  the  proposed 
terms  and  conditions  of  disposal. 

(1)  Submit  the  following  information 
to  the  Department  of  Justice  and  the 
GSA  thrcwgh  the  adn^stration  agency 
chaimels.  Report  Control  Symbol  DD- 
P&UAR)  1482  appliea. 

(i)  Location  and  descriptioa  of 
property  (specify  tonnage  if  scrap); 

(ii)  Propped  aale  price  (eiqilain  if  the 
proposed  pnrdiaser  was  not  highest 
bidder); 

(iii)  Acqaiaition  cost  of  property; 

(iv)  Marmer  of  sale,  indicating 
whether  by — 
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(A)  Sealed  bid  (specify  number  of 
bidden  solicited  and  bids  received); 

(B)  Auction  or  spot  bid  (state  how  sale 
.  was  advertised):  or 

(C)  Negotiation  (explain  why  property 
was  not  sold  competitively); 

(v)  Proposed  purchaser's  name, 
address,  and  trade  name  (if  any)  under 
which  proposed  purchaser  is  doing 
business; 

(vi)  If  a  corporation,  provide  state  and 
date  of  incorporation,  and  name  and 
adcbess  of— 

(A)  Each  holder  of  25  percent  or  more 
of  the  corporate  stock; 

(B)  Each  subsidiary;  and 

(C)  Each  company  under  common 
control  with  proposed  purchaser; 

(vii)  If  a  partnership,  provide— 

(A)  Name  and  address  of  each 
partner  and 

(B)  Other  business  connections  of 
each  partner 

(viii)  Nature  of  proposed  purchaser's 
business  (indicate  whether  its  scope  is 
local,  statewide,  regional,  or  national); 

(ix)  Estimated  dollar  volume  of  sales 
of  proposed  purchaser  (as  of  latest 
calendar  or  fiscal  year); 

(x)  Estimated  net  worth  of  proposed 
purchaser  and 

(xi)  Intended  use  of  property. 

(b)  Do  not  dispose  of  property  untU 
the  Attorney  General  determines 
whether  the  proposed  disposal  action 
would  tend  to  create  or  maintain  a 
situation  inconsistent  with  the  antitrust 
laws. 

(c)  If  the  Attorney  General  advises 
that  the  proposed  disposition  is 
inconsistent  with  the  antitrust  laws,  do 
not  continue  with  the  proposed 
disposition. 

(d)  Under  non-competitive  sales,  the 
prospective  purchaser  shall  be  informed 
that  final  consummation  of  the  sale  is 
subject  to  determination  by  the  Attorney 
General. 

(e)  Under  competitive  or  non- 
competitive sales,  the  purchaser  is 
required  to  provide  the  information 
required  in  paragraphs  (a)(1)  (i)  through 
(xi)  of  this  subsection. 

a4S.7311 

24S.7311-1 

(a)  Non-competitive  sales  include 
purchases  or  retention  at  less  than  cost 
by  the  contractor. 

(b)  Non-competitive  sales  may  be 
made  when — 

(1)  The  contracting  department/ 
agency  or  the  plant  clearance  officer 
determines  that  this  method  is  essential 
to  expeditious  plant  clearance; 

(2)  The  sale  is  otherwise  justified  on 
the  basis  of  circumstances  listed  in 
245.7311-2; 


(3)  The  Government's  interests  are 
adequately  protected;  and 

(4)  FAR  subpart  1.7  requires  are  met. 
(c)  Non-competitive  sales  shall  be  at 

fair  and  reasonable  prices  not  less  than 
those  reasonably  expected  under 
competitive  sale. 

248.7911-2   JuaUWcatlon. 

(a)  Conditions  justifying  non- 
competitive sales  are — 

(1)  Scientific  equipment  allocated  to 
terminated  research  and  development 
contracts  with  educational  institutions; 

(2)  No  acceptable  bids  are  received 
under  an  advertised  competitive  sale; 

(3)  Property  value  is  so  small  that 
anticipated  proceeds  would  not  warrant 
formal  competitive  sale; 

(4)  Disposal  is  to  states,  territories, 
possessions,  political  subdivisions 
thereof,  or  tax-supported  agencies 
therein,  and  the  estimated  fair  market 
value  of  the  property  and  other 
satisfactory  terms  of  disposal  are 
obtained; 

(5)  Specialized  nature  of  the  property 
would  not  create  bidder  interest; 

(6)  Removal  of  the  property  would 
reduce  its  value  or  result  in 
disproportionate  handling  expenses;  or 

(7)  Such  action  is  essential  to  the 
Government's  interests. 

(b)  The  contracting  department/  - 
agency  will  provide  the  contract 
administration  office  the  sales 
justification  and  any  special  sales 
provisions  when  the  department/agency 
decides  to  sell  production  equipment  to 
the  contractor  by  non-competitive  sale. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

13.  The  authority  for  48  CFR  part  252 
continues  to  read  as  follows: 

Aulfaacity:  5  U.&a  301, 10  U.S.C  2202, 
DOD  Directive  5000.35.  FAR  subpart  1.3. 

Subpart  252.1— Inatnictiofia  for  Uaing 
Provialona  and  Ctauaoa 

13A.  Section  252.101  is  revised  to  read 
as  follows: 

2S2.101    Using  Part  252. 

(b)  Numbering. 
(2)  Provisions  or  clauses  that 
supplement  the  FAR. 

(ii)(B)DFARS  provisions  or  clauses 
use  a  four  digit  sequential  number  in  the 
7000  series,  e.g.,  -7000,  -7001,  -7002. 
Department  or  agency  supplemental 
provisions  or  clauses  use  four  digit 
sequential  numbers  in  the  9000  series. 


Subpart  252.2— Taxta  of  Provialona 
andCiauaaa 

252.200   (Removed] 

14.  Section  252.200  is  removed. 

15.  Section  252.201-7000  is  added  to 
read  as  follows: 


252.201-7000   Contracting  Offlcer'a 
R« 


As  prescribed  in  201.602-70,  use  the 
following  clause: 

Coatncdog  OfBoar'B  Repnsentative  (FEB 

ini) 

(a)  Definition. 

Contracting  officer's  representative  means 
an  individual  designated  and  autliorized  in 
writing  by  the  contracting  officer  to  perform 
specific  technical  or  adminittrative  hmctions. 

(b)  If  the  Contracting  Officer  designates  a 
contracting  officer's  representative  (COR),  the 
Contractor  will  be  provided  a  copy  of  the 
written  designation.  It  will  specify  the  extent 
of  the  COR's  authority  to  act  on  behalf  of  the 
contracting  officer.  Under  no  circumstances 
will  a  COR  be  delegated  authority  to  make 
any  commitments  or  changes  that  will  affect 
price,  quality,  quantity,  delivery,  or  any  other 
term  or  condition  of  the  contract. 

252.204-7000   I  Redesignated  8S  252.204- 
70021. 

16.  Section  252.204-7000  is 
redesignated  as  252.204-7002  and 
revised  to  read  as  follows: 

252.204-7002    Payment  for  8ut>nne  Items 
Not  Separately  Priced. 

As  prescribed  in  204.7104-l(b)(3)(iv), 
use  the  following  clause: 

Payment  for  Subline  Items  Not  S^Miately 
Priced  (FEB  1991) 

(a)  If  the  schedule  in  this  contract  contains 
any  contract  subline  items  or  exhibit  subline 
items  identified  as  not  separately  priced 
(NSP),  it  means  that  the  unit  price  for  that 
subline  item  is  included  in  the  unit  price  of 
another,  related  line  or  subline  item. 

(b)  The  Contractor  shall  not  invoice  the 
Government  for  any  portion  of  a  contract  line 
item  or  exhibit  line  item  which  contains  an 
NSP  until— 

(1)  The  Contractor  has  delivered  the  total 
quantity  of  all  related  contract  subline  items 
or  exhibit  subline  items;  and 

(2)  The  Government  has  accepted  them. 

(c)  This  clause  does  not  apply  to  technical 
data. 

(End  of  clause) 

252.204-7007   [RedealBnatad  a*  252.204- 
70011. 

17.  Section  252.204-7007  is 
redesignated  as  252.204-7001  and 
revised  to  read  as  follows: 
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2S2.204-7001 

Qovemment  Entity  (CAGE)  Code  ReportiaB. 

As  prescribed  in  204.603-70.  use  Oie 
following  provision: 

Commeicial  and  CovemmeBt  niHty  (CAGE) 
Code  Repwdng  (FEB  IWl) 

(a)  The  Offeror  is  requested  to  enter  its 
CAGE  code  on  iU  offer  ia  te  block  with  its 
name  end  address.  Hie  CAGB  code  entered 
must  be  for  that  name  and  address.  Eater 
CAGE  before  the  number. 

^}  if  the  Offeror  does  not  have  a  CAGE 
code,  it  may  ask  the  C<»tracting  Officer  to 
request  one  from  the  Defense  Logistics 
Services  Center  (DLSC).  The  Contracting 
Officer  will— 

(1)  Ask  the  Contractor  to  complete  section 
B  of  a  DD  Form  2051.  Request  fair  Assignment 
of  a  Commercial  and  Government  Entity 
(CAC^Code; 

(2)  Complete  section  A  and-lorward  the 
form  to  DISC  and 

(3)  Notify  the  Cootractor  of  iU  assigned 
CAGE  code. 

(c)  Do  not  delay  submission  of  die  offer 
pending  receipt  of  a  CAGE  code. 
(End  of  provision) 

252.204-700B   (Redesignatwi  n  252J04- 
70001. 

1&  Section  252.204-7008  U 
redesignated  as  252.204-7000  and 
revised  to  read  as  foUowa: 

252.204-7000   Telecomaiunicatlone 
Sacurtty  Equ^Nnent,  DevicM,  TadNilque^ 


As  preactibed  in  204.470-3.  use  tfie 
following  clanse: 

Telao«amiinkatiaas  Security  Equipna^ 
Devices.  Tachniquas,  aad  Servloss  (FEB  1801) 

(a)  Definitions.  As  used  in  this  clanse— 

(1)  Seauiag  maaos  Um  applioatioa  of 
Govenmeat^^ypreesd  telecoBMiiimicetkins 
security  equtpaeot.  deviceik  techniqnee.  or 
services  to  ciontmotos  telsoamsnmicatiaas 
systeaos. 

(2)  SaatUin  iafonaathm  mens  any 
infansatkio  the  loss,  misuse,  er  BBodificatian 
of  whiA,  eranaathoriaed  access  te.  codd 
adversely  aiisci  the  antiMal  iBteresI  or  die 
conduct  of  Federal  prograssa,  er  te  privacy 
to  which  Ladividuals  are  aniilled  vnder  5 
U.S.C.  552a  (the  ftivacf  Act),  bat  wfakfa  has 
not  been  specifically  authotteed  aoder 
criteria  established  by  an  Executive  Older  or 
Act  of  Congress  to  be  kept  secret  in  te 
intersst  of  national  defsnse  or  foreign  policy. 

(S)  Teiecommmuoatimm  Sftteau  wwinns 
voice,  record,  and  data  communicatieas. 
Indadhig  saanageiBHt  infanaattoa  systems 
and  local  data  netwoiks  ttat  coBaect  te 
external  transasissiao  media.  «Aea  cmph^fed 
by  GoveiMisnt  ageodes,  ooateactors.  and 
subcontractacs  to  toaassut — 

(i)  Classified  or  ssBMitive  inCarmaliaa: 

(U)  Matters  Iwalviag  iatdUgence  activities, 
oyptaksic  adMtMS  related  to  national 
•eesaity.  tire  ooiBBMad  and  ooatrol  of  aUitaiy 
foroesk  or  equlpaseat  that  is  aa  tete^  part  of 
a  weapon  or  weapons  system:  or 

(iii)  Matters  critical  to  the  direct  fulfiUnent 
of  BiUtery  or  iaieiiicBaos  I 


(b)  TUs  sobdtatiaB/oanlract  Identifies 
classified  or  seositivs  infona^ioQ  that 
requires  secuiteg  dnriag  teJeooaaaunicatioDs 
and  reqmres  the  Contractor  to  secue 
telecenmaricaticBS  systeaw.  Tbe  Contiector 
agrees  to  secure  information  and  eystesu  at 
the  foDovring  locatian:  (Identify  the  locatiOB.) 

(c)  To  provide  the  security,  die  Conbactor 
stiail  use  Gtjwenuueut  approireu 
telecommunications  eqiripment  devices, 
techniques,  or  services.  A  list  of  the  approved 
equipment,  etc.  may  be  obtained  from 
(identify  where  tist  can  t>e  obtained). 
Equipment,  devices,  techniques,  or  services 
used  by  the  Contractor  must  be  compatifale  or 
interoperable  with  (Ust  and  Identify  die 
location  of  any  telecommunications  security 
equipment,  device,  technique,  or  servioe 
currently  being  used  by  the  techaical  or 
requirements  organization  or  other  offices 
with  which  die  Contractor  must 
comauiBicate). 

(d)  Except  as  may  be  provided  elsewhere 
in  this  ooiUiaot.  the  Contractor  siiaU  iuniish 
all  teleooramuaicatioDS  security  equipawnt. 
devices,  techniques,  or  services  necessary  to 
perform  this  contract  The  Contractor  must 
meet  ownership  eligibility  conditions  for 
communications  seuufty  equipnenl 
designated  es  controtted  oyptogmphic  items. 

(e)  The  Contractor  agrees  to  inchidc  this 
clause,  including  this  paragraph  (e),  in  all 
subcontracts  wUdi  reqwre  secnting 

'  telecomiminicattons. 
(Endofdmise) 

19.  Section  2S2J04-7003  b  added  to 
read  aa  foUows: 

252.204-7003   Diadoaura  of  InfomMlion. 

As  prescribed  in  204.404-70,  use  the 
following  dause: 


Disclosure 


CFEBian) 


(a)  Ine  Contractor  shall  not  release  to 
anyone  outaide  tiie  Contractors  organizanon 
any  unclassified  information,  regardless  of 
mecfinm  (e.g.,  fifan.  tape,  document), 
pertahung  to  any  part  of  diis  contract  or  any 
program  related  to  this  contract  unless — 

(1)  Tbe  Contracting  Officer  has  given  prior 
written  approval;  or 

(2)  The  information  is  otherwise  in  the 
pubUc  domain  before  the  date  of  release. 

(b)  Requests  for  approval  shall  identify  the 
spedfic  inrormalioB  to  be  released,  the 
medium  to  be  used,  and  the  purpose  for  the 
release.  Hie  Contractor  sUall  submit  its 
request  to  the  Contracting  Officer  at  least  4S 
days  before  the  proposed  date  for  release. 

(c)  The  Contractor  agrees  to  include  a 
similar  requirement  in  each  subcontract 
under  Ms  conlraot  SobcoBbactors  shall 
submit  requests  for  authorizatian  to  rdease 
through  the  prime  contractor  to  the 
Contracting  Officer. 

(End  of  clause] 

20.  Section  252.215-7000  is  revised  to 
read  as  follows: 


2S2,216-7liO 

ExpMtad  to  Excaad  $100,000. 

As  prescribed  in  215.804^  uae  the 
following  clause: 


llaEnsad 

$1004108  (Fmnai) 

The  term  "pricing  adjustment"  as  used  in 
paragraph  (a)  of  the  clauses  entided  Tiioe 
Reduction  for  Defective  Cost  or  Pricing 
Data — Modifications,"  "Subcontractor  Cost 
or  Pricing  Data."  and  "Subcontractor  Cost  or 
Pricing  Data— Modifications."  means  the 
aggregate  increases  and"or  decreases  in  cost 
plus  applicable  profits. 
(End  of  clause) 

252.215-7003. 2S2.21S-7001.  and  2S2.215- 
7002   [Radaalgnatadaa  252215-7001, 
252.215-7002,  and  2S2J1 5-70031. 

21-23.  SectioBB  252.215-7003,  252.215- 

7001,  and  252.2215-7002  are 
redesignated  as  252.215-7001,  252.215- 

7002,  and  252.215-7003  respecttvefy  and 
revised  to  read  as  follows: 

2S2.215-7001    Coal  Eattmating  System 
Re<|uiranianta. 

As  prescribed  in  215£11-70(14,  use  the 
follofwing  clause: 

Cost  Estinulii^  System  BaqiiiniBeBte  (Fra 
1001) 

(a)  Definition. 

Estimating  $y$tem  means  the  Contractor's 
policies,  procedures,  and  practices  for 
generatii^  estimates  of  oosts  and  other  data 
included  in  proposals  submitted  to  customers 
in  the  expectation  of  reoeiving  contract 
awards.  Estimating  system  tndudes  tiie 
Contractor's — 

(1)  Organizational  structure; 

(2)  Established  lines  of  audiority.  duties, 
and  responsibilities: 

(3)  Internal  controls  and  managerial 
reviews: 

(4)  Plow  of  woiic  coordination,  and 
communication;  and 

(5]  Estimatiag  methods,  techniques, 
accumulation  of  historical  costs,  and  other 
analyses  used  to  generate  cost  estiaiates. 

(b)  General 

(1)  Hie  Contractor  shall  establish, 
maintain,  and  comply  with  an  estimating 
system  dut  is  ronairtently  applied  and 
produces  reUable,  verifiable,  supportable, 
and  documented  cost  estimates  that  are  aa 
acceptable  basis  for  negotiation  of  fair  and 
reasaaafate  prices. 

(2)  The  system  sfaoald  be—    . 

(i)  Consistent  and  integrated  with  the 
Contractor's  related  management  systems: 
and 

(ii)  Subject  to  applicable  financial  control 
systems. 

(c)  Afplksabilitf. 

Paragraphs  (d)  and  (e)  of  this  clause  apply 
if  the  contractor  is  a  large  business  and 
either— 

(1)  In  its  fiscal  year  preceding  award  of  this 
contract  received  Department  of  Defense 
(DOD)  prime  contracts  or  subcontracts, 
totaling  $50  aiiUian  or  SMue  for  wiuch 
certified  cost  or  pacing  data  were  required: 
or 

.    (2)  In  its  fiscal  year  precadiag  award  of  this 
contract — 

[i]  Received  DOD  prime  contracts  or 
subcontracts  totaling  $10  million  or  more  (but 
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laM  than  tSO  miUkm)  for  which  certified  cost 
or  pricing  data  were  required:  and 

(U)  Waa  notified  in  writing  by  the 
Contracting  Officer  that  paragrapha  (d)  and 
(e)  of  thia  dauae  apply. 

(d)  Sntgm  nquinments. 

(1)  The  Contractor  ahall  diaclose  ita 
estimating  aystem  to  the  Administrative 
Contracting  Officer  (AGO)  in  writing.  If  the 
Contractor  wiahes  the  Government  to  protect 
the  infonnation  aa  privileged  or  confidendaL 
the  Contractor  must  mark  the  documenta 
with  d>e  appropriate  legends  before 
submission. 

(2)  An  estimating  system  disclosure  is 
adequate  when  the  Qmtractor  has  provided 
the  ACO  with  documentation  which — 

(i)  Accurately  describes  those  policies, 
procedures,  and  practices  that  the  Contractor 
cunently  uses  in  preparing  cost  proposala: 
and 

(ii)  Provides  sufficient  detail  for  the 
Government  to  reaaonably  make  an  informed 
judgment  regarding  the  adequacy  of  the 
contractor's  estimating  practices. 

(3)  The  Contractor  ahall— 

(i)  Comply  with  its  disclosed  estimating 
system;  and 

(ii)  Disclose  significant  changes  to  the  cost 
estimating  system  to  the  ACO  on  a  timely 
basis. 

(e)  BBtimating  system  deficiencies. 

(1)  TIm  Contractor  shall  respond  to  a 
written  report  from  the  Government  which 
identifiea  deficiencies  in  the  Contractor's 
estimating  system  aa  follows: 

(i)  If  the  Contractor  agrees  with  the  report 
findings  and  recommendations,  the 
Contractor  shal^ 

(A)  Within  30  days,  state  its  agreement  in 
writing  and 

(B)  Within  00  daya,  correct  the  defidendes 
or  submit  a  corrective  action  plan  showing 
proposed  milestones  and  actions  leading  to 
elimination  of  the  defidendes. 

(ii)  If  the  Contractor  disagrees  with  the 
report  the  Contractor  shaU.  within  30  days, 
state  its  rationale  for  disagreeing. 

(2)  The  ACO  will  evaluate  to  the 
Contractor's  response  and  notify  the 
Contractor  of  the  determination  concerning 
remaining  defidendes  and/or  the  adequacy 
of  any  proposed  or  completed  corrective 
action. 

(End  of  dause) 

2S2.21S-7002    Mduthil  HudwiHiaBon 
incwniw  riufiiain  rnrauuiviiy  mvaiya 


As  prescribed  in  215.870-6,  use  the 
following  clause: 

Industrial  Modamiaaiiaa  iaoantfva  Program 
Productivily  Savings  Rawaida  (FEB  1991) 

(a)  This  clause  applies  if  the  Contrador  has 
an  Industrial  Modonization  Incentives 
Program  (IVQP)  business  agreement  which 
benefits  this  contract  This  agreement  may  be 
directly  between  the  Government  and  the 
Contractor,  or  between  the  Contractor  and  a 
lower-tier  subcontrador,  as  long  aa 
Government  approval  has  been  obtained  for 
the  subcontrad  program. 

(b)  The  Contractor  may  request 
productivity  savings  rewards  in  accordance 
with  the  terms  of  Its  IMIP  business 
agreement 


.  (c)  When  the  Contrador's  IMIP  business 
agreement  apedfies  calculation  using  a 
sharing  fador  approach,  the  Contrador  shall 
indude  the  following  statement  on  each 
invoice  for  payment  of  a  productivity  savings 
reward  share: 

The  productivity  savings  reward  (PSR) 
amount  requested  on  this  invoice  represents 
an  incremental  share  of  the  total  PSR  amount 
agreed  to  (insert:  in  the  IXflP  business 
Agreement  or  in  this  contract),  dated 

,  between  the  Government  and 

_  for  which  no  entitlement  has 


previously  been  paid. 

(d)  The  Contractor  shall  keep  records  of  all 
productivity  savings  reward  payments 
received  under  each  IMIP  business 
agreement 

(e)  The  Contractor  shall  include  this  clause 
in  all  subcontracts  where  the  subcontractor  is 
partidpating  in  a  Government  approved  IMIP 
business  agreement  All  subcontractor  cost- 
price  reductions  on  DOD  programs,  which  are 
attributable  to  an  IMIP  after  establishment  of 
the  productivity  savings  reward  shall  be 
directly  and  entirely  passed  through  to  the 
Government 

(End  of  dause) 

25U1S-7003    AoeMStoRMords. 

As  prescribed  in  215.872-5,  use  the 
following  clause: 

Aocasa  to  Rsoofds  (FEB  1991) 

(a)  Upon  request  by  the  Contracting  • 
Officer,  the  Contractor  shall  make  available 

to  the  Contracting  Officer  all  records, 
documents,  and  other  data  related  to— 

(1)  The  proposed,  negotiated,  and  incurred 
costs  and  related  profit  or  fee; 

(2)  Billa  of  material;  and 

(3)  Work  measurement  system  data  (and 
any  revision  to  such  data),  induding  standard 
hours  of  work  content  These  work 
measurement  system  data  are  thoae 
generated  from  time  standard  setting,  time 
monitoring  and  variance  analysis,  produced 
for  such  purposes  as  planning,  cost 
estimatiiig.  and  productivity  improvement 
Availability  includes  access  to  proposed  and 
negotiated  work  measurement  system  data 
(and  any  revision  to  such  data). 

(b)  Nothing  in  this  clause  requires  the 
Contractor — 

(1)  To  collect  or  maintain  data  not 
otherwise  collected  or  maintained;  or 

(2)  To  maintain  data  in  a  form  or  manner 
di^erent  from  that  in  which  the  Contractor 
maintains  such  data. 

(c)  The  records,  documents,  and  other  data 
shall  be  available  for  review  until  three  years 
after  final  payment  under  this  contract 
(End  of  clause] 

24.  Section  252.217-7000  is  revised  to 
read  as  follows: 

252^17-7000    ExsrdMOfopUontofulfW 


As  prescribed  in  217,208-70(a).  use  the 
following  clause: 

Exetdse  of  Option  to  FulfiO  Foreign 
Military  Sales  Commitments  (FEB  1901) 

(a)  The  Government  may  exerdse  the 
option(s)  of  this  contrad  to  fulfill  foreign 
inilitary  sales  commitments. 


(b)  The  foreign  military  sales  commitments 
are  for 

(Insert  name  of  country,  or  To  Be 
Determined) 

(Insert  applicable  CLIN) 
(End  of  clause] 

Alternate  I  (FEB  1991) 

As  prescribed  in  217.20&-70(a](l].  substitute 
the  following  paragraph  (b)  for  paragraph  (b) 
of  the  basic  dause: 

(b)  On  the  date  the  option  is  exercised,  the 
Government  shall  identify  the  foreign  country 
for  the  purpose  of  negotiating  any  equitable 
adjustment  attributable  to  foreign  military 
sales.  Failure  to  agree  on  an  equitable 
adjustment  shall  be  treated  as  a  dispute 
under  the  Disputes  clause  of  this  contract 

25.  Section  252.217-7001  is  revised  to 
read  as  follows: 

252.217-7001    Surge  option. 

As  prescribed  in  217.2Q8-70(b),  use  the 
following  clause: 

Surge  Option  (FEB  1991) 

(a)  General  The  Government  has  the 
option  to.— 

(1)  Increase  the  quantity  of  supplies  or 
services  called  for  under  this  contract  by  no 
more  than percent  and/or 

(2)  Accelerate  the  rate  of  delivery  called  for 
under  this  contract  at  a  price  or  cost  to  be 
estabUshed  by  negotiation  as  provided  in  this 
clause. 

(b)  Schedule.  (1)  When  the  Production 
Surge  Plan  pi-4^1634A)  is  included  in  the 
contract  the  option  delivery  schedule  shall 
be  the  production  rate  provided  with  the 
Plan.  If  the  Plan  was  negotiated  before 
contract  award,  then  the  negotiated  schedule 
shall  be  used. 

(2)  If  there  is  no  Production  Surge  Plan  in 
the  contract  the  Contractor  shall,  within  30 
days  from  the  date  of  award,  furnish  the 
Contracting  Officer  a  delivery  schedule 
showing  the  maximum  sustainable  rate  of 
delivery  for  items  in  this  contract  This 
deUvery  schedule  shall  provide  acceleration 
by  month  up  to  the  maximum  sustainable 
rate  of  delivery  achievable  within  the 
Contractor's  existing  facilities,  equipment 
and  subcontracting  structure. 

(3)  The  Contractor  shall  not  revise  the 
option  delivery  schedule  without  approval 
frt>m  the  Contracting  Officer. 

(c)  Exercise  of  option.  (1)  The  Contracting 
Officer  may  exercise  this  option  at  any  time 
before  acceptance  by  the  Government  of  the 
final  schedule  delivery. 

(2)  The  Contracting  Officer  will  provide  a 
prelimhiary  oral  or  written  notice  to  the 
Contractor  stating  the  quantifies  to  be  added 
or  accelerated  under  the  terms  of  this  clause, 
followed  by  a  contract  modification 
incorporating  the  transmitted  information 
and  instructions.  The  notice  and  modification 
will  establish  a  not-to-exceed  price  equal  to 
the  highest  contrad  unit  price  or  cost  of  the 
added  or  accelerated  items  as  of  the  date  of 
the  notice. 

(3)  The  Contractor  will  not  be  required  to 
deUver  at  a  rate  greater  than  the  maximum 
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sustainable  delivery  rate  under  paragraph 
(b)(2)  of  this  clause,  nor  will  the  exercise  of 
this  option  extend  delivery  more  than  24 
months  beyond  the  scheduled  final  deUvery. 

(d)  Price  negotiation.  (1)  Unless  the  option 
cost  or  price  was  previously  agreed  upon,  the 
Contractor  shall,  within  30  days  bom  the  date 
of  option  exercise,  submit  to  the  Contracting 
Officer  a  cost  or  price  proposal  (including  a 
cost  breakdown)  for  the  added  or  accelerated 
items. 

(2)  Failure  to  agree  on  a  cost  or  price  in 
negotiations  resulting  from  the  exercise  of 
this  option  shall  constitute  a  dispute 
concerning  a  question  of  fact  within  the 
meaning  of  the  Disputes  clause  of  this 
contract  However,  nothing  in  this  clause 
shall  excuse  the  Contractor  from  proceeding 
with  the  performance  of  the  contract  as 
modified,  while  any  resulting  claim  is  being 
settled. 
(End  of  clause) 

26.  Sections  252.217-7002  through 
252.217-7028  are  added  to  read  as 
follows: 

252.217-7002   Offering  property  for 
excttangc. 

As  prescribed  in  217.7005,  use  the 
following  provision: 

Offering  Property  for  Exchange  (FEB  1991) 

(a)  The  property  described  in  item  number 

,  is  being  offered  in  accordance  with 

the  exchange  provisions  of  Section  201(c]  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949. 63  Stat  384  (40  U.S.C. 
481(c)). 

(b)  The  property  is  located  at 

(insert  address) 

Offerors  may  inspect  the  property  during 
the  period 

(insert  beginning  and  ending  dates  and  insert 
hours  during  day) 
(End  of  provision) 

252.217-7003    Clianges. 

As  prescribed  in  217.7104(a),  use  the 
following  clause: 

Changes  (FEB  1991) 

(a)  The  Contracting  Officer  may,  at  any 
time  and  without  notice  to  the  sureties,  by 
written  change  order,  make  changes  within 
the  general  scope  of  any  job  order  issued 
under  this  agreement  in — 

(1)  Drawings,  designs,  plans,  and 
specifications; 

(2)  Work  itemized; 

(3)  Place  of  performance  of  the  work; 

(4)  Time  of  commencement  or  completion 
of  the  work;  and 

(5)  Any  other  requirement  of  the  job  order. 

(b)  If  a  change  causes  an  increase  or 
decrease  in  the  cost  of,  or  time  required  for, 
performance  of  the  job  order,  whether  or  not 
changed  by  the  order,  the  Contracting  Officer 
shall  make  an  equitable  adjustment  in  the 
price  or  date  of  completion,  or  both,  and  shall 
modify  the  job  order  in  writing. 

(1)  Within  ten  days  after  the  Contractor 
receives  notification  of  the  change,  the 
Contractor  shall  submit  to  the  Contracting 


Officer  a  request  for  price  adjustment 
together  with  a  written  estimate  of  the 
increased  cost 

(2)  The  Contracting  Officer  may  grant  an 
extension  of  this  period  if  the  Contractor 
requests  it  within  the  ten  day  period. 

(3)  If  the  circumstances  justify  it  the 
Contracting  Officer  may  accept  and  grant  a 
request  for  equitable  adjustment  at  any  later 
time  prior  to  hnal  payment  under  the  job 
order,  except  that  the  Contractor  may  not 
receive  proHt  on  a  payment  under  a  late 
request 

(c)  If  the  Contractor  includes  in  its  claim 
the  cost  of  property  made  obsolete  or  excess 
as  a  result  of  a  change,  the  Contracting 
Officer  shall  have  the  right  to  prescribe  the 
manner  of  disposition  of  that  property. 

(d)  Failure  to  agree  to  any  adjustment  shall 
be  a  dispute  within  the  meaning  of  the 
Disputes  clause  of  this  agreement 

(e)  Nothing  in  this  clause  shall  excuse  the 
Contractor  from  proceeding  with  the  job 
order  as  changed. 

(End  of  clause) 

252^17-7004   Job  Orders  and 
Compensation. 

As  prescribed  in  217.7104(a),  use  the 
following  clause: 

lob  Orders  and  Compensation  (FEB  1991) 

(a](l]  Under  sealed  bid  procedures,  the 
issuance  of  the  job  order  constitutes  the 
award.  The  Contracting  Officer  shall  include 
the  price  for  the  work  to  be  performed  and 
shall  sign  and  issue  the  job  order.  The  job 
order  incorporates  the  terms  and  conditions 
of  the  Master  Agreement 

(2)  Under  negotiated  procedures,  the 
Contracting  Officer  shall  include  the  price  for 
the  work  to  be  performed  and  shall  sign  and 
issue  the  job  order  which  shall  then  be  signed 
and  acknowledged  by  the  Contractor.  The  job 
order  shall  be  deemed  to  incorporate  the 
terms  and  conditions  of  the  Master 
Agreement 

(b)  Whenever  the  Contracting  Officer 
determines  that  immediate  work  on  a  vessel 
is  necessary,  the  Contracting  Officer  may 
issue  a  written  order  to  perform  that  work 
and  th6  Contractor  hereby  agrees  to  comply 
%vith  that  order. 

(1)  As  soon  as  practicable  after  the 
issuance  of  the  order,  the  Contracting  Officer 
and  the  Contractor  shall  negotiate  a  price  for 
the  work  and  the  Contracting  Officer  shall 
issue  a  job  order  covering  the  work. 

(2)  The  Contractor  shall,  upon  request 
furnish  the  Contracting  Officer  with  a 
breakdown  of  costs  incurred  by  the 
Contractor  and  an  estimate  of  costs  expected 
to  be  incurred  in  the  performance  of  the 
work.  The  Contractor  shall  maintain,  and 
make  available  for  inspection  by  the 
Contracting  Officer  or  the  Contracting 
Officer's  representative,  records  supporting 
the  cost  of  performing  the  work. 

(3)  Failure  of  the  parties  to  agree  upon  the 
price  of  the  work  shall  constitute  a  dispute 
within  the  meaning  of  the  Disputes  dause  of 
the  Master  Agreement  In  the  meantime,  the 
Contractor  shall  diligenUy  proceed  to  perform 
the  work  ordered. 

(c)(1)  If  the  natiue  of  any  repairs  is  such 
that  dieir  extent  and  probable  cost  cannot  be 


ascertained  readily,  the  Contracting  Officer 
may  issue  a  job  order  (on  a  sealed  bid  or 
negotiated  basis)  to  determine  the  nature  and 
extent  of  required  repairs. 

(2)  Upon  determination  by  the  Contracting 
Officer  of  what  work  is  necessary,  the 
Contractor,  if  requested  by  the  Contracting 
Officer,  shall  negotiate  prices  for 
performance  of  that  work.  The  prices  agreed 
upon  shall  be  set  forth  in  a  modification  of 
the  job  order. 

(3)  Failure  of  the  parties  to  agree  upon  the 
price  shall  constitute  a  dispute  under  the 
Disputes  dause  of  the  Master  Agreement  In 
the  meantime,  the  Contractor  shall  diligently 
proceed  to  perform  the  work  ordered. 

(End  of  clause) 

252.217-7005    Inspection  and  Manner  of 
Doing  Work. 

As  prescribed  in  217.7104(a),  use  the 
following  clause: 

Inspection  and  Manner  of  Doing  Work  (FEB 
1991) 

(a)  The  Contractor  shall  perform  work  in 
accordance  with  the  job  order,  any  drawings 
and  specifications  made  a  part  of  the  job 
order,  and  any  change  or  modification  issued 
under  the  Changes  clause  of  this  agreement. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2]  of  this  clause,  and  unless  otherwise 
specifically  provided  in  the  job  order,  all 
operational  practices  of  the  Contractor  and 
all  workmanship,  material,  equipment  and 
articles  used  in  the  performance  of  work 
under  this  Agreement  shall  be  in  accordance 
with  the  best  conunercial  marine  practices 
and  the  rules  and  requirements  of  the 
American  Bureau  of  Shipping,  the  U.S.  Coast 
Guard,  and  the  Institute  of  Electrical  and 
Electronic  Engineers,  in  effect  at  the  time  of 
Contractor's  submission  of  bid  (or  acceptance 
of  the  job  order,  if  negotiated). 

(2)  When  Navy  specifications  are  specified 
in  the  job  order,  the  Contractor  shall  follow 
Navy  standards  of  material  and 
workmanship.  The  soUcitation  shall  prescribe 
the  Navy  standard  whenever  applicable. 

(c)  The  Government  may  inspect  all 
material  and  woikmanship  at  any  time  during 
the  Contractor's  performance  of  the  work. 

(1)  If.  prior  to  deUvery,  the  Government 
finds  any  material  or  workmanship  is 
defective  or  not  in  accordance  with  the  job 
order,  in  addition  to  its  rights  under  the 
Guarantees  clause  of  this  agreement,  the 
Government  may  reject  the  defective  or 
nonconforming  material  or  workmanship  and 
require  the  Contractor  to  correct  or  replace  it 
at  the  Contractor's  expense. 

(2)  If  the  Contractor  fails  to  proceed 
promptly  with  the  replacement  or  correction 
of  the  material  or  workmanship,  the 
Government  may  replace  or  correct  the 
defective  or  nonconforming  material  or 
workmanship  and  charge  the  Contractor  the 
excess  costs  incurred. 

(3)  As  specified  in  the  job  order,  the 
Contractor  shall  provide  and  maintain  an 
inspection  system  acceptable  to  the 
Government 

(4)  The  Contractor  shall  maintain  complete 
records  of  all  inspection  work  and  shall  make 
them  available  to  the  Government  during 


mm 
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performano*  of  the  job  order  and  for  W  day* 
after  the  completion  of  all  work  reqaired. 

(d)  The  Contractor  shall  not  peraiit  any 
welder  to  work  on  a  veaaei  unless  the  welder 
is,  at  the  time  of  the  woric  qualified  to  the 
standards  estabUshed  bjr  the  U.S.  Coast 
Guard.  American  Bureau  of  Shipping,  or 
Department  of  the  Navy  for  the  type  of 
welding  being  performed.  Q«>ahfications  of  a 
weldo'  shall  be  as  specified  in  the  job  order. 

(e)  The  Contractor  shall— 

(1)  Exudse  reascnabie  care  to  protect  the 
vessel  &om  fire; 

(2)  Maiotain  a  reasonable  system  of 
inspectioo  ovw  activitiea  taking  place  in  the 
vicinity  of  the  vessel's  magazaoes.  fuel  oil 
tanks,  or  storerooms  containing  flammable 
materials; 

(3)  Maintain  a  reasonable  number  of  hose 
lines  ready  for  immediate  use  on  the  vessel  at 
all  times  while  the  vessel  is  berthed 
alongside  the  Contractor's  pier  or  in  dry  dock 
or  on  a  marine  railway: 

(4)  Provide  sufficient  security  patrols  to 
reasonably  maintain  a  fire  watch  for 
protection  of  the  vessel  when  it  is  in  the 
Contractor's  custody; 

(5)  To  the  extent  necessary,  clean,  wash, 
and  steam  out  or  otherwise  make  safe,  all 
tanks  under  alteration  or  repair. 

(6)  Furnish  the  Contncting  CMBcer  a  "gas- 
free"  or  "saie-for-hotwork"  certificate  before 
any  hot  work  is  dooe  en  a  tank; 

(7)  Treat  the  oootants  of  any  tank  as 
Government  property  in  accordance  with  the 
Govemment  Property  (Fbced-Price  CoatracU) 
clause  of  this  agreement  and 

(0)  Diapoee  of  the  contents  of  any  tank  only 
at  the  directioa.  or  with  the  concurrence,  of 
the  Contracting  Officer. 

(f)  Except  as  otherwise  provided  in  the  job 
order,  when  the  vessel  is  in  the  custody  of  the 
Contractor  or  in  dry  dock  or  on  a  marine 
railway  and  the  temperature  is  expected  to 
go  as  low  as  35  *F.  the  Contractor  shall  take 
all  necessary  steps  to — 

(1)  Keep  all  hose  pipe  lines.  Fixtures,  traps, 
tanks,  and  other  receptacles  on  the  vessel 
from  freezing;  and 

(2)  Protect  the  stem  tube  and  propeUer 
hubs  from  frost  damage. 

(g)  The  Contractor  shall,  whenever 
practicable — 

(1)  Perform  the  required  work  in  a  manner 
that  will  not  interfere  with  the  berthing  and 
messing  of  Govemment  personnel  attached  to 
the  vessel;  and 

(2)  Provide  Government  personnel  attached 
to  the  vessel  access  to  the  vessel  at  all  times. 

(h)  Govemment  personnel  attached  to  the 
vessel  shall  not  interfere  with  the 
Contractor's  work  or  workers. 

(i)(l)  The  Govemment  does  not  guarantee 
the  correctness  of  the  dimensions,  sizes,  and 
shapes  set  forth  in  any  job  order,  sketches, 
drawings,  plans,  or  specifications  prepared  or 
furnished  by  the  Govemment  unless  the  job 
order  requires  that  the  Contractor  perform 
the  work  prior  to  any  opportunity  to  inspect 

(2)  Except  as  stated  in  paragraph  (i](l)  of 
this  clause,  and  other  than  those  parts 
furnished  by  the  Government,  the  Contractor 
shall  be  responsible  for  the  correctness  of  the 
dimensions,  sizes,  and  shapes  of  parts 
furnished  under  this  agreement. 

(j]  The  Contractor  shall  at  all  times  keep 
the  site  of  the  work  on  the  vessel  free  from 


accumulation  of  waste  material  or  rubbish 
caused  by  its  employees  or  the  woik.  At  the 
completion  of  the  work,  unless  the  job  order 
specifies  otherwise,  the  Contractor  shall 
remove  all  rabbish  from  the  site  of  the  work 
and  leave  the  immediate  vicinity  of  the  work 
area  "broom  cleaa" 
(End  of  clause) 

252.217-7006    TM*. 

As  prescribed  in  217.7104(a),  use  the 
following  clause: 

Title  (FEB  UOl) 

(a)  Unless  otherwise  provided  in  this 
agreement,  title  to  all  materials  and 
equipment  to  be  incorporated  in  a  vessel  in 
thie  performance  of  a  job  order  shall  vest  in 
the  Government  upon  delivery  at  the  location 
specified  for  the  performance  of  the  work. 

(b)  The  Contractor  assumes  the  risk  of  loss 
of  any  Contractor-furnished  materials  and 
equipment  to  be  incorporated  in,  or  placed 
on.  any  vessel  until  all  work  is  complete  and 
accepted  by  the  Govemment  and  the  vessel 
is  redelivered  to  the  Govemment 

(c)  Upon  completion  of  the  job  order,  or 
with  the  approval  of  the  Contracting  Officer 
during  performance  of  the  job  order,  all 
Contractor-fumished  materials  and 
equipment  not  incorporated  in,  or  placed  oa 
any  vessel,  shall  become  the  property  of  the 
Contractor,  unless  the  Govemment  has 
reimbursed  the  Contractor  for  the  cost  of  the 
materials  and  equipment. 

(d)  Hie  vessel,  ito  equipment  movable 
stores,  cargo,  or  other  ship's  materials  ahall 
not  be  considered  Government-furnished 
property. 

(End  of  clause] 

2S2.217-7007    P«ymwH>. 

As  prescribed  in  217.7104(a),  use  die 
following  clause: 

PaymenU  (FEB  IMl) 

(a)  "Progress  payments,"  as  used  in  this 
clause,  means  payments  made  before 
completion  of  work  in  progress  under  a  job 
order. 

(b)  Upon  submission  by  the  Contractor  of 
invoices  in  the  form  and  number  of  copies 
directed  by  the  Contracting  Officer,  and  as 
approved  by  the  Contracting  Officer,  the 
Government  will  make  progress  payments  as 
work  progresses  under  the  job  order. 

(1)  Generally,  the  Contractor  may  submit 
invoices  on  a  semi-monthly  basis,  unless 
expenditures  justify  a  more  frequent 
submission. 

(2)  The  Govemment  need  not  make 
progress  payments  for  invoices  aggregating 
less  than  SS.OOO. 

(3)  The  Contracting  Officer  shall  approve 
progress  payments  based  on  the  value, 
computed  on  the  price  of  the  job  order,  of 
labor  and  materials  Incorporated  in  the  work. 
materials  suitably  stored  at  the  site  of  the 
work,  and  preparatory  work  completed,  less 
the  aggregate  of  any  previous  payments. 

(4)  Up)on  request,  the  Contractor  will 
furnish  the  Contracting  Officer  any  reports 
concerning  expenditures  on  the  work  to  date 

'  that  the  Contracting  Officer  may  require. 

(c)  The  Govemment  will  retain  five  percent 
for  small  business  concerns  and  ten  percent 


for  all  other  concerns  of  the  amount 
estimated  or  approved  by  the  Contracting 
Officer  under  paragraph  (b)  of  this  clause 
until  final  completion  and  acceptance  of  all 
work  covered  by  the  job  order. 

(d)  The  Contracting  Officer  may  direct  that 
progress  payments  be  based  on  the  price  of 
the  job  order  as  adjusted  as  a  result  of 
change  ordera  under  the  Changes  clause  of 
this  agreement.  If  the  Contracting  Officer 
does  not  so  direct — 

(1)  Payments  of  any  increases  shall  be 
made  from  time  to  time  after  the  amount  of 
the  increase  is  determined  under  the  Changes 
clause;  and 

(2)  Reductions  resulting  from  decreases 
shall  be  made  for  the  purposes  of  subsequent 
progress  payments  as  soon  as  the  amounts 
are  determined  under  the  Changes  clause. 

(e)  Upon  completion  of  the  work  and  final 
inspection  and  acceptance,  and  upon 
submission  of  a  final  invoice,  the  Contractor 
shall  be  paid  for  the  price  of  the  job  order,  as 
adjusted  pursuant  to  the  Changes  clause  of 
this  agreement,  less  the  amotmt  of  any 
previous  payments. 

(f)  All  materials,  equipment  or  any  other 
property  or  work  in  prxxxss  covered  by  the 
progress  payments  made  by  the  Govemment 
upon  the  making  of  those  progress  payments, 
become  the  sole  property  of  the  Govemment, 
and  are  subject  to  the  provisions  of  the  Title 
clause  of  this  agreement 

(End  of  clause] 

252Jt17-700t    Boncta. 

As  prescribed  in  217.7104(a),  use  the 
following  clause: 

Bonds  (FEB  IWl) 

(a]  If  the  solicitation  requires  an  offeror  to 
submit  a  bid  bond,  the  Offeror  may  furnish, 
instead,  an  annual  bid  bond  (or  evidence 
thereof]  or  an  annual  performance  and 
payment  bond  (or  evidence  thereof). 

(b)  If  the  solicitation  does  not  require  a  bid 
bond,  the  Offeror  shall  not  include  in  the 
price  any  contingency  to  cover  the  premium 
of  such  a  bond. 

(c)  Even  if  the  solicitation  does  not  require 
bonds,  the  Contracting  Officer  may 
nevertheless  require  a  performance  and 
payment  bond,  in  form,  amount,  and  with  a 
surety  acceptable  to  the  Contracting  Officer. 
Where  performance  and  payment  bond  is 
required,  the  offer  price  shall  be  increased 
upon  the  award  of  the  job  order  in  an  amount 
not  to  exceed  the  premium  of  a  corporate 
surety  bond. 

(d]  If  any  surety  upon  any  bond  furnished 
in  connection  with  a  job  order  under  this 
agreement  fails  to  submit  requested  reports 
as  to  its  financial  condition  or  otherwise 
becomes  unacceptable  to  the  Govemment 
the  Conducting  Officer  may  require  the 
Contractor  to  fiimish  whatever  additional 
security  the  Contracting  Officer  determines 
necessary  to  protect  the  interests  of  the 
Govemment  and  of  persons  supplying  labor 
or  materials  in  the  performance  of  the  work 
contemplated  under  this  agreement, 

(End  of  clause) 
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252.217-7009    UquMatad  Dmwqm. 

As  prescribed  in  217.71(M(a],  use  the 
following  clause: 

liquidated  Damages  (FEB  1991) 

(a)  If  the  Contractor  fails  to  complete  the 
performance  of  a  job  order  within  the  time 
specified  in  the  order  or  any  extension,  the 
actual  damage  to  the  Govemment  for  the 
delay  will  be  difficult  or  impossible  to 
determine.  Therefore,  instead  of  actual 
damages,  the  Contractor  shall  pay  the 
Govemment  the  amount  if  any,  set  forth  in 
the  job  order  for  each  calendar  day  of  delay 
(pro-rated  to  the  nearest  hour  for  fractional 
days). 

(b)  Altematively,  the  Govemment  may 
terminate  the  job  order  in  whole  or  in  part,  as 
provided  in  the  Default  clause  of  this 
agreement.  In  that  event,  the  Contractor  shall 
be  liable,  in  addition  to  the  excess  costs 
provided  in  the  Default  clause,  for  any 
liquidated  damages  accruing  until  the  time 
the  Govemment  obtains  completion  of  the 
work. 

(c)  The  Contractor  shall  not  be  liable  for 
liquidated  damages  when  the  delay  arises  out 
of  causes  beyond  the  control  and  without  the 
fault  or  negligence  of  the  Contractor,  as 
defined  in  the  Default  clause.  In  that  event 
subject  to  the  Disputes  clause  of  this 
agreement,  the  Contracting  Officer  shall 
determine  the  facts  and  shall  extend  the  time 
for  performance  when  the  facts  justify  doing 
so. 

(End  of  clause) 

252.217-7010    Performanc*. 

As  prescribed  in  217.7104(a],  use  the 
following  clause: 

Performance  (FEB  1991) 

(a)  Upon  the  award  of  a  job  order,  the 
Contractor  shall  promptiy  start  the  work 
specified  and  shall  diligentiy  prosecute  the 
work  to  completion.  The  Contractor  shall  not 
start  work  until  the  job  order  has  been 
awarded  except  in  the  case  of  emergency 
work  ordered  by  the  Contracting  Officer 
under  the  )ob  Orders  and  Compensation 
clause  of  this  agreement. 

(b)  The  Govemment  shall  deliver  the  vessel 
described  in  the  job  order  at  the  time  and 
location  specified  in  the  job  order.  Upon 
completion  of  the  work,  the  Govemment  shall 
accept  dehvery  of  the  vessel  at  the  time  and 
location  specified  in  the  job  order. 

(c)  The  Contractor  shall,  without  charge 
and  without  specific  requirement  in  a  job 
order — 

(1)  Make  available  at  the  plant  to  peraonnel 
of  the  vessel  while  in  dry  dock  or  on  a  marine 
railway,  sanitary  lavatory  and  similar 
facilities  acceptable  to  the  Contracting 
Officer 

(2)  Supply  and  maintain  suitable  brows  and 
gangways  from  the  pier,  dry  dock,  or  marine 
railway  to  the  vessel; 

(3)  Treat  salvage,  scrap  or  other  ship's 
material  of  the  Govemment  resulting  fit)m 
performance  of  the  work  as  items  of 
Govemment-fumished  property,  in 
accordance  with  the  Govemment  Property 
(Fixed  Price  Contracts)  clause  in  this 
agreement 


(4)  Perform,or  pay  the  cost  of,  any  repair, 
reconditioning  or  replacement  made 
necessary  as  the  result  of  the  use  by  the  ' 
Contractor  of  any  of  the  vessel's  machinery, 
equipment  or  fittings,  including,  but  not 
limited  to,  winches,  pumps,  rising,  or  pipe 
lines;  and 

(5)  Furnish  suitable  offices,  office 
equipment  and  telephones  at  or  near  the  site 
of  the  work  for  the  Contracting  Officer's  use. 

(d)  The  job  order  will  state  whether  dock 
and  sea  trials  are  required  to  determine 
whether  or  not  the  Contractor  has 
satisfactorily  performed  the  woik. 

(1)  If  dock  and  sea  trials  are  required,  the 
vessel  shall  be  under  the  control  of  the 
vessel's  commander  and  crew. 

(2)  The  Contractor  shall  not  conduct  dock 
and  sea  trials  not  specified  in  the  job  order 
without  advance  approval  of  the  Contracting 
Officer.  Dock  and  sea  trials  not  specified  in 
the  job  order  shall  be  at  the  Contractor's 
expense  and  risk. 

(3)  The  Contractor  shall  provide  and  install 
all  fittings  and  appliances  necessary  for  dock 
and  sea  trials.  The  Contractor  shall  be 
responsible  for  care,  installation,  and 
removal  of  instruments  and  apparatus 
furnished  by  the  Govemment  for  use  in  the 
trials. 

(End  of  clause) 

252.217-7011    AcceMtoVMseL 

As  prescribed  at  217.7104(a),  use  the 
following  clause: 

Access  to  Vessel  (FEB  1991) 

(a)  Upon  the  request  of  the  Contracting 
Officer,  the  Contractor  shall  grant  admission 
to  the  Contractor's  facilities  and  access  to 
vessel,  on  a  non-interference  basis,  as 
necessary  to  perform  their  respective 
responsibilities,  to  a  reasonable  number  of: 

(1)  Govemment  and  other  Goverimient 
contractor  employees  (in  addition  to  those 
Govemment  employees  attached  to  the 
vessel]:  and 

(2)  Representatives  of  offerors  on  other 
contemplated  Govemment  work. 

(b)  All  peraonnel  granted  access  shall 
comply  with  Contractor  mles  governing 
peraonnel  at  its  shipyard. 

(End  of  clause) 

252.217-7012    Liability andlnsuranc*. 

As  prescribed  in  217.7104(a),  use  the 
following  clause: 

Liability  and  Insurance  (FEB  1991) 

(a)  The  Contractor  shall  exercise  its  best 
efforts  to  prevent  accidents,  injury,  or 
damage  to  all  employees,  persons,  and 
property,  in  and  about  the  work,  and  to  the 
vessel  or  part  of  the  vessel  upon  which  work 
is  done. 

(b)  Loss  or  damage  to  the  vessel  materials, 
or  equipment 

(1)  Unless  otherwise  directed  or  approved 
in  writing  by  the  Contracting  Officer,  the 
Contractor  shall  not  carry  insurance  against 
any  form  of  loss  or  damage  to  the  vessel(s]  or 
to  the  materials  or  equipment  to  which  the 
Govemment  has  title  or  which  have  been 
furnished  by  the  Govemment  for  installation 
by  the  Contractor.  The  Govemment  assumes 
the  risks  of  loss  of  and  damage  to  that 
property. 


(2)  The  Govemment  does  not  assume  any 
risk  with  respect  to  loss  or  damage 
compensated  for  by  insurance  or  other%vise 
or  resulting  from  risks  with  respect  to  which 
the  Contractor  has  failed  to  maintain 
insurance,  if  available  and  approved  or 
required  by  the  Conb'acting  Officer. 

(3)  The  Govemment  does  not  assume  risk 
of  and  will  not  pay  for  any  costs  of  the 
following: 

(i]  Inspection,  repair,  replacement  or 
renewal  of  any  defects  in  the  vesseUs)  or 
material  and  equipment  due  to— 

(A)  Defective  workmanship  performed  by 
the  Contractor  or  its  subcontracton; 

(B)  Defective  materials  furnished  by  the 
Contractor  or  its  subcontracts;  or 

(C)  Workmanship,  materials,  or  equipment 
which  do  not  conform  to  the  requirements  of 
the  contract  whether  or  not  the  defect  is 
latent  or  whether  or  not  the  nonconformance 
is  the  result  of  negligence. 

(ii]  Loss,  damage,  liability,  or  expense 
caused  by,  resulting  from,  or  incujred  as  a 
consequence  of  any  delay  or  dismption, 
willful  misconduct  or  lack  of  good  faith  by 
the  Contractor  or  any  of  its  representatives 
that  have  supervision  or  direction  of — 

(A)  All  or  substantially  all  of  the 
Contractor's  business;  or 

(B)  All  or  substantially  all  of  the 
Contractor's  operation  at  any  one  plant. 

(4)  As  to  any  risk  that  is  assumed  by  the 
Govemment  the  Govemment  shall  be 
subrogated  to  any  claim,  demand  or  cause  of 
action  against  third  parties  that  exists  in 
favor  of  the  Contractor.  If  required  by  the 
Contracting  Officer,  the  Contractor  shall 
execute  a  formal  assignment  or  transfer  of 
the  claim,  demand,  or  cause  of  action. 

(5)  No  party  other  than  the  Contractor  shall 
have  any  right  to  proceed  directiy  against  the 
Govemment  or  join  the  Govemment  as  a  co- 
defendant  in  any  action. 

(6)  Notwithstanding  the  foregoing,  the 
Contractor  shall  bear  the  firat  $5,000  of  loss 
or  damage  fit>m  each  occurrence  or  incident 
the  risk  of  which  the  Govenunent  would  have 
assumed  under  the  provisions  of  this 
paragraph  (b). 

(c)  Indemnification.  The  Contractor 
indemnifies  the  Govemment  and  the  vessel 
and  its  ownere  against  all  claims,  demands, 
or  causes  of  action  to  which  the  Govemment, 
the  vessel  or  its  owner(8]  might  be  subject  as 
a  result  of  damage  or  injury  (including  death) 
to  the  property  or  pereon  of  anyone  other 
than  the  Govemment  or  its  employees,  or  the 
vessel  or  its  owner,  arising  in  whole  or  in  part 
from  the  negligence  or  other  wrongful  act  of 
the  Contractor  or  its  agents  or  employees,  or 
any  subcontractor,  or  its  agents  or 
employees. 

(1)  "The  Contractor's  obligation  to 
indemnify  under  this  paragraph  shall  not 
exceed  the  sum  of  $300,000  as  a  consequence 
of  any  single  occurrence  with  respect  to  any 
one  vessel. 

(2)  The  indemnity  includes,  without 
limitation,  suits,  actions,  claims,  costs,  or 
demands  of  any  kind,  resulting  from  death. 
personal  injury,  or  property  damage  occurring 
during  the  period  of  performance  of  work  on 
the  vessel  or  within  90  days  after  redelivery 
of  the  vessel.  For  any  claim,  etc.  made  after 
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90  day*,  liw  ri^ti  of  (he  paitie*  riiaU  be  as 
detennined  by  ottnr  proVMofu  «f  Ihia 
agreement  and  by  law.  Tlw  taidefKnity  doea 
apply  to  death  oocurrtag  after  90  daya  where 
the  injury  waa  leoeived  dvring  the  period 
covered  by  the  indemnity. 

(d)  Insurance. 

(1)  The  Contractor  shall  at  its  own 
expense,  obtain  and  maintain  the  following 
insurance — 

(i)  Casualty,  aoddent  and  liability 
insurance,  as  apivoved  by  the  Contracting 
Officer,  insuring  the  peifonMnce  of  ita 
obligatiaoB  andar  paia^aph  (c)  of  this  dauae. 

(ii)  Workers  Compenaation  Insurance  (or 
its  equivalent)  coveting  the  employees 
engaged  on  the  work. 

(2)  The  Contractor  ahall  ensure  that  all 
suboootractots  engaged  on  the  work  obtain 
and  maintain  the  insurance  required  in 
paragraph  (dXl)  of  this  clause. 

(3)  Upon  request  of  the  Contracting  Officer, 
the  Contractor  shall  provide  evidence  of  the 
insurance  required  by  paragraph  (d)  of  this 
clause. 

(e)  The  Contractor  shall  not  make  any 
allowance  in  the  job  order  price  for  the 
inclusion  of  any  premium  expense  or  charge 
for  any  reserve  made  on  account  of  self- 
insurance  for  coverage  against  any  risk 
assumed  by  the  Government  under  this 
clause. 

(f)  The  Contractor  shall  give  the 
Contracting  Officer  written  notice  as  soon  as 
practicabia  aflar  the  occurrence  of  a  loss  or 
rfatnay  for  which  die  Government  has 
aaaumadteiiak. 

(1)  TVs  aotioe  ahall  contain  full  details  of 
the  hiaa  or  damage. 

(2)  If  a  dalB  or  suit  la  later  Bled  against 
the  Contractor  aa  a  result  of  the  event  the 
Contractor  shaQ  immediately  deliver  to  the 
Government  every  <t«»m«n<l.  notice,  summons, 
or  other  process  received  by  the  Contractor 
or  its  employees  or  representatives. 

(3)  The  Contractor  shall  cooperate  with  the 
Government  and,  upon  request  shall  assist  in 
effectii^  settlements,  securing  and  giving 
evidence,  obtaining  the  attendance  of 
witnesses,  and  in  the  conduct  of  suits.  The 
Government  shall  reimburse  the  Contractor 
for  expenses  incurred  in  this  effort  other 
than  the  cost  of  maintaining  the  Contractor's 
usual  organization. 

(4)  The  Contractor  shall  not  except  at  its 
own  expense,  voluntarily  make  any  payment 
assimie  any  obligation,  or  incur  any  expense 
other  than  what  would  be  imperative  for  the 
protection  of  the  vesseUs)  at  the  time  of  the 
event 

(g)  In  the  event  or  loss  of  or  damage  to  any 
vessel(s).  material,  or  equipment  which  may 
result  in  a  claim  against  the  Government 
under  the  insurance  provisions  of  this 
contract  the  Contractor  shall  promptly  notify 
the  Contracting  Officer  of  the  loss  or  damage. 
The  Contracting  Officer  may.  without 
prejudice  to  any  other  right  of  the 
Government  either — 

(1)  Order  the  Contractor  to  proceed  with 
replacement  or  repair,  in  which  event  the 
Contractor  shall  effect  the  replacement  or 
repair 

(i)  The  Contractor  shall  submit  to  the 
Contracting  Officer  a  request  for 
reimbursement  of  the  cost  of  the  replacement 


or  repair  together  with  whatever  supporting 
documentation  the  Contracting  Officer  may 
reasonably  require,  and  shall  identify  the 
request  as  being  aubmitted  under  the 
Insurance  clause  of  the  agreeuient 

(ii)  If  die  Government  determines  that  thte 
risk  of  the  loss  or  damage  is  within  the  scope 
of  the  risks  assumed  by  the  Government 
under  this  clause,  the  Govenunent  will 
reimburse  the  Contractor  for  the  reasonable, 
allowable  cost  of  the  replacement  or  repair, 
plus  a  reasonable  profit  (if  the  work  or 
replacement  or  repair  was  performed  by  the 
Contractor)  less  the  deductible  amount 
speclRed  in  paragraph  (b)  of  this  clause. 

(iii)  Payments  by  the  Government  to  the 
Contractor  under  this  clause  are  outside  the 
scope  of  and  shall  not  affect  the  pricing 
structure  of  the  contract  and  are  additional 
to  the  compensation  otherwise  payable  to  the 
Contractor  under  this  contract:  or 

(2)  In  the  event  the  Contracting  Officer 
decides  that  the  loss  or  damage  shall  not  be 
replaced  or  repaired,  the  Contracting  Officer 
shall— 

(i)  Modify  the  contract  appropriately, 
consistent  with  the  reduced  requirements 
reflected  by  the  unreplaced  or  unrepaired 
loss  or  damage;  or 

(ii)  Terminate  the  repair  of  any  part  or  all 
of  the  vessel(8)  under  the  Termination  for 
Convenience  of  the  Government  clauae  of 
this  agreement 
(End  of  clause) 


252^17-7013 

As  prescribed  in  217.7104(a),  use  the 
following  clause: 

Guaiantaas  (FEB  19*1) 

(a)  In  the  event  any  work  performed  or 
materials  furnished  by  the  contractor  under 
this  agreement  prove  defective  or  deficient 
within  90  days  from  the  date  of  redelivery  of 
the  ve8sel(s),  the  Contractor,  as  directed  by 
the  Contracting  Officer  and  at  its  own 
expense,  shall  correct  and  repair  the 
deficiency  to  the  satisfaction  of  the 
Contracting  Officer. 

(b)  If  the  Contractor  or  any  subcontractor 
has  a  guarantee  for  work  performed  or 
materials  furnished  that  exceeds  the  90  day 
period,  the  Government  shall  be  entitled  to 
rely  upon  the  longer  guarantee  until  its 
expiration. 

(c)  With  respect  to  any  individual  work 
item  identified  as  incomplete  at  the  time  of 
redelivery  of  the  vessel(s),  the  guarantee 
period  shall  run  from  the  date  die  item  is 
completed. 

(d)  If  practicable,  the  Govenunent  shall 
give  the  Contractor  an  opportunity  to  correct 
the  deficiency. 

(1)  If  the  Contracting  Officer  determine*  it 
is  not  practicable  or  is  otherwise  not 
advisable  to  return  the  vessel(s)  to  the 
Contractor,  or  the  Contractor  fails  to  proceed 
with  the  repairs  promptly,  the  Contracting 
Officer  may  direct  that  the  repairs  be 
performed  elsewhere,  at  the  Contractor's 
expense. 

(2)  If  correction  and  repair*  are  performed 
by  other  than  the  Contractor,  the  Contracting 
Officer  may  discharge  the  Contractor's 
liability  by  making  an  equitable  deduction  in 
the  price  of  the  job  order. 


(e)  The  Contractor's  liability  shall  extend 
for  an  additional  90  day  guarantee  period  on 
those  defects  or  deficiencies  that  the 
Contractor  corrected. 

(f)  At  the  option  of  the  Contracting  Officer, 
defects  and  deficiencies  may  be  left 
uncorrected.  In  that  event  the  Contractor  and 
Contracting  Officer  shall  negotiate  an 
equitable  reduction  in  the  job  price.  Failure  to 
agree  upon  an  equitable  reduction  shall 
constitute  a  dispute  under  the  Disputes 
clause  of  this  agreement 

(End  of  clause) 

252,217-7014    DiMharg*  of  UwM. 

As  prescribed  in  217.7104(a],  use  the 
following  clause: 

Discharge  of  Uaoa  (FEB  Utl) 

(a)  The  Contractor  shall  immediately 
discharge,  or  cause  to  be  discharged,  any  lien 
or  right  in  rem  of  any  kind,  other  than  in 
favor  of  the  Government,  that  exists  or  arises 
in  connection  with  work  done  or  material 
furnished  under  any  job  order  under  this 
agreement 

(b)  If  any  lien  or  right  in  rem  is  not 
immediately  discharged,  the  Government  at 
the  expense  of  the  Contractor,  may  discharge, 
or  cause  to  be  discharged,  the  lien  or  right. 
(End  of  clause) 

252,217-7015    8af^  and  HMlth. 

As  prescribed  in  217,7104(a).  use  the 
following  clause: 

Safety  and  Health  (FEB  1901) 

Nothing  contained  in  this  agreement  or  any 
job  order  shall  relieve  the  Contractor  of  any 
obligations  it  may  have  to  comply  with — 

(a)  The  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  651,  et  seq.): 

(b)  The  Safety  and  Health  Regulations  for 
Ship  Repairing  (29  CFR 1915);  or 

(c)  Any  other  applicable  Federal,  State,  and 
local  laws,  codes,  ordinances,  and 
regulations. 

(End  of  clause) 

252.217-7016   Plant  Protactioa 

As  prescribed  in  217.7104(a),  use  the 
following  clause: 

Plant  Protection  (FEB  1991) 

(a)  The  Contractor  shall  provide,  for  the 
plant  and  work  in  process,  reasonable 
safeguards  against  all  hazards,  including 
unauthorized  entry,  malicious  mischief,  theft 
vandalism,  and  fire. 

(b)  The  Contractor  shall  also  provide 
whatever  additional  safeguards  are  , 
necessary  to  protect  the  plant  and  work  in 
process  from  espionage,  sabotage,  and  enemy 
action. 

(1)  The  Government  shall  reimburse  the 
Contractor  for  that  portion  of  the  costs  of  the 
additional  safeguards  that  is  allocable  to  the 
contract  in  the  same  manner  as  if  the 
Contracting  Officer  had  issued  a  change  . 
order  for  the  additional  safeguards. 

(2)  The  costs  reimbursed  shall  not  include 
any  overhead  allowance,  unl<^ss  the  overhead 
is  incident  to  the  constructio.i  or  installation 
of  necessary  security  devices  or  equipment. 
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(c)  Upon  pvymant  by  the  Govemmeat  of 
the  cost  of  any  device  or  oquipai^ot  nquired 
or  approved  under  paragraph  (b)  of  this 
'      clause,  tide  shall  vest  in  flie  Govenunent 

(1)  The  Contractor  shall  comply  with  the 
instructions  of  the  Contracting  Officer 
concerning  its  identification  and  disposition. 

(2)  No  such  device  or  equipment  shall 
become  a  fixture  as  a  result  of  its  being 
affixed  to  realty  not  onvned  by  the 
Government 

(End  of  danse) 

252.217-7017    Tlma  Of  DalhMry. 

As  prescribed  in  217.7203(a)(1),  use 
the  following  clause: 

Tim*  of  Oaiiveiy  (FEB  1901) 

(a)  Ordering  offices  shall  specify  delivery 
locations  and  qnantities  in  aU  oral  or  written 
delivery  orders  under  this  contract 

(b)  liie  Contractor  shall  complete 
deliveries  within  the  hours  prescribed  in  the 
schedule  of  this  contract  arid  on  the  days 
specified  by  the  order. 

(c)  Orders  requiring  delivery  within  24 
hours  from  Contractor  receipt  are  governed 
by  paragraph  (e)  of  the  Requirements  clause 
of  this  contract 

(End  of  dause) 

Alternate  I  (FEB  1991) 

As  prescribed  in  217.7203(a)(1),  substitute 
the  following  paragraph  (c)  for  paragraph  (c) 
of  the  basic  clause: 

(c)  The  Contractor  shall  not  be  required  to 

deliver  within  less  than hours  from  the 

time  the  Contractor  receives  a  delivery  order. 

252.217-7011    CtMMtg*  In  Plant  LocaDon— 
Bakary  and  Dairy  Produeta. 

As  prescribed  in  217.7203(a)(2],  use 
the  following  clause: 

Change  in  Plant  LocatlBn    Bakery  and  Dairy 
Prodncta  (FEB  1091) 

(a)  The  Offeror  shall  identify  in  the  clause 
in  this  solicitation  entitled  Place  of 
Performance,  all  plants  to  be  used  for 
manufacturing,  processing,  and  shipment. 
Failure  to  furnish  this  information  with  the 
offer  may  result  in  rejection  of  the  offer. 

(b)  The  Offeror  shall  not  change  any  place 
of  performance  between  the  date  set  for 
receipt  of  offers  and  the  award,  except  where 
time  permits  and  then  only  after  receipt  of  die 
Contracting  Officer's  written  approval. 

(c)  The  Contractor  shall  not  change  any 
place  of  performance  after  contract  award 
without  advance  approval  by  the  Contracting 
Officer. 

(End  of  dause) 

252,217-7010    Sanitary  Condtttona 

As  prescribed  in  217.7203(a)(3),  use 
the  following  clause: 

Sanitary  Cowditioas  (FEB  1901) 

(a)  The  Contractor  shall  ensure  that  all 
supplies  delivered  under  this  contract,  and  all 
plant  facilities,  machinery,  equipment  and 
apparatus  used  in  the  production,  processing, 
handling,  storage,  or  delivery  of  these 
supplies,  meet  the  sanitary  standards 
.    (including  bacteriological  requirements) 


prescribed  by  the  specifications  died  in  llua 
contract. 

(b)  The  Government  reserve*  the  right  to 
insped  and  test  at  any  reaaonable  times  all 
plant  facilities,  machinery,  equipment  and 
parts  used  in  the  production,  processing, 
handling,  storage,  fransportation.  or  delivery 
of  supplies  under  this  contract 

(c)  The  Contracting  Officer  or 
representative  shall  notify  fte  Contractor  in 
writing  of  any  failure  to  meet  the  sanitary 
standaixls  (induding  bacteriological 
requirements)  prescribed  by  flUs  contract  If 
the  Contrador  does  not  correct  the  failure 
within  3  days  from  receipt  of  notice,  the 
Contracting  Officer  may— 

(1)  Terminate  for  default  all  or  part  of  diis 
contract  or 

(2)  Suspend  work  (wholly  or  partially) 
under  the  contract  for  ten  days  or  any  longer 
period  considered  necessary  to  allow 
correction  of  the  failure. 

(d)  The  suspension  does  not  extend  the  Ufe 
of  this  contrad  and  shall  not  be  considered 
sufficient  reason  for  extending  the  delivery 
time. 

(e)  During  the  suspension  period,  the 
Government  reserve*  the  right  to  acquire 
similar  supplies  from  other  touroes,  on 
whatever  terms  and  in  whatever  manner  the 
Contracting  Officer  consider*  appropriate. 
The  Contractor  shall  be  Uable  to  the 
Government  for  any  excess  costs  for  those 
similar  suppUes. 

(f)  If  the  Contractor  does  not  correct  the 
failure  within  the  suspension  period,  the 
Contracting  Officer  may  terminate  for  default 
the  unexpired  portion  of  this  contract  without 
allowing  additional  time  for  correction, 
notwithstanding  paragraph  (a)(2)  of  the 
Default  (Fixed-Price  Supply  and  Service) 
clause  of  this  contract 

(End  of  clause) 

Alternate  I  (FEB  1991) 

As  prescribed  in  217.7203(aK3),  add  the 
following  to  paragraph  (d)  of  the  basic  clause: 
In  a  suspension,  the  quantity  of  supplies 
designated  in  the  schedule  as  a  minimum 
shall  be  reduced  by  an  amount  proportionate 
to  the  ratio  between  (1)  the  number  of  days 
the  work  is  suspended;  and  (2)  the  number  of 
days  in  the  contract  period.  The  quantity  of 
supplies  designated  as  maximum  shall  not  be 
reduced. 

252,217-7020    Eumination  and  Tastina 

As  prescribed  in  217.7203(b)(1),  use 
the  foUowing  clause: 

ExaminatioB  and  Tasting  (FEB  1901) 

(a)  The  Government  reserves  the  right  to 
examine  and  test  all  products  to  be  dehvered 
under  the  ccmtract  Examination  and  testing 
of  dairy  products  shall  be  in  accordance  with 
the  Veterinary/Medical  Wholesomeness 
Assurance  Program  for  Fresh  and  Cultured 
Dairy  Products  and  Frozen  Desserts  (AR  40- 
70;  NAVSUPINST  43553;  AFR  161-46;  and 
MCO  10110.44). 

(b)  Samples. 

(1)  The  Government  shall  select  the 
samples.  For  purposes  of  this  dause,  the 
Contractor  agrees  that  a  lot  consists  of  a 
day's  production  of  the  type  of  product 
delivered,  or  intended  to  be  delivered,  under 
this  contract 


(2)  Sample*  selected  at  ofigin  ahall  be 
furnished  at  the  Cootnctor'*  osqieBte.  and 

shall  be  considered  representativ*  of  all  the 
products  delivered  to  the  Government  from 
the  lot  sampled. 

(3)  Samples  selected  at  destination  shall  be 
furnished  at  Government  expense,  and  shall 
be  considered  representative  of  all  of  that 
type  product  deUvered  to  the  Government  on 
the  date  aampled. 

(4)  When  samples  are  seleded  from 
containers  of  %  gallon  size  or  smaller,  the 
entire  contents  of  the  container  shall 
constitute  die  sample.  When  samples  are 
selected  from  containers  larger  than  V^ 
gallon,  a  Vi  pint  sample  shall  be  taken  for 
laboratory  analysis. 

(c)  Deficiendes  in  amounts.  The  Contractor 
shall  reimburse  the  Government  for 
deficiencies  (i.e.,  amounts  less  than  required 
in  this  contract)  in  the  amount  of  butterfat 
milk  solids  non-fat  or  total  sohds  of  any  type 
of  product  as  determined  by  chemical 
analysis.  The  amount  of  the  reimbursement 
shall  be  determined  in  accordance  with  the 
Defidency  Adjust  clause  of  this  contract  The 
Government  shall  not  reimburse  the 
Contractor  for  butterfat  nulk  aolids  non-fat 
and  total  solids  content  in  excess  of  the 
amount  required  by  this  contract 

(d)  Defidende*  in  product*. 

(1)  The  Conducting  Officer  or 
representative  ahall  notify  the  Contractor 
orally  (with  written  confirmation)  or  in 
writing  «d>en  two  of  the  last  four  consecutive 
lots  tested  are  nonconforming  for  the  same 
specification  requirements.  The  notice  shall 
be  in  effect  as  long  as  two  of  the  last  four 
consecutive  lots  tested  exceed  the  same  limit 
of  the  specification.  The  Government  will 
take  additional  samples  between  3  and  14 
days  after  the  date  of  the  notice. 

(2)  The  Contracting  Officer  may  suspend 
work  under  this  contract  for  up  to  ten  day* 
when  three  out  of  the  last  five  consecutive 
lots  tested  are  nonconforming  for  the  same 
spedfication  requirement  or  when  any 
deficiency  causes  the  production  of  a  product 
which  is  considered  to  be  a  health  hazard. 

(e)  Suspension. 

(1)  During  the  suspension  period,  the 
Government  reserves  the  ri^t  to  acquire 
similar  supplies  from  other  sources,  on 
whatever  terms  and  in  whatever  maimer  the 
Contracting  Officer  considers  appropriate. 
The  Contractor  shall  be  liable  to  the 
Government  for  any  excess  costs  for  those 
similar  suppUes. 

(2)  The  Contractor  shall  use  the  suspension 
period  to  correct  the  defidendes.  The 
Contractor  shall  notify  the  Government  when 
corrective  action  is  complete. 

(3)  The  Conti-acting  Officer  shall  Uft  the 
suspension  only  after  the  Government  has 
verified  the  corrective  action  and  notified  the 
Contractor  in  writing. 

(4)  The  suspension  does  not  extend  the  life 
of  this  contract  and  shall  not  be  considered 
suffident  reason  for  extending  the  delivery 
time. 

(5)  If  the  Contractor  does  not  corred  die 
failure  within  the  suspension  period,  the 
Contracting  Officer  may  terminate  for  default 
the  unexpired  portion  of  this  contract  without 
allowing  additional  time  for  correction. 
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notwithatandins  pangnph  (a)(2)  of  the 
Default  (Fixed-Price  Supply  and  Service) 
clause  of  thia  contract 
(End  of  clause) 

Alternate  I  (FEB  1991) 

Aa  prescribed  in  217.7203(b)(1).  add  the 
following  to  paragraph  (d)(2)  of  the  basic 
clause: 

In  a  suspension,  the  quantity  of  supplies 
designated  in  the  schedule  aa  minimum  shall 
be  reduced  by  an  amount  proportionate  to 
the  ratio  between  (i)  the  number  of  days  the 
work  is  suspended;  and  (ii)  the  number  of 
days  in  the  contract  period.  The  quantity  of 
supplies  designated  as  maximum  shall  not  be 
reduced. 

2S2.217-7021    Dcflctanqr  Ad|tMtintnt 

As  prescribed  in  217.7203(b)(2),  use 
the  following  clause: 

Deficiency  Adjustment  (FEB  IWl) 

(a)  When  the  Contractor  is  required  under 
the  Examination  and  Testing  clause  of  the 
contract  to  reimburse  the  Government  for 
deficiencies  in  the  amount  of  butterfat,  milk 
solids  non-fat.  or  total  solids,  reimbursement 
shall  be  determined  by  the  following 
formula — 

(1)  Butterfat  Subtract  the  total  pounds  of 
butterfat  dehvered  from  the  total  pounds  of 
butterfat  required  to  be  delivered,  and 
multiply  the  remainder  by  the  butterfat  value. 
The  butterfat  value  is  1.30  multiplied  by  the 
average  Chicago  top  "Wholesale  Selling 
Price"  of  Grade  A,  92  score  butter  during  the 
monthly  period  for  which  the  deficiency  is 
computed,  as  reported  in  the  "Weekly  Dairy 
Comments.  Dairy  and  Poultry  Market  News", 
published  by  the  Department  of  Agriculture, 
Consimier  and  Marketing  Service,  Chicago, 
Illinois. 

(2)  Milk  solids  nonfat.  Subtract  the  total 
pounds  of  milk  solids  non-fat  delivered  from 
the  total  pounds  of  milk  solids  non-fat 
required  to  be  delivered,  and  multiply  the 
remainder  by  the  milk  solids  non-fat  value. 
The  milk  solids  non-fat  value  is  1.45 
multiplied  by  the  average  Chicago  top  price 
for  "Commercial  Sales,  Extra  Grade,  Non-fat 
Dry  Milk,  Spray  (bags)"  during  the  monthly 
period  for  which  the  deficiency  is  computed. 
as  reported  in  the  "Weekly  Dairy 
Comments". 

(3)  Total  solids.  Add  to  the  total  solids 
delivered  the  total  amount  of  any  shortages 
for  butterfat  and  milk  soUds  non-fat  that  the 
Contractor  has  already  reimbursed.  Subtract 
this  amount  from  the  total  solids  required  to 
be  delivered.  Multiply  the  remainder  by  the 
milk  solids  non-fat  value. 

(b)  The  Goverrunent  will  not  assess 
amounts  totaling  $25  or  less  during  a  monthly 
accounting  period.  Monthly  periods  begin  on 
the  Brst  day  of  the  contract  period  and  on  the 
same  day  of  each  succeeding  month. 

(c)  The  butterfat  milk  solids  non-fat  and 
total  sohds  content  of  one  type  of  product 
shall  not  be  averaged  with  or  offset  against 
the  content  of  another  type  of  product  and 
the  content  of  products  delivered  in  any  one 
monthly  period  will  not  be  averaged  with  or 
offset  against  the  content  of  products 
delivered  in  any  other  monthly  period. 

(d)  The  Contractor  shall  identify  the  tare 
weights  of  all  containers  on  the  shipping 


documents,  and  furnish  a  copy  to  the 
Government  inspector  at  destination.  The 
tare  weight  of  dispenser  containers  shall 
include  all  parts  of  the  container  delivered  as 
a  unit  including  lids,  tubes,  and  seals.  If 
different  types  of  containers  with  different 
tares  are  included  in  a  single  deUvery,  the 
Contractor  shall  furnish  the  tare  weight  and 
identifying  characteristics  of  each  type  of 
container. 

(e)  The  Government  shall  inspect  a 
representative  sample  of  the  Une  item.  If 
volume  and  net  weight  shortages  are  found, 
the  Government  will  adjust  the  entire 
quantity  of  the  line  item  delivered  on  the  day 
the  shortage  is  discovered.  For  the  purpose  of 
determining  net  weight  the  following  weight 
factors  apply: 


Product 

Weight  Factor 

CtKXX>late  flavored  milk  or  drif* ... 

8.8  pounds/ 

gallon. 

Milk  wtKXe  fresh,  tMJttarmHk  fluid. 

mik  wfKjIe  fresh  cultured,  and 

8.6  pounds/ 

itmIk  sKhd  fresh. 

galton. 

Fresh  cream  (18  percent  butter- 

8.5 pounds/ 

fat     or     less),     haif-and^MH 

gallon. 

fresh,  and  cream  sour  cultured. 

Fresh  cream  (more  than  18  per- 

8.4 pounds/ 

cent  txitterfat). 

gallon. 

Cottage    cheese,    tMJtter,    and 

Weight  on 

otfier  norvfrozen  products. 

corrtairter. 

Ice  cream  ar>d  frozen  desserts 

Applicable 

commodity 

speoficalion. 

(f)  Contractor  reimbursement  for  deficient 
supplies  does  not  prejudice  the  Government's 
right  to  tenninate  for  default  or  to  pursue  any 
other  remedy  under  this  contract  or  as 
provided  by  law. 
(End  of  clause) 

2S2.217-7022    Cod*  Dating. 

As  prescribed  in  217.7203(a](4],  use 
the  following  clause: 

Code  Dating  (FEB  IWl) 

(a)  The  Contractor  may  use  a  code  to 
comply  with  the  requirement  stated  in  the 
schedule  or  specifications  of  this  contract  for 
showing  a  date  on  the  labels  of  delivered 
items. 

(b)  Before  using  a  code,  the  Contractor 
shall- 

(1)  Provide  a  written  explanation  to  the 
Contracting  Officer  and 

(2)  Obtain  the  Contracting  Officer's 
approval  in  writing. 

(c)  The  Contractor  shall  also  obtain  the 
Contracting  Officer's  written  approval  before 
making  any  changes  in  the  code  symbols, 
system,  or  explanation. 

(End  of  clause) 

252.217-7023    Martdng. 

As  prescribed  in  217.7203(a)(5),  use  the 
following  clause: 

Marldng  (FEB  1981) 

Commercial  markings  are  acceptable, 
notwithstanding  any  specification  references 
to  MIL-STD-12g. 
(End  of  clause) 


2S2^17-7024    RaapomibMty  for 
ContaliMra  and  E^uipniant, 

As  prescribed  in  217.7203(a)(6),  use 
the  following  clause: 

Reaponaibility  for  Cootainerfl  and  Equipment 
(FEBIMI) 

(a)  The  Contractor  shall — 

(1)  Maintain  all  reusable  containers  and 
equipment  in  a  sanitary  condition  and  in  a 
good  state  of  repair  and  working  order  and 

(2)  Remove  all  empty,  reusable  containers 
from  Government  premises  at  the  time  of 
each  delivery,  unless  the  Contracting  Officer 
grants  permission  in  writing  for  less  fi^quent 
removal. 

(b)The  Government  shall  not  be  liable  for 
any  damage  to,  or  loss  or  destruction  of, 
containers  and  equipment  furnished  by  the 
Contractor. 
(End  of  clause) 

252.217-7025    Containars  and  EquipmanL 

As  prescribed  in  217.7203(b)(3},  use 
the  following  clause: 

Containers  and  Equipment  (FEB  1991) 

(a)  The  Contractor  shall  ensure  that 
dispenser  containers  and  filling  equipment 
used  in  the  performance  of  this  contract,  and 
any  Contractor-furnished  refrigerated  bulk 
milk  dispenser  cabinets,  comply  with  MIL- 
STD-175,  Minimum  Sanitary  Standards  for 
the  Equipment  and  Methods  for  Handling  of 
Milk  and  Milk  Products  in  Bulk  Milk 
Dispensing  Operations. 

(b)  The  Contractor  shall  install,  service, 
and  maintain  any  Contractor-furnished  bulk 
milk  dispenser  cabinets  to  the  Contracting 
Officer's  satisfaction.  The  Contractor  has 
sole  responsibility  for  the  supply,  installation, 
maintenance,  and  removal  of  the  cabinets, 
including  labor  and  material  costs,  and  for 
any  damage  to,  or  loss  or  destruction  of,  such 
cabinets. 

(c)  When  the  Contractor  fails  to  furnish 
milk  dispenser  cabinets  or  milk  dispenser 
containers  as  required  in  the  schedule,  or 
does  not  properly  service,  maintain,  and 
repair  such  dispenser  cabinets,  so  that  milk 
cannot  be  dispensed  as  needed  by  the 
Government  the  Contractor  shall,  for  as  long 
as  such  conditions  exist  deliver  a  sufficient 
quantity  of  milk  in  half-pint  containers  to 
satisfy  orders  for  milk  dispenser  containers. 
The  price  per  gallon  for  milk  dispenser 
containers  shall  apply. 

(d)  When  any  loss  of  contents  of  a 
dispenser  container  occurs  (including  loss 
due  to  contamination,  spoilage,  or  leakage)  as 
a  result  of  functional  failure  of  the  dispenser 
cabinet  or  dispenser  containers,  the 
Contractor  shall  immediately  replace  the  lost 
contents  without  cost  to  the  Government 
unless  such  functional  failure  was  due  to  a 
general  power  failure  at  the  Government 
installation. 

(End  of  clause) 

252^17-7026    Mantlflcatlon  of  Sourcaa  of 
Supply. 

As  prescribed  in  217.7303,  use  the 
following  provision: 
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Identification  of  Sources  of  Supply  (FEB 
1991) 

(a)  The  Government  is  required  under  10 
U.S.C.  Z384(a)  to  obtain  certain  information 


on  the  actual  manufacturer  or  sonrces  of 
supply  for  services  it  acquires. 


(b)  The  apparently  successful  Offeror 
agrees  to  complete  and  submit  the  following 
table  before  award: 


TABLE 


Une  items  (1) 

nunbartZ) 

Commercial  item  (Y 
or  N) (3) 

Source  of  suppty 

Company  (4) 

Addresses) 

Part^4a(6) 

Actual  mfg?  (7) 

(1)  List  each  deliverable  item  of  supply  and 
item  of  technical  data. 

(2)  If  there  is  no  national  stock  number,  list 
"none." 

(3)  List  "Y"  if  the  item  is  a  commercial  item 
sold  in  substantial  quantities  to  the  general 
public  and  was  priced  in  tlie  offer  using 
established  catalog  or  marlcet  price.  If  "Y"  is 
listed,  the  Offeror  need  not  complete  the 
remaining  colimms  in  the  table. 

(4)  For  items  of  supply,  list  all  the  Offeror's 
sources.  For  technical  data,  list  the  source. 

(5)  For  items  of  supply,  list  all  the  Offeror's 
sources.  For  technical  data,  list  the  source. 

(6)  For  items  of  supply,  list  the  source's  part 
number  for  the  item. 

(7)  List  "Y"  if  the  source  of  supply  is  the 
actual  manufacturer;  list  "N"  if  it  is  not  list 
"U"  if  unknown. 

(End  of  clause) 

252.217-7027    PrteaCalHng. 

As  prescribed  in  217.7405,  use  the 
following  clause: 

Price  CeiHng  (FEB  1991) 

The  definitive  contract  resulting  from  this 
undefinitized  action  shall  not  exceed 

( 1 

(End  of  clause] 

252.217-7028    Ovar  and  Miov*  WofiL 

As  prescribed  in  217.7702,  use  a  clause 
substantially  as  follows: 

Over  and  Above  Work  (FEB  IWl) 

(a)  Definitions. 

As  used  in  this  clause — 

(1)  Over  and  above  work  means  work 
discovered  during  the  course  of  performing 
overhauL  maintenance,  and  repair  efforts 
that  is — 

(i)  Within  the  general  scope  of  the  contract 
(ii)  Not  covered  by  the  lim  item(s)  for  the 

basic  work  under  the  contract  and 
(iii)  Necessary  in  order  to  satisfactorily 

complete  the  contract 

(2)  Work  request  means  a  document 
prepared  by  the  Contractor  which  describes 
over  and  above  work  being  proposed. 

(b)  The  Contractor  and  Administrative 
Contracting  Officer  shall  mutually  agree  to 
procedures  for  Government  admhiistration 
and  Contractor  performance  of  over  and 
above  work  requests.  These  procedures  shalL 
as  a  minimmn,  cover — 

(1)  The  format  content  and  submission  of 
work  requests  by  the  Contractor.  Work 
requests  shall  contain  data  on  the  type  of 
discrepancy  disclosed,  the  specific  location  of 
the  discrepancy,  and  the  estimated  man- 


hours  required  to  correct  the  discrepancy. 
Data  shall  be  sufficient  to  satisfy  contract 
requirements  and  obtain  the  autiiorization  of 
the  Contracting  Officer  to  perform  the 
proposed  worl^ 

(2)  Government  review,  verificaUoa  and 
authorization  of  the  work:  and 

(3)  Proposal  pricing,  submission, 
negotiation,  and  definitizatioa 

(c)  Upon  discovery  of  the  need  for  over  and 
above  work,  the  Contractor  shall  prepare  and 
furnish  to  the  Government  a  work  request  in 
accordance  with  the  agreed-to  procedures. 

(d)  The  Government  shall — 

(1)  Promptly  review  the  work  request 

(2)  Verify  that  the  proposed  work  is 
required  and  not  covered  under  the  basic 
contract  line  item(s); 

(3)  Verify  that  the  proposed  corrective 
action  is  appropriate;  and 

(4)  Authorize  over  and  above  work  as 
necessary. 

(e)  The  Contractor  shall  promptly  submit  to 
the  Contracting  Officer,  a  proposal  for  the 
over  and  above  work.  The  Government  and 
Contractor  tvill  then  negotiate  a  settlement 
for  the  over  and  above  work.  Contract 
modifications  will  be  executed  to  definitize 
all  over  and  above  work. 

(f)  Failure  to  agree  on  the  price  of  over  and 
above  work  shall  be  a  dispute  within  the 
meaning  of  the  Disputes  clause  of  this 
contract. 

(End  of  clause) 

252.217-7100  through  252^7-7132 
[RtmovadL 

27.  Sections  252.217-7100  through 
252.217-7132  are  removed. 

252.217-7200  through  252^17-7220 
[RamovadL 

28.  Sections  252.217-7200  through 
252.217-7228  are  removed. 

252.217-7230  through  252^17-7270 
[Ramovad]. 

28A.  Sections  252.217-7230  throu^ 
252.217-7270  are  removed. 

252.217-7300  through  252.217-7314 

[Removed]. 

29.  Sections  252.217-7300  through 
252.217-7314  are  removed. 

252.223-7004    [Redesignated  as  252.223- 
7000] 

30.  Section  252.223-7004  is 
redesignated  as  252.223-7000  and 
revised  to  read  as  follows: 


252.^23-7000    Hazardous  Material 
IdentHleatkwi  and  MaterW  Safety  Data. 

As  prescribed  in  223.303,  use  the 
following  clause: 

Hazardous  Material  Identification  and 
Material  Safety  Data  (FEB  1991) 

(a)  Hazardous  material,  as  used  in  this 
clause,  mean»— 

(1)  All  items  contained  in  or  ordinarily 
cataloged  under  the  Federal  supply  classes 
listed  in  Table  I  of  Appendix  A  of  the  latest 
version  of  Federal  Standard  No.  313 
(including  revisions  adopted  during  the  term 
of  this  contract); 

(2)  Items  identified  as  having  hazardous 
characteristics  in  the  Federal  supply  classes 
Usted  in  Table  II  of  Appendix  A  of  the  latest 
version  of  Federal  Standard  Na  313 
(including  revisions  adopted  during  the  term 
of  this  contract):  and, 

(3)  Any  other  items  to  be  delivered  under 
this  contract  which  will  contain  hazardous 
materials  or  expose  Government  personnel  to 
those  materials. 

(b)  The  Offeror  agrees  Aat  if  awarded  a 
contract  as  a  result  of  this  soUdtation.  it  will 
submit  before  award  a  material  safefy  data 
sheet  (MSDS)  meeting  the  requirements  of  29 
CFR  1910.1200(g)  and  the  latest  version  of 
Federal  Standard  No.  313  in  effect  on  the  date 
of  this  solicitation  for  all  hazardous  materials 
which  it  proposes  to  supply  under  the 
contract 

(c)  If  none  of  the  items  the  Offeror  proposes 
to  supply  under  the  contract  are  hazardous 
materials,  the  offeror  must  complete  the 
following  certification: 

— The  Offeror  certifies  that  the  material  to 
be  delivered  under  the  contract  is  not  a 
hazardous  material  as  defined  in  paragraph 
(a)  of  this  clause. 

(d)  Failure  either  to  certify  the  items  as  not 
hazardous  or  to  furnish  the  required  MSDSs 
prior  to  award  will  result  in  the  Offeror's 
being  considered  nonrespoosible  and 
ineligible  for  award. 

(e)  The  Contractor  agrees  to  notify  the 
Contracting  Officer  prompdy  and  to  submit 
correct  data  on  a  new  MSOS  if— 

(1)  The  composition  of  the  items  to  be 
supplied  under  the  contract  changes  after 
award  of  the  contract  and  renders  either  the 
hazardous  material  data  furnished  in 
accordance  with  paragraph  (b)  of  this  clause 
or  the  certification  furnished  in  accordance 
with  paragraph  (c)  incomplete  or  inaccurate; 
or 

(2)  A  revision  to  Federal  Standard  No.  313 
after  award  of  the  contract  renders  either  the 
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haxardous  material  data  furnished  in 
accordance  with  paragraph  (b)  of  this  clause 
or  the  certification  furaished  in  accordance 
with  paragraph  (c)  incomplete  or  inaccurate. 

(f)  Neither  the  requirements  of  this  clause 
nor  any  act  or  failure  to  act  by  the 
Government  shall  relieve  the  Contractor  of 
any  responsibility  or  liability  for  the  safety  of 
Government  Contractor,  or  subcontractor 
personnel  or  property. 

(g)  Nothing  in  this  clause  shall  relieve  the 
Contractor  from  complying  with  applicable 
Federal  SUte.  or  local  laws,  codes, 
ordinances,  and  regulations  (including  the 
obtaining  of  licenses  and  permits)  in 
connection  with  hazardous  material. 

(h)  Notwithstanding  any  other  clause  in 
this  contract  the  Government's  rights  in  data 
furnished  under  this  contract  on  the  MSOSs 
with  respect  to  hazardous  material  are— 

(1)  To  use,  duplicate,  and  disclose  any  data 
to  ytiach  this  clause  applies  for  the  purposes 
of- 

(i)  Notifying  personnel  of  the  hazards  to 
which  they  may  be  exposed  in  using, 
handling,  packaging,  transporting,  or 
disposing  of  hazardous  materials; 

(ii)  Obtaining  effective  medical  treatment 
for  those  affected  by  the  material;  and 

(iii)  Enabling  othere  to  use,  duplicate,  and 
disclose  the  data  for  these  purposes  on  behalf 
of  the  Government 

(2)  To  ensure  that  the  Government  is  not 
precluded  from  using  similar  or  identical  data 
acquired  from  other  sources. 

(End  of  clause) 

31.  Section  252.223-7001  is  revised  to 
read  as  follows: 

2S2.223-7001    Safety  Pracautiora  for 
AirnnunHion  and  Exploaivaa. 

As  prescribed  in  223.370-5,  use  the 
following  clause: 

Safety  Pracautioiis  for  Ammunitioo  and 
Explosivw  (FEB  19S1) 

(a)  Definition.  "Ammunition  and 
explosives",  as  used  in  this  clause — 

(1)  Means  Uquid  and  solid  propellanU  and 
explosives,  pyrotechnics,  incendiaries  and 
smokes  in  the  following  forms: 

(i)Bulk. 

(ii)  Ammunition; 
(iii)  RockeU; 
(iv)  Missiles; 
(v)  Warheads; 
(vi)  Devices;  and 

(vii)  Components  of  (i)  through  (vi),  except 
for  wholly  inert  items. 

(2)  This  definition  does  not  include  the 
foUowing,  unless  the  Contractor  is  using  or 
incorporating  these  materials  for  initiation, 
propulsion,  or  detonation  as  an  integral  or 
component  part  of  an  explosive,  an 
ammunition  or  explosive  end  item,  or  of  a 
weapon  system — 

(i)  Inert  components  containing  no 
explosives,  propellants,  or  pyrotechnics: 

(ii)  Flammable  liquids; 

(iii)  Adds; 

(iv)  Powdered  metals;  or 

(v)  Other  materials  having  fire  or  explosive 
characteristics. 

(b)  Safety  requirements.  (1)  The  Contractor 
shall  comply  with  the  requirements  of  the 


DOD  Contractora'  Safety  Manual  for 
Ammunition  and  Explosives,  DOD  Manual 
4145.28-M  hereafter  referred  to  as  "the 
manual"),  in  effect  on  the  date  of  this 
contract  The  Contractor  shall  also  comply 
with  any  other  additional  requirements 
included  in  the  schedule  of  this  contract 

(2)  The  Conbractor  shall  allow  the 
Government  access  to  the  Contractor's 
facilities,  personnel,  and  safety  program 
documentation.  The  Contractor  shall  allow 
authorized  Government  representatives  to 
evaluate  safety  programs,  implementation, 
and  facilities. 

(c)  Noncompliance  with  the  manual.  (1)  If 
the  Contracting  Officer  notifies  the 
Contractor  of  any  noncompliance  with  the 
manual  or  schedule  provisions,  the 
Contractor  shall  take  immediate  steps  to 
correct  the  noncompliance.  The  Contractor  is 
not  entitled  to  reimbunement  of  costs 
incurred  to  correct  noncompliances  unless 
such  reimbunement  is  specified  elsewhere  in 
the  contract 

(2)  The  Contractor  has  30  days  from  the 
date  of  notification  by  the  Contracting  Officer 
to  correct  the  noncompliance  and  inform  the 
Contracting  Officer  of  the  actions  taken.  The 
Contracting  Officer  may  direct  a  different 
time  period  for  the  correction  of 
noncompliances. 

(3)  If  the  Contractor  refuses  or  fails  to 
correct  noncompliances  within  the  time 
period  specified  by  the  Contracting  Officer, 
the  Government  has  the  right  to  direct  the 
Contractor  to  cease  performance  on  all  or 
part  of  this  contract  The  Contractor  shall  not 
resume  performance  until  the  Contracting 
Officer  is  satisfied  that  the  corrective  action 
was  effective  and  the  Contracting  Officer  so 
informs  the  Contractor. 

(4)  The  Contracting  Officer  may  remove 
Government  personnel  at  any  time  the 
Contractor  is  in  noncompUance  with  any 
safety  requirement  of  this  clause. 

(5)  U  the  direction  to  cease  work  or  the 
removal  of  Government  personnel  results  in 
increased  costs  to  the  Contractor,  the 
Contractor  shall  not  be  entitled  to  an 
adjustment  in  the  contract  price  or  a  change 
in  the  delivery  or  performance  schedule 
unless  the  Contracting  Officer  later 
determines  that  the  Contractor  had  in  fact 
complied  with  the  manual  or  schedule 
provisions.  If  the  Contractor  is  entitled  to  an 
equitable  adjustment  it  shall  be  made  in 
accordance  with  the  "Changes"  clause  of  this 
contract 

(d)  Mishaps.  If  a  mishap  involving 
ammunition  or  explosives  occurs,  the 
Contractor  shall — 

(1)  Notify  the  Contracting  Officer 
immediately; 

(2)  Conduct  an  investigation  in  accordance 
with  other  provisions  of  this  contract  or  as 
required  by  the  Contracting  Officer  and 

(3)  Submit  a  written  report  to  the 
Contracting  Officer. 

(e)  Contractor  responsibility  for  safety.  (1) 
Nothing  in  this  clause,  nor  any  Government 
action  or  failure  to  act  in  surveillance  of  this 
contract  shall  relieve  the  Contractor  of  its 
responsibility  for  the  safety  of— 

(i)  The  Contractor's  personnel  and 
property; 

(ii)  The  Government's  personnel  and 
property;  or 


(iii)  The  general  pubUc 

(2)  Nothing  in  this  clause  shall  relieve  the 
Contractor  of  its  responsibility  for  complying 
with  applicable  Federal,  State,  and  local 
laws,  ordinances,  codes,  and  regulations 
(including  those  requiring  the  obtaining  of 
licenses  and  permits)  in  connection  with  the 
performance  of  this  contract 

(f)  Contractor  responsibility  for  contract 
performance.  (1)  Neither  the  number  or 
frequency  of  inspections  performed  by  the 
Government  nor  the  degree  of  surveillance 
exercised  by  the  Govermnent  relieve  the 
Contractor  of  its  responsibility  for  contract 
performance. 

(2)  ff  the  Government  acts  or  fails  to  act  in 
surveillance  or  enforcement  of  the  safety 
requirements  of  this  contract  this  does  not 
impose  or  add  to  any  liability  of  the 
Government 

(g)  Subcontractors.  (1)  The  Contractor  shall 
insert  this  clause,  including  this  paragraph 
(g),  in  every  subcontract  that  involves 
ammunition  or  explosives. 

(i)  The  clause  shall  include  a  provision 
allowing  authorized  Government  safety 
representatives  to  evaluate  subcontractor 
safety  programs,  implementation,  and 
facilities  as  the  Government  determines 
necessary. 

(ii)  NOTE:  The  Government  Contracting 
Officer  or  authorized  representative  shall 
notify  the  prime  Contractor  of  all  findings 
concerning  subcontractor  safety  and 
compliance  with  the  manual.  The  Contracting 
Officer  or  authorized  representative  may 
furnish  copies  to  the  subcontractor.  The 
Contractor  in  turn  shall  communicate  directly 
with  the  subcontractor,  substituting  its  name 
for  references  to  "the  Government".  The 
Contractor  and  higher  tier  subcontractora 
shall  also  include  provisions  to  allow 
direction  to  cease  performance  of  the 
subcontract  if  a  serious  uncorrected  or  * 

recurring  safety  deficiency  potentially  causes 
an  imminent  hazard  to  DOD  pereonnel, 
property,  or  contract  performance. 

(2)  The  Contractor  agrees  to  ensure  th^t  the 
subcontractor  complies  with  all  contract 
safety  requirements.  The  Contractor  will 
determine  the  best  method  for  verifying  the 
adequacy  of  the  subcontractor's  compliance. 

(3)  The  Contractor  shall  ensure  that  the 
subcontractor  understands  and  agrees  to  the , 
Government's  right  to  access  to  the 
subcontractor's  facilities,  pereonnel,  and 
safety  program  documentation  to  perform 
safety  surveys.  The  Govermnent  performs 
these  safety  surveys  of  subcontractor 
facilities  solely  to  prevent  the  occurrence  of 
any  mishap  which  would  endanger  the  safety 
of  DOD  personnel  or  otherwise  adversely 
impact  upon  the  Government's  contractual 
interests. 

(4)  The  Contractor  shall  notify  the 
Contracting  Officer  or  authorized 
representative  before  issuing  any  subcontract 
when  it  involves  ammunition  or  explosives.  If 
the  proposed  subcontract  represents  a  change 
in  the  place  of  performance,  the  Contractor 
shall  request  approval  for  such  change  in 
accordance  with  the  clause  of  this  contract 
entitled  "Change  in  Place  of  Performance — 
Ammunition  and  Explosives". 

(End  of  clause) 
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32.  Section  252.223-7002  is  revised  to 
read  as  follows: 

2S2.223-7002    Change  In  Ptaca  Of 
Parformanca— Ammunition  and  Explosivaa. 

As  prescribed  in  223.370-5,  use  the 
following  clause: 

Change  in  Place  of  Performance— 
Ammunitioo  and  Explosives  (FEB  1991) 

(a)  The  Offeror  shall  identify,  in  the  "Place 
of  Performance"  provision  of  this  solicitation, 
the  place  of  performance  of  all  ammunition 
and  explosives  work  covered  by  the  Safety 
Precautions  for  Ammunition  and  Explosives 
clause  of  this  solicitation.  Failure  to  furnish 
this  information  with  the  offer  may  result  in 
rejection  of  the  offer. 

(b)  The  Offeror  agrees  not  to  change  the 
place  of  performance  of  any  portion  of  the 
offer  covered  by  the  Safety  F^cautions  for 
Ammunition  and  Explosives  clause  contained 
in  this  solicitation  after  the  date  set  for 
receipt  of  offen  without  the  written  approval 
of  the  Contracting  Officer.  The  Contracting 
Officer  shall  grant  approval  only  if  there  is 
enough  time  for  the  G>ovemment  to  perform 
the  necessary  safety  reviews  on  the  new 
proposed  place  of  performance. 

(c)  If  a  contract  results  from  this  offer,  the 
Contractor  agrees  not  to  change  any  place  of 
performance  previously  cited  without  the 
advance  written  approval  of  the  Contracting 
Officer. 

(End  of  clause) 

252.223-7005    [Radasignatad  as  252.223- 
7003]. 

33.  Section  252.223-7005  is 
redesignated  as  252.223-7003  and 
revised  to  read  as  follows: 

252.223-7003    Netica  of  radtoactiva 
matarlala. 

As  prescribed  in  223.371-3,  use  the 
following  clause  and  insert  the  number 
of  days  in  paragraph  (a). 

Notice  of  Radioactive  Materials  (FEB  1991) 

(a)  Contractor  notification.  The  Contractor 
shall  notify  the  Contracting  Officer  in  writing 

(^ )  days  before  the  delivery  of  items 

containing — 

(1)  Radioactive  material  requiring  specific 
Ucensing  under  the  regulations  issued 
purauant  to  the  Atomic  Energy  Act  of  1954,  as 
amended,  as  set  forth  in  Title  10  CFR,  in 
effect  on  the  date  of  this  contract  or 

(2)  Other  radioactive  material  not  requiring 
specific  licensing,  but  in  which — 

(i)  The  specific  activity  is  greater  than  0.002 
microcurie(s)  per  gram;  or 

(ii)  The  activity  per  item  equals  or  exceeds 
0.01  microcuries. 

(b)  Content  of  the  Notice.  Hie  Contractor's 
notice  shall  specify — 

(1)  The  part  or  parts  of  the  item(s)  which 
contain  radioactive  materials; 

(2)  A  description  of  the  materials: 

(3)  The  name  and  activity  of  the  isotope; 

(4)  The  manufacturer  of  tiie  materials;  and 

(5)  Any  other  information  known  to  the 
Contractor  which  will  put  usera  of  the  items 
on  notice  of  the  hazards  involved. 

(c)  Waiver  of  Notice.  The  Contractor  may 
request  thr  Contracting  Officer  to  waive  the 


notice  requirement  in  paragraph  (a)  of  this 
clause  if  there  has  been  no  change  affecting 
the  quantity  of  activity  or  the  characteristics 
and  composition  of  the  radioactive  material 
fit>m  previous  deliveries  under  this  contract 
or  prior  contracts.  The  request  shall — 

(1)  Be  submitted  in  writing; 

(2)  Contain  a  certification  that  the  quantity 
of  activity,  characteristics,  and  composition 
of  the  radioactive  material  have  not  changed; 

(3)  Cite  the  contract  number  on  which  the 
Contractor  submitted  the  prior  notification; 
and 

(4)  Cite  the  contracting  office  to  which  the 
Contractor  submitted  the  prior  notification. 

(d)  The  Contractor  agrees  to  insert  this 
clause,  including  this  paragraph  (d),  in  all 
subcontracts  for  items  containing  radioactive 
material  meeting  the  criteria  in  paragraph  (a) 
of  this  clause. 
(End  of  clause) 

252.223-7500   [Radaaignatad  aa  252.223- 
70041. 

34.  Section  252.223-7500  is 
redesignated  as  252.223-7004  and 
republished  as  follows: 

252.223-7004    Drug-fraa  work  force. 

As  prescribed  in  223.570-4,  use  the 
following  clause: 

Drug-Free  Work  Force  (SEP  1988) 

(a)  Definitions.  (1)  "Employee  in  a  sensitive 
position,"  as  used  in  this  clause,  means  an 
employee  who  has  been  granted  access  to 
classified  information;  or  employees  in  other 
positions  that  the  Contractor  determines 
involve  national  security,  health  or  safety,  or 
functions  other  than  the  foregoing  requiring  a 
high  degree  of  trust  and  confidence. 

(2)  "Illegal  drugs."  as  used  in  this  clause, 
means  controlled  substances  included  in 
Schedules  I  and  II,  as  defined  by  section 
802(6)  of  Title  21  of  the  United  States  Code, 
the  possession  of  which  is  unlawful  under 
Chapter  13  of  that  Title.  The  term  "illegal 
drugs"  does  not  mean  the  use  of  a  controlled 
substance  punuant  to  a  valid  prescription  or 
other  uses  authorized  by  law. 

(b)  The  Contractor  agrees  to  institute  and 
maintain  a  program  for  achieving  the 
objective  of  a  drug-free  work  force.  While 
this  clause  defines  criteria  for  such  a 
program,  contractora  are  encouraged  to 
implement  alternative  approaches 
comparable  to  the  criteria  in  paragraph  (c)  of 
this  clause  that  are  designed  to  adiieve  the 
objectives  of  this  clause. 

(c)  Contractor  programs  shall  include  the 
following,  or  appropriate  alternatives: 

(1)  Employee  assistance  programs 
emphasizing  high  level  direction,  education, 
counseling,  rehabilitation,  and  coordination 
with  available  community  resources; 

(2)  Supervisory  training  to  assist  in 
identifying  and  addressing  illegal  drug  use  by 
Contractor  employees: 

(3)  IVovision  for  self-referrals  as  well  as 
supervisory  referrals  to  treatment  with 
maximum  respect  for  individual 
confidentiality  consistent  with  safety  and 
security  issues; 

(4)  Provision  for  identifying  illegal  drug 
users,  including  testing  on  a  controlled  and 
carefully  monitored  basis.  Employee  drug 


testing  programs  shall  be  established  taking 
account  of  the  following: 

(i)  The  Contractor  shall  establish  a  program 
that  provides  for  testing  for  the  use  of  illegal 
drugs  by  employees  in  sensitive  positions. 
The  extent  of  and  criteria  for  sudi  testing 
shall  be  determined  by  the  Contractor  based 
on  considerations  that  include  the  nature  of 
the  work  being  performed  under  the  contract 
the  employee's  duties,  the  efficient  use  of 
Contractor  resources,  and  the  risks  to  health, 
safety,  or  national  security  that  could  result 
from  the  failure  of  an  employee  adequately  to 
discharge  his  or  her  position. 

(ii)  In  additioa  the  Contractor  may 
establish  a  program  for  employee  drug 
testing — 

(A)  When  there  is  a  reasonable  suspicion 
that  an  employee  uses  illegal  drugs;  or 

(B)  When  an  employee  has  been  involved 
in  an  accident  or  unsafe  practice: 

(C)  As  part  of  or  as  a  follow-up  to 
counseling  or  rehabilitation  for  iUegal  drug 
use; 

(D)  As  part  of  a  voluntary  employee  drug 
testing  program. 

(iii)  liie  Contractor  may  establish  a 
program  to  test  applicants  for  employment  for 
illegal  drug  use. 

(iv)  For  the  purpose  of  administering  this 
clause,  testing  for  illegal  drugs  may  be  limited 
to  those  substances  for  which  testing  is 
prescribed  by  section  2.1  of  subpart  B  of  the 
"Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs"  (53  FR 
11980  (April  11, 1988)),  issued  by  the 
Department  of  Health  and  Human  Services. 

(d)  Contractors  shall  adopt  appropriate 
personnel  procedures  to  deal  with  employees 
who  are  found  to  be  using  drugs  illegally. 
Contractora  shall  not  allow  any  employee  to 
remain  on  dufy  or  perform  in  a  sensitive 
position  who  is  found  to  use  illegal  drugs 
until  such  time  as  the  Contractor,  in 
accordance  with  procedures  established  by 
the  Contractor,  determines  that  the  employee 
may  perform  in  such  a  position. 

(e)  The  provisions  of  this  clause  pertaining 
to  drug  testing  programs  shall  not  apply  to 
the  extent  they  are  inconsistent  with  state  or 
local  law,  or  with  an  existing  collective 
bargaining  agreement  provided  that  with 
respect  to  the  latter,  the  Conti-actor  agrees 
that  those  issues  that  are  in  conflict  «vill  be  a 
subject  of  negotiation  at  the  next  collective 
bargaining  session. 

(End  of  clause) 

35A.  Part  252  is  amended  by 
redesignating  the  sections  in  the  left 
column  as  the  sections  in  the  right 
column  as  follows: 

Redesignation  Table 


Old 


252.204-7005 
252.225-7003 
252.225-7004 
252.225-7005 
252.225-7006 
252.225-7007 
252.225-7006 
252.225-7009 
252.225-7010 


252.225-7023 
252.225-7004 
252.225-7005 
252.225-7006 
252.225-7007 
252.225-7008 
252.225-7009 
252.225-7012 
252.225-7013 
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REDE8IGNAT10N  Table— Continued 


CM 


2S2.22S-7012 
2S2.225-7013 

2s^^^s-7014 

2SZ.22S-7017 
2S2.22S-7019 
2S2.22S-7022 
2S2.22S-7023 

252.225-7024 
252.225-7025 
252.225-7026 
252.225-7028 
252.225-7029 
252.225-7030 


252.225-7014 
252.225-7015 
252.225-7010 
252.225-7024 

252.225-7025 
252.225-7011 
252.225-7018 
252.225-7017 
252.225-7019 
252.225-7020 
252.225-7018 
252.225-7003 
252.225-7021 


35a  Sections  25Z22S-7000  through 
252.225-7002  are  revised  to  read  as 
follows: 

282.22S-7000    Buy  Aiwrican  Act    belance 
of  poyments  proQrwn  cetUHcate. 

As  prescribed  in  225.100(a),  use  the 
following  provision: 


9vf  AasfkaB  Act— Balanca  of  Paymaols 
Prapan  Cotificate  (FEB  1991) 

(a)  Definitions.  'Domestic  end  product," 
"qualifying  country,"  "qualifying  country  end 
product"  and  "nonquaUfying  country  end 
product"  have  the  meanings  given  in  the  Buy 
American  Act  and  Balance  of  Payments 
Program  clause  of  this  solicitation. 

(b)  Evaluation.  Offers  will  be  evaluated  by 
giving  preference  to  domestic  end  products 
and  qualifying  country  end  products  over 
nonqualifying  country  end  products. 

(c)  Cerficatioia.  (1)  The  Offeror  certifies 
that— 

(i)  Each  end  product  except  the  end 
products  listed  below,  is  a  domestic  end 
product  and 

(ii)  Components  of  unknown  origin  are 
considered  to  have  been  mined,  produced,  or 
manufactured  outside  the  United  States  or  a 
qualifying  country. 

Foreign  End  Products 

Line  item  number  and  coimtry  of  origin 


(List  all  qualifying  country  end  products  and 
all  nonqualifying  country  end  products.) 

(2)  The  Offeror  certifies  that  the  following 
end  products  are  qualifying  ooontry  end 
products: 

Qualifying  Country  End  Products 
Line  item  number  and  country  of  origin 

(List  only  qualifying  country  end  products.) 
(End  of  provision) 

2S2.22S-7001    Buy  AiMrican  Act  and 

As  prescribed  in  22S.109(d),  use  the 
following  clause: 

Buy  AsBsrican  Act  and  Balance  of  PaymenU 
Pngi^  (FEB  1991) 

(a)  Definitions. 

")  Components  meacs  those  articles. 


materials,  and  suppUas  directly  incorporated 
into  end  products. 

(2)  Qualifying  country  meana  any  country 
set  forth  in  subeection  225.872-1  of  the 
Defense  FAR  Supplement 

(3)  Qfialifying  country  component  means 
any  item  mined,  produced,  or  manufactured 
in  qualifying  country. 

(4)  End  product  means  those  articles, 
materials,  and  supplies  to  be  acquired  for 
public  use  under  the  contract.  For  this 
contract  the  end  products  are  the  line  items 
to  be  delivered  to  the  Government  (including 
supplies  to  be  acquired  by  the  Government 
for  public  use  in  connection  with  service 
contracts,  but  excluding  installation  and 
other  services  to  be  performed  after  delivery). 

(5)  Domestic  end  products  means — 

(i)  An  unmanufactured  end  product  which 
has  been  mined  or  produced  in  the  United 
States;  or 

(ii)  An  end  product  manufactured  in  the 
United  States  if  the  cost  of  its  qualifying 
country  components  and  its  components 
which  are  mined,  produced,  or  manufactured 
in  the  United  States  exceeds  50  percent  of  the 
cost  of  all  its  components.  The  cost  of 
components  shall  include  transportation 
costs  to  the  place  of  incorporation  into  the 
end  product  and  U.S.  duty  (whether  or  not  a 
duty-free  entry  certificate  may  be  issued). 
Consider  a  component  to  have  been  mined, 
produced,  or  manufactured  in  the  United 
States  (regardless  of  its  source  in  fact)  if  the 
end  product  in  which  it  is  incorporated  is 
manufactured  in  the  United  States  and  the 
component  is  of  a  class  of  kind — 

(A)  Determined  to  be  not  mined,  produced, 
or  manufactured  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  and  of  a  satisfactory 
quality:  or 

(B)  Which  the  Secretary  concerned 
determines  would  be  inconsistent  with  the 
public  interest  to  apply  the  restrictions  of  the 
Buy  American  Act 

(6)  NonquaUfying  country  end  product 
means  an  end  product  which  is  neither  a 
domestic  end  product  or  a  quaUfying  country 
end  product 

(7)  Qualifying  country  end  product 
means— 

(i)  An  onmanufactuied  end  product  mined 
or  produced  in  a  qualifying  country:  or 

(ii)  An  end  product  manufactured  in  a 
qualifying  country  if  the  cost  of  the 
components  mined,  produced,  or 
manufactured  in  the  quahfying  country  and 
its  components  mined,  produced,  or 
manufactured  in  the  United  States  exceeds  50 
percent  of  the  cost  of  all  its  components. 

(b)  This  clause  implements  the  Buy 
American  Act  (41  U.S.C  lOa-d)  in  a  manner 
that  will  encourage  a  favorable  international 
balance  of  payments  by  providing  a 
preference  to  domestic  end  products  over 
other  end  products,  except  for  end  products 
which  are  quahfying  country  end  products. 

(c)  The  Contractor  agrees  that  it  will 
deliver  only  domestic  end  products  unless,  in 
its  offer,  it  specified  delivery  of  other  end 
products  in  the  Buy  American  Act  and 
Balance  of  Payments  Certificate  or  the  Buy 
American  Act-Trade  Agreements  Act- 
Balance  of  Payments  Program  Certificate.  An 
offer  certifying  that  a  qualifying  country  end 


product  will  be  supplied  requires  the 
Contractor  to  deliver  a  qualifying  country  end 
product  or  a  domestic  end  product. 

(d)  The  offered  price  of  nonqualifying 
country  end  products  must  include  all 
applicable  duty.  Generally,  when  the  Buy 
American  Act  is  applicable,  each 
nonqualifying  country  offer  is  adjusted  for  the 
purpose  of  evaluation  by  adding  SO  percent  of 
the  offer,  inclusive  of  duty. 
(End  of  clause) 

252.22S-7002    Quattfying  Country  SourcM 
M  Subcontractors. 

As  prescribed  in  225.109-70(a],  use  the 
following  clause: 

Qualifying  Country  Sources  as 
Subooatractors  (FEB  1991) 

Subject  to  the  restrictions  in  section  225.672 
of  the  Defense  FAR  Supplement  the 
Contractor  shall  not  preclude  qualifying 
country  sources  and  U.S.  sources  from 
competing  for  subcontracts  under  this 
contract. 
(End  of  clause) 

36.  Section  252.225-7003  is  revised  to 
read  as  follows: 

252.22S-7003    Information  for  Ovty-Frto 
Entry  Evaluation. 

As  prescribed  in  225.109-70(b),  u«e  the 
following  provision: 

Infonnation  for  Duty-Fkee  Entry  Evaluatkn 
(FEB  1991) 

(a)  Is  the  offer  based  on  furnishing  any 
supplies  (i.a.,  end  items,  components,  or 
material)  of  foreign  origin  other  than  those  for 
which  dufy-free  entry  is  to  be  accorded 
pursuant  to  the  Dufy-Free  Entry — Quahfying 
Country  End  Products  and  Supplies  daiise  of 
this  solicitation? 

Ye8(    )        No(    ] 

(b)  If  the  answer  in  paragraph  (a)  is  yes, 
answer  the  following  questions: 

(1)  Are  such  foreign  suppUes  now  in  the 
United  States? 

Yes(    )       No(    )       . 

(2)  Has  the  dufy  on  such  foreign  supplies 
been  paid? 

Ye8(    )        No(    ) 

(3)  If  the  answer  to  paragraph  (b)(2)  is  no, 
what  amount  is  included  in  the  offer  to  cover 
such  duty?  $ 

(c)  If  the  duty  has  not  been  paid,  the 
Government  may  elect  to  make  award  on  a 
dufy-free  basis.  If  so,  the  offered  price  will  be 
reduced  in  the  contract  award  by  the  amount 
specified  in  paragraph  (b)(3).  The  Offeror 
agrees  to  identify,  at  the  request  of  the 
Contracting  Officer,  the  foreign  supplies 
which  are  subject  to  duty-free  ent^. 

(d)  Offers  will  be  evaluated  on  a  dufy 
included  basis  except  to  the  extent  that— 

(1)  The  supplies  are  quahfying  country  end 
products  as  defined  in  either  the  Buy 
American  Act  and  Balance  of  Payments 
Program  or  in  the  Buy  American  Act  Trade 
Agreements  Act  and  Balance  of  Payments 
Program  clause  of  this  soUdtation:  or   ■ 

(2)  The  dufy-free  price  is  specified  for  uSe 
in  the  evaluation  procedure. 

(End  of  provision) 
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3/ ,  Sections  252.225-7004  through 
252.225-7009  are  revised  to  i^ad  as 
follows: 

252.225-7004   Nondowatic  Conatnictlon 


As  prescribed  in  225.205-70.  use  the 
following  clause: 

Nondomestic  Constmctioa  Materials  (FEB 
1991) 

The  requirements  of  the  Buy  American  Act 
clause  of  this  contract  do  not  apply  to  the 
following  items: 


(End  of  clause) 

252.22S-7005    Idantificatlon  of 
•xpandlturaa  In  ttM  Unltad  Statas. 

As  prescribed  in  225.305-70,  use  the 
following  clause: 

identification  of  Expenditures  in  tlie  United 
SUtes  (FEB  1991) 

(a)  On  each  invoice,  voucher,  or  other 
request  for  payment  under  this  contract,  the 
Contractor  shall  identify  that  pari  of  the 
requested  payment  which  represents 
estimated  expenditures  in  the  United  States. 
The  identification — 

(1)  May  be  expressed  either  as  dollar 
amounts  or  as  percentages  of  the  total 
amount  of  the  request  for  payment 

(2)  Should  be  based  on  reasonable 
estimates. 

(3)  Shall  consist  of  stating  the  full  amount 
of  the  payment  requested,  subdivided  into  the 
following  categories: 

(i)  U.S.  end  products— expenditures  for 
material  and  equipment  manufactured  or 
produced  in  the  United  States,  excluding 
transportation: 

(ii)  U.S.  services — expenditures  for  services 
performed  in  the  United  States,  including 
charges  for  overhead,  other  indirect  costs, 
and  profit 

(iii)  Transportation  on  U.S.  carriers — 
expenditures  for  transportation  furnished  by 
U.S.  flag,  ocean,  surface,  and  air  carriers:  and 

(iv)  Expenditures  not  identified  under 
paragraphs  (a)(1),  (2),  and  (3). 

(b)  If  this  contract  is  principally  for 
supphes  or  if  the  Contractor  is  not  an 
incorporated  concern  incorporated  in  the 
United  States,  or  an  unincorporated  concern 
having  its  principal  place  of  business  in  the 
United  States,  the  amounts  identified  under 
paragraphs  (a)(3)  (i),  (ii).  and  (iii)  will  be 
limited  to  payments  made  pursuant  to  the 
requirements  either  of  the  United  States 
Products  and  Services  clause,  if  any,  or  of 
any  other  specific  provision  of  this  contract 
that  obligates  the  Contractor  to  acquire 
certain  materials,  equipment  transportation, 
or  services  from  United  States  sources. 

(c)  Nothing  in  this  clause  requires  the 
establishment  or  maintenance  of  detailed 
accounting  records  or  gives  the  U.S. 
Goverrunent  any  right  to  audit  the 
Contractor's  books.or  records. 

(End  of  dause) 


252.225-7006    Buy  Anwrlcan  Act— Trad* 
Agraamanta  Act-^ialanca  of  paymanta 
program  cartiWcate. 

As  prescribed  in  225,407(a](l).  use  the 
following  provision: 

Buy  American  Act— TVade  Agfeements  Act- 
Balance  of  Payments  Program  Certificate 
(FEB  1991) 

(a)  Definitions.  Caribbean  Basin  country 
end  product,  designated  country  end  product, 
domestic  end  product,  nondesignated  country 
end  product,  qualifying  country  end  product, 
and  U.S.  made  end  product  have  the 
meanings  given  in  the  Trade  Agreements  Act 
or  Buy  American  Act  and  Balance  of 
Payments  Program  clauses  of  this  soUdtation. 

(b)  Evaluation.  Offers  will  be  evaluated  by 
giving  preference  to  U.S.  made  end  products, 
quahfying  country  end  products,  designated 
country  end  products,  and  Caribbean  Basin 
country  end  products  over  other  end 
products. 

(c)  Certifications.  (1)  The  Offeror  certifies 
that— 

(i)  Each  end  product  except  the  end 
products  listed  in  paragraph  (c)(2)  of  this 
clause,  is  a  domestic  end  product  (as  defined 
in  the  Trade  Agreements  Act  clause  of  this 
solicitation;  and 

(ii)  Components  of  unknown  origin  are 
considered  to  have  been  mined,  produced,  or 
manufactured  outside  the  United  States  or  a 
qualifying  country. 

(2)  The  Offeror  must  identify  and  certify  all 
end  products  that  are  not  domestic  end 
products. 

(i)  The  Offeror  certifies  that  the  following 
supplies  qualify  as  "U.S.  made  end  products" 
but  do  not  meet  the  definition  of  "domestic 
end  product": 
(insert  line  item  number) 

(ii)  The  Offeror  certifies  that  the  following 
supplies  are  qualifying  country  end  products: 

(insert  line  item  number) 

(insert  country  of  origin) 

(iii)  The  Offeror  certifies  that  the  following 
supplies  qualify  as  designated  country  end 
products: 

(insert  line  item  number) 

(insert  country  of  origin) 

(iv)  The  Offeror  certifies  that  the  following 
suppUes  qualify  as  Caribbean  Basin  country 
end  products: 

(insert  line  item  number) 

(insert  country  of  origin) 

(v)  The  Offeror  certifies  that  the  following 
suppUes  are  other  nondesignated  country  end 
products. 

(insert  line  item  number) 

(insert  country  of  origin) 

(End  of  provision) 

252.225-7007    Trade  Agraamanta  Act 

As  prescribed  in  225.407(a)(2).  use  the 
following  clause: 

Trade  AgreemenU  Act  (FEB  1991) 

(a)  Definitions. 

(1)  Caribbean  Basin  country  end  product — 

(i)  Means  an  article  that — 

(A)  Is  wholly  the  growth,  product  or 
manufacture  of  a  Caribbean  Basin  country 
(as  defined  in  section  25.401  of  the  FAR);  or 


(B)  Has,  in  the  case  of  an  article  which 
consists  in  whole  or  in  part  of  materials  from 
another  country  or  instrumentaUfy,  been 
substantially  transformed  into  a  new  and 
different  article  of  commerce  with  a  name, 
character,  or  use  distinct  from  that  of  the 
artide  or  articles  from  which  it  was  so 
transformed.  The  term  includes  services 
(except  transportation  services)  incidental  to 
its  supply,  provided  that  the  value  of  those 
incidental  services  does  not  exceed  the  value 
of  the  product  itself.  It  does  not  include 
service  contracts  as  such. 

(ii)  Excludes  products  that  are  excluded 
from  the  dufy-free  treatment  for  Caribbean 
countries  under  the  Caribbean  Basin 
Economic  Recovery  Act  (19  U.S.C  2703(b)). 
These  exclusions  presently  consist  of— 

(A)  Textiles  and  apparel  articles  that  are 
subject  to  textile  agreements; 

(6)  Footwear,  handbags,  luggage,  flat 
goods,  work  gloves,  and  leather  wearing 
apparel  not  designated  as  eligible  articles  for 
the  purpose  of  the  Generalized  System  of 
Preferences  under  Title  V  of  the  Trade  Act  of 
1974; 

(C)  Tuna,  prepared  or  preserved  in  any 
manner  in  airtight  containers; 

(D)  Petroleum,  or  any  product  derived  from 
petroleum;  and 

(E)  Watches  and  watch  parts  (including 
cases,  bracelets,  and  straps),  of  whatever 
type  including,  but  not  limited  to  mechanical, 
quartz  digital,  or  quartz  analog,  if  such 
watches  or  watch  parts  contain  any  material 
which  is  the  product  of  any  country  to  which 
TSUS  column  2  rates  of  duty  apply. 

(2)  Components,  domestic  end  product  end 
product,  foreign  end  product,  nonqualifying 
country,  qualifying  country,  and  qualifying 
country  end  product  have  the  meanings  given 
in  the  Buy  American  Act  and  Balance  of 
Payments  Program  clause  of  this  contract 

(3)  Designated  country  means  a  country  or 
instnmientalify  designated  under  the  Trade 
Agreements  Act  of  1979  and  listed  in  section 
25.401  of  the  Federal  Acquisition  Regulation 
(FAR). 

(4)  Designated  country  end  product  means 
an  article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  the  designated  country:  or 

(ii)  Has,  in  the  case  of  an  article  which 
consists  in  whole  or  in  part  of  materials  from 
another  country  or  instrumentaUty,  been 
substantially  transformed  into  a  new  and 
different  article  of  commerce  with  a  name, 
character,  or  use  distinct  from  that  of  the 
article  or  articles  from  which  it  was  so 
transformed.  The  term  includes  services 
(except  transportation  services)  incidental  to 
its  supply,  provided  that  the  value  of  those 
incidental  services  does  not  exceed  the  value 
of  the  product  itself  It  does  not  indude 
service  contracts  as  such. 

(5)  Nondesignated  country  end  product 
means  any  end  product  which  is  not  a  U.S. 
made  end  product  or  a  designated  country 
end  product 

(6)  United  States  means  the  United  States, 
its  possessions,  Puerto  Rico,  and  any  other 
place  subject  to  its  jurisdictioa  but  does  not 
include  leased  bases  or  trust  territories. 

(7)  U.S.  made  end  product  means  an  article 
which  is — 


«ltl 
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(i)  Wholly  tht  growth,  product  or 
munfmcltan  of  the  United  StatM,  or 

(U)  la  Hm  CM*  of  oa  vtiGk  which  cooiktt 
in  wtwlo  or  in  part  of  BMtorial*  from  another 
country  or  inetnimentnlity.  he*  been 
subetentially  tranafomed  into  a  new  and 
distinct  article  of  ooaaoMroa  with  a  name, 
character,  or  oae  distinct  bom  that  of  the 
article  or  artidee  from  which  it  was  so 
tranaformed. 

(b)  This  clause  implemenU  the  Trade 
Agreements  Act  of  1878  (IS  U.SX:.  2501  et 
•eq.),  and  the  Caribbean  Baain  Initiative  as 
provided  for  in  Exacntive  Order  12280  by 
providing  a  piefciance  lor  U.&  made  end 
products  and  deeiyiated  ooontry  end 
prodocta  ever  noodeeignated  country  end 
products,  except  nondesignated  country  end 
products  which  are  quali^tng  coontiy  end 
products  or  Caribbean  Basin  end  products. 

(c)  TIm  Contractor  a^ees  to  deliver  under 
this  contract  only  US.  made  end  products 
unless,  in  its  offer,  it  specified  delivery  of 
quahfying  country,  designated  country,  or 
nondnignated  country  end  products  in  the 
Buy  American  Act-Trade  Agreements  Act- 
Balance  of  Payments  Program  Certificate 
provisioa 

(1)  Offerors  may  not  supply  a 
nondesignated  country  end  product  unless  it 
is  a  qualifying  country  end  product  or  a 
Caribbean  Basin  country  end  product,  or  a 
national  interest  waiver  has  been  granted 
under  section  302  of  the  Trade  Agreements 
Act  of  1979  (see  FAX  2S.402(c)). 

(2)  An  offer  certifying  that  a  qualifying 
country  end  product  a  designated  country 
end  product  or  a  Caribbean  Basin  country 
end  prodoct  wiD  be  supplied  requires  the 
Contractor  to  supply  a  qualifying  country  end 
product  a  designated  coontry  end  product  or 
a  Caribbean  Basin  country  end  product 
whichever  is  certified,  or.  at  the  Contractor's 
option,  a  U.S.  made  end  product 

(d)  The  offered  price  of  end  products  listed 
and  certrBed  under  paragraphs  (cH2)  (i)  and 
(v)  of  the  Boy  American  Act-Trade 
Agreements  Act-Balance  of  Payments 
Program  Certificate  provision  of  the 
solicitation  must  include  all  applicable  duty. 
The  offered  price  of  qualifying  country  end 
products,  designated  country  end  products, 
and  Caribbean  Basin  countiy  end  products 
for  line  items  subject  to  the  Trade 
Agreements  Act  should  not  include  custom 
fees  or  duty. 

(End  of  clause] 

2S2.22S-70M   SupplM  to  be  seeordMl 
duty'^TM  entry. 

As  prescribed  in  22S.fl05-70(a).  use  the 
following  clause: 

Soppliee  to  be  Accorded  Doty-Ftoe  Entry 
(FEB  ISM) 

In  accordance  with  paragraph  (a)  of  the 
Duty-Free  Entry  clause  and/or  paragraph  (b) 
of  the  Duty-Free  Entry— Qualifying  Country 
End  Products  and  Supplies  clause  of  this 
contract  the  following  supplies  are  accorded 
dufy-free  entry: 


(End  of  clause) 


country  end  | 

As  prescribed  in  225.005-70(b),  use  the 
foQowiog  clause: 

Dufy-Frea  Enby— Qualfyfaig  Country  End 
PndndB  ad  SiVfAas  (FEB  ISM) 

(a)  Definitions. 

Qualifying  country  and  qualifying  country 
endproductt  have  tlie  meaning  giv«i  in  the 
Buy  American  Act  and  Balance  of  Payments 
Program  danse  of  this  oootract 

(b)  The  requirements  of  this  clansa  appfy  to 
this  contract  and  snbooatracts,  Innhidiiig 
purchaae  orders,  that  involve  supplies  to  be 
accorded  dntjF-firae  entry  wfaediet^ 

(1)  Placed  directfy  with  a  foreign  concern 
as  a  prime  contract;  or 

(2)  As  a  suticontractor  purchase  order 
under  a  oootract  placed  with  a  domestic 
concern. 

(c)  Except  as  otherwise  approved  by  the 
Contracting  Officer,  no  amount  is  or  will  be 
included  in  the  contract  price  for  dufy  for — 

(1)  End  items  that  are  qualifying  country 
end  products;  or 

(2)  SuppUea  (inchiding  without  limitation, 
raw  materials,  components,  and  Intermediate 
assembliee)  produced  or  made  in  qualifying 
countries,  that  are  to  be  incorporated  in  the 
end  items  to  be  delivered  vadn  this  contract 
provided  that  the  end  items  are  manufactured 
ia  the  United  States  or  in  a  qualifying 
country,  except  supplies  imported  into  the 
United  States  befm  Ae  date  of  this  contract 
or,  in  the  case  of  supplies  imported  by  a  first 
or  lower  tier  subcontractor,  before  the  date  of 
the  subcontract 

(d)  The  Contractor  warrants  that— 

(1)  An  qualifying  country  supplies,  for 
which  duty-free  entry  is  to  be  claimed,  are 
intended  to  be  delivered  to  the  Government 
or  incorporated  in  the  end  items  to  be 
delivered  under  this  contract  and 

(2)  The  Contractor  will  pay  dufy  to  the 
extent  that  such  supplies,  or  any  portion 
thereof  (if  not  scrap  or  salvage)  are  diverted 
to  nongovisrnmental  use,  other  than  as  a 
result  of  a  competitive  sale  made,  directed,  or 
authorized  by  the  Contracting  OflScer. 

(e)  The  Government  agrees  to  execute 
dufy-free  entry  certificates  and  to  afford  such 
assistance  as  appropriate  to  obtain  the  dufy- 
free  entry  of  qualifying  country  supplies  for 
which  the  shipping  documents  bear  the 
notation  spedfied  in  paragraph  (f)  of  this 
clause,  except  aa  the  Contractor  may 
otherwise  agree. 

(f)  All  shipping  documents  submitted  to 
Customs,  covering  foreign  end  products  or 
suppUes  for  which  dufy-free  entry  certificates 
are  to  be  issued  under  this  dause,  shall — 

(1)  Consign  the  shipments  to  the 
appropriate — 

(i)  Military  department  in  care  of  the 
Contractor,  indoding  the  Contractor's 
deUvery  address;  or 

(ii)  Military  installation;  and 

(2)  Include  the  following  information — 
(i)  Prime  contract  number,  and  delivery 

order  if  applicable; 
(ii)  Number  of  the  subcontract/purchase 

order  for  foreign  supplies  if  applicable; 
(iii)  Identification  of  carrier 
(iv)  The  notation:  UNITED  STATES 

GOVERNMENT,  DEPARTMENT  OF 


DEFENSE  Dufy-Free  Entry  to  be  claimed 
pursuant  to  Section  XXD,  ChaptCT  96, 
Subchapter  Vn,  Item  9606.00.30  of  the 
Harmonized  Tariff  Schedule  of  the  United 
SUtea.  Upon  arrival  of  shipment  at  the 
appropriate  port  of  entry.  District  Director  of 
Customs,  please  release  shipment  under  19 
CFR  part  142  and  notify  Commander,  Defense 
Contract  Management  Area  Operations 
(DCMAO)  New  York.  ATTN:  Customs 
Division,  International  Logistics  Office,  201 
Varick  Street  New  York,  New  York  10014.  for 
execution  of  Cvstoms  Fonns  7a01,7S01A,  or 
7506  and  any  required  dufy-free  entry 
certificates."  (Note:  This  notation  shaU  be 
used  only  for  direct  shipments  to  a  U.S. 
military  installation.  In  cases  where  the 
shipment  will  be  consigned  to  other  than  a 
military  installation.  e.g.,  a  domestic 
contractor's  plant  the  shipping  document 
notation  shall  be  altered  to  insert  ttte  name 
and  address  of  the  contractor,  agent  or 
broker  who  will  notify  Commander,  Defense 
Contrad  Management  Area  Operations 
(DCMAO)  New  Yoric,  for  execution  of  the 
dufy-free  certificate.) 

(v)  Gross  weight  in  pounds  (if  freight  is 
based  on  space  tonnage,  state  cubic  feet  in 
addition  to  gross  shipping  weight); 

(vi)  Estimated  value  in  U.S.  dollars;  and 

(vii)  Activify  Address  Number  of  the 
contrad  administration  office  actually 
administering  the  prime  contract  e.g.,  for 
DCMAO  Dayton,  DLA8DP. 

(g)  Preparation  of  customs  forms. 

(1)  Except  for  shipments  consigned  to  a 
military  installation,  the  Contractor  shall 
prepare,  or  authorize  an  agent  to  prepare,  any 
custom  forms  required  for  the  entry  of  foreign 
supplies  in  connection  with  DoD  contracts 
into  the  United  States,  its  possessions,  or 
Puerto  Rico.  Submit  the  completed  customs 
forms  to  the  Distrid  Diredor  of  Customs  with 
a  copy  to  DCMAO  NY  for  execution  of  any 
required  duty-free  entry  certificates. 
Shipmento  consigned  directly  to  a  military 
installation  will  l>e  released  in  accordance 
with  19  CFR  10.101  and  10.102  of  tiie  U.S. 
Custom  regulations. 

(2)  For  shipments  containing  both  supplies 
which  are  to  be  accorded  dufy-free  entry,  and 
supplies  which  are  not  the  Contrador  shall 
identify  on  the  customs  forms  those  items 
that  are  eligible  for  dufy-free  entry. 

(h)  The  contractor  agrees — 

(1)  To  prepare  (if  this  contrad  is  placed 
directly  with  a  foreign  suppHer),  or  to  instruct 
the  foreign  supplier  to  prepare,  a  suffidant 
number  of  copies  of  the  bill  of  lading  (or  other 
shipping  document)  so  that  at  least  two  of  the 
copies  accompanying  the  shipment  will  be 
available  for  use  by  the  Distrid  Diredor  of 
Customs  at  the  port  of  entry; 

(2)  To  consign  the  shipment  as  spedfied  in 
paragraph  (!)  of  this  clause;  and 

(3)  To  mark  the  exterior  of  all  packages  as 
follows: 

(i)  "UNITED  STATES  GOVERNMENT. 
DEPARTMENT  OF  DEFEND"  and 

(ii)  The  activify  address  number  of  the 
contract  administration  office  actually 
administering  die  prime  contract. 

(i)  The  Contractor  agrees  lu  notify  the 
Contracting  Officer  administering  the  prime 
contract  in  writing  of  any  purchase  under  the 
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contract  of  qaaUfying  OHintry  supphcs  to  be 
accantsd  datj^free  entry  that  are  to  be 
imported  inta  Iha  Uattsd  States  for  delivery 
to  the  Govenmient  or  for  inoicporatioB  m  end 
items  to  be  ilelisuisd  to  the  GowenmenL  The 
notice  shaU  be  fuiiishsd  to  the  contiacl 
adminiatratiaB  office  faamadiatefy  upon 
award  to  the  qaBlMyiag  coantry  siq>pber.  The 
notice  shall  cootaiB — 

(1)  Prime  ooBtrador's  name,  address,  and 
CAGE  code: 

(2)  Prime  contrad  naasber,  and  ddiveiy 
order  nmber  if  applicable: 

(3)  Total  doUar  value  of  the  prime  contract 
or  delivery  order, 

(4)  Expiration  date  of  the  prime  contract  or 
deUvery  order, 

(5)  Foreign  supplier's  name  and  address; 

(6)  Number  of  the  subcontract/purchase 
order  for  foreign  supplies; 

(7)  Total  dollar  value  of  the  subcontract  for 
foreign  supplies; 

(8)  Expiration  date  of  the  subcontract  for 
foreign  supplies; 

(9)  List  of  items  purchased;  and 

(10)  Cartificatian  by  the  parchaser  of 
foreign  supplies  as  follows:  I  certify  fliat  all 
supplies  for  which  dufy-free  entry  is  to  be 
claimed  are  intended  to  be  delivered  to  the 
Government  or  incorporated  in  the  end  itema 
to  be  delivered  under  thi»  contract  and  that 
dufy  shall  be  paid  by  the  Contractor  to  the 
extent  that  such  supplies,  or  any  portion  (if 
not  scrap  or  salvage)  are  di»eited  to 
nongovernmental  use  other  than  as  a  resuh  of 
a  competitive  sale  made,  directed  or 
authorized  by  the  Contracting  Officer; 

(11)  The  qualifying  country;  and 

(12)  The  scheduled  delivery  date(8). 

(j)  This  dause  does  not  apply  to  purchases 
of  qualifying  country  supplies  in  connection 
wiih  this  contract  if— 

(1)  The  qualifying  country  supplies  are 
identical  in  nature  to  supplies  purchased  by 
the  Contractor  or  any  subcontractor  in 
connection  with  its  commercial  business;  and 

(2)  It  is  not  economical  or  feasible  to 
account  for  such  supplies  so  as  to  ensme  that 
the  amount  of  the  supplies  for  which  dufy- 
free  entry  is  claimed  does  not  exceed  the 
amount  purchased  in  connection  with  this 
contract. 

(k)  The  Contractor  mpett  to  insert  the 
substance  of  this  clause,  induding  this 
paragraph  (k)  in  all  subcontracts  for  supplies. 
Each  subcontract  shall  require  the 
subcontractor  to  identify  this  cmitract  by 
including  its  contract  number  on  any  shipping 
documents  submitted  to  Customs  covering 
supplies  for  which  duty-free  entry  is  to  be 
claimed  pnrsaaat  to  thia  clause.  The 
Contractor  alao  a^ees  that  the  name  and 
address  of  the  Contracting  Officer 
administering  the  prime  contract  (name  and 
address  irf  the  cootract  administratioa  office 
cognizant  at  the  prime  contract),  and  its 
activity  address  nuH>t>er  (Appendix  G  of  the 
Defense  FAR  Supptement),  and  the 
information  required  by  paragraphs  (iKl).  [2), 
and  (3)  of  this  dause  will  be  included  in 
applicable  subcontracts 
(End.  of  dause) 

38.  Section  252.225-7010  is  revised  to 
read  as  follows: 


S  252.22S-7010 


As  prescribed  in  225.005-70fc),  ttse  the 
following  clause: 


Dufy-Fkao 
199^ 


naoWaiia(FEB 


(a)  The  reqidrements  of  this  clause 
supplement  die  Dufy-Free  Entry  clause  of  this 
contract  Both  of  these  clauses  appfy  to  this 
contract  and  subcontracts,  including 
purchase  orders,  that  involve  supplies  to  be 
accorded  dufy-free  entry  whether  placed — 

(t)  Dbectfy  with  a  foreign  concern  as  a 
prime  contract  or 

(2)  As  a  subcontractor  purchase  order 
under  a  cootrad  with  a  domestic  concern. 

(b)  The  Contrador  shall  send  the 
notification  required  by  paragraph  (b)(1)  of 
the  Diify4^rea  Entry  daasaof  this  contract  to 
the  Contracting  Officer  administering  this 
contrad. 

(c)  In  addition  to  any  data  reqnired  by 
paragraph  Qa%\)  of  the  Dufy-Free  Entry 
clause,  the  Contractor  shall  furnish  the 
following  for  aO  foreign  supplies  to  be 
imported  pnrsnant  to  paragraphs  (a)  or  (b)  of 
the  Dufy-Pi^ee  Entry  danse.  Furnish  this 
information  to  the  Contracting  Officer 
administering  the  prime  contract  immedtatefy 
upon  award  of  any  contract  or  subcontract 
involving  supplies  to  be  accorded  dtify-free 
entry. 

(1)  Prime  contractor's  name,  address,  and 
CAGE  code; 

(2)  Prime  contract  number  phis  den  very 
order  iramber,  if  applicable; 

(3)  Total  dollar  value  of  the  prime  contrad 
or  delivery  orden 

(4)  Expiration  data  of  the  prime  contract  or 
deUvery  order 

(5)  Foreign  snppher's  name  and  address; 

(6)  Number  of  the  sutmon  tract/purchase 
order  for  forei^  supplies; 

(7)  Total  dollar  value  of  the  subcontract  for 
foreign  supplies; 

(8)  Expiration  date  of  the  subcontract  for 
foreign  supplier, 

(9)  List  of  Hems  purchased:  and 

(10)  Certification  by  the  parchaser  of 
foreign  supplies  as  follows:  I  certify  that  all 
supplies  for  which  dnfy-free  entry  is  to  be 
claimed  are  to  be  deHvered  to  the 
Government  or  incorporated  in  the  end  items 
to  be  delivered  under  this  contract,  and  that 
duty  shall  be  paid  by  the  Contractor  to  the 
extent  that  such  supplies,  or  any  portion  (if 
not  scrap  or  salvage]  are  diverted  to 
nongovernmental  use  other  than  as  a  resuh  of 
a  competitive  sale  made,  directed,  or 
authorized  by  the  Contracting  Officer. 

(d)  The  Contractor  agrees  to  incorporate 
the  substance  of  this  dame,  including  this 
paragraph  (d),  in  any  subcontract  (including 
purchase  orders)  in  accordance  with 
paragraph  (i)  of  the  Dufy-Free  Entry  clause  of 
this  contract.  The  Contractor  agrees  that  the 
name  and  address  of  the  Contracting  Officer 
administering  die  prime  contract  (name  and 
address  of  the  contract  administratien  office 
cognizant  of  the  prime  contract  and  its 
activify  address  number  (Appendix  G  of  the 
Defense  FAR  Sapplement))  stiid  the 
information  required  by  paragraphs  (c)(1),  (2), 
and  (3)  of  tlds  clause  will  be  indiided  m 
applicable  subcontracts. 


(e)Toi 
document  ksalraclisna  aa  rsqrirad  by 
paragraph  (f)  of  the  Dufy-Free  EMry  doase. 
the  Contractor  shall  insert  Defense  Coolnct 
Management  Ana  Operattona  UPCUAO) 
New  York,  ATTN:  Chief.  Castoma  Divisioa. 
International  Logiatks  Office.  201  VMick 
Street  New  York.  New  York  IflOl^  m  the 
cognizant  contract  administratiaB  offioe  (for 
paragraph  (f)  only)  in  fhoae  caaea  whsa  As 
shipment  is  ooaslgned  directfy  to  a  military 
installatioB.  When  the  ahipmenl  will  be 
consigned  to  a  locatioa  other  than  a  anhtary 
installatioa  e.g..  a  domestic  contractor's 
plant  change  die  shipping  document  notation 
required  by  paragraph  (f)  of  the  clause  to 
insert  the  name  and  address  of  the 
Contractor,  agent  or  broker  Hiat  will  prepoa 
the  customs  docamentotion  for  execotion  of 
the  Duty-Free  Entry  certificates.  In  either 
case,  the  shipping  documents  wtfi  contaiB  die 
following  items  in  addition  to  those  required 
by  paragraph  (f)  of  the  Duty-Free  Entry 
clause: 

(1)  Delivery  order  namber  on  the 
Government  prime  contract  if  applicable; 

(2)  Number  of  the  aubcontract/purdtase 
order  for  foreign  supplies,  if  applicable; 

(3)  Activity  address  number  of  the  contract 
administration  office  actoalfy  administering 
the  prime  contract  e.g.,  for  DCMAO  Dayton. 
DLA8DP. 

(f)  Except  for  shipments  consigned  to  a 
military  installation,  the  Coatraclor  shaD 
prepare,  or  authorize  an  agent  to  prepare,  any 
customs  forms  required  for  the  entry  into  the 
United  States,  its  possessions,  or  Puertxi  Rico 
of  foreign  supplies  in  connection  with  DoD 
contracts.  The  Contractor  shall  submit  the 
completed  customs  forms  to  the  District 
Director  of  Customs  with  a  copy  to  DCMAO 
for  execution  of  any  required  duty-free  entry 
certificates.  For  shipments  containing  both 
suppUea  which  are  to  ba  accorded  duty-free 
entry  and  supplies  which  are  not  the 
Contractor  shall  identify  on  the  customs 
forms  those  items  which  are  eligible  for  duty- 
free entry  under  the  provisions  of  the  Dufy- 
Free  Enby  clause.  Shipments  consigned 
directly  to  a  military  installation  wiD  be 
released  in  accordance  with  19  CFR  10.101 
and  10.102  of  die  U.Sw  Castoms  regalationa. 

(g)  The  Contractor  shaD  ensure  that  ail 
externr  containers  are  marked  in  accordance 
with  paragraph  (g)  of  the  Duty-Free  Entry 
clause,  including  the  following  additional 
data — 

(1)  "UNITED  STATES  GOVERNMENT, 
DEPARTMEOT  OF  DEFENSE;'  and 

(2)  The  activity  addreaa  number  for  the 
contract  administration  office  actually      ^ 
administering  the  prime  contract 

(End  of  clause] 

252.225-7011    [Removed] 

39.  Section  252.225-7011  is  removed. 

40.  Section  252  22&-7Q11  is  revised  to 
read  as  follows: 

252.225-7011    CaftfncaUon  and  agreement 
by  contractors  currentfy  producing 
petrdauffl  praducta  In  Angola. 

As  prescribed  in  22S.7tH-70,  ose  die 
following  dause: 


tlM 
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by  CoolfMilon 
FslrobUB  Products  in 
Ai«dU  ^EB  IMl) ' 

(a)  Definition. 

Pitroleum  product  mean*  nattiral  or 
•ynthetic  crude;  blends  of  natural  or 
synthetic  crude;  and  products  refined  or 
derived  from  natural  or  synthetic  crude  or 
from  such  blends. 

(b)  Under  section  310  of  the  National 
Def^ue  Authorization  Act  for  Fiscal  Year 
1987,  Pub.  L  ge-Wl.  the  Department  of 
Defense  may  not  purchase  Angolan 
petroleum  products  bom  companies 
producing  oil  in  Angola  unless  a  waiver  is 
granted  by  the  Secretary  of  Defense,  or 
designee. 

(c)  Any  Offeror  producing  a  petroleum 
product  in  Angola,  or  who  has  an  affiliate, 
subsidiary,  or  partnership  enterprise 
producing  a  petroleum  product  in  Angola, 
may  be  ineligible  for  award  under  this 
solicitation  if  it  intends  to  use  a  petroleum 
product  of  Angolan  origin  in  the  performance 
of  any  resultant  contract  An  Offeror 
producing  a  petroleum  product  in  Angola  or 
who  has  an  affiliate,  subsidiary,  or 
partnership  enterprise  producing  oil  in 
Angola  must  complete  the  certification  in 
paragraph  (d)  of  this  clause. 

(d)  Colification. 

The  Offeror  certifles  that  the  petroleum 
product  to  be  supplied  under  any  contract 

resulting  from  this  solicitation  ( )  DOES 

( )  DOES  NOT  contain  any  Angolan 

petroleum  product  or  any  product  derived 
from  Angolan  oil. 

(e)  Agreement 

Offerors  required  by  paragraph  (c)  of  this 
clause  to  complete  the  certification  in 
paragraph  (d)  and  who  certify  in  paragraph 
(d)  that  the  petroleum  product  to  be  supplied 
does  not  contain  any  Angolan  petroleum 
product  agree  that  the  petroleum  product  to 
be  suppUed  under  any  resulting  contract  will 
not  contain  any  Angolan  petroleum  product 
or  any  product  derived  from  Angolan  oil. 
(End  of  clause] 

41.  Section  252.225-7012  is  revised  to 
read  as  follows: 

2S2.22»>7012    Prttarwic*  for  certain 


As  prescribed  in  225.7002-4(a),  use  the 
following  clause: 

Preferanca  for  Ceitaia  Domestic  Coaunodities 
(FEBIMI) 

(a)  The  Contractor  agrees  to  deliver  under 
this  contract  only  such  of  the  following 
articles  that  have  been  grown,  reprocessed, 
reused,  or  produced  in  the  United  States,  its 
possessions,  or  Puerto  Rico^ 

(1)  Food; 

(2)  Clothing: 

(3)  Tents,  tarpaulins,  or  covers; 

(4)  Cotton  and  other  nattiral  fiber  products; 

(5)  Woven  silk  or  woven  silk  blends; 

(6)  Spun  silk  yam  for  cartridge  cloth; 

(7)  Synthetic  fabric,  and  coated  synthetic 
fabric; 

(8)  Canvas  products; 

(9)  Wool  (whether  in  the  form  of  fiber  or 
yarn  or  contained  in  fabrics,  materials,  or 
manufactured  articles);  or 


(10)  Any  item  of  individual  equipment 
manufactured  from  or  containing  such  fibers, 
yarn,  fabrics,  or  materials. 

(b)  This  clause  does  not  apply — 

(1)  To  the  extent  the  Secretary  has 
determined  that  a  satisfactory  quality  and 
sufficient  quantity  of  such  articles  cannot  be 
acquired  as  and  when  needed  at  U.S.  market 
prices; 

(2)  To  foods  which  have  been 
manufactured  or  processed  in  the  United 
States,  its  possessions,  or  Puerto  Rico;  or 

(3)  To  chemical  warfare  protective  clothing 
produced  in  the  countries  listed  in  subsection 
225.872-1  of  the  Defense  FAR  Supplement 

(End  of  clause) 

42.  Section  252.225-7013  is  revised  to 
read  as  follows: 


2S2.22»-7013 

As  prescribed  in  225.7002-4(b),  use  the 
following  provision: 

Domestic  Wool  Prefeienca  (FEB  1991) 

Preference  will  be  given  in  evaluation  of 
offera  under  this  solicitation  to  wool  grown, 
reprocessed,  reused,  or  produced  in  the 
United  States,  its  possessions,  or  Puerto  Rico, 
to  the  extent  that  articles  containing  such 
wool  can  be  acquired  when  needed  at  U.S. 
market  prices. 

(a)  If,  on  the  date  set  for  receipt  of  offers 
the  average  market  price  of  domestic  wool  of 
usable  grades  (as  reported  by  grade  in  the 
four  issues  of  the  Department  of  Agriculture 
"Market  News"  immediately  preceding  the 
date  for  receipt  of  offers)  is— 

(1)  Not  more  than  ten  percent  above  the 
average  of  the  prices  (for  usable  grades) 
which  reflect  the  current  incentive  price 
established  by  the  Secretary  of  Agriculture, 
award  will  be  made  only  on  offera  for 
domestically  produced  articles  of  which  the 
wool  component  is  100  percent  domestic 
wood;  provided,  that  such  offera  are  - 
reasonable  and  otherwise  acceptable. 

(2)  More  than  ten  percent  above  the 
average  of  the  prices  (for  usable  grades) 
which  reflect  the  current  incentive  price,  or  to 
the  extent  that  the  Government's  requirement 
cannot  be  filled  by  awards  based  on 
paragraph  (a)(1)  of  this  clause,  offera  will  be 
evaluated  by — 

(i)  Adding  a  factor  of  S per  yard  or 

per  item  to  offera  of  articles  of  wool  of  which 
the  wool  component  is  100  percent  foreign 
wool;  and 

(ii)  Adding  that  part  of  the  factor  in 
paragraph  (a)(2](i)  of  this  clause  which  is  in 
direct  proportion  to  the  percentage  of  foreign 
wool  to  offera  of  articles  of  which  the  wool 
component  is  a  blend  of  domestic  and  foreign 
wool 

(b)  For  the  purpose  of  paragraph  (a)  of  this 
clause — 

(1)  The  average  market  price  of  domestic 
wool  of  usable  grades  is  the  sverage  market 
price  of  the  representative  grades  in 
subsection  225.7002-3  of  the  Defense  FAR 
Supplement 

(2)  The  average  of  the  prices  which  reflect 
the  current  incentive  price  established  by  the 
Secretary  of  Agriculture  is  the  average  of  the 
prices  in  subsection  225.7002-3  of  the  Defense 
FAR  Supplement  for  the  category  of  wool 


(3)  The  evaluation  factor  is  subject  to 
adjustment  at  the  date  set  for  receipt  of  offera 
in  accordance  with  subsection  225.7002-3  of 
the  Defense  FAR  Supplement 

(c)  While  offera  of  articles  of  wool  may  be 
considered  and  evaluated,  all  stages  of 
manufacturing  of  wool  (whether  foreign  or 
domestic)  must  be  performed  in  the  United 
States,  its  possessions,  or  Puerto  Rico,  as 
required  by  the  Preference  for  Certain 
Domestic  Commodities  clause  of  this 
contract.  This  requirement  is  satisfied  as  to 
wool  noils,  reprocessed  or  reused  wool  if  the 
reprocessing  (i.e.,  gametting  or  combing)  and 
ensuing  manufacture  is  performed  in  the 
United  States,  its  possessions,  or  Puerto  Rico. 

(d)  The  Secretary  has  determined  that,  to 
the  extent  that  any  foreign  wool  is  used 
under  an  award  made  purauant  to  paragraph 
(a)  of  this  clause,  a  satisfactory  quaUty  and 
sufficient  quantity  of  domestic  wool  cannot 
be  acquired  as  and  when  needed  at  U.S. 
market  prices. 

(End  of  provision) 

43,  Section  252.225-7014  is  revised  to 
read  as  follows: 

252,225-7014    PrtfarwKC  for  CJomMtic 
•padaity  matala. 

As  prescribed  in  225,7002-4(c),  use  the 
following  clause: 

Praferanca  for  Domestic  Specialty  Metals 
(FEB  1991) 

(a)  Definition. 
Speciality  Metals  means — 

(1)  Steel— 

(i)  Where  the  maximum  alloy  content 
exceeds  one  or  more  of  the  following  hmits: 
manganese,  1.65  percent;  silicon,  0.60  percent; 
or  copper,  0.60  percent;  or 

(ii)  Which  contains  more  than  0.25  percent 
of  any  of  the  following  elements:  aluminum, 
chromium,  cobalt  columbium,  molybdenum, 
nickel,  titanium,  tungsten,  or  vanadium; 

(2)  Metal  alloys  consisting  of  nickel,  iron- 
nickel,  and  cobalt  base  alloys  containing  a 
total  of  other  alloying  metals  (except  iron)  in 
excess  of  ten  percent; 

(3)  Titanium  and  titanium  alloys;  or 

(4)  Zirconium  and  zirconium  base  alloys. 

(b)  The  Contractor  agrees  that  any 
specialty  metals  incorporated  in  articles 
delivered  under  this  contract  will  be  melted 
in  the  United  States,  its  possessions,  or 
Puerto  Rico. 

(c)  This  clause  does  not  apply  to  the  extent 
that— 

(1)  The  Secretary  or  designee  determines 
that  a  satisfactory  quality  and  sufficient 
quantity  of  such  articles  cannot  be  acquired 
when  needed  at  U.S.  market  prices; 

(2)  The  acquisition  is  for  an  end  product  of 
a  country  listed  in  subsection  225.872-1  of  the 
Defense  FAR  Supplement;  or 

(3)  The  acquisition  is  necessary  to  comply 
with  agreements  with  foreign  governments 
requiring  the  United  States  to  purchase 
supplies  bom  foreign  sources  to  offset  sales 
made  by  the  U.S.  Government  or  U.S.  firms 
under  approved  programs. 

(End  of  clause) 
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Altenate  I  (FEB  1991) 

As  prescribed  in  225.70(K-4(c),  ose  the 
basic  clause  whh  Ae  following  paragraph  (d): 

(d)  The  Contractor  agrees  to  indtide  this 
clause,  indudmg  tfns  paragraph  (d).  in  every 
subcontract  or  purchase  order  rniless  the  item 
being  purchased  contains  no  q>ecialty 
metals. 

44.  Section  2S2.225-7D15  is  revised  to 
read  as  follows: 

252.225^-7015    Prafarenc*  for  clomasfic 
hand  or  maaaurlng  tools. 

As  prescribed  in  225.7003-2.  use  tbe 
following  clause: 

Praferance  for  Domestic  Hand  or  Measoring 
Tools  (FEB  1991) 

The  Contractor  agrees  to  deliver  under  this 
contract  only  hand  or  measuring  tools 
produced  in  the  United  States  or  its 
possessions. 
(End  of  dans^ 

45.  Section  252.225-7016  is  revised  to 
read  as  follows: 

252.225-7016    Raatrictlon  of  acquisnfon  of 
f oreifD  macMiM  tools. 

As  prescribed  in  225.7004-5(a),  use  the 
following  clause: 

Restriction  on  Acquisition  of  Foraign 
Machine  Tools  (FEB  1991) 

(a)  For  the  purpose  of  this  clause,  a 
machine  tool  is  considered  to  be  of  United 
States  or  Canadian  origin  if— 

(1)  It  is  manufactured  in  the  United  States 
or  Canada;  and 

(2)  The  cost  of  its  components 
manufactured  in  the  United  States  or  Canada 
exceeds  SO  percent  of  the  cost  of  all  its 
components.  Tbe  cost  of  compooents 
includes  transportatioo  coats  to  the  place  of 
incorporation  into  tbe  end  item  and  doty 
(whether  or  not  a  duty-free  entry  certificate 
maybe  issued). 

(b)  Machine  tools  within  the  Federal  supply 
classifications  hsted  in  22&7004-l(a)  of  the 
Defense  FAR  Supplensent  delivered  as  end 
items,  shall  be  of  United  States  or  Canadian 
origin. 

(c)  Machine  loob  in  the  asterisked  Federal 
stock  classes  sre  not  subject  to  the  restriction 
in  paragraph  (b),  unless  purchased  using  FY 
1988  funds. 

(End  of  clause) 

Alternate  I  (FEB  1991) 

As  prescribed  in  22&7004-6(a).  substitute 
the  following  paragraph  |b)  for  paragraph  (b) 
of  the  basic  clause. 

(b)  Machine  tools  within  the  Federal  supply 
classificatiofis  listed  tn  22S7004-l(a)  of  the 
Defense  FAR  Supplement  to  be  dehvered  as 
an  end  item  or  acquired  by  the  Contractor  on 
behalf  of  the  Government  and  to  which  title 
will  vest  in  the  Government  shall  be  of 
United  States  or  Canadian  origin. 

46.  Section  252.225-7017  is  revised  to 
read  as  follows: 


2S2J{2»-70t7    naaWcMoo  on 


As  prescribed  in  225.7004-6(b),  use  ^ 
following  clause: 

ResUictiaa  oa  Asquisitiea  of  Foraiyi  Valves 
(FEB  1991) 

(a)  For  the  purpose  of  this  cUase,  a  valve  is 
considered  to  be  of  United  States  or 
Canadian  origin  if — 

(1)  It  is  manufactored  in  the  United  States 
or  Canada;  and 

(2)  Tbe  cost  of  its  componoits 
mainifactured  in  the  United  States  or  Canada 
exceeds  50  percent  of  the  cost  of  all  its 
components.  The  cos!  of  components 
includes  transportatim  costs  to  the  f^ce  of 
incorporation  into  the  end  item  and  duty 
(whether  or  not  a  duty-free  entry  certificate 
may  be  issued). 

(b)  The  Contractor  agrees  that  valves  used 
in  piping  for  naval  surface  ships  and 
submarines  within  Federal  supply 
classifications  4&10  (valves,  powered)  and 
4820  (valves,  non-powered]  delivered  as  end 
items  imder  this  contract  shall  be  of  United 
States  or  Canadian  origin. 

(End  of  clause) 

47.  Section  252.225-7018  is  revised  to 
read  as  follows: 

252.225-7018    NoUco  o«  prohibition  of 
cofloin  conlracli  wfHIi  f  oral9n  onMttM  for 
Hm  coHdoct  of  Matagic  def  ens*  biHMIvt 
ROTE. 

As  prescribed  in  225.7011-5,  use  the 
following  provision: 

Notice  of  Prohibitioo  of  Certain  Contracts 
wdth  ForelBn  Dilities  for  the  Conduct  of 
Strategic  Defense  Initiative  RDTE.  (FEB  1991) 

(a)  Definitions, 

(1)  Competent  means  the  ability  of  an 
offeror  to  satisfy  the  requirements  of  the 
solicitation.  This  determination  is  based  on  a 
comprehensive  assessment  of  each  offeror's 
proposal  including  consideration  of  the 
specific  areas  of  evaluation  criteria  in  the 
relative  order  of  importance  described  in  the 
solicitation. 

(2)  Foreign  firm  means  a  business  entity 
owned  or  controlled  by  one  or  more  foreign 
nationals  or  a  business  entity  in  which  more 
than  SO  percent  of  the  stock  is  owned  at 
controlled  by  one  or  more  foreign  nationals. 

(3)  U.S.  firm  means  s  business  entity  other 
than  a  foreign  finn. 

(b)  This  provision  implements  Section  222 
of  thie  Defense  Authorization  Act  for  FYs  1988 
and  198B  (Pub.  L  lOO-lSt^  pn^biting  the 
award  of  certain  contracts,  lor  the  conduct  of 
Strategic  Defense  Initiative  (SZH)  Program 
Research,  developaieni.  test,  or  evaluation 
(RDTE),  to  foreign  governments  or  firais. 

fc)  Accept  as  prcnrided  in  paragraph  (d)  of 
this  provision,  any  funds  appropriated  to,  or 
for  the  use  ot  the  DoD,  may  not  be  used  to 
enter  into  or  carry  out  any  contract  incfaxiing 
any  contract  awarded  as  a  resnh  of  a  broad 
agency  anDooncement  (BAA),  with  a  foreign 
government  or  firm  if  tiie  contract  provides 
for  the  conduct  of  RDTB  in  oomectian  with 
the  SDL  ForeigD  gov«Bment8  aad  firma, 
however,  are  encouraged  to  aafaont  offien 
since  this  provision  is  not  intended  to  restrict 
SOI  access  to  unique  foreign  expertise  when 
contract  performance  requires  a  level  of 


competeacy  imavaUable  in  the  United  States. 

(d)  The  prohibition  does  not  apply  to  a 
foreign  government  or  firm  if— 

(1)  The  contract  will  be  perforated  within 
the  United  States; 

(2)  Theh:ontract  is  exclusively  for  RDTE  in 
connection  with  antitactical  ballistic  missile 
systems; 

(3)  The  foreign  government  or  firm  agrees 
to  share  a  substantial  portion  of  the  total 
contract  cost  The  foreign  share  is  considered 
substantial  where  it  is  equitable  with  reelect 
to  the  relative  benefits  to  be  derived  from  Iha 
contract  by  the  United  States  and  the  iorei^ 
parties.  For  example,  if  the  contract  is  more 
beneficial  to  the  foreign  party,  its  share  of  tbe 
costs  should  be  correspondingly  higher;  or 

(4)  The  U.S.  Government  determines  that 
the  contract  cannot  be  competently 
performed  by  a  U.S.  firm  at  a  price  equal  to 
or  less  than  the  price  at  which  the  RIJTE  can 
be  performed  by  a  foreign  government  or 
firm. 

(e)  The  Offieror  hereby  certifies  that  ( ) 

it  ( )  is  is  not  a  U.S.  firm. 

(End  of  provision) 

48.  Sections  252.225-7019  and 
252.225-7020  are  revised  to  read  as 
follows: 

252.225-7019    RaMrldon  0*  acquWOon  of 
foraign  anchor  and  mooring  chain. 

As  prescribed  in  225.7012r^(b).  use  the 
following  clause: 

Restriction  on  Acquisition  of  Foreign  Anchor 
and  Mooring  Chain  (FEB  1991) 

(a)  Welded  shipboard  anchor  and  mooring 
chain  (four  inches  in  diameter  and  under) 
contained  in  items  deKvered  under  this 
contract  shall  be  manufactured  in  the  United 
States. 

fb)  The  Contractor  shall  indade  this  clause, 
including  this  paragraph  (b).  in  all 
subcontracts,  unless  the  items  acquired 
contain  none  of  the  restricted  welded 
shipboard  anchor  and  mooring  f<^»"» 
(End  of  clause) 

252.225-7020    RoaMctlonon 
fofoign  anchor  and  mooring 
YoarlMS. 

As  prescribed  in  225.7012-3(b).  use  the 
following  clause: 

Restriction  on  Acquisition  of  Foreign  Anchor 
and  Mooring  Chain    Wacai  Year  IW  (FEB 
1991) 

(a)  Welded  shipboard  anchor  and  mooring 
chain  (four  inches  in  diameter  and  under) 
contained  in  items  delivered  under  this 
contract  shall  be  manufactin^d  in  the  United 
States  or  Canada. 

(b)  The  Contractor  may  request  a  waiver 
uiuler  subsection  225  7012-2  of  the  Defense 
FAR  Supplement  if  adequate  domestic 
supplies  of  welded  shipboard  anchor  and 
mooring  chain  are  unavailable  to  meet  the 
contract  delivery  schedule. 

(c)  The  Contractor  shall  include  this  clause, 
inchtdiag  this  paragraph  (c),  in  aH 
subcontracts,  unless  the  items  acquired 
contain  nooa  of  the  lestricted  welded 
shipboard  anchor  and  mooring  chain. 

(End  of  clause) 
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49.  Section  252.225-7021  is  revised  to 
read  as  follows: 

2S2.22S-7021    RMtrictkNi  on  >cquM11on  of 

As  prescribed  in  225.7013-2.  use  the 
following  clause: 

tUttrktioa  on  AcquisitioD  of  Polyacrylonitrile 
(PAN)  Baaad  Caiboo  nb«r  (FEB  1991) 

(a)  This  clause  applies  only  if  the  end 
product  furnished  under  this  contract 
contains  polyacrylonitrile  carbon  fibers 
(alternatively  referred  to  as  PAN-based  fibers 
or  PAN-based  graphite  fibers). 

(b)  PAN  carbon  fibers  contained  in  the  end 
product  shall  be  manufactured  in  the  United 
States  or  Canada  using  PAN  precursor 
produced  in  the  United  States  or  Canada. 

(c)  The  Contracting  Officer  may  waive  the 
requirement  in  paragraph  (b)  in  whole  or  in 
part.  The  Contractor  may  request  a  waiver 
from  the  Contracting  Officer  by  identifying 
the  circumstances  and  including  a  plan  to 
qualify  domestic  or  Canadian  sources 
expeditiously. 

(End  of  clause) 

50-51.  Section  252.225-7022  is  added 
to  read  as  follows: 

2S2^S-7022    Foreign  Murco  rostrictions. 

As  prescribed  in  225.7105.  use  the 
following  clause: 

Foraign  Souica  Rattiictioiia  (FEB  1991) 

(a)  Definitions. 

(1)  Antifriction  bearings  means  bearings. 

(2)  Commercial  product  means  a  product, 
such  as  an  item,  material,  component, 
subsystem,  or  system  sold  or  traded  to  the 
general  public  in  the  course  of  normal 
business  operations  at  prices  based  on 
established  catalog  or  market  prices.  It  does 
not  include  items  designed  or  developed 
under  a  Government  contract  or  bearings  and 
bearing  components. 

(3)  Domestic  manufacture  means — 
(i)  For  antifriction  bearings,  wholly 

manufactured  in  the  United  States  or  Canada. 
When  a  bearing  assembly  is  involved,  all 
components  of  the  assembly  must  t>e  wholly 
manufact\ired  in  the  United  States  or  Canada. 
Unless  otherwise  specified,  raw  materials, 
such  as  preformed  bar,  tube,  or  rod  stock  and 
lubricants,  need  not  be  domestically  mined  or 
produced. 

(ii)  For  forging  items,  manufactured  in  the 
United  States  or  Canada  if  the  Canadian 
firm— 

(A)  Normally  produces  similar  items  or  is 
currently  producing  the  item  in  support  of 
DoD  contracts  (as  prime  or  subcontractor); 
and 

(B)  Agrees  to  l>ecome  (upon  receiving  a 
contract/order)  a  planned  producer  under 
DoO's  Industrial  Preparedness  Program  (IPP), 
if  it  is  not  already  a  plaimed  producer  for  the 
item. 

(iii)  For  high  carbon  ferrochrome  (HCF), 
manufactured  in  the  United  States  regardless 
of  source  of  the  chrome  ore. 

(iv)  For  high-purity  silicon,  manufactured  in 
the  United  States  or  Canada.  When  an  item 
or  subassembly  containing  high-purity  silicon 
is  involved,  all  such  high-purity  sihcon 


incorporated  in  the  item  or  subassembly  must 
also  have  been  manufactured  in  the  United 
States  or  Canada. 

(v)  For  miniature  and  instrument  ball 
bearings,  manufactured  in  the  United  States 
or  Canada  and,  when  a  ball  bearing  assembly 
is  involved,  all  components  of  the  bearing 
must  also  have  been  manufactured  in  the 
United  States  or  Canada:  and 

(vi)  For  precision  components  for 
mechanical  time  devices,  manufacture  in  the 
United  States  or  Canada,  and,  when  a 
mechanical  timing  assembly  is  involved,  all 
precision  components  of  the  assembly  must 
also  have  been  manufactured  in  the  United 
States  or  Canada. 

(4)  Forging  items  means — 


Items 

Categories 

Stupboard  forged 

AH. 

ancfxx  cha*i. 

SNp  propulsion  shafts... 

Excludes  service  and  land- 

ing craft  sl>afts. 
All 

Ring  forgings  tor  bu> 

All     greater     than     120 

gears. 

ir>cf>as  m  dumeter. 

Large  caliijer.  Ititck- 

Preform,  gun  tube,  muzzle 

waHed  canrfon 

tKaka.  and  breach  ring 

(105mn»  throogti  8- 

torgmgs. 

inch  forgings). 

60mm  and  81mm 

Bipod,    base    plate,    and 

mortar  forgK>g». 

body  yoke  forgings. 

Small  calAMr  weapons 

Barrel    extensioos,    bolts, 

forgings. 

receivers,      sights/ han- 

dles, etc. 

Tank  and  automotive 

Turret   rings,   road   arms. 

forgings. 

final  dnve  gears,  stwfts. 

tract(  shoes,  axle  shafts. 

flywt>e«<8,       connecting 

rods,  crankshafts,  road- 

0 

wheels,  spindles,  torsion 

bars. 

(5)  High  carbon  ferrochrome  (HCF)  means 
ferrochromium  alloy  that  contains  three 
percent  or  more  carbon  and  50  percent  or 
more  chromium. 

(6)  High-purity  silicon  means  N  or  P  type 
with  a  resistivity  greater  than  3000  ohm- 
centimeter. 

(7)  Miniature  and  instrument  ball  bearings 
means  all  rolling  contact  ball  bearings  with  a 
basic  outside  diameter  (exclusive  of  flange 
diameters)  of  30  millimeters  or  less, 
irrespective  of  material,  tolerance, 
performance,  or  quality  characteristics. 

(8)  Precision  components  for  mechanical 
time  devices  are  parts  which  closely  relate  so 
that  precise  control  and  selection  of  working 
production  tolerances  can  be  maintained  to 
accomplish  the  desired  function  and 
reUability.  In  terms  of  accuracy,  such 
precision  components  have  total  tolerances     * 
under  0.003  inches,  eccentricities  less  than 
0.0015  inches,  and  surface  finishes  better  than 
65  rms.  Elxamples  of  such  precision 
components  include:  gears,  pinions,  posts, 
and  plates. 

(b)  The  Contractor  agrees  that  end  items 
and  their  components  delivered  under  this 
contract  shall  contain  antifriction  bearings, 
forging  items,  high  cart>on  ferrochrome,  high- 
purity  silicoa  miniatiuv  and  instrument  ball 
bearings,  and  precision  components  for 
mechanical  time  devices  that  are  of  domestic 
manufacture  only. 


IS 


(c)  The  restrictions  in  paragraph  (b)  of  this 
clause  may  be  waived  upon  request  from  the 
Contractor  in  accordance  with  the  provisions 
of  section  225.7104  of  the  Defense  FAR 
Supplement.  If  the  restriction  is  waived  for 
miniature  and  instrument  ball  bearings  or 
precision  components  for  mechanical  time 
devices,  the  Contractor  agrees  to  acquire  a 
like  quantity  and  type  of  domestic 
manufacture  for  nongovernment  use. 

(d)  The  restrictions  in  paragraph  (b)  do  not 
include  forgings  for  commercial  vehicles, 
such  as  commercial  cars  and  trucks,  or  to 
noncombat  support  military  vehicles. 

(e)  The  Contractor  agrees  to  retain  records 
showing  compliance  with  these  restrictions 
until  3  years  after  final  payment  and  to  make 
records  available  upon  request  of  the 
Contracting  Officer. 

(f)  The  Contractor  agrees  to  insert  this 
clause,  including  this  paragraph  (f),  in  every 
subcontract  and  purchase  order  issued  in 
performance  of  this  contract,  unless  items 
purchased  contain  none  of  the  restricted 
items. 

(End  of  clause] 

52.  Section  252.225-7023  is  revised  to 
read  as  follows: 

2S2^S-7023    OvoTMas  distribution  of 
d«f  ens*  subcontracts. 

As  prescribed  in  225.7203.  use  the 
following  clause: 

Overseas  Distributioii  of  Defense 
SubcontracU  (FEB  1991) 

(a)  The  Contractor  shall  submit  a 
Subcontract  Report  of  Foreign  Purchases  on 
DO  Form  2139  for  each  subcontract  over 
$25,000  and  subcontract  modification  over 
$25,000,  if  the  location  of  the  producer  of  the 
supplies,  or  provider  of  the  services,  is 
outside  the  United  States. 

(b)  Submit  the  report  to:  Director,  Foreign 
Contracting,  OASD(P&L)(P),  Pentagon. 
Washington.  DC  20301-3060. 

(c)  Copies  of  DD  Form  2139  may  be 
obtained  from  the  Contracting  Officer. 

(d)  If  the  Contractor  maintains  information 
on  foreign  subcontracts  in  an  automated  data 
base,  it  may  submit  the  information  required 
in  paragraph  (a)  in  a  report  format 
compatible  with  its  automated  system.  In  all 
cases,  however,  the  report  shall  include  all  of 
the  information  required  by  the  DD  Form 
2139. 

(e)  The  Contractor  shall  submit  the  report 
within  ten  days  of  the  end  of  each  calendar 
year  quarter,  current  as  of  the  last  day  of 
such  quarter. 

(f)  The  Contractor  shall  include  a  provision 
substantially  similar  to  this  in  all  first-tier 
subcontracts  over  $100,000  except 
subcontracts  for  ores,  natural  gases,  utilities, 
petroleum  products  and  crudes,  timber  (logs), 
and  subsistence.  Identify  the  prime  contract 
number  to  the  subcontractor  for  reporting 
purposes. 

(End  of  clause) 

53.  Section  252.225-7024  is  revised  to  read 
as  follows: 
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252,225-7024    Limitation  on  i 
comniisslons  and  fsss. 

As  prescribed  in  225.7308(a].  use  the 
following  clause: 

Umitatioo  on  Sales  Commissions  and  Fees 
(FEB  1991) 

Unless  the  sales  commission  and  fee  have 
been  identified  and  payment  approved  in 
writing  by  the  Government  of 

before  contract  award, 

the  following  provisions,  as  appropriate,  shall 
apply— 

(a)  For  firm-fixed-price  contracts  or  fixed- 
price  contracts  with  economic  price 
adjustment  the  Contractor  certifies  that  the 
contract  price  (including  any  subcontracts) 
does  not  include  any  direct  or  indirect  cost  of 
sales  commissions  or  fees  for  contractor  sales 
representatives  for  solicitation  or  promotion 
or  otherwise  to  secure  the  conclusion  of  the 
sale  of  any  of  the  supplies  or  services  called 
for  by  this  contract  to  the  Government  of 


(b)  For  all  other  types  of  contracts, 
notwithstanding  any  other  provision  of  this 
contract,  any  direct  or  indirect  cost  of  sales 
commissions  or  fees  for  Contractor  (or 
subcontractor)  sales  representatives  for 
solicitation  or  promotion  or  otherwise  to 
secure  the  conclusion  of  the  sale  of  any  of  the 
supplies  or  services  called  for  by  this 
contract  to  the  Government  of 

are  an  unallowable 

item  of  cost  under  this  contract. 
(End  of  clause) 

54.  Section  252.225-7025  is  revised  to 
read  as  follows: 

252.225-702S    Exclusionary  pbiiclos  and 
practlCM  of  foreign  govsmmsnts. 

As  prescribed  in  225.7308(b),  use  the 
following  clause: 

Exduslonary  Policies  and  Practices  of 
Foreign  Govemmenta  (FEB  1991) 

No  person,  partnership,  corporation,  or 
other  entity  performing  functions  pursuant  to 
this  contract,  shall,  in  employing  or  assigning 
persoimel  to  participate  in  the  performance  of 
any  such  functioa  whether  in  the  United 
States  or  abroad,  take  into  account  the 
exclusionary  policies  or  practices  of  any 
foreign  government  where  such  policies  or 
practices  are  based  on  race,  religion,  national 
origin,  or  sex. 
(End  of  clause) 

252^37-7000    [Removsd] 

55.  Section  252.237-7000  is  removed. 

252.237-7100    [Rsdssignatsd  as  252.237- 
7000] 

56.  Section  252.237-7100  is 
redesignated  as  252.237-7000  and 
revised  to  read  as  follows: 
252.237-7000    Award  to  singi*  off eror. 

As  prescribed  in  237.7004(a),  use  the 
following  provision: 

Award  to  Single  Offeror  (FEB  1991) 

(a)  Award  shall  be  made  to  a  single  oflferor. 

(b)  Offerors  shall  include  unit  prices  for 
each  iteita.  Failure  to  include  unit  prices  for 
each  item  will  be  cause  for  rejection  of  the 
entire  offer. 


(c)  The  Government  will  evaluate  offers  on 
the  basis  of  the  estimated  quantities  shown. 

(d)  Award  will  be  made  to  that  responsible 
offeror  whose  total  aggregate  offer  is 
determined  to  be  in  the  best  interest  of  the 
Government 

(End  of  provision) 

252.237-7101    [Rsfflovsd] 

57.  Section  252.237-7101  is  removed. 

252.237-7102    [Redesignated  as  252.237- 
7001] 

58.  Section  252.237-7102  is 
redesignated  as  252.237-7001  and 
revised  to  read  as  follows: 

252.237-7001    Requirements.  ' 

As  prescribed  in  237.7004(b).  use  the 
following  clause: 

Requirements  (FEB  1991) 

(a)  Except  as  provided  in  paragraphs  (c) 
and  (d)  of  this  clause,  the  Government  will 
order  from  the  Contractor  all  of  its 
requirements  in  the  area  of  performance  for 
the  supplies  and  services  listed  in  the 
schedule  of  this  contract 

(b)  Each  order  will  be  issued  as  a  delivery 
order  and  will  list — 

(1)  The  supplies  or  services  being  ordered; 

(2)  The  quantities  to  be  furnished: 

(3)  Delivery  or  performance  dates; 

(4)  Place  of  deUvery  or  performance; 

(5)  Packing  and  shipping  instructions; 

(6)  The  address  to  send  invoices;  and 

(7)  The  funds  from  which  payment  will  be 
made. 

(c)  The  Government  may  elect  not  to  order 
supplies  and  services  under  this  contract  in 
instances  where  the  body  is  removed  from 
the  area  for  medical,  scientific  or  other 
reason. 

(d)  In  an  epidemic  or  other  emergency,  the 
contracting  activity  will  not  require  services 
greater  than  the  capacity  of  the  Contractor's 
facilities. 

(e)  Contracting  Officers  of  the  following 
activities  may  order  services  and  supplies 
under  this  contract — 


(End  of  clause] 

252.237-7103    [Rsdesignated  as  252.237- 
7002] 

59.  Section  252.237-7103  is 
redesignated  as  252.237-7002  and 
revised  to  read  as  follows: 

252.237-7002    Ares  Of  performance. 

As  prescribed  in  237.7004(b].  use  the 
following  clause: 

Area  of  Performance  (FEB  1991) 

(a]  The  area  of  performance  is  as  specified 
in  the  contract 

(b)  The  Contractor  shall  take  possession  of 
the  remains  at  the  place  where  they  are 
located,  transport  them  to  the  Contractor's 
place  of  preparation,  and  later  transport  them 
to  a  place  designated  by  the  Contracting 
Officer. 


(c)  The  Contractor  will  not  be  reimbursed 
for  transportation  when  both  the  place  where 
the  remains  were  located  and  the  delivery 
point  are  within  the  area  of  performance. 

(d)  If  remains  are  located  outside  the  area 
of  performance,  the  Contracting  Officer  may 
place  an  order  with  the  Contractor  under  this 
contract  or  may  obtain  the  services 
elsewhere.  If  the  Contracting  Officer  requires 
the  Contractor  to  transport  the  remains  into 
the  area  of  performance,  the  Contractor  shall 
be  paid  the  amount  per  mile  in  the  schedule 
for  the  number  of  miles  required  to  transport 
the  remains  by  a  reasonable  route  from  the 
point  where  located  to  the  boundary  of  the 
area  of  performance. 

(e)  The  Contracting  Officer  may  require  the 
Contractor  to  deliver  remains  to  any  point 
within  100  miles  of  the  area  of  performance. 
In  this  case,  the  Contractor  shall  be  paid  the 
amount  per  mile  in  the  schedule  for  the 
number  of  miles  required  to  transport  the 
remains  by  a  reasonable  route  from  the 
boundary  of  the  area  of  performance  to  the 
delivery  point 

(End  of  clause) 

252.237-7104  ttirougl)  252.237-7106 
[Removed] 

60.  Sections  252.237-7104  through 
252.237-7106  are  removed. 

252.237-7107    [Redesignated  as  252.237- 
7003] 

61.  Section  252.237-7107  is 
redesignated  as  252.237-7003  and 
revised  to  read  as  follows: 

252.237-7003    Performance  and  delivery. 

As  prescribed  in  237.7004(b).  use  the 
following  clause: 

Performance  and  Delivery  (FEB  1991) 

(a)  The  Contractor  shall  furnish  the 
material  ordered  and  perform  the  services 
specified  as  promptly  as  possible  but  not 
later  than  36  hours  after  receiving  notification 
to  remove  the  remains,  excluding  the  time 
necessary  for  the  Government  to  inspect  and 
check  results  of  preparation. 

(b)  The  Government  may,  at  no  additional 
charge,  require  the  Contractor  to  hold  the 
remains  for  an  additional  period  not  to 
exceed  72  hours  from  the  time  the  remains 
are  casketed  and  final  inspection  completed. 
(End  of  clause] 

252.237-7108    [Redesignated  as  252.237- 
7004] 

62.  Section  252.237-7108  is 
redesignated  as  252.237-7004  and 
revised  to  read  as  follows: 

252.237-7004    Subcontracting.' 

As  prescribed  in  237.7004(b),  use  the 
following  clause: 

Subcootracting  (FEB  1991) 

The  Contractor  shall  not  subcontract  any 
work  under  this  contract  without  the 
Contracting  Officer's  written  approval.  This 
clause  does  not  apply  to  contracts  of 
employment  between  the  Contractor  and  its 
personnel 

(End  of  clause) 
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63.  Sections  252.237-7109  through 
252.237-7113  are  redesignated  as 
252.237-7006  through  252.237-7000  and 
revised  to  read  as  follows: 

aS2.237-700$   TennkMllon  for  default 

As  prescribed  in  237.7004(b).  use  the 
following  clause: 


Tsndnallaa  for  OsfMiit  (FEB  im) 

(a)  This  cisuss  MippieiiMnta  and  it  in 
addition  to  the  Default  davae  of  ttiis  contract. 

(b)  TIm  Contracting  Officer  may  tenninate 
thte  contract  for  default  by  written  notice 
without  the  ten  day  notice  required  by 
paragraph  (aN2)  of  the  Default  clause  if— 

(1)  The  Contractor,  through  circunutancea 
reaeonaUy  within  ita  control  performs  any 
act  under  thia  contract,  or  fail*  in  the 
performance  of  any  aervice  under  this 
contract  and  the  act  or  failure*  may 
reasonably  be  considered  to  reflect  discredit 
upon  the  Department  of  Defense  in  fulfilling 
ita  responsibihty  for  proper  care  of  remafata; 

(2)  The  Contractor  solicits  relatives  or 
friends  of  the  deceased  to  purchase  supplies 
or  services  not  under  this  contract  (The 
Contractor  may  furnish  supplies  or  arrange 
(or  services  not  ander  this  contract  only  if 
representatives  of  the  deceased  voluntarily 
request  select  and  pay  for  them.): 

(3)  The  services  or  any  part  of  the  services 
are  performed  by  anyone  other  than  the 
Contractor  or  the  Contractor's  employees 
without  the  written  authorization  of  the 
Contracting  OfRcen 

(4)  The  Contrsctor  refuses  to  perfonn  the 
services  required  for  any  particular  remains; 
or 

(5)  The  Contractor  mentions  or  otherwise 
uses  this  contract  in  its  sdvartising  in  any 
way. 

(End  of  clanae) 


2S2.237-700C 

As  prescribed  in  237  J004(b).  use  the 
foUownng  clause: 

Croup  liiteraient  |fad  iS91| 

The  Government  will  pay  the  Contractor 
lor  supplies  and  services  provided  for 
remains  interred  as  a  group  on  the  basis  of 
the  number  of  caskets  furnished,  rather  than 
on  the  basis  of  the  number  of  persons  in  Ihs 
group. 
(End  of  clause) 


2S2J37-7007 

As  prescribed  in  237.7004(b),  use  the 
following  clause: 

PatmiU  (FEB  IMl) 

The  Contractor  shall  obtain  and  huniah  all 
necessary  health  department  and  shipping 
permits  at  no  additional  cost  to  tite 
Government  The  Cflntractor  shah  ensure 
that  all  neceasery  health  department  permiU 
an  in  order  for  disposition  of  the  remains. 
(End  of  clause) 
2S2.237-AHM    faUWy  recjulf smeotSi 

As  prescribed  in  237.7004(b),  use  the 
following  clause: 


FacBtty  Rs^■liSi■silts  (FEB  1«1) 

(a)  The  Contractor's  building  shall  hsve 
complete  facilities  for  maintaining  the  highest 
standarda  of  solemnity,  reverence,  assistance 
to  the  family,  and  prescribed  ceremonial 
services. 

(b)  The  Contractor's  preparation  room  shall 
be  clean,  sanitary,  and  adequately  equipped. 

(c)  The  Contractor  shall  have,  or  be  able  to 
get  catafalques,  church  trucks,  and 
equipment  for  Protestant  Catholia  and 
Jewish  services. 

(d)  The  Contractor's  funeral  home, 
furnishings,  poonds,  and  surrounding  area 
shall  present  a  dean  and  well-kept 
appearance. 

(End  of  dause) 

2S2.237-7009    Preparation  btotory. 

As  prescribed  in  237.7004(b).  use  the 
following  clause: 

Prepara'tion  History  (FEB  IMl) 

For  each  body  prepared,  or  for  each  casket 
handled  in  a  group  interment,  the  Contractor 
shall  state  briefly  the  results  of  the 
embalming  process  on  a  certificate  furnished 
by  the  Contracting  Officer. 
(End  of  dause] 

2S2.237-7200  and  252.237-7201 
{nsdsslBwated  aa  251.237-7010  and 
252.237-7011] 

64.  Sections  252.237-7200  and  252.237- 
7201  are  redesignated  as  252.237-7010 
and  252.237-7011  and  revised  to  read  as 
follows: 

2S2.237-7010    bMttuetlon  lo  offsrofs 


(' 

As  prescribed  in  237.7102(a).  use  the 
following  provision: 


lsOfMnm( 


Aftkies) 


(FBBlttl) 

(a)  The  Offeror  shall  hidude  unit  prices  for 
each  item  in  a  lot  Unit  prices  shall  indude  all 
costs  to  the  Government  of  providing  the 
services,  including  pickup  and  delivery 
charges. 

(b)  Failure  to  offer  on  any  item  in  a  lot  shall 
be  cause  for  rejection  of  the  offer  on  that  lot 
The  Contracting  Officer  will  evaluate  tsSm 
based  on  the  estimated  quantities  in  the 
solicitation. 

(c)  Award  generally  will  be  nude  to  a 
single  offeror  for  all  lots.  However,  the 
Contracting  Officer  may  award  by  individual 
lot  when  it  is  more  advantageous  to  the 
Government. 

(d)  Prospective  offerora  may  inspect  the 
types  of  artides  to  be  serviced.  Contact  the 
Contracting  Officer  to  make  inspection 
airangements. 

(End  of  provision) 

252.237-7011    InatrucHon  to  Offerors  (bulk 


As  prescribed  in  237.7102(b),  use  the 
follovring  provision: 

Instivctioa  to  Offeron  (Bulk  Weight)  (FEB 
IWl) 

(a)  Offere  shall  be  submitted  on  a  unit  price 
per  pound  of  serviced  laundry.  Unit  prices 


shall  indude  all  costs  to  the  GovemroenI  of 
providing  the  service,  including  pickup  and 
deb  very  charges. 

(b)  The  Contracting  Officer  will  evaluate 
bids  based  on  the  estimated  pounds  of 
serviced  laundry  stated  in  the  solidtation. 

(c)  Award  generally  will  be  made  to  a 
single  offeror  for  all  lots.  However,  the 
Contracting  Officer  may  award  by  individual 
lot  when  it  is  more  advantageous  to  the 
Qovemment. 

(d)  Prospective  offerora  may  inspect  the 
types  of  articles  to  be  serviced.  Contact  the 
(Contracting  Officer  to  make  Inspection 
arrangements. 

(End  of  provision) 
252.237-7202    ptemovad] 

65.  Section  252.237-7202  is  removed. 

252.237-7203   (Radaaignaflad  aa  252.237- 
7012] 

66.  Section  252.237-7203  is 
redesignated  as  252.237-7012  and 
revised  to  read  as  follows: 

252.237-7012    Loaa  or  damage  (count-o^ 
arttelasV. 

As  prescribed  in  237.7102(c),  use  the 
following  clause: 

Loss  or  Damage  (Count-of-Artides)  (FEB 
IWl) 

(a)  The  count-of-articles  will  be — 

(1)  The  count  of  the  Contracting  Officer  or 

(2)  The  count  agreed  upon  as  a  result  of  a 
joint  count  by  the  Contractor  and  the 
Contracting  Officer  at  the  time  of  delivery  to 
the  Contractor. 

(b)  The  Contractor  shall— 

(1)  Be  liable  for  return  of  the  number  and 
kind  of  articles  furnished  for  service  under 
this  contract  and 

(2)  Shall  indemnify  the  Government  for  any 
loss  or  damage  to  such  artides. 

(c)  The  Contractor  shall  pay  to  the 
Government  the  value  of  any  lost  or  damaged 
property  using  Federal  supply  schedule  price 
lists.  If  the  property  is  not  on  these  price  lists, 
the  Contracting  Officer  shall  determine  s  fair 
and  reasonable  price. 

(d)  The  Contracting  Officer  will  allow 
credit  for  any  depreciation  in  the  value  of  the 
property  at  the  time  of  loss  or  damage.  The 
Contracting  Officer  and  the  ContractcfT  shall 
mutually  determine  the  amount  of  the 
allowable  credit 

(e)  Failure  to  agree  upon  the  vahie  of  the 
property  or  on  the  amount  of  credit  due  will 
be  treated  as  a  dispute  under  the  Disputes 
clause  of  this  contract 

(f)  In  case  of  damage  to  any  property  that 
the  Contracting  Officer  and  the  Contrador 
agree  can  be  satisfactorily  repaired,  the 
Contractor  may  repair  the  property  at  its 
expense  in  a  manner  satisfactory  to  the 
Contracting  Officer,  rather  than  MMka 
payment  under  paragraph  (c)  of  this  clause. 
(End  of  dause) 

252.237-7204  and  2S2JS7-7205 
[Ramovad] 

67.  Sections  252.237-7204  and  252.237- 
7205  are  removed. 
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252.237-7206    [ftadasignatad  aa  252.237- 
7013] 

68.  Section  252.237-7206  is 
redesignated  as  252.237-7013  and 
revised  to  read  as  follows: 

252.237-7013   Loaa  or  damage  (walgitt  Of 
artidaa). 

As  prescribed  in  237.7102(d),  use  the 
following  clause: 

Loss  or  Damage  (Wei^t  of  Artides)  (FEB 
IWl) 

(a)  The  Contractor  shall — 

(1)  Be  liable  for  return  of  the  artides 
furnished  for  service  under  this  contract  and 

(2)  Indemnify  the  Government  for  any 
artides  delivered  to  the  Contractor  for 
servicing  under  this  contract  that  are  lost  or 
damaged,  and  in  the  opinion  of  the 
Contracting  Officer,  cannot  be  repaired 
satisfactorily. 

(b)  The  Contractor  shall  pay  to  the 

Government per  pound 

for  lost  or  damaged  articles.  The  Contractor 
shall  pay  the  Government  only  for  losses 
which  exceed  the  maximum  weight  loss  in 
paragraph  (e)  of  this  clause. 

(c)  Failure  to  agree  on  the  amount  of  credit 
due  will  be  treated  as  a  dispute  under  the 
Disputes  clause  of  this  contract. 

(d)  In  the  case  of  damage  to  any  articles 
that  the  Contracting  Officer  and  the 
Contractor  agree  can  be  satisfactorily 
repaired,  the  Contractor  shall  repair  the 
artides  at  its  expense  in  a  manner 
satisfactory  to  the  Contracting  Officer. 

(e)  The  maximum  weight  loss  allowable  in 
servicing  the  laundry  is . 


percent  of  the  weight  recorded  on  delivery 
tickets  when  the  laundry  is  picked  up.  Any 
weight  loss  in  excess  of  this  amount  shall  be 
subject  to  the  loss  provisions  of  this  clause. 
(End  of  dause) 

69.  Section  252.237-7014  is  added  to 
read  as  follows: 

252.237-7014    Dalivary  tlckats. 

As  prescribed  in  237.7102(e),  use  the 
following  clause: 

Delivery  Tickets  (FEB  1991) 

(a)  The  Contractor  shall  complete  delivery 
tickets  in  the  number  of  copies  required  and 
in  the  form  approved  by  the  Contracting 
Officer,  when  it  receives  the  artides  to  be 
serviced. 

(b)  The  Contractor  shall  include  one  copy 
of  each  delivery  ticket  with  its  invoice  for 
payment 

(End  of  clause) 

Alternate  I  (FEB  1991) 

As  prescribed  237.n02(e)(l),  add  the 
following  paragraphs  (c),  (d),  and  (e)  to  the 
basic  clause: 

(c)  Before  the  Contrador  picks  up  artides 
for  service  under  this  contract  the 
Contracting  Officer  will  ensure  that — 

(1)  Each  bag  contains  only  artides  within  a 
single  bag  type  as  specified  in  the  schedule; 
and 

(2)  Each  bag  is  weighed  and  the  weight  and 
bag  type  are  identified  on  the  bag. 


(d)  The  Contrador  shall,  at  time  of 
pickup^ 

(1)  Verify  the  weight  and  bag  type  and 
record  them  on  the  delivery  tidcet:  and 

(2)  Provide  the  Contractbig  Officer,  or 
representative,  a  copy  of  the  delivery  ticket 

(e)  At  the  time  of  delivery,  the  Contractor 
shall  record  the  weight  and  bag  type  of 
serviced  laundry  on  the  delivery  ticket  The 
Contracting  Officer  will  ensure  that  this 
weight  and  bag  type  are  verified  at  time  of 
delivery. 

Alternate  D  (FEB  1991) 

As  prescribed  in  237.7102(e)(2),  add  the 
following  paragraphs  (c),  (d),  and  (e)  to  the 
basic  dause — 

(c)  Before  the  Contractor  picks  up  articles 
for  service  under  this  contract  the 
Contracting  Officer  will  ensure  that  each  bag 
is  weighed  and  that  the  weight  is  identified 
on  the  bag. 

(d)  The  Contractor,  at  time  of  pickup,  shall 
verify  and  record  the  weight  on  the  delivery 
ticket  and  shall  provide  the  Contracting 
Officer,  or  representative,  a  copy  of  the 
delivery  ticket 

(e)  At  the  time  of  delivery,  the  Contractor 
shall  record  the  weight  of  serviced  laundry 
on  the  delivery  ticket  The  Contracting 
Officer  will  ensure  that  this  weight  is  verified 
at  time  of  delivery. 

252.237-7207    [Ramovad] 

70.  Section  252.237-7207  is  removed. 

252.237-7205    [Radeslgnatad  as  252.237- 
7015] 

71.  Section  252.237-7208  is 
redesignated  as  252.237-7015  and 
revised  to  read  as  follows: 
252.237-7015    Indlviduallaundry. 

As  prescribed  in  237,7102(f),  use  the 
following  clause: 

Individual  Laundry  (FEB  1991) 

(a)  The  Contractor  shall  provide  laundry 
service  under  this  contract  on  both  a  unit 
bundle  and  on  a  piece-rate  bundle  basis  for 
individual  pereonnel. 

(b)  The  total  number  of  pieces  listed  in  the 
"Estimated  Quantity"  column  in  the  schedule 
is  the  estimated  amount  of  individual  laundry 
for  this  contract  The  estimate  is  for 
information  only  and  is  not  a  representation 
of  the  amount  of  individual  laundry  to  be 
ordered.  Individuals  may  elect  whether  or  not 
to  use  the  laundry  services. 

(c)  Charges  for  individual  laundry  will  be 
on  a  per  unit  bundle  or  a  piece-rate  basis. 
The  Contractor  shall  provide  individual 
laundry  bundle  deUvery  tickets  for  use  by  the 
individuals  in  designating  whether  the 
laundiy  is  a  unit  bundle  or  a  piece-rate 
bundle.  An  individual  laundiy  bundle  will  be 
accompanied  by  a  delivery  ticket  listing  the 
contents  of  the  bundle. 

(d)  The  maximum  number  of  pieces  to  be 
allowed  per  bundle  is  as  spedfied  in  the 
schedule  and  as  follows — 

(1)  Bundle  consisting  of  26  pieces,  induding 
laundry  bag.  This  bundle  will  contain 

approximately pieces  of  outer 

garments  which  shall  be  starched  and 
pressed.  Outer  garments  indude,  but  are  not 
limited  to,  shirts,  trousers,  jadiets,  dresses, 
and  coats. 


(2)  Bundle  consisting  of  13  pieces,  induding 
laundry  bag.  This  bundle  will  contain 

approximately pieces  of  outer 

garments  which  shall  be  starched  and 
pressed  Outer  garments  indude,  but  are  not 
limited  to,  shirts,  trousers,  jackets,  dresses, 
and  coats. 

(End  of  clause] 

252.237-7209   [Ramovad] 

72.  Section  252.237-7209  is  removed. 

252.237-7400    [Ramovad] 

73.  Section  252.237-7400  is  removed. 

252Jt37-7402   [Radaaignatad  as  252.237- 
7016] 

74.  Section  252.237-7402  is 
redesignated  as  252.237-7016  and 
revised  to  read  as  follows: 


252.237-7016 

As  prescribed  in  237.7411(a),  use  the 
following  clause: 

Access  (FEB  1991) 

(a)  Subject  to  military  security  regulations, 
the  Government  shall  permit  the  Contractor 
access  at  all  reasonable  times  to  Contractor 
furnished  f^ilities.  However,  if  the 
Government  is  unable  to  permit  access,  the 
Government  at  its  own  risk  and  expense  shall 
maintain  these  facilities  and  the  Contractor 
shall  not  be  responsible  for  the  service 
involving  any  of  these  facilities  during  the 
period  of  nonaccess,  unless  the  service 
failure  results  from  the  Contractor's  fault  or 
negligence. 

(b)  During  periods  when  the  Government 
does  not  permit  Contractor  access,  the 
Government  will  reimburse  the  Contractor  at 
mutually  acceptable  rates  for  the  loss  of  or 
damage  to  the  equipment  due  to  the  fault  or 
negligence  of  the  Government  Failure  to 
agree  shall  be  a  dispute  concerning  a 
question  of  fact  within  the  meaning  of  the 
Disputes  clause  of  this  contract 

(End  of  dause] 

252.237-7403    [Ramovad] 

75.  Section  252.237-7403  is  removed. 

252.237-7407    [Radaaignatad  as  252.237- 
7017] 

76.  Section  252.237-7407  is 
redesignated  as  252.237-7017  and 
revised  to  read  as  follows: 

252.237-7017    FacMttias  and  aarvteaa  to  ba 
fumishad— common  carrfars. 

As  prescribed  in  237.7411(a),  use  the 
following  clause: 

Fadlibas  snd  Services  to  be  Furnished- 
Common  Caniers  (FEB  1991) 

(a)  The  Contractor  shall  furnish  any  classes 
of  services  or  fadlities  that  the  Contractor 
offen  or  furnishes  under  published  tariffs. 

(b)  When  it  is  mutually  agreed  that  the 
Contractor  shall  furnish  nontariffed  services, 
the  Government  shall  order  them  under  the 
Ordering  of  Facilities  and  Services  clause  of 
this  contract  These  nontariffed  services  may 
indude  the  engineering,  installation. 
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■hnatioo.  or  Baintanaiiot  of  fKiiHiM  owned 
either  bjr  Ike  Coatredar  or  the  Governioeiit. 
wherever  wee  leiL 

(c)  Upon  fipwrt  of  Ike  Conlncting  Officer. 
the  Coatractor  a^ees  to  intercannect  its 
fadiitiee  with  any  Govemmeat-owiiad  or 
furnished  communications  aquipmeat 
fadlities.  or  transmission  media.  The 
Contractor  shall  use  established  technical 
criteria  for  ensuring  ooottamity  of  service  and 
traffic  without  damage  to  or  degradation  of 
commercial  facilities. 
(End  of  clause) 

2$|.2S7-74M   [W  Jartytoil  m  tStaST- 
TOM] 

77.  Section  252.237-7408  is 
redesignated  as  252.237-7018  and 
revised  to  read  as  follows: 

2S2.237-7018Or4Mtagef  tacMlM  and 

As  prescribed  in  237.7411(a).  use  the 
following  clause: 

Ordering  of  FadUties  and  Servicaa    Common 
Canien  (FEB  im) 

(a)  The  CoiHracting  Officer  shall  order  all 
services  and  fadlities  ander  this  agreement/ 
contract  on  uumbeied  commnnicatian  service 
authorizations  (C8A).  The  CSAs  shall— 

(1)  Refsr  to  this  contract; 

(2)  Spedfy  the  servicea  and  facilities  ^ 
desired: 

(3)  ^ledfy  the  premises  involved: 

(4)  Cite  the  address  for  billing: 

(5)  Identify  the  tfisborsing  ofRcen  and 

(6)  Provide  fandtatg  iufuimation. 

(b)  Tlie  Contractor  shall  acknowledge 
orders  by 

(1)  Commencing  peiwrmaoce;  or 

(2)  Written  aooeptanoe  by  a  duly 
authoriied  repteaentative. 

(c)  The  Contractor  shall  sign  and  promptly 
return  the  order  to  the  Government  when 
required  by  die  Contracting  Oflker.  The 
Contractor  slwD  retnn  anacceptabie  orders 

to  the  Contracting  Officer  within 

days  of  receipt  and  shall  include  the  reasons 
for  not  accepting  the  order. 

(End  of  clause) 

2S2.237-740t    (RadaalgnatMl  as  2S2.2S7- 
7t1t] 

7&  Section  252.237-7409  is 
redesignated  as  252.237-7019  and 
revised  to  read  as  follows: 

2S2.237-7019    Ralaa.  chargaa,  and 

As  prescribed  in  237.7411(a),  use  the 
following  clause: 

Rates.  Charges,  and  Servicea— Common 
Cairian  (FEB  un) 

(a)  Definition. 

Covenunental  ngulatory  body  means  the 
Federal  Communications  Commission,  any 
statewide  regulatory  body,  or  any  body  with 
less  than  statewide  jurisdiction  when 
operating  ander  the  state  authority. 
Regulatory  bodies  whose  decisions  are  not 
subject  to  judicial  appeal  and  regulatory 
bodies  which  regnlata  a  company  owned  by 
the  same  entity  which  creates  the  regulatory 


body  are  not  "governmental  ngulatory 
bodies." 

(b)  The  Contraclar  ahall  fomiah  the 
servicea  and  fadlitiaa  tmder  thia  agreement/ 
contract  in  aoeordaaoe  with — 

(1)  AU  applicable  taritfa,  ratea.  charges, 
ruJea,  regelatioM,  or  raqoiremants; 

(i)  Lawfalty  aatabtiahed  by  a  goverrmiental 
regulatory  body;  and 

(ii)  Applicable  to  service  and  fadlities 
funrished  or  offered  t>y  die  Contractor  to  the 
general  public  or  the  Contractor's 
subscribers: 

(2)  Rates,  terms,  and  conditions  of  service 
and  facilities  furnished  or  offered  by  the 
Contractor  to  the  general  pubbc  or  tiie 
Contractor's  subscribers;  or 

(3)  Rates,  terms,  and  conditions  of  service 
as  may  be  a^eed  upon,  subject  when 
appropriate,  to  jurisdiction  of  a  governmental 
regulatory  body. 

(c)  The  Government  shall  not  prepay  for 
sendees. 

(d)  For  nontariffed  services,  the  Contractor 
shall  diarge  the  Government  at  the  lowest 
rate  and  under  the  most  favorable  terms  and 
conditions  for  similar  service  and  facilities 
offered  to  any  other  customer. 

(e)  Recurring  charges  for  aovices  and 
facilities  shall,  in  each  caae.  start  with  the 
satisfactory  beginning  of  service  or  provision 
of  facilities  or  equipment  and  are  payable 
monthly  in  arrears. 

(f)  Subject  to  die  Cancellation  or 
Termination  of  Ordera— Common  Carriers 
dause,  of  this  contract  the  Government  may 
stop  the  use  of  any  service  or  facilities 
furnished  under  this  contract  at  any  time.  The 
Government  shall  pay  the  contractor  all 
charges  for  services  and  fadlitiaa  adjusted  to 
the  effective  date  of  diacontinuance. 

(g)  Expediting  charges  are  costs  necessary 
to  get  services  earlier  than  normal.  Examples 
are  overtime  pay  or  special  shipment.  When 
authorized,  expediting  charges  shall  be  the 
additional  costs  incurred  by  the  Contractor 
and  the  subcontractor.  The  Government  shall 
pay  expediting  charges  only  when — 

(1)  lliey  are  provided  for  in  the  tariff 
established  by  a  governmental  regulatory 
body:  or 

(2)  They  are  authorized  in  an  expediting 
communication  service  authorization. 

(h)  When  services  normally  provided  are 
technically  unacceptable  and  the 
development  fabricatioa  or  manufacture  of 
spedal  equipment  is  required,  the 
Government  may — 

(1)  Provide  the  equipment;  or 

(2)  Direct  the  Contractor  to  acquire  the 
equipment  or  facilities,  ff  the  Contrador 
acquires  the  equipment  or  facilities,  the 
acquisition  shall  be  competitive,  if 
practicable. 

(i)  If  at  any  time  the  Government  defers  or 
changes  its  orders  for  any  of  the  services  but 
does  not  cancel  or  terminate  them ,  the 
amount  paid  or  payable  to  the  Contractor  for 
the  services  deferred  or  modified  shall  be 
equitably  adjusted  under  applicable  tariffs 
filed  by  the  Contractor  with  the  regulatory 
commission  in  effect  at  the  time  of  deferral  or 
change.  If  no  tariffs  are  in  efiiect  the 
Government  and  the  Contractor  shall 
equitably  adjust  the  rates  by  mutual 
agreement  Failure  to  agree  on  any 


adjustment  shall  be  a  dispute  concerning  a 
question  of  fact  within  the  meaning  of  the 
Disputes  dause  of  diis  contract 
(End  of  clause) 

2S2.237-7410    [Ramovad] 

79.  Section  252.237-7410  is  rentoved. 

252.237-7411    IRsdaslgnatad  aa  2SZ237- 
7020] 

80.  Section  252.237-7411  is 
redesignated  as  252.237-7020  and 
revised  to  read  as  follows: 

252.237-7020   Tariff  InfonnaliQa 

As  prescribed  in  237.7411(a),  use  the 
following  clause: 
Tariff  Informatien  (FEB  1991) 

(a)  The  Contractor  shall  provide  to  the 
Contracting  Officer— 

(1)  Upon  request  a  copy  of  the  Contrador's 
current  existing  tarifb  (including  changes); 

(2)  Before  filing  any  application  to  a 
Federal,  State,  or  any  other  regulatory  agency 
for  new  or  changes  to,  rates,  charges, 
services,  or  regulations  relating  to  any  tariff 
or  any  of  the  facilities  or  services  to  be 
furnished  solely  or  primarily  to  the 
Government  and 

(3)  Upon  request  a  copy  of  all  infonnation. 
material,  and  data  developed  or  prepared  in 
support  of  or  in  connection  with  an 
application  under  paragraph  (a)(^  of  this 
clause. 

(b)  The  Contractor  ahall  notify  the 
Conb'acting  Officer  of  any  application  that 
anyone  other  than  the  Contractor  files  with  a 
governmental  regulatory  body  which  affecta 
or  will  affed  the  rate  or  conditions  (rf 
services  under  this  contract  These 
requirements  alao  apply  to  applications 
pending  on  the  effective  date  of  this  contract 
(End  of  dause) 

252.237-7412   [Wadaslonated  aa  282.237- 
7021] 

81.  Section  252.237-7412  is 
redesignated  as  252.237-7021  and 
revised  to  read  as  follows: 

252^7-7021    CancaMattonorfrmlnatlon 
of  ordara-^^ommon  < 


As  prescribed  in  2S7.7411(a),  use  the 
following  clatise: 

CanoaOaiiaa  or  TaraJnadonofOrdia   i 
Conunon  Caiiiers  (FEB  1991) 

(a)  ff  tlie  Government  cancels  any  of  the 
services  ordered  under  thia  agreement/ 
contract  before  the  services  are  made 
available  to  the  Government  or  terminates 
any  of  these  services  after  they  are  made 
available  to  the  Government  the  Government 
shall  reimburse  the  Contrador  for  the  actual 
nonracoverable  costs  the  Contractor  has 
reasonably  incurred  in  providing  fadlities 
and  equipment  for  which  the  Contrador  has 
no  foreseeable  reuse. 

(b)  The  amount  of  the  Govenunent's 
liabihty  upon  cancellation  or  termination  of 
any  of  the  services  ordered  under  thia 
agreement/contract  will  be  determined  under 
applicable  tariffs  governing  cancellation  and 
termination  charges  which — 
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(1)  An  filed  by  the  Contractor  with  a 
governmental  regulatory  body,  as  defined  in 
the  Rates,  Charges,  and  Servicea — Common 
Carriers  clause  of  this  contract 

(2)  Are  in  effect  on  the  date  of  termination; 
and 

(3)  Provide  specific  cancellation  or 
termination  charges  for  the  facilities  and 
equipment  involved  or  show  how  to 
determine  the  charges. 

(c)  The  amount  of  the  Government's 
liability  upon  cancellation  or  termination  of 
any  of  the  services  ordered  under  this 
contract  which  are  not  subject  to  a 
governmental  regulatory  body,  will  be 
determined  under  a  mutually  agreed  schedule 
in  the  communication  services  authorization 
(CSA). 

(d)  ff  no  applicable  tariffs  are  in  effect  on 
the  date  of  cancellation  or  termination  or  set 
forth  in  the  applicable  CSA,  the 
Government's  liability  will  be  determined 
under  the  following  setUement  procedures — 

(1)  The  Contractor  agrees  to  provide  the 
Contracting  Officer,  in  such  reasonable  detail 
as  tile  Contracting  Officer  may  require, 
certified  inventory  schedules  covering  all 
items  of  property  or  facilities  in  the 
Contractor's  possession,  the  cost  of  which  is 
included  in  the  Basic  Cancellution  or 
Termination  Liability  for  which  the 
Contractor  has  no  foreseeable  reuse. 

(2)  The  Contractor  shall  use  its  best  efforts 
to  sell  propcfty  or  facilities  when  the 
Contractor  has  no  foreseRable  reuse  or  when 
the  Government  has  not  exercised  its  option 
to  take  title  under  the  Title  to 
Communications  Facilities  and  Equipment 
clause  of  this  contract  The  Contrador  shall 
apply  any  proceeda  of  the  sale  to  reduce  any 
payments  by  the  Government  to  the 
Contractor  under  a  cancellation  or 
termination  settiement 

(3)  The  Contrector  shall  record  actual 
nonrecoverable  costs  under  established 
accounting  procedures  prescribed  by  the 
cognizant  governmental  regulatory  authority 
or,  if  no  stich  procedures  have  been 
prescribed,  under  generally  accepted 
accounting  piocedures  applicable  to  the 
provision  of  communication  services  for 
public  use. 

(4)  The  actual  nonrecoverable  costs  are  the 
installed  costs  of  the  fadiities  and  equipment 
less  cost  of  reusable  materials,  and  less  net 
salvage  value.  Installed  costs  shall  indude 
the  actual  cost  of  equipment  and  materials 
specifically  provided  or  used,  plus  the  actual 
cost  of  installing  (including  engineering, 
labor,  supervision,  transportation,  rights-of- 
way,  and  any  other  items  which  are 
chargeable  to  the  capital  accounts  of  the 
Contractor)  less  any  costs  the  Government 
may  have  direcdy  reimbureed  the  Contractor 
under  the  Spedal  Construction  and 
Equipment  Charges  dause  of  this  contract 
Dedud  from  the  Contrador's  installed  cost 
the  net  salvage  value  [salvage  value  less  coat 
of  removal).  In  determining  net  salvage  value, 
give  consideration  to  foreseeable  reuse  of  the 
facilities  and  equipment  by  the  Contractor. 
Make  allowance  for  the  cost  of  dismantling, 
removal,  reconditioning,  and  disposal  of  the 
facilities  and  equipment  wlien  necessary 
eitiier  to  the  sale  of  facilities  or  their  reuse  by 
the  Contractor  in  another  location. 


(5)  The  Bade  Cancettation  Liability  is 
defined  as  the  actaaJ  asarecoverabla  coat 
whidi  the  GovanoMnt  shall  raimbBse  the 
Contractor  at  the  time  swices  ai«  cancelled. 
The  Basic  Teiminatifln  Uabihty  is  defined  as 
the  noniecovarabie  cost  amortixad  in  equal 
monthly  increments  tfaroai^Kral  the  liabihty 
period.  Upon  tetminatian  of  servicea,  the 
Government  shall  reimburse  the  Contractor 
for  the  nonrecovaraUe  coat  less  sach  coats 
amortized  to  the  date  services  are 
terminated.  Bstabhah  die  liability  period  aa 
mutually  agreed  to  but  not  to  exceed  10 
yeare. 

(6)  When  die  Basic  Cancellatifm  or 
Termination  Liability  established  by  the  CSA 
is  based  on  estimated  costs,  the  Contrador 
agrees  to  settie  on  die  basis  of  actual  cost  at 
the  time  of  termination  or  cancellation. 

(7)  The  Contrador  agrees  that,  if  after 
settiement  Init  within  the  termination  Uat>ihty 
period  of  the  services,  should  the  Contractor 
make  reuse  of  equipment  or  facilities  whidi 
were  treated  aa  nonreusable  or  nonsalvable 
in  the  settlement  the  Contivdor  siwU 
reimburse  the  Government  for  the  value  of 
the  equipment  or  fadhties. 

(8)  The  Contrador  agrees  to  exclude — 
(i)  Any  costs  which  are  not  indnded  in 

determining  cancellation  and  termination 
charges  under  the  Contrador's  standard 
practices  or  procedures;  and 

(ii)  Charges  not  ordinarily  made  by  the 
Contrador  for  similar  facibties  or  equipment 
furnished  under  similar  circumstances. 

(e)  The  Government  may,  mider  such  terms 
and  conditions  as  it  may  prescribe,  make 
partial  payments  and  payments  on  account 
against  costs  incurred  by  die  Contractor  in 
connection  with  the  cancelled  or  terminated 
portion  of  this  agreement/contract  The 
Government  may  make  these  payments  if  in 
the  opinion  of  the  Contracting  Officer  the 
total  of  the  payments  is  within  the  amount 
the  Contractor  is  entitied.  ff  the  total  of  the 
payments  is  in  excess  of  the  amount  finally 
agreed  or  determined  to  be  due  under  this 
dause,  die  Contrador  shall  pay  the  excess  to 
the  Government  upon  demand 

(f)  Failiue  to  apee  shall  be  a  dispute 
concerning  a  question  of  fad  within  the 
meaning  <tf  the  Disputes  clause. 

(End  of  dause) 

252.237-7413    [Radasignatad  aa  252.237- 
7022] 

82.  Section  252.237-7413  is 
redesignated  as  252.237-7022  and 
revised  to  read  as  foUows: 


252^7-7022 

As  prescribed  in  237.7411(a),  use  the 
following  clause: 


Reuse  Amngsmaats  (FEB  1991) 

(a)  When  feasible,  the  Contrador  shall 
reuse  cancelled  or  terminated  facihties  or 
eqidpment  to  minimize  tiie  diarges  to  the 
Government 

(b)  tf  at  any  time  the  Govemaient  requires 
that  communications  facilities  or  equipment 
be  relocated  within  the  Contractor's  service 
area,  the  Government  shall  have  the  option  of 
paying  the  costs  of  relocating  the  fadlities  or 
equipment  in  lieu  of  paying  any  termination 
or  cancellation  charge  omfer  the  Canoellation 


or  Termination  of  Order»<kiBmon  Carriers 
dause  of  this  centred.  The  Basic  Termination 
Liabihty  applicable  to  the  facilities  or 
equipment  in  their  former  location  shall 
continue  to  apply  to  die  facilities  and 
equipment  in  Aeir  new  location.  Monthly 
rental  charges  shall  continue  to  be  paid 
during  die  period. 

(c)  When  there  is  another  requirement  or 
foreseeable  reuse  in  place  of  cancelled  or 
terminated  fadlities  or  equipmient  no  charge 
shall  apply  and  the  Basic  Cancellation  or 
Termination  Liability  shall  be  appropriately 
reduced.  When  feasible,  the  Contractor  shall 
promptly  reuse  discontinued  chaaoels  or 
facilities,  induding  equipment  for  wiiich  the 
Government  is  obhgated  to  pay  a  aunimum 
service  diarge. 
(End  of  clause) 

252237-7414    [f^sdailgnstail  aa  252.237- 
7023] 

83.  Section  252.237-7414  is 
redesignated  as  252.Z37-70Z3  and 
revised  to  read  as  follows: 

252.237-7023   Submlsalon  of  coat  or 
pridng  data— common  carilars. 

As  prescribed  in  237.7411(a),  use  the 
following  clause: 

Submission  of  Coat  or  Pricing  Data 

Common  Cartiars  (FEB  1991) 

The  Contractor  agrees  to  provide  certified 
cost  or  pricing  data,  upon  request  by  the 
Contracting  Officer,  whenever — 

(a)  The  services  are  nontariffed  services; 

(b)  A  tariff,  wheUier  filed  or  to  be  filed,  is 
for  new  services  installed  or  developed 
primarily  for  Government  use  (and  the  data 
shall  cover  special  construction  charges); 

(c)  A  tariff,  whether  filed  or  to  be  filed, 
does  not  hiclude  the  spedal  rates  and 
charges; 

(d)  More  than  one  commercial  source  (one 
or  more  of  which  is  a  common  carrier)  can 
offer  the  service  but  price  competition  is  not 
adequate; 

(e)  Required  to  support  the  reasonableness 
of  spedal  assembly  rates  and  charges; 

(f)  Required  to  support  the  reasonableness 
of  special  construction  and  equipment 
charges; 

(g)  Required  to  support  die  reasonablenesa 
of  those  contingent  liabilities  which  are  fixed 
at  the  outset  of  the  service; 

(h)  Required  to  support  proposed 
cancellation  and  termination  cliarges  (under 
the  Cancellation  or  Termination  CMers 
clause)  and  reuse  arraagements  (under  the 
Reuse  Arrangements  dause);  or 

(i)  Required  to  support  rates  contained  in 
voluntary  tariffs  filed  by  aondoBinaBt 
carriers. 
(End  of  dause) 

252,237-7415    [Radasignatatfaa  252.237- 
7024] 

84.  Section  252.237-7415  is 
redesignated  as  252.237-7024  and 
revised  to  read  as  follows: 


8174 
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As  prescribed  in  237.7411(s).  use  the 
following  clause: 

Cuii«n(FBB 


Aadtand 
1M1) 

(a)  For  the  puipoM  of  veiifyins  the 
•ccuncy  of  tha  ooot  or  pridng  daU  nibmitted 
midar  tfaa  Sobmiaaioa  of  Cost  or  Pridng 
Data— ComnoD  Canian  dauaa  of  tliis 
contract  tha  Cootracting  OfBcer  or 
antbottod  npraaantative  ahall  have  the  right 
to  examine  the  Contractor's  books,  records, 
documents,  die  oomputatioas  and  protections 
used,  and  other  supporting  data  which  will 
permit  adequate  evahiatioo  of  the  coet  or 
pricing  data.  TUs  ri^t  applies  to  coet  and 
pricing  data  which  were  available  to  the 
Contractor  as  of  the  date  of  the  certification 
and  shall  last — 

(1)  Until  the  expiration  of  3  years  from  the 
date  of  the  submission  of  the  data  which 
forms  the  basis  for  a  recurring  or 
nonrecurring  charge;  or 

(2)  Until  Aa  expiration  of  the  period  of 
contingent  liability  with  respect  to  that 
contingent  liability. 

(b)  The  Contractor  shall  maintain  books, 
records,  documents,  and  other  evidence;  and 
accounting  procedures  and  practices, 
sufficient  to  show  the  direct  and  indirect 
costs  which  were  the  basis  for  pricing  the 
commtmication  service  authorization. 

(c)  The  Contractor  shall  insert  the 
substance  of  this  clause  in  subcontracts 
which  furnish  the  basis  for  charges  referred 
to  in  paragraph  (a)  of  this  clause  unless  the 
Contracting  Officer  authorixes  its  omission. 
(End  of  clause) 

252,237-7416    [Removed] 

85.  Section  252.237-7416  is  removed. 

252,237-7417    [Redesignated  as  252.237- 
7025] 

86.  Section  252.237-7417  is 
ledesignated  as  252.237-7025  and 
revised  to  read  as  follows: 

2S2J37-702S   Spedai  conctructlon  and 


As  prescribed  in  237,7411(b),  use  the 
following  clause: 

Spedal  CuBstmctioo  and  Equipment  Charges 
(FEBIMI) 

(a)  The  Government  will  not  directly 
reimburse  the  Contractor  for  the  cost  of 
constructing  any  facilities  or  providing  any 
equipment  unless  the  Contracting  Officer 
authorizes  direct  reimbursement 

(b)  If  the  Contractor  ttops  using  facilities  or 
equipment  which  the  Govemment  has,  in 
whole  or  part  directly  reimbursed,  the 
Contractor  shall  allow  the  Govemment  credit 
for  the  value  of  the  facilities  or  equipment 
attributable  to  the  Government's 
contribution.  Determine  the  value  of  the 
facilities  and  eqxiipment  on  the  basis  of  their 
foreseeable  reuse  by  the  Contractor  at  the 
time  their  use  is  discontinued  or  on  the  basis 
of  the  net  salvage  value,  whichever  is  greater. 
The  Contractor  shall  promptly  pay  the 
Govemment  the  amount  of  any  credit 


(c)  The  amount  of  the  direct  special 
constractioo  charge  shall  not  exceed— 

(1)  The  actual  coats  to  the  Contractor,  and 

(2)  An  amount  property  allocable  to  the 
services  to  be  providsd  to  the  Govemment 

(d)  Hm  amount  (^  the  direct  special 
construction  charge  shall  not  include  costs 
incurred  by  the  Contractor  which  are  covered 
by^ 

(1)  A  cancellation  or  termination  liability; 
or 

(2J  The  Contractor's  recurring  or  other 
nonrecurring  charges, 

(e)  The  Contractor  represents  that— 

(1)  Recurring  charges  for  the  services, 
facilities,  and  equipment  do  not  include  in  the 
rate  base  any  costs  tibat  have  been 
reimbursed  by  the  Govemment  to  the 
Contractor,  and 

(2)  Depreciation  charges  are  based  only  on 
the  cost  of  facilities  and  equipment  paid  by 
the  Contractor  and  not  reimbursed  by  the 
Govemment 

(f)  If  it  becomes  necessary  for  the 
Contractor  to  incur  costs  to  replace  any 
fadUities  or  equipment  the  Govemment  shall 
assiuie  those  costs  or  reimburse  the 
Contractor  for  replacement  costs  at  mutually 
acceptable  rates  under  the  following 
circumstances — 

(1)  The  Govemment  paid  direct  special 
construction  charges;  or 

(2)  The  Govemment  reimbursed  the 
Contractor  for  those  facilities  or  equipment 
as  a  part  of  the  recurring  charges;  and 

(3)  The  need  for  replacement  was  due  to 
circumstances  beyond  the  control  and 
without  the  fault  of  the  Contractor. 

(g)  Before  incurring  any  costs  under 
paragraph  (f)  of  this  clause,  the  Govemment 
shall  have  the  right  to  terminate  the  service 
under  the  Cancellation  or  Termination  of 
Orders  clause  of  this  contract 

(End  of  clause) 

252.237-7416    [Redeelgnated  as  252.237- 
7026] 

87.  Section  252.237-7418  is 
redesignated  as  252.237-7026  and 
revised  to  read  as  follows: 

252.237-7026   TMe  to  communication 
facWtiesand  e<|uipment. 

As  prescribed  in  237.7411(b).  use  the 
following  clause: 

Title  to  Commnnicatioas  Facilities  and 
Equipment  (FEB  19S1) 

(a)  Title  to  all  Contractor  furnished 
faciUties  and  equipment  used  in  this  contract 
shall  remain  with  the  Contractor  even  if  the 
Govemment  paid  the  costs  of  constructing 
the  facilities  or  equipment  A  mutually 
accepted  communications  service 
authorization  may  provide  for  exceptions. 

(b)  The  Contractor  shall  operate  and 
maintain  all  communication  facilities  and 
equipment  used  in  this  contract  whether  the 
Govemment  or  the  Contractor  has  UUe. 

(End  of  clause) 

252.237-7404    (Redesignated  as  252.237- 
7027] 

8&  Section  252.237-7404  is 
redesignated  as  252.237-7027  and 
revised  to  read  as  follows: 


252.237-7027   Obilgatlon  of  the 


As  prescribed  in  237.7411(c),  use  the 
following  clause: 

Obligation  of  tha  Govammaot  (FEB  1961) 

(a)  This  basic  ordering  agreement  is  not  a 
contract.  The  Govemment  incurs  no 
monetary  liability  under  this  agreement 

(b)  The  Govemment  incurs  liability  only 
upon  issuance  of  a  communications  service 
authorization  under  the  terms  of  this 
agreement 

(End  of  clause) 

89.  Section  252.237-7028  is  added  to 
read  as  follows: 

252.237-7026   Term  Of  agreement 

As  prescribed  in  237.7411(c),  use  the 
following  clause: 

Tami  of  Agreement  (FEB  1961) 

(a)  This  agreement  shall  be  effective  for  an 

initial  term  commencing and 

ending  September  30, 19 .  It  shall  continue 

in  force  from  year  to  year,  unless  terminated 
by  either  party  by  60  days  written  notice. 

(b)  Termination  of  this  agreement  does  not 
cancel  any  orders  previously  issued. 

(End  of  clause) 

252237-7406   [Redesignated  as  252.237- 
7029] 

90.  Section  252,237-7406  is 
redesignated  as  252.237-7029  and 
revised  to  read  as  follows: 

252.237-7029    Continuatton  of  orders. 

As  prescribed  in  237,7411(c).  use  the 
following  clause: 

Continuation  of  Orders  (FEB  1991) . 

(a)  All  orders  issued  by under 

Basic  Ordering  Agreement/Contract  Number 

,  dated ,  are  transferred  to 

this  basic  ordering  agreement.  The  orders 
shall  continue  in  full  force  and  effect  as 
though  placed  under  this  agreement 

(b)  Orders  currentiy  in  effect  which  were 
issued  by  the  activity  in  paragraph  (a)  of  this 
clause  tmder  other  agreements/contracts 
with  the  Conb-actor  may  also  be  transferred 
to  this  agreement 

(End  of  clause) 

91.  Sections  252.237-7030  and  252.237- 
7031  are  added  to  read  as  follows: 

252.237-7030   Notice  Of  Special  Standards 
of  ReeponsMHty. 

As  prescribed  in  237,7504(a),  use  the 
following  provision: 

Notioe  of  Spedal  Standards  of  Responsibility 
(FEB  1991) 

(a)  To  be  determined  responsible,  the 
Offeror  must  meet  the  general  standards  of 
responsibiUty  set  forth  at  FAR  9.104-1  and 
the  following  criteria,  as  described  in  chapter 
3,  General  Standards,  of  "Govemment 
Auditing  Standards." 

(1)  Qualifications; 

(2)  Independence;  and 
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(3)  Quality  ControL 

(b)  'X^ovamnent  Auditing  Standards"  is 
issued  by  the  Comptroller  General  of  the 
United  States  and  ia  available  for  aale  born 
the:  Superintendent  of  Documents,  13 & 
Govemment  Printing  Office,  Washington.  DC 
20401,  Stodi  number  020-000-00243-3. 

(c)  The  apparently  successful  Offeror, 
before  award,  shall  give  the  Contracting 
Officer  evidence  that  it  is  licensed  by  tha 
cogninat  licensing  authority  in  the  state  or 
other  pofiticd  forlsdiction  where  die  Offeror 
operates  its  professional  practice. 

(End  of  provision) 


252.237-7031 
Standards. 


vompaanGe  wilft  AudR 


As  prescribed  in  237.7504(b),  use  the 
following  clause: 


)  Wnh  Aadh  StaMlards  (FEB  1961) 

(a)  The  Contractor  shall  give  the 
Contracting  Officer  evident  that  the 
Contractor  is  Hoensed  by  the  cognizant 
Kcensfaig  authority  in  the  state  or  odier 
pohtical  jurisdiction  where  it  operates  its 
professional  practice, 

(b)  The  Contractor,  in  peifoimance  of  aO 
audit  services  under  this  contract  shall 
comply  widi — 

(1)  Govemment  Auditing  Standards  set 
forth  in  t»own—ent  AatfitIng  Standards" 
issued  by  the  Cenptroiler  GenBral  of  the 
United  Statea. 

W  OfBca  of  Management  and  Budget 
Cirorfar  Noi  A-7S.  Audit  (rf  Federal 
Operations  and  Programs. 

(End  of  danse) 

02.  Section  252.239-7000  is  added  to 
read  as  foOows: 

252.230-7000    Protsctlon  AgalnM 
Compromising  Emanations. 

As  prescribed  in  23a7102-3(a),  use  the 
following  clause: 

Protectioa  ap4Mt  rTiiiii[»iHiil«lng 
Emanatiaas  (FQ  mi) 

(a)  The  Contractor  shall  provide  or  use 
only  computer  equipment  as  specified  by  the 
Govemment  diat  has  been  accredited  to 
meet  the  appropriate  security  requirements 
of— 

(1)  The  National  Security  Agency  National 
TEMPEST  Standards  (NACSEM  No.  5100  or 
NACSIM  No.  5100A  Compromising 
Emanatioiu  Laboratory  Test  Standard. 
Electromagnetics  (U));  or 

(2)  Other  standard  specified  by  this 
contract 

(b)  Upon  request  of  the  Contracting  Officer, 
the  Contractor  shaU  provide  documentation 
supporting  the  accreditation. 

(c)  The  Govemment  nay,  as  part  of  its 
inspectioB  and  acceptance,  conduct 
additional  tests  to  enaore  that  equipment  or 
systems  delivered  under  tfiis  contract  satisfy 
the  secarity  standards  specified.  The 
Government  may  oanduct  additional  testa— 

(1)  At  Ih*  installatian  site  or  contractor's 
fadMty. 

(2)  Notwithatanding  the  existence  of  valid 
accreditations  of  aqaqanent  prior  to  the 
award  of  this  eosrtract 

(d)  Unlaaa  otherwiaa  provided  in  thia 
contract  under  the  Warranty  of  Supplies  or 


Warranty  of  Syatama  and  BqaipaiaMtdaMses, 
the  Contractor  shaH  oonaet  or  rsptaee 
accepted  equipment  or  systaaa  band  to  be 
deficient  withk  1  y«ar  aAar  pi  upas 
iastaUationa. 

(1)  The  correction  or  replacement  shall  be 
at  no  coat  to  tha  GovaiuMnL 

(^  Shoatd  a  BBwlifieatiaa  to  the  delivered 
equipment  be  aaade  by  ikt  Cootractar,  tha  1 
year  period  appliea  to  ttw  nodiRcation  upon 
its  proper  iaataUatiaik 

(3)  This  para^apb  (d)  appUes  legardlasa  of 
f.o.b.  point  or  tbs  point  of  acceptance  of  the 
deficient  equipment/^stama. 

(Endofdauae) 

93,  Sections  252,241-7000  aod  2S2.2M- 
7001  are  added  to  read  as  foUowr. 

252.241-7000   Supsrssdtag  Contract 

As  prescribed  in  241,007-70(a),  aae  tte 
fc^knwing  danse: 

Superse<fing  Contract  (FEB  1961) 

Thia  contract  siqiersedea  contract  Na 

.dated whic  provided 

ainular  senrioea.  Any  capital  credits  accrued 
to  the  Govcimuent  any  reikaining  cndita  due 
to  tha  Government  under  the  cennectlou 
charge,  or  any  temiinatiao  habditjr  are 
transferred  to  tUs  contract  a«  fottowa: 

Capital  Creifita:  (List  years  Md  accraed 
cradte  by  yaar  and  aepente  daltvery  poiMa.) 

Outstanding  Cooaaction  Chaige  Crwiita: 
(List  by  month  and  year  the  amomt  credited 
and  show  the  reraaiBiag  anoont  of 
outstanding  cradita  duo  the  Government) 

Termination  liability  Charges:  (List  by 
month  and  year  the  amount  of  monthly 
facility  cost  recovered  and  show  the 
remaining  amount  of  facility  coat  to  be 
recovered.) 

(Endofdauae) 


2S2J4»-7001 


252.241-7001 

As  prescribed  in  241  A)7-70(b),  use  the 
following  dauee: 


GovecaoMat  Acoeea  (FEB  1991) 

Authorized  representatives  of  the 
Government  awy  have  acoesa  to  the 
Contractor'a  on^base  fadlitiea  apon 
reasonable  notice  or  in  case  of  emergency. 
(End  of  clause) 

94,  Section  252.242-7000  is 
redesignated  as  252.242-7002  and 
revtsad;  Section  252,242-7000  is  added; 
Section  252.242-7001  is  redesignated  as 
252.242-7004  and  revised;  Section 
252.242-7003  is  redesignated  as  252.242- 
70O1  and  revised;  Section  252.242-7003  is 
added;  and  section  252.242-7005  is 
added  to  read  as  follows: 

252,242-7000   Postaward  Conference. 

As  prescribed  in  242.570,  use  the 
following  clauae: 


PosUward  Confeteooe  (FEB  1991) 

The  Contractor  agrees  to  attend  any 
postaward  conference  convened  by  the 
Contractiag  Officer  in  accordance  with  FAR 
Subpart  42,& 
(Endofdauae) 


As  prescribed  in  242.770-41,  use  the 
following  clause: 

Certification  of  Indhod  Coats  (FEB  1991) 

(a)  The  Contractor  shall—  ~ 

(1)  Certify  any  proposal  to  esUblish  or 
modify  billing  rate*  or  to  establish  final 
indirect  cost  rates; 

(2)  Use  the  format  in  paragraph  (b)  of  this 
dausatocerttfy; 

(3)  Have  the  certificate  signed  by  an 
individual  of  the  Contractor's  organization  at 
a  level  no  lower  dun  a  vice  preaideut  or  chief 
finandsl  officer  of  the  businaas  segment  of 
the  Contractor  that  submits  the  proposal  and 

(4)  Note  that  failure  to  submit  a  signed 
certificate  shall  result  in  payment  (tf  iiuBrect 
costs  at  rates  rniUaterally  established  by  the 
Govemment 

(b)  The  certificate  of  indirect  costs  shall 
read  as  follows: 

Certifioate  ofladireci  Coats 

This  is  to  certify  that  to  tha  best  of  my 
knowledge  and  belief 

1. 1  have  reviewed  this  indirect  cost 
proposal; 

2.  Ail  costs  included  in  this  proposal 
(identify,  dato)  to  astafaliah  biUii«  L_  _ 
indirect  coat  rates  for  (tdantify  period 
covered  by  rate)  are  aUowaUa  in  accordance 
%vith  die  requiwimaats  ef  contrads  to  which 
tiiey  apply  OKi  wilfa  tfaa  cost  priadpks  of  the 
Department  of  Defense  ^phcaUe  to  those 
contracts; 

3.  Thia  proposal  does  not  incfatde  any  costa 
which  are  unallowable  under  applicable  cost 
prindpiea  of  the  Department  of  Defense.  Rich 
aa  (without  limitation):  advertising  and  public 
relations  costs,  contributions  and  donations, 
entertainment  costs,  fines  and  penaltiea, 
lobbying  costs,  defense  or  fraud  proceedings, 
and  goodwill:  and 

4.  All  costs  included  in  this  propoaal  are 
properfy  allocabie  to  Defenac  contracts  «o 
the  basis  of  a  beneficial  or  CMval 
relationship  between  tiw  expenses  incurred 
and  the  contracta  to  which  they  are  allocated 
in  accordance  with  applicable  acquisittoQ 
regulations. 

I  dedare  under  penalty  of  perjury  that  the 
foregoing  ia  trae  and  conect 

Finn: 

Signature:  — 

Name  of  Corporation  Officiak 

Title: _ 


Date  of  Execution: 
(End  of  clause) 


252.242-7002    Submiesteii  of 
FroigMBiHaferiMidtt. 

As  prescribed  in  242.1404-2-70(a),  nse 
the  following  clause: 

Submissiaa  of  CaoMDaidM  FMgbl  BiBa  far 
Audit  ^EB 1991) 

When  the  Govemment  reimburses  the 
Contractor's  transportation  costs,  tite 
Contractor  shall  fiimish  indrvidQal  freight 
bills  (or  equivalent  sliipment  data  and 
evidence  of  payments)  for  transportotion 
charges  in  excess  of  $500  to  the  following 
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■ddraM:  Gflnaral  Servkea  Administration— 
BWQAA.  GSA  Building.  18th  and  F  Streets. 
NW^  Washington.  DC  20406. 
(Bod  of  clause) 


2S2J4a-70M 


lOfUJL 
DocunMdtitlon/ 


As  prescribed  in  242.14O4-2-70(b).  use 
the  following  clause: 


AppBcalioa  for  UA  GovaranMBt  SUppiBg 
DaMMSBtalioB/hstiwcltopa  (FEB  MSI) 

Tha  Contractor  shall  request  Government 
bills  of  ladiitt  by  submitting  a  OD  Form  165a 
AppUcatiao  rar  U.&  Govemmrat  Shipping 
Documentatioa/Instructions,  to  tha — 

(a)  Transportation  Officer,  if  named  in  the 
contract  schedule:  or 

(b)  Contract  administration  office. 
(End  of  clause) 


a81J4>-7004 
AcoounlInQ  vystsiN 

As  prescribed  in  24Z7206,  use  the 
following  clause: 

Material  Msnagaiant  and  Accounting 
SystsB  (FEB  IStl) 

(a)  DefinJUont.  As  used  in  this  clause— 

(1)  Material  management  and  accounting 
$y»tem  means  the  Contractor's  system  or 
systems  for  planning,  controlling,  and 
accounting  far  the  acquisition,  use,  and 
issuing  of  material  Material  management  and 
accounting  systeRU  may  be  manual  or 
automated  They  may  tie  stand-alone  systems 
or  they  may  be  integrated  with  planning, 
engineering,  estimating,  purchasing, 
inventory,  sccounting.  or  other  systems. 

(2)  Valid  time-phased  requirements  means 
material  which  ia— 

(i)  Needed  to  fulfill  the  production  plan, 
including  reasonable  quantities  for  scrap, 
shrinkage,  yield,  etc.;  and 

(ii)  Charged/billed  to  contracts  or  other 
cost  objectives  in  a  manner  consistent  with 
the  need  to  fulfill  the  production  plan. 

(b)  General.  The  Contractor  agrees  to^ 

(1)  Maintain  a  material  management  and 
accounting  system  (MMAS)  that — 

(i)  Reasonably  forecasts  material 
requirements; 

(ii)  Ensures  that  costs  of  purchased  and 
fabricated  material  charged  or  allocated  to  a 
contract  are  based  on  valid  time-phased 
requirements;  and 

(iii)  Maintains  a  consistent  equitable,  and 
unbiased  logic  for  costing  of  material 
traiuactions. 

(2)  Assess  its  MMAS  and  take  reasonable 
action  to  comply  with  the  MMAS  standards 
in  paragraph  (f)  of  this  clause. 

(c)  Applicability.  Paragraphs  (d)  and  (e)  of 
this  clause  apply  only  if  the  Contractor — 

(1)  Is  a  large  business:  and 

(2)  Received,  in  its  fiscal  year  preceding 
award  of  this  contract  Department  of 
Defense  prime  contracts  or  subcontracts 
totaling — 

(i)  SSO  million  or  more;  or 

(ii)  tlO  million  or  more  (but  less  than  $50 
million),  and  is  notified  in  writing  by  the 
Contracting  Officer  that  paragraphs  (d)  and 
(e)  apply. 


(d)  Diacheun.  demonstration,  and 
maintenance  requitements.  (1)  The 
Contractor  shallr— 

(i)  Disdoaa  iU  MMAS  to  the 
Administrative  Contracting  Officer  in  writing: 
and 

(ii)  If  requested  by  the  Administrative 
Contracting  Officm,  demonstrate  that  the 
MMAS  ooniforms  to  the  standards  in 
paragraph  (f)  of  this  clause. 

(2)  An  MMAS  disclosure  is  adequate  when 
the  Contractor  has  provided  the 
Administrative  Contracting  Officer  with 
documentation  which — 

(i)  Accurately  describes  those  policies, 
procedures,  and  practices  that  the  Contractor 
currently  uses  in  its  MMAS;  and 

(ii)  Provides  sufficient  detail  for  the 
Government  to  raasonaUy  make  an  informed 
)udgment  regarding  the  adequacy  of  the 
MMAS. 

(3)  An  MMAS  demonstration  is  adequate 
when  the  Contractor  has  provided  the 
Administrative  Contracting  Officer — 

(i)  Sufficient  evidence  to  demonstrate  the 
degree  of  compliance  of  its  MMAS  with  the 
standards  at  paragraph  (f)  of  diis  clause;  and 

(ii)  Identification  of  any  significant 
noncompliances  (i.e.,  deficiencies),  the  cost 
impact  of  the  deficiency,  and  a 
comprehensive  corrective  action  plan. 

(4)  The  Contavctor  shall  disdoaa  significant 
changes  in  its  MMAS  to  the  Administrative 
Contracting  Officer  within  30  days  of 
implementation. 

(e)  Deficiencies.  (1)  If  the  Contractor 
receives  a  report  which  identifies  deficiencies 
in  its  MMAS.  the  Contractor  agrees  to 
respond  as  follows — 

(i)  If  the  Contractor  agrees  with  the  report 
findings  and  recommendations,  the 
Contractor  shall — 

(A)  Within  30  days,  state  its  agreement  In 
tvriting:  and 

(B)  Within  60  days,  correct  the  deficiencies 
or  submit  a  corrective  action  plan. 

(ii)  If  the  Contractor  disagrees  with  the 
report  findings  and  recommendations,  the 
Contractor  shall  within  30  days,  state  its 
rationale  for  each  area  of  disagreement 

(2)  The  Administrative  Conti-acting  Officer 
shall  evaluate  the  Contractor's  response  and 
notify  the  Contractor  of  the — 

(i)  Determination  concerning  remaining 
deficiencies; 

(ii)  Adequacy  of  any  proposed  or 
completed  corrective  action  plan:  and 

(iii)  Need  for  any  new  or  revised  corrective 
action  plan. 

(f)  \fMAS  standards.  MMAS  systems 
shall- 

(1)  Have  adequate  internal  accounting  and 
administrative  controls  to  ensure  system  and 
data  integrity; 

(2)  Have  an  adequate  system  description 
including  poUcies,  procedures,  and  operating 
instructions  which  comply  with  the  Federal 
Acquisition  Regulation  and  Defense  Federal 
Acquisition  Regulation  Supplement: 

(3)  Ensure  that  costs  of  purchased  and 
fabricated  material  charged  or  allocated  to  a 
contract  are  based  on  valid  time-phased 
requirements  as  impacted  by  minimum/ 
economic  order  quantity  restrictions— 

(i)  A  86  percent  bill  of  material  accuracy 
and  a  95  percent  master  production  schedule 


accuracy  are  desirable  as  a  goal  in  order  to 
ensure  that  requirements  are  both  valid  and 
appropriately  time-phased. 

(ii)  If  systems  have  accuracy  levels  below 
tiiese,  the  Contractor  shall  demonsti-ate 
tiiat— 

(A)  There  is  no  material  harm  to  the 
Government  due  to  lower  accuracy  levels; 
and 

(B)  The  cost  to  meet  the  accuracy  goals  is 
excessive  in  relation  to  the  impact  on  the 
Government 

(4)  Provide  a  mechanism  to  identify,  report, 
and  resolve  system  control  weaknesses  and 
manual  override.  Systems  should  identify 
operational  exceptions  such  as  excess/ 
residual  inventory  as  soon  as  known; 

(5)  Provide  audit  trails  and  maintain 
records  (manual  and  those  in  machine 
readable  form)  necessary  to  evaluate  system 
logic  and  to  verify  through  transaction  testing 
that  the  system  is  operating  as  desired; 

(6)  Establish  and  maintain  adequate  levels 
of  record  accuracy,  and  include  reconciliation 
of  recorded  inventory  quantities  to  physical 
inventory  by  part  number  on  a  periodic  basis. 
A  95  percent  accuracy  level  is  desirable.  If 
systems  have  an  accuracy  level  below  95 
percent  the  Contractor  shall  demonsti^te 
that— 

(i)  There  is  no  material  harm  to  tlie 
Government  due  to  lower  accuracy  levels; 
and 

(ii)  The  cost  to  meet  the  accuracy  goal  is 
excessive  in  relation  to  the  impact  on  the. 
Government 

(7)  Provide  detailed  descriptions  of 
circumstances  which  will  result  in  manual  or 
system  generated  transfers  of  parts; 

(8)  Maintain  a  consistent  equitable,  and 
unbiased  logic  for  costing  of  material 
transactions — 

(i)  The  Contractor  shall  maintain  and 
disclose  a  written  policy  describing  the 
transfer  methodologies. 

(ii)  The  costing  methodology  may  be 
standard  or  actual  cost  or  any  of  the 
inventory  costing  meUiods  in  FAR  30.411- 
SO(b).  Consistency  shall  be  maintained  across 
all  contract  and  customer  types,  and  trom 
accounting  period  to  accounting  period  for 
initial  charging  and  tiransfer  charging. 

(iii)  The  system  should  transfer  parts  and 
associated  costs  within  the  same  billing 
period.  In  the  few  circumstances  where  this 
may  not  be  appropriate,  the  Conti-actor  may 
use  a  loan/pay  back  technique  only  if 
approved  by  the  administrative  contracting 
officer.  When  tiie  technique  is  used,  the 
Contractor  shall  have  controls  to  ensure — 

(A)  Parts  are  paid  back  expeditiously; 

(B)  Procedures  and  controls  are  in  place  to 
correct  any  overbilling  that  might  occur 

(C)  Monthly,  at  a  minimum,  identification 
of  the  borrowing  contract  and  the  date  the 
part  was  borrowed:  and 

(D)  The  cost  of  the  replacement  part  is 
charged  to  the  borrowing  contract; 

(9)  Where  allocations  from  common 
inventory  accounts  are  used,  have  controls 
(in  addition  to  those  in  paragraphs  (b)  (2)  and 
(8)  of  this  clause)  to  ensure  that — 

(i)  Reallocations  and  any  credit  due  are 
processed  no  less  frequently  than  die  routine 
billing  cycle; 
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(ii)  Inventories  retained  for  requirements 
which  are  not  under  contract  are  not 
allocated  to  contracts;  and 

(iii)  Algorithms  are  maintained  based  on 
valid  and  current  data; 

(10)  Notwithstanding  FAR  45.503-3(f)(2)(ii), 
have  adequate  controls  to  ensure  that 
physically  commingled  inventories  that  may 
include  material  for  which  costs  are  charged 
or  allocated  to  fixed-price,  cost- 
reimbunement,  and  commercial  contracts  do 
not  compromise  requirements  of  any  of  the 
standards  in  paragraphs  (f)  (1)  through  (9)  of 
this  clause.  Government  furnished  material 
shall  not  be — 

(i)  Physically  commingled  with  other 
material;  or 
(ii)  Used  on  commercial  work;  and 

(11)  Be  subjected  to  periodic  internal  audits 
to  ensure  compliance  with  established     . 
policies  and  procedives. 

(End  of  clause) 

252.242-700S   Cost/Schedule  Status 
Report 

As  prescribed  in  242.1107-70,  use  the 
following  clause: 

Cost/Schedule  SUtus  Report  (FEB  1991) 

(a)  The  Offeror  shall  submit  a  written 
summary  of  the  management  procedures  it 
will  establish,  maintain,  and  use  in  the 
performance  of  any  resultant  contract  that 
provides  for — 

(1)  Planning  and  control  of  costs; 

(2)  Measurement  of  performance  (value  for 
completed  tasks):  and 

(3)  Generation  of  timely  and  reliable 
information  for  the  cost/schedule  status 
report  (C/SSR). 

(b)  As  a  minimum,  the  Contractor's 
management  procedures  must  provide  for — 

(1)  Estabhshing  the  time-phased  budgeted 
cost  of  work  scheduled  (including  work 
authorization,  budgeting,  and  scheduling),  the 
budgeted  cost  for  work  performed,  the  actual 
cost  of  work  performed,  the  budget  at 
completion,  the  estimate  at  completion,  and 
provisions  for  subcontractor  performance 
measurement  and  reporting; 

(2)  Applying  all  direct  and  indirect  costs 
and  provisions  for  use  and  control  of 
management  reserve  and  undistributed 
budget 

(3)  Incorporating  changes  to  the  contract 
budget  base  for  both  Government  directed 
changes  and  internal  replanning; 

(4)  Establishing  constraints  to  preclude 
subjective  adjustment  of  data  to  ensure 
performance  measurement  remains  realistic. 
Unless  the  Conti-acting  Officer  provides  prior 
written  approval,  in  no  case  shall  the  total 
allocated  budget  exceed  the  contract  budget 
base.  For  cost  reimbursement  contracts,  the 
contract  budget  base  shall  exclude  changes 
for  cost  growth;  and 

(5)  Establishing  the  capability  to  accurately 
identify  and  explain  significant  cost  and 
schedule  variances,  both  on  a  cumulative 
basis  and  projected  at  completion  basis. 

(c)  The  Offorer/Contractor  may  use  a  cost/ 
schedule  control  system  that  has  been 
accepted  by  a  DoD  component  as  complying 
with  DoD  cost/schedule  contitil  systems 
criteria  (C/SCSC)  of  a  contract  of  the  same 
native  (e.g.,  development  production,  etc.). 


The  Offeror  shall  submit  a  copy  of  the 
Memorandum  of  Underatanding  instead  of 
the  written  summary  required  in  paragraph 
(a)  of  this  clause. 

(d)  The  Contracting  Officer  or  designated 
representative  shall  visit  the  Contractor's 
facility  to  review  implementation  of  the 
Contractor's  procedures  used  to  satisfy  the 
C/SSR  requirements  and  to  verify  that  the 
procedures  employed  provide  timely  and 
reliable  data.  'The  Contractor  shall  provide 
necessary  documents  and  data  which 
describe  the  methods  of  planning,  control  and 
data  generation  in  actual  operation  and 
satisfy  the  requirements  of  paragraph  (a)  of 
this  clause. 

(e)  The  Contractor  shall  provide  access  to 
all  pertinent  records,  instructions,  and  data 
requested  by  the  Contracting  Officer,  or 
authorized  representative,  to— 

(1)  Show  proper  implementation  of  the 
procedures  generating  the  cost  schedule 
information  being  used  to  satisfy  the  C/SSR 
contractual  data  requirements  to  the 
Government  and 

(2)  Ensure  continuing  application  of  the 
approved  instructions  in  satisfying  the  C/SSR 
data  item. 

(f)  The  Contractor  shall  submit  any 
substantive  changes  to  the  procedures  and 
their  impact  to  the  Contracting  Officer  for 
review. 

(g)  The  Contractor  shall  require  a 
subcontractor  to  furnish  C/SSR  in  each  case 
where  the  subcontract  is  other  than  firm 
fixed-price,  is  12  months  or  more  in  duration, 
and  has  critical  or  significant  tasks  related  to 
the  prime  contract.  Critical  or  significant 
tasks  shall  be  defined  by  mutual  agreement 
between  the  Government  and  Contractor. 
Each  subcontractor's  reported  cost  and 
schedule  information  shall  be  incorporated 
into  the  Conh-actor's  C/SSR. 

(End  of  clause) 

95.  Section  252.245-7000  is  revised  to 
read  as  follows: 

252.245-7000    Govemment-Fumished 
Mapping,  Charting  and  Geodesy  Property. 

As  prescribed  in  245.310-70,  use  the 
following  clause: 

Govemment-Funiished  Mapping, 
Charting,  and  Geodesy  Property  (FEB 
1991) 

(a)  Definition. 

Mapping,  charting  and  geodesy  (MDBG) 
property  means  geodetic  geomagnetic 
gravimetric,  aeronautical,  topographic 
hydrographic  cultural,  and  toponymic  data 
presented  in  the  form  of  topographic 
planimetric,  relief,  or  thematic  maps  and 
graphics;  nautical  and  aeronautical  charts 
and  publications;  and  in  simulated 
photographic  digital,  or  computerized 
formats. 

(b)  The  Contractor  shall  not  duplicate, 
copy,  or  otherwise  reproduce  MCftG  properfy 
for  purposes  other  than  those  necessary  for 
performance  of  the  contract 

(c)  At  the  completion  of  performance  of  the 
contract,  the  Contractor,  as  directed  by  the 
Contracting  Officer,  shall  either  destroy  or 
return  to  the  Goveniment  all  Government- 
furnished  MC&G  properfy  not  consumed  in 
the  performance  of  this  contract 


(End  of  clause] 

252.270-7000  through  252^70-7007 
[Removed] 

96.  Sections  252.270-7000  through 
252.270-7007  are  removed. 

252.270-7008  and  252^70-7009 
[Redesignated  as  252.239-7001  and 
252.299-7002] 

97.  Sections  252.^70-7008  and  252.270- 
7009  are  redesignated  as  252.239-7001 
and  252.239-7002  and  revised  to  read  as 
follows: 

252.239-7001    Rights  in  Prhfscy 
Safeguard*. 

As  prescribed  in  239.7102-3(b),  use  the 
following  clause: 

Rights  in  Privacy  Safeguards  (FEB  1991) 

(a)  The  details  of  any  and  all  safeguards 
that  the  Contractor  may  design  or  develop 
under  this  contract — 

(1)  Shall  become  and  remain  the  properfy 
of  the  Government  and 

(2)  Shall  not  be  published  or  disclosed  in 
any  manner  without  the  express  written 
consent  of  the  Conti^cting  Officer. 

(b)  The  details  of  any  safeguards  that  may 
be  revealed  to  the  Contractor  by  the 
Government  in  the  course  of  performance 
under  this  contract  shall  not  be  published  or 
disclosed  in  any  manner  without  the  express 
written  consent  of  the  Contracting  Officer. 
(End  of  clause) 

252.239-7002    Access  to  Contractor 
FaciHtles  and  Records— Privacy  Safeguards 
Inspecttoa 

As  prescribed  in  239.7102-3(b),  use  the 
following  clause: 

Access  to  Contractor  Facilities  and  Records- 
Privacy  Safeguards  Inspection  (FEB  1991) 

(a)  The  Government  has  the  right  of  access 
to  the  Contractor's  fadhties  and  records  to 
carry  out  a  program  of  inspection  to  ensure 
continued  efficacy  and  efficiency  of 
safeguards  against  threats  and  hazards  to 
data  securify,  Integrify,  and  confidentialify. 

(b)  To  carry  out  the  inspection  program,  the 

Government  shall,  * days  after 

providing  the  Contractor  written  notice,  be 
given  full,  bee,  and  uninhibited  access  by  the 
Contractor  to  all — 

(1)  Facilities  and  installations; 

(2)  Technical  capabilities  and  operations: 
and 

(3)  Documentation,  records,  and  data 
bases. 

(c)  If  either  the  Govenmient  or  the 
Contractor  discovers  new  or  unanticipated 
threats  or  hazards,  or  discovers  that  existing 
safeguards  have  ceased  to  function,  the 
discoverer  shaU  inunediately  so  notify  the 
other  party. 

(1)  The  Conti-acting  Officer  and  the 
Contractor  shall  mutually  agree  on  changes 
or  corrections  to  existing  safeguards  or 
institution  of  new  safeguards.  The 
Contracting  Officer  has  the  right  to  make  the 
final  determination  of  appropriateness  of 
such  changes  or  corrections. 
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(2)  The  parties  shall  negotiate  the  cost  of 
•uch  changes  or  corrections. 

(i)  The  Goverament's  liability  is  limited  to 
an  equitable  adjustment  of  cost  for  such 
changes  or  corrections. 

(ii)  The  Government  is  not  liable  for  claims 
of  loss  of  business,  damage  to  reputation,  or 
damages  of  any  other  kind  arising  from 
discovery  of  new  or  unanticipated  threats  or 
hazards,  or  any  public  or  private  disclosure 
thereof. 

(End  of  clause) 

'Insert  an  appropriate  number  of  days 

2S2.270-7100  through  2S2.270-7403 

[flaiiiiiaiil 
nwnvwaj 


9&  Sections  252.270-7100  through 
252.270-7403  are  removed. 

PART  2S3-fOR«S 

98A.  The  authority  for  48  CFR  part  253 
continues  to  read  as  follows: 

Aadiority:  5  U.S.C  301. 10  U.S.C  2202.  DoD 
Directive  5000.35.  FAR  subpart  1.3 

Subpart  2S3.2— PrMcription  of  Forma 

90.  Sections  253.204  and  253.204-71 
are  added  and  section  253.204-70  is 
revised  to  read  as  follows: 

293.204   AoRMnietfmive  niattev  a. 

253.204-70    DO  Form  350.  IndtvtdiMl 
Contracting  ActfcNi  Report 

Policy  on  use  of  a  DD  Form  350  is  in 
204.670-2.  This  subsection  253.204-70 
contains  instructions  for  completion  of 
Parts  A  through  F  of  the  DD  Form  350. 
Paragraph  (g)  of  this  subsection  contains 
special  instructions  for  completing  a  DD 
Form  350  for  an  action  of  $25,000  or  less 
under  the  Small  Business 
Competitiveness  Demonstration 
Program. 

(a)  Part  A  of  the  DD  Form  350.  Part  A 
identifies  the  report  and  the  reporting 
activity.  Complete  all  four  blocks. 

(1)  Block  Al.  Type  of  Report.  Enter 
one  of  three  codes. 

(i)  Code  0 — Original.  Enter  code  0 
imless  code  1  or  code  2  applies. 

(ii)  Code  1 — Cancelling.  Enter  code  1 
if  cancelling  a  prior  report  that  should 
not  have  been  submitted  or  had  an  error 
in  Block  A2,  A3,  or  Bl.  Only  use  code  1 
to  cancel  a  DD  350  report— do  not  use 
code  1  if  reporting  that  the  contract 
action  was  cancelled  or  terminated 
(Block  B13  is  coded  E,  F  or  G).  If  Block 
Al  is  code  1,  the  only  remaining  parts  of 
the  DD  350  that  must  be  completed  are 
Blocks  AZ  A3,  and  Bl.  Use  the  same 
entries  as  were  used  in  the  prior  report 
Even  when  A2.  A3,  or  Bl  were  wrong 
before,  enter  the  incorrect  data  so  it  can 
be  erased  from  the  database,  and  then 
submit  an  original  report  (code  0)  with 
the  correct  data. 


(iii)  Code  2— Correcting.  Enter  code  2 
if  correcting  a  prior  report  that  had  an 
error  in  any  Block  other  than  A2.  A3,  or 
Bl.  If  Block  Al  is  code  2,  the  only 
remaining  parts  of  the  DD  350  that  must 
be  completed  are — 

(A)  Blocks  A2,  A3,  and  Bl  (use  the 
same  entries  as  were  used  in  the  prior 
report);  and 

(B)  The  items  that  were  incorrect  in 
the  prior  report  (but  this  time  enter  the 
correct  codes). 

(2)  Block  A2.  Report  No.  Enter  the  four 
digit  local  control  number  (see  204.670- 
3(a)(4)).  If  Block  Al  is  coded  1  or  2.  use 
the  prior  report  number  rather  than  a 
new  one. 

(3)  Block  A3.  Contracting  Office  Code. 
Enter  the  code  assigned  the  contracting 
office  by  the  departmental  data 
collection  point  in  204.670-8. 

(4)  Block  A4,  Name  of  Contracting 
Office.  Enter  sufficient  detail  to 
establish  the  identity  of  the  contracting 
office.  Do  not  overflow  the  space. 

(b)  Part  B  of  the  DD  Form  350.  Part  B 
identifies  the  transaction. 

(1)  Block  Bl,  Contract  Number,  (i) 
Starting  exactly  at  the  left  side  of  the 
box,  enter — 

(A)  The  DoD  contract  number  or 

(B)  For  orders  under  contracts 
awarded  by  other  Federal  agencies,  the 
contract  number  of  that  Federal  agency 
as  it  appears  in  the  contractual 
instrument 

(ii)  Do  not  leave  spaces  between 
characters,  and  do  not  enter  dashes, 
slants,  or  any  other  punctuation  marks. 

(iii)  The  DoD  contract  number  is  the 
basic  (13  alphanumeric  character) 
procurement  instrument  identification 
number  [PUN]  that  was  assigned  in 
accordance  with  204.70  or  constructed 
under  an  exception  permitted  by 
204.7001.  Do  not  enter  any 
supplementary  procurement  instrument 
numbers  as  part  of  the  contract  number 
(these  go  in  Block  B2). 

(2)  Block  B2.  Mod.  Order  or  Other  ID 
Number.  Enter  the  supplemental 
procurement  identification  number  (if 
there  is  one)  that  was  assigned  in 
accordance  with  204.7004  or  as 
permitted  by  204.7001.  It  can  be  up  to  19 
characters.  Usually  calls  and  orders 
have  a  four-position  niunber  (see 
204.7004-4)  and  modifications  (including 
modifications  of  calls  or  orders)  h^ve  a 
six-position  modification  number  (see 
204.7003  or  204.7004(b)). 

(3)  Block  B3.  Action  Date.  (!)  Enter  the 
year,  month,  and  day  of  the  effective 
date  for  fiscal  obligation  purposes.  (On 
the  Standard  Form  (SF)  26,  Award/ 
Contract  and  SF  30,  Amendment  of 
Solicitation/Modification  of  Contract 
this  is  Block  3.) 


(ii)  For  contracts  awarded  in  one 
fiscal  year  and  not  effective  until  a 
subsequent  fiscal  year  (because  they  are 
contingent  on  the  availabiUty  of  funds  or 
for  other  reasons),  enter  the  date  of  the 
funds  availabiUty. 

(iii)  Enter  each  segment  as  a  two  digit 
number.  Use  01  through  12  for  January 
through  December.  For  example,  enter 
January  2, 1999  as  990102. 

(4)  Block  B4,  Completion  Date,  (i) 
Enter  the  year,  month,  and  day  of  the 
last  contract  delivery  date  or  the  end  of 
the  performance  period. 

(ii)  Enter  each  segment  as  a  two  digit 
number.  Use  01  through  12  for  January 
through  December.  For  example,  enter 
January  2.1999  as  990102. 

(5)  Block  B5.  Contractor  Identification 
Information,  (i)  Use  data  that  relates  to 
the  contractor  whose  name  and  address 
appears  in  the  contract  document  (Block 
7  of  the  SF  26,  Award/Contract;  Block  8 
of  the  SF  30,  Amendment  of  Solicitation/ 
Modification  of  Contract  Block  15A  of 
the  SF  33,  Solicitation,  Offer  and  Award; 
or  Block  9  of  the  DD  Form  1155,  Order 
for  Supplies  or  Services),  except — 

(A)  For  contracts  placed  with  the 
Small  Business  Administration  imder 
Section  8(a)  of  the  Small  Business  Act, 
use  data  that  relates  to  the  company 
that  will  be  performing  the  work. 

(B)  For  orders  placed  against  a 
contract  awarded  by  another  agency, 
also  use  data  that  relates  to  the 
company  that  will  be  performing  the 
work. 

(C)  For  Federal  supply  schedule 
orders,  use  data  that  applies  to  the 
contractor  whose  name  appears  on  the 
schedule  (not  the  data  for  Uie  agent  to 
whom  orders  may  be  sent). 

(D)  For  contracts  with  the  Canadian 
Commercial  Corporation  (CCC),  use    . 
data  for  the  appropriate  CCC  office, 
except  as  noted  in  Block  B5B. 

(ii)  Block  B5  has  seven  parts.  Some  of 
the  parts  may  not  apply  to  the  action 
being  reported. 

(A)  Block  B5A,  Establishment  Code. 
Enter  the  contractor's  9-position 
contractor  establishment  code  (see 
204.602(d)). 

(B)  Block  B5B.  Cage  Code.  Enter  the  5- 
position  commercial  and  Government 
entity  (CAGE)  code  that  identifies  the . 
contractor  plant  or  establishment  (see 
204.602(d)(ii)). 

(C)  Block  B5C,  Contractor  Name  and 
Division  Name.  Enter  the  contractor's 
name.  Include  its  division  name.  Do  not 
overflow  the  space. 

(D)  Block  B5D,  Contractor  Address. 
Enter  the  contractor's  address.  Include 
street  address  (and/or  P.O.  Box),  city/ 
town,  state/country,  and  ZIP  code,  if 
appUcable.  Do  not  overflow  the  space. 
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(E)  Block  B5E.  TIN.  Enter  the 
contractor's  taxpayer  identification 
number  (see  FAR  52.204-3).  If  the 
contractor  does  not  need  a  TIN ,  then 
leave  Block  BSE  blank. 

(F)  Block  B5F,  Parent  TIN.  Enter  the 
contractor's  parent  company  (common 
parent)  TIN  (see  FAR  52.204-3).  If  the 
contractor  does  not  have  a  parent 
company,  leave  Block  B5F  blank. 

(G)  Block  B5G.  Parent  Name.  If  a 
parent  company  TIN  is  entered  in  Block 
B5F,  enter  in  Block  B5G  the  name  of  the 
parent  company  (common  parent). 
Leave  Block  Bsic  blank  if  there  is  no 
parent  company  TIN. 

(6)  Block  B6,  Principal  Place  of 
Performance,  (i)  The  place,  or  places, 
where  the  contract  will  be  performed 
are  either  specified  by  the  Goverrunent 
or  listed  by  the  contractor  in  response  to 
the  solicitation  provision  at  FAR  52.214- 
14,  Place  of  Performance — Sealed 
Bidding,  or  FAR  52.215-20,  Place  of 
Performance.  Use  data  for  the 
contractor's  principal  place  of 
performance,  which  is  generally  the — 

(A)  Final  assembly  point  for  supply 
contracts  with  manufacturers. 

(B)  Dealer's  location  for  supply 
contracts  with  regxdar  dealers  (FAR 
22.601)  where  shipment  is  made  from 
stock. 

(C)  Subcontractor's  location  for 
supply  contracts  with  regular  dealers 
(FAR  22.601)  where  shipment  is  made 
from  a  subcontractor's  plant. 

(D)  Actual  construction  site  for 
construction  contracts. 

(E)  Planned  construction  site  for 
architect-engineer  contracts. 

(F)  Place  of  mining  for  mined  supplies. 

(G)  Place  (including  military 
installations)  where  a  service  is 
performed  for  service  contracts. 

(ii)  When  there  is  more  than  one 
location  for  any  of  paragraphs  (i)  (A) 
through  (G)  (e.g.,  more  than  one 
construction  site),  use  the  location 
involving  the  largest  dollar  amount  of 
the  acquisition.  Do  not  show  more  than 
one  location  in  Block  86. 

(iii)  If  places  of  performance  are  too 
varied  or  simply  not  known  yet,  enter 
the  contractor's  home  office  location. 

(iv)  Block  B8  has  three  parts.  Some  of 
the  parts  may  not  apply  to  the  action 
being  reported. 

(A)  Block  B6A,  City  or  Place  Code  [1] 
Complete  Block  B6A  only  when  the 
principal  place  of  performance  is  in  the 
U.S.  and  outlying  areas  (see  definition  at 
204.670-1).  Otherwise,  leave  Block  B6A 
blank. 

[2]  To  complete  Block  B6A,  look  in 
Federal  Information  Processing 
Standards  (FIPS)  PubUcation  (PUB)  55-2 
("Guideline:  Codes  for  Named  Populated 
Places,  Primary  Coimty  Divisions,  and 


Other  Locational  Entities  of  the  United 
States  and  Outlying  Areas")  and  find 
the  code  for  the  city  or  place  of  the 
principal  place  of  performance.  Enter  it 
in  Block  B6A. 

[3)  If  the  city  or  locality  is  not  listed, 
look  in  55-2  for  the  county  code  of  the 
principal  place  of  performance.  Enter 
that  in  Block  BeA.  Use  50000  for 
Washington,  DC. 

(4)  Paragraph  5.2.  Entry  Selection 
With  the  Aid  of  the  Class  Code,  of  FIPS 
PUB  55-2  will  help  in  selecting  the 
correct  code.  Sometimes,  a  class  code 
should  be  used  in  addition  to  a  place 
code  to  accurately  identify  the  place  of 
performance. 

(B)  Block  B6B.  State  or  Country  Code, 
[i)  For  places  in  the  U.S.  and  ouUying 
areas,  enter  the  numeric  state  code, 
which  can  be  found  in  FIPS  PUB  55-2  or 
FIPS  PUB  5-2,  Codes  for  the 
Identification  of  the  States,  the  District 
of  Columbia  and  the  Outlying  Areas  of 
the  United  States  and  Associated  Areas. 

{2)  For  places  outside  the  U.S.  and 
outlying  areas,  enter  the  alpha  cotmtry 
code  from  FIPS  PUB  10-3,  Countries, 
Dependencies,  Areas  of  Special 
Sovereignty,  and  Their  Principal 
Administrative  Divisions. 

(C)  Block  B6C,  City  or  Place  State  or 
Country  Name.  Enter  the  name  of  the 
principal  place  of  performance.  Do  not 
leave  Block  B6C  blank. 

(7)  Block  B7,  Type  Obligation.  Enter 
one  of  two  codes. 

(i)  Code  1 — Obligation.  Enter  code  1  if 
the  contracting  action  obligates  funds. 

(ii)  Code  2—Deobligation.  Enter  code 
2  if  the  contracting  action  deobligates 
funds. 

(8)  Block  B8.  Total  dollars.  Enter  the 
net  amount  of  funds  (whole  dollars  only) 
obligated  or  deobligated  by  the 
contracting  action.  Do  not  leave  Block 
B8  blank. 

(9)  Block  B9.  Foreign  Military  Sale. 
Enter  one  of  the  two  codes.  If  only  part 
of  the  contracting  action  is  foreign 
military  sale,  separately  report  the  parts 
(see  204.670-5(c)). 

(i)  Code  Y—Yes.  Enter  code  Y  when 
the  contracting  action  is  imder  a  foreign 
military  sales  arrangement  or  imder  any 
other  arrangement  where  a  foreign 
coimtry  or  international  organization  is 
bearing  the  cost  of  the  acquisition. 

(ii)  Code  N—No.  Enter  code  N  when 
code  Y  does  not  apply. 

(10)  Block  BIG.  Multiyear  Contract. 
Enter  one  of  the  two  codes. 

(i)  Code  K— Kes.  Enter  code  Y  when 
the  contracting  action  is  a  multiyear 
contract  under  FAR  17.1. 

(ii)  Code  N—No.  Enter  code  N  when 
code  Y  does  not  apply. 


(11)  Block  Bll,  Total  Multiyear  Value. 
(i)  Complete  Block  Bll  if  the  contracting 
action  is — 

(A)  A  multiyear  contract  (BIO  is  coded 
Y);and 

(B)  Either  a  new  letter  contract  or  a 
new  definitive  contract  (Block  Bl3  is 
coded  1, 3,  or  A).  Otherwise,  leave  Block 
Bll  blank. 

(ii)  Enter  the  estimated  multiyear 
contract  value  (whole  dollars  only). 

(12)  Block  B12,  Principal  Product  or 
Service.  Bl2  contains  five  parts. 
Complete  each  of  them.  Do  not  leave 
any  blanks. 

(i)  Block  B12A,  FSC  or  SVC  Code. 
Enter  the  4-character  federal  stock  class 
or  service  code  that  describes  the 
contract  effort.  To  find  the  code,  look  in 
Section  I  of  the  Department  of  Defense 
(DoD)  Commodities  and  Services  Codes 
Manual.  There  are  three  categories  of 
codes  to  choose  from.  In  some  cases,  use 
a  4-character  code  from  a  list  of  4- 
character  codes;  in  other  cases, 
construct  a  code  using  the  instructions 
in  the  Manual.  If  more  than  one  category 
or  code  applies  to  the  contract  action, 
enter  the  one  that  best  identifies  the 
product  or  service  representing  the 
largest  dollar  value. 

(A)  Supplies.  If  the  contracting  action 
is  for  the  purchase  (not  lease  or  rental) 
of  supplies,  enter  a  federal  supply 
classification  (FSC)  code  in  Block  B12A. 
FSC  codes  are  all  numeric.  Look  in  Part 
C  of  the  Coding  Manual.  The 
Department  of  Defense  Federal  Supply 
Classification  Cataloging  Handbooks 
H2-l,H2-2,  and  H2-3  may  also  help  with 
the  correct  4-character  code. 

(B)  Services.  If  the  contracting  action' 
is  for  services  (except  research, 
development  test  and  evaluation), 
construction,  or  lease  or  rental  of 
equipment  or  faciUties,  enter  a  service 
code  in  Block  B12A. 

(C)  Research,  Development,  Test  and 
Evaluation  (RDT&E).  If  the  contracting 
action  is  for  RDT&E  (as  defined  in  FAR 
35.001  and  235.001),  enter  an  RDT&E 
code  in  Block  B12A.  Look  in  Part  A  of 
Section  I  of  the  Coding  Manual.  All 
RDT&E  codes  should  begin  with  the 
letter  "A".  Do  not  use  an  RDT&E  code 
for — 

[1]  Purchase,  lease,  or  rental  of 
equipment  supplies,  or  services 
separately  purchased  in  support  of 
RDT&E  work,  even  if  RDT&E  funds  are 
cited  (use  instead  of  an  FSC  or  Service 
code  under  the  instructions  in 
paragraphs  (b)(12)(i)  (A)  or  (B)  of  this 
section. 

(2)  Order  under  GSA  Federal  Supply 
Schedule  contracts  (use  instead  an  FSC 
or  Service  code  under  the  instructions  in 
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paragraphs  (bHl2Ki)  (A)  or  (B)  of  this 

section. 

(ii)  Block  B12B.  DOD  Claimant  Prog. 
No.  Enter  a  code  that  identifies  the 
commodity  described  in  Block  B12E.  This 
is  called  a  Claimant  Program  Code. 
These  codes  are  in  section  III  of  the  DoD 
Commodities  and  Services  Codes 
Manual.  If  more  than  one  code  applies 
to  the  contracting  action,  enter  the  one 
that  best  identifies  the  product  or 
service  representing  the  largest  dollar 
value.  If  the  description  in  Block  B12E  is 
for — 

(A)  Research  and  development  (R&D), 
enter  the  code  that  best  represents  the 
objective  of  the  R&D.  For  example,  if  the 
objective  of  the  research  and 
development  is  a  guided  missile,  enter 
code  A20.  If  the  R&D  cannot  be 
identified  to  any  particular  objective, 
enter  code  SlO. 

(B)  Ship  repair,  inspect  and  repair  as 
necessary  (IRAN),  modification  of 
aircraft  overhaul  of  engines,  or  similar 
maintenance,  repair  or  modification 
services,  enter  the  code  that  best 
identifies  the  program. 

(C)  Equipment  rental  (including  rental 
of  automated  data  processing 
equipment),  enter  code  SlO. 

(D)  Utility  services,  enter  code  Sia 

(E)  Services  that  cannot  be  identified 
to  any  listed  program,  enter  code  SlO. 

(F)  Supplies  or  equipment  that  cannot 
be  identified  to  any  listed  program,  enter 
codeCSE. 

(iii)  Block  B12C.  System  or  Equip 
Code.  (A)  Enter  a  code  that  describes 
the  weapons  system  or  equipment 
These  codes  are  in  section  U  of  the  DoD 
Commodities  and  Services  Codes 
Manual.  If  there  is  no  code  that  applies 
to  the  contracting  action,  enter  three 
zeros.  If  more  than  one  code  applies  to 
the  action,  enter  the  one  that  best 
identifies  the  product  or  service 
representing  the  largest  dollar  value. 

(B)  If  the  contracting  action  is  funded 
by  the  Strategic  Defense  Initiative  (SDI), 
enter  code  CAA  rather  than  any  other 
code. 

(C)  Defense  Logistics  Agency 
activities  must  use  the  code  assigned  by 
the  sponsoring  service. 

(iv)  Block  B12D.  SIC  Code.  Enter  the 
standard  industrial  classification  (SIC) 
code  for  the  acquisition  (as  opposed  to 
the  SIC  of  the  manufacturer  or  dealer). 
Use  the  SIC  code  in  effect  at  the  time  of 
award.  These  codes  are  in  the  OMB 
Standard  Industrial  Classification 
Manual.  If  more  than  one  code  applies 
to  the  contracting  action,  enter  the  one 
that  best  identifies  the  product  or 
service  representing  the  largest  dollar 
value. 

(v)  Block  B12E.  Name  Description. 
Enter  the  name  or  brief  description  of 


the  commodity  or  service.  H  the 
description  is  classified,  enter  only  the 
word  "Classified."  Do  not  however,  use 
"Classified"  when  a  code  name  (e.g., 
Minuteman,  Polaris,  Trident,  Pershing, 
etc.)  or  an  identifying  program  number 
(e.g..  WS-107A)  can  be  used. 

(13)  Block  B13.  Kind  of  Contracting 
Action.  Enter  one  of  the  16  codes. 

(i)  Code  1— Initial  Letter  Contract. 
Enter  code  1  when  the  contracting 
action  is  a  new  letter  contract.  Do  not 
use  code  1  for  a  letter  modification  to  an 
existing  contract — use  code  A  instead. 

(ii)  0}de  2— Definitive  Contract 
Superseding  Letter  Contract.  Enter  code 
2  when  the  contracting  action  is  the 
definitization  of  a  letter  contract.  Do  not 
use  code  2  for  an  action  which  is  a 
definitization  of  a  letter  modification — 
use  code  A  instead. 

(iii)  Code  3 — Definitive  Contract. 
Enter  code  3  when  the  contracting 
action  is  the  first  binding  document  (i.e., 
not  a  modification)  containing  all  the 
terms  and  conditions  of  the  agreement 
Code  3  also  includes — 

(A)  Definitive  contract  awards  under 
the  Small  Business  Administration  8(a) 
program; 

(B)  Orders  from  the  procivement  list 
with  workshops  for  the  blind  or  other 
severely  handicapped;  and 

(C)  Notices  of  award. 

(iv)  Code  4— Order  Against  DoD  BOA. 
Enter  code  4  when  the  contracting 
action  is  an  order  (not  a  modification  or 
definitization  of  an  order)  against  a 
basic  ordering  agreement,  priced 
exhibit  or  production  list  entered  into 
by  a  DoD  component 

(v)  Code  5— Order  Under  DoD 
Contract.  Enter  code  5  when  the    . 
contracting  action  is — 

(A)  An  order  (not  a  modification  or 
definitization  of  an  order]  against  an 
indefinite  delivery  type  contract; 

(B)  A  job  order,  task  order,  or  the  like 
(not  a  modification  or  definitization  of 
an  order)  issued  against  a  contract 
awarded  by  a  DoD  component  where 
firm  obligations  are  created  by  issuance 
of  the  order,  or 

(C)  An  order  (not  a  modification  of  an 
order]  placed  against  DoD  contracts 
with  the  Small  Business  Administration 
under  the  8(a)  program. 

(vi)  Code  6— Order/Modification 
Under  Federal  Schedule.  Enter  code  6  if 
the  contracting  action  is  an  order,  or  a 
modification  of  an  order,  under — 

(A)  Federal  supply  schedule  contract 
(FAR  8.401): 

(B)  Veterans  Administration  supply 
schedule; 

(C)  GSA  ADP  schedule  contract;  or 

(D)  GSA  area  contract  for  utility 
services. 


(vii)  Code  7 — Order  Under  Another 
Agency's  Contract  Enter  code  7  if  the 
contracting  action  is  an  order,  or  a 
modification  of  an  order,  under  a 
contract  awarded  by  another  Federal 
agency  or  Government  corporation 
(other  than  those  in  code  6).  Do  not  use 
code  7  if  the  Federal  agency  or 
Government  corporation  is  the 
contractor  (i.e.,  is  doing  the  work) — use 
code  8  instead. 

(viii)  Code  8— Action  With  Another 
Federal  Agency.  Enter  code  8  if  the 
contracting  action  is  an  action,  or  a 
modification  of  an  action,  placed 
directly  with  another  Federal  agency  or 
Government  corporation  (e.g.. 
Government  Printing  Office,  Federal 
Printing  Office,  Federal  Prison  Industries 
(UNICOR),  Tennessee  Valley  Authority, 
or  the  Department  of  Treasury, 
Agriculture  or  Energy)  where  the 
Federal  agency  or  Government  ' 

corporation  is  acting  as  the  contractor 
(i.e.,  doing  the  work).  Do  not  use  code  8 
if  the  Federal  agency  or  Government 
corporation  is  not  doing  the  work 
itself — use  code  7  instead.  .,' 

(ix)  Code  9— Small  Purchase 
Procedure.  Enter  code  9  if  the  ; 

contracting  action —  j 

(A)  Is  in  a  designated  industry  group  1 
under  the  Small  Business  i 
Competitiveness  Demonstration  { 
Program  (204.670-9);  and                           • 

(B)  Used  small  purchase  procedures 
(see  FAR  part  13). 

(x)  Code  A — Additional  Work  (new 
agreement).  Enter  code  A  when  the 
contracting  action  is  a  bilateral 
supplemental  agreement  which — 

(A]  Adds  work  to  an  existing  contract 
(including  a  letter  contract);  and 

(B)  Required  a  justification  and 
approval  (J&A). 

(xi)  Code  B— Additional  Work  (other). 
Enter  code  B  when  the  contracting 
action  is  a  modification  of  an  existing 
contract  (including  a  letter  contract) 
which  is  not  covered  by  code  A  or  by 
codes  C  through  F.  Code  B  includes 
actions  which— 

(A)  Exercise  an  option; 

(B)  Initiate  an  incremental  yearly  buy 
under  a  multiyear  contract;  and 

(C)  Amend  a  letter  or  other  contract  to 
add  work  that  does  not  require  a  )&A. 

(xii)  Code  C— Funding  Action.  Enter 
code  C  when  the  contracting  action  is  a 
modification  (to  a  letter  or  other 
contract)  for  the  sole  purpose  of 
obligating  or  deobligating  funds. 

(A)  This  includes — 

(;)  Incremental  funding  (other  than 
incremental  yearly  buys  under  multiyear 
contracts  wldch  are  code  B); 

(2)  Increases  to  the  estimated  cost  on 
cost-reimbursement  contracts;  , 
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[3)  Repricing  actions  covering 
incentive  price  revisioiu;  and 

[4]  Economic  price  adjustments. 

(B)  This  does  not  include 
modifications  that  have  the  initial 
citation  and  obligation  of  funds  for  a 
contract  or  modification  awarded  in  one 
fiscal  year  but  not  effective  until  a 
subsequent  fiscal  year.  Code  these — 

(i)  3  if  they  are  the  initial  obligation 
for  the  acquisition,  or 

[2]  A  or  B  if  they  are  the  mitial 
obligation  for  the  modification. 

(xiii)  Code  D — Change  Order.  Enter 
code  D  when  the  contracting  action  is  a 
change  order  issued  under  the 
."Changes."  "Differing  Site  Conditions," 
or  other  similar  clauses  in  existing 
contracts. 

(xiv)  Code  E— Termination  for 
Default  Enter  code  E  if  the  contracting 
action  is  a  modification  which 
terminates  the  contract  for  default. 

(xv)  Code  F— Termination  for 
Convenience.  Enter  code  F  if  the 
contracting  action  is  a  modification 
which  terminates  the  contract  for 
convenience. 

(xvi)  Code  G — Cancellation.  Enter 
code  G  if  the  contracting  action  is  a 
modification  which  cancels  the  contract. 
Do  not  use  code  G  to  cancel  a  prior  DD 
Form  350— see  Block  Al. 

(c)  Part  C  of  the  DD  Form  350.  (1)  Part 
C  gathers  data  concerning  contracting 
procedures,  use  of  competition, 
financing,  and  statutory  requirements 
other  than  socioeconomic  (which  are  in 
PartD). 

(2)  Do  not  complete  Part  C  if  the 
contracting  action  is — 

(i)  A  foreign  military  sale,  i.e.,  Block 
B9  (Foreign  Military  Sale)  is  coded  Y 
(Yes);  or 

(ii)  An  action  with  another  Federal 
agency,  i.e.,  Block  Bl3  (Kind  of 
Contracting  Action)  is  coded  8  (Action 
With  Another  Federal  Agency). 

(3)  In  completing  Part  C,  the  codes  to 
be  used  describe  either  the  contracting 
action  being  reported  or  the  original 
contract  depending  on  the  codes 
reported  for  "Kind  of  Contracting 
Action"  in  Block  B13.  The  following 
chart  provides  overall  instructions. 
There  are  some  exceptions  for  various 
Part  C  blocks.  These  are  listed  at  the 
beginning  of  the  instructions  for  the 
block. 
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*lf  there  are  no  codes  tor  ttw  original  contract 
because  a  DO  Form  350  «*as.  not  required  at  the 
time,  the  original  action  is  no  kxiger  available,  the 
definition  of  the  original  code  hat  oianged,  or  a  data 
element  has  been  added  to  the  system  after  the 
original  contract  report,  then  use  codes  that  descritM 
the  contracting  action  being  reported. 

(4)  Complete  Part  C  blocks  as 
foUows — 

(i)  Block  Cl,  Synopsis.  Enter  one  of 
the  two  codes. 

(A)  Code  Y—Yes.  Enter  code  Y  if  a 
synopsis  of  the  proposed  action  was 
prepared  and  transmitted  to  the 
Commerce  Business  Daily  in  accordance 
with  FAR  subpart  5.2. 

(B)  Code  N—No.  Enter  code  N  if  a 
synopsis  was  not  prepared. 

(ii)  Block  C2,  Reason  Not  Synopsized. 
Enter  one  of  the  two  codes  if  Block  Cl  is 
"N."  Otherwise,  leave  Block  C2  blank. 

(A)  Code  A— Urgency.  Enter  code  A  if 
the  action  was  not  synopsized  due  to 
tu^ency  (see  FAR  6.302-2). 

(B)  Code  B— Other  than  Urgency. 
Enter  code  B  if  the  action  was  not 
synopsized  due  to  some  other  reason. 

(iii)  Block  C3,  Extent  Competed.  Enter 
one  of  the  four  codes.  As  an  exception 
to  the  chart  in  paragraph  (c](3]  of  this 
subsection,  when  Block  B13  is  coded  6, 
enter  code  A  in  Block  C3. 

(A)  Code  A — Competed  Action.  Enter 
code  A  when — 

(7)  The  contracting  action  is  an  action 
imder  a  Federal  schedule  contract 
(Block  BIS  is  coded  6). 

(2)  Competitive  procedures  were  used 
to  fiilfill  the  requirement  for  full  and 
open  competition  (FAR  6.1). 


{3)  Full  and  open  competition 
procedures  after  exclusion  of  sources 
were  used  in  order  to  establish/ 
maintain  alternative  sources,  to  set 
aside  an  acquisition  for  smaU  business, 
or  to  compete  section  8(a)  awards  (FAR 
6.2). 

[4]  Statutory  authorities  for  other  than 
full  and  open  competition  were  used 
(FAR  subpart  6.3)  and  more  tlxan  one 
offer  was  received  (if  only  one  offer  was 
received,  use  code  D). 

(5)  Contracting  action  resulted  from  a 
contract  awarded  prior  to  the 
Competition  in  Contracting  Act  that 
used  two-step  sealed  bidd^  or  other 
sealed  bidding,  or  that  was  negotiated 
competitively. 

(B)  Code  B—Not  A  vailable  for 
Competition.  Enter  code  B  for — 

(!)  Awards  for  utilities  or  utility 
systems  when  only  one  supplier  can 
furnish  the  service  (FAR  6.302-l(b](3]). 

[2]  Brand  name  commercial  products 
for  authorized  resale. 

[3)  Acquisitions  authorized  or 
required  by  statute  to  be  awarded  to  a 
specific  source  pursuant  to  FAR  6.302- 
5(b)(2)  or  (4),  e.g.,  qualified  nonprofit 
agencies  for  the  blind  or  other  severely 
handicapped  (see  FAR  subpart  8.7)  or 
8(a)  program  (see  FAR  subpart  19.8). 

(4)  International  agreements. 

[S]  Other  contract  actions  where  the 
Deputy  Assistant  Secretary  of  Defense, 
Procurement  (DASD(P)]  has  determined 
that  there  is  no  opportimity  for 
competition. 

Note:  Even  though  part  C  is  not  completed 
for  foreign  military  sales  or  actions  with 
another  Federal  agency,  the  database  will 
automatically  include  these  actions  in  the 
category  of  not  available  for  competition. 

(C)  Code  C— Follow-on  to  Competed 
Action.  Enter  code  C  when  the  action 
pertains  to  an  acquisition  placed  with  a 
particular  contractor  to  continue  or 
augment  a  specific  competed  program 
where  such  placement  was  necessitated 
by  prior  acquisition  decisions. 

(D)  Code  D—Not  Competed.  Enter 
code  D  when  codes  A,  B,  or  C  do  not 
apply. 

(iv)  Block  C4,  Sea  Transportation. 
Enter  one  of  the  three  codes.  As  an 
exception  to  the  chart  in  paragraph 
(c)(3]  of  this  subsection,  when  Block  Bl3 
is  coded  7,  leave  Block  C4  blank. 

(A)  Code  Y—Yes— Positive  Response 
to  DFARS  252.247-7023.  Enter  code  Y 
when  the  contractor's  response  to  the 
clause  at  252.247-7023,  Extent  of 
Transportation  of  Supplies  by  Sea, 
indicates  the  contractor  anticipates  that 
some  of  the  supplies  being  provided  may 
be  transported  by  sea. 
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(B)  Co<h  N—No—NegaUvt  Response 
to  DPARS  25Z247-7023.  Enter  code  N 
«^en  the  contractor's  response  to  the 
clause  at  252^47-7023  indicates  that  the 
contractor  anticipates  that  none  of  the 
supplies  being  provided  will  be 
transported  by  sea. 

(C)  Code  U— Unknown— No  Response 
or  Clause  Not  Included  in  Solicitation. 
Enter  code  U  when  the  contractor  did 
not  complete  the  representation  at 
252.247-7023  or  die  solicitation  did  not 
include  it 

(v)  Block  C5.  Type  of  Contract  (A)  If 
the  action  is  a  letter  contract  enter  the 
code  that  describes  the  type  of  contract 
the  letter  contract  will  become  when  it 
is  deflnitiied. 

(B)  If  there  is  more  than  one  type  of 
contract  involved  in  the  contracting 
action,  enter  the  code  that  matches  the 
type  with  the  most  dollars.  If  die  type 
with  the  least  dollars  exceeds  $500,00a 
fill  out  separate  DD  Forms  350  (with 
different  report  numbers)  for  each  type. 

[C]  Enter  one  of  the  11  codes — 

[I]  Code  A— Fixed  Price 
Redetermination. 

(2)  Code  I— Firm  Fixed  Price. 
(J)  Code  K-^ixed  Price  Economic 
Price  Adjustment 
[4]  Code  Lr— Fixed  Price  Incentive. 
(5)  Code  R— Cost  Plus  Award  Fee. 
{$)  Code  &— Cost  Contract 
[7]  Code  T— Cost  Sharing. 
[8]  Code  U— Cost  Plus  Fixed  Fee. 
[9]  Code  V— Cost  Plus  Incentive  Fee. 
(10)  Code  Y— Time  and  Materials. 

[II)  Code  Z— Labor  Hour. 

(vi)  Block  C6,  Number  of  Offerors 
Solicited.  Enter  one  of  the  two  codes.  As 
an  exception  to  tVe  chart  in  paragraph 
(c)(3)  of  this  subsection— 
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data  01  rtw  Compatitton  in  Contracting  Act),  laava 
BkxkCe  blank. 

(A)  Code  1—One.  Enter  code  1  if  only 
one  offeror  was  solicited. 

(B)  Code  2— More  than  one.  Enter 
code  2  if  more  than  one  offeror  was 
solicited. 

(vii)  Block  C7,  Number  of  Offers 
Received.  Enter  one  of  the  two  codes. 
As  an  exception  to  the  chart  in 
paragraph  (c)(3]  of  this  subsection — 
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Stock  C7  Wank. 

(A)  Code  1—One.  Enter  code  1  if  only 
one  offer  was  received. 

(B)  Code  2— More  than  one.  Enter 
code  2  if  more  than  one  offer  was 
received. 

(viii)  Block  C8.  Solicitation 
Procedures.  (A)  Enter  the  code  that — 

(1)  Describes  the  competitive 
procedures  used  (Codes  A  through  K); 

(2)  Indicates  that  competitive 
procedures  were  not  required  (Code  M); 
or 

(3)  Indicates  that  competitive 
procedures  were  excepted  (Code  N). 
(Report  the  reason  for  the  exception  in 
Block  C9). 
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tha  original  contract.* 


*N  tha  original  comract  raaultad  tram  a  soHdUUon 
iaauad  batora  April  1,  1965  (La.,  batora  Iha  affecliva 
data  ol  ttia  CompaWton  in  Contracting  Act),  laava 
Btock  C8  biwik. 

"K  tha  contracting  actton  ia  a  daSvery  order 
undarwi  indadnlla  quMitity  oontact.  and  tha  indaft- 
nMa  quwMity  contract  doaa  not  maat  ttw  condNions 
m  FAR  6.601(a).  aniar  ttw  Btock  C8  ooda  that 
daacribas  tha  contracting  action  bair«g  raportad. 

(B)  Enter  one  of  the  12  codes — 

{!)  Code  A— Full  and  Open 
Competition — Sealed  Bid.  Enter  code  A 
if  the  action  resulted  from  an  award 
pursuant  to  FAR  6.102(a). 

[2)  Code  B—Full  and  Open 
Competition — Competitive  Proposal. 
Enter  code  B  if  the  action  resulted  from 
an  award  pursuant  to  FAR  6.102(b). 

[3)  Code  C—Full  and  Open 
Competition — Combination.  Enter  code 
C  if  the  action  resulted  from  an  award 
using  a  combination  of  competitive 
procedures  (e.g.,  two-step  sealed 
bidding)  pursuant  to  FAR  6.102(c). 

[4)  Code  D— Architect-Engineer.  Enter 
code  D  if  the  action  resulted  ixom 
selection  of  sources  for  architect- 
engineer  contracts  pursuant  to  FAR 
6.102(d)(1). 

[5)  Code  E— Basic  Research.  Enter 
code  E  if  the  action  resulted  from 


competitive  selection  of  basic  research 
proposals  pursuant  to  FAR  6.102(d)(2). 

(e)  Code  F— Multiple  Award 
Schedule.  Enter  code  F  if  the  action  is  an 
award  of  a  mtdtiple  award  schedule 
pursuant  to  FAR  6.102(d)(3)  or  an  order 
against  such  a  schedule. 

(7)  Code  G— Alternate  Source — 
Reduced  Cost.  Enter  code  G  if  the  action 
resulted  from  use  of  procedures  to 
reduce  overall  cost  pursuant  to  FAR 
e.202(a)(  1). 

[S)  Code  H— Alternate  Source — 
Mobilization.  Enter  code  H  if  the  action 
resulted  frvm  use  of  procedures  for 
having  a  facility  available  for  national 
defense  or  industrial  mobilization 
pursuant  to  FAR  6.202(a)(2). 

[9)  Code /—Alternate  Source— Eng/ 
R&D  Capability.  Enter  code  I  if  die. 
action  resulted  from  use  of  procedures 
for  establishing  or  maintaining  an 
essential  engineering,  research,  or 
development  capability  pursuant  to  FAR 
6.202(a)(3). 

{10)  Code  K—Set  Aside.  Enter  code  K 
if  the  action  resulted  from  any: 

(i)  Set-aside  for  small  business    - 
concerns  (FAR  6.203  including  small 
business  innovation  research  (SBIR) 
actions  and  awards  to  blind  or  other 
severely  handicapped  organizations 
which  were  participating  in  a  set-aside 
for  small  business  concerns  (see  FAR 
19.501(k)). 

(//)  Set-aside  for  small  disadvantaged 
business  concerns  (206.203). 

(Hi)  Total  or  partial  set-asides 
(including  portions  of  broad  agency 
announcements  (BAAs))  for  historically 
black  colleges  and  universities  of 
minority  institutions  (see  206.203  and 
235.016). 

(iv)  Competition  among  section  8(a) 
firms  under  FAR  19.805  (report 
noncompetitive  8(a)  awards  as  code  N). 

(11)  Code  M— Otherwise  Authorized 
by  Statute.  Enter  code  M  if  using 
contracting  procedures  that  are 
expressly  authorized  by  statute  and  not 
addressed  in  FAR  Part  6.302-5  (see  FAR 
6.001(b)).  Do  not  use  code  M  for  statutes 
addressed  in  FAR  6.302-5  (instead  use 
code  N  in  this  Block  and  code  5A  in 
Block  C9). 

(12)  Code  N— Other  Than  Full  and 
Open  Competition.  Enter  code  N  if  the 
action  resulted  bom  use  of  other  than 
full  and  open  competition  pursuant  to 
FAR  subpart  6.3.  This  includes  awards 
to  qualified  nonprofit  agencies  for  the 
blind  or  other  severely  handicapped 
(NIB/NISH  or  other  workshops)  or 
noncompetitive  awards  to  the  Small 
Business  Administration  tmder  section 
8(a)  of  the  Small  Business  Act  (FAR 
6.302-5(b). 
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(be)  Block  C9l  Authority  for  Other 
Than  Full  and  Open  CompeUtion.(A)  As 
an  exception  to  the  chart  in  paragraph 
(c)(3)  of  this  subsection— 


If  Btock  B13 
Iacodad: 

Than: 

B.  C.  D.  E. 
F.Q 

Enlar  ttta  Btock  C9  ooda  for  tha  origi- 
nal contract* 

*lf  tw  original  oonkaet  laauMad  Iram  a  aolicltation 
iaauad  before  April  1. 1965  (La.,  before  the  effective 
data  of  the  Competitton  in  Contracting  Act),  leave 
Block  CSUm*. 

(B)  Enter  one  of  the  15  codes  if  Block 
C8  is  coded  "N."  OUierwise,  leave  Block 
C9  blank. 

(1)  Code  lA — Unique  Source.  Enter 
code  lA  if  the  action  was  justified 
pursuant  to  FAR  e.302-l(b)(l). 

(2)  Code  IB— Follow-on  Contract 
Enter  code  IB  if  the  action  was  justified 
pursuant  to  FAR  6.30Z-l(aK2)(u). 

(3)  Code  IC— Unsolicited  Research 
Prop.  Enter  code  IC  if  the  action  was 
justified  pursuant  to  FAR  6.302- 
l(aK2Ki). 

(4)  Code  ID— Intent/Data  Rights. 
Enter  code  ID  if  action  was  justified 
pursuant  to  FAR  e.302-l(b)(2). 

(5)  Code  IE— Utilities.  Enter  codelE 
if  action  was  justified  pursuant  to  FAR 
6.302-l(bK3). 

(6)  Code  IF— Standardization.  Enter 
code  IF  if  action  was  justified  pursuant 
toPAR6.302-l(b)(4). 

(7)  Code  IG—Only  One  Source- 
Other.  Enter  code  IG  if  the  action  was 
justified  pursuant  to  FAR  6.302-1  in  a 
situation  other  than  the  examples  cited 
in  codes  lA  throti]^  IP. 

(8)  Code  2A — (Agency.  Enter  code  2A 
if  action  was  justified  pursuant  to  FAR 
6.902-2. 

(£f)  Code  3A— Mobilization.  Enter 
code  3A  if  action  was  justified  pursuant 
to  FAR  0.302-3(a)(2)(i). 

(10)  Code  3B— Essential  R»D 
Capability.  Enter  code  3B  if  action  was 
justified  punuant  to  PAR  6.302- 
3(a)(2)(ii)). 

(11)  Code  4A — International 
Agreement  Enter  code  4A  if  action  was 
justified  pursuant  to  PAR  6.302-4. 

(12)  Code  SA — Authorized  by  Statute. 
Enter  code  5A  if  action  was  justified 
pursuant  to  FAR  6J02-5(aM2){i). 

(13)  Code  5B— Authorized  Resale. 
Enter  code  SB  if  action  was  justified 
pursuant  to  FAR  0.302-6(a)(2)(ii). 

(14)  Code  8A— National  Security. 
Enter  code  6A  if  action  was  justified 
pursuant  to  PAR  0J02-6. 

(15)  Code  7A— Public  Interest  Enter 
code  7A  if  action  was  taken  pursuant  to 
FAReJ02-7. 

(x)  Block  ClQ,  Subject  to  Labor 
Standards  Statutes.  Enter  one  of  the  five 
codes.  As  an  exception  to  the  chart  in 


paragraph  (c)(3)  of  diis  subsection,  when 
Block  B13  is  coded  6,  leave  Block  ClO 
blank. 

(A)  Code  A-Walsh-Healy  Act 
Manufacturer.  Enter  code  A  when  the 
contracting  action  is  subject  to  the 
provisions  of  FAR  22.6  and  the  offeror 
represents  that  it  is  a  manufacturer. 

(B)  Code  B—Walsh-Healy  Act 
Regular  Dealer.  Enter  code  B  when  the 
contracting  action  is  subject  to  the 
provisions  of  FAR  22.6,  and  the  offeror 
represents  that  it  is  a  regular  dealer. 

(C)  Code  C— Service  Contract  Act 
Enter  code  C  when  the  contracting 
action  is  subject  to  the  provisions  of  the 
Service  Contract  Act  (see  PAR  Part  37). 

(D)  Code  D— Davis-Bacon  Act  Enter 
code  D  when  the  contracting  action  is 
subject  to  the  Davis-Bacon  Act  (see  FAR 
22.40»-l). 

(E)  Code  Z—Not  Subject  to  Above. 
Enter  code  Z  when  the  contracting 
action  is  not  subject  to  any  of  the 
statutory  requirements  in  paragraphs 
(A)  throu^  (D). 

(xi)  Bloat  Cll,  Certified  Cost  or 
Pricing  Data.  Enter  one  of  the  diree 
codes.  As  an  exception  to  the  chart  in 
paragraph  (cK3)  of  this  subsection,  when 
Block  B13  is  coded  6  or  7,  leave  Block 
Cll  blank. 

(A)  Code  Y— Yes— Obtained  Enter 
code  Y  when  certified  cost  or  pricing 
data  were  obtained  fat  the  contracting 
action  (see  FAR  15.804-2). 

(B)  Code  N— No— Not  Obtained  Enter 
code  N  when  certified  cost  or  pricing 
data  were  not  obtained  because  data 
were  not  required  (see  FAR  15.804-2)  or 
an  exemption  was  granted  (see  FAR 
15.804-3  (aHg)). 

(C)  Code  W—Not  Obtained— Waived 
Enter  code  W  when  certified  cost  or 
pricing  data  were  not  obtained  because 
the  requirement  was  waived  (see  PAR 
15.804-3(1)  and  DFARS  215.804-3(1)). 

(xii)  Block  ClZ  Contract  Financing. 
Enter  one  of  the  five  codes.  As  an 
exception  to  the  chart  in  paragraph 
(c)(3)  of  this  subsection,  when  Block  B13 
is  coded  7,  enter  the  code  for  the  action 
being  reported. 

(A)  Code  A— FAR  Gause  52.232-16. 
Enter  code  A  if  the  contracting  action 
contains  the  clause  at  FAR  52.232-16 
(Progress  Payments). 

(B)  Code  B— DFARS  Clause  252.232- 
7003.  Enter  code  B  if  the  contracting 
action  contains  the  clause  at  252.232- 
7003,  Flexible  Progress  Payments. 

(C)  Code  C— Percentage  of 
Completion  PP.  Enter  code  C  if  the 
contracting  action  provides  for  progress 
payments  based  on  percentage  or  stage 
of  completion,  which  is  only  permitted 
on  contracts  for  construction,  for 
shipbuilding,  or  for  ship  conversion, 
alteration,  or  repair  (see  232.102(e)(2)). 


(D)  Code  D— Unusual  PP  or  AP.  Enter 
code  D  if  the  action  provides  imusual 
progress  pajrments  or  advance  payments 
(see  FAR  subpart  32.4  and  32.501-2). 

(E)  Code  Z—None  of  the  Above.  Enter 
code  Z  if  codes  A  through  D  do  not 
apply. 

(xiii)  Block  CIS,  Foreign  Trade  Data. 
(A)  The  term  "United  States"  (U.S.).  as 
used  in  Block  Cl3  excludes  the  Trust 
Territory  of  Palau  (see  204.670-1  for 
definition  of  United  States  and  ouUying 
areas). 

(B)  As  an  exception  to  the  chart  in 
paragraph  (c)(3)  of  this  subsection— 


MBtocfc 
B13iB 

»-  -« 

vOOW 

There 

6 

7 

Enlar  Sw  ooda  for  tha  aefien  being 
Npivtad  bat  laM*  Btock  CiSC 
UMk. 

Enlar  tie  ooda  tor  Sw  original  corv 
SM.  but  laeM  Btock  ClX  bl«*. 

(C)  Block  CJSA.  Number  of  Offerors. 
Enter  the  number  of  offers  of  foreign  end 
products  as  defined  in  FAR  2S  or 
services  performed  by  foreign  concerns. 
If  zero,  enter  0;  if  9  or  greater  than  9, 
enter  9. 

P)  Block  C13B.  Buy  American  Act 
Percent  Difference.  (J)  If  the  contracting 
action  is  with  a  fim  offering  a  domestic 
end  product  and  award  to  the  firm 
resulted  bom  use  of  the  evaluation 
factor  under  the  Buy  American  Act 
(225.105-70),  enter  the  percent  difference 
between  the  award  price  and  the  lowest 
price  for  a  ftveign  end  product  Compute 
the  percent  as  follows: 

Award  Price 

MINUS:  Lowest  price  for  a  foreign  end 

product 
Subtotal 
Divided  by:  Lowest  price  for  a  foreign  end 

product  Buy  American  Act  percent 

difference 

[2)  iuiter  the  percentage  as  a  two 
positiun  whole  number  (e.g.,  for  5%, 
enter  05;  for  11%.  enter  11). 

(3)  Enter  two  zeros  (00)  if  the 
evaluation  factcff  was  not  use. 

(E)  Block  C13C.  Place  of  Manufacture. 
Complete  Block  C13C  only  if  the 
contracting  action  is  for  a  foreign  end 
product  or  a  service  provided  by  a 
foreign  concern.  Otherwise,  leave  Block 
CISC  blank. 

( /)  Code  A— United  States  Enter  code 
A  if  the  contracting  action  is  for — 

(/)  A  foreign  end  product  that  is 
manufactured  in  the  United  States  but 
still  determined  to  be  foreign  because  50 
percent  or  more  of  the  cost  of  its 
components  is  not  mined,  produced,  or 


6184 


Fedaral  Ragtoter  /  Vol  se.  No.  31  /  Thur»day.  February  14.  1991  /  Proposed  Rulea 


manufactured  inside  the  United  States 
or  inside  qualifying  countries;  or 

(/i)  Services  performed  in  the  United 
States  by  a  foreign  concern. 

[2)  Code  B—Foreigiu  Enter  code  B  if 
the  contracting  action  is  for— 

(/)  Any  other  foreign  end  product;  or 

(//)  Services  performed  by  a  foreign 
concern  outside  the  United  States 

(F)  Block  C13D.  Country  of  Origin 
Code. 

[1)  Complete  Block  C13D  only  if  Block 
C13C  is  code  E  Otherwise,  leave  Block 
C13D  blank.  

[2)  Enter  the  code  from  FIPS  PUB  10-3 
(Countries,  Dependencies,  Areas  of 
Special  Sovereignty,  and  Their  Principal 
Administrative  Divisions)  that  identifies 
the  country  where  the  foreign  product  is 
coming  from  or  the  foreign  company 
providing  the  services  is  located.  If  more 
than  one  foreign  country  is  involved, 
enter  the  code  of  the  foreign  country 
with  the  largest  doUar  value. 

(d)  Part  D  of  the  DD  Form  35a  (1)  Part 
D  gathers  data  on  the  various 
socioeconomic  programs  that  apply  to 
Defense  acquisitions. 

(2)  Do  NOT  complete  part  D  if  the 
contracting  action  is  a: 

(i)  Foreign  military  sale.  i.e.,  Blodc  B9 
(Foreiffs  Military  Sale)  is  coded  Y  (Yes); 

(ii)  Order/modification  under  a 
Federal  schedule,  i.e..  Item  B13  (Kind  of 
Contracting  Action)  is  coded  6  (Order/ 
Modification  Under  Federal  Schedule); 
or 

(iii)  Action  with  another  Federal 
agency.  Le..  Item  BIS  (Kind  of 
Contracting  Action)  is  coded  8  (Action 
With  Another  Federal  Agency). 

(3)  Determine  the  status  of  the 
concern  (e.g.,  size  and  ownership),  by 
referring  to  FAR/DFARS  part  19. 

(4)  In  completing  part  D,  the  codes  to 
be  used  des^be  either  the  contracting 
action  being  reported  or  the  original 
contract  depending  on  the  codes 
reported  in  B13  (Kind  of  Contracting 
Action).  The  following  chart  explains 
what  the  part  D  codes  are  supposed  to 
describe.  There  are  a  few  exceptions  for 
various  part  D  Blocks;  the  exceptions 
are  listed  at  the  beginning  of  the 
instructions  for  the  individual  blocks. 


B13iK 
Cods 


MMLMW 
Contract 
DoSnMw  Confesci— 

Snwrwtfnq  LtHf 

Confeact. 
OmwUratarDoO 

BOA. 


ThanuaaSM 

Block  D  oodo  for 

ttw 


Action  being 
raportad 

AcSonbIng 
raporlKL 

Aclion  iMinQ 
raportad. 

AcSonbaing 


N  Block 

ThanuaaSw 

BIS  la: 

TWa 

Blook  0  ooda  tor 

Coda 

ft* 

S 

Ordar  Undar  DoO 
CoMrad  Originsl 

UMNIU.  . 

6 

Ordar/ModWclton 

Laawa  al  o(  Part 

Undar  FMam 

OMank. 

Schadula. 

7 

Ordar  Undar 

Original 

Anotttar 

contract* 

Aganc/s 

OomrKL 

e 

Action  WMh 

taawa  al  o(  Pwt 

OblMk. 

Agancy. 

9 

SmMPwctwaa 

AcSonbaing 

Ptt)c«lur^ 

raportad. 

A 

ArddNtonal  work 

Adtonbamg 

(naw  agraamant). 

raportMl 

B 

MmOnm  WOrK 

Original 

(oewr). 

oomract* 

C 

RnSngAcSon. 

Original 
oonlract* 

D 

Changs  Ordar... 

Original 
oonnct* 

E 

Twfflinition  fof 

Original 

CMauK. 

F 

Ttnninillon  lof 

OrigM 

ConwwocA. 

contract* 

G 

Canoaflatton.     „... 

Original 
contract* 

N  Ihara  ara  no  codaa 
a  00  Fonn  390 
twy.  »>a  original  artton  la  no 
dalinMion  of  tna  original  coda  haa 


nr  vw  ongviai  comract 
wm  not  raquirad  at  Iha 


traport 
Kaon  b 


oradata 


tha  coneacSng 

(5)  Complete  part  D  blocks  as 
foUows — 

(i)  Block  Dl.  Type  of  Business.  Enter 
one  of  the  eight  codes. 

(A)  Code  A— Small  Disadvantaged 
Business  Performing  in  United  States 
Enter  code  A  if  the  contractor  is  an  SDB 
concern  as  defined  in  219.001  and  the 
place  of  performance  is  within  the 
United  States  and  outlying  areas. 

(B)  Code  B— Other  Small  Business 
Performing  in  United  States  Enter  code 
B  if  Uie  contractor  is  a  small  business 
concern  as  defined  in  FAR  19.001,  other 
than  a  small  disadvantaged  business 
concern,  and  the  place  of  performance  is 
within  the  United  States  and  outlying 
areas. 

(C)  Code  C— Large  Business 
Performing  in  United  States  Enter  code 
C  if  the  contractor  is  a  domestic  large 
business  concern,  and  the  place  of 
performance  is  within  the  United  States 
and  outlying  areas. 

(D)  Code  D— Workshop  for  the  Blind 
or  Severely  Handicapped.  Enter  code  D 
if  the  contractor  is  a  woikshop  for  the 
blind  or  other  severely  handicapped 
(FAR  8.701),  and  the  place  of 
performance  is  within  the  United  States 
and  outlying  areas. 

(E)  Coide  F— Hospital.  Enter  code  F  if 
the  contractor  is  a  hospital,  and  the 
place  of  performance  is  within  the 
United  States  and  outlying  areas. 


(F)  Code  L— Foreign  Concern  Entity. 
Enter  code  L  if  the  contractor  is  a 
foreign  concern,  the  Canadian 
Commercial  Corporation,  or  a  non  U.S. 
chartered  nonprofit  institution. 

(G)  Code  M— Domestic  Firm 
Performing  Outside  United  States.  Enter 
code  M  if  the  contractor  is-a  domestic 
concern  or  a  domestic  nonprofit 
institution  and  the  place  of  performance 
is  outside  the  United  States  and  outlying 
areas. 

(H)  Code  N— Historically  Black 
Colleges  and  Universities  or  Minority 
Institution  (HBCU/MI).  Enter  code  H  if 
the  contractor  is  an  HBCU/MI  as 
defined  at  252.226-7000  and  the  place  of 
performance  is  within  the  United  States 
and  outlying  areas. 

(I)  Code  P— Other  Educational.  Enter 
code  P  if  the  contractor  is  an 
educational  institution  which  does  not 
qualify  as  an  HBCU/MI,  and  the  place 
of  performance  is  within  the  United 
States  and  outlying  areas. 

0)  Code  Z— Other  Nonprofit  Enter 
code  Z  if  the  contractor  is  a  nonprofit 
institution  (defined  in  FAR  31.701)  which 
does  not  meet  any  of  the  criteria  in 
codes  A  through  I  and  the  place  of 
performance  is  in  the  United  States  and 
outlying  areas. 

(ii)  Block  DZ  Reason  Not  Awarded  to 
Small  Disadvantaged  Business 
(SDBJ.Enler  one  of  the  five  codes  when 
Block  Dl  is  coded  B  or  C.  Otherwise 
leave  D2  blank.  As  an  exception  to  the 
chart  in  paragraph  (d)(4)  of  this 
subsection,  when  Block  B13  is  coded  7, 
enter  code  Z  in  Block  D2. 

(A)  Code  A— No  Known  SDB  Source. 
Enter  code  A  when  applicable. 

(B)  Code  B—SDB  Not  Solicited.  Enter 
code  B  when  there  was  a  known  SDB 
source  but  it  was  not  solicited. 

(C)  Code  C—SDB  Solicited  No  Offer. 
Enter  code  C  when  an  SDB  was  solicited 
but  it  did  not  submit  an  ofier  or  its  offer 
was  not  sufficient  to  cover  the  total 
quantity  requirement  so  it  received  a 
separate  award  for  the  quantify  offered. 

(D)  Code  D—SDB  Solicited  Offer  Not 
Low.  Enter  code  D  when  an  SDB  offer 
was  not  the  low  offer  or  an  SDB  was  not 
willing  to  accept  award  of  a  partial 
small  business  set-aside  portion  of  an 
action  at  the  price  offered. 

(E)  Code  2^— Other  Reason.  Enter  code 
Z  when  an  SDB  submitted  an  offer  but 
did  not  receive  an  award  for  a  reason 
other  than  those  in  code  C  or  D. 

(iii)  Block  D3,  Reason  Not  Awarded  to 
Small  Business  (SB).  Enter  one  of  the 
five  codes  when  Block  Dl  is  coded  C. 
Otherwise  leave  D3  blank.  (The  term 
"SmaU  Business"  includes  small 
disadvantaged  businesses.)  As  an 
exception  to  the  chart  in  paragraph 
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(d)(4)  of  this  subsection,  when  Block  B13 
is  coded  7,  enter  code  Z  in  Block  D3. 

(A)  Code  A — No  Known  SB  Source. 
Enter  code  A  when  applicable. 

(B)  Code  B—SB  Not  Solicited.  Enter 
code  B  when  there  was  a  known  small 
business  source  but  it  was  not  soUcited. 

(C)  SB  Solicited  No  Offer  Enter  code 
C  when  a  small  business  concern  was 
solicited  but  it  did  not  submit  an  offer  or 
its  offer  was  not  sufficient  to  cover  the 
total  quantify  requirement  so  it  received 
a  separate  award  for  the  quantify 
offered. 

(D)  Code  D—SB  Solicited  Offer  Not 
Low.  Enter  code  D  when  a  small 
business  offer  was  not  the  low  or  most 
advantageous  offer  or  a  small  business 
concern  was  not  willing  to  accept  award 
of  a  set-aside  portion  of  an  action  at  the 
price  offered  by  the  Government. 

(E)  Code  Z—Other  Reason.  Enter  code 
Z  when  a  small  business  submitted  an 
offer  but  did  not  receive  an  award  for 
reasons  other  than  those  in  code  C  or  D. 

(iv)  Block  D4,  Preference  Program.  As 
an  exception  to  the  chart  in  paragraph 
(d)(4)  of  this  subsection,  when  Block  13 
is  coded  7,  enter  the  code  describing  the 
original  contract  for  Blocks  D4A,  D4B, 
and  D4D;  enter  the  code  describing  the 
action  being  reported  for  Block  IMC;  and 
leave  Block  D4E  blank.  If  there  are  no 
codes  for  the  original  contract  because  a 
DD  Form  350  was  not  required  at  the 
time,  the  original  action  is  no  longer 
available,  the  definition  of  the  original 
code  has  changed,  or  a  data  element  has 
been  added  to  the  system  after  the 
original  contract  report,  use  codes  that 
describe  the  contracting  action  being 
reported. 

(A)  Block  D4A,  Type  of  SB  Set-Aside. 
Enter  one  of  the  five  codes. 

[1)  Code  A — None.  Enter  code  A  if 
there  was  no  small  business  set-aside 
(FAR  19.502).  Note  that  set-asides  for 
historically  black  colleges  and 
universities  and  minorify  institutions 
(HBCUs/MIs)  are  not  small  business 
set-asides.  Use  code  A  for  HBCU/MI 
set-asides  and  complete  Block  IMC. 

(2)  Code  B— Total  SB  Set-Aside.  Enter 
code  B  if  the  action  was  a  total  set-aside 
for  small  business  (FAR  19.502-2)  or  the 
action  resulted  from  the  Small  Business 
Innovation  Research  Program. 

(J)  Code  C— Partial  SB  Set-Aside. 
Enter  code  C  if  the  action  was  a  partial 
set-aside  for  small  business  (219.502-3). 

[4)  Code  D— Combined  SB/Labor 
Surplus  Area  Set-Aside.  Do  not  use  this 
code. 

(5)  Code  E— Total  SDB  Set-Aside. 
Enter  code  E  if  the  action  was  a  total 
set-aside  for  small  disadvantaged 
businesses  (219.502-2-70). 

(e)  Code  Y— Small  Emerging  Business 
Set-Aside.  Enter  code  Y  if  the  action  is 


an  emerging  small  business  set-aside 
under  $25,000  within  a  designated 
industry  group  under  the  Small  Business 
Competitiveness  Demonstration 
Program  (see  FAR  subpart  19.10  and 
204.670-9). 

[7]  Code  Z— Small  Business-Small 
Purchase  Set-Aside.  Enter  code  Z  if  the 
action  is  reserved  exclusively  for  small 
business  concerns  pursuant  to  FAR 
13.105  and  is  in  a  designated  industry 
group  under  the  Small  Business 
Competitiveness  Demonstration 
Program  (204.670-9). 

(B)  Block  D4B—Type  of  SDB  Set- 
Aside/SDB  Preference.  Enter  one  of  the 
five  codes,  even  if  Block  IMA  is  coded  E. 

(1)  Code  A — None.  Enter  code  A  if  no 
SDB  preference  was  given  or  award  was 
not  to  an  SDB. 

[2]  Code  B— Section  8(a).  Enter  code  B 
if  die  contract  was  awarded  to  the  Small 
Business  Administration  (SBA)  under 
Section  6(a)  of  the  Small  Business  Act 
(FAR  19.8). 

[3]  Code  C— Total  SDB  Set-Aside. 
Enter  code  C  if  the  action  was  an  SDB 
set-aside  (219.502-2-70)  and  award  was 
to  an  SDB. 

[4]  Code  D—SDB  Evaluation 
Preference — Unrestricted.  Enter  code  D 
if  the  action  was  unrestricted  but  an 
SDB  received  an  award  as  a  result  of  an 
evaluation  preference  (subpart  219.70). 

(5)  Code  E—SDB  Preferential 
Consideration — Partial  SB  Set-Aside. 
Enter  code  E  if  the  action  was  a  partial 
set-aside  for  small  business  and 
preferential  consideration  resulted  in  an 
award  to  an  SDB  (219.502-3). 

(C)  Block  D4C— HBCU/MI  Set-Aside. 
Enter  one  of  the  three  codes. 

(1)  Code  A — None.  Enter  code  A  if  the 
action  was  not  set-aside  for  HBCUs  or 
Mis. 

[2]  Code  B—HBCU  or  Ml— Total  Set- 
Aside.  Enter  code  B  if  the  action  was  a 
total  set-aside  for  HBCUs  and  Mis 
(226.7003). 

(J)  Code  C—HBCU  or  MI— Partial 
Set-Aside.  Enter  code  C  if  the  action 
was  a  partial  set-aside  for  HBCUs  or 
Mis  under  a  broad  agency 
announcement  (235.016). 

(D)  Block  D4D— Other  Preference 
Program.  Two  of  the  codes  are  no  longer 
used.  Enter  either  code  A  or  Z. 

[1)  Code  A — Directed  to  Workshops. 
Enter  code  A  for  an  action  with  a 
workshop  for  the  blind  or  a  workshop 
for  the  other  severely  handicapped  or  an 
item  on  the  Procurement  List  which  was 
awarded  under  FAR  subpart  8.7. 

[2)  Code  B— Partial  Labor  Surplus 
Area  (LSA)  Set-Aside.  Do  not  use  this 
code. 

[3]  Code  C—Tie  Bid  LSA  Preference. 
Do  not  use  this  code. 


[4]  Code  Z—None  of  the  Above.  Enter 
code  Z  when  code  A  does  not  apply. 

(E)  Block  D4E,  Premium  Percent  [1) 
Complete  Block  IME  if  Block  D4B  is 
coded  C  D,  or  E,  or  Block  IMC  is  coded 
B  or  C.  Otherwise  leave  Block  IME 
blank. 

[2)  C.alculate  the  premium  percentage 
per  219.202-5  and  enter  it  as  a  three-digit 
number  rounded  to  the  nearest  tenth, 
e.g.,  enter  7.55%  as  076.  If  no  premium 
was  paid,  enter  three  zeros  (000). 

(E)  Block  D&— Ethnic  Group.  [1) 
Complete  Block  D5  if  the  action  is  with 
an  SDB.  Otherwise  leave  it  blank. 

[2]  As  an  exception  to  the  chart  in 
paragraph  (d)(4)  of  this  subsection, 
when  Block  Bl3  is  coded  7,  enter  the 
code  for  the  action  being  reported. 

[3]  Enter  the  code  from  the  following 
list  which  corresponds  to  the  ethnic 
group  marked  by  the  contractor  in  the 
solicitation  provision  at  252.219-7001 
(Small  Disadvantaged  Business  Concern 
Representation  (DoD  Contracts]]. 

(i)  Code  A — Asian-Indian  American. 

[ii]  Code  B — Asian-Pacific  American. 

[Hi]  Code  C— Black  American. 

[iv)  Code  D — Hispanic  American. 

(v)  Code  E— Native  American. 

[vi]  Code  F— Other  certified. 

[vii]  Code  Z — No  representation. 

(F)  Block  D6,  Women-Owned  Small 
Business.  Enter  one  of  the  three  codes. 

(1)  Code  Y—Yes.  Enter  code  Y  if  the 
response  to  FAR  52.219-3  (Women- 
Ovmed  SmaU  Business  Representation) 
indicates  that  it  is  a  woman-owned 
small  business. 

(2)  Code  N—No.  Enter  code  N  if  the 
contractor's  response  to  FAR  52.219-3 
indicates  that  it  is  not  a  woman-owned 
small  business. 

(3)  Code  U— Uncertified.  Enter  code  U 
if  the  information  is  not  available 
because  the  contractor  did  not  complete 
the  representation  under  FAR  52.219-3. 

(G)  Block  D7— Small  Business 
Innovation  Research  (SBIR)  Program. 
Enter  one  of  the  three  codes.  As  an 
exception  to  the  chart  in  paragraph 
(d)(4)  of  this  subsection,  when  Block  Bl3 
is  coded  7,  leave  Block  D7  blank. 

(1)  Code  A— Not  a  SBIR  Phase  I-IL 
Enter  code  A  if  the  action  is  not  in 
support  of  a  Phase  I  or  n  SBIR  Progr£un. 

[2)  Code  B—SBIR  Program  Phase  I 
Action.  Enter  code  B  if  the  action  is 
related  to  a  Phase  I  contract  in  support 
of  the  SBIR  Program. 

(5)  Code  C—SBIR  Program  Phase  II 
Action.  Enter  code  C  if  the  action  is 
related  to  a  Phase  II  contract  in  support 
of  the  SBIR  Program. 

(H)  Block  D8.  Subcontracting  Plan- 
SB.  SDB,  orHBCU/ML  Enter  one  of  the 
four  codes. 
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[1]  Code  A—Plan  Not  included.  No 
Subamtracting  Possibilities.  Enter  code 
A  if  a  subcontracting  plan  was  not 
included  in  the  contract  because 
subcontracting  possibilities  do  not  exist 
(FAR  19.706-2(c)). 

[2f\  Code  B—Plan  Not  Required.  Enter 
code  B  if  no  subcontracting  plan  was 
required  (because  the  action  did  not 
meet  the  dollar  thresholds  in  FAR 
ig.702(b)). 

(J)  Code  C—Plan  Required,  Incentive 
Not  Included.  Enter  code  C  if  the  action 
includes  a  subcontracting  plan,  but  does 
not  include  additional  incentives  (FAR 
19.708(c)). 

[4]  Code  D—Plan  Required,  Incentive 
Included.  Enter  code  D  if  the  action 
includes  a  subcontracting  plan  and  also 
includes  additional  incentives  (FAR 
19.70e(c).  219.708(c)]. 

(1)  Block  D9,  Demonstration  Test 
Program.  Enter  one  of  the  two  codes.  As 
an  exception  to  the  chart  in  paragraph 
(d)(4)  of  this  subsection,  when  Block  B13 
is  coded  5,  7,  R  C  D.  E,  F,  or  G,  enter 
code  N  in  Block  D9. 

{1)  Code  Y—Yea.  Enter  code  Y  if  this 
is  an  action  with  a  U.S.  business 
concern,  in  either  the  four  designated 
industry  groups  or  the  ten  targeted 
industry  categories  under  the  Small 
Business  Competitiveness 
Demonstration  Program  (FAR  19.10  and 
219.10).  where  the  principal  place  of 
performance  is  in  the  U.S.  or  outlying 
areas. 

[2)  Code  N—Na  Enter  code  N  if  code 
Y  does  not  apply. 

(J)  Block  DIO.  Size  of  Small  Business. 
[1]  Complete  Block  DlO  only  when  Block 
D9  is  coded  HT  and  the  contractor  is  a 
small  business  (Block  Dl  is  coded  A  or 
B).  Otherwise,  leave  Block  DlO  blank. 

[2)  As  an  exception  to  the  chart  in 
paragraph  (d)(4)  of  this  subsection, 
when  Block  Bl3  is  coded  7,  enter  the 
code  for  the  action  being  reported. 

(J)  Enter  the  code  of  the  size  of  the 
business  as  represented  by  the 
contractor  in  the  solicitation  provision 
at  FAR  52.219-19,  Small  Business 
Concern  Representation  for  the  Small 
Business  Competiveness  Demonstration 
Program. 

(K)  Block  Dlt,  Emerging  Small 
Business.  [1]  Complete  this  item  only  if 
Block  09  is  coded"Y"  and  die 
contracting  action  is  in  one  of  the  four 
designated  industry  groups.  Otherwise, 
leave  Block  D9  blank. 

[2]  As  an  exception  to  the  chart  in 
paragraph  (d)(4).  when  Block  B13  is 
coded  7,  enter  the  code  for  the  action 
being  reported. 

[3]  Enter  one  of  the  two  codes. 

li)  Code  Y—Yes.  Enter  code  Y  if  the 
contractor  represents  in  the  provision  at 
FAR  52.219-7019.  Small  Business 


Concern  Representation  for  the  Small 
Business  Competitiveness 
Demonstration  Program,  that  it  is  an 
emerging  small  business  concern. 
[ii)  Code  N—No.  Enter  code  N  if  code 

Y  does  not  apply. 

(e)  Part  E  of  the  DD  Form  35a  Part  E 
gathers  data  on  specialized  items  that 
may  not  become  permanent  reporting 
elements. 

(1)  Block  El,  Contracted  Advisory  and 
Assistance  Services.  Enter  one  of  the 
two  codes. 

(i)  Code  Y—Yes.  Enter  code  Y  if  the 
action  includes  any  contracted  advisory 
and  assistance  services  (CAAS)  as 
defined  in  FAR  37.2. 

(ii)  Code  N—Na  Enter  code  N  if  code 

Y  does  not  apply. 

(2)  Block  E2,  Set-Aside  Value,  (i) 
Complete  Block  E2  only  if  the 
contracting  action  is  with  a  public  or 
private  organization  for  the  blind  or 
other  severely  handicapped  and  was 
awarded  as  a  result  of  the  organization's 
participation  in  a  total  or  partial  small 
business  set-aside  (FAR  19.501(k)). 
Otherwise,  leave  Block  E2  biarjc. 

(ii)  Enter  the  dollar  amount  (i.e.. 
contract  face  value)  of  the  set-aside 
portion  of  the  award.  Use  whole  dollars 
(e.g.,  enter  $9,226.39  as  $0,226). 

(3)  Block  E3.  Next  Low  Offer,  (i) 
Complete  Block  E3  only  if  Block  E2  is 
completed.  Otherwise,  leave  Block  E3 
blank. 

(ii)  Enter  the  difference  between  the 
award  price  to  the  organization  for  the 
blind  or  other  severely  handicapped  and 
the  offered  price  from  the  small  business 
firm  that  would  have  been  the  low 
offeror  if  organizations  for  the  blind  or 
other  severely  handicapped  had  not 
participated  in  the  acquisition.  Enter  the 
amount  in  whole  dollars  (e.g..  enter 
$325.13  as  $325). 

{A)  Blocks  E4  Through  E8.  Reserved. 
Leave  these  items  blank  unless  agency 
regulations  specify  otherwise. 

(f)  Part  F  of  the  DD  Form  350.  Part  F 
identifies  the  reporting  official. 

(1)  Block  Fl,  Name  of  Contracting 
Officer  or  Representative.  Type  the 
name  (Last.  First.  Middle  Initial)  of  the 
contracting  officer  or  representative. 

(2)  Block  F2,  Signature.  The  person 
identified  in  Block  Fl  must  sign. 

(3)  Block  F3.  Telephone  Number. 
Enter  the  telephone  number  (with  area 
code)  for  the  individual  in  Block  Fl. 
Installations  %vith  Automatic  Voice 
Network  (AUTOVON)  must  enter  the 
AUTOVON  number. 

(4)  Block  F4.  Date.  Enter  date 
(YYMMDD)  that  the  DD  Form  350 
Report  is  submitted.  Use  two  digits  for 
each  segment;  use  01  through  12  for 
January  through  December.  For 


example,  enter  January  2, 1999  as 
990102. 

(g)  Special  Instructions  for  DD  Forms 
350  on  Actions  of  $25,000  or  Less  Under 
the  Small  Business  Competitiveness 
Demonstration  Program.  (1)  Policy  on 
when  a  DD  Form  350  ;s  required  en- 
actions of  $25,000  or  less  under  the 
Small  Business  Competitiveness 
Demonstration  Program  is  in  204.670-9. 

(2)  In  general,  complete  these  DD 
Forms  350  using  the  "regular" 
instructions  in  paragraphs  (a)  through  (!) 
of  this  subsection.  However,  there  are 
exceptions  for  certain  blocks.  The 
following  matrix  tells  which  apply. 
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253J204-71    DO  Form  1057,  monthly 
contracting  summary  of  actions  $25,000  or 
less. 

(a)  Scope  of  subsection.  Policy  on  use 
of  a  DD  Form  1057  is  in  204.670.  This 
subsection  253.204-71  contains 
instructions  on  completion  of  the  DD 
Form  1057. 

(1)  Report  actions  in  the  month  they 
are  awarded,  issued,  executed,  or 
placed,  except — 

(i)  When  the  price  of  an  order  or  call 
cannot  be  determined  when  it  is  placed, 
coimt  the  action  and  its  dollars  when  it 
is  paid. 

(ii)  Count  the  following  actions  when 
the  voucher  is  paid  (count  each  voucher 
as  one  action)-— 

(A)  Meals  and  lodging. 

(B)  Automatic  deliveries,  e.g.,  bread, 
milk,  and  ice  cream. 

(iii)  The  Navy  FaciUties  Engineering 
Command  shall  use  departmental 
procedures  to  report  vouchers  it 
processes  on  Naval  shore  establishment 
contracts  for  electricity  and  gas. 

(2)  Enter  all  dollar  amounts  in  whole 
dollars  only.  Do  not  enter  cents.  If  the 
net  amount  is  a  decrease,  enter  a  minus 
sign  (— )  immediately  preceding  the 
amotmt  to  indicate  a  credit  entry.  Do  not 
enter  parentheses. 

(b)  Definitions.  For  purposes  of  this 
subsection — 

Delivery  Orders — CSA  Federal 
Supply  Schedules  means  only  orders, 
and  modifications  of  such  orders,  under 
Federal  supply  schedules  awarded  by 
an  agency  other  than  GSA  or  DoD. 

Delivery  Orders — Other  Federal 
Supply  Schedules  means  only  orders, 
and  modifications  of  such  orders,  tmder 
Federal  supply  schedules  awarded  by 
an  agency  other  than  GSA  or  DoD. 


Delivery  Orders— All  Others  means 
orders,  and  modifications  of  such 
orders,  under  basic  ordering  agreements 
(BOAs)  or  indefinite  delivery  contracts. 

Other  Contracting  Actions  means  all 
actions  that  do  not  meet  the  definitions 
in  this  paragraph  (b)  of  a  delivery  order. 

Small  Purchase  Procedures  is  defined 
in  FAR  part  13.  It  includes  purchase 
orders  and  orders  tmder  blanket 
purchase  agreements  (BPAs). 

(c)  Section  A,  general  information — 
(1)  Block  1,  Report  for  Month  Ending. 
Enter  the  last  day  of  the  month  in  which 
the  report  is  submitted.  Enter  it  as  year, 
month,  and  day,  using  a  two  digit 
niunber  for  each  segment  and  01  through 
12  for  January  through  December.  For 
example,  for  the  month  ending  April 
30,1999,  enter  990430. 

(2)  Block  2,  Contracting  Office.  Enter 
sufficient  detail  to  establish  the  identity 
of  the  contracting  office  submitting  the 
report  in  Blocks  2  a  and  b. 

(3)  Block  3,  Reporting  Office  Code. 
Enter  the  code  assigned  to  the 
contracting  office  by  the  departmental 
data  collection  point  in  204.67-8. 

(d)  Section  B,  contracting  actions — (1) 
Block  1,  Tariff  or  Regulated 
Acquisitions.  Enter  the  number  and 
dollar  value  of  contracting  actions 
(including  modifications  that  will  also 
be  reported  in  Block  8)  with  tariff  or 
regulated  industries  (industries  with  sole 
sotu^e  and  service  rates  which  are  fixed 
or  adjusted  by  a  Federal,  State,  or  other 
public  regulatory  body). 

(2)  Block  2,  Foreign/Interagency.  (i) 
Enter  the  total  niunber  and  dollar  value 
of  contracting  actions  (including 
modifications  that  will  also  be  reported 
in  Block  8)— 

(A)  For  foreign  military  sales  (EMS)  or 
other  arrangement  where  the  foreign 
government  or  international 
organization  is  paying  all  or  part  of  the 
cost  of  the  action. 

(B)  Placed  directly  with  foreign 
governments  tmder  the  terms  of  an 
international  agreement,  e.g.,  base 
maintenance  performed  with  the  foreign 
government  acting  as  the  contractor 
(any  other  actions  directly  with  foreign 
governments  go  on  Line  B5). 

(C)  With  another  Federal  agency  or 
Government  corporation,  e.g.,  Federal 
Prison  Industries. 

(ii)  Enter  the  subtotals  in  Blocks  2  a 
and  b  for  the  number  and  dollar  value  of 
contracting  actions,  including 
modifications  that  will  also  be  reported 
in  Block  8  for— 

(A)  Block  2a,  FMS/Intemational 
Agreements.  Enter  subtotals  for 
paragraphs  (d)(2](i)  (A)  and  (B)  of  this 
subsection. 


(B)  Block  2b,  Action  with  Another 
Federal  Agency.  Enter  subtotal  for 
paragraph  (d)(2)(i)(C)  of  this  subsection. 

(3)  Block  3,  Small  Business,  (i)  Enter 
the  total  niunber  and  total  dollar  value 
of  contracting  actions  (including 
modifications  which  will  also  be 
reported  in  Block  8)  where  the — 

(A)  Contractor  is  a  small  business 
concern;  and 

(B)  Place  of  performance  is  in  the  U.S. 
and  outlying  areas  (see  204.670-1). 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  of  contracting  actions 
(including  modifications  that  will  also 
be  reported  in  Block  8)  for— 

(A)  Block  3a,  Small  Purchase 
Procedures. 

(B)  Block  3b,  Delivery  Orders— GSA 
FSS. 

(C)  Block  3c  Delivery  Orders— Other 
FSS. 

P)  Block  3d,  Delivery  Orders— Other. 
•(E)  Block  3e,  Other  Contracting 
Actions. 

(4)  Block  4,  Large  Business,  (i)  Enter 
the  total  number  and  dollar  value  of 
contracting  actions  (including 
modifications  which  will  also  be 
reported  in  Block  8)  where  the — 

(A)  Contractor  is  a  large  business 
concern;  and 

(B)  Place  of  performance  is  in  the  U.S. 
and  outlying  areas. 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  of  contracting  actions 
(including  modifications  that  will  also 
be  reported  in  Block  8)  for — 

(A)  Block  4a,  Small  Purchase 
Procedures. 

(B)  Block  4b,  Delivery  Orders— GSA 
FSS. 

(C)  Block  4c,  Delivery  Orders— Other 
FSS. 

(D)  Block  4d,  Delivery  Orders — Other. 

(E)  Block  4e,  Other  Conti-acting 
Actions. 

(5)  Block  5,  Domestic  or  Foreign 
Entities  Performing  Outside  the  United 
States  (i)  Enter  the  total  number  and 
dollar  value  of  contracting  actions    . 
(including  modifications  tibat  will  also 
be  reported  in  Block  8)  where  the  place 
of  performance  is  outside  the  United 
States  and  outlying  areas  (see  204.607- 
1).  This  includes  actions  placed  directiy 
vfith  a  foreign  government  that  are  not 
under  international  agreements  (see 
paragraph  (d)(2)(i)(B)  of  this  subsection). 
It  does  not  matter  whether  the 
contractor  is  domestic  or  foreign. 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  of  actions  (including 
modifications  that  will  also  be  reported 
in  Block  8)  for— 

(A)  Block  5a,  Small  Purchase 
Procedures. 
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(B)  Block  5b,  Delivery  Ordere— GSA 
FSS. 

(C)  Block  5c  Delivery  Orders— Other 
FSS. 

(D)  Block  5d.  Delivery  Orders— Other. 

(E)  Block  5e,  Other  Contracting 
Actions. 

(6)  Block  6,  Educational  Nonprofit 
and  Other,  (i)  Enter  the  total  number 
and  dollar  value  of  contracting  actions 
(including  modifications  that  will  also 
be  reported  in  Block  8)  with — 

(A)  Educational  institutions; 

(B)  Not-for-profit  and  nonprofit 
institutions  (defined  in  FAR  31.107): 

(C)  Organizations  for  the  blind  and 
other  severely  handicapped:  and 

(D)  Any  other  entities  not  listed  in 
Blocks  1  through  5. 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  of  contracting  actions 
(including  modifications  that  will  also 
be  reported  in  Block  8)  for— 

(A)  Block  ea.  Small  Purchase 
Procedures. 

(B)  Block  6b,  Delivery  Orders— GSA 
FSS. 

(C)  Block  6c  Delivery  Orders— Other 
FSS. 

(D)  Block  6d.  Delivery  Orders— Other. 

(E)  Block  6e.  Other  Contracting 
Actions. 

Use  this  Block  8e  to  report  actions 
with  organizations  for  the  blind  and 
other  severely  handicapped. 

(7)  Block  7.  Total  Contracting  Actions. 
(i)  Add  Blocks  1  through  6  and  enter  the 
totals  in  Block  7.  Do  not  add  in  the 
subtotals  from  the  Sub-blocks  in  2 
through  6. 

(ii)  If  directed  by  department /agency 
procedures,  also  enter  the  subtotals  for 
the  number  and  dollar  value  of 
contracting  actions  for — 

(A)  Block  7a,  Small  Purchase 
Procedures. 

(B)  Block  7b,  Delivery  Orders— GSA 
FSS. 

(C)  Block  7c,  Delivery  Orders— Other 
FSS. 

(D)  Block  7d.  Delivery  Orders— Other. 

(E)  Block  7e,  Other  Contracting 
Actions. 

[V\  Block  8,  Total  Modifications 
Excluding  Small  Purchase  Procedures. 
Enter  the  total  number  of  actions  and 
dollar  value  of  contracting  actions 
which  are  modification  actions.  This 
includes  modifications  to  delivery 
orders  or  other  contracting  actions 
which  also  may  be  counted  in  other 
lines  in  section  B. 

(e)  Section  C,  Extent  Competed— {\) 
Block  1.  Competed. 

(i)  Enter  the  total  number  and  dollar 
value  of  contracting  actions  which  were 
competed. 

(A)  Include  in  Block  1— 


(1)  Actions  not  subject  to  Competition 
in  Contract  Act  (CICA)  (see  FAR  6.001) 
where  at  least  two  quotations  or  offers 
were  received: 

[2)  Small  business-small  purchase  set- 
asides  over  the  competition  and  price 
reasonableness  threshold  in  FAR 
13.106(a); 

[3]  Actions  where  competitive 
procedures  were  used  to  fulfill  the 
requirement  for  full  and  open 
competition  (FAR  subpart  6.1); 

(4)  Actions  where  full  and  open 
competition  was  provided  for  after 
exclusion  of  sources,  in  order  to 
establish/maintain  alternative  sources 
or  to  set  aside  an  acquisition  for  small 
business  (FAR  subpart  6.2); 

(5)  Actions  where  statutory 
authorities  for  other  than  full  and  open 
competition  (FAR  subpart  6.3)  were  used 
and  more  than  one  offer  was  received, 
except — 

(/)  Actions  with  the  Federal  Prison 
Industries  under  FAR  6.302-5(b)(l), 
authorized  or  required  by  statute,  are 
not  reported  any  place  in  section  c  (see 
paragraph  (e)(l)(B)(J)  of  this 
subsection);  and 

[ii)  Actions  under  FAR  6.302-5(b)  (2) 
or  (4),  which  are  reported  in  section  C, 
Block  2. 

[6]  Actions  resulting  from  a  contract 
awarded  competitively  before  CICA 
(including  two-step  formal  advertising): 

(7)  Delivery  orders/modifications 
under  a  federal  supply  schedule:  and 

[8]  Section  8(a)  awards  competed 
under  FAR  6.204. 

(B)  Do  not  include — 

(;]  Actions  that  meet  the  criteria  for 
Section  C,  Block  2: 

[2]  Actions  awarded  under  the 
authority  of  FAR  6.302-5(b)  (2)  or  (4). 
authorized  or  required  by  statute  (report 
these  in  Section  C,  Block  2): 

[3)  Actions  reported  in  section  B, 
Blocks  1  and  2,  including  actions  with 
the  Federal  Prison  Industries  (these  are 
not  reported  any  place  in  section  C  as 
they  are  coded  automatically  by  the 
data  base). 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  of  contracting  actions 
for — 

(A)  Block  la.  Small  Business 
Concerns. 

(B)  Block  lb.  Large  Business  Concerns. 

(C)  Block  Ic,  Domestic  or  Foreign 
Entities  Performing  Outside  the  U.S. 

(D)  Block  Id,  Educational,  Nonprofit  ft 
Other. 

(2)  Block  2,  Not  A  vailable  for 
Competition,  (i)  Enter  the  total  number 
and  dollar  value  of  contracting  actions 
which  were  not  available  for 
competition. 

(A)  Include  in  Block  2— 


[1]  Actions  for  brand  name 
commercial  products  for  authorized 
resale; 

[2)  Actions  authorized  or  required  by 
statute  to  be  awarded  to  a  specific 
source  or  through  another  agency  in 
accordance  with  FAR  6.302-5(b)  (2)  or 
(4);  e.g.,  actions  with  qualified  nonprofit 
agencies  for  the  blind  or  other  severely 
handicapped  and  noncompetitive  8(a) 
actions; 

(3)  Actions  (including  modifications) 
below  $1,000; 

[4]  Other  contract  actions  where  the 
Deputy  Assistant  Secretary  of  Defense 
(Procurement)  has  determined  that  there 
is  no  opportunity  for  competition. 

(B)  Do  not  include  any  actions 
reported  in  section  B,  Blocks  1  or  2  (e.g., 
actions  with  regulated  monopolies, 
actions  under  foreign  military  sales  or 
international  agreements,  and  actions 
with  another  Federal  agency  or 
Government  corporation).  They  are  not 
reported  any  place  in  section  C  as  the 
data  base  automatically  codes  them  as 
not  available  for  competition. 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  of  contracting  actions 
for — 

(A)  Block  2a,  Small  Business 
Concerns. 

(B)  Block  2b,  Large  Business  Concerns. 

(C)  Block  2c,  Domestic  or  Foreign 
Entities  Performing  Outside  the  U.S. 

(D)  Block  2d,  Educational,  Nonprofit 
and  Other. 

(3)  Block  3.  Not  Competed,  (i)  Enter 
the  total  number  and  dollar  value  of 
contracting  actions  which  were  not  - 
competed,  i.e.,  any  actions  not  reported 
in  Blocks  1  or  2.  Do  not  include  actions 
reported  in  section  B,  Blocks  1  or  2  as 
these  are  not  .reported  any  place  in 
section  C. 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  of  actions  for — 

(A)  Block  3a,  Small  Business 
Concerns. 

(B)  Block  3b,  Large  Business  Concerns. 

(C)  Block  3c,  Domestic  or  Foreign 
Entities  Performing  Outside  the  U.S. 

(D)  Block  3d,  Educational,  Nonprofit  ft 
Other. 

(f)  Section  D,  research,  development, 
test,  &■  evaluation  actions. — (1)  Block  1, 
Small  Business.  Enter  the  total  number 
and  dollar  values  of  RDT&E  actions  with 
small  business  concerns.  Do  not  include 
actions  for  supplies  or  services  in 
support  of  RDT&E  work  that  do  not 
require  the  contractor  to  perform 
RDT&E. 

(2)  Block  2,  Large  Business.  Enter  the 
total  number  and  dollar  value  of  RDT&E 
actions  with  large  business  concerns.  Do 
not  include  actions  for  supplies  or 
services  in  support  of  RDTftE  work  that 
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do  not  require  the  contractor  to  perform 
RDT&E. 

(3)  Block  3,  Domestic  or  Foreign 
Entities  Performing  Outside  the  U.S. 
Enter  the  total  number  and  dollar  value 
of  RDT&E  actions  where  the  principal 
place  of  performance  is  outside  the  U.S. 
or  outlaying  areas  (see  204.670-1).  Do 
not  include  actions  for  supplies  or 
services  in  support  of  RDT&E  work  that 
do  not  require  contractor  to  perform 
RDT&E. 

(4)  Block  4,  Historically  Black 
Colleges  &  Universities  or  Minority 
Institutions  (HBCU/MI).  Enter  the  total 
number  and  dollar  value  of  RDT&E 
actions  with  HBCUs  or  Mis.  Do  not 
include  actions  for  supplies  or  services 
in  support  of  RDT&E  that  do  not  require 
the  contractor  to  perform  RDT&E. 

(5)  Block  5.  Other  Entities.  Enter  the 
total  number  and  dollar  value  of  RDT&E 
actions  that  were  not  reported  in  Blocks 
1  through  4.  Do  not  include  actions  for 
supplies  or  services  in  support  of 
RDT&E  that  do  not  require  the 
contractor  to  perform  RDT&E. 

(g)  Section  E,  selected  socioeconomic 
statistics.^!)  Block  1.  Small  Business 
(SB)  Set-Aside,  (i)  Enter  the  total 
number  and  dollar  value  of  contracting 
actions  which  were  small  business  set- 
aside  actions. 

(ii)  Enter  the  subtotals  for  the  number 
and  total  dollar  value  of  actions  for— 

(A)  Block  la,  SB-Small  Purchase  Set- 
Aside.  Enter  actions  pursuant  to  FAR 
13.105. 

(B)  Block  lb.  SB  Set-Aside.  Enter 
actions  pursuant  to  FAR  19.502. 

(C)  Block  Ic  Combined  SB/Labor 
Surplus  Area  Set-Aside.  (Do  not  use  this 
code.) 

(iii)  If  the  action  is  an  emerging  small 
business  set  aside  (FAR  19.1002),  use  the 
most  appropriate  sub-block. 

(2)  Block  2,  Small  Disadvantaged 
Business  (SDB)  Actions,  (i)  Enter  the 
total  number  and  dollar  value  of  actions 
which  were  small  disadvantaged 
business  actions. 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  for — 

(A)  Block  2a,  Through  SBA-Section 
8(a).  Enter  actions  with  the  Small 
Business  Administration  pursuant  to 
Section  8(a)  of  the  Small  Business  Act 
(FAR  19.8). 

(B)  Block  2b,  SDB  Set-Aside/SDB 
Preference.  Enter  actions  resulting 
from — 

(1)  A  set-aside  for  small 
disadvantaged  business  (SDB)  (219.502- 
2-70): 

{2)  Application  of  an  SDB  evaluation 
preference  (219.70);  or 

(J)  SDB  preferential  consideration 
(219.502-3). 


(C)  Block  2c  SB-Small  purchase  Set- 
Aside. 

Enter  actions  under  FAR  13.105  where 
award  is  to  an  SDB,  but  a  preference 
was  not  applied. 

(D)  Block  2d,  SB  Set-Aside. 

Enter  actions  under  FAR  19.502  where 
award  is  to  an  SDB,  but  a  preference 
was  not  applied  nor  was  preferential 
consideration  given. 

(E)  Block  2e,  Other. 

Enter  actions  not  reported  in  Blocks 
2a  through  d. 

{Z)  Block  3,  Woman-Owned  Small 
Business.  Enter  total  niunber  and  dollar 
value  of  contracting  actions  with 
womenowned  small  businesses. 

(4)  Block  4,  HBCU/MI.  Enter  the  total 
number  and  dollar  value  of  contracting 
actions  with  HBCU/MIs  pursuant  to 
subpart  226.7a 

(5)  Block  5,  Sheltered  Workshop. 
Enter  the  total  number  and  dollar  value 
of  contracting  actions  with  a  woricshop 
for  the  blind  or  a  workshop  for  the 
severely  handicapped  for  supplies  or 
services  from  the  prociuement  list 
pursuant  to  FAR  subpart  8.7. 

(6)  Block  ft  Labor  Surplus  Area  Set- 
Aside.  Do  not  use  this  Block. 

(h)  Section  F,  small  purchase 
procedures — dollar  value  ranges.  Enter 
in  each  of  the  dollar  ranges  the  total 
number  and  dollar  value  of  contracting 
actions  which  used  small  purchase 
procedures  (FAR  part  13). 

(i)  Section  G,  remarks  and 
authentication.  (1)  Block  1,  Remarks. 
Enter  any  remarks  applicable  to  this 
report. 

(2)  Block  2.  Contracting  Officer. 

(i)  Block  2a,  Typed  Name.  Type  the 
name  (last,  first,  middle  initial)  of  the 
contracting  officer  or  representative. 

(ii)  Block  2b,  Signature.  The  person 
identified  in  Block  2a  must  sign. 

(iii)  Block  2c,  Telephone  Number. 
Enter  the  telephone  number  (with  area 
code)  of  the  person  identified  in  Block 
2a.  Installations  with  Automatic  Voice 
Network  (AUTOVON)  must  enter  their 
AUTOVON  number. 

(3)  Block  3,  Date  Report  Submitted. 
Enter  the  date  (YYMMDD)  that  the  DD 
Form  1057  is  submitted.  Use  two  digits 
for  each  segment:  use  01  through  12  for 
January  through  December.  For 
example,  enter  January  2, 1999  as 
990102. 

100.  Sections  253.215  and  253.215-70 
are  added  to  read  as  follows: 

§253.215    Contracting  by  negotiation. 

§253.215-70    DO  Form  1547,  Racord  of 
walgMMl  guidelinM  appHcattoa 

(a)  Use  the  DD  Form  1547  as 
prescribed  in  215.970. 


(b)  General  instructions.  (1)  Report 
amoimts  as  they  relate  to  the  price  of 
the  contract  action  without  regard  to 
funding  status  (e.g.,  amounts  obligated). 

(2)  Express  all  dollar  values  to  the 
nearest  whole  value  (e.g.. 
$200,008.55 = $200,009). 

(3)  Express  all  percentages  to  the 
nearest  hundredth  or  thousandth  as 
appropriate  (e.g..  interest  rate — 8.25%  or 
8.257%). 

(4)  If  the  contracting  office  is  exempt 
from  reporting  to  the  DoD  management 
information  system  on  profit  and  fee 
statistics  (see  253.215-70(d)).  do  not 
complete  Blocks  1. 4,  5, 6.  7, 8. 9, 10. 11, 
or  12. 

(5)  R^wrt  an  option  amount  for 
additional  quantities  as  a  separate 
contract  action  when  exercised. 

(6)  Even  though  fixed-price  type 
contract  actions  are  negotiated  on  the 
basis  of  total  price,  prepare  the 
negotiation  summary  portion  of  the  DD 
Form  1547  showing  the  contracting 
officer's  best  estimates  of  cost  and 
profit. 

(7)  Ensure  compliance  with  215.871-5. 

(8)  For  indefinite  delivery-type 
contracts,  prepare  a  consolidated  DD 
Form  1547  for  annual  requirements 
exceeding  $500,000. 

(9)  Prepare  a  consolidated  DD  Form 
1547  when  multiple  profit  rates  apply  to 
a  single  negotiation. 

(c)  Specific  instructions  for 
completion  ofDD  Form  1547.  (1)  Block 
1 — Report  No.  Enter  the  four-digit  local 
control  number  followed  by  a  dash  and 
the  last  two  digits  of  the  fiscal  year  (e.g., 
0004-90  for  4th  action  in  fiscal  year 
1990).  Each  field  contracting  office 
participating  in  profit  reporting  shall 
establish  a  control  system  for 
consecutively  numbering  completed  DD 
Forms  1547.  Always  start  with  0001  at 
the  beginning  of  each  fiscal  year  and 
always  use  four  digits.  This  number  will 
identify  the  specific  DD  Form  1547  in 
DoD's  management  information  system 
and  will  be  used  for  follow-up  actions. 

(2)  Block  2 — Basic  Procurement 
Instrument  Identification  No.  Enter  the  ■ 
identifying  contract  number  assigned 
per  204.70.  (Block  Bl  of  the  DD  350). 

(3)  Block  3— SPUN.  Enter  the 
supplemental  procurement  instrument 
identification  number  for  supplemental 
agreements  or  other  modifications, 
assigned  per  204.70,  (Block  B2  of  the  DD 
350). 

(4)  Block  4— Date  of  Action,  (i)  Year. 
Enter  the  last  two  digits  of  the  year  the 
action  was  negotiated  (e.g.,  90  for  1990). 

(ii)  Month.  Enter  the  two  digit  number 
for  the  month  the  action  was  negotiated 
(e.g.,  09  for  September). 
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(5)  Block  5— Contracting  Office  Code. 
Enter  the  code  assigned  the  contracting 
office  per  OoO  Procurement  Coding 
Manual,  Volume  m,  (Block  A3  of  the  DD 
350). 

(6)  Block  6— Name  of  Contractor. 
Enter  the  contractor's  name  (including 
division  name),  (Block  B5C  of  the  DD 
350). 

(7)  Block  7— DUNS  Number  Enter  the 
contractor  establishment  code  number, 
(Block  B5A  of  the  DD  350). 

(8)  Block  8— Federal  Supply  Code. 
Enter  the  code  used  in  Block  B12A  of  the 
DD350. 

(9)  Block  9—DOD  Claimant  Program. 
Enter  the  code  used  in  Block  B12B  of  the 
DD350. 

(10)  Block  10— Contract  Type  Code. 
Enter  the  appropriate  code — 


FPR  (aM  typM) . 
FPI(«»typ«)... 

FFP 

FP(E) 

CPFF. 

CPIF  (a«  typM)- 


Code 


A 
L 
J 
K 
U 
V 


(11)  Block  11— Type  Effort  Enter  the 
appropriate  code — 


M««jtacturing 

R#Mflrct^  snd  dcvetopfiMfit.. 
jon/icMi „„.„„„...«.__ 


Coda 


(12)  Block  12— Use  Code.  Enter  the 
appropriate  code  for  use  of  the  weighted 
guidelines  method — 


Standard      waightad     guidainaa 

(215.971) 

AHamata  partormanca  hak.   no  lactMiaa 

arnptoyad  (215.971-2(0(2)) 

AHamata     laciMaa     captal     ampioyad 

(21 5.971-4(0X2)) 

AHemata  stnicturad  approach  (215.973) 

Mockfiad     waightad     guidatinai     approach 
(21 5.972) - 


Ck>da 


(13)  Blocks  13  through  20— Cost 
Category  Objective.  Enter  the 
prenegotiation  objectives.  Include 
contractor  independent  research  and 
development/bid  and  proposal  in  the 
general  and  administrative  expenses  in 
Block  19. 

(14)  Blocks  20  through  29— Weighted 
Guidelines  Profit  Factors.  Enter  the 
amounts  determined  in  215.971  or 
215.972.  Do  not  complete  this  section 
when  using  an  alternate  structured 
approach  (215.973). 

(15)  Block  30— Total  Profit  Objective. 
Enter  the  total  of  Blocks  24,  25,  26.  28, 


and  29.  Do  not  complete  this  section 
when  using  an  alternate  structured 
approach  (215.973). 

(16)  Blocks  31  through  35— 
Negotiation  Summary.  Complete  as 
indicated  on  the  form.  For  Fixed-price 
type  contracts  negotiated  on  a  total 
price  basis,  enter  the  contracting 
officer's  best  estimates  of  cost  and 
proRt.  When  using  an  alternate 
structiu*ed  approach,  see  215.973(b)(2) 
for  offsets. 

(17)  Blocks  36  through  39— 
Contracting  Officer  Approval.  The 
contracting  officer  shall  sign  the  form. 
Include  a  complete  (with  area  code) 
commercial  telephone  number  to 
facilitate  any  follow-up  actions. 

(18)  Blocks  96  through  99— Optional 
Use.  Complete  in  accordance  with 
department/agency  procedures,  if  any. 

101.  Appendix  C  to  Chapter  2  is  added 
to  read  as  follows: 

Appendix  C  to  Chapter  2— Contractor 
Purchasing  Systam  Ravlaws 

Part  1— Qensfal 

C-lOO    Scope 

C-101    Planning  a  Purchasing  System 
Review 

C-101.1    Team  Captain 

C-101.2    Review  Team 

C-101.3    NGtification  to  Contractor 

C-l(n.4    Obtaining  Preliminary  Data 

C-102    In-Plant  Review 

C-103    Report  Content 

Part  2— Analytical  Procedures 

C-200    Scope 

C-201    (Conducting  the  Review 
C-201.1    Purpose  of  the  Review 
C-201.2    Review  Team  Members  and 

Review  Methods 
C-201.3    Summary  of  Purchases  Examined 
C-202    Company  History  and  Purchasing 

Organization 
C-202.1    Background  Data  and  Scope  of 

Purchasing  OrganizaUon 
C-202.2    Management's  Attitude  Toward 

Purchasing 
C-202.3    Purchasing  Organization 
C-202.4    Interdepartmental  Relations 
C-202.5    Internal  Purchasing  Organization 
C-202.6    Purchasing  Personnel 
C-202.7    Conflict  of  Interest/GifU  and 

Gratuities 
C-203    Purchasing  Policies  and  Procedures 
C-203.1    Evaluation  of  Written  Policies 

and  Procedures 
C-203.2    Analysis  of  Purchasing  Forms 
O204    Subcontract  Clauses 
C-204.1    Analysis  of  Purchase  Order 

Clauses 
C-204.2    Restrictive  Clauses 
C-204.3    Special  Clauses 
C-204.4    Side  Agreements 
C-204.5    ACO  Consent 
C-204.6    Cost  Accounting  Standards 
C-205    Management  of  Purchasing 
C-205.1    Documentation  of  Purchasing 

Files 
C-205.2    Reports  and  Controls 


C-20S.3    Standardization  Program 
C-205.4    Value  Engineering  Program 
G-205.5    Make-or-Buy  Program 
C-205.e    Material  Estimating— Budget 

Control 
C-206    Development  of  Purchase 

Requirements 
C-20e.l    Advance  Purchasing  Planning 
C-206.2    Identification  of  the  Purchase 

Requirement 
C-20e.3    Establishment  of  Schedules- 
Purchasing  Lead  Time 
C-206.4    Inventory  Control 
C-206.5    Material  Control  Methods 
C-20e.6    Expediting  and  Follow-up  of 

Purchase  Orders 
C-206.7    Receiving 
C-206.8    Transportation 
C-20e.9    Packaging 
C-207    Selecting  Sources 
C-207.1    Competition 
C-207.2    Intra-Company  Transactions  ■ 
C-207.3    Single-Source  and  Sole-Source 

Purchasing 
C-207.4    Small  Business  and  Small 

Disadvantaged  Business  Utilization 
O207.5    Subcontractor  Responsibility  and 

Vendor  Performance  Rating  System 
C-20S    Pricing  and  Negotiation 
C-208.1    Stt..istical  Information 
C-208.2    Truth  in  Negotiations  Act 
C-208.3    Adequate  Price  Competition 
C-206.4    Price  Analysis  and  Cost  Analysis 
C-208.5    Negotiations 
C-20&6    Cash  Discounts  and  Terms 
C-20&7    Handling  Low  Dollar  Orders 
C-208.8    Selection  of  Contract  Types   • 
C-209    Subcontract  Award  and 

Administration 
C-209.1    Solicitation,  Receipt,  and 

Evaluation  of  Proposals 
C-209.2    Awarding  the  Subcontract  or 

Purchase  Order 
C-209.3    Subcontract  Administration 
C-209.4    Changes  to  Subcontracts 
C-209.5    Terminated  Subcontracts 
C-209.6    Closing  Out  Subcontracts 
O210    Appendices,  Exhibits  Case  Histories 

Part  3— Report  Formats 

C-3O0  Scope 

C-301  Cover  Page  and  Part  I 

C-302  PartU 

0-303  Attachments 

Part  1— Qeneral 

C~100    General, 

This  appendix  provides  guidance  and 
procedures  for  evaluating  contractor 
purchasing  systems  (see  FAR  subpart  44.3 
and  DFARS  subpart  244.3]  and  preparing  the 
review  reports.  It  applies  to  follow-up  and 
special  reviews  as  well  as  comprehensive 
contractor  purchasing  system  reviews 
(CPSRs). 

C-101    1-Planning  a  purchasing  system 
review. 

C-101.1    Team  captain. 

Department/agencies  shall  appoint  a  team 
captain  for  each  comprehensive  contractor 
puiYihasing  system  review  (CPSR),  follow-up 
review,  or  special  review.  The  team  captain 
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normally  shall  be  a  senior  purchasing  system 
analyst  (PSA)  who  has  wide  axperienca  in  the 
conduct  of  CPSRs  and  who  is  not  assigned  at 
the  contractor's  plant  The  team  captain — 

(a)  Determines  the  scope  and  depth  of  the 
review; 

(b)  Plans  and  schedules  the  review: 

(c)  Sets  up  the  review  team; 

(d)  Manages  the  team  effort  including 
assigning  work  to  members; 

(e)  Is  the  team's  primary  Interface  with  the 
contractor 

(f)  Is  responsible  for  preparation  of  the 
report 

(g)  Sits  on  the  CPSR  Board  of  Review  (if 
established)  as  a  non-voting  member  and 

(h)  Prepares  the  summary  report  and  signs 
the  complete  report. 

C-101.2    Review  team. 

(a)  The  team  captain  decides  the  size  and 
composition  of  the  team.  The  size  of  the  team 
may  vary  with  the  size  of  the  contractor  and 
the  scope  of  the  review.  The  team  should  be 
large  enough  to  permit  an  adequate  review  in 
a  reasonable  time. 

(b)  For  contractors  with  major  defense 
systems,  the  review  team  should  include 
specialists  in  production,  quality  assurance, 
engineering,  and  acquisition  management 
functions. 

(c)  The  contract  audit  office  shall  appoint 
an  auditor  to  participate  as  a  team  member. 

C-101.3    Notification  to  contractor. 

The  team  captain  will  prepare  a  letter  for 
the  administrative  contracting  officer's 
(ACO)  signature  that  notifies  the  contractor 
of  the  proposed  review  and  requests 
preliminary  data  for  planning  purposes. 

C-101.4    Obtaining  preliminary  data. 

The  team  captain  normally  uses  the 
following  data  in  planning  the  scope  of  the 
CPSR  review.  Preplanning  data  for  other 
reviews  should  be  tailored  to  the 
circumstances.  If  any  of  these  data  are  not 
already  available  from  Government  sources, 
the  team  captain  will  ask  the  ACO  to  request 
them  from  the  contractor.  Pre-review 


planning  normally  starts  4  to  6  weeks  prior  to 
the  scheduled  in-plant  review  starting  date. 

(a)  Organization  charts. 

(1)  For  the  plant  being  reviewed,  show 
management  structure  down  to  at  least  the 
department-head  level. 

(2)  For  the  purchasing  department  show 
structure  down  to  at  least  the  Hrst  level  of 
supervision,  and  show,  either  in  the  chart 
itself  or  in  an  accompanying  table,  the 
number  and  job  clasaiBcation  (or  assignment) 
of  personnel  reporting  to  each  fu^t-level  and 
higher  supervisor. 

(b)  Purchasing. 

(1)  Policy  statements. 

(2)  Procedures. 

(3)  Forms. 

(c)  Data  on  sales  and  subcontracts  similar 
to  that  at  C-202.1. 

(d)  Weekly  or  monthly  management 
reports,  such  as  shortage  reports,  workload 
and  work  backlog  reports,  scrap  and  salvage 
reports,  and  repetitive  reports  to  company 
management  and  the  Government 

(e)  List  of  affiliates  and  autonomous  or 
semi-autonomous  departments  and  divisions. 

(f)  Pertinent  reports  on  the  contractor's 
purchasing  system. 

C-102    In-plant  review. 

The  review  team  shall  have  an  entrance 
conference  with  the  contractor.  Part  2  of  this 
appendix  contains  detailed  guidance  on 
conducting  the  analytical  part  of  the  CPSR. 
Also  use  relevant  portions  of  Part  2  for 
performing  follow-up  or  special  reviews.  The 
in-plant  review  normally  takes  20  days. 

C-103    Report  preparation. 
C-103.1    Report  content 

(a)  A  complete  CPSR  report  consists  of  Part 
I.  Summary  Report,  and  Part  II,  CPSR 
Supporting  and  Statistical  Data.  The  report 
format  is  at  Part  3  of  this  appendix.  Part  1  is 
self^xplanatory.  Part  2  of  this  appendix 
contains  detailed  guidance  on  obtaining  and 
analyzing  information  to  be  included  in  Part 
U. 

(b)  At  contractor  plants  with  a  resident 
PSA,  the  review  team  may  prepare  only  Part 
I,  Summary  Report  in  lieu  of  a  complete 
report 

(c)  For  follow-up  or  special  reviews,  review 
teams  need  only  complete  Part  I.  However, 


they  should  use  the  procedures  in  Part  2  of 
this  appendix  for  analyzing  the  areas  under 
review. 

(d)  The  report  is  an  action  document  which 
the  contracting  officer  uses  to  support  the 
decision  concerning  the  effectiveness  of  a 
contractor's  purchasing  system. 
Consequently,  foctu  on  significant  areas  for 
corrective  action.  Do  not  include  material 
which  is  not  needed  to  support  findings  and 
recommendations.  If  a  specific  operation  is 
satisfactory,  a  concise  statement  to  that 
effect  is  sufficient  If  it  is  unsatisfactory,  state 
the  pertinent  facts  and  circumstances. 
Include  only  those  details  and  statistics 
necessary  to  support  findings  and 
recommendations. 

Part  2 — Analytical  Procadoras 

C-200   Scope. 

This  part  explains  the  analytical 
procedures  to  be  used  in  conducting  a  CP^ 
and  documenting  the  analysis  in  the  report 
Organization  of  this  part  parallels  Part  II 
(Supporting  and  Statistical  Data)  of  the  report 
format  in  Part  3  of  this  appendix. 

C-21OT    Conducting  the  review  (Section  HA), 

C-201. 1    Purpose  of  the  review  (IIA 1). 

State  the  reason  for  conducting  the  review. 
List  the  in-plant  review  period. 

C-201.2    Review  team  members  and  review 
methods  (ILA2J. 

List  the  members  and  their  tide  and 
organizations.  State  the  review  methods 
used,  i.e.,  examination  of  the  contractor's 
written  policies  and  procedures  on 
purchasing-subcontracting,  evaluation  of 
actual  operating  practices  and  methods 
through  review  of  subcontract  purchase  order 
files,  and  interviews  with  contractor  and 
Government  personnel. 

C-201.3    Summary  of  purchases  examined 
(IIA3). 

(a)  Explain  the  method  used  to  select  the 
sample.  Also  list  the  sample  period,  universe, 
and  what  was  examined  as  follows: 

Summary  of  Purchases  Examined 

Period  Sampled  (in  months  or  specific  dates) 


Univarse: 

Number  of  Purctiasa  Orders  (POs) .... 

Value  ($000) - 

Sampla  Selected: 

Numt)ar  of  POs _...: 

Valua($000). 


Parcantaga  (Sampla  to  Univarse  Dollars) . 


$100,000  and  Over 


$25,000  to  $100,000 


Under  $25,000 


Tot^ 


Special  Categories  Included  in  Sample 


Daacriplion  of  category 


Mator  Subcontrads- 


Blankal  Orders. 

Intra-Company — 

Engtnaaring  Sarviea.. 


No.  of  purchase  orders 


Total  value 
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No.  o(  purcfWM  ontars 


Total  vakM 


ToM- 


(b)  Selecting  the  UniverM. 

Use  the  most  current  period  of  at  least  8 
months.  Do  not  use  a  period  older  than  1 
year. 

(c)  Selecting  the  sample. 
(1)  The  team  captain— 
(i)  Selects  the  sample; 

(ii)  Can  use  a  sampling  method  based  on 
judgment,  in  lieu  of  random  sampling 
techniques,  as  long  as  it  produces  results 
representative  of  all  subcontracts;  and 

(iii)  Ensures  that  the  sampling  procedure  is 
compatible  with  the  contractor's  existing 
systems  and  is  used  consistently  in  all  CPSRs 
on  a  given  contractor. 


(2)  Do  not  include  low  dollar  orders  in  the 
sample.  Spot  check  them  for  evidence  of 
acceptable  and  effective  procedures. 

(3)  the  initial  sample  of  intermediate 
[SZMOO  to  tioaooo)  and  high  doUar  ($100,000 
and  over]  subcontracts  should  ordinarily  add 
up  to  a  combined  total  of  at  least  ISO 
subcontracts.  The  team  captain  can  later  vary 
the  number  depending  on  the  extent  of 
deficiencies  observed  as  the  review 
progresses.  If  there  are  less  than  150 
intermediate  and  high  dollar  subcontracts, 
review  all  issued  in  the  last  12  months. 

(4)  Review  all  high  dollar  subcontracts  for 
compliance  with  Public  Law  87-653,  Truth  In 
Negotiations  Act 

(d)  Analyzing  the  sample. 


(1)  Analyze  the  sample  and  record  the 
result  on  the  analysis  spread  sheet. 
Attachment  1  to  the  CPSR  report  (see  Part  3 
of  this  appendix). 

(2)  Explain  indicated  problem  areas  or 
unusual  trends. 

C-202    Company  hittory  and  purcfMSIng 
organtamon  (IIB). 

C-202.1    Background  data  and  scop*  of 
purchasing  organization  (IIB1). 

Briefly  summarize  the  history  of  the 
corporation  and  division  or  plant  and  include 
the  following  statistical  information: 


Background  Data 


Total  DMsion 

* .  .  ■  '  ■ .  ^---■^---  ■" 
RHSMnM  i/epwneni .»..« 

PurctiaainQ  DspaflmaniM 


Sales  data 


Prime  Contracts: 
Anny 


AlrForoa. 

NASA 

OLA 

0«Mr 


Prior  year  (date) 


Prior  year  ($) 


Total  QovenviMfrt  (Prime)., 
low  uomnMrcMi  (rT>ne).« 

ToM  Prime  Sales 

Subcontracts: 

Oo¥Sffinient 


CofTwnercial.. 


ToM  Subcontract  Salae. 

Total  Prime  and  Subcontract  Sales.. 


Government  sales 


Rrm  Rxed.Moe.»». 

CompetMve — „,**, 

Not  CompeUUveM 

Other  Fbted.Price...« 

Cost  Type 


Total- 


Suboonkact 

Finn  Ftxed-Pnce 

CompetdhM ....... 

Not  CompeMve.. 
Other  Fbtsd-Prioa- 
Coet  Type 


Total. 


Prior  year  ($) 


Current  year  (date) 


Current  year  ($) 


Currerrt  year  (S) 


Estimate  for  next  year 
($) 


Prior 

year 

Current  year 

No. 

Dollars 

No. 

Dollars 

$0— $?5 'WO     , 

$25.000— »1 00.000 

f  inonno  amf  niMT 

Total 
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# 

Prior  year 

Currant  yaw 

uOnuoCIO*  pUrCnSSOS 

Na 

Dotars 

No. 

Dotars 

pgMTitnt  hi  flakm                l 

PrindpalQ 

Contract  Na 

Type 

Description 

Face  value 

ULO 

C-202.2    Managamant'sattituda  toward 
purchaaing(IIB2). 

Explain  the  extent  to  which  management 
officials  are — 

(a)  Aware  of  the  policies  and  practices  of 
their  purchasing  organization; 

(b)  Familiar  with  their  key  subcontractors, 
including  the  basis  for  awards  and  the 
effectiveness  of  purchases;  and 

(c)  Responsive  to  operating  problems  in  the 
purchasing  area. 

C-2024   Purchasing  organization  (IIB3). 

Determine  whether  the  organizational 
placement  of  the  department  allows  it  to 
operate  at  maximum  effectiveness.  Having 
unclear  lines  or  responsibility  or  placing  the 
purchasing  function  under  another 
management  function  generally  impairs  the 
purchasing  department's  capability  to  make 
objective  decisions. 


C-202.4    Intardapartmantal  relatkMis  (UBS). 

Describe  the  functional  relationships  of 
purchasing  to  other  departments.  Pay 
particular  attention  to  the  relationship 
between  engineering  and  purchasing. 
Comment  on  any  relationships  which  are  not 
harmonious,  or  which  do  not  evidence  a  free, 
fast,  and  accurate  flow  of  information. 

C-202.5    Intamal  purchasing  organization 
(IIB6). 

Determine  if  the  organization  can 
efficientiy  accomplish  its  function.  Describe 
the  various  buying  sections,  identifying 
commodity  assignments,  numbers  of 
personnel,  and  division  of  responsibility  (e.g.. 
price/cost  analysis,  market  research, 
expediting).  Explain  whether  a  contractor 
with  major  subsystems  has,  or  should  have,  a 
separate  systems  purchasing  group  to  provide 
the  specialized  purchasing  administration 
efforts  needed  for  these  products. 

C-202.6    Purchaamg  paraonnal  (ItBT). 

Determine  the  adequacy  of  the  contractor's 
standards  for  the  qualification,  training, 
experience,  and  performance  of  its 
purchasing  staff. 

C-202.7   Conflict  Of  intarast  gifts  and 
gratuities  (IIB8). 

Determine  whether  the  contractor — 

(a)  Policies  on  conflict  of  interest/gifts  and 
gratuities  are  consistent  with  DoD  policy 
(including  the  Anti-Kickback  Act). 

(b]  Is  complying  with  its  policies. 


C-203   Pufchaalng  poHdas  and 
procaduras  (IIC). 

C-203.1    Evaluation  of  wrtttanpoNdas  and 
procaduras  (ilCI). 

(a)  Evaluate  the — 

(1)  Scope  and  effectiveness  of  the 
contractor's  purchasing  policies  and 
procedures;  and 

(2)  Methods  for  formulating,  issuing, 
updating,  and  changing  them. 

(b)  Determine  whether  the  contractor's 
policies  and  procedures  are.— 

(1)  In  writing; 

(2)  Adequate  in  terms  of  acceptable 
purdiasing  practice; 

(3)  Consistent  with  DoD  policy  and 
contractual  provisions;  and 

(4)  Known  and  followed. 

(c)  As  a  minimum,  the  contractor  should 
have  policies  and  procedures  covering  the 
following  areas — 

(1)  Management  of  purchasing, 
(i)  Who  has  the  authority  to  make 

commitments  and  to  question  quality  and 
quantity  of  material  requisitioned  or  received. 

(ii)  Aissuring  that  purchasing  personnel  are 
complying  with  applicable  pubUc  laws  and 
implementing  government  regulations  (e.g., 
Trudi  in  Negotiations). 

(iii)  (Control  and  restriction  of  reciprocity 
(e.g.,  trade  agreements,  side  agreements,  etc.). 

(iv)  Purchasing  file  requirements. 

(v)  Controlling  the  use  of  nonstandard 
parts  and  components  by  subcontracts. 

(vi)  A  make-or-buy  program,  including  cost 
considerations  as  well  as  assessments  of 
subcontract  and  in-house  engineering, 
manufacturing,  and  quality  assurance 
capabilities. 

(2)  Development  of  purchase  requirements, 
(i)  Timely  preparation  and  appropriate 

review,  approval  and  transmission  of  an 
accurate  and  complete  technical  data 
package  and  purchase  requisitions. 

(ii)  Reviewing  requisitions  to  consolidate 
all  requirements  (Government  and 
commercial)  for  the  same  or  similar  items — 
reviewing  requirements  against  available 
stocks  and  surpluses. 

(iii)  Inventory  control 

(iv)  Transportation  and  packaging. 

(v)  Preparation,  processing,  and  issuance  of 
purchase  orders. 

(vi)  Assuring  that  purchasing  documents 
include  appropriate  source  inspection 
requirements  (prime  contractor  and 
Government). 

(vii)  Assuring  flow  down  to  purchase 
orders  and  subcontracts  of  applicable  prime 
contract  terms  and  conditions. 

(3)  Selecting  sources. 


(i)  Developing  and  soliciting  potential 
subcontractors. 

(ii)  Obtaining  competition. 

(iii)  Controlling  intra-company  transactions 
with  affiliates,  subsidiaries,  or  parent 
company. 

(iv)  Requiring  written  justification  of  sole 
source  purchasing. 

(v)  Assuring  that  the  subcontractor's 
quality  system  complies  with  the  prime 
contractor's  quality  assurance  program 
requirements  and  product  testing. 

(vi)  Preaward  survey  of  prospective 
suppliers. 

(vii)  Complying  with  the  small  business 
and  small  and  disadvantaged  business 
subcontracting  program  contract  clauses. 

(viii)  A  vendor  rating  system  and  vendor 
case  histories. 

(ix)  Fully  justifying  purchases  from 
suspended  or  debarred  firms. 

(4)  Pricing. 

(i)  Cost  or  price  analysis. 

(ii)  Timely  furnishing  of  current  suppher 
quotes  and  negotiated  price  data  for  use  in 
proposal  preparation. 

(iii)  Establishing  and  documenting 
negotiation  objectives  and  their  difference 
with  the  negotiated  price. 

(iv)  Requiring  written  justification  of 
second  or  subsequent  best  and  final  offers 
and  split  awards. 

(v)  Obtaining  prompt  payment  discounts 
from  subcontractors. 

(vi)  Effectively  processing  a  high  volume  of 
low  dollar  value  orders  and  calls  against 
blanket  orders  and  open-end  subcontracts. 

(vii)  Spare  parts  pricing. 

(viii)  Selecting  the  proper  contract  type. 

(ix)  Controlling  cost  reimbursement  time 
and  material  and  labor-hour  subcontracts. 

(5)  Subcontract  award  and  administration, 
(i)  ACO  advance  notification  and  consent 
(ii)  Timely  definitization  of  undefinitized 

actions  (e.g.,  letter  contracts)  and  changes. 

(iii)  Subcontractor  reporting  requirements 
for  postaward  management 

(iv)  Maintaining  visibility  of  subcontracts 
in  the  areas  of  cost  schedule,  and 
performance. 

(v)  Monitoring  progress  payments  to 
subcontractors. 

(vi)  Requiring  subcontractors  to  identify 
and  record  nonconformance,  determine  cause 
of  defects,  implement  timely  corrective 
actioa  and  provide  appropriate  notification. 

(vii)  Verifying  subcontractors'  control  of 
calibration,  measuring,  and  test  equipment 

(viii)  Controlling  subcontract  tort 
acquisition  of  special  tooling  and  test 
equipments. 


/  Vol.  66.  N<k  31  /  Thttra«ky.  Ftbruary  14.  1901  /  PtoiKMed  Rala 


of 


(ix)  Um  of  GovcnuDml  praperty. 

ratiaiiM  materiaL 

tenninatioos. 
(xii)  Subcoatract  cloaeout 

C-203J   AnaJytis  of  purchasing  forms 
(UC2). 

DetenniiM  whetiiar  tbe  coDtractor'a  focma 
Pa>lM*i^  —»—*■*  fifaH)aftectiv>y 
•upport  the  purcfaaaing  opentioii. 

C-JM    ^uHminrt  clmtttt  (IP] 

The  team  captain  abould  have  the  team's 
legal  ipadaiUt  p«fam  th«  dauaa  nvia«k 
TbJs  part  of  til*  review  can  be  done  after  the 
in-piaiit  review,  if  naowiary. 

CJD#-I   Aimlfam  of  punk  am  anhr  c fames 
(UDl). 

Enaure  ^t  the  oootractor— 
fe/  Uaee  ateiwerq  dawee  v&t  nae 
situations; 

(b)  Ha*  *  sjretrat  that  prevMee  for  specM 
or  nonataiMianl  < 
wairaat: 

(c)  Flows  ( 
clauses  and 

(d)  Uses  clauses  appropriate  to  th*  i 

C-204-Z  BatnctimelamimpnJZf, 

M 
us««i 
data.  Example— 

"AD  ipwtol  ti 
designs. 


iap.  dala, 


spedikatieoa,  or  other  infonnatiaB  sepplied 
by  or  in  behalf  of  tk*  bafas.  er  prayed  by 
sellai;  shall  W  and  nnite  Ik*  frapafty  ol 
buyet.  aad  aaOar  shall  oat  as*  et  diadoae  any 
special  toohng.  drawings,  data,  daaigiw 
engineeriac  inatnidiaBa.  spadBoatiaB.  or 
other  iafoematkifc  cscspt  ia  the  perfJowaanoa 
of  orders  for  buyer  aad  apaa  baycr'a  i«%ua*t. 
such  spadal  tooiia^  dtaarings.  data,  daaign. 
snglnaaflagiaatnalkais.  ipai  ifif  stinna  of 
other  infimnatioa.  and  ah  copiea  theieaf  shall 
be  tatumadta  buyer.*' 

(b)  The  Govemmeot  does  aot  permit  use  of 
these  daasaa  ia  cases  where  the  aialeiiala  or 
data  funbhed  by  the  prime  contractoc  ta  the 
Buboontraetov  came  txn  the  GovemmeiU 
and  the  GovemmeBt  has  title,  a  vested 
faiterest.  or  data  ri^Ms.  This  is  to  prevent 
what  otherwise  oootd  happen— prime 
contractor  cooid  rastriet  conpetitian  by 
pietciithig  suboontractDrs  bom  asin^  the 
(GovemnenQ  hmfsfaad  material  or  data  Ln 
dfrsct  sales  to  tbe  Government. 

(c)  Tike  leifew  team  shall  ensure  that  the 
contractor  does  not  nee  such  lestiicKve 


clauses.  If  there  are  any,  the  team  should 
taoommend  that  the  AGO  withhold  system 
approval  until  the  clauses  are  modified 

C-204.3   Special  douses  (IID3J. 

Contractors  frequently  use  the  same 
purchase  order  forms  for  both  commercial 
and  Government  subcontracts.  This  is  fine, 
out  the  review  team  snoofd  ensure  that  the 
terms  aad  conditiaaa  aia  oansistent  arith 
oovemsBeRt ponciee.  ivy spectei attention  %9 
the  following  provisions- 
la)  Pricing  and  payments.  Enaure  that 
provisions  do  not  allow — 

(1)  Establishment  of  prices  "after  the  fact" 
or  on  an  "adeias  patee"  haaiK 

(2)  Unilateral  adjustment  by  thepiiaM 
contractor;  or 

PH  FUraiaMaa  facensislsnt  wMh  the  prhae 
contract  provision. 

(b)  Patent  rights.  Ensure  that  tka 
subcontract  dauaa  1*  caasistent  vrith  tbe 
prime  cooliacl.  Favtkuiarty  aaaur*  that  tba 
prime  does  not  require  greatet  ri^Oa  fram  (ha 
subcontiactai  thaa  the  Gowenaaeat  teqaires 
from  the  prime. 

(c^  fTiyiiise  Do  aot  sfpsove  ai^ 
subcontract  clauaa  aifakk  aUowa 
subcontractors  a  ri^t  of  direct  appeal  to  tbe 
contracting  aflicat  aad  thaBoatdeiOaatract 
Appeals.  Ensure  that  flow  dowia  daaaaa  at* 
appropriatalyasdifiBd  ta  nflad  lUa.  Clisn 
which  provide  thai  dw  peiaa  asatiaHut  witt 
prosecute  an  appeal  asi  bebaK  af  Iha 
subeaetoadsr  ar  ia  tbk  aaaa  o{  *•  prime  are 
iintt. 

(d)  Warranty.  Standard  rnnaaaiiisl  type 
warranty  I 

sure  they  asa  rnasiaBni  aiita  any  prta* 
oonfeacti 

tlh* 


pravWaaa*! 

Equal  Oppartnsty.  to 

purchase  order,  unless 


ofiseaecietasyef 


(f)  SuAcoBAaetor  cost  arpndag  data. 
Make  aasa  <w  appinpitato  riauass  are  flowed 
dowa  Cfcaefc  isr  lbs  Jwlbwlng 

ri)  PAR  B:2M^i^  AadM-Ss^ad  Biddag: 

(2)  PAR  ni2M-Ji,  SkAoaodaclar  Coal  or 
Pricing  Pat*    fciodlficBliMna    giiiltd 
Biddi^ 

(3)  FAR  52.215-2,  Audit-^egotiatioB; 
(«)  PAR  aU15-af»  &ibcoolractar  Cioat  or 

PridapDatofaad 

(5)PAR  SaUlS-aSv  SabcanlractorCbol  or 
Pricing  Psto    MadttcatJana. 

[g]  Ternmiademfloremtmaiemc9ofA» 


termination  for  convenience  clause  since  the 
prima  contract  requires  the  contractor,  on 
receipt  of  a  notice  of  termination,  to 
terminate  subcontracts  If  they  relate  to  the 
terminated  part  of  the  prim*  caabad  {aae 
FARSulqtart4a}. 

(h)  Government  property.  Subcontracts 
should  include  a  clause  that—' 

(1/  rnndv  snbcontrsctors  responsiUv  for 
kiss  or  damage  to  Government  property  in 
their  possession  and  control  under  the 
subcontracts; 

1*7  Uiiiese  otjkerwTse  authof  izeu  by  spectnc 
approval  of  the  contracting  officer,  requires 
the  subcaatrador  to  letum  the  piapei^  ia 
the  same  condition  as  when  lacaivad.  except 
for  reasonable  wear  and  tear  and  use  in 
accordance  wfth  the  contract;  and 

(3)  Requires  any  other  controb  over 
uavemnent  property  reqaved  by  Ine  prime 
contract  or  FAR  hrt  4Si 

f!)  UmiMioH  ofpeymeatpnvinoK  of 
certain  sabeontntlr.  ft)  Cartah  prime 
contract  clause*  itnaba  soaaatlnia  to— 

fU}  hmsrl  a  Mwilalfwi  af  payaiaul  pwviaion 
in  each  price  redeteiminable  er  hnsaliv* 
subcontract;  or 

(ffi)  Insert  bi  each  eost-refanbursement 
subcoatract  a  I 

toi 
pa] 


thakiaquif* 


under  their  i 

mrksi 

theabovei 

(i)  FAR  52.21fr-5,  Price  1 
Prospective; 

fS)  FAR  5Ut6-t,  Me*  Redeterminetion— 
Retroactivat 

(iii)  FAR  S2Jli-)ik  faccattv*  Me* 
Revisioa^-Fina  Taiget; 

(iv)  FAR  SL2M.17.  lacaativa  Ptica 
Raviaioo— SuGceasiv*  Tugpts;  and 

(y)  FAR  Sa.2U^  s-^^'^^tt  (Cost- 
Reimbursaaieat  and  Latter  CantEacts^ 

C-204.4    Side  agreements  fflDSi. 

Ask  the  contractor  if  there  are  any  aid* 
agreements  that  negate  clauses  used  in  the 
standard  formats. 

C2W.5   ACOcoaBemtfBDSl 

[a]  Ensure  tnat  Ine  ooBtracto^"* 

fij  Heqveet*  ACO  consent  or  saoaiHa 
advance  iiofffieati*a  whoa  reyiirsd  and 

(2y&ibBrftotheappi*pitatodDcua[wmatieB 
wift  fte  teqassteraotilkaMaaL 

(b)  taekd*  ths  loDoevbig  sla«iB«iea)  date  hi 

the  I 


No*  of  POS  IWWWMI 


Prior 


SIOQjOManat 


sas^oQato»wo.ooo 


taSjBM 


Totit 


Federal  Registar  /  Vol  88.  No.  31  /  Thursday.  Febniary  14.  19W  /  Proposed  Rules 


6195 


$100,000  and  over 


$25,000  to  $100,000 


Under  $25,000 


Tow 


No.  liOLUillOntBllon  tn^'t^^'**^ 

Dolar  value — . 


(c)  The  following  table  summarizes 
advance  notification  and  consent 
requirements. 


Advance  Notification.  Written  Justification,  and  Consent  to  Subcontract  Summary 


Type  of  contract  (and  subcontract  dsuae) 


Fixed  Price 


Cost  rokntxraonient  A  Istlsr 
contracts 


Supply 


R&D 


ThnaS 
mateiial 


Faciiities 


Fixed  price  subcontracts  ..w — 
1  Al  awaol  ihoaa  tielow 

2.  CJ<psriroental,  davelopnwnt,  or  research  worit. 

3.  Over  $25,000  or  5%  of  contract. 

4.  Ovsr  $100,000 

5.  Family  of  subs  over  $100,000.. 

e.  Industrial  (aciitias 

7.  For  othsr  than  raw  malarial  or  conwnercial  stock . 


52.244-1 


52.244-2.. 


52.244-3. 


52.244-2 


>123 
123 


AJ3 
AJ3 
AJ 
AJC 


AJC- 

A3 

A3 

AJ 

AJC 


AJC 


Cost-raimbursabla,  time  and  material,  and  labor  hour  subcontracts: 
1.  Al  except  ttioaa  tMiow.. 


2.  Cxporimenta  devetopment,  or  researdi  work. 

3.  Over  $10,000  (Including  fee)„. 

4.  Over  $100,000 

6.  FamHy  of  subs  over  $100,000.. 

6.  industrial  faciiities.-. 

7.  Special  test  equipment  over  $1,000» 

8.  Subs  ottwr  than  raw  material  or  oommerciai  skxk . 


123 


A3 

amT 

AJ3 
AJ 
AJC 
AX 


AC 
AC 
AJ3 


AJC 


AJC. 

AJC 

AX.. 


>  Normally  Itw  does  not  spply  unless  there  a  an  unpriced  modHicatioa 
Code:  A-Advanoe  notification,  J.Written  iustiflcation,  C~AOO  consent.  1> 


approved,  3-Waived  when  purchasing  system  approved. 


'Waived  when  purchasing  system  approved,  2=Waived  when  purchasing  system 


C-^04.6    Cost  accounting  standards,  Pub.  L 
91-379  (IID6). 

(a)  Examine  the  prime  contract  to 
determine  if  the  subcontract  is  subject  to  cost 
accounting  standards  (CAS)  (see  the  clauses 
at  FAR  52.230-3,  Cost  Accounting  Standards, 
52.230-4,  Administration  of  Cost  Accounting 
Standards,  52.230-6,  Disclosure  and 
Consistency  of  Cost  Accounting  Practices).  If 
the  subcontract  is  subject,  determine  if  the 
contractor  is  complying  with  CAS  when 
awarding  such  subcontracts.  The  contractor 
complies  by — 

(1)  Obtaining  a  subcontractor  disclosure 
statement  or  a  certificate  that  a  disclosure 
statement  is  not  required;  and 

(2)  Flowing  down  the  applicable  clauses  to 
covered  subcontractors. 

(b)  Consistent  noncompliance  with  CAS 
when  awarding  subcontracts  is  cause  for 
recommending  that  system  approval  be 
withheld.  Isolated  instances  of 
noncompliance  are  not  sufficient  cause. 

(c)  Include  the  following  statistical  data  in 
the  report — 


Over  $100,000 

Coel  axounUng  standants  ap- 


Diadoeurs  statement  or  certifi- 
cate obtairwd —...„-. 


Na 
POa 


Total  $ 

value 


Percent  of  otrtained  to  applica- 
ble   


No. 
PCs 


Totri$ 

value 


C-205    Management  of  purchasing  (HE). 

C-20S.1    Documentation  of  purchasing  files 
(IlEl). 

Determine  whether  file  documentation  is 
sufficient,  but  not  excessive,  to  provide  a 
complete  and  accurate  history  of  the 
transactions  and  consistent  with  the 
contractor  policies.  Documents  included  in 
the  files  would  be  those  necessary  to 
evidence  compliance  with  Government 
requirements  and  the  contractor's  policies 
and  procedures.  In  reviewing  automated 
purchasing  system  files,  only  review  printed 
material  when  absolutely  necessary. 

C-205.2    Reports  and  controls  (IIE2}. 

Review  the  system  of  reports  and  controls 
to  determine  if  management  is  receiving  and 
evaluating  pertinent  information  for  effective 
control  and  management  of  the  department 

C-20S.3    Standardization  program  (IIE3). 

A  standardization  program  is  an  organized 
effort  to  establish,  to  the  extent  practical, 
fixed  standards  of  quality,  size,  and 
description  for  material  in  order  to  minimize 
the  number  of  different  parts  purchased  or 


manufactured,  and  to  make  certain  that  all 
materials  and  parts  purchased  are  standard 
military  or  commercial  itema.  Evaluate  the 
contractor's  program. 

C-205.4    Value  engineering  program  (JIE4). 

Ensure  that  the  contractor — 

(a)  Flows  down  the  value  engineering 
clause  (FAR  52.248-1,  Value  Engineering, 
52.248-2,  Value  Engineering— Architect- 
Engineer,  or  52.248-3,  Value  Engineering- 
Construction)  when  it  is  in  the  prime 
contract;  and 

(b)  Has  an  adequate  system  for  handling, 
review,  evaluation,  and  pricing  subcontract 
value  engineering  change  proposals  before 
submitting  them  to  the  ACX). 

C-205.5   Make  or  buy  program. 

(a)  Evaluate  the  contractor's  procedures  for 
making  make  or  buy  decisions.  Ensure  that 
procedures  are  followed  and  decisions  are 
documents.  Evaluate  any  deviations  from 
established  practice. 

(b)  For  contracts  with  specific  make  or  buy 
programs,  determine  compliance  comparing 
the  contractual  provisions  with  the  orders 
placed  by  purchasing.  Review  any  changes 
for  compliance  with  the  contractual  program. 

C-205.6    Material  estimating — budget 
control  (IIE6). 

Review  the  estimating  system  review  (see 
215.811-70)  to  determine  its  impact  if  any,  on 
the  purchasing  system.  Determine  the 
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establiaMag  and  iasuing  nMlartel  badgets. 
Comment  on  whether  the  contractor  has,  or 
should  have,  a  separate  budget  for 
developing  alternate  sources  of  supply. 

C~206    Development  of  purchase 
requirements  (IIF). 

C-208il   Advance  purchasing  planning 
PIFl). 

Determine  whether  the  contractor  has  an 
effective  advance  planning  system,  i.e.,  one 
that  leads  to  competithw  pnrdiasing  to  the 
■Bawmuia  extant  poeeibUw  Sobm  areas  to  look 
at  I 


(a)  Procednrts  for  purchasing  department 
input  in  deslgp  and  purchase  spedCcationa; 

(b)  Procedures  for  obtaining  information  on 
all  available  sources;  and 

(c)  Programs  for  reviewing  noncompetitive 
items  for  conversion  to  competition. 

C-206.2   Identification  of  the  purchase 
requirement  (IIF2). 

Determine  whether  the  contractor's 
procedures  for  identifying  items  to  purchase 
identify  aU  that  ai«  nacded  and  do  not 
identify  those  not  needed. 


Nunver  of  POe  vsviawed 
Number  ol  raquisMor 
Lead  Tfene  ProvMait 
0-15  day* 


16-30  days- 
Si -00  days- 
Over  90  day*.. 


C-206.3   Establishment  of  schedules — 
purchase  lead  time  (IIF3). 

Determine  whether  tha  coatractor'a 
scheduling  system  allows  sufficknt 
purrhaaing  lead  time.  Review  how  lead  tinms- 
are  established,  and  how  they  are  checked 
for  realism.  Material  shortages,  wotk 
stoppages,  or  a  substantial  volume  of 
purchasing  requiring  premium  pay  ate 
reliable  indicators  of  inadequate  lead  times. 
State  in  the  report  what  portion  of  the 
subcontract  samples  reflect  adequate 
purchasing  lead  time,  bichide  the  following 
statistical  information  in  the  report — 


'  Ijaad  Tmm  Providad:  Data  receipt  of  requisffon  versus  verxSor  promiMtf  data. 


SIOO.OOO 
artdover 


$25,000  to 
$100,000 


Under 
$25,000 


Total 


C-208.4    Inveatory  control  (IIF4). 

(a)  Evaluate  the  effectiveness  of  the 
contractor's  inventory  control  system  in 
purchasing  connMB  itena  and  in  controlliBg 
physical  inventories.  Review  die  contractor's 
policies  and  procedures  for — 

fl)  Ded(fing  which  material  should  be 
purchased  and  maintained  in  stack;  and 
(2)  GmtroCing  stocked  inventory. 

(b)  Ensure  that  the  inventory  control 
policies  and  procedures — 

(1)  Oalf  kaap  in  stock  what  ie  rastttaiiy 
noadad  toavahiatiin  ilua.  look  at — 

(i)  Tha  taraovar  rate 

(ii)  How  often  an  inventocy  ia  taken; 

(iii)  Whether  the  inventory  has  large 
amoants  of  excesa  BaterMR  and 

(iv)  Whether  and  how  obaolate  and  excess 
quantities  of  BiatariAl  ate  dispoaad  oL 

(2)  Ke^  the  stocks  at  level  sufficient  to 
meet  demands  In  evaluating  Ikia.  look  at — 

(i)  The  systam  for  deckling  when  to 
reorder. 


(A)  If  tke  contractor  utilizes  a  minimum/ 
maximani  inventory  control  system  for 
common  ftema,  how  aia  reorder  poiota 
established?  Does  tha  contractor  consider 
econorafe  order  qaantitiesT  Are  there  any 
procedures  for  reevaluating  the  soundness  of 
reorder  points  on  a  systematic  basis?  How 
does  the  contractor  assure  that  items  which 
reach  minimum  levels  are  reordered  in  a 
timely  manner? 

^]  If  the  contractor  does  not  use  such  a 
system,  how  ia  the  decision  made? 

(ii)  ne  natnal  elapsed  time  between 
issuance  of  the  stock  item  and  update  of 
stock  control  recorda. 

C-20B.5   Material  control  methods  (TIFS). 

Evaluate  the  contractor's  material  control 
system  as  it  relates  to  the  purchasing 
function.  A  material  control  systeni  includes 
determintag  tha  need,  packing  and  packaging, 
scheduling  deliveries,  expediting, 
transportatioa  receiving  and  controlling 


Number  ofPOsI 

Number  of  POs  Oeirtqusnl  >  _ 

Number  of  POa  Oainqasra  in  < 


tef  t5dayau. 


materiaL  Determine  the  afiectiveBesa  of  the 
contractor's  procedures  for  combining 
raquireiBants  and  for  screcnfaig  tiiem  against 
qaantitiea  on  band  and  surplus  inveutories. 

C-30e.B   EtpetbtingamdfoUomupof 
purchase  orders  fUP»}. 

(a]  Evaluate  the  contractor's  system  for 
asauiing  delivery  of  autatiala  prior  to  tha 
date  needed  in  production.  Look  at — 

(1)  How  often  and  how  much  the  contractor 
pays  premiums  to  ensure  timely  delivery 
(how  efficient  the  contractor  is); 

(2)  Expediting  policies,  procedures,  and 
responsibilities; 

(31  Reports  kept  and  used  to  identify 
scheduled  material  deliveries,  late  and  due 
material,  critical  and  urgent  material,  and 
any  changes:  and 

(41  Management  controls,  e.g,.  tickler  files. 

fb)  Also  include  in  the  report  the  statistics 
developed  from  the  sampled  subcontracts  on 
reasons  for  late  defiveries,  as  follows: 


StOOJOOO 
and  over 


>  Actual  dalkiary  dMMraua  m$jkmiMkmri  data.  I>e«verfes  in  excasa  of  T9  calandv  dfeys  are  not  satisfactocy. 


$25,00010 
$t00.000 


$25,000 


ToM 


C-20B.7   Receiving  (IIF7J. 

Evaluate  the  receiving  function  as  it  relates 
to  purchasing.  Review — 

(al  Receiving  polidaa.  pracadaces.  and 
relationahipa  with  athar  departaients; 

(b)  Methods  used  to  identify  incoming 
material  ana  to  noofy  parcnasing  and  other 
affected  departments  about  receipt 

(i4  SaMafeiiHy  af  ana^aawms  of 
separating  iaa*Ria)  ia  fW  receiving  ma  (e.g.. 


inspected  or  not  accepted  or  rejected]  and 
for  staring  claasified  aiateiiat;  and 

(d)  How  kmg  it  takaa  (o  ge«  Ae  nmtenal  to 
storage  or  other  disposition  (returned,  etc.). 

C-206.B    Transportation  (IIF8). 

(s)  Evaluate  the  transportation  function  as 
it  relates  to  put  chasing.  In  partfcolar,  ensure 
that  tha  contiactui  has  and  foHoars  effective 
procedures  for— 

(1)  Controlling  premium  transportation; 


(2)  Selecting  proper  freight  classification; 

(3)  Developing  full  load  shipments; 
(41  Recovering  excess  transportation 

chafes  whan  vendors  fail  to  Ibtiow  shipping 
inatractions;  and 

(5)  Complying  with  contractual 
requirements  for  duty-free  entry  (see  subpart 
22S.0)  and  cargo  preference  (see  subpart 
247.5). 
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(b)  Also  ensure  that  transportation  and 
shipping  instructions  in  subcontracts  and 
purchase  orders  are  clear. 

C-X6.9   Packaging  (1IF9). 

Ensure  that  packaging  specifications  given 
to  vendors  are  clear  and  in  accordance  with 
contract  requirements. 

C-207   Selecting  sources  (IIG). 

C-207.1    Competition  (IIGl). 

(a)  Determining  whether  the  contractor 
uses  competition  to  the  maximum  extent 
practical  as  required  by  the  clause  at  FAR 
52.244-5,  Competition  in  Subcontracting 
(which  is  in  most  negotiated  contracts).  In 
making  this  determination,  evaluate  the 
contractor's — 

(1)  Source  selection  policies  and 
.procedures,  which — 


(i)  Shall  be  in  written  form;  and 
(ii)  Should  include  both  commercial 

practices  and  the  Government  requirements 

that  modify  them. 

(2)  Attitudes  toward  and  actual  practice  in 
placing  subcontracts  on  a  competitive  basis. 
Regular  reports  provided  to  top  management 
on  competitive  buying  may  be  evidence  of  the 
contractor's  commitment. 

(3)  Methods  for  compiling  lists  of  potential 
sources.  Review  the — 

(i)  Existence  and  usefulness  of  the 
historical  records  on  parts  and  vendors;  and 

(ii)  The  extent  of  market  survey  efforts. 

(4]  Policies  and  procedures  for  determining 
whether  source  lists  contain  an  optimum 
number  of  qualified  sources  for  maximum 
practical  competition. 

(b)  In  evaluating  sampled  subcontracts, 
identify  whether  there  was  maximum 


competition  in  soliciting  sources  (but  see  FAR 
13.106).  There  is  no  magic  number  of  sources 
that  must  be  solicited — it  is  a  fudgment  call. 
A  subcontract  may  be  competitive  even  when 
only  one  source  submits  an  offer,  if  offers  are 
solicited  from  at  least  two  responsible 
sources  wiio  normally  contend  for 
subcontracts  for  the  same  or  similar  items. 
Note,  however,  that  this  does  not  constitute 
"adequate  price  competition"  (see  C-206.3) 
and  thus  does  not  exempt  submission  of 
subcontractor  cost  or  pricing  data  when 
required. 

(c)  Note  that  contractors  are  not  precluded 
from  limiting  competition  to  small 
disadvantaged  business  concerns  or 
historically  black  colleges  and  universities. 

(d)  Include  the  following  statistical  data  in 
the  report 


$100,000 
and  over 


$25,000  to 
$100,000 


tender 
$25,000 


Total 


Number  o<  POe  Reviewed 

POs  Awarded  on  Competitive  Basis: 

Xluotations  Solicited 

Quotaiiora  Received 

Responsive  Quotations  Received . 


Depth  of  Compelilion  (POs  Reviewed/Responsive  Quotes  Receivad) . 

Awarded  to  Ijowest  Evaluated  Offer - 

Awarded  to  Other  Tt»n  Low  Offer _ 


Total  Awarded  Competitively.. 


Percent  of  Competitive  Orders  Reviewed... 


C-207.2    Intra-company  transactions  (IIG2). 

Ensure  that  the  contractor  has  written 
policies  on  intra-company  transactions, 
including  a  policy  on — 

(a)  Competition  of  affiliates  and  divisions 
with  outside  subcontractors.  Ensure  that  any 
policies  giving  "preference"  to  affiliate  or 
divisions  are  not  resulting  in  unacceptable 
practices,  e.g.,  obtaining  final  offers  only  from 
affiliates  when  tiie  affiliate  offers  are  higher 
in  price  than  those  received  from  outside 
subcontractors. 

(b)  Whether  cost  or  normal  selling  prices 
are  used  when  items  or  services  are  obtained 
from  affiliates  or  division.  Ensure  that  the 
contractor's  pohcies  are  consistent  with  FAR 
31.205-26.  Also  ensure  that  the  contractor  has 
measures  to  prevent  pyramided  profits  on 
work  performed  within  the  company. 


C-207.3    Single-source  and  sole-source 
purchasing  (1103). 

(a)  Determine  whether  the  contractor  has 
an  effective  and  continuing  program  to 
review  single  and  sole-source  items  for 
competition  or  second  sourcing.  The  program 
should  include — 

(1)  Technical  participation: 

(2)  Identifrcation  and  elimination  of 
inhibitors  to  competition,  e.g.,  speciffcations 
that  are  not  definitive;  restrictive  tolerances; 
production  limitations; 

(3)  Written  documentation  of  reviews; 

(4)  Goals  for  improving  competitive  dollars 
and  percentages;  and 

(5)  Analysis  of  results. 

(b)  Contractor  policies  should  view  each 
single  or  sole-source  purchase  as  an 
exception.  Policies  should  require — 


(1)  lustifrcation  for  the  single  or  sole-source 
by  the  management  of  the  department  which 
has  the  requirements;  and 

(2)  Cost  and  price  analysis  when  required. 

(c)  In  evaluating  sampled  subcontracts, 
evaluate  whether  the  contractor  has  an 
adequate  justiHcation  for  single  and  sole- 
source  buys.  Single  source  is  a  purchase 
where  competition  is  available  but  which  is 
awarded  without  it  because  of  limiting 
circumstances.  Sole  source  is  a  purchase  that 
can  only  be  placed  with  one  vendor.  Verify 
the  contractor's  reasons  with  the  buyer, 
supervisor,  or  other  personnel  who  provided 
the  justification. 

(d)  Include  tke  following  statistical  data  in 
the  report: 


Customer  Directed  (')  — 
Engineering  Directed  (*)... 

Proprietary  Items 

Only  Supplier  Qualified. 


EconomicaUy  Justified  (').- 
Ottier  Justifiable  Reasons.. 
No  Justification  Given. 


Toiri. 


$100,000 
and  over 


$25,000  to 
$100,000 


Under 
$25,000 


Total 


(>)  F=or  exanvla.  wtien  m  end  item  cortfainB  an  item  on  a  qualHted  products  list  (QPL),  the  Hem  on  the  QPL  must  be  purcttased  from  a  source  on  the  OPt.  (see 

FAR  9  2) 

(»j  Cautioa  When  tt>e  contractor's  engineering  department  marks  sources  on  drawings,  it  does  not  necessarily  mean  mat  tfte  source  Is  directed,  n  may  only  mean 

the  vendor  has  an  acceptable  product  ^^.     ._^.      .„..*_,  w. 

(')  Economic  jusWicalion  may  include  life  cycle  cost  impact  configuratioo  control  snpact  tooling  cost  qualiScation  test,  defivery,  etc. 


BEST  COPY  AVAILABL* 
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C-307.4  Small  business  and  small 
cbaadvantaged  business  utilization 
perfonnance  (UG4), 

Detennine  whether  the  contractor  is 
complying  with  dm  dauae  at  FAR  52.219-8, 
Utilixation  of  Small  Buaineaa  Concema  and 
Small  Diaadvantaged  Buaineaa  Concema  (in 
moat  contracta  over  tiaooo),  which  requirea 
contractor*  to  give  theae  concema  the 
maximum  practical  opportunity  to  participate 
in  subcontracts.  The  team  captain  shall  aak 
the  team's  small  and  disadvantaged  business 
atilixation  specialist  to  do  this  part  of  the 
review.  Include  the  following  statistical  data 
in  the  report 


Total  Purchasing 

cuHiaUlriH 

Smaa 


and  Sub- 


Woe 


Cunent 


Smal    Diaadvanlaoad    Buai- 


Prtof 


Currant 


C-207.5    Subcontractor  responsibility  and 
vendor  performance  rating  system  (IIGS). 

(a)  Responsibility.  Before  awarding  a 
subcontract  the  prime  contractor  should 
detennine  the  subcontractor  responsible 
using  the  same  standards  of  responsibility 
the  Government  uses  (see  FAR  9.104-4).  The 
team  should  pay  particular  attention  to  the 
contractor's  use  of  the  list  of  parties  excluded 
from  procurement  programa  (see  FAR  9.404) 
and.  if  the  contractor  has  subcontracts  with 
parties  on  the  list  the  documentation, 
systems,  and  procedures  the  contractor  has 


established  to  protect  the  Government's 
interesto  (see  FAR  9.405-2). 

(b)  Vendor  performance  rating.  State  in  the 
report  whether  the  contractor  has  or  should 
have  a  vendor  rating  system.  If  the  contractor 
has  a  system,  determine  its  efficiency  by 
reviewing — 

(1)  What  aspects  of  performance  it  rates  (a 
detailed  system  may  evaluate  several 
aspects — ^price,  quaUty,  delivery,  and 
service); 

(2)  Who  evaluates  vendor  performance  (a 
good  system  draws  together  evaluations  by 
all  knowledgeable  contractor  personnel); 

(3)  Whether  the  information  is  kept  cun«nt 
(a  good  system  is);  and 

(4)  How  it  is  used  in  selecting  sources. 

C-208   Pricing  and  negotiation  (IIH). 
C-208. 1    Statistical  information  (IIHl). 

Include  the  following  information  in  the 
report: 


Number  of  POa  Reviewad* 
Goat  or  Prtdng  OatK 


OMafewd. 


0(  Cwrart  Cost  or  Pricing  DetK 


Coal  Anaiyaia: 


Dow  cifMVvwy..*««MM*.». 
ConlrKlor  AudK  AtMtanor 


Go¥tfnnMnl  PMcinQ 


ApplcMa. 
Aooonpiili 
Dons  cfVoclNwy« 


$100,000 
and  over 


$25,000  to 
$100,000 


Under 
$25,000 


Total 


C-20eJ   Pub.  L  87-653.  Truth  in 
Negotiations  (IIH2). 

(a)  The  requirements  of  Pub.  L  87-653  are 
spelled  out  in  FAR  15.804-2.  Make  sure  the 
buyers  fully  underatand  the  policy  and 
procedurea  for  obtaining  certified  cost  or 
pricing  data. 

(b)  Do  not  recommend  approval  of  the 
contractor's  purchasing  system  if  the 
contractor's  procedures  do  not  result  in 
compliance  with  Pub.  L  87-653,  i.e.,  the 
proosdures  do  not  result  in  receipt  of  cost  or 
pricing  data,  execution  of  the  certificate,  and 
incorporation  of  the  appropriate  clauses  in 
the  subcontract  One  or  two  isolated  cases  of 
noncompliances  are  not  ordinarily  grounda 
for  system  disapproval,  unless  these  were  the 
only  two  purchases  subject  to  the  law. 

C-2106.3    Adequate  price  competition  (IIH2). 

(a)  Adequate  price  competition  may  be  the 
most  common  reason  used  for  not  getting  cost 
or  pricing  data.  FAR  15.804-3(b)  describes 
when  price  competition  exists  and  how  to 
determine  whether  its  adequate. 

(b)  The  review  team  shall  carefully  review 
the  contractor's  documentation  for  adequate 


price  competition  to  validate  its  validity.  If 
the  documentation  does  not  support  the 
determination  of  adequate  price  competition 
and  the  buy  is  otherwise  subject  to  Pub.  L 
87-653,  then  the  review  team  will  consider 
the  contractor  in  noncompliance  for  that 
action. 

C-206.4    Price  analysis  and  cost  analysis 
(1IH4J. 

(a)  Determine  whether  the  contractor  is 
performing  some  form  of  price  analysis  on 
every  subcontract  (but  see  FAR  13.106)  and 
evaluate  whether  the  analysis  is  adequate  for 
the  facts  and  circumstances  of  the  purchase. 
Contractors  frequently  use  the  existence  of 
competition  as  a  reason  for  limiting  the 
extent  of  price  analysis  performed.  The 
review  team  should  ensure  that  the  depth  and 
extent  of  competition  is  in  fact  sufficient  to 
ensure  that  the  marketplace  has  determined 
the  price.  The  Armed  Services  Pricing  Manual 
(ASPM),  Volume  1,  Contract  Pricing,  and 
Volume  2,  Price  Analysis,  has  additional 
guidance  on  applying  pricing  policies  to 
pricing  situations. 

(b)  Determine  whether  the  contractor  ia 
(see  FAR  15.806)— 


(1)  Performing  required  cost  analysis  on   . 
subcontractor  cost  or  pricing  data; 

(2)  Performing  an  adequate  analysis:  and 

(3)  Supplying  the  results  of  analyses  to  the 
Government  in  time  to  negotiate  the  prime 
contract  price. 

(c)  The  prime  contractor  is  responsible  for 
using  its  own  resources  to  perform  cost 
analysis  and  pricing  reviews  on  its 
subcontractors.  However,  in  limited 
circumstances  (see  FAR  15.806-3),  the 
Government  may  perform  the  review. 

0-206.5   NegoUations  (IIH5). 

(a)  Evaluate  whether  the  contractor's 
evaluation  and  negotiation  decisions  and 
methods  are  based  on  the  principles  the 
Government  uses  (see  FAR  15.6  and  15.807). 

(b)  Ensure  that  the  buyer  knows  that  he  or 
she  is  responsible  for  the  subcontract  price, 
even  when  supported  by  other  specialists. 
Ensure  that  the  buyer  determines  the 
subcontract  price  fair  and  reasonable,  and 
documents  the  basis  for  the  determination. 
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C-20e.6    Cash  discounts  and  terms  fIIH6). 
Determine  whether  the  contractor  seeks 
and  takes  advantage  of  discounts.  State  in 
the  report  any  instances  of  lost  discotmts  and 
the  reason. 

C-208. 7    Handling  low  dollar  orders  (IIH7). 

Determine  whether  the  contractor  has  or 
should  have  procedures  to  keep  the  number 
of  low  dollar  orders  from  becoming  excessive 
and  to  streamline  handling  of  low  dollar 
orders. 

C-208.8   Selection  of  contract  types  (1IH8). 

(a)  Evaluate  the  types  of  subcontracts  to 
determine  if  the  contractor  is  using 
appropriate  types  of  contracts.  The 
contractor  should  be  following  the  same 
principles  in  selection  of  subcontract  type  as 
the  Government  follows  in  selecting  the 
prime  contract  type  (see  FAR  Part  16  and 
ASPM  No.  1).  Explain  any  extensive  use  of 
inappropriate  contract  types. 

(b)  Carefully  review  the  contractor's  use  of 
undefinitized  actions  (e^  letter  contracts) 
and  determine  the  frequency  of  use, 
conditions  under  which  used:  and  the 
timeliness  of  definitizatioa.  Their  use  should 
be  consistent  with  the  conditions  for 
Government  use  (see  217.75).  They  should 
contain  a.definitization  schedule  which  meets 
the  limiUtions  of  217.7S03(b)(3). 

C-209    Subcontract  award  and 
administration  (II-IJ. 

C-209. 1    Solicitation,  receipt,  and 
evaluation  of  proposals  (Il-Il). 

(a)  Review  the  file  and  check  to  make  sure 
there's  documentation  showing  that — 

(1)  Purchasing  and  engineering  review 
jointly  agree  to  the  technical  specifications 
and  statement  of  work;  and 

(2)  Prime  contract  clauses  are  reviewed 
and  make  or  buy  aspects  considered. 

(b)  Review  the  request  for  proposal  and 
determination  if — 

(1)  It  is  definitive;  and 

(2)  It  contains4he  appropriate  clauses  and 
provisions. 

(c)  Review  the  contractor's  evaluation 
methods  to  determine — 

(1)  If  purchasing  and  engineering  review 
proposals  received  to  ensure  they  meet 
requirements; 

(2)  How  preaward  surveys  are  used;  and 

(3)  If  the  evaluation  method  ensures 
impartiality. 

C-209.2   A  warding  the  subcontract  or 
purchase  ortier  (11-12).  - 

Determine  if  the  contractor's  procedures 
ensure  that  the  final  subcontract  package — 

(a)  Contains  all  the  necessary  instructions, 
requirements,  and  clauses;  and 

(b)  Has  been  reviewed  and  approved  by  all 
the  necessary  functions. 

C-209i3    Subcontract  administration  (U-I3J. 

(a)  Evaluate  the  contractor's  system  for 
managing  subcontracts  to  ensure  that  the 
Government's  interests  are  protected. 
Determine  whether— 

(1)  A  subcontract  surveillance  program  has 
been  properly  instituted,  e.g. — 

(i)  "The  subcontract  administrator  and 
project  engineering  personneJ  work  closely 


together  in  the  resolution  of  design, 
production,  reliability,  and  delivery  problems; 

(ii)  The  subcontract  administrator  monitors 
and  correlates  cost  and  progress  of  the 
subcontracts;  and 

(iii)  There  is  an  awareness  of  the 
subcontractor's  problem  together  with 
effective  action  to  resolve  any  problems. 

(2)  The  contractor  promptly  notifies  the 
contracting  officer  of  potential  subcontract 
problems  which  may  impact  the  delivery, 
quality,  or  price  of  the  prime  contract 

(b)  For  sampled  subcontracts — 

(1)  Review  the  type  and  frequency  of 
reports  required  and  if  action  ia  taken  when 
required. 

(2)  Explain  any  overruns  or  delinquencies. 

(3)  Review  actions  relating  to  the  award  of 
lower  tier  subcontracts  when  the  subcontract 
requires  advance  notice  and  consent 

(4)  Ensure  that  the  flow  down  clauses  are 
being  properly  accomplished. 

C-209.4    Changes  to  subcontracts  (11-14). 

For  sampled  subcontracts,  evaluate 
contractor — 

(a)  Compliance  with  advance  notification, 
consent  and  Public  Law  87-653,  Tmth  in 
Negotiations. 

(b)  Control  over  change  orders  and 
negotiations.  Analyze  the  reasons  for  any 
unusually  large  number  of  change  orders. 

C-209.5    Terminated  subcontracts  (11-15). 

Check  with  the  cognizant  termination 
contracting  officer  (TCO)  to  detennine  if  the 
TCO  has  experienced  any  problems  with  the 
contractor  in  terminating  subcontracts. 

C-209.6    Closing  out  subcontracts  (11-16). 

Review  the  contractor's  policies, 
procedures,  and  practices.  Ensure  that  files 
are  not  closed  until  all  appropriate  actions 
have  been  taken  and  necessary  closeout 
actions  are  timely. 

C-210   Appendices,  exhibits,  case  histories 
(IlJh 

Use  this  section  to  attach  and  explain  any 
special  materials,  to  mention  any  special 
accomplishments,  or  to  report  cost  savings/ 
avoidances  as  a  result  of  CPSR 
recommendations. 

PART  »-^lEPORT  FORMATS 

C-300    Scope. 

This  part  provides  report  formats  for 
contractor  purchasing  system  reviews 
(CPSRs),  follow-up  reviews,  and  special 
reviews. 

C-301    Cover  Page  and  Part  I. 

Use  the  following  format  for  the  Cover 
Page  and  Part  I  for  CPSRs,  follow-up  reviews, 
and  special  reviews: 

(a)  Cover  page  of  report. 

CONTRACTOR  PURCHASING  SYSTEM 
REVIEW 

(TYPE  OF  REVIEW) 

CONTRACTOR'S  COMPLETE  NAME  AND 
ADIWESS 

Corporation  Name: — 

Division  Name: 


Street  Addreaa:   

City,  State,  and  Zip  Code: 

ORGANIZATION  CONDUCTING  THE 
REVIEW 

Name: 

Address:    

Name/Title  of  Team  Captain:  

Period  of  In-Plant  Review: 

Period  Covered  for  this 
Review:  ' 

Date  of  Review  Board 

(if  required): 

Copy  Number 

Report  Date: 


Group/Plant  Name:- 
Subdivision  Name:  - 


Signature  of  Team  Captain 

UNLESS  PERMISSION  IS  RECEIVED  FROM 
THE  AGO,  THIS  REPORT  SHALL  ONLY  BE 
DISTRIBUTED  IN  ACCORDANCE  WITH 
FAR  44.307. 

RELEASE  OF  THIS  REPORT  IS  GOVERNED 
UNDER  THE  FREEDOM  OF  INFORMA-RON 
ACT,  5  U.S.C.  552.  NOTIFY 

HEADQUARTERS IF 

THIS  REPORT  IS  RELEASED. 

THE  SUPPORTING  WORKPAPERS 
APPUCABLE  TO  THIS  REPORT  ARE 
RETAINED  IN  THE  FILES 
OF . 

(b)ft7rt/. 

Use  the  following  format  for  Part  I: 

PARTI 

Summary  Report 
Section 

1.  Contractor's  complete  name  and  address 

2.  Statement  on  previous  status  of  purchasing 

system,  comments  on  adequacy  of 
implementation  of  previous 
recommendations,  and  identification  of 
repeat  recommendations 

3.  Comments  on  contractor's  effectiveness  in 

major  purchasing  areas  including: 

a.  Extent  of  competition 

b.  Control  of  sole-source  and  single-source 
purchasing 

c.  Small  business  and  small  disadvantaged 
business  programs 

d.  Price  and  cost  analysis  methods 

e.  Subcontract  administration 
I.  Make  or  buy  program 

g.  Justification  for  use  of  suspended/ 

debarred  subcontractors 
h.  Other  areas 

4.  Reconmiendations: 

a.  Recommendations  made  to  the 
contractor 

b.  Contractor's  reply  to  the 
recommendations 

c.  Evaluation  of  contractor's  reply 

5.  Attach  copy  of  ACO  letter  to  contractor 

C-302    Part  11 

Use  the  following  format  for  Part  D  for 
CPSRs; 

PARTD 

Supporting  and  Statistical  Data 

Section 

A  Conducting  the  Review 
1.  Purpose  of  Review 
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2.  Review  Team  Members  and  Review 
Method* 

3.  Summary  of  Purchases  Examined 
B  Company  History  and  Purchasing 

Organization 

1.  Background  Data  and  Scope  of 
Purchasing  Operation 

2.  Management  Attitude  Toward 
Purchasing 

3.  Purchasing  Organization 

4.  Interdepartmental  Relations 

5.  Internal  Purchasing  Organization 
8.  Purchasing  Personnel 

7.  Conflict  of  Interest 
C  Purchasing  Policies  and  Procedures 

1.  Evaluation  of  Written  Policies  and 
Procedures 

2.  Analysis  of  Purchasing  Forms 
D  Subcontract  Clauses 

1.  Analysis  of  Purchase  Order  Clauses 

2.  Restrictive  Clauses 

3.  Special  Gauses 

4.  Side  Agreements 

5.  ACO  Consent,  Advance  Notiflcation. 
and  Written  fustification 

6.  Cost  Accounting  Standards 
E  Management  of  Purchasing 

1.  Documentation  of  Purchasing  Files 

2.  Reports  and  Controls 

3.  Standardization  Program 

4.  Value  Analysis  Program 

5.  Make  or  Buy  Program 

6.  Material  Estimating — Budget  Control 
F  Development  of  Purchase  Requirements 

1.  Advance  Purchasing  Planning 

2.  Identification  of  the  Purchase 
Requirement 

3.  Establishment  of  Schedule — Purchasing 
Lead  Time 

4.  Inventory  Control 

5.  Material  Control  Methods 

6.  Expediting  and  Follow-up  of  Purchase 
Orders 

7.  Receiving 

8.  Transportation 

9.  Packaging 

G  Selecting  Sources 

1.  Competition 

2.  Intra-Company  Transactions 

3.  Single-Source  and  Sole-Source 
Purchasing 

4.  Small  Business  and  Small  Disadvantaged 
Business  Programs 

5.  Subcontractor  Responsibility  and  Vendor 
Performance  Rating  System 

H  Pricing 

1.  Statistical  Information 

2.  Truth  in  Negotiations 

3.  Adequate  Price  Competition 

4.  Price  Analysis  and  Cost  Analysis 

5.  Negotiations 

6.  Cash  Discounts  and  Terms 

7.  Handling  Low  Dollar  Orders 

8.  Selection  of  Contract  Types 

I  Subcontract  Award  and  Administration 
1.  Solidtatioa  Receipt  and  Evaluation  of 

Proposals 
Z  Awarding  the  Subcontract  or  Purchase 

Order 

3.  Letter  Subcontracts  and  Advance 
Authorizations 

4.  Subcontract  Administration 

5.  Changes  to  Subcontracts  or  Purchase 
Orders 

6.  Terminated  Subcontracts 

7.  Closing-Out  Subcontracts 


)  Appendices,  Exhibits,  Case  History 
C-303    Attachmenta. 

Departments  and  agencies  may  develop 
formats  for  arraying  data. 

102.  Appendix  D  to  Chapter  2  is 
revised  to  read  as  follows: 
Appendix  D  to  Chapter  2 — Component 
BfMkout 

D-lOO    Scope. 
D-101  "Definition. 
D-102    Policy. 
D-103    Responsibility. 
D-104    Procedures. 
D-IOS    Records. 

D-lOO   Scope. 

(a)  This  appendix  provides  policy  and 
procedures  for  breaking  out  components  of 
end  items  for  fut\ire  acquisitions  so  that  the 
Government  can  purchase  the  components 
directly  from  the  manufacturer  or  supplier 
and  furnish  them  to  the  end  item 
manufacturer  as  Government-furnished 
material. 

(b)  This  appendix  does  not  apply  to- 
ll) The  initial  decisions  on  Government- 
furnished  equipment/contractor-fumished 
equipment  that  are  made  at  the  inception  of 
an  acquisition  program;  or 

(2)  Breakout  of  parts  for  replenishment  (see 
Appendix  E). 

D-101    Definition. 

Component,  as  used  in  this  appendix, 
includes  subsystems,  assemblies, 
subassemblies,  and  other  major  elements  of 
an  end  item;  it  does  not  include  elements  of 
relatively  small  annual  acquisition  value. 

D-iae    Policy. 

DoD  policy  is  to  breakout  components  of 
weapons  systems  or  other  major  end  items 
under  certain  circumstances. 

(a)  When  it  is  anticipated  that  a  prime 
contract  will  be  awarded  without  adequate 
price  competition,  and  the  prime  contractor  is 
expected  to  acquire  any  component  without 
adequate  price  competition,  breakout  that 
component  if — 

(1)  Substantial  net  cost  savings  probably 
will  be  achieved;  and 

(2)  Breakout  action  will  not  jeopardize  the 
quality,  reliability,  performance,  or  timely 
delivery  of  the  end  item. 

(b)  Even  when  either  or  both  the  prime 
contract  and  the  component  will  be  acquired 
with  adequate  price  competition,  consider 
breakout  of  the  component  if  substantial  net 
cost  savings  will  result  from — 

(1)  Greater  quantity  acquisitions;  or 

(2)  Such  factors  as  improved  logistics 
support  (through  reduction  in  varieties  of 
spare  parts)  and  economies  in  operations  and 
training  (through  standardization  of  design). 

(c)  Breakout  normally  is  not  justified  for  a 
component  that  is  not  expected  to  exceed  $1 
million  for  the  current  year's  requirement. 

D-103   Responsibility. 

(a)  Agencies  are  responsible  for  ensuring 
that— 

(1)  Breakout  reviews  are  performed  on 
components  meeting  the  criteria  in  D-1.102 
(a)  and  (b); 


(2)  Components  susceptible  to  breakout  are 
earmarked  for  consideration  in  future 
acquisitions; 

(3)  Components  earmarked  for  breakout 
are  considered  during  requirements 
determination  and  appropriate  decisions  are 
made;  and 

(4)  Components  are  broken  out  when 
required. 

(b)  The  program  manager  or  other  official 
responsible  for  the  material  program 
concerned  is  responsible  for  breakout   ■ 
selection,  review,  and  decision. 

(c)  The  contracting  officer  or  buyer  and 
other  specialists  (e.g.,  small  business 
specialist,  engineering,  production,  logistics, 
and  maintenance)  support  the  program 
manager  in  implementing  the  breakout 
program. 

D-104    Procedures. 

(a)  A  breakout  review  and  decision 
includes — 

(1)  An  assessment  of  the  potential  risks  to 
the  end  item  fivm  possibilities  such  as 
delayed  delivery  and  reduced  reliability  of 
the  component; 

(2)  A  calculation  of  estimated  net  cost 
savings  (i.e.,  estimated  acquisition  savings 
less  any  offsetting  costs);  and 

(3)  An  analysis  of  the  technical, 
operational,  logistics,  and  administrative 
factors  involved. 

(b)  The  decision  must  be  supported  by 
adequate  explanatory  information,  including 
an  assessment  by  the  end  item  contractor  . 
when  feasible. 

(c)  The  following  questions  should  be  used 
in  the  decision  process — 

(1)  Is  the  end  item  contractor  likely  to  do 
further  design  or  engineering  effort  on  the 
component? 

(2)  Is  a  suitable  data  package  available 
with  rights  to  use  it  for  Goverrmient 
acquisition?  (Note  that  breakout  may  be 
warranted  even  though  competitive 
acquisition  is  not  possible.) 

(3)  Can  any  quality  control  and  reliability 
problems  of  the  component  be  resolved' 
without  requiring  effort  by  the  end  item 
contractor? 

(4)  Will  the  component  require  further 
technical  support  (e.g.,  development  of 
specifications,  testing  requirements,  or 
quality  assurance  requirements)?  If  so,  does 
the  Government  have  the  resources 
(manpower,  technical  competence,  facilities, 
etc.)  to  provide  such  support?  Or,  can  the 
support  be  obtained  from  the  end  item 
contractor  (even  though  the  component  is 
broken  out)  or  other  source? 

(5)  Will  breakout  impair  logistics  support 
(e.g.,  by  jeopardizing  standardization  of 
components)? 

(6)  Will  breakout  unduly  fragment 
administration,  management,  or  performance 
of  the  end  item  contract  (e.g.,  by  complicating 
production  scheduling  or  preventing 
identification  of  responsibility  for  end  item 
failure  caused  by  a  defective  component)? 

(7)  Can  breakout  be  accomplished  without 
jeopardizing  delivery  requirements  of  the  end 
item? 

(8)  If  a  decision  is  made  to  breakout  a 
component,  can  advance  acquisition  funds  be 
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made  available  to  provide  the  new  source 
any  necessary  additional  lead  time? 

(9)  Is  there  a  source  other  than  the  present 
manufacturer  capable  of  supplying  the 
component? 

(10)  Has  the  component  been  (or  is  it  going  i 
to  be)  acquired  directly  by  the  Goverrmient 
as  a  support  item  in  the  supply  system  or  as 
Government-furnished  equipment  in  other 
end  items? 

(11)  Will  the  financial  risks  and  other 
responsibilities  assumed  by  the  Government 
after  breakout  be  acceptable? 

(12)  Will  breakout  result  in  substantial  net 
cost  savings?  Develop  estimates  of  probable 
savings  in  cost  considering  all  offsetting  costs 
such  as  increases  in  the  cost  of  requirements 
determination  and  control,  contracting, 
contract  administration,  data  package 


purdiase,  material  inspection,  qualification  or 
preproduction  testing,  ground  support  and 
test  equipment  fransportation,  security, 
storage,  distribution,  and  technical  support 

(d)  If  answers  to  the  questions  reveal 
conditions  unfavorable  to  breakout  the 
program  manager  should  explore  whether  the 
unfavorable  conditions  can  be  eliminated. 
For  example,  where  adequate  technical 
support  is  not  available  from  Goverrmient 
resources,  consider  contracting  for  the 
necessary  services  from  the  end  item 
contractor  or  other  qualified  source. 

D-105   Records. 

(a)  The  contracting  activity  shall  maintain 
records  on  components  reviewed  for 
breakout  Records  should  evidence  whether 
the  components — 


(1)  Have  no  potential  for  breakout 

(2)  Have  been  earmarked  as  potential 
breakout  candidates; 

(3)  Have  been,  or  will  be,  broken  out. 

(b)  The  program  manager  or  other 
designated  official  must  sign  the  records. 

(c)  Records  must  reflect  the  facts  and 
conditions  of  the  case,  including  any 
assessment  by  the  contractor,  and  the  basis 
for  the  decision. 

Appendix  T  to  Chapter  2 — [Removed] 

103.  Appendix  T  to  chapter  2  is 
removed. 

pit  Doc.  91-2074  Filed  2-13-91;  8:45  am] 
BIUJNQ  COOe  »1»-0Mi 


Thursday 
February  14,  1991 


Part  III 


Office  of  Personnel 
Management 

5  CFR  Parts  531  and  572 
Expanded  Authority  To  Make 
Appointments  Above  Minimum  Rates  and 
To  Pay  Travei  Expenses  for  New 
Appointments  and  Interviews;  Interim  Rule 

5  CFR  Parts  550  and  553 
Reemployment  of  Military  and  Civilian 
Retirees  To  Meet  Exceptional 
Employment  Needs;  Interim  Rule 

5  CFR  Parts  591  and  930 

Appointment,  Pay,  and  Removal  of 

Administrative  Law  Judges;  Interim  Rule 

Effective  Dates  of  Certain  Provisions  of 
the  Federal  Employees  Pay  Comparability 
Act  of  1990;  Notice 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

S  CFR  Parts  531  and  572 

ExfMnded  Autfwrity  to  Make 
Appoeitments  Aoove  MifunNNn  Rates 
and  to  Pay  Travel  Ejtpenaes  for  New 
Appolntinei  its  and  Interviews 

AOmcv:  Office  of  Personnel 

Management 

action:  Interim  regulations  with  request 

for  comments. 


;  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  implement  provisions  of 
the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA).  The 
Act  permits  appointments  of  superior 
candidates  above  the  minimum  rate  at 
any  General  Schedule  grade  {removing 
the  previous  limit  of  GS-11  and  above) 
and  permits  agencies  to  pay  candidates' 
travel  expenses  for  interviews  and  new 
appointees'  relocation  expenses  for  any 
position. 

DATfS:  Sections  106  and  206  of  FEPCA 
and  the  interim  regiilations  set  forth 
below  are  effective  on  February  14, 1991. 
Comments  must  be  received  by  April  15, 
1991. 

AOOncsses:  Send  or  deliver  written 
comments  to  Leonard  R.  Klein, 
Associate  Director  for  Career  Entry, 
Office  of  Personnel  Management,  room 
6F08.  ItOO  E  Street.  NW..  Washington. 
DC  20415. 

TOR  FUKTMER  INFOmiATIOM  CONTACT: 
Tracy  Spencer,  (202)  606-0960. 
•UPPISMCNTAIIY  MRMWUTION: 

Superior  Qualifications  Appointments 

The  new  regulations  remove  the  GS- 
11  limit  and  add  specific  reference  to 
use  of  advanced  rates  to  meet  a  special 
need  but  make  no  other  changes  to  the 
criteria  for  making  appointments  above 
the  minimum  rate  for  the  grade.  Some 
agencies  have  suggested  that  the 
regulations  should  allow  appointments 
to  be  based  on  any  of  the  tlvee  statutory 
criteria:  Unusually  Ib^  or  unique 
qualifications;  existing  pay;  or  special 
need  of  the  agency.  Currently,  the 
regulations  prohibit  appointments  at 
advanced  rates  based  solely  on  a 
candidate's  exisdog  pay  and  require 
prior  OPM  approval  for  rates  that 
exceed  a  candidate's  existing  pay  by 
more  than  20  percent  The  restriction  on 
use  of  existing  pay  is  based  on 
legislative  history,  which  indicates  that 
the  authority  was  intended  to  match 
existing  pay  only  when  candidates 
possess  unusually  high  or  unique 
qualifications.  We  will  consider 


removing  the  pay  limit  on  agencies' 
delegated  authority.  We  would  Iflw 
specific  comments  on  situations  in 
which  authority  to  offer  more  than  a  20 
percent  pay  increase  may  be  needed 
and  on  whether  any  restrictions  on 
maximum  pay  should  be  retained. 
Should  authority  to  exceed  the  20 
percent  limit  without  OPM  approval 
apply  whenever  a  candidate  has 
unusually  high  or  unique  qualifications 
or  only  when  an  agency  has  a  special 
need  for  his  or  her  particular 
qualiHcations? 

Payment  of  Travel  and  Transportation 
Expenses 

The  interim  regulations  remove  the 
requirement  for  agencies  to  determine 
that  a  shortage  of  candidates  exists 
before  paying  new  appointees'  travel 
and  transportation  expenses  to  first  post 
of  duty.  The  regulations  also  provide 
that  agencies  may  pay  candidates' 
travel  expenses  to  report  for  interviews 
for  any  position.  The  regulations  retain 
existing  language  reinforcing  agency 
discretion  in  deciding  whether  to  ]iay 
relocation  or  interview  expenses  for  any 
position. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

FEPCA  provides  that  these  new  legal 
flexibilities  will  become  effective  within 
90-180  days  following  enactment  In 
order  to  give  practical  effect  to  this 
legislation  to  the  earliest  authorized 
date,  I  find  that  good  cause  exists  to 
waive  the  general  notice  of  proposed 
rulemaking  and  to  make  these 
regulations  effective  in  less  than  30 
days. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  mie  as  defined  in  E.0. 12291. 
Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
subetantial  number  of  small  entities 
because  it  affects  only  certain  Federal 
employees. 

List  of  Subjects 
5  CFR  Part  531 

Government  employees,  Wages. 
Adsnnistrative  practice  and  procedure. 

S  CFR  Part  572 

Administrative  practice  and 
procedure.  Government  employees. 


Ornce  of  Personnel  Management 
Constanca  Barry  Newman, 
Director. 

Accordingly.  OPM  is  amending  5  CFR 
parts  531  and  572  as  follows: 

PART  531-PAY  UNDER  THE 
GENERAL  SCHEDULE 

1.  The  authority  citation  for  part  531  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  5115,  5338.  and  chapter 
M;  E.0. 12748;  subpart  A  issued  under  section 
529  of  Pub.  L 101-509  and  E.0. 12736;  subpart 
B  also  issued  under  5  U.S.C.  5333(a]  and  5402; 
subpart  C  also  issued  under  5  U.S.C.  5301  and 
5335;  subpart  E  also  issued  under  5  U.S.C. 
533& 

2.  In  S  531.203,  paragraph  (b)(1)  Is 
revised  and  paragraphs  (b)(3)  and  (b)(4) 
are  added  to  read  as  follows: 

§531.203   General  provisions. 

•  •        •        •        •  t 

(b)  Superior  qualifications 
appointments.  (1)  A  "superior 
qualifications  appointment"  means  an 
appointment  made  at  a  rate  above  the 
minimum  rate  of  the  appropriate 
General  Schedule  grade  under  authority 
of  section  5333  of  title  5.  United  States 
Code,  because  of  the  superior 
qualifications  of  the  candidate  or  a 
special  need  of  the  agency  for  the 
candidate's  services.  Prior  approval  of 
OPM  is  required  if  the  proposed  rate 
exceeds  the  candidate's  existing  pay  by 
more  than  20  percent  (unless  the 
position  is  in  the  Library  of  Congress). 

•  •        *        •        * 

(3)  Each  agency  that  makes  superior 
qualifications  appointments  must 
establish  documentation  and 
recordkeeping  procedures  sufficient  to 
allow  reconstruction  of  the  action  taken 
in  each  case. 

(4)  In  determining  whether  an 
employee  should  receive  a  superior 
qualifications  appointment  and,  if  so.  at 
vdiat  level  the  employee's  pay  should  be 
set,  the  agency  must  consider  the 
possibility  of  authorizing  a  recruitment 
bonus  as  provided  in  part  575  of  this 
chapter. 

3.  Part  572  is  retitled  and  revised  to 
read  as  follows: 

PART  572— TRAVEL  AND 
TRANSPORTATION  EXPENSES;  NEW 
APPOINTEES  AND  INTERVIEWS 

Authority:  5  U.S.C.  5706b  and  5723. 

Sk. 

S72a01  Agency  authority. 

srtMA  Agency  discretion. 

572.103  Recordkeeping. 
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1572.101 

(a)  An  agency  may  pay  an  appointee's 
travel  expenses  to  the  first  post  of  duty 
whenever  the  agency  determines  that 
such  payment  is  appropriate  for  any 
position. 

(b)  An  agency  may  pay  the  expenses 
of  an  individual  being  considered  for 
employment  for  travel  to  and  from  ■  pre- 
employment  interview. 

S  572.102   Agency  dtocretton. 

Payment  of  travel  expenses  for  any 
individual  candidate  or  appointee  will 
be  at  the  discretion  of  the  employing 
agency.  A  decision  by  one  agency  that 
payment  is  appropriate  for  a  particular 
position  does  not  require  a  like 
determination  by  any  other  agency 
filling  similar  positions.  A  decision 
made  in  connection  widi  one  specific 
vacancy  does  not  reqtiire  a  like  decision 
in  connection  with  futnre  vacancies.  In 
deciding  to  pay  travel  and 
transportation  or  interview  expenses  in 
filling  any  posidon.  the  agency  should 
consider  sudi  factors  as  availability  of 
funds  as  well  as  the  desirability  of 
Conducting  interviews  for  a  particular 
Job  or  offering  a  recruiting  incentive  to  a 
particular  candidate. 


effective  on  February  14. 1001. 
Comments  must  be  received  by  April  15. 
1991. 


S  572.103 

Each  agency  vrill  maintain  records  of 
payments  made  under  this  auth(»ity  and 
will  make  those  records  avaUaUe  to 
OPM  on  request 

[PR  Doc  91-3802  FHed  »-fr-ei;  i«0  pm) 


S  CFR  Parts  550  and  553 

Raafflptoymant  of  MIKtary  and  CMBan 
Ratlraas  to  Meat  Exceptional 
Emptoyment  Naada 

AQiNCVt  Office  of  Personnel 

Management 

ACTKNC  Interim  regulations  with  request 
for  comments. 


r.  The  Office  of  Personnel 
Management  (OFM)  is  issuing  interim 
regulations  to  implement  provisions  of 

the  Federal  Employees  Pay 

Comparability  Act  of  1990  (FEPCA).  The 
Act  permits  OPM  to  audiorize  retired 
military  and  Federal  civilian  personnel 
to  be  employed  without  loss  of  pay  or 
annuity  ndien  such  emirfoyment  is 
needed  to  meet  exceptional  difficulty  in 
recruiting  or  retaining  qualified 
candidates  for  particular  positions  or 
under  other  unusual  drcomstances. 
DATBS:  Section  lOB  of  FBPCA  sad  the 
interim  regulations  set  forth  below  are 


:  Send  or  deliver  written 
comments  to  Leonard  R.  Kleiii, 
Associate.Director  for  Career  Entry. 
Office  of  Personnel  Management  room 
6F08, 1900  B  Street  NW..  Washfaigton. 
DC  20415. 


(TIOM  OONT ACT* 
Tracy  Spencer.  (202)  e06-09ea 

SUPPLEMENTARY  INFORMATION: 
Generally.  5  U.S.C  5532  requires 
reduction  in  the  retired  or  retainer  pay 
of  any  regular  officer  who  is  eo^tloyed 
in  a  civilian  position.  The  law  also 
requires  reduction  in  the  retired  or 
retainer  pay  of  a  retired  reserve  or 
enlisted  monber  if  combined 
compensation  fit)m  civilian  salary  and 
retired  or  retainer  pay  exceeds  the  base 
pay  for  Executive  Level  V.  No  reduction 
is  required  if  the  member's  retired  or 
retainer  pay  is  based  in  whole  or  in  pert 
on  a  combat  disability  as  defined  in  the 
law.  Under  S  U.S.C  8344  and  8468,  the 
amount  of  an  annuity  under  the  Civil 
Service  Retirement  System  or  the 
Federal  En^tloyees  Retirement  System  is 
generally  deducted  from  the  basic  pay  of 
an  annuitant  who  is  reenqdoyed  in  a 
Federal  civilian  position. 

Section  108  of  FEPCA  sets  out  two 
basic  conditions  under  which  OPM  may 
authorize  exceptitms  to  die  rednctioo  in 
pay  or  annuity  normally  required  for 
either  military  w  civilian  retirees;  for 
temporary  emplojnnent  that  "is 
necessary  doe  to  an  emergency 
invdving  a  direct  threat  to  life  or 
property  or  ether  nnnsnal 
circomstanoes'*  (which  may  be 
delegated  to  agencies);  and  "oo  a  case 
by-case  basis  for  emplo]rees  in  positions 
for  which  there  is  exceptional  difficulty 
in  recruiting  or  retaining  a  qualified 
employee." 

"The  interim  regulations  require  diet 
most  requests  for  reemplojrment  without 
penalty  be  approved  by  OPM  on  a  case- 
by-case  basis.  The  regulations  do, 
however,  provide  that  OPM  will 
entertain  individual  agency  requests  iat 
delegation  to  meet  specific  situations. 
The  situations  must  result  bom 
emergencies  posing  immediate  and 
direct  threat  to  life  or  property  or 
emergencies  resulting  from  oAer 
unusual  circumstances. 

Generally,  the  candidate  must  be  off 
the  agency's  rtrfls  before  a  request  is 
submittedL  OPM  will  make  exceptions  to 
this  requirement  in  very  rare  instances. 
OPM  win  also  consider  requests 
involving  cuirenUy  reemployed 
annuitants  or  mihtary  retireea  during  the 
180'^lay  period  iminediatdy  foUowmg 


issuance  of  the  interim  regulations, 
which  such  requests  would  permit  aa 
agency  to  retain  an  individnal  ivhoae 
sovices  are  needed  to  conqtlete  a 
critical  or  emergency  project  or  vdioee 
loss  would  create  exceptional  recruitii^ 
difficulty. 

Requests  for  approval  of  faidividnal 
cases  or  for  delegation  of  authority  most 
be  submitted  by  the  agency  head  or  a 
designee  at  the  agency  or  departmental 
headquarters  level  An  agency  may 
submit  a  combined  request  when  the 
same  drcumstances  apply  to  several 
individuals,  but  must  name  each  one 
and  show  that  eedi  proposed  action 
meets  the  statutory  criteria. 

Because  OPM  cannot  identify  in 
advance  all  circumstances  or 
combinati<ms  of  circumstances  that  may 
support  individual  waivers  or  delegation 
of  authority,  the  interim  regulations  set 
out  only  besic  criteria  for  submission  of 
requests.  Requests  besed  on 
emergencies  or  other  unusual  sitoattoos 
must  result  from  disasters  or  other 
unforeseen  occurrences  or  from 
circumstances  beyond  normal  seesonal 
fluctuatimis  in  workload.  Requests 
besed  on  exceptional  recraithig 
difficulty  must  address  such  issoes  as: 
length  and  breadth  of  recruiting  efforts; 
quality  of  response:  declination  rate; 
unusual  qualification  requirements  of 
working  conations:  possibility  oi  jtrfi 
reengineering  or  contracting:  and  any 
other  relevant  factors.  Some  of  diese 
factors  may  be  omitted  if  inappropriate 
in  a  particular  case,  but  the  total 
evidence  submitted  must  demonstrste 
that  a  kgitimate  recruiting  need  cannot 
be  met  without  die  requested  waiver. 
Requests  besed  on  exceptional  need  to 
retain  a  qualified  employee  must  show 
good  cause  to  believe  be/she  actually 
will  retire  (or,  in  the  case  of  a  military 
retiree,  will  resign  bam  the  dviban 
position).  In  addition,  the  agency  must 
show  eitiier  that  the  em|rioyee's 
retirement  or  resignation  would  create 
an  exceptional  recruiting  problem  ot 
that  the  person  is  critical  to  an  ongoing 
prt^ect  uid  that  the  project  is  critical  to 
the  agency. 

The  interim  regulations  provide  diet 
OPM  will  set  a  time  limit  for  the  waiver 
in  each  case  to  coincide  with  ejqiected 
duration  of  the  agency's  exceptional 
need.  Continuation  of  the  waiver 
beyond  the  limit  set  in  an  individual 
case  must  be  requested  on  the  same 
basis  as  initial  authorizati'on. 

Because  the  FEPCA  provisions 
relating  to  mihtary  and  civihan  retirees 
are  almost  identical,  the  interim 
regulationa  will  ap|riy  equally  to  both 
groups.  (The  only  difference  is  in 
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trMtment  of  tecvioe  for  which  exception 
U  epprovedfor  future  retirement 
purpoeet.  FEPCA  aiBMided  5  U.S.C  8344 
and  6408  to  provide  that  such  service  it 
not  creditable  for  retiremenL  No  tuch 
provision  waa  enacted  widi  regard  to 
civilian  service  of  military  retirees 
appointed  with  exceptions  to  the  dual 
caaapensation  restrictions  of  S  U.S.C 
5532.  Those  appointees  are.  however. 
Sttbiect  to  existing  limits  on  crediting  of 
combined  military  and  civilian  service 
contained  in  5  U.S.C  8332  and  8411.) 
The  interim  regulations  will  replace 
the  current  provisions  contained  in 
subpart  F  of  5  CFR  part  5S0  delegating  to 
agencies  authority  to  approve  waivers  of 
dual  compensation  restrictions  for 
individuals  who  were  receiving  retired 
or  retainer  pay  before  enactment  of  the 
Civil  Service  Reform  Act  This  change 
will  not  affect  the  conditions  of  waivers 
previously  approved  by  agencies  under 
the  delegated  authority.  However,  all 
future  waivers  will  require  0PM 
approval  under  the  revised  regulations. 
We  believe  establishment  of  uniform 
waiver  criteria  Is  needed  to  afford 
equitable  treatment  to  all  retired 
military  personnel  who  are  appointed  to 
civilian  positions. 

Waiver  of  Nodca  of  Prapoeed 
RulaoBakiDg 

FEPCA  provides  that  these  new  legal 
flexibillUes  will  become  effective  within 
90-180  days  following  enactment  In 
order  to  give  practical  effect  to  this 
legislation  at  the  earilest  authorized 
date.  I  find  that  good  cause  exists  to 
waive  the  general  notice  of  proposed 
rulemaking  and  to  make  these 
regulations  effective  in  less  than  30 
days. 

B.0. 12281.  Federal  Regubtion 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  in  E.0. 12291. 
Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entitles 
because  it  affects  only  certain  Federal 
employees. 

list  of  Sid>iocl8 

SCFRPartSSO 

Government  employees.  Wages,  Civil 
defense.  Administrative  practice  and 
procedure. 

5CFRPart5S3 

Government  employees.  Wages, 
Retirement  Administrative  practice  and 
procedure. 


Office  of  PefMonel  ManagemanL 
uQBMaooe  vOTfj  rwwBMM. 
DInctor. 

Accordin^y.  OPM  is  amending  5  CFR 
part  550  and  is  adding  a  new  5  CFR  part 
553  to  read  as  follows: 

FART  S60-PAY  AOMINISTRATION 
(QENERAL) 

1.  The  authority  citation  for  subpart  P 
continues  to  read  as  follows: 

Autbocity:  5  U.S.C  5532. 

2.  Section  550.603  is  removed 

I  55ae04  is  redesignated  as  |  55a603: 
and  paragraph  (b)  of  the  newly 
designated  i  550.603  is  revised  to  read 
as  follows: 


f  880JM   Aflnilnletrative 


(b)  Employing  agencies.  (1)  Federal 
agencies  are  responsible  for  notifying 
the  appropriate  uniformed  service  pay 
center  concerning  the  Federal  civilian 
pay  of  retired  members  according  to 
instructions  provided  in  the  Federal 
Personnel  Manual 

(2)  U  an  agency  believes  that 
exception  to  the  reduction  in  retired  or 
retainer  pay  required  by  section  5532  of 
title  5.  United  States  Code,  is  Justified  in 
an  individual  case  based  on  an 
emergency  posing  direct  and  immediate 
threat  to  Ufe  or  property  or  on 
exceptional  difficulty  in  recruiting  or 
retaining  a  qualified  candidate  for  a 
position,  the  agency  may  submit  a 
request  to  OPM  or  approve  an  exception 
under  delegated  authority  from  OPM  as 
provided  in  part  553  of  this  chapter.  The 
agency  Is  responsible  for  notifying  the 
appropriate  uniformed  service  finance 
center  of  any  approved  exception. 

3.  A  new  part  553  is  added  to  read  as 
follows: 

PART  S53-REEMPU)YMENT  OF 
MILITARY  AND  CIVIUAN  RETIREES 
TO  MEET  EXCEPTIONAL 
EMPLOYMENT  NEEDS 


Sm. 

553.101  Applicability. 

553.102  Definitions. 
553.109  General  policy. 


vwempivyviieni  wmwyi  ^eneny  io  eMei 
KmOwpoQimK  necnminB  Or  i^Msnoon  iveeae 

553J01    Requesting  OPM  approval  for 

reemployment  tvithout  penalty  in 

Individual  case*. 
5S3.202    Requests  for  delegation  of  authority 

to  appro\-e  reemployment  without 

penalty  in  emetgendes. 
553J03    SUtus  of  individuals  serving 

without  penalty. 

Anihaiity:  5  U.&C  5532, 8344,  and  8468. 


1 868.101 

This  subpart  applies  to  employment  of 
both  civilian  annidtants  who  would  be 
subfect  to  annuity  offset  under  5  U.S.C 
6344  or  5  U.S.C  8468  and  former 
members  of  the  uniformed  services  who 
would  be  subject  to  reduction  in  retired 
or  retainer  pay  under  5  U.S.C.  5532. 

1553.102  DaflnMona. 

(a)  Agency,  as  used  in  this  part  means 
an  executive  agency  as  defined  in  5 
U.S.C  105. 

(b)  Annuitant,  as  used  in  this  part . 
refers  to  a  current  or  former  civilian 
employee  who  is  receiving,  or  meets  the 
legal  requirements  and  is  applying  or 
has  announced  intention  to  apply  for,  an 
annuity  under  subchapter  III  of  chapter 
83  or  chapter  84  of  title  5,  United  States 
Code,  based  on  his  or  her  service. 

(c)  Retiree,  as  used  in  this  part  refers 
to  either  an  annuitant  as  defined  in 
paragraph  (b)  of  this  section  or  a  former 
member  of  a  uniformed  service  who  is 
receiving  retired  or  retainer  pay. 

{553.103   General  poNey. 

(9)  Agency  discretion  and 
responsibility.  The  decision  to  request 
an  exception,  or  to  grant  an  exception 
imder  delegated  authority,  for  any 
individual  under  any  of  the  provisions  of 
this  part  will  be  at  the  discretion  of  the 
employing  agency.  A  determination 
made  in  connection  with  one  position 
does  not  require  a  like  determination  in 
connection  with  any  other  position.  In 
deciding  whether  to  request  an 
exception  or  grant  an  exception  under 
delegated  authority,  each  agency  is 
expected  to  weigh  fiscal  responsibility 
and  employee  equity  and  should 
consider  such  factors  as  availability  of 
funds  as  well  as  the  criteria  set  out  in 
this  part 

(b)  Aplication  of  exceptions.  An 
exception  to  the  reduction  in  retired  pay 
provisions  of  5  U.S.C  5532  or  to  the 
salary  offset  provisions  of  5  U.S.C  8344 
or  8468  authorized  by  OPM  or  an  agency 
under  this  part  applies  only  to  the  . 
particular  individual  for  whom  it  was 
authorized  and  only  while  that 
individual  continues  to  serve  in  the 
same  or  a  successor  position.  The 
exception  terminates  upon  the 
individual's  assignment  to  a  different 
position  unless  a  new  exception  is 
authorized  under  the  provisions  of  this 
part 
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Subpart  B— Special  PrevWofts  for 
Reemployment  WHtMNit  Penalty  to 
ii**i  czcvpiionBi  nvcfunviy  Or 

^a*a^>|»M    ^* a- 

nVIVIIUUII  IVWQ9 

8  5MJ01    Waquaating  OfMyyal  far 
reemployiueiil  •iitioiil  penally  In  IndMdiiai 


(a)  Request  by  agency  head  The  head 
of  an  agency  may  request  OPM  to 
approve  individual  exceptions  on  a 
case-by-case  basis  to  meet  temporary 
emergency  hiring  needs  or  when  the 
agency  has  encountered  exceptional 
difficulty  in  recruiting  or  retaining  a 
qualified  candidate  for  a  particular 
position.  Authority  to  subinit  such  a 
request  may  not  be  redelegated  to  an 
official  below  the  agency's  headquarters 
level  (or.  in  the  case  of  the  Department 
of  Defense,  to  an  official  below  the 
headquarters  level  of  the  miUtary 
department  or  Defense  agency). 

(b)  Requirements  for  all  requests.  (1) 
Each  request  must  Identify  the 
individual  for  whom  the  exception  is 
requested,  the  appointing  authorify  to  be 
used,  and  the  position  to  which  he  or 
she  will  be  appointed 

(2)  The  request  must  be  submitted  in 
accordance  with  the  criteria  set  out  in 
paragraph  (c).  paragraph  (d),  or 
paragraph  (ej  of  this  section. 

(3)  Unless  the  request  is  submitted  in 
accordance  with  paragraph  (e)  of  this 
section,  the  individual  most  be  off  die 
agency's  rolls  before  submission. 

(c)  Requests  based  on  an  emergency 
hiring  need.  An  agency  may  request 
reemployment  without  penaify  for  an 
individual  whose  services  are  needed  on 
a  temporary  basis  to  respond  to  an 
emergency  bivolving  a  direct  threat  to 
life  or  property  or  odier  unusual 
circumstances.  Requests  submitted  on 
this  basis  must  meet  the  following 
criteria: 

(1)  Nature  of  emergency.  Describe  the 
military  threat,  natural  disaster,  or  other 
unforeseen  occurrence,  the  date  it 
occurred,  and  the  expected  duration  of 
the  emergency  response  effort 

(2)  Need  for  the  individual's  services. 
The  agency  most  show  either  that  the 
individual  is  uniquely  qualified  for  the 
emergency  response  work  to  be  done  or 
that  the  number  of  positions  to  be  filled 
and/or  urgency  of  respcmse  fustffies 
making  the  particular  appointment 
without  further  delay.  OPM  vrill  not 
approve  reemployment  without  penaify 
under  5  U.S.C  5532. 8344.  or  8466  solely 
to  meet  noimal  seasonal  workload 
fluctuations. 

(d)  Requests  based  on  severe 
recruiting  difficulty.  Generally,  requests 
for  exception  will  be  based  on 
exceptional  difficulfy  in  recruiting  a 
qualified  candidate  for  a  particular 


positioiL  Requests  submitted  on  this 
basis  must  include  a  description  of  the 
length,  breadth,  and  results  of  the 
agency's  recruiting  efforts  for  the 
position  and  any  other  factors 
demonstrating  that  a  legitimate 
recruiting  need  cannot  be  met  without 
the  requested  waiver.  These  fiactors  may 
Include,  but  are  not  limited  to.  unusual 
qualification  requirements  at  working 
conditions,  poasiblllfy  of  job 
reengineering  or  contracting,  or  a  need 
to  fill  the  position  without  further  delay, 
(e)  Exceptions  based  on  need  to  retain 
a  particular  individual.  In  very  rare 
cases,  an  exception  may  be  appropriate 
when  an  agency  needs  to  retain  the 
services  of  a  particular  individual  who 
is  uniquely  qualified  for  an  ongoing 
project  Requests  submitted  on  this 
basis  must  meet  the  following  criteria: 

(1)  Critical  nature  of  project  The 
agency  must  describe  the  importance  of 
the  project  to  the  agency's  mission,  the 
potential  costs  of  project  failure  or 
delay,  legislative  or  iWsidential 
deadlines,  if  any,  and  any  other  factors 
demonstrating  Uiat  the  project  is 
unusually  critical.  Exceptions  will  not  be 
approved  under  this  paragraph  merely 
to  avoid  delay  in  scheduled  completion 
of  ongoing  work. 

(2)  Candidate's  unique  qualiftcatSons. 
The  agency  must  describe  the 
knowledges,  skills,  and  abilities 
possessed  by  the  individual  that  are 
essential  for  successful  completion  of 
the  project  and  that  could  not  be 
acquired  by  another  appointee  within  a 
reasonable  time. 

(3)  Need  for  retention.  The  agency 
must  show  good  cause  to  believe  that 
the  employee  will  retire  (or,  in  the  case 
of  a  military  retiree  employed  in  a 
civilian  position,  will  resign  from  that 
position)  and  that  the  agency  will  lose 
his  or  her  services  if  the  exception  is  not 
granted. 

(4)  Other  staffing  options.  While  an 
agency  in  this  situation  is  not  required 
to  conduct  outside  recruiting,  the  request 
for  exception  must  address  why  the 
work  could  not  be  assigned  to  other 
employees  involved  with  the  same 
project 

(f)  Length  of  exceptions.  OPM  may 
specify  a  time  limit  for  reemployment 
without  penaify  of  any  individual 
approved  under  this  subpart.  If  the 
agency  wishes  to  continue  the  exception 
for  an  individual  beyond  the  specified 
time,  the  request  for  renewal  must 
demonstrate  that  the  conditions 
justifying  the  initial  exception  still  exist 


I883L202 


(a)  Request  by  agency  head.  The  head 
of  an  agency  may  request  OPM  to 
delegate  to  the  agency  authorify  to 
approve  individual  exceptions  on  a 
case-by-case  basis  in  specific 
circumstances.  Authorify  to  submit  such 
a  request  may  not  be  redelegated  to  an 
official  below  the  agency's  headquarters 
level  (or,  in  the  case  of  the  Department 
of  Defense,  to  an  official  below  the 
headquarters  level  of  the  mititary 
department  or  Defense  agency). 

(b)  Content  of  request  The  request  for 
delegation  must  include: 

(1)  Description  of  the  situations  for 
which  authorify  is  requested.  The 
situations  must  result  from  emergencies 
posing  immediate  and  direct  threat  to 
life  or  property  or  emergencies  resulting 
from  other  unusual  circumstances. 

(2)  Identification  of  the  occupations, 
grades,  and  locations  of  positions  that 
might  be  filled  under  the  delegated 
audiorify. 

(3)  Statement  of  the  expected  duration 
of  the  reemployment  to  be  approved 
under  the  requested  authorify. 

(c)  Delegation  agreement  OPM  will 
set  out  the  conditions  for  use  of  each 
authorify  that  it  delegates  under  the 
provisions  of  this  section  in  a  delegation 
agreement  The  agreement  will  remain 
in  effect  without  time  limit  unless  OPM 
specifies  a  termination  date  in  the 
agreement  or  unless  OPM  withdraws 
the  delegated  authorify  upon  finding 
that  the  circumstances  justifying  the 
delegation  have  changed  substanUalfy 
or  that  the  agency  has  failed  to  manage 
the  authorify  in  accordance  with  the 
law,  the  regulations,  and  the  agreement 
itself. 

9  553.203Stetus  Of  mdMduals  aarving 
wttttout  panaMy. 

(a)  Reemployed  civilian  a/wuitonts. 
Annuitants  reenqdoyed  with  full  salary 
and  annuify  under  an  exception  granted 
in  accordance  with  this  part  are  not 
considered  employees  for  purposes  of 
subchapter  ni  of  chapter  83  or  chapter 
84  of  tide  5,  United  States  Code.  They 
may  not  elect  to  have  retirement 
contributions  withheld  from  their  pay; 
they  may  not  use  any  employment  for 
which  an  excep;ion  is  granted  as  a  basis 
for  a  supplemental  or  recomputed 
annuify:  and  they  may  not  participate  in 
tiie  Thrift  Savings  Plan. 

(b)  Retired  members  of  the  uniformed 
services.  Retired  members  employed 
without  reduction  in  retired  or  retainer 
pay  under  the  provisions  of  this  part  are 
considered  employees  for  the  purposes 
of  subchapter  IQ  of  chapter  83  or  chapter 
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84  of  title  5.  United  Sutes  Code,  and  are 

subject  to  provitiona  of  thoae  statutes 

on  the  same  basis  as  any  other 

employees. 

[FR  Doc  m-aSOl  Filed  a-B-«l:  S.-00  pm] 


SCFR  Parts  591  and  930 

AppolHbiwtU,  Pay,  and  Ramoval  of 
AUiiMiiavaiiva  Law^uogw 

AOiNCv:  OfBce  of  Personnel 

Management 

action:  Interim  regulations  with  request 

for  comments. 


R  Section  104  of  the  Federal 
Employees  Pay  Comparability  Act 
(FS>CA).  Public  Law  101-600.  enacted 
November  5, 1900.  provides  that  as  of 
the  effective  date  of  the  section  the 
Office  of  Personnel  Management  (OPM) 
shall  by  regulation  prescribe  in  which  of 
three  Administrative  Law  (AL)  levels — 
AL-3,  AL-2.  and  AL-1 — each 
administrative  law  judge  position  shall 
be  placed  and  the  qualifications  to  be 
required  for  appointment  to  each  level. 
The  Administrative  Law  Pay  System  for 
administrative  law  Judges  is  set  out  in  5 
US.C  5372,  in  place  of  the  former 
provision  in  that  section,  which  required 
OPM  to  set  administrative  law  judge 
pay  independently  of  agency 
recommendations  and  ratings  in 
accordance  with  subchapter  III  of 
chapter  53  and  chapter  51  of  title  5. 
United  States  Code,  concerning  pay  and 
classification  under  the  General 
Schedule  (GS).  These  statutory  changes 
require  that  certain  implementing  and 
conforming  amendments  be  made  to 
subpart  B  of  part  93a  title  5.  Code  of 
Federal  Regulations,  concerning  the 
appointment,  pay,  and  removal  of 
administrative  law  judges. 
DA-m:  SecUon  5372  of  title  5.  United 
States  Code,  as  amended  by  section  104 
of  FEPCA.  and  the  interim  regulations 
set  forth  below  become  effective  on  the 
first  day  of  the  first  pay  period 
beginning  on  or  after  February  10, 1991: 
comments  must  be  received  on  or  before 
April  15. 1991. 

ADONnan:  Send  or  deliver  written 
comments  to  the  Office  of 
Administrative  Law  Judges,  Career 
Entry  Group,  Office  of  Personnel 
Management  room  2433. 1900  E  Street 
NW.,  Washington.  DC  20415. 
KM  niRTMn  MPONMATION  CONTACT: 

Craig  E  Pettibone,  Assistant  Director  for 
Administrative  Law  Judges.  (202J  006- 
0610  or  (FTS)  266-06ia 

MWIBMNTARV  MFOM 

Implementation  of  the  new 


administrative  law  Judge  pay  system 
enacted  by  FEPCA  requires  revision  of 
several  provisions  concerning 
qualifications  requirements  and  pay  for 
administrative  law  Judges  in  OPM's 
regulations  under  subpart  B  of  part  930. 
tide  5.  Code  of  Federal  Regulations. 

The  revised  regulations  set  forth  those 
parameters  of  the  new  three  level  pay 
system  that  are  established  by  law.  AL- 
3  wiU  have  six  rates  of  basic  pay — A,  B, 
C  D.  E.  and  F— ranging  respectively  in  5 
percent  intervals  from  65  percent  of 
level  IV  of  the  Executive  Schedule  (EX- 
IV)  to  90  percent  of  EX-IV.  AL-2  will 
have  one  rate  of  basic  pay  equal  to  95 
percent  of  EX-IV.  AL-1  will  have  one 
rate  of  basic  pay  equal  to  100  percent  of 
EX-TV.  Upon  appointment  to  a  position 
at  AL-3.  an  administrative  law  Judge 
will  initially  be  paid  at  the  minimum 
rate  A  of  AL-3,  and  tvill  be  advanced 
successively  to  rates  B.  C  and  D  of  that 
level  upon  completion  of  52  weeks  of 
service  in  the  next  lower  rate,  and  to 
rates  E  and  F  of  that  level  upon 
completion  of  104  weeks  of  service  in 
the  next  lower  rate. 

The  revised  regulations  included  a 
conversion  schedule  for  moving  the 
incumbent  GS-15/ie/l7/l8  Judges  into 
the  new  AL-3/2/l  levels.  The  AL  pay 
for  administrative  law  judges  upon 
conversion  will  be  at  least  equal  to  the 
GS  rate  payable  immediately  before 
such  conversion.  The  base  GS  rate 
before  conversion  will  include,  where 
applicable,  the  8  percent  geographic 
differential  authorized  by  Executive 
Order  12736  of  December  12, 1990, 
published  December  14. 199a  at  55  FR 
51385.  Also,  pay  upon  conversion  will  be 
at  least  8  percent  higher  than  the  GS 
scheduled  rates  for  199a  and  an  average 
of  14.5  percent  higher  than  the  GS  rates 
actually  paid  in  199a 

The  revised  regulations  also  set  the 
qualification  requirements  for  placement 
of  Judges  in  each  of  the  three  AL  levels. 
Guidelines  for  placement  of  positions  in 
the  various  levels  will  be  similar  to 
those  formerly  used  for  G&-15/16/17/18 
positions. 

As  required  by  the  Administrative 
Procedure  Act  all  applicants  for 
administrative  law  judge  positions  will 
continue  to  have  to  pass  the  competitive 
examination  demonstrating  that  they 
possess  the  knowledge,  skUls.  and 
abilities  needed  to  conduct  formal 
hearings.  OPM  Examination 
Announcement  No.  318  currently 
requires  7  years  of  administradve  law 
and/or  litigation  experience,  and  work 
at  the  GS-13  or  GS-14  grade  level  OPM 
recenUy  requested  comments  from 
interested  parties  on  these  requirements. 
See  OPM's  notice  at  52  FR  5233a 
published  December  21. 199a 


AL-3  is  the  basic  pay  level  for 
administrative  law  Judge  positions  filled 
through  competitive  examination.  AL-2 
and  AL-1  positions  will  be  available 
primarily  for  key  management  positions. 
Judges  must  serve  at  least  1  year  in  an 
AL  level,  or  in  an  equivalent  or  higher 
level  in  positions  in  the  Federal  service, 
before  advancing  to  a  higher  AL  level. 
Also,  in  a  similar  manner  as  in  the  past 
agencies  will  be  allowed  to  pay  newly 
appointed  judges  at  an  advanced  rate  of 
AL-3  which  is  next  above  their  existing 
pay  or  earnings,  up  to  the  maximum  rate 
payable  (F). 

The  decision  to  establish  and/or  fill 
any  administrative  law  judge  position, 
or  chief  judge  position,  will  continue  to 
be  at  the  discretion  of  the  employing 
agency,  subject  to  the  approval  of  OPM. 
Several  agencies  operate  formal  hearing 
programs  without  a  chief  Judge,  and 
agencies  remain  free  to  do  so. 

Further,  S  930.20e(c)  is  revised  as 
previously  proposed  on  July  25, 1989,  at 
54  FR  30898,  to  permit  a  newly 
appointed  administrative  law  judge  to 
transfer  to  another  agency  before 
completing  1  year  of  service,  "provided 
the  gaining  and  losing  agencies  agree  to 
the  transfer."  Two  comments  received 
supported  the  change,  while  one 
comment  objected  that  the  proviso 
should  be  limited  to  Judges  within  reach 
on  the  register. 

Finally,  OPM  is  amending  the 
regulations  in  part  591  of  title  5.  Code  of 
Federal  Regulations,  to  make  clear  that 
administrative  law  Judges  who  are 
employed  in  an  area  covered  by  a  ■ 
nonforeign  area  cost  of  living  allowance 
(COLA)  or  post  differential  will  continue 
to  receive  that  benefit 

Agencies  must  document  all  pay 
changes  for  administrative  law  judges 
made  in  accordance  with  these 
regulations  by  completing  a  Standard 
Form  sa  or  equivalent  in  the  usual 
manner,  and  forwarding  an  extra  copy 
direcdy  to  the  Office  of  Administrative 
Law  Judges,  Career  Entry  Group,  U.S. 
Office  of  Personnel  Management  room 
2433, 1900  E  Street  NW..  Washington, 
DC  20415.  Agencies  no  longer  need  to 
complete  an  OPM  Form  139a  as  they  did 
in  reporting  pay  changes  for  GS-16/17/ 
18  administrative  law  judge  positions. 

Waiver  of  Notfca  of  Proposed 
Rulemaking  and  Delay  in  Effective  Date 

Pursuant  to  section  553(b)(3)(B)  of  tide 
5  of  the  United  States  Code,  the  Director 
finds  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pursuant  to  section 
553(d)(3)  of  tide  5  of  die  United  States 
Code,  the  Director  finds  that  good  cause 
exists  to  make  this  amendment  effective 
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in  less  than  30  days.  The  notice  is  being 
waived  and  the  regulation  is  being  made 
effective  in  less  than  30  days  to  make 
administrative  law  Judge  pay  more 
competitive  at  the  earliest  practicable 
date. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  the  personnel 
provisions  under  which  Federal 
administrative  law  judges  are 
appointed,  paid,  and  employed. 

List  of  Subjects  in  5  CFR  Part  930 

Administrative  practice  and 
procedure.  Government  employees. 

U.S.  Office  of  Personnel  Management 
Congtancw  Benry  Newman, 
Director. 

Accordingly,  OPM  is  amending  5  CFR 
parts  591  and  930,  subpart  B,  as  follows: 

PART  591-COST  OF  UVINQ 
ALLOWANCES  AND  POST 
DIFFERENTIALS  (NONFOREIGN 
AREAS) 

1.  The  authority  citation  for  part  591 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5941;  E.0. 10.000:  3  CFR 
1943-1948  Comp.,  p.  792;  B.0. 12510;  3  CFR 
1985  Comp.,  p.  33& 

2.  In  S  591.203,  paragraph  (a)  is 
amended  by  adding  a  new  subparagraph 
(5)  to  read  as  foflows: 

{  591.203   Agencies  and  employees 


(a)* 


(5)  Administrative  law  judges  paid 
under  5  U.S.C.  5372. 


PART  930-PROQRAiilS  FOR 
SPECIHC  POSITIONS  AND 
EXAMINATIONS  (MISCELLANEOUS) 


Subpart  B— Appdntment,  Pay  and  Removal 
Of  nanenwueuvv  Law  timigM 

3.  The  authority  citation  for  subpart  B 
of  part  930  is  revised  to  read  as  follows: 

Authority:  S  VJS.C  110«(aH2).  1305, 3106. 
3323(b),  3344, 4301(2)(D),  5372. 7521. 

4.  In  {  930.202.  paragraph  (d)  is 
revised  to  read  as  follows: 

{•30.202    DeflnMone. 


(d)  Promotion  means  a  change  from  a 
lower  to  a  higher  level  position. 

5.  Section  930.203  is  revised  to  read  as 
follows: 

{930.203   Examination. 

(a)  Periodic  open  competition. 
Applicants  for  entrance  into  the 
competitive  service  as  administrat,  e 
law  judges  will  be  examined 
periodically  in  open  competition  as 
announced  by  OPM.  Applications 
received  by  OPM  during  such  periods  of 
open  competition  will  be  reviewed  as  a 
group. 

(b)  Minimum  qualifications.  All 
applicants  must  demonstrate  in  their 
v^Titten  applications  and  supporting 
materials  that  they  meet  the  qualifying 
experience  requirements  in  OPM 
Examination  Announcement  No.  318. 

(c)  Supplemental  qualifications. 
Applicants  who  meet  minimum 
qualification  requirements  will  be 
assigned  a  score  on  the  supplemental 
qualifications  statement  described  in  the 
examination  announcement. 

(d)  Participation  in  examination 
procedures.  Applicants  who  meet 
minimum  qualification  requirements  and 
are  assigned  a  score  on  the 
supplemental  qualifications  statement 
become  eligible  to  compete  for  a  final 
rating  through  participating  in  three 
additional  examination  procedures 
described  in  the  examination 
announcement: 

(1)  A  written  demonstration; 

(2)  A  panel  interview;  and 

(3)  A  personal  reference  inquiry. 

(e)  Final  rating.  Applicants  who 
complete  the  examination  procedures 
described  in  paragraphs  (c)  and  (d)  of 
this  section  will  be  assigned  a  final 
numerical  rating  based  on  a  weighted 
sum  of  the  scores  for  each  of  the  four 
parts,  transmuted  to  a  scale  of  0  to  lOa 
with  70  required  to  pass.  For  applicants 
entiUed  thereto,  the  final  passing  score 
will  be  augmented  by  5  or  10  veteran 
preference  points. 

(f)  Preparation  of  certificates.  As 
agencies  request  certificates  of 
applicants  from  registers  to  consider  in 
filling  vacant  administrative  law  Judge 
positions  in  various  geographic  areas, 
all  applicants  who  are  eligible  and 
available  for  those  positions  will  be 
ranked  to  identify  the  best  qualified 
applicants  to  be  certified.  Eligible 
applicants  who  have  completed  the  final 
rating  process  will  be  ranked  on  the 
basis  of  assigned  final  ratings, 
augmented  by  veteran  preference  points 
if  applicable.  At  least  three  eligible 
applicants  will  be  certified  to  the 
employing  agency  for  consideration  for 
each  vacancy. 


(g)  Appeal  of  rating.  Applicants  who 
obtain  an  ineligible  rating  or  applicarts 
who  are  dissatisfied  with  their  final 
rating  may  appeal  the  rating  to  the 
Administrative  Law  Judge  Rating 
Appeals  Panel.  Office  of  Personnel 
Management  Washington,  DC  20415, 
within  30  days  after  the  date  of  final 
action  by  the  Office  of  Administrative 
Law  Judges  or  such  later  time  as  may  be 
allowed  by  the  Panel. 

6.  Section  930.204  is  revised  to  read  as 
follows: 

{930204   PramoOon. 

(a)  When  OPM  places  an  occupied 
administrative  law  Judge  position  at  a 
higher  level,  OPM  will  direct  the 
promotion  of  the  incimibent 
administrative  law  Judge.  The  promotion 
will  be  effective  on  the  date  named  by 
OPM. 

(b)  When  OPM  places  one  of  an 
agency's  administrative  law  judge 
positions  at  a  higher  level  on  the  basis 
of  the  position's  managerial  and 
administrative  nature,  an  agency  may 
promote  one  of  its  administrative  law 
judges  to  such  a  position,  provided  the 
selection  and/or  promotion  is  in 
accordance  with  regular  civil  service 
procedures. 

7.  Section  930.206  is  revised  to  read  as 
follows: 

§930.206   Trwwfer. 

(a)  An  agency  may  transfer  an 
administrative  law  judge  from  another 
agency  with  the  prior  approval  of  OPM 
on  a  noncompetitive  basis  in  accordance 
with  regular  dvil  service  procedures, 
provided  the  administrative  law  judge 
meets  all  current  examination 
requirements  for  appointment  as  an 
administrative  law  judge  under  OPM 
Examination  Announcement  No.  318. 

(b)  An  agency  may  not  transfer  a 
person  &x>m  one  administrative  law 
judge  position  to  another  administrative 
law  judge  position  under  paragraph  (a) 
of  this  section  sooner  than  1  year  after 
the  person's  last  appointment  unless  the 
gaining  and  losing  agencies  agree  to  the 
transfer. 

8.  Section  930.207  is  revised  to  read  as 
follows: 


{930.207 

An  agency  may  reinstate  former 
administrative  law  judges  who  have 
served  with  absolute  statiis  under  5 
U.S.C.  3105  only  after  they  have 
established  their  eligibility  in 
accordance  with  all  current  examination 
requirements  of  OPM  Examination 
Aimouncement  No.  318.  Reinstatement 
is  subject  to  investigation  by,  and  the 
prior  approval  of.  OPM. 
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9l  Sacdoa  830210  is  revised  to  read  as 

folkNVK 

ItSOiSIO  Pay. 

(a)  OPMwiB  place  each 
adminialratlv  bw  judge  positioo  in  one 
of  the  three  yadas  or  levels  of  basic 
pay,  AL-4.  ALnZ  or  AL-t  of  the 
Admiaistrative  Law  Pay  System 
establishad  for  such  positions  under  5 
U^C  5372  in  accordance  with  the 
regulations  and  procedures  in  this 
section.  ALr-3  wUl  have  six  rates  of 
basic  pay,  A,  B,  C  D,  E,  and  F,  ranging 
respectively  in  5  percent  intervals  from 
65  percent  of  level  IV  of  the  Execative 
Schedule  (EX-IV)  to  80  percent  of  BX- 
rv.  AL-2  will  have  one  rate  of  basic  pay 
equal  to  85  percent  of  EX-IV.  AL-1  will 
have  one  rata  of  basic  pay  equal  to  100 
percent  of  EX-TV. 

(b)  An  agency  may  not  grant  a 
monetary  and  honorary  award  under  5 
U.S.C.  4503  for  superior  accomplishment 
by  an  administrative  law  judge  in  the 
performance  of  adjudicatory  functions. 

(c)  AL-3  is  the  basic  pay  level  for 
administrative  law  judge  positions  filled 
throu^  competitive  examination  under 
OPM  Examinatioii  Announcement  Na 
318.  as  provided  in  section  830uH)3  of 
this  part 

(d)  Subject  to  the  approval  of  OPM. 
agencies  may  establish  administrative 
law  judge  positions  at  pay  levels  AL-2 
and  AL-1.  Administrative  law  judge 
positions  may  be  placed  at  such  levels 
when  they  involve  significant 
administrative  and  managerial 
responsibilities, 

(e)  Judges  must  serve  at  least  1  year  in 
each  AL  level  in  an  eqtdvalent  or  higher 
level  in  positioas  in  the  Federal  service, 
before  sidvandng  to  the  next  higher 
level  and  may  advance  only  one  level  at 
a  time. 

(f)  Except  as  provided  in  paragraph  (g) 
of  this  sactioii,  upon  appoinbnent  to  an 
administrative  law  judge  position  placed 
in  AL-3,  an  administrative  law  judge 
shall  be  paid  at  the  mininwim  rate  A  of 
AL-a,  and  shall  be  automatically 
advanced  successively  to  rates  B.  C  and 
D  of  that  level  upon  completion  of  52 
weeks  of  service  in  the  next  lower  rate, 
and  to  rates  E  and  F  of  that  level  upon 
completion  of  104  weeks  of  service  in 
the  next  lower  rata.  Time  in  a  nonpay 
status  is  generally  creditable  service  in 
the  computatioo  of  a  waiting  period  only 
in  80  hr  as  it  does  not  exceed  2  weeks 
per  year  for  each  52  weeks  of  service. 
However,  time  in  a  nonpay  status  is  also 
fuUy  creditable  if  abeence  is  due  to 
military  service,  as  defined  in  5  U.S.C 
8331(13).  or  due  to  receipt  of  injury 
compensation  under  chapter  81  of  title  5. 
United  States  Code. 


(g)  Upon  appointment  to  a  position  at 
AL-3.  an  administrative  law  judge  will 
be  paid  at  the  minimum  rata  A,  unless 
the  administrative  law  judge  is  eligible 
for  a  higher  rate  B,  C  D,  E,  or  F  because 
of  prior  service  or  superior 
qualificationa.  as  follows — 

(1)  An  agency  may  offer  an 
adniinistratiTe  law  judge  applicant  with 
prior  Federal  service  anigber  than 
minimum  rate,  without  obtaining  the 
prior  approval  of  OPM  in  order  to  pay 
the  rate  that  is  next  above  the 
applicant's  highest  previous  Federal  rate 
of  pay,  up  to  the  maximum  rate  F. 

(2)  An  agency  may  offer  an 
administrative  law  judge  applicant  with 
superior  qualifications  a  higjier  than 
minimum  rate  if  it  first  obtains  approval 
from  OPM  to  ofiier  such  a  higher  rate  to 
an  applicant  who  is  within  reach  on  a 
certificate  of  eligible  administrative  law 
judge  applicants  in  order  to  pay  that 
rate  of  pay  that  is  next  above  tiie 
applicant's  existing  pay  or  earnings  up 
to  the  maximum  rate  F.  "Superior 
qualifications'*  for  applicants  includes 
having  legal  practice  before  the  hiring 
agency,  having  practice  in  another 
forum  with  le^  issues  of  concern  to  the 
hiring  agency,  or  having  an  outstanding 
reputation  among  others  in  the  field. 
OPM  will  approve  such  payment  of 
higher  than  minimum  rates  for 
applicants  with  superior  qualifications 
only  when  it  is  dearly  necessary  to  meet 
the  needs  of  the  Government 

(h)  Upon  appointment  to  an 
administrative  law  judge  position  placed 
at  AL-2  or  AL-1,  administrative  law 
judges  will  be  paid  at  the  established 
rates  for  those  levels. 

(i)  In  making  initial  pay  adjustments 
for  administrative  law  judges  from 
positions  paid  under  tlM  General 
Schedule  to  positions  paid  under  the 
new  pay  system  established  under  5 
U.S.C.  5372.  the  rate  of  basic  pay  for  any 
such  judge  shall  upon  convenion  to  the 
new  pay  system,  be  at  least  equal  to  the 
rate  that  was  payable  to  that  individual 
immediately  before  such  conversion. 

(j)  Except  as  provided  in  paragraph  (k) 
of  this  section,  on  the  first  day  of  the 
first  applicable  pay  period  beginning  on 
or  after  February  10, 1801. 
administrative  law  judges  will  be 
converted  from  the  General  Schedule  to 
AL-3, 2,  and  1  aa  follows: 


GS-15.  SItpa  1-a-»-«~ 

OS-IS.  ata^fr^ 

GS-1S.SMps7-a-« — 
GS-1S.  sup  10 


OS-is,  sups  1-2-3.. 

os-i«,  aitps  «-«-•. 
QS-te.  stipa  7-e 


AL 


M.-a,ftaisA. 

AL-a.fMsa 


Mi-9.RmC. 
AL-a.  Rata  0. 
AL-a.  Rato  c. 
AL-a,RatoD. 
AL-3.R«laE 


Gs-ia. 

GS-17. 
GS-18. 


1-«. 


AL 


AL-a.Ri«sF. 

At-C 

AL-1. 


(k)  In  making  the  initial  conversion 
frt)m  the  General  Schedule  pay  rates  to 
the  new  AL  pay  system  for 
administrative  law  judges,  effective  on 
the  first  day  of  the  first  applicable  pay 
period  beginning  on  or  after  February  10, 
1891.  those  GS-15  and  GS-ie 
administrative  law  judges  receiving  the 
8  percent  Interim  geographic 
adjustments  authorized  by  Schedule  8  of 
Executive  Order  12738  of  December  12. 
1990,  will  convert  as  follows: 


Owwral  KlMdul* 


OS-IS,  Slaps  1-2- 
OS-15.  Stspa»-4-5.. 
OS-15.8lapa6-7. 
OS-IS,  SlspaS-a-1C 
OS-16.  SMps  1-2..-. 

OS-16.  Staps  3-4 

GS-16.  Stapa  5.«-7„ 
OS-IS,  J 


AL 


AL-a. 


AL-a. 
AL-3. 
AL-3. 
AL-3. 
AL-3. 

AL-a. 

AL-3. 


Rata  A. 
Ratoa 
Rala  C 
RalaO. 
RalaC 
RalaD. 
RalaE. 
RataF. 


(1)  Agencies  must  document  all  pay 
changes  made  in  accordance  with  this 
section  by  completing  a  Standard  Form 
50,  or  equivalent  in  the  usual  manner 
and  forwarding  an  extra  copy  directly  to 
the  Office  of  Administrative  Law  fudges. 
Career  Entry  Group,  U.S.  Office  of 
Personnel  Management  1800  E  Street 
NW.,  Washingtoa  DC  20415. 

10.  In  section  830.215,  paragraph  (c)(2) 
is  revised  to  read  as  follows: 

ftSOJtlS   Raduettonmforea. 

•       •       •       •       • 

(c)  *  •  • 

(2)  On  request  of  administrative  law 
judges  who  are  reached  by  an  agency  in 
a  reduction  in  force  and  who  are 
notified  they  are  to  be  separated, 
furloughed  for  more  than  30  days,  or 
demoted,  OPM  will  place  their  names  on 
OPM's  priority  referral  list  for 
administrative  law  judges  displaced  in  a 
reduction  in  force  for  tha  grade  or  level 
in  which  they  last  served  and  for  all 
lower  grades  or  levels. 

11.  Section  830.216,  paragraph  (k),  is 
revised  to  read  as  follows: 


(k)  A  senior  administrative  law  judge 
will  be  paid  by  the  employing  agepcy 
the  current  rate  of  pay  for  the  level  at 
which  the  duties  to  be  performed  have 
been  placed  and  at  the  lowest  rate  of  the 
level  that  is  nearest  (when  rounded  up) 
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to  the  highest  previous  grade  and  step, 
or  level  and  rate,  attained  as  an 
administrative  law  judge  before 
retirement  An  amount  equal  to  the 
annuity  allocable  to  the  period  of  actual 
employment  will  be  deducted  from  his 
or  her  pay  and  deposited  in  the  Treasury 
of  the  United  States  to  the  credit  of  the 
Civil  Service  Retirement  and  Disability 
Fund. 

[FR  Doc.  91-3503  Filed  2n&-m;  S4»  pm] 
BtLUNQ  coot  sais-ei-ii 
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OmCC  OF  PEMONNEL 


Bmoow  iMM  Of  vonm  i'iuviinnii 
Of  VM  r^osrai  BmpiwyvOT  iniy 
ConpflfsMMy  Act  of  1990 

AMNCV:  Office  of  Psnonnel 
Management 

;  Notice  of  effective  datet. 


r.  The  Office  of  Personnel 
Management  (0PM)  ia  eatablithing 
effective  datet  for  certain  provisions  of 
the  Federal  Employees  Pay 
Comparability  Act  of  1900  (sec  529  of 
Pub.  L 101-509,  November  5, 1990]. 
Except  as  otherwise  noted,  no  changes 
in  0PM  regulations  are  necessary  to 
make  these  provisions  of  law  effective. 
DATit:  Except  as  otherwise  noted,  the 
effective  date  of  the  provisions 
described  below  is  February  14. 1991. 

pun  RmiMBI  MFOHMATiOM  CUNT ACn 

Donald  J.  Winstead.  (202)  606-2818  or 
(FTS)  2e6-28ia 

WMmjomKXun  wtnmuivmt  Section 
306(a]  of  the  Federal  Employees  Pay 
Comparability  Act  of  1060  (FEPCA) 
provides  the  following: 

Except  MM  otherwiM  provided  in  tliis  Act.  tliia 
Act  ud  the  inmndments  nude  by  this  Act 
shall  take  iSact  oo  nch  date  as  the  President 
shall  detannine.  but  not  earlier  than  90  days, 
and  not  later  than  180  days,  after  the  date  of 
enactment  of  this  Act 

By  section  9(a)  of  Executive  Order 
12748  of  February  1. 1991.  the  President 
has  exercised  the  authority  given  him 
under  the  above-quoted  section  of  law 
to  make  the  provisions  of  subchapter  I 
of  chapter  53  of  title  5,  United  States 
Code,  as  amended  by  section  101  of 
FERCA.  effective  on  February  3, 1091.  In 
addition,  section  9(b)  of  Executive  Order 
12748  provides  the  following: 

Except  as  otherwriae  provided  by  Public  Law 
101-408,  the  remaining  provisions  of  FEPCA 
.  .  shaU  take  effect  on  May  4, 1901.  except 
that  tiia  Office  of  Personnel  IManagement  may 
establish  an  earlier  effective  date,  but  not 
earlier  than  Felmiary  3,  lOBl,  for  any  such 
provisioos  writli  respect  to  which  the  Office 
determines  an  earlier  effective  date  is 
appropriate. 

Some  of  the  provisions  of  FEPCA 
require  implementing  regulations,  and 
OPM  is  publishing  elsewhere  in  this 
issue  of  the  Federal  Reglstar  interim 
regulations  to  make  these  provisions 
effective  generally  on  or  about  February 
14. 1991.  These  interim  regulations 
address  the  following  issues:  (1) 
Appointment  pay.  and  removal  of 
administrative  law  judges  (sec 
104(a)(1)):  (2)  expanided  authority  to 
make  appointments  above  tniniitiiim 
rates  and  pay  travel  expenses  for  new 
appointments  and  interviews  (sees.  106 


and  206):  and  (3)  reemployment  of 
military  and  civilian  retirees  to  meet 
exceptional  employment  needs  (sec 
108).  OPM  also  issued  interim 
regulations  on  interim  geographical 
adjustments  (sec  302)  on  January  9. 1991 
(5eFR771). 

In  addition  to  the  provisions  listed 
above.  OPM  has  determined  that  it  is 
appropriate  to  make  the  following 
provisions  of  FEPCA  effective  on  an 
earlier  date.  Except  as  otherwise  noted, 
the  effective  date  of  these  provisions  is 
February  14. 1991: 

1.  Section  101(b).  'Technical  and 
Conforming  Amendments."  Except  as 
noted  below,  the  amendments  made  by 
sec  101(b)  are  effective  on  February  14. 
1991.  The  amendment  made  by 
subsection  101(b)(8)  became  effective  on 
January  1. 1991.  The  amendments  made 
by  subsections  (b)(3)(E)  and  (b)(9)(H) 
1^  become  effective  on  the  first  day  of 
the  first  pay  period  beginning  on  or  after 
February  14. 1991.  The  amendments 
made  by  subsections  (b)(9)(A),  (B).  (C). 
(D).  (E).  (G),  (I),  0),  and  (K),  relating  to 
the  abolisment  of  grades  GS-ie,  17,  and 
18  of  the  General  Schedule,  will  be  made 
effective  at  a  later  date. 

Section  101(b)(3)(E)  amends  sections 
5542(a),  5543.  and  5545(c)(1)  of  title  5, 
United  States  Code,  to  provide  that  the 
references  to  "GS-10"  in  each  of  these 
sections  of  law  shall  include  "any 
applicable  locality-based  comparability 
payment  under  section  5304  of  similar 
provisions  of  law  and  any  applicable 
special  rate  of  pay  under  section  5305  or 
similar  provision  of  law."  The  practical 
effect  of  this  amendment  is  the 
following: 

(a)  Employees  in  positions  for  which  a 
spedal  rate  of  pay  has  been  authorized 
by  OPM  under  5  U.S.C  5305  (or  ito 
predecessor,  5  U.S.C  5303)  will  be 
compensated  for  overtime  work  under  5 
U.S.C  5542(a)  at  the  lesser  of  one  and 
one-half  times  the  employee's  rate  of 
basic  pay  or  one  and  one-half  times  the 
rate  of  basic  pay  for  GS-10,  step  1, 
including  any  special  rate  that  may  have 
been  authorized  by  OPM  for  GHS-ia 
step  1,  under  that  authorization.  (In  the 
past  the  GS-10,  step  1.  limitation  for 
employees  in  special  rate  positions  has 
been  applied  to  the  General  Schedule 
rate  for  GS-10,  step  1,  without  regard  to 
any  special  rate  that  may  have  been 
authorized  for  GS-ia  step  1.) 

(b)  The  rules  governing  the 
authorization  of  compensatory  time  off 
under  5  U.S.C  5543(a)(2)  will  in  the  case 
of  enqiloyees  in  positions  for  which  a 
special  rate  has  been  authorized,  be 
based  on  the  rate  of  basic  pay  for  GS- 
10.  step  10,  incluidng  any  special  rate 
that  may  have  been  authorized  by  OPM 


for  08-10.  stqi  la  undar  that 

authorizatkxi. 

(c)  The  ooopvtatlon  of  ammal 
premium  pay  lor  staadby  wroik  under  S 
U.S.C  S548(cXl)  will  in  the  case  of 
employees  in  positions  for  which  a 
special  rate  has  been  authorized,  be 
based  on  the  rate  of  basic  pay  for  GS- 
10.  step  1.  indudiqg  any  special  rate  dut 
may  have  been  autfiorized  by  OPM  for 
GS-10,  step  1,  under  that  authorization. 

Sectioo  101(bK9)(H)  amefids  5  U.S.C 
5373  by  striking  "maxfanom  rate  for  GS- 
1&"  and  inserting  "rate  for  level  IV  of 
the  Executive  Schedule.".  The  practical 
effect  of  this  amendment  is  to  change 
the  limitation  on  pay  fixed  by 
administrative  action  for  positions 
covered  by  this  section  of  law  from  the 
rate  for  GS-18  (currenUy  $97,317  per 
year)  to  the  rate  for  level  IV  of  the 
Executive  Schedule  (currently  $108,300 
per  year). 

2.  Section  101(c),  "Other  References." 
Subsection  (c)(1)(B)  and  (c)(2)(A)  are 
effective  on  February  14, 1991. 
Subsections  (c)(1)(A)  and  (c)(2)(B)  will 
be  made  effective  at  a  later  date. 

3.  Section  103,  "Pay  for  Critical 
Positions."  The  Office  of  Management 
and  Budget  will  issue  instructions  on  the 
use  of  tltis  new  authority.  The 
amendments  made  by  this  section  will 
become  effective  on  the  date  of  issuance 
of  such  instructions. 

4.  Section  104,  "Administrative  Law 
Judges  and  Contract  Appeals  Board 
Memben."  Section  104(a)(1)  amends  5 
U.S.C  5372  to  establish  a  new  pay 
system  for  administrative  law  judges. 
(See  interim  regulations  published 
elsewhere  in  tills  issue  of  tiie  Federal 
Register.)  Section  104(a)(2)  amends  titie 
5,  United  States  Code,  by  adding  a  new 
section  5372a,  "Contract  appeals  board 
members."  This  section  of  law 
establishes  new  rates  of  pay  for 
members  of  boards  of  contract  appeals. 
The  amendments  made  by  sec  104  will 
become  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after 
February  10, 1991.  The  new  rates  of  pay 
for  members  of  boards  of  contract 
appeals  are  as  follows: 

Chairman  of  an  appeals  board— the  rate 
payable  for  level  IV  of  the  Executive 
Schedule  (currently  $106,300  per  year): 

Vice  chairman  of  an  appeals  board--07 
percent  of  the  rate  payable  for  level  IV  of 
the  Executive  Schedule  (currently  $105,051 
per  year):  and 

Other  members  of  an  appeals  board— 94 
percent  of  the  rate  payable  for  level  IV  of 
the  Executive  Schedule  (currently  $101 J02 
per  year). 

5.  Section  105.  "Special  Occupational 
Pay  Systems."  The  amendments  made 
by  this  section  authorize  the  President's 
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pay  agent  to  establish  one  or  mora 
specid  occupational  pay  systems  for 
any  positions  withhi  occupations  or 
groups  of  occupations  that  the  pay  agent 
determines,  for  reasons  of  good 
administration,  should  not  be  classified 
under  5  U.S.C  chapter  51  or  subject  to  5 
U.S.C  chapter  53,  subchapter  m. 

6.  Section  110,  "Compensation  of 
Standing  Trustees  Appointed  under 
tities  11  and  28,  United  States  Code." 
The  amendments  made  by  this  section 
will  become  effective  on  the  first  day  of 
the  fint  pay  period  beginning  on  or  after 
February  14. 1991. 

7.  Section  111,  "Pay-for-Performance 
Labor-Management  Committee."  This 
section  requires  OPM  to  establish  a  Pay- 
for-Performance  Labor-Management 
Committee  to  advise  OPM  on  the  design 
and  establishment  of  systems  for 
strengthening  the  linkage  between  the 
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performance  of  General  Schedule 
employees  and  their  pay. 

8.  Section  113,  "Director  of  the  Census 
Bureau." 

9.  Section  202.  "Uniform  Allowances." 
The  amendments  made  by  this  section 
increase  the  maximum  uniform 
allowance  payable  to  eligible  employees 
from  $125  per  year  to  $400  per  year  and 
authorize  OPM  to  prescribe  regulations 
to  adjust  the  mHyimnm  amount  from 
time  to  time.  OPM  will  issue  regulations 
governing  adjustments  in  the  maximum 
amoimt  at  a  later  date. 

10.  Section  205,  "Health  Care 
Positions."  The  amendments  made  by 
this  section  authorize  OPM  to  apply 
certain  provisions  of  tiUe  38,  United 
States  Code,  to  certain  titie  5  positions 
involving  health  care  responsibilities. 

11.  Section  301,  "Budget  Act 
^Compliance." 


12.  Section  303,  "Pay  Rates  for  Current 
Employees."  This  section  provides  that 
no  amendment  made  by  FEPCA  "shall 
have  the  effect  of  diminishing  the  rate  of 
basic  pay  payable  to  any  individual 
employed  by  the  United  States  on  the 
date  of  the  enactment  of  this  Act  to  a 
rate  below  the  rate  payable  to  such 
individual  on  such  date,  so  long  as  that 
individual  continues  in  such  position 
without  a  break  in  service." 

13.  Section  305(b),  "Special  Rule." 
This  section  provides  tiiat  "[tjhe  first 
calendar  year  hi  which  comparability 
payments  under  section  5304  of  titie  5, 
United  States  Code,  *  *  *  are  paid  shall 
be  the  calendar  year  beginning  on 
January  1. 1994." 

U.S.  Office  of  Personnel  Management 

Constance  Berry  Newman. 

DinctoT. 

[FR  Doc  91-3604  Filed  2-6-01;  5:00  pm] 

■usn  oooc  ssas-ovM 


TtHirsday 
February  14,  1991 


Part  IV 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for 
Housing— federal  Housing  Commissioner 


24  CFR  Parts  200,  203,  and  234 

Single  Family  Development  Acceptance 
of  individual  Residential  Water 
Purification  Equipment;  Proposed  Rule 


I 


8218 


Federal  Register  /  VoL  56.  No.  31  /  Thursday.  February  14,  1991  /  Proposed  Rules 


DEPARTMENT  OF  HOUStNQ  AND 
URBAN  DEVELOPMENT 

vnwe  Of  me  Asemani  sevreiery  lor 
Houeing 


M  CPR  Perte  200, 20S,  and  234 
(OodNl  No.  n-«1-1S14;  FR-2e5«-P-01] 


AGcepnnce  oi  emiviiwei  nveiiieniiei 
if  aw  nanicaDon  ci|wpiiieni 


r:  OflSce  of  the  Assistant 

Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD. 
action:  Proposed  rule. 


r.  This  proposed  rule  sets  out 
the  circumstances  under  which  the 
Department  will  agree  to  provide  FHA 
mortgage  insurance  on  single  family 
properties  for  which  a  loan-to-value 
ratio  (LTV)  greater  than  90%  is 
propcwed.  when  certain  of  the 
requirements  associated  with  water 
supply  systems  set  out  in  24  CFR 
200SaBd(n,  and  usually  applied  to  such 
properties,  cannot  be  met  This  rule  also 
codifies  requirements  already  applicable 
to  the  insuring  of  existing  single  family 
properties.  The  purpose  of  this  rule  is  to 
expand  the  availability  of  FHA 
mortgage  insurance  while  assuring 
appropriate  safeguards  to  protect  the 
health  and  safety  of  potential  occupants. 
DATn:  Comment  due  date:  April  IS, 
1901. 


:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  General 
Counsel  Rules  Docket  Cleric  room 
10Z7S.  Department  of  Housing  and 
Urban  Development  Washington.  DC 
20410-O600.  Communications  should 
refer  to  the  above  docket  number  and 
title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  on  weekdays 
between  7:30  ajn.  and  5:30  pjn.  at  the 
above  address. 

As  a  convenience  to  commenters,  the 
Rules  Docket  Clerk  will  accept  public 
comments  transmitted  by  facsimile 
('TAX^)  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202)  75&- 
2S7S.  (This  is  not  a  toU-free  number.) 
Only  pubUc  comments  of  six  or  fewer 
total  pages  will  be  accepted  via  the  FAX 
transmittal  This  limitation  is  necessary 
in  (Hder  to  assure  reasonable  access  to 
the  eqidpmenL  Comments  sent  by  FAX 
in  excess  of  six  pages  will  not  be 
accepted.  Receipt  of  FAX  transmittals 
will  not  be  acknowledged,  except  that 
the  sender  may  request  confirmation  of 


receipt  by  calling  the  Rules  Docket  Cleric 
((202)  755-7064).  (This  is  not  a  toll-free 
number.) 

PON  RMTNn  IMFOimATlOH  CONTACT! 
Donald  Fainnan,  Manufactured  Housing 
and  Construction  Standards  Division, 
room  6207,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washingtion.  DC  20410-8000, 
telephone,  voice:  (202)  706-0716;  (TDD) 
(202)  706^4594.  (These  are  not  toll-free 
numben). 

•UPnilMNTAflV  mroRMATION: 

Paperwork  Reductkn  Act 

The  hiformation  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperworic  Reduction 
Act  of  198a  The  pubUc  reporting  burden 
for  each  of  these  collections  of 
hiformation  is  estimated  to  hiclude  the 
time  for  reviewing  and  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  hiformation. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading.  Other  Mattera.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  ii^ormation,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development.  Rules  Docket  Cleric  451 
Seventh  Street,  SW^  room  10276. 
Washington.  DC  20410;  and  to  Uie  Office 
of  Information  and  Regulatory  Affaire, 
Office  of  Management  and  Budget 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  HUD. 

Background 

The  National  Houshig  Act  12  U.S.C 
1702  et  aeq.,  authorizes  the  Seoetary  of 
Housing  and  Urban  Development  to 
prescribe  standards  for  determining  the 
acceptabihty  of  one  and  two  family 
residential  structures  (and  other 
structures)  for  mortgage  insurance.  12 
U.S.C  msAf).  In  addition,  the 
standards  must  be  consistent  with  the 
national  housing  policy  of  realizing  the 
goal  of  "a  decent  and  suitable  living 
environment  for  every  American  family 
•  •  •.••42U.S.C1441. 

The  Secretary  has  prescribed 
Minimum  Property  Standards  (MPS)  in 
24  CFR  part  20a  subpart  S,  for 
determining  the  acceptability  of  one  and 
two  family  (and  other)  housing.  In 
addition,  subpart  S  currenUy  references 
additional  standards  contained  in  HUD 
Handbooks  4910.1  and  4030.2,  which  are 
hicorporated  Uito  the  Department's 
regulations  by  authority  of  24  CFR 
200.927. 


Water  quaUty  standards,  appUcable  to 
newly  constructed  shigle  family 
structures  for  which  the  loan-to-value 
ratio  is  greater  tiian  90  percent  are  set 
out  in  24  CFR  200.926d(f).  This 
paragraph  generally  sets  out  the 
requirements  for  acceptability  of  public 
or  private  water  supply  systems 
providing  safe  drinking  water. 

Section  424  of  the  Houshig  and 
Community  Development  Act  of  1967, 12 
U.S.C  1701Z-15,  provides  that  when  an 
existhig  water  supply  does  not  meet 
HUD's  minimum  property  standards  and 
a  permanent  alternative  acceptable 
water  supply  is  not  available,  approved 
residential  water  treatment  equipment 
or  a  water  purification  unit  that  provides 
bacterially  and  chemically  safe  drinking 
water  may  be  used  to  provide  a 
continuous  supply  of  water. 

Under  section  424,  the  Department  is 
authorized  to  provide  terms  and 
conditions  under  which  residential 
treatment  equipment  may  be  found  to 
meet  the  conditions  for  mortgage 
insurabiUty.  Cognizant  of  the  mandate 
in  section  424,  the  Department  is 
providing,  in  this  proposed  rule,  a  means 
by  which  mortgage  insurance  can  be 
made  available  despite  the  lack  of  a 
supply  of  bacterially  and  chemically 
safe  drinking  water.  The  procedures  in 
the  rule  are  designed  to  assure,  by 
means  of  an  agreement  between 
mortgagor  and  mortgagee  (and  with  the' 
assistance  of  health  and  water  quaUty 
professionals),  that  water  purification 
equipment  to  be  used  in  the  dwelUng 
will  provide  continuing  availabiUty  of 
safe  and  potable  water. 

The  Department  has  reviewed  the 
Environmental  Protection  Agency's 
(EPA)  data  and  rules  for  the  use  of 
water  treatinent  equipment  and 
purification  units  (commonly  referred  to 
as  "pohit  of  entry  treatinent  devices"), 
and  specifically  those  proposed  in  the 
Federal  Register  at  50  PR  46915 
(November  13, 1965)  and  published  final 
at  52  FR  25690  Ouly  8, 1987).  See  40  CFR 
141.100  and  142.62(g).  The  Safe  Drinking 
Water  Act  provides  authority  for  EPA  to 
establish  the  conditions  under  which 
treatment  devices  may  be  used,  if 
necessary  to  assure  protection  of  pubUc 
hecdtL  The  Department  also  has 
reviewed  a  report  to  the  Congress  by  the 
Farmera  Home  Administration  in   - 
response  to  section  1304(b)(1)  of  the 
Food  Security  Act  of  1085, 7  U.S.C  1281, 
entiUed  "Individual  Facilities  for  Rural 
Water  and  Waste  Disposal." 
Additionally.  HUD  staff  has  consulted 
with  the  staff  of  the  EPA  Office  of 
Drinking  Water,  and  reviewed  data  from 
the  Wator  Quality  Association. 
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This  rule  would  provide  a  means  for 
mortgagees  and  mortgagon,  in  an  area 
that  lacks  a  source  of  safe  and  potable 
water  available  otherwise-insurable 
dwelling  units,  to: 

1.  Arrange,  by  means  of  a  contract 
and  through  the  enlistment  of  assistance 
from  local  health  authorities,  for  an 
approved  means  of  assuring  a 
continuous  supply  of  drinking  water; 

2.  Demonstrate  to  the  satisfaction  of 
the  Department  that  the  water  supply  is 
and  will  continue  to  be  safe;  and 

3.  Make  possible  the  provision  by  the 
Department  of  mortgage  insurance 
under  the  National  Housing  Act 

The  procedures  in  this  rule  are  similar 
to  those  in  Mortgagee  Letter  91-4,  issued 
January  25, 1991,  regarding  requirements 
appUcable  to  properties  not  covered  by 
the  Minimum  Property  Standards.  In 
general  terms.  Mortgagee  Letter  91-4  is 
currentiy  applicable  to  single  family 
insurance  transactions  involving 
existing  housuig.  The  Mortgagee  Letter 
is  not  applicable  to  newly  constructed 
single  family  housing  for  which  a  loan- 
to-value  ratio  greater  than  90  percent  is 
proposed,  because  this  class  of 
dwellings  is  subject  to  the  Minimum 
Property  Standards  (MPS)  set  out  in  24 
CFR  part  200,  and  rule  making  is 
required  to  alter  the  MPS.  Among  other 
things,  this  rule  proposes  to  amend  the 
MPS  to  cross-reference  the  above- 
described  special  procedures.  This  rule, 
when  elective,  will  provide  a  uniform 
regulatory  standard  appUcable  to  aU 
single  family  FHA  insurance 
transactions — both  new  and  existing 
single  family  dwellings. 

ConcurrenUy  with  the  idoption  of 
new  S9  203.52  and  234.64  tiie 
Department  would  amend  S  203.550. 
Section  203.550,  relating  t)  a  mortgagee's 
responsibility  for  coUecting,  managing, 
and  disbursing  escrowed  monies, 
provides  in  paragraph  (c)  that  the 
mortgagee's  estimate  of  escrow 
requirements  must  be  based  on  the  best 
information  available  as  to  probable 
payments  that  will  be  required  to  be 
made  from  the  escrow  account  "in  the 
coming  year."  This  provision 
contemplated  only  the  accrual  of  monies 
for  expenditures  such  as  taxes  and 
insurance  that  require  ouUays  at  least 
annually.  The  escrow  that  would  be 
estabUshed  under  §S  203.52(e]  and 
234.64(e],  however,  includes  not  only 
monies  to  be  expended  periodically 
during  each  year  for  servicing  and 
maintenance  costs,  but  includes  also  a 
reserve  for  repair  and  replacement  of 
equipment  as  needed.  It  wiU,  therefore, 
be  necessary  to  amend  S  203.550  to 
permit  the  coUection  and  escrow  of 
monies  that  may  not  be  disbursed  until 
some  yean  after  coUection. 


Similarly,  section  10  of  the  Real  Estate 
Settiement  Procedures  Act  of  1974 
(RESPA),  12  U.S.C.  2809,  prohibits  tiie 
periodic  escrow  of  monies  in  excess  of 
one-twelfth  of  the  total  amount 
reasonably  anticipated  to  be  paid  on 
dates  during  the  ensuing  twelve 
months — subject  to  certain  stated 
exceptions  and  quaUficaUons,  Thus, 
section  10  would  not  permit  the  accrual 
of  sufficient  reserves  to  repair  and 
replace  water  purification  and  treatment 
equipment  However,  this  prohibition, 
meant  to  protect  homebuyers  from  being 
subjected  to  excessive  escrow  changes, 
was  not  mtended  to  have  the  effect  of 
frustrating  the  provision  of  adequate 
funds  for  repair  and  replacement  of 
equipment  needed  in  this  instance  to 
sustain  the  health  and  weU-being  of  the 
dweUing's  occupants  and  visitora 
through  the  use  of  water  purification 
equipment  Accordingly,  if  this  proposed 
rule  is  adopted,  its  adoption  will 
represent  a  finding  by  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  acting  on  the  Secretary's 
behalf,  that  the  escrow  described  in 
S9  203.52(e)  and  234.64(e)  is  exempt 
from  the  prohibition  in  section  10  of 
RESPA,  in  accordance  with  the 
Secretary's  authority  to  grant  exemption 
under  section  19(a)  of  that  Act 

Other  Mattera 

Tiie  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  0MB  for  review 
under  section  3504(h]  of  the  Paperwork 
Reduction  Act  of  1980.  Sections  203.52 
and  234.64  of  this  rule  have  been 
determined  by  the  Department  to 
contain  coUection  of  information 
requirements.  Information  on  these 
requirements  is  provided  as  foUows: 

Description  of  the  Need  for  Information 
and  Its  Proposed  Use 

This  information  coUection  wiU 
enable  HUD  to  assure  that  the  parties  to 
an  insured  mortgage  transaction 
involving  property  without  a  water 
supply  that  is  safe  and  potable  in  the 
absence  of  treatment  have  taken 
adequate  steps  to  safeguard  the  health 
and  safety  of  inhabitants  of  the  insured 
dwelling.  Submission  of  the  required 
information  to  HUD  wiU  provide  a 
means  for  the  Department  to  monitor  the 
efficacy  of  the  procedures  provided  in 
the  rule,  and  wiU  ensure  that  these 
procedures  are  carried  out  as  a 
prerequisite  to  the  availabUity  of 
mortgage  insurance. 

The  Department  soUcits  comments  on 
the  reporting  and  recordkeeping  burdens 
associated  %vith  the  "Plan"  set  out  as  a 
feature  of  this  rule,  including  comments 
on  the  Department's  estimates  of  the 


time  required  to  complete  tiie  Plan. 
Comments  ate  invited  on  ways  that  this 
burden  could  be  reduced. 

Form  number  None. 

Respondents:  Mortgagon  and 
mortgagees  (johiUy)  who  proposed  to 
enter  into  insured  mortgage  transactions 
involving  single  family  dwellings  in 
areas  with  water  suppUes  requiring 
treatment 

Frequency  of  submission:  One 
submission  per  insured  mortgage 
transaction. 

Reporting  Burden: 


Number  of        Frequency         Hour*  Per 
Respondents             of               Response 
X   Response   x 


7D00 


1  per  year 


1.357  hrs. 


Total  Burden  Hours:  9500  houre. 
These  estimates  assume:  1000  applicants  per 
year,  each  requiring  a  total  of  9.5  hours  in  the 
first  year  to  complete  coUection  of 
information  responses  required  by  the  rule. 
Thereafter,  in  "out"  years,  previous  year 
applicants  would  require  one  hour  per  year  to 
complete  water  anaylsis — i.e.,  to  obtain 
samples  and  tests. 

Accordingly,  in  year  one  the  total  information 
burden  is  estimated  at  9500  hours,  in  year 
two,  10500  hours  (9500  for  estimated  1000 
applicants  +  1000  hours  for  annual  water 
analysis  for  previous  year's  applicants). 
Burden  thereafter  would  increase  by  1000 
hours  annually,  l>ecause  of  accumulation  of 
applicants  requiring  follow-up  testing. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  5a  which 
implement  section  102(2)(C)  of  the 
National  Environmental  PoUcy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  avaUable  for  pubUc  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  hi  Uie  Office  of  tiie  Rules 
Docket  Cleric  at  the  above  address. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  tiie 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
miUion  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumen,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  advene  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


BIST  COPY  AVAILABLE 
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The  pw-vailooal  olinstaUing  water 
pnrificetfra  eqiC^neBt  cea  wgyyeetty. 
in  e  range  runninf  frooi  a  few  iMBdred 
dollars  to  teveral  thoweand!  doUan. 
However,  the  eetiaetad  cuouilative  ooet 
of  thie  eqaipnaBt— even  aasaniog  the 
manlwiM'  of  1000  trf"^"^  applicatioiu 
under  thia  prapam  in  a  fear's  time- 
could  not  even  afiproach  the  doUar  costs 
necessary  to  cause  an  economic  effect 
of  the  magnitude  deecribed  in  Executive 
Order  12291.  Tlie  Dqutrtment  estimates 
that  gross  equipment  costs  for  the 
maximum  1000  homes  seeking  insurance 
would  fall  within  a  range  of  $1.5  to  $Z 
million  per  year.  In  any  event,  the  total 
cost  of  lUs  equlpmaot  would  be  an 
inapprapiiate  measure  of  the  economic 
burden  Imposed  by  the  rule,  since  some 
portion  of  these  homes  would  be 
constructed  and  equipped  with  water 
purification  equipment,  whether  or  not 
FHA  mortgBie  iueuiaane  was  sought  in 
the  fiiuMdi«  of  the  ■octgage. 

In  acoordaBce  with  S  U^a  e06(b) 
(the  Regulatoiy  Flexibility  Act),  the 
unders^ned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  nile  will 
provide  an  opportunity,  to  mortgagors  in 
areas  wi&  poor  access  to  public  water 
suppliea.  to  sacore  FHA  BKxtgage 
insuraaoe  s^ob  demonatrating  that  an 
effectlva  ■eena  ha»  hmm  arranged  to 
secure  sale  diioldiig  water  tfaroagh  the 
use  of  faMfivkiaal  water  porification 
systems.  Oidy  a  relativ^  small  number 
of  umitfuss  are  axpacted  to  be 
provided  ■actgage  inaurance  under  the 
circumatanoes  describwri  in  the  mie. 
While  the  reqniraanats  associated  widi 
the  insunaoe  of  BOrtgages  under  these 
drciBBStanoes  are  isace  strenaous  tiiaa 
those  Eaoing  mottQignrs  and  mortgagees 
in  o&ar  aiaigle  family  transactiona,  they 
are  considered  the  aitniiaam  necessary 
for  accaapliaUng  th«  god  of  affording 
access  to  osortgage  hisarance  tmly  onder 
circumstances  that  will  assure  the  safety 
of  the  water  sonily  serving  the  dwelling 
unit  Ghran  the  sobject  asattar,  no 
effective  mean  exist  to  reduce  the 
regulatory  harden  to  be  appliad.  •$  it 
relates  to  saoall  mortgagees  or  other 
small  entities  afbctad  by  the  rule. 

This  tvia  was  Usted  as  item  1172  on 
the  Department's  Semiannual  Agenda  of 
Regulations  pafaliahed  on  October  29. 
1990  (5S  FR  44S3a  44543)  in  accordance 
with  Exacutive  Order  12291  and  the 
Regulatoiy  Flexibility  Act 

The  General  Conned,  as  the 
Designated  Official  vder  eectkm  e(a)  of 
Executive  Older  12912.  Federaljsm.  has 
determinBd  ttiat  the  pottcies  contained 
in  thia  c^  will  not  have  snbatantial 
direct  efCects  on  States  or  their  political 


sabdivisioas,  or  the  reiationahip 
between  (he  Fedaral  guwfBwnt  and 
the  States,  or  on  te  Astribation  of 
power  and  reapoMibiiiiies  among  tfM 
various  levels  of  govarameDt  As  a 
result,  the  rale  is  not  SHb)ect  to  review 
under  the  Order.  While  the  rale  provides 
for  the  exardse  of  certain  tanportant 
responsibiUtiea  by  kxal  health 
autiiorities,  associated  widi  the 
provision  of  mortgage  faisaranoe.  the 
functiona  deecribed  in  the  rule  are  not 
mandated;  local  haahh  authorities  will 
remain  free  to  partidpato  hi  the  process 
deecribed  in  the  rale,  or  to  refrain  from 
so  participating. 

The  Goieral  ConnseL  as  the 
Designated  Official  andar  Executive 
Order  12906,  The  Family,  has 
detennlned  that  this  nde  does  not  have 
potential  for  significant  inq»ac4  on  family 
formation,  maintenance,  and  general 
well-being.  and..tfaBS.  is  not  subfect  to 
review  under  the  Order.  The  r^de 
provides  a  means,  under  special 
circumstances,  for  secaring  FHA 
mortgage  Insurance  for  otherwise 
uninsar^e  propeiHee,  and  a  means  to 
assure  tiie  safety  and  potabiHty  of 
drinking  water  serving  the  premises. 
Any  effect  on  &e  fanrily  would  Hkely  be 
indirect  and  Insimificant 

According,  the  Department  propoees 
to  amend  24  CFR  parts  200. 203  and  234 
as  follows: 

PARTMO— MlROOUCnON 

1.  The  authority  citation  for  part  200 
would  continue  to  rend  as  foUows: 

Authoritr  Title  I  aad  H  Natioaal  Hooaing 
Act  (U  VS.C  vmr-mSm-UHi  sab  7(d). 
Departmeal  of  HoMleg  led  (Mmo 
DevelopMot  Act  (41  USJC  M3S(d)). 

2.  Section  200.9aBd  would  be  amended 
by  revising  paragraph  (f)(2Xu]  to  read  as 
follows: 


S200.926d 


(2)  •  •  • 

(ii)  Water  that,  to  be  potable,  requires 
continuing  or  repetitive  treatment  to  be 
safe  bacterially  or  chemically  riiall  also 
comply  with  the  requirements  of  M  CFR 
203.52  or  24  CFR  2S4j04,  whichever  is 
applicable. 


PART  m-MITUAL  MORTQAGE 
INSURANCE  AND  REHABUTATION 
LOANS 

3.  The  authority  citation  for  part  203 
would  continue  to  read  as  follows: 

Aatiiij  Sec>.3W.2n.NatfaMlHoMiag 
Act  tU  USJC  tnk  trObi  ssctiaaTfd). 
Depaiteeat  of  Heeata^  and  Urfaan 


Deveiopnaat  Act  (42  U&C  liSKdtt.  la 

addUk».«dipai«Ctol 

230,  Natioaal  Housiag  Act  (12  U.S£.  1715U). 

4.  A  new  f  203.52  woold  be  added  to 
subpart  A,  to  read  as  foDowt: 

i298J2 


If  a  property  otherwise  eligible  for 
insurance  onder  this  part  doea  not  have 
access  to  a  oontinoing  supply  of  safe 
and  potable  srater  without  the  use  of  a 
water  purification  system,  the 
requirements  of  this  section  must  be 
complied  with  as  a  condition  to 
acceptance  of  the  mortgage  for 
insurance.  The  mortgagee  must  provide 
appropriate  documentation  with  the 
submission  for  iitsurance  endorsement 
to  address  each  of  the  requirements  of 
this  section. 

(a)  Equipment  Water  purification 
equipment  most  be  epproved  by  a 
nationally  recognized  testing  laboratory. 

(b)  CertifKatJon  by  heal  health 
authority.  A  local  health  authority 
certification  must  be  submitted  to  HUD 
whidi  certifies  tiiat 

(1)  A  point-of-entiy  water  purification 
system  is  currently  in  operation  on  the 
property  (point-of-use  systems  are  not 
acceptable). 

(2)  The  system  is  sufficient  to  assure 
an  uninterrupted  supply  of  safe  and 
potable  water. 

(3)  The  water  supply,  when  treated  by 
the  equipment,  meets  die  requirements 
of  the  local  health  authority,  and  has 
been  determined  to  meet  state  or  local 
quality  standards  for  drinking  water.  If 
neither  state  or  local  standards  are 
applicable,  ttien  quality  shall  be 
determined  in  accordance  with 
standards  set  by  the  Environmental 
Protection  Agency  (EPA)  pursuant  to  the 
Safe  Drinking  Water  Act  (EPA 
standards  are  prescribed  in  the  National 
Primary  Drinking  Water  requirements, 
40  CFR  parts  141  and  142.). 

(4)  There  exists  a  IHan  providing  for 
the  monitoring,  servicing,  maintenance, 
and  replacement  of  the  water 
equipment,  which  Plan  meets  the 
requirements  of  paragraph  (f)  of  this 
section. 

(c)  Morlgtigor  notice  and  certificatiott. 
(1)  The  prospective  mortgagor  must  have 
received  written  notification,  before  the 
mortgagor  signed  a  sales  contract  that 
the  property  has  a  hazardous  water 
supply  that  requires  treatment  in  order 
to  remain  safe  and  acceptable  Cor 
human  consumption.  The  notification  to 
the  morigsgor  aaust  identify  specific 
contaminaBt(s)  in  the  water  sapply 
serving  the  property,  and  tha  related 
health  hasatd  arising  from  the  presence 
of  those  contaminants. 


Federal  Ragister  /  Vol.  56.  No.  31  /  Thursday.  February  14.  1991  /  Proposed  Rules 


6219 


(2)  The  mortgagor  must  have 
received,  with  the  notification  described 
in  paragraph  (c)(1),  of  this  section,  a 
written  good  faith  estimate  of  the 
maintenance  and  replacement  costs  of 
the  equipment  necessary  to  assure 
continuing  safe  drinking  water. 

(3)  A  copy  of  the  notification 
statement  (including  cost  estimates), 
dated  before  the  date  of  the  sales 
contract,  and  signed  by  the  prospective 
mortgagor  to  adknowledge  its  receipt, 
must  accompany  the  submission  for 
insurance  endorsement.  If  a  sales 
contract  is  signed  in  advance  of  the 
disclosure  required  by  this  paragraph, 
another  sales  contract  must  be  executed 
after  the  information  is  provided  to  the 
prospective  mortgagor  and  he  or  she  has 
acknowledged  receipt  of  the  disclosure. 

(4)  The  prospective  mortgagor  must 
sign  a  certification,  substantially  in  the 
form  set  out  hi  this  paragraph  (c)(4),  at 
the  time  the  application  for  mortgage 
credit  approval  is  signed  This 
certification  must  be  submitted  to  HUD: 

Mortgagor's  Certificate.  I  hereby 
acluiowledge  and  nnderetand  that  the  home  I 
am  purchasing  has  a  water  purification 
system  which  I  am  responsible  for 

miiliitiitnlng- 

1  understand  that  the  individual  water 
supply  is  unsafe  for  consumption  unless  the 
nrstem  is  operating  properly.  1  am  aware  that 
if  I  do  not  properly  maintain  the  system,  Ae 
water  supply  will  not  be  purified  or  treated 
properly,  thereby  renderiog  tlw  water  supirfy 
unsafe  for  consonptioa 

I  also  understand  that  the  Department  of 
Housing  and  Urtwn  Development  does  not 
watrant  the  condition  of  die  property,  is  not 
autliorized  to  give  me  any  money  for  repairs 
to  the  water  purification  system,  and  has 
reUed  upon  die  local  health  authority  to 
assure  that  the  water  supply,  when  processed 
by  properly  maintained  equipment  is 
acosptable  for  human  use  and  consumption. 


[Mortgagor's  signature  and  date] 

(d)  Se/v/ce  ooiitract  Before  mortgage 
closing,  the  mortgagor  must  enter  into  a 
service  contract  with  an  organization  or 
individual  specifically  approved  by  the 
local  health  authority  to  carry  out  the 
provisions  of  the  required  Plan  for 
servidag.  maintenance,  repair  and 
replacement  of  the  water  purification 
equipment  A  copy  of  the  signed  service 
contract  must  be  provided  to  HUD. 

(e)  Escrow  for  maintenance  and 
replacement  The  mortgagee  must 
establish  and  maintain  an  escrow 
account  which  provides  for  the 
accumulation  of  funds  paid  with  the 
mortgagor's  monthly  mortgage  payment 
adequate  to  assure  proper  servicing, 
maintenance,  repair  and  replacement  of 
the  water  purification  equipment  The 
amount  to  be  collected  and  escrowed  by 


the  mortgagee  shall  be  based  upon 
information  provided  by  the 
manufacturer  for  the  maintenance  and 
replacement  of  the  water  purification 
equipment  and  for  other  charges 
anticipated  by  the  service  contractor. 
The  initial  monthly  escrow  amount  shall 
be  steted  in  the  Plan.  Disbursements 
from  the- account  will  be  limited  to  costs 
associated  with  the  normal  servicing, 
maintenance,  repair  or  replacement  of 
the  water  purification  equipment 
Disbursements  may  only  be  made  to  the 
service  contractor  or  its  successor,  to 
equipment  suppliers,  to  the  local  health 
authority  for  the  performance  of  testing 
or  other  required  services,  or  to  another 
entity  approved  by  the  local  health 
authority.  So  long  as  water  purification 
remains  necessary  and  the  mortgage  is 
insured  by  HUD,  the  mortgagee  must 
maintain  the  escrow  account 

(f)  Approved  Plan.  A  Plan,  in  the  form 
of  a  contract  entered  into  by  the 
mortgagor  and  mortgagee  and  approved 
by  the  local  health  authority,  must  set 
out  conditions  that  must  be  met  by  the 
parties  as  a  condition  to  hisurance  of  the 
mortgage  by  HUD.  To  be  approved  by 
die  local  health  authority: 

(1)  The  Plan  must  set  forth  the 
respective  responsibilities  to  be 
assumed  by  the  mortgagor  and  the 
mortgagee,  as  well  as  the  other  entities 
who  will  implement  the  Plan,  te^  the 
local  health  authority  and  the  service 
contractor.  In  particular 

(i)  The  Plan  must  set  out  the 
responsibilities  of  the  local  health 
auth(^ty  tot  monitoring  and  enforcing 
performance  of  the  service  contractor, 
including  any  successor  contractor  that 
the  health  authority  may  later  have 
occasion  to  name.  By  its  approval  of  the 
Plan,  the  local  health  authority 
documents  ite  acceptance  of  these 
responsibilities,  and  the  Plan  should  so 
indicate; 

(ii)  The  Plan  must  provide  for  the 
monitoring  of  the  operation  of  the  water 
purification  equipment  as  well  as  for 
servicing  (including  disinfecting),  and 
for  repairing  and  replacing  the  system, 
as  frequentiy  as  necessary,  taking  kite 
consideratimi  the  system's  design, 
anticipated  use,  and  the  type  and  level 
of  contaminants  present  Installation, 
servicing,  repair  and  replacement  of  the 
water  purification  system  must  be 
performed  by  an  individual  or 
organization  approved  for  the  purpose 
by  the  local  health  authority  and 
identified  in  the  Plan.  In  meeting  the 
requiremente  of  this  paragraph  (f)(l)(ii). 
the  Plan  may  incorporate  by  reference 
specific  terms  and  conditions  of  the 
service  contract  required  under 
paragraph  (d)  of  this  section. 


(iii)  Under  die  Plan,  responsibility  for 
monitoring  the  performance  of  the 
service  contractOT  and  for  assuring  that 
tiie  water  purification  system  is  properly 
serviced,  repaired,  and  replaced  rests 
with  the  local  health  authority  that  has 
given  ite  approval  to  die  Plan.  The  Plan 
must  confer  on  the  local  health  authority 
all  powers  necessary  to  effect 
compliance  by  the  service  contractor. 
The  health  authority's  powers  shall 
include  the  authority  to  discharge  the 
service  contractor  for  cause  and  to 
appoint  a  successor  organization  or 
individual  as  service  contractor;  and 

(iv)  The  Plan  must  provide  for  the 
mortgagor  to  make  periodic  escrow 
paymenU  necessary  for  the  servicing, 
maintenance,  repair  and  replacement  of 
the  water  purification  system,  and  for 
the  mortgagee  to  disburse  funds  from 
the  escrow  account  as  required,  to  the 
appropriate  party  or  parties. 

(2)  "The  Plan  must  provide  that  if  the 
dwelling  served  by  the  water 
purification  system  is  refinanced,  or  is 
sold  or  otherwise  transferred  widi  a 
HUD-hisured  mortgage,  the  Plan  will: 

(i)  continue  in  full  force  and  effect 

(ii)  impose  an  obligation  on  the 
mortgagor  to  notify  any  subsequent 
purchaser  or  transferee  of  the  necessity 
for  the  water  purification  system  and  for 
ite  proper  maintenance,  and  of  the 
obligation  to  make  escrow  paymente; 
and 

(iii)  require  die  mortgagor  to  furnish 
the  purdiaser  with  a  copy  of  die  Flan, 
before  any  sales  contract  is  signed. 

(g)  Periodic  analysis.  Any  Wan 
developed  in  accordance  with  this 
section  must  provide  that  an  analysis  of 
die  water  supply  shall  be  obtained  from 
the  local  health  audiority  no  less 
frequentiy  than  annually,  but  more 
frequentiy,  if  determined  at  any  time  to 
be  necessary  by  the  local  health 
authority  or  by  the  service  contractor. 

5.  In  subpart  C,  S  203.550  would  be 
amended  by  revising  the  initial  sentence 
in  paragraph  (c),  and  by  adding  a  new 
second  sentence  to  paragraph  (c),  to 
read  as  foUows: 

S203.S50   Eacrow aoeounta. 
*       *       •       •       • 

(c)  Except  in  the  case  of  escrow 
accounts  esteblished  for  the  purpose  of 
monitoring,  servicing,  maintenance  and 
replacement  of  water  purification 
equipment  in  accordance  wiUi  {  203.52 
or  §  234.64  of  Uiis  chapter,  the 
mortgagee's  estimate  of  escrow 
requirements  shall  be  based  on  the  best 
information  available  as  to  probable 
payment  which  will  be  required  to  be 
made  from  the  account  in  the  coming 
year.  Mortgagees  may,  in  die  case  of 
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eicrow  Mooonls  crratsd  for  pupoMfl  of 
1 203^  or  f  Z94M.  wtiiBate  omtow 

1 6<|Uil  MBBBtS  DCMO  OB  ttW  uOM 

infenBalioii  avaiUUe  as  to  probable 
paymenta  wUch  vrffl  be  nqdrad  to  be 
made  froeB  the  acooont  on  a  perio«fic 
basis  tfarou^iout  the  period  daring  . 
wbkh  die  acooant  is  matatained.  *  *  * 


PART 


8.  Hie  authority  dtatioa  for  part  234 
contiiMtM  to  read  as  fbUowrs: 

Auteri^  Saos.  tU.  XM.  Naltoaal  Hooslng 
Act  (12  U-SjC  ITUlMTUsr):  sac.  nd). 
DepartBMt  of  Hoaaiag  and  Uibaa 
DavtlofMBaiit  Act  (42  U&C  383S(d))  HCtion 
2S4i20(«)PXU)  to  dao  issuad  under  sac. 
201(a).  Natknai  Hoosiag  Act  (12  U.S.C 
ITOTta)). 

7.  A  new  I ZHM  would  be  added  to 
subpart  A.  to  read  aa  fblowa: 

IX34J4 


If  aprapettjT  uuieiwlse  eogibie  for 
insvnace  OBder  tUs  part  does  not  hare 
access  to  a  oootiBaing  sopphr  of  safe 
and  potable  watsr  without  the  use  of  a 
water  purification  systsia.  die 

I  iinHJi  iinants  nf  this  itrrtiim *" 

oomphed  with  as  a  condition  to 
acceptance  of  the  BBOrtgafe  for 
insoranoa.  The  nnrisagae  arait  provide 
appropriate  documentation  with  the 
sufaiaission  far  ineuranca  endorsenient 
to  addreaa  each  of  the  requirements  of 
this  section. 

(a)  EgtufimteaL  Water  purification 
equipment  mast  be  approved  by  a 
nationally  recoyiiaed  tasting  laboratory. 

(b)  Cert^oatiam  by  hcalhedUh 
authority.  A  local  health  audiority 
certification  mas)  be  submitted  to  HUD 
wfaidi  certifies  that: 

(1)  A  point-of-entxy  water  purification 
system  is  currently  in  operation  on  the 
property  (point-of-use  systems  are  not 
acceptable). 

(2)  The  system  is  sufficient  to  assore 
an  nnintetnipted  supply  of  sass  ancL 
potable  water. 

(3)  The  water  supply,  when  treated  by 
the  equipment  meets  the  requirements 
of  the  local  health  authority,  and  has 
been  determined  to  meet  state  or  local 
quality  standards  tor  drinking  water.  If 
neitiier  state  or  local  standards  are 
an>ficable.  then  quality  shall  be 
determined  in  accordance  with 
standards  set  by  the  Bnviromnental 
Protection  Agency  (BPA)  pursuant  to  the 
Safe  Drinking  Water  Act  (EPA 
standards  are  prescribed  hi  the  National 
Primary  Drinking  Water  requirements, 
40  CFR  parts  Ml  mdltt.). 

(4)  There  exists  a  Plan  providing  for 
the  monitoring,  servicing,  maintenance. 


and  replacement  of  the  water 
equipment  which  Plen  meets  the 
requirements  of  peragmpn  (fj  of  fliis 
section. 

(c)  Mortgagor  notioe  and  oeitificatkm. 
(1)  The  prospective  mortgagor  must  have 
received  written  notification.  bef9re  the 
mortgagor  signed  a  sales  oontract  that 
the  property  has  a  hazardoos  water 
supply  that  leqohes  treatment  in  order 
to  remain  safe  and  aoceptabn  for 
human  oonsamptton.  The  notification  to 
the  mortgagor  mast  Identify  specific 
contaminant(s)  in  die  water  supply 
serving  the  property,  and  the  related 
health  hazard  arising  Dom  the  presence 
of  those  contaminants. 

(2)  The  mortgagor  must  have  teoeived, 
with  die  notification  described  in 
pan^nph  (cMl)  of  dds  section,  a  written 
good  faifh  estimate  of  die  maintenance 
and  replacement  costs  of  the  equipment 
necessary  to  assure  oontinning  safe 
drinking  water. 

(3)  A  copy  of  die  notification 
statsment  (indnding  coat  estimates), 
dated  before  dM  date  of  (he  sale 
contract  and  signed  by  the  prospeective 
mortgagor  to  acknowledge  its  receipt, 
must  accompany  te  sabmission  for 
insurance  eodorseaaeat  if  a  aalea 
contract  is  sifned  in  ndsaaoe  of  die 
disclosure  required  by  this  para^aph. 
anodier  sales  oontract  aaast  be  exaouted 
after  the  information  is  inuvhfod  to  the 
prospective  BMXtgagor  and  he  or  she  has 
acknowledged  reoei^  of  the  disdosare. 

(4)  The  prospective  ssortgagDr  must 
sign  a  cartificatioa.  aubatanttally  in  tlie 
foim  set  oat  hi  this  paragraph  (cK4).  at 
the  time  the  applicatha  for  raori^pge 
credit  approval  is  siyied.  TUs 
certifkation  must  be  submitted  to  HUD: 

Mortgagors  Certificate.  I  Iwreby 
acknowledge  and  aadwetaad  that  llie  bone  I 
am  purchasiag  lias  a  water  paiificatioa 
syslea  which  I  am  renwnsibte  for 
maintaining. 

I  undarsUod  that  Uia  individual  water 
supply  to  unsafe  for  consiimptian  unless  tlie 
system  to  operating  prqpcriy.  I  am  aware  that 
if  I  do  not  pnpeAf  maintain  dw  system,  the 
water  supply  wfll  boA  be  purified  or  treated 
property,  diereby  nadeiiag  the  water  aapply 
uniaii  for  iuiisiiaytieB 

I  also  airieistai^  durt  die  Departmeot  of 

Hmnii<  ani  "-¥—  " — 't *  '*"*•  •^' 

warrant  dw  ceaditioa  of  tiie  property,  to  not 
authorized  to  give  me  any  money  tot  repairs 
to  die  weter  pwirilication  system,  and  has 
relied  upon  tlie  local  herira  aadxvity  to 
assura  tliat  tlie  water  sopply,  when  processed 

acceptabto  far  faasBan  nee  aa 


P^orlfagar's  sj^stwi  and  date] 

(d)  ScTTcie  contract  Before  mortgage 
closing,  the  mortgagor  must  enter  into  a 
service  contract  widi  an  organizafion  or 
individual  spedflcalty  approved  by  the 


local  health  authority  to  carry  out  die 
provisions  of  the  required  Plan  for 
servicing,  maintenance,  repair  and 
replacement  of  die  water  purification 
eqtnpment  A  copy  of  the  sifted  service 
contract  most  be  provided  to  HUD. 

(e)  Escrow  for  atatatenance  and 
replacement  The  mortgagee  must ' 
establish  and  maintain  an  escrow 
account  which  provides  for  the 
accumulation  of  fands  paid  with  the 
mortgagor's  monthly  mortgage  payment 
adequate  to  assure  proper  servicing, 
maintenance,  repair  axni  r^acement  of 
the  water  porifit^tton  equipment  The 
amount  to  be  collected  uid  escrowed  by 
the  mortgagee  shall  be  based  upon 
infmnation  provided  by  the 
mannfocturer  for  the  maintenance  and 
replacement  of  the  water  purification 
equipment  and  for  other  charges 
anticipated  by  the  service  contractor. 
The  initial  monthly  escrow  amount  shall 
be  stated  in  the  Plan.  Disbursements 
from  the  account  will  be  limited  to  costs 
associated  with  the  normal  servicing, 
maintenance,  repair  or  rei^cement  of 
the  water  purification  equipment 
Disbursements  may  only  be  made  to  the 
service  contractor  or  its  successor,  to 
equipment  stippUen.  to  the  local  healdi 
authority  for  the  performance  of  testing 
or  other  required  aervices,  or  to  another 
entity  approved  by  the  local  health 
authority.  So  kmg  aa  water  purification 
remains  neoesaary  and  the  mortgage  is 
insured  by  HUD,  the  OMX^agee  must 
maintain  the  escrow  atsoount 

(Q  Approved  Plan.  A  Plan,  in  the  form 
of  a  contract  entered  into  by  die 
mortgagor  and  mortgagee  and  aK>roved 
by  the  local  healdi  authority,  must  set 
out  conditions  that  must  be  met  by  the 
parties  as  a  conditiop  to  insurance  of  the 
mortgage  by  HUD.  To  be  approved  by 
the  local  health  authority: 

(1)  The  Plan  must  set  forth  respective 
responsibilities  to  be  assumed  by  the 
mortgagor  and  the  mortgagee,  as  wdl  as 
the  odier  entities  who  wffl  Implement 
the  Plait  Le.,  the  locel  health  audiority 
and  the  service  contractor,  hi  particulaR 

(i)  The  Plan  nmst  set  out  the 
re8ponsfl>flities  of  die  local  healdi 
authority  for  monitoring  and  enfiorcing 
performance  of  the  service  contractor, 
indwfing  any  successor  contractor  uiat 
the  healdi  audiority  may  later  have 
occasion  to  name.  By  its  approval  of  die 
Plan,  the  local  healdi  authority 
documents  its  acceptance  of  these 
responsibilities,  and  the  Plan  should  so 
indicate; 

(H)  The  nan  must  provide  for  die 
monitoring  of  die  operation  of  the  water 
purification  equipment  as  weU  as  for 
servicing  (including  dMnfectiug),  and 
for  repairing  and  replacing  the  system. 
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as  frequenUy  as  necessary,  taking  into 
consideration  the  system's  design, 
anticipated  use,  and  the  type  and  level 
of  contaminants  present  Installation, 
servicing,  repair  and  replacement  of  the 
water  purification  system  must  be 
performed  by  an  individual  or 
organization  approved  for  the  purpose 
by  the  local  health  authority  and 
identified  in  the  Plan.  In  meeting  the 
requhements  of  this  paragraph  (f)(l)(ii). 
the  Plan  may  incorporate  by  reference 
specific  terms  and  conditions  of  the 
service  contract  required  under 
paragraph  (d)  of  this  section. 

(iii)  Under  the  Plan,  responsibility  for 
monitoring  the  performance  of  the 
service  contractor  and  for  assuring  that 
the  water  purification  system  is  properly 
serviced,  repaired,  and  replaced  rests 
with  the  local  health  authority  that  has 
given  its  approval  to  the  Plan.  The  Plan 
must  confer  on  the  local  health  authority 


all  powers  necessary  to  effect 
compliance  by  the  service  contractor. 
The  health  authority's  powers  shall 
include  the  authority  to  discharge  the 
service  contractor  for  cause  and  to 
appoint  a  successor  organization  or 
individual  as  service  contractor,  and 

(iv)  The  Plan  must  provide  for  the 
mortgagor  to  make  periodic  escrow 
payments  necessary  for  the  servicing, 
maintenance,  repair  and  replacement  of 
the  water  purification  system,  and  for 
the  mortgagee  to  disburse  funds  from 
the  escrow  account  as  required,  to  the 
appropriate  party  or  parties. 

(2)  The  Plan  must  provide  that  if  the 
dwelling  served  by  the  water 
purification  system,  is  refinanced,  or  is 
sold  or  othenvise  transferred  with  a 
HUD-insured  mortgage,  the  Plan  will: 

(i)  continue  in  full  force  and  effect 

(ii)  impose  an  obligation  on  the 
mortgagor  to  notify  any  subsequent 


purchaser  or  transferee  of  the  necessity 
for  the  water  purification  system  and  for 
its  proper  maintenance,  and  of  the 
obligation  to  make  escrow  payments; 
and 

(iii)  require  the  mortgagor  to  furnish 
the  purchaser  with  a  copy  of  the  Plan, 
before  any  sales  contract  is  signed. 

(g)  Periodic  analysis.  Any  Plan 
developed  in  accordance  with  this 
section  must  provide  that  an  analysis  of 
the  water  supply  shall  be  obtained  frcm 
the  local  health  authority  no  less 
frequently  than  annually,  but  more 
frequently,  if  determined  at  any  time  to 
be  necessary  by  the  local  healdi 
authority  or  by  the  service  contractor. 

Dated:  February  7, 1991. 
Ronald  A.  Roeenfeld, 

General  Deputy  Assistart  Secretary  for 
Housing — Federal  Housing  Commissioner. 
[FR  Doc.  91-3514  Filed  2-13-91;  8:45  am] 
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OEPAinMENT  OF  THE  INTERIOR 

Office  of  Surfeoe  IMnino  Rcc  iematiofi 


30CFRPart710 
RIN102«-ABa4 

Surface  Coel  MbiinQand  Reclamation 
Opecationa;  Initial  Regulatory  ProQram 

AQINCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACnow  Final  rule. 


:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  ("OSM") 
is  amending  its  regulations  to  allow 
surface  coal  mine  operators  who 
^  received  permits  under  the  Initial 
'■^gulatory  Program  to  meet  counterpart 
Permanent  Program  performance 
standards  in  lieu  of  meeting  the  Initial 
Program  requirements.  This  action  is 
appropriate  because  it  enables  Initial 
Program  sites  to  be  reclaimed  to  the 
latest  technical  and  environmental 
standards  of  the  Permanent  Program. 
EFFECTIVE  DATE:  March  18, 1991. 
FOR  FURTNER  NIFORMATION  CONTACT: 
Stephen  M  Sheffield.  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
U.S.  liepartment  of  the  Interior.  1951 
Constitution  Avenue,  NW.,  Washington. 
DC  20240;  Telephone:  202-208-2954 
(Commercial)  or  268-2954  (FTS). 
tUPFLSMENTARV  information: 

L  Background 
0.  Discussion  of  Final  Rule 
UL  Response  to  Comments 
IV.  Procedural  Matters 

LBackground 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  ("the  Act"  or 
"SMCRA")  was  signed  into  law  on 
August  3. 1977.  Section  502  of  the  Act 
authorized  the  establishment  of  an 
Initial  Regulatory  Program  under  which 
surface  coal  mining  operations  would  be 
regulated  pending  the  establishment  of  a 
more  comprehensive  Permanent 
Program.  The  regulations  implementing 
the  Initial  Program  were  published  in 
final  on  December  13, 1977  (42  FR 
62839).  Fmal  Permanent  Prc^gram 
regulations,  which  differ  from  their 
Initial  Program  counterparts  in  some 
significant  respects,  were  promulgated 
on  March  13. 1979  (44  FR  14901).  and 
subsequently  revised  in  part  in  1983  and 
later. 

Although  the  Permanent  Program 
rules  have  been  in  effect  for  some  time, 
the  Initial  Program  rules  continue  to 
apply  to  operators  who  are  acting 
pursuant  to  permits  received  under  the 
Initial  Program.  This  it  appropriate 
because  thisse  operators,  many  of  whom 


have  completed  mining  and  much  of  the 
required  reclamation,  have  directed 
their  operation  and  reclamation 
activities  toward  meeting  the  Initial 
Program  requirements.  It  would  be 
inequitable  or  infeasible  to  require  these 
operators  to  comply  with  an  entirely 
new  set  of  performance  standards. 

The  Permanent  Program  rules  request 
the  latest  technical  and  environmental 
standards  for  interpretation  of  the  Act 
and  are  the  result  of  more  than  ten  years 
of  experience  in  implementing  the  Act. 
They  include  many  program  revisions 
mandated  by  courts.  However,  in  cases 
where  the  Initial  Program  performance 
standards  continue  to  apply,  Regulatory 
Authorities  must  require  operators  to 
comply  with  all  of  the  earlier  standards, 
even  when  compliance  with  Permanent 
Program  standards  would  ensure 
implementation  of  SMCRA  or  would 
result  in  reclamation  superior  to  that 
which  would  be  achieved  under  the 
Initial  Program  standards. 

In  some  cases,  as  discussed  in  the 
examples  below,  specific  Initial  Program 
performance  standards  have  become 
outdated  or  impractical  to  comply  with. 
Where  compliance  does  not  occur,  sites 
are  left  partially  reclaimed,  and  filial 
bond  release  and  termination  of  the 
permit  are  delayed  indefinitely.  In 
addition,  the  regulatory  authority  must 
continue  to  inspect  these  inactive  sites 
on  a  regular  basis.  In  some  cases,  if  the 
Permanent  Program  performance 
standards  could  be  applied  to  these 
sites,  they  could  be  reclaimed  in  a 
maimer  consistent  with  the 
requirements  now  routinely  applied  to 
new  mining  operations,  and  bonds  could 
be  released.  At  the  same  time.  Initial 
Program  permittees  who  plan  to  comply 
with  the  Initial  Program  performance 
standards  would  not  be  prevented,  or  in 
any  way  restricted,  from  doing  so. 

Some  examples  of  cases  where  Initial 
Program  performance  standards  differ 
from  newer  Permanent  Program 
standards  are  described  below.  In  these 
cases,  the  current  requirements  of  the 
Permanent  Program  assure  full, 
implementation  of  the  Act. 

Backfilling  and  Grading  Requirements 
(30  CFR  715.14  and  717.14) 

These  sections  of  the  Initial  Program 
rules  require  complete  hi^waU 
elimination  on  remined  areas  with  pre- 
existing highwalls  even  when  there  is 
insufficient  spoil.  In  contrast  the 
Permanent  Program  rules  at  30  CFR 
816.106  and  817.106  allow  for  less  than 
complete  highwall  elimination  under  the 
same  conditions  where  the  volume  of  all 
reasonably  available  spoil  is 
demonstrated  to  be  insufficient  to 
completely  backfill  the  reaffected  or 


enlarged  highwall.  The  Permanent 
Program  standards  require  that  remined 
highwalls  be  backfilled  to  the  maximum 
extent  technically  practical  using  all 
reasonably  available  spoil.  Therefore,  if 
the  regulatory  authority  allows  the 
standards  found  in  the  Permanent 
Program  rules  to  apply  to  sites  governed 
by  the  Initial  Program,  the  regulatory 
authority  will  be  encouraging  the 
reclamation  of  some  sites  not  currenUy 
reclaimable  to  the  Initial  Program 
standards. 

Water  Quality  Standards  and  Effluent 
Limitations  (30  CFR  715.17(a)  and 
717.17(a)) 

These  sections  of  the  Initial  Program 
rules  contain  specific  numerical  effluent 
limitations  which  were  based  on 
Environmental  Protection  Agency  (EPA) 
rules  in  effect  at  the  time  the  final  Initial 
Program  rules  were  issued  in  1977.  Since 
then,  EPA  has  made  changes  to  its  rules 
governing  effiuent  limitations,  and  those 
changes  are  incorporated  by  reference 
in  OSM's  current  Permanent  Program 
rules  at  30  CFR  816.42  and  817.42.  While 
OSM's  Initial  Program  retains  the 
outdated  EPA  effiuent  limitations,  the 
Permanent  Program  keeps  pace  with' 
EPA's  standards.  Allowing  Initial 
Program  permittees  to  comply  with 
current  Permanent  Program  rules  will 
enable  operators  to  meet  current  EPA 
standards. 

Sedimentation  Pond  Requirements  (30 
CFR  715.17(e)(21)  and  717.17(e)(21)) 

These  Initial  Program  rules  include 
requirements  that  exceed  those  found  in 
the  Permanent  Program  rules  in  that 
they  require  that  drainage  entering  a 
sedimentation  pond  meet  the  applicable 
State  and  Federal  water  quality 
requirements  for  the  receiving  stream 
before  the  pond  may  be  removed.  The 
Permanent  Program  rules  at  30  CFR 
816.46  (b)(5)  and  (b)(6)  and  30  CFR 
817.46  (b)(5)  and  (b)(6)  require  that  the 
disturbed  area  be  stabilized  and 
revegetated  prior  to  removal  of  Uie 
pond.  This  recognizes  that  once 
stabilized  and  revegetated,  a  disturbed 
area  is  unlikely  to  continue  to  contribute 
unacceptable  levels  of  suspended  solids 
during  runoff  fit)m  precipitation  events. 
Thus,  when  reclamation  of  a  disturbed 
area  has  reached  that  i>oint, 
sedimentation  ponds  to  control  siltation 
are  no  longer  needed  and  may  be 
removed.  If  a  regulatory  authority 
allows  Initial  Program  permittees  to 
meet  the  Permanent  Program  standard 
in  this  case,  it  will  eliminate  a 
requirement  that  is  environmentally 
unnecessary. 
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Standards  for  Measuring  Success  of 
Revegetation  (30  CFR  715.20(f)(1)) 

This  section  of  the  Initial  Program 
rules  requires  that  revegetation  success 
be  measured  by  comparing  revegetated 
areas  to  reference  areas,  units  of  land 
maintained  and  managed  for  the 
purpose  of  measuring  ground  cover, 
productivity  and  species  diversity 
naturally  produced  in  a  given  area.  The 
Permanent  Program  rules  at  30  CFR 
81&116  and  817.116  provide  for 
determining  revegetation  success  either 
by  comparison  to  reference  areas  or 
through  the  application  of  established 
procedures  and  techniques.  This  latter 
method  allows  flexibility  to  consider  the 
diverse  climatic  and  soil  conditions 
found  in  different  mining  areas  rather 
than  limiting  the  evaluation  of  success 
to  a  comparison  with  reference  areas. 

Allowing  application  of  the  Permanent 
Program  rules  would  also  enable  the 
regulatory  authority  to  establish  success 
standards  which  are  applicable 
statewide,  rather  than  developing 
procedurally  complex  site-specific 
success  standards  as  required  by  the 
Initial  Program  rules.  The  Permanent 
Program  approach  allows  the 
application  of  more  consistent  success 
standards,  thus  reducing  both  the 
administrative  and  procedural  burden 
on  the  operator  and  on  the  regulatory 
authority. 

Alternative  Postmining  Land  Use 
Standards  (30  CFR  715.139(d)) 

The  permanent  Program  performance 
standards  governing  postmining  land 
use  found  at  30  CFR  816.133  and  817.133 
are  more  flexible  than  the  Initial 
Program  rules  in  providing  for 
alternative  land  uses.  Such  alternatives, 
however,  are  allowed  only  when  the  use 
in  higher  or  better  than  the  pre-mining 
land  use  as  determined  under  the 
criteria  in  30  CFR  816.133(c)  and 
817.133(c).  Allowing  such  alternatives 
for  Initial  Program  sites  will  allow 
greater  flexibility  in  developing  and 
reclaiming  disturbed  areas  for  approved 
postmining  land  uses,  while  ensuring 
that  the  interests  of  all  affected  parties 
are  protected. 

On  July  3, 199a  OSM  proposed  to 
amend  its  Initial  Program  regulations  at 
30  CFR  710.11  to  allow  Initial  Program 
permittees  the  option  of  meeting 
counterpart  Permanent  Program 
performance  standards  in  lieu  of 
meeting  the  Initial  Program  requirements 
(55  FR  27588).  Changes  were  also 
proposed,  as  described  below,  in  the 
information  collection  requirements 
statement  at  30  CFR  710.10. 

In  addition  to  soliciting  public 
comments  and  providing  an  opportunity 


for  public  hearings  upon  request  OSM 
provided  a  60-day  public  comment 
period.  OSM  received  eight  comments 
on  the  proposed  rule:  four  from 
representatives  of  the  coal  industry, 
three  from  State  reg^ilatory  authorities, 
and  one  from  a  Federal  agency.  No 
public  meeting  was  requested  and  none 
was  held. 

n.  Discussion  of  Final  Rule 

OSM  will  provide  regulatory 
authorities  greater  flexibility  in 
implementing  Initial  Program  regulations 
by  allowing  Initial  Program  permittees 
the  option  of  meeting  counterpart 
Permanent  Program  performance 
standards  in  lieu  of  meeting  the  Initial 
Program  requirements.  AT  30  CFR 
710.11.  which  establishes  the 
applicability  of  the  Initial  Program,  a 
new  paragraph  (e),  is  added  as  follows: 

(e)  Satisfying  Permanent  Program 
Performance  Standards  in  lieu  of  Initial 
Program  Performance  Standards.  Where 
there  is  a  counterpart  Permanent  Program 
performance  standard  in  subchapter  K  of  tills 
chapter  that  corresponds  to  an  Initial 
Program  performance  standard  in  subchapter 
B  of  this  chapter,  meeting  either  performance 
standard  will  satisfy  the  requirements  of 
subchapter  B  of  this  chapter. 

Changes  are  also  being  made  in  the 
information  collection  requirements 
statement  at  30  CFR  710.10.  These 
changes,  which  are  not  substantive,  are 
included  in  this  final  rule  merely  to 
reflect  the  current  status  of  Office  of 
Management  and  Budget  approval  of 
information  collection  requirements  for 
part  710  and  to  provide  information  to 
those  who  may  wish  to  comment  on  the 
information  collection  requirements 
contained  in  part  710. 

Existing  30  CFR  710.10  reads:  Since 
the  information  collection  requirements 
contained  in  30  CFR  710.4(b): 
710.11(d](2)(ii);  710.12(e)  (sic)  have  fewer 
than  10  respondents  per  year,  they  are 
exempt  from  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.]  and  do  not  require 
clearance  by  0MB. 

The  new  final  section  710.10  reads: 
The  collections  of  information  contained 
in  §S  710.4. 710.11,  and  710.12  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3501  et  seq. 
and  assigned  clearance  number  1029- 
0095.  The  information  will  be  used  in 
administering  the  Initial  Regulatory 
Program.  Response  is  required  to  obtain 
a  benefit  in  accordance  with  30  U.S.C 
1201  et  seq. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  one  hour  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 


sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Qearance 
Officer,  OSM  Department  of  the 
Interior,  1951  Constitution  Avenue,  NW., 
Washington.  DC  20240;  and  to  tiie  Office 
of  Management  and  Budget  Paperwork 
Reduction  Project  (1029-0095),  0MB, 
Washington,  DC  20503. 

in  Reqwnse  to  Comments 

All  commenters  supported  the  concept 
of  allowing  operators  to  meet 
counterpart  permanent  Program 
performance  standards  in  lieu  of 
meeting  Initial  Program  standards.  Some 
commenters  suggested,  however,  sli^t 
revisions  to  the  final  rule  language. 

Concern  about  applying  Permanent 
Program  Standards 

One  commenter  was  concerned  about 
applying  those  Permanent  Program 
standards  that  may  be  less  stringent 
than  their  Initial  Program  counterparts. 
The  commenter  suggested  that  the 
proposed  rule  was  vague  as  to  whether 
the  option  would  be  limited  to  those 
cases  where  it  is  impracticable  to  meet 
the  Initial  Program  standard,  such  as 
where  there  is  insufficient  spoil  to 
eliminate  a  highwall.  The  commenter 
was  further  concerned  that  the  proposal 
would  allow  operators  to  pick  and 
choose  among  standards  and  seek  out 
the  less  stringent. 

OSM  believes  that  in  practice,  the 
possibility  that  what  the  conunenter  is 
concerned  about  would  not  be  a 
problem.  This  rule  is  designed  primarily 
to  address  the  problems  at  sites  where 
mining  has  finished  and  reclamation  is. 
for  the  most  part  complete.  OSM 
expects  that  the  option  to  choose  a 
Permanent  Program  standard  would  be 
exercised  in  cases  where  efforts  to  meet 
the  Initial  Program  standard  had  not 
been  successful.  It  would  also  be 
beneficial  in  that  a  permittee  might  find 
it  more  practicable  to  comply  with  one 
standard  of  all  the  permittee's 
operations. 

More  importandy,  allowing  operators 
to  choose  compliance  with  the 
Permanent  Program  rules  would  not  be  a 
problem  because  it  would  constitute  full 
compliance  with  the  Act  The  Permanent 
Program  rules  represent  the  latest 
teclmical  and  environmental  standards 
for  interpretation  of  the  Act  and  are  the 
result  of  more  than  ten  years  of 
experience  in  implementing  the  Act  The 
Permanent  Program  rules  also  include 
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I  by  oowto.  Even  if 
tb«  optkm  to  BMal  dw  l^f  mtnt 
PMgnuB  Staadardi  ia  axardaad  on  titca 
whava  ■faring  ia  ongoing,  operatora 
woold  styi  ba  awHng  requirements  diat 
MddydMAct 

Thia  MBM  ooBMBantar  qoestioaed  dia 
magnitada  vt  dM  problam  tkat  dia  rale 
was  adckaaaing,  and  wondetad  bow 
many  rilaa  waaki  ba  afiiBcted  and  bow 
•igniflcandy. 

OSM  doaa  not  aaa  a  need  to 
■peciflcally  qaantify  tbe  probfem 
addressed  by  tliis  rule.  As  stated  in  tbe 
proposed  rule  and  as  reiterated  in  tbis 
final  rule,  meeting  I^Brmanent  Program 
perfonsanoa  standards  tbat  are 
counterpart  to  axiating  Initial  Program 
performanoa  standards,  ensures  full 
compUanoa  witb  tbe  Act  Wbatber  sites 
permitted  under  tbe  Initial  Program  are 
mined  and  reclaimed  to  tbe  standards  of 
tbe  Initial  Program,  tbe  I^umanent 
Program,  or  a  combination  of  botb 
programs  as  envisioned  in  tbis  final  rule, 
the  mining  and  reclamation 
requirements  of  tbe  Act  will  be  met 
fully.  It  is  not  necessary  to  determine  tbe 
number  of  sitea  falling  into  any  given 
category  in  order  to  justify  tbe  Med  for 
this  rule  change  or  in  order  to  implement 
iL 

This  same  commenter  recommended 
that,  in  order  for  Initial  Program 
permittees  to  satisfy  tbe  reclamation 
requirements  of  the  Surface  Mining  Act, 
O^  should  develop  a  consistent  policy 
witb  respect  to  tbe  requirements  for 
backfilling  and  grading,  and  general 
reclamation  success. 

OSKTs  most  recent  policy  ¥ritb  respect 
to  these  requirements,  as  wefl  ss  other 
technical  standards  and  requirements 
implementing  the  Surface  Nfining  Act  it 
found  in  the  Permanent  Program.  As 
already  stated,  if  an  Initial  Program 
permittee  chooses  to  meet  s  counterpart 
Permanent  Program  standard  hi  Ueu  of 
the  Initial  Pro-am  standard,  tbe 
operator  would  be  satisfying  the 
reclamation  requirements  of  the  Act 

Curator's  Discretion  to  Meet  Either  Set 
of  Performance  Standards 

A  majorify  of  commenters  favored  the 
removal  of  the  requirement  in  proposed 
30  C7R  710.11(e)  whereby,  "the 
regulatory  authorify  may  determine  tbat 
meeting  aitber  performanca  standard 
will  satisfy  the  reqoirementa  ti 
snbcbaplar  B  of  Aia  diaptar."  bi  b^t  of 
tbe  emphasis  made  fai  tbe  preamble  tbat 
meeting  cither  the  initial  or  counterpart 
permanent  standard  meets  tbe 
requirements  of  SMCRA,  commenters 
suggested  tbat  a  fomal  determination 
by  the  regulatory  authority  waa 
redundant  unnecessary,  and  counter^ 
prodncttva.  Some  commenters  suggested 


that  H  marriy  added  a  time  consuming 
and  ill-daiined  step  to  tba  process. 

Soma  commenters  further  pointed  out 
that  the  regulatory  authority  need  onfy 
determine  if  a  counterpart  standard 
exists  in  tba  permanent  program.  Once 
that  is  determined,  tba  operator  need 
simpfy  meet  either  tbe  iiritial  or 
counterpart  permanent  standard. 

OSM  agrees  witb  the  commenters  on 
this  point  Where  there  exists  a 
Permanent  Program  performance 
standard  counterpart  to  an  Initia] 
Program  standard.  compHanca  witb  tbe 
Permanent  ftogram  standard  ensures 
compliance  with  tbe  Act  in  all  cases. 
Hence,  an  additional  case-by-case 
determination  would  serve  no  useful 
purpose.  In  response  to  tbis  suggestion, 
the  proposed  phrase,  "the  regulatory 
authority  may  determine  that"  bas  been 
deleted  from  final  30  CFR  7iail(e). 

However.  OSM  notes  tbat  dioae  State 
programs  containing  approved  Initial 
Pn^ram  standards  and  requirements 
must  be  amended  in  acowdanca  witb  30 
CFR  732.17  before  the  option  authorised 
in  the  rulemaking  may  be  exercised.  As 
discussed  in  the  portion  of  this  notice 
entitled  Effect  on  State  Prograau  below. 
States  are  not  required  to  amend  their 
programs  to  include  this  option  in  order 
to  be  no  less  effective  than  the  Federal 
rules.  ' 

Further,  most  changes  to  the 
reclamation  plan  or  reclamation 
requirements  now  included  in  Initia] 
Program  permits  will  reqtiire  permit 
revisions.  To  fully  uisure  oomfrfiance 
with  SMCRA  and  the  approved  State 
program,  OSM  expects  the  permit 
revision  document  approved  by  tbe 
regulatory  authorify  to  dearfy  specify 
which  Initial  Program  provisions  are 
being  replaced  by  Permanent  Program 
provisions.  The  pomit  document  also 
must  identify  tbe  Permanent  Program 
provisions  and  describe  how  they  will 
be  spplied  to  the  site  or  sites  fai 
question. 

Indian  Lands 

One  commenter  suggested  that  tbe 
authorify  to  appfy  Permanent  Program 
peffbrmance  standards  to  sites 
permitted  under  the  Initial  Program 
should  be  applied  to  operationa  on 
Indian  landa.  The  commenter  suggested 
that  the  problema  tbat  necessitate  tbis 
new  provision  and  tbe  (uatification  for 
this  new  provision  on  non-Indian  landa 
are  alao  appbcabla  to  Indian  landa.  Tba 
commenter  suggested  tbat  applying  this 
change  to  non-Indian  lands  but  not  to 
Indian  lands  results  in  contradictory 
standarda  (rf  enforcement 

AlUiough  OSM  understands  tbe  basis 
for  this  coBunenter's  concern,  dianges  to 
the  Initial  Program  performance 


standards  applicable  to  operations  oa 
Indian  landa  are  outside  the  scope  of 
this  ralemaking.  The  dmngea  suggested 
would  alter  tbe  effect  of  the  regulattona 
of  tba  Bureau  of  Indian  Affaira  at  25  CFR 
pari  216,  sul^>art  E 

Another  Cation  Considered  by  OSM 

In  addition  to  seeking  comments  on 
the  proposed  rule,  OSM  invited 
comments  on  other  ways  to  deel  with 
the  Initial  Program  performance 
standards  in  30  CFR  parts  715, 716,  and 
717.  including  the  possibihfy  of 
eliminating  the  Initial  Program 
performance  standards  entirefy  and 
applying  the  Permanent  Program 
performance  standards  in  subchapter  K 
of  this  chapter  to  operations  permitted 
under  the  Initial  Program. 

A  majorify  of  commenters  opposed 
the  elimination  of  the  Initial  Program 
performance  standards,  and  no 
commentera  supported  the  option. 
Commenten  were  c(»cerned  that 
eliminating  tbe  Initial  Program 
standards  would  result  in  the 
application  of  the  Permanent  Program 
standards  to  all  remaining  Initial 
Program  sites.  Commenters  suggested 
that  such  action  would  cause 
unnecessary  confusicm  and  would  be 
counter-productive  in  States  that  have 
adapted  well  to  the  current  two-iMt)gram 
system.  It  was  further  pointed  out  that 
the  flexibilify  provided  in  the  proposed 
rule  itself  negated  any  need  for  adopting 
this  option. 

OSM  initiated  discussion  of  this 
option  in  the  hope  that  it  might  lead  to 
ideas  for  simplifying  the  bod^  of 
regulations  by  eliminating  the  older 
counterpart  provisions  of  the  Initial 
Program.  However,  in  light  of 
commenters'  concern,  and  because  no 
constructive  suggestions  for  dealing 
with  this  option  were  received.  OSM 
does  not  plan  to  pureue  tbe  option  any 
further.  OSM  hopes  that  as  suggested 
by  one  commenter,  this  final  rule  change 
makes  further  consideration  of  this 
option  unnecessary. 

Effect  in  Federal  Program  States 

The  final  rule  will  apply  through 
cross-referencing  in  those  States  with 
Federal  im>grams.  This  includes 
California.  Georgia.  Idaho.- 
Massachusetts.  Michigan.  North 
Carolina.  Oregon.  Rhode  Island.  South 
Dakota.  Tennessee,  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  parts  906.  Qia  812. 921, 
922. 933.  937. 930. 941. 942.  and  947, 
respectively. 
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Effect  on  State  Programs 

Following  the  effective  date  of  this 
final  rule,  permanent  State  regulatory 
programs  approved  under  section  503  of 
SMCRA  containing  Initial  Program 
requirements  may  amend  their  programs 
to  allow  operators  to  meet  the 
Permanent  Program  performance 
standards  in  lieu  of  the  Initial  Program 
standards.  However,  States  need  not  do 
so.  Adoption  of  a  counterpart  to  this 
Federal  rule  is  not  necessary  for  State 
programs  to  remain  no  less  effective 
than  the  Federal  rules.  States  desiring  to 
amend  their  programs  may  determine 
which  Initial  Program  standards  may  be 
replaced  with  Permanent  Program 
standards. 

IV.  Procedural  Matten 

Paperwork  Reduction  Act 

OSM  is  amending  the  information 
collection  statement  contained  in 
existing  S  710.10  to  reflect  the  current 
status  of  the  Office  of  Management  and 
Budget  (OMB)  approval  of  the 
information  collection  requirements 
contained  in  part  710  and  to  provide 
information  to  those  who  may  wish  to 
comment  on  those  requirements.  The 
information  collection  requirements 
contained  in  part  710  are  located  in 
S9  710.4(b),  710.11(d)  and  710.12(e).  They 
have  been  previously  approved  by  OMB 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1029-0095. 
This  final  rule  does  not  revise 
SS  7ia4(b).  710.11(d)  and  710.12(e). 
There  are  no  information  collection 
requirements  in  existing  S  710.10. 
revised  8  710.10  or  revised  8  710.11(e). 

Executive  Order  12291 

In  accordance  with  the  criteria  of 
Executive  Order  12291,  the  Department 
of  the  Interior  has  determined  that  this 
rule  is  not  major  and  does  not  require  a 
regulatory  impact  analysis. 


Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
FlexibUify  Act  5  U.S.C  601  et  seq..  die 
Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

National  Environmental  Policy  Act 

OSM  has  prepared  an  environmental 
assessment  (EA),  and  has  made  a 
finding  that  this  nde  will  not 
significantiy  affect  the  qualify  of  the 
human  environment  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969. 42  U.S.C  4332(2)(C). 
The  EA  is  on  file  in  the  OSM 
Administrative  Record,  room  5131, 1100 
L  St.  NW..  Washington.  DC 

Author 

The  author  of  this  regulation  is  Mr. 
Stephen  M.  Sheffield.  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
1951  Constitution  Avenue.  NW., 
Washington,  DC  20240;  Telephone  (202) 
208-2954  (Commercial)  or  286-2954 
(FTS). 

List  of  Subjects  bi  30  CFR  Part  710 

Law  enforcement  Public  health. 
Reporting  and  recordkeeping 
requirements.  Safety.  Surface  mining. 
Underground  mining^ 

Accordingly,  30  Q'R  part  710  is 
amended  as  set  forth  below: 

Dated  January  8, 1991. 
laonifer  A.  Salisbury. 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management 

FART  710-INmAL  REGULATORY 
PROQRAM 

1.  The  authorify  citation  for  part  710  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq..  as 
amended,  and  Pub.  L 100-34. 

2.  Section  710.10  is  revised  to  read  as 
follows: 


f  71O1IO   hifonnallon  ooMactton. 

The  collections  of  information 
contained  in  SS  7ia4. 7iail.  and  7iai2 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C 
3501  et  seq.  and  assigned  clearance 
number  1029-0095.  The  information  will 
be  used  in  administering  the  Initial 
Regulatory  Program.  Response  is 
required  to  obtain  a  benefit  in 
accordance  with  30  U.S.C  1201  et  seq. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  one  hour  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  includiitg 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Clearance 
Officer.  OSM,  Department  of  the 
Interior.  1951  Constitution  Avenue.  NW.. 
Washington.  DC  20240;  and  to  the  Office 
of  Management  and  Budget  Paperwoik 
Reduction  Project  (1029-0095),  OMB. 
Washington.  DC  20503. 

3.  Section  710.11  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows:  ; 

snail    Appfcabmty. 

•  •  •  •  • 

(e)  Satisfying  Permanent  Program 
Performance  Standards  in  lieu  of  Initial 
Program  Performance  Standards.  Where 
there  is  a  counterpart  Permanent 
Program  performance  standard  in 
subchapter  K  of  this  chapter  that 
corresponds  to  an  Initial  Program 
performance  standard  in  subchapter  B 
of  this  chapter,  meeting  either 
performance  standard  will  satisfy  the 
requirements  of  subchapter  B  of  this 
chapter. 

[FR  Doc  01-3500  Filed  2-13-91;  8:45  am] 
aauNO  oooE  4S10-0S-M 
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DCPAflTMENT  OP  EDUCATION 


OfllMOfI 

Mbwiily  LMIQIMIQ9  AfnHfs 


r.  Department  of  Education. 
;  Notice  of  final  priority  for  fiscal 
year  (FY)  1991. 

wmumr.  The  Secretary  of  Education 
eetablishee  an  absolute  priority  for  a 

special  competition  under  the      

Transitional  Bilingual  Education  (THE) 
and  Special  Alternative  Instructional 
(SAI)  programs  administered  by  the 
Office  of  BiHng<Mi1  Education  and 
Minority  Languages  Affairs  (C^EMLA) 
in  fiscal  year  (FY)  1901. 
tfflCllWl  OATK  This  prioritv  takes 
effect  either  45  days  after  publication  in 
the  Fedatal  Regislar  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
this  notice,  call  or  write  the  Department 
of  Education  contact  person. 


KTION  CONTACTt 

Harpreet  K.  Sandhu.  Office  of  BiUngual 
Education  and  Minority  Languages 
AChirs,  U3.  Department  of  Education, 
400  Maryland  Avenue  SW.,  room  5086, 
Switzer  Building.  Washington.  DC 
202Q2-«6ia  Telephone:  (202)  792-5706. 
Deaf  and  hearing  impaired  individuals 
may  call  the  Pednal  Dual  Party  Relay 
Service  at  l-a0O-«77-«83e  (in  ttie 
Washington,  DC  202  area  code, 
telephone  706-9300)  between  8  a  jn.  and 
7  pjttn  Eastern  time. 
Mir.    nawTMiv mkmmation: Awards 
for  Tbii  and  SAI  programs  are  made  to 
local  educational  agencies  (LEAs)  to 
provide  instructional  services  to  limited 
En^sh  proficient  (LEP)  chikhen. 
AiUhority  fw  these  programs  is  found  in 
section  7021  of  the  BiU^ual  Education 
Act  of  1961  as  amended  (20U.S.C 
3291). 

Bilingual  education  programs  have 
been  hmded  by  the  Pednal  government 
for  over  20  years  in  an  effort  to  ensure 
equal  educational  t^iportunity  for  all 
students.  In  recent  years  some  school 


districts  have  had  heavy  influxes  of  LEP 
students  as  a  result  of  immigration  and 
secondary  migrations.  The  Secretary  is 
establishing  this  special  competition  to 
provide  these  districts  with  additiimal 
assistance.  A  district  qualifying  for  this 
competition  could  apply  for  funids  under 
either  the  TBE  or  the  SAI  program. 

On  July  13, 199a  the  Secretary 
published  a  notice  of  proposed  priority 
for  the  special  competition  in  tfM 
Federal  Register  (55  PR  28812). 

In  diat  notice,  the  Secretary  proposed 
to  define  a  "recent  major  influx  of  LEP 
students"  as  the  arrival  in  an  LEA. 
within  the  last  two  years,  of  at  least  500 
LEP  students  or  of  a  number  of  those 
children  that  equals  at  least  three 
percent  of  the  LEA's  total  enrollment 

There  are  no  differences  between  the 
proposed  priority  and  this  final  priority. 

Analysis  of  Comments  anr'  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority,  two  parties  submitted 
substantive  comments  on  the  proposed 
priority.  An  analysis  of  the  comments 
follows. 

Eligibility  Criteria 

Comments:  One  commenter  agreed 
with  the  Secretary's  proposed  definition 
of  "recent  major  influx  of  LEP  students." 
The  other  commenter  expressed  concern 
that  the  definition  could  exclude  small 
LEAs. 

Dtsaueiorv  Analysis  by  the 
Department  of  Education  indicates  that 
a  small  LEA  would  not,  because  of  its 
size,  be  excluded  from  eligibility.  Under 
the  definition  an  LEA  widi  fewer  than 
500  recently  arrived  LEP  students  would 
still  be  eligible  if  the  number  of  recently 
arrived  LS>  students  equaled  at  least 
three  percent  of  die  LEA's  total 
enrollment  For  example,  an  LEA  with 
only  14)00  students  would  be  eligible  if 
as  many  as  90  of  those  students  were 
recent  LEP  arrivals.  The  Secretary 
believes  that  the  proposed  definition  is 
an  equitable  measure  of  the  impact  of  a 
"heavy"  influx  of  LEP  students  on  a 
school  district 

Changes:  Hone. 


Abeohitc  Priority 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
7S.105(c)(3).  the  Secretary  establishes 
the  foUowtag  absolute  priority  in  a    - 
special  competition  in  FY  1991  for 
applications  under  the  TBE  and  SAI 
programs: 

The  local  educational  agency  (LEA) 
must  propose  to  provide  bilingual 
instructional  services  to  students  who 
are  part  of  both  a  recent  and  major 
influx  of  limited  English  proficient  (LEP) 
children  into  its  district  To  be 
considered  part  of  a  recent  influx,  the 
LEP  children  must  have  arrived  in  the 
L£A's  district  during  the  two  years 
immediately  preceding  the  LEA's 
appllcatl(m  to  the  Department  for  funds 
under  this  priority.  An  LEA  will  be 
determined  to  have  received  a  major 
influx  of  I£P  children  if  it  can 
demonstrate  that  the  total  number  of 
those  recently  arrived  LEP  students  is 
equal  to  at  least  either  500  of  those 
students  or  three  percent  of  the  overall 
enrollment 

(Approved  by  Office  of  Management  and . 
Budget  under  Control  Number  188S-0003) 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  tot  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  Intended  to  provide  eariy 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

(Andtorityt  20  U.8.C  3291) 

Dated:  January  8. 1991. 
Ted  Senders. 

Acting  Secretary  of  Education. 
(FR  Doc  91-9S43  FUed  a-19-01: 8:45  am] 
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DEPARTMENT  OF  JUSnCC 
umov  Of  tMnK9  nuyiwns 
Office  of  JuvMito  JiMliM  and 


ran  fOr  rwcw  tmv 
1991 

AOmcv:  0£Bce  of  Justice  Programs. 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
ACnONC  Notice  of  final  comprehensive 
plan  for  fiscal  year  1991. 


r.  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
publishing  this  Notice  of  its  final 
comprehensive  plan  for  fiscal  year  1991. 
PON  nmTMm  mnmuAnom  comtacr 
Catherine  Doyle.  Information 
Dissemination  Unit.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  633 
Indiana  Avenue  NW.,  Washington,  DC 
20531.  Telephone  number  (202)  307- 
0751.  [Thia  ia  not  a  toll-free  number.] 
supnawfTiUiv  mpommation:  Pursuant 
to  the  provisions  of  section  204(b)(5)(A) 
of  the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974.  as  amended 
[hereinafter  JJDP  Act],  42  UAC 
5ei4{b](5)(A).  the  Administrator  of  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP)  is 
publishing  a  final  plan  desalbing  the 
funding  activities  which  OJJDP  intends 
to  carry  out  during  Hscal  Year  1991.  The 
final  plan  includes  activities  specified  in 
part  C  and  part  D  of  title  II  of  the  JJDP 
Act  (42  U.S.C  5e51-6fl65a  and  42  U.S.C 
5667-6667a).  This  final  plan  takes  into 
«:onsideration  comments  received  during 
the  45-day  period  beginning  with  the 
publication  of  the  proposed  plan  in  the 
Federal  Register  on  November  28, 1990. 
This  publication  concludes  with  a 
summary  of  the  substantive  comments 
received  and  the  responses  of  OJJDP  to 
those  comments. 

The  1984  Amendments  to  the  JJDP  Act 
established  in  OJJDP  a  Missing  and 
Exploited  Children's  Program  (title  IV, 
Missing  Children's  Assistance  Act). 
Programs  and  activities  proposed  for 
funding  under  the  Missing  and  Exploited 
Children's  Program  are  not  included  in 
this  Final  Comprehensive  Plan  for  Fiscal 
Year  1991.  A  statement  of  Missing 
Children's  Program  priorities  will  be 
pubUshed  in  the  Federal  Re^star  for 
public  comment  as  required  by  section 
408(a)  of  the  JJDP  Act  42  U.S.C  5776(a). 

Introductioo 

The  United  States  faces  a  formidable 
problem  in  combating  juvenile 
delinquency  in  this  decade.  We  must 
accelerate  our  efforts  to  prevent,  treat, 
and  control  delinquency. 


OJJDP  is  the  primary  Federal  agency 
for  addressing  Juvenile  crime  and 
related  issues.  Established  by  Congress 
in  1974  through  the  JJDP  Act  the  Office 
exists  to  promote  State  and  local 
solutions  for  the  problems  of  the 
juvenile  justice  system  and  to  provide 
national  leadership  in  juvenile  justice 
program  development  demonstration, 
research,  and  evaluation. 

The  Administrator  of  OJJDP  is 
authorized  to  prescribe  regulations 
consistent  with  the  JJDP  Act  to  award, 
administer,  modify,  extend,  terminate, 
monitor,  evaluate,  reject  or  deny  all 
grants  and  contracts  from,  and 
applications  for,  funds  made  available 
under  title  II  of  the  JJDP  Act  (section 
201(b),  42  U.S.C  5611(b)).  The 
Administrator  reports  to  the  Attorney 
General  through  the  Assistant  Attorney 
General  who  heads  the  Office  of  Justice 
Programs  (OJP).  The  Administrator 
advises  the  President  through  the 
Attorney  General  as  to  all  matters 
relating  to  federally  assisted  juvenile 
delinquency  programs  and  Federal 
policies  regarding  juvenile  delinquency 
(section  204(b)(1),  42  U.S.C  5614  (b)(1)). 

America's  juvenile  justice  system  as 
we  know  it  will  reach  its  century  mark 
at  the  end  of  this  decade.  The  first 
independent  juvenile  court  was 
established  in  Illinois  in  1899.  Since 
then,  ninety  years  of  juvenile  justice 
policy  have  produced  a  number  of 
advances  in  dealing  with  troubled 
youth.  Yet  today,  many  communities 
need  assistance  to  address  juvenile 
crime  effectively. 

During  its  15  year  bistory,  OJJDP  has 
brought  about  in  a  partnership  with 
State  and  local  governments,  kudable 
progress  in  improving  the  juvenile 
justice  system  throu^out  America.  As 
mandated  by  the  JJDP  Act  three  major 
systemic  problems  have  been  addressed 
and  substantial  progress  made: 
deinstitutionalization  of  status 
offenders,  removal  of  juveniles  from 
adult  jails  and  lockups,  and  separation 
of  juveniles  bom  adults  during 
incarceration. 

Without  neglecting  the  need  to 
continue  this  progress,  and  to  monitor 
continuing  compliance  with  the  JJDP  Act 
mandates,  OJJDP  program  resources  can 
now  be  redirected  toward  solutions  of 
other  problems  of  the  system.  Every 
effort  must  be  made  to  promote  the  use 
of  state-of-the-art  methods  to  improve 
all  aspects  of  the  juvenile  justice  system, 
and  to  stimulate  increased  efforts  to 
prevent  delinquency.  OJJDP  will 
continue  its  mission  to  provide  direction, 
coordinatioa  leadership,  and  resources 
to  State  and  local  juvenile  justice 
systems  and  the  related  youth  service 
delivery  netwoiic. 


New  programs  reflecting  current 
issues  and  problems  will  be  initiated  in 
the  coming  year,  as  funds  permit  These 
new  programs  will  be  designed  to  have 
maximum  impact  upon  the  major  goals 
of  the  JJDP  Act  OJJDP  coordinates  its 
planning  with  the  National  Institute  of 
Justice,  the  Bureau  of  Justice  Assistance, 
the  Office  of  Victims  of  Crime,  and  the 
Bureau  of  Justice  Statistics,  with  policy 
coordination  by  the  Assistant  Attorney 
General  for  the  Office  of  Justice 
Programs.  See  section  102(a)(5)  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1966,  as  amended.  42  U.S.C. 
3712(a)(5). 

Continued  emphasis  will  be  placed  on 
achieving  and  maintaining  compliance 
with  the  statutory  mttndates  through  the 
State  Formula  Grants  Program.  Efforts  to 
upgrade  the  skills  of  juveidle  justice 
professionals  and  youth  service 
providers:  to  identify,  develop,  and 
demonstrate  effective  service  models; 
and  to  upgrade  and  expand  essential 
juvenile  justice  data  bases  will  also 
continue.  Reducing  delinquency  and 
providing  constructive  interventions  for 
troubled  youth  are  high  priorities.  The 
evaluation  of  all  programs  will  also 
continue  to  be  a  major  priority  as 
required  by  the  JJDP  Act 

In  every  aspect  OJJDFs 
Comprehensive  Plan  for  Fiscal  Year. 
1991  will  be  carried  out  with  the 
expectation  that  we  can,  should,  and 
will  improve  life  for  America's 
communities,  families  and  youth.  They 
deserve  out  best  efforts. 

Fiscal  Year  1901  Program  Planning 
Activitiea 

The  OJJDP  program  planning  process 
for  Fiscal  Year  1991  is  closely 
coordinated  with  the  Assistant  Attorney 
General  and  the  Bureau  components  of 
OJP.  In  addition,  the  following  steps  are 
taken: 

•  Internal  review  of  existing  programs 
by  OJJDP  staff 

•  Review  of  information  and  data 
bom  OJJDP  grantees  and  contractors' 

•  Review  of  information  contained  in 
State  comprehensive  plans 

•  Review  of  comments  made  by  youth 
service  providers,  juvenile  justice 
practitioners,  and  researchers  in 
program  development  seminars 
conducted  in  conjunction  with  the  1991 
Comprehensive  Plan 

•  Consideration  of  suggestions  made 
by  juvenile  justice  policy  makers 
concerning  State  and  local  needs 

•  Consideration  of  all  comments 
received  during  the  period  of  public 
comment  on  the  Proposed 
Comprehensive  Plan. 
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Disaettonary  Program  Activities 

Discretionary  Grant  Continuation 
Policy 

OJJDP  has  listed  those  part  C  and  D 
projects  currently  funded  and  subject  to 
continuation  funding  in  Fiscal  Year  1991. 
Continuation  funding  consideration  for 
current  discretionary  grant  programs  for 
new  project  periods  will  be  based  upon 
several  factors.  These  include: 
Availability  of  funds,  the  extent  to 
which  the  projects  respond  to  the 
applicable  requirements  of  the  JJDP  Act 
responsiveness  to  the  OJJDP  and  OJP 
Fiscal  Year  1991  program  priorities, 
compliance  with  performance 
requirements  of  prior  grant  years, 
compliance  with  OJP  fiscal  and 
regulatory  requirements,  and  any 
special  conditions  of  award. 
Continuation  funding  for  a  new  budget 
period  within  an  existing  project  period 
depends  upon  grantee  compliance  with 
established  conditions  of  eligibility  for 
additional  budget  period  funding. 

With  the  exception  of  Part  D  of  the 
JJDP  Act  (42  U.S.C.  5667-5667a)  and 
training  programs  funded  under  section 
244  of  the  JJDP  Act  (42  U.S.C.  5654),  all 
programs  recommended  for  continuation 
funding  for  a  new  project  period  must  be 
found  to  be  of  outstanding  merit  by  a 
majority  of  peer  reviewers  in  order  to  be 
eligible  for  an  award  without 
competition.  Training  programs 
otherwise  eligible  for  continuation 
award  without  competition  will  require 
both  peer  review  and  a  written 
determination  by  the  Administrator  that 
the  applicant  is  uniquely  qucdified  to 
provide  the  proposed  training  services 
and  that  other  qualified  sources  are  not 
capable  of  providing  such  services. 

Proposed  Programs 

The  programs  listed  below  are 
arrayed  in  accordance  with  the  OJP 
priorities: 

— Intermediate  Sanctions/User 

Accountability 
— Gangs  and  Violence 
— Evaluations 
— Prevention  and  Education 
— ^Multi-Jurisdictional  Task  Forces 
— Community  Base  Policing 
— Community  Based  Programs 
— Drug  Testing 
—Victims 
—Cross-Cutting  Initiatives 

The  following  are  brief  summaries  of 
each  of  the  new  and  continuation 
programs  planned  for  Fiscal  Year  1991. 
The  specific  pro-ams  and  dollar 
allocations  withiia  each  category  are 
planned  programs  and  amounts  are 
subject  to  change. 


Intennadiate  Saoctioiis/User 
Accountability 

tl,1754M» 

"*  *  *  we  need  to  fill  the  gap  between 
simple  probation  and  prison.  We  need 
intermediate  steps — ^intermediate 
punishments  *  *  *.  This  concept  has 
appeal  in  both  principle  and  practice.  In 
principle,  if  we  reco^iize  gradations  in 
the  seriousness  of  criminal  behavior, 
then  we  should  have  gradations  in 
sanctions,  as  well.  That's  why  we  need 
a  portfolio  of  intermediate  punishments 
that  are  available — ^independent  of 
whether  our  correctional  budgets  are 
lush  or  lean,  or  whether  our  offender 
populations  are  increasing  or  decUning," 
From  the  Opening  remarks  by  Dick 
Thomburgh.  Attorney  General  of  the 
United  States,  at  the  National  Drug 
Conference,  May  15, 1990. 

O/P  Policy  Statement 

Correctional  systems  should  include 
Intermediate  Sanctions,  which  are  less 
severe  than  jail  or  prison,  but  more 
restrictive  than  probation,  for  non- 
dangerous  offenders.  Intermediate 
Sanctions  are  designed  to  hold  the  drug 
user  accountable  and  focus  on  the  range 
of  post-adjudication  sanctions  that  fill 
the  gap  between  traditional  probation 
and  jail  or  prison  sentences.  The 
message  is  unmistakably  clear  drug  use 
will  not  be  tolerated.  These  criminal 
sanctions  address  the  problem  of  both 
juvenile  and  adult  crime. 

Demonstration  programs,  as  well  as 
evaluation  efforts,  are  being  initiated  to 
promote  and  test  a  continuum  of 
sanctions  such  as  the  expanded  use  of 
fines,  restitution,  community  service, 
home  detention,  intensive  supervision, 
electronic  monitoring,  and  boot  camps. 
Intermediate  sanctions  recognize 
gradations  in  the  seriousness  of  criminal 
behavior  and  are  designed  to  respond 
accordingly  with  graduated  levels  of 
criminal  punishment 

New  Programs 

Boot  Camps  for  Juvenile  Offenders: 
Constructive  Intervention  and  Early 
Support 

$1,000,000 

The  guideline  for  this  initiative  was 
issued  In  Fiscal  Year  1990,  and  the 
deadline  for  submission  of  applications 
was  October  30. 199a  The  fimding  for 
this  new  program  will,  therefore,  occur 
in  Fiscal  Year  1991.  The  purpose  of  the 
program  is  to  develop  and  test  boot 
camps  that  are  focused  on  adjudicated, 
nonviolent  juvenile  offenders  who  are 
under  18  years  of  age.  The  program  will: 
Serve  as  a  criminal  sanction:  promote 
strong  ethical  and  moral  values  such  as 


honesty,  personal  integrity,  positive  self- 
image,  and  responsibility  towards  others 
and  for  one's  own  actions:  increase 
academic  achievement  provide 
discipline  through  physical  conditional 
and  team  work:  include  activities  and 
resources  to  reduce  drug  and  alcohol 
abuse  among  juvenile  offenders: 
encourage  participants  to  become 
productive  law-abiding  citizens: 
promote  literacy  by  using  intensive, 
systematic  phonics;  and  instill  a  woric 
ethic  among  juvenile  offenders.  Up  to 
three  sites  may  be  funded  imder  this 
initiative. 

Continuations 

Restitution 

$175,000 

This  program  promotes  restitution  as 
a  viable  disposition  by  providing 
training,  technical  assistance,  and 
information  about  restitution  to  courts 
and  juvenile  justice  practitioners.  This 
project  provides  training,  technical 
assistance,  and  guideline  information  to 
juvenile  courts,  and  to  other  juvenile 
Justice  agencies  for  the  development 
implementation,  and  improvement  of 
restitution  programs.  The  project  fosters 
expansion  of  restitution  as  an 
accountability-based  juvenile  justice 
disposition.  Over  several  years  of 
operations.  Restitution  Education. 
Specialized  'Training  and  Technical 
Assistance  has  retained  expert 
personnel,  conducted  numerous  training 
events,  and  developed  instructional 
materials  for  the  initiation,  management 
and  evaluation  of  juvenile  restitution 
programs.  The  most  recent  award  will 
support  a  state-of-the-art  assessment  of 
the  latest  developments,  and  training  or 
technical  assistance  needs,  in  the  field 
of  juvenile  restitution.  It  will  also 
provide  for  an  update  and  revision  of 
the  1967  National  Directory  of  Juvenile 
Restitution  Programs. 

Gangs  and  Violence 

$2,72S4N)0 

"We  will  not  allow  our  communities 
to  be  held  hostage  to  gangs  and  drug 
dealers."  President  Bush,  November  2, 
1990  (Remarics  in  Cincinnatt  Ohio). 

O/P  Policy  Statement 

Federal  State  and  local  law 
enforcement  must  woric  together  In  a 
partnership  with  the  community  to 
combat  gang  violence  and  drug 
trafficking.  Gang-related  homicides  and 
violent  crime  are  tragically  high  and 
with  gang  members  armed  with  fully- 
automatic  weapons,  gangs  pose  a 
problem  of  national  concern.  The  Office 
of  Justice  Programs  will  initiate  a 
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wliichwiU( 
interveattoa  and  mifffna^/m  of  iUtgsl 
gang  activtty.  A  hraad  raoft  <rf 
rewMRM  wiU  b«  dadkatad  acvoM  Uw 
fuU  ipactraai  of  (^  agenqr  faactioBa. 
tndydfag,  policy  raaawck.  avatoalion. 
program  dawalojunal.  danwiaatiation. 
training  and  tadmical  aaatatanoe.  and 
infonnatioB  diaanmlnntiiin.  to  confroiit 
tha  gang  probleak 

Nbw  Pngfom 

Qty  of  Povtlaad  Oragoa  Coaipnhenaive 
Gang  Demonstration  Project 

ssoaooo 

This  program  provides  the  opportunity 
for  gang-affected  youth  to  participate  in 
a  comprehensive  service  delivery 
system  which  will  offer  innovative 
residential/out-of-home  placement  and 
community-based  treatment  services 
which  will  significantly  impact  and 
detCT  youth  gang  involvement  The 
Multnomah  County  Juvenile  Justice 
Division  proposes  an  innovativa 
prevention/intervention-focnsed 
program  dealing  with  youth  ages  11 
through  18  who  are  experiencing  street 
gang  invoIvemenL 

National  Javenile  Gang  Clearinghooae 

$75,000 

OJjpP  ^aas  to  aaUbUsh  a  National 
Juvenile  Gang  Claaringboase  witUn  the 
existing  Juvenile  Justica  Qeahnghoose 
at  the  National  Criminal  Justice 
Reference  Service.  The  Gang 
Clearinghouse  has  three  objectives:  (1) 
To  gather  and  disseminate  current 
information  on  model  programs  for 
combating  violent  Juvenile  gangs;  (2)  to 
gather  and  disseminate  cnirent 
statistical  and  descriptive  information 
on  violent  jwenile  gangs;  and  (3)  to 
assist  in  the  coordination  of  Federal 
State  and  local  propam  development. 
training  and  technical  assistance  efforts 
through  provision  of  information  to  the 
field  on  relevant  iHttgrama  and 
activities. 

Coniinaadons 

National  Youth  Gang  Suppression  and 
Intervention  ftvject 

$200,000 

The  purpose  of  this  program  is  to 
develop  effective,  comprehensive 
approaches  to  supfffcss.  control  and 
treat  criminality  among  chronic  and 
emerging  yontk  gangs.  It  will  focoa  oo 
community-based  programs  to  "take 
back  the  streets"  and  school  lones  from 
drug  dealers  fai  higli  crime  areas.  The 
program  (1)  has  identified  and  aasessed 
selected  programmatic  approaches;  (2) 
has  developed  models  baaed  on  the 


existing  approacfaaa;  and  (3)  is  in  the 
process  of  developing  traiiiing  and 
technical  assistance  materials  to 
transfer  the  models.  Fiscal  Year  1901 
fandSng  will  support  training  and 
tednical  assistance  to  selected  sites,  h 
addition,  if  resources  are  obtained  from 
other  agencies,  the  models  will  be  tested 
in  selected  sites. 

Teens,  Crime  and  the  Community.  Teens 
in  Action  in  the  IQOOs 

$400,000 

This  a  continuation  program  funded  to 
a  national  dme  prevention  agency.  The 
initiative  is  designed  to  reduce  teen 
victimization  by  actively  engaging  teens 
in  helping  to  improve  their  schools.  The 
program  wiD  be  expanded  to  include 
teen  victimization  programs  for  rural 
and  Native  American  populations,  and 
institutions  in  the  juvenilie  Justice 
system.  The  program  will  also  provide 
training,  technical  assistance,  program 
replication  and  dissemination  materials 
to  significantly  increase  the  capacity  of 
schools  and  other  institutions  to  prevent 
juvenile  victimization. 

Targeted  Outreach  with  a  Gang 
Prevention  and  Intervention  Coinp<Hicnt 

$4oaooo 

This  program  is  designed  to  enable 
local  Boys  and  Girls  Qubs  to  prevent 
youth  from  entering  gangs  and  to 
intervene  with  gang  memben  who  are 
very  early  in  thier  careen  in  an  effort  to 
divert  them  from  gangs.  The  National 
Office  of  Boys  and  Giria  Qubs  will 
provide  training  and  technical 
assistance  to  30  local  Clubs  to  prevent 
juveniles  from  entering  gangs  aiod  to 
three  local  Cluba  to  help  them  develop 
the  capacity  to  intervene  with  gang 
youth.  These  efforts  will  be 
demonstrated  during  Fiscal  Year  1991 
and  information  about  the  programs  will 
be  disseminated  to  other  Cluba  and  to 
the  field  in  general  as  experience  is 
gained  in  implementing  these  models. 

Youth  Gang  Intervention  Training 

$500,000 

The  objectives  of  this  training 
program  are:  (1)  To  provide  a  |wocess  for 
community  leaders  to  recognize  the 
benefits  of  cooperatively  developing  a 
strategy  to  ad<bess  the  problems 
resulting  from  gang/drug  activities;  (2)  to 
promote  an  awareness  and  recognition 
of  (a)  the  problem  of  gangs  and  drags, 
(b)  Justice  system  practins,  (c)  behavior 
patterns  of  gangs  and  gang  members, 
and  (d)  atrtant  system  practices  and 
demonstratian  projects;  (3)  to  provide 
strategies  and  tedmiqoes  for  pubUc  and 
private  toteragency  partnershipe  dealing 
dynamically  with  community  gang/drug 


related  problems;  (4J  to  darify  and 
document  tha  legal  roles,  responsibilities 
and  issues  relathig  to  an  interagency 
approach  to  the  prevention,  interventton 
and  suppression  of  the  illegal  activities 
of  yontii  gangs;  (5)  to  encourage 
leadership  and  imnvatian  fan  the 
management  and  resohrtioB  of  gang/ 
drug  problems;  and  (0)  to  devetop  or 
fanprove  the  response  capacity  to  gang/ 
drug  Issues  throo^  an  effective 
interagency  model  which  fosten  the 
matchtog  at  resources  to  demanda.  - 

School  Safety 

$5004)00 

The  purpose  of  this  program  is  to 
provide  training  and  technical 
assistance  on  school  safety  to 
elementary  and  secondary  schools,  as 
well  as  to  identify  methods  to  diminish 
crime,  violence,  and  illegal  drug  use  in 
schools  and  on  school  campuses  with 
special  emphasis  on  outreach  to  ethnic 
minorities  and  gang-relate  crime.  The 
National  School  Safety  Center  (NSSC) 
maintains  a  library  and  clearinghouse 
with  specialized  information;  researches 
school  safety  issues  and  develops 
publications  and  training  programs  that 
are  utilized  by  educators,  law 
enforcement  officers,  lawyers,  judges, 
other  juvenile  and  criminal  justice 
pereonnel  and  key  dvic  professional 
and  governmental  leaden  throughout 
the  nation.  NSSC  makes  site  visits  to 
local  schools  and  school  districts  to 
assist  with  a  wide  variety  of  problems, 
frtun  safety  of  the  physical  plant  to 
determining  whether  there  is  gang 
activity  at  a  location.  School  safety 
plans  are  also  developed  for  sites.  NSSC 
also  maintains  and  directon  a  national 
school  safety  information  netwoik 
representing  50  states  and  the  District  of 
Columbia  and  is  affiliated  with  most 
assodatioos  in  the  field,  making  their 
expertise  sought  after  at  a  variety  of 
national  meetings  where  they  either 
provide  training  to  practitionen  or 
participate  in  policy  development 
OJJDP  will  work  with  fJSSC  over  the 
next  two  yean  to  fadlitete  transition  of 
the  Center  into  a  mode  of  self- 
suffidency. 

Schools  and  Jobs  are  Winnen 

$15a00O 

This  gang  prevention  program  in 
Philadelphia  focuses  on  high  school 
studente  in  grades  10  and  11  «dM>  are  in 
gangs;  have  family  memben  who  belong 
to  gangs;  are  involved  with  drugs  or 
alcohol  use;  were  abused  or  neglected; 
or  were  arrested  by  poUce.  The  project 
will  abo  include  funding  by  the  Private 
Industry  Council  of  Philadelphia.  The 
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goals  of  the  projed  are  to  prevent  hi^ 
school  studente  from  dropping  out  of 
school  and  Joining  gangs  by  providing 
educational  recreational  and  sodal 
services:  and  by  providing  supportive 
services  to  families  of  at-risk  youth  and 
extremely  disadvantaged  youth.  The 
objectives  of  the  program  are  to  prevent 
youth  from  being  involved  in  gang 
related,  anti-sodal  activities;  to  reduce 
the  alcohol  and  drug  use  by  these  youth; 
to  increase  the  potential  for  these  youth 
to  remain  in  school  to  reduce  the 
inddence  of  police  involvement  with 
these  youth;  and  to  provide  supportive 
services  to  the  youths'  families  so  that 
they  can  succeed  in  school  and  in  dieir 
jobs. 

Program  Evaluation 


"It  is  our  Federal  role  to  get  the 
thinking  going,  to  support  demonstration 
projecte  to  see  if  we're  on  the  right 
track,  to  evaluate  that's  right  and 
wrong  %vith  the  project  and  then  to  get 
the  word  out  to  you.  who  are  in  Stete 
and  local  government"  Attorney 
General  Dick  Thombuigh.  May  15, 199a 
(The  National  Drug  Conference, 
Washington.  DCJ 

O/P  Policy  Statement 

Evaluations  should  be  a  primary 
component  of  OJP  discretionary  grant 
programs.  The  Office  of  Justice 
Programs  promotes  program  evaluation 
so  that  programs  that  work  can  be 
identified,  publicized  and  replicated  in 
other  jurisdictions,  while  programs  that 
have  not  been  proven  to  be  effective  can 
be  discontinued.  The  Office  of  Justice 
Programs  will  dedicate  significant 
finandal  resources  to  encourage, 
enhance  and  enforce  quality  design  and 
program  development  and  will 
disseminate  the  resulte  to  communicate 
what  worics  and  what  doesn't  OJP 
evaluation  activities  consist  of  formal 
assessment  of  OJP  programs  through 
objective  measurement  and  systematic 
analysis  of  the  manner  and  extent  to 
whidi  the  programs  achieve  their 
objectives  and  produce  significant 
resulte.  The  resulte  are  used  to  assist  in 
the  formulation  of  relevant  policy  and 
related  program  design  and  the 
subsequent  development  and 
dissemination  of  program  polides, 
procedures  and  practices  toprovide 
information  and  guidance  at  the  Federal 
Stete  and  local  levels. 


NewPrognunt 

Evaluation  of  the  Cities  in  Schools 
Partnerehip  Han  Iliase  IV  Program^ 

$1504)00 

TIfls  effort  is  designed  to  evaluate  the 
national  dropout  prevention  model  that 
is  being  implemented  by  Qties  in 
Schools,  Inc.  (OS).  CIS  provides  training 
and  technical  assistance  to  local 
communities  to  enable  them  to  adapt 
and  implement  the  CIS  model  The 
model  focuses  sodal  service, 
employment  mental  health  and  other 
resources  for  high  risk  youth  in  the 
school  setting.  Individualized  plans  are 
developed  for  each  youth  and  needed 
remedial  education,  sodal  and  other 
services  are  provided  to  the  youths  and 
their  families.  OJJDP,  the  Department  of 
Labor,  and  the  Department  of  Education 
will  joinUy  design  and  fund  this 
evaluation  effort 

Independent  Evaluations 

$5oaooo 

The  Office  intends  to  initiate  a 
centred  or  other  appropriate 
arrangement  to  condud  independent 
evaluations  of  OJJDP-funded  programs. 
This  will  esteblish  a  concerted, 
continuous  effort  to  learn,  in  the 
following  order  of  priority:  Efficacy, 
cost-effiectiveness.  and  in^Md  of  die 
discretionary  programs.  Reported 
findings.  Including  strengths, 
weaknesses  and  other  assessment  data, 
will  be  made  available  to  all  concerned. 
The  following  criteria  will  determine  the 
sequence  of  programs  seleded  for 
evaluation:  (1)  Continuations  in  order  of 
number  of  yean  of  funding  and  total 
expenditure;  (2)  new  action  programs 
being  tested  to  serve  as  possible  models, 
and  (3)  new  and  continuing  programs 
requiring  decisions  regarding 
continuation. 

Design  for  Impact  Evaluation  of  Juvenile 
Corrections  Training 

$504)00 

OJJDP  will  initiate  a  comprehensive 
training  program  for  juvenile  corrections 
staff  tluou^  an  interagency  agreement 
witii  the  National  Institote  of 
Corrections.  In  conjunction  with  this 
training  initiative,  request  for  proposals 
will  be  issued  for  the  development  of  a 
design  for  an  impact  evaluation  of 
juvenile  corrections  training.  The 
development  of  the  design  will  be  a  12- 


month  effort  and  the  Impad  evaluaiion 
will  be  conducted  over  a  five-year 
period. 

Evaluation  of  the  Juvenile  Firesetter/ 
Arson  Program 

$15a000 

The  Juvenile  Firesetter/ Arson 
program  continuation,  which  is 
described  in  the  Prevention  and 
Education  section  of  this  plan,  calls  for 
the  funding  of  test  sites.  In  addition  to 
joindy  funding  diese  test  sites,  OJJDP 
and  the  Federal  Emergency 
Management  Administration's  Fire 
Administration  will  jointiy  fund  an 
evaluation  of  the  implementation  of  the 
program  in  the  test  sites.  A  solidUtion 
will  be  issued  requesting  applications 
from  an  independent  evaluator  to 
condud  the  evaluation. 

Prevention  and  Education 
$7,029314 

"Prevention  remains  one  of  our  most 
important  weapons  in  the  Nation's  war 
on  illicit  drugs."  President  Bush. 
September  4. 1990  (Prodamation  6174 — 
National  DARE  day.) 

"Securing  a  drug-free  future  for  every 
American  sdiool  and  community  will 
require  the  personal  commitment  and 
sustained  cooperation  of  parents, 
students,  teadiers,  law  enforcement 
personnel  membms  of  the  clergy, 
elected  officials,  and  business  and 
community  leaders."  President  Bush. 
October  17, 1990  (Proclamation  6202 — 
National  Drug-Free  Schools  and 
Communities  Education  and  Awareness 
Day.) 

OJP  Policy  Statement 

The  criminal  justice  system  should 
assume  a  prinuiiy  role  in  developing 
community-wide  efforts  to  prevent  the 
use  and  trafficking  of  illegal  drugs. 
Office  of  Justice  Programs  prevention 
and  education  activities  focus  on 
community-based  efforts  to  eliminate 
the  problems  of  drug  abuse,  gang 
activities,  illiteracy.  Juvenile 
delinquency  and  sduwl  drop  out  rates, 
espedally  in  our  minority  communities. 
In  addition,  these  program  activities 
focus  on  offenden  returning  from 
correctional  programs.  Demonstration, 
training,  technical  assistance  and 
programs  evaluation  are  used  to 
promote  and  assess  effective  community 
responses  to  preventing  hi^-risk 
individuals  from  becoming  involved  in 
serious  crime  and  illegal  drug  use. 
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Satellite  Pte-School  and  Early 
Qementeiy  Schools  for  Privatized  PabUc 
noosiny 

$300,000 

Thia  program  is  designed  to  address 
the  need  fcr  early  ddhftood  edncation 
for  children  who  reside  in  pablic 
housing.  Addressing  their  educational 
nee<u  wiD  increase  the  possibility  of 
success  for  these  children  and  reduce 
the  chances  that  they  will  drift  into  a  hfis 
of  crime  and/or  drag  and  alcohol  abuse. 
As  envisioned,  the  proposed  program 
will  look  very  much  like  tlM  old  one- 
roon  school  house,  jne  program  will 
serve  ttie  needs  of  pubnc  ^o^if  t'lg 
resident  children  fironi  nursery  suiool  up 
through  the  fourth  grade  of  elementary 
education.  The  model  will  build  upon 
programs  like  the  Oikago-based 
program  developed  by  Marva  Collins.  It 
will  include  a  focus  on  individual 
attentioa  for  the  youth,  high  motivation 
materials  and  a^roachce  that  focus  on 
traditional  vahies.  tt  ie  hoped  that  this 
program  could  be  linked  to  a  private 
business  and  foundation's  efforte  that 

would  provide  a  mnriniimn  of 

educatiooal  and  cmpk)yment  services  to 
the  public  housing  youth  into  the  later 
elementary.  Jnaiar  and  senior  school 
years.  For  exampto,  efibrte  would  be 
made  te  estebli^  prapams  like  the  '1 
Have  a  Draam"  program  which  provides 
scholarships  to  a  dass  of  elementary 
school  youtL  Tids  program  will  be 
coordinated  with  the  Department  of 
Health  and  Human  Services,  The 
Department  of  Housing  and  Urban 
Development,  and  the  Deportment  of 
Educatkn. 

Improving  Literacy  Skflls  of 
Institutionalixed  Juvenile  DeUnqoento 

$200,000 

Juvenile  detinquento  fai  correctional 
institntioas  have  a  serious  need  to 
develop  basic  readfaig  and  writing  skiDs. 
This  program  will  fanprove  tfie  literacy 
levela  of  Jevenile  resldente  in  these 
facilities  eddle  creatli^  a  national 
network  of  trained  reading  teachers  and 
volunteers  availabie  to  foi^snile 
corrsctlaaal  facihtiea.  IIm  program  wiD 
include  training,  technical  aasistance, 
and  devalopment  of  coricala  for  use  by 
staff  of  detentioa  and  corrsctions 
facilities.  The  program  shouki  improve 
corractioaal  edecatioQ  and  the  delivery 
of  appropriate  services  to  incarcerated 
fuvenUes.  This  program  will  be 
coordinated  with  the  Department  of 
Education. 


Improving  Conditions  of  Confinement 
Training  for  Juvenile  Corrections  Staff 

$350,00a 

OJJDP  will  initiate  a  comprehensive 
training  program  for  juvenile  corrections 
and  detentioB  staff  through  an 
interagency  egreenenl  (lAA)  with  uie 
National  Institute  of  Corrections  (NIC). 
The  propam  will  be  designed  to  devetop 
a  core  cunicnfann  or  adapt  an  existing 
currlcabm  to  provide  training  for 
juvenile  corrections  and  detention 
administrators  and  mid-level 
management  personnel  in  such  areas  as 
drug  tasting  simI  gang  activity.  The 
development  of  a  core  curriadum  for 
juvenile  corrections  and  detention 
training  would  entail  a  naticmal 
assessment  of  juvenile  corrections 
training  needs  to  be  conducted  by  the 
NIC  development  of  the  curriculum  to 
address  the  needs,  curriculum  review  by 
OJJDP  and  a  Corrections  Training 
Review  Panel,  field  testing  and 
implementetion.  The  lAA  with  die  NIC 
will  insure  that  beyond  the  development 
of  the  core  curriculum  and 
implementetion  of  the  training, 
additional  opportunities  will  be  mads 
available  for  juvenile  corrections  and 
detention  persooneL  It  is  anticipated 
that  the  juvenile  corrections  core 
training  wiU  be  conducted  both  at  the 
NIC  Academy  and  along  with  the  more 
issue-oriented  training  done  regionally. 

Family  Strengthening 

$5aooo 

This  program  initiative  will  be 
directed  toward  the  development  and 
support  of  programs  which  strengthen 
and  majntain  me  family  unit  in  (vder  to 
prevent  or  treet  juvenile  delinquency.  It 
will  begin  with  researdi  to  analyze  how 
families  function  effectivdy,  including 
such  factors  as  parent-child  dynamics, 
nurturing,  and  bmily-community 
involvement,  that  nuy  be  correlated 
with  delinquency  prevention. 

Coatinuatkum 

Juvenile  Court  Training 

$l,10a321 

The  primary  purpose  of  this  project  is 
to  alhiw  the  National  Council  of  Juvenile 
and  Family  Court  Judges  to  continue  and 
refine  the  training  present^  offered  end 
to  provide  technical  assistance.  The 
training  objectives  are  to  suRilement 
law  school  curricula,  provide  judges 
with  current  information  on 
developmente  in  juvenile  and  family 
case  law  and  cq)tions  for  sentencing  and 
treatment  Spedflcally,  emphasis  will  be 
placed  in  the  areas  of  drug  testing,  gangs 
and  violence,  Intermediate  sanctions,  as 
weU  as  responding  to  the  problems  of 


unenployabflfty,  illiteracy  and  family 
dysfunctioa.  This  project  vrill  provide 
fouadatioa  training  both  to  newly 
elected  oreppointed  judges  and  to 
experienced  judges  who  have  been  ' 
nawiy  assigned  to  the  juvenile  or  faadly 
court  benclk 

Technical  Assistance  to  the  Juvenile 
Courte 

$302,003 

The  Netkmal  Center  for  Juvenile 
Justice  (NCJJ)  is  the  research  division  of 
the  National  Council  of  Juvenile  and 
Family  Court  Judges.  Serving  as  a  direct 
resource  for  the  members  of  the  Council, 
the  NCJJ  provides  valuable  technical 
assistance  to  juvenile  court 
practitioners.  Modes  of  assistance 
include  off-site  consuhation,  cross-site 
consultetion,  and  on-site  consultetion. 
The  work  force  for  this  project  includes 
staff  at  die  Center,  along  vdth  juvenile    . 
court  judges  who  are  members  of  nie 
CoundL  The  general  areas  to  which 
assistance  wiU  be  provided  inchide: 
Court  administrati<Mi  and  management, 
program  development  court  dedslon 
maldng,  legal  opinions,  due  process,  and 
case  law.  Emphasis  will  be  placed  on 
intermediate  sancttons  such  as  boot 
camps,  and  on  appropriate  dispositional 
alternatives  for  handling  juveitiles 
involved  in  gang  activity. 

Juvenih  JoBtkse  Training  for  Coart 
Penonnel 

$81,000 

This  program  provides  spedaBxed 
workshops  to  he^  juvoiile  justice  court 
peraonnd  inqirove  dwir  skiUs  in 
processing  juveniles  duxmgh  the  justice 
system.  The  National  Center  for  Stete 
Courte,  Institate  for  Court  Management 
(NCSC/ICM)  Gonducte  education  and 
training  programs  for  juvenile  justice 
practitioners  and  othw  involved  in  the 
adminiatration  and  management  of  the 
courts.  The  purpose  of  these  education 
and  training  programs  is  to  improve  the 
management  and  administration  of  the 
courte  in  the  U.S.  through  education  and 
research.  NCSC/ICM  has  conducted 
numerous  studies  of  the  juvenile  courts. 
This  program  will  focus  upon  die 
completion  of  an  assessment  of  juvenile 
court  management  staff  training  needs 
as  a  basis  far  development  of  a  broader 
based  program  design  to  si^iificantly 
upgrade  skiUs  of  juvenile  court  staff 

Natioaai  Juveaih  FireaeUar/Anoa 
Control  and  Prevention  Program 

$ioaooo 

The  purpose  of  this  program  is  to 
develop  models  and  provide  training 
and  technical  assistance  to  communities 
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to  prevent  juvenile  firesetting  and  arson. 
An  assessment  report,  policies  and 
procedures  manual  and  training 
curriculum  have  been  developed.  During 
the  next  funding  phase  of  the  program, 
four  sites  will  be  identified  to  implement 
the  model  program,  l^aining  and 
technical  assistence  will  be  provided  to 
these  selected  sites.  Under  a  separate 
solicitetion.  an  evaluator  will  be 
selected,  through  a  competitive  process, 
to  evaluate  the  program. 

Training  and  Technical  Assistance  for 
Juvenile  Detention  and  Corrections 

$250,000 

This  project  will  continue  to  provide 
tedmical  assistance  and  training  to 
juvenile  ctMrectional  and  detection 
agendes.  It  will  also  provide  a  national 
forum  on  juvenile  corrections  to  include 
juvenile  court  judges  and  im>bation 
ofRcers;  develop  a  resource  guide 
designed  to  increase  literacy  among 
youth  involved  in  the  juvenile  justice 
system:  assist  in  the  development  of 
standards  for  all  juvenile  justice 
facilities;  and  produce  a  second  edition 
of  the  Guideline  for  the  Development  of 
Policies  and  Procedures:  Juvenile 
Detention  Facilities.  Emphasis  will  be 
placed  on  intermediate  sanctions  for 
handling  juveniles  involved  in  drug 
related  offenses  and  gang  activity. 

Law-Related  Education  (LREJ 

$3,200,000 

OJJDP  has  funded  a  national  law- 
related  education  (UIE)  effort  The  Law- 
Related  Education  National  lYaining 
and  Dissemination  Program  involves 
five  national  LRE  projects  and  programs 
whidi  operate  in  47  States.  The  purpose 
of  this  program  is  to  provide  training 
and  materiab  to  Stete  and  local  sdiooi 
jurisdictions  to  encourage  and  guide 
them  in  establishing  LRE  delinquency 
prevention  programs  in  the  curricula  of 
grades  kind(Brgarten  dirough  12  and  in 
juvenile  justice  settings.  Emphasis  wiU 
be  placed  on  drug  abuse  prevention 
programs  in  primary,  middle  and 
secondary  sdiools.  The  major 
componenta  of  the  program  are: 
Coordination  and  management  training 
and  tedmical  assistance,  preliminary 
assistance  to  future  sites,  public 
information,  program  development  and 
assessment 

Student  hutiated  Drug  Prevention 
Training 

$ioaooo 

litis  drug  prevention  program  uses 
peer  counseling  and  inxjfessional 
athletes  to  cooobat  peer  pressure  and  to 
Influence  other  youngsters  to  refrain 


from  abusing  alcohol  and  dru^  It 
operates  in  three  phases.  In  the  first 
phase  a  training  session  is  held  for 
school  personnel  and  parente  to 
introduce  them  to  the  Super  Teams 
concept  and  familiarize  tiiem  with  the 
various  eiemente  of  a  five-day  training 
session  to  be  held  for  participating 
youngsters.  In  the  second  i^se  the 
youngsters  ere  taken  cm  a  retreat  to 
receive  five  days  of  intensive  training  on 
peer  counseling  techniques,  pressures  of 
adolesence,  and  drug  prevention 
methodologies;  and  to  receive 
information  on  the  effecte  of  drug  and 
alcohol  abuse  and  AIDS.  Studente 
pledge  to  be  drug  fiee  and  seek  out  and 
recruit  other  members  to  join  the 
program  when  they  return  to  schooL 
Phase  three  is  the  (m-going  program 
back  at  the  school  where  studente  take 
the  lead  in  developing  school-wide 
activities  for  other  youngsters, 
conducting  a  "rap  room"  and  providing 
peer  counseling,  and  working  with 
feeder  schoob  in  the  area  to  prevent 
inappropriate  behavior  by  younger 
children.  During  the  next  year,  the 
program  will  be  documented  for 
replication  and  a  training  manual  will  be 
developed  to  siqiport  dissendnatian. 

Career  Development 

$90,000 

This  program  gives  high-risk  youths 
an  opportunity  to  assess  thefa-  interest  in 
and  potential  for  careers  in  the  criminal 
justice  system  or  the  National  Parte 
Service.  Hie  purpose  of  Law 
Enforcement  Exploring  is  to  educate  and 
involve  yootii  in  police  or  odier  justice 
system  operations,  to  interest  them  in 
possible  law  enforcement  careers,  and 
to  build  understanding  between  youth 
and  law  enfutsement  personnel.  An 
added  program  component  in  Fiscal 
Year  1990  was  the  introduction  of 
youths  to  career  opportunities  in  the 
National  Park  Service.  The  youdis 
partidpating  in  the  Exploring  program 
render  hands-on  assistance  to  their  host 
agendes  or  organizations  (stete  and 
local  policy  departmente,  U.S.  Parte 
Service,  U.S.  Customs,  etc).  The  youths 
also  recdve  hands-on  training  from  their 
host  agendes. 

Juvenile  Corrections  Industries  Venture 
Program 

$200,000 

The  purpose  of  this  program  is  to 
assist  juvenile  correctiaas  agencies  In 
esteblishing  joint  ventures  with  private 
businesses  and  industries  in  order  to 
provide  new  opportunities  for 
vocational  trebling  of  juvenile  (lenders. 

An  assessment  of  corrections  ventures 
programs  was  recenUy  oonqtleted.  llie 


next  stage  of  funding  vrill  permit  the 
development  of  a  correctiotts  ventures 
model,  a  polides  and  procedures 
manual  and  training  and  tachnidal 
assistance  materials. 

Partnership  Flan,  Phase  V 

$500,000 

This  program  te  a  continuation  of  a 
national  sdiool  drop-out  prevention 
model  diat  te  being  implemented  by 
Cities  in  Sdiools.  bic.  (CIS).  CIS 
provides  training  and  technical 
assistance  to  States  and  local 
communities  to  enable  them  to  adapt 
and  implement  the  CIS  drop-out 
prevention  model.  The  modd  focuses 
sodal  employment  mentel  health  and 
other  resources  on  high-risk  youths  and 
their  families  at  die  school  level. 
Individualized  plans  are  developed  for 
each  youth,  and  needed  remedial 
education,  sodal  and  other  services  are 
provided  to  the  youths  and  their 
families.  TUs  program  U  jointly  funded 
by  OJJDP,  and  the  Departmente  of 
Labor,  Healdi,  and  Human  Services  and 
Commerce. 

Juvenile  Justice  Training  for  Prosecutors 
$115,000 

This  projed's  activities  indode 
designing  and  implementing  policy 
development  woricshops  for  chief 
prosecutors,  and  for  juvenile  unit  chiefs 
in  district  attorney  offices,  to  support 
their  role  in  juvenile  court  processing  of 
delinquent  offenders.  Materials  will  be 
collected  for  the  preparation  of  a 
training  manual  on  policy  issues 
pertaining  to  the  prosecution  of  juvenile 
offenders.  The  project  will  also  continue 
to  Msue  a  newsletter.  To  date.  NDAA 
has  presented  three  woricshops  designed 
to  expand  prosecutor  involvement  in 
juvenile  justice.  All  three  were  rated 
highly  successful  by  the  partidpants. 
The  project  will  address  juveniles 
involved  in  serious  and  violent  crime,  as 
weD  as  drug  and  gang  rdated  activity, 
with  emphasis  on  inteimediate 
sanctions  such  as  drug  testing  and 
restitution. 

MultHuibdkttea  Tadt  Fans* 


"From  e  tew  enforoemeat  perspecUva^ 
our  Federal  responsibiiity  te  to  disrapt 
dismantte,  and  destroy  cfaug  traffiddai 
enterprises.  Thte  ambitions  agenda 
reaches  across  the  full  spectraa 
control  activities.  We  intcsid  to 
dismantte  drag  trafficking  organisatfcate 
by  incapadtettng  their  teodenhip  oad 
by  seizbig  and  CotCsitlng  the  imoMnse 
profite  and  proceeds  dwlved  from  their 
illegal  activities."  Attotney  General  Dick 
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Thombunh.  May  15. 1900  (Hm  NaUooal 
Drug  Coonrance,  Washington.  DC) 

"But  a  truly  Integrated,  effective,  and 
efficient  national  strategy  requires  that 
various  law  enforcement  authorities 
coordinate  their  efforts  when  drugs  are 
involved  And.  in  fact,  drug  enforcement 
in  the  United  States  has  enjoyed  some  of 
its  oreatest  successes  when  Federal 
authorities  have  worked  together. 
Coordination  between  the  Federal 
Government  and  the  States  and 
localities,  typified  by  the  increasingly 
productive  DBA/State  and  local  task 
forces,  has  also  woiked  well."  National 
Drug  Control  Strategy,  1960. 

OJP  Policy  Statement 

Coordination  of  resources  and 
programs  among  Federal  State,  and 
local  agencies  is  essential  to  controlling 
the  use  and  trafficking  of  illegal  drugs. 
Office  of  Justice  Programs 
multijurisdictional  task  forces'  activities 
focus  on  promoting  coordination  and 
cooperation  between  law  enforcement 
agencies  at  the  Federal  State  and  local 
levels  In  common  geographic  areas. 
These  programs  involve  shared 
intelligence,  technologies,  expertise, 
tactics  and  strategies,  successful 
financial  investigations,  asset  forfeiture, 
money  laundering  and  gang 
investigation  units.  OJP  will  continue  to 
provide  a  wide  range  of  assistance  to 
these  Task  Forces  through 
demonstration,  technical  assistance, 
training  and  information  dissemination 
programs,  as  well  as  evaluation 
activities,  to  effect  comprehensive 
responses  to  drug-related  crimes  and 
gang  violence. 

ConUnuation$ 

Serious  Habitual  Offender 
Comprehensive  Action  Program 
(SHOCAP) 

$800,000 

SHOCAP  is  an  information  and  case 
management  program  on  the  part  of 
police,  probation,  prosecution,  social 
service,  school  and  corrections 
authorities  that  enables  the  Juvenile 
justice  system  to  focus  additional 
attention  on  juveniles  who  repeatedly 
commit  serious  crimes,  with  particular 
attention  given  to  providing  relevant 
case  information  for  more  informed 
sentencing  dispositions.  The  training 
and  technical  assistance  provider  is 
assisting  20  jurisdictions  with  the 
implementation  of  this  model  by 
providing  intensive  training  and  follow- 
up  technical  assistance.  The  provider 
also  serves  as  a  clearinghouse  for 
information  on  the  model  which  non* 
participating  jurisdictions  can  access. 


Community  Based  PoBdnf 

tutxaoo 

"In  order  to  win  the  war  on  drugs,  law 
enforcement  needs  the  cooperation  of 
those  in  our  communities.  Individuals, 
civic  organizations,  local  government 
agencies,  schools,  businesses,  the  clergy, 
and  others  must  all  woric  with  police  to 
reclaim  neighborhoods  from  drug 
traffickers  and  criminals  who  prey  on 
innocent  victims."  Attorney  General 
Dick  Thomburgh.  October  18. 1990 
(Press  Release) 

"State  and  local  governments  are  the 
best  Judges  of  how  their  own  drug 
enforcement  efforts  should  be  carried 
out  But  they  are  encouraged  to  expand 
the  carefully  focused  street  level 
enforcement  techniques  that  have 
already  shown  success  in  so  many 
neighborhoods.  Communities  across  the 
country,  working  with  local  police,  are 
discovering  that  these  tactics  are  the 
most  effective  method  for  ridding  a 
neighborhood  of  drugs,  or  making  sure 
they  never  gain  a  foothold."  National 
Drug  Control  Strategy,  January  1990. 

O/P  Policy  Statement 

Alliances  between  community 
residents  and  the  police  are  essential  for 
making  neighborhoods  safe  and  drug- 
free.  Office  of  Justice  Programs' 
Community-Based  Policing  activities 
emphasize  the  importance  of  the  police 
and  the  communities  working  together 
in  a  relationship  of  trust,  cooperation 
and  partnership  to  promote  safety  and 
security  and  to  rid  neighborhoods  of 
thugs  and  drug  pushers.  OJP  will  focus 
on  demonstration  projects  which 
involve  promising  innovations,  such  as 
mini-police  stations,  directed  patrols, 
and  police-neighborhood  ombudsmen. 
This  rapidly  developing  approach  to 
better  crime  control  addresses  the  need 
both  to  prevent  crime  and  to  respond 
effectively  to  crime  when  it  occurs. 

New  Programs 

Incarceration  of  Minorltiee 

$6oaooo 

A  limited  number  of  demonstration 
grants  will  be  awarded  to  develop,  test, 
and  disseminate  information  on 
programs  designed  to  reduce  the 
proportion  of  juveniles  detained  or 
confined  in  secure  detention  facilities, 
secure  correctional  facilities,  or  jails  and 
lockups  who  are  members  of  ethnic  and 
minority  groups  where  such  proportion 
exceeds  &e  proportion  that  such  groups 
represent  in  the  general  population. 

The  purpose  of  the  program  is  to  help 
Jurisdictions  Identify  the  extent  and 
nature  of  overrepresentaUon  of 
minorities  in  the  juvenile  justice  system 


and  thereby  develop  practical  guidelines 
for  responding  to  the  problem  from 
police  arrest  through  disposition.  The 
overall  goal  of  the  program  is  to  provide 
State  and  local  practitioners  and 
professionals  with  the  necessary  skills 
and  information  to  adopt  and  implement 
model  processes  for  determining  if  the 
Junenile  justice  system  handles  juveniles 
differenUy  based  on  minority  status,  and 
identify  resources  and  strategies  to 
respond  to  problems  identified. 

Training  in  Cultural  Differences  for  Law 
Enforcement  Officials 

$125,000 

The  purpose  of  this  program  is  to 
provide  law  enforcement  officials  at  the 
most  crucial  levels  of  interaction  with 
Juveniles  with  specialized  ti-aining 
relative  to  racial,  cultural  and  ethiriic 
issues.  The  program  will  be  designed  to 
enhance  the  sensitivities  of  juvenile 
probation  officers,  police  officers  and 
judges  regarding,  inter  alia,  racial 
cultural  and  ethnic  values  and 
differences  which  impinge  upon  those 
officials'  effectiveness.  The  end-product 
will  be  an  expertiy  designed  curriculum 
which  can  be  adapted  for  use  in  a  broad 
range  of  juvenile  justice  training 
programs.  In  developing  the  training 
modules,  the  grantee  will  work  in 
consultation  with  several  current  OJJDP 
grantees  that  have  training  components, 
such  as  the  Federal  Law  Enforcement 
Training  Center,  the  National  Council  of 
Juvenile  and  Family  Court  Judges,  the 
National  Institute  of  Corrections,  and 
the  American  Probation  and  Parole 
Association. 

Continuations 

Juvenile  Justice  Training  for  Law 
Enforcement  Personnel 

$437,000 

This  project  provides  technical 
assistance  and  training  to  promote  a 
better  understanding  of  the  juvenile 
Justice  system  to  national  state  and 
local  law  enforcement  agencies.  Five 
training  programs  are  offered  through 
this  project.  They  Include:  Police 
Gyrations  Leading  to  Improved 
Children  and  Youth  Services  (POUCY) 
which  has  two  components:  FOUCY I 
Introduces  law  enforcement  executives 
to  management  strategies  to  integrate 
juvenile  services  Into  the  mainstream  of 
their  operations,  while  POLICY  II  helps 
mid-level  managers  build  on  these 
strategies  and  demonstrates  step-by- 
step  methods  to  improve  police 
productivity  in  the  juvenile  Justice  area. 
The  Child  Abuse  and  Exploitation 
Investigative  Techniques  program 
provides  law  enforcement  officers  with 
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state-of-the-art  approaches  for  building 
a  case  sMainst  Ihosa  individuala  olHuged 
with  child  abuse,  sexual  exploitation,  or 
the  abductkiD  <rf  diildrtb  Managiiv 
Juvenile  Operattona  provides  a  series  of 
training  programs  for  polioe  cxecativee 
which  demonstrates  simple,  yet  effective 
methods  to  faierease  departmental 
efficiency  and  effectiveness  by 
integrating  juvenile  services  into  the 
mainstream  of  poUce  activity.  School 
Administrators  for  Effective  Police. 
Probation,  and  Prosecutors  Operations 
Leading  to  Improved  Children  and 
Youth  Services  (SAFE  POLICY]  brings 
together  the  dhief  executives  of  schools, 
law  enforcement,  prosecution,  and 
probation  to  promote  interagency 
cooperation  and  coordination  in  dealing 
with  youth-related  problems. 

Community  Based  Fragrams 
t2.71S.7in 

"Let  me  emphasize  here  that  the 
Federal  Government  cannot  do  it  alone, 
local  communities  and  ^tes  and 
individuals  and  families  must  help."  The 
President's  News  Conference.  August  16, 
1989. 

"The  first  challenge  facing  our 
criminal  Justice  system  is  to  help  reclaim 
neighboriKXKis  that  have  been  rendered 
unsafe  by  drugs.  For  it  is  in 
neighborhoods  that  drugs  pose  an 
immediate  threat  to  local  residents  and 
the  quality  of  their  lives."  National  Drug 
Contit>l  Strategy.  1989. 

O/P  Policy  Statement 

The  criminal  Justice  system  should 
assume  a  primary  role  in  mobilizing 
communities  to  dsvelop  comprehensive 
strategies  for  combatting  illegal  drugs. 
Office  of  Justice  Programs' Community- 
Based  Programs  will  emphasiie 
programs  at  the  grass  roots  level  which 
focus  on  mobiU^ng  law  abiding  citizens 
to  get  involved  in  high  crime 
neighborhoods  wfaeie  then  is  a 
prevalence  of  drug  trafficking,  serious 
crime,  gang  violence  and  child  sexual 
exploitation.  'Hirough  comprehensive 
and  coordinated  activities,  community 
leaders  indudfaig  school  officials, 
church,  business  and  dvic  leadws  can 
woric  together  to  "take  back  die  streets'* 
and  keep  dien  sals  from  the  criminels. 
Prevention  and  intervention  efforts  wiU 
be  concentrated  in  pnUic  housing 
complexes,  drog-frwe  school  lones. 
recreational  paries  and  oomrannity 
centers  threatened  by  drug-related  crime 
and  illegal  gang  activity.  The 
involvement  of  residents,  nei^iiborfaood 
organizations  and  institutions  is  an 
essential  component  of  these  programs. 
Demonstratioa  and  dissemination 
programs  are  the  primary  approaches 


for  informing  and  directiug  comsnmitiee 
on  the  most  effectiva  programs  and  how 
these  programs  can  be  implemented  in 
thek  nei^borboods. 

New  Programs 

The  Native  American  Alternative  to 
Incarceration  Venture  (NAATIV) 

$50A» 

This  effort  wiO  be  designed  to  buHd 
upon  OJJDFs  currently  funded  study  of 
Juvenile  Justice  on  Native  American 
reservations  that  is  being  conducted  by 
the  American  Indian  Law  Center  In 
Albuquerque,  New  Mexico.  A  planning 
process  will  be  developed  that  will  use 
the  findings  of  the  study  to  devekq;) 
programs  that  respond  to  the  hi^  levels 
of  incarceration  of  Native  American 
youths  by  developing  sound,  culturally 
relevant  alternatives  to  incarceration 
which  can  then  be  implemented  and 
tested  on  a  number  of  Native  American 
reservations.  This  Fiscal  Year's  funding 
will  only  support  the  planning  process; 
implementation  and  testing  wQl  occur  in 
Fiscal  Year  1992. 

Anti-Drug  Abuse  Prevention— Tedmical 
Assistance  Voudier  Project 

$300,000 

lliis  project  will  provide  technical 
assistance  to  15-25  neighborhood-based 
organizations  which  have  estaUished 
anti-drug  abuse  projects  to  enhance 
their  capacity  to  serve  high-risk  youth 
and  serious  Juvenile  offenders. 
Neighborhood  groups  will  a^ily  to  the 
grantee  for  vouchers  ranging  from 
$1,000-$10XX)0,  depending  on  their 
needs.  They  will  present  their  own  plans 
and  design  for  the  requested  technical 
assistance,  which  will  be  evaluated  and 
refined  by  the  grantee.  This  method  of 
delivery  will  allow  these  nei^borfaood 
groups  to  secuK  technical  assistance 
inexpensively  from  sources  ^t  era 
compatible  with  both  their  programs 
and  their  specific  cooununity 
characteristics. 

Continuations 

Reaching  At-Rlsk  Yonth  in  Public 
Housing 

$300,000 

Boys  and  Giris  Chibs  of  America  have 
established  seven  Boys  and  Giris  Chibe 
in  public  housing  across  the  nation 
under  the  existing  cooperative 
agreement  with  OJPP.  lliese  {wograms 
are  designed  to  provide  needed  services 
to  the  high-risk  youdi  who  Uve  in  public 
housing,  thereby  prevmting  their 
involvement  in  delinquency,  drug  and 
alcohol  abuse  and  gang  involvement 
During  Fiscal  Year  1001  additional  sites 
will  be  establiabed  and  training  and 


technical  assistanoe  will  be  made 
available  to  other  Boys  and  Girls  Clubs 
and  public  housing  authorities  who  wish 
to  establish  Clubs.  Also,  as  part  of  this 
program,  the  Boys  and  Giris  Qubs 
developed  a  curriculum  on  their  targeted 
public  housing  outreach  program  for  the 
Federal  Bureau  of  Investigation's  Drug 
Reduction  Coordinatof*.  Following  an 
intensive  training  session,  the 
Coordinatmv  are  not  working  with  the 
Boys  and  Girls  Clubs  in  68  Jurisdictions 
to  establish  Qubs  in  public  housing  or  to 
assist  other  Boys  and  Girls  Chtbs 
activities  in  these  communities. 

Intensive  Community-Based  Aftercare 
Program 

$113,701 

This  program  is  designed  to  develop  a 
Juvenile  aftercare  model  which  can  be 
tested  in  the  Juvenile  Justice  system. 
Under  this  program  an  assessment  has 
been  complet^  and  a  final  draft 
assessment  report  has  been  submitted  to 
OJJDP.  A  modd  Juvenile  aftercare 
program,  which  builds  on  the 
assessment  material  is  being  developed 
and  related  pobdes  and  procedures  will 
be  completed  in  the  near  future.  This 
next  stage  of  funding  wiU  permit  the 
completion  of  training  and  technical 
assistance  materials,  and  enable  the 
testing  of  the  trabiing  materials  in  one  or 
two  sites.  Depending  on  availability  of 
resources,  the  model  may  be  tested  in 
Fiscal  Year  1902. 

Promising  Approaches  for  the 
ftevention.  Intervention  and  Treatment 
of  Illegal  Drug  and  Alcohol  Use  Among 
Juveniles 

$150,000 

The  purpose  of  this  program  is  to 
provide  communities  with  the  necessary 
skills  and  information  to  adopt  and 
implement  promising  approadies  for  the 
prevention,  bitervention  and  treatment 
of  dotniic  Juvenile  drug  and  alcohol 
abuse.  Under  this  program,  an 
assessment  of  promising  prevention, 
intervention,  treatment  and  aftercare 
programs  has  been  completed.  Several 
components  of  program  modeb  for  each 
category  have  been  completed,  as  well 
as  the  niated  training  and  t*rhnir.ai 
assistance  materials.  The  additional 
funding  In  Fiscal  Year  1901  will  permit 
the  completion  of  all  the  components  for 
die  reflective  oommunity-besed  models 
and  the  related  training  and  tedmical 
assistanoe.  If  funds  can  be  obtained 
bom  otiier  Federal  agendes,  OJJDP  will 
proceed  to  test  the  models. 


8240 


I 
Ftdfri  Ragtotat  /  VoL  56.  No.  31  /  Thursday.  February  14.  1991  /  Noticet 


Retaarch  on  tba  Cauaat  and  Corralatat 
of  Delinquency  and  Non-Oelinquency 

fUOCMXn 

TUa  longitudinal  cohort  study  by 
three  coordinated  proiecta.  now  in  its 
fifth  and  echedulea  final  year,  haa  been 
directed  to  improving  the  knowledge 
base  regarding  positive,  delinauent  or 
drug  using  behaviors  of  hiveniles  in  the 
context  of  the  family,  school  and  the 
individual  Factors  will  be  identified 
that  promote,  as  well  as  inhibit. 
Involvement  in  delinquency,  leading  to 
effective  design  of  intervenUon 
activities.  A  summary  report  is  planned 
for  use  by  program  developers  and 
operationaJ  leaders. 

Drug  Testing 


Testing  within  the  criminal  justice 
system  can  serve  as  an  'early  warning 
system'  that  provides  another  method  of 
keeping  offenders  in  check  while  they 
are  oa  pretrial  or  post-conviction 
release.  Moreover,  random,  mandatory 
drug  tests,  coupled  with  certain 

Gnalties,  create  a  powerful  incentive 
r  those  under  correctional 
supervision— a  high  risk  group— to  get 
off  and  stay  off  drugs."  National  Dnig 
Control  Strategy,  January,  1990. 

O/P  Policy  Statement 

Drug  testina  should  be  a  part  of  each 
component  of  the  criminal  justice 
system.  Drug  testing  is  a  critical 
deterrent  in  the  Nation's  drug  war. 
Research  has  shown  that  those  who  use 
drugs  are  most  likely  to  end  up  being 
involved  in  criminal  activity.  The  Office 
of  lustice  Programs  Drug  Testing 
activities  focus  on  pre-  and  post- 
adjudicatory  screening  to  assist  criminal 
justice  offldals  in  malting  decisions 
regarding  confinement.  <Usposition  and 
referral  decisions.  Through  the  Drug 
testing  programs.  OJP  plans  to  provide 
policy  makers  at  the  state  and  local 
levels  with  information  to  enable  and 
encourage  them  to  incorporate  testing  in 
all  aspects  of  the  criminal  and  juvenile 
justice  systems. 

Continuations 

Drug  Control 

$50,000 

This  interagency  agreement  with  the 
Department  of  Education  supports 
developing,  implementing,  and 
evaluating  a  comprehensive  drug 
information/rehabilitation  training 
program  for  counselors  of  State 
vocational  rehabilitation  agencies.  The 
goal  of  this  program  is  to  enhance 
referrals  and.  ultimately,  to  employ 
eligible  youths,  ages  14-18.  who  have 


been  drug  dependent  This  program  is  in 
response  to  Resident  Bush's  "War  on 
Drugs"  and  the  prevailing  interest  to  be 
proactive  in  rehabilitating  youth  with  a 
history  of  drug  deqpendency. 

Victims 

$1.728J00 

"We  must  ensure  that  crime  victims 
receive  our  special  attention  and  that 
the  combined  efforts  of  concerned 
citizens,  lawmakers,  and  criminal  justice 
personnel  help  to  improve  and  expand 
services  for  them."  Ftesident  Bush.  April 
12. 1960  (Proclamation  585»— Crime 
Victims  Week.  1080). 

O/P  Policy  Statement 

The  criminal  justice  system  should 
implement  policies  and  programs  to 
improve  services  to  crime  victims.  Much 
progress  has  been  made  in  recent  years 
to  assist  compensate  and  protect 
innocent  victims  of  crime.  However, 
much  more  needs  to  be  done.  OJP  is 
committed  to  helping  crime  victims  and 
improving  the  responsiveness  of  juvenile 
Justice,  criminal  justice  and  victim 
service  systems.  This  year's  OJFs 
Program  Plan  focuses  on  victims  of 
Federal  crimes,  particularly  on  Indian 
reservations,  and  child  victims  of 
pornography,  prostitution  and  sexual 
exploitation  as  well  as  other  aspects  of 
victimization.  Resources  will  be 
committed  to  training  law  enforcement 
officers,  prosecutors  and  other  criminal 
justice  personnel  on  woridng  with 
innocent  victims  of  crime. 

Continuations 

Advocacy  for  Abused  and  Neglected 
Children 

$75a000 

The  National  Court  Appointed  Special 
Advocates  Association  (NCASAA) 
provides  training  and  technical 
assistance  to  local  and  statewide 
programs.  It  assists  in  program 
development  advocates  for  the  best 
interest  of  abused  and  neglected 
children,  publicizes  the  CASA  concept 
which  helps  recruit  volunteers,  develops 
management  systems  and  standards  to 
improve  local  CASA  operations, 
provides  a  resource  library  and  resource 
services,  gathers  and  publishes 
information  about  the  needs  of  the 
CASA  network  and  operation,  develops 
cooperative  relationships  with  other 
national  and  regional  organizations,  and 
performs  a  variety  of  related  services  in 
furtherance  of  its  goal  of  assuring  that 
every  child  who  nuBeds  one  has  a  CASA. 
There  are  now  412  CASA  programs  in  47 
States,  with  15,000  volunteera.  There  are 
twelve  statewide  programs  mandated 
and  state-funded,  and  23  state 


associations  and  networks  offering 
support  services  to  their  state's  program. 
NCASAA  is  the  only  national 
oiganlzatioa  whose  sole  purpose  is  to 
expand  the  quantity  and  quality  of 
CASA  programs  in  the  United  States. 

Permanent  Families  for  Abused  and 
Neglected  Children 

$225,000 

This  is  a  national  project  to  prevent 
unnecessary  foster  care  placement  of 
abused  and  neglected  childran.  to 
reunify  the  families  of  childran  already 
in  care,  and  to  ensure  permanent 
adoptive  homes  when  reunification  is 
impossible.  The  purpose  of  this  project 
is  to  ensure  that  foster  care  is  utilized 
only  as  a  last  resort  and  temporary 
solution  for  children.  Accordingly,  the 
project  is  designed  to  ensure  that 
government's  responsibility  to  children 
in  foster  care  is  duly  acknowledged  by 
all  appropriate  disciplines.  The  project 
will  continue  to  call  upon  judges,  social 
service  personnel  citizen  volunteera, 
attorneys,  and  othera  to  recognize  and 
resolve  the  problems  of  children  in 
foster  care.  Project  activities  include 
national  training  programs  for  judges, 
social  service  personnel  citizen 
volunteera  and  othera  in  the  Reasonable 
Efforts  Provision  of  Public  Law  96-272, 
training  in  selected  Lead  States,  and 
development  of  model  questions  to 
guide  risk  assessment 

Victims  and  Witnesses  Development 
Program 

$100,000      j 

This  project  alms  to  help  local 
juvenile  justice  agencies  and  other 
human  service  providera  develop  model 
programs  and  services  for  victims  and 
witnesses  of  juvenile  crime. 
Developmental  materials,  such  as  an 
assessment  report  policies  and 
procedures  manual  and  training 
curriculum  have  been  developed.  In  the 
next  funding  phase,  the  model  program 
will  be  tested  in  four  sites.  The  sites  will 
receive  training  and  technical  assistance 
and  on-site  monitoring  visits  by  the 
technical  assistance  provider.  The  sites 
will  provide  case-load  data  on  their 
clients,  services  and  implementation 
experiences  across  sites.  The  data,  in 
combination  with  the  Information 
collected  during  the  monitoring  visits, 
will  comprise  a  process  evaluation  of 
the  program. 

The  Investigation  and  Prosecution  of 
Child  Abuse 

$650,000 

This  program  is  designed  to  provide 
training  and  technical  assistance  to 
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prosecutora  and  related  professionals  on 
the  issue  of  child  abuse  prosecution 
issues. 

InformatioD  Systems,  Support  and 
Statistics 

$1,908,508 

"The  President  urged  States  to  transfer 
criminal  history  con\fiction.  sentencing,  and 
other  case  disposition  records  to  the  proper 
Federal  authorities.  He  also  directed  the 
Attorney  General  to  reconunend  additional 
improvements  in  the  criminal  records  data 
system.  The  quality  of  criminal  history  data  is 
a  critical  factor  in  crime  control  and 
prevention."  The  White  House,  Office  of  the 
Press  Secretary  (Combating  Violent  Crime 
Fact  Sheet.  May  15, 1989). 

OJP  Policy  Statement 

Criminal  justice  agencies  should  use 
acciuate,  comprehensive  and  timely 
information  in  developing  policies  and 
allocating  resources  to  prevent  and 
control  illegal  drugs.  Office  of  Justice 
Programs  Information  Systems,  Support 
and  Statistics'  activities  focus  on  the 
collection  and  analysis  of  criminal  and 
juvenile  justice  information  related  to 
serious  crime,  gang  activity,  illegal  drug 
use,  pre-  and  post-adjudication 
incarceration,  criminal  history  and 
system-wide  service  response 
effectiveness.  Improvement  of  criminal 
history  information  systems  within  the 
States  to  enhance  reporting  and  access 
to  accwate  and  complete  criminal 
history  data  is  a  primary  focus  of  this 
activity.  Statistical  research,  analysis, 
development  and  dissemination 
activities  are  used  to  Implement  this 
priority. 

Juvenile  Justice  Data  Resources 
$55,000 

This  program  will  address  the  need  to 
enhance  the  availability  of  juvenile 
justice  data  sets  and  to  enhance  OJpPs 
analytic  capability.  In  order  to  make  the 
data  more  widely  available,  this  project 
will  assure  that  data  are  underatandable 
and  accurate,  or  "clean."  This  project 
will  also  ensure  that  the  data  are  fully 
documented  to  be  of  use  to  researchera 
and  othera.  OJJDFs  computing 
capability  will  provide  the  basis  for 
cross  analysis  of  data  seta  and  add  to 
the  basic  knowledge  and  underetanding 
necessary  for  improved  policy  decisions. 
Improved  computer  capabilities  will 
give  OJJDP  access  to  past  data  seta  thus 
permitting  the  study  of  trends.  Computer 
access  will  also  support  the  Fellowship 
Program,  which  is  likely  to  involve  data 
analysis. 


National  Juvenile  Court  Data  Archive 

$615,135 

The  purpose  of  this  program  is  to 
collect  process,  analyze,  and 
disseminate  available  data  concerning 
cases  handled  by  the  nation's  juvenile 
courts.  The  Archive  provides  direct 
assistance  to  jurisdictions  in  analyzing 
their  juvenile  court  data,  yielding  better 
case  flow  management  and  more 
effective  allocation  of  resources.  The 
Archive  will  address  the  collection  and 
analysis  of  data  that  can  be  obtained 
from  the  reporting  jurisdictions  which 
involve  gang-related  offenses  and 
minority  offenders  within  the  court 
system,  in  terms  of  resources  expended 
and  the  types  of  dispositions,  such  as 
intermediate  sanctions. 

Children  in  Custody  Census 

$300,000  ° 

This  biennial  census  of  public  and 
private  juvenile  detention  and 
correctional  facilities  is  conducted  by 
the  Census  Bureau  to  describe  the 
subject  facilities  in  terms  of  their 
resident  populations  as  well  as  their 
programs  and  physical  characteristics. 

Juveniles  Taken  Into  Custody 

$150,000 

This  continuing  statistical  program 
provides  an  annual  report  to  the 
Congress  containing  a  detailed  summary 
and  analysis  of  the  most  recent  data 
available  regarding  the  numbera  and 
characteristics  of  juveniles  taken  into 
custody  during  the  preceding  fiscal  year, 
including  data  on  ethnic  background 
and  gang  membership. 

Juvenile  Justice  Clearinghouse 
$788,461 

The  Clearinghouse  provides  support 
services  to  OJJDP  in  preparing  and 
disseminating  information  on  all  aspects 
of  juvenile  delinquency.  It  also  responds 
to  information  requests  from  the  juvenile 
justice  field. 

Cross-Cutting  Initiatives 

$4,271,848 

OJP  Policy  Statement 

Other  programs  to  be  funded  in  Fiscal 
Year  1991  by  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
focus  on  activities  that  support  the 
priority  programs,  but  do  not  fall 
squarely  within  the  OJP  priorities.  The 
emphasis  is  on  system  enhancement  in 
the  prevention,  intervention, 
adjudication  and  supervision  areas.  All 
of  the  agency  functions  are  represented: 
Research,  development  demonstration 
and  dissemination. 


New  Programs 
Fellowship  Program 
$350,000 

Acting  through  the  National  Institute 
for  Juvenile  Justice  and  Delinquency 
Prevention,  OJJDP  will  begin  a 
Fellowship  Pn^am  which  will  provide 
granta  of  varying  amounta  to  individuals 
for  independent  scholarly  study  in  the 
field  of  juvenile  delinquency  while  in 
residence  at  OJJDP.  The  areas  of  study 
may  include  developing  new  knowledge, 
evaluating  existing  or  proposed  juvenile 
justice  system  policies  and  practices,  or 
developing  state-of-the-art  information 
in  areas  specified  under  section  243(1]  of 
tiie  IJDP  Act  42  U.S.C.  5653(1). 

The  OJJDP  Fellowship  Program 
includes:  The  Visiting  Fellowship,  the 
Graduate  Research  Fellowship,  and  the 
Summer  Research  Fellowship.  Each 
fellowship  program  selection  will  be 
based  on  a  competitive  review  and 
evaluation  of  proposals  for  independent 
study  on  policy-relevant  issues  in  the 
juvenile  justice  field  that  are  closely 
coordinated  with  the  OJP  priority  areas. 
The  OJJDP  fellowship  are  open  to 
juvenile  justice  practitioners,  new 
Ph.D.s,  graduate  students,  and  senior 
researchera.  Each  fellowship  application 
will  be  expected  to  meet  the  criteria 
specified  in  the  procedures  and 
requirements  of  the  OJJDP  Fellowship 
Program.  Fellowships  will  vary  in  length 
and  amount. 

Field-Initiated  Programs 

$500,000 

OJJDP  is  proposing  a  program 
designed  to  increase  the  capacity  of 
state  and  local  governments,  public  and 
private  youth-serving  agencies,  and 
neighborhood  oiganizations  or 
community  groups  to  prevent 
delinquency,  develop  and  use 
alternatives  to  the  juvenile  justice 
system,  and  improve  the  administration 
of  juvenile  justice.  This  program  will 
provide  competitive  awards  to 
practitioners,  policy  makers  and 
researchers  who  have  innovative  ideas 
to  address  areas  that  do  not  fall  within 
the  scope  of  other  Fiscal  Year  1991  grant 
programs  funded  by  OJJDP.  The  award 
of  these  granta  will  be  closely 
coordinated  with  the  Assistant  Attorney 
General  of  the  Office  of  Justice 
Programs.  Any  grant  funded  under  this 
program  will  follow  a  regular  review 
cycle  of  concept  paper,  proposal 
application,  peer  review,  and 
competitive  selection. 
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Comparative  Research  on  Recidivism 
Reduction  in  Juvenile  Delinquency  and 
Substance  Abuse  Traatment  Programs 

tZSO.000 

This  research  program  wHl  consist  of 
a  special  study  of  Juvenile  delinquency 
and  substance  abuse  treatment 
programs.  Programs  which  faiclude 
instruction  in  strong  ethical  and  moral 
values  such  as  honesty,  integrity, 
respect  for  authority,  and  responsibility 
for  one's  actions  will  be  examined  and 
compared  with  programs  lacking  or  with 
mfaior  inclusion  of  diis  component 
Public  and  private  programs  will  be 
indoded  in  the  study  and  exemplary 
programs  will  be  identified. 

Technical  Assistance  to  the  States 

$1,006,000 

The  purpose  of  this  project  is  to 
provide  assistance  to  States  in 
developing  and  implementing 
comprehensive  plans  for  the  use  of  JJDP 
formula  grant  fimds,  including 
assistance  in  achieving  compliance  with 
the  mandates  of  the  I]W  Act 

Contlnuatioas 

Research  on  the  Juvenile  Justice 
Systems  in  American  Indian  and 
Alaskan  Native  Communities 

$425,000 

This  study  will  describe  the  Juvenile 
justice  systems  and  procedures  and 
particularly  the  treatment  of  accused 
juveniles  in  American  Indian  and 
Alaskan  Native  communities  which 
have  law  enforcement  functions.  It  will 
also  determine  the  amount  of  financial 
resources  available  to  support 
community-based  alternatives  to 
incarceration.  Hnally,  it  will  study  the 
extent  to  which  deinstitutionalization  of 
status  offenders  and  removal  of 
juveniles  from  adult  secure  institutions 
are  achieved. 

Insular  Area  Support 

$355,000 

The  purpose  of  this  program  is  to 
provide  supplemental  financial  support 
to  the  Vir^  Islands,  Guam.  American 
Samoa.  Palau  and  the  Commonwealth  of 
the  Northern  Mariana  Islands  in 
accordance  with  Section  224  of  the  JJDP 
Act 

Non-Participating  State  Initiative 

$325,000 

The  purpose  of  diis  program  is  to 
make  funds  available  to  non- 
participating  States  in  accocdance  with 
section  223(d)  of  the  JJDP  Act 


OJJDP  Technical  Assistance  Support 
Contract 

$561,646 

The  purpose  of  this  project  is  to 
provide  technical  assistance  and 
support  to  OJJDP,  the  National  Institute 
for  Juvenile  Justice  and  Delinquency 
Prevention,  OJJDP  grantees,  and  the 
Coordinating  Council  on  Juvenile  Justice 
and  Delinquency  Prevention  in  all 
research,  program  development 
evaluation,  training,  and  research 
activities. 

National  Coalition  of  State  Juvenile 
Justice  Advisory  Groups 

$5oaooo 

The  National  Coalition  of  State 
Juvenile  Justice  and  Delinquency 
Prevention  Advisory  Groups  was 
established  in  1963  as  an  organization 
that  would  support  and  facilitate  the 
purposes  and  functions  of  state  juvenile 
justice  and  delinquency  prevention 
groups.  In  1964  Congress  also  required 
tile  National  Coalition  to  prepare  and 
submit  an  Annual  Report  to  tiie 
President  the  Congress  and  the  OJJDP 
Administrator  tiiat  reviews  Federal 
policies  regarding  juvenile  justice  and 
delinquency  prevention.  The  coalition  is 
also  authorized  to  disseminate 
information,  data,  standards,  and 
advanced  techniques. 

Discussion  of  Comments 

OJPP  published  its  proposed 
Comprehensive  Plan  for  Fiscal  Year 
1901  in  the  Federal  Register  on 
November  28,  I960,  for  a  45-day  period 
of  public  comment  The  Office  received 
66  letters  commenting  on  the  proposed 
plan.  All  comments  have  been 
considered  in  the  development  of  this 
Final  Comprehensive  Plan  for  Fiscal 
Year  1991. 

The  majority  of  the  letten  OJJDP 
received  provided  positive  comments 
about  the  overall  plan  or  its  programs. 
Among  the  program  areas  that  received 
the  most  interest  and  support  were 
OJJDFs  Law-Related  Education  Program 
and  planned  funding  initiatives  to 
promote  literacy  through  intensive, 
systematic  phonics. 

The  following  is  a  summary  of  the 
substantive  comments  and  the 
responses  by  OJJDP. 

1.  Comment  ^ght  respondents 
representing  law  enforcement  agencies 
across  the  country  expressed  concern 
that  the  plan  did  not  include  the 
National  Gang  Information  Center 
project  which  OJJDP  had  included,  but 
did  not  fund,  under  its  Fiscal  Year  1900 
plan.  These  respondents  emphasized  the 
need  for  a  national  information 


exchange  to  help  jurisdictions  develop 
effective  gang  programs  and  strategies. 

Response:  OJPP  agrees  with 
respondents  ui^ing  an  OJJDP-sponsored 
information  exdumge  on  the  juvenile 
gang  topic.  OJJDP  has  taken  steps  to 
establish  a  National  Juvenile  Gang 
Clearinghouse  within  the  existing 
Juvenile  Justice  Clearinghouse  at  the 
National  Criminal  Justice  Reference 
Service.  The  National  Juvenile  Gang 
Clearinghouse  has  three  objectives: 

(1)  To  gather  and  disseminate  current 
information  on  model  programs  for 
combatting  violent  juvenile  gangs: 

(2)  To  gather  and  disseminate  current 
statistics  and  descriptive  information 
on  violent  juvenile  gangs;  and 

(3)  To  assist  in  the  coordination  of 
Federal,  State  and  local  gang  program 
development  training  and  technical 
assistance  efforts  by  providing 
information  to  the  field  on  relevant 
programs  and  activities. 

2.  Comment  While  the  Office 
received  many  supportive  comments  on 
its  planned  initiative  to  improve  literacy 
training  in  juvenile  correctional 
facilities,  one  respondent  cited  a  need 
for  more  improveid  special  education  in 
regional  areas,  and  more  extensive 
programs. 

Response:  In  1990  OJJDP  funded  a 
major  project  to  investigate  the 
conditions  of  confinement  in  Juvenile 
detention  and  correctional  facilities. 
OJJDP  expects  the  project  to  provide 
information  on  the  education  needs  of 
juveniles  in  correctional  facilities.  In 
addition,  OJJ£M>  is  completing  an 
assessment  of  the  status  of  literacy 
training  in  juvenile  corrections. 

3.  Comment  One  respondent  urged 
OJJDP  to  fund  research  and  program 
development  activities  for  those 
children  in  grades  7-12  who  are  at  risk 
but  not  yet  incarcerated. 

Response:  OJJDP's  longitudinal  cohort 
study  (Causes  and  Correlates  of  Juvenile 
Delinquency)  which  is  being  conducted 
in  Uvee  cities,  is  in  its  fifth  and  final 
year  and  is  expected  to  produce 
excellent  information  on  family  and 
home  environment  school  and 
delinquent  behavior.  We  expect  that  this 
study  will  provide  a  more  complete 
understanding  of  the  determinants  of 
both  delinquent  and  non-delinquent 
behavior. 

4.  Comment  Several  respondents 
recommended  that  OJPP  expand  its 
literacy  programming  to  12-17-year-old 
youth  to  he^  prevent  delinquency.  The 
recommendations  included  developing  a 
literacy  curriculum,  strengthening 
families,  reaching  youth  who  have 
dropped  out  of  sdiooL  and  conducting 
comparative  research  on  the  use  of 


Federal  Register  /  Vol.  56,  No.  31  /  Thursday,  February  14.  1991  /  Noticea 6243 


moral  and  ethical  values  in 
programming. 

Response:  OJJDP  will  take  these 
recommendations  under  consideration 
as  we  develop  the  programs  identified  in 
the  plan. 

6.  Comment  One  respondent 
recommended  that  in  addition  to  family 
stivngthening,  OJJDFs  programs  should 
include  a  family  competence  dimension. 

Response:  Since  juveniles  are 
potential  parents.  OJJDP  agrees  that 
correctional  and  prevention  programs 
should  include  parenting  skills  wherever 
feasible.  Furthermore,  we  agree  that  to 
the  degree  possible,  the  family  should  be 
knowledgeable  and  involved  with 
treatment  programs  for  youth.  OJJDP 
will  include  these  program  elements  in 
current  and  future  programs. 

6.  Comment  One  respondent 
suggested  that  OJPP  include  research 
material  on  outcomes  of  out-of-home 
placement  as  a  part  of  training  for 
prosecutors  and  police  juvenile  unit 
chiefs. 

Response:  OJJDP  agrees  with  this 
suggestion.  In  fact,  such  material  is 
already  included  in  OJJDFs  Permanent 
Families  for  Abused  and  Neglected 
Children  program  which  provides 
training  and  technical  assistance  to 
judges:  the  National  Coundl  of  Juvenile 
and  Family  Court  Judges'  training  for 
judges  and  other  juvenile  justice  system 
representatives;  and  the  Office's  law 
enforcement  training  programs. 

7.  Comment  The  Office  received  a 
number  of  letters  commenting  on  the 
proposed  establishment  of  a  National 
Public/Private  Child  and  Family 
Protection  Law  Center.  Several 
endorsed  the  concept  and  some 
questioned  the  appropriateness  of  the 
Federal  government's  role  in  addressing 
this  important  issue. 

Response:  The  Office  takes  careful 
note  of  these  comments  and  appreciates 
the  constructive  suggestions  submitted. 
The  issues  of  child  sexual  exploitation, 
child  pornography  and  child  prostitution 
generate  strong  views  on  the  part  of  the 
public.  Thus,  OJPP  has  determined  that 
we  can  better  address  these  issues  by 
working  with  the  Child  Exploitation  and 
Obscenity  Section  of  the  Department  of 
Justice's  Criminal  Division  rather  than 
by  the  establishment  of  a  National  Law 
Center. 

8.  Comment  One  respondent 
commented  on  the  limitation  of  the  Boot 
Camps  initiative  to  nonviolent  offenders 
and  contended  that  boot  camp  programs 
should  serve  as  alternatives  to  long-term 
incarceration,  thereby  serving  more 
serious  and  violent  offendera. 

Response:  It  is  important  to  emphasize 
that  this  program  constitutes  an 
"intermediate  sanction"  (i.e.. 


punishment  less  severe  than  long-term 
institutionalization  but  more  severe  than 
immediate  supervised  release).  While 
the  program  has  broad  array  of 
academic  employment  and  treatment 
components  appropriate  to  a  variety  of 
offenders,  it  is  also  designed  to  ensure 
public  safety.  As  a  residt  the  juvenile 
boot  camp  program  should  not  target 
violent  or  serious  re];>eat  offenders 
deserving  long-term  institutionalization. 
The  guidelines  which  announced  the 
Boot  Camps  initiative  (July  12. 1990. 
Federal  Register  (55  FR  28718)) 
estabUshed  the  eligibility  criteria  for 
referred  youth  as  nonviolent  youth,  and 
26  applicants  have  responded  to  the 
initiative  with  programs  designed  to 
serve  that  population.  OJJDP  is  not  in  a 
position  to  alter  that  eligibility 
requirement 

9.  Comment  Another  respondent 
asserted  that  the  Boot  Camps  initiative 
should  not  only  contain  educational 
components,  but  should  also  emphasize 
educational  development  and  provide 
extensive  follow-up  with  a  structured 
program  for  youth  returning  to  their 
communities. 

Response:  OJJDP  agrees  with  this 
comment  In  the  announcement  for  the 
Boot  Camps  program,  OJJDP  emphasized 
the  academic  achievement  component  in 
not  only  the  goals  and  objectives 
sections,  but  in  each  phase  of  the  overall 
program's  operational  components.  As 
stated  in  Uie  Boot  Camps  Guidelines,  the 
approach  of  this  program  "requires  that 
existing  system  resources  (employment 
education,  drug  testing  and  treatment 
and  other  commimity  services)  be 
redeployed  and  coordinated  to  give 
priority  to  serving  program  youtii, 
particularly  as  they  move  into  the  third 
and  fourth  phases  of  the  program. 
Ehuing  these  phases,  all  services 
supported  by  the  project  service 
provider  must  be  coordinated  with  local 
community  services  for  program 
participants."  This  includes  educational 
and  aftercare  resources. 

10.  Comment  One  respondent 
recommended  that  the  area  of 
intermediate  sanctions  be  expanded  to 
include  funding  for  programs  focused  on 
remedial  education  and  vocational 
training  for  those  students  who  are 
multiple  grade  levels  behind  in  school, 
and  who,  in  all  probability,  will  not 
achieve  success  in  the  traditional 
environment 

Response:  The  Office  agrees  that 
much  more  needs  to  be  done  in  the 
areas  of  special  education,  correctional 
education,  vocational  education  and 
remedial  education  for  a  number  of 
youthful  offenders  who  are  performing 
well  below  the  meditm  math  and 
reading  levels  for  their  age. 


Although  the  plan  does  not 
specifically  address  remedial  education 
as  a  program  area,  it  does  include  a 
Juvenile  Corrections  Industries  Venture 
initiative  which  is  designed  to  impact 
vocational  and  remedial  education  for 
incarcerated  juveniles,  and  the  Boot 
Camps  program  which  will  also  focus  on 
remedial  education.  In  addition,  the 
Office  will  support  a  program  of  literacy 
training  for  incarcerated  youth  in  Fiscal 
Year  1991. 

11.  Comment  One  respondent 
recommended  that  the  Office  undertake 
a  major  effort  to  replicate  successful 
alternative  to  incarceration  projects, 
citing  such  proven  program  models  as 
"Homebuildere"  and  "Family  Ties." 

Response:  OJJDP  supports 
promulgation  of  alternatives  to 
incarceration  through  a  number  of 
programs  and  activities  (including 
research,  program  development  training 
and  technical  assistance)  in  such  areas 
as  intensive  probation,  aftercare  for 
delinquent  offenders,  and  programs  for 
status  offenders. 

12.  Comment  At  least  two 
respondents  pointed  out  that  OJJDP  has 
not  funded  programs  to  support  the 
improvement  of  legal  representation 
provisions  (e.g.,  representation  by  ' 
defense  counsel)  of  the  JJDP  Act 

Response:  While  OJJDP  has  not 
funded  programs  which  provide  for  the 
improvement  of  legal  representation  of 
juvenile  delinquents  and  status 
offenders  in  the  past  the  Office  has 
funded  advocacy  programs,  such  as  the 
Court  Appointed  Special  Advocates 
program,  which  focuses  on  abused  and 
neglected  children.  Limited  resources  do 
not  permit  OJJDP  to  support  funding 
improvement  of  legal  representation  for 
juvenile  delinquent  and  status  offenders 
during  Fiscal  Year  1991.  However, 
OJJDP  will  take  these  comments  under 
consideration  as  it  develops  programs 
for  implementation  in  Fiscal  Year  1992. 

13.  Comment  Many  respondents 
expressed  concern  that  OJJDP  program 
priorities  appear  to  be  driven  by  the 
Office  of  Justice  Programs  priorities, 
rather  than  the  priorities  of  the  JJDP  Act 

Response:  As  noted  in  the  Foreword 
of  the  Office  of  Justice  Programs  (OJP) 
Fiscal  Year  1991  Program  Plan,  the 
priorities  reflect  the  objectives  and  goals 
of  President  Bush's  National  Ehiig 
Control  Strategy  and  the  needs  of  the 
local  and  state  criminal  and  juvenile 
justice  agencies  as  identified  by  the 
respective  bureaus  within  OJP.  OJJDFs 
efforts  in  this  regard  are  detailed  in  the 
front  of  this  document  Under  no 
circumstances  are  the  priorities  and 
related  programs  inconsistent  with  the 
JJDP  Act  as  amended. 
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14.  Comment  Rmpondents  also 
cxpfBSMu  concent  that  tonw  pngnms 
funded  by  OJIDP  would  be  more 
appropriately  funded  by  agencies  that 
have  primary  furisdiction  over  the 
program  area.  For  example,  one 
respondent,  thou^  supportive  of  die 
Court  Appointed  Special  Advocates 
(CASA)  program,  suggested  diet 
because  the  program  serves  almost 
soMy  die  needs  of  abused  or  neglected 
youth,  other  agencies  with  a  primary 
focus  on  the  problems  of  such  youth 
should  Support  the  program  radier  than 
juvenile  justice  resources. 

Response:  While  it  can  be  argued  that 
some  programs  also  may  be 
appropriately  funded  by  agencies  with 
primary  jurisdiction  over  the  issue. 
Congress  has  in  many  cases  mandated 
or  authorized  the  funding  of  these 
programs  under  the  IJDP  Act 

15.  Comment  Another  respondent 
recommended  that  the  Office  include 
gang  intervention  programs  in  juvenile 
facilities  in  the  FlMal  Year  1991  plan. 

Response:  OJJDP  is  currently  hmding 
a  National  juvenile  Gang  Suppression 
and  Intervention  Program.  This  effort 
will  examine  the  impact  of  gang 
activities  in  juvenile  correctional 
settings. 

16.  Comment  One  respondent 
recommended  that  OJJDP  address  the 
issue  of  older,  serious  juvenile  offenders. 

Response:  The  Office  agrees  that 
older,  serious  juvenile  offenders  pose  an 
immediate  need  for  intervention. 
OJJDFs  programs  focus  on  serious 
juvenile  offenders  regardless  of  their 
ages.  However,  projects  like  the  Serious 
Habitual  Offender  Comprehensive 
Action  Program  (SHOCAP).  the  Juvenile 
Corrections  Industries  Venture  and  the 
Post-Adjudication  Intensive  Supervision 
Program  all  address  the  issue  of  older, 
serious  offenders.  The  Office  will  take 
this  recommendation  under 
consideration  as  we  develop  future 
programs. 

17.  Comment  One  respondent  urged 
the  OfHce  to  make  new  funding 
available  for  projects  that  address 
violent  adolescent  offenders,  juvenile 
substance  abusers,  and  juvenile  sex 
abusers. 

Response:  The  Rscal  Year  1991  plan 
does  propose  funds  for  technical 
assistance  and  training  on  drug  and 
alcohol  abuse  prevention  treatment  and 
intervention  programs.  The  Office  also 
addresses  violent  juvenile  offenders 
through  die  Serious  Habitual  Offender 
Comprehensive  Action  Program 
(SHOCAP),  die  Juvenile  Corrections 
Industries  Venture  program,  and  the 
Juvenile  Gang  Suppression  and 
Intervention  program.  Programming  for 
juvenile  sex  offenders  is  not  included  in 


the  Fiscal  Year  1991  plan.  However, 
OJJDP  win  consider  dils 
recommendation  In  planning  for  Fiscal 
Year  1992. 

18.  Comment  Another  respondent 
recommended  that  the  Community  Anti- 
Drug  Abuse  Technical  Assistance 
Voucher  Program  be  opened  to  juvenile 
justice  agencies  serving  committed 
juveniles. 

Response:  This  initiative  is  primarily 
designed  to  support  small, 
neighborhood-based  groups  working  in 
the  area  of  drug  abuse  prevention  and 
treatment  for  Ugh  risk  youth.  Committed 
youth  who  have  been  released  to  the 
community  in  an  aftercare  status  are 
eligible  to  receive  services  under  this 
program.  We  will  explore  the  possibility 
of  including  community-based  agencies 
that  provide  transitional  services  for 
youth  returning  from  placements. 

19.  Comment  OJJDP  received  one 
recommendation  to  consider  funding 
drug  and  alcohol  abuse  prevention  and 
treatment  demonstration  programs, 
including  programs  for  youth  in 
institutions  and  for  youth  making  the 
transition  from  institutions  back  to  the 
community. 

Response:  Although  OJJDP  will  not  be 
funding  demonstration  programs  on  drug 
and  alcohol  abuse  prevention, 
treatment,  and  aftercare,  the  Office  will 
be  funding  training  and  technical 
assistance  on  promising  drug  and 
alcohol  abuse  programs.  In  addition,  the 
plan  supports  further  development  of  an 
aftercare  program  that  will  focus  on  all 
transition  services,  including  drug  cmd 
alcohol  prevention  and  treatment. 

20.  Comment  One  respondent 
recommended  that  OJJDP  support 
programs  that  encourage  occupationally 
relevant  education  components 
including  a  curriculum  tiiat  teaches 
youthful  offenders  how  to  find  and  keep 
a  job  and  develop  a  strong  work  ethic. 

Response:  Limited  budget  resources 
for  Fiscal  Year  1991  prevent  OJJDP  from 
including  this  suggestion  in  the  plan. 
However,  the  Office  will  consider  the 
suggestion  during  the  Fiscal  Year  1992 
program  planning  process. 

21.  Comment  One  respondent 
proposed  that  a  national  information 
dissemination  and  technical  assistance 
component  be  added  to  the  National 
Juvenile  Firesetter/ Arson  Control  and 
Prevention  Program,  lliis  component 
would  produce  a  periodic  bulletin  or 
newsletter  to  "capture  new  innovations 
in  juvenile  firesetting  research,  training, 
and  service  delivery." 

Response:  We  agree  that  the  addition 
of  a  national  juvenile  ffresetter  bulletin 
would  be  a  valuable  tool  in  sustaining 
national  atiention  on  the  juvenile 
firesetting  problem,  and  keeping  the 


field  aware  of  state-of-the-art 
developments.  OJJDP  will  consider 
including  such  a  bulletin  in  the  Fiscal 
Year  1981  planning  for  the  National 
Juvenile  Firesetter /Arson  Control  and 
Prevention  Program. 

22.  Comment  One  respondent 
recommended  that  OIJIH>  advocate 
demonstration  programs  that  reflect  an 
interagency,  multindisciplinary 
correctional/ treatment  approadi. 

Response:  OJJDP  has  advocated  an 
interagency  and  multi-disciplinary,  as 
well  as  multi-jurisdictional  approach  in 
solving  many  juvenile  problems. 
Extending  these  approaches  to  include 
corrections/treatment  will  be  taken 
under  consideration. 

23.  Comment  Another  respondent 
suggested  that  promoting  variety  in 
testing  interventions  might  prove 
beneficial  to  policies  dealing  with  the 
treatment  of  delinquency  and  chemical 
addiction. 

Response:  The  Office  of  Justice 
Programs  Notice  of  Discretionary 
Programs  for  Fiscal  Year  1991,  which 
was  published  in  the  Federal  Register  on 
January  16, 1991,  includes  a  variety  of 
drug  intervention  programs.  Budget 
limitations  prevent  OJJDP  from  testing 
additional  drug  testing  programs. 

24.  Comment  One  respondent 
requested  that  OJJDP  consider 
supporting  two  proposed  programs 
designed  to  reach  youth  through 
television:  (1)  Televised  Teen  Talk 
Show — Constructive  Peer  Recognition, 
Promoting  Positive  Community  Support, 
and  (2)  Televised  Teen  Court- 
Constructive  Intervention,  Victim 
Restitution  and  Alternatives  to  Secure 
Detention. 

Response:  The  idea  of  reaching  youth 
through  television  has  merit,  and  such 
programs  could  allow  for  a  joint  venture 
between  the  educational  and  juvenile 
justice  systems,  and  community  groups. 
However,  private  sector  support  for 
such  productions  would  seem 
appropriate. 

25.  Comment  Many  respondents 
representing  state  interests  expressed 
concern  that  the  program  priorities 
arrayed  in  the  plan  do  not  reflect  the 
priorities/mandates  of  the  JJDP  Act 
Specifically,  respondents  indicated  that 
OJJDP  program  resources  should  not  be 
redirected  from  the  major  mandates  of 
the  JJDP  Act  to  other  juvenile  justice 
system  problems.  Respondents  also 
recommended  the  use  of  OJJDP 
discretionary  resources  to  support  the 
efforts  of  states  and  territories  to 
achieve  and  maintain  compliance  with 
the  major  mandates. 

Response:  To  date,  states  and 
territories  have  made  considerable 
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progress  in  achieving  compliance  with 
the  major  mandates.  Violations  of  the 
deinstitutionalization  of  status  offenders 
mandate  have  been  reduced  by  94 
percent.  Violations  of  the  separation 
and  removed  mandates  have  been 
reduced  by  78  and  72  percent, 
respectively. 

The  majority  of  OJJDFs  formula  grant 
resources  have  been  dedicated  to  the 
mandates  noted  in  the  legislation.  In 
addition,  considerable  discretionary 
resources  have  been  and  are  being  used 
to  direcUy  and  indirectly  support  the 
mandates  through  demonstration, 
training,  technical  assistance  as  well  as 
research  and  evaluation  efforts. 

Rather  than  advocate  a  substantial 
redirection  of  resources,  or  deemphasize 
the  major  mandates,  the  Fiscal  Year 
1991  plan  attempts  to  provide  a 
balanced  approach  to  achieving  the 
overall  goals  of  the  JJDP  Act. 

26.  Comment  Several  respondents 
expressed  concern  that  OJJDP  has  not 
provided  adequate  resources  and 
support  to  stated  for  addressing  the 
issue  of  overrepresentation  of  minority 
youth  in  secure  facilities,  and  expressed 
a  need  for  guidance  on  developing 
comprehensive  strategies  to  address  this 
issue. 

Response:  OJJDP  revised  its  Formula 
Grants  Regulation  (28  CFR  31)  in  August 
1989  to  implement  the  minority 
overrepresentation  provision  in  the  JJDP 
Act.  Subsequentiy,  die  Office  developed 
written  instructions  to  help  states 
implement  the  statutory  and  regulatory 
requirements,  and  later  sponsored  a 
national  training  workshop  for  state 
Juvenile  Justice  Specialists  and  State 
Advisory  Group  members.  OJJDP  also 
issued  a  literature  review  and 
information  manual  on  disproportionate 
minority  confinement  and  distributed  a 
technical  assistance  manual.  The 
manual  is  designed  to  address  basic 
problem  identification,  the  need  for 
comprehensive  assessment  issues 
encountered  during  implementation  of 
changes  in  legislation,  and  poUcies, 
procedures  and  practices. 


OJJDFs  Fiscal  Year  1991  plan 
contains  a  discretionary  grant  initiative 
that  will  help  jurisdictions  identify  the 
extent  and  nature  of  overrepresentation 
of  minorities  in  the  juvenile  justice 
system,  and  develop  methods  to  respond 
to  the  problem. 

The  Office  will  continue  to  provide 
resources  necessary  to  assist  states' 
efforts  in  addressing  this  issue. 

27.  Comment  Two  respondents 
representing  state  and  Native  American 
interests  expressed  concern  that  the 
Office  has  not  provided  adequate 
resources  and  support  to  states  and 
Indian  tribes  throiigh  the  Indian  Pass- 
through  requirement  provided  in  the 
1988  amendments.  One  respondent 
observed  that  the  method  used  to 
implement  the  pass-through  requirement 
formula  penalized  Native  Americans  in 
the  most  populous  states,  and  in  smaller 
states  reduced  the  already  modest  grant  . 
amounts  available  to  the  general 
population  of  youth  at  risk. 

Response:  OJJDP  is  conducting  a 
study  to  determine  the  status  of  juvenile 
justice  in  Indian  reservations  and  the 
amoimt  of  financial  resources  that  ese 
available  from  all  sources. 

28.  Comment  Four  respondents 
recommended  various  alternative 
approaches  to  the  manner  in  which 
OJPP  currendy  implements  the  Law- 
Related  Education  program  with  five 
national  organization  grantees.  These 
respondents  recommended  an  increase 
in  the  stipend  given  to  states 
participating  in  the  program. 

Response:  OJJDP  will  consider  each  of 
the  recommendations  when  reviewing 
the  annual  program  plan  of  the  five 
grantees  that  make  up  the  National 
Training  and  Dissemination  Program  for 
Law-Related  Education. 

29.  Comment  One  respondent 
recommended  that  mediation  and  crisis 
management  intervention  training  for 
juvenile  justice  practitioners  be  included 
within  the  scope  and  focus  of  law- 
related  education. 

Response:  Although  OJJDP  agrees 
there  is  a  need  for  such  training,  it  is  not 


a  function  of  the  OJJDP  law-related 
education  program.  OJJDP  will  support 
and  continue  the  piloting  of  law-related 
education  in  juvenile  justice  settings 
during  this  Fiscal  Year. 

30.  Comment  While  the  Office 
received  supportive  comments  regarding 
the  interagency  agreement  with  the 
National  Institute  of  Corrections  (NIC) 
to  provide  training  to  juvenile 
corrections  staff,  four  respondents 
recommended  that  the  program  address 
the  needs  of  juvenile  detention  training 
as  well 

Response:  The  language  of  the 
interagency  agreement  with  the  NIC  has 
been  modified  to  include  the  training 
needs  of  juvenile  detention.  The 
interagency  agreement  also  calls  for  a 
seven  member  review  committee,  at 
least  two  members  of  which  will 
represent  juvenile  detention. 

31.  Comment  One  respondent 
recommended  conducting  a  national 
needs  assessment  of  the  field  of  juvenile 
detention  and  corrections  services. 

Response:  OJJDFs  interagency 
agreement  with  the  NIC  includes  a 
national  needs  assessment  for  juvenile 
corrections  and  detention  training. 

32.  Comment  While  supporting  the 
training  interagency  agreement  with  the 
NIC,  one  respondent  recommended  that 
additional  funds  for  specialized  and 
regional  training  be  set  aside  to  handle 
unusual  or  specialized  training  needs. 

Response:  OJJDP  recognizes  that  the 
basic  academy  program  cannot  fulfill  all 
of  the  specialized  training  needs  in 
juvenile  corrections  and  detention.  The 
Office  will  respond  to  the  need  for 
specialized  training  and  technical 
assistance  in  the  continuation  of  the 
American  Correctional  Association 
grant  described  in  the  plan. 
Robert  W.  Sweet,  Jr.. 

Administrator,  Office  of  Juvenile  Justice  and 

Delinquency  Prevention. 

[FR  Doc.  91-3542  Filed  2-13-91;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  OEVELOPMENT 

Offtoe  Of  the  Aaeielant  Secretary  for 
PuMte  and  Indtan  Houeing 

24CFRPart966 

[Dedm  NuMbw  fl-90-1020;  Ff«-1164-0e] 

fUN  2S77-AA1t 

PuMte  Houatng  Leeee  and  Grievance 


R  OfBoe  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 
ACnwc  Proposed  rule. 

■UMMAWV:  HUD  proposes  to  amend 
public  housing  regulations  concerning 
public  housing  tenancy  and 
administrative  hearing  requirements. 
The  amendments  include  revisions  to 
reflect  statutory  changes. 

Under  the  proposed  amendments:  (1) 
A  lease  must  provide  that  certain  drug- 
related  or  other  criminal  activity  by 
public  housing  residents  is  grounds  for 
eviction;  (2)  a  State-law  notice  to  vacate 
may  run  concurrently  with  the  lease 
terminatioa  notice  required  by  Federal 
law.  (3)  a  housing  authority  must  notify 
a  tenant  of  the  reasons  for  a  proposed 
adverse  action:  (4)  before  a  grievance 
hearing  or  court  trial  concerning  an 
eviction,  a  housing  authority  must  allow 
a  tenant  to  examine  any  directly 
relevant  documents:  (5)  on  certain 
evictions  for  drug-related  or  other 
criminal  activity,  a  housing  authority  is 
not  required  to  offer  the  tenant  the 
opportunity  for  a  pre-eviction 
administrative  hearing  if  HUD  has 
determined  that  State  law  requires  a 
pre-eviction  due  process  hearing  in  court 
(known  as  a  "due  process 
determination'*):  (6)  on  certain  evictions 
for  drug-related  or  other  criminal 
activity,  a  housing  authority  may 
establish  an  exp€»dited  administrative 
grievance  procedure;  (7)  if  a  tenant  is 
evicted  tat  criminal  activity,  the  housing 
authority  must  notify  the  local  post 
office;  (8)  the  existence  or  nonexistence 
of  a  State-law  right  to  examination  of 
housing  authority  documents  is  removed 
from  HUD's  regulatory  definition  of  due 
process  elements  (and  is  therefore 
irrelevant  to  HUD's  due  process 
determination);  (9)  the  housing  authority 
may  appoint  an  impartial  hearing  officer 
either  by  a  method  approved  by  the 
majority  of  affected  tenants  or  by 
appointment  of  a  person  (who  may  be 
an  officer  or  employee  of  the  housing 
authority)  selected  as  required  under  the 
housing  authority's  hearing  procedure; 
(10)  when  a  housing  authority  has 


consented,  members  of  the  family  may 
use  the  unit  for  legal  profitmaking 
activities  incidental  to  primary  use  as  a 
residence. 

DATO:  Comment  due  date:  April  IS. 
1991. 

ADO  Willi.  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Cleric, 
Office  of  General  Counsel,  room  10276. 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
above  address. 

As  a  convenience  to  commenters.  the 
Rules  Docket  Clerk  will  accept  brief 
public  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  70e-'t337.  (This  is  not  a  toll-free 
niunber.)  Only  public  comments  of  sU  or 
fewer  total  pages  will  be  accepted  via 
FAX  transmittal  This  limitation  is 
necessary  in  order  to  assure  reasonable 
access  to  the  equipment  Comments  sent 
by  FAX  in  excess  of  six  pages  will  not 
be  accepted.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged, 
except  that  the  sender  may  request 
confirmation  of  receipt  by  calling  the 
Rules  Docket  Qerk  (voice  (202)  706- 
2064:  TDD  (202)  706-3250). 
PON  PURTNM INPOMIATION  CONTACT: 

Nancy  S.  Chisholm.  Director.  Policy 
Division.  Office  of  Management  and 
Policy,  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
SW..  Washington.  DC  204ia  telephone 
(202)  706-0713.  A  telecommunications 
device  for  deaf  persons  (TDD)  is 
available  at  (202)  708-030a  (These  are 
not  toll-free  telephone  numbers. 

SUPMCMEffTAflV  MTONMATION: 
Paperwork  Reduction 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1900.  No  person  may  be  subiected 
to  a  penalty  for  failure  to  comply  with 
these  information  collection 
requirements  until  they  have  been 
approved  and  assigned  an  OMB  control 
number.  The  OMB  control  number, 
when  assigned,  will  be  announced  by 
separate  notice  in  the  Federal  Register. 
Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  rule  are  estimated  to 
include  the  time  for  reviewing  the 


instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  below. 
Send  comments  regarding  this  burden 
estimate  or  aiiy  other  aspect  of  this ' 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the.Department  of  Housing  and  Urban 
Development  Rules  Docket  Clerk,  451 
Seventh  Street  SW.,  room  10276, 
Washington.  DC  20410;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Attention:  Desk  Officer  for  HUD. 
Washington.  DC  20503. 

Discussion  of  Proposed  Rule 

This  rulemaking  proposes  limited 
changes  to  the  public  housing  lease  and 
grievance  regulations.  These  regulations 
prescribe  provisions  which  must  be 
included  in  public  housing  leases  (24 
CFR  part  966.  subpart  A),  and 
requirements  governing  hearings  for 
public  housing  tenants  (24  CFR  subpart 
B).  This  is  a  new  rulemaking.  On 
February  15, 1989.  HUD  withdrew  a 
prior  rulemaking  for  amendment  of  the 
lease  and  grievance  regulations  (54  FR 
6686). 

The  present  lease  and  grievance 
regulations  were  adopted  in  1975.  The 
proposed  rule  includes  provisions  to 
reflect  statutory  amendments  of  lease 
and  hecuing  requirements  enacted  in 
1963  (Pub.  L  98-181, 11/30/83),  1988 
(Pub.  L  100-090. 11/18/68)  and  1990 
(Cranston-Gonzalez  National  Affordable 
Housing  Act  Pub.  L 101-625,  approved 
11/26/90).  (In  this  Preamble,  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  of  1990  is  referred  to  as 
"Cranston-Gonzalez".) 

The  regulation  also  contains  several 
other  changes  in  lease  and  hearing 
requirements,  including  technical 
amendments.  However,  the  present' 
rulemaking  is  not  a  comprehensive  re- 
write of  the  1975  lease  and  grievance 
regulation.  Most  provisions  are 
unchanged. 

Lease  Requirements  When  Charges  are 
Due 

1.  The  rule  now  provides  that 
maintenance  and  repair  charges  are  not 
due  until  the  second  month  after  a 
charge  is  "incurred".  The  amendment 
would  provide  that  such  charges  are  due 
the  first  day  of  the  month  which  occurs 
at  least  two  weeks  afier  the  PHA's 
written  notice  of  the  charges 
(5  966.4(b)(4)). 

The  present  rule  forces  an  undue 
delay  in  the  collection  of  legitimate  PHA 
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charges.  For  example,  a  charge  for 
damage  to  the  unit  which  is  incurred  on 
the  first  of  January  would  not  be  due 
until  the  first  day  of  March.  If  the  tenant 
fails  to  pay  when  due,  the  PHA  must 
give  thirty  days  additional  notice  to 
terminate  tenancy  for  this  reason.  HUD 
wishes  to  encourage  prompt  payment  by 
tenants  of  maintenance  or  repair 
charges  levied  by  a  PHA  in  accordance 
with  the  lease. 

The  PHA  must  notify  the  tenant  of 
charges  for  maintenance  or  repair  or  for 
consumption  of  excess  utilities.  Under 
the  proposed  amendment  the  PHA  must 
give  the  tenant  at  least  two  weeks 
notice  of  the  charges.  The  minimum 
notice  period  runs  from  PHA  notice  to 
the  tenant  of  the  proposed  charges, 
rather  than  from  the  occurrence  of  the 
event  (e.g.,  damage  to  the  unit)  which  is 
the  basis  for  the  charges. 

The  PHA  must  notify  the  tenant  of  the 
specific  grounds  for  a  proposed  adverse 
action  (S  966.4(e)(8)).  Such  notice  is 
required  by  section  6(k)(l)  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437d(k)(l)).  The  PHA's  assessment  of 
charges  for  maintenance,  repair  or 
excess  utility  consumption  is  an  adverse 
action.  The  rule  would  provide  that 
when  the  PHA  gives  the  tenant  notice  of 
such  charges  (under  S  968.4(b)(4]),  the 
notice  must  meet  the  requirements 
governing  a  notice  of  adverse  action 
(stated  in  S  966.4(e](8]).  Thus  the  notice 
of  PHA  charges  must  state  the  specific 
grounds  for  assessment  of  charges.  As 
under  the  present  rule,  the  tenant  may 
request  an  administrative  grievance 
hearing  to  challenge  the  PHA's  proposed 
determination  of  charges  to  the  tenant. 

Occupancy  of  Leased  Unit 

2.  With  the  PHA's  consent  the  tenant 
may  use  the  unit  for  care  of  foster 
children,  or  may  allow  a  non  family 
member  to  reside  in  the  unit  to  provide 
live-in  care  for  a  disabled  family 
member.  The  rule  would  be  revised  to 
provide  that  the  PHA's  consent  shall  not 
be  unreasonably  withheld 
(5  966.4(d)(2)). 

The  amendment  would  substitute  the 
term  "live-in  aide"  for  "live-in  care",  for 
consistency  with  another  regulation  (24 
CFR  912.2)  which  defines  authority  for 
such  occupancy.  The  amendment  would 
also  incorporate  in  the  lease  and 
grievance  rule  the  definition  of  live-in 
aide  at  S  912.2: 

A  peraon  who  resides  with  an  elderly, 
disabled  or  handicapped  person  and 
who: 

(i)  Is  determined  to  be  essential  to  the 
care  and  well  being  of  the  person; 

(ii)  Is  not  obligated  for  support  of  the 
person;  and 


(iii)  Would  not  be  living  in  the  unit 
except  to  provide  the  necessary 
supporting  services.  ' 

3.  At  several  points,  the  lease  deals 
with  the  rights  and  obligations  of  the 
tenant  concerning  persons  on  the  leased 
premises  at  the  invitation  or  consent  of 
the  family.  Provisions  on  this  subject  are 
variously  framed  in  the  current  rule. 
This  rulemaking  will  also  add  a  new 
provision  prohibiting  drug-related  or 
other  criminal  activity  by  a  guest  of  the 
family.  For  uniformity  of  vocabulary, 
and  to  specify  that  these  various 
provisions  all  refer  to  the  same  class  of 
persons,  the  rule  adds  a  definition  of  the 
term  "guest"  (§  966.4(d)(1)): 

A  person  on  the  leased  premises  with  the 
consent  of  a  household  member. 

This  new  definition  covers  a  person  in 
the  unit  with  the  family's  consent  llie 
tenant  is  responsible  for  the  behavior  of 
family  guests  in  the  leased  unit  and 
project  For  this  purpose,  the  family 
must  answer  for  the  behavior  of  guests 
on  the  premises  by  invitation  of  any 
family  member,  not  just  guests  of  the 
named  lessee. 

4.  The  lease  grants  the  tenant  the  right 
to  exclusive  use  and  occupancy  of  the 
leased  premises.  The  rule  would  be 
amended  to  specify  that  this  right  only 
permits  occupancy  by  members  of  the 
household  authorized  to  reside  in  the 
unit  in  accordance  with  the  lease 

[\  g66.4(d)(l)).  Members  of  the 
household  are  identified  in  the  lease 
(S  966.4(a)(2]  and  9  966.4(f)(3)). 

5.  The  tenant's  right  to  use  and 
occupancy  of  the  unit  includes 
reasonable  accommodation  of 
household  guests.  As  noted  above,  the 
rule  adds  a  definition  of  the  term 
"guest". 

6.  The  rule  would  be  amended  to 
clarify  that  with  consent  of  the  PHA 
family  members  may  engage  in  a  limited 
business  activify  in  the  unit  where  the 
activity  does  not  preclude  or  hinder 
primary  use  of  the  unit  as  a  family 
dwelling.  The  rule  (S  966.4(d)(2]) 
provides  that 

With  the  consent  of  the  PHA, 
members  of  the  household  may  engage 
in  legal  profitmaking  activities  in  the 
dwelling  imit  where  the  VHA 
determines  that  such  activities  are 
incidental  to  primary  use  of  the  leased 
unit  for  residence  by  members  of  the 
household. 

Some  incidental  use  of  a  public 
housing  dwelling  unit  for  profit-making 
purposes  may  be  consistent  with  the 
primary  use  of  the  unit  as  a  family 
residence  in  accordance  with  the 
statutory  purposes  of  the  public  housing 
program.  For  example,  the  family  may 
earn  money  by  baby-sitting  or  by  care  of 


a  foster  child.  The  new  provision 
clarifies  the  authorify  for  incidental 
profit-making  activities  in  the  dwelling 
unit 

The  regulation  does  not  however, 
authorize  the  conversion  of  a  public 
housing  dwelling  unit  to  a  business  use, 
e.g..  by  changing  an  apartment  to  a  store 
or  office.  The  business  activify  must  not 
prevent  the  family  from  living  in  the 
unit  The  unit  must  remain  as  the  actual 
residence  of  the  family  members,  and 
the  profit-making  activify  must  be 
"incidental"  to  the  primary  residential 
use.  HUD  recognizes  that  in  marginal 
cases  the  determination  of  what  kinds  of 
activities  can  be  permitted,  and  to  what 
extent  may  be  difficult  and  will  require 
case-by-case  determination  by  the  PHA. 

Under  the  rule,  the  decision  whether 
to  permit  legal  profit-making  activities  in 
the  dwelling  use  rests  in  the 
administrative  discretion  of  the  PHA. 
The  family  may  not  engage  in  such 
activities  in  the  unit  unless  the  PHA  has 
given  its  specific  consent  The 
requirement  for  WHA  approval  is 
intended  to  assure  that  Oie  PHA  retains 
necessary  control  over  activities  which 
depart  from  the  primary  residential  use 
of  the  unit  These  activities  may  affect 
living  conditions  for  other  building 
residents  (e.g.,  because  of  noise  and 
traffic),  and  may  affect  physical 
condition  and  maintenance  of  the 
dwelling  unit 

Prohibition  of  Criminal  Activity 

7.  The  proposed  rule  would  implement 
statutory  provisions,  enacted  in  1988 
and  amended  in  1990,  which  confirm 
that  criminal  activify  by  members  of  the 
household,  guests,  or  other  persons 
under  the  tenant's  control,  is  grounds  for 
eviction. 

In  1988,  the  Congress  amended  the 
public  housing  statute  to  require  that  a 
PHA  must  use  leases  which  (1)  prohibit 
criminal  activity — including  drug-related 
criminal  activity — "on  or  near  public 
housing  premises",  and  (2)  provide  that 
such  criminal  activify  is  cause  for 
termination  of  tenancy  (5  5101,  Anti- 
Drug  Abuse  Act  of  1988,  Pub.  L  100-690 
(approved  November  18, 1988), 
amending  Section  6(1)  of  the  United 
States  Housing  Act  of  1937,  42  U.S.C. 
1437d(l)).  The  1988  law  defines  "drug- 
related  criminal  activify"  as : 

The  illegal  manufacture,  sale,  distribution, 
use,  or  possession  with  intent  to  manufacture, 
sell,  distribute  or  use,  of  a  controlled 
substance  (as  defined  in  Section  102  of  the 
Controlled  Substances  Act  {21  U.S.C.  802)). 

The  1968  provisions  were  recently 
amended  in  1990  by  section  504  of  Uie 
Cranston-Gonzalez  Affordable  Housing 
Act  ("Cranston-Gonzalez").  As  amended 
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the  law  now  states  diet  a  public  housing 
lease  must 

Provide  that  any  criminal  activity  that 
Ihraatraa  the  health,  safety,  or  right  to 
peaceful  eBloyment  of  the  premieee  by  other 
tenant*  or  any  drwg-felated  ertnulnal  activity 
on  or  neer  Mich  pieadsee.  engeged  fan  by  a 
pobUc  hooaiag  tenant  any  moBher  of  dw 
teoant't  hooaehotd.  or  any  gneet  or  other 
peraon  under  the  tenant's  control  ihall  be 
cause  for  tennination  of  tenancy  *  *  *  . 

The  Cranstcm-GoDzalez  amendmenta 
refine  the  statutory  definition  of  criminal 
activity  which  muat  be  explicitly  stated 
in  the  public  housing  lease  as  groimds 
for  termination  of  tenancy.  The  1968 
lease  proviaions  applied  to  any  criminal 
activity,  so  long  as  the  criminal  activity 
occurs  "on  or  near*'  public  hoiising 
premises.  The  1990  revisions,  however, 
applies  to  two  classes  of  criminal 
activity.  First,  the  new  provisions  apply 
to  any  crinunal  activity  which  is  a  threat 
to  health  or  safety  of  other  public 
housing  residents,  or  to  peaceful 
enjoyment  of  the  premises  by  the 
residents.  Activity  which  presents  such 
a  threat  is  grounds  for  termination  of 
tenancy,  without  regard  to  whether  the 
threat  occurs  on  or  near  the  premises. 
The  new  lease  requiremenU  also  apply 
to  "any"  diug-related  criminal  activity 
which  occurs  on  or  near  the  premises. 
On  an  eviction  for  drug-related  criminal 
activity,  there  is  no  necessity  for  the 
PHA  to  show  that  the  drug  activity 
threatens  health,  safety  or  quiet 
enjoyment  of  other  residents,  so  long  as 
there  is  drug-related  criminal  activity, 
and  the  activity  occurs  "on  or  near"  the 
premises. 

The  1900  law  retains  unchanged  a 
statutory  listing  of  the  classes  of  persons 
whose  criminal  activity  is  explicitly 
made  groimds  for  eviction  under  the 
lease.  The  lease  may  be  terminated  for 
criminal  activity  by  the  public  housing 
"tenant",  by  any  member  of  the 
household  or  by  any  guest  or  other 
person  under  the  tenant's  control.  The 
1990  taw  retains  also  the  statutory 
definition  of  "drug-related  criminal 
activity". 

The  present  rulemaking  will 
incorporate  the  statutory  lease 
requirementa  as  amended  in  1990.  For 
this  purpose,  the  statatory  requirements 
are  incorporated  into  die  existing 
structure  of  the  HUD  regulation,  the 
provisions  which  describe  the  tenant's 
obligations  are  amended 
(§  96e.4(f)(12)(i))  to  provide  that  the 
tenant  is  obligated: 

To  assure  that  the  tenant  any  member  of  the 
bouaehoid.  a  guest  or  another  person  under 
the  lenant'a  cootroL  ahall  not  engage  In  (i) 
any  criminal  activity  that  threatena  the 
health,  aafety.  or  ri|^t  to  peaceful  enjoyment 
of  public  housing  premisea  by  other  residents 


or.  (ii)  any  dnig-rriated  crindnal  activity  on 
or  near  auch  premisea.  Any  criminal  activity 
in  violation  of  tlie  preceding  aentence  ahall 
be  cause  for  termination  of  tenancy,  and  for 
eviction  from  tlie  unit 

This  new  provision  would  repUce  the 
current  regulatory  proviaion 
(S  966.4(fHl2))  which  obligates  the 
tenant  "to  refrain  from  illegal  or  other 
activity  which  impairs  the  physical  or 
social  environment  of  the  project". 

Under  Oie  lease  provisions  required 
by  law,  violation  of  the  prohibition  of 
drug-related  criminal  activity,  or  of  other 
criminal  activity  which  threatens  other 
residente'  health,  safety  or  right  to 
peaceful  enjoyment,  is  cause  for 
termination  of  tenancy.  The  rule 
currently  provides  (1 968.4(1)(1))  that  the 
PHA  may  only  terminate  or  refuse  to 
renew  the  lease  for  serious  or  repeated 
violation  of  material  terms  of  the  lease, 
or  for  other  good  cause.  In  1983,  a 
similar  standard  was  incorporated  in  the 
statute  (42  U.S.C  1437d(l)(4)).  The 
existing  rule  specifies  (S  966.4(1)(1))  that 
"failure  *  *  *  to  fulfill  the  tenant 
obligations  "(stated  in  f  96e.4(f)) 
constitutes  the  violation  of  a  material 
lease  term.  The  regulatory  statement  of 
tenant  obligations  under  the  lease  would 
be  amended  to  state  the  statutory 
prohibition  of  drug-related  criminal 
activity  and  other  criminal  activity 
which  threatens  safety  or  peaceful 
occupancy  by  other  tenants.  Therefore, 
violation  of  ttiia  prohibition  would  be  a 
violation  of  tenant  obligations,  and 
would  be  cause  for  termination  of 
tenancy. 

The  prohibition  of  criminal  activity,  as 
required  by  the  statute,  applies  to 
criminal  activity  by  the  public  housing 
tenant  (i.e.,  the  family  member  or 
members  who  execute  the  lease  with  the 
PHA).  by  any  other  member  of  the 
tenant  household,  or  by  a  guest  or  other 
person  under  the  tenant's  control  For 
this  purpose,  the  regutatory  definition  of 
the  term  "guest"  (§  966.4(d)(1))  (as 
described  in  section  3  above)  would  be 
applicable. 

Notice  to  Post  Office  of  Eviction  for 
Criminal  Activity 

Section  505  of  the  Cranston-Gonzalez 
National  Affordable  Housbig  Act 
(adding  new  section  6(n)  of  the  United 
States  Housing  Act  of  1937, 42  U.S.C. 
1437(n))  provides  that  a  PHA  must  notify 
the  local  post  office  if  an  individual  or 
family  is  evicted  for  criminal  activity, 
including  drug-related  criminal  activity. 
The  proposed  rule  would  implement  this 
new  statutory  requirement 
(5966.4(1X2)). 


Definition  of  Drug-Related  Criminal 
Activity 

In  section  6  of  the  U.S.  Housing  Act  of 
1937  (42  U.S.C  1437d,  as  amended  by 
Cranston-Gonzalez),  the  term  "drug- 
reUted  criminal  activity"  is  used  in 
statutory  provisions. 
— specifying  that  drug-related  criminal 
activity  is  grounds  for  termination  of 
tenancy  (42  U.S.C  1437d(l)(5)). 
— requiring  notice  to  the  post  office  of 
an  eviction  for  drug-related  criminal 
activity  (42  U.S.C  1437d(n)). 
— permitting  the  PHA  to  bypass  the 
administrative  grievance  process  on 
an  eviction  for  drug-related  criminal 
activity  (where  HUD  has  issued  a  due 
process  determination)  (42  U.S.C. 
1437d(k)). 

In  the  statute,  this  term  is  only  defined 
for  purposes  of  the  statement  of  grounds 
for  termination  of  tenancy  (U.S.  Housing 
Act  of  1937.  section  6(1);  42  U.&C. 
1437d(l)).  For  this  purpose,  "drug-related 
criminal  activity"  means: 

The  illegal  manufacture,  aale,  distribution, 
use,  or  poasession  with  Intent  to  manufacture, 
sell  distribute,  or  uae,  of  a  controlled 
aubatance  (aa  defined  in  aection  102  of  the 
Controlled  Subatancea  Act  (21  U.S.C  802)). 

Under  the  proposed  rule,  this 
definition  would  be  used  for  all 
purposes  of  the  lease  and  grievance  rule 
(9  966.4(f)(12)). 

Lease  Termination  Notice 

8.  The  rule  prescribes  minimum  notice 
periods  when  the  HiA  wanta  to 
terminate  a  tenant's  lease.  These 
regulatory  notice  requirements  were 
codified  by  the  Congress  in  1983  (Pub.  L 
98-181,  section  204, 42  U.S.G 
1437d(I)(3]).  Where  there  is  a  threat  to 
health  or  safety  of  other  tenants  or  PHA 
employees,  the  termination  notice 
period  must  be  for  a  "reasonable  time" 
under  the  circumstances,  but  no  specific 
minimum  notice  period  is  specified  in 
the  statute. 

In  this  rulemaking,  the  regulatory 
provision  on  PHA  notice  in  health  or 
safety  cases  (§  96e.40)(2)(U))  would  be 
modified  to  conform  more  closely  to  the 
language  of  the  1983  law.  The  change  is 
largely  editorial  and  does  not  change 
the  substance  of  the  notice  requirement 
However,  the  statute  and  revised 
regulation  include  a  new  provision 
which  specifies  that  "reasonable"  notice 
in  a  health-safety  case  need  never 
exceed  thirty  days.  Notice  may  be  less 
than  thirty  days  as  justified  "considering 
the  seriousness  of  the  situation"  which 
presento  a  threat  to  other  tenanta  or 
PHA  employees.  There  is  no  specified 
minimum  notice  period. 
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9.  State  eviction  laws  often  require  a 
landlord  to  serve  a  notice  to  vacate 
(sometimes  called  "notice  to  quit") 
before  commencing  a  court  action  to 
evict  the  tenant  Typically,  the  landlord 
can  only  commence  the  judicial  eviction 
action  after  service  and  completion  of 
the  notice  to  vacate. 

The  rule  would  be  amended  to  specify 
that  the  PHA  must  give  any  notice  to 
vacate  required  by  State  law.  A  State 
law  notice  to  vacate  may  run 
conciirrently  with  a  Federally-required 
notice  of  lease  termination 
(S  966.4(l)(3)(ii)).  However,  the  rule 
would  also  provide  that  when  the  PHA 
■  is  required  to  give  the  tenant  the 
opportunity  for  a  grievance  hearing 
concerning  a  lease  termination,  the  PHA 
may  not  issue  the  State-law  notice  to 
vacate  "until  the  time  for  the  tenant  to 
request  a  grievance  hearing  has  expired, 
and  (if  hearing  is  requested)  the 
grievance  process  has  been  completed" 
(§966.4n)(3)(i)). 

Federal  statutory  law  does  not 
prescribe  the  relationship  between  a 
Federal  lease  termination  notice,  and 
any  notice  to  vacate.required  by  a  State 
landlord-tenant  law.  However,  a  Federal 
court  [Staten  v.  Housing  Authority  of 
Pittsburgh,  et  al,  469  F.  Supp.  1013  (W.D. 
Penn.,  1979))  has  held  that  where  the 
PHA  is  required  to  give  the  opportunity 
for  a  grievance  hearing,  the  current 
lease  grievance  rule  does  not  permit 
issuance  of  the  State-law  notice  to 
vacate  until  expiration  of  the  Federal 
lease  termination  notice  period  and  of 
the  tenant's  opportunity  to  grieve. 

The  revision  proposed  in  this 
rulemaking  would  make  clear  that  the 
State  notice  may  be  issued  immediately 
if  the  tenant  is  not  entitled  to  a  PHA 
grievance  hearing,  or  as  soon  as  the 
opportimity  to  grieve  has  been  satisfied, 
liie  State  and  Federal  notice  periods 
may  run  concurrently  where  service  of 
the  State  notice  does  not  prejudice  the 
right  to  an  administrative  grievance 
hearing  when  required  by  Federal  law. 
Under  Federal  law,  a  PHA  is  not 
required  to  offer  a  tenant  the 
opportunity  for  a  PHA  grievance  hearing 
concerning  an  eviction  or  termination  of 
tenancy  if  HUD  determines  that  State 
law  makes  available  to  the  tenant  a  due 
process  hearing  in  court  prior  to  eviction 
from  the  unit.  "Thus,  if  HUD  has  made 
such  a  determination  respecting  the 
State  judicial  eviction  procedures  used 
by  the  PHA,  the  State  law  notice  to 
vacate  may  be  served  and  run  together 
with  the  Federally  required  notice  of 
lease  termination.  If  HUD  has  not  made 
such  a  determination,  but  the  tenant  has 
not  timely  requested  a  grievance  hearing 
on  the  PHA  termination  notice,  then  the 


PHA  may  serve  the  State  termination 
notice  (which  may  run  together  with  any 
time  remaining  on  the  Federal  notice  of 
lease  termination). 

A  requirement  for  a  two  notice 
system,  where  the  Federal  and  State 
notices  run  consecutively,  distorta  the 
respective  purposes  of  the  Federal  and 
State  notice  requirements.  For  example. 
Federal  law  requires  fourteen  days 
notice  of  lease  termination  for  non- 
payment of  rent — reflecting  the 
Congressional  judgment  that  two  weeks 
is  reasonable  notice  of  lease  termination 
for  non-payment  of  rent  State  law  may 
also  provide  a  two  week  notice  to 
vacate,  presumably  reflecting  a  similar 
legislative  judgment  However, 
consecutive  running  of  the  State  and 
Federal  notice  periods  would  result  in  a 
full  four  weeks'  notice  to  the  tenant- 
twice  the  length  of  notice  contemplated 
under  either  statutory  scheme. 

Section  966.58  of  the  present  rule 
provides  that  if  a  tenant  has  requested  a 
grievance  hearing,  and  the  hearing  is 
concluded  in  favor  of  the  PHA.  the  PHA 
must  serve  a  notice  to  vacate  before 
commencing  an  eviction  action  in  the 
State  court  The  rule  provides  that  a 
notice  to  vacate  may  not  be  issued  until 
the  PHA  hearing  decision  has  been 
given  to  the  grievant  These  provisions 
are  not  changed  in  this  rulemaking. 
However,  the  old  provisions  would  be 
complemented  by  new  provisions 
requiring  the  PHA  to  give  any  notice  to 
vacate  required  under  State  or  local  law 
(S  966.4(l)(3)(ii)).  The  new  provisions 
also  prohibit  the  PHA  from  issuing  the 
State  notice  so  long  as  the  tenant  is 
entitled  to  a  PHA  hearing  on  a  proposed 
lease  termination  ($  966.4(l)(3)(i)). 

Section  966.58  would  be  amended  by 
removing  the  provision  which  prescribes 
what  must  be  included  in  a  notice  to 
vacate  issued  after  tenant  has  lost  in  the 
grievance  hearing.  The  contents  and 
requirementa  of  the  State  notice  to 
vacate  are  more  properly  left  to 
determination  in  accordance  with  the 
State  law. 

The  rule  currently  provides  that  notice 
of  lease  termination  must  inform  a 
tenant  of  the  right  to  request  a  hearing  in 
accordance  with  the  PHA  grievance 
procedure  (now  at  fi  966.4(1)(3);  would  be 
redesignated  as  {  966.4(1](4]).  This 
provision  is  retained,  but  would  be 
amended  to  specify  that  such  notice  is 
required  when  the  PHA  is  required  to 
afford  opportunity  for  a  VHA  grievance 
hearing,  but  i^ot  otherwise. 

Right  of  Tenant  to  Examine  PHA 
Documents 

10.  Section  503(a]  of  Cranston- 
Gonzalez  (amending  section  6(k)  of  the 
United  States  Housing  Act  of  1937, 42 


U.S.C.  1437d(k))  granta  the  tenant  a  right 
to  pre-hearing  and  pre-trial  discovery  of 
PHA  documenta  directly  relevant  to  an 
eviction  or  termination.  The  rule  would 
be  amended  to  require  that  the  lease 
provide  that  the  tenant  has  a  right  to 
examine  PHA  doounents  directly 
relevant  to  a  termination  of  tenancy  or 
eviction  before  a  grievance  hearing  or 
court  trial  concerning  the  termination  of 
tenancy  or  eviction  (9  966.4(m)). 
Section  503(b)(2)  of  Cranston- 
Gonzalez  (adding  9  6(1)(6)  of  the  United 
States  Housing  Act  of  1937, 42  U.S.C 
1437d{l)(6))  provides  that  a  public 
housing  lease  must- 
Specify  that  with  respect  to  any  notice  of 
eviction  or  termination,  notwithstanding  any 
State  law,  a  public  housing  tenant  shall  be 
informed  of  the  opportunity,  prior  to  any 
hearing  or  trial  to  examine  any  relevant 
documents,  recorda  or  regulations  directly 
related  to  the  eviction  or  termination. 

Thus,  in  a  notice  of  termination  the 
tenant  must  be  notified  of  the  right  to 
examine  relevant  PHA  documents 
granted  by  section  503(a)  of  Cranston- 
Gonzalez.  To  implement  this 
requirement  the  rule  would  provide  thai 
a  notice  of  lease  termination: 

shall  inform  the  tenant  of  the  tenant's  right  to 
examine  PHA  documents  concerning  the 
terminati(«  of  tenancy  or  eviction 
(S  9e6.4{m)) 

As  a  sanction  for  violation  of  the 
tenant's  right  to  pre-hearing  or  pre-trial 
discovery  of  documents  in  the  tenant's 
file,  the  rule  provides  (9  966.4{m)}  that 
the  PHA  may  not  proceed  with  eviction: 

If  the  PHA  does  not  make  any  such  document 
available  for  examination  upon  request  by 
the  tenant  (in  accordance  with  the  regulatory 
requirements] 

Where  docimients  are  made  available 
for  examination,  the  tenant  may  copy 
the  documenta  at  the  tenant's  expense. 

Grievance  Procedures 

The  present  regulation  was 
promulgated  in  1975.  In  1983,  the 
Congress  passed  a  law  (42  U.S.C 
1437d(k))  which  requires  a  PHA  to 
establish  a  grievance  procedure  under 
which  a  public  housing  tenant  has  the 
opportunify  for  an  administrative 
grievance  hearing  on  any  proposed 
adverse  public  housing  agency  action. 
The  1983  law  states  what  elements  must 
be  included  in  a  PHA's  administrative 
grievance  procedure  and  describes 
circumstances  in  which  the  PHA  may 
bypass  the  administrative  hearing 
process  in  evicting  a  tenant. 

In  this  rule,  HUD  proposes  several 
amendmenta  of  the  grievance  procedure 
regulations  to  reflect  provisions  of  the 
1983  law. 
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Notice  of  Propoaed  Advene  Action 

11.  In  accordance  with  Section  6(k](l) 
of  die  United  States  Housing  Act  of  1837 
(42  U.S.C  l437d(kMl)).  the  tenant  must 
be  "advised  [under  the  PHA  grievance 
procedure]  of  the  specific  grounds  of  any 
proposed  adverse  public  housing  agency 
action".  No  such  notice  requirement  is 
included  in  die  present  lease  and 
grievance  regulation. 

To  implement  the  statutory 
requirement  for  PHA  notice  of  a 
proposed  adverse  action,  the  list  of  PHA 
responsibilities  under  the  lease  is 
amended  to  add  a  new  requirement  for 
the  PHA  to  notify  the  tenant  of  the 
specific  grounds  for  any  proposed 
adverse  action  by  the  PHA 
(S  96e.4(e)(8)).  The  rule  would  clarify 
that  such  adverse  action  includes,  but  is 
not  limited  to,  a  proposed  lease 
termination,  transfer  of  the  tenant  to 
another  unit  or  imposition  of  penalties 
for  late  payment  The  rule  would  also 
provide  that  when  the  PHA  is  required 
to  afford  the  tenant  the  opportunity  for  a 
grievance  hearing  on  a  proposed 
adverse  action,  the  PHA's  notice  to  the 
tenant  must  infonn  the  tenant  of  the 
right  to  request  a  grievance  hearing. 

Under  a  separate  provision  of  the 
regulation  (8  966.4{1){2))  the  PHA  must 
give  written  notice  of  lease  termination 
(as  required  by  Section  6(1)(3)  of  the 
United  States  Housing  Act  of  1937, 42 
U.S.C  1437d(l)(3))  (see  discussion  at 
sections  8  to  10  of  this  preamble).  The 
new  provision  requiring  the  PHA  to  give 
notice  of  a  proposed  adverse  action 
specifics  that  a  notice  of  lease 
termination  in  accordance  with  the 
regulation  also  constitutes  adequate 
notice  of  the  adverse  action.  Currently, 
the  role  provides  that  a  notice  of  lease 
termination  must  state  "reasons"  for  the 
termination  (i966.4(l){3):  to  be 
redesignated  as  S  966.4(1)(4)).  To  avoid 
possible  issues  as  to  whether  a  notice  of 
lease  termination  is  sufficiently  specific 
to  serve  as  a  notice  of  proposed  adverse 
action,  the  rule  is  amended  to  provide 
that  a  notice  of  lease  termination  must 
state  "specific  grounds"  for  termination, 
conforming  the  regulatory  standards 
governing  content  of  a  notice  of  lease 
termination  and  of  a  notice  of  proposed 
adverse  action. 

Grievance  Exclusion 

12.  Section  6(k)  of  the  United  States 
Housing  Act  of  1937  (42  UAC  1437d(k)) 
allows  a  PHA  to  go  directly  to  State 
court  to  evict  a  tenant  where  HUD  has 
determined  that  State  law  requires  a  due 
process  judicial  hearing  before  the 
tenant  is  evicted  Otherwise,  the  PHA 
must  first  give  the  tenant  access  to  the 


PHA's  administrative  grievance 
procedure. 

Section  6(k)  was  first  enacted  in  1983. 
and  was  recently  amended  by  section 
503(a)  of  Cranston-Gonzalez.  As 
amended,  section  6(k)  provides  that 

For  any  grievance  concerning  an  eviction  or 
tenninatioa  of  tenancy  that  involves  any 
criminal  activity  that  tfareatana  the  liealth. 
safety,  or  right  to  peaceful  enjoyment  of  the 
premises  of  other  tenants  or  employees  of  the 
public  housing  agency  or  any  drug-related 
criminal  activity  on  or  near  such  premises, 
the  [public  housing]  agency  may  *  *  * 
exclude  from  its  grievance  procedure  any 
such  grievance  in  any  Jurisdiction  which 
requires  that  prior  to  eviction  a  tenant  be 
given  a  hearing  in  court  which  the  Secretary 
determines  provides  the  basic  elements  of 
due  process  (which  the  Secretary  shall 
establish  by  rule  under  section  553  of  title  5. 
United  States  code  [providing  for  notice  and 
comment  rulemaking).  Such  elements  of  due 
process  shall  not  include  a  requirement  that 
the  tenant  be  provided  an  opportunity  to 
examine  relevant  docmnents  within  the 
possession  of  the  public  housing  agency. 

The  lease  and  grievance  rule  has  not 
been  fundamentally  amended  since 
promulgation  in  1975.  Thus  the  current 
rule  does  not  conform  to  section  6(k) 
under  the  1983  law  (or  the  Cranston- 
Gonzalez  revisions  of  the  1983  law).  In 
particular,  the  present  rule  does  not 
refer  to  the  statutory  authority  for  a 
PHA  to  bypass  the  grievance  hearing 
procedures  only  where  the  "Secretary 
determines"  that  law  of  the  jurisdiction 
provides  "the  basic  elements  of  due 
process". 

Definition  of  Due  Process  Elements 

The  current  rule  contains  a  definition 
of  the  "elements  of  due  process" 
(S  966.51(a)).  This  definition  is  used  by 
HUD  in  determining  whether  State  law 
meets  the  elements  of  due  process. 
Pursuant  to  the  section  6(k)  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437d(k)),  such  a  determination 
by  HUD  removes  the  Federal 
requirement  for  a  PHA  to  afford  the 
opportunity  for  a  pre-eviction 
administrative  grievance  hearing. 

Cranston-Gonzalez  provides  that 
HUD  define  what  constitutes  the  "basic 
elements  of  due  process"  through  a 
notice  and  comment  rulemaking  (section 
6(k)  as  amended  by  section  503  of 
Cranston-Gonzalez). 

As  amended  by  Cranston-Gonzalez, 
section  6(k)  provides  that  the  "elements 
of  due  process  [as  defined  by  HUD] 
shall  not  include  a  requirement  that  the 
tenant  be  provided  an  opportunity  to 
examine  relevant  docimients  within  the 
possession  of  the  public  housing 
agency." 

In  this  rulemaking.  HUD  proposes  to 
retain  without  any  change  Uie  prior 


regulatory  definition  of  due  process 
elements  in  S  966.53  (except  for  removal 
of  the  PHA  discovery  element  now 
prohibited  by  Cranston-Gonzalez). 
While  there  are  many  ways  to  articulate 
the  requirements  of  procedural  due 
process,  the  current  definition  is  a 
satisfactory  statement  of  due  process 
requirements  as  applied  to  a  judicial 
eviction  proceeding.  A  Judicial  eviction 
procedure  which  contains  all  the 
regulatory  elements  will  provide  (and  in 
some  respects  may  provide  more  than) 
the  essence  of  due  process:  Notice  and 
opportunity  for  the  tenant  to  be  heard 
by  the  court  before  tlie  deprivation  of 
tenant's  occupancy  of  the  unit 

As  defined  in  the  current  rule 
"elements  of  due  process"  includes  an 
opportunity  for  the  tenant  "to  present 
any  affirmative  legal  or  equitable 
defense  which  the  tenant  may  have" 
(§  966.53(c)(4)  of  the  current  rule; 
S  966.53(c)(3)  of  the  rule  as  amended). 
This  signifies  that  the  tenant  must  be 
able  to  raise  in  the  proceeding  any 
defense  which  would  defeat  the 
landlord's  eviction  claim  for  possession 
as  a  matter  of  substantive  law. 

"Elements  of  due  process"  also 
includes  the  right  to  a  "decision  on  the 
merits"  ($  966.53(c)(5)  of  the  current  rule; 
§  966.53(c)(4]  of  the  rule  as  amended). 
This  means  that  the  tenant  must  have  a 
right  pursuant  to  law  of  the  jurisdiction, 
to  a  decision  based  on  the  evidence  and 
the  law.  It  does  not  signify  that  there 
must  be  a  right  to  a  written  decision,  or 
to  a  statement  by  the  court  of  the  legal 
basis  of  decision. 

HUD's  statutory  determination  under 
section  6(k)  is  commonly  called  a  "due 
process  determination".  In  this  rule,  the 
term  "due  process  determination"  is 
defined  (§  966.51(a)(2)(i))  to  mean: 

A  determinaUon  by  HUD  that  law  of  the 
jurisdiction  requires  that  the  tenant  must  be 
given  the  opportunity  for  a  hearing  in  court 
which  provides  the  basic  elements  of  due 
process  (as  deGned  in  the  rule]  before 
eviction  from  the  dwelling  unit 

Effect  and  Scope  of  Due  Process 
Determination 

The  rulemaking  would  also  add  a  new 
provision  which  states  the  legal  effect  of 
HUD's  due  process  determination 
pursuant  to  the  law.  The  rule  would 
provide  (S  966.51  (a)(ii))  that  if  HUD  has 
issued  a  due  process  determination: 

The  PHA  may  evict  the  occupants  of  the 
dwelling  unit  through  the  judicial  eviction 
procedures  which  are  the  subject  of  the 
determination.  In  this  case,  the  PHA  is  not 
required  to  provide  the  opportunity  for  a 
hearing  undn'  the  PHA's  administrative 
grievance  procedure. 
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This  provision  merely  states  the  legal 
effects  of  the  HUD  doe  process 
determinatioii  under  the  law  (42  U.S.C 
1437d(k)).  but  does  not  seek  to  elaborate 
on  the  statutory  provisions  oonceming  a 
HUD  due  process  determination. 

Prior  to  Cranston-Gonzalex,  the  PHA 
was  authorized  to  exclude  firom  its 
grievance  process  "any  grievance 
concerning  an  eviction  or  termination  of 
tenancy"  (upon  issuance  of  a  HUD  due 
process  determination)  (42  U.S.C 
1437d(k).  prior  to  enactment  of 
Cranston-Gonzalez).  However,  by 
enactment  of  Cranston-Gonzalez,  the 
scope  of  the  grievance  exclusion  is 
narrowed  to  cover  only  cases  of  eviction 
or  termination  involving  criminal 
activity  that  threatens  the  health,  safety 
and  ri^t  to  peaceful  enjoyment  of  other 
tenants  or  employees  of  the  public 
housing  agency  or  drug  related  criminal 
activity  on  or  near  the  premises.  The 
proposed  rule  states  the  scope  of  the 
grievance  exclusion  as  provided  in 
Cranston-Gonzalez  (S  966.51(a)(2)(i)). 

Expedited  Grievance  Procedure 

Cranston-Gonzalez  provides  that  a 
PHA  may  establish  an  "expedited 
grievance  procedure"  for  an  eviction  or 
termination  of  tenancy: 

That  involves  any  criminal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjoyment  of  the  premises  of  other 
tenants  or  employees  of  the  public  housing 
agency  or  any  drug-related  criminal  activity 
on  or  near  such  premises.  (42  U.S.C.  1437d(k), 
as  amended  by  section  S03(a)  of  Cranston- 
Gonzalez). 

The  Secretary  of  HUD  is  directed  to 
provide  for  such  expedited  grievance 
procedure  by  a  notice  and  comment 
rulemaking  (pursuant  to  5  U.S.C.  553). 
The  expedited  grievance  procedure 
authority  applies  to  the  same  class  of 
dangerous  criminal  activity  as  the 
authority  to  bypass  the  grievance 
process  after  a  HUD  due  process 
determination.  Where  HUD  has  issued  a 
due  process  determination,  the  PHA  has 
a  choice  of  proceeding  directly  to  court 
for  eviction  of  the  tenant  or  proceeding 
against  the  tenant  first  through  an 
expedited  grievance  procedure,  and  then 
to  coiut  A  PHA  may  also  elect  to  use  an 
expedited  procedure  where  HUD  has 
not  issued  a  due  process  determination, 
or  where  the  PHA  does  not  wish  to  evict 
through  a  judicial  process  for  which 
HUD  has  issued  a  due  process 
determination.  The  authorization  for  an 
expedited  grievance  process  evidently 
responds  to  the  same  Congressional 
concern  as  the  authority  for  grievance 
exclusion  pursuant  to  a  HUD  due 
process  determination:  To  facilitate 
rapid  and  effective  eviction  of  tenants 
for  drug  related  criminal  activities  or 


other  dangerous  criminal  activities  by 
members  of  ttie  household  and  their 
guests. 

The  statute  does  not  qiecify  in  what 
respect  the  grievance  process  may  be 
expedited.  Section  6(k)  of  die  United 
States  Housing  Act  of  1937  (42  U.S.C 
1437d(k))  establishes  what  elements 
must  be  included  in  the  PHA  grievance 
procedure.  Although  Cranston-Gonzalez 
amends  section  6(k)  to  authorize  the  use 
of  an  expedited  grievance  procedure,  the 
statute  does  not  give  any  explicit 
indication  that  the  HiA  may  omit  any  of 
the  statutory  grievance  requirements  in 
conducting  an  "expedited"  grievance 
procedure. 

This  rule  provides  (S  966.55(g)(1))  that 
a  PHA  may  establish  an  expedited 
grievance  procedure  for  an  eviction 
involving: 

(i)  Any  criminal  activity  that  threatens  the 
health,  safety,  or  right  to  peaceful  enjoyment 
of  the  premises  of  other  residents  or 
employees  of  the  PHA,  or  (ii)  any  drug- 
related  criminal  activity  on  or  near  such 
premises. 

Fiulher,  the  rule  would  provide 
[i  966.55(g)(2))  that  in  the  case  of  a 
grievance  imder  the  expedited 
procedure,  the  PHA  is  not  required  to 
provide  opportunity  for  informal 
settlement  of  grievances  in  advance  of 
the  full  grievance  hearing  process.  The 
informal  settlement  procedures  imder 
the  rule  are  not  required  by  statute.  By 
eliminating  this  preliminary  step,  the 
PHA  may  proceed  directly  into  the 
grievance  hearing  process.  The 
regulation  therefore  recognizes  the 
particular  urgency  of  these  cases,  which 
involve  criminal  drug  activity  or  involve 
other  criminal  activity  that  seriously 
endangers  tenants  or  PHA  employees. 

Finally,  the  rule  would  provide 
(S  966.55(g)(3))  that  the  PHA  may  adopt 
special  procedures  concerning  a  hearing 
under  the  expedited  grievance 
procedure,  including  provisions  for 
expedited  notice  or  scheduling,  or 
provisions  for  expedited  decision  on  the 
grievance.  This  provision  does  not 
authorize  the  PHA  to  bypass  any  of  the 
regulatory  grievance  requirements 
(apart  from  the  informal  settlement 
procedures).  However,  it  makes  clear 
that  the  PHA  may  tailor  its  grievance 
hearing  process  to  expeditious  hearing 
of  a  grievance  concerning  eviction  for 
dangerous  criminal  activity. 

Definition  of  'Tenant" 

13.  Section  966.53(f)  of  the  present  rule 
defines  the  term  "tenant"  as  used  in  part 
966,  subpart  B,  which  contains  the 
grievance  hearing  requirements.  A 
"tenant"  has  the  right  to  invoke  the 
grievance  hearing  procedures. 


HUD  proposes  a  technical  amendment 
of  this  definition.  The  amendment  is 
principally  intended  to  clarify  diat  the 
tenant  must  be  an  aduh.  In  addition,  the 
revision  would  make  dear  that  a  "live- 
in  aide"  (see  discussion  at  section  2  of 
this  preamble)  has  no  right  to  a 
grievance  hearing.  The  live-in  aide  is  not 
a  member  of  the  assisted  "family",  and 
only  resides  in  the  public  housing  unit  to 
care  for  a  disabled  family  member. 

Representation  of  Tenant 

14.  Under  the  1963  law.  die  PHA 
grievance  procedures  must  provide  that 
tenants  are: 

— "Entitled  to  be  represented  by  another 
person  of  their  choice  at  any  hearing" 
(U.S.  Housing  Act  of  1937,  section 
6(k)(4).  42  U.S.C.  1437d(k)(4)). 

— "Be  entitled  to  *  *  *  have  others 
make  statements  on  their  behalT  (U.S. 
Housing  Act  of  1937,  section  6(k)(5)). 

The  regulation  currendy  gives  the 
tenant  a  right  to  representation  by 
counsel  or  other  person  chosen  as  the 
tenant's  representative  (§  966.56(b)(2)). 
The  rule  would  be  amended  to 
incorporate  explicidy  the  right  to  have 
the  tenant  representative  "make 
statements  on  the  tenant's  behalf'. 

Accommodation  of  Persons  With 
Disabilities 

15.  The  rule  would  be  amended  to 
provide  that  if  a  tenant  is  visually 
impaired,  required  WIA  notices  under 
the  lease  and  under  the  PHA  grievance 
hearing  procedure  must  be  "in  an 
accessible  format"  (S  966.4(k)(2)  and 

§  966.56(h). 

16.  Requirements  concerning  the  PHA 
administrative  grievance  hearing 
procedure  would  be  amended  to  require 
the  PHA  to  provide  "reasonable 
accommodation"  for  persons  with 
disabilities  to  participate  in  the  hearing 
(§  966.56(h)).  The  rule  provides  that 
reasonable  accommodation  may  include 
qualified  sign  language  interpreters, 
readers,  accessible  locations,  or 
attendants. 

Transition:  Elimination  of  Obsolete 
Provisions 

17.  The  proposed  rule  would  eliminate 
obsolete  provisions  of  the  existing  ruie 
governing  transition  to  implementation 
of  1975  regulatory  lease  requiremen  s 

(S  966.2]  and  grievance  hearing 
requirements  (S  966.52),  and  provisions 
authorizing  the  continued  use  of 
grievance  procedures  adopted  before 
promulgation  of  the  1975  regulation 
(S  966.59).  (For  Oiis  purpose.  §§  966.2 
and  966.9  would  be  deleted,  and  §  966.52 
would  be  amended.) 


I 
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All  PHAs  would  be  subject  to  the 
•ame  lease  and  grievance  requirements, 
including  provisions  which  implement 
requirements  of  the  1963  law. 

FbMfinp  and  Certifications 

Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  C7R  part  50,  which 
implement  Section  10^2)(C)  of  the 
National  Environmental  PoUcy  Act  of 
19ea  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a  on.  and  5:30  pan. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Impact  on  the  Economy 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1961.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  com[>ete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets. 

Impact  on  Small  Entities 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 


rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rules  does 
not  affect  the  size  of  a  mA's  program, 
or  the  amoimt  of  funds  available  for 
administration  of  the  program.  Major 
provisions  of  this  regulation 
substantially  restate  requirements 
already  binding  on  a  VHA  as  a  matter  of 
Federd  law:  The  requirement  for  lease 
provisions  which  prohibit  drug-related 
or  other  criminal  activity  by  public 
housing  residents,  the  requirement  to 
give  a  tenant  notice  of  a  proposed 
adverse  action  by  the  PHA.  the 
provision  that  a  PHA  may  exclude  a 
grievance  concerning  an  eviction  from 
the  PHA  administrative  grievance 
process  if  HUD  has  issued  a  due  process 
determination.  Certain  provisions  are 
expected  to  increase  the  discretion  of 
the  PHA,  and  reduce  the  mA's 
administrative  burden:  Removing  from 
HUD's  regulatory  due  process  definition 
the  existence  of  a  State-law  right  to 
examination  of  HiA  documents, 
revising  the  procedure  for  appointment 
of  a  hearing  officer.  No  procedure  of  this 
rule  is  expected  to  add  significantly  to  a 
PHA's  administrative  burden  in 
administration  of  its  public  housing 
program. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12812.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government  As  a 
result  the  rule  is  not  subject  to  review 
under  the  Order.  The  requirements  of 
this  rule  are  directed  to  public  housing 
agencies  and  do  not  impinge  upon  the 
existing  relationship  between  the 
Federal  go vermnent  and  the  PHAs  as 
established  by  the  United  States 
Housing  Act  of  1937.  The  PHA  retains 
full  responsibility  for  management  of  the 
relationship  with  its  tenants  in 
accordance  with  Federal  law  and 
regulation.  The  rule  will  also  enhance 
the  discretion  of  the  PHA  for 
administration  of  its  public  housing 
program. 

Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus,  is  not  subject  to 
review  under  the  Order.  Any  effect  on 
the  family  would  likely  be  indirect  and 
insignificant 

Information  Collections 

The  Department  has  identified 
information  collections  contained  in 
59  966.2,  g66.4(b)(4),  966.4(d),  966.4(e)(8), 
968.4(f)(10).  966.4(f)(12).  966.4(g).  986.4(k), 
966.4(1),  986.4(m),  966.51(a),  968.52. 
966.53(c)(2),  966.52(f).  g66.55(a), 
966.55(b).  966.55(g),  966.56(b),  986.56(h), 
966.58  and  966.59,  and  has  submitted 
information  concerning  them  to  the 
Office  of  Management  and  Budget  for 
review  under  the  Paperwork  Reduction 
Act  of  1980.  The  public  reporting  burden 
of  these  collections  is  estimated  as 
follows: 


Tabulation  of  Annual  Reporting  Burden 

[PropoMd  Rul*— Public  Houalng] 


OMOlptton  of  ntonrwtton  coSsction  and  tppHcsbtt  program  ratarancs 


24  CFR  966~*Ocv0lopnMn(  ol  ww  fmiii  of  (KvsNing 

24  CFR  WW    Piumloalion  of  now  lasM  and  vtMrtnQ  tsnwil  •ignalurw.... 

24  CFR  96S.4^s)i2^*Tcnant  providM  ttw  nsfiMS  twnNy  fiMmbora  who 

imUm  h  9m  m* 

24  CFR  S66.4€>— PHA  rcMns  copy  of  ttw  rapoit  on  ttw  mof^n  kwpocton 
24  CFR  9S6J4^TwMnl  prasonli  grtcwmcs  infoniwfly  to  oraHy  w  in 

Munw  ni  wmnntt  rwmQs  wn  uv  fwiuama  ny  d  pvrcvfii  oi 

tin 


24  CFR  988.56— TwNnt  wtinMs  a  wftoan  raquosi  to  Iha  PHA  tar  a 
ipacSyfnQ  ttta  raaaona  tor  Itw  gria^Mf  Eatimato  aiaumaa  that  20 
of  Sto  tonanta  vmo  laQuaat  invormaf  haaringa  vm  qo  on  to  a  tonnal  haarinQ. 

24  CFR  9a6.57-PHA  rvdint  •  oopy  oTtw  hMring  oMoir't  dKWon.. 

Tolil  flfWHMl  bufdsn  fW|UMl9d.-.. - *™».. «.«...... 


No.  of 


3.115 
3,115 

1.326,30e 
3,115 


61.689 


12,388 
3,115 


No.  Of 


1 
396 

1 
59 


Total  annual 


.33 

411.258 

1,326,306 
185.066 


81.689 


12,388 
12,388 


Hours  par 


18.0 

.25 

Jin 

M 


Total  hours 


16.447 
102.814 

13.263 
14,80f 


30,844 


6.168 
991 

185.363 
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Regulatory  Agenda 

This  rule  was  listed  as  Rem  No.  1281 
in  the  Department's  Semiannual  Agenda 
of  R^nlations  pubUriied  on  October  29, 
1990  (55  FR  44530, 445ffiO  pursuant  to 
Executive  Order  12291  uid  the 
Regulatory  Flexibility  Act 

Catalog 

The  Catalog  of  Federal  Domestic 
Asaistanca  progtam  number  is  14.14&  Low 
Income  Housing  Aaaiatanoe  Program  (public 
housing). 
Ust  of  Subjects  In  24  CFR  Psst  966 

Public  housbig,  Grant  programs- 
housing  and  community  development 

Accordin^y.  the  Department  proposes 
to  amend  24  CFR  part  966  as  follows: 
PART  966— [AMENDED] 

1.  The  authority  citation  for  part  966 
would  be  revised  to  read  as  follows: 

Authority.  Sees.  3. 6.  United  SUtes  Housing 
Act  of  1937  (42  U.S.C.  1437a,  1437d);  sea  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d));  sec 
5101,  Anti-Drug  Abuse  Act  of  1988  (42  U.S.C 
11901):  sec.  503,  CranstoB-Gonxalez  National 
Affordable  Housing  Act 

$966,2   (Reawvedl. 

2.  Section  966.2  would  be  removed. 

3.  Section  966.4  would  be  revised  to 
read  as  follows: 

{966.4    Leees  rsquiremsnts. 

A  lease  shall  be  entered  into  between 
the  PHA  and  each  tenant  of  a  dwelling 
unit  which  shall  contain  the  provisions 
described  hereinafter. 

(a)  Identification  of  parties  and 
promises.  The  names  of  the  parties  to 
the  leases  and  the  identification  of  the 
premises  leased  shall  be  set  forth, 
including: 

(1)  The  term  of  the  lease  and 
provisions  tot  renewal,  if  any; 

(2)  The  members  of  die  household 
who  will  reside  in  the  unit. 

(b)  Payments  due  under  the  lease.  (1) 
The  lease  shall  state  the  amount  fixed 
as  rent  specifying  the  utilities  and 
quantities  thereof  and  the  services  and 
equipment  furnished  by  the  PHA 
without  additional  cost 

(2)  The  lease  shall  provide  for  charges 
to  tenants  for  maintenance  and  repair 
beyond  normal  wear  and  tear  and  for 
consumption  of  excess  utilities.  The 
lease  shall  state  the  basis  for  the 
determination  of  such  diarges  (e.g.,  by  a 
posted  schedule  of  charges  for  repair, 
amounts  charged  for  utility  consumption 
in  excess  of  the  allowance  stated  in  die 
lease,  etc.).  The  imposition  of  charges 
for  consumption  c^  excess  utilities  is 
permissible  only  if  such  charges  are 
determined  by  an  individnal  diedc 
meter  servicing  the  leased  unit  or  result 
from  the  use  of  major  tcnant-supfdied 
appliances. 


(3)  At  the  option  of  die  PHA.  ttie  lease 
may  provide  fon 

(i)  Payment  (A  penalties  for  late 
payments. 

(ii)  Security  deposits  whkh  shall  not 
exceied  one  month's  rent  or  such 
reasonable  fixed  amount  as  may  be 
required  by  the  PHA.  Provision  may  be 
made  for  gradual  acrumulation  of  the 
seciuity  deposit  by  the  tenant  Subject 
to  applicable  laws,  interest  earned  on 
security  deposits  may  be  refunded  to  the 
tenant  on  vacation  of  the  premises  or 
used  for  tenant  services  or  activities. 

(4)  The  lease  shall  provide  that 
charges  assessed  under  paragraph  (b) 
(2)  and  (3)  of  this  section  shall  not 
become  due  and  collectible  before  the 
first  day  of  the  month  which  occurs  at 
least  two  weeks  after  the  PHA  gives 
written  notice  of  the  charges.  Such 
notice  constitutes  a  notice  of  adverse 
action,  and  must  meet  the  requirements 
governing  a  notice  of  adverse  action 
(see  S  966.4(e)(8)). 

(c)  Rent  redeterminations.  The  lease 
shall  provide  for  redetermination  of 
rentals  which  shall  include: 

(1)  The  frequency  of  regular  rental 
redetermination  and  the  basis  for 
interim  redetermination; 

(2)  An  agreement  by  die  tenant  to 
furnish  such  information  and 
certifications  regarding  family 
composition  and  income  as  may  be 
necessary  for  the  PHA  to  make 
determinations  with  respect  to  rent 
eligibility,  and  die  appropriateness  of 
dwelling  size; 

(3)  An  a^^ement  by  die  tenant  to 
transfer  to  an  appropriate  size  dwelling 
unit  based  on  family  composition,  upon 
appropriate  notice  by  the  PHA  that  such 
a  dwelling  unit  is  available. 

(d)  Tenant's  right  to  use  and 
occupancy.  (1)  l^e  lease  shall  provide 
that  the  tenant  shall  have  the  right  to 
exclusive  use  and  occupancy  of  the 
leased  unit  by  die  members  of  the 
household  authorized  to  reside  in  the 
unit  in  accordance  with  the  lease, 
including  reasonable  accommodation  of 
their  guests.  For  purposes  of  this 
Subpart  the  term  "guest"  means  a 
person  in  the  leased  unit  with  the 
consent  of  a  household  member. 

(2)  Widi  die  ccmsent  of  die  PHA, 
members  of  the  household  may  engage 
in  legal  profitmaking  activities  in  the 
dwelling  unit  where  die  PHA 
determines  that  such  activities  are 
incidental  to  primary  use  of  the  leased 
unit  for  residence  by  members  of  the 
household. 

(3)  Widi  the  consent  of  die  PHA, 
which  shall  not  be  unreasonably 
withheld,  the  tenant's  rl^t  to  use  and 
occupancy  of  the  leased  unit  shall 
include  care  of  foster  children  or 


occupancy  by  a  live-in  aide.  IJve-hi 
aide"  means  a  person  w^  resides  with 
an  elderly,  disaUed  or  handicapped 
person  and  who: 

(i)  Is  determined  to  be  essential  to  the 
care  and  well-being  of  the  person; 

(ii)  Is  not  obligated  for  the  support  of 
the  person;  and 

(iii)  Would  not  be  living  in  the  unit 
except  to  provide  the  necessary 
supportive  services. 

(e)  The  PHA 's  obligations.  The  lease 
shall  set  forth  die  FHA's  obligations 
under  the  lease  whidi  shaU  indude  the 
following: 

(1)  To  maintain  the  premises  and  the 
project  in  decent  safe  and  sanitary 
conditioa* 

(2)  To  comply  with  requirements  of 
apphcable  building  codes,  housing 
codes,  and  HUD  regulations  materiaUy 
afiecting  health  and  safety; 

(3)  To  make  necessary  repairs  to  die 
premises: 

(4)  To  ke^  project  buildings,  facilities 
and  common  areas,  not  otherwise 
assigned  to  the  tenant  for  maintenance 
and  uf^eep,  in  a  dean  and  safe 
condition; 

(5)  To  maintain  in  good  and  safe 
working  order  and  condition  electrical, 
plumbing,  sanittury,  heating,  ventilating, 
and  other  fadlities  and  appliances, 
including  elevators,  supplies  or  required 
to  be  supplied  by  the  PHA; 

(6)  To  provide  and  maintain 
appropriate  receptacles  and  facilities 
(except  containers  for  the  exclusive  use 
of  an  individual  tenant  family)  for  the 
deposit  of  ashes,  garbage,  rubbish  and 
other  waste  removed  from  the  premises 
by  the  tenant  in  accordance  with 
paragraph  (f)(7)  of  this  section: 

(7)  To  supply  running  water  and 
reasonable  amounts  of  hot  water  and 
reasonable  amounts  of  heat  at 
appropriate  times  of  the  year  (according 
to  local  custom  and  usage)  except  where 
the  building  that  includes  the  dwelling 
unit  is  not  required  by  law  to  be 
equipped  for  that  purpose,  or  where  heat 
or  hot  water  is  generated  by  an 
installation  within  the  exclusive  control 
of  the  tenant  and  supplied  by  a  direct 
utility  connection;  and 

(8)  To  notify  the  tenant  of  die  specific 
grounds  for  any  proposed  adverse 
action  by  the  PHA  (Sudi  adverse  action 
indudes,  but  is  not  limited  to,  a 
proposed  lease  tennination.  transfer  of 
the  tenant  to  another  unit  or  imposition 
of  penalties  for  late  payment.)  When  the 
PiiA  is  required  to  afFwd  the  tenant  the 
opportunity  for  a  hearing  under  the  PHA 
grievance  procedure  for  a  grievance 
concerning  a  proposed  adverse  action, 
the  notice  of  proposed  adverse  action 
shall  inform  the  tenant  of  the  right  to 
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request  such  hearing.  In  the  case  of  a 
lease  termination,  a  notice  of  lease 
termination  in  accordance  with 
i  9eo.4(l)(4)  shall  constitute  adequate 
notice  under  this  paragraph. 

(0  Tenant's  obligations.  The  lease 
shall  provide  that  the  tenant  shall  be 
obligated: 

(1)  Not  to  assign  the  lease  or  to 
sublease  the  premises; 

(2)  Not  to  provide  accommodations  for 
boarders  or  lodgers; 

(3)  To  use  the  premises  solely  as  a 
private  dwelling  for  the  tenant  and  the 
tenant's  household  as  identified  in  the 
lease,  and  not  to  use  or  permit  its  use  for 
any  other  purpose; 

(4)  To  abide  by  necessary  and 
reasonable  regulations  promulgated  by 
the  PHA  for  the  benefit  and  wellbeing  of 
the  housing  project  and  the  tenants 
which  shall  be  posted  in  the  project 
office  and  incorporated  by  reference  in 
the  lease; 

(5)  To  comply  with  all  obligations 
imposed  upon  tenants  by  applicable 
provisions  of  building  and  housing  codes 
materially  affecting  health  and  safety; 

(6)  To  keep  the  premises  and  such 
other  areas  as  may  be  assigned  to  him 
for  his  exclusive  use  in  a  clean  and  safe 
condition; 

(7)  To  dispose  of  all  ashes,  garbage, 
rubbish,  and  other  waste  from  the 
premises  in  a  sanitary  and  safe  manner 

(8)  To  use  only  in  a  reasonable 
manner  all  electrical  plumbing, 
sanitary,  heating,  ventilating,  air- 
conditioning  and  other  fadUties  and 
appurtenances  including  elevators; 

(9)  To  refrain  from,  and  to  cause  his 
household  and  guests  to  refrain  from 
destroying,  defacing,  damaging,  or 
removing  any  part  of  the  premises  or 
project. 

(10)  To  pay  reasonable  charges  (other 
than  for  wear  and  tear)  for  the  repair  of 
damages  to  leased  unit,  or  to  the  project 
(including  damages  to  project  buildings, 
facilities  or  common  areas)  caused  by 
the  tenant,  a  member  of  the  household 
or  a  guest. 

(11)  To  conduct  himself  and  cause 
other  persons  who  are  on  the  premises 
with  his  consent  to  conduct  themselves 
in  a  manner  which  will  not  disturb  his 
neighbor's  peaceful  enjoyment  of  their 
accommodations  and  will  be  conducive 
to  maintaining  the  project  in  a  decent, 
safe  end  sanitary  condition; 

(12)  To  assure  that  the  tenant,  any 
member  of  the  household.  ■  guest,  or 
another  person  under  the  tenant's 
control  shall  not  engage  in 

(i)  Any  criminal  activity  that  threatens 
the  health,  safety,  or  right  to  peaceful 
enjoyment  of  public  housing  premises  by 
other  residents  or, 


(ii)  Any  dnis-related  criminal  activity 
on  or  near  such  premises. 
Any  criminal  activity  in  violation  of  the 
preceding  sentence  shall  be  cause  for 
termination  of  tenancy,  and  for  eviction 
fitim  the  unit.  For  purposes  of  subparts 
A  and  B  of  this  part  966,  the  term  "drug- 
related  criminal  activity"  means  the 
illegal,  manufacture,  sale,  distribution, 
use,  or  possession  with  intent  to 
manufacture,  sell  distribute,  or  use,  of  a 
controlled  substance  (as  defined  in 
section  102  of  the  Controlled  Substances 
Act  (21  U.S.C.  802)). 

(g)  Tenant  maintenance.  The  lease 
may  provide  that  tenants  shall  perform 
seasonal  maintenance  or  other 
maintenance  tasks,  as  specified  in  the 
lease,  where  performance  of  such  tasks 
by  tenants  of  dwellings  units  of  a  similar 
design  and  construction  is  customary: 
Provided,  That  such  provision  is 
included  in  the  lease  in  good  faith  and 
not  for  the  purpose  of  evading  the 
obligations  of  the  PHA:  And  provided 
further.  That  the  PHA  shall  exempt 
those  tenants  who  are  unable  to  perform 
such  tasks  because  of  ace  or  physical 
disability. 

(h)  Defects  hazardous  to  life,  health, 
or  safety.  The  lease  shall  set  forth  the 
rights  and  obligations  of  the  tenant  and 
the  PHA  in  the  event  that  the  premises 
are  damaged  to  the  extent  that 
conditions  are  created  which  are 
hazardous  to  life,  health,  or  safety  of  the 
occupants  and  shall  provide  that: 

(1)  The  tenant  shall  immediately 
notify  project  management  of  the 
damage; 

(2)  The  PHA  shall  be  responsible  for 
repair  of  the  unit  within  a  reasonable 
time:  Provided,  That  if  the  damage  was 
caused  by  the  tenant,  tenant's  household 
or  guests,  the  reasonable  cost  of  the 
repairs  shall  be  charged  to  the  tenant; 

(3)  The  PHA  shall  ofier  standard 
alternative  accommodations,  if 
available,  in  circumstances  where 
necessary  repairs  cannot  be  made 
within  a  reasonable  time;  and 

(4)  Provisions  shall  be  made  for 
abatement  of  rent  in  proportion  to  the 
seriousness  of  the  damage  and  loss  in 
value  as  a  dwelling  in  the  event  repairs 
are  not  made  in  accordance  with 
paragraph  (h)(2)  of  this  section  or 
alternative  accommodations  not 
provided  in  accordance  with  paragraph 
(h)(3)  of  this  section,  except  that  no 
abatement  of  rent  shall  occur  if  the 
tenant  rejects  the  alternative 
accommodation  or  if  the  damage  was 
caused  by  the  tenant,  tenant's  household 
or  guests. 

(i)  Pre-occupancy  and  pn-termhtation 
inspections,  "The  lease  shall  provide  that 
the  PHA  and  the  tenant  or 


representative  shall  be  obligated  to 
inspect  the  premises  prior  to 
commencement  of  occupancy  by  the 
tenant.  The  PHA  will  furnish  the  tenant 
with  a  written  statement  of  the 
condition  of  the  premises,  the  dwelling 
unit,  and  the  equipment  provided  with 
the  unit.  The  statement  shall  be  signed 
by  the  PHA  and  the  tenant,  and  a  copy 
of  the  statement  shall  be  retained  by  the 
PHA  in  the  tenant's  folder.  The  PHA 
shall  be  further  obligated  to  inspect  the 
unit  and  to  furnish  the  tenant  a 
statement  of  any  charges  to  be  made  in 
accordance  with  paragraph  (b)  of  this 
section.  Provision  shall  be  made  for  the 
tenant's  participation  in  the  latter 
inspection,  unless  the  tenant  vacates 
without  notice  to  the  PHA. 

(j)  Entry  of  premises  during  tenancy. 
The  lease  shall  set  forth  the 
circiunstances  under  which  the  PHA 
may  enter  the  premises  during  the 
tenant's  possession  thereof,  which  shall 
include  that: 

(1)  The  PHA  shall  upon  reasonable 
advance  notification  to  the  tenant,  be 
permitted  to  enter  the  dwelling  unit 
during  reasonable  hours  for  the  purpose 
of  performing  routine  inspections  and 
maintenance,  for  making  improvement 
or  repairs,  or  to  show  the  premises  for 
re-leasing.  A  written  statement 
specifying  the  purpose  of  the  PHA  entry 
delivered  to  the  premises  at  least  two 
days  before  such  entry  shall  be 
considered  reasonable  advance 
notification; 

(2)  The  PHA  may  enter  the  premises 
at  any  time  without  advance  notification 
when  there  is  reasonable  cause  to 
believe  that  an  emergency  exists;  and 

(3)  In  the  event  that  the  tenant  and  all 
adult  members  of  the  household  are 
absent  ftt)m  the  premises  at  the  time  of 
entry,  the  PHA  shall  leave  on  the 
premises  a  written  statement  specifying 
the  date,  time  and  purpose  of  entry  prior 
to  leaving  the  premises. 

(k)  Notice  procedures. 

(1)  The  lease  shall  provide  procedures 
to  be  followed  by  the  PHA  and  the 
tenant  in  giving  notice  one  to  the  other 
which  shall  require  that: 

(i)  Except  as  provided  in  paragraph  (j) 
of  this  section,  notice  to  a  tenant  shall 
be  in  writing  and  delivered  to  the  tenant 
or  to  an  adiUt  member  of  the  tenant's 
household  residing  in  the  dwelling  or 
sent  by  prepared  first-class  mail 
properly  addressed  to  the  tenant;  and 

(ii)  Notice  to  the  PHA  shall  be  in 
writing,  delivered  to  the  project  office  or 
the  PHA  central  office  or  sent  by 
prepared  first-class  mall  properiy 
addressed 
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(2)  If  the  tenant  is  visually  impaired, 
all  notices  must  be  in  an  accessible 
format 

(1)  Termination  of  the  lease.  (1)  The 
lease  shall  set  forth  the  procedures  to  be 
followed  by  the  PHA  and  by  the  tenant 
in  terminating  the  lease.  The  procedures 
shall  provide: 

(i)  'The  PHA  shall  not  terminate  or 
refuse  to  renew  the  lease  other  than  for 
serious  or  repeated  violation  of  material 
terms  of  the  lease  such  as  failure  to 
make  payments  due  under  the  lease  or 
to  fulfill  the  tenant  obligations  set  forth 
in  i  9e6.4(f)  or  for  other  good  cause. 

(ii)  The  PHA  shall  dve  written  notice 
of  termination  of  the  Tease  of: 

(A)  14  days  in  the  case  of  failure  to 
pay  rent; 

(B)  A  reasonable  time  considering  the 
seriousness  of  the  situation  (but  not  to 
exceed  30  days)  when  the  health  or 
safety  of  other  tenants  or  PHA 
employees  is  threatened;  and 

(C)  30  days  in  any  other  case. 
(iii)(A)  When  the  PHA  is  required  to 

afford  the  tenant  the  opportunity  for  a 
hearing  under  the  PHA  grievance 
procedure  for  a  grievance  concerning 
the  lease  termination  (see  S  966.51).  the 
PHA  may  not  issue  a  notice  to  vacate 
under  State  or  local  law  until  the  time 
for  the  tenant  to  request  a  grievance 
hearing  has  expired,  and  (if  a  hearing 
was  requested)  the  grievance  process 
has  been  completed. 

(B)  In  addition  to  a  notice  of  lease 
termination  under  paragraph  (l)(l)(ii)  of 
this  section,  the  mA  must  given  any 
notice  to  vacate  required  under  State  or 
local  law.  A  notice  to  vacate  under  State 
or  local  law  may  run  concurrently  with  a 
notice  of  lease  termination  under 
paragraph  (1)(2)  of  this  section. 

(iv)  The  notice  of  lease  termination  to 
the  tenant  shall  state  specific  grounds 
for  termination,  and  shall  inform  the 
tenant  of  the  tenant's  right  to  make  such 
reply  as  the  tenant  may  wish.  The  notice 
shaU  also  inform  the  tenant  of  the  right 
(pursuant  to  i  966.4(m))  to  examine 
relevant  PHA  documents  in  tenant's  file 
concerning  the  termination  or  eviction. 
When  the  MA  is  required  to  afford  the 
tenant  the  opportunity  for  a  grievance 
hearing,  the  notice  shall  also  inform  the 
tenant  of  the  tenant's  right  to  request  a 
hearing  in  accordance  with  the  PHA's 
grievance  procedure. 

(2)  Notice  to  Post  Office  of  Eviction 
for  Criminal  Activity.  When  a  FHA. 
evicts  an  individual  or  fcunily  bom  a 
dwelling  unit  for  engaging  in  criminal 
activity,  including  drug-related  criminal 
activity,  the  PHA  shall  notify  the  local 
post  office  serving  that  dwelUng  unit  that 
sudb  individual  or  family  is  no  longer 
residing  in  the  dwelling  unit 


.  (m)  Right  to  examine  PHA  documents 
before  hearing  or  trial. 

The  mA  shall  provide  the  tenant  a 
reasonable  opportunity  to  examine,  at 
the  tenant's  request  before  a  PHA 
grievance  hearing  or  court  trial 
concerning  a  termination  of  tenancy  or 
eviction,  any  documents,  including 
records  and  regulations  which  are  in  the 
possession  of  die  PHA.  and  which  are 
directly  related  to  the  termination  of 
tenancy  or  eviction.  The  tenant  shall  be 
allowed  to  copy  any  such  document  at 
the  tenant's  expense.  A  notice  of  lease 
termination  pursuant  to  i  966.4(1)(4) 
shall  inform  the  tenant  of  the  tenant's 
right  to  examine  PHA  documents 
concerning  the  termination  of  tenancy  or 
eviction.  If  the  PHA  does  not  make 
documents  avaUable  for  examination 
upon  request  by  the  tenant  (in 
accordance  wiUi  this  S  966.4(m)),  the 
PHA  may  not  proceed  with  the  eviction. 

(n)  Grievance  procedures.  ITie  lease 
shall  provide  that  all  disputes 
concerning  the  obligations  of  the  tenant 
or  the  PHA  shall  be  resolved  in 
accordance  with  the  PHA  grievance 
procedures  which  shaH  comply  with 
subpart  B  of  this  part 

(o)  Provision  for  modifications.  The 
lease  shall  provide  that  modification  of 
the  lease  must  be  accomplished  by  a 
written  rider  to  the  lease  executed  by 
both  parties,  except  for  paragraph  (c)  of 
this  section  and  i  966.5. 

(p)  Signature  clause.  The  lease  shall 
provide  a  signature  clause  attesting  that 
the  lease  has  been  executed  by  the 
parties. 

4.  In  S  966.51,  paragraph  (a)  would  be 
revised  to  read  as  follows: 

§966.51    AppHcabMty. 

(a)(1)  The  PHA  grievance  procedure 
shall  be  applicable  (except  as  provided 
in  paragraph  (a)(2)  of  this  section)  to  all 
individual  grievances  as  defined  in 
S  966.53  of  this  subpart  between  the 
tenant  and  the  PHA. 

(2)(i)  The  term  "due  process 
determination"  means  a  determination 
by  HUD  that  law  of  the  jurisdiction 
requires  that  the  tenant  must  be  given 
the  opportunity  for  a  hearing  in  court 
which  provides  the  basic  elements  of 
due  process  (as  defined  in  {  966.53(c)) 
before  eviction  bom  the  dwelling  unit  If 
HUD  has  issued  a  due  process 
determination,  a  PHA  may  exclude  from 
the  PHA  administrative  grievance 
procedure  under  this  subpart  any 
grievance  concerning  a  termination  of 
tenancy  or  eviction  that  involves: 

(A)  Any  criminal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjoyment  of  the  premises  of 
other  residents  or  employees  of  the 
PHA.  or 


(B)  Any  drug-related  criminal  activity 
on  or  near  such  premises. 

(ii)  If  HUD  has  issued  a  due  process 
determination,  the  PHA  may  evict  the 
occupants  of  the  dwelling  unit  through 
the  judicial  eviction  procedures  which 
are  the  subject  of  the  determination.  In 
this  case,  the  PHA  is  not  required  to 
provide  the  opportunity  for  a  hearing 
under  the  PHA's  administrative 
grievance  procedure. 

5.  Section  966.52  would  be  revised  to 
read  as  follows: 

9966.52    RsQuirwiMnts. 

Each  PHA  shall  adopt  a  regulation 
affording  each  tenant  an  opportunity  for 
a  hearing  on  a  grievance  as  defined  in 
S  966.53  in  accordance  with  the 
requirements,  standards  and  criteria 
contained  in  this  subpart  with  such 
modifications  as  are  required  by  State 
law.  The  regulations  shall  be  made  a 
part  of  all  tenant  dwelling  leases. 

S  966.53    [AmandMl] 

6.  Section  966.53  would  be  amended 
by  removing  paragraph  (c)(2),  by 
redesignating  paragraphs  (c)(3),  (c)(4) 
and  (c)(5)  as  paragraphs  (c)(2),  (c)(3)  and 
(c)(4),  respectively,  and  by  revising 
paragraph  (f)  to  read  as  follows: 

{966^   DafMtions. 
•        •        *       *        • 

(f)  Tenant  shall  mean  the  adult  person 
(or  persons]  (other  than  a  live-in  aide): 

(1)  Who  resides  in  the  unit  and  who 
executed  the  lease  with  the  PHA  as 
lessee  of  the  dwelling  unit  or,  if  no  such 
person  now  resides  in  the  unit 

(2)  The  remaining  head  of  household 
of  the  tenant  family  residing  in  the 
dwelling  unit 

7.  In  §  966.55,  paragraph  (a) 
introductory  text  and  paragraph  (b) 
would  be  revised  and  a  new  paragraph 
(g)  would  be  added  to  read  as  follows: 

S966.55    ProevdurastoobtalnatMarina 

(a)  Request  for  hearing.  The 
complainant  shall  submit  a  written 
request  for  a  hearing  to  the  PHA  or  the 
project  office  within  a  reaonable  time 
after  receipt  of  the  summary  of 
discussion  pursuant  to  9  966.54.  For  a 
grievance  under  the  expedited  grievance 
procedure  pursuant  to  9  966.55(g)  (for 
which  9  966.54  is  not  applicable),  the 
complainant  shall  submit  such  request 
at  such  time  as  is  specified  by  the  PHA 
for  a  grievance  under  the  expedited 
grievance  procedure.  The  written 
request  shall  specify: 

(b)  Selection  of  Hearing  Officer  or 
Hearing  Panel  (1)  A  grievance  hearing 
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shall  be  conductad  by  ta  impartialiMrty 
or  parties  appointed  by  the  FHA.  The 
method  or  methods  ofappoinlBient  shaO 
be  stated  in  the  FHA  grievaiioe 
procedure. 

(2)  The  PHA  may  use  either  of  the 
foOowing  methods  to  appoint  a  bearing 
officer  or  panel: 

(i)  A  method  aporoved  by  the  majority 
of  tenants  (in  any  iMtildingi  group  of 
buildings  or  protect  or  group  of  projects 
to  whid>  the  method  is  applicable) 
voting  in  an  electing  or  meeting  of 
tenents  held  for  the  purpose. 

(il)  Appointment  of  a  person  or 
persons  (who  may  be  an  officer  or 
employee  of  the  PHA)  selected  In  the 
manner  required  under  the  PHA 
grievance  procedure. 

[g)  Expedited  grievance  procedure.  (1) 
The  PHA  may  ettabllah  an  expedited 
grievance  procedure  for  any  grievance 
concerning  a  teimlnation  of  tenancy  or 
eviction  that  involves: 

(i)  Any  criminal  activity  that  threatens 
the  health,  safety,  or  right  to  peaceful 
eniovment  of  the  premises  of  other 
residents  or  employees  of  the  FHA.  or 

(il)  Any  diug-related  criminal  activity 
on  or  near  such  premise*. 

(2)  In  the  case  of  a  grievance  under 
the  expedited  grievance  procedure, 

i  966,54  (informal  settlement  of 
grievenoes)  is  not  applicabie. 

(3)  Subfect  to  the  requirements  of  this 
subpert,  the  PHA  nay  adopt  special 


procedures  coaoeming  a  hearing  under 
the  expedited  grievence  procedure, 
including  provisions  for  expedited 
notice  or  sdieduling.  or  provisions  for 
expedited  decision  on  the  grievance. 

8.  In  i  966^6,  paragraph  (b)  would  be 
revised  and  a  new  paragraph  (h)  would 
be  added  to  read  as  follows: 


f 


(b)  The  complainant  shall  be  afforded 
a  fair  bearing,  which  shall  indude: 

(1)  The  opportunity  to  examine  before 
the  grievance  hearing  any  FHA 
documents,  including  retards  and 
regulations,  that  are  relevant  to  the 
hearing.  (For  a  grievance  hecring 
concerning  a  termination  of  (enency  or 
eviction,  see  aleo  f  06&4(ra).)  The  tenent 
shall  be  allowed  to  copy  any  such 
document  at  the  tenant's  expense.  If  the 
PHA  does  not  make  the  document 
avalleble  for  examination  upon  request 
by  the  complainant,  the  FHA  mey  not 
rely  on  suoi  document  at  the  griervance 
hearing. 

(2)  Tim  right  to  be  represented  by 
counsel  or  other  person  choeen  as  the 
tenant's  representative,  and  to  have 
such  person  make  statements  on  the 
tenant's  behalf; 

(3)  The  right  to  a  private  hearing 
unless  the  complainant  requests  a  public 
hearing: 

(4)  Tne  right  to  present  evidence  and 
arguments  to  support  of  the  tenant's 


complaint,  to  controvert  evidence  relied 
on  by  the  PHA  or  project  management, 
and  to  confront  and  cross-examine  all 
witnesses  upon  wboee  testimony  or 
information  the  PHA  or  project 
management  relies;  and 

(6)  A  decision  based  solely  and 
exclusively  upon  the  facts  presented  at 
the  hearing. 

(h)  Accommodation  ofpenona  with 
diaabilitiee, 

(1)  The  PHA  must  provide  reasonable 
accommodation  for  persons  with 
disabilities  to  participate  in  the  hearing. 
Reasonable  accommodation  may 
include  qualified  sign  language 
interpreters,  readers,  accessible 
locations,  or  attendants. 

(2)  If  the  tenant  Is  visually  impaired, 
any  notice  to  the  tenant  whldi  is 
required  under  this  subpart  must  be  in 
an  accessible  format 

iMe.M    [Amended] 

9.  Section  966JS8  woul^  be  amended 
by  removing  the  last  sentence. 

I  966lM   [Reniovedl 

la  Section  966.89  would  be  removed. 

Dated  January  11, 1991. 

JoMph&ScUfl. 

AaaittantSecrtkuyforPitbUooadlndiam 
Housing. 
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DEPARTMENT  OF  THE  INTERIOR 

BuTMU  Of  Indtan  Affairs 

R«06<pt  of  Potttlon  for  R— — umptlon 
of  Jurtodtetion-Mottakatia  Indian 
ComnNinlty,  Annatta  laiand  Raiarvai 


February  6, 1991. 

This  notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 


the  Interior  to  the  Assistant  Secretary — 
Indian  AfFain  by  209  DM  8. 

The  Indian  Orild  Welfare  Act  of  1978 
provides,  subject  to  certain  specified 
conditions,  that  Indian  tribes  may 
petition  the  Secretary  of  the  Interior  for 
reassumption  of  jurisdiction  over  Indian 
child  custody  proceedings. 

This  is  notice  that  a  petition  hat  been 
received  by  the  Secretary  from  the 
Metlakatla  Indian  Community,  for  the 
tribal  reassumption  of  jurisdiction  over 


diild  custody  proceedings.  The  petition 
is  onder  review  and  may  be  inspected 
and  copied  at  the  Bureau  of  Indian 
Athirs,  Division  of  Social  Services,  1849 
C  Street  NW..  room  310  S.I.B., 
Washington,  DC  20240. 

fliadey  M.  Spaalis, 

Acting  Assistant  Secretary— Indian  Affairs. 

[FR  Doc  91-3SM  Filed  2-13-61;  8:45  am]   . 
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New  edition  ....  Order  now  I 


For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 

Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Cod/ZScafion  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  ttie  latest  text  of  a  document 
without  having  to  "reconstrucf'  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1 945-1989  period— atong  with  any 
amendments — an  indication  of  its  current 
status,  and,  where  applicable,  its  k>cation  in 
this  volume. 

Published  by  the  Office  o(  the  Federal  Register, 
National  Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington.  DC  20402-9325 


M«niiii««cME  Superintendent  of  Documents  Publications  Order  Form 

*6661  Charge  your  order. 

i—j  \rt?cf  "'•  •^•J^' 

I I   I  lirO«  please  send  me  the  following  indicated  publication:  To  fax  yoor  orders  and  inquirics-(202)  27S-00I9 


^  ^  Ji 


kaoM 


copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  $_ 


..  (International  customers  please  add  25%. )  Prices  include  regular  domestic  postage  and 


handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Pkase  Choose  Method  of  Payment: 


(Company  or  personal  name) 


(Plca.sc  type  or  print) 


(AddilionaJ  addre&s/altention  line) 


(Street  address) 


(City.  State.  ZIP  Code) 

( ) 


(Daytime  phone  including  area  code) 


I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account 


-D 


LJ  VISA  or  MasterCard  Account 

I  I  I  I  I  I 


(Credit  card  expiniiitm  date) 


Thank  you  for  your  order! 


(Signature) 


7M 


Mail  To:  Superintendent  of  Documents.  GovernnKnt  Printing  Office.  Washington.  DC  20402-9325 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1989 
SUPPLEMENT:  Revised  January  1.  1990 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  80iux»  document. 

Clompiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  O^ice, 
Washington.  DC  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 

Order  Processing  Code:  *6788 


DYES 


Charge  your  order. 

Ifa  easyl  

To  fax  your  order*  and  inqulrfet.  202-275-0019 


w  ^  J 


^  please  send  me  the  following  indicated  publication: 


copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00020-7  at  $12.00  each. 

copies  of  the  1990  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-000-00025-8  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  8/90.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

2. 


((^lompany  or  personal  name) 
(Additional  address/attention  line) 


3.  Please  ch(x>se  method  of  payment: 
I I  Check  payaUe  to  the  Superintendent  of  Docimients 


(Street  address) 


n  GPO  Deposit  Account    I    I    I 
I I  VISA  or  MasterCard  Account 

n 


n 


rr 


(City,  State,  ZIP  Code) 

L 


(Oedit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 

(Signature) 

4.  Mail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington.  DC  20402-9325 


Public  Laws 


102cf  CongrtM,  Itt  8«Mlon,  1991 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  taws,  are  the  initial  publication  of  Federal 
IsMA  upon  enadinent  and  are  printed  as  soon  as  possMe  after  approval  by  the  President. 
Ijegislaivt  htelory  retsrences  tpptm  on  each  law.  Subecrlptton  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  102d  Congress,  1st  Session.  1991. 

(Individual  laws  also  may  be  puichased  from  the  Superintendent  of  Documents,  Washbiglon,  OC 
20402-9328.  Prioae  vary.  Sea  Reader  Aids  Section  of  the  Federal  Register  for  announcements 
or  newiy  enanea  mws  ana  pncecj. 


SuperiaUmitBi  of  Documents  Sobscriptioiis  Order  Form 


*d216 


I I    j[  Jj!ii3  •  please  aend  me 

for  $1 19  per  subtcrqxkn. 

1.  The  tood  ooat  of  ny  onler  is  $. 


CfMnM  your  order. 
Ifioasy/ 


><1S0  27S-iSI9 
subscriptions  to  PIJBLIC  LAWS  for  the  102d  Coogicn,  1st  Session,  1991 


iMeroMioMl  cdstonen  pietse  sdd  2S%. 
Phase  Type  or  Print 

2. 


AU  prkxs  inchide  regular  dcmiestk  postage  and  handling  and  are  subject  to  change. 


(Company  or  penaoai 


e) 


(AdditioiMl  Kkfacsayatteatioa  line) 


(Street  address) 


(City,  Sole,  ZIP  Code) 


L 


(Daytimei 


J- 


code) 


3.  Please  choose  OMlhod  of  l 

LJ  Checlc  payable  to  the  Superintendent  of  Documents 
n  OPO  Deposit  Account  I  I  I  I  I  I  I  l~n 
LJ  VISA  or  MasteiCard  Account 

I  M  I  I  I  I  I  I  I  I  I  I  I  I  I  I  im 

(vJMnt  cara  cipnauiM  oMe) 

m 


(Signature) 
4.  Mall  To;  Superiaieadeat  of  Donwirnri,  GovenuBeaC  Printing  Office,  Washington,  D.C.  20402-9371 


Microfiche  Editions  Available. . 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
dass  mail.  As  part  of  a  microfiche 
f=ederal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  FMeral  Register  Index  are 
mailed  monthly 

Code  of  Federal  Regulations 

The  (Dode  of  Federal  Regulations, 
comprising  approximate  196  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  tfie  current 
year's  volumes  are  mailed  to 
8ubscrit)ers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $195 
Six  months:  $9750 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $188 
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Superintendent  of  Documents  Subscriptions  Order  Form 


*6462 


Charge  your  order. 
IfMBatyl 


DYES, 


please  send  me  the  following  indicated  subscriptions: 
Ml  MKfiOnCHE  FORMAT: 


Coda  of  FMinl  IteaMlMH: 


-One  year  $195 
.CunwKyMT  $188 


CtHTB*  onKra  may  b*  WiptaMd  IB  •<•  OPO  ondw 
dnk  « (202)  7S3-3Z3S  feDm  B«0  aJK.  10  4:00  pm. 
■MHii'i  tinw,  Monday-Frtday  (woapl  hokdaya) 


.SixmonlhK$97^ 


1.  The  total  cost  of  my  order  it  S. 


IntematioDal  customers  please  add  2S% 
Please  Type  or  Print 

2. 


.  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


(Company  or  personal  name) 
(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

LJ  Chedk  payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account         I    I    II    II    H-D 
Q  VISA  or  MasteiCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  rrn 


(City,  State.  ZIP  Code) 

I }  

(Daytime  phone  inchiding  area  code) 


(Credit  card  expiration  date) 


Tkamk  you  for  yomr  order! 


(Signature) 
4.  Man  To:  Superintendent  of  Documents.  (Sovemmeni  Printing  Office,  Washington,  D.C.  20402-9371 


(Rev.  2/90) 


The  Federal  Register 

Regulations  appear  as  agency  documents  wNch  are  published  daily 

in  the  FMeral  Register  and  codified  annually  in  the  Code  off  Federal  Regulations 


f  pUDHngQ  QHift  m  TO 

nr  imHyaig  m  puow  oi  prapoMo 
llli  Mm  tool  lor  you  to  UM 10 

Andlltoipo  you  up  to  (toto  on  ttw 

OWKMi^  In 


PMiolpato  In  ttw 


HMSVO  Nionwy  w  pvi  ov  ■ 
■KK  «W  L8A  (LM  ol  CFA 
Of  «w  Oo«i  •!  PotfM 
DubMMd  In  tM  drito 


Tlw  Codo  of  Fodorai  ItoBuitlono  (CFR)  oomprMng 
■ppraxlmoMy  I9e  volumM  conuilnt  tho  annual  codification  of 
llw  Inal  ragulatlona  prtntad  In  »•  Fadoral  NagMar.  Eacfi  of 
tha  SO  tWaa  ia  updatod  annually. 

IndMdual  coplaa  ara  aaparataly  pricad.  A  prica  Hal  of  ourrani 
cm  volumaa  appaaia  both  in  tha  Fadaial  Hagialar  aach 
Monday  and  tfw  monthly  LSA  (LM  of  CFR  Sactkma  Affactad^ 
Prioa  inqulrtaa  may  ba  mada  to  tha  Suparintandant  of 
Oocumania,  of  tha  Offica  of  tha  Fadaral  RaQlator. 


Suptrinfndiit  of  DocuiiMntt  SutMcription  Ord«r  Form 


*6463 


CMf09  JfOflT  onfof . 


Qaiti  (fdn  My  6*  MwlMMd  10  ttt  flPO  Mdw 
«Nk  m  OOtI  7(1-3231  tan  ftOO  t-M.  la  4:00  ^M. 


I I  X  Cl^  J  please  send  me  the  following  indicated  subscriptions: 

•  Coda  of  Fadaral  ftoguMona 


^_t340  for  ona  yaar 
__tl70  for  alx-montha 


•  Mil 


I19S  for  ona  yaar 

107.60  for  r 


taf  ofwyMf 

^  24  X  iHopoActie  Fofinets 
4188  for  one  year 


$37,800  for  ona  yaar  ' t2i:750  for  ona  yaar 

118,780  for  alx-moniha 

1.  Ttte  total  cost  of  my  order  is  $ An  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customera  please  add  25%. 

Pieaee  Type  of  Prfnl 

2.  —  . 3.  Pfeaee  ehooee  mettiod  of  payment: 

(Company  or  paraonainama)  D  Check  payable  to  the  Superintendent  Of 

Documents  ^.^___^^__ 

DoPODepoelt  Account    QXEEIXHII 

D  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  n 

- TItanIr  MM  for  four  onlerf 

(CradM  card  aRplraiton  dato) 


(Addiiiontf  artiliaaa/aiiaiiilun  Una) 


(City,  Stala,  ZIP  Coda) 
( L 


(Daytima  phona  indudhiQ  araa  coda) 

(8»ondtora)  (Rav.2/9Q| 

4.  MaH  To:  Superintendent  of  Oocufnents,  Government  Printing  Office.  WasNnglon,  D.C.  20402-9371 
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Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

The  FadotaJ  Ragistor  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
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FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 


WHO:        The  OfTice  of  the  Federal  Register. 


WHAT: 


WHY: 


Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  tlie  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  February  28.  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register, 

First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington.  DC 

RESERVATIONS:  202-523-5240 


WHEN: 
WHERE: 


RESERVATIONS: 


LOS  ANGELES,  CA 

March  4.  at  9:00  a.m. 
Federal  Building, 
300  N.  Los  Angeles  St 
Conference  Room  8544 
Los  Angeles,  CA 
1-800-726-4995 


WHEN: 
WHERE: 


RESERVATIONS: 


SAN  DIEGO.  CA 

March  5,  at  9:00  a.m. 
Federal  Building, 
880  Front  St. 
Conference  Room  4S-13 
San  Diego.  CA 
1-800-726-4995 
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PROfOSCO  RULES 
Air  programs: 
Hazardous  air  pollutants;  national  emission  standards, 
6339 
Nonces 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  6393 
Weekly  receipts,  6392 
Formosa  organic  chemicals  and  plastics  production 
facilities,  TX.  6393 
Toxic  and  hazardous  substances  control: 
Premanufacture  notices  receipts,  6394 

Export  Administration  Bureau 
Nonccs 

Export  privileges,  actions  affecting: 

Gimm,  Kenneth  iC.  et  al.,  6370 
Foreign  availability  assessments: 

Hard-disk  test  equipment,  6371 
Meetings: 

Telecommunications  Equipment  Technical  Advisory 
Committee,  6372 

Family  Support  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
6405 
(2  documents] 

Farm  Credit  Administration 

PROPOSED  RULES 

Farm  credit  system: 
Agricultural  Credit  Act;  implementation — 
Lending  authorities,  appraisal  standards,  participations, 
and  lending  limits;  correction,  6422 

Farmers  Home  Administration 

PROPOSED  RULES 

Program  regulations: 
Insured  farmer  program  loans;  pledging  all  assets  as 
collateral,  6315 


Federal  Aviation  Administration 

PROPOSED  RULES 

Air  carrier  certification  and  operations: 
Anti-drug  program  for  personnel  engaged  in  specified 
aviation  activities;  coverage,  6452 

Federal  Communications  Commission 

RULES 

Communication  equipment: 
Radio  frequency  devices — 
Non-licensed  operation;  correction,  6288 
NOTICES 
National  Exchange  Carrier  Association,  Inc.;  average 

schedules  modifications,  6400 
Applications,  hearings,  determinations,  etc.: 
Kennedy  Broadcasting,  Inc.,  et  al.,  6400 

Federal  Crop  Insurance  Corporation 

NOTICES 

Ratemaking  methodology,  6367 
Reinsured  companies  rating  system;  criteria  and 
methodology,  6368 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Alabama  et  al.,  6279 
PROPOSED  RULES 
Flood  elevation  determinations: 

Oklahoma;  correction,  6341 

NOTICES 

Disaster  and  emergency  areas: 
Kentucky.  6401 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  certificate  flings: 

Northwest  Pipeline  Corp.  et  al.,  6381 
Natural  gas  companies  (Natural  Gas  Act]  and  Natural  Gas 
Policy  Act: 
Natural  gas  data  collection  system — 
Edit-checking  software,  and  FERC  Form  No.  2  edit 
checks  and  records  formats  revisions,  6389 
Applications,  hearings,  determinations,  etc.: 
Eastern  Shore  Natural  Gas  Co.,  6392 
Northern  Natural  Gas  Co.,  6392 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  6401 
(3  documents] 

Federal  Reserve  System  I 

RULES 

Organization,  functions,  and  authority  delegations: 
Federal  Reserve  Banks;  subordinated  capital  notes,  etc.. 
6261 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
First  Bank  Corp.,  6402 
Keiter,  Charles,  6402 

Fish  and  Wlldilf  e  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Butte  County  meadowfoam,  6345  \ 

'Ihi'ihi,  6349 
Point  Arena  mountain  beaver,  6353 
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Tennessee  yellow-eyed  grass,  6341 
NOTICES 
Permits: 

Marine  mammals,  6412 

Food  and  Drug  Administration 

RULES 

Food  for  human  consumption: 

Tuna,  canned;  identity  standards;  correction,  6263 
Organization,  functions,  and  authority  delegations: 

Center  for  Veterinary  Medicine,  6263 
NOTICES 
Human  drugs: 

New  drug  applications — 
Wallace  Laboratories;  withdrawn,  6402 
Meetings: 

Advisory  committees,  panels,  etc.,  6403 
Organization,  functions,  and  authority  delegations: 

Biological  Product  Review  Office,  6404 

Food  and  Nutrition  Service 

PROPOSED  RULES 

Child  nutrition  programs: 
National  school  lunch,  breakfast,  and  special  milk 
programs,  etc. — 
Coordinated  review  effort,  6297 

Foreign  Assets  Control  Office 

RULES 

Iranian  assets  control,  6546 

Forest  Service 

PROPOSED  RULES 

National  Forest  System  land  and  resource  management 

planning,  6508 
NOTICES 

Environmental  statements;  availability,  etc.: 
Medicine  Bow  National  Forest,  WY,  6369 
Meetings: 
Ouachita  National  Forest  Multiple  Use  Advisory  Council, 
6369 

Health  and  Human  Services  Department 

See  Family  Support  Administration;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration;  National  Institutes  of  Health;  Public 
Health  Service;  Social  Security  Administration 

Health  Resources  and  Services  Administration 

See  also  Public  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  health  outreach  program;  correction,  6423 

Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  program: 

Interest  rate  changes,  6264 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  6408 
Organization,  functions,  and  authority  delegations: 
Regional  Administrators  et  al.;  procurement  authority, 
6407 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Surface  Mining  Reclamation  and  Enforcement  Office 


Internal  Revenue  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Technical/Review  Staff,  Chief,  6419 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Short  supply  determinations: 
Wide  stainless  steel  hot  bands,  6372 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Compensated  intercorporate  hauling  operations,  6413 
Railroad  services  abandonment: 

CSX  Transportation,  Inc.,  6413 

Norfolk  &  Western  Railway  Co.,  6413 

Southern  Pacific  Transportation  Co.,  6414 

Justice  Department 

See  Drug  Enforcement  Administration 

Lal>or  Department 

See  Employment  Standards  Administration 

Land  Management  Bureau 

NOTICES 

Classiffcation  of  public  lands: 

Arizona,  6409 
Closure  of  public  lands: 

New  Mexico,  6410 

Wyoming,  6410 
Meetings: 

Cedar  City  District  Grazing  Advisory  Board,  6410 

Susanville  District  Advisory  Council,  6412 
Opening  of  public  lands: 

Washington,  6411 
Realty  actions;  sales,  leases,  etc.: 

Montana,  6411 
Withdrawal  and  reservation  of  lands: 

New  Mexico;  correction,  6412 

National  Agricultural  Library 

NOTICES 

Laboratory  animal  welfare;  nonhuman  primates 

environmental  enhancement;  institutional  plans,  6369 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Tires,  new  pneumatic — 
Bead  unseating  tire  dimensions,  6288 

National  Institutes  of  Health 

NOTICES 

Laboratory  animal  welfare;  nonhuman  primates 

environmental  enhancement;  institutional  plans,  6369 
Meetings: 
National  Cancer  Institute,  6405 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  groundfish,  6290 
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Nuclear  Regulatory  Commission 

NOTICES 

Abnormal  occurrence  reports: 

Periodic  reports  to  Congrees,  M15 
Meetings: 

Reactor  Safeguarda  Advisory  Conmiittee,  6416 
(2  documents] 
Applications,  hearings,  determinations,  etc.: 

Alabama  Power  Co..  6417 

Duke  Power  Co..  6416 

Pension  Benefit  Guaranty  CorperaMon 

RULES 

Multiemployer  plans: 
Valuation  of  plan  benefits  and  plan  assets  following  mass 
withdrawal — 
Interest  rates.  6280 
Single-employer  plans: 
Valuation  of  plan  benefits — 
Interest  rates  and  factors.  6265 

Personnel  Management  Office 

NOTICES 

Agency  information  cbiiection  activities  under  OKffi  review, 
6416 

Public  Health  Service 

See  also  Food  and  Drug  Administration;  Health  Resources 
and  Services  Administration;  National  Institutes  of 
Health 
NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Institutes  of  Health,  6406 
OASH  Information  Technology  and  Management 
Division.  6406 


Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau;  Foreign  Assets 
Control  Office;  Internal  Revenue  Service 


Separate  Parts  in  This  Issue 

Part  II 

Department  of  Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  6426 

Part  III 

Department  of  Agriculture,  Forest  Service,  6508 

Part  IV 

Department  of  Education,  6540 

PartV 

Department  of  Transportation.  Federal  Aviation 
Administration.  6542 

Part  VI 

Department  of  the  Treasury.  Office  of  Foreign  Assets 
Control.  6546 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


RaHroad 

NOTICES 

Meetings;  Sunshine  Act.  6421 

Securities  and  Exchange  Commieelon 

NOTICES 

Agency  information  collection  activities  under  OKffl  review. 

6418 
Meetings;  Sunshine  Act,  6421 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
6406 

State  Department 

mOPOSEORUI^S 

International  Traffic  in  Arms  Regulations:  amendments, 
6332 


Surface  Mining  Reclamation  and  Enforcement  Offioe 

RULES 

Permanent  program  and  abandoned  mine  land  reclamirtion 
plan  submissions: 
Oklahoma,  6266 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  aubmissions: 
Maryland,  6333 
Ohio.  6336 
West  Virginia,  6337 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  265* 

(DoefcalNa.ll-«r24] 

Delcgalian  of  Aatliortty  t»  Ifw  Fadaral 
Rmw*  Banks  to  Approw*  C«r1ain 
Proposals  by  Stats  lAsmbar  Banks  to 
Issus,  or  RsUro  Prior  to  Maturity, 
Subordinatod  Capital  Notos,  and  to 
Approvs  Invsatmsnts  by  Stats 
MsMBbsr  Banks  bi  Bsnk  Prsmisss 
Without  Qusntitstivs  UmltsUon 

aqenct:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rale. 

summary:  The  Board  is  amending 
§  285^  of  its  Rulea  Regarding  Delegation 
of  Authority  (12  CFR  285.2)  in  order  to 
delegate  to  die  Federal  Reserve  Bmks 
authority  to  approve  certain  proposals 
by  state  member  banks  to  iasne.  or  retire 
prior  to  maturity,  subordinated  capital 
notes.  As  port  of  this  amendment,  dw 
Board  is  also  delegating  to  the  Reserve 
Banks  authority  to  approve  investments 
by  state  member  banks  in  bank 
premises  without  quantitative  Umitation. 
AppUcations  falling  outside  the 
standards  set  forth  herein  will  be 
forwarded  to  the  Board  for  further 
consideration. 

CFFECnvc  DATK  February  15, 1991. 
Fon  nwTHn  mposmation  contact: 
Sidney  M.  Sussan,  Assistant  Director 
(202/452-2639).  or  Beveriy  Evans- 
Chorch.  Supervisory  Financial  Analyst 
(202/452-2573),  Division  of  Banking 
Supervision  and  Regulation;  or  Thomas 
M.  Corsi,  Attorney,  (202/452-3275), 
Legal  Division;  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551.  For  the  hearing 
impaired  only,  Telecommimications 
Device  for  the  Deaf  (TDD).  Dorodiea 
Thompson.  (202/452-3544). 


SUFW,fMtNTAllV  INFOWMATIOM:  considers  that  nevertheless  it  should  not 

Regulatory  Flexibility  Act  Analysis  ^^^  action  on  the  member  bank's 

i^..^..*  *-  —-44^ •ne/ki  _*  <!.  request,  and  to  exercise  the  functions 

rJX^*  SSj52^1^.*t9^  f-t^d  -  P-?^«P»^«  (fXl).  (2)  and 

354.5U.S.C.Wlerae7.).theBo«rd  (7)  of  this  section  m  «aes  m  wh»ch  the 

certifies  that  the  amendment  will  not  «PP«H«ate  Federal  Reserve  Bank 

have  a  significant  economic  impact  on  a  considers  that  U  should  not  tiike  actioa 

substantial  nwnber  of  small  business  *°  approve  the  member  bank  s  nqfteaL 

entities.  Hie  amendment  does  not  have  •       *       •       •       • 

particular  effect  on  smaH  entities.  ^^4)  IReserved) 

Public  Comment  •        *        *        •        • 

The  provisMNU  of  section  553  of  Title  (2^  [Reserved] 

5,  United  States  Code,  relating  to  notice.  **•••• 
public  portidpatioB,  and  def»ed 

effective  date  have  not  bem  fblk)wed  in  (Q  *  *  * 

connection  with  Uie  adc^}tion  of  this  (7)  *  *  * 

amendment  becoase  the  change  to  be  (i)  The  bank's  capttahzatian  in 

effected  is  proce<hu-al  in  nature  and  relation  to  the  character  and  condition 

does  not  constitate  a  substantive  rule  of  jt*  assets  and  to  its  deposit  liabilities 

subject  to  die  requirements  of  that  and  odier  corporate  responsibilities, 

sectioa  The  Boards  expanded  rule  including  Ae  volume  of  its  risk  assets 

making  procedures  have  not  been  and  of  its  marginal  and  hrferiot-^nafity 

followed  for  the  same  reason.  aggets,  aU  considered  in  relation  to  the 

List  of  Sobjeds  in  12  CFR  Part  266  strength  of  its  management. 

Authority  delegation  (Government  ^"J  [Reserved] 

agencies).  Banks,  Banking.  Federal  ***** 

^®**^  System.  ^^^  Apptuvai  of  siAordinated  debt  to 

For  the  reasons  set  forth  above.  12  capHal.  To  approve  a  State  member 

CFR  part  265  is  amended  as  IbUews:  bank's  propomd  subonlinated  debt 

PART265-RULESRE<1ARDIMG  issue  as  an  addition  to  the  barits 

DEl^GATION  OF  AUTHORITY  capital  stnicture  if  aU  of  the  following 

conditions  are  met 

1.  The  authority  citation  for  part  2«  (i)  The  terms  of  the  proposed  debt 
continvea  to  read  as  follows:  is,ue  satisfy  the  requiremenU  of 

Audiocity:  Section  ll(k).  38  Stat.  Z81  and  80  §  204^a)(lKviiKC)  at  this  part 

Sut.  1314  (12  U.S.C  a48(k)).  (RegulatitKi  D)  and  the  Board's  gutdeline 

2.  Section  265^  is  amended  by  criteria  for  approval  of  subwdinated 
revising  paragraphs  (c)(10)  and  (f)(7)(i},  ^^^  •"  *"  addlti<»  to  capital;  and 
by  removing  and  reserving  paragraphs  (ii)  No  significant  policy  issue  is 
(c)(24)  and  (c)(2B).  by  removing  and  raised  by  tlw  ]N>oposed  issue  as  to  wbidi 
reserving  paragraph  (f)(7)(ii).  and  by  the  Board  has  not  expressed  its  view, 
adding  new  paragraphs  (fX50)  and  (51)  jo  approve  the  retirement  prior  to 
(f)(51)  to  read  as  follows:  maturity  of  capital  notes  taaaed  by  a 
926SJ    Specific  finctions  daleg^Ml  to  state  member  bank  described  in 

Bovd  employees  and  to  Federal  Reserve  5  204.2(a)(l)(vii)(C)  of  this  part 

Banks.  (Regulation  D),  provided  the  Reserve 

*****  Bank  is  satisBed  that  the  bank's  capital 

(c)  *  *  *  position  will  be  adequate  after  the 

(10)  To  exercise  the  functions  proposed  redemption, 

described  in  paragraphs  (f)(4)  (50),  and  *        •        •        •        • 

(51)  of  this  section  in  cases  in  which  the  gy  ^^der  of  the  Board  of  Goveraon,  ol  the 

conditions  specified  therein  as  Federal  Reserve  System,  February  U.  1991. 

prereqmsites  to  exercise  of  such  vvilllaiii  W  Wiles, 

functions  by  the  Federal  Reserve  Banks  ^^ 

are  not  present  or  in  which,  even  though  Secretary  of  the  Board. 

such  conditkMis  are  presoit.  die  [FR  Doc  9l-aa63  Filed  2-14-91: 8:45  am) 
appropriate  Federal  Reserve  Bank 


Mte 


ftdtnl  lfa^«t<r  f  Vol.  5b;  No.  32  /  Friday.  Pebhikry  IS.  1991  /  TLvJetl  tifad  l^eguliationg 


COMMOOfTY  FUTURES  TRAOINQ 


17CntPvtM 

I  iNwyii  upnon  irwwaciiofw 


r.  Commodity  Futures  Trading 
CommiMion. 
ACnow  Order. 


;  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
authorizing  option  contracts  on  the 
European  Washed  Arabica  Coffee 
Futures  Contract  traded  on  the  London 
Futures  and  Options  Exchange  ("London 
Fox")  to  be  offered  or  sold  to  persons 
located  in  the  United  States.  This  Order 
is  issued  pursuant  to:  (1)  Commission 
rule  30.3(a),  17  CFR  30.3(a)  (1990),  which 
makes  it  unlawful  for  any  person  to 
engage  in  the  offer  or  sale  of  a  foreign 
option  product  until  the  Commission,  by 
order,  authorizes  such  foreign  option  to 
be  offered  or  sold  in  the  United  States; 
and  (2)  the  Commission's  Order  issued 
on  November  3a  1969,  M  FR  50348 
(December  8, 1969),  authorizing  certain 
option  products  traded  on  London  Fox 
to  be  offered  or  sold  in  the  United 
States. 
vracnvi  OATi:  March  18. 1991. 


POM  MRTNm  MPOMIATION  CONTACTt 
Barney  L  Charlon,  Esq.,  Division  of 
Trading  and  Markets,  Commodity 
Futures  TMding  Commission.  2033  K 
Street  NW.,  Washington,  DC  20581. 
Telephone:  (202)  254-8055. 
suPfUMDiTAiiv  lyomuTioiii  The 
Commission  has  issued  the  following 
Order 

Older  Under  Commission  Rule  30  J(a) 
Pannittint  Option  Cootracts  oo  the 
Europaan  Waslied  Arabica  Coffee 
Fututaa  Cootract  Traded  on  the  London 
Futuraa  and  Options  Exchange  to  be 
Offmd  or  Sold  in  tiio  Unitad  States 
Thirty  Days  After  Publication  crfTUs 
Notice  in  die  Federd  Register 

By  Order  issued  on  November  30, 1989 
("Initial  Order"),  the  Commission 


authorized,  pursuant  to  Commission  rule 
30.3(a),'  certain  option  products  traded 
on  the  London  Futures  and  Options 
Exchange  ("London  Fox")  to  be  offered 
or  sold  in  the  United  States.  54  FR  50348 
(December  6. 1966).  Among  other 
conditions,  the  Initial  Order  specified 
that: 

Except  as  otherwiM  pennittad  under  the 
Commodity  Exchange  Act  and  ragulations 
thereunder,  *  *  *  no  offer  or  sale  of  any 
London  Fox  option  product  in  the  United 
States  tliall  be  made  until  tliirty  days  after 
publication  in  the  Federal  Ragistar  of  notice 
specifying  the  particular  option(t)  to  be 
offered  or  sold  pursuant  to  tliU  Order  *  *  *. 

By  letter  dated  January  28, 1991, 
London  Fox  represented  that  it  would 
coDunence  trading  an  option  contract 
based  on  the  European  Washed  Arabica 
Coffee  futures  contract  on  or  after 
March  1, 1991.  London  Fox  has 
requested  that  the  Commission 
supplement  its  Initial  Order  and 
subsequent  Order  authorizing  Options 
on  the  Robusta  Coffee  futures  contract. 
Options  on  the  No.  5  White  Sugar 
futures  contract  Options  on  the  No.  6 
Raw  Sugar  futures  contract  Options  on 
the  No.  7  Cocoa  futures  contract  and 
Options  on  the  MGMI  futures  contract  ■ 
by  also  authorizing  London  Fox's  Option 
Contract  on  the  European  Washed 
Arabica  Coffee  futures  contract  to  be 
offered  or  sold  to  persons  in  the  United 
States.  Upon  due  consideration,  and  for 
the  reasons  previously  discussed  in  the 
Initial  Order,  the  Commission  believes 
that  such  authorization  should  be 
granted. 

Accordingly,  pursuant  to  Commission 
rule  30.3(a)  and  the  Commission's  Initial 
Order  issued  on  November  30, 1989,  and 
subject  to  the  terms  and  conditions 
specified  therein,  the  Commission 
hereby  authorizes  London  Fox's  Option 
Contract  on  the  European  Washed 
Arabica  Coffee  futures  contract  to  be 
offered  or  sold  to  persons  located  in  the 
United  States  thirty  days  after 
publication  of  this  Order  in  the  Federal 
Regiatar. 


Contract  Spedficatkms 

Options  on  the  European  Washed 
Arabica  Coffee  Futures  Contract 


Coneact  Unit J 

One  or  more  lots  37,500 

poundi(R)S). 

f^nnira  rii   ^in  ■ 

TTw  price  shsl  be  ex- 

pre  md  m  UnHed  Stum 

OoSara  and  Cantt  per 

pound. 

Tradbig  Monttw. 

March.  May.  July.  S«pl«n- 

bar,   December.   March 

(2).  May  (2). 

Oeoo  to  leoo  how*,  con- 

UnuotMly. 

Exerdaa/Slrtka  Price 

$50. 

InCfWTMfllS* 

EKpiiy 

At    12:30    on    the    tt*d 

WednaKtay      m      Vm 

■vary  month  o(  the  urv 

dariymo  fuluraa. 

List  of  Subjects  in  17  CFR  Part  30 

Commodity  futures.  Commodity 
options.  Foreign  commodity  options. 

Accordingly.  17  CFR  part  30  is 
amended  as  set  forth  below: 

PART  30-FOREIQN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1)(A),  4. 4c.  and  8a  of 
the  Commodity  Exchange  Act  7  U.S.C  2, 6, 
ec  and  12a. 

2.  Appendix  B  to  part  30  is  amended 
by  adding  the  following  entry 
alphabetically  after  the  existing  entry 
for  "London  Futures  and  Options 
Exchange"  to  read  as  follows: 

App#n(flx  B    Option  Contracts 
Pormlttod  To  Bo  Offorod  or  Sold  in  tho 
VS.  PuTMiant  to  {  30,3<a) 


ExohtnQS 


FR 


London  Fukaea  and  OpSona  EMOhanga.. 


QpSon  Cone  act  on  &jropaan 
Contract 


Washed  Arabica  Coffaa  Futuraa    Fabnjary    IS,    IWI;    56   FR 


■  rnmmlMlon  nil*  KJ{m).  17  CFR  SOJ(a)  (19S0). 
■lakM  it  onlawful  (or  any  paraoa  io  w^m  ia  tha 
ofhr  or  tala  of  •  forti|n  optloa  product  until  tha 


CommiMion.  by  ordar.  authoriaaa  mdi  brtipi 
optioo  to  b«  ofTerad  or  lold  ia  tha  Unitad  SUtaa. 


■  Tha  biitial  Ordar  pravioualy  waa  nipplamanlad 
to  allow  opUona  on  tha  MGMI  futuraa  contract  to  ba 
olfarad  or  aold  in  tha  Unitad  SUtaa.  S^  55  FR  2S372 
Ouly  11. 1800). 
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Issued  in  Washtagton.  DC  on  February  12. 
1981. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  fl-MM)  FBed  »-14-«l;  8:45  em) 


DEPARTIIENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Onig  Aduilnialrallon 

21  CFR  Part  5 

Doiagatiooa  of  AaMioiHy  and 
Organlzatloa;  Canlar  for  Volarinary 
Madidna 

AOKNCV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

aiMMMllY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegaGons  of  authority 
relating  to  fanctions  performed  by  the 
Center  for  Veterinary  Medicine  (CVM) 
by  adding  a  new  delegation  concerning 
the  determinaticm  of  submission  and 
approval  dates  for  abbreviated  new 
animal  drag  applications  (ANADA's) 
and  certain  new  animal  drvg 
api^catioat  (NADA's).  Tluse 
determinations  are  an  essential  part  ci 
the  calcalatian  of  exclusivity  peiioda. 
EFfVCnvt  Ditic:  F^iruary  15. 1991. 
FOR  FUKTHER INRMMATION  CONTACT: 
Ellen  RawUngs.  Division  of  Management 
Systems  and  Policy  (HFA-340).  Food 
and  Drug  Adadaistration.  5600  Fishers 
Lane.  Rockville.  MD  20857, 301-443- 
4976. 

8UPPLEMENTAIIT  MromiA-nON:  FDA  is 
delegating  new  authority  to  CVM  under 
sections  512(c){2)(DKiv)  and  (cK2)(F)  of 
the  Federal  Pood,  I^iig.  and  Cosmetic 
Ad  (the  act)  (21  U3.C  3g0b(c)(2)(D)av) 
and  (c)(2)(F)),  as  aaiended  by  the 
Generic  Aniouil  Drag  and  Patent  Term 
Restoration  Act  of  1918  (Pab.  L  »X>- 
670).  New  f  5.95  Subnmsioa  of  and 
effective  approval  dates  for  abbreviated 
new  animal  drug  applications  and 
certain  new  animal  drug  applications 
(21  CFR  5.96)  aathorizes  «ie  Director 
and  Deputy  Director,  CVM,  and  die 
Director  and  Deputy  Dunedor,  C^ice  of 
New  Anfanal  Drug  Bvahiation,  CVM,  to 
perlom  all  the  funcfions  of  die 
Commisaianer  of  Food  and  Drugs  witli 
regard  to  decisioaa  eonceming  dates  of 
submission  and  effective  approval  of 
ANADA's  and  their  enpplonents 
submitted  under  section  512(b)(2)  of  the 
act.  It  also  authorizes  these  officials  to 
perform  all  the  functioat  of  dte 
CommisaioBer  with  regard  to  certain 
NADA's  and  their  supplements 


submiUed  under  section  512(b)(1)  of  the 
act  Hieaa  detemHnationa  are  an 
essential  part  of  the  eakulatiaa  af 
exduaivi^  periods. 

Further  redelegatioa  of  Ika  authority 
delegated  is  not  aiithoriaed.  AndHtity 
delegated  to  a  poaitionby  tide  may  be 
exerdaad  by  a  pereoa  officially 
designated  to  aerve  in  such  posttion  hi 
an  acting  capacity  or  on  a  teaapoFary 
basis. 

list  of  Subjects  in  21  CFR  Part  5 

Authority  delegetione  (GoTemment 
agmdes),  fenports,  OiganizatioB  and 
fijinctions  (Government  agencies). 

Therefore,  under  die  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Einigs.  21  CFR  part  5  is 
amended  as  follows: 

PART  S-DELEGATIONS  OF 
AUTHORITY  AND  ORQAtMZATION 

1.  The  authority  citation  for  21  CFR 
part  5  contimes  to  reed  as  follows: 

Authority:  5  U.S.C.  504. 552.  App.  2;  7  U.S.C 
2271;  15  U.S.C.  638. 1281-1282.  3701-37118; 
sees.  2-12  of  the  Fair  Packaging  and  Labeling 
Act  (15  U.S.C.  1451-1401);  21  U.S.C.  41-Sa  «- 
63. 141-149,  487f,  e79{b),  801-886,  lTOl-1969; 
sees.  201-863  of  tlM  Federal  Food.  Drug,  and 
Cosnetic  Act  (21  U.S.C  321-383);  36  U.S.C 
158;  sees.  301. 302.  303. 307.  nO.  Sll,  9S1,  352. 
364-36QF.aBl.  382,  t701-1706,  21(n  of  te 
PuUic  HeriA  Service  Act  (42  U.S.C  341,  M2, 
242a,  2421 2«ai,  243, 282, 288.  203b-ana.  264. 
265. 3OOn-30Oa-6.  SOQaa-l);  42  U3.C.  ISSSy. 
32«eb.  4332, 4B31(a^  10ea7-tt00«  E.0. 11488. 
11921,  and  12501. 

2.  New  I  S.9S  is  added  to  Subpart  B  to 
read  as  foHows: 


95.9S 


drug 
drug 

IW  foHowkig  <^icials  are  audKRized 
to  perform  all  6te  fanctione  qf  the 
Commissioner  of  Food  and  Drags  widi 
regard  to  decieions  made  under  section 
512(cK2)(DKiv)  and  (cM2)(F)  of  die 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  eencemiRg  die  date  of 
submission  and  the  date  of  effective 
approval  of  abbreviated  new  animal 
drug  applications  induding  sopplentents 
thereto,  submitted  onder  section 
612(b)(2)  of  tlie  act  and  of  new  animal 
drug  appKcations  incRMsng  supplements 
thereto,  submitted  nnder  section 
512(b)(1)  of  die  act 

(a)  The  Director  and  Deputy  Director, 
Center  for  Veterinary  Medicine  (CVM). 

(b]  The  Director  and  D^iuty  Director. 
Office  of  New  Animal  Drug  Evaluatkm. 
CVM. 


Dated-  February  7. 1881. 

Gary  Dylcatra, 

Acting  Associate  Coatmmeioaerfet 
Regulatory  Affairs. 

(FR  Doc.  01-8748  Filed  >-14-8t:  8)46  an} 
BHJJNa  COOa  41SS-S1-M 

21  CFR  Porta  102  «id  161 
[Docket  lto.84P-0249] 

Cannad  Tuna;  Amandmaot  of  tho 
Standard  of  IdantRy;  Corractioo 

aqcncy:  Food  and  Drug  Administration, 
HHS. 

ACTIONS  Final  rule;  correction. 

SUMMARr:  The  Food  and  Drag 
Administration  (FDA)  is  correcting  the 
final  rule  that  appeared  in  the  Faisal 
Ragiater  of  October  31. 1900  (55  FR 
45795)  and  amended  the  standard  of 
identity  for  canned  tuna  Among  other 
things,  it  updated  the  scientific 
nomenclature  for  species'  names  in  die 
standard  for  tuna  as  weU  as  in  the 
common  or  usual  name  regulation  {or 
bonito.  In  the  fiaal  rule,  tbe  docket 
number  was  inconectly  given  as  "MN- 
0249".  It  ^KHdd  have  read  "S4P-0248". 
The  final  rule  also  ^>eUed  "Tbutmm 
albacares"  incorreetiy  and  included  a 
number  of  other  errors  in  the  table  in  die 
preamble  and  in  entries  in  21  CFR 
161.190.  This  document  corrects  those 
errors. 


FOR  fURTNBUNFOnMATION  contact: 
James  F.  Lin,  Center  for  Food  Safety  and 
Applied  Natrition  (107-414).  Food  and 
Dnig  Adrainistratioo.  200  C  St.  SW., 
Washington.  DC  20204. 202-'4B5-0122. 

In  FR  Doc.  90-25705,  appearing  at 
page  45795  ia  tha  FadHal  Ragistar  of 
Wednesday.  October  31. 1990,  die 
following  corrections  are  made: 

1.  On  the  saaae  page,  in  the  first 
column,  is  the  heading,  "[Docket  Na 
84N-024i]''  is  corrected  to  read  "{Docket 
No.  84P-024(q". 

2.  On  page  45796,  in  the  third  cdanm. 
in  the  table,  under  the  heading  "Revised 
list"  the  seventh  entiy  "Thiamtis 
albacores" is  corrected  to  read 
"Tbunnus  albooarea";  and  in  the  lldi 
and  13th  entries,  the  parentheses  are 
removed. 

S  161.190   ICorraetadl 

3.  On  page  45707.  in  the  third  colamn. 
under  1 181.100(e)(2).  tiie  sixdi  en^ 
"Thunnus  albacores"  is  corrected  to 
read  ThoMnus  albacares":  and  in  tbe 
10th  entry  the  parentheses  are  teesoved 
and  "shipiack"  ia  corrected  to  read 
"skipjack":  and  in  the  12th  entry,  the 
parentheses  are  reaioved 
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Dated  Ftbniaiy  S,  1901. 
GwyDykaba, 

Acting  AM$oeJal»  Commiaaionerfor 
Ragulatorf  Affain. 

[FR  Doc  n-MW  Piled  2-14-01: 8:45  wn] 
I  coot  4M»-tt-ll 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offlo#  of  IfM  AMistwrt  Secretary  for 


24CFRPwt236 

[Dodwt  Na  M-«1-1S16rFfl-3002-f-01] 


Nitorvst  Rfltoo 

AOmcv:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 


:  This  change  in  the 
regulations  reduces  the  maximum 
allowable  interest  rate  on  section  235 
(Homeownership  for  Lower  Income 
Families)  insured  loans.  This  final  rule  is 
intended  to  bring  the  maximum 
permissible  financing  charges  for  this 
program  into  line  with  competitive 
market  rates. 

DATi:  February  5, 1991. 


ITWN  contact: 
James  E  Mitchell  Director,  Financial 
Services  Division.  Office  of  Financial 
Management  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  Washington,  DC  20410. 
Telephone  (202)  706-4325.  (This  is  not  a 
toll-free  number.) 

SUmiMBfTARV  WroWMATlON:  The 

following  amendments  to  24  CFR 
chapter  II  have  been  made  to  decrease 
the  maximum  interest  rate  which  may 
be  charged  on  loans  insured  by  this 
Department  under  section  235  of  the 
National  Housing  Act  The  maximum 
interest  rate  on  ti^e  HUD/FHA  section 
235  insurance  programs  has  been 
lowered  from  9.50  percent  to  9.00 
percent 

Until  recently,  HUD  regulated  interest 
rates  not  only  for  the  section  235 
Program,  but  also  for  fire  safety 
equipment  loans  insured  under  section 
232  of  the  National  Housing  Act 
However,  Section  429(e)(2)  of  the 
Housing  and  Community  Development 
Act  of  1967  (Pub.  L 10O-242,  approved 
February  5. 1988)  amended  the  National 
Housing  Act  to  provide  that  interest  on 
fire  safety  equipment  loans  under 
section  232(i)  of  the  Act  will  be  "at  such 
rate  as  may  be  agreed  upon  by  the 


mortgagor  and  the  mortgagee." 
Accorc^ogly,  these  loans,  like  most  other 
National  Housing  Aot-authorized  loans, 
now  have  their  interest  rates  determined 
by  negotiation.  Accordingly,  this 
announcement  of  a  change  in  interest 
rate  ceilings  for  FHA-insured  mortgages 
is  limited  to  the  section  235  Program. 
The  Secretary  has  determined  ^at  this 
change  is  immediately  necessary  to 
meet  the  needs  of  the  maricet  and  to 
prevent  specidation  in  anticipation  of  a 
change. 

As  a  matter  of  policy,  the  Department 
submits  most  of  its  rulemaking  to  public 
comment  either  before  or  after 
effectiveness  of  the  action.  In  this 
instance,  however,  the  Secretary  has 
determined  that  advance  notice  and 
public  comment  procedures  are 
unnecessary  and  that  good  cause  exists 
for  making  this  final  rule  effective 
immediately.  HUD  regulations  published 
at  47  FR  58266  (1962),  amending  24  CFR 
part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1968,  contain  categorical 
exclusions  from  their  requirements  for 
the  actions,  activities,  and  programs 
specified  in  t  50.20.  Since  the 
amendments  made  by  this  rule  fall 
within  the  categorical  exclusions  set 
forth  in  paragraph  (1)  of  S  50.20,  the 
preparation  of  an  Environmental  Impact 
Statement  or  Finding  of  No  Significant 
Impact  is  not  required  for  this  rule.  This 
rule  does  not  constitute  a  "major  rule" 
as  that  term  is  defined  in  section  1(b)  of 
Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  mora;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  governmental 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  accordance  with  the 
provisions  of  5  U.S.C  605(b)  (the 
Regulatory  Flexibility  Act),  the 
undenigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  for  a  small  adjustment  in  the 
mortgage  interest  rate  in  programs  of 
limited  applicabiUty,  and  thus  of 
minimal  effect  on  small  entities.  This 
rule  was  not  listed  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  29, 1990,  (55  FR 
44530)  pursuant  to  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 


The  Catalog  of  Federal  Domestic 
Assistance  Program  numbera  are  14.108. 
14.117,  and  14.120. 

List  of  Subjects  in  24  CFR  Part  235 

Condominiums,  Cooperatives,  Low- 
and  moderate-income  housing.  Mortgage 
insurance,  Homeownerahip,  Grant 
programs:  housing  and  community 
development. 

Accordingly,  the  Department  amends 
24  CFR  part  235  as  follows: 

PART  235-MORTQAQE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOMEOWNERSHIP  AND  PROJECT 
REHABILITATION 

1.  The  authority  citation  for  24  CFR 
part  235  continues  to  read  as  follows: 

Authority:  Sections  211, 235,  National 
Housing  Act  (12  U.S.C.  1715b,  ITlSz):  secUon 
7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  In  t  235.9,  paragraph  (a)  is  revised 
to  read  as  follows: 

S  235.9    Maximum  Interest  rata. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  9.00  percent  per  anniun,  except 
that  where  an  application  for 
commitment  was  received  by  the 
Secretary  before  February  5, 1991,  the 
loan  may  bear  interest  at  the  maximum 
rate  in  effect  at  the  time  of  application. 
•        •        •        •       • 

3.  In  S  235.540,  paragraph  (a)  is 
revised  to  read  as  follows: 

I235.M0    Maximum  intereet  rate. 

(a)  On  or  after  February  5, 1991,  the 
loan  shall  bear  interest  at  the  rate 
agreed  on  by  the  lender  and  the 
borrower,  which  rate  shall  not  exceed 
9.00  percent  per  annum,  with  the 
exception  of  applications  submitted 
punuant  to  feasibiUty  letters,  or 
outstanding  conditional  or  firm 
commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximimi  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will-be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 

Dated  February  6, 1991. 
Arthur  |.  Hill. 

Acting  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 
[FR  Doc.  01-3710  Filed  2-14-01;  8:45  am] 
MUMM  coot  «>i«-«r-«i 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2619 

Valuation  of  Plan  Banafita  In  Singla- 
Employar  Plana;  Amandmant  Adopting 
Additional  PBGC  Rataa 

AQENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

auMMARY:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  contains  the 
interest  rates  and  factors  for  the  period 
beginning  March  1, 1991.  The  use  of 
these  interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  others.  The 
Pension  Benefit  Guaranty  Corporation 
adjusts  the  interest  rates  and  factors 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
appUcable  to  plans  that  terminate  on  or 
after  March  1, 1991  and  will  remain  in 
effect  until  the  PBGC  issues  new  interest 
rates  and  factors. 
EFFECTIVE  DATE:  March  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Ronald  Goldstein,  Senior  Counsel, 
Office  of  the  General  Counsel,  Code 
22500,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street.  NW., 
Washington,  DC  20006.  202-778-8850 
(202-778-8859  for  TTY  and  TDD  only). 
These  are  not  toll-free  numbers. 

tUPPIf  MENTARY  INFORMATION:  The 

Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulation  on  ValuaUon  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619)  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  under  Tide  fV  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA").  Under  ERISA 
section  4041(c),  all  plans  wishing  to 
terminate  in  a  distress  termination  must 


value  guaranteed  benefits  and  "benefit 
liabilities",  Le^  all  benefits  provided 
under  the  plan  as  of  the  plan 
termination  date,  using  the  formulas  set 
forth  in  part  2619,  subpart  C.  (Plans 
terminating  in  a  standard  termination 
may,  for  purposes  of  the  Standard 
Termination  Notice  filed  with  PBGC  use 
these  formulas  to  value  benefit 
liabilities,  although  this  is  not  required.) 
In  addition,  when  the  PBGC  terminates 
an  imderfunded  plan  involtmtarily 
pursuant  to  ERISA  section  4042(a),  it 
uses  the  Subpart  C  formulas  to 
determine  the  amount  of  the  plan's 
underfimding. 

Appendix  B  in  part  2619  sets  forth  the 
interest  rates  and  factors  that  are  to  be 
used  in  the  formulas  contained  in  the 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  rates  and  factors  currently  in  use 
have  been  in  effect  since  February  1, 
1991.  This  amendment  adds  to  Appendix 
B  a  new  set  of  interest  rates  and  factors 
for  valuing  benefits  in  plans  that 
terminate  on  or  after  March  1, 1991, 
which  set  reflects  a  decrease  of  V* 
percent  in  the  immediate  interest  rate 
from  7y4  to  7  percent. 

Generally,  the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factors  will  remain  in  effect  until 
such  time  as  the  PBGC  publishes 
another  amendment  changing  them.  Any 
change  in  the  rates  normally  will  be 
published  in  the  Federal  Register  by  the 
15th  of  the  month  preceding  the  effective 
date  of  the  new  rates  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  pubUc  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  can  reflect,  as  accurately 
as  possible,  current  market  conditions. 


Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  that  will  terminate  on 
or  after  March  1, 1991,  and  because  no 
adjustments  by  ongoing  plana  is 
required  by  this  amendment,  the  PBGC 
finds  that  good  cause  exists  for  making 
the  rates  set  forth  in  this  amendment 
effective  less  than  30  days  after 
publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291,  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
mafor  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation. 

List  of  Subjects  hi  29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2619  of  chapter  XXVI.  title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authoiity:  29  U.S.C.  1301(a).  1302(b)(3), 
1341. 1344,  and  1362  (1988). 

■    2.  Rate  Set  90  of  appendix  B  is  revised 
and  Rate  Set  91  of  appendix  B  is  added 
to  read  as  follows.  The  introductory  text 
is  republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appandix  B— Intereat  Rataa  and 
Quantitiaa  Uaad  to  Valua  Immediate 
and  Deferred  Annultlea 

In  the  table  that  follows,  the  immediate 
annuity  rate  is  used  to  value  immediate 
annuities,  to  compute  the  quantity  "Gy"  for 
deferred  annuities  and  to  value  both  portions 
of  a  refund  annuity.  An  interest  rate  of  5% 
shall  be  used  to  value  death  benents  other 
than  the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities,  ki, 
kt,  k(.  Hi,  and  ih  are  defined  in  f  2610.45. 


Rate  set 


For  plans  with  a  valuation      Imme- 
date  dMte 

annuity 

rata 
(%) 


Deferred  annuities 


On  or  after      And  t>efora 


Hi 


00., 


01. 


01-1-91 
03-1-91 


2-28-91 


7.25 
7.00 


1.0650 
1.0625 


1.0525 
1.0500 


1.0400 
1.0400 
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fractfdw  Dmetor,  f^emkm  Benefit  Guaranty 

Corporation. 
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VahMrticn  of  Plan  Bonofito  and  Ptan 


;  Pension  Benefit  G«aranty 
Coiporation. 
ACnOK  Final  rule. 

SUMMANv:  Thia  ia  an  aaiendinent  to  the 
Pension  Benefit  Goaranty  Corporation's 
regvilation  on  Valuation  of  Flan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  part  2676).  The 
regiilation  prescribes  rules  for  valuing 
benefits  ami  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  SecUon  267a.l5(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  ^t  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
reCC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 


the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  March  1901. 
■mcnvi  DATE  March  1, 1991. 
FOR  nMITNCR  INFOHMATION  CONTACT: 
Deborah  C  Murphy.  Attorney  Office  of 
the  General  Counsel  (22500).  Pension 
Benefit  Guaranty  Coiporation.  2020  K 
Street,  ^av.,  Wa^iington  DC  20006;  202- 
778-8820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 

•UPPlXMniTAIIV  INrailMATIOM:  The 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendmoit  would  be 
impracticable  and  contrary  to  the  pt^Iic 
interest  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  &at  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  pubhc  before  the 
beginning  of  the  period  to  which  they 
apply.  (See  S  U.S.C.  533  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  tliis 
amendment,  the  Regulatory  Flexibility 
Act  of  1960  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 


12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment  investment,  or 
innovation,  or  on  Bie  abihty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2676 
Employee  benefit  |rians  and  Pensions. 
In  consideration  of  the  foregoing,  part 

2676  of  subchapter  H  of  chapter  XXVI  of 

title  29,  Code  of  Federal  Regulations,  is 

amended  as  follows: 

PART  2676— VALUATION  OF  PLAlT 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWMQ  MASS  WITHDRAWAL 

1.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Awlhorily:  29  U.S.C  1302(bK3). 
130a(cMlKD).  and  1441(b)(1). 

2.  In  {  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

92678.15    IntaresL 

*        *        •        *        • 

(c)  Interest  rates. 


For 

valu- 
ation 


The  vakiaa  for  ^  afo: 


occur- 

lioQ  In 

ttte 


in 


• 

• 

• 

• 

• 

•' 

• 

March 

1991- 

.075 

0.7375 

.0725 

.07125 

.07 

.0675 

.0675 

.0675 

.0675 

.0675 

.0625 

.0625 

.0625 

.0625 

.0625 

.05875 

iMued  at  Wnhington.  DC  on  this  12th  day 
of  Fetmury  1881. 
JaMM  B.  LacklMrt  in. 

Executive  Director  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc  91-388S  Filed  2-14-tl:  8:45  an] 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surfaco  Mining  Raclamatlon 
and  Enf  orcainant 

30  CFR  Part  936 


Prograin 

AOCNCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACnON:  Final  rule;  approval  of 
amendment. 

•ummamy:  The  Dh-ector  of  OSM  is 
approving  a  proposed  amendment 


submitted  by  the  State  of  Oklahoma  as  a 
modification  to  its  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Oklahoma  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
concerning  an  exemption  for  an 
operation  when  the  extraction  of  coal  is 
incidental  to  the  extraction  of  other 
minpralff.  revises  Oklahoma's  rules  to  be 
consistent  with  the  corresponding 
Federal  regulations. 

EFFECnvc  DATE  February  15, 1991. 

ran  FuirTHER  information  contact: 

James  H.  Moncrief,  Director,  Tulsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100  E. 
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Skelly  Drive,  suite  55a  Tulsa.  Oklahoma 
74135,  Telephone:  (918)  581-6430. 
SUPPimiNTAIIY  INPOflMATION: 

L  Background 

The  Oklahoma  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  January  19, 1981. 
Information  on  the  general  background, 
modifications  and  amendments  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  detailed  explanation  of  the 
conditions  of  approval  of  the  Oklahoma 
program  was  published  in  the  January 
19, 1981.  Federal  Register  (46  FR  4910). 
Subsequent  actions  on  program 
amendments  are  identified  at  30  CFR 
936.15,  936.16,  and  936.30. 

n.  Submission  of  Program  Amendment 

In  accordance  with  the  provisions  of 
30  CFR  732.17(d),  OSM  notified 
Oklahoma  by  letter  dated  February  7. 
1990  (administrative  record  No.  OK- 
909),  of  changes  to  Oklahoma's 
approved  regulatory  program  that  were 
necessary  to  make  the  program  no  less 
effective  than  the  December  20, 1989, 
Federal  regulations  concerning  the 
extraction  of  coal  incidental  to  the 
extraction  of  other  minerals. 

Consistent  with  this  February  7, 1990, 
notification,  the  Director  in  his  decision 
on  an  Oklahoma  program  amendment 
submitted  prior  to  the  notification  (see 
55  FR  11169. 11170,  March  27. 1990), 
required  Oklahoma  at  30  CFR  936.16(a) 
to  amend  its  approved  program  to 
include  rules  corresponding  to  the  newly 
promulgated  Federal  regulations  at  30 
CFR  700.11(a)(4)  and  30  CFR  Part  702, 
concerning  the  extraction  of  coal 
incidental  to  the  extraction  of  other 
minerals. 

In  response  to  the  30  CFR  part  732 
notification  and  required  amendment 
Oklahoma,  by  letter  dated  March  30, 
1990  (administrative  record  No.  OK- 
914),  submitted  a  proposed  amendment 
to  its  approved  program.  OSM 
announced  receipt  of  the  proposed 
amendment  in  a  notice  in  the  April  20, 
1990,  publication  of  the  Fedmal  Register 
(55  FR  14979).  In  this  notice,  OSM 
opened  a  public  comment  period  and 
provided  an  opportunity  for  a  public 
hearing  on  the  substantive  adequacy  of 
the  revisions  to  the  proposed 
amendment  The  pubUc  comment  period 
closed  on  May  21, 1990. 

During  its  review  of  the  proposed 
amendment  OSM  identified  concerns 
relating  to  the  cumulative  measurement 
period  and  administrative  review  of 
exemption  decisions.  In  response  to 
OEM's  June  20, 1990,  letter 


(administrative  record  No.  OK-828) 
notifying  Oklahoma  of  these  concerns. 
Oklahoma  submitted  revisions  to  the 
proposed  amendment  on  July  13, 1990 
(Administrative  Record  No.  OK-g29). 

OSM  announced  receipt  of  the 
revisions  to  the  proposed  amendment  in 
a  notice  in  the  August  6, 1990,  Federal 
Register  (55  FR  31845).  In  this  notice. 
OSM  opened  a  public  comment  period. 
The  public  comment  period  closed  on 
August  21, 1990. 

m.  Director's  Findings 

After  a  thorough  review  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17,  the  Director 
finds,  as  discussed  below,  that  the 
proposed  amendment  as  submitted  on 
March  30, 1990,  and  revised  on  July  13, 
1990,  is  no  less  stringent  than  SMCRA 
and  no  less  effective  than  the 
corresponding  Federal  regulations. 

Revisions  to  Oklahoma's  Rules  That 
Are  Substantially  Identical  to  the 
Corresponding  Federal  Regulations 

Oklahoma  proposes  revisions  to  the 
following  rules  of  its  approved  program 
that  either  contain  language  that  is  the 
same  as  or  similar  to  the  corresponding 
Federal  regulations  and  are 
nonsubstantive  in  nature,  or  add 
specificity  without  adversely  affecting 
other  aspects  of  the  program. 

Section  700.5,  concerning  the  definition  of 
"surface  coal  mining  operations"  as  it  applies 
to  operations  where  the  extraction  of  coal  is 
incidental  to  the  extraction  of  other  minerals 
(corresponding  Federal  regulation  30  CFR 
700.5); 

Section  700.11(b)(4),  concerning  the 
applicability  of  the  Oklahoma  program  to 
operations  where  the  extraction  of  coal  is 
incidental  to  the  extraction  of  other  minerals 
(corresponding  Federal  riegulation  30  CFR 
700.11(b](4]);  and 

Part  702  concerning  the  exemption  for  coal 
extraction  incidental  to  the  extraction  of 
other  minerals  (corresponding  Federal 
regulation  30  CFR  part  702). 

Because  the  proposed  revisions  to 
these  Oklahoma  rules  either  contain 
language  that  is  the  same  as  or  similar 
to  the  corresponding  Federal  regulations 
and  are  nonsubstantive  in  nature,  or  add 
specificity  without  adversely  affecting 
other  aspects  of  the  program,  the 
Director  finds  that  these  proposed 
revisions  to  the  Oklahoma  program  are 
no  less  effective  than  the  corresponding 
Federal  regulations.  Therefore,  the 
Director  approves  the  proposed 
revisions  and  removes  the  required 
amendment  at  30  CFR  936.16(a). 


IV.  Public  and  Agency  Comments 

1.  Public  Comments 

The  Director  soUcited  public 
comments  on  the  proposed  amendment 
and  provided  opportunity  for  a  public 
hearing.  No  comments  were  received. 
Because  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

2.  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
comments  were  solicited  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Oklahoma 
program.  Comments  were  also  solicited 
from  various  State  agencies.  The  Bureau 
of  Land  Management  (BLM)  and  Soil 
Conservation  Service  (SCS)  responded 
to  OSM's  solicitation. 

By  letter  dated  April  25, 1990.  BLM 
commented  that  a  search  warrant 
should  not  be  required  to  enter  any 
building  on  the  mine  site  as  proposed  at 
§  702.15(f)  (administrative  record  No. 
OK-919).  Section  702.15(f)  states  that  no 
search  warrant  shall  be  required  with 
respect  to  any  activify  under  paragraphs 
(d)  and  (e)  of  9  702.15,  except  that  a 
search  warrant  may  be  required  for 
entry  into  a  building.  Sections  702.15  (d) 
and  (e)  address  inspections  of 
operations  extracting  coal  incidental  to 
the  extraction  of  other  minerals  and 
claiming  an  exemption  from  the 
requirements  of  the  Oklahoma  program 
under  part  702.  Oklahoma's  proposed 
rules  at  S  702.15(f)  are  identical  to  the 
corresponding  Federal  regulations  at  30 
CFR  702.15.  Therefore,  the  Director  is 
not  requiring  Oklahoma  to  revise  the 
proposed  rule  in  response  to  BIATs 
comment 

By  letter  dated  April  20, 1990,  SCS 
responded  that  it  had  no  comments  on 
the  proposed  amendment 
(administrative  record  No.  OK-921). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
concurrence  was  solicited  and  received 
from  the  EPA  (administrative  record  No. 
OK-918)  for  those  aspects  of  the 
proposed  amendment  that  relate  to  air 
or  water  qualify  standards  promulgated 
imder  the  authorify  of  the  Clean  Water 
Act  and  the  Clean  Air  Act. 

By  letter  dated  June  1, 1990,  EPA 
stated  that  it  had  no  comments  on  and 
concurred  with  the  proposed 
amendment  (administrative  record  No. 
OK-928). 
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4.  State  Kttone  ft  — arwpfiaw  Qpew 
fSHPOJ.  Advisory  CouacUoa  Hisionc 
Pretervation  Comments  (ACHP),  and 
CMahoma  Aidmohgioal  Samy  fOASf 


Pumtant  to  SO  CFR  732.17(h)(4).  aH 
anMBdnwDts  (hat  may  hava  an  sOact  od 
historic  iMupaftiai  ata  to  ba  previdad  to 
tha  SHPO  nd  AiOff  for  ooamuat 
Conunants  wna  aoHoitM  von  omm 
offices.  By  letter  dated  April  sa  ISSa 
the  SHPO  responded  that  he  had  no 
comoMBts  ea  Ika  piopeaed  amaateart 
(adailnlslrathfa  raoocd  No.  OK-C2^  By 
letter  dated  Aptilia  liM,  the 
Oklahoaia  Archeological  Sarrey.  arfaidi 
oooparalas  arith  the  SHPO.  laaponded 
that  it  had  no  objacliooa  to  the  proposed 
amendmeot  (adaiaiatiativa  roMrd  No. 
OK-OS^  No  onwaneats  ware  received 
from  ACHP. 

Based  on  ttie  abora  findings  nie 
Director  is  approring  the  proposed 
aoendiueul  submitted  by  Oklahoma  on 
March  SO.  IMO,  as  revised  on  )uly  13. 
IMO,  and  ha  is  removing  me  re<|uired 
amendmeoit  at  SO  CFR  0St.l€(a). 

The  Federal  lagalattau  at  SO  CFR  part 
936  codifying  dadsioas  coocenyag  the 
Oklahoau  program  are  baiag  sremdrd 
to  fanplament  this  dadsioa.  Thi»  final 
rule  is  being  made  efiectiva  immediately 
to  axpadila  the  Stale  ptuyau 
amendmeBt  process  and  to  encourage 
States  to  being  their  prayams  into 
coafomity  aridi  the  Federal  standards 
without  undue  delay.  Consistency  of 
Stats  and  Federal  standards  is  required 
bySMCRA. 

VL  Procadmal  Ragiilismili 

1.  Compliaace  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2,  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  Inly  12. 1964.  the  OfBce  of 
Management  and  Bu<^et  (OMB)  granted 
OSM  an  exemption  frtia  sections  3, 4. 7. 
and  8  of  Bxecative  Order  12291  for 
actioas  directly  related  to  approval  or 
ccadltiaaal  approval  of  a  Stete 
regulatory  pra^anL  Aocordingly.  tiiis 
action  is  exempt  from  preparation  of  a 
Regulatory  Impact  Aaalyais  and 
regalatoty  review  by  OMB. 

The  Department  of  the  Inleiiar  has 
detennined  that  this  rule  arill  not  have  a 
significant  economic  effect  on  a 
substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 


U.S.C  fOl  9t  teq.).  llris  rale  wiO  not 
impose  aoy  new  wqaitemeals;  rather,  it 
will  easure  tfMt  existing  nqaireaMots 
estabiishad  by  SMCRA  and  tha  FMeral 
regulattons  ariU  be  aut  by  the  SUte. 

3.  Paperwork  Redaction  Act 

This  rule  does  not  contain  information 
coUectixm  requiremmts  which  require 
approval  by  OMB  under  44  U.S.C  3507. 

List  of  SoMaclB  in  SO  CFR  Part  tM 

Inteigovemmental  relations,  Surfoca 
mining.  Underground  mining. 

Dated:  Febniary  1 1901. 
Raymood  L  Lowila, 
AsaiMtaat  Diieclor,  Wmtara  Support  Ctmter. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VH 
subchapter  T.  of  iha  Code  of  Federal 
Regulattons  Is  amended  as  set  forth 
below: 

FART  tSt-OKLAHOMA 

1.  l^e  aathority  citation  for  part  836 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  Section  936.15  is  amended  by 
ad(fing  para^aph  (})  as  foUowK 

i«36.«5   Approval  el  regulatory 


(j)  The  revisions  to  the  foUowiag 
sections  of  Oklahoma's  permanent 
regulatory  program  rales  submitted  to 
OSM  on  March  30, 1990.  as  revised  by 
Okl^ioma  on  July  13. 1900,  are  approved 
effective  February  IS.  1991:  Sections 
700.5  and  700.11(b)(4),  and  part  702, 
concerning  an  exemption  for  operations 
when  the  extraction  of  coal  is  incidental 
to  the  extraction  of  other  minerals. 

1936.16   [Amandad] 

3.  Section  936.16  is  revised  by 
removing  and  reserving  paragraph  (a). 

[FR  Doc  91-3701  Filed  2-14-01: 8:45  am] 


OEPARmENT  OF  DEFENSE 

Offica  of  Mm  SacralMy 

32  CFR  Part  1M 
[Da08ei6J8-lll 

VflVnMn  nUmnRmnm  mtmMGM  rrogmn  Of 

tho  umfomwd  Sarvleoo  (CHAMPUS); 
Mantal  HoaWi  Sorvicoa 


:  OfBce  of  die  Secretary,  DoD. 
action:  faiterim  final  rale. 

auawaairr.  This  interim  final  rale 
implements  changes  required  by  the 
National  Defense  Authorization  Act  for 


Fiscal  Tear  1961  and  Ae  Department  of 
Defense  AppropriaBons  Act  tor  Piscd 
Year  1991  coocarning  —ntsl  health 
services  under  CHAMPUS.  The  Acts 
change  the  existing  day  limits  and 
waiver  criteria  ior  acute  inpatient 
psychiatric  care,  introduce  new  day 
limits  for  residential  treatment  center 
care  and  require  precertification  for 
psychiatric  iofiatient  admissions.  There 
is  also  a  provision  in  the  Appropriations 
Act  wfaidh  generally  excludes  payment 
for  inpatient  mental  care  or  residential 
care  when  the  referral  is  made  by  a 
hmlth  can  professional  having  an 
ecomMBic  intereat  hi  the  facility  to  which 
the  patient  is  referred,  fills  is  being 
issued  as  an  interim  final  rale  in  order  to 
comply  with  the  statutory  mandate  that 
the  changes  take  efiect  February  IS. 
1991.  Public  comments,  however,  are 
invited  and  will  be  considered  in 
connection  with  possible  revisions  to 
this  rule. 

DATIS:  Effective  date:  February  15. 1991. 
Comments:  Written  comments  must  be 
received  on  or  before  Mardi  18. 1991. 


;  Forward  to  Office  of  the 
Civilian  Health  and  Medical  Pro-am  of 
the  Uniformed  Services  (OCHAMPUS), 
Program  Initiatives  Broich.  Mental 
Health  Unit.  AorcM-a.  CO  80045-600a 


I  MTOmiATION  CONTMCTt 
Mary  K.  Wert,  OCHAMPUS  (303)  361- 
8336. 

•UPPLIMBITARY INTONMATWH:  In  FR 

Doc.  77-7834,  appearing  in  the  Federal 
Register  on  April  4. 1977.  (42  FR  17972). 
the  Office  of  Uie  Secretary  of  Defense 
published  ito  regulation.  DoD  6010.6-R. 
"Implementation  of  the  Qvilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS).''  as  part  199  of 
title  32  CFR.  DoD  6010.8^  was  reissued 
in  the  Federal  Register  on  July  1. 1986  (51 
FR  24008). 

A.Badignmad 

In  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1991.  Public  Law 
101-510,  and  the  Defense  Appropriations 
Act  for  Fiscal  Year  1991.  PubUc  Law 
101-511.  Congress  firmly  addressed  the 
problem  of  spiraliag  costs  for  mental 
health  services  under  CHAMPUS.  As 
stated  by  the  House  Armed  Services 
Committee: 


The  cost  of  sMBtal  Uiness  and  substance 
abuae  ia  of  parttcolar  ooDoem  to  tiM 
committee.  Whlls  CHAMPUS  expenditures 
have  generally  iBoreaaod  by  SO  paroeat 
between  1986  and  lOtO,  CHAkfflS  SMBtal 
health  axpeaditures  have  more  tlian  doubled. 
Last  year  mental  health  costs  accounted  for. 
about  one^quarter  of  CHAMFUS's  total 
•pending,  far  above  the  typical  proportion  in 
private  employen'  healdi  care  plana. 
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Qoser  inapecMan  of  CUAAIPUScasU 
shows  thai  rhIWIiwi  ■t*^  f  T'^ltftn't 
(dependent!  o7  acfive^uty  and  retired 
military  peraonnel)  are  paiticulariy  heavy 
users  of  lupatleill  meittri  heriA  cam.  tkre  tn 
hospitals  and  leaideiiUd  1i  entiaeirt  centers 
(RTOslaoooentafsraboatW  peneat  aflbelr 
ttftdaeatdhaaMivBeis.  .  .TfaaB,oaataalof 
inpatieat  ooets,  paitlmteTiy  tondddnBand 
adolescents,  is  eaaential  to  alowing  Ihesiaein 
CHAMPUS  airatal  heahh  expeBdituns.U. 
Rapt  Na  101>6BB.  p.  260. 

Hb  Senate  AnvapriationsCoarndttoe 
sounded  tbe  aame  call: 

In  receut  years.  CH^ffUS  mental  health 
coats  haveincreaaed  faster  than  other 
elemei>ts^4w  benefit  padcage.  Mental 
health  coats  morelfasn  daubtedbOMrsea^MB 
and  iaaofiam49QOMe,000«o6Sa3iloe,DN.  In 
low,  BMOtal  tealth  can  pnaauted  About  25 
percent  of  the  total  CHAMPUS  pngram 
coata.  In  r.ontnM>t.  private  sector finna' 
average  mental  health  coat  waa  about  11 
percent  of  total  coats.  Mental  health  coats  in 
the  Blue  Crosa/Blue  Shietd 'Federal  employee 
plan,  wliidi  originaUy  served  as  a  model  for 
CHAMPUS,  represented  ebont  4  percent  of 
total  costs. 

CHAkOVS  mental  had  tfa  benefits  aie  aiare 
generous  than  plans  available  io^Federal  or 
private  sector  en^leyeea  "  *  *.S.JlBptNo. 
101-521,  p.  43. 

Motivated  by  the^leaire  to  bring 
CHAMPUS  mental  health  care  costs 
under  control  Congress — in  boi^  Ike 
Authorization  and  Appropriations 
Acts— astabliahed  certain  benefit 
changes  and  management  preoedores 
and  required  that  they  take  effect 
February  15. 1991.  These  statutes  made 
two  principal  changes.  Firat.  th^ 
established  new  day  limits  for  inpatient 
mental  health  services — 30  days  for 
acute  care  for  patients  19  years  of  age 
and  older,  45  days  for  acute  care  for 
patients  under  19  yean  of  age,  and  HO 
days  «f  residential  treatment— each  ^ 
these  liaiitB  subject  to  we^eT  in  speoial 
cases  after  review  by  an  outside  expert 
that  takes  into  account  the  level, 
intensity  and  availability  of  the  care 
needs  of  the  patient  Second,  the 
statutes  mandated  prior  anthoriaation 
for  all  nonemergency  inpatient  mental 
health  adnuasians.  ivith  required 
certification  of  emergency  admissions 
wtfhin  72  horaa. 

'Qhie  other  atatutoiy  change — also 
'required  to  be  irapleraaated  !Pebruary 
15— <wa8  contained  in  tfie 
Appropriations  Aet.  Thatpfovision 
d^Uows  payment  far -inpatient  servioes 
provided  upon  referral  from  a  "heatth 
care  professional  having  anaconomic 
interest"  in  the  inpatieat  fac&ty, 
subject,  ihowever,  to  the  aame  ewaiver 
procedure  as  applies  te  Ifae  day  limits. 

Finally,  the  tsm  atatotas  dnduded 
ether  .pnwteioiis  ^addMsaing  Ihe  aatious 
problem  of  nmntal  lieahh  coats  under 


CHAlvffUS.  iadaHinc  aathertiy  to 
eatabUah  a^pasate  naaiinhsrtai 
requiaemei^  far  mantel  health  aendces 
and  a  Mquteed  aepoat  to -Caqireae 
outlining  DoD's  plans  to  bring  these 
costs  imder  couti  i)L 

Based  on  those  two  statoteeandthe 
strong  Congressional  policy  aajbodiad  in 
tham.  DoD  is  takiqg  4hne  actions  this 
•vintar.  The  first  is  this  interim  &aal  xule 
to  impif  ment  the  Aree  reguiremanU 
Coi)9«M  mandated  wilh  an  effective 
date  of  Febniary  15.  The  second  action, 
axpected  ia  the  vary  naar  future,  is  a 
separate  proposed  jule  tamnaming  other 
changes  DoD  determines  jieoeesaiy  and 
.^propriate  to  contid  caste. 
Aj^iroximately  60  days  after  .flie 
pahlioation  -of  that  proposed  iiile.  we 
expect  to  issue  a  final  rule  relating  to 
both  that  proposed  sule  and  any 
revisions  to  this  interim  final  nde  ihat 
are  determined  appropriate  after  a 
review  of  the  public  commenU  we 
receive  regarding  diis  interim  final  nile. 
The  third  action  we  will  teke  (his  winter 
is  a  report  to  Congress  concerning  steps 
we  have  taken  and  future  plans  to 
control  mentelbealfh  care  costs. 


roles  riealgnwd  jmieraHy  to  jreteot 
beanfiaiariae  frea  seepotisihiUty  for  caw 
they  aaald  net  jeaaonably  have  kaewn 
wo^  he  axokided. 

Reviesr  of  aseatel  hesiUi  can  wenU 
also  hwaaas  part  of  ^e  CHAMPUS  JBO 
program  for  purposes  of  requiremente 


B.  Provislanaaf  lUi  kstedm  Hnd  Sab 

This  rule  implements  changes  to 
CHAMRJ5  benefits  for  mental  heahh 
services  summarized  as  foHows. 

1.  Mandateij  PreadtrmaiOa 
Certification 

This  nile  requires  preadmission 
aolhorastion  for  aH  nen.«mergeBcy 
inpatient  mental  eervioes.  Tldsmems 
that  nen^eraergency  meiAd  heoMi  care 
provided  by  aH  hec^ltolB,  inchi^ig 
those  hospitals  reimbnaed  wider  tfm 
DRG-based  system,  wiU  beauh)ect  to 
preadmission  certification.  In  the  case  of 
emer^mcy  npatiertt  mental  heaifli 
eervioes,  aniroval  for  continued 
inpatient  oare  is  rei^uired  arlftinTZ 
houra  after  admission. 

A  paychiatic  inpatient  adBiisskm  is 
defined  as  an^nergency  when  a 
physicitm  detemines  by  a  psyddaMc 
evaluation  that  a  patient  is  at  immediate 
risk  (rf  serioas  harm  to  self  or  ethen  as  a 
result  of  a  mentail  disorder  siriiiah 
requires  continuous  skilled  observatien 
at  fte  acute  level. 

Under  Ibe  rule,  the  program  of 
Btiliaatinn  asid  ^puility  review  for  mental 
health  care  services  will  follow  many  xff 
the  same  prooednres  as  have  been  in 
place  imder  the  CHAMPUS  Peer  Review 
OBganiEatian  (PRO)  prognm  feraea- 
mental  health  services.  Among  these 
procednrea,  apecifically  autfaorizad  by 
Caogress  ior  <:2iAliie>OS  and  moddted 
after  similar  Medicare  pragreni  roles, 
are  special  niks  for  finani^ 
responsibility  for  unnecessary  care, 


confidenti^i^  of  seoatds,  appeals  and 
heariags.  aanotiaas  authorities  aad  ather 
ipceoadans.  However,  current  plans  are 
that  mental  haekh  aeviews  arill  oonteae 
to  be  handled  Jiv  a  a^tarate  ooidBactor 
finm  the  PRO  eaatraoten  used  far  aaa- 
mental  health -i 


Jl,  Day  Limits  and  Weaver  Authority 

This  fule  aamids -dw  ff^galattoa  to 
reflect  the  new  Cia<gressioas% 
mandated  <d«y  iimtts  and  waiver  ostaria. 
The  jHaieatM-diiyaaiite  oare  limit  And 
waivN  4aitaria  hmaeA  upon  daqger  to 
aelf  ar«tfiera  will  be  replaced  aidlh  the 
new  dqy  Halite  and  waiver  oiteria  far 
■aatal  he^th  aenooes  prouidedanand 
after  February  U.  1901.  I3w  new  day 
liasite  aw«)9>Bessed  hi  relation  te  a 
"ben^t  yaar,"  idefteed  as  a  395-day 
period  beginaiag  on  ttie  firet  date  of 
covered  ■oaee.  This  iwplaoos  the-ourrent 
medied  «f  apiriying'ifoy  Umite  on  a 
calendar  year  baaia.  a  metiied  that 
produces  inequaUties  in  beaefite  based 
solely  on  tho'calendar.  Particalariy  with 
the  new  190-day  staadaMl  ior  RXC  caw 
giving  each  beaefidagr  his  ar  her  awn 
"benefit  year"  will  psovide  all 
beneficiaries  eqaal  treatment  in 
applying  the  di^  limite. 

In  tranaitiaaiag  frem  tibe  cM«dendar 
year  basis  to  the  new  benefit  year  basis, 
we  mast  make  pnivisian  for 
beneficiaries  who  receive  acute  care 
between  January  1.  IMl  (the  atarting 
point  of  the  canant  pertod  against  whidi 
the  existing lOO^ayhmit  is  apphed).  and 
Friiruaiy  IS.  1991.  the  effet^tive  date  of 
vie  new  nay  i'"»^*»  To  remain  noasisteat 
w^  Cangresaianal  intent  that  ^rpical 
acute  care  lengdis  of  atay  be  ndaoed. 
we  'oaanot  drienmbly  reatart  all  'tjenefit 
years"  on  Fdvnary  15,  because  this 
could  resnlt  ia  extandmg,  rather  titan 
shortening,  the  nan^ber  of  days  ef 
servioes  proidded  prior  to  a  skraiver 
review.  Therefore,  for  beneficiaries  who 
receive  mental  health  aarvioes — whether 
acute  or  RTC— between  )aanary  1.  and 
Febnaiy  1£,  benefit  yeanwflliie 
considared  tohave  begun  an  the  first 
day  of  saoh  -care,  bat  not  before  Jauuaiy 
1.  Howevec  to  praaaat  shsniptions  af 
treatamate  sa  praoesa,  any  beoeficiariei 
who  an  dnpatiente  anPebiasDy  15, 1991, 
wifl  Bot  ihaaidiiect  to -die  waiver  proceas 
before  reaching  te  40  ilay  fiaiit  te!t 
esdstcol  wlien  tlKy  were  admitted,  in  die 
case  «f  RFC  care,  aiifli  respect  to 
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benelldariec  receiving  care  on  February 
15,  their  benefit  year  ehall  be  considered 
as  beginning  on  February  IS.  It  should 
be  noted  again  that  the  day  limits  do  not 
result  in  a  rigid  limit  on  benefits,  but 
only  in  triggering  the  waiver  review 
process. 

This  rule  establishes  waiver  criteria 
consistent  with  the  new  statutory 
provisions.  To  give  meaning  to  the 
statutory  day  limits,  the  rule  establishes 
a  presumption  against  the 
appropriateness  of  inpatient  services 
beyond  those  limits.  This  presumption 
can  be  overcome,  however,  by 
demonstrating  that  a  true  need  exists. 

This  rule  establishes  two  basic  sets  of 
criteria  for  evaluating  the  medical/ 
psychological  necessity  of  inpatient 
mental  health  services — one  set  for 
acute  care  and  the  other  for  RTC  care. 
These  sets  of  criteria  are  designed  to 
provide  meaningful  standards  by  which 
to  assure  that  patients  who  need 
inpatient  services  will  be  appropriately 
treated  and  also  to  assure  that  those 
who  can  be  served  at  less  acute  levels  of 
care  will  be  appropriately  referred.  The 
specific  provisions  of  these  necessity 
criteria  were  developed  after  careful 
review  of  established  and  developing 
standards  of  professional  associations 
and  consultation  with  the  most 
prominent  psychiatrists  and 
psychologists  within  the  military 
services  and  specialists  from  our  mental 
health  peer  review  outside  contractor. 
We  welcome  comments  on  these 
specific  criteria  contained  in  the  rule. 

To  implement  the  new  statutory 
mandates  for  intensive  review  of 
medical/psychological  necessity  at  both 
the  beginning  (preadmission 
certification)  and  at  the  point  of  the 
maximum  day  limits  (waiver 
requirement  to  exceed  day  limits),  the 
rule  establishes  a  continuum  of  review 
from  preadmission  review  to  concurrent 
review(s)  to  waiver  consideration.  Each 
stage  along  this  continuum  applies  the 
same  basic  necessity  criteria,  but  with 
different  emphasis.  At  the  front  end,  the 
emphasis  is  on  development  of  a 
definitive  individualized  diagnosis/ 
treatment  plan,  including  a  number  of 
essential  elements.  Oxiring  middle 
stages,  the  focus  is  on  therapeutic 
progress  under  the  individualized 
treatment  plan  and  the  refinement  of 
plans  for  post-discharge  therapy  and 
services  at  less  intensive  levels  of  care. 
Finally,  in  unusual  cases  in  which 
services  beyond  the  maximum  day 
limits  are  needed,  the  emphasis  is  on 
adopting  necessary  adjustmentrto  the 
treatment  plan  and  completing 
necessary  services  to  permit  discharge 
or  transfer  to  less  intensive  levels  of 


care.  At  all  stages,  the  primary  thrust  is 
on  appropriate,  high  quality,  medically 
necessary  care  as  demonstrated  by 
adequate  documentation  and  review. 

3.  Economic  Interest  Exclusion 

As  required  by  the  Defense 
Appropriations  Act,  this  interim  final 
rule  excludes  CHAMPUS  payment  for 
care  received  when  a  patient  is  referred 
to  a  provider  of  inpatient  mental  health 
care  or  residential  treatment  care  by  a 
health  care  professional  having  an 
economic  interest  in  the  facility  to  which 
the  patient  is  referred,  unless  coverage 
is  granted  by  a  waiver  issued  by  the 
Director,  OCHAMPUS,  or  designee.  The 
waiver  criteria  shall  be  similar  to  those 
used  in  connection  with  waiving  the  day 
limits. 

We  have  decided  not  to  attempt,  at 
least  for  now,  a  further  regulatory 
definition  of  "economic  interest."  We 
assume  some  providers  will  suggest  that 
some  types  of  relationships  which  could 
be  considered  to  constitute  an 
"economic  interest"  ought  to  be  ruled 
outside  the  scope  of  the  term.  We 
welcome  suggestions  along  these  lines. 
To  be  most  helpful,  we  invite 
commenters  to  describe  actual 
circumstances  and  explain  why  those 
circumstances  are  beyond  the  scope  of 
apparent  Congressional  concern  which 
underlies  this  provision.  We  will 
consider  these  comments  in  connection 
with  possible  revisions  to  this  interim 
final  rule.  In  the  meantime,  the  waiver 
authority  will  assure  that  necessary  and 
appropriate  care  can  be  approved, 
regardless  of  a  referring  physician's 
"economic  interest"  in  the  facility. 

C  Rulemaking  Procedures 

DoD  is  issuing  this  interim  final  rule, 
with  a  February  15, 1991,  effective  date. 
We  are  dispensing  with  the  procedures 
of  prior  public  comment  and  30-day 
notice  before  effective  date  on  the 
grounds  that  this  rule  essentially  brings 
the  CHAMPUS  regulation  into 
conformity  with  statutory  changes 
which,  by  their  own  force,  become 
effective  February  15, 1991.  Thus,  prior 
public  comment  is  inpracticable  and 
unnecessary  and  good  cause  exists  for 
waiving  the  normal  30-day  notice  before 
effective  date  under  the  Administrative 
Procedure  Act 

However,  we  are  soliciting  public 
comments  on  this  rule.  We  will  address 
these  comments — and  either  revise  or 
reaffirm  all  provisions  of  this  rule — 
coincident  with  other  changes  to  the 
regulation  we  will  soon  propose.  In  the 
interim,  as  required  by  the  effective  date 
of  the  statutory  changes,  the  provisions 
of  this  rule  wiU  be  in  effect. 


Regarding  other  regulatory 
procedures.  Executive  Order  12291 
requires  that  a  regulatory  impact 
analysis  be  performed  on  any  major 
rule.  A  "major  rule"  is  defined  as  one 
which  would  result  in  an  armual  effect 
on  the  national  economy  of  $100  million 
or  more  or  have  other  substantial 
impacts. 

Section  805(b)  of  the  Regulatory 
Flexibility  Act  requires  that  each  federal 
agency  prepare,  and  made  available  for 
public  comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  is  not  a  major  rule 
under  Executive  Order  12291.  Also,  we 
certify  that  this  rule  will  not 
significantly  affect  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 

In  addition,  this  rule  does  not  impose 
information  collection  requirements. 
Therefore,  it  does  not  need  to  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3511). 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance.  Military  personnel. 

Accordingly,  32  CFR  part  199  is 
amended  as  follows: 

PART  199-[AMENDEO] 

1.  The  authority  citation  for  part  199 
continues  to  reaJ  as  follows: 

Authority:  10  U.S.C  1079, 1088,  5  U.S.C.  301, 
Pub.  L 101-185,  section  9100. 

2.  Section  199.2(b)  is  amended  by 
adding  a  definition  for  "psychiatric 
emergency"  in  alphabetical  order  as 
follows: 

§199.2    Deflntiona. 

•  •        •        •        • 

(b)  Specific  definitions. 

•  •       •       •       • 

Psychiatric  emergency.  A  psychiatric 
inpatient  admission  is  an  emergency . 
when  a  physician  determines  through  a 
psychiatric  evaluation  that  the  patient  is 
at  immediate  risk  of  serious  harm  to  self 
or  others  as  a  result  of  a  mental  disorder 
and  requires  immediate  continuous 
skilled  observation  at  the  acute  level  of 
care. 

•  •        •        •        • 

3.  Section  199.4  is  amended  by 
redesignating  the  current  test  of 
paragraph  (a)(10)  after  the  italic  heading 
as  (a)(10)(i)  and  adding  a  new  paragraph 
(a)(10](ii);  by  adding  a  heading  to  newly 
designated  paragraph  (a)(10)(i);  bv 
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adding  new  paragraphs '(b)ft)(vii), 
(b)(4)(viii).  (b)(4)(ix),  (b)(4)(x)  and 
(b)(4)(xi);  by  revising  the  paragraph 
heading  for  paragraph  (b)(5](ix)  and  by 
adding  newparagraph(b)(S)(50;  by 
revising  the  heading  paragraph  fg)(72); 
by  redesignating  paragraph  (g)(73)  as 
paragraph  (g)(74)  and  by  adti^ng  a  new 
paragraph  (g)(73),  as  follows: 


9199.4 

(a)  •  *  • 
(10)  •  *  * 

[i)Jngenexal.  •  •  • 

(ii)  For  mental  health  services.  The 
Director  OCHAMPUS  shall  provide, 
either  directly  or  throu^  contiaot,  a 
program  of  utilization  and  quality 
review  for  all  mental  health  care 
services.  Among  other  things,  this 
program  shall  include  mandatory 
preadmission  authorization  before 
nonemergency  inpatient  mental  health 
services  may  be  provided  and 
mandatory  approval  of  continuation  of 
inpatient  services  within  72  hours  of 
emergency  admissions.  Tliis  program 
shall  also  include  requiiementsior  other 
pretreatment  certification  prooedures, 
concurrent  review  of  continuing 
inpatient  and  outpatient,  retrospective 
review,  and  other  such  procedures -as 
detemnned  appropriate  by  &e  Director, 
OCHAMPUS.  The  provisions  of 
paragraph  (h)  of  this  section  and 
9  199.15(f)  shall  apply  to  this  program. 
The  Director,  OCHAMPUS,  shall 
establish,  pursuant  to  that  section, 
procedures  8td)stantially  comparable -to 
requirements  of  paragraph  (h|)  af  this 
section  and  1 199.15.  If  the  utilization 
and  quality  review  program  for  mental 
health  care  services  is  provided  by 
contract,  the  contractor(8)  need  not  be 
the  same  contractor(B)  as  are  engaged 
under  §  199.15  in  connection  witil  other 
services. 

4t  •  •  •  « 

(b)  Institutional  benefits. 

*  •        •        •        * 

(4)  Services  and  supplies  provided  by 
RTCS. 

•  •        •        *        • 

(vii)  Criteria  for  determining  medical 
or  psychological  necessity.  In 
determining  the  medical  or 
psjrchdlogical  necessity  -of  «ervice8  md 
supplies  provided  bylTrCs,  "the 
evaluation  conducted  by  OOHANffUS 
(directly  or  by  contract)  shall  consider 
the  appropriate  level  of  oarefer  flie 
patient,  the  intensity  oTaervioeB 
required  by  Aie  patient,  -and  the 
availability  «f  that  care.  In  -addition  1o 
the  criteria  set  forth  in  this  paragraph 
(b)(4)  of  this  «ection,  additional 
evaluation  standards,  consistent  with 
such  criteria,  may  be  adopted  by  tiie 


Director.  OCHAMPUS  (directly  or  by 
contract).  RTC  services  andanpplies 
will  not  be  considered  necessary  when 
the  patient  ceuM  be  treated  at  a  less 
intensive  level  of  care  reasonably 
available  to  the  patient.  RTC  eeivioes 
and  supplies  shall  not  be  considered 
necessary  unless  all  tiie  following 
criteria  are  chnically  determined  in  the 
evaluation  1o  be  fiill^  net: 

(A)  Patient  has  a  diagnosable 
psydiiirtric  disorder. 

(B)  Patient  exhibits  patterns  of 
disruptive  behavior  with  evidence  of 
disturbances  in  family  functioning  or 
social  relationships  and  persistent 
psychological  and/oremotional 
disturbances. 

(C)  RTC  services  involve  active 
clinical  treatment  under  an 
individuaUzed  treatment  plan  that 
provides  for 

(1)  Specific  goals/objectives  relevant 
to  the  problems  identified; 

I?)  -SOdlled  interventions  by  qualffied 
mental  beahh  profesBionals  to  assist  the 
patient  and/nr  family; 

(J)  Time  frames  fiirachievii^ 
proposed  outcomes;  and 

[4]  Evaluation  of  treatment  progress, 
including  an  explanation  of  any  failure 
to  achieve  the  treatment  goals/ 
objectives  defined  and  appropriate 
revisions  in  planning  for  treatment 
based  on  updated  assessments  of  the. 
patient's  response  to  treatmenL 

P)  Unless  therapeutically 
contraindioated,  the  family  and/ or 
guardian  must  actively  participate  in  the 
continuing  care  of  the  patient  either 
through  dkect  involvement  at  the 
facility  or  geographically  distant  famQy 
therapy.  (In  the  latter  case,  the 
treatment  center  must  document  that  the 
patient's  therapist  and  parents 
collaborate  in  all  reviews.) 

(viii)  Preauthorizdtion  requirement 

(A)  All  admissions  to  RTC  care  are 
elective  and  must  be -certified  as 
medically/psycfaologicaflly  -necessary 
prior  to  admission.  "Ilie  criteria  for 
preaxithorization  shall  be  -fcose  aet  forth 
in  paragraph  (b)(4)(vii)  of  this  section.  In 
applying  those  criteria  in  the  context  of 
preauthorization  review,  qwoial 
emphasis  is  placed  on  the  development 
fA  a  specific  diagnosis/treatment  plan, 
consistent  with  those  criteria  and 
■easenably  expected  to  be  effective,  for 
Aat  individual  patient.  The  elements  of 
the  individualia»d  diagnosis/treatment 
plan  must  inckide: 

(7)  The  diagnostic  evaluation  "Aat 
estabh^es  the  necessity  for  the 
admission; 

{2)  An  assessment  regarding  Ate 
inappropriatenesB  of  services  at «  less 
intensive  level  of  care; 


\3\  A  comprehensive,  biopsycbosocial 
assesement  and  diagnoetic  formulation: 

(4)  Aapedfic  tndmduahzed  treatment 
plan; 

(5)  A  specific  plan  for  involvement  of 
family  members,  unless 'fterapeutically 
contraindicated;  and 

(6)  A  discharge  plan,  including  an 
objective  of  referring  the  patient  to 
further  services,  if  needed,  at  less 
intensive  levels  of  care  within  -tfie 
benefit  limit  period. 

(B)  In  cases  involving  transfers  from 
acute  caie  or  the  admission  of  patients 
bom  geographically  distant  locations, 
the  individualized  diagnosis/treatment 
plan  need  not  be  provided  prior  to 
admission,  but  shall  be  provided  within 
48  hours  of  the  admission. 

(ix)  Concurrent  review.  Concurrent 
review  of  the  necessity  for  continued 
stay  will  be  conducted  no  less 
frequently  than  every  30  d^ys.  The 
criteria  lor  concuneatxeview  shall  be 
those  aet  forth  in  paragraph  i(bl(4)(vii)  of 
this  section.  In  applymg  those  criteria  in 
the  context  nf  concurrent  review,  special 
emphasis  is  placed  on  evaluating  ^e 
progress  being  made  in  the  active 
individualized  rliniral  treatment  being 
provided  and  on  developing  appropriate 
discharge  plans. 

(x)  Benefit  limit  Benefits  for 
residential  treatment  are  generally 
limited  to  150  days  in  a  benefit  year.  A 
benefit  year  begins  with  the  first  date  of 
covered  RTC  care  and  ends  365  days 
later  regardless  of  the  total  number  of 
RTC  days  used  within  the  benefit 
period.  As  a  special  rule  for  transition 
cases,  with  respect  to  any  beneficiary 
wiio  is  an  inpatient  in  an  RTC  on 
February  IS,  1991,  the  benefit  period  for 
such  patient  shall  t>e  considered  to  have 
begnn  on  Februaiy  15, 1991.  The  RTC 
benefit  year  is  separate  from  the  benefit 
year  for  inpatient  mental  health  oare. 

(Ki)  Waiver  of  the  benefit  JimiL  (A) 
There  is  a  ^atutory  presumption  agaiitf  t 
the  appropriateness  «f  residential 
treatment  services  in  excess  of  159  days 
in  a  benefit  year.  However,  the  Director, 
OCHAKffUS,  or  a  designee,  may  waive 
the  RTC  benefit  hmil  in  paragraph 
(b)(4)(K)  ef  this  section  and  authorize 
payment  for  care  beyond  that  limit.  In 
order  for  a  -waiver  to  Ije  granted,  a  nan- 
Federal  health  oaie  professional, 
.designated  by  tlw  Director,  A»\l  review 
liie  case  and  oertiiy  that  the  criteria  for 
waiving  the  limit  are  documented  to  be 
met. 

(B)  The  aitecia  im  waiver  diall  be 
those  set  forth  in  paragraph  (b)(<)(vii)  tif 
this  sectian.  In  appl^ng  those  criteria  to 
the  context  of  waiver  request  reviews, 
special  emphasis  is  placed  on  assuring 
that: 
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(1)  The  record  documents  that  active 
treatment  has  taken  place  for  the  past 
150  days  and  substantial  progress  has 
been  made  according  to  the  plan  of 
treatment; 

[2]  The  progress  made  is  insufficient, 
due  to  the  complexity  of  the  illness,  for 
the  patient  to  be  disdiarged  to  a  less 
intensive  level  of  care; 

[3]  Specific  evidence  is  presented  to 
explain  the  factors  which  interfered 
with  treatment  progress  during  the  150 
days  of  RTC  care;  and 

[4]  The  waiver  request  includes 
spedfic  time  frames  and  a  specific  plan 
of  treatment  which  will  lead  to 
discharge. 

(C)  Where  family  or  social  issues 
complicate  transfer  to  a  lower  level  of 
intensity,  the  RTC  is  responsible  for 
determining  the  supportive  and 
adjunctive  resources  required  to  permit 
appropriate  transfer.  If  the  RTC  fails 
adequately  to  meet  this  responsibility, 
the  existence  of  such  family  or  social 
issues  shall  be  an  inadequate  basis  for  a 
waiver  of  the  benefit  limit. 

(D)  It  is  the  responsibility  of  the 
patient's  attending  clinician  to  establish, 
through  actual  documentation  from  the 
medical  record  and  other  sources,  that 
the  conditions  for  waiver  exist  A 
waiver  request  must  be  received  by  the 
reviewer  designated  by  the  Director, 
OCHAMFUS  no  later  than  Uie  135th  day 
of  RTC  care.  A  decision  to  deny  a 
waiver  will  be  made  on  behalf  of  the 
Director  only  by  a  licensed  doctoral 
level  mental  health  professional 
experienced  in  the  treatment  of  children 
and  adolescents. 

(5)*  •  * 

(ix)  Inpatient  mental  health  services 
provided  prior  to  February  IS,  1991. 

(x)  Inpatient  mental  health  services 
provided  on  and  after  February  15, 1991. 
Benefits  are  available  for  short-term, 
intensive  inpatient  hospital  treatment  of 
patients  with  life-threatening  or  severely 
disabling  illness  requiring  the  24-hour 
availability  of  the  qualified  staff  and 
other  resources  of  a  hospital.  Services 
payable  in  acute  inpatient  settings  are 
diracted  to  assessment  of  the  patient's 
iUness  and  rapid  stabilization  of  the 
patient's  condition  sufficient  to  permit 
management  of  the  patient's  condition 
at  a  less  intensive  level  of  care.  Care 
must  be  determined  to  be  medically  or 
psychologically  necessary.  Services  may 
not  be  provided  in  cases  in  which  care  is 
prir     -^ly  custodial. 

( Aj  Jriteria  for  determining  medical 
or  psychological  necessity.  In 
determining  the  medical  or 
psychological  necessity  of  acute 
inpatient  mental  health  services,  the 
evaluation  conducted  by  OCHAMPUS 
(directiy  or  by  contract)  shall  consider 


the  appropriate  level  of  care  for  the 
patient  the  intensity  of  services 
required  by  the  patient  and  the 
availability  of  that  care.  The  purpose  of 
such  acute  inpatient  care  is  to  stabilize  a 
life-threatening  or  severely  disabling 
condition  within  the  context  of  a  brief, 
intensive  model  of  inpatient  care.  Such 
care  is  appropriate  only  if  the  patient 
requires  services  of  an  intensity  and 
nature  that  are  generally  recognized  as 
being  effectively  and  safely  provided 
only  in  an  acute  inpatient  hospital 
setting.  In  addition  to  the  criteria  set 
forth  in  this  paragraph  (b](5](x)  of  this 
section,  additional  evaluation  standards, 
consistent  with  such  criteria,  may  be 
adopted  by  the  Director,  OCHAMPUS 
(directiy  or  by  contract).  Acute  inpatient 
care  shall  not  be  considered  necessary 
unless  at  least  one  of  the  following 
criteria  is  determined  to  be  met: 

[1)  Patient  poses  a  serious  risk  of 
harm  to  self  and/or  others. 

(2)  Patient  needs  to  be  observed  and 
assessed  on  a  24-hour  basis  by  skilled 
nursing  staff,  and/or  requires  continued 
intervention  by  a  multidisciplinary 
treatment  team. 

[3]  Patient  is  in  need  of  high  dosage, 
unusual  medication,  or  somatic  and/or 
psychological  treatment  with 
potentially  serious  side  effects. 

(4)  Patient  has  acute  disturbances  of 
mood,  behavior,  or  thinking  which 
required  initial  admission. 

(B)  Emergency  admissions.  Admission 
to  an  acute  inpatient  hospital  setting 
may  be  on  an  emergency  or  on  a  non- 
emergency basis.  In  order  for  an 
admission  to  qualify  as  an  emergency, 
the  following  criteria,  in  addition  to 
those  in  paragraph  (b)(5)(x)(A)  of  this 
section,  must  be  met: 

[1]  The  patient  must  be  at  immediate 
risk  of  serious  harm  to  self  and  or  others 
as  determined  by  a  psychiatric 
evaluation  by  a  physician;  and 

{2\  The  patient  requires  immediate 
continuous  skilled  observation  and 
treatment  at  the  acute  psychiatric  level 
of  care. 

(C)  Preauthorization  requirements. 
[1]  All  non-emergency  admissions  to 

an  acute  inpatient  hospital  level  of  care 
must  be  certified  prior  to  the  admission. 
The  criteria  for  preauthorization  shall  be 
those  set  forth  in  paragraph  (b)(5)(x](A) 
of  this  section.  In  applying  those  criteria 
in  the  context  of  preauthorization 
review,  special  emphasis  is  placed  on 
the  development  of  a  specific  diagnosis/ 
treatment  plan,  consistent  with  those 
criteria  and  reasonably  expected  to  be 
effective,  for  that  individual  patient.  The 
elements  of  the  diagnosis/treatment 
plan  must  include: 


(/)  The  diagnostic  evaluation  that 
establishes  the  necessity  for  the 
admission; 

[ii]  An  assessment  regarding  the 
inappropriateness  of  services  at  a  less 
intensive  level  of  care; 

[Hi]  A  comprehensive  biopsychosocial 
assessment  and  diagnostic  formulation; 

[iv]  A  specific  individualized 
treatment  plan: 

[v]  A  specific  plan  for  involvement  of 
family  members,  unless  therapeutically 
contraindicated;  and 

[vi]  A  discharge  plan,  including  an 
objective  of  referring  the  patient  to 
further  services,  if  needed,  at  less 
intensive  levels  of  care  within  the 
benefit  limit  period. 

[2]  The  request  for  preauthorization 
certification  must  be  received  by  the 
reviewer  designated  by  the  Director, 
OCHAMPUS  at  least  48  hours  prior  to 
the  planned  admission  date.  In  general, 
the  decision  regarding  certification  shall 
be  made  within  one  working  day  of 
receipt  of  a  request  for  certification. 

(J)  Certification  prior  to  admission  is 
not  required  in  the  case  of  a  psychiatric 
emergency  requiring  an  inpatient  acute 
level  of  care,  but  certification  for  a 
continuation  of  services  must  be 
obtained  «vithin  72  hours  after 
admission.  Admissions  resulting  from' a 
bona  fide  psychiatric  emergency  shall 
be  reported  to  the  Director,- 
OCHAMPUS  or  a  designee,  within  24 
hours  of  the  admission  or  the  next 
business  day  after  admission. 

(D)  Concurrent  review.  Concurrent 
review  of  the  necessity  for  continued 
stay  may  be  conducted.  The  criteria  for 
conciurent  review  shall  be  those  set 
forth  in  paragraph  (b](5)(x](A)  of  this 
section.  In  applying  those  criteria  in  the 
context  of  concurrent  review,  special 
emphasis  is  placed  on  evaluating  the 
progress  being  made  in  the  active 
clinical  treatment  being  provided  and  on 
developing/refining  appropriate 
discharge  plans. 

(E)  Benefit  limits. 

[1)  Payment  for  inpatient  acute 
hospital  care  is,  in  general,  statutorily 
limited  as  follows: 

(/)  Adults,  aged  19  and  over— 30  days 
in  a  benefit  year. 

[ii]  Children  and  Adolescents,  aged  16 
and  under^-45  days  in  a  benefit  year. 

[2]  It  is  the  patient's  age  at  the  time  of 
admission  that  determines  the  number 
of  days  available. 

(J)  The  inpatient  acute  benefits 
available  shall  be  calculated  on  a 
benefit  year  basis.  A  benefit  year  begins 
with  the  first  day  of  covered  acute 
inpatient  care  and  ends  365  days  later. 
Unused  days  in  one  benefit  year  caimot 
be  applied  to  another. 


[4)  Transition  cases.  With  respect  to 
any  beneficiary  who  received  covered 
inpatient  acute  mental  health  services 
between  the  dates  of  January  1, 1991, 
and  February  15, 1991,  the  benefit  period 
for  such  beneficiary  shall  be  considered 
to  have  begun  on  the  first  date  of  such 
services,  but  not  before  January  1, 1991. 
Further,  with  respect  to  any  such 
beneficiary  who  is  an  inpatient  on 
February  15, 1991,  the  limits  set  forth  in 
paragraph  (b)(5)(x)(C)(l)  of  this  section, 
shall  not  apply  to  continued  services 
during  the  same  admission,  until  the 
beneficiary  has  received  60  days  of 
inpatient  care  during  the  benefit  year. 

(F)  Waiver  of  the  inpatient  limit 

[1]  There  is  a  statutory  presumption 
against  the  appropriateness  of  inpatient 
acute  services  in  excess  of  the  day  limits 
set  forth  in  paragraph  (b)(5)(x)(E)  of  this 
section.  However,  die  Director, 
OCHAMPUS,  or  a  designee,  may  in 
special  cases  waive  the  acute  inpatient 
limits  described  in  (b](5)(x)(E)  of  this 
section  and  authorize  payment  for  care 
beyond  those  limits.  In  order  for  a 
waiver  to  be  granted,  a  non-Federal 
health  care  professional,  designated  by 
the  Director,  shall  review  the  case  and 
certify  that  a  criterion  for  waiving  the 
limit  is  dociunenled  to  be  met 

[2)  The  criteria  for  waiver  of  the  acute 
inpatient  limit  shall  be  those  set  forth  on 
paragraph  (b)(5)(x)(A)  of  this  section.  In 
applying  those  criteria  in  thie  context  of 
waiver  request  review,  special  emphasis 
is  placed  on  determining  whether 
additional  days  of  acute  inpatient 
mental  health  care  are  medically/ 
psychologically  necessary  to  complete 
necessary  elements  of  the  treatment 
plan  prior  to  implementing  appropriate 
discharge  planning.  A  waiver  may  also 
be  granted  in  cases  in  which  a  patient 
exhibits  well-docimiented  new 
symptoms,  maladaptive  behavior,  or 
medical  complications  which  have 
appeared  in  the  inpatient  setting 
requiring  a  significant  revision  to  the 
freatment  plan. 

[3]  The  clinician  responsible  for  the 
patient's  care  is  responsible  for 
doomienting  that  a  waiver  criterion  has 
been  met  and  must  establish  an 
estimated  length  of  stay  beyond  the  date 
of  the  inpatient  limit  lliere  must  be 
evidence  of  a  coherent  and  specific  plan 
for  assessment  intervention  and 
reassessment  that  reasonably  can  be 
accomplished  within  the  time  frame  of 
the  additional  days  of  coverage 
requested  under  die  waiver  provision. 

[4)  For  patients  in  care  at  the  time  the 
inpatient  limit  is  reached,  a  waiver 
should  be  requested  at  least  one  week 
prior  to  the  limit.  For  patients  being 
readmitted  after  having  received  30  or 
45  days  in  a  benefit  year,  the  waiver 


review  will  be  conducted  at  the  time  of 
the  preadmission  certification. 

(5)  Denial  of  a  waiver  for  inpatient 
care  will  be  made  only  by  a  licensed 
doctoral  level  mental  health 
professional  experienced  in  the 
treatment  of  adults  or  children/ 
adolescents  as  appropriate. 

[g)  Exclusions  and  limitations. 

(72)  Inpatient  mental  health  services 
for  services  provided  prior  to  February 
15, 1991.  •  •  • 

(73)  Inpatient  mental  health  services 
provided  on  and  after  February  15, 1991. 
Services  in  excess  of  30  days  in  any 
benefit  year,  in  the  case  of  a  patient 
nineteen  years  of  age  or  older,  45  days 
in  any  benefit  year  in  the  case  of  a 
patient  imder  19  years  of  age,  or  150 
days  in  any  benefit  year  in  the  case  of 
inpatient  mental  health  services 
provided  as  residential  treatment  care, 
or  for  care  received  when  a  patient  is 
referred  to  a  provider  of  inpatient 
mental  health  care  or  residential 
treatment  care  by  a  medical  or  health 
care  professional  having  an  economic 
interest  in  the  facility  to  which  the 
patient  is  referred,  unless  coverage  for 
siich  services  is  granted  by  a  waiver  by 
die  Director,  OCHAMPUS,  or  a 
designee.  In  cases  involving  the  day 
limitations,  waivers  shall  be  handled  in 
accordance  with  paragraphs  (b)(4)  or 
(b)(5)(x)  of  this  section.  In  cases 
involving  the  economic  interest 
exclusion,  the  evaluation  shall  seek  to 
assure  the  medical  or  psychological 
necessity  of  services,  notwithstanding 
the  health  care  professional's  economic 
interest 

•        *        •        *        • 

Dated:  February  11, 1991. 
LMBynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-3604  Filed  2-14-01;  6:45  am] 
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32  CFR  Part  247 

(DoO  Instruction  4640.4] 

StatKtard  Rata*  for  Unoffldal 
Taiaphona  Sarvica  at  DoO  Inatallationa 

AQENCy:  Office  of  die  Secretary,  DoD. 
action:  Final  rule. 

SUMMANV:  This  document  removes  32 
CFR  part  247  concerning  standard  rates 
for  unofficial  telephone  service  at  DoD 
installations.  The  part  has  served  the 
purpose  for  which  it  was  intended  and  is 
no  longer  required. 

EmcnvE  date:  January  25, 1991. 


ran  FURTHEfl  MKNWIATION  CONTACT: 

LM.  Bynum,  Directives  Division, 
Washington  Headquarters  Services, 
Pentagon,  Washington,  DC  20301. 
telephone  (703)  697-4111. 

SUPPLEMENTARY  INPORMATION: 
List  of  Subjecto  in  32  CFR  Part  247 

Armed  forces;  Telephone. 

PART  247— (REMOVED) 

Accordingly,  32  CFR  Part  247  is 
removed. 

Authority:  10  U.S.C  133. 

Dated:  February  11. 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-3644  FUed  2-14-91;  8:45  am] 
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32  CFR  Part  381 
[DoD  Directive  5105.31] 
Dafanaa  Nudaar  Agancy 

agency:  Office  of  die  Secretary,  DoD. 
action:  Final  rule. 

summary:  This  document  revises  32 
CFR  part  381  to  update  the 
responsibilities,  functions,  relationships 
and  authorities  of  the  Director,  Defense 
Nuclear  Agency  PNA),  a  separate 
agency  of  the  Department  of  Defense.  Its 
mission  is  to  provide  support  to 
Department  of  Defense  and  other 
Federal  agencies  on  matters  concerning 
nuclear  weapons,  nuclear  weapons 
system  acquisitions,  nuclear  weapons 
effects  on  weapons  systems  and  forces, 
and  nuclear  weapons  safety  and 
security.  This  revision  also  places  the 
Director,  DNA  under  the  direction, 
authority,  and  control  of  the  Director, 
Defense  Research  and  Engineering  (32 
CFR  part  351). 

EFPBCnVE  date:  January  24, 1991. 

ADDRESSES:  Office  of  die  Director, 
Administration  and  Management 
Organizational  and  Management 
Planning.  Pentagon.  Washington,  DC 
20301. 

FOR  FURTHER  INPORMATION  CONTACT 

Mr.  D.  Clark,  telephone  (703)  697-1143. 

SUPPLEMENTARY  INFORMATION: 

List  of  SubjecU  in  32  CFR  Part  381 
Organization  and  function  (Government 
agencies). 

Accordingly,  32  CFR  part  381  is 
revised  to  read  as  follows: 
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AudMdlr.  10  U.8.C.  Chaptar  tt 

fM1.1    PurpoM. 

This  part  updatet  the  responaibilities, 
functions,  relationships,  and  authorities, 
as  prescribed  herein. 


(a)  The  Defense  Nuclear  Agency 
(DNA)  shall  provide  support  to  the 
OfHce  of  the  Secretary  of  Defiense 
(OH)):  the  Military  Depwtments;  the 
Chairman,  Joint  Chiefs  of  Staff  and  Joint 
Staff,  the  Unified  and  Specified 
Conunands:  the  Defense  Agencies;  and 
the  DoD  Field  Activities  (hereafter 
referred  to  collectively  as  "DoD 
Components");  and  other  Federal 
Agnicies  on  matters  coocendng  nuclear 
weapons,  nuclear  weapons  system 
acqiiisitions,  nuclear  weapons  effects  on 
weapons  systems  and  forces,  and 
nuclear  weapons  safety  and  security. 

(b)  During  wartime  and  international 
aisea,  in  accordance  with  national 
priorities  and.  as  directed  by  the 
Director,  Defense  Research  and 
Engineering  (DDRAE),  the  DNA  shall 
re<&rect  its  resovrcet  to  stipport  the 
Chairman,  Joint  Chieft  of  Staff  (CJCS) 
and  the  Commander*  of  the  Unified  and 
Specified  Conunands  in  analyzing 
nudearweapons  planning  mA  actioit 
option*,  and  reconstituting  nudear 
forces. 


The  DMA  la  estabUsted  aa  a  separata 
agancj  of  tha  Departmant  of  Dii^snie, 
and  shall  be  under  the  directian, 
authority,  and  control  of  tha  DDRAE.  It 
shall  consist  of  a  Director  and  such 
subordinate  organixatfonal  element*  as 
are  estabUshad  by  tha  Director  within 
the  resoorce*  anthorised  bf  the 
Secretary  oi  Defense. 


IM1.4    lleaponaMMiaaandfUncttona. 

The  Dbector.  DNA.  ahalL 

(a)  Organize,  direct  and  inanage  the 
DNA  and  all  assigned  reaoarce*. 

(bj  Maintain  tha  national  nudear 
weapons  stockpile  data  bases  during 
peace,  crisis,  and  war.  Maintain  overall 
surveiUance  and  provide  guidance, 
coordination,  advice,  or  assistance 
concerning  all  nudear  weapona  ia  DoD 


custody  Incloding  qnaationa  on 
production.  coawpJaamon.  aUocation. 
depk^ment  movamant.  storage, 
security  and  safety,  maintenance, 
quality  assurance  and  reUaMhty 
assessment  report  procadoreSk  and 
retirement 

(c)  Manage  the  UtXi  nudearweapons 
effects  research  and  test  program. 

(d)  Conduct  as  directed  by  DDR&E. 
research,  development  test  and 
evaluation  progtams  for  on-site 
inspection  technology  related  to  aims 
control  treaty  verification. 

(e)  Conduct  research,  through 
exploratory  development  and/or  proof 
of  principle,  in  coordination  with  the 
Military  Departments  and  other 
appropriate  DoD  Components  and 
Federal  Agendes,  to  develop 
technologies  and  techniques  to  improve 
the  security,  survivability,  testing, 
employment  and  effectiveness  of 
nuclear  systems,  and  the  nudear 
survivability  of  space,  military,  and 
communications  systems. 

(f)  Provide  advice  and  assistance  on 
matters  concerning  nudear  weapons, 
nudear  weapons  systems,  effects  of 
nudear  weapons,  the  technologies  to 
determine  the  vtilnerability  and 
survivability  of  military  systems  and 
installations,  and  related  arms  control 
matters  to  DoD  Components  and 
Federal  Agencies.  Coordinate  on 
appropriate  Teat  and  Evaluation  Master 
Plana  (TEMPs)  for  systems  that  have 
nudear  survivability  requirements. 

(g)  Jointly  manage  the  national 
nudear  test  readiness  program  with  the 
Department  of  Energy  (DoE)  and 
perform  associated  technical, 
operational,  and  safety  planning. 
Maintain  access  to  facilities  necessary 
to  resume  above-ground  testing. 

(h)  Act  as  the  central  coordinating 
agency  within  the  Department  of 
Defense  on  nudear  weapons  stockpile 
data  base  management  nuclear  effects 
testing,  and  nudear  effect*  research 
within  approved  policies  and  programs, 
and  pertinent  DoD-DoE  agreements. 

(i)  Provide  technical  assistance  and 
support  to  the  Secretary  of  Defense,  the 
Military  Departments,  and  the  CJCS  in 
developing  nudear  weapons  system 
safety,  surety,  security,  explosive 
ordnance  disposal,  and  use-control 
standards,  requirements,  and  operating 
procedures.  Provide  a  member  to  Joint 
DoD/DoE  nuclear  weapons  system 
studies  and  reviews.  Coordinate  on 
proposed  nudear  weapons  safety  rules 
and  changes. 

(j)  Provide  emergency  response 
support  and  planning  assistance  to  the 
DoD  Components  and  other  Federal 
Agencies  as  follows: 


(1)  Develop  polidaaand  proceduf**  to 
respond  to  a  nodaer  weapon  accident  or 
improvised  nudear  device  (WD) 
inddent.  Conduct  nudear  weapon 
acddent  and  IND  inddent  command 
post  and  field  eMarcizes. 

(2)  Establish  and  maintain  Joint 
coinmittaes  to  coordinate  exerdse 
schedules  and  to  ensure  that  actions  an 
taken  to  correct  identified  defidende*. 

(3)  Establish  and  maintain  a  Joint 
Nudear  Acddent  Coordinating  Center 
(JNACC),  in  conjunction  with  DoE  and  a 
DNA  Advisory  Team,  to  assist  On- 
Scene  Commanders  and  Defense  Senior 
Representatives. 

(4)  Act  as  the  central  coordinating 
agency  for  the  Department  of  Defense 
on  nudear  weapon  acddent  and  IND 
inddent  response. 

(k)  Maintain  and  provide  nudear 
weapons  stockpile  information  to  the 
DoD  Components  and  other  Federal 
Agendes,  as  required. 

(I)  Conduct  for  the  CJCS,  nuclear 
weapons  technical  inspections  of  units 
having  responsibilities  for  assembling, 
maintaining,  or  storing  nuclear  weapon 
systems,  their  assodated  components, 
and  ancilliary  equipment 

(m)  Provide  nuclear  weapons  quality 
assurance  program  oversi|^t  for  the 
Department  of  Defense. 

(n)  Provide  logistics  management 
support  for  nudear  weapons  under  DoD 
control  induding: 

(1)  Integrated  materid  management 
functions  for  all  spedally  desi^iedand 
quaUty  controlled  nudear  ordnance 
items  and.  aa  appropriate,  for  Military 
Department-designed  and  quality 
controlled  nudear  ordnance  items. 

(2)  Manage  that  portion  of  the  Federal 
Cataloging  Program  pertaining  to 
nuclear  ordnance  items,  induding  the 
maintenance  of  the  central  data  bank 
and  the  publication  of  Federal  Supply 
Catalogs  and  Handbooks  for  all  nudear 
ordnance  items. 

(3)  Control  the  standardization  of 
nuclear  ordnance  items  in  coordination 
with  the  appropriate  Military 
Department 

(4)  Manage  a  technical  logiatics  data 
and  information  program. 

(5)  Serve  as  Inventory  Control 
Manager  of  stockpile  support  items,  and 
manage  the  DoCMloE  logistics  stqiply 
inter&ce. 

(6)  Manage  the  DoD-DoB  loan 
account  for  nuclear  materials. 

(o)  Assist  the  DDRftfi  and  the 
Aasistant  to  the  Secretary  of  Defense  for 
Atomic  Enatgy  in  refnesenting  the 
Department  of  Defense  in  its  relations 
with  dw  DoE  on  all  policy  matters 
relating  to  the  administration  and 
operation  of  the  Jiant  Nudear  Weapons 
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Publication  System.  Coordinate  with 
DoE  on  Nudear  Weapon  Accident 
Directives. 

(p)  In  support  of  the  DoD  Components, 
perform  technical  cmalyses,  studies, 
research,  and  development  on: 

(1)  Technologies  for  treaty  verification 
options,  including  procurement  and 
assodated  impacts  with  regard  to  arms 
control  and  nudear  test  limitations. 

(2)  Technical  and  employment  options 
for  new  nuclear  weapons,  induding  the 
relationship  of  advanced  conventional 
munitions  to  these  options. 

(3)  The  effects  of  nuclear  weapons  on 
command,  control,  and  communications 
systems  improvements  that  may  be 
needed  to  ensure  reliable  operation  of 
forces. 

(4)  The  effect  of  technology  on  nudear 
force  structure,  operations,  and  political- 
military  constraints. 

(5)  Technologies  that  would  enhance 
the  security,  survivability  and 
effectiveness  of  nuclear  systems  at  both 
the  strategic  and  theater  levels;  and 
evaluation  of  tactics,  doctrine,  force  , 
postures,  operations,  and  training  in 
order  to  better  direct  the  DNA  nuclear- 
related  programs. 

(6)  Techniques  for  assessing  and 
evaluating  alternate  nuclear  operations 
and  tactics. 

(7)  Broad  military  applications  of 
atomic  energy. 

(q)  Conduct  Joint  programs  involving, 
as  appropriate,  the  Defense  Advanced 
Research  Projects  Agency  (DARPA), 
other  DoD  Components,  and  Allied 
Conunands  in  matters  regarding  DNA- 
developed  technologies.  This  includes 
test  evaluation,  and  demonstration  of 
appropriate  technologies. 

(r)  Disseminate  technological 
information  of  joint  interest  relating  to 
nudear  technology,  development  and 
weapons,  through  laboratory  liaison, 
technical  reports,  and  nudear  weapons 
technical  publications.  Assist  in 
technology  transfer  and  implementation 
of  successful  research  programs  into  the 
Military  Departments  and  Allied 
Commands. 

(s)  Perform  technical  analyses, 
studies,  and  research  on  non-nuclear 
matters  of  critical  importance  to  the 
Department  of  Defense  where  DNA  has 
unique  capabilities  developed  as  part  of 
its  nudear  responsibilities. 

(t)  Conduct  research  in  the  field  of 
radiobiology  and  related  matters, 
essential  to  the  operational  and  medical 
support  of  the  DoD  Components,  through 
the  Armed  Forces  Radiobiology 
Research  Institute  (AFRRI).  The 
research  shall  be  an  integral  part  of  the 
DoD  medical  uid  life  sciences  research, 
development  test  and  evaluation 
program. 


(u)  Operate  the  Joint  Atomic 
Information  Exchange  Group  (JAIEG)  in 
accordance  with  policy  guidance 
furnished  Jointly  by  the  Assistant  to  the 
Secretary  of  Defense  for  Atomic  Energy 
(ATSD(AE))  for  the  Department  of 
Defense  and  the  Director  for  Military 
Applications  for  the  DoE. 

(v)  Develop  guidelines  and  criteria  for 
the  advice  of  the  Defense  Acquisition 
Board  in  evaluating  the  adequacy  of 
system  nuclear  survivability. 

(w)  Be  responsible  for  all  matters 
relating  to  nuclear  test  programs  and 
records  to  include  preservation  of  vital 
test  data  and  recorids  acquired  during 
past  U.S.  and  other  nuclear  effects  tests. 

(x]  Be  responsible  for  the  Nuclear  Test 
Personnel  Review. 

(y)  Maintain  national-level  oversight 
for  the  Site  Folder  Project  and  establish 
an  exercise  program  for  validation  of 
site  folders. 

(z)  Maintain  DoD-level  oversight  of 
DoD  nuclear  weapons  effects 
simulators. 

(aa)  Perform  such  other  functions  as 
may  be  assigned  by  the  DDR&E. 

{381 J    Relationships. 

(a)  In  performing  assigned  functions, 
the  Director,  DNA.  shall: 

(1)  Subject  to  the  direction,  authority, 
and  control  of  the  DDR&E,  be 
responsible  to  the  CJCS  for  operational 
matters  as  well  as  requirements 
associated  with  the  joint  planning 
process.  For  these  purposes,  the  CJCS  is 
authorized  to  communicate  directly  with 
the  Director,  DNA.  and  may  task  the 
Diredor,  DNA,  to  the  extent  authorized 
by  the  DDR&E. 

(2)  Maintain  appropriate  liaison  with 
other  DoD  Components  and  other 
Agendes  of  the  Executive  Branch  for  the 
exchange  of  information  on  programs 
and  activities  in  the  field  of  assigned 
responsibilities. 

(3)  Make  use  of  established  fadlities 
and  services  in  the  Department  of 
Defense  or  other  governmental  agencies, 
whenever  practicable,  to  achieve 
maximum  effidency  and  economy. 

(4)  Ensiuv  that  the  Secretary  of 
Defense,  the  Deputy  Secretary  of 
Defense,  the  Secretaries  of  the  Military 
Departments,  the  CJCS,  and  the  heads  of 
other  DoD  Components  are  kept  fully 
informed  of  DNA  activities  with  which 
they  have  substantive  concern. 

(5)  Use  data  from  nudear  tests 
performed  by  other  countries,  or 
provided  by  the  intelligence  community, 
to  obtain  information  in  designing  U.S. 
nuclear  forces  and  assisting  the  Unified 
and  Specified  Commands  in  target 
planning. 


(6)  Coordinate  with  other  offidals  nf 
the  Department  of  Defense,  as 
appropriate. 

(b)  The  Secretaries  of  the  Military 
Departments,  CJCS.  Commanders  of 
Unified  and  Specified  Commands,  and 
Heads  of  other  DoD  Components  shall: 

(1)  Provide  support  within  their 
respective  fields  of  responsibilities,  to 
the  Director,  DNA.  as  required,  to  carry 
out  the  responsibilities  and  functions 
assigned  to  the  DNA. 

(2)  Provide  information,  as  necessary. 
to  the  Director,  DNA.  on  all  programs 
and  activities  that  indude,  or  are  related 
to,  nudear  weapons  effects  research, 
nudear  effects  testing,  or  nudear 
weapons  accident  response  as  well  as 
the  safety,  security,  and  survivability  of 
nuclear  weapons  systems  and  forces. 

(3)  Keep  the  Director,  DNA.  informed 
as  to  the  substance  of  major  actions 
being  coordinated  with  odier  DoD 
Components,  the  DoE  and  its 
laboratories,  and  other  Federal  Agencies 
that  relate  to  DNA  functions. 

(4)  Provide  the  Director,  DNA,  with 
information  regarding  long-term  nuclear 
weapons  development  and  requirements 
for  nuclear  weapons  research  and 
testing.  This  spedfically  includes 
keeping  the  Director,  DNA.  informed 
concerning  systems  response  to  nuclear 
weapons  effects,  and  the  seciuity, 
safety,  and  siuvivability  of  nuclear 
systems  and  forces. 

(c)  The  CJCS  shall  review  and  assess 
the  adequacy  of  DNA  efforts  in  nudear 
weapons  testing  and  nuclear  weapons 
effects  research  that  are  related  directly 
to  systems  employed  in  joint  operations, 
and  in  support  required  for  the 
execution  of  operational  plans  of  the 
Unified  and  Specified  Commands. 

S3S1.6    AuthorMas. 

The  Director,  DNA,  is  specifically 
delegated  authority  to: 

(a)  Communicate  directly  with  heads 
of  DoD  Component  and  other  Executive 
Departments  and  Agencies,  as 
necessary,  in  carrying  out  assigned 
responsibilities  and  functions. 
Communications  to  the  Conunanders  in 
Chief  of  the  Unified  and  Specified 
Commands  shall  be  coordinated  with 
the  CJCS. 

(b)  Obtain  reports,  information, 
advice,  and  assistance  from  other  DoD 
Components,  consistent  with  DoD 
Directive  7750.5,*  as  necessary,  in 
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CMT3ffan  oat  iidgnad  wipamibiHtiw 
and  fanctiaiM. 

(c)  EtUblith  fadlitlM  necaasaiy  to 
•ccompliah.  tht  DNA  minion  in  the  most 
•ffldent  and  economical  manner. 

(d)  Burdse  the  adminiatratlve 
aotnorftiet  contained  in  tbe  appendix  to 
tins  part. 

MThe  Dteetor.  and  Deputy  DirectoE, 
DMA,  ehaU  be  uipoiniwi  by  tka 
Secretary  of  Defenaa. 

(b)  The  Military  DepvtmanU  ilidl 
asaign  miDtaiy  penonoel  to  the  DNA  in 
accordance  with  approved  Joint 
Manpower  Progcam  authorizationi  and 
procedures  for  assignment  to  Joint  duty. 
The  CJCS  shall  review  and  provide 
recommendations  on  the  DNA  Joint 
manpower  program  to  the  DDRAB,  as 
apprapriatei  for  those  fbnctions  where 
DNA  is  respondve  to  CJCS. 

ApiMBdbt  to  RHt  381— Dsfafstkos  of 
Authoritjr 

Pumiant  to  tha  autliori^  vsstad  in  tlia 
8«aetary  of  Defoue.  and  nbisct  to  the 
direction,  authority,  and  oontroi  of  tha 
Seaatary  ef  Pafanaa.  and  ia  aecordanca  trith 
DoO  pobciaa,  Diractivaa.  and  Instmetiaoa.  the 
DincUit.  DNA.  or  in  tha  abaaoca  of  the 
Director,  the  paraon  acting  for  tlia  Dinctoe,  it 
hereby  delegated  authority  aa  required  in  die 
adminiatrstion  and  operation  of  DNA  to: 

1.  BMardaa  the  powaia  vested  in  the 
Saentaiy  of  Dafaoaa  by  8  U5.C  301.  aae(b). 
and  3101  paetainiag  to  the  aaqrioynMBt, 
diractioii,  aod  lanaral  adndniatration  of  DNA 
civilian  peraonneL 

2.  Fix  rates  of  pay  for  wage-rate  employees 
wwpted  from  tha  Oaaailicatiaa  Act  of  1M9 
by  S  U  AC  510S  OB  the  baaia  of  rataa 
eatabliahadundartha  CocRhnaiad  Fadanl 
Wa«a  ^rstan.  b  fixing  each  rates,  tha 
Director,  DNA.  shall  ioOay*  tha  wage 
schedule  established  by  the  DoD  Fixing 
Authority. 

3.  Bstabliah  adviaory  committeea  and 
employ  pvt-tima  advteon,  aa  approved  by 
the  Secretary  of  Defense,  for  the  performance 
of  DNA  functions  consistent  with  10  U.aC 
173:  5  U3.C  310B(b):  DoD  Diiaetiva  UOM  * 
"DoD  Federal  Advisory  Committaa 
Management  Program."  September  5,  IMO; 
and  dw  a^aament  batwaen  Aa  Department 
of  Dafenaa  and  the  QIBca  of  Pwaouial 
Management  (Of^  oa  anployiaant  of 
axperte  and  consulUota.  {una  21. 1877. 

4.  Administer  oaths  of  office  incident  to 
entrance  into  the  Executive  Branch  of  the 
Federal  Government  or  any  otiier  oath 
required  by  law  in  connectioR  widi 
empioymaBt  thenHii,  in  accordance  with  S 
U.S.C  2003,  and  designate  in  writing,  aa  may 
be  necessary.  ofBcers  and  employees  of  DNA 
to  perform  this  function. 

5.  Bstabhsh  a  DNA  bicentive  Awards 
Board  and  pay  cash  awards  to.  and  incur 
necessary  expanaaa  for  the  honorary 


recognition  ot  dviliaa  amployaaa  of  the 
Gowamaant  whoaa  suggBSliaas.  invantioaa. 
superior  aoconpUshments.  or  other  personal 
efforts,  indndingspadal  acts  or  sarvicaa, 
banain  or  alnct  the  DNA  ot  its  saborafaiate 
aetivitiaa)  in  accordanos  with  5  U.S.C  4B00 
and  appHcahte  OVM  vsgalatlena, 

6i  Is  ecoordaaos  with  tha  provteiaBS  rf5 
U.S.C  7532;  Bxacstiva  Oidan  UMn,  USaa, 
sad  123Sa:  and  DoD  Diractiva  Saooa  *  "DoD 
Persoanal  Security  Program."  December  20, 
197%  as  approprtatr 

a.  DBsigDate  any  position  fat  DNA  as  a 
"sensitive"  peaitioa 

b.  Aottnrisa;  in  caae  of  m  anargeacy,  the 
appoiatmaat  of  •  peisoii  to  a  aaaailivs 
poaitiaB  fai  tha  DNA  for  a  Umltad  period  of 
time  far  whom  a  full  field  Investigation  ur 
other  appropriate  faivastigatioa.  including  the 
National  Agency  Oieck  (NAC),  has  not  bean 
compieteo. 

a  Authorise  the  suspension  bat  not 
tamiaate  tiia  aarvioaa  of  aDNA  employee  in 
dM  Intarast  of  natiooal  sscnrity. 

(L  Initiate  invastigations.  issue  personnel 
security  clearances  and.  if  necessary,  in  the 
interest  of  national  security,  suspend,  revoke, 
or  deny  a  security  clearance  Ibr  personnel 
sssigned.  detailed  to,  or  empioyod  by  the 
DNA.  Any  action  to  deny  or  revoke  a  security 
daaranes  ahall  be  taken  in  ■^""M^nrt  with 
procedurea  pteacribad  in  DoD  S800.2-R  *. 
"DoD  Personnel  Security  Program,"  January 
1987. 

7.  Act  as  agent  for  the  collection  and 
payment  of  employment  taxes  impoaed  by 
chapter  21  of  the  fotemal  Revenue  Code  of 
190C  aa  gnwideA  and,  aa  such  agant  make 
all  determinadons  and  ovtifications  required 
or  providod  for  under  sectian  3122  of  tha 
Internal  Ravanua  Coda  of  1954.  as  amended, 
and  section  205(p)  (1)  and  (2)  of  the  Social 
Security  Act  as  amended  (42  U.S.C  405(p)  (1) 
and  (2))  and  witii  respect  to  DNA  employees 

&  Authorise  and  approve: 

a.  Tanporaiy  duty  traval  for  military 
peiaunual  aaaignad  or  detailed  to  the  I3NA  fai 
accordance  with  Volume  I,  Jofait  Paderal 
Tnval  Ragulationa. 

b.  Trav^  for  DNA  civilian  ofRcera  and 
employees  in  accordance  with  Volume  n. 
Joint  Travel  Regulations. 

c  Invitetional  travel  to  non-DoD  employees 
whose  conaultetiva,  advisory,  or  other  hi|^y 
specialized  technical  servlcaa  are  reqoirad  in 
a  capacity  that  is  directly  related  to.  or  tai 
connection  witli.  DNA  acttvitiea.  in 
accordance  with  Voluma  U,  Joint  Travel 
Regulations. 

d  Overtime  work  for  DNA  civilian 
employees  in  accordance  with  S  U.S.C 
chapter  55,  subpart  V,  and  applicable  OFM 
regulations. 

Ol  Approve  tlM  ewpanditnra  of  ftmda 
available  for  traval  by  military  panonnel 
assiffied  or  detailed  to  tha  DNA  for  expenses 
incident  to  attendance  at  meetings  of 
tedmical,  sdentiflc,  professional,  or  other 
similar  organizations  in  such  instances  where 
the  approval  of  the  Secratery  of  Defense,  or 
desi^ee,  is  required  by  97  U.&C  412,  and  9 
U.S.C  4110  and  Oil.  Thia  aadiority  cannot 
be  redelegstad. 


la  Devalopi  aataUiah.  aad  maintein  an 
active  and  continuing  ReeordS  Management 
Program  pursuant  to  44  U.S.C.  3102  and  DoD 
Directive  5015.2  *.  "Records  Management 
Program,"'  September  17, 1980. 

11.  Bsteblish  and  use  imprest  fimds  for 
making  smau  pnrchaees  of  material  and 
aenfeae,  other  dm  personal  services,  Ibr  the 
DNA  when  it  is  determined  more 
advaatagaoua  end  coaaiatent  with  the  best 
intaraete  d  the  Govenment  in  accordance 
with  DoD  ENreethre  7300.10  *.  "Diaburaing 
PoUdea."  Jeaaaiy  17. 1900. 

12.  Authorise  die  publication  of 
advertisments.  aotioaa,  or  proposals  in 
nawapape^  magatinaa.  or  other  public 
periodiosla  as  required  for  the  effective 
administration  and  operation  of  DNA 
consistent  with  44  U.S.C.  3702. 

13.  Establish  and  maintain  appropriate 
property  accounte  for  DNA  and  appoint 
Boards  of  Survey,  approve  reports  of  survey, 
rriieve  personal  UabiHty.  and  drop 
accountebility  for  DNA  property  contained  in 
the  authorised  property  accounte  that  has 
been  lost,  damaged,  stolen,  destrojred.  or 
otherwiae  rendered  unaerviceable.  in 
accordance  vrith  applicable  lawa  and 
regulations. 

14.  Promulgate  tha  necessary  security 
regulations  for  the  protection  of  property  and 
places  under  the  jurisdiction  of  the  Director, 
DNA  pursuant  to  DoD  Directive  52008  *, 
"Security  of  KfiHtaiy  Installations  and 
Resources,"  July  29, 1980. 

15.  Esteblish  and  maintein,  for  the 
functions  aaeignad.  an  appropriate 
publications  system  for  the  pramulgation  of 
common  supply  aad  aervice  ragulationa, 
inatmctioBa.  and  reforenoa  docnmante  aad 
changea  thereto,  pursuant  to  tlia  policies  and 
procedures  prescribed  in  DoD  902S.l-^  \ 
"DoD  Directives  System  Procedures," 
December  1990. 

18  Enter  into  support  and  service 
agreemente  with  tiie  Kfihtary  Departmente, 
other  DoD  Components.  orodnrPMeral 
Agencies,  ea  required  for  the  effective 
performance  of  DNA  fonctions  and 
respoasiiuitiea. 

17.  Enter  into  and  administer  contracts, 
directly  or  through  a  Military  Department  a 
DoD  contract  administration  services 
component  or  other  Federal  Agency,  as 
appropriate,  for  supplies,  equipment  and 
services  required  to  accomplish  tha  mission 
of  the  DNA.  To  the  extent  tiiat  any  law  or 
Executive  order  specifically  limite  the 
exercise  of  such  authority  to  persons  at  the 
Secretarial  level  of  the  Militery  Department 
such  authority  ahall  be  exerdaed  by  tiie 
approprtete  Under  Secretary  or  Asaistant 
Sccratary  of  Defense. 

18.  Lease  property  under  the  control  of 
DNA  under  terma  that  will  promote  the 
national  defense  or  that  will  be  in  the  public 
interest  punuant  to  10  U.S.C  2887. 

The  Director,  DNA  may  redelegate  these 
authorities,  as  appropriate,  and  in  writing, 
except  as  otherwise  specifically  indicated 


'  Coptae  way  be  oteaiMd,  at  caK.  from  the 
Nati«aal  TMkateal  lofamatiae  Svfiw.  azasPort 
Royal  Road.  Spriii|fl«td.  VA  22iat 


■  Sm  faoSMto  1  Id  paragraph  J  of  thia  appmdix 

■  Sm  footaota  1  to  paragraph  3  of  (liia  i 


*  See  footeota  1  Id  paragraph  3  of  thia  appemflx. 
See  footnote  1  to  paragraph  9  or  tnia  appendix. 

*  Sea  fotftnoW  1  to  paragraph  9  of  ti^la  appandlx. 

*  Sea  footnote  1  to  paragraph  3  of  thia  appendix. 
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above  or  as  otherwiae  provided  by  law  or 
regulation. 

Theae  delegations  of  authority  are  e&ctive 
immediately. 

Dated:  Febcuary  11, 1901. 
LM.Bvnum. 

Alternate  C^DFedaralRagiaterUaiaon 
Officer,  Dtipartment  ofDefenae. 
[PR  Doc.  91-3843  Rled  2-14-01: 8:46  am] 
eajjiM  coca  ssio-ev4i 


DEPARTMENT  OF  TRANSPORTATION 
COMtOMm 

33  CFR  Part  117 

[CQO7-00-»1] 

Drawbrldga  Oparation  Ragulitlona; 
Qraat  Canal,  FL 

aqcncy:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  At  the  request  of  David 
McWUliams,  the  bridge  oivner,  tiie 
Coast  Guard  is  adding  regulations 
governing  the  Lansing  Island 
drawbridge  across  Qreat  Canal  by 
requiring  that  advance  notice  of  opening 
be  given  during  certain  periods.  This 
change  is  being  made  because  of  a  lack 
of  requests  for  opening  this  bridge  and 
the  nearby  Tortoise  Island  and  Mathers 
drawbridges  at  night.  This  provision  will 
relieve  the  bridge  owner  of  the  burden 
of  having  a  person  constantly  available 
to  open  the  draw  and  still  provide  for 
the  reasonable  needs  of  navigation. 
EFFECnvt  DATE  These  regulations 
become  effective  on  Mardb  IB,  1901. 
FOR  FURTHBI  INFORMATION  CONTACT: 
Walt  Paskowsky,  (306)  536-1103. 
SUPPICMENTARV  INFORMATION:  On 
November  16, 1990,  the  Coast  Guard 
published  a  proposed  rule  (56  PR  47776] 
concerning  this  amendment  The 
Commander,  Seventh  Coast  Guard 
District,  also  published  the  proposal  as  a 
Public  Notice  dated  November  30, 1990. 
In  each  notice  interested  persons  were 
given  until  December  31. 1990,  to  submit 
comments. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Walter  J.  Paskowrsky.  proiect  officer, 
and  LT  Genelle  Tanos,  project  attorney. 

Discussion  of  Comments 

Only  two  comments  were  received. 
One  offered  no  objections,  but  referred 
to  some  problems  with  the  operation  of 
the  bridge  while  it  was  under 
construction  that  have  since  been 
resolved.  The  other  commentor  objected 
to  the  proposal  and  requested  tiiat  ail 
the  drawbridges  on  the  waterway  open 


on  signal.  Since  two  o&er  drawbridges 
on  the  waterway  system  have  operated 
satisfactorily  with  advance  notice 
requirements  during  weeknights  for 
several  years,  we  do  not  consider  it 
necessary  to  require  the  Lansing  Island 
bridge  to  be  tended  full  time  dming 
evening  hours. 

The  Coast  Guard  has  carefully 
considered  the  comments  and  has 
determined  that  no  new  information  has 
been  presented  that  justifies  the 
proposed  regulation.  The  final  rule  is 
therefore,  unchanged  from  the  proposed 
rule  published  on  November  15, 1990. 

FederaUsm 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  imder  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR 11034;  Februaiy  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  of  a  lack  of  bridge  openings 
at  night.  Since  the  economic  impact  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  hi  38  OK  Part  117 

Bridges. 
Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIOQE 
OPERATION  REGULATIONS 

l.lThe  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.B.C  490;  49  CFR  1>48;  33 
CFR  1.05-l(g). 

2.  Section  117.285  is  amended  by 
designating  the  existing  text  as 
paragraph  (b)  and  adding  a  new 
paragraph  (a)  to  read  as  follows: 

S117.2t6   Great  Canat 

(a)  The  draw  of  the  Lansing  Island 
bridge,  mile  0.7,  shall  open  on  signal, 
except  that  during  the  evening  hours 
ixma  10  p.m.  to  6  a.m.  from  Sunday 


evening  imtil  Friday  morning,  except  on 
evenings  preceding  a  federal  holiday, 
the  draw  shall  open  on  signal  if  at  least 
15  minutes  notice  is  given. 

*        •       •       •       « 

Dated:  Fetmiary  5, 1091. 
Robert  E.  Kramek, 

Rear  Admiral.  US.  Coast  Guard,  Commaader, 

Seventh  Coast  Guard  District 

[FR  Doc  91-3708  Filed  2-14-81;  845  am] 
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33  CFR  P»t  195 

[CG01  96-204] 

Security  Zone  Regulations;  Upper  Bay 
Of  New  York  HartKK  at  Bayofwie,  Nd; 
Correction 

agency:  Coast  Guard.  DOT. 
action:  Temporary  rule,  correction. 

summary:  The  Coast  Guard  is 
correcting  errors  for  the  security  zone 
regulations  for  Upper  Bay  of  New  York 
Harbor  at  Bayonne.  NJ.  which  appeared 
in  rule  document  91-680  beginning  on 
page  1100  in  the  issue  of  Friday,  January  ' 
11, 1991. 

FOR  FURTHBI  INFORMATION  CONTACT: 

LTJG  C.  W.  Jennings  of  Captain  of  the 
Port  New  York  at  (212)  668-7737. 

StiFPLEMENTARV  WFORMATWN:  A  review 
of  the  published  regulation  revealed  that 
no  tennination  date  was  incoqaorated 
into  the  temporary  rule  issued  for  the 
seciuity  zone.  Make  the  following 
corrections: 

Correction 

In  temporary  rule  dociunent  CGDl  90- 
204  beginning  on  page  1100  in  the  Vol. 
56,  No.  8  issue  of  Friday.  January  11, 
1991,  make  the  following  corrections: 

1.  On  page  1100,  in  the  third  column, 
the  entire  preamble  paragraph  captioned 
DATES  is  corrected  to  read  as  follows: 

DATES:  This  regulation  becomes 

effective  at  7  a.m.  local  time  on  30 
November  1990  and  terminates  at  7  a.m. 
on  28  February  1991,  imless  terminated 
earlier  by  the  Captain  of  the  Port,  New 
York. 


S165.T1204    [Anandod] 

2.  On  page  1110.  in  the  second  column, 
the  entire  text  of  the  paragraph  (b)  of 
S  165.T1204  is  corrected  to  read  as 
follows: 


(b)  Effective  date.  This  regulation  ' 
becomes  effective  at  7  a.m.  local  time  on 
30  November  1990  and  terminates  at  7 
a.m.  on  28  February  1991.  unless 
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teiminated  earlier  by  the  Captain  of  the 
Port.  New  York. 

•       •       •       •       • 

Dated  Januuy  15. 1901. 

Authority:  33  U3.C  1225  and  1231;  50 
U.&C  191: 40  CFR  1.46  and  33  CFR  1.05-l(g). 
&(M-1.  aJM-e  and  33  CFR  160.5. 


Captain.  US.  Coast  Guard.  Captain  of  the 
Port.  New  York. 

[FR  Doc  01-3582  Ned  2-14-01: 8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart51 
(AO-mL-M70-f] 

Pwpfitlon,  Adof»tion,  and  Submittal 
of  Stata  hnplamantatlon  Plana; 
■wmofia  ifir  MaaauiviiMiii  or  rnio 
Emiaaiona  From  Stationary  Sourcaa 

AOENCV:  Environmental  Protection 

Agency  [EPA). 

ACTION:  Technical  amendments. 

summary:  A  Federal  Register  document 
promulgating  two  methods,  201  and 
201A.  for  the  measurement  of  PMio 
emissions  from  stationary  sources  was 
published  April  17, 1990  (55  FR  14246). 
The  methods  contained  several 
typographical  errors.  The  purpose  of  this 
action  is  to  correct  these  errors.  In 
addition,  a  paragraph  in  each  method  is 
revised  and  moved  to  make  the  methods 
more  understandable,  and  some  terms  in 
the  nomenclature  in  the  text  of  the 
method  has  been  changed  to  make  it 
consistent  with  the  nomenclature  in  the 
worksheets. 

imcnvi  date:  February  15. 1991. 
FOR  PURTMCR  mTORMATKHI  CONTACT: 
Roy  Huntley,  Emission  Measurement 
Branch  (MD-19),  Technical  Support 
Division.  U.S.  EPA.  Research  Triangle 
Park.  North  Carolina  27711,  telephone 
number  (919)  541-1060. 
aUPfLCMIMTARV  INFORMATION: 

List  of  Subjects  in  40  CFR  Fart  51 

Administrative  practice  and 
procedure.  Air  pollution  control,  Carbon 
monoxide.  Intergovernmental  relations. 
Lead.  Nitrogen  ^oxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Dated:  December  12. 190a 

Mchaal  Shapiio. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

Methods  201  and  201A  of  appendix  M 
of  40  CFR  part  51  are  amended  as 
follows: 


PART51-4AMENDEO] 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Autbority:  42  U.S.a  7401(b)(1).  74ia  747&> 
7470, 7501-7508,  and  7e01(a).  unleu 
otherwise  noted. 

Appandlx   [AnMndeQ] 

2.  In  Method  201,  section  4.1.6  is 
removed. 

3.  In  Method  201,  section  4.5  is  added 
as  follows: 

4.5    PMi«  Emission  Calculation  and 
Acceptability  of  ResulU.  Use  the  EGR 
reduction  program  or  the  procedures  in 
section  6  of  this  method  to  calculate  PMi* 
emissions  and  the  criteria  in  section  6.7  of 
this  method  to  determine  the  acceptability  of 
the  results. 

4.  In  Method  201A.  section  4.1.6  is 
removed. 

5.  In  Method  201A.  section  4.5  is 
added  as  follows: 

4.5    PMi*  Emission  Calculation  and 
Acceptability  of  Results.  Use  the  procedures 
in  section  6  to  calculate  PMio  emissions  and 
the  criteria  in  section  6.3.5  to  determine  the 
acceptabihty  of  the  results. 

6.  In  Method  201A.  in  section  5.3.1.1, 
in  the  denominator  of  the  equation  for 
Reynolds  number  (Re),  fie^  is  revised  to 
teadfjL,. 

7.  In  Method  201A.  in  section  5.3.1.1, 
in  the  denominator  of  the  equation  for 
Stokes  50  number  (Stkao),  ficrc  is  revised 
to  read  ft,. 

&  In  Method  201A,  in  the 
nomenclature  section  5.3.1.1,  "ji„e  = 
Viscosity  of  gas  through  the  cyclone, 
micropoise."  is  revised  to  read  "fi.  >= 
Viscosity  of  stack  gas,  micropoise." 

9.  In  Method  201A,  in  section  5.3.1.2  in 
the  numerator  of  the  equation  for  Q„ 
"ittn"  is  revised  to  read  "^". 

10.  In  Method  201A,  in  section  5.3.1.2. 
in  the  denominator  of  the  equation  for 
Q,.  "M,"  is  revised  to  read  "M,". 

11.  In  Method  201A.  in  die 
nomenclature  section  of  section  5.3.1.2, 
"Mc  =  Molecular  weight  of  the  stack 
gas,  Ib/lb-mole."  is  revised  to  read  "M, 
s  Wet  molecular  weight  of  the  stack 
gas,  Ib/lb-mole.". 

12.  In  Method  201A.  introductory  text 
is  added  in  section  6  as  follows: 
"Calculations  are  as  specified  in  Method 
5,  sections  6.3  through  6.7,  and  6.9 
through  6.11,  with  the  addition  of  the 
foUoMring:" 

13.  In  Method  201A,  in  section  6.1,  "Me 
=  Wet  molecular  weight  of  mixed  gas 
through  the  PMio  cyclone,  g/g-mole  (lb/ 
lb-mole)."  is  revised  to  read  "M,  »  Wet 
molecular  weight  of  the  stack  gas,  g/g- 
mole  (Ib/lb-mole)." 

14.  In  Method  201A.  in  section  6.1, 
"ficc  s  Viscosity  of  mixed  cyclone  gas. 


micropoise."  is  revised  to  read  "ft,  = 
Viscosity  of  stack  gas,  micropoise." 

15.  In  Method  201A,  in  section  6.1;  find 
and  its  definition  are  removed. 

16.  In  Method  201A,  in  section  6.3.4. 
"fio,"  is  revised  to  read  ";*,". 

17.  In  Method  201A.  in  section  6.3.4. 
•T,"  is  revised  to  read 'T,". 

1&  In  Method  201A.  in  section  6.3.4.1. 
in  the  numerator  of  the  equation. 
"V.<rtd)"  is  revised  to  read  "V,<«)". 

19.  In  Method  201A,  in  section  6.3.4.2, 
"M,"  is  revised  to  read  "M,". 

20.  In  Method  201A.  in  section  6.3.4.3. 
in  the  denominator  of  the  equation.  "Me" 
is  revised  to  read  "M,". 

21.  In  Method  201A,  in  section  6.3.4.3, 
in  the  numerator  of  the  equation,  "^cn" 
is  revised  to  read  "^a". 

22.  In  Method  201A,  in  Figure  4,  in  the 
equation  for  orifice  pressure  head  (AH) 
needed  for  cyclone  flow  rate,  in  the 
numerator,  "t«"is  revised  to  read  "{t„  + 
460)". 

23.  In  Method  201A.  in  Figure  5.  the 
calculation  for  maximum  and  minimum 
velocities,  appearing  after  the 
calculation  of  Nozzle  velocity,  is  revised 
to  read: 

Maximum  and  minimum  velocities: 
Calculate  Rmia 

/?^  =  0.2457  -)- 


i 


0.3072- 


0.2603(VQJ  M. 
v.1.5 


If  RmiB  is  less  than  0.5,  or  if  an 
imaginary  number  occiuv  when 
calculating  Raii„,  use  Equation  1  to 
calculate  Vg^.  Otherwise,  use  Equation 
2. 

Eq.  1    v„ui  =  Vb  (0.5)  = ft/sec 

Eq.  2    VoUB  =Vb  RniB  = ft/sec 

Calculate  Rnux- 
R,^  =  0.4457  + 


J 

VO.5890  +    


2eo3(yQjji; 


^.1.5 

If  Ran  is  greater  than  1.5.  use 
Equation  3  to  calculate  v-...  Otherwise, 
use  Equation  4. 

Eq.  3    v,B„  =  V,  (1.5)  = ft/sec 

Eq.  4    v,Bm*  =Vb  Rflux  = ft/sec 

24.  In  Method  201A.  in  Figure  6. 
nomenclature  section.  "Api  »  dwell 
time  at  first  traverse  point,  minutes"  is 
revised  to  read  "Api  =  measured 
velocity  head  at  point  1,  in.  HiO." 

[FR  Doc.  91-2218  Filed  2-14-01:  8:45  am] 
■mmo  cooc  ssso-se  m 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elavation  Datarminationa 

AQENCV:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  Final  base  (100-year)  fiood 
elevations  are  determined  for  the 
communities  listed  below. 

The  base  (100-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
■ffective  date:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  [100-year)  Hood 
elevations,  for  the  community.  This  date 
may  be  obtained  by  contracting  the 
office  where  the  maps  are  available  for 
inspection  indicated  on  the  table  below. 

ADDRESSES:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  R.  Locke,  Acting  Chief,  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-2754. 

SUPMXMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  community  listed. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (tide  XDI  of  tiie 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)].  42  U.S.C.  4001- 
4128,  and  44  CFR  part  67.  An 
opportimity  for  the  community  or 
individuals  to  appeal  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Purusant  to  the  provisions  of  5  U.S.C. 
005(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promtdgated,  will  not 


have  a  significanct  economic  impact  on 
a  sidistantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regtilatory  analyses  have  been  prepared. 
It  does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwoik  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

PART  67— [AMENDED] 

The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  s«q.. 
Reorganization  Plan  No.  3  of  1978,  E.  O. 
12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  [100-year]  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  No 
appeal  was  made  during  the  ninety-day 
period  and  the  proposed  base  flood 
elevations  have  not  been  changed. 


Sourov  of  flooding  and  location 


Mount  County  (uwlnoofpofitod  aioos)  ^EMA 

Locutt  Forli  Black  Winkr  Hl¥m: 

Jul  HJ»>iMio<  County  H»—y  13 

Jual  doiwutroMB  ol  US  Highway  231 

Blac*tum  Fork  um  tV»nior  fVvtr 
At  mouth r 


Couithou— .  Owontfc 


CtMfOtoo  County  (unlnoofpofotod  ovooa) 
(FEMA  DockM  No.  7003) 
Coom  Rkmr 

At  county  txiundsiy 

At  Mats  boundMy 

Cfwittoofft  Rnut 
At  mouth 


About  32  mios  upatraam  of  SMS  Higl«Hy  aS— 
Wain  Ul»  Fomttr 
JuM  upaMoffl  of  WaiM  fViwrtiouaa  Dan 

AOCm  mA  fWMS  MpiVMm  Of  WMM  POWtlllOMM 

Dam 


At  mouths 


At  aouSMm  county  boundaiy 

Tmrapinamk: 
JutI  upiSaaiii  of  oonSuanoa  of  vm  Cmk.. 
At  aoutiam  county  boundary— —— 


(Tourthauaa.  Camw.  I 


Coffaa  County  (unlnaoivaralad 
tN0.SaS7) 


at  •«  CoMi^ 
aMaa)(FCMA 


AteUi.»niaa 


ofEKaOMH- 


#Oepth 
inlaat 


around. 
^Elava- 

tionin 

(NOVO) 


•427 
*S6S 

•433 
•4K 


•S39 

•576 


•573 
•iSI 


'508 

•572 


•S40 
•061 


••40 
•664 


•167 


Souoa  Of  SooAb  tnd 


About  OuSe  mSa 


Abou  1.2  mlas  i 


About  1  nSai 


l%UckQmk: 
Juat  n»>aarti  of  CourWy  tlgtw»a>  07„ 
About  1.23  mlaa  ipakaan  of  i 

»7 


Cowthouaa.1 


at  •«  County 


CoBnian  CountyjurtMOivaraladaaaaa)  (KM* 

flMarOaafc- 
About  too  laat  iMkaam  of 


Juat  JQwwaaaiii  of  Sacton  Utm  Rood- 
UudCmk: 
About  aoo  laat  i^airaaw  of « 
lOfCSXiH 


■I  flw  OoiMy 
Counhauaa,  500  Sacond  A¥anua,  SW,  Culman, 


(FEMA 


NOlTOOS) 


At  aouttwn  county  bomivy ... 

About  1.5  ffltaa  vpmmm  of 

boundary 


At  mouth.. 


Juat  doamasaam  of  Paafaon  Chapal  flnarl 
Tommy  Sam  Omt: 

At  mouth 

Juit  dMWSaam  of  North  Canttal  Awnua    i 
Hapa  airaSifcli  lor  tnapactlaii  at  tia  Oouay 

Courthouaa.  DadaviSa.  Aitfiama. 


AMERICAN  SAMOfl 


(FEMA  Dockal  Na  •074) 

At  conflusnoa  MMh  South  Pacttc  Oomh  « 

Approi*«My  440  laat  upaaaam  of  con 

with  South  Padlc  Ocaan 


At  confluanca  with  SouSt  PacMc  Ooaan 
Approidmataty  70  laat  uiialraam  of 

with  South  Padic  Ooaan 

Approidnwtaty  400  faat  apaSaam  of 

with  SotSh  AmjSc  Ocaan — » __ 


l«aA/ SMam  UaenaX 
At 


At  oonkMnoa  wMh  Pala  Lagoon. 


Apfvortnolaty  4.330  laat  ivataam  of 


Ftmlua  Staam  Uamat- 
At  oonkanoa  with  South  RadSc  Ooaan . 
ApprodnioMy  SJSO  Mat  i^abaaa  of 

anoa  aMh  SouSi  RaoMc  Ooaan 

At  conSuanoa  with  Vaa«  SMam 

3.100  laat  i»i>iiw  tt 


OaonaX- 


anoa  with  Fuafua  Saaara 

At  conSuanca  wSh  aom> 
ApproidRiiMy  aoo  laat 

wHh  6outfi  PmMc  OoMn» 
AppraodnHiily  Z0OO  iMl  < 


AppfOodnwMy  SJtOO  iMl  ' 
anoa  wMh  SouSi  Paoiic  Ooaan - 


#Oasth 
Inlaat 


wound. 
%la<«- 

flonin 

laat 

(NOVO) 


•206 

tOI 
t14 


•S2» 


tie 

•714 

tm 

•SIS 
•578 


•4 

•31 

•3 

•11 

•2» 

•as 

•so 
•1 

•7 
•15 
•70 

•5 
•106 

•»a« 

155 

•137 

•MS 

•12 

•15 

•40 
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Souras  ot  nOOdbiQ  tftd  tootton 

#Oagti 
kilaal 
Miova 

^^ 

(tanki 

laal 

(NQVO) 

fl^Oitmmtl  7.900  KM  KMMHI  ol  oonHu- 

•nea  wWi  80M»>  BKfc  Oe— i—    _ 

Outrngmm  * 
M  eentMnea  ••«  Souk  Pm^Dc  Ocmo  ..._ 

•nea  a««  SeuD  PmMc  Ooa«i 

•nea  «»  3out«  PmMc  Oeaan 

M  eemuanea  •»  Souli  PmMc  Oeaan 

^ffmimmti  2S0  laal  i^aaaaiw  ol  oonlluanca 
■M  Seult  PadUe  OoMn 

•nea  ■»  Seuti  PacMe  OoMn 

•noa  «lh  Seuai  RkMc  Ooa«i .         

•11T 
•« 
•30 
•S8 
•• 
•40 
•96 
••7 

ihmm*astmam  tt 
At  oenAwea  «Mi  Sout«  PacMc  Oe««<  ...-      „ 

•rlti  aouli  Paoae  Oeaan                

•nea  •»  Seuai  PaeMe  Oeatn 

•nea  «•(  SeUh  PaeMc  Oeaan. 
Mi0fl»aNMr 
M  oenkMnea  «»  Souti  PacMc  Oeaan  al  Pago 
Pago  "Hlinr 

•6 
•» 

•ao 

•102 
•11 

•nea  «Mt  Seuti  PacMe  Oeaan  al  Pago  Pago 

•IS 

M  eonnianea  wVt  Pago  Svaaia —...-.. 

JMlDMnaaaam  el  OaNkianea  «Mh  FMU 

•91 
•81 

anea  aw  Utamua  SMaoi — 

At  eenluanoa  ••>  SeuX  Padfc  Ocawi  .~ 

•108 
•3 

««l8ou•lPBc■eOeaan......    .„ 

•11 
•31 

AppeHwtai>  1.400  tMi  upanam  el  eemu- 
anea arah  Unnamad  8a««n  13 

•SO 

•70 

Al  eemuanea  iMh  Fagaaki  Skaam .  .    ... 
■ijtir.gi.t.  n>M«i 

•31 
*41 

Kataa  SNM  (MmA- 
Ai  eemuanea  wm  Soun  Padlc  Oeaan 
ApprartwHIy  SOO  leal  upNaam  e(  oonlhMnoa 
«»  SouK  PacMe  Oeavi 

•4 

•10 

anea  ««« Seuti  PacMc  Oewi 

At  oenAMnoa  ««  Souai  PaeMc  Ooa«i 

•21 
•4 

At  MgMmr  Bridga  w»ert»iaW»  SO  laal  i^ 
■kaam  ol  eemuvica  uMi   Saun  PaeMc 
Oemv.      ._    __ 

•g 

•19 
•14 

■ah  AuMi  jitaMi 

•20 

■<»  *Mllil  ■«  ■  ■  " 

•21 

At  cemuOTca  «Mi  SoiMi  PaoMe  Ooaw 

•^''•giMaBar 

•2 

•10 

■MHgMaBay 

•18 

Al  contuanoa  mh  SoiMi  PacMe  Oeavi . 

•f 

««i  Seuai  PaeMc  Oeaai         

*10 

An»oi*MMi|r  400  IM  i«at«a«  ol  eenlkanoa 

•Ml  lOiA  PMMe  OBMi. 

•11 

•9 

•11 

ratN^ANwr 
At  oenMwna  ««h  SouVi  PaeMe  Oeav -. 
At  Hffmm  Brtdga  «ppiBMii1M|  ISO  laal  up- 

•Mam   el  oenMianea  mh   SouOi   PaeMc 

o~—      

•2 

•IS 

#D^ittl 

kiiaal 

abo«a 

Some  of  (luodhm  md  locrton 

ground. 
'Elawa- 

lonki 

laM 

(NOVO! 

400  laal  upatraam  el  eenlluanca  altti  SouBi 

PacMc  Ooawi 

•17 

At  oenlkMnea  «4ai  SouVi  PacMc  Oeaan 

•1 

300  laal  upaaaam  ol  eemuanea  aWi  SouBi 

PaoMc  Oeaan —    ... 

•15 

tAnnmmd  Stmm  a: 

At  eenlluanea  aWi  SouVi  PacMc  Oeaan 

•3 

AdprartnaMy  SO  laal  i^afeaam  ol  eeniuanca 

frith  9ffli*i  PacWr  Or«an 

•15 

«MMM»Snwn: 

At  eonlluanoawNhSouVi  PacMc  Ooaan.     . — 

•3 

AppraxknaMly  100  laal  vft^tm  ol  eonSuanea 

•Ml  SOU01  PKJtic  Oeaan 

•10 

AppiadniaMy  700  laal  upaiiaam  ol  oonfluMia 

««i  Soutti  PacMc  Oe«Mi 

•15 

AppradmaMy  1.900  Mat  upMaam  el  eonllu- 

•noa  (Ml  SouX  PacMc  Oeaan 

•40 

ApproMmaMy  2.000  IMI  KMraam  ol  eonOu- 

<nos  wMh  Soutti  PocMc  Ooovt 

•46 

vatoa  Stmm  iTiMX 

At  oan9u«iea  «i«h  SouOi  PacMc  Oeaan 

•4 

ApprarimaMy  100  Mat  i«anam  ol  eonWuanca 

•Ml  SouVi  PacMc  Oeaan 

•10 

Appnwdmaialy  1,900  iaal  upatraam  ol  conflu- 

anea  «Wi  Soutti  PacMc  Ooawi 

•13 

Uhnammt  Strum  1* 

Al  oonMuanea  wWi  Soutti  PacMc  Oeaan 

•2 

AppradmaWy  I.ISO  laal  upMaam  el  eenlhi- 

•5 

AppraidmaMy  1,360  laal  ui«lraafn  ol  oen«u- 

•10 

ApprMmalaly  1,920  laal  i^aMam  ol  eonflu- 

•20 

StgtfntiB  Sttt/fK 

At  eonNuanoa  aWi  Pala  Lagoon —  ..  . 

•1 

AppfOBdmMily  2S0  lM(  u^ottooni  of  oonHuonoo 

•Htti  Pala  Lagoon. — 

•5 

AppiorimaMy  4S0  Kat  upitraam  ol  oonMuanoa 

aWi  PMa  Lagoon 

•11 

•MhPMa  i«o~w 

•10 

PaptStmnt 

At  eonkjanoa  wWi  Pala  Lagoon 

•2 

ApproodmaMy  360  laal  upettaam  ol  eonfluanea 

• 

•Ml  PMa  Lagoon _ 

•5 

AppfoMmaMy  1,900  laal  upattaam  ol  eonflu- 

anea «Mh  PMa  Lagoon,  |ual  upattaam  ol 

M^wMy  ouNoft „...^.......^....»„„ „.....„ 

•20 

AppraMmaMy  2.990  laal  i^ttaam  el  eonflu- 

anea aflh  PMa  Lagoon 

•30 

AiMMffSManr 

Al  oonfluMiea  aWi  PMa  Lagoon  .„ 

•2 

wMi  PMa  Lagoon 

•5 

•nea  «Mli  PMa  Lagoon.  w^nonimMMy  100 

•20 

ApproMmaMI)  2.040  laal  i^attaam  ol  eonflu- 

anea aNh  PMa  Lagoon 

•41 

SmjtnoStuaiK 

Al  eenfluanoa  aNh  PMa  Lagoon.. 

•2 

aflh  PMa  Lagoon 

•fl 

•15 

•nea  atth  PMa  L^oon  

•75 

VMMIf  SMwif  ( raflmrtw): 

At  asfittanBa  !■«•■  Pflt  ^agW"           

•2 

aitti  PMa  Lagoon _ _ 

•10 

wWi  ^~*~  1  Mmvi 

'30 

««o*  •H*>  PMa  L^non 

•02 

UmmmmSHmK 

Al  oomuMwa  aNh  VaNMa  Stta«n ... 

•15 

ApproMmaWy  990  toal  lipMrwR  el  oonfluwiea 

fritti  VMM*  t)M«n 

•29 

Appie«iiiiaMI>  SJOO  IMI  i^Mumh  d  eonflu- 

anea aflhVMIMaSnam.-.        „„ 

•59 

At  road  eraaakig,  ippraiilrnMil)  S.S60  ••«  «- 

•79 

AppRBdmaialy  S60  laal  dOMiattaani  ol  road. 

oreaMng  Laavaawa  Siraam.  IncMitt  appfoM- 

malMy  1.200  laal  »eu1waM  ol  high  leliool  ki 

MvuMgaVM^a 

•195 

Soitfca  ol  floodng  and  locatton 


Taurrmm  Sttam: 

Al  eonfluanea  wHh  VMiMa  ottaam 

JuM  dcwnattaam  ol  road  intaraactton.  •pproMl- 
fflaMy  960  laM  upaliaam  ol  eonfluanea  wtth 
VMMa  Sttawi — 

AppraodmatMy  2.900  laal  upatraam  ol  eonflu- 
anea aflli  VMMa  Straain 

Appfxuimalaly  400  laat  upatraam  ol  eonfluanea 
atth  MapuaagatuM  3»aam 

ApprosdmatMy  5.300  laal  i^alraam  ol  eonflu- 
anea wWi  MtptiaagMiiM  Stream — 

UtiJu$»gtlijai  Sintm: 

At  eonfluanea  wMti  Taunata  Straam 

Approxknalsty  1,000  feat  upMraem  ol  eonflu- 
•noa  wKh  Taumaia  Stream 

Approidmataly  3.900  laM  tfwlraam  ol  eonflu- 
anea wWi  Taumata  Stream 

omrmgmimy  1: 

At  confluence  wWi  Pala  Lagoon............:........... 

ApproadmaMy  1.370  leM  i^atnam  ol  eonflu- 
anea wWi  Pala  Lagoon 

Approximataly  2.000  lael  upetraam  ol  eonflu- 


Approadmataly  2.400  leal  upMreem  ol  conflu- 
ence wMh  Pala  \  agnon 

>airng»wa)  g 

At  eonfluanea  wWi  Pago  Pago  (ntamallonM  Air- 
port I  agoon — 

At  cenfluenee  wdth  Dramagaway  2A. 

ApproBdmaialy  3,900  laal  t^Mtraam  ol  eonfli^ 
•nea  witti  Dramagaway  2A 

ApproBdmalMy  7,790  laal  upatraam  ol  eonflih 
enoe  aflh  Oralnegeway  2A 

ApproidmalMy  200  lael  eaM  ol  mtarawrtion  el 
DrMnagaway  2  and  main  north  aouth  Nglv 
aayk  |uM  "ertti  ol  PavaiM  VMaga 


At  confluence  aUli  Pago  Pago  JntematfonM  Air- 
pert  Lagoon _ 

ApproadmaMy  900  leal  upMraam  ol  Pago  Pago 
imamattonM  Airport  Lagoon 

ApprcadmaWy  3,200  lael  upcttaam  ol  Pago 
Pago  imamaBooM  Airport  Lagoon 

At  oonfluanoe  aflh  Dratnagaway  2 .................. 

GaoaStaanr 

At  confluence  «Hh  South  Padflc  Oeaan 

ApprtMdmalely  900  leet  ivetream  ol  eonfluanea 

iMvi  SKMin  racmc  ueeen 

i«ail/S»a«n(t<iait): 

At  eonfluanea  aflh  Qaoa  Stream 

AppiOMimataly  490  lael  upetream  ol  confluence 

wWi  Qaoa  Stream 

FaaiM»S»aam: 

At  confluence  with  South  Padflc  Oeaan 

Approadmataty  450  Met  utnueem  ol  eonfluence 
aflh  Sooth  Padflc  Oceen 

Appronlmelely  1,100  leM  upalieam  el  conflu- 
ence aflh  VaOa  Bay - 

Ttlu  5»awn  L»ll  Titular 

At  oonfluanoe  vMh  South  PacMc  Ocean 

ApproMimalMy  450  leM  i^Mlream  ol  oonfluanoe 
aflh  VMM  Bay 

ApprondfniMy  960  loot  upottMin  of  oonAuonco 

w«h  Vote  Bay 

UuMtl  Sfnt/K 

At  oonfluanoe  aflh  South  PacMc  Ocean 

ApproBdmatMy  360  laM  downattaam  ol  oonfli^ 
enoe  aflh  Talu  Sttoam  Right  Tributary 

AppraMmaMy  990  laM  upattaam  ol  confluence 

aflh  Taki  Sttaam  Rtghl  Tribut«y 

rail/  S»awn  RIghl  Tributmr 

At  oonflMnoo  witti  iMjMvii  Sttoam  — . — « 

Approodmoio^  400  loof  u|Mroofn  of  oonttuonoo 
wtti  Muttvoi  Sttoom — ..M^..... ^«^........— ... 

Al  oonfluonoo  wNh  ToKi  SttMni»»»»».»»...»..»..... 
LmmiStrmm: 

Al  oonAuonoo  wNh  Soint  PocMc  Oooon  »..,.».». — 

AppreidmaWy  190  laM  upattaam  ol 
aflh  Soutti  PacNIc  Ocean 


Al  eonlluenea  aMh  South  Pacflic  Oeaan 

ApproHlmalely  140  feM  i^iettaam  ol  eonfluanea 


L^n  Bnneh  Lalolmmum 
Al  cofMUonoo  writti 
710 


MMM*  Sttaam  (UuMbaOi- 


#Oepth 
in  leet 
above 
ground. 

ttof)  in 

teot 

(NQVD) 


•41 

•50 

•00 

•135 

•172 

•129 

•145 

•190 

•5 

•10 

•15 

•24 

•7 
•45 

•00 

•150 

•259 

•2 

•10 

•25 
•45 

•3 
•11 

•9 
•11 

•1 

•5 
•15 

•3 

•5 
•10 

•3 
•10 
•25 
•12 

•12 

•15 

•4 

•11 
•4 

•15 

•9 
•10 


Soiaoe  ol  floodkig  and  location 


At  oonfluanoe  aflh  Soutti  PaoNIc  Ocean 

ApproidmalMy  900  IBM  upatraam  ol  eonfluanoa 

aflh  Soutti  Pacflic  Ooe«i 

ApproidmalMy  370  laM  upattaam  ol  eoiMuanoa 

aflh  Soutti  PacMc  Oea«i 

Approodmalaly  90  leM  upetteam  ol  eonfluence 

atth  Leeea  Sireem ......._„... 

ApproKimalMy  940  leM  i^ettaam  ol  eonfluence 

aflh  laeea  Sttaam 

SouOi  PttdHc  OofK 
On  eaM  end  ol  Mwid,  M  eonfluanee  aflh 

MuNiMMMe  Stream 

On  north  end  ol  iMwid  M  Maaaacre  Bay 

On  aoulhivaeleni  end  d  MMid,  M  confluence 

aflh  Fuaha  Sttawn 

In  Pago  Pago  Hartior,  M  oenfluenoe  ol  Pago 

Pago  Harbor  and  Pago  Sttaam 

Mapa  are  avaflabia  lof  revlaaf  M  ttie  Pubic 
Wortta  Dapcflmsnt.  American  Samoa  Qovem- 
menl,  Pago  Pago.  American  Samoa. 

ARKANSAS 

Slaek  Reek  (elly),  L— lanta  County  (FEMA 
Doebal  No.  7000) 

Al  approMmaMly  500  leM  itjaialioMii  ol  the 

At 

i  for  ttiapacllon  M  ttie  CHy  Hal, 
MMn  Sttaal.  Black  Rock,  Arkanaa* 

Nndoooh  (towiii  uwronoo  Couivty  (FEMA 
Doehal  No.  7000) 

Springfltfir. 
Ai^vuiDnmviy  .o  rraw  oownB««orn  oi  uiv  oowft- 

sttoom  oofpOfMo  Hfnilo ....,»._._ ^.„^„— —„ ., 

AppnndmoMy  .2  (nllo  upottoani  of  ttia  uptlraafn 

for  k^aaellofi  M.  ttia  Cllv  H^ 
tonbodan,  Affcanaai 

Lawranoa  Couirty  f unttioofporalad  avoaa) 
FEMA  OoMmI  No.  7000) 

Oackfihiur 
At  apprcodmatMy  42.00  river  nHea  above  ttie 

confluence  ol  the  While  River ..».»_.......... 

At  approMmalMy  47.57  river  mlea  (bova  ttw 

corMuanca  ol  the  While  Rivar... 

At  appfUNfciialMy  96.75  river  mflea  above  ttia 

oonfluanoe  ol  the  Whila  Rkw  ................... 

At  approximaiaiy  72  rk^ar  mlaa  above  ttta  eor^ 

fluenee  ol  Ihe  Whila  River 

Big  Running  WMtr  Omtc 
ApproMimalMy  .73  mie  doanatrawn  ol  Stale 

RauM229 

At  appieMmelMy  .49  mlla  i^Mttavn  ol  Stale 

ROifla  229 w— .»... 

Spring  /Wwr 
At  approadmaMly  1.54  mlea  ikiwinkeMii  ol  U.S. 

Route  62 „ 

Al  appreidmalaly  1.50  mlea  upattewn  ol  U.& 

RouM  62 

Al  appreaknaMly  1.990  laM  doamattaam  ol  Bur- 

■ngain  iwmem  naaroao 

At  approMmaMli  2.17  ml«^  upMream  ol  County 

Route  22 

Courthouae,  MMn  Stteel,  WMnut  Ridge,  Arttwi- 


Portla  (team),  Lavranee  County  (FEMA  Doekal 


#0^lttl 
kileM 


oround. 
'Oavo- 
lonki 
laM 
(NQVO) 


1.9  miee  doanatteem  ol  U.S. 

Rome  93  and  Slala  Route  25 

AppraMnMlaly  .5  mNe  upetteam  ol  Burlnglon 


Qrovo  Stteel.  Portta.  Aikanaaa. 


M  ttia  CNy  Hal. 


•3 

•10 
•20 
•30 
•42 


•5 

•11 


•262 
•264 


•265 

•291 


•243 
•245 
•259 
•264 

•247 
•249 

•263 
•292 
•304 

•312 


•290 

•263 


Souroa  of  floocSnQ  and  tocatton 


Powhatan  (loaM)i  Lawfonoa  County  (FEMA 


All 
All 


i^a  waaaow  mr  mpamon  ai  via  lown  ns^ 
Powhatan,  Arttanaaa. 


Ravandan  (lown)^  Laarfonoa  County  (FEMA 

f^vtrvAMar 

Approxknalsiy  .2  mIe  upetream  ol  Burlnglon 
Northern  RMko«l _ _ 

Approxkiialaly  1.93  mIee  upMrsam  el  County 
RouM  22 . 

■Hpo  aiMMMa  fof  Inapaclloii  M  the  Ctty  HML 
Ravanden.  Aikaraaa. 


CAUFORNIA 


Flaoar  County  (unkicofpofalad  afaaa)  ^EMA 
Doekal  Noa.  9979  md  9997) 

TruekmRlvir 

DIatance  upetteem  ol  Aipkie  MaadoweRood 

50  l( 

1501 


ApptoMmaMy  420  leel... 

ApprorimaMy  500  leM... 

ApproMmalely  995  feet.— 
f  790  lei 
rOSOlei 
1.2401 


MMOmaf  £aM  Main  aaflimjo  CSMat- 
nppraDafnaNiy  njoon  laai  ooafnavaani  oi  roago 
Road,  al  an  unnamad  road 

Mapa  afa  avHabla  foe  ravlaw  at  ttia  Plaoaf 
CouMy  Oapartmanl  el  Pubic  Worta,  11444  B 
Avenue.  Auburn.  CaWomla. 


coNNEcncur 


Mancfiaalar  (toam)i  Hartfofd  County  (FEMA 

LydatBnok 
Appiudiiialely  360  leM  upetteem  ol  Vernon 
StteoL 


#DvMh 
kileM 
above 

oround. 
'Oava- 

ttenki 

laM 

(NQVD) 


Al  oonfluanoa  of  Wiaon  Brook  ....*. 

Gtob9  HoUcm  Brook 

connuanoa  wnn  nop  urooK  ....«..«.«^«»~,..».».». 

AppraximaMy  490  laal  t^attaam  of  Sprtng 

Sttaat. 


W990fi  Brook: 
Al  oonlluanca  wtth  Lydal  Brook  - 


Al  downalraam  Mda  of  WHaon  Brook  Flood 
Conttol  Dam  ....„.„....».» .^».„-^-.-— .— ..~^ 


^'  ■  *■  *  J  -  ■—*-*—  ^     . 

even  mOUntmn  tWOOK- 

oonnuanoa  wan  nop  nrooK  ana  nonar  btook. 

AppTOBomaNiy  20  laai  upavaam  01  tarcn  mouw 

Min  Road .».»».„»„«...».»«..«_».».—. 


A¥tfy  Brook: 

Al  oonfhjonoa  wNh  Hocfcanwn  Rtvar« 
At  upattaam  oorporaia  imiia.. 


CwDDp  MOmft¥  r'Ono:  bnora  anofawia  wivwi  conv 
muntty. 


Cmoiov  noHKw  fwOm¥Om.  cnora  anofawia  mumi 
oommuntty. 


fnnofi  afoOK  uonoon  noa  cnara  anoiawia 
wMhki  oommuntty . — ..—,.... .,^....^..^ .—...».— —*->. 

Howofti  fitotf¥0ir:  Enttro  ahofottna  wHNn  commit 
nlly. 


South  BrwiciHyiia0  Brook 

Al  oonfluanoa  wNh  Lydall  BroOk  « 

Al  downattvam  lUa  of  dam... —..^  .>».»...  ^. ,  -»...... 

HopBmolc 

ApproidmalMy  ISO  laM  upetteam  ol  Proapacl 

At  corMuenee  ol  Birch  MourflMn  Brook  arM 


PortrBnoic 

corwjence  wnoi  nop  ivook  ano  oven  moutv 


ApproMmaMy  110  laM  deanattaam  ol  Charter 
Oak  SttaM 


•250 

•290 


•30S 

•312 


•9.174 
•9.177 
•9.179 
•9.192 
•9.193 
•9.165 
•6.166 
•6.199 


•266 

•361 

•165 

•224 

•361 

•373 

•224 

•455 

•173 
•176 

•641 

•299 

•399 

•496 

•339 

•349 

•170 
•224 

•224 
•244 


Soma  ol  flooMng  arkl  louallon 


Oiparttneni,   41    Center   SttaM, 
Connecflcul 


■I  na  nwwig 


PWnflald  (loaaiit 


Ceyntjr  (FEMA 


AppraidmaMy  60  laal  upattaam  of  Kaia  I 
Ing  Ro^ 


^/y^Brook: 
Al  oonlKianoa  vMh  Homo  Brooke 
At  Evana  Pond  Dam 

Horoo  Brook: 

At  oonMuanoa  wNh  MB  Orook» 

0.4 


M  ttie  Toan 
Qerk'a  VaMC  9  Commaroe  Avenue.  PliMlild, 
ConneetteuL 


felMM 


grotfKL 
*Bevo- 

lonki 
leM 

(NOVO) 


•109 
•149 


•129 
•292 


•124 
♦190 


•156 
•177 


•149 
162 


Ca^fvMa  (CRyV  WaaianQlon  CouMy  I^EMA 


ol  us.  RouM  80. 

Ol  CSX  nMroad — 

M  ttw  Clly  I 


Ceinljf  (FEMA 


communlly . 


M  ttM  CMy  HMl 


Ebro,  Florida. 


CotaNy 
(FEMA  Doclnl  NOk  9997) 

>VMMcMcodi  AMar 

AboU  ^92  fiMee  doanettaem  ol  kHaraWa  10 

JuM  upetteam  ol  ttie  Jm  Woodnifl 
OCMootenoa  AMar 

JuM  upetteem  olJackaon  BkjROem 

About  ^05  mlea  upetteam  oi  SlaM  Rood  12  — 
UMtAMvr 

About  Z.n  n*m  duaitoMii  ol  oonfluanoa  ol 
Ridteider  Creek 


Ai  coMkmnot  ol  Attapulgua  Oraak- 
Ampulgu$  Omk 

At  confluence  aflh  Ultte  Rk^er 

At  confluence  ol  ^Mmp  Cieek.«.« 
AcMvMOrOaMt 

At  mouth 


About  1.79  mIee  upetteem  ol  MarMMa  10 

OuneyOmt: 
At  corMuenee  alth  ttie  Utile  River........ — ....... 

JuM  doanatteem  ol  Courfly  Road  299  , 

JuM  i^iatteam  d  Counly  Rood  rt6  .    ..        — 

About  1.39  mlea  upetteem  ol  Counly  Read  299. 

OcUmmlmOmk: 
Al  mouth 


JuM  ivettaam  ol  SiMe  Road  297 

aaarOaat 
Al  moutti 


JuM  doanatteem  ol  Bear  Creek  Rood.. 
I  ol  Bom  Creek  Rood — 


About  £09  ffllee  i^etteem  ol  Boar  Cieek  Road 
5>W>HP  QoMt 

Al  oonfluanoa  aflh  AtMpMgue  Craak 

JuM  doanatteem  ol  StaM  ReuM  159 


M  ttw  Ootffly 

Courthouae,  Qukiey.  Rortde. 

Vemeo  (cll)rV  WaMMiglao  Counly  (IdA 

Mokfiot  Craaar 


•90 
<63 


•72 
•91 


•72 
•119 


•91 
•113 

•113 
•116 

•94 

•153 

•104 
•147 
•152 
•177 

•75 
•92 

•90 

•09 

•»4 

•109 

•116 
♦120 


/  V«l.  58»  N(X  32  /  Mdiy,  Fsbnitty  ISi^  19a»  /r  Rd1«8< 


Sowoaoti 


I  oi  CypraM  Lite  dam.. 
I  of  CypNM  (jh*  Dwi- 
Ataul  1 JOO IM  l«M<Mn  ol  I 


I  OMMly  (MIlMMfpa 


M«fMwO«Nt 


#Oip«i 


tonki 
(NOVO) 


•16 

*«> 

'» 

•81 

•62 

14 


•64 

•77 


•77 


•MO 
ISO 
•157 
•166 

•146 
*174 

1M 
•170 

•164 
•171 

•134 
•146 

•141 
•160 


•167 


•190 
•166 


•246 

•276 

•275 
•296 


•162 

•206-1 


SOWMOl" 


At  MUlMfn  oounly  boundiry .. 
AtKM  6.7  alM  WMM*  m.  I 


Abom  2J  min 

Om 

About  tM 


of  •outfMm.  Qounlir 


■I  Vw  BuicflnQ 
tnpMlton    DoportFTMni,    County    CoufihouM, 


About  2000  toot  doivnMwfn  ol  oonlluonc#  ol 


Jmi  dbufwkooni  0*  County 
Al 


About  1.16  (Mm 
Ohoopmnmc 
JuM  i^MMin  o^CSX  raCoatf. 


of  U.S  ffcuM  260.. 


About  Z67  (MM  upMrMm  orSM*  RotM  262. 
nodvOmk 
At  ooiWuono^  Or  nmAy  Oook  nvulvif  Nol  t.». 


Ably  Cmli  TmOKj'  Ate  >.- 

^  (THMtt    

jtmrt^Wwlfii  iiiifin  If  mil* 

Atom  3000  «MI  l»l>l—  <«  IINM6I. 

^v«  vfitiiffl  nf  Fir»ThyffrnHrt 

About  ia6» IM  itmmmm^Wm  IkylM 

rlM.. 

■A 

amOmltTitulKfNo.  1: 

About  300  toM  uaWMm  or  aiMllBMI 

5MtOOT*n<MMrMK» 

130 

JuM  dbwfwbwi  of  TfMMpMKftoaAMitf 

About  600  IMI  i^MMm  ol  ThompMn  Rwd 

rionw^  OMoa.   Coui^   ra— iwiM. 
QMftfa 

IS^ 

■«M» 

iCMMy 


iMt  MM  •»  SoMtat  UM 
21/22  m  ToamaXlp  6  NoiVi.  Rang*  STEmi.-.. 


M  SOMHn  uNV  3Sr9o  Ifr  TWMVNp  '   NOfw^ 

Rai«»3»  EmI 

l«»_HI|wHli 

At  bfMpi  M  Smmi^Um  Mi^SB  Ii^TbwiioIi^  7 


Coun^Owttouoo.  189  EM  IMn  ] 
bui^  tdBho. 


AttwvMimii 

Just  u^otfom  of  ttw  iMon'PfeoMfr 

At 

Al  ■«• 


lntoa« 


Oround. 

'ElM*- 

Honln 

tMl 

(NOVO) 


•102 
•210 

19S 
•207 


•127 
t31 


•127 
•146 


•110 

•116 


•213 


•164 
•207 


•186 
•201 


•227 


•174 
•193 


•161 
•201 


191 
•103 


•196 


•4.661 

••-.eso 

•4M4 

•4.886 
•4.0(4 


•4.640 
*4>»72 
•4.906 

•4.913 

•4,928 


•*.6ei 

•4,664 


Sowoaoi-'H 


Oly  MMk   W  Noitt 


CeMil)r(FUK 


rMtow  «  cay  HM^  10 


(any),  MaM  Ooaaily  <na*  I 


About2 


downaaaaana  ol  Mnoia  CanM 


About  0.5  iMa  i«a»aain  M  Bnd|^  Sbaat. 
Sougi  UmmMd  Qmk 
At  mcUti 


About  800  laat  i^aMMn  ol  WaaNnglon  S««al.. 
Soutfi  aanoA  OaMt 

At  moutti 

About  1000  laat  upalraam  of  Monreo  Straai. — 
sfoimt  imnon  cfMOf  inouQrjr  win  mi  communRy... 


At 


Afbrtf)  £»tr  TWularic 

At  "TH^** 


About  100  tool  downoMoni  ol  Stoto  Sirool ~-. 

roliMt  for  tnopoellofi  at  ttw  Muniotpi^ 
BuUhiQ,  9tT  Nl  HOMfltofK 


IOWA 


Oaanty 


Atmoulk 


About  2700  laal  upattaam  ol  CouMr 
L-«. 


UMfSiMrmar 
About  2506  laat 

31 _ _ 

About  2700  Mat  upatraam  ol  Coun^ 

L-ao 


OnwhaCMafc- 


About  5.16  a*a 
OmabaOaak 


EnQnooro  OMoot  Coonly  Courthouoo^ 
OouglM  Skaati,  Sloui  Oty.  iamm 


CourtHouMi  Room  2D3, 


At  Siaia  RouM  127_ 
At  PaiaoaCowa 


#Dapih 
In  laat 


onsund. 
*Elava- 

Itonln 

laat 

(NGVO) 


#1 


•SM 
•647 


•666 


•661 
•675 


•650 
•656 


•1127 

•1122 
•1126 

•1065 
•1061 


•672 
•665 

•671 
•641 
•933 
'994 


•9 

•11 
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Soutca  of  floodbiQ  afid  locatton 


At  oonfluanoa  wtlh  SaMnoa  RMr. 
AtBi 

BUCK  Ml¥9^ 

AlBl 

At  Mm  MHno,. 


tf  Vto  Town  Holl, 


star  Roula  2.  AnoiMlc.  Maha. 


(loam),  Waahbiglen  Caunfy  (FEMA 


/Idtntfc  Ooaani' 
Al  Pig  Wwid.. 


At  Sooducit  PoinL..„. 
Olltea,  Baal*.  Mama. 


M  Iho  Town 


Battwl  (town).  Oifard  CauMy  (FEMA  Deehat 
Na6867) 

Andro9COQgin  fVytr 

At  tha  doawtttfaain  oorporata  lrnita...„.»»„.,„„ 

At  Iha  upatraam  cofpocala  fcwHm. 

At  oonfluanoa  wMh  tha  Andraacoggin  RIvar 

At  tha  upatraam  cofporata  ihnHs „„ 

AkttrfVtmr 

At  oonfluanM  wWi  ttia  Androaeoggin  RIvar 

Al  Iha  upatraam  oorpoma  Imlta »..„. 


At  oonfluanM  Witt)  tha  Androaooggki  RIvar 

Approidmataly  SO  laat  upalraam  d  U.S.  Roula  Z. 

mm  SfOOlc 

Al  oonfluanca  ««h  Iha  Androaeoggin  RIvar 

ApproiJmaialy  0.2  mia  upaliaaro  ol  Stala  Roula 
5  (Ml  Road) _ 

K0ftdit0  Brvok. 

At  oonfluanM  witti  tha  Adtar  RIvar 

Al  ttta  upalraam  oorporata  lmlla-» ».».„.„„„ 

TMtchal  Brook: 

At  oonlhianM  mriOi  ttia  Androaeoggin  RIvar 

Approxlmalaly  0  7  m«a  upalraam  ol  U.&  Roula 
2  and  Stala  RouIm  5  6  26 

At  oonfluanM  mrith  tha  Aldar  R)var...„ 

Appnndmataly   50   laat   upatraam   ol   Maaon 
Straat 


faf  aiapaallofi  at  Iha  Toam 
Clatk't  Oflioa,  Baihal.  MMia. 

BreokavMa  (town),  Haneeek  CeuMy  (FEMA 
Deekal  Nai  6887) 

Allanttc  Ooaw 

PtnobtoM  Bar 

Along  ahoralina  at  Tom  Cod  Cova 

Along  ahoralina  at  Haad  ol  Iha  C^w 

Saeaabea/Mar 

Along  ahoralna  al  Hanry  Point 

Along  MwraHna  at  Baar  Haad 

BgQamoggn  Rt^oh: 

Along  ahoralna  at  lloraaahM  Cava 

Along  aaat  ihantnt  of  Radman  Baaeh 

Maaa  avaflMla  far  kM^^aten  at  Mm  Tomh 
Ofloaa,  BrookavMa,  Malrta. 

■umham  (team),  WaUe  CauMy  (FEMA  DectMl 
Na.  7000) 

SMaaatoo*  MMr 
Approxlmalaly  120  laat  downalraam  of  Ota  cor- 


All 


Al  oonHmno  «vllh  Sobortcook  RIvor 

Al  tho  upokvoni  oorporoto  IwHi......^.....,..-..— ^. 

I^to  Hfwooofc'  Entiro  iliofoino  wNNn  oonvnun^ 


ly.. 


OflM,  Bumlwn,  MMna. 


8l  Iho  Town 


CaaMni  (laNn),  Hanaaeh  CauMy  (FEMA  DoekM 

Na.6881) 

AflmHc  Oooon 


At 


fOaptti 
miaal 
abova 

'Oava- 

•onh 

•aal 

(NQVD) 


•8 

•10 

•10 
•11 


•12 
•25 


•627 
•665 

•650 

•651 

•652 

•710 

•664 
•664 

•653 

•656 

•652 
•656 

•652 

•656 

•662 

•725 


•11 
•35 

•11 
•12 

•11 
•30 


•132 
•175 

•145 
•172 

•160 


•13 


Souroa  of  floodng  and  localion 


AITwnar  Point.. 


AIRa 

rvwno  Pon.. 


MMM  QMar  At  tflayo  PoiM  Road  (aMandad).- 
MMMor*!  CSotar  At  oonfluanM  ol  Bog  Breok- 
Moraa  Oemw  At  Siala  Roula  186A 


At 

At  oonfluanM  wNh  Panobaool  Bay. 


tar  kwpaallan  at  Iha  Towm  I 


Ctmibmii  Mm  (loam),  llaweBBfc  CouMy 
(FEMA  DoakM  Mk  7060) 

AKankcOoawi 

U^^a^^Ma  *^*— - 
flVvMrn  Wwt^ 

At  Sputlng  Pokil .; 

Al  Qraat  Haad 

Gaty  TJionimiK 

Al  Hadk>ck  Wnl 

At  aaalam  alda  ol  Sutton  laMwl 
ThtOut 

At  a  point  approidmalaly  1,000  laal  aouttiaaM 
ol  Rah  Poinl.».... 

Al  Hah  PokM 

£a«famitar 

At  notttNida  of  Sutton  laiand. 

At  aouttiaaat  alda  ol  Ba 


at  Iha  homa  of 
Irana  Baillat.  Town  Clark,  laMonl,  Mama. 

Daar  Wa  (loam),  Haneoafc  CouMy  (FEMA 


AKantbCbaanr 

fitnorawiO  Vi 
At 


COMO 

of  SUnoon  Point.- 


Offloo,  Door  Wo. 
Enftold  (town)* 


Inopoctlon  ol  Iho  Town 


CeaMy(FEMA 
»1) 


CSafUStaam: 


At  CoU  SVaam  Pond  Own 

Ook/  SVaarn  Pood  Entira  ahoralna  m  oommunify.„ 

Branny  Brook 
At  OonfluanM  with  Cold  Straam  ._„.._„„„„...„„, 
ApprarimaWy    180   laat   ivakaam   of   Stala 
RouMa  155  A  186 

wm^m   anwoDvo   for   OHpocDon   m   ow    town 
Ctork't  Offioo.  Enfield.  IMno. 


U^^ia^b^b  a^^^^k     ill  .  ■  I  .1 


^npt  Bay:  Bi6m 

Tmjntoif  Bay:  BrtUn 
fOmanny  CO¥a:  EnUio 
SkMKnga  ntwar  Enllro 

OtMnVT  rWruan 
Al  r?f-7  OKtonooo~ 


County  (FEUA 
.  TOMf) 

wMnn  odnvnuntty ...-.«« 
wnnn  oonvnunily.M« 
wMMn  oonwnunity.. 
wNNn  ooffvnunity- 


AiFR-28AaKiandad. 
fmtchnmiBay: 

Al  Clam  Ladga 

All 


I  at  Via  T<NMi  Hii, 


laiand  FMM  (loam),  Aroaaloafe  CauMy  (FEMA 


rtari  Siaiarnr 
At  oorMuanM  with  W.  Brwich  MaBawvnka^ 


Al 

S^Bnok 
At  oonfluanM  wNh  W.  Brwoh  Mattawwnka^ 


Approxlmalaly  .45  mla  upakaam  ol  U.8.  Roula 


#Oapti 
miaai 


ground 
*Ela«» 

Vonm 

laal 

(NGVO) 


•14 

•11 
•14 
•11 
•12 
•12 

•11 
•14 


•11 
•15 

•11 
•30 


•15 
•16 

•11 
•18 


•11 
•31 


•147 
•175 

•137 
•192 

•182 

•144 
•145 


•11 
•11 
•11 
•11 

•12 
•22 

•14 
•24 


•463 
•466 


•461 
•461 


#0ap6i 
miaat 


BouTM  of  floodhg  arkl  locaflon 


{Vir  Aeolt 
At  oonfluanM  aAh  W.  Brwtch 


ApprorimaMy  260  laat  upakaam  of  US.  Roma 


l¥mianneh 
Al 
Al 


i^ta:  Enkra  ahoiaflM  w6hm  oon^ 

munky 

Ulaptr   MtOtmmnka^    IMm:    Enkra    ahorafcia 
wkhm  oommwilly 


Plaaiant  Uka:  Enkra  ahoralM  wkhm  oommuwl». 
Municipal  Buklng.  laiand  Pala.  Mama. 
floiMii^  VMrio  County 


WWWm  rmmJUakJtM  amy. 

At  Moodow  Pond  Flood  botowSpn^uoo  Booch. 

At  wool  iido  olJob  Mmd 

^anobaoot  Baiy: 

On  wool  Udo  of  Rydv  Gotfo 

Al  OMI  Mo  of  Umo  Irivid 

Pa/kaf  Co^a: 

At  waat  alda  ol  HukMna  Wand 

At  ooit  ikto  of  PoM  Cffw^Q^ 

uOTf^rMPDOr 

At  SNpyord  Pom... 


norwiwool  ov  mvioi  MMno».-. 
Saa/Hmtor 
At  nofVi  iido  of  Burtng  Point. 
Southooot  of  Kolor  Ptiint 


Oflloo,  totoboro.  IMno. 


H  ffw  Town 


LOMObio  fiowviV  Hvioooli  OoiMly  i^EMA 

Jlomlar*  A^ar 

At  Stala  Roula  204.  approxlmalaly  1,000  laat 
waat  ol  k*  mMraaekon  wkh  Stala  Roula  164.. 

Al  ttw  Mwalna  along  CM  Pomi 

Taaiamay 

At  ttta  ahoralna  along  Bany  Cova  

At  ttia  ahoralna  ilor^  Okt  Pomi 

At  Oia  Mtoralna  atong  Markna  Cova 

ApprorimaMy  1,500  laal  aa«  ol  ma  miaraao- 
kon  ol  Saai  Pomt  Road  and  Stan  Roma  204.: 

Offloa,  Ekaaortti,  IMIama. 

Lywian  (learn),  Veit  CauMy  (FEMA  Doebal  Ma 

6861) 
Kannabufm  Potto:  EflUfO  ihofoino  wONn  convn^ 


Bunffanut  Pon^  EfMro  sfwolno  wWiin  oonvnuraly. 
MMOff  Pono:  cfwo  snofoino  mvwi  convnunHy 

R.R.  5,  Lynion,  Moino. 
Noflhpoft  (townlt  WOMo  Oounly  ^BNA  DookoC 


PraWr  rvnoDKCr  oaf: 
At  Brooctofoy  Avonuo  tOKtondod|« 
At  Spnioo  Hood.. 


rucmr  nwr  cim  wwmwio  wwi  oonvwr 
nky 

wva^n  fvu  Biwv  vnorMnv  nvwi  oonvnm- 
ty 

Ctark'a  OMtoa,  Town  Ofloaa,  Nortport  Mama. 


(FEMA 


At 
Al 

Alt 


oraunl 
*Bawa- 

konm 

laat 

(NQVD» 


•447 

•447 

•436 
•465 

•436 

•436 

•537 


•10 
•19 


•10 
•22 


•11 
•16 


•10 
•15 


•12 
•19 


•12 
•14 

•13 
•23 

•11 

•22 


•275 

•278 
•278 
•262 


•19 
•26 

•205 

•205 


•300 
'326 

•311 


/  V«l.  BOw  No.  3e  /  WMKjf,  Fefarauy  15.  IMOt  /  iUOb*  taA  BflgukiiMt 


Imi  iBsbwi  of  Vw  nowv 


OMm.  aury.  IfWw. 


tllMl 


around 

•Bnki 

iM 

(NOVO) 


•owe*  0(1 


'UT 


*1f 
•11 


1« 


•It 

•14 

•1» 

•18 

•14 

*» 

•1» 
•23 

•ia 

•i» 


•n 
•2a 

•ti 

10 

•11 


•i« 
•a« 


•811 


BOlft0ftfl(l0VNl|b  Cmw  OMRty 


OoilMl  Mb*  7000) 
UpiMMi  M*  of  North  Brook  >»Mluwy  CuMrl. 


AT  oonOuonoo  wMh  Pyo  ind  Iflto  I 


Al  WM  flWQM^  wovn  Pyo  I 

MfW( 

r  W  taai  i«akwm  ol  U.ft  RDuii  t 
fflowaunfpofi  Tunpft*)  and  M  ooofluMio*  of 

SonovBPOst 


T9Mn  Ctartt'o  OMco,  Topoiold 


AlxMi  880  tool  downoMon  of  Om  Noi  y- 
lotOmNal 


WoodOumtDntK 
AtauiiiaaiMt 

1.0  M 


kilMt 


vound. 

•onki 
(NQVD) 


•41 

•114 


•41 
•41 


•M 

•41 

•8* 
•83 

•S3 

•84 

•48 

•a» 

•40 

•44 
•44 
•73 

•44 

•84 

•4* 


Sourooofl 


Hon  in 

fool 

(NQVtn 


About  1.» 

Grow  WbiQ  RIvof . 
Abom  11.4  mNM 
Craw  Mny  Mmf. 


(oMyV  Craw  VMio  County  fPOiA 

»n 


ol  conHuonoa  o( 


Ctl^Mr  Mf***  tata:  Mono  I 

lAMT  \uippti  iMkm  Along  thoralno... 


(FEMA  OeolMt  New  88M). 


Own.. 


o<  NoniMfool  Pipw  Conpo^^ 


«  81* 

■Bd  Zoning  AdmWMoilen  OWlo>.CoMn»Cou«- 
hauM,  4«i  C  Liurarr 


CbwMy 
(RMA 


iitk8aan 


Apprag*naMy  800  tool  bilMr  •)•  cay  ol  Md- 

ntTniitro  ■■■■■**™  ■■y**  m™*"             ,,  „, ,, 

At  8w  C%  of  Wkwitmueea  wamm  umiiiiti 

MM 

Al  ttwCNy  o«  WhmMMioca  notttam  eofporata 

ImM .  . 

•821 

•884 
•810 


3,200  taat  ttmtt*  •«»  Cay  ol 
Mfvwnuooo  northwn  ooipOMlo  lHiWu««— «..■ 

lipo  ofo  omSiMo  fof  fovlow  ol  ttw  HuniboMI 
County     CourtfiouM, 
MOqo  ond  4ih 


BrMfowilw  (lownK  Qroflofi  County 


Oowntooom  iido  ot  Chib  PonO* 
CtA  Am«  EMka  ihoralna  (rNUB 


ffOr  owpooson  01  mo  lown  noi^ 

»'  -    ■       ^k^^^a^K      *■  -  III    ■■■■-*-'-- 


#Oap«« 

miaai 


•ijse 

•1.188 
*t.1B3 
•1.187 

•xwr 

1.880 
1J80 


1.187 

.•r.WT 

1.188 
•XW» 
1.181 
H181 
1»18» 
1J80 
•T.*«8 


•4.287 
•4)278 

•4.279 


•4M. 
*483 


*82« 


•534 
•534 
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*auroa  o(  flaadkn  and 


Caunly 
(FEMA  OeckM  No.  8887) 

9o<tmg§n  nam: 

At  downatream  cofpocata  Imlti _.„ » 

ApproxknalMy  .6  mHa  upttraam  d  eonfluanoa 
wWi  Waat  Bnnch  Souhagan  m«ar 

Hopo  ovoMMo  fof  bwpoctlon  ot  Iho  Town 
Qwk't  Offico,  Town  Hall.  New  Ipowich,  New 


Nowinoncot  ftowR),  RoolrinQhOM  County  (FEMA 
Oocbot  No.  0091) 

L$aifir9y  Rivw: 
At  the  MaccoHon  Dam 


Al  the  upetreem  oorporate  MnWts ». 

Gmat  Btr-  Entire  length  wttNn  cofwnunHy  (tfong 
eestem  corporate  Kmrts) „..„«„..„....»„. 

Mope  avoNablo  for  Inepoctlon  at  9ie  Selecl- 
man'a  OHioa.  Town  Htf,  Main  Staal.  Nawnar- 
ket.  Maw  Hampthlra. 

Oaalpaa  (leaniL  Carroa  Ooinly  (FDM  Oedm 
Noi  7800) 

At  tha  oontkianea  wKh  laka  Oacktaa 

Appraidinataly  .62  mla  upalraam  of  oorporaM 


tor  InapacMon  at  ttia  Soiact- 
'«  OMoib  Town  Hon.  Oaaipaa.  Naw  Han^ 


iOauMr<PEIM 
887) 


Ofttf  Pont  EnHra  ahofaina 
lsk0  S(irN|oaar  cnara  anovadna 
rmatarDoUc 
At 


ApproadmaMly  100  Mat  dwnaaaam  of  Nulling 

Road- 

IMnmtfd  Tribulmylo  rntk  »onb 

Al  eonfluanoa  wllh  Trask  Brook 

ApproxiraaMy  75  Mai  duwiwliaain  ol  Soax 
Path  Road  — ■■ , 


StjgirRivtr 
At 

Apptwimatety    275   Mai   ivatraam  ol  SMa 
RouM  11 


fOf  napaatlan  at  0ia  Town 
Offioa  BdUng.  Sunapaa.  Naw  Hanpat*a. 

"OKOueiu  ^lowvq^  Cofffon  vounfy  ^rcMA 

Bnnc/iRlmr 
Upalraam  ol  IMon  Miadeai  Owl 

Approdmataly    175   Mat   upalrwm   of  StaM 

RouM  18 _ 

/*a>*iei»^jteEnl»aitiowlliia1WpounanMi<l_ 
flwMau  LMa:  Enttw  HioMllBa  — Wa  ammuUti—. 
Stump  Pont  EAi>a  HioMllna  wawncamaaaa^ 
OnM  £a«r  tafte  Entira 


lor   Mapacdon   at  8w  Town 
CMrti't  Offica.  RoiM  109.  Sanbann«a.  Naw 


(loam),  Oraflan  OaaMir  <FEIM 
Oockal  No.  •984) 


m  9m  Tawn 
Omea  BulMlng.  Woodstock.  Naw  Hampataka. 


MEW  JERSEY 


■lafcaiawi  (leamaMp),  Wanan  County  <FEMA 


PmjIntKtt 
Oownalraam  cofpofaM  lmlM.~. 
Al  upaaaam  akM  of  VM  Hoad- 


fOapOt 
In  Mat 
abova 

ground. 

'EMva- 

Vonin 

Mat 

(NGVD) 


•829 
•934 


•30 
•33 


•414 
•432 


•1.129 
•1.095 

•923 

•953 

*939 

•880 

•912 

1.014 


•499 

•811 
•481 
•S7S 
•888 

•575 


•775 


•ail 

•3M 


Sourca  ot  floodtag  and  tocalon 


At 

At  upitream  corporate  lnMa...*.„..„„..»...».__„.. . 
Cmfl$Omk: 
At  conflaence  wtth  the  Ottawopa  N)var»....._».... . 

Juet  downstream  of  U.S.  Route  IX 

rwwDie  fOf  napocoon  ai  vie  lONnanp 
Cterk't  Offioa,  Municipal  Complex.  Ma.nsfield. 


NewfMd  (borouQdX  Olouoaolar  County  iFEHA 
Dockol  No.  TOGO) 

Burnt  km  Branch: 
At  the  downstreem  County  boundary 

Approximately  .3  mile  upatrewn  of  OONRAL— . 

Inapoctton  at  the  BorouQh 

MurvcipW    BUUnQ. 


ciorfc  a    Ofnoe,    Newneid 


coniefDn  ftowni^ 


County  (FEMA 


NoUhBmtch  nmetron  Owtk 

Oownalraam  oorporaM  *"»**?  , , , 

Upalraam  oorporaM  fc"*r* 
CSwiiMio  n^tr  Tribulmy  17: 

Confluanoa  wilt)  Caniatw  Rivar 

^fifmirm^  0.52  m»»  vpatraam  ol 
RouM  432 


CaaKMo  Mar  Mxdwy  2» 

Confluanoa  wRh  CanMao  RMr  Ttlwlwy  25 

ApproxknaMly  0.91  mto  upakaam  of  confluanoa 

with  Quislao  RIvar  Titxilwy  25 

CaniiMo  Awv  Titulary  23: 
At  conlManea  wRh  CaniaMo  Rivar  Trfeulaiy  a4_ 
Approxknataty  11  mkas  upalraam  of  IM  oonflu- 

anca  with  Canislao  Rivar  Tributary  24 

Cantteo  f»m  Trtbutmy  24: 
Approidmalaly  70  Mat  downalraam  ol 
an— North  Jaapar  Road 


Approxknataly  1.4  mlaa  upalraam  of  confluanoa 

of  CanisMo  RIvar  Trtwtary  23 

CaniMao  f*m  Tributmr2S: 


Mr  Road 

At  oonflaanoa  of  CartaMo  RhMr  TrMuMrMa  22 
■nd24_ 

HMpa  aaaaafcia  tar  aituBaaw  al  8m  Toam  HM, 
Camaron  MHM.  Naw  York. 

MMrm  CAROUNA 

BurfM  Caunty  (unlnearporalad  araaa)  (FOM 

Hemtniamk: 
About  750  Mat  downakaMri  of  Brywit  Road 

I  w  nyRsn  oowviwn  fieMHy». 

Just  downetreem  of  Mountain  View  Road \ 

Juat  upatiiaw  of  Mauwiaiw  MIew  Rood 

JuM  ivaboamof  U&  Route  70 

Aouvw^/  C^aoiftr 

About  325  Mat  i^Mkaam  of  Ci«)a  HIckary  Road . 
MtuMMnt/ CvWOfc' 

About  3.700  Mat  doanalraam  el  Parti  Srtdga 

olPa 


Juat  upalreem  of  Pavfc  flddoe— 
About  1.66  fflilea  •vabeom  of  folB  Rood- 
rwnfy  Folic 
At  the  county  boundary.. 

Jutt  ups^am  of  dam.. 


About  4.200  feet  upatream  of  dam 

SAwrOMt 

About  144  mlaa  downalraam  of  Conlay  Rood. 

Abeirt  2,200  foat  downaboam  of  Coniay  Rood- 
C4MU0W  fMia^ 


#Oapih 
kiMai 


ground. 
'EMva- 
tkmln 
Mat 
(NGVD) 


•13 

•14 


•13 
•17 


•88 
•94 


•t.439 
•1.504 

•1.042 

•1.828 

•1.248 

•1.703 

•1.319 

•1.737 

•1.248 

•U41 

•1,0S2 
•1.2a 


•1.009 
•1.18S 
•1,137 
•1,148 
•1.188 
•1.288 

•838 
•874 

1.809 
*1«1 
1.085 

•1.081 

•928 

•962 


•1.038 
•14)46 


Soma  Of 


About  24480  «aai  < 
Alpine  Rood— 


Offtce.  Numen  Reeowoee 'Comar, 
Morgantoa  North  Carolina. 


(FEMA  Oeatot  No.  7000) 

Lumtrnmim: 
At  Stat*  hnntey 

•81 

About  144  mlaa  upalraam  of  U&  RauM  74 
fwmxmtmw  IPMBT 
^>  StalT  Imiindary 

•86 

'28 

Jualdownalraam'af  lakaWaocanaw      . 

42 

lof  Irwpectlon  at  the  Soil  Con- 
eervotkM  Service  Offioe,  112  M.  SmiOt  SfreeC 
WhMevHIe,  NorOi  Carolna, 


OartAMr 
Afeoul48eMal 

rtmor^f  Greek 


RoadToa. 
oflM- 


oa  mfla  daanabaam  at  3laM  Noad  14  _ 
About  2JD00  Mat  downakaam  ol  SUM  Road  M. 

UMaaiiii  lyOat 

Al  *"*^'*^ 


About  1.700  Mat 

Road«.  I....— .■ 


of  CanMr  Qwsli 


AxKrOMt 

AboU  900  Mat  upatream  of  SR  1714... 

AboU  1700  Mai  i4>alraam  of  SR  1714. 
OtyOmk: 

About  Z100  iaat  duanahaaM  ol  I 
am  Railwoy- 


About  380  Mat  v^aitaam  of  Maki  ttaai 

AaatfOaak: 
About  3.200  faal  downakaam  of  U.a  RouM 

311 


About  2.800  Mat  upakaam  ol  U.&  RouM  311 . 
flip  Oaawar  Wantf  Oaalt 

About  3.7  mias  upakaam  of  moMh 

About  4.8  miaa  t^akaam  ol  oioudi 

IXH*  Saftar  Mtoitf  Owafc 

About  2.0  mBaa  upakaam  of  mooti .  ,   ,. 

Alxwl  Z4  mlaa  upakaam  ol  mouti 

T^MWaaofM  Cfaatr 

Juat  upakaam  ol  SR  2423 

Abou  1X)89  Iaat  MpaMam  af  OS.  I 


waaee  voumy  lurancorporvieQ  i 

Deckai  Ma  7900) 


a)(FEiM 


About  2.16  iMaa  downakaam  ol  StaM 
115 


About  1.600  Mat  upaka«n  of  StaM  Road  1143. 
lapa  avriMia  far  aMptaaan  at  9m  Caway 
Plannar'^a  OWoa^  County 
110 


YtdUnmim: 
About  3.188  Mai 
Sandybany  Graak 


af  oaanai  boundary 
VttpOmk: 
Juat  upakaam  ol  Battknora  Road 

Craak 


Soum  Otap  Qmtt 
Juat  upMaaai  of 
Juat  downakawn  of  OH 

SarM^^ar?)^  Oaaar 
About  1.680  Mai  danaakaaw  ol 
ofSR  1331 


HoaddT- 


About  1.800  Mat 


afCaroaaa 


#Dapdi 

k)Mat 


TMva- 

konki 

Mat 

(NGVD) 


•1.032 
1j0S3 


•907 


•SS2 
•857 

•887 

•S71 

•568 

•578 


•828 
•167 


•887 

•864 
•683 

•003 
*•« 

•787 


•733 
•740 


•740 
•742 


*948 
•811 
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Sown  of  iDeAig  wd  toorton 

«OMk 

IRIM 

«ba«a 
aonto 

tM 
(NOVO) 

Jmi  aB«i'*>fii  el  ifidDMd  mvcu*  titoui 
1 JOO  tat  i«iMMi  ol  0*eana  SVmO 

*982 

JmI  i«Mmm  01  rtondPBod  Mueiuw  (*oui 

1 JSO  lOM  laMNMI  of  CMotao  a>MO 

'•70 

ihMi  i>iiiiMiMii  of  fin  i9i> 

•1025 

MOM1 1.480  iMt  i«oHmi  oI  an  1311 

nfinii  11  in  ii<i  umiwii  ut  in  <¥<< 

•«»1 
*997 

llMHir-o  CMmi  Cwnly  OMm  BUUng.  Vad. 

ONO 

OecM  Nol  tMT) 

CMvMwr 
»t  tu    iii»nn  oMMy  bouFrivy _._... 

*80S 

tt  m— ■■!  mtmmf  tnmilami                       

*808 

Hottltlff  AMiT 

H  nmV) 

*8a8 

AtaM  ais  ■«■•  i«a*Mm  ol  CSX  raftoad 

SUnd^Omk: 

AllHQVlh       

•888 

*881 

"  n  1*  1  ■    rmr't  "rrfift 

•701 

Snomfimc 

•708 

,hm  i(i*nvn  of  SMt  (vm*  ^ 

•719 

AlcandMnoaof  ShaipcFok...    

About  2100  tm  ivaftom  ol  SMo  Houli  960  — 

B«nMr^    one*.    SS5    EM    SOM    SMM. 

AV«n*.CMa 

ffttonOmtc 

•628 
•833 

•602 

About  2850  <MI  K«M«n  d  CSX  >«kaad 
Oo«on.(Ma 

•708 

PAoncTMin' 

•wM   al   Mo   MorMoni   !■««■«   latondB 
imiA  OoeM  NOl  TWO) 
TtntpagStmm: 
Mmt  i^a^matn  d  R^rh  Rowt    

•8 

About  100  im  downrtnow  ol  MM  Co«t 

•10 

"i|f    ■! 

•29 

Aw»o«lmolrt»    ZOOO  IMI   mobowil   ol  WMM 

•90 

■»■  MM>  RlMd  anri  4*  fliMi 

f1 

JUM  i^wovn  ol  WMt  CoaM  H^Mwy 

§y 

4ja>5bai9ar 
LocaM  ■ppradmaW)  5X«0  tool  touth  ol  into- 
lacaonol  WHacallghaat  md  WoW  Coaot 
H^^May.                        .   _      . 

•8 

PMIpptmSm: 
At  ihoraina  locaMd  ipi)iBiilmalil»  4.100  noiti- 
— *  o>  croo^ia  ol  Woot  Coa<  ll»— »  id 

f)w<  Rnqii*  9»i«n 

•9 

Al  «wr«ina  tocaM  900  laM  norti  ol  etooM^ 
oMWnt  CoaM  llgH»a>   wd  S«i  Roqua 

•10 

At  Mmkw  localKl  1.200  !■«  louttwaot  ol 

•7 

Al^otalna  tacaM  at  UnatAcbugao  800  IM 
northiwil  ol  WMt  Coait  HtglMay —  — 

At  Mioralno  loMad  at  Unif  Ttntpag  vpni- 
mmtt,J.M)0  louttiaaw  e<  oonltuanoa  ol  T»v 

•12 

•7 

At  thonfkm  loMad  wroiiiln>alil>  2.300  IM 

■oudwiM   ol   PuMlon   Tinapao   860   taat 

nortiuM  ol  Boach  Road 

At  MHMno  localad  790  taat  aM  ol  M«mo- 
lon  ol  HWdi  Vlav  Road  tnd  BoacD  Road 

•10 
•7 

At  tlnralna  looaMd  ipprBiiwaWt  3.000 
SOUVt  of  MtVMCttOfI  of  Boocn   Roso 


Al  »un8»a  locaHd  IJOO  IM  nortt  ol 

•adon  ol  Kobtar  Road  and 
Al  tfionana  looMU  i8>iui*Mil|  1.400 

OM  800  IM  fwrft  ol  PwiHn  Aglngw — 
litpa  aurihMa  lor  i««la«t  at  t«  OlBea  ol 
QoKamer.  CMM  Ml.  Salpan.  MP. 


(mu  Oeabai  Ma.  7888) 


About  700  iMt  downotraam  ol  oonauanoa  ol 

Ok  Iwni 

About  1.3  nla*  ii^aaaam  ol  oonauanoa  ol 

SMTWTTV  tiilfltfl 

CbrSMn«r 

*f"m*>                               

At  oonauanoa  ol  Oaitla  Branch  

Umamncti: 

Al  fqn^ffnna  aMh  Da  Sa^flip 

About  1 J  n^tm  upMraani  ol  Raccoon  Road 

Om^tawnett 

AliHW^l                                  

Af«4  ^>^wi^a«^|  ^  Sw*  Hgl^n>  14 

BtlBnnett 

Atmou*!                                            

Jiflt  downMrMMTi  of  Brvtoh  Vlow  Di4v9« 
PoimOmk: 

JuM  ivabaam  ol  Stala  Routa  200  Dam- 

Juat  dMnabaam  d  Slata  Higliway  127.. 
^MMD  OMI  r/AMtor  Ma  1: 

At  oonauMcawMi  Potato  Craak 


About  0.74  nUa  upabaam  ol  Stala  Roula  280- 
Whitt  Otk  Cfwtk: 
At  mouVl 


Ol  Slata  HHitiway  345- 
TtmemOmt 

Juat  upabaain  ol  Marion  Da»n....  

JutI  downatTMvn  ol  WitafBtata  96  -»—« 
UOtt  TtnK&K  Cf9t/t 

At  mouth 


RtyKW  Bnncft 
At  fflOUV) 


.MOt  downMiaam  ol  Intaralala  96  on  vamp- 
jlMk>OMt 

Juat  i^abaam  ol  Jadi*  Oaak  Dan 

ol  Stal*  HiitfMay  76 


Vof  iMpocMofi  M  vto  Cowity 

CowtwuM.  Maw*ig.  SOU0I  Catolkia. 


I  County  ( 
(FIMA  OodM  No.  7888) 

Al  cowdy  boundvy 

JM  dowbaaiii  ol  SMa  Road  19— 

At  mou8l . 


Ol  rVQBl  nooa~ 

mtekOntk 
Juat  maaaarii  ol  Slata  Road  133- 
JM  doi»na*aa»ii  ol  Stale  Road  50- 

At  '■mO' 


Juat  dowtaMam  Ol  OW 189  Own . 
Juat  i«aaaam  ol  Old  Ml  Dam . 
About  0.89  mla  upakaam  ol  Slata  Road  788- 
SMTOMt 
About  1200  laal  i^abaam  ol  moutti- 
iolSM«aRoad13- 


CaiaMy 


Oockal  Ma.  7088) 


afaaaXPEMA 


At  mouti 


fOMt 

IniM 


QTOUnd. 

*BaM- 

aonbi 

IM 

(NQVOI 


•10 

•7 

•13 


•81 


•81 
•87 

•87 

•119 

•87 
•141 

•88 

•130 

•79 
•88 

•78 
•79 

•77 
•108 

•81 
108 

•82 

•100 

•92 

•110 

•80 
•87 


•121 
•167 

•78 
•80 

•103 
•148 

•103 
•131 
•138 
•188 

•81 
•148 


•836 

•841 


Souraa  ol  Boodhw  taid  looalon 


At  mourn 


olMacAfVwRoad. 


Al  doamsbain  county  boundi^- 
At  oonauanoa  ol  Utlta  flfctaf 


At  nnuOi- 


About^i4 
taotafOMt 

At  (llouVl— .« 


nouta33. 


juta  ooMmOTaam  oi  uiay  laooa  noao.. 
At  mouOi 


About  0.86  mla  i^abaam  ol  mouOi- 
ra>*r  awicit: 
At  mouV< 


Juat  dONnabaam  ol  ftiaadoaMaw  Road- 


at  tt«a  County 


Courlhouaa.  Maty^Ma,  Ti 


OWan  County  (anbiioipotMdaraaa)  (PEMA 

Juat  upobaam  ol  DnM  MoConnal  Road 

Abou  ^0  Hflaa  i^abaam  ol  Ptana  Station 


TEXAS 


County 

<PEMA  Dacfcat  Ma.  8881) 
Pit  of  tfciitn 
Approilmalily  2.000  laal  aouOi  ol  northam  oor- 
pofata  Imita  atony  Paito  Doidaytad       .—.... 
At  Troplcil  Ortwa. 


At  Corenado  Di*«a 

JM  mm  01  QuN  BoutaMfd  batwaan  MngHMi 

isvaai  ano  wrenno  ovaai — 

At  Haa*  Ort*a 


1.300 


Di*m.. 


At  OuN  Boulavafd  batMaan  Ailaa  (Mm  and 
Caprtcom  Mva. 


300  tn 

naar  aouttwrt  cofponta  Imita— .———.— — 
Eail  ol  GuN  Boutavad  naar  Hiiaacha  Sbaal 


At  QuN  Boulavwd  balwaan  ConatalaBon  Ortva 


EnttPO  riiofolno^ 


VERMONT 


(leam)b 


County  (PEMA 

1) 


Connactcul  nmr 
At  ma  doiMwirat 
At  iha  upabaam  covpotata  Imita. 


Bfadlafd  (loaaii^ 


County  (PEMA 
•1) 


OoftntcHcut  fw¥tf: 
At 
At 

At  Smith  Hydroalactilc  Stabcn  Dam- 
Ati 


Cicrk't  OMoo,  Town  ond 
lord.  VonnonL 


■I    tW    TOMI 

VSigaOfRoai,  Brad- 


Oranga  Caunty  (PEMA 
IL8881) 


At  8nMh  HyikoolocWc  Own .. 
AtVwuptbaam 
Og»nac«Bur 


*Dap8i 
In  tool 


OtOWw 

'EMM- 

aonki 

IM 
(NOVO) 


•838 

•840 

•819 
•817 

•817 
•84S 

•816 
•874 

•848 
•8«2 

•820 

•845 


•316 
•349 


•6 
•7 
•7 

•7 
•7 

•8 

•8 

•11 

•11 

•11 
•13 


•888 

•897 


•411 
•414 


•621 


•464 

•474 


•414 
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Ol  Soodbig  and  tooatton 


U.&  Routo  5 

lapa  iurtiMi  lor  btapaCBen  at  Ow  To«n 
OMa  Oaiea.  Toan  and  VMaoa  OMeaa. 

lord.  Vanaont 


Btun»«lck  (toam),  Emoi  County  (PEMA 
Docfcat  No.  817$) 

Connectleul  fVnr 


at  Iha  boma  ol 
Iha  Cttairman  ol  the  Boani  ot  SalacbMM.  Roear 
Case.  R.F.O.  2.  Box  118,  Guildhall,  Vanncnl 


I  County 


Approidinalely  380  laal  downstream  ol  domt- 
tirean  owpaata  fcnlta— 


At  upstretm  roipoiata  imita. 

Connectcul  Rvar 
At  (Xwnitream  catfionM  ImNa . 
At  upsti  30111  oorponta  ImHi 


R  0.  2.  Dummartlon.  VanrwnL 

FaMaa  (loam),  Oran»aCa«i(y  (FOIA  Oeekat 
Naiaors) 

Connecticut  Rrnr 

At  Falrie»-Thetfort  To«»n  Una..- 

At  Bradfofd-Fairtaa  To«<u  tna 


I  al  ••  Taan  IM. 
Favlea,  Vaaneot 

Ouadhaa  (town),  Eaaoi  County  (PCMA  Oockat 


ConnectiaM  ftt^ir 
Appronmataly  800   iaat   donmsOoam  ol   tha 

downatraam  corporate  limlls — — 

At  tna  matraam  ooqnrata  InMa. 


HfD.  t  GuVdhal.  Vaimont 


at  fia  TOvn  Hal. 


Lamtngton  (tomn),  Eaaan  County  (PEMA 

Conntctlajl  niutr. 
At 


At  upstream  corporate  imita. 

Mapa  a»a8able  for  Inapaetlon  at  tha  resldenor 
.     d  Iha  Chairman  of  Planning  Coramiasian.  RjR 
1,  Box  162.  Canaan.  Vemunt 


Ryegata  (loam),  Cata*ii8a  County  (PEMA 


OofWiocticiit  ^vtr 


At  upalraem  corpnmM  imam            

Approdmataly  3  rnUt  upsbaam  d  Pcma 
way)  Cointy  Routa  90  bhdga..-. 

«*>- 

Sctmant*. 
At  oonfluame  wrib  IM«>  flki^ _ 

At  lipura^m  ocrpcrfla  Inilta 

Quarry  ftoaaaneti: 
Al  oanftiaiaa  wOh  «!■«•  I«i>r          

AppraidmaMly  270  taat  upabaam  ol  OuMiy 
Roftd — „...__„;„ ^„™„....^  ™_„™. 

ONoa.  Ryegala.  Vannonl 


at  tie  Town 


TiMtford  (town),  Ofanga  County  (FEIU  Ooam 
Nacno 

ComucHan  Ri¥tr 
Onwiiiliaaia  isoiporata  iaata .— .. — — .. 


lOMh 
inIM 


■wund. 
*Elava- 
aoabi 
teal 
(NSVD) 


•414 


•873 


•299 
•394 

•238 
*«4 


•407 
•411 


•852 


•997 
•1X>12 


•429 
•433 

•688 

•742 

•728 
•759 

•732 

•752 


•398 


SouRta  of  lootfrnaad 


Upstream  ootporata  hnita.. 


uow  sotao^  TUMlofd.  VannonL 


at  Bia  Town 


Weal  Windaar  (toaog, 


County  (PEMA 


urn  Brook: 
Downstream  oorporaW  Imita 
Upstream  corporate  Inlta 

tor 


at  Ow  Town 
Ciorti  s  Offtco,  BPMvnoMNo,  vonvionl. 


WESTVnOINIA 


AkrtgM  (town).  Praaten  OaMly 


Crwaf  AM«r 
Approximatoly  1,500  lael  downstream  ol  State 
Route  26 


Approximalely  1.800  ieet  upstreem  ol  Bndge 

and  Dam  tor  AftrigM  Poaar  Rant 

Maps  avalabto  for  bwpectlan  al  dw  Communis 
Building.  Bishop  Avenue,  Att)righ(.  Wcu  Virginia. 


(town), 


Ohiomitr 

At  approximalely  S  mie  aoottiwesl  along  State 
Route  2  Irom  Ita  intersection  with  EowiMd 
Street _ 

w  oppfowwow^  QvO  ioM  nonnottM  00^0  stow 
Route  2  Irom  its  intersection  with  Sun  Street... 

Mapa  aMtaMa  for  MapacMon  at  fta  Toaa  Hal. 
218  Main  Street.  Beknont,  WM  Wginta. 


Plaaaanta  County  (unlncorpoialad 
(PEMA  Docket  Na  8891) 

Ohiofftvar 

At  Ow  con»uence  ol  BuN  Creek 

At  the  cortfluence  ol  Sens  Run 

Ukidia  Island  Creek: 


At  the  confluence  with  ttte  Ohk>  River.. 
Al  the  County  boundary -.... 


al  ttte  Caue% 
OsA'a  OMoa.  Plsaianti  County  Courtheuaa. 

81  Maiya.  WM  Wrginta. 


St  Mary-a  (City),  PIsaaanti  County  (FEMA 
0«chai«a.888t) 

CMo  Arar 
Aporoximately  650  feet  soklhwest  akx\g  State 
Route  2  from  ita  intersection  wdh  Bridga 

At  arririMimataly  60  teal  souMwisst  Meng  State 
Route  2  from  ita  Intarsectiea  wMi  South  Brad- 

DeM 

AtiOcOa  lalmd  Omak 

At  apprwamataly  125  laal  doamsliaani  ol  CSX 


At  spptBiLimatalif  2.000  feel  «Mroom  ol  Stale 
Routo  2 


Mapa  urilalili  far  bwpartoa  at  the  Towa  HA 
416  2nd  Street.  St  Mary's.  Wsat  Virginia 


#Dap8l 
talM 


baabi 

laal 

(MGMJ) 


•407 


•617 
•649 


•1^24 


•623 
•624 


•620 


•«a8 

•841 


*625 
•627 

•636 

•626 


The  base  (100-year)  flood  elevations 
are  finalized  in  the  communities  luted 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 


Proposed  Base  (100-YIear)  Fuxx) 
Elevations 


SoMoa  ol  aaodag  and  tacafea 

in  Mat 

8aa*i 

teal 

(N6VDI 

MAME 

wtt  HofDOf  (lowfi)y  HOMOok  County  (FEMA 
Ooefeat  Na  8874) 

EaatentBay: 

*iM«a^«Mp« 

14 

Al  P»4uv  PM.^ 

•80 

Ahrdisurnail  Aiatai««ia«a 

•11 

Att>MrPDirt 

•tg 

At  dnat  I4afri            

•83 

OrrerOMs 

AtOlter«>aili  

•12 

Aint^nnM 

*«4 

Lamport  Com: 

M  St*ionn«  Hmmtl  IV^  ^il^n^^d 

•12 

Al  TNvKlw  Hole      

•44 

WastamBar 
At  State  ftoutea  102  and  198 

•11 

AlNB^Pnm 

•14 

iMounf  CtoatAto)a«arAtls«MPOinl-   _ 

•M 

Maina. 

No.  8841) 

Uarrwnack  Rivar. 

^^TtVtam  Mt  nf  Iht  Paatimhtl  Pa" 

*98 

Approximately  3.2  alaa  upabaam  ol  Pawkckat 

n«m           

•104 

atacllAMfc 
Upstream  ikto  ol  Boston  and  Main  fWboad 

•too 

Appronmately  0.8  taBa  uliaai  ol  Utasltad 
StmH 

•It2 

SaavarSnaait 

Al  the  eonluanoe  w«<  Ow  Memmack  River 

Approamately  1.050  teat  i«s»aan  al  Vatawna 

ol  Foreign  Wars  Highway - 

•70 
•71 

ConcorafVmr 

tlpTt»<W"'  t'tle  0*  ""•'""SC*  ^"TTt . 

•69 

Route  4(H  Fast 

•104 

Rhiar  Ueadom  Brook 
Approximately  350  taal  dawsabaaw  al  taw- 

•74 

Approxinwtely  200  teet  upatrsam  ol  EM  Indua- 

thtH  Aunnffe 

'109 

li^ar^irtat  Brook 
Approximately   50   toot  KWbeam   ol   BMertca 

Street 

A|i|iiii.iiiiata||i   1.000  tM  upibaara  oi  Hals 

Street     _ 

Trul  Brook  Tributary: 
Approximalely  0.7  mite  downsbesm  ol  Phoenta 

Avenue  _  .  -     

•104 
•127 

•IM 

Approxinwtely  250  teet  upebeem  ol  Boeton  and 
Mane  RiMlrood                                      

•130 

Mapa  avillabia  for  bwpacBen  at  the  BuiUkig 
hwpaoMr'd  OSoa.  CMy  Hal.  375  11  ii  iinaali 
Sbeat  Lows!.  Maitschueetts. 

Issued:  Februai^  7, 1991. 

CM.  "Bud"  Schauerte, 

Administrator,  FcderaJ  Insurance 
Administration. 

[FR  Doc  81-3611  Filed  2-14-41;  6:45  mx] 
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FEDERAL  COMMUNICATIONS 


47CFRPart15 

Reelricted  FreQuency  Bende  for 
uceneea  iiaiNiiNiieis 

AOmcv:  Federal  Communications 

Commiuion. 

action:  Final  rule:  technical 

amendment 


;  This  technical  amendment  is 
being  made  to  correct  an  error 
concerning  restricted  bands  of  operation 
that  has  been  identified  by  the  Agency 
in  the  Code  of  Federal  Regulations. 
imcnVE  DATi:  February  15, 1991. 
RM  RNITMCR  INPOmiATK>N  CONTACT: 
John  A.  Reed,  Office  of  Engineering  and 
Technology  (202)  65^-7313. 
SUPPlCMOfTAIIY  INFOraiATKMiC 

List  of  Subjects  in  47  CFR  Part  15 

Radio. 

Part  15  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

AudMvity:  Sees.  4.  302.  303.  304.  and  307  of 
the  Conununications  Act  of  1934.  at 
amended,  47  U.S.C  154,  302,  303,  304.  and  307. 

2.  In  the  table  following  paragraph  (a) 
of  S  15.205.  Restricted  bands  of 
operation,  2438.5-2500  printed  in  the 
third  column,  second  line  is  revised  to 
read  2483.5-2S0O. 

Federal  Communicationa  Commission 

Doona  R.  Saaicy, 

Secretary. 

[FR  Doc  91-3660  Filed  2-14-91:  6:45  am] 
icooctna-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Part  1501  and  1516 
(Fm.-3M2-1] 

AcquWtion  Reguletlona:  Unauthorized 
ConMnitiiienli,  Ratification  and 
Adminlab  alive  ChanQea 

AOCNCV:  Environmental  Protection 
Agency. 

ACTKHC  Final  rule;  technical 
amendment. 


I  This  document  amends  the 
Code  of  Federal  Regulations  due  to 
amendatory  language  errors  in  two 
earlier  rules.  The  two  final  rules  were 
pubUshed  in  the  Federal  Register  on 


May  2, 1990  at  (55  FR  18340)  and  June  18. 
1990  at  (55  FR  24578). 
imcnvi  DATt:  February  15. 1991. 
PON  PURTHOi  mramiATKM  contact: 

Paul  Schaffer  at  (202)  382-5032. 

48  CFR  parts  1501  and  1516  are 
amended  as  follows: 

1.  The  authority  citation  for  parts  1501 
and  1516  continue  to  read  as  follows: 

AudMxity:  Sec  20S(c),  63  StaL  39a  as 
amended.  40  U.S.C  486(c). 

PART  1501-{AMENOED] 

2.  Subpart  1501.6  is  amended  by 
removing  581501.670-1. 1501.670-2, 
1501.670-3. 1501.670-4. 1501.670-5. 
1501.670-6.  and  1501.670-7. 

PART  1516— (AMENDED] 

91518.404-278   [Amandad] 

3.  In  section  1516.404-276{a)  remove 
HCA  and  replace  with  RAD. 

Dated:  December  21, 199a 
John  C  ChamberUn, 
Director,  Office  of  Administration. 
[FR  Doc  91-2606  Filed  2-14-91;  8:45  am] 

BNJJNQ  COOC  SSSO-SS-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Higtiway  Traffic  Safety 
Adminiatration 

49  CFR  Part  571 

[Dockat  Na  90-10;  Notica  2] 

RtN  2127-AD36 

Federal  Motor  Vatilcie  Safety  Standard 
Pneumatic  TIrea— Bead  Uneeating  Tire 
Dimenaiona 

AOCNCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule. 

summary:  This  notice  takes  final  action 
on  a  petition  by  the  Rubber 
Manufacturers  Association  to  amend 
Standard  No.  109,  New  Pneumatic 
Tires — Passenger  Cars,  to  permit  the 
testing  of  17  and  18  inch  T-Type 
temporary  spare  tires.  Prior  to  this 
amendment,  the  dimensions  set  forth  in 
the  table  in  Figure  1  for  bead  unseating 
did  not  permit  tires  of  these  sizes. 
DATIS:  Effective  date:  These 
amendments  are  effective  March  18, 
1991. 

Petitions  for  reconsideration:  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  March  18, 1991. 

ADORCSSCS:  Petitions  for 
Reconsideration  of  this  rule  should  refer 
to  Docket  No.  90-10:  Notice  2  and  should 


be  submitted  to  the  following  address: 
Administrator,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street,  SW.,  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  Larry  Cook,  Office  of  Crash 
Avoidance,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW..  Washington.  DC  20590  (202- 
366-4803). 

SUPPLCMtNTARY  INFORMATKHC  Federal 

Motor  Vehicle  Safety  Standard  No.  109. 
New  Pneumatic  Tires,  (49  CFR  571.100) 
contains  performance  requirements  and! 
tests  for  pneumatic  tires  for  passenger 
cars,  including  specifications  for  bead 
unseating  resistance  in  S4.2.2.3  and  S5.2. 
In  preparation  for  the  test,  the  tire  to  be 
tested  must  be  washed,  dried,  and 
infiated  to  an  infiation  pressure 
specified  in  Table  II  of  the  standard. 
Then,  after  mounting  the  wheel  and  tire 
in  a  fixture  described  in  Figure  1  of  the 
standard,  a  load  must  be  applied 
through  a  testing  block  until  the  bead 
unseats  or  the  specified  value  is 
reached. 

A  table  in  Figure  1  specifies 
dimensions  of  the  bead  unseating  fixture 
for  various  wheel  sizes.  Among  the 
dimensions  is  "dimension  A  for  tires 
with  maximum  inflation  pressure." 
"Dimension  A"  is  a  subsection  of  the 
bead  unseating  fixture  fit)m  the  center  of 
the  mounted  wheel  and  tire  combination 
to  the  point  at  which  the  test  anvil 
contacts  the  tire  at  the  beginning  of  the 
bead  unseating  test.  The  point  of  contact 
is  the  maximum  section  width  of  a 
properly  infiated  tire.  The  permissible 
wheel  sizes  are  currently  10  inches  to  17 
inches,  at  one  inch  intervals. 

The  Rubber  Manufacturers 
Association  (RMA)  petitioned  the 
agency  to  amend  the  permissible 
dimensions  in  the  bead  unseating  fixture 
specified  in  the  table  in  Figure  1.  It 
requested  that  in  Figure  1,  the  table 
include  "dimension  A's"  of  10.6  inches 
for  17  inch  tires  and  11.4  inches  for  18 
inch  tires  having  maximum  inflation 
pressure  of  60  lb/ in*.  The  petition  stated 
that  new  "dimension  A's"  were  needed 
for  17  and  18  inch  T-Type  tires  which 
had  been  standardized  by  the  Tire  and 
Rim  Association. 

After  its  initial  review,  the  agency 
granted  the  petition  and  issued  a  notice 
of  proposed  rulemaking  (NPRM)  to 
amend  the  table  in  Figure  1  in  Standard 
No.  109.  (55  FR  24280,  June  15, 1990).  The 
agency  tentatively  concluded  in  the 
proposal  that  the  requested  amendments 
would  permit  the  introduction  of  17  and 
18  inch  T-Type  tires,  for  which  Standard 
No.  109  did  not  contain  provisions.  The 


Federal  Register  /  Vol.  56.  No.  32  /  Friday,  February  15,  1991  /  Rules  and  Regulations 6289 


notice  explained  that  when  the  agency 
initially  amended  the  stsmdard  to  permit 
T-Type  tires,  only  tires  with  diameters 
of  13  inches  to  16  inches  were 
anticipated.  (44  FR  12869,  March  7, 
1977). 

The  notice  continued  that  the  "A 
values"  in  Figiu^  1  were  uniformly 
derived  from  a  formula  which  added  a 
constant  value  of  1.9  inches  after  the 
wheel  size  was  divided  by  two. 
Applying  this  formula  to  the  proposed  17 
and  18  inch  tires  results  in  values  of  10.4 
inches  for  17  inch  wheels  and  10.9 
inches  for  18  inch  wheels.  In  contrast, 
RMA  recommended  values  of  10.6 
inches  and  11.4  inches,  stating  that  these 
larger  values  would  allow  tires  to  be 
tested  without  having  the  test  anvil 
come  into  contact  with  the  rim  during  a 
bead  unseating  test.  The  Jiotice 
proposed  these  larger  values,  which  the 
agency  tentatively  concluded  would 
more  appropriately  test  17  and  18  inch 
T-Type  tires.  The  NPRM  requested 
comments  about  the  need  to  amend  the 
wheel  sizes  in  the  table  in  Figure  1  and 
the  appropriateness  of  the  proposed 
values. 

In  response  to  the  NPRM,  the  agency 
received  comments  fi-om  the  European 
Tyre  and  Rim  Technical  Organisation 
(ETRTO)  and  General  Motors  (GM). 
Both  commenters  supported  the 
proposal's  intent.  No  comment  opposed 
the  proposal.  NHTSA  has  considered 
the  points  by  the  commenters  in 
developing  this  final  rule.  The 
commenter's  significant  points  are 
addressed  below,  along  with  the 
agency's  response  to  those  points. 

Along  with  supporting  the  proposal  to 
add  testing  dimensions  for  17  and  18 
inch  T-Type  tires  to  the  table  in  Figure  1, 
the  commenters  expressed  additional 
thoughts.  ETRTO  requested  amending 
the  table  to  include  additional 
"dimension  A's"  for  18  inch 
conventional  tires  and  19  inch  T-Type 
tires.  GM  suggested  that  the  agency 
amend  Standard  No.  109  by  eliminating 
the  table  in  Figure  1  and  replacing  it 
with  a  uniform  formula  for  calculating 
"dimension  A."  Their  recommended 
formula  would  be  the  distance  between 
the  center  of  the  wheel  to  the  point  of 
maximum  section  width  of  the  inflated 
tire  mounted  in  the  bead  unseating 
fixture  in  Figiu%  1.  GM  believed  that 
specifying  this  formula  instead  of 
specific  numerical  values  for  each  wheel 
diameter  would  eliminate  the  need  to 
amend  the  standard  each  time  a  tire 
with  a  new  wheel  diameter  was 
introduced.  It  suggested  that  a  footnote 
could  be  added  to  Figure  1  stating  that 
manufactivers  could  increase  or 
decrease  the  value  for  "dimension  A"  in 


specified  increments  if  the  bead 
unseating  test  could  not  be  completed 
due  to  testing  difficiilties.  GM  ftirther 
stated  that  to  facilitate  NHTSA's 
enforcement  testing,  the  agency  could 
require  tire  manufacturers  to  provide  the 
value  for  "dimension  A"  used  for  its 
certification  before  conducting  the  bead 
unseating  test. 

Based  on  the  reasons  in  the  NPRM 
and  the  commenters'  general  agreement 
with  the  proposal.  NHTSA  has  decided 
to  amend  the  table  in  Figure  1  of 
Standard  No.  109,  as  proposed. 
Accordingly,  the  table  in  Figure  1  is 
amended  to  include  new  "dimension 
A's"  for  17  and  18  inch  T-Type  tires. 

NHTSA  is  currently  evaluating  the 
merits  of  the  commenters'  additional 
recommendations  about  testing  for  bead 
imseating.  If  the  agency  determines  that 
these  recommendations  are  worthwhile, 
it  will  issue  an  NPRM  initiating  a 
rulemaking. 

Section  103(c)  of  the  Vehicle  Safety 
Act  requires  that  each  order  shall  take 
effect  no  sooner  than  180  days  from  the 
date  the  order  is  issued  unless  "good 
cause"  is  shown  that  an  earlier  effective 
date  is  in  the  public  interest.  Given  that 
this  amendment  facilitates  the 
introduction  of  certain  tires  without 
imposing  additional  requirements  on 
manufacturers  and  that  the  public 
interest  is  served  by  not  delaying  the 
introduction  of  these  alternative  tire 
designs,  the  agency  has  determined  that 
there  is  good  cause  to  have  the 
amendment  become  effective  30  days 
after  publication  of  the  final  rule. 

The  agency  has  determined  that  the 
amendment  is  not  "major"  within  the 
meaning  of  Executive  Order  12291  and  is 
not  "si^iificant"  for  purposes  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures. 
NHTSA  has  evaluated  this  amendment 
and  determined  that  it  will  impose  no 
mandatory  costs  on  manufacturers.  This 
amendment  merely  permits 
manufacturers  to  introduce  T-Type  tires 
of  larger  dimensions.  For  those 
manufacturers,  the  costs  will  be 
minimal.  It  will  not  have  an  impact  on 
the  economy  in  excess  of  $100  million. 
Similarly,  it  will  not  result  in  a  major 
change  in  costs  or  prices  for  consumers, 
individuals  industries,  government,  or 
any  geographic  region.  Nor  will  this 
action  significantly  affect  competition. 
The  agency  has  further  determined  that 
a  full  regulatory  evaluation  is  not 
required  because  the  rule  will  have 
minimal  economic  impacts. 

For  the  same  reasons  discussed 
above,  and  because  few  tire 
manufacturers  are  small  manufactiu-ers, 
I  certify  under  the  Regulatory  Flexibility 


Act  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  statute. 

Further,  NHTSA  has  analyzed  this 
rulemaking  action  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  it  has  no  Federalism 
implications  that  warrant  preparation  of 
a  Federalism  report. 

Finally,  the  agency  has  concluded  that 
the  environmental  consequences  of  the 
proposed  change  will  be  of  such  limited 
scope  that  they  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

List  of  Subjecto  in  49  CFR  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products, 
Th^s. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

PART571-{AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403  and 
1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  In  5  571-109,  the  Table  in  Figure  1  is 
revised  to  read  as  follows: 


Dimension  * 

•A"  tor  tires 

with  maximum  inflation 

Wheel  size 

pressure 

Other  than 
60  lbs/in* 

60lt»/in« 

18 

11.40 

17 

12.00 

10.60 

16 

11.50 

9.90 

15 

11.00 

9.40 

14 

10.50 

8.90 

13 

10.00 

8.40 

12  „ 

9.50 
9.00 
6.50 

11„„ „„„. 

10 

,  ..MTM  ,,.^:...  .».<>• 

6.50 

».»».».^. ..»...» 

340mm  ..„       

9.00 

345mm 

9.25 

.»«.,M^». .-....». 

365mm 

9.75 

370mm 

10.00 

g90mm 

11  00 

11  50 

400mm(1 ) — 

10.25 

„.,^ 

425mm(1 ) 

10.75 

450mm(1) 

11.25 

475mm(11 

11.75 

500mm(1) 

12.25 

(1)  for  CT  tires  only. 


FIgura  1    Bead  Unseating  Fbrtura— 
Dtmanaion*  In  Inchaa 

Issued  on:  February  11, 1991. 
Jerty  Ralph  Cuny, 
Administrator. 
(FR  Doc.  91-3717  Filed  2-14-91;  8:45  am) 

MIXINQ  CODE  4Sie-(S-M 
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DEPARTMENT  OF  COMMERCE 


Administration 

S0CFRParts61lMd675 

[Doacal  Na  Ml  199-1021] 

QrotmdfWi  of  Uw  BartnQ  Saa  and 
MMunan  isHnaa 


r.  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACnoit  Final  notice  of  initial 
specifications  of  gronndfish  fm  19B1. 

•UMMARy:  NOAA  announces  final 
specifications  of  total  allowable  catches 
(TACs]  and  Initial  apportionments  for 
each  category  of  groundfish  in  the 
Bering  Sea  and  Aleutian  Islands  (BSAI) 
management  area  for  the  1991  fishing 
year.  This  action  is  necessary  to 
establish  harvest  limits  for  groundfish  in 
the  1991  fishing  year.  This  action  is 
based  on  public  comments,  the  best 
available  information  on  the  biological 


condition  of  groundfish  stodo.  the 
socioecooamic  condition  of  the  fishing 
industry,  and  consnltatian  writh  die 
North  Pacific  Fishery  Management 
Council  (Coondl)  at  its  meeting  of 
December  9-7.  ISML  The  bitended  efiiect 
of  this  action  is  the  conservation  and 
management  of  groundfish  resoorces  in 
the  BSAI  management  area. 

DATn:  Effective  at  0001  hoars,  Alaska 
Local  Time  (A.l.t),  January  1, 1991, 
through  2400  hours,  A.I.L.  December  31, 
1991,  or  until  changed  by  subsequent 
notice  in  the  Federal  Register. 
AOOmssea:  The  final  Stock  Assessment 
and  Fishery  Evaluation  Document  for 
Groundfish  Resources  in  the  Bering  Sea/ 
Aleutian  Islands  Region  as  Projected  for 
1901  (SAFE  report)  may  be  requested 
fi^m  the  North  Pacific  Fishery 
Management  Council  P.O.  Box  103136, 
Anchorage,  AK  99510;  telephone  907- 
271-2809. 

FOR  nmTHER  INFOmiATIOM  CONTACT: 

Jay  J.  C  Ginter,  Fishery  Management 
Biologist.  NMFS,  907-586-7229. 


rARV  mpownation: 

Groundfish  fisheries  in  the  BSAI 
management  area  are  governed  by 
Federal  regulations  (at  50  CFR  611.93 
and  part  675),  which  implement  the 
Fishery  Management  Plan  for  Bering 
Sea/Aleutian  Islands  Groundfish  (FMP). 
The  FMP  was  prepared  by  the  Council 
and  approved  by  the  Secretary  of 
Commerce  (Secretary)  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

The  FMP  and  implementing 
regulations  require  the  Secretary,  after 
consultation  with  the  Council,  to  spediy 
annually  the  TAC  initial  domestic 
annual  harvest  (DAH),  and  initial  total 
allowable  level  of  foreign  fishing 
(TALPF)  for  each  target  species  and  the 
"other  species"  category  for  the 
succeeding  fishing  year  [i  675.20(a)(7)). 
The  sum  of  the  TACs  must  be  within  the 
optimum  yield  (OY)  range  of  1.4  million 
to  2.0  million  metric  tons  (mt) 
(S  675.20(a)(2)).  For  1991,  this  sum  of 
TACs  is  equal  to  2.0  oiillion  mt  as 
indicated  in  Table  1. 


Table  1.— Final  1991  Total  Allowable  Catch  (TAC)  and  Apportionments  of  Groundfish  in  the  Bering  Sea  (BS)  and 

Aleutian  Islands  (AI)  IManagement  Area  > 


SpKiss 


TAC 

InMMTAC* 

DAP* 

1,300.000 

1.1054)00 

1.105.000 

65.000 

72.250 

72.250 

229,000 

194.650 

194,650 

^100 

2.634 

2,634 

3.200 

2.720 

2.720 

24,000 

20.400 

20.400 

135.000 

114.750 

114.750 

90,000 

78,500 

76.500 

7.000 

5.050 

5.9S0 

20.000 

17.000 

17.000 

84.875 

54.974 

54.974 

4.570 

3.885 

3.685 

10,776 

9.159 

9.159 

1.670 

1.420 

1.420 

4,866 

3.982 

3.982 

409 

340 

340 

'    KB 

786 

788 

1,000 

850 

850 

15,000 

12.750 

12.750 

2.000.000 

1,700.000 

1.700.000 

JVP* 


DAH* 


TAIFF* 


PoUocte 
BS... 


AI. 


H»    111  II    -  -  -. 

VtbtiMk. 

BS 

AI 


AS(a  mactwrai.. 
YaOowfin  sole... 
Rock  Mto _.. 


QraaiKand  tutbot . 

Amwlootti  fkxjndar, 
OSwrflatnah 


PacMc  oo6tfi  perch: 
BS 


AI. 


OttMT  rsd  rocidWt ': 

BS 

AI 


Oltiar  rockfWi*: 


AI. 
SQuid.. 


OttMrmecias. 
Totals- 


1.105.000 

72,250 

194,650 

^634 
2.720 

20.400 
114.750 

78.500 
5.950 

17.000 

54.974 

3.885 
0,199 

1.420 
3.982 

340 
786 
850 

12,760 
1.700.000 


Notos  10  Tibial: 

'  Amounia  in  malrtc  tons;  apply  to  antira  BSAJ  managwnant  area  unless  othenvfsa  spedfiod. 

•  Initial  TAC  (ITAQ.0.86  o«  TAC:  initial  rManM.TAO-ITAC.300.000. 
■  OAP-domaaSc  annual  proceaaing. 

•  JVP'loM  ««nlura  procaaalna 

•  DAH-DAP  +  JVP. 

•  TALFF.tDtal  aSowaMa  (aval  a(  toraign  HsNng. 

'  "Olhar  rsd  rocMah"  indudaa  shortrakar.  rougheya,  nortftam  and  sharpchia 

•"Other  rockfiali"  includes  Sebastes  and  SebastcHobus  species  except  tof  Pacific  ocean  perch  and  the  "other  red  rockllsh"  species. 


0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 

0 
0 

0 
0 

0 
0 
0 
0 
0 


A  notice  specifying  preliminary  Initial 
TAC  reserve.  DAH.  and  TALFF 
amounts  for  the  1991  fishing  year  was 
published  on  November  27, 1090,  and 
comments  were  invited  through 
December  27, 1990  (55  FR  49311).  One 


written  comment  was  received.  It  is 
summarized  and  responded  to  below.  In 
addition,  oral  comments  were  heard  and 
public  consultation  with  the  Coimcil 
occurred  diuing  the  Council  meeting  in 
Anchorage,  Alaska,  on  December  3-7, 


1990.  Biological  and  economic  aaia  tiia. 
became  available  after  preparation  of 
the  proposed  specificaticnu  and  Council 
recommendations  made  at  its  December 
meeting  account  for  differences  between 
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the  proposed  specifications  and  those 
published  in  this  notice. 

The  specified  TACs  for  each  species 
are  based  on  the  best  available 
biological  and  socioeconomic 
information.  The  Council,  its  Advisory 
Panel  (AP),  and  its  Scientific  and 
Statistical  Committee  (SSC),  at  their 
September  and  December  1990  meetings, 
reviewed  current  biological  information 
about  the  condition  of  groundfish  stocks 
m  the  BSAI  management  area.  This 
information  was  compiled  by  the 
Council's  BSAI  groundfish  Plan  Team 
and  presented  in  the  SAFE  report  for  the 
BSAI  groundfish  fisheries  in  the  1991 
fishing  year.  The  Plan  Team  annually 
produces  such  a  document  as  the  first 
step  in  the  process  of  specifying  TACs. 
The  SAFE  report  contains  a  review  of 
the  latest  scientific  analyses  and 
estimates  of  each  species'  biomass  and 
other  biological  parameters.  From  these 
data  and  analyses,  the  Plan  Team 
estimates  an  acceptable  biological  catch 
(ABC)  for  each  species  category. 

A  summary  of  preliminary  ABCs  for 
each  species  for  1991  and  other 
biological  data  from  the  September  1990 
draft  SAFE  report  was  provided  in  the 
notice  of  proposed  1990  specifications 
(55  FR  49311,  November  27. 1990).  The 
Plan  Team's  recommended  ABCs  were 
reviewed  by  the  SSC,  AP.  and  Council  at 
their  September  1990  meetings.  Based  on 
the  SSC's  comments  on  technical 
methods  and  new  biological  data  not 
available  in  September,  the  Plan  Team 
revised  its  ABC  recommendations  in  the 
final  SAFE  report  dated  November  1990. 
The  revised  ABC  recommendations 
were  again  reviewed  by  the  SSC,  AP, 
and  Council  at  their  December  1990 
meetings  to  produce  the  Council's  final 
ABC  estimates.  The  Council  then 
developed  its  TAC  recommendations  to 
the  Secretary  based  on  the  final  ABCs 
as  adjusted  for  other  biological  and 
socioeconomic  considerations.  For  each 
species  category,  the  Council  adopted 
final  ABCs  so  that  catches  at  or  below 
that  amount  would  not  cause 
overfishing,  as  defined  by  Amendment 
18  to  the  FMP.  Each  of  the  Council's 


recommended  TACs  for  1991  is  equal  to 
or  less  than  the  final  ABC  for  each 
species  category.  Therefore,  the 
Siecretary  finds  that  the  recommended 
TACs  are  consistent  with  the  biological 
condition  of  groundfish  stocks. 

A  principal  consideration  for  the 
Council  in  developing  its  1991  TAC 
recommendations  was  assuring  that  the 
sum  of  the  si>ecies  TACs  did  not  exceed 
the  maximum  OY  of  2  milUon  mt.  In 
addition,  the  Council's  recommended 
division  of  certain  TACs  between 
seasons  and  gear  types,  as  described 
below,  was  done  according  to 
prescribed  procedures.  Therefore,  the 
Secretary  also  finds  that  the 
recommended  TACs  are  consistent  with 
socioeconomic  goals  and  objectives  of 
the  FMP. 

Apportionment  of  TAC 

As  required  imder  S  675.20(a)(3),  the 
amount  of  TAC  for  each  species  initially 
is  reduced  by  15  percent.  The  sum  of 
these  15-percent  amounts  is  designated 
as  the  reserve.  This  reserve  is  not 
species  specific,  and  any  amount  of  the 
reserve  may  be  reapportioned  to  a  target 
species  or  the  "other  species"  category 
during  the  year,  providing  that  such 
reapportionments  do  not  result  in 
overfishing  (5  675.20(a)(3)). 

The  remaining  85  percent  of  TAC  is 
the  initial  TAC  (ITAC).  This  amount  is 
apportioned  between  DAH  and  TALFF 
such  that  TALFF  for  each  target  species 
and  the  "other  species"  category  at  the 
beginning  of  the  year  equals  the  ITAC 
minus  DAH.  For  1991,  initial  TALFF  is 
zero  for  all  species  because  the  DAH 
equals  ITAC. 

Each  DAH  amount  is  further 
apportioned  between  its  two 
components,  joint  venture  processing 
(JVP)  and  the  expected  domestic  annual 
processing  PAP)  category,  which 
includes  U.S.  vessels  that  process  their 
catch  onboard  or  deliver  it  to  U.S.  fish 
processors.  The  JVP  equals  DAH  minus 
DAP  to  be  consistent  with  the  intent  of 
the  domestic  processor  preference 
amendments  to  the  Magnuson  Act.  The 
initial  amounts  of  DAP  and  JVP  are 


determined  by  the  Director,  Alaska 
Region.  NMFS  (Regional  Director),  in 
consultation  with  the  Council.  The 
initial  DAP  and  JVP  amounts  for  each 
target  species  and  the  "other  species" 
category  are  based  on  projected  changes 
in  U.S.  harvesting  and  processing 
capacity  and  the  extent  to  which  U.S. 
harvesting  and  processing  will  occur 
during  the  coming  year  (5  675.20(a)(4)). 
The  final  TACs,  ITACs,  reserve,  and 
initial  apportionments  of  groundfish 
between  DAP  and  JVP  in  the  BSAI 
management  area  for  1991  are  given  in 
Table  1  of  this  notice.  For  1991,  initial 
JVP  is  zero  for  all  species  because  the 
initial  DAP  equals  DAH  and  ITAC. 
Amendment  16  to  the  FMP  (56  FR 
2700,  January  24, 1991)  requires  one 
quarter  of  the  proposed  DAP,  JVP,  and 
"TALFF  to  be  made  available  on  an 
interim  basis  for  harvest  at  the 
beginning  of  the  fishing  year  (January  1) 
imtil  superseded  by  final  notice  of  initial 
specifications  (§  675.20(a)(7)(i)).  Hence, 
the  groundfish  harvest  specification  in 
Table  1  of  this  notice  supersedes  the 
interim  1991  specifications  published  in 
Table  2  of  the  notice  of  proposed 
specifications  (55  FR  49311,  November 
27, 1990). 

Pollock  Split  Season 

Amendment  14  to  the  FMP  (56  FR  492. 
January  7, 1991)  requires  that  the  ITAC 
of  pollock  be  divided  into  two  seasonal 
allowances  (i.e.,  the  roe  season,  January 
1 — April  15,  and  the  non-roe  season. 
June  1— December  31)  (5  675.20(a)(2)(ii)). 
The  Council,  at  its  September  1990 
meeting,  proposed  a  seasonal  split  of  the 
pollock  ITAC  of  25  percent  in  the  roe 
season  and  75  percent  in  the  non-roe 
season  (55  FR  49311,  November  27, 
1990).  At  its  December  1990,  meeting  the 
Council  considered  nine  factors  in 
setting  the  final  seasonal  allowances  of 
pollock  (Agenda  D-3(a-b](4)]  and 
decided  to  recommend  limiting  the 
pollock  catch  during  the  roe  season  to 
441,500  mt  in  the  Bering  Sea  subarea 
(Table  2). 


Table  2.— Final  Allocation  of  the  1991  Pouock  TAC  by  Season  > 


Subarea 

tac» 

ITAC* 

Roe  season* 

Non-Roe 
season* 

Bering  Sea „_    

1,300.000 
85,000 

1.105.000 
72,250 

441.500 
72,250 

663.500 

Aleutian  Islanda 

'  Amounts  are  m  metric  tons. 

*  TAC-total  alkMvabla  catch. 

•  InWal  TAC  (ITAQ- 0.85  o(  TAC;  0.15  of  TAC  is  apportioned  to  reserve. 
«  Januwy  I  through  April  15. 

*Juna  I  through  December  31;  specified  amounts  may  be  increased  by  any  amount  of  the  roe-season  allowance  that  is  unharvested  after  April  15  and  aoy 
raapeortlonad  amount  of  the  reserve,  or  may  be  decreased  by  any  amount  harvested  in  excess  of  the  roe-season  allowance  and  any  amount  taKen  ncKlental  to  the 
catch  of  other  species  between  April  15  and  June  1. 
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In  reviswiqg  the  Coandl't 
recommended  Masooal  allowanoe  of  the 
pollock  ITAC  the  Secieteiy  coniidered 
how  the  reoommended  allowance  would 
achieve  one  or  more  of  the  objectives  of 
Amendment  14.  This  amendment  was 
intended  to  resolve  four  potential 
problems  related  to  intensive  Ashing 
mortality  of  pollock  during  the  roe 
seasoiL 

The  recommended  roe-season 
allowance  of  the  pollock  ITAC  will 
prevent  an  inappropriate  or  unintended 
allocation  of  the  pollock  TAC  among 
seasons  and  between  industry  sectors 
by  limiting  the  roe-season  harvest  to 
about  40  percent  of  the  ITAC  of  pollock 
in  the  Bering  Sea  subarea.  This  is 
consistent  with  the  proportion  of  the 
pollock  ITAC  that  was  actually 
harvested  by  DAH  fisheries  during  the 
roe  season,  but  without  roe-season 
constraints,  in  recent  years.  The  pollock 
harvest  during  the  roe  season  of  1990 
was  approximately  37  percent  of  the 
ITAC  of  pollock  that  year.  During  the 
period  1986  through  1989,  the  Bering  Sea 
pollock  harvest  in  the  first  4  months  of 
the  fishing  year  (which  is  2  weeks  longer 
than  the  roe  season  defined  in 
Amendment  14]  averaged  42  percent  of 
the  total  annual  Bering  Sea  pollock 
harvest. 

As  DAP  fishing  effort  increases,  there 
is  a  trend  toward  larger  DAP  pollock 
harvests  earUer  in  the  fishing  year.  Two 
reasons  for  this  trend  include  (1)  The 
high  value  of  pollock  roe  relative  to 
other  pollock  products,  and  (2)  the 
common-property  nature  of  the  pollock 
resource  and  the  open-access 
management  regime  give  no  incentive  to 
delay  harvesting.  Hence,  with  a  rapidly 
growing  DAP  fishing  fleet,  there  is  a  real 
potential  for  a  disproportionately  large 
roe-sea8<m  harvest  without  a  specific 
seasonal  catch  limit.  In  this  event,  those 
vessels  and  processors  that  have  the 
capacity  to  catch  and  process  roe- 
bearing  pollock  most  rapidly  would 
have  a  competitive  advantage  over 
those  elements  of  the  industry  that 
conduct  slower,  more  evenly  paced 
operations. 

The  Secretary  finds  that  the 
Amendment  14  objective  of  preventing 
an  inappropriate  or  unintended 
allocation  of  the  pollock  TAC  among 
seasons  and  between  industry  sectors  is 
achieved  by  the  recommended  roe- 


season  allowanoe  for  Beriag  Sea  pollock 
and  that  the  spedfic  allowance  of 
441.500  mt  will  provide  a  reasonable 
balance  between  roe  and  non-roe 
season  harvests.  The  recommended  roe- 
season  catch  limit  will  allow  production 
of  valuable  pollock  products  while 
preventing  an  excessively 
disproportionate  harvest  in  the  roe 
season. 

The  Secretary  finds  also  that  the  roe- 
season  catch  limit  may  help  prevent 
adverse  effects  on  the  ecosystem  and  on 
future  pollock  productivity  from 
intensive  fishing  mortality  during  the  roe 
season.  Although  the  environmental 
assessment  of  idtematives  considered 
for  Amendment  14  indicated  no  clear 
evidence  of  significant  negative  impacts 
on  the  ecosystem  from  intensive  fishing 
during  a  compressed  season,  there  is 
uncertainty  about  the  actual  effects  of 
8uch.Ashing.  The  complexity  of  the 
ecosystem  can  easily  mask  any 
statistical  relationship  between  the 
abundance  of  pollock  eggs  and  larvae, 
and  the  future  abundance  of  various 
pollock  predators  (including  the 
threatened  Steller  sea  lion)  and  of 
harvestable  stocks  of  pollock.  Given  this 
uncertainty,  conservative  limitation  of 
the  roe-season  pollock  harvest  is 
reasonable. 

The  Council  made  no 
recommendation  to  allocate  pollock  by 
season  in  the  Aleutian  Islands  subarea. 
The  entire  ITAC  of  pollock  in  that 
subarea  will  be  available  for  harvest 
during  the  roe  season,  and  any  amount 
unharvested  on  April  15  will  be 
available  for  harvest  during  the  non-roe 
season  beginning  June  1,  subject  to  other 
harvesting  limitations.  The  Secretary 
finds  this  recommendation  consistent 
with  the  objectives  of  Amendment  14, 
given  the  difficult  fishing  conditions  in 
the  Aleutian  Islands  subarea.  The 
rugged  bottom  topography,  swift 
currents,  and  lower  density  of  pollock  in 
this  area  can  cause  fouled  fishing  gear 
and  low  catches  relative  to  those  in  the 
Bering  Sea  subarea.  As  a  result, 
harvests  of  pollock  in  the  Aleutian 
Island  subarea  typically  account  for  a 
small  proportion  of  the  overall  BSAI 
pollock  harvest.  The  average  pollock 
harvests  by  DAH  fisheries  in  the 
Aleutian  Islands  subarea  over  the  3 
years  1988-1990  are  about  3  percent  of 
the  total  pollock  harvest  in  the  BSAI 


management  area.  In  addition,  pollock 
tend  to  be  harvested  later  in  the 
Aleutian  Islands  subarea.  usually  after 
the  Bering  Sea  subarea  catch  limits  are 
attained.  Therefore,  the  rationale  for  a 
separate  roe-season  catch  limit  in  the 
Bering  Sea  subarea  is  not  currently 
applicable  to  the  Aleutian  Islands 
subarea.  Amendment  14  provides  for 
specifying  a  separate  roe-season 
allowance  if  a  need  is  apparent  in  the 
future. 

Finally,  in  adopting  the  Council's 
recommended  seasonal  allowances  of 
the  pollock  ITACs  for  the  Bering  Sea 
and  Aleutian  Islands  subareas,  the 
Secretary  also  accepts  and  adopts  the 
nine  findings  considered  by  the  Council 
as  required  by  Amendment  14  in  setting 
seasonal  apportionment  of  the  pollock 
ITACs.  The  record  of  these 
considerations  is  found  at  Agenda  D- 
3(a-b)(4]  for  the  December  1990  meeting 
of  the  Council  and  in  appendix  B  of  the 
SAFE  report  dated  November  1990.  By 
basing  these  findings  on  the  biological 
and  socioeconomic  information 
contained  in  the  final  SAFE  report  dated 
November  1990,  the  Secretary  finds  that 
the  recommended  seasonal  allowances 
of  pollock  are  based  on  and  consistent 
with  the  types  of  information  required 
by  9  675.20(a)(2)(i). 

Sablefish  Gear  Allocation 

Division  of  the  sablefish  TACs  for  the 
Bering  Sea  and  Aleutian  Islands 
subareas  between  users  of  trawl  and 
longline  fishing  gears  is  provided  for 
under  Amendment  13  to  the  FMP 
implemented  by  a  final  rule  published 
December  6, 1989  (54  FR  50386).  Longline 
fishing  gear  is  defined  at  i  675.2  as  a 
stationary,  buoyed,  and  anchored  line 
with  hooks  or  pots  (other  than  king  or    . 
Tanner  crab  pots)  attached.  Gear 
allocations  of  TACs  are  specified  at 
S  675.24(c)  in  the  following  proportions: 

Bering  Sea  subarea:  trawl  gear — 50 
percent;  longline  gear — 50  percent,  and 
Aleutian  Islands  subarea:  trawl  gear — 25 
percent;  longline  gear — 75  percent 

Based  on  the  specifications  in  Table  1 
for  the  1991  fishing  year,  trawl  gear  and' 
fixed-gear  catch  limits  of  sablefish  in 
each  subarea  are  equivalent  to  the 
shares  of  the  TACs  and  ITACs  listed  in 
Table  3. 


Tabi£  3.— ^inal  Gear  Shares  of  the  1991  Sabiefish  TAC 


Subaraa 

Gmt 

P#fC#C!t  of 

TAC 

Sharaof 
TAC(nn) 

Sharaol 
fTAC(mO' 

Bwtns  Sm „ 

Tra«»< _ 

SO 
SO 
28 

1,SfiO 

1.990 

aoo 

1.317 

n-<i<a<^                                                       

K^nl"^                                     II 

1,317 

MmMan^HatiOm 

Tmri 

aao 

Fedaral  Kagirtar  /  Vol.  56.  No.  32  /  Friday.  Febniary  15.  1991  /  Rules  and  Regolations  0293 


Tabi£  3.— Final  Gear  Shares  of  the  1991  Sabi^rsh  TAC— Continued 

Subarea 

Gear 

PtnmAtt 
TAC 

ShMOf 

TAC  (mo 

Share  o( 
fTAC(mO> 

Aleutian  Islands- _    ...; „ 

75 

t.000 

t040 

!  "^  TJPJ'I^-*'^  ^  "'^^  KJuwtod  to  Sw  neareM  wMa  «*;  0.15  ot  TAC  is  apportiorwd  to  reserve.  The  sm  ol  both  ITAC  i 
•quel  to  the  ITAC  tarthat  subarea  in  Tat)to1(adiustad  for  rounding  amir).  ^^ 


aharatfe)  a 


Pacific  Ocean  Perch  (POP)  Complex 

The  POP  category  has  included  a 
complex  of  five  species  of  red  rockfish 
(i.e..  Pacific  ocean  perch  [Sebastea 
alutus],  northern  rockfish  (S.  polyspinis), 
rougheye  rockfish  (S.  aleutianus], 
shortraker  rockfish  (S.  borealis),  and 
sharpchin  rockfish  (S.  zacentrus]].  Stock 
assessment  of  the  POP  complex  is  based 
on  S.  alutua  because  this  species  is  the 
most  abimdant  of  those  in  the  complex, 
and  it  is  the  species  for  which  the  most 
biological  data  exist  (see  the  SAFE 
report  dated  November  1990).  The 
abundance  of  S.  alutus  appears  to  have 
increased  from  record  low  levels  in  the 
mid-19708  to  a  level  above  the  biomass 
that  would  produce  the  estimated 
maximum  sustainable  yield.  However, 
the  other  species  in  the  POP  complex 
may  not  have  experienced  the  same 
increase.  In  addition,  the  fishing 
industry  apparently  can  target  its 
catches  on  other  species  of  red  rockfish 
in  the  POP  complex,  especially  rougheye 
and  shortraker  rockfish. 

To  protect  these  minor  rockfish 
species  in  the  POP  complex  from 
excessive  harvest,  the  Plan  Team 
recommended  that  the  calculated  ABC 
for  the  POP  complex  be  reduced  by  50 
percent.  Alternatively,  the  Plan  Team 
suggested  splitting  the  POP  complex  to 
allow  full  exploitation  of  S.  alutua  and 
protect  the  other  four  red  rockfish 
species.  After  reviewing  the  SAFE  report 
and  the  Plan  Team's  recommendation, 


the  SSC  reconunended  separate  ABCs 
and  management  of  (1)  S.  alutus,  (2) 
rou^eye  and  shortraker  rockfish,  and 
(3)  northern  and  sharpchin  rockfish  in 
the  Aleutian  Islands  subarea:  and  (1)  S. 
alutus,  and  (2)  rougheye,  shortraker, 
northern,  and  sharpchin  rockfish  in  the 
Bering  Sea  subarea.  The  Ccuncil 
adopted  the  SSC  recommendation. 

The  Secretary  agrees  with  the  need  to 
manage  the  S.  alutua  fishery  separately 
from  die  other  minor  species  in  the  POP 
complex.  However,  the  Secretary  is 
deviating  fi'om  the  Council's 
recommendation  to  spUt  the  POP 
complex  in  the  Aleutian  Islands  subarea 
into  three  parts.  It  is  doubtful  that 
rougheye  and  shortraker  rockfish  can  be 
adequately  differentiated  fi'om  northern 
and  sharpchin  rockfish  for  purposes  of 
monitoring  and  enforcing  catch  limits. 
Therefore,  in  this  action,  the  Secretary  is 
splitting  the  POP  complex  into  two  parts 
in  both  subareas  and  specifying  TACs 
and  apportionments  thereof  accordingly. 
The  two  parts  will  be  (1)  Pacific  ocean 
perch  (S.  alutus)  and  (2)  the  other  red 
rockfish  species  of  shortraker,  rougheye, 
northern,  and  sharpchin  rockfish.  The 
species  list  in  Table  1  indicates  this 
change  from  the  proposed 
specifications. 

ProUbitsd  Spedes  Catch  (PSC)  limits 

Crab  and  Pacific  Halibut 

Amendment  16  to  the  FNfP  (56  FR 
2700,  January  24, 1991)  established  PSC 


limits  for  red  king  crab  and  C.  bairdi 
Tanner  crab  in  specific  zones  of  the 
Bering  Sea  subarea  and  for  Pacific 
halibut  throughout  the  BSAI 
management  area.  The  bycatch  of  crabs 
in  a  zone  is  cotmted  against  the  PSC 
limit  for  that  zone,  but  the  bycatch  of 
halibut  anywhere  in  the  BSAI 
management  area  is  counted  against  the 
primary  and  secondary  halibut  PSC 
limit.  These  PSC  limits  are: 

200,000  red  king  crabs  applicable  to  Zone  i; 

1,000,000  C.  bairdi  Tanner  crabs  applicable 
to  Zone  1; 

3.000,000  C.  bairdi  Tanner  crabs  applicable 
to  Zone  2; 

4,400  mt  of  Pacific  halibut  (primary  PSC 
limit);  and 

5,333  mt  of  Pacific  halibut  (secondary  PSC 
limit). 

Amendment  16  authorizes  the 
apportionment  of  each  PSC  Umit  into 
PSC  allowances  that  are  assigned  to 
specified  bottom-trawl  fisheries.  For 
1991,  four  bottom-trawl  fisheries  are 
identified  to  receive  PSC  allowances.  At 
its  December  1990  meeting,  the  Council 
adopted  the  PSC  allowarues  in  Table  4 
of  this  notice,  based  on  the  currently 
anticipated  bycatch  of  crabs  and  halibut 
during  the  1991  fishing  year.  Differences 
between  these  PSC  allowances  and 
those  proposed  (55  FR  49311,  November 
27, 1990)  reflect  differences  between  the 
proposed  and  final  groundfish 
specifications  in  Table  1. 


Ta81£  4.— Final  1991  Prohibiteo  Speoes  Catch  Allowances 


Fistieries 

Zonal 

Zoimg 

Zona«1-t-2H 
Pnmary 

BSAt-wida 
Saoondary 

Red  Mng  CrSba.  number  of  anhnalK 

DAPSiiB*                               _ 

40,000 

150,000 

0 

10,000 

100.000 

700,000 

0 

200,000 

OAProchaott ...— 

DAPIutaot.    .-           

DKPaam _ ._    .    .„. 

C  Ae^tf  Tanner  Orebs.  nufflbar  of  animals: 

DAPIMSA 

825,000 

soaooo 

SOXKM 
1325.000 

DAP  rontaote , 

DAPlurtiot-   .   _          

DAP  Other    _ _ 

PacHIc  HattMJt  nwMc  tonK 

fMPaiMA 

eeo 

906 

165 

2,667 

000 

DAProckMlB 



i.too 

DAPlurbot    _                      

200 

DAPolhw ., 

•»9rw 

BEST  COPY  AVAILABL.- 


6294  Fed<wd  Regbter  /  Vol.  56.  No.  32  /  Friday.  February  15.  1991  /  Rules  and  Regulations 


Herring 

The  Council  has  approved 
Amendment  leA  to  the  FMP  and  has 
submitted  it  to  the  Secretary  for  review. 
If  approved  and  implemented  as 
recommended  by  the  Council, 
Amendment  16A  would  establish  a  PSC 
limit  of  herring  and  PSC  allowances  for 
speciflc  fisheries.  Proposed  and  final 
PSC  allowances  will  be  published  in  the 
proposed  and  Hnal  rule  notices  that  will 
implement  Amendment  16A.  if  approved 


by  the  Secretary.  Therefore,  this  final 
notice  of  initial  specifications  does  not 
specify  herring  PSC  allowances.  If 
approved  and  implemented  in  1991,  the 
bycatch  of  herring  in  groundfish 
fisheries  will  be  counted  against  the 
specified  herring  PSC  allowances  from 
the  beginning  of  the  fishing  year. 

Seasonal  apportionmenta  of  PSC  limits 

Amendment  16  to  the  FMP  also 
provides  authority  to  establish  seasonal 


apportionments  of  bycatch  PSC 
allowances  among  the  fisheries  to  which 
bycatch  has  been  apportioned.  No 
seasonal  apportionments  were  proposed 
in  the  preliminary  specifications. 
However,  during  its  December  1990 
meeting,  the  Council  recommended  a 
seasonal  apportionment  of  the  halibut 
PSC  allowance  to  the  "DAP  Other"    . 
fishery  as  in  Table  5. 


I 


Table  5.— Final  Allocation  of  the  1991  PSC  Allowance  of  Haubut  to  the  "DAP  Other"  Fishery  (Primary  and 

Secondary  PSC  Amounts  in  Metric  Tons) 


Ouartar 


S«condary 


Jmmiyl  MtrchSI. 
Aprtl^JuraSO 


45 

40 

15 


Saptambar  30-OMwntar  31 . 

Tow 


1,200 

1,067 

400 

2.667 


1,455 

1,293 

405 

remaindar 
3.233 


The  purpose  of  this  seasonal 
apportionment  of  the  halibut  PSC 
allowance  is  to  assure  some  fishing 
opportunity  for  pollock  and  Pacific  cod 
using  bottom-trawl  gear  in  the  second 
and  third  quarters  of  the  year.  In  1990, 
the  bottom-trawl  fishery  for  pollock  and 
cod  was  closed  in  Zones  1  and  2H  on 
May  30,  and  in  the  entire  BSAI 
management  area  on  lune  30.  with  a 
substantial  portion  of  the  TACs  for  cod 
and  Aleutian  Islands  pollock 
unharvested  because  the  PSC  allowance 
to  the  "DAP  Other"  fishery  was  caught 
The  Council's  recommended  seasonal 
apportionment  of  the  halibut  PSC 
allowance  is  intended  to  allow  an 
increased  amount  of  the  pollock  and  cod 
TAC  to  be  harvested  by  preventing  the 
entire  PSC  allowance  from  being 
harvested  in  any  one  quarter  if  halibut 
bycatch  rates  are  high. 

In  making  its  recommendation  for 
seasonal  allowances  of  the  halibut 
bycatch  apportionment  to  the  "DAP 
Other"  fishery,  the  Council  adopted  the 
recommendations  presented  by  an  ad 
hoc  AP  workgroup.  This  workgroup 
considered  and  balanced  a  variety  of 
factors.  In  particular,  it  noted  that 
bycatch  regulations  (at  S  675.21)  in  1990 
had  a  severe  impact  on  the  bottom-trawl 
fishery  for  Pacific  cod.  With  the  start  of 
the  1991  flatfish  fishing  season  delayed 
until  May  1  (56  FR  384,  January  4. 1991), 
Pacific  cod  is  expected  to  be  more 
important  as  a  target  fishery  early  in  the 
year  than  it  was  in  1990.  Also,  Pacific 
cod  is  most  vulnerable  to  trawl  gear 
early  in  the  year.  The  workgroup 
assumed  that  the  halibut  bycatdi 
apportionment  would  constrain  the 
"DAP  Other"  fishery  based  on 


experience  in  1990,  although  no 
quantitative  estimate  of  this  constraint 
can  be  made  because  of  the  unknown 
but  expected  lowering  of  bycatch  rates 
due  to  the  vessel  incentive  program  to 
be  implemented  under  Amendment  16. 
The  bottom-trawl  fishery  for  Pacific  cod 
could  produce  the  largest  economic 
ret\im  by  fishing  the  resource  early  in 
the  year.  Consequently,  the  workgroup 
recommended  that  most  of  the  halibut 
PSC  allowance  be  made  available  in  the 
first  two  quarters.  A  small  amount  (15 
percent]  was  recommended  to  be 
reserved  for  the  second  half  of  the  year 
to  ensure  that  there  will  be  some 
opportunity  for  harvesting  Pacific  cod 
with  bottomtrawl  gear  at  that  time  if  the 
TAC  for  Pacific  cod  remains 
unharvested.  The  Council  adopted  the 
recommendations  of  this  workgroup  as 
an  elective  balance  of  the  interests 
affected  by  the  "DAP  Other"  halibut 
PSC  allowance. 

In  reviewing  and  adopting  the 
Council's  recommended  seasonal 
apportionment  of  the  halibut  PSC 
allowance  to  the  "DAP  Other"  fishery, 
the  Secretary  considered  seven  types  of 
information  specified  at  §  675.21(b)(2)  as 
follows: 

1.  The  biomass  trends  and  distribution 
of  halibut  are  summarized  in  appendix 
A  of  the  SAFE  report  dated  November 
1990  and  In  other  scientific  documents  of 
the  International  Pacific  Halibut 
Commission; 

2.  The  seasonal  distribution  of  pollock 
and  Pacific  cod  are  described  in  the 
SAFE  report  dated  November  1990  and 
other  NMFS  documents: 

3.  The  expected  halibut  bycatch  by 
the  "DAP  Other"  fishery  is  based  on 


historical  bycatch  rates  presented  in 
appendix  C  of  the  SAFE  report  dated 
November  1990; 

4.  The  expected  variations  in  bycatch 
rates  throughout  the  year  are  based  on 
the  same  data  referenced  in  item  3; 

5.  The  expected  changes  in  groundfish 
fishing  seasons  include  the 
establishment  of  roe  and  non-roe 
seasons  for  pollock  (56  FR  492,  January 
7, 1991],  and  the  delay  of  directed  fishing 
for  fiatfish  species  except  rock  sole  until 
May  1  (56  FR  384.  January  4, 1991). 

e.  The  expected  start  of  fishing  efiort 
for  pollock  and  Pacific  cod  is  January  1: 
and 

7.  The  economic  effects  of  seasonal 
apportionments  of  the  halibut  PSC 
allowance  are  expected  to  be  positive  as 
more  pollock  and  Pacific  cod  may  be 
harvested  with  non-pelagic  gear  than 
otherwise  would  be  possible  without  the 
seasonal  apportionments.  No  data  are 
available  to  quantify  the  marginal 
benefit  of  this  action. 

Groundfish 

No  PSC  limits  for  groundfish  species 
are  specified  in  this  notice.  Amendment 
12  to  the  FMP  (54  FR  18519,  May  1, 1989) 
provides  for  annual  specification  of  PSC 
limits  for  groundfish  species  or  species 
groups  for  which  the  TAC  can  be 
completely  harvested  by  domestic 
fisheries.  In  practice,  these  PSC  limits 
apply  only  to  JVP  and  TALFF  fisheries 
for  species  that  have  a  zero  JVP  or 
TALFF  appointment.  No  groundfish  PSC 
allowances  are  specified  in  this  action 
since  the  TACs  of  groundfish  are 
anticipated  to  be  harvested  entirely  by 
DAP  fisheries  and  no  part  of  the  TAC  of 
any  species  is  made  available  to 
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directed  fishing  by  JVP  or  foreign 
fisheries. 

conmieBts  and  Responses 

One  letter  of  comment  was  received 
on  the  proposed  1991  specifications 
published  November  27, 1990  (55  FR 
49311).  A  summary  of  this  comment  and 
response  follows. 

Comment  Nine  points  are  made  as 
follows:  (1)  Any  limitation  of  the  pollock 
roe  season  will  decrease  the  economic 
return  from  the  fishery  because  the 
value  of  pollock  per  metric  ton  is  higher 
during  the  roe  season  than  at  any  other 
time  of  the  fishing  year.  (2)  a  limit  on  the 
roe  season  will  encourage  unnecessary 
capitalization  in  the  shore-based 
processing  sector  of  the  fishery;  (3)  the 
SEC  stated  that  the  entire  pollock  TAC 
could  be  taken  during  the  roe  season 
without  adverse  biological  effects;  (4) 
the  pollock  stock  is  adequately 
protected  ftom  overfishing  by  a  TAC 
that  is  well  below  the  ABC  of  pollock; 
(5)  there  is  no  connection  between  the 
pollock  apportionment  and  protection  of 
Steller  sea  lions;  (6)  there  is  no  need  to 
collect  fishery  data  from  the  pollock 
fishery  later  in  the  fishing  year  after 
conclusion  of  the  roe  season;  (7)  the 
limitation  on  roe-season  harvests  of 
pollock  will  result  in  a  greater  bycatch 
of  halibut  from  pollock  fishing  using 
non-pelagic  gear  during  the  non-roe 
season;  (8)  the  limitation  on  roe-season 
harvests  of  pollock  will  increase  the 
likelihood  that  full  harvest  of  the  pollock 
TAC  will  be  prevented  by  closures  due 
to  attainment  of  bycatch  limits;  and  (9) 
the  limitation  on  roe-season  harvests  of 
pollock  will  Increase  gear  confiicts 
between  the  trawl  fishery  for  pollock 
and  longline  and  pot  fisheries  for  other 
species. 

Response:  (1)  The  Environmental 
Assessment/Regulatory  Impact  Review/ 
Initial  Regulatory  Flexibility  Analysis 
(EA/RIR)  for  Amendments  19  and  14. 
dated  July  20, 1990,  Indicated  that  a 
prohibition  on  fishing  pollock  during  the 
roe  season  could  reduce  the  wholesale 
value  of  the  DAP  pollock  fishery  by 
about  $35  million,  assuming  the  same 
catch  as  that  reported  for  1989.  This  is 
not  the  action  being  taken  for  1991.  In 
fact,  the  1991  roe-season  allowance  of 
441,500  mt  is  about  12  percent  greater 
than  the  actual  DAH  harvest  of  pollock 
in  the  first  4  months  of  1989  and  about 
10  percent  greater  than  the  actual 
harvest  during  the  roe  season  in  1990. 
Relative  to  the  roe-season  harvests  of 
pollock  in  1989  and  1990,  the  roe-season 
allowance  for  1991  would  appear  likely 
to  increase,  not  decrease,  the  economic 
retxun  from  the  fishery.  The  1991  roe- 
season  allowance  could  result  in  a 
decrease  in  economic  return  if  a 


significant  inoease  fai  fisUng  effort 
resulted  in  all  or  most  of  ttie  poOodc 
TAC  being  harvested  writhin  the  roe 
season.  The  extent  of  this  potential 
decrease  is  speculative  since  an 
increased  siqjply  of  pollock  roe  may 
decrease  its  market  value.  Given  a 
significant  increase  in  fiilong  e&rt,  the 
Secretary  faitends  to  prevent  the 
possibilify  that  all  or  most  of  the  pollock 
TAC  ¥rill  be  harvested  in  the  roe  season 
by  implementing  the  Council's 
recommended  roe-eeason  catch 
allowance.  Any  potential  decreased 
revenues  or  Increased  costs  that  result 
from  this  action  are  necessary  to  meet 
the  objectives  of  Amendment  14. 

(2)  Excessive  fishing  and  processing 
capacify,  regardless  of  wheUier  it  is 
shore-based  or  at-sea,  stems  from 
olympic-sfyle  fisheries  harvesting  a 
liinited  fish  resource  and  is  a  problem 
that  neither  Amendment  14  nor  this 
action  attempts  to  solve. 

(3)  The  potential  biological  effects  of 
intensive  fishing  mortalify  during  the 
roe-bearing  season  are  arguable.  NOAA 
is  aware  of  no  marine  or  fishery 
biologist  who  would  state  categorically 
that  such  fishing  has  no  biological  effect. 
Lack  of  statistically  significant  evidence 
of  a  perturbation  within  a  population  of 
animals  is  not  the  same  as  no  effect. 
This  is  consistent  with  SSC  reports 
stating  that  there  is  no  evidence  of 
biological  harm.  The  EA/RIR  discusses 
some  of  the  hypothetical  impacts  on 
stock  productivify.  Potentially,  an 
intensive  roe  season  harvest  could  alter 
the  reproductive  capacity  of  the  stock 
by  affecting  either  spawning  success  or 
the  sex  composition  of  the  stock.  The 
effect  of  fishing  mortalify  on  future 
recruitment  of  young  fish  to  the 
harvestable  population  depends  on  the 
relationship  between  the  spawning 
population  and  recruits.  Another 
potential  impact  of  concentrated  fishing 
mortahfy  is  localized  depletion  of 
discrete  stocks.  Unfortunately,  current 
information  on  pollock  population 
dynamics  is  insufficient  to  define 
beyond  question  a  stock-recruitment 
relationship,  all  the  factors  affecting 
recruitment,  and  specific  localized  stock 
boundaries.  In  view  of  this  uncertainty 
about  the  long-term  effects  of  an 
intensive  pollock  fishery,  hmiting  the 
amount  of  pollock  that  may  be 
harvested  during  the  roe  season  to 
historical  levels  is  a  prudent 
management  measure. 

(4)  NOAA  agrees  that  specification  of 
the  TAC  of  pollock  below  its  ABC  will 
help  protect  the  pollock  resource  from 
overfishing  as  defined  by  the  Council  in 
Amendment  16  to  the  FMP.  Managing 
the  fishery  to  prevent  its  exceeding  the 


TAC  does  not  by  itself,  ensure  its  long- 
term  protection  from  the  potential 
negative  impacts  of  an  intensive  roe- 
season  harvest  as  described  above  in 
response  to  item  3. 

(5)  Research  at  die  NOAA  National 
Marine  Mammal  Laboratory  indicates 
that  the  recent  declines  In  Steller  sea 
lion  abundance  in  Alaska  may  be 
linked,  in  part,  to  changes  in  either  the 
qualify  or  quantify  of  prey  species 
available.  It  has  been  hypothesized  that 
pollock  roe  fisheries  and  other  pollock 
fisheries  may  be  contributing  to  these 
declines.  His  hypothesis  has  not  been 
tested,  and  there  is  insufficient  evidence 
either  to  link  population  declines  of 
northern  sea  hons  in  prey  availabilify  or 
to  link  the  size  of  the  roe  fishery  as 
opposed  to  the  size  of  the  pollock 
fishery  to  prey  availability.  Data  also 
are  insufficient  regarding  the 
interactions  of  the  pollock  roe  fishery  on 
other  marine  mammals.  In  view  of  the 
Steller  sea  lions  recently  being  listed  as 
"threatened"  under  terms  of  the 
Endangered  Species  Act  NOAA 
considers  a  limitation  on  the  size  of  the 
roe-season  harvest  of  pollock  to  be  a 
prudent  management  measure  to 
prevent  possible  declines  in  the  pollock 
resource  caused  by  unrestricted 
harvests  during  the  roe  season. 

(6)  Biological  data  fix)m  a  fishery 
operating  over  a  broad  time  period 
involving  more  than  one  season  reveal 
better  information  about  the  stock 
structure  of  the  species  being  harvested 
than  data  from  a  relatively  short 
intensive  fishery. 

(7)  and  (8)  NOAA  is  aware  that 
limiting  the  roe-season  harvest  of 
pollock  establishes  a  larger  non-roe- 
season  harvest  than  may  otherwise 
occu,'.  During  the  non-roe  season, 
pollock  frequently  are  harvested  with 
bottom-trawl  gear  that  also  catches 
prohibited  species,  such  as  halibut  with 
limits  that  may  effect  fishery  closures 
before  the  target  species  TAC  is  fully 
han'ested.  This  will  not  be  a  serious 
problem  if  fishermen  are  vigilant  in 
avniding  high  bycatch  rates  of 
prohibited  species  by  fishing  in  ways 
that  minimize  their  bycatch  rates. 
Fishcmsn  can  use  pelagic  gear,  which  is 
not  vulnerable  to  closures  due  to 
attainment  of  PSC  allowances,  to  catch 
pollock  during  the  non-roe  season. 
NOAA  notes  that  non-pelagic  gear  was 
prohibited  everywhere  in  the  BSAI 
management  area  to  harvest  pollock  on 
June  30, 1990,  because  the  halibut  PSC 
allowance  for  the  "DAP  Other"  fishery 
was  attained.  This  event  did  not 
constrain  the  DAP  pollock  fishery  ftom 
reaching  its  pollock  catch  limit  before 
the  end  of  the  fishing  year.  In  addition. 
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NOAA  is  considering  refinements  to  the 
bycatch  management  regime,  including 
an  incentive  program,  under 
Amendment  16  to  the  FMP. 

(9)  Gear  conflicts  between  trawl  and 
fixed-gear  types  may  increase  in  the 
fiiture.  These  conflicts  will  result  from 
increased  crowding  on  the  fishing 
grounds  because  of  an  increased 
number  of  vessels  or  an  increased 
amount  of  fixed  gear  being  set  by 
longline  fishermen,  not  from  a  limitation 
on  the  amount  of  pollock  that  may  be 
harvested  during  the  roe  season.  As 
indicated  above,  the  specified  roe- 
season  harvest  limit,  as  a  proportion  of 
the  total  catch,  is  not  substantially 
different  from  the  long-term  average 
amount  of  pollock  harvested  during  the 


roe  season  If  the  number  of  fishing 
vessels  competing  for  all  groundfish 
resources  during  the  non-roe  season 
were  to  remain  unchanged,  an  increase 
in  gear  conflicts  at  that  time  is  unlikely; 
however,  new  vessels  with  greater 
fishing  power  are  constandy  entering 
the  fishery.  An  increase  in  gear  conflicts 
during  the  non-roe  season  will  more 
likely  result  from  expanding  fishing 
capacity  competing  for  a  limited  fish 
resource  than  from  this  seasonal 
allocation  of  pollock.  Excessive  fishing 
capacity  is  a  problem  that  neither 
Amendment  14  nor  this  action  attempts 
to  solve. 


Classification 

This  action  is  authorized  under  50 
CFR  611.93(b)  and  675.20  and  complies 
with  Executive  Order  12291. 

List  of  Subjects 

50  cm  Part  611 

Fisheries,  Foreign  relations. 
50  CFR  Part  675 

Fisheries. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  February  8. 1991. 
Michael  TUlman, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  91-3577  Filed  Z-11-91: 11:35  am  J 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mie 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  210, 215,  220,  235,  and  245 

National  School  Lunch  Program, 
Special  Milk  Program  for  Children, 
School  Breakfast  Program,  State 
Administrative  Expense  Funds,  and 
Determining  Eligibility  for  Free  and 
Reduced  Price  Meals  and  Free  Milk  In 
Schools:  Coordinated  Review  Effort, 
Extension  of  Public  Comment  Period 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Proposed  rule;  extension  of 

public  comment  period. 

SUMIMARY:  The  proposed  rule, 
Coordinated  Review  Effort,  was 
published  in  the  Federal  Register  (55  FR 
52754)  on  December  21, 1990.  Public 
comments  were  requested  to  be 
postmarked  by  February  19, 1991.  This 
action  extends  the  public  comment 
period  to  April  5, 1991.  This  extension 
will  provide  the  public  with  additional 
time  to  analyze  the  provisions  of  the 
proposed  rulemaking  and  to  develop 
substantive  comments  which  will  assist 
the  Department  in  the  development  of  a 
unified  review  system. 
DATES:  To  be  assured  of  consideration, 
comments  must  be  submitted  or 
postmarked  on  or  before  April  5. 1991. 
ADDRESSES:  Comments  should  be  sent 
to  Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  USDA,  Food  and 
Nutrition  Service,  3101  Park  Center 
Drive,  room  1007,  Alexandria,  Virginia 
22302. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Eadie  at  the  above  address  or  phone 
(703)  756-3620. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  by  the 
Assistant  Secretary  for  Food  and 
Consumer  Services  under  Executive 
Order  12291  and  has  been  classified  not 


major.  This  action  will  not  have  an 
armual  effect  on  the  economy  of  $100 
million  or  more,  nor  will  it  result  in 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions.  This 
action  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

The  National  School  Lunch  Program, 
Special  Milk  Program  for  Children. 
School  Breakfast  Program,  and  State 
Administrative  Expense  Funds,  are 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Nos.  10.555, 10.556. 
10.553,  and  10.560.  respectively,  and  are 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (7  CFR  Part 
3015,  subpart  V  and  48  FR  29114,  June 
24, 1983.) 

This  action  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  the  Office  of  Management  and 
Budget  (OMB)  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3520). 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-6120  and  thus  is  exempt  from  the 
provisions  of  that  Act, 

Background 

The  Department  published  the 
proposed  Coordinated  Review  Effort  in 
the  Federal  Register  (55  FR  52754)  on 
December  21, 1990.  In  order  to  allow 
sufficient  time  to  implement  a  final 
rulemaking  before  the  start  of  the  1991/ 
1992  school  year,  the  Department 
provided  a  60-day  conunent  period.  The 
American  School  Food  Service 
Association,  representing  school  food 
service  personnel,  and  other 
commenters  have  indicated  that  the  60- 
day  comment  period  is  not  sufficient. 
Specifically,  it  was  pointed  out  that 
many  schools  were  closed  during  the 
holiday  season,  thus  limiting  the  time 
available  for  comment.  Further,  the 
complexity  of  the  proposed  rule 
demands  sufficient  time  be  made 
available  for  detailed  analysis  and  the 
development  of  substantive  comments. 

The  Department  is  eager  to  ensure 
that  commenters  have  sufficient  time  to 


evaluate  the  proposal  and  to  develop 
substantive  comments.  To  achieve  this 
end,  the  Department  will  continue  to 
receive  comments  submitted  or 
postmarked  on  or  before  April  5, 1991. 

Authority:  (Section  22  of  the  National 
School  Lunch  Act  (42  U.S.C  1769c). 

Dated:  February  13. 1991. 
George  A.  Braley. 

Acting  Administrator. 

[FR  Doc.  91-3855  Filed  2-14-91;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Docket  No.  87-005] 

RIN  0579-AA21 

Importation  of  Nursery  Stock,  Plants, 
Roots,  Bulbs,  Seeds,  and  Other  Plant 
Products 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  We  propose  to  revise  certain 
importation  prohibitions,  restrictions 
and  procedural  requirements  contained 
in  "Subpart — Nursery  Stock.  Plants, 
Roots,  Bulbs,  Seeds,  and  Other  Plant 
Products."  We  believe  these  revisions 
are  necessary  due  to  changes  in  the 
distribution  of  plant  pests  known  to  be 
present  in  certain  foreign  countries,  and 
due  to  reevaluations  of  the  risks  that 
these  plant  pests  could  be  inadvertently 
introduced  into  the  United  States.  These 
revisions  would  affect  the  types  of 
nursery  stock  and  related  articles 
allowed  to  be  imported  into  the  United 
States,  and  the  procedures  required  for 
their  importation. 

We  are  also  giving  notice  of  the 
availability  for  public  review  of  a  draft 
risk  analysis  document.  "Standards  for 
Pest  Risk  Analyses:  Plants  in  Growing 
Media."  When  it  reaches  final  form,  this 
doaunent  will  be  used  by  APHIS  to 
evaluate  pest  risks  associated  with  the 
proposed  introduction  into  the  United 
States  of  various  plant  species 
established  in  growing  media. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  April 
16, 1991.  We  also  will  consider 
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comments  made  at  a  public  hearing  to 
be  held  on  March  28, 1991,  in 
Washington,  DC. 

ADOwmtli  To  help  ensur*  that  your 
written  comments  are  considered,  send 
and  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA.  room  868,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
87-005.  Comments  received  may  be 
inspected  at  U9>A,  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

The  public  hearing  will  be  held  on 
March  28, 1991.  at  10  a.m.  in  the 
Jefferson  Auditorium.  United  States 
Department  of  Agriculture,  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC. 
FOR  nMrrHER  infowiiation  contact: 
Mr.  Frank  Cooper,  Senior  Operations 
Officer.  Port  Operations,  Plant 
Protection  and  Quarantine.  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  room  632, 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301-436-8645. 
•UrPLEMENTARY  MRMMATKMC 

Public  HMrii« 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service  (AHIIS) 
will  preside  at  the  public  hearing.  Any 
interested  person  may  appear  and  be 
heard  te  person,  by  attorney,  or  by  other 
representative. 

The  public  hearing  will  begin  at  10 
a.m.  and  is  scheduled  to  end  at  5  p.m. 
local  time.  However,  the  hearing  may  be 
temunated  at  any  time  after  it  begins  if 
all  persons  desiring  to  sp>eak  have  been 
heard.  We  request  that  all  persons 
attending  the  public  hearing  register 
with  the  presiding  officer,  and  Bll  out  a 
speakers'  registration  card  if  they  wish 
to  speak,  on  the  morning  of  the  hearing 
between  fl  a.m.  and  10  a.m.  at  the 
hearing  room.  Registered  speakers  tvill 
be  heard  in  the  order  of  their 
registration.  Anyone  else  who  wishes  to 
speak  at  the  hearing  will  be  heard  after 
the  registered  speakers.  We  ask  that 
anyone  who  reads  a  statement  provide 
two  copies  to  the  presiding  officer  at  the 
hearing. 

if  the  number  of  registered  speakers 
and  other  participants  at  the  hearing 
warrants  it  the  presiding  officer  may 
limit  the  time  for  each  presentation  so 
that  everyone  wishing  to  ^leak  has  the 
opportunity. 

The  purpose  of  the  hearing  is  to  give 
intet^sted  persons  an  o(^>ortunity  for 
oral  presentation  of  data,  views,  and 


arguments.  Questions  about  the  content 
of  the  proposed  rule  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
will  respond  to  comments  at  the  hearing, 
except  to  clarify  or  explain  provisions  of 
the  proposed  rule. 

Future  Kiiiwiiaking  Actima 

APHIS  intends  to  propose  several 
more  amendments  to  "Subpart — Niffsery 
Stock.  Plants.  Roots.  Bulbs.  Seeds,  and 
Other  Plant  Products'*  during  the  next 
three  years.  Primarily,  these 
amendments  will  consist  of  changes  to 
the  Hst  of  plants  allowed  to  be  imported 
established  in  growing  media  (7  CFR 
319.37-8).  APHIS  has  received  requests 
to  allow  more  than  60  additional  genera 
and  families  of  plants  established  in 
growing  media  to  be  imported  into  the 
United  States. 

Generally.  APHIS  permits  the  entry  of 
specified  plant  genera  and  families  after 
APHIS  determines  that  the  entry 
presents  no  significant  pest  risk  to 
United  States  agriculture.  The  decision 
on  whether  to  allow  entry  of  each  plant 
genus  is  time-consuming,  and  includes 
detailed  analysis  of  pest  risks 
associated  with  the  genus.  These  pest 
risk  analyses  must  be  scientifically 
sound,  thorough,  and  up  to  date.  Pest 
risk  analyses  have  been  performed  for 
the  plant  genera  and  families  that  are 
under  consideration  for  entry 
established  in  growing  media.  However, 
most  of  the  analyses  were  completed 
more  than  a  year  aga  and  some  are  up 
to  ten  years  old.  AI^S  is  concerned 
that  some  of  the  analyses  may  now  be 
outdated.  In  additioa  the  metfiods  used 
in  performing  the  analyses  varied. 
because  they  were  not  conducted  in 
accordance  with  a  uniform  pest  risk 
analysis  methodology.  Therefore,  APHIS 
intends  to  conduct  new  p>e8t  risk 
analyses  for  these  60  plant  genera  and 
families,  using  a  uniform  pest  risk 
analysis  methodology  and  up-to-date 
information. 

Completing  new  pest  risk  anal3rse8  for 
all  the  genera  that  have  been  requested 
will  take  several  years  because  new. 
uniform  standards  for  pest  risk 
evaluation  will  be  used.  As  discussed 
below,  at  the  present  time.  APHIS  is  still 
developing  the  standards  and 
procedures  that  will  be  used  to  evaluate 
the  pest  risks  associated  with  the 
proposed  entry  of  these  plant  genera  in 
growing  media. 

To  prevent  unnecessary  delay  in  the 
publication  of  regulations,  APHIS  has 
decided  to  publish  revisions  to  {  319.37- 
8  in  several  phases.  Each  time  AHUS 
completes  the  pest  risk  analysis  and 
decision-making  process  for  5-15 


genera,  we  intend  to  publish  a  proposed 

rule  proposing  to  permit  entry  of  those 
genera  we  believe  can  be  safely 
imported. 

Therefore,  revisions  to  the  regulations 
will  be  proposed  in  phases.  The  current 
proposed  rule  does  not  propxwe  to  add 
any  plants  to  the  list  of  plants  approved 
for  entry  established  in  growing  media 
contained  in  1 319.37-6.  Over  the  nex* 
three  years,  we  expect  to  propose 
several  more  rules,  each  hsting  plant 
genera  APHIS  proposes  to  add  to  the  list 
in  S  319.37-8. 

Draft  "StandanU  for  Pest  Risk  Analyses: 
Plants  in  Growing  Media" 

APHIS  is  currently  developing  the 
standards  and  procedures  that  will  be 
used  to  evaluate  the  pest  risks 
associated  with  the  proposed  entry  of 
additional  plant  genera  in  growing 
media.  We  have  recently  completed  a 
draft  document  describing  possible 
methodologies  for  this  type  of  pest  risk 
assessment  and  we  are  making  the 
document  available  for  public  review 
and  comment 

Importers  and  others  have  requested 
that  APHIS  allow  approximately  60 
additional  genera  of  plants  to  enter  the 
United  States  established  in  growing 
media.  APHIS  will  perform  a  pest  risk 
analysis  for  each.  Tlie  results  of  each 
pest  risk  analysis  will  determine 
whether  or  not  APHIS  proposes  to 
permit  entry  of  the  plant.  "Therefore, 
interested  parties  may  wish  to  review 
and  comment  on  the  draft  risk  analysis 
document.  "Standards  For  Pest  Risk 
Analyses:  nants  in  Growing  Media." 

This  document  describes  the  process 
through  which  APHIS  is  developing  risk 
analysis  standards  for  entry  of  plants 
established  in  growing  media.  It 
discusses  alternate  methods  for 
performing  such  analyses,  and 
recommends  standards  to  ensure  that- 
pest  risk  analyses  are  of  high  quality.  It 
also  discusses  the  types  of  data  that 
must  be  sought  to  perform  a  reliable 
anal]rsis,  and  methodologies  for 
evaluating  that  data. 

Copies  of  the  document  may  be 
obtained  from  the  following  address: 
APHIS.  Policy  and  Program 
Development  Planning  and  Risk 
Analysis  Systems,  room  814.  Federal 
Building.  6506  Belcrest  Road, 
Hyattsville.  MD  20782,  (303)  436-8716. 

Background 

The  Plant  Quarantine  Act  (7  U.S.C 
151  et  seq.)  and  the  Federal  Plant  Pest 
Act  [7  U.S.C.  ISOaa  etseq.)  authorize  us 
to  prohibit  or  restrict  the  importation 
into  the  United  States  of  any  plants, 
roots,  bulbs,  seeds,  or  other  plant 
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products  in  order  to  prevent  the 
introduction  bito  the  United  States  of 
plant  pests. 

Regulations  promulgated  under  this 
authority,  among  others,  include  7  CFR 
319.37  through  319.37-14.  "Subpart— 
Nursery  Stock,  Plants,  Roots,  Bulbs, 
Seeds,  and  Other  Plant  Products"  (the 
regulations).  These  regulations  govern 
the  importation  of  living  plants,  plant 
parts,  and  seeds  for  or  capable  of 
propagation,  and  related  articles.  Other 
sections  of  part  319  deal  with  articles 
such  as  cut  flowers,  or  fruits  and 
vegetables  intended  for  consumption. 

The  Federal  Plant  Pest  Act  defines 
"plant  pest"  as  "any  Uving  stage  of:  Any 
insects,  mites,  nematodes,  slugs,  snails, 
protozoa,  or  other  invertebrate  animals, 
bacteria,  fungi,  other  parasitic  plants  or 
reproductive  parts  thereof,  viruses,  or 
any  organisms  similar  to  or  allied  with 
any  of  the  foregoing,  or  any  infectious 
substances,  which  can  directly  or 
indirectly  injure  or  cause  disease  or 
damage  in  any  plants  or  parts  thereof,  or 
any  processed,  manufactured,  or  other 
products  of  plants."  The  regulations  in  7 
CFR  319.37-1  contain  a  similar  definition 
of  "plant  pest."  We  use  the  term  "plant 
pests"  in  many  places  in  the  regulations, 
to  refer  to  these  living  stages. 
Occasionally,  where  the  intent  of  the 
regulations  is  to  address  certain  types  of 
pests  and  exclude  others,  we  use  more 
specific  terms,  e.g.,  "plant  diseases" 
where  we  discuss  virus  indexing 
procedures  useful  in  detecting  plant 
diseases  but  not  other  types  of  plant 
pests. 

The  regulations  restrict  or  prohibit  the 
importation  of  most  nursery  stock, 
plants,  roots,  bulbs,  seeds,  and  other 
plant  products.  These  articles  are 
classified  as  either  proA/A/terf  articles  or 
restricted  articles. 

A  prohibited  article  is  an  article  that 
the  Deputy  Administrator  for  Plant 
Protection  and  Quarantine  (PPQ)  has 
determined  cannot  feasibly  be 
inspected,  treated,  or  handled  to  prevent 
it  from  introducing  plant  pests  new  to  or 
not  widely  prevalent  or  distributed 
within  and  throughout  the  United  States, 
jf  imported  into  the  United  States. 
Prohibited  articles  may  not  be  imported 
into  the  United  States,  unless  imported 
by  the  United  States  Department  of 
Agncultiue  for  experimental  or  scientific 
purposes  imder  specified  safeguards. 

A  restricted  article  is  an  article  that 
the  Deputy  Admhiistrator  for  PPQ  has 
determined  can  be  inspected,  treated,  or 
handled  to  eliminate  the  risk  of  its 
spreading  plants  pests  if  imported  into 
the  United  States.  Restricted  articles 
may  be  imported  into  the  United  States 
if  they  are  imported  in  compliance  with 
restrictions  that  may  include  permit  and 


phytosanitary  certificate  requirements, 
inspection,  treatment  or  postentry 
quarantine. 

We  are  proposing  to  change  the 
regulations  by:  (1)  Adding  certain 
articles  to  the  list  of  prohibited  articles: 
(2)  changing  the  conditions  under  which 
certain  restricted  articles  may  be 
imported  into  the  United  States;  and  (3) 
changing  certain  operating  procedures 
regarding  inspections,  certification, 
permits,  and  agreements.  These 
proposed  changes  are  discussed  below, 
section  by  section. 

Section  319.37   Prohibitions  and 
Restrictions  on  Importation;  Disposal  of 
Articles  Refused  Importation 

We  propose  to  simplify  and  clarify  the 
language  prohibiting  the  importation  of 
prohibited  articles,  and  prohibiting  the 
importation  of  restricted  articles  except 
in  accordance  with  the  regulations. 

We  also  propose  to  revise  the 
procedures  for  the  disposal  of  articles 
that  are  refused  entry  due  to 
noncompliance  with  the  requirements  of 
the  regulations.  Currently,  the 
regulations  require  that  such  articles  be 
promptly  removed  from  the  United 
States  or  abandoned  for  destruction.  In 
recent  years  the  amoimt  of  material 
refused  entry  and  subsequently 
abandoned  for  destruction  at  ports  has 
increased  greatly,  resulting  in  a  severe 
drain  on  APHIS  resources  at  ports.  We 
therefore  propose  to  change  the 
regulations  to  require  the  importer  of 
such  articles  to  be  responsible  for  taking 
actions  specified  by  an  inspector  to 
prevent  the  articles  from  introducing 
plant  pests.  Such  required  actions  would 
involve  applying  safeguards  to  the 
articles  (such  as  treatments  authorized 
by  the  PPQ  Treatment  Manual  *  and 
ordered  by  the  inspector),  shipping  the 
articles  to  a  point  outside  the  United 
States,  or  destroying  the  articles.  The 
specified  actions  would  be  required  to 
be  taken  within  the  time  specified  in  an 
emergency  action  notification  (PPQ 
Form  523).  In  choosing  which  action  to 
order  and  in  setting  the  time  limit  for  the 
action,  the  inspector  would  consider  the 
degree  of  pest  risk  presented  by  the 
plant  pest  associated  with  the  article. 
The  degree  of  pest  risk  depends  on  the 
number  and  life  stages  of  the  plant  pests 
associated  with  the  article,  whether  the 
article  is  a  host  of  the  pest  the  types  of 
other  host  materials  for  the  pest  in  or 
near  the  port,  the  climate  and  season  at 
the  port  in  relation  to  the  pest's  survival 


■  The  Plant  Protection  and  Quarantine  Treatment 
Manual  ia  incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  For  further  information  on  the 
content  and  availability  of  this  manual,  see  7  CFR 
300.1,  "Materials  incorporated  by  reference." 


range,  and  the  availabiUty  of  treatment 
facilities  for  the  article,  llie  large  range 
of  possible  combinations  of  these 
circumstances  makes  it  impossible  to 
state  a  general  nde  specifying  the 
disposition  and  time  limits  to  be 
imposed  for  particular  articles  or  pests. 
We  are  also  proposing  to  require  that 
no  person  shall  remove  any  restricted 
article  from  the  port  of  first  arrival 
unless  and  until  a  written  notice  is  given 
to  the  collector  of  customs  by  the 
inspector  that  the  restricted  article  has 
satisfied  all  the  requirements  of  the 
regiilations.  This  change  would  enhance 
our  enforcement  of  the  regulations,  and 
would  help  eliminate  the  possibility  that 
articles  would  be  released  before 
satisfying  those  requirements. 

Section  319.37-1    Definitions 

We  propose  to  add  a  definition' of  the 
term  "port  of  first  arrival,"  because  the 
proposed  regulations  specify  that 
various  inspection,  certification,  and 
other  requirements  can  be  fulfilled  at  the 
port  of  first  arrival.  The  definition  we 
propose  to  add  reads.  "The  land  area 
(such  as  a  seaport,  airport,  or  land 
border  station)  where  a  person,  or  a 
land,  water,  or  air  vehicle,  first  arrives 
after  entering  the  territory  of  the  United 
States,  and  where  inspection  of  articles 
is  carried  out  by  inspectors." 

We  also  propose  to  add  a  definition  of 
"Solanum  spp.  true  seed"  to  distinguish 
between  true  seeds  from  the  flowers  of 
Solanum  spp.  and  cut  sections  of 
Solanum  tubers  that  are  often  referred 
to  as  Solanum  seed  or  potato  seed. 

We  also  propose  to  amend  the 
definition  of  "from,"  by  adding  that  an 
article  would  not  be  considered  to  be 
from  Canada  if  it  was  ever  growm  in  a 
country  from  which  it  would  be  subject 
to  special  foreign  inspection  and 
certification  requirements  that  this 
document  proposes  to  add,  in  S  319.37-5. 
This  change  would  prevent  such  articles, 
which  present  a  significant  pest  risk, 
from  being  considered  to  be  "from" 
Canada,  and  from  being  imported  into 
the  United  States  under  the  generally 
less  restrictive  requirements  for  articles 
from  Canada. 

We  also  propose  to  revise  the 
definition  of  "indexing,"  which  currently 
reads  as  follows:  'Transmitting  the 
juices  from  an  article  suspected  of  being 
infected  with  a  particular  disease  to 
another  article  known  to  be  susceptible 
to  such  disease,  by  grafting  or 
otherwise,  in  order  to  determine  the 
presence  or  absence  of  the  disease  in 
the  article  suspected  of  being  infected 
with  such  disease."  This  definition  is 
accurate  for  pathogen  detection  tests 
which  involve  grafting  imported  plant 
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material  to  •ewHtv*  indicatat  pfaatt  or 
nibhfaig  ssp  frea  tiupBitod  fdaat 
material  onto  soiittv*  iadkataf  plante. 
However,  IndOTtng  baa  avobad  fat 
recent  yeata  to  tadade  all  typaa  of 
pathogen  detection  tests.  Sone  of  tliese 
tesla.  Mch  aa  larology.  electron 
micToeeopy.  and  nndeic  acid 
hybfidiaatiwi  do  not  involve 
transmiaeioa  of  an  tafectioas  pest  to  a 
sensittva  indicator  but  instead  involve 


detectioo  of  tbe  peat  in  extracts  bom  the 
imported  plant  Consequently,  the  above 
definition  for  indexing  is  no  loogar 
descriptive  of  all  pathogen  detection 
procedurea  uaed  in  indexing. 

We  propoee  to  revise  the  definition  of 
"indexing"  to  read  as  foUows:  "Any 
procedure  using  plant  materiel  or  its 
extracts  to  determine  the  presence  or 
absence  of  one  or  more  pests  in  or  on 
the  tested  {dant  material"  This  revised 


deflnition  is  broad  eBOH^  to  include  aU 
the  types  of  feats  currently  used  in 
indexing. 

Sectioa  319.37-2   Prohibited  Articles 

Each  entry  in  the  list  fai  this  section 
consist  of  an  article,  the  i^ces  from 
which  its  importation  is  prohibited,  and 
the  plant  pests  which  are  the  reason  for 
its  prohibition.  The  column  headings  f(V 
the  list  currently  read  as  follows: 


>(MiP>l 


iipMNaiiri 


Foraign  oounkyOM)  or  tocal«y(iM»  kom  «Mck  mMMti 


TrM.  ptoni,  or  1MI  < 


We  propose  to  change  tfie  cohmm 
headings  to  read  as  foDowr 


I  only* 


in  •«  plMM  RMMd  I 


dMMbtat 


The  heading  for  prohibited  articles 
would  be  changed  to  clarify  that  seeds 
are  prohibited  articles  only  if  they  are 
specificaMy  mentioned  in  Oie  list 

The  heachng  for  places  would  be 
changed  becaase  not  all  the  places 
listed  sre  countries,  and  the  tena 
locahtiea  is  vague.  Places  Usted  include 
countries,  territories  and  possessions  of 
countries,  contiacnts  (which  include  all 
countries,  territories,  and  possessions  on 
the  named  continent^  and  geographical 
descriptions  by  longitude  (which  include 
all  countries,  territories,  or  possessions 
of  countries  located  in  part  or  entirely 
within  the  cited  lines  of  longitude).  For 
some  articles,  the  places  from  which 
they  are  prohibited  are  listed  as  "AIT  or 
"All  except  (country  or  continent 
name)".  In  view  of  this  variety  of  place 
descriptions,  the  heading  'Toreign 
places  from  which  prohibited^  seems 
most  appropriate.  For  the  same  reasons, 
we  would  change  "foreign  countries  and 
localities"  in  paragraph  (b)  of  this 
sectioa  to  read  "foreign  places." 

The  heading  for  pests  would  be 
changed  to  remove  the  emphasis  on  tree, 
plant  and  fruit  diseases  and  injurious 
insects.  Since  the  term  "plant  pests"  is 
fully  defined  in  |  319.37-1  and  is  a  basic 
term  used  frequently  in  the  regulations, 
we  beheve  it  is  the  best  term  to  use  in 
the  heading  of  this  hst  of  prohibited 
articles. 

We  propose  to  change  '  die  foreign 
places,  plant  pests,  or  bodi  associated 


*  Th«  rule  portion  of  thi*  document  propoaet  to 
delete  tlie  Hstinst  for  ttiaee  articiee  and  to  replace 
the  dabted  Uatinga  with  new  liatinfa  far  Ike  aaae 
article*,  riwtving  IW  apprepriaie  iaralvi  ptecaa  end 
plant  peats  aasodatad  with  each  article.  Penons 
interetted  in  identifying  change*  to  (he  (Msta 
aasodated  with  pcriiculer  artidee  or  the  foreign 


with  24  articles  currently  in  the  list  of 
prohibited  articles.  The  articles  are  Acer 
(maple),  Aesculia  (horsechestnut). 
AHhaea  (althaea,  hottyhock). 
Chaenomele*  (flowering  quince), 
Chrysanthemum  (chrysanthemum), 
Cocos  nucifera  (coconut),  Cydonia 
(quince),  Eucafyptua  (eucalyptus), 
Euonymus  (euonymus),  GladioJas 
(gladiolus).  Hibiscus  (hibiscus,  rose 
mallow).  Jasminam  (jasmine).  Larix 
(larch).  Ligustrum  (privet).  Mahia  (apple, 
crabapple),  Mangifera  (mango).  Pnmua 
(almond,  apricot  cherry,  cherry  laurel 
English  laurel  nectarine,  fieach,  plum, 
prune).  Pynis  (pear).  Ribes  aigrum 
(black  currant).  Rosa  (rose).  Sofanum 
spp.  (tuber  bearing  species  only — 
Section  Tuberariun)  (potato).  Sorbus 
(mountain  ash).  Syringa  (lilac),  and  Vitis 
(grspe). 

We  propose  to  add  certain  articles, 
foreign  places,  and  plant  pests  to  the 
Ust.  Based  on  scientific  reports  and 
inspection  reports  for  each  proposed 
addition,*  we  have  determined  that 
there  is  a  need  to  prohibit  importation  of 
the  listed  articles  to  prevent 
introduction  into  the  United  States  of 
the  plant  pests  listed  with  that  article. 
We  propose  to  classify  these  articles  as 
prohibited  rather  than  restricted 
because-there  is  no  feasible  method  of 


place*  from  which  the  article*  are  prohibited  ihould 
compare  the  pro^oeed  Hating*  ta>  |  ns.37-2  of  the 
rule  portioa  e(  lU*  dociBMKt  to  the  current  liatiag* 
for  thoae  article*  tn  I  31S.37-2. 

*  Information  on  the  icientific  and  inspection 
report*  for  particular  articlei  may  be  obtained  by 
writing  to  the  Admrniatralor.  c/o  Port  Operation*, 
Ptent  Protection  and  Quarantine.  Ammal  and  Ptant 
Health  hiepection  Senrtee.  U.S.  Diipaifeul  of 
AgricuJtura.  roooi  S35,  Federal  Pudding,  esos 
Belcrett  Road.  Hyattaville.  t4D  xm. 
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inspection  or  treatment  or  other 
procedure  to  ensure  that  the  articles  do 
not  introduce  plant  pests. 

We  also  propose  to  add  to  the  list  of 
prohibited  articles  19  articles  that  are 
not  currently  listed.  Some  of  the 
additions  are  the  seed  of  plants;  the 
heading  to  the  list  of  prohibited  articles 
indicates  that  seed  is  not  prohibited 
unless  specifically  mentioned.  We  have 
determined  that  if  these  articles  are 
imported  from  the  foreign  places  listed 
with  them,  they  may  introduce  the  pests 
listed  with  them,  and  there  is  no  feasible 
method  of  inspection,  treatment  or  odier 
procedure  to  prevent  this  introduction. 
The  articles  we  propose  to  add  are 
Abelmoschus  (cdcra).  Aiphanes  (cojnire. 
ruffle  and  date  pahn),  Arachis  (peanut) 
seed  only.  Blighia  sapida  (akee). 
Crocosmia  (montebretia), 
Dendranthema  (chrysanthemum), 
Fabaceae  (herbaceous  spp.  only), 
Hyophorbe  (palm),  Leersia  (cutgrass) 
seed,  Leptochloa  (sprangletop)  seed,    • 
Neodypsis  (pahn),  Poaceae  (vegetative 
parts  of  all  grains  and  grasses),  Pninus 
seed  (except  species  in  subgenus 
Cerasus]  (almond,  apricot  nectarine, 
peach,  plum,  and  prune)  (excluding  seed 
meeting  the  conditions  for  importation 
in  S  319.37-50)),  Pseudolarix  (golden 
larch),  Ravenea  (pahn),  Solanum  spp. 
true  seed,*  Theobroma  (cacao). 
Watsonia  (bu^e  lily),  and  Zizania  (wild 
rice)  seed. 


*  Tr«e  aced  1*  the  term  conunoaly  uaed  in 
horticolture  to  idenSfy  seed  produced  by  Qowers  of 
Solaoum  capable  of  germ  in*  ting  and  prodacing  new 
Solanum  plant*,  ai  diitinguiahed  from  cut  section* 
of  Solanum  tuber*  that  are  often  referred  to  •* 
Suhnum  iced  or  potato  aeed. 
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We  jiMpoat  to  divide  the  listing  for 
the  genns  So/onara  into  two  separate 
listings,  to  deal  with  the  fact  that  some 
plant  pesto  are  associated  with  all 
Solanum  species,  and  some  only  with 
true  seed  of  potatoes.  One  listing  would 
prohibit  plants  (d  Solanum  species. 
except  poteto  true  seed,  from  all 
countries  except  Canada.  The  second 
listing  would  prohibit  potato  true  seed 
[Solanum  tuber-bearing  species  Section 
Tuberarium)  from  all  countries  except 
Canada  and  New  Zealand.  Hie  net 
effect  would  be  diat  Solanum  spp. 
plants  could  be  imported  only  from 
Canada,  whQe  true  seed  of  potatoes 
could  be  imported  only  from  Canada 
and  New  Zealand,  and  true  seed  of  non- 
potato  Solanum  species  could  be 
imported  from  any  country. 

We  also  propose  to  cxnrect  die  listing 
for  Mulberry  mosaic  virus.  This  disease 
of  mulberry  is  currently  and  etroneoulBly 
listed  as  a  prohibited  article;  the  listing 
should  read  Morus  (mulbeiry)  as  the 
prohibited  article,  with  mulbcnry  dwarf 
or  mulberry  mosaic  diseases  listed  as 
the  pests  associated  with  the  article. 

In  addition,  we  propose  to  change  the 
Ustuig  for  Ribes  nigrum  (black  currant) 
to  Ribes  spp.  (ciurant  gooseberry] 
because  we  have  determined,  as 
discussed  in  die  proposed  changes  to 
§  319.37-7,  that  the  pest  of  concern, 
black  currant  reversion  agent,  occurs  in 
other  Ribes  species,  as  well  as  Ribes 
nigrum. 

We  also  propose  to  delete  the  listings 
for  Oryza  (rice)  £md  Zizania  (wild  rice), 
since  these  articles  are  included  under 
the  family  Poaceae,  which  we  propose 
to  add  to  the  list  As  discussed  above, 
we  are  adding  Zizania  seed  as  a 
prohibited  article,  so  wild  rice  seed,  as 
well  as  rice  plants  and  wild  rice  plants 
(included  in  the  current  listing  for 
Zizania  and  in  die  proposed  listing  of 
Poaceae],  would  all  be  prohibited 
articles. 

Section  319.37-2(b)  prohibits,  among 
other  things,  die  importation  of  certain 
plants  that  exceed  a  specified  maxinmra 
size.  Large  plants  are  difTicult  to  inspect 
thoroughly,  and  the  larger  the  plant  die 
greater  the  possibility  tiiat  pests  may  be 
overlooked  during  inspections.  Current 
S  319.37-2(b)(6]  limits  the  size  of 
imported  plants  with  growth  habits 
similar  to  trees  and  shrubs,  with  certain 
exceptions,  to  a  length  of  460  millimeters 
(approximately  18  inches)  measured 
from  the  soil  line  to  the  fardiest  terminal 
growing  point.  However,  many  palm 
plants  and  plants  with  growth  habits 
similar  to  palms  have  a  terminal 
growing  point  only  a  few  inches  above 
the  soil  line,  but  have  stems  and  leaves 
extending  outward  several  feet  Such 
plants  technically  meet  the  current  size 


stendard.  but  present  inspection 
difficulties  of  the  type  the  size  standard 
was  designed  to  eliminate.  Therefore, 
we  propose  to  add  language  to  diis 
section  to  prohibit  importation  of  palms 
and  other  plants  with  growring  habite 
similar  to  pahns  that  exceed  a  total 
length  (stem  plus  leaves)  of  91S 
millimeters  (approximately  36  inches). 
Experience  conducting  inspections  has 
shown  that  palms  and  similar  plants  of 
this  size  or  less  can  be  effectively 
inspected  for  pests. 

Section  319.37-3    Permits 

This  section  of  the  regulations  allows 
certain  restricted  articles  to  be  imported 
or  offered  for  importation  only  after 
issuance  of  a  written  permit  by  Plant 
Protection  and  Quarantine.  Written 
permits  are  required  for  these  articles 
because  diey  present  substantial  risks  of 
introducing  plant  pests  unless  certain 
conditions  are  met  and  the  written 
permit  process  helps  ensure  that  die 
necessary  conditions  are  met 

We  propose  adding  true  seed  of 
Solanum  spp.  (tuber-bearing  species 
only — Section  Tuberarium)  from  New 
Zealand  to  the  list  of  articles  that  may 
be  imported  if  accompanied  by  a  written 
permit  We  do  not  believe  that  true  seed 
of  Solanum  spp.  (tuber-bearing  species 
only — ^Section  Tuberarium)  imported 
from  New  Zealand  would  present  a  risk 
of  introducing  plant  pests,  because  plant 
pests  of  Solanum  spp.  (tuber-bearing 
species  only — Section  Tuberarium)  that 
are  new  to  or  not  widely  prevalent  or 
distributed  within  and  throu^out  the 
United  States  do  not  exist  in  New 
Zealand,  and  the  conditions  for 
importing  potatoes  (including  true  seed) 
into  New  Zealand  are  equivalent  to  the 
ctmditions  for  importing  potatoes 
(including  true  seied)  into  the  United 
States.  TTiese  true  seeds  from  New 
Zealand  could  be  imported  only  after 
issuance  of  a  %vritten  permit  to  assist 
APHIS  in  ensuring  that  the  true  seed 
originated  in  New  Zealand. 

We  also  propose  adding  bulbs  of 
Crocosmia,  Gladiolus,  and  Watsonia  to 
the  list  of  articles  that  may  be  imported 
only  after  issuance  of  a  written  permit. 
We  would  add  a  written  permit 
requirement  only  for  the  bulbs  of  these 
species  because  a  requirement  alreaily 
in  the  regulations,  i  319  J7-3(a)(5), 
requires  written  permite  for  restricted 
articles  other  than  bulbs,  seeds,  or 
sterile  cultures  of  orchid  plante,  when 
imported  in  lote  of  13  or  more  articles. 
The  revised  permit  requirement  would 
require  permite  for  bodi  imported  bulbs 
and  plants  of  these  species.  We 
proposed  above  to  prohibit  importation 
of  Crocosmia,  Gladiolus,  and  Watsonia 
articles  from  certain  foreign  places,  and 


a  written  permit  requirement  would  help 
ensure  that  theae  artides  are  allowed 
importatian  only  from  foreiyn  places  not 
indnded  in  that  prohibition. 

Section  319.37-4    Inspection  and 
Phytosanitary  Certificates  of  Inspection 

This  section  d  the  regulations 
currently  requires  that  a  phytosanitary 
certificate  of  inspection  issued  by  the 
country  in  which  the  article  was  grown 
accompany  a  restricted  article  at  the 
time  of  importetion  or  offer  for 
importation,  if  the  country  in  which  die 
article  was  grown  maintains  an  official 
system  of  inspection  for  plant  peste.  It 
also  states  that  any  such  restricted 
article  is  sub)ect  to  inspection  at  die 
time  of  importation.  It  states  furtiier  that 
a  restricted  article  imported  frtnn 
countries  not  maintaining  sudi  an 
official  system  shall  be  inspected  by 
PPQ  at  the  time  of  importetion  into  the 
United  States  to  determine  if  it  is  free  of 
plant  diseases  and  other  plant  peste  and 
is  otherwise  eligible  to  be  imported. 

We  propose  to  amend  this  section  to 
require  that  any  restricted  article  offered 
for  importation  into  the  United  States 
must  be  accompanied  by  a 
phytosanitary  certificate  or.  in  the  case 
of  certain  greenhouse-grown  plante  from 
Canada,  a  certificate  of  inspection  in  the 
form  of  a  label  This  change  would 
reflect  the  fact  that  for  many  years  there 
have  been  no  imports  of  restricted 
articles  into  the  United  States  from 
countries  that  do  not  maintain  an 
official  system  of  inspection  for  plant 
pests,  and  we  are  unaware  of  any 
persons  interested  in  importing 
restricted  artides  bom  such  countries  in 
the  fbrseeable  future.  As  a  policy 
decision,  APHIS  does  not  intend  to 
allow  importetion  of  restricted  articles 
from  countries  that  do  not  maintain  an 
official  system  of  inspection  for  plant 
pests.  This  change  would  provide 
protection  in  cases  where,  due  to 
political  change,  a  country  intemipto  or 
discontinues  ite  plant  protection 
activities.  This  change  is  also  in  accord 
with  section  1  of  the  Plant  Quarantine 
Act  (7  U.S.C  154),  which  does  not 
require  admission  of  nursery  stock  from 
such  countries  but  only  provides  that 
"nursery  stock  imported  fixim  countries 
where  no  official  system  of  inspection 
for  such  stock  is  maintained  may  be 
admitted  upon  such  conditions  and 
imder  stich  regulations  as  the  Secretary 
of  Agriculture  may  prescribe." 

As  noted  above,  we  also  propose  to 
amend  this  section  to  allow 
importations  of  certain  greenhouse- 
grown  plante  from  Canada  accompanied 
by  certificates  of  inspection  in  the  form 
of  a  label  The  label  would  not  be  a 
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phytosanitary  certificate  but  would,  like 
a  phytoMiiitary  certificate,  serve  as  the 
certificate  of  inspection  required  by 
section  1  of  die  Plant  Quarantine  Act  (7 
U.S.C  1S4).  The  label  would  be  used  for 
importation  of  articles  that  meet  the 
conditions  of  a  written  greenhouse 
inspection  program  agreement  between 
the  Canadian  plant  protection  service 
(Plant  Protection  Division  of  Agriculture 
Canada)  and  PPQ. 

The  use  of  a  label  certificate  in  lieu  of 
a  phytosanitary  certificate  would 
facilitate  the  shipment  of  eligible 
greenhouse-grown  plants  from  Canada 
to  the  United  States,  and  would  reduce 
the  amount  of  time  APHIS  inspectors 
must  devote  to  such  shipments  at  the 
port  of  entry.  In  addition.  Canada  has 
agreed  to  reciprocity  for  the  use  of  such 
labels.  Canada  will  allow  the  entry  fivm 
the  United  States  of  certain  greenhouse- 
grown  plants  when  they  are 
accompanied  by  certificates  of 
inspection  in  the  form  of  a  label,  rather 
than  phytosanitary  certificates. 

Consistent  with  the  agreement,  the 
proposed  regulations  provide  that 
Agriculture  Canada  shall  do  the 
following: 

—Eliminate  individual  inspections  and 
phytosanitary  certification  of  articles 
exported  under  the  agreement; 

—Enter  into  written  agreements  with 
greenhouse  growers  participating  in 
the  greenhouse  program,  that  contain 
specific  requirements  that  must  be 
carried  out  by  greenhouse  growers; 

—Inspect  greenhouses  and  the  plants 
being  grown  in  them  using  inspection 
methods  and  schedules  approved  by 
Plant  Protection  and  Quarantine  to 
ensure  that  the  requirements  of  the 
agreement  between  the  Plant 
Protection  Division  of  Agriculture 
Canada  and  greenhouse  growers  are 
being  carried  out; 

—Issue  labels  to  each  grower 
participating  in  the  program.  The 
labels  issued  to  each  grower  will  be 
required  to  bear  a  unique  number 
assigned  by  the  Plant  Protection 
Division  of  Agriculhire  Canada 
identifying  that  grower,  and  will  be 
required  to  bear  the  following 
statement:  "This  shipment  of 
greenhouse  grown  plants  meets  the 
import  requirements  of  the  United 
States,  and  is  believed  to  be  free  from 
hijurious  plant  pests.  Issued  by  Plant 
Protection  Division,  Agriculture 
Canada."  The  Plant  Protection 
Division  of  Agriculture  Canada  will 
also  be  required  to  ensure  that  the 
grower's  label  is  placed  on  each 
container  of  articles  exported  under 
the  agreement  and  on  an  airway  bill, 
bill  of  lading,  or  dehvery  ticket 


accompanying  each  shipment  of 
articles; 
— Ensure  that  only  plants  that  are  not 
excluded  shipment  by  the  terms  of  the 
agreements  between  the  Plant 
Protection  Division  of  Agriculture 
Canada  and  the  greenhouse  growers 
are  shipped. 

The  Plant  Protection  Division  of 
Agriculture  Canada  would  ensure  that 
each  participating  greenhouse  grower 
shaU: 

—Maintain  records  of  the  kinds  and 
quantities  of  plants  grown  in  their 
greenhouses,  including  the  place  of 
origin  of  the  plants,  keep  the  records 
for  at  least  one  year  after  the  plants 
are  shipped  to  the  United  States,  and 
make  the  records  available  for  review 
and  copying  upon  request  by  either 
the  Plant  Protection  Division  of 
Agriculture  Canada  or  an  authorized 
representative  of  the  Secretary  of 
Agriculture. 
— Apply  to  the  outside  of  each  carton  of 
plants  grown  in  accordance  with  this 
subsection,  so  as  to  be  readily  visible 
to  inspectors  and  customs  officials, 
and  to  an  airway  bill  bill  of  lading,  or 
delivery  ticket  for  plants  to  be  shipped 
to  the  United  States,  a  label  issued  by 
the  Plant  Protection  Division  of 
Agriculture  Canada  including  the 
identification  number  assigned  to  the 
grower  by  the  Plant  Protection 
Division  of  Agriculture  Canada  and 
the  following  certification  statement: 
"This  shipment  of  greenhouse  grown 
plants  meets  the  import  requirements 
of  the  United  States,  and  is  believed 
to  be  free  fix>m  injurious  plant  pests. 
Issued  by  Plant  Protection  Division, 
Agriculture  Canada."; 
— Apply  labels  in  accordance  with  this 
program  solely  to  cartons  of  plants 
that  meet  requirements  of  7  CFR 
chapter  III  for  import  of  these  plants 
from  Canada  into  the  United  States; 
and 
— Use  pest  control  practices  approved 
by  Plant  Protection  and  Quarantine 
and  the  Plant  Protection  Division  of 
Agriculture  Canada  to  exclude  pests 
fivm  the  greenhouses. 
This  proposed  change  would  allow  the 
plant  protection  service  of  Canada  tu 
certify  that  certain  greenhouses  and  all  . 
the  products  grown  in  them  for  export  to 
the  United  States  are  believed  to  be  free 
from  Injurious  plant  pests,  rather  than 
requiring  the  plant  protection  service  of 
Canada  to  inspect  individual  shipments 
and  certify  tiiat  individual  shipments  of 
articles  are  free  from  pests. 

We  believe  that  this  proposed  change 
would  continue  to  protect  agahist  the 
introduction  of  plant  pests  while  easing 
the  regulatory  burden  on  growers  and 


importers.  It  would  allow  more  efficient 
use  of  Canadian  plant  protection  service 
and  PPQ  personnel  resources.  Canadian 
growers  who  meet  the  requirements  of    ■ 
the  regulations  would  not  have  to 
arrange  for  a  representative  of  the 
Canadian  plant  protection  service  to 
inspect  and  issue  a  phytosanitary 
certificate  for  each  shipment;  instead, 
the  representative  would  inspect  the 
greenhouse  and  plants  grown  in  it  and 
authorize  the  grower  to  mark  his 
shipping  cartons  with  a  label  identifying 
the  articles  as  shipped  in  accordance 
with  this  program.  The  label  would  be 
issued  to  the  growers  by  the  plant 
protection  service  of  Canada,  and  would 
be  considered  by  PPQ  as  equivalent  to  a 
phytosanitary  certificate  of  inspection 
for  the  plants  authorized  importation 
under  this  program.  This  would  allow 
the  growers  to  avoid  expense, 
scheduling  difficulties  and  delays 
involved  in  obtaining  the  services  of  an 
inspector  for  each  shipment. 

These  provisions  regarding 
importation  of  greenhouse-grown  plants 
would  be  implemented  for  Canadian 
plants  because  following  extensive 
discussions  with  the  Canadian  plant 
protection  service  and  evaluation  of 
their  inspection  and  certification 
services,*  we  have  determined  that  such 
importations  can  be  allowed  without 
increasing  the  risk  of  introductions  of 
plant  pests  into  the  United  States. 

We  also  propose  to  amend  this 
section  by  adding  a  provision  that  a 
restricted  article  may  be  sampled  and 
inspected  by  an  inspector  at  the  port  of 
first  arrival  and/or  under  preclearance 
inspection  arrangements  in  the  country 
where  grown.*  This  change  reflects  the 
increasing  use  of  preclearance 
inspection  arrangements  under  which 
articles  are  inspected  in  the  country 
where  the  articles  were  grown  prior  to 
their  shipment  to  the  United  States.  It  is 
important  to  note  that  this  change  does 
not  reduce  the  authority  of  inspectors  to 
inspect  any  restricted  article  at  the  time 
of  its  entry  into  the  United  States. 


*  Document*  conGcming  our  evaluation  of 
Canadian  plant  protection  activitie*  in  regard  to  Ihia 
program  are  contained  in  the  adminiitrativa  recArd 
for  tkl«  propoaed  rule,  and  may  ba  obtained  by 
writing  to  the  Adminiitrator.  c/o  Port  Operation*, 
Plant  Protection  and  Quarantine,  Animal  and  Plant 
Health  Inapection  Service.  U.S.  Department  of 
Agriculture,  room  83S,  Federal  Building.  SSOS 
Belcreat  Road.  Hyattaville,  MD  20782. 

*  Any  tpadal  predaaranca  inapection 
requirement*  developed  for  particular  article*  or 
countrie*  will  be  publithed  in  the  Fadwal  RagUtar. 
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Section  319,87-6   Special  Foreign 
Inspection  and  Certification 
Requirements 

This  section  requires  that 
phytosanitary  certificates  for  certain 
restricted  articles  trom  certain  countries 
contain  accurate  additional  declarations 
by  those  countries  to  certify  that  the 
articles  are  free  frtHn  particular  pests. 
This  is  necessary  because  tiie  visual 
inspection  just  prior  to  export  required 
for  issuance  of  phytosanitary 
certificates  would  not  consistentiy 
detect  certain  pests. 

The  additional  declarations  required 
for  some  articles  concern  die  place  and 
manner  of  growth  of  the  articles,  testing 
for  disease  organisms,  and  microscopic 
inspections  for  certain  plant  pests, 
which  are  necessary  to  ensure  the  pest- 
free  status  of  certain  imported  articles. 

The  current  regulations  in  i  319.37-6 
(a)  through  (g)  require  that  a 
phytosanitary  certificate  containing 
additional  declarations  accooquny 
various  articles  "at  the  time  of 
importation  or  offer  for  importation  into 
the  United  States."  We  propose  to 
change  this  phrase  to  read  "at  the  time 
of  arrival  at  the  port  of  first  arrival  in 
the  United  States"  in  current  paxagmfhM 
(a)  through  (g),  and  to  use  this  new 
language  in  proposed  paragrapha  (h) 
through  (m)  in  (  319.37-5. 

There  are  several  reasons  for  this 
proposed  change  in  language.  The  "time 
of  importation"  actually  occurs  wrhoi 
the  means  of  conveyance  crosses  the 
territorial  boundary  of  the  United  States, 
and  there  are  no  APHIS  inspectors 
present  to  verify  compliance  at  this 
point.  The  first  opportunify  for 
inspectors  to  verify  compliance  occurs 
when  the  means  of  conveyance  arrives 
at  a  port  We  are  proposing  to  require 
that  phytosanitary  c«1ificates 
accompany  articles  at  "the  port  of  first 
arrival"  to  link  compliance  to  the 
eariiest  opportunify  APHIS  inspectors 
have  to  verify  compliance,  and  to 
prevent  the  movement  in  the  United 
States  of  uncertified  and  possibly 
infested  articles  which  could  result  in 
the  introduction  of  plant  pests. 

Certain  restricted  articles  from  any  of 
a  large  nimiber  of  countries  must  be 
accompanied  by  a  phytosanitary 
certificate  containing  an  accurate 
additional  declaration  that  the  land  on 
which  the  article  was  grown  was 
sampled  and  microscopically  inspected 
and  found  free  frnm  two  types  of  potato 
cyst  nematodes,  Globodera 
rostochieasis  (WoU.)  Behrens  and  G. 
pallida  (Stone)  Behrens. 

We  propose  to  remove  Israel  bom  the 
list  of  countries  that  must  provide 
additional  declarations  regarding  these 


nematodes.  Israel  would  be  removed 
because  we  have  detennised  that  these 
potato  cyst  nematodes  do  not  occur  in 
Israel  baaed  on  reports ''  frttm  the 
European  Plant  Protection  Oiganization. 

We  also  propose  to  add  Australia. 
Bulgaria.  Costa  Rica,  Crete.  Cyprus, 
Egypt.  Hungary,  Jordan.  Malta.  Morocco. 
Pakistan,  the  niiUppines,  and  Tunisia  to 
the  list  of  countries  that  most  provide  an 
additional  certification  regarding  these 
nematodes,  because  we  have 
determined,  based  on  reports  in  the 
scientific  literature  and  from  foreign 
plant  protection  services,  that  one  or 
both  of  diese  nematodes  occur  in  these 
countries  ajad  articles  from  these 
countries  may  pose  a  risk  of  spreading 
these  nematodes. 

Section  319.37-5IbKl)  deals  widi 
importatipn  of  plants  of  Chaeaomeles, 
Cydonia,  Malus.  Prunus,  and  Pynis 
species.  Plants  in  these  genera  include 
flowering  quince,  quince,  apple, 
crabapple,  almond,  apricot  cherry, 
cherry  laurel,  English  laurel  nectarine, 
peach,  plum,  prune,  and  pear.  Currently, 
these  articles  may  be  imported  only 
from  Belghmi,  Canada,  Federal  Republic 
of  Germany,  France,  Great  Britain,  and 
the  Netheriands,  and  with  one 
exception,  only  if  the  phytosanitary 
certificate  accompanying  die  article 
contains  an  additional  statement  by  die 
plant  protection  service  of  the  country  of 
origin  declaring  that  the  articles  were 
grown  in  nurseries  and  that  the  articles 
were  found  to  be  free  of  certain 
specified  diseases.  The  determination 
that  the  articles  were  found  to  be  free  of 
these  specified  diseases  is  based  on 
visual  examination  and  indexing  of  the 
parent  stock  of  the  articles  and 
inspection  of  the  nursery  where  the 
articles  are  grown.  The  exception  is  that 
an  accurate  declaration  on  the 
phytosanitary  certificate  that  a  disease 
does  not  occur  in  the  country  in  which 
an  article  was  grown  may  be  used  in 
lieu  of  visual  examination  and  indexing 
of  the  parent  stock  for  that  disease.  We 
propose  to  amend  this  section  to  remove 
the  apple  chat  fruit  virus  from  the  list  of 
diseases  for  which  Malus  must  be 
examined  and  indexed,  based  on 
studies  *  that  show  that  the  apple  chat 


'  Document*  concerning  our  evaluation  of  these 
report*  are  oontaiiwd  in  the  actaiiiiiatrBtiTe  record 
for  thi*  propoaed  nrie.  aad  vay  ba  obtainad  by 
writing  to  Port  Operation*.  Plant  Protection  and 
Quarantine.  Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agricrfture,  room  63S, 
Federal  Building.  esOS  Belcreet  Road.  Hyattaville, 
MD  20782. 

*  Documents  concemiiig  oar  evalaatian  of  these 
atudiei  are  contained  in  the  adnunixtrabve  record 
for  this  proposed  rule,  and  may  be  obtained  by 
writing  to  Port  Operation*.  Plant  Protection  and 
Quarantine.  Aaimal  aod  Flaal  Health  Inspactiao 
Service.  U.S.  Department  of  Ayticuitiire,  rooa  6S&, 


fivit  vinia  does  not  cause  ecooomic 
damage  to  plants  grown  in  the  U,S..  that 
there  ia  reasonable  cause  to  assume  it  is 
in  the  U.S.,  and  therefore  it  is  not  of 
quarantine  significance. 

We  also  propoae  lo  add  certain 
diseases  to  the  lists  of  diseases  for 
which  ChaenomeJes,  Cydonia,  Malua, 
Prunus,  and  Pyius  suist  be  indexed  and 
visually  examined.  We  have  detetntned 
that  these  articles  present  a  risk  of 
introducing  the  specified  diseases,  and 
that  this  risk  can  be  controlled  by 
imposing  the  requirements  of  i  319.37- 
5(b)(1)  on  tlw  articles. 

The  diseases  we  propose  to  add  are 
Cuignardia  piricoJa  (Nose)  Yamomoto 
for  Chaenomeles,  Cydonia,  MaJas,  and 
Pyras;  Valsa  mali  Miyabe  A  Yamada  ex. 
Miura  for  Malus,  Prunus,  and  Pyras;  and 
quince  soofy  ringspot  agent  quince 
yellow  blotch  agent  and  quince  stunt 
agent  for  Pyrus. 

We  also  propose  to  add  to  S  319.37- 
5(bKl)  a  requirement  that  with  one 
exception,  any  restricted  article  of  Yitis 
spp.  imported  bom  Canada  must  be 
accompanied  by  a  phytosanitary 
certificate  bearing  an  accurate 
additional  declaration  stipulating  that 
the  plants  were  grown  in  a  nursery,  and 
were  found  free  of  specified  plant 
diseases  by  visual  examination  and 
indexing  of  the  parent  stock  conducted 
in  Canada  by  the  plant  protection 
service  of  Canada.  The  exception  is  Aat 
an  accurate  ileclaration  on  tire 
phytosanitaiy  certificate  that  a  disease 
does  not  occur  in  Canada  may  be  used 
in  lieu  of  visual  examination  and 
indexing  of  parent  stock  for  that  disease. 

We  believe  that  this  action  regarding 
importations  from  Canada  is  necessary 
in  response  to  the  shipment  to  Canada 
of  European  grapevine  scion  wood  and 
rootstocks.  T^ere  is  a  great  demand  for 
these  European  stocks  in  the  United 
States  and  Canada,  and  a  considerable 
amount  was  imported  into  Canada 
several  years  ago.  Althotigh  these  stocks 
are  prohibited  importation  into  the 
United  States,  there  is  a  chance  that 
some  of  these  stocks  or  their  progeny 
may  be  deliberately  or  inadvertentiy 
imported  bom  Canada.  The  proposed 
indexing  visual  examination,  and 
additional  declaration  requirements 
should  prevent  these  European  stock 
grapevines,  and  Canadian  stock 
grapevines  infected  %vith  diseases  from 
European  stock,  from  entering  the 
United  States. 

We  also  propose  to  change  the 
requirements  regarding  Chrysanthemuin 
spp.  in  i  3ia37-5(c)  to  apply  to  both 


Federal  Building.  SSOS  Bekreat  Road.  HyatUvilla. 
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Chrysanthemum  and  Dendmnthema 
spp.,  because  plants  known  as 
chiysanthemums  and  subject  to  white 
rust,  the  disease  of  concern  in  this 
section,  are  found  classified  in  both  of 
these  genera.  We  also  propose  to 
remove  the  provisions  in  this  paragraph 
that  allow  importation  of 
Chrysanthemum  and  Dendmnthema 
spp.  from  Canary  Islands.  Chile, 
Colombia,  Great  Britain.  Uruguay,  and 
Venezuela,  because  allowing,  such 
importation  would  not  be  appropriate 
since  white  rust  disease  occurs  in  these 
countries  and  we  have  proposed,  in 
i  319.37-2(a].  to  prohibit  importation  of 
Chrysanthemum  and  Dendmnthema 
spp.  from  these  countries. 

Paragraph  (e)  of  i  319.37-5  allows  an 
article  of  Rubus  spp.  (except  seeds]  from 
Ontario.  Canada,  to  enter  the  United 
States  without  being  subject  to 
postentry  quarantine  if  tlie 
accompanying  phytosanitary  certiflcate 
contains  an  additional  declaration  that 
the  article  was  found  by  the  plant 
protection  service  of  Canada  to  be  free 
of  Rubus  stunt  virus  based  on  visual 
examination  and  indexing  of  the  parent 
stock.  This  exemption  from  postentry 
quarantine  is  allowed  because  Ontario 
has  established  a  Raspberry  Plant 
Certification  Program  which  APHIS  has 
reviewed  and  approved  as  adequate  for 
certification  of  Rubus  spp. 

Recently,  Canada  has  developed 
similar  Rubus  certification  programs  for 
other  parts  of  Canada.  Therefore,  we 
propose  to  change  9  319.37-5(e)  to  allow 
an  article  of  Rubus  spp.  from  anywhere 
in  Canada  to  enter  the  United  States 
without  being  subject  to  postentry 
quarantine,  provided  it  is  accompanied 
by  a  phytosanitary  certificate  bearing  an 
accurate  additional  declaration  that  the 
article  is  free  of  Rubus  stunt  agent, 
based  on  visual  examination  and 
indexing  of  the  parent  stock  in 
accordance  with  an  approved  Raspberry 
Plant  Certification  Program  of  Canada.* 
We  also  propose  to  change  the  term 
"Rubus  stunt  virus"  to  "Rubus  stxmt 
agent"  in  S  319.37-5  (e)  and  (f)  because 
recent  research  indicates  that  the  agent 
of  this  disease  may  not  be  a  virus. 

Paragraph  (g)  of  i  319.37-5  allows 
certain  varieties  of  coconut  seed  to  be 
imported  from  Jamaica,  if  the  Jamaican 
plant  protection  service  certifies  on  the 
phjrtosanitary  certificate  accompanying 
such  shipments  that  the  coconut  seed  is 
of  specified  varieties  that  are  resistant 


•A  copy  of  th«  RMpberry  Plant  Certiflcation 
Pragraoi  of  Canada  may  be  obtained  by  writing  to 
the  Adminiatrator,  c/o  Port  Operatiana,  Plant 
Protection  and  Quarantine.  Animal  and  Plant 
Healtli  Inspectioo  Service,  U.S.  Department  of 
Agriculture,  room  63S.  Federal  Building,  6S06 
Belcrest  Road.  HyalUville,  MO  20782. 


to  lethal  yellowing  disease.  We  propose 
to  amend  this  paragraph  to  allow 
importation  of  these  articles  from  Costa 
Rica  as  well  as  Jamaica,  because  our 
pest  risk  analysis  indicates  that  coconut 
seed  that  is  certified  by  the  plant 
protection  service  of  Costa  Rica  to  be  of 
the  specified  varieties  may  be  imported 
bom  Costa  Rica  without  significant  risk 
of  spreading  plant  pests. 

Imf>ortation  of  propagative  material 
(except  seed)  of  Vitis  spp.  (grape)  is 
currently  prohibited  from  all  foreign 
places  except  Canada,  due  to  the  risk 
that  the  grapevine  might  introduce 
certain  plant  diseases  into  the  United 
States.  Recently,  visual  examination  and 
indexing  procedures  have  been 
implemented  at  a  nursery  in  the  Federal 
Republic  of  Germany  which  can  show 
whether  Vitis  vegetative  material  is  free 
bom  these  diseases. 

Therefore,  we  propose  to  add  a  new 
paragraph  (h)  to  {  319.37-5  to  allow  the 
importation  of  grapevines  bom  the 
Federal  Republic  of  Germany  if  a 
phytosanitary  certificate  accompanies 
the  importation  and  the  certificate 
contains  an  accurate  additional 
declaration  that  the  parent  stock  of  the 
grapevines  was  determined  to  be  free  of 
certain  specified  plant  diseases  by 
visual  examination  and  indexing  of  the 
parent  stock,  and  that  the  plants  were 
propagated  in  fumigated  soil  by  rooting 
plant  material  derived  frt>m  indexed 
plants  or  by  grafting  plant  material 
derived  from  indexed  plants  onto 
rootstocks  derived  from  indexed  plants. 
The  soil  in  which  these  grapevines  are 
grown  would  have  to  be  fumigated  by 
applying  400  to  870  pounds  of  methyl 
bromide  per  acre  and  covering  the  soil 
with  a  tarpaulin  for  7  days.  Grapevines 
imported  under  these  conditions  would 
also  undergo  postentry  quarantine  in 
accordance  with  i  319.37-7,  as  a  further 
safeguard  against  the  slight  possibility 
that  such  grapevines  could  be  infected 
with  plant  diseases  that  would  not  be 
apparent  during  inspection  at  the  time  of 
entry. 

Under  {  319.37-2(a),  we  proposed  to 
prohibit  importation  olSyringa  spp. 
(lilac)  bom  Europe,  except  for  lilac 
meeting  the  conditions  for  importation 
in  t  319.37-5(i).  The  requirements  we 
propose  to  add  in  proposed  i  319.37-5(i) 
would  allow  the  importation  of  Ulac 
from  the  Netheriands  if,  at  the  time  of 
arrival  at  the  port  of  first  arrival  in  the 
United  States,  the  phytosanitary 
certificate  accompanying  the  blac 
contains  an  accurate  additional 
declaration  that  the  parent  stock  was 
found  free  of  plant  diseases  by 
inspection  and  indexing  and  that  the 
lilac  to  be  imported  was  propagated 


either  by  rooting  cuttings  bom  indexed 
parent  plants  or  by  grafting  indexed 
parent  plant  material  on  seedling 
rootstocks,  and  was  grown  in  fumigated 
soil  (fumigated  by  applying  400  to  870 
pounds  of  methyl  bromide  per  acre  and 
covering  the  soil  with  a  tarpaulin  for  7 
days)  in  a  field  at  least  three  meters 
from  the  nearest  non-indexed  lilac.  We 
have  determined  that  the  plant 
protection  service  of  the  Netherlands 
uses  indexing  techniques  for  the  disease 
of  concern,  elm  mottle  virus,  that  allow 
safe  importation  of  lilac  when  used  with 
the  other  precautions  specified  in  thJ^ 
proposed  requirement. 

Under  (  319.37-2(a),  we  proposed  to 
prohibit  importation  from  all  foreign 
places  of  seeds  of  Pwnus  spp.  other 
than  species  in  the  subgenus  Cemsus 
(almond,  apricot,  nectarine,  peach,  plum, 
and  prune),  except  for  seeds  meeting  the 
conditions  for  importation  in  9  319.37- 
S(j).  The  requirements  we  propose  to 
add  in  proposed  9  319.37-5(j)  would 
allow  the  importation  of  seeds  of  Pwnus 
spp.  other  than  species  in  the  subgenus 
Cemsus  (almond,  apricot,  nectarine, 
peach,  plum,  and  prune],  from  Belgium, 
France,  Federal  Republic  of  Germany, 
the  Netherlands,  or  Great  Britain  if,  at 
the  time  of  arrival  at  the  port  of  first 
arrival  in  the  United  States,  the  seeds  ' 
are  accompanied  by  a  phytosanitary 
certificate  of  inspection,  containing 
accurate  additional  declarations  that  (i) 
the  seeds  are  bom  parent  stock  grown  in 
one  of  these  countries  in  a  nursery  that 
is  free  of  plum  pox  (Sharka)  virus;  and 
(ii)  the  seeds  have  been  foimd  by  the   - 
plant  protection  service  of  the  coimtry  in 
which  grown  to  be  free  of  plum  pox 
(Sharka]  virus  based  on  the  testing  of 
parent  stock  by  visual  examination  and 
indexing.  An  accurate  additional 
declaration  on  the  phytosanitary 
certificate  of  inspection  that  plum  pox 
(Sharka)  virus  does  not  occur  in  the 
comitry  in  which  the  seeds  were  grown 
may  be  used  in  heu  of  declarations  (i) 
and  (ii)  for  seeds  from  countries  other 
than  Cyprus,  Syria,  Turkey,  and  those 
coimtries  in  Europe.  These  requirements 
are  necessary  because  the  specified 
seeds  can  carry  plimi  pox  (Sharka) 
virus. 

We  also  propose  to  add  a  new 
paragraph  319.37-5(k)  requiring  that  any 
restricted  article  oiFeijoa — feijoa, 
pineapple  guava  from  New  Zealand 
shall  undergo  postentry  quarantine  in 
accordance  with  9  319.37-7  unless  the 
article,  at  the  time  of  arrival  at  the  port 
of  first  arrival  in  the  United  States,  is 
accompanied  by  a  phytosanitary 
certificate  of  inspection  containing  an 
accurate  additional  declaration  that 
New  Zealand  is  firee  of  the  plant  disease 
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caused  by  Monilinia  fructigena.  At 
present,  Feijoa  spp.  plants  bom  New 
Zealand  require  postentry  quarantine 
solely  to  detect  M.  fructigena.  We  are 
proposing  this  change  based  on 
reports  ***  submitted  by  the  New  Zealand 
Ministry  of  Agriculture  that  M. 
fructigena  does  not  exist  in  New 
Zealand.  We  ate  requiring  an  additional 
declaration  on  the  phytosanitary 
certificate  to  that  effect  to  provide 
continued  assurance  that  M.  fmctigena 
dees  not  exist  in  New  Zealand. 

We  also  propose  to  add  a  new 
paragraph  319.37-5(1)  requiring  an 
additional  declaration  on  phytosanitary 
certificates  for  the  importation  of 
gladiolus  and  related  genera  from 
certain  countries  where  gladiolus  rust, 
Ummyces  tmnsversalis  (Thuem.)  Wint., 
may  occur.  We  propose  to  require  that 
any  restricted  article  of  Gladiolus. 
Watsonia  or  Cmcosmia  spp.  from 
Luxembourg  or  Spain  shall,  at  the  time 
of  arrival  at  the  port  of  first  arrival  in 
the  United  States,  be  accompanied  by  a 
phytosanitary  certificate  of  inspection, 
containing  accurate  additional 
declarations  that  (i)  The  plants  were 
grown  in  a  disease  free  environment  in  a 
greenhouse;  (ii)  the  plants  were 
subjected  to  12  hours  of  continuous 
misting  per  day  with  water  at  15-20 
degrees  Celsius  on  2  consecutive  days; 
and  (iii)  the  plants  were  inspected  by  a 
plant  quarantine  official  of  the  country 
where  grown  20  days  after  the 
completion  of  the  misting  and  were 
fotmd  free  of  gladiolus  rust  We  believe 
that  these  precautions,  and  the  other 
requirements  of  the  regidations,  would 
serve  to  prevent  introduction  of 
gladiolus  rust 

We  also  propose  to  add  a  new 
paragraph  319.37-5(m)  requiring  an 
additional  declaration  on  phytosanitary 
certificates  for  the  importation  of  Acer 
palmatum  and  Acer  japonicum  from  the 
Netherlands.  We  propose  to  require  that 
these  articles  be  accompanied  by  a 
phytosanitary  certificate  of  inspection 
containing  an  additional  declaration 
that  the  article  is  of  a  nonvariegated 
variety,  in  order  to  prevent  the 
introduction  of  maple  variegation 
diseases. 

Section  319.37-6    Specific  Treatment 
and  Other  Requirements 

This  section  requires  certain  restricted 
articles  imported  into  the  United  States 


to  be  treated  for  particular  plant  pests  at 
the  time  of  importation.  We  believe  that 
certain  of  these  treatments  are  not 
effective,  or  are  unnecessary  for  other 
reasons,  and  we  therefore  propose  to 
delete  the  treatment  requirements 
described  below. 

The  requirement  in  {  319.37-6(c)  to 
defoliate  or  treat  certain  articles  for 
citrus  blackfly  would  be  deleted; 
because  the  citrus  blackfly  occurs  in  the 
United  States,  and  because  various 
parasites  of  the  citrus  blackfly  have 
been  successfully  introduced  in  the 
citrus-growing  areas  of  the  United 
States,  and  these  parasites  have  proven 
effective  in  preventing  economic 
damage  to  citrus  by  citrus  blackfly. 

The  requirement  in  9  319.37-6(d)  to 
treat  seeds  of  alfalfa  and  related  plants 
for  possible  infection  with  Verticillium 
albo-atrum  would  be  deleted  because 
reports  in  the  scientific  literature  *  * 
indicate  that  the  disease  agent  can  be 
carried  within  the  seed  itself,  which 
renders  the  surface  treatment 
ineffective,  and  because  Verticillium 
albo-atrum  is  now  well  established 
throughout  the  northwestern  part  of  the 
United  States.  The  agriculture  industry 
now  relies  on  disease-resistant  strains 
of  alfalfa,  rather  than  exclusion  of  the 
disease  agent  as  a  strategy  for  dealing 
with  this  plant  disease. 

The  requirement  in  9  319.37-6(e)  to 
treat  seed  of  Glycine  (soybean), 
Dolichos  (lablab),  Pachyrhizus  (yam 
bean  root  jicama),  Phaseolus  (bean), 
Puemria  (Chinese  yam,  kudzu  bean, 
kudzu  vine]  and  Vigna  (cowpea,  catjang, 
asparagus  bean,  black-eyed  pea,  moth 
bean,  adzuki  bean]  species  for  possible 
infection  with  Phakopsom  pachyhrizi 
Syd.  (soybean  rust)  would  be  deleted 
because  reports  in  the  scientific 
literature  *  *  indicate  that  these  seeds 
are  unlikely  to  carry  the  disease  agent 
that  the  usual  commercial  cleaning  of 
the  seed  would  remove  the  agent  if  it 
were  present  and-test  plantings  of 
heavily  contaminated  seed  failed  to 
result  in  infection  of  the  plants. 

We  also  propose  to  add  a  heat 
treatment  reqtiirement  for  Guizotia 
abyssinica  (niger  seed)  imported  from 
all  foreign  places.  This  requirement 
would  be  imposed  because  shipments  of 
niger  seed  have  frequently  been  foimd  to 
contain  exotic  species  of  dodder 
[Cuscuta  spp.),  a  parasitic  weed.  Since 
all  articles  requiring  treatment  as  an 


"Documenta  concerning  our  evaluation  of  these 
reports  are  contained  in  the  administrative  record 
for  this  proposed  rule,  and  may  be  obtained  by 
writing  to  the  Administrator,  c/o  Port  Operations, 
Plant  Protection  and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service.  U.S.  Department  of 
Agriculture,  room  635.  Federal  Building.  6S0S 
Belcret   Poad.  Hyattsville.  MD  20782. 


>>  Documents  concerning  our  evaluation  of  these 
reports  are  contained  in  the  administrative  record 
for  this  proposed  rule,  and  may  be  obtained  by 
writing  to  Port  Operations.  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health  Inspection 
Service.  U.S.  Department  of  Agriculture,  room  e3&. 
Federal  Building.  6505  Belcrest  Road,  Hyattsville, 
MD  20782, 


import  condition  may  be  imported  only 
if  a  written  permit  has  been  issued  in 
accordance  with  9  319.37-3(a)(l). 
importation  of  niger  seed  would  require 
a  written  permit 

We  also  propose  to  add  a  treatment 
requirement  for  seed  of  citrus  and  citrus 
relative  plants  (all  species  of  the  plant 
family  Rutaceae)  imported  from  all 
foreign  places  where  citrus  canker 
disease  is  known  to  occur.  All  such  seed 
would  be  immersed  in  water  at  125  *F 
(51.6  *C)  or  higher  for  10  minutes,  and 
then  immersed  for  at  least  2  minutes  in  a 
solution  containing  200  parts  per  million 
sodium  hypochlorite,  with  the  solution 
maintained  at  a  pH  of  6.0  to  7.5.  This 
requirement  wotild  be  imposed  because 
citrus  seed  may  carry  bacteria  that  can 
cause  citrus  canker  disease,  and  this 
treatment  is  known  to  be  effective  in 
destroying  citrus  canker  bacteria 
[Xanthomonas  campestris  pv.  citri 
(Hasse)  Dowson). 

We  also  propose  to  add  a  treatment 
requirement  for  seeds  of  Castanea 
(chestnuts)  and  Quercus  (acorns) 
imported  from  all  foreign  places  except 
Canada  and  Mexico,  to  prevent  the 
entry  of  pests  of  chestnut  and  acorn 
including  Curculio  elphas  (Cyllenhal),  C. 
nucum  L,  Cydia  [Laspeyresia] 
splendana  Hubner,  and  Pammene 
fusciana  L  [Hemimeme  Juliana  (Curtis)). 
We  propose  to  require  that  chestnuts 
and  acorns  be  treated  at  the  port  of  first 
arrival  in  accordance  with  the 
applicable  provisions  of  the  Plant 
Protection  and  Quarantine  Treatment 
Manual.** 

Section  319.37-7  Postentry  Quamntine 

This  section  allows  certain  articles  to 
be  imported  into  the  United  States  only 
if,  among  other  requirements,  they  are 
grown  under  special  quarantine 
conditions  for  a  period  after  importation. 
The  period  of  quarantine  ranges  from 
six  months  to  two  years,  depending  on 
the  genus  of  the  article,  and  during  that 
period  the  articles  are  kept  separate 
from  domestic  plants,  are  subject  to 
inspection  by  PPQ  inspectors,  and  must 
meet  other  conditions  necessary  to 
prevent  the  dissemination  of  plant 
diseases. 

The  postentry  quarantine  provision  is 
designed  for  articles  for  which  there  is  a 
slight  but  existing  risk  of  infection  with 
certain  plant  diseases  in  the  place  of 
origin.  Since  many  of  the  articles  listed 
in  this  section  are  shipped  in  a  dormant 


>*  The  Plant  Protectloo  and  Quarantine 
Treatment  Manual  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  For  further 
information  on  the  content  and  availability  of  this 
manual  see  7  CFR  300.1,  "Materials  incorporated  by 
reference." 
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or  ieafleM  stats,  diseases  would  not  be 
readily  revealed  by  inspection  at  the 
time  of  impolation.  The  postentry 
quarantine  growing  period  would  reveal 
evidence  of  diseases,  if  any  are  present 

We  propose  to  sdd  six  articles  snd 
foreign  places  to  the  list  in  i  310.37-7(8) 
for  which  postentry  quarantine  is 
required,  based  on  our  current 
assessments  of  the  existence  of  certain 
plant  diseases  tai  certain  foreign  places. 
These  assessments  incorporate  reports 
of  plant  diseases  from  the  plant 
protection  services  off  foreign  countries, 
reports  in  ttie  scientific  literature,  and 
identificatioas  by  PPQ  personnel  of 
plant  diseases  in  shipments  from  foreign 
places. 

We  propose  to  add  the  following  six 
articlea,  and  to  list  with  them  the  foreign 
places  from  w^di  they  could  be 
imported  subject  to  postentry 
quarantine:  AbelmoKhus  (olcra).  Blighia 
sapida  (akee),  Dendranthema 
(chrysanthemum),  Paeudolarix  (golden 
larch).  RibeM  (currant,  gooseberry),  and 
Vitis  (grape)  (meeting  die  conditions  for 
import  in  |  S19.37-6(h)  of  this  subpart). 

The  listing  for  Rosa  spp.  (rose) 
currently  allows  the  importation  of  Rosa 
spp.  under  postentry  quarantine  from  all 
foreign  places  except  Australia,  Canada, 
Italy,  and  New  Zealand.  Importation  of 
Rosa  spp.  from  Australia,  Italy,  and 
New  Zealand  is  prohibited  by  i  319.37- 
2(a);  in  accordance  with  {  319.37-7(a) 
importation  at  Rosa  spp.  from  Canada  is 
allowed  without  postentry  quarantine. 
We  propose  to  remove  Canada  from  this 
listing  in  |  319.37-7(a)  and  require 
postentry  quarantine  for  Rosa  spp.  from 
Canada  because  Canada  does  not 
restrict  the  entry  of  Rosa  spp.  from  any 
foreign  place,  and  it  is  therefore  possible 
that  Rosa  spp.  imported  from  Canada 
may  spread  rose  wilt,  through  either  re- 
export of  rose  stock  fanportml  into 
Canada  or  infection  of  Canadian  rose 
stock  by  stock  hnported  &t>m  other 
foreign  places. 

We  also  propose  to  remove  seven 
ar     *<>s  and  alter  the  listings  for  four 
arti«..<>s  hi  the  list  of  articles  for  which 
postentry  quarantine  is  required.  Blighia 
(akee).  Bouea  (kundangan),  Calocarpum 
(sapote),  Carya  (hickory,  pecan), 
Castanea  (diestnut).  Coccoloba  (see 
grape  or  pigeon  plum),  and  Pouteria 
(lucuma)  would  be  removed  because  a 
recent  thorough  review  of  scientific 
Uterature  revealed  that  no  diseases  of 
these  srticles  exist  that  would  require 
this  restriction.  The  listing  for 
Theobroma  (cacao)  would  be  removed 
because  we  are  prohibiting  importation 
of  Theobroma  bam  all  foreign  places  by 
adding  it  to  the  list  of  prohibited  articles 
in  319.37-2,  and  we  do  not  propose  to 


allow  it  to  be  imported  under  postentiy 
quarantine. 

The  listing  for  Peijoa — feijoa. 
pinesppls  guava  would  be  changed  to 
"Feijoa — feijoa.  pineapple  guava  (except 
from  New  Zealand  if  accompanied  by  a 
phytosanitary  certificate  of  inspection  in 
accordance  with  S  319.37-5(k))",  since 
we  have  determined  that  the  plant 
disease  of  concern,  Monilinia 
frucUgena,  is  not  present  in  New 
Zealand  and  is  unlikely  to  become 
established  there  due  to  the  geographic 
isolation  and  trade  patterns  of  New 
Zealand.  Feijoa  articles  from  New 
Zealand  would  be  allowed  to  be 
imported  if  they  undergo  postentry 
quarantine  or  are  accompanied  by  a 
phytosanitary  certificate  containing,  in 
accordance  with  proposed  9  319.37-^), 
an  accurate  additional  declaration  that 
Monilinia  fivctigena  does  not  occur  in 
New  Zealand. 

The  listing  fot  Ribes  nigrum  (black 
currant)  would  be  changed  to  Ribes  spp. 
(currant,  gooseberry)  because  we  have 
determined  that  the  pest  of  concern, 
black  currant  reversion  agent,  occurs  in 
other  Ribes  species  as  well  as  Ribes 
nigrum.  The  listing  lot  Ribes  (other  than 
Ribes  nigrum)  in  i  319.37-7(b)  would  be 
removed,  since  changing  the  listing  in 
t  319.37-7(a)  bom  Ribes  nigrum  to 
Ribes  spp.  would  make  the  listing 
redundant  in  {  319.37-7(b). 

The  current  listing  for  Blighia  in 
S  319.37-7(b)  would  be  moved  to 
i  319.37-7(a)  and  would  be  changed  to 
read  Blighia  sapida  (akee)  and  to 
prohibit  entry  subject  to  postentry 
quarantine  of  akee  frvm  Nigeria  and  the 
Ivory  Coast  This  change  would  be 
necessary  as  s  result  of  the  change  we 
proposed  to  f  319.37-2  above,  to  prohibit 
importation  of  akee  bom  these 
countries. 

Section  319.37-8    Growing  Media 

Section  319.37-8(b)  allows  a  restricted 
article  bom  Canada  other  than  bmn. 
Newfoundland  or  from  the  Land  District 
of  South  Saanich  on  Vancouver  Island 
in  British  Columbia  to  be  imported  in 
any  growing  medium.  The  restrictions 
on  Newfoundland  and  the  area  on 
Vancouver  Island  were  established 
because  of  the  presence  of  potato  cyst 
nematodes  in  these  areas.  However,  the 
Canadian  plant  protection  service 
recently  redefined  the  area  of 
Vancouver  Island  in  whidi  one  of  these 
pests  occurs. 

To  bring  the  regulations  into  accord 
with  the  current  identification  of  the 
part  of  Vancouver  Island  hi  which 
potato  cyst  nematodes  occur,  we 
propose  to  change  S  319.37-8(b)  to  allow 
importation  of  a  restricted  article,  in  any 
growing  medium,  bom  Canada  other 


than  Newfoundland  or  bom  that  portion 
of  the  Municipality  of  Central  Saanich  in 
the  Province  of  British  Columbia  east  of 
the  west  Saanich  Road. 

Section  319^7-9   Approved  Packing 
Material 

This  section  lists  the  materials  in 
which  restricted  articles  may  be  packed 
when  imported  into  the  United  States. 
We  propose  to  add  four  packing 
materials  to  this  list  Tests  of  these 
materials  and  experience  with  their  use 
have  shown  that  they  do  not  present 
significant  risks  of  introducing  plant 
pests  when  used  as  specified  in  this 
section.  The  materials  we  propose  to 
add  are  baked  or  expanded  clay  pellets, 
perlite,  rock  wool,  and  volcanic  rock. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  proposing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  the 
cyclical  review  and  revisions  of  7  CFR 
319.37.  including  both  the  current 
proposal  and  future  proposals  that  will 
concern  additions  to  the  list  of  plants 
allowed  entry  established  in  growing 
media,  constitute  a  "major  rule,"  within 
the  broad  intent  of  the  Executive  Order. 
Based  on  information  compiled  by  the 
Department  we  have  determined  that 
the  amendments  proposed  for  the  first 
phase  of  this  rulemaking,  contained  in 
this  proposed  rule,  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment 
investment  productivity,  innovation,  or 
on  the  abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  have  prepared  a  preliminary 
Regulatory  Impact  Analysis  (RIA)  and  a 
preliminary  Regulatory  Flexibility 
Analysis  (RFA)  umceming  the  cyclical 
review  and  revisions  of  7  CFR  319.37. 
including  both  the  current  proposal  and 
future  proposals  that  will  concern 
additions  to  the  list  of  plants  allowed 
entry  established  in  growing  media.  The 
exact  content  of  foture  rules  to  be 
proposed  in  this  area,  including  the  final 
list  of  plants  to  be  allowed  entry 
estabUshed  in  growing  media,  will  not 
be  known  until  APHIS  completes  pest 
risk  analysis  and  decision-making 
processes  necessary  for  the 
development  of  these  proposed  rules. 
Therefore,  the  preliminary  RIA  and  RFA 
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take  a  broad  approach  and  make  certain 
necessary  assumptions  in  order  to  form 
a  preliminary  estimate  of  economic 
effects.  The  RIA  and  RFA  assume  that 
APHIS  will  propose  to  allow  entry  of  all 
plants  in  growing  media  for  which  we 
have  received  requests  for  entry,  and 
make  generic  assumptions  for 
safeguards  and  precautionary 
procedures  that  may  be  required  for 
entry  of  some  genera.  However,  it  is 
unlikely  that  APHIS,  after  conducting 
pest  risk  analyses,  will  propose  to  allow 
entry  of  all  requested  plants.  In  addition, 
the  safeguards  and  precautionary 
procedures  necessary  for  safe  entry  of 
some  genera  will  be  developed  and 
refined  later  in  the  rule  development 
process.  Therefore,  precise  information 
on  these  areas  will  not  be  available  for 
thepreliminary  RIA  and  RFA. 

Inerefore,  the  preliminary  RIA  and 
RFA  will  be  revised  and  extended  to 
achieve  greater  specificity  as 
rulemaking  continues.  Each  proposed 
rule  that  is  published  concerning 
additions  to  the  list  of  plants  allowed 
entry  estabUshed  in  growing  media  will 
include  a  discussion  of  changes  made  to 
the  earlier  versions  of  the  RIA  and  RFA, 
addressing  more  complete  and  specific 
economic  impacts  as  data  and  program 
decisions  become  available. 

Copies  of  the  RIA  and  RFA  may  be 
obtained  by  sending  a  written  request  to 
the  Chief,  Regulatory  Analysis  and 
Development  PPD,  APHIS.  USDA,  room 
866,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782. 

This  proposed  rule,  if  adopted,  would 
prohibit  the  importation  of  certain 
nursery  stock  and  other  articles  that  are 
currently  allowed  importation  and 
would  allow  importation  of  certain 
nursery  stock  and  other  articles  that  are 
now  prohibited.  The  total  number  of 
articles  afiected  would  be  small 
compared  with  the  miUions  of  articles 
imported  each  year.  Since  dealers  in 
nursery  stock  normally  deal  in  a  wide 
variety  of  articles,  and  have  numerous 
domestic  and  foreign  sources  available 
as  alternatives,  we  do  not  expect  the 
proposed  rule  to  have  a  substantial 
effect  on  either  large  or  small  entities  of 
the  nursery  stock  industry. 

The  businesses  that  would  be  afiected 
by  this  proposed  rule  include  importers 
of  nursery  stock,  domestic  growers  of 
these  articles,  and  sellers  of  these 
articles.  Many  thousands  of  entities  are 
included  in  this  group,  most  of  which  are 
classified  as  small  entities.  The  1982 
Census  of  Agriculture  indicated  that  96 
percent  of  the  firms  involved  with  the 
category  "Nursery  and  Greenhouse 
Products,  Mushrooms,  and  Sod,"  or 
34.031  firms,  were  small  businesses  with 
an  aimual  sales  volume  of  less  than 


$500,000.  These  small  businesses 
accounted  for  38  percent  of  the  total 
sales  volume  of  this  category 
($1,476,867,000  of  $3,821,196,000). 

Dealers  may  be  faced  with  fewer 
choices  for  foreign  suppliers  of  certain 
articles  due  to  additions  to  the  lists  of 
prohibited  plant  genera  and  prohibited 
foreign  places.  In  view  of  the  small 
number  of  plant  genera  affected  by  the 
proposed  changes,  the  many  alternative 
product  sources  and  product  lines 
available,  and  the  limited  price 
competition  anticipated  fit>m  foreign 
sources,  we  do  not  expect  significant 
impacts  on  prices  paid  for  imported 
nursery  stock  and  related  articles.  In 
1987,  small  entities  imported 
approximately  $100  million  of  nuirsery 
stock,  mostly  articles  which  would  not 
be  affected  by  this  proposed  rule.  We 
estimate  that  the  maximum  cost  to  small 
entities  caused  by  oiu'  proposed  changes 
would  be  no  more  than  $1  miUion,  or  an 
average  of  less  than  $30  per  small  entity. 

Adminisfrative  costs  for  some  dealers 
may  rise  in  the  short  run  as  they  locate 
new  sources  of  products  if  their  current 
suppUers  are  located  in  places  added  to 
the  prohibited  lists.  Costs  for  the  added 
burden  of  locating  and  securing  new 
suppliers  and  establishing 
transportation  channels  will  difier 
depending  on  the  scope  and  volume  of 
each  dealer's  business. 

The  change  in  status  from  prohibited 
to  restricted  for  certain  sources  of 
coconut  seeds,  true  potato  seeds,  and 
Syringa  spp.  (lilac)  would  provide 
access  to  new  markets  for  some  dealers. 
The  amount  of  lilac  imported  is  not 
expected  to  represent  significant 
competition  for  domestic  producers,  and 
coconut  seeds  and  true  potato  seeds  are 
not  known  to  be  produced  domestically. 

The  requirement  that  Rosa  spp. 
imported  bom  Canada  enter  at  an 
official  inspection  station  rather  than  at 
various  entry  points  along  the  U.S.- 
Canada border  may  cause  some  dealers 
to  incur  additional  transportation  costs 
for  these  articles,  or  may  cause  them  to 
choose  domestic  or  other  foreign 
suppUers.  Canadian  rose  stock 
comprises  97  percent  of  all  imported 
rose  stock,  however,  the  total  volume 
imported  is  a  smaU  percentage  of  the 
total  rose  stock  produced  in  the  United 
States. 

The  proposal  to  allow  grapevine 
imports  fi^m  the  Federal  RepubUc  of 
Germany  would  have  a  small  to 
negligible  effect  on  U.S.  dealers, 
depending  on  the  type,  quantity,  and 
price  of  these  imports.  The  most 
probable  effect  would  be  a  slight 
displacement  of  grapevine  importations 
bom  Canada,  which  provided  the 
overwhelming  majority  of  grapevine 


hnportations  in  1987,  the  last  year  for 
which  complete  figures  are  available. 

Changes  in  the  certification 
requirements  for  certain  plants,  which 
would  require  exporting  countries  to 
take  extra  precautions  and  observe 
specific  growing  conditions  for  certain 
shipments,  would  have  a  negligible 
effect  on  U.S.  dealers,  due  to  the  small 
number  of  plant  genera  involved  and  the 
very  small  incremental  cost  increase 
associated  with  this  change. 

The  addition  of  five  approved  packing 
materials  may  slightly  reduce  the  cost  of 
shipping  some  plants,  and  may  enhance 
the  survival  of  some  plants  that  could 
benefit  &x>m  being  shipped  packed  in  the 
new  materials. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507),  the  information  coUection 
provisions  that  are  included  in  this 
proposed  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (0MB).  Written  comments 
concerning  any  injformation  coUection 
provisions  should  be  submitted  to  the ' 
Office  of  Information  and  Regulatory 
Affairs,  0MB,  Attention:  Desk  Officer 
for  APHIS,  Washington,  DC  20503.  A 
dupUcate  copy  of  such  comments  should 
be  submitted  to  Chief,  Regulatory 
Analysis  and  Development  PPD, 
APHIS,  USDA.  room  866,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782. 

Executive  Order  12372 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovenmiental  consultation  with 
State  and  local  officials.  (See  7  CFR  Part 
3015,  subpart  V.) 

List  of  Subjects  in  7  CFR  Part  319 

Agricultiual  commodities,  Imports, 
Plant  diseases.  Plant  pests.  Plants 
(Agriculture),  Quarantine, 
Transportation,  Nursery  stock. 

Accordingly.  7  CFR  part  319  would  be 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  foUows: 
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Anifaacitr  7  U.SX1  ISOdd.  UOm.  UOO,  151- 
167:  7  CFR  2.17. 2.51.  and  371.2(c). 

2.  Section  319.37  would  be  revised  to 
read  at  follow*: 


S319L47 


(a)  No  person  shall  import  or  offer  for 
entry  into  the  United  States  any 
prohibtted  article,  except  as  otherwise 
provided  in  |  319.37-2(c}  of  this  subpart 
No  person  shall  import  or  offer  for  entry 
into  the  United  States  any  restricted 
article  except  in  accordance  with  this 
subpart 

(b)  The  importer  of  any  article  denied 
entry  for  noncompliance  with  this 
subpart  must,  within  the  time  specified 
in  an  emergency  action  notification 
(PPQ  Form  523),  destroy,  ship  to  a  point 
outside  the  United  States,  or  apply 
treatments  or  other  safeguards  to  die 
article,  as  prescribed  by  an  inspector  to 
prevent  the  introduction  into  the  United 
States  of  plant  pests.  In  choosing  which 
action  to  order  and  in  setting  the  time 
limit  for  the  action,  the  inspector  shall 
consider  the  degree  of  pest  risk 
presented  by  the  plan  pest  associated 
with  the  article,  whether  the  article  is  a 
host  of  the  pest,  the  types  of  other  host 


materials  for  the  pest  in  or  near  the  port 
the  climate  and  season  at  the  port  in 
relation  to  the  pest's  survival  range,  and 
the  availability  of  treatment  facilities  for 
the  article. 

(c)  No  person  shall  remove  any 
restricted  article  from  the  port  of  first 
arrival  unless  and  until  a  written  notice 
is  given  to  the  collector  of  customs  by 
inspector  that  the  restricted  article  has 
satisfied  all  requirements  under  this 
subpart. 

S919i37-1    [AnMmtod] 

3.  In  paragraph  (b)  of  the  definition  of 
"From"  in  (  319.37-1.  the  phrase  "or  (g)" 
would  be  removed,  and  the  phrase  "(g), 
0»).  (i).  U).  (k).  (1).  or  (m)"  would  be 
added  in  its  place. 

4.  In  S  319.37-1,  the  definition  of 
"Indexing"  would  be  revised  and  the 
following  definitions  would  be  added  in 
alphabetical  order 

{919.37-1    DefMtiora. 


Indexing.  Any  procedure  using  plant 
material  or  its  extracts  to  determine  the 
presence  or  absence  of  one  or  more 
pests  in  or  on  the  tested  plant  material. 


Port  of  first  arrival  The  land  area 
(such  as  a  seaport  airport  or  land 
border  station)  where  a  person,  or  a 
land,  water,  or  air  vehicle,  first  arrives 
after  entering  the  territory  of  the  United 
States,  and  where  inspection  of  articles 

is  carried  out  by  inspectors. 

•  *       •       •       • 

Solanum  spp.  true  seed.  Seed 
produced  by  flowers  of  Solanum 
capable  of  germinating  and  producing 
new  Solanum  plants,  as  distinguished 
from  cut  sections  of  Solanum  tubers  that 
are  often  referred  to  as  Solanum  seed  or 
potato  seed. 

•  •       •       •       • 

5.  In  i  319.37-2(a),  the  table  headings 
would  be  revised  to  read  as  follows;  the 
listings  for  Acer,  Aesculus,  Althaea, 
Chaenomeles,  Chrysanthemum,  Cocos 
nucifera,  Cydonia,  Eucalyptus, 
Euonymus,  Gladiolus,  Hibiscus, 
Jasminum,  Larix,  Ligustrum,  Malus, 
Mangifera,  Mulberry  mosaic  virus. 
Oryza,  Prunus,  Pyrus,  Ribes  nigrum, 
Rosa,  Solanum,  Sorbus,  Syringa,  Vitis, 
and  Zizania  would  be  removed,  and  the 
following  would  be  added  in 
alphabetical  order 

31tJ7-2 


fndudn 


art)  9  ^lma^caBi 


Foreign  ptocm  fRmi  iiNch  proMiAad 


Plant  pwtti  axfartinq  In  ttw  placet  nsmad  and  espabte 
of  tieing  transported  wftn  tne  pronitMed  article 


AbointoKhiM  ipp.  (okra). 


Africa — 
Brazl- 


Bangladath.  Mta.  Sit  Lvika.. 


Ivory  Coaat,  Nisaria.  Iraq- 


Papua  New  Guinea.  Trinidad  and  Totiago.. 


Cotton  leaf  curl  agent. 

Cotton  anSncyanoaia  agent 

Bherxi  yellow  vein  moaaic  agent 

Okra  moaaic  virua  okra  yelkM  leal  curt  agent 


Okra  mosaic  agents. 


^oaripp.  ^na^MJnoapt  Acer  pahnakwi 
taporicum  maeting  ttte  oondMorw  for 
f  3M3J-9m  Of  tm  subpart) 


^ascukoapp.  (horsecfieetnul) . 


Acer 

m 


Japan. 


Europe.  Japan . 


ippi  (Goyu*.  lutSe,  and  spina  palm).. 


CxactwstovaMa.  Federaf  RepuMc  tit  Germany, 
German  DemoaaSe  Rapufaic.  Romar^  Unttad 
Kingdofn 

AS 


Atthma  tip.  (afSiaaa.  holytiock).. 
'4/acMi  spp.  toteaniD  aeed  only  _ 


AfriCL- 


Indta.  Sit  L«ika- 


Indta.  Indoneaia.  Japan.  Peopta's  Reput>lic  of  China, 

Ptdlppinea,  Tataan.  Thaiand 
Ivory  Coast.  Sanegat,  Upper 


BSghia  $apkm  {itMtit 


Ctmnomttm  tpQ.  (Rowarkig  qiinc^  not  meeting  ttw 
oondWona  for  fcaportaluw  In  |3lSJ7-S<b)  of  tiiB 


0»yM»M»awu»  spp.  (ctiryaanthewure)- 


Ooeot  nudtmrn  (oooonut)  flnckMlng  seed)  (Coconut 
seed  ««hou  husk  or  without  inik  may  be  Imported 
Mo  tie  United  Statee  in  accordance  with  1 319.56 
of  a*  part) 


Mgarl^  Iwxy  Coast. 
AS 


Argentina.  BrazS.  Canary  Islands,  Chile.  Colomfaia. 
Europe.  Repubfc  of  SomS>  AWca.  Uruguay.  Venezu- 
ale.  and  aS  count  loa.  tarrMorfsa;  and  poaaeaaiona 
of  countrtee  kwalad  in  part  or  anSrely  between  SO* 
and  180*  East  tongSude. 

AS  SKoept  from  Jsmaica  or  Coeta  Rica  H  meeting  Sm 
oondMona  for  iniportaaon  in  f  3l&37-6(g)  of  tMa 
subpart 


Xanlhomonaa  actmet  (Ogawa)  Burlc 

Maple  mosaic  or  variegation  diseases. 
Horaectiestnut  variegation  or  yellow  mosaic  diseases. 


A  dK^ersity  of  diseases  indudkig  but  not  Imited  la 

lethal  yeflowing  disease;  cadang-cadang  disease. 

•  * 

Cotton  loaf  cut  agent 

Bhendl  yeMoe  wain  mosaic  agent 

Peanut  sSlpa  virua. 

Peanut  dump  vkua. 
Indwn  peanut  cfcjmp  virua. 

Okra  moaaic  virua. 

A  dhMrsity  of  dtoaases  inckidkig  but  not  Imited  to 
those  listed  tor  Ctmsncmele$  in  1 319  J7-5<bX1)  of 
ttiis  sut)psrt 

/VocMa  hortana  P.  Hena  (while  rust  of  chrysanSw- 
mum). 


A  dhMrsity  ol  dlssaisi  Inctodtog  but  not  bnMed  to: 
lethal  yeOowAig  dissasr,  cadang-cadang 


Federal  Reyater  /  Vol.  56,  No.  32  /  Friday.  February  15.  1991  /  Propoaed  Rulea 


Prohibilad  arSole  Qnokjdw  seeds  only  if  ^seoificaNy 
menlionad) 


Plant 


of  t)eing  tranaported  wiM  ttw  prohibited 


ndcapabta 

larlide 


Cmcoamia  spp.  (nxxHebretia) . 


Qfidonia  spp  (quince)  not  meeting  the  oonditiona  tor 
importation  in  (  319.37-6(b)  of  this  subpart 


DandnfUtwma  spp.  (chrysanthemum) . 


Africa.. 


eucalyptus  spp.  (eucalyptua) 

Euor^mut  spp  (euonymus) „ „ 

Fabacsaa  l=Lagumino»a&)  (herbeoeoua  spp.  ortfy).. 


Africa.  BrazH,  France,  Italy,  Malta.  Mauritius,  Portugal.. 

Argerttina,  Uruguay 

All 


Argentina,  Brazil,  Canary  Islands,  Chile,  Cotombta, 
Europe,  Republic  of  South  Africa,  Uruguay,  Venezu- 
ela, and  an  countries,  territories,  artd  possossions 
ol  countries  located  In  part  or  entirely  between  90* 
and  180'  East  longitude 


Europe,  Sri  Lanka  and  Uruguay . 

Europe,  Japan 

All  except  Canada 


PuodfUa  ma^aarm  Ooidge  (njel).  Urado  gladk*4ualt- 

nan  Bub.  (rust),  Uromycat  fftKHot  P.  Henn.  (rust), 

U  nyikansis  Syd.  (rust). 
U.  transvarsaks  (Thuem.)  Wint  (rust). 
U.  gtadtoH  P.  Henn.  (rust). 
A  diversity  of  diseases  including  but  not  limited  to 

thoee  listed  tor  Cyitonia  k\  |319.37-6(b)(1)  of  this 

sut>psn 


Gladiolus  spp.  (gladiolus) Africa- 


Africa,  Brazil,  France,  Italy,  Malta.  Mauritius.  Portugal. 
Argentina,  Uruguay „ 


Hibisaj*  spp.  (kenaf,  htoiscus.  rose  mattow).. 


Africa.. 
Brazil. 
India.. 


Hyophorba  apfi.  (pabi^ Al. 


Jasminum  spp.  (jasmine).. 


Belgium,    Federal    Republic    of    Germany,    German 

Democratic  Republic,  Great  Britain. 
India 

Ptiilippines _ 


Pucdnia  horiana  P.  Henn.  (white  nwt  of  chrysanthe- 
mum). 


PasMotia  (taaaminata  Thuem.  (parasitic  leaf  fungus). 

Cwonymus  mosaic  dneaaes. 

A  (Sversity  of  disosset  including  but  not  limited  to: 
African  aoytMen  dwarf  agent  alfalfa  enation  virus, 
azuki  twan  moaaic  virus,  t>een  gokten  mosaic  virus, 
oowpea  mid  mottle  wus,  French  bean  moaaic 
virua,  groundnut  ofilorotic  leaf  stfsak  vlwa,  ground- 
nut cfilorotK  spottng  virus,  groundnut  roeetto 
agents,  groundnut  witchesbroom  MLO,  heraegrsm 
yellow  mosaic  ^^rus,  Indonesian  eoybeen  dwsif 
vims,  hma  bean  mosaic  virus,  lucerne  AustaSsn 
symjMomlses  wus,  luoome  vein  )wRowing  ^^rua, 
iTtung  bean  yeltow  moeak:  virus,  pesrxil  stripe  <^nm, 
red  clover  mottle  virus,  and  soylMsn  Avaif  virus. 

Pucdnia  mcdeani  Doidge  (rust),  Urado  gladioli-buett- 
nan  Bub.  (rust),  Uromyoaa  gladM  P.  Hena  (rust), 
U.  nyikanais  Syd.  (n»t). 

U.  Iransversaiis  (Thuem.)  Wint  (rust) 

U.  gladioli  P.  Henn.  (rust). 

Cotton  leaf  curi  agent 
Cotton  ar«thocyanoeis  sgent 
HitMscus  leaf  curi  agent 

A  diversity  of  diseases  including  bul  not  imited  to 
lethal  yellowing  disease:  cadang-cadang  disease. 

Jasmine  variegation  diseases. 

Chlorotic  ringspot  phyllody,  yellow  ring  mosaic  (fis- 

eases. 
Sampaguita  yellow  ringspot  rrKtsaic  diseases. 


Uaix  spp.  (Isrch).. 


Laersia  spp.  (cutgrass)  seed  only  (all  other  Aaersta 
articles  are  included  under  Poaceae). 

•  * 

Laptochloa  spp.  (sprangletop)  seed  only  (alt  other 

Leptoctiloa  articles  are  included  under  Poaceae). 
Ligustrum  spp.  (privet) „ 


M^js  spp.  (apple,  crabapple)  not  meeting  the  condi- 
tions tor  imoortation  in  §  319.37-5(b)  of  this  subpart 

Mangifera  spp.  (mango)  seed  only 


Morus  spp.  (mult)erry).„ 


Provinces  of  New  Brunswick  and  Nova  Scotia  in    LachnelliMa    wOkommi   (Harteg)    Dennia    (European 
Canada,  Europe,  and  Japan  Europe.  larch    canker)    Pttaci(Mopycr»a    pseudotsuga    (M. 

Wils )  Hahn  (Douglas  fir  cankeO 

•  •  •  •  . 

Ai Xanthomonas  campestris  pv.  oryzaa. 

•  m  •  •  •  ' 

All „ Xanttfomonas  campestris  pv.  oryzae. 

Europe „ „ Ugustrum  mosaic  diseases. 

•  •  •  •  • 

AH A  diversity  of  diseases  ir>cluding  \»A  not  itrtited  to 

those  listed  for  Malus  in  S319.37-5(b)(1)  of  this 
sutjparL 

All  except  North  and  South  America  (excludif>g  Bar-    Cryptortiynchus  mangiferae  F.  (mango  weevil). 
bados,    Domink:a.    French    Guiana.    Guadeloupe, 

Martinique,  and  St  Lucia). 

•  •  .  •  • 

India,   Japan,   Korea,   People's   Republic  of  Cfiina,    Mult>erry  dwarf  or  mult>erry  mosaic  diseases. 
Thailand,  and  Union  of  Soviet  Socialist  Reput>lns. 


Naodypsis  spp.  (palm) Ail. 


A  diversity  of  diseases  including  but  not  limited  to: 
lethal  yelk>wing  disease:  cadang-cadang  diseases. 
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PreNbNad  artda  (Indudw  Mads  on(y  VapadficaRy 


rOfWQp  plaOM  IrOnl  wnCfi  pcOnlOnM 


Plant  pests  existing  In  tha  places  named  and  capable 
of  t>eing  tranaported  with  the  prohibited  articie 


"vagataliva  parts  of  all  grains  and  graaaaa) AH  except  Canada.. 


Aunua  spp.  (almond,  aprioot,  cherry,  cherry  laurel.    All.. 
Engltah  latfal,  nectarine,  peach,  plum,  pr\ir>e,  not 
nwaling  Vta  oondMona  (or  importation  in  f  31 9.37- 
S<b)  of  Ma  subpart 

Aim*  spp.  (SHOSpl  apedes  in  subgenus  Oanasut)    Al.. 
(almond,  aprtcot,  nactarlr^a.  peactv  plum,  prune) 
aaed  only,  not  meeting  ttw  xondHmr^s  for  importa- 
tion in  1319.37-6(1)  of  INs  subpart 


rMunMBTsr  spp.  iQoiQan  wren}.. 


Provinces  of  New  Brunswick  and  Nova  Scotia  in 
Canada,  Europe,  and  Japan. 


^nm  app.  (peer)  not  meeting  the  corxJitiona  for    Al. 
importaMon  in  {  3l9.37-5(b)  of  this  subpart 


Asienaaspp.  (pafen). 


An. 


/Mm  app.  (cwrant,  gooeeberry).. 
fkua  app.  (roee) 


Europe 

Auatraiia,  Bulgaria.  Italy,  and  New  Zealand.. 


Solanum  spp.  (eaduding  potato  tubers  which  are    A>  except  Canada., 
subtact  to  7  CFR  part  321). 


SolBrwn  spp.  kua  aaed  (tuber  bearing  species  only—    All  except  Canada  and  New  Zealand 

Section  Tuberarlum). 
SortiiM  app.  (mountain  ash) — .......... Czechoslovakia.  Denmark,  Federal  Reputjilc  of  Ger- 
many vxi  German  Democratic  Reput)<ic 
Sjirtnga  app.  (Viae)  not  meeting  the  cooditiona  for    Europe „ 

Importallon  m  f  319.37-5(0  of  this  subpart. 
TTwofafowa  spp.  (cacao) As 


A  wide  diversity  of  plant  diaeaaes,  including  but  not 
Hmitad  to:  banana  streak  virus,  barley  yellow 
mosaic  virus,  barley  yeNow  striate  mosaic  virus, 
brome  streak  mosak:  virus,  cereal  chkyotic  mosak: 
virua,  cocksfoot  miM  mosak;  virus,  com  stunt  spiro- 
plaama,  Cyrxxton  ctikxotk:  streak  virua,  cynosurus 
mottle  virxM,  Ecf)irK)chk)a  ragged  stunt  vinjs,  Euro- 
pean aster  yeNowa  MLO,  European  wheat  striate 
mosak:  virus,  kanian  maize  moaak:  virus,  maize 
bushy  stunt  MLO,  maize  chtorolk:  mottle  virus, 
maize  mosaic  virua,  maize  mottle/chk)rotk;  stunt 
virus,  maize  rough  dwarf  virua,  maize  streak  virus, 
maize  stripe  virua,  northern  cereal  mosak:  virus,  oat 
red  streak  mosak;  virus,  oat  sterile  dwarf  vkus,  rk» 
swarf  virus,  rice  gall  dwarf  virus,  rice  tungro  virus, 
rk:e  wilted  stunt  virus,  rice  yelk>w  mottle  virus,  rice 
yellow  dwarf  agent  yelk>w  dwarf  agent,  sugarcane 
wtwta  leaf  MLO,  wheat  yeltow  leaf  virus,  and  wheat 
yelkjwing  stripe  bacterium. 

A  diversity  of  dweases  IrKkxling  but  not  limited  to 
those  listed  for  Pwnua  in  S3l9.37-5(b)(l)  of  this 
subpart. 

Plum  pox  (Sharks)  virua. 


Lachnellula  wHkonunl  (Harteg)  Dennis  (European 
larch  canker). 

A  diversity  of  diseases  including  but  not  limited  to 
those  Ksted  for  Pyrua  in  |3l9.37-5(b)(i)  of  this 
subpart 

A  diversity  of  diseases  including  but  not  limited  to: 
lettMl  yisllowing  disease;  cadang-cadang  disease. 
Black  currant  reversion  agent 
Rose  wilt  virus. 

Arxlean  potato  latent  vkus;  Arvlean  potato  mottle 
vkus:  potato  mop  top  virus;  dukwnara  mottle  virus; 
tomato  blackring  vkua:  tobacco  rattle  virus;  potato 
vkua  y  (tobacco  veinal  necrosis  strain);  potato 
ptjrple  top  wilt  agent  potato  marginal  flavescence 
agent  potato  purple  top  roll  agent  potato  witches 
broom  agent  stottxjr  agent  parastoltxjr  agent 
potato  leaflet  stunt  agent  potato  spindle  tutjer 
vkxjkl. 

Andean  potato  latent  virus,  potato  virus  T,  tobacco 
rir>gspot  vkus  (Andean  potato  calk»  straki).   . 

Mountain  ash  variegatk)n  or  ringspot  mosaic  disease 

Elm  mottle  vkus. 

A  diversity  of  diseases  and  pests  kicHiding  but  not 
limited  to:  cocoa  swollen  shoot  vkus,  cocoa  mottle 
leaf  vkua,  cocoa  yeltow  mosaic  vkua,  cocoa  necro- 
sis vkus,  CrinipelUa  pemidosa  (Stahel)  Singer 
(witchea  broom  fungus).  MonOia 

ronri^Monmjphihon  nmi  (OF.)  H.C.  Evans  et  at 
(watery  pod  rot),  cocoa  ladates  of  Caratdcysbs 
fkntriala  Ellia  and  Halst  (wilts),  Tmchysphaera  fwo 
Ugana  Tabor  and  Bunting  (mealy  pod  agents  of 
cushy  gall  diaease),  Oncobasidum  theobromae 
Talbot  and  Keane  (vascular  streak  die^back).  Xyie- 
borua  spp.  tiettles  and  Acrocarcopa  cramatta  (Snel- 
len) (cocoa  moth). 
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ProhMted  artKia  Ondudea  aawto  only  if  spedfKany 
rnentioned) 

Foreign  placea  from  whk:h  prohibited 

Plant  peats  eiMkig  ki  the  plaoaa  named  and  capable 
of  bekig  tranaported  wMh  the  prohibiled  artKle 

Vma  spp.   (grape)  not  meet»)g  the  conditk>rfs  for    AH  except  Canada., 
rnportatkxi  ki  S  319.37-5(h)  of  this  subpart 


Watsonia  spp.  (bugle  Illy).™ Africa - 


Zeeania  spp.  (wiM  rice)  seed  only  (all  other  zizama 
artKles  are  kKluded  under  Poacaae). 


Afrk:a.  Brazil.  France, 
Argentirui  Uruguay .. 
All  except  Canada 


Italy.  Malta,  Mauritwa,  Portugal. 


A  diversity  of  diseases  nduding  but  not  Iknited  to 
arabis  mosaic  vkus,  artk:tx>ke  Italian  latent  vkua, 
grapevkte  Bulgarian  latent  virus,  grapevkw  fanteatf 
vmis  and  Its  strakis,  Hungarian  chroma  moaaic 
vkus,  raspberry  ring  spot  vkus.  stra«rt>erry  latent 
ring  spot  vkus.  tomato  black  rirtg  vkus,  grapevkte 
asteroid  mosak;  agent  grapevkte  Bratislava  mosaic 
virus,  grapevme  cheseelaa  latent  agent  grapewrte 
cority  bark  "Legno  riccio"  agent  grapevine  leal  roll 
agerit  grapevine  kttte  leaf  agent  grapevkte  aiem 
pittkig  agent,  grapevkte  vein  mosak;  agent  grape- 
vkte vein  necrosis  agent  flavescertce-doree  agent 
black  wood  agertt  (boia-nok),  grapevine  miecfeoua 
necrosis  bacterium,  grapevkte  yellowa  dissass  bac- 
terium, Xanthomonaa  ampatna  Partagopouloa.  the 
fungi  Peyronellaea  gtomarata  CHeni.  Pseudopaiaa 
trachephila  Muller-Thur-gau,  Rtmcodie»a  vitia  Star- 
enberg,  Roaatknia  neoratni  Prill,  and  Seploha  ma- 
lanoaa  (VlaUa  and  Ravav)  Elertk. 
Pucania  mcctaant  Dokige  (rust),  Uredo  gladiolhbuaa- 
nan  Bub.  (rust).  Uromyces  gtadiot  P.  Henn.  (njst), 
U  nyikenaia  Syd.  (rust). 

.  U.  trana^eeaaUa  (Tttuem.)  WkH.  (njst). 

.  U.  gladioli  P.  Henn.  (rust). 

.  Xanthomonas  campeatha  pv.  oryiaa  (Ishtyama)  Dye. 


6.  In  5  319.37-2,  paragraph  (b)  would 
be  amended  by  removing  the  phrase 
"countries  and  localities"  and  inserting 
the  word  "places"  in  its  place,  and  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

§319.37-2    Prohibited  articles. 

***** 

(b)(6)(i)  Plants  (other  than  stem 
cuttings,  cactus  cuttings,  artificially 
dwarfed  plants  such  as  bonsai,  and 
palms  and  plants  whose  growth  habits 
simulate  palms)  exceeding  460 
millimeters  (approximately  18  inches)  in 
length  from  soil  line  (top  of  rooting  zone 
for  plants  produced  by  air  layering)  to 
the  farthest  terminal  growing  point  and 
whose  growth  habits  simulate  the 
woody  habits  of  trees  and  shrubs, 
including  but  not  limited  to  cacti, 
cycads,  yuccas,  and  dracaenas. 

(ii)  Palms  and  plants  whose  growth 
habits  simulate  palms,  that  exceed  a 
total  length  (stem  plus  leaves)  of  915 
millimeters  (approximately  36  inches)  in 
length. 


§319.37-2    [Amended] 

7.  Section  319.37-2  would  be  amended 
by  removing  from  paragraph  (c)(4)  the 
phrase  "tree,  plant,  or  fruit  diseases, 
injurious  insects,  and  other". 

§319.37-3    [Amended] 

8.  Section  319.37-3  would  be  amended 
by  revising  paragraph  (a)(3)  to  read  as 
follows: 

(a)  *  •  * 

(3)  Bulbs  ol  Allium  sativum  spp. 
(garlic),  Crocosmia  spp.  (montebretia). 


Gladiolus  spp.  (gladiolus),  and 

Watsonia  spp.  (bugle  lily);  true  seed  of 

Solanum  spp.  (tuber  bearing  species 

only — Section  Tuberarium)  from  New 

Zealand; 

•        •        *        •        • 

9.  Section  319.37-4  would  be  revised 
to  read  as  follows: 

§  319.37-4    Inspection,  treatment,  and 
phytosanltsry  certificates  of  impection. 

(a)  Phytpsanitary  certificates  of 
inspection.  Any  restricted  article  offered 
for  importation  into  the  United  States 
must  be  accompanied  by  a 
phytosanitary  certificate  of  inspection 
or.  in  the  case  of  greenhouse-grown 
plants  from  Canada  imported  in 
accordance  with  paragraph  (c)  of  this 
section,  a  certificate  of  inspection  in  the 
form  of  a  label  in  accordance  with 
paragraph  (c)(l)(iv)  of  this  section 
attached  to  each  carton  of  the  articles 
and  to  an  airway  bill,  bill  of  lading,  or 
delivery  ticket  accompanying  the 
articles.  ' 

(b)  Inspection  and  treatment.  Any 
restricted  article  may  be  sampled  and 
inspected  by  an  inspector  at  the  port  of 
first  arrival  and/or  under  preclearance 
inspection  arrangements  in  the  coimtry 
in  which  the  article  was  grown,  and 
must  undergo  any  treatment  contained 
in  the  Plant  Protection  and  Quarantine 
Treatment  Manual  •  that  is  ordered  by 


•  The  Plant  Protection  and  (Juarantine  Treatment 
Manual  is  incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  For  further  informstion  on  the 
content  and  availability  of  this  manual,  see  7  CFR 
300.1,  "Materials  incorporated  by  reference." 


the  inspector.  Any  restricted  article 
found  upon  inspection  to  contain  or  be 
contaminated  with  plant  pests,  that 
cannot  be  eliminated  by  treatment  shall 
be  denied  entry  at  the  first  United  States 
port  of  arrival 

(c)  Greenhouse-grown  plants  from 
Canada.  A  greenhouse-grown  restricted 
plant  may  be  imported  from  Canada  if 
the  following  conditions  are  met: 

(1)  The  Plant  Protection  Division  of 
Agriculture  Canada  shall: 

(i)  Eliminate  individual  inspections 
and  phytosanitary  certification  of 
articles  exported  under  the  agreement; 

(ii)  Enter  into  written  agreements 
with,  and  assign  a  unique  identification 
number  to,  each  greenhouse  grower 
participating  in  the  greenhouse  program; 

(iii)  Inspect  greenhouses  and  the 
plants  being  grown  in  them  using 
inspection  methods  and  schedules 
approved  by  Plant  Protection  and 
Quarantine  to  ensure  that  the  criteria  of 
this  subsection  are  met; 

(iv)  Issue  labels  to  each  grower 
participating  in  the  program.  The  labels 
issued  to  each  grower  shall  bear  a 
unique  number  identifying  that  grower, 
and  shall  bear  the  following  statement 
"This  shipment  of  greenhouse  grown 
plants  meets  the  import  requirements  of 
the  United  States,  and  is  believed  to  be 
free  from  injurious  plant  pests.  Issued  by 
Plant  Protection  Division,  Agriculture 
Canada."  The  Plant  Protection  Division. 
Agricultiu«  Canada  shall  also  ensure 
that  the  label  is  placed  on  the  outside  of 
each  container  of  articles  exported 
imder  the  agreement  and  that  the 
grower's  label  is  placed  on  an  airway 
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bill,  bill  of  lading,  or  delivery  ticket 
accompanying  each  shipment  of  articles; 
and 

(v)  Ensure  that  only  plants  that  are 
not  excluded  shipment  by  the  criteria  of 
this  subsection  are  shipped. 

(2)  Each  greenhouse  grower 
participating  in  the  program  shall  enter 
into  an  agreement  with  the  Plant 
Protection  Division  of  Agriculture 
Canada  in  which  the  grower  agrees  to: 

(1)  Maintain  records  of  the  kinds  and 
quantities  of  plants  grown  in  their 
greenhouses,  including  the  place  of 
origin  of  the  plants,  keep  the  records  for 
at  least  one  year  after  the  plants  are 
shipped  to  the  United  States,  and  make 
the  records  available  for  review  and 
copying  upon  request  by  either  the  Plant 
Protection  Division  of  Agriculture 
Canada  or  an  authorized  representative 
of  the  Secretary  of  Agriculture. 

(ii]  Apply  to  the  outside  of  each  carton 
of  plants  grown  in  accordance  with  this 
subsection,  so  as  to  be  readily  visible  to 
inspectors  and  customs  officials,  and  to 
an  airway  bill,  bill  of  lading,  or  delivery 
ticket  for  plants  to  be  shipped  to  the 
United  States,  a  label  issued  by 
Agriculture  Canada  including  Uie 
identification  number  assigned  to  the 
grower  by  the  Plant  Protection  Division 
of  Agriculture  Canada  and  the  following 
certification  statement:  "This  shipment 
of  greenhouse  grown  plants  meets  the 
import  requirements  of  the  United 
States,  and  it  believed  to  be  free  from 
injurious  plant  pests.  Issued  by  Plant 
Protection  Division,  Agriculture 
Canada." 

(iii)  Apply  labels  in  accordance  with 
paragraph  (c](2](ii]  of  this  section  solely 
to  cartons  of  plants  that  meet 
requirements  of  this  chapter  for  import 
of  these  plants  from  Canada  into  the 
United  States:  and 

(iv)  Use  pest  control  practices 
approved  by  Plant  Protection  and 
Quarantine  and  the  Plant  Protection 
Division  of  Agriculture  Canada  to 
exclude  pests  from  the  greenhouses. 

f3l«.37-«   [AiiMndad] 

10.  In  paragraphs  (a),  (c),  (d).  (e),  (f). 
and  (g)  of  I  319.37-5,  the  phrase 
"importation  or  offer  for  importation 
into"  would  be  removed  and  the  phrase 
"arrival  at  the  port  of  first  arrival  in" 
would  be  added  in  its  place  each  time  it 
appears. 

1 31947-S    [Amended] 

11.  In  I  319.37-5(a)  Israel  would  be 
removed  from  the  list  of  places,  and  the 
following  countries  would  be  added  in 
alphabetical  order  to  the  list  of  places: 
Australia,  Bulgaria,  Costa  Rica.  Crete, 
Cyprus,  Egypt,  Hungary,  Jordan,  Malta. 


Morocco.  Pakistan,  the  PhiUppines.  and 
Tunisia. 

12.  Section  319.37-5  would  be 
amended  by  revising  paragraph  (b][l)  to 
read  as  follows: 

f319J7-«   Special  fereion  Inspection  and 
oefltflcatlon  reQulrenienta. 

(b)(1)  Any  of  the  following  restricted 
artides  (except  seeds)  at  the  time  of 
arrival  at  the  port  of  Tirst  arrival  in  the 
United  States  must  be  accompanied  by 
a  phytosanitary  certificate  of  inspection 
whidi  contains  an  additional 
declaration  that  the  article  was  grown  in 
a  nursery  in  Belgium,  Canada,  Federal 
Republic  of  Germany,  France,  Great 
Britain,  or  the  Netherlands  and  that  the 
article  was  found  by  the  plant  protection 
service  of  the  country  in  which  grown  to 
be  free  of  the  following  injurious  plant 
diseases  listed  in  paragraph  (b](2]  of  this 
section:  for  Chaenomeles  spp.  (flowering 
quince)  and  Cydonia  spp.  (quince), 
diseases  (i),  (ii),  (iv),  (xviii),  (xix).  (xx). 
and  (xxi);  for  Ma/us  spp.  (apple, 
crabapple).  diseases  (i),  (ii),  (iii),  (vi). 
(vii).  (xxii).  and  (xxiii);  for  Prunus  spp. 
(almond,  apricot,  cherry,  cherry  laurel. 
English  laurel,  nectarine,  peach,  plum, 
prune),  diseases  (i),  (ix)  through  (xvii). 
and  (xxii);  and  for  Pyrus  spp.  (pear), 
diseases  (i).  (ii).  (iv),  (v),  (xviii).  (xix). 
(xx).  (xxi)  and  (xxii):  and  for  Vitis  spp. 
(grape)  from  Canada,  diseases  (xxiv) 
through  (xxxviii).  The  determination  by 
the  plant  protection  service  that  the 
article  is  free  of  these  diseases  will  be 
based  on  visual  examination  and 
indexing  of  the  parent  stock  of  the 
article  and  inspection  of  the  nursery 
where  the  restricted  article  is  grown  to 
determine  that  the  nursery  is  free  of  the 
specified  diseases.^  An  accurate 
additional  declaration  on  the 
phytosanitary  certificate  of  inspection 
by  the  plant  protection  service  that  a 
disease  does  not  occur  in  the  country  in 
which  the  article  was  grown  may  be 
used  in  heu  of  visual  examination  and 
indexing  of  the  parent  stock  for  that 
disease  and  inspection  of  the  nursery. 


§319.37-6    [Amended] 

13.  In  S  319.37-5  paragraphs 
(b)(2)(x)(x)(i)(v)  through 


*  In  all  of  the  lifted  countries,  indexing  of  parent 
itock  for  tpeciet  of  Prunui  not  immune  to  plum  pox 
(i.e.,  other  than  Pnutut  avium,  P.  cerosut,  P. 
mahaleb,  P.  padus,  P.  terotina,  P.  lemla,  P. 
$»nvlata,  P.  lubhirtella.  P.  laurocemtui,  P. 
virginiana.  P.  effuaa,  P.  iorgentii,  P.  yedoensig]  It 
currently  done  only  at  government  operated 
nureeriet  (reeearch  itationi).  In  Franca,  all  indexing 
of  parent  stock  for  all  Chaenomete*  spp.,  Cydonia 
spp.,  Malu$  spp.,  PninuM  spp.,  and  Pynit  spp.  is 
currently  dona  only  at  government  operated 
nurseries  (research  stations). 


(b](2)(x](x)(x)(v](i}(i)(i]  would  be  added 
as  follows: 

•        *       *        •        • 

(b)  •  •  * 

(2)  •  •  • 

(xxiv)  The  following  nematode 
transmitted  viruses  of  the  polyhedral 
type:  Arabia  mosaic  virus.  Artichoke 
Italian  latent  virus.  Grapevine  Bulgarian 
latent  virus,  Grapevine  fanleaf  virus  and 
its  strains.  Hungarian  chrome  mosaiq 
virus.  Raspberry  ringspot  virus. 
Strawberry  latent  ringspot  virus,  and 
tomato  black  ring  virus. 

(xxv)  Grapevine  asteroid  mosaic 
agent. 

(xxvi)  Grapevine  Bratislava  mosaic 
virus. 

(xxvii)  Grapevine  chasselas  latent 
agent. 

(xxviii)  Grapevine  corky  bark  "Legno 
riccio"  agent. 

(xxix)  Grapevine  leaf  roll  agent. 

(xxx)  Grapevine  httle  leaf  agent. 

(xxxi)  Grapevine  stem  pitting  agent. 

(xxxii)  Grapevine  vein  mosaic  agent. 

(xxxiii)  Grapevine  vein  necrosis 
agent. 

(xxxiv)  Flavescence-doree  agent. 

(xxxv)  Black  wood  agent  (bois-noir). 

(xxxvi)  Grapevine  infectious  necrosis 
bacterium. 

(xxxvii)  Grapevine  yellows  disease 
bacterium. 

(xxxviii)  Xanthomonas  ampelina 
Panagopoulos. 

S  319.37-5    [Amended] 

***** 

14.  In  S  319.37-5(c),  the  phrase  "of' 
Chrysanthemum  spp.  (chrysanthemum) 
from  Great  Britain  or  from  any  other 
country  or  locality  except  Europe  (other 
than  Great  Britain)"  would  be  changed 
to  read  "of  Chrysanthemum  spp. 
(chrysanthemum)  or  Dendranthema  spp. 
(chrysanthemum)  from  any  foreign  place 
except  Europe.";  the  phrase  "Canary 
Islands,  Chile,  Colombia"  would  be 
added  immediately  following  the  word 
"Canada.";  and  the  phrase  "Uruguay, 
Venezuela."  would  be  added 
immediately  following  the  phrase 
"Republic  of  South  Africa.". 

§319.37-5    [Amended] 

15.  In  §  319.37-5(e).  "Ontario."  would 
be  removed;  the  phrase  "rubus  stunt 
virus"  would  be  removed  and  the  phrase 
"Rubus  stimt  agent"  would  be  added  in 
its  place;  and  Footnote  7  and  its 
reference  would  be  renumbered  as 
Footnote  8  and  revised  to  read.  "Such 
testing  is  done  under  a  Raspberry  Plant 
Certification  Program  of  Canada." 
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§319.37-5    [Amended] 

16.  In  S  319.37-5(f),  the  phi-ase  "rubus 
stunt  virus"  would  be  removed  and  the 
phrase  "Rubus  stunt  agent"  would  be 
added  in  its  place. 

319.37-5   [Amended] 

17.  In  S  319.37-5(g)  the  phrase  "Costa 
Rica  or  of  would  be  added  immediately 
before  the  word  "lamaica". 

§319.37-5    [Amended] 

1&  bi  9  319.37-5,  paragraphs  (h) 
through  (m)  would  be  added  to  read  as 
follows: 


(h)  Any  restricted  article  of  Vitis  spp. 
(grape)  fix)m  the  Federal  Republic  of 
Germany  is  prohibited  as  specified  in 
9  319.37-2(a)  of  this  subpart  unless  at 
the  time  of  arrival  at  the  port  of  first 
arrival  in  the  United  States  the  article  is 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  plant  protection 
service  of  the  Federal  Republic  ot 
Germany,  that  contains  and  accurate 
additional  declaration  that: 

(1)  The  Vitis  spp.  (grape)  to  be 
imported  were  propagated  in  fumigated 
soU  (fumigated  by  applying  400  to  870 
pounds  of  methyl  bromide  per  acre  and 
covering  the  soil  with  a  tarpaulin  for  7 
days)  by  rooting  plant  material  derived 
form  indexed  plants  or  by  grafting  plant 
material  derived  fit>m  indexed  plants 
onto  rootstocks  derived  from  indexed 
plants,  and 

(2)  The  parent  stock  of  the  Vitis  spp. 
(grape)  was  determined  by  inspection 
and  indexing  to  be  free  of  the  plant 
diseases  listed  in  paragraphs 
(b)(2)(xxiv)  through  (xxxviii)  of  this 
section. 

(i)  Any  restricted  article  otSyringa 
spp.  (lilac)  bom  the  Netherlands  is 
prohibited  as  specified  in  9  319.37-2(a) 
unless  at  the  time  of  arrival  at  the  port 
of  first  arrival  in  the  United  States  the 
phytosanitary  certificate  accompanying 
the  article  of  Syringe  spp.  (lilac) 
contains  an  accurate  additional 
declaration  that  stipulates  that  the 
parent  stock  was  found  free  of  plant 
diseases  by  inspection  and  indexing  and 
that  the  Syringe  spp.  (lilac)  to  be 
imported  were  propagated  either  by 
rooting  cuttings  from  indexed  parent 
plants  or  by  grafting  indexed  parent 
plant  material  on  seedling  rootstocks, 
and  were  grown  in  fumigated  soil 
(fumigated  by  applying  400  to  870 
pounds  of  methyl  bromide  per  acre  and 
covering  the  soil  with  a  tarpaulin  for  7 
days)  in  a  field  at  least  three  meters 
from  the  nearest  non-indexed  Syringa 
spp.  (lilac). 

(j)(l)  Seeds  of  Prunus  spp.  other  than 
species  in  the  subgenus  Cerasus 
(almond,  apricot,  nectarine,  peach,  plum. 


and  prune)  bom  Belgium,  France, 
Federal  Republic  of  Germany.  The 
Netherlanc^,  or  Great  Britain  shall,  at 
the  time  of  arrival  at  the  port  of  first 
arrival  in  the  United  States,  be 
accompanied  by  a  phytosanitary 
certificate  of  inspection,  containing 
accurate  additional  declarations  that 

(i)  The  seeds  are  from  parent  stock 
grown  in  a  nursery  in  Belgium,  France, 
Federal  Republic  of  Germany,  The 
Netherlands,  or  Great  Britain  that  is  bee 
of  plum  pox  (Sharka)  virus:  and 

(ii)  The  seeds  have  been  found  by  the 
plant  protection  service  of  the  country  m 
which  grown  to  be  free  of  plum  pox 
(Sharka)  virus  based  on  the  testing  of 
parent  stock  by  visual  examination  and 
indexing. 

(2)  Seeds  ol  Prunus  spp.  other  than 
species  iii  the  subgenus  Cerasus 
(almond,  apricot,  nectarine,  peach,  plum, 
and  prune)  from  all  countries  except 
those  in  Europe,  Cyprus,  Syria,  and 
Turkey  shall,  at  the  time  of  arrival  at  the 
port  of  first  arrival  in  the  United  States, 
be  accompanied  by  a  phytosanitary 
certificate  of  inspection,  containing  an 
accurate  additional  declaration  that 
plum  pox  (Sharka)  virus  does  not  occur 
in  the  country  in  which  the  seeds  were 
grown. 

(k)  Any  restricted  article  of  Feijoa — 
feijoa,  pineapple  guava  frt)m  New 
Zealand  shall  underso  postentry 
quarantine  in  acconunce  with  9  319.37- 
7  imless  the  article,  at  the  time  of  arrival 
at  the  port  of  first  arrival  in  the  United 
States,  is  accompanied  by  a 
phytosanitary  certificate  of  inspection, 
containing  an  accurate  additional 
declaration  that  New  Zealand  is  free  of 
Monilinia  fructigena. 

(1)  Any  restricted  article  of  Gladiolus, 
Watsonia  or  Crocosmia  spp.  from 
Luxembourg  or  Spain  shall,  at  the  time 
of  arrival  at  the  port  of  first  arrival  in 
the  United  States,  be  accompanied  by  a 
phytosanitary  certificate  of  inspection, 
containing  accurate  additional 
declarations  that: 

(1)  The  plants  were  grown  in  a 
disease  free  environment  in  a 
greenhouse; 

(2)  The  plants  were  subjected  to  12 
hours  of  continuous  misting  per  day 
with  water  at  15-20  degrees  Celsius  on  2 
consecutive  days;  and 

(3)  The  plants  were  inspected  by  a 
plant  quarantine  official  of  the  country 
where  grown  20  days  after  the 
completion  of  the  misting  and  were 
found  free  of  gladiolus  rust. 

(m)  Any  restricted  article  officer 
palmatum  or  Acer  japonicum  from  the 
Netherlands  is  prohibited  unless  the 
article  is  accompanied,  at  the  time  of 
arrival  at  the  port  of  first  arrival  in  the 
United  States,  by  a  phytosanitary 


certificate  of  inspection,  containing  an 
accurate  additional  declaration  that  the 
article  is  of  a  nonvariegated  variety  of 
A.  palmatum  or  A.  japonicum. 

19.  In  9  319.37-6  paragraphs  (c),  (d) 
and  (e)  would  be  removed,  paragraph  (f) 
would  be  redesignated  as  (c).  Footnote  8 
and  the  references  to  it  would  be 
renumbered  as  Footnote  9  and  revised 
to  read  as  follows,  and  new  paragraphs 
(d),  (e)  and  (f)  would  be  added  to  read 
as  follows: 


§319.37-6    Specific  treatment 
re^uirementa. 


(d)  Seeds  of  Guizotia  abyssinica 
(niger  seed)  from  any  foreign  place,  at 
the  time  of  arrival  at  the  port  of  first 
arrival,  shall  be  heat  treated  for  possible 
infestation  with  Cuscuta  spp.  in 
accordance  with  the  applicable 
provisions  of  the  Plant  Protection  and 
Quarantine  Treatment  Manual' 

(e)  Seeds  of  all  species  of  the  plant 
family  Rutaceae  from  Afghanistan. 
Andaman  Islands,  Argentina, 
Bangladesh,  Brazil,  Burma,  Caroline 
Islands,  Camoro  Islands,  Fiji  Islands, 
Home  Island  in  Cocos  (Keeling)  Islands, 
Hong  Kong,  India,  Indonesia,  Ivory 
Coast,  Japan,  Kampuchea,  Korea, 
Madagascar,  Malaysia.  Mauritius, 
Mexico.  Mozambique.  Nepal,  Oman. 
Pakistan.  Papua  New  Guinea,  Paraguay. 
Peoples  Republic  of  China,  Philippines. 
Reunion  Island.  Rodriquez  Islands. 
Ryukyu  Islands,  Saudi  Arabia. 
Seychelles,  Sri  Lanka.  Taiwan. 
Thailand,  Thursday  Island.  United  Arab 
Emirates.  Uruguay.  Vietnam.  Yemen 
(Sanaa),  and  Zaire,  at  the  time  of  arrival 
at  the  port  of  first  arrival  in  the  United 
States  shall  be  treated  for  possible 
infection  with  citrus  canker  by  being 
hnmersed  in  water  at  125  *F  (51.6  *C)  or 
higher  for  10  minutes,  and  then 
immersed  for  a  period  of  at  least  2 
minutes  in  a  solution  containing  200 
parts  per  million  sodium  hypochlorite  at 
a  pH  of  6.0  to  7.5. 

(f)  Seeds  of  Castanea  and  Quercus 
from  all  countries  except  Canada  and 
Mexico  at  the  time  of  arrival  at  the  port 
of  first  arrival  in  the  United  States  shall 
be  treated  for  possible  infestation  with 
Curculio  elphas  (Cyllenhal),  C.  nucum 
L,  Cydia  [Laspeyresia]  splendana 
Hubner,  Pammene  fusciana  L 
(Hemimeme  Juliana  (Curtis))  and  other 
insect  pests  of  chestnut  and  acorn  in 
accordance  withy  the  applicable 


•  The  Plant  Protection  and  Quarantine  Treatment 
Manual  is  incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  For  further  infortnation  on  the 
content  and  availability  of  this  manual  see  7  CFR 
300.1,  "Materials  incorporated  by  reference." 
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provitioiM  of  the  Plant  Protection  and 
Quarantine  Treatment  Manual.* 

2a  In  i  »9.37-7(a)(Z)  the  HsHngs  for 
Acer,  AescuIuB.  Althaea, 
Chrysanthemum,  Eucalyptus, 


Euonymua,  Cladiohis,  Hibiscus, 
fasminum,  Larix,  Ugustrum,  Morus, 
Ribes  nigrum,  Rosa  Sorbus,  and 
Syringa  would  be  removed,  and  the 


following  entries  would  be  added  in 
alphabetical  orden 

93l»J7-7    Poetantry  quarantiiM. 

(a)  •  •  * 
(2)  •  •  • 


Foraiyn  piMC  from  wNch  fcnportod 


Actr  ipp.  (mapla) 

AttcUbs  ipp.  (horwctmewt)..-.. 
MifmM  cpp.  (althMS.  hodyttock). 

Btghiai 


Ctiryaaoihmmm  tfiQ.  (ctwyMnawmum) . 

ODCoamMsppL  (montabralii^l 
Otndnmhtnw  ipp  (cfwynntfMnMRi).. 


£ucafyp«u$  ipp. ^ 


HimaM  tpp.  (konaf,  hUaeua,  raw 


MyMipp.  (muBMny). 


^MMipp.  (currant  0OQMtMny). 
/*»•  itip.  »0M) 


Syrtiga  t».  (Hk) 


_  AM  cxofpt  Bfigladwtv  Braz*.  Canada.  India.  Iraq.  Papua  N«w  Guinea.  Sri  Lanka.  TrMdad  and 

TobagcK  and  AMc& 

•  •  • 

M  (Mcapt  Canada  Eurepa.  and  Japan. 

•  •  • 

Al  aMoapt  Canada,  Czachoslovakia,  Federal  Republic  01  Germany,  Geinan  Democratic  RepuMc 

rfomannu  ■na  tw  urvwo  ^mgoofTi. 
Al  tteotpl  B«lgl■dM^  Carwda  (ndia.  Sri  Lanka,  and  Africa. 

•  •  • 

Al  axcapt  Canada.  Ivory  Coast,  and  Nigeria 

•  •  • 

-  All  except  Argentina.  Brazil,  Canada,  Canary  Islands.  Chile,  Cotombia.  Europe.  Republic  o(  Soutti 

AMca.  Uruguay.  Venezuela,  and  al  countries,  lerrllortea.  and  poaeesslona  ofl  countries  located 

In  pait  or  anOrely  batwaan  90'  and  180*  East  longikcie. 

•  •  • 

All  except  Africa  Argentina.  Brazil,  Cartada.  France,  Italy.  Uswmbourit  Malta,  Mauritius,  Portugal, 

Spain,  and  LMiguay. 

•  •  • 

Al  aacapt  AiganHna.  Brazl.  Canada,  Canary  Islands.  CMa.  CohmUa.  Europa,  Ropubic  of  South 

Africa,  Unigu%'  Venazueta,  ai«l  al  countries,  tenitories,  ai¥l  posssesicna  of  countries  located 

In  part  or  entirely  botwaen  90' and  180*  East  longitude. 

•  •  • 

—  Al  SMcept  Canada,  Europai,  Sri  Lanka,  and  Unjguay. 

—  Al  aMoapi  Canada.  Japaa  and  Eurep« 


Alt  except  Africa.  Argentina.  Brazil,  Cariada  Frarwe,  Italy,  Luxembourg,  Malta.  Mauritius,  Portugal, 

Spain,  and  Uruguay. 
AM  except  Brazil,  Canada.  India,  and  Africa 

Al  except  Canada.  Belgium,  Federal  Republic  of  Germany.  Carman  Damocrallc  Rapublc.  Grad 

Britian,  India,  and  the  PhMippinaa 

•  •  • 

Al  except  Canada,  Japan.  arKf  Europe. 
Al  except  Canada  and  Europa. 


All  except  Canada  India,  Japan,  Korea,  People's  RepuWic  oi  Cbtoie.  Ttiiland,  and  Jnion  of 

Soviet  Sociaiiat  Republca 

•  •  • 

Al  eacepl  Canada,  Japan,  and  Europa. 

•  •  • 

AN  except  Canada  and  Europa 

Al  SKcept  Australa,  Bulgaria.  Italy  and  New  Zealand. 

•  •  « 

Al  except  Canada,  Ciecfwetovafcia  Denmark.  Federal  Republic  of  Germany,  and   3erman 

Democratic  RepuMa 
The  NeaterlandB.  I  the  wtidae  meet  ttw  condMiona  for  Importatton  kt  i3l9.37-5(i)  of  this 

subpart  and  al  otftar  places  SKcept  Canada  and  Europe. 


mif  spp.   (grape)   meetng  the   condMona  tor  Importation  In    Federal  Republic  of  Germany. 

1 319.37-6(1))  of  tNa  subpart. 
M!s«Bonit  (buMa  My)  (axacpt  bul>a) 


..  Afl  except  Africa  Argentina  BrazH,  Canada  France,  Italy,  Luxembouig,  Malla,  Mauritius.  Portugat, 
Spain,  and  Uniouay. 


{S1t.S7-7   [AnMndad] 

21.  In  paragraph  (b)  of  f  319.37-7,  the 
listings  "Blighia — akee",  "Bouea — 
kundangan",  "Calocarpum — sapote", 
"Carva — hickory,  pecan".  "Castanea — 
chestnut".  "Coccoloba — sea  grape, 
pigeon  plum",  "Pouter/a— lucuma", 
"Ribes  (other  than  Ribes  nigrum}— nd 
currant,  white  currant,  gooseberry",  and 
"Theobroma— cacao"  would  be 
removed  and  the  listing  "fe;;bcr— feijoa, 
pineapple  guava"  would  be  changed  to 
read  "Feifoa — feijoa,  pineapple  guava 
(except  from  New  Zealand  if 


accompanied  by  a  phjrtosanitary 
certificate  of  inspection  in  accordance 
with  S  319.37-5{k))". 

§31«l37-7    [Amended) 

22.  In  paragraph  (d)  of  S  319.37-7, 
Footnote  9  and  the  reference  to  it  would 
be  renumbered  as  Footnote  10. 

23.  Paragraph  319.37-6(b)  would  be 
revised  to  read  as  follows: 


931>^-«   Qrowkig 


(b)  A  restricted  article  from  Canada, 
other  than  from  Newfoundland  or  from 
that  portion  of  the  Municipality  of 
Central  Saanich  in  the  Province  of 
British  Columbia  east  of  the  West 
Saanich  Road,  may  be  imported  in  any 
growing  mediiun. 


24.  In  S  319.37-9,  after  the  introductorj 
text  the  following  wotild  be  added  in 
alphabetical  order  to  the  list  of 
approved  packing  materials: 
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{lis 37-9   Approved  packing  materlaL 


Baked  or  expanded  clay  pellets 
Perlite 
Rock  wool 
Volcanic  rock 


9319.37-13   [Amended] 

25.  In  S  319.37-13,  Footnote  10  and  the 
reference  to  it  would  be  renimibered 
Footnote  11. 

Done  in  Washington,  DC,  this  6th  day  of 
February  1991. 
James  W.  Glossar, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service, 

(PR  Doc.  91-3590  Filed  2-14-91:  8:45  am] 

BtLUNQ  CODE  341IK44-II 

Farmers  Home  Administration 
7  CFR  Parts  1941, 1943  and  1945 

Pledging  All  Assets  as  Collateral  for 
Insured  Fanner  Program  Loans 

agency:  Farmers  Home  Administration, 
USDA. 

action:  Proposed  rule. 

summary:  The  Fanners  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  to  require  a  lien 
on  all  property  owned  by  an  FmHA 
borrower  when  such  borrower  receives 
an  FmHA  insured  loan.  The  reason  for 
amending  these  regulations  is  to  tighten 
security  requirements  and  the  test  for 
obtaining  credit  elsewhere  The 
intended  effect  is  to  increase  the 
protection  of  the  Government's  interest 
and  reduce  government  losses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  18, 1991. 

ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Regulations  Analysis  and  Control 
Branch,  Farmers  Home  Administration, 
USDA,  room  6348,  South  Agriculture 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC  20250.  All 
written  comments  made  pursuant  to  this 
notice  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  address, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Falcone,  Senior  Loan  Officer, 
Farmer  Programs  Loan  Making  Division, 
Farmers  Home  Administration,  USDA, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250,  telephone  (202) 
475-4019. 


SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  was  reviewed  tmder 
USDA  procedures  established  in 
Department  Regulation  1512-1,  which 
implements  Executive  Order  12291,'  and 
has  been  determined  to  be  nonmajor 
because  it  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 
Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  fmal 
rule  related  to  Notice  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983) 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23, 1983),  Farm 
Ownership  Loans,  Farm  Operating 
Loans,  and  Emergency  Loans  are 
excluded  from  the  scope  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  The  Soil  and 
Water  Program,  however,  is  subject  to 
the  provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
ofHcials. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10.404 — Emergency  Loans 
10.406— Farm  Operating  Loans 
10.407 — Farm  Ownership  Ix)an8 
10.410 — Soil  and  Water  I^oans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Public  Law  91-190.  an 
Environmental  Impact  Statement  is  not 
required. 

Discussion  of  Proposed  Ride 

Since  1976,  FmHA's  outstanding  farm 
loan  portfoho  has  increased  from 
approximately  $5  billion  to  over  $25 
bilhon.  Poor  economic  conditions  in  the 
1980's  caused  many  family  farmers  to 
default  on  their  FmHA  loans.  As  a 
result,  it  is  projected  that  once  the 
Agency  has  completed  debt 
restructuring  for  its  present  delinquent 
borrowers,  as  provided  for  in  the 
Agricultural  Credit  Act  of  1987,  FmHA 
losses  could  exceed  $8  billion  because 
of  inadequate  loan  security.  A  General 
Accounting  Office  (GAO)  report 
submitted  to  the  Honorable  Jesse  Helms, 


U.S.  Senate,  in  February  1989  addressed 
FmHA's  loan  making  policies  and 
practices.  One  of  the  concerns  noted  in 
the  report  was  FmHA's  eroding  security 
position  on  many  loans  and  the 
tremendous  losses  the  Agency  projecter* 
because  of  this.  One  of  GAO's 
recommendations  addressed  the  need 
for  a  change  in  FmHA's  collateral 
requirements.  The  report  recommended 
additional  security  be  taken  when 
servicing  loans,  including  the  option  of 
obtaining  the  best  security  interest 
available  on  all  of  the  borrower's  assets. 
The  Agency  attempted  to  tighten 
security  requirements  for  primary  loan 
servicing  programs  in  a  proposed  rule 
dated  May  23, 1988.  However,  it  was 
determined  that  with  the  passage  of  the 
Agricultural  Credit  Act  of  1987,  the 
Congress  did  not  intend  that  FmHA 
borrowers  provide  additional  collateral 
for  serviced  or  restructured  loans. 
Therefore,  FmHA  proposes  tightening  its 
insured  loan  making  regulations  in  cm 
attempt  to  prevent  additional 
Government  losses.  Implementation  of 
this  regulation  change  will  encourage 
applicants  to  pursue  more  vigorously  the 
requirement  to  obtain  credit  through 
other  sources.  Subsidized  Government 
outlays  will  be  reduced.  Requiring  a  lien 
on  all  of  a  borrower's  assets  (subject  to 
exceptions  noted  in  this  rule)  will  not 
adversely  affect  the  borrower's  farming 
operation.  Current  regulations  provide 
for  release  of  additional  security  to 
other  creditors  when  remaining  security 
is  adequate  and  the  release  of  the 
security  is  necessary  for  additional 
credit  to  continue  the  farming  operation. 
Minor  grammatical  and  reference 
changes  are  also  proposed  in  this  rule. 

List  of  Subjects 

7  CFR  Part  1941 

Crops,  Livestock,  Loan  Programs- 
Agriculture,  Rural  Areas,  Youth. 

7  CFR  Part  1943 

Credit,  Loan  Programs-Agriculture, 
Recreation  and  recreation  areas,  Water 
Resources. 

7  CFR  Part  1945 

Agriculture,  Disaster  Assistance,  Loan 
Programs — Agriculture. 

Therefore,  as  proposed,  chapter  XVin, 
title  7,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  1941-OPERATING  LOANS 

1.  The  authority  citation  for  part  1941 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1988:  S  U.S.C  301:  7  CFR 
2.23:  7  CFR  2.70. 
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2.  SMtion  1041.10  it  uncnded  by 
removing  paragraph  (b);  by 
redeaignating  paragraph  (a)  as  (b):  by 
designating  the  intraductory  text  of  the 
sectioo  as  paragraph  (a)  and  revising  it; 
by  redesignating  newly  designated 
paragraphs  (b)(1)  through  (b)(4)  as  (b)(3) 
through  (bH6)>  respectively,  and  adding 
new  paragraphs  (bKl)  and  (b)(2);  and  by 
revising  newly  designated  paragraph 
(b)(4)  and  the  fint  sentence  of 
paragraph  (g)  introductory  text  to  read 
as  follows: 

(1M1.19    Securtty. 

(a)  Real  estate  and  chattels.  The  loan 
must  be  secured  by  a  fint  lien  on  all 
property  or  products  acquired, 
produced,  or  reiinanced  with  loan  funds 
and  by  the  best  lien  obtainable  on  all 
other  assets  owned  by  the  applicant 
When  a  loan  is  made  to  an  individual 
applicant,  the  loan  approval  official  will 
require  the  best  lien  obtainable  on  all 
assets  owned  by  the  applicant.  When  a 
loan  is  made  to  an  entity,  the  loan 
approval  ofBcial  will  require  the  best 
Uen  obtainable  on  all  assets  owned  by 
the  applicant  and  all  assets  owned  by 
members  of  the  entity.  Different  lien 
positions  on  real  estate  are  considered 
separate  and  identifiable  collateral.  In 
unusual  cases,  the  loan  approval  official 
may  require  a  co-signer  as  defined  in 

8  19ia3(d)  of  subpart  A  of  part  1910  of 
this  chapter  or  a  pledge  of  security  from 
someone  other  than  the  borrower. 
Generally,  a  pledge  of  security  is 
preferable  to  a  co-signer.  Liens  may  be 
subordinated  to  another  lender  in 
accordance  with  S  1962.30  of  subpart  A 
of  part  1962  of  this  chapter  when  the 
subordination  will  help  the  borrower  to 
accomplish  the  objectives  of  the  loan. 

(1)  Security  will  include,  but  is  not 
limited  to,  the  following:  Land,  buildings, 
structures,  fixtures,  machinery, 
equipment  livestock,  bvestock  products, 
growing  crops,  stored  crops,  inventory, 
supplies,  accounts  receivable,  certain 
cash  or  special  cash  collateral  accounts. 
marketable  securities,  certificates  of 
ownerahip  of  precious  metals,  and  cash 
surrender  value  of  life  insurance. 

(2)  Security  will  also  include 
assignments  of  leases  or  leasehold 
interests  having  mortgageable  value; 
revenues,  royalties  from  mineral  rights, 
patents,  and  copyrights;  and  pledges  of 
security  by  third  parties. 

(3)  Advice  on  obtaining  secxirity  will 
be  received  from  OGC  when  necessary. 

(b)  ExcepUons,  (1)  A  lien  will  not  be 
taken  on  property  that  does  not  have 
liquidation  value. 


(2)  A  lien  will  not  be  taken  on 
property  that  could  have  significant 
environmental  problems/costs  (i.e. 
underground  storage  tanks). 

(4)  A  lien  will  not  be  taken  on 
subsistence  livestock;  cash  or  special 
cash  collateral  accounts  to  be  used  for 
the  farming  operation  or  for  necessary 
living  expenses;  all  types  of  retirement 
accounts;  households  goods:  and  small 
tools  and  smaU  equipment  such  as  hand 
tools,  power  lawn  mowers,  and  other 
similar  items  not  needed  for  security 
purposes. 

*  •        •       *       • 

(g)  Fixtures.  A  security  interest  will  be 

taken  In  fixtures.  *  '  * 

*  *        •        •        • 

3.  Section  1941.33  is  amended  by 
revising  paragraph  (b](2](ii]  to  read  as 
follows: 

91941.33   Lean  approval  or  disapproval 

*  •        •        •        * 

(b)*  '  • 
(2)  •  •  • 
(ii)  Specify  all  security  requirements; 


PART  ie43-FAt)M  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

4.  The  authority  citation  for  part  1943 
continues  to  read  as  follows: 

Auth(»ity:  7  U.S.C  1989;  5  U.S.C.  301:  7  CFR 
2.23  and  2.70. 

Subpart  A— Insurad  Farm  Ownership 
Loan  PoHclaa,  Pioceduraa,  and 
AuUioflxaUona 

5.  Section  1943.19  is  amended  by 
removing  paragraphs  (d)  and  (f)  and 
redesignating  paragraphs  (e).  (g)  and  (h) 
as  (d],  (e)  and  (f).  respectively;  by 
adding  introductory  text  to  the  section; 
and  by  revising  paragraphs  (a),  (b)  and 
(c]  to  read  as  foUows: 

91943.19    Sacurtly. 

Each  PO  loan  will  be  secured  by  real 
estate  or  by  real  estate  and  a 
combination  of  chattels  and/or  other 
security. 

(a)  Rea]  estate  security.  (1)  When  a 
loan  is  made  to  an  individual  applicant 
the  loan  approval  official  will  require 
the  best  lien  obtainable  on  all  assets 
owned  by  the  applicant  When  a  loan  is 
inade  to  an  entity,  the  loan  approval 
official  will  require  the  best  Uen 
obtainable  on  all  assets  owned  by  the 
applicant  and  all  assets  owned  by 
memben  of  the  entity. 

(2)  Security  will  include,  but  is  not 
limited  to.  the  following:  land,  buildings, 
structures,  fixtures,  machinery, 
equipment  livestock,  livestock  products. 


growing  crops,  stored  crops,  inventory. 
supplies,  accounts  receivable,  certain 
cash  or  special  cash  collateral  accounts, 
marketable  securities,  certificates  of 
ownerahip  of  precious  metals,  and  cash 
surrender  value  of  life  insurance. 

(3)  Security  will  also  include 
assignments  of  leases  or  leasehold 
interests  having  mortgageable  value; 
revenues,  royalties  from  mineral  rights, 
patents  and  copyrights;  and  pledges  of 
security  by  third  parties. 

(4)  A  firet  lien  is  required  on  real 
estate,  when  available.  In  addition, 
loans  will  be  secured  by  a  junior  lien  on 
real  estate  provided: 

(i)  Prior  lien  instniments  do  not 
contain  provisions  for  future  advances 
(except  for  taxes,  insurance,  other  costs 
needed  to  protect  the  security,  or 
reasonable  foreclosure  costs), 
cancellation,  simimary  forfeitxire,  or 
other  clauses  that  may  jeopardize  the 
Government's  interest  or  the  applicant's 
ability  to  pay  the  FO  loan  unless  any 
such  undesirable  provisions  are  limited, 
modified,  waived  or  subordinated 
insofar  as  the  Government  is  concerned. 

(ii)  Agreements  are  obtained  from 
prior  henholders  to  give  notice  of 
foreclosure  to  FftiHA  whenever  State 
law  or  other  arrangements  do  not 
require  such  a  notice.  Any  agreements 
needed  will  be  obtained  as  provided  in 
part  1807  of  this  chapter  (FmHA 
Instruction  427.1).  except  as  modified  by 
the  "Memorandum  of  Underatanding — 
FHA-FCA."  FmHA  Instruction  2000-41 
(available  in  any  FmHA  office). 

(5)  Advice  on  obtaining  security  will 
be  received  from  OGC  when  necessary. 

(6)  The  designated  attorney,  title 
insurance  company,  or  the  OiGC  will 
furnish  advice  on  obtaining  security 
when  a  life  estate  is  involved. 

(7)  Any  loan  of  $10,000  or  less  may  be 
secured  by  the  best  Uen  obtainable 
without  title  clearance  or  legal  service 
as  required  in  part  1807  of  this  chapter 
(FmHA  Instruction  427.1)  provided  the 
County  Supervisor  beUeves  from  a 
search  of  the  County  records  that  the 
applicant  can  give  a  mortgage  on  the 
farm.  This  exception  to  tide  clearance 
will  not  apply  when: 

(i)  The  loan  is  made  simultaneously 
with  that  of  another  lender. 

(ii)  Land  is  to  be  purchased. 

(in)  This  provision  conflicts  with 
program  regulations  of  any  other  FmHA 
loan  being  made  simultaneously  with 
the  FO  loan. 

(8)  The  Departments  of  Agriculture 
and  the  Interior  have  agreed  that  FmHA 
loans  may  be  made  to  Indians  and 
secured  by  real  estate  when  title  is  held 
in  trust  or  restricted  status: 
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(i)  The  applicant  will  request  the 
Bureau  of  Indian  Affairs  (BIA)  to  fiirnish 
Title  Status  Reports  to  the  County 
Supervisor. 

(ii)  BIA  approval  will  be  obtained  on 
the  mortgage  after  it  has  been  signed  by 
the  applicant  and  any  other  party  whose 
signature  is  required. 

(b)  Exceptions.  (1)  A  Ken  will  not  be 
taken  on  property  that  does  not  have 
liquidation  vahie  or  when  it  will 
complicate  loan  servicing  or  liquidation. 

(2)  A  lien  will  not  be  taken  on 
property  that  could  have  significant 
enviroranental  probiems/costs  (i.e. 
underground  storage  tardea). 

(3)  A  hen  will  not  be  taken  on 
property  that  cannot  be  made  subject  to 
a  valid  lien. 

(4)  A  Uen  will  not  be  taken  on 
subsistence  livestock;  cash  or  special 
cash  collateral  accounts  to  be  used  for 
the  farming  operation  or  for  necessary 
family  livi^  expenses;  aU  types  of 
retirement  accounts;  household  goods; 
and  small  tools  and  smsD  equipment 
sud)  as  hand  toc^,  power  lawm  mowers, 
and  other  similar  items  not  needed  for 
security  purposes. 

(5)  When  title  to  a  livestock  or  crop 
enterprise  is  held  by  a  contractor  under 
a  written  ccmtract  or  die  enterprise  is  to 
be  managed  by  the  applicant  under  a 
share  lease  agreement,  an  assignm^it  of 
all  or  part  of  the  applicant's  sl^e  of  the 
income  will  be  taken.  A  form  approved 
by  OGC  will  be  used  to  obtain  the 
assignment 

(6)  A  lien  will  not  be  taken  on 
marginal  land,  including  timber,  when  a 
softwood  timer  (ST)  loan  is  secured  by 
such  land. 

(c)  Chattel  security.  (1)  A  frrst  lien 
will  be  taken  on  equipment  or  fixtures 
bought  with  loan  funds  whenever  such 
property  cannot  be  inchided  in  the  real 
estate  lien. 

(2)  Chattel  security  Hens  will  be 
obtained  and  kept  elective  as  notice -to 
third  parties  as  provided  in  subpart  B  of 
part  1941  and  subpart  A  of  part  1962  of 
this  chapter. 


6.  In  S  1943.19,  newly  designated 
paragraph  (f)  is  amended  by  dunging 
the  reference  "paragraph  (g)"  to 
"paragraph  (e)". 

7.  Section  1943.33  is  amended  by 
revising  paragraph  (b)(2Xii)  to  read  as 
follows: 

9 1943.33    Loan  approval  or  disapproval 
•        •        •        *        • 

(b)  •  •  • 
(2)  •  •  • 

(ii)  Spedfy  all  security  requirements; 


91943,39    [Amaodadl 

8.  bi  9  1043.38.  paragraph  (a)  is 
amended  by  changing  the  reference 
"f  1943.19(bK4)''  to  -|  1943.19(aK7r. 

Subpart  B— Inaured  Sdl  and  Water 
Loan  Potfdaai  Rucedureai  and 
Autliorlzatlona 

9.  Section  1943.69  is  amended  by 
removiqg  paragraph  (d);  by 
redesignating  paragraphs  (e),  (f).  (g)  and 
(h)  as  paragraphs  (d),  (e).  (f)  and  (g), 
respectively;  by  adding  introductory  text 
to  the  section;  and  by  revising 
paragraphs  (a),  (b),  (c)  and  the 
introductory  text  of  newly  designated 
paragraph  (d)  to  read  as  follows: 

91943J9   Secafty. 

Each  SW  loan  wiD  be  secured  by  real 
estate,  chattels,  other  security, 
leaseholds  or  a  combination  of  these. 

(a)  Real  estate  secarity.  (1)  When  a 
loan  is  made  to  an  individual  applicant 
die  loan  approval  official  will  require 
the  best  lien  obtainable  on  all  assets 
owned  by  the  applicant.  When  a  loan  is 
made  to  an  entity,  the  loan  approval 
offidal  will  require  the  best  lien 
obtainable  on  all  assets  owned  by  the 
appUcant  and  all  assets  owned  by 
membera  of  the  entity. 

(2)  Secarity  will  include,  but  is  not 
limited  to,  the  following:  land,  buildings, 
structures,  fixtures,  machinery, 
equipment  Hvestock,  hvestock  products, 
growing  crops,  stored  crops,  inventory, 
supplies,  accounts  receivable,  certain 
cash  or  special  cash  collateral  accoimts, 
marketable  securities,  certificates  of 
ownership  of  predous  metals,  and  cash 
surrender  vahie  of  life  insurance. 

(3)  Security  will  also  include 
assignments  of  teases  or  leasehold 
interests  having  mortgageable  value; 
revenues,  royalties  fi^  mineral  rights, 
patents  and  copyrights;  and  pledges  of 
security  by  third  parties. 

(4)  A  first  Uen  is  required  on  real 
estate,  when  available.  In  addition, 
loans  will  be  secured  by  a  junior  Hen  on 
real  estate  provided: 

(i)  lUor  Uen  instruments  do  not 
contain  provisions  for  futiu-e  advances 
(except  for  taxes,  insurance,  other  costs 
needed  to  protect  die  security,  or 
reasonable  foredosure  costs), 
cancellation,  summary  forfeiture,  or 
other  dauses  that  may  jeopardize  the 
Govenmient's  interest  or  the  applicant's 
abiUty  to  pay  the  SW  loan  unless  any 
such  undesirable  provisions  are  limited, 
modified,  waived  or  subordinated 
insofar  as  the  Government  is  concerned. 

(iQ  Agreements  are  obtained  bom 
prior  Uenbolders  to  give  notice  of 
foreclosure  to  FmHA  whenever  State 
law  or  other  arrangements  do  not 


require  such  a  notice.  Any  sgreements 
needed  wiU  be  obtained  as  provided  in 
part  1807  of  diis  chapter  (FmHA 
Instruction  427.1),  except  as  modified  by 
the  "Memorandum  of  Understanding- 
FHA-4'CA,"  FmHA  Instruction  2000-R 
(available  in  any  FmHA  office). 

(5)  Advice  on  obtaining  security  will 
be  received  from  OGC  when  necessary. 

(6)  The  designated  attorney,  title 
insurance  company,  or  OGC  will  furnish 
advice  oa  obtaining  security  when  a  life 
estate  is  involved. 

(7)  Any  loan  (tf  $10i,000  or  less  may  be 
secured  by  the  best  Uen  obtainable 
without  title  clearance  or  kegal  services 
as  required  in  part  1807  of  this  diapter 
(FmHA  Instruction  427.1),  provided  the 
County  Supervisor  believes  from  a 
search  of  the  County  recwds  that  the 
applicant  can  give  a  mortgage  on  the 
farm.  This  exception  to  title  clearance 
wiU  not  apply  when; 

(i)  The  loan  is  made  simultaneously 
with  that  of  another  lender. 

(ii)  This  iKovision  onfiicts  with 
program  regulations  of  any  other  FmHA 
loan  being  made  umultaneously  with 
die  SW  loan. 

(8)  The  Departments  of  Apicohure 
and  Interior  have  agreed  dial  FmHA 
loans  may  be  made  to  Indians  and 
secured  by  real  estate  when  tide  is  held 
in  trust  or  restricted  status.  When 
security  is  taken  on  real  estate  held  in 
trust  or  restrictive  status: 

(i)  The  ^tplicant  will  reqoest  the 
Bureau  of  Indian  Affain  (BIA)  to  furnish 
Title  Status  Reports  to  the  County 
Supervisor. 

(ii)  BIA  approval  will  be  obtained  oa 
the  mortgage  after  it  has  beea  signed  by 
the  appUcant  and  any  other  party  whose 
signature  is  required. 

(b)  Exceptions.  (1)  A  hen  will  not  be 
taken  on  property  that  does  not  have 
UquidatioB  vahie  or  when  it  will 
compUcate  loan  servicing  or  liquidation. 

(2)  A  lien  wiU  not  be  taken  on 
property  that  could  have  significant 
environmental  problems/costs  (i.e. 
underground  storage  tanks). 

(3)  A  Ken  wiD  not  be  taken  on 
property  that  caimot  be  made  subject  to 
a  vaUd  lien. 

(4)  A  lien  will  not  be  taken  on 
subsistence  livestock;  cash  or  spedal 
cash  coUateral  accounts  to  be  used  for 
the  farming  operation  or  for  necessary 

■  family  living  expenses;  aU  types  of 
retirement  accounts;  household  goods; 
and  smaD  tools  and  small  equipment 
such  as  hand  tools,  power  lawn  mowers, 
and  other  similar  items  not  needed  for 
security  purposes. 

(5)  When  title  to  a  livestock  or  crop 
enterprise  is  held  by  a  contractor  under 
a  written  contract  or  the  enterprise  is  to 
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be  managed  by  the  applicant  under  ■ 
share  lease  agreement  an  assignment  of 
all  or  part  of  the  applicant's  share  of  the 
income  will  be  taken.  A  form  approved 
by  OGC  will  be  used  to  obtain  the 
assignment 

(6)  A  lien  will  not  be  taken  on 
marginal  land,  including  timber,  when  a 
softwood  timber  (ST )  loan  is  secured  by 
such  land. 

(c)  Chattel  security.  Loans  will  be 
secured  by  chattels  subject  to  the 
following  conditions: 

(1)  A  lien  will  not  be  taken  on  chattels 
if  it  will  prevent  the  borrower  from 
obtaining  credit  from  other  sources  or 
theFmHA. 

(2)  A  first  hen  will  be  taken  on 
equipment  or  fixtures  bought  with  loan 
funds  whenever  such  property  cannot  be 
included  in  the  real  estate  lien. 

(3)  When  a  loan  is  made  only  for  the 
purchase  of  shares  of  water  stock,  such 
stock  will  be  pledged  or  assigned  as 
security  for  the  loan. 

(4)  If  there  is  no  real  estate  security 
avaUable  and  a  lien  is  taken  on  chattels 
only,  the  loan  cannot  be  over  $100,000 
and  must  be  scheduled  for  repayment 
within  20  years  or  the  useful  life  of  the 
security,  whichever  is  less. 

(5)  Chattel  security  wiU  be  obtained 
and  kept  effective  as  notice  to  third 
parties  as  provided  in  subpart  A  of  part 
1962  and  subpart  B  of  part  1941  of  this 
chapter. 

(d)  Loans  secured  by  leaseholds.  A 
loan  will  be  secured  by  a  mortgage  on 
the  leasehold  if  it  has  negotiable  value 
and  is  able  to  be  mortgaged  subject  to 
the  following: 


|1«43.m    (Amendedl 

10.  In  (  1943.89,  newly  designated 
paragraph  (g]  is  amended  by  changing 
the  reference  "paragraph  (g)"  to 
••paragraph  (f)." 

11.  Section  1943.83  is  amended  by 
revising  paragraph  (b)(2)(ii)  to  read  as 
follows: 

1 1M3J3    Loan  approyil  or  dtoapprovaL 

•        •        •        •        • 

(b)  •  •  • 
(2)  •  •  • 

(ii)  Specify  all  seciuity  requirements; 
and 


I1M3M   lAmended] 

12.  In  i  1943.8a,  paragraph  (a)  is 
amended  by  changing  the  reference 
"§  1943.80(b)(5)"  to  "8  1943.69(a)(7)". 

PART  1945-EIIERQENCY 

13.  The  authority  citation  for  part  1945 
continues  to  read  as  follows: 


AutiMfUy:  7  U.S.C.  1960;  42  U.S.C.  1480;  S 
U.S.C  aoi:  7  C311 2.23: 7  CFR  2.7a 

Subpart  D—EiMrgancy  Loan  Polldas, 
Procaduraa  and  Authorizationa 

14.  Section  1945.169  is  amended  by 
revising  the  section  heading;  by 
removing  the  introductory  text  and 
paragraphs  (d)  through  (i):  by 
redesignating  paragraphs  (b)  and  (c)  as 
(c)  and  (d).  and  paragraphs  (j)  through 
(r)  as  (e)  through  (m),  respectively;  by 
revising  paragraphs  (a)  and  newly 
designated  (d)  (1)  and  (3);  and  by  adding 
new  paragraph  (b)  to  read  as  follows: 

91945.169   Security. 

(a)  EM  loans  made  for  subtitle  B 
(operating)  purposes  will  be  secured  by 
a  first  lien  on  the  crop(8)  and/or 
livestock  and  livestock  products  being 
financed  with  EM  loan  funds  and  by  the 
best  lien  obtainable  on  all  other  assets 
owned  by  the  applicant.  EM  loans  made 
for  subtitle  A  (real  estate)  purposes  will 
be  secured  by  a  lien  on  all  assets. 

(1)  When  a  loan  is  made  to  an 
individual  applicant,  the  loan  approval 
official  will  require  the  best  lien 
obtainable  on  all  assets  owned  by  the 
applicant.  When  a  loan  is  made  to  an 
entity,  the  loan  approval  official  will 
require  the  best  lien  obtainable  on  all 
assets  owned  by  the  applicant,  and  all 
assets  owned  by  members  of  the  entity. 

(2)  Security  for  loans  will  include,  but 
is  not  limited  to,  the  following:  land, 
buildings,  structures,  fixtiires, 
machinery,  equipment  livestock, 
livestock  products,  growing  crops, 
stored  crops,  inventory,  supplies, 
accounts  receivable,  certain  cash  or 
special  cash  collateral  accounts, 
marketable  securities,  certificates  of 
ownership  of  precious  metals,  and  cash 
surrender  value  of  life  insurance. 
Security  will  also  include  assignments  of 
leases  or  leasehold  interest  having 
mortgageable  value;  revenues,  royalties 
frt)m  mineral  rights,  patents  and 
copyrights;  and  pledges  of  security  by 
third  parties. 

(3)  The  same  collateral  may  be  used 
to  secure  two  or  more  loans  made, 
insured  and/or  guaranteed,  to  the  same 
borrower.  Accordingly,  when  an  EM 
loan  is  made  to  an  indebted  FmHA 
guaranteed  loan  borrower,  a  junior  lien 
may  be  taken  on  the  same  chattels  and/ 
or  real  estate  that  serves  as  collateral 
for  the  guaranteed  loan(s]. 

(4)  Advice  on  obtaining  security  will 
be  received  from  OGC  when  necessary. 

(b)  Exceptions.  (1)  A  lien  will  not  be 
taken  on  property  that  does  not  have 
liquidation  value  or  when  it  will 
complicate  loan  servicing  or  Uquidation. 

(2)  A  lien  will  not  be  taken  on 
property  that  could  have  significant 


environmental  problems/costs  (i.e. 
underground  storage  tanks). 

(3)  A  lien  will  not  be  taken  on 
property  that  cannot  be  made  subject  to 
a  valid  lien. 

(4)  A  lien  will  not  be  taken  on 
subsistence  livestock;  cash  or  special 
cash  collateral  accounts  to  be  used  for 
the  farming  operation  or  for  necessary 
family  living  expenses;  all  types  of 
retirement  accounts;  household  goods; 
and  small  tools  cmd  small  equipment 
such  as  hand  tools,  power  lawn  mowers, 
and  other  similar  items  not  needed  for 
security  purposes. 

(5)  When  title  to  a  Uvestock  or  crop 
enterprise  is  held  by  a  contractor  under 
a  written  contract  or  the  enterprise  is  to 
be  managed  by  the  applicant  under  a 
share  lease  agreement,  an  assignment  of 
all  or  part  of  the  applicant's  share  of  the 
income  will  be  taken.  A  form  approved 
by  OGC  will  be  used  to  obtain  the 
assignment 

(6)  A  lien  will  not  be  taken  on 
marginal  land,  including  timber,  when  a 
softwood  timber  (ST)  loan  is  secured  by 
such  land. 

(7)  When  a  loan  is  made  for  real 
estate  purposes,  a  Uen  will  not  be  taken 
on  chattels  if  it  will  prevent  the 
borrower  from  obtaining  credit  from 
other  sources  or  the  FmHA. 

(8)  Chattel  security  Uens  will  be 
obtained  and  kept  effective  as  notice  to 
third  parties  as  provided  in  subpart  B  of 
part  1941  and  subpart  A  of  part  1962  of 
this  chapter. 

•        *        •        •       • 

(d)  Personal  and  corporate  guarantees 
by  cosigners.  (1)  The  loan  approval 
official  may  require  additional  personal 
and/or  corporate  guarantees  by  a 
cosigner(8),  including  guarantees  from 
parent  subsidiary  or  affiUated 
companies:  relatives  of  the  applicant;  or 
any  other  willing  party  having  equity  in 
mortgageable  assets.  The  loan  approval 
official  will  require  that  such  guarantees 
be  secured  by  collateral  which  has 
equity  value. 

(3)  When  security  is  taken  under 
paragraph  (d)  of  this  section,  chattel 
security  will  be  serviced  in  accordance 
with  subpart  A  of  part  1962  of  this 
chapter.  Real  estate  security  will  be 
serviced  in  accordance  with  subpart  A 
of  part  1965  of  this  chapter. 


S  1945.169   [Amended] 

15.  In  S  1945.169,  newly  designated 
paragraph  (e)(3)  is  amended  by  changing 
the  reference  "paragraph  U)(2)"  to 
"paragraph  (e)(2)";  paragraph  (e)(4)  is 
amended  by  dtanging  the  reference 
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"paragraphs  (j)  (1).  (2)  and  (3)"  to 
"paragraphs  (e)  (1).  (2)  and  3":  and 
newly  designated  paragraph  (i)(3)  is 
amended  by  changing  the  reference 
"paragraph  (n)(l)"  to  "paragraph  (i)(l)". 

91945.175   [Amended] 

16.  In  S  1945.175,  paragraph  (c)(3)  is 
amended  by  changing  the  reference 

"§  1945.169{rKl)"  to  "8  1945.169(m)(l)". 

17.  Section  1945.183  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
folio  vtra: 

§  1945.183    Loan  approval  or  dlsapprovat 
*        *        •        *        • 

(d)  *  •  • 

(1)  The  loan  approval  official  will 
date,  sign  and  distribute  Form  FmHA 
1940-1  in  accordance  with  the  FMI  and 
set  forth  all  security  requirements  and 
any  special  conditions  of  approval  in  the 
appropriate  section  on  Form  FmHA 
1940-1. 

n  *  *  *  * 

Daled:  December  6^  1990. 
Jonathan  L  KUIak, 

Acting  Undersecretary  for  SmalJ  Community 
and  Rural  Development 
[FR  Doc.  91-3496  Filed  2-14-91;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Office  of  the  Qeneral  Counsel 

10  CFR  Part  715 

IDocket  Na  GC-RM-91-1011 

Clean  Air  Act  Amendments  of  1990; 
Definition  of  "Nonrecourse  Project- 
Financed" 

agency:  Office  of  the  General  Counsel. 
Department  of  Energy  (DOE). 
ACTION:  Notice  of  proposed  rulemaking 
and  public  hearing. 

summary:  The  DOE  today  is  publishing 
for  public  notice  and  comment  its 
proposed  definition  of  the  term 
"nonrecourse  project-financed,"  for 
purposes  of  section  416(a)(2)(B)  of  the 
Clean  Air  Act  Amendments  of  1990 
("CAA").  42  U.S.C.  76510(a)(2)(B).  This 
definition  will  clarify  which  entities 
qualify  as  '•independent  power 
producers."  eligible  to  participate,  under 
title  rVs  Acid  Deposition  Control 
provisions,  in  the  Direct  Sale 
Subaccount  and  Contingency  Guarantee 
plans.  Section  416(a)(2)(B)  requires  that 
the  Secretary  of  Energy  publish  a 
definition  of  "nonrecourse  project- 
financed"  within  3  months  of  the  date  of 
enactment  of  the  CAA,  which  was 
signed  by  the  President  on  November  15, 
1 990.  This  rulemaking  fulfills  the 


Secretary's  obligations  under  that 
section. 

DATES:  Written  comments  (six  copies) 
must  be  received  on  or  before  April  1, 
1991.  The  DOE  will  hold  a  public  hearing 
at  9:30  a.m.  on  Tuesday,  March  19, 1991. 
at  the  address  listed  below.  Reque    s  to 
speak  at  the  hearing  must  be  received 
by  Friday,  March  15, 1991. 
ADOMESSES.  Written  comments  (six 
copies)  and  requests  to  speak  at  the 
public  hearing,  are  to  be  submitted  to: 
U.S.  Department  of  Energy,  Office  of 
Legal  Policy  and  Analysis,  Office  of  the 
General  Counsel,  GC-15,  Docket  No. 
GC-RM-fll-101, 1000  Independence 
Ave.  SW.,  Washington,  DC  20585,  (202) 
586-3419. 

The  public  hearing  will  be  held  at  9:30 
a.m.  at  the  U.S.  Department  of  Energy, 
Room  1&-245,  Forrestal  Building,  1000 
Independence  Ave.  SW.,  Washington, 
DC  20585.  Parties  who  requested  time  to 
speak  must  bring  six  copies  of  their  oral 
statements  to  the  hearing.  Copies  of  the 
transcript  of  the  public  hearing,  and  the 
public  comments  received,  may  be 
obtained  or  photocopied  at  the  DOE 
Freedom  of  Information  Reading  Room, 
Room  lE-190, 1000  Independence  Ave. 
SW.,  Washington.  DC  20685,  (202)  588- 
6020,  Monday  through  Friday,  between 
the  hours  of  9  a  jn.  and  4  p.m.,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lee  A.  Casey,  Office  of  the  General 
Counsel,  GC-15,  Department  of  Energy, 
1000  Independence  Ave.  SW.. 
Washington,  DC  20585,  (202)  586-34ia 
SUPPLEMENTARY  INFORMATION: 

I.  Background  of  the  Requirement  for  a 
Definition  of  "Nonrecourse  Project- 
Financed" 

Title  IV  of  the  Clean  Ah-  Act 
Amendments  of  199a  42  U.S.C.  7651  at 
seg..  Acid  Deposition  Control  imposes  a 
system  of  limits  on  the  annual  emissions 
of  sulfur  and  nitrogen  dioxides  from 
electricity  producing  power  plants.  Each 
existing  facility  that  is  covered  under 
title  rV — ^referred  to  as  an  "affected 
unit" — is  entitled  to  a  certain  number  of 
emissions  allowances,  based  on  its 
baseline  emissions  and  other  factors 
prescribed  by  Congress.  Generally, 
emissions  limitations  are  phased-in  and. 
can  be  met  by  existing  facihties  either 
through  actual  emissions  reductions,  or 
through  the  purchase  of  emissions 
allowances. 

New  facilities  covered  by  the 
requirements  of  title  IV  generally  must 
obtain  the  necessary  emission 
allowances  from  pre-existing  facilities  to 
which  allowances  have  been  allocated. 
Congress  also  provided  that  the 
Administrator  of  the  Environmental 


Protection  Agency  ("EPA'^  must 
establish  a  Special  Reserve  of 
Allowances,  including  a  Direct  Sale 
Subaccount  Allowances  fron  this 
Direct  Sale  Subaccount  must  be 
periodically  offered  for  sale  at  a  fixed 
price  by  the  EPA.  Sales  are  to  be  on  a 
first  come,  first  served  basis,  except  that 
independent  power  producers  ("IPPs"), 
electricity  producers  other  than 
traditional  electric  utilities,  are  to  have 
guaranteed  access  to  the  special  reserve 
through  a  priority  system  which  allows 
IPPs  an  opportunity  to  purchase 
allowances  before  they  are  offered  to 
others.  This  is  done  to  ensure  that  IPPs 
are  not  closed  out  of  the  emission 
allowances  market  42  U.S.C 
76510(c)(2). 

In  addition,  an  eligible  IPP  may 
qualify  for  a  "contingency  guarantee." 
New  IPP  projects  are  usually  "project 
financed,"  that  is,  financing  is  arranged 
and  based  upon  the  expected  returns 
from  power  sales  fi^m  the  project  as 
opposed  to  being  financed  on  the 
strength  of  a  company's  balance  sheet 
or  with  recourse  to  the  assets  of  the 
company  generally,  as  most  new  utility 
projects  are  financed.  In  order  to  obtain 
this  financing.  IPPs  ordinarily  will  have 
to  demonstrate  to  their  prospective 
lenders  that  they  will  have  the 
necessary  emission  allowances  under 
title  rV's  acid  deposition  provisions.  An 
IPP  which  meets  certain  statutory 
requirements  will  be  entitled,  under 
section  416(c)(3),  to  a  written  guarantee 
from  the  Administrator  of  EPA,  stating 
that  it  is  eligible  to  piurhase  the 
necessary  allowances  from  the  Direct 
Sale  Account  at  a  guaranteed  price.  This 
is  referred  to  as  a  "contingency 
guarantee."  42  U.S.C.  7651o(cK3). 

Congress  intended  that  only  genuine 
IPPs  would  be  entitled  to  the  benefits 
offered  them  imder  the  Direct  Sale 
Subaccount  and  contingency  Guarantee 
provisions  of  title  IV.  In  order  to  exclude 
traditional  utilities,  for  whom  the  best 
guarantee  of  their  financing 
commitments  is  obtained  through 
regulated  rates,  from  the  definition  of 
IPP,  that  definition  of  an  IPP  was 
expanded  to  include  a  requirement — 
characteristic  of  most  non-utility 
generating  facilities — that  such  facilities 
be  "nonrecourse  project  financed." 
Accordingly,  416(a)(1)  of  the  CAA.  42 
U.S.C.  7651o{a)(l),  defines  "independent 
power  producer"  as  "any  person  who 
owns  or  operates,  in  whole  or  in  part 
one  or  more  new  independent  power 
production  facilities,"  and  a  "new 
independent  power  production  facility" 
is  defined  as  a  facility  that: 
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(A)  ia  used  for  the  generation  of  electric 
energy.  80  percent  or  more  of  which  ia  sold  at 
wholesale: 

(B)  is  nonncoune  project-financed  (as 
such  tenn  is  defined  by  the  Secretary  of 
Energy  %«nthin  3  months  of  the  date  of  the 
enactment  of  the  Gean  Air  Act  Amendments 
of  1980): 

(C\  does  not  generate  electric  energy  sold 
to  any  affUiate  (as  defined  in  section  2(a](ll) 
of  the  Public  Utility  Holding  Company  Act  of 
1935)  of  the  facility's  owner  or  operator 
unless  the  owner  or  operator  of  the  facility 
demonstrates  that  it  cannot  obtain 
allowances  ^m  the  afliliate:  and 

(D)  is  a  new  unit  required  to  hold 
allowances  under  this  title. 

42  U.S.C.  7651o(a](2](B)  (emphasis 
added). 

Recognizing,  however,  that  the  term 
"nonrecourse  project-financed"  is  not  a 
term  with  a  universally  accepted  and 
well-defined  meaning,  but  rather  is  a 
concept  that  encompasses  a  wide 
variety  of  transactions  in  an  evolving 
industry,  Congress  instructed  the 
Department  of  Energy  to  provide  a 
de&iition  of  '"nonrecourse  project- 
financed"  within  three  months  of  the 
enactment  of  the  CAA. 

The  term  "nonrecourse  project- 
financed"  encompasses  two  related 
concepts:  "Project"  and  "nonrecourse" 
financing.  The  treatment  of  each  concept 
in  the  DOE's  proposed  definition  is 
explained  more  fully  below. 

Two  common  characteristics  of 
virtually  all  project  financing's  for  IPPs 
are  a  pledge  to  the  lenders  of  (i)  the 
assets  financed  and  (ii)  the  primary 
revenue-producing  contracts,  which  for 
IPPs  are  the  power  sale  contracts. 
Accordingly,  the  proposed  definition  of 
"nonrecourse  project-financed"  provides 
that  an  IPP  will  qualify  as  "nonrecourse 
project-financed"  if  it  pledges  the  assets 
financed,  and  part  or  all  of  the  revenues 
bom.  one  or  more  power  sale  contracts 
covering  the  affected  facility.  In  not 
requiring  a  pledge  of  all  of  a  facility's 
revenues,  the  definition  recognizes  that 
not  all  of  the  revenues  are  necessarily 
pledged  to  the  lender  in  a  typical  project 
financing  situation,  and  that  project 
suppliers,  such  as  fuel  transporters,  may 
obtain  a  pledge  of  certain  facility' 
revenues  as  security  for  the  payment  of 
project  expenses. 

Generally,  all  financings,  even 
nonrecourse  financings,  involve 
recourse  to  one  or  more  entities  or  to 
assets  owned  by  one  or  more  entities.  In 
order  to  define  properly  the  term 
"nonrecourse  financing."  it  is  therefore 
necessary  to  determine  against  whom 
the  lender  will  not  have  recourse. 
Consistent  with  the  Congress'  intent  to 
exclude  facilities  financed  with  the 
general  credit  available  to  traditional 
utilities,  the  proposed  definition 


expressly  excludes  financings  which 
provide  for  recourse  to  an  electric  utility 
with  a  retail  service  territory.  Whether  a 
utility  has  a  retail  service  territory  can 
be  determined  by  reference  to  state  or 
local  law.  The  proposed  definition 
makes  clear,  however,  that  an  equity 
contribution,  or  a  commitment  to  make 
an  equity  contribution,  by  a  traditional 
utility  in  connection  with  a  financing  of 
a  facility  is  not  an  obligation  to  repay 
debt,  and  thus  would  not  disqualify  a 
financing  from  being  nonrecourse. 

The  definition  of  "nonrecourse"  also 
makes  clear  that  limited  undertakings 
by  the  facility's  owners,  or  other  project 
participants,  such  as  commitments  to 
pay  cost  overruns,  limited  guarantees, 
indemnity  provisions  and  the  like,  will 
not  disqualify  a  financing  from  being 
"nonrecourse,"  so  long  as  at  the  time  of 
a  financing  a  borrower  expects  that  the 
repayment  of  the  term  debt  will  be  made 
from  revenues  generated  by  the  facilify. 

The  proposed  definition  also  would 
make  clear  that  a  project  financed 
entirely  with  the  producer's  own  funds, 
without  borrowing,  would  not  on  that 
account  be  disqualified  from  being  a 
"nonrecourse  project-financed,"  and 
thus  an  independent  power  producer 
imder  section  416(a)(2)(B)  Moreover,  the 
proposed  definition  would  make  clear 
that  it  is  for  purposes  of  section 
4ie(a)(2)(B]  only,  and  that  it  will  not 
alter  or  impact  the  tax  treatment  of  any 
IPP  or  IPP  project  under  the  Internal 
Revenue  code  and  regulations. 

n.  Environmental  Review 

Section  7(c)(1)  of  the  Energy  Supply 
and  Environmental  Coordination  Act  of 
1974,  Public  Law  93-319  (codified  at  15 
U.S.C.  791  et  seq.)  provides:  "No  action 
taken  under  the  Clean  Air  Act  shall  be 
deemed  a  major  Federal  action 
significantly  affecting  the  qualify  of  the 
htunan  environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act  of  1969."  Consequently,  neither  an 
Environmental  Impact  Statement  nor  an 
Environmental  Assessment  is  required 
for  the  proposed  rule. 

in.  Review  Under  Executive  Order  12291 

The  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12291,  which  directs  that  all  regulations 
achieve  their  intended  goals  without 
imposing  unnecessary  burdens  on  the 
economy,  on  individuals,  on  public  or 
private  organizations,  or  on  State  and 
local  governments.  The  Executive  Order 
also  requires  that  regulatory  impact 
analyses  be  prepared  for  "major  rules." 
The  Executive  Order  defines  "major 
rule"  as  any  regulations  that  is  likely  to 
result  in: 


(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  and  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment,, 
productivity,  innovation,  or  on  the 
abilify  of  United  States-based 
enterprises  in  domestic  or  export 
markets. 

The  proposed  rule  would  provide  a 
congressionally  required  co.nponent  of 
the  statutory  definition  of  independent 
power  production  facilify,  in  turn,  a     ■ 
necessary  component  of  the  statutory 
definition  of  independent  power 
producer.  DOE  has  determined  that  the 
effect  of  today's  proposed  rule,  if 
finalized,  will  not  have  the  magnitude  of 
effects  on  the  economy  to  bring  the 
proposed  rule  within  the  definition  of 
"major  rule." 

Pursuant  to  the  Executive  Order,  the  * 
proposed  rule  was  submitted  to  0MB  for 
pre-publication  regulatory  review. 

IV.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  requires  that 
rules  be  reviewed  for  Federalism  effects 
on  the  institutional  interests  of  States 
and  local  governments,  and  if  the  effects 
are  sufficiently  substantial,  preparation 
of  a  Federalism  assessment  is  required 
to  assist  senior  policymakers.  DOE 
believes  that  this  rule  will  not  have  any 
substantial  direct  effects  on  State  and 
local  governments. 

V.  Regulatory  Flexibilify  Act 

The  Regulatory  Flexibility  Act,  Public 
Law  96-345  (5  U.S.C.  601-612),  requires 
that  an  agency  prepare  an  initial 
regulatory  flexibility  analyses  to  be 
published  at  the  time  the  proposed  rule 
is  published.  This  requirement  (which 
appears  in  section  603),  does  not  apply  if 
the  agency  "certifies  that  the  rule  will 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  proposed 
rule  would  provide  a  congressionally 
required  component  of  the  statutory 
definition  of  independent  power 
production  facility,  in  turn,  a  necessary 
component  of  the  statutory  definition  of 
independent  power  producer.  Therefore. 
DOE  certifies  that  this  rule,  if 
promulgated,  would  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 

VI.  Public  Comment  Procedures 

A.  Written  Comment  Procedures 

Interested  persons  are  invited  to 
participate  in  this  rulemaldng  by 
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submitting  data,  views,  or  arguments 
with  respect  to  the  proposed  definition 
of  "nonrecourse  project-financed"  set 
forth  in  tliis  Notice.  Comments  (six 
copies)  must  be  submitted  to  the 
address  indicated  in  the  "ADDRESSES" 
section  of  this  Notice  and  should  be 
identified  on  the  outside  of  the  envelope 
and  on  documents  submitted  to  DOE 
with  the  designation:  Docket  No.  GC- 
RM-91-101.  All  conunents  received  by 
the  date  indicated  in  the  "DATES" 
section  and  all  other  relevant 
information  will  be  considered  by  DOE 
before  final  action  is  taken  on  the 
proposed  regulations. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  which  he  or  she  believes  to 
be  confidential  and  exempt  by  law  from 
public  disclosure  should  submit  one 
complete  copy  of  the  document  and  six 
copies,  if  possible,  fit)m  which  the 
information  believed  to  be  confidential 
has  been  deleted.  DOE  will  make  its 
own  determination  with  regard  to  the 
confidential  status  of  the  information 
and  treat  it  according  to  its 
determination. 

B.  Public  Hearing 

1.  Procedures  for  Submitting  Requests  to 
Speak 

The  time  and  place  of  the  public 
hearing  are  indicated  at  the  beginning  of 
this  notice.  DOE  invites  any  person  who 
has  an  interest  in  today's  proposed  rule, 
or  who  is  a  representative  of  a  group  or 
class  of  persons  that  has  an  interest  in 
the  proposed  amendments,  to  make  a 
request  for  an  opportunity  to  make  an 
oral  presentation.  Such  requests  should 
be  directed  to  the  address  or  phone 
niunber  indicated  at  the  beginning  of 
this  notice.  Requests  should  be  labelled: 
Docket  No.  GC-RM-91-101,  both  on  the 
document  and  on  the  envelope. 

The  person  making  the  request  should 
give  a  telephone  number  where  he  or 
she  may  be  contacted.  Each  person  to  be 
heard  must  submit  six  copies  of  his  or 
her  statement  at  the  hearing  registration 
desk.  In  the  event  any  person  wishing  to 
testify  cannot  meet  this  requirement, 
alternative  arrangements  can  be  made 
in  advance  of  the  hearing  by  so 
indicating  in  the  letter  requesting  to 
make  an  oral  presentation. 

2.  Conduct  of  Hearing 

DOE  reserves  the  right  to  select  the 
persons  to  be  heard  at  the  hearing,  to 
schedule  the  respective  presentations, 
and  to  establish  the  procedures 
governing  the  conduct  of  the  hearing. 
Each  presentation  shall  be  limited  to  15 
minutes. 


A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  The  hearing  will 
not  be  a  judicial  or  an  evidentiary-type 
hearing,  but  will  be  conducted  in 
accordance  with  5  U.S.C.  553.  At  the 
conclusion  of  all  initial  oral  statements, 
each  person  will  be  given  the 
opportunity  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  order  in  which  the  initial 
statements  were  made,  and  will  be 
limited  to  10  minutes  each. 

Any  interested  person  who  wishes  to 
ask  a  question  at  the  hearing  may  ^ 
submit  the  question,  in  writing,  to  the 
presiding  officer  to  be  asked  of  any 
person  making  a  statement  at  the 
hearing.  The  presiding  officer  will 
determine  whether  the  question  is 
relevant  and  whether  time  limitations 
permit  it  to  be  presented  for  an  answer. 

A  transcript  of  the  hearing  will  be 
retained  by  DOE  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
Information  Reading  Room,  Room  lE^ 
190, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6020. 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday.  For  more 
information  concerning  the  availabilify 
of  records  at  the  Freedom  of  Information 
Reading  Room,  call  (202)  586-6020.  In 
addition,  any  person  may  purchase  a 
copy  of  the  hearing  transcript  horn  the 
court  reporter. 

List  of  Subjects  in  10  CFR  Part  715 

Independent  Power  Producer; 
Nonrecourse  project-financed. 

Issued  in  Washington,  DC,  February  12, 
1991. 

Stephen  A.  Wakefield, 
General  Counsel. 

For  the  reasons  set  forth  in  the 
preamble,  DOE  proposes  to  add  part  715 
to  chapter  III  of  title  10,  Code  of  Federal 
Regulations  as  follows: 

PART  715— OEFINITION  OF 
NONRECOURSE  PROJECT-FINANCED 

715.1  Purpose  and  scope. 

715.2  Definitions. 

715.3  Definition  of  "nonrecourse  project- 
financed". 

Authority:  Clean  Air  Act  Amendments  of 
1990, 42  U.S.C.  76510(a)(2)(B);  Department  of 
Energy  Organization  Act,  42  U.S.C.  7254. 

S71S.1    Purpoee  and  eeopt. 

This  part  sets  forth  definition  of 
"nonrecourse  project-financed"  as  that 
term  is  used  to  define  "new  independent 
power  production  facility,"  in  section 
416(a)(2)(B)  of  the  Clean  Air  Act 
Amendments  of  1990, 42  U.S.C. 
76510(a)(2)(B).  This  definition  is  for 
purposes  of  section  416(a)(2)(B)  only.  It 


is  not  intended  to  alter  or  impact  the  tax 
treatment  of  any  facilify  or  facilify 
owner  under  the  Internal  Revenue  Code 
and  regulations. 

9715.2   Deflnmofw. 
As  used  in  this  subpart — 
Act  means  the  Clean  Air  Act 

Amendments  of  1990, 104  Stat.  2399. 
Facility  means  a  new  independent 

power  production  facility  as  that  term  is 

used  in  the  Act  42  U.S.C.  7651o(a)(2). 

§  715.3    Definition  of  "nonrecourse 
protect-flnanced". 

The  term  "nonrecourse  project- 
financed"  means  debt  if  any,  the 
financing  of  which  is  secured  by  the 
assets  financed  and  the  revenues 
received  by  a  facilify  including,  but  not 
limited  to,  part  or  all  of  the  revenues 
received  under  one  or  more  agreements 
for  the  sale  of  the  electric  output  from 
the  facilify,  and  which  no  electric  utility 
company  with  a  retail  service  territory  is 
obligated  to  repay  in  whole  or  in  part.  A 
commitment  to  contribute  equify  or  the 
contribution  of  equify  to  a  facilify  by  an 
electric  utility  company  shall  not  be 
considered  an  obligation  of  such  utility 
to  repay  the  debt  of  a  facility.  The 
existence  of  limited  guarantees, 
commitments  to  pay  for  cost  overruns, 
indemnity  provisions,  or  other  similar 
undertakings  or  assurances  by  the 
facility's  owners  or  other  project 
participants  will  not  disqualify  a  facilify 
from  being  "nonrecourse  project- 
financed"  as  long  as  at  the  time  of  the 
financing  for  the  facilify,  the  borrower  is 
obligated  to  make  repayment  of  the  term 
debt  from  the  revenues  generated  by  the 
facility,  rather  than  from  other  sources 
of  funds.  Projects  that  are  100  percent 
equify  financed  are  also  considered 
"nonrecourse  project-financed"  for 
purposes  of  section  416(a)(2)(B). 

(FR  Doc.  91-3781  Filed  2-14-91;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1500 

Reloadable  Tuba  Aarial  Shall 
Rraworks  Davicas;  Propoaad 
Rulemaking 

agency:  Consumer  Product  Safety 

Commission. 

ACnOM;  Proposed  rule. 

summary:  The  Commission  is  proposing 
to  amend  its  fireworks  regulations  in 
order  to  ban  reloadable  tube  aerial  shell 
devices  with  shells  larger  than  1.75 
inches  in  outer  diameter.  Requirements 
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currently  enlorced  by  tha  CommiBsion 
do  not  adequately  addresa  tha  liak  of 
sarioua  injuiy  posed  by  theae  fireworka 
devices,  and  no  feasible  mandatory 
performance  or  design  criteria  would 
adequately  reduce  the  risk  of  injvry. 
Compliance  with  a  voluntary  standard 
is  not  expected  to  be  ecceptably  higfa. 
The  Cooimission  is  issuing  this  proposed 
rule  under  the  authority  of  the  Federal 
Hazardoua  Substances  Act. 


OATm  Written  comments  in  response  to 
this  notice  must  be  received  by  the 
Commission  no  later  than  March  18. 
1991. 


;  Comments  should  be 
mailed,  perferebly  in  five  (5)  copies,  to 
Comment  CH  2-01.  Office  of  the 
Secretary,  Cansuiner  Product  Safety 
Commiaaioa.  Washington,  DC  20207,  or 
delivered  to  the  Office  of  the  Secretary, 
Consuowr  Product  Safety  Commiasion, 
room  42a  5401  Westbard  Avenue, 
Bethesda.  Maryland:  telephone  (301) 

492-eaoo. 

rem  FunriMi  wkmmatkm  contact: 
Soaan  B.  Kyle,  Preset  Manager, 
Directorate  for  HeaMi  Sciences, 
Consnmer  Product  Safety  Commission, 
Washington.  DC  20207;  telephone  (301) 
492-6994. 

su^pimtNTAaT  mromaATioN: 
A.  BackpvMnd 

Reloadable  tube  aerial  sheU  fireworks 
devices  (alao  referred  to  bi  this  notice  as 
"reloadable  shell  devices")  are 
classified  by  the  DepartiMnt  of 
Transportation  ("DOT*)  as  Class  C 
common  fireworks  devices.  Class  C 
fireworks  devices  are  suitable  for  use  by 
consumers.  TypicaDy,  reloadable  shell 
devices  consist  of  a  cardboard  launcher 
tube  approximately  10  to  12  inches  tall 
and  separate  shells  that  the  user  places 
inside  of  the  tube.  Once  the  shell  is 
placed  inside  of  the  launcher  tube,  the 
fuse  extends  slightly  above  the  top  of 
the  tube.  Upon  ignition,  the  shell  is 
projected  approximately  75  to  250  feet  in 
the  air  and  hwusts  «vith  another  po%vder 
charge,  releasing  a  colorful  starburst 
These  devices  have  become  increasingly 
popular  in  the  past  three  to  four  years. 

Four  nominal  sizes  of  shells  are 
available  at  this  time  for  consoBer  oae: 
1.5. 1.75.  2.0,  ud  2,25  iadies  in  outer 
diameter.  This  proposed  ameiubnent 
concerns  only  shells  that  are  larger  than 
1.75  inches. 

The  Commission  regulates  fireworks 
devices  pursuant  to  tiie  provisions  of  tiie 
Federal  Hazardous  Substances  Act 
CTHSA"),  15  U.S.C.  1281  et  seq.  Under 
current  regulations,  the  Commission  has 
declared  certain  specifiad  fireworks 
devices  to  be  "baimed  hazardous 


subatanoes."  16  CFR  lS0047(a)  (S),  (8), 
and  (9).  Additional  regulatioos  prescribe 
the  requirements  that  fireworks  devices 
not  specifically  listed  as  banned  nuist 
meet  to  avoid  being  classified  as  banned 
hazardous  subatances.  16  CFR  part  1507. 
These  include  a  reqoirement  that  fuses 
bum  3  to  6  seconds,  resist  aide  i^tioo. 
and  remain  securely  attached  to  the 
device;  a  requirement  for  base  stability 
to  prevent  tipover  during  firing;  a 
requirement  to  prevent  blowout  of  the 
tube;  and  a  limit  on  audible  "reports"  to 
2  grains  of  powder.  Finally,  additional 
Commiasion  regulations  prescribe 
specific  warnings  required  on  various 
legal  fireworks  devices.  16  CFR 
1500.14(b)(7).  and  designate  the  size  and 
location  of  these  warnings.  16  CFR 
150ai21.  Unxkr  the  Commission's 
existing  regulations,  reloadable  tube 
aerial  ^ell  flreworka  devices  that 
comply  with  applicable  requirements 
are  not  baimed  hazardous  substances. 

The  Commission  has  received  reports 
of  thirty-one  incidents  involving 
reloadable  shells  that  have  occurred 
since  1986.  A  majority  of  incidents  in 
which  the  size  of  the  shell  was  reported 
(19  of  24)  involved  shells  larger  than  1.75 
inches.  According  to  information  from 
an  insurance  carrier,  detailed 
investigations  conducted  by  the 
Commission,  and  other  data  gathered  by 
the  Conunission,  the  resulting  injuries 
have  been  severe  injuries  to  the  facial 
area,  particularly  to  eyes.  Injuries  have 
resulted  in  serious  bums  and  loss  or 
impairment  of  sight  (See  Ref.  No.  1.) 

On  July  31. 1990,  the  Commission 
issued  an  advance  notice  of  proposed 
rulemaking  ("ANPR")  discussing  the 
hazard  presented  by  reloadable  shells 
larger  than  1.75  inches  in  diameter.  55 
FR  31060.  The  ANPR  also  diacussed  the 
concern  that  smaller  shells  with  an 
explosive  power  exceeding  that  of 
existing  1.75  inch  shells  m^t  be 
produced  in  the  future  to  circumvent  a 
ban  based  purely  on  size.  In  the  ANFR. 
the  Commission  noted  that  injury  data 
indicated  a  distinction  between  shells 
larger  than  1,75  inches  and  shells  1.75 
inches  or  smaller.  The  ANPR  discussed 
the  following  four  regulatory 
altematives  with  regard  to  reloadable 
shells  larger  than  1.75  inches  or  smaller 
sheila  with  equivalent  explosive  power. 
(1)  A  bwi:  (2)  additional  labeling:  (3) 
issuance  of  performance  or  design 
criteria  to  modify  these  devices;  or  (4) 
no  mandatory  action,  but 
encouragemeitt  of  a  voluntary  standard. 

B.  Statataiy  Authority 

This  proceeding  is  conducted  under 
provisions  of  tha  FHSA.  15  \}J&XL  1261 
et  aeq.  Fireworks  are  "hazardous 


substances"  within  the  meaning  of 
secUon  2(fMlXA)  of  the  FHSA  because 
they  are  flammable  or  combustible 
substances,  or  they  generate  pressure . 
through  decompodtion.  heat,  or  other 
means,  and  they  "may  cause  substantial 
personal  injury  or  substantial  illness 
during  or  as  a  proximate  result  of  any 
customary  or  reasonably  foreseeable 
handling  or  use  •  *  •."15U.S.C. 
1261(f){lMA). 

Under  secUon  2(q)(l)(B)  of  the  FHSA. 
the  Commission  may  classify  as  a 
"harmed  hazardous  substance"  any 
hazardous  substance  intended  for 
household  use  which,  notwithstanding 
the  precautionary  labeling  required  by 
the  FHSA.  presents  such  a  hazard  that 
keeping  the  substance  out  of  interestate 
commerce  is  the  only  adequate  means  of 
protecting  the  public.  Id.  section 
12ei(q](l)(B).  A  proceeding  to 
promulgate  a  regulation  classifying  a 
substance  as  a  banned  hazardous 
substance  under  section  2(q)(l)  of  the  ' 
FHSA  is  governed  by  the  requirements 
set  forth  in  section  3(f)  of  the  FHSA,  and 
by  the  provisions  of  section  7Gl(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
("FDCA")  (21  U.S.C.  371(e))  made 
applicable  by  section  2(q)(2)  of  the 
FHSA  (15  U.S.C.  1261(q)(2)). 

The  July  31. 1990,  ANPR  was  the  first 
step  necessary  to  declare  the  specified 
reloadable  shell  devices  banned 
hazardous  substances  under  section 
2(q)(l).  See  15  U.S.C.  1262(f).  This 
proposed  regulation  continues  the 
regulatory  process  in  accordance  with 
the  requiremenU  of  15  U.S.C  1262(h).  If 
the  Commission  determines  to  issue  a 
final  rule,  it  must  publish  the  text  of  the 
final  rule  and  a  final  regulatory  analysis, 
id.  section  1262(i)(l).  and  it  must  make 
findings  concerning  voluntary 
standards,  the  relationship  of  the  costs 
and  benefits  of  the  rule,  and  the  burden 
impoeed  by  the  regulation.  Id.  1262(i)(2). 

If  the  Commission  decides  to  finaUze 
the  rule,  procedures  established  under 
section  701(e)  of  the  FDCA  would 
govern.  15  U.S.C.  12ei(q)(2).  These 
procedures  provide  that  once  the 
Commission  issues  a  final  rule, 
interested  persons  have  a  period  of 
thirty  ['3ff\  Aay%  in  which  to  file 
objections  stating  reasonable  grounds ' 
therefor,  and  to  request  a  public  hearing 
on  those  objections.  If  no  objections  are 
filed,  the  order  becomes  effective  on  the 
last  day  for  objections.  Should 
objections  be  filed,  the  presiding  officer 
would  issue  an  order  afier  the  hearing, 
based  upon  substantial  evidence.  21 
U.S.C.  371(e). 
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CThe  Product 

1.  Product  Description  and  Use 

Each  reloadable  shell  package 
contains  an  assembled  cardboard 
laimcher  tube  and  base  unit  typically 
measuring  10  to  12  inches  in  height, 
packaged  together  with  a  number  of 
individually  fused  shells.  The  packages 
generally  contain  six.  eight,  or  twelve 
individual  shells.  The  device  fires  shells 
that  produce  various  visual  and  audible 
effects  fi'om  the  re-usable  tube  into  the 
air.  Their  reloadability  differentiates 
these  devices  from  other  products  in  the 
mine  and  shell  category  of  fireworks, 
which  typically  are  an  integral  unit  with 
one  common  fuse  and  are  designed  for  a 
single  use.  Approximately  ten  different 
models  of  reloadable  shell  devices  with 
four  sizes  of  shells  are  believed  to  be 
available  in  the  market  for  consumer 
use:  shells  which  are  1.5. 1.75,  2.0.  and 
2.25  inches  in  outer  diameter.  The 
models  with  1.5  and  1.75  inch  shells 
typically  include  twelve  shells,  while 
models  with  the  larger  size  shells 
typically  include  six  shells.  The  shell 
casings  may  be  made  of  plastic  or  paper. 
(See  Ref.  No.  2.) 

Operation  of  these  devices  is  more 
compUcated  than  setting  off  other 
fireworks  generally  used  by  consumers. 
The  user  must  unwind  the  fuse 
(approximately  12.5  inches  long)  from 
around  the  shell,  insert  the  shell  into  the 
launcher  tube  in  the  proper  orientation, 
leaving  a  very  short  length  of  fuse  (1  to  2 
inches)  projecting  from  the  top  of  the 
tube,  and  then  light  the  fuse.  Because 
the  fuse  must  be  lit  from  the  top  of  the 
tube,  some  part  of  the  user's  body  may 
remain  over  the  firing  path  of  the  device 
when  it  is  launched.  Additionally,  the 
length  of  the  fuse  (10  to  16  inches  rather 
than  1  to  2  inches  typical  of  other 
fireworks  devices)  may  create  a  false 
impression  that  the  fuse  will  bum  for  a 
significantly  longer  time.  (See  Ref.  No. 
3.)  The  fuse  consists  of  two  different 
types  of  fuse  joined  together;  a  one  to 
two  inch  length  of  relatively  slow 
burning  fuse,  known  as  "safety  fuse," 
that  ignites  a  very  fast  buming  fuse, 
known  as  "quickmatch,"  which  in  turn 
ignites  the  lift  propellent  inside  the  shell. 
During  the  past  year,  three  models  of 
reloadable  shells  have  been  marketed 
with  a  one-piece  thread  wrapped  fuse. 
The  Commission's  tests,  however,  have 
shown  no  significant  difference  in 
performance  of  this  fuse  and  the  two- 
piece  fuse,  except  that  the  former  is 
more  resistant  to  side  ignition.  Also  the 
problem  of  separation  of  the  two 
components  of  two-piece  fuses  noted  in 
the  Commission's  tests  does  not  exist 
with  one-piece  fuse  construction.  (See 
Ref.  No.  4.) 


2.  Market  Data 

Aimual  U.S.  sales  of  reloadable  shells 
since  1987  are  estimated  to  be  between 
IS  and  22  million  units.  Approximately 
3.5  million  of  these  shells  (roughly  15% 
of  the  1989  total)  are  larger  than  1.75 
inches.  Eight  to  ten  companies  export 
reloadable  shells  from  China  to  the 
United  States.  The  devices  are  actually 
made  in  some  of  the  150  to  200  small 
independent  provincial  factories.  The 
largest  trading  companies  each  market 
three  or  four  brands  of  reloadable  shells. 
Other  firms  market  a  single  brand.  One 
dominant  brand  among  large  reloadable 
shells  accounts  for  the  great  majority  of 
all  2,25  inch  devices.  Most  reloadable 
shells  exported  to  the  United  States  use 
predominantly  black  powder  (which  is  a 
weaker  explosive  mixture  than  fiash 
powder)  in  their  propellant  or  lift 
charges.  Black  powder  and  other 
mixtures  may  be  used  in  the  burst  or 
display  charge  to  produce  various  aerial 
effects.  (See  Ref.  No.  2.) 

There  are  approximately  one  hundred 
U.S.  importers  of  reloadable  shell 
devices,  almost  all  of  whom  market  both 
reloadable  shells  larger  than  1.75  inches 
and  smaller  reloadable  shells.  Retail 
prices  for  reloadable  shell  devices  vary 
greatly,  ranging  from  about  $10  over  $40. 
The  estimated  average  retail  price  of  a 
single  device  (typically  including  either 
six  large  shells  or  twelve  small  ones)  is 
approximately  $20.  Prices  appear  to  vary 
regionally.  (See  Ref.  No.  2.) 

Industry  representatives  have 
reported  that  approximately  42  million 
of  the  small  (1.5  inch  and  1.75  inch) 
shells  have  been  shipped  to  the  United 
States  since  1987,  while  approximately  5 
miUion  of  the  large  (2  inch  and  2.25  inch) 
shells  were  imported  during  this  time 
period.  1989  shipments  are  estimated  at 
about  18.5  million  small  and  3.5  million 
large  shells.  (See  Refs.  Nos.  5  and  6.) 

3.  Explosive  Power 

This  proposal  concerns  only 
reloadable  shell  devices  with  shells  that 
have  an  outer  diameter  larger  than  1.75 
inches.  The  ANPR  also  included  smaller 
shells  that  have  equivalent  explosive 
power.  The  Commission  sought 
comments  on  its  definition  of  explosive 
power,  and  on  the  technical  aspects  of 
determining  the  explosive  power 
equivalent  to  large  reloadable  shells.  55 
FR  31069.  In  an  attempt  to  further  define 
"explosive  power,"  the  Commission's 
Health  Sciences  Laboratory  analyzed 
certain  physical  characteristics  of  the 
shells  and  the  U.S.  Department  of  the 
Interior's  Bureau  of  Mines  ("BOM") 
conducted  testing  to  determine  the 
explosive  power  of  these  shells. 
However,  the  Commission  staff  is 


unable  at  this  time  to  link  the  factor  of 
the  explosive  power  of  reloadable  shell 
devices  with  the  potential  to  produce 
injury.  Thus,  the  Commission  has 
decided  not  to  propose  a  restriction  on 
explosive  power. 

4.  Substitute  Products 

Other  products  exist  which  retailers 
and  consumers  could  substitute  for 
reloadable  devices  using  shells  larger 
then  1.75  inches  if  the  proposed  ban 
became  effective.  In  addition  to 
reloadable  shell  devices  using  shells  1.75 
inches  and  smaller,  there  are  non- 
reloadable  aerial  devices.  These  non- 
reloadable  items  may  provide  either 
single  or  multiple  shots — sometimes  up 
to  100  per  device.  Such  non-reloadable 
devices  are  sold  already  assembled, 
with  the  fuse  extending  from  the  bottom 
of  the  tube  rather  than  from  the  top,  so 
that  the  user  does  not  have  to  place  the 
shell  inside  of  the  launcher  tube.  (See 
Ref.  No.  2.)  Investigations  by 
Commission  staff  indicated  that  in 
lighting  these  devices  the  users  are 
likely  to  bend  their  knees  more  and 
squat  lower  than  they  would  to  light  the 
reloadable  shell  devices.  This  position 
puts  the  user's  head  further  away  from 
the  device  out  of  the  path  of  the  shell, 
and  may  reduce  the  likelihood  of  injury. 
(See  Ref.  No.  3.) 

In  addition,  some  types  of  fireworks 
devices,  known  as  missiles,  are  also 
available  for  home  use.  A  missile  is  a 
rocket-type  projectile  with  fins  that  is 
fired  into  the  air.  Its  fuse  also  lights  from 
the  bottom.  The  prices  of  all  of  the 
known  substitute  products  vary  within 
the  same  approximate  range  ($5  to  over 
$40)  as  the  prices  of  reloadable  shell 
devices.  (See  Ref.  No.  2.) 

D.  Risk  of  Injury 

The  Commission  has  received  reports 
of  thirty-one  incidents  reported  to  have 
involved  reloadable  shells  that  have 
occurred  since  1985 .  The  Commission 
has  performed  in-depth  investigations 
("IDI's")  in  seventeen  of  these  cases. 
Information  concerning  the  other 
fourteen  incidents  is  less  complete. 
Many  of  these  thirty-one  incidents  were 
reported,  at  the  Commission's  request, 
by  the  major  insurance  carrier  for  the 
fireworks  industry.  Of  the  thirty-one 
incidents,  seventeen  reportedly  involved 
2.25  inch  shells,  two  involved  2.0  inch 
shells,  one  involved  a  1.75  inch  shell, 
and  four  involved  1.5  inch  shells.  In 
seven  cases  the  size  of  the  shell  was  not 
known.  (See  Ref.  No.  1.) 

The  majority  of  incidents  resulted  in 
serious  facial  and  eye  injuries.  Eleven  of 
the  seventeen  investigated  incidents 
reportedly  involved  eye  injuries;  six  of 
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theM  resdted  tn  losi  of  an  ey«  (one 
adAtiona}  vriiivmttgated  cam  aho 
reparta<By  invohfed  loat  of  aa  eye). 
Other  infariea  iadwied  bomi.  facial 
lacerations  and  Jaflgiamaeat.  and  lota 
of  teeth.  (See  Refs.  Nos.  1  and  7.) 

The  staff  reviewed  the  investigations 
to  identify  injiity  scenarios.  (Information 
in  one  of  liM  asTenlaan  kivestiBatad 
cases  was  tnattlBoant  to  be  indtadad  in 
the  staiTa  aBalyaia  of  tte  inddent 
scenarios.)  in  ten  of  tkese  aixtaaa 
investigatad  caaes  tlia  shell  lanncbed 
earhar  than  the  victini  had  axpectad. 
The  actual  tiaM  between  lighting  the 
fuse  and  laanch  is  unknown.  Several 
victiiBS  aakl  that  they  expected  to  have 
more  tiaaa  to  get  away  bacanse  of  the 
length  of  the  6na  and  becaitaa  their 
experience  of  previooaly  firing  shells  led 
them  to  believe  they  would  have  more 
time  to  get  away.  la  ooe  of  these  cases, 
the  shell  raportadly  UaBched  before  the 
operator  ]it  the  fosa,  Ifae  device  tipped 
over  and  an  onlooker  atanding  10  feet 
away  was  struck  in  the  face  by  the  shell. 
(See  Raf.  Nk>.  3.) 

In  three  cases,  the  victims  were 
in|ured  when  the  shall  exploded  in  the 
launch  tube.  One  of  these  incidents 
involved  the  victim  holding  the  tube 
while  firing  the  shell,  resulting  in  a  hand 
'  injury.  In  one  case,  the  shell  exploded 
immediately  upon  leaving  the  launch 
tube.  It  is  uadear,  however,  whether  the 
shell  actually  exploded  or  the  tube 
tipped  directing  the  shell  toward  the 
victim.  In  one  case,  the  victim  was 
injured  when,  after  waiting  "one 
minute."  he  went  back  to  check  the 
device  and  was  struck  in  the  face.  In  one 
case,  the  victim  held  the  shell  in  his 
hand  while  lighting  the  fuse,  then  put  it 
into  the  tube.  (See  Ref.  No.  30 

After  examiifung  the  IDIs,  ttie 
Commission  staff  noted  several  patterns 
associated  with  the  incidents.  Two 
primary  factors  were  (1)  The  position 
the  victims  appeared  to  use  when 
lighting  the  fuse  w^ndt  placed  their  face 
near  or  over  the  launcher  tube  and  (2) 
inconsistency  in  fnse  bum  time,  bi 
contrast  to  non-reloadable  shell  devices 
that  have  a  fnse  located  at  the  base  of 
the  device,  with  reloadable  shells  the 
user  mast  place  the  shell  inside  of  the 
tube  with  the  end  of  the  fuse  extending 
out  of  the  launch  tube.  The  Commission 
staff  observed  several  individuals  who 
were  simulating  Kiting  the  use  of  a 
reloadable  sheD  ^rice.  These 
individuals  bent  at  the  waist  and 
squatted  with  the  knees  bent  only 
enou^  to  reach  the  fase.  V  a  victiib 
used  this  same  position  he/she  would  be 
placed  in  a  forward  teoning  pose  with 
the  head  very  near  or  ever  the  tube. 

The  length  of  the  fiiae  may  oontribnte 
to  the  riak  of  injury.  The  long  fuae  gives 


the  impression  that  ample  Uasa  exiata  to 
gat  away  aflar  Ughtiag  tha  faaa  in 
contrast  to  devicaa  with  ahortar  fciaes. 
This  perception  nay  iaad  soma  people 
to  leave  "alowly."  The  victim  might  not 
believe  hia  (or  her)  body  poaition  was 
hazardous  because  tha  lusa  length 
indicataa  aaipla  time  to  gat  away. 
Additionally,  previous  firing  of  abefls 
might  have  dmaoostrated  thisra  was  time 
to  get  away;  failure  of  the  fuse  to 
perform  always  as  expected  indicates 
that  the  fuae  may  also  be  a  factor  in  Uie 
incidents.  (See  Ref.  Na  3.) 

The  Commission's  injury  data  indicate 
that  fewer  injuries  have  occurred  with 
shells  1.75  inches  or  smaller  than  with 
shells  larger  than  1.75  inches.  Of  the 
twenty-four  reported  incidents  in  which 
the  stse  of  the  shell  is  Identified, 
nineteen  involved  shells  lai:ger  than  1.75 
inches,  while  only  five  incidents 
involved  smaller  shells  (four  with  1.5 
inch  shells  and  one  with  a  1.75  inch 
shell).  This  also  represents  a  much 
smaller  proportion  of  injuries  since  the 
industry  has  reported  to  the  C7SC  that 
approximately  42  million  of  the  smaller 
shell  devices  have  been  Imported  from 
1987  through  1980,  while  oijy 
approximately  5  milhon  of  tfie  larger 
shell  (shells  larger  than  1.75  inches) 
devices  have  been  imported  during  the 
same  time  period. 

This  proposed  rule  concerns  only 
large  rrioadable  sheDs  (iarget  than  1.75 
inohes  in  outer  diameter).  'Hie 
Commission  is  attempting  to  act  quiddy 
with  regard  to  diese  larger  size  shells 
because  of  tht  apparently  greater  risk 
presented  by  these  larger  shells.  The 
Commission  intends  that  swift  action 
will  remove  these  large  reloadable 
shells  from  dw  market  before  the  1991 
fireworks  season.  The  Commission 
intends,  however,  to  continue  studjring 
the  injuries  involving  smaller  sheDs. 

E.  Comments  Responding  to  the  ANPR 

The  Commission  received  ten 
comments  frtim  ei^t  individuals  or 
organizati<ms  in  response  to  the  ANFR 
pijblished  on  July  31, 1900.  No  comments 
from  consumers  or  consumer 
representatives  were  received. 

1.  Summary  of  Comments 

Two  commenters  supported  a  ban  of 
reloadable  ahells  larger  than  1.75  inches: 
the  American  Pyrotechnics  Association 
("APA").  a  trade  association  which 
represents  approxiautely  80  percent  of 
all  fireworks  nunnfacturara.  importers, 
and  distribotors.  and  whose 
membership  aocounta  for  approximately 
90  percent  of  all  Claaa  C  fireworks  scdd 
and  used  in  the  United  States;  and  the 
American  Fireworka  Standards 
Laboratory  ("AFSL").  an  organization 


that  develops  voluntary  standards  for 
fireworks  devices.  Four  commenters 
favored  design  or  performance  criteria 
instead  of  a  ban  on  any  size  of  the 
reloadable  sheBi.  Two  commenters 
advocated  development  of  a  voluntary' 
standard  radier  tiian  a  mandatory 
standard  or  ban.  The  commenters 
voiced  a  variety  of  viewpoints  on  a 
range  of  topics,  as  summarized  below. 

2.  InSupportcffn  Ban 

The  APA's  comments  supported  a  ban 
of  reloadable  ahells  laiger  than  1.75 
inches  in  diameter,  and  recommended ' 
that  the  Commission  establish  certain 
mandatory  requirements,  based  on 
AFSL's  voluotaiy  standard  #22,  for  all 
othw  reloadable  ahells.  The  APA  further 
advocated  revision  of  the  Commission's 
existing  requirements  to  allow  for  a  foae 
bum  time  of  3  to  9  seconds  for  all 
fireworks  devices,  rather  than  the 
current  bum  time  of  3  to  6  seconds.  The 
APA  also  addressed  the  tesue  of 
banning  shells  that  have  an  explosive 
power  exceeding  that  of  a  1.75  inch 
reloadable  afaeD.  The  APA  noted  that 
the  AFSL  standard's  limitation  on  shell 
diameter  (to  1.7S  inches)  and  on  the  total 
weight  of  a  single  aheil  (to  SO  granu)  in 
combination  with  DOTs  existing 
regulation  that  reatricts  the  chemical 
composition  used  for  propellent  and 
bursting  charge  lo  black  powder,  would 
effectively  limit  the  explosive  force  of 
reloadable  shells. 

As  noted.  AFSL  also  supported  the 
elimination  of  reloadable  shells  larger 
than  1.75  inches  in  diameter,  agreeing 
that  their  potential  for  injury  justifies 
their  removal  from  Ae  constuner  market. 
AFSL  commented  that  it  is  "not 
confident"  that  changes  in  labeling 
would  significantly  reduce  injuries.  Like 
the  APA.  the  AFSL  also  recommended 
extending  the  fuse  bum  time  to  3  to  0 
seconds.  AFSL  also  noted  the 
importance  of  several  provisions  of  the 
AFSL  standard  for  reloadable  shells  in 
addition  to  the  limitation  of  shell  size  to 
1.75  inchea  in  diameter.  Fmally.  AFSL 
also  referred  to  the  limitations  on  shell 
diameter,  total  shell  weight,  and  powder 
to  liaiit  tiie  explosive  power  of 
reloadable  shells. 

The  Commission  belwves  that  APA's 
and  AFSL's  cooanents  concerning  the 
establishment  oi  reqairements  for 
reloadable  shells  1.75  inches  or  smaller 
are  outside  of  the  scope  of  this  proposal 
The  iaaue  of  a  ksnger  fuse  bum  time  for 
all  fireworks  devices  is  also  beyond  the 
scope  xd  this  notioe.  The  Commission 
understands  these  ooonaenta  to 
advocate  raqairameots  that  would  apply 
to  smaller  reloadable  shells  only  rather 
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than  as  an  alternative  to  banning 
reloadable  shells  larger  than  1.75  inches. 

With  regard  to  the  question  of 
defining  explosive  power,  the 
Commission  staff  bias  considered  APA's 
and  AFSL's  suggestion  and  its  own 
testing  results  bat  has  decided  not  to 
propose  a  limitation  on  explosive  power. 

3.  Criteria  aa  an  Alternative  to  a  Ban 

Several  commenters  recommended 
that  rather  than  banning  any  reloadable 
shells,  the  Commission  should  establish 
certain  requirements  for  all  reloadable 
shells.  The  specific  requirements 
suggested  included:  (1)  A  requirement 
that  mortar  tubes  be  constructed  of  a 
better,  stronger  material  so  that  they  do 
not  deteriorate  during  shipping  or  use; 
(2)  a  requirement  that  the  mortar  tube  be 
buried  in  the  ground  during  flnng  to 
prevent  tipoven  (3)  a  requirement  that 
directions  for  use  be  prominendy 
displayed  on  the  tube  and  shell,  and 
given  verbally  at  the  time  of  purchase: 
end  (4)  a  requirement  that  labeling  warn 
against  misuse  of  the  product  and 
against  consumption  of  alcohol  or  dnigs 
during  operation  of  the  device. 

The  Commission  considered  the 
alternatives  of  additional  labeling  and 
establishing  specific  criteria,  but 
believes  that  tfiese  measures  would  not 
adequately  reduce  the  risk  of  injury. 
(See  Refs.  Nos.  3  and  9.)  Although  the 
measures  suggested  by  the  commenters 
may  increase  the  safety  of  these  devices 
to  some  degree,  the  Commission  does 
not  believe  that  they  woold  address  all 
of  the  injury  scenarios  identified  by  the 
Commission's  investigations.  For 
instance,  criteria  are  not  likely  to 
address  the  risk  of  injury  presented  by 
users  placing  their  faces  over  the  launch 
tube  when  luting  the  fuse,  or  the 
mispercepUon  that  they  have  more  time 
to  get  away  because  of  the  length  of  the 
fuse.  Additionally,  the  Commission's 
past  experiences  indicate  the  industry's 
inability  to  produce  devices  that 
consistently  comply  with  Commission's 
regulations.  Moreover,  several  of  the 
requirements  suggested  by  commenters 
are  beyond  the  Commission's  authority 
(e.g.  requiring  verbal  instructions  at  the 
time  of  sale,  or  requiring  that  devices  be 
used  in  a  particular  manner). 

4.  Voluntary  Standard 

Two  commenters  supported 
development  of  a  voluntary  standard  as 
an  alternative  to  banning  of  any  of  the 
reloadable  shells.  One  commenter 
specified  that  such  industry  guidelines 
should  include  (1)  Additional  labeling, 
(2)  elimination  of  plaatic  shells,  (3) 
restrictions  on  the  number  of  reports  in 
the  shells,  and  (4)  a  limit  of  6  shells  per 
box.  These  guidelines  are  similar  to 


provisions  of  AFSL's  voluntary 
standard. 

The  Commission  staff  does  not 
believe  that  a  volimtary  standard  would 
adequately  reduce  injuries  associated 
with  reloadable  shells.  As  discussed 
below  in  the  section  on  alternatives,  the 
level  of  compliance  with  a  voluntary 
standard  is  uncertain.  Manufacturers 
would  pay  a  fee  to  use  the  AFSL  seal 
certifying  that  their  products  comply 
with  the  voluntary  standard.  If  a  few 
companies  market  non-certified  goods, 
competitive  pressure  may  be  great  for 
other  companies  to  do  so. 

5.  Commission's  Authority  to  Regulate 
Reloadable  Shells 

One  commenter  questioned  the 
authority  of  the  Commission  to  ban 
reloadable  shells,  stating  that  the 
recognized  role  of  government  is  in 
promulgating  "reasonable  rules  and 
regulations,  i.e.  not  bans." 

The  Commission  clearly  has  authority 
to  ban  a  product  under  the  provisions  of 
the  FHSA  (see  discussion  above  in 
section  entitied  "Statutorily  Authority"). 
Moreover,  the  Cmnmission  has  in  the 
past  issued  bans  concerning  certain 
types  of  fireworks  devices,  such  as  M- 
aOs,  when  the  Commission  determined 
that  other  measures  would  not 
adequately  reduce  the  risk  of  injury 
associated  with  the  product 

Another  commenter  stated  that 
reloadable  shells  should  not  be 
classified  as  hazardous  substances 
under  the  FHSA  because  injuries 
resulting  from  the  devices  are  not  due  to 
customary  w  reasonably  foreseeable 
handling,  but  from  misuse  of  the  product 
when  users  lean  ovet  the  launch  tube. 
The  same  commenter  also  took  the 
position  that  the  Commission  cannot 
ban  reloadable  shells  because  it  has  not 
tried  the  alternative  of  requiring 
additional  labeling. 

These  fireworks  devices  may  properly 
be  classified  as  hazardous  substances 
under  the  FHSA.  The  FHSA 
encompasses  intended  use  of  a  product, 
as  well  as  "reasonably  foreseeable 
handling  or  use."  See  15  U.S.a 
1261(f)(1)(A).  The  Commission  staff 
believes  that  due  to  the  design  of 
reloadable  shell  devices  which  requires 
the  user  to  light  a  fuse  extending  from 
the  top  of  the  launch  tube,  it  is 
foreseeable  that  the  user  would  lean 
over  the  tube.  Moreover,  the  injury  data 
indicate  that  injuries  result  from  a 
variety  of  different  scenarios.  Injuries 
appear  to  occur  for  many  reasons,  other 
than  "misuse,"  whether  foreseeable  or 
not 

With  regard  to  additional  labeling,  the 
commenter  correctly  states  that  the 
Commission  must  consider  the 


effectiveness  of  labeling  before  it  can 
ban  a  product  onder  section  2(q)(l)  of 
the  FHSA.  However,  if  die  QHnmission 
finds  that  labeling  would  not  adequately 
reduce  injuries,  there  is  no  need  to  issue 
requirements  for  labeling. 

ft  Effect  of  a  Ban 

One  commenter  argued  that 
elimination  of  all  reloadable  shells 
would  cause  undue  hardship  on  the 
industry,  and  suggested  that  eliminating 
only  those  shells  larger  than  1.75  inches 
would  increase  the  cost  to  consumers  of 
using  fireworks,  and  would  increase  the 
profits  for  American  manufacturers  at 
the  expense  of  importers.  The  same 
commenter  also  suggested  that  injuries 
would  increase  with  a  ban  on  shells 
larger  than  1.75  inches  because 
consumers  could  "move  up"  to  shells 
designed  for  commercial  tue.  Finally, 
this  commenter  stated  that  many  other 
products  require  more  urgent  attention. 

The  Commission  considered  the 
potential  effect  on  industry  from  a  ban 
on  reloadable  shells.  The  Commission's 
information  indicates  that  a  ban  of 
reloadable  shells  larger  than  U5  inches 
would  not  have  a  significant  economic 
effect  on  manufacturers  or  importers 
because  these  same  companies  also 
produce  and  import  the  substitute 
devices  to  which  ccHisumers  would 
likely  turn  and  because  large  reloadable 
shells  constitute  a  small  proportion  of 
sales  of  importers.  With  regard  to  the 
effect  on  consumers,  the  Commission 
has  no  reason  to  believe  that  consumers 
would  shift  to  use  of  commercial  devices 
rather  than  to  other  readily  available 
devices  marketed  for  consumer  use.  For 
further  discussion  concerning  potential 
effects  on  manufacturers,  importers,  and 
consumers,  see  the  discussion  below 
referring  to  these  issues. 

As  to  the  commenter's  last  point  the 
Commission  cannot  in  this  time  of 
serious  budget  constraints,  address  aU 
of  the  hazards  presented  by  consumer 
products. 

7,  Unreasonable  Risk 

One  commenter  who  opposes  any  ban 
of  reloadable  shells  stated  that  the 
statistics  contained  in  the  ANFR  do  not 
support  a  conclusion  that  reloadable 
shells  larger  than  1.75  inches  in  outer 
diameter  present  an  unreasonable  risk 
of  injury. 

The  Commission  believes  that  the 
nineteen  of  twenty-four  incidents  in 
which  the  size  of  the  shell  was  identified 
that  involved  shells  greater  than  1.75 
inches  and  resulted  in  serious  injuries  to 
the  face  and  eyes  do  support  regulatory 
action.  Because  the  basis  for  defining 
fireworks  as  hazardous  substances  is 
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section  2(n(l)(A),  which  does  not  refer 
to  unreasonable  risk,  no  finding  of 
unreasonable  risk  is  necessary  for  the 
Commission  to  issue  a  rule  banning 
large  reloadable  shells.  However,  the 
Commission  could  consider  similar 
factors  in  determining  to  regulate 
hazardous  substances  under  section 
2(f)(1)(A).  Determination  of  an 
imreasonable  risk  involves  examining 
the  severity  of  injury,  the  likelihood  of 
injury,  and  the  impact  of  possible 
r^ulatory  action.  These  considerations 
would  support  the  Commission's  action 
here.  Injuries  involved  with  these 
devices  are  very  serious,  many  resulting 
in  eye  injuries,  including  loss  of  an  eye. 
The  numbers  of  reported  and  estimated 
injuries  are  significant  Finally,  the 
Commission's  information  indicates  that 
the  impact  of  the  proposed  regulation  on 
industry  and  consumers  would  be 
minimal. 

8.  Comment  Period 

Finally,  one  commenter  stated  that  the 
30-day  period  provided  for  comments 
concerning  the  ANPR  was  too  short.  The 
commenter  suggested  that  the  period  be 
extended  to  180  days. 

The  Commission  believes  that  the 
comment  period  was  suHicient  to 
provide  notice  of  the  initiation  of 
regulatory  action  and  to  allow  for  the 
submission  of  comments.  The  30-day 
comment  period  was  within  the  time 
limit  the  FHSA  provides  for  comments 
concerning  the  risk  of  injury  and 
alternatives  identified  in  an  ANPR.  See 
15  U.S.Q  1282(f)(4).  The  Commission 
staff  sent  letters  to  many  organizations 
that  were  likely  to  be  interested  in  this 
matter  informing  them  of  the  publication 
of  the  ANPR  and  providing  a  copy  of  the 
notice.  Additionally,  interested  persons 
will  have  another  opportunity  to 
comment  on  this  proceeding  with  the 
issuance  of  this  proposed  rule. 

F.  The  Proposed  Ban 

The  Commission  is  proposing  to  ban 
reloadable  tube  aerial  shells  larger  than 
1.75  inches  in  outer  diameter.  Thus,  the 
Commission  intends  to  remove  from  the 
market  reloadable  shells  that  have 
resulted  in  the  majority  of  reported 
injuries. 

1.  Potential  Effect  on  Reduction  of 
Injuries 

The  majority  of  the  incidents  reported 
to  the  Commission  (nineteen  of  the 
twenty-four  incidents  where  the  size  of 
the  shell  was  indentified)  involving 
reloadable  shells  occurred  with  shells 
larger  than  1.75  inches.  Thus, 
elimination  of  these  large  shell  devices 
would  likely  reduce  the  number  of 


injuries  associated  with  reloadable 
shells  to  a  substnatial  degree. 

During  the  July  4. 1090  holiday  period 
(June  23-Iuly  20),  the  Commission's 
Directorate  for  Epidemiology  estimated 
360  injuries  to  have  been  treated  in 
hospital  emergency  rooms.  (See  Refs. 
Nos.  1  and  2.)  Since  1987,  this  holiday 
season  has  accounted  for  an  average  of 
about  two-thirds  of  the  total  annual 
estimated  injuries  associated  with  all 
fireworks.  If  this  proportion  is  roughly 
applicable  to  the  reloadable  shell 
subcategory,  total  injuries  in  1990  may 
be  as  high  as  about  550.  Based  on 
information  concerning  the  proportion  of 
reported  incidents  that  have  occurred 
with  shells  over  1.75  inches,  the  majority 
of  these  estimated  incidents  would 
likely.be  associated  with  shells  larger 
than  1.75  inches.  Under  the  conservative 
assumptions  that  only  50%  of  the 
estimated  injuries  are  associated  with 
shells  over  1.75  inches  and  that  serious 
face  and  eye  injuries  account  for  one  to 
ten  percent  of  all  injuries,  and  using  the 
360-injury  estimate  as  a  conservative 
measure  of  the  risk  for  all  shells,  the 
Commission  estimates  that  the  aimual 
cost  to  the  public  ranges  up  to  about  $1 
million.  The  potential  annual  benefits  of 
the  proposed  amendment  are  comprised 
of  the  elimination  or  reduction  of  this 
cost.  (See  Ref.  No.  2.) 

2.  Potential  Effect  on  Consumer  Cost 
and  Choice 

The  proposed  ban  would  slightly  limit 
the  number  of  fireworks  products 
available  to  consumers.  However,  the 
Commission's  information  indicates  that 
other  similar  aerial  display  fireworks 
that  would  be  adequate  substitutes  for 
large  reloadable  shells  would  continue 
to  be  available  at  similar  prices.  Further, 
the  Commission  believes  that  consumers 
purchase  total-dollar  "baskets"  of 
fireworks  for  a  given  occasion,  and 
often  may  not  perceive  significant 
differences  among  the  various  large 
display  items  avcdlable.  Thus,  the  cost 
to  consumers  associated  with  the 
proposed  ban  would  likely  be  minimal. 
(See  Ref.  No.  2.) 

3.  Potential  Effect  on  Industry 

Although  some  changes  in  production 
may  be  made  if  the  proposed 
amendment  were  issued  on  a  final  basis, 
the  effect  on  overall  production  costs  is 
expected  to  be  temporary  and  relatively 
small.  Production  of  the  larger 
reloadable  shells  has  reportedly  been 
severely  restricted  in  anticipation  of 
Commission  action.  Additionally,  the 
anticipated  cost  in  changing  to 
production  of  the  smaller  shells  is  likely 
to  be  minimal. 


Manufacturers  and  importers  would 
lose  sales  revenues  fit)m  large 
reloadable  shells,  but  all  known 
manufacturers  also  produce  'mailer 
reloadable  shells  and  other  substitute 
devices.  (See  Ref.  No.  2.)  The 
Commission  does  not  believe  that  any 
significant  adverse  net  effects  on  the 
sales  revenues  of  any  one  manufacturer 
or  importer  would  occur  if  the  proposed 
amendment  were  to  become  effective. 

G.  Alternatives 

1.  Design  or  Performance  Criteria 

Instead  of  baiming  any  reloadable 
shells,  the  Commission  could  propose 
specific  design  or  performance  criteria 
with  which  large  reloadable  shells 
would  have  to  comply.  Such  criteria 
would  be  phrased  in  terms  of  a  ban — all 
reloadable  shells  subject  to  the 
regulation  that  do  not  meet  the  specified 
criteria  would  be  banned. 

The  Commission  could  estabUsh 
requirements  similar  to  those  stated  in 
the  AFSL  standard  #22,  in  essence 
making  aspects  of  this  voluntary 
standard  mandatory.  In  its  comments, 
the  APA  noted  the  provisions  of  the 
AFSL  standard  that  APA  considers  most 
important  for  the  Commission's 
consideration.  In  addition  to  limiting  the 
outer  diameter  of  reloadable  shells  to 
1.75  inches,  these  are:  (1)  The  launcher 
assembly  must  remain  upright  when 
tilted  22  degrees;  (2)  the  gross  weight  of 
the  shell  is  limited  to  a  maximum  of  SO 
grams,  and  the  propellent  and  break 
charge  are  limited  to  black  powder  or 
equivalent  composition;  (3)  packages 
must  contain  no  more  than  six  shells  per 
launch  tube;  (4)  shells  must  be 
constructed  of  a  material  that  does  not 
produce  sharp  fragments  during 
operation;  and  (5)  shells  must  use  a  one- 
piece  "safety  fuse"  that  extends  at  least 
5  centimeters  from  the  launcher  tube. 
The  APA  and  AFSL  also  requested  the 
Commission  to  change  the  existing  fuse- 
bum  time  (3  to  6  seconds)  to  3  to  9 
seconds. 

The  Commission  could  propose  such 
criteria  rather  than  a  ban  of  shells  larger 
than  1.75  inches  in  outer  diameter. 
However,  the  Commission  believes  that 
design  or  performance  criteria  would 
not  adequately  reduce  the  risk  of  injury 
associated  with  this  product 
Information  regarding  feasibility  of 
criteria  and  quality-control  casts  doubt 
on  the  effectiveness  of  design  and 
performance  criteria.  The  five 
performance  requirements 
recommended  by  AFSL  and  APA  are 
discussbd  below.  (See  Ref.  No.  J.) 
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Twenty-Two  Degree  Tilt  Test 

This  requirement  would  improve  the 
stability  oif  the  device  and.  therefore, 
might  reduce  any  injuries  caused  by  the 
product's  tipping  over  during  use. 
However,  the  Commission's  information 
indicates  that  the  number  of  injuries  due 
to  tipover  is  small  Moreover,  it  is 
uncertain  that  increased  stability  would 
in  fact  reduce  tipovers  since  the  cause  of 
tipovers  is  unknown. 

Limiting  the  Amount  and  Type  of 
Explosive  Powder  in  Large  Shells. 

Restricting  the  gross  weight  of  shells 
to  50  grams  would  have  the  effect  of 
eliminating  the  ZJO  inch  and  2.25  inch 
shells  now  on  the  market.  Limiting  the 
propellent  and  break  charge  to  specific 
amoimts  of  black  power  would  not 
effectively  limit  the  explosive  power  of 
the  launching  shells  as  they  are 
presently  constructed  because 
manufacttirers  could  use  very  fine  mesh 
components  to  produce  a  shell  with 
substantially  greater  explosive  power 
with  fewer  grams  of  black  powder. 

Limiting  Packages  to  Six  Shells  Per  Tube 

This  requirement  might  reduce  the 
likelihood  that  the  tube  would  become 
deformed  or  weakened  after  repeated 
use,  possibly  causing  the  shell  to  be 
improperly  seated  in  the  bottom  of  the 
tube  and,  therefore,  to  explode  before 
reaching  the  proper  height.  Three  cases 
investigated  by  die  Commission 
involved  shells  that  exploded  inside  the 
tube.  It  is  quite  possible  that  these  could 
have  resulted  from  the  shells  becoming 
lodged  in  the  tube  after  ignition. 
However,  the  cause  of  the  e]q>losions 
has  not  been  specifically  linked  to 
damaged  or  deformed  tubes  resulting 
fi-om  previous  firings.  In  the 
Commission's  testing,  very  few  shells 
jammed  in  the  tube  cmd  misfired.  Thus, 
it  does  not  appear  that  reducing  the 
number  of  shells  would  have  mudi 
effect  on  the  number  of  injuries 
associated  with  the  devices. 

Eliminate  Hard  Plastic 

Requiring  shells  to  be  constructed  of  a 
material  that  does  not  produce  sharp 
fragments  during  operation  might  reduce 
the  severity  of  injury  if  the  user  were 
struck  in  the  face  by  the  shell.  DOM's 
testing  indicated  that  paper  shells  may 
be  more  likely  to  bounce  away  before 
exploding.  However,  available  data 
suggest  that  rdoadaUe  shells  with 
paper  casings,  when  diey  strike  a  perscm 
who  is  standing  near  or  over  the  launch 
tube  are  just  as  likely  to  cause  severe 
injuries  as  plastic  shells. 


One-Piece  Fuse  With  •  Constant  Bora 
Rate  and  Longer  Fuse  Bum  Time 

A  one-piece  fuse  with  a  constant  bum 
rate  might  reduce  the  risk  of  injury 
associated  with  eariy  ignition  of  the 
device  in  those  cases  where  the  green 
safety  tip  of  the  fiise  separates  from  the 
quick  burning  section  of  the  fuse.  The 
APA  has  indicated  that  increasing  the 
bum  time  to  3-9  seconds  would  give 
manufacturers  a  broader  range  to  work 
with.  Although  these  criteria  for  fuses 
may  reduce  some  injuries  caused  by 
eariy  ignition,  the  Commission  does  not 
believe  that  such  criteria  would  be  an 
adequate  altemative  to  a  ban.  of  large 
size  shells.  The  Commission's  tests 
failed  to  show  that  one-piece  fuses 
performed  any  more  consistently  than 
two-piece  fiises.  Manufacturers  have  not 
demonstrated  their  ability  to  produce 
consistently  devices  that  would  meet 
such  design  or  performanoe  criteria.  The 
Commission's  experience  in  testing  for 
compliance  with  existing  fuse  bum 
requirements  indicates  that  consistency 
is  a  significant  problem. 

Moreover,  changes  in  the  fuse  would 
not  address  user-related  injuries  that 
may  be  due  to  the  positioning  of  the  user 
over  the  launch  tube,  foreseeaUe  misuse 
of  the  device,  or  the  user's 
misperception  that  the  long  fuse 
provides  more  time  than  there  actually 
is  to  get  away  from  die  device.  The 
Commission  befieves  that  diere  is  no 
technically  feasible  way  to  address 
these  scenarios  without  destroying  the 
utility  of  the  product  or  creating  a  design 
which  is  too  complicated  for  the 
consumer  to  use  safely. 

Consideration  of  criteria  to  be  appUed 
to  shells  1.75  inches  or  smaller  is  beyond 
the  scope  of  this  rulemaking. 

2.  Additional  Labeling 

The  current  product  has  extensive 
labeling.  These  labels  read: 

Warning 

Shoott  flaming  balls. 
Use  only  under  close  adult  gupervision. 
For  outdoor  use  only.  Place  cardboard 
launcher  upright  on  level  ground. 
Unwrap  king  fuse  on  ball.  Insert  ball  into 
tube  with  flat  end  down  and  %*ith  fuse 
extending  out  of  tube. 
Do  not  ttold  in  hand. 
Do  not  put  face  over  tube,  (present  on  some 

modds) 
Light  fuse  and  get  away. 

One  altemative  the  Commission 
considered  is  to  add  further  warning  or 
instructional  labeling  to  devices  using 
shells  larger  than  1.75  inches  or  to 
modify  tiw  existing  warning.  This  would 
leave  large  reloadable  shells  on  the 
market  and  would  have  less  impact  on 
manufacturers  and  importers  than  a 


baa.  The  Commission  believes, 
however,  that  any  additional  or  altered 
labeling  may  not  be  eSectivt  in  reducing 
the  risk  of  injury.  The  warning  label 
quoted  above  is  comparable  to  the 
warning  label  on  altemative  devices 
which  are  not  implicated  in  similar 
incidents. 

A  label  adding  a  statement 
comparable  to  "fuse  bums  rapidly,  li^t 
and  get  away  quickly,"  may  not  produce 
the  desired  result  because  the  user  is 
likely  to  form  an  initial  perception  of 
fuse  bum  time  based  on  the  length  of  the 
fuse.  Also,  the  user's  experience  in 
lighting  several  sheUs  successfully,  as 
most  victims  in  the  investigated 
incidents  had.  provides  information  to 
the  user  concerning  fuse  bum  time. 
Thus,,  users'  perception  and  experience 
concerning  the  amount  of  time  available 
to  get  away  may  lead  them  to  disregard 
an  inconsistent  warning.  (See  Ref.  No.  3) 
AFSL  also  commented  that  effectiveness 
of  modification  to  labeling  is  doubtful 

3.  Voluntary  Standard 

A  final  altemative  is  for  the 
Commission  to  take  no  mandatory 
action,  but  to  encourage  the 
development  of  a  voluntary  standard. 
As  discussed  elsewhere  in  this  notice, 
the  AFSL  has  developed  a  voluntary 
standard  applicable  to  reloadable  aerial 
shells.  Allowing  voluntary  rather  than 
mandatory  action  would  save  the 
Commission  resources  necessary  to 
promulgate  mandatory  requirements. 

However,  compliance  with  the  AFSL 
standard  will  only  be  required  for 
manufacturers  who  pay  to  participate  in 
the  AFSL  certification  program,  llie 
level  of  participation  among 
manufacturers  and  the  extent  of 
conformance  among  non-participants  is 
not  expected  to  be  substantial.  Without 
mandatory  action,  some  firms  are  likely 
to  continue  producing  and  importing 
large  shells.  If  some  companies  market 
non-certified  devices,  other  may  feel 
compelled  for  competitive  reasons  to  do 
so.  "This  will  erode  the  level  of 
compliance  over  a  period  of  time.  Past 
experience  when  the  Commission  has 
asked  the  industry  to  voluntarily  halt  or 
make  changes  in  shipments  of  a 
particular  device  confirms  this 
assessment  In  those  instances, 
shipments  of  the  particular  devices 
initially  decreased,  but  rose  again  over 
time. 

Thus,  althou^  industry  costs 
associated  with  widespread 
conformance  to  the  AFSL  voluntary 
standard  would  probably  be  lower  than 
under  the  proposed  action,  potential 
benefits  would  likely  also  be  lower.  (See 
Ref  No.  2.)  AFSL  has  indicated  that 
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requirements  of  the  voluntary  standard 
will  be  phased  in  by  stages,  and  it  will 
take  several  production  seasons  to  be 
set  fully  in  place.  AFSL  itself  supports 
the  Commission's  proposed  action. 

H.  Cominent  Period 

The  Commission  is  providing  a  thirty- 
day  comment  period  for  this  proposed 
rule.  The  shortened  comment  period  is 
necessary  to  affect  the  shipment  of  large 
reloadable  shells  into  the  United  States 
for  the  1991  Fourth  of  July  holiday 
season.  Under  the  U.S.-Canada  Free 
Trade  Agreement  ('Trade  Agreement") 
and  the  Executive  Order  implementing 
it,  proposed  Federal  standards-related 
measures  must  provide  seventy-five 
days  for  comment  unless  "urgent 
circumstances"  exist  in  which  delay 
would  frustrate  a  "legitimate  domestic 
objective."  The  Trade  Agreement 
defines  "legitimate  domestic  objective" 
as  one  "whose  purpose  is  to  protect 
health,  safety,  essential  security,  the 
environment,  or  consumer  interests." 
Trade  Agreement.  Art.  809.  With  a 
shortened  comment  period  the 
Commission  can  pubUsh  a  final  rule  by 
April  1991.  in  time  to  have  a  substantial 
impact  on  shipments  for  the  1991 
holiday  season  which  are  heaviest  in 
April,  May,  and  June.  However,  if  the 
full  seventy-five  days  are  allowed  for 
comments,  the  Commission's  action  may 
not  have  a  significant  effect  for  the 
upcoming  season. 

Although  the  Commission  has 
information  indicating  that  factories 
have  stopped  production  of  large 
reloadable  shells  pending  the  outcome 
of  this  rulemaking  proceeding,  the 
Commission  is  concerned  that 
manufacturers  may  attempt  to  dump 
existing  inventories  of  large  shell 
devices  in  the  U.S.  before  the  effective 
date.  The  Commission  also  notes  that 
issuance  of  the  ANPR  before  this 
proposed  rule  provided  additional  time 
for  persons  to  comment  on  this 
rulemaking  proceeding. 

I.  Preliminary  Regulatory  Analyris 

Introduction 

The  Commission  has  preliminarily 
determined  to  ban  reloadable  shell 
devices  larger  than  1.75  inches  in  outer 
diameter.  Accordingly,  as  explained 
earlier  in  this  notice,  the  Commission  is 
preparing  to  take  action  under  the  FHSA 
to  ban  these  reloadable  shell  devices. 
Section  3(h)  of  the  FHSA  requires  the 
Commission  to  prepare  a  preliminary 
regulatory  analysis  containing: 

(1)  A  preliminary  description  of  the 
potential  benefits  and  potential  costs  of  the 
proposed  regulatioa  including  any  t>eneflts  or 
costs  that  cannot  t>e  quantifled  in  monetary 


terms,  and  an  identification  of  those  likely  to 
receive  the  l>enefit8  and  bear  the  costs; 

(2)  A  discussion  of  the  reasons  any 
standard  or  portion  of  a  standard  submitted 
to  the  Commission  under  subsection  (f)(5j  of 
the  FHSA  was  not  published  by  the 
Commissioc  as  the  proposed  regulation  or 
part  of  the  proposed  regulation: 

(3)  A  discussion  of  the  reasons  for  the 
Commission's  preliminary  determination  that 
efforts  proposed  under  subsection  (f)(6]  of  the 
FHSA  assisted  by  the  Commission  as 
required  by  section  S(a)(3)  of  the  Consumer 
Product  Safety  Act  would  not,  within  a 
reasonable  period  of  time,  be  likely  to  result 
in  the  development  of  a  voluntary  standard 
that  would  eliminate  or  adequately  reduce 
the  risk  of  injuries  identified  in  the  notice 
provided  under  subsection  (f](l);  and 

(4}  A  description  of  any  reasonable 
alternatives  to  the  proposed  regulation, 
together  with  a  summary  description  of  their 
potential  costs  and  benefits,  and  a  brief 
explanation  of  why  such  alternatives  should 
not  t>e  published  as  a  proposed  regulation. 

15  U.S.C.  1261(h). 

The  following  discussion  addresses 
these  requirements. 

Regulatory  Analysis 

Potential  Benefits  of  the  Proposed 
Amendment 

The  proposed  amendment  to  the 
fireworks  regulation  is  intended  to 
eliminate  the  risk  of  injury  associated 
with  the  reasonably  foreseeable  use  of 
large,  reloadable  tube  aerial  shells.  It  is 
expected  that  the  removal  of  these 
products  from  the  market  would 
substantially  reduce  or  eliminate  the 
associated  injuries,  with  only  a  slight,  if 
any.  offsetting  increase  in  the  number  of 
injuries  due  to  the  use  of  substitute 
products  available  to  consumers. 

Based  on  the  latest  available  incident 
data,  some  360  injuries  associated  with 
reloadable  shells  are  estimated  to  have 
been  treated  in  hospital  emergency 
rooms  during  the  July  4, 1990  holiday 
period  (June  23-July  20).  Since  1987.  this 
holiday  season  has  accounted  for  an 
average  of  about  two-thirds  of  the  total 
annual  estimated  injuries  associated 
with  all  fireworks.  Assuming  that  this 
proportion  is  roughly  applicable  to  the 
reloadable  shell  sub-category,  total 
injuries  in  1990  may  be  as  high  as  about 
550.  No  product-specific  annual  estimate 
is  available  for  reloadable  shells. 

Though  the  distribution  of  these 
injuries  among  the  various  reloadable 
shell  devices  is  not  precisely  known, 
information  from  cases  investigated  by 
the  Commission  suggests  that  die 
majority  is  associated  with  the  larger 
sizes  subject  to  the  proposed 
amendment.  Injuries  range  in  nattire 
from  minor  hand  or  arm  bums  that  are 
treated  and  released  from  hospital 
emergency  rooms,  to  severe  eye  and 


face  injuries  that  require  hospitalization 
and  that  may  result  in  temporary  or 
permanent  vision  loss.  Under  the 
conservative  assumption  that  only  50% 
of  the  estimated  injuries  are  associated 
with  reloadable  shells  greater  than  1.75 
inches  in  diameter,  using  the  360-injury 
estimate  as  a  conservative  measure  of 
the  risks  for  all  reloadable  shells,  and 
assigning  a  range  of  1-10%  to  account 
for  the  incidence  of  serious  face  and  eye 
injuries,  the  estimated  annual  cost  to  the 
public  of  these  incidents  ranges  up  to  $1 
million.  This  constitutes  the  potential 
level  of  benefits  to  be  derived  from  the 
proposed  amendment. 

Potential  Costs  of  the  Proposed 
Amendment 

Economic  costs  associated  with  the 
proposed  amendment  would  chiefly 
involve  potential  costs  to  foreign 
manufacturers  and  U.S.  importers  from 
sales  losses  and  inventory  retrofitting, 
and  reduced  market  choices  for 
consumers  who  purchase  aerial  display 
fireworks.  Each  of  these  costs  is 
estimated  to  be  slight,  and  is  reduced  to 
the  extent  that  available  alternative 
products  are  perceived  as  adequate 
substitutes  for  large  reloadable  shells.  A 
discussion  of  the  various  sectors 
affected,  including  potential  effects  on 
competition  and  small  business,  is 
provided  below. 

Effects  on  Industry 

To  comply  with  the  proposed 
amendment,  U.S.  importers  would  have 
to  discontinue  shipment  of  large 
reloadable  shells  from  foreign  trading 
companies.  Since  the  U.S.  is  the  primary 
market  for  reloadable  shells, 
manufacturers  would  likely  cease 
production  of  these  items;  production  ■ 
facilities  would  be  converted  to  the 
manufacture  of  smaller  Class  C  shells  or 
to  larger,  Class  d  shells.  Production  has 
reportedly  been  severely  curtailed 
during  1990  in  anticipation  of  CPSC 
action;  virtually  no  imports  of  large 
reloadable  shells  are  expected  during 
1990  and  1991. 

Some  molds  used  in  the  production  of 
large  reloadable  shells  may  have  to  be 
discarded  or  converted  to  other  uses,  at 
some  cost  to  foreign  manufacturers.  If 
mold  retrofits  cost  manufacturers  up  to 
$1,000  apiece,  the  overall  cost  for  the 
approximately  200  small  factories  now 
in  production  could  be  up  to  $200,000. 
Although  most  firms  may  opt  to  modify 
or  replace  molds  on  a  one-time  basis, 
the  amount  and  nature  of  hand  labor 
involved  in  producing  reloadable  shells 
would  probably  be  unaffected.  Thus,  the 
effect  on  overall  production  costs  for 
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most  firms  is  expected  to  be  temporary 
and  relatively  small. 

Manufacturers  and  importers  would 
lose  sales  revenues  ftom  large 
reloadable  shells;  however,  all  of  the 
known  manufacturers  also  produce 
smaller  reloadable  shells  and  other, 
non-reloadable  substitute  devices  (e.g., 
missiles  and  other  aerial  display  items). 
Reloadable  shells  typically  have 
accounted  for  a  very  small  percentage  of 
sales  for  most  firms.  It  is  believed  that 
sales  of  substitute  items  will  make  up 
for  virtually  all  revenue  losses  that 
might  otherwise  occur,  and  that  no 
significant  adverse  net  effects  on  the 
sales  revenues  of  any  one 
manufacturers  or  importer  would 
accompany  the  proposed  amendment. 

Another  potential  cost  to  industry  is 
associated  with  the  disposition  of 
existing  product  inventory,  principally  in 
China  (though  some  importers  may  also 
have  leftover  inventories  in  the  U.S., 
these  products  would  presumably  not  be 
affected  by  the  proposed  amendment).  A 
substantial  portion  of  1989-90 
production  is  believed  to  have  been  held 
by  manufacturers;  this  could  amount  to 
2-3  million  units.  It  is  likely  that  these 
would  either  be:  (a)  repackaged  as 
multi-shell  "firing-rack"  products  and 
exported  to  the  U.S.  as  Class  B  devices; 
(b)  exported  to  Europe  instead  of  the 
U.S.;  or  (c)  sold  in  the  domestic 
(Chinese)  market.  Many  would  probably 
be  repackaged  for  sale  as  Class  B  items, 
at  some  small  cost  to  manufacturers.  It 
is  unlikely,  however,  that  this  cost 
would  be  reflected  as  increases  in  the 
prices  of  Class  B  items  to  importers, 
given  the  relatively  small  volume  of 
units  involved.  Prices  on  such  items  may 
actually  be  reduced  in  order  to  speed 
inventory  clearance. 

Effects  on  Competition  and  Small 
Business 

The  proposed  amendment  may  affect 
competion  among  marketers  of  Class  C 
fireworks  devices  to  the  extent  that  the 
mix  of  products  offered  by  some  firms 
leads  to  changes  in  customers' 
purchasing  behavior.  All  known 
production  of  reloadable  shells  is  from 
China.  Marketers  of-domestically- 
produced  goods,  whose  product  mix 
would  be  unaffected  by  the  proposed 
amendment,  could  benefit  at  the 
expense  of  importers  of  Chinese  goods. 
This  potential  effect  is  of  particular 
concern  to  the  Commission  since  many 
of  the  roughly  100  importers  of 
reloadable  shells  coidd  be  considered  to 
be  small  firms  in  terms  of  sales  and 
employment  Some  domestic 
manufacturers  may  also  be  considered 
to  be  small;  no  adverse  impact  on  these 


companies  would  accompany  the 
proposed  amendment 

Retailers'  and  consumers'  purchases 
of  fireworks  tend,  in  general,  to  be  made 
all  at  once  from  a  single  source. 
Information  from  industry  suggests  that 
the  availability  of  specific  items,  such  as 
large  reloadable  shells,  tends  to  lead  to 
general  purchases  of  other  fireworks 
devices  from  those  firms  offering  the 
specific  desired  goods.  To  the  extent 
that  this  perceived  product-mix 
advantage  is  diminished  by  the 
proposed  amendment  the  market  shares 
of  some  domestic  producers  of 
alternative  items  (missiles  and  other 
non-reloadables]  could  increase 
following  issuance  of  the  proposed 
amendment 

The  magnitude  of  this  potential  effect 
is  estimated  to  be  quite  low.  All  known 
manufacturers  and  U.S.  importers 
offering  large  reloadable  shell  devices 
also  market  the  smaller  versions.  It  is 
quite  likely,  therefore,  that  most 
importers  would  continue  to  offer 
products  (smaller  reloadable  shells]  that 
domestic  producers  do  not  offer.  There 
would  also  continue  to  exist  a  wide 
variety  of  other  imported  devices  at 
lower  prices  than  domestically- 
produced  goods.  Large  reloadable  shells 
constitute  such  a  small  share  of  most 
firms'  sales  that  elimination  of  such 
products  would  probably  have  a 
negligible  effect  on  the  competitive 
position  of  individual  firms. 

It  appears  that  since  almost  all 
importers  offer  most  kinds  of  fireworks 
devices  and  represent  multiple  foreign 
suppliers,  and  since  smaller  reloadable 
shells  would  still  be  available,  any 
relative  impact  on  importers'  sales  due 
to  the  proposed  amendment  would  be 
slight  and  potential  effects  on  small 
firfns  would  not  be  disproportionate  to 
the  effects  on  small  firms  would  not  be 
disproportionate  to  the  effects  on  large 
importers  or  domestic  manufacturers. 
The  low  level  of  overall  sales  or  large 
reloadables  makes  it  unlikely  that  larger 
domestic  producers  of  substitute 
products  would  be  able  to  increase  their 
overall  market  shares  significantly  at 
the  expense  of  small  importers. 

It  is  concluded  that  no  significant 
adverse  impact  on  a  substantial  number 
of  small  firms  woidd  result  from  the 
proposed  amendment  Small  and  large 
importers  would  probably  be  equally 
and  minimally  affected. 

Effects  on  Consumers 

The  proposed  amendment  would  limit 
consumer  choice  by  removing  some 
increasingly  popular  products  from  the 
market  Consumers  may  or  may  not 
perceive  a  significant  loss  of  enjoyment 
as  a  result  however,  other  similar  aerial 


display  fireworks  devices  would 
continue  to  be  available  at  roughly 
similar  prices.  As  noted  above, 
reloadable  shells  vary  in  retail  price 
from  about  $10  to  over  $40.  Smaller 
reloadable  shells  provide  somewhat  lesn 
dramatic  bursting  effects,  but  provide 
more  shells  per  package  (usually  12 
instead  of  6)  for  about  the  same  price. 
Non-reloadable  single-  and  multi-shot 
missiles  dehver  similar  pyrotechnic 
effects,  and  retail  for  a  similarly  wide 
range  of  retail  prices  ($5  to  $50). 

If  the  average  price  of  the  largest 
substitute  aerial  display  Class  C 
fireworks  devices  were  $5.00  per  unit 
higher  than  the  average  price  of  large 
reloadable  shells,  and  annual  unit  sales 
of  substitute  products  increased  to 
compensate  at  about  the  0.5  million 
level,  then  the  annual  cost  to  the  public 
of  the  proposed  amendment  would  be 
$2.5  million.  This  estimate  represents  a 
likely  maximum  cost  since  some 
substitutes  for  large  reloadable  shells 
are  lower  in  average  retail  price;  further, 
it  is  believed  that  many  consumers 
purchase  total-dollar  "baskets"  of 
fireworks  for  a  given  occasion,  and 
often  may  not  perceive  significant 
differences  among  the  various  large 
display  items  available. 

A  low  level  of  net  benefits  to 
consumers  may  result  from  issuance  of 
the  proposed  amendment  on  a  final 
basis.  'The  net  benefits  may  range  from 
near  zero  to  about  $1  million  per  year, 
depending  on  the  number  of  injuries  that 
might  be  avoided,  and  depending  on  the 
effect  of  product  substitution  on 
consumers'  retail  outiays  and  enjoyment 
of  these  products.  Under  almost  any 
reasonable  set  of  assumptions,  it 
appears  that  costs  and  benefits 
associated  with  the  proposed  amendent 
would  probably  both  be  low.  Although 
the  number  and  total  cost  of  serious 
incidents  associated  with  the  use  of 
large  reloadable  shells  are  small,  the 
cost  to  consumers  associated  with 
removing  these  articles  from  the  market 
may  approach  zero,  especially  since  the 
use  of  substitutes  is  already  widespread. 

Other  Standards 

In  July  31. 1990  ANPR,  tiie 
Commission  invited  interested  parties  to 
submit  or  develop  standards  that  might 
address  the  risk  of  injury  associated 
with  large  reloadable  shells.  As  noted 
above,  the  American  Fireworks 
Standards  Laboratory  (AFSL)  has 
developed  a  voluntary  safety  standard 
(AFSL  #22)  for  all  reloadable  shell 
devices,  and  has  requested  that  the 
Commission  adopt  the  major  provisions 
of  the  voluntary  standard  into  the 
proposed  amendment  These  major 
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provisont  of  <lie  volTaitary  standard 
would  ^mmX  tfie  size  of  pe4oadab(e  sheDs 
to  1.75  inclwt  in  oirter  dnmaler,  timit 
gross  tliel  weight  ta  90  pwm,  afid  hmit 
propetlant  md  banting  charges  to  black 
powder  {Ihe  weakest  pyrolechRic 
matehal).  Further.  iMs  standard 
incorporates  a  tipover  (etability)  test 
provisioB,  a  reqvirenient  ^t  one-pmoe 
"safety"  faaes  be  used  to  *d<^s8  the 
hazard  «Mocialed  with  inconsistent 
fuse-bum  Kmes,  and  a  requirement  that 
not  more  dwa  six  she^  he  packaged 
with  a  tingle  launch  ti£tx. 

No  prodkicts  have  jret  been 
manufactiacd  in  confonnaace  with 
AFSL  #22.  The  1.75  inch  shell  diaaneter 
lint  of  ttw  standard  woold,  however, 
essentially  aocomplish  the  same  result 
as  the  proposed  aanodnent  The 
remaining  provisions  of  AFSL  #22 
would  apply  only  to  smaller  reloadable 
sheik.  Aithoogh  tbe  Commissioa  could 
opt  to  regulate  the  snailer  size  shells  at 
a  later  date  and  in  a  separate 
proceeding.  Hk  ANPR  of  forty  31. 1«0  is 
limited  to  the  larger  sfaels  (and  tfaev 
kinetic  energy  equivalents].  Tbe 
proposed  amea(^nent  is  consistent  with 
AFSL  #22  oonoeming  larger  shells  and 
has  esMotially  the  sanw  effect 

As  noted  in  the  Votontary  Action 
discussion  in  the  setJtiaD  oo  Ahematives 
bek>w,  funas  acoonntins  for  an  estimated 
80-90%  of  aM  reloadable  afaelb  shipped 
in  1489  are  expected  to  confonn  to  AFSL 
#22  by  1991.  Howerer.  same  imports  of 
lacge  sbeU  devices,  pnrticnlary  those 
existing  inventories  from  1989  and  1990 
production,  would  probaUy  continue. 
Tbe  APA  has  expressed  concern  that 
failure  to  mandate  a  prohibitian  on  large 
shells  may  result  in  oontinued 
importation  of  ikm  itans  Car  at  least 
another  year.  Cuusumer  demand  may 
lead  other  finns  to  re-enter  die  market  if 
the  prohibition  on  the  iaqger  items 
remained  Tolantaxy.  despite  increasing 
prodnct  liability  oo«:enB  among 
manufacturers,  importers  and  insorers. 
Thos.  Bon-ooaforaiance  by  only  one  or 
two  twm  may  lead  to  very  low  overaU 
conformance  to  the  AFSL  powder  hsuL 
Further,  it  is  imlikely  that  any  large 
reloadable  shells  that  might  be  imported 
in  the  future  woald  coofam  with  other 
provisiaas  of  the  AFSL  staadaid 
(esiwciaHy  the  fuse  requiremeBt):  most 
smaller  sheili  woahl  probably  cuiifuim. 

Inhmtry  costs  associated  with 
widespread  confonaance  to  the  AFSL 
voluntary  staadard  would  probably  be 
lower  doD  under  the  proposed 
amendaient  to  the  maatdstory 
regulatioaa:  potential  benefits  would 
probably  alao  be  lower.  Has  wonkl  be 
true  primarily  to  the  extent  that 
inventories  of  nen-caufcaming  goods 


were  exported  to  (he  U.S.  hi  tbe  long 
term,  it  is  uncertain  whether  any  net 
benefits  to  oonsamers  wcmW  resnh. 
sinoe  the  level  of  infury  redurtion  zaxM 
be  near  zero  ff.  as  is  Hkeiy.  some  firms 
choose  not  to  confbnn.  Giren  ^tva 
uncertainty,  it  is  not  rea9oaable  to 
conclude  that  the  AFSL  vc^untary 
standard  woold  adeqoately  reduce  the 
risk  associated  with  fte  large  reloadable 
shells  within  a  suffictentiy  short  period 
of  time. 

Alternatives  to  tbe  Proposed 
Amendment 

As  noted  above,  tbe  pix^osed 
amendment  is  estimated  to  have 
potential  costs  and  benefits  that  are 
fairly  low.  The  Commission  has  also 
considered  tbe  potential  costs  and 
benefits  of  reasonable  alternatives  to 
the  proposed  amendment  The  principal 
alternative  considered  during  the 
regulatory  development  process 
involves  applying  performance  and 
design  provisions,  similar  to  those  of  tbe 
AFSL  voluntary  standard,  to  laige 
reloadable  shell  devices,  rather  than 
classifying  all  large  sbeUs  as  banned 
hazarctous  substances.  The  Commission 
has  also  considered  possible  labeling  or 
instmctional  information  requirements 
as  an  alternative  to  an  outright  ban.  fai 
addition,  tbe  Commission  may  consider 
alternate  effective  dales  in  determining 
the  reasonableness  of  a  final 
amendment.  The  Commission  oould  also 
determine  that  no  further  mandatory 
action  ra  needed,  Le.,  tiiat  voluntary 
action  would  adequately  address  the 
risk  associated  w^  large  reloadabte 
shells. 

Alternate  Requirements 

A  substaadal  profMxtion  of  the  most 
serious  iaiaries  reported  to  the 
Commission  involves  fuse  bum-tirae 
variability  (us«aUy  a  too-qaick  ignition), 
or  coosmners^  pemej/tiuns  thereof.  Tbe 
Comnrission  coukl  require  that  lai^ 
rekmdaUe  shells  be  eqinpped  with  an 
improved  fine  syateat  ia  order  to 
achieve  a  aioie  consisteat — and  perhaps 
longer — average  bum  time.  Doubts 
concerning  the  ability  of  the  industry  to 
produce  a  fuse  that  operates 
consistently  have  been  discuBsed  above. 
This  remedy  is  viewed  by  the  APA  and 
AFSL  as  the  most  important  overall 
safety  improvement  ihmi  could  be  made 
to  reloadable  shells:  althoag^  under  the 
AFSL  voluntary  standard,  the  one-piece 
fuse  provision  applies  only  to  smaller 
relondable  sheUs,  audi  a  reqmrement 
may  be  equally  applicable  to  aN 
reloadable  sb^s.  regardless  of  siae. 

This  ahemative  iwuld  allow  large 
rekMdable  ^lells  to  stay  on  the  aiarket. 
thereby  praaerviag  tbe  existing  degree  of 


consumer  chcnce  among  aerial  display 
Class  C  fireworks.  Orterptece  safety 
fuses  are  ander  development  in  China 
and  are  rep)arted  to  be  tedhracally 
feasible  for  vse  in  e!^  reloadable  shefl 
devices.  Soch  a  reqairemeftt  may. 
however,  have  some  impact  on  ^e 
manufacturing  cost — and  average  retail 
price— of  tbe  products.  As  described  in 
the  cost  section  above,  a  $1.00  per  unit 
price  increase  for  large  reksadables   ■ 
(probably  reasonable  maxinram)  wonld 
result  in  an  annual  cost  to  oonsumers  of 
about  $0.5  million. 

In  addition,  a  safety  fuse  requirement 
for  large  reloadable  shells  would 
probably  not  reduce  the  risk  to  the  same 
extent  as  would  an  ootright  ban,  even  if 
a  very  e!?ective  fose  system  were 
developed.  Not  all  mddents  associated 
with  large  reloadable  shells  involve  fuse 
proMeras:  even  property  operating  fiises 
may  not  eliminate  those  "reasonably 
foreseeable  misuse"  incidents  in  which 
victims  hold  lighted  shells  in  titeir  hands 
or  bold  the  laimoh  tube.  It  is  also 
possible  that  different  fuse  designs 
would  make  the  shelb  more  difficult  to 
insert  in  their  tubes;  a  short -kngtli 
requirement  could  eliminate  the 
reloadable  characteristic  of  the  product. 
Further,  concerns  exist  about  quality 
control  among  fuse  suppliers  and  about 
the  Qiinese  fireworks  prodooers*  abi^y 
to  assemble  reloadable  shells  wrfii 
safety  fuses  that  operate  any  more 
reliably  than  present  versions.  Thus,  it  is 
probably  reasonable  to  expect  ttiat 
somewhat  higgler  costs  and  lower 
benefits  would  be  associated  wid)  a  fuse 
requirement  than  would  be  associated 
with  a  limit  on  shell  size. 

It  is  suspected  that  the  relative  nsk 
associated  with  large  reloadable  shells 
is  much  greater  than  for  small  ones. 
While  reloadable  shells  greater  than 
1.75  inches  in  diameter  account  for 
imder  20%  of  annual  shipments,  they 
account  for  over  50%  of  the  serious 
injuries  investigatod  by  the  Commission 
and  may  account  for  a  disproportionate 
number  of  all  inituies.  Unn,  ^ 
Commission  believes  that  particalar 
attention  must  be  given  to  addressing 
the  risk  assooiatod  with  large  reloadable 
shells  as  expedStiously  as  possible.    . 

Alternate  Labeling  or  Instmctional 
Information  Reqatrements 

Some  of  the  injuries  investigated  try 
the  Coamusskm  appear  to  have 
involved  reasonably  foreseeable  misuse 
of  the  product  (e.g..  lighting  ^bt  fuse 
before  inserting  the  shell  into  the 
launching  tt^.  or  Itokfing  the  t«be 
while  it  discharged).  To  address  ftis 
aspect  of  tbe  risk,  the  Commission  uvAA 
reqaire  that  ad^tional  labeling  be 
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placed  on  each  product  or  that 
instructions  on  safe  use  be  provided 
with  each  product 

Like  the  alternate  performance  or 
design  requirements  discussed  above,  a 
labeling  or  instructional  materials 
amendment  would  allow  reloadable 
shells  to  remain  on  the  market.  Potential 
costs  to  industry  may  be  lower  than 
under  an  outright  ban,  assuming  that  the 
cost  of  providing  additional  information 
to  consumers  is  very  low.  Manufacturing 
costs  associated  with  labeling— 
probably  no  more  than  1-2  cents  per 
unit — would  be  lower  than  costs 
associated  with  providing  separate 
instructional  materials,  e.g..  printed 
sheets,  which  may  add  2-5  cents  per 
unit. 

Neither  of  these  courses  of  action 
would  result  in  significant  increases  in 
overall  production  costs.  The  small 
increases  attributable  to  labels  or 
instructions  would  probably  not  given 
the  price-competitive  nature  of  the 
fireworks  market,  be  reflected  in  retail 
price  increases  for  reloadable  shell 
devices.  Although  such  costs  are  usually 
passed  on  to  consumers  eventually, 
these  would  likely  be  spread  over  firms' 
entire  product  lines  over  a  long  period  of 
time,  without  noticeable  effects  on  the 
price  of  any  one  item  or  group  of  items. 

Existing  reloadable  shells  carry  fairly 
strong,  specific  warnings  and 
instructions.  There  are  no  data  to 
suggest  that  a  significant  number,  if  any. 
of  the  incidents  that  occur  would  likely 
be  avoided  if  all  large  reloadable  shells 
carried  warning  labels  or  instructions 
that  are  more  detailed  than  they  already 
are.  It  cannot  be  concluded  that 
potential  benefits  of  additional  labeling 
or  instructions  would  be  greater  than 
zero. 

Further,  most  substitutes  for  large 
reloadables  generally  appear  to  be  safer; 
injuries  would  probably  be  reduced,  on 
balance,  as  a  result  of  Uie  use  of  these 
substitutes.  The  benefits  of  substitute 
use  may  outweight  the  potentially  higher 
cost  to  consiuners.  Therefore,  although 
the  costs  and  benefits  of  labeling  or 
instruction  requirements  may  each  be 
very  small,  it  appears  that  greater 
potential  net  benefits  would  accompany 
the  removal  of  large  reloadable  shell 
devices  from  the  market. 

Alternate  Effective  Date 

The  proposed  amendment  would 
prohibit  introduction  into  commerce  of 
the  covered  products  after  30  days  from 
the  publication  of  a  final  amendment  in 
the  Federal  Register.  Assuming 
publication  in  early-to-mid  1991.  the 
proposed  amendment  would  remove 
most  large  reloadable  shell  devices  from 
the  retail  market  for  the  1991  Fourth  of 


July  season.  The  Commission  could 
reduce  the  potential  inventory  retrofit 
costs  of  the  proposed  amendment  to 
manufacturers  by  extending  the 
effective  date  beyond  the  1991  selling 
season  (e.g..  to  six  months  after  the  date 
of  publication  of  the  final  notice).  This 
would  allow  foreign  manufacturers  to 
export  their  products  unmodified  to  the 
U.S.  without  repackaging  them  for  sale 
as  Class  B  items,  and  would  obviate  the 
need  to  divert  shipments  to  other 
markets.  The  reduction  in  cost 
associated  with  this  alternative  is 
estimated  to  be  very  slight  since 
virtually  no  sales  would  be  lost  under 
the  30-day  proposal. 

This  alternative  would  allow  the 
continued  sale  and  use  by  consumers  of 
large  reloadable  shells;  the  injury- 
reduction  benefits  of  the  proposed 
amendment  would  be  postponed  for  a 
year.  In  view  of  the  risk  of  serious  injury 
or  death  associated  with  the  product 
and  the  minimal  burden  associated  with 
the  timing  of  the  proposed  amendment 
the  Commission  has  determined  that  a 
longer  effective  date  would  not  be  in  the 
public  interest,  and  that  the  30-day 
effective  date  is  necessary  to  protect 
consumers. 

No  Action/Rely  on  Voluntary  Standard 

The  Commission  could  determine, 
based  on  the  available  preliminary 
information,  that  no  mandatory  action  is 
reasonably  necessary  to  reduce  the  risk 
associated  with  large  reloadable  shells. 
Under  this  alternative,  the  AFSL 
standard  under  development  would  be 
relied  upon  to  provide  safety  to  the 
public.  Potential  product  liability 
exposure  may  be  a  powerful  incentive 
for  manufactuers  and  importers  to 
conform  to  such  a  standard;  liability 
insurance  coverage  for  large  shells  has 
reportedly  already  been  cancelled  by  at 
least  one  major  insurance  company 
which  had  previously  represented 
importers  accounting  for  the  vast 
majority  of  those  products.  It  is  also 
possible  that  states,  localities,  or  other 
nations  may  enact  laws  restricting  the 
sale  or  importation  of  some  or  all 
reloadable  shells. 

The  potential  effects  of  this 
alternative  on  estimated  benefits  and 
costs  are  described  in  the  section  on 
other  standards,  above.  Although  costs 
would  be  lowest  under  this  option,  it  is 
uncertain  whether  any  benefits  would 
accrue  to  constmiers.  Although  expected 
conformance  to  the  performance  and 
design  provisions  of  AFSL  #22  may  be 
high  if  all  firms  participated,  inventories 
of  existing  large  shell  devices  produced 
in  1968  and  1990  would  probably 
continue  to  be  shipped  to  the  U.S. 
despite  the  voluntary  prohibition  on 


shells  larger  than  1.75  inches,  and  at 
least  one  or  two  firms  would  probably' 
continue  to  market  large  reloadable 
shells  in  significant  nimibers.  It  is 
concluded  from  the  available 
information  that  voluntary  conformance 
over  time  would  probably  not  be  high 
and  that  there  is  a  greater  likelihood 
that  net  benefits  would  accrue  to 
consumers  under  the  proposed 
amendment  to  the  mandatory  fireworks 
regulations. 

J.  Regulatory  Flexibility  Certification 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq.,  agencies  are  generally 
required  to  prepared  proposed  and  final 
regulatory  flexibility  analyses 
describing  the  impact  of  the  rule  on 
small  businesses  and  other  small 
entities,  unless  the  head  of  the  agency 
certifies  that  the  rule  will  not  if 
promulgated,  have  a  significant  effect  on 
a  substantial  number  of  small  entities. 
The  Conmiission  staff  has  analyzed  the 
potential  effect  of  the  proposed 
amendment  on  industry.  Many  of  the 
roughly  100  importers  of  reloadable 
shells  could  be  considered  to  be  small 
firms  in  terms  of  sales  and  employment. 
Some  domestic  manufacturers  may  also 
be  considered  to  be  small,  but  no 
adverse  impact  on  these  companies  is 
anticipated  in  connection  with  the 
proposal.  Large  reloadable  shells 
constitute  such  a  small  share  of  most 
firms'  sales  that  elimination  of  these 
products  would  likely  have  only  a 
negligible  effect  on  the  sales  revenues  or 
the  competitive  position  of  individual 
firms. 

Because  most  importers  offer  a  range 
of  fireworks  devices  and  represent 
multiple  foreign  suppliers,  and  because 
several  types  of  substitute  devices 
would  still  be  available  if  this  proposal 
is  finalized,  any  relative  impact  on 
importers'  sales  would  likely  be 
minimal.  Potential  effects  on  small  firms 
would  not  be  disproportionate  to  the 
effects  on  lai^ger  importers  or  domestic 
manufacturers.  Thus,  the  Commission 
certifies  that  no  significant  adverse 
impact  on  a  substantial  number  of  small 
firms  or  entities  would  result  from  the 
proposed  amendment. 

K.  Environmental  Considerations 

The  Commission's  regulations 
governing  environmental  review 
procedures  provide  that  the  amendment 
of  rules  or  safety  standards  establishing 
design  or  performance  requirements  for 
products  normally  have  little  or  no 
potential  for  affecting  the  human 
environment  See  16  CFR  1021.6(c)(1). 
The  Commission  does  not  foresee  that 
this  proposed  amendment  to  the  existing 
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fireworici  KgriaSora  wumo  imolve  fny 
■pedri  m  »— d  thuMMtwiow  that 
night  cncT  vhs  cokmumm.  ^iin,  vr 
Commiswon  oomnscs  BMt  bo 
environmental  ■■amauimtor 
euifiiuiiiueiital  inipatA  BlutomuRt  is 

LERactiwOata 

The  rule  wfll  baoaow  effeolrw  SO  dmf% 
niMiynCcafion4ffflie  nsai  nia  ki  sw 
Fadanl  Ragistar  and  will  apply  la 
reloadable  aball  fireworks  devices  witk 
shells  larger  than  1.75  inches  In  outer 
(fiaoMfter  tint  aN  kapartad  an  «r  ^w 
thatdMe. 

List  of  Subjacto  Id  U  CFl  Pait  15M 

Consnmr  fmteotkia.  Hanvdoas 


materials,  Hasardous  aak 

Imparts,  hdMts  and  cfai&w,  Ubebng, 

Law  enforrBiBwrt.  and  Tbya. 

Coocliisioa 


■aas  (ivaB  aiboae.  iba 
Commissioi  propaaaa  to  aneod  titie  16 
of  tha  Code  (rff^deeal  tegBbtkms  a» 
follows: 

PiWTtlOQ  miAPDons 

SUBSTANCES  AND  ARTICLESi: 
AOMINISTRATKIII  AND 
ENFORCEMENT  REOULAnONS 

1.  The  authority  for  part  1500 
continues  to  read  as  foflowr 

:  15  US.C  12611-127%. 


2.  Sediaa15M.I7iBaBMaded  to  add  a 
new  patagiaph  (a)(11]  to  reed  as 
folic 


aubatancaa> 


tnbe  aerial  ahell 

■e  abeUs  iacger 
inaaierdiaanter. 

Dated:  Febniaty  6, 1991. 

Swiy*E.Diiim. 

Secretary,  Consumer  Product  Safely 
Commission. 


Rafa 


>  Hw  laiMts 


The  felliiiiaig  AKJicals  ceatan 
infhnneflnn  wilrvnUn  tliii  rairmaliiup 
proc— ding  —d  urn  aTailabte  far  jaepoctiaa 
at  the  Office  of  the  Secretanr.  rnniiimfr 
Product  Safety  Commiuioa  Room  420.  5401 
Westbard  Atanaa.  BalbHda.  MmjIbbiI 

1.  Memorandum  from  James  Eisele,  EPHA. 
to  David  Sdimettwi.  AO),  CA.  dated 
October  19,  isea  llriaadaMe  SbM  Rreworks 


a.  ItlHiae^AaB  boi  IMe  R.  Say.  ECPA. 
to  }olm  a  ik«en.  CARN.  dated  Neveaher 
28, 199a  eotitlad  Aagulatary  Aaalyaet  of 
Propoeed  Finworiu  AmendmeaL 

3.  Memorandum  from  Wairaa  Mathers, 
EPHF.  to  John  D.  Rogers,  tIAXM.  dated 
Octolier  2S.  199B,  entitled  Retoadabie  Tube 
Aenai  Shen  nreworics  tncidciits. 


4.  MeawHndias  boa  fabn  IL  UMtaher. 
HS»^  SB  )Bb>  a  AagsBB,  d^Bd  Odabertfl, 
199ft  MOiad  I  abaretnqr  mA  Heid  ABMiyaie 
of  Reloadable  SbeM  JdoNv  Devioea. 

6.  Letten  dated  Fabniaiy22, 1990.  and 
Maccfa  21. 1988,  from  the  Ihay too  Insnranre 
Brdkei«.lBC 

e.  Letter  dated  Mardh  Ift  1990,  from  the 
American  pyrotechnics  Association. 

7.  AAemoraiiaoR  iram  a.  isaca.  neaRn 
SdsBoas,  «a  M«  D.  Hafsn,  CARM.  dated 
Oolabar  IB.  Iflga  BOtMad  kijBiies  Asaocteted 
with  FirewaAs  ^artwShriN. 

&  Memorandum  tnm  Wamn  iC  router,  )t.. 
Director,  MSM.  to  jaba  Bogea,  CAIUtL  dated 
October  28, 198ft  atiHtlad  .Summaiy  of  the 
U.S.  Bureau  of  VGnea  Testing  Data  on 
Reloadable  Mortar  Devices,  and  Including 
Test  Report  from  Buceau  cffMines,  eotltled 
Evaluation  rf  Reloadable  Tiibe  Aerial  Shell 
FirewonES  Oevioes* 

9.  Memuiaadum  frsn  DMstaa^ 
Regulatory  Manageaant  dated  Oeiafber  2a 
199a  safitM  %eoific  f^viseaaax 
Ra«idi«meiia  far  IMaadafalB  ShaUs. 

la  Bria&i^  Paduge  fram  Jflba  Rogers, 
Ptaiect  Manager,  to  the  Commisaing 
November  13, 1990. 

11.  Memorandum  from  ]cbn  Rogers.  t^AKM. 
to  the  Commission,  dated  Noven^ber  29, 1990, 
eittitleu  3uppleuieirtal  Meinui  and  dm  to 
November  13.  tflSB  RrfoadaMe  Sfael 
Firewoibs  Bdefing  i^Aage. 

12.  Memorandum  from  )ohn  Rogers,  CASM, 
to  the  Commission,  dated  January  14. 1991. 
entitled  Itesponses  to  Questions  Raised  by 
ComniissiaiMS  During  Hi  ii  Jiag  an 
Reloadable  Sbell  Fiwwatks  Devices. 

IX  MemoraadMn  from  Dale  JL  Ray.  ECPA, 
to  John  D.  Rogers.  CARM,  dated  January  23, 
1991.  entitled  Reloadable  SSiell  Fireworks: 
Changes  to  Draft  Fadarsl  Re^star  Notice  of 
Proposed  Rulemukliig  to  Rcfflect  Commission 
Vote  on  Kjnrtic  Energy. 

[PR  Doc  91-MI7  Filed  2-14-81:  «:45  am] 


DEPARTMENT  OF  STATE 
Buraau  of  PoliBco4nitary  Alfatav 

22  CFR  Pwts  t2f,  123,  and  1M 

[Pui>ic  Natiea  iMSi 

AmondOMnts  to  4te  Jntontatioml 
Traffic  bi  Anns  Rtgulationa  <ITAf^ 

aocncy:  Department  of  State. 
ACnON:  Protposed  rule. 

SUMMARV:  Tbia  prepeeed  n^  wodd 
clarify  and  amend  fhe  regelalbnn 
implementmg  section  90  of  the  Anns 
Export  Control  Act,  iv4iii)i  gowms  the 
export  of  defiense  articles  and  dcnenac 
services.  SpeciScaBy,  K  woold  make 
explicit  oertatn  imrits  on  tSie  definition 
of  tedmical  data:  'expand  an  existing 
exemption  bvm  boenaing  raqoiiemeiits 
for  shipments  by  or  for  U.S.  Goveiiaient 
agencier,  and  ia«ate  a  new  exentptien 
for  spedriized  packing  cases  Tor 


defense  arbcles.Ttm  proposed  i^e  is 
intended  to  ndnce  the  burden  on 
munitions  exporters  bydarifying  wben 
a  license  is  needed  ta  export  technical 
data  and  by  rfiminating  the  need  for 
prior  U.S.  Govemmeirt  approval  Tor 
certain  transax^ons. 

DATES:  Oemments  must  be  submitted  <vb 
or  belaw  Jiavch  18, 1901. 

ASwmSBS:  WrMen  oomneafta  niowd 
be  sent  to:  Rose  ftancanietio.  Chief, 
Arms  Licencing  Diviaion,  Offioe  of 
Defense  Trade  Conti>alB.  Depaf%iient  of 
State.  Wasbmq^lon.  DC  29526.  Pubbc 
comments  wttl  be  made  available  for 
public  inspeuliaii. 

roil  nifiTHEii  mronMATioN  contact: 
Rose  Biaacaaifllo.  Chiei.  Anns 
Licensing  Division.  Office  of  Defease 
Trade  Coatrols.  Deipartraeat  of  State. 
(703-675-6644). 

SUMUaMNTARV  INWMATIOIt  Tbis 
proposed  rule  amends  the  Intemationad 
Traffic  m  Anns  Regt^tions  ^AR)  {22 
CFR  parts  12fr-19f),  wtuch  implement 
section  38  of  tiie  Anns  Export  Controd 
Act  (22  U.S.C.  2778).  Tlie  araencbnenrt. 
whitA  wotiM  darily  fi*en  a  license  is 
needed  to  export  tedinical  data  and 
wotdd  eliminate  licensing  retiuiiements 
for  certain  exports  of  defense  articles,  is 
one  of  a  series  of  proposed  ITAR 
changes  intended  to  eliminate 
requirements  on  munitions  exporters 
that  are  no  longer  necessary.  Additional 
proposed  rule  changes  are  to  be 
pi^Iished  shortly. 

First  this  amendment  would  revise 
the  deHnitioa  of  tedmical  data  for 
purposes  of  the  ITAR  by  making  explicit 
that  it  does  not  inckide  basic  marketing 
information  on  function  or  purpose,  or 
general  syaten  descriptions. 

Seooad.  ibis  amendnent  iwould  add 
padung  cases  spedaUy  destgned  to 
cany  defense  artides  to  the  bst  of  those 
items  oavend  by  the  U.S.  Idunitaons 
list  ^t  are  a»eaipt  from  the  hcensiag 
reqatremeaits  «f  Ibie  ITAR. 

Third,  Shis  aasendneat  would  relax 
the  requiremeats  that  moA  be  met 
before  exportiDg  defense  articles  for 
U.S.  Govemaieait  ase  abroad  without  an 
export  boense  or  a  U.S.  Govermnent  SiM 
of  Lading.  Specifically,  it  srnsM  reanove 
the  requirement  that  expartecs  certifiy 
that  the  urgency  of  the  U.S.  Government 
need  is  aodt  that  en  appropriate  expert 
license  or  U.S.  Government  Bill  «f 
Lading  cotdd  m>t  have  been  bbtained  in 
a  timely  manner,  fn  atraitTon.  this 
amendmertt  wontd  naice  dear  that  The 
exporter  certification  rvtjuired  wiieiiever 
this  exemption  is  nsed  most  be 
sobmitted  to  fha  Office  tn  Defense  TratSe 
ControTO  at  the  same  tnne  as  tlie 
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sh^per's  export  declaration  required 
under  1 123.2S(c). 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  exduded  from  the  major  rule 
procedares  of  Executive  Ord«  12291  (40 
FR 13193)  and  ttie  procedures  of  5  U3.C. 
553  and  554.  Nevertheless,  it  is  being 
published  as  a  proposed  rule  in  orda*  to 
provide  the  public  with  an  opportunity 
to  comment  and  provide  advice  and 
suggestions  regarding  the  proposaL  Hie 
period  for  submission  of  comments  will 
close  30  days  after  publication  of  tioM 
proposed  rule,  bi  addition,  this  rule 
affects  collection  of  information  subject 
to  the  Paperwoik  Reduction  Act  (44 
U.S.C  3501  €t  seg.),  and  will  serve  to 
reduce  the  burden  on  exporters  in  that 
respect  The  relevant  information 
collection  is  to  be  reviewed  by  the 
Office  of  Management  and  Budget  under 
control  Na  140S-0013. 

List  of  SubjecU  in  22  CFR  Parte  120. 123, 
and  126 

Arms  and  munitions.  Classified 
information.  Exports. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  it  is  proposed  that  title 
22.  chapter  L  subchapter  M  (consisting 
of  parts  120  through  130]  of  the  Code  of 
Federal  Regulation,  be  amended  as  set 
forth  below: 

PART  12t>— PURPOSE,  BACKGROUND 
ANDDEFmmONS 

1.  llie  authority  citation  for  part  120 
continues  to  read  as  follows: 

Authority:  Sec  38,  Arms  Export  Control 
Act,  90  Stat.  744  (22  U.aC.  2778);  E.0. 11958. 
42  FR  4311;  22  VS.C  2858. 

2.  In  §  120.21,  paragraph  (c)  is  revised 
to  read  as  follows: 

S 120-21    Technical  data. 

*        *        •        •        ■ 

(c)  Information,  in  any  form,  which  is 
direcdy  related  to  the  design, 
engineering,  development,  production, 
processing,  manufacture,  use,  operation, 
overhaul  repair,  maintenance, 
modification,  or  reconstruction  of 
defense  artides.  Tbis  mdudes.  for 
example,  information  in  the  fonn  of 
blueprints,  drawings,  photographs, 
plans,  instructions,  computer  software 
and  documentation,  llus  also  indudes 
information  wliicb  advances  the  state  of 
the  art  of  artides  on  the  U.S.  Munitions 
List  This  definition  does  not  include 
information  concerning  genCTal 
scientific,  mathematical  or  engineering 
prindples.  It  also  does  not  indude  basic 
marketing  information  on  function  or 
purpose  or  general  system  descriptions. 


PART  129-UCENSE8P0R  THE 
EXPORT  OF  DEFENSE  ARTICLES 

3.  The  authority  dtatioa  for  part  123 
continues  to  read  as  follows: 

Authority:  Sec  38.  Anns  Export  Control 
Act  90  Stat  744  [ZX  US.C.  2778):  E.0. 11958, 
42  FR  4311;  22  U.S.C  2858. 

4.  In  i  123.16,  the  first  sentence  of 
paragraph  (b)  is  revised  to  read  as 
follows: 


S  123.16 


DEPARTMENT  OF  THE  INTERKW 

Offica  of  Surfaca  MMng  Radamaflon 
and  Enforcamant 

30  CFR  Part  t20 

Maryland  Parmanant  Ragulatory 
)  and  Contral 


(b)  District  directors  cf  customs  may 
permit  ttie  export  without  a  license  of 
packing  cases  specially  designed  to 
carry  defense  articles  and  nndassified 
models  or  mock-ups  of  defense  artide, 
provided  that  such  models  or  mock-upa 
are  nonoperable  and  .do  not  reveal  any 
technical  data  in  excess  of  that  which  is 
exempted  from  the  licensing 
requiremente  of  8 12S.4{b).  *  *  * 

PART  126— GENERAL  POLICIES  AND 
PROVISIONS 

5.  The  authority  dtation  for  part  128 
continues  to  read  as  follows: 

Authority:  Sec  38,  Sec  42.  Arms  Export 
Control  Act  90  Stat.  744  (22  U.S.C.  2778);  E.O. 
11958,  42  FR  4311;  22  U.S.C.  2658;  Sec.  317, 
Comprehensive  Anti-Apartheid  Act  of  1986 
(22  US.C.  5067);  E.0. 12571.  51  FR  39505. 

6.  In  S  126.4.  paragraph  (c)  is  revised 
to  read  as  followr. 


§126.4    Sh%Mnants  by  or  for  United 


(c)  A  Ucense  is  not  required  for  the 
export  of  any  defense  artide  or 
technical  data  for  end-use  by  a  U.S. 
Government  Agency  under  tbe  following 
circumstances: 

(1)  The  export  is  pursuant  to  a 
conb-act  with,  or  written  direction  by.  an 
agency  of  tbe  U.S.  Government  and 

(2)  The  endHiser  is  a  U.S.  Government 
agency  or  faciUty.  and  the  defense 
artides  or  technical  data  vrill  not  be 
transferred  to  any  foreign  person. 

A  written  statement  certifying  that 
these  requiremente  have  been  met  will 
be  presented  at  the  time  of  export  to  the 
appropriate  district  director  of  customs 
or  Department  of  Defense  transmittal 
authority,  and  shall  be  provided,  along 
with  a  copy  of  the  shipper's  export 
declaration  required  under  §  123.25(c]  of 
this  subchapter,  to  the  Office  of  Defense 
Trade  Controls. 

Dated:  January  Z  1991. 
Chatlae  A.  Doalfar. 

Director,  Center  for  Defense  Trade,  Bureau  of 
Politioo-Military  Affairs. 
[FR  Doc  91-3657  Filed  2-14-61;  8:45  am] 
■HXntO  CODC  «7l»-IS-« 


DaHnWona; 
Permits 


AOENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule. 

summary:  OSM  is  announcing  die 
receipt  of  proposed  amendmente  to  the 
Maryland  permanent  regulatory 
program  (hereinafter  referred  to  as  tbe 
Maryland  program)  under  the  Surface 
Mining  Ccmtrol  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendmente 
concern  proposed  changes  to  tbe  Code 
of  Maryland  Administrative  Regulations 
(COMAR)  and  are  intended  to 
incorporate  regulatory  changes  initiated 
by  the  Stete.  llie  proposed  amendmente 
would  define  owner^p  and  control, 
detail  additional  requiremente 
concerning  the  reporting  of  violations 
and  ownership  and  control  data  and  the 
effect  of  that  information  on  various 
permitting  dedsiona,  and  provide 
criteria  and  procedures  for  the 
identification  and  rescission  of 
improvidently  issued  permits. 

This  notice  sete  forth  the  times  and 
locations  that  the  Maryland  program 
and  proposed  amendments  to  that 
program  are  available  for  public 
inspection,  ttie  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendments,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  March 
18, 1991.  If  requested,  a  public  hearing 
on  the  proposed  amendmente  will  be 
held  at  1  pjn.  on  March  12, 1991. 
Requests  to  present  oral  testimony  at 
the  hearing  must  be  received  on  or 
before  4  p.m.  on  March  4. 1991. 

APPftrttrtT  Written  commente  should 
be  mailed  or  hand  delivered  to:  Mr. 
James  C  Blankensbip,  }r..  Director, 
Charleston  Field  C^ce,  at  tbe  address 
listed  bek)w.  Copies  of  the  proposed 
amendmente  and  all  written  commente 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  tbe 
addresses  listed  below  during  normal 
business  hours,  Monday  dirough  Friday, 
exduding  holidays.  Each  requester  may 
receive,  free  of  charge,  one  copy  of  the 


BEST  COPY  AVAILABL 


^^ 
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proposed  amendments  by  contacting 
OSKf  ■  Charleston  Field  Office. 
Office  of  Surface  Mining  Reclamation 
.   and  Enforcement,  Charleston  Field 

Office,  003  Morris  Street,  Charleston, 

West  Virginia  25301,  Telephone:  (304) 

347-7158. 
Maryland  Bureau  of  Mines,  69  Hill 

Street  Frostburg,  Maryland  21532, 

Telephone:  (301)  689-4136. 
TON  nmTMm  MromuTtON  contact 
James  C  Blankenship,  Jr.,  Director, 
Charleston  Field  Office,  telephone:  (304) 
347-7158. 

ANY  intonmation: 


L  Background 

On  February  18, 1982.  the  Secretary  of 
the  Interior  approved  the  Maryland 
program.  Information  regarding  general 
background  on  the  Maryland  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Maryland  program  can 
be  found  in  the  February  18, 1982, 
Federd  Registw  (47  FR  7214-7217). 
Subsequent  actions  concerning 
amendments  to  the  Maryland  program 
are  contained  in  30  CFR  920.15  and  30 
CFR  920.16. 

n.  Discussion  of  Proposed  Amendments 

On  October  3. 1988,  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  published  a  Rnal  rule 
amending  its  regulations  dealing  with 
the  permit  approval  process  by  adding 
definitions  of  the  term  "owns  and 
controls"  in  30  CFR  part  773,  and  revised 
30  CFR  773.15,  to  specify  the  review  by 
the  regulatory  authority  of  the 
compliance  record  of  the  permit 
applicant  and  related  parties  with 
certain  environmental  laws  which  is 
required  prior  to  the  issuance  of  a 
permit  for  surface  coal  mining 
operations.  The  rule  also  amended  the 
regulations  governing  the  permitting 
process  by  expanding  the  scope  of  the 
review  that  must  be  made  prior  to  the 
issuance  of  a  permit  concerning  any 
willful  pattern  of  violations  (53  FR 
38868-38880). 

The  regulation  change  was  intended 
to  secure  greater  compliance  with 
SMCRA  by  preventing  mining  permits 
from  being  issued  to  persons  who,  either 
by  themselves  or  through  related 
persons,  own  or  control  violators  of 
SMCRA.  By  letter  dated  May  11. 1989, 
OSM  advisied  Maryland  that  three  new 
rules  had  been  promulgated  which 
defined  ownership  and  control,  detail 
additional  requirements  concerning  the 
reporting  of  violations  and  ownership 
and  control  data  and  the  e^ect  of  that 
information  on  various  permitting 


decisions,  and  provide  criteria  and 
procedures  for  the  identification  and 
recision  of  improvidently  issued  permits. 
A  list  of  Maryland  program  changes 
determined  necessary  as  a  results  of  the 
new  rules  was  also  provided 
(Administrative  Record  No.  MD-400). 

On  December  6, 1990,  the  Maryland 
Bureau  of  Mines  (the  Bureau)  submitted 
the  following  proposed  amendments  to 
Maryland's  federally  approved  program 
(Administrative  Record  No.  MD-492). 

COMAR  08.13.09.01B(58)  is  added  to 
define  the  terms  "owned  or  controlled" 
and  "owns  or  controls"  as  they  apply  to 
anyone  or  a  combination  of  the 
relationships  specified  herewith:  (a)(i) 
being  a  permittee  of  a  surface  coal 
mining  operation;  (a](ii)  based  upon 
instruments  of  ownership  or  voting 
securities;  owning  of  record  in  excess  of 
50  percent  of  an  entity;  on  (a](iii)  having 
any  other  relationship  which  gives  one 
authority  directly  or  indirectly  to 
determine  manner  of  conduct  of  siu-face 
coal  mining  operations.  The  following 
relationships  are  presumed  to  constitute 
ownership  or  control  unless  it  can  be 
proven  that  the  subject  does  not  have 
the  authority  to  directly  or  indirectly 
determine  the  manner  in  which  the 
relevant  surface  coal  mining  operations 
is  conducted:  (6)(1)  being  an  officer  or 
director  or  entity;  (6)(ii)  being  the 
operator  of  a  surface  coal  mining 
operation;  (b)(iii]  having  the  ability  to 
commit  the  financial  or  real  property 
assets  or  working  resources  of  an  entity; 
(b)(iv)  being  a  general  partner  in  a 
partnership;  (b)(v)  based  on  the 
instruments  of  ownership  or  the  voting 
securities  of  a  corporate  entity,  owning 
of  record  10  through  50  percent  of  the 
entity;  or  (b)(vi)  owning  or  controlling 
coal  to  be  mined  by  another  person 
under  a  lease,  sublease  or  other  contract 
and;  (a)  having  the  exclusive  right  tp 
receive  such  coal  after  mining;  and  (b) 
having  authority  to  determine  the 
manner  in  which  that  person  or  another 
person  conducts  a  surface  coal  mining 
operation. 

COMAR  08.13.09.02H  is  revised  to 
require  that  permit  applications  be 
submitted  on  forms  provided  by  the 
Bureau. 

COMAR  08.13.09.021  is  revised  to  note 
that  the  submission  of  a  social  security 
number  in  connection  with  a  permit 
application  is  voluntary. 

COMAR  08.13.09.021(1]  is  revised  to 
require  that  the  mining  application 
include  social  security  numbers  and 
employee  identification  numbers,  as 
applicable,  and  that  the  person  who  will 
pay  the  abandoned  mine  land 
reclamation  fee  be  identified. 


COMAR  08.13.09.021(3)  is  revised  to 
delete  certain  requirements  for  business 
other  than  single  proprietorships. 

COMAR  08.13.09.021(4)  is  deleted  and 
replaced  with  the  requirement  that  the 
application  shall  contain  for  each  person 
who  owns  or  controls  the  applicant 
under  the  definition  in  COMAR 
Regulation  0lB(59): 

(a)  The  person's  name,  address,  social 
security  number  and  employer 
identification  number 

(b)  The  person's  ownership  or  control 
relationship  to  the  appHcant,  including 
percentage  of  ownership  and  location  in 
organization  structure; 

(c)  The  title  of  the  person's  position 
and  the  date  the  position  was  assumed; 

(d)  Each  additional  name  and 
identifying  number,  including  employer 
identification  number,  Federal  or  State 
permit  number,  and  MSHA  number  with 
date  of  issuance,  under  which  the 
person  owns  or  controls,  or  previously 
owned  or  controlled,  a  surface  coal 
mining  and  reclamation  operation  in  the 
United  States  within  five  years 
preceding  the  date  of  the  application;  and 

(e)  The  application  number  or  other 
identifier  of.  and  the  regulatory 
authority  for.  any  other  pending  surface 
coal  mining  operation  permit  application 
filed  by  the  person  in  any  State  in  the 
United  States. 

COMAR  08.13.09.021(5]  is  deleted  and 
replaced  with  the  requirement  that  for 
any  surface  coal  mining  operation 
owned  or  controlled  by  eit'  er  the 
applicant  or  by  any  person  who  owns  or 
controls  the  applicants,  the  operations: 

(a)  Name,  address,  identifying 
numbers,  including  employer 
identification  number.  Federal  or  State 
permit  number  and  MSHA  number,  the 
date  of  issuance  of  the  MSHA  number, 
and  the  issuing  regulatory  authority;  and 
(b)  Ownership  and  control  relationship 
to  the  applicant  including  percentage  of 
ownership  and  location  in  the 
organizational  structure. 

COMAR  08.13.09.021(11]  is  deleted 
and  replaced  with  the  requirement  that 
each  mining  permit  application  contain 
for  any  violation  of  a  provision  of 
SMCRA  or  any  law,  rule  or  regulation' of 
the  U.S.  or  of  any  State  law  rule  or 
regulation  enacted  pursuant  to  the 
Federal  Law,  rule  or  regulation 
pertaining  to  air  or  water  environmental 
protection  incurred  in  connection  with 
any  surface  coal  mining  operation,  a  list 
of  all  violations,  notices  received  by  the 
applicant  during  the  three  year  period 
preceding  the  application  date,  and  a  list 
of  all  unabated  cessation  orders  and 
unabated  air  and  water  quality  violation 
notices  received  prior  to  the  date  of  the 
application  by  any  surface  coal  mining 
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operation  owned  or  controlled  by  either 
the  applicant  or  by  any  person  v^o 
owns  or  controls  the  applicant.  For  each 
violation  notice  or  cessation  order  the 
lists  shall  include  the  following 
information,  as  applicable: 

(a)  Any  identifying  numbers  for  the 
operation,  including  the  Federal  or  State 
permit  number  and  MSHA  number,  the 
dates  of  issuance  of  the  violation  notice 
and  MSHA  number,  the  name  of  the 
person  to  whom  the  violation  notice  was 
issued,  and  the  name  of  the  issuing 
regulatoiy  authority,  department  or 
agency; 

(b)  A  brief  description  of  the  violation 
alleged  in  the  notice; 

(c)  The  date,  location  and  type  of  any 
administrative  or  judicial  proceedings 
initiated  concerning  the  violation; 

(d)  The  current  status  of  the 
proceeding  and  of  any  violation  notice; 
and 

(e)  The  actions  taken  to  abate  the 
violation. 

■  COMAR  08.13.09.04L(2]  is  deleted  and 
replaced  with  the  requirement  that, 
based  upon  available  information,  the 
Bureau  shall  not  issue  a  permit  if  any 
surface  coal  mining  and  reclamation 
operation  owned  or  controlled  by  either 
the  applicant  or  by  any  person  who 
owns  or  controls  the  applicant  is 
currently  in  violation  of  the  Regulatory 
Program,  or  any  other  law,  rule  or 
regulation  referred  to  in  this  subsection. 
COMAR  0e.l3.09.04L(3)  is  deleted  and 
replaced  with  the  requirement  that  if  a 
current  violation  exists  under  subsection 
(2)  of  this  section,  the  Bureau  shall 
require  the  applicant  or  any  person  who 
owns  or  controls  the  applicant,  prior  to 
issuance  of  die  permit  to: 

(a)  Submit  proof  that  the  current 
violation  has  been  or  is  in  the  process  of 
being  corrected  to  the  satisfaction  of  the 
agency  that  has  jurisdiction  over  the 
violation;  or 

(b)  Submit  to  the  Bureau  proof  that  die 
applicant  or  any  person  owned  or 
controlled  by  either  the  applicant  or  any 
person  who  owns  or  controls  the 
applicant  has  filed  and  is  presently 
pursuing  in  good  faitli.  a  direct 
administrative  or  judicial  appeal  to 
contest  die  validi^  of  the  current 
violation.  If  the  initial  judicial  review 
affirms  the  violation,  dien  the  applicant 
shall  within  30  days  of  the  judicial 
action  submit  the  proof  required  under 
paragraph  (3}(a)  of  this  subsection. 

Existing  COMAR  08.13J)g.04L(4)  is 
renumbered  08.09^)4146)  and  COMAR 
08.13.09.04L(5)  is  renumbered 
08.13.09.041(7). 

COMAR  06.13X)9.04U4)  is  added  to 
require  that  any  permit  that  is  issued  on 
the  basis  of  proof  submitted  under 


subsection  (3)  of  this  section  be 
conditionally  issued. 

COMAR  0&.13m.04l{5]  is  added  to 
require  that  if  the  Bureau  makes  a 
determination  that  the  applicant  any- 
one who  owns  or  controls  the  applicant, 
or  the  operator  specified  in  the 
application,  controls  or  has  controlled 
surface  coal  mining  and  reclamation 
operations  with  a  demonstrated  pattern 
of  willful  violations  of  such  nature  and 
duration,  and  with  resulting  irreparable 
damage  to  the  environment  as  to 
indicate  an  intent  not  to  comply  with  the 
provisions  of  the  regulatory  program,  no 
permit  be  issued.  The  applicant  or  the 
operator  is  afforded  an  opportunity  for 
an  adjudicatory  hearing  on  the 
determination  as  provided  in  Regulation 
.06. 

In  COMAR  08.13.09.04M(1)  subpart  (c) 
is  renamed  (d). 

COMAR  08.13.09.04M(l)(c)  is  added  to 
require  that  the  notice  of  intent  to  issue 
the  requested  permit  contain,  among 
other  things,  a  requirement  for  the 
applicant  to  update,  correct  or  indicate 
that  no  change  has  occurred  in  the 
information  previously  submitted  in  the 
application. 

Existing  COMAR  08.13.09.04M  (4) 
through  (7]  are  renumbered  COMAR 
08.13.09.04M  (5)  through  (8). 

COMAR  08.13.09.04M{3)  is  added  to 
require  that  prior  to  issuing  the  permit 
the  Bureau  shall  reconsider  its  decision 
to  approve  the  application  based  on  the 
review  required  by  section  L(2)  and  (3) 
of  this  regulation  in  tight  of  any  new 
information  submitted  under  subsection 
(l)(c)  of  this  section. 

COMAR  08.134)9.05D(9)  is  added  to 
require  that  within  30  days  after  a 
cessation  order  is  issued,  for  a  violation 
which  creates  an  imminent  danger  to  the 
health  or  safety  of  the  public  is  causing 
or  can  reasonably  be  expected  to  cause 
significant  imminent  environmental 
harm  to  land,  air  or  water  resources,  or 
for  failure  to  abate  a  violation  within  the 
time  limits  set  in  the  order,  for 
operations  conducted  under  the  permit 
except  where  a  stay  of  the  cessation 
order  is  granted  and  remains  in  effect 
the  permittee  shall  either  submit  to  the 
Bureau  the  following  information, 
current  to  the  date  the  cessation  order 
was  issued,  or  notify  the  Bureau  in 
writing  that  there  has  been  no  change 
since  the  immediately  preceding 
submittal  of  such  information: 

(a)  Any  new  information  needed  to 
correct  or  update  the  information 
previously  submitted  to  the  Bureau 
under  COMAR  Regulation  .021(4). 
including  the  date  of  departure  from  the 
position,  if  applicable;  or  (b)  if  not 
previously  submitted,  the  information 


required  from  a  permit  applicant  under 
COMAR  RegulaUon  .0^(4). 

COMAR  08.13.09.05E.  "Improvidendy 
Issued  Permits:  General  Procedures."  is 
added.  COMAR  08.13.09.05E(1]  requires 
the  Bureau  to  review  the  circumstances 
under  which  a  surface  coal  mining 
permit  was  issued  if  it  believes  it  to  be 
improvidently  issued.  The  Bureau  shall 
use  the  criteria  of  subsection  (2)  in  the 
review  and  if  the  permit  is  found  to  be 
improvidendy  issued,  it  shall  comply 
with  subsection  (3). 

COMAR  08.13.09.05E{2)  requires  that 
the  Bureau  find  a  surface  coal  mining 
and  reclamation  permit  improvidently 
issued  if: 

(a)  Under  the  violations  review 
criteria  of  the  regulatory  program  at  the 
time  the  permit  was  issued: 

(i)  The  Bureau  should  not  have  issued 
the  permit  because  of  an  unabated 
violation  or  a  delinquent  penalty  or  fee; 
or 

(ii)  The  permit  was  issued  on  the 
presumption  diat  a  notice  of  violation 
was  in  the  process  of  being  corrected  to 
the  satisfaction  of  the  agency  ivith 
jurisdiction  over  the  violation,  but  a 
cessation  order  subsequently  was 
issued;  and 

(b)  The  violation,  penalty  or  fee: 

(i)  Remains  unabated  or  delinquent 
and 

(ii)  It  is  not  the  subject  of  a  good  faith 
appeal,  or  of  an  abatement  plan  or 
payment  schedule  with  which  the 
permittee  or  other  person  responsible  is 
complying  to  the  satisfaction  of  the 
responsible  agency;  and 

(c)  Where  the  permittee  was  linked  to 
the  violation,  penalty  or  fee  through 
ownership  or  control,  under  the 
violations  review  criteria  of  the 
regulatory  program  at  the  time  the 
permit  was  issued: 

(i)  An  ownership  or  control  Unk 
between  the  permittee  and  the  person 
responsible  for  the  violation,  penalty  or 
fee  still  exists;  or 

(ii)  Where  the  link  was  severed  the 
permittee  continues  to  be  responsible 
for  the  violation,  penalty  or  fee. 

COMAR  0e.l3.09.05E(3)  requires  Aat 
if  the  Bureau  finds  that  a  permit  was 
improvidently  issued,  one  or  more  of  the 
following  remedial  measures  will  be 
used  by  the  Bureau: 

(a)  Implement  a  plan  for  abatement  of 
the  violation  or  schedule  for  payment  of 
the  penalty  or  fee; 

(b)  Impose  a  permit  condition 
requiring  that  in  a  reasonable  period  of 
time  the  permittee  or  other  person 
responsible  abate  the  violation  or  pay 
the  penalty  or  fee; 
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(c)  Suspend  the  permit  until  the 
violation  is  abated  or  the  penalty  or  fee 
is  paid:  or 

(d)  Rescind  the  permit  under  Section  F 
of  this  regulation. 

COMAR  08.13.09.05F.  "Improvidently 
Issued  Permits:  Rescission  F^tjcedures," 
is  added.  COMAR  0e.l3.09.05F(l) 
requires  that  if  the  Bureau,  under 
subsection  E(3)(d),  elects  to  rescind  an 
improvidently  issued  permit,  the  Bureau 
shall  serve  on  the  permittee  a  notice  of 
proposed  suspension  and  rescission 
which  includes  the  reasons  for  the 
finding  under  section  E(2)  and  states 
that: 

(a)  After  a  specified  period  of  time  not 
to  exceed  90  days,  the  permit 
automatically  will  become  suspended, 
and  not  to  exceed  90  days  thereafter 
rescinded  unless  the  permittee  submits 
proof  and  the  regulatory  authority  finds 
that 

(i)  The  Bureau  finding  was  erroneous; 

(ii)  The  permittee  or  other  person 
responsible  has  abated  the  violation  on 
which  the  finding  was  based  or  paid  the 
penalty  or  fee  to  the  satisfaction  of  the 
responsible  agency; 

(iii)  The  violation,  penalty  or  fee  is  the 
subject  of  a  good  faith  appeal,  or  of  an 
abatement  plan  or  payment  schedule 
with  which  the  permittee  or  other  person 
responsible  is  complying  to  the 
satisfaction  of  the  responsible  agency; 
or 

(iv]  Since  the  finding  was  made  the 
permittee  has  severed  any  ownership  or 
control  link  with  the  person  responsible 
for  the  does  not  continue  to  be 
responsible  for  the  violation,  penalty  or 
fee; 

(b)  After  suspension  or  rescission,  the 
permittee  shall  cease  all  surface  coal 
mining  and  reclamation  operations 
under  the  permit,  except  for  violation 
abatement  and  for  reclamation  and 
other  environmental  protection 
measures  as  required  by  the  Bureau:  and 

(c)  The  permittee  may  file  an  appeal 
for  administrative  review  of  the  notice 
in  accordance  with  COMAR  Regulation 

COMAR  06.13.00.400(10)  is  added  to 
require  that  within  60  days  after 
issuance  of  a  cessation  order  under 
subsection  (l](b),  (l)(c)  and  (2)  of  this 
section,  the  Biureau  notify  in  writing  any 
person  who  has  been  identified  under 
COMAR  Regulations  0SD(9],  021(4)  and 
021(5)  as  owning  or  controlling  the      * 
permittee,  that  the  cessation  order  was 
issued  and  that  the  person  has  been 
identified  as  an  owner  or  controller. 

HL  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(b),  OSM  is  now  seeking 
comments  on  whether  the  amendments 


proposed  by  Maryland  satisfy  the 
applicable  program  approval  criteria  of 
30  CFR  732.17.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Maryland  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking  and  include 
explanations  in  support  of  the 
commenter's  reconmiendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Charleston 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  further  information 
CONTACT"  by  4  p.m.  on  March  4, 1991.  If 
no  one  requests  an  opportimity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  80,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM  office 
listed  under  "AOORKSSCS"  by  contacting 
the  person  listed  under  "FOR  further 

INFORMATION  CONTACT."  All  SUch 

meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  under 
"ADDRCSSBS."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subiecto  in  30  CFR  Part  920 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 


Dated:  February  6, 1991. 
CariCCloM. 

Assistant  Director,  Eastern  Support  Center 
(PR  Doc  91-3693  Filed  2-14-91  8:45  am] 
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30  CFR  Part  935 

Ohio  Pennancnt  Regulatory  Program; 
Revision  of  Admlnlstrativa  Rules  and 
the  Ohio  Revised  Code 

AQENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  of 
public  comment  period. 

summary:  OSM  is  reopening  the  public 
comment  period  on  Revised  Program 
Amendment  No.  41  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program]  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  This  amendment  concerns 
ownership  and  control  of  mining 
operations,  the  identification  and 
rescission  of  improvidently  issued 
mining  permits,  enforcement  of  notices 
and  orders,  and  public  inspection  of 
permit  applications. 

OSM  announced  its  receipt  of  the 
initial  version  of  the  proposed 
amendment  in  the  Feideral  Register  on 
July  13, 1990  (55  FR  28779).  In  that 
proposed  rule  notice,  OSM  inadvertently 
omitted  specific  discussion  of  three  of 
the  proposed  changes  to  the  Ohio 
program.  This  proposed  rule  notice  is 
intended  to  identify  those  three 
proposed  changes  and  to  provide  an 
opportunity  for  public  comment  on  those 
changes. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection 
and  the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  three  proposed 
changes  to  the  Ohio  program. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p  jn.  on  March  4. 
1991  to  ensure  consideration  in  the 
rulemaking  process.  If  requested,  a 
public  hearing  on  the  amendment  will 
be  held  at  9  a.m.  on  February  25«  1991. 
Requests  to  present  oral  testimony  at 
the  hearing  must  be  received  on  or 
before  4  p.m.  on  February  22, 1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  ).  Seibel,  Director,  Columbus 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written '. 
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comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments  ' 
by  contacting  OSM's  Columbus  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Columbus  Field 
Office,  2242  South  Hamilton  Road, 
room  202,  Columbus,  Ohio  43232, 
Telephone:  (614)  866-0578. 
Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation,  1855 
Fountain  Square  Court  Building  H, 
Columbus,  Ohio  43224,  Telephone: 
(614)  265-6675. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  J.  Seibel,  Director, 
Columbus  Field  Office,  (614)  866-057& 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11, 935.12, 935.15,  and  935.16. 

II.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  May  11, 1989 
(Administrative  Record  No.  OH-1332), 
the  Director  of  OSM  notified  the  Ohio 
Department  of  Natiu-al  Resources, 
Division  of  Reclamation  (Ohio)  that 
OSM  had  recently  promulgated  three 
new  Federal  rules.  These  new  Federal 
rules  define  ownership  and  control, 
specify  the  effect  of  ownership  and 
control  information  on  the  issuance  of 
permits  and  the  reporting  of  violations, 
and  provide  criteria  and  procedures  for 
the  identification  and  rescission  of 
improvidently  issued  mining  permits. 
The  Director  required  that  Ohio  modify 
its  regulatory  program  to  remain 
consistent  wiUi  the  new  Federal 
requirements. 

By  letter  dated  June  25, 1990 
(Administrative  Record  No.  OH-1333). 
Ohio  submitted  proposed  Program 
Amendment  No.  41  which  was  intended 
to  satisfy  the  requirements  in  the 
Director's  letter  of  May  11, 1989.  OSM 
aimounced  receipt  of  the  proposed 
amendment  in  the  July  13, 1990  Federal 


Register  (55  FR  28779),  and,  in  the  same 
notice,  opened  the  public  comment 
period  and  provided  opportunity  for  a 
public  hearing  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  ended  on  August  13, 
1990.  The  public  hearing  scheduled  for 
August  7, 1990  was  not  held  because  no 
one  requested  an  opportunity  to  testify. 
On  October  11, 199a  OSM  sent  its 
comments  to  Ohio  on  the  proposed 
amendment  (Administrative  Record  No. 
OH-1382).  In  response  to  OSM's  letter, 
Ohio  submitted  Revised  Program 
Amendment  No.  41  on  November  15, 
1990  (Administrative  Record  No.  OH- 
1411). 

In  the  proposed  rule  notice  of  July  13, 
1990.  concerning  Program  Amendment 
No.  41  (55  FR  28779),  OSM  inadvertently 
omitted  specific  discussion  of  three  of 
the  changes  to  the  Ohio  Program 
proposed  in  Program  Amendment  No. 
41.  This  proposed  rule  notice  is  intended 
to  identify  those  three  proposed  changes 
and  to  provide  an  opportunity  for  public 
comment  on  those  dianges.  Revised 
Program  Amendment  No.  41  did  not 
alter  the  three  changes  proposed  in  the 
initial  amendment  which  are  the  subject 
of  this  proposed  rule  notice. 

The  three  changes  initially  proposed 
in  Program  Amendment  Na  41  and 
omitted  bom  OSM's  proposed  rule 
notice  are'briefly  discussed  below: 

1.  O AC  Section  1501:13-5-01  paragraph 
(E)(8) 

Ohio  is  revising  this  paragraph  to 
delete  the  requirement  that  for  approval 
of  permit  applications,  appUcants  must 
submit  proof  that  all  reclamation  fees 
required  under  Chapter  1513.  of  the  Ohio 
Revised  Code  (ORC)  and  under  section 
1501.  of  the  OUo  Administrative  Code 
(OAC)  have  been  paid  for  coal  produced 
fit}m  previous  and  existing  mining 
operations. 

Z  OAC  Section  1501:13-5-01  paragraph 
(F) 

Ohio  is  adding  this  new  paragraph  to 
provide  that  after  a  mining  appUcation  is 
approved,  but  before  the  permit  is 
issued,  the  Chief  of  the  Ohio  Department 
of  Natural  Resources,  Division  of 
Reclamation,  shall  reconsider  his/her 
decision  to  approve  the  application  in 
light  of  any  new  information  submitted 
by  the  applicant  under  OAC  section 
1501:13-4-03(B](ll)  and  (C)(5).  This 
information  concerns  the  identity  and 
violation  history  of  the  applicant  and 
any  persons  who  own  or  control  the 
applicant 


3.  OAC  Section  1501:13-5-01  paragraph 
(W(5) 

Ohio  is  revising  this  paragraph  to 
delete  the  requirement  that  mining 
permits  shall  contain  a  provision 
requiring  that  applicants  shall  pay  all 
reclamation  fees  required  under  ORC 
chapter  1513.  and  under  OAC  section 
1501.  for  coal  produced  under  the  permit 

m.  Public  Conunent  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h],  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  conunents  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Columbus  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

List  of  SubjecU  in  30  CFR  Part  935 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  January  3a  1991. 
David  G.  Simpson. 

Acting  Assistant  Director,  Eastern  Support 
Center. 
[FR  Doc.  91-3891  Filed  2-14-91;  8:45  am] 
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30  CFR  Part  948 

West  Virginia  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule;  reopening  and 

extension  of  public  comment  period  on 

proposed  amendment. 

summary:  OSM  is  announcing  the 
receipt  of  revisions  to  a  previously 
proposed  amendment  to  the  West 
Virginia  permanent  regulatory  program 
(hereinafter  referred  to  as  the  West 
Virginia  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  In  accordance  with  30 
CFR  732.17(h].  OSM  is  reopening  the 
comment  period  to  allow  the  public 
sufficient  time  to  consider  and  comment 


/  Vol.  S6.  No.  32  /  FHday.  FebniAry  15.  1901  /  Propoaed  Rates 


on  modificatioin  (Adminiatrative 
Record  No.  WV  657)  submitted  by  West 
Virginia  on  December  17, 1990,  to  an 
amendment  which  was  initiaUy 
submitted  by  the  State  on  June  29, 1990. 
The  revised  amendment  is  in  response 
to  OSKTs  issue  letters  of  October  11. 
cmd  November  16, 1990,  and  is  intended 
to  make  the  requirements  of  West 
Virginia's  program  no  less  effective  than 
the  Federal  program.  The  revised 
amendment  contains  modifications 
relating  to  de&ntiona,  sediment  control 
structures,  completion  of  reclamation, 
multiple-seam  mining,  excess  spoil  fills, 
underdrains  and  coal  refuse  disposal. 
This  notice  sets  forth  the  times  and 
locations  that  the  West  Virginia 
program  and  the  revised  proposed 
amendment  to  that  program  are 
available  for  pubUc  inspection  and  tiie 
public  comment  period  during  which 
interested  persons  may  submit 
additional  written  comments  on  the 
revised  proposed  amendment 
DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  March  4. 
1991. 


:  Written  comments  should 
be  mailed  or  hand  delivered  to  the 
Onice  of  Surface  Mining  Reclamation 
and  Enforcement.  Charleston  Field 
Office,  Attention:  West  Virginia 
Administrative  Record,  603  Morris 
Street.  Charleston.  West  Virginia  25301. 

Copies  of  the  revised  proposed 
amendment  (Admim'strative  Record  No. 
WV  857).  the  initial  amendment,  tfie 
West  Virginia  program,  and  the 
administrative  record  on  tfa«  West 
Viiginia  program  arc  available  for 
public  review  and  copying  at  the  OSM 
office  and  the  office  of  the  State 
regulatory  authority  listed  below, 
Monday  through  Friday,  9  a.m.  to  4  p.m., 
excluding  holidays. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Charleston  Field 
Office,  603  Morris  Street  Charleston, 
West  Virginia  25301,  Telephone  (304) 
347-7158. 
West  Virginia  Department  of  Commerce. 
Labor  and  Environmental  Resources. 
Division  of  Energy,  1615  Washington 
Street  East  Charleston.  West  Virginia 
25311.  Telephone:  (304)  346-3500. 
In  addition,  copies  of  the  revised 
proposed  amendinent  are  available  for 
public  mspection  during  regular 
businesa  hours  at  the  following 
locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Morgantown  Area 
Office,  75  High  Street,  room  229, 
Morgantown.  West  Virginia  28505. 
Telf^pbone:  (304)  291-<«KM. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Becklcy  Area 


Office,  101  Harper  Park  Drive, 
Beckley,  West  Virginia  25801. 
Telephone:  (304)  255-5265. 

Bach  requester  may  receive  one  free 
copy  of  the  revised  propowd 
amendment  by  contacting  the  OSM 
Charleston  Field  Office. 

TOR  RmrHKR  MTOflMATfON  CONTACT: 
Mr.  James  C.  Blankenship,  Jr.,  Director, 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  603  Morris  Street 
Charieston.  West  Virginia  2S301. 
Telephone  (304)  347-715a 

SUPfLEMENTARV  INFOWMATIOW: 

I.  Background  on  the  West  Virginia 
Program 

On  January  21, 1961.  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  program.  Informatioo 
concerning  the  general  backgroond  of 
the  West  Virginia  p>rogram  submission, 
as  well  as  the  Secretary's  findings,  the 
dispositicHi  of  comments  and  a  detailed 
explanation  of  the  initial  conditions  of 
the  approval  of  the  West  Virginia 
program  can  be  found  in  the  January  21. 
1981.  Federal  Res^ter  (46  FR  5915-5956). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  previous 
program  amendments  are  codified  at  30 
CFR  946.10.  948.12.  946.13,  948.15.  and 
948.16. 

n.  DisciMskm  of  Proposed  Amendment 

On  May  23. 199a  the  Secretary  of  the 
Interior  announced  in  the  Federal 
Register  his  decision  to  approve,  with 
certain  exceptions,  West  Virginia'* 
Surface  Mining  Reclamation  Regulations 
(title  38,  Series  2)  as  submitted  on  April 
26, 1969,  and  revised  on  Deconber  19, 
1969,  and  February  7. 1990  (55  FR  21304- 
Z1340).  The  notice  w^ch  summarizes  the 
ccnnments  received  on  the  State's 
revised  regulations  and  the  Secretary's 
disposition  of  those  comments  was 
published  in  the  Federal  Register  on 
June  12, 1990  (55  FR  23703-23728). 

As  explained  in  the  May  23, 1990, 
Federal  Register  notice,  the  Secretary 
found  thirty-six  provisions  in  West 
Virginia's  revised  regulatkms  to  be  less 
effective  than  the  corresponding  Federal 
requirements.  Because  seven  of  those 
provisions  could  cause  immediate 
environmental  and  enforcement 
problems,  the  Secretary  required  the 
State  to  submit  amendments  to  those 
provisions  by  June  29, 1990.  The 
remaining  twenty-nine  required 
amendments  are  to  be  submitted  by 
April  30, 1991.  In  addition,  the  Secretary 
did  not  approve  twelve  specific 
provisions  in  the  State's  revised 
regulations.  Because  of  that  action,  none 


of  die  disapproved  provisions  are 
enforceable  by  the  State. 

On  June  21. 1990.  OStA  provided  the 
State  copies  of  the  May  23  and  June  12. 
1990.  Fadecal  Register  notices 
(Administrative  Record  No.  WV  844).  In 
addition  to  submitting  the  seven 
required  amendments  by  June  29. 1990, 
OSM  advised  the  West  Virginia  Division 
of  Energy  that  approximately  fifteen . 
modifications  had  been  made  to  its 
regulations  by  the  West  Vir^nia 
Legislature  subsequent  to  its  February  7, 
1990,  submission  which  would  also  have 
to  be  submitted  to  OSM  for  approvaL 

On  June  29, 199a  pursuant  to  30  CFR 
948.16,  the  West  Virginia  Division  of 
Energy  submitted  revisions  to  its 
Surface  Mining  Reclamation  Regulations 
to  satisfy  seven  of  the  thirty-six 
inconsistencies  identified  in  its 
regulations  on  May  23, 1990 
(Administrative  Record  No.  WV  845); 
The  revisions  pertained  to  the  State's 
definitions  of  downslope,  embankment 
impoundment  and  prospecting;  the 
design,  construction,  maintenance, 
abandonment  certification  and 
inspection  of  bench  control  systems  and 
complete^  incised  sediment  control 
structures;  the  removal  of  organic 
material  from  the  critical  foimdation 
areas  of  excess  spoil  disposal  fills;  and 
the  construction  of  diversion  channels  to 
divert  run-off  from  areas  adjacent  to  and 
above  both  valley  fills  ccmstructed  with 
rock  core  chinmey  drains  and  durable 
rock  fills. 

The  Division  of  Energy  also  submitted 
modifications  to  its  regulations  relating 
to  applicant  violation  information,  the 
removal  of  abandoned  coal  refase 
disposal  piles,  geologic  information, 
transfer  assignment  or  sale  of  permit 
rights,  incidental  Ixmndary  revisions. 
permit  findings  and  conditions,  the  final 
planting  r^Kirt  bond  forfeiture  sites,  the 
application  for  small  operator 
assistance,  and  inspection  frequencies. 
These  sixteen  modificati<His  were  made 
by  the  West  Virginia  Legislature 
subsequent  to  the  Division  of  Energy's 
Felmiary  7, 199a  program  amendment 
submission  that  was  partially  approved 
on  May  23, 1990. 

In  addition  to  the  required 
amendments  and  the  l^islative 
modifications,  the  Division  of  Energy 
revised  its  regulations  to  correct  a 
number  of  clerical  or  editorial  errors 
concerning  the  definition  of  bench 
control  system,  maps,  the  removal  of 
abandoned  coal  refuse  disposal  piles, 
sediment  ccmtrol  structures,  blasting. 
liability  insurance,  pro^tecting.  inactive 
status,  durable  rock  fills,  remining  and 
coal  refuse  di^MwaL  The  Division  of 
Energy  also  submitted  rationale  to 
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support  alternative  proposals  relating  to 
spoil  disposal  involving  multiple  seam 
inining  operations  hi  steep  slope  areas 
and  the  construction  of  diversion 
channels  across  excess  spoil  disposal 
fills. 

On  August  7. 1990,  OSM  published  a 
notice  in  the  Federal  Register  soliciting 
public  comments  on  the  State's 
proposed  amendment  of  June  29, 1990,  to 
determine  whether  the  modifications 
were  no  less  effective  than  the  Federal 
regulations  and  no  less  stringent  than 
SMCRA  (55  FR  32102-32103).  The  pubhc 
comment  period  closed  on  September  6, 
1990  (Administrative  Record  No.  WV 
650).  The  public  hearing  scheduled  for 
August  27, 1990,  was  not  held  because 
no  one  requested  an  opportunity  to 
testify. 

By  letter  dated  October  11, 1990,  OSM 
notified  the  State  that  certain  proposed 
revisions  contained  in  its  June  29, 1990, 
submission  were  found  to  be  less 
effective  than  the  Federal  requirements 
(Administrative  Record  No.  WV  854).  At 
the  State's  request  OSM  delayed  final 
rulemaking  on  its  June  29, 1990, 
amendment  to  allow  West  Virginia  an 
opportunity  to  submit  revised 
modifications. 

On  November  16, 1990,  OSM  provided 
the  State  comments  concerning  its 
proposed  steep  slope,  multiple-seam 
mining  requirements  (Administrative 
Record  No.  WV  654A).  This  letter  was  a 
follow-up  to  OSM's  initial  issue  letter  of 
October  11, 1990,  and  contained 
recommendations  which,  if  adopted, 
would  make  the  proposed  State  rules  no 
less  effective  than  the  Federal 
requirements. 

By  letter  dated  November  30. 199a  the 
Division  of  Energy  acknowledged 
receipt  of  OSM's  issue  letters  of  October 
11,  and  November  la  1990,  and 
requested  that  a  meeting  by  scheduled 
for  December  Q,  1990,  to  discuss  OSM 
concerns  (Administrative  Record  No. 
WV  856).  As  requested,  a  meeting  was 
held  on  December  6, 1990.  The  primary 
topic  of  discussion  was  OSM's  issue 
letter  of  November  16, 1990,  relating  to 
multiple-seam  mining. 

By  letter  dated  December  17, 1990, 
West  Virginia  submitted  revisions  to  its 
initial  program  amendment  of  June  29, 
1990  (Administrative  Record  No.  WV 
657).  In  addition,  the  State  advised  OSM 
that  the  proposed  rules  were  being 
subir  tied  to  the  West  Virginia 
Legislature  for  approval  as  final  rules, 
and.  given  the  late  date,  promulgation  of 
the  proposed  modifications  as 
emergency  regulations  would  be 
problematic  resulting  in  confusion  and 
possible  complication  of  the  legislative 
rulemaking  process.  The  revised 
proposed  amendment  contains 


modifications  concerning  the  definition 
of  bench  control  systems,  down  slope 
and  prospecting;  the  design, 
construction,  certification,  inspection 
and  abandonment  of  sediment  control 
structures  and  permanent 
impotmdments;  the  completion  of 
reclamation;  the  gravity  transport  of 
spoil  on  steep  slope  multiple-seam 
mining  operations;  the  construction  of 
diversion  channels  to  divert  nm-off  from 
areas  above  and  adjacent  to  both  valley 
fills  constructed  with  rock  core  chimney 
drains  and  durable  rock  fills;  the 
construction  of  under  drains  in  durable 
rock  fills;  the  construction  and 
maintenance  of  coal  refuse  disposal 
sites;  and  the  slope  design  requirements 
for  coal  refuse  disposal  sites. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  reopening  the 
comment  period  on  West  Virginia's 
revised  program  amendment  to  provide 
the  public  an  opportunity  to  reconsider 
the  adequacy  of  the  revisions. 
Specifically.  OSM  is  seeking  comments 
on  the  revisions  to  the  State's  Surface 
Mining  Reclamation  Regulations,  title 
38.  Series  2.  that  were  submitted  on 
December  17, 1990  (Administrative 
Record  No.  WV  857).  OSM  is  seeking 
comments  on  whether  the  revised 
proposed  amendment  satisfies  the 
appUcable  program  approval  criteria  of 
30  CFR  732.15.  If  approved,  the 
amendment  will  become  part  of  the 
West  Virginia  permanent  regulatory 
program. 

Written  Comments 

Written  conunents  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  OSM 
Charleston  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  948 

Coal  mining,  Intergovernmental 
relations,  Surface  mining,  Underground 
mining. 

Dated:  February  5, 1991. 
CariCOoM, 

Assistant  Director,  Eastern  Support  Center. 
[FR  Doc.  91-3692  Filed  2-14-«l;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  61 

[FRL-3905-6] 

National  Emission  Standards  f of 
Hazardous  Air  PoUutsnts 

AOENCV:  Environmental  Protection 

Agency. 

action:  Notice  of  proposed  rule. 

summary:  Today  EPA  proposes  to  stay 
the  effectiveness  of  subpart  I  of  40  CFR 
part  61,  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Radionuclide  Emissions  (54  FR  51654. 
December  15, 1989)  as  applied  to  NRC- 
licensed  facilities  other  than  nuclear 
power  reactors.  In  a  future  related 
action,  EPA  intends  to  propose  to 
rescind  subpart  I  as  it  is  applied  to 
nuclar  power  reactors  and  to  stay 
subpart  I  for  those  facilities  during  the 
pendency  of  that  rulemaking.  These 
actions  would  supplant  for  such 
facilities  the  stay  originally  granted  by 
the  Administrator  pursuant  to  Clean  Air 
Act  section  307(d)(7)(B),  42  U.S.C 
7607(d)(7)(B).  and  subsequently 
extended  on  March  15, 1990  (55  FR 
10455.  March  21. 1990),  July  122, 1990  (55 
FR  29205,  July  18, 1990).  and  September 

10. 1990.  (55  FR  38057.  September  17, 
1990). 

DATES:  EPA  proposes  to  stay  the 
effectiveness  of  subpart  I  of  40  CFR  part 
61  for  all  NRC-hcensed  facilities  except 
for  nuclear  power  reactors  from  March 
9, 1991  until  November  15, 1992,  or  until 
such  earlier  date  that  EPA  is  prepared  to 
make  an  initial  determination  under 
Clean  Air  Act  section  112(d)(9)  and 
conclude  its  reconsideration  under 
section  307(d)(7)(B).  Comments 
concerning  the  proposed  stay  must  be 
received  by  EPA  on  or  before  February 

22. 1991.  A  hearing  concerning  the 
proposal  will  be  held  in  Washington,  DC 
on  February  25, 1991  if  a  request  for 
such  a  hearing  is  received  by  February 
21, 1991.  For  the  location  of  the  hearing, 
please  contact  Al  Colli  at  (703)  306-8787. 
ADDRESSES:  Comments  should  be 
submitted  (in  duplicate  if  possible)  to: 
Central  Docket  Section  LE-131, 
Enviromental  Protection  Agency,  Attn: 
Docket  No.  A-79-11,  Washington,  DC 
20460.  Requests  to  participate  in  the 
hearing  should  be  made  in  writing  to  the 
Director,  Criteria  and  Standards 
Division,  ANR-460W,  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington,  DC  20460.  Comments  and 
requests  to  participate  in  the  hearing 
may  also  be  faxed  to  the  EPA  at  (703| 
308-6763. 
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row  nNrmm  mfonmation  contact: 

Al  Colli.  Environmental  Standards 
Branch,  Criteria  and  Standards  Division 
(ANR-460W],  Office  of  Radiation 
Programs,  Environmental  Protection 
Agency,  Washington,  DC  20160.  (703) 
308-e787. 


A.  BsckgiouHu 

On  October  31, 1989.  EPA 
promulgated  nnder  section  112  of  (he 
Clean  Air  Act.  42  U.SC  7412.  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPs)  controlling 
radionuclide  emissions  to  the  ambient 
air  firom  several  source  categories, 
including  emissions  ftxaa  Licensees  of 
the  Nuclear  Regulatory  Commission 
(NRC)  and  Non-DOE  Federal  Facilities 
(subpart  1. 40  CFR  pail  61).  This  rule  was 
published  in  the  Federal  Registar  on 
December  15. 1988  (54  FR  51654).  At  the 
same  time  as  the  rule  was  pronuilgated. 
EPA  granted  reconsideration  of  subpart 
I  based  on  information  received  late  in 
the  rulemaking  on  the  subject  of 
duplicative  regulation  by  NRC  and  EPA 
and  on  potenUal  negative  effects  of  the 
standard  on  nuclear  medicine.  EPA 
established  a  comment  period  to  receive 
further  information  on  these  subjects, 
and  also  granted  a  90-day  stay  on 
subpart  I  as  permitted  by  Qean  Air  Act 
section  307(d)(7)(B).  42  U.S.C. 
7807(d)(7)(B).  That  stay  expired  on 
March  15. 1900. 

EPA  subsequently  extended  the  stay 
of  the  effective  date  of  subpart  I  on 
several  occasions,  pursuant  to  the 
authority  provided  by  section  10(d]  of 
the     hninistrative  Procedure  Act 
(APA.  5  U.S.C  705,  and  section  301(a) 
of  the  Clean  Air  Act.  42  U.S.C  7601(a}. 
(55  FR  10455,  March  Zt  1990;  55  FR 
29205,  luly  18, 1990;  and  55  FR  38057. 
September  17, 1990).  The  most  recent  of 
these  stays  will  expire  on  March  9. 1991. 

B.  Prapoeed  Stay 

EPA  today  proposes  to  stay  the 
efliectiveness  of  subpart  1  of  40  CFR  part 
61  for  aO  NRC-lciensed  facilities  except 
nuclear  power  reactors.  This  stay  also 
will  not  apply  to  fsciUties  not  licensed 
by  the  NRC  or  an  agreement  state.  This 
partial  stay  of  subpart  I  is  necessary  in 
order  to  provide  the  Agency  time  to 
collect  the  additional  information 
required  to  make  an  initial 
determination  porsaant  to  a  new 
provision  added  to  section  112  by  the 
1990  amendments  to  the  Gean  Air  Act. 
New  section  112(d)(9)  provides. 

No  ttaodard  Cor  radiomidide  emiuions 


from  any  category  or  tubcategory  of  bciliUes 
licensed  by  the  Nuclear  Regulatory 
Commission  (or  an  Agreement  State)  is 
reqired  to  be  promulgated  nnder  this  section 
if  the  Administnitor  detnnines,  by  rule,  and 
aftsr  conndtatiao  with  the  Nuclear 
Regulatory  Commiasioa  that  the  regulatory 
program  established  by  the  Nuclear 
Regulatory  Commission  pursuant  to  the 
Atomic  Energy  Act  for  such  category  or 
»ut>categoiy  provides  an  ample  ma^n  of 
safety  to  protect  the  public  health. 

For  certain  categories  of  NRC-licensed 
facilities,  EPA  is  concerned  that  the 
informatioa  presently  available  to  EPA 
may  not  be  adequate  to  enable  the 
Agency  to  determine  whether  or  not  the 
regulatory  program  established  by  NRC 
is  sufficient  to  provide  "an  ample  margin 
of  safety  to  protect  the  public  health."  as 
that  term  is  used  in  section  112  of  the 
Clean  Air  Act. 

At  the  time  that  EPA  issued  its  most 
recent  stay  of  subpart  L  EPA  anticipated 
that  a  review  of  the  comments  received 
during  the  comment  period  for 
reconsideration  would  yield  sufHcient 
emissions  information  to  enable  the 
Agency  to  determine  those  NRC- 
licensed  facilities  (if  any)  for  which 
additional  regulation  imder  subpart  I  is 
necessary  to  provide  an  ample  margin  of 
safety.  However,  after  reviewing  the 
Information  received  during  the 
comment  period  for  reconsideration. 
EPA  has  concluded  that  there  still 
remains  a  gap  in  information  concerning 
certain  types  of  NRC-licensed  facilities. 
EPA  has  also  concluded  that  it  is 
unlikely  that  the  required  information 
can  be  obtained  solely  by  soliciting 
further  comments  from  the  affected 
facihties. 

In  addition  to  consultation  with  the 
NRC  EPA  now  believes  that  it  is 
essential  to  specifically  require 
submission  of  additional  information 
from  a  representative  subset  of  affected 
facilities  pursuant  to  section  114  of  the 
Clean  Air  Act  Due  to  the  time  required 
for  individual  facilities  to  compile  and 
submit  the  required  information  and  for 
EPA  to  collate  and  analyze  the  data, 
EPA  anticipates  that  it  could  take  until 
November  1992  before  EPA  has 
sufficient  information  to  make  a 
determination  for  these  facilities.  EPA  is 
therefore  proposing  to  stay  the 
effectiveness  of  subpart  I  for  NRC- 
licensed  facihties  other  than  nuclear 
power  reactors  until  November  15, 1992, 
or  until  such  earlier  date  that  EPA  is 
prepared  to  make  an  initial 
determination  under  Qean  Air  Act 
section  112(d)(9]  and  conclude  its 
reconsideration  under  section 
307(d)(7)(B).  If  EPA  determines  that  the 
NRC  regulatory  program  for  a  particular 


type  of  facility  affords  an  ample  margin 
of  safety  under  section  112  of  the  Clean 
Air  Act.  EPA  will  conclude  its 
reconsideration  and  propose  to  rescind 
subpart  I  as  it  appUes  to  that  type  of 
facility.  U  EPA  determines  that  retention 
of  subpart  I  is  reqtured  to  afford  an 
ample  margin  of  safety  for  a  particular 
type  of  NRC-licensee,  EPA  will  conclude 
the  reconsideration  by  dissolving  the 
stay  and  permitting  the  standard  to  take 
effect  as  it  applies  to  that  type  of 
facility. 

EPA  notes  that  section  112(q)(4)  of  the 
Qean  Air  Act  Amendments  also  stays 
the  applicability  of  subpart  I  as  applied 
to  facilities  engaged  in  medical  research 
or  treatment.  This  Congressionally 
mandated  stay  will  expire  in  November 
1992.  or  at  such  time  that  the 
Administrator  makes  a  determination 
pursuant  to  a  rulemaking  under  section 
112(d)(9). 

EPA  invites  comments  concerning  the 
proposed  stay  of  the  effectiveness  of 
subpart  I,  and  specifically  seeks 
comment  on  the  issue  of  whether  or  not 
EPA  has  sufficient  substantive 
information  to  make  the  determination 
concerning  NRC-licensed  facilities 
contemplated  by  section  112(d)(9). 

C  FadBties  Not  AffectMl  By  the 
Proposed  Stay 

1.  Nuclear  Power  Reacton 

EPA  has  received  stifficient 
information  concerning  the  health  risks 
from  nuclear  power  reactors  and  NRCs 
regulatory  program  which  controls  those 
risks  to  make  an  initial  determination 
under  section  112(d)(9).  For  this  category 
of  NRC-licensed  facilities,  EPA  intends 
to  conclude  its  reconsideration  and  to 
issue  a  proposal  to  rescind  subpart  I  as 
it  applies  to  such  facilities.  EPA  will  also 
stay  the  effectiveness  of  subpart  I  for 
nuclear  power  reactors  during  the 
pendency  of  the  rulemaking  process. 

2.  Non-DOE  Federal  Facilities 

EPA's  reconsideration  of  subpart  I 
covered  all  categories  of  facilities 
subject  to  the  standard,  including 
Federal  facilities  not  licensed  by  NRC 
and  not  operated  by  DOE  ("non-DOE 
Federal  facilities").  EPA  granted 
reconsideration  on  the  limited  issues  of 
duplication  of  effort  by  EPA  and  NRC 
and  potential  negative  impacts  of  the 
standard  on  the  medical  commuxuty. 
EPA  has  concluded  that  these  factors  do 
not  apply  to  Federal  facilities  not 
licensed  by  NRC  Therefore,  the 
determination  concerning  the  adequacy 
of  the  NRC  regulatory  program 
contemplated  by  the  new  language  in 
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section  112(d)(9)  cannot  apply  to  such 
facilities.  Accordingly,  the  additional 
stay  of  the  effectiveness  of  subpart  I 
which  EPA  is  today  proposing  will  not 
apply  to  non-DOE  federal  facilities  that 
are  not  licensed  by  NRC.  Effective 
March  9. 1991.  subpart  I  of  40  CFR  part 
61  will  go  into  effect  as  applied  to 
Federal  facilities  not  licensed  by  NRC 
and  not  operated  by  DOE 

0.  Miscellaneous 

1.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  proposed  rule.  As 
previously  discussed,  the  Agency 
intends  to  issue  section  114  letters  to  a 
representative  sample  of  facilities  and 
the  appropriate  documents  will  at  that 
time  be  submitted  to  OMB. 

2.  Executive  Order  12201 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  this  regulation 
is  a  "major  rule"  and  therefore  subject 
to  certain  requirements  of  the  Order. 
The  EPA  has  determined  that  issuing  a 
stay  for  Subpart  I  will  result  in  none  of 
the  adverse  economic  effects  set  forth  in 
section  I  of  the  Order  as  grounds  for 
finding  a  regulation  to  be  a  "major  rule." 
This  regulation  is  not  major  because  the 
nationwide  compliance  costs  do  not 
meet  the  $100  million  threshold,  the 
regulation  does  not  significandy 
increase  prices  or  production  costs,  and 
the  regulation  does  not  cause  significant 
adverse  effects  on  domestic  competition, 
employment,  investment,  productivity, 
innovation  or  competition  in  foreign 
markets. 

The  Agency  has  not  conducted  a 
Regulatory  Inipact  Analysis  (lUA)  of  this 
proposed  regulation  because  this  action 
does  not  constitute  a  major  rule. 

3.  Regulatory  Flexibility  Analysis 

Section  603  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  requires 
EPA  to  prepare  and  make  available  for 
comment  an  "initial  regulatory 
flexibility  analysis"  which  describes  the 
effect  of  the  proposed  rule  on  small 
business  entities.  However,  section 
604(b)  of  the  Act  provides  that  an 
analysis  not  be  required  when  the  head 
of  an  Agency  certifies  that  the  rule  will 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  

This  proposed  rule  to  stay  40  CFR  part 
61  subpart  I.  if  promulgated,  will  have 
the  effect  of  easing  the  burdens 
associated  with  the  provisions  of 
subpart  I  and  for  those  reasons,  I  certify 
that  this  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


Dated:  February  12, 1991. 
William  K.  Railly, 
Administrator. 
(FR  Doc.  91-37S2  Filed  2r-\4-91: 6:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Federal  Insurance  Administration 

44CFRPart67 

[Docket  Na  FEMA-7006] 

Proposed  Flood  Elevation 
Deterndnations 

agency:  Federal  Emergency 
Management  Agency. 

ACnON:  Proposed  rule;  correction. 

summary:  This  document  corrects  a 
notice  of  proposed  determinations  of 
base  (100-year)  flood  elevations 
previously  published  at  55  FR  48641  on 
November  21, 1990.  This  correction 
notice  provides  a  more  accurate 
representation  of  the  Flood  Insurance 
Study  and  Flood  Insurance  Rate  Map  for 
the  Unincorporated  Areas  of  Kingfisher 
County,  Oklahoma. 

FOR  niRTHER  INFORMATION  CONTACT: 

William  R.  Locke,  Acting  Chief,  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2754. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (lOO-year)  flood  devations  for 
selected  locations  in  the  Unincorporated 
Areas  of  Kingfisher  County,  Oklahoma, 
pi;eviously  published  at  55  FR  48646  on 
November  21, 1990,  in  accordance  with 
section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234), 
87  Stat.  980,  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (tide  Xm  of  the  Housing  and  Urban 
Development  Act  of  1968  (Pub.  L  90- 
448)).  42  U.S.C.  4001-4128,  and  44  CFR 
Part  67. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insiu-ance,  Floodplains. 

On  page  48646,  in  the  November  21, 
1990  issue  of  Federal  Register,  the  entry 
for  Cimarron  River  under  Kingfisher 
County  (Unincorporated  Areas)  in 
Oklahoma,  is  corrected  to  read  as 
follows: 


fOapSi 
in  feel 
above 

Source  of  floodinQ  and  location 

ground. 

- 

lonin 
feel 

(NQVOI 

Cimarron  River 

Approximately  1,750  feet  down- 
stream ol  U.S.  Route  SI 

•1.024 

Approximately  17  miles  upstream  of 
confluence  of  Turkey  Creek  at  low 
flow 

•1.037 

Issued:  February  7, 1991.  *■ 

CM.  "Bud"  Schauerte. 
A  dministrator  Federal  Insurance 
Administration. 

[FR  Doc.  91-3612  Filed  2-14-01;  S:4S  am] 
MLUNG  cooc  eria-os-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WUdHfe  Service 
50  CFR  Part  17 

RIN  1018-ABS2 

Endangered  and  Threatened  WNdHfe 
and  Plants;  Proposed  Endangered 
Status  for  the  Plant  Xyrls 
tennessssnsli  (Tennessee  Yellow- 
Eyed  Grass) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  rule. 

summary:  The  Service  proposes  to  Ust  a 
plant,  Xyris  tennesseensis  (Tennessee 
yellow-eyed  grass),  as  an  endangered     • 
species  under  the  authority  contained  in 
the  Endangered  Species  Act  (Act)  of 
1973,  as  amended.  Xyris  tennesseensis 
is  currently  believed  extant  at  only 
seven  sites — five  in  Tennessee  and  one 
each  in  Alabama  and  Georgia.  All  sites 
occupy  less  than  an  acre  in  area.  Three 
populations  have  been  lost  and  four  of 
the  remaining  populations  have  delined 
in  recent  years  from  habitat 
modification  associated  with 
agricultural  and  silvicultural  uses,  road 
construction/maintenance,  over- 
collecting  and  succession.  This  proposed 
rule,  if  made  final,  will  extend  the  Act's 
protection  to  Xyris  tennesseensis.  The 
Service  seeks  data  and  comments  from 
the  public  on  this  proposed  rule. 
dates:  Comments  from  all  interested 
parties  must  be  received  by  April  16, 
1991.  Public  hearing  requests  must  be 
received  by  April  1, 1991. 
addresses:  Comments  and  materials 
concerning  the  proposal  should  be  sent 
to  the  U.S.  Fish  and  Wildlife  Service. 
6578  Dogwood  View  Parkway.  Suite  A, 
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Jackaoa  Mississippi  39213.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FON  RMTIMR  MPONMATKM  CONTACH 

Gary  Norquist  at  the  above  address 
(601/965-4900  or  FTS  490-4900) 

tupmmiiTAWY  wromiATiow; 
Background 

Xyria  teiwesseensis,  a  species  of 
yellow-eyed  grass  in  the  family 
Xyridaceae,  is  a  perennial  which  ranges 
from  7  to  10  decimeters  (2.3  to  3.3  feet)  in 
height  Plants  typically  occur  in  clumps 
where  they  arise  from  fleshy  bulbous 
bases.  Leaves  are  basal,  the  outermost 
scale-like,  the  larger  ones  linear, 
twisted,  deep  green  and  14  to  45 
centimeters  (cm)  (5.5  to  17.7  inches) 
long.  The  inflorescene  consists  of  brown 
conelike  spikes,  1  to  1.5  cm  (0.4  to  0.6 
inch)  in  length,  which  occur  singly  at  the 
tips  of  long  slender  stalks  from  30  to  70 
cm  (1  to  2  feet)  long.  The  flowers,  which 
are  pale  yellow  in  color  and  4.5 
millimeters  (mm)  (0.2  inch)  long,  unfold 
in  the  late  morning  and  wither  by  mid- 
afternoon.  Fruits  are  thin  walled 
capsules  containing  nimierous  seeds  0.5 
to  0.6  mm  (0.02  inch)  in  length.  Flowering 
occurs  from  August  through  September 
(Krai  1978, 1983, 1990). 

Xyris  tenneaseensia  superficially 
resembles  X.  torta,  one  of  the  few  xyrids 
with  which  it  is  sympatric.  However,  X. 
torta  differs  in  its  strongly  ribbed  leaves 
and  more  curved  and  ciliate  (rather  than 
lacerate)  lateral  sepals.  Taxonomically, 
Xyria  tennesaeensis  is  closest  to  the  X. 
difformis  complex.  In  that  complex,  the 
leaves  are  flatter  and  fanlike,  bases  are 
non-bulbous  and  their  seed  sculpture  is 
different  (Krai  1983, 1990). 

Krai  (1978)  described  X.  tenneaseensia 
during  the  course  of  a  study  on 
Xyridaceae,  based  on  an  examination  of 
■  1945  specimen  (identifled  as  Xria 
carolmiana)  from  Lewis  County, 
Tennessee,  and  more  recent  collections 
from  that  county  and  northwest  Georgia. 
Extensive  surveys  were  conducted  for 
this  species  during  the  1988  and  1989 
field  seasons  (Krai  1990).  Three  of  the 
original  sites  no  longer  supported 
populations  of  this  Xyris  and  only  one 
new  popidation  was  located.  Currently 
only  seven  populations  are  known  to  be 
extant  consisting  of  five  sites  in  Lewis 
County,  Tennessee,  and  one  site  each  in 
Bartow  County,  Georgia,  and  Franklin 
County,  Alabama.  These  isolated 
remnants  are  located  over  three 
different  physiographic  provinces,  the 
Cumberiand  Plateau  of  Alabama,  the 
Western  Highland  Rim  of  Tennessee 


and  the  Valley  and  Ridge  Province  of 
Georgia  (Krai  1990). 

Xyria  tenneaaeenaia  occurs  in  seep- 
slopes,  springy  meadows  or  on  the 
banks  or  gravelly  shallows  of  small 
streams.  As  with  all  Xyria,  the  habitat  is 
open  or  thinly  wooded  and  the  soils  are 
moist  to  wet  year-round.  However,  this 
species  differs  from  other  Xyria  in  being 
found  in  areas  where  calcareous  rocks 
are  at  or  near  the  soil  surface.  Thus,  its 
soils  are  circumneutral  to  basic  instead 
of  acidic.  Conunon  associates  include 
ferns  and  fern  allies  such  as  Oamunda, 
Thelypteria  paluatria  and  Lycopodium 
appressum;  grasses  such  as  Leeraia 
oryzoidea,  Panicum  and  Andropogon; 
and  sedges  such  as  Scirpua  atrovirena, 
Eleocharia,  Cyperua.  Rhynchoapora 
caduca  and  H  capitellata.  Juncua  is 
common  with  /.  brachycephalua  being  a 
constant  associate.  Dominant  dicots  are 
Phlox  glabem'ma,  Lyaimachia 
lanceolata,  SoJidago  patula,  Rudbeckia 
fulgida  umbrosa,  Eupatoriam 
perfoliatum  and  Pamassia  grandiflora 
(in  Tennessee).  Woody  vegetation  on 
the  border  of  seeps  or  along 
streambanks  include  Alnua,  Salix, 
Sambucua,  Comua,  and  Cephalanthua. 
The  surrounding  forest  consist  of  upland 
species  common  to  the  oak-hickory,  oak- 
pine  or  oak-juniper  type  (Krai  1983, 
1990). 

Population  size  ranges  from  a  few 
dozen  plants  at  one  site  to  thousands  of 
individuals  at  two  sites.  Most  sites 
support  populations  of  a  few  hundred 
plants  and  each  site  occupies  less  than 
an  acre  in  area.  Most  populations  are 
located  on  private  land;  however,  plants 
extend  onto  State  maintained  highway 
right-of-way  in  Alabama  and  onto 
National  Park  Service  land  (Natchez 
Trace  Parkway)  in  Lewis  County, 
Tennessee. 

Of  10  historically  known  populations, 
3  populations  have  been  lost  and  4  of 
the  remaining  are  declining  bom  threats 
associated  with  highway  construction/ 
right-of-way  maintenance;  modification 
or  destruction  of  habitat  for  agricultural 
usage:  over-collecting;  or  the 
encroachment  of  woody  plants. 

Federal  actions  involving  Xyria 
tenneaaeenaia  began  with  the  December 
15, 1980,  publication  of  a  notice  of 
review  for  native  plants  in  the  Federal 
Register  (45  FR  82480).  Xyria 
tenneaaeenaia  was  included  in  this 
notice  as  a  category  1  species.  Category 
1  comprises  taxa  for  which  the  Service 
presently  has  sufflcient  biological 
information  to  support  their  being 
proposed  to  be  listed  as  endangered  or 
threatened  species.  On  November  28, 
1983,  the  Service  published  a 
supplement  to  the  notice  of  review  for 
native  plants  in  the  Federal  Register  (48 


FR  53640):  the  plant  notice  was  again 
revised  on  September  27, 1985  (50  FR 
39526)  and  on  February  21, 1990  (55  FR 
6184).  Xyria  tenneaaeenaia  was  included 
as  a  category  2  species  in  the  1983 
supplement  and  the  revised  notices. 
Category  2  species  are  those  for  which 
listing  as  endangered  or  threatened 
species  may  be  warranted  but  for  which 
substantial  data  on  biological 
vulnerability  and  threats  are  not 
currently  known  or  on  file  to  support  a 
proposed  rule.  The  Service  contracted  a 
status  survey  for  this  species  in  1988. 
Field  surveys  were  conducted  during 
1988  and  1989.  A  final  report  was 
received  and  approved  by  the  Service  in 
the  spring  of  1990.  This  report  (Krai 
1990)  and  other  information  support  the 
proposed  listing.  The  data  demonstrate 
a  limited  distribution  and  continuing 
threats  to  the  species. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered  ' 
Species  Act  (16  U.S.C.  1531  et  aeq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Xyria  tenneaaeenaia  Krai 
(Tennessee  yellow-eyed  grass)  are  as 
follows: 

A.  The  preaent  or  threatened 
destruction,  modification,  or  curtailment 
ofita  habitat  or  range.  Xyria 
tenneaaeenaia  has  been  and  continues  to 
be  threatened  by  the  destruction  or 
adverse  modification  of  its  habitat  In 
surveying  potential  habitat  for 
additional  populations,  Krai  (1990)  noted 
that  similar  habitat  had  been  impacted 
or  lost  due  to  agricultural  or  silvicultural 
practices.  Many  of  the  larger  stream 
bottoms,  which  were  once  seep 
meadows  and  springs,  have  been 
dammed  for  ponds,  drained  and 
converted  to  pasture  or  row-crops,  or 
developed  for  housing.  A  site  in  Gordon 
County,  Georgia,  that  once  supported  a 
population  of  this  Xyria  is  now  a 
soybean  field  (Krai  1990).  Other  areas, 
surveyed  had  been  adversely  affected 
by  timber  operations.  As  discussed  in 
the  "Background"  section  of  this  rule, 
this  Xyria  is  dependent  on  small,  clean, 
spring-fed  headwater  streams  or 
associated  seeps.  Timbering  upslope 
leads  to  increased  erosion,  deposition 
into  the  seeps  and  water  quality 
degradation  of  the  watershed  (Krai 
1990).  Heavy  equipment  in  association 
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with  logging,  would  damage  individual 
plants  and  drain  the  habitat  if  operated 
directly  In  the  seeps. 

Habitat  for  the  Alabama  population 
has  been  disturbed  by  timbering  and 
gravel  quarrying  (for  use  in  the  adjacent 
highway).  Since  1982  the  ntmiber  of 
plants  at  this  site  have  significantly 
declined  (from  lOO's  to  less  than  100) 
due  to  these  disturbances  and  the  use  of 
herbicides  in  right-of-way  maintenance. 
Highway  construction  caused  the 
destruction  of  a  second  population  in 
Georgia  (Bartow  County).  Three  other 
populations  are  located  near  roads  and 
are  potentially  threatened  by  road 
improvement  measures. 

B.  Overutilization  for  commercial, 
recreational,  acientific,  or  educational 
purpoaea.  This  species  is  not  known  to 
be  in  commercial  trade.  Over-collecting 
(presumably  for  scientific  purposes)  has 
resulted  in  a  significant  decline  for  one 
population  in  Tennessee  (Krai  1990). 

C  Diaeaae  or  predation.  None 
apparent 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  This  Xyris  is 
considered  endangered  in  all  States 
where  it  occurs;  however,  it  is  currently 
afforded  legal  protection  in  only  one 
State  (Tennessee).  Tennessee  legislation 
(Rare  Plant  Protection  and  Conservation 
Act  of  1985)  prohibits  taking  without  the 
permission  of  the  landowner  and 
regulates  commercial  sale  and  export. 
Plants  which  are  listed,  or  proposed  for 
listing  in  Georgia,  automatically  come 
under  the  protection  provided  by  the 
Wildflower  Preservation  Act  of  1973  (T. 
Patrick,  Georgia  Heritage  Program,  pars, 
comm.,  1990).  This  legislation  prohibits 
taking  of  plants  bom  public  ands 
(without  a  permit)  and  regulates  the  sale 
and  transport  of  plants  within  the  State. 
Neither  of  these  statutes  provide 
protection  against  habitat  destruction, 
which  is  the  principal  threat  The 
Tennessee  Department  of  Conservation 
and  Tennessee  Nature  Conservancy 
have  several  voluntary  protection 
agreements  with  landowners.  These 
agreements,  w^hile  very  useful  in 
protecting  the  plants,  have  no  legal 
authority.  The  Act  would  strengthen 
existing  protection,  provide  additional 
protection  and  encourage  active 
management  for  Xyria  tenneaaeenaia 
(see  "Available  Conservation 
Measures"). 

E.  Other  natural  or  manmade  factors 
affecting  ita  continued  existence.  This 
species  is  vulnerable  due  to  the  small 
number  of  populations,  the  limited 
amount  of  area  each  population 
occupies  and  its  specialized  habitat 
requirements  (see  "Background" 
section).  Xyris  tennesseensis  occuro  in 
habitat  which  is  "open"  and  is 


vulnerable  to  overcrowding  and  shade 
associated  with  woody  plant 
encroachment  Furthermore,  open  wet 
areas  are  essential  for  successful 
germination  (Krai  1988).  In  Lewis 
County,  Tennessee,  one  population  has 
been  lost  and  a  second  is  declining  fit>m 
the  increased  competition  with 
succession  (Krai  1990).  While  succession 
is  a  slow  and  natural  process,  it  poses  a 
threat  to  this  species  due  to  the  small 
number  of  populations  and  limited 
amount  of  suitable  habitat  remaining. 
Proper  management  planning  is  needed 
to  address  this  aspect  of  the  species' 
biology. 

This  species  is  viilnerable  to  diversion 
of  seep  or  ground  water.  Krai  (1990) 
noted  that  water  tables  are  dropping 
throughout  the  area,  resulting  in  the  loss 
of  many  of  the  seeps  and  springheads. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present  and  future  threats  faced  by  this 
species  in  determining  to  propose  ^is 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Xyria 
tenneaaeenaia  as  endangered.  With  only 
seven  populations  remaining  (each 
occupying  less  than  an  acre  of  area 
each),  four  of  these  declining,  and  all 
apparently  in  need  of  long-term 
management,  a  classification  of 
endangered  is  appropriate.  An 
endangered  species,  as  defined  by  the 
Act  is  threatened  with  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  Critical  habitat  is  not  being 
designated  for  reasons  discussed  in  the 
following  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  the 
species  is  proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  this  species.  As 
discussed  under  Factor  B  in  the 
Summary  of  Factors  Affecting  the 
Species,  Xyria  tennesseenais  has  been 
impacted  by  over-collecting  and 
publicity  surrounding  its  listing  could 
exacerbate  the  threat  of  taking.  Taking 
is  an  activity  difficult  to  enforce  against 
and  only  regulated  by  the  Act  with 
respect  to  plants  in  cases  of  (1)  removal 
and  reduction  to  possession  of 
endangered  plants  from  lands  under 
Federd  jurisdiction,  or  their  malicious 
damage  or  destruction  on  such  lands; 
and  (2)  removal,  cutting,  digging  up,  or 
damaging  or  destrojring  in  knowing 
violation  of  any  State  law  or  regulation, 
including  State  criminal  trepass  law. 
Such  provisions  are  difficult  to  enforce, 


and  publication  of  critical  habitat 
descriptions  and  maps  would  make 
Xyris  tennesseensis  more  vulnerable 
and  increase  enforcement  problems.  All 
involved  parties,  including  State  and 
Federal  agencies  and  principal 
landowners,  have  been  notified  of  the 
location  and  importance  of  protecting 
this  species'  habitat  Protection  of  this 
species'  habitat  will  be  addressed 
through  the  recovery  process  and 
through  the  section  7  jeopardy  standard. 
Therefore,  it  would  not  now  be  prudent 
to  determine  critical  habitat  for  Xyria 
tennesseensis. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  'The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat  U  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  Ukely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  Usted  species  or  its  critical 
habitat  the  responsible  Federal  agency 
must  enter  into  formal  consultation  wiA 
the  Service. 

A  portion  of  one  population  extends 
onto  National  Park  Service  (NPS)  land. 
The  Tennessee  Department  of 
Conservation  has  an  agreement  with 
NPS  to  protect  this  species.  The 
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Environmental  Protection  Agency  would 
consider  this  species  relative  to 
pesticide  (herbicide)  registration.  The 
Federal  Highway  Administration  would 
consider  this  species  in  relation  to  those 
highway  maintenance  projects  which 
are  federally  funded.  Currently,  no 
activities  to  be  authorized,  funded,  or 
carried  out  by  Federal  agencies  are 
known  to  exist  that  would  affect  Xyria 
tennesseensis. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62. 
and  17.63  set  forth  a  series  of  general 
prohibitions  cmd  exceptions  that  apply 
to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2]  of  the  Act, 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
endangered  plants,  the  1988 
amendments  (Pub.  L  100-478]  to  the  Act 
prohibit  the  malicious  damage  or 
destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  any  State 
law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  imder  certain 
circumstances. 

It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  cultivation 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  listed  plants  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  4401  N.  Fairfax  Drive, 


room  432,  Arlington,  Virginia  22203  (703/ 
358-2104). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  publia  other 
concerned  governmental  agencies,  the 
scientific  commimity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regiilation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to 
Complex  Field  Supervisor  (see 
AOORCSSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1966,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 


amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Author 

The  primary  author  of  this  proposed 
rule  is  Cary  Norquist  (see  ADDKUSCS 
section)  601/965-^900  or  FTS  490-4900. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

PART  17-{AMENDE0] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17.  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  audiority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C  4201-4245:  Pub.  L  8»- 
625, 100  StaL  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  S  17.12(h) 
by  adding  in  alphabetical  order  the 
family  Xyridaceae  and  the  following 
entry  to  the  List  of  Endangered  and 
Threatened  Plants: 


S  17.12 
plwits, 

•  •  •  « 
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Dated:  January  22, 1991. 
Richard  N.  Smith. 

Acting  Director,  Fiah  and  Wildlife  Service. 
(FR  Doc.  91-3586  Filed  2-14-81;  8:45  am) 
Btixim  cooc  4sie-ss-ii 


SO  CFR  Part  17 

RIN  1018-ABS2 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  the  Plant  Umnanthes 
Roccosa  asp.  Callfomiea  (Butte 
County  Meadowfoam) 

AQCNCY:  Fish  and  Wildlife  Service, 
Interior. 

ACnON:  Proposed  rule. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  endangered 
status  for  a  plant,  Limnanthes  floccosa 
8sp.  callfomiea  (Butte  County 
meadowfoam).  The  subspecies  is 
threatened  principally  by  urban 
development  in  the  undeveloped 
northern  and  eastern  portions  of  the 
City  of  Chico  in  Butte  County, 
California.  In  addition,  conversion  of  the 
plant's  habitat,  vernal  pools  and 
ephemeral  drainages,  for  agricultural 
purposes  threatens  the  plant. 
Overgrazing  by  livestock,  garbage 
dimiping,  off-road  vehicle  use. 
competing  alien  vegetation,  poor  air 
quality,  and  stochastic  (random) 
extinction  by  virtue  of  the  small  isolated 
nature  of  the  remaining  populations 
threaten  the  subspecies  to  some  degree. 
If  made  Hnal,  this  proposed  rule  would 
implement  Federal  protection  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Comments  from  the 
public  regarding  the  accuracy  of  this 
proposed  rule  are  sought. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  April  16. 
1991.  Public  hearing  requests  must  be 
received  by  April  1, 1991. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Wayne  S.  White,  Field  Supervisor. 
U.S.  Fish  and  Wildlife  Service, 
Sacramento  Field  Office,  2800  Cottage 
Way,  Room  E-1803,  Sacramento, 
California  95825.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  RIRTHER  INFORMATION  CONTACT. 

]im  Bartel  at  the  above  address  (916/ 
978-4866  or  FTS  460-4866). 


SUPPLEMENTARY  INFORMATION: 

Background 

Limnanthes  floccosa  ssp.  callfomiea, 
a  member  of  the  false  mermaid  family 
(Limnanthaceae),  was  first  collected  in 
1917  by  Amos  Heller  10  miles  north  of 
Chico  in  Butte  County,  California.  In  a 
paper  revising  the  taxonomy  of  L 
floccosa,  a  species  that  ranges  from 
Jackson  County  in  Oregon  to  Butte 
County,  Mary  Kalin  de  Arroyo  (1973) 
described  L  floccosa  ssp.  callfomiea 
from  a  1970  collection  she  made  0.5 
miles  south  of  Shippee  Road  along  State 
Route  99  in  Butte  County.  The  Butte 
County  meadowfoam  is  a  densely 
pubescent,  winter  annual  herb.  Its 
stems,  which  range  from  3  to  25 
centimeters  in  length,  generally  lie  flat 
on  the  ground  with  the  tips  curved 
upward.  Appearing  in  late  March 
through  April,  the  flowers  of  L  floccosa 
ssp.  callfomiea  are  white  with  dark 
yellow  veins  at  the  base  of  each  of  the 
five  petals  (McNeill  and  Brown  1979). 
Though  similar  in  appearance, 
differences  in  nutlet  (seed) 
ornamentation,  inflorescence,  flower 
shape  during  full  bloom,  and  sepal 
fusion  and  vestiture  (i.e.,  coloring  and 
type  of  hairiness)  separate  L  floccosa 
ssp.  callfomiea  from  L  floccosa  ssp. 
floccosa  (Jokerst  1989),  the  only  other 
subspecies  of  L  floccosa  that  occurs 
within  the  vicinity  of  ssp.  califomica.  In 
addition,  electrophoretic  (Arroyo  1975) 
and  allozyme  (Brown  and  Jain  1979, 
McNeill  and  Jain  1983)  studies 
demonstrated  the  genetic  distinctiveness 
of  L  floccosa  ssp.  califomica. 

Butte  County  meadowfoam  is 
restricted  in  distribution  to  a  narrow  25- 
mile  strip  along  the  eastern  flank  of  the 
Sacramento  Valley  from  central  Butte 
County  to  the  nortiiem  portion  of  the 
City  of  Chico  (Jokerst  1989).  According 
to  James  Jokerst  (1989),  Limnanthes 
floccosa  ssp.  califomica  has  two  centers 
of  distribution;  near  the  type  locahty  in 
central  Butte  County,  and  in  and  around 
Chico.  Although  Arroyo  (1973)  reported 
the  subspecies  from  the  summit  of  Table 
Moimtain  in  Butte  County,  this  locality 
is  based  on  a  1949  collection  by  Herbert 
Mason  that  is  probably  mislabeled 
(James  Jokerst,  consulting  botanist  pers. 
comm.,  1987).  Three  other  Limnanthes 
taxa  occasionally  are  associated  with 
the  Butte  Coimty  meadowfoam:  L  alba 
var.  alba,  L  douglasii  var.  rosea,  and  L 
floccosa  ssp.  floccosa  which  reaches  its 
southern  distributional  limits  in  the 
northern  portion  of  Chico.  Arroyo  (1973) 
reporter  that  L  floccosa  ssp.  callfomiea 
grew  on  the  "[ejdges  of  deep  vernal 
pools  in  imdisturbed  areas."  Jokerst 
(1989).  however,  stated  that  the 
subspecies  occurs  in  three  types  of 
seasonal  wetlands;  "ephemeral 


drainages,  vernal  pool  depressions  in 
ephemeral  draineiges,  occasionally 
around  the  edges  of  isolated  vernal 
pools  (i.e.,  those  not  connected  with 
other  pools  by  ephemeral  drainages)." 
Vernal  pools  form  in  regions  with 
Mediterranean  climates  where  shallow 
depressions  fill  with  water  during  fall 
and  winter  rains.  Downward  percolation 
is  prevented  by  the  presence  of  an 
impervious  subsurface  layer,  such  as  a 
clay  bed,  hardpan,  or  volcanic  stratum 
(Holland  1986).  Plant  species  occurring 
in  vernal  pools  are  uniquely  adapted  to 
this  "amphibious  ecosystem,"  with  a 
seasonal  alternation  of  very  wet  and 
very  dry  conditions  (Zedler  1987,  Stone 
1990).  Upland  plants  cannot  tolerate  the 
temporarily  saturated  to  flooded  soils  of 
winter  and  spring,  and  marsh  or  aquatic 
species  requiring  a  permanent  source  of 
water  cannot  tolerate  the  drying 
conditions  of  simimer. 

Limnanthes  floccosa  ssp.  callfomiea 
is  primarily  threatened  by  urban 
development  in  and  around  the  City  of 
Chico  in  Butte  County,  California.  In  a 
study  funded  by  Chico,  Jeffrey  Dole 
(1988)  conducted  a  field  survey  of  the 
subspecies'  vernal  pool  and  ephemeral 
drainage  habitat  to  precisely  delimit  the 
number  and  distribution  of  the  Butte 
Coimty  meadowfoam  populatons  in  the 
vicinity  of  the  city.  He  identified  ten 
populations  in  the  Chico  area,  whereas 
Jokerst  (1989]  reported  that  an  eleventh 
population  ("Diesel")  existed  in  the 
northern  portion  of  the  city. 
Construction  of  an  apartment  complex, 
however,  destroyed  this  population.  In 
addition,  the  California  Natural 
Diversity  Data  Base  (CNDDB)  reports 
that  a  twelfth  site  located  west  of  the 
junction  of  Paradise  Skyway  and  Bruce 
Road  in  Chico  was  destroyed  by  the 
construction  of  a  shopping  center  in 
1985.  Of  the  ten  remaining  populations 
in  or  immediately  adjacent  to  Chico, 
seven  populations  are  entirely  on 
private  land  and  zoned  for  urban 
development.  Two  populations  and  a 
small  portion  of  another  occur  on  City- 
owned  property  surrounding  Chico 
Municipal  Airport  (Jokerst  1989)  and 
may  be  subject  to  some  airport 
maintenance  activities  (City  of  Chico 
1989).  As  a  result,  the  ten  remaining 
populations  in  the  Chico  area  are 
subject  to  urbanization  or  airport- 
related  maintenance. 

According  to  the  CNDDB,  an 
additional  five  "occurrences"  (i.e., 
populations  sites)  of  Limnanthes 
floccosa  ssp.  califomica  exist  or  existed 
outside  of  the  Chico  area.  Jokerst  (1989). 
however,  noted  that  only  four  "non- 
Chico"  populations  remain  today.  All 
four  sites  occur  on  private  land,  and  are 
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immediately  adjacent  to  paved  roads; 
three  of  the  four  popvlatUma  exist  on 
parcels  smaller  than  50  acres  in  size. 
Such  small  parcels  of  grazing  land  are 
often  snblect  to  "ranchette" 
development.  The  transformation  of 
essentially  unaltered  lands  into 
cultivated  fields  ("ag-land  conversion") 
also  direatens  these  populations  outside 
of  the  Chico  area,  fai  mna.  12  of  the  14 
remaining  populations  of  L  floccosa  ssp. 
califomica  occur  entirely  or  largely  on 
private  land  and  are  subject  to  urban 
development  and  ag-land  conversion. 
The  two  populations  and  a  small  portion 
of  another  that  occur  on  City-owned 
property  may  be  subject  to  airport 
maintenance  activities.  Other  potential 
threats  include  overgrazing  by  livestock, 
garbage  dumping,  off-road  vehicle  use, 
competing  alien  vegetation,  and  poor  air 
quality.  Moreover,  Jokerst  (1989) 
estimated  that  fewer  than  200,000  plants 
existed  in  the  14  remaining  sites  in  1968. 
Because  11  of  the  14  populations 
consisted  of  fewer  than  9,000  plants, 
stochastic  extinction  by  virtue  of  the 
small  isolated  nature  of  the  remaining 
populations  threatens  the  subspecies. 

Federal  government  actions  on  this 
plant  began  when  the  Service  published 
a  revised  notice  of  review  in  Federal 
Register  (45  PR  82480}  oa  December  15, 
1980.  of  native  plants  considered  for 
listing  under  the  Act  Limnanthes 
floccosa  ssp.  califomica  was  included 
as  a  Category  1  candidate  (species  for 
which  the  Service  has  sufficient  data  in 
its  possession  to  support  a  listing 
proposal).  On  November  28, 1983.  the 
Service  published  a  supplement  to  the 
1980  notice  of  review  in  the  Federal 
Register  (48  FR  53640).  Because  this 
supplement  did  not  change  the  status  of 
L  floccosa  ssp.  califomica,  the 
subspecies  remained  a  Category  1 
candidate.  L  floccosa  ssp.  califomica 
was  included  as  a  Category  1  candidate 
in  the  September  27. 1985  (50  FR  39526) 
and  the  February  21. 1990  (55  FR  6184) 
notices  of  review. 

On  February  22, 1988.  the  Service 
received  from  the  California  Native 
Plant  Society  a  petition  "to  review  the 
[Butte  County  meadowfoam]  for 
emergency  federal  listing  as 
endangered."  Althou^  the  petition  did 
not  identify  an  emergency  posing  a 
significant  risk  to  the  well-being  of  the 
species,  the  Service  concluded  and 
published  in  the  Federal  Register  a  90- 
day  finding  that  substantial  information 
had  been  presented  indicating  that  the 
requested  action  may  be  warranted  (53 
FR  53030).  The  Service  noted  that  its 
statue  review  of  the  species  was 
"abeady.  .  .in  progress.  .  .  ."  Ibid.  A 
conservation  plan  Ookerst  1969) 


detailing  additional  data  on  the  status  of 
the  plant  confirmed  the  need  for  listing. 
Because  section  4(b)(3)(B]  of  the 
Endangered  Spedes  Act.  as  amended, 
requires  the  Secretary  to  make  a  finding 
on  certain  pending  petitions  within  12 
months  of  their  receipt,  publication  of 
this  proposed  rule  constitutes  the  final 
finding  for  the  petitioned  action. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.a  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to  implement 
the  listing  provisions  of  the  Act  set  forth 
the  procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Limnanthes  floccosa 
Howell  ssp.  califomica  Arroyo  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  As  discussed  in 
the  "Background"  section,  eight  of  the 
ten  remaining  populations  occurring 
either  partially  or  totally  on  private 
lands  in  the  Chico  area  are  threatened 
by  urbanization.  These  sites  have  been 
zoned  by  the  City  of  Chico  for  various 
types  of  urban  uses,  such  as  residential, 
neighborhood  commercial,  or 
manufacturing-indxistrial  park  (Jokerst 
1989).  Because  3  of  the  4  remaining  non- 
Chico  area  populations  may  be  suited  to 
ranchette  development  11  of  the 
remaining  14  populations  of  the  Butte 
County  meadowfoam  are  vulnerable  to 
urban  development  In  addition,  the 
publicly  owned  populations  on  lands 
surrounding  Chico  Municipal  Airport 
(Jokerst  1989)  may  be  subject  to  airport 
maintenance  activities  (City  of  Chico 
1989). 

As  discussed  in  the  "Background" 
section,  ag-land  conversion  also 
threatens  the  four  populations  outside  of 
the  Chico  area.  For  example.  90  percent 
of  the  population  of  L  floccosa  ssp. 
califomica  growing  at  the  type  locality 
was  lost  as  a  result  of  ag-land 
conversion  for  rice  production  in  the 
early  19e0's  (Jokerst  1989).  All  known 
remaining  populations  of  the  Butte 
County  meadowfoam  are  thus  subject  to 
urban  development  airport  maintenance 
activities,  and/or  ag-land  conversion. 

B.  Overutilization  for  commercial 
recreational,  scientific  or  educational 
purposes.  AD  species  of  Limnanthes 
have  high  potential  agronomic  value 
because  of  the  oil  contained  within  their 
seeds.  Because  the  lubricating  qualities 
of  Limnanthes  oil  are  retained  under 
high  temperatiure  and  pressure,  the  seed 


oil  is  similar  to  that  produced  by  sperm 
whales  (Jain  et  al.  1977).  Crop  breeding 
studies  at  the  Universi^  of  California, 
Davis  suggest  that  L  floccosa  ssp. 
califorica  has  desirable  traits  for  future 
agricultural  use  (Jokerst  1989).  Although 
this  plant  may  have  some  economic 
value  as  an  oil  crop,  it  is  likely  that  only 
a  relatively  small  quantity  of  seed 
would  need  to  be  collected  in  the  wild 
for  use  in  cultivation.  Thus, 
overutilization  for  this  commercial  use  is 
unlikely  to  constitute  a  threat  to  L 
floccosa  ssp.  califomica. 

C.  Disease  orpredation.  Intensive 
long-term  grazing  by  livestock  evidently 
has  eliminated  the  Butte  County 
meadowfoam  from  apparently  suitable 
pool  habitat  in  the  Chico  area.  Hie 
"Cohasset"  population  abruptly  ends  at 
the  fenceline  of  an  overgrazed  pasture, 
and  the  "North-Enloe"  and  "Bruce- 
Stilson"  populations  increased  in 
numbers  when  grazing  pressure  was 
reduced  (Jokerst  1989).  Dole  (1988) 
similarly  noted  high  population  numbers 
in  ungrazed  pastures.  Nevertheless,  L 
floccosa  ssp.  califomica  seems  to  have 
persisted  in  areas  receiving  light  to 
moderate  to  periodic  heavy  grazing 
pressure  (Jokerst  1969).  Though  the 
overall  effect  of  Uvestock  grazing  is  not 
completely  understood,  overgrazing 
doubtlessly  has  adversely  affected  and 
likely  continues  to  threaten  the  plant 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Under  the 
Native  Plant  Protection  Act  (chapter  1.5 
section  1900  et  seq.  ot  the  Pish  and 
Game  Code)  and  California  Endangered 
Species  Act  (chapter  1.5  section  2050  et 
seq.],  the  California  Fish  and  Game 
Commission  has  listed  Limnanthes 
floccosa  ssp.  califomica  as  endangefed 
(14  California  Code  ot  Regulations 
section  670.2).  Though  bodi  statutes 
prohibit  the  "take"  of  State-hated  plants 
(chapter  1.5  section  1908  and  section 
2080],  State  law  appears  to  exempt  the 
taking  of  such  plants  via  habitat 
modification  or  land  use  change  by  the 
landowner.  After  the  California 
Department  of  Fish  and  Came  notifies  a 
landowner  that  a  State-listed  plant 
grows  on  his  or  her  property.  State  law 
evidently  requires  oniy  that  the 
landowner  notify  the  agency  "at  least  10 
days  in  advance  of  changing  the  land 
use  to  allow  salvage  of  such  plant" 
(chapter  1.5  section  1913) 

Jokerst  (1989)  drafted  a  conservation 
plan  for  the  City  of  Chico  that  details 
various  actions  designed  to  conserve 
Limnanthes  floccosa  ssp.  califomica  in 
the  Chico  area  "while  recogn^ing  the 
need  for  future  urban  growth."  Though 
the  City  of  Chico  "adopted"  the 
conservation  plan  on  October  17. 1989. 
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an  alternative  mitigation  program  or 
addendum  to  the  plan  was  approved 
simultaneously,  which  actually 
institutes  the  City's  mitigation  procedure 
for  projects  affecting  the  subspecies. 
The  alternative  plan  calls  for  the 
immediate  establishment  of  two  "core 
preserves"  and  four  "secondary 
preserves"  (City  of  Chico  1989).  The 
plan,  which  generates  no  acquisition 
funding,  relies  on  developer  dedication, 
either  via  fee  title  or  conservation 
easement  of  preserved  pool  habitat 
Perhaps  as  a  result  of  the  voluntary 
nature  of  the  mitigation  program,  only 
one  20-acre  preserve  wiUiin  a  secondary 
preserve  area  ("Doe  Mill")  has  been 
established  to  date  (Clif  Sellers,  City  of 
Chico,  pers.  comm.,  1990).  Moreover,  the 
alternative  program  does  not  address 
the  fate  of  non-preserve  areas. 
Consequently,  the  effectiveness  of  the 
City  of  Chico  in  protecting  and 
managing  the  vernal  pool  habitat  under 
its  jurisdiction  remains  open  to  question. 
Under  section  404  of  the  Clean  Water 
Act  the  U.S.  Army  Corps  of  Engineers 
(Corps)  regulates  the  discharge  of  fill 
into  the  waters  of  the  United  States, 
including  wetlands.  To  be  in  compliance 
with  the  Clean  Water  Act  potential 
applicants  are  required  to  notify  the 
Corps  prior  to  imdertaking  any  activity 
{e.g.,  grading,  discharge  of  soil  or  other 
fill  material)  that  would  result  in  the  fill 
of  wetlands  under  the  Corps' 
jurisdiction.  Nationwide  Permit  Number 
28  (See  33  CFR  330.5)  has  been  issued  to 
regulate  the  fill  of  wetlands  that  are 
relatively  small,  less  than  10  acres.  Most 
proposals  involving  the  fill  of  less  than  1 
acre  in  size  would  qualify  under 
Nationwide  Permit  Number  26.  Where 
fill  would  occur  in  a  wetland  1-10  acres 
in  size,  the  Corps  circulates  for  comment 
a  predischarge  notification  to  the 
Service  and  other  interested  parties 
prior  to  determining  whether  or  not  the 
proposed  fill  activity  qualifies  under 
Nationwide  Permit  Number  26.  Because 
the  Corps  must  respond  within  20  days 
or  the  proposed  activity  will  be 
authorized  under  Nationwide  Permit  26, 
many  projects  are  authorized  by  default. 
Individual  permits  are  required  for  the 
discharge  of  fill  into  wetlands  greater 
than  10  acres  in  size.  The  review 
process  for  the  issuance  of  individual 
permits  is  more  extensive,  and 
conditions  may  be  included  that  require 
the  avoidance  or  mitigation  of 
environmental  impacts.  The  Corps  has 
discretionary  authority  and  can  require 
an  applicant  to  seek  an  individual 
permit  if  the  Corps  believes  that  the 
resources  are  sufficiently  important 
regardless  of  the  size  of  the  wetland.  In 
practice,  the  Corps  rarely  requires  an 


individual  permit  when  a  project  would 
qualify  for  a  nationwide  permit 

With  respect  to  the  vernal  pools 
haihoring  Limnanthes  floccosa  ssp. 
califomica,  most  individual  pools  and 
ephemeral  drahiages  in  Butte  Coimty 
encompass  less  than  10  acres.  As  a 
result  even  large  projects  can  qualify 
for  Nationwide  Permit  26.  For  example, 
the  Corps  recently  confirmed  a  wetland 
delineation  of  7.8  acres  of  vernal  pools 
on  property  owned  by  Crocker 
Development  within  the  "Rancho 
Arroyo"  population.  Although  the 
Sacramento  District  of  the  Corps  has  not 
required  individual  permits  for  projects 
that  involve  filling  vernal  pools  or 
ephemeral  drainages,  the  agency  did 
issue  a  cease  and  desist  order  to  a 
landowner  that  graded  0.4  acres  of 
vernal  pool  habitat  on  a  10.83-acre 
parcel  in  violation  of  Section  404  of  the 
Clean  Water  Act  However,  the  District 
notified  two  applicants  that  proposed 
fills  of  vernal  pool  habitat  of  L  floccosa 
ssp.  califomica  qualified  for  Nationwide 
Permit  26.  In  addition,  six  landowners 
have  submitted  or  are  preparing  wetland 
delineations  for  their  respective 
properties  in  the  Chico  area. 

If  a  federally  Usted  endangered  or 
threatened  species  may  be  affected  by  a 
proposed  project  the  Corps  must  insure 
that  it  does  not  authorize,  fund,  or  carry 
out  any  action  that  is  likely  to 
jeopardize  the  species'  continued 
existence  (See  below  under  "Available 
Conservation  Measures"). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Alien, 
annual  grasses  and  forbs  invaded  the 
low-elevation,  plant  communities  of 
California  during  the  days  of  the 
Franciscan  missionaries.  Today,  these 
grasses,  which  account  for  50  to  90 
percent  of  the  vegetative  cover  (Heady 
1977)  and  can  stand  up  to  a  meter  in 
height  (Holland  1986),  dominate  most 
grasslands  in  California.  By  germinating 
in  late  fall  prior  to  native  forbs,  aUen 
grasses  have  outcompeted  (for  nutrients 
and  water)  and  displace  much  of  the 
native  flora  throughout  California. 
Although  inact  vernal  pools  are 
"relatively  immune"  to  the  competition 
of  alien  plants  (Zedler  1987).  Jokerst 
(1989)  reported  that  soil  disturbance  or 
reductions  in  the  frequency  and  length 
of  time  pool  soil  is  saturated  facilitate 
the  invasion  ol  Limnanthes  floccosa  ssp. 
calif  arnica's  vernal  pool  habitat  by 
weedy  species.  The  effect  of  grazing 
livestock  (see  Factor  C  "Summary  of 
Factors  Affecting  the  Species")  in 
concert  with  the  ubiquitous  presence  of 
alien  plants  on  L  floccosa  ssp. 
califomica  needs  further  study. 


Natural  fluctuations  in  rainfall 
patterns  resulting  in  little  to  no  water  in 
the  vernal  pools  may  effect  localized 
extinctions  (Jokerst  1989).  Though 
climatic-induced  extirpations  have  not 
been  documented  for  Limnanthes 
floccosa  ssp.  califomica,  the  small 
isolated  nature  of  the  remaining 
populations  make  stochastic  extinction 
more  likely.  A  prolonged  drought  of 
several  years  is  the  most  likely 
stochastic  phenomenon  that  would 
result  in  the  localized  extinction  of  a 
vernal  pool  plant  like  the  Butte  Counfy 
meadowfoam.  In  addition,  because  of 
the  proximify  of  the  subspecies  to  roads 
and  urban  development  Jokerst  (1989) 
reports  that  garbage  dimiping,  off-road 
vehicle  use,  and  poor  air  qualify  may 
adversely  affect  some  populations  of 
Limnanthes  floccosa  ssp.  califomica. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past 
present  and  future  threats  faced  by 
Limnanthes  floccosa  ssp.  califomica  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  L  floccosa  ssp.  califomica  as 
endangered.  At  least  two  popidations 
have  been  lost  due  to  urbanization  in 
the  Chico  area,  and  90  percent  of  a  third 
site  has  been  converted  to  a  rice  field. 
Of  the  remaining  14  populations  of  the 
Butte  Counfy  meadowfoam,  all  are 
subject  to  urban  development  airport 
maintenance  activities,  and/or  ag-land 
conversion.  In  addition,  overgrazing  by 
livestock,  garbage  dumping,  off-road 
vehicle  use,  competing  alien  vegetation, 
poor  air  qualify,  and  stochastic 
extinction  by  virtue  of  the  small  isolated 
nature  of  the  remaining  populations 
threaten  the  entire  range  of  the 
subspecies  to  some  degree.  Federal 
listing  is  needed  to  provide 
opportunities  for  protection  of 
populations  from  natural  and 
anthropogenic  (himian-induced)  loss  and 
degradation  of  vernal  pools  and  their 
associated  watersheds. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
determination  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time. 
Limnanthes  floccosa  ssp.  califomica 
occurs  primarily  on  private  land  that  has 
been  and  is  subject  to  urban 
development  and  ag-land  conversion 
(see  Factor  A  in  "Summary  of  Factors 
Affecting  the  Species").  The  vernal  pool 
and  ephemeral  drainage  habitat  of  the 
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plant  is  nanally  imall  and  eaaily 
identified  The  publication  of  precise 
maps  and  descriptiona  of  critical  habitat 
in  &e  Fadaial  Register  would  make  this 
plant  nK>ra  vulnerable  to  incidents  of 
vandalism  and  could  ctmtribute  to  the 
decline  of  the  spedes.  A  listing  of  L 
floccosa  sap.  calif omica  as  endangered 
would  also  publicize  the  rarity  of  this 
plant  and,  thus,  could  make  it  attractive 
to  researdiers  or  collectors  of  rare 
plants.  The  proper  agencies  have  been 
notified  of  the  locations  and 
management  needs  of  this  plant. 
Landowners  will  be  notified  of  the 
location  and  importance  of  protecting 
habitat  of  this  species.  Protection  of  this 
species'  habitat  will  be  addressed 
through  the  recovery  process  and 
through  the  section  7  consultation 
process.  The  Service  believes  that 
Federal  involvement  in  the  areas  where 
this  plant  occurs  can  be  identified 
without  the  designation  of  critical 
habitat  Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for  this 
plant  is  not  prudent  at  this  time,  because 
such  designation  likely  would  increase 
the  degree  of  threat  from  vandalism, 
coDecting,  or  other  himian  activities. 

Available  Cooservatiaa  Maasuraa 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  bsted 
species.  Such  actions  are  initiated  by  the 
Service  following  bating.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a  j  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  «vith  respect  to  any  spedes 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  bcdng 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agendes  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  {eopardize  the 
continued  existence  of  a  spedes  or  to 
destroy  or  adversely  modify  its  critical 
habitat  If  a  Federal  action  may  affect  a 
listed  spedes  or  its  critical  habitat  the 


responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  MS.  Army  Corp*  of  Engineers 
would  become  involved  with  this  plant 
spedes,  if  it  is  listed,  through  its 
permitting  authority  as  described  under 
section  404  of  the  Clean  Water  Act  By 
regulation,  nationwide  permits  may  not 
be  issued  where  a  federally  listed 
endangered  or  threatened  spedes  would 
be  affected  by  the  proposed  projed 
without  first  completing  formal 
consultation  pursuant  to  section  7  of  the 
Act  The  presence  of  a  listed  species 
would  highlight  the  national  importance 
of  these  resources.  In  addition, 
insurance  of  housing  loans  by  the 
Department  of  Housing  and  Urban 
Development  in  areas  that  presently 
support  Limnanthea  floccosa  ssp. 
califomica  would  be  subject  to  review 
by  the  Service  under  section  7  of  the 
Act  Airport  development  at  Chico 
Munidpal  Airport  if  proposed,  likely 
would  be  subject  to  review  and/ or 
approval  by  the  Federal  Aviation 
Administration  and,  thus,  subjed  to 
section  7  consultation. 

The  Ad  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62, 
and  17.63  for  endangered  spedes  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
plants.  With  respect  to  Limnanthea 
floccosa  ssp.  califomica,  aD  trade 
prohibitions  of  section  9(a)(2)  of  the  Act 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  with  reaped  to  any  endangered 
plant  for  any  person  subjed  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commerdal  activity,  sell  or  offer  for  sale 
the  spedes  in  interstate  or  foreign 
commerce;  or  to  remove  and  reduce  to 
possession  the  spedes  from  areas  tmder 
Federal  jurisdiction;  malidously  damage 
or  destroy  any  such  species  on  any  area 
under  any  such  spedes  on  any  other 
area  in  knowing  violation  of  any  State 
law  or  regulation,  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  can  apply  to 
agents  of  the  Service  and  State 
conservation  agencies.  Hie  Act  and  50 
CFR  17.62  and  17.63  also  {sovide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  adivities  involving 
endangered  plant  species  under  certain 
circumstances.  Though  the  seeds  of 
Limnanthea  floccosa  ssp.  califomica 
likely  have  high  agronomic  value  (see 
Factor  B.  "Summary  of  Factors  Affecting 
the  Species"),  the  Service  anticipates 
that  few  trade  permits  would  be  sought 
or  issued  for  this  spedes.  Requests  for 


copies  of  the  regulatitms  on  plants  and 
inquiries  rpgarthng  them  may  be 
addressed  to  the  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service.  4401  North  Fairfax  Drive,  room 
432,  Arlington,  Virginia  22203-3507  (703/ 
358-2104). 

Public  CommenU  Solidted 

The  Service  intends  that  any  final 
action  resulting  bom  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
sdentific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  BiologicaL  commerdal  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Limnanthea 
floccosa  ssp.  califomica", 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  the  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Uiis  species. 

The  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communicati<»is  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

The  Endangered  Spedes  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  in  Sacramento,  California  (see 
Aoomss  section). 

National  Environmental  Policy  Ad 

The  Service  has  determined  that  an 
Environmental  Asssessment  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  theFadecal  Register  on 
October  25. 1983  (48  FR  49244). 
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Station  (see  "ADDRESS"  section). 


List  of  Subjects  ki  50CFR  PMt  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  aiul  Record- 
keeping requirements,  and 
Transportation. 

Proposed  Regtdation  Pmnalgafioa 

PART  17-{AME»U)ED) 

Accordingly,  it  is  thereby  proposed  to 
amend  part  17,  subchapter  B  od  chapter 
I,  title  50  of  Uie  Code  of  Federal 
Regulations  as  set  forth  below: 

1.  The  authority  dtation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407: 16  U.S.C 
1531-1544: 16  U.S.C  4201-4245;  Pub.  L  99- 
625. 100  Stat  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  f  17.12(h)  by 
adding  the  following,  in  alphabetical 
order  under  the  family  indicated,  to  the 
List  of  Endangerd  and  Threatened 
Plants: 

§17.12   EndenQecert  end  Oveetaned  plants. 


(h)* 


Spades 


ScionttRL  name 


Common  name 


Histonc  range 


Status 


Whan  fisted 


Criticaj 
hobrtat 


Special 
ral«s 


Umnanttwco—   Falsa     mannakl 
faiTtfy: 

•  •  • 

Limnanthes  floccosa  ssp.  califor-    Butte  County  meadowfoam 

nica. 


VSA.  (CA)_ 


NA 


NA 


Dated:  January  23, 1991. 

Richard  N.  SoMt, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  91-3587  Filed  2-14-91;  8:45  am) 

BILUNO  CODE  «>1»«i-«l 

so  CFR  Part  17 

RIN  1018-AB52 

Endarrgered  and  Threatened  WHdttfe 
and  Plants;  Proposad  Endangered 
Status  for  a  Hawaiian  Plant,  Mar sHea 
viiiosa  (IhTihf) 

agency:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Proposed  rule. 


summary:  The  U.S.  Fish  and  WUdlife 
Service  (Service)  proposes  to  list  a  fiem. 
Marsilea  villosa  ('ihi'ihi),  as  an 


endangered  species  under  the  authority 
contained  in  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  This 
species  is  known  only  from  three  small 
populations,  two  located  on  the  island  of 
Oahu,  and  a  third  from  the  island  of 
Molokai,  Hawaii.  The  greatest 
immediate  tiireats  to  the  siirvival  of  this 
species  are  the  encroachment  from 
exotic  vegetation,  habitat  degradation 
by  off-road  vehicles,  and  grazing  by 
cattle.  A  determination  that  Marsilea 
villosa  is  endangered  would  implement 
the  Federal  protection  and  recovery 
provisions  provided  by  the  Act. 
Comments  and  materials  related  to  this 
proposal  are  solicited. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  April  18, 
1991.  Public  hearing  requests  must  be 
received  by  April  1, 1991. 
addresses:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Ernest  F.  Kosaka,  Field  Supervisor, 
Honcdulu  Field  Omce,  U3.  Fish  and 


Wildlife  Service,  300  Ala  Moana 
Boulevard,  room  6307,  P.O.  Box  50167. 
Honolulu,  Hawaii  96850.  Comments  and 
materials  received  will  be  available  for 
public  inspectim,  by  appointment 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Derral  R.  Herbst.  at  the  above  address 
(808/541-2749  or  FTS  551-2749). 
SUPPt.EMENTARY  INFORMATION: 

Backgrotmd 

Marsilea  villosa  was  first  collected  in 
Nuuanu  Valley.  Oahu.  in  1817.  by  Louis 
Charles  Adelbert  von  Chamisso.  the 
botanist  on  a  Russian  world  exploring 
expedition.  Chamisso's  fern  collections 
were  studied  by  George  Kaulfuss  who 
recognized  the  Marsilea  as  a  new 
species  and  described  it  (Kaulfuss  1824). 
liie  type  specimen  was  deposited  in  the 
Herbariimi  of  Higher  Plants  in 
Leningrad.  ApparenUy.  at  that  time  it 
was  widespread  on  Oahu,  and  during 
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the  early  to  middle  1900's,  had  been 
collected  at  several  sites  on  the  island 
(Bruegmann  1969),  including  at 
Barbour's  Point  located  in  the  south 
central  portion  of  the  island.  Today, 
only  two  populations  are  known  from 
Oahu:  One  is  located  at  Kokohead 
Crater  at  the  southeastern  comer  of  the 
island,  growing  on  land  owned  by  the 
City  and  County  of  Honolulu;  the  other 
is  on  the  Lualualei  Naval  Reservation 
located  in  the  central  portion  of  the 
southwest  facing  coast  line. 

On  the  island  of  Molokai,  Marsilea 
was  first  collected  in  1928  at  Mokio 
Point  (Degener  1936),  and  in  1948  at 
Moomomi  in  the  northwestern  portion  of 
the  island.  It  was  last  seen  at  those  sites 
in  the  mid  1970's,  and  surveys  of  these 
areas  during  1984  failed  to  find  the 
plant.  In  1969  a  small  population  was 
discovered  on  privately  owned  land 
near  the  southwestern  tip  of  the  island 
(Winona  Char,  botanical  consultant,  in 
litt,  1989).  Marsilea  was  collected  on 
the  eastern  side  on  the  island  of  Niihau, 
at  Loe  Lake  in  1949.  The  fern  was  not 
found  during  a  1984  survey.  This  area  is 
currently  used  for  cattle  grazing. 

The  three  remaining  populations  at 
Kokohead.  and  the  Lualualei  Naval 
Reservation  on  the  island  of  Oahu,  and 
the  southwestern  tip  of  Molokai  are 
small  and  isolated  from  each  other. 
They  are  near  a  stream  or  an  inlet  from 
the  ocean,  and  less  than  250  feet  in 
elevation.  The  largest  site  is  in  the 
Lualualei  Valley  on  the  Naval 
Reservation  where  clumps  of  this  plant 
are  scattered  among  kiawe  trees 
[Prosopis  juliflora],  in  an  area  of 
approximately  6  acres.  The  Kokohead 
population  covers  about  0.5  acres.  The 
population  on  Molokai  measures 
roughly  7  feet  by  25  feet.  The  fern's 
habitat  is  dynamic,  however,  and  may 
shrink  or  swell  from  year  to  year 
depending  upon  rainfall  or  other  factors. 

Marsilea  villoaa  is  an  aquatic  to 
semiaquatic  fern  that  grows  in  small 
shallow  depressions  on  level  or  gently 
sloping  terrain.  The  soil  is  silty  day  or 
lithified  sand  with  a  shallow  clay  top 
soil.  An  impervious  layer  prevents 
downward  percolation  and  allows  water 
to  pond  temporarily  in  the  depressions. 
Marsilea  villosa  requires  periodic 
flooding  to  complete  its  life  cycle.  The 
spore  cases  normally  are  produced  as 
the  habitat  begins  to  dry  up  and  do  not 
ripen  unless  the  plant  is  drought- 
stressed  (Bruegmann  1986).  When 
sufficient  water  is  present,  the  plant 
reproduces  vegetatively  with  young 
plants  being  produced  on  creeping 
rhizomes. 

Similar  in  appearance  to  a  four-leaved 
clover,  it  is  5-25  centimeters  (2-10 
inches)  tall  with  four  leaflets  at  the  tip 


of  the  stem.  The  leaves  arise  in  pairs, 
and  when  fertile  each  bears  a  small, 
hard  spore  case  on  a  short  stalk  at  its 
base.  All  parts  of  the  plant  may  be 
covered  with  rust-colored  hairs 
(Bruegmann  1989,  St.  John  1981). 
Marsilea  villoaa  is  the  only  member  of 
the  genus  native  to  Hawaii  and  is 
closely  related  to  M.  veatita  of  the 
western  coast  of  the  United  States 
(Forbes  1920,  Christensen  1925). 

The  greatest  immediate  threats  to  the 
survival  of  this  species  are  the 
competition  from  exotic  plants,  and  the 
disturbance  of  areas  where  the  plant 
grows  by  off-road  vehicles  or  by  grazing 
cattle,  liie  extremely  small  number  and 
size  of  the  populations  and  their 
restricted  distribution  makes  the  species 
more  vulnerable  to  stochastic  events. 

Federal  Government  action  on  this 
plant  began  as  a  result  of  Section  12  of 
the  Act  which  directed  the  Secretary  of 
the  Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Docimient  No.  94-51,  was 
presented  to  Congress  on  January  9, 

1975.  In  that  and  subsequent  notices, 
Marsilea  villosa  was  treated  as  under 
petition  for  listing  as  endangered.  On 
July  1, 1975,  the  Service  published  a 
notice  in  the  Federal  Register  (40  FR 
27823)  of  its  acceptance  of  the 
Smithsonian  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act.  and  giving 
notice  of  its  intention  to  review  the 
status  of  the  plant  taxa  named  therein. 
As  a  result  of  that  review,  on  June  16, 

1976,  the  Service  published  a  proposed 
rule  in  the  Federal  Reg^ter  (41  FR  24523) 
to  determine  approximately  1,700 
vascular  plant  species,  including 
Marsilea  villosa,  to  be  endangered 
speciesi>ursuant  to  section  4  of  the  Act. 
llie  list  of  1,700  plant  taxa  was 
assembled  on  the  basis  of  conunents 
and  data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Document  No  94-51  and  the 
July  1, 1975,  Federal  Registar 
pubUcation. 

Marsilea  villosa  was  included  in  the 
July  1, 1975,  notice  of  review  and  the 
June  16. 1976  proposal.  General 
comments  received  in  relation  to  the 
1976  proposal  are  summarized  in  an 
April  26. 1978,  Federal  Registar 
publication  (43  FR  17909).  In  1978, 
amendments  to  the  Act  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10, 1979,  the  Service 
published  a  notice  in  the  Federal 
Registar  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16, 1976,  proposal 


that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 
The  Service  published  an  updated  notice 
of  review  for  plants  on  December  15, 
1980  (45  FR  82480),  September  27  1985 
(50  FR  39525),  and  February  21, 1990  (55 
FR  6184);  Marsilea  villosa  was  included 
as  a  Category  1  candidate  on  all  three 
lists,  indicating  that  the  Service  had 
substantial  information  warranting  its 
proposal  for  listing  as  endangered  or 
threatened. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  a  finding  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(l)'of 
the  1982  Amendments  further  requires 
all  petitions  pending  on  October  1, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  The  latter  was 
the  case  for  Marsilea  villosa  because 
the  Service  had  accepted  the  1975 
Smithsonian  report  as  a  petition.  On 
October  13, 1983,  the  Service  found  that 
the  petitioned  Usting  of  this  species  was 
warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act: 
notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C){i)  of  the  Act.  The     • 
finding  was  reviewed  in  October  of 
1984. 1985, 1986, 1987, 1988,  and  1989. 
Publication  of  the  present  proposal 
constitutes  the  final  1-year  finding  for 
this  species. 

Summary  of  Factors  Affecting  the 
Spades 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424]  promulgated  to 
implement  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  Marsilea  villosa  Kaulf. 
('ihi'ihi)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Shading  and 
competition  for  water  by  naturalized, 
exotic  plants  probably  are  the  two 
greatest  threats  affecting  this  species. 
This  threat  from  encroaching,  competing 
exotic  species  affects  all  the  known 
populations  of  the  plant. 

Several  activities  promote  this 
invasion  by  alien  plant  species.  For 
example,  the  Kokohead  population  has 
been  damaged  by  off-road  vehicles 
which  illegally  enter  the  area;  off-road 
vehicles  not  only  damage  or  destroy 
plants,  but  also  disturb  the  soil 
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promoting  the  ingpesaioa  of  conpeting 

exotic  vegetation.  While  this  population 
has  been  partwBy  fenced  throogh  a 
managefRent  agreement  between  the 
City  and  County  «kJ  The  Nature 
Conservancy  of  Hawaii,  the  threat  of 
damage  from  vehiclee  remains. 

Some  of  the  sites  that  once  supported 
this  plant  have  been  heavily  grazed  by 
cattle.  The  Laatualei  population  grows 
in  an  area  leased  to  private  concerns  for 
cattle  pastureland  Grazing  and 
trampUng  by  cattle  damage  or  destroy 
plants  and  allow  intrusion  by  exotic 
vegetation:  cattle  also  carry  seeds  of 
exotic  species  into  the  area.  However, 
certain  benefits  to  the  Lualualei 
population  may  be  derired  from  the 
presence  of  the  cattle,  as  their  grazing 
on  the  exotic  vegetation  in  some 
respects  helps  to  control  it.  and  their 
trampling  develops  potholes  that  may 
increase  the  fern's  habitat.  The 
Lualualei  Naval  Reservation  receives 
more  rain  than  do  the  western  sides  of 
Niihau  and  Molokai,  thus  alien  plants 
are  favored  at  this  site.  On  Molokai  and 
Niihau  less  exotic  vegetation  would 
compete  with  the  plants  in  the 
temporary  ponds,  and  the  bss  of  the 
fern  from  trampling  or  consumption  by 
cattle  would  not  be  outweighed  by 
potential  benefits  (rf  removing 
competing  alien  plants  or  development 
of  additional  potholes. 

Although  not  documented,  the 
Molodai  population  probably  is 
adversely  affected  by  the  axis  deer 
which  are  known  to  browse  in  the  area. 
Axis  deer  foot  prints  have  been  seen  in 
the  mud  at  Ms  site.  Cattle  graze  nearby, 
but  apparently  not  on  the  site. 

Many  of  the  sites  that  once  supported 
the  fern  now  contain  sugar  cane  fields, 
industrial  parks,  housing  developments, 
and  pastiu-es.  The  population  at 
Barbour's  Point  has  been  replaced  by  an 
industrial  pairk.  an  urban  park,  and 
sugar  cane  fields.  The  Molokai  site  is 
part  of  a  large  privately  owned  parcel, 
that  may  be  considered  for  future 
development.  The  species  was  once 
widespread  and  could  be  discovered  at 
additional  sites  that  could  potentially  be 
threatened  by  mrfaanizatiim. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  known  to  be  a  factor,  bat 
a  small  number  of  plants  have  been 
transplanted  into  private  gardens, 
aquaria,  or  fish  ponds,  and  specimens 
occasionally  are  collected  for  herbaria. 
The  spedes  is  attractive  and  could  be 
sought  by  collectors  of  rare  plants. 
Unrestricted  collecting  for  scientific  or 
horticultural  purposes  or  excessive 
visits  by  individuals  interested  in  seeing 
rate  plants  could  result  from  increased 
publicity,  and  would  seriously  impact 


the  species.  Dtstorbance  ts  the  area  by 
traapling  would  praante  ycater  ingress 
by  competiag  exotic  species. 

C.  Diatese  orpndatitm.  Not  known  to 
be  applicable. 

D.  The  inadeqiracy  of  existing 
regulatory  mechaaisaa.  At  the  present 
time,  no  State  laws  or  existing 
regulatory  nechanisras  protect  Maraileo 
villosa  or  prevent  its  faiher  decline. 
However,  Federal  liatuig  would 
automatically  invoke  listing  under 
Hawaii  State  law,  which  prohibits 
taking  and  encourages  conservatioa  by 
State  government  agencies.  Fands  for 
activities  required  lot  the  conservation, 
management,  enhancement,  or 
protection  of  the  species  could  be  made 
available  imder  section  6  of  the  Act 
(State  Cooperative  A^^ements)  if  the 
species  were  listed  as  threatened  or 
endangered  The  Act  would  also  offer 
adcfitional  protection  to  the  species,  ia 
that  it  is  now  a  violation  of  the  Act  if 
any  person  removes,  cuts,  digs  up. 
damages  or  destroys  an  endangered 
species  in  knowii^  violation  of  any 
State  law  or  regulation  or  in  the  course 
of  any  violation  of  a  State  criminal 
trespass  law.  Listing  under  the  Act  will 
augment  State  and  private  conservation 
measures  for  this  species  by  providing 
for  habitat  protection  through  section  7 
and  recovery  plaiming. 

Marsilea  villosa  was  oace  more 
widespread,  and  additional  as  yet 
undiscovered  sites  couJd  be  found. 
These  sites  could  be  vulnerable  to 
threats  arising  from  urban 
developments.  Under  section  404  of  the 
Clean  Water  Act,  the  U.S.  Army  Corps 
of  Engineers  (Corps)  regulates  the 
discharge  of  fill  into  the  waters  of  the 
United  States,  inchiding  wetlands.  To  be 
in  compfiance  with  the  Clean  Water 
Act,  potential  applicants  are  required  to 
notify  the  Corps  prior  to  undertaking 
any  activity  (grading,  discharge  of  soil 
or  other  fill  material,  etc.)  that  would 
result  in  the  fill  of  wetlantds. 

If  Marsilea  villosa  were  federally 
listed  as  endangered,  the  Corps  would 
be  required  to  aisore  that  any  project  it 
permits,  funds,  or  carries  out  would  not 
be  likely  to  Jeopardize  the  continued 
existence  of  the  fem.  Com&tiona  that 
would  provide  protection  to  the  spedes 
could  be  incorporated  into  permits 
issued  The  provisions  of  section  7  of  the 
Act  are  more  fiiHy  discussed  later  in  this 
proposed  role. 

E.  Other  natural  or  mcnmade  factors 
affecting  its  continued  existence.  The 
small  nuBober  of  populations  makes  the 
species  more  vulnerable  to  certain 
threats  sudi  as  stochastic  events.  A 
single  man-caused  or  natural 
environmental  disturbance  could 
destroy  a  significant  percentage  of  the 


individuafa  of  tins  spedes.  The 
Kokohead  popnktiea  baa  saSered 
localized  dantga  fnm  campfirvs,  and 
file  reaaeina  a  potsatial  threat 

The  Service  has  carefally  assessed  the 
best  scientific  and  ccRiunercial 
information  available  reget(&tg  the  past, 
present,  and  future  thnats  faced  by  this 
species  in  determining  to  profwse  this 
txAb.  Based  on  this  evaluatioB,  the 
ptefciieJ  action  it  to  list  Marsilea 
villoaa  as  endangered  The  three 
remaining  popriations  face  threats  from 
the  encroachment  and  competition  from 
exotic  spedes  of  plants,  demage  from 
off  road  veiucles,  and  grazing  and 
traIr^)Iing  by  domestic  cattle. 
UrbanizatioB  and  fires  remain  as 
potential  threats^  Given  these 
circimistaacea.  the  determination  of 
endangered  status  seems  warranted. 
Criticat  habitat  is  not  being  proposed  for 
the  reasons  Hsted  below. 

Critical  Habitat 

Section  4(a)(3)  of  fte  Act,  as  amended, 
requires  diet  to  (he  maximuin  extent 
prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  the 
species  is  proposed  to  be  listed  as 
endangered  or  threatened  The  Service 
finds  Aat  designation  of  critical  habitat 
is  not  presently  prudent  for  tfris  spedes. 
Such  a  determination  vnmld  result  in  no 
known  benefit  to  the  species.  The 
publication  of  legal  descriptions  and 
maps  necessary  in  a  propossrf  to 
desi^ate  critical  habftat  would 
highlight  the  last  known  sites  for  this 
species  and  may  result  in  increased 
threats  of  vandalism  or  take.  As  noted 
under  Factor  "B,"  Marsilea  vilhsa  is  an 
attractive  plant  and  live  spedmens 
would  be  of  raterest  to  curiosity  seekers 
or  collectors  of  rare  plants.  AU  involved 
parties  and  the  landowners  have  been 
notified  of  the  location  and  Hoportance 
of  protecting  this  species'  habitat. 
Protection  of  the  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  consultation 
process.  Therefore,  it  would  not  now  be 
prudent  to  determine  critical  habitat  for 
Marsilea  vilhsa. 

Available  Conservation  Measures 

Conservation  measures  provided  Us 
spedes  fisted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
throu^  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Spedes 
Act  provides  for  poesrble  land 
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acquiaition  and  cooperation  with  the 
State  ano  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endai^red 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  Jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  If  Marailea  villosa  is  listed, 
the  Department  of  Defense  would  need 
to  consult  with  the  Service  on  their 
pasture  lease  on  the  Lualualei  Naval 
Reservation  if  it  is  determined  that  this 
activity  may  affect  tliis  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  for  endangered  plant  species 
set  forth  a  series  of  general  prohibitions 
and  exceptions  that  apply  to  all 
endangerad  plants.  With  respect  to 
Marailea  villosa  all  trade  prohibitions  of 
section  9(a)(2)  of  the  Act  implemented 
by  50  CFR  17.61,  would  apply.  These 
prohibitions,  in  part  would  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  In  addition,  the  Act 
would  prohibit  malicious  damage  or 
destruction  of  the  species  on  any  area 
under  Federal  jurisidiction.  or  the 
removal  cutting,  digging  up,  damaging 
or  destroying  of  the  plant  on  any  other 
area  in  knowing  violation  of  any  State 
law  or  regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 


agencies.  The  Act  and  60  CFR  17.62  and 
17.63  also  provide  for  the  issuances  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving  plant 
endangered  species  under  certain 
ciroimstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  because  the  species  is  not 
common  in  cultivation  or  in  the  wild. 

Section  9(a)(2)(B)  of  the  Act  as 
amended,  prohibits  the  removal  and 
reduction  to  possession  as  well  as  the 
malicious  damage  or  destruction  of 
endangered  plant  species  in  areas  under 
Federal  jurisdiction.  This  provision 
would  apply  to  the  population  of 
Marailea  villosa  growing  in  the 
Lualualei  Naval  Reservation. 

Requests  for  copies  of  the  regulations 
on  plants  and  inquiries  regarding  them 
may  be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  3507, 
Arlington,  Virginia  22203-3507  (703/35a- 
2104  or  FTS  921-2232). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species:  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Any  final  decision  on  this  proposal  to 
list  Marsilea  villosa  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  Uie 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal.  The  Endangered 
Species  Act  provides  for  a  public 
hearing  on  this  proposal,  if  requested. 
Requests  must  be  received  within  45 
days  of  the  date  of  publication  of  the 
proposal.  Such  requests  must  be  made  in 
writing  and  addressed  to  the  Field 
Supervisor,  Honolulu  Field  Office  (see 
i  section). 


National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1960,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  In  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  Record 
keeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

PART  17— (AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
L  title  SO  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C  - 
1531-1544: 16  U.SC.  4201-4245;  Pub.  L  90- 
625, 100  Stat  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  1 17.12(h) 
by  adding  in  alphabetical  order  the 
family  Marsileaceae  and  the  following 
entry  to  the  List  of  Endangered  and 
Threatened  Plants:  . 
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117.12   Endangered  and  ttireatened 
plants. 
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Dated:  January  22. 1991. 
Richard  N.  Smith. 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc  91-3588  Filed  2-14-91;  8:45  am] 
BtUMO  CODE  4S1IMS-M 

SO  CFR  Part  17 

RIN  1018-AB56 

Endangered  and  Threatened  Wildlife 
and  Plants;  Propoaed  Endangered 
Status  for  the  Point  Arena  Mountain 
Beaver  (Aplodontia  rufa  nigra) 

AQENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  proposing 
endangered  status  for  the  Point  Arena 
mountain  beaver  [Aplodontia  rufa 
nigra).  Limited  in  distribution  to  cool, 
moist  areas  along  the  Mendocino  Coast, 
Mendocino  Comity,  Cftlifomia,  the  Point 
Arena  mountain  beaver  now  occurs  in 
only  nine  known  sites,  comprising  a 
total  of  about  100  acres  of  habitat. 
Estimates  of  the  total  nimiber  of 
remaining  individuals  range  from  about 
51-65  animals  (Steele  1986;  Steele,  pers. 
comm.  1989).  Within  its  localized 
habitat,  threats  to  the  Point  Arena 
moiuitain  beavers  include  grazing, 
highway  construction  and  maintenance, 
pubUc  access  and  recreational  use 
(campground  and  hiking  trails],  rodent 
control,  exotic  plant  expansion,  housing 
developments,  steam  impoundments  and 
irrigation,  predation  by  feral  and  pet 
cats  and  dogs,  and  agricultural  use. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  April  16, 
1991.  Public  hearing  requests  must  be 
received  by  April  1, 1991. 

AOORESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Sacramento  Field 
Office,  2800  Cottage  Way,  room  E-1823, 
Sacramento,  California  95825. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 


appointment,  during  normal  business 
hours  at  the  above  address. 

FOM  FURTHER  INFORMATION  CONTACT 

Mr.  Wayne  S.  White,  Field  Supervisor, 
at  the  above  address  (phone  916/978- 
4866  or  8-460-4866). 
SUPPI.EMENTARY  INFORMATION: 

Background 

The  Point  Arena  moiuitain  beaver  is  a 
member  of  the  family  Aplodontidae, 
which  is  represented  by  a  monotypic 
genus  and  species.  This  family  is  in  the 
order  Rodentia,  suborder  Sciuriomorpha 
and  apparently  represents  the  oldest 
known  group  of  hving  rodents,  the 
Aplodontids,  which  are  thought  to  be 
ancestral  to  sciurid  rodents  (Steele 
1986). 

Taylor  (1914)  described  the  Point 
Arena  mountain  beaver  as  a  full  species, 
but  later  (1918)  revised  his  treatment, 
reducing  the  taxon  to  subspecific  status 
as  Aplodontia  rufa  nigra.  Although  the 
taxon  is  geographically  isolated,  Taylor 
(1918]  felt  the  revision  was  justified.  The 
paucity  of  specimens  and  the  extensive 
overlap  in  certain  cranial  and  external 
characteristics,  led  him  to  conclude  that 
full  species  status  could  not  be 
supported  in  relation  to  other  California 
coastal  mountain  beavers.  Several 
revisions  to  the  species  have  been  made 
(Dalquest  and  Scheffer  1945,  Hall  and 
Kelson  1959,  Hall  1981],  with  the  Point 
Arena  moimtain  beaver  being 
maintained  as  a  subspecies. 

Certain  cranial  and  external 
characteristics  separate  the  Point  Arena 
moimtain  beaver  from  other  subspecies 
of  mountain  beavers  (Taylor  1918).  For 
example,  only  Aplodontia  rufa  nigra  has 
black  and  gray  hir  on  the  dorsal  surface. 
The  black  pelage  characteristics  of  the 
male  and  female  adult  Point  Arena 
mountain  beaver  is  seen  as  early  as  July 
in  young  of  the  year.  In  the  other 
subspecies,  coastal  individuals  tend  to 
be  darker  than  inland  animals,  though 
none  are  as  dark  as  the  Point  Arena 
mountain  beaver.  Osteologically,  the 
outline  and  breadth  of  the  Point  Arena 
moimtain  beaver's  nasal  bones 
represent  a  unique  cranial 


characteristic.  The  Point  Arena  form  is 
stocky  and  cylindrical  in  body  shape 
with  a  broad,  massive,  laterally 
compressed  skull.  The  skull's  flat  upper 
surface  and  lack  of  postorbital 
processes  are  noteworthy  (Hall  1981). 
Mountain  beavers  possess  small  eyes, 
rounded  ears,  and  a  distinctive 
cylindrical  stump  of  a  tail.  Each  forepaw 
has  an  opposable  thumb  and  all  digits 
have  long,  curved  claws. 

Three  well-differentiated  subspecies 
of  mountain  beavers,  the  Humboldt 
mountain  beaver  [A.  r.  humboldtiand). 
Point  Arena  mountain  beaver  [A.  r. 
nigra),  and  Point  Reyes  mountain  beaver 
[A.  r.  phaea)  are  distributed  along  the 
north  coast  of  Cahfomia.  Each  of  these 
is  geographically  separated  by 
considerable  distances  (Steele  1986). 
Approximately  80  miles  separate  the 
Point  Arena  mountain  beaver  from  the 
range  of  its  northern  conspecific,  the 
Humboldt  mountain  beaver.  To  the 
south,  the  range  of  the  Point  Reyes 
mountain  beaver  begins  about  60  miles 
from  the  southern  limit  of  the 
distribution  of  the  Point  Arena  taxon. 

Of  the  seven  subspecies  of  mountain 
beaver  occurring  on  the  coast  or  inland, 
the  Point  Arena  form  has  the  most 
limited  distribution  and  is  found  only  in 
coastal  Mendocino  County,  California. 
Historical  collection  records  noted 
populations  between  the  town  of  Point 
Arena  and  Alder  Creek,  a  distance  of 
about  6.8  miles  (Camp  1918).  Data  from 
the  Christiansen  Ranch  area  increased 
the  known  range  about  Rve  miles  further 
north  (Pfeiffer  1954).  In  1981  Steele 
attempted  to  relocate  the  four 
historically  known  populations,  but 
foimd  that  only  the  population  at  Alder 
Creek  remained.  He  did,  however, 
discover  three  previously  unrecorded 
populations  (Steele  1982).  These  areas 
were  resurveyed  by  Steele  in  1986, 
resulting  in  a  total  of  eight  known 
populations,  four  of  which  were 
observed  during  the  1981  field  survey 
(Steele  1982, 1986].  In  1989.  an  additional 
population  was  discovered  at 
Manchester  State  Beach  (Steele,  pers. 
comm.  1089).  All  nine  populations  are 
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located  within  the  previously  described 
geographical  range  of  about  12  miles 
along  the  coast  line.  Populations  are 
found  at  Mallo  Pass  Creek.  Irisk  Creek. 
Alder  Creek.  Manchester  State  Beach 
(three  sites  indndiiig  the  AnMfican 
Telephone  and  Tekfraph 
communication  facility),  Lagoon  Lake, 
Minor  Hole  Road,  and  Point  Arena, 
Mandodno  County,  California  (Steele 
1982, 1986;  Steele,  pers  comm.  1989). 

Mountain  baavars  are  restricted  in 
geographic  distribution  to  cool,  moist 
areas  receiving  heavy  rainfall  (25-60 
inches  per  year)  along  the  Pactfic  Coast 
and  Sierra  Nevada,  extending  from 
southern  Britlrii  Colombia  to  central 
California  (Steele  1966).  Tha  Point  Arena 
subspecies  occurs  only  in  Mendocino 
County,  CaUfbraia,  within  the  coastal 
narrow,  and  Irregolaily  shaped  valleya. 
These  valleys  have  relatively  warm 
temperatuies  because  the  ridges  block 
the  cool,  moist  onshore  ocean  breezes; 
thereby  limiting  the  potential  moist 
habitat  required  by  the  Point  Arena 
mountain  beaver. 

Potat  Arena  mountain  beaver 
populatiooa  have  been  located  on  steep, 
northfadng  slopes  or  in  protected 
gulches.  Burrowing  activities  usually  are 
condnctsd  under  dense  vegetation, 
where  moisture  oooditioas  make  the  soil 
relatively  easy  to  excavate.  Micro- 
habitat  conditions  include  an  abundant 
supply  of  food  plants  and  moderately 
deep  and  firm  soil  with  good  drainage 
(Steele  1986).  Those  populations  on 
coastal  strand/coatal  scrub  habitat  are 
less  sheltered;  however,  strong  winds 
and  a  persistent  marine  influence 
prevent  extreme  fluctuations  in 
temperature  (Steele  1986). 

Point  Arena  mountain  beavers  are 
found  in  habitats  with  four  basic  types 
of  vegetation:  costal  scrub,  coniferotu 
forest  riparian,  and  stabilized  dunes 
(coastal  strand).  Habitat  types  for  tfie 
nine  populations  are  as  follows:  Point 
Arena-coastal  scrub.  Minor  Hole  road- 
coastal  scrub/riparian.  Lagoon  Lake- 
coastal  scrub,  Alder  Creek-coastal 
scrub/riparian,  Mallo  Pass  Road-coastal 
scrub/riparian.  Manchester  State  Beach- 
coastal  scrub/coastal  strand.  American 
Telephone  and  Telegraph 
communication  fadfity  at  Manchester 
State  Beach-costal  scrub/ coastal  strand, 
and  Irish  Guldi-ooastal  scrub/riparian/ 
coniferous  forest. 

Coastal  scrub  species  indude  cow- 
parsnip  [Herachum  lanatum),  coyote 
Brush  [Baccharia  pHularis],  wax-myrtie 
[Myrica  catifomicaS,  Cahfomia 
blackbeny  {Rabat  ritifoHus],  salal 
[Gaultheria  ghalhn],  •ad  poison-oak 
[Rhus  divertiloba).  Coastal  strand 
habitat  consists  of  lopine  [Lapinua 
arborau*).  coyote  brwh.  ooest  goldenrod 


[Solidaga  apatghulata),  dune  grasses, 
and  ice  plant  [Meaembryanthemum 
spp.).  At  the  Irish  Creek  population  site, 
the  coniferous  overstory  is  composed 
primarily  of  Douglas-fir  [Paeudotauga 
menxieaii).  gaint  fir  [Abiea  grandia),  and 
bishop  pine  [Pinua  muricata).  Riparian 
and  coatal  scrub  species  are  prevalent 
in  the  understory  of  the  Irish  Creek  site 
and  indude  spedes  such  as 
thimbleberry  [Rubua  parvtvlorua),  nettle 
{Urtica  spp.).  sword  fern  [Polystichum 
munitum),  salmon  berry  [Rubua 
apectabilia),  and  elderberry  [Sambucua 
supp.).Riparian  vegetation  is  found  in 
conjimction  widi  other  habitat  types  at 
Minor  Hole  Roed.  Alder  Ckeek,  Irish 
Gulch,  and  Mallo  Pass  Road  and 
includes  skunk-cabbage  [Luaichiton 
awericanum),  gaint  horsetail  {Equiaetum 
Telmateia),  wiUowt  (So/cc  spp.).  red 
alder  [Alnua  oregona),  wood  rose  [Roa 
gymnocarpa),  and  California  blackberry 
(Hardham  and  True  1972). 

At  the  three  sites  on  Mandiester  State 
Beach  (one  of  which  is  referred  to  as  the 
American  Telephone  and  Telegraph 
communication  facility),  the  Point  Arena 
mountain  beaver  occupies  stabilized 
sand  dunes  with  coastal  scrub 
components.  The  Manchester  State 
Beach  sites,  located  about  0.25  miles 
apart  are  significantly  different  than  the 
other  known  Point  Arena  mountain 
beaver  locations  because  they  provide 
less  cover,  fewer  food  plants,  and  poorer 
borrowing  substrate.  Although  mountain 
beavers  usually  construct  imderground 
burrows,  those  inhabiting  the  coastal 
strand  burrow  under  shrubby 
vegetation.  Because  temperatures  are 
stiU  relatively  mild  with  minimum 
fluctuations  owing  to  the  marine 
influence,  the  Point  Arena  mountain 
beaver  is  able  to  tolerate  these  surface 
ambient  temperatures  in  the  coastal 
strand  environment 

No  data  are  available  on  historical 
population  numbers  for  the  Point  Arena 
mountain  beaver,  However,  estimates 
for  other  subspecies  range  from  1.4  to  2.2 
individuals  per  acre  for  A.  r.  pacifica  in 
Oregon  (Neal  and  Borrecco  1981, 
Lovejoy  and  Black  1979)  up  to  9  (or  16 
temporarily)  animals  per  acre  (Voth 
1968). 

During  a  1685-1966  status  survey, 
Steele  (1966)  found  a  total  of  41  active 
burrow  systems  in  ei^t  populations 
(range  2-0  animals/s]rstem).  He 
estimated  that  d»  number  of  individuals 
per  site  ranged  from  3  to  10  or  more,  for 
an  overall  subspecies  population 
estimate  of  approximately  41-65 
individuals.  The  Point  Arena  motmtain 
beavers  occupied  roughly  24  acres  of  a 
total  of  approximately  63  acres  of 
available  habitat  (Steele  1966).  Sites 
vary  in  size  from  3.7  to  10.8  acres  of 


which  aboat  1 J  to  8  acres  wera 

occupied  by  the  mountain  beavers 
(Steele  1986).  By  incorporating  data  from 
the  1988  survey  (Steele,  pers,  comm.), 
the  number  of  sites  was  increased  to 
nine,  the  total  population  estimate  to  Si- 
65,  and  the  total  available  habitat  to 
about  100  acres. 

Mountain  beavers  live  within  an 
extensive  system  of  tuimels  usually 
construded  a  few  inches  from  the 
surface  (Steele  1986).  Runways  are 
enlarged  to  accommodate  nests  and  for 
food  storage  facilities  (Steele  1986). 
These  burrows  are  found  only  in 
portions  of  the  home  range  (Martin 
1971).  Limited  data  on  the  Ftoint  Arena 
mountain  beaver  indicate  that  an 
average  of  one  or  two  animals  is  foimd 
within  individual  burrow  systems 
(Steele  1986). 

Radio-telemetry  studies  indicate  that 
adult  mountain  beavers  had  home 
ranges  varying  from  0.01  to  0.08  acres 
size  (mean  QJH  acres),  with  no 
significant  differences  between  males 
and  females  (Martin  1971).  Adults  do  not 
seem  to  range  far  from  the  burrow 
entrances  as  evidenced  by  a  maximum 
recorded  distance  of  about  140  feet 
(Martin  1971).  During  the  breeding 
season  individuals  may  travel  outside 
the  calculated  home  range.  In  the 
summer  months,  young  moimtain 
beavers  use  the  burrow  systems  as  well 
as  ground  surface  to  disperse  from  the 
next  (Steele  1986). 

Mountain  beavers  appear  to  be 
solitary  in  their  social  structiu^,  except 
during  the  breeding  season,  and 
intra  spedflcally  defend  their  nests  and 
burrows  (Martin  1971).  Even  though 
home  ranges  may  overlap,  each 
mountain  beaver  is  solitary  when 
feeding  (Stede  1986). 

A.  r.  nigra  prefers  to  forage  on 
succulent  herbaceous  plant  material  and 
the  dedduous  tree  bark  and  leaves 
forming  the  understory  (Steele  1982. 
1986).  Spedes  frequently  consumed  by 
the  mountain  beaver  include  sword  fern, 
cow  parsnip,  salal  nettle,  salmonberry, 
and  lupine.  From  the  little  information 
available,  it  appears  that  the  Point 
Arena  mountain  beaver  is  primarily  a 
nocturnal  forager  (Steele  1986). 

In  comparison  to  the  abilities  of  many 
other  rodents,  the  mountain  beaver  is 
physiologically  somewhat  limited  in 
maintaining  its  water  balance  and  in 
thermoregulating  (Dolph  et  al.  1962; 
Greenbaum  and  Dicker  1963;  House  et 
al.  1963;  Druzinshy  1963, 1964:  Johnson 
1971;  Kbmey  1971;  and  odiers). 
Anatomicfd  and  physiological  data 
indicate  that  mountain  beavers  are 
incapable  of  producing  a  concentrated 
mine  and,  therefore,  require  substantial 
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daily  amounts  of  water.  It  is  thought  that 
the  limited  osmoregulatory  abilities  of 
the  mountain  beaver  are  responsible  for 
its  localized  distribution,  confining  it  to 
cool  moist  areas  (Nungesser  and 
Pfeiffer  1965).  Work  with  A.  r.  pacifica 
in  Oregon  found  that  the  nest  and 
burrow  system  effectively  mediate 
warm  surface  temperatures  and 
seasonal  changes  in  humidity  (Johnson 
1971,  Kiimey  1971).  Further  evidence 
stems  from  work  on  dehydration  studies 
of  mountain  beavers  such  as  the  finding 
that  A.  rufa  has  a  limited  ability  to 
increase  reabsorption  of  sodiiun  in  the 
kidney  when  dehydrated  (Schmidt- 
Nielson  and  Pfeiffer  1970).  To  excrete 
this  excess  sodium  requires  the  loss  of 
water  via  the  urine.  Further,  there  are  no 
indications  that  mountain  beavers  can 
enhance  evaporative  water  loss  when 
heat-stressed,  a  method  used  by  some 
mammals  to  maintain  homeothermy 
(Goslow  1964,  Johnson  1971,  Kinney 
1971). 

In  mountain  beavers,  it  appears  that 
the  relatively  primitive  thermoregulatory 
ability  limits  the  animal's  surface 
activity  to  moderate  temperature  days. 
Mountain  beavers  can  thermoregulate 
adequately  only  over  a  relatively 
narrow  band  of  ambient  temperatures  (0 
to  16  degrees  C)  which  corresponds  to 
the  normal  temperature  range  within  the 
burrows  (Kinney  1971).  Animals 
exposed  to  environmental  temperature 
of  around  30  degrees  C  may  experience 
the  upper  thermal  tolerance  limit 
(Kinney  1971).  When  surface 
temperatures  are  too  warm,  the 
mountain  beaver  will  either  seek  refuge 
in  its  biuTow  or  orient  its  body  to 
maximize  its  ability  to  lose  body  heat 
passively.  In  laboratory  experiments, 
mountain  beavers  undergoing  heat 
stress  responded  by  a  decreasing 
metabolic  and  respiratory  rates,  and  by 
changing  posture  to  maintain  a 
relatively  constant  body  temperatiu'e 
(Steele  1986). 

Mountain  beavers  usually  reach 
sexual  maturity  during  the  second  year. 
Because  it  is  monestrous  and  all  females 
in  a  given  population  ovulate  at  about 
the  same  time  (during  a  period  of  5-7 
weeks  in  mid  or  late  wnnter),  the 
breeding  season  is  quite  limited  (Pfeiffer 
1958).  It  appears  that  the  gestation 
period  is  28  to  30  days  (Pfeiffer  1958).  In 
late  February  and  March,  the  litter  is 
bom,  containing  usually  two  to  three, 
infrequentiy  four,  individuals  (Steele 
1986).  Only  one  litter  per  female  is 
produced  per  year  (Steele  1986). 

Demographic  information  such  as  age 
class  structure  and  distribution  on  the 
Point  Arena  mountain  beaver  is  sparse. 
Data  from  other  subspecies  indicate  a 


sex  ratio  of  1.2  to  1.0  (male  to  female]  for 
adult  A.  r.  pacifica  (Lovejoy  and  Black 
1979).  Other  Aplodontia  subspecies  are 
known  to  have  survived  for  six  or  more 
years  (Lovejoy  and  Black  1979). 

Because  of  their  burrowing  habits  and 
foraging  in  gardens,  croplands,  and 
forests,  mountain  beavers  can  cause 
extensive  damage  and  are  considered  a 
nuisance  in  some  areas  (Steele  1986). 
For  example,  in  certain  areas  of  coastal 
Oregon  and  Washington,  the  moimtain 
beaver  is  numerous  and  regarded  as  a 
pest  (Scheffer  1929, 1%illips  1982). 
Mountain  beavers  can  be  particularly 
destructive  in  Douglas-fir  forests  by 
clipping  conifer  seedlings,  basal  girdling 
of  sapUngs,  and  undermining  roots  by 
burrowing  (Neal  and  Borrecco  1981). 
However,  none  of  the  totally  California 
subspecies  are  known  to  cause 
substantial  damage  to  crops,  nor  are 
they  generally  found  in  intensively 
managed  forest  tracts. 

Of  the  nine  known  populations  of 
Point  Arena  mountain  beaver,  three  are 
totally  on  private  land  (Minor  Road, 
Lagoon  Lake,  and  American  Telephone 
and  Telegraph  commimication  facility). 
Four  others  (Point  Arena,  Alder  Creek, 
Irish  Gulch,  and  Mallo  Creek)  partly  are 
on  private  land.  The  State  of  California 
has  jurisdiction  over  two  of  three 
mountain  beaver  locations  at 
Manchester  State  Beach  (California 
Department  of  Parks  and  Recreation), 
and  also  owns  portions  of  Alder  Creek, 
and  highway  rights-of-way  on  the  Point 
Arena,  Irish  Gulch,  and  Mallo  Creek 
sites.  The  other  mountain  beaver  site  at 
Manchester  State  Beach  occurs  on  the 
communication  facility  that  is  owned  by 
the  American  Telephone  and  Telegraph 
Company;  this  private  land  is  encirded 
by  State  land  (Manchester  State  Beach). 
On  Minor  Road  the  County  of 
Mendocino  has  a  highway  right-of-way. 

The  Point  Arena  mountain  beaver  is 
included  as  a  category  1  taxon  in  the 
Service's  most  recent  Animal  Notice  of 
Review,  published  in  the  Federal 
Register  on  January  6, 1989  (54  FR  554). 
For  taxa  in  this  category,  the  Service  has 
substantial  information  on  hand  to 
support  the  biological  appropriateness 
of  proposing  to  list  such  taxa  as 
endangered  or  threatened  species. 

Summary  of  Fadors  Affecting  the 
Spedes 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 


the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Point  Arena  mountain 
beaver  [Aplodontia  rufa  nigra)  are  as 
follows: 

A,  The  preaent  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Although  *iiere 
are  no  estimates  available  on  the 
amount  of  historical  habitat  for  the  Point 
Arena  mountain  beaver,  given  the 
amount  of  habitat  that  already  has  been 
developed  for  urban  and  agricultural 
purposes,  it  is  likely  that  substantial 
habitat  loss  has  occurred.  Livestock 
production,  dating  from  the  time  of 
introduction  of  catUe  by  the  Spanish, 
may  well  have  substantially  modified 
historical  Aplodontia  habitats  (Steele 
1986).  Earlier  known  Point  Arena 
mountain  beaver  populations  were 
situated  near  fanning  or  ranching 
activities.  Livestock  grazing  and  brush 
clearing  have  eliminated  much  coastal 
scrub  habitat  in  the  area  (Steele  1986). 
Moreover,  cattle  have  stepped  on 
Aplodontia  burrows  and  destroyed 
runways  (Steele  1986).  Of  the  nine 
presently  known  populations,  five  are 
found  near  agricultural  or  ranch  land 
and  are  subject  to  continued  impacts 
from  these  activities  (Steele  1986). 

Construction  of  private  and  county 
roads  has  resulted  in  the  loss  of  habitat 
New  home  construction  at  Irish  Beach 
and  in  Irish  Creek  upslope  from  the 
mountain  beaver  population  has 
affected  the  habitat  quahty.  Loss  of 
habitat  diunping  of  trash,  and  an 
increase  in  predation  by  feral  and  non- 
feral  house  pets,  may  have  reduced  the 
Point  Arena  mountain  beaver  population 
at  Irish  Creek.  About  100  homes  were 
completed  in  1983  as  part  of  a  planned 
development  of  1,091  homes  (Steele 
1986).  "The  developer  recently  received 
approval  from  the  county  and  the 
California  Coastal  Commission  to 
develop  approximately  50  more  homes 
(Berrigan.  Mendocino  County  Planning 
and  Building  Services  Department  pers. 
comm.).  An  adjunct  part  of  this  project 
included  constructing  a  water  diversion 
system  at  Mallo  Creek  to  supply  the 
domestic  water  requirements  of  the 
development.  RecenUy  the  Coastal 
Commission  approved  the  withdrawal  of 
up  to  50  cubic  feet  per  second  of  water 
fi^m  Mallo  Creek  for  residential  use  at 
the  Irish  Beach  subdivison  (B.  Noah 
Tilghman,  California  Coastal 
Commission,  letter  dated  June  22, 1988). 
Such  a  water  diversion  has  the  potential 
to  adversely  affect  the  mountain  beaver 
by  reducing  the  amount  and  quality  of 
available  habitat  Ancillary  faciUties 
including  a  market  motel,  and  offices 
also  were  tentatively  planned  for 
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constncdon  (SteeJa  UM).  Tha  latest 
revision  to  ths  Mendocino  County  Land 
Use  Flan  skows  inoeaaing  bousing 
devekipaBants,  creating  a  potential  for 
additional  indirect  and  direct 
disturbance  to  the  mountain  beavers  in 
the  Irish  Creek  area. 

A  subdivision  also  has  been  planned 
for  Lagoon  Lake.  AldMMigh  the  roads  are 
now  in.  only  a  couple  of  homes  have 
been  built  there.  However,  if 
development  proceeds  as  originally 
envisioned,  homes  could  be  built  up  to 
several  hundred  feet  away  from  the 
Point  Arena  mountain  beaver  site  at 
Lagoon  Lake.  Some  of  the  lots  that  are 
part  of  the  Hunter's  Lagoon  project  at 
Lagoon  Lake  have  been  purchased  by 
the  California  Department  of  Paiks  and 
Recreation  as  additional  land  for 
Manchester  State  Beach  (Dave  Barlett 
California  Department  of  Parks  and 
Recreation,  pers.  comm.).  With  such 
close  urban  development  the  mountain 
beavers  will  be  si^ject  to  increased 
human  disturbance  and  probably 
augmented  predation  pressure  by  house 
pets.  Urban  development  in  the  Lagoon 
Lake  area  may  adversely  modify 
existing  mountain  beaver  habitat  and 
reduce  the  number  of  animals. 

The  Irish  Beach-to-Manchester 
Alternative  Coastal  Trail  has  been 
proposed  to  provide  non-vehicular 
beach  access  at  Irish  Beach.  Alder 
Creek  Beadi  Road.  Khmey  Road,  and 
Stoneboro  Road.  Tliis  pTo|ect  inchides 
construction  of  a  parking  area, 
construction  of  an  interpretative  center 
and  establish  access  to  die  proposed 
trail  atboth  Usfa  Creek  and  Alder 
Creek,  lids  would  increase  human 
disturbance  to  the  mountain  beaver 
population  and  residt  in  a  reduction  in 
habitat  quality.  There  is  no  information 
available  to  indicate  diet  the  Point 
Arena  mountain  beavCT  can  tolerate  this 
degree  of  human  disturbance.  However, 
even  a  limited  effect  on  the  mountain 
beaver's  reproductive  success  or 
mortality  rates  from  predation  could 
extirpate  this  population  of 
approximately  five  animals. 

It  is  hkely  that  there  has  been 
previous  habitet  loss  at  the  American 
Telephone  and  Telegraph 
communication  facility  resulting  from 
construction  and  secondary  impacts 
from  use  of  the  facility.  It  is  not  known 
how  large  this  population  was  prior  to 
construction  of  the  cranmunication 
facility;  however,  there  are  only 
approximately  four  animals  now  present 
on  this  3.7  acre  site  (Steele  1966). 

B.  Overutilization  for  commerdai 
recreatioaaJ.  scientific,  or  educational 
purpose*.  Overutilization  is  not  known 
to  be  a  problem.  However,  the  very  low 
number  of  individuals  at  these  isolated 


remaining  sites,  makes  each  population 
vulnerable  to  extirpation  from  coUection 
for  scientific  or  other  purposes. 

C  Disease  or  predation.  Predation  by 
domestic  and  feral  dogs  as  wril  as  cats 
is  a  mortality  factor  for  mountain 
beaver,  particularty  ia  sites  located 
adjacent  to  existing  urban  and 
agricultural  developmente  such  as  at 
Irish  Gulch,  Alder  Creek,  and  Point 
Arena.  The  impact  of  this  predatioo 
pressure  has  the  potential  to  be 
devasteting  on  such  small  populations  in 
that  one  determined  predator  could 
extirpate  any  of  the  remaining 
populations. 

D.  Inadequacy  of  existing  regulatory 
mechanisms.  The  California  Department 
of  Fish  and  Game  considen  the  Point 
Arena  mountain  beaver  a  "Species  of 
Special  Concern"  and  is  in  the  process 
of  preparing  the  documentetion  to 
request  that  the  Stete  Fish  and  Game 
Commission  designate  this  taxon  as 
endaitgered.  Although  the  California 
Department  of  Fish  and  Game  requires 
special  authorization  (either  a  collecting 
permit  or  memorandum  of 
underatanding)  to  collect  this  subspecies 
for  scientific  purpoaes.  there  is  no  legal 
status  to  protect  ite  habitat 
Furthermore,  because  the  Point  Arena 
mountain  b«Bver  is  classified  by  the 
State  of  California  as  a  non-game 
animal,  farmers  and/or  other 
landownen  may  lewdly  take  the 
animals  without  obtaining  a  permit  if  the 
animals  are  deemed  destructive  to 
property  such  as  crops. 

All  known  Point  Arena  mountain 
beaver  populations  are  within  the 
Coastal  Zone  and.  therefore,  subject  to 
the  provisions  of  the  California  Coastal 
Act  (California  State  Public  Resources 
Code,  Division  20;  California  Coastal ' 
Act  of  1976).  The  primary  goal  of  the 
Coastal  Act  is  to  preserve  and  protect 
natural  resources,  prime  agricultural 
land,  and  timber  luid.  The  Coastal 
Commission  is  authorized  to  approve 
only  those  activities  that  are  dependent 
on  these  resources.  However,  activities 
such  as  dredging,  channelization, 
construction  of  pipelines,  transmission 
lines,  water  diversions,  and  existing 
agricultural  operations  may  be 
permitted.  Local  coastal  plans  must  be 
developed  by  coastal  cities  and  counties 
and  include  a  land  use  plan,  zoning 
ordinances,  and  zoning  maps.  A  land 
use  plan  has  been  developed  for  the 
Inverson  Planning  Area  (Land  Use  Plan: 
Mallo  Pass  Creek  to  Inverson  Road). 
This  planning  area  plus  a  small  section 
of  the  Navarro  River  to  Mallo  Pass 
Creek  Planning  Area,  includes  the  entire 
known  distribution  of  the  Point  Arena 
mountain  beaver.  However,  this  plan 
does  not  contain  any  specific  actions 


designed  to  protect  the  mountain  beaver 
or  ite  habitat 

The  Coastal  Act  and  Mendocino 
County  Land  Use  Plan  provide  indirect 
habitat  protection  to  the  mountain 
beaver.  However,  such  land  use  plans 
are  not  required  to  minimize  activities 
adjacent  to  sensitive  habitat  such  as 
construction  of  housing  tracts,  diversion 
or  retention  of  drainage  waters, 
increased  human  intrusion,  or  adverse 
impacte  by  livestock.  Further,  moimtain 
beavers  are  not  presentiy  protected  from 
development  activities  or  other 
potentially  adverse  impacte  because 
there  are  no  regulations  or  guidelines 
that  protect  die  animal  or  ite  habitat 

E.  Other  natural  and  manmade  factors 
affecting  its  continued  existence. 
Construction  of  roads  may  reduce  or 
possibly  eliminate  the  ability  of  young 
Point  Arena  mountain  beavera  to 
successfully  disperse  from  natal  areas. 
Point  Arena  mountain  beavers  may  be 
killed  by  cars  as  they  attempt  to  cross 
roads.  Beth  the  Minor  Hole  Road  and 
Alder  Creek  pofmlations  have  burrows 
near  and  under  roadways  (Steele  1968). 
thus  increasing  the  likelihood  that 
mountain  beavers  will  wander  onto  the 
pavement  The  nocturnal  habits  of  the 
animal  make  their  attempts  at  road 
crossing  even  more  hazardous. 

Rodent  control  by  trapping  and 
baiting  is  still  fairly  common  along  the  ; 
Mendocino  Coast  and  often  is 
associated  with  residential  and  family 
garden  practices  (Steele  1986).  Baite 
laced  with  strychnine  or  anticoagulante 
are  the  most  widely  used  (Steele  1986). 
Also,  wet  spots  and  seeps  sometimes 
are  treated  with  applications  of  copper 
sulfate  to  control  sheep  liver  fluke 
(Steele  1986).  Although  there  is  no 
information  availabte  assessing  the 
impacte  of  such  programs  on  the  Point 
Arena  mountain  beaver,  these  activities 
represent  a  potential  threat 
Maintenance  workers  at  the 
Kampgrounds  of  America  facility  near  . 
the  mountain  beaver  site  at  Point  Arena 
placed  poison  bait  and  traps  out  to  kill 
the  mountain  beaven  they  mistakenly 
identified  as  gophers.  It  is  unknown  if 
any  Point  Arena  mountain  beavers 
succumbed:  however,  this  demonstrates 
the  direat  that  rodent  control  activities 
present  and  also  how  an  act  of 
vandalism  throu^  trapping  or 
application  of  poison«l  bait  could  ' 
severely  impact  the  species.  Although 
no  such  vandalism  has  been  reported, 
the  potential  existo  to  extirpate  these 
small,  disjunct  populations. 

Exotic  plants  include  gone  [Ulex 
europaeus),  broom  [Cytisus  spp],  ' 

pampas  grass  [Cortoderia  SeUoana], 
and  others.  In  some  areas  these  species 
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have  become  established  and  relatively 
widespread,  diereby  reducing  the 
quality  and  quantity  of  the  native 
ecosystem  of  the  Point  Arena  mountain 
beaver. 

Because  the  remaining  Point  Arena 
mountain  beavers  have  a  localized 
distribution,  they  are  extemdy 
vulnerable  to  extinction  from  a 
catastrophic  event  such  as  fire,  flooding, 
disease,  drought  or  earthquake.  Such 
events  could  eliminate  all  individuals  or 
further  depress  the  already  low 
population  numbers  to  a  point  where 
they  could  not  recover. 

Additionally,  the  population  numbers 
are  now  sufficiently  low  so  that  the 
effects  of  inbreeding  depression 
(whereby  closely  related  individuals 
breed]  may  result  in  the  expression  of  a 
deleterious  gene  in  the  population. 
Individuals  possessing  such  deleterious 
alleles  are  less  likely  to  effectively  cope 
with  die  environmental  conditions  or  to 
adapt  to  environmental  changes,  even 
relatively  minor  ones.  Moreover,  small 
pofMilations  (especially  those  with  less 
than  50  individuals],  are  subject  to  the 
effects  of  genetic  drift  This  means  that 
by  chance  events,  the  genetic  variability 
eventually  will  decline  in  small 
populations,  thus  limiting  the  flexibility 
of  a  population  to  respond  to 
environmental  changes.  The  effects  of 
genetic  drift  and  inbreeding  depression 
are  genetically  similar.  Individual 
populations  of  mountain  beavers 
number  friMn  about  3  to  10  animals,  and 
therefore,  the  genetic  effecte  of  small 
size  are  likely  to  be  a  significant  factor 
in  the  taxon's  long-term  survivability. 

Small  populations  may  also  suffer 
from  the  effects  of  habitat 
fragmentation.  The  subcfivision  of  the 
habitat  into  smaller  blocks  of  land  often 
is  the  result  of  human-related  activities 
such  as  fire,  water  diversion,  livestock 
grazing,  road  construction,  and  urban 
development  and  serves  to  exacerbate 
the  segregation  of  the  extant 
populations.  Habitat  fragmentation,  by 
further  reducing  population  size, 
increases  the  probability  of  genetic  drift 
and  inbreeding  depression  that  may 
result  in  less  vigorous  and  adaptable 
populations  of  mountain  beavera. 

The  Service  has  carefully  assessed  the 
best  scientific  and  conunercial 
information  available  regarding  the  past 
present  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Point 
Arena  mountain  beaver  [Aplodontia 
rufa  nigra)  as  endangered.  The  limited 
distribution  (nine  sites),  narrow 
physiological  habitat  tolerances,  small 
overall  population  nmnber,  and  threats 
of  habitat  loss  (ram  urban  development. 


pesticide  application,  predation  by  feral 
animals  as  well  as  house  pets,  and 
human  disturbance  make  endangered 
status  warranted  in  lieu  of  threatened 
status.  Given  these  threats  and  with 
only  about  51-65  individuals  remaining 
on  about  100  acres  of  habitat  the  taxon 
is  now  facing  extinction.  Critical  habitat 
is  not  being  proposed  for  reasons 
enumerated  under  the  Critical  Habitat 
section. 

Critical  HabUat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  concurrently 
with  determining  a  species  to  be 
endangered  or  threatened.  Because  the 
Point  Arena  mountain  beaver  now 
occurs  in  such  small  populations  (3  to  10 
individuals  per  site)  and  is  limited  to 
nine  known  sites  with  a  restricted 
distribution  of  about  100  aares.  any  acta 
of  vandalism,  such  as  trai^ring. 
poisoning,  or  collection,  could  seriously 
reduce  the  outstanding  numbers  of 
individuals  and  cause  irreparable  harm. 
Further,  interested  parties  have  been 
notified  of  the  status  of  the  taxon 
including  landowners  as  well  as  private. 
State,  city,  coimty,  and  Federal  agencies. 
Therefore,  because  the  concerned 
landowners  already  have  been  notified 
and  any  proposal  for  critical  habitat 
requires  pubhcation  of  inecise  location 
maps  in  Uie  Federal  Re^ster  which 
could  result  in  vandalism  or  collection, 
the  Service  has  determined  diat 
designation  of  critical  habitat  would  not 
be  prudent. 

Available  Coaservati<m  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requiremente  for 
Federal  protection,  aJod  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  resulte  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  die 
States  and  requires  diet  recovery 
actions  be  carried  out  for  all  listed 
species.  Potential  recovery  actions  could 
include  establishing  a  buffer  around 
each  population  site  and  excluding 
further  urban  or  other  development 
within  the  zone  of  about  100  acres  of 
total  habitat  or  writhin  adjacent  potential 
habitat  installing  protective  fencing, 
implementing  cooperative  a^eemente  to 
mana^  the  species,  and  restricting 
pesticide  application.  Such  actions  may 
be  initiated  following  listing.  The 


protection  required  of  Federal  agencies 
and  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  die  Act  are  codified  at  SO  CFR  part 
402.  Section  7(aK4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification  of 
proposed  critical  habitat  If  a  spedes  is 
listed  subsequendy,  section  7(aK2) 
requires  Federal  agenctes  to  ensure  that 
activities  they  authorize,  fund,  or  cany 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  iU 
critical  habitat  If  a  Federal  action  may 
affect  a  listed  species  or  ite  critical 
habitat  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Federal  involvement  may 
occur  if  the  Federal  Highways 
Administration  provides  funding  to  the 
California  Department  of  Transportation 
(Caltrans)  to  construct  new  highways  or 
repair  existing  ones.  The  American 
Telephone  and  Telegraph  Company 
proposed  to  install  a  subterminal  fiber 
optics  cable  in  a  six-foot  deep  trench  as 
part  of  its  submarine  lightguide  cable 
installation  project  under  ite 
communication  facility.  In  consideration 
of  the  mountain  beaver  on  the  site,  the 
proposal  was  modified  to  bore  the  cable 
through  the  site  rather  than  excavate  a 
six-foot  deep  trench,  ff  hydroelectric 
facilities  are  proposed  for  the  streams 
within  or  adjacent  to  Point  Arena 
Mountain  beaver  habitat  a  Federal 
Energy  Regulatory  Commission  permit 
will  be  required  that  may  incorporate 
measures  to  protect  the  mountain 
beaver  and  its  habitat.  No  such 
hydroelectric  facilities  are  known  to  be 
planned. 

The  Act  and  ite  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part 
would  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (including  harass,  barm, 
pursue,  Inmt  shoot  wound,  kilL  trap, 
capture,  collect  or  attempt  any  such 
conduct),  import  or  export  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
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commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  drciunstances.  Regulations 
governing  permits  are  at  40  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  speci^ed  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available. 

Public  Comments  SoUdtad 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  pubUa  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposal  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof]  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  and  provided  by  section  4  of  the 
Act; 

(3]  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to 
adoption  of  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Regional  Director 
(FWE-SE),  U.S.  Fish  and  WUdlife 
Service.  1002  N.E.  HoUaday.  4th  Floor, 
Portland,  Oregon  97232-4181. 


National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Regbter  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  Species. 
Exports,  Imports,  Reporting  and 
Recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 
PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Federal  Register  /  Vol.  56,  No.  32  /  Friday,  February  15,  1991  /  Proposed  Rules 


6S59 


Authority:  16  U.S.C.  1361-1407;  M  U.S.C 
1531-1544: 16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 


2.  It  is  proposed  to  amend  S  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  Mammals,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 


(17.11    Endangered  and 
wUdilfe. 

•        *        •        *        • 

(h)*  *  * 


Species 


Coamnnnanw 


Sdentfficfwne 


Historic  TanQe 


Vertebrate 

poputslioa 

«4tere 

endvigerad  or 


Status       When  Bsled 


Olflcal 


Special 


MAMMALS: 

Beaver,  Point  Arena  moun-    Aptottanlia  talt  nigra .. 
tain. 


U.SA  «CA) 


Eniire. 


NA 


Dated:  January  3a  1991. 
Richard  N.  Sasitli. 

Acting  Director.  US.  Fish  and  WildJife 
Service. 
(FR  Doc  91-3588  Filed  ^-14-91;  MS  am] 
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Notices 


Federal  Register 

VoL  56,  No.  32 

Friday,  February  15,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  niles  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  njlings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  sectioa 


ACTION 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review 

agency:  action. 
action:  Information  Collection 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review. 


;  This  notice  sets  forth  certain 
information  about  an  information 
collection  proposal  by  ACTION,  the 
Federal  Domestic  Volunteer  Agency. 
Under  the  Paperwork  Reduction  Act  (44 
U.S.C  Chapter  35),  the  Office  of 
Management  and  Budget  (0MB)  reviews 
and  acts  upon  proposals  to  collect 


information  from  the  public  or  to  impose 
records  keeping  requirements.  ACTION 
has  submitted  two  copies  of  the 
attached  information  collection  proposal 
to  OMB.  0MB  and  ACTION  will 
consider  comments  on  the  proposed 
collection  of  information  and  records 
keeping  requirements.  ACTION  is 
requesting  an  expedited  review  by  OMB 
with  final  action  by  March  18, 1991  so 
that  the  approved  forms  will  be  read  for 
the  first  Training  Conference  beginning 
April  2, 1991. 

dates:  OMB  and  ACTION  will  accept 
comments  received  by  30  days  from  the 
date  of  publication. 

AOOftESSES:  Send  comments  to  both: 

And 

Janet  A.  Smith,  Clearance  Officer, 
ACTION,  2200  Vermont  Ave.  NW., 
Washington,  DC  10525.  Tel:  202/634- 
9245 

Daniel  Chenok.  Desk  Officer  for 
ACTION.  Office  of  Management  & 
Budget,  3002  New  Executive  Office 
Bldg..  Washington,  DC  20503,  202/395- 
7316 


SUPPLEMENTARY  INFORMATION: 

Office  of  ACTION  Issuing  Proposal: 
Program  Analysis  and  Evaluation 
Division. 

Title  of  Forma:  ACTION  Training 
Conference  Evaluation. 

ACTION  Forms  No:  OPRE  91-3. 

Need  and  Use:  ACTION  will  use  the 
form  to  inform  the  Office  of  Domestic 
Operations  on  the  results  of  ACTION'S 
training  conference  for  project  directors. 
ACTION  will  use  the  information  to 
plan  future  conferences. 

Type  of  Request:  New. 

Respondent's  Obligation  to  Reply: 
Voluntary. 

Frequency  of  Collection:  At  the  end  of 
each  training  conference,  of  which  there 
will  be  ten  in  1991  and  no  more  than 
fifteen  in  1992. 

Estimated  Number  of  Annual 
Responses:  2,084. 

A  verage  Burden  Hours  Per  Response: 
.33. 

Estimated  Annual  Reporting  or 
Disclosure  Burden:  688  hours. 
Janet  A.  Smith, 
Clearance  Officer  ACTION. 

BIUJNO  COOe  «MI>-2S-« 
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ATTACHMENT  A 


v^ 


(/sk 


1991  RBGIONAL  TRAINING  C0NPBRBNC8  —  REGION  lit 
CONPERfiMCB  RVAIAJATJOW  FORM 


Your  response  to  this  evaluation  la  Important.   We  will  use  this 
Information  to  make  needed  adjustments  to  future  conferences. 
Yonr  response  is  anonymous:   don't  write  your  n»me.   Complete  the 
Items  by  12:00  noon,  Friday,  May  17,  1991,  and  deposit  the  forma 
in  the  appropriate  collection  boxes. 


Ql 


In  what  State  is  your  project  located?  Circle  your  answer. 


45  Delaware 

46  District  of  Columbia 
4  7  Kentucky 

48  Maryland 


49  Ohio 

50  Pennsylvania 

51  Virginia 

52  West  Virginia 


Q2.   How  long  have  you  managed  a  project  funded,  at  least  in  part,  by  ACTION? 
Fi] 1  in  the  blanks. 


Q3. 


Q4, 


YEARS  and 


MONTHS 


Wh.nt  ACTION  programs  do  you  work  with  currently?  Circle  as  many  answers 
as  apply. 

1  VISTA 

2  VISTA  LITERACY  CORPS 

3  RETIRED  SENIOR  VOT^NTEER  PROGRAM 

4  FOSTER  GRANDPARENT  PROGRAM 

5  OTHER.  Please  specify:  ^ 


Ditl  you  return  a  needs  assessment  questionnaire  on  this  conference  prior 
to  attending?  Circle  your  answer. 


YES 
NO 


Q5,   What  is  your  opinion  on  the  quality  of  conference  support?  Rate  the 

rol lowing  aspects  of  the  conference  using  a  five-point  scale,  1-Poor  to 
f»-Excellent7  Circle  your  answer. 


POOR 


EXCELT.ENT 


a.  Timely  notification  about  conference.  12     3  4  5 

b.  Timely  dissemination  of  materials  .  .  1     2     3  4  5 

c.  Hotel 1     2     3  4  5 

<\.      Training  rooms 1     2     3  4  5 

Qfi.  What  is  your  opinion  on  the  quantity  of  conference  arrangements?  Rate 

the  following  aspects  of  the  conference  using  a  five-point  scale,  1  - 
"Too  little"  to  5  "  "Too  much."  Circle  your  answer. 


TOO 
LITTLE 


JUST 
RIGHT 


TOO 

MUCTI 


a.  Opportunities  for  sharing  of  ideas 

with  other  trainees 1  2  3  4  S 

b.  Length  of  the  conference 1  2  3  4  S 

c.  Length  of  the  conference  day 1  2  3  4  5 

d.  Time  allowed  to  rest  and  relax.  ...  1  2  3  4  5 


-3- 
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I  Region  III,  19»1  tftt   CONFBRBWCB  evALDATJOM  '-  Page  3 


] 


Tnstrucbions;  Q7  —  circle  the  letters  to  wark  the  presentations  and  workshops 
that  you  attended;  Q«  —  circle  your  level  of  agreement  with  the 
general  «tatei»ent  for  the  sessions  that  you  attended. 


Q7. 


a. 
b. 
c. 


a. 
b. 
c. 
d. 
«. 

f. 


a. 
b. 
c. 
f. 

g- 

h. 


a. 
b. 
c. 
d. 
e. 


t)in 

VOII 
GO? 


Q8.  TIIB   KNOHIfOGB  OR  SKILT^    I    LEARNRD  FROM  TIITS 

PRKSENTATIOH  OR   WORKSHOP  WtLI>  IIBI.P  MB  TO   nETTBR 
HANAGB  MY   ACTlOM-SUPrORTBD   PROaBCT(.«;)  . 


STROMGLT 
DISAGREB 

tfowlgy.   HflY  13 

New  Director  Training 1  2 

Ptiblic  Awareness    (Yde) 1  3 

Drug  Abuse  Prevention    (Panel)    1  2 

Iiiesd^Y.  Hgy-Jl 

Resource  Mobilization  (Mason)  1  2 

Project  Management  (Kammerdiener) 1  2 

Volunteer  Management  (McCurley) 1  2 

VISTA  —  Overview  (Rodgers) . 1  2 

VISTA  —  College  Campus  Volunteer 

Recruitment  (COOL) 1  2 

OAVP  --  Overview  (Burns) 1  2 

OAVP  —  Project  Related  Topics  (Panel) 1  2 

Wednesday.  Mav  15 

Rr<;ource  Mobilization  (Mason) 1  2 

Project  Management  (Kammerdiener) 1  2 

Volunteer  Management  (McCtirley) 1  2 

VISTA  IsRues   (Panel) 1  2 

RSVP  Issues  (Open  Discussion) 1  2 

FHP  Issues  (Open  Discussion). 1  2 

Thursday.  Mav  16 

Er|ual  Opportunity  Workshop  (Voss) 1  2 

Role  of  Inspector  General  (Denny) 1  2 

State  Meetings 1  2 

Nuts  and  Bolts 1  2 

Q  ft  A  with  the  IG 1  2 

£rld_ax:,_Ma3L.12 

Volunteer/Project  Liability  and  Risk 

Management  (Panel) 1  2 


STRONGLY 
AGREE 


-4- 


3 
3 
3 
3 

3 
3 
3 


3 
3 
3 
3 
3 


4 

4 
4 
4 

4 
4 
4 


4 

4 

4 
4 
4 


5 
5 
5 


5 
5 
5 
5 

5 

5 
5 


S 
5 
5 
5 
5 
5 


S 
5 
5 
5 
5 
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The  RTC  Conference  Needs  Assessment  Form  that  most  of  you  returned  played  a  major 
part  in  the  organization  of  this  conference.  Below  are  listed  the  workshops  most 
frrquonHy  requested  by  Project  Directors  In  your  region. 

QH.  To  wh.Tt  degree  were  your  needs  as  a  project  director  met  by  workshops  in  the 
subJr«:tB  listed  below?  If  you  did  not  have  any  need  for  the  workshop  subject, 
circle  flA  under  "Does  Not  Apply." 


NOT  MET 
AT  All 


COMPLETELY       Does 

MET   Not  Apply 


a . 
b. 
c. 

d. 
e. 
f. 


h. 
1. 

J. 
k. 


Ilnrti  to  reach  volunteers 1 

Ptihlic  awareness  campaigns 1 

Designing  evaluations  for  advisory 

councils. .1 

Evaluating  project  performance.  .  .  .1 

Liability  and  volunteers 1 

D<^Riqning  creative  recognition 

activities .  1 

Using  community  resources  for 

recognition 1 

Designing  a  public  relations  plan  .  .1 
How  to  design  and  use  newsletters  .  .1 
How  to  do  long  range  planning  .  .  .  .1 
fl.Tximizing  Advisory  Council 

r^^sources 1 

M'^eting  transportation  needs 1 


2 
2 

2 

2 
2 


2 
2 
2 
2 

2 
2 


5 

NA 

5 

NA 

5 

NA 

5 

NA 

5 

NA 

5 

NA 

5 

NA 

5 

NA 

5 

NA 

5 

HA 

5 

NA 

5 

NA 

QIO.  Overall,  how  well  did  this  conference  meet  your  needs  as  a  project 
man.nger?.   Circle  your  answer. 

1  MET  NONE  OF  MY  NEEDS 

2  MET  A  FEW  OF  MY  NEEDS 

3  MET  SOME  OF  MY  NEEDS 

4  MET  MOST  OF  MY  NEEDS 

5  MET  ALL  OF  MY  NEEDS 

Qll.  What  is  your  most  Important  suggestion  for  future  Regional  Training 
Conferences?  Explain  why  you  made  this  suggestion.   Fill  in  the  box. 


Thank  you  for  your  help  in  evaluating  the  accomplishments  of  this  conference. 
Your  answers,  comments,  and  suggestions  will  be  useful  in  planning  our  future 
training  events. 


-5- 
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1991   SENIOR  COMPAMION    r-ROGRAM   PROJECT   DT  RECTORS   CONFERENCE 


dfteiritatiiM>^fayte 


CONFERENCE  EVALUATION  FORM 


Voiir  r^Rpons«  to  this  avaliiAtion  Is  Important.   We  will  use  this 
inforwation  to  wake  needed  adjustaients  to  future  conferences. 
Your  response  is  anonyMous:   don't  vrite  your  name.   Complete  the 
Itpms  by  the  close  of  the  conference  and  deposit  the  forms  in  the 
appropriate  collection  boxes. 


01. 


In  whnt  State  is  yoar  project  located? 
STATE 


Q2.   Mow  lonq  have  you  flianaged  an  SCP  project  funded,  at  least  In  part,  by 
ACTION?  Fill  in  the  blanks. 


YEARS  and 


MONTHS 


Q3. 


Did  you  return  a  needs  assessment  qtiestionnaire  on  this  conference  prior 
to  attending?  Circle  your  answer. 


YES 
NO 


Q4.   wh.Tt  <s  your  opinion  on  the  gualily  of  conference  support?  Rate  the 

following  aspects  of  the  conference  using  a  five-point  scale,  1-Poor  to 
5'Excellent?  Circle  your  answer. 

POOR  EXCEM.ENT 

a.  Timely  notification  about  conference.  1  2  3  4  5   • 

h.  Timely  dissemination  of  materials  .  .  1  2  3  4  5 

c.  Hotel 1  2  3.  4  5 

d.  Training  rooms 1  3  3  4  5 
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InstnicHons:  Q6  —  circle  the  letters  to  iwirk  the  presentations  and  workshops 
thflt  you  atternled;  Q7  —  circle  your  level  of  agreement  with  the 
general  5;t<itement  for  the  sessions  that  you  attended. 


a. 
b. 
c. 


a. 
b. 
c. 
d. 
e. 


a. 
h. 
c. 
d. 


a. 
b. 
c. 
d. 
e. 


Qfi.  Djn 

YOU 
GO? 


Q7.     TllE  KMOWLEOGB  OR  SKIUS  I  I«AR»IBO  FROM  THIS 

PRBSEHTATIOM  OR  WORKSHOP  WILL  HKLP  ME  TO  BETTER 
MANAGE  MY  ACTIOH-SUPPORTEO  PROJECT (S) . 


STRONGLY 
DISAGRRR 


STROHGT.T 
AGREK 


tJpnday .  April  8 
Now  Director  Training  .... 
Public  Awareness  (Vde) .  .  .  . 
Drug  Abuse  Prevention  (Panel) 


.1 
.1 
.1 


Xuesday .  April  9 

Resource  Mobilization  (Mason) 1 

Project  Management  (Kamnerdiener) 1 

Volunteer  Management  (McCurley) 1 

SCP  —  Overview  (Burns)  1 

SCP  —  Project  Related  Topics  (Panel) 1 


Wednesday .  April , 10 

RpRource  Mobilization  (Mason) 1 

Project  Management  (Kammerdiener) 1 

Volunteer  Management  (McCurley) 1 

Older  Persons  with  Hearing  and 

vision  Impairment  (Helen  Keller  Natl  Ctr)  .  .  .1 
Open  Discussion .  .  .1 


Xliursday.   April   11 

Equal  Opportunity  Workshop  (Voss) 1 

Role  of  Inspector  General  (Denny) 1 

State  Meetings 1 

Nuts  and  Bolts 1 

Q   S   A  with   the   IG 1 


Er.idaY,_Apiil_12 

Volunteer/Project  Liability  and  Risk 
TlrTnagement    (Panel) 


2 
2 

2 


2 
2 
2 
2 
2 


2 
2 
2 

2 
2 


3 

3 
3 
3 
3 


5 
5 
5 


5 
5 
5 
5 
5 


5 
5 
5 

5 
S 


5 

5 
S 
5 
5 


Q5.  Wliat  is  your  opinion  on  the  guantit^  of  conference  arrangements?  Rate 
the  following  aspects  of  the  conference  using  a  five-point  scale,  1  - 
"Too  little"  to  5  -  "Too  much."  Circle  your  answer. 

TOO       .lUST        TOO 
LITTLE     RIGHT       MUOI 

a.  Opportunities  for  sharing  of  ideas 

with  other  trainees ...1  2  3  4  5 

b.  Length  of  the  conference 1  2  3  4  5 

c.  I^ength  of  the  conference  day 1  2  3  4  5 

d.  Time  allowed  to  rest  and  relax.  ...  1  3  3  4  5 


-7- 


(FR  Doc  91-3658  FUed  2-14-61;  8:45  am| 


-b- 
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DEPARTMEKT  OF  AGRICULTURE 
CommodHy  Credtt  Corporation 


to  the  1991-95 1 


With  Regard 
I  PfovWons 


Conunodity  Credit  Corporation, 
USDA. 

ACTION:  Proposed  determinations. 


r.  The  Conunodity  Credit 
Corporation  (CCC)  proposes  to  make  the 
following  program  determinations  with 
respect  to  the  1991-05  price  support  and 
production  adjustment  programs  for 
wheat,  feed  grains,  cotton  (extra  long 
staple  and  upland),  rice,  and  oilseeds: 
(a)  What  crops,  in  addition  to  fruits  and 
vegetables,  should  not  be  permitted  to 
be  planted  on  acreage  considered  to  be 
"flexible  acreage":  (b)  whether  the 
production  of  industrial  and  other  crops 
should  be  allowed  on  acreage 
designated  as  program  crop  permitted 
acreage  under  the  "0/92  and  50/92" 
provisions  of  these  programs;  (c)  what 
minor  oilseed  crops  should  be  eligible  to 
be  planted  on  acreage  designated  as 
program  crop  permitted  acreage  under 
the  "0/92  and  50/92"  programs;  and  (d) 
what  oilseed  crops  should  be  eligible  to 
be  pledged  as  collateral  for  price 
support  loans. 

These  determinations  are  made 
pursuant  to  the  Agricultural  Act  of  1949. 
as  amended  (the  1949  Act],  and  the  CCC 
Charter  Act  as  amended. 

EFFlcnvt  DATE  Comments  must  be 
received  on  or  before  February  27, 1991, 
in  order  to  be  assured  of  consideration. 

AOOiwsscs:  Bruce  R.  Weber,  Director, 
Conunodity  Analysis  Division,  USDA- 
ASCS.  room  3741-S.  P.O.  Box  2415, 
Washington.  DC  20013. 

PON  RMTMOI  MFONMATION  CONTACT: 
Bradley  Karmen,  Agricultural 
Economist  Commodity  Analysis 
Division,  USDA-ASCS,  room  3744-S, 
P.O.  Box  2415,  Washington.  DC  20013  or 
call  (202)  447-7923. 

The  Preliminary  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  proposed 
determination  and  the  impact  of  the 
implementation  each  option  is  available 
on  request  from  the  above-named 
individual. 

•UPfLORNTAflY  INRMMATION:  This 
notice  has  been  reviewed  under  U.S. 
Department  of  Agriculture  procedures 
estabUshed  in  accordance  with 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  as  "non-major." 
It  has  been  determined  that  these 
program  provisions  will  not  result  in  an 


annual  effect  on  the  economy  of  $100 
million  or  more. 

The  titles  and  numbers  of  the  federal 
assistance  programs,  as  found  in  the 
catalogue  of  Federal  Domestic 
Assistance,  to  which  this  notice  applies: 

TiUat  Nuaiben 

Conunodity  Loans  and  Purchases ....       10.051 
Cotton  Production  Stabilization  ~.„..       10.052 
Feed  Grains  Production  Stabiliza- 
tion .._......... 10.055 

Wheat  Production  Stabilization... 10.058 

Rice  Production  Stabilization..^........       10.065 

It  has  been  determined  that  the 
Regulatory  FlexibiUty  Act  is  not 
applicable  to  this  notice  since  CCC  is 
not  required  by  5  U.S.C  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  these  determinations. 

It  has  been  determined  by 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  PR 
29115  Qune  24, 1983].  It  is  necessary  that 
the  determinations  for  the  1991  crops  be 
made  in  sufficient  time  for  producers  to 
make  spring  planting  decisions. 
Accordingly,  the  public  comment  period 
is  limited  to  15  days  from  the  date  this 
notice  is  filed  with  the  Director,  Office 
of  the  Federal  Register.  This  wUl  allow 
CCC  time  to  consider  the  comments 
received  before  the  final  program 
determinations  are  made.  The  comments 
received  with  respect  to  this  notice  of 
proposed  determination  will  be 
reviewed  in  determining  the  provisions 
of  the  1991  Program  Provisions. 

Accordingly,  the  following  program 
determinations  are  proposed  to  be  made 
with  respect  to  the  provisions  that  are 
applicable  to  the  1991-95  crops  of 
wheat  feed  grains,  cotton,  rice  and 
oilseeds: 

(a]  crops  that  May  Not  be  Planted  on 
Flexible  Acres.  Section  504  of  the  1949 
Act  states  that  producers  may  plant 
crops  other  than  the  program  crop  on  up 
to  25  percent  of  any  participating  crop 
acreage  base.  This  acreage  will  be 
known  as  "flexible"  acreage. 

Crops  that  may  be  planted  on  flexible 
acreage  are:  (1)  Any  program  crop;  (2) 
any  oilseed  crop;  (3)  any  other  crop, 
except  any  fruit  or  vegetable  crop 
(including  potatoes,  dry  edible  beans, 
lentils  and  peas).  The  planting  of  certain 
fruits  or  vegetables  may  be  permitted  if 
such  crop  is  an  industrial  or 


experimental  crop,  or  no  substantial 
domestic  production  or  market  exists  for 
the  crop. 

The  planting  of  any  crop  on  flexible 
acres  may  also  be  prohibited.  An  annual 
determination  of  the  commodities  that 
may  not  be  planted  on  the  flexible 
acreage  must  be  made  and  a  list  of  such 
crops  be  made  available.  The  following 
list  of  fruits  and  vegetables  are  the  crops 
that  CCC  intends  to  include  on  a  list  of 
prohibited  ciups  on  flexible  acreage: 
apples,  apricots,  arugala.  artichokes, 
asparagus,  avocados,  babaco  papayas, 
bananas,  beans,  beets,  black  berries, 
blueberries,  bok  choy,  boysenberries, 
broccoli,  brussel  sprouts,  cabbage, 
calabaza,  cassava,  Chinese  cabbage, 
Chinese  mustard,  chufes,  canary  melon, 
cantaloupes,  casaba  melon,  carrots,  - 
cauliflower,  celeriac,  celery,  cherries; 
chicory,  Chinese  bitter  melon,  citron, 
citron  melon,  coffee,  collards,  cowpeas. 
cranberries,  crenshaw  melon, 
cucumbers,  currants,  dasheen,  dates,  egg 
plant  elderberries,  endive,  escarole, 
figs,  gooseberries,  grapefruit  grapes, 
guavas,  honeydew  melon,  huckleberries, 
Jerusalem  artichokes,  kale,  kiwifruit 
kohlrabi,  kumquats,  leeks,  lemons, 
lentils,  lettuce,  limequats,  limes, 
loganberries,  loquats,  mangos, 
marionberries,  mulberries,  murcotts, 
mustard  greens,  nectarines, 
olallieberries,  onions,  oranges,  okra, 
olives,  papaya,  paprika,  parsnip,  passion 
fruits,  peaches,  pears,  peas,  all  peppers, 
persimmons,  persian  melon,  pineapple, 
plantain,  plumcots,  plums, 
pomegranates,  potatoes,  sweet  potatoes, 
pumpkins,  quinces,  radiochio,  radishes, 
raspberries,  rhubarb,  rutabaga,  santa 
claus  melon,  salsify,  savory,  shallots, 
spinach,  squash,  strawberries, 
swisschard,  sweet  com,  tangelos, 
tangerines,  tangos,  taniers,  taro  root, 
tomatoes,  turnips,  turnip  greens, 
watercress,  watermelons,  white  sapote. 
yam.  jru  choy. 

CCC  intends  to  permit  all  other  crops, 
except  the  above  list  of  fruits  and 
vegetables,  to  be  grown  on  flexible 
acreage.  However.  CCC  will  consider 
adding  other  crops  to  this  prohibited  list 

Comments,  along  with  justifications, 
are  requested  as  to  the  appropriateness 
of  the  list  of  fruits  and  vegetables  and 
what  other  crops,  if  any,  should  be 
added  to  the  list  of  prohibited  crops  on 
flexible  acreage. 

(b)  Planting  Industrial  and  Other 
Crops  on  PA  Y/92  Acres.  Sections 
10lB(c)(l)(E).  103B(c)(l)(E).  105B{c](l)(E) 
and  107B(c)(l)(E)  of  the  1949  Act  provide 
that  subject  to  such  terms  and 
conditions  as  may  be  prescribed,  all  or 
any  part  of  acreage  otherwise  required 
to  be  devoted  to  a  conservation  use   . 
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(CU)  as  a  condition  of  qualifying  for 
payments  to  be  devoted  to  sweet 
sorghum,  guar,  sesame,  castor  beans, 
crambe,  plantago  ovate,  triticale.  rye. 
mung  beans,  commodities  for  which  no 
substantial  domestic  production  or 
market  exists  but  that  could  yield 
industrial  raw  materials  that  are  being 
imported,  or  likely  yield  industrial  raw 
material  that  is  being  imported,  or  likely 
to  be  imported,  into  the  United  States,  or 
commocUties  grown  for  experimental 
purposes  (including  kenaf  and 
milkweed),  except  that  such  acreage 
may  be  permitted  to  be  devoted  to  such 
production  only  if  it  is  determined  that: 

(1)  The  production  is  not  likely  to 
increase  the  cost  of  the  price  support 
program  and  will  not  affect  farm  income 
adversely;  and 

(2]  The  production  is  needed  to 
provide  an  adequate  supply  of  the 
commodity  or,  in  the  case  of 
commodities  for  which  no  substantial 
domestic  production  or  market  exists 
but  that  could  yield  industrial  raw 
materials,  the  production  is  needed  to 
encoiu'age  domestic  manufacture  of  such 
raw  material  and  could  lead  to 
increased  industrial  use  of  such  raw 
material  to  the  long-term  benefit  of 
United  States  industry. 

Comments  are  requested  as  to 
whether  production  of  industrial  and       ' 
other  crops  should  be  permitted  on 
acreage  otherwise  required  to  be 
devoted  to  CU  on  acreage  designated  as 
program  crop  acreage  under  the  0/92 
and  50/92  provisions  of  the  1991-95 
programs. 

(c)  Planting  Minor  Oilseeds  on  0/92 
Acreage.  Sections  105B(c](l](F)  and 
107B(c)(l)(F]  of  the  1949  Act  states  that 
all  or  any  part  of  acreage  otherwise 
required  to  be  devoted  to  CU  as  a 
condition  of  qualifying  for  payments 
under  the  wheat  and  feed  grain  program 
may  be  devoted  to  sunflowers, 
rapeseed,  canola,  safflower,  flaxseed, 
mustard  seed,  and  any  other  designated 
minor  oilseed  (excluding  soybeans). 

CCC  does  not  propose  to  designate 
any  other  minor  oilseed  with  respect  to 
this  acreage  for  the  1991-95  crops. 

(d)  Designation  of  Oilseeds  Eligible 
for  Loan.  Section  205(a)  of  the  1949  Act 
states  that  the  term  "oilseeds"  means 
soybeans,  sunflower  seed,  canola. 
rapeseed.  safflower,  flaxseed,  mustard 
seed  and  such  other  oilseeds  as  may  be 
designated.  Section  205(c)  of  the  1949 
Act  provides  that  if  price  support  loans 
are  available  for  odier  oilseeds,  the  loan 
rate(s)  shall  be  at  such  level  as  is 
determined  to  be  fair  and  reasonable  in 
relation  to  the  loan  level  for  soybeans. 

CCC  proposes  not  to  designate  any 
other  oilseed  eligible  for  loan  for  the 


1991-05  crops.  Comments  are  requested 
on  this  proposal 

Consideration  will  be  given  to  any 
data,  views  and  recommendations  that 
are  received  relating  to  these  issues. 

Authority.  Sections  101,  lOlB.  103a  10S& 
and  107B  of  tlie  Agricultural  Act  of  1940:  IS 
U.S.C  714b  and  714c 

Signed  at  Washington,  DC,  on  February  11, 
1991. 

Keith  a  B)«fk«, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc  91-370B  Filed  Z-U-41: 12:05  pm] 
mxam  oooc  S4io-os-« 


Federal  Crop  Insurance  Corporation 

[Doc.  No.  8224-S/A&DS-91-2] 

Request  for  Comments  on  RatemaMng 
MeuMioioQy 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Notice  with  request  for 
comment 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  publishes  this  notice 
to  solicit  public  comment  and 
suggestions  for  improvement  regarding 
the  present  methodology  with  respect  to 
ratemaking  for  crop  insurance  purposes. 

The  premium  rate  charged  to  any 
insured  under  the  FCIC  insurance 
program  for  the  major  crops  is 
determined  by  two  main  factors:  (1)  The 
average  yield  of  the  land  and  (2)  the 
average  rate  charged  where  the  land  is 
located. 

Notice  No.  A&US-91-1.  published 
elsev*^  ere  in  this  issue  of  the  Federal 
Regi^r  requests  comments  on  the 
methodology  for  yield  determinations. 
This  notice  (No.  A&US-91-2)  is 
requesting  comments  on  the  second 
facton  the  FCIC  mediodology  and 
procedure  on  ratemaking. 

The  average  rate  is  determined  by 
evaluating  insurance  experience  in  the 
area  for  a  number  of  years  as  adjusted 
for  changes  in  policy  terms  and 
conditions.  The  appropriate  amount  to 
charge  for  the  possibiUfy  of  a 
catastrophic  event  which  may  occur  in 
the  area  also  is  estimated.  Once  the 
average  rate  is  determined,  a 
mathematical  adjustment  spreads  or 
spans  the  rate  over  different  yield  levels 
so  that  the  individual  yield  history  of  the 
insureds  can  be  appropriately 
considered. 

Ratemaking  methods  and  criteria  to 
be  used  for  the  1902  crop  year  evolved 
from  FCICs  experience  with  previous 
rate  reworks,  continuing  introduction  of 
recommendations  from  a  study  by 


consulting  actuaries,  and  discussions 
with  the  Actuarial  Improvement 
Coordinating  Committee  (a  grovp  of 
industry  and  FCIC  personnel).  Four 
major  concepts  are  used:  (1)  Loss  cost 
(2)  credibility,  (3)  catastrophe,  and  (4) 
target  loss  ratia  These  concepts  are 
applied  to  all  crop  programs  and 
regions. 

Loss  Cost 

Loss  cost  is  the  percent  of  insured 
value  paid  to  poUcyholders.  It  can  be 
considered  as  a  pure  premium  rate 
tmder  some  circumstances.  The  average 
of  loss  costs  for  a  period  of  years  may 
hot  indicate  the  same  rate  adjustment  as 
indicated  by  a  omiulative  loM  ratio. 
This  is  particularfy  true  when  liabiUfy 
may  be  low  in  a  year  of  large  losses.  The 
average  of  loss  costs  is  a  more 
meaningful  indicator  of  rate  adequacy  in 
crop  insurance  than  the  cumulative  loss 
ratio  whenever  there  is  a  wide  range  in 
annual  loss  costs. 

Credibilify 

Credibility  is  a  term  used  by  actuaries 
to  indicate  die  degree  to  wdiich  the  data 
provide  a  soimd  technical  basis  for 
ratemaking.  Data  provide  Uttie  guidance 
as  to  the  appropriate  rate  if  there  are  no 
losses.  Clearly,  zero  is  not  the  best 
estimate  of  the  appropriate  rate  in  this 
case.  The  chance  of  observing  few 
losses  is  greater  when  there  is  limited 
experience.  Proposed  1992  methodology 
addresses  the  problem  of  small  numbers 
of  observations  for  some  crops  and' 
areas: 

(a)  Use  the  National  Agricultural  Statistical 
Services  Crop  Reporting  District  (CRD)  as  the 
basis  rating  district. 

(b)  Use  a  credibilify  criterion  of  271 
claims  in  the  base  period. 

(c)  Use  a  process  to  smooth  rates  among 
counties  and  rating  districts. 

The  credibilify  criterion  is  defined  in 
terms  of  the  number  of  claims  needed  to 
have  a  90  percent  statistical  probabilify 
that  the  estimated  rate  is  within  plus  or 
minus  10  percent  of  the  true  rate.  This 
means  that  if  10,000  rates  are  estimated, 
at  least  9,000  of  these  should  be  within 
10  percent  of  the  average  loss  costs  that 
wiU  be  observed  in  future  years. 

This  standard  requires  271  claims  in 
the  CRD  for  full  credibilify.  For  smaller 
volume  crops,  the  standard  for  full  - 
credibilify  is  reduced  to  63  claims,  based 
on  50  percent  probabilify  of  being  within 
plus  or  minus  10  percent  of  the  true  rate. 

If  insufficient  claims  are  observed  in  a 
CRD,  nearby  districts  are  combined. 
Combinations  are  done  by  prorating 
available  experience  and  using  that 
result  to  estimate  missing  years  for  a 
CRD  in  some  cases.  In  other  cases,  the 
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CROs  simply  are  combined.  Analysts 
must  evaluate  each  case  to  determine 
the  best  procedure  to  achieve  the 
credibility  standard. 

Catastrophe 

A  catastrophe  is  a  loss  situation  in 
which  nearly  all  policies  in  a  geographic 
area  suffer  some  loss.  Often,  the  nation 
with  all  crops  does  not  have  enough 
premium  income  in  a  year  to  cover 
losses.  One  bad  year  can  erase  all 
profits  (reserves)  accumulated  over  30 
years,  as  occurred  in  Montana  wheat  in 
1985. 

Catastrophe  is  to  be  incorporated  into 
the  premium  rate  using  an  approach 
recommended  by  a  consulting  actuary. 
This  catastrophe  loading  adds  a 
minimum  of  1.0  and  a  maximum  of  5.0 
percentage  points  to  an  average  loss 
cost  based  on  a  series  of  loss  costs 
capped  at  the  16th  largest  value.  This 
method  uses  information  from  wider 
geographic  areas  to  estimate  losses 
which  potentially  will  be  observed  in  a 
smaller  area  at  some  future  date. 
Waiting  until  a  catastrophe  is  observed 
in  a  smaller  area  is  not  reasonable 
because  (1)  Reserves  never  will  be 
adequate  when  it  occurs  and  (2)  the 
impact  upon  rates  at  the  time  would  be 
much  greater. 

Target  Loss  Ratio 

The  Federal  Crop  insurance  Act  of 
1980  requires  FCIC  to  estblish 
reasonable  reserves.  This  means  that, 
over  time,  the  cumulative  loss  ratio  must 
be  less  than  1.00.  For  1992,  FCIC 
proposes  a  criterion  that  the  program  on 
a  national  basis  should  break  even  85 
percent  of  the  time  over  any  10-year 
period.  This  criterion,  based  on  1948-88 
experience,  results  in  a  target  loss  ratio 
of  0.88.  Hence,  a  crop  program  that  has  a 
cumulative  loss  ratio  of  1.00  would  incur 
a  13.6  percent  rate  increase  (1.00  divided 
by  .88],  assuming  reasonably  constant 
loss  costs  over  time. 

This  criterion  is  more  lenient  than  one 
which  requires  each  individual  crop 
program  to  achieve  a  specific  reserve 
level.  That  standard  would  require  a 
lower  target  loss  ratio  for  certain  crops 
because  experience  is  much  more 
variable. 

Expmence  Period 

Loss  costs  by  year  for  1970-1989,  the 
latest  20-year  period  for  which  data  are 
available,  will  be  the  basis  for 
computing  rates.  Loss  costs  will  be  for 
each  CRD,  each  state,  and  nationally. 
The  actual  loss  cost  will  then  be 
increased  by  a  mathematical  adjustment 
to  estimate  the  losses  that  would  have 
been  observed  at  the  75  percent 
coverage  level  compared  to  the  average 


coverage  chosen  by  insureds.  This  is 
done  because  basic  rates  are  estimated 
at  the  75  percent  level  of  coverage. 
Rates  at  ihe  65  and  50  percent  coverage 
levels  are  a  percentage  of  the  basic  rate. 

The  1992  rate  change  for  a  county 
within  a  CRO  will  be  limited  to  no  more 
than  a  20  percent  increase  or  a  5  percent 
decrease  from  the  1991  rate.  Rates  are 
proposed  to  be  adjusted  annually  until 
all  counties  within  a  CRO  have  the  same 
base  rate. 

TOM  nmTHCii  wfohmahon  contact: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC,  20250, 
telephone  (202]  447-3325. 
AOOIICMCS:  Written  responses  to  this 
notice  should  be  sent,  not  later  than 
March  15, 1991.  to  Peter  F.  Cole, 
Secretary,  Federal  Crop  Insurance 
Corporation,  room  4090,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250. 

Written  comments  in  response  to  this 
notice  should  be  identified  at  the  top  of 
the  first  page  with  the  number  "A&US- 
92-2." 

All  written  comments  received 
pursuant  to  this  rule  will  be  available 
for  public  inspection  and  copying  in 
room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 

Done  In  Washington,  DC  on  February  11, 
1991. 

James  E.  Caaon. 

Manager,  Federal  Crop  Insurance 
Corporation. 

[PR  Doc.  91-3702  Filed  2-14-91;  8:45  am] 
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[Doc  Na  8282-S/AMC-91-1] 

ReqiMSt  for  Commonte  on  Criteria  and 
Mathodoiogy  for  Ralnaurad 
ComfMiniaa  Rating  Syatam 

AOENCV:  Federal  Crop  Insurance 

Corporation,  USDA. 

ACTION:  Request  for  comments  and 

suggestions. 

SUMMAIIY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  publishes  this  notice 
seeking  public  comments  and 
suggestions  for  establishing  criteria  and 
methodology  that  may  be  used  to 
measure  a  company's  ability  to  meet 
successfully  its  sales  and  service 
responsibilities 

Under  the  authority  of  the  Federal 
Crop  Insurance  Act  as  amended.  FCIC 
uses  a  dual  system  of  delivery  of  the 
crop  insurance  program.  Master 
Marketers  and  private  insurance 
companies  provide  multiple  peril  crop 


insurance  to  agricultiiral  producers 
through  FCIC  approved  policies,  which 
are  in  turn  reinsured  by  FCIC.  The 
ability  and  manner  in  which  these 
companies  operate  is  critical  to  the 
success  of  a  sound  crop  insurance 
program. 

FCIC  is  considering  establishing 
criteria  and  methodology  to  evaluate  a 
company's  operation  through  a  rating 
system  which  evaluates  the  factors 
indicative  of  an  ability  to  operate 
efficiently  and  effectively  in  addition  to 
observed  performance.  "The  results  of  an 
industry  wide  assessment  may  be  made 
available  to  the  public  to  ensure 
informed  decisions  can  be  made  in 
choosing  a  quality  company  for  crop 
insurance  policy  sales  and  service. 

FCIC  is  seeking  comments  and 
suggestions  to  identify  key  factors 
within  a  company's  operation  which 
should  be  used  to  demonstrate  company 
soundness  and  the  evaluation  criteria  to 
be  used  to  measure  actual  performance. 
These  areas  may  include,  but  are  not 
necessarily  limited  to,  the  following: 

— Marketing  Plans 

— New  Sales 

— Sales  Agent  Related  Service.^ 

— Document  Processing  Time 

— Underwriting  Controls 

— Sales  Agent  and  Loss  Adjuster  Training 

Plans. 
— Financial  Strength 
— Data  Processing  Capability 
— Geographic  Service  Area 
— Internal  Controls  Systems 
— Private  Sector  Reinsurance  Coverage 

The  public  is  also  invited  to  provide 
comments  and  suggestions  on  the  form 
evaluations  should  take;  the  frequency 
of  evaluations;  and,  FCIC's  proper  role- 
for  reacting  to  positive  and  negative 
findings.  i 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  DC.,  20250, 
telephone  (202)  447-3325. 

ADORESSCS:  Written  responses  to  this 
notice  should  be  sent  to  Johnnie  F. 
Perdue,  Director,  Raleigh  Compliance 
Office,  One  Copley  Parkway,  suite  201, 
Morrisville,  N.C.  27560,  not  later  than 
March  15, 1991.  Written  responses 
should  be  clearly  identified  by  adding 
"AMC-91-1,"  at  the  top  of  the  first  page. 
Written  comments  received  pursuant 
to  this  notice  will  be  available  for  public 
inspection  and  copying  at  the  above 
address  during  regular  business  hours, 
Monday  through  Friday, 
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Done  in  Washington.  DC  on  February  11, 
1991. 

James  E.  Cason, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[PR  Doc  91-3703  Filed  2-14-«l;  8:45  am] 

MLUNQ  COM  M10-0a-ll 

Forest  Service 

Strawl>erry  Quicti  Tlml>er  Sale 

aoency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  published 
a  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  in  the 
August  18, 1989  Federal  Register  (Vol. 
54,  No.  159)  for  a  proposal  to  harvest 
timber  and  build  roads  in  the 
Strawberry  Gulch  areas  on  the  Hayden 
Ranger  District  of  the  Medicine  Bow 
National  Forest  in  Carbon  County, 
Wyoming.  That  notice  is  hereby  revised 
to  show  that  the  Draft  Environmental 
Impact  Statement  (DEIS)  is  expected  to 
be  available  for  public  review  in  July, 
1991,  and  the  Final  Environmental 
Impact  Statement  (FEIS)  is  scheduled  to 
be  completed  by  January,  1992.  No  other 
revisions  are  made. 
Gerald  G.  Heath, 
Forest  Supervisor. 
[PR  Doc.  91-3647  Filed  2-14-91;  8:45  am] 

BtLLNM  COOC  S410-11-M 

The  Ouachita  National  Forest,  Le  Flore 
County,  OK.  Multiple  Use  Advisory 
Council 

aoency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  The  Ouachita  National 
Forest.  Le  Flore  County,  Oklahoma, 
Multiple  Use  Advisory  Council.  The 
meeting  will  be  open  to  the  public.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  the  National  Advisory 
Committee  Act. 
DATE:  March  4. 1991. 7  p.m. 
address:  The  meeting  location  is  at  the 
Kiamichi  Vo  Tech,  located  just  west  of 
Talihina  OK.  Send  written  statements  to 
Forest  Supervisor,  Ouachita  National 
Forest.  P.O.  Box  1270,  Hot  Springs,  AR 
71902. 

FOR  FURTHER  INFORMATION  CONTACT 
Gary  Pierson,  (501}-321-6281. 
SUPPLEMENTARY  INFORMATION:  The 

Ouachita  National  Forest.  Le  Flore 
County,  Oklahoma,  Multiple  Use 
Advisory  Council  was  created  by  the 


Winding  Stair  Mountain  National 
Recreation  and  Wilderness  Area  Act  (16 
U.S.C.  460W-13).  The  Council, 
comprised  of  20  members,  appointed  by 
the  Secretary  of  Agriculture  September 
25, 1989,  will  meet  periodically.  The 
purpose  of  this  Council  is  advisory  in 
nature.  The  Council  shall  provide 
information  and  recommendations  to  the 
Secretary  regarding  the  operation  of  the 
Ouachita  National  Forest  in  Le  Flore 
County.  The  Council  is  composed  of 
representatives  from  the  local  area  in 
which  the  Ouachita  National  Forest  is 
located,  equally  divided  among 
conservation,  timber,  fish  and  wildlife, 
tourism  and  recreation,  and  economic 
development  interests. 

Mike  Curran,  Supervisor  of  the 
Ouachita  National  Forest  will  chair  the 
meeting.  Representatives  of  the  Forest 
Service  will  attend  from  the  Department 
of  Agriculture  including  the  designated 
officer  of  the  Federal  Government.  The 
agenda  for  this  meeting  will  include:  the 
road  policy  of  the  Forest  Service,  the 
future  plans  for  the  Advisory  Council 
and  any  new  business  from  the  fioor. 

Dated:  February  8, 1991. 
Oavld  Wilson. 
Acting  Forest  Supervisor. 
(PR  Doc.  91-3877  Piled  2-14-91;  8:45  am] 
BIUMQ  COOC  M10-11-M 


DEPARTMENT  OF  AQRICULTURE 

National  Agricultural  Library 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Laboratory  Animal  Welfare: 
Institutional  Plans  for  Environmental 
Enhancement  for  Nonhuman  Primates 

AGENCIES:  National  Agricultural  Library, 
USDA  and  National  Library  of 
Medicine.  NIH.  HHS. 
ACTION:  Notice  of  availability  of 
information  relative  to  environmental 
enhancement  for  nonhuman  primates. 

SUMMARY:  This  notice  announces  the 
availability  of  bibliographies  on 
environmental  enhancement  for 
nonhuman  primates,  and  the  National 
Institutes  of  Health's  "Nonhuman 
Primate  Intramural  Management  Plan." 
Regional  meetings  concerning  U.S. 
Department  of  Agricultural  Animal 
Welfare  Regulations  are  also 
announced.  This  information  is 
presented  to  assist  institutions  in 
developing  plans  for  environmental 
enhancement  to  promote  the 
psychological  well-being  of  nonhimian 
primates. 


ADDRESSES:  Information  can  be 
obtained  from  either  Ms.  Jean  Larson, 
Animal  Welfare  Information  Center, 
National  Agricultural  Library,  U.S. 
Department  of  Agriculture,  Beltsville, 
MD  20705.  phone  (301)  344-3212:  or  Dr. 
Fritz  Gluckstein,  National  Library  of 
Medicine,  Bethesda,  MD  20894,  phone 
(301)  496-6097.  Bibliographies  and  plans 
referenced  in  this  announcement  can  be 
obtained  from  the  Animal  Welfare 
Information  Center,  National 
Agricultural  Library,  room  205, 
Beltsville,  MD  20705. 

SUPPtEMENTARY  INFORMATION:  The 
Final  USDA  Animal  Welfare 
Regulations,  part  3,  subpart  D,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  include  the  requirement  that 
research  facilities  "develop,  document 
and  follow"  a  plan  for  enhancement  of 
the  environment  of  nonhuman  primates, 
in  order  to  promote  the  psychological 
well-being  of  these  animals. 

The  regulatory  approach  of  requiring 
institutional  plans  for  environmental 
enhancement  for  nonhuman  primates  is 
intended  to  meet  several  objectives: 

(1)  To  allow  individual  institutions  the 
fiexibility  to  develop  plans  consistent 
with  various  theories  of  how  best  to 
provide  environmental  enhancement  as 
well  as  plans  that  are  compatible  with 
existing  animal  welfare  programs  and 
divergent  types  of  facilities; 

(2)  To  permit  modifications  to  plans  as 
scientific  knowledge  accrues,  without 
requiring  additional  rulemaking;  and 

(3)  To  be  consistent  With  the 
administration's  desire  for  performance 
standards  in  Federal  regulations. 

Although  the  wide  diversity  among 
regulated  institutions  allows  for  some 
disparity  in  institutional  plans,  the 
regulatory  requirement  that  plans  be  "in 
accordance  with  currently  accepted 
professional  standards  as  cited  in 
appropriate  professional  journals  or 
reference  guides"  presumes  a 
fundamental  consistency  among  these 
plans.  The  specific  provisions  required 
by  the  regulation  to  be  included  or 
addressed  in  institutional  plans  also 
should  result  in  underlying  uniformity  of 
plan  designs  and  a  reasonable  degree  of 
similarity  in  implementing  procedures. 

In  an  effort  to  approach  uniformity, 
and  to  provide  institutions  with  up-to- 
date  information  in  this  area,  the 
National  Agricultural  Library  (NAL)  and 
the  National  Library  of  Medicine  (NLM) 
announce  the  following: 

(1)  The  NAL,  in  cooperation  with  the 
NLM,  is  preparing  and  will  continue  to 
update  bibliographies  pertaining  to  the 
psychological  well  being  of  nonhuman 
primates; 
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(2)  The  HAL  wdl  collect  and  make 
availaUc  ta  re^ uestan.  plans  from 
institatkaa  that  bare  been  identiHed  by 
the  Animal  and  Plant  Health  iaspection 
Service  (APHIS).  USOA  or  Federal 
funtfing  ageaciet  a«  being  cost-effective 
and  that  meet  the  ktter  and  the  spirit  of 
the  lepslatiao:  aad. 

(3|  The  Nalioad  institHtes  of  Health's 
(NIH)  "Nonbiaaaa  Priaate  Intranoral 
ManagenuDt  Plai"  is  available 
currently  from  the  NAL. 

The  adeqaacjr  of  performance 
standards  depends  latgeiy  upon 
consisteedy  reasonable  iDterpretatioo  of 
the  requirements  aad  coounon 
understanding  of  oversight  mechanisms. 
To  this  end.  APHIS  and  the  Divisioo  of 
Animal  Welfare.  Office  for  Protectioa 
from  Research  Risks,  NIH.  will  be  co- 
spoDsoring  regional  meetings  to  provide 
relevant  information  and  to  solicit  the 
comments  of  interested  parties.  These 
meetings  will  be  held  in  San  Francisoo, 
CA  on  April  la  St.  Louis.  MO  on  May  1 
and  Washingtoa  DC  on  June  d.  1991. 
Further  specific  information  will  be  sent 
to  an  USDA-registered  research 
facilities  and  ^QH  awardee  institutions 
in  the  near  future. 

Dated:  Jaoaaxy  23, 1901. 
loa^A  H.  ilawaid. 
Dinclor.  NaUoml  Agnattlural  Library. 

Dated  ianaaiy  IS,  Mn. 
WiUiamF.Rauk 

Actint  Dinctar.  National  Iimtituteu  ofHeaMi. 
(FR  Doc  M-aan  nM  X-M-M:  «:4S  ami 
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DEPARTHENT  OF  COHMBKE 

Bureau  of  Export  AdministraOon 

Action  Aftacflnfl  Export  PrivltegM: 
Konnoth  K.  Qhnin  at  aL 

In  the  Matter  ot  Kennedi  K.  Gimm. 
individually  aad  doiag  bmintM  as  Gimm 
Young  Co..  Giaun  Computer  Co..  Cimin 
ConsultanU  and  Charles  Wilson  ScienliCa 
190  Route  73,  Maple  Shade.  New  Jersey  08052, 
and  211  Route  38,  Maple  Shade.  New  Jersey 
06052,  Respondents. 

0(dw 

Whereas,  on  {anoary  10, 1969,  then- 
Asstetaat  Secr^ary  far  Export 
Enforcement  G.  Pbbp  Ha^es  entered 
an  Order  against  Respondents  which,  in 
pertinent  part  provided  tkat 

H  n  therefore  ordered, 

Firet,  Gimm  shall  pay  to  the  Department  a 
c\\\\  penalty  in  the  anooBt  of  $dO,Ooa  as 
follfiWK  CinjB  will  SMiie  five  equal  annnal 
installment  payments  to  the  Department  of 
S5.000  each,  for  a  total  of  $25,000.  The  Tirst 
annual  installment  of  S5.00D  shall  be  paid  on 
or  before  September  1.  M89.  The  fow 
remaining  installments  shall  be  paid  one. 


two,  three  tmi  fbor  yean,  respccthwiy,  froai 
the  date  of  the  nrst  pa^seat.  The  renaiader 
of  the  civil  penalty.  SZSUMO.  shall  be 
suspended,  as  authorlKed  by  Section  788.1fi(c) 
of  the  Regulations,  lor  a  period  of  six  years 
from  the  date  of  entry  of  diis  Order,  and  shall 
thereafter  be  waived  provided  that  during 
the  period  of  suspension.  Ginnn  has 
committed  no  vtolati«n  ef  ^  Act  «r  any 
regulalioo,  order  or  iioenae  issued  under  the 
Act 

Secoad,  Kenaeth  K.  Ginun.  individually  and 
doing  business  as  Giaua  Young  Co..  Gimm 
Computer  Co..  Giaun  Consultants,  and 
Charles  Wilson  Scientific  {hereinafter 
collectively  referred  to  as  Ginun]  *  *  *  shall 
be  denied,  for  a  period  of  two  years  following 
the  date  of  this  Order,  aH  privileges  of 
participa^ng.  directly  or  indirectly,  in  any 
manner  or  c.pacity,  ia  any  transaction 
involving  the  export  of  U.S.-ongia 
commodities  «r  technical  data  iraa  the 
United  SUtes  or  abroad*  *  *. 

E.  As  authorized  by  I  788.16(c)  «f  the 
Regulations,  the  last  18  months  of  the  denial 
period  sfaaH  be  suspended  for  a  period  of  six 
year*  from  %ie  date  of  this  Order,  and  shall 
thereafler  he  waived  provided  that,  during 
the  period  al  svspenaion,  Gimm  has 
comaiitled  no  riolatioa  of  the  Act  or  any 
regulation,  order  or  license  issaed  under  the 
Act 

Whereas,  pursuant  to  S  S  788.17(b)  and 
788.16(c)  of  the  Export  Adminiatration 
Regulations  (15  CFR  parts  788-799 
(1990)1  (the  Regulations)  issued  pursuant 
to  the  Export  Administration  Act  of 
1979,  as  amended  (50  U.S.C.A.  app. 
2401-2420  (IflgO))  ((he  Act).i  dw 
Department  on  December  18, 1990, 
applied  to  the  tmtlersigned  to  modify  the 
Order  of  January  10, 1989.  by  revoking 
the  l&-month  period  of  suspension  of 
denial,  and  by  revoking  the  suspension 
of  $25,000  of  fte  civil  penalty,  because 
Respondents  have  refused  or  failed  to 
pay  the  second  $5,000  installment  of  the 
civil  penalty  that  was  due  and  payable 
on  September  1, 1990,  as  required  by  the 
Oder  «f  January  10, 1989; 

Whereas,  on  December  18. 1990. 
Respondents  were  Ordered  by  the 
undersigned  to  Show  Caase  in  writing 
on  or  befone  Febmary  1, 1991.  «vhy  the 
Order  of  January  10, 1969  should  not  be 
modiried  as  requested  by  the 
Department  for  the  Respondents'  failure 
to  pay  the  civil  penalty  as  required  by 
the  Order  of  January  10, 1989; 

Whereas,  the  Order  to  Show  Cause 
was  duly  served  on  the  Respondents  in 
a  manner  authorized  by  \  788.4  of  the 
Regulations; 

Whereas,  the  P.espondents  have  failed 
to  show  cause  why  the  revocation  of  the 


'  Th«  Act  expired  ea  S^rtambw  90.  lasa 
Executive  Order  12739  (IS  FR  40373,  OcWher  Z 

ISeoj  coatinaed  the  Regulatioas  in  efleci  under  the 
International  Emergency  Economic  Powert  Act  (50 
U.S.C.A.  1701-1706  (Supp.  19S0)). 


suspeasions  requeued  by  the 
Department  should  not  be  ordered;    - 

Now,  Therefore,  pursuant  to 
§S  788.17(b)  and  788.16(c)  of  the 
Regulations  and  in  consequence  of 
Respondents'  failure  to  pay  Oie  civil 
penalty  as  required  by  the  Order  of 
January  10>  1969; 

//  is  hereby  ordered  that  the  Order  of 
January  10, 1989,  is  modified,  as  follows: 

First,  the  suspension  of  It  months  of 
the  denial  period  of  all  U.S.  export 
privileges  imposed  against  Respondents 
is  hereby  revoked.  Kenneth  K.  Gimm, 
individually  and  doing  business  as 
Gimm  Young  Co^  Gimm  Computer  Co, 
Gimm  Consultants  and  Charles  Wilson 
Scjentiric.  100  Route  73,  Maple  Shade, 
New  Jersey  080S2.  aad  211  Route  38, 
Maple  Shade.  New  Jersey  08052, 
collectively  referred  to  herein  as 
respondents,  and  all  their  soccessors, 
assignees,  officers,  partners, 
representatives,  agents  ai>d  employees, 
shall  be  denied,  for  a  period  of  18 
months  from  the  date  of  thn  Order,  all 
privileges  of  partidpatiBg,  directly  or 
indirectly,  ia  any  manner  or  capacity,  in 
any  transactioa  involving  the  export  of 
U.S.-orign  ooaimodities  or  technical  data 
from  the  United  States  or  abroad. 

A.  All  outstanding  individual 
validated  export  licenses  in  which  any 
respondent  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shad  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of  respondents' 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure  including,  but  m^ 
limited  to,  distribution  licenses,  are 
hereby  revoked. 

B.  Without  limiting  tiie  generality  of 
the  foregoing,  participation  prohibited  in 
any  such  transaction,  either  in  the 
United  States  or  abroad,  shall  include, 
but  is  not  limited  to,  participation:  (i)  As 
a  party  or  as  a  representative  of  a  party 
to  any  export  Uoense  application 
submitted  to  the  Department;  (iij  in 
preparing  or  filing  with  the  Department 
any  export  Homse  application  or 
request  for  reexport  authorizatioa,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the   • 
Department  or  using  any  validated  or 
general  export  license  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of 
any  ctnmnodities  or  technical  data,  in 
whole  or  in  part,  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
fmancing.  forwarding,  btmsporting.  or 
other  servicing  of  sach  oommodities  or 
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technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

C.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  made 
applicable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  any  respondent  is  now  or 
hereafter  may  be  related  by  afniiation. 
ownership,  control,  position  of 
responsibility,  or  other  connection  in  the 
conduct  of  trade  or  related  services. 

D.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  respondent  or  any 
related  person,  or  whereby  any 
respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly:  (a)  Apply  for, 
obtain,  transfer,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported, 
in  whole  or  in  part,  or  to  be  exported  by, 
to,  or  for  any  respondent  or  any  related 
person  denied  export  privileges;  or  (b) 
order,  buy.  receive,  use.  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 
These  prohibitions  apply  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

Second,  the  suspension  of  $25,000  of 
the  civil  penalty  is  hereby  revoked.  That 
suspended  sum  of  $25,000  is 
immediately  due  and  payable,  in 
addition  to  the  second  installment  of 
$5,000  that  was  due  on  September  1. 
1990.  for  a  total  civil  penalty  of  $30,000 
immediately  due  and  payable.  The 
remaining  balance  due,  $15,000.  shall  be 
paid  in  accordance  with  the  installment 
schedule  set  forth  in  the  Order  of 
January  10. 1989. 

Third,  this  Order  shall  be  served  upon 
respondents  and  published  in  the 
Federal  Register. 


Entered  this  5th  day  of  February,  1991. 
Quincy  M.  Krosby, 

Assistant  Secretary  for  Export  Enforcement 
(FR  Doc.  91-3648  Filed  2-14-01;  8:45  am] 
WLUNO  COOE  3610-OT-M 


[Docket  No.  910225-1025] 

Foreign  Availability  Assessmant 
Concaming  Hard-Diak  Taat  Equipment 

agency:  Office  of  Foreign  Availability. 

Bureau  of  Export  Administration, 

Commerce. 

ACTKMi:  Notice  of  initiation  of  an 

assessment  and  request  for  comments. 

summary:  The  Offlce  of  Foreign 
Availability  (OFA)  is  providing  notice 
that  it  has  initiated  an  assessment  of 
foreign  availability  of  certain  Hard-Disk 
Test  Equipment  to  controlled  countries. 
OFA  will  assess  foreign  availability 
under  part  791  of  the  Export 
Administration  Regulations  (EAR).  OFA 
is  seeking  public  comments  on  the 
foreign  availability  of  these  items 
worldwide. 

DATES:  The  period  for  submission  of 
information  will  close  on  March  1. 1991. 
ADDRESSES:  Submit  information  relating 
to  this  foreign  availability  assessment 
to:  Steven  C.  Goldman,  Office  of  Foreign 
Availability,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  room  SB-097. 14th  Street 
and  Pennsylvania  Avenue  NW., 
Washington,  DC  20230. 

The  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Freedom  of 
Information  Record  Inspection  Facility, 
room  4518,  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Byrg  E.  Bonnelycke,  Office  of  Foreign 
Availability,  Department  of  Commerce, 
Washington.  DC  20230.  telephone:  (202) 
377-8074. 

SUPPIf  MENTARY  INFORMATION:  Although 
the  Export  Administration  Act  (EAA) 
expired  on  September  30, 1990,  the 
President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  provisions  of  the 
EAA  and  the  Export  Administration 
Regulations  (EAR),  to  the  extent 
permitted  by  law,  in  Executive  Order 
12730  of  September  30, 1990. 

Part  791  of  the  EAR  (15  CFR  730  et 
seq.]  establishes  the  procedures  and 
criteria  for  determining  the  foreign 
availability  of  goods  and  technology 
whose  export  is  controlled  for  national 
security  reasons. 


On  November  2, 1990,  OFA  accepted 
for  filing  a  foreign  availability 
submission  pursuant  to  S  791.4  of  the 
EAR  relating  to  the  decontrol  of  certain 
Hard-Disk  Test  Equipment  for  export  to 
controlled  countries.  This  equipment  is 
controlled  for  national  security  reasons 
imder  Export  Control  Commodity 
Number  (ECCN)  1358A(f)  of  the 
Commodity  Control  List  (CCL)  (15  CFR 
799.1.  Supp.  1): 

Equipment  specially  designed  for  the 
manufacture  or  testing  of  devices  and 
assembUes  thereof  [previously]  controlled  by 
ECCN  1588A  or  magnetic  recording  media 
described  in  ECCN  1572A  and  specially 
designed  components  therefor 
*         •         *         •         * 

(f)  Stored  program  controlled  equipment  for 
monitoring,  grading,  exercising  or  testing 
recording  media,  other  than  tape,  controlled 
by  paragraph  (d)  of  ECCN  1572A. 

Upon  acceptance  of  the  submission, 
OFA  initiated  a  foreign  availability 
assessment  of  the  item.  By  March  4, 
1991.  the  Department  intends  to  submit 
for  publication  in  the  Federal  Register 
its  determination  of  the  foreign 
availability  of  this  type  of  equipment 

To  assist  OFA  in  assessing  such 
foreign  availability,  any  person  may 
submit  relevant  iniformation  to  OFA  at 
the  above  address.  The  following 
information  would  be  especially  useful: 

— Product  names  and  model  numbers  of 

the  U.S.  and  non-U.S.  items; 
— Names  and  locations  of  non-U.S. 

sources; 
— ^Key  performance  elements,  attributes, 

and  characteristics  of  the  items  on 

which  quality  comparisons  may  be 

made; 
— ^Non-U.S.  sources'  production 

quantities  and/or  sales  of  any 

allegedly  comparable  item; 
— ^An  estimate  of  market  demand  and 

the  potential  economic  impact  of  the 

control  on  the  U.S.  item; 
— Extent  to  which  any  allegedly 

comparable  item  is  based  on  U.S. 

technology; 
— ^Product  names,  model  designations, 

and  value  of  U.S.  controlled  parts  and 

components  incorporated  in  any 

allegedly  comparable  item;  and 
— Information  supporting  the 

proposition  that  the  foreign  item  is  in 

fact  available  to  the  country  or 

countries  for  which  foreign 

availability  is  alleged. 

Evidence  supporting  such  relevant 
information  may  include,  but  is  not 
limited  to:  Foreign  manufacturers' 
catalogs,  brochures,  or  operations  or 
maintenance  manuals;  articles  from 
reputable  trade  publications; 
photographs;  and  depositions  based 
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upon  eyewitness  accounts.  Supplement 
No.  1  to  part  791  of  the  EAR  provides 
additional  examples  of  evidence  that 
would  be  helpful  to  the  investigation. 

OFA  will  also  accept  comments  or 
infomatioa  acconapaoied  by  a  request 
that  part  or  all  of  the  material  be  treated 
confidentially  because  of  its  proprietary 
nature  or  for  any  other  reason.  The 
information  for  which  conHdential 
treatment  is  requested  should  be 
submitted  to  OFA  separately  from  any 
non-confidential  information  submitted. 
The  top  of  each  pa^e  should  be  marked 
%vith  the  term  "Confidential 
Information."  OFA  either  will  accept  the 
submission  in  confidence  or,  if  the 
submission  fails  to  meet  the  standards 
for  confidential  treatment  return  it  A 
non-confidential  summary  must 
accompany  such  submissions  of 
confidential  information.  The  summary 
will  be  made  available  for  public 
inspection. 

Informaton  OFA  accepts  as  privileged 
under  section  (b)  (3)  or  (4)  of  t.he 
Freedom  of  Information  Act  (5  U.S.C. 
552)  will  be  kept  confidential  and  will 
not  be  available  for  pubBc  inspection, 
except  as  authorized  by  law. 
Communications  from  agencies  of  the 
United  States  Government  and  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

All  other  information  received  in 
response  to  this  notice  will  be  a  matter 
of  public  record  and  will  be  available 
for  pubhc  inspection  and  copying.  In  the 
interest  of  accuracy  and  completeness, 
the  Department  requires  written 
comments.  Oral  comments  must  be 
followed  by  written  memoranda,  which 
also  will  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying. 

The  public  record  of  information 
received  in  response  to  this  notice  will 
be  maintained  in  the  Bureau  of  Export 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4525,  Department  of  Commerce. 
14th  Street  and  Pennsylvania  Avenue 
NW..  Washington,  DC  20230.  Records  in 
this  facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  part  4  of  title  15  of  the  Code  of 
Federal  Regulations. 

Information  about  the  inspection  and 
copying  of  records  at  the  fadUty  may  be 
obtained  from  Margaret  Comejo,  Bureau 
of  Export  Administration.  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  377-2583. 

Because  of  the  strict  statutory  time 
limitations  in  which  Commerce  must 
make  its  determination,  the  period  for 


submission  of  relevant  infomatioa  will 
close  on  March  1, 1991.  The  Department 
will  consider  all  information  received 
before  the  close  of  the  comment  period 
in  developing  the  assessment 
Information  received  after  the  end  of  the 
period  will  be  considered  if  possible,  but 
its  consideration  cannot  be  assured. 
Accordingly,  the  Department  encourages 
persons  who  wish  to  provide 
information  related  to  this  foreign 
availability  submission  to  do  so  at  the 
earliest  possible  time  to  permit  the 
Department  the  fullest  consideration  of 
the  information. 

Dated:  February  11, 1991. 
lamM  M.  LeMunyon. 
Deputy  Assistant  Secretary  for  Export 
Adnutti8tTati(m. 
(FR  Doc.  91-3678  Filed  2-14-01;  8:45  un] 


T*i«communic«tlon«  E<|ulpiwnt 
Tadmleal  Advisory  Commtttss;  Clossd 
Msstlng 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  March  14, 1991, 
9:30  a.m..  in  the  Herbert  C.  Hoover 
Buildittg.  Room  182a  14tfa  Street  & 
Pennsylvania  Avenue  NW.,  Washington, 
DC.  The  Committee  advises  the  Office 
of  Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
telecommunicatioas  and  related 
equipment  and  technology.  The 
Committee  will  meet  only  in  executive 
session  to  discuss  matters  properly 
classified  under  Executive  Order  12356, 
dealing  widi  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereta 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  5, 1990,  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subcommittees  thereof,  dealing 
with  the  classified  materials  listed  in  5 
U.S.C.  5S2b(c](l)  shall  be  exempt  from 
the  provisions  relating  to  public 
meetings  found  in  section  10(a)(l]  and 
(a](3],  of  the  Federal  Advisory 
Committee  Act  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  Notice  of  Determination  to 
close  meetings  or  portions  of  meetings  of 
the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6628.  U.S.  Department  of 
Commerce,  Washington,  DC  2023a  For 


further  information,  contact  '>>•»  /  >  *" 
Carpenter  on  (202)  377-2583 

Dated:  February  11, 1991. 
Betty  Farrell, 

Director,  Technical  Advisory  Committee  libit 
[FR  Doc.  91-3679  Filed  2-14-91;  9:45  am) 
ULUNO  coot  3Bte-BT-H 

IntsmsMonal  Trad*  Admlnistratkxi 

Short-Supply  OslsrMiMation:  Certain 
Wide  Stainless  Steel  Hot  Bands 

aqincy:  Import  Administration/ 
International  Trade  Administration, 
Commerce. 

action:  Notice  of  Short-Supply 
Determination  on  Certain  Wide 
Stainless  Steel  Hot  Bands. 

SHORT-tliPKY  RCVtCW  NUIMBEII:  36. 

SUMMARY:  The  Secretary  of  Commerce 
("Secretary")  hereby  grants  a  request  for 
a  short-supply  allowance  of  770  net  tons 
of  certain  61.25-inch  wide  stainless  steel 
hot  bands  for  February  through 
December  1991  under  Article  8  of  the 
U.S.-E.C.  steel  arrangement. 

EFFECnvt  DATi:  Febmaiy  8. 1991. 


FOR  PUMTNCR  WTOWMATIOH  CONTACT: 
James  Rice  or  Richard  O.  Weible,  Office 
of  Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230  (202)  377-2667  or  (202)  377- 
0159. 

SUPPtEMEHT ARV  INFORMATtON:  On 
January  11, 1991,  the  Secretary  received 
an  adequate  short-supply  petition  from 
Mercury  Stainless,  Inc.  ("Mercury") 
requesting  a  short-supply  allowance  for 
12,000  net  tons  (1,000  tons  per  month)  of 
certain  61.25  inch  wide  stainless  steel 
hot  bands  for  1991  under  Article  8  of  the 
Arrangement  Between  the  European 
Coal  and  Steel  Community  and  the 
European  Economic  Community,  and  the 
Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Steel  Products.  Mercury  requested  short 
supply  for  this  product  because  it 
alleges  that  the  only  domestic  producer 
is  not  a  competitive  or  reliable  supplier, 
and  because  foreign  suppliers  are 
unwilling  to  export  this  product  uixier 
regular  export  licenses.  The  Secretary 
conducted  this  short-supply  review 
pursuant  to  section  4(b)(4KA)  of  the 
Steel  Trade  Liberalization  Program 
Implementation  Act,  I^blic  Law  101- 
221, 103  Stat  1886  (1989)  ("the  Act"),  and 
S  357.102  of  the  Department  of 
Commerce's  Short-Supply  Procedures, 
19  CFR  357.102  ("Commerce's  Short- 
Supply  Procedures"). 
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The  requested  material  meets  the 
following  specifications: 
Grades: 

T-304 

T-304L 

T-316 

T-316L 
Thickness: 

0.145  inch 

0.187  inch 

0.210  inch 

0.250  inch 

Variation  in  gauge  shall  not  exceed 
ten  percent  of  the  nominal,  and 
tolerance  will  be  ordered  gauge  plus  or 
minus  5  percent 
Width: 

61.25  inches  (-1-0.5  inch,  -0.25  inch 
tolerance). 

The  quantities  required,  by  grade,  are 
as  follows: 


Grade 

Quantity 
(neltons) 

T-304 

745 

T-304L 

105 

T-318 

15 

T-316L 

135 

ToW 

1.000 

ACTION:  On  January  11, 1991.  the 
Secretary  estabhshed  an  official  record 
on  this  short-supply  request  (Case 
Number  36]  in  the  Central  Records  Unit, 
Room  B-099,  Import  Administration, 
U.S.  Department  of  Commerce  at  the 
above  address.  On  January  18, 1991,  the 
Secretary  published  a  notice  in  the 
Federal  Register  announcing  a  review  of 
this  request  and  soliciting  comments 
from  interested  parties.  Comments  were 
required  to  be  received  no  later  than 
January  25, 1991,  and  interested  parties 
were  invited  to  file  replies  to  any 
comments  no  later  than  January  30, 1991. 
In  order  to  determine  whether  this 
product,  or  a  viable  alternative  product, 
could  be  supplied  in  the  U.S.  market  for 
the  period  of  this  review,  the  Secretary 
sent  questionnaires  to:  Allegheny- 
Ludlum  Steel  Corporation  ("Allegheny- 
Ludlum"),  Armco,  Inc.  ("Armco"). 
Carpenter  Technology  Inc.  ("CarTech"), 
Cyclop;  Industries  Inc.  (**Cyclops"),  J&L 
Specialty  Products  ("J&L"),  and  Republic 
Engineered  Steels  ("RES").  The 
Secretary  received  adequate 
questionnaire  responses  from  four  of  the 
six  companies.  No  comments  were  filed 
in  response  to  the  Federal  Register 
notice. 

QUESTIONNAIRE  RESPONSES:  Three  of  the 
four  respondents  (Allegheny-Ludlum. 
CarTech  and  J&L)  indicated  that  they 
did  not  produce  the  wide  stainless  hot 
bands  required  by  Mercury.  However, 
RES  indicated  that  it  could  produce  the 


requested  product  and  meet  all  of 
Mercury's  needs,  with  the  exception  of 
70  tons  per  month  of  the  grade  T-316/T- 
316L  material.  Allegheny-Ludlum  argued 
that  Mercury's  request  was  "without 
merit  since  60  inch  sheets  are  not 
required  for  the  United  States  market  for 
stainless  steel  sheets." 

ANALYSIS:  Two  issues  are  raised  in 
Mercury's  request:  (1)  Whether 
Mercury's  request  for  61. 25- inch  wide 
stainless  hot  bands  is  reasonable;  and 
(2)  should  RES  be  considered  a  viable 
suppUer  of  the  requested  wide  hot  bcmds 
to  Mercury. 

To  address  the  merits  of  the  request 
for  61.25-inch  wide  stainless  steel  hot 
bands  requires  the  Secretary  to 
determine  whether  the  width 
requirement  is  a  reasonable 
specification.  In  regard  to  specifications, 
the  House  Report  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act  ("House  Report")  states  that  "*  *  * 
if  the  petitioner  has  been  purchasing  the 
same  steel  product  for  the  same  end  use, 
with  the  same  requested  specifications 
from  all  of  its  sources  for  a  significant 
period  of  time,  then  such  specification 
should  be  considered  reasonable"  H  Jl. 
No.  263. 101st  Cong.,  1st  Sess.  15  (1989). 
In  this  case.  Mercury  has  been 
purchasing  the  requested  wide  stainless 
hot  bands  since  1987. 

Therefore  the  Secretary  can  only 
conclude  that  Mercury's  request  for 
61.25-inch  wide  stainless  steel  hot  bands 
is  reasonable.  As  to  Mercury's 
allegation  that  RES  is  not  a  viable 
supplier.  Mercury  provided  no 
information  to  refute  RES's 
questionnaire  response  regarding  its 
ability  to  supply  an  acceptable  product. 
Rather,  Mercury  focused  its  position  on 
the  uncompetitive  price  of  RES  hot 
bands  in  relation  to  the  prices  from 
offshore  suppliers.  Analyzing  whether 
the  RES  price  is  reasonable  requires  the 
Secretary  to  determine  the  prevailing 
domestic  market  price  for  this  product. 

The  House  Report  defines  "prevailing 
domestic  market  price"  as  the  "current 
prices  in  the  U.S.  market  for 
domestically  produced  and  imported 
product  as  refiected  in  actual  purchase 
and  sales  transactions"  H.R.  No.  263, 
lOlst  Cong..  1st  Sess.  14  (1989).  Since  the 
prevailing  domestic  market  price  is 
based  upon  actual  purchases  and 
Mercury  has  a  history  of  purchasing  this 
product  from  RES,  the  Secretary  can 
only  conclude  that  the  RES  prices  are 
reasonable.  Therefore,  RES  must  be 
regarded  as  a  viable  supplier  to  Mercury 
for  all  the  material  it  can  supply,  which 
totals  930  net  tons  per  month  of  the  1,000 
net  tons  per  month  requested. 


CONCumoit  Because  Mercury  requires 
12,000  net  tons  (1,000  tons  per  month)  of 
wide  stainless  steel  hot  bands  to  meet 
its  production  needs  during  1991,  and 
because  one  domestic  producer  can 
supply  all  but  70  net  tons  per  month  of 
the  requested  material  (grade  T-316/T- 
316L  hot  bands)  the  Secretary 
determines  tht  short  supply  exists  for 
the  noted  70  net  tons  per  month  of  this 
product  or  840  net  tons  for  1991. 
However,  since  this  request  is  for 
January  through  December  1991  and 
Mercury  will  be  unable  to  obtain 
materi^  to  meets  its  January  needs,  the 
Secretary  grants  short  supply  for  770  net 
tons  of  certain  61.25-inch  wide  stainless 
steel  hot  bands  in  grades  T-316/T-316L 
(Mercury's  February  through  December 
1991  needs)  for  1991.  pursuant  to  section 
4(b)(4)(A)  of  the  Act  and  S  357.102  of 
Commerce's  Short-Supply  Procedures. 

Dated:  February  a  1991. 
Maqoria  A.  Ckoriios. 

Acting  Assistant  Secretary  for  Impart 

Administration. 

[FR  Doc.  91-3689  Filed  2-14-91;  8:45  am] 

BILUNQ  COM  S6W-OS-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  Addition 

AGENCY:  Committee  for  Purchase  torn 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Addition  to  Procurement  List 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
provided  by  workshops  for  the  blind  or 
other  severely  handicapped. 
EFFECTIVE  DATE:  March  la  1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Beveriy  Milkman,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 

December  7, 199a  the  Committee  for 
F^urchase  from  the  Blind  and  Other 
Severely  Handicapped  published  notice 
(55  FR  50577)  of  proposed  addition  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  a  qualified  workshop  to  provide  the 
service  at  a  fair  market  price  and  the 
impact  of  the  addition  on  the  current  or 
most  recent  contractor,  the  Committee 
has  determined  that  the  service  listed 
below  is  suitable  for  procurement  by  the 
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Federal  Government  under  41  U.S.C.  46- 
48c  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  service  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  provide  the  service 
procured  by  the  Government. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 
Commissary  Shelf  Stocking  &  Custodial. 
Fitzsimmons  Army  Medici  Center, 
Denver,  Colorado. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
BJL  Allay,  Jr., 
Deputy  Executive  DiretHbr. 
[FR  Doc  91-37M  Filed  2-14-91;  8:45  am] 


ProcurwiTMnt  Ust  Proposed  Additions 

AOmCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

$    ^'tft  Proposed  additions  to 
procurement  list. 


f.  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

COMMOrr*  MUST  SC  RECCtVeO  ON  ON 

:  March  18, 1991. 

:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
TON  niNTHCN  INFONMATION  CONTACT: 
Beverly  Milkman.  (703)  557-1145. 

SUPPISMCNTANV  INFORMATKNC  This 

notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportimity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped.  It 
is  proposed  to  add  the  following 


commodities  and  services  to  the 
Procurement  List: 

CoflunodiMS 

Ca$e,  Ear  Plug 

6515-01-212-04S2, 

(Remaining  20  percent  of  Government's 
Requirement) 

Waah  Kit,  Personal 

7360-00-139-1063 

Bag.Pai1a 

8105-LL-BOO-0208 
8105-LL^O(M)20e 
S105-LLr«00-0210 
810S-LL-B00-Se74 
8106-LL^0O-«975 

(Requirements  of  Mare  Island  Naval 
Shipyard.  CA] 

Sorvicea 

Janitorial/Custodial,  Department  of  the 

Army,  Coralville  Reservoir,  Coralville 

Lake.  Iowa. 
Janjtorial/Cuatodial,  Internal  Revenue 

Service  Center,  3651  South  Interregional 

Highway  35,  Austin,  Texas 
Sending  and  Oiling  Picnic  Tables,  Deschutes 

National  Forest  Bend  Ranger  District, 

Bend.  Oregon. 
EJL  Allay,  Jr.. 
Deputy  Executive  Director. 
[FR  Doc.  91-3705  Filed  2-14-91: 8:45  am] 

•NJJNQ  COOe  StM-SS-M 


DEPARTMENT  OF  DEFENSE 

Offics  of  th«  Sscrstary 

Dspartmsnt  of  Dsfsnss  Sslsctlon 
Crttsiia  for  Closing  and  Rsallgning 
Military  Installations  Inside  ttts  United 
States 

AOCNCY:  Department  of  Defense  (DoD). 
action:  Final  selection  criteria. 

summary:  The  Secretary  of  Defense,  in 
accordance  with  section  2903(b),  title 
XXIX,  part  A  of  the  FY  1991  NaUonal 
Defense  Authorization  Act,  is  required 
to  publish  the  proposed  selection 
criteria  to  be  used  by  the  Department  of 
Defense  in  making  recommendations  for 
the  closure  or  realignment  of  military 
installations  insikde  the  Umted  States. 
EFFtcnvi  DATE  February  15, 1991. 
FON  njRTHEN  INRMMATION  CONTACT 
Mr.  Jim  Whittaker  or  Ms.  Patricia 
Walker,  Base  Closure  and  Utilization, 
OASD(P&L),  (703)  614-5356. 
SUPPLCMCNTARY  INFORMATION: 

A.  Final  Selection  Criteria 

The  final  criteria  to  be  used  by  the 
Department  of  Defense  to  make 
recommendations  for  the  closure  or 
realignment  of  military  installations 
inside  the  United  States  under  title 


XXIX,  part  A  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1991 
as  follows: 

In  selecting  military  installations  for 
closure  or  realignment,  the  Department 
of  Defense,  giving  priority  consideration 
to  military  value  (tiie  first  four  criteria 
below),  will  consideR 

Military  Value 

1.  The  current  and  future  mission 
requirements  and  the  impact  on 
operational  readiness  of  the  Department 
of  Defense's  total  force. 

2.  The  availability  and  condition  of 
land,  facilities  and  associated  airspace 
at  both*  the  existing  and  potential 
receiving  locations. 

3.  The  ability  to  accommodate 
contingency,  mobilization,  and  future 
total  force  requriements  at  both  the 
existing  and  potential  receiving 
locations. 

4.  The  cost  and  manpower 
implications. 

Return  on  Investment 

5.  The  extent  and  timing  of  potential 
costs  and  savings,  including  the  number 
of  years,  beginning  with  the  date  of 
completion  of  the  closure  or 
realignment,  for  the  savings  to  exceed 
the  costs. 

Impacts 

6.  The  economic  impact  on 
communities. 

7.  The  ability  of  both  the  existing  and 
potential  receiving  communities' 
infrastructure  to  support  forces, 
missions  and  personnel. 

8.  The  environmental  impact. 

B.  Analysis  of  Public  Comments 

The  Department  of  Defense  (DoD) 
received  169  public  comments  in 
response  to  the  proposed  DoD  selection 
criteria  for  closing  and  realigning 
military  installations  inside  the  United 
States.  The  public's  comments  can  be 
grouped  into  four  topics:  General, 
military  value,  costs  and  "payback",  and 
impacts.  The  following  is  an  analysis  of 
these  comments. 

(1)  General  Comments 

(a)  A  substantial  number  of 
commentors  expressed  concern  over  the 
proposed  criteria's  broad  nature  and 
similiarity  to  the  1988  Defense 
Secretary's  Base  Realigiunent  and 
Closure  Commission  criteria.  Many  of 
the  comments  noted  a  need  for  objective 
measures  or  factors  for  the  criteria. 
Some  commentors  also  suggested 
various  standard  measures  or  factortt  for 
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the  criteria.  The  inherent  mission 
diversity  of  the  Military  Departments 
and  Defense  Agencies  (DoD 
Components)  inakes  it  impossible  for 
DoD  to  specify  detailed  criteria,  or 
objective  measores  or  factors  that  could 
be  applied  to  all  bases  within  a  Military 
Department  or  Defense  Agency.  We 
have  provided  the  commentors'  letters 
to  each  Military  Department  for  their 
consideration.  Hie  similarity  to  the  1968 
Base  Closure  Commission  criteria  is 
acknowledged.  After  reviewing  the 
public  comments  we  concluded  that 
using  similar  criteria  is  appropriate. 

(b)  Many  commentors  noted  that  a 
correlation  between  force  structure  and 
the  criteria  was  not  present  The  base 
closure  and  realignment  procedures 
mandated  by  title  XXIX,  part  A,  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1991  (the  Act)  require  that 
the  Secretary  of  Defense's 
recommendations  for  closure  and 
realignment  be  founded  on  the  force 
structure  plan  and  the  final  criteria 
required  by  the  Act.  DoD's  analytical 
and  decision  processes  for  applying  the 
final  criteria  will  be  baaed  on  the  force 
structure  plan.  The  military  value 
criteria  provide  the  connection  to  the 
force  structure  plan. 

(c)  Many  commentors  noted  the  need 
for  more  detailed  information  on  how 
DoD  would  implement  the  base  closure 
procedures  required  by  the  Act.  A 
recurrent  suggestion  was  to  group  like 
bases  into  categories  for  analysis.  In 
response  to  this  comment  and 
suggestion,  and  to  respond  to  the 
general  comments  (a)  and  (b)  above,  we 
have  issued  policy  guidance  to  the 
Military  Departments  and  Defense 
Agencies  on  the  base  closure  process. 
This  guidance  requires  them  to: 

•  Treat  all  bases  equally:  They  must 
consider  all  bases  equally  in  selecting 
bases  for  closure  or  realignment  under 
the  Act,  without  regard  to  whether  the 
installation  has  been  previously 
considered  or  proposed  for  closure  or 
realignment  by  tiie  Department.  This 
policy  does  not  appply  to  closures  or 
realignments  that  fall  below  the 
thresholds  estabhshed  by  the  Act  or  to 
the  86  bases  closed  under  Public  Law 
100-526; 

•  Categorize  bases:  They  must 
categorize  bases  with  like  missions, 
capabilities  and/or  attributes  for 
analysis  and  review,  to  ensure  that  like 
bases  are  fairiy  compared  with  each 
othen  and 

•  Perform  a  capacity  analysis:  They 
must  link  force  structure  changes 
described  in  the  force  structure  plan 
with  the  existing  force  and  bases 
structure,  to  determine  if  a  potential  for 
closure  or  realignment  exists.  In  the 


event  a  determination  is  made  diat  no 
excess  capacity  exists  in  a  cat^oty. 
then  there  will  be  no  need  to  continue 
the  analysis  of  that  category,  unless 
there  is  a  military  valoe  or  other  reason 
to  continue  the  analysis: 

•  Develop  and  Use  Objective 
Measures/Factors:  They  must  develop 
and  use  objective  measures  or  factors 
within  categories  for  each  criterion, 
whenever  feasible.  We  recognize  that  it 
will  not  always  be  possible  to  develop 
appropriate  objective  measures  or 
factors,  and  that  measures/factors 
(whether  they  be  objective  or 
subjective)  may  vary  for  different 
categories  of  bases. 

(d)  A  number  of  commentors 
recommended  assigning  specific  weights 
to  individual  criteria.  It  would  be 
impossible  for  DoD  to  specify  weights 
for  each  criterion  that  could  be  applied 
across  the  board  to  all  bases,  again  due 
to  the  mission  diversity  of  the  Military 
Departments  and  Defense  Agencies.  It 
appears  from  the  comments  that 
numbering  the  criteria  may  have  been 
mistaken  as  an  order  of  precedence 
associated  with  individual  criteria.  We 
do  not  intend  to  assign  an  order  of 
precedence  to  an  individual  criterion, 
other  than  to  give  priority  to  the  first 
four. 

(e)  Several  commentors  gave  various 
reasons  why  a  particular  installation 
should  be  eliminated  from  any  closure 
or  realignment  evaluation.  Public  Law 
101-510  directs  DoD  to  evaluate  aO 
installations  equally,  exclusive  of  those 
covered  under  PubUc  Law  100-526  or 
those  falling  below  the  threshold  of 
section  2687.  title  10.  U.S.  Code.  Public 
Law  100-526  implemented  the 
recommendations  of  the  1988  Defense 
Secretary's  Commission  on  Base 
Realignment  and  Closure.  We  have 
issued  guidance  to  the  DoD  Components 
instructing  them  to  consider  all  bases 
equally,  this  includes  those  previously 
nominated  for  study  in  the  Defense 
Secretary's  January  29, 1990,  base 
realignment  and  closure  announcement 
that  are  above  the  thresholds 
established  in  the  Act.  Conversely,  we 
did  not  receive  any  requests  that  a 
particular  installation  be  closed  or 
realigned  pursuant  to  section  2924  of 
Public  Law  101-510. 

(f)  A  number  of  commentors  noted  a 
need  for  more  management  controls 
over  data  collection  to  ensure  accuracy 
of  data.  We  agree  with  this 
recommendation  and  have  issued 
guidance  that  requires  the  DoO 
Components  to  develop  and  implement 
internal  controls,  consistent  with  their 
organizational  and  program  structure,  to 
ensure  the  accuracy  of  data  collection 
and  analyses  being  performed.  This 


guidance  incorporates  tiw  lessons 
learned  from  the  General  Accounting 
Office's  review  of  the  1988  Base  Closare 
Conunisaion's  work. 

(g)  After  detailed  consideration  of  all 
comments,  we  have  determined  that 
some  of  the  criteria  may  have  been 
unclear.  We  have  revised  the  criteria  for 
additional  clarity. 

(h)  Some  of  the  eariy  comments  we 
received  recommended  extending  the 
original  December  31, 1990,  public 
comment  deadline.  We  agreed  and 
extended  the  public  comment  period  to 
January  24. 1991.  In  addition,  we 
accepted  for  consideration  19  public 
comments  received  after  the  January  24. 
1991.  deadline. 

(2)  Military  Value  Comments 

(a)  A  majority  of  comments  received  ' 
supported  DoD's  decision  to  give 
priority  consideration  to  the  military 
value  criteria.  In  the  aggregate,  military 
value  refers  to  the  collection  of 
attributes  that  describe  how  well  a  base 
supports  its  assigned  force  structure  and 
missions. 

(b)  Several  commentors  recommended 
that  National  Guard  and  Reserve 
Component  forces  be  included  as  part  of 
DoD's  base  closure  analysis.  The 
Department's  total  force  concept 
indudes  National  Guard  and  Reserve 
Component  forces,  and  these  forces  will 
be  reflected  in  the  force  structure  plan 
required  by  the  Act  for  this  base  closure 
process.  To  clarify  that  point,  criteria 
number  one  and  three  were  amended. 

(c)  Some  commentors  recommended 
DoD  apply  die  military  vabe  criteria 
without  regard  to  the  DoD  component 
currently  operating  or  receiving  the 
services  of  the  base.  The  commentors 
noted  diat  this  would  maximize 
utilization  of  Defense  assets  and 
therefore  improve  the  national  security. 
We  agree  widi  this  comment.  DoD  must 
retain  its  best  bases  and  where  there  is 
a  potential  to  consolidate,  share  or 
exchange  assets,  that  potential  will  be 
pursued.  We  also  recognize  that  this 
potential  does  not  exist  among  all 

.  categories  of  bases  and  that  the  initial 
determination  of  the  military  value  of 
bases  must  be  made  by  the  DoD 
Component  cnrrendy  operating  the  base. 
ConsequenUy,  we  have  lefr  the  military 
value  criteria  general  in  nature  and 
therefore  applicable  DoD-wide.  where 
appropriate.  We  have  also  issued 
guidance  to  the  DoD  Components  that 
encourages  inter-service  and  multi- 
service asset  sharing  and  exchange. 
Finally,  we  will  institute  procedures  to 
ensure  each  DoD  Component  has  the  ! 

opportunity  to  improve  the  military  i 

value  of  its  base  structure  through  j 

i 
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analysis  of  potential  exchanges  of  bases 
with  other  DoD  Components. 

(d)  Some  commentors  recommended 
we  include  the  availabiUty  of  airspace  in 
our  considerations  of  military  value.  We 
agree  and  have  revised  criterion  number 
two  accordingly. 

(e)  Several  commentors  requested  a 
geographic  balance  be  maintained  when 
considering  installations  for  realignment 
or  closure.  DoD  is  required  by  Public 
Law  101-510  to  evaluate  all  installations 
equally,  exclusive  of  those  covered 
under  Public  Law  100-526  or  those 
falling  below  the  thresholds  of  section 
2867,  title  10,  U.S.  Code.  However,  some 
measures  of  military  value  do  have  a 
geographic  component  and  therefore 
miUtary  mission  requirements  can  drive 
geographic  location  considerations. 

(f)  Some  commentors  recommended 
that  the  availability  of  trained  civil 
service  employees  be  considered  as  well 
as  the  capacity  of  the  private  sector  to 
support  or  perform  military  missions. 
DoD's  civil  service  employees  are  an 
integral  part  of  successful 
accomplishment  of  defense  missions,  as 
are  defense  contractors  whether  they  be 
nationally  or  locally  based.  To  the 
extent  that  the  availability  of  trained 
civilian  or  contractor  work  forces 
influences  our  ability  to  accomplish  the 
mission,  it  is  already  included  in  criteria 
number  one  and  four. 

(g)  Several  commentors  recommended 
that  mobilization  potential  of  bases  be 
considered  and  that  those  bases 
required  for  mobilization  be  retained. 
Contingency  and  mobilization 
requirements  are  an  important  military 
value  consideration  and  were  already 
included  in  criterion  number  three.  The 
potential  to  accommodate  contingency 
and  mobilization  requirements  is  a 
factor  at  both  existing  and  potential 
receiving  locations,  and  we  have 
amended  criterion  number  three 
accordingly. 

(h]  One  commentor  recommended 
retaining  all  bases  supporting  operation 
Desert  Shield/Storm  and  another 
recommended  including  overseas  bases. 
DoD  must  balance  its  future  base 
structure  with  the  forces  described  in 
the  force  structure  plan,  and  not  on  the 
current  basing  situation.  Some  forces 
currently  supporting  Operation  Desert 
Storm  are  scheduled  for  drawdown 
between  1991  and  1997.  DoD  must  adjust 
its  base  structure  accordingly.  Overseas 
bases  will  also  be  closed  in  the  future  as 
we  drawdown  DoD's  overseas  forces. 
However,  Congress  specifically  left 
overseas  base  closures  out  of  Oie  base 
closure  procedures  established  by  the 
Act. 


(3)  Cost  and  "Payback"  Comments 

(a)  Some  commentors  recommended 
calculating  total  federal  government 
costs  in  DoD's  cost  and  "payback" 
calculations.  A  number  of  such 
comments  gave  as  examples  of  federal 
government  costs,  health  care  and 
unemployment  costs.  The  DoD 
Components  annually  budget  for  health 
care  and  unemployment  costs.  We  have 
instructed  the  DoD  Components  to 
include  DoD  costs  for  health  care  and 
unemployment,  associated  with  closures 
or  realignments,  in  the  cost  calculations. 

(b)  Several  commentors  noted  the 
absence  of  a  "payback"  period  and 
some  felt  that  perhaps  eight  or  ten  years 
should  be  speci^ed.  We  decided  not  to 
do  this;  we  did  not  want  to  rule  out 
making  changes  that  were  beneficial  to 
the  national  security  that  would  have 
longer  retiims  on  investment.  The  1988 
Base  Closure  Commission  felt  that  a  six- 
year  "payback"  unnecessarily 
constrained  their  choices.  The  DoD 
Componentes  have  been  directed  to 
calculate  return  on  investment  for  each 
closure  or  realignment  recommendation, 
to  consider  it  in  their  deliberations,  and 
to  report  it  in  their  justifications. 
Criterion  number  five  has  been  amended 
accordingly. 

(c)  Some  commentors  recommended 
including  environmental  clean-up  costs 
in  base  closure  cost  and  payback 
calculations.  Some  also  noted  that  the 
cost  of  environmental  clean-up  at  a 
particular  base  could  be  so  great  that 
the  Department  should  remove  the  base 
from  further  closure  consideration. 

The  DoD  is  required  by  law  to  address 
two  distinctly  different  types  of 
environmental  costs. 

The  first  cost  involves  the  clean-up 
and  disposal  of  environmental  hazards 
in  order  to  correct  past  practices  and 
return  the  site  to  a  safe  condition.  This 
is  commonly  referred  to  as 
environmental  restoration.  DoD  has  a 
legal  obligation  under  the  Defense 
Environmental  Restoration  Program  and 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  for  environmental  restoration  at 
sites,  regardless  of  a  decision  to  close  a 
base.  Therefore,  these  costs  will  not  be 
considered  in  DoD's  cost  calculations. 
Where  installations  have  unique 
contamination  problems  requiring 
environmental  restoration,  these  will  be 
identified  as  a  potential  limitation  on 
near-term  community  reuse  of  the 
installation. 

The  second  cost  involves  ensuring 
existing  practices  are  in  compliance 
with  the  Clean  Air.  Clean  Water, 
Resource  Conservation  and  Recovery 
Act,  and  other  environmental  acts,  in 


order  to  control  current  and  future 
pollution.  This  is  commonly  referred  to 
as  environmental  compliance. 
Environmental  comphance  costs  can 
potentially  be  avoided  by  ceasing  the ! 
existing  practice  through  the  closure  or 
realignment  of  a  base.  On  the  other 
hand,  environmental  compliance  costs 
may  be  a  factor  in  determining 
appropriate  closure,  realignment,  or 
receiving  location  options.  In  either 
case,  the  environmental  compliance 
costs  or  cost  avoidances  may  be  a  factor 
considered  in  the  cost  and  return  on 
investment  calculations.  Hie 
Department  has  issued  guidance  to  the 
DoD  Components  on  this  issue. 

(d)  Some  commentors  recommended 
DoD  change  the  cost  and  "payback" 
criteria  to  include  uniform  guidelines  for 
calculating  costs  and  savings.  We  agree 
that  costs  and  savings  must  be 
calculated  uniformly.  We  have  improved 
the  Cost  of  Base  Realignment  Actions 
(COBRA)  model  used  by  the  1988  Base 
Closure  Commission  and  have  provided 
it  to  the  DoD  Components  for 
calculations  of  costs,  savings,  and  return 
on  investment 

(4)  Impacts  Comments 

(a)  N.   ny  commentors  were  concerned 
about  social  and  economic  impacts  on 
communities  and  how  they  would  be  ' 
factored  into  the  decision  process.  We 
have  issued  instructions  to  the  DoD 
Components  to  calculate  economic 
impact  by  measuring  the  effects  on 
direct  and  indirest  employment  for  each 
recommended  closure  or  realignment. 
These  effects  will  be  determined  by 
using  statisical  information  obtained 
from  the  Departments  of  Labor  and 
Commerce.  This  is  consistent  with  the 
methodology  used  by  the  1988  Base 
Closure  Commission  to  measure 
economic  impact.  We  incorporated  the 
General  Accounting  Office's  suggested 
improvements  for  calculation  of 
economic  impact.  DoD  will  also 
determine  the  direct  and  indirect 
employment  impacts  on  receiving  bases. 
We  have  amended  criterion  number  six 
to  reflect  this  decision. 

(b)  The  meaning  of  criterion  number 
seven,  "the  community  support  at  the 
receiving  locations"  was  not  clear  to 
several  commentors.  Some  wondered  if 
that  meant  popular  support.  Others 
recognized  that  this  criterion  referred  to 
a  community's  infrastructure  such  as 
roads,  water  and  sewer  treatment  plans, 
schools  and  the  like.  To  clarify  this 
criterion,  we  have  completely  re-written 
it,  while  also  recognizing  that  a 
comparison  must  be  made  for  both  the 
existing  and  potential  receiving 
communities. 
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(c)  Many  commentors  asked  how 
environmental  impacts  would  be 
considered.  As  we  stated  in  topic  3(c], 
DoD  will  consider  certain  environmental 
costs.  In  addition,  we  have  instructed 
the  DoD  Components  to  consider,  at  a 
minimum,  the  following  elements  when 
analyzing  environmental  consequences 
of  a  closure  or  realignment  action: 

•  Threatened  and  endangered  species 

•  Wetlands 

•  Historic  and  Archeological  sites 

•  Pollution  Control 

•  Hazardous  Materials/Wastes 

•  Land  and  Air  uses 

•  Programmed  environmental  costs/ 
cost  avoidances 

(d)  A  number  of  commenters 
questioned  the  meaning  of  criterion 
number  nine.  "The  implementation 
process  involved".  The  intent  of  this 
criterion  was  to  describe  the 
implementation  plan,  its  milestones,  and 
the  DoD  military  and  civilian  employee 
adjustments  (Increases  and  decreases] 
at  each  base,  that  would  result  through 
implementation  of  the  closure  or 
realignment.  After  further  consideration, 
we  have  determined  that  developing  the 
implementation  plan  is  a  necessary 
requirement  and  conclusion  of  applying 
the  other  eight  criteria.  A  description  of 
the  implementation  plan,  while 
important  to  the  understanding  the 
recommended  closure  or  realignment,  is 
not  in  itself  a  specific  criterion  for 
decisionmaking.  Consequently,  we  have 
deleted  criterion  number  nine.  We  have 
instructed  the  Military  Departments  and 
Defense  Agencies  to  include  a 
description  of  their  implementation 
plans  for  each  recommended  closure  or 
realignment,  as  part  of  the  justification 
to  be  submitted  to  the  Commission. 

C.  Previous  Federal  Reg^ter  References 

(1)  55  FR49679,  November  30, 1990: 
Proposed  selection  criteria  and  request 
for  comments. 

(2)  55  FR53536.  December  31, 1990: 
Extend  comment  period  on  proposed 
selection  criteria. 

D.  Faperworlc  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511]  does  not  apply. 

Dated:  February  11, 1991. 
L.M.Bynum, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  91-3645  Filed  2-14-91;  8:45  am] 
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DefMirtment  of  ttte  Army 

Environmental  Aaaeaament; 
Exoatmoapheric  DIacrimlnation 
Experiment  (EDX)  Program 

AOENCY:  U.S.  Army  Strategic  Defense 
Command  (USASDC);  DOD. 
COOPCRATlNa  AOCNCV.  Strategy  Defense 
Initiative  Organizatioa  DOD  U.S. 
Department  of  the  Navy,  DOD. 
action:  Notice  of  Availability  of  finding 
of  no  significant  impact. 

summary:  Pursuant  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  (40  CFR  parts  1500-1508],  Army 
Regulation  200-2.  Chief  of  Naval 
Operations  Instruction  5090.1,  and  the 
Department  of  Defense  (DOD)  Directive 
6050.1  on  Environmental  Effects  in  the 
United  States  of  DOD  actions,  the 
USASDC  has  conducted  an  assessment 
of  the  potential  environmental 
consequences  of  conducting  EDX 
program  activities  for  the  Strategic 
Defense  Initiative  Organization.  The 
Environmental  Assessment  considered 
all  potential  impacts  of  the  proposed 
action  alone  and  in  conjunction  with 
ongoing  activities.  The  finding  of  no 
sigoificant  impact  summarizes  the 
results  of  the  evaluations  of  EDX 
activities  at  the  proposed  installations. 
The  discussion  focuses  on  those 
locations  where  there  was  a  potential 
for  significant  impacts  and  mitigation 
measures  that  would  reduce  the 
potential  impact  to  a  level  of  no 
significance.  Alternatives  to  the  EDX 
launch  facility  were  examined  early  in 
the  siting  process  but  were  eliminated 
as  unreasonable.  A  no-action  alternative 
was  also  considered.  The  Environmental 
Assessment  resulted  in  a  finding  of  no 
significant  impact  Construction  will 
proceed  as  scheduled,  however,  due  to 
budgetary  constraints,  the  flight  program 
implementation  has  been  delayed. 
When  the  flight  schedule  becomes  firm, 
this  document  will  be  reviewed  and 
revised,  as  necessary,  in  light  of  any 
changes  to  the  program. 
DATES:  Written  comments  are  required 
by  March  18, 1991. 
POINT  Of  contact:  Mr.  D.R.  Gallien. 
Address:  U.S.  Army  Strategic  Defense 
Command.  CSSD-EN.  Post  Office  Box 
ISOa  Huntsville.  AL  35807-3801.  Fax 
(205)  955-3958. 

•UmEMCNTARV  INFOflMATION:  The 
USASDC  was  assigned  the  mission  of 
acquiring  critical  mid-course  data  on 
ballistic  missile  re-entry  vehicles  and 
decoys;  EDX  would  accomplish  this 
mission.  Hie  EDX  program  would  use 


the  ARIES  booster  to  launch  a 
suborbital  sensor  into  space  to  observe 
a  target  ballistic  missile  re-entry 
complex  during  the  mid-course  phase  of 
its  fiight  The  proposed  EDX  program 
would  involve  nine  flights  over  three 
years  from  two  different  launch  sites 
after  October  1993:  The  target  complex 
would  be  released  from  a  MINUTEMAN 
I  missile  launched  from  Vandenberg  Air 
Force  Base,  California  and  the  EDX 
booster  and  sensor  payload  vehicle 
would  be  launched  from  the  Kauai  Test 
Facility  (KTF),  located  on  the  Pacific 
Missile  Range  Facility  (PMRF]>  Kauai, 
Hawaii.  Current  launch  use  activities 
would  continue,  however,  pubic  access 
through  these  areas  would  be  limited  for 
a  total  of  less  than  1  day  over  a  three 
year  period. 

The  EDX  program  would  include  a 
number  of  activities  to  be  conducted  at 
seven  different  sites.  These  activities 
are  categorized  as  design,  fabrication/ 
assembly/testing,  construction,  flight 
preparation,  launch/flight/data 
collection,  payload  recovery,  sensor 
payload  vehicle  refurbishment  data 
analysis,  and  site  maintenance/ 
disposition.  The  locations  and  types  of 
EDX  activities  are:  Vandenberg  Air 
Force  Base.  California/Western  Test 
Range,  flight  preparation,  launch/flight/ 
data  collection;  Pacific  Missile  Range 
Facility,  Kauai,  Hawaii,  construction, 
flight  preparation,  launch/flight/data 
collection,  payload  recovery,  sensor 
payload  vehicle  refurbishment  site 
maintenance/disposition:  Sandia 
National  Laboratories,  New  Mexico, 
design,  fabrication/assembly/testing; 
U.S.  Army  Kwajalein  Atoll,  Republic  of 
the  Marshall  Islands,  flight  preparation, 
launch/flight/data  collection;  Hill  Air 
Force  Base,  Utah,  fabrication/assembly/ 
testing;  Space  Dynamics  Laboratory. 
Utah  State  University.  Logan.  Utah, 
design,  fabrication/assembly/testing, 
data  analysis;  and  Boeing  Aerospace 
and  Electronics,  Kent  Space  Center, 
Kent  Washington,  design,  fabrication/ 
assembly/testing,  sensor  payload 
vehicle  refurbishment  data  analysis. 

To  determine  the  potential  for 
significant  environmental  impacts  as  a 
result  of  the  EDX  program,  the 
magnitude  and  frequency  of  the  tests 
that  would  be  conducted  at  the 
proposed  locations  were  compared  to 
the  current  activities  and  existing 
conditions  at  those  locations.  To  assess 
possible  impacts,  each  activity  was 
evaluated  in  the  context  of  the  following 
environmental  components:  Air  quality, 
biological  resources,  cultural  resources, 
hazardous  materials/waste, 
infirastructure,  land  use,  noise,  public 
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health  and  safety,  sockieconaniks,  and 
water  quality. 

nNOmoac  Bnrfromnental  consequences 
were  deteminerf  not  to  be  siprificant  for 
all  activitiet  at  Vandenbery  Air  Fofx» 
Base,  U.S.  Army  Kwa|alein  Atdl,  Sandia 
National  Laboratories.  Ffill  Air  Force 
Base,  Space  Dynamics  Laboratory,  and 
Boeing  Aerospace  and  Electronics.  Kent 
Space  Center. 

Potential  adverse  effects  to 
subsurface  cultural  resources  as  a  result 
of  coostructioa  of  launch  pad  on  KTF 
and  a  new  Kfiaaion  Control  Center/ 
Payload  Assembly  Building  on  PMRF 
would  be  addressed  by  precoostruction 
archaeological  survey  and  testing  and  a 
monitoring  program.  Although  no 
significant  cultural  resources  were 
observed  during  previous  surface 
siweys  of  the  affected  area,  an 
archaeological  testing  program  will  be 
implemented  prior  to  aO  ^tiund- 
distiubing  coDstraction  activities. 
Should  any  cultural  leaourcea  be  found 
during  the  testing  phase,  impacts  will  be 
mitigated  by  implemeating  an 
archaeological  sampling  and  data 
recovery  program  and/ or  by  avoidance. 
An  archaeological  moaitohog  program 
will  also  be  implemented  to  address 
groaDd^listurbing  activities  during 
constnictioa.  Should  cultural  resources 
be  discovered  during  this  phase,  impacts 
will  be  mitjgaled  by  carrying  out  a  pre- 
established  arcfaaeoiogieal  sampling  and 
data  recovery  plan. 

The  Newell's  shearwater,  a  Federally 
listed  threatened  bird  species,  may  be 
attracted  to  EDX  program  floodlights 
during  construction  and  operational 
actirtties.  Mitigation  will  consist  of 
using  U.S.  FIsb  and  Wildlife  Service- 
approved  lighting  that  vrottid  minimize 
upward  glare.  In  addition,  light  use  wffl 
be  limited  to  aussran  requirements. 
PotentiaHy  signffrcant  impacts  on  the 
Category  1  candidate  endangered  plant 
Ophioglossum  concmnmn  have  been 
avoided  through  a  transplantation 
program  coordinated  with  the  U.S.  Fish 
and  Wildlife  Service. 

Mitigable  consequences  resulting  from 
EDX  activities  would  occur  on  PMRPs 
infrastructinie  (main  base  sanitary  sewer 
system).  Potential  sanitary  sewer 
impacts  will  be  mitigated  by 
implementing  a  monitoring  program  and 
by  participating  in  a  treatment 
effectiveness  study  and  conservation 
activities  to  ensure  that  effluent 
standards  are  met. 

Implementation  of  proposed 
mitigations  will  result  ia  reduction  of 
these  impacts  ta  a  not  si^ficant  level 


Dated:  February  12. 19n. 
iMwia  D.  Walker, 

Deputy  Assistaitl  Secretary  of  the  Anny, 
Environmmatai  Safety,  aaid  Occmpatiooat 
Health  (DESOH). 

IFR  Doc.  91-3718  Filed  2-14-91;  a:4S  ami 
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Army  Sdanoa  Boardi  Opan  MMttm 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  annmmcement  is  made 
of  the  following  Committee  Meeting; 

Nawe  of  the  Ctmunittee:  Army  Science 
Board  (ASB). 

Dales  of  hSeeling;  19  February  1981. 

ri/n«.10fiO-lMOSW. 

Place:  Pentagos.  Waslungtoa.  DC 

Agenda.  The  Anny  Science  Board  (ASB) 
1991  Ad  Hoc  Subgroap  on  Improving  ttie 
QnaHty  of  Science  and  Qrgineering  in  the 
Army  will  meet  to  review  progress  of 
individual  mestbers  on  aeaigned  tasks  and 
will  sMct  witk  DA  officiala  to  (iiacasa  die 
structure  of  the  milHary  and  civilian 
personnel  (ystems  and  th«  proposed  Anny 
Acquisition  Corps.  This  neeting  moU  be  open 
to  the  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  Tlie  ASB 
Administrative  Officer,  Selly  Wamer,  mey  be 
contacted  for  further  Mbmatian  at  (TOa)  6B6- 
0781/0782. 

SaUy  A  Wsmer, 

Administrative  Officer,  Amy  Science  Board. 

[PR  Doc.  W-3725  FHed  i-14-9t:  MS  am] 


Army  Scianca  Board;  Cloaad  Maatfng 

In  accordance  with  Section  10(a)|2}  of 
the  Federal  Advisory  Conuaittee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting; 

Name  of  the  Committee:  Army  Scieace 
Board  (ASB). 

Dates  ofAteetiag:  21  February  19011. 

Time:  0830-1200. 

Place:  The  Pentagon.  Washington.  DC 

Agenda:  The  Army  Science  Board  (ASB] 
Ad  Hoc  Subgroup  on  Chemical  Protective 
Clothing  will  meet  to  coniphite  work  on 
assigneti  isaaes  and  prepere  a  ftnal  report 
This  meeting  will  b«  cktaed  to  the  public  in 
accordance  wi;h  sectioa  564c)  at  title  V 
U.S.C.,  specirically  subparagraph  (1)  tliereof. 
and  title  S,  U.S.C.  appendix  2,  subsection 
10(d).  The  dassified  and  unclassified  matters 
and  proprietary  information  to  be  <Kscussed 
are  so  tsextncably  intertwined  so  as  to 
preclude  opening  any  portioa  of  the  meeting. 
The  ASB  Administrative  Officer  Solly 
Wamer,  owy  tie  contacted  for  further 
infonnation  at  (703J  895-0781/0782. 
Sally  A.  Wamer. 

Administrative  Officer.  Army  Scieaee  Board. 
(FR  Doc.  91-3728  Filed  2-14-91;  MS  am) 
SHXMta  coot  srt 


Army  Cclwict  Board;  Cloaad  Heating 

In  accordance  with  section  10(aX2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting; 

Name  of  the  Committee:  Army  Sdencs 
Board  (ASB). 

Dates  of  Meeting:  27  February  1991. 

Time:  1000-1400. 

Place:  HDQA  Defense  Advanced  Research 
Projects  Agency,  Arlington,  V A 

Agenda  The  Army  Sdcnc*  Board  (ASB) 
Ad  Hoc  Subgroup  on  Tactical  Space  Systems 
will  meet  to  review  the  DARPA  Advanced 
Space  Technology  Program,  to  include 
communication  technology,  electrcMxptic 
systems,  and  spacecraft  cosiponent 
technology.  This  meeting  wiU  be  dosed  to  the 
public  in  accordance  with  section  552(c)  of 
title  S,  U.S.C,  specificany  subparagraph  (1> 
thereof,  md  titk  5,  U.S.C.,  appendbi  2, 
subsectioa  10(d).  The  clasaiHed  and 
unclassified  matters  aad  proprietary 
information  to  be  diifusssd  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  maelii^  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  infonnation  at  (703)  095- 
0781/0782. 
Sally  A  Wamer, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc  91-3727  FUed  2-M-91;  8:45  am| 
mi  I  iftn  cooE  rrio  as  a 


Army  Scianca  Board;  Closed  Meeting 

In  accordance  witfi  Section  10f8K2)  of 
the  Federal  Advisory  Committee  Act 
(Pabi.  L  92r463),  snnounceinent  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  28  Febraary  and  1  March 
19m. 

r//ne.-o8a>-i7oa 

Place:  The  Pentagon.  Washir^to*.  DC 
Agenda:  The  Army  Science  Board  (ASB) 
C3i  Issue  Croup  will  meet  to  continue  work 
on  the  follow-on  radio  to  SINCGARS  study. 
The  group  wiD  cxaaae  future  Amy 
requiresseuts  and  ways  in  wfaich  applicatioa 
of  technology  can  improve  mission 
effectiveness  and  radio  systesu  coats.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552(c)  of  title.  5, 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  title  5  U.SiC,  appendix  2,  subsection 
10(d).  The  classified  and  unclassified  matters 
and  proprietary  informatioa  to  be  discussed 
are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the  meeting. 
The  ASB  Administtatrve  Officer  SaUy 
Wamer,  may  be  contacted  for  further 
information  at  (703)  695-0781/0782. 
SaUy  A  Wamer, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  91-3728  Fiked  2-14-91;  8:45  am] 
BHXINQ  COOC  S710-0S-M 
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Anny  Scianca  Board;  Closed  Meeting       Army  Science  Board;  Closed  Meeting 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  11-12  March  1991., 

r/mc;  0800-1700. 

Place:  Fort  Monmouth,  New  Jersey. 

Agenda:  The  Army  Science  Board  (ASB) 
C31  Issue  Group  the  Follow-On  Radio  to 
SINCGARS  will  meet  with  Army  Personnel 
from  the  SINCGARS  Program  to  discuss  the 
capabilities  of  the  current  radio  and  planned 
future  improvements.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552(c)  of  title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  title  5,  U.S.C, 
appendix  2  subsection  10(d).  The  classified 
and  unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Wamer,  may  be 
contacted  for  further  informaiton  at  (703)  695- 
0781/0782. 

Sally  A  Wamer, 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  91-3731  Filed  2-14-91;  8:45  am] 
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Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting; 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  13-14  March  1991. 

Time:  0900-1430. 

Place:  MIT  Lincoln  Laboratories, 
Lexington,  MA 

Agenda:  The  Army  Science  Board  (ASB) 
Ad  Hoc  Subgroup  on  Tactical  Space  Systems 
will  meet  to  review  the  proposed  CECOM 
Lightweight  Tactical  Army  Satcom  Satellite 
(LTASS)  Program,  to  include  satellite 
component  technology  efforts  and  ground 
station  developments.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552(c)  of  title  S,  U.S.C,  specifically 
subparagraph  (1)  thereof  and  title  5,  U.S.C, 
appendix  2,  subsection  10(d).  The  classified 
and  unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  wamer,  may  be 
contacted  for  further  infonnation  at  (703)  695- 
0781/0782. 

Sally  A  Wamer, 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  91-3732  Filed  2-14-91;  8:45  am] 

BILUNO  COOC  *710-S-« 


In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463],  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  22  March  1991. 

Time:  0800-1700. 

Place:  Pentagon. 

Agenda:  The  Army  Science  Board  (ASB] 
C31  Issue  Group  the  FollowH>n  Radio  to 
SINCGARS  will  meet  for  presentations 
involving  research  in  this  area.  This  meeting 
will  be  closed  to  the  public  in  accordance 
with  section  552(c)  of  title  5,  U.S.C, 
specifically  subparagraph  (1)  thereof,  and 
title  5,  U.S.C,  appendix  2,  subsection  10(d). 
The  classified  and  unclassified  matters  and 
proprietary  information  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer  SaUy  Warner,  may  be 
contacted  for  further  information  at  (703)  695- 
0781/  0782. 

Sally  A  Wamer, 

Administrative  Officer,  Army  Science  Board. 

[FR  Doc.  91-3733  Filed  2-14-91;  8:45  am] 
BMXINO  COOC  S710-S-M 


Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  25-26  March  1991. 

Time:  0800-1700. 

Place:  Pentagon.  Wash.,  DC 

Agenda:  The  Army  Science  Board  (ASB) 
Ad  Hoc  Subgroup  on  Initiatives  to  Improve 
HBCU/MIs  Infrastructure  will  meet  to  receive 
information  on  HBCU/MI  programs  other 
than  DoD.  This  meeting  will  be  open  to  the 
public.  Any  interested  person  may  attend, 
appear  before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer,  Sally  Wamer,  may  be 
contacted  for  further  information  at  (703)  695- 
0781/0782. 
Sally  A  Wamer, 
Administrative  Officer,  Army  Science  Board. 

[FR  Doc.  91-3734  Filed  2-14-91;  8:45  am] 
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Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 


Dates  of  Meeting:  Z-3  April  1991. 

Time:  0900-1600. 

Place:  The  Aerospace  Corp.,  Los  Angeles, 
CA 

Agenda-  The  Army  Science  Board  (ASB) 
Ad  Hoc  Subgroup  on  Tactical  Space  Systems 
will  meet  to  prepare  their  report  on  the 
proposed  CECOM  Ughtwei^t  Tactical  Army 
Satcom  Satellite  (LTASS)  Program,  and  SDC 
Army  Tactical  Surveillance  Satellite  (ATSS) 
Program.  This  meeting  «rill  be  closed  to  the 
public  in  accordance  with  section  552(c)  of 
title  5,  U.S.C.  specifically  subparagraph  (1) 
thereof,  and  title  5,  U.S.C.  appendix  2, 
subsection  10(d).  The  classified  and 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Wamer.  may  be 
contacted  for  further  information  at  (703)  695- 
0781/0782. 
Sally  A  Wamer, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  91-3735  Filed  2-14-91;  8:45  am] 
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Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  7-8  March  1991. 

Time:  0800-1700 

Place:  Pentagon,  Wash,  DC 

Agenda:  The  Army  Science  Board  (ASB) 
Ad  Hoc  Subgroup  on  Initiatives  to  Improve 
HBCU/MIs  Infrastmchire  will  hold  their 
initial  meeting  on  DoD  and  Army  HBCU/MI 
programs.  The  group  will  examine  ways  to 
maximize  both  the  HBCU/MI  contribution  to 
Army  Research,  Development  and 
Acquisition  and  the  HBCU/MI  infrastructure. 
This  meeting  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Wamer,  may  be  contracted  for  further 
informafion  at  (703)  695-0781/0782.  ' 
Sally  A  Wamer, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  91-3729  Filed  2-14-«l;  8:45  am] 
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Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  6-7  March  1991. 

Time:  0900-1630. 

Place:  HQDA  US  Army  Strategic  Defense 
Command,  Huntsville,  AL 
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Agenda:  Tb«  Anay  Sdtnn  Board  (AS^ 
Ad  Hoc  Subgroup  on  Tactical  Spac*  Syvtema 
will  boU  •  iMitiiig  to  icvicw  the  Anny 
Tactical  Surveillance  Satellite  (ATSS) 
Pro^MB.  Tkis  meatiag  wilt  ba  cloMd  to  tlw 
pshhc  in  accordBBCB  with  ledioB  S{U(c)  of 
title  5,  UAC  ipacificalljr  fobpangraph  (1) 
thoaof.  aad  ttlte  S.  U&C  appandiK  & 
•ubaactian  lfl(d).  The  daaaifitd  tmi 
undmfflad  ■attaramd  prepcietaijr 
infomiatlaB  to  be  di»wiad  ara  ao 
inexMcabljr  iatartwiaad  ao  aa  to  preckada 
openinf  aogr  potticn  of  Ika  aaating.  Tha  ASB 
Adminiatrative  Officer  SaUy  Warner,  may  be 
contacted  far  furtltor  infanaaiton  at  (703)  605- 
0781/0782. 
SaOy  A.  Wamar. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  91-3730  FQed  2-14-Sl:  8:45  am] 
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DEPARTMEKT  OF  EDUCATION 


EstabN«tun«nt 

AOSNCv:  Office  of  the  Secretary, 

Education. 

ACnON:  Notice  of  establishment  of 

laboratory  review  panel. 


t:  The  Acting  Secretary  of 
Education  (Acting  Secretary)  announce* 
his  intention  to  establish  the  Laboratory 
Review  Panel  under  the  authority  of  the 
Federal  Advisory  Coimnittee  Act  (Pub. 
L  92-463;  5  U.S.C.A.  appendix  2)  and  the 
General  Education  Provisions  Act,  part 
D  (Pub.  L  90-247.  as  antended:  20  U.S.C. 
1233etseq.]. 

PUfWOSi:  The  Acting  Secretary  has 
determioed  that  the  eatabliahment  of  the 
Laboratory  Review  Panel  (Panel)  ia 
necessary  and  in  the  pubhc  intoest  in 
connection  with  the  performance  of 
duties  impoaed  on  the  Department  by 
law.  The  Panel  wiD  advise  and  make 
recommendations  to  tfie  Assistant 
Secretary  of  Education  for  Educational 
Research  and  Improvement  (Assistant 
Secretary]  on  the  performance  and  plans 
of  the  Program  of  Regional  Educational 
Laboratories  (Program).  The  Panel  will 
issue  an  annual  report  each  March  and 
will  when  requested  by  the  Assistant 
Secretary,  make  additional  reports 
containing  its  technical  findings  and 
recoQunendations  regarding  ma}or 
events  in  the  admim'stration  of  the 
Program.  Tha  Panel  wiU  consist  of  not 
more  than  seven  nembers  who  are 
experts  in  program  evaluatiocu  school 
improvement,  and  policy  analysis. 
HESMMSIBLI  omciAL:  Charles  Stalford. 
Educational  Research  Analyst,  Office  of 
Educational  Research  and  improvement, 
U.S.  Department  of  Education, 
WaaUngton.  DC  2O2O0-5M4.  telephone. 
(202)  219-2126. 


Dated  Pbbruary  8.  IWI. 
Ted  Bandera, 

Acting  Secretary  of  Education. 

[FR  Doc.  91-3675  Filed  Z-U-Sl;  8:45  am] 
MUJN*  coof  «)a(Mva 

[CFDA  No.  84.215C] 

Fund  for  Innovation  In  Education  (FIE), 
Tachnology  Education  Program 

ACTKMC  Notice;  cancellation  of 
competition. 

In  the  Department's  combined 
application  notice,  published  in  the 
Federal  Ragiator  on  September  17. 1900 
(55  FR  38192).  the  Secretary  included  an 
announcement  of  a  competition  for  the 
FIE:  Tedmology  Education  Program. 
(The  program  specific  information 
appears  on  pages  38194,  38199,  and 
38200.)  This  competition  has  been 
canceled. 

The  Secretary  intends  to  announce  in 
the  Federal  Register  a  competition  for 
the  Fund  for  Innovation  in  Education 
(FIE).  Innovation  in  Education  Program 
(84.215A],  under  which  he  intends  to 
invite  applications  for  school 
restructuring  projects  that  show  promise 
of  improving  educational  outcomes.  All 
those  who  have  previously  requested 
information  for  the  FIE,  Technology 
Education  Program  (84.215C)  will  be 
sent  the  application  package  for  the 
Innovation  in  Education  (84.215A) 
Program  competition. 
FOR  FURTHCR  MTORMATION  CONTACT: 

Allen  Schmieder,  Fund  for  the 
Improvement  and  Reform  of  Schools 
and  Teaching,  555  New  Jersey  Avenue, 
NW.,  room  522,  Washington.  DC  20208- 
5524.  Telephone:  (202)  219-1496.  Deaf 
and  hearing  impaired  individuab  may 
call  the  Federal  Dual  Party  Relay 
Service  at  1-800-877-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300]  between  8  a.m.  and 
7  p.m..  Eastern  time. 

Dated:  February  11, 1991. 
Chiiatopher  T.  Cross, 

Assistant  Secretary  for  Educatioaal  Reaearch 
and  Improvement 

[FR  Doc  91-3073  Piled  2-14-91;  8:45  am) 

■MJJIM  COM  400e-01-M 

[CR)ANat4M4C) 

Patricia  Robarta  Harrla—PuMc  Sorvtca 
Education  FallowahIp  Program 
Invltationa  for  AppUcationa  for  New 
Awarda  for  Hac^  Year  1991 

Purpose  of  Program:  Provides  grants 
to  institutions  of  higher  education  to 


support  fellowahips  for  graduate  and 

professional  studies  to  students  who 
demonstrate  financial  need  and  who 
plan  to  pursue  a  career  in  public  service 

Eligible  Applicants:  Institutions  of 
higher  education  as  defined  in  section 
1201(a)  of  the  Higher  Education  Act  of 
1965,  as  amended. 

Deadline  For  Transmittal  of 
Applications:  March  18, 1991. 

Deadline  For  Inteigovemmental 
Review:  May  17, 1901. 

Applications  Arailable:  February  15. 
1991. 

Available  Funds:  $3,198,000  has  been 
appropriated  for  this  pro-am  for  FY ' 
1991.  $1,145,360  is  estimated  to  be 
available  for  new  awards. 

Estimated  Range  of  Award:  $4,500- 
$64,00a 

Estimated  A  verage  Sixe  of  A  wards: 
$30,000. 

Estimated  Number  of  Awards:  45  (80 
fellowships). 

Note:  The  department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months,  with 
12-month  budget  periods. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  part  74.  75,  77,  79,  82,  85.  and  86; 
and  (b).  The  regulations  for  this  program 
in  34  CFR  part  649. 

For  Applications  or  Information 
Contact:  Charles  H.  Miller,  Senior 
Education  Program  Specialist,  Division 
of  Higher  Education  Incentive  Programs, 
U.S.  Department  of  Education,  400 
Maryland  Avenue  SW.,  room  3514, 
ROB-3,  Washington,  DC  20202-5251. 
Telephone:  (202)  708-8395.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-0300) 
between  8  aja  and  7  p.m..  Eastern  time. 

Program  Authority 

20U.SX:.1134d-1134f. 
Date:  February  7. 1991. 

(Catalog  of  Federal  Domestic  Aaaistaace 
Number:  84.094C  Patricia  Roberta  Hani*  - 
Public  Service  Education  Fellowships 
Program) 

Leonara  L.  Ilaywea  HI, 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  91-3973  Filed  2-14-91;  9:45  am) 
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Office  of  SfMdal  Education  and 
Rehabilitative  i 


ICfOAHOiUMS] 

Invltationa  for  AppUcationa  for  New 
Awarda  Under  the  Servicea  for 
Children  with  Deaf<Blindneaa  Program 
for  Flacal  Year  1991 

Purpose  of  Program:  To  assist  Statea 
in  asturing  Uie  provision  of  eariy 
intervention,  special  education,  and 
related  services  to  infants,  toddlers, 
children,  and  youth  with  deaf-blindness; 


to  provide  tedmical  assistance  to 
agencies  that  are  preparing  adolescents 
with  deaf-blindness  for  adult  placement; 
and  to  support  research,  development, 
replication,  preservice  and  inservice 
training,  parental  involvement  activities, 
and  other  activities  to  improve  services 
to  children  with  deaf-blindness. 

Note:  The  estimates  of  funding  levels  and 
awards  in  this  notice  do  not  bind  the 
Department  of  Education  to  a  specific  level  of 
funding  or  numlier  of  grants,  unless  the 
amount  is  otherwise  specified  by  statute  or 
regulation. 


Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR).  34 
CFR  parts  74. 75. 77, 79,  aa  81. 82. 85. 
and  86. 

Priorities:  The  three  priorities  under 
the  Services  for  Children  with  Deaf- 
Blindness  Program,  which  are  addressed 
in  this  announcement,  were  published  in 
the  Federal  Register  at  56  FR  2264,  on 
January  22, 1991.  Applicants  are  referred 
to  that  publication  tot  a  description  of 
the  priorities. 


TniE  OF  Program:  Services  for  Children  with  Deaf-Bundness  Application  Notices  for  Fiscal  Year  1991 


TMe  and  CFDA  number 

Daaianafar 
ftwwnKliI  of 

applicallona 

DaacMnefor 

t  -  «  -    . A  — i 

inWrQ0V6rfwTWrWll 
VWMW 

AvMabie 

csamaiaa 
range  o( 

r«Hi«ftiiri 

cvDnrnM 
•taaot 
awards 

Esttmated 
nmnbarot 

Pro)oct  pcnod 

dran  with  daat^bllndneaa  m 
(CFDA  Na  84J>2SF).    

Apd  9, 1991 

*^9  «99i 

June  10, 1991 

June  10, 1991.„        — 

9537,000 

613,000 

90,000 

9120.000- 
140,000 

S1 15,000- 
135,000 

960,000 

9194/)00 

128,000 

90,000 

4 
4 
1 

UptoSSannSia. 
UptoSSmonSw. 

practloas   for   ttudanla  wHh 
daaf-blindnasa             (CFDA 
e4.0?SL). 
Sympoaiuni  on  pRMMcn  o(  adu> 

daaf-Mlndneaa  (CFDA 
84.0250). 

AprI  9, 1991 

jufw^O  1991 

U|p  to  18  montfia. 

Eligible  Applicants:  Public  or 
nonprofit  private  agencies,  institutions, 
or  organizations  may  apply  for  an 
award  tmder  this  part. 

Selection  Criteria:  The  Secretary  uses 
selection  criteria  under  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR  75.210 
for  evaluation  of  applications 
addressing  these  priorities,  and 
distributes  an  additional  5  points  to  the 
plan  of  operation  criterion,  an  additional 
3  points  to  the  quality  of  key  personnel 
criterion,  an  additional  5  points  to  the 
evaluation  plan,  and  an  additional  2 
points  to  the  adequacy  of  resources 
criterion,  in  accordance  with  the 
provisions  under  34  CFR  75.210(c). 

For  Applications  or  Information 
Contact  Dawn  Himter,  Chief.  Severely 
Handicapped  Branch,  Division  of 
Educational  Services.  Office  of  Special 
Education  Programs.  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW. 
(Switzer  Building,  room  4620), 
Washington,  DC  20202. 

Telephone:  Dawn  Hunter  (202)  732- 
1009;  (TDD  (202)  732-1169). 

Program  Authority:  20  U.S.C  1422. 


Dated:  February  8. 1991. 
Robert  R.  Davila. 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  91-^74  Filed  2-14-91;  8:45  am] 
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DEPAirnyiENT  of  energy 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  Nos.  CP91-1164-000,  et  aL] 

Northwest  Pipeline  Corporation,  et  al.; 
Natural  Gaa  Certificate  FUinga 

February  8 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Corporation 

(Docket  No.  CP91-1164-000] 

Take  notice  that  on  February  5. 1991. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
aty.  Utah  84158,  filed  in  Docket  No. 
CP91-1164-000.  and  abbreviated 
application  pursuant  to  section  7  (c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  continued  operation  of 
the  San  Juan  Basin  Pipeline  facilities 
between  Ignacio.  Colorado,  and  Blanco. 


New  Mexico,  which  previously  were 
constructed  imder  section  311  of  the 
Natural  Gas  Policy  Act  of  1978,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  further  requests  all 
necessary  waivers  of  its  trai^  and/or 
the  prior  notification  and  protest 
procedures  under  blanket  transportation 
service  regulations  to  allow  the  initial 
section  311  firm  shippers  on  the  San 
Juan  Basin  Pipeline  to  convert  from  sudi 
service  to  blanket  certificate 
transportation  service  without  loss  of 
priority  and  without  use  of  the 
otherwise  applicable  prior  notice  and 
protest  procedures. 

Northwest  states  that  the  subject 
facilities  include  33.4  miles  of  30-inch 
pipeline  extending  from  Ignacio, 
Colorado  to  a  Blanco,  New  Mexico 
interconnect  with  El  Paso  Natural  Gas 
Company;  5,500  sea-level  horsepower  of 
compression  at  the  new  La  Plata 
Compressor  Station  at  Ignacio;  and  the 
WestGas  Meter  Station  at  an 
interconnect  with  Western  Gas  Supply 
Company.  Northwest  further  states  that 
the  construction  of  these  facilities  was 
begun  in  June.  1990.  and  was  completed 
in  January.  1991;  and  that  all  necessary 
permits  and  environmental  clearances 
were  received  prior  to  construction. 


63S2 


According  to  Northwest,  the  cost  of 
constructing  these  facilities  was 
approximately  $26.2  million  and  the 
initial  design  capacity  was 
approximately  300  MMcf  per  day. 

Northwest  further  states  that  it 
commenced  service  through  the  facilities 
on  February  1. 1991.  and  that  the 
facilities  will  be  used  solely  to  perform 
section  311  transportation  until  approval 
of  the  instant  application.  Northwest 
avers  that  the  produced  and  delivered 
from  the  Ignacio  area  to  El  Paso  at 
Blanco. 

Northwest  states  that  approval  of  its 
request  is  required  by  the  present  and 
futiire  public  convenience  and  necessity 
because:  (1)  It  will  promote  open-access 
transportation  by  removing  potential 
barriers  to  market  entry,  (2)  it  will 
facilitate  non-discriminatory  access  to 
the  new  pipeline  capacity,  and  (3)  it  will 
augment  the  range  of  options  available 
to  various  producers,  shippers,  and 
markets.  AJso,  Northwest  states  that  its 
proposal  to  allow  conversions  of  section 
311  transportation  service  without 
impacting  the  term,  rate,  or  any  other 
conditions  set  forth  in  the  respective 
agreements  simply  would  eliminate  the 
administrative  complications  associated 
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with  maintaining  and  monitoring 
appropriate  "on-behalf-or* 
arrangements,  thus  placing  the  initial 
shippers  on  an  equal  footing  with 
subsequent  blanket  transportation 
shippers  through  the  new  facilities. 

Since  the  subject  facilities  were 
discussed  in  Northwest's  expansion 
filing  in  Docket  No.  CP91-780-000  as 
being  integral  to  the  service  proposed 
therein,  parties  are  encouraged  to  raise 
any  issues  related  to  Docket  No.  CP91- 
1164-000  at  the  technical  conference  to 
be  held  in  the  Docket  No.  CP91-780-000 
proceeding  on  February  14. 1991. 

Comment  date:  March  1. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Florida  Gas  Transmission  Company 
and  United  Gas  Pipe  Line  Company 

[Docket  Noi.  CP91-1126-000,  CP91-tl  27-000. 
CP91-1131-00a  CP91-1132-00a  CP91-1133- 
000] 

Take  notice  that  the  above  referenced 
companies  (Applicants)  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  {§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
various  shippers  under  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.* 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average' 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  9  284.223 
of  the  Commission's  Regulations  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  March  25, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

'  TheM  prior  notice  rtquettt  are  not 
conaolidaled. 
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3.  Transcontinental  Gas  Pipe  Line 
Corporation 

(Docket  No.  CP91-1C2S-0001 

Take  notice  that  on  January  25, 1991. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251.  filed  in  Docket 
No.  CP91-1028-000,  a  request  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  abandon 
certain  firm  gas  transportation  services 
to  Northern  Natural  Gas  Company 
(Northern  Natural),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

"Transco  states  that  on  March  30, 1979. 
it  entered  into  a  service  agreement  with 
Northern  Natural  providing  for  the 
transportation  of  natural  gas  under 
Transco's  Rate  Schedule  X-221.  Transco 
further  states  that  the  Commission 
authorized  such  service  to  Northern 
Natural  by  order  issued  on  November  9. 
1979  in  Docket  No.  CP79-282.  Transco 
indicates  that  on  October  7. 1988, 
Northern  Natural  provided  Transco  with 
written  notice  of  its  desire  to  terminate 
the  service  agreement  and  service  under 
Transco's  Rate  Schedule  X-221. 
pursuant  to  the  provisions  of  Article  II  of 
such  agreement. 

Transco  proposes  in  its  application  to 
abandon  its  Rate  Schedule  X-221 
conditioned  upon  the  Commission 
granting  Transco  authority  to  provide 
firm  transportation  service  to  Northern 
Natural  of  2,000  MMBtu  per  day  from 
Vermillion  Area  Block  331.  Offshore 
Louisiana  to  Terrebonne  Parish, 
Louisiana  or  alternate  listed  locations 
tmder  Transco's  Rate  Schedule  FT. 

Comment  date:  March  1. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP91-1071-0001 

Take  notice  that  on  January  31, 1991, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard,  Illinois.  60148.  filed  in  Docket 
No.  CP91-1071-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  and  subpart  A  of  part 
157  of  the  Commission's  Regulations,  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  operation  of 
Natural  Gas  Policy  Act  (NGPA)  section 
311(a)(1)  facilities  which  have  been 


constructed,  or  are  currently  under 
construction,  to  provide  NGA 
jurisdictional  services,  including 
transportation  services  pursuant  to 
subpart  G  of  part  284  of  the 
Commission's  Regulations,  and  the 
completion  of  construction  of  certain 
compression  facilities  to  the  extent  such 
facilities  are  not  yet  completed  by  the 
time  certificate  authority  is  issued. 
Pursuant  to  NGA  section  7(b),  Natural 
also  requests  pre-granted  abandonment 
authority  with  respect  to  certain  of  these 
facilities  to  coincide  with  the  acquisition 
and  operation  of  such  facilities  by 
Northern  Border  Pipeline  Company 
(Northern  Border)  pursuant  to  NGA 
section  7(c)  certificate  authority 
received  separately  by  Northern  Border 
from  the  Commission,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

The  faciUties  consist  of:  (A) 
Approximately  147  miles  of  30-inch 
pipeline  which  commences  at  the  outlet 
of  Northern  Border  in  Hancock  County, 
Iowa,  near  Ventiira,  and  terminates  at 
Natural's  Compressor  Station  109  (C.S. 
109)  near  Harper,  Keokuk  County,  Iowa, 
and  one  (1)  quadruple  12-inch  meter 
along  with  interconnecting  piping  in 
Hancock  County,  Iowa,  constructed  at 
an  estimated  cost  of  $76,075  million, 
respectively;  and  (b)  one  (1)  5500 
horsepower  compressor  engine  currently 
under  construction  at  Natural's  existing 
C.S.  109  near  Harper,  Keokuk  County, 
Iowa  at  an  estimated  cost  of  $7,218 
million. 

Section  7(c)  certificate  authority  will 
allow  Natural  to  maximize  the  use  of  the 
facilities  which  are  now  limited  to 
providing  transportation  service  for 
others  under  NGPA  section  311(a)(1). 
Certification  will  also  allow  Natural  to 
provide  services  under  its  blanket 
transportation  certificate.  Separately,  it 
will  permit  Natural  to  move  its  own 
system  supply  volumes  by  means  of  the 
subject  facilities  following  the 
transportation  of  such  volumes  by 
Northern  Border.  Accordingly,  Section 
7(c)  certificate  authority  for  the  facilities 
wiU  provide  flexibility  for  Natural  in 
serving  its  traditional  resale  customers, 
and  for  Natural's  transporiation 
customers. 

The  construction  of  the  facilities 
occurred,  or  is  occurring,  pursuant  to  the 
authority  of  section  311(a)(1)  of  the 


NGPA  and  subpart  B  of  part  284  of  the 
Commission's  Regulations,  and  the 
facilities  will  be  used  solely  for  the 
transportation  of  natural  gas  pursuant  to 
such  authority  until  such  time  as  the 
Commission  issues  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  operation  of  the  facilities 
for  NGA  jurisdictional  services. 
Construction  of  the  pipeline  facilities 
commenced  June  23, 1990,  and 
construction  of  facilities  required  for  the 
related  compression  at  C.S.  109 
commenced  November  2. 1990. 

Natural  proposes  to  use  its  existing 
Rate  Schedules  FTS  and  ITS  in 
providing  transportation  service  for 
others  by  means  of  such  facilities. 
Because  they  are  located  within 
Natural's  Northern  Zone,  the  postage- 
stamp  rate  applicable  in  that  zone  will 
apply  to  transportation  by  means  of  the 
subject  facilities.  It  is  contemplated  that 
Northern  Border's  acquisition  of 
facilities  will  take  place  late  in  1992. 

Comment  date:  March  1, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 
5.  Trunkline  Gas  Company  and  Southern 
Natural  Gas  Company 

[Docket  Nos.  C3W-1154-00a  CP91-1155-00a 
CP91-1156-00a  CPW-1157-OOa  and  CP91- 
1158-000] 

Take  notice  that  on  February  4, 1991, 
the  above  listed  companies  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  §5  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  their  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.* 

A  summary  of  each  transportation       « 
service  which  includes  the  shippers 
identity,  the  peak  day,  average  day  and 
annual  volumes,  the  receipt  point(s).  the 
delivery  point(8],  the  applicable  rate 
schedule,  and  the  docket  number  and 
service  commencement  date  of  the  120- 
day  automatic  authorization  tmder 
S  284.223  of  the  Commission's 
Regulations  is  provided  in  the  attached 
appendix. 

Comment  date:  March  25. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

*  These  prior  notice  requests  are  not 
consolidated. 
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6.  TninkliiM  Gas  ComiMay 

(Docket  Noa.  C3>n-113»-000  *,  CP91-1140- 
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1t43-00a  CPn-1144-000.  CP91-1145-O0a 
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Take  notice  that  on  February  4. 1991, 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642,  Houston.  Texas  77251- 
1642.  filed  in  the  above  referenced 
dockets,  prior  notice  requests  pursuant 
to  S§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  transport 
natural  gas  on  behalf  of  various  shippers 


*  Thaae  prior  notica  requeali  ara  not  conaoUtated. 


under  ita  blanket  certificate  issued  in 
Docket  No.  CP86-^58»-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  date  of  the  transportation 
agreement  between  Trunkline  and  the 
respective  shipper,  the  contract  number 
of  the  transportation  service  agreement, 
the  type  of  transportation  service,  the 
appropriate  transportation  rate 
schedule,  the  peak  day,  average  day. 
and  annual  volumes,  and  the  docket 


number  and  initiation  dates  of  the  120- 
day  transactions  under  S  284.223  of  the 
Commission's  Regulations  has  been 
provided  by  Trunkline  and  is  included  in 
the  attached  appendix. 

Trunkline  alleges  that  it  would 
provide  the  proposed  service  for  each 
shipper  under  an  executed 
transportation  service  agreement  and 
would  charge  rates  and  abide  by  the 
terms  and  conditions  of  the  referenced 
transptirtation  rate  schedules. 

Comment  date:  March  25. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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7.  Equitrans,  Inc.,  Equitrans,  Inc^ 
Soutfiem  Natural  Gas  Company, 
Southern  Natural  Gas  Company, 
Southern  Natural  Gas  Company, 
Southern  Natural  Gas  Company, 

[Docket  Nos.  CP91-1091-000,  CP91-1092-000. 
CP91-1096-000.  CP91-1097-000,  CPB1-109»- 
000,  CP91-10g9-000] 

Take  notice  that  Equitrans,  Inc.,  3500 
Park  Lane,  Pittsburgh,  Pennsylvania, 
15275,  and  Southern  Natural  Gas 
Company,  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  (Applicants]  filed 
in  the  above-referenced  dockets  prior 
notice  requests  pursuant  to  S9  157.205 


and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
the  blanket  certificates  issued  in  Docket 
No.  CP86-553-000  and  Docket  No.  CP88- 
316-000,  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 

*  These  prior  notice  reque»t  are  not  consolidated. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Dodcal  No.  (dated  filed) 


CP91-1091-000 
(1-31-91) 

CP91-1092-000 
(1-31-91) 

CP91-10e6-000 
(1-31-91) 

CP91-1097-000 
(1-31-91) 

C:P91-1098-000 
(2-1-91) 

CP91-1099-000 
(2-1-91) 


Shipper  name  (type) 


O&R  Energy.  Inc . 


Panhandle  Trading 
Company. 

City  of  Hogansvitle,  - 

Georgia  (local 

distribution  company). 
City  of  LaFayette, 

Georgia  (local 

dtstribution  company). 
City  of  Lomsville, 

Georgia  (local 

distritxition  company). 
City  of  MiHen.  Georgia 

(local  distribution 

company). 


Peak  day 

average  day. 

annual  Mcf 


77.480MMBtu 
S.OOOMMBtu 
t,0OO.0O0MMBt^ 
50.604MMBtu 
SOOMMBtu 
l82,500MMBtu 
210 
210 
76.650 
1,435 
1.43S 
623,775 
178 
178 
64.970 
194 
194 
70,810 


Receipt'  points 


PA,WV.. 


PA. 


OTX,  OLA,  TX.  LA,  MS. 
AL 

OTX.  OLA.  TX,  LA.  MS. 
AL 

OTX.  OLA,  TX,  LA,  MS. 
AL 

OTX,  OLA,  TX.  LA  MS, 
AL 


Delivery  points 


PA.. 
PA- 
GA.. 
GA- 
GA., 
GA. 


Contract  data,  rate 

acheduie  service 

type 


10-24-90.  ITS, 
lnterruptit)ie. 

12-21-90,  ITS, 
InterruptUa. 

1-1-91.  FT,  Finn.... 
1-1-91.  FT.  F»m„.. 
1-1-91,  FT,  Firm.- 
1-1-91  FT,  Firm.-.. 


Related  docket 
start  up  date 


ST91-6517-000 
12-1-90 

ST91-6516-000 
1-16-91 

ST91-6369-000 
1-1-81 

ST91-6376-000 
1-1-81 

ST91 -6358-000 
1-1-91 

ST91 -6381 -000 
1-1-91 


>  OHahora  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX 


Panhandle  Eastern  Pipe  Line  Company 

(Docket  Nos.  CP91-114ft-000,  CP91-1149-000. 
CP91-115O-0O0,  CP91-1151-000,  CP91-1152- 
000,  CP91-1153-000] 

Take  notice  that  on  February  4, 1991, 
Panhandle  Eastern  Pipe  Line  Company, 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  (Applicant)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §  S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  an  interruptible 


basis  pursuant  to  Panhandle's  Rate 
Schedule  PT  on  behalf  of  various 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-585-00G, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 


■These  prior  notice  requests  are  not  consolidated. 


transaction,  including  the  identity  of  the 
shipper,  the  peak  day,  average  day  and 
annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  t4o. 

Shipper  name  (type) 

Peak  day, 

average  diay, 

annual  dt 

Receipt  points 

DeUvery  points 

Contract  data 

Related  docket 
Stan-update 

CP91-1 148-000 

Amgas,  Inc.  (Martieter) 

Amgas,  Irtc.  (Marketer) 

Amgas,  Inc.  (Marketer) — 

Semco  Energy  Servteea, 
mc.  (Marketer). 

200 

100 

38,500 

200 

100 

36,500 

180 

90 

32.850 

50,000 

50.000 

18,250.000 

CO.  KS.  IL  Ml,  OH.  OK, 
TXWY. 

CO.  KS,  IL  Ml,  OH,  OK, 
TX.WY. 

CO,  KS.  IL  Ml,  OH,  OK, 
TX,WY. 

CO.  KS.  OK.  TX 

IL -.      . 

IL 

KS - 

12-13-90 

ST91-6577, 

CP91-1 149-000 
CP91-1 150-000 

12-13-90 

12-20-90   

1-4-91. 

ST91-6580, 
1-1-91. 

ST91-6678, 

CP91-11S1-000 

12-21-90 

1-1-91. 
ST91-6576. 

1-1-91. 
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OockatNOk 

SNpp«nM«ffMM» 

PMkdM 

aw«rao*(Hy, 

■nnuildl 

Raoi^poMi 

OontMctdala 

RataM  docket, 
•twt-updata 

CPt1-115»-000 

Amgn.  Inc.  (MirtialBr).„ 
Company  (Producw). 

BO 

30 

10,950 

500 

SOO 

182.500 

CO.  n,  KS.  Ml.  OK  OK. 
TX.WV. 

IL_ 

12-13-90 

12-21-00 

ST91-6679. 
1-1-91. 

ST9t-657S. 
1-1-81. 

CP91-1 153-000 

n 

t.  United  Gas  Pipe  Line  Company 

[Docket  Na  CP91-«Bfr-000] 

Talce  notice  tliat  on  January  23, 1991. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston.  Texas  77251- 
.  1478,  filed  in  Dodcet  No  CP91-99»-000 
an  application  pursuant  to  section  7(b) 
of  tiie  Natural  Gas  Act  for  permission 
and  approval  to  abandon  transportation 
service  provided  to  Southern  Natural 
Gas  Company  (Southern)  pursuant  to  a 
gas  transportation  contract  authorized 
in  Docket  Na  CP7B-4e9,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

United  states  that  it  Is  requesting 
authorization  to  abandon  the 
transportation  service  it  provides  to 
Southern  pursuant  to  Panhandle's  Rate 
Schedule  X-76  of  ito  FERC  Gas  Tariff. 
Original  Volume  Na  2  and  a  contract 
dated  October  7. 1976.  as  amended. 
United  indicates  that  pursuant  to  a  letter 
agreement  dated  December  13, 1990. 
United  and  Southern  agreed  to 
terminate  the  fransportation  agreement 
as  of  November  3a  199a  United  further 
states  that  no  abandonment  of  bdUties 
is  proposed  in  cooiunctioa  with  the 
abandonment  of  this  transportation 
service.  United  indicates  that  upon 
receipt  of  the  requested  abandonment 
authority,  United  would  file  appropriate 
tariff  sheets  to  cancel  Rate  Schedule  X- 
78. 

Comment  date:  March  1. 1991.  in 
accordance  with  Standard  Paragraph  P 
at  the  end  of  this  notice. 


10.  Transoontinaatal  Gas  Pipe  Line 
Coqioratioa 

[Docket  No.  CPn-Uie»-O0O\ 

Take  notice  that  on  January  25, 1991. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396, 
Houston,  Texas  77251.  filed  in  Docket 
No.  CP91-1029-000,  a  request  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  abandon 
certain  firm  gas  transportation  services 
to  Northern  Natural  Gas  Company 
(Northern  Natiirai),  all  as  more  fully  set 
forth  in  die  application  whidi  is  on  file 
with  the  Commission  and  open  to  pxiblic 
inspection. 

Transco  states  that  on  December  20. 
1978,  it  entered  hito  a  service  agreement 
with  Northern  Natural  providing  for  the 
transportation  of  natural  gas  under 
Transco's  Rate  Schedule  X-217.  Transco 
further  states  that  the  Commission 
authorized  such  service  to  Northern 
Nahiral  by  order  issued  on  December  10, 
1979  in  Docket  No.  CP79-2a7.  Transco 
indicates  that  on  October  7, 1968, 
Northern  Natural  provided  Transco  with 
written  notice  of  its  desire  to  terminate 
the  service  agreement  and  service  under 
Transco's  Rate  Schedule  X-r217, 
pursuant  to  the  provisions  of  Article  0  of 
such  agreement 

Transco  proposes  in  its  application  to 
abandon  its  Rate  Schedule  X-Z17 
conditioned  upon  the  Commission 
granting  Transco  authority  to  provide 
firm  transportation  service  to  Northern 
Natural  of  6.500  MMBtu  per  day  from 
Ship  Shoal  Blocks  65  and  70.  Offshore 
Louisiana  to  Terrebonne  Parish. 
Louisiana  or  alternate  listed  locations 
under  Transco's  Rate  Sdiedule  FT. 


Comment  date:  March  1. 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 
11.  Natural  Gas  Pipeline  Company  of 
America,  Texas  Eastern  Transmission 
Corporation.  Natural  Gas  Pipeline 
Company  of  America.  El  Paso  Natural 
Gas  Company,  CNG  Transmission 
Corporation 
(Docket  Nos.  CPn-llS9-000,  CP91-116S-000, 

CP9i-ii6»-ooa  cP9i-iie©-ooa  cp9i-ii7o- 

000] 

Take  notice  that  Applicants  filed  in 
the  above-referenced  dockets  prior 
notiee  requests  pursuant  to  ${  157.205  . 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  oo  behalf  of  various  shippers  under 
the  blanket  certificates  issued  to 
Applicants  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fiilly  set 
forth  in  the  requests  that  are  on  file  wiUi 
the  Commission  and  open  to  public 
Inspection.* 

Information  applicable  to  each 
b-ansaction.  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  1 264.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Ai^licants  and  is  summarized  in  the 
attached  appendbc  A.  Applicants' 
addresses  and  transportation  blanket 
certificates  are  shown  in  the  attached 
appendix  B. 

Comment  date:  March  25, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

•  ThcM  prior  notice  request*  are  not 
ooiwohdalad. 


OockelNa<dMi«ed» 


CP91 -1189-000 
(2-6-91) 

CP91-1ieS-000 
(2-6-91) 


SNppari 


No(V«  Shore  Qas 
Compeny(LOQ. 


Braoldyn  I 
Nasm  Gee  Coip. 
(Mertteter). 


Peefcdey. 
annuel  MM%j 


8.263 

6,283 

2.293,296 

100.000 

100.000 

36.500.000 


TX.  IL.  AR . 
VahouB 


Delivery  polms 


l«,TX., 


Vartoue- 


OonSiict  dele,  fete 
•yp* 


9-10-90.'  FTS, 
Fimv 

12-6-00.  >  rr-i, 

Iniem4>lt>le. 


Heletad  dockel 
Btartupdate 


ST91-5876-000, 
12-1-90. 

ST91 -6526-000. 
1-1-91. 
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Oockal  Na  (dale  fled) 


Shipper  name  (type) 


Peekdn. 
average  aw, 
annual  MMBlu 


Receipt  poMa 


DelMfypointa 


Conbaddeie,  me 
«yp« 


alert  up 


CP91-1 166-000, 
8T91-694fr-000 
(2-6-91) 

CP91-116O-O00 
(2-6-81) 

CP91-117O-000, 
ST91 -6233-000 
(2-6-91) 


TYia  PaopleB  Qaa  Ught 
and  Coke  Company 
(UK). 

ConSnenlal  Natural 
Qae,  Inc.  (Marketer). 

New  York  Power 
AutwrNy  (End  Ueer). 


30,000 

30,000 

10,950,000 

41.200 

42.200 

15,038,000 

150,000 

97 

4  35,406 


TX.  OK.  NM,  KS.  H. 

NE.IA. 

OK 


w- 


OK- 
(■)... 


10-6-90,' FTS, 
Ffflll. 

12-1-90,  T-1. 

InterruptMe. 

11-1-90,71, 


12-1-90. 


ST91-6022-60Q. 

i2-i-9a 


12-7-90. 


*Varkiualnlarconnectst)aM>eenTaxaaEa8lemTranaitileatonComorattonendCTIG. 

•  Interconnectione  between  laciiniee  of  CNQ  end  Transcontiner«taf  Gee  Pipe  line  Corporatoa 

*  CNG'a  quantitiee  era  In  dekatherme. 


Appicenfe  addraee 


CNQ  Trenenteakxi  Corporation,  445  West  Main  Street.  Cterkstxjrg.  West  Virginia  26302-2450. 

El  Peao  Natural  Gee  Compwiy,  P.a  Box  1492,  B  Paso.  Texee  79978 

Netunri  Qaa  Ptpelne  Compeny  of  America.  701  Eaal  22nd  Sireet  l^xnberd.  Mnois  60148 . 


Texas  Eaatem  Trwwniaakx)  Coiporalion,  5400  Weelheinwr  Court.  P.O.  Ban  1642,  Houalon,  Texas  77251-1642- 


CP86-3ll-00a 
CP8a-433-000. 
CPe6-682-000. 

CP86-1 36-000. 


12.  TnmkliDe  Gas  Company 

[Docket  Noa.  CP91-1112-O0a  CP91-1113-00D] 

Take  notice  that  on  February  1, 1991. 
Trunkline  Gas  Company  (Applicant]. 
Post  Office  Box  1642,  Houston.  Texas 
77251-1642,  filed  in  the  respective 
dodcets  prior  notice  requests  pursuant 
to  {{157.205  and  284.223  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  imder  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
586-000,  pursuant  to  section  7  of  the 


Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  prior  notice  requests  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection.'' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  tiie  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 


'  The**  prior  notioe  reqneets  are  not 
coMolidatad. 


under  {  284.223  of  the  Commission's 
Regulations,  has  been  provided  by  the 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicant  would 
charge  the  rates  and  abide  by  die  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  March  25. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Dockst  number  (date 

Sttlpper  name 

Peakday> 
average  annual 

Points  0^ 

Start  up  dale  rate 

edwdule 

Reieted  •  dockets 

filed)    '^ 

Receipt 

DeSwery 

CP91-1 112-000 

Amerade  Heee 
Enlrade  CorporeSon 

100.000 
100,000 

36,500,000 
150.000 
150,000 

54,750,000 

IL.  IN,  On  LA,  OH  LA. 
OnTX,OWTXTN. 

IL.  IN.  On  U^.  on  LA, 
On  TX.  0«  TX.  TN. 

IM                            

12-1-90.  PT 
12-1-90,  PT 

ST91-6172-O00L 

2-1-91 

CP91-1 113-000 
2-1-91 

On  LA 

ST91-616fr-000. 

■  OuaiTtities  era  shown  In  Met. 

*  The  CP  docket  oorraeponda  to  appVcanfe  Wankat  transportation  certificate.  If  an  ST  docket  is  shown,  120-dBy  tansportetion  eeraioe  wes  reported  m  R. 


IS.  Algonquin  Gas  Transmission 
Company 

[Docket  No.  CP91-1111-000] 

Take  notice  that  on  February  1, 1991, 
Algonquin  Gas  Transmission  Company 
(Applicant),  1284  Soldiers  Field  Road. 
Boston,  Massachusetts  02135,  filed  in 
Docket  No.  CP91-1111-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act.  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Applicant  to  construct  and 
operate  certain  interstate  pipeUne 


facilities  that  will  enable  Applicant  to 
transport  natural  gas  on  a  firm  basis  for 
Distrigas  of  Massachusetts  Corporation 
(DOMAC)  under  Applicant's  blanket 
transportation  certificate,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
pubUc  inspection. 

Applicant  requests  authorization  to 
raise  the  maximum  allowable  operating 
pressure  (MAOP)  of  its  J-System  to  433 
psig  by  replacing  several  sections  of 
pipe  on  the  J-System,  by  converting 
certain  facilities  previously  installed 


under  Section  311  of  the  Natural  Gas 
Act  of  1978  to  Natural  Gas  Act  services 
and  by  installing  certain  related  and 
auxiliary  facilities,  and  to  operate  the 
facilities  at  the  higher  MAOP.  Applicant 
states  that  the  increase  in  the  MAOP  of 
its  I-System  will  enable  Applicant  to 
provide  a  year-roimd,  firm 
transportation  service  to  DOMAC 
commencing  in  June  1992,  under  the 
authority  of  Applicant's  blanket 
transportation  certificate  and  at  its 
general  applicable  rates  for  firm 
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transportation  service.  Rate  Schedule 
AFT-1. 

Applicant  indicates  that  the  J-System 
is  a  discrete  lateral  at  the  eastern  end  of 
Applicant's  mainline  system,  which  nins 
approximately  23  miles  between 
Needham  and  Everett.  Massachusetts, 
and  serves  two  local  distribution 
companies.  Applicant  further  indicates 
that  the  J-System  has  an  MAOP  of  only 
214  psig.  Applicant  states  that  it  is 
unable  to  physically  move  gas  westerly 
from  the  J-System  into  its  mainline  for 
transportation  to  delivery  points 
elsewhere  on  its  system. 

Applicant  proposes  to  increase  the 
MAOP  of  the  J-System  by  replacing  five 
discrete  sections  of  18.  24.  26  and  28- 
inch  diameter  pipe,  totalling 
approximately  8.335  feet.  Applicant 
states  that  the  MAOP  of  four  of  these 
sections  of  pipe  is  limited  to  321  psig, 
whid)  is  below  the  level  of  433  psig 
needed  to  provide  firm  service. 
Applicant  further  states  that  the  fifth 
section  has  an  MAOP  of  433  psig: 
however,  this  section  has  been 
previously  repaired  and  will  be  replaced 
while  the  line  is  out  of  service. 

Applicant  requests  authorization  to 
operate  certain  receipt  point  facilities  at 
Everett  Massachusetts,  which  were 
previously  constructed  under  section  311 
of  the  Natural  Gas  Policy  Act  of  1978 
and  8  284.3(c)  of  the  Commission's 
Regulations,  as  amended  by  Order  No. 
525.  Applicant  submits  that  these 
facilities,  which  were  installed  during 
the  period  September-November  1990, 
include  a  le-inch  tap.  a  block  valve,  and 
redundant  monitor  regulators  housed 
within  a  prefabricated  building,  as  well 
as  some  instrumentation  at  the  adjacent 
POMAC  plant  Applicant  proposes  to 
operate  these  facilities  because  the 
facilities  will  be  used  to  transport  gas 
that  is  subject  to  the  Commission's 
Natural  Gas  Act  jurisdiction. 

Applicant  proposes  to  undertake  a 
nomber  of  incidental  facilities 
modifications  in  order  to  be  capable  of 
receiving  gas  and  transporting  gas  from 
DOMAC.  Applicant  proposes  to  modify 
certain  existing  valve  and  regulator  sites 
to  permit  bi-directional  gas  flow  and  to 
isolate  portions  of  the  mainline  and 
Applicant's  I-System  at  pressures  lower 
than  normal  current  operating  pressures 
to  receive  gas  from  the  J-System  and 
allow  Applicant  to  meet  normal 
expected  loads  at  customary  pressures. 
Applicant  indicates  that  it  will 
reconfigure  some  mainline  regulators  to 
allow  for  separation  of  the  24-inch 
mainline  and  30-inch  mainline  loop 
between  the  compressor  station  at 
Burillville.  Rhode  Island  and  Valve  41X. 
Applicant  states  that  certain  meter 
station  modifications  will  be  required 


including  instaUation  of  new  gas  heaters 
and  gas  quality  measuring  equipment. 
Applicant  further  states  that  a  by-pass 
at  the  Needham  regulator  station  will  be 
installed  to  permit  gas  flow  from  the  )- 
System  into  the  upstream  mainline 
facilities  while  protecting  the  J-System 
from  overpressure.  It  is  indicated  that 
the  existing  regulator  at  Waltham  will 
be  removed  and  a  new  regulator  will  be 
installed  at  the  J-2  tap  upstream  of 
Applicant's  J-2  System. 

Applicant  estimates  that  the  total  cost 
of  all  facilities  to  be  $5,626,372. 
Applicant  states  that  initial  financing 
will  be  through  revolving  credit 
arrangements,  short  term  loans  and  from 
funds  on  hand. 

Applicant  states  that  Applicant  and 
DOMAC  have  executed  a  Precedent 
Agreement  which  Applicant  has  agreed 
to  undertake  the  necessary  facilities 
construction  and  modifications  needed 
for  Applicant  to  receive  from  DOMAC 
and  transport  on  a  firm  basis  up  to 
90.000  MMBtu  equivalent  per  day  from 
Everett  receipt  point  to  various  specified 
delivery  points.  Applicant  further  states 
that  the  Precedent  Agreement  provides 
that  if  at  the  time  of  execution  of  a  firm 
transportation  service  agreement 
between  Applicant  and  DOMAC, 
Applicant  has  executed  a  firm 
transportation  agreement  with  Enron 
Power  Enterprise  Corporation  (Enron 
Power)  for  the  transportation  of  natural 
gas  that  Enron  Power  purchases  from 
DOMAa  then  DOMAC's  maximum 
daily  transportation  quantity  will  be 
reduced  by  a  like  amount  It  is  indicated 
that  the  maximum  daily  transportation 
quantity  in  the  finn  transportation 
service  agreement  between  Applicant 
and  Enron  Power  will  be  28,600  MMBtu 
equivalent  per  day.  Applicant  indicates 
that  the  parties  have  designated  61,400 
MMBtu  equivalent  per  day  as  the 
maximum  daily  transportation  quantity. 
Applicant  further  indicates  that  the 
delivery  of  these  volumes  by  Applicant 
will  be  as  follows: 


QuantHy 

MMBtu 

Doivary  point 

pwdty 

28.600 

MUfontMA. 

15,000 

Bouma.MA. 

15.000 

Som««,NY. 

10.000 

KwMinglon.  CT. 

7.500 

North  H«waCT. 

6,500 

Fall  River.  MA. 

6.400 

(PDinis  to  b*  detantiined). 

1,000 

North  AtOaboro,  MA. 

90,000 

Applicant  states  that  the  Milford 
delivery  point  will  be  a  new  delivery 
point  for  Commonwealth  Gas  Company 
(Commonwealth),  where 


Commonwealth  will  receive  gas  on 
behalf  of  Enron  Power.  Applicant  further 
states  that  to  accomplish  such 
deliveries,  it  will  be  required  to 
construct  a  loop  of  its  existing  T-System 
pipeline  in  addition  to  the  dehvery 
point  Applicant  indicates  that  such 
facilities  will  be  the  subject  of  a 
subsequent  certificate  application, 
which  Applicant  expects  to  file  in  March 
1991. 

Comment  date:  March  1. 1991,  in 
accordance  with  Standard  Paragraph  .F 
at  the  end  of  this  notice. 

14.  Northwest  Pipeline  Coiporation 

[Docket  No.  CP91-1129-000] 

Take  notice  that  on  February  4. 1991, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City  Utah  84158,  filed  in  Docket  No. 
CP91-1129-000.  an  application  pursuant 
to  section  7(b)  and  7(c)  of  the  Natural 
Gas  Act.  as  amended,  for  an  order 
granting:  (1)  A  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of  a  new 
Ignacio  Mainline  Compression  Station  in 
La  Plata  County,  Colorado;  and  (2) 
permission  and  approval  to  abandon  the 
use  of  the  existing  compression  facilities 
at  the  Ignacio  Complex  for  compression 
of  gas  received  fiT>m  the  mainline  and  to 
abandon  in  place  certain  plant  piping 
which  allows  the  mainline  gas  to  enter 
the  existing  compression  facilities,  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Northwest  states  that  its  Ignacio 
Complex  is  a  natural  gas  processing  and 
compression  facility  located  in  Sections 
35  and  36,  Township  34  North,  Range  9 
West,  La  Plata  County,  Colorado  at  the 
junction  of  Northwest's  San  Juan 
gathering  system  and  mainline 
transmission  system.  It  is  situated  near 
the  southern  terminus  of  Northwest's 
mainline  adjacent  to  Northwest's 
Ignacio  Meter  Station  interconnect  with 
EI  Paso  Natural  Gas  Company  (El  Paso). 

Northwest  further  states  that  the 
Ignacio  Plant  complex  presently 
compresses  and  processes  a 
commingled  stream  of  mainline  and  San 
Juan  Basin  field  gas.  with  part  of  the 
compressed  volumes  bypassing  the 
processing  operation  for  delivery  into 
the  mainline.  All  of  the  gas  flowing 
down  Northwest's  mainline  from  ^e 
North,  plus  all  the  San  Juan  Basin  gas 
gathered  to  the  Ignacio  Complex  must 
be  compressed  at  the  Ignacio  Complex 
prior  to  delivery  to  El  Paso  at  Ignacio. 

Northwest  requests  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  a  new  13,000  sea-level 
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horsepower  compressor  station  at 
Ignacio,  and  associated  interconnect 
piping,  to  be  used  for  the  compression  of 
mainline  transportation  gas.  "The 
proposed  new  compressor  station,  the 
Ignacio  Mainline  Compressor  Station, 
will  be  located  inside  the  existing  2.7 
acre  site  of  Northwest's  La  Plata 
Compressor  Station  in  the  SEV4  of 
Section  35  and  SWy4  of  Section  36  of 
Township  34  North,  Range  9  West  of  La 
Plata  County,  Colorado,  adjacent  to 
Northwest's  Ignacio  Complex. 

Northwest  states  that  the  new 
compressor  station  will  consist  of  two 
gas  turbine  driven  centrifugal 
compressor  units,  with  appurtenances, 
and  that  sixteen-inch  piping  will  be  used 
to  connect  each  compressor  unit  to 
common  24-inch  suction  and  discharge 
units  between  the  compressor  station 
and  Northwest's  26-inch  mainline. 
Additionally,  Northwest  proposes  to 
install  approximately  450  additional  feet 
of  24-inch  pipe  and  utilize  a  portion  of 
the  existing  24-inch  piping  from  the 
mainline  to  the  Ignacio  Complex  to 
provide  the  optional  capacity  for 
discharge  from  the  new  mainline 
compressor  station  directly  to  the  inlet 
of  the  Ignacio  Plant  for  processing  prior 
to  redelivery  into  the  mainline.  The 
compressor  station  will  have  a  design 
capacity  of  approximately  275  MMcf  per 
day,  calculated  at  468  psig  suction 
pressure  and  a  800  psig  discharge 
pressure.  The  estimated  construction 
cost  for  the  new  compressor  station  and 
associated  piping  is  $9,690,987. 

Northwest  avers  that  since  the 
proposed  mainline  compressor  station 
facilities  will  be  located  within  the 
existing  La  Plata  Compressor  Station 
site,  there  will  be  no  significant 
environmental  impacts. 

Further.  Northwest  requests  an  order 
granting  permission  and  approval  for  it 
to  abandon  use  of  the  existing  Ignacio 
Compressor  Stations,  A,  B.  and  C  for  the 
compression  of  mainline  transportation 
gas  and  to  abandon  in  place 
approximately  440  feet  of  24-inch  piping 
currently  used  only  to  deliver  mainline 
gas  to  the  existing  Ignacio  compressor 
facilities.  Northwest  proposes  to 
abandon  the  operation  of  the  existing 
Ignacio  compressor  facilities  for 
mainline  gas  compression  and 
henceforth  dedicate  such  facilities  solely 
to  the  compression  of  field  gas. 

Northwest  states  that  the  proposed 
construction  of  a  new  mainline 
compressor  station  at  Ignacio  and  the 
associated  proposed  abandonment  of 
the  use  of  the  existing  Ignacio  Complex 
compression  facilities  for  mainline  gas 
will  enable  Northwest  to  maintain  the 
status  quo  with  respect  to  the  amount  of 
capacity  available  to  transport  mainline 


gas  to  Ignacio,  while  enabling  Northwest 
to  dedicate  all  of  its  existing  Ignacio 
complex  compression  capacity  to  San 
Juan  field  gas  service.  Having  all  of  the 
existing  compression  available  for  field 
gas  use  will  enable  Northwest  to  receive 
up  to  approximately  360  MMcf  per  day 
of  San  Juan  gas  into  its  Ignacio 
Complex,  a  substantial  increase  over  the 
maximum  amount  of  San  Juan  gas  that 
can  be  received  while  portions  of  the 
existing  compression  facilities  are  being 
used  to  compress  mainline  gas. 

Northwest  says  that  increasing  its 
capability  to  receive  San  Juen  field  gas 
into  its  Ignacio  Complex  will  benefit 
both  Northwest  and  the  San  Juan  area 
producers  by  facilitating  increased 
production  of  San  Juan  field  gas  and 
increasing  the  use  of  Northwest's 
associated  gathering  and  processing 
services.  In  addition,  the  resulting 
increase  in  San  Juan  volumes  available 
at  the  outlet  of  the  Ignacio  Complex  will 
enable  additional  volumes  to  be 
delivered  into  either  El  Paso's  expanded 
Ignacio  to  Blanco  pipeline  or 
Northwest's  new  transportation  pipeline 
from  Ignacio  to  Blanco. 

Since  the  subject  facilities  may  be 
related  to  Northwest's  expansion  filing 
in  Docket  No.  CP91-78(WXX),  parties  are 
encouraged  to  raise  any  issues  related 
to  Docket  No.  CP91-1129-^XX)  at  the 
technical  conference  to  be  held  in  the 
Docket  No.  CP91-780-000  proceeding  on 
February  14, 1991. 

Comment  date:  March  1, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 


and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  on  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lob  D.  CadMlL 
Secretary. 

[FR  Doc.  01-3688  Filed  2-14-«l;  a-45  am] 
BiuMO  cooc  tnr-oi-ii 


[Dockat  Na  RIU7-17-0001 

Natural  Gas  Data  Collection  System; 
New  Edtt-Checking  Software  PKjs 
Revisions  to  ttie  Edit  Chectcs  and 
Record  Fonnats  for  tlie  FERC  Form 
No.  2 

February  11, 1991. 

AOENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

action:  Notice  of  New  Edit-Checking 

Software  plus  Revisions  to  the  Edit 

Checks  and  Record  Formats  for  the 

FERC  Form  No.  2. 


SUMMARY:  New  software  for  edit- 
checking  of  the  structured  data  file  of 
the  FERC  Form  No.  2  (Annual  Report  of 
Major  Natural  Gas  Companies)  is  now 
available.  This  software  has  been 
developed  for  Commission  use  and  to 
assist  pipelines  in  complying  with  the 
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electrontc  tubmiMJon  requirement  for 
filing  dx  FERC  Ponn  No.  2  in 
accordance  with  Order  No*.  493  (53  FR 
15.025  (Apr.  27. 1988)).  49^A  (53  FR 
3a027  (Aug.  la  19088)),  and  493-B  (53 
FR  49.652  (Dec  B.  1988)).  Also  the 
CommiMion  ia  revising  certain  record 
formats  (appendix  A]  and  edit  checks 
(appendix  B)  for  the  FERC  Form  No.  2. 

Only  a  PC  version  of  the  edit-checking 
software  Is  available  at  this  time.  This 
software  is  being  issued  to  enable  FERC 
Form  Na  2  respondents  to  accomplish 
minimal  automated  validation  of  the 
Form  No.  2  prior  to  submission.  User 
suggestions  and  comments  on  potential 
improvements  to  the  edit-check  software 
are  encouraged.  A  User's  Manual  is  also 
available.  An  order  form  is  attached  for 
requesting  the  software  (executable 
code).  User's  Manual,  and  the  complete 
set  of  revised  record  formats. 
OATCS:  The  PC  software,  User's  Manual 
and  revised  record  formats  are  available 
on  February  11. 1991. 

•nOMIill.  Requests  for  the  software 
and  the  documentation  should  be 
directed  to:  Reference  and  Information 
Center.  Federal  Energy  Regulatory 
Commission.  Ml  North  Capitol  Street 
NE..  Room  3308.  Washington.  DC  20426 
(202)  208-11371. 

TON  nMTHni  MTORMA-nON  CONTACT 

For  general  information  contact.  Linda 
Ferguson  at  (202)  208-O706. 

•upnxMnfTAiiv  mtomiation:  PC 
software  (executable  code)  is  now 
available  to  provide  for  edit-checking  of 
the  structured  data  fHe  of  the  FERC 
Form  No.  2  when  filed  in  accordance 
with  the  Form  No.  2  instructions  and 
record  formats  previously  revised  on 
January  a  1990  and  updated  today.  A 
complete  set  of  updated  record  formats 
is  available  in  WordPerfect  4.2  and 
ASCn  format  Revisions  to  the 
electronic  record  formats  and  edit 
checks  are  listed  In  Appendices  A  and  B 
respectively.  A  directory  of  files  found 
on  each  diskette  is  listed  in  appendix  C. 

The  FERC  Form  No.  2  edit  checks 
were  also  revised  on  January  8, 1990  and 
are  updated  today.  A  complete  Ust  of  the 
edit  checks,  as  revised,  and  related  error 
messages  are  found  in  Appendix  A  of 
the  User's  Manual  The  user's  manual  is 
available  tn  WordPerfect  5.0  and  ASCII 
format 

The  edit-checking  software  was 
written  in  the  C  programming  language. 
The  software  can  be  run  on  an  IBM- 
compatible  PC  with  at  least  512K  RAM. 
DOS  2.0  (or  later  version),  and  a  fixed  20 
MB  (hard)  disk.  The  software  is 
available  on  a  3 J'  (1.44MB)  or  5.25' 
(1.2MB)  double-sided,  high  density 
diskette. 


The  software  has  been  tested  by  staff 
and  field  tested  by  several  pipelines.  If 
problems  occur  relating  to  the  software, 
the  Commission  staff  encourages  users 
to  provide  written  commenu  as  to  the 
exact  nature  of  the  problem  and  submit 
them  to  Linda  Ferguson.  Room  6000. 
Office  of  Pipeline  and  Producer 
Regulation.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington.  DC  20426. 

This  notice  is  available  through  the 
Commission  Issuance  Posting  System 
(CIPS).  an  electronic  bulletin  board 
service  that  provides  access  to  formal 
documents  issued  by  the  Commission. 
CIPS  is  available  at  no  charge  to  the 
user  and  may  be  accessed  on  a  24  hour 
basis  using  a  personal  computer  with  a 
modem.  Your  conunimications  software 
should  be  set  at  full  duplex,  no  parity, 
eight  data  bits  and  one  stop  bit.  To 
access  CIPS  at  300, 1200  or  2400  baud 
dial  (202)  206-1397.  For  access  at  9600 
baud  dial  (202)  206-1781.  FERC  is  using 
U.S.  Robotics  HST  Dual  Standard 
modems.  If  you  have  any  problems, 
please  call  (202)  208-2474.  The  notice 
ivill  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance  of  the  notice. 

In  addition  to  publishing  the  text  of 
this  notice  in  the  Federal  Register,  the 
Commission  also  provides  ail  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  notice  during 
normal  business  hours  in  the  Reference 
and  Information  Center  (Room  3308)  at 
the  Commission's  headquarters,  941 
North  Capitol  Street  NE..  Washington. 
DC  20426. 

The  PC  software  is  available  from  the 
Commission's  copy  contractor,  LaDom 
System  Corporation  ((202)  896-1151). 
located  in  Room  3308, 941  North  Capitol 
Sti^et,  NW.,  Washington.  DC  20426. 
Persons  requesting  the  software  should 
fill  out  the  attached  Order  Form.  The 
software  is  available  without  charge. 
However,  the  Commission's  copy 
contractor  has  a  copy  fee  of  $6.00  per 
3.5*  diskette  and  $5.00  per  5.25'  diskette. 
The  User's  Manual  is  also  available  In 
hardcopy  at  20  cents  per  page. 
Lois  D.  CasheU. 
Secretary. 

AppntUx  A— AevWoos  lo  Ite  FERC  Pom 
Na  2  RMOfd  PwiiMta  and  Geoanl 
Infbnnatioo 

Sechedule  F4 

1.  Record  6:  Officers 

a.  Item  21:  character  positions  changed  to 
11-4S. 

b.  Item  2Z  character  positions  changed  to 
4a-10S. 

2.  Record  Vk  SUtement  of  Income  for  the 

Yeai^-Partl 


a.  Item  "Utility  Plant  Reported",  character 
potltton  12:  Conimenta  are  changed  to 
that  other  utility  is  spedfied  in  item  ie9b. 

b.  Item  leea:  new  item  "Net  Utility 
Operating  Income":  character  positions 
217-228;  the  data  type  it  "numeric";  the 
comment  la  "item  153  minus  item  108". 
Note:  "Other  Item  Specified"  is  now  Item 
169b. 

c.  Item  169b:  "Other  Item  Specifled"  was 
previously  Item  ie9a;  the  character 
positions  are  changed  to  229-251. 

d.  Item  "Footnote  ID":  the  character 
positions  are  changed  to  252-255.  Delete 
Item  "Filler". 

3.  Record  20:  Statement  of  Income  for  the 

Year— Part  2 

a.  Item  "Utility  Plant  Reported"  at 
character  position  12  is  deleted.  Note: 
This  item  is  replaced  by  Item  "Filler". 

b.  Item  "Filler":  character  position  12:  the. 
data  type  Is  character  the  comment  is 
"blank  filled". 

c.  Item  170:  Comments  are  changed  lo  read 
"item  153  minus  item  160  (where  Utility. 
Plant  Reported  code  =  "4")". 

4.  Record  21:  Statement  of  Income  for  the 

Year— Part  3 

a.  Item  "Utility  Plant  Reported"  at 
character  position  12  is  deleted.  Note: 
This  item  is  replaced  by  hem  "Filler". 

b.  Item  "Filler":  character  position  12;  the 
data  type  is  character,  the  comment  is 
"blank  filled". 

5.  Record  22:  Statement  of  Income  for  the 

Yeai^-Part  4 

a.  Delete  Item  "Utility  Plant  Reported", 
character  position  12.  Note:  This  item  i& 
replaced  by  Item  "Filler". 

b.  Item  "Filler":  (new  item)  character 
position  12;  the  data  type  is  character, 
the  comment  Is  "blank  Tilled". 

Schedule  FS 

1.  Record  44:  Taxes  Accrued,  Prepaid  and 

Charged  During  the  Year — Part  1 
a.  Item  "Type  of  Tax  Code  ",  character 
position  12:  Comments  are  changed  to 
add  a  new  code — "grand  total  of  all 
taxes,  code =4". 

2.  Record  45:  Taxes  Accrued,  Prepaid  and 

Charged  During  the  Year— Part  2 
a.  Item  "Type  of  Tax  Code",  character 
position  12:  Comments  are  changed  to 
add  a  new  code — "grand  total  of  all 
taxes,  code>4". 

3.  Record  48:  Miscellaneous  Cun«nt  and 

Accrued  Liabilities  (Account  242) 
a.  Item  "Information  Reported  Code", 
character  position  11:  Comments  are 
changed  to  "individual  item,  code=>l: 
subtotal  codeK2;  grand  total  code<=3  . 

Schedule  FB 

1.  Record  6:  Field  and  Main  Line  Industrial 
Sales  of  Natural  Gas 

a.  Item  Type  of  Sale",  character  position 
11:  Comments  are  changed  to  "blank 
record  (for  readability),  code  ^•O;  firm. 
code=>l;  off  peak.  code>2:  intarruptlble. 
code  »  3;  other,  code  >  4:  specify  other  in 
item  753lx  subtotal  code^O". 

b.  Item  753a  "Other  Item  Specified"  is  now 
Item  753b;  the  new  character  positions 
are  183-197. 
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c.  Item  "Docket  Number"  is  now 
designated  Item  753a  and  is  assigned 
new  character  positions  168-182. 

d.  Item  "Filler":  Replaces  Item  "Docket 
Number"  at  character  positions  52-61; 
data  type  is  character,  the  comment  is 
"blank  filled". 

e.  Item  "Footnote  ID":  the  character 
positions  are  changed  to  198-201. 

f.  Item  "Filler":  new  character  positions 
202-255. 

2.  Record  7:  Sales  for  Resale — Natural  Gas 

(Account  483J— Part  1 
a.  Item  "Sales  'Type",  character  position  11: 
the  comment  "other.  code~6,  specify  In 
item  7e0e"  is  changed  to  "other,  code =6, 
specify  in  item  765'. 

3.  Record  8:  Sales  for  Resale — ^Natural  Gas 

(Account  483]— Part  2 

a.  Item  765a:  character  positions  changed 
to  55-99. 

b.  Item  "Footnote  ID":  character  positions 
.     changed  to  100-103. 

c.  Item  "Filler":  character  positions 
changed  to  104-255. 

Schedule  F7 

1.  Record  22:  Gas  Storage  Projects — Part  3 
a.  Item  1306,  'Total  Gas  Withdrawn  to 
Storage"  changed  to  read  'Total  Gas 
With^awn  from  Storage". 

General  Information 

1.  The  following  has  been  added  to  the  cover 

page: 
This  report  is  mandatory  under  the  Natural 
Gas  Act,  Sections  10(a)  and  16,  and  18 
CFR  260.1.  Failure  to  report  may  result  in 
criminal  fines,  civil  penalties  and  other 
sanctions  as  provided  by  law.  The 
Federal  Energy  Regulatory  Commission 
does  not  consider  this  report  to  l)e  of  a 
confidential  nature. 

2.  The  paragraph  at  HI  (3)  has  been  modified 

to  add  the  following:  "(Indicate  by 
checking  the  appropriate  box  on  Page  4, 
List  of  Schedules,  if  the  reports  to 
stockholders  will  t>e  submitted  or  if  no 
annual  report  to  stockholders  is 
prepared.)" 

3.  The  paragraph  following  III  (4](b)  has  been 

modified  to  read  as  follows:  "When 
submitting  after  the  filing  date  for  this 
form,  send  the  letter  or  report  to  the 
Chief  Accountant  at  the  address 
Indicated  at  UI  (3). 

Appendix  B— Revisions  to  the  FERC 
Form  No.  2  Edit  Cbecka 

(Note:  For  a  complete  list  of  edit  checks  refer 
to  appendix  A  of  the  User's  Manual] 

Edit  No.  and  description 

16a.  New  edit:  Item  87 = Sum  of  Item  601 

(Info.  Reported  Code=l  ft  Long  Tenn 

Debt  Code =1) 
21.  Item  98:  Utility  Plant  Code  for  Item  559 

changed  to  8 
3a  Item  121:  Add  Long  Term  Debt  Code=2 

and  Information  Reported  Code =2  to 

Item  601 
39.  Item  122:  Add  Long  Term  Debt  Code =3 

and  Information  Reported  Code =2  to 

Item  601 
42  Item  136:  Add  Type  of  Tax  Code=4  to 

Item  616 


46.  Item  ISO:  Account  Subdiv.  Codes  changed 
so  that  Item  667  Is  Code  la  Item  678  is 
Code  6,  Item  680  is  Code  8 

51.  Item  181:  Add  Utility  Plant  Code =4  to  the 
preceding  Instruction 

95.  Item  401:  change  the  (  — ]  sign  preceding 

Item  399  to  (  +  ) 

96.  Item  401:  edit  check  modified  to  include 

Item  398  preceded  by  a  (+ )  sign  and  Item 

399  preceded  by  a  (— )  sign 
103.  Item  445:  change  the  (->-)  sign  preceding 

Item  443  to  (-) 
111.  Omit 
lie.  Item  475:  edit  check  should  read  "Items 

472  -h  Item  473  -  Item  474" 
142.  Item  549:  Item  545  changed  to  Item  549 
169.  Item  561:  The  revised  edit  check  should 

read  "Item  561  ^  (Item  5e4)/(Item  563)" 
17a  Omit 

171.  Omit 

172.  Omit 

(Note:  The  following  new  edit  checks 
numbered  197a-197o  are  added  for  Schedule 
F(5),  Records  44-45] 

Edit  No.  and  description 

197a.  New  edit:  Item  610  (Info.  Reported 
Code=3  a  Type  of  Tax  Code=4)=Sum 
of  Item  610  (Info.  Reported  Code=l  ft 
Type  of  Tax  Code=l.  2,  or  3) 

197b.  New  edit:  Item  611  (Info.  Reported 
Code =3  ft  Type  of  Tax  Code =4)= Sum 
of  Item  611  (Info.  Reported  Code^l  ft 
Type  of  Tax  Code=l,  2.  or  3) 

197c.  New  edit:  Item  612  (Info.  Reported 
Code=3  ft  Type  of  Tax  Code=4)=Sum 
of  Item  612  (Info.  Reported  Code=l  ft 
Type  of  Tax  Code^l,  2.  or  3) 

197d.  New  edit:  Item  613  (Info.  Reported 
Code  =  3  a  Type  of  Tax  Code =4)= Sum 
of  Item  613  (Info.  Reported  Code-1  ft 
Type  of  Tax  Code=l,  2,  or  3) 

197e.  New  edit:  Item  614  (Info.  Reported 
<]ode=3  ft  Type  of  Tax  Code=4)=Sum 
of  Item  614  (Info.  Reported  Code-1  ft 
Type  of  Tax  Code=l,  2,  or  3) 

ig7f.  New  edit:  Item  615  (Info.  Reported 
Code=3  ft  Type  of  Tax  Code=4)=Sum 
of  Item  615  (Info.  Reported  Code=l  ft 
Type  of  Tax  Code  =  l.  2,  or  3) 

197g.  New  edit:  Item  616  (Info.  Reported 
Code=3  ft  Type  of  Tax  Code=4)=Sum 
of  Item  616  (Info.  Reported  Code«:l  ft 
Type  of  Tax  Code^l,  2,  or  3) 

197h.  New  edit:  Item  617  (Info.  Reported 
Code=3  ft  Type  of  Tax  Code-:4)=Sum 
of  Item  617  (Info.  Reported  Code=l  ft 
Type  of  Tax  Code=l,  2,  or  3) 

1971.  New  edit:  Item  618  (Info.  Reported 
Code  =  3  ft  Type  of  Tax  Code =4)= Sum 
of  Item  618  (Info.  Reported  Code=l  ft 
Type  of  Tax  Code =1,  2,  or  3) 

197).  New  edit:  Item  619  (Info.  Reported 
Code=3  ft  Type  of  Tax  Code=4)=:Sum 
of  Item  619  (Iidfo.  Reported  Code=l  ft 
Type  of  Tax  Code=l,  2,  or  3) 

197k.  New  edit:  Item  620  (Info.  Reported 
Code =3  ft  Type  of  Tax  Code =4)= Sum 
of  Item  620  (Info.  Reported  Code=l  ft 
Type  of  Tax  Code=l,  2,  or  3] 

1971.  New  edit:  Item  621  (Info.  Reported 
Code  =  3  ft  Type  of  Tax  Code=:4)  =  Sum 
of  Item  621  (Info.  Reported  Code=l  ft 
Type  of  Tax  Code=l,  2,  or  3) 


197m.  New  edit:  Item  622  (Info.  Reported 
Code'3  ft  Type  of  Tax  Code-4}>Sum 
of  Item  622  (Info.  Reported  Code-1  ft 
Type  of  Tax  Code  '  1. 2.  or  3) 

197n.  New  edit:  Item  623  (Info.  Reported 
Code''3  ft  Type  of  Tax  Code<=4]'Sum 
of  Item  623  (Info.  Reported  Code=°l  ft 
Type  of  Tax  Code=l,  2.  or  3) 

1970.  New  edit:  Item  624  (Info.  Reported 
Code  =  3  ft  Type  of  Tax  Code<=4)=Sum 
of  Item  624  (Info.  Reported  Code^l  ft 
Type  of  Tax  Code =1, 2,  or  3) 

198-211.  Items  610-624.  Add  this  Instruction 
"For  Tax  Code=l,  2,  and  3".  Change 
(Info.  Reported  Code =2)  to  (Info. 
Reported  Code^i).  Change  (Info. 
Reported  Codecs]  to  (Info.  Reported 
Code =2).  Edit  check  2048  (for  Item  617) 
Is  a  new  edit  and  reads  "Item  617  (Infa 
Reported  Code  =  2)  =  Sum  of  Item  617 
(Info.  Reported  Code=l). 

212-216.  Items  632.  634.  635,  636.  ft  638. 
Change  (Acct.  Subdiv.  Code -6)  to 
(Percentage  Reported  Code =6).  Also 
change  (Acct.  Sulxliv.  Code^i  thru  S)  to 
(Percentage  Reported  Code^l  thru  5) 

236-238.  Change  Item  666  to  Item  664 

239-241.  Change  Item  667  to  Item  666 

242-244.  Change  Item  666  to  Item  667 

277.  Item  700.  The  Instruction  "For  Info. 

Reported  Code^^l;  Balance  Year  Codes  1 
and  2:"  should  precede  rather  than 
follow  this  edit  check. 

280.  Item  714.  The  instruction  "For  Info. 
Reported  Code  =  l;  Balance  Year 
Codex:l"  should  precede  this  edit  check. 

328.  Item  862.  The  ( -»- )  sign  preceding  Item 
860  should  t>e  changed  to  a  (-) 

506.  Item  1368.  Add  "(Info.  Reported 
Code^l)"  to  Item  1036 

510.  Item  1372.  The  edit  check  for  Item  1372 
should  read  "Item  1306-Item  1373" 

619.  Item  139&  The  edit  check  for  Item  1398 
should  read  "Item  1291-ltem  1399" 

Appendix  C-^)irectory  of  File* 
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(FR  Doc  91-3667  Filed  2-14-81;  8:4S  am| 
MUMQ  COM  *m-tt-m 

[DockM  Na  QT91-17-000] 

Eaetem  Shore  Natural  Qae  Co: 
ProfMeed  Changee  in  FERC  Oae  Tariff 

February  8, 1991. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  on 
February  1, 1991,  pursuant  to  section  4  of 
the  Natural  Gas  Act.  and  the 
Commission's  regulations  governing  the 
electronic  submission  of  tariffs,  18  CFR 
383.2011(b)  (1989),  filed  six  copies  of 
First  Revised  Volume  No.  1.  ESNG 
requests  that  the  Commission  allow  the 
proposed  tariff  revisions  to  become 
effective  upon  thirty  days'  notice,  on 
March  1, 1991. 

The  purpose  of  First  Revised  Volume 
No.  1  is  to  comply  with  the 
Commission's  new  electronic  Hling 
requirements  adopted  in  Order  No.  493. 
These  regulations  require  natural  gas 
pipelines  to  refUe  Volume  No.  1  of  their 
effective  tariffs  in  electronic  form  no 
later  than  their  first  general  rate 
proceeding  after  October  31. 1989. 

ESNG  states  the  copies  of  the  fding 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  Nfi.,  Washington, 
DC  20428,  in  accordance  with  rule  211 
and  rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  15, 1991.  Protests  will  be 
considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  Piling  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

LoUD.Cashell. 

Secretary.  \ 

(FR  Doc.  91-3668  Filed  2-14-91;  8:45  am] 
Mumo  coot  srir-et-H 


(Docket  No*.  RP88-2S9-000.  CPt»-1227- 
000.  RP90-124-000.  and  RP90-161-000] 

Nortttem  Natural  Qae  Co;  Informal 
Sellleiiieiil  conference 

February  i,  1991. 

Take  notice  that  an  informal 
settlement  conference  has  been 
scheduled  in  the  above-captioned 
proceeding  to  begin  on  February  19. 
1991.  at  1  p.m..  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
810  First  Street,  NE.,  Washington,  DC 
20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c)  (1990).  or  any  participant,  as 
defined  by  18  CFR  385.102(b)  (1990),  is 
invited  to  attend.  Persons  wishing  to 
become  a  party  must  move  to  intervene 
and  receive  intervener  status  pursuant 
to  the  Commission's  regulations  (18  CFR 
385.214)  (1990)). 

For  additional  information,  contact 
Donald  Williams  (202)  208-0743  or 
Sandra  Delude  at  (202)  208-2161. 
Lois  D.  CasheU. 
Secretary. 

|FR  Doc.  91-3670  Filed  2-14-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-300S-71 

Environmental  Impact  Statemente; 
AvallabHfty 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5076. 

Availability  of  Environmental  Impact 
Statements  Filed  February  4. 1991, 
through  February  8. 1991,  pursuant  to  40 
CFR  1506.9. 

EIS  No.  91004a  DRAFT  EIS,  UAF.  NH. 
ME,  Pease  Air  Force  Base  (AFB) 
Disposal  and  Reuse,  Implementation. 
Newington.  NH.  Due:  April  1. 1991, 
Contact:  Lt.  Col.  Tom  Bartol  (713)  382- 
4891. 

mS  No.  910041,  FINAL  EIS,  USA.  MS, 
Camp  Shelby  Annual  Training  Facilities, 
Construction,  Implementation.  Forrest 
Perry,  and  Greene  Counties,  MS,  Due:    . 
March  18, 1991,  Contact  CoL  Everett 
Cameron  (601)  973-6229. 


mS  No.  910042,  DRAFT  EIS,  UAF.  NV, 
Tonapah  Test  Range  37th  Tactical 
Fighter  Wing  Relocation  and  other 
Tactical  Force  Structiu^  Actions  at 
Holloman  and  Nellis  AFBs,  Nye  County, 
NV.  Due:  April  1, 1991,  Contact:  Cpt. 
David  Clark  (804)  764-7844. 

EIS  No.  910043,  LEGISLATIVE  DRAFT 
EIS,  NPS.  AK,  Gate  of  the  Arctic 
National  Park  and  Preserve.  Use  of  All- 
Terrain  Vehicles  (ATV)  for  Subsistence 
on  Park  Land.  City  of  Anaktuvik  Pass, 
AK,  Due:  April  16. 1991,  Contact 
William  B.  Lawrence  (907)  257-264& 

EIS  No.  910044.  FINAL  EIS,  NPS.  CA, 
Eugene  O'Neill  National  Historic  Site 
Development  and  General  Management 
Plan,  Implementation,  Contra  Costa 
County,  CA,  Due:  March  18, 1991, 
Contract  Stanley  Albright  (415)  838- 
0249. 

Dated  February  12, 1991. 
William  D.  Dickersoo, 

Deputy  Director.  Off  ice  of  Federal  Activitiea. 
(FR  Doc.  91-3738  Piled  2-14-91;  &4S  am] 
MUMMCOOti 
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[ER-FRL-390S-6] 

Environmental  Impact  Statemente  end 
Regulatlone;  AvaHabHIty  of  EPA 
Commenle 

Availability  of  EPA  comments 
prepared  January  28, 1991,  through 
February  1, 1991,  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  13, 1990  (55  FR  13969). 

Draft  EISs 

ERP  No.  D-AFS-j67009-4^  Rating 
EU3,  Montanore  Mine/Mill  Project, 
Construction  and  Operation.  Permit 
Approval,  section  404  Permit,  Special 
Use  Permit,  Kootenai  National  Forest, 
Lincoln  and  Sanders  Counties,  MT. 

Summary:  EPA  has  determined  that 
the  impacts  associated  with  the 
Montanore  project  are  environmentally 
unsatisfactory.  EPA  believes  that  many 
of  the  project's  impacts  are  avoidable 
and/or  mitigatable.  The  draft  EIS  does 
not  contain  an  adequate  assessment  of 
environmental  impacts  and  reasonable 
alternatives  which  could  reduce  those 
impacts. 

ERP  Na  OA-COE-L3g006-AK  Rating 
LO,  Kodiak  Harbor  Additional  Moorage 


Construction,  Imptementatioit  Kodiak, 
Island.  AK. 

Summary:  EPA  believes  the  proposed 
action  is  the  least  environmentally 
damaging  alternative  with  regard  to 
water  qtiality  effects  and  the  loss  of 
crab  spawning  habitat  The  loss  of  crab 
habitat  should  be  minimized  if  the 
described  mitigation  measures  are  fully 
implemented. 

Final  EISs 

ERP  No.  F-AFS-L65134-ID,  Mallard 
Creek  Timber  Sale  and  Road 
Construction,  Implementation,  Nez 
Perce  National  Forest  Red  River  Ranger 
District  Idaho  Cotmty,  ID. 

Summary:  EPA  has  no  objections  to 
the  proposed  project  No  formal  letter 
was  sent  to  the  agency. 

ERP  No.  F-AFS-L65136-ID,  Cove  Area 
Timber  Sales  and  Road  Construction, 
Implementation,  Nez  Perce  National 
Forest  Idaho  County,  ID. 

Summary:  EPA  has  no  objections  to 
the  proporod  project  No  formal  letter 
was  sent  ot  the  agency. 

ERP  No.  F-^LM-161080-UT,  Dixie 
Resource  Area,  Resource  Management 
Plan,  Implementation,  Washington 
County,  UT, 

Summary:  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was 
sent  to  the  agency. 

ERP  No.  F-FHW-I40120-CO.  1-25/ 
49th  Avenue  Interchange  Closure,  1-25 
to  58th  Avenue  Interchange 
Improvement  Funding.  Denver  and 
Adams  Counties,  CO. 

Summary:  EPA  has  concerns  about 
the  proposed  project  on  the  impacts  to 
wetlands  and  urges  the  Colorado 
Department  of  Highways  to  work  with 
the  EPA's  section  404  regarding  these 
concerns.  Otherwise,  EPA  has  no 
objections  to  the  proposed  action. 

EPA  No.  F-MMS-4i)2017-AK,  1901 
Beaufort  Sea  Outer  Continental  ^eld 
(OCS)  Oil  and  Gal  Sale  124.  Lease 
Offering,  AK. 

Summary:  EPA  has  environmental 
concerns  with  the  proposed  action  and 
supports  selection  of  both  the  Barrow 
and  Barter  Island  deferral  alternatives 
as  the  preferred  action.  Absent  a 
feedback  mechanism  to  assess  the 
actual  effectiveness  of  proposed 
mitigating  stipulation  avoidance  of  the 
sensitive  habitat  located  in  these  two 
deferral  areas  wotdd  provide  the  most 
effective  form  of  mitigation. 

Dated:  February  12. 1991. 
WOUam  D.  Dtckenon, 

Deputy  Director,  Office  of  Federal  Activitiet. 
[FR  Doc.  91-3737  Filed  2-14-91;  8.-45  am] 
HLUNO  COOl  steo-sMi 


[ER-fRL-3M4-«l 

Intent  To  Prepere  an  Environmental 
Impact  Statement  (EIS)  on  the 
Formoea  Organic  Cttemleele  and 
Plartlce  Production  Facmtlee  Near 
Point  Comforti  TX 


;  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Issuance  of  new  source 
National  Pollutant  Discharge 
Elimination  System  (NFDES)  permit  to 
Formosa  Plastics  Corporation,  USA  for 
expansion  of  its  organic  chemicals  and 
plastics  production  facilities  near  Point 
Comfort  Texas. 


;  EPA  has  determined  that  the 
issuance  of  NPDES  permit  to  the 
Formosa  Plastics  Corporation.  USA  for 
wastewater  discharges  from  the 
expanded  facilities  represents  a  major 
Federal  action  that  may  significantly 
affect  the  quality  of  the  human 
environment  Therefore,  an  EIS  will  be 
prepared  to  assess  the  potential 
environmental  consequences  of  EPA'* 
permit  action. 

FOR  FURTHea  INPOmiATKM  TO  BE 
PIACCD  ON  THE  MIOJECT  MAIUNQ  LIST 
contact:  Mr.  Norm  Thomas;  Chief, 
Federal  Activities  Branch;  U.S.  EPA, 
Region  6(E-F);  1445  Ross  Avenue; 
Dallas,  Texas  75202-2733.  Telei^one: 
(Commercial)  214-655-2280  or  (FTS] 
255-226a 

summary:  Formosa  Plastics 
Corporation.  USA  is  expanding  its 
existing  Polyvinyl  Chloride- Vinyl 
Chloride  Monomer  (PVC/VCM)  Want 
The  new  facilities  include  an  Olefins 
Plant  Caustic-Chlorine  Plant  Ethylene 
Dichloride  Plant  High  Density 
Polyethylene  Plant  Polypropylene  Plant 
Ethylene  Glycol  Plant  linear  Low 
Density  Polyethylene  Plant  Biaxial 
Oriented  Polypropylene  Plant  and  a 
Utilities  Want  Support  facilities  include 
a  combined  Wastewater  Treatment 
Plant  and  a  Marine  Loading  Facility 
(MLF).  The  MLF  will  consist  of  12 
storage  tanks  and  a  flare,  a  74-acre 
Shore  Tank  Farm  (STF),  a  18-acre  Dock 
Area  Tank  Farm,  an  Incinerator 
Scrubber  System,  and  a  Flare  System. 
Some  potential  impacts  associated  %vith 
the  project  include:  sohd  waste 
handling:  land  use  changes;  noise, 
effluent  discharged  into  Lavaca  Bay  and 
Cox's  Creek;  surface  and  ground  water; 
increased  air  emissions;  infrastructure 
requirements;  increased  traffic;  and 
socioeconomics. 

ALTERNAJn^ES:  EPA  may  issue  the 
NPDES  permit  for  the  project 
expansicms  as  proposed;  issue  the 
NPDES  permit  for  the  project 
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•xpantions  with  modificatioiM  to 
miniiniia  idvnnt  impacts;  or  deny  the 
NFDES  permit 

■COMNO:  EPA  encourage*  agency  and 
public  participation  in  the  decision- 
making process  on  this  proposed  permit 
action.  Federal,  State  and  local  agencies 
and  the  public  are  invited  to  participate 
in  the  process  for  determining  the  scope 
of  issues  to  be  addressed  and  for 
identifying  the  major  issues  related  to 
the  propoMd  action.  A  public  meeting  to 
receive  input  to  this  scoping  process  %vill 
be  held  at  7  pjn.  on  March  15. 1991  and 
10  a jn.  on  March  16. 1901  at  the  Bauer 
Community  Center.  2300  No.  Highway 
35.  in  Port  Lavaca.  Texas. 
■STMATIO  BAT!  Of  OHAPT  m  NCLIAM: 
May.  1991. 


[  omciAi:  Robert  E.  Layton 
Jr..  P£.  Regional  Administrator. 
Rkhatd  E.  SandMWMi. 
Director,  Ofpca  of  PideraJ  Activities. 
(FR  Doc  01-3738  Filed  ^■14-«l:  MS  am] 


(OrTS-«17S9;  PRL  M7»-«] 

Toxle  and  Hatardoua  SubatancM; 
Certain  CtMmlcals  Pramanufactur* 


;  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


;  Section  5(aMl)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(l]  premanufacture  notices  are 
discussed  in  the  final  riile  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  122  such  PMNs  and  provides  a 
summary  of  each. 
OATta:  Close  of  review  periods: 

P  91-303.    March  la  1991. 

P  91-304, 91-305.    March  5. 1991. 

P  91-306.  91-307. 91-306.  91-309.  91- 
310.  91-312,  91-313,     March  9, 1991. 

P  91-315,  91-316. 91-317. 91-318. 
March  10. 1991. 

P  91-319. 91-320,  91-321.    March  11. 
1991. 

P  91-322. 91-323,  91-324. 91-325,  91- 
326,  91-327.     March  12. 1991. 

P  91-328.  91-329,  91-330.  91-^1.  91- 
332.  91-333.  91-334,  91-335,     March  13, 
1991. 

P  91-337. 91-338.  91-339,  91-340. 91- 
841.  91-342.  91-343. 91-344. 91-345. 
March  17, 1991. 


P  91-346.    March  18. 1991. 

P  91-347.  91-348. 91-349, 91-3Sa  91- 
351. 91-352,    March  19. 1991. 

P  91-353.    March  20. 1991. 

P  91-354. 91-355.    March  25. 1991. 

P  91-356. 91-367, 91-356. 91-359,  91- 
360,91-361,91-362,91-363.    March  23, 
1991. 

P  91-364.  91-365.  91-366,  91-367, 91- 
368.  91-360.  91-370,  91-371.  91-372,  91- 
373,  91-374. 91-375.  91-376. 91-377. 
March  25, 1991. 

P  91-378, 91-379,    March  26, 1991. 

P  91-380,  91-381,  91-382, 91-383, 91- 
384.91-385,91-386,91-387,91-388. 
March  3a  1991. 

P  91-389.    April  1,1991. 

P  91-390.    March  12. 1991. 

P  91-391.  91-392.  91-393, 91-394, 91- 
395,    April  2. 1991. 

P  91-396.    April  6. 1991. 

P  91-397,    April  2. 1991. 

P  91-396. 91-399.    April  3. 1991. 

P  91-40a  91-401,  91-402,  91-403. 
April  6. 1991. 

P  91-404,  91-405.  91-406,  91-407, 91- 
408,  91-409,  91-410,  91-411,     April  7. 
1991. 

P  91-412,  91-413,  91-414,  91-415,  91- 
416,91^17,91-418,    April  8. 1991. 

P  91-419,    April  9, 1991. 

P  91-420,  91-423,  91-424, 91-425,  91- 
428, 91-427,  91-428,  91-429,  April  13, 
1991. 

Written  comments  by: 

P  91-303.    February  8. 1991. 

P  91-304. 91-305.    February  3, 1991. 

P  91-306,  91-307,  91-308,  91-309. 91- 
310. 91-312, 91-313.    February  7. 1991. 

P  91-315.  91-316,  91-317.  91-318, 
February  8, 1991. 

P  91-319, 91-320. 91-321.    February  9. 
1991. 

P  91-322,  91-323. 91-324.  91-325. 91- 
326, 91-327,    February  10, 1991. 

P  91-328,  91-329.  91-330.  91-331,  91- 
332, 91-333, 91-334, 91-335,  February 
11. 1991. 

P  91-337.  91-338,  91-339,  91-340,  91- 
341,  91-342,  91-343,  91-344,  91-345, 
February  15, 1991. 

P  91-346.    February  16. 1991. 

P  91-347. 91-346. 91-349,  91-350, 91- 
361, 91-352,    February  17, 1991. 

P  91-353,    February  18, 1991. 

P  91-354, 91-355.    February  23, 1991 . 

P  91-356, 91-357,  91-358,  91-359,  91- 
360,91-361,91-362,91-363,  February 
21,1991. 

P  91-364,  91-365,  91-366, 91-367, 91- 
368, 91-360.  91-37a  91-371,  91-372,  91- 
373.  91-374.  91-375,  91-376.  91-377, 
February  23, 1991. 

P  91-378. 91-379,     February  24. 1991 . 

P  91-380.  91-381,  91-382,  91-383.  91- 
384.  91-385.  91-386,  91-387. 91-388. 
February  28, 1991. 

P  91-389,    March  2, 1991. 


P  91-390,    February  la  1991. 

P  91-391, 91-392,  91-393,  91-394, 91- 
395,    March  3, 1991. 

P  91-396,    March  7, 1991. 

P  91-397,    March  3, 1991. 

P  91-398,  91-399,    March  4, 1991. 

P  91-400, 91-401, 91-402. 91-403. 
March  7, 1991. 

P  91-404,  91-405.  91-406,  91-407, 91- 
408. 91-409. 91-410. 91-411.  March  8. 
1991. 

P  91-412.  91-413,  91-414,  91-415. 91- 
416,91-417,91-418.    March  9, 1991. 

P  91-419,    March  la  1991. 

P  91-420. 91-423.  91-424,  91-425. 91- 
426. 91-427. 91-428,  91-429,    March  14. 
1991. 

Aoomaan:  Written  comments, 
identifled  by  the  document  control 
number  "(OPTS-51759)"  and  the  speciHc 
PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Rm.  L-100.  Washington.  DC, 
20460,  (202)  382-3532. 

FON  nmTHER  INFORMA-nON  CONTACT: 

Michael  M.  Stahl,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
EB-44, 401  M  St.,  SW.,  Washington,  DC 
20460  (202)  554-1404,  TDD  (202)  554- 
0551. 

aUPPLEMENTAaV  INFOIIMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

P 91-303 

Importer.  Goldschmidt  Chemical 
Corporation. 

Chemical.  (G)  Diquartemeric 
polydimethylsiloxane. 

Use/Import  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,091  mg/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 

P 91 -304 

Manufacturer.  Amspec  Chemical 
Corpora  tionation. 

Chemical  [G]  Titanyl 
acetylacetonate. 

Use /Production.  (G)  Surface  mooifier. 
Prod,  range:  20,000  kg/yr. 
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p  ei-30s 

Importer.  Confidential 

Chemical.  (G)  Acrylic  resin. 

Use/Import  (S)  Sizing  ingredient  for 
fiberglass  reinforcements.  Import  range: 
Confidential 

pei-3aa 

Manufacturer.  Monsanto  Company. 

Chemical.  (G)  Heterocycloc  sulfenylic 
amine. 

Use/Production.  (G)  Chemical  used  in 
rubber  manufacturing.  Prod,  range: 
145.000-500.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LO50  >  5.000  mg/kg  species  (Rat). 
Acute  dermal  toxicity:  LD50  >  2,000 
mg/kg  species  (Rabbit).  Eye  irritation: 
none  species  (Rabbit).  Mutagenicity: 
negative.  Static  acute  toxicity:  time 
EC50  48H5.0  mg/1  species  (Daphnia 
Magna).  Skin  irritation:  negligible 
species  (Rabbit).  Skin  sensitization: 
negative  species  (Guinea  Pig). 

P  01-307 

Manufacturer.  Confidential. 

Chemical.  (S)  Maleic  anhydride;  2- 
butoxyethanol;  prpylene  oxide;  4,4- 
methylenebiscyclohexylisocyanate. 

Use/Production.  (S)  Radiation  cure 
coating  for  industral  use.  Prod,  range: 
20.000-100.000  kg/yr. 

p»i-3oa 

Manufacturer.  Confidential. 

Chemical  (S)  Maleic  anhydride; 
butoxethoxyethanol;  tris(2- 
hydroxyethyl)  isocycanurate;  azelaic 
acid. 

Use/Production.  (S)  Radiation  cure 
coating  for  industral  use.  Prod,  range: 
20,000-100,000  kg/yr. 

p  ei-3oa 

Manufacturer.  Confidential. 

Chemical  (S)  Butyl  cellosolve;  maleic 
anhydride:  diglycidyl  ether  of  bisphenol 
A. 

Use/Production.  (S)  Radiation  cure 
coating  for  industrial  use.  Prod,  range: 
10,000-50,000  kg/yr. 

P 01-310 

Manufacturer.  Confidential. 

Chemical  (S)  Maleic  anhydride; 
butoxyethoxyethanol;  1.5-pentanediol. 

Use/Production.  (S)  Radiation  cure 
coating  for  industrial  use.  Prod,  range: 
10.000-50.000  kg/yr. 

P 01-313 

Manufacturer.  E.L  Du  Pont  De 
Nemours  ft  Co.,  Inc. 

Chemical  (G)  Acrylic  polymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential 


P 91-313 

Importer.  Guthrie  Latex,  Inc. 

Chemical  (S)  Polymer  of  formic  acid, 
hydrogen  peroxide,  and  natural  rubber 
(latex). 

Use/Import  (S)  Manufacture  of 
rubber  goods.  Import  range:  1.000,000- 
1.500,000  kg/yr. 

P91-3J8 

Importer.  Confidential. 

Chemical  (G)  Copolymer  of  butyl 
methacrylate,  methacrylate. 
exthoxylated,  an  aromaic  and  a 
heterocyclic  vinyl  compound. 

Use/Import.  (G)  Additive,  open, 
nondispersive  use.  Import  range: 
Confidential. 

P  01-316 

Importer.  Confidential. 

Chemical  (G)  Polyoxyalkylene 
polyester  urethane  block  polymer. 

Use/Import  (G)  Additive,  open, 
nondispersive  use.  Import  range: 
Confidential 

P 01-317 

Importer.  Confidential 

Chemical  (G)  Dimethylpolysiloxane. 
polyoxyalkylene  ether. 

Use/Import.  (G)  Additive,  open, 
nondispersive  use.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 

psi-3ia 

Manufacturer.  Ciba-Geigy  Corp. 

Chemical  (G)  2-(Hydroxymethyl)-2- 
methyl-1.3-propanediol  triester. 

Use/Production.  (S)  Crosslinking 
agent  in  epoxy  powder  coatings.  Prod, 
range:  Confidenbal. 

Toxicity  Data.  Static  acute  toxicity: 
time  EC50  46i-i5.0  mg/1  species  (daphnia 
magna).  Mutagenicity:  negative. 

P 91-310 

Manufacturer.  The  Woodbridge 
Corpwation. 

Chemical  (G)  Polyurethane 
suspension  in  polyoL 

Use/ Production.  (G)  Manufacture  for 
polyurethane  foam.  Prod,  range: 
Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (Rat).  Eye 
irritation:  moderate  species  (Rabbit). 
Skin  irritation:  oe^igible  species 
(Rabbit).  Skin  sensitization:  negative 
species  (Guinea  Pig). 

P 91-320 

Manufacturer.  Stamford  Chemical 
Corp. 


Chemical  (G)  Ethylenic  insaturated 
cationic  surfactant  monomer. 

Use /Production.  (S)  Intermediate  for 
polymer  production.  Prod,  range: 
Confidential 

P 01-321 

Importer.  Confidential 
Chemical  (G)  Poly(isophorone 

substituted-hexamethylene  substituted- 

poly. 
Use/Import  (G)  Finishing  produrt 

Import  range:  Confidential 

P 01-322 

Manufacturer.  Confidential 

Chemical  (G)  Salt  of  alkene 
substituted  with  alkyl  carboxyaryl  oxo 
substituted  pyrazoles. 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  400-1.400  kg/ 
yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (Rat). 
Acute  dermal  toxicity:  >  2,000  mg/kg 
species  {Rabbit).  Eye  irritation:  slight 
species  (Rabbit).  Skin  irritation:  slight 
species  (Rabbit).  Skin  sensitization: 
negative  species  (Guinea  Pig). 

P  01-323 

Manufacturer.  Confidential 

Chemical  (G)  Alkene  substituted  with 
alkyl  carboxyaryl  oxo  substituted 
pyrazoles. 

Use /Production.  (G)  Contained  use  in 
an  article.  Prod,  range:  300-1,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (Rat). 
Acute  dermal  toxicity:  LD50  >  2.000 
mg/kg  species  (Rabbit).  Eye  irritation: 
slight  species  (Rabbit).  Skin  irritation: 
slight  species  (Rabbit).  Skin 
sensitization:  negative  species  (Guinea 
Pig)- 
P  91-324 

Manufacturer.  Confidential. 

Chemical  (G)  Nitro  bipnenyl.  bis 
sulfo,  amino,  hydroxy  napthalenyl  azo 
dimethoxy,  sodium  salt 

Use/Production.  (S)  Dyestuff  for 
coloration  of  textiles.  Prod,  range:  2.000- 
6.000  kg/yr. 

p  ei-32S 

Manufacturer.  Confidential. 

Chemical  (G)  Sulfo  nahpthalene  azo 
b-  acid,  mono  chloro  triazine.  amino 
phenyl  v.s. 

Use/Production.  (S)  Reactive  dyestuff 
for  coloration  of  textile.  Prod,  range: 
Confidential. 

poi-aaa 

Importer.  Confidential. 
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Chemical.  (G)  2- 
Hydroxyethylcellulo«e-2-cyanoethyl 
ether. 

Uae/lmport  (S)  Catalyst  additive  for 
polypropylene.  Import  range:  5,000- 
10.000  kg/yr. 

»ei-3t7 

Manufacturer.  Huls  America,  In& 
Chemical.  (G)  Dialkyldialkoxyailane. 
Use/Import  (S)  Catalyst  additive  for 

polypropylene.  Import  range:  5,000- 

laOOO  kg/yr. 

p ei-ase 

Manufacturer.  Confidential 

Chemical.  (G)  Disubstituted 
phenylazo-trisubstituted  naphthalene. 

Use/Production.  (G)  Open 
nondispersive.  Prod,  range:  Confidential. 

Manufacturer.  Confid«itial. 

Chemical.  (G)  Salt  of  a  fatty  add  with 
an  alkyl  amine. 

Use/Production.  (G)  Motor  oil  friction 
modifier  additive.  VtoA.  range: 
Confidential. 

Fei-«M 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Salt  of  a  fatty  add  %vith 

an  alkyl  amine. 
Use/Production.  (G)  Motor  oU  friction 

modifier.  Prod,  range:  Confidential. 

pei-Mi 

Manufacturer.  EJ.  Du  Pont  De 
Nemours  ft  Co..  Inc. 

Chemical.  (G)  Aryl  isocyanate  acyl 
chloride. 

Use/Production.  (G)  Monomer.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (Rat).  Skin 
irritation:  strong  species  (Rabbit). 

pei-u2  - 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  ft  Co.,  Inc. 

Chemical.  (G)  Aryl  polyamideurea. 

Use/Production.  (G)  Membrane.  Prod, 
range:  Confidential. 

r 91-333 

Manufacturer.  Arizona  Chemical 
Company. 

Chemical.  (G)  Rosin  modified  cyclic 
hydrocarbon,  vinyl  aromaticsco- 
polymer. 

Use/Production.  (G)  Printing  ink  resin. 
Prod,  range:  Confidential. 

Pei-334 

Manufacturer.  Arizona  Chemical 
Company. 

Chemical  (C)  Rosin  modified  cyclic 
hydrocarbon,  vinyl  aromaticsco- 
polymer. 


Use/Production.  (G)  Printing  ink  resin. 
Prod,  range:  Confidential. 

»ei-33S 

Manufacturer.  Arizona  Chemical 
Company. 

Chemical.  (G)  Rosin  modified  cydic 
hydrocarbon,  vinyl  aromaticsco- 
polymer. 

Use/Production.  (G)  Printing  ink  tesin. 
Prod,  range:  Confidential. 

Ptl-337 

Importer.  Qba-Geigy  Corporation. 

Chemical  (G)  Substituted  disazo 
naphthalene  sulfonic  acid. 

Use/Import  (G)  Textile  dye.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5.000  mg/kg  species  (Rat). 
Acute  dermal  toxicity:  LDSO  >  2,000 
mg/kg  spedes  (Rabbit).  Eye  irritation: 
none  species  (Rabbit).  Mutagenicity: 
negative.  Skin  irritation:  negligible 
species  (Rabbit).  Skin  sensitization: 
negative  spedes  (Guinea  Pig). 

p«i-33e 

Manufacturer.  Confidential. 

Chemical  (G)  Phosphorized 
boronated  succinimide. 

Use/Production.  (G)  Lubricant 
additive.  Prod,  range:  Confidential. 

P •1-339 

Manufacturer.  Confidential. 

Chemical  (G)  Polyurethane  polymer. 

Use/Production.  (G)  Coatings/ 
adhesives  for  open  nondispersive  use. 
Prod,  range:  Confidential. 

P 91-340 

Manufacturer.  Henkel  Corporation. 
Emery  Group. 

Chemical  (S)  Alcohols  C9-Cll-iso-. 
ClO  rich,  esters  with  Ce-Cl2  fatty  adds. 

Use /Production.  (S)  Lubricant 
basestock  for  automotive  oils  ad.  Prod, 
range:  5,000-60,000  kg/yr. 

P 91-341 

Manufacturer.  Henkel  Corporation, 
Emery  Group. 

Chemical  (S)  Pentaerythritol  ester  of 
pentanoic  acid  and  isononanoic  acid. 

Use/Production.  (S)  Lubricant 
basestock  for  refiigeration  compressors. 
Prod,  range:  5,000-80,000  kg/yr. 

P 91-343 

Manufacturer.  Henkel  Corporation, 
Emery  Group. 

Chemical  (S)  Pentaerythritol  ester  of 
pentanoic  acids  and  isononanoic  acid. 

Use/Production  (S)  Lubricant 
basestock  for  refrigeration  compressors. 
Prod,  range:  5,000-40,000  kg/yr. 


P 91-343 

Manufacturer.  Henkel  Corporation, 
Emery  Group. 

Chemical  (S)  Alcohols,  Cll-Cl4-iso-. 
C13  rich,  esters  with  C6-C12  fatty  acids. 

Use/Production.  (S)  Lubricant 
basestock  for  automotive  oils.  Prod, 
range:  5,000-80.000  kg/yr. 

P 91-344 

Manufacturer  ConfidentiaL 

Chemical  (S)  3- 
Methylphenoxyethanol. 

Use/Production.  (S)  Intermediate  for 
paper  coating.  Prod,  range:  Confidential 

^91-348 

Importer  Unichema  North  America. 

Chemical  (S)  C20-C24  fatty  adds, 
unsaturated  and  saturated,  branched 
and  linear. 

Use/Import.  (G)  Dispersive  use  and 
oi>en,  nondispersive  use.  Import  range: 
Confidential. 

P91-34« 

Manufacturer  Confidential. 
Chemical  (G)  Fatty  acid  ester. 
Use/Production.  (G)  Lubricant  of 
magnetic  tape.  Prod,  range:  ConfidentiaL 

P 91-347 

Manufacturer.  Confidential. 

Chemical  (S)  Fatty  adds,  C5,  C9. 
esters  with  pentaerythritol  (EINECS 
2702903). 

Use/Production.  (G)  Synthetic 
industrial  lubricant  for  contained  use. 
Prod,  range:  Confidential. 

P 91-349  I  • 

Importer.  Xerox  Corporation. 

Chemical  (G)  Organometallic 
compound. 

Use/Import.  (G)  Antistatic  for 
plastics,  open,  nondispersive  use.  Import 
range:  Confidential. 

P  91-349 

Manufacturer  Dover  Chemical 
Corporation. 

Chemical  (S)  Phosporous  acid,  bis 
isooctadecyl  ester. 

Use/Production.  (S)  Ingredient  and 
reactant  for  metal-working  fluids  by 
third  party  and  for  PVC  stabilizer.  Prod, 
range:  85,00O-M,000  kg/yr. 

P 91-3S0 

Manufacturer  Dover  Chemical 
Company. 

Chemical  (G)  Mixed  alylphenyl  alkyl 
phosphite. 

Use/Production.  (S)  Ingredient  and 
reactant  in  PVC  stabilizer  chelator 
activity.  Prod,  range:  Confidential. 
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P 91-381 

Manufacturer  Dover  Chemical 
Corporation. 

Chemical  (G)  Mixed  (etherdiol) 
phenyl  andalkyl  diphosphite. 

Use/Production.  (S)  Ingredient  and 
reactant  of  PVC  stabilizen  metal 
chelator.  Prod,  range:  Confidential. 

P  91-383 

Manufacturer.  Dover  Chemical 
Company. 

Chemical  (G)  Mixed  (etherdiol)  alkyl 
diphosphite. 

Use/Production.  (S)  Ingredient  and 
reactant  in  PVC  stabilizers;  metal 
chelator.  Prod,  range:  Confidential. 

P 91-383 

Manufacturer  Confidential. 

Chemical  (G)  Metal  alkyl  salicylate. 

Use/Production.  (G)  Additive  for 
automotive  engine  oil.  Prod,  range: 
ConfidentiaL 

P  91-384 

Manufacturer  Confidential. 

Chemical  (G)  Polyurethane  salt. 

Use/Production.  (G)  Polyurethane 
intermediate  for  the  plastic  and  textile 
industry.  Prod,  range:  Confidential. 

P  91-388 

Manufacturer.  Confidential. 

Chemical  (G)  Polyurethane. 

Use/Production.  (G)  Polyurethane  for 
the  plastic  and  textile  industry.  Prod, 
range:  ConfidentiaL 

P 91-386 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Perfluoropolyether. 

Use/Import.  (G)  Vapor  phase 
soldering,  heat  transfer  fluid,  electronic 
testing  -  all  contained  use.  Import  range: 
Confidential. 

P 91-387 

Importer.  Hoechst  Celanese 
Corporation. 
.    Chemical  (G)  Perfluoropolyether. 

Use/Import  (G)  Vapor  phase 
soldering,  heat  transfer  fluid,  electronic 
testing  -  all  contained  use.  Import  range: 
ConfidentiaL 

P  91-389 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Maleinized  polyalkene. 
Use/Production.  (G)  Open, 

nondispersive  use.  Prod,  range: 

Confidential. 

P 91-389 

Manufacturer  ConfidentiaL 
Chemical  (G)  Soya  linoleic  alkyd. 
Use/Production.  (S)  Resin 
intermediate.  Prod,  range:  ConfidentiaL 


P 91-390 

Manufacturer.  Confidential. 

Chemical  (G)  Acrylated  soya  linoleic 
alkyd. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
ConfidentiaL 

P 91-361 

Manufacturer  ConfidentiaL 
Chemical  (G)  Styrenated  amino 

acrylated  copolymer. 
Use /Production.  (G)  Open, 

nondispersive  use.  Prod,  range: 

Confidential. 

P 91-362 

Manufacturer  EMS-American  Grilon, 
Inc. 

Chemical  (S)  Copolyamide  of 
hexamethylene  diamine  (a),  adipic  acid 
(b),  and  sebacic  acid  (c).  =  PA66/610 
(ISO  1874-1). 

Use/Production.  (S)  Polymer  for  film 
extrusion  (mono-  and  multi-layer).  Prod, 
range:  ConfidentiaL 

P 91-363 

Importer.  ConfidentiaL 
Chemical  (G)  Bismaleimide. 
Use/Import  (G)  Heat  resistant  resin 

for  use  in  the  manufacture  of  reinforced 

plastic  articles.  Import  range: 

Confidential. 

P 91-364 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Polyurethane  salt. 
Use/Production.  (G)  Polyurethane  salt 

for  the  plastic  and  textile  industry.  Prod. 

range:  ConfidentiaL 

P  91-368 

Manufacturer.  Minnesota  Mining  ft 
Manufacturing  (3M). 

Chemical  (G)  Fluorinated 
sulfonimide. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 91-366 

Manufacturer  Minnesota  Mining  ft 
Manufacturing  (3M). 

Chemical  (G)  Fluorochemical  salt 

Use/Production.  (S)  Battery 
electrolyte.  Prod,  range:  Confidential. 

P 91-367 

Importer  Shin-Etsu  Silicones  of 
America,  Inc. 

Chemical  (G)  Silylpolyalkylene. 

Use/Import  (S)  In{^«dient  for  silicone 
rubber  compounds.  Import  range:  1,000- 
3,000  kg/yr. 

P  91-366 

Manufacturer  Reichhold  Chemicals. 
Chemical  (G)  Rosin  phenolic 
modified  short  oil  alkyd  resin. 


Use/Production.  (S)  Industrial 
Coatings.  Prod,  range:  Confidential. 

P 91-369 

Manufacturer  Confidential. 

Chemical  (S)  Polymer  of  dimer  fatty 
acids,  acetic  acid,  rosin,  glycerine, 
ethylene  diamene,  and  propylene 
carbonate. 

Use/Production.  (S)  Resin  for  use  in 
flexographic  printing  inks.  Prod,  range: 
250.000-300.000  kg/yr. 

P  91-370 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Epoxy  acrylic  phenolic 

resin. 
Use/Production.  (G)  Container 

coating.  Prod,  range:  ConfidentiaL 

P  91-371 

Manufacturer  Confidential. 
Chemical  (G)  Epoxy  adduct 
Use/Production.  (G)  Epoxy  paint 
binder.  Prod,  range:  ConfidentiaL 

P 91-373 

Manufacturer  Confidential. 

Chemical  (G)  Acrylic  copolymers. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  2.0  g/kg  species  (Rat).  Acute 
dermal  toxicity:  LDSO  >  2.0  g/kg  species 
(Rabbit). 

P 91-373 

Manufacturer  ConfidentiaL 
Chemical  (G)  Acrylic  copolymers. 
Use/Production.  (G)  Open. 

nondispersive  use.  Prod,  range: 

Confidential. 

P  91-374 

Manufacturer  Confidential. 

Chemical  (G)  Acrylic  copolymers. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P  91-378 

Importer  Goldschmidt  Chemical 
Corporation. 

Chemical  (G)  Amphoteric 
polydimethylsiloxane. 

Use/Import  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

P  91-376 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Quaternary  ammonium 

chloride. 
Use/Production.  (G)  Destructive  use. 

Prod,  range:  Confidential. 

P 91-377 

Manufacturer  ConfidentiaL 
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ChemieaL  (G)  Quatenary  ammonium 
chloride 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

Manufactutw.  CcmfidentiaL 
Chemical.  (G)  Amino  salt  of  a 

carboxyl  terminated  polycarbonate 

urethana  polymer. 
Ihe/ProducUon.  (S)  Fabric  coating. 

fabric  finish,  paperboard  coating.  Prod. 

range:  lOaOOO-SOaOOO  kg/yr. 

Manufacturer.  Bthox  Chemicals,  Inc 

Chemical.  (S)  Phosphoric  acid,  mixed 
decyl,  ethyl  and  octyl  estw.  potassium 
salt 

Use/Production.  (G)  Catalyst  used  in 
closed  process.  Prod,  range:  63.5fl&- 
iga680  kg/yr. 

Toxicity  Data.  Eye  irritation: 
moderate.  Skin  iiritatioo:  negligible 
species  (Rat). 

PtI-MO 

Manufacturer.  ConfidentiaL 
Chetaical.  (G)  Aromatic  eth^  of 

etiiylene  glycol 
Use/Production.  (S)  Organic  synthesis 

intermediate.  Prod,  range:  30.000-100,000 

kg/yr. 

Pti-Ml 

Manufacturer.  H.B.  Fuller  Company. 
Chemical.  (G)  Polyamide. 
Use/Production.  (S)  Adhesive.  Prod, 
range:  ConfidentiaL 

Manufacturer.  Hercules  Incorporated. 

Chemical  (G)  Unsaturated,  cyclic 
siloxane  polymers. 

Use/Production.  (G)  Thermoset  resin. 
Prod,  range:  Confidential. 

Pt1-M3 

Manufacturer.  Hercules  Incorporated. 

Chemical.  (G)  Unsaturated,  cyclic 
siloxane  polymers. 

Use/Production.  (S)  Thermoset  resin. 
Prod,  range:  Confidential. 

Importer  Ciba-Geigy  Corporation. 

Chemical.  (G)  Esterified  polyamic 
add. 

Use/Import  (S)  Insulating  material. 
Import  range:  Confidential. 

Importer.  Wacker  Silicones 
Corporation. 

Chemical.  (S)  4-Hexennitrile.  2- 
methyI-2-benzyl. 

Use/Import.  (S)  Fragrance  ingredient 
Import  range:  Confidential. 


Importer.  Confidential. 

Chemical.  (G)  Tall  oil  fatty  adds, 
ester  With  disubstituted  triol. 

Use/Import  (G)  Component  of  surface 
coating  systems.  Import  range: 
Confidential. 

Importer  Confidential. 

Chemical.  (G)  2-(4-(2-Sulfoxyethyl 
sulfonyl)  phenyl)azo-7(3-(4-chloro-2- 
(substituted)-l>3^triazin-2yl)-amino)- 
substituted  azo-naphtfaalene-l-amino-8 
hydroxy-3, 6-disulfonic  add.  sodium 
salt 

Use/Import  (S)  Bifunctional  fiber 
reactive  dye  for  cotton  and  other 
cellulosic  fibers.  Import  range:  4,000- 
8,000  kg/yr. 

Importer.  Confidential. 

Chemical.  (G)  Substituted  napthalene, 
((6-4-chloro-6-((4-(2-sulfoxy) 
ethyl)8ulfonyl)  substituted  1,3.5-triazin- 
2-yl)-l-hydroxy-3,6-di8uif-2- 
napthaleneyl]azo-sodium  salt. 

Use/Import  (S)  Bifunctional  fiber 
reactive  dye  for  cotton  and  other 
cellulosic  fibers.  Import  range:  4,000- 
8.000  kg/yr. 

Manufacturer.  Kenrich 
Petrochemicals,  Inc. 

Chemical.  (S)  Zirconium  IV  2.2  (bis-2- 
propenolato-methyl)  butanolato,  Ms  2- 
propenoato-0. 

Use/Production.  [S]  Processing  aid. 
Prod,  range:  5,000-2,5000  kg/yr. 

P 91-390 

Manufacturer.  Finetex.  Inc. 

Chemical.  (S)  2-Aminethane-sulfonic- 
acid-N-methyl-alkanoyl-sodium  salt 

Use/Production.  (S)  Fire  fighting 
agent  Prod,  range:  17,600-44.000  kg/yr. 

P 91-991 

Importer.  SNPE  Inc. 

Chemical.  (S)  Acrylic  add  ester  with 
3-(2-hydroxyethyl). 

Use/Import  (S)  Reactive  diluent 
Import  range:  lO,00O-3a00O  kg/yr. 

Toxicity  Data.  Acute  oral  toxidty: 
LD50  909  mg/kg  spedes  (Rat).  Eye 
irritation:  slight  spedes  (Rabbit).  Skin 
irritation:  slight  species  (Rabbit). 
Mutagenidty:  negative.  Skin 
sensitization:  negative  spedes  (Guinea 
Pig). 
r 91-999 

Manufacturer.  Ashland  Chemical,  Inc. 

Chemical.  (G)  Copolymer  cA  itaconic 
acid.  2-hydroxyethyl  methacrylata  and 
aoylic  add  esters. 


Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 91-999 

Manufacturer.  BJ.  Du  Pont  De 
Nemours  ft  Co.,  Inc. 

Chemical.  (G)  Esterified  polyamic 
add. 

Use/Production.  (S)  Coating  for 
electronic  component  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxidty: 
LD50 1,900  mg/kg  species  (Rat).  Static 
acute  toxicity:  time  LC50  96H>  1,000 
mg/1  spedes  (Fathead  Miimow).  Eye 
irritation:  slight  species  (Rabbit).  Skin 
irritation:  negligible  spedes  (Rabbit). 

P 91-394 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Substituted 
perfluoroalkenyl  ammonium  salt 

Use/Import.  (S)  Charge  control  agent 
Import  range:  250-1,000  kg/yr. 

Toxidty  Data.  Acute  oral  toxidty: 
LD50  >  2.000  mg/kg  spedes  (Rat).  Eye 
irritation:  none  spedes  (Rabbit).  Skin 
irritation:  strong  species  (Rabbit). 
Mutagenicity:  negative. 

P 91-39S 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Substituted 
perfluoroalkenyl  ammonium  salt 

Uae/Import  (S)  Charge  control  agent 
Import  range:  250-1,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxidty: 
LD50  >  2,000  mg/kg  species  (Rat).  Eye 
irritation:  none  spedes  (Rabbit).  Skin 
irritation:  strong  species  (Rabbit). 
Mutagenicity:  negative. 

P 91-396 

Manufacturer.  Petrogen,  Inc. 

Chemical  (G)  Rhamnolip. 

Use/Production.  (G)  Used  in  deaning 
sludge  from  oil  storage  tanks.  Prod, 
range:  100,000-200,000  kg/yr. 

P 91-397 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Modified  acrylate 
polymer,  anunonium  salt. 

Use/Import  (S)  Binder  for  paints.    • 
Import  range:  104XXM0,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxidty: 
LD50  >  5.000  kg/yr. 

P 91-399 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Alkyoxypropionitrile 
Use/ProducUon.  (G)  &te  limited 
intermediate.  Prod,  range:  Confidential. 


P 91-399 

Manufacturer  Confidential. 
Chemical  (G)  Alkyloxypropinitrile. 
Use/Production.  (G)  Site  limited 
intermediate.  Prod,  range:  ConfidentiaL 

P 91-400 

Manufacturer  E.I.  Du  Pont  De 
Nemours  ft  Co.,  Inc. 

Chemical  (G)  Acrylic  copolymer. 

Use/Production.  (G)  Hi^ly  dispersive 
use.  Prod,  range:  Confidential. 

P 91-401 

Importer.  Basf  Corporation. 

Chemical  (S)  Cyanamide,  zinc  salt 
(1:). 

Use/Import  (G)  Anticorrosion 
pigment  Import  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxidty: 
LD50 1.79  g/kg  spedes  (Rat). 
Mutagenicity:  negative. 

P91-40> 

Importer.  Basf  Corporation. 

Chemical.  (G)  PEG  polymer  with 
mono-  and  di-functional  hydroxy  and 
amino-alkanes,  alkanoic  add-alkanioic 
add. 

Use/Import  (G)  Processing  agent 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 13.400  mg/kg  species  (Rat).  Static 
acute  toxidty:  time  LC50  0.33  mg/l 
species  (Rain  Trout).  Eye  irritation;  none 
species  (Rabbit).  Skin  irritation:  slight 
spedes  (Rabbit). "Mutagenicity:  negative. 

P 91-403 

Manufacturer  Confidentifd. 

Chemical  (G)  Brominated  triazine 
derivative. 

Use/Production.  (G)  Used  as  a  low 
dosage  processing  and  curing  aid  in 
resin  formulations.  Prod,  range: 
ConfidentiaL 

P  91-404 

Manufacturer.  E.L  Du  Pont  De 
Nemours  ft  Co.,  Inc. 

Chemical  (C)  Heterocyclic  cyanine 
dye. 

Use/Production.  (G)  Photographic  dye 
-  contained  use.  Prod,  range: 
ConfidentiaL 

P 91-409 

Importer.  Ciba-Geigy  Corp. 

Chemical  (G)  Aromatic  azide. 

Use/Import.  (G)  Functional 
component  of  polyimide  precursor. 
Import  range:  Confidential. 

P 91-406 

Manufacturer  ConfidentiaL 
Chemical  (G)  Oxime  salt. 
Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 
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P 91-407 

Manufacturer  Atochem  North 
America,  Inc. 

Chemical  (G)  Esters  of  epoxidized 
soybean  oil. 

Use/Production.  (S)  Lubricant  for 
PVC.  Prod,  range:  ConfidentiaL 

P 91-406 

Manufacturer  Atochem  North 
America,  Inc. 

Chemical  (G)  Esters  of  epoxidized 
soybean  oil. 

Use/Production.  (S)  Lubricant  for 
PVC  Prod,  range:  ConfidentiaL 

P 91-409 

Manufacturer.  PCR.  Inc. 

Chemical  (S)  Poly(ethylene-t3- 
dimethyldisiloxane)  copolymer- 
trimethylsiloxy  endblocked. 

Use/Production.  (S)  Component  in 
masonrery  water  repellent  Prod,  range: 
33,100  kg/yr. 

P 91-410 

Manufacturer.  ConfidentiaL 

Chemical  (G)  Bis(armoatic 
dicarboxylic  add). 

Use/Production.  (S)  Pressure  to  a 
polymer  intermediate.  Prod,  range: 
Confidential. 

P 91-411 

Manufacturer.  Ciba-Geigy  Corp. 

Chemical  (S)  N.N.N.N-tetragglyddyl- 
4,4-methylene  bis(2-ethylbenzenamine. 

Use/I^-oduction.  (S)  Component  of 
compossition  or  aerospace  use.  Prod, 
range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxidty: 
LD50  >  2.000  mg/kgf  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Sldn 
irritation:  negligible  species  (Rabbit). 

P 91-413 

Manufacturer.  ConfidentiaL 
Chemical.  (C)  Polyurethane  polymer. 
Use/Production.  (G)  Coatings/ 
adhesives.  Prod,  range:  ConfidentiaL 

P 91-413 

Manufacturer.  Confidential. 
Chemical  (G)  Acrylated  alkyd. 
Use/Production.  (G)  Paint  Prod. 
range:  Confidential. 

P 01-414 

Manufacturer.  Confidential. 
Chemical  (G)  Alkylated  alkyd. 
Use/Production.  (G)  Paint  Prod, 
range:  ConfidentiaL 

P  91-419 

Manufacturer.  Confidential. 
Chemical  (G)  Alkylated  alkyd. 
Use/Production.  (G)  Paint.  Prod, 
range:  ConfidentiaL 


P 91-419 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Alkylated  aOcyd. 
Use/Production.  (G)  Paint  Prod, 
range:  ConfidentiaL 

P 01-417 

Manufacturer.  Confidential. 
Chemical  (G)  Acrylic  copoljrmer. 
Use/Production.  (G)  Paint  Prod, 
range:  Confidential. 

P 91-419 

Manufacturer  Confidential. 

Chemical.  (G)  Fluorinated 
polyurediane. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
ConfidentiaL 

Toxicity  Data.  Eye  irritation:  none 
species  (Rabbit).  Skin  irritation: 
negligible  spedes  (Rabbit). 

P 91-419 

Manufacturer.  Worthen  Industries  Inc. 

Chemical  (G)  Aipic  acid,  polymer 
with  1,6-hexanediol,  neopentylglycoL 
cydoalkanediol  alky!  amine, 
cycloalkaneamine,  4.4-methylene 
bi8(cyclohexyl  isocyanated)  and 
propanoic  add,  3-hydroxy-2(hydroxy 
methyl)2-methyl. 

Use/Production.  (G)  Adhesive 
coating.  Prod,  range:  Confidential. 

P 91-420 

Importer.  Confidential. 

Chemical  (S)  Furan.  tetrahydro- 
,polymer  with  methyl  odrane;  hydroxy 
ethylacrylate:  toluene  diisocyanate. 

Use/Import  (S)  A  radiation  cure 
coating  for  industrial  use.  Import  range: 
750-5.000  kg/yr. 

P  01-423 

Manufacturer.  The  Dow  Chemical 
VSJl 

Chemical  (G)  Polyether  polyol. 

Use/Production.  (G)  Polymeric 
building  blocks  for  industrial  coating. 
Prod,  range:  Confidential. 

P  91-434 

Importer.  Confidential. 

Chemical  (G)  Copolymer  of  methyl 
methacrylata,  ethylene  glycol 
dimethacrylate  and  styrene. 

Use/Import  (G)  Component  of  toner 
for  xeroxgraphy.  Import  range: 
ConfidentiaL 

P  91-428 

Manufacturer  Confidential. 

Chemical  (G)  Urethane  polyacrylic 
resin. 

Use/Production.  (G)  Coating 
component.  Prod,  range:  50,00-10.000  kg/ 

yr- 
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Manufacturer.  Confidential. 
Chemical.  (G)  Urathane  acrylic  latex. 
Use/Production.  (G)  Coating 
component.  Prod,  range:  50,00-iaoOO  kg/ 

Pt1-4tT 

Manufacturer.  Confidential. 
Chemical.  (G)  Urethane  acrylic  latex. 
Use/Production.  (G)  Coating 
component.  Prod,  range:  500-1,000  kg/yr. 

pti-4aa 

Manufacturer.  Confidential. 

Chemical  (G)  Ethoxylated  fatty 
amines. 

Use /Production.  [G]  Intermediate. 
Prod,  range:  Confidential. 

Pt1-4M 

Manufacturer.  Confidential. 

Chemical.  (G)  Ethoxylated  fatty 
amines,  acetates  salts. 

Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

Dated:  Pebniary  11. 1901 
Slew  Newbarg-Rina 

Acting  Director,  Information  Management 
Diviaion.  Office  of  Toxic  Subatancea. 
[FR  Doc  91-3713.  Piled  ^-14-91;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(DA-«1-117] 

National  ExchanQa  Carriof 
Aaaodatton,  Ine^  Commant  Filing 
Dataa 

Released:  February  4. 1991. 

On  December  31.  lOOa  the  National 
Exchange  Carrier  Association,  Inc. 
("NECA")  filed  proposed  revisions  to 
the  average  schedules  with  a  requested 
effective  date  of  July  1, 1991.  The 
revisions  that  NECA  proposed  are 
contained  in  the  appendix  to  this  Notice. 

Copies  of  NECA's  average  schedule 
filing  and  the  record  that  wdll  be 
developed  in  this  proceeding  may  be 
obtained  from  the  Commission's  public 
records  duplication  contractor,  The 
Downtown  Copy  Center,  suite  140, 1114 
21  St  Street.  NW.,  Washington,  DC  20037. 
(202)  452-1422.  The  record  in  this 
proceeding  is  also  available  for  public 
inspection  and  duplication  at  room  S44, 
1919  M  Street,  NW.,  Washington,  DC 
Commenting  parties  should  file  five  (5) 
copies  of  their  comments  and  reply 
comments  at  room  544, 1919  M  Street 
NW..  Washington,  DC.  20554.  and  two 


(2)  copies  with  the  Downtown  Copy 
Center.  For  consideration  in  this 
proceAling.  all  comments  and  reply 
comments  in  this  proceeding  should  be 
captioned  "In  the  Matter  of  National 
Exchange  Carrier  Association  December 
31, 1990  Proposed  Revisions  to  the 
Average  Schedule  Formula." 

Comments  on  NECA's  proposed 
revisions  to  the  average  schedules  may 
be  filed  on  or  before  March  1, 1991. 
Reply  comments  may  be  filed  on  or 
before  March  14. 1991. 

For  further  information,  contact  Kent 
R.  Nilsson,  room  544, 1919  M  Street. 
NW.,  Washington,  DC  20554.  (202)  632- 
6363. 

Federal  Communicationa  Conunisaion. 
Donoa  R.  Seaicy. 
Secretary. 

Appantfix— NECA's  Propoaad  Modiflcatioiia 
to  dM  Avarafa  Scfaadula  Pomnilaa 

NECA  proposes  that  the  following  average 
schedule  formulae  become  effective  July  1, 
1991. 

Common  Line:  Where  access  lines  per 
exchange  are  leas  than  386.5M541,  the 
settlement  per  access  line  would  be: 
111^)42471— ($-011652  X  Access  Lines  Per 
Exchange).  Where  access  lines  per  exchange 
are  greater  than  or  equal  to  386.554541,  the 
settlement  per  accesa  line  would  be 
16.550155. 

Common  Line  Rate  of  Return  Formula:  The 
common  line  factor  would  be  .693717  -f 
(3Jni402](ROR). 

Traffic  Sensitive  Central  Office:  For  less 
than  10,00  access  lines,  the  settlement  per 
minute  would  be:  [1.31393— .000031393 
(access  lines)]  $.028639  +  ($181.406011/ 
minutes  per  exchange).  For  10,000  or  more 
accesa  lines,  the  settlement  per  minute  would 
be:  1028639  4  $181.406011 /minutes  per 
exchange. 

Intertoll  Switching:  The  settlement  per 
trunk  would  be  $25.70. 

Line  Haul  Distance  Sensitive:  The 
settlement  would  be  [($1.019329)  (interstate 
circuit  miles)  -f  ($.0011290)  (traffic  sensitive 
switched  minutes)]. 

Line  Haul  Non-Distance  Sensitive:  The 
settlement  per  interstate  circuit  termination 
would  be  $38i». 

Special  Access:  The  settlement  for  special 
access  would  be  .860701  times  special  accesa 
revenue. 

Traffic  Sensitive  Rate  of  Return:  The  traffic 
sensitive  factor  would  be  equal  to  .568566  -f 
(3.834967)  (ROR). 

CABS  and  Access  Administration:  The 
CABS  and  access  administration  settlement 
would  be  $649.92  +  (1000452)  (minutes). 

Signaling  System  7:  Signaling  System  7 
compensation  would  be:  $360  per  month  for 
each  central  office  with  signal  point 
equipment  in  service:  $1415  for  each  central 


office  with  signal  switching  point  in  service; 
$1776  for  each  central  office  with  both  signal 
point  and  service  switching  point  in  service: 
$780  for  each  pair  of  an  "A"  link. 

[FR  Doc  01-3659  Filed  2-14-01;  8:45  am] 
BHJJNO  COM  S71S-ai-« 

Applicationa  for  Conaolidatad  Haaring 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant  City  and 
Stale 

FllaNa 

Docket 
Na 

A.  Kenneojf 

H.iiiailiiaatl.ii', 

DfOaocaswiB. 
Inc.  Bumtaun, 
PA. 

B.  Paulina  &  HaM. 
Bumhaffl,PA. 

BPH-«0flf>03ME 
BPtV800503MQ 

91-14 

2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Comparative— A.  B 

2.  Ultimate— A.  B 

3.  If  there  is  any  non-standardized 
is8ue(s]  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(8)  to 
which  it  applies  are  set  forth  in  an 
appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceedhig  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW..  Washington,  DC  The 
complete  text  may  also  be  purchased 
bom  the  Commission's  duplicating 
contractor,  International  "Transcription 
Services,  Inc.,  2100  M  Street  NW., 
Washington,  DC  20037  (telephonn  (2b2>- 
857-3800). 

W.  fan  Gay. 

Assistant  Chief  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc  91-3661  Filed  2-14-01;  8:45  am] 
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FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

[FEMA-893-OR] 

Kantucfcy;  Amandmanl  to  Notlea  Of  a 
Maior  DIaaalar  Oadaration 

iMICNCv:  Federal  Emergency 
Management  Agency. 
ACnON:  Notice. 

auMMARV:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky  (FEMA- 
893-DR),  dated  January  29. 1991.  and 
related  determinations. 
OATCO:  February  6, 1991. 
TOR  RmTHfN  MPOmiATION  CONTACT: 
Neva  IC  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472  (202)  646-3614. 
NOTtCC:  The  notice  of  a  major  disaster 
for  the  Commonwealth  of  iCentucky. 
dated  January  29. 1991,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declaration  of 
January  29, 1991: 

The  counties  of  Carroll  Jackson, 
Ijvingston.  Rockcastle,  Trimble,  and  Wolfe 
for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Grant  C.  PMefson, 

Associate  Director.  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
|FR  Doc.  91-3714  Filed  2-14-91;  8:45  am] 

MLLNM  COOK  SriS-eS-M 


Fadaral  Ragbter  /  Vol.  56.  No.  32  /  Friday.  February  15.  1991  /  Noflces 


FEDERAL  MARITIME  COMMISSION 

Cantral  AflMrIca  Diacuaaion 
Agraamant;  Agraamant(a)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  S  of  the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commissioa.  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Regblar  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  |  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 


Commission  regarding  a  pending 
agreement 

Agreement  No-'  203-011075-015. 
r/f/at,- Central  Aaoerica  Discussion 

Agreement 
Parties: 
United  SUtes/Central  America  Lin«' 

Association 
Nexos  Line 
Nordana  Line,  Inc. 
Concorde  Shipping,  Inc. 
Tropical  Shipping  and  Construction  Co. 

Ltd. 
Central  America  Shippers.  Inc. 
Great  White  Fleet  Ltd. 
Naviera  Consolidada  S.A. 
Empresa  Naviera  Santa 
Thompson  Shipping  Co..  Ltd. 
Norwegian  American  Enterprises,  Inc. 
Synopsis:  The  proposed  amendment  would 

add  King  Ocean  Central  America.  S.A.  as 

a  party  to  the  Agreement  The  parties 

have  requested  a  shortened  review 

period. 

Dated:  February  11. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
fosaph  C  PoUdog, 
Secretary. 

(FR  Doc.  91-3864  Filed  2-14-01;  8:45  amj 
BHUNQ  CODE  t730-ei-M 


Galveaton  Wharvea/Union  Equity  Co- 
operativa  Exchange  Terminai 
Agreement,  et  aL;  Agfeement(a)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreemenf(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
48  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  no.:  224-011089-001. 

Title:  Galveston  Wharves/Union 
Equity  Co-operative  Exchange  Terminal 
Agreement 

Parties: 

The  Board  of  Thistees  of  the 
Galveston  Wharves  (Port) 

Union  Equity  Co-operative  Exchange 
(Union  Equity) 

Synopsie:  The  Agreement  amends  the 
basic  agreement  to  increase  the 
percentage  of  dock  fees  that  Union 
Equity  pays  the  Port  from  25%  to  50%. 


Agreement  no~  2SA-20Oi73. 

Title:  Jacksonville  Port  Authority/ 
Westway  Trading  Corporation  Tenninal 
Agreement 

Parties: 

Jacksonville  Port  Authority  (JPA) 
Westway  Trading  Corporation 
(Westway) 

Synopsis:  The  Agreement  provides 
Westway  with  the  lease  and  use  of 
certain  facilities  at  JPA's  Talleyrand 
Docks  and  Terminal,  in  Jacksonville, 
Florida  for  the  handling  and  storage  of 
bulk  liquid  products.  Westway  shall  pay 
JPA  monthly  rental  as  provided  in  this 
Agreement. 

Agreement  no.:  224-010968-009. 
Title:  Maryland  Port  Administration/ 
Hapag-Uoyd  AG/ Atlantic  Division 
Terminal  Agreement. 
Parties: 

Maryland  Port  Administration 
Hapag-Uoyd  AC/Atlantic  Division 
Synopsis:  The  Agreement  provides 
that  the  basic  agreement  will  be  on  a 
month-to-month  basis  for  60  days 
beginning  February  9, 1991,  pending  the 
final  negotiation  of  a  long-term  lease. 

Agreement  no.:  224-200006-001. 
Title:  The  City  of  Oakland/ Sena  tor 
Linie  GmbH  Co.  and  Deutsche 
Seereederei  Rostock  GmbH  (DSR)  and 
Cho  Yang  Shipping  Company  Terminal 
Agreement 
Parties: 

The  City  of  Oakland  (City) 
Senator  Linie  GmbH  Co.  (Senator 

Lines) 
Deutsche  Seereederei  Rostock  GmbH 

PSR) 
Cho  Yang  Shipping  Company  (Cho 
Yang) 

Synopsis:  The  Agreement  amends  the 
parties'  basic  agreement  to:  (1)  Add  DSR 
as  a  joint  service  party  with  Senator 
Lines,  known  as  DSR/Senator  Lines, 
and  Cho  Yang  as  user  parties;  and  (2) 
relocate  the  assigned  premises  covered 
by  the  Agreement  to  the  Sea-Land 
Terminal.  Berths  20,  21  and  22.  Outer 
Harbor  Terminal  Area. 

Dated:  February  12, 1991. 

By  order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretary. 

[FR  Doc  91-3710  Filed  2-14-01: 8:45  am] 
MLLNM  ooof  cne-ti-M 


Hawaiian  Marine 
Agreement; 


lalanda  Terminal 
t(a)Flied 


The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 


rwA&u^  R^gbter  /  Vol.  56.  No.  32  /  Friday.  February  18.  1991  /  Notices 


CommiMion  punaant  to  Mction  15  of 
the  Shipping  Act,  1010,  and  section  5  of 
the  Shippina  Act  of  1984. 

Interatted  partiet  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10220.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary  Federal 
Maritime  Commission.  Washington,  DC 
20673,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
I  560.002  and/or  |  572.603  of  title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  shodd  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Any  person  filing  a  comment  or 
protest  with  the  Conmiission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  Noj  224-200455-001. 

Title:  Port  of  Oakland/Puget  Sound 
Tug  and  Baige  Co.  dba  Hawaiian 
Marine  Lines  Terminal  Agreement 

Parties: 

Port  of  Oakland 
■     Puget  Sound  Tug  and  Barge  Co.  dba 
Hawaiian  Marine  Lines  (HML) 

niing  Party:  Mr.  John  E.  Nolan. 
Assistant  Port  Attorney,  Port  of 
Oakland.  530  Water  Street.  Oakland.  CA 
94607. 

Synopsis:  The  Agreement  amends  the 
parties'  basic  agreement  to  apply  its 
provisions  to  the  occasional  use  by  HML 
of  other  Port  owned  terminals  for  project 
type  cargo. 

Dated  February  12. 1991. 

By  Order  of  Hm  Federal  Maritiine 
Commiuioa 
loaaph  C  PoOdog, 
Secretary. 
(FR  Doc  91-3709  Filed  2-14-81: 8.-45  am] 


FEDERAL  RESERVE  SYSTEM 

First  BwtkCorp.;  NoIIm  of  AppNcstton 
to  Engago  do  novo  In  Pormlsalblo 

M ■  Bill  ■  ■■  li !■■  «    a  nil,  ilil  ■  ■ 

nonowiMiiy  ACuvnws 

The  company  listed  in  this  notice  has 
filed  an  application  under  i  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1)]  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  |  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a])  to  commence  or  to 
engage  (/e  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 


activity  that  is  listed  in  i  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  In  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  8, 1991. 

A.  Federal  Reserve  Bank  of  St  Louia 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St  Louis,  Missouri  63168: 

1.  First  Bank  Corp.,  Fort  Smith. 
Aikansas;  to  engage  de  novo  through  its 
subsidiary.  Realty  Appraisals,  Inc.  Fort 
Smith.  Arkansas,  in  real  estate 
appraising  pursuant  to  t  225.25(b)(13)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  Arkansas 
and  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  11. 1991. 
lannller  J.  Johnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc  91-3864  Filed  2-14-01;  8:45  am] 
loooastieei^ 


Ctioiloo  KoHon  CttwiQO  In  Bonk 
vomroi  NOuco 

AequMtlon  of  StMTOS  of  Banks  or 


The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.stS.C  1817(j))  and  | 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  baitk  or  bank 
holding  company.  The  factors  that  are 


considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C 
1817U)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  Uie  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  March  8, 1991. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President]  100  North  eth  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  Charles  Keiter,  Danville, 
Pennsylvania;  to  acquire  up  to  15.7 
percent  of  the  voting  shares  with 
warrants  of  Montour  Bank,  Danville, 
Pennsylvania. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  11, 1991. 
leonifar  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-3685  Filed  2-14-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Oedwl  Na  88N-0141:  DESI  1270t] 

Dkitonssn  Tal)lsts;  Withdrawal  of 
Approval  of  Now  Drug  Application; 
Amondmont 

AQINCV:  Food  and  Drug  Administration. 

HHS. 

ACTIOM;  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  a 
previous  notice  withckawing  approval  of 
the  new  drug  application  (NDA)  12-708 
for  Diutensen  Tablets,  held  by  Wallace 
Laboratories,  Division  of  Carter- 
Wallace..  Half  Acre  Rd..  Cranberry,  NJ 
08512.  Only  that  portion  of  the 
application  providing  for  Diutensen 
Tablets  is  withdrawn.  Those  parts  of  the 
application  that  provide  for  Diutensen-R 
Tablets,  containing  methydothiacide 
and  reserpine.  remain  approved. 
imcnvi  OATK  February  14. 1991. 
ron  njirrHiN  intormation  contact; 
Margaret  F.  Sharkey,  Center  for  Drug 
Evaluation  and  Research  (HFD-368), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20657. 301- 
295-8041. 

stJPPUMOiTAiiv  intohmation:  in  a 
notice  published  in  the  Federal  Registar 
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of  August  9, 1989  (54  FR  32606).  FDA 
withdrew  approval  of  DNA 12-708  for 
Diutensen  Tablets,  a  combination  of 
cryptenamine  tannates  and 
methyclothiazide,  because  the  drug 
lacks  substantial  evidence  of 
effectiveness.  However,  Diutensen-R 
Tablets,  containing  methyclothiazide 
and  reserpine,  is  also  covered  by  NDA 
12-708.  Approval  of  those  parts  of  NDA 
12-708  that  provide  for  Diutensen-R 
Tablets  should  not  have  been 
withdrawn.  Diutensen-R  Tablets  are 
effective  for  hypertension.  This 
conclusion  was  announced  in  a  notice 
published  in  the  Federal  Register  of  June 
5. 1974  (39  FR  19973). 

Because  approval  of  Diutensen-R 
Tablets  is  covered  by  NDA  12-708.  the 
Director  of  the  Center  for  Drug 
Evaluation  and  Research  hereby 
amends  the  August  9, 1989,  notice  of 
withdrawal  to  clarify  that  approval  of 
those  parts  of  NDA  12-708  that  pertain 
to  Diutensen  Tablets  are  withdrawn; 
those  parts  of  NDA  12-708  that  pertain 
to  Diutensen-R  Tablets,  containing 
methyclothiazide  and  reserpine,  remain 
approved. 

This  notice  is  issued  under  the  Federal 
'  Food,  Drug,  and  Cosmetic  Act  (section 
505(e)  (21  U.S.C.  355(e))  and  under 
authority  delegated  to  the  Director  of  the 
Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.82). 

Dated:  January  25. 1991. 

CariCPeck. 

Director,  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  91-3741  Filed  2-14-91:  8:45  am] 
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Advisory  Committeos;  Meetings 

AQENCV:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

meetinos:  The  following  advisory 
committee  meetings  are  announced: 

Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee 

Dpte,  time,  and  place.  March  7, 1991, 
8:30  a.m.,  and  March  8, 1991,  8  a.m., 
Conference  Rms.  D  and  E,  Parklawn 
B>dg..  5600  Fishers  Lane.  Rockville,  MD. 


Type  of  meeting  and  contact  person. 
Open  public  hearing,  March  7, 1991, 8:30 
a.m.  to  9:30  a.m..  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion,  9:30  a.m.  to 
5  p.m.;  open  committee  discussion. 
March  8. 1991. 8  a.m.  to  5  p.m.;  John  J. 
Gueriguian.  Center  for  Drug  Evaluation 
and  Research  (HFD-510],  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3490. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  endocrine  and  metaboUc 
disorders. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data. 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  shodd  notify  the 
contact  person  before  February  28, 1991, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
March  7, 1991,  the  committee  will 
discuss:  (1)  The  cardiovascular  safety 
and  efficacy  of  Fibrate  drugs,  with 
particular  focus  on  the  Hndings  of  the 
Helsinki  Heart  Secondary  Prevention 
Study;  and  (2)  the  question  as  to 
whether  cardiovasadar  endpoint  trials 
ought  to  be  a  requirement  for  the 
eventual  approval  of  all  or  certain 
classes  of  lipid-regulating  drugs.  On 
March  8. 1991,  the  committee  will 
discuss:  (1)  New  drug  application  (NDA) 
19768,  submitted  by  Merck  &  Co.,  Inc., 
for  Simvastatin  (Zocor*),  and  (2)  NTDA 
20082,  submitted  by  Norwich  Eaton,  for 
Etidronate  disodium/calcium  carbonate 
(Actonel*). 

Cardiovascular  and  Renal  Drugs 
Advisoiy  Committee 

Date,  time,  and  place.  March  14  and 
15, 1991, 9  a.m..  Jack  Masur  Auditorium, 
Clinical  Center  Bldg.  10,  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Bethesda,  MD.  Parking  in  the  Clinical 
Center  visitor  area  is  reserved  for 
Clinical  Center  patients  and  their 
visitors.  If  you  must  drive,  please  use  an 
oudying  lot  such  as  Lot  41B.  Free  shuttle 
bus  service  is  provided  from  Lot  41B  to 
the  Clinical  Center  every  8  minutes 
during  rush  hour  and  every  15  minutes 
at  other  times. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  March  14, 1991, 9 
a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 


open  committee  discussion,  10  a.m.  to  5 
p.m.;  open  committee  discussion.  March 
15, 1991, 9  a.m.  to  5  p.m.:  Joan  C 
Standaert,  Center  for  Drug  Evaluation 
and  Research  (HFD-110).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-4730  or 
419-259-6211. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  e^ectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  cardiovascular  and 
renal  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee,  should  communicate  with 
the  contact  person. 

Open  committee  discussion.  On 
March  14, 1991,  the  committee  will 
discuss  Cardizem  Q.  D.  (diltiazem),  for 
use  in  hypertension,  new  drug 
application  (NDA)  20-062,  Marion 
Laboratories,  and  Left  Ventricular 
Hypertrophy:  Labeling  implications.  On 
March  15, 1991,  the  committee  will 
discuss  labeling  revision  for  Enkaid 
(encainide),  NDA  18-981,  Bristol 
Meyers-Squibb. 

Dental  Products  Panel  of  the  Medical 
Devices  Advisory  Committee 

Date,  time,  and  place.  March  15, 1991, 
8:30  a.m..  Conference  Rm.  D,  Parklawn 
Bldg.,  5600  Fishers  Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  10  a.m.. 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  10 
a.m.  to  4  p.m.,  Gregory  Singleton.  Center 
for  Devices  and  Radiological  Health 
(HFZ-470},  Food  and  Drug 
Administration.  1390  Piccard  Dr., 
Rockville,  MD  20850,  301-427-1180. 

General  function  of  the  committee. 
The  conmiittee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  mariceted  and 
investigational  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  28. 1991. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments.  >w 
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Open  ooaunittat  di$cu$»ion.  The 
ooouDittM  will  MteM  the  claMificadon 
of  dental  ■melgem  filling  material 

Board  ef  Tea  Ixperti 

Data,  time,  and  place.  March  21  and 
22, 1991. 10  ajn^  rm.  TOO,  850  Third  Ave^ 
Brooklyn.  NY. 

Type  of  meeting  and  contact  peraon. 
Open  public  hearing.  Mardi  21, 1991. 10 
a  jn.  to  11  ajn^  onleM  pabUc 
participation  does  not  last  that  long: 
open  committee  discossion,  11  a  jn.  to 
4:30  p  jn.;  open  committee  discussion. 
March  22, 1901, 10  a  jn.  to  4:30  p.m^' 
Robert  H.  Dick.  New  York  Regional 
Laboratory.  Food  and  Drug 
Administration.  850  Third  Ave.. 
Brooklyn.  NY  11232. 212-066-573a 

General  function  of  the  committee. 
The  committee  advises  on  the 
establishment  of  uniform  standards  of 
purity,  quality,  and  fitness  for 
consumption  of  all  teas  imported  into 
the  United  States  under  21  U.S.C  42. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee. 

Open  committee  discussion.  The 
committee  will  discuss  and  select  tea 
standards. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meethig  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  mey  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205.  representatives 


of  the  electronic  media  may  be 
permitted,  subfect  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  ^e 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  %vriting.  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFI-d5),  Food  and 
Drug  Administration.  Rm.  12A-ie,  5600 
Fishers  Lane,  Rockville,  MD  20657, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20657,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a  jn.  and  4  p.m..  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  Febraary  11, 1991. 
Gary  Dykttia, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[PR  Doc  91-M81  Filed  ^-14-el;  8:45  am] 
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StatofiMfit  of  OfQaninllont  FUrtclIona» 
and  Datogatiofw  of  Auttwrtty 

Part  H,  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  February  25, 1970. 
as  amended  most  recently  in  pertinent 
parts  at  53  FR  6978  March  18, 1988  and 
54  FR  9252  March  a  1969)  is  amended  to 
reflect  the  transfer  of  the  biostatistical 
and  epidemiological  review  of  biological 
products  from  the  Office  of 
Epidemiology  and  Biostatistics,  Center 
for  Drug  Evaluation  and  Research 
(CDER)  to  the  Office  of  Biological 
Product  Review,  Center  for  Biologies 
Evaluation  and  Research  (CBER),  Food 
and  Drug  Administration.  This 
reorganization  will  ensure  that  this 
major  biological  activity  is  under  the 
control  of  biologies  management 

Section  HF-B,  Organization  and 
Functions  is  amended  as  follows: 

1.  Delete  subparagraph  (n-6)  and 
insert  the  new  subparagraph  (n-6)  for 
the  Center  for  Drug  Evaluation  and 
Research  reading  as  follows: 

fn-e)  Office  of  Epidemiology  and 
Biostatistics  (HFNJ).  Conducts  programs 
for  the  Center  to  collect  and  evaluate 
information  on  drug  product  safety, 
usage,  product  quality,  and 
effectiveness. 

[Nsseminates  drug  product 
information  to  other  components  of  the 
Center  and  the  Agency. 

Collaborates  with  users  of  drug    ; 
product  information  to  insure  that 
information  collected  and  evaluated  is 
sufficient,  relevant  and  useful. 

Provides  statistical  services  to  Center 
scientific  and  regulatory  programs. 

Conducts  research  on,  develops,  and 
evaluates  statistical  methodologies. 

Conducts  research  and  develops 
information  using  epidemiological  and 
other  strategies. 

Develops  liaison  with  sources  of 
medical  and  scientific  information 
related  to  drug  products. 

2.  Delete  subparagraph  (p-3)  and 
insert  the  new  subparagraph  (p-3)  for 
the  Center  for  Biologies  Evaluation  and 
Research  reading  as  follows: 

(p-3)  Office  of  Biological  Product 
Review  (HFBD).  Reviews,  evaluates, 
and  takes  appropriate  action  on 
establishment  and  product  licenses  and 
other  marketing  applications  submitted 
by  manufacturers,  tests  products 
submitted  for  release  in  coordination 
with  other  Center  components,  as 
appropriate,  and  establishes  written  and 
physical  standards  for  biological 
products  regulated  by  the  Office. 
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Develops  policy  and  procedures  on 
and  reviews,  evaluates,  and  takes 
appropriate  action  on  biological  product 
investigations  and  biologicsi  product 
licenses. 

Administers  applicable  provisions  of 
the  FDftC  Act  as  they  pertain  to 
investigational  products  and  to  certain 
devices  and  drugs  that  are  related  to 
biological  products. 

Evaluates  and  takes  appropriate 
action,  in  coordination  with  other 
Agency  components,  on  the  results  of 
continuing  surveillance  and  medical 
evaluation  of  the  labeling,  advertising, 
clinical  experience,  and  reports 
submitted  by  manufacturers  and 
sponsors  of  products  regulated  by  the 
Center. 

Reviews,  evahiates,  and  takes 
appropriate  action  on  recommendations 
concerning  ivithdrawal  of  approval  of 
license  applications  for  products 
regulated  by  the  Center. 

Conducts  programs  to  collect  and 
evaluate  epidemiological  and 
nonepidemiological  information  on 
biological  product  usa^  adverse 
reactions,  poisonings,  safety,  quality, 
and  effectiveness. 

Provides  statistical  services  to  Center 
scientific  and  regulatory  programs:  and 
conducts  researdi  on.  develops,  and 
evaluates  statistical  methodologies. 

Dated:  January  31, 1901. 
DavidA.ICaa8ler, 
Commissioner  of  Pood  and  Drugs. 
[FR  Doc  91-3646  Filed  »-14-»l:  ft45  am) 
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Family  Support  Admbiistratfon 

Forma  SubmKtod  to  ttw  Offica  of 
Managamant  ami  Budgat  for 
Claaranca 

The  Family  Support  Administration 
(FSA)  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compliance  with  the  Paperworic 
Reduction  Act  (44  U.S.C.  chapter  35). 
Following  is  the  package  submitted  to 
OMB  since  the  last  publication  on 
January  11, 1991. 

(For  a  copy  of  a  package,  call  the  FSA,  Report 
Clearance  Omcer  202-401-6604) 

Quality  Contfol  Negative  Case  Action 
Worksheet/Review  Schedule— FSA- 
6401 

The  Information  obtained  from  this 
form  is  needed  to  promote  the  proper 
State  Administration  of  AFDC  and  adult 
programs  by  helping  to  assess 
performance  in  the  denial  or  termination 
of  benefits.  Respondents:  State  or  local 


governments;  Number  of  Respondents: 
20,057;  Frequency  of  Response: 
Annually;  Average  Burden  per 
Response:  1.00284;  Estimated  Amtaal 
Burden:  20,114  hours. 

OMB  Desk  Clearance  Officer  Laura 
Oliven. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directiy  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3201,  725 17tii 
Stieet  NW.,  Washington.  DC  20503. 

Dated:  February  5, 1991. 
Sylvia  E.  Vela. 

Deputy  Associate  Administrator,  Office  of 
Management  &  Information  Systems. 
[FR  Doc  91-3594  Filed  2-14-01;  8:45  am] 
BIUJNO  coos  41S0-01-H 


Forma  Subffitttad  to  ttia  Offica  of 
Managamant  and  Budgat  for 
Claaranca 

The  Family  Support  Administration 
(FSA)  will  publish  on  Fridays 
information  collection  padcages 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C  chapter  35). 
Following  is  the  package  submitted  to 
OMB  since  the  last  publication. 

(For  a  copy  of  a  package,  call  the  FSA.  Report 
Clearance  OfRcer  202-401-5604) 

Worksheet  for  Integrated  AFDC.  Aduh, 
Food  Stamps  and  Medicaid  Quality 
ContrdReviewt-f3A-4340— 007B-M72 

The  integrated  worksheet  serves  to 
document  the  findings  of  state  quality 
control  reviewers  who  review  the 
correctness  of  a  sample  of  eligibility 
decisions  made  by  the  states  for  the 
AFDC,  Food  Stamp  and  Medicaid 
programs.  The  findings  are  used  to 
identify  areas  where  corrective  action  is 
needed.  Respondents:  State  or  local 
governments;  Number  of  Respondents: 
63,000;  Frequency  of  Response:  1; 
Average  Burden  per  Response:  11.0236 
hours;  Estimated  Annual  Burden: 
694,487  hours. 

OMB  Desk  Clearance  Officer  Laura 
Oliven. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officers  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3201,  725 17th 
Street  NW..  Washington,  DC  20503. 


Dated:  February  S,  1991. 
Sylvia  B.  Vela. 

Deputy  Assodate  Administrator,  Office  of 
Managements' Information  Systems. 
[FR  Doc  91-3595  FUed  2-14-91;  8:46  am) 


National  Inatttutaa  Of  Haaltli 

National  Cancar  Inatttuta;  Haating 
(Dfviaion  of  Canoar  Troatmant  Board 
of  Scientific  Counaatora) 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  DCT, 
National  Cancer  Institute.  National 
Institutes  of  Health.  Febmary  19-20. 
1991,  Building  3lC  Conference  Room  10. 
9000  Rockville  Pike.  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
pubUc  on  February  19  from  8:30  a.m.  to 
approximately  5:30  p.m..  and  again  on 
February  20  from  8:30  ajn.  nntU 
adjournment  to  review  program  plans, 
concepts  of  contract  recompetitions  and 
budget  for  the  DCT  program.  In  addition, 
there  will  be  scientific  reviews  by 
several  programs  in  the  Division. 
Attendance  by  die  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provision  set 
forth  in  section  552b(c)(6).  tiUe  5,  U.S.C 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
on  February  19  from  5:30  p jn.  to 
approximately  6:30  p  jn^  for  the  review, 
discussion  and  evaluation  of  individual 
programs  and  projects  conducted  by  the 
National  Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  cleariy 
unwarranted  invasion  of  personal 
privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due  to 
the  diffictilty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

Ms.  Carole  Frank.  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  10A06. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301-486-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members  upon 
request 

Dr.  Bruce  A.  Chabner,  Director, 
Division  of  Cancer  Treatment,  National 
Cancer  Institute.  Building  31,  Room 
3A52,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892  (301-496- 
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4291)  will  furnith  substantive  program 
infonnatioo. 

Datad  Ftfanurjr  i.  1891. 

ComaUttM  Managemmt  Officer.  NM 
(FR  Doc  91-3785  FUed  2-14>ei:  8:48  un] 


PuMc  HmWi  SacvlM 

Oftlce  only  Awlstanj  9»en/tmri  for 
HmWi;  StslMiMnI  of  OfBMifcntlon, 
FM^ons  and  OatogaHofw  of 
Aifthoflty 

Part  a  Public  Health  Service  (PHS), 
Chapter  HA  (Office  of  the  Assistant 
Secretary  for  Health)  of  the  Statement  of 
Organization.  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (42  FR 
61318,  December  2. 1977,  as  amended 
most  recently  at  55  FR  29272.  July  18. 
1990).  is  amended  to  reflect 
establishment  of  a  new  Division  of 
OHSA  Informatioo  Technology  and 
Management  (HAU27)  within  the  Office 
of  Management.  Office  of  Organization 
and  Management  Systems.  T^e  new 
Division  will  provide  a  focus  for  OASH 
to  meet  PHS  Information  Resources 
Management  responsibilities. 

Office  of  the  Assistant  Secretary  for 
Haakfa 

Under  part  H.  chapter  HA.  Office  of 
the  Assistant  Secretary  for  Health. 
Section  HA-20,  Functions,  under  Office 
of  Management  (HAU),  Office  of 
Organization  and  Mcuiagement  Systems 
(HAU2)rfollowing  the  statement  for  the 
Division  of  Management  Planning  and 
Analysis  (HAU28),  add  the  following 
title  and  statement 

Diviflk»  of  OASH  Infonnatioo 
Technology  and  Management  (HAU27) 

(1)  Formulates,  recommends  for 
approval  and  implements  Information 
Resources  Management  (IRM)  policy  for 
OASH;  (2)  develops  OASH  IRM 
strategic  and  tactical  plans;  (3)  develops 
the  OASH  component  of  the  PHS 
Information  Technology  Systems 
Budget;  (4)  develops  an  OASH 
purchasing  timetable  for  ADP/TC 
equipment:  (5)  reviews  all  OASH 
purchase  requests  for  ADP/TC 
equipment,  software,  ADP  support 
services  and  maintenance  and  prepares 
OASH  delegations  of  procurement 
authority;  (6)  manages  the  OASH 
Systems  Security  Program;  (7)  manages 
the  end-user  computer  support  activities 
for  OASH  employees;  (8)  projects  and 
coordinates  OASH  ADP/IRM  training 
requirements:  (9)  manages  the  OASH 
Local  Area  Networks;  (10)  coordinates 


OASH  activities  writh  the  Parklawn 
Computer  Center/FDA  and  the  Division 
of  Computer  Researdi  and  Technology/ 
NIH:  (11)  provides  IRM  technical 
assistance,  network  planning  and  needs 
assessment  to  OASH  offices  and 
expedites  the  planning  and  proctirement 
processes  for  priority  OASH  activities; 
(12)  maintains  an  inventory  of  OASH 
information  technology  equipment  and 
systems  and  provides  a  central  interface 
with  OASH  Property  Management 
Officials;  (13)  coordinates  the 
integration  of  program  and  management 
data  to  support  OASH  information 
management  systems;  and  (14)  provides 
assistance  to  OASH  in  the  development 
and  implementation  of  information 
systems. 

Dated  February  5, 1991. 
Wilfocd ).  Fofbuah. 
Director.  Office  of  ManagemenL 
[FR  Doc  91-3738  Filed  2-14-81: 8:45  am] 
saxNO  COOl  41«»-t7-« 


National  bwtttutoo  Of  HMMh; 
Statamont  of  Organizafkm,  Functions 
and  Dalagatlona  of  Authority 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (40  FR 
22859,  May  27, 1975,  as  amended  most 
recently  at  55  FR  248,  December  26, 
1990)  is  amended  to  reflect  the  following 
change  in  the  National  Institute  of  Child 
Health  and  Human  Development  (HNT): 
(1)  Establish  the  National  Center  for 
Medical  Rehabilitation  Research 
(NCMRR)  (HNT8).  The  estabUshment  of 
the  NCMRR  was  mandated  by  the 
National  Institutes  of  Health 
Amendments  of  1990. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows:  (1) 
Under  the  heading  National  Institute  of 
Child  Health  and  Human  Development 
(HNT).  Division  of  Prevention  Research 
(HNT7J,  add  the  following: 

National  Center  for  Medical 
Rehabilitation  Research  (HNT8).  (1) 
Conducts,  fosters,  and  supports  research 
and  research  training,  including 
research  on  the  development  of  orthotic 
and  prosthetic  devices,  the 
dissemination  of  health  information,  and 
other  programs  with  respect  to  the 
rehabilitation  of  individuals  with 
physical  disabilities  resulting  from 
diseases  or  disorders  of  the 
neurological,  musculoskeletal, 
cardiovascular,  pulmonary,  or  any  other 
physiological  system;  (2)  establishes 
program  priorities  and  allocates 
program  resources  in  support  of  multi* 


disciplinary  medical  rehabilitation 
research  including  clinical  trials;  (3) 
plaiu  and  directs  extramural  (grant  and 
contract)  programs  and  cooperative 
agreements  in  support  of  medical 
rehabilitation  related  research;  and  (4) 
coordinates  the  activities  of  the  Center 
with  other  hisUtutes  and  components  of 
the  Federal  Government  and  with 
similar  activities  of  other  public  and 
private  entities. 

Dated  February  7, 1991. 
Vniliam  F.  Raub. 
Acting  Director.  NIH. 
[FR  Doc.  91-3676  Filed  2-14-91;  8:45  am] 
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Social  Sacurity  Administration 

Agsncy  Forma  SulMnittad  to  tfia  Offica 
of  Managamant  and  Budgat  for 
Claaranca 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-611.  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  February  1. 1991. 

(Call  Reports  Clearance  Office  on  (301) 
965-4149  for  copies  of  package) 

1.  State  Agency  Budget  List  of  Part- 
Time  and  Temporary  Positions  for  SSA 
Disability  Programs— 0960-040^— The 
information  on  form  SSA-4Sie  is  used 
by  the  Social  Security  Administration 
(SSA)  to  budget  funds  for  the  operation 
of  State  Disability  Determination 
Services  (DDS).  The  affect  public 
conissts  of  State  DDS's  which  are  under 
contract  to  SSA. 

Number  of  Respondents:  54. 

Frequency  of  Response:  1. 

A  verage  Burden  Per  Response:  6U 

minutes. 
Estimated  Annual  Burden:  54  hours. 

2.  State  Agency  Budget  List  of  Full-    ■ 
Time  Positions  for  SSA  Disability 
Programs— 0960-0404— The  information 
on  form  SSA-4515  is  used  by  the  Social 
Security  Administration  (SSA)  to  help 
determine  the  funds  each  State 
Disability  Determination  Services  (DDS) 
agency  will  need  during  the  coming 
year.  The  respodnents  are  state  DDS's 
which  make  disability  determinations   - 
for  SSA. 

Number  of  Respondents:  54. 
Frequency  of  Response:  1. 
A  verage  Burden  Per  Response:  60 
minutes. 
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Estimated  Annual  Burden:  54  hours. 

3.  Claim  for  Amounts  Due  in  the  Case 
of  a  Deceased  Beneficiary— 0960-0101 — 
The  information  on  form  SSA-1724  is 
used  by  the  Social  Security 
Administration  to  detennine  who  should 
be  paid  any  funds  which  are  due  a 
deceased  beneficiary.  Respondents  are 
persons  claiming  those  funds. 
Number  of  Respondents:  300.000. 
Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 

minutes. 
Estimated  Armual  Burden:  50,000  hours. 

4.  Request  For  Withdrawal  of  An 
Application— 0960-0015— The 
information  collected  on  the  form  SSA- 
521  is  used  by  the  Social  Security 
Administration  to  effectuate  and  record 
a  claimant's  withdrawal  of  an 
application  for  benefits.  The  affected 
public  is  comprised  of  individuals 
desirous  of  withdrawing  a  claim. 
Number  of  Respondents:  50,000. 
Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 

minutes. 
Estimated  Annual  Burden:  4,166  hours. 

5.  Statement  For  Determining 
Continuing  Eligibility  For  Supplemental 
Security  Income  Payment— 0960-0416— 
The  information  collected  on  form  SSA- 
8203  is  used  by  the  Social  Security 
Administration  to  determine  if  certain 
recipients  of  Supplemental  Security 
Income  (SSI)  payments  are  still  eligible 
to  receive  those  payments  and,  if  so,  are 
they  receiving  the  correct  amount?  The 
affected  public  consists  of  those 
recipients  who  are  required  to  furnish 
this  information,  either  because  of  a 
scheduled  redeterminatiion,  or  because 
an  event  occurred  which  may  affect 
their  receipt  of  SSL 

Nam  er  of  Respondents:  55i,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  12 

minutes. 
Estimated  Annual  Burden:  110,800 

hours. 

6.  Supplement  to  Claim  of  Person 
Living  Outside  the  United  States— 0960- 
0051— The  information  on  form  SSA-21 
is  used  by  the  Social  Security 
Administration  to  determine  the 
continuing  entitlement  to  benefits,  the 
amounts  of  those  benefits  and  the  effect 
of  withholding  tax  on  benefits  received 
by  persons  living  outside  the  United 
States  The  respondents  are  beneficiaries 
who  are  living  or  have  lived  outside  the 
United  States. 

Number  of  Respondents:  35,000. 

Frequency  of  Response:  1. 

A  verage  Burden  Per  Response:  5 

minutes. 
Estimated  Aimual  Burden:  2.917  hours. 


7.  Applicanon  For  Disability 
Insurance  Benefits— 0960-0060— The 
information  collected  on  the  form  SSA- 
16  is  used  by  the  Social  Security 
Administration  to  detemrine  a 
claimant's  entitlement  to  disability 
isurance  benefits.  The  affected  public  is 
comprised  of  individuals  who  are  filing 
a  claim  for  disability  insurance  benefits. 
Number  of  Respondents:  1,000,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  9 

minutes. 
Estimated  Annual  Burden:  150,000 

hours. 
OMB  Desk  Officer  Laura  Oliven. 

Social  Security  Administration 

Written  comments  and 
recommendatioins  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  Room  3208,  Washington. 
DC  20503. 

Dated:  Februry  11, 1991. 
Ron  Cooipston, 

Social  Security  Administration,  Reports 
Clearance  Officer. 

[FR  Doc.  91-3668  Filed  2-14-91;  fk4S  am] 
BIUJNQ  COK  4190-1 1-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offica  of  tha  Assistant  Sacratary  for 
Administration 

[Docket  Na  D-91-942;  FR-2921-O-011 

Amandmant  of  Radalagation  of 
Procuremant  Authority  to  tlia  Flald 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
ACTION:  Amendment  of  redelegation  of 
procurement  authority  to  the  Field. 

SIMMHARy:  The  redelegation  of  authority, 
published  in  the  Federal  Register  on 
January  19, 1976  at  41  FR  2666  (Docket 
No.  76-399),  which  was  amended  on 
March  15, 1976  (41  FR  11067),  October 
28, 1976  (41  FR  47279).  October  16, 1979 
(44  FR  59671).  November  4, 1980  (45  FR 
73141).  May  16. 1984  (49  FR  20760), 
October  17, 1985  (50  FR  42097),  and  April 
28. 1986  (51  FR  15850),  is  further 
amended  by  raising  Uie  dollar 
limitations  for  procurement  by  certain 
HUD  field  officials  from  $10,000  to 
$25,000  (except  for  sole  source 
procurements),  and  by  raising  the  dollar 
limitations  for  purchases  by  each  Field 
Office  Manager  and  Administrative 
Division  Director  fiom  $2,000  to  $2,600. 


Additional  minor  editorial  changes  are 
made  to  the  redelegation. 

KFFCCnvi  DATi:  February  15, 1991. 

RM  nmTHEII  INFOmUTKM  CONTACT: 
Robert  E.  Lloyd,  Procurement  Analyst. 
Policy  and  Evaluation  Division.  Office  of 
Procurement  and  Contracts,  room  5262, 
451 7th  Street  SW..  Washington.  DC 
204ia  (202)  706-0294.  This  is  not  a  toll- 
free  number. 

SUPPiaWNTARV  mtonmatkm:  This 
change  is  being  made  to  increase  the 
dollar  thresholds  for  field  procurement 
authority  as  a  result  of  recent  changes  to 
parts  5  and  13  of  the  Federal  Acquisition 
Regulation.  The  statutory  citations  in 
previous  delegations  are  corrected  and 
other  editorial  and  format  changes  are 
made  to  simplify  the  redelegations. 

Accordingly,  the  Assistant  Secretary 
for  Administration  redelegates  as 
follows: 

Section  A.    Authority  Redelegated 

Sections  C  and  D  of  the  redelegation 
of  authority  published  at  41  FR  2666,  as 
amended  at  41  FR  47279, 45  FR  73141, 49 
FR  20760-61, 51  FR  1585a  and  51  FR 
21632  are  further  amended  to  read  as 
follows: 

Section  C    Authority  Redelegated 

1.  Each  Regional  Administrator- 
Regional  Housing  Commissioner; 
Director,  Office  of  Administration;  and 
Regional  Contracting  Officer  is 
designated  as  a  Contracting  Officer  and 
may,  subject  to  any  limitations  imposed 
by  the  Assistant  Secretary  for 
Administration  (Senior  Procurement 
Executive),  enter  into  and  administer  all 
procurement  contracts  and  interagency 
agreements  for  property  and  services 
required  by  the  Department,  and  grants 
and  cooperative  agreements  in  support 
of  the  Department's  discretionary 
assistance  programs,  with  regard  to 
activities  withhi  his  or  her  respective 
Region,  unless  otherwise  delegated  by 
the  Assistant  Secretary  for 
AdministratiorL 

2.  Each  Director,  Administrative 
Services  Division/Administrative  and 
Management  Services  Division  and 
Regional  Purchasing  Agent  is 
auUiorized:  (1)  To  enter  into  and 
administer  purchases  for  property  and 
services  for  the  Department  which  are 
placed  under  the  established  Federal 
schedule  contracts  up  to  the  maximum 
ordering  limitation  for  each  such 
contract;  and  (2)  to  enter  into  and 
administer  purchases  for  property  and 
services  for  the  Department  not  to 
exceed  either  the  dollar  limitation  on 
small  purchases  contained  in  41  U.S.C. 
253(g)  on  an  individual  basis  or,  in  the 
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case  of  sole  source  procuremeats,  not  to 
exceed  (10,000  on  an  individual  basis. 
3.  The  Authority  in  Subparagraphs  1 
and  2  of  section  C  does  not  apply  to 
purchases  and  contracts  for  the 
Acquired  Property  Program  of  the  Office 
of  Housing,  as  defined  by  the  HUD 
Acquisition  Regulation  at  48  CFR 
2401.0(n-72.  nor  does  it  apply  to  the 
acquisition  (including  purchase,  lease,  or 
rental)  of  Federal  Information 
Processing  (FIP)  resources  as  defined  in 
the  Federal  Information  Resources 
Management  Regulation,  unless  prior 
approval  has  been  received  from  the 
Office  of  information  Policies  and 
Systems  (OIPS).  Acquisition  (including 
purcbaae.  leaae,  or  rental)  of  FIP 
resourcea.  as  part  of  training  or  other 
support  provided  by  a  contractor,  is  also 
prohibited  without  the  prior  approval  of 
OH»S. 

Sectkm  D.    Authority  Redelegatad 

Eadi  Field  OfBce  Manager  and 
Adminiatratioo  Division  Director  is 
designated  as  a  Purchasing  Agent  and  is 
aut)-  ized  (1)  To  enter  into  and 
adm.     .terpurchasesof  property  and 
services  for  the  Dq>artment  not  to 
exceed  10  percent  of  the  dollar 
limitation  for  small  purchases  contained 
in  41  U.S.C  2S3(g)  on  an  individual 
basis;  and  (2)  to  enter  into  and 
administer  purchases  which  are  placed 
under  established  Federal  schedule 
contracts,  ap  to  the  maximum  ordering 
limitatioa  for  each  such  contract,  except* 

a.  Purchases  of  capitalized  equipment 
or  furniture  other  than  from  General 
Services  Administration  Federal  Supply 
Schedule  Contracts;  or 

b.  Purchases  and  contracts  for  the 
Acquired  Property  Program. 

Sactioa  B.    Delegations  Revoked 

Because  certain  of  the  subsequendy 
issued  amendments  to  the  basic 
redelegation  of  field  procurement 
authority  (published  on  January  19. 1976 
at  41  FR  2860:  Docket  No.  76-399) 
amended  only  sections  C  and  D,  they 
have  been  superseded  and  should  be 
revoked  to  clarify  the  rcdelegations  of 
authority  presently  in  eCfect  in  sections 
C  and  D.  Consequently,  this  Notice 
revokes  the  following  delegations  of 
authority  previously  made  by  the 
Assistant  Secretary  for  Administration: 

1. 45  FR  73141,  November  4. 1980 
fDocket  Na  D-80-62S]: 

2.  49  FR  207ea  May  16, 1984.  [Docket  No. 
D-64-761]. 

3.  SI  FR  1585a  April  28. 1988,  [Docket 
NaD-86~817|. 

4.  51  FR  21832.  June  13, 1966.  [Docket  Na 
D-86-817). 


5.  Paragraphs  2  and  4  of  the  Delegation 
of  Authority  at  41  FR  47279.  October 
28, 1976.  [Docket  No.  D-78-465|. 

Autfaofily:  Delegatian  of  Authority  to 
Assistant  Secretary  for  Adminiatration. 
January  19. 1976  (41  FR  2666). 

Dated  February  4, 19B1. 
Jetiy  R.  Pisros, 

Acting  Aniatant  Secretary  for 
Adminiatration. 

|FR  Doc  91-3720  Filed  2-14-01:  8:45  am) 
aajLMa  COOK  «rw-si-M 


Offlc*  of  ttM  AssMant  S«cr«tary  for 
Cofmmintty  Planning  and 


[Oocfcat  Na  N-91-1917:  FR-2934-N-ll] 

Fadaral  Proparty  Suttablo  M  FacdWea 
ToAaalatthallomalaaa 

AOCNCV.  OfBce  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
AcnoM:  Notice. 

aUMMUflv:  This  Notice  identifies 
imutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 

i  OATC  February  IS.  1991. 
;  For  further  information, 
contact  James  Forsberg.  room  7282. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565. 
(These  telephone  niunbers  are  not  toU- 
ft-ee.) 

SUPPLmCNTARV  mFORMATION:  In 
accordance  with  the  December  12. 1988 
Court  Order  in  National  Coalition  for 
the  Homeless  versus  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C).  HUD  is  publishing  this  Notice 
to  identify  Federal  buildings  and  real 
property  that  HUD  has  determined  are 
suitable  for  use  for  facilities  to  assist  the 
homeless.  The  properties  were  identified 
from  information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  stuplus  Federal 
property. 

llie  Order  requires  HUD  to  take 
certain  steps  to  implement  section  501  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411).  which 
sets  out  a  process  by  which  unutilized  or 
underutilized  Federal  properties  may  be 
made  available  to  the  homeless.  Under 
section  S01(a).  HUD  is  to  collect 
infbnnatiaii  from  Federal  landholding 


agencies  about  such  properties  and  then 
to  determine,  imder  criteria  developed  in 
consultation  with  the  Department  of 
Health  and  Human  Services  (HHS)  and 
the  Administrator  of  General  Services 
(GSA),  which  of  those  properties  are 
Suitable  for  facilities  to  assist  the 
homeless.  The  Order  requires  HUD  to 
publish,  on  a  weekly  basis,  a  Notice  in 
the  Federal  Regbter  identifying  the 
properties  determined  as  suitable. 

The  properties  identified  in  this 
Notice  may  ultimately  be  available  for 
use  by  the  homeless,  but  they  are  first 
subject  to  review  by  the  landholding 
agencies  pursuant  to  the  court's 
Memorandum  of  December  14. 1988  and 
section  501  (b)  of  the  McKinney  Act. 
Section  501(b)  requires  HUD  to  notify 
each  Federal  agency  about  any  property 
of  such  agency  that  has  been  identified 
as  suitable.  Within  30  days  from  receipt 
of  such  notice  from  HUD.  the  agency 
must  ti-ansmit  to  HUD:  (1)  Its  intention 
to  declare  the  property  excess  to  the 
agency's  need  or  to  make  the  property 
available  on  an  interim  basis  for  use  as 
facilities  to  assist  the  homeless;  or  (2)  a 
statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  on  an  interim  basis  for 
use  as  facilities  to  assist  the  homeless. 

First,  if  the  landholding  agency 
decides  that  the  property  caimot  be 
declared  excess  or  made  available  to 
the  homeless  for  use  on  an  interim  basis 
the  property  will  no  longer  be  available. 

Second,  if  the  landholding  agency 
declares  the  property  excess  to  the 
agency's  need,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law  and  the  December  IZ  1988  Order 
and  December  14. 1988  Memorandum, 
subjeot  to  screening  for  other  Federal 
use. 

Homeless  assistance  providers 
interested  in  any  property  identified  as 
suitable  in  this  Notice  should  send  a 
written  expression  of  interest  to  HHS. 
addressed  to  Judy  Breitman.  Division  of 
Health  Facilities  Planning.  U.S.  Public 
Health  Service.  HHS,  room  17A-ia  5600 
Fishers  Lane.  Rockville.  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  «vill  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  iiistructions  for  completing 
the  application.  In  order  to  maximize  the 
opportimity  to  utilize  a  suitable 
property,  providers  should  sutnnit  such 
written  expressions  ofinterest  within  30 
days  from  the  date  of  this  Notice.  For 
complete  details  concerning  the  timing 
and  processing  of  appOcationa.  the 
reader  is  encouraged  to  refer  to  HUD's 
Fadaral  Ragbtar  Notice  on  June  23. 1488 
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(54  FR  26421).  as  corrected  on  Julv  3. 
1989  (54  FR  27975). 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (/.e..  acreage,  fioor  plaa  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  U.S.  Army:  Robert  Conte. 
Dept.  of  Army,  Military  Facilities. 
DAEN-Za-P;  rm.  1E671,  Pentagon, 
Washington,  DC  20310-2600;  (202)  693- 
4583;  Veterans  Administration:  L^da 
Tribby.  Management  Analyst,  DepL  of 
Veterans  Affairs,  room  717. 810  Vermont 
Ave.  NW..  Washington.  DC  20420;  (202) 
?33-5026;  Coips  of  Engineers:  Gary  B. 
Peterson,  Chief.  Base  Realignment  and 
Closiue  Office.  Directorate  of  Real 
Estate.  20  Massachusetts  Ave.  NW..  rm. 
4133,  Washington,  DC  20314-1000;  (202) 
272-0520.  (These  are  not  toll-free 
nimibers.) 

Dated:  February  7. 1991. 
RusaeUICPaul. 

Deputy  Assistant  Secretary  for  Grant 
Programs, 

SuiUble  BuikBngs  (by  SUte) 

Arkansas 

U.S.  Army  Garrison. 

Fort  Chaffee. 

260  Taylor  Avenue. 

Fort  Chaffee,  AR  Co:  Sebastian. 

Landholding  Agency:  Army. 

Property  Number  21910112. 

Status:  Underutilized. 

Comment- 173  sq.  ft.;  one  story;  no  water  or 

heat  in  bidg.;  most  recent  U8»— 

administration. 

U.S.  Army  Garrison, 

Fort  Chaffee. 

283  Taylor  Avenue. 

Fort  Chaffee,  AR  Co:  Sebastian. 

Landholding  Agency:  Army. 

Property  Number  219110113. 

Status:  Underutilized. 

Comment-  707  sq.  ft;  one  story;  no  water  or 

heat  in  bldg.;  needs  rehali;  most  recent 

nse— storage. 

California 

EM  Barradis— T-1201.  T-1202.  T-1203.  T- 

1204,  T-1208,  T-1214. 
Sierra  Army  Depot, 
DS  Hall  Avenue. 
Herlong,  CA  Co:  Lassen. 
Landholding  Agency:  Army. 
Property  Number  219110117-219110122. 
Status:  Underutilized. 
Comment:  Six  buildings;  5310  sq.  ft.  each;  two 

story  wood  frame;  security  restrictions. 

Open  Mess  &  NCO  Club.  T-1218. 

Sierra  Army  Depot, 

DS  Hall  Avenue. 

Herlong,  CA  Co:  Lassen. 

Landholding  Agency:  Army. 

Property  Number  210110123. 

Status:  Undemtillzed. 

Comment:  8604  sq.  ft.;  one  story  wood  frame: 

needs  rehafac  presence  of  asbestos;  security 

restrictions. 


New  Jersey 

Clementon  Family  Housing. 

Erial-Wiiliamstown  Road. 

Sicklerville,  NJCo:  Camden. 

Landholding  Agency:  COE. 

Property  Number  319110001-319110024. 

Status:  Unutilized. 

Base  Closure. 

Comment:  1036-1200  sq.  ft;  24  one  story 
single  family  residences;  structural 
deficiencies;  needs  rehab;  possible 
asbestos. 

Virginia 

Bldg.  T-1113a 

Combined  Anns  Support  Command  and  Fort 

Lee. 
39th  Street 

Port  Lee,  VA  Co:  Fort  Lee. 
Landholding  Agency:  Army.  ^ 

Property  Number  219110141. 
Status:  Excess. 
Comment-  2488  sq.  ft.;  one  story;  structurally 

deteriorated;  off-site  use  only. 

Wyoming 

Bldg.  13. 

Medical  Center. 

N.W.  of  town  at  the  end  of  Fort  Road. 

Sheridan,  WY  Co:  Shend&a. 

Landholding  Agency:  V  A 

Property  Number  979110001. 

Status:  Unutilized 

Comment:  3613  sq.  ft.;  3  story  wood  frame 

masonry  veneered;  potential  utilities; 

possible  asbestos;  needs  rehab. 

Bldg.  3a 

Medical  Center, 

NW.  of  town  at  the  end  of  Fort  Road 

Sheridan,  MT  Co;  Sheridan. 

Landholding  Agency  V  A 

Property  Number  979110002. 

Status:  Unutilized. 

Comment  1336  sq.  ft.;  one  story  concrete 

frame  earth  covered;  potential  utilities; 

most  recent  use — root  cellar. 

Bldg.  79, 

Medical  Center, 

NW.  of  town  at  the  end  of  Fort  Road 

Sheridan,  WY  Co:  Sheriian. 

Landholding  Agency:  V  A 

Property  Number  979110003. 

Status:  Unutilized. 

Comment  45  sq.  ft.;  one  story  brick  and  tile 
frame;  limited  utilities;  most  recent  use- 
reservoir  house;  use  for  storage  purposes. 

Universe  of  Properties: 

Suitable  Buildings..^ - 37. 

Suitable  Land- »... -......■  0. 

Unsiiitablff. I. .    .    ■■..i  .■iiiiuii  ■.m 33. 

Unsuitable  Buildings..„..~....~~......~~..~~.~~.~33. 

Unsuitable  Land.... . ._..._.»........._-.....»  0. 

Number  of  Resubmissions ...»_..„...„..« 0. 

[FR  Doc.  91-^15  Piled  2-14-«l:  8:45  am] 


DEPAfmiENT  OF  THE  INTEPIO 
Bureau  of  Land  Management 
[AZ-020-01-4212-1 1;  AZA  8842] 

Arizona;  ClaeaHlcatlon  Of  PuMc  Lande 

AOCNCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Recreation  and  Public  Purposes 
Act  classification.  Arizona. 

The  following  public  land  has  b^n 
determined  to  be  suitable  for 
conveyance  for  recreational  and  public 
purposes  under  the  provisions  of  the 
Recreation  and  Public  Purposes  (R&PP) 
Act  as  amended  (43  U.S.C.  860  et  seq.). 

Gila  and  Sah  River  Meridiui.  Maricopa 
County.  Aiizooa 

T.  1 N.,  R.  4  B., 
Sec  14.  SWKNWM.  Containing  40  acres, 
more  or  less. 

Arizona  State  University  (ASU)  has 
been  granted  lease  AZA  8642  for 
development  (^  a  paridng  area  to  serve 
its  recreational/educational  programs. 
The  parking  facility  has  been  developed 
and  patent  has  been  applied  for 
affecting  approximately  11  acres. 

The  city  of  Tempe  proposes 
development  of  the  remaining  29  acres, 
more  or  less,  within  R&PP  Act  lease 
AZA  18069  granted  to  the  city  for  the 
Rio  Salado  Project  of  river  reclamation 
and  recreation.  Patent  would  be 
available  upon  completion  of 
construction. 

The  land  has  been  classified  imder  the 
provisions  of  the  R&PP  Act  and 
segregated  from  all  appropriations 
induding  location  under  the  general 
mining  laws,  except  from  the  mineral 
leasing  laws,  since  May  26. 1978.  the 
date  of  classiflcation  for  lease  to  ASU. 

Patents  to  the  land  will  be  subject  to 
the  following  terms,  conditions  and 
respective  reservations: 

1.  Provisions  of  the  R&PP  Act  and  to 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

2.  A  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States. 

3.  All  minerals  reserved  to  the  United 
States,  together  with  the  right  to 
prospect  for,  mine  and  remove  the 
minerals. 

4.  Rights-of-way  to  the  entities  noted 
as  follows: 

a.  Affecting  city  of  Tempe  lease  A 
18069.  as  amended: 

City  of  Tempe  channelization  A  23632. 

Maricopa  County  Highway 
Department  A  4283  for  highway  and 
bridge  purposes. 
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Maricopa  County  Flood  Control 
District  flood  control  structure  A  8887. 

Arizona  Department  of  Transportation 
A  23567  for  freeway  purposes. 

Arizona  PubUc  Service  Company 
transmission  line  AR  025230. 

Soatfawest  Gas  Company  gas  pipeline 
AR  024876. 

b.  Affecting  ASU  lease  A  8642;  all  of 
(a)  above  and  including  city  of  Tempe 
stono  drain  A 1119  and  road  A  7244. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
notice  in  the  Padaral  Ragiatar,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Phoenix  District 
Omce.  2015  West  Deer  Valley  Road. 
Phoenix.  Arizona  85027.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated  Fabruary  t,  1991. 
CharlMK.n«st 
AsaocJate  District  Manager. 
[FR  Doc  91-96S4  Filad  2-14-91;  8:4S  am] 
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ttw  Rto 

WM  and  Soanic  Rtvar,  NM 


AOCNCV:  Bureau  of  Land  Management 
Department  of  the  Interior. 
action:  Temporary  seasonal  closure  to 
boating  use  of  approximately  15  miles  of 
river  from  the  Colorado/New  Mexico 
State  line  to  Lee's  Trail  in  north-central 
New  Mexico. 


A  temporary  closure  to 
boating  is  proposed  fnm  April  1. 1991 
through  May  31. 1991.  on  approximately 
15  miles  of  the  Rio  Grande  from  the 
Colorado/New  Mexico  State  line  in 
Section  24.  T.  32  N..  R.  11  E..  to  Lee's 
Trail  hi  the  NEV4NEV^  of  Section  3a  T. 
30  N..  R.  12  B.  The  closure  will  provide 
habitat  protection  and  privacy  for 
several  raptor  spades.  The  affected 
section  of  rivtr  would  be  signed  at  all 
key  access  points  in  Colorado  and  New 
Mexico  by  April  1, 1991. 

Under  the  authority  and  requirements 
of  43  CFR  8384.1  the  public  lands  and 
related  waters  as  described  above 
would  be  closed  to  boating  use  except 
for  emergency  water  craft.  BLM.  other 
Federal,  State  or  local  agency  water 
craft  in  performance  of  an  official  duty 
and  other  water  craft  on  official 
business  specifically  approved  by  the 
Taos  Area  Manager  of  the  Bureau  of 
Land  Management 


Any  person  who  fails  to  comply  with 
this  closure  order  issued  under  43  CFR 
8364  would  be  subject  to  penalties 
provided  in  43  CFR  8360i)-7.  Persons 
who  violate  the  closure  are  subject  to 
fines  of  not  more  than  $1,000  or 
imprisonment  for  no  longer  than  12 
months,  or  both. 

Over  the  past  eight  years,  boating  use 
has  been  suspected  of  harming  the 
success  of  raptors  nesting  within  the 
confines  of  the  Rio  Grande  Canyon. 
Studies  will  be  conducted  in  1991  to 
determine  whether  to  continue  widi  a 
closure,  modify  it  or  rescind  it 
OATIS:  Comments  on  the  proposed 
closure  must  be  received  by  March  15, 
1991.  Should  the  closure  order  receive 
approval,  the  effective  date  would  be 
April  1. 1991  through  May  31, 1991.  A 
copy  of  this  closure  and  restriction  order 
would  be  posted  at  the  Bureau  of  Land 
Management  Offices  in  Alamosa, 
Colorado  and  Taos,  New  Mexico,  and 
all  points  of  public  access  to  the  15  miles 
of  the  Rio  Grande  on  or  before  April  1, 
1991. 

AOORcaacs:  Written  comments  on  the 
proposed  closure  should  be  directed  to 
Sam  DesGeorges.  Wildlife  Biologist  or 
Thomas  Mottl.  River  Manager,  Bureau  of 
Land  Management  Taos  Resource  Area. 
224  Cruz  Alta  Road.  Taos,  New  Mexico 
87571.  Phone  (505)  758-8851.  Maps  of  the 
affected  area  are  available  for  public 
inspection  at  the  Bureau  of  Land 
Management  Offices  in  Alamosa, 
Colorada  1921  State  Avenue,  and  in 
Taos,  New  Mexico,  224  Cruz  Alta  Road. 

Dated:  February  7, 1991. 
Patrida  B.  McLean. 
Associate  District  Manager. 
(FR  Doc.  91-3649  Filed  2-14-91:  8:45  am) 

BKUNQCOOt  UW-^a-M 


IWY-060-01-4333-12] 

Racraatlon  Managamant;  Road 
Cloa(ira;WY 

AOCNCV:  Bureau  of  Land  Management 

Interior. 

ACnOM:  Muddy  Mountain  Road  Closure. 

SUMMAirr:  Notice  is  hereby  given  that 
the  Muddy  Mountain  Road  from  the 
junction  of  Circle  Drive  (Natrona  County 
Road  No.  505)  to  the  Muddy  MounUin 
Campground  is  closed  to  vehicle  travel 
from  November  15  to  June  15  each  year. 
This  restriction  does  not  apply  to  the  use 
of  snow  machines  on  designated  trails. 
The  road  is  located  in  Townships  31  and 
32  North.  Range  79  Wast  of  the  Sixth 
Principal  Meridian  in  Natrona  County. 
Wyoming. 

vncnvi  OATK  February  15, 1991. 


Foa  nmTMfN  iwrowauTiOM  contact: 

Bill  Mortimer,  Area  Manager.  Platte 
River  Resource  Area  (307)  261-7S0a 

SUPFLSMtNTART  INTONMATION:  The 

purposes  of  the  closure  are  to  protect 
fragile  soils  and  vegetation  on  Muddy 
Mountain,  to  reduce  vehicle  access  into 
elk  winter  range,  and  to  minimize 
damage  to  the  road  caused  by  use 
during  muddy  conditions.  Guidelines 
and  authority  for  the  closure  are 
contained  in  43  CFR  part  8340. 

February  1. 1991. 

WilUam  H.  MoitlmM. 

Area  Manager. 

[FR  Doc.  91-3650  Filed  2-14-91 :  &45  am] 
BtUMQ  coot  4S10-at-« 


[UT-040-0e-4322-02] 

Cadar  City  DIatrict  Grazhig  Adviaory . 
Board  Maating 

Notice  is  hereby  given  in  accordance 
with  Public  Law  992-163  that  a  meeting 
of  the  Cedar  City  District  grazing 
Advisory  Board  will  be  held  on  Friday, 
March  22, 1991.  The  meeting  will  begin 
at  9:30  a.m.  in  the  Bureau  of  Land 
Management  Cedar  City  District  Office. 
located  at  176  East  DX.  Sargent  Drive, 
Cedar  City,  Utah. 

The  agenda  will  include  the  following: 
(1)  Proposed  fiscal  year  range 
improvement  projects,  (2)  Maintenance 
needs  of  old  land  treatments.  (3)  Animal 
Damage  Control.  (4)  Drought  impacts,  (5) 
Report  on  FY90  range  improvement 
accomplishments  (6)  Emergency  grazing 
permittee  needs,  (7)  General  Advisory 
Board  business. 

Grazing  Advisory  Board  meetings  are 
open  to  the  public.  Interested  persons 
may  make  oral  statements  or  file  writtto 
statements  for  the  Board's 
consideration.  Oral  statements  will  be 
heard  at  9:45  a.m.  Anyone  wishing  to 
make  an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management  176  East  D.L  Sargent 
Drive,  Cedar  City,  Utah  64720,  phone 
(801)  586-2401.  by  March  18. 1991. 
Depending  on  the  number  of  persons 
wishing  to  make  statements,  a  per 
person  time  limit  may  be  established  by 
the  District  Manager. 

Dated:  February  4, 1991. 
Gordon  R.  Slaker. 

District  Manager. 

(FR  Doc  91-3651  Filed  2-14-91;  a-45  am) 

I  COM  <tto  00  a 


IOR-M»-Ot-4214-10;QP1-108;     OR- 
198(n(WASN)I 

Ofdar  Providing  for  Opaning  of  Landa 
Subjact  to  Sactlon  24  of  tha  Fadoral 
Powar  Act;  Waahington 

AQENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice. 

summary:  This  action  will  open  2,013 
acres  of  National  Forest  Systems  lands 
that  are  withdrawn  for  Power  Project 
No.  2157  to  permit  consummation  of  a 
pending  land  exchange,  subject  to  the 
provisions  of  section  24  of  the  Federal 
Power  Act. 

EFFECTIVE  DATE:  February  15, 1991. 
FOR  FURTNER INFORNIATION  CONTACTt 

Linda  Sullivan,  BLM,  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  section  24  of  the 
Fednal  Power  Act  of  June  10, 1920.  as 
amended  (16  U.S.C  819).  and  pursuant 
to  the  determination  cS.  dte  Federal 
Energy  Regulatory  Commission  in 
DVWA-2a2-Washington.  it  is  ordered 
as  follows: 

At  8:30  a.m..  on  February  15, 1991,  the 
following  described  landa  are  open  to 
disposal  by  land  exchange  as  specified 
in  Federal  Energy  Regulatory 
Commission  determination  DVWA^28^ 
Washington,  subject  to  section  24  of  the 
Federal  Power  Act  of  June  10. 1^0^  at 
amended,  16  U.S.C  818: 
WiHametta  Meridian 

Those  portions  of  the  following  described 
legal  subdivisions  which  tie  within  the 
boundary  of  Power  Project  No.  2157  as  more 
particularly  identified  and  described  in  the 
official  records  of  die  Bureau  of  Land 
Management  Oregon  State  Office: 
T.  28  N..  R.  9  B., 

Sea  3,  lots  1  and  2. 
T.29N.,R.9E., 

Sea  21,  lots  11  and  12; 

Sec.  22.  lots  5,  a,  7,  and  8; 

Sec.  23,  lots  11  and  12,  EV^S£V«  and 

swy4SEM: 

Sec.  24,  lots  6,  7.  and  8,  and  WV^ 

Sec.  25,  NViN%; 

Sec.  28,  NVtNH: 

Sec.  27,  NVi,  NWy4SWW,  and  NViffiVi; 

Sec  28; 

Sec  29,  N%,  NWVASWy*,  and  N%SE%: 

Sec.  33,  lots  1  and  2  and  SEViNEV^; 

Sec  34,  lot  4,  S%NWy4,  NViNWVi, 
SEy^SWy*.  NWy4SEy«.  and  SV4SEy4. 

The  areas  described  aggregate 
approximately  2,013  acres  of  Snohomish 
Cotmty,  Washington. 

Dated:  February  6, 1991. 
Robert  O.  Rheiaet,  Jr., 
Acting  State  Director. 
[FR  Doc  91-3eS3  FUed  2-14-M:  8»tt  am) 
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MT-030-01-4212-14] 

Montana;  Realty  Actfona 

AQENCY:  Bnrean  of  Land  Management; 
Interior. 

action:  Notice  of  realty  action. 

summary:  The  following  land 
(NDM73759-73760;  NDM7g58&-79591) 
has  been  found  suitable  for  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat 
2750. 43  U.S.a  1713],  at  not  lesa  than  the 
estimated  fair  market  value  (FMV). 

DATES:  The  land  will  not  be  offered  for 
sale  before  April  16, 1991. 

ADDRESSES:  2933  Third  Avenue  West 
Dickinson,  North  Dakota  56601. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Monahan,  Dickinson  District 
Office.  701-255-9148. 

SUPPLEMENTARY  IKVORMATION: 

Parcel  Legal  Description 


NDM73759 


Parcel 


Legal  Description 


NDM737B0      T. 


NDM737B1      T 


NDM73762      T. 


NDM73763 


NDM79764      T 


NDM73765 


NDM737e6      T. 


NDM73767      T. 


NDM73768      T 


NDM7376g 


NDM7958a 


T.  129  N.,  R  104  W., 

Sec  31:  Lot  1,  39JIZ-acres, 
Bowman   County,   FMV 
$1300. 
129  N.,  R.  104  W., 
Sec    32:    SWSW,    40J10- 
acres.  Bowman  County, 
FMV  $1,800. 
129  N..  R.  105  Wh 
Sea  23:  SESE.  4a00«cics. 
Bowman   Comty.   FMV 
$1JOO. 
129N,R.106W.. 
Sec    24:    NWNW,    40.00- 
acres.  Bowman  County, 
FMV$l,aoa 
T.  129  N..  R.  106  W.. 

Sec     24:     SESW,     40jOO- 
acres.  Bowman  County. 
FMV  $1,800. 
131  N..  R.  103  W.. 
Sec    34:    NWSW.    40.00- 
acres.  Bowman  County, 
FMVSl.eoO. 
131  N.,  R.  103  W., 
Sec.  35:  SENE,  40.00-acie8, 
Bowman    County,   FMV 
$1,600. 
152  N.,  R.  75  W.. 
Sec.  2:  Lot  i,  47.84-acre8, 
McHenry  County,  FMV 
$4,000. 
154  N.,  R.  77  W., 
Sec  3:  Lot  1,  aOJM-acres, 
McHenry  County.  FMV 
$3,100. 
154  N,  R.  77  W, 
Sec  3:  SENE,  40.00-acres, 
McHenry  Comtfy,  FMV 
$3,20a 
T.  157  N.,  R.  75  W, 

Sec    15:    SWSW,    40.00- 
acres,  McHenry  County, 
FMV$2,40a 
T.  156  N..  R. «  W.. 


Sec  27:  NWNE,  4000- 
acres,  Mountrail  County, 

FMVSijxn. 

NDM79580      T.  158  N.,  R.  86  W, 

Sec.  30:  Lot  2,  36.31-acres, 
RenviDe    County,    FMV 

$s.ioa 

NDM79S0O      T.  158  N.,  R.  88  W., 

Sec    33:    SWNW.    40i»- 
acres.  RenviUe  Coonty. 
FMV$3.40a 
NDM78S81      T.  157  N..  R.  SO  W., 

Sec  8:  Lot  1.  10.94-acres. 
Walsh  County,  FMV 
$800. 

Hie  land  described  is  hereby 
segregated  bora  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  section 
or  270  days  from  the  date  of  puUicatioa 
of  this  notice,  whichever  occora  first. 

Tha  land  will  be  ofiared  for  sate  at 
public  auction  beginning  at  10c  a.nu. 
m.d.t..  on  April  25, 1991.  at  2933  Thvd 
Avenoe  West  Dickinson.  North  Dakota 
58601.  The  sale  will  be  done  by  modified 
competitive  procednres.  The  tract* a 
lessees  or  adjoining  land  owners  moat 
submit  a  bid  the  day  of  sale  to  retain 
prefermce  ri^ts.  The  sale  will  be  by 
sealed  bid  only. 

All  sealed  bids  must  be  submitted  to 
the  ELM'S  Dickinson  District  Office  at 
2933  Third  Avenue  West  Dickinson, 
North  Dakota  58001,  no  later  than  4:30 
p.m.,  m.d.t,  on  April  24, 1991.  Bid 
envelopes  must  be  marked  on  the  left 
front  comer  with  the  parcel  number  and 
the  sale  date.  Bids  must  not  be  for  less 
than  the  appraised  FMV  specified  in  this 
Notice.  Each  sealed  bid  shall  be 
accompanied  by  a  certified  check,  postal 
money  order,  bank  draft  or  cashier's 
check  made  payable  to  the  United 
States  Department  of  the  Interior,  Mi4, 
for  not  less  than  20  percent  of  the 
amount  bid. 

Bids  on  imsold  parcels  will  be  opened 
each  following  Wednesday  at  10  a.m.. 
Moimtain  Tune  until  the  parcels  are 
sold. 

Tenna  and  Couditiuua 

The  terms  and  conditions  applicable 
to  the  sale  are: 

1.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  ri^t  to 
prospect  for.  mine,  and  remove  tlie 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  in  the  patent  document  is 
available  for  review  at  this  office. 

2.  A  right-of-way  is  reserved  for 
ditches  and  canals  ciHistructed  by  the 
authority  of  the  United  States  rnder  the 
Authority  of  the  Act  of  Aogust  30, 18901 
(26  Stat  291;  43  U.S.C  945). 
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3.  The  patsnti  will  be  subject  to  all 
valid  existing  rights  to  include  rlghts-of- 
wey. 

Federal  law  requires  that  all  bidders 
must  be  U.S.  citizens  18  years  old  or 
older,  or,  in  the  case  of  coiporations,  be 
subject  to  the  laws  of  any  State  of  the 
VS.  Proof  of  these  requirements  must 
accompany  the  bid. 

Under  the  modified  competitive  sale 
procedures,  an  apparent  high  bid  will  be 
declared  at  the  public  auction.  The 
apparent  high  bidder  and  the  lessee  and 
adjoining  land  owners  will  be  notified. 
They  will  have  five  (5)  working  days 
from  the  date  of  the  sale  to  exercise  the 
preference  consideration  given  to  meet 
the  high  bid. 

Should  they  fail  to  submit  a  bid  that 
matches  the  apparent  high  bid  within 
the  specified  time  period  the  apparent 
hi^  bidder  shall  be  declared  the  high 
bidder.  The  total  purchase  price  for  the 
land  shall  be  paid  within  180  days  from 
the  date  of  the  sale. 

Detailed  information  concerning  the 
sale,  including  the  reservations, 
procedures  for  a  condition  of  sale,  and 
planning  and  environmental  documents, 
is  available  at  the  Dickinson  District 
Offica.  Bureau  of  Land  Management, 
2933  Third  Avenue  West.  Dickinson. 
North  Dakota  SSeOL 


For  a  period  of  45  days  from  the  date 
of  this  Notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Dickinson 
District  at  the  above  address.  In  the 
absence  of  any  objections,  this  proposal 
will  become  the  final  detennination  of 
the  Department  of  the  Interior. 

Dated  February  8, 1991. 
OnM  T.  Mates. 
Diatrict  Manager. 
[FR  Doc  91-9665  Filed  2-14-«l:  0:45  am] 


SusanvM*  DMrtet  Advisory  Cour)ctt; 


:  Susanville  District  Advisory 
CoundL  Bureau  of  Laad  Management. 
Interior. 
action:  Notice  of  meeting. 


r.  Notice  is  hereby  given  in 
accordance  «vith  Public  Law  95-579 
(FLPMA).  that  the  Susanville  District 
Advisory  Council  will  hold  a  business 
meeting  on  Thursday,  March  14, 1991. 
from  10  a.m.  to  4:30  p.m.  at  the  Bureau  of 
Land  Management's  (BLM)  Susanville 
District  Office.  705  Hall  Street 
Susanville,  California  9ei3a  The 
primary  discussion  topic  will  be  a 
proposal  by  a  citizen  coalition  to  create 


the  Black  Rock/High  Rock  Emigrant 
Trails  National  Conservation  Area  in 
parts  of  the  Susanville,  CA.  and 
Winnemucca.  NV,  Districts  of  the  BLM. 
The  Council  .will  also  be  updated  on 
other  BLM  initiatives  and  projects. 

The  meeting  is  open  to  the  public,  and 
interested  persons  may  make  oral 
statements  or  file  a  written  statement 
for  the  council's  consideration.  Those 
wishing  to  make  an  oral  statement  must 
notify  Uie  Susanville  District  Manager, 
705  Hall  Street  Susanville,  CA  96130,  by 
Friday,  March  1, 1991.  Depending  on  the 
number  of  persons  wishing  to  speak,  a 
time  limit  may  be  imposed. 
POM  FUNTHtN  MTOmiATION,  COMTACR 
JeffFontana.  (916)  257-5381. 
Robert  |.  Sharv*. 
Associate  District  Manager. 
[FR  Doc  91-3652  Filed  2-14-91: 8:45  am] 


[0-f  10-01-0414-4214-10;  NMNM  84801] 

Propo— d  Withdrawal  and  Opportunity 
for  PuMto  M««tlng:  Now  Moxlco 
CorrocHon 

In  Federal  Register  document  90- 
29270.  VoL  55,  No.  241.  on  the  issue  of 
Friday,  December  14. 1990,  on  page 
51510.  the  following  correction  is  made: 

1.  On  page  51510  under  Summary,  the 
fifth,  sixth,  and  seventh  lines  in  the  first 
sentence  are  corrected  to  read:  "Forest 
System  land  for  the  East  Fork  River 
Canyon  and  Scenic  Byway  and  to 
protect  high  recreation." 

Dated  February  5, 1991. 
Monte  G.  Jordan. 
Associate  State  Director. 
[FR  Doc.  91-^656  Filed  2-14-01;  8:45  am] 


Fish  and  WMNfo  Sorvico 

Issusncs  of  Psrmtt  for  Marlns 
Msnmwls 

On  August  10, 1990,  a  notice  was 
published  in  the  Federal  Register  (Vol. 
55,  FR  155)  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Ser\ice 
by  The  U.S.  Fish  ft  Wildlife  Service. 
National  Ecology  Research  Center.  PRT 
672824  for  a  permit  to  continue  capture 
and  tagging  activities  with  sea  otters 
[Enhydra  lutris  nereis). 

Notice  is  hereby  given  that  on 
December  5. 1990,  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C  1361-1407),  and  the 
Endangered  Species  Act  of  1972  (16 
U.S.C  1539),  the  FUh  and  Wildlife 
Service  issued  a  permit  subject  to 
certain  conditions  set  forth  therein. 


The  permits  are  available  for  public 
inspection  during  normal  business 
hours,  7:45  a.m.  to  4:15  p.m.  at  the  Office 
of  Management  Authority,  4401  N. 
Fairfax  Drive,  room  430,  Arlington,  VA 
22203. 

Dated  February  11, 1991. 

RJCRoblnaoo. 

Cliief,  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc  91-3662  Filed  2-14-01;  8:45  am] 

aejjNG  COOK  4ti*-is-« 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agsncy  for  Intsmational  Dsvslopmsnt 

Board  for  Intsmational  Food  and 
Agricultural  Dsvslopmsnt  and 
Economic  Coopsration;  Mssttoig 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  One  Hundredth 
and  Fourth  Meeting  of  the  Board  for 
International  Food  and  Agricultural 
Development  and  Economic 
Cooperation  (BIFADEC)  on  February  28, 
1:30  p.m.  to  5:15  p.m.  and  March  1, 8:30 
a.m.  to  11:30  a.m. 

The  purposes  of  the  Meeting  are:  (a) 
Ceremony  and  reception  for  the 
Swearing-in  of  incoming  new  Board 
Members  and  recognition  of  outgoing 
Board  Members,  (b)  to  consider  the  final 
report  and  recommendations  of  the  Task 
Force  on  Development  Assistance  and 
Cooperation;  report  on  the  status  of  new 
BIFADEC  Charter  update  on  University 
Center  creation;  discuss  and  approve  . 
the  composition  of  and  scope  of  work 
for  the  Task  Force  on  University  Center 
Program:  to  discuss  the  Agency  response 
to  the  Board  recommendations  on 
University  Development  Linkage  Project 
and  Program  Support  Grants;  to  hear 
report  from  JCARD;  update  on 
sustainable  Agriculture  CRSP,  (c)  to 
discuss  proposed  revisions  of  the 
Foreign  Assistance  Act  (FAA)  of  1961, 
(d)  to  discuss  the  A.I.D.  new  initiative — 
Democracy,  Business,  Family,  plus 
Strategic  Management,  (e)  to  learn  the 
status  and  intent  of  A.I.D.  reorganization 
effort  and  its  three  teams,  and  (f)  to 
discuss  how  BIFADEC  and  the  U.S. 
academic  community  can  relate 
constructively  to  the  development  issues 
facing  A.I.D. 

The  February  28. 1991,  Meeting  will  be 
held  at  the  Pan  American  Health 
Organization  (PAHO).  525  23rd  St.  NW., 
Conference  Room  "C"  and  the  March  1. 
1991,  meeting  will  be  held  in  the 
Department  of  State,  room  1105,  State 
Department  Building.  Any  interested 
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person  may  attend  and  may  present  oral 
statements  in  accordance  with 
procedures  established  by  the  Board 
and  to  the  extent  the  time  available  for 
the  meeting  permits. 

The  Bureau  for  Diplomatic  Security 
has  implemented  new  procedures  for 
being  in  the  Department  of  State 
building.  All  persons,  visitors  and 
employees,  are  required  to  wear  proper 
identification  at  all  times  while  in  the 
building. 

Please  let  the  BIFAD  Staff  know  (at 
tel.  nos.  663-2585  or  663-2578)  that  you 
expect  to  attend  the  meeting  and  on 
which  days.  Provide  your  fiUl  name, 
name  of  employing  company  or 
organization,  address  and  telephone 
number  not  later  than  Tuesday. 
February  28. 1901. 

A  BIFAD  Staff  member  will  meet  you 
at  the  Department  of  State  entrance  at 
21st  and  C  Streets  (at  Virginia  Avenue) 
with  your  visitor's  pass. 

Due  to  the  strict  security  at  the 
Department  of  State,  (even  though  you 
are  pre-cleared)  visitors  will  be  required 
to  present  a  valid  identification  with 
photograph  to  the  receptionist  before 
they  can  be  admitted  to  the  building. 
The  receptionist  at  the  Pan  American 
Health  Organization  requires  a  list  of 
the  attendees  due  to  the  strict  security. 

Curtis  Jackson.  Bureau  of  Science  and 
Technology,  Office  of  Research  and 
University  Relations,  Agency  for 
International  Development  is  designated 
as  AJ.D.  Advisory  Committee 
Representative  at  this  Meeting.  It  is 
suggested  that  those  desiring  further 
information  write  to  Dr.  Jacluon,  in  care 
of  the  Agency  for  International 
Development,  Rm.  309,  SA-18, 
Washington,  DC  20523,  or  telephone  him 
on  (703)  875-4005. 

Dated:  February  11, 1991. 
C  Stuait  CalliMMi. 

Acting  Executive  Director,  BIFADEC. 
[FR  Doc.  91-3677  Filed  2-14-01;  8:45  am] 
aiLLNM  COOK  siiami-H 


INTERSTATE  COMMERCE 
COMMISSION 

Intsnt  To  Engags  In  Compsnaatsd 
Intsrcorporats  Hauling  Opsrationa 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 

1.  llie  parent  corporation  is  Armwal, 
Inc..  a  Georgia  corporation  whose 
principal  office  is  located  at  6970 
Jonesboro  Road.  Morrow..  Georgia  30260. 


2.  The  wholly-owned  subsidiaries 
which  will  participate  in  the  operations 
are  (i)  A.B.C.  Compounding  Company, 
Inc.,  a  Georgia  corporation;  (ii)  A.B.C. 
Compounding  Company  of  Texas,  Inc.,  a 
Texas  corporation;  and  (iii)  Intersouth 
Transport  ft  Leasing,  Inc.,  a  Georgia 
corporation. 
Sidney  L  Strickland.  Jr., 
Secretary. 

[FR  Doc  91-3721  Filed  Z-14-01: 8:45  am] 
BNJJNQ  COOK  70M-ei-M 


[Docket  Na  AB-55  (Sub-Na  356X)] 

CSX  Tranaportation,  Inc.— 
Abandonmsnt  Exsmptlon— In  Boons 
County,  WV;  Exsmption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
subpart  F — Exempt  Abandonments  to 
abandon  its  3.89-mile  line  of  railroad 
between  milepost  0.0,  near  Elk  Run 
Junction,  and  milepost  3.89,  near  Blue 
Peimant  in  Boone  County,  WV. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
an  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandormient  shail  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  March  17, 
1991  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,* 


■  A  ttay  will  be  routinely  iuued  by  the 
Conuniision  in  thoae  proceedings  where  an 
informed  dedsion  on  environmental  itmie*  (whether 
raiaed  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  it*  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Oui.of- 
Service  Rail  Lines,  5  LCC2d  377  (ISSS).  Any  entity 
seeking  a  stay  involving  environmental  ooncems  U 
encouraged  to  file  Its  request  as  soon  as  possible  in 


formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2).*  and  trail  use/raU 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  February  25, 
1991.*  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  imder 
49  CFR  1152.28  must  be  filed  by  March  7. 
1991,  with:  Office  of  the  Secretarv,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger.  CSX  Transportation.  Inc., 
500  Water  Street  Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ad  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  February  20, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  fitjm  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  February  12, 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Stticklaod.  Jr.. 
Secretary. 
[FR  Doc.  91-3722  Filed  2-14-91;  8:45  am] 

BHJJNO  COOK  mC-01-M 


IDockat  Na  AB-290  (SulMto.  112X)] 

Norfolk  and  Western  Railway  Co.— 
AtMndonmsnt  Exemption— in  Suffolk 
and  Chssapssks,  VA;  Exsmption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
subpart  F — Exempt  Abandonment  to 
abandon  its  12.7-mile  line  of  railroad 
between  milepost  V-15.4,  at  Algren,  and 


order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

■  See  Exempt  of  Rail  Abandonment  —Offers  of 
Finan.  AssisU  4 1.CCJd  104  (1967). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  It  retains  iurisdiction  to  do  so. 


BEST  COPY  AVAILABLE 


M14 


Fadfd  RegMw  /  Vol  56.  No.  32  /  Friday.  Febniaiy  15.  1901  /  Noticw 


milepost  V-aS.!.  at  Kcnyon,  in  Suffolk 
and  Che—p— ka.  VA. 

AppUcant  Iws  oertified  that  (1)  No 
local  traffic  has  moved  ov«r  th«  Una  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines:  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
state  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessathm  of  service  over  die  line  either 
is  pending  with  die  Commission  or  with 
any  US.  District  Court  or  has  been 
decided  in  hvor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  conditioB  to  use  of  this 
exemption,  any  employee  afiected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  LCC  in 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petitioa  for  partial 
revocation  under  49  U.S.C  10506(d) 
must  be  filed. 

IVovlded  no  fonnal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  March  17. 
1991  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  llS2.27(cM2).*  and  tivil  use/raU 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  February  2S. 
1991.'  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  March  7. 
1991.  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
appHcant's  representative:  Richard  W. 
Kienle.  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510-2191. 


'  A  (Ujr  tdl  b«  fovMiMly  issuad  by  tbm 
CommlwteB  In  tkoa*  pcwiwHingi  whert  an 
tnfotmed  daeWoa  on  wvirawMnUl  Iimim  (wbather 
ralMd  by  a  pafty  or  bjr  Ik*  Sactioa  of  BiMigy  uul 
BnviroaiiMiH  In  to  ladapwdwit  invmtigatioa) 
caanol  be  anda  prior  to  Iho  albcttva  data  of  t)w 
nolica  of  anaivtiaa.  Saa  Bnaaapttoa  of  Out-of ■ 
Sarrtaa  Ball  LkNa.  S  ICCId  377  (US0).  Any  aatlty 
iaaHns  a  May  faiwJytos  aovlroaniaata]  ooocenia  ia 
ancoMragad  to  fila  its  raqiaaat  aa  aooa  aa  paaalbla  te 
ordar  to  pwmit  tiiia  rnwiliiliw  to  wvWw  a«d  ad 
on  Iha  raqMat  balora  iha  effactiva  data  of  thi« 
axamptloii. 

'  Saa  CiLaist-  *f  *■*!  Abandanwant— OBwa  of 
Ftaiaa.  AaaiaL.  4  LCCJi  Mt  (ISBT). 

•TW  rMdiil Ill  maeaft  a  h>a-Mad  H^  w 

tUHmmt  aa  laag  aa  M  wtaiaa  JwladkiUa*  (o  do  a*. 


If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  iaitio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  fit>m  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  Issue  the  EA  by  Februalry  2a  1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commert:e  Commission, 
Washington.  DC  20423]  or  by  calling 
Elaine  Kaiser.  Chief.  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  IS 
days  after  the  EA  becomes  available  to 
the  public 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  February  IZ  1991. 

By  tlie  Cominiuloa  David  M.  Konschnik. 
Director,  Otfict  of  proceedings. 
Sidaey  L  Stikkland.  |r.. 
SecTvtary. 
[FR  Doc  91-3723  FUed  2-14-81-,  8:45  am| 


(Docket  Mbu  AB-1S  (Sub-No.  1SSX)] 

SouttMm  PacMe  TraiMportation  Co4 
Abandonwnt  EawwpMon    In  YamhM 
County,  OR;  EMRiptlon 

Applicant  has  filed  a  notice  of 
exemption  tmder  49  CFR  1152  subpart 
F — ^Exempt  Abandonments  to  abandon 
its  4.67-inile  line  of  railroad  between 
milepost  737.894,  near  St  Joseph,  and 
milepost  742.568,  near  Carltoa  in 
Yamhill  County,  OR. 

Applicant  has  certified  that  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years:  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines:  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  ahaU  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  380  LCC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 


employees,  a  petition  for  partial 
revocation  under  49  U.&C  10S05(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  March  16, 
1991  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  llS2JZ7(c)(2).*  and  titiil  use/rail 
banking  statements  tmder  49  CFR 
1152.29  must  be  filed  by  February  25. 
1991.'  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  tmder 
49  CFR  1152.28  must  be  filed  by  March  6, 
1991.  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  shoiild  be  sent  to 
applicant's  representative:  Gary  A. 
Laakso,  Southern  Pacific  Transportation 
Company,  One  Market  Plaza,  San 
Francisco.  CA  9410S. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  February  19, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  It  (room 
3219,  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chiet  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  afier  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  February  12. 1991. 


■  A  stay  «vill  be  routinely  iuued  by  the 
Commlasion  in  those  proceedings  where  an 
Informed  dedsioti  on  eoviroiimantal  lasuea  (wtiether 
raised  by  a  party  or  by  the  Sactlon  of  Bnergy  and 
Environment  in  its  independent  Investigation) 
cannot  be  made  prior  to  the  effectiva  date  of  the 
notice  of  exemption.  See  Exatntkm  of  Oot-of-Servica 
Rail  Unes.  6  l.aC2d  377  (19S9).  Any  entity  seeking 
a  stay  inrolvlng  enviroiiniental  concerns  Is 
encouragad  to  Ala  Us  raqnaat  as  soon  as  posaibia.la 
order  to  pemit  tliis  Commissiaa  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
axeoiption. 

•  Soe  BxempL  ofKaU  AbandonrMnt—Offan  of 
Finan.  AtanL,  4 1.CC2d  1S4  (ISST). 

•  The  Coaunisaioa  win  aocapt  a  lata-filed  tail  aaa 
statanaat  ae  loatas  M  letalnt  iurlsdictkia  to  do  aa 
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By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  Jr., 
Secretary. 

[FR  Doc.  91-3724  Filed  2-14-91;  iS;4S  am] 
MUMa  COM  ms-si-M 


DEPARTMENT  OF  LABOR 

Employment  Standard* 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination; 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  fitim  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  prescribed  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat  1494,  as  amended,  40 
U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fiinge  benefits 
determined  in  these  decisions  shall  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimtun  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedtire  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
6  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  fiequenUy  and  in  large 
volume  causes  procedures  to  be 


impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
fit)m  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  woric  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fiinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitied 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimimi  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fiinge  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue  NW^  room  S-3014,  Washington, 
DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
docimient  entitied  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
mmiberfs).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 


Volume  I 


None. 


Vohnaan 

Minnesota:  MN90-15  Qan.  S,  p.  613,  pp. 

1990).  615, 623 

Nebraska:    NE90-2    (Jan.    6.  p.  721.  pp. 

1990).  722-723 

VoIubmHI 
Colorado:    CO90-3    t^aa.    5,    p.  121,  p.  122 
199a 


Montana:    MT90-1    (Jan.    5,    p.  171  pp. 
1990).  172-175 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
tmder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  doamient  entitied  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Docimients,  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202)  783- 
3228. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s]  of  interest 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
genercd  wage  determinations  for  the 
States  covered  by  each  volimie. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  8th  day  of 
February  1991. 
AlanLMoes, 

Director,  Diviaion  of  Wage  Determinotiona. 
(FR  Doc.  91-3465  Hied  2-14-91: 8.-45  am] 
iNJJNa  coos  4S1»47-II 


NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrence  Report  Section 
208  Report  Submitted  to  ttw  Congress 

Notice  is  hereby  given  that  pursuant 
to  the  requirements  of  section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  the  Nuclear  Regulatory 
Commission  (NRC)  has  published  and 
issued  another  periodic  report  to 
Congress  on  abnormal  occurrences 
(NUREG-0090,  VoL  13,  No.  3). 

Under  the  Energy  Reorganization  Act 
of  1974,  which  created  the  NRC  an 
abnormal  occurrence  is  defined  as  "an 
imscheduled  incident  or  event  that  the 
Commission  (NRC)  determines  is 
significant  from  the  standpoint  of  pubUc 
health  or  safety."  The  NRC  has  made  a 
determination,  based  on  criteria 
published  in  tiie  Federal  Register  (42  FR 
10050)  on  February  24, 1977.  that  events 
involving  an  actual  loss  or  significant 


6i]f 
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reduction  in  Uie  degree  of  protection 
against  radioactive  properties  of  source, 
•pedal  naclear,  and  by-product  material 
are  abnormal  occurrences. 

The  report  to  Congress  is  for  the  third 
calendar  quarter  of  1990.  The  report 
identifies  the  occurrences  or  events  that 
the  Commission  determined  to  be 
significant  and  reportable:  the  remedial 
actions  that  were  undertaken  are  also 
described. 

The  report  discusses  six  abnormal 
occurrences,  none  of  which  involved  a 
nuclear  power  plant  There  were  five 
abnormal  occurrences  at  NRC  licensed 
facilities:  One  involved  a  medical 
therapy  misadniinistration;  three 
involved  medical  diagnostic 
misadministrationt;  and  one  involved  a 
significant  breakdown  in  management 
and  procedural  controls  at  a  medical 
facility.  Hie  sixth  abnormal  occurrence 
was  reported  by  an  Agreement  State 
(Arizona);  the  event  involved  a  medical 
therapy  misadministration. 

A  copy  of  the  report  is  available  for 
public  inspection  and/or  copying  at  the 
NRC  Public  Document  Room,  2120  L 
Street.  NW,  (Lower  Level).  Washington. 
DC  20555,  or  at  any  of  the  nuclear  power 
plant  Local  Public  Document  Rooms 
throughout  the  country. 

Conies  of  NUREG-009a  Vol.  13.  No.  3 
(or  a  -y  of  the  previous  reports  in  this 
series),  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Gwemment  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013-7002. 
A  year's  subscription  to  the  NUREC- 
0090  series  publication,  which  consists 
of  four  issues,  is  also  available. 

Copies  of  the  report  may  also  be 
purchased  from  the  National  Technical 
infioraiation  Service,  Springfield.  VA 
22161. 

Dated  at  RockviHs.  MD  thia  11th  day  of 
February.  1991. 

For  tha  Nadear  Regulatory  Comraiaaioa 

Secretary  of  the  Coamussion. 

prt  Doc  M-aaS8  Filed  2-14-ei:  8:45  am] 


(DeelwC  MSl  7»-«  (SO-2M/270/at7)] 

Duk*  Pow«r  Company;  Iswanc*  Of 
AnMndRMnt  to  Matartaia  UOMM  No. 


The  U.S.  Nuclear  Regulatory 
Coaamissioa  (^  Commission)  has 
issued  Amendment  No.  2  to  Materials 
License  No.  SNM-ZS03  held  by  the  Duke 
Power  Company  for  the  receipt  and 
storage  of  spent  fiiel  at  the  Oconee 
independent  Spent  Fuel  Storage 
Installation,  kwated  on  the  Oconee 
Nuclear  SUttoo  site.  Oconee  County. 


South  Carolina.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  revises  the  Technical 
Specifications  in  appendix  B.  Changes 
were  made  to  Specifications  1.1.A  and 
1.1.B  of  appendix  B  to  reflect  Revision  4 
to  the  Oconee  Nuclear  Station 
Independent  Spent  Fuel  Storage 
Installation  [ISFSJ)  Security  Program. 

The  application  for  the  amen^ent 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  L  which  are  set  forth  in  (he 
license  amendmenL  Prior  public  notice 
of  the  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  In  any  significant  environmental 
impact  and  that,  pursuant  to  10  CFR 
S1.22(c).  an  environmental  assessment 
need  not  be  prepared  in  connection  %vith 
the  issuance  of  the  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  January  10, 1991.  and 
(2)  Amendment  No.  2  to  Materials 
License  No.  SNM-2503.  and  (3)  die 
Commission's  letter  to  the  licensee 
dated  February  7, 1991.  All  of  tiiese 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC,  and  at  the 
Local  Public  Document  Room  at  the 
Oconee  County  Public  Library.  501  W. 
Soutiibroad  Sti«et  Walhalla.  South 
Carolina  2909L 

Dated  at  Rocliville.  Maryland,  this  7th  day 
ofPel>ruaryl991. 

For  the  U.S.  Nuclear  Regulatory 
Commiuion. 


il-Haughoey, 

Chief.  Fuel  Cycle  Safety  Branch  Division  of 
Industrial  and  Medical  Nuclear  Safety,  Office 
of  Nuclear  Material  Safety  and  Sc^uart^ 
(FR  Doc  01-3807  Filed  Z-14-01:  B.-4S  am] 


Advioory  Committoo  on  RMdor 
Safoguards  Subcommlttoo  on  TVA 
Plant  Ucanslng  and  Raatart;  Maating 

The  ACRS  Subcommittee  on  TVA 
Plant  Licensing  and  Restart  will  hold  a 
meeting  on  March  4  and  5. 1991,  at  the 
Amberley  Suite  Hotel,  4880  University 
Drive,  Huntsville,  AL 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  a  follows: 


Monday,  March  4, 1991— ZOO  p.m.  until 

5:30  p.m. 
Tuesday.  March  5,  1991 — 8:30  a.m.  until 

3  p.m. 

The  Subcommittee  will  review  the 
planned  restart  of  Brotvns  Ferry  Unit  2. 

Oral  statements  maybe  presented  by 
members  of  the  public  with  the 
concurrence  of  tiie  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee, 
along  with  any  of  their  consultants  who 
may  be  present  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official  Mr.  Dean  Houston  (telephone 
301/492-9521)  between  7:30  a.m.  and 
4:15  p.m.  Persons  planning  to  attend  this 
meeting  are  uiged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc 
which  may  have  occurred. 

Dated  Pebruaiy  a.  1991. 
Gaiy  R.  Quittscfaraibar. 
Chief.  Nuclear  Reactora  Branch. 
[PR  Doc  91-3800  Filed  2-14-01:  8:45  am]     . 


Advlaofy  Comntittaa  on  Raadof 


Improvad  Ught  WatarRaactora; 
Poatponad 

The  ACRS  Subcommittee  meeting  on 
Improved  Light  Water  Reactors 
scheduled  to  be  held  on  Tuesday. 
February  12. 1991  at  7920  Norfolk 
Avenue.  Room  P-110,  Bethesda,  MD  has 
been  postponed  to  March  14  and  15, 
1991;  this  meeting  is  tentatively 
scheduled  to  be  held  at  Palo  Alta  CA. 
Notice  of  this  meeting  was  pubUshed  in 
die  Federal  Register  (56  FR  3480)  on 
Wednesday,  Januaiy  30, 1991.  A  notice 
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of  this  meeting  will  be  published  in  the 
Federal  Register  at  the  appropriate  time 
in  the  future. 

For  further  information  contact:  Mr. 
Medhat  El-Zeftawy  (telephone  301/492- 
9901)  between  7:30  a.m.  and  4:15  p.m. 

Dated:  February  8, 1991. 
Gary  R.  QoittachraUMr, 

Chief  Nuclear  Reactors  Branch. 

{FR  Doc  01-3700  FUed  2-14-«l;  8:45  am] 

sajJNQ  cooc  nMM>t-« 

[Docket  Noa.  SO-348  and  50-364] 

Alabama  Powar  Co.;  ConaldaratkMi  of 
Issuanca  of  Amandmant  to  Fa^niy 
Oparatlng  Ucanaa  and  PropMOd  no 
significant  Hazarda  ConaldaraHon 
Datarmlnation  "^nd  Opportunity  for 
Haaring 

The  VS.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  No.  50-348 
and  50-364  issued  to  Alabama  Power 
Company  (the  licensee)  for  operation  of 
the  Joseph  M.  Farley  Nuclear  Plant 
(FNP),  Units  1  and  Z  located  in  Houston 
County,  Alabama. 

The  proposed  amendments  would 
revise  Technical  Specification  section 
4.7.9  concerning  snubber  surveillance  for 
both  units  to  reflect  the  guidance 
contained  in  Generic  Letter  90-09. 
"Alternative  Requirements  for  Snubber 
Visual  Inspection  Intervals  and 
Corrective  Actions." 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  the  findings  required  by 
the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act)  and  the 
Commission's  regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendments  involve  no  significant 
hazards  consideration.  Under  the 
Commission's  regulation  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  reviewed  the 
proposed  changes  and  has  determined 
that  the  requested  amendinents  do  not 
involve  a  significant  hazards 
consideration  for  the  following  reasons: 

1.  Hm  propoaed  changes  «vill  not  involve  a 
significant  increase  in  the  prol>ability  or 
conaequeaces  of  aa  accidest  previously 
evaluated.  No  physical  diange  to  the  facility 


or  its  operating  parameters  is  being  made. 
The  proposed  dianges  were  developed  by  tiia 
NRC  Staff  and  maintain  tiie  same  confidence 
level  as  tiie  existing  visual  siniU>er 
inspection  schedule  as  specified  «viMn 
Generic  hetXet  00-09.  For  these  reaaoos.  the 
response  of  the  plant  to  previously  evaluated 
accidents  will  remain  unchanged. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  Since  no  change  is  being  made  to 
degrade  the  design,  operation,  or 
maintenance  of  the  plant  a  new  mode  of 
failure  is  not  created.  Therefore,  a  new  or 
different  kind  of  aoddent  will  not  oocw  as  a 
result  of  these  changes. 

3.  The  propoaed  changes  do  not  involve  a 
signifiGant  reduction  in  a  margin  of  safety. 
The  Surveillance  Requirements  set  forth  in 
Generic  Letter  90-00  as  alternative 
requirements  for  snubber  visual  Inspection 
intervals  were  developed  by  die  NRC  Staff, 
and.  as  addressed  in  Generic  Letter  90-09 
(indading  FNP's  revisions),  maintain  tiie 
same  oonhdeBce  level  as  the  present 
requirements.  Therefore,  incorporating  the 
suggested  SurveiUanos  Requirements  from 
Generic  Letter  00-00  will  not  reduce  any 
margin  of  safety. 

The  licensee  has  concluded  tiiat  die 
proposed  amendments  meet  the  three 
standards  in  10  CFR  50.92  and, 
therefore,  krvohre  no  significant  hazards 
consideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  die  licensee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis. 
Accordingly,  die  Commission  proposes 
to  determine  that  die  requested 
amendments  do  not  involve  a  significant 
hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatxny  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  die 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building,  7920 
Norfolk  Avenue.  Bethesda.  Maryland. 
bom  7:30  ajn.  to  4n5  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW..  Washington.  DC  Hie  filing 


of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 
By  March  18, 1991.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  op^atii^g  license  anH 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Stteel  NW..  Washington.  DC 
20^5  and  at  the  Local  Public  Document 
Room  located  at  Houston-Love 
Memorial  library,  212  W  Burdeshaw 
Street  P.O.  Box  1309.  Dothan.  Alabama 
36302.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  lequiied  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specificaily  explain  the  reasons 
why  intervention  riiould  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  oiider  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 
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Not  later  than  fifteen  (15]  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
ii  tervene  which  miut  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabUsh 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contention  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which.  If  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplment  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subfect  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  faicludteg  the  opportunity  to 
present  evidence  and  cross-examine 
%vitne8ses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
si^iificant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effectve.  notwithstanding 
the  request  for  a  bearing.  Any  hearing 
held  would  take  palce  after  issuance  of 
the  amendment 

If  a  final  determination  is  that  the 
amendment  involves  a  signifiomt 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  period 
However,  should  circumstances,  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  d»ating  or  shutdown  of  the 


facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  «vill 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington,  DC  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Elinor  0.  Adensam:  (petitioner's  name 
and  telephone  number),  (date  petition 
was  mailed],  (plant  name),  and 
(publication  date  and  page  number  of 
this  Federal  Register  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  to  James  H. 
Miller,  in,  Esq.,  Balch  and  Bingham,  P.O. 
Box  306, 1710  Sixth  Avenue  North, 
Birmingham,  Alabama  35201,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l](i)- 
(v)  and  2.n4(d) 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  6. 1991. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Doaunent 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC  20555  and 
at  the  Local  Public  Document  Room 
located  at  Houston-Love  Memorial 
Library,  212  W  Burdeshaw  Street  P.O. 
Box  1308.  Dothan,  Alabama  36302. 


Dated  at  Rockville,  Maryland,  this  12th  day 
of  February  1991. 

For  the  Nuclear  Regulatory  Commission. 
Stephen  T.  Hoftman. 
Project  Manager,  Project  Directorate  Il~l 
Division  of  Reactor  Projects — ////  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc  91-3847  Filed  2-14-^;  &-45  am] 
■UMQ  coot  7SSO-0t-« 


OFFICE  OF  PERSONNEL 
MANAQEMENT 

RsquMt  SubmittMl  to  0MB  for 
Ctoaranco 

AQCNCV:  Office  of  Personnel 
Management 

action:  Notice. 


:  In  accordance  with  the 
Paperworii  Reduction  Act  of  1880  (title 
44.  U.S.  Code,  chapter  35),  this  notice 
announces  the  request  for  clearance  of 
an  information  collection.  Application 
for  Solicitation  Privileges  in  the 
Combined  Federal  Campaign,  which  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review.  The 
application  is  completed  by  charitable, 
non-profit  tax-exempt  organizations 
and  assistance  programs. 

Approximately  500  forms  are 
completed  annually,  each  requiring  an 
estimated  10  hours  to  complete,  for  a 
total  public  burden  of  5,000  hours.  For 
copies  of  this  proposal  call  Ron 
Trueworthy  on  (202)  606-2261. 

DATIS:  Comments  on  this  proposal 
should  be  received  on  or  bisfore  March 
18,1991. 

AODMCSSCS:  Send  or  deliver  comments 
to— Joseph  Lackey,  Ol^  Desk  Officer. 
OIRA.  Office  of  Management  and 
Budget  New  Executive  Office  Buildbig. 
NW.,  Room  3002.  Washington,  DC  20503. 
Fon  fuhthcr  mromuTiON  contact: 
Jeremiah  J.  Barrett  (202)  606-2564. 

U.S.  Office  of  Personnel  Management 

Coastance  Bany  Newman, 

Director. 

[FR  Doc  91-3604  Hied  2-14-91: 8:45  am] 

BHXMQ  COOK  StSS-Ot-ll 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Fonns  Under  Roview  by  Offlco  off 
Manogsmont  and  Budgot 

Agency  Clearance  Office — Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Public  Reference  Branch, 
Washington.  DC  20549-1002. 
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Form  S.  Ftta  Na  ZTO-SZa 
Form  4.  File  Na  27&-12S 
Form  X  File  Na  270-128 

Notice  is  hereby  given  ^t  pursuant 
to  the  Paperwoik  Reduction  Act  of  1080 
(44  U.S.C  3501  9t  seq.],  iht  Securities 
cuk!  Exchange  Cominisston 
("Commission")  has  submitted  for  0MB 
approval  final  amendments  to  Forms  3. 
4,  and  5,  which  will  restructure  the 
manner  in  which  transactions  and 
holdings  by  persons  subfect  to  Section 
16  of  the  Securities  Exchange  Act  of 
1934  are  reported  With  respect  to  Form 
3,  the  Commission  estimates  that 
approximately  9,656  respondents  would 
be  affected  at  an  estimated  one-half 
burden  hour  per  response.  Form  4  would 
be  filed  by  09,182  persons  annually  at  an 
estimated  one-half  burden  hour  per 
response.  Form  S  would  be  filed  by 
40.500  persons  at  one  burden  hour  per 
response.  The  estimated  average  burden 
hours  are  made  solely  for  purposes  of 
the  Paperwork  Reduction  Act  and  are 
not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  the  Commission's  rules  and 
forms.  Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  the  Securities  and 
Exchange  Commission  rules  and  forms 
to  Kenneth  A.  Fogash,  Deputy  Executive 
Director,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549  and  Gary 
Waxman.  Clearance  Officer,  Office  <rf 
Management  and  Budget  (Paperwork 
Reduction  Project  3235-0104,  -0287,  and 
-0362).  room  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  Febniary  8, 1991. 
Margaret  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc.  91-3665  Filed  2-14-91:  8:45  am) 

mujNa  CODE  soi»-ot-«i 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

(Notice  No.  711) 

UoOar  Limitation  for  Display  and  Retail 
Advertising  Specialties 

aocncy:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Treasury. 

ACTION:  General  notice.        

StJMMARV:  This  notice  sets  forth  the 
annually  updated  dollar  limitations 
prescribed  for  alcohol  beverage  industry 
uenbers  under  the  'Tied  House" 


provisions  of  the  Federal  Alcohol 
Administratioo  Act 

DATCt:  This  notioe  shall  be  effective 
retroactive  to  January  1, 1991. 

Aoowessea:  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  650 
Massachusetts  Ave.  NW..  Washington. 
DC  20226. 

MM  PURTHEII  mromaATKM  CONTACT 
John  Colozzi,  Maiket  Compliance 
Branch,  (202)  535-6444. 
SUPPLEMCNTARY  MFORMATION:  Based  on 
data  of  the  Bureau  of  Labor  Statistics, 
the  consumer  price  index  was  6.1 
percent  higher  in  December  1990  than  in 
December  1989.  Therefore,  effective 
January  1. 1991,  the  dollar  limitation  for 
"Product  Displays"  (27  CFR  6.83(c))  is 
increased  from  $146X0  to  $155.00  per 
brand  Similarly,  the  "Retailer 
Advertising  Specialties"  (27  CFR  6.85(b)) 
is  increased  from  $72.00  to  $76.00  per 

brand.  Also,  the  "Participation  in     

Retailer  Association  Activities"  (27  CFR 
6.100(e))  is  increased  fit>m  $146.00  to 
$155.00  per  year. 

Industry  members  who  wish  to 
furnish,  give,  rent  loan  or  sell  product 
displays  or  retailer  advertising 
specialties  to  retailers  are  subject  to 
dollar  limitations  (27  CFR  6.38  and  6.85). 
Industry  members  making  payments  for 
advertisements  in  programs  or 
brochures  issued  by  retailer 
associations  at  a  convention  or  trade 
show  are  also  subject  to  dollar 
limitations  [27  CFR  6.100).  The  dollar 
limitations  are  updated  annually  by  use 
of  a  "cost  adjustment  factor"  in 
accordance  with  27  CFR  6.82.  The  cost 
adjustment  factor  is  defined  as  a 
percentage  equal  to  the  change  in  the 
Bureau  of  Labor  Statistics'  consumer 
price  index.  Adjusted  dollar  limitations 
are  established  each  January  using  the 
consumer  price  index  for  the  preceding 
December. 

Signed:  February  8, 1961. 
Stephen  E.  Higgins, 
Director. 
[FR  Doc.  91-3663  FUed  2-14-91:  8:45  am] 

BILUNQ  COOC  4S10-1S-M 


Internal  Revenue  Service 

[Deleoation  Ordw  Na  1121 

Delegation  of  Authority 

AOENCV:  Internal  Revenue  Service, 

Treasury. 

action:  Delegation  of  authority. 


;  Delegation  Order  No.  112  is 
revised  to  redelegate  authority  to  sign 
employee  plans  adverse,  modification  or 
revocation  determination  letters  to 


Chief,  Technical/Review  StafL  The  tert 
of  the  delegatioD  order  appears  below. 
I OATK  Septeober  2&  190a 
PONMATION  CONTACT 
Cora  Davis,  EOD,  room  2237, 1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224.  (202)  566-6222  (not «  to>l  free 
caU). 

Older  Na  112  (Rev.  10) 

Inactive  date:  September  28, 1990. 

Aufliority  to  Issue  Determination  md 
Revocatioa  Letter*,  to  Allow 
Amendmant  of  Eii4}loyee  Flans  ^fter 
the  Exiriration  of  tfie  RnneAal 
Amendment  Period  and  to  Issue 
Examlaaflon  Reports  relating  to 
Employee  Rant 

Pursuant  to  authority  vested  in  the 
Commissioner  of  Intenial  Revenue  by 
Treasury  Order  150-10,  authority  with 
respect  to  issuance  of  determination  and 
revocation  letters,  to  allow  amendment 
of  plans  after  the  expiration  of  the 
remedial  amendment  period  and  to 
issurance  of  examination  reports 
pertaining  to  employee  plans  and 
related  matters  is  delegated  as  follows: 

1.  The  District  Director  of  each 
Employee  Plans  and  Exempt 
Organizations  key  district  is  authorized 
subject  to  section  3,  to: 

(a)  issue  determination  and 
revocation  letters  involving  the 
provisions  of  sections  401, 403(a),  405. 
409A,  501(a)  and  4975(e)(7)  of  the 
Internal  Revenue  Code  of  1986  with 
respect  to: 

(1)  qualification  of  stock  bonus, 
pension,  profit  sharing,  employee  stock 
ownership,  annuity,  and  bond  purchase 
plans,  and  cash  or  deferred 
arrangements; 

(2)  exemption  from  federal  income  tax 
under  section  501(a)  of  trusts  forming  a 
part  of  such  plans,  provided  that  the 
determination  does  not  involve 
application  of  section  502  (feeder 
organizations)  or  section  511  (unrelated 
business  income),  or  the  question  of 
whether  a  proposed  transaction  will  be 
a  prohibited  transaction  under  section 
4975(c)(1)  or  section  503  with  respect  to 
plans  described  in  section  4975(g)(2)  or 

(3): 

(3)  compliance  with  the  applicable 
requirements  of  foreign  situs  trusts  as  to 
taxability  of  beneficiaries  (section 
402(c))  and  deductions  for  employer 
contributions  (section  404(a)(4));  and 

(4)  amendments  (including  those 
relating  section  414(1)  of  the  Code), 
partial  terminations  or  terminations  of 
such  plans  and  trusts. 

(b)  determine  that  any  organization  or 
trust  described  in  section  401(a).  the 
plan  of  which  is  referred  to  in  section 


Federal  Regtoter  /  Vol.  56.  No.  32  /  Friday.  February  15.  1991  /  Notices 


4075(g](2]  or  (3),  has  engaged  in  a 
prohibited  tranMction  under  section  503 
and  to  notify  such  entity  in  writing  of 
the  revocation  of  exemption  and  of  the 
requalification  for  exemption  after  such 
entity  establishes  that  it  will  not 
knowingly  again  engage  in  a  prohibited 
transaction  and  that  it  also  satisfies  all 
applicable  requirements  of  section 
401(a). 

(c)  issue  determination  and  revocation 
letters  with  respect  to  exemption  from 
federal  income  tax  of  a  group  trust: 

(1)  under  section  501(a),  with  respect 
to  its  funds  which  equitably  belong  to 
participating  trusts  described  in  section 
401(a),  and,  for  taxable  years  beginning 
after  December  31, 1981,  plans  and 
governmental  units  described  in  section 
805(d)(6):  and/or 

(2^  under  section  408(e).  widi  respect 
to  its  funds'  which  equitably  belong  to 
individual  retirement  accounts  wdiich 
satisfy  the  requirements  of  section 
408(a). 

(d)  issue  examination  reports  with 
respect  to: 

(1)  continued  qualification  under 
sections  401, 403(a),  405, 40gA,  and 
4875(e)(7)  of  plans  and  continued 
exemption  under  section  501(a)  of  the 
related  trust 

(2)  imposition  of  tax  under  sections  1, 
511  through  514. 641  and  Chapter  43;  and 

(3)  imposition  of  penalties  under 
Chapter  68  of  the  Internal  Revenue  Code 
of  1986. 

(e)  issue  modification  or  revocation  of 
determination  letters  described  above  in 
accordance  with  currently  applicable 
appeal  procedures.  If  the  revocation 
involves  collectively-bargained  plans,  or 
plans  for  which  the  Internal  Revenue 


Service  is  proposing  to  issue  a 
revocation  letter  because  certain 
fiduciary  actions  subject  to  Part  4, 
Subtitle  B  of  Title  I  of  the  Employee 
Retirement  Income  Security  Act  (ERISA) 
have  violated  the  exclusive  benefit  rule 
of  section  401(a),  the  plan  must  have 
been  submitted  for  technical  advice  and 
the  Assistant  Commissioner  (E)  must 
have  concurred  with  the  revocation, 
(f)  redelegate  this  authority  as  follows: 

(1)  with  respect  to  issuance  and 
modification  of  favorable  determination 
letters  or  examination  reports,  other 
than  a  report  issued  with  a  proposed 
revocation  letter,  not  below  Internal 
Revenue  Agent  and  Tax  Law  Specialist, 
GS-12,  and  then  only  if  such  individual 
is  a  person  other  than  the  initiator. 

(2)  with  respect  to  issuance  of 
proposed  and  final  adverse 
determination  letters  or  proposed  and 
final  revocation  letters  and  related 
examination  reports,  not  below  Chief, 
Technical/Review  Staff. 

2.  In  each  region,  the  Regional 
Counsel,  Chiefs  and  Associate  Chiefs, 
Appeals  Office,  are  authorized  to: 

(a)  issue  final  determination  or  final 
revocation  letters  on  appeals  from 
proposed  adverse  determination  and 
proposed  revocation  letters  issued  by 
key  district  offices  under  this  delegation. 

(b)  issue  letters  as  to  the  decision  on 
appealed  examination  reports  or  of 
deficiency  notices  as  provided  in 
Delegation  Order  No.  77  (as  revised). 

(c)  This  authority  may  not  be 
redelegated. 

3.  The  Assistant  Commissioner 
(Employee  Plans  and  Exempt 
Organizations),  with  concurrence  of  the 
Chief  Counsel  is  authorized  to  require 


prelssuance  review  of  final  adverse 
determination  and  final  revocation 
letters  covered  by  section  747e(a)  of  the 
Internal  Revenue  Code  of  1986. 

4.  The  District  Director  of  each 
Employee  Plans  and  Exempt 
Organizations  key  district  is  authorized 
to: 

(a)  allow  a  plan  to  be  amended  after 
the  expiration  of  its  remedial 
amendment  period  described  in  section 
401(b)  of  the  Code  for  any  plan  year  in 
which  a  request  for  a  determination 
letter  is  made  or  is  pending  with  the 
Service,  and  for  the  plan  year  prior  to 
the  plan  year  in  which  the  plan  is 
submitted  for  a  determination  letter  if 
the  plan  is  submitted  by  the  end  of  the 
time  for  filing  the  tax  return  of  the 
employer  (including  extensions)  for  the 
taxable  year  of  the  employer  beginning 
with  or  within  that  prior  plan  year, 
provided  that  two  conditions  are  met: 

(1)  the  plan  is  retroactively  amended 
to  comply  with  the  qualification 
requirements  as  of  the  time  the  defect  in 
the  plan  arose,  and 

(2)  employee  benefit  rights  are 
retroactively  restored  to  the  levels  they 
would  have  been  had  the  plan  been  in 
compliance  with  the  qualification 
requirements  from  the  date  the  defect  in 
the  plan  arose. 

(b)  redelegate  this  authority  but  not 
below  Chief,  Technical/Review  Staff. 

Delegation  Order  No.  112  (Rev.  9) 
effective  August  25, 1983,  is  hereby 
superseded. 

Dated:  September  28, 1990. 
Charlaa  H.  Brennan. 
Deputy  Commissioner  (Opentions). 
[FR  Doc.  91-3492  Filed  2-14-01;  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 

VoL  56,  No.  32 

Friday,  February  IS,  1991 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  put)iistied 
under  ttie  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


U  A  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  date:  Thursday,  February  21, 

1991. 

LOCATION:  Room  556,  Westwood 

Towers.  5401  Westbard  Avenue. 

Bethesda,  Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED:  Cigarette 

Lighter  NPR. 

The  staff  will  brief  the  Commission  on 
a  notice  of  proposed  rulemaking  (NPR) 
for  a  mandatory  consumer  product 
safety  standard  to  require  disposable 
and  novelty  cigarette  lighters  to  resist 
operation  by  children  less  than  five 
years  old. 

For  a  Recorded  Message  Containing  the 
Latest  Agenda  Information,  Call  (301) 
492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Betiiesda,  Md.  20207  (301)  492-6800. 

Dated:  February  12. 1991. 
Sheldon  0.  Butts, 

Deputy  Secretary. 

[FR  Doc.  91-3856  Filed  2-13-91;  2M  pm] 

MUMQ  COOE  63S»-01-M 
RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  February  21. 1991,  9:00  a.m., 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street.  Chicago,  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  B.O.  75-1.  Section  1. 

(2)  EO.  75-3,  SecUon  01. 

(3)  B.O.  75-2,  Section  14. 

(4)  Travelers'  Medicare  Contract 

(5)  Regulations — Part  200,  General 
Administration. 


(6)  Regulations — Parts  202  and  301, 
Employers  Under  the  Railroad  Retirement 
Act  and  Railroad  Unemployment  Insurance 
Act 

(7)  Regulations — ^Part  203,  Employees 
Under  the  Act 

(8)  Regulations — Part  255,  Recovery  of 
Overpayments. 

(9)  Regulations— Part  259.1.  Initial 
Detenninations  writh  Respect  to  Employer 
and  Employee  Status. 

(10)  Regulations— Part  32a  Initial 
Determinations  Under  the  Railroad 
Unemployment  Insurance  Act  and  Review  of 
and  Appeals  from  Such  Determinations. 

(11)  R^ations— Parts  320  and  340,  Initial 
Determinations  Under  the  Railroad 
Unemployment  Insurance  Act  and  Reviews 
of  and  Appeals  from  Such  Determinations; 
Recovery  of  Benefits. 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  COM  No.  312- 
751-4920.  FTS  No.  386-4920. 

Dated:  February  12, 1991. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  91-3857  FUed  2-13-91;  2:05  pm] 
BILLma  CODE  7S0S-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act  Pub.  L  94-109.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  February  18, 1991. 

A  closed  meeting  will  bie  held  on 
Tuesday.  February  19, 1991,  at  2:30  p.m. 
An  open  meeting  will  be  held  on 
Wednesday,  February  20. 1991,  at  10:00 
a.m.,  in  Room  1C30. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 


552b(c)(4).  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4],  (8),  (9)(i)  and  (10), 
permit  considerations  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
officer,  voted  to  considered  the  items 
listed  for  the  closed  meeting  in  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday. 
February  19. 1991.  at  2:30  p.m..  will  be: 

Institution  of  injunctive  actions. 
Opinion. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
February  20. 1991.  at  10:00  a.m..  wdll  be: 

1.  Consideration  of  whether  to  issue  a 
release  which  will  adopt  amendments  to  the 
net  capital  rule  under  the  Securities  Exchange 
Act  of  1934.  The  net  capital  rule  would  be 
amended:  to  prohibit  broker-dealers  bom 
making  distributions  of  net  capital  over  a 
certain  amount  to  a^iliated  parties  without 
first  notifying  the  Commission:  give  the 
Commission  the  ability  to  restrict  the 
withdrawal  of  capital  from  a  broker-dealer  in 
certain  circumstances:  and  prohibit  broker- 
dealers  from  «^thdrawing  capital  to  t>enefit 
insiders  of  the  firm  at  an  earlier  stage  than  is 
now  permitted.  For  further  information, 
please  contact  Roger  G.  Coffin  at  (202)  272- 
239a 

2.  Consideration  of  an  appUcation  of 
Wunsch  AucUon  System,  Inc.  ("WASI"),  filed 
pursuant  to  Section  5  of  the  Seouities  and 
Exchange  Act  of  1934  ("Act"),  for  an 
exemption  from  registration  as  a  national 
securities  exchange  under  Section  6  of  the 
Act  of  both  WASI  and  WASI's  computerized, 
"single-price  auction  system  ("Wunsch 
System").  For  further  information,  please 
contact  Gordon  Fuller  (202)  272-2414. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact  Paul 
AUcins  at  (202)  272-200a 

Dated:  February  12, 1991. 
JoDathan  G.  Katx. 
Secretary. 

[FR  Doc.  91-3839  Filed  ^-13-91:  8:45  am] 
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puMah«l  PMaidaMiiii.  Ruta.  PnpoMd 
Ruio,  and  NoOc*  documond.  ThsM 
comectiona  are  praparad  by  ffw  Offic*  of 
the  Fedanil  ~ 


docunent  categoriea  ataewhera  In  tt«a 


DEPARTMENT  OF  AORICULTURE 
Commodity  CradK  Corporatfon 
7CFR  Part  1403 


CotTadioB 

In  nde  docaowBt  M-M  bagiBBins  an 
pa^  369  in  the  iaaw  of  FViday.  ^m»T7 
4k  1901,  makff  utt  raBowinj  cuiiSLUonr 

1.  On  page  3S9,  fai  tfie  aecond  oofanmi. 
in  tha  first  One.  '^'*  ahooM  read  "not". 
In  tke  fifth  Una  from  tbtt  bottom  of  thft 
page,  "ad"  ahoaU  nad  "ancT. 

2.  Ob  the  MOM  pata.  is  te  tttM 
colnn.  "diataMM''  ahodd  lead 
"instanoaa". 


12  CFR  Pvts  614  «ld  ei« 


Loan 
Dafin 
Appraisal 


Correction 

In  propoaed  raW  docaaient  01-1328 
beginning  on  paye  2452.  in  the  iaaoe  of 
Wednesday,  Janmary  23.  IWl.  nake  the 
following  correctioaa: 

1.  On  page  245Z  in  tha  third  w»hiiMi 

in  the  second  complete  paragraphi  in  tha 
third  line  from  the  end.  "qualification" 
should  read  "quolificationa". 

2.  On  page  2454,  in  the  1st  column,  in 
the  last  paragraph,  in  the  10th  line,  "or 
should  read  "or". 

3.  On  the  same  page,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  sixth  line,  "maybe" 
should  read  "may  be". 


4.  On  paga  2186.  in  di«  2nd  column,  in 
the  18tb  liin,  "normally"  waa 
misspelied.  fai  the  same  coliimn,  in  the 
last  paragraph,  in  the  second  line 
"where"  sbonki  read  "were". 

5.  On  page  2457.  in  the  first  column,  in 
the  third  tine,  "S  7.6"  should  read 
"section  7.ft". 

6.  On  tha  same  page,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  eighth  hne  from  the 
end,  "PCS"  waa  printed  btcorrectly. 

7.  On  page  2458,  in  the  second  coliann, 
in  the  first  complete  paragraph,  in  the 
sixth  line  from  the  end.  "of'  should  read 
"to". 

8.  Oa  the  saase  page,  in  the  third 
column,  in  the  first  complete  paiagr^ih, 
in  the  eighth  line  from  the  end .  after 
"is"  insert  "a". 

9.  On  page  2458,  in  tha  third  mliimn.iri 
the  first  complete  paragraph,  in  the 
eighth  line.  "iT  should  read  "oT*.  In  the 
same  colimin,  in  the  second  complete 
paragraph,  in  the  second  line  from  die 
end,  "warehouses"  should  reed 
"warehousers". 

la  On  page  2461,  in  the  3rd  colama,  in 
the  14th  line,  "encourage"  ahoold  read 
"encourages". 

11.  Cte  pe«B  24641 

a.  In  the  first  column,  in  the  heading 
for  A  "Limitations"  should  read 
"Limitation''. 

b.  In  the  ninth  line  below  the  heading, 
"financing"  should  read  "financings" 

c.  In  the  same  paragraph,  in  the  third 
line  from  the  end,  "obligation"  should 
read  "obligated". 

d.  In  the  second  column,  in  the  first 
complete  paragraph,  in  the  seventh  tine, 
"proposed"  should  read  "reproposed"; 
and  in  the  eight  line,  "lend"  should  read 
"lending". 

e.  In  the  third  column,  in  the  second 
complete  paragraph,  the  second  line 
should  read,  "allow  any  of  the 
exclusions  of  existing". 

f.  In  the  same  cotuam,  in  the  third 
paragraph,  in  the  11th  line,  "guarantee" 
should  read  "guarantees".  In  the  same 
paragraph,  in  the  fifth  line  from  the  end, 
"not"  should  read  "no". 

12.  On  page  2465,  make  the  correction 
below: 

a.  In  the  first  column,  in  the  first 
complete  paragraph,  in  the  fifth  line, 
"and"  should  read  "or". 

b.  In  the  second  column,  in  the  second 


complete  paragrapdi.  fai  the  flnt  Une, 
"regulation*"  should  read  "regnlatioiw" 

c.  fai  the  same  paragraph,  in  the 
second  line  from  the  top  and  the  sixth 
line  from  tha  end,  "phooarily"  should 
read  "primary". 

d.  In  the  3rd  column,  in  the  10th  line, 
"visibility"  should  read  "viability".     • 

13.  On  page  2487,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
second  line  "enters"  was  misspeDed. 

8614.4000   [Correetad) 

14.  On  page  2468,  in  the  first  column, 
in  9  a4.4000(eX4),  hi  the  second  line, 
"interests"  should  read  "interesT. 

9614.4630  [Canededl 

15.  On  the  same  page,  in  the  second 
column,  in  |  ei4.409Q(cX3).  fai  tiie  sixth 
line,  "onijr.  should  read  "only" 

9614.4240   [Correetad] 

16.  Ob  page  24661  in  the  second 
column,  ta  1 614.4240(mXl).  hn  the  third 
line,  "interest"  should  read  "interest*". 

9614.4246    [CorrodMn 

17.  Ob  the  saaaa  page,  hi  the  third 
column,  in  1 014.4245(a)(4).  hi  the  eighth 

line,  remove  the  comma  after  "loan". 

9614.4260   [Corrected] 

18.  On  page  2470.  in  the  third  column, 
in  9  614.42eo(b)(2),  hi  the  seventh  tine, 
"appraisers"  should  read  "appraisals" 

9614.4225    [Corrected) 

19.  On  page  247Z  in  the  first  cohimn, 
in  9  614.4325,  in  pcvagraph  (c)(2).  third 
line,  and  in  paragraph  (c)(3),  in  the 
second  line,  "interest"  should  read 
"interests".  In  paragraph  (c)(4),  in  the 
last  line,  "toritory"  was  misspelled 

20.  In  tlie  second  column,  in  paragraph 
(g](3],  "commerce"  should  read 
"commence". 

9614.4352    [Corr*ct*dI 

21.  On  page  2474,  in  the  first  column, 
in  9  614.4352,  in  the  second  Hne  from  the 
end,  "capital"  was  misspelled. 

9814.4359    [Corrected] 

22.  On  page  2475.  in  the  first  column, 
hi  9  614.4359(b],  in  the  sixth  line, 
"leading"  should  read  "lending". 

aajjNa  coot  isoft«i-o 


Federal  Register  /  Vol.  56.  No.  32  /  Friday.  February  15.  1991  /  Corrections  6423 


DEPARTMEffT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Health  Resources  and  Adminiatration 

Rural  Health  Outreach  Grant  Program 

Correction 

In  notice  document  91-2851  beginning 
on  page  5012  in  the  issue  of  Thursday, 
February  7, 1991,  make  the  following 
corrections: 

1.  On  page  5012,  in  the  ttiird  column, 
in  the  fourth  line  from  the  bottom, 
"amont"  should  read  "among". 

2.  On  page  5013,  in  the  first  column,  in 
the  fifth  line  from  the  bottom,  "$3000" 
should  read  "$300". 

HUJNO  coot  1(0SK>1-O 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  ParU  1301  and  1304 

Definition  and  Exemption  of  Affiliated 
Practioners 

Correction 

In  proposed  rule  document  91-2262, 
beginning  on  page  4181,  in  the  issue  of 
Monday,  February  4, 1991,  make  the 
following  correction: 

On  page  4181,  in  the  3d  column,  in  the 
2d  full  paragrah,  in  the  11th  line  insert 
"not"  after  "does". 

nUJNQ  CODE  1S0S-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  151 

[CGO  90-054] 
RIN2115-A064 

Polhition-Prevention  Requirements  of 
Annex  V  of  MARPOL  73/78 

Correction 

In  the  issue  of  Tuesday.  February  5, 
1991.  on  page  4676,  in  the  correction  to 
proposed  rule  document  91-422  a  portion 
of  the  text  of  correction  number  2a  was 
incorrect  and  is  corrected  as  follows:  a. 
Under  Discussion  of  Proposed 
Amendments,  in  the  fourth  line  "151.51" 
should  read  "9  9  151.51". 

BtLUNQ  COOe  1$OS41-0 


Friday 

February  15,  1991 


Part  II 


Department  of 
Agriculture 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  3 

Animal  Welfare;  Standards;  Rnal  Rule 
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DEPARTIIENT  OF  AQRiCULTURE 


•  CFRPerta 

(DodMlNaM-aiai 

mitosn-AAao 

Afilniel  Weltafet  Standarde 


n  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Rnal  rule. 


;  We  are  amending  the 
regulations  for  the  humane  handling. 
care,  treatment,  and  transportation  of 
dogs  and  cats,  and  nonhuman  primates, 
by  a  comprehensive  revision  and 
rewriting  of  those  regulations.  The  effect 
of  this  action  is  to  update  the 
regulations,  to  make  them  more 
consistent  with  other  Federal 
regulations  concerning  the  handling, 
care,  treatment,  and  transportation  of 
these  animals,  and  to  carry  out  the 
requirements  of  the  amendments  to  the 
Animal  Welfare  Act  (7  U.S.C  2131,  et 
seq.),  enacted  December  23, 1985. 
Rewriting  the  regulations  also  makes 
them  easier  to  understand,  thereby 
increasing  compliance  and  making  them 
more  effective. 

vracnvi  DATK  This  final  rule  shall 
become  effective  March  18, 1901.  Plans 
for  providing  exercise  of  dogs  in  |  3.8 
and  for  promoting  the  psychological 
well-being  of  nonhuman  primates  in 
I  3.81  must  be  implemented  by  August 
14.1901. 


kTKM  CONTACTt 

Dr.  R.  L  Crawford,  Director,  Animal 
Care  Staff,  Regulatory  Enforcement  and 
Animal  Care.  APHIS,  USDA,  room  565, 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  (301)  438-7833. 
TARV  MFOmiATION: 


Background 

This  final  role  revises  the  regulations 
contained  in  9  CFR,  part  3,  subparts  A 
and  D.  It  is  the  result  of  an  intensive 
effort  that  began  in  1985  when  Congress 
amended  the  Animal  Welfare  Act  (7 
U.S.C  et  seq.)  (the  Act)  In  PubUc  Uw 
99-198,  The  Food  Security  Act  of  1985." 
and  directed  the  Secretary  of 
Agriculture  to  promulgate  certain  new 
relations  governing  the  humane 
handling,  care,  treatment,  and 
transportation  of  animals  by  dealers, 
research  facilities,  and  exhibitors, 
including  requirements  for  exercise  of 
dogs  and  a  physical  environment 
adequate  to  promote  the  psychological 
well-being  of  nonhuman  primates.  The 
final  rule  r^ects  the  many  years  of 


experience  of  the  Animal  aild  Plant 
Health  Inspection  Service  (APHIS). 
United  States  Department  of  Agriculture 
(the  Department)  in  enforcing  the  Act 
and  the  Animal  Welfare  regulations  (the 
regulations).  We  considered  many 
thousands  of  public  comments  in 
deciding  upon  the  content  of  the  final 
rule.  Our  ongoing  consultation  with  the 
United  States  Department  of  Health  and 
Human  Services  (HHS),  as  well  as  other 
Federal  agencies  concerned  with  animal 
welfare,  also  contributed  significantly  to 
determining  how  best  to  fulfill  our 
statuto^  mandate. 

Due  to  the  length  and  complexity  of 
this  docimient.  it  is  broken  down  into 
general  headings  and  specific 
subheadings  where  appropriate,  to 
assist  the  reader.  The  supplementary 
information  begins  with  a  brief  history 
of  this  rulemaking.  Following  that  are 
our  response  to  the  comments  we 
received  regarding  our  August  15, 1990, 
revised  proposal,  and  the  changes  we 
are  making  based  on  those  comments 
and  our  ongoing  consultation  with  HHS. 
Lastly,  we  address  the  concerns  raised 
in  the  public  comment  letters  regarding 
our  economic  assessments  of  the  cost  of 
implementing  the  proposed  regulations. 

General  Background  and  Statutory 
Infonnation 

The  regulations  are  contained  in  title  9 
of  the  Code  of  Federal  Regulations, 
chapter  L  subchapter  A,  parts  1. 2.  and  3. 
Part  I  provides  definitions  of  the  terms 
used  in  parts  2  and  3.  Part  2  sets  forth 
the  administrative  and  institutional 
responsibilities  of  regulated  persons 
under  the  Act  Part  3  provides 
specifications  for  the  humane  handling, 
care,  treatment,  and  transportation,  by 
regulated  entities,  of  animals  covered  by 
the  Act  Subpart  A  of  part  3  contains  the 
regulations  concerning  dogs  and  cats; 
subpart  B  contains  the  relations 
concerning  guinea  pigs  and  hamsters; 
subpart  C  contains  the  regulations 
concerning  rabbits;  subpart  D  contains 
the  regulations  concerning  nonhuman 
primates:  subpart  E  contains  the 
regulations  concerning  marine 
mammals;  and  subpart  F  contains  the 
regulations  concerning  other 
warmblooded  animals  regulated  under 
the  Act  APHIS  issues  and  enforces  the 
regulations,  under  authority  of  the  Act 
as  amended. 

On  December  23, 1985,  extensive 
amendments  to  the  Act  were  enacted 
(see  Pub.  L  99-198,  "The  Food  Security 
Act  of  1985.").  Among  other  things,  the 
Act  directs  the  Secretary  of  Agriculture 
to  promulgate  standards  to  govern  the 
humane  handling,  care,  treatment  and 
transportation  of  animals  by  dealer*, 
research  facilities,  and  exhibitors,  for 


exercise  of  dogs,  and  for  a  physical 
environment  adequate  to  promote  the 
psychological  weU-being  of  nonhuman 
primates.  In  order  to  comply  with  the 
amendments  to  the  Act  APHIS 
published  revisions  of  parts  1  and  2,  cmd 
a  proposal  and  a  revised  proposal  to 
amend  part  3,  as  discussed  below.     . 

Proposals  to  amend  parts  1  and  2  of 
the  regulations  were  published  in  the 
Federal  Register  on  March  31, 1987  (52 
FR 10292-10298.  Docket  No.  84-027,  and 
52  FR  10298-10322,  Docket  No.  84-010. 
respectively).  We  solicited  comments  for 
a  eo-day  period,  ending  Jime  1, 1987.  The 
comment  period  was  twice  extended, 
ending  on  August  27, 1987.  We  received 
7,856  comments,  many  of  which  stated 
that  it  was  difficult  to  comment  upon  the 
proposals  to  amend  parts  1  and  2 
independently  of  our  pn:q>osal  to  amend 
the  standards  in  part  3.  In  response  to 
comments,  we  published  revised 
proposals  on  parts  1  and  2.  along  with  a 
proposed  rule  to  amend  subparts  A,  B,  . 
C  and  D  of  part  3,  on  March  15, 1989  (54 
FR  10822-10835,  Docket  No.  86-013;  54 
FR  10835-10897,  Docket  No.  88-014;  and 
54  FR  10897-10954.  Docket  No.  87-004. 
respectively). 

We  solicited  comments  on  the 
interrelationship  of  parts  1  and  2  with 
part  3  for  a  60-day  period,  ending  May 
15, 1989.  Approximately  5,600  comments, 
received  or  postmarked  by  that  date, 
were  considered  in  preparing  final  rules 
for  parts  1  and  2.  (Any  that  also 
pertained  to  part  3  were  considered  as 
responding  to  the  proposal  to  amend 
part  3.)  The  final  rules  to  amend  parts  1 
and  2  were  published  in  the  Federal 
Register  on  August  31, 1989  (54  FR 
36112-36123,  Docket  No.  89-130,  and  54 
FR  36123-36163.  Docket  No.  89-131. 
respectively).  

Most  of  our  proposal  with  regard  to 
part  3  dealt  with  revisions  to  the 
standards,  based  on  our  experience 
enforcing  the  regulations.  We  also 
proposed  certain  significant  additions  to 
the  regulations,  based  on  our  mandate 
under  the  1985  amendments  to  the  Act 
For  example,  we  made  significant 
additions  to  the  regulations  regarding 
the  exerdse  of  dogs  and  regarding  a 
physical  environment  necessary  to 
promote  the  psychological  well-being  of 
nonhuman  primates.  We  solicited 
comments  on  the  proposal  to  amend 
part  3  to  be  made  for  a  120-day  period, 
ending  July  13. 1989.  A  total  of  10,686 
comments  were  received  in  time  to  be 
considered.  Included  among  the 
recommendations  we  received  in 
response  to  the  proposed  rule  were 
those  submitted  by  HHS,  with  whom  we 
continued  our  ongoing  consultation.  Of 
the  total  number  of  comments  received. 
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the  overwhelming  majority  were  in 
response  to  our  proposed  changes 
regarding  subparts  A  and  D. 

Upon  review  of  the  comments 
regarding  subparts  B  and  C,  we 
determined  that  in  general,  our 
proposed  revisions  of  those  subparts 
were  appropriate,  with  some  minor 
modifications.  On  July  16, 1990,  we 
published  a  document  making  final  the 
proposed  amendments  to  part  3  that 
pertain  to  subparts  B  and  C  (55  FR 
28879-28884,  Docket  No.  89-175). 
However,  due  to  the  nature  of  the 
comments  received  in  response  to  our 
proposed  amendments  regarding 
subparts  A  and  D,  and  as  a  result  of  our 
ongoing  consultations  with  other 
Federal  agencies,  we  made  certain 
major  modifications  to  our  March  15, 
1989,  proposal,  and  issued  a  revised 
proposal  regarding  those  subparts  on 
August  15, 1990  (55  FR  33448-33531, 
Docket  No.  90-040). 

We  received  a  total  of  11.932 
comments  in  response  to  our  revised 
proposal  in  time  to  be  considered.  Of  the 
comments  received,  509  were  from 
dealers  and  exhibitors,  1,372  were  fit>m 
the  research  community,  and  10,051 
were  from  members  of  the  general 
public.  We  included  comments  received' 
from  humane  societies  and  groups 
representing  the  public  in  the  areas  of 
aiiimal  welfare  and  animal  rights  with 
comments  from  the  general  public. 

Comments  raising  objections  or 
suggesting  changes  to  the  revised 
proposal  are  discussed  below  in  this 
supplement^  information. 
Subheadings  are  provided  in  the 
supplementary  information  to  guide  the 
reader  tlirough  the  material.  Section 
numbers  are  used  in  the  subheadings 
wherever  possible  to  further  assist  the 
reader.  We  have  made  a  number  of 
changes  to  our  August  15, 1990.  proposal 
in  this  final  rule.  "Hiose  changes  are 
explained  in  the  supplementary 
information  below.  The  remaining 
provisions  of  our  proposal  are  necessary 
to  ensure  the  health  and  well-being  of 
the  animals  in  question,  and  we  have 
included  these  remaining  provisions  in 
this  final  rule,  except  to  make  certain 
nonsubstantive  wording  changes  for 
clarification. 

In  our  discussion  of  the  comments 
received,  we  use  the  term  "proposed"  or 
"proposal"  when  referring  to  the  August 
15. 1990,  revised  proposal.  We  use  the 
term  "original  proposal"  when  referring 
to  the  March  15, 1989  proposal.  When 
referring  to  the  regulations  in  9  CFR  part 
3  prior  to  the  effective  date  of  this  final 
rule,  we  refer  to  the  "existing 
regulations." 


Ganacal  Comments 

A  large  number  of  commenters 
expressed  general  support  for  the 
proposed  provisions,  and  for  more 
stringent  regulations  in  general  A  large 
number  of  commenters  supported  the 
proposed  provisions  that  would 
establish  requirements  for  increased 
space  for  animals.  Many  commenters 
also  supported  exercise  for  laboratory 
animals.  A  small  number  of  commenters 
supported  those  provisions  that  they 
said  would  not  interfere  with  research. 

Conversely,  very  many  commenters 
opposed  the  proposal  in  general.  Many 
of  these  stated  in  general  that  the 
provisions  that  represented  revisions  to 
our  March  15, 1986  proposal  were 
unacceptable.  A  number  of  commenters 
stated  generally  that  the  proposal 
should  be  rewritten.  A  number  of 
commenters  expressed  opposition  to 
more  stringent  regulations.  Many 
commenters  recommended  that  no 
changes  be  made  to  the  existing 
regulations.  A  number  of  commenters 
asserted  that  the  proposed  regulations 
go  beyond  ensuring  the  humane  care 
and  use  of  animals.  Some  of  these 
commenters  stated  that  the  proposed 
standards  exceed  statutory  authority 
and  are  inconsistent  with  Congressional 
intent  In  this  final  rule,  APHIS'S 
statutory  authority  for  the  proposed 
regulatory  amendments  is  set  forth  in 
the  supplementary  information,  under 
the  headings  "General  Background  and 
Statutory  Information"  and  "Statutory 
Authority  for  This  Final  Rule."  Based  on 
the  statutory  authority  set  forth,  we 
believe  ample  authority  exists  for  this 
rule. 

A  large  number  of  commenters  stated 
that  the  involvement  of  other  Federal 
agencies  in  the  rulemaking  process  is 
resulting  in  weaker  animal  welfare 
regulations.  We  do  not  agree  that  the 
regulations  are  being  weakened.  On  the 
contrary,  this  final  rule  contains  a 
significant  number  of  provisions  that  are 
more  strijigent  than  those  in  the  existing 
regulations.  Additionally,  two 
significant  areas  in  the  proposal — the 
exercise  of  dogs  and  the  psychological 
well-being  of  nonhuman  primates — are 
not  in  the  existing  regulations. 

A  number  of  commenters  opposed  in 
general  what  they  considered  the 
weakening  of  our  original  proposal  in 
the  revised  proposal.  We  do  not  agree 
that  the  revised  proposal  represents  a 
weakening  of  our  original  proposal  We 
gauge  the  strength  of  the  animal  welfare 
regulations  by  how  well  they  effectuate 
the  humane  handling,  care,  treatment 
and  transportation  of  the  animals  in 
question.  Our  goal  is  to  accomplish  this 
end  in  the  most  reasonable  and  efficient 


way  possible.  We  expect  the  provisions 
in  this  revised  rule  to  attain  the  same 
ultimate  goal  as  those  in  the  proposed 
rule. 

Many  commenters  stated  that  they 
favored  more  specific  rather  than 
general  standards.  Of  those  favoring 
more  specific  standards,  many 
expressed  opposition  to  "performance 
standards,"  as  contrasted  with 
"engineering  standards."  Conversely, 
very  many  commenters  stated  that  tiiey 
were  in  favor  of  replacing  engineering 
standards  with  performance  standards. 
A  small  number  of  commenters  asserted 
that  including  rigid  engineering 
standards  in  the  proposed  regulations 
was  contrary  to  the  directives  of 
Executive  Order  No.  12498.  Many 
commenters  stated  that  the  proposed 
standards  would  interfere  with  research 
due  to  their  rigidity  and  specificity,  and 
would  not  allow  the  flexibility  and 
innovations  necessary  for  the  optimal 
care  and  treatment  of  animals.  Many 
commenters  stated  that  rigid  engineering 
standards  are  not  suitable  for  regulating 
a  wide  range  of  facilities,  interfere  with 
professional  judgment  rapidly  become 
obsolete,  and  are  not  scientifically 
justified.  In  developing  the  proposed 
rule,  we  relied  on  our  experience 
enforoing  the  regulations,  on  our 
scientific  expertise,  on  information 
supplied  by  other  Federal  agencies,  on 
research  data  regarding  animal 
behavior,  and  on  other  information 
sulunitted  by  the  public.  Our  goal  was  to 
establish  regulations  that  would  both 
promote  the  well-being  of  the  animals  in 
question  and  be  enforceable.  We  did  not 
consider  it  appropriate  to  couch  all  the 
proposed  regulations  either  in  the  form 
of  performance  standards  or  engineering 
standards.  In  formulating  the  proposal 
we  attempted  to  identify  those  areas 
where  variations  in  circumstances  and 
animal  behavior  would  make  very 
specific  standards  less  effective  in 
promoting  animal  welfare  than  broader, 
goal-oriented  standards.  In  those  areas, 
we  proposed  to  allow  for  flexibility  in 
how  the  goal  would  be  reached.  In  other 
areas,  we  determined  that  the  needs  of 
most  of  the  animals  housed,  handled,  or 
transported  together  were  so  similar 
that  specific  uniform  standards  were 
more  appropriate,  both  for 
enforceability  and  for  the  well-being  of 
the  animals.  Even  in  those  areas, 
however,  we  recognized  that  in  some 
cases  the  same  specific  requirements 
would  not  be  appropriate  for  every 
animal  involved.  To  accommodate  these 
exceptions,  we  provided  in  many  cases 
for  professional  discretion  by  the 
attending  veterinarian.  We  believe  that 
the  provisions  in  this  final  rule  represeiit 
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•  practical  and  eniatotabie  blend  of 
perfocmance  and  eagtoaaring  ttandarda. 

Many  conunenten  stated  that 
Congressional  intent  regarding  the  Act 
was  for  APHIS  to  avoid  the  use  of 
performance  standards.  These 
commenters  relsfred  to  correspondence 
between  certain  members  of  Congrese 
and  the  United  Sutes  OfBce  of 
Management  and  Budget,  in  which  the 
members  oi  Congress  nrged  that  specific 
standards  be  ad^>ted.  We  are  aware  of 
the  comspondence  r^errsd  ta  and  do 
not  apee  that  it  6illy  represents 
Coa^esstonal  intent  On  the  contrary, 
the  Congressional  Conference  Report  on 
the  Fiscal  Year  1901  Agricultural 
Appropriations  Bill  contains  the 
following  language:  "The  conferees 
expect  the  Animal  and  Plant  Health 
Inspection  Service  to  incorporate 
performance  based  standards  into  its 
regulations  when  such  performance 
based  standards  would  not  interfere 
with  the  establiahmoit  of  a  minimal 
level  of  care  or  the  enforceability  of  the 
Act  as  Congress  intended."  As 
discussed  above,  we  have  therefore 
incorporated  performance  based 
standards  where  we  considered  them 
appropriate. 

A  number  of  commaiters  stated  that 
researches  do  not  have  the  eiqtertise  to 
assess  perform«ice  standards.  We  do 
not  share  the  commenters'  concern.  The 
standards  set  forth  in  the  proposal 
clearly  state  the  ends  that  must  be 
achieved.  The  regulated  facilities,  and 
not  any  particular  researchers,  is 
reqxmsible  for  achieving  these  ends. 
We  are  confident  each  facility  has  or 
has  access  to  the  professional  expertise 
adequate  to  ensure  compliance  with  the 
regnlationa. 

One  commenter  stated  that  the 
National  Institutes  of  Health  (NIH) 
Guide  for  the  Care  and  Use  of 
Laboratory  Animals  (Guide)  must  not  be 
used  as  a  minimum  regulatory  standard. 
Several  commenters  sUted  that  it  is  not 
scientifically  valid  to  adopt  as  Federal 
regulations  all  of  the  elements  currently 
proposed  to  be  adopted  from  the  NIH 
Guide.  Conversely,  a  large  number  of 
commenters  stated  that  they  concurred 
with  coordination  between  certain 
provisions  of  the  regulations  and  the 
NIH  Guide.  Section  15(a)  of  the  Act 
requires  that  the  Secretary  of 
Aipiculture  consult  and  cooperate  with 
other  Federal  agencies  in  establishing 
standards,  and  consult  with  the 
Secretary  of  HHS  before  issuing 
regulations  (7  U.S.C  2145(a)).  However. 
.  notwithstanding  our  obligation  to 
consult  we  are  mindful  that  Congress 
has  entrusted  the  Department  with  the 
responsibility  for  establishing  minimum 


requirements  to  carry  out  the  Act's 
purposes,  and  for  administering  the  Act 
because  of  our  expertise  in  animal 
welfare  matters.  In  the  entire  proposal 
several  areas  contained  provisions  that 
paralleled  those  in  ths  NIH  Guide.  In 
those  cases,  in  fulfilling  our 
responsibility  to  set  forth  regulations 
providing  for  animal  welfare,  we  were 
also  able  to  set  forth  regulations  that 
harmonized  with  the  NDI  Guide. 

One  commenter  stated  that  the 
proposed  rulemaking  would  radically 
alter  established  Public  Health  Service/ 
NIH  policies.  We  disagree.  The  Public 
Health  Service  issues  their  Guidelines 
Independent  of  our  statutory  mandate. 
This  rule  concerns  the  implementation 
of  the  Animal  Welfare  Act  for  which 
the  Secretary  of  Agriculture  is 
responsible.  In  developing  the  proposed 
rule,  we  carried  out  our  statutory 
obligaticm  to  consult  with  HHS.  The 
consultations  ws  conducted  with  that 
Department  were  comprehensive  and 
intensive.  A  representative  from  the 
National  Institutes  of  Health  woriied 
closely  with  APHIS  to  provide  the  HHS 
position  on  all  issues  aflecting  the 
research  community.  Through  this 
consultation,  we  addeved  what  we 
understand  to  be  a  smtually  satisfactory 
document  Based  on  our  ongoing 
communicatien  with  HHS,  that  it  can  be 
readily  implemented  by  the  research 
community. 

A  number  of  conunenters  stated  that 
the  propoeal  was  not  stringent  enough  to 
meet  tha  intent  of  Congress.  We 
disagree.  The  intent  of  Congress  was  to 
provide  for  the  enhanced  well-being  of 
the  animals  covered  under  the  Act  and 
in  particular  to  provide  for  the  exercise 
needs  of  dogs  and  to  promote  the 
psychological  well-being  of  nonhuman 
primates.  Congress  has  provided  the 
Department  the  authority  to  develop 
regulations  to  promote  animal  welfare. 
We  believe  the  standards  in  this  final 
rule  provide  the  flexibility  to 
accommodate  varying  conditions  and 
procedures,  while  still  providing  the 
opportunity  for  exercise  of  dogs  and  an 
environment  to  promote  the 
psychological  well-being  of  nonhuman 
primates.  In  certain  cases,  based  on 
information  supplied  by  the  public  we 
have  made  modifications  to  our 
proposal  to  prmnote  better  the  well- 
being  of  the  animals  covered  by  the  Act 
and  the  regulations. 

A  number  of  commraiters  stated  that 
the  proposed  regulations  are  not 
supported  by  scientific  documentation, 
that  they  are  arbitrary  and  capricious, 
and  that  they  provide  no  evidence  either 
that  the  existing  standards  are 
inadequate  or  that  the  propooed 


standards  will  be  of  benefit  to  the 
animals'  welfare.  A  number  of 
commenters  recommended  that  the 
proposal  be  rewritten  to  reflect 
available  scientific  information  and 
current  professional  consensus.  A 
smaller  number  of  commenters 
expressed  the  opinion  that  APHIS  does 
not  have  the  technical  competence  to 
promulgate  the  proposed  standards.  The 
proposal  we  published  was  the  result  of 
a  Congressional  mandate  to  establish 
standards  to  provide  for  the  exercise  of 
dogs  and  for  the  psychological  well- 
being  of  nonhuman  primates,  ss  well  as 
the  result  of  changes  to  the  regulations 
that  we  considered  appropriate  based 
on  over  20  years  of  enforcing  those 
regulations.  As  noted  above,  in  1988  we 
published  an  initial  prc^iosal  to  amend 
and  expand  the  regidations.  We  invited 
public  comment  on  that  proposal, 
soliciting  whatever  scientific  data  was 
available.  Based  on  the  information  we 
received,  and  on  our  ongoing 
consultation  with  other  Federal 
agencies,  we  made  a  number  of 
significant  modifications  to  that  initial 
proposal.  The  basis  for  these  changes 
was  discussed  in  the  preamble  of  Ae 
revised  proposal  that  we  published 
August  15, 1990.  In  that  revised 
proposal,  we  again  invited  research  data 
and  other  public  comment.  We  have 
carefully  reviewed  all  of  the  data  and 
other  information  submitted  to  us,  and. 
based  on  that  information,  have  made 
certain  modifications  in  this  final  rule. 
The  basis  for  ttiese  modifications  is 
discTissed  in  the  supplementary 
information  of  this  final  rule. 

A  small  number  of  commenters 
recommended  that  separate  standards 
be  established  for  research,  dealer,  and 
exhibitor  facilities.  As  we  discussed  in 
our  proposal,  while  provisions  do  exist 
in  the  regulations  to  ensure  that  the 
standards  in  part  3  do  not  interfere  with 
approved  research,  in  general  we  do  not 
believe  that  separate  standards  for 
different  types  of  facilities  are 
appropriate.  The  Act  requires  that  we 
establish  minimum  standards  for  the 
humane  care  and  well-being  of  animals. 
The  fact  that  the  standards  we  proposed 
are  minimum  assures  that  they  will  be 
adequate  for  each  type  of  facility. 

A  large  number  of  commenters  stated 
in  general  that  the  scientific  community 
is  highly  motivated  to  maintain  the  best 
possible  laboratory  animal  care, 
because  it  is  essential  for  humane 
reasons  and  to  ensure  productivity  and 
accuracy.  As  discussed  in  the  proposal, 
we  agree  tiiat  humane  treatment  of 
animals  used  in  research  promotes  the 
well-being  of  the  animals  and  tbe 
research  value  of  the  activities 
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conducted.  The  standards  set  forth  in 
part  3  of  the  regulations  are  mininnun 
standards  necessaiy  for  the  well-being 
of  animals  housed,  held,  or  maintained 
at  any  of  the  various  categories  of 
regulated  entities.  We  encourage  and 
applaud  treatment  of  animals  according 
to  standards  in  excess  of  the  minimum 
However,  as  discussed  above,  we  do  not 
consider  it  appropriate  or  warranted  to 
establish  a  separate  set  of  standards  for 
each  type  of  regulated  entity,  as  was 
suggested  by  these  conunenters. 

Many  commenters  stated  that  the 
proposed  regulations  contain  too  many 
"loopholes"  that  allow  facilities  to 
interpret  or  cirounvent  standards,  even 
though  this  is  what  Congress  intended  to 
avoid  with  its  1985  amendments  to  the 
Act.  A  small  number  of  commenters 
stated  tiiat  An^  should  not  allow  any 
exemptions  from  the  regulations,  even  if 
approved  by  the  Institutional  Animal 
Care  and  Use  Committee  (Committee)  at 
research  facilities.  We  disagree. 
Throughout  this  rulemaking  process,  we 
have  remained  cognizant  that  section 
13(a)(6)  of  the  Act  prohibits  the 
Secretary  itom  interfering  with  research 
design  or  the  performance  of  actual 
research.  Accordingly,  the  regulations 
provide  research  fadlities  with 
exceptions  from  the  standards  in  part  3, 
when  such  exceptions  are  specified  and 
justified  in  the  proposal  to  conduct  the 
activity.  This  provision  is  clearly  set 
forth  in  part  2  of  the  regulations,  and  we 
do  not  agree,  as  one  commenter 
recommended,  that  a  similar  provision  is 
necessary  as  preface  to  part  3. 

On  the  other  hand,  a  number  of 
commenters  stated  that  AWIS 
exceeded  statutory  authority  and 
Congressional  intent  by  proposing 
regulations  that  interfeie  with  research 
facilities'  right  to  determine  whether  an 
activity  is  to  be  considered  as  a  part  of 
the  performance  of  research.  We 
disagree.  These  regulations  are 
consistent  with  the  Act's  requirement 
that  our  regulations  do  not  interfere  with 
the  design  or  performance  of  research. 

One  commenter  asked  that  we  clarify 
which  provisions  could  be  departed 
from  if  approved  in  a  research  protocol, 
and  which  need  to  be  adhered  to  in 
every  case.  The  Act  is  clear  on  this 
issue.  No  provision  in  the  regulations  is 
to  interfere  with  research  ^lat  is  part  of 
an  approved  protocol 

A  large  number  of  commenters 
addressed  the  issue  of  primary 
enclosure  size.  Of  those  rfiamaainfl 
primary  enclosures,  many  supported  the 
areas  where  our  proposed  provisions 
coincided  with  the  NIH  Guide.  Very 
many  commenters  supported  in  general 
larger  cages  for  animals.  Many 
commenters  stated  (hat  the  minimnni 


space  requireaients  set  forth  in  the 
proposal  were  iasuffident  Based  both 
on  our  experience  enforcing  the 
regulations  and  on  animal  research,  we 
disagree  that  die  minimum  space 
requirements  we  proposed  are 
insufficient  In  the  case  of  each  of  the 
animals  whose  treatment  is  regulated 
under  subparts  A  and  D — cats,  dogs, 
and  nonhuman  primates — the  specific 
minimum  space  requirements  are  at 
least  as  stringent  as  those  in  the  existing 
regulations.  In  the  case  of  cats,  we  have 
increased  the  space  requirements  from 
the  existing  regulations.  In  the  case  of 
dogs,  we  have  maintained  the  existing 
floor  space  requirements  for  most  dogs, 
have  increased  the  space  requirements 
for  certain  dogs,  and  have  added  height 
requirements.  In  the  case  of  nonhuman 
primates,  we  have  set  forth  space 
requirements  that  in  effect  closely 
parallel  those  in  the  existing  regulations, 
and  that  in  certain  cases  exceed  the 
requirements  in  the  existing  regulations. 
In  all  cases,  notwithstanding  the  specific 
primary  enclosure  dimensions  required 
by  the  proposal,  the  regulations  would 
require  that  the  animal  be  able  to  move 
in  a  normal  manner. 

Several  commenters  stated  generally 
that  the  proposed  regulations  would 
unduly  restrict  the  exercise  of 
professional  judgment  by  the  attending 
veterinarian  and  other  laboratory 
animal  professionals.  We  recognize  that 
under  certain  circmnstances,  specific 
uniform  requirements  will  not  be  most 
effective  in  promoting  the  well-being  of 
all  animals  involved.  To  accommodate 
such  situations,  we  have,  in  many  cases, 
provided  for  discretion  on  the  part  of  the 
attending  veterinarian.  We  therefore 
disagree  with  the  commenters  that  the 
provisions  of  this  final  rule  will  imduly 
restrict  professional  judgment 

Many  commenters  stated  ^nerally 
that  the  proposed  regulations  would 
have  an  adverse  effect  on  animal 
welfare.  We  disagree.  The  regulations 
set  forth  in  this  final  rule  include  the 
addition  of  certain  requirements  for  the 
well-being  of  animals,  as  mandated  by 
Congress,  and  amendments  to  the 
existing  regulations  that  we  consider 
necessary  to  improve  animal  care.  We 
consider  this  final  rule  to  be  an 
improvement  over  the  existing 
regulations. 

A  large  number  of  commenters 
expressed  concern  that  the  proposed 
regulations  would  be  unenforceable, 
given  the  current  number  of  inspectors 
employed  by  the  Department  We  are 
making  no  changes  based  on  these 
comments.  In  developing  the  proposed 
regulations,  we  were  cognizantof  the 
demands  they  would  nw^fff  on 
Department  personnel  and  are 


confident  that  tfie  proposed  provisions 
are  workable  and  enforceable.  Beyond 
that  we  believe  that  they  are  necessary 
to  enable  us  to  meet  ear  Congressional 
mandate  to  promote  and  protect  the 
well-being  of  the  animals  covered  under 
tiieAct 

Many  commenters  stated  more 
specifically  that  the  Dq>artment  would 
have  difficulty  enforcing  the  provisions 
regarding  exercise  requirements  for  dogs 
and  the  promotion  of  the  psychokigical 
well-being  of  nonhuman  primates.  We 
disagree.  Those  particular  areas  of  the 
regulations  require  fadUties  to  develop 
plans  for  meeting  the  respective  needs 
of  dogs  and/or  nonhuman  primates.  In 
enforcing  the  regulations,  an  inspectw 
will  visually  inspect  the  animals  and  the 
facility,  and  will  review  the  required 
plans,  as  well  as  records  of  any 
exemptions  for  qiecific  animals,  ta 
verify  what  he  or  she  observes. 
Development  of  the  plans  will  require 
involvement  of  the  attending 
veterinarian,  and  in  the  case  of  research 
facilities,  the  Committee.  We  are 
confident  that  such  professional 
involvement  combined  with  inspections 
by  the  Departaient  will  be  of  greater 
benefit  to  the  animals  involved  than 
rigid,  across-the-board  standards  that  do 
not  take  into  account  varying  conditions 
and  procedures. 

One  conunenter  stated  that  the 
attending  veterinarian  should  have 
greater  (hscretion  in  the  formulation  of 
animal  care  plans,  and  that  all 
veterinarians  should  be  board-certified. 
The  regulations  require  that  the 
attending  veterinarian  have  knowledge 
of  the  species  to  be  maintained  at  a 
facility.  Additional  requirements  would 
be  at  the  discretion  of  the  facility. 

One  commenter  stated  that  the 
regulations  as  proi>osed  allow  for  too 
much  "professional  judgment"  on  the 
part  of  the  attending  veterinarian.  The 
commenters  questioned  whether  all 
veterinarians  would  have  the  integrity 
necessary  to  make  sound  professional 
jw^ments.  Under  the  regiUations,  the 
attending  veterinarian  is  responsible  to 
the  facility,  which  is  responsible  for 
compliance  with  the  regulations.  The 
facility  is  therefore  dependent  on  the 
attending  veterinarian's  sound  judgment 
to  remain  in  compliance.  Additionally, 
all  decisions  made  by  attending 
veterinarians  will  be  subject  to  review 
by  APHIS  inspectors. 

A  large  number  of  commenters  stated 
that  requirements  for  exercise  of  dogs 
and  social  interaction  of  primates  must 
be  spelled  out  clearly.  We  consider  the 
requirements  refeired  to  be  set  forth 
clearly  in  our  proposal.  It  is  clear  what 
ends  are  to  be  achieved.  However;  we 
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do  not  consider  it  in  the  best  interests  of 
individual  animals,  many  with  differing 
needs,  to  restrict  all  facilities  to  the 
same  specific  set  of  procedures  in 
achieving  those  ends. 

In  certain  provisions  in  the 
regulations,  the  standards  allow  for 
adherence  to  "generally  accepted 
practices."  A  small  number  of 
commenters  stated  that  this  term  is 
vague,  and  that  inspectors  will  be 
unable  to  evaluate  whether  a  facility  is 
in  compliance.  We  disagree.  Department 
inspectors  are  professional  veterinary 
medical  officers  or  animal  health 
technicians,  and  are  well  trained  in,  and 
able  to  evaluate  what  constitute, 
generally  accepted  practices.  A  number 
of  commenters  stated  that  customary 
and  generally  accepted  practices  were 
precisely  what  Congress  was  objecting 
to  when  it  required  that  the  regulations 
be  amended.  We  disagree  with  the 
general  statement  that  generally 
accepted  practices  are  harmful  to 
animals.  We  partiodarly  disagree  with 
the  allegation  that  accepted  professional 
veterinary  practices  are  inadequate. 
Even  in  the  absence  of  Federal 
regulations  regarding  animal  care,  the 
veterinary  profession  adheres  to  its  own 
professional  standards  to  ensure  the 
well-being  of  the  animals  it  attends  to. 
The  changes  that  Congress  mandated  in 
the  1985  amendments  to  the  Act  were 
for  the  most  part  additions,  not 
amendments,  to  the  existing  regidations. 
These  additions,  specifically  relating  to 
exercise  for  dogs  and  the  psychological 
well-being  of  non-human  primates,  have 
been  included  in  the  regulations  in  such 
a  way  as  to  allow  for  the  diversity  of 
needs  among  species,  breeds,  individual 
animals,  and  conditions.  A  more  rigid, 
inflexible  approach  could  actually  prove 
injurious  to  the  animals. 

A  large  number  of  conunenters  stated 
that  facilities  need  to  be  able  to 
establish  their  own  performance 
standards,  so  that  a  facility  can  ensure 
adequate  animal  care  and  can 
accommodate  special  institutional  needs 
and  circumstances.  Conversely,  a 
number  of  commenters  stated  that  the 
Department  is  illegally  delegating  its 
statutory  duty  to  issue  regidations  to 
those  being  regulated  We  disagree  that 
the  Department  is  inappropriately 
delegating  its  authority.  Through  the 
regulations  set  forth  in  this  final  rule,  we 
are  establishing  standards  for  the 
exerdse  of  dogs  and  the  psychological 
well-being  of  nonhuman  primates. 
Under  the  regulations,  facilities  are 
authorized  only  to  develop  specific 
procedures  for  meeting  the  standardr. 

One  commenter  stated  that  any  plans 
or  standard  operating  procedives 


developed  by  a  Committee  to  comply 
with  the  regulations  should  be  required 
to  be  submitted  for  Department 
approval.  Under  the  regulations,  such 
plans  will  be  subject  to  review  by 
Department  inspectors.  We  therefore  do 
not  consider  it  necessary  to  require  their 
submission  for  approval  prior  to 
implementation. 

The  regulations  as  proposed  provided 
in  certain  cases  for  written 
documentation  by  facilities  of 
procedures  and  exemptions.  A  number 
of  commenters  questioned  whether 
APHIS  would  retain  copies  of  this 
documentation.  The  commenters 
expressed  concern  that  if  APHIS  took 
possession  of  copies,  that  information 
would  then  be  available  to  the  public 
under  the  Freedom  of  Information  Act. 
According  to  the  commenters,  this 
would  both  allow  competitors  access  to 
information  associated  with  research, 
and  provide  potential  terrorists  with 
information  regarding  facilities.  As  a 
general  rule,  the  written  documentation 
required  by  the  regulations  will  be 
inspected  by  APHIS  at  the  facility,  and 
will  not  be  copied  or  removed.  However, 
APHIS  will  have  the  option  of  removing 
such  documentation  if  removal  is 
necessary  to  carry  out  enforcement 
procedures. 

One  commenter  recommended  that 
the  general  public  and  any  veterinarian 
be  permitted  access  to  records  of 
research  facilities  to  assist  APHIS  in 
monitoring  these  sites  for  compliance. 
Under  the  Act,  enforcement  is  restricted 
to  Department  employees,  and  may  not 
be  delegated  to  members  of  the  public. 

A  number  of  conunenters  stated  that 
the  proposed  regulations  would  burden 
research  facilities  with  unnecessary 
paperwork.  On  the  other  hand,  a  large 
number  of  other  commenters  opposed 
the  elimination  in  the  revised  proposal 
of  any  recordkeeping  requirements  that 
appeared  in  the  original  proposal.  One 
commenter  called  for  daily  or  weekly 
documentation  by  facilities  of 
compliance  with  the  regulations.  A 
number  of  other  commenters  stated  that 
the  proposed  standards  for  laboratory 
animals  were  carefully  drawn  to  avoid 
unnecessary  paperwork.  Under  the 
Paperwork  Reduction  Act,  we  are 
required  to  minimize  the  paperwork 
burden  on  the  pubhc,  consistent  with  the 
proper  performance  of  our 
responsibilities  under  the  Act.  Cognizant 
of  this  obligation,  we  developed  the 
proposed  regulations  with  the  goal  of 
reducing  paperwork  requirements  as 
much  as  possible,  while  still  retaining 
the  ability  to  document  adequately 
conditions  for  enforcement  purposes. 
Eliminating  documentation  requirements 


entirely  would  in  certain  areas  hinder 
our  ability  to  carry  out  our  mandate  to 
promote  and  enforce  the  welfare  of 
animals  covered  under  the  Act.  The 
recordkeeping  and  reporting 
requirements  in  this  final  rule  represent  - 
what  we  consider  the  minimum 
necessary  to  enable  us  to  enforce  the 
regulations  adequately. 

Some  commenters  stated  that  the 
proposed  regulations  would  eliminate 
the  transport  of  animals  by  air. 
However,  the  commenters  did  not 
supply  data  to  support  these  assertions. 
The  purpose  of  amending  the  regulations 
is  to  help  ensure  the  health  and  well- 
being  of  dogs  and  cats.  In  the  absence  of 
data  indicating  that  other  factors  should 
override  specific  measures  proposed  to 
achieve  this  goal,  we  are  making  no 
changes  to  our  proposal  based  on  these 
comments. 

A  small  number  of  commenters  stated 
that  the  regulations  should  differentiate 
clearly  between  standards  for 
transportation  of  shipped  animals,  and 
those  traveling  with  passengers.  With 
regard  to  carriers  and  intermediate 
handlers,  the  regulations  specify  that 
animals  are  covered  by  the  regulations 
when  "accepted"  by  those  entities  for 
transport.  If  these  animals  are  in  the 
possession  of  individuals  in  passenger 
areas,  they  are  not  subject  to  the 
regulations.  Several  commenters  stated 
that  the  transportation  standards  should 
be  clarified  as  to  "transport  in 
commerce"  and  "transport  between 
buildings."  We  do  not  consider  such  a 
distinction  necessary.  Regulated 
animals  must  be  handled  in  compliance 
with  the  standards  at  all  times. 

Several  commenters  stated  generally 
that  the  proposed  standards  would 
result  in  an  increased  risk  of  disease 
and  injury  to  both  humans  and  animals. 
We  believe  that  the  proposed 
regulations  should  pose  little  increased 
risk  if  proper  medical,  health, 
husbandry,  and  safety  procedures  are 
followed.  Whatever  risk  might  exist  will 
be  minimized  by  the  provisions  in  this 
final  rule  that  allow  for  professional 
judgment  as  to  the  health  and  safety 
needs  of  individual  animals,  breeds,  and 
species. 

A  small  number  of  commenters  stated 
that  standards  for  temperature  ranges 
should  be  as  uniform  as  possible 
throughout  the  regulations  to  avoid 
concision.  In  many  areas  in  this  final 
rule,  based  on  information  we  received 
from  the  public,  we  have  made  changes 
to  standardize  allowable  temperature 
ranges.  These  changes  are  discussed  in 
the  supplementary  information  of  this 
final  rule.  One  commenter  recommended 
that  all  temperature  and  humidity 
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standards  be  deleted  from  the 
regulations,  and  be  replaced  with 
general  performance  standards.  We 
disagree  with  the  commenter  with 
regard  to  temperature  requirements. 
Although  the  needs  and  tolerances  of 
individual  animals  allow  for  some 
variation  in  acceptable  temperature 
levels,  certain  upper  and  lower  limits 
exist  that  are  applicable  to  animals  in 
general.  With  regard  to  humidity,  the 
regulations  as  proposed  already  provide 
for  profeasiontd  discretion  in 
determining  appropriate  humidity  levels. 

A  number  of  commenters  stated  that 
environmental  and  temperature 
standards  for  animals  should  be  similar 
to  human  standards  until  comfort 
indices  for  various  species  can  be 
established.  We  disagree  with  the 
commenters.  DiiTerences  among  species 
do  not  allow  for  accurate  cross-species 
comparisons. 

One  commenter  stated  that  allowing 
for  flexibility  or  innovation,  as  provided 
in  certain  cases  in  the  regulations,  is 
inappropriate  when  dealing  with 
minimum  standards.  We  disagree.  The 
regulations  include  minimum  standards, 
as  required  by  law.  In  allowing  for 
flexibility  and  innovation,  we  are  simply 
allowing  regulated  entities  some  latitude 
in  determining  how  to  satisfy  those 
minimum  requirements. 

One  conunenter  stated  that  the 
regulations  would  create  an  adversarial 
relationship  between  veterinarians  and 
researchers.  Several  commenters  stated 
that  under  the  proposed  regulations,  the 
attending  veterinarian  and  Committee 
would  become  an  enforcement  agent  of 
APHIS,  which  is  not  authorized  by  the 
Act.  One  commenter  opposed  the 
involvement  of  the  Committee  in  the 
approval  of  procedures,  because, 
according  to  the  commenter,  this  usurps 
management's  role  and  exceeds 
APHIS'S  statutory  authority.  Under  the 
regulations,  the  research  facility  is 
responsible  for  ensuring  that  the 
regulations  are  met.  Under  the 
regulations,  the  attending  veterinarian 
and  the  Committee  are  to  provide 
professional  judgment  to  the  facility.  We 
do  not  consider  this  an  adversarial 
relationship,  nor  do  we  consider  it  as 
delegating  enforcement  authority  to 
either  the  attending  veterinarian  or  the 
Committee. 

A  small  number  of  commenters  stated 
that  many  of  the  proposed  provisions 
would  be  used  to  eliminate  animals  from 
biomedical  research.  As  we  discussed  in 
our  proposal,  history  does  not  support 
such  an  assertion.  Concerns  regarding 
the  elimination  of  animals  from  research 
were  raised  in  1988  and  1967  when  the 
Act  was  first  enacted  and  regulations 
were  promulgated  to  implement  it.  To 


the  contrary,  however,  tremendous 
advances  in  human  and  animal  health 
have  been  made  possible  through 
continued  support  for  biomedical 
research.  In  enarting  the  1985 
amendments  to  the  Act,  Congress 
specifically  found  that  the  use  of 
animals  is  instrumental  in  certain 
research  and  education  (7  U.S.C. 
2131(b]).  We  believe  that  the  provisions 
of  this  rule  will  effectuate  the  intent  of 
Congress  without  imposing  an 
unnecessary,  unreasonable,  or 
unjustified  financial  burden. 

Several  commenters  expressed 
concern  that  the  proposed  regulations 
would  discourage  young  people  from 
entering  medical  research  fields.  We 
disagree.  We  believe  that  greater 
concern  for  the  humane  care  and  use  of 
animals  may  in  fact  encourage  new 
scientists  and  foster  greater  support  for 
biomedical  research  throughout  our 
society. 

One  commenter  stated  that  the 
phrasing  of  the  proposed  regulations 
indicated  application  to  non-animal 
areas.  In  certain  cases,  such  as 
housekeeping  standards,  application  to 
non-animal  areas  was  intentional, 
because  the  condition  of  a  premises  can 
have  an  impact  on  the  animals  housed 
at  the  facility.  In  certain  other  cases, 
such  as  temperature  requirements  in 
housing  facilities,  qualifying  language  is 
included  to  make  it  clear  that  the 
standards  need  be  met  only  when 
animals  are  present.  We  believe  that  the 
remainder  of  the  proposed  provisions 
express  their  intent  clearly  as  to  which 
areas  of  a  facility,  conveyance,  or 
operation  would  be  affected. 

Several  commenters  recommended 
that  the  proposed  regulations  include  an 
index  to  allow  easier  retrieval  of 
information.  We  do  not  believe  it  is 
necessary  to  include  an  index  in  the 
regulations.  Each  of  the  subparts 
designates  the  types  of  animals  it 
covers.  Within  each  subpart,  the 
contents  of  each  section  are  indicated 
by  a  section  heading.  These  headings 
are  set  forth  in  a  table  of  contents  at  the 
begiiming  of  each  subpart.  We  believe 
that  this  format  provides  adequate 
reference  to  the  contents  of  the 
regulations. 

Several  commenters  requested  that  in 
developing  a  final  rule,  the  Department 
consider  all  comments  received  on 
previous  proposed  standards,  as  well  as 
those  received  on  our  most  recent 
proposal.  We  take  seriously  our 
responsibility  under  the  Administrative 
Procedure  Act  to  consider  each 
comment  timely  received  in  response  to 
proposed  nilemdcing.  AccoidiBgly,  we 
have  reviewed  all  such  comments  in  the 
process  of  developing  and  modifying  the 


rulemaking  that  is  culminating  in  this 
final  rule. 

One  commenter  stated  that  all  pet 
animal  businesses  should  be  covered  by 
the  regulations.  The  regulations  in 
subparts  A  and  D  apply  to  those  entities 
specified  under  the  Act  as  being  subject 
to  its  provisions.  Under  the  Act,  certain 
retail  stores  that  sell  pet  nnimaU  are 
subject  to  the  Act  and  the  regulations. 
Otluer  commenters  stated  that  humane 
societies,  animals  rights  organizations, 
and  other  special  interest  groups  should 
be  subject  to  the  regulations.  Such 
entities  are  not  specified  under  the  Act 
as  being  subject  to  its  provisions,  cuid 
therefore  are  not  subject  to  the 
regulations  unless  they  also  act  as 
dealers,  exhibitors,  research  facilities, 
intermediate  handlers,  or  carriers. 

Several  commenters  stated  either  that 
the  proposed  regulations  were  written  in 
a  manner  not  understandable  by  the 
general  pubUc,  thereby  making 
conunents  on  them  difficult,  if  not 
impossible,  or  that  the  regulations 
should  be  reformatted  or  rewritten  to 
improve  their  clarity.  Based  on  the  great 
number  of  comments  we  received 
addressing  both  specific  and  general 
provisions  set  forth  in  the  proposal,  we 
believe  that  in  general  the  public  found 
the  proposed  provisions  understandable, 

Efl^ective  Dates 

A  large  number  of  commenters 
addressed  the  issue  of  when  the 
regulations  should  become  effective. 
Several  commenters  expressed  the 
opinion  that  the  Department  is  obligated 
to  make  the  amended  regulations 
effective  upon  publication  of  this  final 
rule.  One  commenter  stated  that  the 
Department  has  already  exceeded  the 
time  during  which  it  was  legally 
obligated  to  establish  new  regulations. 
Memy  more  conunenters  called  for  a 
delay  in  the  effective  date,  in  order  to 
allow  time  for  adequate  plarming  and 
financing.  The  conunenters  requesting  a 
delay  recommended  that  the  regulations, 
particularly  those  provisions  regarding 
minimum  space  requirements,  become 
effective  from  1  to  5  years  after 
publication.  A  small  number  of 
commenters  requested  that  primary 
enclosure  space  requirements  be 
"grandfathered"  in,  to  allow  use  of 
existing  primary  enclosures  that  are  not 
in  compliance  with  the  new  standards, 
until  those  enclosures  would  otherwise 
need  replacement 

We  disagree  that  the  Department  has 
illegally  delayed  publication  of  this  final 
rule.  On  die  contniry,  the  Department 
has  dihgendy  pursued  the  promulgation 
of  these  regulations  with  as  much  speed 
as  thrar  osnplexity  allows.  We  are 
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keenly  aware  of  the  economic  impact 
these  amended  regulationa  will  have  on 
regulated  entitiee.  However,  we  are 
obligated  to  eatablith  standards  to 
promote  the  well-being  of  the  animals 
protected  by  the  Act  notwithstanding 
the  fact  that  expenses  will  be  incurred 
by  regulated  facilities  in  complying  with 
the  regulations.  We  are  also  aware  of 
our  obligation  under  Executive  Order 
12291  to  minimize  the  economic  impact 
of  these  rules  on  affected  entities.  In 
recognition  of  this  responsibility,  and  of 
the  practical  delays  that  will  necessarily 
be  associated  with  complying  with 
certain  of  the  new  requirements,  we  are 
providing  that  the  facility  plans  for 
providing  exercise  of  dogs,  and  for 
promoting  the  psychological  well-being 
of  nonhuman  primates,  must  be 
developed  and  implemented  within  180 
days  of  the  publication  date  of  this  final 
rule. 

Many  commentets  pointed  out  that 
several  of  the  new  requirements  would 
require  affected  facilities  to  make 
extensive  structurally  related  changes  in 
order  to  be  able  to  comply  with  the  new 
regulations.  We  beUeve  those  comments 
are  well-founded  and,  therefore,  in  order 
to  allow  affected  facilities  the  time 
necessary  to  make  such  changes,  we  are 
providing  in  this  rule  that  regulated 
persons  have  until  February  15, 1994,  to 
comply  with  a  fiew.  specific  provisions. 
These  provisions  appear  in  Uiis  rule  in 
the  follo%ving  places: 

1.  Section  3.6(b)(l)(ii)(A)  through 
9  3.6(b)(l)(ii)(C)  (redesignated  from 

S  3.6(b)(l)(i)  through  §  3.6{b)(l)(iii)  in  the 
proposed  rule),  regarding  minimum 
space  requirements  for  primary 
enclosures  containing  cats; 

2.  Section  3.6(c)(l)(iii),  regarding 
height  requirements  for  primary 
enclosures  containing  dogs: 

3.  Section  3.e(c)(2)(ii)  (redesignated 
from  S  3.6(c)(2)  in  the  proposed  rule), 
regarding  perimeter  fences  surrounding 
dogs  kept  on  tethers: 

4.  Section  3.77(f),  regarding  perimeter 
fences  surrounding  nonhuman  primates 
housed  at  sheltered  housing  facilities; 

5.  Section  3.78(d).  regardSig  perimeter 
fences  surrounding  nonhuman  primates 
housed  at  outdoor  housing  facihties;  and 

6.  Section  3  J0(b)(2)(i)  through 

S  3.80(b)(2)(iv)  (redesignated  from 
9  3.80(b)(1),  9  3.80(b)(2).  9  3.80(b)(4),  and 
9  3.80(b)(5).  respectively,  in  the 
proposed  rule),  regarding  minimum 
space  requirements  for  primary 
enclosures  containing  nonhuman 
primates. 

Because  this  new  rule  replaces  the 
current  standards,  we  are  providing  in 
this  rule  that  where  standards  currently 
exist  with  regard  to  the  provisions  listed 
above,  those  existing  standards  must  be 


complied  with  during  the  period  prior  to 
February  15. 1994.  This  will  enable  us  to 
maintain  the  standards  necessary  for 
the  well-being  of  those  animals  whose 
care  will  be  affected  by  the  need  for 
structural  changes.  Although  we  are 
providing  additional  time  to  comply 
with  those  new  standards  that  require 
extensive  structural  changes,  it  is 
nevertheless  our  intent  to  encourage 
facilities  to  make  those  changes  and 
come  into  compliance  with  the  new 
standards  as  soon  as  possible. 

Subpart  A — ^Dogs  and  Cats 

Regulations  for  humane  handling, 
care,  treatment,  and  transportation  of 
dogs  and  cats  are  contained  in  9  CFR 
part  3,  subpart  A.  These  regulations 
include  minimum  standards  for 
handling,  housing,  feeding,  watering, 
sanitation,  ventilation,  shelter  from 
extremes  of  weather  and  temperature, 
veterinary  care,  and  transportation. 

It  should  be  noted  that  the  regulations, 
as  discussed  in  this  final  rule,  apply  only 
to  live  dogs  and  cats.  In  our  August  15, 
1990,  proposal,  we  proposed  to  revise 
and  rewrite  the  existing  regulations 
based  on  our  experience  administering 
them.  We  also  proposed  to  amend  our 
regulations  to  add  requirements  for  the 
exercise  of  dogs.  This  is  specifically 
required  by  the  1985  amendments  to  the 
Act.  (See  1752, 99  Stat.  1645.  Pub.  L  99- 
198.  amending  section  13  of  the  Act).  We 
discuss  below  each  topic  covered  in  our 
proposal. 

Several  commenters  recommended 
that  adequate  provisions  for  exercise 
and  socialization  be  provided  for  cats  as 
well  as  dogs.  As  we  discussed  in  our 
proposal,  one  of  our  specific  obligations 
under  the  1985  amendnients  to  the  Act 
was  to  establish  requirements  for  the 
exercise  of  dogs.  In  response  to  that 
mandate,  we  included  such  provisions  in 
our  proposal.  However,  the  Act  does  not 
specifically  require  that  we  establish 
exercise  requirements  for  cats,  and 
based  on  the  information  we  have 
reviewed,  we  do  not  feel  it  is  necessary 
or  appropriate  to  require  exercise  and 
socialization  for  cats. 

Housing  Facilities  and  Operating 
Standards 

Existing  99  3.1  through  3.3  provide 
requirements  for  facilities  used  to  house 
dogs  and  cats.  Existing  9  3.1.  "Facilities. 
general,"  contains  regulations  pertaining 
to  housing  facilities  of  any  kind.  It  is 
followed  by  existing  9  3.2.  "Facilities, 
indoor,"  and  9  3.3.  "Facilities,  outdoor." 
In  our  proposed  rule,  we  proposed  to 
amend  these  sections  to  provide  for  an 
environment  that  better  promotes  the 
health,  comfort,  and  well-being  of  dogs 
and  cats.  We  also  proposed  to  add 


sections  that  provide  regulationa 
specifically  governing  two  other  types  of 
facilities  used  to  house  dogs  and  cats — 
sheltered  housing  facilities,  and  mobile 
or  traveling  housing  facilities.  The  term 
"sheltered  housing  facility"  is  de&ied  in 
part  1  of  the  regulations  as  "A  housing 
facility  which  provides  the  animals  with 
shelter;  protection  from  the  elements: 
and  protection  from  temperature 
extremes  at  all  times.  A  sheltered 
housing  facility  may  consist  of  runs  or 
pens  totally  enclosed  in  a  bam  or 
building,  or  of  connecting  inside/outside 
nms  or  pens  with  the  inside  pens  in  a 
totally  enclosed  building."  The  term 
"mobile  or  traveling  housing  facility," 
also  included  in  part  1,  is  defined  as  "a 
transporting  vehicle  such  as  a  truck, 
trailer,  or  railway  car,  used  to  house 
animals  while  traveling  for  exhibition  or 
public  education  purposes." 

Some  of  the  regulations  we  proposed 
for  housing  facilities  are  applicable  to     - 
housing  facilities  of  any  kind.  As  in  the 
existing  regulations,  we  proposed  to 
include  these  standards  of  general 
applicability  in  one  section,  proposed 
9  3.1,  that  would  also  include  many  of 
the  provisions  in  existing  9  3-1  ■ 
Additionally,  we  proposed  amendments 
to  the  existing  regulations  that  are 
specific  to  particular  types  of  housing 
facilities,  and  included  those  provisions 
in  separate  sections  of  the  proposed 
regulations.  In  some  cases  where  the 
existing  regulations  would  have  been 
unchanged  in  substance,  we  made 
wording  changes  to  clarify  the  intent  of 
the  regulations. 

Several  commenters  recommended 
that  we  require  that  housing  facilities 
comply  with  Federal.  State,  and  local 
laws  and  regulations  relating  to  housing 
facilities  for  dogs  and  cats,  so  as  to 
allow  uniform  enforcement  by  various 
jurisdictions.  We  are  making  no  changes 
based  on  these  comments.  We  are 
authorized  under  the  Act  to  establish 
minimum  standards  for  animal  welfare. 
This  mandate  is  different  than  those 
imder  other  Federal,  State,  and  local 
laws. 

One  commenter  requested  that  we 
combine  the  provisions  regarding 
sheltered  housing  facilities  and  outdoor 
housing  facilities  to  avoid  confusion 
over  which  is  which.  As  defined  in  part 
1  of  the  regulations,  sheltered  and 
outdoor  housing  facilities  are  two 
distinct  types  of  facilities.  Because  of 
the  differences  between  the  two,  we 
consider  separate  regulations  necessary 
for  each. 
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Housing  Facilities,  General 

Housing  Facilities:  Structure; 
Construction — Section  3.1(a) 

\Nb  proposed  in  9  3.1(a)  to  require  that 
housing  facilities  for  dogs  and  cats  be 
designed  and  constructed  so  that  they 
are  structurally  sound.  We  proposed 
that  they  must  be  kept  in  good  repair, 
and  that  they  must  protect  the  animals 
from  injury,  contain  the  animals 
securely,  and  restrict  other  animals  and 
unauthorized  humans  from  entering.  A 
small  number  of  commenters 
specifically  supported  these  provisions 
as  written.  A  large  number  of 
commenters  addressed  the  issue  of 
restricting  the  entrance  of  unauthorized 
humans,  stating  that  the  responsibility 
for  maintaining  adequate  security  at  a 
facility  belongs  to  the  facility,  and  not  to 
the  Department  of  Agriculture.  Others 
were  concerned  that  even  if  the  facility 
made  reasonable  efforts  to  prevent  the 
entry  of  unauthorized  humans,  the 
facility  would  still  be  liable  for  the  entry 
of  trespassing  individuals.  Because, 
unlike  nonhuman  predators  and  pests,  it 
may  be  virtually  impossible  to  prevent 
the  unauthorized  entry  of  humans,  it  will 
not  be  a  violation  of  these  regulations 
for  facilities  to  fail  to  prevent  such  entry. 
In  this  final  rule, -we  are  therefore 
removing  the  requirement,  as  proposed 
in  99  3.1  (a)  and  (b),  that  facilities 
restrict  the  entry  of  unauthorized 
humans. 

A  small  number  of  commenters  stated 
that  the  provision  that  facilities  restrict 
the  entry  of  other  animals  was 
unnecessarily  stringent.  One  commenter 
stated  that  reasonable  efforts  to  comply 
with  this  provision  should  be  sufficient. 
Others  requested  clarification  of  the 
definition  of  "other  animals."  We 
continue  to  believe  that  the  provision  is 
^  adequate  as  written.  Unlike  the  forced 
entry  of  imauthorized  humans,  entry  by 
other  animals  can  be  prevented  by 
structural  safeguards.  Our  implicit  intent 
in  requiring  that  other  animals  be 
restricted  from  entering  the  facility  was 
to  bar  the  entry  of  animals  that  could  be 
detrimental  to  the  health  and  well-being 
of  the  animals  housed  at  the  facility. 

One  conmienter  recommended  that 
facilities  be  required  only  to  reasonably 
protect  animals  from  injury.  We  are 
making  no  changes  based  on  this 
comment  We  do  not  consider  it 
unreasonable  to  require  facilities 
registered  or  licensed  under  the  Act  to 
ensure  the  well-being  of  the  animals  in 
their  custody. 

Housing  Facilities:  Condition  and  Site — 
Section  3.1(b) 

In  proposed  9  3-l(b).  we  proposed  to 
add  the  requirement  that  a  dealer's  or 


exhibitor's  housing  facilities  be 
physically  separated  from  any  other 
business.  When  more  than  one  entity 
maintains  facilities  on  the  premises,  the 
increased  traffic,  equipment  and 
materials  in  proximity  to  the  animals 
can  be  detrimental  to  the  animals'  well- 
being.  Also,  in  cases  where  more  than 
one  entity  maintains  animals  on  a 
premises,  it  can  be  difficult  to  determine 
which  entity  is  responsible  for  which 
animals  and  for  the  overall  conditions. 
To  avoid  this  difficulty,  we  proposed  to 
require  that  housing  facilities  other  than 
those  maintained  by  research  facilities 
and  Federal  research  facilities  be 
separated  from  other  businesses.  We 
did  not  propose  to  impose  this 
requirement  on  research  facilities, 
because  they  are  often  part  of  a  larger 
sponsoring  establishment  such  as  a 
university  or  pharmaceutical  company, 
and  responsibihty  for  animal  and  site 
conditions  rests  with  that  establishment. 
Therefore,  we  have  not  encountered  the 
enforcement  difficulties  noted  above 
with  respect  to  research  facilities. 

One  commenter  specifically  supported 
these  provisions  as  written.  Several 
commenters  recommended  that  we 
require  that  all  holding  facilities  and 
broker  operations  be  operated  in  a 
building  separate  from  the  owner's 
dwelling  or  living  quarters,  with  the 
exception  of  administrative  offices.  We 
do  not  consider  the  location  of  a 
licensee's  dwelling  relevant  to  the 
welfare  of  the  animals  housed  in  a 
facility,  and  therefore  are  making  no 
changes  based  on  this  comment. 

We  also  proposed  in  9  3.1(b)  to 
require  that  housing  facilities  and  areas 
used  for  storing  animal  food  and 
bedding  be  kept  free  of  any 
accumulation  of  trash,  waste  material, 
junk,  weeds,  and  other  discarded 
material,  in  order  to  prevent  an 
unsanitary  condition  and  problems  with 
diseases,  pests,  and  odors.  The  need  for 
orderliness  applies  particularly  to  the 
areas  where  animals  are  maintained  in 
the  housing  facilities.  Under  our 
proposal,  these  areas  would  have  to  be 
kept  bee  of  clutter,  including  equipment 
furniture,  and  stored  material,  but  could 
contain  materials  actually  used  and 
necessary  for  cleaning  the  area,  and 
fixtures  or  equipment  necessary  for 
proper  husbandry  practices  and 
research  needs. 

A  small  number  of  commenters  took 
issue  with  these  proposed  provisions. 
One  commenter  stated  that  weeds  are 
not  necessarily  detrimental  to  the 
welfare  of  animals.  Others 
recommended  that  we  prohibit  the 
conditions  described  only  when  they 
might  negatively  affect  the  health  and 
welfare  of  the  animals,  or  that  we 


reword  the  proposed  provision  for 
clarity.  We  are  making  no  changes 
based  on  these  comments.  While  weeds 
themselves  may  not  be  detrimental,  they 
interfere  with  such  necessary  practices 
as  cleaning  and  rodent  control.  We 
continue  to  believe  that  the  wording  as 
proposed  is  necessary  and  enforceable. 

Housing  Facilities:  Surfaces;  General 
Requirements — Sections  3.1(c)  (1)  and 
(2) 

We  included  in  proposed  9  3.1(c) 
requirements  concerning  housing  facility 
surfaces  that  are  common  to  all  types  of 
faciUties.  We  proposed  to  include 
requirements  specific  to  particular  types 
of  facilities  in  separate  sections.  In 
9  3.1(c)(1),  we  proposed  to  require  that 
ihe  surfaces  of  housing  facilities  either 
be  easily  cleaned  and  sanitized,  or  be 
removable  or  replaceable  when  worn  or 
soiled.  These  provisions  also  applied  to 
houses,  dens,  and  other  fiUTiiture-type 
fixtures  or  objects  within  the  facility. 

Proposed  9  3.1(c)(1)  also  required  that 
any  surfaces  that  come  in  contact  with 
dogs  and  cats  be  free  of  jagged  edges  or 
sharp  points  that  might  injure  the 
animals,  as  well  as  rust  that  prevents 
the  required  cleaning  and  sanitization. 
We  proposed  to  allow  rust  on  metal 
surfaces,  as  long  as  it  is  not  excessive 
and  does  not  reduce  structural  strength 
or  interfere  with  proper  cleaning  and 
sanitization. 

We  proposed  in  9  3.1(c)(2)  to  require 
that  all  surfaces  be  maintained  on  a 
regular  basis  and  that  surfaces  that 
cannot  be  easily  cleaned  and  sanitized 
be  replaced  when  worn  or  soiled. 

A  small  number  of  commenters 
specifically  supported  these  provisions 
as  written.  One  commenter  expressed 
the  opinion  that  the  provisions  in 
proposed  9  3.1(c)(1)  were  redimdant 
with  the  requirements  in  proposed 
9  3.10.  We  disagree.  The  requirements  in 
proposed  9  3.1(c)(1)  are  structural 
requirements  for  housing  facilities.  The 
provisions  in  proposed  9  3.10  pertain  to 
cleaning  and  sanitization. 

One  commenter  stated  that  rusted 
areas  cannot  be  adequately  sanitized, 
and  that  rust  affects  structiiral  strength 
and  creates  harmful  runoff,  and 
therefore  should  be  prohibited.  Based  on 
our  experience  enforcing  the  regulations, 
we  have  not  found  superficial  rust  to  be 
a  problem  with  regard  to  either 
structural  strength  or  sanitization.  We 
are  therefore  making  no  changes  based 
on  this  comment. 

Housing  Facilities:  Surfaces:  Cleaning — 
Section  3.1(c)(3) 

We  proposed  in  9  3.1(c)(3}  to  require 
that  hard  surfaces  that  come  in  contact 
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with  dogi  or  cats  b«  spot-cleanad  daily 
and  Maitized  at  laaat  every  2  week*. 
PropoMd  i  110(b)  also  provided  for 
vacioua  aethode  of  eanitiiing  primary 
encloeuraa  and  food  and  water 
receptacles.  Bacauaa  these  methods  are 
effoctiva  in  general  for  sanitization  of 
hard  surfaces  that  cats  and  dogs  come  in 
contact  with,  any  of  them  could  be  used 
for  tiie  sanitiaation  raqnbwd  by  §  3.1(c). 
We  pcopoeed  that  floors  made  of  dirt, 
absorbent  bedding,  sand,  gravel,  grass, 
or  other  similar  material  would  have  to 
be  raked  or  spot-cleaned  with  sufficient 
frequency  to  ensure  all  animals  the 
freedom  to  avoid  contact  with  excreta. 
This  flooring  material  would  have  to  be 
replaced  if  ua  raking  and  s{)ot-cIeaning 
were  not  sufficient  to  prevent  or 
eliminate  odors,  pests,  insects,  or  vermin 
infestation.  We  proposed  that  all  other 
surfaces  would  have  to  be  cleaned  and 
sanitized  when  necessary  to  satisfy 
genejcally  accepted  professional  and 
husbandly  practices. 

A  small  number  of  commenters  stated 
that  dogs  or  cats  in  large  open  runs  may 
not  need  to  have  those  areas  cleaned 
daily.  The  regalations  as  proposed 
require  only  daily  spot-cleaning  of  hard 
siirfoces  witii  which  the  dogs  and  cats 
come  faito  contact  We  consider  such  a 
requirement  both  practicable  and 
necessary  and  are  making  no  changes 
based  on  the  comments. 

One  conmenter  opposed  the  use  of 
floors  such  as  dirt.  sand,  and  grav^, 
stating  that  such  materials  cannot  be 
adequately  sanitized.  We  are  making  no 
changes  based  on  tbeee  comments. 
While  it  is  sometimes  difBcult  to  use 
standard  sanitization  procedures  on 
such  sorfiKes,  it  is  relatively  simple  to 
replace  specific  areas  as  needed. 
Several  oammenters  objected  to  the  use 
of  gravel  snrCaces  on  the  grounds  that 
the  use  of  such  material  was  inhqmane, 
Section  U^a)  of  diis  final  rule  requires 
that  housing  fKilities  must  protect  the 
animals  there  from  iniory.  In  any  cases 
where  the  ose  of  pavel  is  shown  to  be 
caonif  iniury,  it  is  prohibited  under 
f  3.1(a). 

Several  commenters  stated  diat 
sanitization  should  be  required  either 
daily  or  weekly.  The  provisions  as 
proposed  stateid  that  sanitization  most 
be  carried  out  at  least  every  two  weeks, 
and  more  often  if  necessary  to  prevent 
an  accumulation  of  dirt,  debria,  food 
waste,  excreta,  and  other  disease 
hazards.  Based  on  our  experience 
enforcing  the  regulations,  we  consider 
such  provisions  adequate  for  proper 
sanitization. 

Tlie  regulations  as  proposed  required 
cleaning  to  prevent  any  accumulation  of 
excreta.  Muay  commenters  stated  that  it 
would  be  impoasible  to  prevent  all 


accumulation  of  excreta,  and 
recommended  that  we  delete  the  word 
"any"  before  the  word  "accinnulation." 
We  consider  the  commenters'  point  a 
valid  one  and  are  making  the 
recommended  change. 

One  commenter  requested  that  we 
define  "hard  surfaces."  We  consider  the 
term  self-explanatory  and  are  making  no 
changea  baasd  on  the  comment. 

FacilitieK  Water  and  Electric  Power — 
SectJoH  3.1(d) 

In  the  existing  regulations.  {  3.1(b) 
specifies  that  reliable  and  adequate 
water  and  electric  power  must  be  made 
available  "if  required  to  comply  with 
other  provisions  of  this  subpart"  In  our 
proposed  rule,  we  set  forth  provisions 
concerning  water  and  electric  power  in 
S  3.1(d).  We  proposed  there  to  eliminate 
the  qualifying  statement  cited  above, 
and  to  require  that  all  facilities  have 
reliable  and  adequate  electric  power 
and  potable  running  water  for  the  dogs' 
and  cats'  drinking  needs,  for  cleaning, 
and  for  carrying  out  other  husbandry 
requirements. 

A  small  number  of  commenters 
supported  the  proposed  provisions  as 
written.  Several  commenters 
recommended  that  facilities  be  required 
to  provide  both  hot  and  cold  water. 
Several  other  commenters  stated  that 
the  water  aveulable  should  be  required 
to  be  potable  only  if  used  for  drinking. 
We  are  making  no  changes  to  our 
proposal  based  on  these  comments. 
Because  methods  of  sanitation  exist  that 
do  not  require  hot  water,  we  disagree 
that  hot  water  is  a  necessity  for 
adequate  maintenance  of  a  housing 
facility.  However,  we  do  consider  it 
necessary  to  require  that  all  water 
provided  be  potable,  because  it  is 
difficult  if  not  impossible,  to  ensure  that 
dogs  and  cats  will  not  drink  from 
puddles  left  fiom  cleaning  the  facility. 

Housing  Facilities:  Storage— Section 
3.1(e) 

We  proposed  in  |  3.1(e)  to  expand  the 
regulations  in  existing  \  3.1  (c) 
concerning  proper  storage  of  food  and 
bedding  supplies.  The  proposed 
provisions  retained  the  requirements 
that  food  and  bedding  be  stored  so  as  to 
protect  them  from  vermin  infestation  or 
contamination.  AdditionaUy,  we 
proposed  requirements  to  ensure  further 
the  quality  of  the  food  and  bedding  used 
by  animals,  and  therefore  of  the  area  in 
which  the  animaU  are  housed.  We 
specified  that  open  supplies  of  food  and 
bedding  would  have  to  be  stored  in 
leakproof  containers  with  tighdy  fitting 
lids  to  protect  the  supplies  from  spoilage 
and  contamination.  We  propoeed  to 
require  that  the  supplies  be  stored  off 


the  floor  and  away  from  the  walls,  to 
allow  cleaning  around  and  underneath 
them.  We  also  proposed  to  require  that 
food  requiring  refrigeration  be  stored 
accordingly,  and  that  all  food  be  stored 
so  as  to  prevent  contamination  or 
deterioration  of  its  nutritive  value. 
Under  the  proposal,  substances  toxic  to 
dogs  and  cats  would  not  be  aUowed  to 
be  stored  in  food  storage  and 
preparation  areas,  but  could  be  stored  in 
cabinets  in  the  animal  areas. 

A  small  number  of  commenters 
supported  the  proposed  provisions  as 
written.  A  small  number  of  commenters 
stated  that  storage  of  food  and  bedding 
near  walls  should  be  permissible.  We    ■ 
continue  to  believe  that  the  provision 
restricting  storage  near  walls  is 
necessary  to  allow  for  cleaning  and  pest 
control  and  are  making  no  changes  to 
the  proposal  based  on  these  comments. 

Several  commenters  recommended 
that  we  require  that  food  be  stored  in 
accordance  with  either  manufacturer's 
recommendations,  generally  accepted    . 
practice,  or  human  food  service 
guidelines.  We  consider  the  intent  of  the 
commenters'  recommendations  to  be 
met  by  the  proposed  requirement  that  all 
food  be  stored  in  a  manner  that  prevents 
contamination  and  deterioration  of  its 
nutritive  value. 

A  small  number  of  commenters 
recommended  that  tfie  regulations  be 
less  specific  than  proposed  regarding 
where  toxic  substances  may  be  stored, 
and  require  only  that  known  toxic 
substances  be  stored  in  a  manner  so  as 
to  prevent  accidental  contamination  of 
food  products  and  contact  with  dogs 
and  cats.  We  continue  to  believe  that 
the  well-being  of  the  animals  requires 
that  no  toxic  substances  be  stored  in 
food  storage  and  preparation  areas,  and 
are  retaining  that  provision  in  this  final 
rule.  Further,  we  continue  to  believe  that 
because  of  the  danger  of  toxicity  to  the 
animals  housed,  it  is  necessary  to 
require  that  toxic  substances  stored  in 
animal  areas  be  kept  in  cabinets.  We 
are  therefore  making  no  changes  based 
on  the  comments. 

One  comaienter  stated  that  if  toxic 
materials  are  stored  in  animal  areas,  it 
should  be  required  that  appropriate 
materials  for  cleaning  up  a  spill  be 
available.  We  do  not  consider  such  a 
requirement  necessary.  Provisions  exist 
elsewhere  in  the  regulations  to  ensure 
that  the  facility  is  maintained  in  such  a 
way  as  to  prevent  injury  to  the  animals. 
It  will  be  incumbent  upon  the  facility  to 
ensure  that  they  have  the  proper 
materials  to  comply  with  these 
provisions.  In  setting  forth  our  proposal, 
our  intent  was  to  limit  the  toxic 
material*  that  may  be  boused  in  animal 
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areas  to  those  required  for  normal 
husbandry  practices.  We  are  therefore 
adding  wording  to  {  3.1(e]  to  clarify  that 
intent. 

One  commenter  stated  that  facilities 
should  be  allowed  to  adopt  their  own 
strategies  for  storing  feed  and 
chemicals,  because  the  cost  of  providing 
additional  storage  space  would  be 
considerable.  We  consider  the  storage 
requirements  proposed  to  be  the 
minimum  necessary,  and  to  be  in 
accordance  with  generally  accepted 
husbandry  and  feed  storage  practices. 
We  are  therefore  making  no  changes 
based  on  the  comment. 

Several  commenters  stated  that 
instead  of  requiring  that  open  supplies 
of  food  and  bedding  be  stored  in 
leakproof  containers,  the  regulations 
should  require  that  such  supplies  be 
stored  in  containers  that  will  prevent 
contamination  and  spoilage.  Based  on 
our  experience  enforcing  the  regulations, 
we  consider  leakproof  containers 
necessary  to  prevent  contamination  and 
spoilage,  and  are  therefore  making  no 
changes  based  on  these  comments. 

Housing  Facilities:  Drainage  and  Waste 
Disposal — Section  3.1(f) 

In  9  3.1(f)  as  proposed,  the 
requirement  was  retained  that  housing 
facilities  provide  for  removal  and 
disposal  of  animal  and  food  wastes, 
bedding,  dead  animals,  and  debris,  as 
provided  in  existing  §  3.1(d].  We 
proposed  to  clarify  this  requirement  to 
include  all  fluid  wastes  and  to  include  a 
provision  that  arrangements  must  be 
made  for  regular  and  frequent  collection, 
removal,  and  disposal  of  wastes,  in  a 
maimer  that  minimizes  contamination 
and  disease  risk.  We  also  proposed  to 
require  that  trash  containers  be 
leakproof  and  be  tightly  closed,  and  that 
no  forms  of  animal  waste,  including 
dead  animals,  be  kept  in  food  and 
animal  areas. 

Requirements  for  drainage  are 
contained  in  existing  S§  3.2(e]  and 
3.3(d),  under  the  sections  concerning 
indoor  facilities  and  outdoor  facilities, 
respectively.  Since  all  types  of  animal 
housing  facilities,  including  oiu- 
proposed  categories  of  sheltered  housing 
facilities  and  mobile  or  traveling 
housing  facilities,  must  have  some  way 
of  disposing  of  waste  and  liquids,  we 
proposed  to  consolidate  all  drainage  and 
^aste  disposal  requirements  in 
proposed  S  3.1(f). 

Both  existing  SS  3-2(e)  and  3.3(d) 
require  that  a  suitable  method  of 
eliminating  excess  water  be  provided. 
We  proposed  to  retain  that  requirement 
and  expand  it  to  pertain  to  sheltered 
and  to  mobile  or  traveling  housing 
facilities  as  well.  Existing  i  3.2(e) 


requires  that  any  drains  used  be 
properly  constructed  and  kept  in  good 
repair  to  guard  against  foul  odors. 
Additionally,  where  closed  drainage 
facilities  are  used,  they  must  be 
equipped  with  traps  and  be  installed  so 
that  they  prevent  the  backflow  of  odors 
and  the  backup  of  sewage  onto  the  floor. 
We  proposed  to  retain  these  provisions 
and  expand  them  for  indoor  facilities, 
and  proposed  that  the  expanded 
provisions  would  also  apply  to  other 
types  of  facilities  where  such  drainage  is 
appropriate. 

We  also  proposed  to  require  that 
disposal  and  dirainage  systems  minimize 
vermin  and  pest  infestation,  and  disease 
hazards.  As  part  of  this  safeguard,  we 
proposed  to  require  that  any  sump  or 
settlement  pond,  or  similar  system  for 
drainage  and  animal  waste  disposal,  be 
located  an  adequate  distance  from  the 
animal  area  of  the  housing  facilify.  We 
also  proposed  to  require  that  standing 
puddles  of  water  in  animal  areas  be 
promptly  mopped  up  or  drained  so  that 
the  animals  stay  dry. 

A  small  number  of  commenters 
specifically  supported  the  provisions  of 
proposed  S  31(f)  as  written.  A  large 
number  of  commenters  interpreted  our 
provisions  regarding  the  prevention  of 
odor  and  sewage  as  a  requirement  that 
closed  drainage  systems  include 
backflow  valves.  Many  commenters 
stated  that  installing  such  valves  would 
be  prohibitively  expensive.  The  use  of 
backflow  valves  was  not  specifically 
required  in  the  proposed  regulations. 
The  provisions  in  question  called  for 
essentially  the  same  standards  as  those 
already  required  under  the  existing 
regulations.  We  therefore  do  not  expect 
facilities  to  experience  significant 
practical  or  financial  difficulties  in 
meeting  the  standards. 

A  small  number  of  commenters 
asserted  that  adequate  provision  to 
preclude  direct  contact  of  animals  with 
sewage  or  other  wastes  was  included  in 
S  3.10  of  the  proposal.  We  do  not  agree. 
Section  3.10  as  proposed  addresses 
cleaning,  sanitization  and  housekeeping, 
but  does  not  directly  address  drainage 
requirements. 

One  commenter  recommended  that 
we  change  the  proposed  requirement 
that  animal  waste  and  water  be  rapidly 
eliminated  and  that  the  animals  be  kept 
dry  to  read  only  that  animal  waste  and 
water  be  adequately  eliminated.  We 
continue  to  believe  that  the  wording  of 
the  proposal  adequately  conveys  the 
intent  of  the  proposed  standard  and  are 
making  no  changes  based  on  the 
comment. 

A  number  of  commenters 
recommended  that  we  eliminate  the 
proposed  requirement  that  standing 


puddles  of  water  in  animal  enclosures 
be  drained  or  mopped  up.  These 
commenters  stated  that  no  evidence 
exists  that  dogs  exercised  in  the  rain 
suffer  any  deleterious  effects.  We  do  not 
consider  pet  animals  being  exercised  in 
the  rain  by  their  owners  to  be  parallel 
with  animals  housed  within  a  facilify. 
Because  of  the  confined  nature  of  such 
faciUties,  we  consider  the  provision  as 
proposed  necessary  to  decrease  the 
likelihood  of  contamination  of  the 
animals. 

A  number  of  commenters 
recommended  that  the  regulations 
require  that  waste  be  removed  from 
within  the  facilify  daily.  One  commenter 
recommended  that  sudi  removal  should 
occur  twice  daily.  As  proposed,  removal 
of  wastes  must  take  place  on  a  regular 
and  frequent  basis.  We  continue  to 
believe  that  such  a  requirement  will 
adequately  protect  the  well-being  of  the 
animals,  and  are  making  no  changes  to 
that  provision. 

A  number  of  commenters  opposed  the 
proposed  requirement  that  trash 
containers  have  lids.  We  are  making  no 
changes  based  on  these  comments.  We 
consider  the  covering  of  trash  containers 
as  necessary  to  control  insects  and 
odors.  Under  these  regulations,  the  use 
of  lids  is  required  only  in  animal  areas 
and  food  storage  and  preparation  areas, 
not  in  office  areas. 

A  number  of  commenters  addressed 
the  issue  of  sump  ponds.  A  small 
number  of  commenters  recommended 
that  open  sump  ponds  be  prohibited. 
Several  commenters  recommended  that 
the  regulations  include  a  specific 
minimum  distance  from  research 
facilities  that  sump  ponds  may  be 
located.  As  we  stated  in  our  proposal, 
based  on  our  experience  enforcing  the 
regulations,  we  believe  that  sump  ponds 
can  be  used  without  health  risk  if 
located  an  adequate  distance  from  a 
facilify.  However,  what  constitutes  an 
appropriate  distance  will  often  vary 
according  to  the  size  and  coiifiguration 
of  the  pond  and  the  topography 
surrounding  the  facility.  We  believe  this 
rule  addresses  these  variables 
adequately  and  we  are  making  no 
changes  based  on  the  comments. 

A  small  number  of  commenters 
recommended  that  we  add  to  our 
provisions  regarding  sump  or  settlement 
ponds  the  requirement  that  they  be 
located  far  enough  away  from  ihe 
facilify  to  prevent  the  spread  of  diseases 
through  the  sewage  system  to  the  animal 
area.  We  are  not  aware  of  disease 
spread  in  such  a  manner  having  been  a 
problem  to  date  and  are  therefore 
making  no  changes  based  on  these 
comments. 
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Saveral  oommatien  »Uted  diat  the 
wording  mm  aaed  to  rMtrict  •torage  of 
dead  aniiali.  aniraal  parU.  and  animal 
waste  was  rapetitiva.  We  consider  the 
wording  used  for  the  provision  in 
qiwstioa  necessary  for  proper 
enforcement  and  are  makiJag  no 
changes  based  on  the  comments.  One 
conmanter  stated  that  the  prohibition  of 
the  stonge  of  animal  parts  in  food  areas 
should  noi  preclude  storing  canned  food 
in  refrigerators  along  with  blood/ serum 
samples.  We  are  making  no  changes 
based  on  this  commanL  We  believe  that 
the  danger  of  contamination  of 
f  oodstiiSs  by  animal  parts  can  be 
significant,  and  that  a  general 
prohibition  on  commirjgling  the  two  is 
necessary  on  a  practical  level  for  proper 
enforoemenL 

Housing  Facilitha:  Washmoma  and 
Sink*— Section  3.1(g} 

In  proposed  S  3.1(g).  we  proposed  to 
retain  the  requirement  in  existing 
i  3.1(e)  that  washing  facilides  be 
available  to  animal  caretakers  for  their 
own  cleanliness,  and  to  include  it  in 
proposed  S  3.1(g].  As  proposed,  facilities 
would  be  required  to  provide  readily 
accessible  washrooms,  basins,  sinks,  or 
showers  for  animal  caretakers.  A  small 
number  of  commenters  recommended 
that  showers  be  required.  Conversely. 
several  commenters  expressed  concern 
whether  facilities  with  showers  alone 
would  meet  the  regulations.  We  are 
making  no  changes  based  on  these 
comments.  While  we  agree  that  showers 
can  constitute  adequate  washing 
facilities,  we  do  not  consider  them  the 
only  appropriate  method  of  ensuring 
employee  hygiene. 

Teapemtnras  in  Howiiig  Fadlitiea 

Temperature  Requirements  in  Enclosed 
Facilitiee— Sections  3^a),  3.3(a).  and 
3.5(a) 

We  proposed  that  enclosed  housing 
facilitiea    that  is,  indoor  facilities,  the 
sheltered  portion  of  sheltered  housing 
facilities,  and  mobile  or  traveling 
facilitiea— be  sufBdently  heated  and 
cooled  when  necessary  to  protect  the 
dogs  and  cats  from  temperature 
extremes  aiui  to  provide  for  their  health 
and  well-being.  We  set  forth  the  heating 
and  cooling  requirements  for  each  of  the 
above  categories  in  If  3.2(a).  3.3(a).  and 
3.5(a)  respectively.  We  proposed  to  set 
forth  ventilation  requirements  in 
li  3.2(b).  3.3(b).  and  3.5(b)  respecUvely. 

In  establishing  minimnni  temperatures 
for  thesa  facilities,  the  proposed 
regulations  took  into  account  whether  a 
particular  dog  or  cat  housed  there  is 
acdimatad  to  relatively  low 
temperatures,  and  whether  for  some 


other  reason,  either  because  of  bread, 
age,  or  condition,  a  dog  or  cat  should  not 
be  subjected  to  certain  low 
temperatorea.  la  %  3.2(a)  of  the  existing 
regulations  for  indoor  facilities,  the 
mininnim  temperature  allowed  is  50  *F 
(10  *C)  for  all  dogs  and  cats  in  those 
facilities  that  are  not  acclimated  to 
lower  temperatures.  We  proposed  that 
in  indoor,  sheltered,  and  mobile  or 
traveling  housing  facilities,  the  minimiun 
temperature  allowed  continue  to  be  50 
*F  (10  *C)  for  dogs  or  cats  not  acclimated 
to  lower  temperatures.  Because  some 
dogs  cannot  be  acclimated  to  lower 
temperatures,  we  also  proposed  to  apply 
the  50  T  (10  *C)  minimiun  to  breeds  of 
dogs  or  cats  that  cannot  tolerate  lower 
temperatures  without  stress  and 
discomfort  (e-g..  short-haired  breeds 
sodi  as  beagles,  greyhounds,  and 
Dobermaos).  and  to  dogs  and  cats  that 
are  sick.  aged,  young,  at  infirm.  We 
proposed  diat  exceptions  to  the  SO  *F  (10 
°C)  rainimmn  could  be  made  upon 
approval  of  the  attending  veterinarian, 
and  that  the  minimum  temperature  for 
all  other  dogs  and  cats  would  be  35  *F 
(1.7 -Q. 

In  die  existing  regulations,  there  is  no 
maximum  temperature  specified  for 
indoor  housing  facilities,  although 
auxiliary  ventilation  is  required  when 
the  temperature  rises  to  or  above  85  *F 
(29.5  *C).  In  the  proposed  role,  we 
established  a  maximum  temperature  of 
95  *F  (35  *C)  for  indoor  facilities,  mobile 
or  traveling  focilities,  and  the  sheltered 
part  of  sheltered  housing  facilities,  when 
those  facilities  contain  dogs  or  cats.  For 
each  of  those  categories  of  shelters,  we 
proposed  that  auxiliary  ventilation,  such 
as  fans  or  air  conditioning,  would  have 
to  be  used  when  the  temperature  rises  to 
or  above !»  'F  (29.5  'C). 

We  received  a  large  number  of 
comments  with  regard  to  the 
ten^erature  in  indoor,  sheltered,  and 
mobile  and  traveling  housing  facilities. 
A  number  of  commenters  recommended 
specific  temperature  ranges  that  were 
more  stringent  than  those  included  in 
our  proposal.  A  number  of  commenters 
stated  either  that  our  proposed 
temperature  ranges  were  too  narrow,  or 
that  they  616.  not  leave  enough  latitude 
for  professional  judgment  on  the  part  of 
the  attending  veterinarian  in  the  case  of 
individual  animals  or  breeds. 

We  continue  to  believe  that  the  well- 
being  of  dogs  and  cats  housed  in 
enclosed  facilities  requires  that 
parameters  be  established  for  hot  and 
cold  temperatures.  Although  the 
regulations  as  proposed  provide  the 
attending  veterinarian  aome  latitude  in 
deciding  whether  unacclhnated  dogs 
and  cats  may  b«  exposed  to 


temperatures  lower  than  an  otherwise 
specified  limit,  we  do  not  believe  that 
the  needs  of  the  animals  housed  vary  so 
widely  as  tb  warrant  removing  all 
temperature  limits. 

A  number  of  conunenters  stated  that 
the  35  *F  and  95  *F  limits  we  proposed 
were  too  lenient  On  the  other  hand,  a 
large  number  of  commenters  stated  that- 
the  limits  we  proposed  did  not 
adequately  take  into  accoimt  acclimated 
animals  that  can  tolerate  teinperatures 
outside  those  limits.  Upon  review  of  the 
comments,  we  consider  both  viewpoints 
to  have  some  merit  While  the  limits  we 
proposed  may  become  intolerable  to 
certain  animals  at  the  extremes,  we 
agree  that  animals  can  become 
acclimated  to  temperatures  outside 
those  limits.  Therefore,  in  this  final  rule, 
we  are  establishing  general  temperature 
limits  more  stringent  than  those 
proposed,  while  at  the  same  time 
allowing  flexibility  to  accommodate 
animals  that  can  tolerate  temperatures 
outside  those  limits.  We  are  providing  in 
this  final  rule  that  the  ambient 
temperature  in  the  enclosed  facilities 
must  not  fall  below  45  T  (7.2  *C)  for 
more  than  4  consecutive  hours  when 
dogs  or  cats  are  present  and  must  not 
rise  above  85  'F  (29.5  'C)  for  more  than  4 
consecutive  hours  when  dogs  or  cats  are 
present 

A  small  number  of  commenters 
recommended  that  the  regulations 
require  that  alternative  surfaces  that 
allow  the  dogs  and  cats  to  avoid 
surfaces  such  as  concrete  or  metal  be 
made  available  to  every  animal  when 
the  temperature  falls  below  45  'F  (7.2 
°C),  and  to  sick,  aged,  infirm,  or  very 
small  animals  at  other  times.  Upon 
review  of  the  comments,  we  agree  that 
in  order  for  certain  dogs  and  cats  to 
tolerate  cold  temperatures,  they  must  be 
able  to  conserve  their  body  heat.  To 
allow  for  such  conservation  of  body 
heat  we  are  including  in  this  final  rule 
the  requirement  that  enclosed  housing 
facilities  provide  dry  bedding,  solid 
resting  boards,  or  other  methods  of 
conserving  body  heat  when 
temperatures  are  below  50  'F  (10  *C). 

Many  conunenters  stated  that  short- 
haired  breeds  should  not  be  limited  to  a 
50  "F  (10  *C)  minimum  temperat\ire, 
because  soma  short-haired  breeds  are 
what  the  commenters  termed  "winter 
hardy."  We  are  making  no  changes 
based  on  these  comments.  Although  we 
consider  50  *F  a  necessary  minimum  for 
the  well-being  of  most  short-haired 
breeds,  the  r^ulations  as  proposed 
provided  the  attending  veterinarian  the 
professional  discretion  to  make 
exceptions  where  appropriate.  A  small 
number  of  commenters  objected  to  the 
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allowance  of  such  excepdons.  We 
continue  to  believe  that  the  professional 
education  and  experience  of  the 
attending  veterinarian  enables  him  or 
her  to  make  a  professional  judgment 
based  on  the  condition  of  the  animal 
and  the  circumstances  involved,  and 
that  such  flexibility  is  necessary  to 
accommodate  differences  in  individual 
animals  and  situations. 

One  commenter  stated  that  setting 
minimum  and  maximum  temperatures 
alone  is  not  sound,  and  that  stendards 
should  be  written  that  take  into  account 
temperatures,  humidity,  air  velocity,  and 
acclimation  requirements  for  breeds  and 
species.  To  the  best  of  our  knowledge, 
the  comprehensive  information 
described  by  the  commenter  does  not 
exist.  Based  on  the  information 
available  to  us,  and  on  our  experience 
enforcing  die  regulations,  we  consider 
the  temperature  limits  we  have  set  as 
minimum  standards  for  the  health  and 
well-being  of  the  animals  in  question. 

Several  commenters,  addressing  the 
temperature  requirements  for  sheltered 
housing  facilities,  questioned  whether 
the  outdoor  portion  of  sheltered  housing 
facilities  must  be  closed  off  when  the 
temperature  falls  outside  the  allowable 
range  for  the  enclosed  portion  of  the 
facility.  Several  commenters  also 
requested  that  the  regulations  clarify 
that  sheltered  housing  facilities  are  not 
required  to  control  the  temperature  of 
the  outside  portion  of  those  facilities. 
We  believe  that  common  sense  dictates 
that  the  outdoor  portion  of  sheltered 
housing  facilities  cannot  be  heated,  and 
that  no  further  clarification  is  necessary 
in  the  regulations.  In  a  sheltered  facility, 
the  enclosed  area  must  be  available  to 
the  animals  at  all  times.  There  is 
therefore  no  reason  to  restrict  the 
animals  from  exiting  to  the  outdoor 
portion  if  they  choose. 

Ventilation  Requirements  in  Housing 
Facilities — Sections  3.2(b).  3  J(b),  and 
SJ;(b) 

The  requirements  for  ventilation  of 
indoor  housing  facilities  that  are  set 
forth  in  {  3.2(b)  of  the  existing 
regulations  were  retained  in  die 
proposal,  and  were  extended  to  apply  to 
all  sheltered  portions  of  sheltered,  and 
mobile  or  traveling  housing  facilities  to 
provide  for  the  health  and  well-being  of 
dogs  and  cats.  Based  on  our  inspections 
of  dealer,  exhibitor,  and  research 
facilities,  we  pnqiosed  to  add  (1)  That 
ventilation  must  also  be  provided  to 
minimize  odors,  drafts,  ammonia  levels, 
and  moisture  condensation  in  these 
housing  facilities;  (2)  that  ventilation  in 
mobile  or  traveling  facilities  must 
minimize  eidiaust  fumes;  and  (3)  that  in 
indoor  housing  facilities  and  the 


sheltered  part  of  sheltered  housing 
facilities,  the  relative  humidity  must  be 
maintained  at  a  level  that  ensures  the 
health  and  well-being  of  the  dogs  or  cate 
housed  in  the  facility,  in  accordance 
with  the  directions  of  the  attending 
veterinarian  and  generally  accepted 
professional  and  hnsbancLy  practices. 

A  small  number  of  commenters 
specifically  supported  the  ventilation 
requiremento  in  the  proposed  rule.  A 
small  number  of  commenters 
recommended  diat  it  be  required  that 
the  relative  humidity  in  indoor  facilities 
be  maintained  between  30  and  70 
percent  Others  recommended  in  general 
that  specific  ventilation  standards  be 
estabUshed  to  eliminate  disagreements 
between  inspectors  and  facilities.  We 
are  making  no  changes  based  on  these 
comments.  The  effect  on  animals  of  a 
particular  level  of  humidity  depends  to  a 
great  degree  on  other  factors,  such  as 
temperature  and  ventilation.  We 
therefore  consider  it  appropriate  as 
proposed  to  allow  professional 
discretion  regarding  exact  humidity 
levels. 

A  small  number  of  commenters  stated 
that  it  is  unnecessary  to  require  as 
proposed  that  auxiliary  ventilation  be 
used  at  temperatures  equaling  or 
exceeding  85  *F  (29.5  *C),  because  the 
regulations  as  proposed  require  in 
general  that  facilities  be  snfficienUy 
ventilated  to  provide  for  dogs'  and  cats' 
health  and  well-being.  While  we  agree 
that  the  requirement  for  auxiliary 
ventilation  at  higher  temperatures  falls 
under  the  generd  requirement  for 
adequate  ventilation,  we  continue  to 
believe  that  it  serves  a  specific  and 
necessary  purpose.  Based  on  our 
experience  enforcing  the  regulations, 
achieving  adequate  ventilation  at 
moderate  temperatures  can  be 
accomplished  through  various  means, 
such  as  either  natural  or  mechanical 
ventilation.  However,  at  higher 
temperatures,  auxiliary  ventilation 
becomes  necessary  on  a  uniform  basis 
in  ensuring  the  health  and  well-being  of 
the  animals.  We  are  therefore  making  no 
changes  based  on  the  comments. 

A  number  of  commenters  opposed  the 
requirement  for  auxiliary  ventilation  at 
85  *F  in  cases  where  animals  are 
acclimated  to  such  conditions.  We  are 
making  no  changes  based  on  these 
comments.  Because  an  animal  is 
acclimated  to  high  temperatures  under 
one  set  of  conditions  does  not  ensure 
that  it  can  tolerate  diose  same 
temperatures  under  all  conditions.  It  is 
the  combination  of  temperature, 
humidity,  cuid  ventilation,  along  with 
whether  an  area  is  open  or  eaclosed, 
that  deteonines  whether  conditions  are 


tolerable.  Because  the  effect  of  a  high 
temperature  is  hei^tened  in  a  confiiaed 
space,  we  consider  it  necessary  that 
auxiliary  ventilation  be  provided  for  all 
dogs  and  cato  housed  in  enclosed  areas 
when  the  temperature  reaches  or 
exceeds  85  *F. 

A  small  number  of  commenters  stated 
that  the  regulations  should  require  that 
auxiliary  ventilation  be  used  in  mobile 
or  traveling  bousing  facilities  when  the 
ambient  temperature  reaches  75  *P.  The 
commenters'  recommendations  were  not 
supported  by  additional  data  as  to  why 
the  change  from  our  proposal  would  be 
necessary,  and  we  are  making  no 
changes  based  on  this  comment. 

One  commenter  expressed  concern 
that  determining  what  constitutes 
excessive  odor  will  involve  a  subjective 
evaluation.  Tlie  requirement  that  odors 
be  minimized  is  included  in  die  existing 
regulations.  While  we  agree  that  it  does 
not  lend  itself  to  precise  measiuement 
we  consider  the  word  "minimize"  to  be 
sufficiently  measurable  for  enforcement 
purposes. 

Lighting  Requirsments  b  Housing 
FadUties— Sectkns  S^c).  SJ(c),  and 
3.5(c) 

In  the  proposed  regulations,  we 
retained  the  requirement  in  {  3.2(c)  of 
the  existing  regulations  that  indoor 
housing  facilities  have  ample  light  to 
permit  routine  cleaning  and  inspection, 
and  proposed  also  that  it  must  allow 
observation  of  the  dogs  and  cats.  We 
proposed  to  apply  these  requirements  to 
all  of  the  enclosed  housing  facilities 
included  in  the  proposed  regidations. 
We  also  proposed  to  require  in  each 
case  that  either  natural  or  artificial  light 
be  provided  according  to  a  regular 
diurnal  lighting  cycle,  and  that  sufficient 
light  be  provided  to  aid  in  maintaining 
good  housekeeping  practices,  adequate 
cleaning,  adequate  inspection  of 
animals,  and  for  the  well-being  of  the 
animals.  Also,  in  our  proposal,  we 
reteined  the  requirement  in  the  existing 
regulations  for  indoor  facilities  that 
primary  enclosures  be  placed  so  as  not 
to  expose  the  animals  in  them  to 
excessive  light  and  we  proposed  to 
extend  that  requirement  to  sheltered 
enclosures. 

A  small  number  of  commenters 
specifically  supported  the  lighting 
requiremente  as  proposed.  Several 
commenters  responded  to  the  stetement 
we  originally  made  in  the 
supplementary  information  of  our 
original  proposal  that  an  example  of 
excessive  lighting  mi^t  involve  an 
animal  housed  in  the  top  cage  of  a  steck 
of  cages  near  a  light  fixture.  The 
commenters  stated  that  there  is  no 
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evidence  that  dogs  and  cats  are  banned 
by  the  level  of  light  generated  by 
artificial  sources  when  housed  in  top 
cages.  We  recognize  that  not  all  animals 
housed  in  top  cages  are  exposed  to 
excessive  light,  and  have  included  no 
standards  in  the  regxilations  speciHcally 
addressing  such  housing.  As  we 
explained  in  our  revised  proposal,  and 
as  we  continue  to  believe,  the  example 
we  provided  involves  just  one  of  a 
variety  of  situations  that  could 
constitute  excessive  light 

A  number  of  commenters  objected  to 
the  proposed  requirement  for  lighting  on 
a  regular  diurnal  cycle,  and 
recommended  instead  that  the 
regtilations  require  a  specific  number  of 
hours  of  light  or  darkness  each  day. 
Upon  review  of  the  comments,  we 
continue  to  believe  that  it  would  not  be 
beneficial  in  all  cases  to  establish  one 
specific  timetable  for  lighting.  Such  a 
specific  timetable  might  not  be 
necessary  or  warranted  in  all  cases,  and 
might  not  coincide  with  normal  outdoor 
lighting  cycles  at  a  particular  time  of 
year.  The  wording  as  proposed  is 
designed  to  allow  for  professional 
discretion  regarding  lighting  appropriate 
to  varying  situations. 

A  number  of  commenters  objected  to 
the  provision  in  our  proposal  that  light 
in  enclosed  housing  facilities  be 
uniformly  diffused.  One  commenter 
stated  that  the  uniform  diffusion  of  light 
in  a  facility  is  technically  impossible. 
The  requirement  in  our  proposal  for  the 
uniform  di^sion  of  light  is  very  similar 
to  the  requirement  in  the  existing 
regulations  for  "uniformly  distributed 
illumination."  Our  intent  in  retaining  the 
requirement  for  uniform  lighting  was  to 
allow  for  proper  cleaning,  observation  of 
animals,  and  inspection,  without  the 
need  for  an  additional  light  source,  such 
as  a  flashlight.  We  consider  this 
standard  to  be  both  necessary  and 
attainable. 

One  commenter  stated  that  the 
lighting  standards  were  only  minimal. 
As  we  discussed  in  our  revised 
proposal,  it  is  our  purpose  throughout 
the  regulations  to  establish  minimum 
standards  for  the  health  and  well-being 
of  regulated  animals.  Although  we 
encourage  practices  that  exceed  the 
minimum,  we  consider  the  standards  in 
this  final  rule  adequate  to  meet  their 
purpose. 

In  our  proposal  the  lighting 
requirements  for  mobile  or  traveling 
housing  fadlitiet  did  not  contain  a 
prohibition  of  excessive  lighting.  One 
commenter  stated  that  such  a 
prohibition  should  be  included.  Because 
of  the  native  of  mobile  and  traveling 
housing  fadlitiet,  and  the  electrical  and 
lighting  systems  present  in  such 


facilities,  we  have  not  found  excessive 
lighting  there  to  be  a  problem.  We  are 
therefore  making  no  changes  based  on 
the  comment. 

Specific  Provisions  for  Indoor  Housing 
Facilities— Section  3.2(d) 

Section  3.2(d)  of  the  existing 
regulations,  regarding  the  interior 
surfaces  of  indoor  housing  facilities, 
requires  that  those  surfaces  be 
substantially  impervious  to  moisture 
and  readily  sanitized.  In  {  3.2(d)  of  the 
proposed  regulations,  we  retained  the 
requirement  that  all  surfaces  be 
impervious  to  moisture,  but  made  an 
exception  in  the  case  of  ceilings  that  are 
replaceable.  An  example  of  this  would 
be  a  suspended  ceiling  with  replaceable 
panels.  The  requirements  we  proposed 
concerning  interior  surfaces  are  more 
stringent  for  indoor  housing  facilities 
than  for  any  other  type  of  facility.  Only 
for  indoor  facilities,  for  example,  did  we 
propose  that  ceilings  have  to  be  either 
impervious  to  moisture  or  replaceable. 
This  is  because  indoor  facilities 
generally  operate  on  one  ventilation 
system,  and  any  disease  organisms  or 
excessive  odors  that  occur  in  the  facility 
might  spread  throughout  the  facility, 
requiring  a  thorough  cleaning  or 
replacement  of  all  interior  surfaces. 

A  number  of  commentera  specifically 
supported  the  proposed  provisions  as 
written.  Several  commenters  stated  that 
ceilings  should  always  be  impervious  to 
moisture,  and  recommended  that  we 
delete  the  provision  that  they  may  be 
replaceable.  We  are  making  no  changes 
based  on  this  comment.  In  many  cases, 
replacing  a  ceiling  would  be  more 
effective  in  minimizing  disease  risk  than 
cleaning  it. 

A  small  number  of  commenters 
recommended  that  the  proposed 
provisions  regarding  ceilings  be  changed 
to  require  that  the  ceihng  be  kept  clean 
and  dry.  We  consider  the  proposed 
wording  adequate  to  convey  this  intent 
and  are  making  no  changes  based  on 
these  comments. 

One  commenter  stated  that  the 
requirement  for  impervious  or 
replaceable  ceilings  discriminates 
against  research  facilities,  because 
ceilings  are  not  addressed  with  regard  to 
mobile,  outdoor,  and  sheltered  faciUties, 
The  requirement  for  impervious  or 
replaceable  ceilings  has  nothing  to  do 
with  the  purpose  of  a  facility.  As  we 
explained  in  our  proposal,  we  consider 
the  more  stringent  requirement 
necessary  for  indoor  facilities  because 
indoor  faciUties  generally  operate  on 
one  ventilation  system,  and  any  disease 
organisms  or  excessive  odors  that  occur 
in  the  facility  might  spread  throughout 
the  facility,  requiring  a  thorou^ 


cleaning  or  replacement  of  all  interior 
surfaces. 

A  number  of  commenters  objected  to 
our  proposed  requirement  that  certain 
areas  of  indoor  facilities  be  impervious 
to  moistiire,  and  recommended  instead 
that  the  proposal  call  for  surfaces  that 
are  either  moisture  retardant  or 
repellant.  Some  of  these  commenters 
stated  that  surfaces  impervious  to 
moisture  might  not  allow  for  secure 
footing.  We  are  making  no  changes 
based  on  these  comments.  We  do  not 
agree  that  because  a  surface  is 
impervious  to  moisture  implies  that  it 
causes  insecure  footing.  We  also  do  not 
consider  molsture-retardant  surfaces 
adequate  to  achieve  the  necessary  end, 
which  is  prevention  of  the  absorption  of 
fluids  and  wastes.  The  intent  of  the 
provision  was  to  facilitate  cleaning  and 
sanitation  and  to  decrease  odors  and   - 
disease  hazards.  We  continue  to 
consider  impervious  surfaces  in  indoor 
facilities  necessary  to  achieve  these 
ends. 

Specific  Provisions  for  Sheltered 
Housing  Facilities — Sections  3.3  (d)  and 
(e) 

In  proposed  S  3.3(d)  regarding 
sheltered  housing  facilities,  we  set  forth 
the  requirement  that  dogs  and  cats  be 
provided  with  adequate  shelter  and 
protection  from  the  elements  to  protect 
their  health  and  well-being. 

In  order  to  maintain  sanitary 
conditions  in  sheltered  housing 
facilities,  we  proposed  to  establish  the 
following  requirements  in  §  3.3(e).  Under 
our  proposal,  the  following  areas  would 
have  to  be  impervious  to  moisture:  (I) 
Indoor  floor  areas  in  contact  with  the 
animals:  (2)  outdoor  floor  areas  not 
exposed  to  the  direct  sun  or  made  of  a 
hard  material  such  as  wire,  wood,  metal, 
or  concrete,  in  contact  with  the  animals; 
and  (3)  all  walls,  boxes,  houses,  dens, 
and  other  surfaces  in  contact  with  the 
animals.  We  proposed  that  outside  floor 
areas  in  contact  with  the  animals  and 
exposed  to  the  direct  sun  could  consist 
of  compacted  earth,  absorbent  bedding, 
sand,  gravel,  or  grass. 

A  small  number  of  commenters 
specifically  supported  the  provisions 
regarding  sheltered  housing  facilities  as 
written.  Several  commenters,  in 
referring  to  shelter  at  sheltered  housing 
facilities,  reconunended  specific 
protection  from  heat  for  traditional  dog 
houses.  In  general,  we  do  not  expect  the 
use  of  traditional  dog  houses  in 
sheltered  housing  facilities  and  are 
making  no  changes  based  on  these 
comments. 

One  commenter  requested  that  we 
define  "adequate  shelter."  We  consider 
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the  meaning  of  "adequate  shelter"  to  be 
clear  in  {  3.3  as  proposed  and  are 
making  no  changes  based  on  this 
comment. 

A  small  number  of  commenters 
recommended  that  we  reword  our 
proposed  requirements  regarding  shelter 
to  make  it  clear  that  the  sheltered 
housing  facility  must  be  large  enough  to 
provide  all  the  animals  present  wi£ 
shelter  from  the  elements  at  the  same 
time.  We  agree  that  it  would  be 
beneficial  for  the  animals  involved  to 
clarify  that  shelter  must  accommodate 
all  animals  comfortably.  We  are 
therefore  adding  wording  to  S  3.3(d)  as 
proposed  to  require  that  the  shelter 
structures  must  be  large  enough  to  allow 
each  animal  to  sit,  stand,  and  lie  in  a 
normal  manner  and  to  turn  about  freely. 

One  commenter  stated  that  the 
provisions  regarding  exposure  to  direct 
sun  should  include  a  specific  duration  of 
such  exposure.  The  intent  of  those 
provisions  was  that  the  floor  areas  in 
question  must  be  exposed  to  sunlight  at 
some  time  during  the  day.  Based  on  that 
intent,  we  do  not  consider  it  necessary 
to  specify  a  duration  of  sunlight. 

One  commenter  stated  that  outdoor 
floor  areas  should  not  be  restricted 
solely  to  those  materials  listed  in 
§  3.3(e)(2)  (compacted  earth,  absorbent 
bedding,  sand,  gravel,  or  grass).  The 
proposed  regulations  as  written  do  not 
restrict  outside  areas  to  the  surfaces 
listed  in  §  3.3(e)(2).  Examples  of 
alternative  surfaces  are  provided  in 
§  3.3(e)(l)(ii). 

Specific  Provisions  for  Outdoor  Housing 
Facilities — Section  3A 

The  intent  of  {  3.3  of  the  existing 
regulations  is  to  provide  adequate 
standards  for  the  care  of  animals  housed 
outdoors.  However,  our  inspections  of 
dealers'  and  exhibitors'  facilities  in 
climates  with  temperature  extremes 
have  indicated  that  some  licensees  are 
not  meeting  what  we  believe  should  be 
minimum  standards  for  the  treatment  of 
dogs  and  cats.  Specifically,  we  consider 
it  necessary  to  make  the  regulations 
more  stringent  regarding  the  types  of 
dogs  and  cats  that  can  be  kept  outdoors, 
and  regarding  what  shelter  is  necessary 
for  dogs  and  cats  kept  outdoors. 
Therefore,  we  proposed  to  revise  the 
existing  requirements  for  outdoor 
facilities,  to  make  them  more  clearly 
defined  and  more  stringent. 

Because  outdoor  fiacUities  cannot  be 
temperature-controlled,  it  is  necessary 
to  judge  a  dog's  or  cat's  suitability  for 
outdoor  housing  on  an  individual  basis. 
We  set  forth  provisions  in  proposed 
9  3.4(a)(1)  that  a  dog  or  cat  could  not  be 
kept  in  an  outdoor  facility,  unless 
specifically  approved  by  the  attending 


veterinarian,  if  (1)  it  is  not  acclimated  to 
the  temperatures  prevalent  fai  the  area 
or  region  v^ere  the  facility  is  located; 

(2)  it  is  of  a  breed  that  caimot  tolerate 
the  prevalent  temperatures  of  the  area 
without  stress  or  discomfort  (such  as 
short-haired  breeds  in  cold  climates);  or 

(3)  it  is  aged,  young,  sick  or  infirm.  We 
recognize  that  in  some  situations, 
particularly  in  the  case  of  dogs  or  cats 
obtained  from  pounds,  it  will  not  be 
known  whether  an  animal  has  been 
acclimated  to  prevailing  temperatures. 
Therefore,  in  proposed  S  3.4(a)(2),  we 
provided  that  if  a  dog's  or  cat's 
acclimation  status  is  unknown,  it  must 
not  be  kept  in  an  outdoor  facility  when 
the  ambient  temperature  is  less  than  35 
T  (1.7  "C). 

With  regard  to  the  type  of  shelter 
required  for  dogs  and  cats  housed 
outdoors,  we  behave  that  the  existing 
regiilations  should  be  expanded  to 
specify  what  is  necessary  for  better  and 
more  humane  treatment  of  the  dogs  and 
cats.  In  essence,  the  existing  regulations 
require  that  dogs  and  cats  be  provided 
with  sufficient  shade  to  protect  them 
from  the  direct  rays  of  the  sun,  shelter  to 
keep  them  dry  during  rain  or  snow,  and 
shelter  when  the  atmospheric 
temperature  falls  below  50  °F  (10  "C). 
Additionally,  bedding  or  some  other 
protection  is  required  when  the  ambient 
temperature  falLs  below  that  to  which 
the  dog  or  cat  is  acclimated. 

In  §  3.4(b)  of  the  proposed  rule,  we  set 
forth  the  requirement  that  all  outdoor 
facilities  housing  dogs  or  cats  include 
one  or  more  shelter  structures  that  are 
accessible  to  all  animals  in  the  facilify, 
and  that  are  large  enough  to  allow  all 
animals  in  the  structure  to  sit,  stand, 
and  lie  in  a  normal  manner,  and  to  turn 
about  freely.  We  proposed  in  S  3.4(b) 
that  the  shelter  sfructure  would  have  to: 
(1)  Provide  adequate  shelter  and 
protection  from  the  cold  and  heat;  (2)  be 
protected  from  the  direct  rays  of  the  sun 
and  the  direct  effect  of  wind,  rain,  or 
snow;  (3)  have  a  wind  break  and  a  rain 
break  at  its  entrance;  (4)  contain  clean, 
dry,  bedding  material;  and  (5)  include  a 
roof,  four  sides,  and  a  floor.  We  also 
proposed  in  {  3.4(b)  that  in  addition  to 
the  shelter  structure,  there  would  have 
to  be  one  or  more  separate  outside  areas 
of  shade  provided,  large  enough  to 
contain  all  the  animals  at  one  time  and 
to  protect  them  frtim  the  direct  rays  of 
the  Sim. 

In  proposed  §  3.4(c),  we  set  forth  the 
requirement  that  all  building  surfaces 
that  are  in  contact  with  dogs  or  cats  in 
outdoor  housing  facilities  be  impervious 
to  moisture.  We  specified  that  metal 
barrels,  cars,  refrigerators  or  freezers, 
and  the  like  would  not  be  permitted  as 
shelter  structures,  and  that  the  floors  of 


outdoor  housing  facilities  could  be  of 
compacted  earth,  absorbent  bedding, 
sand,  gravel  or  grass,  but  would  have  to 
be  kept  clean. 

A  small  number  of  commenters 
specifically  supported  the  provisions 
regarding  outdoor  housing  faciUties  as 
written. 

A  small  number  of  commenters 
objected  to  the  35  °F  minimum  for  dogs 
and  cats  at  outdoor  housing  faciUties, 
when  the  acclimation  status  of  those 
animals  is  unknown.  One  of  these 
commenters  stated  that  the  proposed  35 
"F  minimum  was  inconsistent  with  the 
50  °F  proposed  minimum  in  indoor  and 
sheltered  housing  faciUties  for  dogs  not 
acclimated  to  lower  temperatures.  We 
agree  that  temperatures  below  50  °F  can 
be  just  as  hazardous  to  unacclimated 
animals  at  outdoor  faciUties  as  at  indoor 
and  sheltered  housing  faciUties.  and  are 
therefore  providing  in  this  final  rule  that 
dogs  and  cats  whose  acclimation  status 
is  unknown  must  not  be  kept  in  outdoor 
facilities  when  the  ambient  temperature 
is  less  than  50  "F  (10  "C). 

A  sma'il  number  of  commenters  stated 
that  the  minimum  temperature  for  dogs 
and  cats  of  unknown  acclimation  status 
should  be  removed,  and  responsibiUty 
for  such  decisions  left  to  the  attending 
veterinarian.  We  do  not  agree  that  the 
attending  veterinarian  can  make  a  valid 
decision  regarding  an  animal's  tolerance 
without  knowing  its  acclimation  status 
and  are  making  no  changes  based  on 
these  comments. 

Many  commenters  recommended  that 
we  delete  short-haired  breeds  in  cold 
cUmates  as  an  example  of  dogs  or  cats 
that  must  not  be  housed  in  outdoor 
faciUties.  We  are  making  no  changes 
based  on  these  comments.  Most  short- 
haired  breeds  cannot  tolerate  cold 
temperatures.  In  those  cases  where 
individual  animals  or  breeds  can 
tolerate  cold  temperatiires,  the 
regulations  as  proposed  allow  for 
professional  discretion  on  the  part  of  the 
attending  veterinarian. 

A  small  number  of  commenters 
objected  to  the  proposed  regulations 
which  allow  the  attending  veterinarian 
to  grant  exceptions  to  the  general 
prohibition  on  housing  certain  dogs  and 
cats  outside.  We  continue  to  believe  that 
differences  in  animals  and  varying 
situations  make  it  necessary  to  allow  for 
professional  judgment  in  certain  cases. 
We  also  continue  to  beUeve  that  the 
attending  veterinarian  is  the  individual 
best  qualified  to  exercise  this  judgment. 

A  small  number  of  commenters  stated 
that  specific  standards  for  what 
constitutes  "acclimation"  should  be 
included  in  the  regulations.  We  consider 
the  term  "acclimation"  to  be  adequately 
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defined  by  nonnal  OMge,  and  do  not 
consider  it  necessary  to  define  the  term 
further.  One  commenter  recommended 
that  we  delineate  more  specifically 
which  dogs  and  cats  may  not  be  housed 
outdoors.  We  consider  the  provisions  as 
proposed  to  be  clear  as  written  and  are 
making  no  changes  based  on  this 
comment.  One  commenter  stated  that 
the  terms  "sick."  •nnfinn."  "aged."  and 
"young"  should  be  defined  We  expect 
the  attending  veterinarian  to  exercise 
professional  judgment  regarding  these 
terms,  and  do  not  agree  that  specific 
definitions  beyond  those  which  are 
commonly  understood  are  necessary  or 
desirable. 

One  commenter  stated  that  the  wind 
chill  factor  must  be  considered  in  the 
outdoor  housing  of  dogs  and  cats.  We 
agree,  and  consider  this  factor  to  be 
addressed  in  (  3.4(b)  as  proposed, 
regarding  shelter  from  the  elements. 

A  number  of  commenters  addressed 
the  provisions  in  proposed  §  3.4(b], 
regarding  shelter  from  the  elements  at 
outdoor  housing  facilities.  Several 
commenters  recommended  that  a 
maximum  of  six  dogs  be  allowed  per 
shelter.  We  do  not  consider  such  a  limit 
necessary.  Proposed  i  3.6  of  the 
regulations  allows  for  a  maximum  of  12 
nonconditioned  dogs  per  primary 
enclosure.  We  see  no  reason  to  set  a 
limit  on  conditioned  animals,  provided 
the  space  and  compatibility 
requirements  otherwise  required  by  the 
regulations  are  met 

Several  commenters  requested 
definitions  of  "wind  break"  and  "rain 
break."  We  believe  these  terms  are  self- 
explanatory  and  need  no  further 
clarification. 

A  small  number  of  commenters  stated 
that  the  shelters  at^outdoor  housing 
facilities  should  be  required  to  be 
maintained  at  indoor  temperature 
ranges.  We  do  not  consider  such  a 
requirement  practical:  nor  do  we 
consider  it  necessary  in  Ught  of  the  other 
specific  requirements  designed  to  ensure 
the  health  and  well-being  of  animals 
kept  at  outdoor  housing  facilities. 

A  small  number  of  commenters 
addressed  the  issue  of  bedding  material 
at  outdoor  housing  facilities,  as  required 
by  proposed  1 3.4(b)(4).  Approximately 
half  of  these  commenters  opposed  the 
requirement  for  bedding,  stating  either 
that  group-housed  dogs  create  Uieir  own 
heat,  or  that  bedding  materials  can 
serve  as  fomites  for  potential  disease 
problems.  Conversely,  one  commenter 
stated  that  dean,  dry  bedding  should  be 
required  at  all  times  to  prevent  sores. 
Another  commenter  requested  that  the 
regulations  specify  the  amount  of 
additional  bedding  needed  at  cold 
temperatures,  so  that  compliance  can  be 


verified.  We  do  not  agree  that  the 
requirement  for  bedding  should  be 
eliminated.  We  do  not  consider  it 
advisable  to  depend  on  group-housing  of 
dogs  to  provide  adequate  warmth  at 
outdoor  facilities.  Nor  do  we  believe 
that  potential  disease  hazards  from 
bedding  that  is  improperly  cared  for 
should  preclude  the  requirement  for 
bedding  material.  We  also  do  not 
consider  it  practical  or  necessary  to 
specify  exactly  how  much  bedding 
should  be  provided.  Such  a  decision 
should  be  based  on  professional 
judgment  regarding  species,  breed,  and 
prevailing  conditions.  With  regard  to 
requiring  bedding  to  prevent  sores. 
{  3.1(a)  of  the  standards  requires  that 
housing  facilities  protect  animals  from 
injury.  If  the  animals  in  a  facility  are 
suffering  from  sores,  then  the  facility 
must  take  measures  to  come  back  into 
compliance  with  the  regulations. 
Although  the  use  of  bedding  is  one 
possible  solution,  we  do  not  consider  it 
necessary  to  impose  a  uniform 
requirement  for  bedding  in  all  cases. 

A  number  of  commenters  addressed 
the  provisions  in  proposed  {  3.4(c), 
regarding  the  construction  of  outdoor 
housing  facilities.  A  small  number  of 
commenters  supported  the  proposed 
provisions  as  written.  A  number  of 
commenters  took  issue  with  our 
proposed  requirement  that  floor  surfaces 
in  outdoor  housing  facilities — if  made  of 
compacted  earth,  sand,  gravel,  or 
grass — be  replaced  if  there  are  any 
prevalent  odors,  diseases,  insects,  pests, 
or  vermin.  The  commenters  expressed 
the  opinion  that  such  materials  cannot 
be  replaced.  We  disagree,  and  consider 
it  both  practical  and  feasible  to  replace 
any  of  the  materials  listed. 

Primary  Enclosures — Section  3.6 

In  proposed  t  3.6,  we  proposed  to 
amend  existing  {  3.4,  "Primary 
enclosures."  The  existing  section 
provides  general  requirements  for 
construction  cmd  maintenance  of 
primary  enclosures,  uniform  space 
requirements  for  each  dog  or  cat  housed 
in  a  primary  enclosure,  and  provisions 
regarding  litter  and  resting  surfaces  for 
cats  and  the  tethering  of  dogs  on  chains. 
We  proposed  to  expand  the  existing 
general  requirements,  to  add  some  new 
requirements,  and  to  clarify  the  existing 
requirements  in  accordance  with  the 
intent  of  the  amendments  to  the  Act. 

A  small  number  of  commenters 
opposed  in  general  the  proposed 
provisions  regarding  primary  enclosures. 
A  number  of  commenters  recommended 
that  the  regulations  require  that  primary 
enclosures  comply  «vith  all  applicable 
Federal,  State,  and  local  laws  and 
regulations.  We  disagree.  As  noted 


above,  our  mandate  under  the  Act  may 
not  necessarily  be  the  same  as  those  of 
other  Federal,  State,  and  local  laws.  We 
do  not  consider  it  necessary  to  attempt 
to  require  compliance  with  other  laws  to 
establish  minimum  standards  for 
primary  enclosures. 

Primary  Enclosures:  General 
Requirements — Section  3.6(a) 

The  provisions  we  set  forth  in 
proposed  9  3.6  regarding  primary 
enclosures  contained  requirements  that 
all  primary  enclosures  meet  certain 
minimum  standards  to  help  ensure  the 
safefy  and  well-being  of  dogs  and  cats. 
A  primary  enclosure  is  defined  in  Part  1 
of  the  regulations  as  "any  structure  or 
device  used  to  restrict  an  animal  or 
animals  to  a  limited  amount  of  space, 
such  as  a  room,  pen,  run,  cage, 
compartment,  pool,  hutch,  or  tether." 
Included  among  the  primary  enclosures 
subject  to  the  proposed  regulations  are 
those  used  by  circuses,  carnivals, 
traveling  zoos,  educational  exhibits,  and 
other  traveling  animal  acts  and  shows. 
In  S  3.6(a)  we  proposed  to  continue  to 
require  that  primary  enclosures  be 
structurally  sound  and  maintained  in 
good  repair  to  protect  the  animals  from 
injury,  to  contain  them,  and  to  keep 
other  animals  out.  We  also  proposed  to 
require  that  the  primary  enclosures  keep 
unauthorized  humans  out.  We  proposed 
to  continue  to  require  that  the  primary 
enclosures  enable  the  animals  to  remain 
dry  and  clean;  that  they  provide  the 
animals  with  convenient  access  to  food 
and  water;  that  they  provide  sufiicient 
space  for  the  dogs  and  cats  to  have 
normal  freedom  of  movement:  and  that 
their  floors  be  constructed  in  a  manner ' 
that  protects  the  animals  from  injury. 
With  regard  to  this  last  requirement,  we 
proposed  to  specify  that  if  the  floors  of 
primary  enclosures  are  of  mesh  or 
slatted  construction,  they  must  not  allow 
the  animals'  feet  to  pass  through  any 
openings  in  the  floor. 

We  proposed  to  add  requirements  that 
the  primary  enclosures  be  constructed 
without  sharp  points  or  edges,  and  that 
they  provide  sufficient  shade  to  the 
animals  in  the  enclosures  and  protect 
them  from  temperature  extremes  and 
other  weather  conditions  that  might  be 
uncomfortable  or  hazardous  to  the 
animals.  We  also  proposed  to  require 
that  the  primary  enclosiuvs  be  easily 
cleaned  and  sanitized,  or  be  replaceable 
when  worn  or  soiled. 

A  number  of  commenters  specifically 
supported  the  provisions  in  proposed 
i  3.6(a)  as  written. 

Section  3.6(a)(2)(iv)  of  our  proposal 
stated  that  primary  enclosures  must  be 
constructed  so  as  to  keep  other  animals 
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and  unauthorized  humans  from  entering 
the  enclosures.  A  number  of  commenters 
objected  to  this  provision,  stating  that 
such  securify  is  unnecessary  for  the 
primary  enclosure  because  of  similar 
security  measures  required  elsewhere  in 
the  regulations  for  the  housing  facility 
itself.  We  disagree  with  the  assertion  of 
the  commenters.  Even  assuming  that  no 
unwanted  animals  would  ever  enter  the 
facility  from  the  outside,  there  is  still  the 
risk  that  animals  within  the  facility 
might  escape  from  their  enclosures  and 
pose  a  risk  to  confined  animals,  unless 
the  primary  enclosures  guard  against 
such  risk.  We  are,  however,  deleting  the 
requirement  that  unauthorized  humans 
be  kept  from  entering  the  primary 
enclosures,  for  the  reasons  set  forth  in 
this  supplementary  information  under 
the  heading,  "Housing  Facilities: 
Structure;  Construction— 5  3.1(a)." 

Several  commenters  stated  that  the 
provisions  in  proposed  §S  3.6(a)(2)(vi) 
and  (a){2)(vii),  regarding  protection  from 
weather  conditions  and  the  need  for 
shade,  respectively,  were  imnecessary, 
because  shelter  and  protection  from  the 
sun  are  already  addressed  elsewhere  in 
the  regulations  with  regard  to  housing 
facilities  in  general.  Because  housing 
facilities  and  primary  enclosures  are  not 
alwa^  s  the  same  or  equivalent,  the 
provisions  as  proposed  are  necessary  in 
both  places  in  the  regulations.  We  are 
therefore  making  no  changes  based  on 
these  comments.  One  commenter 
objected  to  the  requirement  that  primary 
enclosures  provide  shelter  because, 
according  to  the  comTienter,  although 
many  types  of  primary  enclosures 
provide  adequate  protection  when  used 
in  an  enclosed  housing  facilify,  they 
would  not  meet  the  criterion  of 
supplying  sufficient  shelter  in  areas  not 
otherwise  sheltered  by  the  facilify.  We 
are  making  no  changes  based  on  this 
comment.  The  regulations  do  not  require 
that  a  primary  enclosure  be  able  to 
provide  adequate  shelter  under 
circumstances  that  do  not  exist,  only 
that  they  properly  protect  the  animals  in 
them  in  any  given  situation. 

Several  commenters  recommended 
that  S  3.6(a)(2)(vi]  make  it  clear  that 
shelter  and  protection  from  the  elements 
must  be  accessible  to  all  animals  in  an 
enclosure  at  the  same  time,  and  that 
similar  clarification  be  added  in 
§  3.e(a)(2)(viii)  with  regard  to  access  to 
food  and  water  We  agree  that  such  a 
change  will  better  convey  the  intent  of 
the  regulations  and  are  so  amending  this 
final  rule. 

A  number  of  commenters  addressed 
the  provisions  in  proposed  {  3.6(a)(2)(x), 
requiring  that,  if  primary  enclosures 
have  floors  that  are  of  mesh  or  slatted 


construction,  they  do  not  allow  the  dogs' 
and  cats'  feet  to  pass  through  any 
openings  in  the  floor.  Some  commenters 
opposed  mesh  flooring  of  any  sort.  A 
small  number  of  commenters  expressed 
the  opinion  that  flooring  should  always 
be  small  mesh.  Others  were  divided  as 
to  whether  mesh  should  be  allowed  that 
is  large  enough  to  permit  passage  of 
feces,  even  though  such  flooring  would 
probably  also  allow  passage  of  a  dog's 
or  cat's  foot.  Several  commenters  stated 
that  floor  mesh  should  be  large  enough 
to  allow  the  animals'  feet  to  pass  freely 
back  and  forth.  A  small  number  of 
commenters  stated  that  flooring  designs 
and  materials  should  be  researched 
individually  to  suit  the  situation  and  the 
species  involved. 

We  do  not  consider  it  practical  or 
necessary  to  prohibit  the  use  of  mesh 
floors.  Many  mesh  designs  can  be  used 
without  detriment  to  the  animals 
involved.  With  regard  to  the  size  of 
openings  in  the  floor,  the  intent  of  the 
Act  is  to  provide  for  the  health  and  well- 
being  of  the  animals.  Floors  that  can 
injure  the  animals  by  allowing  their  legs 
to  pass  through  do  not  comply  with  the 
intent  of  the  Act,  whether  or  not  they 
prohibit  the  passage  of  feces.  We  do  not 
consider  ease  of  cleaning  to  be  a  higher 
priorify  than  the  safefy  of  the  animals. 
We  are  therefore  making  no  changes 
based  on  these  comments. 

One  commenter  stated  that,  because 
wire  or  slatted  mesh  flooring  is 
uncomfortable  and  may  be  injurious  to 
the  animals  enctbsed,  the  regulations 
should  require  that  solid  resting  surfaces 
be  provided  for  both  dogs  and  cats.  We 
agree  that  certain  types  of  flooring  do 
not  allow  any  relief  for  the  animals 
enclosed.  We  are  therefore  adding  a 
provision  to  S  3.6(a)(2)(x)  of  this  final 
rule  to  require  the  following:  If  the  floor 
of  a  primary  enclosure  is  constructed  of 
wire,  a  solid  resting  surface  or  surfaces 
that  in  the  aggregate,  are  large  enough 
to  hold  all  the  occupants,  of  the  primary 
enclosure  at  the  same  time  comfortably, 
must  be  provided. 

Section  3.6(a)(2)(xi)  of  our  proposal 
states  that  primary  enclosures  must  be 
constructed  so  as  to  provide  sufficient 
space  to  allow  each  animal  to  turn  about 
freely,  to  stand,  sit  and  lie  in  a 
comfortable,  normal  position,  and  to 
walk  in  a  normal  manner.  A  small 
number  of  commenters  recommended 
that  the  wording  be  changed  to  read 
"provide  space  that  is  adequate  and 
permits  &«edom  of  movement  and 
normal  postural  adjustments."  We 
believe  that  the  wording  we  proposed 
conveys  the  intent  of  the  provision 
adequately  and  we  are  making  no 
changes  based  on  these  comments.  One 


commenter  requested  that  we  define 
and  justify  the  phrase  "to  walk  in  a 
normal  maimer."  We  believe  that  the 
meaning  of  the  phrase  is  self-evident 
and  we  are  making  no  changes  based  on 
these  comments. 

Additional  Primary  Enclosure 
Requirements  for  Cats — Section  3.6(b) 

We  proposed  to  change  the  space 
requirements  for  cats.  In  general,  the 
proposed  regulations  based  how  much 
space  a  cat  should  have  on  the  animal's 
weight  and  whether  it  is  a  nursing 
mother.  The  space  requirements  in 
S  S  3-4  (b)(1)  and  (b)(3)  of  the  existing 
regulations  ere  uniform  for  all  cats, 
regardless  of  size,  and  require  that  each 
cat  be  given  a  minimum  of  2.5  ft*,  with 
room  to  tiim  about  freely,  and  to  easily 
stand,  sit  and  lie  in  a  comfortable 
normal  position.  We  consider  it 
necessary,  based  on  our  inspections  of 
research  facilities,  to  increase  the 
existing  minimum  space  requirements 
for  all  cats.  Additionally,  because  the 
weight  of  a  cat  is  a  good  indicator  of  its 
overall  size,  the  floor  space 
requirements  should  distinguish 
between  cats  of  different  weights.  Our 
proposed  standards  would  provide  cats 
with  the  space  we  believe  is  necessary, 
and  at  the  same  time  make  our 
regulations  correspond  more  closely  to 
the  NIH  Guide.  We  proposed  in 
§  3.e(b)(l)(ii)  (redesignated  as 
§  3.6(b)(l)(ii](B]  in  this  final  rule)  to 
require  that  weaned  cats  weighing  8.8 
lbs  (4  kg)  or  less  be  provided  with  at 
least  3.0  ft*  (0.28  m*)  of  floor  space.  We 
proposed  in  {  3.6(b)(l)(iii)  (redesignated 
as  S  3.6(b)(l](ii)(C)  in  this  final  rule)  that 
cats  weighing  over  8.8  lbs  (4  kg]  be 
provided  with  a  minimum  of  4.0  ft* 
(0.37m*)  of  floor  space.  Additionally,  we 
proposed  to  require  that  each  queen 
with  nursing  kittens  be  provided  with  an 
additional  amount  of  floor  space,  based 
on  her  breed  and  behavioral 
characteristics,  and  in  accordance  with 
generally  accepted  husbandry  practices 
as  determined  by  the  attending 
veterinarian.  We  proposed  that  if  the 
additional  amount  of  floor  space  for 
each  nursing  kitten  is  equivalent  to  less 
than  5  percent  of  the  minimum 
requirements  for  the  queen,  such 
housing  must  be  approved  by  the 
Committee  in  the  case  of  a  research 
facilify,  and  by  the  Administrator  in  the 
case  of  dealers  and  exhibitors.  We 
proposed  to  provide  that  the  minimum 
floor  space  required  would  be  exclusive 
of  any  food  or  water  pans,  but  that  the 
litter  pan  may  be  considered  part  of  the 
floor  space  if  properly  cleaned  and 
sanitized.  We  proposed  in  (  3.6(b)(l)(i) 
(redesignated  as  S  3.6(b)(l)(ii)(A)  in  this 
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final  rule)  that  tfaa  height  of  the  primary 
endocura  for  cata  wovdd  have  to  be  at 
least  24  inches  ^OJe  caa). 

A  lane  number  of  commeoters 
addressed  the  provisions  in  proposed 
I  SJ(bKl)  regarding  minimum  space 
requ^tnments  for  cats.  A  number  of 
commenters  apeciflcally  supported 
incieeeed  space  requirements  for  cats.  A 
small  number  of  commenters 
recommended  rvlelning  the  existing 
space  requirements  for  cats,  either  in 
generel  or  based  on  the  judgment  of  the 
attending  veterinarian.  A  larw  number 
of  co'~'menlers  recommended  doubnng 
the  lu     jmm  cege  siae  for  cats.  A  small 
number  (tf  commenters  stated  diet  all 
cats,  regerdlese  of  weii^t,  should  be 
provided  with  at  least  4  square  feet  of 
cage  space.  With  regerd  to  die  hei^t  of 
primary  apcloearee,  one  conunenter 
recommended  diat  the  minimum 
requirement  provide  only  that  the 
faiterior  height  meet  allow  the  animals  to 
stand  and  sit  without  touching  the  top. 
We  are  making  no  changes  to  the 
regulations  based  on  the  comments 
regarding  the  site  of  primary  enclosures 
for  cats.  In  deveiopiiw  new  proposed 
space  standards,  we  have  consulted 
extensively  with  HHS,  as  statutorily 
mandated.  The  space  requirements  we 
proposed  are  consistent  with  other 
Federal  guidelinee,  and  we  ctHuider 
them  necessary  and  adequate  for  the 
well-being  of  dbe  cats.  We  do  not  agree 
that  all  cats  need  to  be  provided  with 
the  same  amount  of  space.  It  is 
unreesooable  to  require  that  a  cat 
wei^iing  1  lb.  be  provided  die  same 
amount  of  space  as  a  cat  weighing  10 
lbs. 

A  number  of  commenters  requested 
that  justification  be  provided  for  the 
provision  in  propoeed  1 3.6(b)(lXv) 
(redeelgnatad  as  |  SJ(bXlNiv)  in  this 
final  ndo)  diet  food  and  water  pans 
would  not  be  counted  aa  requirad  floor 
space.  We  bebeve  it  is  obvious  diat 
requiring  animals  to  walk  or  rest  in  their 
food  and  water  receptacles  in  order  to 
adiieva  adequate  apace  would 
encourage  sanitatton  and  health 
problems. 

A  number  of  commenters  requested 
that  existiag  primary  enchMures  diet 
would  meet  uie  propoeed  space 
requirements  if  the  space  occupied  by 
food  and  watar  bowls  is  counted,  be 
permitted  eeaga  until  needing 
replacement  for  normal  weer  and  tear. 
As  discoased  in  the  preceding 
paragraph,  it  ie  not  humane  to  require 
cats  to  use  their  food  and  water  bowls 
as  part  of  their  mininnim  floor  qMtce, 
and  we  do  not  egree  widi  die 
commenters'  renommendation. 

A  number  of  oomnMntars  eddressed 
tha  proposed  requirement  for  increased 


space  for  nursing  queens.  A  small 
number  of  commenters  opposed 
allowing  such  additional  space.  Other 
commenters  reoommended  that  the 
standard  additional  space  per  kitten  be 
10  percent,  rather  than  5  percent  as 
proposed,  or  that  the  regulations  provide 
specific  requirements  for  neonatid  floor 
space,  rather  than  percentage 
requirements.  We  are  making  no 
changes  based  on  these  comments.  The 
genoal  mininnim  space  requirements  for 
cats  that  we  proposed  were  found  to  be 
necessary  for  each  animaL  We  consider 
it  self-evident  that  additional  animals  in 
an  enclosure  wiH  occasion  the  need  for 
additional  space.  We  disagree,  however, 
that  an  additional  10  percent  is 
necessary  for  each  kitten,  especially  in 
view  of  the  fact  that  this  final  rule  will 
increase  the  minimum  space 
requirements  for  adult  cats.  We  also 
disagree  that  specific  uniform 
requirements  for  nursing  queans  are 
appropriate.  Tie  space  necessary  for  the 
queen  herself  will  be  determined  by  her 
weight  We  consider  it  reasonable  to 
base  the  additional  space  necessary  for 
nursing  kittens  on  the  number  of  kittens 
present 

Several  commenters  recommended 
that  the  requirement  for  additional 
space  for  nursing  queens  not  begin  until 
the  kittens  are  3  weeks  old.  We 
disagree.  Not  only  is  the  additional 
space  necessary  fitrai  the  kittens'  birth, 
but  adopting  the  commenters' 
recommendation  would  often  result  in 
an  unneceseary  movement  of  the  queen 
and  kittens. 

One  commenter  stated  that  the 
provisions  regerding  increased  space  for 
nursing  kittens  was  unenforceable, 
because  breed  and  behavioral 
characteristics  do  not  provide  a  useful 
determinant  The  conunenter  stated 
further  that  "accepted  husbandry 
practices'*  are  die  very  practices 
Congress  wishes  to  change.  We  disagree 
with  the  commenter.  We  consider  the 
consideration  of  breed  and  behavioral 
characteristics  to  be  a  legitimate  method 
of  assessing  the  needs  of  individual 
animals.  As  noted  above.  5  percent 
additional  space  will  be  the  norm. 
Departures  must  be  approved  by  the 
attending  veterinarian  or  the 
Administrator.  Further,  we  diaagree  diat 
"accepted  husbandry  practlcas"  are 
generally  inadequate  or  harmful  to 
animals.  In  the  198B  amendments  to  the 
Act  Congees  qiedfically  mandated 
only  that  the  Dqiertment  establish 
regulatkms  to  promote  exerdae  in  dogs 
and  to  provide  an  environment  that 
promotes  the  pcydiological  well-being 
of  nonhianan  primates.  Requiring 
additional  space  for  nursing  kittens,  and 
also  for  nursing  puppies.  Is  a  change  that 


the  Department  feels  is  necessary  in  die 
interest  of  promoting  the  general  welfare 
of  these  animals.  We  consider  the  new 
provisions  an  improvement  oyer  the 
existing  regulations,  and  disagree  that 
they  do  not  meet  Congressional  intent* 

One  commenter  stated  that  nursing  . 
queens  should  be  provided  a  nest  box. 
We  do  not  agree  that  a  nest  box  is 
necessary  for  individually  housed 
queens,  and  the  regulations  prohibit  the 
group  housing  of  queens  with  litters, 
except  in  breeding  colonies.  Based  on 
our  experience  ei^orcing  the  regulations, 
there  has  been  no  indication  that  nest 
boxes  are  needed. 

A  small  number  <A  commenters  stated 
diat  the  proposed  regulations  were 
imdear  as  to  whether  the  Committee  or 
the  attending  veterinarian  has 
responsibility  for  determining  the 
necessary  additional  space  for  nursing 
queens.  We  agree  that  the  provision  in 
question  is  ambiguous  as  written,  and  ' 
we  are  amending  this  final  rule  to  make 
it  dear  that  the  responsibility  for 
determining  the  necessary  additional 
space  at  research  facilities  belongs  to 
the  attending  veterinarian. 

A  number  of  commenters  todc  issue 
with  the  provision  proposed  in 
1 3.6(b)(lMv)  (redesignated  as 
§  3.6(bH2)(iv)  in  diis  final  rule)  diet  litter 
pans  may  be  considered  pert  of  the  floor 
space  if  properly  cleaned  and  sanitized. 
We  do  not  agree  with  the  commenters. 
Cats  will  often  sit  or  lie  in  dean  litter 
pans.  A  small  number  of  commenters 
stated  that  using  the  term  "if  properly 
cleaned  and  sanitixed"  implies  that  dirty 
litter  pans  are  otherwise  acceptable.  We 
do  not  share  the  commenters'  concerns. 
The  cleaning  and  sanitization 
requirements  in  this  rule  contain  e}q)lidt 
requirements  to  ensure  that  all  animal 
areas  are  kept  dean. 

One  commenter  stated  that  the 
regulations  shodd  encourage  the  use  of 
"gang  cages"  with  large  devated  resting 
areas  for  all  cats  in  the  institution.  We 
are  making  no  dianges  based  on  this 
comment  Gang  cages  are  not  prohibited 
by  the  regdations.  and  may  be  used  if 
desired. 

A  small  number  of  commenters  staled 
that  the  regulations  should  require  that 
cats  be  provided  widi  scratdiiog  postsj 
While  the  use  of  scratching  posts  is  not 
prohibited  by  die  regulations,  we 
believe  that  nqulring  them  is  not 
necessary  as  a  mhiimum  standard  in 
order  to  promote  the  cats'  health  and 
well-being.  Therefore,  we  an  making  no 
changes  iMsed  on  these  comments. 

As  we  noted  In  die  "tumnaNTANV 
mnmumoit  of  Uds  rule  under  die 
headiiv  "IWICIIWI BATO,"  many 
commenters  pointed  out  that  certain  uf 


Federal  Regiater  /  Vol.  56,  No.  32  /  Friday.  February  15.  1991  /  Rules  and  Regulations  6443 


the  new  standards  would  require 
affeded  facilities  to  make  extensive 
structural  changes.  The  alteration  in  the 
minimum  space  reqdrements  for  cats  is 
one  such  change  in  the  stcmdards. 
Therefore,  in  f  3.6(b)(l)(i)  of  tiiis  rule, 
we  are  continuing  the  existing 
regdations  for  minimum  space 
requirements  for  cats  for  the  period  prior 
to  February  15, 1994.  On  and  after 
February  15, 1994,  facilities  must  comply 
with  the  minimum  space  requirements 
for  cats  set  forth  in  §9  3.6(b)(ii)  (A) 
through  (C)  of  this  rde  (redesignated 
from  §8  3.6(b](l]  (i)  dirough  (iii)  of  Uie 
proposed  nile). 

Compatibility 

In  our  proposal,  we  provided  that  all 
cats  housed  in  the  same  primary 
enclosure  wodd  have  to  be  compatible. 
We  proposed  to  retain  the  requirement 
in  existing  {  3.4(b)(3)  Uiat  no  more  dian 
12  addt  nonconditioned  cats  be  housed 
in  the  same  primary  enclosure  and  to  set 
forth  that  requirement  in  proposed 
S  3.6(b)(2).  In  addition,  we  proposed  that 
the  following  restrictions  would  apply: 
Queens  in  heat  codd  not  be  housed  in 
the  same  primary  enclosure  with 
sexually  mature  males,  except  for 
breeding;  except  when  maintained  in  a 
breeding  colony,  queens  with  litters 
codd  not  be  housed  in  the  same  primary 
enclosure  with  any  other  adult  cats,  and 
kittens  under  4  months  of  age  codd  not 
be  housed  in  the  same  primary 
enclosure  with  addt  cats,  other  than 
their  dam;  and  cats  with  a  vicious  or 
aggressive  disposition  would  have  to  be 
housed  separately. 

A  small  number  of  commenters 
specifically  supported  the  provisions 
regarding  compatibility  as  written.  One 
commenter  stated  that  the  compatibility 
requirements  in  subpart  A  should 
parallel  those  set  forth  in  subpart  D  for 
nonhuman  primates.  We  disagree.  The 
differences  in  needs  between  nonhuman 
primates  and  dogs  and  cats  makes 
parallel  regdations  with  regard  to 
compatibility  inappropriate. 

We  are  making  one  change  to 
i  3.e(b](2)  as  proposed.  Consistent  widi 
changes  we  are  making  elsewhere  in 
Subpart  A  in  response  to  comments,  we 
are  providing  that  kittens  under  4 
months  of  age  may  be  housed  in  the 
same  primary  enclosure  wiUi  their  foster 
dams. 

Utter 

In  S  3.6(b)(3],  we  proposed  to  retain 
the  existing  requirement  that  in  all 
primary  enclosures  having  a  solid  floor, 
a  receptacle  with  Utter  be  provided  to 
contain  excreta.  A  number  of 
commenters  stated  that  litter  in  a 
receptade  shodd  be  required,  whedier 


or  not  the  floor  is  solid.  Upon  review  of 
the  comments  received,  we  agree  that 
the  presence  of  a  litter  pan  for  all  cats  is 
necessary  to  enable  them  to  meet  a 
species  behaviord  need.  We  are 
therefore  providing  in  this  final  rde  that 
a  receptacle  with  litter  be  included  in  all 
primcury  enclosures  used  to  house  cats. 
One  commenter  recommended  that  it 
be  required  that  the  litter  box  be  large 
enough  for  the  cat  to  stand  in,  and  deep 
enough  for  the  cat  to  bury  its  feces.  We 
believe  the  requirement  that  the  litter 
box  be  large  enough  to  contain  excreta 
and  body  wastes  will  siiffidenUy 
provide  for  the  health  and  well-being  of 
the  cat  and  addresses  the  commenter's 
concern  for  an  adequate  litter  box. 

Resting  Surfaces 

The  existing  standards  for  cats  in 
S  3.4(a)(2)(ii)  state  that  there  must  be  a 
solid  resting  surface  in  each  primary 
enclosure  that  will  comfortably  hold  all 
occupants  at  the  same  time,  and  that  the 
resting  surface  must  be  elevated  if  the 
enclosure  holds  two  or  more  cats.  We 
proposed  to  reqmra  in  {  3.6(b)(4)  that  dl 
such  resting  surfaces  be  elevated,  even 
if  ody  one  cat  is  in  the  enclosure,  and  to 
clarify  that  ody  low  resting  surfaces 
wodd  be  counted  as  part  of  the 
minimum  floor  space.  As  proposed,  the 
resting  surfaces  would  have  to  be 
impervious  to  moisture,  and  wodd  have 
to  be  either  easily  cleaned  and 
samtized,  or  easily  replaceable  when 
soiled  or  worn. 

One  commenter  stated  that  low 
resting  surfaces  should  not  be 
considered  part  of  the  floor  space 
because  they  reduce  its  usabihty.  A 
number  of  commenters  requested  that 
we  clarify  what  constitutes  a  "low 
resting  surface."  We  agree  that 
additional  language  would  help  clarify 
the  intent  of  the  provision.  We  are 
therefore  providing  in  this  final  rde  that 
low  resting  surfaces  that  do  not  allow 
the  space  under  them  to  be  comfortably 
occupied  by  the  animal  will  be  counted 
as  part  of  the  floor  space. 

Cats  in  Mobile  or  Traveling  Shows 

We  proposed  to  provide,  in  S  3.6(b)(5), 
that  cats  in  mobile  or  traveling  shows  or 
acts  may  be  kept  while  the  show  or  act 
is  traveling  from  one  temporary  location 
to  another,  in  transport  containera  that 
comply  with  all  requirements  of 
proposed  S  3.14  of  subpart  A,  other  than 
the  marking  requirements  in  proposed 
§  3.14(a)(6).  Under  the  proposal,  when 
the  show  or  act  is  not  traveling,  the  cats 
would  have  to  be  placed  in  primary 
endosures  that  meet  the  mimmum 
requirements  of  proposed  f  3.6.  Mobile 
or  traveling  shows  and  acts  normally 
remain  in  one  location  for  severd  days 


and  then  move  to  another  location,  with 
the  movement  taking  a  day  or  less. 
Because  the  animals  are  less  subject  to 
injury  hi  smafler  endosures  while 
traveling,  we  proposed  to  allow  the  use 
of  transport  cages  during  this  time. 
However,  under  the  proposed 
regdations,  when  not  traveling,  the  cats 
wodd  have  to  be  placed  in  primary 
endosures  that  comply  with  the 
minimum  space  requirements  and  other 
requirements  of  §  3.6.  The  ody 
commenters  who  responded  to  these 
provisions  supported  them.  We  are 
therefore  making  no  changes  to 
8  3.6(b)(5)  of  our  proposal. 

Additional  Primary  Enclosure 
Requirements  for  Doga— Section  3.6(c) 

In  proposed  8  3.6(c),  we  retained  the 
formdas  in  8  3.4(b)(2)  of  the  existing 
regdations  for  calculating  the  floor 
space  for  dogs  (length  of  dog  in  inches 
-t-  6)  X  (length  of  dog  in  inches  -i-  6)  » 
required  square  inches  of  floor  space; 
required  square  inches/144  =  required 
square  feet).  We  also  proposed  to 
require  that  the  minimum  height  of  a 
primary  endosure  be  at  least  6  inches 
above  the  head  of  the  tallest  dog  in  the 
enclosure  when  standing  in  a  normal 
position. 

.    A  small  number  of  commenters 
supported  retaining  the  existing  method 
of  calcdating  space  requirements  for 
dogs.  A  large  number  of  commenters 
recommended  that  the  existing  minimum 
space  requirements  for  dogs  be  doubled. 
One  commenter  stated  that  breeding 
dogs  housed  by  wholesale  commercial 
breeders  shodd  be  allowed  triple  the 
minimum  floor  space,  because  such  dogs 
spend  their  lives  in  these  facilities.  We 
do  not  agree  that  the  changes 
recommended  by  the  commenters  are 
necessary.  We  consider  the  proposed 
floor  space  requirements  for  dogs,  which 
are  the  same  as  those  already  in  the 
regdations,  to  be  adequate.  This  is 
especially  so  in  light  of  the  exercise 
requirements  induded  in  this  Hnal  rde, 
which  will  require  that  each  dog  be 
provided  adequate  opportumfy  for 
exercise. 

A  small  number  of  commenters 
recommended  that  space  requirements 
for  dogs  be  based  on  weight  as  are 
those  in  the  NIH  Guide.  While  space 
requirements  based  on  weight  are 
appropriate  for  cats,  whose  body 
conformation  is  similar  from  breed  to 
breed,  the  wide  diflerence  in  body 
configuration  among  breeds  of  dogs 
makes  space  based  on  weight 
inappropriate.  For  example,  as  we 
discussed  in  our  origind  proposal,  the 
difference  in  body  conformation 
between  a  bdldog  and  a  greyhound 
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would  nuke  ■  foimuU  bawd  on  tbeir 
weisht  Inappropriate. 

Tne  proposea  regulations  specified 
that  the  required  floor  space  would 
apply  for  each  dog  housed  in  a  group 
situation  with  other  dogs.  Several 
commenters  recommended  that,  for 
group  housing  situations,  the  formula  for 
determining  minimiiin  floor  space  be 
reduced  to  32  percent  for  each  dog 
added  to  the  enclosure  after  the  &8t 
dog.  We  do  not  consider  it  reasonable  or 
logical  to  conclude  that  the  second  or 
third  dog  in  a  primary  enclosure  needs 
68  percent  less  space  than  the  first  dog, 
and  we  are  making  no  changes  based  on 
these  comments. 

One  commanter  stated  that,  in 
determining  minimum  space 
requirements,  dogs  should  be  measured 
in  a  straight  line  from  die  tip  of  die  nose 
to  the  base  of  die  tail  in  a  normal 
standing  position.  We  agree,  and 
meesurements  for  space  are  already 
being  conducted  in  the  manner 
described  by  the  commenter. 

Several  conmenters  recommended 
that  the  regulati<»is  allow  dogs  and  cats 
to  be  boosed  for  up  to  14  days  in 
primary  enclosures  that  do  not  meet  the 
standards,  to  permit  cleaning  of  primary 
encloaores  and  in  emergencies.  We  do 
not  consider  such  a  provision 
reasonable  or  necessary.  Cleaning 
shoold  not  take  a  significant  length  of 
time.  Our  experience  has  demonstrated 
that  emergencies  should  not  provide  an 
exception  to  the  minimum  standards  for 
primary  enclosures. 

We  proposed  that,  as  with  cats, 
nursing  mothers  would  have  to  be 
provided  with  additional  space.  In 
proposed  i  3.8(c)(l)(ii),  we  set  forth  the 
requirement  that  each  bitch  with  nursing 
puppies  be  provided  with  an  additional 
amount  of  floor  space,  based  on  her 
breed  and  behavioral  characteristics, 
and  in  accordance  with  generally 
accepted  husbandry  (vactices  as 
determined  by  tiie  attending 
veterinarian.  We  proposed  that  if  die 
additional  amount  of  floor  space  for 
each  nursing  puppy  is  less  than  5 
percent  of  the  minimum  requirement  for 
the  bitch,  such  housing  must  be 
approved  by  the  G)mmittee  in  the  case 
of  a  research  facility,  and  by  the 
Administrator  in  the  case  of  dealers  and 
exhibitors. 

As  discussed  in  this  supplementary 
information  under  the  heading 
"Additional  Primary  Enclosure 
Requirements  for  Cats — {  S-eCb]."  the 
reguladons  as  proposed  do  not  dearly 
state  whether  die  attending  veterinarian 
or  the  Committee  is  responsible  for 
approving  additional  space  for  nursing 
puppies  that  is  less  than  5  percent  ofthe 
minimum  space  for  the  bitch.  In  this 


final  rule,  we  are  clarifying  that  it  is  the 
attending  veterinarian  who  is 
responaibte  for  such  approval 

A  number  of  commenters  opposed  in 
general  the  proposed  provisions  for 
percentage  increases  of  floor  space.  A 
small  number  of  commmters 
specifically  supported  the  provisions 
regarding  additional  space  for  nursing 
bitches.  A  small  number  of  commenters 
stated  that  space  requirements  for 
nursing  bitches  should  be  solely  at  die 
discretion  of  the  attending  veterinarian. 
We  disagree.  We  consider  5  percent 
extra  space  per  nursing  puppy  a 
standard  that  will  be  appropriate  in 
most  cases.  We  recognize,  however,  that 
situations  may  arise  where  it  may  be 
unnecessary  or  even  detrimental  to 
move  a  nursing  bitch  to  an  enclosure 
that  meets  the  S-percent  standard.  Only 
in  those  cases  do  we  expect  the 
attending  veterinarian  to  approve 
primary  enclosures  that  do  not  allow  at 
least  B  percent  additional  space  for  each 
puppy. 

A  small  number  of  commenters  stated 
that  only  nursing  bitches  with  puppies  3 
weeks  ot  age  or  older  ^ould  be 
provided  with  additional  floor  space. 
We  disagree  with  the  commenters' 
recommendation,  for  the  same  reasons 
set  forth  in  this  supplementary 
information  for  cats  with  nursing  kittens. 

A  small  number  of  commenters 
recommended  that  the  regulations 
provide  for  10  percent  additional  space 
per  nursing  puppy  in  a  litter,  rather  than 
5  percent  as  proposed.  We  consider  5 
percent  to  be  an  adequate  amount  of 
additional  q)ace.  given  the  size  of 
nursing  puppies,  and  the  fact  that  they 
do  not  generally  move  very  far  from  the 
dam  during  most  of  tbeir  nursing  period 

Several  commenters  stated  that  the 
regulations  regarding  resting  surfaces 
for  cats  should  be  applied  to  dogs. 
Because  of  the  behavioral  differences 
between  dogs  and  cats,  we  do  not 
consider  it  necessary  to  require  elevated 
resting  surfaces  for  dogs.  However,  as 
we  discuss  in  this  supplementary 
information  under  the  heading  "Primary 
Enclosures:  General  Requirements — 
1 3.6(a),"  we  are  requiring  that  resting 
surfaces  be  provided  for  both  dogs  and 
cats  when  the  floor  of  a  primary 
enclosure  is  made  out  of  wire. 

A  number  of  commenters  addressed 
the  height  requirements  set  forth  in 
proposed  i  3iKc)(lKiii)^  A  small  number 
of  these  commenters  supported  these 
provisions  as  written.  Others  either 
stated  in  general  that  the  proposed 
height  requirement  was  excessive,  or 
recommended  specific  changes  to  the 
proposed  provisions.  A  small  number  of 
commenters  stated  that  the  regulations 
should  require  that  the  top  of  the  dogs' 


ears  not  touch  the  top  (rf  the  primary 
enclosure  while  the  dogs  are  standing 
erect  or  sitting  We  disagree  Based  on 
our  experience  enforcing  the  regulations, 
we  consider  the  requirement  that  the 
cage  be  at  least  6  inches  above  the  head 
of  the  tallest  dog  in  the  enclosure,  when 
in  a  standing  position,  to  adequately 
address  the  commenters'  concerns. 

A  small  number  of  commenters 
recommended  that  die  minimum  height 
be  increased  from  that  proposed.  Most 
of  these  commenters  stated  that  primary 
enclosures  should  be  large  enough  to 
allow  dogs  to  make  all  normal  postural 
adjustments,  such  as  standing  on  hind 
legs  and  holding  the  tail  aloft  We  do  not 
consider  such  a  change  necessary  or 
appropriate.  The  regulations  are  by  law 
minimal  stand  irds  for  the  well-being  of 
the  animals.  We  do  not  consider  a  dog's 
standing  on  its  hind  legs  to  be  a  frequent 
enough  postural  adjustment  to  require 
its  inclusion  as  a  minimal  standard  With 
the  implementation  of  the  exercise 
requirements  in  this  final  rule,  dogs  will 
have  adequate  opportunity  for  activity. 
One  commenter  recommended  that  the 
interior  height  of  the  cage  should  be  6 
inches  above  the  ears  of  the  tallest  dog 
when  standing.  We  are  making  no 
changes  based  on  this  comment.  Six 
inches  above  the  head  will 
accommodate  the  tallest  standing  ears 
for  most  dogs. 

As  we  noted  in  the  "Supplementary 
Information"  of  this  rule  under  the 
heading  "Efiective  Dates,"  many 
commenters  pointed  out  that  certain  of 
the  new  standards  would  require 
affected  facilities  to  make  extensive 
structural  changes.  The  alteration  of  the 
height  requirement  for  primary 
enclosures  containing  dogs  is  one  such 
change  in  the  standards.  Ilierefore,  in 
9  3.6(c)(l)(iii]  of  this  rule,  we  are 
continuing,  for  the  period  prior  to 
February  15, 1994,  the  existing  minimum 
height  requirement  for  primary 
enclosures  containing  dogs.  On  and 
after  February  15, 1994,  facilities  must  - 
comply  with  the  new  height 
requirement,  as  set  forth  in 
§  3.6(c)(l)(iii]. 

Dogs  on  Tethers 

In  S  3.4(b)(2](ii]  of  die  existing 
regulations,  requirements  are  set  forth 
for  dog  houses  with  chains  used  as 
primary  enclosures  for  dogs  kept 
outdoors.  In  S  3.6(c)(2)  of  the  proposed 
regulations,  we  expanded  those 
regulations,  and  proposed  to  apply  the 
expanded  regulations  to  dogs  that  are 
tethered  by  any  means,  and  not  just  by 
chains.  We  proposed  to  retain  the 
existing  requirement  that  a  dog  that  is 
tethered  be  kept  from  bring  eotangled. 
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and  to  add  the  requirements  that  the  dog 
not  be  able  to  come  Into  physical 
pontact  with  other  dogs  in  die  housing 
facility,  and  be  able  to  roam  to  the  full 
range  of  the  tether.  We  proposed  to 
retain  the  existing  requirement  diat  the 
tether  be  of  the  type  commonly  used  for 
the  size  dog  involved,  and  that  the  tether 
be  attached  to  die  dog  by  a  well-fitted 
collar.  Additionally,  we  proposed  to 
explicidy  require  that  the  collar  most 
not  cause  trauma  or  injury  to  the  dog. 
The  proposed  regulations  included  the 
following  examples  of  types  of  collars 
that  would  be  prohibited:  collars  made 
of  wire,  flat  chains,  chains  with  sharp 
edges,  and  chains  with  rusty  or 
nonuniform  links.  As  in  the  existing 
regulations,  we  proposed  that  the  tether 
would  have  to  be  at  least  three  times  the 
length  of  the  dog  as  measured  btHn  the 
tip  of  its  nose  to  the  base  of  its  tail  We 
also  proposed  to  require  that  the  tether 
be  attached  to  the  front  of  the  dog's 
shelter  structure  or  to  a  post  in  front  of 
the  sbdter  structure,  and  that  it  allow 
the  dog  convenient  access  to  the  shelter 
structure  and  to  food  and  water 
containers. 

Several  ocmunenters  specifically 
supported  the  prc^Kised  provisions  as 
written.  A  small  number  of  commenters 
either  opposed  the  use  of  tethers 
altogether  or  supported  the  use  of 
tethers  for  temporary  use  only.  We  do 
not  believe  that  the  use  of  appropriate 
tethers  is  harmful  to  dogs.  Many 
domestic  pets  are  so  restrained  with  no 
harmful  effect.  We  are  therefore  making 
no  changes  based  on  these  comments. 
One  commenter  recommended  that  the 
regulations  require  diat  the  tether  length 
for  dogs  housed  by  wholesale  dog 
breeders  be  six  times  the  length  of  the 
dog.  but  not  less  than  15  feet  long.  We 
do  not  believe  this  recommended  change 
is  necessary  for  the  well-being  of  dogs. 
Requiring  tethers  that  are  at  least  three 
times  the  length  of  the  dog  allows  the 
dog  sufiicient  movement  in  both  a 
forward  and  a  lateral  direction. 

Several  commenters  stated  that  the 
regulations  should  prohibit  the 
placement  of  entangling  objects  within 
the  reach  of  dogs  on  tethers,  or 
otherwise  prevent  the  dogs  from  being 
accidentally  hanged.  Each  of  these 
concerns  are  adtfressed  in  the  pn^iosed 
provisions,  and  we  are  making  no 
changes  based  on  these  comments. 

We  proposed  that  dog  tiousing  areas 
where  chains  or  tethers  are  used  must 
be  enclosed  by  a  perimeter  fence  of 
sufficient  hei^t  to  keep  unwanted 
animals  out.  and  to  keep  animals  die 
size  of  dogs,  raccoons,  and  skunks  bom 
going  thnnig^  or  under  it.  We  also 
proposed  to  require  that  fences  less  than 


6  feet  bi^  most  be  approved  by  the 
Admiidstrator.  Several  camaienterB 
stated  that  the  eiqiense  oi  constructing  a 
fence  adequate  to  meet  the  proposed 
regalatfaxm  would  be  cost-prohibitive. 
While  we  are  sensitive  to  the  costs 
involved  in  complying  with  the 
regulations,  we  are  obligated  under  the 
Act  to  require  that  the  dogs  are  confined 
widi  adequate  protection  for  humane 
care.  A  perimeter  fence  is  necessary  to 
confine  dogs  that  escape  from  their 
tethers  and  to  restrict  the  entrance  of 
potential  predators. 

One  commenter  stated  diat  a  4-foot 
perimeter  fence  would  be  just  as 
effective  in  preventing  the  entrance  of 
animals  as  a  6-foot  fence.  Based  on  the 
need  to  contain  and/or  exclude  dogs 
and  other  animals  from  the  primary 
enclosure,  we  consider  6  feet  to  be  the 
minimnm  necessary  fence  height  in  most 
cases.  However,  the  regulations  as 
proposed  allow  for  varying  situations 
and  needs  by  providing  for  approval  by 
the  Administrator  of  fences  less  than  6 
feet  hi^ 

As  we  noted  in  the  "Supplementary 
Information"  of  this  rule  under  the 
heading  "tWCCTlVl  DATES,"  many 
commenters  pointed  out  that  certain  of 
the  new  standards  would  require 
affected  facilities  to  make  extensive 
structural  changes.  The  addition  of  the 
requirement  for  a  perimeter  fence  in 
S  3.6(c)(2)  as  proposed  (designated  as 
fi  3.6(c)(2)(ii)  in  this  rule)  is  one  such 
change  in  the  standards.  Therefore,  in 
9  3.6(cK2)(ii)  of  this  rule,  we  ara 
providing  that  facilities  must  comply 
with  the  provisions  regarding  such 
perimeter  fences  on  and  after  February 
15, 1994. 

CompatibHity 

The  proposal  provided  that  all  dogs 
housed  in  the  same  primary  enclosure 
would  have  to  be  compatible.  We 
proposed  to  retain  the  provision  in 
existing  9  3.4(b)(2)  limiting  to  12  die 
number  of  nonconditioned  adult  dogs 
permitted  to  be  housed  in  the  same 
primary  enclosure,  and  to  set  it  forth  in 
proposed  9  3.6(c)(3).  Additionally,  that 
proposed  paragraph  contained  the 
following  provisions:  bitches  in  heat 
must  not  be  housed  in  the  same  primary 
enclosure  with  sexually  mature  oiales. 
except  for  breeding:  bitches  with  litters 
must  not  be  housed  in  the  same  primary 
enclosure  with  other  adult  dogs;  except 
when  maintained  in  a  breeding  colony, 
puppies  under  4  months  of  age  must  not 
be  housed  in  the  same  primary 
enclosure  with  adult  dogs,  other  than 
the  dam;  and  dogs  with  a  vicious  or 
aggressive  di^ositioo  must  be  boused 
separately. 


One  commenter  specifically  supported 
the  proposed  provisions  as  written. 
Another  commenter  stated  that  up  to  12 
conditioned,  as  well  as  nonconditioBed. 
dogs  should  be  allowed  in  the  same 
enclosure  If  they  are  compatible. 
Althou^  the  proposed  regulations  Kmit 
the  number  of  nonconditioned  dogs  in 
an  enclosure,  diere  is  no  limit  on  the 
number  of  conditioned  dogs  per 
enclosure.  One  commenter  stated  that 
the  regulations  should  limit  to  four  the 
number  of  dogs  per  enclosure,  whether 
the  animals  are  conditioned  or 
nonconditioned.  We  do  not  agree  that 
such  a  change  is  necessary.  Since  1967, 
the  regulations  have  allowed  for  12 
nonconditioned  dogs  to  be  housed 
together.  During  that  time,  there  have 
been  few  reported  problems  stemming 
from  the  number  of  dogs  housed 
together.  Whatever  the  number  of  dogs 
housed  together,  they  must  be 
compatible. 

One  conuBOiter  stated  that  because 
bitches  in  whelp  require  isolation,  they 
should  be  able  to  be  boused  without 
seeing,  hearing,  or  touching  other 
animals.  We  do  not  believe  ^t  the 
conunenter's  recommendation  warrants 
a  change  in  the  regulations.  There  is 
nothing  in  the  regulations  to  preclude 
the  housing  described,  as  long  as  the 
dog  is  provided  adequate  space,  care, 
and  attention. 

One  commenter  requested  that  die 
regulations  clarify  wdiat  is  meant  by 
"vicious  or  aggressive"  behavior.  We 
consider  these  terms  to  be  self- 
explanatory,  requiring  no  additional 
definition  in  the  regulations. 

We  are  making  one  change  in 
9  3.6(c)(3)  as  proposed.  Consistent  widi 
changes  we  are  making  elsewhere  in 
subpart  A  in  response  to  comments,  we 
are  providing  that  puppies  under  4 
months  of  age  may  be  housed  in  the 
same  primary  enclosure  with  their  foster 
dam. 

Dogs  in  Mobile  or  Traveling  Shows  or 
Acts 

We  proposed  to  provide,  in  9  3.6(c)(4), 
that  dogs  in  mobile  or  traveling  shows 
or  acts  may  be  kept,  while  the  show  or 
act  is  being  transpmled  bxm  one 
temporary  location  to  another,  in 
transport  containers  that  comply  with 
all  requirements  of  proposed  S  3.14  of 
subpart  A,  other  than  the  marking 
requireraenU  in  9  3  J4(a)(6).  We 
proposed  that  when  tiie  show  or  act  is 
not  traveling,  the  dogs  would  ha\e  to  be 
placed  in  primary  enclosores  that  meet 
the  minimum  requirements  of  9  3.A-  The 
01^  commealer  who  addressed  these 
provisions  supported  them  as  wmtten. 
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and  we  are  making  no  changes  in  this 
final  rule. 

Innovative  Primary  Enclosures  for  Dogs 
and  Cats 

We  encourage  the  design  and 
development  of  primary  enclosures  that 
promote  the  well-being  of  dogs  and  cats 
by  providing  them  with  sufHcient  space 
and  the  opportunity  for  movement  and 
exercise.  Accordingly,  we  provided  in 
§  3.6(d)  of  the  proposal  that  innovative 
primary  enclosures  not  precisely 
meeting  the  floor  area  and  height 
requirements  provided  for  dogs  and 
cats,  but  that  do  provide  the  dogs  and 
cats  with  a  sufficient  volume  of  space 
and  the  opportunity  to  express  species- 
typical  behavior,  could  be  used  at 
research  facilities  when  approved  by  the 
Committee,  and  by  dealers  and 
exhibitors  when  approved  by  the 
Administrator. 

Many  conunenters  specifically 
supported  the  proposed  provisions 
regarding  innovative  enclosures  as 
written.  Very  many  more  commenters 
objected  to  what  they  termed  a 
"loophole"  that  would  permit  smaller 
primary  enclosures  than  those  otherwise 
required  by  the  regulations.  We  consider 
adequate  space  to  be  one  of  the  primary 
factors  in  the  humane  treatment  of 
animals  regulated  under  the  Act.  The 
specific  space  requirements  we  set  forth 
in  our  proposal  were  based  on  the  best 
ciurent  information  available  to  us. 
including  our  experience  enforcing  the 
regulations.  However,  we  believe  it 
would  be  unrealistic  to  conclude  that  . 
the  design  standards  currently  in 
general  use  cannot  be  improved  upon, 
based  on  continuing  research  in 
engineering  and  animal  behavior. 
EstabUshing  a  mechanism  for  approval 
of  innovative  enclosures  will  likely 
foster  such  research.  It  is  also  important 
to  note  that  innovative  enclosures  will 
not  qualify  for  approval  unless  they 
provide  the  animals  with  a  sufficient 
volume  of  space  and  the  opportunity  to 
express  species-typical  behavior,  and 
that  such  enclosures  and  the  behavior  of 
the  housed  dogs  and  cats  will  be  subject 
to  APHIS  observation  and  inspection. 

A  small  number  of  commenters  stated 
that  the  attending  veterinarian  at 
research  facilities,  and  not  the 
Committee,  should  be  responsible  for 
approval  of  innovative  primary 
enclosures.  We  do  not  agree.  The 
authority  to  grant  exceptions  to  the 
general  standards  has  been  delegated  to 
the  attending  veterinarian  in  certain 
cases  in  these  regulations,  for  situations 
involving  the  health  and  well-being  of 
the  animals.  Authority  to  approve 
innovative  primary  enclosures  should  be 
retained  in  the  Committee. 


Several  commenters  stated  that  the 
approval  of  innovative  primary 
enclosures  at  research  facilities  should 
be  the  responsibility  of  the 
Administrator,  not  the  Committee.  We 
disagree.  The  Committee  at  research 
facilities  is  comprised  of  individuals 
who  represent  both  professional  and 
community  interests.  We  consider  such 
a  body  the  appropriate  one  for  deciding 
on  the  approval  of  innovative 
enclosures.  Again,  it  is  important  to  note 
that  any  enclosures  that  do  receive 
approval  at  research  facilities  will  be 
subject  to  APHIS  inspection. 

A  small  number  of  commenters  stated 
that  the  regulations  should  include  the 
criteria  to  be  used  in  evaluating 
innovative  primary  enclosures.  Such 
criteria  already  exist  in  the  regulations 
as  proposed,  and  we  are  therefore 
making  no  changes  based  on  these 
comments. 

Reformatting 

We  are  making  several 
nonsubstantive  formatting  changes  to 
subpart  A  to  set  forth  its  sections  in  a 
more  logical  order.  We  are  redesignating 
§  3.7  as  proposed  as  S  3.12,  and  are 
redesignating  proposed  {{  3.8.  3.9,  3.10. 
3.11,  and  3.12  as  S§  3.7,  3.a  3.9,  3.10,  and 
3.11,  respectively. 

Exercise  and  Socialization  for  Dogs — 
Section  3.7  (Redesignated  as  Section  3.8 
in  this  Final  Rule) 

In  accordance  with  the  1985 
amendments  to  the  Act,  in  developing 
our  proposed  rule,  we  set  forth 
standards  for  the  exercise  and 
socialization  of  dogs,  and  proposed  a 
new  S  3.7,  titled  "Exercise  and 
socialization  for  dogs"  (redesignated  in 
this  final  rule  as  S  3.8).  We  proposed 
that  in  cases  where  a  facility  chooses 
not  to  house  all  dogs  in  groups,  or  where 
certain  dogs  are  housed  individually  for 
research  reasons,  the  facility  would  be 
responsible  under  the  provisions  of  this 
revised  proposal  for  developing  a 
program  of  alternatives  to  group  housing 
to  provide  the  dogs  adequate 
opportunity  for  exercise,  as  discussed 
below. 

We  set  forth  provisions  for  group 
housing  in  proposed  S  3.7(b),  and 
proposed  to  allow  dogs  over  12  weeks  of 
age  to  be  maintained  in  compatible 
groups  unless  (1)  Housing  in  compatible 
groups  is  not  in  accordance  «vith  a 
Committee-approved  research  proposal 
at  a  research  facility;  (2)  in  the  opinion 
of  the  attending  veterinarian,  such 
housing  would  adversely  afifect  the 
health  or  well-being  of  the  dog(s);  or,  (3) 
a  dog  exhibits  aggressive  or  vicious 
behavior. 


A  very  large  number  of  conunenters 
supported  the  concept  of  requiring  the 
exercise  of  dogs.  A  smaller  number  of 
commenters  took  an  opposing  view,  and 
recommended  that  all  provisions  for 
exercise  of  dogs  be  removed  from  the 
proposed  regulations.  Some  commenters 
opposed  the  proposed  exercise 
requirements  because  they  considered 
them  cost  prohibitive.  The  responsibility 
for  establishing  standards  for  the 
exercise  of  dogs  is  one  that  we  are 
charged  with  by  Congress,  and  is  one 
that  we  must  meet.  In  doing  so,  we  take 
seriously  our  obligation  to  promote  the 
well-being  of  the  animals  protected  by 
the  regulations. 

A  number  of  commenters  expressed 
reservations  concerning  the  group 
housing  of  dogs,  stating  that  the 
behavior  of  dogs  in  packs  is 
unpredictable  and  dangerous.  As  we 
discussed  in  our  proposal,  while  we 
agree  that  such  dangerous  behavior  is 
frequently  observed  in  animals  that 
roam  at  large,  we  do  not  believe  it  is  a 
significant  problem  with  dogs  that  are  in 
captivity  and  subject  to  human  care  and 
control.  In  cases  where  individual  dogs 
exhibit  aggressive  or  vicious  behavior, 
the  proposed  regulations  would  provide 
for  solitary  housing  of  such  animals. 

Many  commenters  stated  that  they 
were  in  favor  of  socialization  for 
animals.  A  number  of  other  commenters 
stated  that  references  to  socialization 
should  be  removed  from  the  proposed 
regulations,  because  requirements  for 
socialization  were  not  included  in  the 
1985  amendments  to  the  Act.  While  we 
consider  socialization  in  many  cases  to 
be  an  integral  part  of  the  provision  of 
adequate  exercise,  the  conunenters  are 
correct  in  stating  that  the  Act  does  not 
include  requirements  for  socialization. 
We  are  therefore  removing  references  to 
socialization  from  %  3.7  as  proposed 
(redesignated  in  this  final  rule  as  9  3.8), 
and  are  removing  references  to  social 
grouping  from  §  3.12  as  proposed 
(redesignated  in  this  final  rule  as  §  3.7). 

We  proposed  in  §  3.7(c)(4)  that  written 
standard  procedures  for  provision  of  the 
opportunity  for  exercise  must  be 
prepared  by  each  dealer,  exhibitor,  or 
research  facility  at  which  dogs  are 
housed,  held,  or  maintained.  We 
proposed  that  this  set  of  procedures 
would  have  to  be  made  available  to  - 
APHIS,  and,  in  the  case  of  research 
facilities,  to  officials  of  any  pertinent 
funding  Federal  agency. 

We  proposed  in  S  3.7(a]  that  dogs  over 
12  weeks  of  age,  except  bitches  with 
litters,  housed,  held,  or  maintained  in  a 
regulated  facility  must  be  provided  the 
opportunity  for  exercise  regularly  if  they 
are  kept  individually  in  cages,  pens,  or 
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runs  that  provide  less  than  two  times  the 
required  floor  apace  for  that  dog.  as 
indicated  in  pnqxMed  §  3.6(c)(1).  We 
proposed  additionally  that  if  only  one 
dog  is  housed,  held,  or  maintained  at  a 
fadlity,  the  single  dog  must  receive 
positive  phyaical  contact  with  humans 
at  least  daily. 

In  proposed  S  3.7(bl.  we  provided  that 
dogs  over  12  weeks  of  age  would  not 
require  additional  opportunity  for 
exercise  regulariy  if  they  were  housed, 
held,  or  maintained  in  groups  in  cages, 
pens,  or  runs  providing  at  least  100 
percent  of  the  required  space  for  each 
dog  If  maintained  separately. 

Many  commenters  expressed 
opposition  to  primary  enclosures  for 
exercise  larger  than  those  otherwise 
required  for  dogs,  lliey  stated  that 
increased  enclosure  sizes  will  not 
increase  activity.  We  disagree  that 
increasing  enclosure  size  is  not  a  means 
of  providing  dogs  with  the  opportunity 
for  exercise.  However,  under  the 
regulations  as  proposed,  fadhties  are 
not  restricted  to  increasing  cage  size  to 
pforide  for  exercise.  For  example,  group 
housing  of  dogs  is  an  effective 
alternative  to  increasing  cage  size  for 
individual  dogs,  as  is  removal  of  the  dog 
firom  its  primary  enclosure  for 
alternative  forms  of  exercise. 

A  small  number  of  commenters  stated 
that  purpose  bred  dogs  are  acdimated 
to  the  existing  endoeure  sizes  and 
should  be  exempt  from  the  proposed 
_  exercise  requirements.  A  large  number  of 
'  conuaenters  stated  that  scientific 
evidence  does  not  support  that  dogs 
housed  in  less  than  two  times  their 
minimum  space  need  additional  exercise 
opportunities.  Many  of  these 
commenters  stated  tiiat  the  dogs' 
exercise  needs  are  being  met  with 
existing  housing.  We  disapee.  Not  all 
dogs  are  maintained  in  an  environment 
that  permits  exerdse  and  Congress 
condnded  that  the  existing  minimum 
space  standards  for  dogs  were  not  in 
themselves  auffident  to  allow  for 
adequate  opportunity  for  exercise. 

Several  commenters  opposed  die 
requirement  for  positive  pliysical 
ocmtact  for  dogs  housed  alone  in  a 
facility,  either  in  goieral  or  in  cases 
where  the  dog  is  not  socialized  to 
humans.  A  small  number  of  commenters 
stated  that  daily  interaction  with 
humans  should  be  required  for  all  dogs. 
One  conunenter  recommended  that 
positive  physical  contact  must  total  at 
least  60  minutes  daily,  and  be  provided 
to  dogs  is<riated  at  a  facility,  as  well  as 
to  the  sole  animal  at  a  facility.  The 
commenter  supplied  no  data  to  support 
the  recommendation  for  60  minuteii  of 
positive  physical  contact,  and  we  see  do 
need  for  oootact  of  that  duration.  While 


we  do  not  coaaidM'  it  oeceaeary  for  all 
dogs  to  have  daily  interaction  with 
humans  io  all  cases,  upoo  review  of  die 
comments,  we  agree  that  there  is  little 
practical  differrace  between  an  animal 
that  is  die  sole  dog  at  a  facility  and  dogs 
that  are  isolated  bom.  other  dogs  at  a 
facility.  We  are  dierefore  providing  in 
§  3.8(c)(2)  of  this  final  rule  that  when 
dogs  are  housed  at  a  facility  without 
sensory  contact  with  other  dogs,  they 
must  be  provided  with  positive  physical 
contact  with  humans  at  least  daily. 

One  oommentef  e^qjressed  coocem 
that  the  term  "positive  physical  contact" 
is  so  vague  that  cagewashing  and 
feeding  will  be  so  termed.  We  do  not 
share  the  commenter's  concern.  The 
definition  of  "positive  physical  contact" 
in  Part  1  of  the  regulations  clearly  states 
the  meaning  of  the  term. 

A  number  of  commenters 
recommended  that  the  regulations 
clarify  that  facility  standards  for 
exercise  be  made  available  to  APHIS 
"upon  request."  We  agree  that  such  an 
amendment  would  darify  the  intent  of 
pur  proposal  and  are  therefore  adding 
the  words  "upon  request"  in  this  final 
rule.  Also,  to  further  darify  the  intent  of 
our  proposal,  we  are  making  certain 
changes  regarding  the  requirement  for  a 
plan  for  the  exerdse  of  dogs.  We  are 
specifying  in  diis  final  rule  that  such  a 
plan  must  be  appropriate  and  must  be 
approved  by  die  attending  veterinarian. 
Additionally,  we  are  making  a 
formatting  change  to  move  fit>m 
I  3.7(c)f4)  of  die  proposal  (redesignated 
as  8  3.8(cX4)  in  this  final  rule)  the 
requirement  that  written  procedures  for 
exerdse  be  developed,  and  are  moving 
that  provision  to  the  introductory  text  of 
{  3.8  (redesignated  in  this  final  rule  from 
S  3.7  of  the  proposal). 

Methods  of  Exercise  for  Dogs — Section 
3. 7(c)  (Redesignated  in  this  Final  Rale 
as  Section  3Jfc)) 

We  proposed  in  S  3.7(c)(1)  of  die 
proposal  that  exact  methods  and 
periods  of  inoviding  the  opportunify  for 
exerdse  be  determined  by  the  attending 
veterinarian,  with,  at  research  fadhties, 
oonsultation  widi  and  review  by  the 
Committee.  We  proposed  to  provide  in 
i  3.7(cK2)  that  the  opportunify  for 
exercise  nay  be  [Hovided  in  a  number 
of  ways,  such  as:  (1)  Group  housing  in 
cages,  pens,  or  runs  that  provide  at  least 
100  percent  of  the  space  required  for 
each  dog  under  die  minimmn  floor  space 
requirenMnts  set  forth  in  proposed 
I  SL8(c)(l):  (2)  mnintiiining  individualfy 
housed  fiogi  in  cages,  pens,  or  runs  dut 
provide  at  k^t  twice  the  minimum  floor 
space  required  by  propoaed  I  Si)((^l): 
(3)  providing  access  to  a  run  or  open 
area;  (4)  providing  positive  physical 


contact  widi  hamana  dvough  fitj, 
grooming,  petting,  or  walking  on  a  leaah; 
or  (5)  other  simHar  acttvilies. 

A  nmidier  of  oomoienters  sapported 
allowing  far  the  professional  ^idgment 
of  the  attending  veterinarian  in 
develcqiing  pluss  for  the  exerdae  of 
dogs.  A  very  large  number  of  other 
commenters  stated  that  the  regulations 
should  require  daily  release  of  dogs 
from  their  endosures  for  a  specified 
period  of  time,  from  %  hour  to  1  hour. 
One  commenter  stated  that  the 
regulations  should  require  that  dogs  be 
exerdaed  at  least  twice  daily.  Anodier 
recommended  that  exercise  be  required 
at  least  one  day  out  of  each  weekend  or 
holiday.  Sevnral  commenters  expressed 
the  opinion  that  dogs  cannot  be 
adequatefy  exercised  in  less  dian  four 
times  tht  Bom  apace  otherwise  required 
for  housing.  Several  conunenters  stated 
that  fadhties  diet  do  not  utilise  APHIS- 
recommended  methods  of  exerdse 
should  be  required  to  submit  dieir 
proposed  vxerdat  plan  to  the 
Administrator  for  prior  a{^roval.  One 
commenter  expreeaed  concern  diat  if 
APHIS  does  not  spedfy  exact  sMtfaods 
and  duration  of  exercise,  the  plans  for 
exerdse  developed  by  die  facilities  may 
allow  absurdly  low  levels  of  exerdse. 
We  do  not  agree  that  requirtog  a 
specified  period  or  frequency  for 
exerdse  would  be  ancopriate  in  all 
cases.  Such  a  requirement  would  not 
take  into  account  variation  amor^  the 
types  of  dogs  and  the  use  for  which  they 
are  being  hi^  and  would  be  too 
restrictive  to  be  applied  generally  to 
diverse  facilities.  Ilie  regulations  as 
proposed,  calling  for  a  plan  for  meeting 
the  exerdse  needs  of  dogs  at  each 
facilify,  will  altow  each  facilify  to  meet 
the  requirements  of  die  regulations  in 
the  manner  most  appn^ate  to  the 
facilify  and  to  die  animals  housed  there. 

In  order  to  darify  our  intent  with 
regard  to  exerdse,  we  are  making 
several  changes  to  S  3-7(c)  as  proposed 
(redesignated  as  (  3.8(c)  in  this  final 
rule).  We  are  darifying  that  "exact 
methods  and  periods  of  providing  the 
opportunify  for  exerdse,"  as  proposed, 
more  spec^cally  means  "the  fi«quency, 
method,  and  duration  of  the  opportunify 
for  exerdse."  Additionally,  we  are 
clarifying  |  3.8(c)(1)  in  this  final  rule  to 
make  dear  that  review  by  die 
Committee  at  research  fodUties  ot  the 
methods  and  periods  of  providing 
exercise  involves  approval  by  the 
Committee.  With  regard  to  examples  we 
provided  of  methods  of  exerdse,  we  are 
darifying  that  providing  access  to  a  run 
or  open  area  is  appropriate  If  done  "at 
the  frequency  and  duration  prescribed 
by  die  attending  veteriDarian."  FbwDy. 
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we  are  removing  "providing  positive 
physical  contact  with  humans  thai 
encourages  exercise"  from  the  listing  of 
examples  of  methods  of  providing 
exercise.  In  order  to  place  greater 
emphasis  on  the  benefits  of  positive 
physical  contact  with  humans,  we  are 
providing  in  S  3.8(c)(2)  of  this  final  rule 
that  dealers,  exhibitors,  and  research 
facilities  should,  in  developing  their 
plan,  consider  providing  positive 
physical  contact  with  humans  that 
encourages  exercise  through  play, 
walking  on  a  leash,  or  similar  activities. 

A  number  of  commenters  expressed 
the  opinion  that  not  requiring  group- 
housed  dogs  to  be  released  for  exercise 
is  contrary  to  Congressional  intent.  One 
commenter  recommended  a  return  to  the 
specific  run  size  dimensions  set  forth  in 
our  original  proposal.  We  disagree  that 
Congressional  intent  was  to  require 
specific  methods  of  exercise  for  dogs, 
such  as  release  from  their  primary 
enclosures.  As  amended,  the  Act 
requires  that  the  regulations  include 
minimum  requirements  for  the  exercise 
of  dogs.  Based  on  the  research  available 
to  us,  and  on  our  own  experience 
enforcing  the  regulations,  it  is  evident 
that  one  of  the  most  effective  means  of 
promoting  exercise  in  dogs  is  to  house 
the  dogs  in  groups. 

A  small  number  of  commenters 
expressed  reservations  regarding  group 
housing  of  dogs,  stating  either  that  such 
housing  can  lead  to  fighting  when  the 
groups  are  unstable,  that  group  housing 
might  conflict  with  other  agencies' 
standards  for  testing  protocols,  or  that 
group  housing  can  pose  a  hazard  to 
handlers.  One  commenter  recommended 
that  exemptions  to  group  housing  should 
be  made  on  a  case-by-case  basis.  As 
proprased,  group  housing  is  not  required. 
It  is  merely  included  as  one  method  of 
complying  with  the  regulations 
regarding  the  exercise  of  dogs.  We  are 
therefore  making  no  changes  based  on 
the  comments. 

Several  commenters  stated  that  group- 
housed  dogs  that  each  have  100  percent 
of  their  minimum  space  requirement  will 
not  have  sufficient  room  for  exercise. 
We  do  not  agree.  Based  on  the  evidence 
available  to  us,  such  an  amount  of  space 
will  provide  adequate  room  for  group- 
housed  dogs  to  interact  and  play. 

Several  commenters  stated  that  even 
dogs  housed  in  enclosures  with  twice 
the  minimum  space  required  should  be 
released  for  exercise.  We  disagree.  We 
are  confident  that  by  allowing  for 
additional  space  for  dogs  housed 
individually,  and  by  encouraging  group 
housing,  the  proposied  regulations 
regarding  doublhig  the  minimum  space 
will  promote  adequate  exercise  for  dogs. 


A  small  number  of  commenters  stated 
that  dogs  housed  in  enclosures  totalling 
150  percent  of  their  minimum  space 
should  not  have  to  be  released  for 
exercise.  We  do  not  agree  that  the 
amount  of  space  recommended  by  the 
conunenter  will  be  sufficient  for  dogs 
lacking  other  opportunities  for  exercise 
and  are  making  no  changes  based  on  the 
comment. 

One  commenter  stated  that  the 
provision  that  twice  a  dog's  minimum 
space  offers  adequate  room  for  exercise 
is  a  rigid  engineering  standard  that 
should  be  deleted.  Although  we  agree 
that  the  provision  in  question  is  an 
easily  measurable  one,  it  is  only  one 
option  among  many  that  a  facihty  may 
choose  to  ensure  proper  exercise  for 
dogs.  As  such,  we  do  not  agree  that  it  is 
unnecessarily  rigid. 

One  commenter  recommended  that 
dogs  housed  individually  in  acceptable 
pens,  runs,  or  cages  be  considered  as 
meeting  the  exercise  requirements  if 
they  can  make  visual  contact  with  one 
or  more  other  dogs.  We  agree  with  the 
conunenter  in  cases  where  the 
individually  housed  dog's  enclosure 
provides  at  least  twice  its  minimum 
space  requirement.  If  the  enclosure  falls 
short  of  that  size,  however,  we  continue 
to  believe  that  the  dog  must  be  provided 
other  means  of  exercise.  While  we 
encourage  visual  contact  among  the 
dogs  in  a  facility,  we  do  not  consider 
such  contact  a  substitute  for  the  contact- 
provided  by  group  housing.  For  the  same 
reason,  we  do  not  agree  with  the 
conunenter  who  recommended  that 
individually  housed  dogs  in  runs  should 
not  be  required  to  have  twice  the 
minimum  space  requirements  if  they  can 
"muzzletouch"  each  other. 

One  commenter  recommended  that  it 
be  required  that  bitches  with  litters  be 
provided  an  additional  opportunity  for 
exercise  if  they  are  housed  in  primary 
enclosures  providing  less  than  four 
times  the  minimum  space  required  for 
the  bitch.  We  are  making  no  changes 
based  on  this  comment  We  consider  the 
"twice-the-minimum"  requirements 
proposed,  in  tandem  with  the  additional 
minimum  space  required  for  bitches 
with  litters,  to  be  adequate  to  ensure 
that  bitches  with  litters  are  provided 
adequate  space  for  exercise. 

A  small  number  of  commenters  stated 
that  the  regulations  should  provide  no 
variances  from  the  exercise 
requirements.  The  only  exemptions  from 
exercise  will  be  provided  in  cases  where 
an  approved  protocol  at  a  research 
facility  calls  for  such  an  exemption,  and 
in  cases  where  it  would  be  injurious  to 
the  dog's  health  to  exercise,  as 
determined  by  the  attending 


veterinarian.  The  first  type  of  exemption 
is  in  accordance  with  our  statutory 
obligation  not  to  interfere  with  approved 
research.  The  second  is  necessary  for 
the  well-being  of  the  animal. 

A  number  of  commenters  stated  that 
records  of  release  for  exercise  should  be 
maintained  for  review  by  APHIS 
inspectors.  A  small  number  of  other 
commenters  stated  that  records  of  dog 
exercise  should  be  made  available  to 
the  Committee,  the  Department,  and  the 
general  public.  We  do  not  agree  that  it  is 
necessary  for  the  facility  to  keep  records 
of  exercise  to  ensure  compliance  with 
the  regulations.  The  facility's  plan  will 
be  available  to  APHIS  and,  in  the  case 
of  research  facilities,  to  officials  of  any 
pertinent  funding  Federal  agency.  We 
are  confident  that  the  requirement  for 
this  written  plan,  together  with 
inspections  by  APHIS  personnel,  will 
ensure  that  the  dogs  at  each  facility 
receive  sufficient  exercise. 

Several  commenters  stated  that  social 
interaction  for  dogs  cannot  substitute  for 
physical  exercise,  regardless  of  the  cage 
size.  While  we  disagree  with  the 
commenters'  assertion  that  social 
interaction  cannot  adequately  stimulate 
exercise,  we  do  agree  upon  review  of 
the  comment  that  certain  of  the  methods 
suggested  in  the  proposal  for  providing 
exercise  would  not  be  adequate.  We  are 
therefore  amending  |  3.7(c)(2)(iv)  as 
proposed  (redesignated  as  (  3.8(c)(2](iv) 
in  this  final  rule)  to  delete  grooming  and 
petting  as  forms  of  positive  physical 
contact  with  humans  that  may  provide 
the  opportunity  for  exercise. 
Additionally,  we  are  adding  language, 
both  in  S  3.8(c)(2)(iv)  and  |  3.8(a)  to 
clarify  that  positive  physical  contact 
with  humans  must  be  of  the  sort  that 
encourages  exercise. 

A  small  number  of  commenters  urged 
that  the  Department  carefully  scrutinize 
the  records  pertaining  to  exercise,  and 
develop  a  system  of  outside,  impartial 
observation  to  ensure  that  facilities 
actually  use  exercise  enclosures.  A 
system  of  impartial  observation  already 
exists  with  regard  to  enforcement  of  the 
regulations.  Only  Department  personnel 
are  authorized  by  law  to  conduct 
inspections. 

A  small  number  of  commenters  stated 
that  exercise  provisions  in  the 
regidations  should  not  apply  to  dogs 
held  for  less  than  1  week.  We  believe 
that  the  exercise  needs  of  a  dog  do  not 
necessarily  depend  on  how  long  it  is 
held  in  a  facility,  and  that  such  an 
across-the-board  exemption  for  dogs 
held  less  than  1  week  would  be 
inappropriate. 

A  number  of  commenters  addressed 
the  fact  that  we  supplied  a  number  of 
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examples  of  ways  adequate  exercise 
might  be  provided.  A  large  number  of 
commenters  recommended  that  the 
examples  be  deleted,  because  the  actual 
methods  of  exercise  will  be  determined 
based  on  professional  jud^ent  at  each 
facility.  We  see  no  advantage  in  deleting 
the  examples  provided.  They  in  no  way 
limit  the  facility  in  developing  an 
exercise  plan,  and  we  consider  them 
helpful  as  recommendations  of 
satisfactory  methods  of  providing 
exercise. 

A  small  number  of  commenters 
asserted  that  development  of  plans  and 
standards  for  exercise  should  be  solely 
the  responsibility  of  the  Department.  We 
do  not  agree.  Such  across-the-board 
requirements  would  not  allow  sufficient 
flexibility  and  latitude  for  varying 
conditions,  and  would  be  unnecessarily 
restrictive. 

One  commenter  stated  that  the 
regulations  should  stipulate  that  study 
procedures  may  not  be  substituted  for 
exercise  requirements.  The  requirement 
as  proposed  was  that  dogs  be  provided 
the  opportimity  for  exercise.  We  do  not 
consider  it  reasonable  to  assume  that  no 
study  procedures  will  provide  the  dogs 
involved  with  adequate  exercise.  We 
therefore  do  not  consider  it  appropriate 
to  make  the  change  recommended  by 
the  commenter.  A  small  group  of 
commenters  addressed  a  similar  issue, 
and  stated  that  animals  used  in  research 
protocols  involving  forced  exercise 
should  be  exempt  from  required 
exercise.  Whether  such  animals  should 
be  exempted  from  the  exercise 
standards  will  depend  on  the  situation. 
If  the  research  protocol  provides  the 
animals  with  adequate  exercise,  then 
they  will  not  need  additional  exercise. 
Also,  in  cases  where  the  research 
protocol  calls  for  specific  limits  on  the 
exercise  provided,  it  would  not  be 
required  that  the  animals  exceed  those 
limits.  This  is  in  accordance  with 
§  2.28(k)(l)  of  part  2  of  the  regulations, 
which  provides  that  exceptions  to  the 
standards  in  part  3  of  the  regulations 
may  be  made  when  such  exceptions  are 
specified  and  justified  in  the  proposal  to 
conduct  an  activity  and  are  approved  by 
the  Committee. 

Several  commenters  stated  that  it 
would  be  sufficient  to  abide  by  the  NIH 
Guide  for  exercise  of  dogs.  We  disagree. 
The  Act  specifically  requires  us  to 
establish  regulations  to  promote 
exercise  for  dogs.  The  NIH  Guide  is  just 
that,  containing  guidelines  and  not 
regulations. 

Although  the  proposal  did  not  prohibit 
exercise  by  such  means  as  treadmills, 
carousels,  or  swimming,  it  did  specify 
that  such  methods  would  not  be 
considered  as  meeting  the  exercise 


requirements  of  the  proposed 
regulations.  One  commenter  specifically 
supported  the  Inclusion  of  such 
examples.  A  number  of  commenters 
stated  that  the  examples  provided  were 
unjustified.  We  disagree.  Congressional 
intent  with  regard  to  the  Act  was  to  give 
dogs  an  opportunity  for  exercise,  not  to 
force  them  to  exercise. 

One  commenter  stated  that  the 
exercise  standards  for  dogs  should  be 
the  same  as  the  standards  for  the 
psychological  well-being  of  nonhuman 
primates.  We  do  not  agree.  The 
differences  in  species  behavior  and 
needs,  and  the  distinct  statutory 
requirements  for  dogs  and  nonhuman 
primates,  make  parallel  provisions 
inappropriate. 

Exemptions  from  Exercise — Section 
3.7(d)  (Redesignated  as  Section  3.8(d)  in 
this  Final  Rule) 

We  proposed  in  {  3.7(d)(1)  that  if,  in 
the  opinion  of  the  attending 
veterinarian,  it  is  inappropriate  for 
certain  dogs  to  exercise  because  of  their 
health,  condition,  or  well-being,  the 
dealer,  exhibitor,  or  research  facility 
may  be  exempted  from  meeting  the 
exercise  requirements  for  those  dogs.  As 
proposed,  such  an  exemption  would 
have  to  be  documented  by  the  attending 
veterinarian  and,  unless  tbe  basis  for  the 
exemption  were  a  permanent  condition, 
the  exemption  would  have  to  be 
reviewed  at  least  every  30  days  by  the 
attending  veterinarian. 

We  proposed  additionally  that 
research  facilities  may  be  exempted 
from  the  exercise  requirements  for  dogs 
if  the  principal  investigator  determines 
for  scientific  reasons  set  forth  in  the 
research  proposal  that  it  is 
inappropriate  for  certain  dogs  to 
exercise.  As  proposed,  such  an 
exemption  would  have  to  be 
documented  in  the  Committee-approved 
proposal  and  would  have  to  be  reviewed 
at  appropriate  intervals  as  determined 
by  the  Committee,  but  not  less  than 
annually. 

As  proposed,  records  of  any 
exemptions  would  have  to  be    . 
maintained  and  be  made  available  to 
USDA  officials  or  any  pertinent  funding 
Federal  agency  upon  request. 

A  number  of  commenters  supported 
the  provisions  as  proposed.  A  number  of 
commenters  stated  that  reseeirch 
facilities  should  be  permitted  to  make 
exemptions  for  certain  study  situations 
without  documentation  being 
required.  Such  an  allowance  would  be 
contrary  to  the  Act  and  we  are  making 
no  changes  based  on  these  comments. 

Many  commenters  recommended  that 
rather  than  require  review  by  the 
attending  veterinarian  every  30  days,  it 


should  be  required  that  exemptions  to 
exercise  be  approved  in  the  standard 
procedures  for  exercise.  A  number  of 
other  commenters  stated  that  the 
exemptions  should  have  to  be  reviewed 
only  "as  needed."  One  commenter 
recommended  that  it  be  required  that 
review  of  exemptions  be  carried  out  on 
a  daily  basis,  to  ensure  continuity  and 
assist  inspectors.  We  are  making  no 
changes  based  on  these  comments.  In 
most  cases.exemptions  from  exercise 
will  be  of  a  temporary  nature.  Allowing 
the  exemptions  to  continue  for  long 
pe.'iods  of  time  without  review  would 
not  comply  with  the  intent  of  the  Act 
However,  we  do  expect  conditions 
warranting  exemptions  to  continue  for 
more  than  a  day  at  a  time,  and  consider 
daily  review  unnecessary. 

One  commenter  stated  that  it  should 
be  required  that  documentation  for 
exemptions  be  "accessible,"  not  made 
available  for  review.  We  do  not 
consider  there  to  be  any  substantive 
difference  between  making  records 
accessible  and  making  them  available, 
and  we  are  making  no  changes  based  on 
this  comment. 

A  large  number  of  conunenters  stated 
that  the  recording  of  an  exemption  for 
exercise  is  not  necessary,  because  an 
inspector  can  verify  compliance 
visually.  We  do  not  agree.  Without 
written  documentation  of  exemptions,  it 
will  be  virtually  impossible  for 
inspectors  to  conduct  an  adequate 
evaluation  of  whether  dogs  are  being 
exercised  in  accordance  with  the 
regulations. 

One  commenter  stated  that  the 
regulations  should  require  that 
exemptions  be  documented  in  the 
animals'  medical  records,  rather  than  in 
separate  records.  We  are  making  no 
changes  based  on  this  comment  The 
regulations  do  not  require  that  medical 
records  be  kept  for  each  animal;  nor  do 
they  prohibit  exemptions  from  exercise 
from  being  recorded  on  such  records.  In 
any  case,  the  record  of  any  exemptions 
would  have  to  be  made  available  to  the 
Department. 

Feeding— Section  3.8  (Redesignated  as 
§  3.9  in  tliis  Final  Rule) 

In  proposed  {  3.8(a),  concerning 
feeding  requirements  for  dogs  and  cats, 
we  proposed  to  make  minor  changes  to 
the  feeding  requirements  in  existing 
S  3.5(a).  In  addition  to  the  existing 
provisions,  we  proposed  to  require  that 
food  given  to  a  dog  or  cat  be  appropriate 
for  the  animal's  age. 

We  proposed  to  make  minor  additions 
in  S  3.8(b)  to  clarify  that  food 
receptacles  must  be  used  for  dogs  and 
cats,  and  must  be  located  so  as  to 
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mimmtM  contaminatioD  by  pests  as  well 
as  by  excreta,  and  so  as  to  be  protected 
from  rain  or  snow.  Under  the  proposal, 
feeding  pans  woold  either  have  to  be 
made  of  a  durable  material  that  can  be 
easily  cleaned  and  sanitized,  or  be 
disf>Gsable  and  discarded  after  each  use. 
We  proposed  to  require  that  food 
containers  that  are  not  discarded  be 
cleaned  daily  and  be  sanitized  before 
being  used  to  feed  a  different  dog  or  cat 
or  social  grouping  of  dogs  or  cats,  and, 
as  required  by  the  existing  regulations, 
be  sanitized  at  least  once  every  two 
weeks.  We  proposed  to  require  that  both 
nondisposable  food  receptacles  and 
self-feeders  be  kept  clean,  and  be 
sanitized  in  accordance  with  {  3.10(b)  of 
the  proposal,  which  would  require  diat 
they  be  sanitized  at  least  once  every 
two  weeks,  as  often  as  necessary  to 
keep  them  clean  and  free  from 
contamination,  and  before  being  used  to 
feed  another  dog  or  cat  or  social 
grouping  of  dogs  or  cats.  We  proposed 
that  in  cases  where  groups  of  dogs  or 
cats  are  housed  together,  it  would  not  be 
necessary  to  sanitize  the  receptacle 
between  each  feeding  by  a  different  dog 
or  cat,  but  rather  between  use  by 
different  social  groups. 

A  number  of  commentera  specifically 
supported  the  provisions  of  proposed 
S  3.8  as  written.  Several  commentere 
stated  that  it  would  be  impossible  to 
ensure  that  all  animals  will  have  access 
to  food  in  group  housing  situations.  We 
believe  that  whatever  practical 
problems  might  have  to  be  met  to 
provide  each  dog  and  cat  access  to  food 
each  day,  they  caxmot  justify  ignoring 
the  feeding  needs  of  the  animals  housed 
in  a  facility,  and  we  are  making  no 
changes  based  on  these  comments. 
Several  commenters  recommended  that 
multiple  feeding  sites  be  provided  for 
animals  housed  in  groups.  We  believe 
that  the  provisions  as  proposed  are 
adequate  with  regard  to  this  concern.  If 
certain  dogs  or  cats  are  not  eating 
because  of  lack  of  access  to  a  feeding 
site,  then  multiple  feeding  sites  could  be 
one  solution.  Whatever  the  mechanism 
for  ensuring  it,  the  end  result  must  be 
that  each  animal  is  fed  daily. 

One  commenter  stated  that  in  group 
housing,  there  is  no  way  to  ensure  that 
food  will  remain  uncontaminated.  We 
are  making  no  changes  to  our  proposal 
based  on  these  comments.  While  we 
agree  that  the  food  might  not  always 
remain  clean  after  it  ia  offered  to  the 
dogs  or  cats,  it  is  possible  and  necessary 
to  ensure  that  the  food  is  in  appropriate 
condition  at  the  time  it  ii  offered. 

Several  commenters  stated  that  the 
regulations  should  require  that  weaned 
puppies  and  kittens  up  to  the  age  of  16 


weeks  be  fed  solid  food  3  times  a  day, 
with  feeding  frequency  reduced  to  twice 
daily  after  16  weeks  of  age.  While  we 
encoorage  giving  such  dogs  individual 
attention  wherever  possible,  we  do  not 
believe  that  it  is  necessary  to  the  health 
and  well-being  of  such  animals  to 
require  in  each  case  that  they  be  fed 
more  frequently  than  once  a  day.  We 
believe  farther  that  the  needs  of  these 
animals  would  be  met  by  the 
requirement  in  the  proposed  regulation 
that  the  diet  provided  be  appropriate  for 
the  animal's  age  and  condition,  and  that 
the  food  provided  be  of  sufficient 
quantity  and  nutritive  value  to  maintain 
the  normal  condition  and  weight  of  the 
animal.  x 

Several  commenters  stated  that  cats 
should  be  fed  more  often  than  as 
proposed,  because  domestic  cats  take  a 
number  of  small  meals  throughout  the 
day.  We  consider  once-a-day  feeding,  as 
proposed,  to  be  an  appropriate  minimum 
for  most  situations.  If  specific  animals 
are  suffering  because  of  inadequate 
feeding,  the  regulations  require  that  they 
must  be  fed  with  sufficient  frequency  to 
provide  adequate  veterinary  care. 

One  commenter  recommended  that 
the  regulations  require  that  feeders  be 
cleaned  daily  and  sanitized  every  7  days 
to  help  break  recurrent  cyclical 
infection.  We  believe  that  the 
regulations  we  proposed  already 
address  the  commenter's  concerns 
regarding  the  prevention  of  infection, 
and  are  making  no  changes  based  on  the 
comment.  Under  the  proposed 
regulations,  feedera  must  be  kept  clean. 
Sanitization  must  be  carried  out  at  least 
every  2  weeks,  or  as  often  as  necessary 
to  prevent  an  accumulation  of  dirt, 
debris,  food  waste,  excreta,  and  other 
disease  hazards. 

Watering— Section  3.9  (Redesignated  as 
Section  3.10  in  this  Final  Rule) 

Existing  |  3.6  contains  provisions  for 
offering  liquids  to  dogs  and  cats  and  for 
the  cleaning  and  disinfection  of 
watering  receptacles.  Under  9  3.9  of  the 
proposed  rule,  we  proposed  to  continue 
to  require  that  potable  water  be  offered 
at  least  twice  daily,  if  it  is  not 
continually  available,  and  proposed  to 
add  the  requirement  that  water 
receptacles  be  sanitized  before  being 
used  to  water  a  different  dog  or  cat  or 
social  grouping  of  dogs  or  cats. 

A  small  number  of  commenters 
specifically  supported  these  provisions 
as  written.  A  number  of  commentera 
recoramended  that  potable  %vater  be 
available  to  dogs  and  cats  at  all  times, 
unless  restricted  by  s  veterinarian. 
Othen  recommended  more  frequent 
watering  in  hot  weather.  One 
commenter  stated  that  the  requirement 


for  twice  daily  watering  is 
unenforceable,  because  inspectors  will 
not  be  present  24  hotirs  a  day  to  carry 
out  verification.  Upon  review  of  the 
comments,  we  agree  that  provision 
should  be  made  for  additional  periods  of 
watering  when  necessary.  However, 
based  on  our  experience  enforcing  the 
regulations,  we  do  not  consider  it 
necessary  to  require  in  all  cases  that 
water  be  provided  at  all  times.  We  are 
therefore  providing  in  this  final  rule  that 
if  potable  water  is  not  continually 
available  to  the  dogs  and  cats,  it  must 
be  offered  as  often  as  necessary  to 
ensure  their  health  and  well-being,  but 
not  less  than  twice  daily  for  at  least  1 
hour  each  time,  unless  restricted  by  the 
attending  veterinarian. 

A  small  number  of  commenters  stated 
that  it  should  be  required  that  water 
receptacles  be  cleaned  and  sanitized 
more  often  than  as  proposed.  For  the 
reasons  we  discussed  regarding  food 
receptacles  under  the  preceding 
heading,  we  are  making  no  changes 
based  on  these  comments. 

A  small  number  of  commenters 
recommended  that  water  receptacles  be 
of  such  construction  so  as  not  to  cause 
injury  or  discomfort  to  the  dogs  and 
cats.  Based  on  our  experience  enforcing 
the  regulations,  we  do  not  consider  the 
commenters'  concerns  to  be  a  practical 
problem  requiring  regulation,  and  we  are 
making  no  changes  based  on  these 
comments. 

Cleaning  of  Primary  Enclosures — 
Section  3.10(a)  (Redesignated  as  Section 
3.11(a)  in  this  Final  Rule) 

We  proposed  to  revise  and  reword  the 
provisions  in  existing  8  3.7,  and  to 
include  them  in  proposed  S  3.10,  to 
clarify  the  intended  requirements  for 
sanitation  and  other  forms  of  hygiene. 
We  proposed  to  title  the  revised  section 
"Cleaning,  sanitization,  housekeeping, 
and  pest  control." 

We  proposed  to  require  that  excreta 
and  food  waste  must  be  removed  fit>m 
primary  enclosures  daily,  and  fiom 
under  primary  enclosures  as  often  as 
necessary  to  prevent  an  excessive 
accumulation  of  feces  and  food  waste, 
to  prevent  soiling  of  the  dogs  and  cats 
contained  in  the  primary  enclosures,  and 
to  reduce  disease  hazards,  insects, 
pests,  and  odore.  We  also  proposed  that 
the  pans  under  primary  enclosures  with 
grill-type  floora,  and  the  ground  areas 
under  raised  runs  with  wire  or  slatted 
fioora,  must  be  cleaned  as  often  as 
necessary  to  prevent  accumulation  of 
feces  and  food  waste  and  to  reduce 
disease  hazards,  pests,  insects,  and 
odors. 
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We  also  proposed  to  require  that 
when  using  water  to  clean  a  primary 
enclosure,  whether  by  hosing,  flushing, 
or  other  method,  a  stream  of  water  must 
not  be  directed  at  a  dog  or  cat. 
Additionally,  we  proposed  that  when 
steam  is  used  to  clean  a  primary 
enclosure,  dogs  and  cats  must  be 
removed  or  adequately  protected  to 
prevent  them  from  being  injured.  We 
also  proposed  to  require  that  all 
standing  water  must  be  removed  from 
the  primary  enclosure,  and  animals  in 
other  primary  enclosures  must  be 
protected  from  being  contaminated  with 
water  and  other  wastes  during  the 
cleaning. 

A  small  number  of  commenters 
objected  to  the  requirement  for  the  daily 
cleaning  of  primary  enclosures,  stating 
that  such  frequency  was  not  necessary 
for  the  health  of  the  animals.  One 
commenter  recommended  that  grill-type 
floors  be  exempt  from  daily  cleaning  of 
wastes,  and  instead  be  required  to  be 
cleaned  as  often  as  necessary.  The  only 
area  around  the  primary  enclosure  that 
requires  daily  cleaning  is  the  inside  area 
housing  the  animals.  Areas  under 
primary  enclosures  must  be  cleaned  out 
only  as  necessary.  The  wording  in  the 
proposal  regarding  the  interior  of 
primary  enclosures  states  that  excreta 
and  food  waste  must  be  removed  from 
those  areas  daily.  We  consider  this  a 
reasonable  and  necessary  minimum. 
Several  commenters  stated  that  it 
should  be  required  that  excreta  be 
removed  daily  from  beneath  primary 
enclosures.  We  are  making  no  changes 
based  on  these  comments.  The 
frequency  of  cleaning  recommended  by 
the  commentera  is  not  necessary  to 
prevent  the  soiling  of  the  animals. 
However,  frequent  removal  of  wastes  is 
necessary  to  control  problems  such  as 
'  odor  and  vermin.  Several  conunenters 
recommended  that  cleaning  frequency 
should  be  determined  by  the  attending 
veterinarian,  and  conform  with  the  NIH 
Guide.  We  cannot  envision  many 
situations  where  daily  cleaning  of  the 
inside  of  a  primary  enclosure  would  not 
be  necessary,  and  therefore  do  not 
consider  it  appropriate  to  allow  for 
departures  from  that  frequency.  The 
provisions  as  written  do  conform  with 
the  NIH  Guide.  One  commenter 
recommended  that  in  cases  where 
bedding  is  used,  cleaning  be  required 
only  as  often  as  necessary  to  prevent 
excess  accmnidations  of  excreta  and 
feed  waste.  We  do  not  agree  that  the  use 
of  bedding  lessens  the  need  for 
sanitation,  and  are  making  no  changes 
ba^ed  on  this  comment 

A  smaU  number  of  conmientera 
objected  to  the  daily  cleaning  of  non- 


contact  surfaces.  Such  a  requirement 
was  not  included  in  the  proposal. 
Several  other  commentera  stated  that 
standards  for  odor  should  be  set  as  to  be 
measurable.  Proposed  S  3.10  contained 
no  requirements  for  odor  confrol.  We 
consider  this  issue  to  be  adequately 
addressed  under  the  ventilation 
requirements  for  housing  facilities, 
discussed  elsewhere  in  this 
supplementary  information,  under  the 
heading  "Ventilation  Requirements  in 
Housing  Facilities — Sections  3.2(b], 
3.3(b).  and  3.5(b)." 

Many  commenters  objected  to  the 
proposed  requirement  that  standing 
water  be  removed  from  primary 
enclosures.  Some  stated  that  when  dogs 
are  housed  with  elevated  areas,  many 
enjoy  playing  in  water.  Others  suggested 
that  water  be  required  to  be  removed 
only  "to  the  extent  practical."  The 
requirement  as  proposed  is  not  based  - 
solely  on  the  comfort  of  the  animals 
housed,  but  also  on  the  need  to  minimize 
the  opportunity  for  contamination  and 
disease  spread.  We  consider  the 
requirement  for  the  removal  of  standing 
water  to  be  necessary  as  written,  and  to 
convey  its  intent  clearly. 

A  large  number  of  commenters  urged 
that  it  be  required  that  animals  be 
removed  from  a  primary  enclosure  when 
the  enclosure  is  being  cleaned  by  steam. 
A  smaller  number  of  commentera  stated 
that  it  should  be  required  that  a  dog  or 
cat  not  be  involuiitarily  wetted  during 
the  cleaning  of  an  enclosure.  We 
recognize  clearly  the  potential  dangers 
to  animals  that  are  not  properly 
protected  when  steam  cleaning  is  taking 
place.  It  was  our  intent  in  wording  the 
proposal  as  we  did  to  make  it  clear  that 
animals  must  be  removed  from  their 
primary  enclosures  during  steam 
cleaning,  unless  they  are  otherwise 
adequately  protected.  However,  upon 
review  of  the  comments  regarding  this 
provision,  we  consider  it  appropriate  to 
reword  that  provision  to  further  clarify 
our  intent.  Additionally,  we  consider  it 
appropriate  to  reword  our  requirement 
regarding  the  wetting  of  animals  during 
cleaning,  again  to  clarify  our  intent 
Therefore,  in  this  final  rule,  we  are 
providing  in  {  3.11(a)  (redesignated  fit>m 
§  3.10(a)  in  the  proposal)  that  when 
steam  or  water  is  used  to  clean  the 
primary  enclosure,  whether  by  hosing, 
flushing,  or  other  methods,  dogs  and 
cats  must  be  removed,  unless  the 
enclosure  is  large  enough  to  ensure  the 
animals  would  not  be  harmed,  wetted, 
or  distressed  in  the  process.  In 
prohibiting  the  wetting  of  animals,  our 
intent  is  to  prohibit  direct  wetting  of 
animals  during  the  cleaning  process.  We 
do  not  consider  it  deleterious  to  the 


animals,  for  example,  to  have  their  feet 
wetted  by  water  resulting  from  the 
cleaning.  As  discussed,  above,  however, 
standing  water  must  be  removed  from 
the  primary  enclosure. 

Many  commentera  recommended  that 
we  define  the  word  "cleaning."  We 
believe  that  the  dictionary  definition  of 
the  word  "cleaning"  adequately  conveys 
our  intent  and  we  are  making  no  change 
to  our  proposal  based  on  these 
comments. 

Sanitization  of  Primary  Enclosures  and 
Food  and  Water  Receptacles — Section 
3.10(b)  (Redesignated  as  Section  3.11(b) 
in  this  Final  Rule) 

As  proposed,  the  provisions  of 
proposed  S  3.10(b)  regarding  sanitization 
of  primary  enclosures  and  food  and 
water  receptacles  were  basically  the 
same  as  those  in  S  3.7(b]  of  the  existing 
requirements.  In  {  3.10(b)(2)  of  our 
proposal,  we  included  wording  to 
indicate  that  used  food  and  water 
receptacles,  as  well  as  primary 
enclosures,  must  be  sanitized  at  least 
once  every  two  weeks,  and  before  being 
used  to  feed  or  water  another  dog  or  cat 

A  small  number  of  commenterS 
supported  the  provisions  of  proposed 
§  3.10(b)  as  written.  Several  commentera 
stated  that  the  regulations  should 
require  sanitization  of  primary 
enclosures  for  dogs  and  cats  at  least 
every  7  days,  rather  than  at  least  every  2 
weeks  as  proposed.  Based  on  our 
enforcement  of  the  existing  regulations, 
we  believe  that  sanitization  at  least 
every  two  weeks  is  sufficient  to  help 
ensure  the  health  and  well-being  of  the 
animals.  As  proposed,  more  frequent 
sanitization  is  required  as  necessary. 

One  commenter  recommended  that  it 
be  required  that  food  receptacles  be 
cleaned  daily.  Although  the  proposed 
regulations  do  not  require  daily  cleaning 
of  food  receptacles,  §  3.8(b)  as  proposed 
(redesignated  in  this  final  rule  as 
§  3.9(b))  requires  that  food  receptacles 
be  kept  clean.  Individual  circumstances 
will  determine  if  compliance  with  that 
requirement  necessitates  daily  cleaning. 

Proposed  §  3.10(b)(3)  contained 
specific  methods  of  sanitization  that 
would  be  considered  adequate  to  meet 
the  sanitization  requirements  of  the 
proposed  regulations.  These  methods 
are  the  same  as  those  in  the  existing 
regulations,  with  the  addition  of  a 
provision  to  allow  the  use  of  detergent/ 
disinfectant  products  that  accomplish 
the  same  purpose  as  the  detergent/ 
disinfectant  procedures  specified  in  the 
existing  regulations. 

A  small  number  of  commentera 
addressed  S  3.10(b)(3)(ii)  of  the 
proposal,  which  provided  as  an 


•cc^itabia  method  of  lanitixation 
washing  with  hot  water  (at  least  180  T 
[812  *q)  and  aoap  or  detergent  Moat  of 
the  commentera  recommended  that  the 
provision  be  chained  to  specify  water 
temperatures  from  140  T-ieo  T. 
because,  according  to  ^e  commentera, 
detergents  are  not  effective  at  180  T. 
The  provision  in  question  has  been 
inchided  in  die  e^dsting  regulations  for  a 
number  of  years,  and  we  are  not  aware 
of  any  problems  due  to  the  water 
temperature  required.  One  conunenter 
stated  that,water  in  the  160  'F-180  *F 
range  is  capable  of  sanitizing,  whether 
or  not  soap  or  detergents  are  used.  We 
do  not  agree  with  the  commenter's 
assertion  in  all  cases.  Whether  water 
heated  as  recommended  by  the 
commenter  is  effiective  in  sanitization 
depends  on  a  number  of  variables, 
including  the  water  temperature,  the 
organisms  involved,  and  the  duration  of 
contact  with  the  surface  to  be  sanitized 
We  therefore  do  not  consider  it 
appropriate  to  make  any  changes  based 
on  the  comment. 

Housekeeping  for  Premises— Section 
3.10(c)  (Redesignated  OS  Section  3.11(c) 
in  this  Final  Rule) 

In  proposed  |  S.10(c),  we  revised  and 
reworded  i  3.7(c)  of  the  existing 
regulations  regaiding  housekeeping  to 
clarify  that  paragraph's  intent  The 
existing  regidations  require  that 
premises  be  kept  free  of  trash 
accumulations  and  be  kept  clean  enough 
and  in  good  enough  repair  to  protect  the 
animals  and  facilitate  tlie  husbandry 
practices  required  by  subpart  A  of  the 
regulations.  We  proposed  to  retain  the 
existing  requirements,  bat  also  to  add 
language  to  clarify  that  one  of  the  aims 
of  the  housekeeping  provisions  is  to 
keep  premises  rodent-free.  Additionally, 
we  proposed  to  specify  the  following  as 
good  housekeeping  practices:  Premises 
would  have  to  be  kept  free  of 
accumulations  of  trash.  Junk,  waste 
products,  and  discarded  matter  weeds, 
grasses,  and  bushes  would  have  to  be 
controlled  so  as  to  facilitate  cleaning 
and  pest  control,  and  to  protect  the 
dogs'  and  cats'  healdi  and  well-being. 
The  only  commenters  addressing  these 
provisions  supported  them,  and  we  are 
making  no  changes  in  this  final  rule. 

Pest  Control— Section  3.10(d) 
(Redesignated  as  Section  3.11(d)  in  this 
final  Rule) 

The  provisions  of  proposed  i  3.10(d) 
regarding  pest  control  are  basically  the 
same  as  those  in  i  3.7(d)  of  the  existing 
requirements.  We  proposed  some  minfy 
revisions  to  simplify  the  language  used. 
We  also  proposed  to  clarify  that  a  pest 
control  program  is  necessary  to  promote 
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the  health  and  weltbaing  of  the  dogs 
and  cats  at  a  facility  and  to  reduce 
contamination  by  pests  in  animal  areas. 

Several  commenters  requested  that 
the  regulati(Mis  include  further 
clarificatioa  of  the  provisions  regarding 
a  pest  control  program.  We  consider  the 
goal  to  be  met  regarding  pest  control  to 
be  clearly  stated  in  the  proposaL 
Because  of  the  wide  diversity  in  facility 
structures,  location,  pest  problems,  and 
methods  of  prevention  ami  eradication, 
we  do  not  consider  it  advantageous  or 
reasonable  to  prescribe  specific 
procedures  for  pest  controL 

Several  commenters  stated  that  the 
regulations  should  contain  requirements 
to  ensure  that  pesticides  are  applied  in 
accordance  with  applicable  Federal. 
State,  and  local  laws.  Persons  using 
pesticides  are  required  to  comply  with 
applicable  Federal,  State,  and  local  laws 
by  the  terms  of  those  lawrs.  While  we 
agree  that  users  should  be  carefiil  in  the 
use  of  pesticides,  we  are  nmldng  no 
changes  based  on  these  comments. 

Employees— Section  311  (Redesignated 
as  Section  3.12  in  this  Final  Rule) 

Existing  I  3.8  requires  that  tiiere  be  a 
sufficient  number  of  employees  to 
maintain  the  prescribed  level  of 
husbandry  practices  required  by 
Subpart  A.  and  that  husbandry  practices 
be  under  the  supervision  of  an 
individual  with  a  background  in  animal 
husbandry  or  care.  We  proposed  minor 
revisions  to  this  section  in  proposed 
8  3.11  to  make  clear  that  this 
requirement  is  imposed  upon  every 
person  subject  to  the  regulations  and 
that  the  burden  of  verifi^ing  and 
ensuring  that  the  supervisor  and  other 
employees  are  appropriately  qnalified  is 
on  the  employer  subject  to  the 
regulations.  V/e  did  not  propose  to 
prescribe  a  specific  number  of 
employees  for  each  fadlify,  because  the 
number  of  employees  needed  will  vary 
according  to  the  size  and  configuration 
of  the  fadlify.  and  according  to  the 
number  and  tjrpes  of  animiilf  housed 
there.  Under  the  proposal,  a  fadlify 
would  have  to  have  enough  employees 
to  carry  out  proper  feeding,  deaning, 
observation,  and  o\bst  generally 
accepted  professional  uid  husbandry 
practices. 

A  number  of  commenters  siipported 
proposed  {  3.11  as  written.  Many  other 
commenters  objected  to  the  proposed 
provisions,  and  stated  that  adequate 
staffing  levels  should  be  detennined  by 
the  facilities  or  the  attending 
veterinarian.  Several  conunentos  stated 
that  government  personnel  are  not 
qualified  to  tell  fadlities  that  they  do 
not  have  enough  employees.  The 
requirement  as  prtqxMed  was  that  there 


be  suffident  employees  to  carry  out  the 
level  of  husbamfay  and  care  required  by 
the  regulatians.  and  is  dearty  within  thia 
Department's  anthorify  under  the  Act 
We  disagree  diat  the  Deparbnent  cannot 
make  a  valid  determination  of  whether 
adequate  staffing  exists.  As  we 
discussed  in  our  proposal,  such  a 
determination  can  be  made  based  on  an 
evaluation  of  common  practices 
regarding  facilities  of  a  particular  size  or 
nature,  and  on  observation  of  whether 
the  regulations  are  being  complied  with. 

A  small  number  of  commenters 
recommended  that  i  3.11  as  proposed  be 
reworded  to  state  that  the  employer  is 
responsible  only  for  the  training  of 
employees,  and  not  for  their 
performance.  Such  a  change  would  not 
convey  our  intent  which  is  to  ensure 
compliance  with  the  regulations  by 
holding  the  fodlify  responsible  for  both 
the  training  and  the  performance  of  its 
employees.  One  commenter  stated  that 
the  regulations  should  require  that  all 
employees  possess  a  minitnal  level  of 
knowledge,  background,  and  experience 
in  animal  husbandry  and  dog/cat  care. 
We  are  making  no  changes  based  on 
this  comment  We  consider  the  fact  that 
the  employee  supervisor  must  meet  the 
qualifications  described,  together  with 
the  fad  that  the  employer  must  be 
certain  that  other  employees  can 
perform  to  the  prescribed  standards,  to 
be  adequate  in  assuring  the  competence 
of  the  employees.  Several  commenters 
stated  that  standards  for  employee 
evaluation  should  be  darified  in  the' 
regulations.  We  consider  employee 
evaluation  to  be  most  appropriately  lefl 
to  the  fadlify  itselt  and  are  making  no 
changes  based  cm  these  comments. 

Social  Grouping— Section  3.12 
(Redesignated  as  Section  3.7  in  this 
Final  Rule) 

We  proposed  to  revise  slightfy 
existing  i  3J9  regarding  sodal  grouping 
of  dogs  and  cats  in  ordsr  to  reduce  the 
stress  sufiiered  by  certain  dogs  and  cats. 
Under  proposed  1 3.12(d),  dogs  and  cats 
could  be  maintained  tc^ether  in  the 
same  primary  endosure,  or  be 
maintained  in  the  same  primary 
endosure  widi  other  spedes  of  animals, 
if  they  are  compatible.  Under  the 
proposal,  if  do^  and  cats  are  not 
compatible  widi  each  other  or  with 
other  animals,  keeping  them  in  the  same 
primary  endosure  would  oontinae  to  be 
prohibited. 

We  also  propoaed  in  %  3.12(c)  that 
puppies  or  kittens  4  months  of  age  ot 
less  may  not  be  housed  in  the  same 
primary  endosure  with  adult  dogs  <v 
cats,  odier  than  their  dams,  except  when 
permanantfy  maintained  fai  breeding 
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colonies.  AdditionaBy.  we  proposed  that 
dogs  and  cats  that  have  or  are  suspected 
of  hsTiag  a  coalagious  disease  most  be 
isolated  frara  healthy  animals  in  the 
colony,  as  direded  by  the  attending 
veterinarian.  We  also  proposed  to 
provide  that  when  an  entire  group  or 
room  of  dogs  and  cats  is  known  to  have 
or  believed  to  be  expoeed  to  an 
infectious  agent  the  group  may  be  kept 
intad  during  the  process  of  diagnosis, 
treatment  and  oootroL 

Several  commenters  supported 
proposed  {  3.12  u  written.  Section 
3.12(d)  of  the  proposal  provides  diat 
dogs  or  cats  may  not  be  housed  in  the 
same  primary  enclosare  with  any  other 
spedes  of  ammal,  unless  they  are 
compatible.  Several  commenters 
opposed  the  housing  of  multiple  spedes 
within  the  same  primary  enclosure.  We 
are  making  no  changes  based  on  these 
comments.  As  we  stated  in  our  proposal, 
in  some  cases  it  would  cause  more 
stress  to  the  animals  to  separate 
differing  spedes  than  to  keep  them 
together.  Such  multiple-species  housing 
would  be  permitted  only  if  the  animals 
are  not  compatible. 

Several  commenters  opposed  the  use 
of  group  housings  stating  ^at  aggressive 
pack  behavior  in  dogs  can  cause  injury 
in  animals.  One  commenter  stated  that 
socialization  will  be  extremely  stressful 
for  dogs  and  cats,  and  that  stressed 
individuals  will  be  identified  only  by 
trial  and  error.  As  we  stated  in  our 
proposaL  although  injurious  pack 
behavior  is  frequendy  observed  in 
animals  that  roam  at  large,  it  is  not  a 
significant  problem  in  animals  cared  for 
by  humans.  Additionally,  it  should  be 
noted  that  proposed  {  3.12  does  not 
require  gtovp  housing  of  animals.  It 
merely  sets  forth  standards  for  those 
situations  where  a  fadlity  chooses  to 
house  its  animals  in  groups. 

A  nmnber  of  commenters  stated  diat 
in  cases  where  foster  dams  are  used, 
puppies  and  kittens  should  be  allowed 
to  stay  with  those  animals,  just  as  if 
with  dieir  naturtd  dam.  We  agree,  and 
are  adding  each  a  provision  to  this  ffcnal 
role,  bodi  in  S  3.7  (redesignated  from 
S  3.12  in  the  proposal),  and  in  S8  3.6  (b) 
and  (c). 

A  small  number  of  commenters  stated 
the  provisions  in  proposed  9  3.12  were 
duplicative  of  the  provisions  in  (f  33 
(bK2)  and  (cH3),  and  wrere  therefore 
unnecessary.  We  do  not  agree.  The 
compatability  requirements  in  proposed 
i  3.12  iadude  situations  who's  dogs  and 
cats  are  housed  togetho'.  The  provisions 
in  S  3.6  do  not 

For  the  reasons  discussed  in  this 
sappleneolary  infonaation  under  the 
heading  "Exerdse  aad  Sedalization  far 
Dogs— i  2.7  (Sedesiignated  as  |  3.B  in 


this  Vkui  Rale}."  we  are  chan^^  &e 
heading  of  prapesed  1 3.12  (redesignated 
as  S  3.7  fai  this  (hial  rule)  bom  "Sodal 
Grouping"  to  "Compatible  Grouping." 

Transportation  Standards 

Consignments  to  Carriers  and 
Intarmediate  Handlers— Section  3.13 

We  proposed  to  expand  the  existing 
obligations  imposed  upon  carriers  and 
intermediate  handlers  (defined  in  Part  1 
of  the  regulations)  to  ensure  the  well- 
being  of  dogs  and  cats  during  transport 
in  commerce.  Certain  prerequisites  must 
be  satisfied  before  carriers  and 
intermediate  handlers  may  accept  dogs 
and  cats  for  transport  in  commerce. 
Additionally,  the  carriers  and 
intermediate  handlers  have  certain 
duties  to  fulfill  after  the  shipment  has 
reached  its  destination.  Various 
obligations  are  presently  contained  in 
existing  \\  3.11  and  3.14.  We  proposed 
to  consolidate  them  in  one  section, 
proposed  S  3.13,  and  to  add  some 
additional  ones  necessary  for  die  dogs' 
and  cats'  welfare. 

We  proposed  to  remove  from  the 
regulations  die  requirement  that 
certifications  accompanying  shipments 
of  dogs  and  cats  include  an  "assigned 
accreditation  namber"  (as  provided  in 
existing  f  3.11(c)(4)),  because  a  program 
under  whldi  accreditation  numbers  are 
assigned  has  not  been  implemented. 

One  commenter  requested  that  the 
regulations  be  darified  as  to  the 
distinction  between  the  transport  of 
animals  and  the  transport  of  animals  "in 
commerce.*'  We  do  not  consider  such 
definitions  necessary.  Under  the 
regulations,  the  transportation  of  any 
covered  animal  by  any  regulated  entify 
is  "in  ooaunerce."  whether  in  intrastate, 
interstate,  or  foreign  commerce. 

Among  the  existing  regulations 
retained  in  proposed  §  3.13(a)  was  the 
provision  that  carriers  and  intermediate 
handlers  must  not  accept  a  dog  or  cat 
for  transport  m  commeroe  more  than  4 
hours  before  the  sdieduled  departure 
time  of  the  primary  conveyance.  As 
proposed,  this  time  period  could  be 
extended  by  up  to  2  hours  if  arranged 
between  the  consignor  and  the  cairier  f^r 
intermediate  handler.  Several 
commenters  called  for  a  shortening  of 
this  time  period,  down  to  a  maximum  of 
2  hoars.  We  are  making  no  changes 
based  on  these  comments.  It  would  be 
impracticable  for  cairiets  to  arrange  for 
and  handle  the  transport  of  animals 
within  the  shortened  time  span.  A  small 
raunber  of  other  commenters 
reconmiended  that  the  period  for 
acceptance  before  departure  be  changed 
to  6  hours  HI  all  cases,  since  the  4-faour 
maifiuMtm  may  be  changed  without 


extenuating  chqimstances.  Based  on 
our  experience  enforcing  the  regdaUons. 
we  consider  the  4-hoar  period  to  be  a 
suitable  maxiraaB  in  most  cases.  By 
requiring  prior  agreement  between  two 
parties  for  extenskta  of  this  period,  we 
have  foond  diat  the  time  wiH  be 
extended  only  as  needed  hi  extenoating 
circumstances. 

In  proposed  {  3.13(b),  we  provided 
that  carriers  and  mtermediate  handlers 
must  not  accept  a  dog  or  cat  for 
transport  in  commerce  unless  they  are 
provided  with  tfie  name,  address,  and 
telephone  number  of  die  consignee.  The 
only  commenter  addressing  these 
provisions  si^ipurted  ttiem  as  written. 

Section  3.13(c)  of  the  proposal 
induded  the  requirement  tiiat  vrritten 
instructions  concerning  food  and  water 
requirements  for  each  dog  and  cat  in  the 
shipment  be  securely  attached  to  the 
outside  of  tlw  primary  endosure  before 
a  carrier  or  intermediate  handler  can 
accept  it  for  transport.  "Hiis  requirement 
is  contained  in  existing  |  3.14(d).  The 
proposal  provided  that  instructions 
would  have  to  be  easily  noticed  and 
read.  One  commenter  stated  that  die 
provisions  do  not  make  it  dear  what  a 
carrier  should  do  if  the  shipper  writes 
instructions  that  no  food  should  be  fed. 
Several  other  commenters  opposed  the 
provisions,  saying  it  would  be 
impractical  for  carriers  to  have  to 
maintain  a  log  for  feeding  and  watering 
instructions  for  each  animal  in  transport 
One  commenter  stated  that  feeding  and 
watering  times  should  be  calculated 
from  the  time  of  tender,  not  fivm  die 
time  of  last  feeding/watering  by  the 
shipper.  Some  commenters  stated  that 
the  problem  of  offering  animals  food  and 
water  while  in  transit  could  be  solved 
by  reqi^ring  that  the  consignors  offer  the 
animals  food  and  water  immediately 
before  the  animal  is  shipped.  One 
commenter  recommended  that  the 
consignor  certification  not  be  necessary 
in  cases  where  food  and  water  are 
provided  in  the  primary  endosure  at  the 
time  of  presentation  for  shipment 

We  do  not  consider  it  wise  to  provide 
an  animal  widi  food  or  water 
immediately  before  transportation,  as  it 
might  become  sick  and  soil  its  cage,  or 
as|nrate  food  or  water  into  its  lungs. 
However,  upon  review  of  the  comments, 
we  agree  that  keeping  track  of  a  wide 
variety  of  feeding  and  watering 
sdwduies  for  animals  could  create 
practical  problems  for  carriers.  To 
reduce  these  problems,  we  are  providing 
in  this  final  rnie  that  cairien  and 
intennediate  handlers  mnst  not  accept  a 
dog  or  cat  for  transportation  in 
commerce,  onless  the  consigngr  cenifies 
in  writing  that  the  dog  or  cat  was 
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ofiered  food  and  water  during  the  4 
houn  before  delivery  to  the  carrier  or 
intermediate  handler.  By  requiring 
feeding  and  watering  within  4  hours  of 
delivery  for  transportation,  the 
regulations  will  bodi  make  more  uniform 
the  time  frame  during  which  animals 
wiU  have  to  be  fed  and  watered  in 
transportation,  and  minimize  the 
number  of  animals  that  need  to  be 
offered  food  and  water  in 
transportation.  In  most  cases  under  the 
amended  regulations,  animals  being 
transported  will  reach  their  destination 
before  having  to  be  fed  and  watered 
again.  Additionally,  to  eliminate  the 
need  for  the  carrier  to  maintain  a  log  of 
feeding  and  watering  schedules,  we  are 
requiring  in  this  final  rule  that,  on  the 
feeding  and  watering  certification 
provided  by  the  consignor,  there  be 
included  specific  instructions  for  the 
next  feeding(8)  and  wateringfs]  for  a  24- 
hour  period.  We  are  also  providing  that 
instructions  for  no  food  or  water  are  not 
acceptable  unless  directed  by  the 
attending  veterinarian. 

A  small  number  of  commenters  were 
opposed  to  the  requirement  that  the 
certification  of  feeding  and  watering  be 
attached  to  each  primary  enclosure. 
Several  commenters  stated  that  the 
certification  should  be  required  only  on 
the  invoice  accompanying  the  shipment. 
We  disagree.  Seciire  attachment  of  the 
required  information  is  necessary, 
because  primary  enclosures  can 
sometimes  become  separated  from  the 
rest  of  the  shipment  If  information 
regarding  feeding  and  watering  is  not 
attached  to  the  enclosure,  situations 
might  arise  where  the  carrier  cannot 
determine  if  and  when  the  animals 
should  be  offered  food  and  water. 

In  this  final  rule,  we  are  also  making 
certain  nonsubstantive  formatting 
changes  to  improve  the  clarity  of  §  3.13 
as  proposed.  We  are  combining  the 
provisions  of  proposed  S9  3.13  (c)  and 
(d]  into  i  3.13(c),  and  are  redesignating 
subsequent  paragraphs  in  i  3.13 
accortfingly. 

In  proposed  i  3.13(e).  we  proposed  to 
retain  the  existing  standards  that 
require  that  carriers  and  intermediate 
handlers  must  not  accept  a  primary 
enclosure  for  transport  unless  it  meets 
the  other  requirements  of  subpart  A,  or 
unless  the  consignor  certifies  that  it 
meets  the  other  requirements  of  subpart 
A.  Even  if  such  certification  is  provided, 
however,  it  is  the  responsibility  of  the 
carrier  or  intermediate  handler  not  to 
accept  for  transport  an  animal  in  an 
obviously  defective  enclosure.  A  small 
number  of  commenters  supported  the 
proposed  provisions  as  written.  Other 
commenters  expressed  the  opinion  that 


the  provisions  of  proposed  f  3.13(e) 
were  redundant;  tiiat  final  responsibility 
for  determining  the  suitability  of 
primary  enclosures  will  rest  on  the 
carrier  or  intermediate  handler  in  any 
case.  Upon  review  of  these  comments, 
we  agree  that  i  3.13(e)  as  proposed 
(redesignated  as  i  3.13(d)  in  this  final 
rule)  contains  redundant  provisions.  We 
are  therefore  amending  it  in  this  final 
rule  to  make  the  carrier  or  intermediate 
handler  solely  responsible  for 
determining  whether  to  accept  a  primary 
enclosure  for  fransportation. 

In  proposed  8  3.13(f),  we  proposed  to 
clarify  the  certifications  of  the  consignor 
regarding  the  acclimation  of  a  dog  or  cat 
to  lower  temperatives  than  those 
prescribed  in  existing  SS  3.16  and  3.17  of 
the  regulations  (included  in  proposed 
§9  3.18  and  3.19).  In  proposed  S  3.13(f), 
we  proposed  to  clarify  the  provisions  in 
{  3.11(c)  to  require  that  the  temperatures 
to  which  a  dog  or  cat  is  exposed  must 
meet  generally  accepted  temperature 
ranges  for  the  age,  condition,  and  breed 
of  the  animal,  even  if  it  is  acclimated  to 
temperatures  lower  than  those 
prescribed  in  the  regulations.  We 
proposed  that  a  carrier  or  intermediate 
handler  not  be  permitted  to  expose  a 
dog  or  cat  to  temperatures  lower  than 
those  prescribed  by  the  regulations, 
unless  a  veterinarian  certifies  that  the 
animal  is  acclimated  to  such  lower 
temperatures,  and  unless  the 
veterinarian  includes  in  the  certification 
the  minimum  temperature  to  which  the 
animal  may  be  exposed.  However,  we 
proposed  that  in  any  case,  even  with  a 
veterinarian's  certification,  no  dog  or  cat 
being  fransported  may  be  exposed  to 
temperatures  lower  than  35  T  (1.7  'C). 

Several  commenters  stated  that 
veterinarians  should  not  certify 
acclimation  certificates,  either  due  to 
the  potential  for  liabilify  or  because, 
according  to  the  commenters, 
veterinarians  will  not  have  first-hand 
knowledge  of  the  acclimation  status  of 
the  animal.  We  disagree.  The 
veterinarian,  based  on  his  or  her 
fraining  and  professional  judgment,  is 
the  most  appropriate  person  to  make  the 
necessary  determination.  Several 
commenters  expressed  general 
opposition  to  the  allowance  for 
acclimation  certificates.  We  are  making 
no  changes  based  on  these  comments. 
There  is  no  doubt  that  certain  animals 
can  tolerate  temperatures  outside  the 
broad  parameters  appropriate  for  most 
animals.  There  is  no  need  to  restrict 
these  animals  from  being  transported  in 
temperatures  they  are  acclimated  to. 

A  small  niunber  of  commenters 
supported  the  provisions  of  proposed 
I  3.13(f)  as  written.  Several  commenters 


recommended  that  the  regulations 
should  require  that  no  dogs  or  cats  be 
transported  if  the  air  temperature  is 
lower  than  45  *F  or  higher  than  85  *F. 
We  do  not  agree  that  it  is  necessary  or 
practical  to  establish  such  temperature 
limits  for  all  animals  in  all  cases. 
Certain  dogs  and  cats  can  tolerate 
temperatures  out  of  the  range 
recommended  by  commenters  for 
limited  periods  of  time.  We  do  agree, 
however,  that  it  is  necessary  for  the 
well-being  of  the  animals  to  limit  the 
duration  of  such  exposure,  and  to  ensure 
that  the  animal  is  acclimated  to  lower 
temperatiu^s  by  means  of  certification 
by  a  veterinarian.  We  are  therefore 
retaining  the  provisions  in  (  3.13(f)  as 
proposed  (redesignated  as  i  3.13(e)  in 
this  final  rule)  that  carriers  and 
intermediate  handlers  must  not  accept  a 
dog  or  cat  for  transport  in  commerce 
unless  their  holding  area  meets  the 
minimum  temperature  requirements 
provided  in  9S  3.18  and  3.19,  or  unless 
the  consignor  provides  them  with  a 
certificate  signed  by  a  veterinarian 
certifying  that  the  animal  is  acclimated 
to  temperatures  lower  than  those 
required  in  SS  3.18  and  3.19.  To  limit  the 
duration  of  exposure  to  low 
temperatures,  we  are  amending  S  3.13(e) 
of  this  final  rule  to  provide  that  even  if 
the  carrier  or  intermediate  handler* 
receives  this  certification,  the 
temperature  the  dog  or  cat  is  exposed  to 
while  in  a  terminal  facility  must  not  be 
lower  than  45  'F  (7.2  'C)  for  more  than  4 
consecutive  hours,  as  set  forth  in  S  3.18, 
nor  lower  than  45  *F  (7.2  *C)  for  more 
than  45  minutes,  as  set  forth  in  S  3.19. 
when  moving  dogs  or  cats  to  or  from 
terminal  facihties  or  primary 
conveyances.  Additionally,  to  make  the 
transportation  temperature  requirements 
more  consistent  with  those  for  housing 
facilities,  we  are  providing  in  S  3.13(e) 
that  acclimation  certificates  are  required 
when  the  temperatiu*e  is  lower  than  50 
*F,  rather  than  45  *F  as  proposed. 

One  commenter  stated  that  a 
certification  of  acclimation  should  bt: 
used  only  when  a  veterinarian  can  state 
that  the  animal  is  acclimated  to 
temperatures  of  35  *F  and  higher.  The 
commenter's  recommendation  was 
based  on  the  proposal,  which  set  a 
temperature  minimum  of  35  *F.  With  the 
changes  we  are  making  in  this  final  rule, 
we  do  not  believe  it  practical  or 
necessary  to  adopt  the  commenter's 
recommendation,  which  would  restrict 
fransport  in  colder  climates. 

One  commenter  recommended  that 
the  proposed  provisions  should  apply 
only  to  animal  holding  areas,  and  not  to 
entire  cargo  facilities.  The  commenter's 
recommendation  is  consistent  with  our 
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intent,  and  we  are  teviaiag  the  wording 
of  pnopoaed  S  S.13(f]  (redoignated  as 
S  3.13(e)  in  tUs  find  nde)  to  clarify  ^t 
intent 

We  propoaed  in  |  3.13(g)  of  the 
propoaal  to  retain  llw  provision  in 
existing  S  3.11(d)  that  requires  the 
canier  or  inlerawdiate  handler  Id 
attempt  to  aotify  the  consignee  of  die 
arrival  of  the  airimal  vpou  arrival  and 
every  6  honra  after  aniral  fttiposed 
S  3.13(g)  incfasded  limitations  on  how 
long  a  dog  or  cat  can  be  held  at  a 
texniiial  laciHty  wUle  waiting  to  be 
pidcad  up  by  tlu  oonsa^ee.  The  aame 
time  iiniitatioDs  are  ioiposed  ander  part 
2  of  the  exiating  icgoktioaa.  5  2.80, 
"COJ).  afaymepta."  so  that  the  carrier 
or  intermediate  handler  must  attempt  to 
notify  the  oonsigoee  for  24  houia  after 
anival  then  aaiat  return  the  animal  to 
the  consignor  or  to  whomever  the 
ccmsignor  dasignatea  if  the  c(msignee 
cannot  be  notified.  If  the  oonsipiee  is 
notified  and  does  aot  take  physical 
delivery  of  the  dog  or  cat  within  48 
hours  of  notification,  the  cairier  or 
intermediate  handler  must  likewise 
return  the  animal  to  the  consignor  or  to 
whomever  the  oonsiyior  designates.  We 
also  included  provisions  in  proposed 
S  3.13(g)  to  require  that  carriers  and 
-  intermediate  handlers  continue  to 
aaaintnin  dogs  and  cats  in  aocordanoe 
with  generally  accepted  professional 
and  ^sbandiy  practices,  as  bng  as  Ute 
animals  are  is  their  custody  and  control 
and  until  the  animals  are  delivered  to 
the  consignee  or  to  the  consignor  or  to 
whomever  the  consignor  designates.  We 
also  propoaed  to  require  that  the  canier 
oc  intermediate  handler  obligate  the 
consi^tor  to  pay  for  expenses  fauauTed 
by  the  carrier  or  intermediate  handler  in 
returning  the  animal  to  the  consignor. 

A  number  of  ooaunenters 
recommended  that  the  regulations 
require  that  carriers  and  intermediate 
handlers  be  required  to  notify  the 
consignee  every  3  hours  aftn  arrival  of 
the  animal  rather  than  every  6  hours. 
We  do  aot  ayee  that  such  a  requirement 
is  practical  or  necessary.  Our 
enfbrceaaent  of  die  existing  regulations 
has  shown  no  problems  «^  &ese 
provisions  to  date.  Several  commenters 
stated  48  hours  is  too  long  to  wait  to 
retom  any  animals  not  picked  up  by  the 
conaignae  after  notification.  We  do  not 
agree.  Under  the  regulationa,  the  animal 
must  be  property  cived  for  until  either 
picked  up  or  returned. 

One  coBusenter  requested 
clarification  as  to  whkh  ahipping 
docuBMOts  a  canier  or  intermediate 
handler  must  use  to  record  attempts  to 
notify  the  mnsignwe  The  regulations  as 
proposed  require  that  attempts  at 


notification  be  recorded  on  the  carrier's 
or  intermediate  handler'a  copy  of  the 
shipping  docament,  and  on  ttie  copy  that 
accompanies  the  primary  endosure.  ft 
was  am  intent  in  proposing  the 
proriston  that  the  necessary 
docmnentetion  would  be  recorded  on 
copies  of  the  waybitt.  We  reoognixe, 
however,  that  in  certain  caaea — i.e., 
electranic  waybill*— there  wiD  be  no 
copy  accompanying  the  primary 
enclosure,  llierefore.  we  are  addressing 
the  commented s  concern  by  requiring  in 
this  final  rule  that  all  attempts  to  notify 
the  consignee  must  be  written  either  on 
the  camel's  or  intennetfiate  hanAer's 
copy  of  the  shipping  document  or  on  the 
copy  that  eocompaniea  the  primary 
enclosure. 

Primary  Enclosures  Used  to  Transport 
Dogs  aad  Cats:  Construction — Section 
3.141a) 

We  proposed  to  reformat  existing 
S  3.12,  which  cottcenu  primary 
enclosures  used  to  trai»port  dogs  and 
cats,  and  to  move  those  provisions  to 
propoaed  |  3.14.  AddittonaUy,  we 
pro|>o*ed  to  revise  tlie  contento  of 
several  paragraphs  in  the  section,  and 
add  requirements  for  surface 
transportation.  When  the  transportation 
standards  were  rewritten  in  1978  to 
implement  the  1976  amendments  to  the 
Act  concerning  the  commercial 
transportation  of  animals,  die  existing 
standards  for  smfaoe  transportatton 
were  inedvertently  omitted.  Since  that 
time,  the  standards  have  pertained  to 
commercial  fransportation  by  common 
carrier  and  only  a  few  paragraphs  have 
pertained  to  smface  transportation  by 
private  vehicle.  We  therefore  proposed 
to  reinstate  the  surface  fransportation 
standards. 

We  proposed  to  require  in  f  3.i4(a) 
that  dogs  and  cats  be  shipped  in  primary 
endoeares.  in  addition  to  the 
requirements  in  existmg  S  3.12(a) 
regarding  constructian  of  primary 
enclosures  used  for  transportation,  we 
propoeed  to  require  in  S  3.1^a)  tint  the 
primary  enclosure  be  constructed  so 
that  (1)  The  animal  being  transported  is 
at  all  times  securely  contained  within 
the  enclosure  and  caimot  put  any  part  of 
its  body  outside  of  the  enclosure  in  a 
way  diet  could  injure  the  animal  other 
animals,  or  people;  (2)  any  material  used 
in  or  on  the  enclosure  is  nontoxic  to  the 
animal;  and  (3)  if  a  slatted  or  wire  mesh 
floor  is  ttsed  in  the  endosore,  it  be 
consltuctod  so  tiiat  the  animal  cannot 
put  any  part  of  ite  body  throng  tin 
spaces  between  the  slats  or  tlirongh  the 
holes  in  the  taeA.  Our  proposal 
spedfied  that  unless  the  dogs  and  cats 
are  on  raiaed  Soon  made  of  wire  or 
other  nonaolid  material  the  primary 


endosure  would  have  to  contain  enough 
suitable,  previously  unused  Btter  to 
abeorb  and  cover  excreta. 

A  smau  number  of  commenters 
spedficaDy  supported  die  provisions  of 
proposed  1 9.14(a)  as  written.  One 
commenter  recommended  mat  me 
regulations  specify  how  an  endosure 
will  be  built  so  that  it  may  be  secured  to 
the  frame  or  solid  surface  of  the 
fransporting  conveyance.  Because  of  the 
variation  in  types  of  cages  and  tranqrort 
vehides,  we  do  not  consider  it 
appropriate  to  require  one  method  of 
fastening.  We  are  therefore  making  no 
changes  based  on  this  comment 

A  small  number  of  commenters  stated 
that  requiring  that  a  primary  endosure 
be  built  so  that  an  animal  cannot  put 
any  part  of  its  body  outside  the 
enclosure  in  a  way  that  could  injure  the 
animal  is  excessive.  Most  of  these 
commenters  stated  that  such  a 
requirement  might  result  in  ca^ng  with 
poor  ventilation.  We  do  not  a9«e.  To  be 
used  in  fransportation,  primary 
endosures  must  meet  the  ventilation 
requirements  in  proposed  9  3.14(c). 
These  requirements  are  very  similar  to 
diose  in  the  existing  regulations,  and 
have  proven  workable  and  appropriate. 
We  also  do  not  agree  that  the  provisions 
in  question  are  excessive.  They  dearly 
state  that  parts  of  the  animals'  body 
shall  not  protrude  from  the  cage  "in  a 
way  that  could  result  in  injury."  Such  a 
requirement  is  reasonable  and 
necessary  for  the  well-being  of  the 
animals. 

One  commenter  stated  that  mesh 
floors  should  be  allowed  if  they  do  not ' 
allow  feet  and/or  toes  to  become 
caught  because  too  small  a  mesh  will 
not  allow  feces  to  pass  through.  We  are 
making  no  changes  based  on  these 
comments.  We  do  not  agree  that  mesh 
that  allows  passage  of  the  animals'  toes 
or  feet  will  ensure  that  the  animals  are 
not  inftoed.  Although  we  recognize  that 
wider  mesh  yiiii  more  readily  peruiit 
passage  of  feces,  we  do  not  consider  the 
level  of  convenience  in  cleaning  cages  to 
outweigh  the  need  to  protect  the  animals 
bom  injury. 

Primary  Enclosures  Used  to  Transport 
Dogs  and  Cats:  Cleaning — Section 
3.14(b) 

In  addition  to  retaining  tlie  deaning 
and  sanitisatioo  requirements  that 
appear  in  existing  f  3.12(e),  we  also 
proposed  to  require  in  proposed 
9  3.14(b)  that  if  dte  dogs  or  cats  being 
fransported  are  in  transit  for  more  than 
24  hours,  eidier  the  endosures  be 
deaned  and  the  Utter  re^daced,  or  other 
means,  such  as  moving  die  aniaais  to  a 
different  enclosure,  be  used  to  prevent 
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the  toiling  of  the  dogs  or  cats  by  body 
wastes.  We  proposed  further  that  if  it 
becomes  necessary  to  remove  the  dog  or 
cat  bom  the  enclosure,  in  order  to  clean 
or  to  move  the  dog  or  cat  to  another 
enclosure,  this  procedure  must  be 
completed  in  a  way  that  safeguards  the 
dog  or  cat  from  injury  and  prevents 
escape. 

A  small  number  of  commenters 
opposed  the  proposed  provisions 
regarding  cleaning  of  the  enclosures  and 
replacement  of  litter.  A  small  number  of 
commenters  recommended  that  such 
procedures  be  required  if  the  animals 
are  in  transit  for  more  than  36  hours, 
rather  than  24  hours  as  proposed. 
Several  commenters  stated  that 
requiring  cleaning  of  enclosures  and 
replacement  of  litter  could  create  the 
risk  of  injury  to  carrier  employees  or 
escape  of  the  animals.  Several 
commenters  stated  that  cleaning  and 
replacement  of  litter  be  required  only  if 
the  animal  has  soiled  the  litter  already 
in  place.  We  are  making  no  changes 
based  on  these  comments.  By  requiring 
cleaning  of  the  primary  enclosure  only 
after  24  hours  have  passed,  the 
regulations  will  not  require  the  cleaning 
of  enclosures  that  have  not  been  soiled. 
Allowing  an  animal  to  stay  for  36  hours 
in  a  cage  that  has  not  been  cleaned 
poses  a  risk  to  the  well-being  of  the 
animal.  In  addition  to  cleaning  the  cage, 
the  carrier  has  the  option  of  moving  the 
animal  to  another  enclosure.  The  issue 
of  animals  escaping  while  their 
enclosures  are  being  cleaned  is 
addressed  in  S  3.14(b)  as  proposed. 

Several  commenters  recommended 
that  the  regulations  provide  that 
planned  transport  should  not  exceed  24 
hours,  and  that  when  transport  does 
exceed  that  time,  animalii  must  be 
moved  frt>m  their  primary  enclosure  to  a 
clean  one.  We  are  making  no  changes 
based  on  these  comments.  It  is  not 
necessary  to  regulate  the  duration  of 
transportation,  because  the  regulations 
as  proposed  already  include  practical 
options  for  sanitation  of  primary 
enclosures  for  transportation  that 
exceeds  24  hours. 

Primary  Enclosures  Used  to  Transport 
Dogs  and  Cats:  Ventilation— Section 
3.14(c) 

The  provisions  we  proposed  regarding 
ventilation  requirements  for  primary 
enclosures  used  to  transport  dogs  and 
cats  were  the  same  as  those  in  Oie 
existing  regulations  at  i  3.12(a)  (4). 
except  as  discussed  below. 

While  retaining  in  the  proposal  the 
majority  of  the  existing  provisions 
regarding  ventilation  openings,  we 
proposed  to  amend  those  provisions  to 
require  that  at  least  one-third  of  the 


ventilation  area  be  located  on  the  upper 
one-half  of  the  primary  enclosure.  We 
also  proposed  in  §  3.14(c)  (3)  to  require 
that  the  ventilation  openings  of  primary 
enclosures  permanently  af^xed  to  a 
conveyance  be  covered  with  bars,  mesh, 
or  smooth  expanded  metal  having  air 
spaces.  The  only  comments  specifically 
addressing  these  provisions  supported 
them,  and  we  are  making  no  changes  in 
this  final  rule. 

Primary  Enclosures  Used  to  Transport 
Dogs  and  Cats:  Compatibility— Section 
3.14(d) 

Under  the  existing  regulations, 
S  3.12(b)  required  that  live  dogs  or  cats 
transported  in  the  same  primary 
enclosure  be  of  the  same  species  and  be 
maintained  in  compatible  groups.  We 
proposed  to  retain  this  wording  in 
proposed  §  3.14(d),  with  the  added 
provision  that  dogs  and  cats  that  are 
private  pets,  are  of  comparable  size,  and 
are  compatible,  may  be  transported 
together  in  the  same  primary  enclosure. 

We  also  proposed  in  S  3.14(d)  that:  (1) 
Puppies  or  kittens  4  months  of  age  or 
less  may  not  be  transported  in  the  same 
primary  enclosure  with  adult  dogs  or 
cats  other  than  their  dams;  (2)  dog  or 
cats  that  are  aggressive  or  vicious  must 
be  transported  individually  in  a  primary 
enclosure,  and  (3)  female  dogs  or  cats  in 
season  (estrus)  must  not  be  transported 
in  the  same  primary  enclosure  with  any 
male  dog  or  cat.  The  only  comments 
specifically  addressing  these  provisions 
supported  them,  and  we  are  making  no 
changes  in  this  final  rule. 

Primary  Enclosures  Used  to  Transport 
Dogs  and  Cats:  Space  and  Placement- 
Section  3.14(e) 

We  proposed  to  retain  the 
requirement  in  existing  |  3.12(c)  that 
each  dog  or  cat  transported  in  a  primary 
enclosure  have  sufficient  space  to  turn 
about  freely  in  a  standing  position,  and 
to  sit  stand,  and  lie  in  a  natural 
position,  and  we  proposed  to  move  that 
requirement  to  proposed  9  3.14(e)  (1). 
The  only  comments  specifically 
addressing  these  provisions  supported 
them,  and  we  are  making  no  changes  in 
this  final  rule. 

Primary  Enclosures  Used  to  Transport 
Dogs  and  Cats:  Transportation  by  Air — 
Section  3.14(f) 

Because  certain  requirements  for 
primary  enclosures  used  in  surface 
transportation  were  omitted  from  the 
1978  revisions  to  the  regulations,  the 
provisions  in  existing  {  3.12(d]  regarding 
the  number  of  animals  that  may  be 
transported  in  a  primary  enclosure  were 
desigjied  only  for  air  transportation.  We 
therefore  proposed  to  set  forth  the 


provisions  of  existing  S  3.12(d),  with 
some  amendments,  in  proposed  S  3.14(f), 
titled  "Transportation  by  air."  We 
proposed  that  no  more  than  one  live  dog 
or  cat,  4  months  of  age  or  more,  may  be 
shipped  in  a  primary  enclosure  when 
shipped  by  air. 

We  also  proposed  that  no  more  than 
one  live  puppy,  8  weeks  to  4  months  of 
age,  and  weighing  over  20  lbs.  (9  kg) 
may  be  transported  in  a  primary 
enclosure.  We  proposed  that  it  be 
permissible  to  transport  a  maximum  of 
two  live  puppies  or  kittens,  8  weeks  to  4 
months  of  age,  and  weighing  20  lbs.  (9 
kg)  or  less  each,  in  the  same  primary 
enclosure.  In  proposed  |  3.14(f)(4),  we 
proposed  to  retain  the  provision  in 
existing  §  3.12(d)  that  weaned  puppies 
or  kittens  less  than  8  weeks  old  and  of 
comparable  size,  or  puppies  or  kittens 
that  are  less  than  8  weeks  old  and  are 
littermates  accompanied  by  their  dam, 
may  be  shipped  in  the  same  primary 
enclosure  to  research  facihties.  This  last 
provision  is  limited  by  the  Act  to 
transport  to  research  facilities. 

In  using  4  months  as  the  age  an  . 
animal  must  attain  before  it  can  be 
transported,  we  departed  frt)m  the 
existing  regulations,  which  use  6  months 
as  the  minimum  age  for  trans|}ortation. 
The  change  we  proposed  from  6  months 
to  4  months  was  made  to  achieve  further 
consistency  with  similar  provisions 
throughout  Subpart  A.  A  number  of 
commenters  opposed  this  change.  One 
commenter  stated  that  such  a  change 
would  make  obsolete  educational 
materials  issued  by  the  transportation 
industry,  and  that  the  existing 
regulations  have  proven  adequate.  Upon 
review  of  the  issue,  we  agree  with  the 
comment  that  no  compelling  reason 
exists  to  change  the  upper  limit  in  the 
provisions  in  question  to  6  months. 
Further,  we  agree  with  several  of  the 
commenters  that,  by  reducing  the  upper 
limit  to  6  months,  and,  in  effect, 
requiring  that  all  puppies  over  4  months 
be  shipped  alone,  the  regulations  as 
proposed  could  promote  undue  stress  on 
many  of  the  animals  being  transported. 
We  are  therefore  returning  in  this  final 
rule  to  the  6-month  upper  limit. 

Several  commenters  opposed  the 
provision  in  proposed  §  3.14(f)(4) 
allowing  weaned  puppies  or  kittens  less 
than  8  weeks  of  age  to  be  shipped  by  air 
in  the  same  primary  enclosure  when 
shippied  to  research  facilities.  Such  a 
provision  is  permitted  by  the  Act  with 
regard  to  transportation  to  research 
facilities.  We  are  therefore  making  no 
changes  to  the  proposed  provision  based 
on  these  comments. 

Several  commenters  stated  that  it 
should  be  required  that  puppies  less 


Federal  Register  /  Vol  56.  No.  32  /  Friday.  February  15.  1991  /  Rules  and  Regulations  6457 


than  12  weeks  of  age  not  be  shipped  by 
air.  We  do  not  agree.  Based  on  our 
experience  enforcing  the  regulations,  an 
6-week  minimum  has  proven  adequate 
to  safeguard  the  well-being  of  the 
animals  shipped. 

Several  commenters  stated  that 
flexibility  and  professional  discretion 
should  be  allowed  in  determining  how 
many  animals  should  be  shipped 
together.  We  do  not  agree.  The  existing 
regulations  have  proven  adequate  and 
necessary  to  protect  the  well-being  of 
the  animals  shipped. 

Several  commenters  recommended 
that  instead  of  limiting  the  weight  of 
two  puppies  shipped  together  to  no  more 
than  20  lbs.  each,  the  regulations  should 
limit  the  total  weight  of  the  two  puppies 
to  no  more  than  50  lbs.  We  are  making 
no  changes  based  on  these  comments. 
Such  a  change  would  in  many  cases 
require  the  use  of  enclosures  larger  than 
those  currently  used,  and  would 
therefore  Create  a  greater  risk  to  the 
animals  shipped.  Based  on  our 
experience  enforcing  the  regulations,  we 
have  found  that  approximately  20  lbs. 
per  puppy  is  the  maximum  safe  weight 
limit  for  two  animals  shipped  together. 

Enclosures  Used  to  Transport  Dogs  and 
Cats:  Transportation  by  Surface 
Vehicle— Section  3.14(g) 

We  proposed  to  add  a  new  §  3.14(g) 
regarding  transportation  by  surface 
vehicle.  These  provisions  were  proposed 
to  reinstate  primary  enclosure 
requirements  that  were  inadvertently 
omitted  when  the  standards  for  the 
commercial  transportation  of  dogs  and 
cats  were  revised  in  1978.  We  proposed 
that  a  maximum  of  four  dogs  or  cats 
may  be  transported  in  the  same  primary 
enclosure  when  shipped  by  surface 
vehicle,  provided  all  other 
transportation  requirements  in  proposed 
S  3.14  are  complied  with. 

Under  our  proposal,  weaned  live 
puppies  or  kittens  less  than  8  weeks  of 
age.  or  puppies  or  kittens  that  are  less 
than  8  weeks  of  age.  are  Uttermates,  and 
are  accompanied  by  their  dam.  would  be 
permitted  to  be  transported  in  the  same 
primary  enclosure  when  shipped  to  a 
research  facility,  including  Federal 
research  facilities. 

One  commenter  opposed  the 
provisions.  Another  commenter  stated 
that  the  regulations  for  surface  transport 
should  be  the  same  as  those  for  air 
transport  Upon  review  of  the  comments, 
we  continue  to  believe  that  the 
fundamental  differences  between 
surface  transportation  and  air 
transportation  allow  in  most  cases  for 
conditions  where  a  greater  number  of 
dogs  or  cats  can  be  safely  transported  in 
the  same  enclosure  by  siuface  vehicle. 


For  the  most  part,  therefore,  we  are 
making  no  changes  to  our  proposal 
regarding  these  provisions.  We  are 
making  one  change,  however,  to  provide 
that  animals  transported  by  privately 
owned  aircraft  will  be  covered  by  the 
same  provisions  proposed  for  surface 
vehicle.  The  natiu*e  of  transport  by  most 
privately  owned  aircraft  and  the 
configuration  of  their  interiors,  allows 
for  greater  attention  to  be  paid  to  the 
animals  during  transport  than  does 
shipping  by  commercial  aircraft. 
Therefore,  in  most  cases,  transportation 
by  privately  owned  aircraft  is  more 
similar  to  transportation  by  surface 
vehicle  than  to  transportation  by 
commercial  aircraft.- 

Several  commenters  expressed 
opposition  to  the  proposed  provision 
limiting  to  four  the  number  of  dogs  and 
cats  shipped  in  one  primary  enclosure 
by  surface  vehicle.  We  are  making  no 
changes  based  on  these  comments.  In 
the  past  the  number  of  dogs  and  cats 
limited  to  one  primary  enclosure  was  12. 
However,  our  experience  enforcing  this 
standard  demonstrated  that  shipping 
this  number  of  animals  together  was 
deleterious  to  their  health  and  well- 
being.  We  consider  a  maximum  of  four 
dogs  or  cats  per  enclosure  to  be 
adequate  to  .ensure  the  health  and  well- 
being  of  the  animals. 

Several  commenters  opposed  the 
provisions  in  proposed  S  3.14(g)(2) 
allowing  weaned  puppies  or  kittens  less 
than  8  weeks  of  age  to  be  shipped  by 
surface  vehicle  in  the  same  primary 
enclosure.  As  with  air  transportation, 
such  an  exception  is  authorized  by  the 
Act  with  regard  to  transportation  to 
research  facilities.  We  are  therefore 
making  no  changes  to  the  proposed 
provisions  based  on  these  comments. 

Primary  Enclosures  Used  to  Transport 
Dogs  and  Cats:  Accompanying 
Documents  and  Records—Section 
3.14(h). 

We  proposed  to  require  in  proposed 
S  3.14(h)  that  shipping  documents 
accompanying  the  shipments  either  be 
maintained  by  the  operator  of  the 
conveyance  or  be  seou^ly  attached  in  a 
readily  accessible  manner  to  the  outside 
of  the  primary  enclosures  in  a  way  that 
allows  them  to  be  detached  for 
examination  and  securely  reattached. 
We  also  proposed  to  require  that 
instructions  for  food  and  water  and  for 
administration  of  drugs,  medication,  and 
other  special  care  be  attached  to  each 
primary  enclosure  in  a  manner  that 
makes  them  easy  to  notice,  to  detach  for 
examination,  and  to  reattach  securely. 
Several  commenters  specifically 
supported  the  proposed  provisions  as 
written.  Several  commenters  stated  that 


the  regulations  should  allow  for  the  use 
of  non-detachable  food  and  water 
instructions,  because  detachable  ones 
might  be  lost.  The  commenters' 
recommendation  has  been  addressed  in 
§  3.13(c)  of  this  rule,  which  provides  that 
food  and  water  instructions  must  be 
securely  attached  to  the  primary 
enclosure.  We  have  made  appropriate 
wording  changes  in  {  3.14(h)  to  convey 
this  intent. 

Primary  Conveyances — Section  3.15 

Under  the  requirements  for  air 
transportation  in  proposed  S  3-15(d),  we 
specified  that  during  transportation, 
including  time  spent  on  the  ground,  live 
dogs  and  cats  must  be  transported  in 
cargo  areas  that  are  heated  or  cooled  as 
needed  to  maintain  the  required  ambient 
temperature.  We  also  proposed  that 
cargo  areas  would  have  to  be 
pressurized  while  the  conveyance  is  in 
the  air,  unless  it  is  flying  under  8,000  ft. 
In  proposed  §  3.15(e),  we  proposed  to 
require  that  diuing  surface 
transportation,  auxiliary  ventilation, 
such  as  fans,  blowers  or  air 
conditioning,  be  used  in  animal  cargo 
spaces  containing  live  dogs  or  cats  when 
the  ambient  temperatiu^  within  the 
animal  cargo  space  is  85  *F  (29.5  *C)  or 
higher.  Additionally,  as  proposed,  the 
ambient  temperature  would  not  be 
permitted  to  exceed  95  'F  (35  'C)  at  any 
time;  nor  to  exceed  85  'F  (29.5  'C)  for  a 
period  of  more  than  4  hours;  nor  to  fall 
below  45  °F  (7.2  'C)  for  a  period  of  more 
than  4  hours;  nor  to  fall  below  35  *F  (1.7 
*C)  at  any  time.  We  proposed  to  add 
requirements  in  proposed  S  3.15(c)  that  a 
primary  enclosure  be  positioned  in  a 
primary  conveyance  in  a  way  that 
provides  protection  from  the  elements. 
Existing  S  3.13(f)  requires  that  dogs  and 
cats  not  be  transported  with  any 
material,  substance  or  device  that  may 
reasonably  be  expected  to  harm  the 
animals.  In  proposed  §  3.15(h),  we 
proposed  to  clarify  the  intent  of  that 
requirement  to  indicate  that  the 
material,  substance  or  device  may  not 
accompany  the  animals  only  if  the 
shipment  is  conducted  "in  a  manner" 
that  may  reasonably  be  expected  to 
harm  the  dogs  and  cats  or  cause 
inhumane  conditions. 

A  small  number  of  commenters 
specifically  supported  the  provisions  of 
proposed  S  3.15  as  written.  A  small 
number  of  commenters  stated  that  the 
proposed  heating  and  cooling 
requirements  for  air  cargo  areas  were 
too  stringent  One  commenter  stated 
that  carriers  do  not  have  the  capability 
to  heat  and  cool  the  ground 
conveyances  used  to  transport  animals 
to  and  from  the  terminals  and  the 
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aiicran.  Tin  coHmcnlefs  stateo  fur  loci 
that  comptiancc  wHk  proposed 
provitioBe  would  be  in^oaalble  because 
cairien  do  not  kave  the  capabifity  to 
heat  or  cool  the  cargo  compartuiciit 
«^le  the  aircrafl  it  on  the  pound.  Upon 
review  of  the  commenta,  we  agree  that 
the  proposed  provisions  would  be 
impracticable.  Due  to  Federal  aviation 
safety  requirements,  it  would  be 
impossible  to  comply  with  the  proposed 
standards  when  the  aircraft  is  on  ^e 
ground.  We  are  therefore  amending 
S  3.15(dj  as  proposed  to  delete  the 
provision  that  the  standards  apply  to 
aircraft  on  the  ground,  and  to  periods 
when  the  animals  are  being  tiansported. 
However,  we  are  retaining  provisions  in 
i  3.19  as  proposed  that  include 
safeguards  for  animals  moved  on 
transporting  devices. 

One  commenter  recommended  that 
the  regulations  should  include  speci^c 
temperature  limits  for  transpuct  in  air 
cargo  areas.  Due  to  the  nature  of  cargo 
areas  on  aircraft,  such  a  requirement 
would  be  impractical.  Further,  based  on 
our  experience  enforcing  the  regulations, 
we  are  not  aware  of  significant 
problems  with  temperature  extremes 
during  flighL 

One  coRunenter  specifically  supported 
the  provisions  of  proposed  S  3.15(e)  as 
written.  Several  commenters  stated  that 
the  temperature  limits  in  proposed 
9  3.15(e)  regarding  surface 
transportation  were  too  lenient,  and 
should  include  separate  requirements 
for  sick,  or  very  old  or  very  yoimg 
animals.  While  we  encourage  additional 
care  of  animals  witf»  sperial  needs,  we 
do  not  believe  that  it  would  be  practical 
to  impose  diverse  temperature 
requirements  on  the  same  surface 
vehicles  based  on  the  variety  of  animals 
it  was  carrying.  Additionally,  provisions 
in  §  3.14  as  proposed,  and  in  §  3.17  as 
proposed  restrict  the  transportation  of 
very  young  or  sick  animals,  respectively. 

One  commenter  recommended  that 
the  regulations  require  that  auxiliary 
ventilation  be  used  when  temperatures 
reach  75  T,  and  also  recommended  diat 
temperatures  should  not  exceed  75  *F 
for  more  than  4  hours.  The  commenter 
supphed  no  additional  data  to  support 
this  recommendation,  and  we  do  not 
consider  such  a  change  necessary  to 
ensure  the  weU-being  of  animals 
transported. 

We  are  making  several  changes  to 
S  3.15(c)  that  are  consistent  with 
changes  we  are  making  elsewhere  in 
this  final  rule.  Up<»i  review  of  the 
comments  received^  we  agiee  that 
animala  will  be  adequately  protected 
from  extreme  taaiperatures  for  extended 
periods  of  time  if  tmBpctatuies  in  cargo 
areas  during  sui&ce  transportation  do 


not  exceed  85  *F  for  more  then  4  hours, 
nor  fall  below  45  *F  for  more  than  4 
hours.  Therefore,  in  thia  final  rule,  we 
are  removing  the  provisions  in  proposed 
S  3.15(e)  that  temperatures  nay  not 
exceed  95  *F  at  any  time,  nor  fall  below 
35  *F  at  any  time.  These  amendments 
wiU  mininize  divnption  to  normal 
shipping  practices,  while  at  the  same 
time  continuing  to  safeguard  the  well- 
being  of  the  animals  shipped. 

One  commenter  recommended  that 
the  regulations  require  that  animals  be 
transported  in  trucks  that  provide  a 
certain  numba  of  air  changes  per  hour, 
and  that  these  ventilation  systems  be 
operated  at  all  times  the  vehicle  is  not  in 
motion.  We  are  making  no  changes 
based  on  this  comment.  We  consider  the 
regulations  set  forth  in  this  final  rule  to 
provide  adequate  standards  for  the 
protection  of  animals  being  transported. 
As  long  ss  a  pniiia.y  conveyance  is  in 
compliance  with  the  standards,  we  do 
not  consider  it  relevant  how  the 
standards  are  met 

One  commenter  recommended  that 
specific  standards  be  set  forth  regarding 
trailers  and  buses  used  as  primary 
conveyances.  We  consider  the  proposed 
wording  adequate  to  address  the  health 
and  safety  of  animals  being  transported, 
and  are  making  no  changes  based  on 
these  comments. 

Food  and  Water  Requirements — Section 
3.16 

We  set  forth  requirements  regarding 
food  and  water  for  dogs  and  cats  being 
transported,  contained  in  the  existing 
regulations  in  §  3^14,  in  proposed  S  3.16. 
We  also  proposed  to  remove  the 
provision  concerning  the  minimum 
amount  of  water  that  must  be  offered  to 
dogs  or  cats  under  16  weeks  of  age. 

Existing  {  3.14(a]  requires  that  dogs 
and  cats  be  offered  water  within  12 
hours  after  the  start  of  transportation  or 
acceptance  for  transportation.  Existing 
S  3.14(b)  requires  that  puppies  and 
kittens  be  provided  food-  at  least  once 
every  12  hours,  and  dogs  and  cats  over 
16  weeks  of  age  be  provided  food  at 
least  once  every  24  hours.  We  proposed 
in  S9  3.16  (a)  and  (b)  that  the  time 
periods  for  providing  food  and  water  to 
the  animals  after  transport  or 
acceptance  for  transport  would  begin  at 
the  time  the  dog  or  cat  was  last  provided 
food  and  water  before  initiation  of 
transport  or  acceptance  for  transport 

In  order  to  minimize  the  instances 
where  earners  and  intermediate 
handlers  have  to  provide  food  and  water 
to  the  animals  immediately  after 
acceptixig  them  for  transport  we 
proposed  that  consignors  subject  to  the 
regulations  be  required  t»  certify  that 
each  dog  or  cat  waa  provided  water 


within  4  hoars  before  delivery  for 
transportation  and  that  each  dog  or  cat 
was  provided  food  within  12  hours 
before  delivery  for  transportation.  We 
also  proposed  to  require  that  the 
certification  include  the  date  and  times 
the  food  and  water  was  offered. 

A  number  of  commenters  addressed 
the  feeding  and  watering  provisions  in 
proposed  i  3.1S.  Several  supported  these 
provisions  as  proposed.  A  smaU  number 
of  commenters  recommended  that  dogs 
and  cats  in  transport,  especially  young 
animals,  be  fed  and  watered  more  often 
than  as  proposed.  One  commenter 
stated  that  water  should  be  available 
continuously  during  transport.  Based  on 
our  experience  enforcing  the  regulations, 
we  do  not  consider  such  additional 
feeding  and  watering  necessary  or 
practical,  and  are  making  no  changes 
based  on  this  comment  In  particular, 
the  provision  of  water  at  all  times  during 
transit  would  promote  wetting  and 
contamination  of  the  primary  enclosure 
and  the  anhnal. 

One  commenter  opposed  the 
requirements  of  proposed  §§  3.16  (a)  and 
(b),  regarding  the  frequency  of  feeding 
and  watering  of  animals  in  transit.  The 
commenter  stated  that  the  regulations  as 
proposed  would  create  logistical 
problems  for  carriers,  both  in  carrying 
out  the  feeding  and  watering,  and  in 
keeping  track  of  when  such  feeding  and 
watering  must  take  place.  The 
commenter  recommended  that  it  be 
required  that  the  consignor  offer  food 
and  water  to  the  animal  immediately 
before  shipment.  As  we  stated 
elsewhere  in  this  supplementary 
information  under  the  heading 
"Consignments  to  Carriers  and 
Intermediate  Handlers — 5  3.13,"  we  do 
not  consider  it  wise  to  give  food  or 
water  to  an  animal  immediately  before 
transportation,  as  it  may  become  sick 
and  soil  its  cage,  or  aspirate  food  or 
water  into  its  lungs.  However,  as  we 
described  under  that  same  heading,  we 
are  amending  this  final  rule  to  reduce 
the  logistical  difficulties  carriers  might 
experience,  both  by  requiring  that 
animals  be  offered  food  and  water 
within  4  hours  of  delivery  for  transport 
and  by  requiring  that  an  esqtlicit 
schedule  for  feeding  and  watering 
during  the  next  24-hour  period  be 
securely  attached  to  the  primary 
enclosure  by  the  consignor. 

One  coDunenter  stated  that  the 
shipper  should  be  required  to  provide  an 
adequate  amount  of  food  and  water 
along  with  the  animflk  ahipped.  We  do 
not  consider  »uch  a  requirement 
practical  or  necessary.  Under  normal 
circumstances,  it  should  not  be 
necessary  to  feed  and  water  the  aairaala 
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while  they  are  in  transport.  When  an 
animal  is  in  transport  for  an  extended 
period  of  time,  it  is  the  responsibility  of 
the  carrier  or  intermediate  handler  to 
provide  food  and  water  as  required  in 
§  3.16. 

One  commenter  stated  that  provision 
of  food  high  in  water  content  should  be 
allowed  in  place  of  water.  We  are 
making  no  changes  based  on  this 
comment.  It  would  not  be  evident  in 
each  case  what  amount  of  food  high  in 
water  content  would  be  adequate  as  a 
replacement  for  water  alone. 

One  commenter  recommended  that  it 
be  required  that  instructions  for  feeding 
and  watering  be  securely  attached  to  the 
primary  enclosure.  We  have  included 
this  provision,  as  discussed  above. 
Several  commenters  expressed  the 
opinion  that  one  receptacle  is  sufficient 
for  both  food  and  water.  We  do  not 
consider  it  reasonable  or  practical  to 
allow  use  of  the  same  receptacle  for 
food  and  water.  Separate  receptacles 
are  necessary  to  allow  for  feeding  and 
watering  at  the  same  time,  as  required 
by  the  standards  in  this  final  rule. 

We  proposed  to  set  forth  the 
provisions  in  existing  \  3.14(d), 
concerning  a  carrier's  or  intermediate 
handler's  responsibility  regarding 
written  feeding  and  watering 
instructions,  in  proposed  9  3.16(c).  We 
proposed  to  add  the  provision  that  food 
and  water  receptacles  must  be  securely 
attached  inside  the  primary  enclosure 
and  be  placed  so  that  the  receptacles 
can  be  filled  from  outside  the  enclosure 
without  opening  the  door.  We  proposed 
this  provision  based  on  information 
from  carriers  and  intermediate  handlers, 
which  indicated  to  us  that  when  a 
primary  enclosure  is  opened  to  provide 
food  or  water  to  the  animal  inside,  there 
is  often  a  significant  risk  of  the  animal 
escaping  from  the  enclosure. 

We  have  made  several 
nonsubstantive  formatting  changes  to 
9  3.16.  To  eliminate  duplicative 
provisions,  we  have  combined 
paragraphs  (a)  and  (b)  as  proposed,  and 
have  redesignated  subsequent 
paragraphs  accordingly. 

Care  in  Transit— Section  3.17 

We  proposed  to  set  forth  in  proposed 
9  3.17  the  provisions  regarding  care  in 
transit  in  existing  9  3.15,  with  some 
minor  reformatting  for  readability  and 
several  additions  to  the  existing 
provisions.  In  proposed  9  3.17(a).  we 
proposed  to  allow  either  the  operator  of 
the  conveyance  or  a  person 
accompanjring  the  operator  to  check  on 
the  dogs  or  cats  being  transported,  but 
proposed  to  make  it  the  responsibility  of 
the  regulated  person  transporting  the 
dogs  and  cats  to  ensure  that  this 


observation  is  carried  out.  Additionally, 
in  proposed  9  3.17(a),  we  proposed  to 
use  language  that  specifies  that  dogs  or 
cats  in  obvious  physical  distress  must 
be  given  veterinary  care  at  the  closest 
available  veterinary  facility. 

A  small  number  of  commenters 
specifically  supported  the  provisions  of 
proposed  9  3.17  as  written.  One 
commenter  stated  that  observing  the 
dogs  or  cats  at  least  every  4  hours,  as 
proposed,  is  unnecessary  when 
temperature-controlled  vehicles  are 
used.  We  do  not  agree.  Excessively  cold 
or  hot  temperatures  are  not  tlie  only 
problems  that  may  be  encountered  in 
the  vehicle  or  with  the  animals 
themselves. 

One  commenter  stated  that  the 
regulations  should  require  that 
necessary  veterinary  care  be  provided 
"as  soon  as  possible,"  not  at  tiie  closest 
veterinary  facility,  as  proposed,  because 
not  all  clinics  have  proper  facilities.  We 
are  making  no  changes  based  on  this 
comment  By  using  the  term  "closest 
available,"  we  consider  the  language  as 
proposed  to  adequately  state  our  intent 
and  to  address  the  concerns  of  the 
commenter. 

In  proposed  9  3.17(c).  we  proposed  to 
add  an  exception  to  the  existing 
regulations  prohibiting  transport  in 
commerce  of  a  dog  or  cat  in  physical 
distress,  to  allow  transport  for  the 
purposes  of  obtaining  veterinary  care  for 
the  condition.  We  also  proposed  to  add 
a  paragraph.  9  3.17(e).  to  specify  that 
these  transportation  standards  remain 
in  effect  and  must  be  complied  with 
until  a  consignee  takes  physical  delivery 
of  the  animal  if  the  animal  is  consigned 
for  transportation,  or  until  the  animal  is 
returned  to  the  consignor. 

A  number  of  commenters  supported 
the  provisions  of  proposed  9  3.17  as 
written.  One  commenter  opposed  the 
provision  that  would  make  air  carriers 
responsible  for  determining  whether  an 
animal  is  in  distress.  The  commenter 
stated  that  airline  employees  should  be 
responsible  only  for  reporting  any 
suspicious  symptoms  or  behavior  to  the 
veterinarian.  We  are  making  no  changes 
based  on  these  comments.  "Hie 
provisions  as  proposed  require  only  that 
the  carriers  determine  if  an  animal  is  in 
obvious  physical  distress.  The  carriers 
are  not  required  to  interpret  symptoms 
or  other  signs.  If  the  animal  is  in  obvious 
distress,  then  the  carrier  must  arrange 
for  any  needed  veterinary  care. 

Terminal  Facilities — Section  3.18 

We  proposed  to  require  that  any 
person  subject  to  the  regulations  who 
transports  dogs  or  cats  and  who  holds 
them  in  animal  holding  areas  must  keep 
the  animals  away  from  inanimate  cargo. 


clean  and  sanitize  the  area,  have  an 
effective  pest  control  program,  provide 
ventilation,  and  maintain  the  ambient 
temperature  within  certain  prescribed 
limits.  Also,  we  proposed  that  the  length 
of  time  that  dogs  and  cats  can  be 
maintained  in  terminal  facilities  upon 
arrival  after  transportation  would  be  the 
same  as  that  proposed  in  9  3.13(g). 
Several  commenters  recommended  that 
the  proposed  regulations  be  clarified 
with  regard  to  the  commingling  of  dogs 
and  cats  with  inanimate  cargo.  We 
consider  the  regulations  as  proposed  to 
adequately  express  our  intent  for 
enforcement  purposes,  and  are  making 
no  changes  based  on  the  comments.  One 
commenter  stated  that  the  proposed 
cleaning  requirements  for  terminals 
were  too  rigid,  because  the  animals 
there  are  contained  in  primary 
enclosures.  While  we  agree  that  the 
animals  themselves  will  not  largely 
contribute  to  the  need  for  sanitation,  we 
consider  thorough  cleaning  of  the  animal 
holding  area  to  be  necessary  for  the 
animals'  well-being,  due  to  the  wide 
variety  of  other  materials  that  will 
normally  be  kept  in  such  facilities. 

In  proposed  9  3.18(c),  we  provided 
that  ventilation  must  be  provided  in  any 
animal  holding  area  in  a  terminal 
facility  containing  dogs  or  cats.  A  small 
number  of  commenters  recommended 
that  the  regulations  specifically  require 
that  fresh  air  be  provided.  We  do  not 
agree.  In  many  cases,  recycled  air  is  of 
higher  quality  than  what  would 
ordinarily  be  considered  "fresh  air." 

As  well  as  retaining  the  temperature 
requirements  in  the  existing  regulations, 
we  proposed  to  add  in  9  3.18(d)  the 
provision  that  the  ambient  temperature 
in  the  animal  holding  area  of  terminal 
facihties  may  not  fall  below  35  *F  (1.7 
*C)  at  any  time  live  dogs  or  cats  are 
present.  The  regulations  we  proposed 
specified  a  procedure  for  measuring  the 
ambient  temperature. 

A  small  number  of  commenters 
supported  the  provisions  of  proposed 
9  3.18  as  written.  One  commenter  stated 
that  the  temperature  requirements  for 
housing  facilities  should  also  apply  to 
holding  facilities.  Other  commenters 
were  divided  on  whether  the  proposed 
temperature  standards  were  too 
stringent  or  too  lenient.  Upon  review  of 
the  comments,  we  are  making  several 
changes  to  the  temperatiue 
requirements  in  9  3.18.  Essentially,  we 
agree  that  the  temperature  limits  for 
holding  facilities  should  coincide  with 
those  of  housing  facilities.  Therefore,  in 
this  final  rule,  we  are  providing  that  the 
ambient  temperatiire  in  an  animal 
holding  area  containing  dogs  or  cats 
must  not  fall  below  45  'F  (7.2  'C)  for 
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more  nian  4  coiuecuthre  noun  orriw 
abovv  86  *F  (2S.9  *C]  far  more  tfisn  4 
consecotiw  noon  at  my  t&na  dogs  or 
est  we  present. 

Handling— SeetioB  3.19 

The  existing  rsgulatioiw  imposed 
deties  on  carriers  and  luteraiediate 
handlers  far  propOT-  handling  and 
movement  of  doge  and  cats.  We 
included  proefskma  in  proposed  1 9.19 
to  impose  the  sane  duties  on  any  person 
subject  to  tke  regeiations  when  handling 
a  dog  or  cat  at  my  time  during  the 
course  of  transportation  is  comraerce,  so 
that  the  aniraab'  beahh,  safsty  and  weU- 
being  witt  be  protected  at  aU  tisie* 
during  transport  As  explained  in  the 
proposal,  tUs  would  iadMle  movement 
from  aa  animal  holding  area  of  a 
terminal  facility  to  a  prianry 
conveyance  and  from  a  primary 
conve]Faace  to  a  terminal  facility.  This 
wodd  also  inchida  movement  fd  the  dog 
or  cat  on  a  trancportiBg  device  used  to 
transfer  the  aniaial  fani  a  priaiaiy 
conveyance  to  an  aaiiaal  holding  area 
and  vice  versa,  movement  from  one 
primary  conveyance  to  another,  and 
moveoHnt  front  place  to  plue  wittaa 
the  taiminal  facility. 

One  coauneBter  stated  that  reqairing 
that  proposed  wMimiim  and  maxinram 
temperature  hai\»  not  be  exceeded  for 
more  thaa  46  minotee  was  vbitrary.  We 
disagree.  Forty-five  miaates  is  an 
adequate  period  <rf  time  to  traaapert 
animals  to  and  from  aircraft  and  holding 
areas,  while  at  the  saaie  tiaie 
safeguarding  their  health  and  weU> 
being. 

We  proposed  to  require  ia  proposed 
S  3JgO>)  that  care  be  exercised  to  avoid 
handling  primary  eadosures  in  such  a 
way  that  dogs  or  cats  in  the  primary 
enclosures  are  caused  physical  harm  or 
emotional  distress.  Because  of  problems 
and  complaints  concerning  the  handling 
of  dog  and  cat  shipments  in  ^ggggg" 
areas  by  aiilines.  we  proposed  that 
primary  enclosures  containing  doga  or 
cats  muataot  be  placed  on  unattended 
conveyor  belts  or  oa  elevated  coaveyor 
ramps  such  as  baggage  claim  conveyor 
belts  and  incOned  conveyor  ramps 
leading  to  baggage  elaioi  areas.  We 
proposed  to  allow  primary  enclosures  to 
be  placed  on  inclined  conveyor  ramps 
that  are  used  to  load  and  unload 
aircraft  if  there  is  an  attendant  at  each 
end  of  the  conveyor  be&. 

Obe  commeater  stated  that  using,  the 
term  "taiust  avoid"  in  describing 
methods  of  handling  primary  enclosures 
is  too  restrictive,  and  does  not  take  iato 
account  accidents.  We  are  malcfng  oq 
changes  based  on  thia  comment  It  ia 
reasonable  and.  practicable  to  take  steps 
to  avoid  accidents,  and  is  necessary  for 


the  w^-being  of  the  animati  being 
transporte<I. 

One  commenter  stated  that  tfie  word 
"emotionar*  should  be  deleted  with 
regard  to  avoiding  causing  the  animals 
distress,  because  it  is  accepted  that 
animals  odier  than  man  cannot 
experience  emotions.  We  do  not  agree 
that  animals  do  not  show  emotion. 
However,  we  are  deleting  the  word 
"emotional**  in  1 3.19,  to  allow  for 
broader  enforcement  of  the  term 
"dietreaa.'* 

Subpart  D    Honhuman  Prftnalaa 

Regulationa  on  te  hamuie  handling, 
care,  treatment,  and  transportation  of 
nonhuman  primates  are  contained  in  9 
CFR  part  3.  subpart  D.  These  regulations 
indada  minimum  standards  for 
handling,  housing,  social  grouping  and 
separation  of  species,  feeding,  watering, 
sanitation,  vei^ation,  shelter  &om 
extremea  of  weather  and  temperature, 
veteraury  care,  md  traasportation. 

We  {voposed  to  revise  and  rewrite  the 
existing  regulations  based  on  our 
experience  administering  them  under 
the  Act  We  also  proposed  to  aswnd  the 
regalationa  to  add  requirements  far  a 
physical  environment  adequate  to 
promote  Ae  psychological  well-being  of 
nonhuman  primates.  This  is  speciftcally 
required  by  the  1985  amendments  to 
section  13  of  the  Act  (See  1752, 99^  Stat 
1645,  Publie  Law  9^198,  amending  7 
U.S.C  2149.}  We  discuss  each  topic 
covered  in  our  proposed  regulations 
below. 

The  regulations  we  proposed  In  our 
revision  of  subpart  D  are  minimum 
standards  to  be  applied  to  all  species  of 
nonhuman  primates.  In  our  proposal  we 
retained  the  existing  footnote  1  of 
subpart  D,  although  we  revised  it  to 
reflect  the  need  to  promote  the 
psychological  well-being  of  nonhuman 
primates.  Rather  than  stating  that 
"discretion"  must  be  used  due  to  the 
variation  in  species,  we  proposed  to 
require  that  these  minimum  standards 
be  applied  in  a  manner  that  is 
considered  appropriate  for  the  relevant 
species  in  accordance  with  customary 
and  generally  accepted  professional  and 
husbandry  practices. 

The  Act  applies  to  all  nonhuman 
primates,  whether  living  or  dead  The 
standards  we  proposed  are  principally 
appUeable  to  five  nonhuman  primates. 
In  footnote  1  of  our  proposal,  we 
indicated  that  the  propcaed  regulatiana 
apply  only  to  live  noniiuman  primates, 
unless  stated  otherwise. 

A  small  number  of  commenters  stated 
that  the  proposed  regulationa  did  not 
represent  tluB  rwrnmtnptufiftfofi^  of  the 
expert  committee  on  nonhuman 


primates  that  was  convened  prior  to  th** 
development  of  the  proposed 
regulations.  In  soliciting 
recommendations  from  die  expert 
committee,  we  considered  it  one  source 
among  many  with  the  experience  find 
expertise  to  advise  us  in  the 
development  of  the  proposed 
regulations.  Throughout  this  rulemaking 
process,  we  have  consistently  invited 
information  from  all  informed  parties. 
This  final  rule  represents  the  best 
information  available  to  us,  iocludlng 
that  supplied  to  us  by  the  expert 
committee. 

One  comrae&ter  recommended  that 
the  reguUtions  require  that  each  facility 
develop  a  care  and  use  plan  to  address 
all  aspects  of  nonhuman  primate  care, 
including  physical  aspects  of  the  facility. 
Several  commenters  sUted  that  a 
separate  pkui  should  be  required  for 
each  speeiea,  Several  eoamicBters 
opposed  the  documentation  of  a  plan  for 
promoting  the  psychological  well-being 
of  nonhuman  priaMtcs,  as  discussed 
below,  stating  that  vrritten  procedures 
are  not  required  for  equally  important 
husbandry  practices  under  the  proposed 
regtdations.  We  disagree  that  a  arritten, 
comprehensire  plan,  addi easing  all 
aspects  of  nonhumm  primate  care  is 
necessary.  The  specific  standards  that 
each  facility  must  meet  are  set  forth  in 
the  regolatioBS  in  this  final  rule.  A  plan 
is  necessary  with  regard  to  the 
psychological  welMieing  of  nonhuman 
primates,  however,  due  to  the  many 
variabtes  affecting  how  best  to  achieve 
psycholopcal  weU-being  in  different 
species  and  animals. 

One  commenter  stated  that  tfie  use  of 
primates  in  basic  research  should  not  be 
allowed  until  a  research  facility  can 
deraons&ate  that  it  can  maintain  the 
animals'  psychological  well-being.  We 
are  making  no  changes  based  on  this 
comment  Under  the  Act,  the 
Department  is  not  authorized  to 
promulgate  regulations  that  interfere 
with  the  design;  outlibe  or  guidelines  of 
actual  research. 

The  heading  for  subpart  D  as 
proposed  contains  a  footnote  reference, 
which  Indicates  that  because  of  the 
great  diversity  Amnng  nonhuman 
primates,  the  atandaidGs  in  subpart  D 
must  be  applied  in  accordance  with  the 
customary  and  generally  accepted 
professional  and  husbandry  practices 
considered  appropriate  far  each  species, 
and  necessary  to  promote  their 
psychalo^al  well-being.  A  "»""^«"'  of 
commenters  w»rj>iT»nBnfT»H  that  the 
faotnote  also  state  that  the  minimum 
standacds  Biust  be  applied  so  as  to 
allow  the  nonhuman  primates  to  express 
the  spedes-spedfic  behavior  of  each 
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individual  species.  We  do  not  consider 
such  an  addition  necessary. 
Consideration  of  species-typical 
behavior  is  already  included  in  {  3.81  as 
proposed  as  a  minimum  standard 

Housing  Facilities  and  Operating 
Standards 

Existing  t  S  3.75  throu^  3.77  provide 
requirements  for  facilities  used  to  house 
nonhuman  primates.  Existing  S  3.75, 
"Facilities,  general,"  contains 
regulations  pertaining  to  housing 
facilities  of  any  kind,  it  is  followed  by 
existing  {  3.76,  'Tacilities,  indoor,"  and 
S  3.77.  "Facilities,  outdoor."  We 
proposed  to  amend  these  sections  to 
provide  for  an  environment  that  better 
promotes  the  psychological  well-being 
of  nonhuman  primates.  We  also 
proposed  to  add  sections  tiiat  provide 
regulations  specifically  governing  two 
other  types  of  housing  facilities  used  to 
house  nonhuman  primates,  sheltered 
housing  facilities  and  mobile  or 
traveling  housing  facilities.  The  term 
"sheltered  housing  facility"  is  defined  in 
part  1  as  "a  housing  facility  which 
provides  the  animals  with  shelter; 
protection  from  the  elemental  and 
protection  from  temperature  extremes  at 
all  times.  A  sheltered  housing  facility 
may  consist  of  runs  or  pens  totally 
enclosed  in  a  bam  or  building,  or  of 
connecting  inside/outside  runs  or  pens 
with  the  inside  pens  in  a  totally 
enclosed  building."  The  term  "mobile  or 
traveling  housing  facility",  also  defined 
in  part  1  of  the  regulations,  means  "a 
transporting  vehicle  such  as  a  truck, 
trailer,  or  railway  car,  used  to  house 
animals  while  traveling  for  exhibition  or 
public  education  purposes." 

Some  of  the  requirements  we  are 
issuing  for  housing  facilities  are 
applicable  to  housing  facilities  of  any 
kind.  As  in  the  existing  regulations,  we 
include  these  standards  of  general 
applicability  in  one  section,  §  3.75,  in 
which  we  also  include  many  of  the 
provisions  of  existing  (  3.75. 
Additionally,  we  are  amending  the 
existing  regulations  that  are  specific  to 
particular  types  of  housing  facilities,  and 
include  those  provisions  in  separate 
sections  of  the  final  rule.  In  some  cases, 
where  the  existing  regulations  would 
have  been  unchanged  in  substance,  we 
made  wording  changes  to  clarify  the 
intent  of  the  regulations. 

A  number  of  commenters  supported 
the  provisions  of  proposed  S  375  as 
written.  Several  conunenters 
recoimnended  that  we  require  that 
housing  facilities  comply  with  Federal 
State,  and  local  laws  and  regulations 
relating  to  housing  facilities  for  animals. 
su  as  to  allow  uniform  enforcement  by 
/anous  jurisdictions.  We  are  making  no 


changes  based  on  these  comments.  We 
are  authorized  under  the  Act  to 
establish  minimum  standards  for  animal 
wdfare,  and  this  mandate  may  differ 
from  those  of  other  Federal,  State,  or 
local  laws  with  regard  to  housing 
facilities. 

Houdng  FadHttes,  General 

Housing  Facilities:  Structure: 
Construction— Section  3.75(aJ 

Because  nonhuman  primates  vary 
widely  in  size,  weight  and  range  of 
activity,  the  design,  composition  and 
structm^  strengtii  required  of  housing 
facilities  varies  as  well.  We  proposed  to 
require  in  proposed  S  3.75(a)  that  the 
design,  compositioa  and  structural 
strengtii  of  a  housing  facility  be 
appropriate  for  the  particular  species 
housed  in  it  For  example,  the  actual 
structural  requirements  for  a  housing 
facility  would  differ  depending  upon 
whether  it  is  used  to  house  marmoseta,  a 
small  nonhuman  primate  species,  or 
great  apes,  a  typically  large  species 
weighing  more  tiian  88  lbs.  (40  kg.). 

We  also  proposed  in  9  3.75(a)  that  the 
housing  facility  be  constructed  so  as  to 
restrict  other  animals  and  unauthorized 
humans  from  entering.  A  number  of 
commenters  addressed  the  issue  of 
restricting  the  entrance  of  unauthorized 
htunans,  stating  that  the  responsibiUty 
for  maintaining  adequate  security  at  a 
facility  belongs  to  thie  facility,  and  not  to 
the  Department  Others  were  concerned 
that  even  if  the  facility  made 
reasonable  efforts  to  prevent  the  entry 
of  unauthorized  humans,  the  facility 
would  still  be  liable  for  the  entry  of 
trespassii^  individuals.  Upcm  review  of 
the  comments,  we  agree  that  instances 
of  forced  entry  at  a  regulated  fadiity 
should  not  be  violations  of  these 
regulations.  In  this  final  rule,  we  are 
therefore  removing  die  requirement  as 
proposed  in  {{  3.75  (a)  and  (b),  that 
facilities  restrict  the  entry  of 
unautiiorized  humans. 

A  small  number  of  commenters  stated 
that  the  provision  that  facilities  restrict 
the  entrance  of  other  animals  should  be 
changed  to  require  only  that  the 
facilities  restrict  other  animals  from 
"easy  access."  We  continue  to  believe 
that  the  provision  is  necessary  and 
appropriate  as  proposed.  Entiy  by  other 
animals  can  be  prevented  by  structural 
safeguards. 

Housing  Facilities:  Condition  and  Site — 
Section  3.75(b) 

In  proposed  §  3.75(b),  we  proposed  to 
add  the  requirement  that  a  dealer's  or 
exhibitor's  housing  fadiity  be  physically 
separated  from  any  other  business. 
When  a  housing  facility  is  located  on 


the  saoie  preoiises  as  any  other 
busiaess.  there  is  likely  to  be  increased 
traffic  and  activity,  which  is  known  to 
be  distressful  to  nonhuman  primates. 
Also,  when  more  than  one  dealer 
maintains  facilities  on  the  premises,  it 
can  be  difficult  to  determine  which 
dealer  is  responsible  for  which  animals 
and  for  the  conditions  of  the  facility. 
This  has  made  inspection  and 
enforcement  of  the  regulations  difficult 
To  avoid  these  difficulties  we  proposed 
to  require  diat  housing  facilities,  other 
than  those  maintained  by  research 
facilities  and  Federal  researdi  facilities, 
be  physically  separated  from  otiier 
businesses.  As  proposed,  the  means  of 
separation  ased  would  have  had  to  have 
been  constructed  so  that  it  prevents 
unauthorized  humans,  and  animals  the 
size  of  dogs,  sktmks,  and  raccoons,  from 
going  tfarongh  it  or  ander  it  We  did  not 
propose  to  impose  these  reqaireaiente 
upon  research  fadhties  because  they  are 
often  part  of  a  larger  sponsoring 
establishment  such  as  a  university  or 
pharmaceutical  company,  and 
responsibility  for  animal  and  site 
conditions  resU  with  that  establishment 
Therefore,  we  have  not  encountered  the 
enforcement  difficulties  noted  above 
with  respect  to  research  facilities.  As 
discussed  in  this  supplementary 
information  under  the  preceding 
heading,  we  are  removing  the 
requirement  that  the  means  of 
separation  prevent  access  by 
unauthorized  humans. 

We  also  proposed  in  §  3.75(b)  that 
housing  facilities  and  areas  used  for 
storing  animal  food  and  bedding  be  kept 
free  of  any  accimiulation  of  trash, 
weeds,  and  discarded  material,  in  order 
to  prevent  imsanitary  conditions, 
diseases,  pesta,  and  odors.  The  need  for 
orderliness  applies  particularly  to 
animal  areas  inside  of  housing  facilities, 
and  we  proposed  that  they  must  be  kept 
free  of  clutter,  including  equipment, 
furniture,  or  stored  material,  except  for 
materials  actually  used  and  necessary 
for  cleaning  the  area,  and  fixtures  and 
equipment  necessary  for  proper 
husbandry  practices  and  research 
needs.  The  only  commenters  who    • 
specifically  addressed  proposed 
S  3.75(b)  supported  those  provisions  as 
written,  and  we  are  making  no  changes 
in  this  final  rule. 

Housing  Facilities:  Surfaces;  General 
Requirements— Sections  3.75(c)(1)  and 
(c)(2) 

In  proposed  {  3.75(c),  we  proposed  to 
include  requiremente  concerning 
housing  fadiity  surfaces  that  are 
common  to  all  types  of  facilities.  Hie 
existing  regulations  require  that  interior 
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•urfacea  of  indoor  housing  facilities  be 
constructed  and  maintained  so  that  they 
are  substantially  impervious  to  moisture 
and  may  be  readily  sanitized.  They  do 
not  specify  frequency  of  sanitization. 
They  also  do  not  provide  any 
requirements  for  building  surfaces  used 
in  outdoor  housing  facilities. 

We  proposed  to  remove  the 
requirement  that  housing  facilities  have 
impervious  surfaces,  beosiuse  many  can 
simulate  more  natural  environments  by 
providing  dirt  floors  and  planted  areas 
that  are  beneficial  to  the  nonhuman 
primates'  psychological  well-being.  In 
proposed  i  3.75(c)(1).  we  provided  that 
floors  could  be  made  of  dirt  absorbent 
bedding,  sand,  gravel,  grass,  or  other 
similar  material  that  can  be  readily 
cleaned  or  is  removable. 

We  proposed  that  any  surfaces  that 
come  in  contact  with  nonhuman 
primates  would  have  to  be  maintained 
regulariy  so  that  they  are  kept  in  good 
condition.  As  proposed,  interior  surfaces 
and  fumiture-type  fixtures  or  objects 
within  the  facility,  such  as  perches, 
swings,  and  dens,  would  have  to  be 
made  so  that  they  can  be  readily 
cleaned  and  sanitized,  or  removed  or 
replaced  when  worn  or  soiled.  We 
proposed  to  add  this  requirement 
because  we  would  no  longer  require 
impervious  surfaces  under  our  proposal, 
in  an  effort  to  encourage  provision  of 
more  natural  environments  for  the 
animals.  Because  porous  surfaces  may 
not  be  adequately  sanitized,  we 
proposed  to  require  instead  that  they  be 
removed  or  replaced  when  worn  or 
soiled.  This  requirement  appeared  in  our 
proposal  in  proposed  i  3.75(c)(2). 
Otherwise,  as  proposed,  the  manner  of 
construction  and  the  materials  used 
would  have  to  allow  for  cleaning  and 
sanitization. 

In  proposed  i  3.75(c)(1).  we  proposed 
to  require  that  surfaces  that  come  in 
contact  with  nonhuman  primates  be  free 
of  jagged  edges  or  sharp  points  that 
could  injure  the  animals,  as  well  as 
excessive  rust  that  prevents  the  required 
cleaning  and  sanitization  or  affects  the 
structural  integrity  of  the  surfaces. 

Many  commenters  supported 
§  3.75(c)(1)  as  written.  One  commenter 
stated  that  proposed  1 3.75(c)(1)  did  not 
adequately  convey  that  rust  can  be  a 
health  hazard  The  regulations  as 
proposed  prohibit  excessive  rust.  Based 
on  our  experience  enforcing  the 
regulations,  however,  we  have  not  found 
sup>erficial  rust  to  be  a  problem  with 
regard  to  sanitization.  We  are  therefore 
making  no  changes  based  on  this 
comment 


Housing  FaciliUes:  Surfaces:  Cleaning- 
Section  3.75(cJf3J 

In  proposed  |  3.75(c)(3).  we  proposed 
to  require  that  hard  surfaces  that  come 
in  contact  with  nonhuman  primates  be 
spot-cleaned  daily  and  sanitized  in 
accordance  with  |  3.84  of  the  proposed 
regulations  to  prevent  any  accumulation 
of  excreta  or  disease  hazards,  unless  the 
nonhuman  primates  engage  in  scent 
marking.  Under  those  provisions,  such 
hard  surfaces  in  indoor  primary 
enclosures  would  have  to  be  sanitized  at 
least  once  every  two  weeks.  As  we 
discussed  in  the  supplementary 
information  of  our  proposal,  scent 
marking  is  an  inborn  method  used  by 
certain  species  of  nonhuman  primates  in 
nature  (such  as  species  of  prosimians, 
marmosets,  tamarins.  and  callimico)  to 
establish  their  territory  and  for 
identification  by  other  members  of  the 
species.  Animals  can  detect  that  another 
member  of  the  species  has  occupied  a 
site  by  the  scent  left  behind  and  can 
locate  companions  in  this  manner.  It  is 
distressful  for  these  nonhuman  primates 
to  have  their  scent  marks  eliminated, 
since  they  lose  their  territorial  claim  and 
their  frame  of  reference.  We  therefore 
proposed  that  hard  surfaces  that  come 
in  contact  with  nonhuman  primates  that 
scent  mark  be  sanitized  or  replaced  at 
regular  intervals  that  would  be 
determined  in  accordance  with 
generally  accepted  professional  and 
husbandry  practices. 

In  proposed  $  3.84(b)(3),  we  provided 
various  methods  of  sanitizing  primary 
enclosures.  Because  these  methods  are 
effective  in  general  for  sanitization  of 
hard  surfaces  that  nonhuman  primates 
come  in  contact  with,  except  for  dirt 
floors  and  planted  areas,  under  our 
proposal  any  of  them  could  be  used  for 
the  sanitization  required  by  proposed 
S  3.75(c)(3).  The  method  of  sanitization 
would  be  determined  by  the  housing 
facility  operator.  As  proposed,  planted 
enclosures  and  floors  made  of  dirt, 
absorbent  bedding,  sand,  gravel,  grass, 
or  other  similar  material  would  have  to 
be  raked  or  spot-cleaned  with  sufficient 
frequency  to  ensure  all  animals  the 
freedom  to  avoid  contact  with  excreta. 
We  proposed  that  contaminated  flooring 
material  would  have  to  be  removed  if 
raking  and  spot-cleaning  does  not 
eliminate  odors,  diseases,  insects,  pests, 
or  vermin  infestation.  The  material 
could  then  be  replaced  or  a  different 
material  could  be  used.  As  proposed,  all 
other  surfaces  of  housing  facilities 
would  have  to  be  cleaned  and  sanitized 
when  necessary  to  satisfy  generally 
accepted  husbandry  standards  and 
practices. 


A  small  number  of  commenters 
opposed  what  they  termed  rigid 
specifications  for  cleaning  practices, 
including  daily  spot-cleaning,  and 
recommended  that  the  regulations 
instead  allow  flexibility  through  the  use 
of  professional  judgment.  We  do  not 
consider  the  regulations  as  proposed  to 
be  unnecessarily  stringent  For  example, 
with  regard  to  floors  not  made  of  hard 
materials,  the  proposed  regulations 
require  only  that  they  be  raked  or  spot- 
cleaned  with  sufficient  frequency  to 
ensure  all  animals  the  freedom  to  avoid 
contact  with  excreta.  Hard  surfaces  with 
which  the  animals  come  in  contact  must 
be  cleaned  daily,  but  only  by  spot- 
cleaning,  to  prevent  accumulation  of 
excreta  and  disease  hazards.  Such     - 
cleaning  is  necessary  to  ensure  the  well- 
being  of  the  animals  housed. 

A  small  number  of  commenters 
recommended  that  the  regulations 
require  daily  spot-cleaning,  even  for 
animals  that  scent  mark.  An  equal 
number  of  commenters  opposed  spot- 
cleaning  for  scent  marking  species. 
Upon  review  of  the  issue,  we 
determined  that  spot-cleaning,  by  its 
nature,  will  not  be  disruptive  of  scent 
marking  species,  and.  as  we  stated  in 
our  proposal,  is  necessary  in  general  for 
adequate  cleaning.  We  are  therefore 
amending  this  final  rule  to  require  that 
daily  spot-cleaning  be  carried  out  for  all 
species,  even  those  that  scent  mark. 

The  regulations  as  proposed  required 
cleaning  to  prevent  an  accumulation  of 
excreta.  A  number  of  commenters  stated 
that  it  would  be  impossible  to  prevent 
any  accumulation  of  excreta,  and 
recommended  that  we  delete  the  word 
"any"  before  the  word  "accumulation." 
We  consider  the  commenters'  point  a 
valid  one  and  are  making  the 
recommended  change. 

Several  commenters  recommended 
that  the  cages  of  scent  marking  species 
be  intensely  sanitized  in  sections  every 
24  hours,  to  allow  scent  to  remain  in 
enclosures  at  all  times.  We  do  not 
consider  it  practical  or  necessary  to 
specifically  require  such  a  sanitization 
procedure.  However,  there  is  nothing  in 
the  proposed  regulations  to  prohibit 
such  a  procedure,  provided  the 
enclosure  as  a  whole  is  adequately 
sanitized  in  accordance  with  the 
regulations. 

A  small  number  of  commenters  stated 
that  certain  types  of  primary  enclosures, 
such  as  hanging  cages,  should  not  have 
to  be  sanitized  at  least  every  2  weeks, 
given  the  fact  that  waste  material  can 
drop  fireely  from  such  enclosures  and  the 
fact  that  periodic  removal  of  nonhuman 
primates  from  their  enclosure  can  cause 
stress  to  the  animals.  We  are  making  no 
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changes  based  on  these  comments.  Even 
cages  such  as  hanging  cages  will 
become  soiled  and  will  retain  a  certain 
amount  of  waste  material.  We  consider 
the  sanitization  requirements  as 
proposed  necessary  to  minimize  the  risk 
of  contamination  and  disease  spread. 

One  commenter  stated  that  it  was 
imclear  whether  $  3.75(c)(3)  as  proposed 
may  be  applied  as  a  standard  looser 
than  those  set  forth  in  proposed  |  3.84 
for  the  sanitization  of  primary 
enclosures.  Iliere  is  nothing 
contradictory  between  {  §  3.75  and  3.84, 
and  we  do  not  consider  further 
clarification  necessary. 

Several  conunenters  stated  that 
enclosures  for  scent  marking  species 
should  be  spot-cleaned  with  soap  and 
water  daily.  Although  the  use  of  soap 
and  water  is  an  effective  method  of 
cleaning,  it  is  not  the  only  effective 
method.  We  therefore  do  not  consider  it 
appropriate  to  require  it  as  the  only 
allowable  cleaning  method. 

Housing  Facilities:  Water  and  Electric 
Power— Section  3.75(d) 

Existing  S  3.75(b]  provides 
requirements  for  water  and  electric 
power.  It  specifies  that  reliable  and 
adequate  water  and  electric  power  must 
be  made  available  "if  required  to 
comply  with  other  provisions  of  this 
subpart."  In  the  proposed  rule,  we  set 
forth  the  provisions  concerning  water 
and  electric  power  in  {  3.75(d).  We 
proposed  there  to  eliminate  the 
qualifying  statement  cited  above,  and  to 
require  reliable  electric  power  that  is 
adequate  for  heating,  cooling, 
ventilation,  lighting,  and  other 
husbandry  requirements,  and  potable 
running  water  for  the  nonhuman 
primates'  drinking  needs  and  adequate 
for  cleaning  and  for  carrying  out  other 
husbandry  requirements. 

Many  commenters  supported  the 
provisions  of  S  3.75(d)  as  written.  One 
commenter  opposed  these  provisions 
without  explanation.  Lacking  evidence 
to  the  contrary,  we  continue  to  consider 
the  provisions  as  proposed  necessary 
and  appropriate,  and  are  making  no 
changes  in  this  final  rule. 

Housing  Facilities:  Storage — Section 
3.75(e) 

We  proposed  in  {  3.75(e)  to  expand 
the  regulations  in  existing  {  3.75(c) 
concerning  proper  storage  of  food  and 
bedding  supplies.  We  proposed  to  retain 
the  requirements  that  food  aiui  bedding 
be  stored  so  as  to  protect  them  from 
vermin  infestation  or  contamination, 
and  proposed  that  food  requiring 
refrigeration  must  be  stored  accordingly. 
We  proposed  requirements  to  ensure 
further  the  quali^  of  the  physical 


environment  surrounding  nonhuman 
primates.  We  proposed  to  add  a 
requirement  that  open  food  and  bedding 
be  stored  in  leakproof  containers  with 
tightly  fitting  lids  to  prevent  spoilage 
and  contamination,  bi  proposed 
§  3.75(e),  we  proposed  to  require  that 
substances  that  would  be  toxic  to 
nonhuman  primates  be  stored  away 
from  food  storage  and  preparation 
areas,  but  proposed  to  allow  them  to  be 
stored  in  the  animal  areas  if  kept  in 
cabinets. 

Under  our  proposal,  only  die  food  and 
bedding  in  use  could  be  kept  in  animal 
areas;  when  they  were  not  in  use  they 
would  have  to  be  {Avperly  stored.  In 
addition,  as  proposed,  all  food  would 
have  to  be  stored  so  as  to  prevent 
contamination  or  deterioration  of  its 
nutritive  value.  The  supplies  would  have 
to  be  stored  off  the  floor  and  away  fitnn 
th^  walls,  to  allow  cleaning  aroimd  and 
underneath  them. 

A  small  number  of  commenters 
specifically  supported  proposed  S  3.75(e) 
as  written.  A  number  of  commenters 
stated  that  storage  of  food  and  bedding 
near  walls  should  be  permissible.  One 
commenter  stated  that  if  food  and 
bedding  supplies  can  be  moved  for 
cleaning,  it  should  be  permitted  that 
they  be  stored  next  to  a  wall.  We 
consider  the  provision  restricting 
storage  near  walls  necessary,  both  to 
allow  for  cleaning  and  to  minimize 
problems  with  vermin,  and  we  are 
making  no  changes  based  on  these 
comments. 

Several  commenters  stated  that  the 
regulations  should  prohibit  all  storage  of 
toxic  materials  in  animal  areas.  If  toxic 
substances  are  stored  in  cabinets,  the 
risk  of  their  causing  harm  to  animals  is 
minimal.  However,  we  agree  that  to 
reduce  the  danger  to  animals  as  much  as 
possible,  toxic  substances  stored  in 
animal  areas  should  be  limited  to  those 
required  for  normal  husbandry 
practices.  We  are  therefore  adding  such 
a  provision  in  this  final  rule. 

Housing  Facilities:  Drainage  and  Waste 
Disposal— Section  3.75(f) 

The  regulations  we  proposed  would 
continue  to  require  that  housing 
facilities  provide  for  removal  and 
disposal  of  animal  and  food  wastes, 
bedding,  dead  animals,  and  debris,  as 
provided  in  existing  {  3.75(d).  We 
proposed  to  clarify  this  requirement  so 
that  it  clearly  apphes  to  all  fluid  wastes, 
and  to  include  a  requirement  that 
arrangements  must  be  made  for  r^ular 
and  frvquent  collection,  removal  and 
disposal  of  wastes,  in  a  manner  that 
minimizes  contamination  and  disease 
risk.  The  n^pilations  as  proposed  also 
contained  the  requirements  diat  trash 


containers  be  leakproof  and  tightiy 
closed,  and  that  all  forms  of  animal 
waste,  including  dead  animals,  be  kept 
out  of  food  and  animal  areas. 

Requirements  for  drainage  systems 
are  provided  in  existing  i  i  3.7B(e)  and 
3.77(d)  for  indoor  and  outdoor  facilities, 
respectively.  Because  all  types  of  animal 
housing  facilities,  including  sheltered 
housing  facilities  and  mobile  ot 
traveling  housing  facilities,  require  a 
proper  disposal  facility  and  drainage 
system,  we  proposed  to  consolidate  all 
drainage  and  waste  disposal 
requirements  in  proposed  1 3.75(f)-  We 
proposed  to  expand  the  requirements  for 
drainage  systems  to  provide  that  in  all 
types  of  housing  facilities,  whether  open 
or  closed  drains,  waste  sump  ponds,  or 
settlement  ponds  are  used,  tiiey  must  be 
properly  constructed,  installed,  and 
maintained,  and  they  must  minimize 
vermin  and  pest  infestation,  insects, 
odors,  and  disease  hazards.  As  part  of 
this  safeguard,  we  proposed  to  require 
that  waste  simip  ponds  and  settlement 
ponds  be  located  an  adequate  distance 
from  the  animal  area  of  the  housing 
facility  to  prevent  problems  with 
vermin,  pests,  odors,  insects,  and 
disease  hazards.  As  proposed,  drainage 
systems  would  also  have  to  eliminate 
animal  wastes  and  water  rapidly,  so 
that  the  animals  can  stay  dry.  Traps 
would  be  necessary  in  closed  drainage 
systems  to  prevent  the  backflow  of 
gases  and  the  backup  of  sewage  onto 
the  floor.  Additionally,  we  proposed  that 
puddles  of  standing  water  must  be 
mopped  up  or  drained  so  that  the 
animals  stay  dry. 

A  small  number  of  commenters 
specifically  supported  the  provisions  of 
proposed  S  3.75(0  as  written.  A  large 
number  of  commenters  interpreted  the 
provisions  regarding  the  prevention  of 
odor  and  sewage  as  a  requirement  that 
closed  drainage  systems  include 
backflow  valves.  Many  commenters 
stated  that  installing  such  valves  would 
be  prohibitively  expensive.  The 
proposed  provisions  did  not  specifically 
require  backflow  valves.  The  provisions 
in  question  called  for  essentially  the 
same  standards  as  those  already 
required  under  the  existing  regulations. 
We  therefore  do  iu}t  expect  facilities  to 
experience  significant  practical  or 
financial  difficulties  in  meeting  this 
standard. 

A  small  number  of  commenters 
opposed  the  proposed  requirement  that 
trash  containers  have  Hds.  We  are 
making  no  changes  based  on  these 
comments.  We  consider  the  covering  of 
trash  containers  necessary  to  control 
insects  and  odors.  Under  these 
regulations,  the  use  of  lids  is  required 
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only  in  animal  areas  and  food  storage 
and  preparation  areas,  not  in  office 
areas. 

A  number  of  commenters  stated  that  it 
would  be  difficult  to  remove  all  puddles 
from  surfaces  in  outdoor  housing, 
especially  during  rain.  Other 
commenters  recommended  that  the 
proposed  provisions  regarding  puddles 
be  rewritten  to  state  that  free  water  in 
the  housing  facilities  should  be  dealt 
with  in  a  manner  that  ensures  all 
animals  the  freedom  to  avoid  sprays  and 
puddles.  One  commenter  stated  that 
because  some  primates  enjoy  playing  in 
puddles,  decisions  concerning  standing 
water  should  be  left  to  the  facility. 
Another  commenter  stated  that  it  should 
be  required  that  puddles  of  water  in 
animal  areas  be  mopped  up  or  drained 
only  if  animals  can  come  in  contact  with 
the  puddles. 

We  agree  with  the  commenters  that  it 
would  be  impossible  to  ensure  that  all 
water  is  removed  from  animal  areas  at 
all  times.  The  intent  of  the  proposed 
provisions  is  to  require  removal  of  water 
as  rapidly  as  possible,  so  as  to  protect 
animals  from  being  soiled,  and  to 
prevent  the  propagation  of  pests  and 
diseases.  We  consider  this  intent  to  be 
adequately  conveyed  in  the  requirement 
that  standing  puddles  of  water  in  animal 
areas  must  be  mopped  up  or  drained  so 
that  the  animals  stay  dry. 

One  commenter  stated  that  it  is 
impossible  to  eliminate  standing  water 
in  outdoor  enclosures,  and  that, 
therefore,  raised  covered  platforms 
should  be  required  so  as  to  allow 
animals  to  remain  diy.  We  are  making 
no  changes  based  on  this  comment. 
Outdoor  facihties  usually  allow  enough 
space  so  that  animals  can  avoid  puddles 
and  soiling.  Additionally,  outdoor 
housing  facilities  are  required  by  the 
regulations  to  contain  shelter  to  protect 
nonhuman  primates  from  the  elements. 

One  commenter  opposed  what  the 
commenter  termed  the  relaxation  of 
regulations  requiring  the  daily  removal 
of  animal  and  food  wastes  in  nonhuman 
primate  enclosures.  We  do  not  agree 
with  the  commenter's  interpretation  of 
the  regulations.  Section  3.84  requires 
that  excreta  and  food  waste  be  removed 
from  each  indoor  primary  enclosure 
daily.  The  provisions  in  9  3.75(f)  deal 
with  the  collection,  removal,  and 
disposal  of  wastes  bom  the  housing 
facility. 

Housing  faciliUea:  Washrooms  and 
Sinks— Section  3.75(g) 

We  proposed  to  retain  the 
requirement  contained  in  existing 
i  3.75(e)  that  washing  facilities  be 
available  to  animal  caretakers  for  their 
cleanliness,  and  to  include  it  in 


proposed  S  3.75(g).  The  only  comments 
we  received  regarding  this  provision 
supported  it.  We  are  therefore  making 
no  changes  to  S  3.75(g)  in  this  final  rule. 

Requirements  for  Different  Types  of 
Housing  Facilities 

The  existing  regulations  specify  two 
kinds  of  housing  facilities,  indoor  and 
outdoor.  These  terms  are  deBned  in  Pari 
1  of  the  regulations.  An  indoor  housing 
facihty  is  defined  as  "any  structure  or 
building  with  environmental  controls 
housing  or  intended  to  house  animals" 
that  is  fully  enclosed  and  has  a 
continuous  connection  between  the 
floor,  ground,  and  ceiling,  is  capable  of 
being  temperature  and  humidity 
controlled,  and  has  at  least  one  door  for 
entry  and  exit.  An  outdoor  housing 
facility  is  defined  as  "any  structiu^, 
building,  land,  or  premises,  housing  or 
intended  to  house  animals,"  and  which 
does  not  meet  the  definition  of  an  indoor 
housing  facility  or  a  sheltered  housing 
facility  and  in  which  temperatures 
cannot  be  controlled  within  set  limits. 
We  proposed  to  add  two  additional 
sections  containing  requirements  for 
sheltered  housing  facilities  and  mobile 
or  traveling  housing  facilities,  previously 
defined  in  this  docimient. 

Several  commenters  stated  that  the 
standards  for  outdoor  housing  facilities 
for  nonhuman  primates  should 
differentiate  between  research  facilities 
and  dealers/breeders.  We  disagree.  The 
needs  of  the  animals  housed  are  the 
same  no  matter  which  entity  happens  to 
be  holding  them.  We  are  therefore 
making  no  changes  based  on  these 
comments. 

Requirements  for  Indoor  Housing 
Facilities.  Mobile  or  Traveling  Housing 
Facilities,  the  Sheltered  Part  of 
Sheltered  Housing  Facilities,  and 
Shelters  in  Outdoor  Housing  Facilities 

Three  of  the  four  types  of  housing 
facilities  that  may  be  used  to  house 
nonhuman  primates  are  either  enclosed 
or  partially  enclosed.  They  are  indoor 
housing  facihties,  mobile  or  traveling 
housing  facilities,  and  the  sheltered 
portion  of  sheltered  housing  facilities. 
We  proposed  to  require  that  all  of  these 
enclosed  types  of  housing  facilities  be 
required  to  provide  heating,  cooling,  and 
ventilation,  and  to  maintain 
temperatures  within  the  temperature 
limits  provided  in  existing  paragraphs 
(a)  and  (b)  of  S  3.78.  "Facilities,  indoor." 
as  discussed  below.  Additionally,  we 
proposed  to  establish  a  minimum 
temperature  for  shelters  provided  in 
outdoor  facilities. 


1.  Temperature  Requirements — Sections 
3.76(a).  3.77(a),  3.78(b).  and  3.79(a) 

We  proposed  that  there  must  be 
sufficient  heat  provided  to  protect 
nonhuman  primates  from  cold 
temperatures.  We  proposed  that,  in 
indoor  facilities,  the  sheltered  parts  of 
sheltered  housing  facilities,  and  mobile 
or  traveling  housing  facilities,  the 
ambient  temperature  must  not  fall  below 
45  *F  (7.2  "C)  and  must  not  rise  above 
95  *F  (35  "C)  when  nonhuman  primates 
are  present.  We  also  proposed  to  require 
that  shelters  provided  in  outdoor 
facilities  provide  heat  to  nonhuman   ' 
primates  to  prevent  the  ambient 
temperature  from  falling  below  45  °F 
(7.2  'C).  except  as  directed  by  the 
attending  veterinarian  and  in 
accordance  with  generally  accepted 
professional  and  husbandry  practices. 
Additionally,  we  proposed  that,  in 
indoor  housing  facilities,  the  sheltered 
parts  of  sheltered  housing  facilities,  and 
mobile  or  traveling  housing  facilities,  the 
actual  ambient  temperature  must  be 
maintained  at  a  level  that  ensures  the 
health  and  well-being  of  the  species 
housed,  as  directed  by  the  attending 
veterinarian,  in  accordance  with 
generally  accepted  professional  and 
husbandry  practices.  As  proposed, 
auxiliary  ventilation  such  as  fans  or  air 
conditioning  would  have  to  be  provided 
when  the  temperature  is  85  *F  (29.5  *C) 
or  higher. 

We  received  a  large  number  of 
comments  with  regard  to  the  issue  of 
temperature  in  indoor,  sheltered,  and 
mobile  and  traveling  housing  facilities, 
and  concerning  the  minimum 
temperature  for  shelters  in  outdoor 
facilities.  A  number  of  commenters 
stated  that  our  proposed  temperature 
ranges  were  too  stringent  and  did  not 
encompass  natural  conditions  for  many 
species.  A  number  of  conmienters  also 
recommended  that  we  allow  the 
attending  veterinarian  to  use 
professional  judgment  when  determining 
appropriate  temperature  levels.  A 
number  of  other  commenters  stated  that 
our  proposed  temperature  ranges  were 
too  lenient  in  general,  or  too  lenient 
except  for  certain  specified  species. 

We  continue  to  believe  that  the  well- 
being  of  nonhuman  primates  housed  in 
enclosed  facilities  requires  that 
parameters  be  established  for  hot  and 
cold  temperatures.  We  do  not  believe 
that  the  needs  of  the  animals  housed 
vary  so  widely  as  to  warrant  the 
removal  of  all  temperature  limits.  Upon 
review  of  the  comments  calling  for  more 
stringent  temperature  limits,  and  those 
recommending  more  lenient  limits,  we 
have  decided  that  chenges  to  the 
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proposed  rule  are  appropriate.  For 
example,  while  certain  species  or 
animals  may  be  acclimated  to 
temperatures  exceeding  95  *F,  the 
confined  nature  of  enclosed  facilities 
will  make  such  high  temperatures 
intolerable  for  other  animals.  Also, 
given  the  heightened  effect  of  heat  in 
enclosed  areas,  even  animals  normally 
acclimated  to  temperatures  higher  than 
95  *F  will  not  be  able  to  tolerate  high 
temperatures  in  an  enclosed  area  for 
extended  periods  of  time.  Therefore,  in 
this  final  rule,  we  are  establishing 
general  temperature  limits  more 
stringent  than  those  proposed,  while  at 
the  same  time  aUowing  flexibility  to 
accommodate  animals  that  can  tolerate 
temperatures  outside  those  limits.  We 
are  providing  in  this  final  rule  that  the 
ambient  temperature  in  the  enclosed 
facilities  must  not  fall  below  45  °F 
(7.2  °C)  for  more  than  4  consecutive 
hours  when  nonhuman  primates  are 
present,  and  must  not  rise  above  85  °F 
(29.5  °C)  for  more  than  4  consecutive 
hours  when  nonhuman  primates  are 
present.  In  sheltered  housing  facilities, 
exposure  to  temperatures  above  85  *F 
must  be  approved  by  the  attending 
veterinarian,  in  accordance  with 
generally  accepted  husbandry  practices. 

A  small  number  of  commenters  stated 
that  the  regulations  should  be  restated 
to  ensure  that  animals  are  maintained  at 
temperatures  appropriate  for  their 
species,  or  that  they  should  include 
temperature  specifications  by  species  or 
groups.  Because  of  the  variation  among 
nonhuman  primates,  even  those  of  the 
same  species,  as  to  acclimation  and 
housing  conditions,  we  do  not  consider 
it  appropriate  or  practical  to  establish  a 
system  of  allowable  temperatures  based 
on  species.  The  regidations  in  this  final 
rule  provide  that  the  temperature  in 
enclosed  facilities  must  be  maintained 
within  a  range  that  ensures  the  health 
and  well-being  of  the  animals  housed. 

A  number  of  commenters  stated  that  it 
would  not  be  practical  or  feasible  to 
attempt  to  control  temperatures  in 
outdoor  primate  housing  facilities, 
especially  if  the  facility  is  a  large  corral 
type.  As  we  discussed  in  the  proposal, 
while  we  agree  that  it  would  be  difficult 
or  impossible  to  control  the  ambient 
temperature  in  the  outdoor  housing 
facilities,  the  regulations  as  proposed 
require  only  that  the  animal  shelters  in 
such  facilities  be  maintained  at 
temperatures  no  lower  than  45  °F  (10  °C). 

Some  of  these  commenters  expressed 
concern  that  the  use  of  heat  lamps  to 
achieve  the  necessary  temperatures 
would  be  potentially  hazardous.  In 
reviewing  this  issue,  it  has  always  been 
our  intent  that  supplementary  heat  be 


provided  in  shelters  in  outdoor  housing 
facilities  in  a  way  so  as  not  to  present 
hazards.  We  have  inserted  the  word 
"safely"  in  S  3.78(a]  to  ckrify  this  intent. 
Heat  lamps  are  one  possible  method  of 
maintaining  required  temperatures.  The 
proposed  regulations  do  not  require 
their  use. 

Proposed  §  3.78(a)  provided  that  only 
acclimated  nonhuman  primates  may  be 
kept  in  outdoor  housing  facilities. 
Several  commenters  stated  that 
determinations  regarding  the 
acclimation  of  nonhuman  primates 
should  be  the  responsibility  of  the 
attending  veterinarian.  The  commenters' 
recommendation  is  consistent  with  our 
intent  regarding  S  3.78(a)  as  proposed, 
and  we  are  amending  that  paragraph 
accordingly. 

One  commenter  stated  that  even 
acclimated  animals  should  not  be 
permitted  at  outdoor  facilities  when  the 
temperature  falls  below  45  'F.  We 
disagree.  Certain  nonhuman  primates 
can  be  acclimated  to  temperatuires 
below  45  °F.  As  long  as  they  are 
acclimated,  there  is  no  reason  to 
prohibit  them  from  outdoor  facilities  at 
the  lower  temperatures. 

2.  Ventilation  and  Relative  Humidity 
Level — Sections  3.76(b),  3.77(b).  and 
3.79(b) 

In  our  proposal,  we  proposed  that  the 
existing  requirement  in  §  3.76(b)  for 
ventilation  of  indoor  housing  facilities 
would  be  applicable  to  the  three  types 
of  enclosed  housing  facilities,  to  provide 
for  the  health,  comfort  and  well-being  of 
nonhuman  primates.  For  sheltered 
housing  facilities,  we  proposed  that  the 
requirement  would  apply  only  to  the 
sheltered  portion  of  the  facility,  since 
the  outdoor  portion  could  not  be 
humidity  controlled.  We  proposed  that 
in  indoor  housing  facilities  and  the 
sheltered  part  of  sheltered  housing 
facilities  the  relative  humidity  must  be 
at  a  level  that  ensures  the  health  and 
well-being  of  the  species  housed,  as 
directed  by  the  attending  veterinarian, 
in  accordance  with  generally  accepted 
professional  and  husbandry  practices. 
We  also  proposed  that  ventilation  must 
be  provided  to  minimize  odors,  drafts, 
and  ammonia  levels  in  these  housing 
facilities  and  that  mobile  or  traveling 
housing  facilities  must  be  ventilated  to 
minimize  exhaust  fumes,  and  to  protect 
the  well-being  of  the  nonhuman 
primates. 

A  small  number  of  commenters 
specifically  supported  the  ventilation 
requirements  in  the  proposed  rule.  A 
small  number  of  commenters 
recommended  that  it  be  required  that 
the  relative  humidity  in  enclosed 
facilities  be  maintained  between  30  and 


70  percent  One  commenter 
recommended  that  specific  humidity 
standards  be  established  to  better 
ensure  compliance  with  the  regulations. 
As  we  stated  in  our  proposal,  the  effect 
on  animals  of  a  particular  level  of 
humidity  depends  to  a  great  degree  on 
other  factors,  such  as  temperature  and 
ventilation.  We  therefore  consider  it 
appropriate  as  proposed  to  allow  the 
maintenance  of  the  humidity  level  in 
accordance  with  generally  accepted 
professional  and  husbandry  practices. 

A  small  number  of  commenters  stated 
that  it  is  unnecessary  to  require  as 
proposed  that  auxiliary  ventilation  be 
used  at  temperatures  exceeding  85  'F 
(29.5  "C),  because  the  regulations  as 
proposed  require  in  general  that 
facilities  be  sufficiently  ventilated  to 
provide  for  the  nonhuman  primates' 
health  and  well-being.  While  we  agree 
that  the  requirement  for  auxiliary 
ventilation  at  higher  temperatures  falls 
under  the  general  requirement  for 
adequate  ventilation,  we  continue  to 
believe  that  it  serves  a  specific  and 
necessary  purpose.  Based  on  our 
experience  enforcing  the  regulations, 
achieving  adequate  ventilation  at 
moderate  temperatures  can  be 
accomplished  through  vtirious  means, 
such  as  either  natural  or  mechanical 
ventilation.  However,  at  higher 
temperatures,  auxihary  ventilation 
becomes  necessary  on  a  uniform  basis 
in  ensuring  the  health  and  well-being  of 
the  animals.  We  are  therefore  making  no 
changes  based  on  the  comments. 

A  number  of  commenters 
recommended  that  the  regulations 
require  that  fresh  air  always  be 
provided  to  nonhuman  primates,  or  that 
if  fresh  air  cannot  be  supplied,  an 
exemption  must  be  submitted  to  the 
Department  for  approval.  We  disagree. 
The  regulations  as  proposed  require  that 
sufficient  ventilation  be  supplied  to 
provide  for  the  animals'  health  and  well- 
being.  In  many  cases,  recycled  air  is 
more  healthfuJ  than  what  would  be 
considered  "fresh"  air„due  to  the  use  of 
air-filtering  mechanisms.  We  are 
therefore  making  no  changes  based  on 
these  comments. 

One  commenter  requested  that  the 
regulations  clarify  what  constitutes 
excessive  odor.  The  requirement  that 
odor  be  minimized  is  included  in  the 
existing  regulations.  While  we  agree 
that  it  does  not  lend  itself  to  precise 
measurement  we  consider  the  word 
"minimize"  to  be  sufficiently 
measurable  for  enforcement  purposes. 
Our  enforcement  experience  has  shown 
that  excessive  odor  generally  can  be 
measured  against  the  standard  of  what 
is  reasonable  in  the  circumstances  in 
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accordance  with  femrally  accaptad 
husbandly  pracfloHk 

tha  wtiiiaHem  raquire  that  additioiial 
venttfaBoa  be  ■applied  in  moMa  or 
traveling  factlidee  when  the  tenperatore 
excaeda  80  T.  Tha  camnentar'a 
recaamandatian  waa  not  wpported  by 
additteaal  data  to  denonatrate  why  the 
change  bom  8S  *P.  aa  ptopoeed.  would 
be  neceaaary.  and  we  ai«  oiakii^  no 
changaa  baaed  on  this  ooaBnenL 
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A  Ltg/ttingSectiom  9.7e(c).  3.77(c).  and 
3.70(cJ 

We  propoaed  to  require,  at  the  three 
type*  of  encloaed  homing  fariIiHft» 
,      included  in  the  proposed  regulatioas, 
sufficient  light  to  permit  routine 
inspection  and  cleaning  of  the  facility, 
and  observation  of  the  nonhuman 
primates.  We  ^so  proposed  that  animal 
areas  must  be  provided  a  regular  diurnal 
lighting  cyde  of  either  natural  or 
artifldal  H^t  and  ttiat  lighting  must  be 
uniformly  diffused  tfarou^iout  animal 
facilities  and  provide  sufficient 
illumination  to  aid  in  maintaining  good 
housekeeping  practices,  adequate 
cleaning,  adequate  inspection  of 
animals,  and  for  fte  weD-being  of  the 
animals.  We  proposed  to  retain 
safeguards  against  exposing  nonhuman 
primates  to  excessive  light  and  to  apply 
them  to  all  enclosed  housing  hcilities. 

A  smafl  Bomber  of  commenters 
supported  the  proposed  requirements  for 
lightiog  aa  wrfttoL  A  smaU  mnnber  of 
coouienttis  ot^ected  to  the  proposed 
requirement  for  hghtmg  on  a  regular 
diurnal  cycle,  and  recommended  instead 
that  the  regulations  requiro  a  specffic 
number  of  hours  of  light  and  darkness  a 
day.  Upon  review  of  the  comments,  we 
continue  to  believe  it  would  not  be 
beneficial  in  aU  cases  to  establish  one 
specific  timetable  for  hating.  Such  a 
specific  timetable  might  not  be 
necessary  or  warranted  in  all  cases  and 
mi^t  not  coincide  with  normal  outdoor 
lighting  cycles  at  a  particular  time  of 
year.  tW  wording  aa  proposed  is 
designed  lo  allow  for  sufficient  bghting 
necessary  for  the  well-being  of  the 
animals  and  the  petfemiance  of  reqidred 
activities. 

A  number  of  comflaenters  objected  to 
the  provision  in  our  proposal  that  light 
hi  encloaed  houais^  facilities  be 
uniformly  diffused.  Several  commenters 
stated  that  the  regulations  should 
require  only  that  tlie  nonhaaun 
primates  be  pratactad  from  excessive 
light.  The  requireoMnt  in  our  propoaal 
for  tha  uniform  diffiision  of  U^t  is  very 
similar  to  the  requirement  in  the  existiiv 
regulations  for  "uniformly  distributed 
illumination."  Our  intant  in  ictainiaf  the 
requirameot  for  unifom  Ughtiiq  was  to 


allow  far  proper  demiag,  observation  of 
animala,  and  iaapaction.  without  the 
need  for  an  additionni  1^  source,  sudi 
aa  a  flasUighl  W«  consider  this 
standard  to  be  both  necessary  and 
attainable. 

Several  commenters  stated  that  the 
regulations  should  allow  for 
proliBssional  lodgment  witii  regard  to 
light  intensities.  One  oomnmter 
opposed  the  propoaed  requirement  that 
nonhuman  prfanates  be  protected  from 
excessive  light  because,  according  to 
the  comnenler.  iris  would  require  the 
moving  of  prinuuy  enciosiB«s  or  housing 
fadfities.  The  regalations  as  proposed 
contain  only  minimum  and  maximum 
requirements  for  li^t  intensity.  We 
consider  these  limits  necessary  for 
proper  husbandry  practices  and  the 
protection  of  the  animals.  \^ithin  these 
limits,  the  regulations  allow  significant 
variation  as  to  lifting  levels.  We  do  not 
agree  that  protecting  animals  fiY>m 
excessive  h^t  will  require  moving  of 
housing  fadlities,  althou^  it  may 
require  the  moving  of  certain  primary 
enclosures.  Moving  enclosures, 
however,  is  only  one  way  of  protecting 
animals  from  excessive  light  We 
therefore  do  not  consider  it  approiMiate 
or  necessaxy  to  change  the  regulations 
as  proposed  based  on  these  comments. 

A  number  of  commenters 
recommended  that  we  provide  the 
authority  to  make  exceptions  to  lighting 
standards  to  the  Committee  at  research 
facilities.  Section  2.3a(k}(l)  of  part  2  of 
the  regulations  already  provides  that 
exceptions  to  the  standards  in  part  3  (A 
the  regulations  may  be  made  when  such 
exceptions  are  specified  and  justified  in 
the  proposal  to  conduct  an  activity  and 
are  approved  by  the  Committee. 

Requbenants  far  Ootdoer  or  PartiaUy 
Outdoor  Honaii^  Fadlitiao 

1.  Shelter  from  the  Elements— Sections 
3.77  (d)  and(e):  Sections  3.78  (b)  and(c) 

Outdoor  housing  facilities  cannot  be 
temperature  controlled.  We  proposed  to 
allow  only  those  noidmman  ivtmates 
that  are  acdimated  to  the  prevailing 
seasonal  temperature  aiul  that  can 
tolerate  without  stress  or  discomfort  the 
range  of  temperatuies,  humidity,  and 
climatic  oooditions  known  to  occur  at 
the  facility  at  the  time  of  year  dtey  are 
houaed  there  to  be  housed  in  outdoor 
facilities,  in  order  to  protect  their 
physical  welfare. 

As  in  existing  ||  3.77  (a)  diroog^  (c). 
our  propoaal  provided  that  outdoor 
housing  fadhties  most  provide  shelter 
fit>m  the  elements  and  protection  from 
varioaa  weather  conditiona.  sndi  aa  son, 
wind,  raia  coU  air,  and  snow.  For 
exaovla,  undar  OB- propoaal  SMihnman 


primates  wooM  have  to  be  provided 
with  shade  from  fte  son  and  protection 
frx>m  precipitatioB  so  that  tftey  may 
remaii  dry.  This  requirement  appears  in 
S  3.79(b)  of  the  proposed  rule.  We 
proposed  to  require  that  the  shelter 
provided  be  maintained  in  good  repair, 
and  that  it  be  constructed  in  a  manner 
and  made  of  material  that  can  be  readily 
cleaned  and  sanitized  io  accordance 
with  proposed  i  3.75(c). 

We  proposed  to  make  the  requirement 
to  provide  protection  from  the  elements 
applicaUe  also  to  Weltered  honsmg 
facilities.  We  proposed  to  require  that 
nonhmnan  primates  be  provided  shelter 
from  the  elements  at  all  times. 
Accordingly,  under  our  proposal,  unless 
the  nonhuman  primates  have  continual 
ready  access  to  the  sheltered  portion  of 
the  facility,  some  additional  form  of 
shelter  would  have  to  be  provided  that 
satisfies  the  reqinreraents  contained  in 
paragraphs  (a)  throu^  (e)  of  proposed 
§3.77. 

A  small  ntmiber  of  commenters 
specifically  supported  the  provisions 
regarding  shelters  as  written.  Some 
commenters  recommended  that  we 
delete  the  requirement  for  shelter  at 
outdoor  facilities.  We  consider  sudi 
shelters  necessary  for  the  health  and 
weD-being  of  nonhuman  primates 
housed  Bi  such  fadlities  and  are  making 
no  changes  to  ora*  proposal  based  on 
these  comments. 

In  propoaed  f  f  3.77(e)  and  3.78(c),  we 
proposed  to  require  that  the  shelters  in 
both  sheltered  and  outdoor  housing 
facilities  be  large  enough  to  provide 
protecti<m  comfortably  to  all  the 
nonhuman  prhnates  housed  in  the 
facility  at  ^e  same  time.  As  proposed, 
sheltered  housing  fadlities  and  outdoor 
housing  fadlities  would  be  required  (1) 
to  have  multiple  shelters  if  there  are 
aggressive  or  dominant  animals  present 
that  might  deter  other  nonhuman 
primates  fitnn  utilizing  the  shelters 
when  they  so  desire,  or  (2)  to  provide 
some  other  means  to  ensure  protection 
for  each  nonhuman  primate  housed  in 
the  facility. 

A  number  of  commenters  stated  diet 
the  requirement  for  multiple  shelters  in 
certain  situations  should  be  deleted.  ■ 
because  it  would  not  eliminate  the 
problem  of  some  nonhuman  primates 
being  too  hitimidated  by  othera  to  seek 
shelter.  Hie  commenters  stated  diat 
there  is  a  donnnant  aidnial  m  every 
sodal  group,  and  diat  conseqnentiy,  it 
would  be  imposdble  to  guarantee  that 
every  animal  would  choose  lo  )oin 
others  in  shatter.  We  are  nraking  no 
changes  basad  on  tiMsse  comments.  As 
we  slated  in  the  proposal,  while  we 
agree  that  it  would  be  fa^oaslNe  to 
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force  every  animal  to  take  shelter, 
providing  sufficient  multiple  shelters 
when  aggressive  or  dominant  animals 
are  present  would  ensure  that  all 
nonhuman  primates  in  the  facility  will 
have  access  to  shelter.  If  all  animals  do 
not  have  access  to  shelter,  the  facility 
can  either  increase  the  number  of 
shelters  or  reduce  the  number  of 
animals  housed. 

A  number  of  commenters  stated  that 
proposed  SS  3.77(e]  and  3.78(c)  were 
redundant  with  5S  3.77(d)  and  3.78(b) 
respectively,  and  should  be  deleted.  We 
disagree.  Sections  3.77(d)  and  3.78(b)  set 
forth  the  type  of  shelter  ^at  is  required. 
Sections  3.77(e)  and  3.78(c)  set  forth  the 
requirement  that  sufficient  shelter  or 
shelters  be  provided  to  allow  all  animals 
housed  access  to  shelter. 

A  small  number  of  commenters 
suggested  spedfic  alternatives  to 
multiple  shelters  for  ensuring  that  all 
animals  housed  have  access  to  shelter. 
These  suggested  methods  fall  under  the 
provision  allowing  for  "other  means"  of 
ensuring  protection  for  each  animal.  We 
do  not  consider  it  necessary  or 
appropriate  to  limit  alternatives  by 
setting  forth  specific  means  in  the 
regulations. 

The  provisions  for  shelter  in  outdoor 
or  partially  outdoor  facilities  require 
that  the  shelter  provide  protection  from 
any  weather  conditions  that  might 
occur.  A  number  of  commenters 
recommended  that  this  provision  be 
deleted,  because  no  shelter  structiire  is 
likely  to  be  effective  during  events  such 
as  hurricanes  or  tornadoes.  We  do  not 
consider  it  appropriate  to  make  the 
change  recommended  by  the 
commenters.  The  required  shelters  must 
be  able  to  provide  shelter  from 
reasonably  foreseeable  extremes  of 
weather. 

2.  Perimeter  Fence — Sections  3.77(f)  and 
3.78(d) 

In  proposed  SS  3.77(f)  and  3.78(d),  we 
proposed  to  require  that  unless  a  natural 
barrier  exists  that  would  restrict  the 
animals  to  the  housing  facility  and 
prevent  unauthorized  humans  and 
animals  from  having  contact  with  the 
nonhuman  primates,  a  perimeter  fence 
be  placed  around  the  outdoor  areas  of 
sheltered  housing  facilities  and  outdoor 
housing  facilities.  We  proposed  that  the 
fence  would  have  to  be  of  sufficient 
height  to  keep  imwanted  species  out, 
and  that  fences  less  than  6  feet  high 
would  have  to  be  approved  by  the 
Administrator.  We  also  proposed  that 
the  fence  would  have  to  be  of  sufficient 
distance  from  the  outside  wall  or  fence 
of  the  primary  enclosure  to  prevent 
physical  contact  between  animals  inside 
the  enclosure  and  outside  the  perimeter 


fence,  and  that  fences  less  than  3  feet 
from  the  primary  endosure  would  have 
to  be  approved  by  the  Administrator. 

In  certain  settings  a  perimeter  fence  is 
not  needed  because  the  animals  are 
protected  by  natural  barriers,  such  as 
moats  or  swamps  surrounding  the 
facility.  As  proposed,  the  exception  for 
natural  boundaries  would  be  subject  to 
the  Administrator's  approval.  Under  our 
proposal,  the  perimeter  fence  could  be 
slatted,  latticed  or  of  other  similar 
design,  as  long  as  it  was  designed  and 
constructed  in  a  manner  that  restricts 
unauthorized  humans  and  animals  from 
entering  or  having  contact  with  the 
nonhuman  primates,  including  animals 
capable  of  digging  underneath  it  and 
that  prevents  small  animals  the  size  of 
dogs,  raccoons,  and  skimks  from 
entering  through  it.  We  proposed  that 
the  fence  would  not  be  required  if  the 
outside  walls  of  the  primary  enclosure 
were  high  enough  and  built  in  a  manner 
that  prevents  contact  with  or  entry  by 
other  animals.  To  avoid  the  need  for  a 
perimeter  fence  we  proposed  to  require 
that  the  outside  walls  of  the  primary 
enclosure  be  made  of  a  heavy  duty 
material  such  as  concrete,  wood,  metal, 
plastic,  or  glass,  that  prevents 
unauthorized  entry  by  and  contact  with 
humans  and  animals. 

We  also  proposed  to  retain  the 
provision  that  the  perimeter  fence  be 
able  to  prevent  the  entry  of 
unauthorized  humans.  We  also  proposed 
to  retain  such  a  provision  in  the 
conditions  necessary  to  make 
alternative  barriers  acceptable  in  lieu  of 
perimeter  fences. 

A  small  number  of  commenters 
specifically  supported  these  provisions 
as  written.  A  number  of  commenters 
specifically  opposed  the  provisions 
requiring  a  perimeter  fence.  Some 
commentera  stated  that  requiring  a 
fence  at  least  6  feet  high  would  not 
necessarily  keep  unwanted  animals 
from  entering  the  area  occupied  by  the 
nonhuman  primates;  that  even  a  fence  of 
that  height  could  be  breached  by  certain 
animals.  Other  commenters 
recommended  that  we  remove  the 
requirement  that  the  fence  be  able  to 
keep  out  unauthorized  humans,  stating 
that  the  security  of  a  facility  is  rightfully 
the  concern  of  the  facility.  We  disagree 
that  a  perimeter  fence  will  not  help 
protect  the  animals  housed.  The 
perimeter  fence  is  not  intended  to 
ensure  security  for  the  facility,  but 
rather,  to  protect  against  incidental 
contact  with  the  nonhuman  primates  by 
other  animals  and  people.  We  agree, 
however,  that  a  fence  of  any  practicable 
height  will  not  be  able  to  entirely 
eliminate  entry  by  either  humans  or 
other  animals.  We  do  continue  to 


believe  that  a  fence  at  least  6  feet  high 
will  provide  reasonable  protection  and 
deter  the  entrance  of  humans  and  other 
animals.  To  clarify  the  purpose  of  the 
perimeter  fence,  however,  we  are 
amending  the  proposal  to  require  that 
such  a  fence  "restrict"  the  entrance  of 
animals  and  humans,  rather  than 
"prevent"  their  entrance,  as  proposed. 
We  are  making  a  like  change  in  §  3.77(f) 
(1)  as  proposed  regarding  alternative 
methods  of  surrounding  the  animals. 

A  number  of  commenters  stated  that  a 
facility  not  be  considered  in  violation  of 
the  regulations  in  cases  of  unlawful 
intrusion,  as  long  as  the  perimeter  fence 
is  adequately  constructed  with  signs 
prohibiting  unauthorized  entry.  A  fence 
that  reasonably  restricts  such  entrance 
will  be  considered  to  be  in  compliance 
with  the  standards. 

One  commenter  stated  that  a  4-foot 
perimeter  fence  would  be  just  as 
effective  in  meeting  the  proposed 
standards  as  a  6-foot  fence.  Another 
commenter  stated  that  a  short,  electric 
fence  might  suit  some  facilities  better. 
One  commenter  stated  that  perimeter 
fence  requirements  should  be  flexible 
enough  to  allow  the  facility  to  meet  its 
own  needs.  Another  stated  that  primary 
enclosures  of  solid  construction  might 
not  need  a  6-foot-high  fence.  Based  on 
the  need  to  restrict  the  entrance  of  other 
animals  and  imauthorized  humans,  we 
consider  6  feet  to  be  the  minimum 
necessary  fence  height  in  most  cases. 
However,  the  regulations  as  proposed 
allow  for  varying  situations  and  needs 
by  providing  for  approval  by  the 
Administrator  of  fences  less  than  6  feet 
high. 

Several  commenters  expressed  the 
opinion  that  requiring  the  written 
permission  of  the  Administrator  for 
fences  less  than  6  feet  high  exceeds  the 
Department's  authority.  We  disagree. 
The  Secretary  of  Agriculture  is 
authorized  to  promulgate  whatever 
regulations  he  or  she  deems  necessary 
to  carry  out  the  requirements  of  the  Act 

One  commenter  stated  that  perimeter 
fence  requirements  should  be 
standardized  among  spedes.  We  are 
making  no  changes  based  on  this 
comment.  The  regulations  in  this  final 
rule  specify  the  need  for  a  perimeter 
fence  to  restrict  the  entrance  of  other 
animals  and  unauthorized  humans.  Such 
a  need  exists  for  all  nonhuman  primates, 
and  the  type  of  fence  used  should  not 
depend  upon  the  species  of  nonhuman 
primate  housed. 

As  we  noted  in  the  "Supplcmentary 
INFORMATION"  of  this  rule  under  the 
heading  "efpccttve  DATCt,"  many 
commenters  pointed  out  that  certain  of 
the  new  standards  wodd  require 
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affedad  fMilitin  !•  laak*  extensive 
itructval  chaagn.  Thm  additiao  of  the 
re<|MimnBt  tat  pcrinvtw  fences  et 
shelterad  and  ootdoor  houaing  facilitiet 
are  two  eacfa  chaapaa  la  Iha  ttandarda. 
Therafote.  wa  are pravidiiig  in  ||  SJ7(f) 
and  a^d)  of  Ikia  tula  that  facilities 
must  compty  witk  the  requifements  for 
periiaslef  Isiicaa  oo  and  after  Febmaiy 
15.:-" 


3.  Additional  Safsty  Requirement— 
Sections  3.77(g).  3.T8fe).  and 3.79(d) 

Wa  alao  proposed  to  add  a 
requirement  Cor  facilities  that  are  at 
leaat  partially  outdoors  and  are 
accessible  to  die  public  in  order  to 
protect  nonhmnan  primates  from  the 
public  aad  to  protect  ^  public  from 
nonkaman  primates.  As  proposed, 
public  barriers  would  be  required  for 
sheltered  housing  facibties  under 
proposed  i  377(i^  for  outdoor  housii^ 
facilities  nnder  proposed  i  3.7B(e].  and 
for  mobile  or  travaUag  housing  facilities 
under  propoaed  |  }.7g(e).  The 
regulatioae  wepropoaed  would  require 
barrien  preventing  aaauthoriaed 
physical  contact  between  the  public  and 
nonhonua  primates  Cor  fixed  public 
exhibits  and  traveliag  animal  exhibits, 
at  any  tms  tba  public  is  present,  to 
protect  both  the  public  and  the 
nonhwiaB  priaMtes.  We  also  proposed 
to  require  that  noohnman  primates  used 
in  trained  aniflMJ  ads  or  uncaged  public 
exhibits  be  under  die  control  and 
superviaion  of  aa  experienced  handler 
or  trainer  whenever  die  public  is 
present  We  propoaed  to  allow  trained 
nonhinnsw  primates  used  hi  animal  acts 
and  uncaged  public  exhibits  to  have 
physical  contact  ivith  the  public  as 
allowed  under  |  2.131  of  part  2  of  the 
regulations,  but  only  if  the  aonhuman 
primatea  are  under  the  direct  control 
and  superviaioa  of  an  experienced 
handler  or  trainer  at  all  times  during  the 
contact  in  order  to  prevent  injury  to 
both  the  nonhiiman  primates  and  the 
public. 

A  number  of  ooausenters  objected  to 
the  proposed  requirenent  Uiat  Uie 
barrier  must  prevent  contact  between 
nonhuman  prima  tee  and  the  pubbc.  For 
the  same  rsasona  diacuaaed  above 
regarding  perimeter  fisncea.  we  are 
dianging  the  word  "prevent"  •»  set 
forth  in  the  proposal,  to  Restrict" 

A  mmber  of  commentars 
recommended  that  the  tegolations 
prohibit  all  contact  between  nonhuman 
primates  and  the  public.  Whde  we 
that  onanthari»d  contact  most  be 
restricted,  we  do  not  consider  it 
necessary  to  prahibil  aM  oootact 
between  nonhaaMn  prtaaatae  and  the 
public  as  bng  aa  the  haadliiv 


requkementa  aet  forth  in  I  S^e)  as 
propoaed  are  met 

Primary  Kncloeuies 

We  proposed  to  revise  completely 
existi^s  I  %7^  "Primary  andoaarea."  in 
accordance  with  the  IMS  amendnenta 
to  the  Act  Under  the  amendments,  the 
Secretary  of  Apiculture  is  directed  to 
"ptanmlgate  standards  to  govern  the 
humane  handling,  care,  treatment  and 
transportation  at  animala  by  dealers, 
researdi  fruilities,  and  exhibitors."  The 
standards  amst  inchide  wiiniiwiim 
requirements  "for  a  physical 
environasent  adequate  to  proniote  the 
psychological  well-being  of  primates."  (7 
U.S.a  214a(a)  (2)  (B))  Indnded  among 
the  primary  endoaores  subjed  to  the 
regulations  woald  be  thoee  used  l^ 
circuses,  camivala,  traveling  loos, 
educational  exhibita,  and  other  travding 
animd  ads  and  shows. 

Our  proposal  was  in  contraat  to 
existing  i  X7&  which  provides  general 
requirements  for  construction  and 
maintenance  of  primary  andoeures  •t*rf 
uniform  space  reqairementa  for  every 
nonhuman  primate  housed  in  a  primary 
enclosure. 

Primary  Enclosures:  General 
Requirementg— Section  3.80(a) 

Primary  endosures  are  defined  in  part 
1  of  the  regulations  as  "any  structure  or 
device  used  to  restrict  an  animal  to  a 
liaiited  amount  fA  q)ace.  such  as  a  room, 
pen.  run.  cage,  compartment  pool, 
hutch,  or  tether."  We  proposed  in 
§  SJO(a)  to  continue  to  require  that 
primary  enclosures  be  structurally 
sound  and  oiaintaioed  in  good  repair  to 
proted  the  animals  frtim  injury,  to 
contain  them,  and  to  keep  other 
unwanted  animals  out  that  they  enable 
the  animals  to  remain  dry  and  clean, 
that  they  provide  the  animals  with 
convenient  access  to  dean  food  and 
water,  that  their  floora  be  construded  in 
a  manner  that  proteda  the  antmals  frtim 
injury,  and  that  they  provide  sufficient 
space  for  the  nonhuman  primates  to 
make  normal  postural  adjustments  with 
freedom  of  movement. 

We  also  proposed  to  require  in 
propoaed  |  iao(a)  diet  the  primary 
encbaures  have  no  sharp  points  or 
edges  that  oouM  injure  the  animals,  that 
they  keep  uneuthorized  people  and 
unwanted  «"<"'»'f  frxMn  entering  the 
enclosure  or  having  ph]^icd  contad 
with  nonhuman  primates,  diet  they 
provide  belter  aad  protection  from 
extreme  temperatiae  and  weather 
conditions  that  can  be  dangeions  to  the 
anhnab'  health  and  welfare,  that  they 
provide  suffident  shade  to  proted  all 
the  animals  ««■«*■»««■«>  in  the  endoaore 
at  one  time,  ud  that  diay  enable  aU 


8\irfaces  to  be  readily  cleaned  and 
sanitised  or  replaced  if  worn  or  soiled. 

One  commenter  spedficaUy  sappmted 
the  provisions  of  proposed  1 9.80(a)  aa 
written.  A  small  nunrt)er  of  coaimenters 
recommended  that  die  regehitions 
require  that  primary  endosures  provide 
hiding  areas  out  of  sight  frvra  humans 
and  other  primates.  If  such  hiding  areas 
are  necessary  for  certain  species  or 
animals,  diey  are  to  be  addressed  mider 
the  provisions  in  1 34)1  of  this  final  rule, 
which  requires  a  plan  including 
envfatimneut  eidiancement  to  promote 
psydwlogicd  weti-befaig.  We  do  not 
consider  it  necessary  or  appropriate  to 
inchtde  such  a  reqnirement  for  all 
primary  endosures. 

Several  commenters  stated  that  the 
requirements  in  proposed  S  3.80(a) 
would  not  be  practical  in  outdoor 
housing  facilities.  We  are  making  no . 
changes  based  on  these  comments. 
There  are  no  requirements  in  proposed 
S  3.8Q(a)  that  would  be  unnecessary  or 
impracticable  in  outdoor  fadlities. 

A  large  number  of  commenters  took 
issue  with  our  requirements  in  proposed 
§  S  3.80(a](2)(iii)  and  (aM2}(iv)  Uiat 
primary  enclosures  be  constructed  so  aa, 
among  other  things,  to  prevent  the 
unauthorized  relMse  of  ""^uPMtn 
primatea  aad  to  prevent  the  entry  of 
unauthoriced  individuals.  A  large 
number  of  commenters  stated  that  such 
requirements  would  create  a  need  for 
individual  cage  locks,  which  would 
restrid  eaietgenqr  access  to  each 
animaL  Upon  review  of  the  comments 
received,  we  agree  Umt  SS  3.80  (a)(2Hiii) 
and  (a)(2)(iv]  as  proposed  could  create 
impracticaUa  and  possibly  unsafe 
conditions.  For  thrae  reasons,  and  for 
the  reasons  relating  to  unauthorized 
humans  discussed  in  this  supplementary 
information  under  the  heading  "Housing 
Fadlities:  Structure;  Construction — 
9  3.75(a),"  we  are  removing  the 
proposed  requirements  that  primary 
endoamcs  prevent  the  onanthoiized 
release  of  nonhaaian  primates  and 
prevent  die  entry  of  unaothorixed 
individuals. 

SedioQ  3J0(a)(2)(vil)  as  proposed 
requires  that  primary  endosures  be 
constructed  so  as  to  provide  dw 
nonlnonaa  primates  with  easy  and 
convenient  access  to  dean  food  and 
water.  A  number  of  oomraenters  stated 
that  requiring  easy  access  to  food  mi^ 
be  interpreted  as  prohibiting  the  use  of 
enrichment  devices  oontafaiDig  food.  We 
disayee.  Althoagh  task-oriented  and 
enridnnent  feeding  devices  may  be  part 
of  the  envlronoient  enhancement 
programs  developed  onder  i  3  Jl,  a 
baaic  adeqaato  diet  most  be  mede 
avattable  to  dto  nonhnman  primates. 
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A  number  of  commenters  addressed 
the  requirement  in  proposed 
S  3  J0(a)(2)(x)  that  primary  enclosures 
must  haws  floors  thiat  are  construded  in 
a  manner  that  protects  the  nnnhiunan 
primates  from  iniuriog  themselves.  One 
commenter  recommended  that  the 
provision  state  instead  that  primary 
endosures  must  have  floors  that  are 
constructed  in  a  manner  that  protects 
the  primates  &t)m  having  their 
appendages  caught.  Many  other 
commenters  specifically  opposed  the 
use  of  laige  wire  mesh  floors  that  would 
allow  primates'  hands  and  feet  to  slip 
throug^L  We  consider  the  commenters' 
concerns  to  be  adequatdy  addressed  by 
§  3  J0(a)(2)(x)  as  «vritten. 

A  small  number  of  commenters  stated 
that  proposed  S  3.80(aK2)(x)  was  written 
so  as  to  imply  that  cage  floors  would 
have  such  small  medi  that  there  tvill  be 


an  increased  Tide  of  oontaaiinating  food 
wiUi  fsoes.  Tlie  intent  of  the  Ad  is  to 
provide  for  the  health  and  well-being  of 
the  wnkaals.  Floots  that  cause  injury  to 
the  animi^  by  allawiag  tkdr  arms  or 
legs  to  paaa  tlnou^  do  not  com|dy  with 
the  intent  of  dw  Act  wfaedier  or  not  they 
prdiibit  die  passage  of  feces.  We  do  not 
consider  die  ease  of  deaning  to  be  a 
higher  prinity  than  the  safety.of  die 
animals.  Whatever  die  design  of  the 
floors,  die  animals  in  the  enclosure  must 
be  provided  access  to  dean  food  and 
water. 

A  number  of  commenters  stated  that 
certain  wording  within  proposed 
§  3.80(a)  was  redundant  We  disagree. 
Each  of  the  provisions  in  proposed 
S  3.80(a)  addresses  a  distind  need,  and 
is  necessary  for  proper  enforcement 


Primary  Emchmtres:  Minimum  Space 
BequiremeatB—SoctiaB  3.B0(b) 

In  our  praposu.  we  proposed  to  revise 
conqrfetdy  die  minimnm  space 
requkementa  for  noidiuman  primates  set 
forth  in  existing  {  8.78(b)  (1)  and  (2).  "nie 
existing  requirements  spedfy  that 
primary  endosmes  be  "construded  and 
maintafaied  so  as  to  provide  suffident 
space  to  aDow  eadi  nonhuman  primate 
to  make  normal  postural  adjustments 
with  adequate  freedom  of  movemenf* 
and  provide  a  minimum  floor  space 
equal  to  an  area  of  at  least  diree  times 
the  erea  occupied  by  each  animal  when 
standing  on  four  feet  regardless  of  die 
size  or  condition  of  the  animal. 

Hie  minimum  enclosure  sizes  we 
proposed  for  all  fadlities  are  based  on 
the  typical  wei^t  of  die  spedes,  except 
for  bradiiating  species  and  great  apes, 
in  accordance  with  the  foQowing  table: 
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In  addition  to  the  above  proposed 
space  requirements,  %ve  proposed  that 
facilities  must  provide  ^eat  apes 
weighing  over  110  lbs.  (50  kg)  an 
additional  volume  of  space  in  eiccess  of 
that  required  for  Group  8  animals,  to 
allow  for  normal  postural  adjustments. 

We  proposed  that  nonhuman  primates 
would  be  categorized  into  the  six  groups 
by  the  typical  wei^t  of  animals  of  their 
spedes,  except  for  infants  (up  to  6 
months  of  age)  and  juveniles  (8  months 
to  3  years  of  age)  of  various  spedes. 
which  may  weigh  so  much  less  than 
adults  of  dieir  species  that  they  are 
grouped  with  lighter  weight  spedes 
unless  they  obviously  require  greater 
space  to  make  normal  postural 
adjustments  and  movements,  and  except 
for  brachiating  spedes  and  the  larger 
great  apes.  Brachiating  species  are  those 
that  typically  hang  or  swing  by  their 
arms  so  that  they  are  suspended  in  the 
air  and  fully  extended.  We  induded  the 
following  as  examples  of  the  types  of 
nonhuman  primates  that  fall  into  eech 
group: 

Group  1 — Marmosets.  Tamarins,  and 
infants  (less  than  6  months  of  age)  of 
various  spedes. 

Group  2 — Capuchins,  Squirrd 
Monkeys  and  species  of  similar  size, 
and  juvenfles  (6  months  to  3  years  of 
age)  of  various  spedes. 


Group  3— Macaques  and  African 
species. 

Group  4 — ^Male  Macaques  and  large 
African  species. 

Group  S — ^Baboons  and 
nonbrachlating  species  larger  than  33.0 
lbs.  (15  kg.). 

Group  8— Great  Apes  over  55.0  lbs. 
(25  kg),  except  as  provided  far  Great 
Apes  weighing  over  110  lbs.  (50  kg),  and 
brachiating  species. 

In  our  proposal,  we  stated  our  belief 
that,  in  most  instances,  die  specified 
dimensions  for  the  various  spedes 
would  be  sufficient  to  promote  the 
nonhuman  primates'  psychological  well- 
being,  and  the  table  could  be  used  to 
determine  the  minimum  space 
requirements  for  each  species.  As 
proposed,  however,  if  a  nonhuman 
primate  were  unable  to  make  normal 
postural  adjustments  and  movements,  or 
could  not  do  so  without  difficulty, 
notwithstanding  the  table,  it  would  have 
to  be  provided  greater  space.  We 
proposed  that  ^  space  requirements 
would  be  minimum  standards  that  mast 
be  proWded  to  each  nonhuman  primate 
contained  in  a  primary  enclosure,  unless 
otherwise  specified.  However,  our 
proposal  provided  that  in  the  case  of 
modiers  with  infants  less  than  8  months 
of  age,  the  space  and  height 
requirements  would  be  those  required 


for  the  modier.  As  proposed,  the 
minimum  height  for  the  unimal*  would 
be  the  Tninimiim  height  requirement  for 
the  largest  nonhuman  primate  in  the 
enclosBie.  Also,  the  regulations  as 
proposed  would  not  allow  the  size  of  a 
primary  enclosure  to  be  reduced 
because  it  contains  a  suspended  fixture. 
such  as  a  swing  or  a  perch,  except  thet 
low  praches  and  ledges  would  be 
counted  as  part  of  the  floor  space. 
A  small  number  of  commenters 
specifically  supported  the  minimum 
space  requirements  proposed.  A  much 
larger  number  of  commenters  took  issue 
with  the  minimum  space  requirements 
we  proposed  to  require.  Some  expressed 
general  opposition  to  increased  space 
requirements  for  nonhuman  primates.  A 
number  of  commenters  stated  that  the 
proposed  space  requirements  were 
arbitrary  and  lacking  in  sdentific  basis, 
or  would  not  promote  increased  activity 
among  nonhuman  primates.  A  laige 
number  of  commenters  stated  that  the 
proposed  requireaients  were 
inadequate,  or  more  specifically  that 
they  did  not  meet  the  space  needs  of 
great  apes.  Soaie  stated  that  alternative 
methods  for  determining  space 
requirements  diould  be  adopted.  Hw 
fninimmn  space  requireoients  set  forth  in 
the  proposal  were  based  on  data 
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supplied  by  an  expert  committee  on 
primates  convened  prior  to  the  initiation 
of  rulemaking,  on  consultation  and 
coordination  with  HHS.  on  comments 
received  from  die  public  in  response  to 
our  original  propoaal.  and  on  our 
experience  enforcing  the  regulations. 
Based  on  this  information  collection  and 
consultation,  we  are  confident  that  the 
•pace  requirements  adopted  in  this  rule 
represent  current  profeMionally 
accepted  standards. 

Several  commenters  stated  that  the 
example*  we  provided  of  which  types  of 
nonhiunan  primates  typically  fall  under 
which  wei^t  group  were  incorrect  in 
some  cases  and  should  be  deleted.  We 
are  making  no  changes  based  on  these 
comments.  The  examples  we  provided 
are  just  that  They  are  included  in  a 
footnote  and  are  meant  as  guidelines  for 
appropriate  grouping  of  nonhuman 
primates.  The  examples  provided  are 
based  on  the  NIH  Guide,  and  are  not 
meant  to  apply  to  every  animal  of  a 
given  species.  The  actual  space 
requirements  are  based  on  weight,  not 
species. 

Several  commenters  stated  that  the 
regulations  should  adopt  the  space 
recommendations  of  the  American 
Association  of  Zoological  Parks  and 
Aquariums  (AAZPA),  as  published  in 
our  original  proposal.  While  we 
encourage  the  adoption  of  the  AAZPA 
recommendations  where  possible,  we  do 
not  consider  it  appropriate  to  require 
them  in  the  regulations.  Under  the  Act, 
we  establish  minimum  standards  for 
animal  care.  The  AAZPA  standards 
exceed  the  minimum  necessary  for  the 
humane  care  of  nonhuman  primates. 

A  small  number  of  commenters  either 
opposed  counting  low  perches  or  ledges 
as  part  of  the  floor  space,  or  requested 
clarification  as  to  the  height  at  which 
low  perches  or  ledges  would  be 
considered  part  of  the  floor  space.  We 
agree  that  the  regulations  as  proposed 
are  unclear  on  this  point.  We  are 
therefore  adding  language  to  {  3.80(b)  of 
these  regulations  to  provide  that  low 
perches  and  ledges  that  do  not  allow  the 
space  underneath  them  to  be 
comfortably  occupied  by  the  animal  will 
be  counted  as  part  of  the  floor  space. 
One  commenter  stated  that  young 
primates  should  be  provided  the  same 
space  as  adults  of  their  species,  to  allow 
them  to  grow.  Another  commenter 
stated  that  there  is  no  evidence  to 
indicate  that  space  requirements  should 
be  different  with  regard  to  the  sex  of  the 
species.  The  proposed  space 
requirements  are  based  on  the  weight  of 
the  animal  not  on  whether  it  is  young, 
or  male  or  female.  The  proposed 
regulations  do  contain  a  footnote  that 
provides  examples  of  which  types  of 


nonhuman  primates  typically  fall  into 
which  weight  groups.  In  these  groups, 
the  differences  in  weight  between  males 
and  females,  and  young  primates  and 
adults,  is  taken  into  consideration. 
However,  this  footnote  is  included 
merely  as  guidance.  With  regard  to 
young  primates,  it  is  expected  that  they 
will  be  transferred  to  appropriate  cages 
based  on  their  weight  as  necessary. 

One  commenter  recommended  that 
cage  size  be  related  to  total  biomass. 
instead  of  the  sum  of  each  individual 
primate.  We  disagree.  Two  primates 
weighing  2  pounds  each,  require  more 
space  than  one  primate  weighing  4 
pounds.  We  do  not  consider  space 
requirements  based  on  total  biomass  to 
be  sufficient  to  meet  the  space  needs  of 
the  animals,  nor  to  provide  for  their 
psychological  well-being. 

One  commenter  recommended  that  a 
specific  space  requirement  for  apes  over 
110  pounds  should  be  listed  in  the 
primate  space  table.  We  are  making  no 
changes  based  on  this  comment.  The 
regulations  as  proposed  require  that 
special  attention  be  given  to  the  larger 
great  apes.  Not  only  must  they  be 
provided  with  an  additional  volume  of 
space  to  allow,  for  normal  postural 
adjustments,  in  excess  of  diat  required 
in  the  top  group  of  space  requirements 
in  the  space  table,  but  they  must  also  be 
provided  with  additional  opportunities 
for  species-typical  behavior.  We  are 
confident  these  requirements  will 
adequately  meet  the  space  and 
psychological  needs  of  larger  great  apes. 

A  small  number  of  commenters 
recommended  that  individually  housed 
nonhuman  primates  be  placed  in 
primary  enclosures  with  minimum 
dimensions  for  only  short  periods  of 
time,  and  only  for  specified  reasons — 
such  as  due  to  approved  protocols  or 
normal  veterinary  care  requiring 
isolation.  While  we  agree  that 
individually  housed  nonhuman  primates 
require  additional  enrichment  for  their 
psychological  well-being,  such 
enrichment  would  be  provided  for  under 
the  requirements  in  {  3.81  as  proposed, 
concerning  environment  enhancement  to 
promote  psychological  well-being. 

A  small  number  of  commenters  stated 
that  in  proposing  minimum  space 
standards  the  Department  had  ignored 
activity  and  behavior  typical  of  varying 
species.  A  very  large  number  of 
commenters  specifically  opposed  the 
height  requirements  set  forth  in  our 
proposal,  stating  that  those  provisions 
did  not  allow  enough  space  for  climbing 
to  promote  the  psychological  well-being 
of  nonhuman  primates.  As  we  discussed 
in  our  proposal,  we  agree  that  the 
proposed  space  requirements  alone  do 
not  address  the  issue  of  activities 


particular  to  varying  species.  However, 
under  the  regulations,  each  regulated 
facility  will  be  required  to  develop  a 
plan  for  promoting  the  needs  of  the 
nonhuman  primates  housed  in  the 
facility.  We  consider  this  type  of  plan  to 
be  the  most  practical  way  of  addressing 
species-typical  activity. 

A  small  number  of  commenters  stated 
that  primate  cage  dimensions  should  be 
based  on  whether  the  species  is 
arboreal  or  terrestrial.  We  do  not  ■ 
believe  that  such  considerations  would 
be  practical.  In  most  cases,  nonhuman 
primates  are  neither  exclusively 
arboreal  nor  exclusively  terrestrial,  and 
basing  cage  sizes  on  such  considerations 
would  not  be  feasible.  Additional  height 
requirements  for  brachiating  species  are 
already  included  in  the  regulations  as 
proposed.  For  other  species,  if  species- 
typical  activity  requires  an  arboreal 
environment,  that  would  need  to  be 
addressed  in  the  plan  for  environment 
enhancement  required  under  S  3.81  of 
the  regulations  as  proposed. 

A  small  number  of  commenters 
recommended  the  establishment  of  a 
separate  space  group  for  brachiating 
species,  utilizing  crown-heel  and  span 
dimensions.  Based  on  the  size  of  the 
largest  brachiating  species,  and  on  their 
postural  needs,  we  consider  including 
them  in  the  largest  space  requirements 
to  be  necessary  and  adequate  to  meet 
their  needs.  We  are  therefore  making  no 
changes  based  on  the  comments. 

We  received  some  comments 
recommending  that  determining 
appropriate  space  requirements  should 
be  the  responsibility  of  the  attending 
veterinarian,  in  accordance  with 
generally  accepted  professional  and 
husbandry  practices.  As  we  discussed  in 
our  proposal,  while  we  agree  that  the 
attending  veterinarian  should  be  given 
some  latitude  in  determining  cage  size, 
we  believe  that  such  decisions  should 
be  made  in  the  context  of  specific 
minimum  space  requirements  that  would 
otherwise  be  required.  In  9  3-80(b](4]  as 
proposed  (redesignated  as 
S  3.80(b](2)(iii)  in  this  final  rule],  we 
provided  that  any  exemption  fit)m  the 
specified  space  requirements  must  be 
required  by  a  research  proposal  or  the 
judgment  of  the  attending  veterinarian, 
and  be  approved  by  the  facility's 
Committee.  In  the  case  of  dealers  and 
exhibitors,  any  exemption  must  be 
required  in  the  judgment  of  the  attending 
veterinarian,  and  must  be  approved  by 
the  Administrator. 

Several  conunenters  expressed  the 
opinion  that  the  provisions  as  proposed 
allow  too  much  flexibility  to  r^ulated 
entities  regarding  minimum  space 
requirements  for  nonhuman  primates. 
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We  consider  the  minimum  space 
requirements  to  be  quite  specific  as 
proposed,  and  are  making  no  changes 
based  on  these  comments. 

A  small  number  of  commenters  stated 
that  it  would  be  inappropriate  to  require 
a  minimum  84"  hei^t  for  category  6, 
because  a  cage  Aat  size  would  not  fit 
through  an  84"  door  frame  due  to  tfie 
door  jamb  or  floor  material.  Several 
commenters  also  stated  that  requiring 
cages  of  diat  height  would  necessitate 
the  raising  of  rooms  in  winch  the 
commenters  house  nonhuman  primates. 
We  do  not  consider  this  concern  to  be 
one  diat  will  occur  with  any  frequency, 
nor  to  be  one  diat  warrants  our  changing 
the  regulations  as  proposed.  We  have 
determined  that  Category  0  nonhuman 
primates  require  a  minimum  cage  hei^t 
of  84"  for  their  health  and  well-being, 
and  the  final  rule  reflects  diis 
determination.  The  hei^t  requirements 
are  based  on  die  NIH  Guide,  which  is 
already  followed  by  many  members  of 
the  research  community.  Further,  we  do 
not  believe  that  the  problem  of  moving 
cages  through  doorways  is  a  significant 
practical  one.  Cages  can  be 
disassembled  and  reassembled  Mrhen 
necessary. 

A  number  of  commenters  opposed  the 
proposed  requirement  that  when  more 
than  one  noiihuman  primate  is  housed  in 
a  primary  enclosure,  the  minimum  space 
provided  be  die  sum  of  the  minimum 
space  requirements  diat  must  be 
provided  for  eadi  nonhuman  primate 
housed  in  the  enclosure.  The 
commenters  stated  that  such  a  formula 
could  lead  to  unworkable  housing  and 
care  situations,  might  reduce  research 
conducted  to  find  data  to  define  space 
requirements  or  cage  enridiments,  and 
would  not  take  into  account  variables 
among  individual  animals  and  species. 
We  continue  to  consider  the  space 
requirements  for  group-housed  animals 
to  be  necessary  and  workable  as 
proposed,  fai  terms  of  practical 
implementation,  they  are  similar  to  die 
existing  regulations,  which  require  a 
miniwHim  amount  of  space  for  each 
animal  housed  in  an  enclosure.  Fnrdier. 
we  do  not  believe  they  will  have  a 
negative  effect  on  research  regarding 
space  requirements.  With  die  addition 
to  the  regulations  of  a  medianism  for 
approval  of  innovadve  housing, 
incentive  exists  to  conduct  further 
research  on  die  space  requirements  of 
noidiuman  primates,  and  on  innovative 
housing  diat  will  meet  those  needs. 

One  commenter  stated  that  mothers 
with  inftmts  under  e  months  of  aga 
should  be  housed  in  enclosures  diat  are 
based  on  the  combkied  mfninnim  space 
requirements  for  the  mother  and  the 


infants,  as  determined  by  weight  We  do 
not  consider  such  a  requirement 
necessary,  based  on  species  behavior 
which  typically  involves  carrying  and 
attention  to  the  infant  We  are  therefore 
making  no  changes  based  on  this 
comment.  One  commenter  stated  that 
infant  primates  should  be  allowed  to 
stay  widi  dieir  mothers  until  12  mondis 
of  age,  instead  of  being  weaned 
unnecessarily  at  6  months  of  age. 
Another  commenter  stated  that  the 
reguladons  regarding  mothers  with 
in&uits  should  refer  to  "unweaned 
infants"  rather  than  infants  less  than  6 
months  of  age.  to  prevent  premature 
separation  from  the  mother.  The 
regulations  as  proposed  do  not  require 
weaning  at  any  particular  age.  Ihe 
provisions  regarding  when  infants  need 
additional  space  is  based  on  both 
nonhuman  primate  behavior  and  the 
size  of  the  infant  Most  nonhiunan 
primates  require  additional  space  by  6 
months  of  age,  whereas  weaning  ages 
may  vary  greaUy. 

As  we  noted  in  the  "Supplementary 
Information"  of  this  rule  under  the 
heading  "Effective  Dates,"  many 
commenters  pointed  out  that  certain  of 
the  new  standards  woukl  require 
affected  facilities  to  make  extensive 
structural  dianges.  Tlie  alteration  of  the 
minimwB  space  requirements  for 
nonhuman  primates  is  one  such  change 
in  the  standards.  Therefore,  in 
§S  3.80(bHl)  (i)  and  (ii)  of  diis  rale,  we 
are  continuing  the  existing  regulations 
for  minimum  space  requirements  for 
nonhuman  primates  for  the  period  prior 
to  February  15. 1904.  On  and  after 
February  15. 1904,  facilities  must  comply 
with  the  itiiniraimi  space  requirements 
for  nonhuman  primates  set  forth  in 
9  3.80(bK2)(i)  dirou^  9  3<80(b)(2)(iv)  of 
this  rule  (redesi^ated  bom  99  S.80(b) 
(1)  and  (2),  and  9  3,80(b)  (4)  and  [S], 
respectively,  of  the  proposed  rule). 

In  our  proposal,  yn  stated  that  we 
encourage  the  design  and  development 
of  primary  endoeures  diat  promote  die 
psychological  well-being  of  nonhuman 
primates  by  providing  them  widi 
sufficient  space  and  unrestricted 
opportunity  for  movement  and  exercise, 
and  by  allowing  diem  to  interact 
physically  and  socially  with  other 
nonhuman  primates.  According,  we 
proposed  to  allow  the  use  of  primary 
enclosures  that  do  not  precisely  provide 
the  minimum  space  otherwise  required. 
Under  our  proposal,  an  applicant  would 
be  required  to  demonstrate  that  the 
proposed  primary  enclosure  provides 
sufficient  space  and  is  designed  so  diat 
the  nonhuman  primates  can  express 
species-typical  behavior.  We  proposed 
that  approval  of  alteniative  housing  at 


research  facilities  would  be  the 
responsibihty  of  (he  facility's 
Committee.  The  use  of  suCh  alternative 
housing  by  dealers  and  exhibitors  would 
be  dependent  upon  approval  of  the 
Administrator. 

A  very  large  nun^r  of  commenters 
addressed  the  provisions  regarding 
iimovalive  housing  for  nonhuman 
primates.  Most  of  these  commenters 
supported  the  provision.  These 
commenters  recommended  that  pole- 
housing  be  included  as  an  acceptable 
method  of  iimovative  housing.  We 
continue  to  consider  it  appropriate  that 
approval  or  denial  of  alternative  housing 
be  done  on  a  case-by-case  basis,  and 
are  making  no  changes  based  on  these 
comments.  A  large  number  of 
commenters  objected  to  what  they 
termed  a  "loophole"  that  would  permit 
smaller  primary  enclosures  than  those 
otherwise  required  by  the  regulations. 
We  consider  adequate  space  to  be  one 
of  the  primary  factors  in  the  humane 
treatment  of  animals  regulated  under  the 
Act.  The  specific  space  requirements  we 
set  forth  in  the  proposal  were  based  on 
the  best  current  information  available  to 
us.  However,  we  believe  it  would  be 
unrealistic  to  conclude  that  the  design 
standards  cuirendy  in  general  use 
cannot  be  improved  upon,  based  on 
continuing  research  in  engineering  and 
animal  behavior.  Establishing  a 
mechanism  for  approval  of  innovative 
enclosures  will  likely  foster  such 
researcL  It  is  also  important  to  note  that 
innovative  enclosures  will  not  qualify 
for  approval  unless  they  provide  the 
animals  with  a  sufficient  voUune  of 
space  and  the  opportunity  to  express 
species-typical  behavior,  and  that  such 
enclosures  will  be  subject  to  APHIS 
inspection. 

Environment  Enhancement  to  Promote 
Psychological  Weil-Being— Section  3M 

In  proposed  9  3.81,  titled 
"Environment  enhancement  to  promote 
psychological  wen-being,"  we  proposed 
that  dealers,  exhibitors,  and  research 
facilities  be  required  to  develop, 
document  and  follow  a  plan  for 
environment  enhancement  adequate  to 
promote  the  psychological  well-being  of 
nonhuman  primates.  We  proposed  to 
require  that  the  plan  be  in  accordance 
with  the  currenUy  accepted  professional 
standards  as  dted  in  appropriate 
professional  journals  or  reference  guides 
and  as  directed  by  the  attending 
veterinarian.  We  also  proposed  to 
require  that  the  plan  be  made  available 
to  APIfiS,  and.  in  die  case  of  research 
facilities,  to  offidals  of  any  pertinent 
Federal  funding  agency.  We  proposed  to 
require  that  the  plan  address  certain 


U7»  fadwl  Regbter  /  Vol.  Sfl.  No.  32  /  Friday.  February  15.  1991  /  Rules  and  Regulations 


specified  areas,  including:  (1)  Social 
grouping:  (2)  environmental  enrichment; 

(3)  special  considerations  of  nonhuman 
primates  requiring  special  attention:  and 

(4)  restraint  devices. 

A  very  large  number  of  commenters 
supported  in  general  the  promotion  of 
psychological  well-being  in  nonhuman 
primates.  A  number  of  others  requested 
that  "psychological  well-being"  in 
nonhuman  primates  be  defined.  A 
number  of  commenters  stated  either  that 
the  tenn  is  undefinable  and  cannot  be 
measured  as  an  improvement  for 
nonhuman  primates,  that  it  is  impossible 
to  establish  valid  standards  for  the 
animals'  psychological  well-being,  that 
the  proposed  standards  might  be 
detrimental  to  nonhuman  primates,  that 
the  proposed  regulations  regarding 
psychological  well-being  were 
excessive,  or  that  the  proposed 
standards  were  not  based  on  scientific 
analyses.  As  we  discussed  in  our 
proposal,  what  constitutes  psychological 
well-being  in  each  species  and  each 
primate  does  not  lend  itself  to  precise 
definition.  As  an  agency,  however,  we 
are  mandated  by  Congress  to  establish 
standards  to  promote  the  psychological 
well-being  of  nonhuman  primates.  As 
we  discussed  earlier,  the  information 
received  from  the  expert  committee  on 
primates,  consultations  with  HHS,  other 
experts  in  primates,  and  the  large 
number  of  comments  received  on  the 
subject,  demonstrate  that  the 
psychological  well-being  of  nonhuman 
primates  involves  a  balance  of  several 
factors  or  areas  of  concern.  This  concept 
involves  sufficient  space  for  the  animals; 
methods  to  stimulate  the  animals  and 
occupy  some  of  their  time,  both 
physically  and  mentally  (i.e., 
environment  enrichment);  and  methods 
of  social  interaction  with  other 
nonhuman  primates  or  humans. 

The  promotion  of  the  psychological 
well-being  of  nonhuman  primates  is  a 
critical  component  in  our  rewriting  of 
the  animal  welfare  regulations,  and  is 
one  that  we  are  specifically  mandated  to 
address  under  the  Act  Statutorily,  we 
have  the  responsibility  and  obligation  to 
establish  such  provisions  as  we  believe 
are  necessary  for  a  physical 
environment  to  promote  the  animals' 
psychological  well-being,  but  do  not 
have  the  authority  to  interfere  with 
actual  research. 

One  commenter  stated  that  the 
regulations  should  not  limit  resource 
materials  for  the  development  of 
environment  enhancement  plans  to 
professional  journals  and  reference 
giiides.  The  regulations  as  proposed 
require  adherence  to  such  information 
sources  as  a  minimmn  They  do  not 


prohibit  the  use  of  other  research 
sources  in  establishing  the  required 
plans. 

A  large  number  of  commenters  urged 
that  the  regulations  include  specific 
requirements  for  exercise  and  social 
grouping  of  nonhuman  primates,  as 
proposed  in  our  original  proposal.  We 
disagree  with  the  commenters  that  it 
would  be  in  the  best  interests  of 
nonhuman  primates  to  impose  uniform 
rigid  standards  on  all  facilities.  Because 
of  the  diverse  needs  of  varying  species 
and  individual  animals,  it  might  actually 
prove  harmful  to  establish  the  same  set 
of  specific  standards  for  all  animals. 

A  small  number  of  commenters  stated 
that  any  release  of  nonhuman  primates 
for  exercise  and  social  interaction 
should  be  documented  We  do  not 
consider  such  documentation  necessary 
for  enforcement  purposes.  With  the 
requirement  for  a  written  plan,  and 
inspections  by  Department  personnel, 
we  do  not  expect  enforcement  problems 
with  the  regulations  as  proposed. 

We  are  making  two  additions  to  {  3.81 
as  proposed  to  clarify  our  intent.  That 
section  requires  that  the  plan  for 
environment  enhancement  be  made 
available  to  APHIS.  It  was  our  intent 
that  the  plan  be  made  available  upon 
request.  We  are  therefore  adding 
language  to  fi  3.81  as  proposed  to  clarify 
that  intent.  Additionally,  we  are 
specifyring  that  the  required  plan  for 
environment  enhancement  must  be  an 
appropriate  one. 

Social  Grouping. 

We  proposed  in  |  3.81(a]  that  the 
environment  enhancement  plan  include 
specific  provisions  to  address  the  social 
needs  of  nonhuman  primates  of  species 
known  to  exist  in  social  groups  in 
nature.  As  proposed,  such  specific 
provisions  must  be  in  accordance  with 
currently  accepted  professional 
standards,  as  cited  in  appropriate 
professional  journals  or  reference 
guides,  and  as  directed  by  the  attending 
veterinarian. 

A  number  of  commenters  opposed  the 
proposed  provisions  regarding  the  social 
needs  of  nonhuman  primates.  Several 
commenters  said  the  proposed 
provisions  were  vague  and  should  be 
clarified,  or  that  more  specific  criteria 
for  meeting  social  needs  should  be  set 
forth.  Many  others  offered  specific 
recommendations  for  addressing  the 
animals'  social  needs.  The  proposed 
provisions  regarding  the  social  needs  of 
primates  were  intentionally  written  so 
as  to  allow  some  flexibility  and 
professional  discretion  to  individual 
facilities  in  meeting  the  social  needs  of 
the  animals.  Exactly  how  the  animals' 
social  needs  are  met  is  of  less 


importance  than  the  fact  that  they  ai^e 
met. 

One  commenter  stated  that  requiring 
that  the  social  needs  of  nonhuman 
primates  be  met  exceeds  the  intent  of 
Congress.  We  do  not  agree  with  the 
commenter.  In  general,  nonhuman 
primates  are  social  animals,  with  the 
need  for  socialization  constituting  a 
significant  component  of  their 
psychological  makeup.  Promotion  of  the 
animals'  psychological  well-being 
requires  that  their  social  needs  be 
addressed. 

A  small  number  of  commenters  stated 
that  caging  nonhuman  primates  for  their 
lifetime  has  proven  to  be  advantageous 
both  to  the  animals'  care  and  to  their 
welfare.  We  disagree  that  individually 
housing  nonhuman  primates,  without 
addressing  their  psychological  and 
social  needs,  is  adequate  to  promote 
their  psychological  well-behig.  Such 
practices  will  not  be  in  compliance  with 
these  regulations. 

A  number  of  commenters  stated  that 
social  housing  should  not  be  mandatory, 
but  rather  should  be  one  of  the  possible 
methods  of  enriching  the  animals' 
environment.  Other  commenters  stated 
that  multiple  housing  of  animals  is 
inappropriate  in  most  cases.  One 
commenter  stated  that  socialization  - 
should  be  based  on  individual  housing 
that  allows  for  visual  and  auditory 
contact  among  nonhuman  primates, 
rather  than  group  housing.  One 
commenter  stated  that,  imder  the 
regulations  as  proposed,  facilities  might 
be  precluded  from  housing  only  one 
nonhuman  primate.  We  are  making  no 
changes  based  on  these  comments.  The 
regulations  as  proposed  do  not 
specifically  call  for  group  housing  of 
nonhuman  primates.  They  do,  however, 
require  that  the  social  needs  of 
nonhuman  primates  be  addressed.  In 
most  cases,  we  expect  group  housing  to 
be  the  most  efficient  and  appropriate 
method  of  ensuring  that  the  animals' 
social  needs  are  met. 

Many  commenters  stated  that  social 
grouping  would  endanger  the  animals' 
welfare  by  increasing  noise  and  fighting. 
We  are  making  no  changes  based  on 
these  comments.  The  regulations  in 
proposed  S  3.81(a)(3]  require  that 
nonhuman  primates  be  compatible 
before  being  housed  together.  A  number 
of  other  conunenters,  while  supporting 
in  general  group  housing  of  nonhuman 
primates,  stated  that  in  certain  cases  it 
might  be  inappropriate  and  detrimental. 
We  agree  that  such  situations  might 
exist,  and  consider  them  to  be  already 
addressed  in  |  3.81(a)(3]  as  proposed. 

A  small  number  of  commenters  stated 
that  housing  primates  in  groups  will 
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facilitate  spread  of  infectious  diseases. 
We  consider  the  regulations  as  proposed 
adequate  to  prevent  the  spread  of 
disease  among  group-housed  animals. 
Section  3.81(a](2}  as  proposed  requires 
the  isolation  of  nonhuman  primates  that 
have  or  are  suspected  of  having  a 
contagious  disease.  Additionally,  the 
cleaning  and  sanitization  requirements 
elsewhere  in  the  regulations  as  proposed 
are  designed  to  minimize  disease 
introduction  and  spread. 

A  number  of  commenters  expressed 
concern  that  group  housing  of  nonhuman 
primates  would  result  in  increased 
physical  and  mental  stress  and  trauma 
to  animal  handlers.  As  we  discussed  in 
our  proposal,  while  we  agree  that 
housing  primates  in  groups  presents 
some  logistical  concerns  that  are  not 
present  when  animals  are  housed 
individually,  we  believe  that  such 
concerns  can  be  addressed  by  proper 
training  of  handlers  and  appropriate 
housing  configurations. 

A  small  number  of  commienters  stated 
that  meeting  the  requirements  regarding 
the  social  needs  of  nonhuman  primates 
will  require  facilities  to  increase  their 
staffs.  One  commenter  expressed 
concern  that  providing  for  group  housing 
for  primates  will  involve  significant 
expense.  We  do  not  agree  that 
compliance  with  the  regulations  as 
proposed  will  necessarily  require  large 
staffing  increases.  In  any  event,  some 
additional  staffing,  if  necessary,  would 
not  be  unreasonable  in  response  to  the 
amendments  to  the  Act.  Whether 
additional  staffing  is  needed  will 
depend  on  how  the  facility  meets  the 
social  needs  of  the  nonhuman  primates, 
on  the  physical  configuration  of  the 
facility,  and  on  the  facility's  method  of 
operations.  In  some  cases,  housing 
animals  in  groups  is  less  labor-intensive 
than  housing  them  individually. 

One  commenter  asserted  that 
individually  housing  primates  is 
appropriate  in  cases  where  the  animal  is 
used  in  experiments  lasting  12  months  or 
less.  We  are  making  no  changes  based 
on  this  comment.  The  Act  does  not 
distinguish  between  animals  kept  for  a 
short  term  and  those  kept  long-term,  and 
requires  minimimi  standards  for  all 
animals,  regardless  of  the  duration 
involved.  "The  commenter  presented  no 
evidence  to  support  the  conclusion  that 
individual  housing  for  12  months  or  less 
is  not  psychologically  distressing  to 
nonhuman  primates,  and  we  are  not 
aware  of  scientific  data  supporting  such 
a  conclusion. 

A  small  number  of  commenters  stated 
that  the  fact  that  primates  socialize  in 
nature  neither  indicates  nor  suggests 
tliat  they  are  psychologically  harmed  by 
eliminating  contact  with  other 


nonhuman  primates.  We  disagree.  In 
general,  nonhuman  primates  are  social 
animals  by  nature.  In  providing  for  the 
psychological  well-being  of  nonhuman 
primates,  such  social  needs  must  be 
taken  into  account  Other  commenters 
stated  that  social  grouping  has  not  been 
proven  to  assure  psychological  well- 
being  or  to  prevent  development  of 
stereotypical  behaviors.  We  are  making 
no  changes  based  on  these  comments. 
No  practices  or  regulations  can 
guarantee  the  psychological  well-being 
of  nonhuman  primates  in  all  cases. 
However,  the  most  compelling  evidence 
available  indicates  that  certain 
practices,  including  housing  nonhuman 
primates  in  groups,  can  promote 
psychological  well-being.  In  general, 
housing  in  groups  promotes 
psychological  well-being  more  assuredly 
than  does  individual  housing.  On  the 
other  hand,  individual  housing  has  been 
demonstrated  to  give  rise  to  significantly 
more  stereotypical  behavior  than  does 
group  housing. 

A  small  number  of  commenters 
recommended  that  compatible  groups  of 
nonhuman  primates  be  required  to 
remain  together.  Others  recommended 
that  primate  infants  remain  with  their 
dam  for  a  minimum  number  of  years, 
ranging  from  2  years  to  4  years.  A  small 
number  of  commentqrs  recommended 
that  the  regulations  allow  primate 
families  to  be  housed  together.  Others 
requested  that  such  housing  be  required. 
One  commenter  stated  that  conspecifics 
should  be  housed  together  whenever 
possible.  While  we  encourage  such 
practices  where  possible,  and  nothing  in 
the  regulations  as  proposed  prohibits 
them,  we  do  not  consider  them  practical 
in  all  cases.  We  are  therefore  making  no 
changes  based  on  these  comments. 

A  small  number  of  commenters 
suggested  that  behavioral  scientists  or 
animal  psychologists  may  be  more 
qualified  ihan  attending  veterinarians  to 
establish  environment  enhancement 
plans.  Under  the  regulations  as 
proposed,  the  attending  veterinarian  has 
responsibility  for  directing  the 
development  of  the  plan.  However, 
nothing  in  the  proposed  regulations 
prohibits  consultation  with  other  animal 
experts.  On  the  contrary,  we  expect  the 
attending  veterinarian  to  carry  out 
whatever  consultation  and  professional 
research  he  or  she  deems  necessary  to 
adequately  advise  the  facility.  One 
commenter  stated  that  at  research 
facilities,  the  environment  enhancement 
plan  should  be  designed  based  on 
consultation  with  and  review  by  the 
Committee.  As  noted,  the  attending 
veterinarian  may  consult  as  necessary 
in  directing  development  of  the  plan. 
Further,  at  research  facilities,  animal 


care  programs  are  subject  to  annual 
review  by  the  Committee. 

A  large  number  of  commenters  stated 
that  group  housing  could  significantly 
interfere  with  research  where  social 
grouping,  or  the  lack  of  it  Is  a  factor. 
Conversely,  a  very  large  number  of 
commenters  stated  that  exemptions  for  • 
research  should  be  allowed  only  if  it  can 
be  documented  that  social  housing  is 
interfering  with  the  research,  Under 
{  2.38(kKl)  of  part  2  of  the  regulations, 
research  facilities  are  required  to 
comply  with  the  standards  in  part  3, 
except  in  cases  where  exceptions  are 
specified  and  justified  in  the  research 
proposal  to  conduct  the  specific  activity 
and  are  approved  by  the  facility's 
Committee.  This  provision  exists  to 
safeguard  approved  research. 

In  order  to  make  clear  situations 
where  group  housing  would  not  be 
appropriate,  we  proposed  to  specify  in 
!§  3.81  (a)(1),  (a)(2),  and  (a)(3)  that  the 
environment  enhancement  plan  may 
provide  that  (1)  A  nonhuman  primate 
that  exhibits  vicious  or  overly 
aggressive  behavior,  or  is  debilitated 
because  of  age  or  other  conditions^ 
should  be  housed  separately;  (2)  a ' 
nonhuman  primate  or  group  of 
nonhuman  primates  that  has  or  is 
suspected  of  having  a  contagious 
disease  must  be  isolated  from  healthy 
animals  in  the  colony  as  directed  by  the 
attending  veterinarian;  and  (3) 
nonhuman  primates  may  not  be  housed 
with  other  species  of  nonhuman 
primates  or  animals  unless  they  are 
compatible,  do  not  prevent  access  to 
food,  water,  and  shelter  by  individual 
animals,  and  are  not  known  to  be 
hazardous  to  the  health  and  well-being 
of  each  other.  We  also  proposed  that 
compatibility  of  nonhuman  primates 
must  be  determined  in  accordance  with 
generally  accepted  professional 
practices  and  actual  observations,  as 
directed  by  the  attending  veterinarian, 
to  ensure  that  the  animals  are 
compatible.  Additionally,  we  proposed 
that  individually  housed  nonhuman 
primates  must  be  able  to  see  and  hear 
nonhuman  primates  of  their  own  or 
compatible  species,  unless  the  attending 
veterinarian  determines  that  it  would 
endanger  their  health,  safety,  or  well- 
being.  A  small  number  of  commenters 
expressed  opposition  to  all  individual 
housing  of  nonhuman  primates.  We 
consider  it  obvious  that  situations  will 
arise  where  housing  in  groups  is  self- 
evidently  more  harmful  than  helpful, 
and  are  making  no  changes  based  on  the 
comments. 

A  small  number  of  commenters  stated 
that  the  specific  provisions  described  in 
the  preceding  paragraph  should  be 
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deleted.  baceoM.  ■ccocding  to  the 
commenten,  they  all  fall  under  the 
catefofy  off  cuneatly  accepted 
profaeehanai  atandwda.  We  conaider  the 
proviitoaa  in  niiaatkm  mlnhnnm 
atandaida  appMcabla  in  all  aituatkiaa. 
We  are  thaiafaw  naking  no  chai^ea 
baaed  oo  the  foaMwento. 


In  ptoDoaad  1 3.ai(b).  we  propoaed  to 
requite  mat  the  plan  diicuieed  ebove 
Include  provlaiooa  Cor  anrirJitng  tha 
phyaical  envinmmaat  in  primary 
endoaurea  by  providing  means  of 
expreaaing  noniafurioua  apedea-typteal 
acUvitiaa,  and  to  provide  that  sprcies 
diffiBrencea  should  be  considered  when 
determining  the  type  or  methods  of 
enrichment  We  provided  in  the 
proposal  that  examples  of 
environmental  enrichments  include 
providing  perches,  swings,  mirrors,  and 
other  ihcreasad  cage  complexities; 

{providing  objects  to  manipulate;  varied 
bod  items;  using  foraging  or  task- 
oriented  feeding  methods;  and  providing 
interactton  with  the  care  giver  or  other 
familiar  and  knowledgeable  person 
consistent  with  personnel  safety 
precautiona. 

Many  commenters  stated  diat  the 
regulations  sfaouM  list  all  of  &e  spedflc 
areas  that  most  be  addressed  in  an 
environmental  enridunent  plan.  Some 
commenters  expressed  concern  that  tfie 
lack  of  a  guide  in  choosing  environment 
enrichments  could  result  in  prolonged 
experimentation  at  Ae  expense  ^  the 
primates'  health  and  research  funds.  A 
number  of  commenters  submitted 
specific  practices  that  they  believed 
should  be  induded  in  achieving 
environmental  enridmient.  One 
commenter  recoaamended  that  die 
Departmoit  set  forth  an  exhaustive  list 
of  unacceptable  practices.  The 
provisions  in  |  S.81  of  the  proposal  set 
forth  broad  standards  that  must  be  met 
to  ensure  the  peycfaoiogical  well-being  of 
nonhuman  primates.  Section  3.81(b)  is 
more  specific  requiring  enrichment  of 
the  physical  envirooment  by  providing 
meana  of  expressing  spedes-typical 
activitiee.  Rxamples  of  such  enrichment 
are  provided  Beyond  this,  however,  we 
do  not  consider  it  appropriate  to  attempt 
to  set  fbrtfa  an  exhaustive  list  of  methoda 
of  achieving  environmental  enrichment 
Becaase  of  tha  many  variablea  affactb^ 
how  best  to  enrich  ^a  environment  for 
species  and  ankaala  ttat  have  diffsrent 
needs  and  that  are  held  under  difliertng 
oonditiona.  soch  a  lisHag  wodd  be 
wnMcassarily  raatriciive.  and  wodd  not 
allow  for  advances  in  animd  behaviord 
Nordowvconaidariti 
'toaatlocdia 


practloea.  Pneticsa  will  ba  considered 
unacceptable  if  they  do  not  pronotc 
compHanca  with  the  standards  in  1 3.81 
as  proposed. 

Severd  commenters  recommended 
that  a  pand  of  experts  in  prima  tology 
shodd  ba  famed  to  devetop 
standanttiad  plana  for  environmentd 
enrichment  of  nonhuman  primates.  For 
tha  leaaons  set  forth  In  the  preceding 
paragraph,  we  do  not  consider  it 
appropriate  to  attempt  to  set  forth  a 
comprehensive  listing  of  spedflc 
standarda  for  cnvtroomentd 
entidunent  A  committee  cd  tha  nature 
described  by  tha  conmenters  was 
convened  pdor  to  the  initiation  of  this 
nilemaking  process.  We  have  drawn  on 
the  recommendations  of  that  committee 
in  developing  this  rdemaldng. 

One  oonmenter  stated  that  tha 
regdationa  should  list  what  spedes- 
typicd  behaviors  are  required,  because 
all  behavtors  are  not  possible  in  a  cage. 
We  do  not  consider  such  a  change 
practicd  or  necessary,  and  expect 
common  sense,  along  with  profesdond 
udgaownt  to  assist  tai  determining  what 
Mhaviors  can  and  shodd  be  promoted 
in  cagad  animals. 

One  oonunenter  stated  that 
profesdond  standarda  for 
environmental  enrichment  do  not  exist 
We  disagree.  While  we  welcome 
additional  research  with  regard  to 
environmentd  enrichment  saffldoit 
profesaiond  conaenaus  already  exists  to 
make  plana  for  such  enrichment 
appropriate.  A  small  number  of 
commenters  stated  that  there  is  no 
definable  spedes-typicd  behavior  in 
captive  ni»human  primates.  We 
disagree.  Spedes-typicd  behavior  has 
been  defined  in  both  wild  and  captive 
popdaticoa.  and  sufiident  data  exista  to 
meet  the  standards  as  prt^xMed. 

Spedd  Considerations 

In  1 3.81(c)  of  the  proposal  we 
proposed  tiiat  certain  categories  of 
nonhuman  primates  must  receive  spedd 
attention  regarding  enhancement  of 
their  environment  We  proposed  to 
require  facilities  to  provide  for  the 
spedd  psydiologicd  needs  oi  (1) 
infanta  and  young  Juveniles.  (2)  those 
that  show  si^ia  of  being  in 
psychologicd  distress  through  behavior 
or  appearance.  (3)  tfaoee  uaed  in 
researdi  for  which  the  Committae- 
approvad  protocd  reqdrea  restricted 
activity.  (4)  individnally  housed 
nonhnman  pcimataa  that  are  unable  to 
see  and  hear  ncahaman  prtmataa  of 
their  own  or  oompatibla  spades,  and  (5) 
great  apea  wiighing  ovar  110  Iba.  (SO  kg). 

As  prapoaad.  this  apodd  attanttoa 
wodd  be  baaad  on  the  naada  of  tha 


with  the  tostractions  of  the  attending 
veterinarian.  Some  examples  of  specid 
attention  wodd  be  spedal  feeding  plans 
for  )aveniles,  and  increased  one-on-one 
care  for  animals  showing  psychological 
distress. 

A  small  mnnber  of  commenters 
requested  that  additional  criteria  be 
provided  as  to  what  constitutes  spedal 
attention.  We  are  making  no  changes 
based  on  these  comments.  The  form  this 
spedal  attention  must  take  will  depend 
to  a  great  extent  upon  fdiat  form  of 
environment  enhancement  is  afforded 
all  of  the  nonhuman  primates  in  a 
facility  under  the  required  plan.  Rather 
than  restrict  forms  of  spedal  attention 
to  a  finite  list  we  consider  it  appropriate 
as  proposed  to  base  the  spedal 
attention  on  the  needs  of  the  individual 
species,  in  accordance  with  the 
instructions  of  the  attending 
veterinarian. 

Severd  commenters  statetUhat  at 
research  facilities,  the  Committee  and 
not  the  attending  veterinarian  shodd 
determine  what  spedd  attention  is  ■ 
necessary.  We  consider  it  appropriate  in 
general  to  give  respondbility  for 
determining  appn^riate  specid 
attention  to  tlw  attending  veterinarian. 
However,  the  regulations  do  not  prohibit 
consdtation  with  the  Committee. 

A  number  of  coaunenters  addressed 
the  requirement  for  specid  attention  for 
nonhuman  primates  that  show  signs  of 
beii^  in  psychological  distress  through 
behavior  or  appearance.  A  small 
number  of  commenters  recommended 
that  the  term  "psychologicd  distress"  be 
changed  to  "paychological  pathology," 
because,  according  to  the  commenters, 
psychologicd  distress  can  be  of  a 
transient  or  insignificant  nature.  We 
consider  the  term  "psychologicd 
distress"  to  better  convey  our  intent  that 
facilities  remedy  even  transient 
psychologicd  distnrbancea  than  does 
the  change  recommended  by  the 
commenters,  and  are  making  no  changes 
based  on  these  commoits.  A  smdl 
number  of  commenters  stated  that  if  a 
nonhuman  primate  exhibite 
stereotypical  movements,  such  as  hair 
pulling  or  similar  signs  of  psychological 
distress,  consdtation  with  outeide 
expcrta  shodd  occur.  Under  the 
regdations,  a  fadhty  ia  required  to 
provide  adequate  veterinary  care  to  ito 
animals.  In  certain  casea,  the  attending 
veterinarian  may  conaider  it  necessary 
to  omdoct  outside  consdtation  in 
administering  such  care.  However,  we 
do  not  conaider  it  neceesary  or  practicd 
to  include  in  the  regulations  a 
compendigB  of  what  constitutes 
adaquata  veterinary  care.  One 
commenter  reqineetad  dmt  die 
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regdations  indude  a  defmition  of 
"psychological  distress."  We  consider 
the  provision  in  question  to  be  clear  as 
written.  Any  behavior  or  appearance 
that  would  indicate  abnormal  stress 
must  be  addressed. 

One  commenter  requested  that  the 
regulations  include  examples  of 
restricted  activity  in  research  situations 
that  wodd  require  special  attention.  We 
are  making  no  changes  based  on  this 
comment.  The  nature  of  restricted 
activity  deemed  necessary  under  a 
research  protocol  is  subject  to  approval 
by  the  Committee.  We  do  not  consider  it 
appropriate  to  attempt  to  enumerate  in 
the  regulations  examples  of  restrictions 
that  are  the  responsibility  of  the 
Comn.°ttee. 

Severf  1  commenters  recommended 
that  the  (provisions  in  S  3.81(c)(5)  as 
proposed  be  broadened  to  require 
special  attention  for  great  apes  other 
than  those  weighing  over  110  lbs.  (50  kg). 
We  are  making  no  changes  based  on 
these  comments.  The  special  attention 
to  be  provided  great  apes  over  110  lbs.  is 
related  to  their  need  for  additional 
space  over  that  required  for  other  great 
apes  in  §  3.80.  For  this  reason,  we  do  not 
consider  it  necessary  to  require  special 
attention  for  the  smaller  great  apes. 

Restraint  Devices 

We  also  proposed  that  the  plan  to  be 
developed  by  the  facility  include 
provisions  addressing  restraint  devices. 
We  proposed  that  nonhuman  primates 
must  not  be  maintained  in  restraint 
devices  udess  required  for  health 
reasons  as  determined  by  the  attending 
veterinarian,  or  by  a  research  proposal 
approved  by  the  Committee  at  research 
facilities.  As  proposed,  maintenance 
under  such  restraint  wodd  be  limited  to 
the  shortest  period  possible.  We 
proposed  that  in  instances  where  long- 
term  (more  than  12  hours)  restraint  is 
reqdred.  the  nonhuman  primate  must  be 
provided  the  opportimity  daily  for 
unrestrained  activity  for  at  least  one 
continuous  hour  during  the  period  of 
restraint  udess  continuous  restraint  is 
required  by  the  research  proposal 
approved  by  the  Committee  at  research 
facilities. 

A  small  number  of  commenters 
supported  the  proposed  provisions 
regarding  restraint  devices  as  written.  A 
small  number  of  commenters  stated  that 
the  proposed  exercise  period  for 
restrained  nonhuman  primates  is 
insufficient  Upon  review  of  the 
commente,  we  continue  to  consider 
release  for  one  continuous  hour  during 
the  period  of  restraint  adequate  to 
promote  the  animal's  well-being,  and  are 
making  no  changes  based  on  these 
commente. 


A  small  number  of  other  commenters 
recommended  that  it  be  required  that 
restrained  nonhuman  primates  receive 
social  contact  with  a  conspecific 
primate  during  the  exercise  period,  and 
that  all  animals  placed  in  restraint 
devices  with  the  approval  of  the 
facility's  Committee  be  inspected  by  the 
Committee  prior  to  the  Committee's 
granting  approval  for  use  of  the  restraint 
device.  We  are  making  no  changes 
based  on  these  comments.  The  special 
needs  of  restrained  animals  are  ah«ady 
addressed  in  {  3.81(c)(3)  as  proposed. 
Further,  the  restraint  of  animals  must  be 
reviewed  by  the  Committee  at  least 
twice  annually,  in  accordance  with  part 
2  of  the  regdations.  Similarly,  the 
recommendation  of  the  commenter  who 
suggested  that  the  Committee  be 
required  to  investigate  alternatives 
before  approving  research  protocols  is 
already  addressed  in  |  2.31(d)(l)(ii)  of 
part  2  of  the  regdations. 

A  small  number  of  commenters 
expressed  concern  that  requirements  for 
the  exercise  of  restrained  animals  wodd 
interfere  with  research  protocols.  Some 
of  these  commenters  recommended  that 
requirements  for  restrained  animals  be 
left  to  the  Committee.  We  disagree  that 
the  provisions  as  proposed  regarding 
restrained  animals  would  interfere  with 
research.  Under  fi  2.38(k)(l)  of  part  2  of 
the  regdations,  exceptions  to  die 
standards  in  part  3  may  be  made  when 
such  exceptions  are  specified  and 
justified  in  the  proposal  to  conduct  an 
activity  and  are  approved  by  the 
Committee.  For  this  reason,  we  are  not 
adopting  the  recommendation  of  the 
commenter  who  stated  that  continuous 
restraint  for  more  than  12  hours  shodd 
be  prohibited  in  all  cases. 

A  small  number  of  commenters 
requested  that  the  regulations 
differentiate  between  restriction  of 
movement  and  restraint  We  are  making 
no  changes  based  on  these  comments. 
The  regulations  as  proposed  clearly 
pertain  to  maintenance  in  restraint 
devices.  We  consider  the  reference 
adequate  to  convey  our  intent  as 
written. 

Exemptions — Section  3.81(e) 

In  S  3.81(e)(1)  of  the  proposal,  we 
proposed  that  the  attending  veterinarian 
may  exempt  individual  nonhuman 
primates  from  participation  in 
environment  enhancement  plans 
because  of  their  health  or  condition,  or 
in  consideration  of  their  well-being,  and 
must  document  the  basis  of  such 
exemptions  for  each  nonhuman  primate. 
The  basis  of  the  exemption  wodd  have 
to  be  recorded  by  the  attending 
veterinarian  for  each  nonhuman 
primate.  Udess  the  basis  for  an 


exemption  is  a  permanent  condition,  it 
wodd  be  required  that  the  attending 
veterinarian  review  the  exemption  at 
least  every  30  days. 

We  proposed  in  S  3.81(e)(2)  of  the 
proposal  that  the  research  facility's 
Committee  may  exempt  individual 
nonhiunan  primates  from  some  or  all  of 
the  environment  enhancement  plans,  for 
scientific  reasons  set  forth  in  the 
research  proposal.  We  proposed  to 
require  that  the  basis  of  such  exemption 
be  documented  in  the  approved 
proposal  and  be  reviewed  at  appropriate 
intervals  as  determined  by  the 
Committee,  but  not  less  than  annually. 

We  additionally  proposed  to  require 
that  records  of  any  exemptions  be 
maintained  by  the  dealer,  exhibitor,  or 
research  facility  and  be  made  available 
to  USDA  officials  or  officials  of  any 
pertinent  funding  Federal  agency  upon 
request 

A  small  number  of  commenters 
expressed  opposition  to  what  they 
termed  "loopholes"  in  the  regdations, 
which  they  stated  wodd  allow  . 
researchers  to  house  animals  in 
isolation  merely  by  claiming  necessity. 
As  discussed  above,  we  do  not  have  the 
authority  to  interfere  with  approved 
research,  and  are  making  no  changes 
based  on  these  comments.  Several 
commenters  opposed  exemptions  of  any 
sort  Permitting  exemptions  based  on 
approved  research  protocols  is 
consistent  with  the  provisions  of  the  Act 
that  we  not  interfere  with  the  design, 
outlines,  or  guidelines  of  actual 
research.  It  may  be  necessary  to  the 
health  and  well-being  of  the  animals  to 
allow  for  exemptions  for  medical 
reasons.  We  are  therefore  making  no 
changes  based  on  these  comments. 

A  number  of  commenters  stated  that 
the  provisions  for  exemptions  will 
require  excessive  paperwork,  will  be 
costly,  and  will  subject  the  attending 
veterinarian's  opinion  to  unqualified 
review.  Throughout  these  regdations, 
we  have  attempted  to  minimize 
recordkeeping  requirements.  However, 
we  continue  to  consider  it  necessary  in 
facilitating  inspection  and  enforcement 
that  exemptions  bom  the  environment 
enhancement  plan  granted  by  the 
attending  veterinarian  be  documented 
and  be  subject  to  review  by  the 
Department.  We  do  not  agree  that  it  is 
necessary,  however,  as  one  commenter 
recommended,  that  documentation  of 
exemptions  be  provided  to  the 
Department  Under  the  proposed 
regdations,  these  records  must  be  made 
available  to  APHIS  upon  request  We 
consider  that  provision  adequate  to 
ensure  proper  inspection  and 
enforcement. 
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A  imall  aumbtt  of  comiiMnten  tUted 
that  sxamptioiu  aheuld  b«  raviewad  by 
tbr    ttBoding  veterinariaa  "»»  necdad." 
nth     than  every  30  days  aa  proposed. 
We  are  Baking  no  changBa  based  on 
these  mmiaents.  Because  of  the 
importance  accorded  the  promotion  of 
the  psychological  well-being  of 
nonBumaa  primates  under  the  Act.  and 
because  medical  omdltions  in  many 
cases  change  fkeqoently.  we  consider  it 
neceaaaiy  and  appropriate  to  ensure 
that  exemptions  to  the  environment 
enhancement  plan  be  reviewed  on  a 
regnlar  basis,  to  ensure  that  the 
exemptions  are  not  In  effect  any  longer 
than  is  necessary. 

A  smaO  mnnber  of  coramenters  stated 
that  the  facility  shonM  designate  the 
indhridoal  most  qoaUfled  to  grant 
exemptions,  because  the  attending 
veterinariatt  may  not  be  the  most 
qualified  tadividQal  available  with 
regard  to  animal  behavior,  and  seldom 
has  contact  with  aondiseased  primates. 
A  small  number  of  commenters  stated 
that  the  Committee,  and  not  the 
attending  veterinarian,  should  have  final 
authority  at  reseercb  facilities  with 
regard  to  exemptiona.  We  ere  making  no 
changes  based  on  these  comments.  "Hie 
exemplioas  granted  by  the  attending 
veterinarian  wiO  be  fsr  medical  reesons, 
which  he  or  siie  ie  qualified  through 
training  toaaeeee. 

Several  coaunentert  stated  that  the 
attending  veterinarian  shodd  be 
permittad  to  exempt  either  individaal 
nonhunan  prinatee  or  groope  of 
nonhuman  primatas  from  participation 
in  the  envitoniaent  enhancement  plan, 
and  that  exemptions  for  permanent 
conditiona.  <m^i™Hiig  old  age.  should  not 
need  to  ba  reviewed  every  30  days.  We 
do  not  ^gPTt  To  enanre  each  nonhuman 
primate's  partidpatkn  in  the 
environment  enhancement  plan  to  the 
fullest  extent  poeail>le,  exemptions  need 
to  be  made  on  an  indivfafatal  basis, 
accordiag  to  the  health.  "M»^«him.  and 
well-being  of  the  animal  No  blanket 
exemptiona  for  groups  or  conditions  are 
acceptable. 

Several  commenters  recommended 
that  it  be  required  that  exemptions  made 
by  the  Coaunitlae  be  reviewed  every  30 
days.  We  do  not  apce  with  the 
commantMs'  recommendation. 
Exemptions  made  by  the  Committee  will 
be  made  for  reasons  relating  to  an 
approved  research  protocol  Such 
exemptiona  are  not  subfect  to  as  rapid 
change  as  exemptiooa  for  medical 
reasons,  and  do  not  need  to  be  reviewed 
as  often  as  those  for  medical  reasona. 

Feeding— Sect'oB  3.82 

In  i  3.82(a)  of  our  proposal  we 
proposed  minor  changes  to  existing 


I  379  to  require  that  tha  amount  of  food, 
type  of  food,  and  frequency  of  feeding 
be  appropriate  for  the  spedes.  size,  age, 
and  condition  of  the  nnnhnman  primate, 
and  for  the  conditions  in  which  the 
nonhuman  primate  ia  maintained,  and 
be  in  accordance  with  generally 
accepted  proieasional  and  husbandry 
practices  ami  mttritional  standards.  We 
alao  proposedin  1 3.82(a)  that  the  food 
must  be  dean.  «dx>le8ome.  and 
palatabU. 

One  eommenter  supported  the 
proviaieos  of  proposed  i  3.82  as  written. 
Another  commfnlei  stated  that  in  group 
housing,  there  \m  no  way  to  ensure  that 
food  will  remain  dean,  uncontaminated. 
wholesome,  and  palatable.  We  are 
making  no  changes  to  our  proposal 
based  on  this  comment.  As  we  stated  in 
our  proposal  while  we  agree  that  the 
food  may  not  always  remain  dean  after 
it  is  offsred  to  the  nonhuman  primates,  it 
is  possible  and  necesaary  to  make  sure 
that  the  food  ia  in  appropriate  condition 
at  the  time  it  is  offered. 

A  small  number  of  commenters  stated 
that  eecfa  nonhuman  primate  should  be 
fed  a  varied  diet  with  at  leest  three 
diffisrent  feed  types  offered  at  each 
feeding.  These  commenters  also  stated 
that  monkey  chow  with  outdated 
expiration  dates  should  not  be  fed  to 
nonhuman  primates.  Other  commenters 
stated  that  a  varied  diet  should  be 
required,  with  chow  forming  no  more 
than  50  percent  of  a  laboratory 
nonhmnan  primate's  diet.  One 
eommenter  recommended  that  varying 
feeding  methods  be  required.  We  agree 
that  f(>od  should  not  be  offered  when  its 
quality  has  deteriorated.  This  concern  is 
already  addressed  under  the  regulations 
as  proposed,  which  requires  that  food  be 
palatable  to  the  animals  and  of 
sufficient  nutritive  value  to  maintain  a 
healthful  condition  and  wei^t  range  for 
the  animal,  and  to  meet  its  normal  daily 
nutritional  requirmnents.  However,  as 
we  discussed  in  our  proposal  whether  a 
particular  animal  or  spedes  of 
nonhuman  primate  would  benefit  bom  a 
varied  diet  or  varying  feeding  methods 
is  a  decision  that  can  best  be  made  by 
the  attending  veterinarian.  Therefore, 
we  are  retaining  the  provisions  in 
i  3.81(b)  as  proposed  that  inchide 
"varied  food  items"  and  "foraging  and 
task-oriented  feeding  methods"  as 
examples  of  environmental  enrichment 

One  Goamunter  recommended  that 
primates  shouU  be  provided  mth 
natural  unprocessed  fruits  to  aid 
clinicians  in  judging  the  well-being  of 
the  animals,  based  on  their  consumption 
of  these  items.  We  do  not  consider  the 
consumptioB  of  any  pwticular  food  to  be 
a  reliable  indicator  of  an  animal's  wall- 


being  and  are  making  no  changes  based 
on  this  comment 

We  proposed  in  {  S.82(b)  that 
nonhuman  priautes  must  be  fed  at  least 
once  each  day,  except  as  otherwise  . 
might  be  required  to  provide  adequate 
veterinary  care,  with  infants  and 
juveniles  required  to  be  fed  as  often  as 
necessary  in  accordance  with  generally 
accqited  profossionel  and  husbandry 
practices  and  nutritional  standards. 
Several  commenters  specifically 
supported  these  providons  as  written. 
One  eommenter  recommended  that  the 
regulations  require  that  primates  be  fied 
at  least  twice  daily.  Based  on  our 
'  experience  enforcing  the  regulations,  we 
continue  to  consider  once  daily  feeding 
to  be  adequate  for  nonhuman  primates, 
and  are  making  no  changes  based  on  the 
comment 

We  proposed  to  require  in  proposed 
S  3.62(c)  that  multiple  feeding  sites  be 
made  available  if  members  (rf  dominant 
nonhuman  primate  or  odier  species  are  • 
fed  together  with  other  nonhuman 
primates.  A  number  of  commenters 
specifically  supported  proposed  f  3.82(c) 
as  written.  A  number  of  commenters 
opposed  the  provisions  regarding 
multiple  feeding  sites,  stating  that,  due 
to  dominance  behavior,  multiple  feeding 
sites  would  not  ensure  that  aU  animals 
will  get  food.  We  are  making  no  changes 
based  on  these  comments.  Whatever- 
practical  problems  have  to  be  met  to 
provide  each  nonhuman  primate  access 
to  food  each  day,  they  cannot  justify 
ignoring  the  feeding  needs  of  the 
animals  housed  at  a  fadlity. 

Several  commenters  stated  that 
multiple  feeding  sites  should  be  required 
only  if  individuals  are  unable  to  feed 
due  to  social  dominance  relationships. 
As  worded  in  the  proposal  S  3.82(c) 
bases  the  need  for  multiple  feeding  sites 
on  the  presence  of  dominant  animala, 
Such  a  premise  implies  that  dominant 
animals  will  hinder  other  aniq^^l#  ftnm 
adequate  access  to  food.  We  therefore 
consider  the  commenters' 
recommendation  to  be  addressed 
adequatdy  by  the  regulations  as 
proposed. 

Section  3.82(c)  as  proposed  also 
requires  observation  of  the  feeding 
practices  of  the  animals  to  determine 
that  each  receives  a  suffident  amount  of 
food.  One  eommenter  stated  that 
observation  at  each  feeding  might  be 
impractical;  that  it  is  sufficient  to 
observe  every  third  day  and  regroup  the 
animals  with  compatitde  peers  if 
necessary.  As  worded,  the  regulationa 
require  only  that  obeervation  be  carried 
out  to  ensure  tbet  aU  animals  receive 
sufficient  food.  No  specific  fiwyiency  of 
observation  is  provided  for.  One 
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eommenter  objected  to  the  requirement 
for  observation,  and  suggested  instead 
that  excess  food  be  offered  to  ensure 
that  all  animals  have  enough  to  eat  We 
do  not  agree  with  the  eommenter. 
Excess  food  may  be  detrimental  to  the 
health  and  well-being  of  the  animals, 
and  may  create  pest  problems. 

A  number  of  commenters  suggested 
that  methods  other  than  observation  be 
used  to  determine  whether  nonhuman 
primates  are  being  fed  enough,  llie 
methods  recommended  by  the 
commenters  induded  monitoring  the 
animals'  weight  and  coat  condition.  The 
regulations  as  proposed  already  require 
that  the  food  fed  to  nonhuman  primates 
must  be  of  a  sufficient  quantity  and 
have  suffident  nutritive  value  to 
maintain  a  healthy  condition  and  weight 
range  of  the  animal  Although  these  are 
valid  parameters,  they  are  not  affected 
exclusively  by  the  amount  of  food  eaten. 
The  only  way  to  be  certain  that  all 
animals  receive  a  suffident  quantity  of 
food  is  by  direct  observation. 

We  proposed  to  continue  to  require 
sanitization  of  food  containers  at  least 
once  every  two  weeks  and  also 
proposed  to  require  that  food  containers 
be  sanitized  whenever  used  to  provide 
food  to  a  different  nonhuman  primate  or 
social  grouping  of  nonhuman  primates. 
We  specified  tiiat  approved  methods  of 
sanitization  would  be  those  methods 
provided  in  proposed  9  3.84(b)  for 
sanitization  of  primary  endosures. 
Several  commenters  specifically 
supported  these  provisions  as  written. 
One  eommenter  stated  that  it  may  be 
impossible  to  keep  food  dry  in  outdoor 
facilities.  We  disagree.  Feeders  can  be 
constructed  so  as  to  keep  food  dry  and 
protected  frt>m  the  weather.  We  are 
therefore  making  no  changes  based  on 
this  comment 

Watering— Section  3.83 

In  proposed  |  3.83,  we  proposed  minor 
changes  to  existing  i  3  JO  to  require  that 
sufficient  potable  water  be  provided  to 
the  nonhuman  primates.  We  proposed  to 
retain  the  requirement  that  if  water  is 
not  available  to  the  nonhuman  primates 
at  all  times,  it  must  be  offered  to  them  at 
least  twice  a  day,  and  we  proposed  to 
add  a  requirement  that  the  water  be 
offered  for  at  least  1  hour  each  time  it  is 
offered.  Under  our  proposal  the 
attending  veterinarian  could  vary  these 
requirements  whenever  necessary  to 
provide  adequate  vetermary  care  to  the 
nonhuman  primates.  We  proposed  to 
continue  to  require  sanitization  of  water 
containers  at  least  once  every  2  weeks 
and  also  to  require  sanitization  when 
used  to  provide  water  to  a  different 
nonhuman  primate  or  sodal  grouping  of 
nonhuman  primates^  We  qiecified  that 


approved  methods  of  sanitization  would 
be  those  methods  provided  in  proposed 
9  3.84(b)(3)  for  sanitization  of  primary 
endosures. 

A  small  number  of  commenters 
specifically  supported  proposed  9  3  J3 
as  written.  A  number  of  commenters 
recommended  that  we  require  that 
potable  water  be  provided  continuously 
under  all  circumstances,  or  that  at  least 
4  hours  pass  between  the  twice  daily 
watering,  to  account  for  spedes 
differences.  Other  commenters  stated 
that  the  proposed  requirements 
regarding  how  often  nonhuman  primates 
must  be  offered  water  were  too  rigid, 
and  that  a  schedule  for  watering  should 
be  established  according  to  professional 
discretion.  Based  on  our  experience 
enforcing  the  regulations,  we  believe 
that  it  is  necessary  for  the  well-being  of 
nonhuman  primates  to  offer  them  water 
at  least  twice  daily.  Upon  review  of  the 
comments,  however,  we  agree  that 
greater  emphasis  needs  to  be  placed  on 
the  needs  of  individual  animals  and 
spedes.  We  are  therefore  providing  in 
.this  final  rule  that  if  potable  water  is  not 
continually  available  to  nonhuman 
primates,  it  must  be  offered  as  often  as 
necessary  to  ensure  their  health  and 
well-being,  but  not  less  than  twice  daily 
for  at  least  1  hour  each  time,  unless 
otherwise  restricted  by  the  attending 
veterinarian,  or  as  required  by  the 
research  proposal  approved  by  the 
Committee  at  research  facilities. 

Cleaning,  Sanitization,  Housekeeping, 
and  Peat  Control— Section  3.84 

In  our  proposed  revisions  to  existing 
9  3.81.  we  included  the  requirement  that 
excreta  and  food  waste  be  removed 
from  primary  endosin^s  daily,  and  from 
imdemeath  them  as  often  as  necessary 
to  prevent  an  excessive  accumulation  of 
feces  and  food  waste,  to  prevent  the 
nonhuman  primates  from  becoming 
soiled  and  to  reduce  disease  hazards, 
insects,  pests,  and  odors.  We  proposed 
to  require  that  fixtures  inside  primary 
endosures,  such  as  bars  and  shelves, 
must  be  kept  clean  and  be  replaced 
when  worn.  We  also  proposed  that  dirt 
floors,  floors  with  absorbent  bedding, 
and  planted  areas  in  primary  enclosures 
must  be  spot-deaned  with  suffident 
frequency  to  ensure  all  animals  the 
freedom  to  avoid  contact  with  excreta, 
or  as  often  as  necessary  to  reduce 
disease  hazards,  insects,  pests,  end 
odors.  We  proposed  to  require  that  if  the 
nonhuman  primates  engage  in  scent 
marking,  hard  surfaces  in  the  primary 
enclosures  must  be  spot-cleaned  daily. 

A  small  number  of  commenters 
supported  the  provisions  in  proposed 
9  34M  as  written.  A  small  number  of 
conunorters  steted  that  dm  regulations 


should  require  that  excreta  and  food 
waste  be  removed  from  primary 
endosures  only  as  often  as  necessary, 
rather  than  daUy  as  proposed.  We  are 
making  no  changes  based  on  these 
comments.  We  caiuiot  envision  many 
situations  where  daily  cleaning  of  the 
inside  of  a  primary  endosure  would  not 
be  necessary,  and  tiierefore  do  not 
consider  it  appropriate  to  allow  for 
departures  from  that  frequency. 

One  eommenter  stated  that  spot- 
cleaning  of  hard  surfaces  in  primary 
endosures  housing  scent-marking 
species  should  be  required  to  be  done  at 
regular  intervals  according  to 
professional  discretion,  rather  than  daily 
as  proposed.  We  disagree.  By  spot- 
cleaning,  the  environment  of  the  scent- 
maridng  spedes  will  not  be  unduly 
disrupted,  and  we  continue  to  consider 
daily  spot-cleaning  necessary  to  protect 
the  health  and  well-being  of  the  animals. 

We  also  proposed  that  when  using 
water  to  dean  the  primary  endosure,  a 
stream  of  water  must  not  be  directed  at 
a  nonhuman  primate.  Additionally, 
when  steam  is  used  to  dean  the  primary 
enclosures,  nonhuman  primates  would 
have  to  be  removed  or  adequately 
protected  to  prevent  them  from  being 
injured.  We  proposed  to  require  that 
indoor  primary  endosures  be  sanitized 
once  every  two  weeks,  and  induded 
language  to  make  dear  that  used 
primary  endosures  would  have  to  be 
sanitized  before  being  used  to  house 
either  another  nonhuman  primate  or 
group  of  nonhuman  primates. 

A  very  large  number  of  commenters 
stated  that  the  regulations  should 
require  that  nonhuman  primates  be 
removed  from  primary  endosures  before 
those  endosures  are  cleaned, 
particdarly  by  steam.  We  recognize 
clearly  the  potential  dangers  to  animals 
that  are  not  property  protected  when 
steam  deaning  is  taking  place.  It  was 
our  intent  in  wording  the  proposal  as  we 
did  to  make  it  dear  that  animals  must 
be  removed  from  their  primary 
endosures  during  steam  deaning,  unless 
they  are  otherwise  adequately 
proteded.  However,  upon  review  of  the 
comments  regarding  this  provision,  we 
consider  it  appropriate  to  reword  that 
provision  to  dariify  our  intent  further. 
Additionally,  we  consider  it  appropriate 
to  reword  the  requirement  regarding  the 
wetting  of  animals  during  deaning, 
again  to  darify  our  intent  Therefore,  in 
this  final  rule,  we  are  providing  in 
9  3.B4(a)  that  when  steam  or  water  is 
used  to  dean  the  primary  enclosure, 
whether  by  hosing,  flushing,  or  other 
methods,  nonhuman  primates  must  be 
removed,  unless  the  endosure  is  large 
enou^  to  ensure  that  the  animals  im>uld 
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not  be  harmed,  wetted,  or  distressed  in 
the  process.  In  prohibiting  the  wetting  of 
animals,  our  intent  is  to  prohibit  the 
direct  wetting  of  animals  during  the 
cleaning  process.  We  do  not  consider  it 
deleterious  to  the  animals,  for  example, 
to  have  their  feet  wetted  by  water 
resulting  from  cleaning. 

One  commenter  stated  that  many 
facilities  use  transfer  cages,  and 
expressed  concern  that  the  proposed 
regulations  will  malce  it  necessary  to 
hold  or  transfer  animals  in  cages  that 
are  of  equal  size  to  the  home  cage,  and 
to  sanitize  this  transfer  cage  before 
holding  another  animal.  As  proposed, 
the  standards  do  not  prohibit  the  use  of 
transfer  cages  if  they  comply  with  the 
transport  enclosure  requirements  in 
I  3.87(e)  as  proposed.  The  intent  of  the 
sanitization  requirements  as  proposed  is 
to  prohibit  the  use  of  soiled  cages  and  to 
limit  the  transmission  of  disease  agents 
between  animals  from  different  rooms 
or  groufw.  Under  the  regulations  as 
proposed,  an  enclosure  could  be  used 
successively  for  animals  of  the  same 
group,  unless  it  becomes  soiled. 

A  number  of  commenters 
recommended  that  perches,  bars,  and 
shelves  should  be  replaced  when 
excessively  worn  or  soiled.  We  are 
making  no  changes  based  on  this 
comment  The  r^xdations  as  proposed 
already  require  that  these  fixtiires  be 
replaced  when  worn.  We  consider  it 
excessive  and  unnecessary,  however,  to 
require  their  replacement  when  they  are 
soiled. 

In  proposed  i  3.84(b)(3),  we  included 
specific  acceptable  means  of 
sanitization,  that  are  the  same  as  those 
in  the  existing  regulations,  with  one 
addition.  We  proposed  to  allow  also  the 
use  of  detergent/disinfectant  products 
that  accomplish  the  same  purpose  as  the 
detergent/disinfectant  procedures 
specified  in  the  existing  regulations. 

Several  commenters  stated  that  a 
daily  disturbance  for  cleaning  would 
harm  the  psychological  well-being  of  the 
nonhuman  primates.  We  do  not  believe 
that  the  simple  daily  removal  of  excreta 
and  food  waste  would  be  significantly 
stressful  to  nonhuman  primates,  and 
believe  it  is  necessary  for  the  physical 
well-being  of  the  animals. 

One  commenter,  addressing  our 
proposed  requirement  that  used  primary 
enclosures  be  sanitized  before  being 
used  to  house  another  nonhuman 
primate,  stated  that  large  outdoor 
natural  primate  habitats  cannot  be 
sanitized  when  animal  groups  are 
changed.  We  are  making  no  changes  to 
our  proposal  based  on  these  comments. 
In  our  proposal  we  specified  that 
primary  enclosures  that  could  not  be 
sanitized  using  traditional  means,  must 


be  sanitized  by  removing  contaminated 
material  as  necessary  to  prevent  odors, 
diseases,  pests,  insects,  and  vermin 
infestation.  We  consider  such  a 
requirement  reasonable,  practicable, 
and  necessary.  Further,  based  on  our 
experience  enforcing  the  regulations,  we 
do  not  anticipate  that,  in  the  types  of 
enclosures  referred  to  by  the 
conunenters,  entire  groups  of  animals 
are  changed  so  fi-equently  as  to  make 
the  proposed  regulation  unnecessarily 
burdensome. 

Several  commenters  recommended 
that  the  proposed  regulations  allow  an 
alternate  sanitization  schedule,  so  that  a 
scent-marked  surface  remains  at  all 
times.  We  are  making  no  changes  to  our 
proposal  based  on  these  comments.  The 
needs  of  scent-marking  species  are 
already  addressed  in  i  3.84(b)(2)  as 
proposed. 

Section  3.84(d)  as  proposed  required 
that  the  facility  must  estabUsh  and 
maintain  an  effective  program  for 
control  of  insects,  external  parasites 
aR'ecting  nonhuman  primates,  and  birds 
and  mammals  that  are  pests.  A  number 
of  commenters  stated  that  the  control  of 
bird  populations  around  outdoor 
enclosures  is  unnecessary  because  birds 
pose  a  low  disease  risk.  We  are  making 
no  changes  based  on  this  comment.  The 
regulations  as  proposed  do  not  require 
control  of  bird  populations  unless  they 
are  pests.  If  there  are  sufficient  numbers 
of  birds  to  affect  the  health  and  well- 
being  of  primates,  due  to  possible 
disease  transmission,  it  is  necessary 
that  the  bird  population  be  controlled. 

Employees — Section  3.85 

Existing  S  3.82  requires  that  there  be  a 
sufficient  number  of  employees  to 
maintain  the  prescribed  level  of 
husbandry  practices  required  by  subpart 
D,  and  that  the  rendering  of  husbandry 
practices  be  under  the  supervision  of  an 
animal  caretaker  with  a  background  in 
animal  husbandry  or  care.  We  proposed 
minor  revisions  to  this  section  in 
proposed  8  3.85  to  make  clear  that  this 
requirement  would  be  imposed  upon 
every  person  subject  to  the  regidations. 
and  that  the  burden  of  making  certain 
that  the  supervisor  is  appropriately 
qualified  would  be  on  the  employer 
regulated  under  the  Act.  We  also 
proposed  to  remove  the  requirement  that 
the  supervisor  be  an  animal  caretaker. 

One  commenter  specifically  supported 
the  provisions  of  proposed  S  3.85  as 
written.  A  number  of  commenters 
objected  to  proposed  (  3.85,  stating  that 
inspectors  and  government 
administrators  are  not  qualified  to  tell 
facilities  that  they  do  not  have  enough 
employees.  One  commenter  stated  that 
such  a  determination  should  be  left  to 


the  attending  veterinarian.  We  are 
making  no  changes  based  on  these 
comments.  As  we  discussed  in  our 
proposal,  whether  a  facility  has  enough 
employees  would  be  determined  on  a 
case-by-case  basis.  We  believe  that 
such  a  determination  can  be  made 
based  on  an  evaluation  of  the  successful 
performance  of  common  husbandry  and 
caretaking  practices  and  on  our  expert 
judgment  of  whether  the  regulations  are 
being  complied  with. 

A  small  number  of  commenters 
suggested  either  that  employee 
evaluation  standards  need  further 
clarification,  or  that  the  regulations 
should  require  that  the  supervisor  be 
sympathetic  toward  the  well-being  of 
nonhuman  primates.  We  are  making  no 
changes  based  on  these  comments.  We 
consider  the  standards  as  proposed 
applicable  to  all  facilities  as  proposed, 
and  disagree  that  they  would  benefit 
from  further  specificity.  We  do  not 
consider  it  either  enforceable  or 
necessary  to  determine  the  emotional 
attitude  of  employees,  as  long  as  they 
perform  according  to  the  regulatory 
standards. 

One  commenter  stated  that  {  3.85  as 
proposed  should  be  reworded  to  state 
that  the  employer  is  responsible  only  for 
the  training  of  the  employees,  and  not 
for  their  performance.  Such  a  change 
would  not  convey  our  intent,  which  is  to 
ensure  compliance  with  the  regulations 
by  holding  the  facility  responsible  for 
both  the  training  and  performance  of  its 
employees.  We  are  therefore  making  no 
changes  based  on  this  comment 

Transportation  Standards 

In  preparing  our  proposal  to  cunend 
the  transportation  standards  we 
consulted  the  "Interagency  Primate 
Steering  Committee  Guidelines" 
developed  by  the  United  States  National 
Institutes  of  Health-sponsored 
Interagency  Primate  Steering 
Conmiittee.  The  Interagency  Primate 
Steering  Committee  is  composed  of  an 
interagency  group  of  scientists 
concerned  with  the  care  and  handling  of 
nonhuman  primates.  The  introduction  to 
the  Guidelines  states  the  following: 

Shipment  of  nonhuman  primates  by  a 
carrier  from  one  location  to  another  is 
stressful,  even  under  the  best  of  conditions. 
The  purpose  of  these  guidelines  it  to 
minimize  the  effects  of  transportation  stress   . 
on  these  animals  and  to  have  them  arrive  at 
their  destination  in  as  good  a  physical 
condition  as  possible,  with  a  minimal  degree 
of  illness  or  mortality.  Secondly,  the 
guidelines  are  intended  to  serve  as  a 
reference  for  adequate  care  of  nonhuman 
primates  for  all  persons  involved  with  the 
shipping  of  these  animals. 
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We  also  considered  the  transportation 
standards  proposed  by  the  U.S. 
Department  of  Interior.  Fish  and 
Wildlife  Service  (USFWS)  for  nonhuman 
primates  imported  from  abroad. 

Based  upon  our  experience  enforcing 
the  existinis  regulations,  and  our 
consideration  of  the  information 
available  to  us,  we  proposed  revisions 
to  the  transportation  standards  in  order 
to  safeguard  the  health,  safety,  and 
psychological  well-being  of  nonhuman 
primates  transported  in  commerce. 

As  part  of  our  revision,  we  proposed 
to  Include  requirements  that  were 
previously  part  of  the  regulations  but 
were  inadvertentiy  omitted  firom  the 
1977  revision  of  the  regulations.  When 
the  transportation  standards  were 
rewritten  in  1977  to  incorporate  the  1976 
amendments  to  the  Act  concerning  the 
commercid  transportation  of  animals, 
the  existing  standards  for  surface 
transportation  were  not  included  in  the 
regulations.  Since  that  time,  the 
standards  have  pertained  to  the 
commercial  transportation  by  common 
carrier  and  only  a  few  paragraphs  have 
pertained  to  surface  transportation  by 
private  vehicle.  The  regulations  we 
proposed  to  reinstate  specifically  affect 
provisions  concerning  ambient 
temperature  during  surface 
transportation  bi  order  to  effect 
improved  traveling  conditions  for 
nonhuman  primates.  As  proposed,  they 
also  impose  similar  requirements  on  all 
persons  subject  to  the  regulations 
engaged  in  the  transportation  of 
nonhuman  primates  in  order  to  afford 
the  animals  necessary  protection 
whenever  they  are  transported  in 
conunerce. 

One  commenter  recommended  that 
"in-house"  transport  should  comply  with 
the  regulations.  Under  the  regidations  as 
proposed,  in-house  transport  is  not 
excluded  from  the  standards,  and 
therefore  must  comply  with  the 
regulations. 

Consignments  to  Carriers  and 
Intermediate  Handlers  for 
Transportation— Section  3.86 

In  proposed  S  3  J6.  we  proposed  to 
expand  the  existing  obligations  imposed 
upon  carriers  and  intermediate  handlers 
(defined  in  part  1  of  the  regulations),  to 
ensure  the  well-being  of  nonhuman 
primates  diuing  transport  in  commerce. 
Our  proposal  required  that  certain 
prerequisites  be  satisfied  before  carriers 
and  intermediate  handlers  could  accept 
nonhuman  primates  for  transport  in 
commerce.  Additionally,  the  proposed 
regulations  included  certain  duties  of 
the  carriers  and  intermediate  handlers 
following  arrival  of  the  sh^ment  at  its 
destinatioo.  Various  obligationa  are 


presenUy  contained  in  existing  i|  3.85 
and  3.88.  We  proposed  to  consolidate 
them  in  one  section,  proposed  9  3-86, 
and  to  add  some  additional  ones  that  we 
considered  necessary  for  the  nonhuman 
primates'  welfare.  Several  conunenters 
opposed  in  general  the  provisions  of 
S  3.86  as  proposed. 

Among  the  existing  regidations 
retained  in  proposed  S  3.86(a)  was  the 
provision  that  carriers  and  intermediate 
handlers  not  accept  a  live  ncmhuman 
primate  for  shipment  frt>m  any  person 
subject  to  the  regulations  more  than  4 
hours  before  the  scheduled  departure 
time  of  the  primary  conveyance  in 
which  the  animal  will  be  shipped, 
except  that  this  time  may  be  extended 
by  agreement  to  6  hours  if  specific  prior 
scheduling  of  the  shipment  has  been 
made.  Several  conunenters  opposed  the 
option  of  extending  the  time  before 
departiue  to  6  hours.  We  have  observed 
no  problems  regarding  the  well-being  of 
nonhuman  primates  because  of  this 
existing  provision,  and  are  therefore 
making  no  changes  based  on  this 
comment 

Existing  {  3.85(b)  requfres  that 
carriers  or  intermediate  handlers  accept 
a  nonhuman  primate  for  shipment  only 
if  it  is  in  a  primary  enclosure  meeting 
the  requirements  of  existing  S  3.85. 
"Primary  enclosures  used  to  transport 
live  nonhuman  primates."  except  that 
they  may  accept  a  nonhuman  primate  if 
it  is  consigned  by  a  person  subject  to  the 
regulations  who  provides  a  certificate 
stating  that  the  primary  enclosure 
conforms  with  S  3'85,  unless  the 
enclosure  is  obviously  defective.  A 
small  number  of  commenters  addressed 
these  provisions,  which  were  contained 
in  §  3.8e(e)  of  the  proposal,  stating  that 
they  were  redundant  because  final 
responsibility  for  determining  the 
suitability  of  primary  enclosures  will 
rest  on  the  carrier  and  intermediate 
handler  in  any  case.  Upon  review  of 
these  comments,  we  agree  that  S  3.8e(e) 
as  proposed  contains  redundant 
provisions.  We  are  therefore  amending 
it  in  this  final  rule  to  make  the  carrier  or 
intermediate  handler  solely  responsible 
for  determining  whether  to  accept  a 
primary  enclosure  for  transportation. 

Existing  S  3.85(c)  states  that  carriers 
and  intermediate  handlers  whose 
facilities  do  not  meet  the  minimiim 
temperature  requirements  provided  in 
the  regulations  may  acc^t  a  nonhuman 
primate  for  transport  if  the  consignor 
furnishes  a  certificate  executed  by  a 
veterinarian,  within  10  days  before 
delivery  of  the  animal  for  transport 
stating  that  the  nonhuman  primate  is 
acclimated  to  air  temperatures  lower 
than  those  prescribed  in  existing  ||  9J0 
and  3,9L  These  provisions  were 


included  in  |  3 J6(f)  of  the  pr(qx>sal, 
where  we  proposed  to  cltuify  the 
certification  regarding  acclimation  of  a 
nonhiunan  primate  to  temperatures 
lower  than  those  prescribed  in  the 
regulations.  We  proposed  to  require  that 
the  certification  of  acclimation  be  signed 
by  a  veterinariaa  tiiat  it  specify  a 
minimum  temperature  that  the 
nonhuman  prkiate  can  safely  be 
exposed  to.  that  it  specify  eadi  of  the 
animals  contained  in  the  primary 
enclosure  to  i^ch  the  certification  is 
attached,  rather  than  referring  to  the 
shipment  of  animals  as  a  whole.  We 
included  the  contents  of  the  certification 
in  paragraph  (f)  of  proposed  |  3J6, 
respectively.  We  proposed  to  clarify 
existing  i  3.85(c)  by  requiring  that  die 
temperatives  to  which  a  nonhuman 
primate  is  exposed  must  not  be  lower 
than  the  minimum  temperature  specified 
by  the  veterinarian  and  must  be 
reasonably  within  the  generally  and 
professionally  accepted  range  for  the 
nonhuman  primate  as  determined  by  the 
veterinarian,  considering  its  age, 
condition,  and  species  of  the  animal, 
even  if  it  is  acclimated  to  temperatures 
lower  than  diose  prescribed  in  the 
regulations.  The  information  required  to 
be  in  the  certificate  is  likewise  stated  in 
the  regulations. 

Existing  9  3.88  requires  the  following: 
(1)  Section  3.86(a)  requires  that 
nonhuman  primates  be  offered  potable 
water  within  the  4  hours  preceding 
transport  in  commerce.  Dealers, 
exhibitors,  and  research  facilities  are 
required  to  provide  water  to  nonhuman 
primates  transported  in  their  own 
primary  conveyance  at  least  every  12 
hours  after  transportation  is  begun  and 
carriers  and  intermediate  handlers  are 
required  to  do  so  at  least  every  12  hours 
after  they  accept  die  animal  for 
transport  (2)  Section  3.88(b)  provides 
requirements  concerning  the  frequency 
of  feeding  nonhuman  primates  and 
similarly  distinguishes  between  those 
persons  transporting  nonhuman 
primates  in  their  own  primary 
conveyances,  and  carriers  and 
intermediate  handlers.  (3)  Section  3.88(c) 
requires  any  dealer,  research  facility, 
exhibitor,  or  operator  of  an  auction  sale 
consigning  nonhuman  primates  for 
transport  to  affix  written  instructicHis 
concerning  the  animals'  food  and  water 
requirements  on  the  outside  of  the 
primary  enclosure  used  for  transporting 
the  nonhuman  primate.  (4)  Section 
3.88(d]  states  that  no  carrier  or 
intermediate  handler  shall  accept  a 
nonhuman  primate  for  tran^Kwt  in 
commerce  unless  written  instructions 
concerning  food  and  water  requirements 
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ar«  afiixsd  to  the  outside  of  its  primary 
enclosure. 

In  proposed  i  3.86(c),  we  proposed  to 
include  the  requirements  of  existing 
i  3.88  by  requiring  that  written 
instructions  concerning  the  food  and 
water  requirements  for  each  nonhuman 
primate  in  the  shipment  be  securely 
attached  to  the  outside  of  the  primary 
enclosure  before  a  carrier  or 
intermediate  handler  may  accept  it  for 
transport 

As  stated  above,  existing  §  3.88(a) 
provides  that  nonhuman  primates  must 
be  provided  water  at  least  every  12 
hours  after  acceptance  by  carriers  and 
intermediate  handlers  for 
transportation.  Existing  t  3.88(b) 
provides  that  nonhuman  primates  more 
than  1  year  of  age  be  offered  food  at 
least  once  every  24  hours  after 
acceptance  by  carriers  and  intermediate 
handlers  for  transportation  and  that 
nonhuman  primates  less  than  1  year  of 
age  be  oH'ered  food  at  least  once  every 
12  hours  after  acceptance  for 
transportation.  We  proposed  to  add  a 
certification  requirement  in  proposed 
i  3.86(d]  that  would  state  that  each 
nonhuman  primate  in  a  primary 
enclosure  delivered  for  transport  was 
last  offered  food  during  the  12  hours 
before  delivery  to  a  carrier  or 
intermediate  handler  and  was  last 
offered  water  during  the  4  hours  before 
delivery  to  a  carrier  or  intermediate 
handler.  As  proposed,  it  would  also 
have  to  include  the  date  and  time  each 
nonhuman  primate  in  the  primary 
enclosure  was  last  offered  food  and 
water.  We  proposed  that  carriers  and 
intermediate  handlers  not  be  allowed  to 
accept  nonhuman  primates  for  transport 
unless  this  certification  accompanies  the 
animal  is  signed  and  dated  by  the 
consignor,  and  includes  the  date  and 
time  it  was  executed.  We  proposed  that 
this  certification,  as  well  as  the  others 
required  in  proposed  |  3.86,  would  also 
have  to  specify  the  species  of  nonhuman 
primate  contained  in  the  primary 
enclosive. 

In  subpart  A  of  this  final  rule,  in 
response  to  comments,  we  are  making 
certain  changes  to  the  requirements  for 
feeding  and  watering  prior  to  transport 
that  we  also  consider  warranted  in 
subpart  D.  We  agreed  with  commenters 
addressing  the  issue  that  keeping  track 
of  a  wide  variety  of  feeding  and 
watering  schedules  for  animals  could 
create  practical  problems  for  carriers. 
To  reduce  this  problem,  we  are  making 
the  same  changes  in  i  3.86  that  we  made 
in  subpart  A.  to  provide  that  carriers 
and  intermediate  handlers  must  not 
accept  a  nonhuman  primate  for 
transportation  in  commerce,  unless  the 


consignor  certifies  in  writing  that  the 
nonhuman  primate  was  offered  food  and 
water  during  the  4  hours  before  delivery 
to  the  carrier  or  intermediate  handler. 
By  requiring  feeding  and  watering 
within  4  hours  of  delivery  for 
transportation,  the  regulations  will  both 
make  more  uniform  the  time  frame 
during  which  animals  will  have  to  be  fed 
and  watered  in  transporiation,  and 
minimize  the  number  of  animals  that 
need  to  be  offered  food  and  water  in 
transportation.  In  most  cases  under  the 
amended  regulations,  animals  being 
transported  will  reach  their  destination 
before  having  to  be  fed  and  watered 
again.  Additionally,  to  eliminate  the 
need  for  the  carrier  to  maintain  a  log  of 
feeding  and  watering  schedules,  we  are 
requiring  that  on  the  feeding  and 
watering  certification  provided  by  the 
consignor,  which  must  be  securely 
attached  to  the  outside  of  the  primary 
enclosure,  there  be  included  specific 
instructions  for  the  next  feeding(s)  and 
watering(8)  for  a  24-hour  period.  We  are 
also  providing  that  instructions  that  no 
food  and  water  be  given  are  not 
acceptable  unless  directed  by  the 
attending  veterinarian. 

Several  commenters  stated  that  since 
most  institutions  restrain  primates  with 
ketamine  prior  to  shipping,  they  may  not 
be  able  to  feed  them  12  hours  prior  to 
delivery.  The  commenters'  concerns 
have  been  addressed  by  the  changes 
just  discussed,  which  require  feeding 
within  the  4  hours  before  delivery  for 
transportation.  Under  this  amended 
provision,  the  animal  can  be  fed  after 
being  placed  into  the  transport 
enclosure. 

In  this  final  rule,  we  are  also  making 
certain  nonsubstantive  formatting 
changes  to  improve  the  clarity  of  |  3.86 
as  proposed.  We  are  combining  the 
provisions  of  proposed  1 9  3.86  (c)  and 
(d)  into  i  3.86(d),  and  are  redesignating 
subsequent  paragraphs  in  |  3.86 
accordingly. 

One  commenter  objected  to  the  need 
for  multiple  certification  forms  under 
I  3.86  as  proposed.  In  this  final  rule,  we 
are  addressing  the  conunenter's 
concerns  by  eliminating  the  need  for 
two  of  the  three  certification  forms  that 
could  possibly  have  been  needed  under 
the  proposal.  Because  this  final  rule 
requires  that  instructions  for  feeding  and 
watering  be  sectuvly  attached  to  the 
primary  enclosure,  we  are  eliminating 
the  need  for  separate  certification  to 
accompany  the  enclosiire.  Also,  by 
making  the  carrier  or  intermediate 
handler  responsible  for  determining  if  a 
primary  enclosure  is  in  adequate 
condition,  we  are  eliminating  the  option 
of  the  consignor  providing  certification 


regarding  the  condition  of  the  primary 
enclosure. 

Existing  |  3.86(d)  requires  carriers  and 
intermediate  handlers  to  notify  the 
consignee  of  the  animal's  aiiival  at  least 
once  every  6  hours  following  arrival  of 
the  nonhuman  primate  at  the  animal 
holding  area  of  a  terminal  facility,  and 
to  record  the  time,  date,  and  method  of 
attempted  and  final  notification  on  the 
shipping  document.  We  proposed  to  add 
limitations  on  how  long  a  nonhuman 
primate  can  be  held  at  a  terminal  facility 
while  waiting  to  be  picked  up  by  the 
consignee.  We  proposed  to  adopt  the 
time  limitations  provided  in  part  2, 
i  2.80,  "C.O.D.  shipments".  Accordingly, 
we  proposed  in  S  3.86(g)  that  the 
consignor  must  attempt  to  notify  the 
consignee  upon  arrival,  and  at  least 
once  every  6  hours  for  24  hours  after 
arrival,  and  then  must  return  the  animal 
to  the  consignor  or  to  whomever  the 
consignor  designates  if  the  consignee 
cannot  be  notified.  Under  our  proposal, 
if  the  consignee  is  notified  and  does  not 
take  physical  delivery  of  the  nonhuman 
primate  within  48  hours  of  its  arrival,  the 
carrier  or  intermediate  handler  must 
likewise  return  the  animal  to  the 
consignor  or  to  whomever  the  consignor 
designates. 

We  proposed  to  revise  existing 
S  3.85(d}  to  specifically  require  that 
carriers  and  intermediate  handlers 
continue  to  maintain  nonhuman 
primates  in  accordance  with  generally 
accepted  professional  and  husbandry 
practices  as  long  as  the  animals  are  in 
their  custody  and  control  and  until  the 
animals  are  delivered  to  the  consignee 
or  returned  to  the  consignor  or  to 
whomever  the  consignor  designates. 
One  commenter  opposed  the 
requirement  as  proposed  that  carriers 
and  intermediate  handlers  provide  for 
proper  care  of  the  nonhuman  primate. 
The  commenter  expressed  concern  that 
this  provision  might  discourage  carriers 
from  transporting  animals.  We  are 
making  no  changes  based  on  this 
comment.  As  long  as  the  animals  are  in 
their  possession,  there  is  no  option  but 
to  make  the  carriers'  and  intermediate 
handlers'  responsible  for  the  animals' 
well-being. 

In  this  final  rule,  we  are  making  three 
other  changes  to  (  3.86  as  proposed  that 
are  consistent  with  changes  we  are 
making  elsewhere  in  this  final  rule  in 
response  to  comments.  First,  we  are 
amending  i  3.86(f)  as  proposed, 
regarding  the  minimum  allowable 
temperatures  at  carriers'  and 
intermediate  handlers'  facilities  to  make 
it  clear  that  these  requirements  apply 
only  to  animal  holding  areas,  and  not  to 
entire  cargo  facilities.  Second,  we  are 
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amending  i  3.86(f)(4)  as  proposed,  to 
provide  that  certification  of  acclunation 
provided  by  a  veterinarian  must  include 
a  statement  that,  to  the  best  of  his  or  her 
knowledge,  each  of  the  nonhuman 
primates  contained  in  the  primary 
enclosure  is  acclimated  to  air 
temperatures  lower  than  50  'F  (10  'C), 
rather  than  lower  than  45  *F  (7.2  *C),  as 
proposed.  Finally,  we  are  providing  that 
all  attempts  to  notify  the  consignor  after 
transport  of  an  animal  must  be  recorded 
by  the  carrier  or  intermediate  handler 
either  on  the  carrier's  or  intermediate 
handler's  copy  of  the  shipping  document 
or  on  the  copy  that  accompanies  the 
primary  enclosure. 

Primary  Enclosures  Used  to  Transport 
Nonhuman  Primates — Section  3.87 

We  proposed  to  reorganize  the 
provisions  of  existing  §  3.86,  regarding 
primary  enclosures  used  to  to'ansport 
nonhuman  primates,  and  to  make 
nonsubstantive  changes  to  this  section 
for  clarity.  These  provisions  appeared  in 
§  3.87  of  our  proposal.  Several 
commenters  opposed  in  general  the 
provisions  of  {  3.87  as  proposed. 

We  proposed  in  (  3.87(d)(1)  that  each 
nonhuman  primate  be  transported 
individually  in  separate  primary 
enclosures,  except  that  the  following 
social  groupings  could  be  maintained 
during  transportation:  (1)  A  mother  with 
her  nursing  infant,  (2)  an  established 
male-female  couple  (unless  the  female  is 
in  estrus)  or  a  family  group,  and  (3)  a 
pair  of  compatible  juveniles  that  have 
not  reached  puberty. 

Several  commenters  stated  that  we 
should  extend  these  exceptions  to  allow 
any  nonhuman  primates  that  are 
compatible  to  be  transported  in  the 
same  primary  enclosure.  As  we 
discussed  in  the  proposal,  while  we 
believe  that  combining  two  compatible 
juveniles  in  one  enclosure  would  pose 
minimal  riskio  the  nonhuman  primates, 
we  believe  that  combining  two  adult 
nonhuman  primates,  other  than  a  male- 
female  couple,  would  pose  unacceptable 
risks.  Based  on  our  experience  enforcing 
the  regulations,  we  have  determined 
that  the  stresses  of  transportation  can 
cause  two  otherwise  compatible 
nonhuman  primates  to  become 
aggressive  and  dangerous  to  each  other. 
We  are  therefore  making  no  changes 
based  on  these  comments. 

Several  commenters  stated  that, 
because  nonhuman  primates  have 
menstrual  cycles,  rather  than  periods  of 
estrus,  the  statement  regarding  females 
in  estrus  should  be  deleted.  Although 
the  commenters  are  technically  correct 
we  consider  die  term  "estrus"  to  convey 
the  intent  and  implications  desired,  and 


to  adequately  describe  the  prohibition 
intended. 

In  proposed  |  3.B7(e),  we  proposed 
that  primary  enclosures  must  allow 
nonhuman  primates  a  specified  amount 
of  minimimi  space,  except  that  certain 
larger  species  must  be  restricted  in  their 
movements,  in  accordance  with 
professionally  accepted  standards  of 
care,  when  greater  freedom  of 
movement  would  be  dangerous  to  the 
animal,  its  handler,  or  to  other  persons. 
One  commenter  stated  that  the 
regulations  should  specify  the  animals 
exempted  from  the  space  requirements 
and  set  forth  the  minimum  cage  sizes 
allowed.  We  do  not  consider  it 
appropriate  to  make  the  change 
recommended  by  the  commenter.  The 
exemption  as  proposed  is  designed  to 
accommodate  situations  where  safety 
considerations  are  a  factor.  Because 
such  situations  are  by  their  natiue 
variable,  often  requiring  differing 
responses,  we  consider  the  wording  as 
proposed  necessary  and  adequate  as 
written. 

In  proposed  §  3.87(f),  we  proposed 
that  primary  enclosures  must  be  clearly 
marked  with  the  words  "Wild  Animals" 
or  "Live  Animals,"  along  with  arrows  to 
indicate  the  correct  upright  position  of 
the  primary  enclosure.  One  commenter 
stated  that  labels  saying  "do  not  tip" 
and  "this  side  up"  should  be  used  on 
shipping  crates.  We  consider  the 
regulations  as  proposed  adequate  to 
signal  the  position  the  primary  enclosure 
must  be  handled  in,  and  also  that 
special  care  needs  to  be  given  to  the 
enclosure.  We  therefore  do  not  consider 
it  necessary  to  make  the  change 
recommended  by  the  commenter. 

In  S  3.87(g]  of  our  proposal,  we 
proposed  that  the  documents  that  must 
accompany  the  nonhuman  primates  be 
held  by  the  operator  of  the  primary 
conveyance  if  it  is  a  surface 
conveyance,  or  attached  to  the  outside 
of  the  primary  enclosure.  We  proposed 
that  if  such  documents  are  attached  to 
the  primary  enclosure,  they  must  be 
placed  in  a  secure  but  accessible 
manner,  so  that  they  can  be  removed 
and  securely  retiuned,  and  so  that  they 
are  easily  noticed.  We  also  proposed  to 
require  that  instructions  for  food  and 
water,  and  for  administration  of  drugs, 
medication,  and  other  special  care  be 
attached  to  the  primary  enclosure.  In 
this  final  rule,  we  are  amending  the 
wording  in  S  3.87(g)  as  proposed  to 
reflect  the  change  we  are  making  in 
§  3.86,  that  food  and  water  instructions 
must  be  securely  attached  to  the 
primary  enclosure. 


Primary  Conveyances — Section  3.88 

Prescribed  ambient  temperatiu«  limits 
in  primary  conveyances  used  to 
transport  nonhuman  primates  were  part 
of  the  standards  before  the  1977 
revisions  to  the  regulations,  but  were 
inadvertently  omitted  from  those 
revisions.  In  our  proposal,  we  proposed 
to  reinstate  them  for  surface 
transportation,  in  order  to  prevent 
nonhuman  primates  from  being 
transported  under  temperature 
conditions  that  would  be  harmful  to 
their  health  and  physical  well-being. 
The  existing  regulations  prescribe  upper 
and  lower  ambient  temperature  limits 
for  nonhuman  primates  held  in  terminal 
facilities  and  prescribe  lower 
temperature  limits  for  nonhuman 
primates  placed  on  transporting  devices. 
We  believe  that  it  is  equally  important 
for  the  health  and  well-being  of 
nonhuman  primates  that  these  limits  be 
followed  while  the  animals  are  in 
transport  as  well  as  when  they  are  on 
either  end  of  their  journey.  Under  the 
regulations  we  proposed,  all  persons 
subject  to  the  regulations  would  be 
required  to  maintain  the  temperature 
inside  a  primary  conveyance  between 
450  "F  (7.2  °C)  and  85  'F  (30  "C)  during 
surface  transportation  at  all  times  a 
nonhimian  primate  is  present.  Because  it 
would  be  impracticable  to  monitor  the 
ambient  air  temi>erature  inside  the  cargo 
area  during  air  transportation,  we 
proposed  to  require  instead  that  it  be 
maintained  at  a  level  that  ensures  the 
health  and  well-being  of  the  species 
housed,  in  accordance  with  generally 
accepted  professional  and  husbandry 
practices,  at  all  times  a  nonhuman 
primate  is  present.  We  also  proposed  to 
add  requirements  that  a  primary 
enclosure  be  positioned  in  a  primary 
conveyance  in  a  maimer  that  provides 
protection  fi-om  the  elements,  such  as 
rain,  wind,  snow,  and  sun.  and  that  is 
far  enough  away  from  animals  that  are 
generally  considered  to  be  natural 
predators  or  enemies  of  nonhuman 
primates  so  that  the  nonhuman  primates 
cannot  reach,  see,  or  smell  them. 

One  commenter  stated  that  recording 
thermometers  should  be  required  during 
air  transport  to  verify  that  t€mp)erature 
requirements  are  not  violated.  We  do 
not  consider  such  a  change  practical  or 
justifiable  in  relation  to  the  burden  it 
would  create.  Such  a  requirement  may 
require  airplanes  to  carry  and  maintain 
such  thermometers  even  on  fiights 
where  no  animal  is  being  transported. 

We  provided  in  S  3.88(i)  of  the 
proposal  that  nonhuman  primates  must 
not  be  transported  with  any  material, 
substance,  or  device  in  a  manner  that 
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may  r»a«onably  be  expected  to  harm  the 
nonhuman  primates  or  cause  inhumane 
conditions.  A  number  of  commenters 
stated  that  nonhuman  primates  should 
be  allowed  to  be  shipped  with 
potentially  harmful  substances,  if  proper 
precautions  are  followed  to  prevent 
injury  or  inhumane  conditions.  We 
consider  the  wording  as  proposed 
adequate  to  convey  our  intent,  and  are 
making  no  changes  based  on  the 
comments. 

Food  and  Water  Requinmenta — Section 
3.89 

We  propoeed  to  make  nonsubstantive 
changes  to  the  existing  regulations  to 
make  it  clear  that  carriers  and 
intermediate  handlers  must  provide  food 
and  water  to  nonhuman  primates  being 
transported  within  a  prescribed  number 
of  hour*  from  the  time  the  animals  were 
last  offered  food  and  water.  We 
proposed  to  require  that  consignors 
subject  to  the  Animal  Welfare 
regulations  certify  the  date  and  time  the 
nonhuman  primate  was  last  offered  food 
and  water.  Under  our  proposal  carriers 
and  intermediate  handlers  would  be 
required  to  determine  the  appropriate 
time  for  providing  food  and  water  based 
upon  the  information  in  the  certification. 
Everyone  else  transporting  a  nonhuman 
primate  would  be  required  to  provide 
food  and  water  within  a  prescribed 
number  of  hours  after  they  last  offered 
the  animal  food  and  water.  We 
proposed  this  requirement  so  that 
nonhuman  primates  would  not  go  longer 
than  24  hours  without  food  or  longer 
than  12  hours  without  water.  Under  our 

EroposaL  the  prescribed  number  of 
ours,  the  same  as  in  the  existing 
regulations,  differed  based  upon  the  age 
of  the  nonhuman  primate.  We  also 
proposed  to  require  that  nonhuman 
primates  must  be  offered  food  within  12 
hours  before  being  transported  in 
commerce,  so  that  carriers  and 
intermediate  handlers  would  not  have  to 
provide  food  and  water  inunediately 
upon  acceptance.  Although,  under  our 
proposal  proper  food  would  have  to  be 
provided,  in  accordance  with  proposed 
I  3.82.  we  realize  that  the  necessities  of 
travel  may  require  less  variation  in  the 
t]rpes  of  food  offered  and  in  the  method 
of  feeding.  Accordingly,  w«  added  a 
footnote  in  proposed  |  3.80  to  take  the 
exigencies  of  travel  into  account.  We 
propoeed  to  include  requirements  for 
de^gn.  construction,  and  placement  of 
food  and  water  containers  for  the 
nonhimian  primates'  safety,  comfort 
and  wall-being.  As  previously  discussed, 
we  proposed  to  incorporate  in  proposed 
I SJ6  Um  requirement  that  carriers  and 
intennadiata  handlers  not  accept 
nonhuman  primatae  for  transport  nnlaas 


written  instructions  concerning  food  and 
water  requirements  are  affixed  to  the 
outside  of  the  primary  enclosure.  In 
I  3.89.  we  proposed  to  require  that 
consignors  subject  to  the  Animal 
Welfare  regulations  attach  securely  to 
the  primary  enclosure  all  written 
instructions  concerning  the  nonhuman 
primates'  food  and  water  requirements 
during  transportation. 

Several  commenters  supported 
proposed  S  3.80  as  written.  Several 
commenters  stated  that  the  regulations 
should  require  that  food  be  offered  to 
animals  either  every  12  hours,  or  twice 
in  every  24-hour  period.  Several 
commenters  recommended  that  it  be 
required  that  water  be  offered  a 
minimum  of  once  every  4  hours  during 
transportation.  Based  on  our  experience 
enforcing  the  regulations,  we  do  not 
consider  the  requirements  recommended 
by  the  commenters  necessary  or 
practical,  and  are  making  no  changes 
based  on  these  comments. 

A  number  of  commenters  stated  that 
providing  food  high  in  water  content 
should  be  allowed  in  lieu  of  providing 
water.  We  are  making  no  changes  based 
on  these  comments.  It  would  not  be 
evident  in  each  case  how  much  food 
would  be  an  adequate  substitute  for 
water. 

A  number  of  commenters,  addressing 
both  the  food  and  water  requirements  in 
proposed  i  3.89  and  the  veterinary  care 
requirements  in  proposed  i  3.90.  stated 
that  it  should  be  the  responsibility  of  the 
consignor,  and  not  the  carrier,  to  ensure 
that  animals  being  transported  receive 
adequate  food  and  water  and  veterinary 
care.  We  do  not  consider  such  a 
recommendation  to  be  practical  or  in  the 
best  interests  of  the  anhnals.  Both  food 
and  water  and  veterinary  care  needs 
require  a  timely  response  by  the  carrier, 
and  are  necessarily  the  carrier's 
responsibility. 

We  have  made  several  changes  to 
i  3.80  as  proposed  to  reflect  the  changes 
we  are  mcddng  in  |  3.86.  as  discussed  in 
this  supplementary  information  under 
the  heading  "Consignments  to  Carriers 
and  Intermediate  Handlers  for 
Transport — Section  3.86."  We  are 
providing  in  this  final  rule  that 
nonhuman  primates  must  be  offered 
food  and  water  within  4  hours  of 
delivery  for  transport  and  are  requiring 
that  an  explicit  schedule  for  feeding  and 
watering  during  the  next  24-hour  period 
be  securely  attached  to  the  primary 
enclosure  by  the  consignor.  To  eliminate 
dupUcative  provisions,  we  are  also 
combining  paragrapha  (a)  and  (b)  as 
proposed,  and  aia  radeeignatli^ 
subaequent  paragraphs  acooidingly. 


Care  in  Tran$it— Section  3M 

We  proposed  to  clarify  existing  8  3.89 
to  expressly  require  compliance  with 
these  regulations  by  any  person  si  bject 
to  the  regulations  who  is  transporting  a 
nonhuman  primate  in  commerce, 
regardless  of  whether  the  nonhuman 
primate  is  consigned  for  transport. 

We  proposed  to  require  that  during 
surface  transportation,  regulated 
persons  must  obtain  any  veterinary  care 
needed  for  the  nonhuman  primate  at  the 
closest  available  veterinary  facility.  We 
also  proposed  to  require  thiat  during  air 
transportation,  carriers  or  intermediate 
handlers  arrange  for  any  veterinary  care 
that  is  needed  for  the  nonhuman  primate 
as  soon  as  possible. 

We  proposed  to  add  an  exception  to 
the  existing  regulations  that  prohibit  the 
transportation  in  commerce  of  a 
nonhuman  primate  in  obvious  physical 
distress,  in  order  to  allow  transport  for. 
the  purpose  of  providing  veterinary  care 
for  the  condition. 

When  nonhuman  primates  are 
initially  removed  from  their  primary 
enclosures  after  travel  they  may  be 
unusually  active  or  perhaps  agitated.  In 
order  to  avoid  any  resultant  injury  to  the 
animals,  we  proposed  a  requirement 
that  would  allow  only  authorized  and  ■ 
experienced  persons  to  remove 
nonhuman  primates  from  their  primary 
enclosures  during  transport  except  that 
other  individuals  would  be  permitted  to 
remove  the  nonhuman  primates  if 
required  for  the  health  or  well-being  of 
the  animals.  We  proposed  to  provide 
that  the  transportation  regulations  must 
be  complied  with  until  a  consignee  takes 
physical  delivery  of  the  nonhuman 
primate  if  it  is  consigned  for 
transportation,  or  until  the  animal  ia 
returned  to  the  consignor. 

A  small  number  of  commenters 
specifically  supported  the  provisions  of 
proposed  i  3.90  as  written.  One 
commenter  stated  that  the  regulations 
should  require  that  when  necessary, 
veterinary  care  be  provided  "as  soon  as 
possible."  not  at  the  closest  available 
facility  as  proposed,  because  not  all 
clinics  have  facilities  for  appropriate 
veterinary  care.  We  are  making  no 
changes  based  on  this  comment  By 
using  the  term  "closest  available."  we 
consider  the  language  as  proposed  to 
adequately  state  our  intent  and  to 
address  the  concerns  of  the  commenter. 

Terminal  Facilitiea — Section  3.91 

E}dsting  i  3  JO  imposes  duties  on 
carriers  and  intermediate  handlers 
holding  nonhuman  primates  in  animal 
holding  areas  of  taiminals  to  keep  the  - 
animala  away  from  inanimate  cargo,  to 
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clean  and  sanitize  the  area,  to  have  an 
effective  pest  control  program,  to 
provide  air.  and  to  maintain  the  ambient 
temperature  within  certain  prescribed 
limits.  Under  the  existing  r^ulations, 
there  is  no  similar  obligation  imposed 
upon  other  persons  who  transport  these 
animals.  As  a  result  animals  could  be 
held  in  animal  holding  areas  under 
hazardous  conditions. 

We  proposed  that  the  same  duties 
imposed  by  the  existing  regulations 
upon  carriers  and  intermediate  handlers 
be  imposed  upon  any  person  subject  to 
the  regulations  transporting  nonhuman 
primates  and  holding  them  in  animal 
holding  areas,  since  the  animals  require 
the  same  minimum  level  of  care 
regardless  of  which  regulated  person  is 
transporting  the  animals. 

We  proposed  to  add  restrictions  to 
prevent  regulated  persons  bom  holding 
nonhuman  primates  within  physical  and 
visual  reach  of  other  animals  and  other 
species  of  nonhimian  primates,  since 
this  is  upsetting  to  them.  We  also 
proposed  that  the  length  of  time 
regulated  persons  may  hold  nonhuman 
primates  in  terminal  facilities  upon 
arrival  would  be  the  same  as  that 
allowed  for  consigned  animals  under 
proposed  i  3.88(g).  A  small  number  of 
commenters  requested'clarification  of 
the  provision  restricting  placement  of 
nonhuman  primates  near  other  animals. 
We  consider  the  provision  self- 
explanatory  as  written,  and  are  making 
no  changes  based  on  these  comments. 

In  proposed  §  3.91.  we  proposed  to 
continue  the  temperatiire  and 
ventilation  requirements  contained  in 
existing  S  3.00  and  also  to  Include  the 
provisions  requiring  shelter  from  the 
elements  for  nonhuman  primates  that 
are  included  in  existing  {  3.91. 
"Handling,"  because  they  are  applicable 
to  regulated  persons  holding  nonhuman 
primates  in  animal  holding  areas  of 
terminal  facilities.  Under  our  proposal, 
the  proposed  regulations  for  handling 
woiild  be  limited  to  the  safeguards  that 
must  be  provided  during  physical 
handling  and  movement  of  nonhuman 
primates,  as  its  heading  suggests. 

A  small  number  of  commenters 
supported  the  provisions  of  proposed 
S  3.91  as  written.  A  small  number  of 
commenters  objected  to  the  allowable 
temperature  range  for  holding  facilities. 
Several  commenters  stated  that  this 
range  was  narrower  than  that  for 
housing  facilities.  Upon  review  of  the 
comments,  we  agree  that  the 
temperature  limits  in  terminal  facilities 
should  be  consistent  with  those  in 
housing  facilities.  Therefore,  we  are 
providing  in  this  final  rule  that  the 
ambient  temperature  in  an  animal 
holding  area  containing  nonhuman 


primates  must  not  fall  below  45  *F  (7  2 
*C)  for  more  than  4  consecutive  hours 
when  nonhuman  primates  are  present 
and  must  not  rise  above  85  *F  (29.5  *CJ 
for  more  than  4  consecutive  hours  when 
nonhuman  primates  are  present 
Additionally,  we  are  providing  that 
auxiliary  ventilation  must  be  used  in 
any  animal  holding^area  containing 
nonhuman  primates  when  the  ambient 
temperature  is  85  *F  (29.2  *C]  or  hijdier. 

One  commenter  recommendedthat 
bedding  be  provided  for  all  primates, 
and  that  nest  boxes  with  deep  bedding 
be  provided  for  small  primates  when  die 
ambient  temperature  reaches  a  low  of  45 
*F .  We  are  making  no  changes  based  on 
this  comment.  Under  these  regulations, 
an  animal  will  not  be  exposed  to 
temperatures  below  45  *F  unless 
acclimated,  as  certified  by  a 
veterinarian.  Further,  we  do  not 
consider  requiring  bedding  and  nest 
boxes  to  be  practical  during 
transportation. 

A  nimiber  of  commenters  stated  that 
the  cleaning,  sanitization,  and  pest 
control  standards  should  not  be  as 
stringent  for  terminal  facilities  as  for 
housing  facilities,  because  animals 
spend  such  a  short  period  of  time  in 
transport.  While  we  agree  that  the 
animals  themselves  wdll  not  largely 
contribute  to  the  need  for  sanitation,  we 
consider  thorough  cleaning  of  the  animal 
holding  area  to  be  necessary  for  the 
animals'  well-being,  due  to  the  wide 
variety  of  other  materials  that  will 
normally  be  kept  in  such  areas. 

Handling— Section  3.92 

Existing  §  3.91  imposes  duties  on 
carriers  and  intermediate  handlers  for 
proper  handling  and  movement  of 
noidiuman  primates.  For  the  reasons 
explained  above  under  'Terminal 
Facilities,"  we  proposed  that  these  same 
duties  be  imposed  upon  any  person 
subject  to  the  regulations  handling  a 
noi^uman  primate  at  any  time  during 
the  course  of  transportation  in 
commerce,  so  that  the  animals'  health, 
safety,  and  well-being  will  be  protected 
at  all  times  during  transport,  lie 
regulations  we  proposed  would  continue 
to  include  movement  fit>m  an  animal 
holding  area  of  a  terminal  facility  to  a 
primary  conveyance  and  from  a  primary 
conveyance  to  a  terminal  facility.  They 
would  also  continue  to  provide 
requirements  for  movement  of  a 
nonhuman  primate  on  a  transporting 
device.  We  proposed  to  broaden  this 
section  to  include  movement  within  and 
between  primary  conveyances,  and 
movement  within  and  between  terminal 
facilities,  because  nonhuman  primates 
may  travel  on  several  different  primary 
conveyances  and  be  moved  around 


within  terminal  complexes  in  the  course 
of  their  travel 

We  also  proposed  to  require  that 
transporting  devices  on  which 
nonhuman  primates  are  placed  to  move 
them  be  covered  to  protect  the 
nonhuman  primates  when  the  outdoor 
temperature  falls  below  45  *F  [72.  *C). 
The  existing  regulations  require  this 
protection  when  the  outdoor 
temperature  falls  below  50  *F  (10  *C).  A 
number  of  commenters  stated  that  the 
proposed  temperature  limits  relating  to 
handling  were  not  stringent  enough.  We 
are  maldng  no  changes  based  on  these 
comments.  The  allowable  temperatures 
set  forth  in  the  regulations  are  further 
limited  by  the  period  of  time  animals 
may  be  exposed  to  these  temperatures. 
We  consider  them  reasonable  and 
adequate  to  allow  for  short  periods  of 
exposure  to  cool  or  warm  temperatures 
that  may  be  necessary  under  normal 
hemdling  conditions. 

Among  the  requirements  we  set  forth 
in  8  3.92  as  proposed  was  the  provision 
that  any  person  handling  a  primary 
enclosure  containing  a  nonhuman 
primate  must  use  care  and  must  avoid 
causing  physical  harm  or  emotional 
distress  to  the  nonhuman  primate.  A 
small  number  of  commenters  stated  that 
the  term  "emotional  distress"  should  be 
changed  to  "psychological  distress" 
because  attributing  emotions  to  animals 
is  anthropomorphic.  We  do  not  agree 
that  animals  do  not  show  emotion. 
However,  we  are  deleting  the  word 
"emotional"  in  fi  3.92  to  allow  for 
broader  enforcement  of  the  word 
"distress." 

Miscellaneous 

Some  commenters  recommended  that 
we  make  various  nonsubstantive 
wording  changes  to  the  proposal  for 
purposes  of  clarity,  including  certain 
nomenclature  changes  and  the  deletion 
of  certain  provisions  the  commenters 
considered  redundant  We  have  made 
such  changes  where  we  considered  them 
appropriate,  and  have  also  made  certain 
other  nonsubstantive  wording  changes 
to  clarify  the  regulations. 

Additionally,  a  number  of  commenters 
made  recommendations  that  addressed 
issues  outside  the  scope  of  the  proposal, 
such  as  the  appropriateness  of  using 
animals  in  research,  whether  APHIS  is 
appropriated  sufficient  funds  for 
enforcement  purposes,  and  what  types 
of  penalties  would  be  appropriate  for 
violations  of  the  regulations.  A  number 
of  commenters  recommended  provisions 
that  were  already  included  in  the 
proposal  We  are  making  no  changes  in 
this  final  rule  based  on  these  comments. 
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J  the  Raprfalary 
Impact  and  FlndbiHty  Analyib 

Am  raquirad  by  Executive  Order  12201 
and  the  Regulatory  Flexibility  Act  S 
U.S.C  601-612,  the  Department  analyied 
the  regulatory  implications  of  the 
revised  standards  for  the  humane 
handling,  care,  treatment  and 
transportation  of  dogs,  cats,  and 
nonhuman  primates  published  in  the 
proposal.  A  large  number  of  commenters 
ad(^sed  our  regulatory  impact 
analysis  and  its  compliance  with  federal 
rulemaking  procedures.  Below  we 
provide  an  analysis  of  the  comments 
and  our  responses. 

A  large  number  of  commenters  in 
general  expressed  concerns  about  the 
lack  of  sdeotific  justification  for  the 
revised  standards  in  the  presence  of 
significant  costs  to  be  imposed  on 
regulated  establishments  and  the 
economy.  Many  commenters  added  that 
the  Department  has  shoivn  a  lack  of 
concern  and  basic  understanding  of  the 
operation  of  regulated  entities  and, 
therefore,  substantially  underestimated 
the  adverse  economic  impacts  of  the 
proposed  regulations  on  animal 
research.  Moreover,  many  commenters 
stated  that  the  proposed  standards 
would  inflate  the  cost  of  animal 
research  making  it  cost  prohibitive 
without  any  scientific  proof  of 
improvements  in  animal  welfare. 

We  also  received  many  comments 
from  the  research  community,  dealers, 
intermediate  handlers  and  carriers,  and 
the  general  public  noting  that  the  cost 
estimates  in  the  regulatory  impact 
analysis  were  generally  underestimated. 
A  few  commenters  from  the  research 
community  and  the  general  public  also 
stated  that  the  Department  has  failed  to 
consider  alternatives  that  will  achieve 
statutory  goals  and  involve  the  least 
cost  to  society.  Others  opposed  the 
proposed  rules  on  grounds  that  these 
will  cost  too  much  to  implement  and  will 
put  small  researchers  and  dealers  out  of 
business.  Conversely,  we  received  one 
comment  from  a  member  of  the  general 
public  noting  that  the  regulatory  impact 
analysis  contained  overinfiated  cost 
estimates. 

We  are  acutely  aware  of  the  potential 
regulatory  costs  pr  impacts  of  the 
revised  standards  on  regulated  entities 
and  the  economy.  We  also  believe  that 
the  revisions  included  in  our  regulatory 
proposals,  including  this  final  rule,  are 
necessary  to  meet  our  statutory 
obligations.  We  strongly  disagree  with 
the  comments  concerning  our  lack  of 
efforts  and  understanding  of  affected 
entities.  In  developing  new  standards, 
including  the  final  rule  in  this  docket  we 
have  given  careful  and  extensive 


consideration  to  the  "major  rule"  impact 
that  the  animal  welfare  regulations 
would  have  cm  the  economy,  the 
regulated  estabbshments,  and  public 
health.  We  have  also  set  regulatory 
priorities  with  the  aim  of  mtnlmiring  the 
potential  adverse  impacts  of  the 
regulations  and  contkiued  die 
assessment  of  alternative  and  least 
costly  provisions  that  can  achieve 
similar  statutory  objectives. 

The  revision  of  animal  welfare 
regulations  as  mandated  by  Congress 
has  been  a  lengthy  and  difficult  task.  In 
performing  this  task,  we  have 
continually  worked  toward  developing 
the  most  reasonable  and  justifiable 
standards  based  on  available  scientific 
knowledge,  sought  and  reviewed 
extensive  public  comments,  conducted 
ongoing  consultation  with  other  Federal 
agencies  and  professional  organixations, 
developed  and  coiuidered  alternative 
proposals,  adopted  least  costly 
alternatives  that  would  foster  improved 
animal  care  and  accomplish  statutory 
objectives,  and  allowed  for  iimovative 
ideas  and  on-site  professionals  to 
exercise  their  judgment  in  meeting  the 
need  of  animals  under  their  care. 

We  have  continually  attempted  to 
improve  our  analysis  of  potential  costs 
on  regulated  entities  and  the  economy. 
In  general  our  analysis  has  relied  on 
several  informational  sources,  such  as 
expert  opinion  from  across  the  country, 
inspection  forms  of  regulated  sites,  and 
experience  in  the  implementation  of 
animal  welfare  regulations  and 
assessing  the  potential  regulatory 
burden.  In  periforming  the  analysis,  we 
have  acknowledged  the  presence  of 
problems  in  the  measurement  of 
complex  variables  and  other  related 
factors.  lack  of  statistical  or  any  other 
available  data  sources,  regional  and 
stmctiu-al  diversity  of  regi^ated 
establishments,  problems  with 
quantifying  potential  benefits  and 
indirect  effects  on  animal  research,  and 
time  and  resource  constraints.  However, 
we  consider  the  analysis  as  representing 
our  extensive  efforts  to  promu^ate 
revised  regulations  and  fulfill  our 
obligations  under  federal  guidelines  for 
regulatory  processes. 

Several  other  commenters  indicated 
that  the  Department  has  failed  to  do  a 
cost-benefit  analysis  as  required  by 
Executive  Order  12291.  A  few 
commenters  from  the  research 
community  and  the  general  public  added 
that  the  revised  standards  provided  no 
benefit  to  animals  or  improvements  in 
animal  care. 

The  general  requirements  for  a 
regulatory  impact  analysis  under 
Executive  Order  12291  recommend  that 


benefits  and  coyts  be  examined  and  that 
regulatory  objectives  be  chosen  to 
maximize  net  benefits  to  society  or 
involve  the  least  cost  to  society.  Our 
analysis  of  the  revised  standards 
examined  the  potential  benefits  to 
society  and  ariimals  and  indicated  that 
these  benefits  could  not  be  properly    • 
quantified.  The  estimation  of  social 
benefits  in  monetary  terms  would  have 
required  an  empirical  analysis  of 
marginal  increases  in  social  welfare  or 
utility  due  to  the  regulations.  If  such  an 
analysis  could  have  been  completed,  it 
would  have  taken  considerable  time  and 
resources  to  complete.  In  the  absence  of 
actual  dollar  figures  for  benefits, 
therefore,  it  was  not  feasible  for  the 
Department  to  estimate  the  net  potential 
benefits  frt>m  the  regulations.  However, 
we  stated  in  our  analysis  that  the 
Congressional  mandate  to  promulgate 
more  stringent  animal  welfare 
regulations  reflected  the  increasing 
public  demands  for  increased  levels  of 
humane  care  and  treatment  of  animals 
used  for  himian  ends. 

We  also  disagree  with  the  comments 
that  regulated  animals  will  not  receive 
improved  animal  handling,  care,  and 
treatment  under  the  revised  standards. 
There  has  been  considerable  scientific 
data  and  increased  public  opinion  that 
supports  the  intent  of  Congress  to 
increase  the  level  of  animal  care  and 
treatment  afforded  to  animals  in 
regulated  establishments.  Requirements, 
that  provide  for  better  and  enriched 
animal  housing  environments, 
appropriate  veterinary  care,  procedures 
that  minimize  animal  pain  and 
discomfort  and  innovative  primary 
enclosures  are  some  of  the  factors  that 
support  the  increased  level  of  welfare 
and  benefits  to  regulated  animals. 

Statutory  Autfiority  for  this  Final  Rule 

This  rule  is  issued  pursuant  to  the 
Animal  Welfare  Act  (Act),  as  amended, 
7  U.S.C.  2131-2159.  Congress,  in  enacting 
the  Food  Security  Act  of  1985,  Public 
Law  No.  99-198.  added  significant  new 
responsibilities  to  the  Secretary's 
existing  responsibilities  to  promulgate 
standards  for  the  care  and  treatment  of 
animals  covered  under  the  Act.  The 
declared  policy  of  the  Act  is  to  ensure 
that  animals  intended  for  use  in 
research  facilities,  as  pets,  or  for 
exhibition  purposes,  are  provided 
humane  care  and  treatment  to  assure 
the  humane  treatment  of  animals  during 
transportation;  and  to  prevent  the  sale 
of  stolen  animals. 

The  Act  requires  that  the  Secretary  of 
Agriculture  promulgate  standards  to 
govern  the  humane  handling,  care, 
treatment  and  transportation  of  animals 
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by  dealers,  operators  of  auction  sales, 
research  facilities,  exhibitors,  and 
carriers  aad  intermecBate  handlers. 
Thaae  standards  ara  to  inchide  mimraam 
requirements  for  handlii^,  housing, 
feeding,  watering,^  sanitation, 
ventilation,  shelter  from  extremes  of 
weather  and  temperatucea.  adlsquate 
vetennacy  care,  and  separation  of 
species.  The  IMS  aBendmaols  to  the 
Act  spedfically  require  the  Sactetary  to 
promulgate  standarda  for  exercise  ol 
dogs  and  for  a  physical  environment 
adequate  to  promote  the  psychological 
well-being  of  primates. 

This  rule  includes  changes  and 
additions  to  the  atacdatda  required  by 
the  1985  amendments  as  well  as 
modifieattom  based  oa  our  experience 
in  administerfifig  &ai  e^oPCiBg  tlia  Act 
The  Act  authosjna  Iheae  cfamgee 
specifically  in  section  13  (71I.S.C  214^ 
and  in  the  additional  grant  of 
rulemaking  authority  contained  in 
section  21  (7  U.S.C  2151). 

Executive  Order  UBM 

The  DepartmsBt  has  examined  tbs 
regulatory  ira|^et  of  this  fiaal  rule  in 
accordance  «^  Executive  Otdst  12291. 

This  final  rule  revises  the  standacda 
for  the  humane  handling,  care, 
treatment  and  transportation  of  dogs, 
cats,  and  nonhuman  primates  (snbiwrts 
A  and  IX  part  S.  Standards).  It  includes 
the  new  provisions  for  exercise  of  dega 
and  for  a  physical  environment 
adaqaate  to  promote  the  psyd^ogical 
well-being  of  nonftonen  priatatesv  as 
required  by  the  amendments  to  the 
Animal  Welfare  Act  The  ancadmeota 
to  the  Act  reflect  a  Congressional 
determination  that  additional  or  revised 
standards  govemias  the  humane  care 
and  ti«atinent  ol  captive  animals  are 
desirable  and  necessary. 

In  developing  itm  &ial  standards,  we 
examined  altenattve  regulatory 
approaches.  We  adopted  least  costly 
alternatives  which  would  foster 
improved  animal  care  and  accomplish 
regulatory  objectives.  We  gave  careful 
and  extensive  consideration  to  the  more 
than  11,900  public  comments  received 
on  our  proposal.  We  consulted  with 
other  Federal  agencies.  Finalfy,  we 
implemented,  to  the  extent  possible, 
performance  standards,  iimovative 
ideas,  and  professional  jtad^naat  for 
meeting  the  need  of  captive  nnimnl^, 

We  have  determioadthal this  final 
rule  ia  within  the  authority  dalagatadk  to 
the  Department  by  staliitery  law  aad.  it 
does  not  conflict  overiep.  or  contradict 
other  Federal  regulalimn,  poUcieSv  or 
guidelines  an  kbornteiy  animal  care, 
use,  and  treatment  practicn. 

The  regulatory  imftect  of  thia  mha  is 
discussed  in  more  detail  in  a  T 


Regulatory  bmact  and  Flexibility 
Analysis,  avaflable  for  pubBc  inspection 
at  the  APHIS  PtabHc  Reading  Room, 
room  1141.  ILS.  Department  of 
Agiicullure.  t4th  Street  aad 
Independence  Avenue  SW.» 
Washington.  DC  between  8  &m.  and 
4:30  p.m..  Monday  throu^  FHday, 
except  hcrfidlBys.  or  by  telephoning  (202) 
382-1308.  lite  main  fincfings  of  die 
analysts  are  cfiscnssed  behiw. 

Compliance  with  the  final  standards 
would  result  in  additional  costs  tor 
affected  regulated  estaUii^ments  over 
those  imposed  by  the  current  standards. 
The  largest  regulatory  impact  on 
regulated  establishments  would  result 
from  the  new  requirements  to  ensure  the 
exercise  of  dogs  and  a  physical 
environment  adequate  to  promote  the 
psychologieal  wel^betng  of  nonhuman 
primates.  Study  results  indicate  that 
regulated  estabfishments  may  be 
reqtiired  to  spend  approxhnatefy  $144 
minion  nor  adoUonal  capital 
improvements  and  $26  nnuion  in  annual 
operatuig  costs  once  the  final  rule 
becomes  eBective. 

We  are  acutely  aware  of  die  potential 
cost  inpect  of  tms  mfe  on  the  operation 
of  regulated  estabSshments.  As  we 
dfecass  in  the  "SummafTARV 
iNFOmwuioir  of  this  final  nde;  many 
conuuMitera  respondiag  to  oar  proposed 
rule  pointed  o«rt  ^at  certain  of  the  new 
standtuds  would  require  affected 
faciffties  to  make  extensive  structural 
changes.  These  new  standards  are 
idenC^ed  under  die  heading  "cmcnvB 
DATES."  Therefore,  with  re^rd  to  dlese 
provisions,  we  are  continuing  the 
existhig  regulations  for  die  period  prior 
to  F^ebruary  15. 1994.  On  tmd  after 
February  15. 19M,  estabfishments  must 
comply  with  the  new  provisions  set 
forth  in  dris  rule.  a»  fdentffied  at  the 
affected  sectiens.  This  period  of  time 
before  compliance  with  certain  of  the 
new  provisiene  ia  required  wiU  aHow 
estabBshraents  sufRdent  thne  and 
flexibility  to  comply  with  those 
provisioaa.  Bui  we  will  require  the 
plans  for  previ^ag  exercise  for  dogs 
and  for  premettng  the  psydiological 
well  "Dctng  Of  nonnumen  primates  fo  be 
aooptetf  and  HnptementeQ  witniu  180 
days  after  fte  puMeation  date  of  this 
rule. 

The  disrwmtnd  value  ef  the-  tetd  eoet 
impact  on  regalated  estaM^nnenta  ia 
estimated  a>  appr  eaUaiately  $460  niifBen. 
These  addWoaat  coetatedJcate  diet  the 
new  standards  in  part  ^caanliiBte  a 
"major  rule"  and  may  sigpifirsntly 
increase  costs  for  animalcare  and 
housing.  The  stody  indicates  that  over 
71  pereent  ef  the  total  capita! 
expenditarea  woaM  petentieHy  fafi  on 
resear^  facStlea.  liie  study  s^so 


indicates  that  approximately  Bl  percent 

of  the  total  ■nannl  npamHng  coSta 

would  also  foil  on  wMwi^h  fiax:ilitias. 

These  additional  rr>inpHan/.n  costs 
m^  alao  result  in  increased  casta  for 
an&ial  exhibits.  whnia«j^)^>  pet  dealan^ 
and  biomedical  »yte^w;h  oiyj  drug 
development  where  there  are  no 
available  altexnativaa  that  luUy  raplaos 
the  use  of  a  li«infl  biolegiaal  systesk 
Continued  animal  leaeardi  is  vital  ta 
develop  therapies  for  •"-i*fitt  such  aa 
AIDS,  Paikinaon'adiaaaas,  and  heart 
diseases.  Important  truieafia  between 
the  welfare  of  animals  and  huesMi 
welfare  may  occur. 

littia  evidence  existe  ta  iadk»te  UiaA 
increased  ragdatory  casta  would  eaaaa 
regulated  estahUshmente  to  dbaadan 
thaJraaaaofaaimaU  Inoriarte 
majnlain  the  seta  level  ef  msiMtf,  the 
cost  of  eperatiag  diaee  eatebHshmente 
would  ioereeae  in  the  short  ran. 
However,  fca  these  fonns  of  leeearA 
where  ahamative  testing  methods  diet 
do  not  leqaire  dia  ane  efanteda  exist 
thia  final  sttloBaay  promote  more  rapid 
dewek(Kaant  of  aHainativa  tachnologtes 
that  m^  otherwise  tefce  longer  to 
evatva.  In  the  teas  rmv  the  availability 
of  substitutes  to  animal  aaas  fat  research, 
testing,  aad  edneatten  ar  the  use  ol 
iimovative  techniques  may  moderate  tbe 
initial  increase  in  the  ooat  of  pndoctioa. 

The  main  fiacua  ef  the  regulatory 
analysts  la  OB  tbe  potential  cofflpJiance 
coste  to  be  inpoaed  en  legnkted 
establishmente.  The  laaat'-caat  critarien 
indicates  diet  Aa  parfannanca-based 
altemathrea  indaded  In  thia  finat  rate 
are  preferred  TUa  ia  becaase  the  find 
standards  alowr  more  flexibility,  thua 
reguteted  estebbshneate  can  meet 
reqairamente  ^oogh  several  aisaaa  of 
coaapbance. 

A  mora  sfringent  set  ef  standards  wee 
considered  in  te  eri^nal  prepeeal  to 
amend  part  3  that  waa  published  in  the 
Federal  Register  on  Mairch  15, 1989.  The 
discounted  vahe  of  the  total  impact  of 
the  origind  proposed  rule  waa  estimated 
at  $1.75  biffien  (foifars,  an  amount  over 
four  times  the  te^Mct  estimated  for  this 
final  rule. 

We  are  aware  that  animal  welfare 
standards  are  socia)  regulatioa  activities 
of  government  that  are  diaracterized  by 
extensive  market  externalities  cmd 
inherent  difDcuMes  in  measaring  social 
benefite  and  coste  at  the  margin. 

In  the  case  of  this  final  rula.  it  is 
difficult  to  measure  ite  efficiency  or  net 
benefits,  because  economic  agents  other 
than  the  regulated  establishments  and 
consumers  are  involved.  For  animal 
welfare,  the  appficable  economic  theory 
is  for  the  case  of  a  regulated 
estaUtshment  that  produces  a  private 
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good  and  generates  a  social  concern  in 
the  process — animal  use.  pain, 
discomfort,  and  suffering.  Regulations 
force  the  regulated  entity  to  change  its 
production  process  and  reduce  the 
social  implications  of  its  actions,  but  it 
will  also  raise  its  production  and 
consumer  costs  and  generate  social 
opportunity  costs. 

Alternatively,  society  in  general  has 
an  interest  in  wdiether  the  production 
activities  of  such  entities  create 
excessive  animal  pain,  discomfort  and 
suffering,  and  any  net  beneHt-cost 
estimation  must  include  any 
improvements  in  the  level  of  animal 
welfare.  The  crudal  economic  question 
is  whether  the  social  costs  imposed  by 
this  final  rule  are  adequately  balanced 
with  the  social  benefits  at  the  margin. 

Potential  sodal  benefits  resulting  from 
the  new  standards  were  discussed  in  the 
analysis,  but  could  not  be  properly 
quantified.  The  estimation  of  social 
benefits  in  monetary  terms  would  have 
required  a  lengthy  and  cost  prohibitive 
study  of  marginal  increases  in  social 
welfare  or  utility.  This  is  because  animal 
welfare  is  an  anthropomorphic  attribute. 
Such  study  would  have  measured  the 
increase  in  the  level  of  public  perception 
in  animal  welfare  as  the  level  of 
stringency  of  the  regulations  also 
increases. 

Finally,  because  of  the  complexity  and 
difficulty  in  measuring  the  regulatory 
implications,  we  have  continually  given 
careful  and  extensive  consideration  to 
the  potential  regulatory  impacts 
associated  with  the  animal  welfare 
regulations.  Finalizing  the  regulations  as 
mandated  by  Congress  has  been  a 
difficult  and  lengthy  process.  In 
performing  this  task,  we  set  regulatory 
priorities  with  the  aim  of  developing  the 
most  reasonable  and  justified  standards 
based  on  our  past  experience  and 
available  scientific  knowledge. 

Regulatory  Flexibility  Act 

The  Department  also  analyzed  the 
potential  impact  of  this  final  rule  on 
small  entities  as  required  by  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354). 

lie  study  is  discussed  in  more  detail 
in  a  Final  Regulatory  Impact  and 
Flexibility  Analysis,  which  is  available 
for  public  inspection  in  the  APHIS 
Public  Reading  Room,  room  1141,  U.S. 
Department  of  Agriculture,  14th  Street 
and  Independence  Avenue  SW.. 
Washington.  DC  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  hoUdays,  or  by  telephoning  (202] 
382-136a 

The  Department  estimates  that 
approximately  1,460  small  entities  may 
be  affected  by  the  revised  requirements 


in  subparts  A  and  D,  part  3,  Standards. 
These  1,460  entities  represent  about  39 
percent  of  all  small  establishments 
(3,771)  licensed  to  operate  animal 
ventures  under  provisions  of  the  Animal 
Welfare  Act.  We  estimate  that  this  rule 
imposes  additional  compliance  costs  to 
1,227  small  breeders,  183  small  dealers, 
and  50  small  exhibitors.  The  Department 
does  not  anticipate  major  regulatory 
impacts  on  small  research  sites.  This  is 
because  the  affected  research  sites  or 
facilities  housing  cats,  dogs,  or 
nonhuman  primates  for  research, 
testing,  or  educational  purposes  would 
not  qualify  as  small  entities.  For  the 
most  part  affected  animal  research  sites 
belong  to  large  academic  and  non-profit 
institutions,  or  private  companies. 

The  total  regulatory  burden  on  small 
breeders,  dealers,  and  exhibitors 
resulting  from  this  final  rule  is  estimated 
at  approximately  $32  million.  This 
estimate  represents  the  sum  of 
discounted  values  of  aimual  costs  ($1.64 
million  per  year  discounted  at  10  percent 
into  perpetuity]  to  hire  additional  animal 
caretakers  or  handlers,  and  capital 
expenditures  of  $16  million  to  replace, 
construct  or  equip  new  cat  dog,  and 
nonhuman  primate  enclosures  and 
improve  sheltered  housing  facilities.  The 
average  discounted  total  impact  per 
affected  small  entity  is  estimated  at 
approximately  $22,000  per  affected 
animal  site. 

Of  the  small  entities,  small  breeders 
would  be  most  affected  by  this  final 
rule,  incurring  approximately  80  percent 
of  the  estimated  compliance  costs, 
mostly  from  the  new  revised 
requirements  for  the  exercise  of  dogs. 
An  important  distributional  effect  is  that 
the  impact  on  breeders  will  be 
concentrated  on  dog  breeders  in  the 
Midwest  region  of  the  country.  Eighty- 
five  percent  of  all  breeders  are  located 
in  this  region. 

In  developing  this  final  rule,  the 
Department  has  adopted  the  less  costly 
approach  to  amend  subparts  A  and  D  of 
part  3,  Standards.  The  preliminary 
regulatory  flexibility  analysis  of  the 
March  15, 1989  original  proposal 
estimated  a  discounted  value  of  the  total 
impact  on  all  small  affected  entities  at 
about  $154  million,  or  an  average  of 
$105,249  per  affected  animal  site.  A 
comparison  between  the  original 
proposed  rule  and  this  final  rule 
indicates  a  potential  five-fold  decrease 
in  the  potential  costs  to  be  imposed  on 
affected  small  entities. 

Executive  Order  12372 

These  programs/activides  under  9 
CFR  part  3,  subparts  A  and  D,  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.025  and  are 


subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Paperwork  Reduction  Act 

In  accordance  with  Section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501,  et  seq.],  the  information 
collection  provisions  that  are  included 
in  this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  have  been  given  0MB 
control  number  0579-0093. 

List  of  Subjects  in  9  CFR  Part  3 

Animal  welfare,  Humane  animal 
handling.  Pets,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  we  are  amending  9  CFR 
part  3  to  read  as  follows: 

PART  3— STANDARDS 

1.  The  authority  citation  for  part  3  is 
revised  to  read  as  follows,  and  the 
authority  citation  following  all  the 
sections  is  removed: 

Authority:  7  U.S.C.  2131-2156;  7  CFR  Z17, 
2.51,  and  371.2(d]. 

2.  Subpart  A  is  revised  to  read  as 
follows:  I 

Subpart  A— SpecWcaMone  for  the  Humane 
HandilnQ,  Care,  Treatment,  and 
TransportatkMi  of  Dogs  and  Cat* 

Fadlitiea  and  Oparating  Standards 

Sec 

3.1  Housing  facilities,  general. 

3.2  Indoor  housing  facilities. 

3.3  Sheltered  housing  facilities. 

3.4  Outdoor  housing  facilities. 

3.5  Mobile  or  traveling  housing  facilities. 

3.6  Primary  enclosures. 

Animal  Health  and  Husbandry  Standards 

3.7  Compatible  grouping. 

3.8  Exercise  for  dogs. 

3.9  Feeding. 

3.10  Watering. 

3.11  Cleaning,  sanitization.  houseli  eeping. 
and  pest  control. 

3.12  Employees. 

Transportatioa  Standards 

3.13  Consignments  to  carriers  and 
intermediate  handlers. 

3.14  Primary  enclosures  nsed  to  transport 
live  dogs  and  cats. 

3.15  Primary  conveyances  (motor  vehicle,  . 
rail,  air,  and  marine). 

3.16  Food  and  water  reqtiirements. 

3.17  Care  in  transit 

3.18  Terminal  facilities. 

3.19  Handling. 


FadaMl  Ragintoc  /  Vot.  56.  No.  32  /  Friday.  Febnary  15.  1901  /  lutea  mi.  B^gulalkiiM  6iiy 


rtortha 

Human*  Handling,  Car*.  Traatnwnt, 
and  Ttanaportatiooot  Doga  andCata  * 

F  acilnns  antf  Opennn^  otBBCBFds 

(a)  Structure;  construction.  Hous^ 
facilities  for  doga  and  cats  most  be 
designed  and  coBittuEted  so  that  they 
are  etmcturaUjr  aoand.  They  amt  be 
kept  is  good  repair,  and  dugp  mast 
prntael  nia  aniiwnta  finan  iopiry.  '^"''*"^o 
the  aniawla  secmsly.  and  realrict  other 
aniatals  froai  aatering. 

(b)  Coodkion  atuttiie.  Housing 
facilities  and  araaa  uaed  br  slodng 
anmal  ieod  or  bedding  mast  be  free  of 
any  accuauiiatiea  of  trash,  waste 
materisL.  jiak.  weeds,  and  other 
discarded  materistb.  Animri  areas 
inside  af  housinf  faeries  must  be  kept 
neat  and  free  oi  datter.  incfauiing 
equipflMnl.  feniitore.  and  stored 
material,  but  may  continn  materials 
aetnaUy  ased  and  necessary  for  iii>ttnin^ 
the  area,  and  fixtures  or  equipment 
necessary  for  proper  kuabencky 
practicee  and  reaeani  needs.  Housing 
facilities  otker  thaB  tfaesa  mainlaitted  by 
research  facilities  and  Federal  researck 
facilities  suiat  be  physically  separated 
from  any  other  huainees  If  a  housing 
facility  ia  located  on  the  same  premtses 
as  another  business,  it  must  be 
physically  separated  from  ttie  odier 
business  so  that  animals  the  size  of 
dogs,  skunks,  and  raccooae  are 
prevented  from  entering  it 

(c}  Surfaces— {1]  General 
requirements.  Tfie  sutfacea  of  housix^ 
facilities — including  houses*  dtos.  and 
other  funiiture-type  fixtures  and  objects 
within  the  facili^ — must  be  constructed 
in  a  nianni»>  and  made  of  materials  *>««♦ 
allow  them  to  be  readily  cleaned  and 
sanitized,  or  removed  or  replaced  when 
worn  or  soiled.  Interior  surfaces  and  any 
surfaces  that  come  in  contact  with  dogs 
orcalsBUist; 

(1)  Be  free  of  excessive  rust  that 
prevents  the  required  cleaning  and 
sanitizatioik  or  that  affects  the  structural 
strength  of  die  surface:  and 

(ii)  Be  free  of  jagged  edges  or  shaip 
points  that  might  injure  the  animals. 

(2)  AiaiBlsflsncs  and  replaceneat  of 
surfaces.  All  surfaces  must  be 
maintained  on  a  regular  basis.  Surfaces 
of  housing  fnrilltira    inrludins  houses, 
dens,  and  other  &imiluse-typa  fixtures 
and  objects  within  die  fadlUy— that 
rwnwnt  be  readily  cleaned  and  sanitizetL 
must  be  replaced  when  worn  or  soiled. 

(3)  Clsaning,  Hard  surfaces  wUh 
Tirhifh  the  doga  or  cata  coma  ia  cor*«"r* 


^yi 


doga  and  cats. 


I  Hsrtwiii  mil  Mil  a>  toa 


must  be  spot-cleaned  daily  aad 
sanitizad  in  accord  aaee  with  (  3  Jl(!b)  of 
this  subpart  to  prevent  accumulatioB  af 
excreta  and  raduca  disease  hsTfirdt 
Floors  made  of  dirt  absacbent  bedding 
sand,  gravd.  grass,  or  other  simikr 
material  must  be  raked  or  spet-daaned 
wiA  sufficient  fia^ueacy  to  ensare  sik 
animals  tba  freedom  to  avoid  coatact 
with  excreta.  Contaminated  material 
must  be  replaced  whenever  this  rddng 
and  spot-rleaning  is  not  sufficient  to 
prevent  or  elindaate  adars»  iaaects. 
pests.  (V  vemdn  infastatioa  All  other 
surfaces  of  housing  fadUties  must  ba 
deaned  and  sanitised  ivfaaa  necessary 
to  satisfy  gsnarally  acc^asd  busbffi^dry 
staadards  and  practices.  Saostization 
may  be  done  u^ng  any  of  die  methods 
provided  in  %  3.11(b}(^  for  primaiy 
enclosures. 

(d)  Water  and  electric  power.  The 
housing  facility  must  have  reliable 
electric  power  adequate  for  heating, 
coolings  ventilation,  and  lishHng,  and  for 
carrying  out  other  husbandry 
requirements  in  accordance  with  the 
regulatians  in  thia  subpart  The  housing 
facility  must  provide  adequate  nmning 
potable  water  for  die  dogs'  and  cats' 
drinking  needs,  fer  nleftiUnft  and  for 
carrying  out  other  husbandry 
requirements. 

(e)  Storage.  Supplies  of  food  and 
bedding  must  be  stored  in  a  manner  that 
protects  the  supi^s  from  spoilage, 
contamination,  and  vermin  infestation. 
The  supplies  must  be  stored  off  the  floor 
and  away  from  the  walls,  to  allow 
deaning  underneath  and  around  the 
supplies.  Foods  requiring  refrigerattea 
must  be  stored  accordingly,  and  al'  'ood 
must  be  stored  in  a  manner  that 
prevents  contaminatioB  and 
deterioration  of  its  nutritive  value.  All 
open  stqiplies  of  food  and  bedding  must 
be  kept  in  leakproof  containers  with 
tightly  fitting  lids  to  prevent 
contamination  and  spoilage.  Only  food 
and  bedcfing  that  is  currendy  being  used 
may  bekqit  in  the  animal  areas. 
Substances  that  are  toxic  to  the  dogs  or 
cats  but  are  required  for  normal 
husbandry  practices  must  not  be  stored 
in  food  storage  aad  prepaiatioa  areas, 
but  may  ba  stored  in  cahiaats  in  d» 
animalareea. 

(f)  Drainage  aad  wastedJepoeaL 
Housing  fadlify  operators  nast  provide 
for  regular  and  fiiequeat  eottecticB, 
removal,  and  dispeaal  of  antatal  aad 
food  wastes^  bedding  debris,  garbage, 
water,  other  fkada  aad  wastes,  aad  dead 
animals,  in  a  manner  tkat  nh^aizee 
contaminetion  and  diseaae  liska. 
Houajaa  fariiities  laust  ba  eqjiiippeA  with, 
disposal  faff ilitiea  aad  Asiawflw  systems 
that  are  coostrudad  and  opoatad  sa 
that  animal  waste  and  water  are  tufidii^ 


elimiaated  and  a»imnU  ttey  dry. 
Disposal  and  lyaiaaga  systeais  muet 
miiriaiTa  veasia  and  pest  JaJestatieB. 
insects,  odors,  and  disease  hazards.  AU 
drains  must  be  properiy  conakracted, 
installed,  and  mahijaiaed.  If  doaed 
draiaage  sgrsleaiB  are  ttaad  Ikegr  BUBt  be 
eqqif  ped  with  traps  and  present  the 
hnrlifliiff  nf  pans  end  ths  barkiip  nf 
sewage  onto  tba  fiaar.  If  tba  fadlity  naea 
saap  or  asttlaaiaat  peada.  or  odwr 
similar  systems  fcv  ftt!«i»mg«  and  «'t«»»»t 
waala  disposal,  the  system  BBust  be 
locaiad  far  enough  away  from  die 
animal  area  of  tta  baairint  facility  tD 
prevent  ooora  dieeasaa,  pesta  and 
venria  intwatation,  Standii^  puABsaof 
water  in  animal  sactusarss  stast  be 
drained  or  aeppedap  so  that  te 
animals  stagr  diy.  TMsh  containers  ia 
housing  fadHties  and  in  food  staraga 
and  food  pnparation  areaa  ssuet  be 
leakproof  and  nnist  bave  ti^ht^  fitted 
lidaon  them  at  aK  times.  Deed  amaials, 
animal  parts,  and  snhael  waste  must  not 
be  kept  in  feed  storage  or  food 
preparation  aveaa  feed  froesera,  feod 
refirigerators,  or  anasal  areaa 

(gl  Wasftroom  and  sinis.  Washing 
facilities  sncb  n  washrooms,  basins, 
sinks,  or  showers  must  be  provided  for 
animal  caretakers  and  most  be  readily 
accessible. 

(a)  Heating,  coeKng,  and  temperature. 
Indoor  housiag  fadlitiea  for  dogs  and 
cats  must  be  sufficiently  heated  and 
cooled  wben  neceasafy  to  protect  the 
dogs  and  cats  from  temperature 
extremes  and  to  provide  for  their  bealdi 
and  well-being.  When  dogs  or  cats  are 
present  the  ambient  temperature  in  the 
facility  mast  net  fall  below  50  *F  flO  *C) 
for  dogs  and  cats  not  nr^iimatoH  to 
lower  temperatures,  for  those  breads 
that  cacmot  tolerate  imter  temperatures 
without  stress  or  discomfort  (such  as 
short-haired  breeds),  and  for  sick,  aged, 
youn^  or  infirm  dogs  and  cats,  exc^  as 
approved  by  the  attending  veterinarian. 
Ehy  bedding,  aokd  resting  boorda,  or 
other  ""?*>"v't  of  conserving  body  heat 
must  be  provided  when  temperatures 
are  below  50  *F  (10  *C).  The  ambient 
temperature  aiust  not  fall  below  45  T 
(7.2  *C)  for  mora  than  4  consecutive 
hours  when  dogs  or  eats  are  present, 
and  mast  not  rise  above  85  *F  (29.5  *Q 
for  mora  Aan  4  consecutive  houn  wiiea 
dogs  or  cats  an  present 

(b)  VatdtatioK.  Indoor  bausing 
facilities  Sat  dbge  and  cats  mast  be 
suffidendy  ventilated  at  aU  times  wdien 
dogs  or  cats  are  present  to  provide  fer 
their  heaMi  end  w^beiag^  aaid  to 
minimize  odoask  dkaflik  ansHoia  lavebk 
andsBaistuaei 
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must  be  provided  by  windows,  vents, 
fans,  or  air  conditioning.  Auxiliary 
ventilation,  such  as  fans,  blowers,  or  air 
conditioning  must  be  provided  when  the 
.'mbient  temperature  is  85  *F  (29.5  *C)  or 
higher.  The  relative  humidity  must  be 
maintained  at  a  level  that  ensures  the 
health  and  well-being  of  the  dogs  or  cats 
housed  therein,  in  accordance  with  the 
directions  of  the  attending  veterinarian 
and  generally  accepted  professional  and 
husbandry  practices. 

(c)  Lighting.  Indoor  housing  facilities 
for  dogs  and  cats  must  be  lighted  well 
enough  to  permit  routine  inspection  and 
cleaning  of  the  facility,  and  observation 
of  the  dogs  and  cats.  Animal  areas  must 
be  provided  a  regular  diurnal  lighting 
cycle  of  either  natural  or  artificial  light 
Lighting  must  be  unifonnly  di^sed 
throughout  animal  facilities  and  provide 
sufficient  illumination  to  aid  in 
maintaining  good  housekeeping 
practices,  adequate  cleaning,  adequate 
inspection  of  animals,  and  for  the  well- 
being  of  the  animals.  Primary  enclosures 
must  be  placed  so  as  to  protect  the  dogs 
and  cats  from  excessive  light. 

(d)  Interior  surfaces.  The  floors  and 
walls  of  indoor  housing  facilities,  and 
any  other  surfaces  in  contact  with  the 
animals,  must  be  impervious  to 
moisture.  The  ceilings  of  indoor  housing 
facilities  must  be  impervious  to  moisture 
or  be  replaceable  (e.g.,  a  suspended 
ceiling  with  replaceable  panels). 

S3.3    StMltorad homing fMimiM. 

(a)  Heating,  cooling,  and  temperature. 
The  sheltered  part  of  sheltered  housing 
facilities  for  dogs  and  cats  must  be 
sufficiently  heated  and  cooled  when 
necessary  to  protect  the  dogs  and  cats 
from  temperature  extremes  and  to 
provide  for  their  health  and  well-being. 
The  ambient  temperature  in  the 
sheltered  part  of  the  facility  must  not 
fall  below  50  'F  (10  'C)  for  dogs  and  cats 
not  acclimated  to  lower  temperatures, 
for  those  breeds  that  cannot  tolerate 
lower  temperatures  without  stress  and 
discomfort  (such  as  short-haired 
breeds),  and  for  sick,  aged,  young,  or 
infirm  dogs  or  cats,  except  as  approved 
by  the  attending  veterinarian.  Dry 
bedding,  solid  resting  boards,  or  other 
methods  of  conserving  body  heat  must 
be  provided  when  temperatures  are 
below  50  T  (10  'Q.  The  ambient 
temperature  must  not  fall  below  45  'F 
[7.2  *C)  for  more  than  4  consecutive 
hours  when  dogs  or  cats  are  present, 
and  must  not  rise  above  85  'F  (29.5  'C) 
for  more  than  4  consecutive  hours  when 
dom  or  cats  are  present 

(b)  Ventilation.  The  enclosed  or 
sheltered  part  of  sheltered  housing 
facilities  for  dogs  and  cats  must  be 
sufficiently  ventilated  when  dogs  or  cats 


are  present  to  provide  for  their  health 
and  well-being,  and  to  minimize  odors, 
drafts,  ammonia  levels,  and  moisture 
condensation.  Ventilation  must  be 
provided  by  windows,  doors,  vents, 
fans,  or  air  conditioning.  Auxiliary 
ventilation,  such  as  fans,  blowers,  or  air- 
conditioning,  must  be  provided  when  the 
ambient  temperature  is  65  *F  (29.5  *C)  or 
higher. 

(c)  Lighting.  Sheltered  housing 
facilities  for  dogs  and  cats  must  be 
lighted  well  enough  to  permit  routine 
inspection  and  cleaning  of  the  facility, 
and  observation  of  the  dogs  and  cats. 
Animal  areas  must  be  provided  a 
regular  diurnal  lighting  cycle  of  either 
natural  or  artificial  li^t  Lifting  must 
be  uniformly  diffused  throughout  animal 
facilities  and  provide  sufficient 
illumination  to  aid  in  maintaining  good 
housekeeping  practices,  adequate 
cleaning,  adequate  inspection  of 
animals,  and  for  the  well-being  of  the 
animals.  Primary  enclosures  must  be 
placed  so  as  to  protect  the  dogs  and  cats 
from  excessive  light. 

(d)  Shelter  from  the  elements.  Dogs 
and  cats  must  be  provided  with 
adequate  shelter  from  the  elements  at 
all  times  to  protect  their  health  and  well- 
being.  The  shelter  structures  must  be 
large  enough  to  allow  each  animal  to  sit, 
stand,  and  lie  in  a  normal  manner  and  to 
turn  about  freely. 

(e)  Surfaces.  (1)  The  following  areas  in 
sheltered  housing  facilities  must  be 
impervious  to  moisture: 

(i)  Indoor  floor  areas  in  contact  with 
the  cmimals; 

(ii)  Outdoor  floor  areas  in  contact 
with  the  animals,  when  the  floor  areas 
are  not  exposed  to  the  direct  sun,  or  are 
made  of  a  hard  material  such  as  wire, 
wood,  metal,  or  concrete;  and 

(iii)  All  walls,  boxes,  houses,  dens, 
and  other  surfaces  in  contact  with  the 
animals. 

(2)  Outside  floor  areas  in  contact  with 
the  animals  and  exposed  to  the  direct 
sun  may  consist  of  compacted  earth, 
absorbent  bedding,  sand,  gravel,  or 
grass. 

93.4   Outdoor  housing  facMtlM. 

(a)  Restrictions.  (1)  The  following 
categories  of  dogs  or  cats  must  not  be 
kept  in  outdoor  facilities,  unless  that 
practice  is  specifically  approved  by  the 
attending  veterinarian: 

(i)  Dogs  or  cats  that  are  not 
acclimated  to  the  temperatures 
prevalent  in  the  area  or  region  where 
they  are  maintained; 

(ii)  Breeds  of  dogs  or  cats  that  cannot 
tolerate  the  prevalent  temperatures  of 
the  area  without  stress  or  discomfort 
(such  as  short-haired  breeds  in  cold 
climates);  and 


(iii)  Sick,  infirm,  aged  or  young  dogs  or 
cats. 

(2)  When  their  acclimation  status  is 
unknown,  dogs  and  cats  must  not  be 
kept  in  outdoor  facilities  when  the 
ambient  temperature  is  less  than  50  *F 
(10  'C). 

(b)  Shelter  from  the  elements. 
Outdoor  facilities  for  dogs  or  cats  must 
include  one  or  more  shelter  structures 
that  are  accessible  to  each  animal  in 
each  outdoor  facility,  and  that  are  large 
enough  to  allow  each  animal  in  the 
shelter  structure  to  sit  stand,  and  lie  in 
a  normal  manner,  and  to  turn  about 
freely.  In  addition  to  the  shelter 
structures,  one  or  more  separate  outside 
areas  of  shade  must  be  provided,  large 
enough  to  contain  all  the  animals  at  one 
time  and  protect  them  from  the  direct 
rays  of  the  sun.  Shelters  in  outdoor 
facilities  for  dogs  or  cats  must  contain  a 
roof,  four  sides,  and  a  floor,  and  must 

(1)  Provide  the  dogs  and  cats  with 
adequate  protection  and  shelter  from  the 
cold  and  heat 

(2)  Provide  the  dogs  and  cats  with 
protection  from  the  direct  rays  of  the 
sun  and  the  direct  effect  of  wind,  rain,  or 
snow; 

(3)  Be  provided  with  a  wind  break  and 
rain  break  at  the  enfrance;  and 

(4)  Contain  clean,  dry,  bedding 
material  if  the  ambient  temperature  is 
below  50  'F  (10  'C).  Additional  clean, 
dry  bedding  is  required  when  the 
temperature  is  35  *F  (1.7  'C)  or  lower. 

(c)  Construction.  Building  surfaces  in 
contact  with  animals  in  outdoor  housing 
facilities  must  be  impervious  to 
moisture.  Metal  barrels,  cars, 
refrigerators  or  freezers,  and  the  like 
must  not  be  used  as  shelter  structures. 
The  floors  of  outdoor  housing  facilities  . 
may  be  of  compacted  earth,  absorbent 
bedding,  sand,  gravel,  or  grass,  and  must 
be  replaced  if  there  are  any  prevalent 
odors,  diseases,  insects,  pests,  or 
vermin.  All  surfaces  must  be  maintained 
on  a  regular  basis.  Surfaces  of  outdoor 
housing  facilities — including  houses, 
dens,  etc. — that  cannot  be  readily 
cleaned  and  sanitized,  must  be  replaced 
when  worn  or  soiled. 

{  3.5   MobNe  Of  travsNng  housing  fscWtiss. 

(a)  Heating,  cooling,  and  temperature. 
Mobile  or  traveling  housing  facilities  for 
dogs  and  cats  must  be  sufficiently 
heated  and  cooled  when  necessary  to 
protect  the  dogs  and  cats  from 
temperature  extremes  and  to  provide  for 
their  health  and  well-being.  The  ambient 
temperature  in  the  mobile  or  traveling 
housing  facility  must  not  fall  below  50  *F 
(10  *C)  for  dogs  and  cats  not  acclimated 
to  lower  temperatures,  for  those  breeds 
that  cannot  tolerate  lower  temperatures 
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without  stress  or  discomfort  (such  as 
short-haired  breeds),  and  for  sick,  aged, 
young,  or  infirm  dogs  and  cats.  Dry 
bedding,  solid  resting  boards,  or  other 
methods  of  conserving  body  heat  must 
be  provided  when  temperatures  are 
below  50  'F  (10  *C).  The  ambient 
temperature  must  not  faU  below  45  *F 
(7.2  *C)  for  more  than  4  consecutive 
hours  when  dogs  or  cats  are  present 
and  must  not  exceed  85  *F  (29.5  *C]  for 
more  than  4  consecutive  hours  when 
dogs  or  cats  are  present. 

(b)  Ventilation.  Mobile  or  traveling 
housing  facilities  for  dogs  and  cats  must 
be  sufficiently  ventilated  at  all  times 
when  dogs  or  cats  are  present  to  provide 
for  the  health  and  well-being  of  the 
animals,  and  to  minimize  odors,  drafts, 
ammonia  levels,  moisture  condensation, 
and  exhaust  fumes.  Ventilation  must  be 
provided  by  means  of  windows,  doors, 
vents,  fans,  or  air  conditioning. 
Auxiliary  ventilation,  such  as  fans, 
blowers,  or  air  conditioning,  must  be 
provided  when  the  ambient  temperature 
within  the  animal  housing  area  is  85  °F 
(29.5  "C)  or  higher. 

(c)  Lighting.  Mobile  or  fraveling 
housing  faciUties  for  dogs  and  cats  must 
be  lighted  well  enou^  to  permit  proper 
cleaning  and  inspection  of  the  faciUty, 
and  observation  of  the  dogs  and  cats. 
Animal  areas  must  be  provided  a 
regular  diurnal  lighting  cycle  of  either 
natural  or  artificial  li^t.  Lighting  must 
be  uniformly  diffiised  throughout  animal 
facilities  and  provide  sufficient 
illumination  to  aid  in  maintaining  good 
housekeeping  practices,  adequate 
cleaning,  adequate  inspection  of 
animals,  and  for  the  well-being  of  the 
animals. 

§  3.6    Primary  enclosures. 

Primary  enclosures  for  dogs  and  cats 
must  meet  the  following  minimum 
requirements: 

(a)  General  requirements. 

(1)  Primary  enclosures  must  be 
designed  and  constructed  of  suitable 
materials  so  that  they  are  structurally 
sound.  The  primary  enclosures  must  be 
kept  in  good  repair. 

(2)  Primary  enclosures  must  be 
constructed  and  maintained  so  that 
they: 

(i)  Have  no  sharp  points  or  edges  that 
could  injure  the  dogs  and  cats; 

(ii)  Protect  the  dogs  and  cats  from 
injury; 

(iii)  Contain  the  dogs  and  cats 
securely; 

(iv)  Keep  other  animals  from  entering 
the  enclosure; 

(v)  Enable  the  dogs  and  cats  to  remain 
dry  and  clean: 

(vi)  Provide  shelter  and  protection 
from  extreme  temperatures  and  weather 


conditions  that  may  be  uncomfortable  or 
hazardous  to  all  the  dogs  and  cats; 

(vii)  Provide  sufficient  shade  to 
shelter  all  the  dogs  and  cats  housed  in 
the  primary  enclosure  at  one  time; 

(viii)  Provide  all  the  dogs  and  cats 
with  easy  and  convenient  access  to 
clean  food  and  water; 

(ix)  Enable  all  surfaces  in  contact  with 
the  dogs  and  cats  to  be  readily  cleaned 
and  sanitized  in  accordance  with 
S  3.11(b)  of  this  subpart  or  be 
replaceable  wh6n  worn  or  soiled; 

(x)  Have  floors  that  are  constructed  in 
a  manner  that  protects  the  dogs'  and 
cats'  feet  and  legs  from  injury,  and  that 
if  of  mesh  or  slatted  construction,  do  not 
allow  the  dogs'  and  cats'  feet  to  pass 
through  any  openings  in  the  floor.  If  the 
floor  of  the  primary  enclosure  is 
constructed  of  wire,  a  soUd  resting 
surface  or  surfaces  that  in  the 
aggregate,  are  large  enough  to  hold  all 
the  occupants  of  Oie  primary  enclosure 
at  the  same  time  comfortably  must  be 
provided;  and 

(xi)  Provide  sufficient  space  to  allow 
each  dog  and  cat  to  tiun  about  freely,  to 
stand,  sit,  and  lie  in  a  comfortable, 
normal  position,  and  to  walk  in  a  normal 
manner. 

(b)  Additional  requirements  for  cats. 

(1)  Space.  Each  cat  including  weaned 
kittens,  that  is  housed  in  any  primary 
enclosure  must  be  provided  miniirnim 
vertical  space  and  floor  space  as 
follows: 

(i)  Prior  to  February  15. 1994  each  cat 
housed  in  any  primary  enclosure  shall 
be  provided  a  minimum  of  2Vi  square 
feet  of  floor  space; 

(ii)  On  and  after  February  15, 1994: 

(A)  Each  primary  enclosure  housing 
cats  must  be  at  least  24  in.  high  (60.96 
cm); 

(B)  Cats  up  to  and  including  8.8  lbs  (4 
kg)  must  be  provided  with  at  least  3.0  ft* 
(0.28  m«); 

(C)  Cats  over  8.8  lbs  (4  kg)  must  be 
provided  with  at  least  4.0  ft'  (0.37  m>); 

(iii)  Each  queen  with  nursing  kittens 
must  be  provided  with  an  additional 
amount  of  floor  space,  based  on  her 
breed  and  behavioral  characteristics, 
and  in  accordance  with  generally 
accepted  husbandry  practices.  If  the 
additional  amount  of  floor  space  for 
each  nursing  kitten  is  equivalent  to  less 
than  5  percent  of  the  minimum 
requirement  for  the  queen,  such  housing 
must  be  approved  by  the  attending 
veterinarian  in  the  case  of  a  research 
facility,  and,  in  the  case  of  dealers  and 
exhibitors,  such  housing  must  be 
approved  by  the  Administrator;  and 

(iv)  The  minimum  floor  space  required 
by  this  section  is  exclusive  of  any  food 
or  water  pans.  The  litter  pan  may  be 


considered  part  of  the  floor  space  if 
properly  cleaned  and  sanitized. 

(2)  Compatibility.  All  cats  housed  in 
the  same  primary  enclosure  must  be 
compatible,  as  determined  by 
observation.  Not  more  than  12  adult 
nonconditioned  cats  may  be  housed  in 
the  same  primary  enclosure.  Queens  in 
heat  may  not  be  housed  in  the  same 
primary  enclosure  with  sexually  mature 
males,  except  for  breeding.  Except  when 
maintained  in  breeding  colonies,  queens 
with  litters  may  not  be  housed  in  the 
same  primary  enclosure  %vith  other  adult 
cats,  and  kittens  imder  4  months  of  age 
may  not  be  housed  in  the  same  primary 
enclosure  with  adult  cats,  other  than  the 
dam  or  foster  dam.  Cats  with  a  vicious 
or  aggressive  disposition  must  be 
housed  separately. 

(3)  Litter.  In  all  primary  enclosures,  a  , 
receptacle  containing  sufficient  clean 
litter  must  be  provided  to  contain 
excreta  and  body  wastes. 

(4)  Resting  surfaces.  Each  primary 
enclosure  housing  cats  must  contain  a 
resting  surface  or  surfaces  that  in  the 
aggregate,  are  large  enou^  to  hold  all 
the  occupants  of  the  primary  enclosure 
at  the  same  time  comfortably.  The 
resting  surfaces  must  be  elevated. 
impervious  to  moisture,  and  be  able  to 
be  easily  cleaned  and  sanitized,  or 
easily  replaced  when  soiled  or  worn. 
Low  resting  surfaces  that  do  not  allow 
the  space  under  them  to  be  comfortably 
occupied  by  the  animal  will  be  counted 
as  part  of  the  floor  space. 

(5)  Cats  in  mobile  or  traveling  shows 
or  acts.  Cats  that  are  part  of  a  mobile  or 
traveling  show  or  act  may  be  kept  while 
the  show  or  act  is  traveling  from  one 
temporary  location  to  another,  in 
transport  containers  that  comply  with 
all  requirements  of  1 3.14  of  this  subpart 
other  than  the  marking  requirements  in 

S  3.14(a)(e)  of  this  subpart  When  the 
show  or  act  is  not  traveling,  the  cats 
must  be  placed  in  primary  enclosures 
that  meet  the  minimum  requirements  of 
this  section. 

(c)  Additional  requirements  for 
dogs. — (1)  Space,  (i)  Each  dog  housed  in 
a  primary  enclosure  (including  weaned 
puppies)  must  be  provided  a  minimum 
amount  of  floor  space,  calculated  as 
follows:  Find  the  mathematical  square  of 
the  sum  of  the  length  of  the  dog  in 
inches  (measured  from  the  tip  of  its  nose 
to  the  base  of  its  tail)  plus  6  inches;  then 
divide  the  product  by  144.  The 
calculation  is:  (length  of  dog  in  inches  -t- 
6)  X  (length  of  dog  in  inches  -(-  6)  = 
required  floor  space  in  square  inches. 
Required  floor  space  in  inches/144  = 
required  floor  space  in  square  feet. 

(ii)  Each  bitch  with  nursing  puppies 
must  be  provided  with  an  additional 
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amount  of  floor  space,  based  on  her 
breed  and  behavioral  characteristics, 
and  in  accordance  with  generally 
accepted  husbandry  practices  as 
determined  by  the  attending 
veterinarian.  If  the  additional  amount  of 
floor  space  for  each  nursing  puppy  is 
less  than  5  percent  of  the  minimum 
requirement  for  the  bitch,  such  housing 
must  be  approved  by  the  attending 
veterinarian  in  the  case  of  a  research 
facility,  and.  in  the  case  of  dealers  and 
exhibitors,  such  housing  must  be 
approved  by  the  Administrator. 

(iii)  The  interior  height  of  a  primary 
enclosure  must  be  at  least  8  inches 
higher  than  the  head  of  the  tallest  dog  in 
the  enclosure  when  it  is  in  a  normal 
standing  position:  Provided  that  prior  to 
February  15, 1994,  each  dog  must  be  able 
to  stand  in  a  comfortable  normal 
position. 

(2)  Dogs  on  tethen.  (i)  Dogs  may  be 
kept  on  tethers  only  in  outside  housing 
facilities  that  meet  the  requirements  of 
I  3.4  of  this  subpart  and  only  when  the 
tether  meets  die  requirements  of  this 
paragraph.  The  tether  must  be  attached 
to  the  tntA  of  die  dog's  shelter  structiire 
or  to  a  post  in  frtmt  of  the  shelter 
structure  and  most  be  at  least  three 
times  the  length  of  the  dog,  as  measured 
from  the  tip  of  its  nose  to  the  base  of  its 
tail  The  tether  most  allow  the  dog 
convenient  access  to  the  shelter 
structure  and  to  food  and  water 
cootainers.  The  tether  must  be  of  the 
type  and  strength  commonly  used  for 
the  size  dog  involved  and  must  be 
attached  to  the  dog  by  a  well-fitted 
collar  that  will  not  cause  trauma  or 
inpiry  to  the  dog.  Collars  made  of 
materials  sudi  as  wire,  flat  chains, 
chains  with  sharp  edges,  or  chains  with 
rusty  or  nonuniform  links  are  prohibited. 
The  tether  must  be  attached  so  that  the 
dog  cannot  become  entangled  %vith  other 
objects  or  come  into  physical  contact 
with  other  dogs  in  the  outside  housing 
facility,  and  so  the  dog  can  roam  to  thie 
full  range  of  the  tether. 

(ii)  On  and  after  February  15. 1994, 
dog  housing  areas  where  dogs  are  on 
tethers  must  be  enclosed  by  a  perimeter 
fence  Uiat  is  dt  sufficient  height  to  keep 
unwanted  animals  out  Fence*  less  than 
B  feet  high  must  be  approved  by  the 
Administrator.  The  fence  must  be 
constructed  so  that  it  protects  the  dogs 
by  preventing  animals  the  size  of  dogs, 
skunks,  and  raccoons  from  going 
through  it  or  under  it  and  having  contact 
with  the  dogs  inside. 

(3)  Compatibility.  AH  dogs  housed  in 
the  same  primary  enclosure  must  be 
compatible,  as  determined  by 
observatioii.  Not  more  than  12  adolt 
nonnonditioned  dogs  may  b«  hoasad  in 
the  same  primary  sndosare.  Bitches  in 


heat  may  not  be  housed  in  the  same 
primary  enclosure  with  sexually  mature 
males,  except  for  breeding.  Except  when 
maintained  in  breeding  colonies,  bitches 
with  litters  may  not  be  housed  in  the 
same  primary  enclosure  with  other  adult 
dogs,  and  puppies  under  4  months  of  age 
may  not  be  housed  in  the  same  primary 
endosure  with  adult  dogs,  other  than 
the  dam  or  foster  dam.  Dogs  with  a 
vicious  or  aggressive  disposition  must 
be  housed  separately. 

(4)  Dog3  in  mobile  or  traveling  shows 
or  acts.  Dogs  that  are  part  of  a  mobile  or 
traveling  show  or  act  may  be  kept  while 
the  show  or  act  is  traveling  from  one 
temporary  location  to  another,  in 
transport  containers  that  comply  with 
all  requirements  of  |  3.14  of  this  subpart 
other  than  the  marking  requirements  in 
9  3.14(a)(6]  of  this  subpart  When  the 
show  or  act  is  not  traveling,  the  dogs 
must  be  placed  in  primary  enclosures 
that  meet  the  minimum  requirements  of 
this  section. 

(d)  Innovative  primary  enclosures  not 
precisely  meeting  the  floor  area  and 
height  requirements  provided  in 
paragraphs  (b](l]  and  (c)(1)  of  this 
section,  but  that  provide  the  dogs  or  cats 
with  a  sufficient  volume  of  space  and 
the  opportunity  to  express  species- 
typical  behavior,  may  be  used  at 
research  facilities  when  approved  by  the 
Committee,  and  by  dealers  and 
exhibitors  when  approved  by  the 
Administrator. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0093) 

Animal  Haahh  and  Husbandry 
Standards 

(17   Compatible  groiiplwQ. 

Dogs  and  cats  that  are  housed  in  the 
same  primary  enclosure  must  be 
compatible,  with  the  following 
restrictions: 

(a)  Females  in  heat  (estrus)  may  not 
be  housed  in  the  same  primary 
enclosure  with  males,  except  for 
breeding  purposes; 

(b)  Any  dog  or  cat  exhibiting  a  vicious 
or  overly  aggressive  disposition  must  be 
housed  separately; 

(c)  Puppies  or  kittens  4  months  of  age 
or  less  may  not  be  housed  in  the  taxae 
primary  enclosure  with  adult  dogs  or 
cats  other  than  their  dams  or  foster 
dams,  except  when  permanently 
maintained  in  breeding  colonies; 

(d)  Dogs  or  cats  may  not  be  housed  in 
the  same  primary  enclosure  with  any 
other  species  of  animals,  unless  they  are 
compatible;  and 

(e)  Dogs  and  cats  that  have  or  are 
suspected  of  having  a  contagious 
disease  must  be  isolated  from  healthy 
animala  in  the  coloqy.  as  diractad  by  the 


attending  veterinarian.  WThen  an  entire 
group  or  room  of  dogs  and  cats  is  known 
to  have  or  believed  to  be  exposed  to  an 
infectious  agent  the  group  may  be  kept 
intact  during  the  process  of  diagnosis, 
treatment  and  control 

S  3j$    Exerdea  for  dogs. 

Dealers,  exhibitors,  and  research 
faciUties  must  develop,  document  and 
follow  an  appropriate  plan  to  provide 
dogs  with  the  opportimity  for  exercise. 
In  addition,  the  plan  must  be  approved 
by  the  attending  veterinarian.  The  plan 
must  include  written  standard 
procedures  to  be  followed  in  providing 
the  opportunity  for  exercise.  The  plan 
must  be  made  available  to  APHIS  upon   . 
request  and,  in  the  case  of  research 
facilities,  to  officials  of  any  pertinent 
funding  Federal  agency.  The  plan,  at  a 
,  minimum,  must  comply  with  each  of  the 
following: 

(a)  Dogs  housed  individually.  Dogs 
over  12  weeks  of  age,  except  bitches 
with  litters,  housed,  held,  or  maintained 
by  any  dealer,  exhibitor,  or  research 
facility,  including  Federal  research 
facilities,  must  be  provided  the 
opportunity  for  exercise  regularly  if  they 
are  kept  individually  in  cages,  pens,  or 
runs  that  provide  less  than  two  times  the 
required  floor  space  for  that  dog,  as 
indicated  by  i  3.6(c)(1)  of  this  subpart 

(b)  Dogs  housed  in  groups.  Dogs  over 
12  weeks  of  age  housed,  bield,  or 
maintained  in  groups  by  any  dealer, 
exhibitor,  or  research  faxnlity,  including 
Federal  research  facilities,  do  not 
require  additional  opportnnity  for 
exercise  regularly  if  diey  are  maintained 
in  cages,  pens,  or  runs  that  provide  in 
total  at  least  100  percent  of  the  required 
space  for  each  dog  if  maintained 
separately.  Such  animals  may  be 
maintained  in  compatible  groups, 
unless: 

(1)  Housing  in  compatible  groups  is 
not  hi  accordance  with  a  research 
proposal  and  the  proposal  has  been 
approved  by  the  researdi  facility 
Committee; 

(2)  In  the  opinion  of  the  attending 
veterinarian,  such  housing  would 
adversely  affect  the  health  or  well-being 
of  the  dog(s);  or 

(3)  Any  dog  exhibits  aggressive  or 
vicious  behavior. 

(c)  Methods  and  period  of  providing 
exercise  opportunity.  (1)  The  frequency, 
method,  and  duration  of  the  opportunity 
for  exercise  shall  be  determined  by  the 
attending  veterinarian  and.  at  research 
facilities,  in  consultation  with  and 
approval  by  the  Committee. 

(2)  Dealers,  exhibitors,  and  research 
facilities,  in  developing  their  plan, 
should  oonaider  pnnddiqf  pMitiva 
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physical  contact  widi  humans  that 
encourages  exercise  through  play  or 
other  similar  activities.  If  a  dog  is 
housed,  held,  or  maintained  at  a  facility 
without  sensory  contact  with  another 
dog,  it  must  be  provided  with  positive 
physical  contact  with  humans  at  least 
daily. 

(3)  The  opportunity  for  exercise  may 
be  provided  in  a  number  of  ways,  such 
as: 

(i)  Group  housing  in  cages,  pens  or 
runs  that  provide  at  least  100  percent  of 
the  required  space  for  each  dog  if 
maintained  separately  under  the 
minimum  floor  space  requirements  of 
§  3.6(c)(1)  of  tills  subpart; 

(ii)  Maintaining  individually  housed 
dogs  in  cages,  pens,  or  runs  that  provide 
at  least  twice  the  minimum  floor  space 
required  by  S  3.6(c)(1)  of  this  subpart; 

(iii)  Providing  access  to  a  run  or  open 
area  at  the  frequency  and  duration 
prescribed  by  the  attending 
veterinarian;  or 

(iv)  Other  similar  activities. 

(4)  Forced  exercise  methods  or 
devices  such  as  swimming,  treadmills, 
or  carousel-type  devices  are 
unacceptable  for  meeting  the  exercise 
requirements  of  this  section. 

'  (d)  Exemptions.  (1)  If.  in  the  opinion  of 
the  attending  veterinarian,  it  is 
inappropriate  for  certain  dogs  to 
exercise  because  of  their  health, 
condition,  or  well-being,  the  dealer, 
exhibitor,  or  research  facility  may  be 
exempted  from  meeting  the 
requirements  of  this  section  for  those 
dogs.  Such  exemption  must  be 
documented  by  the  attending 
veterinarian  and,  unless  the  basis  for 
exemption  is  a  permanent  condition, 
must  be  reviewed  at  least  every  30  days 
by  the  attending  veterinarian. 

(2)  A  research  facility  may  be 
exempted  from  the  requirements  of  this 
section  if  the  principal  investigator 
determines  for  scientific  reasons  set 
forth  in  the  research  proposal  that  it  is 
inappropriate  for  certain  dogs  to 
exercise.  Such  exemption  must  be 
documented  in  the  Committee-approved 
proposal  and  must  be  reviewed  at 
appropriate  intervals  as  determined  by 
the  Committee,  but  not  less  than 
annually. 

(3)  Records  of  any  exemptions  must 
be  maintained  and  made  available  to 
USDA  officials  or  any  pertinent  funding 
Federal  agency  upon  request.  (Approved 
by  the  Office  of  Management  and 
Budget  under  control  number  0579-0093) 

93.9    Feedlno. 

(a)  Dogs  and  cats  must  be  fed  at  least 
once  each  day.  except  as  otherwise 
might  be  required  to  provide  adequate 
veterinary  care.  The  food  must  be 


uncontaminated,  wholesome,  palatable, 
and  of  sufficient  quantity  and  nutritive 
value  to  maintain  the  normal  condition 
and  weight  of  the  animal.  Tlie  diet  must 
be  appropriate  for  the  individual 
animal's  age  and  conditioiL 

(b)  Food  receptacles  must  be  used  for 
dogs  and  cats,  must  be  readily 
accessible  to  all  dogs  and  cats,  and  must 
be  located  so  as  to  minimize 
contamination  by  excreta  and  pests,  and 
be  protected  from  rain  and  snow. 
Feeding  pans  must  either  be  made  of  a 
durable  material  that  can  be  easily 
cleaned  and  sanitized  or  be  disposable. 
If  the  food  receptacles  are  not 
disposable,  \hey  must  be  kept  clean  and 
must  be  sanitized  in  accordance  with 
9  3.11(b)  of  this  subpart.  Sanitization  is 
achieved  by  using  one  of  the  methods 
described  in  9  3.11(b)(3)  of  this  subpart. 
If  the  food  receptacles  are  disposable, 
they  must  be  discarded  after  one  use. 
Self-feeders  may  be  used  for  the  feeding 
of  dry  food.  If  self-feeders  are  used,  they 
must  be  kept  clean  and  must  be 
sanitized  in  accordance  with  9  3.11(b)  of 
this  subpart.  Measures  must  be  taken  to 
ensure  that  there  is  no  molding, 
deterioration,  and  caking  of  feed. 

93.10    Watering. 

If  potable  water  is  not  continually 
available  to  the  dogs  and  cats,  it  must 
be  offered  to  the  dogs  and  cats  as  often 
as  necessary  to  ensure  their  health  and 
well-being,  but  not  less  than  twice  daily 
for  at  least  1  hour  each  time,  unless 
restricted  by  the  atiending  veterinarian. 
Water  receptacles  must  be  kept  clean 
and  sanitized  in  accordance  with 
9  3.11(b)  of  this  subpart,  and  before 
being  used  to  water  a  different  dog  or 
cat  or  social  grouping  of  dogs  or  cats. 

9  3.1 1    Claaning.  sanitization, 
housekeeping,  and  pest  control. 

(a)  Cleaning  of  primary  enclosures. 
Excreta  and  food  waste  must  be 
removed  bom  primary  enclosures  daily, 
and  from  under  primary  enclosures  as 
often  as  necessary  to  prevent  an 
excessive  accumulation  of  feces  and 
food  waste,  to  prevent  soiling  of  the 
dogs  or  cats  contained  in  the  primary 
enclosures,  and  to  reduce  disease 
hazards,  insects,  pests  and  odors.  When 
steam  or  water  is  used  to  clean  the 
primary  enclosure,  whether  by  hosing, 
flushing,  or  other  methods,  dogs  and 
cats  must  be  removed  unless  the 
enclosure  is  large  enough  to  ensure  the 
animals  would  not  be  harmed,  wetted, 
or  distressed  in  the  process.  Standing 
water  must  be  removed  from  the 
primary  enclosure  and  animals  in  other 
primary  enclosures  must  be  protected 
fi*om  being  contaminated  with  water 
and  other  wastes  during  the  cleaning. 


The  pans  under  primary  enclosures  with 
grill-type  floors  and  the  ground  areas 
under  raised  runs  with  wire  or  slatted 
floors  must  be  cleaned  as  often  as 
necessary  to  prevent  accumulation  of 
feces  and  food  waste  and  to  reduce 
disease  hazards  pests,  insects  and 
odors. 

(b)  Sanitization  of  primary  enclosures 
and  food  and  water  receptacles.  (1) 
Used  primary  enclosures  and  food  and 
water  receptacles  must  be  cleaned  and 
sanitized  in  accordance  with  this  section 
before  they  can  be  used  to  house,  feed, 
or  water  another  dog  or  cat  or  social 
grouping  of  dogs  or  cats. 

(2)  Used  primary  enclosures  and  food 
and  water  receptacles  for  dogs  and  cats 
must  be  sanitized  at  least  once  every  2 
weeks  using  one  of  the  methods 
prescribed  in  paragraph  (b)(3)  of  this 
section,  and  more  often  if  necessary  to 
prevent  an  accumulation  of  dirt,  debris, 
food  waste,  excreta,  and  other  disease 
hazards. 

(3)  Hard  surfaces  of  primary 
enclosures  and  food  and  water 
receptacles  must  be  sanitized  using  one 
of  the  following  methods: 

(i)  Live  steam  under  pressure; 

(ii)  Washing  with  hot  water  (at  least 
180  *F  (82.2  *C))  and  soap  or  detergent 
as  with  a  mechanical  cage  washer,  or 

(iii)  Washing  all  soiled  surfaces  with 
appropriate  detergent  solutions  and 
disinfectants,  or  by  using  a  combination 
detergent/disinfectant  product  that 
accomplishes  the  same  purpose,  with  a 
thorough  cleaning  of  the  surfaces  to 
remove  organic  material,  so  as  to 
remove  all  organic  material  and  mineral 
buildup,  and  to  provide  sanitization 
followed  by  a  clean  water  rinse. 

(4)  Pens,  runs,  and  outdoor  housing 
areas  using  material  that  cannot  be 
sanitized  using  the  methods  provided  in 
paragraph  (b)(3)  of  this  section,  such  as 
gravel,  sand,  grass,  earth,  or  absorbent 
bedding,  must  be  sanitized  by  removing 
the  contaminated  material  as  necessary 
to  prevent  odors,  diseases,  pests, 
insects,  and  vermin  infestation. 

(c)  Housekeeping  for  premises. 
Premises  where  housing  facilities  are 
located,  including  buildings  and 
surrounding  groimds.  must  be  kept  clean 
and  in  good  repair  to  protect  the  animals 
bom  injury,  to  facilitate  the  husbandry 
practices  required  in  this  subpart  and  to 
reduce  or  eliminate  breeding  and  living 
areas  for  rodents  and  other  pests  and 
vermin.  Premises  must  be  kept  free  of 
accumulations  of  trash,  junk,  waste 
products,  and  discarded  matter.  Weeds, 
grasses,  and  bushes  must  be  controlled 
so  as  to  facilitate  cleaning  of  the 
premises  and  pest  control,  and  to 
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protect  tfa*  health  and  weB-beteg  of  the 


(d)  P6»t  control.  An  effective  program 
for  the  control  of  Ineectt,  external 
paraeitee  affecting  dogi  end  cats,  and 
birds  and  manuB^  fbat  are  pests,  must 
be  established  and  maintained  so  as  to 
promote  the  health  and  well-being  of  the 
animals  and  redace  contaminatioa  by 
pests  in  animal  i 


ia.12 

Each  person  subject  to  the  Animal 
Welfare  regulations  (9  CFR  Parts  1. 2, 
and  S)  maintaining  dogs  and  cats  must 
have  enough  employees  to  carry  out  the 
level  of  husbandry  practices  and  care 
required  in  this  subpart  The  employees 
who  provide  for  husbandry  and  care,  or 
handle  anioials.  must  be  supervised  by 
an  individual  who  has  the  knowledge, 
background,  and  experience  in  proper 
husbandry  and  care  of  dogs  and  cats  to 
supervise  others.  The  employer  must  be 
certain  that  the  supervisor  and  other 
employees  can  perform  to  these 
standards. 


(a)  Carriers  and  intermediate  handlers 
must  not  accept  a  dog  or  cat  for 
transport  in  commerce  more  than  4 
hoars  before  the  scheduled  departure 
time  of  the  primary  conveyance  on 
which  the  animal  is  to  be  transported. 
However,  a  carrier  or  intermediate 
handler  may  agree  with  anyone 
consigning  a  dog  or  cat  to  extend  this 
time  by  up  to  2  hours. 

(b)  Carriers  and  intermediate  handlers 
must  not  accept  a  dog  or  cat  for 
transport  in  commerce  unless  they  are 
provided  with  the  name,  address,  and 
telephone  number  of  the  consignee. 

(c)  Carriers  and  intermediate  handlers 
must  not  accept  a  dog  or  cat  for 
transport  in  commerce  unless  the 
consignor  certifies  in  writing  to  the 
carrier  or  intermediate  handler  that  the 
dog  or  cat  was  offered  food  and  water 
during  the  4  hours  before  delivery  to  the 
carrier  or  intermediate  handler.  The 
certification  must  be  lecurely  attached 
to  the  outside  of  the  primary  enclosure 
in  a  manner  that  makes  it  easily  noticed 
and  read,  fautructions  for  no  food  or 
water  are  not  acceptable  unless  directed 
by  the  attending  veterinarian. 
Instructions  most  be  in  compliance  with 
S  3.18  of  this  subpart.  The  certification 
must  include  the  following  information 
for  each  dog  and  cat: 

(1)  The  consignor's  name  and  addresr, 

(2)  The  tag  number  or  tattoo  assigned 
to  each  dog  or  cat  under  ||  2.38  and  2.50 
of  this  chapter 


(3)  The  time  and  date  the  animal  was 
last  fed  and  watered  and  the  specific 
instructions  for  the  next  fieeding(8)  and 
watering(s)  for  a  24-hour  period;  and 

(4)  The  consignor's  signature  and  the 
date  and  time  the  certification  was 
signed. 

(d)  Carriers  and  intermediate  handlers 
must  not  accept  a  dog  or  cat  for 
transport  in  commerce  in  a  primary 
enclosure  unless  the  primary  enclosure 
meets  the  reqiiirements  of  I  3.14  of  this 
subpart  A  carrier  or  intermediate 
handler  must  not  accept  a  dog  or  cat  for 
transport  if  the  primary  enclosure  is 
obviously  defective  or  damaged  and 
cannot  reasonably  be  expected  to  safely 
and  comfortably  contain  the  dog  or  cat 
without  causing  suffering  or  injury. 

(e)  Carriers  and  intermediate  handlers 
must  not  accept  a  dog  or  cat  for 
transport  in  coomierce  unless  their 
animal  holding  area  meets  the  minimimi 
temperature  requirements  provided  in 
§1  3.18  and  3.19  of  this  subpart  or 
unless  the  consignor  provides  them  with 
a  certificate  signed  by  a  veterinarian 
and  dated  no  more  than  10  days  before 
delivery  of  the  animal  to  the  carrier  or 
intermediate  handler  for  transport  in 
commerce,  certifying  that  the  animal  is 
acclimated  to  temperatures  lower  than 
those  required  in  S  S  3.18  and  3.19  of  this 
subpart  Even  if  the  carrier  or 
intermediate  handler  receives  this 
certification,  the  temperatures  the  dog  or 
cat  is  exposed  to  while  in  a  terminal 
facility  must  not  be  lower  than  45  *F 
(2.2  *C)  for  more  than  4  consecutive 
hours  when  dogs  or  cats  are  present  as 
set  forth  in  §  3.18,  nor  lower  than  45  'F 
(2.2  *C)  for  more  than  45  minutes,  as  set 
forth  in  i  3.19,  when  moving  dogs  or  cats 
to  or  from  terminal  facilities  or  primary 
conveyances.  A  copy  of  the  certification 
must  accompany  the  dog  or  cat  to  its 
destination  and  must  include  the 
following  information: 

(1)  The  consignor's  name  and  address; 

(2)  The  tag  number  or  tattoo  assigned 
to  each  dog  or  cat  under  SS  2.38  and  2.50 
of  this  chapter; 

(3)  A  statement  by  a  veterinarian, 
dated  no  more  than  10  days  before 
delivery,  that  to  the  best  of  his  or  her 
knowledge,  each  of  the  dogs  or  cats 
contained  in  the  primary  enclosure  is 
acclimated  to  air  temperatures  lower 
than  50  'POO  *C);  but  not  lower  than  a 
minimum  temperatxire,  specified  on  a 
certificate,  that  the  attending 
veterinarian  has  determined  is  based  on 
generally  accepted  temperature 
standards  for  the  age,  condition,  and 
breed  of  the  dog  or  cat;  and 

(4)  The  signature  of  the  veterinarian 
and  the  date  the  certification  was 
signed. 


(f)  When  a  primary  enclosure 
containing  a  dog  or  cat  has  arrived  at 
the  animal  holding  area  at  a  terminal 
facility  after  transport  the  carrier  or 
intermediate  handler  must  attempt  to 
notify  the  consignee  upon  arrival  and  at 
least  once  in  every  6-hour  period 
thereafter.  The  time,  date,  and  method 
of  all  attempted  notifications  and  the 
actual  notification  of  the  consignee,  and 
the  name  of  the  person  who  notifies  or 
attempts  to  notify  the  consignee  must  be 
written  either  on  the  carrier's  or 
intermediate  handler's  copy  of  the 
shipping  document  or  on  the  copy  that 
accompanies  the  primary  enclosure.  If 
the  consignee  cannot  be  notified  within 
24  hours  after  the  dog  or  cat  has  arrived 
at  the  terminal  facility,  the  carrier  at 
intermediate  handler  must  return  the 
animal  to  the  consignor  or  to  whomever 
the  consi^MT  desiyiates.  if  the 
consignee  is  notified  of  the  arrival  and 
does  not  accept  delivery  of  the  dog  or 
cat  within  48  hours  after  arrival  of  the 
dog  or  cat  die  carrier  or  intermediate 
handler  must  return  the  animal  to  the 
consignor  or  to  whomever  the  consignor 
designates.  The  carrier  or  intermediate 
handler  must  continue  to  provide  proper 
care,  feeding,  and  housing  to  the  dog  or 
cat  and  maintain  the  dog  or  cat  in 
accordance  with  generally  accepted 
professional  and  husbandry  practices 
until  the  consignee  accepts  delivery  of 
the  dog  or  cat  or  until  it  is  returned  to 
the  consignor  or  to  whomev»  the 
consignor  designates.  The  carrier  or 
intermediate  handler  must  obligate  the 
consignor  to  reimburse  the  carrier  or 
intermediate  handler  for  the  cost  of 
return  transportation  and  care. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0570-0083) 

(  3.14   Prinwry  andoauras  used  to 
transpoft  Ivadoos  and  cats. 

Any  person  subject  to  the  Animal 
Welfare  regulations  (9  CFR  parts  1, 2, 
and  3)  must  not  transport  or  deliver  for 
transport  in  commerce  a  dog  or  cat 
unless  the  following  requirements  are 
met: 

(a)  Construction  of  primary 
enclosures.  The  dog  or  cat  must  be 
contained  in  a  primary  enclosure  such 
as  a  compartment  transport  cage, 
carton,  or  crate.  Primary  enclosures 
used  to  transport  dogs  and  cats  must  be 
constructed  so  that: 

(1)  The  primary  enclosure  is  strong 
enough  to  contain  the  dogs  and  cats 
securely  and  comfortably  and  to 
withstand  the  normal  rigors  of 
transportation; 

(2)  Hie  interior  of  the  primary 
enclosure  has  no  sharp  points  or  edges 
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and  no  protrusions  that  could  injure  the 
animal  contained  in  it; 

(3)  The  dog  or  cat  is  at  all  times 
securely  contained  within  the  enclosure 
and  cannot  put  any  part  of  its  body 
outside  the  enclosure  in  a  way  that 
could  result  in  injury  to  itself,  to 
handlers,  or  to  persons  or  animals 
nearby; 

(4)  "rhe  dog  or  cat  can  be  easily  and 
quicldy  removed  from  the  enclosure  in 
an  emergency; 

(5)  Unless  the  enclosure  is 
permanently  affixed  to  the  conveyance, 
adequate  devices  such  as  handles  or 
handholds  are  provided  on  its  exterior, 
and  enable  the  enclosure  to  be  lifted 
without  tilting  it  and  ensure  that  anyone 
handling  the  enclosure  will  not  come 
into  physical  contact  with  the  animal 
contained  inside; 

(6)  Unless  the  enclosure  is 
permanently  affixed  to  the  conveyance, 
it  is  clearly  marked  on  top  and  on  one  or 
more  sides  with  the  words  "Live 
Animals,"  in  letters  at  least  1  inch  (2.5 
cm.)  high,  and  with  arrows  or  other 
maricings  to  indicate  the  correct  upright 
position  of  the  primary  enclosure; 

(7)  Any  material,  treatment  paint 
preservative,  or  other  chemical  used  in 
or  on  the  enclosure  is  nontoxic  to  the 
animal  and  not  harmful  to  the  health  or 
well-being  of  the  animal; 

(8)  Proper  ventilation  is  provided  to 
the  animal  in  accordance  with 
paragraph  (c)  of  this  section;  and 

(9)  The  primary  enclosure  has  a  solid, 
leak-proof  bottom  or  a  removable,  leak- 
proof  collection  tray  under  a  slatted  or 
wire  mesh  floor  that  firevents  seepage  of 
waste  products,  such  as  excreta  and 
body  fluids,  outside  of  the  enclosure.  If  a 
slatted  or  wire  mesh  floor  is  used  in  the 
enclosure,  it  must  be  designed  and 
constructed  so  that  the  animal  cannot 
put  any  part  of  its  body  between  the 
slats  or  through  the  holes  in  the  mesh. 
Unless  the  dogs  and  cats  are  on  raised 
slatted  floors  or  raised  floors  made  of 
wire  mesh,  the  primary  enclosiure  must 
contain  enough  previously  unused  litter 
to  absorb  and  cover  excreta.  The  litter 
must  be  of  a  suitably  absorbent  material 
that  is  safe  and  nontoxic  to  the  dogs  and 
cats. 

(b)  Cleaning  of  primary  enclosures.  A 
primary  enclosure  used  to  hold  or 
transport  dogs  or  cats  in  commerce  must 
be  cleaned  and  sanitized  before  each 
use  in  accordance  with  the  methods 
provided  in  S  3.11(b)(3)  of  this  subpart  If 
the  dogs  or  cats  are  in  transit  for  more 
than  24  hours,  the  enclosures  must  be 
cleaned  and  any  litter  replaced,  or  other 
methods,  such  as  moving  the  animals  to 
another  enclosure,  must  be  utilized  to 
prevent  the  soiling  of  the  dogs  or  cats  by 
body  wastes.  If  it  becomes  necessary  to 


remove  the  dog  or  cat  from  the 
enclosure  in  order  to  clean,  or  to  move 
the  dog  or  cat  to  another  enclosure,  this 
procedure  must  be  completed  in  a  way 
that  safeguards  the  dog  or  cat  from 
injury  and  prevents  escape. 

(c)  Ventilation.  (1)  Unless  the  primary 
enclosure  is  permanently  affixed  to  the 
conveyance,  there  must  be: 

(i)  Ventilation  openings  located  on 
two  opposing  walls  of  the  primary 
enclosure  and  the  openings  must  be  at 
least  16  percent  of  the  surface  area  of 
each  such  wall,  and  the  total  combined 
surface  area  of  the  ventilation  openings 
must  be  at  least  14  percent  of  the  total 
combined  surface  area  of  all  the  walls  of 
the  primary  enclosure;  or 

(ii)  Ventilation  openings  on  three 
walls  of  the  primary  enclosure,  and  the 
openings  on  each  of  the  two  opposing 
walls  must  be  at  least  8  percent  of  the 
total  surface  area  of  the  two  walls,  and 
the  ventilation  openings  on  the  third 
wall  of  the  primary  enclosure  must  be  at 
least  50  percent  of  the  total  surface  area 
of  that  wall,  and  the  total  combined 
surface  area  of  the  ventilation  openings 
must  be  at  least  14  percent  of  the  total 
combined  surface  area  of  all  the  walls  of 
the  primary  enclosure;  or 

(iii)  Ventilation  openings  located  on 
all  four  walls  of  the  primary  enclosure 
and  the  ventilation  openings  on  each  of 
the  four  walls  must  be  at  least  8  percent 
of  the  total  surface  area  of  each  such 
wall,  and  the  total  combined  surface 
area  of  the  openings  must  be  at  least  14 
percent  of  total  combined  surface  area 
of  all  the  walls  of  the  primary  enclosure: 
and 

(iv)  At  least  one-third  of  the 
ventilation  area  must  be  located  on  the 
upper  half  of  the  primary  enclosure. 

(2)  Unless  the  primary  enclosure  is 
permanently  affixed  to  the  conveyance, 
projecting  rims  or  similar  devices  must 
be  located  6n  the  exterior  of  each 
enclosure  wall  having  a  ventilation 
opening,  in  order  to  prevent  obstruction 
of  the  openings.  The  projecting  rims  or 
similar  devices  must  be  large  enough  to 
provide  a  minimum  air  circulation  space 
of  0.75  ia  (1.9  cm)  between  the  primary 
enclosure  and  anything  the  enclosure  is 
placed  against 

(3)  If  a  primary  enclosure  is 
permanently  afiixed  to  the  primary 
conveyance  so  that  there  is  only  a  front 
ventilation  opening  for  the  enclosure, 
the  primary  enclosure  must  be  affixed  to 
the  primary  conveyance  in  such  a  way 
that  the  front  ventilation  opening  cannot 
be  blocked,  and  the  front  ventilation 
opening  must  open  directly  to  an 
unobstructed  aisle  or  passageway  inside 
the  conveyance.  The  ventilation  opening 
must  be  at  least  90  percent  of  the  total 
area  of  the  boat  wall  of  the  enclosure. 


and  must  be  covered  with  bars,  wire 
mesh,  or  smooth  expanded  metal  having 
air  spaces. 

(d)  Compatibility.  (1)  Live  dogs  or  cats 
transported  in  the  stmie  primary 
enclosure  must  be  of  the  same  species 
and  be  maintained  in  compatible  groups, 
except  that  dogs  and  cats  that  are 
private  pets,  are  of  comparable  size,  and 
are  compatible,  may  be  transported  in 
the  same  primary  enclosure. 

(2)  Puppies  or  kittens  4  months  of  age 
or  less  may  not  be  transported  in  the 
same  primary  enclosure  with  adult  dogs 
or  cats  other  than  their  dams. 

(3)  Dogs  or  cats  that  are  overly 
aggressive  or  exhibit  a  vicious 
disposition  must  be  transported 
individually  in  a  primary  enclosure. 

(4)  Any  female  dog  or  cat  in  heat 
(estrus)  may  not  be  transported  in  the 
same  primary  enclosuj^  with  any  male 
dog  or  cat 

(e)  Space  and  placement  (1)  Primary 
enclosures  used  to  transport  live  dogs 
and  cats  must  be  large  enough  to  ensure 
that  each  animal  contained  in  the 
primary  enclosure  has  enough  space  to 
turn  about  normally  while  standing,  to 
stand  and  sit  erect  and  to  lie  in  a 
natural  position. 

(2)  Primary  enclosures  used  to 
transport  dogs  and  cats  must  be 
positioned  in  the  primary  conveyance  so 
as  to  provide  protection  from  the 
elements. 

(f)  Transportation  by  air.  (1)  No  more 
than  one  live  dog  or  cat  6  months  of  age 
or  older,  may  be  transported  in  the  same 
primary  enclosure  when  shipped  via  air 
carrier. 

(2)  No  more  than  one  live  puppy,  8 
weeks  to  6  months  of  age.  and  weighing 
over  20  lbs  (9  kg),  may  be  transported  in 
a  primary  enclosure  when  shipped  via 
air  carrier. 

(3)  No  more  than  two  live  puppies  or 
kittens,  8  weeks  to  6  months  of  age,  that 
are  of  comparable  size,  and  weighing  20 
lbs  (9  kg]  or  less  each,  may  be 
transported  in  the  same  primary 
enclosure  when  shipped  via  air  carrier. 

(4)  Weaned  live  puppies  or  kittens 
less  than  8  weeks  of  age  and  of 
comparable  size,  or  puppies  or  kittens 
that  are  less  than  8  weeks  of  age  that 
are  littermates  and  are  accompanied  by 
their  dam,  may  be  transported  in  the 
same  primary  enclosure  when  shipped 
to  research  facilities,  including  Federal 
research  facilities. 

(g)  Transportation  by  surface  vehicle 
or  privately  owned  aircraft  (1)  No  more 
than  four  live  dogs  or  cats,  8  weeks  of 
age  or  older,  that  are  of  comparable  size, 
may  be  transported  in  the  same  primary 
enclosure  wben  shipped  by  surface 
vehicle  (including  ground  and  water 
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transportation)  or  privately  owned 
aircraft  and  only  if  all  other 
requirements  of  this  section  are  met 

(2)  Weaned  live  puppies  or  kittens 
less  than  8  weeks  of  age  and  of 
comparable  size,  or  puppies  or  kittens 
that  are  less  than  8  weeks  of  age  that 
are  Uttermates  and  are  accompanied  by 
their  dam,  may  be  transported  in  the 
same  primary  enclosure  when  shipped 
to  research  facilities.  Including  Federal 
research  facilities,  and  only  if  all  other 
requirements  in  this  section  are  met. 

(h)  Accompanying  documents  and 
records.  Shipping  documents  that  must 
accompany  shipments  of  dogs  and  cats 
may  be  held  by  the  operator  of  the 
primary  conveyance,  for  surface 
transportation  only,  or  must  be  securely 
attached  in  a  readily  accessible  manner 
to  the  outside  of  any  primary  enclosure 
that  is  part  of  the  shipment,  in  a  manner 
that  allows  them  to  he  detached  for 
examination  and  securely  reattached, 
such  as  in  a  pocket  or  sleeve. 
Instructions  for  administration  of  drugs, 
medication,  and  other  special  care  must 
be  attached  to  each  primary  enclosure 
in  a  manner  that  makes  them  easy  to 
notice,  to  detach  for  examination,  and  to 
reattach  securely.  Food  and  water 
instructions  must  be  attached  in 
accordance  with  1 3.13(c]. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0093) 

S&1S   Primary eonvayanoM (motor 
vaNcte,  ral,  air,  and  aiarlna). 

(a)  The  animal  cargo  space  of  primary 
conveyances  used  to  transport  dogs  and 
cats  must  be  designed,  constructed,  and 
maintained  in  a  manner  that  at  all  times 
protects  the  health  and  well-being  of  the 
animals  transported  in  them,  ensures 
their  safety  and  comfort,  and  prevents 
the  entry  of  engine  exhaust  from  the 
primary  conveyance  during 
transportation. 

(b)  The  animal  cargo  space  must  have 
a  supply  of  air  that  is  sufBcient  for  the 
normal  breathing  of  all  the  animals 
being  transported  in  it. 

(c)  Each  primary  enclosure  containing 
dogs  or  cats  must  be  positioned  in  the 
animal  cargo  space  in  a  manner  that 
provides  protection  from  the  elements 
and  that  allows  each  dog  or  cat  enough 
air  for  normal  breathing. 

(d)  During  air  transportation,  dogs  and 
cats  must  be  held  in  cargo  areas  that  are 
heated  or  cooled  as  necessary  to 
maintain  an  ambient  temperature  that 
ensures  the  health  and  well-being  of  the 
dogs  or  cats.  The  cargo  areas  must  be 
pressurized  when  the  primary 
conveyance  used  for  air  transportation 
is  not  on  the  ground,  unless  flying  under 
&000  ft  Dogs  and  cats  must  have 


adequate  air  for  breathing  at  all  times 
when  being  transfwrted. 

(e)  During  surface  transportation, 
auxUiary  ventilation,  such  as  fans, 
blowers  or  air  conditioning,  must  be 
used  in  any  animal  cargo  space 
containing  live  dogs  or  cats  when  the 
ambient  temperature  within  the  animal 
cargo  space  reaches  85  *F  (29.5  *C). 
Moreover,  the  ambient  temperature  may 
not  exceed  85  'F  (29.5  'C)  for  a  period  of 
more  than  4  hours;  nor  fall  below  45  °F 
[7.2  'C]  for  a  period  of  more  than  4 
hours. 

(f)  Primary  enclosures  must  be 
positioned  in  the  primary  conveyance  in 
a  manner  that  allows  the  dogs  and  cats 
to  be  quickly  and  easily  removed  from 
the  primary  conveyance  in  an 
emergency. 

(g)  The  interior  of  the  animal  cargo 
space  must  be  kept  clean. 

(h)  Live  dogs  and  cats  may  not  be 
transported  with  any  material, 
substance  (e.g.,  dry  ice)  or  device  in  a 
manner  that  may  reasonably  be 
expected  to  harm  the  dogs  and  cats  or 
cause  inhumane  conditions. 

8  3.16   Food  and  watar  raqulrwnanta. 

(a)  Each  dog  and  cat  that  is  16  weeks 
of  age  or  more  must  be  offered  food  at 
least  once  every  24  hours.  Puppies  and 
kittens  less  than  16  weeks  of  age  must 
be  offered  food  at  least  once  every  12 
hours.  Each  dog  and  cat  must  be  offered 
potable  water  at  least  once  every  12 
hours.  These  time  periods  apply  to 
dealers,  exhibitors,  research  facilities, 
including  Federal  research  facihties.   . 
who  transport  dogs  and  cats  in  their 
own  primary  conveyance,  starting  from 
the  time  the  dog  or  cat  was  last  offered 
food  and  potable  water  before 
transportation  was  begun.  These  time 
periods  apply  to  carriers  and 
intermediate  handlers  starting  from  the 
date  and  time  stated  on  the  certificate 
provided  under  S  3.13(c)  of  this  subpart. 
Each  dog  and  cat  must  be  offered  food 
and  potable  water  within  4  hours  before 
being  transported  in  commerce. 
Consignors  who  are  subject  to  the 
Animal  Welfare  regulations  (9  CFR 
parts  1,  2.  and  3)  must  certify  that  each 
dog  and  cat  was  offered  food  and 
potable  water  within  the  4  hours 
preceding  delivery  of  the  dog  or  cat  to  a 
carrier  or  intermediate  handler  for 
transportation  in  commerce,  and  must 
certify  the  date  and  time  the  food  and 
potable  water  was  offered,  in 
accordance  with  S  3.13(c)  of  this 
subpart 

(b)  Any  dealer,  research  facility, 
including  a  Federal  research  facility,  or 
exhibitor  offering  any  dog  or  cat  to  a 
carrier  or  intermediate  handler  for 
transportation  in  commerce  must 


securely  attach  to  the  outside  of  the 
primary  enclosure  used  for  transporting 
the  dog  or  cat,  written  instructions  for 
the  in-transit  food  and  water 
requirements  for  a  24-hour  period  for  the 
dogs  and  cats  contained  in  the 
enclosure.  The  instructions  must  be 
attached  in  a  manner  that  makes  them 
easily  noticed  and  read. 

(c)  Food  and  water  receptacles  must 
be  securely  attached  inside  the  primary 
enclosure  and  placed  so  that  the 
receptacles  can  be  filled  from  outside 
the  enclosure  without  opening  the  door. 
Food  and  water  containers  must  be 
designed,  constructed,  and  installed  so 
that  a  dog  or  cat  cannot  leave  the 
primary  enclosure  throtJgh  the  food  or 
water  opening. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0093) 

S3.17    Cart  In  transit 

(a)  Surface  transportation  (ground 
and  water).  Any  person  subject  to  the 
Animal  Welfare  regulations  transporting 
dogs  or  cats  in  commerce  must  ensure 
that  the  operator  of  the  conveyance,  or  a 
person  accompanying  the 

operator,  observes  the  dogs  or  cats  as 
often  as  circiunstances  allow,  but  not 
less  than  once  every  4  hours,  to  make 
sure  they  have  sufBcient  air  for  normal 
breathing,  that  the  ambient  temperature 
is  within  the  limits  provided  in  S  3.15(e], 
and  that  all  applicable  standards  of  this 
subpart  are  being  complied  with.  The 
regulated  person  must  ensure  that  the 
operator  or  person  accompanying  the 
operator  determines  whether  any  of  the 
dogs  or  cats  are  in  obvious  physical 
distress  and  obtains  any  veterinary  care 
needed  for  the  dogs  or  cats  at  the  closest 
available  veterinary  facility. 

(b)  Air  transportation.  During  air 
transportation  of  dogs  or  cats,  it  is  the 
responsibility  of  the  carrier  to  observe 
the  dogs  or  cats  as  frequently  as 
circumstances  allow,  but  not  less  than 
once  every  4  hours  if  the  animal  cargo 
area  is  accessible  during  flight  If  the 
animal  cargo  area  is  not  accessible 
during  flight,  the  carrier  must  observe 
the  dogs  or  cats  whenever  they  are 
loaded  and  unloaded  and  whenever  the 
animal  caigo  space  is  otherwise 
accessible  to  make  sure  they  have 
sufficient  air  for  normal  breathing,  that 
the  animal  cargo  area  meets  the  heating 
and  cooling  requirements  of  8  3.15(d), 
and  that  all  other  applicable  standards 
of  this  subpart  are  being  complied  with. 
The  carrier  must  determine  whether  any 
of  the  dogs  or  cats  are  in  obvious 
physical  distress,  and  arrange  for  any 
needed  veterinary  care  as  soon  as 
possible. 
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(c)  If  a  dog  or  cat  is  obviously  ill, 
injured,  or  in  physical  distress,  it  must 
not  be  fransported  in  commerce,  except 
to  receive  veterinary  care  for  the 
condition. 

(d)  Except  during  the  cleaning  of 
primary  enclosures,  as  required  in 
8  3.14(b)  of  this  subpart  during 
transportation  in  commerce  a  dog  or  cat 
must  not  be  removed  from  its  primary 
enclosure,  unless  it  is  placed  in  another 
primary  enclosure  or  facility  that  meets 
the  requirements  of  8  3.6  or  8  3.14  of  this 
subpart. 

(e)  The  transportation  regulations 
contained  in  this  subpart  must  be 
complied  with  imtil  a  consignee  takes 
physical  delivery  of  the  dog  or  cat  if  the 
animal  is  consigned  for  transportation, 
or  until  the  animal  is  returned  to  the 
consignor. 

§3.18    Terminal  faculties. 

(a)  Placement  Any  person  subject  to 
the  Animal  Welfare  regulations  (9  CFR 
parts  1,  2,  and  3]  must  not  commingle 
shipments  of  dogs  or  cats  with 
inanimate  cargo  in  animal  holding  areas 
of  terminal  facihties. 

(b)  Cleaning,  sanitizction.  and  pest 
control.  All  animal  holding  areas  of 
terminal  facilities  must  be  cleaned  and 
sanitized  in  a  manner  prescribed  in 

S  3.11(b)(3)  of  this  subpart  as  often  as 
necessary  to  prevent  an  accumulation  of 
debris  or  excreta  and  to  minimize 
vermin  infestation  and  disease  hazards. 
Terminal  facilities  must  follow  an 
effective  program  in  all  animal  holding 
areas  for  the  control  of  insects, 
ectoparasites,  and  birds  and  mammals 
that  are  pests  to  dogs  and  cats. 

(c)  Ventilation.  Ventilation  must  be 
provided  in  any  animal  holding  area  in  a 
terminal  facility  containing  dogs  or  cats, 
by  means  of  windows,  doors,  vents,  or 
air  conditioning.  The  air  must  be 
circulated  by  fans,  blowers,  or  air 
conditioning  so  as  to  minimize  drafts, 
odors,  and  moisture  condensation. 
AuxiUary  ventilation,  such  as  exhaust 
fans,  vents,  fans,  blowers,  or  air 
cdnditioning  must  be  used  in  any  animal 
holding  area  containing  dogs  and  cats, 
when  the  ambient  temperature  is  85  °F 
(29.5  °C)  or  higher 

(d)  Temperature.  The  ambient 
temperature  in  an  animal  holding  area 
containing  dogs  or  cats  must  not  fall 
below  45  T  (7.2  *C)  or  rise  above  85  'F 
(29.5  *C)  for  more  than  four  consecutive 
hours  at  any  time  dogs  or  cats  are 
present  The  ambient  temperature  must 
be  measured  in  the  animal  holding  area 
by  the  carrier,  intermediate  handler,  or  a 
person  transporting  dogs  or  cats  who  is 
subject  to  the  Animal  Welfare 
regulations  (9  CFR  parts  1.  2,  and  3). 
outside  any  primary  enclosure 


containing  a  dog  or  cat  at  a  point  not 
more  than  3  feet  (0.91  m)  away  from  an 
outside  wall  of  the  primary  enclosure, 
and  approximately  midway  up  the  side 
of  the  enclosure. 

(e)  Shelter.  Any  person  subject  to  the 
Animal  Welfare  regulations  (9  CFR 
parts  1. 2.  and  3)  holding  a  live  dog  or 
cat  in  an  animal  holding  area  of  a 
terminal  facility  must  provide  the 
following: 

(1)  Shelter  from  sunlight  and  extreme 
heat.  Shade  must  be  provided  that  is 
sufficient  to  protect  tiie  dog  or  cat  from 
the  direct  rays  of  the  sun. 

(2)  Shelter  from  rain  or  snow. 
Sufficient  protection  must  be  provided 
to  allow  the  dogs  and  cats  to  remain  dry 
during  rain,  snow,  and  other 
precipitation. 

(f)  Duration.  The  length  of  time  any 
person  subject  to  the  Animal  Welfare 
regulations  (9  CFR  parts  1.  2.  and  3)  can 
hold  dogs  and  cats  in  animal  holding 
areas  of  terminal  facilities  upon  arrival 
is  the  same  as  that  provided  in  8  3.13(f) 
of  this  subpart. 

§3.19    Handling. 

(a)  Any  person  subject  to  the  Animal 
Welfare  regulations  (9  CFR  parts  1,  2. 
and  3)  who  moves  (including  loading 
and  unloading]  dogs  or  cats  within,  to, 
or  from  the  animal  holding  area  of  a 
terminal  facility  or  a  primary 
conveyance  must  do  so  as  quickly  and 
efficiently  as  possible  and  must  provide 
the  following  during  movement  of  the 
dog  or  cat: 

(1)  Shelter  from  sunlight  and  extreme 
heat.  Sufficient  shade  must  be  provided 
to  protect  the  dog  or  cat  from  the  direct 
rays  of  the  sun  The  dog  or  cat  must  not 
be  exposed  to  an  ambient  air 
temperatiire  above  85  °F  (29.5  'C)  for  a 
period  of  more  than  45  minutes  while 
being  moved  to  or  from  a  primary 
conveyance  or  a  terminal  facility.  The 
temperatxure  must  be  measured  in  the 
manner  provided  in  8  3.18(d)  of  this 
subpart 

(2)  Shelter  from  rain  and  snow. 
Sufficient  protection  must  be  provided 
to  allow  the  dogs  and  cats  to  remain  dry 
during  rain,  snow,  and  other 
precipitation. 

(3)  Shelter  from  cold  temperatures. 
Transporting  devices  on  which  live  dogs 
or  cats  are  placed  to  move  them  must  be 
covered  to  protect  the  animals  when  the 
outdoor  temperature  falls  below  50  *F 
(10  *C).  The  dogs  or  cats  must  not  be 
exposed  to  an  ambient  temperature 
below  45  'F  [72  °C]  for  a  period  of  more 
than  45  minutes,  unless  they  are 
accompanied  by  a  certificate  of 
acclimation  to  lower  temperatures  as 
provided  in  8  3.13(e).  The  temperature 


must  be  measured  in  the  manner 
provided  in  8  3-18(d)  of  this  subpart 
(b)  Any  person  handling  a  primary 
enclosure  containing  a  dog  or  cat  must 

use  care  and  must  avoid  causing 
physical  harm  or  distress  to  the  dog  or 
cat. 

(1)  A  primary  enclosure  containing  a 
live  dog  or  cat  must  not  be  placed  on 
unattended  conveyor  belts,  or  on 
elevated  conveyor  belts,  such  as 
baggage  claim  conveyor  belts  and 
inclined  conveyor  ramps  that  lead  to 
baggage  claim  areas,  at  any  time;  except 
that  a  primary  enclosure  may  be  placed 
on  inclined  conveyor  ramps  used  to  load 
and  unload  aircraft  if  an  attendant  is 
present  at  each  end  of  the  conveyor  belt 

(2)  A  primary  enclosure  containing  a 
dog  or  cat  must  not  be  tossed,  drc^ped, 
or  needlessly  tilted,  and  must  not  be 
stacked  in  a  manner  that  may 
reasonably  be  expected  to  result  in  its 
falling.  It  must  be  handled  and 
positioned  in  the  manner  that  written 
instructions  and  arrows  on  the  outside 
of  the  primary  enclosure  indicate. 

(c)  This  section  applies  to  movement 
of  a  dog  or  cat  from  primary  conveyance 
to  primary  conveyance,  within  a  primary 
conveyance  or  terminal  facility,  and  to 
or  from  a  terminal  facility  or  a  primary 
conveyance. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0093) 

3.  Subpart  D  is  revised  to  read  as 
follows: 

Subpart  D— SpacMcationa  tar  t»w  Humana 
Handling.  Cara,  Traatmant.  and 
Transportation  of  Nonhuman  Primatca 

Fadlitiefl  and  Operating  Standards 

Sec. 

3.75  Housing  facilities,  general. 

3.76  Indoor  housing  facilities. 

3.77  Sheltered  housing  facilities. 

3.78  Outdoor  housing  facilities. 

3.79  Mobile  or  traveling  housing  facilities. 

3.80  Primary  enclosures. 

3.81  Environment  enhancement  to  promote 
psychological  well-being. 

Animal  Health  nd  Husbandry  Standards 

3.82  Feeding. 

3.83  Watering. 

3.84  Cleaning,  sanitization,  housekeeping, 
and  pest  control. 

3.85  Employees. 

Tran^KKUtioa  Standarda 

3.86  Consignments  to  carriers  and 
intermediate  handlers. 

3.87  Primary  enclosures  used  to  transport 
nonhuman  primates. 

3.88  Primary  conveyances  (motor  vehicle, 
rait  air,  and  marine). 

3.89  Food  and  water  requirements. 

3.90  Care  in  transit. 

3.91  Tenninal  facilities. 
3.02    Handling. 
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Hunwiw  HHMHnQ, 


forth* 
Cm,  TrMrtnMfrt, 
of  Nonhuman 


FaciUtin  aDd  Operating  SUndaids 


ixn   Housing 

(a)  Structure:  construction.  Housing 
facilities  for  nonhuman  primates  must 
be  designed  and  constructed  so  that 
they  are  structurally  sound  for  the 
species  of  nonhuman  primates  housed  in 
them.  They  must  be  kept  in  good  repair, 
and  they  must  protect  the  animals  from 
injury,  contain  the  animals  securely,  and 
restrict  other  animals  from  entering. 

(b)  Condition  and  site.  Housing 
facilities  and  areas  used  for  storing 
animal  food  or  bedding  must  be  free  of 
any  accumulation  of  trash,  waste 
material  junk,  weeds,  and  other 
discarded  materials.  Animal  areas 
inside  of  housing  facilities  must  be  kept 
neat  and  free  of  clutter,  including 
equipment  furniture,  or  stored  material, 
but  may  contain  materials  actually  used 
and  necessary  for  cleaning  the  area,  and 
fixtures  and  equipment  necessary  for 
proper  husbandry  practices  and 
research  needs.  Housing  facilities  other 
than  those  maintained  by  research 
facilities  and  Federal  research  facilities 
must  be  physically  separated  from  any 
other  businesses.  If  a  housing  facility  is 
located  on  the  same  premises  as  any 
other  businesses,  it  must  be  physically 
separated  from  the  other  businesses  so 
that  animals  the  size  of  dogs,  skunks, 
and  raccoons,  are  prevented  bom 
entering  it. 

(c)  Surfaces — (1)  General 
requirements.  The  surfaces  of  housing 
faciUties — including  perches,  shelves, 
swings,  boxes,  houses,  dens,  and  other 
fumiture-type  fixtures  or  objects  within 
the  facility — must  be  constructed  in  a 
manner  and  made  of  materials  that 
allow  them  to  be  readily  cleaned  and 
sanitized,  or  removed  or  replaced  when 
worn  or  soiled.  Fumiture-type  fixtures  or 


•  Nonhuman  primalM  include  a  gnat  divwtity  of 
fonna.  rangisf  {nm  tfaa  nunnoael  weighing  only  a 
few  onncaa.  to  iha  aduh  lorilla  weighing  bundredt 
of  pounds,  and  indada  nore  than  240  species.  They 
come  firoo  Aaia.  Africa,  and  Caniral  and  South 
America,  and  they  Uva  in  diffetent  habitat*  in 
nature.  Soma  have  baen  transportad  to  the  United 
SUtes  bm  Ihatr  aatural  habiuts  and  some  have 
baen  raiaad  in  captivity  in  the  United  State*.  Their 
nutritiaaal  and  activity  fwjuinmenU  differ,  a*  do 
their  aodal  and  anvliutuueutal  requirements.  As  a 
result  the  conditiowa  appropriate  for  one  ipecies  do 
not  ncceaaarily  appiy  to  another.  Accordingly,  these 
minimua  spedflcatioaa  must  be  applied  in 
•ccordanca  with  tito  eaatomary  and  generally 
accepted  piiifa*aliaial  and  huabandry  practice* 
considered  appropriate  far  each  species,  snd 
neoesaary  to  promote  their  psychological  well- 
being. 

These  rainimam  standards  apply  only  to  live 
nonhuman  prinatea,  oniaaa  aUtad  odierwiaa. 


objects  must  be  sturdily  constructed  and 
must  be  strong  enough  to  provide  for  the 
safe  activity  and  welfare  of  nonhuman 
primates.  Floors  may  be  made  of  dirt, 
absorbent  bedding,  sand,  gravel,  grass, 
or  other  similar  material  that  can  be 
readily  cleaned,  or  can  be  removed  or 
replaced  whenever  cleaning  does  not 
eliminate  odors,  diseases,  pests,  insects, 
or  vermin.  Any  surfaces  that  come  in 
contact  with  nonhuman  primates  must: 

(i)  Be  bee  of  excessive  rust  that 
prevents  the  required  cleaning  and 
sanitization,  or  that  affects  the  structural 
strength  of  the  surface;  and 

(ii)  Be  bee  of  jagged  edges  or  sharp 
points  that  might  injure  the  animals. 

(2)  Maintenance  and  replacement  of 
surfaces.  All  surfaces  must  be 
maintained  on  a  regular  basis.  Surfaces 
of  housing  facilities — including  houses, 
dens,  and  other  fumiture-type  fixtures 
and  objects  within  the  facility— that 
cannot  be  readily  cleaned  and  sanitized, 
must  be  replaced  when  worn  or  soiled. 

(3)  Cleaning.  Hard  surfaces  with 
which  nonhuman  primates  come  in 
contact  must  be  spot-cleaned  daily  and 
sanitized  in  accordance  with  S  3.84  of 
this  subpart  to  prevent  accumulation  of 
excreta  or  disease  hazards.  If  the 
species  scent  mark,  the  surfaces  must  be 
sanitized  or  replaced  at  regular  intervals 
as  determined  by  the  attending 
veterinarian  in  accordance  with 
generally  accepted  professional  and 
husbandry  practices.  Floors  made  of 
dirt,  absorbent  bedding,  sand,  gravel, 
grass,  or  other  similar  material,  and 
planted  enclosures  must  be  raked  or 
spot-cleaned  with  sufficient  frequency 
to  ensure  all  animals  the  freedom  to 
avoid  contact  with  excreta. 
Contaminated  material  must  be 
removed  or  replaced  whenever  raking 
and  spot  cleaning  does  not  eliminate 
odors,  diseases,  insects,  pests,  or  vermin 
infestation.  All  other  surfaces  of  housing 
facilities  must  be  cleaned  and  sanitized 
when  necessary  to  satisfy  generally 
accepted  husbandry  standards  and 
practices.  Sanitization  may  be  done  by 
any  of  the  methods  provided  in 

S  3.64(b)(3)  of  this  subpart  for  primary 
enclosures. 

(d)  Water  and  electric  power.  The 
housing  facility  must  have  reliable 
electric  power  adequate  for  heating, 
cooling,  ventilation,  and  lighting,  and  for 
carrying  out  other  husbandry 
requirements  in  accordance  with  the 
regulations  in  this  subpart.  The  housing 
facility  must  provide  running  potable 
water  for  the  nonhuman  primates' 
drinking  needs.  It  must  be  adequate  for 
cleaning  and  for  carrying  out  other 
husbandly  requirements. 


(e)  Storage.  Supplies  of  food  and 
bedding  must  be  stored  in  a  maimer  that 
protects  the  supplies  bom  spoilage, 
contamination,  and  vermin  infestation. 
The  supplies  must  be  stored  off  the  floor 
and  away  from  the  walls,  to  allow 
cleaning  underneath  and  around  the 
supplies.  Food  requiring  refrigeration 
must  be  stored  accordingly,  and  all  food 
must  be  stored  in  a  manner  that 
prevents  contamination  and 
deterioration  of  its  nutritive  value.  Only 
the  food  and  bedding  currently  being 
used  may  be  kept  in  animal  areas,  and 
when  not  in  actual  use.  open  food  and 
bedding  supplies  must  be  kept  in 
leakproof  containers  with  tightly  fitting 
lids  to  prevent  spoilage  and 
contamination.  Substances  that  are 
toxic  to  the  nonhuman  primates  but  that 
are  required  for  normal  husbandry 
practices  must  not  be  stored  in  food 
storage  and  preparation  areas,  but  may 
be  stored  in  cabinets  in  the  animal 
areas. 

(f)  Drainage  and  waste  disposal. 
Housing  facility  operators  must  provide 
for  regular  and  frequent  collection, 
removal,  and  disposal  of  animal  and 
food  wastes,  bedding,  dead  animals, 
debris,  garbage,  water,  and  any  other 
fluids  and  wastes,  in  a  maimer  that 
minimizes  contamination  and  disease 
risk.  Housing  facilities  must  be  equipped 
with  disposal  facilities  and  drainage 
systems  that  are  constructed  and 
operated  so  that  animal  wastes  and 
water  are  rapidly  eliminated  and  the 
animals  stay  dry.  Disposal  and  drainage 
systems  must  minimize  vermin  and  pest 
infestation,  insects,  odors,  and  disease 
hazards.  All  drains  must  be  properly 
constructed,  installed,  and  maintained. 
If  closed  drainage  systems  are  used, 
they  must  be  equipped  with  traps  and 
prevent  the  backflow  of  gases  and  the 
backup  of  sewage  onto  the  floor.  If  the 
facility  uses  sump  ponds,  settlement 
ponds,  or  other  similar  systems  for 
drainage  and  animal  waste  disposal,  the 
system  must  be  located  far  enough  away 
from  the  animal  area  of  the  housing 
facility  to  prevent  odors,  diseases, 
insects,  pests,  and  vermin  infestation.  If 
drip  or  constant  flow  watering  devices 
are  used  to  provide  water  to  the 
animals,  excess  water  must  be  rapidly 
drained  out  of  the  animal  areas  by 
gutters  or  pipes  so  that  the  animals  stay 
dry.  Standing  puddles  of  water  in  animal 
areas  must  be  mopped  up  or  drained  so 
that  the  animals  remain  diy.  Trash 
containers  in  housing  facilities  and  in 
food  storage  and  food  preparation  areas 
must  be  leakproof  and  must  have  tightly 
fitted  lids  on  them  at  all  times.  Dead 
animals,  animal  parts,  and  animal  waste 
must  not  be  kept  in  food  storage  or  food 


Federal  Regteter  /  Vol.  56,  No.  32  /  Friday.  February  15,  1991  /  Rules  and  Regulations  6497 


preparation  areas,  food  freezers,  food 
refrigerators,  and  animal  areas. 

(g)  Washrooms  and  sinks.  Washing 
facilities,  such  as  washrooms,  basins, 
sinks,  or  showers  must  be  provided  for 
animal  caretakers  and  must  be  readily 
accessible. 

S3.76    Indoor  ttouslngfacllitlM. 

(a)  Heating,  cooling,  and  temperature. 
Indoor  housing  facilities  must  be 
sufficiently  heated  and  cooled  when 
necessary  to  protect  nonhuman  primates 
from  temperature  extremes  and  to 
provide  for  their  health  and  well-being. 
The  ambient  temperature  in  the  facility 
must  not  fall  below  45  T  (7.2  'C)  for 
more  than  4  consecutive  hours  when 
nonhuman  primates  are  present,  and 
must  not  rise  above  85  'F  (29.5  'C)  for 
more  than  4  consecutive  hours  when 
nonhuman  primates  are  present.  The 
ambient  temperature  must  be 
maintained  at  a  level  that  ensures  the 
health  and  well-being  of  the  species 
housed,  as  directed  by  the  attending 
veterinarian,  in  accordance  with 
generally  accepted  professional  and 
husbandry  practices. 

(b)  Ventilation.  Indoor  housing 
facilities  must  be  sufficiently  ventilated 
at  all  times  when  nonhuman  primates 
are  present  to  provide  for  their  health 
and  well-being  and  to  minimize  odors, 
drafts,  ammonia  levels,  and  moisture 
condensation.  Ventilation  must  be 
provided  by  windows,  doors,  vents, 
fans,  or  air  conditioning.  Auxiliary 
ventilation,  such  as  fans,  blowers,  or  air 
conditioning,  must  be  provided  when  the 
ambient  temperature  is  85  *F  (29.5  *C)  or 
higher.  The  relative  himiidity  maintained 
must  be  at  a  level  that  ensures  the 
health  and  well-being  of  the  animals 
housed,  as  directed  by  the  attending 
veterinarian,  in  accordance  with 
generally  accepted  professional  and 
husbandry  practices. 

(c)  Lighting.  Indoor  housing  facilities 
must  be  lighted  well  enough  to  permit 
routine  inspection  and  cleaning  of  the 
facility,  and  observation  of  the 
nonhuman  primates.  Animal  areas  must 
be  provided  a  regular  diurnal  lighting 
cycle  of  either  natural  or  artificial  light, 
lighting  must  be  uniformly  diffused 
throughout  animal  facilities  and  provide 
sufficient  illumination  to  aid  in 
maintaining  good  housekeeping 
practices,  adequate  cleaning,  adequate 
inspection  of  animals,  and  for  the  well- 
being  of  the  animals.  Primary  enclosures 
must  be  placed  in  the  housing  facility  so 
as  to  protect  the  nonhuman  primates 
from  excessive  light. 

S3.77    8n«lt«r«d  housing  tadlltlM 

(a)  Heating,  cooling,  and  temperature. 
The  sheltered  part  of  sheltered  housing 


facilities  must  be  sufficiently  heated  and 
cooled  when  necessary  to  protect  the 
nonhuman  primates  from  temperature 
extremes,  and  to  provide  for  their  health 
and  well-being.  The  ambient 
temperature  in  the  sheltered  part  of  the 
facility  mast  not  fall  below  45  'F  (7.2  'C) 
for  more  than  4  consecutive  hours  when 
nonhuman  primates  are  present,  and 
must  not  rise  above  85  °F  (29.5  *C)  for 
more  than  4  consecutive  hours  when 
nonhuman  primates  are  present,  unless 
temperatures  above  85  °F  (29.5  °C)  are 
approved  by  the  attending  veterinarian, 
in  accordance  with  generally  accepted 
husbandry  practices.  The  ambient 
temperature  must  be  maintained  at  a 
level  that  ensures  the  health  and  well- 
being  of  the  species  housed,  as  directed 
by  the  attending  veterinarian,  in 
accordance  with  generally  accepted 
professional  and  husbandry  practices. 

(b)  Ventilation.  The  sheltered  part  of 
sheltered  animal  facilities  must  be 
sufficiently  ventilated  at  all  times  to 
provide  for  the  health  and  well-being  of 
nonhuman  primates  and  to  minimize 
odors,  drafts,  ammonia  levels,  and 
moisture  condensation.  Ventilation  must 
be  provided  by  windows,  doors,  vents, 
fans,  or  air  conditioning.  Auxiliary 
ventilation,  such  as  fans,  blowers,  or  air 
conditioning,  must  be  provided  when  the 
ambient  temperature  is  85  "F  (29.5  °C)  or 
higher.  The  relative  humidity  maintained 
must  be  at  a  level  that  ensures  the 
health  and  well-being  of  the  species 
housed,  as  directed  by  the  attending 
veterinarian,  in  accordance  with 
generally  accepted  professional  and 
husbandry  practices. 

(c)  Lighting.  The  sheltered  part  of 
sheltered  housing  facilities  must  be 
lighted  well  enough  to  permit  routine 
inspection  and  cleaning  of  the  facility, 
and  observation  of  the  nonhuman 
primates.  Animal  areas  must  be 
provided  a  regular  diumal  lighting  cycle 
of  either  natural  or  artificial  light. 
Lighting  must  be  uniformly  diffused 
throughout  animal  facilities  and  provide 
sufficient  illumination  to  aid  in 
maintaining  good  housekeeping 
practices,  adequate  cleaning,  adequate 
inspection  of  animals,  and  for  the  well- 
being  of  the  animals.  Primary  enclosures 
must  be  placed  in  the  housing  facility  so 
as  to  protect  the  nonhuman  primates 
bom  excessive  light. 

(d)  Shelter  from  the  elements.   . 
Sheltered  housing  facilities  for 
nonhuman  primates  must  provide 
adequate  shelter  bom  the  elements  at 
all  times.  They  must  provide  protection 
from  the  sun,  rain,  snow,  wind,  and  cold, 
and  from  any  weather  conditions  that 
may  occur. 

(e)  Capacity:  multiple  shelters.  Both 
the  sheltered  part  of  sheltered  housing 


facilities  and  any  other  necessary 
shelter  bom  the  elements  must  be 
sufficiently  large  to  provide  protection 
comfortably  to  each  nonhuman  primate 
housed  in  the  facility.  If  aggressive  or 
dominant  animals  are  housed  in  the 
facility  with  other  animals,  there  must 
be  multiple  shelters  or  other  means  to 
ensure  that  each  nonhuman  primate  has 
access  to  shelter. 

(f)  Perimeter  fence.  On  and  after 
February  15, 1994,  the  outdoor  area  of  a 
sheltered  housing  facility  must  be 
enclosed  by  a  fence  that  is  of  sufficient 
height  to  keep  unwanted  species  out 
Fences  less  than  6  feet  high  must  be 
approved  by  the  Administrator.  The 
fence  must  be  constructed  so  that  it 
protects  nonhuman  primates  by 
restricting  unauthorized  humans,  and 
animals  tihe  size  of  dogs,  skunks,  and 
raccoons  from  going  through  it  or  under 
it  and  having  contact  with  the 
nonhuman  primates.  It  must  be  of 
sufficient  distance  from  the  outside  wall 
or  fence  of  the  primary  enclosure  to 
prevent  physical  contact  between 
animals  inside  the  enclosure  and  outside 
the  perimeter  fence.  Such  fences  less 
than  3  feet  in  distance  bom  the  primary 
enclosure  must  be  approved  by  the 
Administrator.  A  perimeter  fence  is  not 
required  if: 

(1)  The  outside  walls  of  the  primary 
enclosure  are  made  of  a  sturdy,  durable 
material  such  as  concrete,  wood,  plastic, 
metal,  or  glass,  and  are  high  enough  and 
constructed  in  a  manner  that  restricts 
contact  with  or  entry  by  humans  and 
animals  that  are  outside  the  sheltered 
housing  facility;  or 

(2)  The  housing  facility  is  surrounded 
by  a  natural  barrier  that  restricts  the 
nonhuman  primates  to  the  housing 
facility  and  protects  them  from  contact 
with  unauthorized  himians  and  animals 
that  are  outside  the  sheltered  housing 
facility,  and  the  Administrator  gives 
v\rritten  permission 

(g)  Public  barriers.  Fixed  public 
exhibits  housing  nonhuman  primates, 
such  as  zoos,  must  have  a  barrier 
between  the  primary  enclosure  and  the 
public  at  any  time  the  public  is  present, 
that  restricts  physical  contact  between 
the  public  and  the  nonhuman  primates. 
Nonhuman  primates  used  in  trained 
animal  acts  or  in  uncaged  public 
exhibits  must  be  imder  the  direct  control 
and  supervision  of  an  experienced 
handler  or  trainer  at  all  times  when  the 
public  is  present.  Trained  nonhuman 
primates  may  be  permitted  physical 
contact  with  the  public,  as  allowed 
under  {  2.131,  but  only  if  they  are  under 
the  direct  control  and  supervision  of  an 
experienced  handler  or  trainer  at  all 
times  during  the  contact 
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(Approvwl  by  Um  OtBot  nfMiMgiiiunt  and 
fidget  undar  oorirol  number  0679-0083) 

(a)  Acctmatitm.  Only  nonhuman 
primates  that  an  acclimated,  at 
determined  by  the  attending 
veterinarian,  to  die  prevailing 
temperature  and  humidity  at  the  outdoor 
hooiing  fiicfflty  during  the  time  of  year 
they  are  at  the  facility,  and  that  can 
tolerate  the  range  of  temperatures  and 
dime  He  oonditiona  known  to  occur  at 
the  facility  at  that  time  of  year  without 
stress  or  cBscomfbit,  may  be  kept  in 
outdoor  hdUties. 

(b)  Shelter /mm  the  eleiaente. 
Outdoor  housing  facilities  for  nonhuman 
primates  must  provide  adequate  shelter 
from  the  elements  at  all  times.  It  must 
provide  protecticm  from  the  sun,  rain, 
snow,  wind,  and  cold,  and  from  any 
weather  conditions  that  may  occur.  The 
shelter  must  safely  provide  heat  to  the 
nonhuman  primates  to  prevent  the 
ambient  temperature  from  falling  below 
45  'F  ^2  "C).  except  as  directed  by  the 
attending  veterinarian  and  in 
accordance  with  generally  accepted 
professional  and  husbandry  practices. 

(c)  Capacity:  multiple  thelten.  The 
shelter  must  be  sufficiently  large  to 
comfortably  provide  protection  for  each 
nonhuman  primate  housed  in  the 
facility.  If  aggressive  or  dominant 
animals  are  housed  in  the  facility  with 
other  animals  there  must  be  multiple 
shelters,  or  other  means  to  ensure 
protection  for  each  nonhuman  primate 
housed  in  the  Cadbty. 

(d)  Perimeter  fence.  On  and  after 
Febniary  15. 1884.  an  outdoor  housing 
bdlity  must  be  enclosed  by  a  fence  that 
is  of  sufficient  height  to  keep  unwanted 
spedea  out  Fences  less  than  6  feet  high 
must  be  approved  by  the  Administrator. 
The  fence  most  be  constructed  so  that  it 
protects  """^""TMm  primates  by 
restricting  unauthorized  humans,  and 
animals  the  size  of  dogs,  skunks,  and 
raccoons  frtun  going  through  it  or  under 
it  and  having  contact  with  the 
nonhuman  primates.  It  nuut  be  of 
suffident  distance  from  the  outside  wall 
or  fence  of  the  primary  enclosure  to 
prevent  physical  contact  between 
animals  inside  the  enclosure  and  outside 
the  perimeter  fence.  Such  fences  less 
than  3  feet  in  distance  from  the  primary 
endosure  must  be  approved  by  the 
Administrator.  A  perimeter  fence  is  not 
required  i£ 

(1)  The  outside  walls  of  the  primary 
enclosure  are  made  of  a  sturdy,  durable 
material  such  as  concrete,  wood,  plastic, 
metal,  or  glass,  and  are  high  enough  and 
constructed  in  a  manner  that  restricts 
contact  with  or  entry  by  humane  and 


animals  that  are  oatiide  the  housina 
fadlitr.  or 

(2)  The  housing  facility  is  smoonded 
by  a  oatiinl  butter  that  teetzicts  the 
nonhuman  primates  to  tfie  housing 
facility  and  protects  them  from  contect 
with  unaathorteed  humans  and  animals 
that  are  outsida  tfaa  housing  facility,  and 
the  Admintetratorgivea  written 
penntesion. 

(e)  Public  barrier*.  Fixed  public 
exhibits  housing  nonhuman  primates, 
such  as  zoos,  nnist  have  a  barrier 
between  the  primary  endosure  and  the 
public  at  any  time  the  public  is  present, 
in  order  to  leatrtet  physical  contact 
between  the  public  and  the  nonhuman 
primates.  Nonhuman  primates  used  in 
trained  animal  acts  or  in  uncaged  public 
exhibits  must  be  under  the  direct  control 
and  supervision  of  an  experienced 
handler  or  trainer  at  all  times  when  the 
public  is  preeent  Trained  nonhuman 
primates  may  be  allowed  physical 
contad  with  the  public  but  only  if  they 
are  under  the  direct  control  and 
supervision  of  an  experienced  handler 
or  trainer  at  all  times  during  the  contact. 

(Approved  by  the  OfBce  of  Managenient  and 
Budfst  under  cootrd  number  0670-0003) 


%XJ9   Mebieortravainghoueei 

(a)  Heating,  cooh'ng.  and  temperature. 
Mobile  or  traveling  housing  facilities 
nuut  be  sufRdently  heated  and  coaled 
when  necessary  to  protect  nonhuman 
primates  from  temperature  extremes 
and  to  provide  for  their  health  and  well- 
being.  The  aoibient  tenqwrature  in  the 
traveling  housing  facility  must  not  fall 
below  45  'F  [72  'O  for  more  dian  4 
consecutive  hours  when  nonhuman 
primates  are  preeent  and  must  not  rise 
above  85  'F  (284  *C)  fw  more  than  4 
consecQtive  boon  when  nonhnman 
primates  are  present  The  ambient 
temperature  must  be  maintained  at  a 
level  that  ensures  the  health  and  well- 
being  of  the  spades  boused,  as  directed 
by  the  attending  veterinarian,  and  hi 
accordance  with  generally  accepted 
professional  and  husbandry  practices. 

(b)  Ventilation.  Traveling  housing 
facilities  must  be  sufficiently  ventilated 
at  all  times  when  nonhtmian  primates 
are  present  to  provide  for  the  health  and 
well-being  of  nonhuman  primates  and  to 
minimize  odors,  drafts,  ammonia  levels, 
moisture  condensation,  and  exhaust 
fumes.  Ventilation  must  be  provided  by 
means  of  windours^  doors,  vents,  tens,  or 
air  conditioning.  Auxiliary  ventilatiQa. 
such  as  fans,  blowers,  or  air 
conditioning,  must  be  provided  when  the 
ambtent  temperature  hi  the  traveling 
housing  fKility  is  85  *F(29l5  *C)  or 
higher. 

(c)  Lifting.  Wlobite  or  travehi^ 
housing  fadUties  mast  be  bgbted  well 


enough  to  permit  routine  inspection  and 
deaning  of  the  Csdlity,  and  observation 
of  the  nonhuman  primates.  Animal  areas 
must  be  provided  a  regukr  diurnal 
lighting  cyde  of  either  natural  or 
artifldal  light  lifting  must  be 
uniformly  diffiised  throughout  animal 
facilities  and  provide  suffident 
illumination  to  aid  in  mainteining  good 
housekeeping  practices,  adequate 
cleaning,  adequate  inspection  of 
animals,  and  for  the  well-being  of  the 
animals.  Primary  endosures  must  be 
placed  in  the  housing  facility  so  as  to 
protect  the  nonhuman  primates  from 
excessive  light 

(d)  Public  barriers.  There  must  be  a 
barrier  between  a  mobile  or  traveling 
housing  fadlity  and  the  public  at  any 
time  the  public  is  present  in  order  to 
restrict  physical  contact  between  the 
nonhimian  primates  and  the  public.    . 
Nonhuman  primates  used  in  traveling 
exhibiu,  trained  animal  acts,  or  in 
uncaged  public  exhibite  must  be  under 
the  direct  control  and  supervision  of  an 
experienced  handler  or  trainer  at  all 
times  when  the  public  is  present 
Trained  nonhimian  primates  may  be 
allowed  physical  contect  with  the 
public,  but  only  if  they  are  under  the 
direct  control  and  supervision  of  an 
experienced  handler  or  b-ainer  at  all 
times  during  the  contect 


9S.80 

Primary  enclosures  for  nonhuman 
primates  must  meet  the  following 
minimum  requirements: 

(a)  General  requirements,  (1)  Primary 
endosures  must  be  designed  and 
constructed  of  suitable  materials  so  that 
they  are  structurally  sound  for  the 
species  of  nonhuman  primates 
contained  in  them.  They  must  be  kept  in 
good  repair. 

(2)  Primary  endosures  must  be 
construded  and  maintained  so  that 
they: 

(i]  Have  no  sharp  poinU  or  edges  that 
could  injure  the  nonhuman  primates: 
(ii)  Proted  the  nonhuman  primates 
from  injury, 

(iii)  Contein  the  nonhuman  primates 
sectvely  and  prevent  accidental  opening 
of  the  endosure.  including  opening  by 
the  animal; 

(iv)  Keep  other  unwanted  animals 
from  entering  the  endosure  or  having 
physical  contact  with  the  nonhuman 
primates; 

(v)  Enabte  the  nonhuman  primates  to 
remain  dry  and  dean; 

(vi)  Provide  shelter  and  protection 
from  extreme  temperatives  and  weather 
conditions  that  may  be  uncomfortable  or 
hazardous  to  the  spedes  of  nonhuman 
primate  conteteed: 
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(vii)  Provide  sufTicient  shade  to 
shelter  all  the  nonhuman  primates 
housed  in  the  primary  enclosure  at  one 
time; 

(viii)  Provide  the  nonhuman  primates 
with  easy  and  convenient  access  to 
clean  food  and  water, 

(ix)  Enable  all  surfaces  in  contact  with 
nonhuman  primates  to  be  readily 
cleaned  and  sanitized  in  accordance 
with  S  3.84(b)(3)  of  this  subpart,  or 
replaced  when  worn  or  soiled; 

(x)  Have  floors  that  are  constructed  in 
a  manner  that  protects  the  nonhuman 
primates  from  injuring  themselves;  and 

(xi)  Provide  sufficient  space  for  the 
nonhuman  primates  to  make  normal 
postural  adjustments  with  freedom  of 
movement. 


(b)  Minimum  space  requirements,  . 
Primary  enclosures  must  meet  the 
minimum  space  requiremente  provided 
in  this  subpart.  These  minimum  space 
requirements  must  be  met  even  if 
perches,  ledges,  swings,  or  other 
suspended  fixtures  are  placed  in  the 
enclosure.  Low  perches  and  ledges  that 
do  not  allow  the  space  underneath  them 
to  be  comfortably  occupied  by  the 
animal  will  be  counted  as  part  of  the 
floor  space. 
(1)  Prior  to  February  15. 1994: 
(i)  Primary  enclosures  must  be 
constructed  and  maintained  so  as  to 
provide  sufficient  space  to  allow  each 
nonhuman  primate  to  make  normal 
postural  adjustments  with  adequate 
freedom  of  movement;  and 


(ii)  Each  nonhuman  primate  housed  in 
a  primary  enclosure  must  be  provided 
with  a  minimum  floor  space  equal  to  an 
area  at  least  three  times  the  area 
occupied  by  the  primate  when  standing 
on  four  feet 

(2)  On  and  after  February  15, 1994: 

(i)  The  minimum  space  that  must  be 
provided  to  each  nonhuman  primate, 
whether  housed  individually  or  with 
other  nonhuman  primates,  will  be 
determined  by  the  typical  weight  of 
animals  of  its  species,  except  for 
brachiating  species  and  great  apes.*  and 
will  be  calculated  by  using  the  following 
table:  * 


Group 

Weight 

HeigM 

^ 

(kg) 

fL» 

(m») 

ia 

(cm.) 

1 

under  2.2 

(urtderl) 

(1-3) 

1.6 
3.0 
4.3 
6.0 
SO 
25.1 

(0.15) 
(0.28) 
(0.40) 
(0.56) 
(0.74) 
(2.33) 

20 
30 
30 
32 
36 
84 

(50.8) 

9 

2.2-6.6 ™ 

6.6-22.0 



(78.2) 

3 

(3-10) 

(10-15) 

(15-25) 

(0MW25)..... 

(76.2) 

22.0-33.0 

(81.28) 

5 

33.0-55.0 

(91.44) 

6 

over  55.0 

(213.36) 

(ii)  Dealers,  exhibitors,  and  research 
facilities,  including  Federal  research 
facilities,  must  provide  great  apes 
weighing  over  110  lbs.  (50  kg)  an 
additional  volume  of  space  in  excess  of 
that  required  for  Group  6  animals  as  set 
forth  in  paragraph  (b)(2)(i)  of  this 
section,  to  allow  for  normal  postural 
adjustments. 

(iii)  In  the  case  of  research  facilities, 
any  exemption  from  these  standards 
must  be  required  by  a  research  proposal 
or  in  the  judgment  of  the  attending 
veterinarian  and  must  be  approved  by 
the  Committee.  In  the  case  of  dealers 
and  exhibitors,  any  exemption  from 
these  standards  must  be  required  in  the 
judgment  of  the  attending  veterinarian 
and  approved  by  the  Administrator. 

(iv)  When  more  than  one  nonhuman 
primate  is  housed  in  a  primary 
enclosure,  the  minimum  space 
requirement  for  the  enclosure  is  the  sum 
of  the  minimum  floor  area  space 
required  for  each  individual  nonhuman 
primate  in  the  table  in  paragraph 


*  The  different  species  of  nonhuman  primates  are 
divided  into  six  weight  groups  for  determining 
minimum  space  requirements,  except  that  all 
brachiating  species  of  any  weight  are  grouped 
together  since  they  require  additional  space  to 
engage  in  species-typical  behavior.  The  grouping 
provided  is  based  upon  the  typical  weight  for 
various  species  and  not  on  changes  associated  with 
obesity,  aging,  or  pregnancy.  These  conditions  will 
not  be  considered  in  determining  a  nonhuman- 
primate's  weight  group  unless  the  animal  is 
obviously  unable  to  make  normal  postural 
adjustments  and  movements  within  the  primary 


(b)(2)(i)  of  this  section,  and  the  minimum 
height  requirement  for  the  largest 
nonhuman  primate  housed  in  the 
enclosure.  Provided  however,  that 
mothers  with  infants  less  than  6  months 
of  age  may  be  maintained  together  in 
primary  enclosures  that  meet  the  floor 
area  space  and  height  requirements  of 
the  mother. 

(c)  Innovative  primary  enclosures  not 
precisely  meeting  the  floor  area  and 
height  requirements  provided  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section,  but  that  do  provide  nonhuman 
primates  with  a  sufficient  volume  of 
space  and  the  opportunity  to  express 
species-typical  behavior,  may  be  used  at 
research  facilities  when  approved  by  the 
Committee,  and  by  dealers  and 
exhibitors  when  approved  by  the 
Administrator. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  nuinl>er  0579-0093] 


enclosure.  Different  species  of  prosimians  vary  in 
weight  and  should  be  grouped  with  their 
appropriate  weight  group.  They  have  not  been 
included  in  the  weight  table  since  different  species 
typically  fall  into  different  weight  groups.  Infants 
and  juveniles  of  certain  species  are  substantially 
lower  in  weight  than  adults  of  those  species  and 
require  the  minimum  space  requirements  of  lighter 
weight  species,  unless  the  animal  is  obviously 
unable  to  make  normal  postural  adjustments  and 
movements  within  the  primary  enclosiuw. 

*  Examples  of  the  kinds  of  nonhuman  primates 
typically  included  tn  each  age  group  are: 


S  3.81    Environment  enhancaniant  to 
promote  psycttological  weN-batng. 

Dealers,  exhibitors,  and  research 
facilities  must  develop,  document  and 
follow  an  appropriate  plan  for 
environment  enhancement  adequate  to 
promote  the  psychological  well-being  of 
nonhuman  primates.  The  plan  must  be 
in  accordance  with  the  currently 
accepted  professional  standards  as  cited 
in  appropriate  professional  journals  or 
reference  guides,  and  as  directed  by  the 
attending  veterinarian.  This  plan  must 
be  made  available  to  APHIS  upon 
request  and,  in  the  case  of  research 
facilities,  to  officials  of  any  pertinent 
funding  agency.  The  plan,  at  a  minimum, 
must  address  each  of  the  following: 

(a)  Social  grouping.  The  environment 
enhancement  plan  must  include  specific 
provisions  to  address  the  social  needs  of 
nonhuman  primates  of  species  known  to 
exist  in  social  groups  in  nature.  Such 
specific  provisions  must  be  in 
accordance  with  currently  accepted 


Group  1 — marmosets,  tamarins,  and  infants  (less 
than  6  months  of  age)  of  various  species. 

Group  2— capuchiAS,  squirrel  monkeys  and 
similar  size  species,  and  juveniles  (6  months  to  3 
years  of  age)  of  various  species. 

Group  3 — macaques  and  African  spedes. 

Group  4 — male  macaques  and  large  African 
species. 

Group  S— babooru  and  nonbrachiating  species 
larger  than  33.0  lb*.  (15  kg). 

Group 6— great  apes  over  SSJO lbs.  (25  kg),  except 
as  provided  in  paragraph  (b)(2)(ii)  of  this  section 
and  brachiating  species. 


,<t  ~~ 
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praCeMkuMl  atanknis.  u  cited  in 
appropriate  prnfmitoiial  iournala  or 
refermca  gukfe*.  and  as  directed  byMte 
attending  veterinarian.  The  plan  may 
provide  for  the  {bUonving  exceptions: 

(1)  If  a  nonhuman  primate  exhibits 
vicious  or  overly  aggressive  behavior,  or 
is  debilitated  as  a  result  of  age  or  other 
conditions  (e.g.,  arthritis),  it  shoidd  be 
housed  separately, 

(2)  Nonhuman  primates  that  have  or 
are  suspected  of  having  a  contagious 
disease  must  be  isoiated  from  heahfay 
animals  in  the  colony  as  directed  by  the 
attending  veterinarian.  When  an  entire 
group  or  room  of  nonhuman  primates  is 
known  to  have  or  believed  to  be 
exposed  to  an  infectious  agent,  the 
group  may  be  kept  intact  during  the 
process  of  diagnosis,  treatment,  and 
controL 

(3)  Nonhuman  primates  may  not  be 
boused  with  other  species  of  primates  or 
animals  unless  they  are  compatible,  do 
not  prevent  access  to  food,  water,  or 
shelter  by  individual  animals,  and  are 
not  known  to  be  hazardous  to  the  health 
and  well-being  of  each  other. 
Compatibility  of  nonhuman  primates 
must  be  determined  in  accordance  with 
generally  accepted  professional 
practices  and  actual  observations,  as 
directed  by  the  attending  veterinarian, 
to  ensure  that  the  nonhuman  primates 
are  in  fact  compatible.  Individually 
housed  nonhuman  primates  must  be 
able  to  see  and  hear  nonhuman  primates 
of  their  own  or  compatible  species 
unless  the  attending  veterinarian 
determines  that  it  would  endanger  their 
health,  safety,  or  well-being. 

(b)  Environmental  enrichment  The 
physical  environment  in  the  primary 
enclosures  must  b«  enriched  by 
providing  means  of  expressing 
noninjorious  species-typical  activities. 
Species  differences  should  be 
considered  when  determining  the  type 
or  methods  of  enrichment  Examples  of 
environmental  enrichments  include 
providing  perches,  swings,  mirrors,  and 
other  increased  cage  complexities: 
providing  objects  to  manipulate:  varied 
food  items;  using  foraging  or  task- 
oriented  feeding  methods;  and  providing 
interaction  with  the  care  giver  or  other 
familiar  and  knowledgeable  person 
consistent  with  personnel  safety 
precautiotts. 

(c)  Special  considerations.  Certain 
nonhuman  primates  must  be  provided 
special  attention  regarding  enhancement 
of  their  environment  based  on  the  needs 
of  the  individual  species  and  in 
accordance  with  the  instructions  of  the 
attending  veterinarian.  Nonhuman 
primates  requiring  special  attention  are 
thefeUowiag: 

(1)  Infante  and  young  juveniles; 


(2)  ThoM  that  show  signs  of  being  in 
psychological  distress  throu^  behavior 
or  appearance; 

(3)  Those  used  in  research  for  which 
the  Committee-approved  protocol 
requires  restricted  activity; 

(4)  bidividually  housed  nonhuman 
primates  that  are  unable  to  see  and  hear 
nonhuman  primates  of  their  own  or 
compatible  species;  and 

(5)  Great  apes  weighing  over  110  lbs. 
(50  kg).  Dealers,  exhibitors,  and  research 
facilities  must  include  in  the 
environment  enhancement  plan  special 
provisions  for  great  apes  weighing  over 
110  lbs.  (50  kg),  including  additional 
opportunities  to  express  species-typical 
behavior. 

(d)  Restraint  devices.  Nonhuman 
primates  must  not  be  maintained  in 
restraint  devices  unless  required  for 
health  reasons  as  determined  by  the 
attending  veterinarian  or  by  a  research 
proposal  approved  by  the  Committee  at 
research  facilities.  Maintenance  under 
such  restraint  must  be  for  the  shortest 
period  possible.  In  instances  where 
long-term  (more  than  12  hours)  restraint 
is  required,  the  nonhuman  primate  must 
be  provided  the  opportunity  daily  for 
unrestrained  activity  for  at  least  one 
continuous  hour  during  the  period  of 
restraint  unless  continuous  restraint  is 
required  by  the  research  proposal 
approved  by  the  Committee  at  research 
facilities. 

(e)  Exemptions.  (1)  The  attending 
veterinarian  may  exempt  an  individual 
nonhuman  primate  from  participation  in 
the  environment  enhancement  plan 
because  of  its  health  or  condition,  or  in 
consideration  of  ite  well-being.  The 
basis  of  the  exemption  must  be  recorded 
by  the  attending  veterinarian  for  each 
exempted  nonhuman  primate.  Unless 
the  basis  for  the  exemption  is  a 
permanent  condition,  the  exemption 
must  be  reviewed  at  least  every  30  days 
by  the  attending  veterinarian. 

(2)  For  a  research  facility,  the 
Committee  may  exempt  an  individual 
nonhuman  primate  from  participation  in 
some  or  all  of  the  otherwise  required 
environment  enhancement  plans  for 
scientific  reasons  set  forth  in  the 
research  proposal.  The  basis  of  the 
exemption  shall  be  documented  in  the 
approved  proposal  and  must  be 
reviewed  at  appropriate  intervals  as 
determined  by  the  Committee,  but  not 
less  than  annually. 

(3)  Records  of  any  exemptions  must 
be  maintained  by  the  dealer,  exhibitor, 
or  research  facility  and  must  be  made 
available  to  USDA  officials  or  officials 
of  any  pertinent  funding  Federal  agency 
upon  request 


(Approved  by  tlw  Office  of  Management  and 
Budget  under  control  number  0579-0093) 

Animal  Heahfa  and  Husbandry 
Stendards 

93.S2    Feedlns. 

(a)  The  diet  for  nonhuman  primates 
must  be  appropriate  for  the  species,  size, 
age,  and  condition  of  the  animal,  and  for 
the  conditions  in  which  die  nonhuman 
primate  is  maintained,  according  to 
generally  accepted  professional  and 
husbandry  practices  and  nutritional 
standards.  The  food  must  be  clean, 
wholesome,  and  palatable  to  the 
animals.  It  must  be  of  sufficient  quantity 
and  have  sufficient  nutritive  value  to 
maintain  a  healthful  condition  and 
weight  range  of  the  animal  and  to  meet 
ite  normal  daily  nutritional 
requirements. 

(b)  Nonhuman  primates  must  be  fed  at 
least  once  each  day  except  as  otherwise 
might  be  required  to  provide  adequate 
veterinary  care.  Infant  and  juvenile 
nonhuman  primates  must  be  fed  as  often 
as  necessary  in  accordance  with 
generally  accepted  professional  and 
husbandry  practices  and  nutritional 
standards,  based  upon  the  animals'  age 
and  condition. 

(c)  Food  and  food  receptecles,  if  used, 
must  be  readily  accessible  to  all  the 
nonhuman  primates  being  fed.  If 
members  of  dominant  nonhuman 
primate  or  other  species  are  fed  together 
with  other  nonhuman  primates,  multiple 
feeding  sites  must  be  provided.  The 
animals  must  be  observed  to  determine 
that  all  receive  a  sufficient  quantity  of 
food. 

(d)  Food  and  food  receptacles,  if  used, 
must  be  located  so  as  to  minimize  any 
risk  of  contamination  by  excreta  and 
pests.  Food  receptacles  must  be  kept 
clean  and  must  be  sanitized  in 
accordance  with  the  procedures  listed  in 
S  3.84(b)(3)  of  this  subpart  at  least  once 
every  2  weeks.  Used  food  receptacles 
must  be  sanitized  before  they  can  be 
used  to  provide  food  to  a  different 
nonhuman  primate  or  social  grouping  of 
nonhuman  primates.  Measures  must  be 
taken  to  ensure  there  is  no  molding, 
deterioration,  contamination,  or  caking 
or  wetting  of  food  placed  in  self-feeders. 


93.t3 

Potable  water  must  be  provided  in 
sufBcient  quantity  to  every  nonhuman 
primate  housed  at  the  facility.  If  poteble 
water  is  not  continually  avaUable  to  the 
nonhuman  primates,  it  must  be  offered 
to  them  as  often  as  necessary  to  ensure 
their  health  and  well-being,  bat  no  less 
than  twice  daily  for  at  least  I  hour  each 
time,  unless  otherwise  required  by  the 
attending  veterinarian,  or  as  required  by 
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the  research  proposal  aK>roved  by  the 
Committee  at  research  facilities.  Water 
receptacles  must  be  kept  dean  and 
sanitized  in  accordance  with  methods 
provided  in  }  3.84(b)(3)  of  diis  subpart  at 
least  once  every  2  wee^  or  as  of^  as 
necessary  to  keep  them  clean  and  bte 
from  contamination.  Used  water 
receptacles  must  be  sanitized  before 
they  can  be  used  to  provide  water  to  a 
different  nonhuman  primate  or  social 
grouping  of  nonhuman  primates. 

(Approved  by  the  OfBce  of  Management  and 
Budget  under  control  number  0679-0093] 

§3J4    Cteanino.  sanitlzatlon, 
houMkeeping,  and  pest  control. 

(a)  Cleaning  of  primary  enclosures. 
Excreta  and  food  waste  must  be 
removed  from  inside  each  indoor 
primary  encloaure  daily  and  from 
underneath  them  as  often  as  necessary 
to  prevent  an  excessive  accumulation  of 
feces  and  food  waste,  to  prevent  the 
nonhuman  primates  from  becoming 
soiled,  and  to  reduce  disease  hazards, 
insects,  pests,  and  odors.  Dirt  floors, 
floors  with  absorbent  bedding,  and 
planted  areas  in  primary  enclosures 
must  be  spot-cleaned  with  sufficient 
frequency  to  ensure  all  cmimals  the 
freedom  to  avoid  contact  with  excreta, 
or  as  often  as  necessary  to  reduce 
disease  hazards,  insecte,  peste,  and 
odors.  When  steam  or  water  is  used  to 
clean  the  primary  enclosure,  whether  by 
hosing,  flushing,  or  other  methods, 
nonhuman  primates  must  be  removed, 
unless  the  enclosiire  is  large  enough  to 
ensure  the  animals  will  not  be  harmed, 
wetted,  or  distressed  in  the  process. 
Perches,  bars,  and  shelves  must  be  kept 
clean  and  replaced  when  worn.  If  the 
species  of  the  nonhuman  primates 
housed  in  the  primary  enclosure  engages 
in  scent  marking,  hard  surfaces  in  the 
primary  enclosure  muat  be  spot-cleaned 
daily. 

(b)  Sanitization  of  primary  enclosures 
and  food  and  water  receptacles. 

(1)  A  used  primary  enclosure  must  be 
sanitized  in  accordance  with  this  section 
before  it  can  be  used  to  house  another 
nonhuman  primate  or  group  of 
nonhuman  primates. 

(2)  Indoor  primary  esckwures  must  be 
sanitised  at  least  once  every  2  weeks 
and  as  often  as  necessary  to  prevent  an 
excessive  accumulation  of  dirt,  debris, 
waste,  food  waste,  excreta,  or  disease 
hazard,  using  one  of  the  methods 
prescribed  in  para^aph  (bU3)  of  this 
section.  However,  if  the  species  of 
nonhuman  primates  housed  in  the 
primary  encloaure  engages  in  scent 
marking,  the  primary  enclosure  must  be 
sanitized  at  regular  intervals  determined 
in  accordance  with  generally  accepted 
professional  and  husbandry  practices. 


(3)  Hard  surfaces  of  primary 
enclosures  and  food  and  water 
receptacles  must  be  sanitized  using  one 
of  the  followiiig  methods: 

(i)  Live  steam  imder  pressure; 

(ii)  Washing  with  hot  water  (at  least 
180  T  (82.2  *C))  and  soap  or  detergent, 
such  as  in  a  mechanical  cage  washer; 

(iii)  Washing  all  soiled  surfaces  with 
appropriate  detergent  solutions  ox 
disinfectants,  or  by  using  a  combination 
detergent/ disinfectant  product  that 
accompli^ies  the  same  purpose,  with  a 
thorough  cleaning  of  the  surfaces  to 
remove  organic  material,  so  as  to 
remove  all  organic  material  and  mineral 
buildi^),  and  to  provide  sanitization 
followed  by  a  clean  water  rinse. 

(4)  Primary  enclosures  containing 
matoial  that  cannot  be  sanitized  using 
the  methods  provided  in  paragraph 
(b)(3)  of  this  section,  siuh  as  sand, 
gravel,  dirt,  absorbent  bedding,  grass,  or 
planted  areas,  must  be  sanitized  by 
removing  the  contaminated  material  as 
necessary  to  prevent  odors,  diseases, 
peste,  insecte,  and  vermin  infestation. 

(c)  Housekeeping  for  premises. 
Premises  where  housing  facilities  are 
located,  including  buildUngs  and 
surrounding  grounds,  must  be  kept  clean 
and  in  good  repair  in  order  to  protect  die 
nonhuman  primates  from  injury,  to 
facilitate  the  husbandry  practices 
required  in  this  subpart,  and  to  reduce 
or  eliminate  breeding  and  living  areas 
for  rodente.  pests,  and  vermin.  Premises 
must  be  kept  free  of  accumulations  of 
trash,  junk,  waste,  and  discarded  matter. 
Weeds,  grass,  and  bushes  must  be 
controlled  so  as  to  facilitate  cleaning  of 
the  premises  and  pest  control. 

(d)  Pest  control.  An  effective  program 
for  control  of  insects,  external  parasites 
affecting  nonhuman  primates,  and  birds 
and  mammals  that  are  peste.  must  be 
established  and  maintained  so  as  to 
promote  the  health  and  well-being  of  the 
animals  and  reduce  contamination  by 
peste  in  animal  areas. 

S3.85   Empleyaa. 

Every  person  subject  to  the  Animal 
Welfare  regulations  (9  CFR  parts  1,  2. 
and  3)  maintaining  nonhuman  primates 
must  have  enough  employees  to  carry 
out  the  level  of  husbandry  practices  and 
care  required  in  this  sul^art  The 
en^loyees  who  provide  husbandry 
practices  and  care,  or  handle  nonhuman 
primates,  muat  be  trained  and 
supervised  by  an  individual  who  has  the 
knowledge,  background,  and  eiqperience 
in  pr(q)er  husbandry  and  care  of 
nonhuman  primates  to  supervise  others. 
The  employer  must  be  certain  that  the 
supervisor  can  perform  to  these 
standards. 


TranaportatioB  Standards 

S8J6   CanilganMnlalacantefaand 
vitenaaQHaa  nanaMiab 

(a)  Carriers  and  intermetfiate  hancSers 
must  not  accept  a  nonhuman  primate  for 
transport  in  commerce  more  dian  4 
hours  before  the  schedided  departure 
time  of  the  primary  conveyance  on 
which  the  animal  is  to  be  transported. 
However,  a  carrier  or  intermediate 
handler  may  agree  with  anyone 
consigning  a  nonhuman  primate  to 
extend  dxis  time  by  up  to  2  hours. 

(b)  Carriers  and  intermediate  handlers 
must  not  accept  a  nonhuman  primate  for 
transport  in  commerce  unless  they  are 
provided  with  the  name,  address, 
telephone  number,  and  telex  number,  if 
applicable,  of  the  consignee. 

(c)  Carriers  and  intermediate  handlers 
must  not  accept  a  nonhuman  primate  for 
transport  in  commerce  unless  the 
consignor  certifies  in  writing  to  the 
cairier  or  intermediate  handler  that  the 
nonhuman  primate  was  offered  food  and 
water  during  the  4  hoars  before  delivery 
to  the  carrier  or  int^mediate  handler. 
The  certification  must  be  securdy 
attached  to  the  outeide  of  the  primary 
enclosiue  in  a  manner  that  makes  it 
easaiy  noticed  and  read,  hutmctions  for 
no  fbod  or  water  are  not  acceptabte 
unless  directed  by  the  attending 
veterinarian.  Instructions  must  be  m 
compliance  with  §  3.89  of  this  subpart 
The  certification  must  include  the 
following  informatioa  for  each 
nonhuman  primate: 

(1)  The  consignor's  name  and  address; 

(2)  The  species  (tf  nonhuman  primate; 

(3)  The  time  and  date  the  animal  was 
last  fed  and  watered  and  the  specific 
instructions  for  the  next  fiBeding(s)  and    . 
watering(s)  for  a  24-hour  period;  and 

(4)  The  consignor's  signature  and  the 
date  and  time  die  certification  was 
signed. 

(d)  Carriers  and  intermediate  handlers 
must  not  accept  a  nonhuman  primate  for 
transport  in  commerce  unless  the 
primary  enclosure  raeete  the 
requiremente  of  9  3.87  of  this  subpart  A 
carrier  or  intermediate  handler  must  not 
accept  a  nonhuman  primate  for 
transport  if  the  primary  endosure  is 
obviously  defective  or  damaged  and 
cannot  reasonably  be  expected  to  safely 
and  comfortably  contain  the  nonhuman 
primate  without  suffering  or  injury. 

(e)  Carriers  and  intermediate  handlers 
must  not  accept  a  nonhuman  primate  far 
transport  in  coaunerce  unless  their 
animal  holding  area  facilities  meet  the 
minimam  tcn^wrat'ire  requiremente 
provided  in  fii  3.81  and  3J)2  of  this 
subpart,  or  unless  the  consignor 
provides  them  with  a  certificate  signed 
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by  a  veterinarian  and  dated  no  more 
than  10  days  before  delivery  of  the 
animal  to  the  carrier  or  intermediate 
handler  for  transport  in  commerce, 
certifying  that  the  animal  is  acclimated 
to  temperatures  lower  than  those  that 
are  required  in  f  9  3.91  and  3.92  of  this 
subpart.  Even  if  the  carrier  or 
intermediate  handler  receives  this 
certification,  the  temperatures  the 
nonhuman  primate  is  exposed  to  while 
in  the  carrier's  or  intermediate  handler's 
custody  must  not  be  lower  than  the 
minimum  temperature  specified  by  the 
veterinarian  in  accordance  with 
paragraph  (e)(4)  of  this  section,  and 
musl  be  reasonably  within  the  generally 
and  professionally  accepted 
temperature  range  for  the  nonhuman 
primate,  as  determined  by  the 
veterinarian,  considering  its  age. 
condition,  and  species.  A  copy  of  the 
certification  must  accompany  the 
nonhuman  primate  to  its  destination  and 
must  include  the  following  information 
for  each  primary  enclosure: 

(1)  The  consignor's  name  and  address; 

(2)  The  number  of  nonhuman  primates 
contained  in  the  primary  enclosure; 

(3)  The  species  of  nonhuman  primate 
contained  in  the  primary  enclosure: 

(4)  A  statement  by  a  veterinarian  that 
to  the  best  of  his  or  her  knowledge,  each 
of  the  nonhuman  primates  contained  in 
the  primary  enclosure  is  acclimated  to 
air  temperatures  lower  than  50  *F  (10 
*C).  but  not  lower  than  a  minimum 
lemperahire  specified  on  the  certificate 
based  on  the  generally  and 
professionally  accepted  temperature 
range  for  the  nonhuman  primate, 
considering  its  age,  condition,  and 
species;  and 

(5)  The  veterinarian's  signature  and 
the  date  the  certification  was  signed. 

(f)  When  a  primary  enclosure 
containing  a  nonhuman  primate  has 
arrived  at  the  animal  holding  area  of  a 
terminal  facility  after  transport,  the 
carrier  or  intermediate  handler  must 
attempt  to  notify  the  consignee  upon 
arrival  and  at  least  once  in  every  &-hour 
period  after  arrival.  The  time,  date,  and 
method  of  all  attempted  notifications 
and  the  actual  notification  of  the 
consignee,  and  the  name  of  the  person 
who  notifies  or  attempts  to  notify  the 
consignee  must  be  written  either  on  the 
carrier's  or  intermediate  handler's  copy 
of  the  shipping  document  or  on  the  copy 
that  accompanies  the  primary  enclosure. 
If  the  consignee  cannot  be  notified 
within  24  hours  after  the  nonhuman 
primate  has  arrived  at  the  terminal 
facihfy.  the  carrier  or  intermediate 
handler  must  return  the  animal  to  the 
consignor  or  to  whomever  the  consignor 
designates.  If  the  consignee  is  notified  of 
the  arrival  and  does  not  take  physical 


delivery  of  the  nonhuman  primate 
within  48  hours  after  arrival  of  the 
nonhuman  primate,  the  carrier  or 
intermediate  handler  must  return  the 
animal  to  the  consignor  or  to  whomever 
the  consignor  designates.  The  carrier  or 
intermediate  handler  must  continue  to 
provide  proper  care,  feeding,  and 
housing  to  the  nonhuman  primate,  and 
maintain  the  nonhuman  primate  in 
accordance  with  generally  accepted 
professional  and  husbandry  practices 
until  the  consignee  accepts  delivery  of 
the  nonhuman  primate  or  until  it  is 
returned  to  the  consignor  or  to 
whomever  the  consignor  designates.  The 
carrier  or  intermediate  handler  must 
obligate  the  consignor  to  reimburse  the 
carrier  or  intermediate  handler  for  the 
cost  of  return  transportation  and  care. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0093] 

§  3.87    Primary  encioaurM  uaad  to 
transport  nonhuman  prtmatM. 

Any  person  subject  to  the  Animal 
Welfare  regulations  (9  CFR  parts  1.  2. 
and  3)  must  not  transport  or  deliver  for 
transport  in  commerce  a  nonhuman 
primate  unless  it  is  contained  in  a 
primary  enclosure,  such  as  a 
compartment,  transport  cage,  carton,  or 
crate,  and  the  following  requirements 
are  met: 

(a)  Construction  of  primary 
enclosures.  Primary  enclosures  used  to 
transport  nonhuman  primates  may  be 
connected  or  attached  to  each  other  and 
must  be  constructed  so  that: 

(1)  The  primary  enclosure  is  strong 
enough  to  contain  the  nonhuman 
primate  securely  and  comfortably  and  to 
withstand  the  normal  rigors  of 
transportation; 

(2)  The  interior  of  the  enclosure  has 
no  sharp  points  or  edges  and  no 
protrusions  that  could  injure  the  animal 
contained  in  it; 

(3)  The  nonhuman  primate  is  at  all 
times  securely  contained  within  the 
enclosure  and  cannot  put  any  part  of  its 
body  outside  the  enclosure  in  a  way  that 
could  result  in  injury  to  the  animal,  or  to 
persons  or  animals  nearby; 

(4)  The  nonhuman  primate  can  be 
easily  and  quickly  removed  trom  the 
enclosure  in  an  emergency; 

(5)  The  doors  or  other  closures  that 
provide  access  into  the  enclosure  are 
secured  with  animal-proof  devices  that 
prevent  accidental  opening  of  the 
enclosure,  including  opening  by  the 
nonhuman  primate; 

(6)  Unless  the  enclosure  is 
permanently  affixed  to  the  conveyance, 
adequate  devices  such  as  handles  or 
handholds  are  provided  on  its  exterior, 
and  enable  the  enclosure  to  be  lifted 
without  tilting  it,  and  ensure  that  anyone 


handling  the  enclosure  will  not  come 
into  physical  contact  with  the  animal 
contained  inside; 

(7)  Any  material,  treatment,  paint, 
preservative,  or  other  chemical  used  in 
or  on  the  enclosure  is  nontoxic  to  the 
animal  and  not  harmful  to  the  health  or 
well-being  of  the  animal; 

(8)  Proper  ventilation  is  provided  to 
the  nonhuman  primate  in  accordance 
with  paragraph  (c)  of  this  section; 

(9)  Ventilation  openings  are  covered 
with  bars,  wire  mesh,  or  smooth 
expanded  metal  having  air  spaces;  and 

(10)  The  primary  enclosure  has  a 
solid,  leak-proof  bottom,  or  a  removable, 
leak-proof  collection  tray  under  a 
slatted  or  wire  mesh  floor  that  prevents 
seepage  of  waste  products,  such  as 
excreta  and  body  fluids,  outside  of  the 
enclosure.  If  a  slatted  or  wire  mesh  floor 
is  used  in  the  enclosure,  it  must  be 
designed  and  constructed  so  that  the 
animal  cannot  put  any  part  of  its  body 
between  the  slats  or  through  the  holes  in 
the  mesh.  It  must  contain  enough 
previously  unused  litter  to  absorb  and 
cover  excreta.  The  litter  must  be  of  a 
suitably  absorbent  material  that  is  safe 
and  nontoxic  to  the  nonhuman  primate 
and  is  appropriate  for  the  species 
transported  in  the  primary  enclosure. 

(b)  Cleaning  of  primary  enclosures.  A 
primary  enclosure  used  to  hold  or 
transport  nonhuman  primates  in 
commerce  must  be  cleaned  and 
sanitized  before  each  use  in  accordance 
with  the  methods  provided  in 

S  3.84(b)(3]  of  this  subpart. 

(c)  Ventilation.  [1]  If  the  primary 
enclosure  is  movable,  ventilation 
openings  must  be  constructed  in  one  of 
the  following  ways: 

(i)  If  ventilation  openings  are  located 
on  two  opposite  walls  of  the  primary 
enclosure,  the  openings  on  each  wall 
must  be  at  least  16  percent  of  the  total 
surface  area  of  each  such  wall  and  be 
located  above  the  midline  of  the 
enclosure;  or 

(ii)  If  ventilation  openings  are  located 
on  all  four  walls  of  the  primary 
enclosure,  the  openings  on  every  wall 
must  be  at  least  8  percent  of  the  total 
surface  area  of  each  such  wall  and  be 
located  above  the  midline  of  the 
enclosure. 

(2)  Unless  the  primary  enclosure  is 
permanently  affixed  to  the  conveyance, 
projecting  rims  or  similar  devices  must 
be  located  on  the  exterior  of  each 
enclosure  wall  having  a  ventilation 
opening,  in  order  to  prevent  obstruction 
of  the  openings.  The  projecting  rims  or 
similar  devices  must  be  large  enough  to 
provide  a  minimum  air  circulation  space 
of  0.75  inches  (1.9  centimeters)  between 
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the  primary  enclosure  and  anything  the 
enclosure  is  placed  againBt 

(3)  If  a  primary  en^oaura  is 
permanently  affixed  to  the  primary 
conveyance  so  that  there  is  only  a  front 
ventilation  opening  for  the  enclosure, 
the  primary  enclosure  must  be  affixed  to 
the  primary  conveyance  in  such  a  way 
that  the  front  ventilation  opening  cannot 
be  blocked,  and  the  front  ventilation 
opening  must  open  directly  to  an 
unobstructed  aisle  or  passageway  inside 
of  the  conveyance.  The  ventilation 
opening  must  be  at  least  90  percent  of 
the  total  area  of  the  front  wall  of  the 
enclosure,  and  must  be  covered  with 
bars,  wire  mesh,  or  smooth  expanded 
metal  having  air  spaces. 

(d)  Compatibility.  (1)  Only  one  live 
nonhuman  primate  may  be  transported 
in  a  primary  enclosure,  except  as 
follows: 

(i)  A  mother  and  her  nursing  infant 
may  be  transported  together; 

(ii)  An  established  male-female  pair  or 
family  group  may  be  transported 
together,  except  that  a  female  in  estrus 
must  not  be  transported  with  a  male 
nonhuman  primate; 

(iii)  A  compatible  pair  of  juveniles  of 
the  same  species  that  have  not  reached 
puberfy  may  be  transported  together. 

(2)  Nonhuman  primates  of  different 
species  must  not  be  transported  in 
adjacent  or  connecting  primary 
enclosures. 

(e)  Space  requirements.  Primary 
enclosures  used  to  transport  nonhuman 
primates  must  be  large  enough  so  that 
each  animal  contained  in  the  primary 
enclosure  has  enough  space  to  turn 
around  freely  in  a  normal  manner  and  to 
sit  in  an  upright,  hands  down  position 
without  its  head  touching  the  top  of  the 
enclosure.  However,  certain  larger 
species  may  be  restricted  in  their 
movements,  in  accordance  with 
professionally  accepted  standards  of 
care,  when  greater  freedom  of 
movement  would  be  dangerous  to  the 
animal,  its  handler,  or  to  other  persons. 

(f)  Marking  and  labeling.  Primary 
enclosures,  other  than  those  that  are 
permanently  affixed  to  a  conveyance, 
must  be  clearly  marked  in  English  on  the 
top  and  on  one  or  more  sides  with  the 
words  "Wild  Animals,"  or  "Live 
Animals."  in  letters  at  least  1  inch  (2.5 
cm.)  high,  and  with  arrows  or  other 
markings  to  indicate  the  correct  upright 
position  of  the  primary  enclosure. 
Permanently  affixed  primary  enclosures 
must  be  clearly  marked  in  English  with 
the  words  "Wild  Animals"  or  "Live 
Animals,"  in  the  same  manner. 

(g)  Accompanying  documents  and 
records.  Shipping  documents  that  must 
accompany  shipments  of  nonhumaa 
primates  may  be  held  by  the  operator  of 


the  ptiatffly  conveyance,  for  surface 
transportation  only,  or  must  be  securely 
attached  in  a  read^y  accessible  manner 
to  the  outside  of  any  primary  enclosure 
that  is  part  of  the  shipment,  in  a  manner 
that  attowa  them  to  be  detached  for 
examinatian  and  secisrefy  reattached, 
such  as  in  a  pocket  or  sleeve. 
Instructions  for  administration  of  drugs, 
medication,  and  other  special  care  must 
be  attached  to  each  primary  enclosure 
in  a  manner  that  makes  them  easy  to 
notice,  to  detach  for  examination,  and  to 
reattach  securely.  Food  and  water 
instructions  must  be  attached  in 
accordance  with  §  3.8G(c)  of  this 
subpart. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0093) 

S  3.88    Primary  conveyances  (motor 
vehicle,  rail,  air,  and  marina). 

(a)  The  animal  cargo  space  of  primary 
conveyances  used  Ao  transport 
nonhuman  primates  must  be  designed, 
constructed,  and  maintained  in  a 
manner  that  at  all  times  protects  the 
health  end  well-being  of  the  animals 
transported  in  it,  ensures  their  safety 
and  comfort,  and  prevents  the  entry  of 
engine  exhaust  from  the  primary 
conveyance  during  transportation. 

(b)  The  animal  cargo  space  must  have 
a  supply  of  air  that  is  sufficient  for  the 
normal  breathing  of  all  the  animals 
being  transported  in  it. 

(c)  Each  primary  enclosure  containing 
nonhuman  primates  must  be  positioned 
in  the  animal  cargo  space  in  a  manner 
that  provides  protection  from  the 
elements  and  that  allows  each 
nonhuman  primate  enough  air  for 
normal  breathing. 

(d)  During  air  transportation,  the 
ambient  temperature  inside  a  primary 
conveyance  used  to  transport  nonhuman 
primates  must  be  maintained  at  a  level 
that  ensures  the  health  and  well-being  of 
the  species  housed,  in  accordance  with 
generally  accepted  professional  and 
husbandry  practices,  at  all  times  a 
nonhuman  primate  is  present. 

(e)  During  surface  transportation,  the 
ambient  temperature  inside  a  primary 
conveyance  used  to  transport  nonhuman 
primates  must  be  maintained  between 
45  T  (7.2  "C)  and  85  °F  (30  "C)  at  all 
times  a  nonhuman  primate  is  present. 

(f)  A  primary  enclosure  containing  a 
nonhuman  primate  must  be  placed  far 
enough  away  from  animals  that  are 
predators  or  natural  enemies  of 
nonhuman  primates,  whether  the  other 
animals  are  in  primary  enclosures  or 
not  so  that  the  nonhuman  primate 
cannot  touch  or  see  the  other  animals. 

(g)  Primary  enclosures  must  be 
positioned  is  the  primary  conveyance  in 
a  manner  that  allows  the  nonhiunan 


prnaates  to  be  quicUy  and  eesUy 
reiaoved  from  the  primary  conveyance 
in  an  emergency. 

(h)  The  interior  of  the  animal  cargo 
space  must  be  kefrt  dean 

(i)  Nonhuman  primates  must  not  be 
transported  with  any  material,  ■ 
substance  (e.g.,  dry  ice],  or  device  in  a 
manner  that  may  reasonably  be 
expected  to  harm  the  nonhuman 
primates  or  cause  inhumane  conditions. 

S  3.89    Food  and  water  requirements. 

(a)  Each  nonhuman  primate  that  is  1 
year  of  age  or  more  must  be  offered 
food  •  at  least  once  every  24  hours.  Each 
nonhuman  primate  that  is  less  than  1 
year  of  age  must  be  offered  food  at  least 
once  every  12  hours.  Each  nonhuman 
primate  must  be  offered  potable  water 
at  least  once  every  12  houn.  These  time 
periods  apply  to  dealers,  exhibitors,  and 
research  facilities,  including  Federal 
research  facilities,  who  transport 
nonhuman  primates  in  their  own 
primary  conveyances,  starting  from  the 
time  the  nonhuman  primate  was  last 
offered  food  and  potable  water  before 
transportation  was  begun.  These  time 
periods  apply  to  carriers  and 
intermediate  handlers  starting  from  the 
date  and  time  stated  on  the  certification 
provided  under  9  3.86(c)  of  this  subpart 
Each  nonhuman  primate  must  be  offered 
food  and  potable  water  within  4  hours 
before  being  transported  in  commerce. 
Consignors  who  are  subject  to  the 
Animal  Welfare  regulations  (9  CFR 
parts  1,  2,  and  3)  must  certify  that  each 
nonhuman  primate  was  offered  food  and 
potable  water  within  the  4  hours 
preceding  delivery  of  the  nonhuman 
primate  to  a  carrier  or  intermediate 
handler  for  transportation  in  commerce, 
and  must  certify  the  date  and  time  the 
food  and  potable  water  was  offered,  in 
accordance  with  S  3.86(c)  of  this 
subpart 

(b)  Any  dealer,  exhibitor,  or  research 
facility,  including  a  Federal  research 
facility,  offering  a  nonhuman  primate  to 
a  carrier  or  intermediate  handler  for 
transportation  in  commerce  must 
securely  attach  to  the  outside  of  the 
primary  enclosure  used  for  transporting 
the  nonhuman  primate,  written 
instructions  for  a  24-hour  period  for  the 
in-transit  food  and  water  requirements 
of  the  nonhuman  priinate{s]  contained  in 
the  enclosure.  The  instructions  must  be 
attached  in  a  manner  that  makes  them 
easily  noticed  and  read. 


■  Propar  food  for  purpoMS  of  this  Mctron  it 
described  in  |  saa  of  this  lubpart.  with  the 
necessities  and  circumstaDces  of  the  mode  of  travel 
taken  into  accoont. 
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(c)  Food  and  water  receptacles  must 
be  seciirely  attached  inside  the  primary 
.  enclosure  and  placed  so  that  the 
receptacles  can  be  filled  firom  outside  of 
the  enclosure  without  opening  the  door. 
Food  and  water  receptacles  must  be 
designed,  constructed,  and  installed  so 
that  a  nonhuman  primate  cannot  leave 
the  primary  enclosure  through  the  food 
or  water  opening. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0093) 

93.90   Care  In  transit 

(a)  Surface  transportation  (ground 
and  water).  Any  person  subject  to  the 
Animal  Welfare  regulations  (9  CFR 
parts  1,  2,  and  3]  transporting  nonhuman 
primates  in  commerce  must  ensure  that 
the  operator  of  the  conveyance  or  a 
person  accompanying  the  operator  of 
the  conveyance  observes  the  nonhuman 
primates  as  often  as  circumstances 
allow,  but  not  less  than  once  every  4 
hours,  to  make  sure  that  they  have 
sufficient  air  for  normal  breathing,  that 
the  ambient  temperature  is  within  the 
limits  provided  in  t  3.88(d)  of  this 
subpart  and  that  all  other  applicable 
standards  of  this  subpart  are  being 
complied  with.  The  regulated  person 
transporting  the  nonhuman  primates 
must  ensure  that  the  operator  or  the 
person  accompanying  the  operator 
determines  whether  any  of  the 
nonhuman  primates  are  in  obvious 
physical  distress,  and  obtains  any 
veterinary  care  needed  for  the 
nonhuman  primates  at  the  closest 
available  veterinary  facility. 

(b)  Air  transportation.  During  air 
transportation  of  nonhuman  primates,  it 
is  the  responsibiUty  of  the  carrier  to 
observe  the  nonhuman  primates  as 
frequently  as  circumstances  allow,  but 
not  less  than  once  every  4  hours  if  the 
animal  cargo  area  is  accessible  during 
flight.  If  the  animal  cargo  area  is  not 
accessible  during  flight,  the  carrier  must 
observe  the  nonhuman  primates 
whenever  they  are  loaded  and  unloaded 
and  whenever  the  animal  cargo  space  is 
otherwise  accessible  to  make  sure  that 
the  nonhuman  primates  have  sufficient 
air  for  normal  breathing,  that  the 
ambient  temperature  is  within  the  limits 
provided  in  |  3.88(d)  of  this  subpart,  and 
that  all  other  applicable  standards  of 
this  subpart  are  being  complied  with. 
The  carrier  must  determine  whether  any 
of  the  nonhuman  primates  is  in  obvious 
physical  distress,  and  arrange  for  any 
needed  veterinary  care  for  the 
nonhuman  primates  as  soon  as  possible. 

(c)  If  a  nonhuman  primate  is  obviously 
ill  injured,  or  in  physical  distress,  it 
must  not  be  transported  in  conmierce. 


except  to  receive  veterinary  care  for  the 
condition. 

(d)  During  transportation  in 
commerce,  a  nonhuman  primate  must 
not  be  removed  from  its  primary 
enclosure  unless  it  is  placed  in  another 
primary  enclosure  or  a  facility  that 
meets  the  requirements  of  S  3.80  or 

I  3.87  of  this  subpart.  Only  persons  who 
are  experienced  and  authorized  by  the 
shipper,  or  authorized  by  the  consignor 
or  the  consignee  upon  delivery,  if  the 
animal  is  consigned  for  transportation, 
•may  remove  nonhuman  primates  from 
their  primary  enclosure  during 
transportation  in  commerce,  unless 
required  for  the  health  or  well-being  of 
the  animal. 

(e)  The  transportation  regulations 
contained  in  this  subpart  must  be 
complied  with  until  a  consignee  takes 
physical  delivery  of  the  animal  if  the 
animal  is  consigned  for  transportation, 
or  until  the  animal  is  returned  to  the 
consignor. 

9  3.S1    Terminal  facHitlee. 

(a)  Placement.  Any  persons  subject  to 
the  Animal  Welfare  regulations  (9  CFR 
parts  1,  2,  and  3)  must  not  commingle 
shipments  of  nonhuman  primates  with 
inanimate  cargo  or  with  other  animals  in 
animal  holding  areas  of  terminal 
facilities.  Nonhuman  primates  must  not 
be  placed  near  any  other  animals, 
including  other  species  of  nonhuman 
primates,  and  must  not  be  able  to  touch 
or  see  any  other  animals,  including  other 
species  of  nonhuman  primates. 

(b)  Cleaning,  sanitization,  and  pest    . 
control.  All  animal  holding  areas  of 
terminal  facilities  must  be  cleaned  and 
sanitized  in  a  manner  prescribed  in 

§  3.84(b)(3)  of  this  subpart,  as  often  as 
necessary  to  prevent  an  accimiulation  of 
debris  or  excreta  and  to  minimize 
vermin  infestation  and  disease  hazards. 
Terminal  facilities  must  follow  an 
effective  program  in  all  animal  holding 
areas  for  the  control  of  insects, 
ectoparasites,  and  birds  and  mammals 
that  are  pests  of  nonhuman  primates. 

(c)  Ventilation.  Ventilation  must  be 
provided  in  any  animal  holding  area  in  a 
terminal  facility  containing  nonhuman 
primates  by  means  of  windows,  doors, 
vents,  or  air  conditioning.  The  air  must 
be  circulated  by  fans,  blowers,  or  air 
conditioning  so  as  to  minimize  drafts, 
odors,  and  moisture  condensation. 
Auxiliary  ventilation,  such  as  exhaust 
fans,  vents,  fans,  blowers,  or  air 
conditioning,  must  be  used  in  any 
animal  holding  area  containing 
nonhuman  primates  when  the  ambient 
temperature  is  85  'F  (29.5  *C)  or  higher. 

(d)  Temperature.  The  ambient 
temperature  in  an  animal  holding  area 
containing  nonhuman  primates  must  not 


fall  below  45  *F  (7.2  *C)  or  rise  above 
85  'F  (29.5  'O  for  more  than  four 
consecutive  hours  at  any  time 
nonhuman  primates  are  present.  The 
ambient  temperature  must  be  measured 
in  the  animal  holding  area  by  the 
carrier,  intermediate  handler,  or  a 
person  transporting  nonhuman  primates 
who  is  subject  to  the  Animal  Welfare 
regulations  (9  CFR  parts  1,  2,  and  3). 
outside  any  primary  enclosure 
containing  a  nonhuman  primate  at  a 
point  not  more  than  3  feet  (0.91  m.)  away 
from  an  outside  wall  of  the  primary 
enclosure,  on  a  level  that  is  even  with 
the  enclosure  and  approximately 
midway  up  the  side  of  the  enclosure. 

(e)  Shelter.  Any  person  subject  to  the 
Animal  Welfare  regulations  (9  CFR 
parts  I,  2,  and  3)  holding  a  nonhuman 
primate  in  an  animal  holding  area  of  a 
terminal  facility  must  provide  the 
following: 

(1)  Shelter  from  sunlight  and  extreme 
heat.  Shade  must  be  provided  that  is 
sufficient  to  protect  the  nonhuman 
primate  from  the  direct  rays  of  the  sun. 

(2)  Shelter  from  rain  or  snow. 
Sufflcient  protection  must  be  provided 
to  allow  nonhuman  primates  to  remain 
dry  during  rain,  snow,  and  other 
precipitation. 

(f)  Duration.  The  length  of  time  any 
person  subject  to  the  Animal  Welfare 
regulations  (9  CFR  parts  1,  2,  and  3)  can 
hold  a  nonhuman  primate  in  an  animal 
holding  area  of  a  terminal  facility  upon 
arrival  is  the  same  as  that  provided  in 

S  3.86(f)  of  this  subpart. 

§3.92    Handling. 

(a)  Any  person  subject  to  the  Animal 
Welfare  regulations  (9  CFR  parts  1.  2. 
and  3)  who  moves  (including  loading 
and  unloading]  nonhuman  primates 
within,  to,  or  from  the  animal  holding 
area  of  a  terminal  facility  or  a  primary 
conveyance  must  do  so  as  quickly  and 
efficientiy  as  possible,  and  must  provide 
the  following  during  movement  of  the 
nonhuman  primate: 

(1)  Shelter  from  sunlight  and  extreme 
heat.  Sufficient  shade  must  be  provided 
to  protect  the  nonhuman  primate  from 
the  direct  rays  of  the  sun.  A  nonhuman 
primate  must  not  be  exposed  to  an 
ambient  temperature  above  85  *F 

(29.5  *C]  for  a  period  of  more  than  45 
minutes  while  being  moved  to  or  from  a 
primary  conveyance  or  a  terminal 
facility.  The  ambient  temperature  must 
be  measured  in  the  manner  provided  in 
S  3.91(d)  of  this  subpart. 

(2)  Shelter  from  rain  or  snow. 
Sufficient  protection  must  be  provided 
to  allow  nonhuman  primates  to  remain 
dry  during  rain,  snow,  and  other 
precipitation. 
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(3)  Shelter  from  cold  temperatures. 
Transporting  devices  on  which 
nonhuman  primates  are  placed  to  move 
them  must  be  covered  to  protect  the 
animals  when  the  outdoor  temperature 
falls  below  45  'F  (7.2  'C).  A  nonhuman 
primate  must  not  be  exposed  to  an 
ambient  air  temperature  below  45  'F 
(7.2  *C)  for  a  period  of  more  than  45 
minutes,  unless  it  is  accompanied  by  a 
certificate  of  acclimation  to  lower 
temperatures  as  provided  in  S  3.86(e)  of 
this  subpart.  The  ambient  temperature 
must  be  measured  in  the  manner 
provided  in  §  3.91(d)  of  this  subpart. 

(b)  Any  person  handling  a  primary 
enclosure  containing  a  nonhuman 
primate  must  use  care  and  must  avoid 


causing  physical  harm  or  distress  to  the 
nonhiunan  primate. 

(1)  A  primary  enclosure  containing  a 
nonhuman  primate  must  not  be  placed 
on  unattended  conveyor  belts  or  on 
elevated  conveyor  belts,  such  as 
baggage  claim  conveyor  belts  and 
inclined  conveyor  ramps  that  lead  to 
baggage  claim  areas,  at  any  time;  except 
that  a  primary  enclosure  may  be  placed 
on  inclined  conveyor  ramps  used  to  load 
and  unload  aircraft  if  an  attendant  is 
present  at  each  end  of  the  conveyor  belt. 

(2)  A  primary  enclosure  containing  a 
nonhuman  primate  must  not  be  tossed, 
dropped,  or  needlessly  tilted,  and  must 
not  be  stacked  in  a  manner  that  may 
reasonably  be  expected  to  result  in  its 
falling.  It  must  be  handled  and 


positioned  in  the  manner  that  written 
instructions  and  arrows  on  the  outside 
of  the  primary  enclosure  indicate. 

(c)  This  section  applies  to  movement 
of  a  nonhuman  primate  from  primary 
conveyance  to  primary  conveyance, 
within  a  primary  conveyance  or 
terminal  facility,  and  to  or  from  a 
terminal  facility  or  a  primary 
conveyance. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0093) 

Done  in  Washington,  DC,  this  eth  day  of 
February  1991. 
lames  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  91-3236  Filed  2-14-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
lOfMt  Sefvtee 
36CFRPart219 

Nationel  Forest  Syttam  Land  and 
Readurce  Manegement  Planning 

RIN0S96  AASO 

AOtNCv:  Forest  Service.  USDA. 
ACnOM  Advance  notice  of  proposed 
rulemaking. 


f.  The  Forest  Service  has  been 
engaged  in  a  comprehensive  review  and 
evaluation  of  the  National  Forest 
System  Land  and  Resource  Management 
Planning  regulation  at  36  CFR  part  219. 
subpart  A.  Based  largely  on  review  of 
published  reports  resulting  &om  the 
"Critique  of  Land  Management 
Planning"  as  well  as  other  sources  of 
information,  the  agency  has  concluded 
that  a  new  rule  at  36  CFR  part  219, 
subpart  B,  is  needed  in  order  to  focus 
more  specifically  on  implementation, 
amendment,  and  revision  of  forest  plans; 
the  relationship  between  forest  planning 
and  project  decisionmaking;  and  to 
make  varieu*  other  changes  latexwled  to 
simplify  the  planning  process  and 
respond  to  ideas  identified  during  the 
regulatory  review.  Accordingly,  ^e 
agency  is  issuing  an  Advance  Notice  of 
Proposed  Rulemaking  to  solicit 
comments  on  the  agency's  preliminary 
regulatory  text  Public  cflmmeni  is 
invited  and  will  be  considered  in 
formulating  a  proposed  rule. 

DATIS:  Comments  must  be  received  in 
writing  by  May  16. 1801. 

Four  informational  meetings  will  be 
held  to  provide  the  public  an 
opportunity  to  ask  questions  about  this 
Advance  Notice  of  Proposed 
Rulemaking  and  to  provide  a  forum  for 
discussion  amcog  ntereated  ncmbets  of 
the  public.  The  meetings  are  scheduled 
as  fbRows: 

1.  February  28.  MtL  9  a.m.  to  4  pun.. 
Washington.  DC 

2.  April  8. 1991. 9  a.m.  to  4  p.m., 
Portland.  Oregon. 

3.  April  10. 1991. 9  a.m.  to  4  p.m.. 
Denver,  Colorado. 

4.  April  12, 1991,  9  a.m.  to  4  p.m.. 
Atlanta,  Georgia. 

AomwsstS:  Send  written  conunents  to 
F.  Dale  Robertson,  Chief  (1920),  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington.  DC  20090-6090.  The  public 
may  inspect  comments  received  on  this 
Advance  Notice  of  Proposed 
Rulemaking  in  the  O^ice  of  the  Director, 
Land  Management  Planning,  Third 
Floor,  Central  Wing.  Auditor's  Building. 
14th  and  Independence  Avenue.  SW, 
Washington.  DC  between  the  hours  of 


8:30  a.m.  and  4  piak  Those  wishing  Id 
inapact  romiaarts  are  encouraged  la  caB 
ahead  (202-447-5933)  to  facilitate  lalBy 
into  the  building. 

The  four  informational  meetings  aritl 
be  held  at  the  following  locations: 

1.  Washington.  DC— Rosslyn 
Westpark  Hotel.  1900  North  Fort  Mftt 
Drive,  Arlington,  Virginia,  22209. 

2.  Portland,  Oregon— World  Tmde 
Center,  25  SW.,  Sabnon.  Portland, 
Oregon.  97204. 

3.  Denver,  Colorado — Lakewood 
■Sheraton,  360  Union  Boulevard, 
Lakewood,  Colorado,  80228. 

4.  Atlanta,  Georgia — Lenox  Init  3387 
Lenox  Road  NE..  Atlanta,  Georgia, 
30328. 

TOR  njRTHER  mFOMMATKM  COMMCT 
Larry  Larson.  Assistant  Director.  Land 
Management  Planning;  Ann  Chriateasen. 
Land  Management  Planning  Spedaitet; 
or  Joyce  Parker,  Program  Analyst:  aoz- 
447-6933. 

M^mNKNTANV  INFORMATION: 
Intioduction 

The  agency's  preliminary  propoeal  b 
to  issue  a  regulation  at  36  CFR  part  2191 
subpart  B  entitled.  "Implementing  and 
Changing  Land  and  Resource 
ManagBBieat  Plana."  This  regulation 
would  replace  all  aspects  of  the  eadsting 
regulation  except  for  direction  on  the 
development  of  initial  forest  plans. 
Direction  for  development  of  initial 
foreat  plana  would  continue  to  be  set 
forth  in  36  CFR  part  219.  subpart  A. 

Meintenanca  of  subpart  A  is 
aaceaaary  because  ei^t  out  of  123  forest 
plans  remain  uncompleted.  These  toe 
plans  for  the  Stanislaus,  Modac,  Lassen, 
Shasta-THntty,  Sierra,  Mendocino,  Sbc 
Rivers,  and  Klamath  National  Forests. 
All  of  theaa  forest*  are  located  in  the 
Pacific  Southwest  Region  (Region  5).  It 
is  the  aganey's  intent  to  have  these  ei^t 
forests  complete  their  forest  plans  ander 
the  requiieaieirts  for  forest  plan 
devclofmieiit  corrently  described  by  the 
existing  regulation.  As  these  eight  plans 
are  completed  and  approved  under  the 
existing  regulation,  they  would  become 
subject  to  the  implementation 
requirements  and  other  direction  diat 
would  be  contained  in  a  new  subpart  B. 

The  preliminary  proposal  for  a 
regulation  at  36  CFR  part  219  subpart  B, 
"Implementing  and  Changing  Land  and 
Resource  Management  Plans," 
represents  the  agency's  initial  response 
to  many  of  the  recommendations  of  the 
Critique  of  Land  Management  Planning 
and  other  findings  of  the  regulatory 
review.  Due  to  widespread  pubUe 
interest  in  the  planning  regulation  and 
the  scope  of  the  changes  ^ing 
considered,  the  agency  is  issuing  this 


piafiminary  regulatory  text  as  an 
ince  Notice  of  Proposed 
taking  (hereafter,  referred  to  as  the 
ee).  The  preliminary  regulatory  text, 
is  referred  to  by  such  terms  as 
"Scibpart  B"  or  the  "proposal"  at  various 
places  in  this  Notice,  should  not  be 
canfcsed  with  a  proposed  rule.  The 
regniatory  text  is  intended  to  assist  in 
meaningful  public  discussion 
lent  prior  to  developing  a 
proposed  rule.  After  consideration  of 
paMc  response  to  this  Notice,  the 
agency  will  issue  a  proposed  rule  for 
puWc  comment.  After  consideration  of 
tba  public  conunents  on  the  proposed 
rule,  a  final  rule  will  be  issued.  The 
propoaad  rule  is  tentatively  scheduled  to 
be  tesoed  in  October  1991,  with  a  final 
rda  issued  in  March  1992. 

Daring  development  of  this  Advance 
Notice  of  Proposed  Rulemaking,  the 
agsacy  recognized  that  forest  planning 
regulations  are  inherently  complex  and 
ftat  every  effort  should  be  made  to 
■ssiet  reviewers  in  understanding  the 
ideas  being  offered.  Accordingly,  the 
preamble  material  which  follows 
contains  the  most  thorough  explanation 
available  of  the  preliminary  regulatory 
text  In  addition,  the  agency  has 
developed  a  detailed  index  to  quickly 
guide  reviewers  to  the  location  of 
specific  topics  of  interest  in  the 
preliminary  regulatory  text.  Thisindex 
is  set  out  at  the  end  of  this  Notice.  The 
has  also  scheduled  a  series  of 
across  the  country  to  assist  the 
public  in  onderstanding  the  ideas 
presented  in  this  Notice  and  to  provide 
an  informal  public  forum  for  discussing 
them.  Statements  for  the  record  will  not 
be  received  during  any  of  these 
meetings.  Information  regarding  these 
meetings  is  given  in  the  "DATES"  and 
"ABDRESSES"  sections  earlier  in  this 
Notice. 

b  studying  and  considering  this 
preKminary  proposal,  reviewers  are 
encouraged  to  consider  the  extent  to 
which  forest  planning,  the  public,  and 
die  agency  have  changed  since  the 
existing  regulation  was  adopted  in  1982. 
Unlika  a  decade  ago,  forest  plans  are 
cunan^  in  place  and  being  ■ 
implemented  on  almost  all  National 
Forests;  several  years  worth  of 
nonitoring  and  evaluation  information  ■ 
ia  available;  and  there  has  been  a 
tremendous  increase  in  the 
understanding  and  sophistication  of 
batk  the  public  and  the  agency  with 
cegard  to  forest  planning.  Recognition  of 
dte  evalation  of  forest  planning  is 
eentral  tn  this  preliminary  proposal. 

Skihpavt  B  would  be  a  "next 
gMacaHan"  regulation  designed  to  adapt 
tfaa  forest  planning  process  to  changing 
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needs  and  drcumstaaces.  Although 
there  is  a  natural  inclinatioa  to  con^are 
it  to  the  existing  regulation,  this  should 
be  done  with  care.  There  are 
fundamental  changes  reflected  in  the 
preliminary  regulatory  text  which  must 
be  roderstood  lest  a  quick  comparison 
be  misleading.  Reviewers  are  also 
encou.  iged  to  carefidly  study  the 
section  on  "Streamlining  the  Regulatory 
Text"  and  the  sectioa-by-section 
preamble  discussion  for  §  219.40  in 
order  to  understand  structural  changes 
which  may  be  initially  confusing  for 
some  reviewers. 

Finally,  reviewers  will  notice  a  variety 
of  ideas  designed  to  simplify  the  forest 
planning  process  and  the  regulatory  text 
itself.  The  concept  of  simplification  is  a 
recurring  theme  expressed  in  many 
different  ways.  While  recognizing  that 
forest  planning  is  inherendy  a  complex 
task,  the  agency  is  firmly  committed  to 
trying  to  make  it  more  understandable 
and  efficient.  The  agency  hopes  that 
reviewer's  comments  will  he^  in  finding 
the  proper  balance  between  providing 
an  efficient,  understandable  process  and 
achieving  an  appropriate  degree  of 
procedural  requirements. 

Background 

The  Forest  Service  is  responsible  for 
managing  the  land  and  resources  of  tlie 
National  Forest  System  which  includes 
191  million  acres  of  lands  in  42  States, 
the  Virgin  Islands  and  Puerto  Rico.  The 
National  Forest  system  is  organized  into 
nhie  Regional  Offices;  155  National 
Forests;  19  National  Grasslands,  and  640 
Ranger  districts.  The  System  is  headed 
by  the  chief  of  the  Forest  Service.  Under 
the  Multiple-Use  Sustained  Yield  Act  of 
1960  (916  U.S.C.  528.  et  seq.)  and  the 
National  Forest  Management  Act  of  1976 
(16  U.S.C.  et  aeq.),  these  lands  are 
managed  for  a  variety  of  uses  on  a 
sustained  basis  to  ensure  a  continued 
supply  of  goods  and  services  to  the 
American  people  in  perpetuity. 

The  Forest  and  Rangeland  Renewable 
Resources  Planning  Act  of  1974  (RPA) 
(88  Stat.  476  et  seq.],  as  amended  by  the 
National  Forest  Maioagement  Act  of  1976 
(NFMA).  (90  StaL  2949  et  seq;  16  USC 
1601-1814),  specifies  Uiat  land  and 
resource  management  plans  shall  be 
developed  for  units  of  the  National 
Forest  System.  Regulations  to  unplement 
the  National  Forest  Management  Act  are 
set  forth  at  36  CFR  part  219. 

Of  the  123  land  and  resource 
management  plans  (hereafter  referred  to 
as  forest  plans)  to  bis  completed.  114  are 
final  and  are  being  implemented.  Ctf 
these.  65  have  been  cleared  of  all 
administrative  appeals. 

During  the  14  years  since  enactment 
of  the  NFMA,^  much  has  been  learned 


about  planning  for  management  of 
National  Forest  System  lands.  The 
original  vision  of  NFMA  raised  many 
varied  expectations,  some  of  which  have 
been  realfzed  and  some  of  which  remain 
unfulfilled.  While  there  appears  to  be 
general  concensus  that  the  NFMA 
planning  process  is  basically  sound, 
there  is  considerable  evidence  that 
improvements  are  needed  in  various 
procedural  aspects  of  implementing  the 
statute. 

Althou^  forest  planning  efforts  to 
date  have  produced  notable 
accomplishments  in  addressing  forest 
management  issues  and  fostering  public 
participation  in  public  lend 
management  it  is  apparent  that  many 
controversies  linger  or  remain  unabated. 
Even  though  procedural  improvements 
can  enhance  various  aspects  of  the 
planning  procesa,  there  remain 
fundamental  disagreements  within  our 
society  about  management  of  National 
Forest  lands.  The  issues  surrounding 
National  Forest  System  management 
require  that  difficult  choices  be  made 
where  there  are  no  universally  accepted 
answers.  In  this  high  stakes  and 
emotion-filled  arena,  forest  planning 
cannot  be  expected  to  resolve  all 
differences.  This  ia  not  necessarily  a 
reflection  of  the  inadequacy  of  forest 
planning,  but  rather  an  indication  of  the 
importance  the  American  people  place 
on  the  National  Forest  System  and  Its 
reources. 

History  of  Forest  Service  Planning 
Process 

The  current  forest  planning  regulation 
(36  CFR  part  219)  is  an  extension  of 
historic  Forest  Service  land  management 
planning  experiences.  Since  its 
inception,  the  Forest  Service  has 
prepared  land  and  resource  use  plans  to 
guide  inventories,  identify  special 
management  areas,  calcidate 
sustainable  use  levels,  and  monitor 
resource  conditions  and  trends.  These 
planning  procedures  have  evolved  over 
the  years  in  response  to  increasing 
demands  for  forest  resources,  statutory 
developments,  and  the  changing  desires 
and  expectations  of  the  American 
public. 

Early  Forest  Service  planning  efforts 
generally  focused  on  individual 
resources  such  as  wildlife,  recreation, 
timber,  range,  and  other  uses.  This 
simple  and  functional  approach  to 
planning  was  acceptable  during  a  period 
when  demand  for  the  resources  of  the 
National  Forests  was  relatively  low  and 
the  various  uses  seldom  conflicted. 

During  die  19S0's  and  1960's,  demand 
for  National  Forest  resources  increased 
rapidly.  In  response  to  these  increasing 
demands,  and  with  the  enactment  of  the 


Multiple-Use  Sustaiacd-Yieid  Act  of 
1960,  the  Forest  Service  modified  its 
general  pfauwing  procedures  and  began 
to  prepare  what  were  known  as  Multiple 
Use  Plans  for  each  Ranger  District 
These  plana  attempted  to  improve  the 
coordination  of  resource  uses  and  to 
minimize  perceived  confiicts  between 
uses.  Multiple  Use  Plans  classified  sub- 
areas  of  each  Ranger  District  with 
different  management  emphases  and 
attempted  to  integrate  resource  uses  in  a 
maimer  compatible  with  the 
management  emphasis  of  each  sub-area. 
Concurrent  with  these  efforts  to  improve 
the  coordination  of  resource  uses, 
demand  for  National  Forest  resources 
continued  to  grow  and,  as  a  result 
management  of  National  Forest 
resources  became  more  complex 

In  1973,  the  Forest  Service  initiated  a 
more  stnictured.  heirarchial  system  of 
land  management  planning.  This 
heirarchy  began  with  broad  agency- 
wide  objectives  established  by  the  Chief 
of  the  Forest  Service.  In  addition,  each 
of  the  nine  administrative  Regions  of  the 
Forest  Service  prepared  Area  Guides  for 
large  sub-parts  of  the  Region.  The  Area 
Guides  estimated  the  mix  of  resource 
outputs  expected  from  each  area.  The 
foundation  of  the  heirarchy  was  Unit 
Plans  prepared  for  sub-areas  of  each 
Ranger  District  Unit  Plans,  like  Multiple 
Use  Plans,  delineated  lands  with 
different  management  emphases  and 
prescribed  permissible  activities.  Unit 
Plans  presented  the  first  opportunity  to 
incorporate  into  the  land  management 
planning  process  the  environmental 
analysis  and  public  participation 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA). 

The  unit  planning  process  was  never 
completed  because  of  the  enactment  of 
the  Forest  and  Rangeland  Renewable 
Resources  Planning  Act  (RPA)  of  1974. 
as  subsequently  amended  by  the 
National  Forest  Management  Act 
(NFMA)  of  1976.  Building  on  existing 
Forest  Service  planning  practices,  the 
RPA  and  NFMA  established 
comprehensive  statutory  guidance  for 
National  Forest  System  land  and 
resource  management  planning. 

The  RPA  requires  that  the  Forest 
Service  prepare  every  10  years  an 
Assessment  describing  the  current  and 
expected  demand  for  forest  and 
rangeland  resources  and  the  Nation's 
potential  to  meet  those  demands.  The 
Assessment  provides  the  basis  for 
development  of  "The  Forest  Service 
Program  for  Forest  and  Rangeland 
Resources"  prepared  every  5  years,  to 
guide  Forest  S^ice  activities.  The 
Forest  Service  completed  Assessments 
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in  1979  and  1969,  and  issued  Programs  in 
1970, 1960, 1965,  and  1990. 

The  RPA  also  established  the  first 
statutory  requirement  for  the 
development  of  land  and  resource 
management  plans.  However,  the  RPA 
did  not  provide  guidance  on  the 
development  of  these  plans,  other  than 
directing  that  a  systematic 
interdisciplinary  process  be  used  to 
achieve  integrated  consideration  of 
physical,  biological,  economic,  and  other 
sciences. 

The  NFMA  amended  the  RPA  to 
provide  the  detailed  statutory  guidance 
for  the  preparation  of  forest  plans. 
Generally,  the  NFMA  requires  that  each 
forest  plan  provide,  in  a  single  set  of 
documents,  the  overall  guidelines  and 
direction  for  the  management  of  the 
applicable  National  Forest  for  a  period 
up  to  15  years.  The  central  theme  of  the 
NFMA's  planning  provisions.  Section  6, 
is  that  planning  must  be  based  on  the 
integrated  consideration  of  the  multiple 
uses  defined  in  the  Multiple-Use 
Sustained  Yield  Act  of  1960.  Each  forest 
plcn  must  include  coordination  of 
outdoor  recreation,  range,  timber. 
watershed,  wildlife  and  fish  habitat,  and 
wilderness.  Forest  management 
activities,  timber  harvest  levels,  and 
management  procedures  must  be 
determined  in  the  light  of  all  the 
multiple-uses  (16  U.S.CL  1604(e)).  Section 
6  further  promotes  the  integrated 
consideration  of  multiple-use 
management  by  requiring  that  the  Forest 
Service  provide  for  and  foster  public 
participation  in  the  planning  process  (16 
U.S.C  ie04(d)). 

The  Secretary  of  Agriculture  adopted 
the  first  planning  regtilption  on 
September  17, 1979  (44  FR  53928).  In 
response  to  the  Presidential  Task  Force 
on  Regulatory  Relief  to  streamline  the 
regulatory  process  and  to  adopt 
regulations  that  promote  management 
efficiency  and  maximize  net  public 
benefits,  the  Secretary  published  a 
proposed  revised  planning  regulation  on 
February  22. 1962  (47  FR  7678).  A  total  of 
2,020  comments  were  received  on  the 
proposed  regulation.  On  September  30, 
1982.  the  final  revision  to  36  CFR  Part 
219  was  adopted  (47  FR  43026). 

The  regulation  was  later  revised  to 
respond  to  a  court  ruling  that  the 
environmental  statement  on  which  the 
1979  roadless  area  decisions  were  based 
did  not  adequately  meet  the  National 
Environmental  Policy  Act  requirements 
[California  v.  Block.  690  F.2d.  753, 9th 
Cir.  1982).  The  revision  to  36  CFR  219.17, 
Wilderness  designation,  was  published 
September  7. 1963  (46  FR  40383)  to 
provide  direction  that  roadless  areas 
would  be  evaluated  in  forest  plana. 


Ovarview  of  Bxistiiig  NFMA  Planning 
Regulatkm 

The  existing  planning  regulation  sets 
forth  the  purpose  of  National  Forest 
System  land  and  resource  management 
planning  and  the  principles  under  which 
forest  plans  are  to  be  developed  and 
maintained.  The  existing  regulation 
emphasizes  an  interdisciplinary 
approach  with  public  involvement  and 
opportunity  to  comment  The  existing 
regulation  also  provides  a  process  for 
development  and  maintenance  of 
regional  guides  and  forest  plans.  In 
addition,  it  establishes  requirements  for 
integrating  individual  forest  resources 
into  the  planning  process.  The  existing 
regulation  also  acknowledges 
compliance  with  other  laws,  such  as  the 
Endangered  Species  Act,  Clean  Water 
Act,  National  Historic  Preservation  Act. 
and  the  Archaeological  Resources 
Protection  Act.  Finally,  the  existing 
regulation  sets  forth  requirements  to 
ensure  consistency  of  future  decisions 
«vith  forest  plans;  for  monitoring  and 
evaluation  of  forest  plan 
implementation;  and  for  amending  and 
revising  forest  plans. 

The  existing  regulation  establishes  a 
3-level  planning  process,  where 
information  and  management  objectives 
are  exchanged  between  national, 
regional,  and  forest  levels.  At  the 
national  level,  the  existing  regulation 
acknowledges  that  the  Forest  Service 
prepare  an  RPA  Assessment  and  an 
RPA  Program.  The  RPA  Assessment  is 
an  analysis  of  present  and  anticipated 
demand  and  supply  of  renewable 
resources  of  all  forest  and  range  lands  in 
the  country.  Based  upon  the 
Assessment,  the  RPA  Program  presents 
broad,  national  goals  for  the 
management  of  these  resources  on 
National  Forests. 

At  the  regional  level,  regional  guides 
are  prepared  for  each  of  the  nine 
administrative  Regions  of  the  Forest 
Service.  The  guides  established  regional 
standards  and  guidelines  for  identifying 
certain  timber  harvest  practices, 
designated  travel  corridors,  identified 
sources  of  air  pollution,  and  regional 
monitoring  and  evaluation  procedures. 

The  existing  regulation  requires  that 
regional  guides  reflect  the  goals  and 
objectives  of  the  RPA  Program  to  the 
extent  consistent  with  the  resource 
capabilities  of  the  Region  and  requires 
the  guides  to  display  tentative  resource 
objectives  for  each  Forest  based  on  the 
RPA  Program.  Regional  guides  also 
provide  for  general  coordination  of 
National  Forest  System,  State  and 
Private  Forestry,  and  Research 
programs.  The  existing  regulation 
specifies  procedures  to  ensure 


interdisciplinary  analysis,  public 
participation,  coordination  with  other 
governmental  planning  efforts  during 
preparation  of  regional  guides  and  forest 
plans,  and  enviroimiental  analysis  and 
documentation.  The  majority  of  the 
existing  regulation  prescribes  detailed 
and  complex  procedures  for  developing, 
amending,  and  revising  forest  plans. 
Under  the  existing  regulation,  forest 
plans  must  be  revised  at  least  every  15 
years  using  the  same  procedures  as 
required  for  the  original  development 
and  approval  of  a  forest  plan. 

A  forest  plan  may  be  amended  at  any 
time.  When  amending  a  forest  plan,  the 
Forest  Supervisor  must  determine 
whether  the  amendment  will  result  in  a 
"significant  change"  in  the  plan.  If  so. 
the  existing  regulation  requires  that  the' 
Forest  Supervisor  follow  Uie  same 
procedures  as  required  for  the 
development  and  approval  of  the 
original  forest  plan.  VL  the  amendment  is 
determined  not  to  be  significant  for  the 
purposes  of  the  planning  process,  the 
Forest  Supervisor  may  implement  the 
amendment  after  appropriate  public 
notice  and  completion  of  appropriate 
NEPA  documents. 

The  existing  regulation  establishes 
extensive  analytical  and  procedural 
requirements  for  the  development, 
revision,  and  significant  amendment  of 
forest  plans.  These  requirements 
include:  inventory  data  and  information 
collection;  identification  of  the  minimum 
level  of  management  that  would  be 
needed  to  maintain  and  protect  the 
plaiming  area  as  part  of  the  National 
Forest  System:  calculation  of  the 
maximiun  physical  and  biological 
production  potentials  of  multiple-use    ■ 
resources;  calculation  of  the  mix  of 
resource  outputs  that  provide  the 
maximum  present  net  value  of  those 
resources  having  an  established  market 
value  or  are  assigned  a  monetary  value; 
and  projection  of  demand  for  resources 
with  both  price  and  nonprice 
information. 

The  existing  regulation  further 
prescribes  procedures  for  the 
formulation  and  evaluation  of 
alternatives.  The  regulation  requires 
that  alternatives  consider  a  full  range  of 
resource  outputs  and  expenditure  levels. 
These  alternatives  must  be  designed  to 
facilitate  evaluation  of  opportunity 
costs,  resource  trade-offs,  present  net 
value,  and  benefits  and  costs.  In 
addition  to  an  assessment  of  the 
environmental  consequences  required 
by  NEPA,  the  existing  regulation 
requires  an  evaluation  of  the  effects  of 
the  alternatives  on:  the  expected  outputs 
of  market  and  nonmarkel  goods  and 
services;  the  relatkmahip  of  expected 
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outputa  to  the  RPA  Program  objectlvea; 
the  expected  fiaanetad  coats;  dn 
expected  finandal  vdae  of  die  reeootoe 
outputa;  total  reoeipta  to  the  Federal 
government;  dbect  economic  benefita  to 
users;  receipt  siucea  to  \ocbA. 
govenmiKita;  kical  faxxime;  kical 
employment;  and  dumges  in  present  net 
value.  The  exiating  regulation  requires 
tiiat  the  evaluation  of  ahetnattves 
consider  tive  sigaificant  physical, 
biologicai,  economic  aod  social  effects 
of  each  aUemative.  and  a  co^^wriaoa  of 
present  net  value,  outputa  of  goods  and 
services,  and  overall  protectkm  and 
enhancement  of  environmental 
resources. 

The  general  planning  procedures  of 
the  existing  regulation  provide  that  aadi 
forest  plan  shall  establish  a  aaonitoring 
and  evaluation  program  satisfying 
specific  requirements  of  the  regulation. 
Under  the  existing  regulation,  all  of  the 
procedures  apply  not  only  to  forest  plan 
development  but  to  revision  and 
significant  amendment  aa  welL 

In  addition  to  these  general  planning 
procedures,  the  existii^  regulation 
establishes  requirements  for  integrating 
individual  resource  planning  into  the 
development,  revision,  and  significant 
amendment  of  forest  plans.  Currentiy. 
there  are  13  separate  sections  of  the 
existing  regulation  which  address: 
timber  resource  land  suitability; 
vegetation  management  practices; 
timber  resource  sale  schedule; 
evaluation  of  roadless  areas;  wilderness 
management;  fish  and  witdlifb 
resources;  grazing  resources;  recreation 
resources;  mineral  resources;  water  and 
soil  resources;  cultural  and  historic 
resources;  research  natural  areas;  and 
diversity.  Eadt  of  these  sections 
provides  detailed  procedural 
requirements  and  in  some  cases 
substantive  standards  that  must  be 
incorporated  into  the  development 
revision,  and  significant  amendment  of 
forest  plans. 

Section  219.27  of  the  existing 
regulation  aeta  forth  the  minimum 
specific  management  requirements  to  be 
met  in  accompiisbing  goals  and 
objectives  for  Ibe  National  Forest 
System.  It  provides  additional  standards 
for  resource  protactioa:  vegetative 
manipulation;  aiiwiaalturat  practices; 
even-aged  timber  aaaagsment;  riparian 
areas;  soil  and  water  eenaervatioB;  and 
diversity.  Finatty.  the  exiattng  rsgviatioa 
reqairea  that  finest  plans  identify 
research  needa  for  managemeot  of  tbe 
National  Fonat  SyaCem. 

Implemeiilatiiw  ok  tba  existiBg 
repdatioa  baa  reaulled  ia  devalapoBant 
of  the  most  cempvefaensiva  land 
management  plane  1ft  (be  bntesy  of  Ibe 
Foreat  Serriea;  Tba  davefepmeat  «f  123 


foseat  piana  has  served  aa  tt»  focua  lor 
uBpeeoedeated  public  bivdveneat  tai 
Feeeat  Service  dedaioDmakiaB.  R  ia 
estimated  diat  aver  one  milBoa  people 
baeaeonmeated  an  Ibcest  plana.  The 
planniag  procesa  fe«dting  from  tba 
exiatisg  legafaitioa  baa  gntatly  improved 
die  integrated  conaideration  of  die 
multiple  naaa  defined  by  die  Kfcjtipie- 
Use  Sustained-Yield  Act  However,  tbe 
experience  of  developing  these  plans 
has  demonstrated  that  there  is 
substantial  room  for  improvement  in  the 
way  the  Forest  Service  conducts  land 
management  planning  eonsistent  with 
tiieNPKfA. 

Critique  of  Land  Management  Planning 

The  Potest  Service  taiitiated  a 
comprebanhre  review  of  its  land 
manafemant  pfannhig  process  in  March 
196ft  Condacted  wHb  tbe  beip  of  The 
Conaervatlaa  Foundation,  the 
Department  of  Forestry  and  Natural 
Resmircea  at  Purdue  University,  and 
others,  the  purpose  of  the  Critique  was 
to  document  what  bad  been  learned 
since  paasage  of  the  National  Forest 
Managemrait  Act  and  to  determine  how 
best  to  reapoad  te  the  {rianning 
challenges  of  the  future. 

The  Critique  involved  over  3.500 
people  botb  aridua  mid  outaide  the 
Forest  Service.  Waritahopa  and 
interviews  were  conducted  involving 
over  2,000  people  who  bad  participated 
in  or  bad  reaponsifailities  for  foest 
planning.  These  participants 
represented  a  broad  cross-section  of  all 
those  who  were  involved  in  planrring, 
including  members  of  die  general  p^dic. 
interest  poapa,  representetives  of  other 
agencies,  elected  ofiiciats, 
representatives  of  bidim  tiibri 
govemnents.  Forest  Supervisors. 
Regional  Foresters,  resource  specialists, 
and  members  of  interdisciplinary 
planning  teone.  Additiondly,  there 
were  written  comments  received  from 
\JSQKt  bitereated  people. 

The  Critique  waa  coaqileted  in  May 
1990.  Tbe  rnraha  of  die  Critique  ne 
docaaaenled  in  a  summary  report, 
"Syndiesis  of  the  Critique  of  Land 
Management  Planning"  (Vol.  1)  and  10 
other  more  detailed  reporta.  Except  as 
listed  behxax,  tbe  reports  woe  develqped 
by  teams  of  Forest  Service  persoimal. 
often  with  die  aaaiatance  of 
reptsaeutatiTaa  of  atfaer  agencies  or 
acadeaia.  br  addition  to  tbe  primary 
authors  listed  below,  team  membera 
indadsd  lepreaantalivea  of  Colorado 
State  Univerrity,  tbe  Bureau  of  Lend 
Management  tbe  Nebraska  Forest 
Service,,  and  d»  USDA  Office  of  Budget 
and  Fnpam  Ana^yaia.  A  complete 
listing  of  cootidniCDta  to  eacb  of  d»  n 
repetta  ia  iadnded  in  tba  Syntbesia 


Report  (Vol.  1— p.  M).  T^m  reporta 
inaude: 

Volume  1,  "Syntbesia  of  tbe  CriKqm 
of  Land  Manageaienl  HaiiBbig"  (Forest 
Service  and  The  Censerratiett 
Foundation). 

Volume  2.  "National  Forest  Pianiing: 
Searching  for  a  Common  Vlsien"  (Tbe 
Conservation  Foundation  and  Paidue 
Uni  versify). 

Vobane  3^  "Ocgamaation  and 
Ainujuistiwlfon". 

Volume  4,  "Analytical  Toola  and 
Information". 

Volume  5.  "PttUie  Partidpatien". 

Vafaana  a  "Effectivanesa  of  Pbumiag 
(..ootCBnafDon  . 

Volume  7,  "Effectiveness  of 
Decisonmaidn^*. 

Vohims  6,  "Usebdness  of  Forest 
Plans". 

Volume  9;  "Analysis  of  Emerging 
TmkMS  Supply  Diarvption''. 

Volume  10.  'Torest  Man 
Implementation:  Gataw^  to 
Compliance  with  NFMA,  NEPA,  and 
Other  Federal  Environmental  Lawa" — 
U.S.  Department  of  Agriculture,  Office  of 
General  Counsel  (Michael  ].  G(H>ert  and 
Vincent  L  Dewitte). 

Volume  11,  "National  Forest  Planning 
Under  RPA/NHkAA:  What  Needs 
Fixingr*— Universify  of  California 
(Dennis  E.  Teeguarden). 

The  findings  of  the  Critique  identified 
that  adjustments  are  needed  in  the 
following  areas: 

— Citizens',  hwrmakarB*.  and  tba 

agency's  expectations  of  planning 
— libe  agency's  attitude  toward  and 

conduct  of  public  involvement 
— How  the  agency  conducts  planning. 
— Simplification  and  darification  of 

planning  procedures. 
^-Implementation  of  plans,  pui'Uculany 

to  ensure  ftat  niey  are  foflowed  and 

used. 
— Conneetiona  between  appropriations 

and  fierest  idana. 

Seven  major  recommendations  were 
developed  from  232  detailed 
recenuneadationa  as  foBowa: 

1.  Simplify,  clarify,  and  shorten  the 
plaamng  process. 

— Reduce  and  darify  planning 

regulatiena  and  directian. 
— Provide  fbr  increniental  forest  plan 

revisioa 
— Provide  maadmam  reaponsibiiify  mid 

authoDfy  patmitted  by  law  to  locai 

resource  managers. 

2.  Ensure  high  quafity  planning. 
— bifuiui  and  involve  affected  and 

interested  pubBes  early  and 
continuously. 
— Ensure  darfty  and  consistency  in 
planning  direction. 
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— IncreaM  commitment  to  planning 

among  line  officers. 
—Enhance  and  improve  our  analytical 

tools  and  procedures. 
— Match  analytical  tools  to  the 

questions  at  hand. 

3.  Improve  the  organizational  and 
administrative  infrastructure  for 
planning. 

— Review  the  organizational  structure  to 

identify  where  changes  are  needed  to 

further  promote  integrated  resources 

management 
— Institutionalize  planning  as  a 

profession  in  the  Forest  Service. 
— Ensure  that  the  agency  has  skilled 

people  for  all  the  various  planning 

jobs. 
— Provide  for  greater  research  support  to 

planning  and  the  National  Forest 

System. 

4.  Strengthen  and  clarify  the  ties 
between  forest  plans  and  programming, 
budgeting,  and  appropriation  activities. 

— Describe  the  relationships  between 

forest  plans  and  programming. 

budgeting,  and  appropriation 

activities. 
'—Reduce  "line  item"  budgeting  and 

adopt  end-results  budgeting 

Servicewide. 
— Refine  the  system  that  links  forest 

plans  to  program  development  and 

budgeting  processes. 

5.  Define,  clarify,  and  explain  the 
RPA.  NFMA,  and  NEPA  processes,  and 
explain  how  they  fit  with  the  agency's 
framework  for  multi-level  planning, 
decisionmaking,  and  management 

— Educate  agency  employees,  citizens, 
and  cooperators  about  the  planning 
process  and  how  the  pieces  fit 
together. 

— Provide  in-Service  training  for  line 
officers  and  staff  on  analytical 
methods  and  procedures  in  planning. 
0.  Develop  a  comprehensive  strategy 

and  clearly  assign  responsibilities  for 

implementation  and  maintenance  of 

forest  plans. 

— Develop  a  strategy  for  revising  forest 

plans. 
—Improve  methods  for  monitoring  and 

maintaining  forest  plans. 

7.  Refurbish  the  mechanisms  for 
quality  control,  management  review, 
and  forest  plan  monitoring. 
— Use  forest  plans  as  the  standard  for 

measuring  both  individual  and 

organizational  performance. 
— Disseminate  the  results  of  quality 

control  and  management  reviews  and 

the  decisions  from  appeals  and 

litigations. 

A  discussion  of  the  Critique's  results 
is  found  throughout  this  preamble. 


Readers  are  encouraged  to  review  the 
Critique's  reports  in  order  to  more  fully 
understand  Uie  background  and  context 
from  which  the  preliminary  regulatory 
text  in  this  Advance  Notice  of  Proposed 
Rulemaking  emerges.  Copies  of  these 
reports  may  be  obtained  from  the  Policy 
Analysis  Staff  (1970),  Forest  Service,    • 
USDA.  P.O.  Box  96090,  Washington.  DC 
20090-6090  (202-447-2775). 

Othar  Sources  of  Infoimation  for  Review 
of  Cuimit  Rules 

The  Critique,  its  findings,  and 
recommendations  have  provided  a  firm 
foundation  for  the  regulatory  review  of 
36  CFR  part  219.  However,  there  are 
additional  sources  of  information 
available  for  use  by  the  agency  in 
assessing  the  adequacy  of  the  existing 
regulation.  For  example,  the  extensive 
experience  gained  by  Forest  Service 
personnel  was  utilized.  This  includes  the 
results  of  land  management  plan 
administrative  appeals  and  Utigation. 
The  agency  also  considered  various 
professional  publications  on  the 
plarming  process,  as  well  as  on-going 
efforts  related  to  the  planning  process, 
such  as  the  Keystone  Policy  Dialogue 
which  addressed  biological  diversity  on 
Federal  lands.  In  addition,  the  agency 
has  the  benefit  of  testimony  presented  in 
October  of  1989  during  Oversight 
Hearings  of  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry,  and 
the  Committee  on  Energy  and  Natural 
Resources,  U.S.  Senate. 

Findings  of  the  Regulatory  Review 

Based  on  the  findings  of  the  Critique, 
agency  experience,  and  other  sources  of 
information  as  described  above,  the 
agency  has  reached  the  following 
conclusions  relevant  to  the  planning 
process: 

1.  The  National  Forest  Management 
Act  is  basically  sound.  Neither  the 
Critique  nor  review  of  agency 
experience  under  the  existing  regulation 
reveals  any  need  to  revise  the 
authorizing  statute.  NFMA  itself  is 
basically  sound  legislation.  The  basic 
principles  of  NFMA,  such  as  integrated 
resource  planning,  public  participation, 
and  an  interdisciplinary  approadi 
continue  to  provide  a  solid  foundation 
for  agency  planning  efforts.  The  Act 
provides  sufficient  flexibility  to  address 
needed  improvements  through  revision 
of  the  planning  regulation  or  agency 
.  procedures. 

Although  it  is  recognized  that  there 
are  problems  with  the  timely 
implementation  of  forest  plans,  the 
review  concluded  that  many  of  the 
problems  are  not  directly  associated 
with  the  provisions  of  NFMA.  Public 
land  management  is  complicated  by  a 


long  series  of  laws  and  regulations 
enacted  over  many  years.  This  has 
resulted  in  a  situation  once  described  by 
Federal  District  Court  Judge  Lawrence- 
K.  Karlton  as  a  "crazy  quilt  of 
apparently  mutually  incompatible 
statutory  directives."  [United  States  v. 
Brunskill,  Civil  S-82-666-LXK  (E.D.  Cal. 
Nov.  8, 1984)  unpublished  opinion,  aff'd. 
792  F.2d  9938  {9th  Cir.  1986)). 

The  forest  planning  process  has 
heightened  the  visibility  of  the  Forest 
Service  decisionmaking  process  as  the 
agency  attempts  to  resolve  controversial 
issues  amid  sometimes  conflicting  and 
uncoordinated  laws  and  regulations. 
Thus,  the  controversy  which  often  has 
surrounded  forest  planning  must  be 
viewed  in  light  of  the  many 
requirements  imposed  upon  resource 
planning  and  decisionmaking  by 
statutory  and  regulatory  requirements 
other  than  the  National  Forest 
Management  Act  (e.g.,  National 
Environmental  Policy  Act,  Endangered 
Species  Act,  Clean  Water  Act,  Clean  Air 
Act).  The  regulatory  review  found  that  it 
is  often  the  interaction  of  these  other 
laws  and  regulations  which  has 
increased  the  controversy  surrounding 
forest  planning  and  land  use  and  not    . 
necessarily  NFMA  itself. 

The  regulatory  review  also  found  that 
some  of  the  dissatisfaction  with  NFMA 
could  be  traced  to  the  unrealistic 
expectations  which  occurred  after  the 
statute  was  enacted.  One  of  the  major 
findings  of  the  Critique  of  Land 
Management  Planning  was  the  need  for 
adjustments  in  the  public's  expectations 
of  forest  planning.  This  is  explicitly 
addressed  in  the  report  developed  by 
the  Conservation  Foimdation  and 
Purdue  University,  Volume  2  of  the 
Critique.  It  states: 

"Undeniably,  there  is  much  froistration 
and  dissatisfaction  with  forest  planning. 
Some  members  of  this  study's  joint 
review  committee  agreed  that 
significant,  if  not  radical,  changes  in 
forest  planning  and  management  are 
necessary.  Expectations  for  forest 
planning  are  high — in  some  cases, 
unrealistically  so.  Some  workshop 
participants  expected  forest  planning 
would  lead  to  establishment  of 
"reasonable  and  sustainable" 
production  goals.  Others  thought  it 
would  free  resource  allocation  from 
politics  while  building  a  powerful  case 
for  budgets  and  appropriations  sufficient 
to  accomphsh  plan  goals.  And  many 
apparently  thought  that  forest  planning 
would  be  a  way  to  influence  the  political 
process  and  sway  management  to  their 
purposes.  Probing  more  deeply,  we 
found  that  it  was  not  so  much  the 
process  to  which  people  objected,  but 
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the  results  of  that  process.  In  retrospect, 
it  was  inevitable  that  this  would  occur. 
When  the  law  was  enacted, 
representatives  of  both  the  Sierra  Club 
and  the  National  Forest  Products 
Association  returned  to  their 
constituents  and  proclaimed  victory. 
Obviously,  both  had  different 
expectations  of  outcomes  under  the  law. 
Nonetheless,  while  participants  at  the 
workshops  had  many  suggestions  for 
changes,  there  was  Utile  sentiment  for 
dispatching  with  the  law  or  process  or 
otherwise  wiping  the  forest  planning 
slate  clean."  (p.  3] 

2.  Many  recommendations  of  the 
Critique  should  be  implemented  through 
changes  in  the  NFMA  regulation.  The 
Critique  resulted  in  many 
recommendations  which  were  found  to 
be  highly  applicable  to  changes  in  the 
existing  regulation.  Although  a  number 
of  specific  recommendations  were  used 
in  developing  the  preliminary  regulatory 
text  in  this  Advance  Notice  of  Proposed 
Rulemaking,  the  following  three  major 
recommendations  identified  by  the 
Critique  were  deemed  particularly 
important: 

(a)  Clarify  the  Decision  Framework. 
The  existing  regulation  is  ambiguous 
about  the  nature  of  forest  plan  decisions 
and  the  appropriate  scope  of 
environmental  analysis.  During  the 
development  of  the  first  generation  of 
forest  plans,  many  people  believed  that 
forest  plans  would  make  irretrievable 
resource  commitments  for  all  projects 
necessary  to  fully  implement  the  goals 
and  objectives  of  the  plan.  Some 
portions  of  the  existing  regulation 
arguably  support  this  view.  However, 
other  provisions  of  the  existing 
regulation  require  separate  analysis  and 
decisionmaking  prior  to  implementation 
of  individual  projects. 

This  confusion  over  the  nature  of 
forest  plan  decisions  has  been  a 
principal  source  of  controversy  for  many 
plans.  Most  of  the  administrative 
appeals  of  forest  plans,  filed  pursuant  to 
36  CFR  211.18  (1989)  and  36  CFR  part  217 
(1990).  challenge  whether  forest  plans 
and  accompanying  environmental 
impact  statements  satisfy  particular 
requirements  of  NFMA,  NEPA,  the 
Endangered  Species  Act.  the  Clean 
Water  Act  and  other  environmental 
laws.  Many  provisions  of  these  statutes 
and  their  implementing  regulations 
require  detailed  and  specific  analysis  of 
individual  projects  and  their  potential 
environmental  effects  prior  to  an 
agency's  decision  to  proceed  with  the 
project.  Forest  plan  appellants 
frequently  argue  that  forest  plans 
irretrievably  commit  the  agency  to 
individual  projects  but  fail  to  provide 


the  analysis  and  docimientation 
required  by  these  statutes. 

In  fact  ttie  environmental  impact 
statements  accompanying  forest  plans 
do  not  attempt  to  identify,  evaluate,  and 
decide  every  individual  project  that  is 
permissible  during  the  normal  10-year 
period  of  a  forest  plan.  The  agency's 
experience  in  developing  forest  plans 
indicates  that  it  would  be  practically 
impossible  to  satisfy  these  obligations  in 
one  single  set  of  decisions  or  in  a  single 
environmental  impact  statement. 
Administrative  appeal  decisions  by  the 
Chief  of  the  Forest  Service  and  the 
Office  of  the  Secretary  of  Agriculture 
have  explained  the  content  of  forest 
plan  decisions  and  the  scope  of 
environmental  analysis.  Nevertheless, 
the  ambiguity  of  the  existing  regulation 
continues  to  cause  confusion  and 
controversy  over  the  nature  of  forest 
plan  decisions  and  the  appropriate 
scope  of  environmental  impact 
statements  accompanying  forest  plans. 
This  ambiguity  must  be  removed. 

(b)  Simplify,  clarify,  and  shorten  the 
planning  process.  The  Critique  found 
that  the  complexity  of  the  forest 
planning  process  was  so  overwhelming 
that  few  people  really  fully  imderstood 
it.  Further,  the  Critique  found  that  this 
complexity  often  inhibited  meaningful 
communication  with  the  public  and 
other  governments,  reduced  agency 
credibilify,  increased  the  time  and  cost 
needed  to  complete  plans,  and  was 
generally  counter-productive.  For 
example,  the  existing  regulation 
establishes  procedural  and  analytical 
requirements  that  are  in  some  areas 
significantly  more  complex  than 
required  by  NFMA.  The  emphasis  on 
very  rigorous  and  standardized  analysis 
often  seemed  to  overwhelm  other 
aspects  of  forest  planning  and  to  greatly 
extend  the  time  required  to  complete  the 
development  of  forest  plans. 

The  Critique  also  identified  the 
problems  associated  with  trying  to 
resolve  socio-political  issues  through  a 
highly  technical  and  systematic  set  of 
planning  procedures.  The  importance  of 
balancing  technical  answers  with  the 
values  and  concerns  of  the  pubUc  was 
highlighted  in  the  Critique's  reports. 

Another  problem  associated  vtnth  the 
complex  planning  process  is  the  length 
of  time  required  to  complete  forest 
plans.  The  lengthy  process  has  proven 
very  finstrating  for  the  pubUc  and 
agency  employees.  In  addition,  the 
financial  expenditure  required  for  the 
lengthy  and  complex  process  has  had  a 
major  impact  on  the  agency  and 
diverted  funds  and  personnel  bom 
project  decisionmaking  and  other 
activities.  A  General  Accounting  Office 


assessment  of  preparing  forest  plans  on 
two  National  Forests  estimated  that  the 
plans  cost  $2.1  and  $2.5  million, 
respectively,  over  a  5  year  period 
(GAO/RCED-87-28FS). 

The  regulatory  review  fully  endorses 
the  need  to  simplify,  clarify,  and  shorten 
the  planning  process,  while  also 
recognizing  that  forest  planning  is  not  an 
inherently  simple  task.  There  is  clearly  a 
need  to  simplify  the  planning  process 
and  to  better  integrate  technical 
"answers"  with  people's  values.  At  the 
same  time,  it  must  be  recognized  that 
forest  planning  is  a  complex  task  due  to 
the  multitude  of  resources  and  statutory 
responsibilities  involved.  Sound,  yet 
often  complex,  technical  analyses  serve 
a  critical  role  in  evaluating  resource 
trade-offs  and  ensuring  that  resource 
decisions  are  based  on  the  best  possible 
information.  As  a  result  a  balance  must 
be  found  between  the  simplicity  most 
people  desire  and  the  complex  reality  of 
trying  to  develop  approaches  to  difficult 
problems  which  involve  many  technical 
considerations  and  diverse  public 
values. 

(c)  Provide  for  "need  for  change  "  - 
based  revision  of  forest  plans.  "Hie 
Critique  firmly  endorsed  a  "need  for 
change"  approach  to  forest  plan  revision 
(also  described  as  "incremental" 
revision).  It  was  considered  a  key 
element  to  achieving  one  of  six  major 
reconunendations  of  the  Critique;  i.e.,  to 
"Simplify,  clarify,  and  shorten  the 
planning  process."  (see  immediately 
preceding  discussion) 

In  the  report  developed  by  the 
Conservation  Foundation  and  Purdue 
University.  Volume  2  of  the  Critique,  the 
relative  merits  of  "zero"  based  vs. 
incremental  planning  are  addressed: 

"Wiping  the  slate  clean  and  beginning 
anew  allows  the  entire  universe  of 
alternatives  to  be  examined, 
unprejudiced  by  directions  and  choices 
that  have  gone  before.  In  fact  however, 
change  is  incremental  when  the 
alternatives  available  are  heavily 
influenced — and  circumscribed--by  the 
choices  made  in  the  past  Examining  the 
entire  universe  of  alternatives  in  great 
detail  may  be  both  interesting  and 
informative,  but  it  imposes  a 
tremendous  demand  for  analysis  that 
may  go  largely  unused  in  the  real 
decision  process  .  .  .  Federal 
regulations  should  be  revised  to  permit 
an  explicitly  incremental  approach  to 
the  revision  of  forest  plans."  (p.  61)  See 
the  section-by-section  discussion  of 
S  219.36  later  in  this  preamble  for  further 
information  on  the  differences  and 
benefits. 

3.  Many  opportunities  exist  to 
streamline  the  existing  regulatory  texL 
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Oae  of  the  finding*  of  tfat  rsvisw  of  the 
existing  regulation  was  that  nmcb  could 
be  done  to  •imphfy  tfaa  text  of  the 
regulatioa  and  to  enhance  its  readabiBty 
without  creating  major  svbstantiTe 
changes.  For  example,  there  were 
numerous  opportunities  to  simplify 
language,  shorten  definitioBS,  eliminate 
very  similar  or  duplicative  provisions, 
improve  structural  organization,  and 
reduce  overlap  with  other  laws, 
regulations,  or  Executive  orders. 

In  addition,  language  without  real 
substantive  effect  is  sometimes  included 
in  the  existing  regulation  to  provide 
visibility  to  a  particular  topic  or  to 
provide  information  of  an  explanatory 
nature.  Unless  they  fulfill  a  meaningful 
purpose,  provisions  of  this  type  in  the 
existing  regulation  should  be  revised  or 
removed.  Although  streamlining  the  text 
in  this  manner  may  initially  seem 
unnecessary  or  confusing  when 
compared  to  the  existing  regulation,  the 
composite  effect  of  such  changes  can  be 
a  si^iificant  reduction  in  the  length  of 
the  regulation,  an  enhancement  of  its 
readability,  and  a  positive  step  forward 
towards  better  understanding  and 
simplification  of  forest  planning. 

Review  of  the  existing  regulation  also 
considered  the  r^tive  roles  of  the 
planning  regulation  at  36  CFR  part  219 
and  the  Forest  Service  directives 
system.  The  review  indicated  that  the 
regulation  is  better  suited  for  defining 
the  purpose  or  desired  results  of 
planning  and  minimum  standards  rather 
than  for  describing  detailed  procedural 
guidelines.  As  a  result  some 
•treamlining  of  the  regulatory  text  can 
be  achieved  by  shifting  detailed 
procedural  direction  to  agency 
directives.  In  response  to  revision  of  the 
existing  regulation,  the  agency 
anticipates  a  raaior  reorganization  of  its 
directives  related  to  forest  planning. 
Subfect  to  procedures  in  36  CFR  part 
216,  revisions  to  planning  direction  in 
Forest  Service  Manual  Chapter  1920  will 
be  made  available  for  public  review  and 
comment  prior  to  being  adopted.  The 
agency  hopes  to  have  an  initial  draft  of 
the  updated  planning  direction  available 
for  public  review  and  comment  soon 
after  issuance  of  a  proposed  role. 

4.  The  Bolution  to  some  problems  with 
the  planning  process  are  not  within  the 
scope  of  the  planning  regulation. — 
Approximately  one-third  of  the  232 
Critique  recommendations  rested  to 
changes  appropriately  implemeRted 
thro^h  the  planning  regulation  or 
related  guidance  in  tfie  directives 
system.  Subsequently,  about  two-thirds 
of  the  reconmiendations  most  be 
addressed  throogh  other  channels,  such 


as  organiatiOMil  changes  or  improved 
training. 

In  aodHion.  erea  Aon^  some  aspects 
of  planniog  ate  within  tbe  scope  of  die 
n^datkm,  the  real  ■■ccobs  or  failure  of 
soBe  endeavors  «riU  not  depend  upon 
regulatory  text  but  rather  the 
commitment  mad  understandtag  of 
agency  personnel  and  the  public.  One 
good  example  of  this  is  public 
involvement  No  amount  of  regulatory 
detail  can  guarantee  effective  and  open 
communication.  Certain  expectations 
can  be  defined  and  minimum  procedures 
established,  but  ultimately  the  success 
or  failure  of  the  communication  between 
the  agency  and  public  depends  upon  the 
people  involved.  As  a  result  the  agency 
recognizes  that  even  though  modifying 
the  planning  regulation  is  a  major  and 
essential  step  towards  improving  the 
effectiveness  of  forest  planning,  such 
improvements  must  occur  in  concert 
with  other  changes  and  commitments  in 
order  for  the  full  potential  of  forest 
planning  to  be  realized. 

FubHc  Comment 

Based  on  the  findings  of  the  regulatory 
review,  the  agency  has  developed 
preliminary  regulatory  text  for  36  CFR 
part  219.  Subpart  B.  This  preliminary 
text  is  intended  to  provide  a  focus  for 
public  dialogue  on  NFMA  and 
encourage  pubhc  comment  on  the 
agency's  initial  response  to  findings  of 
the  regulatory  review.  The  agency 
recognizes  that  there  are  numerous 
options  for  addressing  ways  that  the 
existing  regulation  could  be  changed.  It 
is  not  possible  in  this  Advance  Notice  of 
Proposed  Rulemaking  to  identify  or 
evaluate  every  option  that  could  be 
considered  for  each  section  of  the 
preliminary  text.  Once  public  comment 
has  been  received  in  response  to  this 
Notice,  the  agency  will  be  better  able  to 
focus  on  the  areas  of  particular  pubUc 
interest  and  consider  alternative 
approaches. 

The  public  is  encouraged  to  comment 
on  all  aspects  of  this  prehminary 
regulatory  text.  In  addition,  the  agency 
has  identified  three  areas  where 
additional  comment  would  be 
particularly  helpful.  These  three  areas 
address  issues  related  to  forest  planning 
that  are  known  to  be  of  considerable 
interest  to  the  public  and  represent 
topics  in  which  the  agency  is 
particularly  interested  in  receiving 
pubUc  comment. 

1.  Degree  of  Detail  Addressing  Project 
Level  NEPA  Procedures.— The 
pretininary  text  clearly  addresses  the 
relationship  of  NEPA  compliance  to 
forest  {^aiming  and  project 
decisionmaking,  but  does  not  indnde 
detailed  (Brection  regartfing  how  NEPA 


procedures  wiU  be  accomplished  at  the 
proiact  level.  Currently,  the  agency  uses 
the  CEQ  Regulations  (40  CFR  parU  1500 
through  1508)  as  supplemented  by  the 
Forest  Service  directives  system  (Forest 
Service  Manual  1960  and  Forest  Service 
Handbook  1906.15)  to  guide  project  level 
NEPA  compUance.  The  agency  is 
currently  in  the  process  of  revising  the 
directives  which  address  environmental 
policy  and  procedure.  The  proposed 
changes  should  soon  be  available  for 
public  review  and  comment 

In  conducting  the  regulatory  review, 
the  agency  recognized  that  many  of  the 
public's  concerns  with  forest  plan 
implementation  related  not  to  the 
requirements  of  NFMA,  but  rather  to  the 
requirements  of  a  myriad  of  other 
statutes  and  regulations  (see  Findings  of 
the  Regulatory  Review).  The 
requirements  of  NEPA,  its  implementing 
CEQ  Regulations  (40  CFR  parts  1500 
through  1506).  and  related  case  law  are 
particularly  noteworthy  because  they 
require  a  variety  of  procedural  steps 
which  must  be  accomplished  prior  to 
project  approval  during  forest  plan 
implementation.  As  a  result  efficient 
and  effective  compliance  with  the 
requirements  of  NEPA  is  an  integral  part 
of  the  successful  and  timely 
implementation  of  a  forest  plan. 

The  agency  has  identified  project 
decisionmaking  as  generally  being  the 
approval  point  of  irreversible  and 
iiretrievaWe  resource  commitments. 
Thus,  project  approval  must  be 
accompanied  by  a  site-specific 
disclosure  of  environmental  impacts 
(see  section-by-section  discussion  of 
S  219.33  for  a  detailed  explanation).  The 
public  is  encouraged  to  comment  on  the 
most  efficient  means  of  accomplishing 
this  *vithout  compromising  the  spirit  or 
intent  of  NEPA.  For  examine, 
respondents  may  wish  to  address  tiering 
environmental  documents,  cumulative 
effects  (fisclosure,  the  use  of  categorical 
exclusions,  or  the  need  for  more  specific 
criteria  addressing  circrunstances  for  an 
environmental  impact  statement  rather- 
than  an  environmental  assessment 
Consideration  could  also  be  given  to 
whether  some  of  the  detailed  directicm 
on  project  level  NEPA  procedures 
should  be  shifted  to  the  planning 
regulation  or  possibly  expanded  on  in 
greater  depth  in  a  separate  regulation. 

2.  Changes  in  Administrative  Appeal 
Procedures.— The  NFMA  planning 
regulation  at  36  CFR  part  219  does  not 
provide  detailed  directioR  on  appeal 
procedures.  This  detailed  direction  is 
found  at  36  CFR  part  217,  Requesting    ' 
Review  of  National  Forest  Planning  and 
Project  Decisions,  and  at  36  CFR  pert 
251,  subpart  C — Appeal  of  Decisions 
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Related  to  Occupancy  and  Use  of 
National  Forest  System  Lands.  Although 
the  preliminary  regulatory  text  does  not 
contain  any  change  to  appeal 
procedures,  the  agency  is  interested  in 
receiving  comments  firom  the  public 
regarding  the  administrative  appeals 
process. 

The  timely  implementation  of  forest 
plans  is  dependent  upon  a  prompt  and 
effective  process  for  handling 
administrative  appeals.  Despite 
attempts  to  expedite  the  appeals  process 
through  issuance  of  new  appeal 
procedures  in  1989,  significant  problems 
with  the  appeals  process  continue  to 
exist.  For  example,  there  are  concerns 
that  some  appellants  bypass 
opportunities  to  resolve  issues  prior  to 
issuance  of  a  decision,  but  then  use  the 
appeals  process  to  cause  intentional 
delays  in  project  implementation.  There 
are  also  continuing  concerns  about  the 
costs  of  the  appeals  workload  on  the 
agency.  Handling  this  workload 
continues  to  require  an  enormous 
investment  of  agency  staffing  and  funds. 

Although  the  appeals  process 
performs  an  important  and  helpful  role, 
the  agency  continues  to  explore  ways  to 
streamline  the  process  and  ensure  that  it 
is  used  for  its  intended  purpose.  One 
option  would  be  to  provide  a  proposed 
decision  document  for  public  review  and 
comment  prior  to  its  being  signed  by  the 
deciding  officer.  This  approach  would 
allow  the  deciding  officer  to  consider 
comments  and  adjust  or  revise  the 
decision  in  response  to  those  comments 
as  appropriate.  The  decision  document 
would  then  be  signed  by  the  deciding 
officer  and  there  would  be  no  further 
opportunity  for  administrative  appeal. 

Another  option  could  be  to  limit 
appeals  to  only  those  issues  raised 
during  opportunities  for  public  comment. 
The  agency  invites  comment  on  these 
options  and  encourages  the  public  to 
suggest  other  ways  to  make  the 
administrative  appeals  process  more 
effective  and  timely. 

3.  Role  of  Non-market  Values  in 
Economic  Analysis — ^The  agency 
specifically  invites  comments  on  the 
usefulness  of  assigning  dollar  values  to 
non-market  outputs  such  as  "recreation 
visitor  days"  and  "wilderness  visitor 
days."  In  developing  the  preliminary 
text,  the  agency  has  not  altered  its 
current  approach  to  assigning  and  using 
such  values.  However,  the  use  of  these 
values  has  been  criticized  in  comments 
received  on  the  plans  developed  under 
the  current  rule,  in  administrative 
appeals  of  those  plans,  and  in  the 
Critique  of  Land  Management  Planning. 

The  values  have  been  criticized  fitim 
several  different  perspectives.  Some 
people  have  commented  that  the 


methods  used  to  derive  non-market 
values  have  been  either  inappropriate  or 
inadequately  applied,  with  the  result 
that  the  value  estimates  are  either  too 
high  or  too  low.  Others  have  suggested 
that  where  the  government  imposes  a 
fee  for  an  output,  such  as  for  some  forms 
of  recreation,  the  value  estimate  should 
be  based  on  the  fee  rather  than  on  some 
separate  and  unrelated  analytic 
procedure.  Still  others  have  argued  that 
the  attempt  to  assign  values  to  non- 
market  outputs  is  inherently 
inappropriate  and  that  the  values  of 
these  outputs  should  not  be  subject  to 
economic  efficiency  calculations. 

The  Critique  addresses  these 
problems  most  directly  in  two  places. 
Volume  4  of  the  Critique,  "Analytical 
Tools  and  Information."  states  Oiat 
"Nonmarket  prices  have  played  a 
minimal  role  in  making  explicit 
allocation  and  scheduling  decisions  in 
forest  planning.  Confusion  and  wide 
variations  of  opinion  exist  about  which 
accounting  stance  for  RPA  nonmarket 
values  should  be  used  for  forest 
planning.  Furthermore,  there  is  little 
acceptance  for  the  methods  used  to 
estimate  RPA  nonmarket  benefit 
values."  (p.l7)  These  and  other  findings 
regarding  demand  and  benefit  values 
(prices)  are  later  followed  by 
recommendations  to  establish  consistent 
policies  regarding  the  use  of  market  and 
non-market  benefit  values  and  to 
improve  methods  for  estimating  non- 
market  benefit  values  and  demand 
relationships. 

Volume  2  of  the  Critique.  "National 
Forest  Planning:  Searching  for  a 
Common  Vision."  addresses  the  role 
that  non-market  values  have  played  in 
planning  from  another  perspective.  That 
report  highlights  the  problems  which 
have  resulted  from  the  strongly 
analytical  approach  taken  in  the  existing 
regulation,  including  the  role  of 
economic  efficiency  analysis  using  non- 
market  values  in  the  present  net  value 
calculations.  The  report  states.  'To 
perform  this  analysis,  assumptions  had 
to  be  made  regarding  the  production  and 
value  of  resources  not  commonly 
thought  of  in  economic  terms: 
wilderness  and  other  undeveloped 
recreation,  wildlife  and  fish,  and  water 
all  needed  some  sort  of  price  assigned  to 
them  so  that  their  values  could  be 
weighed  against  those  of  timber, 
livestock  grazing,  and  minerals  *  *  * 
This  approach  worked  against  effective 
planning  in  several  ways.  Oriented  as  it 
was  toward  resource  "outputs"  and 
present  net  value,  it  ignored  both  the 
ecosystem  approach  of  NFMA  and  the 
express  desires  of  the  American  public 
that  there  be  a  reasonable  balance  in 


the  management  of  the  national  forests." 
(p.  32) 

Reviewers  interested  in  commenting 
on  the  role  of  non-market  values  are 
encouraged  to  read  these  Critique 
reports  to  properly  understand  the 
context  and  discussion  from  which  these 
excerpts  were  taken.  The  section-by- 
section  discussions  addressing  analysis 
methods  for  forest  planning  (219.36(d)) 
and  economic  analysis  displays  for 
alternatives  (219.36(e)(l)(iii))  should  also 
aid  in  understanding  this  issue. 

Although  both  Critique  reports  raise 
questions  about  the  use  of  non-market 
values,  neither  provides  specific 
recommendations  regarding  their  future 
use,  nor  do  they  explore  the  relationship 
of  their  use  in  forest  planning  to  other 
Forest  Service  efforts,  such  as  the  RPA 
Program  or  TSPIRS  (the  Timber  Sale 
Program  Information  Reporting  System), 
which  currently  use  these  values. 

In  light  of  the  questions  raised  by  the 
Critique  and  the  relationship  between 
the  use  of  non-market  values  in  forest 
planning  and  in  other  agency  efforts,  the 
agency  is  interested  in  further  exploring 
their  appropriate  role  in  forest  planning. 
The  public  is  encouraged  to  comment  on 
this,  and  any  other  aspects  of 
interest,related  to  economic  analysis. 

Rulemaking  Petition  Received — On 
November  1, 1990,  the  agency  received 
an  unsolicited  petition  for  rulemaking 
from  the  National  Forest  Products 
Association  and  79  other  organizations 
"to  engage  in  a  rulemaking  to  amend  the 
regulations  set  out  at  36  CFR  part  219  to 
improve  the  implementation  of  land  and 
resource  management  plans  ('forest 
plans'),  provide  for  the  prompt 
amendment  establish  specific 
environmental  documentation 
requirements,  and  for  related  reasons." 
This  petition  for  rulemaking  included 
proposed  regulatory  text  and  the 
rationale  for  it.  It  represents  an  optional 
approach  to  changing  the  NFMA 
plaiming  regulation  at  36  CFR  part  219. 

This  Advance  Notice  of  Proposed 
Rulemaking  serves  as  the  agency's 
response  to  the  request  for  rulemaking. 
The  specific  recommendations  in  the 
petition  will  be  considered  as  part  of  the 
public  comment  associated  with  this 
Notice  and  %vill  be  considered  at  the 
same  time  that  the  other  comments  are 
evaluated. 

Major  Goals  of  Preliminary  Proposal 

The  following  list  describes  some  of 
the  major  goals  of  a  new  regulation  to 
be  codified  at  36  CFR  part  219,  subpart 
B,  and  is  provided  to  assist  reviewers  in 
understanding  the  scope  and  intent  of 
the  preliminary  regulatory  text 
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1.  Simpier,  mon  uadantandable 
procea*.  Subpart  B  would  reduce  MtiM 
of  the  complexity  of  the  existing 
planning  process  and  should  result  in  a 
more  relevant  undentandable  approach 
to  forest  planning. 

2.  Shorter  time  needed  fi>r  forest  plan 
revision.  Subpart  B  would  make 
procedural  changes  which  should 
shorten  the  time  period  needed  to  revise 
a  forest  plan,  thus  reducing  costs  and 
some  of  the  frustrations  associated  with 
previous.  lengthy  planning  efforts. 

3.  Emphasis  on  the  on-going  nature  of 
forest  planning  and  project 
decisionmaking.  Subpart  B  would  stress 
that  forest  planning  is  a  continuous 
process  dependent  on  periodic 
monitoring  and  evaluation,  keeping 
plans  current  and  updated  through 
amendment  or  revision,  and  maintaining 
on-going  and  meaningful  comnmnication 
with  the  pabhc  and  other  governments. 

4.  More  dynamic  responsive  forest 
pkats.  Subpart  B  would  make  procedural 
changes  which  should  shorten  ttie  time 
period  needed  to  revise  a  fwest  plan, 
thus  reducing  costs  and  some  of  the 
frustrations  associated  «Htb  previous, 
lengthy  planning  efforts. 

5.  Better  foots  for  analytical  efforts. 
Subpart  B  would  focus  analytical  efforts 
on  the  key  information  needed  by 
deckioBiaaken  regarding 
enviroameitfal.  eoonomic  and  social 
effects  rather  than  on  trying  to  define  a 
wide  range  of  standardind  anal]rtical 
reqBtresients  which  nay  not  be  relevant 
to  local  conditiaaa  or  tlK  decisions 
being  made. 

0.  "Ends"  rather  titan  "owane" 
orientation.  Subpart  B  would  reduce  the 
amount  of  direction  which  instructs  how 
to  accomplish  various  tdamning  tasks 
and  focuses  instead  on  clari^ring  the 
deaked  resuha  of  the  pLnning  effort 

lOghlights  of  Preliminary  Proposal 

The  preliminary  text  for  a  new 
subpart  B,  which  is  set  out  at  the  end  of 
tins'  Notice,  reflects  several  provisions 
which  vary  notably  frtxn  the  approach 
taken  in  the  existing  re^ilatioa  These 
provisions  are  addressed  in  detail  io  the 
sectioa-by-sectifla  discussion  which 
follows.  The  fdUowing  list  highlights 
some  of  the  key  features  incbtded  in  the 
prelioinary  regalatory  text  Reviewers 
are  encounged  to  doeely  review  the 
section-by-section  discussions  to  fully 
discern  the  nature  and  scope  of  these 
and  all  ether  provieione. 

1.  Establish  "a  need  for  change  "  aa 
the  basis  for  revision  of  a  forest  plan. 
Subpart  B  would  describe  a  revisioo 
process  that  ia  based  en  the  "need  to 
change"  a  plan  (Le„  incrementally 
based],  rather  than  repeating  the  same 


"zero"  based  procedural  steps  as  used 
lor  davelMMBent  of  iaitial  faraat  plana. 

2.  CJarif]f  the  staged-dacisioamakiag 
prooeea.  Subpart  B  would  defioa  the 
nature  of  dedsiooa  made  in  forest  plans 
and  the  rflatinnship  of  programmatic 
forest  plans  to  site-^wdfic  project 
decisionmaking. 

3.  Define  consistency  requiiementa. 
Subpart  B  would  spectfy  that  the 
consistency  of  a  project  with  the  forest 
plan  is  baaed  on  adherence  to  the 
standards  and  guidelines. 

4.  Define  overall  planning  and 
decisionmaking  framework.  Subpart  B 
would  ad(htMS  the  relationship  (tf  forest 
planning  to  other  resource  planning  and 
decisionmaking  efforts  and  would 
clearly  identify  diat  forest  plans  are  the 
medianism  by  which  the  results  of  these 
other  efforts  are  integrated  into  on-tfae- 
ground  management 

5.  Eliminate  requirement  for  regional 
guides.  Subpart  B  wotild  replace  die 
previous  requirement  for  regional  guides 
with  a  more  flexible  plannii^  and 
decisionmaking  structure  for  addressing 
regional  resource  issues. 

6.  Emphasize  the  role  of  public 
involvement  and  coordination  with 
other  governments.  Subpart  B  would 
strengthen  the  commitment  to  public 
invohreraent  and  coordination  with 
other  Federal  agencies  and  State,  local, 
and  Indian  tribad  governments  and 
introduces  new  provisions  designed  to 
promote  on-going  and  meaiongfal 
communiGatioa. 

7.  Require  preparation  of  an  annual 
monitoring  and  evaluation  report 
Subpart  B  vrould  promote  the  role  and 
visibility  of  monitoring  and  evafaMtkm 
by  establishing  a  requirement  for 
preparation  of  an  annual  monitoring  and 
evaihiatioD  report  to  be  transmitted  to 
the  Regional  Forester  and  made 
available  to  the  puUic. 

8.  Define  requirements  to  provide  for 
biological  diversity.  Subpart  B  wodd 
provide  for  divoaity  by  establishing 
requimnents  related  to  threatened  or 
endangered  species,  senattivs  species, 
rare  or  unique  biok^gical  conmunities, 
and  other  selected  species  and  would 
provide  for  thev  monitorkig. 

9.  Introduce  the  concept  of 
"management  indicators  ".  Under 
subpart  B,  the  concept  of  "management 
iadicatar  species"  would  be  repLacad 
with  a  somewhat  siaoiiar  Goocept  of 
"management  indicators"  and  its  lote 
would  be  linked  to  the  monitoring  and 
evahiatkto  of  selactad  species  and 
commanities  for  the  purposes  of 
assuring  biolo^cal  diversity. 

10.  Establian  a  new  process  for 
identifying  itaeuked  timber  lands. 
Subpart  B  would  estabHah  s*d)stantially 
altered  procedures  including  a  provision 


for  categoriataig  suitable  timber  lands  aa 
either  "suitable-scheduled"  or  "suitabto- 
imscheduled". 

Section-bySection  Andysb 

The  princ^de  features  of  the 
prelimiBary  regolatoty  text  keyed  to 
CFR  section  numbers  are  summarized 
here. 

Section  219i30   Parposeand 
principles.  This  section  would  identify 
the  topics  that  subpart  B  addresses; 
implementing  and  rhwngfa^  forest  plans, 
the  relationship  of  forest  plans  to  project 
dedsionmaking  and  NEPA  compliance, 
and  how  forest  plana  fit  writhin  the 
agency's  overall  resource  planning  and 
decisionmaking  framework.  Thus, 
subpart  B  would  essentially  address  all 
aspects  of  land  and  resource 
management  planning  (hereafter,  forest  ' 
planning),  except  for  direction  regarding 
the  development  of  initial  forest  plans, 
which  is  found  at  subpart  A. 

Paragraph  (b)  would  identify  10 
principlee  based  on  statutory  authority 
and  agency  policy  which  describe  the 
conceptual  basis  for  National  Forest    - 
System  resource  planning  and 
subsequent  resource  management  The 
first  three  principles  (|  2ig.30(b)  (1H3)) 
would  provide  an  overall  perspective  for 
forest  planning.  The  first  prhidple 
would  reaffirm  the  agency's  commitment 
to  multiple-use  and  sustained-yield 
management  and  would  recognize  tiie 
role  of  environmental  and  amenity 
values  in  managing  the  National  Forests 
to  meet  tiie  needs  and  desires  of  the 
American  people  in  an  ecologically 
sound  manner.  The  second  principle 
would  recognize  that  forest  planning 
does  not  occur  in  isolation,  but  rather  is 
part  of  an  overall  planning  and 
decisionmaking  ^meworic  which  varies 
in  nature  among  the  national,  regional, 
forest  and  site-specific  project  levels. 
The  third  principle  would  describe  the 
forest  plan  as  a  fi«mewoik  for 
establishing  how  a  forest  will  be 
managed  while  integrating 
environmental  and  economic  factors. 
This  would  set  the  stage  for  forest  plans 
to  be  viewed  aa  a  "gatewdy"  for  future 
decisions  rather  thiui  as  an 
accumulation  of  all  the  site-specific 
decisions  needed  to  manage  a  forest  for 
the  decade  of  the  forest  plan— an 
important  clarification  that  is  central  to 
the  structure  of  the  regulatory  text 

Tha  next  two  principles 
(i  2]&aoO>)(4H&)}  would  reflect 
essential  codpobbbU  of  successful 
planning  as  evidencad  by  findings  of  tha 
Critique  of  Land  Management  Planning 
and  aigency  experianoe.  One  prindpk 
would  reaffirm  tha  inportance  of  aa 
interdisdpliBary  approach  to  plannhift 
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reonpiiwing  its  rale  in  properly 
int^pratiag  multiple-uae  vahies  and 
understanding  eoosyatem  relationships. 
The  other  priwdple  would  stress  the 
vital  ii^ortance  of  «n-going  and  open 
communication  with  the  public  and 
other  govenuBents. 

Ilie  next  three  principles 
(9  219.3O0>MeH«U  would  address  the 
dynamic  nature  of  foceat  plans.  T\a 
sixth  principle  highlights  the  need  to  be 
able  to  readily  and  efficiently  change 
plans  in  light  of  *'-ha«igir|g  conditions,  a 
critical  factor  if  ptaos  are  to  serve  as 
dynamic,  relevant  documents  to  guide 
forest  management  over  time.  At  the 
same  time,  it  reflects  the  need  to 
gradually  phase  in  those  changes  when 
they  have  significant  impacts  on  people 
and  nnmrniinitieSi  The  concept  of  "need 
for  change"  based  revision  would  be 
established  in  the  seventh  principle, 
with  the  important  and  heightened  roles 
of  monitoring  and  evaluation  described 
in  the  eighth  princ^le. 

The  last  two  principles  (§  219.30(bK9}- 
(10]}  would  focus  on  tiie  planning 
process  itseQ.  He  first  articulates  the 
need  for  an  understandable  and  timely 
planning  process  in  order  to  enhance 
public  involvement  and  result  in  sound, 
responsive  resource  decisions.  Hie  last 
principle  would  establish  the  concept 
that  the  level  and  intensity  of  analysis  in 
planning  should  be  integrated  with  the 
requirements  for  NEPA  compliance  and 
commensurate  with  the  decisions  being 
made. 

In  total,  die  ten  principles  concisely 
highhght  the  underlying  concepts  and 
assumptions  upon  which  the  preliminary 
regulatory  text  is  based  and  provide  Ae 
foundation  for  the  substantive 
requirements  set  forth  later  in  the  text 

Section  219.31  Applicability  and 
transition.  Subpart  B  would  apply  to  the 
entire  National  Forest  System  except  for 
those  situations  where  an  initial  forest 
plan  has  not  been  completed.  Paragraph 
(a)(1)  of  this  section  would  make  clear 
that,  under  such  circumstances,  subpart 
A  would  apply  until  the  forest  plan  is 
approved.  As  a  result  the  agency  would 
maintain  consistent  regulatory  guidance 
for  development  of  all  initial  forest 
plans  and  avoid  disruption  of  the 
plamiing  process  for  the  unfinished 
plans.  As  previously  noted,  eight  forest 
plans  remain  unfinished,  all  in  the 
Pacific  Southwest  Region  (R5].  These 
are  plans  for  tiie  Stanislaus,  Modoc, 
Lassen,  Shasta-Trinity.  Sierra, 
Mendocino,  Six  Rivers,  and  Klamath 
National  Poresto. 

Paragraph  (a)(2)  requires  tiiat  the 
Regional  Guide  for  the  Pacific 
Southwest  Regioa  be  maintained  in 
accordance  ndtii  tfaeieqninments  of  the 
existing  Tegnlatian^stO^wrt  A)  until  all 


forest  plans  are  ccpudete.  This  is  in 
contrast  to  the  directieB  for  all  other 
Regions  as  found  at  paaagraph  (d)  of  Ifais 
section.  The  PMific  SonUiweat  Regfon 
would  be  veqnized  to  maintain  a 
regional  gnhle  in  order  to  diroct 
deweloinDeilt  of  tiie  unfiaiabed  forest 
plans. 

Paragraph  (a)(S)  provides  tiiat  tiie 
resource  requirements  of  iS  219.41  and 
219.42  wooU  not  tite^  the  need  to 
change  an  existing  Inest  plan  prior  to 
the  time  when  revision  would  (rtherwise 
occor.  Althoagh  it  is  the  agency's  desire 
to  bring  all  fiorest  plans  into  accordance 
wifli  sidipart  fi  as  soon  as  reasonably 
possible,  it  is  lecogniaed  that  it  would 
be  very  diomptive,  eiqiensive,  and 
unnecessary  to  zequiie  every  forest  plan 
to  be  assessed  agamst  the  resource 
requirements  of  a  newly  effective  mle 
prior  to  a  scheduled  revision.  Therefose, 
tiie  iCBource  requirements  of  f  f  219.41 
and  219.42  would  be  phased  in  thmtigh 
the  normal  amendment  and  revision 
proceases. 

Paragraph  (b)  would  require  tiiat  if  a 
forest  plan  is  in  the  process  of  being 
amended  or  revisol  when  snbpart  B 
becomes  effective,  die  amendment  or 
revision  would  need  to  be  completed  in 
accordance  with  tiie  requirements  of 
subpart  &  This  provision  is  intended  to 
accelerate  implementation  of  subpart  B. 
However,  the  agency  intends  to  reassess 
this  provision  prior  to  issuance  of  a  final 
rule  since  it  is  not  possible  at  this  time 
to  accurately  predict  the  nature  of  the 
final  rule  nor  the  impact  it  might  have  on 
forest  plans  midway  through  tiie 
amencinent  or  revision  process. 

Pan^aph  (c)  clarifies  use  of  the  term 
"forest  plan"  and  describes  how  more 
than  one  forest  may  be  addressed  in  a 
single  plan. 

Paragraph  (d)  provides  instractions 
for  making  the  transition  from  the 
regional  guides  required  by  (  219.8  of 
the  exoting  regulation  to  tbe  planning 
and  decisionnMking  framework  defined 
at  I  219.83  of  subpart  B.  This  paragraph 
would  require  the  Regional  Forester  to 
tentatively  identify  a  process  and 
timetable  for  phasing  out  the  regional 
guide  and  then  provide  that  information 
to  the  public  for  a  eO-day  comment 
period.  After  reviewing  pobUc 
comments,  the  Regional  Forester  would 
make  a  fin^  determination  regarding 
how  the  re^onal  guide  will  be  phased 
out. 

The  intent  of  this  provision  is  two- 
fold. First  it  is  desi^ied  to  provide  for 
the  orderly  termination  of  regional 
guides  prepared  in  accordance  ivith 
8  21S.8  of  the  existing  regulation.  Since  it 
is  the  agew^'s  desire  to  implement 
subpart  B  in  as  timely  and  concise  a 
manner  as|>08sible.  It  is  incumbent  that 


onftdated  docmnentsbediacoDtinned. 
However,  the  most  ap|au|aiate  pace  lor 
doing  so  may  vary  among  Ragtoos  and 
some,  or  aD,  of  the  inforaiation  in 
regional  guides  may  still  be  vabd  and 
needed.  Therefm«.  subpart  B  weald 
provide  for  a  timetaUe  to  be  determined 
and  process  established  for  reviewhig 
each  regional  guide  to  eliminate 
unnecessary  contents  and  identify 
elements  stiH  beneficial  and  needed. 
The  Regional  Forester  would  have  the 
flexibility  to  determine  how  best  to 
retain  the  beneficial  provisions,  as 
described  in  \  219.33(d]. 

As  evident  from  this  transition 
language,  subpart  B  would  eliminate  the 
requirement  for  a  regional  guide.  During 
development  of  the  existing  regulation, 
regional  guides  were  viewed  as  an 
important  link  between  RPA  at  the 
national  level  and  forest  planning  at  the 
local  level  One  imptHlant  function  of 
the  regional  guides  was  to  serve  as  a 
mechanism  for  disag^egeting  resource 
objectives  frtMO  the  RPA  Program  to 
each  forest  plaxmii^  area.  Another  key 
function  was  to  prcwide  regional 
standards  and  guidelines  in  compliance 
with  specific  ivsouroe  requirements  of 
the  regulation. 

Although  tills  approach  had 
considerable  merit  initially,  the  need  for 
these  two  functional  roles  has  lessened 
over  time.  First,  due  to  changes  in  the 
nature  of  tiie  RPA  Program,  the  role  of 
the  regional  guide  for  disaggregating 
resource  objectives  is  no  longer 
relevant.  As  stated  in  the  Summary  of 
the  Recoiranended  1990  RPA  Program, 
"TTie  1990  RPA  Program  provides  broad 
national  guidance  for  program  emphases 
and  trends,  ratiier  than  specific, 
quantified  output  targets  for  individual 
forest  programs"  (p.  S-7).  The  role  of  the 
regional  guide  in  providing  regional 
standards  and  guidelines  has  also 
diminished.  Such  direction  has  generally 
already  been  incorporated  into 
approved  forest  plans.  Any 
reconsideration  of  standards  and 
guidelines  can  be  achieved  through  the 
forest  plan  amendment  or  revision 
processes. 

Agency  experience  has  drawn  that 
regional  guides  may  no  longer  be  the 
most  effective  and  efficient  means  for 
providing  regional  direction.  In  reahty, 
most  legional  guides  did  not  fuUy 
achieve  the  role  of  being  the  meaningful 
or  effective  documents  originally 
envisioned.  Moreover,  the  rigorous 
requirements  of  9S  219.8  and  2194>  in  the 
existing  regulation  proved  to  have 
siphoned  a  s^nificant  investment  of 
staffing  and  fends  from  forest  or  project 
plannbig  efforts. 
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Although  the  requirement  for  regional 
guides  would  be  eliminated,  the 
importance  of  regional  planning  and 
decisionmaking  is  not  diminished. 
Instead,  the  R^onal  Forester  would 
have  more  flexible,  eHlcient,  and 
effective  options  for  establishing 
regional  direction  through  already 
available  adminstrative  means, 
including  the  Forest  Service  directives 
system  (36  CFR  part  200}  and  issuance 
of  inter-regional,  regional  or  sub- 
regional  planning  and  decision 
documents  (see  |  219.33(d)).  This 
approach,  which  would  continue  to 
provide  for  NEPA  compliance  and 
appropriate  public  notice  and  comment. 
is  consistent  with  the  overall  thrust  of 
subpart  B  to  simplify  and  streamline  the 
planning  process. 

Section  219.32  Definitions.  The 
following  definitions  are  in  the  existing 
regulation  but  would  not  be  included  in 
subpart  B  either  because  they  are  not 
used  or  because  they  do  not  vary  in 
meaning  from  common  and  well- 
established  uses  of  the  term:  Base  sale 
schedule:  Biological  growth  potential: 
Capability:  €k>rridon  Cost  efficiency; 
Management  concern:  Management 
direction:  Management  intensity; 
Multiple  use:  Net  public  benefits; 
Planning  horizon;  Public  issue;  Real 
dollar  value;  Receipt  shares: 
Responsible  line  officer  Sale  schedule; 
Silvicultural  system:  Suitability:  and 
Sustained  yield  of  products  and 
services. 

The  following  terms  would  be  newly 
defined  in  this  section:  Qass  I  area: 
Environmental  and  amenity  values; 
Evaluation:  Infrastructure;  Management 
area;  Management  indicators; 
Monitoring  NEPA  procedures: 
Programmatic  environmental  impact 
statement;  Project  Regulated  volume; 
RPA  Assessment  and  Program; 
Responsible  official;  Sensitive  species; 
Special  habitats;  Standards  and 
guidelines:  Suitable-scheduled  lands: 
Suitable-unscheduled  lands;  and  Viable 
population. 

The  following  definitions  appear  in 
the  existing  regulation  and  would  be 
retained  in  subpart  B:  Allowable  sale 
quantity;  Diversity;  Even-aged 
management:  Forested  land;  Goal: 
Goods  and  services:  Integrated  pest 
management:  Long-term  sustained-yield 
timber  capacity;  Management  practice: 
Management  prescription:  Objectives; 
Planning  area:  Plan  period  (previously 
planning  period);  Present  net  value: 
Timber  production;  and  Uneven-aged 
management 

Unless  otherwise  noted  in  the 
following  paragraph,  any  changes  in  the 
definitions  of  this  section  from  those  in 
the  existing  regulation  are  for  clarity  or 


improved  readability  and  may  be 
considered  to  have  Uttle  or  no 
substantive  effect 

The  definition  of  "Allowable  sale 
quantify"  (ASQ)  highlights  that  the  ASQ 
is  a  maximum  volume  or  decadal 
"ceiling";  ASQ  is  calculated  based  only 
on  suitable-scheduled  lands  (see 
SI  Z19.40(c)(3)  and  219.41(b)(3)(i)).  The 
definition  of  "dlvenlfy"  clarifies  that 
diversify  is  determined  based  on  the 
land  area  controlled  by  the  forest  plan 
(see  i  219.40(b)).  The  definition  of 
"planning  area"  has  been  modified  to  be 
applicable  to  any  area  controlled  by  a 
decision  document  rather  than  limited  to 
only  regional  guides  or  forest  plaiu.  The 
definition  of  "plan  period"  has  been 
adapted  to  reflect  the  fact  that  plans 
may  last  longer  than  a  decade,  though 
not  longer  than  15  yeara.  before  being 
revised. 

Some  definitions  are  further  discussed 
in  association  with  the  section  in  which 
they  are  used.  For  example,  the  term 
"Management  Indlcatora"  is  discussed 
in  the  explanation  of  |  219.40(b)  or  refer 
to  the  discussion  of  |  219.41  for 
clarification  of  the  terms  "suitable- 
scheduled"  and  "suitable-unscheduled." 

Section  219.33  Resource  planning  and 
decisionmaking  framework.  This  section 
would  define  the  natiire  of  decisions 
made  in  forest  plans,  the  role  of  project 
decisionmaking,  the  relationship  of 
plans  and  projects  to  NEPA  compliance, 
and  the  relationship  of  forest  planning  to 
other  resource  planning  and 
decisionmaking.  This  section  responds 
to  a  major  finding  of  the  Critique  of 
Land  Management  Planning  and  to 
agency  experience  as  discussed  earlier 
in  the  preamble  under  the  discussion  of 
"Findings  of  the  Reg\ilatory  Review". 

Paragraph  (a)  would  establish  the 
nature  of  decisions  made  in  forest  plans, 
clarifying  that  plans  are  programmatic 
in  nature  and  generally  do  not  provide 
final  authorization  for  irretrievable 
resource  commitments.  The  intent  of 
paragraph  (a)  is  to  codify  the  description 
of  the  nature  of  forest  plan  decisions  as 
has  already  been  articulated  by  the 
agency  and  supported  by  the  Federal 
courts  on  previous  occasions. 

The  Chief  of  the  Forest  Service 
identified  the  decisions  made  in  forest 
plans  in  two  landmark  administrative 
appeal  decisions  (Panhandle  LRMP 
Appeal  #2130,  August  15, 1988,  p.7; 
Flathead  LRMP  Appeals  #1467  and 
#1513,  August  31. 1988,  p.8).  Numerous 
other  appeal  decisions  also  reflect  the 
nature  of  forest  plan  decisions.  For 
example,  in  the  Chiefs  decision  in  the 
Routt  LRMP  Appeal  by  RMOGA.  May 
25, 1984  the  Chief  ruled  that  lands 
designated  as  not  available  for  oil  and 
gas  leasing  in  the  LRMP  (forest  plan) 


could  be  redesignated  when  a  decision 
was  made  at  a  more  site  specific  point; 
similiarly  in  the  Decision  of  the  Pike  and 
San  Isabel  LRMP  Appeal  by  Maas 
#1130,  February  13. 1986)  the  Chief 
affirmed  the  possible  ski  area 
designation  in  the  forest  plan  but  noted 
that  this  was  not  the  final  decision  nor 
appeal  opportunlfy  on  whether  a  ski 
area  would  be  developed.  In  the  Chiefs 
Decision  on  the  Routt  LRMP  Appeal  by 
Wahl.  April  23, 1986  assignment  of 
timber  harvesting  prescription  in  the 
forest  plan  was  ^e  decision  affirmed, 
but  the  decision  noted  that  this  did  not 
represent  the  final  decision  on 
development,  .pending  further  NEPA 
compliance  and  appeal  opportunity. 

The  coiuts  have  adopted  the  Chiefs 
characterization  of  the  natiire  of  forest 
plans.  The  coiui's  decision  in  Council 
for  Environmental  Quality  (  CFEQJ  v. 
Lyng.  [731  F.Supp.  970,  977-978  (D.  Colo. 
1989)]  contains  an  almost  verbatim 
characterization.  In  addition,  the  court's 
decision  in  Idaho  Conservation  League 
V.  Mumma  [CV  8a-197-M-<:CL  (D. 
Mont  decided  August  8, 1990)]  further 
supports  this  interpretation. 

In  the  Idaho  case,  the  plaintiffs 
initially  argued  that  the  assignment  of 
non-wilderness  management 
prescriptions  in  the  forest  plan 
constituted  an  irreversible  commitment 
to  develop  these  roadless  areas.  The 
Chiefs  appeal  decision  had  refuted  the 
plaintiff's  characterization  stating  that 
the  Forest  Service  uses  a  staged 
decisionmaking  process  and  that  the 
forest  plan  did  not  make  project  level 
decisions.  In  rejecting  the  plaintiffs' 
position,  the  court  noted:  "The  Plan  does 
not  deal  with  any  specific  development 
of  those  areas  which  were  designated  as 
non-wilderness.  It  does  not  even 
propose  any  future  development:  it 
merely  allows  for  the  possibilify  of 
development  in  the  future"  (at  5-6).  The 
court  noted  that  "(ijn  this  case  any 
future  development  which  might  take 
place  will  again  be  determined  by  the 
Forest  Service  and  will  be  subject  to  the 
requirements  of  NEPA"  (at  6). 

Consistent  with  the  concept  of  the 
forest  plan  as  a  broad,  programmatic 
statement  paragraph  (a)(l}  establishes 
the  content  of  forest  plans:  forest-wide 
goals  and  objectives,  forest-wide 
standards  and  guidelines,  management 
areas  and  associated  management 
prescriptions,  identification  of  lands  not 
suited  for  timber  production,  and 
monitoring  and  evaluating  requirements. 

Paragraph  (a)(2)  characterizes  the 
nature  of  forest-wide  objectives  as 
estimates  of  the  goods,  services,  or 
activities  intended  to  be  produced  or 
achieved.  In  case  of  conflict  adherence 
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to  Hm  etaaderds  and  guidelines  as 
rpqobed  by  the  oeasietency  provisiens 
of  i  219.91(h)  WDoId  take  precedence 
over  the  attafauneflt  of  objectives.  The 
relationaiiip  ef  objectives  to  ttie 
conshtency  reqnfrenents  is  expleined 
under  flie  eectioR-%y-aectien  discussion 
for  1 219.34. 

Paragraph  (b)  weald  deaify  identify 
project  dedsienmsSdng  as  normalfy 
being  Ae  point  of  authorization  for  site- 
specific  actlrttles.  Paragraph  fc) 
expends  upon  paragra]^  fb)  and 
prevides  farther  definition  of  the 
relstionship  between  ra^«fA  (forest 
planidiig  and  pro}ect  decisienmaidng) 
and  NEPA.  Para^vpfalc)  woidd 
establish  the  requirement  for  a 
programmatic  EI5  to  accon^Miny  a  forest 
plan  revision  or  major  amendment 
while  project  decieionmddng  would  be 
identified  as  normally  being  the  point  of 
irretrieivable  resource  comraitaient 
requiring  a  site-specific  rather  then 
progranHnetic  disclosure  of 
enviroomestel  effects. 

The  diarecterization  of  project 
decisionmaking  as  flie  point  normally 
authorizing  the  irreversible  commitment 
of  resources  is  consistent  with  die 
description  of  file  natura  of  forest  plan 
decisions.  The  basis  for  this  relationship 
between  plans  and  projects  rests  largely 
upon  the  requhements  for  compliance 
widi  NEPA.  In  a  landmaric  court  case 
[State  of  California  v.  Block.  690  F.2d 
753  (9tfa  Cir.  19BZ)),  the  Ninth  Chxmit 
stated  that  "the  crtttoal  inquiry  in 
considering  tihe  adeqnecy  of  an  EIS 
prepared  for  a  large  scale,  muhi-etep 
project  is  not  wfaettier  the  project's  site- 
specific  impect  dioakl  be  evaluated  in 
detail,  but  when  such  detailed 
evaluaticH)  riietdd  occur".  The  court 
determined  tfmt  ^tlhis  threshold  is 
reached  when,  as  a  practical  matter,  the 
agency  proposes  to  note  en  irrewrsible 
and  IrretrievaMe  ooBunitment  of  the 
availabilify  of  resources'  to  a  project  at 
a  particalar  eite." 

A  requirement  to  discloee  a  project's 
site-specific  impacts  at  the  time  of 
propositi  an  iireversiUe  and 
irretrieviAile  coHmitment  of  resources 
would  impose  en  unbearable  burden 
upon  a  forest  plsn  EIS  if  such 
cemnytments  Mmre  to  be  made  in  the 
forest  pkm  for  Ae  ten-year  plan  period. 
It  is,  as  a  practicri  matter,  impessMe 
for  a  forest  frfan  to  ident%  all  of  flie 
projects  to  be  implemented  for  a  ten- 
year  period  or  to  adequatefy  discloee 
their  eite-spedfic  environmental  effects 
in  an  aocempaaying  ES.  fat  addition, 
many  activities  eoooorhig  en  a  forest  are 
initiated  lyJomet  users  aid  net  the 
Potest  Sen4oe.  The  rriotionehip  of 
projects  initiated  ty  otheit  and  projects 


plaiHied  t^  the  Forest  Servioeis 
oontinaousfy«innging.  F^tfftenere, 
ut;w  informafion  tegaiding  the 
relationship  and-e^ctsof  eotions 
witUn  ray  gtwaneooeystem  are 
constanfly  beiiig  developed.  No  matter 
how  sophisticated  forest  modds 
become,  it  is  doubtful  ftat  the  order  and 
relationsfaip  of  possible  activities  can 
ever  be  fnecast  witfi  enou^  predsion 
to  fifflB  environmentel  lews  or  the 
realities  of  a  dianghig  world  at  flte 
forest  plan  approval  stage.  As  a  resuH. 
the  forest  plan  Is  best  viewed  not  as  an 
aggregate  dl  KMS  yean  wortii  of 
project  dedsions  (irreversible  and 
irretrievable  resource  comadtments),  but 
ratiier  as  a  dynamic  management 
system  which  provides  the  frameworic 
for  furtiier  decisionmaking  at  the  project 
level. 

Paragraph  (d)  would  establish  the 
forest  plan  41S  the  medianiam  1^  which 
other  levels  of  planning  and 
decisionmaking  are  integrated  into  on- 
the-ground  management  Paragraph  (d) 
also  recognizes  that  forest  planning 
responds  to  laws,  regulations.  Executive 
orders,  direction  issued  through  the 
Forest  Service  directive  system,  and 
national,  regional,  inter-regional,  or  sub- 
regional  planning  and  dedsion 
documents. 

Regional  sui^lementa  to  the  Forest 
Service  Manual  or  Handbooks  could  be 
issued.  Direction  could  also  be 
developed  and  provided  through 
regional  or  std>-regional  planniag  and 
dedsioD  documents.  This  would  provide 
the  Regiooal  Forester  with  the  fl&dbillfy 
to  devekft  the  type  of  document* 
relevant  to  the  particular  needs  of  the 
region.  This  might  range  from  an  mter- 
feraet  demand  study  provided  for 
informatieoal  jMuposes  to  estabUshment 
of  regknal  tesource  standards  and 
guidelines  through  a  sapjilement  to  the 
Forest  ServioeManuaL  Any  resource 
decMon  must  be  integrated  into  the 
forest  plana  through  araendmeal  or 
revisieo.  however,  in  order  to  be 
effective  on  a  particular  fore^  This  can 
be  achieved  through  the  Regional 
Forester'a  decision  document  or  on  a 
foiest-by-foiest  basia.  Either  way, 
however,  liIEPA  compliance  would  be 
neoeasaqr  as  part  cf  tlie  emendment  or 
resdslon  prwceesea 

Ahhniigh  the  U^  Pra^am  so  longer 
functions  as  a  source  of  national 
resMBoe  ootpsts  to  be  disaggregated  to 
die  forest  Jeeel  it  stflt  setaina  an 
important  link  to  forest  planning.  Under 
parapuphld).  vpm  pubUoation  of  a  new 
RPAfngmm  thsKegisaalFflsesten 
and  FSsest  Supervisoss  would  be 
required  to  reviowand-oonddertin  i 
RPn  Piugian  deaing  monitoring  and 


evaluatiea.  TUs  pvovidss  a  cbeahpafatf 
for  osnsidering  the  Pre^wB  aloog-ariii 
any^tber  new  dhwction  wfaiofa  aiay 
have  been  issaed  sabseqaent  to 
approvd  of  #K  fofoet  pilan  (eee 
I  219.35(d)(S6f). 

Paragraph  (d)  would  aho  refied  the 
possible  need  for  inter-regiansi  or  sub- 
regional  (banning  and  dedsion 
docmnents  wWdi  cross  fegiuuel  or 
forest  Duiaidasies.  hi  contrast  to  me 
existing  regulation  which  patterned 
planning  documents  panlld  to 
administrative  structure,  this  paragraph 
recognizes  tiiat  many  issiws  and 
ecosystems  ciuss  regional  boundaries  or 
occur  wifliin  oidy  a  portion  of  a  region. 
Subsequeutly,  consistent  witii  flie  intent 
to  keep  planning  as  flexible  andxelevant 
as  possible,  fiiis  text  spedficaUy 
recognizes  that  inter-reglonal  or  sub- 
regional  planning  may  be  needed. 

219.34  Forest  plan  implementation 
cmd  consistency.  Paragraph  fa]  of  this 
section  would  identify  both  NEPA 
compliance  and  a  determination  of 
consistency  with  the  forest  plan  as 
required  steps  prior  to  project  appmvaL 

Paragraph  (b)  would  describe  how 
forest  plan  consistency  is  determined.  A 
determination  of  consistency  with  the 
forest  plan  is  based  on  adherence  to  ttie 
forest-wide  standards  and  guidelines 
and  the  standards  and  giii<iplina« 
included  in  maaagement  prescriptions 
for  specific  management  areas. 
Consistent^  with  the  forest  plan  would 
not  be  determined  in  relation  to  facest 
plan  objectives. 

Although  some  may  believe  it  is 
desirable  to  iraJude  ebjecttves  ia  the 
consistency  determinatian.  such^n 
approach  weald  be  directly  counter  to 
the  oonoeptiiHl  foundatlan  of  ^aatun 
of  forest  plana.  Forest  plane  provide  die 
fruaeworic  withia  whidi  former 
dedatons  at  the  prsjod  levd  ese  aiade. 
That  frameweik  k  lai^ely  defined  by 
the  standsfds  end  guidelines  which 
paeclude  or  iaipoee  UmitatioDS  on 
resouioe  man^ement  activities, 
generally  for  the  purposes  of 
environmental  protection  or  public 
safefy.  Standards  and  gddehnea  an 
escplicit  requirements  which  desczibe 
any  adivitias  not  peEBitted  to  oocnr  in  a 
spedfied  area  or  which  establiah 
instriKiiane  im  how  activities  anst  be 
implementad  in  order  to  achieve  their 
iattenoed  paspose  for  ettsiwiiimental 
protection  er  ather  needs,  hsdiiddual 
projects  can  fenenily  i»  readify 
assessed  for  their  compliance  adth 
standards  aad^oideUnes. 

In  contrast,  ^daiesBenant  of  objectivss 
is  dependent  on  the  cumuhti^w  results 
of  individually  aathonzed  -projects.  As 
praaioody  aeled.  a  forest  plan  is  net. 
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and  cannot  be,  the  dooiment  which 
authorizes  approval  of  all  the  projects 
which  would  occur  during  the  ten-year 
plan  period.  Alto,  aa  described  at 
i  219.33(a)(2)),  objectives  represent 
estimates  of  the  goods,  services,  or 
activities  intended  to  be  produced  or 
achieved  and  their  attainment  is 
dependent  upon  funding,  market 
conditions,  and  other  variable  factors. 
Therefore,  it  would  be  inappropriate  to 
base  consistency  determinations  on 
estimates  of  outputs  which  may  result 
from  projects  not  yet  evaluated  or 
authorized  and  which  are  subject  to 
unpredictably  fluctuating  conditions. 

The  consistency  requirements  of 
paragraph  (b)  would  recognize  that 
objectives  cannot  be  portrayed  as 
having  the  same  certainty  of 
achievement  as  standards  and 
guidelines.  Objectives  are  the  best 
possible  estimates  of  what  should  occur 
when  management  prescriptions  are 
implemented  in  accordance  with  the 
standards  and  guidelines.  Given  the 
uncertainties  of  ever-changing 
conditions  and  the  Umitations  of  even 
the  most  sophisticated  forecasting 
models,  forest  plans  can  only  represent 
the  best  estimate  of  specific  outputs. 
What  forest  plans  can  assure,  however, 
is  the  manner  in  which  the  resources 
will  be  managed  as  defined  by  the 
standards  and  guidelines. 

As  a  practical  matter,  it  would  be  very 
difBcult  to  evaluate  the  achievement  of 
forest  plan  objectives  on  a  project-by- 
project  basis  even  if  it  were  desirable  to 
do  so.  Resource  objectives  are  defined 
as  cumulative  totals  for  the  10-year  plan 
period  and  achievement  of  the  plan  can 
only  be  viewed  from  a  decadal 
perspective.  Project-by-project 
consistency  could  only  be  assessed  if 
project  listings  were  identified  in  the 
forest  plan  with  their  associated  share 
of  outputs.  Since  it  is  not  realistic  to 
complete  the  NEPA  disclosure  and 
project  authorization  for  such  a  10-year 
listing,  the  bavis  for  such  an  assessment 
would  be  subject  to  some  degree  of 
uncertainty.  In  recognition  of  the 
ahoricomings  of  such  an  approach, 
subpart  B  would  not  require  activity 
schedules  and  does  not  link  consistency 
determinations  to  any  type  of  project- 
specific  output 

Paragraph  (b)(1)  requires  that  plans, 
permits,  contracts,  and  various  other 
instruments  issued  by  the  Forest  Service 
for  UM  and  occupancy  of  National 
Forest  System  lands  are  required  to  be 
consistent  with  forest  plaiu  subject  to 
valid  existing  rights.  This  is  a 
restatement  of  the  requirements  of 
NFMA  and  the  existing  regulation. 

Paragraph  (b)(2)  requires 
documentation  of  consistency  findings 


during  project  approval  and  provides 
appeal  opportimities  in  accordance  with 
36  CFR  part  217.  Requesting  Review  of 
National  Forest  Plans  and  Project 
Decisions.  It  also  recognizes  possible 
appeal  opportimities  for  permittees  or 
contract  holders  in  accordance  with  36 
CFR  part  251.  subpart  C,  Appeal  of 
Decisions  Relating  to  Occupancy  and 
Use  of  National  Forest  System  Lands. 
These  provisions  assure  that  the  public 
has  an  opportunity  to  review  and 
question  consistency  findings. 

Paragraph  (b)(3)  would  establish 
provisions  for  those  situations  where  a 
project,  contract  permit,  or  other 
previously  approved  decision  exists 
which  may  be  inconsistent  with  a  newly 
approved  amendment  or  revision  of  a 
forest  plan.  Under  such  circumstances, 
the  amendment  or  revision  must  address 
such  previously  approved  decisions  and 
such  decisions  may  be  excluded  from 
applicability  to  the  newly  revised  or 
amended  plan,  provided  they  are  so 
identified  when  approving  the 
amendment  or  revision. 

The  provisions  of  paragraph  (b)(3)  are 
intended  to  address  problems  which 
occur  when  there  is  a  change  in  a  forest 
plan.  At  any  point  in  time,  Uiere  are 
numerous  projects  on  a  forest  which 
have  been  approved,  but  not  yet 
implemented,  or  which  are  already 
under  permit  contract,  etc.  In  many 
cases,  a  considerable  additional 
investment  of  staff  time  and  money  may 
be  needed  to  continuously  review  and 
modify  such  projects,  permits,  or 
contracts  with  every  change  of  the  forest 
plan.  Rather  than  require  a  continuous 
recycling  of  such  decisions  with  every 
change  to  the  forest  plan,  paragraph 
(b)(3)(i)  allows  exemptions  provided 
they  are  identified  in  the  amendment  or 
revision  decision.  It  is  intended  to 
reduce  the  workload  associated  with 
amendment  or  revision  as  well  as 
provide  concise  direction  on  how  such 
situations  will  be  handled.  It  should  be 
noted  that  nothing  in  the  provision 
prohibits  the  immediate  application  of 
an  amendment  to  all  forest  activities  if 
appropriate. 

Unless  excluded  from  applicability  by 
paragraph  (b)(3)(i),  paragraph  (b)(3)(ii} 
required  that  projects  approved  prior  to 
an  amendment  or  revision  would  have 
to  be  assessed  for  consistency  with  the 
newly  amended  or  revised  plan.  These 
consistency  findings  would  be 
documented  to  provide  assurance  that 
such  projects  are  indeed  consistent  with 
theplan. 

Tne  apfwal  provisions  for  paragraph 
(b)(3)(ii)  would  vary  from  paragraph 
(b)(2).  Unlike  paragraph  (b)(2)  which 
addresses  the  appealability  of  a 
consistency  determination  included  in  a 


decision  docimient  at  the  time  of  project 
approval,  paragraph  (b](3)(ii)  addresses 
those  situations  where  a  project  has 
already  been  approved  but  not  yet 
implemented  through  a  permit  or 
contract.  Unless  the  project  is  modified 
to  such  an  extent  that  a  new  decision 
document  is  issued,  there  is  no  basis  for 
appealing  the  consistency  of  the 
previously  approved  project  with  an 
amended  or  revised  forest  plan.  This  is 
because  no  new  NEPA  decision 
document  has  been  issued.  Since  only 
decisions  in  NEPA  decision  documents 
are  appealable  under  36  CFR  part  217, 
the  documentation  of  consistency  as 
described  by  paragraph  (b)(3){ii)  is  not 
appealable. 

Paragraph  (b)(4)  would  list  the  options 
available  to  a  responsible  official  when 
faced  with  a  project  proposal 
inconsistent  with  the  forest  plan.  An 
important  feature  of  this  provision  is 
recognition  of  the  role  of  valid  existing 
rights  as  required  by  NFMA.  The 
options  are  to:  modify  the  proposal  to 
make  it  consistent;  reject  the  proposal; 
or  amend  the  forest  plan  to  permit  the 
proposal. 

Paragraph  (c)  would  provide  that  an 
approved  forest  plan  remains  effective 
until  approval  of  an  amendment  or 
revision.  This  is  to  clarify  that  plan 
direction  remains  valid  during  the  time 
that  change  is  being  evaluated  but  has 
not  yet  been  approved. 

Paragraph  (d)  would  describe  how  a 
forest  plan  is  to  be  implemented  if  any 
portion  of  the  plan  is  stayed  as  a  result 
of  an  administrative  appeal.  This 
paragraph  would  assure  that  there  is  no 
gap  in  applicable  management  direction 
as  a  result  of  stays  by  providing  for  non- 
stayed  provisions  to  continue  to  be 
applied  and  stayed  provisions  to  be 
substituted  with  the  immediately 
previous  version,  unless  otherwise 
directed  by  the  Appeal  Reviewing 
Officer. 

Paragraph  (e)  would  require  that  the 
Forest  Supervisor  develop  budget 
proposals  based  on  the  forest  plan, 
which  is  similar  to  the  requirement  of 
§  219.10(e]  in  the  existing  regulation.  In 
addition,  this  paragraph  directs  that  the 
Forest  Supervisor  will  strive  for  efficient 
and  effective  use  of  funds  to  implement 
the  forest  plan  or  specific  provisions  of 
the  Annual  Appropriations  Act.  This  is 
in  recognition  of  the  importance  of 
sound  flscal  management  in  both  the 
development  and  implementation  of 
annual  budgets  and  acknowledges  that 
actual  appropriations  may  not  always 
match  the  funds  requested  for 
implementation  of  ttie  forest  plan. 

Section  219.35  Forest  plan  monitoring 
and  evaluation.  This  section  is  designed 
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to  strengthen  the  role  and  visibility  of 
monitoring  and  evaluation  in  the  forest 
planning  process.  Paragraph  (a)  would 
require  systematic  monitoring  and 
periodic  evaluation  to  determine  if 
changes  are  needed  in  the  plan  or  in 
how  the  plan  is  being  implemented. 

Paragraph  (b)  would  list  three  specific 
results  to  be  achieved  by  the  monitoring 
and  evaluation  requirements  in  forest 
plans.  Unlike  the  existing  regulation 
(§  219.12(k))  which  is  more  specific  but 
limited  in  scope,  paragraph  (b)  would 
direct  that  monitoring  and  evaluation 
requirements  provide  for  (1)  assessing 
proper  implementation  of  projects,  (2) 
determining  the  effectiveness  of  plan 
implementation  in  achieving  the 
intended  results  of  the  plan,  and  (3) 
identifying  the  availability  of  new 
information  which  may  affect  the  plan. 
As  a  result  a  concise  yet  broader 
framework  would  be  established  for 
making  sure  the  plan  is  functioning  as 
was  envisioned  when  it  was  approved. 

Paragraph  (c)  provides  for  the 
identification  of  inventory  and  research 
needs  to  support  forest  planning  efforts 
as  well  as  an  on-going  review  of  any 
new  direction  issued  subsequent  to  plan 
approval.  The  identification  of  new 
information  would  serve  to  keep  the 
plans  dynamic  and  responsive  to 
changing  conditions.  This  includes 
serving  as  a  systematic  means  for 
recognizing  new  direction,  such  as  new 
laws,  regulations,  or  Executive  orders, 
and  assessing  any  changes  which  may 
subsequently  be  appropriate  for  the 
forest  plan.  The  provision  for  identifying 
inventory  and  research  needs  recognizes 
the  importance  of  sound  data  and 
scientific  knowledge  upon  which  to  base 
forest  plans.  These  needs  were  also 
specifically  recognized  in  Section  6  of 
NFMA.  These  provisions  establish  a 
visible  link  between  forest  planning  and 
research,  while  also  promoting  the 
development  and  maintenance  of  forest 
data  needed  for  future  planning  by 
requiring  the  identification  of  current 
"and  anticipated"  data  needs. 

Paragraph  (d)  would  introduce  a  new 
requirement  for  an  annual  monitoring 
and  evaluation  report  to  be  transmitted 
to  the  Regional  Forester  and  made 
available  to  the  public.  This  provision 
reflects  the  concept  that  planning  is  an 
on-going  process  dependent  upon 
continuous  review  and  feedback.  These 
annual  reports  would  assure  the 
Regional  Forester  and  public  a  much 
greater  role  in  the  monitoring  and 
evaluation  process  by  providing  the 
opportunity  to  periodically  receive 
information  on  the  status  of  plan 
implementation,  as  well  as  the  Forest 
Supervisor's  assessment  of  whether  or 


not  change  is  needed  in  the  plan  or  how 
it  is  being  implemented.  As  a  result 
communication  between  the  Forest 
Supervisor,  Regional  Forester,  and  the 
public  about  the  progress  of  plan 
implementation  should  be  enhanced  and 
a  stronger  foundation  estabUshed  for 
keeping  the  plans  dynamic  and 
responsive  documents. 

Section  219.36  Forest  plan  revision. 
This  section  would  establish  a  distinctly 
different  process  for  forest  plan  revision 
than  is  contained  in  the  existing 
regulation  at  9  219.12(a).  Rather  than 
requiring  repetition  of  the  "zero"  based 
process  which  was  used  for  initial 
development  of  the  forest  plans,  it 
would  focus  revision  on  those  aspects  of 
the  forest  plan  which  need  to  be 
changed.  This  concept  of  a  "need  for 
change"  based  revision  is  a  key  aspect 
of  Subpart  B  and  was  discussed  earlier 
in  the  preamble  under  the  section 
entitled  "Critique  of  Land  Management 
Planning". 

The  concept  of  a  "need  for  change" 
based  revision  introduces  a  fundamental 
change  to  the  revision  process.  Unlike 
the  "zero"  based  approach  for  initial 
plan  development  which  is  designed  to 
consider  alternatives  for  all  aspec     of 
forest  management,  "need  for  change" 
based  revision  only  focuses  on  the 
aspects  which  aren't  functioning 
adequately.  Alternatives  only  vary 
according  to  the  aspects  of  the  forest 
plan  imder  consideration  for  change.  In 
this  manner,  the  revision  process  stays 
focused  on  the  real  choices  to  be  made 
rather  than  diverting  time  and  attention 
for  evaluating  changes  or  writing 
voluminous  pages  of  analysis  that  don't 
truly  lead  to  better  resource 
management  decisions.  The  concept  of 
"need  for  change"  based  revision  is  also 
accompanied  by  several  other  key 
changes  in  the  planning  process  which 
are  described  in  the  following 
discussions. 

Paragraph  (a)  would  identify  the 
circumstances  which  trigger  revision.  In 
addition  to  routinely  scheduled 
revisions  about  every  ten  but  no  more 
than  fifteen  years,  revisions  would  be 
triggered  when  conditions  have 
significantly  changed  such  that 
fundamental  parts  of  the  forest  plan  are 
no  longer  appropriate  to  implement  (For 
clarification  of  the  distinction  between 
revision  and  major  amendment  see  the 
section-by-section  preamble  discussion 
for  S  219.37.) 

Paragraph  (b)  would  identify  the 
Regional  Forester  as  the  responsible 
official  for  revision,  as  is  the  case  in  the 
existing  regulation.  (S  219.10(a)(1)). 

Paragraph  (c)  would  describe  how  the 
public  and  other  governments  would  be 


provided  an  opportunity  to  become 
involved  in  the  revision  process.  These 
provisions  refiect  a  notably  different 
approach  to  initiating  the  revision 
process  than  is  found  in  the  existing 
regulation.  The  changes  are  intended  to 
be  responsive  to  findings  of  the  Critique 
of  Land  Management  Planning  regarding 
improvements  needed  in  the  planning 
process  and  the  public's  ability  to 
participate  in  it 

Paragraph  (c)  requires  notice  of  the 
revision  process  in  the  Federal  Register 
and  to  all  individuals  and  organizations 
on  the  Forest's  previously  established 
mailuig  list  (see  §  219.39(a)(1)).  It  also 
provides  an  opportunity  for  comment  on 
the  information  provided  by  the 
Regional  Forester.  This  comment  period 
is  an  important  opportunity  for  the 
public  to  comment  on  which  aspects  of 
the  plan  need  to  be  changed  and  the 
appropriateness  of  the  anticipated 
alternatives  and  analytical  procedures. 
As  a  result  the  Regional  Forester  will  be 
able  to  modify  the  revision  process 
accordingly  in  response  to  Uie  public's 
review  prior  to  a  large  investment  of 
time  and  effort  to  fully  develop  and 
evaluate  alternatives  in  a  proposed  plan 
and  drafi  EIS. 

One  distinct  change  reflected  in 
paragraph  (c)(1)  is  that  rather  than 
identifying  issues,  the  revision  efiort  is 
initiated  by  identifying  specific  aspects 
of  the  forest  plan  which  need  to  be 
changed.  This  clearly  reflects  the  "need 
for  change"  based  revision  concept. 
Another  distinct  change  reflected  in 
paragraph  (c)(1)  is  that  the  Forest 
Supervisor  would  tentatively  identify 
the  areas  of  needed  change,  with  review 
and  concurrence  by  the  Regional 
Forester.  It  is  after  this  tentative 
identification  that  the  public 
involvement  process  is  initiated  to 
verify  the  accuracy  of  their  assessment. 

In  the  existing  regulation,  revision  is 
initiated  by  involving  the  pubUc  in  the 
identification  of  issues.  Although  this 
was  a  logical  starting  point  for  the 
development  of  initial  forest  plans,  the 
revision  process  will  have  the  benefit  of 
several  years  of  on-going 
communication  with  the  public  related 
to  project  decisionmaking  and 
monitoring  and  evaluation.  Thus,  the 
Forest  Supervisor  and  Regional  Forester 
should  already  have  a  good  idea  of  how 
the  public  feels  about  management  of 
the  forest  and  the  adequacy  of  the  forest 
plan.  After  repeated  requests  in  the  past 
asking  the  public  to  identify  forest 
management  issues,  the  complaint  is 
sometimes  heard  of  "How  many  times 
do  we  have  to  tell  you?"  This  new 
approach  to  initiating  pubhc 
involvement  is  a  way  to  avoid  another 
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open-«nded  requMt  for  iMuet  and  ihow 
the  public  that  the  agency  has  been 
listening. 

Paragraph  (c)(1)  would  also  include 
changea  whidi  provide  for  public 
conunent  not  only  on  the  tentative 
identification  of  which  aspects  of  the 
plan  need  changed,  but  also  on  a 
summary  of  the  analytical  procedures 
anticipated  to  be  used  and  a  brief 
description  of  the  alternatives 
anticipated  to  be  considered.  This  is 
intended  to  give  the  public  an  active  role 
in  assessing  how  the  revision  would  be 
conducted. 

The  intended  effect  of  these  changes 
is  two-fold  and  directly  responsive  to 
the  Critique  of  Land  Management 
Planning,  First,  they  would  help  to 
shorten  the  time  period  between 
initiating  the  revision  process  with  the 
public  a.nd  issuance  of  the  proposed 
plan  and  draft  EIS.  According  to 
findings  of  the  Critique,  one  of  the 
concerns  often  raised  internally  and 
externally  was  the  length  of  tiir.e 
required  to  complete  a  plan.  Under  the 
provisions  of  paragraph  (c](l),  the  Forest 
Supervisor  and  Regional  Forester  do 
preliminary  work  in  preparation  for  the 
revision  process,  resulting  hi  time- 
savings  once  the  public  involvement 
efforts  begin.  By  investing  more  effort 
prior  to  initiating  public  involvement, 
the  public  should  not  be  subjected  to  the 
long  delays  which  often  proved 
frustrating  and  confused  meaningful 
communication. 

The  second  intended  effect  ia  also 
directly  responsive  to  the  Critique. 
Under  the  provisions  of  paragraph  (c)(1), 
there  is  better  opportunity  for  more 
meaningful  public  involvement  and 
comment  Although  at  first  glance  it 
might  appear  that  the  "up  front"  efforts 
are  counter  to  the  concept  of  early  and 
on-going  public  involvement  in  reality 
theee  "up  front"  efforts  should  greatly 
help  this  public  involvement  concept 
became  a  reality.  By  providing  the 
public  with  the  results  of  the  Regional 
Forester's  initial  evaluation  regarding 
"need  fur  change",  anticipated 
alternatives,  anid  anticipated  analysis 
procedures,  the  public  is  provided  with 
substantive,  comprehensive  information 
upon  which  to  base  their  comments.  The 
approach  should  promote  a  more 
focused  means  for  the  public  to  respond 
while  simultaneously  expanding  their 
scope  to  a  broader  perspective  of  the 
overall  revision  process.  In  addition,  this 
approach  treats  revision  as  part  of  an 
on-going  process  of  forest  management 
rather  than  an  isolated  event  distinct 
from  previous  decisions  or 
communications  with  the  public. 

Paragraph  (c)(3)  would  establish 
specific  coordination  requirements  to 


assure  early  and  on-going 
communication  with  representatives  of 
other  Federal  agencies  and  State.  local 
and  Indian  tribal  governments.  These 
provisions  are  intended  to  strengthen 
the  requirements  found  at  S  219.7(d)  of 
the  existing  regulation.  Paragraph  (c)(3) 
would  retain  the  requirement  to  meet 
early  in  the  revision  process  and  would 
increase  emphasis  on  the  need  for  on- 
going communication  throughout  the 
revision  process.  In  addition,  it  would 
add  a  new  requirement  to  meet  again 
with  interested  representatives  during 
the  public  comment  period  of  the 
proposed  plan  and  draft  EIS.  This  is 
considered  an  Important  point  in  the 
process  for  assuring  that  the  interests  of 
other  governments  are  fully  recognized. 
These  changes  are  intended  in  part  to 
respond  to  findings  of  the  Critique  of 
Land  Management  Planning  that 
revealed  a  better  understanding  of 
mutual  roles  and  enhanced 
communication  is  often  needed  in  order 
to  properly  coordinate  planning  efforts 
with  other  government  interests. 

Paragraph  (d)  would  provide  the 
Regional  Forester  with  the  discretion  to 
determine  the  level  and  type  of  analysis 
needed  to  adequately  disclose  trade-offs 
and  make  an  informed  decision.  It 
would  identify  the  need  for 
environmental,  economic  and  social 
analysis  and  would  direct  that  such 
analysis  be  commensurate  with  the  data 
available  and  decisions  being  made. 
Allowable  procedures  are  limited  to 
only  generally  accepted  analysis  and 
evaluation  methods. 

The  provisions  of  paragraph  (d) 
introduce  a  noteworthy  change  from  the 
existing  regulation.  The  intent  is  to 
allow  analytical  efforts  to  be  focused  on 
the  critical  questions  raised  by  forest 
plan  revision  rather  than  dispersed 
across  a  wide  range  of  standardized 
analytical  requirements  which  may  not 
be  relevant  to  local  conditions  and 
concerns.  Such  fiexibility  is  especially 
warranted  with  the  "need  for  change" 
approach  to  forest  plan  revision.  Since 
this  approach  is  designed  to  allow  each 
forest  to  focus  on  only  those  aspects  of 
the  forest  plan  which  need  changed, 
forests  wiU  likely  vary  to  a  considerable 
extent  as  to  what  that  focus  will  be.  This 
variation  is  likely  to  be  much  greater 
during  revision  than  initial  plan 
development  when  all  forest  planning 
efforts  were  "zero"  based.  This 
variation  is  in  addition  to  the  inherent 
differences  in  local  conditions  found 
among  National  Forests  in  the  country. 
For  example,  the  analysis  needed  to 
support  forest  plan  decisions  on  a  forest 
intensively  managed  for  wildlife  and 
recreation  values  but  with  little  or  no 
commercial  timber  resources  would.be 


considerably  different  from  the 
analytical  needs  for  a  major  timber- 
producing  forest  with  economically 
dependent  communities  and  highly 
controversial  commodity  trade-offs. 

The  flexibility  provided  by  paragraph 
(d)  is  also  intended  to  enhance  an 
overall  underatanding  and  confidence 
level  in  analytical  procedures.  Findings 
of  the  Critique  of  Land  Management 
Planning  clearly  indicate  that  many 
people,  both  internally  and  externally, 
distrust  analytical  procedures  and  view 
computer  models  as  mysterious  "black 
boxes"  which  produced 
incomprehensible  and  unverifiable 
answers.  This  has  occurred  in  part 
because  of  rigorous,  standardized, 
analytical  requirements  which 
demanded  creation  of  complex 
computer  models.  In  many  cases,  neither 
agency  personnel  nor  the  public  have 
had  confidence  in  the  data  required  to 
run  the  large,  complex  models  nor 
enough  confidence  in  the  results  to 
understand  and  properly  use  them  in  . 
decisionmaking.  The  approach  refiected 
by  paragraph  (d)  keeps  analytical 
procedures  highly  focused  and  relevant 
to  local  decisionmaking  needs  and  thus 
should  help  to  alleviate  this  problem. 
Computer  models  would  be  better 
tailored  and  more  streamlined  to  meet 
specific  decisionmaking  needs.  The  time 
and  effort  of  forest  analysts  would  be 
able  to  focus  on  developing  a  more  in- 
depth  underatanding  of  the  data 
specifically  relevant  for  the  decisions  to 
be  made  and  communicating  that 
information  to  the  public  and 
decisionmakera. 

Although  paragraph  (d)  would  provide 
enhanced  fiexibility  to  tailor  analysis  to 
meet  local  needs,  this  should  not  be 
interpreted  as  de-emphasizing  the 
importance  of  sound  analysis  nor  to 
imply  that  less  analysis  will  occur. 
Although  these  provisions  are  certainly 
intended  to  reduce  the  amount  of 
unproductive  or  counterproductive 
analysis,  they  may  or  may  not  reduce 
the  overall  quantity  of  analysis 
conducted  on  any  given  forest. 
Similarly,  by  limiting  the  Regional 
Forester  to  only  generally  accepteo 
analysis  and  evaluation  methods,  the 
quality  and  validity  of  analysis 
conducted  is  safeguarded.  This  is  not 
intended  to  inhibit  the  use  of  innovative 
or  state-of-the-art  analysis  methods,  but 
rather  to  assure  that  any  methods  used 
are  scientifically  sound.  Revision  of  the 
agency's  planning  direction  (FSM  1920) 
in  concert  with  adoption  of  a  final  rule 
will  provide  Forest  Service  pereonnel 
more  specific  direction  regarding 
generally  accepted  methods  of  analysis. 
This  direction  will  be  available  for 


Fedwal  Register  /  Vol.  56.  No.  32  /  Friday.  Febniary  15,  1991  /  Proposed  Rules 6623 


public  review  and  comment  prior  to 
being  finalized. 

Paragraph  (e)  would  provide 
requirements  for  the  programmatic 
environmental  impact  statement  which 
would  accompany  each  forest  plan 
revision.  The  no-action  alternative 
would  be  described  based  oh  the  current 
plan  using  analytical  techniques 
comparable  to  those  used  for  other 
alternatives.  Actual  outputs  and  effects 
resulting  from  forest  plan 
implementation  would  be  displayed  for 
comparative  purposes. 

Although  it  might  seem  logical  to 
simply  use  the  outputs  and  effects  in  the 
current  plan  to  describe  the  no-action 
alternative,  such  an  approach  would  be 
misleading  and  confusing.  First,  the  data 
and  analytical  procedures  available  for 
forest  plan  revision  are  likely  to  be 
improved  from  those  used  in  the  initial 
development  of  the  plan.  Therefore,  the 
no-action  alternative  should  be 
evaluated  using  comparable  data  and 
techniques  to  provide  a  good  basis  for 
comparison  with  the  other  alternatives. 
Secondly,  during  revision,  the  public  is 
able  to  relate  to  what  actually  happened 
during  plan  implementation,  not  what 
was  supposed  to  happen.  In  some  cases, 
these  may  be  notably  different.  Thus, 
the  actual  outputs  and  effects  would  be 
provided  to  allow  a  basis  for  comparing 
alternatives  to  what  actually  occurred 
when  the  current  plan  was  implemented. 

Paragraph  (e)(l)(ii)  would  require  a 
display  of  environmental,  social,  and 
economic  effects  and  clarifies  that  the 
total  effect  of  the  proposed  changes  on 
the  entire  forest  management  program 
will  be  displayed.  This  provision 
provides  a  fundamental  distinction 
between  revision  and  major 
amendment.  Although  revision  focuses 
on  only  those  aspects  of  the  plan  which 
need  changes,  the  effects  on  the  entire 
forest  management  program  would  be 
displayed.  For  example,  if  the  only 
aspect  of  a  forest  plan  which  needed  to 
be  changed  during  revision  involved  the 
standards  and  guidelines  for  developed 
recreation,  then  only  the  standards  and 
guidelines  for  developed  recreation 
would  vary  among  the  alternatives.  The 
effects  of  the  alternatives  would  be 
displayed  for  the  entire  forest  program, 
however,  with  all  other  aspects  of  the 
forest  program  remaining  constant 
among  alternatives,  unless  affected  by 
the  developed  recreation  standards  and 
guidelines.  For  example,  the  outputs  of 
all  other  resources,  projected  economic 
effects,  etc.  would  bie  displayed  for  all 
alternatives.  This  approach  is  designed 
to  support  the  principle  of  integrated 
resource  planning  as  requhred  by  NFMA. 

The  economic  requirements  of 
paragraph  (e)(l)(iii)  would  list  five 


displays  required  in  the  EIS.  These  are 
intended  to  provide  a  measure  of  the 
efficiency  of  plan  alternatives  and  an 
estimate  of  their  effects  on  income, 
employment,  and  receipt  shares  to  State 
and  local  governments.  Although  this 
provision  retains  the  role  of  economic 
considerations  in  forest  planning 
required  by  NFMA,  it  does  represent 
some  change  in  the  way  the  economic 
analysis  would  be  conducted. 

The  most  important  change  is  that 
benchmark  analysis  previously 
conducted  as  part  of  the  Analysis  of  the 
Management  Situation  is  no  longer 
required.  Volume  2  of  the  Critique, 
"National  Forest  Planning:  Searching  for 
a  Common  Vision,"  criticized  the  use  of 
the  benchmarks  on  the  grounds  that 
they  overemphasized  the  role  of 
economic  efficiency  analysis  in 
planning.  Others  have  criticized  the 
benchmarks  on  the  grounds  that  they 
frequently  produce  output  estimates  that 
are  so  far  above  or  below  the  actual 
operating  experience  of  the  agency  that 
they  are  of  questionable  utility  in 
constructing  feasible  alternatives. 
Regardless  of  whether  or  not  these 
criticisms  are  valid,  the  agency  believes 
that  the  benchmarks  are  no  longer 
routinely  needed  because  they  are 
inconsistent  with  an  approach  to  plan 
revision  that  is  based  on  "need  for 
change".  Benchmarks  implicitly  assume 
that  all  decisions  in  a  forest  plan  need 
in-depth  re-evaluation.  Future  revisions, 
in  contrast,  will  focus  analysis  on  only 
those  aspects  of  the  plan  identified  as 
needing  change. 

Similarly,  the  regulation  no  longer  has 
detailed  requirements  for  the  range  of 
alternatives  that  needs  to  be  developed 
and  for  the  procedures  to  be  followed  in 
the  evaluation  of  these  alternatives. 
With  respect  to  the  range  of 
alternatives,  plan  revision  would  still  be 
subject  to  NH'A  rules,  which  require 
that  a  broad  range  of  reasonable 
alternatives  be  developed  to  address  the 
issues  identified  in  the  preliminary 
scoping  process.  Procedures  for 
evaluating  alternatives  can  be  expected 
to  vary  from  one  forest  plan  revision  to 
another,  depending  on  the  issues  that 
each  revision  effort  will  address. 

Paragraph  (e)(l)(iv)  woidd  provide  for 
a  brief  summary  of  the  review  and 
consideration  given  to  the  objectives 
and  interests  of  other  governments.  This 
provision  is  similar  to  the  requirements 
of  i  219.7(c)  in  the  existing  regulation. 
Although  less  detailed  in  nature,  this 
text  should  result  in  Uttle  or  no 
substantive  change  from  the  current 
requirements. 

Paragraph  (e)(2)  would  describe 
provisions  for  public  notice  and 
comment  of  the  proposed  plan  and  draft 


EIS,  approval  of  the  final  plan. 
determination  of  effective  date,  and 
appeal  rights.  There  is  no  substantive 
change  in  this  provision  from  the 
existing  regiilation. 

Section  219.37  Forest  plan 
amendment.  This  section  provides  for 
two  types  of  amendments  to  forest 
plans.  Major  amendments  would  occur 
when  there  is  a  significant  change  to  the 
plan  or  the  relationship  between 
multiple-use  goals  and  objectives  is 
substantially  altered.  Minor  amendment 
occurs  when  the  changes  are  of  a  less 
encompassing  nature.  The  provision  for 
two  types  of  amendments  is  similar  to 
the  existing  regulation,  with  the  concept 
of  "major  amendment"  paralleling  the 
concept  of  "significant  amendment"  in 
the  existing  regulation.  The  adjective 
"major"  was  substituted  for 
"significant"  to  avoid  confusion  with  the 
term  "significance"  as  used  in  the 
context  of  NEPA.  The  criteria  for 
determining  significance  for  NEPA 
comphance  differs  from  criteria  relevant 
for  distinguishing  the  significance  of 
amendments  in  compliance  with  NFMA, 
which  has  caused  considerable 
confusion  both  within  the  agency  and 
among  the  public. 

This  section  would  differ  significantly 
from  the  existing  regulation  with  regards 
to  the  analytical  requirements 
associated  with  major  amendment  The 
existing  regulation  requires  the  same 
process  to  be  used  for  significant 
amendment  as  for  revision  and  initial 
plan  development  this  section  would 
eliminate  this  requirement.  Both  revision 
and  major  amendment  would  be  based 
on  the  "need  to  change"  concept  rather 
than  on  "zero"  based  evaluation. 

Revision  would  be  distinguished  from 
major  amendment  by  two  main  factors. 
First  the  circumstances  wan^nting  a 
revision  have  a  more  widespread  impact 
on  the  forest  plan  so  that  the  entire 
document  needs  to  be  reviewed  to 
determine  the  aspects  which  need  to  be 
changed.  In  contrast,  the  degree  of 
change  needed  to  a  forest  plan  for  a 
major  amendment  is  within  definable 
limits  and  would  not  necessitate 
reviewing  the  entire  plan.  Secondly,  the 
revision  process  requires  that 
alternative  evaluation  address  the  forest 
program  in  its  entirety,  even  though 
many  elements  of  the  program  may 
remain  constant  among  alternatives  if 
there  is  no  "need  to  change".  The 
evaluation  process  for  a  major 
amendment  is  limited  only  to  the 
changes  being  proposed  and  not  the 
entire  forest  program. 

Paragraph  (b)  would  provide  that  a 
maJOT  amendment  is  always 
accompanied  by  an  EIS,  so  that  the 
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public  is  aMwed  ui  opportunity  to 
review  and  comaMnt  upon  proposed 
maior  changM  to  the  fcmst  pUJo. 
Paragraph  (c)  provides  that  a  minor 
amendment  would  be  accompanied  by 
an  EIS  only  when  the  change  is  being 
made  in  conjunction  with  a  project 
decision  requiring  an  EIS.  There  is, 
however,  a  proviiUon  for  public  notice 
and,  as  required  by  the  apiwal 
regulation  at  38  CFR  217.10(a).  at  least  a 
seven  day  delay  between  the  public 
notice  of  the  decision  and 
implementation  of  the  minor  amendment 
to  allow  an  opportunity  for 
administrative  appeal.  The  absence  of 
an  EIS  requirement  for  minor 
amendments  reflects  the  more  limited 
nature  of  changes  made  by  minor 
amendment  and  the  appropriateness  of 
a  more  expeditious  process  for 
completing  them. 

Section  219.38  Inte/dJsdpJinary 
approach.  An  interdisciplinary  team 
would  be  used  for  preparing  forest  plan 
amendments  and  revisions  and  for 
development  of  the  annual  monitoring 
and  evaluation  report  Team 
membership  wonkd  be  limited  to  Forest 
Service  or  other  Federal  government 
personnel,  although  other  persons  may 
be  involved  when  specialized 
knowledge  is  not  available  on  the  team. 

Although  less  detailed  than  the 
discussion  of  the  interdisciplinary 
approach  in  the  existing  regulation 
(§  219.5),  this  section  represents  no 
substantive  change  in  the  role  of  the 
interdisciplinary  team.  Consideration 
was  given  to  allowing  membership  of 
the  interdisciplinary  team  to  be 
expanded  to  individuals  not  employed 
by  the  Federal  government.  Such  a 
change  would  be  responsive  to  findings 
of  the  Critique  of  Land  Management 
Planning  which  indicated  that  more 
direct  participation  of  other 
governments  in  the  planning  process 
would  be  beneficial  ("Effectiveness  of 
Planning  Coordination",  VoL  6,  p.  20). 
Interest  has  also  been  expressed  by 
some  members  of  the  public  that  the 
involvement  of  private  citizens  as 
interdisciplinary  team  members  could 
help  to  strengthen  communication  and 
meaningful  participation. 

The  desirability  of  this  approach  was 
identified  by  the  Committee  of  Scientists 
during  development  of  the  existing 
regulation  (44  FR  20614;  May  4, 1979).  As 
was  the  case  at  that  time,  a  major 
obstacle  to  expanding  team  membership 
to  non-Federal  individuals  is  the  Federal 
Advisory  Committee  Act  enacted  by 
Congress  in  1972.  This  Act  imposes 
substantial  procedural  requirements  on 
any  advisory  committee.  An  advisory 
committee  may  be  described  genendly 


as  any  grovp  that  includea  non-Federal 
empLoyees  that  is  established  or  utilised 
by  Fedval  agencies  for  obtaining  advice 
or  recoBUDOidations  on  any  matter. 
Examples  of  the  procedural 
requiraments  include  advance  public 
notice  of  all  meetings  in  the  Federal 
Registef  and  that  all  meetings  be  open  to 
the  general  public. 

Since  membership  by  non-Federal 
employees  would  place  interdisciplinary 
teams  under  the  requirements  of  this 
Act.  the  ability  of  these  teams  to 
function  in  an  efficient  manner  would  be 
greatly  reduced.  Although  the  agency 
fully  endorses  the  desired  improvements 
in  communication  with  the  other 
governments  and  the  public 
membership  on  the  interdisciplinary 
team  is  not  viewed  as  a  requisite  to  do 
so.  In  fact  it  would  be  disadvantageous 
if  expanded  membership  on 
interdisciplinary  teams  were  to  be 
viewed  as  providing  some  segments  of 
the  public  better  access  to  the  planning 
process  than  was  available  to  other 
segments.  It  is  recognized  that 
cooperating  agencies  do  have  interests 
and  responsibilities  which  merit  special 
coordination  efforts,  but 
interdisciplinary  team  membership  does 
not  appear  to  be  a  valid  option  for 
establishing  such  ties. 

As  a  result,  this  section  does  not 
directly  respond  to  the  finding  of  the 
Critique.  Instead,  however,  the  text  does 
allow  the  team  to  "involve  other  persons 
during  appropriate  steps  in  the 
process  .  .  ."  to  cleariy  signal  that  the 
team  is  not  to  function  in  isolation  when 
specialized  knowledge  can  be  gained 
from  sources  outside  the  team.  It  is 
believed  this  approach  will  allow 
meaningful  communication  with  other 
governments  and  the  public  without  the 
rigorous  formality  of  a  designated 
advisory  committee. 

Section  219.39  Public  participation 
and  government  coordination.  This 
section  fully  endorses  the  findings  of  the 
Critique  of  Land  Management  Planning 
which  highlighted  the  critical  role  of  on- 
going and  meaningful  public 
involvement  and  strengthened 
coordination  with  other  Federal 
agencies  and  State,  local,  and  Indian 
tribal  governments.  Paragraph  (a) 
asserts  the  integral  and  on-going  nature 
of  public  participation  and  government 
coordination.  The  on-going  nature  of 
involvement  activities  is  echoed  in  other 
sections  of  the  preliminary  text 
especially  the  requirement  for  an  aiuual 
monitoring  and  evaluation  report  and 
the  process  used  to  initiate  forest  plan 
revision. 

Paragraph  (a)  would  strengthen  the 
role  of  public  participation  and 


government  coordination  by  clearly 
focusing  the  intent  of  such  activities  into 
three  areas.  First  conflict  resolution  is 
identified  in  recognition  that  the  agency 
should  actively  seek  ways  of  achieving 
informed  ccmsent  among  interested 
publics.  Second,  the  paragraph  would 
state  that  the  intent  is  to  inform  and 
involve  interested  persons  and  groups  in 
decisionmaking.  Although  this  does  not 
diminish  the  responsibility  and  authority 
held  solely  by  agency  personnel  for 
management  of  the  National  Forests,  it 
clearly  signals  that  public  involvement 
and  coordination  activities  are  not  to  be 
isolated  undertakings  kept  distant  from 
the  decisionmaking  process.  Third,  this 
paragraph  recognizes  the  importance  of 
coordination  with  the  objectives  of  other 
governments.  Unlike  the  existing 
regulation  where  coordination  efforts 
were  described  for  "other  public 
planning  efforts"  (S  219.7),  this 
paragraph  intentionally  expands  the 
focus  to  the  broader  term  "objectives". 
This  is  more  encompassing  since 
coordination  efforts  are  likely  needed 
for  a  variety  of  on-going  activities  and 
policies  rather  than  just  other  planning 
efforts. 

The  provision  of  paragraph  (a)(1)  for 
each  Forest  Supervisor  to  maintain  a 
mailing  list  of  faiterested  individuals  and 
organizations  is  intended  to  assure  a 
means  by  which  anyone  can  be 
informed  of  planning  activities.  The 
listing  of  specific  government  entities  to 
be  included  on  the  list  (S  219.39(a](l)(i}- 
(iv))  is  similar  to  the  listing  at  8  219.7(b) 
of  the  existing  regulation. 

Althou^  the  existing  rogulation  had 
separate  secticMis  for  public 
participation  (9  219.0)  and  coordination 
with  other  public  planning  efforts 
({  219.7),  these  topics  are  combined  into 
one  section.  This  is  not  intended  to 
diminish  the  role  or  importance  of  either 
one,  but  rather  reflects  the  relevance  of 
the  nature  and  intent  of  involvement 
activities  to  both  the  public  and 
governments. 

In  developing  this  combined  section,  it 
was  recognized  that  the  Critique  of  Land 
Management  Plaiming  identified  specific 
concerns  related  to  cooperating 
agencies.  In  particular,  cooperating 
agencies  and  governments  felt  they 
often  had  jurisdictions  and  authorities 
which  merited  a  stronger  distinction 
between  their  role  in  the  process  and 
that  of  the  general  pubUc.  This  section  in 
no  way  attempts  to  refute  that 
perspective.  In  fact  the  requirement  in 
S  210Je(c)(3)  would  specifically  identify 
the  need  for  special  coordinatioa  aSbrts 
with  other  agenciea  and  govemments 
and  would  add  a  new  requirement  for 
meeting  with  interested  government 
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representatives  during  the  public 
comment  period  for  the  proposed  plan 
and  draft  EIS.  This  is  directly  responsive 
to  a  recommendation  hi  &e  Critique 
Report  on  "Effectiveaees  of  Planning 
Coor(fmation*'  (VoLO)  to  establish  a 
formal  coordination  step  between 
issuance  of  draft  forest  plans  and  final 
forest  plans. 

Section  219.40  Integrated  resource 
management.  Hiis  section  would 
contain  specific  requirements  for 
resource  management.  The  provisions  of 
this  section  are  responsive  to 
requirements  of  NFMA  and  do  not 
attempt  to  encompass  all  of  the  laws, 
regulations,  and  Executive  orders  under 
which  National  Forests  are  managed. 
Integration  of  aH  such  requirements 
would  be  beyond  the  reasonable  scope 
of  any  one  regulation  and  are 
unnecessary  to  repeat  since  comphance 
is  already  mandatory. 

In  contrast  to  Ae  existing  regulation 
which  contained  individual  sections  for 
each  resource,  all  resource  direction  is 
integrated  into  one  section.  This  in  part 
is  intended  to  reaffirm  a  strong 
commitment  to  the  concepts  of 
integrated  resource  management  and  an 
eoosystem  approach  to  planning. 
Although  such  a  restructuring  is 
somewhat  symbolic  in  native,  it 
represents  an  endorsement  o€  these 
fundamental  oonc^ts  and  Awir 
important  role  in  forest  planning. 

The  opening  paragraph  would 
describe  the  purpose  of  this  section  as 
providing  for  an  integrated,  ecosystem 
approach  to  imnagement  and  ensuring 
environmental  protection  and 
maintenance  of  the  long-term 
productivity  of  the  land.  Paragraph  (a) 
would  direct  that  plans  provide  for 
integrated  management  and 
coordination  of  all  reeource  uses  and 
values  on  a  moltiide-use  sustained-yieid 
basis.  It  would  provide  a  listing  of 
various  uses  and  values  to  be 
considered,  in  addition  to  providing  for 
various  support  needs  such  as 
development  and  maintenance  of 
infrastructure  and  land  ownership. 

These  two  paragraphs  would 
establish  the  foundation  for  a  fully 
integrated  forest  plan  which  provides 
direction  for  all  resource  uses  and 
values.  These  provisions,  in  oonjunction 
with  the  requirements  of  i  219.33(a], 
would  assure  that  plans  will  address  all 
resource  uses  and  values  through 
establishment  of  forest-wide  multiple- 
use  goals  and  objectives,  forest-wide 
standards  and  guidelines,  and 
management  area  prescriptions.  As  a 
result  forest  plans  would  describe  how 
all  resources  will  be  managed  to  achieve 
a  desired  future  contfifion  of  the  forest 
in  addition  to  establishing  standards 


and  guidelines  for  environmental 
protection  to  assure  the  long-term 
productivity  and  sustainabihty  of 
resources  while  the  goals  and  objectives 
are  being  achieved. 

In  contrast  to  the  existing  regulation, 
this  section  does  not  define  goals  and 
objectives  for  specific  resources  nor 
prescribe  requirements  for  how  each 
resource  will  be  evaluated  during 
revision  or  amendment  Although 
direction  of  this  nature  may  have  been 
appropriate  for  guiding  development  of 
initial  forest  plans,  it  is  not  as  relevant 
when  revision  is  "need  for  change" 
based  rather  than  a  "zero"  based  effort 
Any  adjustments  needed  to  the  goals 
and  objectives  of  a  forest  plan  would  be 
evident  tiirough  monitoring  and 
evaluation  and  included  when 
identifying  the  "need  to  change"  a  forest 
plan  as  part  of  the  revision  process 
(5  219.36(c)tl)}.  Similarly,  the  type  and 
degree  of  analysis  needed  for  evaluating 
each  resource  will  vary  depending  on 
what  aspects  of  the  forest  plan  have 
been  identified  as  needing  change. 
Where  analjrtical  guidance  is 
appropriate  for  various  resource 
evaluations,  appropriate  directives  will 
be  issued  in  the  Forest  Service 
directives  system. 

Pvagraph  (b)  describes  how  the 
diversity  provision  of  NFMA 
(Sec;6(gX3)(B])  wiQ  be  achieved.  Tliis 
paragraph  provides  for  diversity  by 
defining  four  key  resource  requirements; 
conservation  of  threatened  and 
endangered  species,  maintenance  of 
viable  populations  by  identifying  and 
ensuring  the  conservation  of  sensitive 
species,  protection  of  rare  or  unique 
bidk)gical  eommonities,  and  providing 
the  habitat  capability  to  support 
populations  of  species  at  selected  levels 
for  cinmnerotal,  recreational  scientific 
subsistence,  or  aesthetic  values.  A  fifth 
procedural  provision  supports  these  four 
resource  requirements  by  requiring  that 
management  indicators  be  selected  and 
monitored.  Management  indicators 
would  include  species  or  communities 
reflective  of  the  four  associated  resource 
requirements. 

The  first  requirement  conservation  of 
threatened  or  endangered  species,  is 
based  on  provisions  of  the  Endangered 
Species  Aict  of  1973.  The  second 
requirement  maintenance  of  viable 
populations  by  identifying  and  ensuring 
the  conservation  of  sensitive  species, 
would  require  an  assessment  of 
potential  impacts  to  species  viability 
only  for  sensitive  species.  This  is 
intended  to  focus  viability  evaluations 
on  species  whose  viability  is  a  concern 
rather  than  evaluating  other  species 
whose  long-term  persistence  is  not 
perceived  to  be  at  risk.  Sensitive  species 


would  be  desigaated  in  the  forest  plan 
by  the  Regional  Forester  for  each  forest 
plaiming  area.  The  third  requirement 
protection  of  rare  or  unique  biological 
communitiea,  would  recognize  (hat 
diversify  is  reflected  by  communitiM 
and  not  just  individual  species.  The 
fourth  requirement  providing  habitat 
capabilify  for  selected  population  levels 
of  various  species,  is  designed  so  that 
the  forest  plan  detenaines  &e  desired 
popolation  levels  of  those  species  whose 
viabilify  is  not  at  particular  ri^  This 
determhiation  w<niki  occur  within  the 
context  of  forest-wide  multiple-use  goals 
and  ol^ectives. 

The  fifth  requirement  identification 
and  monitoring  of  management 
incficators,  is  an  essential  procedural 
provision  in  support  of  ^e  previous  four 
resource  requirements.  By  requiring 
monitortng  of  management  indicators, 
there  is  a  systematic  means  of  assessing 
the  achievement  of  the  four  resource 
requirements.  By  requiring  raonUoring 
"relative  to  the  goals,  objectives,  and 
standards  and  guidelines  established  in 
the  forest  plan",  flexibilify  is  provided 
as  to  what  is  being  monitored  and  how 
it  is  monitored.  Depending  upon  how  the 
goals,  objectives,  aivd  standards  and 
guidelines  in  the  forest  plan  are 
described,  either  population  numbers  or 
habitat  conditions  could  be  monitored. 
This  is  intended  to  allow  monitoring 
requirements  to  be  suited  to  the  nature 
of  the  species  or  coxmnunify  in  question. 

The  concept  of  management 
indicators  in  this  paragraph  varies  from 
the  concept  of  management  indicator 
species  as  described  in  the  existing 
regulation  (5  Z19.19[a}[l)).  First  this 
section  does  not  portray  management 
indicators  to  be  ecological  indicatois. 
The  concept  of  ecolo^cal  indicators 
assumes  that  changes  to  an  indicator 
species  provides  a  valid  reflection  of 
changes  to  the  welfare  of  a  group  of 
associated  species.  As  evidenced  by  the 
"Keystone  Report"  ("Biobgical 
Diversify  on  Federal  Lands — Report  of  a 
Keystone  Policy  Dialo^ie")  and  as 
discussed  in  a  report  of  the  Critique  of 
Land  Management  Planning.  "National 
Forest  Planning  Under  RPA/NFMA; 
What  Needs  Fixing?"  (Volume  11,  p.  33- 
35),  there  is  diminishing  scientific 
support  for  this  concept  Secondly,  this 
paragraph  expands  manag^sent 
indicators  to  inchide  biolo^cal 
communities  and  special  habitats  rather 
than  being  limited  to  only  individual 
species,  "niis  recognizes  the  iiaportant 
role  of  biological  oomraunities  in 
providing  diversify  and  the  ecological 
contribudons  of  various  stmctural 
elements  within  those  commimities. 
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The  definition  of  viable  population,  as 
used  in  paragraph  (b)(2)  and  denned  at 
I  219.32,  varies  from  the  deRnition 
described  in  the  existing  regulation 
(i  219.19).  The  definition  of  viable 
population  in  the  existing  regulation 
states  that  "a  viable  population  shall  be 
regarded  as  one  which  has  the 
estimated  numbers  and  distribution  of 
reproductive  individuals  to  insure  its 
continued  existence  is  well  distributed 
in  the  planning  area."  The  preliminary 
regulatory  text  would  modify  that 
definition  to  better  address  biological 
considerations.  With  the  existing 
definition,  individual  National  Forests 
are  the  spatial  units  within  which 
viability  must  occur.  Planning 
difBcultiet  have  been  encountered  with 
this  requirement  Some  species  have 
populations  whose  space  needs  often 
include  more  than  one  National  Forest 
For  these  species,  it  is  impossible  to 
have  viable  populations  on  each 
National  Forest  The  current  definition 
does  not  clarify  intent  for  these  cases. 

The  new  definition  defined  at  S  219.32 
would  state  a  viable  population  is  "a 
population  of  plants  or  animals  whose 
estimated  number  and  distribution  of 
reproductive  individuals  provides  a  high 
likelihood  of  continued  existence, 
generally  throu^ut  its  current  range." 
It  should  be  noted  that  in  this  definition 
current  range  becomes  the  spatial  unit 
for  population  viability,  and  the  problem 
of  populations  whose  space  needs 
include  more  than  one  National  Forest 
would  be  overcome.  By  making  home 
range  the  space  where  a  population  is 
defined,  administrative  boundaries 
would  become  unimportant  in  defining 
viability:  population  viability  would 
become  more  an  ecological 
consideration.  With  the  condition  that 
populations  continue  to  exist  generally 
throughout  current  range,  the  definition 
would  be  responsive  to  the  intent  for 
distribution  of  individuals  and  sub- 
populations.  This  definition  generally 
would  require  existing  population 
distribution  but  would  allow  reduced 
population  densities. 

Paragraph  (c)(1)  would  provide 
direction  for  determining  the  allowable 
sale  quantity  (ASQ)  and  long-term 
sustained-yield  timber  capacity  (LTSY). 
It  prohibits  the  ASQ  from  exceeding 
LTSY  unless  necessary  to  meet  overall 
multiple-use  objectives.  This  is 
responsive  to  Section  13  of  NFMA.  This 
paragraph  would  also  require,  as  a 
general  rule,  projected  timber  sale  levels 
to  be  constant  or  increasing  over  time: 
Le.  once  the  ASQ  is  determined  for  the 
plan  period,  projected  sale  levels  for 
future  decades  must  equal  or  exceed  the 
ASQ  of  the  first  decade.  A  similar 


provision,  commonly  known  as  non- 
declining  yield,  is  in  the  existing 
regulation  at  |  219.16(a)(1).  An 
exception  to  non-decUnlng  yield  is 
provided  in  the  paragraph  if  multiple- 
use  objectives  coidd  be  better  attained. 

Paragraph  (c)(1)  would  also  require 
projected  sale  levels  for  future  decades 
to  be  based  on  regulated  volume. 
Depending  on  stand  conditions  there  is 
sometimes  volume  which  is  not 
regulated:  i.e.,  it  is  not  included  in  the 
growth  and  yield  projections  for  growing 
stock,  such  as  dead  or  down  material. 
Although  this  non-regulated  volume  is  a 
notable  source  of  volume  in  some  areas, 
it  is  difficult  to  properly  calculate  over 
time.  Therefore,  this  provision  was 
added  to  clarify  that  only  regulated 
volume,  which  is  readily  predictable, 
would  be  included  when  projecting  sale 
levels  to  be  used  in  meeting  the 
requirements  for  non-declining  yield  and 
LTSY. 

Paragraph  (c)(2)  provides  for  a  forest 
structure  that  enables  perpetual  timber 
yield.  This  is  essentially  a  timber 
scheduling  safeguard  to  ensure  that 
there  is  sufficient  growing  stock  at  the 
end  of  the  projection  period  (typically 
150  years)  to  sustain  the  ASQ  thereafter. 
This  provision  is  similar  to  the  existing 
regulation  at  S  219.16(a)(2)(iv)  and  is 
typically  implemented  throu^  use  of  an 
"ending  inventory  constraint"  in 
scheduling  models. 

Paragraph  (c)(3)  requires  the 
accumulation  of  volume  sold  from 
suitable-scheduled  lands  over  the 
decade  of  the  plan  period  not  to  exceed 
the  ASQ  unless  certain  conditions  for 
exceptions  are  met.  This  is  responsive  to 
Section  13  of  NFMA.  AnoUier  provision 
requires  that  only  volume  included  in 
the  calculation  of  ASQ  is  to  be  charged 
to  the  ASQ  when  sold.  This  ensures  that 
any  other  volume  sold  will  not  be  used 
to  measure  accomplishment  of  the  ASQ 
during  the  decade. 

Paragraph  (c)(4)  provides  direction  on 
how  to  determine  the  starting  point  for 
the  ten-year  period  upon  which  the  ASQ 
is  based.  This  is  in  response  to 
confusion  which  has  occurred  regarding 
whether  the  ten-year  period  starts  upon 
signatxire  of  the  Record  of  Decision,  the 
effective  date  of  the  forest  plan,  or  upon 
some  interval  aligned  with  normal 
Forest  Service  reporting  procedures. 
This  provision  clarifies  that  the  starting 
point  will  be  aligned  with  the  start  of  a 
fiscal  year  and  further  explains  how  this 
will  be  determined.  This  simplifies 
reporting  procedures  and  reduces  the 
confusion  which  could  occiu-  if 
recordkeeping  requirements  for  the  plan 
did  not  match  normal  agency  reporting 
intervals. 


Paragraph  (c)(5)  would  establish  a 
limit  on  the  volume  which  may  be  sold 
annually  if  the  ten-year  period  for  the 
ASQ  expires  before  the  plan  has  been 
revised  or  amended.  Sudi  a  provision  is 
deemed  necessary  since  the  ASQ  is  only 
valid  for  a  ten-year  period  even  if  the 
plan  is  not  revised  until  after  the  tenth 
year.  Although  Section  e  of  NFMA 
expressly  allows  a  quantify  in  excess  of 
the  annual  ASQ  to  be  sold  provided  the 
decadal  total  is  not  exceeded,  it  states 
that  provision  in  terms  of  "the  decade 
covered  by  the  plan."  Once  the  tenth 
year  is  surpassed,  the  limitation 
imposed  by  the  decadal  total  becomes 
meaningless.  Therefore,  this  paragraph 
addresses  how  such  a  situation  would 
be  handled.  It  directs  that  the  ASQ 
would  be  extended  for  the  number  of 
years  anticipated  until  the  forest  plan  is 
amended  or  revised  by  multiplying  the 
average  annual  ASQ  by  that  number  of 
years.  In  addition,  any  shortfall  in  the 
achievement  of  the  ASQ  during  the  first 
ten  years  would  also  be  permitted  to  be 
sold.  This  approach  is  intended  to 
provide  the  same  level  and  flexibility  of 
timber  sale  volume  as  was  permitted 
during  the  first  decade  of  the  forest  plan. 

Paragraph  (c)(6)  would  describe 
circumstances  under  which  two  or  more 
forests  may  be  combined  for  the 
purposes  of  determining  LTSY.  This  is 
responsive  to  section  13  of  NFMA  and 
reflects  an  interpretation  of  "commercial 
forest  land"  as  the  agency  perceives 
Congress  had  intended. 

Paragraph  (c)(7)  would  require  that  all 
even-aged  stands  scheduled  for  harvest 
during  the  plan  period  will  generally 
have  reached  culmination  of  mean 
annual  increment  of  growth  imless 
certain  exceptions  apply.  This  provision 
is  responsive  to  Section  6(m)(l)  of 
NFMA  and  is  similar  to  {  219.16(a)(2)(iii) 
of  the  existing  regulation.  The 
requirement  for  completion  of  an  EIS 
with  a  90-day  comment  period  prior  to 
amending  the  forest  plan  to  provide  for 
certain  other  exceptions  is  intended  to 
respond  to  the  requirement  of  NFMA 
(Section  6(m)(2))  that  requires  specific 
public  involvement  procedures. 

Paragraph  (c)(8)  would  require  a 
forest  plan  to  include  the  planned  timber 
sale  program  by  displaying  the  ASQ  and 
proportion  of  probable  harvest  methods 
for  the  decade.  Section  6(f)(2)  of  NFMA 
requires  plans  to  reflect  the  planned 
timber  sale  program.  Since  the  forest 
plan  is  a  programmatic  document  which 
does  not  commit  to  project  decisions,  it 
is  beyond  the  scope  of  a  forest  plan  to 
identify  specific  timber  sale  projects  to 
be  implemented  during  the  plan  period. 
Although  a  listing  of  possible  timber 
sales  for  the  ten-year  plan  period  is 
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currently  found  in  forest  plans,  such  a 
display  has  proven  to  be  nrisleadtng  and 
is  often  interpreted  to  imply  that  the 
forest  plan  embodies  site-specific  timber 
sale  decisions  which  are  instead 
authorized  later  during  project  decision- 
making. Paragraph  (c)(8)  would  not 
require  such  a  listing  of  timber  sales. 
Instead,  the  requirement  to  (fisplay  the 
planned  timber  sale  program  would  be 
met  by  describing  ASQ  and  the 
proporten  of  prc^able  harvest  methods, 
two  representative  indicators  of 
anticipated  harvest  activity  which  are 
consistent  with  tfie  programmatic  nature 
of  a  forest  plan. 

Paragrai^  (d)  would  provide  for  the 
identification  of  special  conditions  or 
hazards  to  the  resoarces.  Has  is 
responsive  to  section  6(gK2)(c)  of  NFMA 
and  reflects  a  restructuriiog  of 
S  2ig.27(a)(2l,  S  2ig.27(a)(3)  and 
S  219.27(a)(12)  of  the  existing  regulation. 
There  is  no  substantive  change  from 
S  219.27(a)(2)  or  S  219.27(a)(3),  ahhou^ 
the  latter  has  been  abbreviated.  The 
direction  on  air  qualify  cnrrentfy  in 
§  219.27(aKl2)  of  the  existing  regulation 
has  been  rewritten  to  be  more  consistent 
wid)  Ae  requirements  of  the  Qean  Air 
Act 

Paragraph  (e)  woidd  provide  for  tbe 
protection  and  conservation  of  soil  and 
water  resources.  This  is  a  fundamental 
aspect  of  providing  for  enviroamental 
protection  and  maintenance  of  the  ioag- 
term  productivify  of  resources.  It  reflects 
a  merging  of  §  219.27(al(l)  and 
S  219.27(a)(4  of  the  existing  regulation 
with  no  substantive  change. 

Paragrapli  (f)  wouU  Impose  five 
limitations  on  the  nse  of  even-aged 
management  Paragraph  (f)(1)  roqtdres 
that  clear-cutting  be  used  only  when 
determined  to  be  tbe  optimum  method 
for  sustainng  knportant  foresi  values 
Identified  in  the  forest  plan.  This  is 
responsive  to  section  6(3)(F)(i)  of  NFMA. 
Paragraph  (0(2)  requires  that  openings 
be  shaped  aad  bfended.  iduch  is 
responsive  to  section  6(g)(3)(FKiH)  of 
NFMA  and  la  similar  to  i  219.27{dKl)  in 
the  existing  regulation.  Dispersion 
requirements  currently  issued  in  the 
regional  guides  would  now  be  located  in 
the  forest  plans. 

Paragraph  (f)(3)  establishes  provisions 
for  maximum  size  of  harvest  areas.  This 
is  responsive  to  section  6(g)(3](F)(iv)  of 
NFMA  and  is  similar  to  9  219i7td)(2)  in 
the  existing  regdation.  Limitations 
presently  issued  in  regional  guides 
would  be  ktcated  in  forest  plans.  The 
size  limitations  identified  in  the  existing 
regulation  would  not  be  included  in 
paragraph  (f)(3).  Reoeot  research 
findings,  as  reflected  by  the  "New 
Perspectives  in  Forestry"  concept  have 
indicated  there  may  be  significant 


benefits  to  reconsidering  the  desirable 
size  of  clearcuts.  In  light  of  the  dtanging 
scientific  opinion  on  this  topic  the 
prescriptive  natiue  of  the  existing 
regulation  appears  potentially 
counterproductive  to  the  concepts  of 
integrated  resoiu'ce  management 
Therefore,  rather  than  establishing  such 
limitations  through  regxilation. 
paragraph  (f)(3]  would  provide  that  the 
limitations  be  established  through  tbe 
forest  planning  process.  This  approach 
would  allow  more  flexibilify  to  change 
as  scientific  knowledge  continues  to 
evolve.  There  is  a  requirement  to 
complete  an  EIS  and  obtain  Regional 
Forester  approval  prior  to  amending  the 
forest  plan  for  certain  project-by-project 
exceptions.  This  is  in  order  to  comply 
with  the  requirement  of  NFMA  assuring 
public  review  of  such  exceptions  and 
approval  by  the  line  officer  one  level 
above  tiie  Forest  Service  officer  who 
normally  would  approve  the  harvest 
proposal. 

Paragraph  (f)(4)  would  require  that 
standards  be  set  in  the  forest  i^an 
regarding  di^>er9ion  <rf  openings.  This  is 
similar  to  5  219.27(d)(1)  in  the  existing 
regulation.  Standards  currently  found  in 
the  regional  guide  would  be  located  in 
the  forest  plan. 

Paragraph  (g)  would  impose  two 
limitations  on  road  construction. 
Paragraph  (g )(1)  is  responsive  to 
provinons  of  section  8(c)  of  NFMA  and 
is  similar  to  {  210.27(a)(10)  of  the 
exis&ig  regulation.  Para^aph  (gK2)  is 
responsive  to  provisions  of  section  8(b) 
of  NFMA  and  is  similar  to 
S  219.27(a)(ll)  of  the  existing  regdation. 

Paragraph  (fa)  would  provide  special 
attention  to  riparian  zones.  This  is 
responsive  to  section  6(3)(E)(iii)  of 
NFMA  and  is  siaUar  to  i  219.27(e)  of 
the  existing  regulation. 

Section  21Q.41  Lands  not  suited  for 
timber  production.  This  section  would 
describe  procedures  for  ideetifying 
lands  not  suited  for  timber  production. 
Paragrs^  (a)  would  clarify  that 
suitabilify  detenoinations  «e 
incorporated  into  forest  plans  throsgh 
management  area  standards  and 
guidelines,  witii  verification  of  the 
determination  occurring  daring  project 
evaluation.  This  provision  for  project- 
level  verification  is  based  on  the  fact 
that  the  site-specific  data  needed  for 
acciuate  suittdulity  determinations  is 
generaUy  only  (Stained  or  confiiraed 
during  project  planning.  Therefore, 
although  the  forest  plan  would  contain 
the  best  possible  estimates  of  the 
quantify  and  location  of  unsuited  laatis. 
Uie  £nal  deiennination  appropriatefy 
occurs  at  the  project  level 

Paragraph  (bj  would  describe  a  two- 
staged  process  for  identifying  unsuited 


lands.  First  it  would  list  six  oiteria 
which  would  save  as  an  uutiid  screen 
and  which  do  not  vary  among 
alternatives.  Lands  which  are  net 
identified  as  unsuited  during  the  initial 
screening  are  then  evaluated  during  a 
second  screening  which  reviews  tbem  in 
the  context  of  alternatives  and  economic 
factors.  Lands  would  be  identified  as 
unsuited  during  this  secoad  screening  if 
standards  and  guidelines  in  the 
altemalive  predude  timber  production. 
They  would  also  be  unsnitad  if,  based 
on  economic  factors,  timber  production 
is  cleariy  not  feasible  on  the  land.  For 
both  the  first  and  second  screening 
levels,  that  lands  determined  to  t>e 
unsuited  woold  be  identified  on  maps, 
either  in  tiie  forest  pUa  or  the  {banning 
records,  or  otherwise  described  in  a 
manno'  in  which  they  can  be  readily 
recognized. 

The  requirement  for  mapping  or 
otherwise  readily  identifying  unsuited 
lands  is  designed  to  facilitate  the  ten- 
year  review  of  unsuited  lands  that  is 
required  by  NFMA.  Having  tiiese  lands 
clearly  identified  fHrovides  an  issproved 
basis  for  determining  if  conditions  have 
changed  to  the  extent  that  ^tey  have 
become  soitable.  This  also  reflects  how 
the  ten-year  suitabilify  review  would  be 
focused  on  only  those  lands  which  were 
determined  to  be  imsuited  in  the  initial 
forest  plan  rafter  than  a  re-evaluation  of 
the  entire  forest  laAd  base. 

Eliminating  lands  fiom  the  sujtabie 
base  due  to  economics  is  directly  linked 
to  the  abillfy  to  map  lands  deemed 
uneconomic.  NFMA  requires  that  lands 
be  identified  as  not  suited  for  timber 
production  considering  **phy8ical, 
economic,  and  other  pertinent  factors  to 
the  extent  feasible  *  *  -  (Section  6(k)). 
Tlie  proper  method  for  including 
economic  considerations  has  been 
subject  to  much  debate  during  and 
subsequent  to  development  of  the 
existing  r^ulation.  Ihis  section  takes  a 
simpler  approach  which  is  intended  to 
be  more  effective  in  meeting  the  intent 
of  NFMA. 

In  contrast  to  the  existing  regulation 
which  screens  unsuited  lands  based  on 
their  contribution  to  cost-efficiency  in 
meeting  overall  forest  objectives,  this 
section  removes  the  economic  screen 
fiom  the  inflsences  of  changing 
management  objectives  and  fluctuating 
conditions.  I^eviousfy,  the  amount  of 
land  screened  out  as  unsuited  due  to 
economics  was  de|>endent  en  the  goals 
and  objectives  of  the  aketaative  as  well 
as  tiie  numerous  assumptions  needed  to 
build  the  models  to  peiforra  lorest-wide 
cost  efficiency  analysis.  As  s  result  any 
chaage  in  the  daU  ragardiag 
management  costs,  output  values,  or 
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other  analytical  data  potentially 
triggered  a  different  "answer"  regarding 
unsui  ted  lands. 

This  section  uses  the  economic  screen 
to  identify  where  "timber  production  is 
clearly  not  feasible  on  the  land  now  or 
in  the  future"  (|  219.41(b)(2)(u)).  It  is  not 
intended  to  eliminate  marginally 
economic  lands  that  would  tend  to  shift 
from  suitable  to  unsuitable  designation 
based  on  analjrtical  assumptions  or 
market  conditions  which  are  likely  to 
fluctuate  over  time.  Instead,  the  lands 
excluded  by  the  economic  screen  are 
those  for  which  there  is  no  reasonable 
expectation  that  they  could  ever  be 
marketable  even  as  conditions  change. 
By  having  those  lands  specifically 
identifiable  on  maps  or  other  means  by 
which  they  would  be  readily 
recognizable,  the  public  can  more  easily 
review  the  results  of  this  screen  to 
assess  whether  the  lands  are  "clearly 
not  feasible"  for  timber  production.  This 
shifts  the  determination  to  consideration 
of  tangible  on-the-ground  conditions 
rather  than  the  subtleties  of  varying 
economic  assumptions  in  scheduling 
models. 

In  conjunction  with  changes  in  the 
economic  screen,  paragraph  (b)(3] 
introduces  the  new  concept  of  "suitable- 
scheduled"  and  "suitable-unscheduled" 
lands.  "Suitable-scheduled"  lands  are 
needed  for  timber  production  and  used 
in  determining  the  ASQ  and  long-term 
sustained-yield  timber  capacity.  In 
contrast  "suitable-unscheduled"  lands 
are  not  needed  to  meet  the  goals  and 
objectives  of  the  forest  plan,  including 
financial  and  economic  considerations, 
or  there  is  a  need  to  defer  a 
determination  of  their  suitability.  These 
lands  are  not  used  in  determining  the 
ASQ  or  long-term  sustained-yield  timber 
capacity. 

This  is  the  point  at  which 
consideration  would  be  given  to  factors 
such  as  fluctuating  market  demand  or 
the  role  of  timber  production  within  the 
overall  set  of  goals  and  objectives  for 
the  forest  For  example,  if  the  supply 
capabilities  of  a  forest  exceed  the 
market  demand  for  timber,  the  lands 
which  are  not  needed  to  meet  market 
demand  (as  expressed  through  the 
objectives  of  the  forest  plan)  would  be 
identified  as  "suitable-unscheduled". 

Similarly,  it  is  at  this  point  that 
consideration  is  given  to  the  relative 
costs  and  benefits  of  the  timber  sale 
program.  Forest  Service  policy  as  set 
forth  on  page  5.28  of  "The  Forest  Service 
Program  for  Forest  and  Rangeland 
Resources:  A  Long-Tenn  Strategic  Plan" 
(Recommended  1990  RPA  Program. 
USOA.  Forest  Service.  May  1990)  states 
that  "the  benefits  of  commercial  timber 


sale  programs  for  individual  national 
forests  will  exceed  the  costs  of  the 
timber  program."  The  Forest  Service 
envisions  a  process  of  monitoring  costs 
and  benefits  over  time  and  making 
necessary  adjustments  to  the  timber  sale 
program  through  procedures  for 
amendment  and  revision  of  forest  plans. 
The  Forest  Service  will  soon  publish  a 
notice  in  the  Federal  Register  containing 
a  detailed  description  of  how  this  policy 
will  be  implemented  and  its  relationship 
to  forest  planning.  The  public  will  have 
an  opportunity  to  comment  on  this 
forthcoming  notice.  Those  comments 
will  be  used  in  finalizing  procedures  for 
implementing  the  policy.  They  will  also 
be  used,  to  the  extent  applicable,  when 
developing  the  proposed  rule  at  36  CFR 
part  219,  subpart  B. 

The  "suitable-unscheduled" 
determination  would  be  appropriate 
when  there  is  a  need  to  defer  the 
determination  of  suitability.  For 
example,  this  would  apply  if  there  is 
inadequate  scientific  information 
currently  available  to  determine 
whether  a  portion  of  the  land-base 
would  be  needed  for  an  over-riding 
multiple-use  objective,  such  as 
protection  of  an  endangered  species.  In 
these  situations  of  uncertainty  where 
results  of  scientific  studies  or  other 
evaluations  are  expected  to  become 
available  within  thereasonably  distant 
future,  the  "suitable-unscheduled" 
category  would  be  appropriately  used. 

Paragraph  (c)  would  impose  the  same 
limitations  on  harvesting  "suitable- 
unscheduled"  lands  as  is  imposed  on 
unsuited  lands.  A  ten-year  review  of 
unsuited  lands  would  be  required, 
however,  whereas  the  "suitable- 
scheduled"  and  "suitable-unscheduled" 
designations  would  be  addressed 
through  normal  revision  or  amendment 
procedures. 

In  total,  this  section  would  establish  a 
process  for  identifying  unsuited  lands 
which  is  simpler,  more  easily  verified 
due  to  its  specificity  in  identifying 
unsuited  lands,  and  less  subject  to 
fluctuating  analytical  assumptions.  As  a 
result  the  ten-year  review  would  focus 
on  determining  if  conditions  have 
changed  on  unsuited  lands  rather  than 
re-evaluating  the  entire  land  base  in  the 
context  of  overall  forest  objectives  and 
conditions.  This  woidd  expedite  the 
review  process  and  is  consistent  with 
the  requirements  of  NFMA.  The  impact 
of  fluctuating  economic  conditions  and 
other  changing  factors  is  still 
recognized,  but  in  the  context  of 
scheduling  suitable  lands  rather  than  as 
a  factor  in  identifying  unsuited  lands. 
Thus,  the  more  complex  forest-wide 


analysis  associated  with  these 
fluctuating  conditions  need  not  occur  at 
the  time  of  the  ten-year  suitability 
review. 

Section  219.42  Evaluation. for  special 
designations.  Paragraph  (a)  would 
require  that  roadless,  undeveloped  areas 
be  evaluated  for  wilderness  designation 
during  forest  plan  revision  unless 
Federal  legislation  provides  contrary 
direction.  Roadless,  undeveloped  areas 
are  defined  to  be  at  least  5000  acres  in 
size  unless  contiguous  to  existing  or 
Administration-endorsed  units  of  the 
National  Wilderness  Preservation 
System.  Due  to  the  differing  conditions 
in  the  eastern  part  of  the  country,  a 
provision  is  added  so  that  the  size 
limitation  does  not  apply  east  of  the 
lOOth  meridian. 

Paragraph  (b)  of  this  section  provides 
for  evaluation  of  eligibility  for  wild  and 
scenic  river  designation  during  revision 
if  legislation  requires  such  an  evaluation 
or  there  is  new  information  or  changed 
conditions  which  indicates  a  need  to 
change  the  forest  plan.  Although  wild 
and  scenic  rivers  were  not  addressed  in 
this  existing  regulation,  this  addition 
was  made  since  recommendations  for 
wild  and  scenic  river  designation,  as  is 
the  case  for  wilderness,  are  made  in  • 
forest  plans  with  the  final  decision  made 
by  Congress. 

Paragraph  (c)  provides  direction  for 
considering  Research  Natural  Areas 
during  forest  plan  revision  and  is 
substantively  unchanged  from  the 
existing  regulation  at  S  219.25. 

Conclusion 

The  text  of  preliminary  subpart  B, 
which  is  being  offered  for  consideration 
and  discussion,  is  set  out  in  full  at  the 
end  of  this  Notice.  The  Forest  Service  is 
interested  in  hearing  from  individuals, 
organizations,  other  public  agencies  and 
governments,  and  Forest  Service 
personnel  about  the  approach  described 
in  this  Advanced  Notice  of  Proposed 
Rulemaking.  To  aid  in  analysis  of 
comments,  it  would  be  helpful  if 
reviewers  would  key  their  comments  to 
specific  sections  or  topics.  Respondents 
should  also  know  that  in  analyzing  and 
considering  comments,  the  Forest 
Service  will  give  more  weight  to 
substantive  comments  than  to  simple 
"yes",  "no",  or  "check  off"  responses  to 
form  letter/questionnaire-type 
submissions. 

Dated;  February  6, 1981. 
F.  Dale  Robertaoo. 

Chief. 
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PART  21»-PLANNINQ,  SUPART  B— 
IMPLEMENTINQ  AND  CHANQINQ 
LAND  AND  RESOURCE  MANAQEMENT 
PLANS 


Sec. 

219.30  Purpose  and  principles. 

219.31  Applicability  and  transition. 

219.32  Derinitions. 

219.33  Resource  planning  and 
decisionmaking  framework. 

219.34  Forest  plan  implementation  and 
consistency. 

219.35  Forest  plan  monitoring  and 
evaluation. 

219.36  Forest  plan  revision. 

219.37  Forest  plan  amendment. 

219.38  Interdisciplinary  approach. 

219.39  Public  participation  and  government 
coordination. 

219.40  Integrated  resource  management 

219.41  Lands  not  suited  for  timber 
production. 

219.42  Evaluation  for  special  designations. 

Section  219.30  Purpose  and  principles. 

(a)  The  regulations  in  this  subpart  set 
forth  the  procedures  for  fulfilling  the 
requirements  for  land  and  resource 
management  planning  (hereafter,  forest 
planning]  set  forth  in  the  Forest  and 
Rangeland  Renewable  Resources 
Planning  Act  of  1974  (hereafter.  "RPA") 
as  amended  by  the  National  Forest 
Management  Act  of  1976  (hereafter, 
"NFMA").  Specifically,  these  rules 
address: 

(1)  How  forest  plans  are  to  be 
implemented,  amended  and  revised: 

(2)  How  forest  plans  relate  to  project 
decisionmaking; 

(3)  How  forest  plans  relate  to 
compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321)  (hereafter  "NEPA")  and 
implementing  regulations;  and 

(4)  How  forest  plans  fit  within  the 
agency's  overall  resource  planning  and 
decisionmaking  framework. 

(b)  These  rules  reflect  the  statutory 
and  administrative  principles  which 
guide  National  Forest  System  resource 
planning  and  management 

(1)  The  National  Forest  System  is  to 
be  managed  for  the  multiple-use  and 
sustained-yield  of  goods,  services,  and 
environmental  and  amenity  values  in  an 
ecologically  sound  manner  in  order  to 
meet  the  needs  and  desires  of  the 
American  people. 

(2)  Forest  planning  occurs  within  an 
overall  resource  planning  and 
decisionmaking  framework,  ranging 
from  the  development  of  broad  guidance 
at  the  national  and  regional  level  to  site- 
specific  resource  decisions  at  the  project 
level. 


(3)  A  forest  plan  provides  the 
framework  for  establishing  how  a 
National  Forest  will  be  managed  to 
fulfill  its  multiple-use  role  while 
integrating  environmental  and  economic 
factors. 

(4)  Forest  planning  requires  an 
interdisciplinary  approach  to  ensure  the 
integration  of  multiple-use  values  and 
understanding  of  ecosystem 
relationships. 

(5)  On-going  and  open  communication 
with  the  public  and  other  Federal 
agencies  and  State,  local,  and  Indian 
tribal  governments  is  an  integral  and 
vital  part  of  forest  plan  implementation, 
monitoring  and  evaluation,  amendment, 
and  revision. 

(6)  Forest  plans  should  provide  for 
continuity  of  forest  management  while 
being  dynamic  documents  which  can  be 
readily  and  efficiently  adjusted  in 
response  to  changing  conditions  and 
new  information  in  a  manner  that 
reflects  the  need  to  gradually  phase  in 
changes  which  have  significant  impacts 
on  people  and  communities. 

(7)  Forest  plan  revision  should 
primarily  focus  on  those  aspects  of  the 
forest  plan  meriting  reconsideration. 

(8)  Monitoring  and  evaluation  play  a 
key  role  in  the  adaptive  nature  of  forest 
plans  by  indicating  when  changes  may 
be  required. 

(9)  Forest  planning  should  be 
understandable  and  timely  in  order  to 
enhance  meaningful  public  participation 
and  result  in  sound,  responsive  resource 
decisions. 

(10)  The  analysis  and  evaluation 
associated  with  forest  planning  should 
be  integrated  with  NEPA  compliance 
and  should  be  commensurate  with  the 
nature  of  the  decisions  being  made. 

Section  219.31  Applicability  and 
transition. 

(a)  The  regulations  of  this  subpart  are 
applicable  to  the  National  Forest  System 
as  defined  by  16  U.S.C.  1609.  Their 
provisions  are  effective  February  15. 
1991,  except  as  follows: 

(1)  Any  forest  plan  which  was  under 
development  but  not  completed  at  the 
time  of  issuance  of  this  subpart  remains 
subject  to  the  requirements  of  36  CFR 
part  219,  subpart  A.  until  such  time  as 
the  forest  plan  is  approved. 

(2)  The  Regional  Guide  for  the  Pacific 
Southwest  Region  shall  remain  subject 
to  the  requirements  of  36  CFR  part  219, 
subpart  A.  until  such  time  as  all  forest 
plans  in  the  Region  are  approved.  At 
that  time,  the  Regional  Guide  shall 
become  subject  to  the  requirements  of 
paragraph  (d)  of  this  section. 

(3)  The  requirements  of  S  219.41  and 
S  219.42  of  this  subpart  shall  not  trigger 
the  need  to  amend  or  revise  a  forest 


plan  prior  to  such  time  as  a  forest  plan 
revision  has  been  initiated  in 
accordance  with  the  rules  of  this 
subpart 

(b)  Any  amendment  or  revision  begun 
under  the  rules  of  subpart  A  of  this  part 
shall  be  prepared  and  completed  in 
accordance  with  the  rules  of  this 
subpart. 

(c)  Notwithstanding  the  use  of  the 
term  "forest  plan"  in  these  regulations, 
the  provisions  of  this  subpart  apply  to 
all  components  of  the  National  Forest 
System  including,  but  not  limited  to,  the 
National  Grasslands.  One  forest  plan 
may  be  prepared  for  all  lands  for  which 
a  Forest  Supervisor  has  responsibility; 
or  separate  forest  plans  may  be 
prepared  for  each  National  Forest,  or 
combination  of  National  Forests,  within 
the  jurisdiction  of  a  single  Forest 
Supervisor.  Also,  a  single  forest  plan 
may  be  prepared  where  one  National 
Forest  is  administered  by  several  Forest 
Supervisors. 

(d)  Within  two  years  of  February  15, 
1991,  the  Regional  Forester  shall  identify 
a  process  and  timetable  for  phasing  out 
the  existence  of  the  regional  guide 
prepared  under  Subpart  A  of  this  part. 
The  Regional  Forester  may  utilize 
appropriate  methods  as  described  by 

§  2ig.33(d)(2)  and  8  219.33(d)(3)  of  this 
subpart  in  order  to  maintain  those 
aspects  of  the  regional  guide  for  which 
there  is  an  on-going  regional  need  or  to 
develop  new  regional  direction.  The 
Regional  Forester  shall  publish  a  notice 
in  the  Federal  Register  briefly 
summarizing  a  draft  version  of  the 
process  and  timetable  and  shall  provide 
an  opportunity  for  the  public  to  review 
and  comment  At  a  minimum,  the 
Regional  Forester  shall  provide  a  60-day 
comment  period  for  the  review.  After 
consideration  of  the  public  comments, 
the  Regional  Forester  shall  publish  a 
notice  in  the  Federal  Register  describing 
the  final  version  of  the  process  and 
timetable  that  will  be  used  for  phasing 
out  the  regional  guide. 

Section  219.32  Definitions. 

For  purposes  of  this  subpart  the 
following  terms  shall  mean: 

Allowable  sale  quantity:  The 
maximum  quantity  of  timber  that  may 
be  sold  for  a  decade  from  suitable- 
scheduled  lands  covered  by  the  forest 
plan. 

Class  I  Area:  A  geographic  area 
designated  for  the  moBt  stringent  degree 
of  protection  from  future  degradation  of 
air  quality.  The  Clean  Air  Act 
designates  as  mandatory  Class  I  areas 
each  National  Park  over  6,000  acres  and 
each  National  Wilderness  over  5,000 
acres  that  existed  as  of  the  date  of 
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enadnaot  (Ai^iat  7. 1977).  WiUant 

and  additioM  la  WIUbbmm  <aa1gnalod 
by  law  aftar  thia  data  ar»  not  Claaa  I 
araaa  unlaM  they  have  been 
radatignitad  aa  wick 

iVraaafy;  The  diatribatiaa  and 
abundanca  at  flaat  aad  aateal 
communitiaa  and  ipedea  wilhia  the  land 
area  controOed  by  the  forest  plan. 

Envutmmental  mad  aatenity  vaJaeK 
Vahiad  a^MCta  of  aur  natural  and 
cultural  ''^*-(r  Ib  aa  ccoaanic 
fraaawQck,  tiMaa  vahiea  may  iackide 
naer  valuer  eidatanca  — 'i-rt.  aad 
option  vahiaa. 

Evaluattpa:  When  uaad  ia  tha  eoatewt 
of  BoaModag  aad  avalaatioa.  the 
analysis  aad  intarpratatiaa  ef 
inf otaatioB  ooUactad  thran^ 
moaMorin^ 

Even-agadmaoeigeatenLThB 
appUeatioa  of  a  coabiaatiaa  of  actioat 
that  reaulta  in  the  oeatiai  of  stands  in 
which  ttaaa  of  esaaatisHy  the  sane  ^ 
grow  together.  The  difference  ia  sfa 
between  traaa  iannii^  the  raaiB  caaopy 
laval  of  a  stand  uauaUy  does  not  exceed 
20  percent  of  dM  a0»  of  (ha  stand  at 
harvest  lotatiaB  sfa.  Qaaicut, 
shelterwood  or  seed  tree  catting 
methods  produce  even  aged  rlanris 

Formtad  load  Lead  at  ieaat  10 
percent  eccapiad  bj  fbiest  toves  ol  aay 
size  or  foimarly  haviag  had  such  tree 
cover  aad  BOteatient^  develc^ied  for 
non-forest  aaa. 

Goak  A  ooodae  ttstsawnt  that 
describee  a  daalred  future  ccodltioo 
normally  eaqtrsssed  !■  bread,  pneral 
terms  that  an  tiiaeless.  in  that  there  b 

no  ^Mcific  dale  by  wlych  the  god  ia  to 
be  achieved. 

Cooda  aad  atrvkm:  the  vwiooa 
coauBoditiea  aiid  usee  abtained  from 
forest  end  rawgnland  leeoutces. 

Infimtnctan:  The  facUitiea.  attttties. 
and  traosportatiea  systena  needed  to 
meet  pubhc  ead  adniaiatralive  needs. 

Integtoladpaat  maaagemeat  A 
process  lor  selectinf  strategies  to 
regulate  forest  pests  in  which  afi  aspects 
of  a  pest-host  system  are  studied  and 
weighed.  A  basic  prindpie  in  the  choice 
of  strategy  Is  that  it  be  aoologlcatty 
compatible  or  aacapSaUa. 

Long-term  mutaiaad-fimld  Umber 
ca/xwk}c  The  higMt  andatsi  wood 
yield  tnm  sallahh  srhsdahwl  Is^  that 
may  ha  sustained  In  perpetuity 
consistent  with  the  forest  plan. 

Afa/i^gaaianrarsacAB  svea  i—ppid  in 

the  fsaeat  plan  tn  wUdi  one  or  mesa 
m 


effects  of  sBaaapnsant  on  their 

MoamaaMnt^racticar:  A  sped&c 
activity,  coorae  of  aella«.  or  toaattnent 


Management  prescription:  A 
composite  of  the  spadAc  — iipls  iwci 
disadion  apidicabla  to  all  or  part  of  a 
maaagsaseat  araa  that  ganetal^ 
includes,  but  is  not  UmMsd  to,  goals, 
objectives,  standards  and  guidelines, 
asMi  pmbafala  nanagement  practices. 

Monitorial  Tks  coUadion  of 
inf otfliatkn pnnisBy  on  saapls  basis  to 
detemdne  the  sffeda  of  rssowce 


Management  indjcatea:  Fiaat  or 


habitata  salaclad  far  emptesia  hi 
planning  and  BMnHaiad  daring  farest 


MEPA /Dooediava:  As  Bsad  in  diis 
subpart  the  process  by  which  a 
respanaiUa  ofRdal  comphes  wlft  ths 
reqaisaauBia  Of  the  Notional 
Eavinananlal  Micy  Act  of  iggg,  as 
implemented  by  the  leqaJieawts  of  40 
CFR  Psats  UOO  thromh  laoe  and 
supplemented  by  the  Forest  Service 
NEPA  psDoedBea  (Forest  Service 
Maaaal  1980  and  Forest  Service 
Handbook  lOOOiU^  Issued  throagfa  the 
Forest  SerricB  DiiactiTes  ^rateas  (30 
CFHpart200|. 

Objaetirm:  Concise,  time-specific 
statenents  of  SMasnrable  planned 
resaks  that  raspsnd  to  goals. 

Phaaingarea:  The  area  of  die 
National  Forest  System  controAed  by  a 
decision  docaisoat 

PAm^nhadt  Tha  period  of  ttana  lor 
whii^  a  forest  plan  is  in  effect,  normally 
10  yeara  but  no  hingsr  Ihsn  15  ysars. 

Present  Net  Value:  The  difference 
between  the  daceantad  vahia  (benefits) 
of  ail  ottlputs  to  addch  aeastary  Tshias 
or  establishad  aaarket  prices  are 
assi^asd  and  die  total  dbKoanted  coaU 
of  managiag  the  planning  area. 

Programmatic  environmental  impact 
statement:  The  document  disclosing  the 
environmental  consequences  of  a 
progcan  or  plan  which  guides  or 
piescribas  the  asa  ef  feseafces. 
allocates  resources,  or  establishes  rales 
and  policies  hi  contrast  to  dtodosare  of 
the  environmental  eonseqaences  of  a 
site-spedOc  project 

Protect:  One  or  BK>re  site-specific 
actMHas  dssigned  to  accom^lsh  a 
specific,  ea-the-9oi»d  purpose  or 
result 

Regulated  Vokme:  The  quantity  of 
timber  hi  the  allowabla  sale  qaentity 
that  Is  bassd  OB  tfw  powii  and  yield 
projactkMia  far  Rowing  steefc. 

RM  AesataBKat  aodProgtmn.  The 
RPA  AssosaoMut  is  prepared  evary  ten 
years  and  describes  dw  potential  of  the 
nation's  forests  and  rangalands  to 
provide  a  sustainad  ffew  ef  goods  and 
services.  The  RPA  Program  is  prepared 
every  five  years  to  chart  the  kn^^term 
course  ef  PSeaat  Bsrvice  wanagemeut  of 


the  National  Fsresls.  sssistmice  to  Stat^ 
and  prieata  lande^pners.  and  research. 
Tkqr  asa  prepared  fai  lespense  to 
Sections  3  and  4  of  the  Forest  and 
Rangeland  Renewable  Resources 
Wanning  Act  of  1974  (RPA)(10  U.S.C. 

leoi). 

Responsible  Official:  The  Forest 
Service  employee  who  baa  the  delegated 
authority  to  make  a  spsdfic  decision. 

Sensitive  specieK  Flent  and  animal 
species  designated  bi  die  forest  plan  by 
the  Regional  Forester  which  require 
special  consideration  to  assure  viable 
populations. 

Special  habitats:  Structural  elements 
of  ecosystama.  These  ssay  fadads,  bat 
are  not  bndtad  to,  snags,  q»awniqg 
gravels.  faUen  trees,  aquadc  reefs, 
caves,  seeps,  and  springs. 

Standards  and  Gaidelines: 
Requirements  which  preclude  or  impose 
limitations  on  resource  management 
activities,  generally  for  the  purposes  of 
environmental  protection  or  public 
safety. 

Suitable  scheduled  lands:  Lands 
suitable  and  sdieduled  far  timber 
production  aad  which  are  in  the  Imd 
base  for  the  calculation  of  the  allowable 
sale  quantity  aad  kmg-tera  sustained- 
yield  tfaaber  capacity. 

Suitabie-uascbedBJed  lands:  Lands 
suitable  but  not  sched^ad  for  tiadiar 
production  aad  which  are  not  in  the  land 
base  for  the  calculation  of  the  allowable 
sale  quantity  nor  loag-tem  sustained- 
yield  ttanber  cap«K:ity. 

Timber  production:  The  purposefid 
growing,  tending,  harvesting,  and 
regeneration  of  trees  for  industrial  or 
consumer  use. 

Uneven-aged  management  The 
application  of  a  comb^tion  of  actions 
needed  to  simultaneously  maintain 
continuous  high-forest  cover,  recurring 
regeneration  of  desirable  species,  and 
the  orderly  growth  and  development  of 
trees  throu^  a  range  of  diameter  or  age 
classes.  Cuttiag  siethoda  that  develop 
and  maintain  anaven-aged  stands  are 
singla-txea  selsctioB  snd  gnmp  sriection. 

Viable  populatioa:  A  popiriation  of 
planta  or  animals  whf>se  estimated 
number  and  disMbution  ef  reproductive 
individuals  providss  a  high  litaUKrad  of 
continued  existence,  genersMy 
throughout  its  currant  range. 

Section  219.33  Resottrce  ptaiming  and 
decisionmaking  framework. 

(a)  Forest  Maiming  and  Progrtunmatic 
Decisionmaking.  Forest  plans  are  broad, 
programmatic  documents  whidi  provide 
the  framework  for  how  a  National 
Forest  will  be  managed,  but  generally  do 
not  provide  final  audiorization  for 
irretrievable  resource  commitments. 
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(1)  Forest  plans  shall: 

(i)  Establish  forest-wide  multiple-use 
goals  and  objectives. 

(U)  Establish  forest-wide  standards 
and  guidelines. 

(iii)  Delineate  management  areas  and 
associated  management  prescriptions. 

(iv)  Identify  lands  not  suited  for 
timber  production  (S  219.41). 

(v)  Establish  monitoring  and 
evaluation  requirements  (§  219.35). 

(2)  Forest-wide  objectives  represent 
estimates  of  the  goods,  services,  or 
activities  intended  to  be  produced  or 
achieved  during  the  plan  period. 
Attainment  of  the  objectives  is 
dependent  upon  funding,  market 
conditions,  and  other  variable  factors.  In 
case  of  conflict  between  achievement  of 
objectives  or  adherence  to  the  standards 
and  guidelines  as  required  by  S  219.34(b) 
of  this  subpart  the  standards  and 
guidelines  shall  take  precedence  unless 
the  forest  plan  is  amended  or  revised. 

(b)  Project  Decisionmaking. 
Authorization  of  site-specinc  activities 
within  a  National  Forest  normally 
occurs  through  project  analysis  and 
decisionmaking.  Site-specinc  projects 
include  proposals  received  from  outside 
the  agency  as  well  as  those  initiated  by 
the  agency. 

(c)  NEPA  Compliance. 

(1)  Forest  planning.  In  order  to 
provide  for  environmental  analysis  and 
disclosure  commensurate  with  the 
natiue  of  the  decisions  being  made  in 
forest  plans,  a  programmatic 
environmental  impact  statement  shall 
accompany  a  forest  plan  revision  or 
major  amendment  and  be  prepared  in 
full  compliance  with  and  concisely 
disclose  the  information  required  by 
NEPA. 

(2)  Project  decisionmaking.  Project 
decisionmaking  generally  requires 
environmental  analysis,  disclosure,  and 
decision  documentation  separate  from 
forest  planning.  Since  it  is  normally 
project  decisions,  rather  than  forest 
plans,  which  authorize  the  irretrievable 
commitment  of  resources,  project 
decisions  shall  be  accompanied  by  site- 
specific  disclosure  of  environmental 
effects  in  accordance  with  NEPA 
procedures.  This  site-specific  disclosure 
shall  be  tiered  to  applicable 
environmental  disclosure  in  the 
pro^ammatic  environmental  impact 
statement  accompanying  the  forest  plan. 
The  Regional  Forester  may  approve  a 
site-specific  project  in  a  Recoiid  of 
Decision  for  a  forest  plan  revision  or 
major  amendment  only  if  the 
environmental  consequences  of  the 
proposed  project  and  alternatives  to  the 
proposed  project  are  specifically 
disclosed  in  the  fmal  environmental 


impact  statement  accompanying  the 
forest  plan. 

(d)  Relationship  of  Forest  Planning  to 
Other  Resources  Planning  and 
Decisionmaking.  Forest  planning  is  the 
mechanism  by  which  other  levels  of 
resource  planning  and  decisionmaking 
are  integrated  into  the  on-the-ground 
management  of  a  National  Forest.  Forest 
planning  responds  to: 

(1)  Laws,  regulations,  end  Executive 
ordere. 

(2)  Direction  issued  through  the  Forest 
Service  Directives  System  (36  CFR  part 
200). 

(3)  National,  inter-regional,  regional, 
or  sub-regional  planning  and  decision 
documents.  These  include,  but  are  not 
limited  to: 

(i)  The  Renewable  Resource 
Assessment  and  Program.  Regional 
Foresters  and  Forest  Supervisora  shall 
consider  updates  due  to  the  RPA 
Program  during  monitoring  and 
evaluation. 

(ii)  Resource  management  decisions 
issued  on  an  interregional,  regional,  or 
subregional  basis  such  as  forest  pest 
management  strategies  or  management 
of  ecosystems  that  cross  forest  or 
regional  boundaries.  Such  decisions 
shall  be  effective  on  a  particular  unit  of 
the  National  Forest  System  only  upon 
incorporation  into  the  forest  plan 
through  amendment  or  revision. 

Section  219.34  Forest  plan 
implementation  and  consistency. 

(a)  Implementation.  Forest  plans  are 
implemented  through  activities 
undertaken  at  the  project  level.  Project 
approval  involves  additional  NEPA 
compliance  and  decisionmaking  and 
requires  a  determination  that  the  project 
is  consistent  with  the  forest  plan 
(5  219.34(b)). 

(b)  Consistency.  A  determination  of 
consistency  with  the  forest  plan  shall  be 
based  on  adherence  to  the  forest-wide 
standards  and  guidelines  and  the 
standards  and  guidelines  contained  in 
the  management  prescriptions  of  the 
forest  plan  (S  2ig.33(a)). 

(1)  Resources  plans  and  permits, 
contracts,  and  other  instruments  issued 
for  the  use  and  occupancy  of  National 
Forest  System  lands  shall  be  consistent 
with  forest  plans  When  a  forest  plan  is 
revised,  resource  plans  and  permits, 
contracts,  and  other  instruments  shall  be 
revised  as  necessary  and  as  soon  as 
practicable  to  be  made  consistent  with 
the  revised  plans.  Any  revision  in 
present  or  future  permits,  contracts,  and 
other  instruments  made  purauant  to  this 
section  shall  be  subject  tci  valid  existing 
rights 


(2)  A  determination  of  the  consistency 
of  a  project  with  the  forest  plcm  shall  be 
included  in  the  decision  documentation 
when  approving  a  project  and  such 
determination  is  subject  to  appeal  in 
accordance  with  the  provisions  of  36 
CFR  part  217  or  36  CFR  part  251.  Subpart 
C. 

(3)  The  decision  document  for  any 
revision  or  amendment  to  a  forest  plan 
shall  address  the  applicability  of  the 
amendment  or  revision  to  any  projects 
for  which  a  decision  has  been  issued  or 
for  activities  which  were  under  permit 
contract  or  other  instrument  for 
occupancy  and  use  of  National  Forest 
System  lands  prior  to  approval  of  the 
amendment  or  revision.  Any  resulting 
modification  of  a  permit  contract  or 
other  instrument  for  occupancy  and  use 
of  National  Forest  System  lands  may  be 
subject  to  appeal  under  36  CFR  part  251, 
Subpart  C 

(i)  Such  projects,  pendits,  contracts,  or 
other  instruments  for  occupancy  and  use 
of  National  Forest  System  lands  may  be 
exempted  from  applicability  to  an 
amendment  or  revision  provided  such 
instruments  are  specifically  identified  in 
the  decision. 

(ii)  Unless  excluded  by  paragraph 
(b)(3)(i)  of  this  section,  prior  to  issuing  a 
permit  contract  or  other  instrument  for 
occupancy  and  use  of  the  National 
Forest  System,  the  responsible  official 
shall  determine  and  document  the 
consistency  of  such  previously  approved 
projects  with  the  newly  amended  or 
revised  plan.  The  consistency 
determination  is  not  appealable  unless 
the  project  authorization  has  been 
changed  by  issuance  of  a  new  decision 
subject  to  appeal  under  36  CFR  part  217. 

(4)  If  a  proposed  project  does  not  meet 
consistency  requirements,  the 
responsible  official  may,  subject  to  valid 
existing  rights,  either 

(i)  Modify  the  proposal  to  make  it 
consistent  with  die  forest  plan; 
(ii)  Reject  the  proposal:  or 
(iii)  Amend  the  forest  plan  to  permit 
the  proposal. 

(5)  In  situations  involving  valid 
existing  rights,  the  determination  of 
consistency  must  consider  applicable 
statutory  and  regulatory  authorities. 

(c)  Implementation  During 
Amendment  or  Revision  Process.  An 
existing  approved  forest  plan,  as 
amended,  remains  effective  until  the 
approval  of  an  amendment  or  revisioii. 
Lands  are  to  be  managed  consistent 
with  the  existing  approved  forest  plan 
during  the  amendment  or  revision 
process. 

(d)  Implementation  During  Stay.  In 
the  event  that  implementation  of  an 
amendment  or  revision  to  a  forest  plan 
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is  stayed  M  Am  rstalt  of  an 
adWaislnthrs  appeal,  the  Forest 
Superrlsorsbalisiisumie  Forest  ia 
accordsaos  wHh  non-stayed  provistons 
of  the  approved  fcreet  plaiv  For  dMse 
sections  of  tke  plan  sflectsd  by  the  itay, 
the  Forest  Sopondsor  shall  manage  in 
accordance  with  the  immediately 
previoas  vefsien  of  tlie  fbrMt  plan 
unleee  the  Revkwiag  Officer  directs 
otherwise. 

[Bi  Bm^ftt  Tils  Forsst  Supervisor 
shaU  dsvalep  bodfet  propoeats  based  on 
the  iosest  pbo  and  skaU  strivs  for  die 
efficient  sad  etbctive  use  of  available 
funda  to  Implamsat  the  ptsa  snd  specific 
provisions  of  the  AaMiat  Appnqiriatteno 
Act 

SecUom  21A35  Fonat  plan  moaitoriag 
and  evatuat'oa. 

(a)  Bach  fbteet  plan  shaU  provide  for 
the  systemstic  monitoring  and  periodie 
eeaiaattoB  of  the  IflBCts  of  inpleneiitiog 
the  msnajiniMt  dliectiun  in  the  forest 
plan  in  eadsr  to  dstsradne: 

(1)  If  cfaaagsa  are  nscdsd  in  bow  the 
foreet  ptaa  is  being  tanplemeatsd,  and 

(2)  if  sModaeat  or  rsviiton  of  Hm 
forest  plan  is  needed. 

(b)  As  s  adnimeni.  lorsst  plan 
maidtigll  and  evaloatton  requirements 
ideiMlad  to  iM  fosest  ptan  shaU  provide 
for  sssea^i^  on  a  saapte  basis  wbsre 
appropsiatB,  wkathaR 

(1)  PrtJ^cts  ass  bsftiff  implenented  in 
aecordaaoe  wttk  Iks  dedstoa  document 
authortiiat  ^  P*o)sct 

(2)  The  scthdiias  oocorrlng  durtag 
plan  Implnsisnlsttsn  are  eflective  in 
achieving  dw  tntendad  rssidto  of  the 
forest  plan. 

(iq  New  lafbnnatlon  hbs  becooM 
aenttabie  wydi  snfcstaiitlslty  affects  the 
validity  of  dw  fcsssi  plan. 

M  As  part  o#  ■onttsrii^  and 
evaluatioa  die  Forest  »apsrrlsor  tkA 

(1)  Ideadff  umrnat  and  anticipated 
inventory  nsode  and  provide  for 
obtaining  necessary  dalB. 

(2)  kbalilly  rssaaicb  nesde  to  snsuie 
management  practices  do  not  predoeo 
substantial  arponaNnt  impairment  of 
Um  prodnctM^  of  dM  land. 

(3)  Assess  wkolkv  taws,  rsgeiatiens. 
Executhnseed 
directivee.  or  edMr  Po 
dsdsiflai 
to  spproval  ol  Iks  i 
need  tot 
plan. 

(d)  III  gill  I  hig  dm  ■wtfett  fiscal^ 
after  Pibcvaqr  tii  IMi  d»  Posoot 
Supervisor  shall  psepare  an  anaaal 
monitoring  and  svsJuation  report 
transmit  II  to  r 
make  it  I 
individoak,  I 


agendas,  and  pnbtic  officials.  The 
annual  report  shall: 

(1)  Summariae  die  reeolts  of 
monitoring  and  svaination,  nd 

[H  Indicate  whether  there  ie  a  need  to 
amend  or  revise  the  pian  or  change  how 
it  is  being  implesMntod 

(e)  The  reqalTenieat  for  an  aaaoal 
moaitoriat  and  evaluatioa  report  shall 
not  preclude  initiating  a  foreet  plan 
amendaient  or  revision  at  any  time 
deemed  necessary. 

Section  211138  Forest  plan  revision, 

(a)  Initiation.  Revision  of  a  forest  plan 
shall  ordinarily  occur  about  every  10 
years,  but  no  later  dian  15  years,  from 
the  date  of  approval  of  the  current  plan. 
Otherwise,  revision  shaB  occur  when 
conditions  in  a  unit  have  signiflcantly 
changed  to  the  extent  that  fwidaniental 
parts  of  the  forsst  plan  are  no  longer 
appropriate  to  implement 
Qrcumstaaces  that  covid  indicate 
revision  is  warranted  include,  bat  mte 
not  limited  to: 

(1)  Catastropldc  aatoral  eveato  dist 
substantiaUy  alter  resource  conditians 
over  moot  or  all  of  the  planning  area; 
and 

(2)  Changse  diet  have  an  important 
effect  OB  die  entire  forest  pkm  or  affect 
the  management  of  the  land  aad 
resowcee  dlroughont  a  large  portion  of 
die  area  covered  by  dw^brast  plan. 

(b)  RespooaibiUty.  The  Regional 
Forester  is  die  responsible  official  for 
forest  plan  revision. 

(c)  Public  Notice  of  Reriston.  The 
Regional  Foreetcr  sli^  publbh  in  die 
Federal  RegMar  a  notka  of  taitent  to 
reviee  the  foreet  plan  and  to  prepare  an 
enviroonsenlal  iasMd  statsaeat 

(1)  The  notice  ef  intent  shaU  identify 
die  provisions  of  Iks  current  phiD  bei^ 
proposed  far  change,  a  summary  of  the 
analytical  procedures  anticipated  to  be 
used,  a  brief  description  of  the 

al  tenia  tires  anticipated  to  be 
considered,  and  die  anticipated 
timetable  for  completiun  md  shall 
provide  a  minhnum  of  a  SOMday  comment 
period. 

(2)  B  addition  to  publication  of  a 
notice  of  intent  die  Pbrest  Supervisor 
shall  provide  nsdos  of  iM  rsvfsien  of  a 
forsst  pian  to  aM  kidlihfoah  and 
orgaalsattens  en  dto  mafflnf  Bat 
deecribed  at  |  »9i9Ka)n>  ef  dds 
subpart 

(3)  Tke  Pstast  Saparvisor  sh^  meet 
or  dnsignals  a  rapraoenladve  toaeei 
widi  latepsstod  ispisssatoUius  of  otfcer 
Fsdsral  ansnctsa  sod  ttato.  loGd.  and 
Indian  trikal  goven>Bsnts  at  Ike 
begtonkig  of  dM  rwWon  prDceee  to 
estokksfc  prscadurse  for  ooowBnadon 
and  snguhig  oamaankaMw  tiwnnghot 
the  process.  As  s  minimum,  the  Forest 


Supervisor  shall  provide  the  opportunity 
to  meet  sgsin  wfdi  interested 
government  representatives  during  the 
public  comment  period  for  the  review  of 
the  proposed  forest  plan  revision  snd 
drafi  environmental  Impact  statement 
Coordination  efforts  with  governments 
shall  be  briefly  saaimarised  in  the 
environmental  impact  statement. 

(d)  Analysis.  The  Regional  Forester 
shall  ensure  a  qrstematic  procese  using 
enviroranental,  social,  and  economic 
analysis  commeneurafe  with  the 
requiremente  of  |  ?19.33(a)  of  this 
subpart.  The  Regional  Foreeter  shall 
determine  the  level  and  type  ef  analysis 
appropriate,  commensurate  with  die 
date  available,  to  adequately  dieciose 
trade-ofb  and  to  make  m  informed 
decision,  Itadthig  selectfon  of  analytical 
procedures  to  genersBy  accepted 
methods. 

(e)  Prognniniotic  Environniental 
Impact  Statement  The  interdisciplmary 
planning  team  shaD  prepare  the 
programmatic  environmental  impact 
stetement  to  eccompany  revision  of  a 
forest  plan  in  accordance  widi  the 
following  requirementr 

(1)  Display  of  Altematvea  and 
Enriwnihental  Consequences.  The 
environmental  impact  statement  shaR 
display  a  range  of  alternatives  and 
describe  the  envlitnuaental 
consequences. 

(i)  llie  no-action  alternative  shall  be  a 
continuation  of  the  current  forest  plan 
and  shall  be  described  as  follows: 

(A)  Fiihirs  outputs  and  effects  shall  be 
projected  based  on  the  current  plan 
using  analytica!  procedures  comparable 
to  die  procedures  used  to  analyze  die 
other  alternatives. 

(B)  The  actual  outputs  and  known 
quantitative  eSecte  which  remdted  from 
monitoring  and  evaluatioa  of  plan 
implemantatioa  shall  be  displaysd  for 
comparative  purpoaes. 

(ii)  Eatimatad  environmental.  sociaL 
and  economic  effecto  of  each  alternative 
shall  be  described  aad  diaplayed;  dmt 
is,  the  totol  effect  ef  dM  proposed 
changss  on  the  entire  forest 
management  program  shaU  be 
displayed. 

(iii)  The  descriplion  of  sodi 
alternative  in  ^  imihiaiiwlal  impact 
stetement  skaH  indvde  a  display  of  die 
following; 

(A)  Indicators  of  taisealmnt 
performanoa,  *'"**'*»*'^  pcessnt  net 
value. 

(B)  Averagee  annual  federal 
expendllares  and  rsvsnnss  kKluc^ 
cask  rscsipto. 

(C)  IncoBw  and  smployment 
projections^ 
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(D)  Anticipated  receipt  shares  to  State 
and  local  governments. 

(E)  Quantitative  or  qualitative 
estimates  of  outputs  or  effects  not 
assigned  market  values. 

(iv)  The  environmental  impact 
statement  shall  briefly  summarize 
review  and  consideration  of  the 
objectives  and  interests  of  other  Federal 
agencies  and  State,  locaL  and  Indian 
tribal  governments,  affected  by  resource 
management  activities  in  the  planning 
area. 

(2)  Public  notice  and  comment  The 
Regional  Forester  shall: 

(i)  Make  the  draft  environmental 
impact  statement  and  proposed  revised 
forest  plan  available  for  public  comment 
for  at  Least  90  days,  at  convenient 
locations  in  ths  vicinity  of  tha  lands 
covered  by  the  plan,  beginning  on  the 
date  of  publication  of  the  notice  of 
availability  of  the  draft  environmental 
impact  statement  in  the  Federal 
Registsr.  Copies  shall  also  be  available 
at  the  office  of  the  Chief  of  the  Forest 
Service  in  Washington,  DC 

(ii)  Pollowring  public  comment 
oversee  preparation  of  a  final 
environmental  impact  stetement  and 
revised  forest  plan.  A  record  of  decision 
that  documents  approval  of  the  revision 
shall  be  prepared  in  accordance  with 
NEPA  procedures  (40  CFR  1506.2). 

(iii)  Provide  public  notice  of  the 
approval  of  the  revised  forest  plan  in  a 
newspaper  of  general  circulation 
identified  pursuant  to  the  requmments 
of  36  CFR  217.5.  The  approved  revision 
shall  not  become  effective  until  30  days 
after  the  date  of  public  notice. 

(f)  Appeal.  The  decision  to  approve  a 
forest  plan  revision  is  subject  to  appeal 
under  the  procedures  of  36  CFR  part  217. 

Section  219.37  Forest  plan  amendment 

(a)  Initiation.  Amendment  is 
appropriate  when  specific  provisions  of 
a  forest  plan  have  been  identified  as 
needing  change.  Amendmente  shall  be 
categorized  as  either  major  or  minor. 

(b)  Major  Amendment  Major 
amendmente  shall  occur  when  there  is  a 
significant  change  to  the  plan  but  the 
extent  of  the  chuige  does  not  warrant  a 
revision  (9  219.36).  A  90-day  period  shall 
be  provided  for  public  review  and 
comment  of  a  major  amendment  and 
accompanying  environmental  impact 
statement  addressing  tlie  effects  of  the 
proposed  amendment 

(1)  The  effective  date  shall  be 
determined  in  the  same  manner  as  for 
approval  of  a  revision 
(S  21ft36(e)(2KHi}). 

f2)  The  Regional  Forester  shall  be  the 
responsible  official. 


(3)  Circumstances  that  could  indicate 
a  major  amendment  is  warranted 
include,  but  are  not  limited  to: 

(i)  Changes  that  significanUy  change 
the  forest  plan  but  the  extent  of  change 
is  within  definable  limits  and  a  revision 
of  the  entire  forest  plan  is  not  needed;  or 

(ii)  Changes  that  subsUntially  alter 
the  relationship  between  multiple-use 
goals  and  objectives. 

(c)  Minor  Amendment  A  minor 
amendment  shall  occur  when  there  is  a 
need  to  make  changes  to  the  forest  plan 
which  are  not  significant  enough  to 
warrant  a  major  amendment  An 
environmental  ilx^)aci  stetement  will  not 
be  required  for  a  minor  amendment 
unless  the  amendment  is  being  made  in 
conjunction  with  a  project  decision 
whidi  requires  preparation  of  an 
environmoital  impact  stetement  in 
accordance  with  NEPA. 

(1)  Notice  of  all  minor  amendmente 
shall  be  provided  in  a  newspaper  of 
general  circulation  in  accordance  with 
36  CFR  part  217.  A  minor  amendment 
shall  be  effective  no  sooner  than  7  days 
after  the  date  ol  public  notice. 

(2)  The  Fwest  Supervisor  shaH  be  die 
responsible  official. 

(3)  Circomstences  diat  could  indicate 
a  mhior  amendment  is  warranted 
include,  but  are  not  limited  to: 

(i)  A  need  to  correct  minor  factual 
errors  in  the  plan. 

(ii)  Conditians  at  a  project  location 
warrant  a  site-specific  exception  to  the 
forest  plan. 

(iii)  Minor  adjustments  in 
management  area  boundaries  (» 
management  prescriptions  are  needed. 

(d)  Appeal.  A  decision  to  amend  a 
forest  plan  is  subject  to  appeal  under  the 
procedures  of  36  CFR  part  217. 

Section  219.38  Interdisciplinary 
approach. 

An  interdisciplinary  team  shall  be 
used  to  amend  at  revise  the  forest  plan 
and  to  develop  the  annual  monitoring 
and  evaluation  report  The  team,  whose 
members  shall  represent  resources  and/ 
or  disciplines  relevant  to  the  planning 
area,  shall  integrate  knowledge  of  the 
physical,  biological,  economic  and 
social  sciences  and  environmental 
design  arts.  The  team  may  consist  of 
whatever  combination  of  Forest  Service 
and  other  Federal  government  personnel 
is  necessary  to  achieve  an 
interdisciplinary  approach  and  may 
involve  other  persons  during  appropriate 
steps  in  the  process  when  specialized 
knowledge  does  not  exist  within  the 
team  iteelf. 


Section  219.39  Public  participation  and 
government  coordination. 

(a)  Public  partidpatioo  aad 
coordinatiaa  widi  other  Federal 
agencies  and  Stete,  local  and  bMfian 
tribal  governments  is  an  inle^al  and  on- 
going part  of  die  implenentation, 
monitoring  and  ev^uation,  amenchnent 
and  revision  of  forest  plans.  The  intent 
is  to  inform  and  involve  interested 
parties  In  land  and  resource 
management  decisionmaking,  to  provide 
for  recograzing  and  coordinating  forest 
management  widi  the  objectives  of  other 
governments,  snd  to  encourage  conflict 
resolution.  To  the  extent  practicable, 
plaraiing  activities  should  be 
coordinated  with  owners  of  lends  thet 
are  intermingled  with,  or  dependent  for 
access  upon.  National  Fonat  System 
lands.  To  enhance  awareness  of 
involvement  opportunities,  die  Forest 
Supervisor  shall: 

(1)  Maintain  a  Bst  of  individuals, 
organizations,  government  agencies,  and 
pubhc  officials  wiio  have  indicated  a 
desire  to  be  informed  about  forest 
planning  or  project  activities  on  the 
Forest.  This  shall  include: 

(i)  Designated  representatives  of  other 
affected  Federal  agencies. 

(ii)  The  official  or  agency  so 
designated  as  a  clearinghouse  for  the 
affected  State(s]  agencies,  including,  if 
applicable,  the  Commonwealth  of  Puerto 
Rjco. 

(iii)  Desi^ated  r^ireaeatatives  of 
Indian  tribal  governments  and  Alaska 
natives. 

(iv)  Designated  representetives  of 
local  county  or  municipal  governments. 

(2)  Periodically  provide  notice  to  the 
general  public  of  die  opportunity  to  be 
included  in  the  listing.  Tliis  notice  may 
be  achieved  in  concert  with  the  public 
notice  requirements  for  the  annual 
monitoring  and  evaluation  report. 

(b)  The  Forest  Supervisor  shall 
develop  and  maintain  {banning  records 
that  document  the  process  to  amend  or 
revise  the  forest  plan.  Disclosure  of 
information  in  the  planning  records  is 
subject  to  the  provisions  of  the  Freedom 
of  Information  Act. 

(c)  Copies  of  forest  plans  shall  be 
available  for  public  review  at  all  Forest 
Service  offices  on  the  Forest  in  the 
respective  Regional  Office,  and  at  one  or 
more  additi'onal  locations,  to  be 
determined  by  the  Forest  Supervisor, 
that  will  offer  convenient  access  to  the 
public 

Section  219.40  Integrated  resource 
management 

Forest  planning  shall  provide  an 
integrated,  ecosystem  approach  to 
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rmourc*  management,  enaure 
environmental  protection,  and  maintain 
the  long-tenn  productivity  of  the  land  in 
accordance  with  the  proviaions  of  this 
section.  Some  of  diete  provisiona  are 
applicable  only  to  forest  plans,  while 
other  requirements  will  be  recognized 
duiiag  forest  planning  but  become 
spedflcally  applicable  during  project 
ckBcisionmaking. 

(a)  Forest  plans  shall  provide  for 
integrated  resource  management  and 
coordination  of  all  resource  uses  and 
valuea  on  a  multiple-uae  and  auatained- 
yield  baais.  Management  direction  ahall 
be  eatabliahed  for  applicable  resource 
usea  or  valuea  including,  but  not  limited 
to.  aoil  water,  fiah.  wildlife,  grazing, 
timber,  oil  gaa,  recreation.  Kdldemeaa. 
viaual  cultural,  hiatoric,  air.  vegetative, 
and  mineral  reaotvcea  and  diveraity.  In 
addition,  forest  plans  shall  establish 
management  diiection  for  developing 
and  maintaining  the  infrastructure 
necessary  to  support  the  planned 
resource  management  program  and  for 
developing  land  ownership  and  access 
patterns  which  meet  public  needs  while 
protecting  or  enhancing  other  resource 
values. 

(b)  Forest  plans  shall  provide  for 
diversity  of  plant  and  animal  species 
and  communities  by  identifying 
management  indicators  and  specifying 
measurable  conditions  to: 

(1)  Conserve  threatened  or 
endangered  species.  Standards  for  the 
management  of  species  listed  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  (18  U.S.C.  1501  et  seq.),  shall 
follow  approved  recovery  plans  and 
biological  opinions.  Once  a  species  has 
been  listed  under  the  Endangered 
Species  Act  of  1973,  as  amended,  the 
viability  requirement  of  paragraph  (b)(2) 
of  this  section  no  longer  applies  to  that 
species.  Habitat  nee^  shaU  be 
identified  and  measures  prescribed  in 
the  forest  plan  for  the  recovery  and 
conservation  of  threatened  or 
endangered  species. 

(2)  Maintain  viable  populations  of 
native  plant  and  animal  species  by 
designating  in  the  forest  plan  sensitive 
species  and  providing  standards  and 
guidelines  that  will  ensure  their 
consecvation  when  an  activity  or  project 
is  proposed  that  would  affect  their 
habitat. 

(3)  Protect  rare  or  unique  biological 
communities. 

(4)  Provide  habitat  capability  needed 
to  support  populations  of  species  at 
selected  levels  for  commercial. 
recreational,  scientific  subsistence,  or 
aesthetic  values. 

(5)  Monitor  trends  in  management 
indicators  relative  to  goals,  objectives, 
and  standards  and  guidelinea 


eatabliahed  in  the  foreat  plan. 
Management  indicatora  ahall  include: 

(i)  Threatened  or  endangered  plant 
and  animal  apecies  as  identified  on 
Federal  plats  for  the  planning  area  (50 
CFR  17.11  and  17.12). 

(ii)  Sensitive  species. 

(iii)  Special  habitats  and  rare  or 
unique  biological  communities  identified 
for  the  planning  area. 

(iv)  Species,  or  groups  of  species,  in 
the  planning  area  being  managed  for 
commercial,  recreational,  scientific, 
subsistence,  or  aesthetic  values  or  uses. 

(c)  In  those  cases  where  the  forest 
plan  includes  an  objective  for  timber 
production,  the  forest  plan  shall 
determine  the  long-term  sustained-yield 
timber  capacity  and  the  allowable  sale 
quantity.  These  determinations  shall  be 
based  on  suitable-scheduled  lands. 

(1)  After  establishment  of  an 
allowable  sale  quantity  through  forest 
plan  amendment  or  revision,  as  a 
general  rule,  projected  timber  sale  levels 
by  decade  shall  be  constant  or 
increasing  over  time.  Projected  timber 
sale  levels  for  any  decade  shall  not 
exceed  the  long-term  sustained-yield 
timber  capacity.  Exceptions  to  either  of 
these  requirements  are  permitted  in  the 
forest  plan  only  to  meet  overall  multiple- 
use  objectives.  These  requirements  shall 
apply  to  regulated  volume  only. 

(2)  Projected  timber  sale  levels  shall 
provide  for  a  forest  inventory  condition 
that  will  enable  perpetual  timber 
harvest  which  meets  the  principle  of 
sustained-yield  and  multiple-use 
objectives  of  the  forest  plan. 

(3)  The  total  volume  of  timber  sold 
from  suitable-scheduled  lands  over  the 
first  decade  cannot  exceed  the 
allowable  sale  quantity.  Only  the  timber 
sold  that  was  included  in  the  calculation 
of  the  allowable  sale  quantity  shall  be 
chargeable  to  the  allowable  sale 
quantity.  Nothing  in  this  paragraph  shall 
prohibit  the  Secretary  from  salvage  or 
sanitation  harvesting  of  timber  stands 
which  are  substantially  damaged  by  fire, 
windthrow.  or  other  catastrophe,  or 
which  are  in  imminent  danger  from 
insect  or  disease  attack. 

(4)  The  time  period  to  be  used  for 
calculating  achievement  of  the 
allowable  sale  quantity  shall  be  based 
on  the  effective  date  of  the  forest  plan,  a 
forest  plan  revision,  or  any  subsequent 
amendment  of  the  allowable  sale 
quantity,  unless  otherwise  stated  in  the 
decision  dociunent.  The  time  period 
shall  begin: 

(i)  At  the  start  of  the  first  fiscal  year 
following  the  effective  date,  if  the 
effective  date  falls  within  ^e  last  six 
months  of  a  fiscal  year;  or 


(ii)  At  the  start  of  the  fiscal  year,  if  the 
effective  date  falls  within  the  first  six 
months  of  a  fiscal  year. 

(5)  At  the  end  of  the  first  decade  of 
the  forest  plan,  the  allowable  sale 
quantity  for  the  first  decade  shall  be 
extended  to  apply  until  the  allowable 
sale  quantity  in  the  forest  plan  is 
amended  or  the  forest  plan  is  revised. 
The  amount  of  timber  which  may  be 
sold  in  the  subsequent  period  of  years 
prior  to  amendment  of  the  allowable 
sale  quantity  or  forest  plan  revision 
shall  not  exceed  the  sum  of  the 
following: 

(i)  The  total  volume  obtained  by 
multiplying  the  average  annual 
allowable  sale  quantity  for  the  first   ■ 
decade  by  the  number  of  years  (five  or 
less)  until  the  plan  is  expected  to  be 
amended  or  revised. 

(ii)  The  difference  between  the 
allowable  sale  quantity  for  the  first 
decade  of  the  forest  plan  and  the  volume 
of  the  allowable  sale  quantity  that  has 
been  sold. 

(6)  In  those  cases  where  a  forest  has 
less  than  200,000  acres  of  land  which  are 
capable  of  producing  at  least  20  cubiq 
feet/acre/year  and  which  were  not 
withdrawn  from  the  suited  land  base 
due  to  a  provision  of  {  219.41(b)(1)  of 
this  subpart,  the  Regional  Forester  may 
combine  two  or  more  forests  for 
purposes  of  determining  long-term 
sustained-yield  timber  capacity. 

(7)  All  even-aged  stands  scheduled  to 
be  harvested  during  the  plan  period  will 
generally  have  reached  culmination  of 
mean  annual  increment  of  growth,  based 
on  cubic  foot  measure,  except  as 
follows: 

(i)  This  requirement  does  not  apply  to 
silvicultural  practices  such  as  thinning 
or  other  stand  improvement  measures; 
to  salvage  or  sanitation  harvesting  of 
stands  which  are  substantially  damaged 
by  fire,  windthrow,  or  other 
catastrophes,  or  which  are  in  inuninent 
danger  from  insect  or  disease  attacks;  or 
to  cutting  for  experimental  and  research 
purposes. 

(ii)  Exceptions  to  this  requirement 
shall  be  permitted  in  the  forest  plan  for 
the  harvest  of  particular  species  of  trees 
if  overall  multiple-use  goals  and 
objectives  would  be  better  attained.  Any 
revision  or  amendment  to  a  forest  plan 
to  permit  such  exceptions  shall  be 
accompanied  by  an  environmental 
impact  statement  made  available  to  the 
public  for  at  least  a  90-day  comment 
period. 

(8)  The  plan  shall  identify  the  planned 
timber  sale  program  for  the  decade  by 
displaying  the  allowable  sale  quantity  of 
timber  and  the  proportion  of  probable 
timber  harvest  methods. 
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(d)  Consistent  with  relative  resource 
values  identified  in  the  forest  plan, 
forest  plans  and  project  decisionmaking 
shall  provide  for  the  identification  of 
special  conditions  or  hazards  to  the 
resources  in  order  to: 

(1)  Minimize  serious  or  long-lasting 
hazards  from  Qood,  wind,  wildfire, 
erosion,  or  other  natural  physical  forces 
unless  these  are  specifically  excepted, 
as  in  wilderness. 

(2)  Prevent  or  reduce  serious,  long- 
lasting  hazards  and  damage  from  pest 
organisms,  utilizing  principles  of 
integrated  pest  management 

(3)  Protect  air  quality  related  values 
within  Class  I  areas  by:  - 

(i)  Providing  standards  and  guidelines 
for  Forest  Service  management  practices 
which  could  affect  air  quality  related 
values,  and 

(ii)  Providing  recommendations  to  the 
State  regarding  potential  adverse  e^cta 
fi^m  pollution. 

(e)  Forest  plans  and  project 
decisionmaking  shall  provide  for  the 
protection  and  conservation  of  soil  and 
water  resources  mcluding  streams, 
streambanks.  shorelines,  lakes, 
wetlands,  floodplains,  and  other  bodies 
of  water  and  shall  not  allow  significant 
or  permanent  impairment  of  the 
productivity  of  the  land. 

(f)  In  project  decisiomnaking,  the 
responsible  official  shall  ensure  that 
even-aged  management  is  only  ^plied 
when: 

(1)  If  clearcutting  is  to  be  used,  it  ia 
determined  to  be  the  optimum  method 
for  sustaining  important  forest  values 
identified  in  the  forest  plan. 

(2)  The  blocks,  patches,  or  strips  are 
shaped  and  blended  to  the  extent 
practicable  with  the  natural  terrain,  to 
achieve  aesthetic,  wildlife  habitat,  or 
other  direction  established  in  the  plan. 

(3)  Maximum  sizes  of  harvested  areas 
are  in  compliance  with  standards 
prescribed  during  forest  planning  to  best 
meet  overall  multiple-use  objectives. 
These  sizes  shaQ  not  apply  to  areas 
harvested  aa  part  of  ecological 
restoration  following  natural 
catastrophes  such  as  fire,  windstorm, 
and  insect  or  disease  attack.  Other 
exceptions  to  the  establidied  limits  may 
be  exceeded  on  a  project  basis  only 
after  completion  of  a  forest  plan 
amendment  accompanied  by  an 
environmental  impact  statement  and 
Regional  Forester  review  prior  to 
approval. 

(4)  Dispersion  of  openings  are  in 
compliance  with  standards  preacribed 
during  forest  planning  to  best  meet 
overall  miilti|^e-use  goals  and 
objectives. 

(g)  In  project  decisionmaking,  the 
responsible  official  shaU  ensure: 


(1)  That  any  roads  to  be  constructed 
are  designed  to  standards  appropriate 
for  intended  uses,  considering  safety, 
cost  of  transportation,  and  impacts  on 
land  and  resotirces. 

(2)  That  temporary  roads  not  needed 
to  meet  long-term  National  Forest 
transportation  needs  are  designed  with 
the  goal  of  re-establishing  vegetative 
cover  on  the  roadway  and  areas  where 
the  vegetative  cover  has  been  disturbed, 
within  ten  years  after  the  termination  of 
the  contract  permit  or  lease  authorizing 
the  road  either  through  artificial  or 
natural  means. 

(h)  In  project  decisionmaking,  the 
responsible  official  shall  provide  special 
attention  to  land  and  vegetation 
approximately  100  feet  from  tiie  edges  of 
all  perennial  streams,  lakes,  and  other 
bodies  of  water.  This  area  shall 
correspond  to  at  least  the  recognizable 
area  dominated  by  the  riparian 
vegetation.  No  management  practices 
causing  detrimental  dianges  in  water 
temperatures  or  chemical  composition, 
blockages  of  water  courses,  or  deposits 
of  sediment  shall  be  permitted  within 
these  areas  which  seriously  and 
adversely  affect  water  conditions  or  fish 
habitat  Topography,  vegetation  type, 
soil,  climatic  conditions,  management 
objectives,  and  other  factors  shall  be 
considered  in  determining  what 
practices  may  be  performed  within  these 
areas  or  the  constraints  to  be  placed 
upon  their  performance. 

Section  219.41  Lands  not  suited  for 
timber  production 

(a)  Forest  plans  shall  identify  lands 
not  suited  for  timber  production.  Such 
determinations  shall  be  incorporated 
into  management  area  prescripUoM  or 
forest-wide  standards  and  goidetines, 
with  site  conditions  verified  at  the  time 
of  project  evaluatioiL 

(b)  The  suitability  of  lands  for  timber 
production  shall  be  determined  in 
accordance  with  the  following: 

(1)  Lands  not  suited  for  timber 
production  riiall  be  identified  on  oiaps. 
either  in  the  forest  plan  or  the  planning 
records,  or  otherwise  described  in  a 
manner  in  which  they  can  be  readily 
recognized.  Lands  shall  be  identified  as 
not  suited  for  timber  production  if  any  of 
the  following  conditions  applsr 

(i)  The  land  has  been  witlukawn  from 
timber  production  by  an  Act  of 
Congress,  the  Secretary  of  Agriculture  or 
the  Chief  of  die  Forest  Service; 

(ii)  Timber  production  on  these  lands 
would  violate  statute.  Executive  order, 
or  regulation; 

(iii)  The  land  does  not  meet  the 
definition  of  forested  land  aa  set  forth  in 
t  219.32  o<  this  subpart; 


(iv)  The  land  is  not  physically  or 
biologically  capable  of  growing  tree 
species  for  commercial  use; 

(v)  Soil  and  watershed  conditions 
would  be  irreversibly  damaged  by 
harvesting  under  available  technology; 

(vi)  There  is  not  reasonable  assurance 
that  such  lands  can  be  adequately 
reforested  within  five  years  of  final 
harvest. 

(A)  The  reforestation  requirement  ef 
paragraph  (b)(l)(vi)  ahall  not  prohibit 
the  harvesting  of  timber  when 
permanent  openings  are  created  for 
wildlife  habitat  improvement  vistaa, 
recreation  uses,  or  similar  purposes. 

(B)  Research  and  experience  shall  be 
the  basis  for  determining  whether  the 
harvest  and  regeneration  practices 
planned  can  be  expected  to  result  in 
adequate  reforestation.  Adequate 
reforestation  means  that  the  cut  aree 
will  contain  the  minimum  number,  size, 
distribution,  tmd  ^lecies  composition  of 
regeneration  as  identified  in  the  forest 
plan.  Five  years  after  final  harvest 
means  five  years  after  clearcutting. 
final  overstory  removal  in  shdterwood 
cutting,  seed  tree  removal  cut  in  seed 
tree  cutting,  or  selection  cutting. 

(2)  In  addition  to  the  lands  identified 
in  paragraph  (b)(l]  of  this  paragraph, 
lands  in  eidier  of  die  following 
categoriea  shall  be  identified  u  not 
suited  far  timber  production  provided 
they  can  be  identified  on  maps,  either  in 
the  forest  plan  or  die  planning  records, 
or  otherwise  describ^l  bi  a  manner  that 
they  can  be  readily  recognized: 

(i)  The  management  prescr^>tion 
applicable  to  the  land  indades 
standards  and  guidelines  that  preclude 
timber  production. 

(ii)  Based  on  economic  factors,  timber 
production  is  clearly  not  feasible  on  the 
land  now  or  in  the  future.  Areas 
identified  include  lands  where  there  is 
no  reasonable  expectation  that  the 
timber  can  be  sold,  or  thet  the  benefits 
wiD  exceed  the  costs  of  the  Forest 
Service  to  prepare  and  offer  the  timber 
for  sale.  Factors  associated  with  such 
lands  include  excessively  high  costs  and 
low  product  value  under  any  anticipated 
short-term  or  long-term  market 
conditions.  These  factors  are  related  to 
extremely  high  cost  of  eccess,  low  site 
productivity,  isolated  stands,  or  other 
similar  circumstances  affecting  the 
relationship  of  costs  and  benefits. 

(3)  AQ  remaining  lands  shall  be 
identified  as  suitable  for  timber 
production  and  placed  in  one  of  the 
following  categories: 

(i)  Lands  needed  for  timber  production 
to  meet  forest  plan  mnltrple-use  goals 
and  objectives  shall  be  classified  as 
"auitable-acheduled"  and  serve  as  the 
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basis  for  determining  the  allowable  sale 
quantity  and  long-term  sustained-yield 
timber  capacity 

(ii)  Lands  not  needed  for  timber 
production  to  meet  forest  plan  multiple- 
use  goals  and  objectives,  including 
financial  and  economic  considerations, 
or  lands  for  which  there  is  need  to  defer 
a  determination  as  to  their  suitabihty 
shall  be  identified  as  "suitable- 
unscheduled"  and  shall  not  be  used  in 
determining  the  allowable  sale  quantity 
and  long-term  sustained-yield  timber 
capacity. 

(c)  Timber  harvesting  may  occur  on 
lands  identified  as  not  suited  or 
"suitable-unscheduled"  only  for  salvage 
sales,  for  sales  necessary  to  protect 
other  multiple-use  values,  or  for 
activities  that  meet  non-timber 
objectives  consistent  with  the  forest 
plan.  Any  volume  harvested  under  such 
conditions  shall  not  be  considered 
chargeable  volume  and  shall  not 
contribute  towards  acccHnplishment  of 
the  allowable  sale  quantity.  These  lands 
shall  continue  to  be  treated  for 
reforestation  purposes  if  necessary  to 
achieve  the  multiple-use  objectives  of 
the  plan. 

(d)  Lands  identified  as  not  suited  for 
timber  production  shall  be  reviewed  at 
least  every  ten  years.  Lands  identified 
as  not  suited  w  "suitable-unscheduled" 
may  be  redesignated  at  any  time  by 
amendment  or  revision  of  the  forest  plan 
if  conditions  have  changed.  The  time 
period  for  the  ten-year  review  shall 
begin  upon  the  effective  date  of 
approval  of  die  initial  forest  plan  or  the 
effective  date  of  any  forest  plan  revision 
or  amendment  whidi  included  a  review 
of  all  not  suited  lands. 

Section  219.42  Evaluation  for  special 
designations. 

(a)  Roadless  Areas.  Unless  Federal 
statute  directs  otherwise,  all  roadless, 
undeveloped  areas  shall  be  evaluated 
for  wilderness  designation  during  forest 
plan  revision.  Evaluation  of  roadless, 
undeveloped  areas  for  wilderness 
designation  shall  be  limited  to  areas: 

(1)  At  least  5,000  acres  in  size  unless 
contiguous  to  existing  or 
Administration-endorsed  imits  of  the 
National  Wilderness  Preservation 
System. 

(2)  East  of  the  100th  meridian,  having 
sufficient  size  as  to  make  practicable  its 
preservation  and  itse  in  an  unimpaired 
condition. 

(b)  Wild  and  Scenic  Rivers:  The 
eligibility  of  potential  %vild  and  scenic 
rivers  during  forest  plan  revision  shall 
be  evaluated  if  either  of  the  following 
apply: 

(1)  Federal  legislation  requires 
evaluation,  or 


(2)  There  is  new  information  or 
changed  conditions  which  indicate  a 
need  to  change  the  forest  plan. 

(c)  Research  Natural  Areas.  Forest 
plan  revision  shall  include  consideration 
of  any  new  information  or  conditions 
which  could  result  in  the  identification 
of  Research  Natural  Areas.  Such  areas 
shall  include  examples  of  important 
forest  shrubland.  grassland,  alpine, 
aquatic,  and  geologic  types  that  have 
special  or  unique  characteristics  of 
scientific  interest  and  importance  and 
that  are  needed  to  complete  the  national 
network  of  Research  Natural  Areas. 
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Annual  report 

219.35(d) 

Established      in      forest 

219.33(aM1)(v) 

plans. 

Evaluatlor>— definition 

219.32 

219.32 

Purpose 

219.35(a) 

Related  to  management 

219.40(b)(5) 

indicators. 

Results  of 

219.35(b) 

219.35(c) 

Roleof  RPA 

219.35(d)(3)(il 

National  planning  and  deci- 

sion documents: 

Relationship     to     forest 

219.33(d)(3) 

plans. 

NEPA: 

NEPA  procedures— defini- 

219.32 

tion. 

NEPA  compliance— forest 

219.33(c)(1) 

planning. 

NEPA           compliance — 

219.33(c)(2) 

project  decisionmaking. 

Non-declining  flow 

219.40(c)(1) 

Objectives: 

Definition » 

219.32 

Established      in      forest 

219.33(a)(1)(i) 

plans. 

Relationship  to  standards 

219.33(a)(2) 

and  guiOelines  (consist-. 

ency  requirements). 

OH  and  gas  resources 

219.40(a) 

Plan  period: 

Definition 

219.32 

Triggering  revision 

219.36(a) 

Planned    timber   sale    pro- 

219.40(c)(8) 

gram. 

Planning  area 

219.32 

Planning  records 

219.39(b) 

Present  net  value: 

Definition 

219.32 

Display  of 

219.36(e)(1)(ru)(A) 

Programmatic  environmental 

impact  statement 

Accompanying  forest  plan.. 

219.33(c)(1) 

219.36(e) 

219.32 

Related  to  project  deci- 

219.33(c)(2) 

sionmaking. 

Project 

Definition 

219.32 

Initiated  outside  sger>cy 

219.33(b) 

Project  decisionmaking: 

As  related  to  forest  plan 

219.37«4 

Related    to    consistency 

219.34(a) 

with  forest  plan. 

219.34(b) 

Related  to  NEPA  compli- 

219.33(c)(2) 

ance. 

219.34(a) 

Role  within  planning/deci- 

219.33 (b) 

sion  frameworK. 

Principles 

219.30(b) 

Public  comment  periods: 

For  exceptions  to  CMAI 

219.40(c)(7)(ii) 

219.37(b) 

For  Note*  of  Intent  for 

219.36(c)(1) 

revision. 

For  review  of  draft  EIS  for 

219.36(e)(2)(i) 

revision. 

Put>lic  involvement/Govem- 

219.39 

ment  coordination. 

Availability  of  plans «... 

219.39(c) 

During  revision 

219.36(C) 

219.36(e)(2) 

Intent  of « 

219.39(a) 

MaHing  list 

219.39(a)(1) 

219.39(a)(2) 
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Regulatory  text 

219.36(c)(2) 

Range 

219.40(a) 

Recreation  resource....^. 

219.40(a) 

Reforestation: 

On    suitable-unscheduled 

219.41(c) 

lands. 

On  unauited  lands 

21941(c) 

Requirements  for „ 

219.41(b)(1HvO 

Regional  Guide: 

For     Pacific     Southwest 

219.31(a)(2) 

Region. 

For  all  other  Regions 

219.31(d) 

Regional  planning  and  deci- 

sion documents: 

Relatiorfship     to     forest 

219.33(d)(3) 

plans. 

Regulated  volume: 

219.32 

Use  in  calculations 

219.40(C)(1) 

Research  Natural  Areas 

219.42(c) 

Research  Needs 

219.35(C)(2) 

Responsible  official: 

Definition 

219.32 

For  major  amerxlment 

219.37(b)C2) 

For  minor  amer>dment 

219J7(cK2) 

For  revision 

219.36(b) 

Revision: 

Alternatives  (see  Alterna- 

tives) 

Appeal  (see  Appeal) 

AppHcatMlity  to  previously 

approved. 

219.34(b)(3) 

Analysis  (see  Analysis) 

Effect  on  Implementation.... 

219.34(c) 

Effective  date 

219.36(e)(2)CH0 

Environmental        impact 

219.36(e) 

statement 

Government   coordination 

ordination). 

Notice  of  Intent  for 

219.36(c) 

Public   comment   periods 

(see    Public    comment 

periods) 

Pul>lic  rwtice  of 

219.36(c) 

219.36(e)(2) 

Resoonsible  official 

219.36(b) 

Transition  procedures 

219.31(a)(3) 

219.31(b) 

Triggers  to  initiate 

219.36(a) 

Riparian  areas 

219.40(h) 

Roadless  areas 

219.42(a) 

Roads: 

As  part  of  integrated  re- 

219.40(a) 

source  management 

219.40(g) 

ResponsUe  Officiak 

Dofinrtioo « 

219.32 
219.37(b)(2) 

ror  maior  aiiNNKJiiiaiiL........ 

For  minor  amendmant 

219.37(c)(2) 

For  revision 

219.36(b) 

RPA  Assessment  and  Pro- 

gram: 

Definition 

219.32 

Relationship     to     forest 

219.33(d)(3)(i) 

plans. 

219.35(dH3)(i) 

Sensitive  species: 

As  s  msnagament  irxfica- 

tor. 
As  related  to  diversity  re- 

219.40(bM5)fii) 

219.40(bH2) 

quirements. 

Definition 

219.32 

Shspe  of  harvest  openings.... 

219.40(f)(2) 

Size  of  hsrvest  openings 

219.40(fK3) 

Soi  and  water  reaources: 

As  part  of  integrsted  re- 

219.40(a) 

source  management 

Protection  of ».»»»».. 

219.40(s) 
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DvNnillon  .»»«»„»„.«.».»». 

219.32 

HWHI  fWMC«OffVM««>»»« 

219.41(c) 

■  .^— All ^j -  * 

219.41  (bH3)« 

219.41(d) 

TtaMtanad  or  andWgarad 

■paciaa: 

219.40(b)(5)(D 

ConaarvaHon  oi.......««......... 

219.40(bKt> 

T1n<)ar  produoiion: 
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219.32 

Tranailioii  to  Subpart  B 

219.31 

DrtWton 

219.32 

UnMattad  (oraat  piana  (oaa 

Subpart  A): 

UnauNad  Iwida 

219.41 
219.41(d) 

lO-yaar  ra^taw... 

Aa  raiatod  to  ASO 

219.41(c)    • 

FM-aoMantoidaalNy.... 

219.41(bK1) 

Haivaai  laakidiona 

219.41(c) 

ManiMad  in  toraal  plana 

219.33(aH1)fiv) 
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219.41(d) 
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DEPARTMENT  OF  EDUCATION 
(COFA  Na  M.asS] 

Foreign  Language  Materials 
AcquWtlon  Program  Invitations  for 
AppacaHona  for  New  Awards  for  Fiscal 
Year  (FY)  1991 

Purpose  of  Program:  To  provide  grants 
to  State  and  local  public  libraries  for  the 
acquisition  of  foreign  language  materials 
to  meet  the  needs  of  the  communities 
they  serve. 

Eligible  Applicants:  State  and  local 
public  libraries,  except  that  a  library 
may  not  receive  more  than  one  grant 
under  the  Foreign  Language  Materials 
Acquisition  Program  in  any  fiscal  year. 

Deadline  for  Transmittal  of 
Applications:  May  15, 1991. 

Deadline  for  Intergovernmental 
Review:  July  15, 1991. 

Deadline  for  Comments  by  State 
Library  Administrative  Agency:  July  15, 
1991. 


Applications  Available:  March  15, 
199L 

Available  Funds:  $976,000. 

Estimated  Range  of  Awards:  $2,500- 
$125,000.  Under  this  program,  grant 
awards  may  not  exceed  $35,000  except 
that  the  Secretary  is  authorized  to  use 
up  to  30  percent  of  the  funds  available  to 
make  grants  in  amoimts  between  $35,000 
and  $125,00a 

Estimated  Average  Size  of  Awards: 
$30,000  for  grant  awards  $35,000  and 
below;  $73,000  for  grant  awards  between 
$35,000  and  $125,000. 

Estimated  Number  of  A  wards:  20-25 
awards  of  $35,000  or  below;  3-5  awards 
between  $35,000  and  $125,000. 

NotK  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  12  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79,  80,  81,  82,  85.  and 


80;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  76a 

For  Applications  or  Information 
Contact  Ray  M.  Fry.  Acting  Director. 
Library  Development  Sta^,  Office  of 
Library  Programs,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue  NW., 
room  404.  Washington.  DC  20208-5571. 
Telephone  (202)  219-1315.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

ftogram  Authority:  20  U.S.C.  351  et  seq. 

Dated:  February  11, 1991. 
CuiBtaiNMf  T.  Cross. 
Assistant  Secretary. 
[PR  Doc.  91-3671  Filed  i-14-fll;  8:45  am] 
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FEDERAL  AVUTION 
ADMINISTRATION 

14  CFR  Parts  121  and  135 
[Oodm  Na  2S14a;  NeOo*  Na  ^^^€] 
RlNai20-AC33 

Antt-Onig  Program  for  Personnel 
Engaged  In  SpecHled  Aviation 


:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking. 


r.  On  November  14, 1988.  the 
FAA  issued  a  Tmal  rule  requiring 
specified  aviation  employers  and 
operators  to  submit  and  to  implement 
anti-dnig  programs  for  personnel 
performing  sensitive  safety-  and 
security-related  functions.  This  notice 
proposes  modifications  to  the  scope  of 
the  final  rule  to  exclude  most  entities 
conducting  operations  that  do  not 
require  a  part  121  or  part  135  certificate 
from  the  coverage  of  the  anti-drug  rule. 
OATIS:  Send  or  deliver  comments  by 
April  1, 1991. 

ADonnacs:  Send  or  deliver  comments 
on  this  notice,  in  duplicate,  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
(AGC-10).  room  915G.  Docket  No.  25148. 
800  Independence  Avenue  SW.. 
Washington.  DC  20591.  Comments  must 
be  marked  "Docket  No.  25148." 
Comments  may  be  examined  in  the 
Rules  Docket  between  8:30  a.m.  and  5 
p.m.  on  weekdays,  except  Federal 
holidays. 

TOR  mmmm  sitoihiation  contact: 
Mr.  William  R.  McAndrew.  Office  of 
Aviation  Medicine.  Drug  Abatement 
Branch  (AAM-220].  Federal  Aviation 
Administration.  400  Seventh  Street,  SW.. 
Washington.  DC  20590;  telephone  (202) 
366-6710. 

SU^fiaHtNTAIIY  mtonmation: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  should 
identify  the  regulatory  docket  or  notice 
number  and  should  be  submitted  in 
triplicate  to  the  Rules  Docket  address 
specified  above.  AH  comments  received 
on  or  '  ^fore  the  dosing  date  for 
commL    s  specified  will  be  considered 
by  the  Administrator  before  taking 


action  on  this  proposed  rulemaking.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  Federal 
Aviation  Administration  (FAA) 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  24158."  The  postcard  will  be 
dated  and  time  stamped  and  mailed  to 
the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attn:  Public  Inquiry 
Center  (APA-230).  800  Independence 
Avenue.  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3484.  Requests  must 
include  the  notice  number  identified  in 
this  final  NPRM.  Persons  interested  in 
being  placed  on  a  mailing  list  for  future 
rulemaking  actions  should  request  a 
copy  of  Advisory  Circular  11-2A,  Notice 
of  Ftoposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedures. 

Background 

The  rulemaking  process  that  led  to 
promulgation  of  the  final  anti-drug 
regulations  began  in  late  1986.  On 
December  4. 1986.  the  FAA  issued  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  (51  FR  44432;  December  9. 
1986).  The  ANPRM  invited  comment 
from  interested  persons  on  drug  and 
alcohol  abuse  by  personnel  in  the 
aviation  industry.  The  ANPRM  also 
solicited  comment  on  the  options  that 
the  FAA  should  consider  to  protect  and 
maintain  aviation  safety  in  light  of  any 
drug  and  alcohol  use  in  the  aviation 
industry. 

On  March  3, 1988.  the  FAA  issued  a 
notice  of  proposed  rulemaking  (NPRM) 
(53  FR  8368;  March  14. 1988)  that 
analyzed  the  comments  submitted  on 
the  ANPRM  and  set  forth  proposed 
regulations  for  comment  by  interested 
persons.  The  FAA  received  over  900 
comments  in  response  to  the  ANPRM 
and  the  NPRM. 

The  FAA  also  held  three  public 
hearings  across  the  country  on  the 
proposed  regulations  contained  in  the 
NPRM.  Each  hearing  was  recorded,  by  a 
court  reporter  and  the  hearing  transcript 


was  placed  in  the  public  docket  for  the 
rulemaking. 

The  FAA  issued  the  final  anti-drug 
rule  on  November  14. 1988  (53  FR  47024; 
November  21, 1988)  requiring  certain 
aviation  employers  and  operators  to 
develop  and  to  implement  an  anti-drug 
program  for  employees  performing 
sensitive  safety-  or  security-related 
functions.  After  the  final  rule  was 
issued,  the  FAA  continued  to  review  the 
implementation  requirements  contained 
in  the  final  anti-drug  rule  and  became 
aware  that  the  timeframes  for 
employers'  submission  of  their  anti-drug 
program  plans  for  FAA  approval  were 
unrealistic.  Consequently,  on  April  11, 
1989,  the  FAA  amended  the  final  rule  to 
extend  certain  compliance  dates  and 
make  other  minor  revisions  (54  FR 
15148;  April  14. 1989).  Similarly,  on 
December  11, 1989.  die  FAA  amended 
the  final  rule  to  delay  the  compliance 
date  for  drug  testing  of  covered 
employees  located  outside  the  territory 
of  the  United  States  (54  FR  53283; 
December  27, 1989). 

The  FAA  amended  the  final  rule  on 
January  29, 1990.  to  allow  employers 
increased  flexibility  concerning  when  ' 
they  may  conduct  testing,  as  long  as  part 
67  medical  examinees  are  tested  early  in 
the  implementation  of  the  employer's 
anti-drug  program  (55  FR  3698;  February 
2, 1990). 

As  part  of  its  responsibility  to  provide 
guidance  to  the  industry  on  rule 
compliance,  the  FAA  has  continually 
reviewed  the  rule's  implementation 
requirements.  As  a  result,  the  FAA  has 
become  concerned  about  the  scope  of 
the  final  rule,  particularly  its  inclusion  of 
those  aviation  entities  conducting 
operations  otherwise  excluded  from  the 
requirements  of  Parts  121  and  135.  These 
operators  (hereinafter  "{ 135.1(c) 
operators")  are  included  in  the  final 
anti-drug  rule  under  the  provisions  of  14 
CFR  135.1(c),  which  incorporates  most  of 
the  operators  conducting  operations 
listed  in  14  CFR  135.1(b).  These 
operators  conduct  the  following  types  of 
operations:  Student  instruction;  nonstop 
sightseeing  flights  that  take  off  and  land 
at  the  same  airport  and  are  conducted 
within  a  25-mile  radius  of  that  airport    - 
(sightseeing  flights);  ferry  or  training 
flights;  aerial  work  operations: 
si^tseeing  flights  in  hot  air  balloons; 
nonstop  flights  within  a  25-mile  radius 
of  the  airport  of  takeoff  for  parachute 
jumps;  certain  limited  helicopter  flights 
conducted  within  a  25-mile  radius  of  the 
airport  of  takeoff;  and  Federal  election 
campaign  flights  conducted  under  FAR 
S  91.59. 

In  addition,  commencing  with  the 
publication  of  the  drug  testing  rule, 
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rapteMntadvei  of  aviatiao 
organizations  and  employers  subject  to 
the  final  rule  expressed  serious  concern 
about  inclusion  of  S  i35.1(c)  operators. 
According  to  these  representativea.  such 
operations,  although  Uiey  involve 
compensation,  do  not  require  part  121  or 
part  135  certificates.  Those  concerned 
organizations  and  employers  suggest 
that  the  final  rule  be  modified  in  Uglit  of 
the  anti-drug  program's  focus  on 
commercial  aviation  conducted  with 
operating  authority  granted  under  part 
121  or  part  135. 

Comments  were  submitted  concerning 
this  issue  by  the  Aircraft  Owners  and 
Pilots  Association  (AOPA)  and  the  Air 
Safety  Foundation  (ASF),  copies  of 
which  are  available  for  review  by 
interested  persons  in  Docket  Na  25148. 
AOPA  suggested  that  the  FAA  reassess 
the  reach  of  the  final  rule  and  eliminate 
or  modify  its  inclusion  of  those  who  are 
not  part  121  or  |»art  135  certificate 
holders,  and  who  do  not  engage  in 
providing  compensated  air 
transportation  of  passengers.  Comments 
submitted  by  ASF  echo  those  of  AOPA, 
and  both  specifically  mention 
elimination  of  fU^t  instructors  from 
inclusion  in  the  anti-drug  program. 
Additionally,  since  the  final  rule  was 
promulgated,  several  {  135.1  (c)  entities 
and  the  National  Association  of  Fli^t 
Instructors  have  requested  exemption 
from  the  rule.  No  exemptions  have  been 
granted,  but  the  FAA  has  continued  to 
evaluate  the  scope  of  the  final  rule. 

Based  on  the  concerns  expressed  by 
industry  and  arising  from  FAA's  own 
evaluabon,  on  Mardi  15, 1990,  the  FAA 
extended  the  compliance  deadlines  for 
S  135.1(c)  operators  to  permit  further 
evaluation  of  the  issue  (55  FR  10756, 
March  22, 1990). 

The  amendment  proposed  in  dds 
notice  addresses  the  need  to  revise  tUe 
final  rule's  inclusion  of  the  i  135.1(c) 
operators.  As  proposed,  the  scope  of  the 
anti-drug  rule  would  continue  to  include 
all  part  121  and  135  certificate  holders 
and  air  traffic  control  facilities  (ATCS) 
not  operated  by  the  FAA  or  the  U.S. 
military.  With  the  exception  of 
sightseeing  flights  for  compensation  or 
hire,  the  scope  of  the  rule  would  not 
include  the  current  S  135.1(c)  operators. 

The  NPRM 

The  section  of  the  final  anti-drug  rule 
that  addresses  the  issue  of  aviation 
entities  whose  operations  do  not  require 
either  part  121  or  part  135  certificates 
would  be  amended  by  the  action 
proposed  in  this  notice.  Part  121  is 
concerned  with  requirements  affecting 
domestic,  flag  and  supplemental  air 
carriers  and  commercial  operators  of 
large  aircraft  Part  135  is  concerned  with 


the  requirements  afiecting  air  taxi 
operators  and  other  cuiuaieicial 
operators.  Traditionally,  the  FAA 
regulatory  adiene  has  distingoislied 
those  operators  not  holdini  part  121  or 
part  135  oertificatas  as  only  tangentially 
related  to  the  commercial  air 
transportation  sector  and  as 
oparationaUy  aeparate  from  air  carriers 
with  regard  to  aviation  safety  issues. 
This  demarcation  is  so  comprehensive 
that  1 13S.l(c)  operators  are  excluded 
from  all  part  135  requirements,  with  the 
sole  exception  of  the  requirement  to 
establish  a  dros  testing  program. 

Parts  121  and  135  were  designed  to 
regulate  the  carriage  by  aircraft  of 
persons  or  property  for  compensation  or 
hire.  In  contrast,  rather  than  including 
§  135.1(c)  operations  under  part  135,  die 
general  (H>erating  and  flight  rules  of  part 
91  were  determined  to  be  sufficient  to 
ensure  that  die  requisite  level  of 
aviation  safety  would  be  maintained. 
Except  for  sightseeing  operations,  the 
FAA  does  not  believe  that  {  135.1(c) 
operations  pose  a  potential  public  safety 
risk  sufficient  to  neoeaeitate  the 
imposition  of  drug  testing,  e^iedally 
when  compared  to  other  operations 
covered  by  the  drug  testing 
requirements. 

ilie  FAA  is  not  proposing  to  delete 
sightseeing  flights  from  the  i  135.1(c) 
definition  of  operator.  Thus,  aviation 
entities  conducting  sightseeing  flights 
with  airplanes  and  hehoopters  wouM 
continue  to  be  under  the  drug  testing 
rule.  It  is  the  opinion  of  the  FAA  that 
such  sightseeing  fights  pose  a  potential 
public  safety  risk  sufficient  to  warrant 
their  continned  indnsion  under  the  drug 
testing  rule. 

The  FAA  continues  to  believe  that  a 
drug-free  aviation  industry  is  a  vital 
necessity.  Upon  further  review, 
however,  it  has  twcome  appsrent  that 
§  135.1(c)  operations,  other  than 
sightseeing  flights  conducted  with 
airplanes  and  helicopters,  warrant 
exclusion  from  the  drug  testing  rule. 

In  this  respect  application  of  the  drug 
testing  regulations  would  be  no  different 
from  the  other  aspects  of  aviation  safety 
regulation  that  reasonably  vary  in 
applicability  and  scope  by  type  of 
operation.  The  FAA  believes  that 
excluding  the  S  135.1(c)  operators  other 
than  those  conducting  sightseeing  flights 
would  have  no  significant  impact  on 
aviation  safety  and  security.  Rather,  the 
proposed  amendment  is  consistent  with 
the  focus  of  the  rule  on  sensitive  safety- 
and  security-related  positions  in 
commercial  aviation  transportation. 

Moreover,  under  this  proposed 
rulemaking,  the  limited  resources  of  the 
Federal  Government  and  the  aviation 
industry  would  be  concentrated  on 


snocessfal  imptanentation  of 
comprelnasive  and  e&ctrve  anti'^irug 
programs  by  dame  pottioas  of  tbe 
aviatioa  indnstry  wdwre  dw  potential 
effect  on  aalety  is  greatest 

Paperwork  Reduction  Act  Approval 

The  recordkeeping  and  reporting 
requirements  of  the  final  anti-drug  rule, 
issued  on  November  14. 1988,  were 
previously  submitted  to  the  Office  of 
Management  and  Budget  (OK^  for 
approval  in  accordance  writh  the 
Paperwork  Reduction  Act  of  198a  The 
OMB  approval  is  under  control  number 
2120-0535.  Because  this  proposed 
amendment  would  reduce  the 
recordkeeping  and  reporting 
requirements,  it  is  not  necessary  to 
amend  the  prior  approval  received  from 
OMB. 

Economic  Evaluation 

Executive  Order  12291,  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if  the 
potential  benefits  to  society  for  the 
regulatory  change  outwei^  the 
potential  costs  to  society. 

This  proposed  rulemaking  would 
eliminate  aviation  entities  currently 
defined  as  9  135.1(c)  operators,  except 
those  conducting  sightseeing  fligbts, 
bom  being  covered  by  and  needing  to  be 
in  compliance  with  the  requirements  of 
the  anti-drug  rule. 

The  original  analysis  of  the  anti-drug 
rule  induded  the  costs  and  benefits  for 
all  affected  entities  and  conduded  Uiat 
the  overall  rule  had  a  positive  cost- 
benefit  ratio.  This  proposed  rulemaking 
would  exdude  some  of  those  entities 
(i.e..  most  1 135.1(c)  operators).  While 
the  potential  public  safety  ri^  for  those 
now  being  exduded  would  be  less  than 
for  those  remaining  under  the  anti-drag 
rule,  because  of  the  size  and  nature  of 
their  operations,  the  compliance  costs 
for  those  now  being  excluded  could 
have  been  expected  to  be  higher.  As  a 
result,  the  FAA  expects  that  for  those 
remaining  covered  by  the  rule,  the 
benefits  will  exceed  the  costs  by  an 
even  greater  amount 

Regulatory  Flexibility  Determination 

FAA  believes  that  most  of  the 
9  135.1(c)  operators  are  small  entities 
that  employ  few  affected  employees. 
The  exclusion  of  some  of  these 
operations  from  compliance  with  the 
anti-drug  rule  woidd  not  have  a 
significant  impact  on  these  entities.  FAA 
has  determined  that  this  rulemaking 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  maximum  cost  savings  to 
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any  operator  is  estimated  to  be  $950  per 
year  per  affected  employee,  which  is 
well  below  the  $3,800  threshold  set  by 
DOT  for  significant  economic  impact. 
Less  than  one-third  of  the  small  entities 
subject  to  the  proposed  rulemaking 
would  meet  the  threshold  for  significant 
impact. 

Trade  Impact  Statement 

This  proposed  rulemaking  would 
affect  only  a  limited  number  of  domestic 
aviation  operations  performed  under  the 
provisions  of  the  FAR;  therefore,  it 
would  have  no  impact  on  trade 
opportunities  for  United  States  firms 
doing  business  overseas  or  foreign  Hrms 
doing  business  in  the  United  States. 

Federalism  Implications 

The  rulemaking  action  proposed 
herein  would  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  the  FAA  has  determined  that  this 
notice  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism 
Assessment. 

Conclusion 

This  notice  proposes  modifying  the 
scope  of  the  anti-drug  rule  with  respect 
to  certain  operators  who  do  not  hold  a 
part  121  or  part  135  certificate.  This 
modification  would  provide  an  overall 
benefit  to  public  safety  by  imposing  the 
requirements  of  the  rule  only  on  those 
sectors  of  commercial  aviation  which 
have  the  greatest  impact  on  safety. 

Pursuant  to  the  terms  of  the 
Regulatory  Flexibility  Act  of  1980,  the 
FAA  certifies  that  the  proposed 
modification  may  have  a  moderate 
positive  economic  impact  on  a 


substantial  number  of  small  entities.  In 
addition,  the  modification  would  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more  and 
would  not  result  in  a  significant  increase 
in  consumer  prices;  thus,  the  proposed 
amendment  is  not  a  major  action 
pursuant  to  the  criteria  of  Executive 
Order  12291.  However,  because  the  anti- 
drug rule  involves  issues  of  substantial 
interest  to  the  public,  the  FAA  has 
determined  that  this  notice  is  significant 
under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR 11034;  February  2. 
1979). 

List  of  Subjects 

14  CFR  Part  121 

Air  carriers.  Air  transportation. 
Aircraft,  Aircraft  pilots.  Airmen, 
Airplanes,  Aviation  safety,  Drug  abuse. 
Drugs,  Narcotics,  Pilots,  Safety, 
Transportation. 

14  CFR  Part  135 

Air  carriers.  Air  taxi.  Air 
transportation.  Aircraft,  Airmen, 
Airplanes,  Aviation  safety.  Drug  abuse. 
Drugs,  Narcotics,  Pilots,  Safety, 
Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Aviation 
Administration  proposes  to  make  the 
following  amendments  to  parts  121  and 
135  of  the  Federal  Aviation  Regulations 
(14  CFR  parts  121  and  135): 

PART  121-CERnFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAa  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1354(a),  1355, 1356, 
1357, 1401, 1421-143a  1472. 1485.  and  1502: 49 


U.S.C.  106(g)  (Revised.  Pub.  L  97-449.  lanuary 
12, 1983). 

2.  By  revising  the  first  sentence  of 
paragraph  A.(5)  under  section  IX  of 
appendix  I  to  part  121  to  read  as  follows: 

Appendix  I  to  Part  121— Drug  Testing 

Program 

***** 

Section  IX.  *  •  • 
A.*  *  * 

(5)  Each  employer  or  operator  who 
becomes  subject  to  the  rule  as  a  result  of  the 
FAA's  issuance  of  a  part  121  or  14  CFR  part 
135  certificate  or  as  a  result  of  beginning 
sightseeing  operations  listed  in  14  CFR 
135.1(b)(2)  for  compensation  or  hire  shall 
submit  an  anti-drug  plan  to  the  FAA  for 
approval,  within  the  timeframes  of 
paragraphs  (2),  (3),  or  (4)  of  this  section 
according  to  the  type  and  size  of  the  category 
of  operations.  *  *  * 


PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

3.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355, 1421- 
1431,  and  1502;  49  U.S.C.  106(g)  (Revised,  Pub. 
L  97-449,  January  12, 1983). 

4.  By  revising  §  135.1(c)  to  read  as 
follows: 

S  135.1    Appticabiltty. 

***** 

(c)  For  the  purpose  of  S§  135.249, 
135.251,  and  135.353  "operator"  means 
any  person  or  entity  conducting  an 
operation  listed  in  paragraph  (b)(2)  of 
this  section  for  compensation  or  hire. 
•        *        *        •        • 

Issued  in  Washington.  DC,  on  February  12. 
1991. 

Jon  L  lordan. 

Acting  Federal  Air  Surgeon. 
(FR  Doc.  91-3707  Filed  2r-\2r%l\  2:01  pmj   —- 
WLUNQ  COOC  4t10-1S-M 


Friday 

February  15,  1991 


Part  VI 

Department  of  the 
Treasury 

Office  of  Foreign  Assets  Controi 

31  CFR  Part  535 

Iranian  Assets  Control  Regulations;  Final 
Rule 


DEPARTMENT  OF  THE  TREASURY 
OfflM  of  Foraign  Ass«ts  Control 
31  CFR  Part  535 

Iranian  Aaaata  Control  Roguiationa 

aqcncy:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 
action:  Final  rule. 

summary:  This  rule  revokes  the 
authority  granted  by  specific  hcense  to 
certain  U.S.  persons  to  maintain  blocked 
accounts  on  their  books  for  monies 
owed  Iranian  beneficiaries  under 
standby  letter  of  credit  obligations.  This 
action  is  being  taken  to  comply  with  an 
arbitral  award  issued  by  the  Iran-U.S. 
Claims  Tribunal  in  The  Hague, 
emcnvi  DATC:  February  28, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  B.  Hof&nan.  Chief  Coimsel 
(202/535-6020),  or  Steven  I.  Pinter,  Chief 
of  Licensing  (202/535-0449),  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury.  Washington,  DC  20220. 
tUFPLCMCNTARY  INFORMATION:  At  the 

time  of  the  1979  hostage  crisis  between 
the  United  States  and  Iran,  numerous 
U.S.  persons  were  account  parties  on 
standby  letters  of  credit  ("SLCs")  issued 
in  favor  of  Iranian  benenciaries  to 
secure  the  U.S.  parties'  contract 
performance.  Under-S  535.568  of  the 
Iranian  Assets  Control  Regulations,  31 
CFR  part  535  [the  "Repilations"),  the 
Office  of  Fotd^i  Assets  Control 
("FAC)  issued  specific  licenses 
authorizing  an  applicant  U.S.  account 
party  to  open  a  blocked  reserve  accoiuit 

on  its  books  to  cover  amnnnta 

demanded  by  an  Iranian  beneficiary 
under  an  SLC  (a  "568  Accomif  *),  in  Reu 
of  payment  of  those  nitimintf  \xu  \\\^ 
issuing  or  confirming  U.S.  bank  into  a 
blocked  bank  account  and 
reirabursemant  of  the  beak  fay  the 
account  party. 

On  November  12, 1990,  the  Iran-U.S. 
Claims  Tribunal  in  The  Hague  (the 
'Tribunal"),  issued  Interlocutory  Award 
m  78-Al5(l:C)-FT,  holding  that  the 
United  States  Government  had  violated 
General  Principle  A  of  the  Declaration 
of  the  Government  of  the  Democratic 
and  Popular  Republic  of  Algeria,  dated 
January  19. 1981  (the  "Algiers  Accords"), 
by  allowing  U.S.  accoimt  parties  to  hold 
SLC  obligations  in  568  Accounts,  rather 
than  transferring  the  funds  to  the 
Government  of  Iran.  The  Tribunal  held 
that  this  arrangement  violates  the 
obligation  of  the  United  States  under  the 
Algiers  Accords  to  restore  the  financial 
position  of  Iran,  insofar  as  possible,  to 
that  which  existed  prior  to  November  14. 
1979,  except  with  respect  to  SLC 


obligations  in  the  following  three 
categories:  (I)  Those  that  are  or  waca  al 
isaue  is  any  cfariaa  brought  befora  te 
Tribunal,  for  so  long  as  such  claioi  fa  or 
was  pending  before  the  Tribimal,  {2) 
those  that  are  or  were  at  issue  in  any 
claim  that  the  Tribunal  resolves,  oc  has 
resolved,  or  the  merits,  or  (3)  thosa  ttat 
were  at  i-ssue  in  a  matter  that  waa 
settled  between  the  parties. 

This  rule  implements  the  TriboaaTa 
interlocutory  award  by  revoking 
authorization  to  maintain  568  AccoaBtat 
effective  February  28, 1991,  imleaa  tha 
license  holder  submits  docimientation  to 
FAC  establishing  to  FAC's  satisfacben 
that  the  license  pertains  to  an  SLC  thai 
falls  within  one  of  the  three  cateforiaa 
referenced  above.  This  rule  placaa  on 
the  license  holder  the  burden  of 
establishing  that  the  license  covering  a 
particular  568  Account  is  exempt  6<m 
revocation. 

U.S.  court  preliminary  injvactkms  that 
block  payment  by  U.S.  banks  under 
SLCs,  as  authorized  pursuant  to 
S  S  535.504  and  535.222(g)  of  the 
Regulations,  are  not  affected  at  tUatiBa 
by  the  Tribunal's  interlocutory  awaad. 
Account  parties  whose  authority  to 
maintain  568  Accounts  is  revoked  aaay 
still  teak  pteHaunary  injunctions  agajnat 
paying  allegedly  fraudulent  calls,  "nus 
rule  also  amends  the  Regulations  to 
authorize  the  entry  of  permanent 
inunctions  in  famr  of  any  SLC  account 
party  who  has  won  its  Tribunal  caaa  oo 
the  merits,  if  the  Iranian  beneficiary  has 
■oaathakaa  failed  to  cancel  the  SLC 

Tka  Uititad  States  Government 
reserres  the  ri^  to  require  that  aecounl 
parties  provide  adequate  assuraaoas  of 
indemnification  to  the  United  Stalaa 
against  babthty  in  the  Tribimal  for  the 
peltdes  aad  procedures  established  in 
section  535.568  of  the  Regulationa. 

Snee  the  Regtdations  involve  a 
foreign  affairs  ianction,  the  proviskaM  of 
the  Administrative  Procedure  Ac^  S 
U.S.C.  553,  requiring  notice  of  praposed 
rulemaking,  opporttmity  for  public 
participation,  and  delay  in  effectiaa 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatoty 
Flexibility  Act  5  U.S.C.  601,  et  ss^l.  does 
not  apply.  Because  the  Regulatioaa  aaa 
issued  with  respect  to  a  foreign  affriia 
function  of  the  United  States,  they  are 
not  subject  to  Executive  Order  122U  ef 
February  17, 1981,  dealing  with  IWeral 
regulations. 

List  of  Subjects  in  31  CFR  Part  53S 

Injunctions.  Iran,  Standby  letteaal 
credit. 


Par  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  535  is  amended 
aa  follows: 

MRT  535— IRANIAN  ASSETS 
OQMTROL  REGULATIONS 

1.  The  authority  citation  for  part  535 
continues  to  read  as  follows: 

Aatboiity:  Sees.  201-207,  91  Stat.  1626;  50 
U&C  1701-1706;  E.0. 12170. 44  PR  65729; 
UaiSH,  45  FR  24099;  E.0. 12211,  45  FR 


Sukpart  E— Ucenaaa,  Authorizatlona, 
ani  Statanwnta  of  Ucanaing  Policy 

2.  Paragraph  (g)  of  {  535.222  is  revised 
la  lead  aa  follows: 

f9M6JM   Suspenskm  of  claims  eliglbia  for 
CMawTrllHinaL 


llj  Nothing  in  this  section  shall  apply  - 
ta  any  claim  concerning  the  validity  or 
payment  of  a  standby  letter  of  credit, 
performance  or  payment  bond,  or  other 
siaUar  instrument  that  is  not  the  subject 
of  a  determination  by  the  Iran-United 
Stales  Claims  Tribunal  on  the  merits 
tttfeof.  However,  assertion  of  such  a 
dasm  through  judicial  proceedings  is 
governed  by  the  general  license  in 
{  535.504.  A  determination  by  the  Iran- 
United  States  Claims  Tribunal  on  the 
merits  that  a  standby  letter  of  credit, 
performance  bond  or  similar  obligation 
is  invalid,  has  been  paid  or  otherwise 
dtedUBgad,  or  has  no  further  purpose,  or 
anjr  aiaa&r  determination  shall  operate 
as  a  final  resolution  and  discharge  or 
kan's  interest  therein  and, 
notwithstanding  the  provisions  of 
S  536.504,  may  be  enforced  by  a  judicial 
proceeding  to  obtain  a  final  judicial 
judgment  or  order  permanently 
deposing  of  that  interest. 

Sl.  Section  535.568  is  amended  by 
adding  a  new  paragraph  (k)  to  the  end 
dkareof: 

9SH.568   Certain  Standby  iettara  Of  cradlt 
anrt  pel  fui  iiisiice  bonda> 

(k)  AB  specific  licenses  previously 
ianad  nnder  this  section  to  account 
parties  to  standby  letters  of  credit  are 
revoked,  effective  February  28, 1991. 
anlsss  the  license  holder  submits 
documentation  to  the  Office  of  Foreign 
Assets  Control  establishing  that  the 
specific  license  pertains  to  a  standby 
letlsr  of  credit  obligation  that  (i)  is  at 
iaaae  in  any  claim  brought  before  the 
kaB-Uaftsd  States  Claims  Tribunal 
rTUbanaf},  (ii)  is  or  was  at  issue  in 

t  Aat  the  Tribunal  resolves,  or 
red.  on  the  merits  in  favor  of 
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the  account  party,  or  (iii)  was  at  issue  in 
a  matter  that  was  settled  by  the  parties. 
The  documentation  required  for  such  a 
showing  may  include  such  items  as  a 
copy  of  a  Tribunal  Award,  a  copy  of  a 
signed  settlement  agreement,  or  copies 
of  cover  pages  of  recent  filings  in 
pending  Tribunal  cases. 

Dated:  February  12, 1991. 
R.  Ricluud  Newoomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  February  13. 1991. 
Peter  K.  Nunez, 

Assistant  Secretary  (Enforcement). 
(FR  Doc.  91-3958  Filed  12-14-01, 12:23  pmj 
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Fadatal  Registar 
VoL  56.  No.  33 

Tuesday,  February  10,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appNcaMity  and  legal  effect  most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  which  Is 
published  under  SO  titles  pursuant  to  44 
U.SX:.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831  and  842 
RIN  3206-AE1S 

ReMrwwnt;  Credtt  for  Sarvica  and 
AHamativa  Forma  of  Annuity 

aqency:  Office  of  Personnel 

Management 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Mantigement  (0PM]  is  issuing  interim 
rules  amending  its  rules  on  credit  for 
service  and  alternative  forms  of  annuity 
and  requesting  comments  on  those  rules. 
Amended  rules  are  necessary  to 
implement  section  7001  of  Public  Law 
101-508,  The  Omnibus  Budget 
Reconciliation  Act  of  1900.  The  new  law 
changes  the  way  in  which  an  annuity  is 
computed  for  certain  employees  under 
the  Civil  Service  Retirement  System 
(CSRS);  suspends  the  alternative 
annuity  option  for  a  five-year  period  for 
most  employees;  and  modifies  the 
payment  schedule  of  the  alternative 
annuity  lump  sum  (for  those  still  eligible 
to  receive  it).  Minor  housekeeping 
amendments  are  also  made. 
DATES:  Interim  rule  effective  November 
5, 1990;  comments  must  be  received  on 
or  before  April  22, 1991. 
ADDRESSES:  Send  comments  to  Andrea 
Minniear  Farran,  Assistant  Director  for 
Retirement  and  Insurance  Policy, 
Retirement  and  Insurance  Group,  P.O. 
Box  57,  Washington,  DC  20044,  or 
deliver  to  0PM,  room  4351. 1900  E  Street 
NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Rosenblatt  (202)  60ft-0775, 
extension  207. 

SUPPLEMENTARY  INFORMATION:  Section 
7001  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 


101-508,  enacted  November  5, 1990, 
made  several  amendments  to  the 
retirement  law  regarding  entitlement  to 
an  alternative  form  of  annuity  under 
sections  8343a  and  8420a  of  title  5, 
United  States  Code,  and  established  a 
new  means  of  restoring  service  credit 
for  certain  refunded  service  under 
CSRS. 

Altenutive  Annuity 

The  statute  has  eliminated,  with  three 
exceptions,  the  opportunity  to  elect  an 
alternative  form  of  armuity  (AFA)  for 
individuals  whose  annuities  commence 
after  December  1, 1990,  and  before 
October  1, 1995. 

The  first  exception  is  for  an  individual 
who,  on  retirement  suffers  from  a  life- 
threatening  affliction  or  other  critical 
medical  condition.  That  person 
continues  to  be  entitled  to  elect  an  AFA, 
so  long  as  he  or  she  is  not  retiring  under 
the  disability  provisions  of  the  law. 
(Employees  who  retire  on  disability 
annuities  have  never  been  eligible  to 
elect  the  AFA.)  An  individual  who  elects 
an  AFA  under  this  exception  will 
receive  the  full  lump-sum  credit  in  one 
payment  The  criteria  for  determining 
what  constitutes  a  "life-threatening 
affliction  or  other  critical  medical 
condition"  for  this  piupose  are  the  Sfime 
as  those  we  previously  established  for 
determining  who  qualified  for  a  single 
AFA  lump-sum  payment  (as  opposed  to 
deferred  partial  payments). 

He  second  exception  is  for 
nondisability  retirees  who  are  separated 
from  Government  service  involuntarily, 
other  than  for  cause  on  charges  of 
misconduct  or  delinquency.  These 
individuals  remain  entitled  to  elect  an 
AFA  during  the  suspension  period. 
Agencies  must  satisfy  the 
documentation  requirements  for 
involuntary  separations  described  in 
chapter  44  of  FPM  Supplement  830-1, 
even  if  an  involuntarily  separated 
employee  is  eligible  for  voluntary 
retirement  The  criteria  for  determining 
whether  or  not  a  separation  is 
involuntary  are  the  same  as  those  we 
previously  applied  in  determining  who 
was  exempt  from  deferred  partial 
payments  of  the  AFA  lump-sum  credit 
As  before,  individuals  who  retire  under 
an  "early  out"  authority  under  5  U.S.C. 
8336(d)(2)  or  5  U.S.C.  8414(b)(1)(B),  are 
not  considered  to  be  involuntarily 
separated,  since  the  law  specifically 
states  that  such  persons  are  "separated 


from  the  service  voluntarily." 
Mandatory  retirements  under  5  U.S.C. 
8335  or  5  U.S.C.  8425  are,  of  course, 
considered  involuntary  for  the  purpose 
of  this  exception. 

Excluded  from  the  second  exception 
are  Members  cf  Congress  (including  the 
Vice  President);  persons  retiring  from 
Executive  Schedule  positions;  a  member 
of  the  White  House  staff  or  the  Vice 
President's  staff,  if  the  position  is  paid  at 
or  above  level  V  of  the  Executive 
Schedule;  noncareer  members  of  the 
Senior  Executive  Service  or  Senior 
Foreign  Service:  and  persons  appointed 
under  either  Schedule  C  of  the  Excepted 
Service  or  5  CFR  9.2  of  the  Civil  Service 
Rules.  An  individual  quahfying  for  the 
AFA  computation  under  this  exception 
may  elect  either  to  receive  100  percent 
of  lump-sum  credit  on  retirement  or  to 
receive  it  in  two  equal  installments. 

A  third  exception  involves  individuals 
who  could  have  retired,  other  than  for 
disability,  prior  to  December  1, 1990,  and 
who  are  engaged  in  or  are  supporting 
Operation  Desert  Shield.  This  includes 
employees  of  any  agency  who  have 
been  called  or  ordered  to  active  duty 
(other  than  for  training)  pursuant  to 
sections  672. 673, 673b,  674, 675,  or  688  of 
title  10,  United  States  Code,  and 
employees  of  the  Department  of  Defense 
who  are  certified  by  the  Secretary  of 
Defense  to  have  performed,  after 
November  30, 1990,  duties  essential  for 
the  support  of  Operation  Desert  Shield. 
These  individuals,  on  retirement  are 
entitled  to  elect  an  AFA  computation  if 
the  annuity  commences  prior  to 
December  2, 1991.  Individuals  qualified 
for  the  AFA  computation  under  this 
exception  will  receive  their  lump-sum 
payment  in  two  installments. 

Previously,  when  payment  was  made 
in  two  installments,  the  second 
installment  was  made  one  year  after  the 
commencing  date  of  annuity.  Sometime 
this  resulted  in  a  retiree  receiving  both 
payments  in  the  same  calendar  year, 
causing  a  substantial  increase  in  the 
person's  tax  liability  for  that  year. 
Under  the  new  law.  OPM  will  assure 
that  both  installments  of  the  liunp-sum 
payment  are  not  paid  in  the  same 
calendar  year.  This  rule  includes 
individuals  who  were  paid  their  first 
installment  after  December  4, 1989,  and 
who  had  not  been  paid  their  second 
installment  as  of  November  5, 1990,  the 
date  of  enactment  of  the  statute. 
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Servke  Cradit 

CSRS  service  credit  rules  have  been 
modified  to  change  the  computation  of 
annuity  of  any  individual  entitled  to  a 
nondisability  annuity  commencing  after 
December  1, 1990.  A  person  who  elects 
not  to  redeposit  a  rehmd  of  retirement 
deductions  for  service  ending  before 
October  1. 1990,  will  receive  credit  for 
that  service  in  the  computation  of  the 
nondisability  annuity.  However,  the 
amount  of  annuity  will  be  reduced  by  an 
amoimt  actuarially  equivalent  to  the 
amount  of  the  redeposit  due  at  the  time 
of  retirement  The  law  does  not  extend 
this  provision  to  survivor  annuity 
computations  if  an  employee  dies 
without  actually  completing  the 
redeposit.  In  these  cases,  the  survivor  is 
allowed  to  make  the  redeposit 

If  an  employee  has  partially  repaid  a 
redeposit  of  a  refund  for  pre-October  1, 
1990,  service,  and  chooses  not  to 
complete  payment  of  the  redeposit 
before  or  at  retirement  these  rules 
provide  that  the  annuity  will  be 
actuarially  reduced  based  on  the 
balance  of  the  redeposit  owed  In 
describing  how  the  actuarial  reduction 
wiU  be  made,  new  section  8334(d)(2)(B) 
of  tide  5.  United  States  Code,  refers  to 
the  "unpaid  amount"  in  subparagraph 
(a)(iii).  In  subparagraph  (A)(iii],  it  states 
the  condition  that  the  employee  "does 
not  make  the  deposit"  described  in 
paragraph  (1).  Since  a  person  who  has 
paid  a  partial  redeposit  can  be  viewed 
as  having  not  "made"  (i.e.,  completed) 
the  redeposit  it  is  reasonable  to  apply 
the  actuarial  reduction  to  the  unpaid 
balance. 

Further,  these  rules  provide  that  the 
retiree  may  not  elect  to  receive  a  refund 
of  a  partial  redeposit  for  pre-October  1, 
1900,  refund  service.  This  approach  is 
consistent  with  our  longstanding  rules 
for  handling  pre-October  1, 1982, 
nondeduction  service  periods.  (See  5 
CFR  831.2003.)  In  both  cases,  since  the 
service  is  creditable  without  a  payment 
being  made,  there  is  no  basis  for 
refunding  a  partial  payment  Instead,  the 
appropriate  annuity  reduction  is  based 
on  the  unpaid  balance  of  the  deposit  or 
redeposit 

HouMkaaping  AmendnMiita 

For  the  purpose  of  clarity,  certain 
excess  language  has  been  removed  from 
ii  831.2203(e)l2)  and  842.704(b)(2). 
These  amendments  are  not  intended  to 
change  the  purpose,  meaning,  or  effect 
of  the  language. 

Waiver  of  Notica  of  Piopoaed 
Rulemaking 

Under  5  U.S.C.  553  (b)(3)(B)  and  (d)(3), 
I  find  that  good  cause  exists  for  waiving 


the  general  notice  of  proposed 
rulemaking  and  for  making  these 
regulations  effective  in  less  than  30 
days.  Publication  of  proposed 
rulemaking  would  be  impractical.  The 
provisions  being  implemented  were 
effective  November  5, 1990.  These 
regulations  are  needed  immediately  to 
administer  the  new  provisions. 

E.0. 12M1,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l(b] 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  within  the  scope  of  the 
Regulatory  Flexibility  Act  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  Federal  employees  and 
retirees. 

List  of  Subjects  in  5  CFR  Farts  831  and 
842 

Administrative  practice  and 
procedure.  Air  traffic  controllers. 
Claims,  Firefighters,  Government 
employees.  Law  enforcement  officers, 
Pensions,  Retirement. 

Office  of  Personnel  Management. 
Coostanca  Berry  Neivinan, 
Director. 

For  the  reasons  set  out  in  the 
preamble,  chapter  L  title  5  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below. 

PART  831~RETIREMENT 
Subpart  C— Credit  for  Servfc* 

1.  The  authority  citation  for  subpart  C 
of  part  831  continues  to  read  as  follows: 

Authority:  5  U.S.C  8347. 

2.  In  §  831.303,  the  introductory  text  of 
paragraph  (b)  is  revised  and  paragraph 
(c)  is  added  to  read  as  follows: 

(831.303    CivWan  aervtee. 

(b)  Periods  of  service  for  which 
refunded  deductions  have  not  been 
redeposited,  and  periods  of  civilian 
service  performed  on  or  after  October  1, 
1982,  for  which  retirement  deductions 
have  not  been  taken.  Except  as  provided 
In  paragraph  (c)  of  this  section,  a  period 
of  service  for  which  refunded 
deductions  have  not  been  redeposited. 
and  a  period  of  creditable  civilian 
service  performed  by  an  employee  or 
Member  on  or  after  October  1, 1982.  for 
which  retirement  deductions  have  not 
been  taken,  shall  be  included  in 
determining  length  of  service  to  compute 
the  annuity  under  subchapter  III  of 


chapter  83  of  title  5,  United  States  Code, 
only  if— 

(c)(1)  An  employee  or  Member  whn 
has  not  completed  payment  of  a 
redeposit  for  refunded  deductions  bas(>d 
on  a  period  of  service  that  ended  before 
October  1, 1990,  will  receive  credit  for 
that  service  in  computing  the 
nondisabiUty  aimuity  for  which  the 
individual  is  eligible  under  subchapter 
in  of  chapter  83  of  title  5,  United  States 
Code,  provided  the  nondisability 
annuity  commences  after  December  1, 
1990. 

(2)  The  beginning  monthly  rate  of 
annuity  payable  to  a  retiree  whose 
annuity  includes  service  credited  in 
accordance  with  paragraph  (c)(1)  of  this 
section  will  be  reduced  by  an  amount 
equal  to  the  redeposit  owed,  or  unpaid 
balance  thereof,  divided  by  the  present 
value  factor  for  the  retiree's  attained  age 
(in  full  years]  at  the  time  of  retirement. 
The  reduced  monthly  rate  will  then  be 
rounded  down  to  the  next  lower  dcUar 
amount  and  becomes  the  rate  of  annuity 
payable. 

(3)  For  the  purpose  of  paragraph  (b)(2] 
of  this  section,  the  terms  "present  value 
factor"  and  "time  of  retirement"  have 
the  same  meaning  as  in  \  831.2202. 

Subpart  T— Payment  of  Lump  Sums 

3.  The  authority  citation  for  subpart  T 
of  part  831  continues  to  read  as  follows: 

Autiiority:  5  U.S.C.  8347. 

4.  Section  831.2003  is  amended  by 
revising  paragraph  (b)(3)  and  adding 
paragraph  (d)  to  read  as  follows: 

S  831.2003    EHalbNItyforlump-eum  . 
payment  upon  deatti  or  reMrinent 

***** 

(b)  •  *  * 

(3)  Except  as  provided  in  paragraph 
(d)  of  this  section,  partial  redeposit.s  of 
refunds  previously  paid;  and 

(d)  A  former  employee  or  Member 
who  is  eligible  for  a  nondisability 
annuity  may  not  be  paid  a  lump-sum 
payment  of  a  partial  redeposit  for 
refunded  deductions  relating  to  a  period 
of  service  that  ended  before  October  1, 
1900. 

Subpart  V— Altemative  Forms  of 

AfNNJltiOS 

5.  The  authority  citation  for  subpart  V 
of  part  831  is  revised  to  read  %s  follows: 

Audiority:  5  U.S.C  8343a;  sec  6001.  Piib.  L 
100-203:  sea  4005.  Pub.  L 101-239;  sec  7001, 
Pub.  L  101-50& 
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6.  Section  831.2203  is  amended  by 
revising  paragraphs  (a)  and  (e)(2),  and 
adding  paragraph  (h)  to  read  as  follows: 

(831.2203    EHglbiHty. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c),  and  (h)  of  this  section,  an 
employee  or  Member  whose  aimuity 
entiUement  commences  after  June  5, 
1986.  under  any  provision  of  subchapter 
m  of  chapter  83  of  title  5,  United  States 
Code  (other  than  section  8337  of  that 
title),  may  elect  an  altemative  form  of 
annuity  instead  of  any  other  benefits 
under  the  subchapter. 
•       *       •       •       * 

(e)  *  •  • 

(2)  After  an  individual  has  received 
the  notice  described  in  paragraph  (e)(1) 
of  this  section,  he  or  she  may  elect  an 
altemative  form  of  annuity  or  revoke  an 
election,  provided  he  or  she  notifies 
OPM  of  the  election  or  revocation,  in 
writing,  on  or  before  the  date  of  final 
adjudication. 

(h)(1)  An  individual  whose  annuity 
commences  after  December  1, 1990,  and 
befi  re  October  1, 1995.  may  elect  an 
altem'itive  form  of  annuity  only  if  that 
individual  is — 

(i)  An  employee  or  Member  who 
meets  the  conditions  and  fulfills  the 
requirements  described  in  {  831.2207(c) 
(2)  and  (3);  or 

(ii)  An  employee  who  is  separated 
involuntarily  other  than  for  cause  on 
charges  of  misconduct  or  delinquency; 

(2)  For  the  piupose  of  paragraph 
(h)(l)(ii)  of  this  section,  the  term 
"employee"  does  not  include — 

(i)  Members  of  Congress; 

(ii)  Individuals  in  positions  in  the 
Executive  Schedule  under  sections  5312 
through  5317  of  tide  5.  United  States 
Code; 

(iii)  Presidential  appointees  under 
section  105(a)(1),  106(a)(1),  or  107  (a)(1) 
or  (b)(1)  of  title  3,  United  States  Code,  if 
the  maximum  basic  pay  for  such 
positions  is  at  or  above  the  rate  for 
Executive  Schedule,  level  V; 

(iv)  Noncareer  appointees  in  the 
Senior  Executive  Service  or  noncareer 
members  of  the  Senior  Foreign  Service: 
and 

(v)  Any  individual  in  a  position  that  is 
excepted  from  the  competitive  service 
because  of  its  confidential,  policy- 
determining,  policy-making,  or  policy- 
advocating  character. 

(3)  Notwithstanding  paragraph  (h)(1) 
of  this  section,  an  employee  whose 
aimuity  commences  after  December  1. 
1990,  and  before  December  2, 1991.  may 
elect  an  altemative  form  of  annuity  if 
that  individual — 

(i)(A)  Was  ordered  to  active  military 
duty  (other  than  for  training)  before 


December  1. 1990.  in  connection  with 
Operation  Desert  Shield;  or 

(B)  Is  an  employee  of  the  Department 
of  Defense  who  is  certified  by  the 
Secretary  of  Defense  to  have  performed, 
after  November  30, 1900,  duties  essential 
to  support  Operation  Draert  Shield,  and 
the  certification  is  submitted  to  OFM  in 
a  form  prescribed  by  OPM;  and 

(ii)  Would  have  been  eligible,  as  of 
November  30. 1990.  to  elect  an 
altemative  form  of  annuity  under 
paragraph  (a)  of  this  section. 

7.  Section  831.2206  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

(831.2206    Election  to  peydepoett  or 


(c)  For  the  purpose  of  paragraph  (a)  of 
this  section,  "redeposit"  does  not 
include  a  redeposit  owned  for  service 
for  which  credit  is  allowed  ptusuant  to 
S  831.303(c)(1). 

&  Section  631.2208  is  revised  to  read 
as  follows: 

(831.2208    Partial  deferred  payment  of  the 
hinip  aum  credit  If  annuHy  eoRNnenoea 
after  Decemtter  2,  ists,  and  before 
October  1, 1995. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  if  the  annuity  of  a 
retiree  commences  after  December  2, 
1989,  and  before  October  1, 1995,  the 
lump-sum  credit  payable  under 

S  831.2204  is  payable  to  the  individual, 
or  his  or  her  survivors,  according  to  the 
following  schedule: 

(1)  Fifty  percent  of  the  lump-siun 
crecfit  is  payable  at  the  time  of 
retirement  and 

(2)  Fifth  percent  is  payable,  with 
interest  determined  under  section 
8334(e)(3)  of  title  5,  United  States  Code, 
one  year  after  the  time  of  retirement 
except  if  the  payment  date  of  the 
amount  specified  in  paragraph  (a)(1)  of 
this  section  was  after  December  4, 1969. 
payment  with  interest  will  be  made  in 
the  calendar  year  following  the  calendar 
year  in  which  the  payment  specified  in 
paragraph  (a)(1)  of  this  section  was 
made. 

(b)  If  a  retiree  whose  annuity 
commences  after  December  2. 1989,  and 
before  October  1, 1995,  and  who  is 
otherwise  entitled  to  a  computation 
under  this  subpart  dies  before  the  date 
of  final  adjudication,  that  individual  is 
subject  to  (  831.2203  (f)  or  (g),  but  the 
lump-sum  credit  will  be  paid  in 
accordance  with  the  schedule  in 
paragraph  (a)  of  this  section. 

(c)(1)  A  retiree  is  exempt  fixim  the 
deferred  pajmient  schedule  under 
paragraph  (a)  of  this  section  if  the 
individual  meets  the  conditions,  and 


fulfills  the  requirements,  described  in 
(831,2207(0). 

(2)(i)  A  retiree  who  is  exempt  from  the 
deferred  payment  schedule  may  waive 
that  exemption  by  notifying  OPM,  in 
writing,  on  or  before  the  date  he  or  she 
elects  to  receive  the  altemative  form  of 
annuity. 

(ii)  Paragraph  (c)(2)(i)  of  this  section 
does  not  apply  to  an  individual  whose 
annuity  commences  after  December  1, 
1990,  if  that  individual's  eligibility  to 
elect  an  altemative  form  of  annuity  is 
pursuant  to  I  831.2203(h)(l)(i). 

(iii)  A  waiver  under  paragraph  (c)(2)(i) 
of  this  section  cannot  be  revoked 

PART  M2-FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM-BASIC 
ANNUITY 

9.  The  authority  citation  for  part  842  is 
revised  to  read  as  follows: 

Authority:  5  U.&C  8461(g):  ||  842.104  and 
842.106  also  issued  under  S  U.S.C  8461(n); 
%  842.106  also  issued  under  5  U.S.C 
8402(c)(1);  1 842.106  also  issued  under  section 
7202(m)(2]  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pub.  L 101-608; 
SS  842.60(  and  842.611  also  issued  under  5 
U.S.C.  8417;  ((  842.607  also  issued  under  5 
U.S.C  8418  and  8417;  1 842.614  also  issued 
under  S  U.S.C  8419;  1 84^615  also  issued 
under  5  U.S.C.  8418;  S  842.707  also  issued 
under  section  6001  of  the  Onmibus  Budget 
ReconciUation  Act  of  1887,  Pub.  L  100-203; 
S  842.708  also  issued  under  section  4005  of 
the  Omnibus  Budget  Reconciliation  Act  of 
1960,  Pub.  L 101-239  and  section  7001  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990, 
Pub.  L 101-608;  subpart  H  also  issued  under  5 
U.S.C  1104. 

Subpart  O— Altomativt  Forms  of 
AnnuMos 

10.  Section  642.703  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (d)  to  read  as  follows: 

(84^703    EHgMlty. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c),  and  (d)  of  this  section,  an 
employee  or  Member  who  retires  under 
any  provision  of  subchapter  II  of  chapter 
84  of  tide  5,  United  States  Code,  may 
elect  an  altemative  form  of  annuity 
instead  of  any  other  benefits  under  the 
subchapter. 
•       •       •       •       • 

(d)(1)  An  individual  whose  annuity 
commences  after  December  1, 1990,  and 
before  October  1, 1995,  may  elect  an 
altemative  form  of  annuity  only  if  that 
individual  is — 

(i)  An  employee  or  Member  who 
meets  the  conditions  and  fulfills  the 
requirements  described  in  {  842.707(c) 
(2)  and  (3);  or 
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(ii)  An  employee  who  ia  separated 
involuntarily  other  than  for  cause  on 
charge*  of  misconduct  or  delinquency; 

(2)  For  the  purpose  of  paragraph 
(d)(l)(ii]  of  this  section,  the  term 
"employee"  does  not  include — 

(i)  Members  of  Congress; 

(ii)  Individuals  in  positions  in  the 
Executive  Scfaediile  under  sections  5312 
through  5317  of  title  5,  United  States 
Code: 

"'i)  Presidential  appointees  under 
set.    m  105(a)(1),  106(a)(1).  or  107  (a)(1) 
or  (b)(1)  of  title  3,  United  States  Code,  if 
the  maximum  basic  pay  for  such 
positions  is  at  or  above  the  rate  for 
Executive  Schedule,  level  V; 

(iv)  Noncareer  appointees  in  the 
Senior  Executive  Siervice  or  noncareer 
members  of  the  Senior  Foreign  Service; 
and 

(v)  Any  individual  in  a  position  that  is 
expected  from  the  competitive  service 
because  of  its  confidential,  policy- 
determining,  policy-making,  or  policy- 
advocating  character. 

(3)  Notwithstanding  paragraph  (d)(1) 
of  this  section,  an  employee  whose 
annuity  conmiences  after  December  1, 
1990,  and  before  December  2, 1991,  may 
elect  an  alternative  form  of  annuity  if 
that  individual— 

(iKA)  Was  ordered  to  active  military 
duty  (other  than  for  training)  before 
December  1,  igoa  in  connection  with 
Operation  Desert  Shield:  or 

(B)  b  an  employee  of  the  Department 
of  Defense  who  is  certified  by  the 
Secretary  of  Defense  to  have  performed, 
after  November  30, 1990.  duties  essential 
to  support  Operation  Desert  Shield,  and 
the  certification  is  submitted  to  OPM  in 
a  form  prescribed  by  OPM:  and 

(ii)  Would  have  been  eligible,  as  of 
November  30, 1990,  to  elect  an 
alternative  form  of  annuity  under 
paragraph  (a)  of  this  section. 

11.  Section  842.704  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 


f»l2.704   Etoetton 


lb)  •  •  • 

(2)  Aftei  an  individual  has  received 
the  notice  described  in  paragraph  (b)(1) 
of  tills  section,  he  or  she  may  elect  an 
alternative  form  of  annuity  or  revoke  an 
election,  provided  he  or  she  notifies 
OPM  of  the  election  or  revocation,  in 
writing,  on  or  before  the  date  of  final 
adjudication. 

IZ  Section  84Z70e  U  revised  to  read 
as  follows: 


I  M2.70S    PsflW  tfafSfTsa  paymwit  of  ttw 


'  2|  ISMi  and  batafa 
October  1,  IMS. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  if  the  annuity  of  a 
retiree  commences  after  December  2, 

1989,  and  before  October  1, 1995,  the 
lump-sum  credit  payable  under  1 842.705 
is  payable  to  the  individual,  or  his  or  her 
survivors,  according  to  the  following 
schedule: 

(1)  Fifty  percent  of  the  lump-sum 
credit  is  payable  at  the  time  of 
retirement  and 

(2)  Fifty  percent  is  payable,  with 
interest  determined  under  section 
8334(e)(3)  of  title  5.  United  States  Code, 
one  year  after  the  time  of  retirement, 
except  if  the  payment  date  of  the 
amount  specified  in  paragraph  (a)(1)  of 
this  section  was  after  December  4, 1989, 
payment  with  interest  will  be  made  in 
the  calendar  year  following  the  calendar 
year  in  which  the  payment  specified  in 
paragraph  (a)(1)  of  this  section  was 
made. 

(b)  If  a  retiree  whose  annuity 
commences  after  December  2, 1989,  and 
before  October  1, 1995,  dies  before  the 
time  limit  prescribed  in  §  842.704(b)(2), 
that  individual  is  subject  to  S  842.704  (c) 
or  (d),  but  the  lump-sum  credit  will  be 
paid  in  accordance  with  the  schedule  in 
paragraph  (a)  of  this  section. 

(c)(1)  A  retiree  is  exempt  from  the 
deferred  payment  schedule  under 
paragraph  (a)  of  this  section  if  the 
individual  meets  the  conditions,  and 
fulfills  the  requirements,  described  in 
S  842.707(c). 

(2)(i)  A  retiree  who  is  exempt  from  the 
deferred  payment  schedule  may  waive 
that  exemption  by  notifying  OPM,  in 
writing,  on  or  before  the  date  he  or  she 
elects  to  receive  the  alternative  form  of 
annuity. 

(ii)  IHu'agraph  (c)(2)(i)  of  this  section 
does  not  apply  to  an  individual  whose 
annuity  commences  after  December  1, 

1990.  if  that  individual's  eligibility  to 
elect  an  alternative  form  of  annuity  is 
pursuant  to  |  842.703(d)(l)(i). 

(iii)  A  waiver  under  paragraph  (c)(2)(i) 
of  this  section  cannot  be  revoked. 

[FR  Doc  91-3853  FUed  2-15-ei:  &45  am] 


5  CFR  Parts  831  and  842 

Ratlrafnant'^'BarvIca  Cradtt 

AQINCV:  Office  of  Personnel 
Management. 

action:  Interim  rules  with  request  for 
comments. 


•UMNMllv:  The  Office  of  Personnel 
Management  (OPM)  is  revising  its  rules 
pertaining  to  service  credit  for  pre-19e9 
National  Guard  technician  service. 
These  rules  implement  statutory 
changes  enacted  in  Public  Law  101-530, 
dated  November  6, 1990. 

DATES:  Interim  rules  effective  February 
19, 1991;  comments  must  be  received  on 
or  before  April  22, 1991. 

AOORESSES:  Send  written  comments  to 
Andrea  Minniear  Farran,  Assistant 
Director  for  Retirement  and  Insurance 
Policy,  Retirement  and  Insurance  Group, 
Office  of  Personnel  Management,  P.O. 
Box  57,  Washington,  DC  20044.  or 
deliver  to  OPM,  room  4351, 1900  E 
Street  NW.,  Washington.  DC. 
Annuitants  and  survivors  should  send 
written  application  for  pre-1969  National 
Guard  technician  service  credit  to  the 
Office  of  Personnel  Management  Office 
of  Retirement  Programs, 
Correspondence  and  Death  Claims 
Branch,  Employee  Service  and  Records 
Center,  Boyers,  PA  16017,  Attention: 
Larry  Hillwig. 

ran  FURTHER  INFORMATION  CONTACT: 

Patricia  A.  Rochester,  (FTS)  266-0775, 
ext.  207,  or  (202)  606-0775.  ext  207. . 

SUPPLEMENTARY  INFORMATION: 

1.  Federal  Employees  Af^er  November  5, 


Public  Law  101-530,  enacted 
November  6, 1990.  allows  a  Federal 
employee  under  the  Civil  Service  or 
Federal  Employees  Retirement  Systems 
(CSRS  or  FERS)  to  obtain  credit  for  pre- 
1969  National  Guard  technician  service 
even  though  the  employee  did  not  have 
service  as  a  National  Guard  technician 
after  December  31, 1968.  Before 
enactment  of  Public  Law  90-661 
(November  14, 1986),  only  employees 
with  po8t-1968  National  Guard 
technician  service  were  eligible  for 
credit  for  pre-1969  service.  Changes 
enacted  in  Public  Law  101-530  apply  to 
individuals  who  are  Federal  employees 
covered  by  CSRS  or  FERS  after 
November  5. 1990.  An  employee  who 
wants  to  obtain  credit  for  pre-1969 
National  Guard  technician  service  must 
include  a  copy  of  his  or  her  service 
history^-obtained  from  the  Adjutant 
General  of  the  state  in  which  the  service 
was  performed — and  apply  to  OPM  on 
the  appropriate  form  (Standard  Form 
2803.  "Application  for  Deposit  or 
Redeposit"  for  CSRS  employees,  or 
Standard  Form  3108,  "Application  to 
Make  Service  Credit  Payment  for 
Civilian  Service"  for  FERS  employees). 

OPM  will  compute  the  amount  of  the 
deposit  due  based  on  the  percentage  of 
basic  pay  that  ^rould  have  been 
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deducted  from  the  individual's  pay  for 
retirement  benefits  at  the  time  the 
service  was  performed.  Interest  on  the 
deposit  will  be  computed  at  the  rate  of  3 
percent  per  year  until  the  deposit  is 
completed. 

Unlike  employees  who  appUed  for 
pre-1969  technician  service  credit  under 
Public  Law  99-661,  payment  of  the 
deposit  under  Public  Law  101-530  must 
be  made  to  OPM  using  the  instructions 
that  are  provided  with  the  deposit 
statement  Under  Public  Law  99-661,  the 
employee  had  to  make  payment  to  his  or 
her  employing  agency  before  separating 
for  retirement  purposes.  Employees  who 
are  making  payments  to  their  employing 
agency  under  Public  Law  99-661  must 
continue  to  make  payments  to  their 
employing  agency. 

Under  Public  Law  101-530,  the  deposit 
for  National  Guard  technician  service 
will  be  deemed  to  have  been  paid  for 
employees  who  separate  for  retirement 
after  November  5, 1990.  and  elect  the 
Alternative  Form  of  Annuity  (AFA). 
After  November  30, 1990,  however,  the 
AFA  benefit  will  not  be  available  to 
most  employees. 

2.  Annuitants,  Survivors  and  Federal 
Employees  Separated  Before  November 
6,1990 

Public  Law  101-530  also  allows  former 
Federal  employees  and  annuitants  who 
separated  after  December  31, 1968,  and 
before  November  6, 1990,  to  receive 
credit  for  pre-1969  National  Guard 
technician  service  credit  provided  they 
apply  in  writing  to  OPM  for  service 
credit  no  later  than  November  5, 1991; 
and  pay  the  deposit  due  for  the  service 
period. 

As  specified  in  the  law,  credit  for  the 
additional  service  will  apply 
prospectively  only.  OPM  will  not  apply 
cost-of-living  increases  that  have 
accrued  to  the  annuitant  or  survivor 
between  the  date  of  the  employee's 
retirement  or  death  and  the  effective 
date  of  the  increased  annuity  imder 
Public  Law  101-530;  however,  future 
cost  of  living  increases  payable  after  the 
effective  date  of  the  annuity  adjustment 
will  be  applied.  In  addition,  annuitants 
who  elected  the  AFA  at  the  time  of  their 
retirement  must  make  the  deposit  for 
pre-1969  National  Guard  technician 
service.  This  deposit  may  not  be  deemed 
paid  under  the  AFA  provision,  even  if 
the  annuitant  elected  the  AFA  at  the 
time  of  retirement  Since  the  effect  of 
Public  Law  101-530  is  prospective  only, 
the  AFA  election  made  at  retirement 
does  not  apply  to  this  newly  credited 
service. 

Former  Federal  employees,  annuitants 
and  survivors  who  wish  to  oiitain  credit 
for  pre-1960  National  Guard  technician 


service  under  the  provisions  of  Public 
Law  101-530  must  provide  a  certified 
copy  of  the  pre-19e9  service  history  (i.e., 
the  beginning  and  ending  dates  of  the 
period  of  employment  and  the  rate  of 
basic  pay  received,  plus  the  rates  and 
effective  dates  of  any  changes  in  basic 
pay)  along  with  a  written  request  for  the 
additional  service  credit  The  written 
request  must  include  the  name,  date  of 
birth  or  social  security  number  for  the 
individual  who  performed  the  service 
and  the  CSRS  or  FERS  claim  number 
under  which  the  annuitants  or  survivor 
is  receiving  benefits.  A  record  of  the 
individual's  service  history  may  be 
requested  from  the  Adjutant  General  of 
the  state  in  which  the  pre-1969  National 
Guard  technician  service  was 
performed. 

The  law  permits  an  individual  to  pay 
the  deposit  in  a  lump  sum  or  in 
installments  over  a  2-year  period 
commencing  on  the  date  of  his  or  her 
application  to  OPM.  For  purposes  of 
establishing  the  installment  payment 
period  for  the  deposit  §§  831.306(e)  and 
842.305(i]  provide  that  the  date  of  the 
application  will  be  deemed  to  be  no 
later  than  the  first  day  of  the  second 
month  after  the  month  in  which  OPM 
receives  a  complete  written  appUcation 
from  the  individual.  This  will  allow  the 
individual  the  maximum  deposit  period 
in  most  cases  and  allow  OPM  time  to 
process  the  application  without 
requiring  a  retroactive  adjustment  each 
time  the  maximum  deposit  period  is 
needed  to  pay  the  deposit  due.  Sections 
831.306(e)(3)  and  842.305(i)(3)  provide 
that  the  deposit  may  be  made  in  a  lump 
sum  or  in  installments  in  24 
approximately  equal  monthly  payments 
commencing  on  the  date,  as  defined  in 
SS  831.306(d)(2)  and  842.305(i](3](ii), 
OPM  receives  the  individual's  complete 
written  application.  If  an  annuitant  dies 
before  the  deposit  installments  are 
completed,  the  remaining  installments 
will  be  deducted  from  the  survivor's 
annuity  (but  not  if  the  only  annuity 
payable  is  to  a  child  or  children  of  the 
deceased),  if  any. 

For  former  employees  and  annuitants, 
the  deposit  will  be  computed  based  on 
the  percentage  of  basic  pay  that  would 
have  been  deducted  from  their  pay  for 
retirement  benefits  at  the  time  the 
service  was  performed,  plus  interest.  For 
both  CSRS  and  FERS  employees  and 
annuitants,  interest  on  the  deposit  will 
be  computed  according  to  the  provisions 
of  section  8334(e)(2),  of  title  5,  United 
States  Code,  at  the  rate  of  3  percent  per 
year  from  the  midpoint  of  the  period  of 
additional  service  through  the  midpoint 
of  the  installment  period  if  the  deposit  is 
paid  in  installments  or  through  the  date 


of  payment  if  paid  in  a  lump  sum.  (See 
SS  831.306(e)(2)  and  842.305(i)(2)). 

Increases  in  annuity  due  to  the 
additional  service  credit  will  become 
effective  the  first  day  of  the  month  after 
OPM  receives  the  individual's  complete 
written  appUcation. 

If  they  are  eligible  for  an  annuity, 
survivors  of  former  employees  and 
annuitants  may  make  the  deposit 
required  by  Public  Law  101-530  and 
obtain  credit  for  National  Guard 
technician  service. 

Annuitants  and  survivors  who  would 
have  qualified  for  continued  health 
benefits  coverage  if  the  pre-1969 
National  Guard  technician  service  had 
been  credited  at  the  time  of  the 
individual's  retirerment  or  death,  may 
also  sign  up  for  health  benefits  coverage 
under  one  of  the  plans  currently 
available  through  the  Federal 
Employees  Health  Benefits  Program. 
Interested  annuitants  and  survivors 
should  include  a  request  for  health 
benefits  enrollment  information  when 
they  write  to  OPM  to  obtain  service 
credit  for  their  pre-1969  National  Guard 
technician  service. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

Under  5  U.S.C.  553  (b)(3)(B)  and  (d)(3) 
I  find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  making  these 
regulations  effective  in  less  than  30 
days.  By  law,  former  Federal  employees, 
annuitants  and  survivors  must  apply  for 
National  Guard  technician  service  credit 
within  1  year  of  the  date  of  enactment — 
i.e.,  no  later  than  November  5, 1991. 
Making  this  information  available  as 
early  as  possible  will  allow  these 
individuals  to  submit  their  applications 
in  a  timely  fashion. 

E.0. 12291,  Federal  Regubtion 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  will  only  affect  retirement 
payments  to  retired  Government 
employees,  spouses,  and  former 
spouses. 

List  of  Subjects  in  5  CFR  Part  831 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Firefighters,  Government  employees. 
Income  taxes,  Intergovernmental 
relations.  Law  enforcement  officers. 
Pensions,  Retirement 
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/V/vdor. 

Acoordingiy.  0PM  it  amending  parti 
811  and  842  of  Utle  5  of  the  Code  of 
Federal  Regulations  ae  follows: 

PART  •31-AET1REMEIIT 


tfor  SacvlM 

1.  The  eutfaority  citation  for  subpart  C 
of  part  331  continiiee  to  read  as  follows: 

AiUhoiltr  S  U^C  8347. 

2.  In  subpart  C  1 831.306  is  revised  to 
read  as  follows: 

1881 


1.1888. 

(a)  DefinitionB.  In  this  section — (1) 
Service  as  a  National  Guard  technician 
is  service  performed  under  section  709 
of  title  32.  United  States  Code  (or  under 
a  prior  conesponding  provision  of  law) 
before  January  1, 1966. 

(2)  "CSRS"  means  the  Civil  Service 
Retirement  System. 

(b)  Conditions  for  crediting  service  to 
CSItS  employees  after  November  5, 
1990.  A  C5RS  employee  whose  only 
service  as  a  National  Guard  technician 
was  performed  prior  to  January  1, 1968, 
is  entitled  to  credit  under  CSRS  if— 

(1)  The  individual  submits  to  OPM  an 
applicaUon  for  service  credit  in  a  form 
prescribed  by  OPM: 

(2)  The  ln(Uvidual  ia  employed  by  the 
Federal  Government  in  a  position 
subject  to  CSRS  after  November  5,  I960; 
and 

(3)  The  individual  completes  the 
deposit  for  the  service  through  nonnal 
service  credit  channels  before  final 
adjudication  of  his  or  her  application  for 
retirement 

(c)  Processing  the  employee 's 
application  for  service  credit  (1)  OPM 
will  determine  whether  all  conditions 
for  creditability  have  been  met  compute 
the  amount  of  the  deposit  and  notify  the 
employee  of  tiM  amount  of  the  deposit 
andihe  procedures  for  submitting  the 
payments  to  obtain  credit  for  the 
service. 

(2)  The  deposit  will  be  computed 
based  on — 

(i)  The  appropriate  percentage  of  basic 
pay  that  would  have  been  deducted 
from  the  individual's  pay  at  the  time  the 
service  waa  parfomad;  and 

(ii)  Interest  at  the  rate  of  3  percent  per 
year  computed  as  specified  by  sections 
8334{e)(2)  of  title  5.  UnHed  States  Code, 
until  the  date  the  dapoait  is  paid. 

(d)  Conditions  for  crediting  service  to 
CSRS  annuitants  and  former  Federal 
employees  who  separated  after 
DecembwSl.  1868,  and  before 
November  8, 1990.  (1)  Former  employees 


under  CSRS.  and  annuitants  and 
survivors  receiving  CSRS  annuities  may 
make  a  deposit  for  National  Guard 
technician  service  credit  provided  the 
individual — 

(i)  Submit  an  application  for  National 
Guard  technician  service  credit  in 
writing,  to  OPM  before  November  6. 
1991;  and 

(ii)  Complete  a  deposit  for  the 
additional  service  either  in  a  lump  sum 
or  in  equal  monthly  Installments  to  be 
completed  within  24  months  of  the  date 
of  application. 

(2)  To  determine  the  commencing  date 
of  the  deposit  installment  payment 
period  for  former  employees,  annuitants 
and  survivors,  the  "date  of  application" 
«vill  be  deemed  to  be  no  later  than  the 
first  day  of  the  second  month  beginning 
after  OPM  receives  a  complete  written 
applicaUon  horn  the  individual. 

(3)  To  be  a  complete  application,  the 
individual's  written  request  for  pre-1909 
National  Guard  technician  service  credit 
must  also  include  a  certification  of  the 
dates  of  employment  and  the  rates  of 
pay  received  by  the  individual  during 
the  employment  period.  The  Individual 
may  obtain  certification  of  his  or  her 
service  from  the  Adjutant  General  of  die 
state  in  which  the  service  was 
performed. 

(e)  Processing  annuitants',  survivors' 
or  former  employees '  applications  for 
service  credit  (1)  OPM  will  determine 
whether  all  conditions  for  crediting  the 
additional  service  have  been  met 
compute  the  amount  of  the  deposit  and 
notify  the  individual. 

(2)  The  deposit  will  be  computed 
based  on — 

(i)  The  appropriate  percentage  of 
basic  pay  that  would  have  been 
deducted  fitim  the  individual's  pay  at 
the  time  the  service  was  performed:  and 

(ii)  Interest  at  the  rate  of  3  percent  per 
year  as  specified  by  section  8334(e)(2)  of 
title  5.  United  SUtes  Code,  through  the 
midpoint  of  the  24-month  installment 
period  or  if  paid  in  a  lump  sum,  the  data 
payment  is  made. 

(3)  OPM  will  notify  the  individual  of 
the  amount  of  the  deposit  and  a 
propoaed  installment  schedule  for 
paying  the  deposit  from  monthly  annuity 
payments.  The  proposed  installment 
payments  will  consist  of  equal  monthly 
payments  that  will  not  exceed  a  period 
24  months  from  the  data  a  complete 
written  appUcation  is  received  bv  OPM 

(4)  The  individual  may  allow  the 
installmants  to  be  deducted  from  his  or 
her  annuity  as  proposed  or  make 
payment  in  a  lump  sum  within  SO  days 
from  the  data  of  the  notice. 

(5)  For  aimuitants  and  survivors 
already  receiving  aiuuity  at  the  time 
OPM  receives  a  complete  written 


application,  increased  annuity  payments 
will  begin  to  accrue  the  first  day  of  the 
month  after  OPM  receives  a  complete 
written  application. 

(6)  If  cm  annuitant  dies  before 
completing  the  deposit  installment 
payments,  the  remaining  installments 
will  be  deducted  from  benefits  payable 
to  the  survivor  annuitant  (but  not  if  the 
only  survivor  benefit  is  payable  to  a 
child  or  children  of  the  deceased),  if  any. 
If  no  survivor  annuity  is  payable,  OPM 
may  collect  the  balance  of  the  deposit 
from  any  lump-sura  benefits  payabia  or 
the  decedent's  estate,  if  any. 

PART  Mf-fEDERAL  EMPLOYEES 
RETIREMEHT  SYSTEM-BASIC 
ANNUITY 

Subpart  C—CrttdK  for  Sarvic* 

3.  The  authority  citation  for  subpart  C 
of  part  842  continues  to  read  as  foUqws: 

Aulhocltr  B  U.aC  84«1(8)- 

4.  In  subpart  C  1 842.304  is  amended 
to  add  paragraph  (c)  as  follows: 

1842.804   CMIan  aarvlca. 


(c)  National  Guard  technician  service 
before  fanuary  1, 1969.  (1)  In  this 
section,  "service  as  a  National  Gvard 
technician"  is  service  performed  under 
section  709  of  tiUe  3Z  United  States 
Code  (or  under  a  prior  corresponding 
provision  of  law)  before  January  1, 1969. 

(2)  A  FERS  employee  whose  only 
service  as  a  National  Guard  technician 
was  performed  prior  to  January  1. 1969. 
is  entiUed  to  credit  under  FERS  if— 

(i)  The  individual  submits  an 
application  for  service  credit  to  OPM; 

(ii)  The  individual  is  employed  by  the 
Federal  Government  in  a  position 
subject  to  FERS  after  November  5, 1990; 
and 

(iii)  The  individual  completes  the 
deposit  for  the  service  through  normal 
service  credit  channels  before  final 
adjudication  of  his  or  her  application  for 
retirement 

(3)  Former  employees  under  FERS, 
aimuitants  and  survivon  receiving  FERS 
annuities  may  make  a  deposit  for 
National  Gu^  technician  service  credit 
provided  the  individuals— 

(i)  Submit  an  application  for  National 
Guard  technician  service  credit  in 
writing,  to  OPM  before  November  6. 
1991;  and 

(ii)  Complete  a  dapoait  for  the 
additional  service  either  in  a  lump  sum 
or  in  equal  monthly  installments  to  be 
completed  within  24  months  of  the  date 
of  appUcation. 
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5.  In  1 842.305,  paragraph  (a)  is 
revised  and  new  paragraphs  (h)  and  (i) 
are  added  to  read  as  follows: 

{842.808   Dsposlta for dvWan aarvlca. 
(a)  Eligibility— current  and  former 
employees  or  Members.  An  employee  or 
Member  subject  to  FERS  and  a  former 
employee  or  Member  who  is  entitled  to 
an  annuity  may  make  a  deposit  for 
civilian  service  described  under 
paragraphs  (a)(2)  and  (a)(3)  of  section 
842.304  upon  application  to  OPM  in  a 
form  prescribed  by  OPM.  Except  as 
provided  in  paragraph  (i)  of  this  section, 
a  deposit  for  civilian  service  cannot  be 
made  after  adjudication  of  Uie 
employee's  or  Member's  application  for 
aimuity  becomes  final  under  §  842.609. 

(h)  National  Guard  technician 
service  before  January  1, 19^  for  FERS 
employees  after  November  5, 1990.  (1) 
OPM  will  determine  whether  all 
conditions  for  credibility  have  been  met, 
compute  the  amoimt  of  the  deposit  and 
notify  the  employee  of  the  amount  of  the 
deposit  and  the  procedures  for 
submitting  the  payments  to  obtain  credit 
for  the  service. 

(2)  The  deposit  will  be  computed 
based  on — 

(i)  The  appropriate  percentage  of  basic 
pay  that  would  have  been  deducted 
from  the  individual's  pay  at  the  time  the 
service  was  performed;  and 

(ii)  Interest  at  the  rate  of  3  percent  per 
year  computed  as  specified  by  section 
8334(e)(2)  of  title  5,  United  States  Code, 
until  the  date  the  deposit  is  paid. 

(i)  National  Guard  technician  service 
before  January  1. 1969,  for  former  FERS 
employees  and  annuitants  who 
separated  after  December  31, 1968.  and 
before  November  6, 1990.  (1)  OPM  will 
determine  all  conditions  for  crediting  the 
additional  service  have  been  met 
compute  the  amount  of  the  deposit  and 
notify  the  individual. 

(2)  The  deposit  will  be  computed 
based  on — 

(i)  The  appropriate  percentage  of  basic 
pay  that  woidd  have  been  deducted 
from  the  individual's  pay  at  the  time  the 
service  was  performed:  and 

(ii)  Interest  at  the  rate  of  3  percent  per 
year  as  specified  by  section  8334(e)(2)  of 
title  5,  United  States  Code,  tiirough  the 
midpoint  of  the  24-month  installment 
period,  or  if  paid  in  a  lump  sum,  the  date 
payment  is  made. 

(3)  OVM  will  notify  the  individual  of 
the  amount  of  the  deposit  and  a 
proposed  installment  schedule  for 
paying  the  deposit  from  monthly  annuity 
payments. 

(i)  The  proposed  installment  payments 
will  consist  of  equal  monthly  payments 
that  will  not  exceed  a  period  of  24 


months  from  the  date  of  the  individual's 
written  application  to  OPM. 

(ii)  To  determine  the  commencing  date 
of  the  deposit  installment  payment 
period  for  former  employees,  aimuitants 
ans  survivors,  the  "date  of  application" 
will  be  deemed  to  be  no  later  than  the 
first  day  of  the  second  month  beginning 
after  OPM  receives  a  complete  written 
application  from  the  individual. 

(iii)  To  be  a  complete  application,  the 
individual's  written  request  for  pre-1969 
National  Guard  technician  service  credit 
must  also  include  a  certification  of  the 
dates  of  employment  and  the  rates  of 
pay  received  by  the  individual  during 
the  employment  period.  The  individual 
may  obtain  certification  of  his  or  her 
service  from  the  Adjutant  General  of  the 
state  in  which  the  service  was 
performed. 

(4)  The  individual  may  allow  the 
deposit  installments  to  be  deducted  from 
his  or  her  annuity  as  proposed  or  make 
payment  in  a  lump  sum  within  30  days 
from  the  date  of  the  notice. 

(5)  For  annuitants  and  survivors 
already  receiving  annuity  at  the  time 
OPM  receives  a  complete  written 
application,  increased  annuity  payments 
will  begin  to  accrue  the  first  day  of  the 
month  after  OPM  receives  the  complete 
written  application. 

(6)  If  an  annuitant  dies  before 
completing  the  deposit  installment 
payments,  the  remaining  installments 
will  be  deducted  bom  benefits  payable 
to  the  survivor  annuitant  (but  not  if  the 
only  survivor  benefit  is  payable  to  a 
child  or  children  of  the  deceased),  if  any. 
If  no  survivor  annuity  is  payable,  OPM 
may  collect  the  balcmce  of  die  deposit 
from  any  lump  sum  benefits  payable  or 
from  the  decedent's  estate,  if  any. 

[FR  Doc.  91-3854  Filed  2-15-91;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12CFR  Part  201 

[Regulation  A] 

Extensions  of  Credit  by  Federal 
Reserve  Bank^  Change  In  Diecount 
Rates 

aqency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  of  Governors  has 
amended  its  Regulation  A — ^Extensions 
of  Credit  by  Federal  Reserve  Banks  to 
reflect  its  recent  approval  of  a  reduction 
in  discount  rates  at  each  Federal 
Reserve  Bank.  The  discount  rate  is  the 
interest  rate  that  is  charged  depository 


institutions  when  they  borrow  frvm  their 
district  Federal  Reserve  Banks.  The 
Board  acted  on  requests  submitted  by 
the  Boards  of  Directors  of  the  twelve 
Federal  Reserve  Banks.  The  Board 
approved  the  requests  in  light  of  further 
declines  in  economic  activity,  continued 
sluggish  growth  trends  in  money  and 
credit  and  evidence  of  abating 
inflationary  pressures,  including 
weakness  in  commodity  prices. 

EFFicnvi  OATi:  The  amendments  to 
Regulation  A  were  effective  February 
11, 1991.  The  discount  rate  changes  were 
effective  on  the  dates  specified  in 
§§201.51  and  201.52. 

FOR  RJRTNCR  INFORMATION  CONTACT 

William  W.  Wiles,  Secretary  of  the 
Board  (202/452-3257);  for  the  hearing 
impaired  only.  Telecommunications 
Device  for  die  Deaf  (TTD)  (202/452- 
3544),  Dorothea  Thompson,  Board  of 
Govemore  of  the  Federal  Reserve 
System,  Washington.  DC  20551. 

SUPPLEMENTARY  MPORMATKM:  Pursuant 
to  the  authority  of  sections  10(b),  13, 14, 
19,  et  al,  of  the  Federal  Reserve  Act  the 
Board  has  amended  its  Regulation  A  to 
incorporate  changes  in  discount  rates  on 
Reserve  Bank  extensions  of  credit.  The 
discotmt  rate  is  the  interest  rate  that  is 
charged  depository  institutions  when 
they  borrow  from  their  district  Federal 
Reserve  Banks. 

The  Board  acted  on  requests 
submitted  by  the  Boards  of  Directors  of 
the  twelve  Federal  Reserve  Banks 
effective  on  the  dates  specified  below. 
The  Board  took  this  action  in  light  of 
further  declines  in  economic  activity, 
continued  sluggish  growth  trends  in 
money  and  credit  and  evidence  of 
abating  inflationary  pressures,  including 
weakness  in  commodity  prices. 
Consistent  with  its  past  practice,  the 
Board  made  the  changes  effective  as 
soon  as  possible. 

The  provisions  of  5  U.S.C  553(b) 
relating  to  notice  and  pubUc 
participation  were  not  followed  in 
connection  with  the  adoption  of  these 
amendments  because  the  Board  for 
"good  cause"  finds  that  delaying  the 
changes  in  the  discount  rates  listed  in 
Regulation  A  to  allow  notice  and  public 
comment  on  the  changes  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.* 

The  provisions  of  5  U.S.C.  553(d) 
generally  prescribing  30  days'  prior 
notice  of  die  effective  date  of  a  rule 
have  not  been  followed  because  section 


'  The  Board'!  Rules  of  Procedure  provide  thai 
advance  notice  and  deferred  effective  date  will 
ordinarily  be  omitted  in  the  public  interest  for 
change*  in  discount  rates.  12  CFR  282.2(e). 
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S5S((!)  provkiei  that  soch  prior  notice  i9 
not  neoaeMry  whenever  there  is  good 
cause  for  finding  that  sudi  notice  is 
contrary  to  the  pubHc  interest.  As 
previously  stated,  the  Board  determined 
that  delaying  the  changes  in  the 
discount  rates  listed  in  Regulation  A  is 
contrary  to  tfie  public  interest. 

RagulaUuy  Flexibility  Act  analytit. 
Pursuant  to  section  eos(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  No. 
96-454.  8  U5.C  601  »t ieq).  the  Board 
certifies  that  the  changes  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
The  proposed  amendments  will  have  no 
general  effect  on  regulatory  burdens  for 
all  depocitory  institutions,  no  specific 
effect  on  such  burdens  for  small 
depository  institutions,  and  have  no 
particular  adverse  effect  on  other  small 
entities. 

List  of  Subieds  In  12  CFR  Part  an 

Banks.  Banking.  Credit  Federal 
Reserve  System. 

For  the  reasons  outlined  above,  the 
Board  of  Governors  amends  12  CFR  part 
201  as  set  forth  below: 

PAfrraoi-CAMENOCo] 

1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Auihadtr  Sms.  10(a).  10(b),  13. 13a.  14(d] 
and  19  of  tlie  Faderal  RaMrva  Act  (12  U-S-C 
347a.  347b.  343  at  aaq..  347c.  348  at  aaq..  367, 
371  374a  and  481);  and  tec.  7(b)  of  (he 
International  Banking  Act  of  1978  (12  U.S.C 
347d). 

2.  Section  201.51  is  revised  to  read  as 
follows: 


1201.51 


The  rates  for  short-term  adjustment 
credit  provided  to  depoeitory 
institutions  under  1 201.3(a)  of 
Regulation  A  are: 
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Fab.  1.  isei. 
Fab.  1.  loei. 
Fab.  1  1801 

Fab.  1, 1991. 

ASanta — 

Fab.  1. 1991. 
Fab.  4, 1991. 
FM>  1   19S1 

Fab.  4  1891 

Fab.  1, 1991. 

KanaaaCI^ 

Fab.  1, 1991. 
Fab.  1, 1991. 

Fab.  1. 1891. 

3.  Section  201.52  is 
foUows: 

revise 

d  to  read  as 

laoijs 

(a)  Seasonal  credit.  The  rates  for 
seasonal  credit  extended  to  depository 
institutions  under  1 201.3(b](l]  of 
Regulation  A  are: 
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Fab.  1. 1991. 

MfiniY9<*^        

Fab.  1. 1981. 

Fab.  1,  1991. 

Hirih  ^  ■  ■  li 

AUwua.M              

Fab.  1. 1991. 
Fab.  1. 1991. 
Fab.  4, 1991. 

r»*^tnft     

Fab.  1. 1891. 

At  Inula 

Fab.  4,  1991. 

MInnavola 

KMWMQly 

San  Frandaoo ~. 

Fab.  1.  1991. 
Feb  1.  1991. 
Fab.  1. 1881. 
Fab.  1. 1891. 

(b)  Other  extended  credit  The  rates 
for  other  extended  credit  provided  to 
depository  institutioiu  under  sustained 
liquidity  pressures  or  where  there  are 
exceptional  circumstances  or  practices 
involving  a  particular  institution  under 
1 201.3(b)(2)  of  Regulation  A  are: 


Fadarai  Raaarva  Bank 
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Fab.  1. 1091. 

MmmV^ 

Fab.  1. 1991. 

Ctavaland- — 

nichnwnd »»»•..«......... 

Atlanta 

Fab.  1, 1991. 
Fab.  1. 1091. 
Fab.  1. 1891. 
Fat).  4, 19P1. 

rtitftQO 

Fab.  1.  ICtfl. 

At  Inula 

Fat).  4, 1991. 

MInnaaooSa 

KwwaaCRy „ 

Fab.  1. 1991. 
Fab.  1. 1991. 
Fab.  1, 1091. 

Fab.  1. 1991. 

These  rates  apply  for  the  first  30  days  of 
borrowing.  For  credit  outstanding  for 
more  than  30  days,  a  flexible  rate  will  be 
charged  which  takes  into  account  rates 
on  maricet  sources  of  funds,  but  in  no 
case  will  the  rate  charged  be  less  than 
the  basic  discount  rate  plus  one-half 
percentage  point  Where  extended  credit 
provided  to  a  particular  depository 
institution  is  anticipated  to  be 
outstanding  for  an  unusually  prolonged 
period  and  in  relatively  large  amounts, 
the  30-day  time  period  may  be 
shortened. 

By  order  of  the  Board  of  Govamora  of  the 
Fedaral  Raaarva  Syatam.  Fal>ruaiy  11, 1901. 

WUUaaW.WiUa, 

Secretary  of  the  Board. 

[PR  Doc.  91-9062  Piled  2-15-«l;  8:48  an] 
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DEPAfrmENT  OP  TRANSPORTATION 
Federal  Avtatlon  AdntMslratlon 
14CFR^artS9 

M7t] 

AiiiMuillilii— ■  Dlrecttvta,  Locfch— d 
Model  L-101 1 8«rlM  AlrpianM 

AMNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 


r.  This  amendnent  adopts  a 
new  airworthiness  directive  (AO). 
applicable  to  all  Lockheed  Model  L-1011 
series  airplanes,  wluch  requires  certain 
structural  modifica  tions  and  some 
inspections.  This  amendment  is 
prompted  by  reports  of  recent  incidents 
involving  fatigue  cracking  and  corrosion 
in  transport  category  airplanes  that  are 
approaching  or  have  exceeded  their 
economic  design  goal  This  condition,  if 
not  corrected,  couJd  result  in  a 
degradation  in  the  structural  capabilities 
of  the  affected  airplanes.  This  action 
also  reflects  the  FAA's  decision  that 
long  term  continued  operational  safety 
should  be  assiu^d  by  actual 
modification  of  the  airfi-ame,  where 
feasible,  rather  than  only  repetitive 
inspections  for  known  service  problems. 

DATn:  Effective  March  22,  IdOl.  The 
Incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  22. 1991. 

AOONltMt:  The  appUcable  service 
information  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Company,  86  South  Cobb  Drive. 
Marietta.  Georgia  30063.  Attention: 
Commercial  Order  Administration.  Dept 
65-11.  Building  B-05,  Zone  0577.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW..  Ronton,  Washington: 
or  at  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street  Long  Beach,  California;  or  nt  the 
Office  of  the  Federal  Register.  1100  L 
Street  NW..  Room  8401,  Washington, 
DC 

KM  RMTHUI MMMMATIOM  CONTACT: 

Mr.  Augusto  Coo,  Aerospace  Engineer. 
Airframe  Branch.  ANM-121L,  FAA,   . 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office.. 
3229  East  Spring  Street  Long  Beach. 
California  90806-2425;  telephone  (213)  ' 
98»-5225. 

•U^MAMBITAIIV  mromiATiON:  A 
proposal  to  amend  part  39  of  the  Federal 
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Aviation  Ragelatioas  to  include  an 
airworthlDeas  Jiiective.  appUcaUe  to 
Lockheed  L-Ull  m^ea  akplaBes.  whkii 
reqeime  certain  eiraotauirf  Budifioattoaa 
and  soaie  inepnriheis,  we  pubtohed  in 
the  fisdsesi  asglelei  on  August  14.  IWO 

(ssmmu). 

interesteQ  persons  nave  been  afforded 
an  oppoftuuHy  to  participate  in  the 
making  of  fliis  amendment  Due 
consideration  has  been  ^ven  to  ^ 
comments  received. 

One  commenter  requested  that  the 
sentence  on  page  33133  of  the  Federal 
Roaster  which  reads.  "*  *  •  the 
structural  modifications  are  to  be 
accomplished  at  the  incorporation 
thresholds  specified  in  section  2B,  Table 
m,"  be  dianged  to  read,  ***  *  "the 
structural  modifications  are  to  be 
accomplished  at  the  later  of  the 
incorporation  thmQhftiijj  anflrifind  io 
section  2B.  Table  n."  The  FAA 
disagreea.  That  sentence,  wUch  was  in 
the  preamble  to  the  Notice,  is  s  correct 
interpretation  of  what  appeared  in 
section  B,  entitled  IIEASON,"  of  the 
Lockheed  Collector  Service  Bulletin, 
dated  June  28, 1990.  These  incorporation 
thresholds  heve  been  coUectivdy 
recommended  by  the  Airworthiness 
Aasoranoe  Task  Foroe  (AAIT)  and 
concurred  in  by  the  FAA:  tfie  thresfaoltls 
were  developed  m  coooert  with  Irtedii^ 
experts  in  the  field  of  aging  transport 
category  eitplanes  to  ensure  safety  of 
the  fleet 

The  same  commenter  indicated  that 
the  sentence  on  page  33134  of  the 
Federu  Segisler  stated  that  the 
proposed  compliance  time  for 
accomplishment  of  tiie  mandatoiy 
structural  niodificetkm  is  '^Ipon 
reeching  the  applicable  test  supported 
etnictural  life  god*  *  •."This 
commenter  reooramended  tfiat  flie 
compliance  time  for  ecooraplishment  of 
the  mandatory  stmctural  niottification 
be,  "upon  maching  Hie  modifioation 
threshold  specified  in  the  collector 
service  bulletin  •  •  *.•*  The  FAA  agrees 
that  the  compliance  time,  as  stated  in 
the  preamble  to  the  Notice,  was  not 
precisely  iterated;  however,  the  rule 
correctly  stated  that  the  compliance 
time  for  the  modification  is,  "prior  to 
reaching  tiie  threshold  for  modification 
specified  in  the  *  *  *  collector  service 
bulletin."  The  FAA  has  established 
these  thresholds  for  mandatory 
modifications  t>asad  on  service 
experience;  therefore,  compliance  times 
differ  depending  on  the  specific 
structure. 

In  order  to  etieviate  oonineion  and  to 
grant  tqwtatan  flexibitey  in  peifomiing 
either  tke  atodificetion  or  die  repair,  one 
oommamter  SMQceetod  that  paragraph 
A.I.  of  the  proposed  rule  be  changed  to 


read,  "If  cracks  are  iband  during  any 
inspectioa.  prior  to  birther  flight  repair/ 
modify  in  nooordanoe  with  the 
eppttoMe  service  bnUetin,  er  in 
aooordaaoe  widi  odier  date  approved  by 
die  Maneger,  Los  Angeles  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region."  Hie  FAA  agrees  to 
make  this  editorial  change.  Paragraph 
A.1.  of  Ihe  final  rule  has  been  changed 
to  incorporate  llie  repair  procedurea  in 
the  servioe  bidletina  as  data  approved 
by  the  FAA. 

The  aane  otwnmenterenggested  that 
propoeed  paragraph  A.2.  be  chenged  to 
read,  *>4odif)cation  in  econdance  with 
paragraph  B.  of  this  AO,  or  in 
accordance  with  tiie  applicable  service 
bulletin  listed  within  ^e  Collector 
Service  Bulletin  'Inspection'  portion  but 
not  included  in  paragraph  B.  of  this  AD. 
terminates  individtial  inspection 
requirements  of  the  epplkafale  service 
bulletin."  Tkat  commenter  further  stated 
that  some  of  tite  service  bulletins  Hsted 
within  the  "inspection"  portion  of  the 
Collector  Service  Bulletin  have  not  been 
mandated  as  terminating  modifications, 
and  do  not  appear  in  paragraph  B.  of  the 
proposal  The  commenter  further  noted 
that  the  service  bulletins  do  address 
terminating  action  for  the  inspectiona, 
and.  therefore,  should  be  included  in 
para^aph  A.2.  of  the  final  rule.  The 
FAA  agrees  and  paragraph  A.2.  has 
been  changed  aooordiiigly. 

Several  (iterators  commented  that 
their  aircraft  have  reached  or  will  readi 
the  duesholds  spedfied  in  the  service 
bulletins  wfaidi  recommend  complience 
prior  to  five  years  or  5,000  fli^  cydes. 
Furthermore,  these  commenters 
requested  diat  consideration  be  given  to 
the  availability  of  modification  kits  and 
the  potential  for  adversely  impacting 
operations  If  special  af:hp<4iil«ng  and 
increased  out-of-service  time  is  needed 
to  acoomphsh  the  modifications  within 
the  proptMed  compliance  times,  l^e 
FAA  infers  from  these  comments  that 
these  operators  are  recommending  that 
the  compUanoe  time  be  extended.  Die 
FAA  does  not  concur.  The  compliance 
times  for  aocompliahraent  of  Hbe 
modifications  are  based  upon  the 
Aiiwuilliinese  Assurance  Task  Force's 
recoramendatioiis,  and  were  estaUished 
by  the  FAA  after  taking  hito 
considerafibn  contingencies  such  as 
scheduling,  parts  avaOabiUty,  etc. 

One  operator  indicated  that  the 
economic  impact  analysis,  as  specified 
in  the  pceamUe  to  the  Notice,  was  not 
acoiirate.  This  oonmenter  presented 
data  which  demonstrated  that  the 
estiaoatad  cost  of  aaodification  is 
$1414177,  rather  than  $100,000  as  the 
preaflfible  to  ^e  tiotice  indicated.  Upon 
review  of  this  commenter's  data,  the 


FAA  concurs  that  the  costs  ■ffA^^sHd 
with  this  AD  action  must  be  adjusted 
somewhat  Acoofdingly.  the  economic 
impact  analyais  paragraph,  below,  has 
been  revised. 

One  loreigQ  operator  recaaaaandad 
that  Lockiteed  Service  Bulletins  003^7- 
203.  ReviaioB  t  dated  At^ust  11. 1080; 
003-57-lM^  Bevisiea  a.  dated  Match  7. 
laOft  and  0e3-67-.1M.  Seviaion  4.  dated 
May  16. 1080;  be  exckidad  from  the 
Collector  Service  "if'lf^in.  dated  June  28, 
1990.  leferenoed  in  parapaph  A.  of  the 
propoaal  becanae  these  servioe 
bulletins  are  ourrently  iindergoi^ 
revision  by  the  BmmilactHrer.  The  FAA 
concurs.  Paragraph  A.  of  the  final  rule 
has  been  chas^iBd  to  exclude  theee  three 
service  ballatins  because  the  inspeotioB 
and  modification  procedures  are  stiU 
being  revised  by  the  manufacturer  at  the 
time  of  publication  of  this  final  rule. 
Whan  revisions  to  these  service 
bulletins  are  finalised,  and  the  FAA  has 
approved  them,  the  FAA  may  oonsider 
farther  rulemaking  to  address  the 
inspections  and  modifications  in  the 
revised  docnments,  and  to  allow  die 
public  an  opportunity  to  review  and 
comment  on  any  proposed  new 
requirements  related  to  the  revised 
service  bulletins. 

After  carefad  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  rlur^gM 
noted  above.  The  FAA  has  determined 
that  these  changes  wiD  neither 
significantly  increase  the  economic 
biuden  on  any  operator  nor  increase  the 
scope  of  the  AO. 

There  are  appraadmately  250  Model  L- 
1011  airplanes  in  the  woridwide  fleet  It 
is  esttmated  that  120  airplanes  of  U^ 
registry  woald  be  affected  by  this  Mi 
within  the  initial  threshold  of  5  years. 

Many  of  the  affected  airplanes  have 
previously  accomplished  varioes 
modifications  that  would  be  required  by 
this  proposed  AO.  However,  assuming 

the  no  niiylanp  ha<l  anrjimplijAfi^  gm  ol  ■ 

the  proposed  modifications,  the  total 
cost  ia^tact  of  the  proposed  rule  is 
estimated  to  be  $142iU0  per  airplane 
over  the  initial  5-year  time  period.  This 
figve  inchides  $73,000  per  airplane  for 
the  modification  kits,  and  SOOJOOO  per 
airplane  for  labor  to  accomplish  the 
required  actions  {'L72S  manhoors  per 
airplane  at  labor  cost  of  $40  per 
manhour).  Based  on  fiiese  fiigurea,  the 
total  cost  iaapact  of  the  AD  on  U^ 
operators  is  estimated  to  be  $17,040,000 
over  liie  imtial  5-year  time  period,  it 
does  oa<  inciade  Ae  cost  of  inspections, 
dowattiiie,  pl^irang,  setup, 
familiarization,  or  tool  acquisition  costs. 
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The  ragulationi  adopted  herein  will 
not  have  aubttantial  direct  effect!  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Thererore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  flnal  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12201;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR 11034.  February  28, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety,  bicorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{AMENOED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C  13M(a).  1421  and  1423: 
40  U.S.C  l(M(g)  (ReviMd  Pub.  L  97-449. 
January  12, 1963):  and  14  CFR  11.09. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Lockheed  Aaraoautical  Syittam  Company: 

Applies  to  Model  L-1011  leriet  airplanea. 

certificated  in  any  category.  Compliance 

required  as  indicated,  unless  previously 

accomplished. 
To  prevent  structural  failure,  accomplish 
the  following: 

A.  Within  the  threshold  for  inspections 
specified  in  the  service  bulletins  listed  in 
Lockheed  Service  Bulletin  093-«1-035 
"Structures    Aging  Aircraft  Structural 
Modifications  ud  Inspections — Collector 
Service  Bulletia"  dated  June  28, 1990 
(hereinafter  referred  to  as  the  "Collector 
Service  Bulletin"),  or  trithin  one  repetitive 
inspection  period  specified  in  those  service 
bulletins  after  the  effective  date  of  this  AO, 


whichever  is  later,  taispect  for  cracks  in 
aooordancs  with  those  service  bulletins. 
Repeat  these  inspeetioas  st  intervals 
specified  in  die  service  iMilletins  listed  in  the 
Collector  Service  Bulletin.  The  inspections 
spedfled  in  L.ockheed  Service  Bulletins  003- 
S7-184.  Revision  4,  dated  May  IS,  199ft  003- 
57-lOS,  Revision  3,  dated  March  7. 199ft  and 
003-07-203,  Revision  1,  dated  August  11. 1969: 
ss  listed  in  the  Collector  Service  Bulletin,  are 
excluded  from  the  requirements  of  this  AO. 

1.  If  cracks  are  found  during  any 
inspection,  prior  to  further  flif^t  either 
sccomplith  the  terminating  modification  in 
accordance  with  the  applicable  service 
bulletin,  or  repair  in  accordance  with  FAA- 
approved  repair  procedures  in  the  spplicable 
service  bulletin  or  data  approved  by  the 
Manager  Los  Angeles  Aircraft  Certlflcation 
Office,  FAA.  Noi^west  Mountain  Region. 

2.  Modification  in  accordance  with 
paragraph  E  of  this  AD  or  in  accordance 
with  the  applicable  service  bulletin  listed 
within  the  inspection  portion  of  the  Collector 
Service  Bulletin  constitutes  tenninating 
action  for  the  individual  inspection 
requirements  of  the  spplicable  service 
bulletin. 

E  The  structural  modifications  must  be 
sccomplished  in  accordance  with  the  service 
bulletins  listed  in  the  Collector  Service 
Bulletin  within  the  schedule  ipecifled  in 
subparagraph  B.l.  or  B.2.  of  this  AD, 
whichever  occurs  later 

1.  Prior  to  reaching  the  thresholds  for 
modifications  specified  in  the  service 
bulletins  listed  in  the  Collector  Service 
Bulletin;  or, 

2.  Within  five  years  or  5.000  flight  cycles, 
whichever  ii  earlier,  after  the  effective  date 
of  this  AD. 

Note:  The  modifications  required  by  this 
paragraph  do  not  terminate  the  inspection 
requirements  of  sny  other  AD  unless  that  AD 
specifies  thst  sny  such  modification 
constitutes  terminating  action  for  the 
inspection  requirements. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  spproved  by  the  Manager,  Los 
Angeles  Aircnfi  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 

NotK  The  request  should  be  submitted 
directly  to  the  Manager,  Los  Angeles  ACO, 
snd  s  copy  sent  to  the  cognizant  FAA 
Principal  Inspector  (PI).  The  PI  will  then  ' 
forward  comments  or  concurrence  to  the  Los 
Angles  ACO. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  s  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

The  inspections  and  modifications  shall  l>e 
done  in  accordance  with  Lockheed  Service 
Bulletin  003-61-039,  "Structure*— Aging 
Aircraft  Structural  Modifications  and 
Inspections— Collector  Service  Bulletin." 
dated  June  28, 1990.  This  incorporation  by 
referanoe  was  approved  by  the  Director  of 
the  Federal  Register  in  sccordance  %vith  5 
U.S.C  55(a)  and  1  CFR  part  51.  Copies  msy 
be  obtainied  from  Lockheed  Aeronautical 


Systems  Company,  88  South  Cobb  Drive, 
Maristta,  Georgia  30083,  Attention: 
Commercial  Order  Administration, 
Department  Sft-11.  Building  B-06,  Zone  0^77. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton.  Washington;  or  at  the 
FAA.  Los  Angeles  Aircraft  Cwtification 
Office.  3229  East  Spring  Street.  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  1100  Street  NW.,  Room  8401, 
Wsshington.  DC 

This  smendment  becomes  effective  March 
22,1991. 

Issued  in  Renton,  Washington,  on  January 
18.1901. 

Damll  M.  Pedeisoo. 
Acting  Manager.  Transport  Airplana 
Directorate,  Aircraft  Certification  Service.  ■ 
(FR  Doc  91-3831  Filed  2-15-01;  8:45  am) 
MUMO  COM  4S1S-1S-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offlcd  of  th«  Sdcrttary 

24CFRP«rt888 

[Docket  Na  li-«1-3fM;  FR-2903-N-01] 

Sdctlon  202  Loans  for  Housing  for  tlw 
EMwIy  or  HandlcappMl;  SpMtal 
Intorost  Rats  Applicability 

AOENCY:  Office  of  the  Secretary,  HUD. 
action:  Final  special  interest  rate 
applicability. 

summary:  This  Notice  permits  section 
202  proposals  selected  in  Fiscal  Year 
1988  and  in  prior  years  to  use  the 
interest  rate  of  8%  percent  provir'  d  (1) 
The  firm  commitment  is  issued  before 
the  FY  1989  FMRs  for  the  jurisdiction  in 
which  the  project  is  located  are  issued 
for  effect  and  (2)  construction  starts  on 
or  before  September  30. 1991. 

imcnvi  OATC  February  19, 1991. 
PON  nrnTHiR  mroRMATiON  contact: 
Robert  Wilden.  Director,  Assisted 
Elderly  and  Handicapped  Housing 
Division,  Office  of  Elderly  and  Assisted 
Housing,  Department  of  Housing  and 
Urban  Development  451  Seventh  Street. 
SW.,  Washington,  DC  20410-8000. 
Telephone  (202)  708-2730.  (This  is  not  a 
toll-free  number.) 

SUPfUMINTARY  INFONMATION:  On 
December  1. 1969,  at  54  FR  49886.  the 
Department  published  the  final  Fair 
Maricet  RenU  for  Fiscal  Year  1988.  That 
final  Notice  included  a  provision 
permitting  section  202  proposals  that 
received  their  fund  reservations  in 
Fiscal  Year  1987  or  prior  fiscal  years  to 
use  the  Fiscal  Year  1968  FMRs,  provided 
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they  veached  inMal  loan  clociag  on  «r 
hefcm  SeptoBber  3a  IBM. 

AMiMigh  pvogreas  haa  been  made  la 
moving  the  pipcltaM  «f  prapoaala 
forwani  a  nnaber  of  pip^iae  saoHon 
202  prainaaia  aelactad  iB  Fiscal  Year 
1988  aad  prior  yaais  did  Bot  proceed  to 
inlttal  dodoe  ^  Sapteatber  JO,  199a 
Thenfort.  the  OepaataMit  b  Iseaiiig  a 
separate  Nottoe  to  aioilBy  Ifae  December 
1, 1089  Notice.  The  laoAfication  Notice 
extends  me  of  die  Fiscal  Tear  1988 
FMRs  for  sectiOB  202  proposals  selected 
in  Ftocaa  Year  1966  and  in  prior  yean 
where  a  firm  commitment  is  issued 
before  the  effective  dots  of  tiie  Fiscal 
Year  1989  FMRs  for  the  ]tirisdiction  in 
whidi  the  project  is  located,  and 
constructioD  starts  on  or  before 
September  30, 190L 

This  Notice  further  facilitates  the 
movement  of  the  pipeUno  propoeak  bjr 
permitting  all  sectioB  202  proposals  that 
received  their  bind  raaorvations  in 
Fiscal  Yaar  1966  or  pitar  fiscal  years  \o 
ass  too  taterest  rate  cf  0%  percent 
provided  a  firm  tanoiilment  is  iaened 
befare  the  eflecUve  date  of  the  Fiscal 
Year  1900  FMRs  for  the  jarisdiotion  in 
which  the  project  is  located  and 
construction  starta  on  or  before 
September  30, 1901.  Ail  projects  not 
meeting  the  special  prtmsiona  of  tins 
Notice  must  be  processed  oeing  tiie 
appropriate  optional  or  annual  interest 
rate. 

OTHEO  MFOniATiOii:  HUD  regulatioos  in 
24  CFB  part  5a  inplementing  section 
102(2)(C)  of  the  Natioo&i  Eaviroomental 
Policy  Act  of  1060.  contain  categorical 
exchiaioaa  feon  their  requiremeiila  fior 
the  actioBS,  aclivitiea.  and  pragtams 
specified  in  24  CFR  S0.2a  Since  die 
intareat  rate  set  iocft  in  this  Notice  is 
within  the  exdaaioa  aet  forth  in  24  cm 
50.20(1).  ao  eavironmental  asoeasaent  ia 
required,  aad  ao  eavironawotal  finding 
has  been  prepared. 

The  C^dog  of  Federal  Domestic 
Assistance  Program  number  and  title  for 
the  activities  covered  by  this  fSotice  are 
14.156,  Lower  Income  Housing 
Assistance  Program  (section  8J. 

Authof%:  Sac.  a0S^H3)i  HoMiai  Act  of 
19SS,  12  U.8.C.  ^3m^fQ^  eae.  7{d).  O^artae^ 
of  Hausiag  aad  (khaa  OvvelopeBeat  Act  42 
U.8.C  353S(d|. 

Daied:  Oetobar  tl.  1«L 
A]badA.llstllBael 

Deputy  Secretary. 

[FRDoc.  sa-3572raed  2-15-01:  ft4S  aog 


DEMIITMeNT  OF  TME INTERKM 

Offlca  Of  Surfaca  Uhdno  Radaraatioa 
and  Enf  orcomant 

SeCFRrarttIO 

Kanaaa  Panaanawt  Rajulalery 


AQINCV:  Office  of  Surface  Minhig 

Reclamation  and  Enforcement  (OSM), 

interior. 

action:  Final  rule:  approval  of 

amendment 

8U— lawT.  OSM  ia  announcing  the 
approval,  with  certain  exceptions,  of  a 
proposed  amendment  siduaitted  by  the 
State  of  Kansas  as  a  modificatioa  to  its 
permanent  regulatory  program  (the 
Kansas  proyam)  ondir  the  Sorface 
Mining  Contral  aad  Reclamation  Act  of 
1977  (SMCRA).  Ihe  amendment  cooaists 
of  a  revagetatkai  gnidaace  document 
entitled  "Revagetatioa  Standards  for 
Success  aad  Statistically  Vahd 
Sampling  Tecfaaiqaea  fair  Meaauting 
Kovagataann  sasooaes.  TjaatKA  rwguiree 
consistency  of  State  and  Federal 
staadarda.  lUa  final  mie  wrill  aQow  the 
State  to  biiof  ite  propam  into 
conformance  with  the  Fecteral 
standards. 

WPncnm  bate:  Februaiy  19. 1091. 
FOR  RJRTHBN  INPOfMMTION  CONTACT: 
Jnty  R.  Ennia,  l^rector.  Office  of 
Sarfaoe  kfining  Redamation  and 
Enfbroement  Kansas  City  Field  Office, 
934  Wyandotte,  Room  900,  Kansas  City, 
MO  64105;  Telephone:  {610)  374-0405. 
SO^nCMBNTARV  MTORaiATlONE 


L  BackgroMnd  OB  Iha  1 

On  Jannaiy  21, 1961,  die  Secretary  of 
the  Interior  conditionally  approved  die 
Kansas  program.  General  background 
information  on  the  Kansas  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  kA  the  Kotsas 
prolan  can  be  foimd  hi  dw  |anuary  21, 
1981,  Federal  Re-let  (48  FR  5892). 
Subaequent  actiom  conoerning  Kaneat' 
pragiam  and  pFograai  smewhRente  can 
be  foaad  at  30  CFR  010.12.  OIO.IS,  and 
916.16. 

n.  Submission  of  Amendment 

By  letter  dated  fane  a,  1990 
(Administrativa  Ceoord  Na  KS-408).. 
Kansas  f^hmMtoA  ■  proposed 
ameadBsnt  to  ite  pnyam  puiauant  to 
SMG8A.  Kanaas  ealriiiillvil  tfae  proposed 
amendment  la  leaponae  to  a  Septeober 
8, 19aa  lettar  from  OSM  (AdmiBistrativa 
ReoardNaKS-MS). 

Kansas  te  ptapaaMg  to  adopt  a 
rsvupHtatton  gpirianre  document  entitled 
"Revagedation  Standards  for  Saccess 


aadStatiatically  Vaiid  SaBi|dir« 
Tecimiques  for  Meaaaitog  Revegetaliaa 
Soooeaa"  that  estafakahes  ^  staadarda 
and  methods  for  detenaination  of 
revefetation  aaoceas  prior  to  phase  0 
and  phase  01  bond  eelaase,  as  required 
by  the  Pedeml  regulattona  at  30  CFR 
816.11fl(aXl)  ad  0171N(aXl). 

OSM  pwhfiehed  a  notice  in  tfae  lune  OB. 
lOOa  Federal  Regieler  (55  FR  25139) 
announcing  receipt  of  Uie  amendment 
and  iBvniag  pulnic  comment  on  tiie 
adeqnat^  of  tiw  proposed  emendment 
(Adminietiati >e  Record  No.  KS-475). 
ine  puonc  comment  period  ended  July 

20,i9ga 

Daring  ite  review  of  tiie  amendment 
OSM  identified  concerns  related  to  tiie 
technical  adequacy  of  tfae  proposed 
guidance  document  OStA  notified 
Kansas  of  tfae  concerns  by  letter  dated 
August  14, 1990  (Administrative  Record 
No.  fCS-4aS).  At  tiie  State's  request 
OSM  held  a  public  meeting  on  August 
23, 1990  (Administrative  Record  No.  KS- 
485),  aflowiqg  Kansas  to  answer  OSM's 
concerns  on  the  technical  adequacy  of 
the  guidelines.  Kansas  responded,  in 
letters  dated  September  14  and 
September  17, 1990  (Administrative 
Record  No.  KS-486).  by  submitting  a 
revised  guidance  document  OSM 
announced  receipt  of  the  revised 
guidelines  In  ttie  September  26, 1990. 
FadandRei^atar  (55  FR  39300)  and.  in 
the  same  notice,  reopened  the  public 
comment  period  until  October  11, 1990 
(Administrative  Record  No.  KS-406). 

A  siuanary  of  the  comments  received 
and  the  Director's  responses  to  tiaen  can 
be  found  in  tlie  sectioa  of  this  notice 
entitled  "Public  Commenta." 

in.  fXiBLtur's  FtooBngs 

After  thorough  review,  the  Director 
finds,  in  aocaniance  with  SMCRA  and 
30  CFR  732J£  and  732.17,  tiiat  with 
certein  eacoepttona,  tlie  aasendBent  as 
submitted  by  Kanaaa  on  }nne  &  199a 
and  as  revised  on  September  14  and 
September  17, 1990,  meete  tfae 
reqidremente  cf  SMCRA  SBui  80  CFR 
chaptar  VH  of  tfae  Federal  regidationa. 
as  disoaaaed  bdbw.  However,  the 
Director  may  nqoirB  farther  cfaanges  in 
the  future  ai  a  reaoit  of  Federal 
regnbtcry  lavistosuu  ooart  dedsions, 
and  OSM  owersi^  of  tfae  Kaaaas 
program. 

1.  General 

The  Federal  reguiations  at  X  CFR 

816.11i(a)(l)  and817.110(aXl). 
incorponted  by  mfetomje  into  tiie 
Kansas  program  at  Kansas 
Adariniatratire  Regulations  (K  AA.)  47- 
9-l(c)  and  «7-«-l(d).  reqaire  tiiat  each 
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regulatory  authority  select  revegetation 
success  standards  and  statistically  valid 
techniques  for  determining  revegetation 
success  and  include  them  in  its 
approved  regulatory  program.  Kansas 
developed  the  proposed  revegetation 
guidance  document  to  satisfy  this 
requirement.  The  document  does  not 
replace  or  change  any  existing  State 
rules;  rather,  it  supplements  and  clarifies 
these  rules. 

As  required  by  the  Federal  regulations 
at  30  CFR  8ie.ll6(a)(2]  and  B17.117(a)(2). 
the  success  standards  prescribed  by  the 
document  include  criteria  representative 
of  unmined  lands  in  the  area  being 
reclaimed,  using  parameters  of  ground 
cover,  production,  or  stocking  relevant 
to  the  approved  postmining  land  use. 
The  standards,  criteria,  and  parameters 
also  reflect  the  extent  of  cover,  species 
composition,  and  soil  stabilization 
requirements  of  the  Federal  regulations 
at  30  CFR  818.111  and  817.111.  The 
guidance  document  also  specifies  the 
procedures  to  be  used  for  sampling, 
measuring,  and  analyzing  vegetation 
parameters.  Use  of  these  procedures  will 
ensure  consistent  objective  collection  of 
vegetation  data. 

For  the  reasons  set  forth  above,  the 
Director  finds  that,  except  as  discussed 
in  the  foUowing  findings,  the  standards 
and  procedures  contained  in  the 
revegetation  guidance  document  satisfy 
the  requirements  of  30  CFR  816.116(a)(1) 
and  817.116(a)(1). 

Z  Preface 

The  "Preface"  to  Kansas'  guidance 
document  discusses  the  purpose  of  the 
document,  the  geographic  region  the 
dociunent  concentrates  on  and  the  State 
regulations  covered  by  the  dociunent.  It 
also  discusses  the  applicabiUty  of  the 
guidance  dociunent  to  vegetation  data 
collected  prior  to  July  1. 1900,  and 
proposes  to  "grandfather"  (i.e.,  exempt) 
certain  specific  permits  from  the  success 
standards  and  sampling  criteria  and 
methodologies  contained  in  the 
guidance  doaunent. 

The  initial  discussion  in  the  Preface  of 
the  purpose  of  the  guidance  dociunent. 
the  region  for  which  it  is  applicable,  the 
regulations  covered,  and  the 
applicability  of  the  document  to 
previously  collected  vegetation  data  is 
not  inconsistent  with  the  Federal 
regulations  and  the  Director  is 
approving  that  portion  of  the  Preface. 

However,  the  Federal  regulations  at 
30  CFR  774.11(b)  provide  authority  for 
the  regulatory  authority,  at  midterm 
review  or  at  any  other  time,  to  require 
reasonable  permit  revisions  to  ensure 
compliance  with  the  regulatory  program. 
The  coimterpart  Kansas  regulation  is  at 
K.A.R.  47-ft-l.  By  proposing  to  exempt. 


in  part  certain  permits  bom  the  success 
standards  and  sampling  criteria  and 
methodologies  required  by  the  guidance 
document,  the  State  has  given  up  its 
authority  to  require  reasonable  revision 
of  the  permits  to  bring  them  into 
compliance  with  the  proposed 
revegetation  success  standards.  This  is 
in  direct  conflict  with  the  above 
referenced  Federal  and  State 
regulations.  Therefore,  the  Director  finds 
this  portion  of  the  Preface  is  less 
effective  than  both  the  Federal  and 
State  regulations  and  is  not  approving 
the  Preface  to  the  extent  that  the  State 
has  given  up  its  authority  to  require 
reasonable  revision  of  the  permits. 

3.  Sampling  Techniques 

Kansas,  in  Chapter  II,  Section  C, 
Pasture  Land  and  Grazing  Land 
Topsoiled,  Chapter  IV,  Sections  E  and 
H,  Prime  Farmland  Cropland,  and 
Chapter  V.  Sections  E  and  H,  Cropland, 
proposes  to  ensure  that  the  90-percent 
statistical  confidence  interval  is 
attained  through  the  use  of  a  statistical 
sample  adequacy  formula,  which 
determines  the  number  of  samples  that 
must  be  taken  to  reach  a  90-percent 
confidence  interval.  The  Federal 
regulations  at  30  CFR  816.1ie(a)(2)  and 
817.116(a)(2)  require,  in  part,  that  the 
sampling  techniques  for  measuring 
success  shall  use  a  90-percent  statistical 
confidence  interval.  The  State's  use  of  a 
statistical  sample  adequacy  test  ensures 
that  a  90-percent  statistical  confidence 
interval  wiU  be  met  and  is  no  less 
effective  than  the  Federal  requirements. 
However,  the  Director  cannot  accept 
two  techniques  that  Kansas  has 
proposed  to  use  in  meeting  the  90- 
percent  statistical  confidence  interval. 
They  are  as  follows: 

(a).  Use  of  Green  Weight  in  Calculating 
Sample  Adequacy 

The  State  proposes  to  calculate 
statistical  sample  adequacy  (required 
sample  size)  for  production 
measiuements  on  the  basis  of  the  green 
weight  of  the  forage  or  row  crop  sample, 
as  determined  in  the  field.  To  support  its 
use  of  green  weights,  the  State 
submitted  data,  collected  over  a  4  year 
period  for  pasture  land  and  a  2  year 
period  for  row  crops  on  cropland, 
comparing  the  minimum  number  of 
samples  required  to  reach  statistical 
sample  adequacy  for  dry  weights  versus 
green  weights  (Administrative  Record 
No.  KS-186).  The  data  presented 
showed  that  the  use  of  green  weights 
resulted  in  an  equal  or  larger  minimum 
sample  number  compared  to  the 
minimum  sample  number  required  based 
on  dry  weights.  Kansas  did  not  provide 


any  references  or  scientific  literature 
that  supported  the  use  of  green  weights. 

The  data  presented  by  the  State  in 
support  of  its  proposal  only  represent 
two  broad  categories  of  vegetation, 
pasture  land  and  row  crops  on  cropland. 
No  data  are  presented  for  grazing  land. 
Nor  is  it  clear  whether  the  pasture  land 
data  that  are  presented  are  for  a  fescue 
monoculture,  a  cool  season  grass 
mixture,  a  warm  season  grass  mixture, 
or  a  cool  and  warm  season  grass 
mixture,  or  whether  the  pasture  land 
contained  any  forbs.  For  the  cropland, 
no  information  is  presented  as  to  which 
of  the  three  row  crops,  soybeans,  grain 
sorghum,  or  wheat  the  data  represents. 
Nor  are  any  data  presented  for  forage 
crops  grown  on  cropland.  These 
deficiencies  limit  the  ability  of  the 
Director  to  determine  the  suitability  of 
using  green  weights  in  calculating 
sample  adequacy  for  all  proposed 
revegetation  situations. 

Further,  the  current  scientific 
literature  does  not  support  the  use  of 
green  weights  to  determine  the  minimum 
number  of  samples  required  to  meet 
sample  adequacy.  The  technical  source 
used  by  the  State  in  supporting  its 
guidance  document  I.  Chambers  and  R. 
Brown,  "Methods  of  Vegetation 
Sampling  and  Analysis  on  Revegetated 
Mined  Lands,"  U.S.  Department  of 
Agriculture.  Forest  Service. 
Intermountain  Forest  and  Range 
Experiment  Station.  1983.  states  that  in 
calculating  the  required  number  of 
samples,  production  values  should  be 
calculated  as  dry  weights.  In  discussing 
production  sampling  concepts, 
Chambers  and  Brown  state  that  all 
production  samples  should  be  converted 
to  dry  weights.  Chambers  and  Brown 
further  slate  that  in  areas  characterized 
by  high  relative  humidities,  oven  drying 
is  necessary  to  prevent  wide 
fluctuations  in  dry  weights  and  to  obtain 
reliable,  repeatable  data.  Southeastern 
Kansas  is  an  area  characterized  as 
generally  having  moderate  to  high 
relative  humidities.  R.  Daubenmire,  in 
the  text  "Plant  Communities."  1968, 
states  that  the  fiesh  weight  of  living 
plant  tissue  is  of  limited  value  owing  to 
wide  differences  in  the  degree  of 
hydration  throughout  the  day  and 
season.  Daubenmire  goes  on  to  state 
that  oven  drying  is  necessary  to  achieve 
a  constant  weight  Therefore,  the 
Director  has  determined  that  based  on 
the  limited  information  presented  by  the 
State,  the  use  of  green  weights  in 
determining  statistical  sample  adequacy 
is  not  consistent  with  the  Federal 
requirements  and  is  not  at  this  time, 
approving  the  use  of  green  weights  in 
determining  sample  adequacy. 
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(b).  Use  of  Representative  Forage 
Samples  to  Calculate  Moisture  Content 

At  Chapter  n,  Section  C.  Pasture  Land 
and  Grazing  Land  Topsoiled.  Chapter 
IV,  Section  H.  Prime  Farmland 
Cropland,  and  Chapter  V,  Section  H. 
Cropland,  Kansas  proposes  to  determine 
dry  weight  and  percent  moisture  content 
of  forage  based  on  techniques  described 
beginning  in  step  7  of  the  subsections 
entitled  "Productivity  Sampling 
Technique."  The  percent  composition  of 
various  acceptable  plant  species  in  the 
sample  will  be  determined  by  the  ociilar 
estimation  technique  and  reported  with 
each  sample  weight  (wet  weight).  In  step 
8,  a  representative  forage  sample 
(approximately  20  grams),  based  on  the 
plant  composition  from  the  ocular 
estimation  of  the  plots  in  step  7,  is  to  be 
retained  bom  each  sample  and  then 
combined  with  all  other  representative 
samples  to  determine  moisture  for  each 
stratified  sample  area.  Then  in  step  10, 
the  combined  representative  forage 
sample  collected  in  step  8  is  oven  dried 
at  140  to  150  degrees  Fahrenheit  until  a 
constant  dry  weight  is  obtained. 
Weighting  will  be  performed 
immediately  after  oven  drying  to  avoid 
absorption  of  water  bom  humid  air.  This 
constant  dry  weight  will  equal  zero 
percent  moisture.  All  wet  weight 
samples  will  be  adjusted  to  12  percent 
moisture  based  on  this  dry  weight. 

The  Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.116(a)(1)  require,  in 
part  that  the  sampling  techniques  be 
statistically  valid,  and,  at  30  CFR 
816.116(a)(2)  and  817.116(a)(2),  that  the 
sampling  techniques  for  measuring 
success  shall  use  a  90-percent  statistical 
confidence  interval.  In  the  measurement 
of  forage  production,  it  is  not 
statistically  valid  to  use  ocular 
estimation  of  species  composition  and 
then  collect  an  estimated  representative 
subsample  based  on  the  previous  ocular 
estimate  as  the  basis  for  determining  the 
percent  moisture  content.  As  pointed  out 
by  K.A.  Gomez  and  A.A.  Gomez  in  the 
text  "Statistical  Procedures  for 
Agricultural  Research."  1984.  the  ability 
to  detect  existing  differences  among 
treatments  increase  as  the  size  of  the 
experimental  error  decreases.  Gomez 
and  Gomez  point  out  that  a  good 
experiment  incorporates  all  possible 
means  of  minimizing  experimental  error. 
They  further  state  that  it  is  essential  that 
all  factors,  aside  bom  those  considered 
as  treatments,  be  held  constant  for  all 
experimental  units. 

By  introducing  the  bias  of  the  sample 
collector,  both  in  estimating  species 
composition  and  in  collecting  a 
representative  subsample  based  on  that 
ocular  estimate.  Kansas  has  introduced 


one  source  of  experimental  error  that 
will  make  it  difficult  to  provide  an 
accurate  statistical  measurement  of 
forage  production.  A  second  source  of 
error  involves  the  collection  of  an 
approximately  20  gram  subsample  from 
each  sample  which  is  then  combined 
with  subsamples  from  all  other  sample 
locations  for  determination  of  the 
percent  moisture  and  eventual 
calciilation  of  the  dry  weight  of  the 
forage.  The  problem  with  this  technique 
is  that  the  use  of  a  20  gram 
representative  sample  for  each  sample 
location  is  an  unweighted  sampling 
technique  and  provides  an  unweighted 
moisture  content  figure.  The  use  of 
unweighted  sampling  assumes  each 
sample  location  produces  an  equal 
amount  of  forage.  Based  on  the  data 
provided  by  the  State  to  support  the  use 
of  green  weights  for  determining  sample 
adequacy,  the  assumption  that  each 
sample  location  produces  an  equal 
amount  of  forage  is  clearly  not  valid  and 
therefore,  the  use  of  an  unweighted 
sampling  technique  is  not  a  statistically 
valid  sampling  technique  as  required 
imder  Federal  regulation  30  CFR 
816.116(a)(1),  nor  can  a  90-percent 
confidence  interval  be  assured.  Oven 
drying  of  the  entire  sample,  as  noted  in 
Chambers  and  Brown,  is  necessary  to 
achieve  an  accurate  determination  of 
both  dry  forage  production  and  percent 
moisture  content  Therefore,  the  Director 
has  determined  that  determination  of 
percent  moisture  content  and  dry  forage 
production,  based  on  representative 
subsamples  of  oculariy  estimated 
stratified  samples  is  not  consistent  with 
the  Federal  requirements  and  is  not 
approving  this  method  for  determining 
the  moisture  content  or  dry  weights  of 
forage  production. 

4.  Omission  of  Blank  Areas  During 
Prime  Farmland  and  Cropland  Sampling 

Both  chapter  IV,  section  E,  Prime 
Farmland  Cropland  and  chapter  V. 
section  E.  Cropland,  contain  subsections 
entitled  "Special  Problems  in  Row  Crop 
Sampling."  In  these  subsections,  the 
guidance  document  states  that  random 
coordinates  that  fall  on  blank  areas  that 
were  plantod  should  not  be  used.  Blank 
areas  are  areas  that  were  seeded  to  row 
crops  but  for  unspecified  reasons,  were 
subject  to  crop  failure  and  are  devoid  of 
vegetatioa  A  new  random  coordinate 
that  can  be  sampled  should  be  selected. 
The  blank  areas  must  be  recorded  on  a 
map  of  the  test  plot  or  whole  field  and 
the  size  recorded.  The  reasons  for  the 
crop  failure  must  be  noted.  Corrective 
actions  will  be  determined  on  a  site  by 
site  basis.  Test  plots  or  whole  fields 
with  greater  than  20  percent  of  the 
sampling  area  as  blanks  will  not  be 


accepted  as  vaUd  sampling  areas.  Test 
plots  or  whole  field  areas  with  less  than 
or  equal  to  20  percent  blank  areas  can 
be  used  as  valid  sample  areas  but  the 
permittee  must  show  that  the  blank 
areas  will  establish  and  maintain 
vegetation  before  the  phase  in  bond 
release  can  be  granted.  This  will  be 
accomplished  by  repainting  the  blank 
areas  into  forage  crops  and/or  row 
crops  that  must  maintain  a  stable  stand 
comparable  to  the  surrounding  prime 
farmland  cropland.  This  comparison  will 
be  made  by  die  permittee  in 
consultation  witii  and  approval  by  the 
State. 

The  Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.118(a)(1)  require,  in 
part  that  statistically  valid  sampling 
techniques  be  selected  by  the  re^atory 
authority  and  included  in  the  approved 
regulatory  program.  Federd  regulation 
30  CFR  823.15(b)(2)  also  requires  use  of 
a  statistically  valid  sampling  technique 
on  prime  farmland.  The  use  of  random 
coordinates  for  sampling  row  crops  is  a 
statistically  valid  sampling  technique. 
However,  the  State  proposal  to  not  use 
random  coordinates  that  fall  on  blank 
areas  negates  the  statistical  validity  of 
the  use  of  random  coordinates.  By  not 
sampling  at  coordinates  that  fall  on 
blank  areas,  the  sampling  technique  is 
no  longer  random.  Rather,  it  is  selective. 
Because  those  blank  areas  represent 
actual  field  conditions,  on  both  mined 
and  unmined  land,  they  must  be  subject 
to  random  sampling.  Therefore,  the 
Director  finds  that  the  exclusion  of 
blank  areas  from  the  random  sampling 
of  row  crops  is  less  effective  than  the 
Federal  requirements  and  is  not 
approving  their  exclusion. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
concerning  the  proposed  revegetation 
guidance  document  announced  in  the 
June  20, 1990.  Federal  Register  (55  FR 
25139).  ended  on  July  2a  1990.  One 
public  comment  response  was  received 
and  is  addressed  below.  The  reopening 
of  the  public  comment  period, 
announced  in  the  September  26. 1990. 
Federal  Registar  (55  FR  39300).  ended  on 
October  11. 1990.  No  additional  public 
comments  were  received.  The  scheduled 
public  hearing  was  not  held  because  no 
one  requested  an  opportunity  to  testify. 

Alternate  Fuels,  Inc.,  provided 
numerous  comments  on  the  proposed 
revegetation  guidance  document 
(Administrative  Record  No.  KS-480). 
Unfbrtimately,  Alternate  Fuels' 
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comiBenU  wert  baaad  on  as  aariier 
draft  vcrsioD  of  tha  gaJdanca  i*«"~™fTt 
that  was  not  subodttad  to  OSM  aad 
therafofa,  savaial  of  tlta  canineots  are 
no  lonver  applicable  because  they 
address  itams  that  have  been  deleted 
from  tfaa  documents  submitted  to  OSM. 
Of  the  applicable  comments,  the  fint 
concen  raiaed  by  the  commenter  was 
that,  in  the  preface,  die  statement  is 
made  that  the  revegetatioo  success 
standards  and  statisticaQy  valid 
sampling  techniqoes  are  to  be  enforced 
by  the  State.  The  commenter  contended 
that  this  is  inconsistent  with  the  law  and 
violates  Kansas  procedures  for  adoptioa 
of  rules  and  regulations.  The  Director 
notes  that  under  both  tiie  Federal 
regdatkms  at  30  CFK  m&lie(aHl)  and 
817.110(a)(1)  and  the  State  regulations  at 
ICAJt  47-0-1(0)  and  47-9-l(d).  which 
incorporate  by  reference  the  Federal 
regulations  hsted  above,  the  regulatory 
authority,  in  this  case  Kansas,  must 
select  revegetatiuu  success  standards 
and  statistitafly  vahd  sampHng 
tecfaniquei  for  indusiuu  in  the  approved 
regulatory  program.  Tliis  revegetation 
guidance  document  fiiffifls  this 
re4]nirement  and  is  not  inconsistent  with 
the  requirements  of  the  Kansas  program. 
Further,  the  Director  notes  that  the 
preamble  to  the  Federal  requirement 
states  that  the  saccees  stamdards  and 
sampling  techniques  may  appear  as 
either  rales  or  may  be  in  a  g^eline 
form  that  is  incorporated  i^o  the 
regulatory  program  (4B  FR  40140, 40150, 
September  2, 1963). 

The  next  concern  raised  t^  the 
commenter  was  that  the  statement  on 
page  1  of  the  State  proposal  that  the 
guidance  document  is  the  revegetation 
standard,  violates  30  CFR  8ie.ll6(a)(2) 
and  the  existiag  pecarilB.  Iliey  cookad 
that  the  standards  have  been 
established  in  the  permits.  Further,  the 
commenter  asserts  that  ^e  standards 
established  in  this  document  are 
artiitrary  and  have  bo  technical  or 
scientific  basis.  Tha  Director  finds  that 
the  guidance  document  does  not  viokta 
30  CFR  Bie.llfl(a)(2).  and.  ia  bet  finds 
that  the  guidaaoe  documeBt 
complements  the  mgulatina  by  setting 
the  standards  to  which  30  CFR 
8ie.ll6(a)(2)  appUas.  U  alao  meets  the 
requiiameals  of  30  CFR  ffiAlie(aKl). 
Regarding  standards  establiahed  ia 
existing  penaits.  the  Director  notes  that 
the  Preface  of  the  fl"*^''TrT  Air>ii«a«|» 
defines  the  applicability  of  the  guidaaoe 
doomient  to  iaduda  *»'fftiBg  permits.  It 
is  within  the  State's  authority  to  require 
the  revision  of  permits  to  bring  them  into 
compliance  with  the  Slate's  rules  and 
implementiflg  guidelines.  Finally,  the 
Director  disagrees  tvith  the  assertion 


that  tha  standards  are  arbitrary  and 
have  no  technical  or  scientific  basis.  Hw 
use  of  reference  areas  is  aupported  in 
the  Federal  neguladons  at  SOCHI 
816.116  and  817.116.  The  use  of  technical 
standards  based  on  U.S.  Department  of 
Agricultnre.  Soil  Conservatian  Service 
(SCS),  soil  sorvey  databaoe  in&rmatian 
and  technical  faides  is  not  ariritoary,  is 
technically  sapportaUe,  and  is 
representative  of  the  anmined  lands  in 
the  area  as  required  under  30  CFR 
81&lie(a)(2). 

The  OHBmeBter  was  also  concerned 
with  the  reqirirements  established  in  the 
docoment  for  phase  Q  bond  release. 
First,  the  oonunenter  fislt  that  ttie 
Fedesal  Kagislar  notfoe  described  the 
document  as  guidelines  for  phase  III 
bond  release  and  tfierefore  the 
docament  was  inconsistent  %vitfi  the  law 
because  tt  also  contained  standards  for 
phase  n  bond  release.  The  IKrector 
notes  dMt  whfle  the  proposed  rde 
Federal  Re^star  notice  (&1  not 
specifically  aoention  thet  the  document 
contained  phase  n  bond  release,  it  did 
describe  Hie  docaMent  tm  pertaining  to 
revegetatkm  snccess  guUlelines.  Snch 
guidelines  would  lo^cally  be  expected 
to  include  the  revegetation  requirements 
that  nast  be  net  to  achiere  both  phase 
n  and  phase  III  bond  release.  And  while 
the  proposed  rule  does  specificaBy  state 
that  the  proposed  guidelines  cover 
methods  for  determination  of 
revegetation  eoccess  prior  to  phase  m 
bond  release  as  required  by  30  CFR 
816.11«(aHl)  nd  817.110(a)(1),  tiris  was 
necessary  beceuse  &e  aforerueiitioned 
ndes  were  the  driving  force  for  the  State 
to  provide  guidance  for  determining 
revegetation  success.  Therefore,  the 
Director  has  determined  titat  4ie 
proposed  rule  Federal  Regislar  notice 
provided  sufficient  information  for 
intereatad  paitiea  to  detennine  whedier 
they  would  ba  affected  by  the  document 

Second,  the  commenter  contends  that 
the  use  of  the  revegetation  success 
standards,  including  productivity.  Cor 
determining  phase  II  bond  release  is 
arbitrary  beoMise  the  Federal  regulation 
r^arding  phase  II  bond  release,  30  CFR 
80a40  (cK^.  only  requires  establishment 
of  vegetation  on  the  regarded  mined 
lands  in  accordance  with  the  approved 
reclamation  plan.  The  Director  notes 
that  the  preaimbla  to  tha  Federal  bond 
release  regulations  states  that  the 
Federal  nDes  provide  the  mipjm^iia^ 
standards  which  State  pragrams  mast 
meet  (48  FR  32832, 32933.  July  10, 19S3). 
States  may  implement  more  stringent  or 
more  detailed  standaids.  Kansas,  aa  the 
regulatory  auAorily.  has  decided  to  use 
the  revegetation  succres  standards  to 
evaluate  reclaimed  areas  for  phase  0 


bond  release.  TUs  is  not  inconsistent 
with  tiw  Federal  ragulstions  and 
therefore,  no  change  is  necessary. 

Tha  commenter  had  several  coauaents 
regarding  the  success  standards  for,  and 
evaluation  ot  productivity.  The  first 
concern  was  that  SCS  gukle  KS-145 
does  not  contain  animal  unit  month' 
(AIAi]  values  for  native  grass.  The 
Director  has  deteraiined,  through 
discussions  with  die  Kansas  State  Office 
at  the  SCS  (Administrative  Reooid  Ma 
KS-601).  that  the  AUM  figure  given  in 
SCS  guide  KS-145  is  based  on  native 
grass  production.  Therefore  the  State'a 
use  of  the  guide  is  appropriate  and  no 
change  is  necessary. 

The  second  concern  was  that  the  900 
pounds  of  forage/ AUM  value  is 
arbitrary.  The  Director  notes  that 
appendix  C  of  the  guidance  document 
contains  two  letters  supportmg  the 
State's  use  of  the  900  pound  figure.  The 
State  has  opted  to  use  the  oiore 
conservative  production  Hgures  given  in 
the  letters.  Ths  Director  has  deteranned 
that  this  ia  not  an  arbitrary  vahie  and 
therefore,  is  not  requiring  a  change. 

Third,  the  coraaMnter  contends  that 
the  requirement  for  all  forage  to  be 
removed  every  year  firam  areas  to  be 
sampled  ia  arbitrary  and  unjustified  and 
violates  30  CFR  6ia.lll(a){4),  which 
requires  that  the  vegetotive  cover  be 
capable  of  stabiliziqg  the  soil  sorface 
fit)m  erosion.  The  Director  notaa  that 
removal  of  forage  every  year  by 
mowing,  yaang.  or  baling  are  normal 
activities  which  would  occur  on  pasture- 
land  and  grailiig  land  and  is  therafore 
neither  arbitrary  or  enfuatified.  Nor 
shouM  these  nonsal  w^vities  vtolate  30 
CFR  «16Jll{a}(4).  because  only  a 
portion  of  the  above  ground  part  of  the 
plant  is  removed,  leaving  the  loneining 
aerial  portkn  and  the  roots  in  place  to 
stabilize  the  soS  suiiaca.  If  erosion  does 
occar  under  these  drcufflstanceiL  then 
Uae  area  ia  not  auitdble  for  bond  release. 
No  change  is  necessary. 

Next  the  commenter  was  coiM:emed 
that  there  was  an  inconsiatent 
requirement  Uiat  sample  adequacy  be 
met  even  if  aU  samples  have  vahies 
above  the  productivity  standard.  The 
Director  notes  thai  the  proponed 
revegetatioo  guidelines  reach  the  90- 
percent  confidence  hUerval,  required ' 
under  30  CFR  816.116  (aK2)  and  617.116 
(a)(2|.  through  the  use  of  a  sample 
adequacy  formula.  Therefore,  the  State 
must  require  that  both  aample  adequacy 
and  productivity  be  met  in  order  to  be  in 
compliance  with  the  regulations.  No 
inconsistenqr  exists. 

The  commenter  also  qnestianed  the 
legality  of  disallowing  vaiaes  less  than 
the  success  standard.  Hie  Dinctar  finds 
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that  the  State  requirement  that  forage 
production  be  greater  than  or  equal  to 
90-percent  of  reference  area  or 
calcidated  forage  production  success 
standard  is  no  less  effective  than  the 
requirements  of  30  CFR  816.116  (a)(2) 
and  817.116  (a)(2)  and  is  therefore  not 
requiring  a  change. 

Finally,  the  commenter  stated  that  the 
requirement  that  forage  be  oven  dried 
was  technically  unsupported.  As 
discussed  in  Finding  2,  the  Director 
believes  that  oven  drying  of  forage  is 
both  technically  supported  and 
necessary  for  the  accurate  measurement 
of  forage  production.  Therefore,  no 
change  is  necessary. 

The  commenter  had  several  comments 
on  success  standards  and  evaluation 
methods  for  forage  cover.  Their 
concerns  included  the  following:  That 
the  100  percent  ground  cover  standard 
was  set  arbitrarily;  that  the  statement 
that  the  land  use  be  at  a  high  level  of 
management  is  arbitrary;  that  the 
sample  dates  were  set  arbitrarily  and 
were  unjustifiably  restrictive  in 
contradiction  of  normtd  harvesting 
practices  that  occur  at  times  of  peak 
production;  that  unjustifiable  limitations 
are  made  by  referencing  the  acceptable 
and  unacceptable  species  list  that 
limitations  on  litter  and  other  species 
have  been  arbitrarily  set  without 
technical  justification;  that  arbitrary 
standards  have  been  set  for  the 
composition  of  vegetation;  that  the 
procedure  for  pre-mine  cover  is  biased 
and  inconsistent  since  the  same 
limitations  of  litter  and  undesirable 
species  have  not  been  applied  as  for  the 
post-mine  procedure;  that  for  previously 
mined  areas  the  ground  cover  standard 
is  inconsistent  with  the  requirements  of 
30  CFR  816.116  (b)(5);  and  Uiat  the 
statement  that  for  previously  mined 
areas,  "areas  lacking  vegetative  ground 
cover,  sparse  vegetation,  and/or  active 
erosion  will  not  be  included  in  the 
stratified  sample  area"  is  arbitrary, 
biased,  and  inconsistent  with  the 
procedure  which  is  based  on  random 
methods.  Again,  the  Director  notes  that 
the  preamble  to  the  Federal  bond 
release  regulations  states  that  the 
Federal  rules  provide  the  minimum 
standards  which  State  programs  must 
meet  (48  FR  32932,  32933,  July  19. 1983). 
The  State  has  discretion  in  setting  the 
standards  for  success  and  statistically 
valid  sampling  techniques  as  long  as 
they  are  not  inconsistent  with  the 
Federal  requirements  and  are 
technically  sound.  The  Director  has, 
after  thorough  review,  determined  that 
the  above  listed  requirements  are  not 
inconsistent  with  the  Federal 


requirements  and  are  technically  sound 
and  is  approving  them  as  proposed. 

Regarding  prime  farmland  and 
cropland  success  standards  and 
statistically  valid  sampling  techniques, 
the  commenter  again  had  several 
concerns.  Specifically,  the  commenter's 
concerns  included  the  following:  that  the 
disallowance  of  whole  field  harvesting 
was  arbitrary  and  inconsistent  with  the 
Federal  regulations  at  30  CFR 
823.15(b)(2);  Uiat  tiie  requirement  to  soil 
probe  on  100  foot  centers  (note,  this  is 
the  200  foot  centers  currentiy  proposed 
in  the  guidance  document)  is  arbitrary 
and  unjustified  because  the  Federal 
requirements  at  30  CFR  823.15(b)(5) 
contains  no  such  requirement  that 
requirements  to  modify  a  permit  with 
identified  bond  release  field  areas  to  the 
proposed  standards  would  violate  the 
permits'  currentiy  approved  post  mining 
land  uses;  that  the  requirement  that  all 
plots  must  meet  the  success  standards  is 
unjustified  because  it  contradicts  the 
technical  and  scientific  data  that  shows 
success  standard  differences  due  to  soil 
types;  that  test  plots  are  arbitrarily  and 
unjustifiably  required  to  be  treated 
separately  for  sample  adequacy  in 
contradiction  to  the  language  of  the 
Federal  regulations  at  30  CFR 
823.159(b)(2);  tiiat  tiie  requirement  that 
forage  production  cemnot  be  used  as 
proof  of  productivity  for  phase  II  bond 
release  is  inconsistent  with  the  Federal 
regulations  at  30  CFR  800.40(c](2]  and  is 
incorrect  that  the  requirement  for 
simultaneous  successful  forage  and  test 
plot  productivity  to  prove  management 
is  arbitreuy  and  is  inconsistent  with  the 
Federal  requirements  at  30  CFR 
823.159(b)(2);  tiiat  the  restiiction  of  only 
10  percent  additional  acceptable  plant 
species  allowed  beyond  the  forage 
seeding  mixture  is  inconsistent  with 
Federal  regulations  816.111  (a)(1),  (3), 
and  (b)(3];  that  the  requirements  for 
prime  farmland  are  arbitrarily  being 
applied  to  non-prime  cropland 
inconsistent  with  the  Federal  regulations 
at  30  CFR  818.116  (a)(2)  and  (c)(2'  that 
the  procedure  for  test  plots  on  nou- 
prime  corpland  is  arbitrary, 
unnecessary,  and  inconsistent  with  the 
law;  and  that  the  requirement  to  do 
forage  ground  cover  on  prime  farmland 
is  arbitrary  and  inconsistent  with 
Federal  regulation  30  CFR  816.116(b)(2). 
Again,  the  Director  notes  that  the  State 
has  discretion  in  setting  the  standards 
for  success  and  statistically  vaUd 
sampling  techniques  as  long  as  they  are 
not  inconsistent  with  the  Federal 
requirements  and  are  technically  sound. 
The  Director  has,  after  thorough  review, 
determined  that  above  listed 
requirements  are  not  inconsistent  with 


the  Federal  requirements  and  are 
technically  sound  and  is  approving  them 
as  proposed. 

The  commenter  also  expressed 
concern  regarding  two  areas  of  the  fish 
and  wildlife  habitat  success  standards 
and  sampling  techniques.  The  first 
comment  was  that  the  phase  in  bond 
release  requirements  for  trees  and 
shrubs  were  arbitrarily  and  capriciously 
being  applied  as  phase  II  bond  release 
requirements,  inconsistent  vfith  the 
Federal  regulations  at  30  CFR 
816.116(b)(3)(ii).  Again,  tiie  Director 
notes  that  the  preamble  to  the  Federal 
bond  release  regulations  states  that  the 
Federal  rules  provide  the  mininiiitn 
standards  which  State  programs  must 
meet  (48  FR  32932,  32933,  July  19, 1983). 
The  State  has  discretion  in  setting  the 
standards  for  success  and  statistically 
valid  sampling  techniques  as  long  as 
they  are  not  inconsistent  with  the 
Federal  requirements  and  are 
technically  sound.  The  Director  has, 
after  thorough  review,  determined  that 
above  listed  requirement  is  not 
inconsistent  with  the  Federal 
requirements  and  is  technically  sound 
and  is  approving  it  as  proposed. 

Second,  the  commenter  was 
concerned  that  the  guidelines  deny  an 
operator  the  ability  to  carry  out 
husbandry  practices  in  the  ctire  of  trees 
and  shrubs  without  restarting  the 
responsibility  period,  as  could  be 
allowed  under  the  recent  court  decision 
in  the  case  National  Wildlife  Federation 
V.  Lujan,  31  ERC 1617  (D.D.C.  1990).  As 
proposed,  the  State  requirement  that  the 
period  of  responsibility  be  restarted 
following  any  husbandry  practices 
carried  out  in  the  care  of  trees  and 
shrubs  is  more  stringent  than  the 
Federal  requirements.  However,  under 
30  CFR  730.11(b),  it  is  within  the  State's 
discretion  to  impose  requirements  more 
stringent  than  the  Federal  requirements 
as  long  as  they  are  not  inconsistent  with 
the  Federal  requirements.  The  Director 
has,  after  thorough  review,  determined 
that  the  above  listed  requirement  is  not 
inconsistent  with  the  Federal 
requirements  and  is  approving  the 
requirement 

Finally,  the  commenter  expressed 
concern  over  different  and  apparenUy 
contradictory,  sections  of  the  guidance 
document  that  discuss  when  a  success 
standard  is  met  OSM,  in  its  August  14, 
1990,  issue  letter  (Administrative  Record 
No.  KS-483),  expressed  the  same 
concern.  In  response,  Kansas  has 
revised  the  wording  to  clarify  when  a 
success  standard  has  been  met 
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Asency  Qmamenta 

Pusowit  to  MCtkHi  8a8(b)  of  8MCRA 
and  30  CFR  732.17(h).  commaato  were 
also  soBcitad  firam  vahoaa  Federal 
njiiiciaa  arilii  an  acteal  or  pointial 
intawat  ia  the  Ywm»»§  pwyaaL  Two 
agendaa.  tka  U&  Hdk  aMl  VVikUiia 
Senrioa  and  the  EnviroBBienlaJ 
ProtectioB  A^ancy,  had  ao  coauaeDt 
(Administntiva  Racoid  Noa.  KS-477  aod 
KS-tTS).  Tha  SCS  stated  that  dia 
proposal  Bwams  tschnically  and 
statistically  soond  and  shoald  prove  to 
be  a  valid  BMthod  of  meaaurii^ 
revegetation  success  (Administrative 
Record  No.  KS-4in).  The  State  Historic 
Preservation  OfBcer  responded  that  the 
proposed  guidelines  will  not  affect 
historic  or  ardieological  sites  and  are 
aoceptaUe  (Administrative  Record  No. 
KS-«73). 

V.  Dinciar's  Oadsfam 

Based  on  the  above  findtags,  the 
Director  is  approviag  ttw  prapoaed 
revegetation  giidanoe  docaaent  as 
orig^D^  Buhasihed  by  ITnnsas  on  Jua 
8, 1990,  and  as  laviaed  and  reaobantted 
on  September  17. 19801  with  the 
excepidona  noted  belowr.  As  diacaaeed  in 
Finding  Z  the  Director  is  not  approving 
in  the  Preface  the  exemption  of  certain 
permits  tern  tha  success  standards  and 
sampling  criteria  and  methodolagies 
contained  in  die  guidance  .^rrfnimant  As 
discussed  in  FiniUng  3.  the  Director  is 
not  approving  at  Chapter  EL  Section  C, 
Pasture  Land  and  Crazing  Land 
Topsoiled.  Chapter  IV,  Sections  E  and 
H,  Prime  Farmland  Cropland,  and 
Chapter  V,  Sections  E  and  H.  Cropland, 
nie  use  of  green  weights  in  determining 
statistical  sample  adequacy  in  the 
evaluation  of  fbrage  or  crop  production 
and  at  Cliapter  n.  Section  C.  Pasture 
Land  and  Grazing  Land  Topeoiled. 
Chapter  IV,  Section  H.  Pitee  Farmland 
Chipland,  and  Chapter  V,  Section  H, 
Cropland,  the  use  of  representative 
saaiples  based  on  ocular  estimates  of 
forage  compositioa  for  determiaiiig 
forage  aioisture  content  and  calculatiog 
dry  weights  of  fon^  prodnctioa 
samples.  As  discussed  in  Finding  i.  the 
Director  is  not  aUowiag  at  Chapter  IV. 
Section  E,  Prbne  Farmland  Cropland, 
and  Chapter  V,  Section  E,  Cropland, 
under  the  subsections  entitled  "Special 
Problems  in  Row  Crop  Sampling," 
exclusion  of  blank  areas  during  the 
random  sampling  of  row  crop  test  plots 
or  fields. 

The  Federal  regulatixuis  at  30  CFR  part 
916  concerning  the  Kansas  program  are 
being  amended  to  implement  dds 
decision.  The  Director  is  approving  the 
revegetation  guideline  document  with 
the  provision  that  it  be  faSy 


ia^ileBwntad  in  a  iotm  Identical  to  that 
submitted  to  and  laviewad  by  OSM  and 
the  public.  Howavar.  tha  Dirador  nay 
require  further  chains  in  tha  future  as  a 
result  of  Federal  regulatory  revisions, 
court  decisions,  and  OSM  ovaraight  of 
the  Kansas  prc^asL  This  final  rula  is 
being  made  eftsctiva  immediately  to 
expedite  the  State  program  ameadaeDt 
procaas  and  to  encourage  Stetes  to  bring 
their  prograau  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  ihat  a 
State  may  not  exercise  {arisdiction 
under  SMCRA  unlaM  the  SUte  program 
is  approved  by  the  Secretary.  Similarly. 
30  CFR  732.17(a]  requires  that  any 
alteration  of  an  approved  Stete  program 
be  siibiaitted  to  OSM  for  revtew  as  a 
program  amendment.  The  Federal 
regidations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
State  programs.  Thia  any  changes  to  tha 
program  ara  aot  enforceable  by  the 
State  until  approved  by  the  Director. 
The  Director  does  not  recognize,  and 
fully  expecte  Kansas  to  remove  any 
rules  that  have  already  been 
promulgatad  by  the  Stete,  but  not 
approved  by  the  Director.  In  tha 
oversi^t  of  the  Kansas  program,  the 
Director  will  recognize  only  the  stetutes, 
regulations,  and  other  materials 
approved  by  OSM.  together  vrith  any 
consistent  implementing  policies, 
directives,  and  other  materials,  and  wiU 
require  the  enfarcaatent  by  Kaasaa  of 
only  such  proviatona. 

VI.  nacauaral  '******"'"f**'^'*T 

National  Enviroiunentai  Policy  Act 

The  Secretary  has  determined  Uiat. 
pursuant  to  aection  702(d)  of  SMCaiA.  SO 
U.S.C  1292(d).  no  environmentel  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  flexibility  Act 

On  luly  12, 1984.  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  frn>  sections  S,  4. 7. 
and  8  of  Execetive  Order  12281  for 
actions  <firectly  related  to  approval  or 
conditional  approval  of  Stete  regulatory 
progianM.  Accon&igiy,  for  this  action. 
OSM  ia  exempt  faom  the  requirement  to 
prepare  a  regulatory  i■^»ct  analysis, 
and  this  action  does  not  require 
regulatory  review  by  0MB.  The 
Department  of  the  Interior  has 
determined  that  this  niie  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 


undntfaa  Regnlatary  Flexibihty  Act  (S 
U.&C  601  e<  an?.).  lUa  mis  wiU  not 
impose  any  aew  reqnireBanta;  lalhar,  it 
will  snsMS  that  axiating  requiremente 
established  by  »*KaiA  and  the  Fadetal 
regulattoaa  wiU  be  met  by  the  Stete. 

Paperwork  Reduction  Act 

This  rale  does  not  contain  information 
collection  requiremente  which  require 
approval  by  QMB  under  44  V.SXI  3507. 

List  of  8db)acto  in  89  CFR  Part  ffM 

Intergovernmental  relations.  Surface 

mining,  UndeigTOUnd  niining- 

Datcd:  Ftbraaiy  7,  IML 
Raymood  L  Lowiie, 
Amittaat  Director,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  titie  30.  chapter  vn, 
subchapter  T  of  the  Code.-  of  Federal 
Regulations  is  amended  as  set  forth ' 
below. 

PART919-KAN8A8 

1.  The  aathcaity  dtetion  for  part  916 
continuea  to  read  as  foDows: 

AufcsiMj.  30  U.S.C  izn  «/  seq. 

2.  Section  916.15  is  amended  by 
adding  a  new  pwrflgraph  (j]  as  follows: 

§  View  fa  Approval  af  RaQuteto^  prosfai 


(J)  With  tha  exception  of  the  proposed 
amendmento  at  the  Preface  exempting 
certain  permits  from  the  success 
standards  and  sampling  criteria  and 
methodologies  contained  in  the 
guidance  document,  at  Chapter  n. 
Section  C  Pasture  Land  and  Grazing 
Land  Topsoiled.  Chapter  TV,  Sections  E 
and  H.  Prime  Farmland  Cropland,  and 
Chapter  V,  Sections  E  and  H.  Cropland, 
allowing  the  use  of  green  weights  in 
determining  statistical  sample  adequacy 
in  the  evaluation  of  forage  or  crop 
production,  at  Chapter  II.  Section  C 
Pasture  Land  and  Grazing  Land 
Topsoiled.  Chapter  IV,  Section  H,  Prime 
Farmland  Cropland,  and  Chapter  V. 
Section  H,  Cropland,  allowii^  the  use  of 
representative  samples  based  on  ocular 
estimates  of  forage  composition  for 
determining  forage  moisture  content  and 
calculating  diy  weights  of  forage 
prodoction  samples,  and  at  Clrapter  IV, 
Section  E.  Prime  Famdand  Cropland  and 
Chapter  V,  Section  E,  Cropland,  under 
the  subsections  entitled  "^>edal 
Problems  in  Row  Crop  Sampling,"  die 
exclusion  of  Uank  areas  during  the 
random  sampling  of  row  crop  test  ploto 
or  fields,  the  following  amendment  as 
ori^ally  submitted  by  Kansas  to  OSM 
on  June  8, 1990,  and  as  revised  and 
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resubmitted  on  September  17. 199a  is 
approved  effective  February  19, 1991. 
The  amendment  consisto  of  a 
revegetetion  guidance  document  entitled 
"Revegetetion  Standards  for  Success 
and  Statistically  Valid  Sampling 
Techniques  for  Measuring  Revegetation 
Success." 

(FR  Doa  91-3796  FUed  2-lfr-ei:  8:45  am] 
BtUWa  COOK  4310-W4I 


DEPARTMENT  OF  DEFENSE 
Offica  of  tha  Sacratary 
32  CFR  Part  40b 

Conduct  on  tha  Pentagon  Raaarvatlon 

agency:  Onice  of  the  Secretary,  DOD. 

ACTION:  Final  rule  with  request  for 
commenU. 

•UMMAiiv:  The  enactment  of  section 
2674  of  titie  10  of  tiie  United  States  Code 
authorized  the  Secretary  of  Defense  to 
prescribe  such  rules  and  regulations  as 
the  Secretary  of  Defense  considers 
appropriate  to  ensure  the  safe,  effident, 
and  secure  operation  of  the  Pentagon 
Reservation,  including  rules  and 
regulations  necessary  to  govern  the 
operation  and  parking  of  motor  vehides 
on  the  Pentagon  Reservation. 

DATES:  Effective  date:  February  15. 1991. 
Comments  must  be  received  by  March 
21. 1991. 

ADDNCSSES:  Forward  commenU  to: 
Defense  Protective  Service,  Rm.  3C317. 
Pentagon.  Washington.  DC  20301-1155. 

FOa  FURTHER  INFORMATION  CONTACT: 

John  N.  Jester,  (703]  693^685. 

SUFPLESIENTARY  INFORMATION: 
List  ol  Sobjacte  in  32  CFR  Part  49b 

Conflid  of  interest,  Government 
procurement. 

Accordingly,  chapter  I  of  titie  32  of  the 
Code  of  Federal  Regulations  is  amended 
to  add  part  40b  to  read  as  follows: 

PART  40b— CONDUCT  ON  THE 
PENTAGON  RESERVATION 

40b.l    Definitions. 

40b.2    Applicability. 

40bJ    Compliance  with  signs  and  directions. 

40b.4    AdmiHion  to  property. 

40b.5    Control  of  vehides  and  pedestrians. 

40b.6    Enforcement  of  parlcing  regulations. 

40b.7    Explosivea. 

40b.B    Disturbances. 

40b.9    l^ohibition  on  gambling. 

40b.l0    Profaibitioa  on  narcotics  and  illegal 

sul>ataoc*«. 
40b.ll    Pruaibitioa  on  akoliol. 
40b.l2    Preservation  of  property. 


CMC* 

40b.l3    RestrictionB  on  animals. 
40b.l4    Soliciting,  vending,  and  debt 

collectiQa. 
40b.lS    Restrictions  on  the  taking  of 

photograplis. 
40b.ie    Posting  of  materials. 
40b.l7    Penalties  and  effect  on  other  laws. 
Authority:  10  U.S.C.  2874(c). 

S40bLl    DellnNiona^ 
As  used  in  tiiis  part 

(a)  Pentagon  reservation.  Area  of  land 
and  improvemente  thereon,  located  in 
Arlington,  Virginia,  on  which  the 
Pentagon  Office  Building.  Federal 
Building  Number  2,  the  Pentagon  heating 
and  sewage  treatment  plants,  and  other 
related  fadlities  are  located,  including 
all  roadways,  walkways,  and  all  other 
areas  designated  for  the  parking  of 
vehicles. 

(b)  Police  officer.  Any  appointed 
uniformed  or  plaindothed  member  of 
the  Defense  Ptotective  Service. 

(c)  Traffic  control  devices.  All  signs, 
signals,  maricings  and  devices  placed  or 
erected  for  the  purpose  of  regulating, 
warning  or  guiding  vehicular  or 
pedestrian  traffic. 

(d)  Vehicle.  All  vehides  that  are  self- 
propelled  or  designed  for  self- 
propulsion,  all  motorized  vehicles,  and 
every  vehicle  drawn  by  or  designed  to 
be  drawn  by  a  motor  vehicle  and 
includes  every  device  in.  upon,  or  by 
which  any  person  or  property  is  or  can 
be  transported  or  drawn  upon  a 
highway  or  designated  pathway;  to 
include  devices  moved  by  himian  or 
animal  power,  whether  required  to  be 
licensed  in  any  State  or  otherwise. 

(e)  Public  area.  Those  areas  of  the 
Pentagon  Reservation  where  access  by 
the  general  public  is  unrestricted. 


S40i).t 

The  provisions  of  this  part  apply  to  all 
areas  in  the  Pentagon  Reservation  and 
to  all  persons  entering  in  or  on  the  site. 
They  supplement  those  penal  provisions 
of  Titie  18,  United  States  Code,  relating 
to  crimes  and  criminal  procedures  and 
those  provisions  of  state  law  which  are 
federal  criminal  offenses  by  virtue  of  the 
Assimilative  Crimes  Act,  18  U.S.C.  13. 

840l>.3    CowpBanca  wHt»  signs  and 


Persons  in  or  on  the  Pentagon 
Reservation  shall  at  all  times  comply 
with  official  signs  of  a  prohibitory, 
regulatory  or  directory  nature,  and  with 
the  lawful  directions  of  police  officera 
and  other  penonnel  authorized  by  the 
Defense  Protective  Service. 

9  40b.4    Admission  to  property, 
(a)  Access  to  the  Pentagon 
Reservation  faciUties  shall  be  restricted 


in  accordance  with  DOD  Administrative 
Instruction  Number  30,  "Building 
Security  for  the  Pentagon",  in  order  to 
ensure  the  orderly  and  secure  conduct  of 
Department  of  Defense  (DOD)  business. 
Admission  to  facilities  will  be  restricted 
to  employees  and  other  persons  with 
proper  authorization  who  shall  when 
required  and/or  requested,  display  the 
authorized  identification  to  police 
officers  or  other  personnel  authorized  by 
the  Defense  Protective  Service  when 
entering,  leaving,  or  at  any  other  time 
while  on  tiie  property. 

(b)  All  packages.  Ix  iefcases,  and  other 
containers  brought  iatot  on.  or  being 
removed  from  the  Pent^an  Reservation 
are  subject  to  inipection  by  police 
officers  or  other  personnel  authorized  by 
the  Defense  Protective  Service.  Persons 
entering  on  the  property  who  refuse  to 
permit  an  inspection  will  be  denied 
entry  to  the  property.  A  search  of  a 
person  may  accompany  an  investigative 
stop  or  an  arrest 

(c)  Any  person  or  organization 
desiring  to  conduct  activities  in  a  public 
area  shall  file  an  application  for  permit 
with  the  DOD  building  manager.  Such 
application  shall  be  made  on  a  form 
provided  by  the  Department  of  Defense 
and  shall  be  submitted  in  the  manner 
specified  by  the  Department  of  Defense. 

S40I>.S    Control  of  vehlctoa and 
padaatrlana. 

(a)  Operators  of  all  vehicles  entering, 
or  while  on,  Pentagon  Reservation  shall 
comply  with  the  signals  and  directioiu 
of  police  officers  and  all  official  traffic 
control  devices.  Except  as  otherwise 
provided  in  this  section,  driven  shall 
operate  their  vehicles  at  all  times  in 
compliance  with  the  Owrent  Code  of 
Virginia,  titie  46Z  Motor  Vehicles, 
subtitie  L  n  and  UL  or  as  may  be 
amended. 

(b)  All  privately  owned  vehicles  on 
the  Pentagon  Reservation  shall  be 
properly  Ucensed  and  shall  have  a  vaUd 
inspection  in  accordance  with  State  law. 

(c)  Notwithstanding  the  direction  of  a 
police  officer  or  other  official  traffic 
sign,  the  following  maximum  speed 
limito  apply  to  all  vehicles  except 
emergency  vehicles  responding  te 
emergency  calls: 

(1)  Streete  and  roadways — 25  mpL 
(2]  Driveways  and  parking  lots — ^10 
mpliL 

(d)  Pedestrians  are  required  to  comply 
with  traffic  control  devices  and 
directioiu  of  police  officers.  Pedestrians 
and  operators  of  vehicles  are  not 
authorized  to  wear  audio  headsete  while 
traversing  the  public  areas  of  the 
Pentagon  Reservation. 
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(e)  Operating  or  being  in  actual 
physical  control  of  a  motor  vehicle  is 
prohibited  while: 

(1)  Under  the  influence  of  alcohol,  or  a 
drug,  or  drugs,  or  any  combination 
thereof,  to  a  degree  that  render*  the 
operator  incapable  of  safe  operation;  or 

(2)  The  alcohol  concentration  in  the 
operator's  blood  or  breath  is  0.10  grams 
or  more  of  alcohol  per  100  milliliters  of 
blood  or  0.10  grams  or  more  of  alcohol 
per  210  liters  of  breath.  Provided 
however,  that  if  State  law  that  applies  to 
operating  a  motor  vehicle  while  under 
the  influence  of  alcohol  establishes  more 
restrictive  limits  of  alcohol 
concentration  in  the  operator's  blood  or 
breath,  those  limits  supersede  the  limits 
specified  in  this  paragraph. 

(f)  The  provisions  of  paragraph  (e)(1) 
of  this  section  also  apply  to  an  operator 
who  is  or  has  been  legally  entitled  to  use 
alcohol  or  another  drug. 

(g)  Testa.  (1)  At  the  request  or 
direction  of  a  police  officer  who  has 
probable  cause  to  believe  that  an 
operator  of  a  motor  vehicle  has  violated 
a  provision  of  paragraph  (e)(1)  of  this 
section,  the  operator  shall  submit  to  one 
or  more  tests  of  the  blood,  breath, 
saliva,  or  urine  for  the  purpose  of 
determining  blood  alcohol  and  drug 
content 

(2)  Refusal  by  an  operator  to  submit  to 
a  test  is  prohibited  and  may  result  in 
detention  and  citation  by  the  police 
officer.  Proof  of  refusal  may  be 
admissible  in  any  related  judicial 
proceeding. 

(3)  Any  test  or  tests  for  the  presence 
of  alcohol  and  drugs  shall  be  determined 
by  and  administered  at  the  direction  of  a 
police  officer. 

(4)  Any  test  shall  be  conducted  by 
using  accepted  scientific  methods  and 
equipment  of  proven  accuracy  and 
reliability  operated  by  personnel 
certified  in  its  use. 

(h)  Presumptive  levels.  (1)  The  results 
of  chemical  or  other  quantitative  tests 
are  intended  to  supplement  the  elements 
of  probable  cause  used  as  the  basis  for 
the  arrest  of  an  operator  charged  with  a 
violation  of  this  section.  If  the  alcohol 
concentration  in  the  operator's  blood  or 
breath  at  the  time  of  the  testing  is  less 
than  alcohol  concentration  specified  in 
paragraph  (e)(2)  of  this  section.  Uiis  fact 
does  not  give  rise  to  any  presumption 
that  the  operator  is  or  is  not  under  the 
influence  of  alcohol 

(2)  The  provisions  of  paragraph  (g)(1) 
of  tliis  section  are  not  intended  to  limit 
the  introduction  of  any  other  competent 
evidence  bearing  upon  the  question  of 
whether  the  operator,  at  the  time  of  the 
alleged  violation  was  under  the 
influence  of  alcohol,  or  a  drug,  drugs,  or 
any  combination  thereof. 


f  40D.C   Efifofoement  of  pafWnQ 


For  reasons  of  security,  parking 
regulations  for  the  Pentagon  Reservation 
shall  be  strictiy  enforced  in  accordance 
with  DoD  Administrative  Instruction 
Number  88,  Pentagon  Parking  Program. 
Unauthorized  parking  in  reserved 
locations,  or  parking  contrary  to  the 
directions  of  posted  signs  or  maikings.  is 
prohibited.  Vehicles  parked  in  violation, 
where  warning  signs  are  posted,  shall  be 
subject  to  removal  at  the  owners'  risk 
and  expense.  The  Department  of 
Defense  assumes  no  responsibility  for 
the  payment  of  any  fees  or  costs  related 
to  such  removal  which  may  be  charged 
to  the  owner  of  the  vehicle  by  the 
authorized  towing  organization.  This 
paragraph  may  be  supplemented  from 
time  to  time  with  the  approval  of  the 
Director.  Washington  Headquarters 
Services,  or  designee,  by  the  issuance 
and  posting  of  such  traffic  directives  as 
may  be  required,  and  when  so  issued 
and  posted  such  directive  shall  have  the 
same  force  and  effect  as  if  made  a  part 
hereof.  Proof  that  a  vehicle  was  parked 
in  violation  of  these  regulations  or 
directives  may  be  taken  as  prima  facie 
evidence  that  the  registered  owner  was 
responsible  for  the  violation. 

S40b.7    Exploalvea. 

No  person  entering  or  while  on  the 
Pentagon  Reservation  shall  carry  or 
possess  explosives,  or  items  to  be  used 
to  fabricate  an  explosive  or  incendiary 
device,  either  openly  or  concealed, 
except  for  official  purposes.  (Weapons, 
see  18  U.S.C.  030) 

t40bit    PlatuitMncea. 

Any  conduct  which  impedes  or 
threatens  the  security  of  persons  and 
property,  or  any  building  thereon,  or 
which  disrupts  the  performance  of 
official  duties  by  DOD  employees,  or 
which  significantiy  interferes  with 
ingress  to,  or  egress  from,  buildings  and 
parking  areas  is  prohibited.  Prohibited 
activities  include,  but  are  not  limited  to, 
disorderly  conduct,  unwarranted 
loitering,  behavior  which  creates  loud  or 
unusual  noises  or  nuisances,  and 
behavior  which  significantiy  obstructs 
the  use  of  areas  such  as  entrances, 
foyers,  lobbies,  corridors,  concourses, 
offices,  elevators,  stairways,  roadways, 
driveways,  walkways  or  parking  lots. 

4IIP.V    riuiMNiion  on  QanioiinQ. 

Participating  in  games  for  money  or 
other  personal  property  or  the  operating 
of  gambling  devices,  the  conduct  of  a 
lottery  or  pool  or  the  selling  or 
purchasing  of  numbers  tickets,  in  or  on 
the  Pentagon  Reservation  is  prohibited. 
This  prohibition  shall  not  apply  to  the 


vending  or  exchange  of  chances  by 
Ucensed  blind  operators  of  vendhig 
facilities  for  any  lottery  set  forth  in  a 
State  law  and  authorized  by  section 
2(a)(S)  of  the  Randolph-Sheppard  Act 
[2a\}.S.C.\Vr,etBeq). 

S40b.10    ProMbMon  on  narcotics  and 
ttleflal  aubetances. 

Entering  or  while  on  the  Pentagon 
Reservation  under  the  influence  of  or 
using  or  possessing  any  narcotic  drugs, 
hallucinogens,  marijuana,  barbiturate,  or 
amphetamines  is  prohibited.  The 
prohibition  shall  not  apply  in  cases 
where  the  drug  being  used  is  prescribed 
for  a  patient  by  a  licensed  physician  or 
where  stored  by  a  registered 
pharmacist. 

S40b.11    Prohibition  on  AlcohoL 

(a)  Entering  or  while  on  the  Pentagon 
Reservation  under  the  influence  of 
alcoholic  beverages  is  prohibited.  The 
use  of  alcoholic  beverages  on  the 
Pentagon  Reservation  is  also  prohibited 
except  upon  occasions  for  which  the 
Director  for  Administration  and 
Management  or  designee  and  Heads  of 
Service  have  granted  approval  for  such 
use  in  writing.  A  copy  of  such 
exemptions  shall  be  provided  to  the 
Defense  Protective  Service. 

S  40b.12    Preservation  of  property. 

The  willful  destruction  of.  damage  to, 
or  theft  of  government  or  personal 
property  thereon,  is  prohibited.  The 
creation  of  any  hazard  to  persons  or 
things,  the  throwing  of  articles  of  any 
kind  from  or  at  buildings  or  persons,  an 
improper  disposal  of  rubbish,  and  open 
fires  are  prohibited. 

940b.13    Reelrictions  on  animala. 

Animals,  except  guide  dogs  for  the 
handicapped,  shall  not  be  brought  upon 
the  Pentagon  Reservation  for  other  than 
official  purposes. 

940b.14    SoHettlna,  vending,  and  debt 
collection. 

Commercial  or  political  soliciting, 
vending  of  all  kinds,  displaying  or 
distributing  commercial  advertising, 
collecting  private  debts  or  soliciting 
alms  upon  the  Pentagon  Reservation  is 
prohibited.  This  does  not  apply  to:. 

(a)  National  or  local  drives  for  funds 
for  welfare,  health,  or  other  purposes  as 
autiiorized  by  5  CFR  parts  110  and  950, 
Solicitation  of  Federal  Civilian  and 
Uniformed  Services  Personnel  for 
Contributions  to  Private  Voluntary 
Organizations,  issued  by  the  U.S.  Office 
of  Personnel  Management  under 
Executive  Order  12353  of  March  23, 
1982,  as  amended,  and  sponsored  or 
approved  by  the  Department  of  Defense. 
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(b)  Personal  notices  posted  on  bulletin 
boards  advertising  to  sell  or  rent 
property  of  Pentagon  employees  or  their 
immediate  family. 

(c)  Solicitation  of  labor  organization 
membership  or  dues  authorized  by  the 
Department  of  Defense  imder  the  Civil 
Service  Reform  Act  of  1978. 

(d)  Lessee,  or  their  agents  and 
employees,  with  respect  to  space  leased 
for  commercial  use. 

(e)  Solicitation  by  voluntary  tax 
exempt  culttu«l  educational  or 
recreational  organizations  approved  by 
the  DoD  Buildings  Manager,  the  DoD 
Fund  Raising  Coordinator,  and  the 
Director  of  the  Office  of  Personnel 
Management 

fi40b.15   nestrtctlon on Vtm taMng of 


Cameras  and  any  other  visual 
recording  devices  are  permitted  to  be 
used  in  public  areas  of  the  Pentagon 
Reservation  and  in  building  corridors, 
lobbies,  concourses  and  the  Center 
Court  unless  otherwise  prohibited.  The 
use  of  cameras  or  other  visual  recording 
devices  in  internal  offices  must  be 
approved  by  the  respective  DoD 
component  occupying  the  space. 
Photographs  for  advertising  and 
commercial  purposes  may  only  be  taken 
writh  the  permission  of  the  Office  of  the 
Assistant  Secretary  of  Defense  for 
Public  Affairs. 

f  40bkia   Posting  of  matertala. 

Posting  or  affixing  materials,  such  as 
pamphlets,  handbills,  or  fliers  on  the 
Pentagon  Reservation  is  prohibited 
except  as  provided  by  S  40b.l4  or  when 
conducted  as  part  of  activities  approved 
by  the  DoD  Buildings  Manager. 

840b.17   PenalUee  and  effect  on  ottMf 


Whoever  shall  be  found  guilty  of 
violating  any  rules  or  regulations  ¥diile 
on  the  Pentagon  Reservation  is  subject 
to  a  fine  of  not  more  than  $1,000.00  or 
imprisonment  of  not  more  than  6 
months,  or  both.  (See  10  U.S.C.  2674) 
Nothing  in  this  part  shall  be  construed 
to  abrogate  any  other  Federal  or  State 
laws  or  regulations  applicable  to  any 
area  in  which  the  property  is  situated. 

Dated  Febniaiy  12, 1991. 
L.M.  Bymm, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc  91-3757  Piled  2-15-91;  8:45  am] 
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ENVIRONIIEffTAL  PROTECTION 
AGENCY 

40CFRPart52 
[A-1-FRL-3866-2] 

Approval  ana  rroijnngmoon  or  Mr 
uinnny  niipioiiMiiuiuon  cunwi 
M— aachuaatta   nACT  Pttefintwrtlon 
for  Qananri  Motora  hi  Framlngtiaiii 

AQCNCV:  Environmental  Protection 
Agency  {EPA). 
action:  Final  rule. 

SUMMARV:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts.  This  revision  establishes 
and  requires  the  use  of  reasonably 
available  control  technology  (RACT)  to 
reduce  volatile  organic  compound 
(VOC)  emissions  from  certain  processes 
at  General  Motors  Corporation's  facility 
in  Framingham.  Massachusetts.  The 
intended  effect  of  this  action  is  to 
approve  the  source  specific  RACT 
determination  made  by  the  State  in 
accordance  with  commitments  made  in 
its  1982  Ozone  Attainment  Plan.  This 
action  is  being  taken  in  accordance  with 
section  110  of  the  Clean  Air  Act 
EFFECnvi  date:  This  rule  will  become 
effective  on  March  21, 1991. 
ADORE8SES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Air,  Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  L  One  Congress  Street 
10th  floor,  Boston.  MA;  Public 
Information  Reference  Unit  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW..  Washington.  DC  20460:  and 
Division  of  Air  Quality  Control 
Department  of  Environmental 
Protection.  One  Winter  Street  8th  Floor, 
Boston,  MA  02108. 

FOR  FURTHn  MPOMNATION  CONTACT: 
Emanuel  Souza,  Jr..  (817)  565-3246;  FTS 
835-324& 

8UPPLEM0ITAIIV  INFOfONATION:  On 
March  22, 1088  (53  FR  9335),  EPA 
published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the 
Commonwealth  of  Massachusetts.  Using 
parallel  processing  rulemaking 
procedures,  EPA  proposed  approval  of  a 
conditional  Plan  Approval  issued  by  the 
Department  of  Environmental  Protection 
(DEP)  which  imposed  VOC  control 
methods  as  RACT  on  General  Motors. 
This  final  rulemaking  action  approves 
tiie  formal  SIP  revision  submitted  by  the 
DEP  on  July  9, 1990. 

This  notice  is  divided  into  three  parts: 
I.  Background  Information,  II.  Summary 


of  SIP  Revision  Including  the  Changes 
Made  to  Secure  Final  EPA  Approval  and 
in.  Public  Comments. 

L  Background  ItJbnnatioo 

On  November  9. 1963  (48  FR  S1488). 
EPA  approved  Massachusetts 
Regulation  310  CMR  7.18(17). 
"Reasonably  Available  Control 
Technology  (RACT)."  as  part  of  the 
Commonwealth  of  Massadinsetts'  1962 
Ozone  Attainment  Plan.  This  regulatioa 
requires  the  Massachusetts  DEP  to 
determine  and  impose  RACT  on  all 
facilities  with  the  potential  to  emit  one 
hundred  tons  per  year  (TPY)  or  more  of 
VOC  that  are  not  already  subject  to 
Massachusetts'  VOC  regulations 
developed  pursuant  to  the  EPA  Control 
Techniques  GuideUne  (CTG)  documents. 

On  April  30, 1987  the  Massachusetts 
DEP  submitted  a  SIP  revision  for 
parallel  processing.  This  SIP  revision 
was  composed  of  a  nan  Approval  fw 
General  Motors'  Framingham  plant 
which  defined  VOC  control 
requirements  as  RACT.  On  March  22. 
1988,  EPA  proposed  approval  of  the  Plan 
Approval  with  the  understanding  that 
the  DEP  would  amend  it  as  outlined  in 
the  NPR  prior  to  final  rulemaking.  On 
July  9. 1990.  the  DEP  formally  submitted 
an  Amended  Plan  Approval  dated  June 
8, 1990  which  incorporated  all  the 
provisions  required  by  EPA's  NPR. 

n.  Summary  of  SIP  Revisions  InducBog 
the  Changes  Made  To  Secure  Final  EPA 
Approval 

General  Motors  is  an  automobile 
manufacturer.  Some  processes  at 
General  Motors'  Framingham  plant  are 
not  covered  by  any  CTGs.  therefore, 
these  processes  are  subject  to  310  CMR 
7.18(17).  The  SIP  revision  for  this  source 
includes  an  Amended  Plan  Approval 
dated  June  8, 1990  requiring  RACT  at 
General  Motors.  The  emission 
reductions  achieved  from  each  process 
are  discussed  in  die  Technical  Support 
Document  prepared  for  tiiis  action. 

RACT  is  being  imposed  on  the 
production  processes,  which  are  divided 
hito  four  categories:  1.  Prephosphate 
Cleaning,  2.  Flexible  Parts,  3. 
Miscellaneous  Sealers  and  Adhesives. 
and  4.  Miscellaneous  Paints  and 
Solvents.  The  details  of  each  RACT 
requirement  were  outlined  in  the  NPR 
and  will  not  be  restated  here.  EPA's 
NPR  required  that  two  issues  be 
addressed  in  the  Amended  Plan 
Approval  prior  to  final  rulemalcing.  The 
DEFs  June  8, 1990  Amended  Plan 
Approval  satisfied  the  NPR's 
requirements  as  summarized  below. 

(1)  The  NPR  required  that  a  quarterly 
recordkeeping  and  reporting 
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requirement  be  established  for  the 
Praphosphate  Cleaning  Operation.  The 
DEP  included  in  the  June  8, 1990 
Amended  Plan  Approval  a  requirement 
that  CMC  shall  use  oo  VCXTs  at  any 
time  in  its  Preirfiosphate  Qeaning 
Operations.  Tlie  Amended  Plan 
Approval  also  requires  CMC  to  record 
and  report  to  the  DEP  on  a  quarterly 
basis,  the  name  and  VOC  content  of  all 
those  compounds/materials  that  are 
used  in  t£e  Prephosphate  Cleaning 
process  category  for  removing  excess  oil 
and  grease,  dust,  etc.  These  records 
shall  be  maintained  at  the  Framingham 
facility  for  no  less  than  3  years. 

(2)  The  NPR  required  that  emission 
limits  and  work  practice  standards  be 
specified  for  the  Miscellaneous  Sealers 
and  Adhesives  Operation  and  the 
Miscellaneous  Solvents  and  Paints 
Operation  and  that  they  must  be 
enforceable  conditions  of  the  plan 
approval.  The  June  8, 1990  Amended 
Plan  Approval  lists  emission  limits  and 
work  practice  standards  that  CMC  must 
follow  for  the  Miscellaneous  Sealers  and 
Adhesives  Operation  and  the 
Miscellaneous  Solvents  and  Paints 
Operation.  The  Amended  Plan  Approval 
has  included  emission  limits  and  work 
practice  standards  that  are  federally 
enforceable. 

Other  specific  requirements  of  the 
RACT  determination  and  the  rationale 
for  EPA's  action  are  explained  in  the 
NPR  and  will  not  be  restated  here.  EPA 
has  reviewed  the  Amended  Plan 
Approval  and  has  determined  that  the 
level  of  control  required  by  this  Plan 
Approval  represents  RACT  for  General 
Motors'  Framingham  plant.  Since  the 
DEP  has  addressed  each  of  the  issues 
raised  in  the  NPR,  EPA  is  approving  the 
Amended  Plan  Approval  as  a  revision  to 
the  Massachusetts  SIP. 

nL  PubUc  Cominenta 

EPA  received  one  letter  of  pubUc 
comment  on  its  proposed  approval  of 
the  DEFs  SIP  submittal  The  comment 
letter  was  submitted  by  General  Motors 
Corporation.  A  summary  of  each 
comment  and  EPA's  response  can  be 
found  below. 

Comment-  GMC  said  it  believes  it  is 
inappropriate  for  any  RACT  regulation 
to  specify  use  of  a  particular  compoimd, 
specific  to  any  given  supplier.  GMC  said 
it  should  have  the  right  to  use  any 
compound,  as  long  as  the  VOC 
emissions  do  not  increase.  GMC  said  it 
is  currently  using  a  prephosphate 
cleaning  compound  which  contains  no 
VOCs.  GMC  would  like  the  flexibility  to 
use  any  other  prephosphate  cleaning 
compound  which  contains  no  VOCs. 


Since  there  is  no  VOC  emissions  from 
this  operation,  GMC  does  not  believe 
that  any  reporting  should  be  required. 

Response:  EPA  believes  that  GMC 
does  not  have  to  be  required  to  use  a 
particular  compound  specific  to  any 
given  supplier.  EPA  does  believe  that 
the  plan  approval  should  specify  that  a 
new  product  should  not  contain  any 
more  VOCs  than  the  product  it  is 
replacing.  EPA  agrees  with  the  approach 
taken  in  the  June  &,  1990  Amended  Plan 
Approval  where  the  DEP  requires  GMC 
to  use  a  non-VOC  material  for  clean-up 
in  the  prephosphate  deeming  operation. 
The  Amended  Plan  Approval  also  states 
that  GMC  shall  record  and  report  to  the 
DEP,  on  a  quarterly  basis,  the  name  and 
VOC  content  of  all  of  those  compounds/ 
materials  that  are  used  in  the 
prephosphate  cleaning  process  category 
for  removing  excess  oil  and  grease,  dust, 
etc.  Such  recordkeeping  and  reporting  is 
appropriate  to  assure  the  cleaning 
materials  comply  with  the  no  VOC 
content  requirement 

Comment  GMC  states  that  the 
miscellaneous  sealers  and  adhesives 
used  at  the  Framingham  plant  are 
normally  very  low  in  VOC  content  and 
are  used  in  many  areas  of  the  plant. 
GMC  further  states  that  since  emissions 
from  the  application  of  the  materials  are 
fugitive  in  nature,  it  is  technologically 
impractical  to  individually  or 
collectively  control  these  emissions. 
GMC  believes  that  the  average  emission 
limit  of  1.2  pounds  of  VOC  per  vehicle 
produced,  not  to  exceed  150  tons  per 
year  based  on  a  49  job  per  hour 
production  rate,  should  be  the  only 
emission  limit.  GMC  further  states  that 
operator  job  training  is  designed  to 
minimize  the  application  of  these 
materials  and  is  the  basis  of  the 
limitation  specified  in  the  Plan 
Approval.  GMC  believes  that  specifying 
the  VOC  content  of  all  the  various 
sealers  and  adhesives  used  in  the  plant 
would  serve  no  purpose  not  already 
served  by  the  overall  emission  limit. 

Response:  Emission  limits  and  work 
practice  standards  must  be  federally 
enforceable.  For  these  requirements  to 
be  federally  enforceable,  compliance 
must  be  able  to  be  determined  on  some 
short  term  basis.  An  emission  limit  on  a 
per  unit  of  production  basis  is 
acceptable  if  the  emissions  can  be 
calculated  on  an  averaging  time  of  no 
more  than  24  hours.  Since  the  sealers 
and  adhesives  are  used  throughout  the 
manufacturing  of  the  automobile,  the 
averaging  time  is  longer  than  24  houra 
and  is  not  federally  enforceable.  For  this 
reason,  some  other  emission  limit  must 
also  be  specified.  EPA  agrees  with  the 


approach  taken  in  the  June  8, 1990 
Amended  Plan  Approval  where  GMC  is 
required  to  comply  with  other  federally 
enforceable  emission  limits  and  work 
practice  standards.  The  DEP  has 
required  GMC  to  meet  an  emission  limit 
of  0.5  pounds  VOC  per  gallon  of 
material  excluding  water  and  exempt 
solvents  for  each  and  every  sealer  and 
adhesive  that  is  used  in  quantities  equal 
to  or  exceeding  50  gallons  per  calendar 
month.  Sealera  and  adhesives  that  are 
used  in  quantities  less  than  50  gallons 
per  calendar  month  are  required  to  meet 
an  emission  limit  of  5.5  pounds  of  VOC 
per  gallon  of  material  excluding  water 
and  exempt  solvents. 

Comment-  GMC  believes  that  the- 
emissions  from  the  miscellaneous  paints 
and  solvents  should  be  controlled  by  the 
Plan  Approval's  specified  average 
emission  limit  of  6.12  pounds  of  VOC 
per  vehicle  produced,  not  to  exceed  764 
tons  per  year  based  on  a  49  job  per  hour 
production  rate.  GMC  states  that  this 
emission  limit  was  based  on  what  the 
DEP  determined  to  be  RACT  materials 
and  work  practices.  The  miscellaneous 
paints  are  primarily  maintenance 
coatings  with  the  miscellaneous  solvents 
used  for  purge  and  cleanup  of  painting 
equipment  and  facilities.  "There  can  be 
over  100  of  these  miscellaneous 
materials  in  the  plant  at  any  one  time. 
GMC  maintains  that  putting  specific 
limits  on  each  material  would  serve  no 
purpose.  Upon  approval,  the  plant  will 
be  required  to  report  on  a  quarterly 
basis  all  material  used  along  with  the 
associated  VOC  content  and  the  number 
of  vehicles  produced.  GMC  states  that 
this  requirement  is  more  than  adequate 
for  determining  RACT  compliance. 

Response:  As  stated  in  the  previous 
comment  for  emission  limits  to  be 
federally  enforceable,  compliance  must 
be  determined  on  some  short  term  basis. 
Therefore,  in  addition  to  the  emission 
limit  set  on  a  per  unit  of  production 
basis,  DEP  has  required  GMC  to  meet 
federally  enforceable  emission  limits 
and  work  practice  standards  in  their 
miscellaneous  painting  and  solvent 
operations.  Every  coating  GMC  uses  on 
metal  components,  excluding  those 
subject  to  310  CMR  7.18(7),  "Automobile 
Surface  Coating,"  is  required  to  meet  the 
applicable  emission  limit  in  310  CMR 
7.18(11),  "Surface  Coating  of 
Miscellaneous  Metal  Parts  and 
Products."  Each  and  every  coating  used 
on  plastic  components  is  required  to 
meet  an  emission  limitation  of  6.7 
pounds  of  VOC  per  gaUon  of  solids. 
Each  and  every  temporary  coating  (i.e., 
coatings  which  are  applied  to  the  bi>oth 
surfaces  prior  to  automobile  painting) 
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that  GMC  uses  in  the  facility  is  required 
to  meet  an  emission  limitation  of  1.5 
pounds  of  VOC  per  gallon  of  solids. 
Furthermore,  GMC  must  maintain 
monthly  records  on  material  usage  for 
each  of  the  miscellaneous  paints  and 
solvents.  The  records  shall  be 
maintained  at  the  Framingham  facility 
for  not  less  than  3  years.  The  records 
shall  include  amoimts  of  each  material 
used,  the  amount  disposed  of  as  waste, 
the  associated  VOC  emissions,  and  the 
number  of  vehicles  painted.  These 
materials  are  required  to  be  submitted 
to  the  DEFs  Northwest  Regional  Office 
on  a  quarterly  basis. 

FlnalAction 

EPA  is  approving  the  Amended  Plan 
Approved  dated  and  effective  June  8, 
1990,  which  imposes  RACT  on  General 
Motors  Corporation's  facility  in 
Framingham  as  a  revision  to  the 
Massachusetts  SIP. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  imder  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 


relevant  statutory  and  regulatory 
requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  22, 1991. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
State  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the 
Commonwealth  of  Massachusetts  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1. 1982. 

Dated:  February  5, 1991. 
Julie  Belaga, 
Regional  Administrator,  Region  I. 


PART  52-{AiyiENDEDJ 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  ampnded 
as  follows: 

Subpart  W—Maesachueett* 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(89)  to  read  as 
follows: 

952.1120   MantfflcaHonofpten. 


(c)  •  •  • 

(89)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  on  July  9, 
1990. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Massachusetts 
Department  of  Environmental  Protection 
dated  July  9. 1990  submitting  a  revision 
to  the  Massachusetts  State 
Implementation  Plan. 

(B)  An  Amended  Plan  Approval  dated 
and  effective  June  8, 1990  imposing 
reasonably  available  control  technology 
on  General  Motors  Corporation  in 
Framingham,  Massachusetts. 

(ii)  Additional  materials. 

(A)  Nonregulatory  portions  of  the 
State  submittal. 

3.  Table  52.1167  is  amended  by  adding 
as  the  last  entry  under  "310  CMR 
7.18(17)"  the  following: 


Table  52.1167— EPA-Approved  Rules  and  Regulations 


State  citation 


Date 


ritle/sut)iect  Date  ■Ubrntttad  t)y         ap»xov«J  ^"^.SS?"**  52.1120(c)       C«iiment»/ijn«pprov«J  •ectione 


State 


tjyEPA 


citation 


310  CMR  7.18(17). 


RACT. „  Julys.  1990. 


2/19/91     IFR  citation  from 
pubttohed  date]. 


89  RACT  for  General  Motors  Corpo- 
ration in  Framingham.  Amend- 
ed Plan  Approval  dated  June  S, 
1990. 


JFR  Doa  91-3712  FUed  2-15-01;  8:45  am) 


ACTION:  Final  rule. 


40CFRPart228 

[FRL-390»-1] 

Ocean  Dumping;  Daaignation  of  Site 

agency:  Environmental  Protection 
Agency  (EPA). 


summary:  EPA  today  designates  a 
dredged  material  disposal  site  located 
off  Palos  Verdes,  California  (LA-2]  for 
disposal  of  suitable  dredged  material 
removed  bom  the  Ports  of  Los  Angeles 
and  Long  Beach  and  other  nearby 
harbors  or  dredging  sites.  The  center  of 
LA-2  is  located  5.2  nautical  miles  [9A 
kilometers)  south  of  Point  Fermin  and 


occupies  an  area  of  0.77  square  nautical 
miles  (2.6  square  kilometers).  Water 
depths  within  the  area  are  between  360 
to  1,060  feet  (110  to  320  meters).  The 
center  coordinates  of  the  site  are:  33* 
37.10'  North  latitude  by  118*  17.40'  West 
longitude  (North  American  Datum  from 
1983),  with  a  radius  of  3.000  feet  (910 
meters).  This  action  is  necessary  to 
provide  an  acceptable  ocean  dumping 
site  for  disposal  of  dredged  material. 
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Final  designatioo  of  LA-2  is  for  «n 
indefinite  period  Mbject  to  finjii^  «f 
the  aite  management  aad  monikidng 
program  and  preparation  of  a  revised 
coastal  consistency  determination  after 
5  years  of  aanilariqg. 

DATU:  This  designation  shall  become 
effective  on  March  21. 1991. 

KM  RMTMOI  INTOmiATIOII  CONTACT: 

Mr.  Patrick  Cotter,  Ocean  Disposal 
Coordiaatoc  US.  EnviionaeDtal 
Protectian  Agency.  Region  IX  (W-7-1). 
75  Hawthorne  Street  San  Francisco. 
California  94105.  telephone  (415)  744- 
1985  or  FTS  484-1986.  Ite  sapportiag 
documents  for  this  designation, 
including  the  Proposed  Rule,  the  Final 
Environmental  Impact  Statement,  the 
Coastal  Consistency  DeterminatioK.  the 
Science  AppfeaBous  (ntemational 
Corporation  (198G)  sonrey,  ^  fish  block 
data  from  liM  to  1988,  B>A  Region  OTs 
August  1989  sediment  testing 
requiremeBta.  the  Site  Management  Plan 
and  Site  Moaitori^g  Propaau  are 
available  for  public  iaapecti<n  at  the 
following  locations- 

A.  EPA  Pahlk  iniianDatioa  Relereace 
Unit  (PmU).  room  2904  (rear).  401  M 
Street  SW..  Washington.  DC 

B.  EPA  Region  DC  Library.  75 
Hawthorne  Street.  13th  Floor,  San 
Francisco.  CaMomio. 

C.  U.S.  Army  Corps  of  Engineers,  Los 
Angeles  District  Library.  300  North  Los 
Angeles  Street  Los  Ax^eles,  Cahfomia. 

D.  Port  of  Long  Beach.  Environmental 
Planning  Office,  925  Harbor  Ftaza,  44 
Flooc  Laag  Beadi.  Caltforaia. 

E.  Port  af  Las  Aogeles.  Environmental 
Management  Division,  425  South  Pafas 
Verdes  Street  San  Pedro.  California. 

•UPKSMDCTAIIV  MFOfONATION: 
A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Researdi.  and  Sanctuaries 
Act  (KffRSA)  of  1972.  as  amended.  33 
U.S.C.  1401  et  seq..  gives  the 
AdaaaistFator  af  EPA  aalhority  to 
designate  sites  where  ocean  dumping 
may  be  permitted  On  October  1, 1986 
the  Adminisb^tor  delegated  authority  to 
designate  ocean  dredged  matprinl 
disposal  sites  (ODMDS)  to  the  EPA 
Regional  Administrators  in  which  the 
sites  are  located  The  LA-2  site 
desi^wVon  a<tion  is  beiqg  made 
parsuuM  to  that  authority. 

The  'EPA  Ocean  Dumping  Regulations 
state  that  aoean  daaiping  sites  wfll  be 
designated  by  pahiicatieB  in  48  CFR  part 
228  HO  cm  2284).  A  Ust  of  "Approved 
Interiai  and  Hnal  Ooean  Oaaiptng  Sites" 
was  pubKshad  an  lanaaiy  11. 1877  (42 
FR  M82)  and  ans  lut  cxieaded  on 
August  a*.  1884  (49  FR  SSeCT).  Hut  list 


establidMd  tfaa  LA-4  site  as  an  intefin 
site. 

Hie  center  of  IA-2  is  located  S.2 
nautical  Biles  (9j8  kiloBielers}  south  of 
Point  Fenain  and  occupies  an  area  of 
0.77  square  nautical  miles  (2.0  square 
kilometen).  Water  depths  within  the 
area  an  beiweau  380  to  UMO  feet  (110 
to  320  meters).  The  center  coordinates  of 
the  site  are:  K\k  37.iar  Narth  latitude  by 
118  V^  17.40'  West  hmgitude  (North 
American  Datum  from  1963),  with  a 
radius  of  UBOO  feet  (918  sntecsl. 

iatarim  dfjiyiatioa  status  td  the  LA-2 
site  araa  cancelled  after  December  31, 
1988  when  time  expired  on  Hie  1980 
Consent  Agreement  signwi  between 
EPA  and  the  National  Wildlife 
Fedsntian  (Afationo/  WiJdii^ 
FedaatioD  v.  CasUe,  14  SIC  lesa  et 
acq..  1980).  EPA  Region  DC  wnr 
designates  LA-2  as  an  ODMDS  for 
continued  nae.  sui^ect  to  a  Management 
Plan.  Tkt  Management  Plaa 
incorporates  s  Site  Monitoring  fttjgrara 
and  KffRSA  Section  'MU  pennit  review. 

B.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1988. 42  UJ&S:.  4321  etaeq^  requires  that 
Federal  ayaties  prepare  an 
environmental  impact  stateawot  (EIS) 
on  proposals  for  major  Federal  actions 
significantly  a&ctiqg  the  quality  of  the 
human  enviioament.  The  object  of 
NEPA  is  to  baild  into  the  Ag^Esicy 
decision-makBig  process  careCal 
consideration  of  all  enviroiunentai 
aspects  of  proposed  actions.  NEPA  does 
not  apply  specifically  to  designation  of 
ocean  disposal  sites:  however.  EPA 
voluntarily  prepares  EISs  for  these 
actions  (39  FR  37419,  October  21, 1974). 

A  Proposed  Rule  was  published  in  the 
Federal  Rej^ter  on  August  17, 1988 
discussing  EPA  Region  DCs  intent  to 
designate  the  LA-2  site  (53  FR  S1062). 
EPA  Region  IX  prepared  a  Final  EIS 
titled:  Los  Angeles/Long  Beach  (LA-2) 
Ocean  Dredged  Material  Disposal  Site 
Designation.  On  August  19, 1988,  notice 
of  avaflability  for  public  review  and 
comment  on  the  FEIS  was  published  in 
the  Federal  Register  (53  FR  31760). 

C  Responses  to  FEIS  and  Proposed  Rule 
Comments 

rhiring  th»  piiKlir  mmmont  nyriod  OH 

the  Proposed  Rule  and  the  FEIS,  wdiich 
closed  on  October  1. 1088.  EPA  Region 
DC  received  29  caraaeat  letters.  Hie 
following  substantive  commeats  were 
discussed  in  Oiese  letiera. 

1.  Coastal  Camsisteacf  Detamiaatioa 

The  Cafifomia  Coastal  Commission 
coramented  that  a  Coastal  Consistency 
Detensination  nay  be  required.  EPA 


Region  IX  has  evelaated  Sie  proposed 
LA-2  site  designadon  far  consistency 
with  die  State  trfCdifbmta's  approved 
coastal  management  program.  We 
determined  that  the  designation  of  LA-2 
is  consistent  to  the  naxirauffl  extent 
practicable  with  section  307(c)(1)  of  the 
Coastal  Zone  Management  Act,  as 
amended  (18  CFR 1451  et  9eq.}  and  the 
State  of  California's  Coastal 
Management  Program  (Chapters  1,  S  and 
8  of  the  California  Coastal  htA.  of  1976, 
as  amended).  EPA  Region  DCs 
determination  was  si^aiitted  to  die 
California  Coastal  Commission  for 
review  on  November  18, 1990.  An 
addendum  to  the  consistency 
determination,  containing  the 
Management  Plan  and  Site  Monitoring 
Program  was  sent  on  December  20. 1990. 
An  amendment  to  nie  consistency 
determination  responding  to  the 
Commission's  concerns  about  additional 
information  needs  was  sent  on 
December  26, 1990. 

In  addition,  as  part  of  the  NEPA 
process,  EPA  Re^n  IX  has  consulted 
with  the  California  Coastal  Commission 
on  the  effects  of  disposal  at  LA-2  on 
California's  coastal  tone.  EPA  Region  IX 
has  taken  tfie  California  Coastal 
Cofluiiissiun's  comments  into  account  in 
preparing  this  Final  Rule,  in  determining 
whether  tiie  proposed  site  shoald  be 
designated,  and  in  detennining  whedier 
restrictions  or  limitations  should  be 
placed  on  the  use  of  the  site. 

Several  concenis  were  expressed  by 
the  Cahfomia  Coastal  Commission 
during  their  pnhUc  hearing  on  the  LA-2 
site  designation  (January  9. 1991).  The 
following  issaes  were  raised  by 
members  of  the  Commission. 

a.  "Evaluate  all  proposed  dredging 
projects  using  the  procedures  defined  in 
the  newest  version  of  tiie  Ocean 
EhmipiAg  Implementation  Manual'-'  EPA 
Region  DC  agreed  that  all  proposed 
dredging  projects  received  after  January 
9, 1991  would  use  the  new  Ocean 
Dumping  Implementation  Manual 
procedures.  However,  any  projects 
evaluating  sediment  under  EPA  Region 
IX's  August  1989  sediment  testing 
requirements  can  continue  using  the 
older  procedures.  The  main  differences 
in  the  new  manual  compared  to  EPA 
Region  DTs  August  1989  procedures  are: 
A  sequential  tiered  testing  approadt 
use  of  whole  sediment  for  the  solid  - 
phase  bioassays,  and  exposure  af 
bioaccumulation  test  species  for  28  days 
instead  of  20  days. 

b.  "During  the  initial  5  years  of  the  site 
management  and  monlaring  process. 
continue  to  investigate  the  deep  water 
and  shallow  water  sites  if  it  becomes 
necessary  to  move  the  ocean  disposal 
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site."  EPA  Region  DC  agreed  to  continue 
to  evaluate  these  sites  if  significant 
adverse  impacts  were  detected  at  Uie 
LA-2  site. 

c.  "Coordinate  with  the  California 
Coastal  Commission  staff  aimually  on 
the  results  of  the  site  management  and 
monitoring  programs."  EPA  Region  IX 
agreed  to  keep  the  Commission  staff 
informed  annually  and  to  prepare  a 
report  on  the  monitoring  program  after  3 
years.  Monitoring  would  continue  2 
years  after  the  report  and  EPA  Region 
IX  would  present  the  Commission  with 
an  amended  coastal  consistency 
determination  after  5  years  which 
incorporated  all  monitoring  data  and 
management  decisions  for  continued 
designation  of  LA-2  or  other  appropriate 
decisions. 

d.  "The  local  commercial  and  sport 
fishermen  should  be  used  as  a 
monitoring  and  surveillance  resource 
near  the  LA-2  site."  EPA  Region  IX 
welcomed  the  support  of  the  fishermen 
and  is  committed  to  protecting  fisheries 
resources.  The  Region  will  work  with 
the  fishermen  to  monitor  disposal 
operations,  either  as  ship  riders  or  by 
reports  from  the  fishermen. 

e.  "Additional  data  should  be 
evaluated  to  determine  what  would 
happen  to  material  dumped  at  the  LA-2 
site  and  in  the  deep  water  site."  EPA 
Region  DC  agreed  to  model 
oceanographic  currents  at  the  LA-2  and 
deep  water  site. 

After  these  issues  were  discussed  and 
EPA  Region  IX  responded  favorably  to 
the  Commissions  requests,  the  members 
of  the  Commission  voted  10  to  1  for 
approval  of  the  LA-2  coastal 
consistency  determination. 

2.  Deep  Water  Site 

The  Oceanic  Society,  the  California 
Coastal  Commission  and  the  Pacific 
Coast  Federation  of  Fishermen's 
Associations  suggested  that  further 
analysis  of  the  deep  water  site  and  the 
LA-2  site  as  well  as  a  site  off  the 
California  continental  shelf  should  be 
performed  for  environmental  impacts. 
The  Oceanic  Society  also  suggested  that 
an  improved  EIS  should  be  issued  and 
made  available  for  review. 

EPA's  Ocean  Dumping  Regulations  (40 
CFR  228.5(e))  require  the  Agency  to 
consider  designation  of  ocean  dumping 
sites  beyond  the  continental  shelf  and 
sites  that  have  been  historically  used, 
rhe  distance  fix>m  San  Pedro  Bay  and 
the  Palos  Verdes  Peninsula  to  the  edge 
of  the  continental  shelf  is  about  126 
nautical  miles  (233  kilometers),  which 
makes  designating  a  site  at  that  location 
mfeasible.  Therefore,  a  deep  water  site 
9.4  nautical  miles  (17.4  kilometers)  south 
from  Point  Fermin  was  considered  as  a 


reasonable  alternative  for  evaluation  in 
the  FEIS.  However,  EPA  Region  DC 
selected  the  LA-2  site,  located  on  the 
outer  edge  of  the  San  Pedro  Shelf  in  360 
to  1,060  feet  of  water,  as  the  preferred 
alternative  for  the  disposal  of  suitable 
dredged  material. 

The  designation  of  the  LA-2  site 
satisfies  the  site  selection  criteria 
specified  by  the  Ocean  Dumping 
Regulations  at  40  CFR  228.6(a)  as 
presented  in  detail  in  section  F  of  this 
Final  Rule.  As  described  in  section  2.2.2 
of  the  FEIS  and  as  discussed  below,  the 
site  also  complies  with  the  five  general 
criteria  specified  in  40  CFR  228.5: 

a.  Disposal  operations  at  the  site  have 
not  and  will  not  interfere  with  activities 
in  the  marine  environment 

b.  Temporary  water  quality 
perturbations  will  be  reduced  to  normal 
ambient  sea  water  levels,  or  to 
undetectable  concentrations  or  effects 
before  reaching  any  beach,  shoreline, 
marine  sanctuary,  or  known 
geographically  limited  fishery  or 
shellfishery; 

c.  A  Site  Management  Plan  and  site 
Monitoring  Program  for  the  LA-2  site 
have  been  developed  so  EPA  Region  DC 
can  evaluate  whether  ocean  dumping  of 
dredged  material  will  meet  the  criteria 
for  site  selection  stated  in  40  C^FR  part 
228,  and  if  significant  effects  are 
detected  EPA  Region  IX  will  modify  site 
use  to  mitigate  the  effects; 

d.  The  Site  Monitoring  Program  has 
been  designed  for  the  LA-2  site  to  detect 
any  adverse  impacts  at  an  early  stage 
within  the  3,000  feet  disposal  site  radius 
as  well  as  areas  adjacent  to  the  site 
boundaries;  and 

e.  The  LA-2  site  is  located  on  the 
outer  edge  of  the  San  Pedro  Shelf  and 
has  been  used  for  disposal  of  dredged 
material  since  1977. 

EPA  Region  IX  discussed  these  issues 
in  relation  to  EPA's  Ocean  Dumping 
(Criteria  in  a  comprehensive 
environmental  impact  statement  The 
Region  determined  that  additional 
NEPA  documents  were  not  necessary 
because  issues  were  resolved  and 
clarified  in  the  coastal  consistency 
determination  and  in  the  LA-2 
management  plan. 

3.  Contaminants  at  the  Site 

The  Oceanic  Society,  the  California 
Coastal  Commission  and  Representative 
Mel  Levine  expressed  concern  over  the 
possible  cumulative  effects  of  toxic 
contaminants  disposed  of  at  the  LA-2 
site.  EPA  Region  IX  and  the  U.S.  Army 
C^orps  of  Engineers  (Corps)  Los  Angeles 
District  will  evaluate  the  suitability  of 
all  sediments  proposed  for  disposal  at 
the  LA-2  site.  In  August  1989,  EPA 
Region  DC  prepared  a  guidance 


docimient  tided:  "General  Requirements 
for  Sediment  Testing  of  Dredged 
Material  Proposed  for  Ocean  Dumping." 
EPA  Region  IX  and  the  Corps'  South 
Pacific  Division  and  Los  Angeles  District 
are  revising  these  procedures 
specifically  for  sediments  proposed  for 
ocean  disposal  off  of  southern 
California.  The  revisions  will  be  based 
on  new  national  guidance  for  the  ocean 
dumping  program.  Adherence  to  these 
procedures  and  careful  review  of  the 
test  results  by  EPA  Region  IX  and  the 
Corps'  Los  Angeles  District  will  insure 
that  toxic  materials  are  not  disposed  of 
at  LA-2. 

Sediments  will  be  considered  suitable 
for  ocean  disposal  only  if  the  sediments 
comply  with  the  EPA  Ocean  Dumping 
Criteria  and  significant  undesirable 
effects  are  not  expected  to  occur  based 
on  the  results  of  sediment  physical  and 
chemical  tests,  toxicity  tests  and 
bioaccumulation  tests.  The  site  will  be 
restricted  to  disposal  of  dredged 
sediments  only,  and  will  not  be  used  for 
the  disposal  of  any  other  wastes.  A 
Management  Plan  and  a  Site  Monitoring 
Program  have  been  prepared  for  the  LA- 
2  site.  Guidelines  listed  in  the 
Management  Plan  will  help  to  insure 
that  cumulative  effects  of  contaminants 
will  not  occur  and  that  significant 
adverse  impacts  can  be  avoided. 

Effects  bom.  other  discharges  into 
nearby  waters  will  not  be  affected  by 
designation  of  the  LA-2  site  because  the 
outfalls  are  more  than  5  nautical  miles 
away.  The  following  outfalls  are  known 
to  exist  in  the  area: 

a.  The  Joint  Water  Pollution  Control 
Project  (JWPCP)  outfall  for  Los  Angeles 
County  is  5.0  nautical  miles  (9.3 
kilometere)  north  of  the  LA-2  site  and 
11.4  nautical  miles  (21.1  kilometers) 
northwest  of  the  LA-2  reference  site. 
The  LA-2  reference  site  is  located  at 
33%  33.20*  North  latitude  by  118V4  10.80' 
West  longitude  (North  American  Datum 
from  1983]  at  the  600-foot  depth  contour, 
7.8  nautical  miles  (12.6  kilometers)  east 
of  LA-2. 

b.  The  Orange  County  outfall  is 
located  14.0  nautical  miles  (25.9 
kilometera)  east  of  the  LA-2  site  and  8.7 
nautical  miles  (16.1  kilometers)  east  of 
the  LA-2  reference  site. 

c.  The  Avalon  outfall  is  located  16.5 
nautical  miles  (30.5  kilometers)  south  of 
the  LA-2  site  and  14.0  nautical  miles 
(25.9  kilometers)  southwest  of  the  LA-2 
reference  site. 

d  The  Hyperion  outfall  is  located  22.0 
nautical  miles  (40.7  kilometers) 
northwest  of  the  LA-2  site  and  28.7 
nautical  miles  (53.2  kilometers) 
northwest  of  the  LA-2  reference  site. 


/  Vol.  St.  No.  S3  /  l^wtday.  Fabrnaiy  19,  IKt  /  RwIeB  mmi  Rfgdrtii  m 


Tin  ■iinli  Ipal  itiai  Imnn  diiilt  i 
limited  ts  kcal  OMC  Mv  the  <wtMb 
and  is  ast  txtHd  to  tka  vJdBity  fltf  th« 
dredgad  aatHial  diqiBMl  sita.  llMre  ia 
Uttla  Ucalifaood  of  caBulativa  interaodoa 
between  dredaadmaterial  ditpewl  and 
tha  axistiqg  JWPCP.  Gtaaga  Coanlsr. 
Avalon  and  Hyparion  eutfall  dierfiaiy 
Ne  other  ondUls  or  point  soaroea  of 
polluiion  axiat  near  the  LA-^  aita. 

In^Mcts  of  — <^^nM>^^  diapoaal  will  he 
confbiad  to  the  lA-2  aite.  Eatimataa  of 
■edimeat  accamulatioa  at  the  riiapoaal 
site  have  been  aiada  by  mathematical 
modeBqg  ITatra  Tedi.  1S90).  Based  on 
an  average  annual  deposiQon  of  WOJOOO 
cubic  yards  (150,000  cubic  metenl  of  10 
peroein  ctanpeo  mateuai  ounipea  in  a 
99B*fooi  (980  DerBTj  ladlus  aumping 
lonai  ouftum  aoBwrwilatiun  win  average 
2^  indna  (Tje  oen<teetet«|.  Tlie  average 
anDoal  <8apeaa  amount  ia  based  oo  a 
range  of  paavfaaa  fiHaposal  at  the  LA— 2 
site  between  fJUDand  ti8B,m  cri>ic 
yarda  per  fear  fFEB  page  1-3).  Hopper 
dredges  er  tawed  diapoaalbwgea 
(scawaj  — at  dampifHdia  fte  oentral 
dumpiogaona,  ualeaa  adiM%viae  <firected 
tpatleraa.  segment 
I  or  type  af  diapoari  veseeL 
Dumps  of  1  JOS  ciMk  yarda  (1,190  cdik 
meters)  and  MOB  oabic  farda  (2,900 
cubic  melerB)  were  OMtdeled.  DepeeM 
thicknese  at  the  LAr4  eMe  boomlaiy  is 
predicted  to  decwnss  le  an  avwage  of 
0^  inch  (U  eentiMten)  at  a  radial 
distaaoa  nf  aboat  auOOO  fsat  1810  metaa^ 
for  both  types  «f  diacbBcsas.  Beyanri  te 
site  boandaiy,  aadimani  acf  iiiaatotinn 
will  be  hM<gnAcaflL  Far  dredged 
material  with  a  higher  pereentafe  of 
cluatped  sediment,  the  coneapondiqB 
foo^oint  is  smaller,  with  Ugher 
accumulatioa  near  die  center  af  LA-2 
and  lower  aocumulation  ml  the  same 
distances  to  the  diapoaal  boundary. 

4.  Si  if  OegradatHHi  by  Damping 
Activities 

The  Oceanic  Society  was  coBceraed 
that  the  elevated  contaminant  levels  at 
the  site  suggest  diat  the  site  has  been 
degraded  by  dumping  activities.  They 
also  commented  that  the  environmental 
effects  of  dredged  material  disposal  are 
most  certafady  kmg-term,  especially  at 
sites  as  shallow  as  the  LA-Z  site  where 
contamiBated  levels  continue  to  rise  as 
more  and  more  contaminated  se<&nent8 
are  added  and  acciunaiated  ia  a  sbmII 
well  defined  area.  Repreeentative 
Levina  weota  iMt  aooM  ¥Bmt  lees 
siyrificant  enviroanMnt  nnst  be 
identified  for  disposal  of  the 
rnntsmlnslediliiiilgad  ■aliiiiiil  Tim 
American  Ooaaaa  Campaifa  also 
commented  Ibat  if  diapoaal  caatfnnes  at 
the  LA-2  sltat  natonly  wiH  matoralian 
be  impoeeible  but  cosioeatratian  af 


oontaaiiBants  wil 
therebgr  Inrfaaiing  Ike 
furtkardagmdnlionef 
B*y. 


loi 
far 

Ido^oa 


reqoiianMnla  ipedfied  by  EPARaaiBn 
K  will  prevent  disposal  of  oeolandnaied 
sediment  aft  LA-C  fai  aocardaaoa  widi 
the  Auguat  1889  EPA  Region  QC 
Sediment  Testing  Baqidreaunta.  «0 
proposed  dredged  material  aviU  uade^go 
phyaioal  and  cfaaarieal  anatyaia, 
faioaaaay  taata  and  stonoounualion 
teata  baloea  Ibe  beginning  of  any 
dredging  and  diapMal  aotivitiea.  Wben 
new  national  gniitanre  is  pnHishnri  aa  a 

tiered  testing.  Aa  apadfied  in  the 
applicable  sectioDS  af  80  CFR  part  227, 
sedimenta  that  aaay  cavaa  <  aides  iiatlin 
or  adverse  JmpaCN  dae  to  acata  toxicity, 
bioBu  a«iiiiiliiia  of  mailaninanta. 
advsEM  impacta  on  tba  mnrina 
environment  or  fanaun  baallb  wiU  be 
prohibited  from  ocean  diapoaal.  SanU 
Monica  Bay  is  more  than  S  nanlioal 
milaa  awny  from  LA-2.  and  <fispo8ed 
dredged  nataiial  la  not  axpactod  to 
aSaot  the  bay.  EPA  Region  IX  wM 
moDitor  OHTOttta  near  LA-2  for  a 
miainMni  of  1  year  to  ooafinn  Unt 
impacts  to  Santa  Monica  Bay  water 
quality  are  not  occantag. 

5.  EnrironmentalAoceptaluJityof 
Ocean  Dumping  and  Altemaiivea  to 
Ocean  Disposal 

Ike  On  Willie  Sixiuty  canmentad  that 
tba  EPA  haa  not  aaSctently 
demonsta'alad  die  anvkanmental 
acceptability  of  dumping  fkm  dradged 
material  at  aaa  and  the  EPA's  daciaion 
to  rely  aolely  on  ocean  damping  for 
dispoaal  of  dredged  mataiid  ia 
inappropriate  and  violates  faatamational 
and  national  law.  AM  possible  apland 
dispoaal  aptiaem  mast  be  considered. 
Representative  i«*iae  commented  that 
inadaqnata  consideration  faaa  been 
given  to  land  baaed  disposal  aites, 
incladb^  aanitary  landfilling.  The 
Oceanic  Society  abo  reqae^ad  that 
actual  pinna  for  ahort-tena  dnnpiag  be 
submitted. 

Designation  of  the  LA-2  ooaan 
disposal  site  does  not  prevent  other  uses 
of  dredged  material.  Criteria  for 
evafoottag  tiw  need  for  ooean  dumping 
and  altamativaa  to  ocean  danpiag 
under  88  CFR  227.14  ta  227J«  will  be 
evaluated  by  the  EPA  Region  IX  and  die 
Corpa' Los  Angefos  Diatiiot  an  a  oaae- 
by-caaa  baais  daring  the  pacBittiag 
praceaa.  Dredged  areteiiai  will 
prefarendally  be  need  for  beach 
replenishment  if  tfia  material  oonipBua 
with  the  awmption  criteria  Uated  at40 
CFR  227.13(b)  and  the  aadiflBent  is 


I  iipalihlii  with  the  priipwail  reoeiviag 
beach.  TUsi 
exesapta  ( 

testing  if  the  sediment  is  compoaad 
predoadnastfly  of  aand,  gravaL  or  dhell 
widi  pnrtiefo  aiaaa  canqretlUe  with 
mafterial  an  raeaiving  beaching  (48  CFR 
227.t3(b)(2)).  When  dredged  material 
meets  theee  criteria  EPA  Re^on  DC  and 
the  Coipa*  Loa  Angeles  District  consider 
fie  dredged  aiateriri  as  a  reeooroe  and 
may  aee  it  to  repwinni  beacnes  or  some 
other  conetraotive  pinpose.  Acceptable 
beach  wateriai  or  eidtaMe  oonsbvction 
material  wffi  not  be  proposed  for 
dumping  at  LA-2.  However,  it  is  wdikely 
that  most  of  the  sediments  from  Los 
Angeles  or  Long  Beach  HaiTJOTS 
propoaed  far  nsposai  at  the  ocean  site 
will  be  suitable  for  beach  nourishment 
of  other  beneficial  mes  due  to 
incompatible  grain  size. 

The  average,  annual  volume  of 
material  from  short-term  dredsji^ 
projects  expected  to  be  disposed  of  at 
the  LA-2  site  is  approximately  200,000 
cubic  yards.  EPA  Region  IX  is  aware  of 
e  dredging  projects  planned  by  the  Port 
of  Los  Angeles  and  one  Coips  of 
Engineers  dvil  works  project  la  Marina 
Del  Rey.  Hie  actual  amount  of  material 
planned  far  ocean  diapoaal  is  unknown. 
EPA  Ra^on  DE  and  the  Corps'  Los 
Angeles  District  will  also  determine' 
whether  the  amount  of  material 
proposed  for  disposal  at  LA-2  is 
nrvjtp^ahlp  If  the  amouot  of  dredged 
material  propoaed  for  disposal  exceeds 
the  LA-2  site  capacity,  an  alternate  aite 
will  ba  evaluated  for  disposaL 

According  to  the  August  1980  EPA 
Region  IX  Sedimoit  Testii« 
Requirements,  all  material  will  undergo 
physical  and  chemical  analysis, 
bioaasay  tests  and  btoaocumidation 
tests  b^ore  ssiy  dredging  and  disposal 
activities  an  permitted,  fto^ecta 
proposed  after  fanaaiy  8. 1991  will  be 
evahmled  mider  the  new  national 
guidance  from  EPA  and  Corps 
Headqoarian.  SediaMots  that  canae 
undesirable  effects  due  to  either  acute 
toxicity  or  to  bioaccumnlation  of 
contamiaaiits  will  be  faond  unsiritabie 
for  ocean  disposaL  If  an  applicant 
wiflfaes  ta  proceed  with  dre^^  and 
disposing  ■atorial  that  is  ansuitaUe  for 
ocean  diapoaal,  altemativea  to 
unoonfined  ocem  disposal  nust  be 
evaloated. 

The  Coips'  Soath  Pacifk  Division 
questioned  the  need  to  evahiateland 
based  disposal  eltematives.  FESS 
addraasos  designation  of  en  ocean 
dredged  materid  disposal  site;  however, 
discussion  Of  land  based  <fi«posal  is  an 
appropriate  alteniative  for  consideration 
in  the  FQS,  as  required  by  40  OFR 
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1502.14.  Land  disposal  is  one  of  the  six 
alternatives  conaidered  in  the  LA-2 
FEIS. 

6.  Anoxic  ContA'tions  at  the  Deep^  Water 
Site 

The  Oceanic  Society  coounented  on 
anoxic  conditions  at  the  deep  water  site. 
They  also  asked  whether  adding  more 
sediment  capable  of  becoming  anoxic 
under  the  low  oxygen  regime  would 
cause  significant  changes  in  the  deep 
basin  environment  The  deep  water  site 
is  located  in  the  San  Pedro  Basin. 
Dissolved  oxygen  conditions  in  the  San 
Pedro  Basin  off  Los  Angeles  have  been 
measured  at  0.2  ml/L  (Emery.  1900).  A 
study  of  deep  basin  characteristics  by 
Maltouta  et  aJ.  (1981)  states:  "Oxygen 
concentration  of  incoming  deep  water  is 
decreased  doe  to  oxygen  demand  of  the 
organic  matter  falling  through  the  water 
column,  and  as  a  result  of  exchange  of 
pore  water  between  bottom  sediments 
and  overlying  water.  Since  the 
intermediate  water  oxygen  content  ia 
low,  the  additional  oxsrgen  demand 
rapi(fiy  lowers  to  [a]  content  near  rero. 
In  the  inner  basins,  San  Pedro,  Santa 
Monica,  and  Santa  Barbara,  the  oxygen 
content  is  in  the  dysaerobic  to  anaerobic 
range  (0.1  to  0.3  ml/L)." 

In  die  1083-1984  Southern  California 
Coastal  Water  Research  Project 
(SCCWRP)  Biennial  Report,  Thompson 
et  al  commented:  "on  the  San  Pedro 
Basin  Floor  (downslope,  878  meters)  the 
DO  [dissolved  oxygen)  was  found  to  be 
0.16  ml/L  (0.23  mg/L),  the  organic 
material  increased  to  ia3%,  and  the 
mean  number  of  infaunal  species  (per 
sample)  decreased  to  4.  These 
circumstancea  suggest  that,  although 
there  ia  adequate  [organic]  material  DO 
may  limit  the  sixe  of  the  (biological] 
assemblage."  Further,  in  a  phone 
conversation  on  May  17, 1988,  Dr. 
Thompson  said  that  in  the  San  Pedro 
Basin,  any  additional  oxygen  demand 
will  poae  a  risic  of  anoxia. 

EPA  Region  IX  beUeves  that  die 
potential  for  anoxic  conditions  is  greater 
at  the  deep  water  site  than  at  LA-2  site 
on  the  edge  of  die  Sen  Pedro  Shelf.  It  ia 
possible  that  organic-rich  dredged 
material  may  cause  additional  demands 
on  the  already  low  levels  of  dissolved 
oxygen  in  the  San  Pedro  Basin.  As 
discussed  in  the  FEIS,  the  benthic 
invertebrate  and  demersal  fish  fauna  of 
the  deep  water  site  are  less  diverse  and 
less  abundant  than  those  of  the  LA-2 
site;  however,  they  do  exist  in  an 
.oxygen  dejdeted  environment  The  deep 
basin  anviromaent  ia  an  undiaturbed 
environment  and  any  si^tificant  impacts 
predicted  for  tba  de^  water  site  would 
be  new  impacta  with  unknown 
consequences. 


7.  Optimal  D^th  fm  Dredged  Material 
Dispoaal 

The  Oceanic  Society  commented  that 
an  explanation  was  not  given  in  the 
FEIS  about  why  the  depdi  interval  65  to 
170  fathoms  is  optimal  for  dredged 
material  disposal.  EPA  Region  IX  and 
Corps'  Los  Angeles  District  did  not 
propose  final  designation  of  the  LA-2 
site  based  on  the  principle  that  a 
specific  depth  was  optimal  for  dredged 
material  dSsposal.  As  discussed  in  the 
FEIS  and  Section  D  of  this  Final  Rule, 
three  candidate  disposal  sites  were 
evaluated  according  to  the  general  site 
selection  criteria  at  40  CFR  22S.S  and  the 
specific  site  selection  criteria  at  40  CFR 
228.6(a)  of  EPA's  Ocean  Dumping 
Regulations.  Site  characteristics, 
including  depth,  are  only  one  factor  in 
the  disposal  site  evaluation  process  (40 
CFR  228.6(a)(1)).  As  discussed  in 
Sections  E  and  F,  and  Response  2  above 
of  this  Final  Rule,  the  LA-2  site  was 
chosen  as  the  preferred  alternative. 

One  important  factor  in  the  site 
selection  process  associated  with  depth 
is  dissolved  oxygen  concentrations.  As 
discussed  in  Response  6  above  and  on 
pages  3-19,  4-16, 4-29  and  4-35  of  the 
FEIS,  increased  biological  oxygen 
demand  (BOD)  and  chemical  oxygen 
demand  (COD)  associated  with  disposal 
at  the  deep  water  site  creates  a 
potenticdly  more  serious  impact  than  at 
the  shallower  water  sites,  llie  dissolved 
oxygen  levels  at  the  deep  water  site  are, 
at  times,  severely  depleted  and  any 
increase  hi  BOD  or  COD  may  further 
reduce  the  dissolved  oxygen  available 
for  respiration,  ^gnificant  impacts  hi 
this  type  of  marine  environment  may 
pose  a  risk  of  anoxia. 

ft  Interference  With  Fisheries  and  Other 
Activities 

There  were  several  comments  that 
expressed  concern  over  the  interference 
of  ocean  disposal  activities  on  other 
uses  of  the  ocean,  primarily  commercial 
and  sport  fishing.  As  discussed  in 
Article  4  of  the  Coastal  Consistency 
Determination,  designation  of  the  LA-2 
site  is  not  expected  to  affect  commercial 
fishing  operations,  which  taiget  pelagic 
species  such  as  Pacific  Mackerel. 
Northern  Andu)vy,  Swordfish,  Pacific 
Bonito,  Pacific  Sardine,  and  Jack 
Mackerel 

Recreational  fishing  species 
dominated  by  pelagic  fiah  such  aa 
Pacific  Mackerel  California  Barracuda 
and  Pacific  Bonito,  wiU  not  be  affected 
either.  These  determinatiooa  an  based 
on  fish  block  data  from  the  Cahfomia 
Department  of  Fish  and  Game  firom  1984 
to  1966. 


There  is  a  recreational  fishing  i 
close  to  LA-2  named  Potter's  Reef  or 
Horseshoe  Deep.  The  California 
Department  of  Fish  and  Game 
conducted  a  creel  census  of  recreatioaal 
fishing  in  1880.  Data  from  boats  that 
fished  at  Potter's  Reef  show  that  about 
half  (^  the  fish  caught  are  rockfiah  (a 
benthic  fish)  and  half  of  the  fiah  are 
pelagic  species.  The  creel  census  data 
shows  similar  rockfiah  species  and 
diversity  at  all  of  the  recreational  fishing 
sites  OB  the  San  Pedro  Shelf.  Comparing 
the  Potter's  Reef  data  to  data  from  other 
nearby  recreational  fitting  areaa.  EPA 
Rep(»  K  haa  determined  that  the 
rockfiah  community  is  not  a 
geograi^cally  limited  fishery  and  the 
benthic  fiah  vrill  not  be  adveraely 
affected  by  designating  IA-2.  h  ia 
important  to  note  that  recreatianal 
fishing  and  dredged  material  dispoaal 
have  coexisted  at  the  LA-2  aite  since 
1977  widi  no  significant  reduction  in  the 
rockfiah  community  at  Potter's  Reel 
EPA  Regi(m  IX  will  continae  to  evaluate 
the  recreational  fish  data  gathered  by 
the  California  Department  of  Fish  aitd 
Game,  and  we  will  enHst  the  aid  of  local 
fishermen  in  monitoring  and 
surveillance  near  the  LA-2  site  in  die 
future. 

Disposal  operations  at  die  LA-2  site 
may  have  an  effect  on  recreational 
boating.  However,  EPA  Region  DC 
behoves  that  the  chance  of  accidents  is 
negligible  because  the  fi«qaency  of 
ocean  disposal  activity  is  so  low 
(averaging  about  50  trips  per  year),  and 
the  disposal  operations  rarely  occnr  on 
the  weekends  when  recreational  boating 
is  expected  to  be  highest  (FEIS,  section 
4.2.3.5.2).  No  recreational  boating 
accidents  have  been  reported  from  the 
LA-2  site  between  1977  and  1988  when 
ocean  disposal  was  permitted. 

EPA  Region  DC  does  not  expect 
hazards  to  commercial  shipping  at  the 
LA-2  site  from  disposal  trips  (FEIS, 
section  4.2.3.2).  The  site  is  south  of  the 
Southbound  Coastwise  Traffic  Lane 
boundary  for  the  Los  Angeles/Long 
Beach  Harbor.  No  commercial  shipping 
accidenta  have  been  reported  since  1977, 
the  beginning  of  ocean  dispoaal  at  the 
site.  EPA  Region  IX  and  Ck>rps'  Los 
Angeles  District  will  also  require  more 
accurate  navigation  to  insure  disposal 
within  a  990-ioot  radius  circle  at  the 
center  of  LA-2,  unless  otherwise 
directed  based  cm  current  direction  or 
type  of  dispoaal  vessd. 

No  oil  and  gaa  developments  have 
occurred  near  the  LA-2  site  and  lease 
sale  85  in  September  1989  has  been 
canceled.  Therefore,  impacta  to  this 
industry  are  not  expected. 
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A  Turbidity 

The  California  Coastal  CommiMlon. 
the  Oceanic  Society,  the  Sportfishing 
AMOciation  of  California. 
Representative  Levlne  and  the  American 
Oceana  Campaign  expressed  concern 
over  the  effects  of  recurring  tubidity 
from  disposal  operations.  Additional 
modeling  using  1,500  cubic  yards  and 
3,000  cubic  yards  disposal  quantities  has 
been  conducted  to  determine  the 
turbidity  effects  at  the  LA-2  site  (Tetra 
Tech.  1900).  Parameters  chosen  for  this 
modeling  are  conservative  and 
overestimate  potential  impacts  of 
disposal  operations.  The  results  show 
that  suspended  solid  levels  in  the  plume 
decrease  as  the  material  settles  and 
disperses  from  the  dump  area.  Sand  and 
other  heavy  particles  will  settle  to  the 
bottom  within  00  to  100  seconds  after 
initial  disposal  (Tetra  Tech.  1900).  Clay 
and  silt  will  remain  in  the  water  column 
longer  and  will  be  affected  more  by 
dispersal  than  settlement. 

Assuming  an  average  current  speed  of 
0.26  ft/sec  (7.95  cm/sec),  a  disposal 
plume  dumped  at  the  upcurrent  edge  of 
the  dumping  zone  will  clear  the 
downcurrent  boundary  in  approximately 
2  hours.  Therefore,  overlapping  of  the 
plumes  is  not  predicted  to  occur 
provided  Individual  dumps  are 
separated  by  at  least  2.5  hours.  As  a 
conservative  measure,  EPA  Region  IX 
and  the  Corps'  Los  Angeles  District  may 
restrict  repetitive  dumping  to  a  minimum 
interval  of  9  hours  to  insure  that 
overlapping  plumes  will  not  occtir,  and 
to  assure  that  long-term  build-up  of 
suspended  solids  concentrations  does 
not  occur  at  the  LA-2  site.  Restrictions 
depend  on  the  type  of  material  proposed 
for  disposal  and  the  type  of  dumping 
vessel  used.  The  interval  may  be  revised 
based  on  observed  plume  movements 
and  current  measurements  made  near 
the  disposal  site  as  part  of  the  Site 
Monitoring  Program. 

10.  Biological  Impacts 

The  Oceanic  Society  commented  on 
the  acceptability  of  impacts  within  the 
LA-2  site  boundary  and  outside  the  site, 
the  Inadequacy  of  the  assessment  of  the 
biological  community,  the  Ukelihood  of 
the  site  returning  to  its  pre-disposal 
condition,  and  the  potential  biological 
effects  from  dredged  material  disposal 
as  well  as  the  effects  of  previous 
disposal.  In  response  to  the  Oceanic 
Society's  concerns,  a  reconnaissance 
survey  at  the  LA-2  site  was  performed 
by  Science  Applications  International 
Corporation  (1000)  for  EPA  Resion  IX. 

The  survey  found  that  past  disposal  at 
the  LA-2  site  has  resulted  in  a  footprint 
extending  "9.515  feet  (2,900  meters) 


north-northeast  and  5.578  feet  (1.700 
meters)  southwest  of  the  LA-2  disposal 
site  boundary.  Smaller,  apparently 
isolated  patches  of  dredged  material 
also  are  observed  5,578  feet  (1,700 
meters)  northwest  and  3,600  feet  (1,100 
meters]  southeast  of  the  site."  Evidence 
in  the  SAIC  report  strongly  suggests  that 
dredged  material  outside  the  site 
boundary  to  the  north-northeast,  is  the 
result  of  a  "considerable  amount  of 
errant  dumping  which  has  occurred  in 
the  past"  and  "periodic  down-slope 
slumping  of  both  natural  or  disposed 
dredged  material  at  the  top  of  the 
canyon."  According  to  SAIC  dredged 
material  to  the  southwest  outside  the 
site  boundary  may  also  "result  from 
post-disposal  down-slope  redistribution 
since  the  seafloor  grades  away  from  the 
disposal  site  to  the  west  and 
southwest." 

To  prevent  further  errant  dumping,  to 
reduce  downslope  slumping  and  to 
insure  compliance  with  permit 
conditions,  the  Management  Plan 
prepared  for  the  LA-2  site  Includes  strict 
regiilatory  and  monitoring  procedures. 
Surveillance  and  monitoring  may  consist 
of  one  or  more  of  the  following 
activities: 

a.  On-board  Inspection  staff  to  assure 
proper  dredging,  transportation,  and 
disposal  of  the  sediment  vvithin  the  990- 
foot  radius  central  dump  zone. 

b.  Disposal  of  material  at  another 
specific  location  within  LA-2  based  on 
current  direction,  sediment  distribution, 
or  the  type  of  disposal  vessel  used. 

c.  More  accurate  navigation  using  an 
electronic  positioning  system. 

d.  Submission  to  EPA  Region  IX  and 
the  Corps  Los  Angeles  District  of 
navigation  courses  before,  during  and 
following  release  of  the  dredged 
material  to  insure  compliance  with 
permit  conditions. 

e.  U.S.  Coast  Guard  surveillance 
assisted  by  EPA  Region  IX  and  the 
Corps'  Los  Angeles  District. 

f.  Tiered  monitoring  of  the  disposal 
site. 

Appendix  A  {Report  of  Field  Survey) 
and  Appendix  B  (Detailed  Field  Survey 
Data)  of  the  FEIS  contain  Uie  baseline 
data  for  LA-2  as  it  existed  in  the  mid- 
1980s.  The  chances  of  restoring  the  LA-2 
site  to  a  similar,  pre-disposal  condition 
are  not  expected.  Previous  ocean 
disposal  activities  at  the  LA-2  site  have 
changed  the  grain  size  characteristics  by 
introducing  large  shell  fragments  and 
fine  sediments  which  have  altered  the 
infaunal  community.  Final  designation 
of  LA-2  will  continue  these  disturbed 
conditions,  but  as  stated  in  the  SAIC 
report  and  discussed  below,  there  are 


signs  of  recolonization  in  disturbed 
areas  outside  the  site  boundaries. 

The  SAIC  (1990)  REMOTS  sediment 
profile  survey  included  a  multi- 
parameter REMOTS  organism-sediment 
Index  (OSI)  to  characterize  habitat  ■ 
quality.  The  index  has  been  found  "to  be 
an  excellent  parameter  for  mapping 
disturbance  gradients  in  an  area  and 
documenting  ecosystem  recovery  after 
disturbance.  OSI  values  range  from  —10 
to  -(-11.  The  lowest  value  (-10)  is 
assigned  to  benthic  habitats  which  have 
low  or  no  dissolved  oxygen  in  the 
overlying  bottom  water,  no  apparent 
macrofaunal  life,  and  methane  gas 
present  in  the  sediment.  At  the  other  end 
of  the  scale  [is  a  REMOTS  OSI  value  of 
-t-ll  characterizing  an  aerobic  bottom 
type,]  with  a  deeply  depressed  RPD 
[reduction-oxidation  potential 
discontinuity],  evidence  of  a  well- 
developed  macrofaunal  assemblage,  and 
no  apparent  methane  gas  bubbles."  OSI 
values  less  than  -<-7  are  Indicative  of 
disturbed  benthic  environments. 

Results  of  the  survey  showed  three 
areas  of  low  OSI  values  (OSI  <  6.0)  on 
the  dredge  material  deposit  footprint 
which  indicate  a  disturbed  benthic 
environment.  The  largest  area  was 
within  the  LA-2  site  boundary  (5.0  < 
OSI  <  6.3),  a  second  large  area  was 
outside  the  boundary  to  the  southwest 
(5.0  <  OSI  <  5.5),  and  a  third  small  area 
was  also  outside  the  boundary  to  the 
north  (OSI -5.6).  However,  most  of  the 
area  outside  the  LA-2  site  boundary  had 
high  OSI  values  (OSI  >  8)  which 
suggests  recolonization  of  macrofaunal 
assemblages  in  these  areas. 

From  these  indices,  EPA  Region  IX 
concludes  there  are  areas  outside  the 
LA-2  site  boundaries  where  the  benthic 
environment  may  be  disturbed  from  past 
disposal  operations.  However,  upon 
final  designation  of  the  LA-2  site,  the 
Management  Plan  will  Insure  tighter 
controls  over  all  disposal  operations  by 
requiring  that  disposal  be  performed  at 
a  central  area  of  the  site  using  a  more 
accurate  electronic  positioning  system 
for  navigation.  This  will  confine 
potential  impacts  within  the  site 
boundaries.  The  permittee  will  be 
required  to  provide  plots  all  disposal 
trips  to  EPA  Region  IX  and  the  Corps' 
Los  Angeles  District  as  proof  of 
compliance.  Surveillance  and 
monitoring  programs  will  provide  data 
on  permit  compliance  and  any  advene 
impacts  at  the  LA-2  site. 

Strict  surveillance  and  monitoring 
procedures  outiined  in  the  Management 
Plan  will  keep  short-term  physical 
Impacts  or  smothering  risks  to  benthic 
organisms  confined  to  the  dump  site. 
These  impacts  within  the  dump  site  are 
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considered  acceptable  given:  (1) 
Historical  US*  of  the  site  has  resulted  in 
minimal  degradation,  (2)  detailed  review 
of  sediment  testing  by  the  EPA  Region 
DC  and  Corps'  Los  Angeles  District  wrill 
require  physical  and  diemical  analysis, 
bioasaay  tests  and  bioaccumulatioo 
tests  on  all  proposed  dredged  material 
as  necessary,  (3)  enforcement  of  permit 
conditions  will  be  monitored  by  EPA 
Region  IX.  the  Corpe'  Los  Angeles 
District  and  the  U.S.  Coast  Guard,  and 
(4)  a  long-term  site  monitoring  program 
is  planned.  If  significant  adverse 
environmental  impacts  are  detected. 
EPA  Region  IX  wUl  modify  site  use  to 
mitigate  the  effects  or  initiate  new  site 
designation  procedures. 

11.  Impacts  to  Human  Health 

Representative  Levine  and  the 
American  Oceans  Campaign  expressed 
concern  over  the  adverse  impacts  to 
human  health  as  a  result  of  possible 
contamination  to  the  fish  population.  A 
comprehensive  evaluation  of  proposed 
dredged  material  will  be  implemented 
according  to  the  August  1989  EPA 
Region  IX  Sediment  Testing 
Requirements  (or  new  national  ocean 
dumping  program  guidance)  and  40  CFR 
part  227.  Sediment  will  undergo  physical 
and  chemical  analysis,  bioassay  tests 
and  bioaccumulatfon  tests  before 
permitting  and  the  start  of  any  dredging 
and  disposal  activity.  Sediments  that 
will  cause  undesirable  effects  due  to 
either  acnte  toxicity  or  to 
bioaccumolation  of  contaminants,  will 
not  be  considered  suitable  for  ocean 
disposal. 

In  addition  to  sediment  testing,  the 
Management  Plan  for  this  site  includes  a 
Site  Monitoring  Program  and  decision 
options  for  determining  wdiether  site  use 
or  designation  should  be  modified  if  the 
potential  for  macceptable  impacts 
become  apparent.  Implementation  of 
these  programs  assures  appropriate  site 
manageotent  based  on  data  collection 
throu^  progressive  tiers  of  study. 
Water  column  and  sediment  transport 
monitoring  in  Her  1  wiH  focus  on  the 
physical  enviraamental  impacts  of 
dispoaal  at  LA-2. 

Monitoring  of  biological  resources  will 
be  evaluated  in  Tiers  2  and  3  of  the  Site 
Monitoring  Propam.  Initially,  a 
determination  will  be  made  about 
whether  sediflMnt  at  the  LA-2  site  is 
significantly  affecting  benthic 
community  structure.  If  si^iificant 
changes  in  the  benthic  community  are 
detected  compered  to  the  reference  site 
(located  at  33M  33.20'  North  latitude  by 
118V%  laser  West  longMude).  then  a 
body  burden  aBalysis  of  resident 
infauna  wlU  be  conducted.  Species  will 
be  collected  at  the  reference  site,  at  LA- 


2  and  the  area  surrounding  LA-2.  Should 
the  body  burden  analjrsis  of  beadiic 
infauna  spedes  incfeate  diat  significant 
adverse  impacts  are  poesible,  EPA 
Reghin  TX  coold  duk^  site  use,  pemft 
conditions  and  sediment  testing 
reqinrements  to  mitigate  the  effects,  or 
close  the  site  after  a  new  site  was 
designated. 

12.  Capping  of  Coataminated Sediment 

The  Oceanic  Society  svggested  dut 
sediment  capping  may  be  usdtal  for 
moderating  the  effects  of  contaminated 
dredged  materials  already  deposited 
during  approved  open  ocean  dumping 
procedures.  The  issue  of  sediment 
capping  has  never  been  evaluated  for 
this  site.  Designation  of  a  site  under 
MPRSA  Section  102  is  not  for  material 
that  needs  to  be  capped.  Dredged 
material  requiring  ca^nng  would  fail 
EPA  Region  IX  testing  requirements  and 
would  require  a  waiver  from  EPA's 
criteria  under  40  CFR  225J  and  225.4. 

Capping  of  dredged  material  has 
never  been  attempted  in  urater  depths 
greeter  than  200  feet  (80  meters),  end  the 
LA-2  site  water  depth  is  360  to  1.080 
feet  Therefore,  capping  is  not  now  a 
realistic  alternative  at  the  LA-2  site. 
Disposal  of  dredged  material  at  the  LA- 
2  site  that  meets  the  EPA  sediment 
testing  criteria  at  40  CFR  part  227,  will 
not  be  contaminated  with  heavy  metals. 
PCBa,  petroleum  hydrocarbons, 
pesticides,  PAHs  or  other  organic 
cheraicala  which  would  have  an  adverse 
impact  on  the  marine  environmenL 

13.  Impacts  to  Birds  and  Mammals 

The  Oceanic  Society  expressed 
concern  over  the  potential  impacts  to 
coastal  birds,  marine  mammals  and 
endangered  species.  As  stated  by  the 
National  Marine  Fisheries  Service  in 
Exhibit  11,  page  5-26  of  tiie  FEIS.  "We 
have  reviewed  your  [Corps'  Los  Angeles 
District]  November  11, 1964 
determination  that  populations  of  listed 
endangered,  threatened  or  candidate 
species  wiQ  not  be  affected  adverse^  by 
the  proposed  final  designation  of  the 
LA-2  and  LA-6  ocean  ^poeal  sites  for 
dredged  materials.  We  agree  with  your 
conclusion."  Expected  impacts  to  fish 
and  feeding  coastal  birds  would  be 
minor  and  temporary  since 
commercially  or  recreatiooally 
productive  ^faing  operations  target 
pelagic  species  (see  Response  8  above). 
The  impacts  of  dredged  material 
disposal  on  the  upper  water  column  will 
be  intermittent  ami  short-term. 
Therefore,  the  impact  to  coastal  birds 
and  marine  mammals  is  considered  to 
be  insigmficant  In  addition,  after 
physical  and  chemical  analysis, 
bioessay  tests  and  bioaccumulatfon 


tests  on  aU  proposed  (h«dged  material. 
EPA  Re^on  DC  and  the  Cotps' Los 
Angeles  District  wiB  prohibit  ocean 
disposal  of  any  material  that  is  foond  to 
cause  undesirabie  effects  on  ttie  marine 
environment  due  to  acute  toxicity  or  to 
bioacconndation  of  contaminants. 

14.  Minimum  Requirements  for 
Eavironioental  Parameters 

The  Oceanic  Society  commented  that 
the  minimum  requirements  within  each 
environmental  parameter  listed  in  Table 
2-2  of  the  FEB  shonld  be  specified.  The 
classification  system  in  tiie  FEIS  is 
similar  to  the  system  used  by  the 
Kfinerals  Management  Service  in  several 
of  the  EISs  prepared  for  Southern 
California  (FEIS  page  4-1).  The  ranking 
system  is  a  qualitative  assessment  of 
environmental  impacts  that  is  used  to 
rate  impacts.  The  following  excerpt  is 
&t>m  the  beginning  of  Chapter  4  in  the 
FEIS: 

Class  I—SiffiificaiAly  odverm  impacts  that 
cannot  be  mitigated  to  iasigniftcance.  This 
means  that  no  measures  could  be  taken  to 
avoid  or  reduce  these  adverse  effect  to 
insignificant  or  negligible  levels. 

Class  n— Significant  advene  impacts  that 
can  be  mitigated  to  insignificance.  These 
impacts  are  potentially  similar  in  significance 
to  Class  I  impacts,  but  the  severity  of  the 
impact  can  tie  reduced  or  avoided  by 
implementatioB  of  oiitigBtion  measores 
discMssed  under  each  keediag. 

CAoss  in— Advene  bet  inaignificeat 
impacts  or  no  effect  aaticipated.  No 
mitigation  measures  are  required  for  these 
impacts  or  effects. 

Class  fV— Beneficial  impacts.  These 
impacts  would  improve  conditions  relative  to 
the  pre-project  baseline  conditioRS.  T^wy  are 
further  subdivided  as  significant  or 
insigaificaat 

15.  Sediment  Testing  Requirements 

The  Oceanic  Society,  die  Qty 
Attorney  of  Long  Beach  and 
Representative  Levine  comamited  on 
the  adequacy  of  the  sediment  testing 
requirements.  Sediment  testing 
proposals  received  by  EPA  Re^on  IX 
before  January  9. 1991  requesting 
disposal  at  LA-2  will  be  evaluated  using 
the  August  1980  EPA  Region  DC  G«aeral 
Requirements  for  Sediment  Testing  of 
Dredged  Material  Proposed  for  Ocemi 
Disposal  and  procedures  in  the  1977 
EPA/Corps  Implementation  Manual  for 
the  Ocean  Dumping  Program  (U.S.  EPA 
and  U.S.  Army  Corps  of  Engineers, 
1977).  All  tests  after  that  date  will  be 
evaluated  using  the  new  national 
guidance  on  ocean  (hedged  material 
disposal  bam  EPA  and  Corps 
Headquarters.  Revised  regional  testing 
requirements  will  be  prepared  soon  after 
the  national  guidance  is  published  in 
final  form.  Sediments  shown  to  cause 
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undesirable  effects  due  to  either  acute 
toxicity  or  to  bioaccumulation  of 
contamlnanta  will  not  be  conaidered 
suitable  for  ocean  disposal. 

Revisions  to  the  EPA  Region  DC 
August  1960  testing  procedures  will  be 
made  by  EPA  Region  DC  and  the  Corps' 
South  Pacific  Division  and  Los  Angeles 
District  to  define  the  permit  process,  to 
further  define  the  physical  and  chemical 
analyses,  bioassay  tests  and 
bioaccumulation  tests,  and  to  reflect 
new  national  guidance.  When  the  two 
agencies  agree  on  new  procedures,  a 
Public  Notice  will  be  issued  to  allow  the 
public  to  comment  on  the  proposed 
changes  to  the  sediment  testing  program. 

16,  Need  for  Testing  All  Dredged 
Sediments 

The  Corps'  South  Pacific  Division 
questioned  the  need  for  testing  of  all 
dredged  sediments  and  the  procedures 
used  for  evaluating  the  test  results.  The 
Corps  is  correct  that  some  sediments 
may  be  exempt  £rom  chemical  and 
biological  testing  requirements  based 
upon  the  physical  characteristics  of  the 
material  and  its  location  in  relation  to 
known  sources  of  contamination  (40 
CFR  227.13(b)).  However,  much  of  the 
material  expected  to  be  disposed  at  the 
LA-2  site  may  not  satisfy  this 
exemption. 

The  Ocean  Dumping  Regulations 
require  the  EPA  Regional  Administrator 
to  make  an  independent  evaluation  of 
the  proposed  dumping  according  to  the 
ocean  dumping  criteria  (40  CFR  225.2(c)]. 
This  evaluation  includes  reviewing 
results  of  physical,  chemical  and 
biological  testing  of  the  sediments 
proposed  for  disposal.  EPA  Region  DCs 
procedures  for  testing  sediments  were 
now  defined  in  the  August  1980  General 
Requirements  for  Sediment  Testing  of 
Dredged  Material  Proposed  for  Ocean 
Disposal.  The  1989  testing  procedures 
will  be  revised  by  EPA  Region  IX  and 
the  Corps'  South  Pacific  Division  and 
Los  Angeles  District  to  define  the  permit 
process  and  reporting  requirements  for 
dredging  and  disposal  operations.  The 
revisions  will  further  define  the  physical 
and  chemical  analyses,  bioassay  tests 
and  bioaccumulation  tests  required  for 
ocean  diunping  permits  based  on  the 
latest  national  guidance. 

17.  Monitoring  of  the  LA-2  Site 

The  Corps'  South  Pacific  Division 
questioned  the  need  to  monitor  the 
disposal  site.  The  Regional 
Administrator  may  initiate  a  monitoring 
program  if  necessary  (40  CFR  228.9). 
EPA  Region  IX  has  determined  that  a 
Site  Monitoring  Program  is  an  essential 
part  of  the  LA-2  Management  Plan  for 
evaluating  the  extent  of  potential 


Impacts  at  the  LA-2  site.  The  Site 
Monitoring  Program  has  been  developed 
to  address  concerns  raised  by  regulatory 
agencies,  resource  agencies  and  the 
public  in  response  to  the  Draft  EIS  and 
Final  EIS  on  water  and  sediment  quality, 
dispersion  of  the  disposed  material,  and 
impacts  upon  biota  near  the  site.  In 
consultation  with  EPA  Region  IX.  the 
Corps'  South  Pacific  Division  and  Los 
Angeles  District  agree  that  a 
Management  Plan  and  a  Site  Monitoring 
Projpam  are  required. 

The  City  of  Los  Angeles  Department 
of  Public  Works  suggested  that  a 
continuous  monitoring  program  be 
provided  to  include  the  various 
environmental  parameters  on  a 
systematic,  long-term  basis.  The 
Oceanic  Society  also  suggested  that  a 
proposed  monitoring  and  management 
plan  should  be  issued  and  subject  to 
review.  A  Management  Plan,  which 
includes  a  Site  Monitoring  Program,  has 
been  prepared  and  is  based  on  tiered 
testing  of  null  hypotheses.  Evaluation  of 
disposal  impacts  on  the  marine 
environment  will  be  based  on  sequential 
tiered  testing  of  the  following 
parameters:  sediment  accumulation  at 
the  disposal  site  boundary  and  ciirrents 
near  the  site,  impacts  on  the  benthic 
communities  beyond  the  site  boundary, 
and  the  body  burden  of  contaminants  in 
benthic  species  within  the  site  and 
adjacent  areas.  In  addition,  monitoring 
data  will  supplement  previous 
oceanographic  surveys  and  projected 
sediment  deposition  at  LA-2.  If 
significant  adverse  impacts  are 
detected.  EPA  Region  IX  will  modify  site 
use  to  mitigate  the  effects  or  make  other 
management  options  to  reduce  impacts 
at  the  site. 

18.  Experimental  Designation  of  LA-2 

The  California  Coastal  Commission 
suggested  that  the  LA-2  site  should  be 
designated  on  an  experimental  basis  to 
allow  monitoring  of  disposal  operations, 
and  a  re-evaluation  of  the  designation 
based  upon  the  monitoring  results.  EPA 
Region  DC  discussed  this  issue  with  the 
Commission  staff.  The  two  agencies 
agreed  that  the  site  could  be  designated 
for  continued  use.  subject  to  a  5  year 
monitoring  program.  At  the  end  of  3 
years  a  monitoring  report  will  be  issued 
to  evaluate  potential  impacts  at  LA-2. 
Management  decisions  on  site  use  will 
be  made  and  monitoring  will  continue 
for  2  more  years.  This  2-year  time  will 
give  EPA  Region  IX  the  opportunity  to 
mitigate  any  problems,  initiate 
management  options,  or  complete 
required  documents  to  designate  a  new 
site  if  impacts  at  LA-2  are  found  to  be 
significantly  adverse.  At  the  end  of  5 
years,  EPA  Region  IX  will  provide  a  new 


coastal  consistency  determination  to  the 
California  Coastal  Commission. 

18.  Site  Selection  Criteria 

Several  letters  commented  on  the 
selection  criteria  for  the  preferred 
alternative.  The  selection  criteria  for  all 
ocean  dredged  material  disposal  sites 
are  defined  at  40  CFR  228.5  and  228.e(a). 
EPA  Region  IX  determined  that  LA-2 
complied  with  all  of  these  criteria  (see 
Section  F,  Regulatory  Requirements  in 
thisTinal  Rule). 

20.  Request  for  a  Public  Hearing 

The  Mayor  of  Long  Beach  and  the  City 
Attorney  of  Long  Beach  requested  that  a 
public  hearing  be  held.  EPA  Region  IX 
determined  that  a  public  hearing  would 
not  be  held  for  this  proposed  action. 
EPA  Region  IX  decided  this  because 
only  two  requests  were  received  for  a 
public  hearing  and  opportunity  for 
public  comment  also  occurred  at  the 
California  Coastal  Commission's 
hearing  on  the  Coastal  Consistency 
Determination  on  January  9, 1991.    . 

21.  Cost  of  Disposal  as  a  Site  Selection 
Factor 

The  Corps'  South  Pacific  Division 
suggested  that  the  cost  of  disposal 
should  be  included  as  a  site  selection 
factor.  Cost  is  considered  initially  in 
determining  how  far  we  should  look  for 
feasible  alternative  sites.  However,  in 
the  final  selection  of  a  site,  economics  is 
not  one  of  the  EPA  criteria  listed  at  40 
CFR  228.5  and  228.e(a). 

22.  Public  Involvement  in  the  EIS 
Development 

The  Oceanic  Society  commented  that, 
considering  the  superficial  nature  of  the 
EIS,  it  could  not  have  taken  much  time 
to  prepare.  They  also  assumed  that 
public  input  was  minimal  because  there 
were  no  public  workshops  and  no 
attempt  to  solicit  public  participation  in 
the  site  selection  process.  EPA  Region 
IX  disagrees  with  the  comment  and  has 
provided  ample  opportunity  for  public 
comment  on  this  site  designation. 

A  Notice  of  Intent  (NOI)  to  prepare  an 
environmental  impact  statement  was 
published  in  the  Federal  Register  on 
November  10, 1983  (FEIS  Exhibit  1,  page 
5-2).  The  NOI  was  published 
concurrently  with  a  Los  Angeles  District 
Public  Notice  (&4-LA2-S(HB))  (FEIS 
Exhibit  2,  page  5-3).  Public  and 
regulatory  agency  comments  were 
accepted  on  the  scope  of  the  EIS  for  the 
designation  of  the  LA-2  interim  site  as 
an  ODMDS  for  continued  use.  Several 
Federal,  State  and  local  agencies,  and 
interested  public  groups  submitted 
comments  by  the  closing  date  of  January 
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16, 1984.  At  that  time,  no  comments  or 
concerns  were  received  from  the 
Oceanic  Society. 

An  interagency  workshop  on  the 
designation  of  the  LA-2  interim  ODMDS 
as  a  final  site  was  held  on  June  26, 1984 
and  a  list  of  attendees  is  provided  (FEIS 
Table  5-2,  page  5-18).  The  DEIS  and 
FEIS  were  distributed  to  more  than  200 
agencies  and  individuals  listed  in 
Exhibit  15  on  pages  5-30  through  5-40  in 
the  FEIS  on  October  9, 1987.  The 
Oceanic  Society  was  one  of  the  private 
organizations  given  the  opportunity  to 
comment,  but  again  there  were  no 
comments  of  concerns  received.  The 
Proposed  Rule  and  the  FEIS  were 
published  for  review  in  August,  1988. 
The  California  Coastal  Commission  held 
a  public  hearing  on  January  9, 1991  to 
discuss  the  LA-2  site  designation 
coastal  consistency  determination.  The 
Commission  voted  10  to  1  for  the  LA-2 
site  designation.  Therefore,  EPA  Region 
IX  believes  that  an  adequate  amount  of 
time,  and  government  and  public 
participation  was  provided  during  the 
site  selection  process  to  designate  the 
LA-2  site  as  the  final  ODMDS. 

23.  Spacing  of  Site  Characterization 
Sampling  Times 

The  Oceanic  Society  commented  that 
the  spacing  of  sampling  dates  was 
arbitrary  and  having  4  different  days 
spanning  3  seasons  does  not  provide 
any  more  information  than  more 
intensive  sampling  at  one  time  could 
have  provided.  EPA  Region  IX  and  the 
Corps'  Los  Angeles  District  chose  the 
sampling  times,  August,  December, 
March  and  April-May,  to  cover  the  three 
oceanographic  seasons,  (Summer, 
Winter  and  Spring)  off  the  California 
coast  (Owen,  1974  and  Kari  et  al.  1980). 
The  physical  and  biological  environment 
of  the  LA-2  site  and  the  reference  site 
were  investigated  during  these 
oceanographic  periods  to  examine 
seasonal  variations  in  the  water  column, 
sediment  and  marine  fauna.  A  long-term 
investigation  was  not  needed  because 
inter-site  comparisons  were  made  over 
the  same  oceanographic  periods.  Long- 
term  trends  will  be  evaluated  at  LA-2  as 
part  of  the  Management  Plan  and  Site 
Monitoring  Program. 

24.  Oceanographic  Suitability  of  the  LA- 
2  Site 

The  Oceanic  Society  commented  that 
descriptions  of  current  patterns, 
upwelling,  coastal  eddies  and  wave 
action  raise  serious  questions  about  the 
suitability  of  the  LA-2  site.  The 
description  of  eddies  moving  through  the 
nearshore  waters  brings  into  question 
their  effect  on  disposal  of  dredged  - 
sediments  as  they  are  dumped  at  the 


LA-2  site  or  as  they  are  resuspended. 
The  Oceanic  Society  also  commented 
that,  given  the  characteristics  of  the  site, 
it  would  be  logical  to  prohibit  dumping 
of  dredged  material  during  the  upwelling 
period  (March  to  June). 

The  relative  impact  of  various 
oceanographic  processes  affecting 
sediment  transport  were  observed 
during  an  upwelling  period  from  mid- 
April  to  early  June.  1978  (Karl  et  al. 
1980).  The  study  found  that  during  2  to  3 
months  of  the  year  upwelled  water 
moved  onto  the  San  Pedro  Shelf  near  the 
San  Pedro  Sea  Valley,  about  1  nautical 
mile  (1.8  kilometers)  north  of  the  LA-2 
site,  and  spread  southeasterly  over  the 
shelf.  "Before  the  onset  of  upwelling, 
suspended  particulate  matter  was 
concentrated  nearshore.  As  the 
upwelled  water  moved  over  the  shelf,  it 
transported  suspended  matter  seaward, 
dramatically  increasing  total  suspended 
material  concentration  in  the  surface 
and  bottom  layers."  During  non- 
upwelling  periods  the  general  movement 
of  sediment  is  westward  toward  the  San 
Pedro  Valley.  Bottom  sediments  move 
off  the  San  Pedro  Shelf  during  the  other 
9  lo  10  months.  The  SAIC  (1990)  report 
shows  that  most  of  the  dredged  material 
movement  has  been  off  the  San  Pedro 
Shelf,  not  toweuti  the  east  where  most  of 
the  recreational  fishing  areas  are  found. 

EPA  Region  IX  recognizes  that  the 
oceanographic  processes  affecting 
sediment  transport  on  the  San  Pedro 
Shelf  vary  during  the  three 
oceanographic  period  (FEIS  page  3-10), 
and  that  the  prevailing  processes  at  a 
particular  time  and  place  during  these 
seasons  are  changeable  and  difficult  to 
predict.  Therefore,  the  Site  Monitoring 
Program  includes  deployment  of  current 
meters  in  Tier  1  to  measure 
oceanographic  currents  for  at  least  one 
year  to  evaluate  the  temporal  changes  in 
ocean  currents  that  may  affect  disposal 
of  dredged  materials.  Current  data  and  a 
bathjrmetric  survey  of  the  LA-2  site  will 
be  used  to  assess  die  impact  of  dredged 
material  disposal  in  Tier  1.  If  significant 
adverse  impacts  to  marine  resources, 
(i.e.,  benthic  communities  and  fisheries) 
are  detected,  then  EPA  Region  IX  will 
modify  site  use  and  permit  conditions  to 
mitigate  the  effects,  or  continue 
monitoring  in  Tiers  2  and  3  of  the  Site 
Monitoring  Program. 

25,  Bioaccumulation 

The  Oceanic  Society  commented  that 
the  bioaccumulation  tests  usually  are 
not  conducted  long  enough.  The  Oceanic 
Society's  comments  about  the  earlier 
tests  being  too  short  are  valid  and  the 
exposure  times  have  been  increased. 
EPA  Region  IX  and  Corps'  Los  Angeles 
District  will  require  20-day 


bioaccumulation  tests  for  suspected 
trace  metal  and  organic  chemical 
contamination.  These  tests  will  be 
increased  up  to  28  days  when  new 
national  guidance  is  approved.  The  new 
test  period  was  determined  scientifically 
by  EPA  and  Corps  researchers  studying 
effects  on  marine  organisms  exposed  to 
contaminated  sediments  from  Black 
Rock  Harbor,  Connecticut.  In  responsp 
to  the  California  Coastal  Commissions 
request,  EPA  Region  IX  will  require  that 
all  laboratory  tests  for  bioaccimiulation 
proposed  after  January  9, 1991  have  an 
exposure  time  of  28  days  as  defined  in 
the  new  national  guidance  manual. 

26.  Classification  of  FEIS  Alternatives 

The  Oceanic  Society  commented  that 
the  classification  system  used  in  the  EIS 
to  determine  levels  of  environmental 
impact  is  based  on  an  evaluation  system 
that  does  not  reveal  any  distinction 
between  the  LA-2  site  and  deep  water 
site.  EPA  Region  IX  believes  that  the 
classification  system  used  in  the  FEIS  is 
a  ranking  tool  and  shows  similarities 
between  the  LA-2  site  and  the  deep 
water  site.  The  LA-2  site  was  chosen  as 
the  preferred  alternative  because  it  has 
been  used  historically,  it  satisfies  the 
site  selection  criteria  (40  CFR  228.5  and 
228.6(a)),  the  environmental  impacts 
have  been  determined  to  be  acceptable, 
the  anticipated  future  use  of  the  site  will 
not  cause  significant  adverse 
environmental  impacts,  and  conflicts 
with  other  uses  of  the  ocean,  especially 
fisheries,  are  minimal. 

D.  Analysis  of  Alternatives 

The  action  discussed  in  the  1988  FEIS 
and  Proposed  Rule  is  the  designation  of 
the  LA-2  ODMDS  for  continuing  use. 
The  purpose  of  the  designation  is  to 
provide  an  environmentally  acceptable 
location  for  ocean  disposal.  Approval  of 
specific  ocean  dredged  material  disposal 
permit  applications  is  a  completely 
separate  process  from  site  designation. 
MPRSA  section  103  permit  applications 
are  reviewed  on  a  case-by-case  basis  to 
determine  whether  the  proposed 
dredged  materials  are  suitable  for 
disposal  at  LA-2. 

The  FEIS  discussed  the  need  for  the 
site  designation  and  examined  a  range 
of  alternatives  to  the  proposed  action, 
including  3  ocean  disposal  sites.  Land 
based  disposal  alternatives  were 
examined  in  the  FEIS  and  found  to  be 
unacceptable  for  disposal  of  laige 
amoimts  of  dredged  material.  However; 
land  disposal  alternatives  will  be 
evaluated  by  EPA  Region  DC  and  the 
Corps'  Los  Angeles  District  on  a  case- 
by-case  basis  during  the  permitting 
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at  the  iiie  ew  enneftehlw. 

Z.  Delayed  action  alternative — ^The 
need  for  en  OOliOS  it «  oontiaufaig 
caooen  lor  dradgijqgfojects  in  Las 
Aagelea  aad  Long  Beach  Haibera  and 
other  areaa  In  the  vldnHy.  Reaolviog 
thia  concern  requires  conclusion  of  the 
site  designation  process  in  the  most 
expetfitious  manner  possible,  llierefore, 
EPA  Kagion  nis  designating  LA-2  for 
continaad  use  and  we  wiH  manage  the 
site  to  jBwsnt  significant  adverse 
environmantal  impacts. 

3,  Ufiooo  tBsposca  (IflchicniQ  Iteach 
lepleulsliiiiHiit.  uuMiuuing  in  port  areas 
and  dlapoad  at  sanitaiy  tandffls) — 
These  alteiuavves  aiv  considered  on  a 
caae^y^ase  basis  oaniig  the  Corps 
MPRSA  section  M8  peraiit  appKoation 
re^fie^^  process.  neaoR  repieiuBHRiefit 
nay  be  prefetfed  to  ooeaa  Aspesal  if 
the  dredged  aialeiials  are  ooaspalible 
with  Ihe  secei^rtng  heth  and  atadies 
show  ttnt  Ike  dredged  BfMterials  wtf 
replenish  the  beach,  ffmartniag  for 
beach  replenishment  is  sagulated  under 
Section  404  of  the  Glean  Water  Act. 
Diapoaal  of  fasge  aiMMls  of  dredged 
material  at  aptand  sites  is  not  a  Insible 
long-tsrm  aololieB  ior  management  of 
dredged  anaterial  dkapoaal  becaoae 
capedtiee  of  these  eiiea  are  limited  in 
the  LoaAMBles/iang  Beach  area. 

4.IASQDMS}S(fire^ind 
altema^ve} — ^l^is  aite  was  selected  as 
the  prafeoed  aUemaliva  hacause  it  has 
been  asad  hiat(Hica%  and  it  safisfies 
the  sate  aelactioD  criteria  (40  CFR  Z2&5 
and  228.e(aJ^  "Dm  canter  of  LA-^  is 
located  &2  nautical  iniles  south  of  Point 
Fermin  and  occupies  an  area  of  0.77 
squace  nautical  miles.  Water  dcftths 
within  the  area  are  between  360  to  1.060 
feet.  Hie  center  coordinates  of  die  site 
are:  33%  37.10'  Norft  latitude  by  llSVi 
17.40"  West  longitude  (North  American 
Datimi  from  \9BSl\.  widi  a  radius  of  3,000 
feet,  ine  environmental  impacts  at  me 
site  have  tieen  determined  to  be 
acceptauie,  tliuu|pi  lieutiiic  communities 
have  been  entered  tsy  past  dun^piiig.  Ine 
ucean  site  will  be  ■■■nwgprl  to 
accommoclate  ^Seposal  in  a  yearly 
average  «f  about  nOMO  cabic  yards  of 


including  recreatioMi  and  oonnwrdal 
fishing  have  oaen  BiiiuuiBl  ana  ate  ikA 
expected  to  (jkaiige. 

5.  Shelhw  wgtBfait»-Tlda  site  Is 
located  In  «e  to  «4e  feat  {ae  to  MS 
meters)  of  water,  adfaoent  to  (be  Palos 
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municipal  outfafl.  Dysmiglatic  effects 
from  4tm  IMdtes  Voiat  ootfaH;  pronimlty 
to  fieMtig  and  boating  areas;  and  offsets 
on  kelp  booa,  oentnc  Toooofoes,  omksal 
resoaroes,  tiaiigatioB  ond  lAiorriine 
proceoses  were  evriaated  in  Ibn  WIS. 
EPA  Regkm  IX  detwiuiued  that  ^ 
environmental  impacta  of  deeignating 
the  Shallow  Water  Ste  were  not 
aoceptaUe  because  tite  site  ootdd 
poteiniaiiy  tmpact  liie  major  sesources 
listed  sbenre. 

6.  Deep  fwCarOCMfOS— Hie 
oawMate  area  fw  the  deep  water  site  Is 
located  64  nanSoal  MMea  tl7.4 
kilonataca)  soodiof  PaMFeiBun  in 
2,8M  feat  (en  aw<ers|  of  water.  Tkis 
area  kaa  aet  been  aaed  previourfy  as  a 
disposal  site  for  dredged  naleriu.  Ine 
major  reason  for  not  soluitiiig  Ms  deep 
site  is  fliat  Aeposal  of  dredged  material 
woBjd  cause  new  impacts  to  m 
undisturbed  haMtat  and  low  Assolved 
oxygen  conditions  in  tiw  San  Fedro 
Basin  woind  be  compouiraed  by 
introduction  of  dredged  material  with 
hi^  chemical  and  biological  oxygen 
demands. "Ibe  LA-C  site,  in  contrast,  has 
been  used  for  Asposal  of  dredged 
material  since  (he  1970s  and  impacts  at 
the  aite  \tBV9  been  acceptable.  AnoSier 
reason  for  not  selecting  die  deep  site  is 
the  larger  size  of  die  area  affected  by 
disposri^ 

The  FEIS  presents  die  information 
needed  to  evaluate  die  eaitability  of 
oceon  disposal  areas  for  final 
designaHon  of  lA-2  end  is  baaed  ona 
disposal  site  enviroranental  study.  The 
Fimd  Rde  ia  being  proendgated  in 
accordance  wiSi  1«ffiRSA.  the  EPA 
Ooeaa  Duaiping  Segolations,  and  oQier 
applicable  Pedml  enviremnentsfl 
l^^latioR.  This  Pinal  R^  for 
designation  of  LA-2  as  an  ooeui 
dredged  material  disposal  site  E&s  die 
same  role  as  the  Record  of  Decieion 
required  under  regulations  promulgated 
by  the  Council  on  Environmental 
QuaUty  for  agencies  subject  to  NEPA. 


On  Angast  17,  UMS  f  ^  FH  SIOSZ),  EPA 

LA-2  site  for  €ie  oondnoing  oee  as  a 
dredged  natoriai  disposed  site  for 
suitable  sedimeirts  from  Lang  Beach  and 


Losi 

locations  !■  Ibe  vicinity.  Ttm  ptkMc 
comment  period  on  this  pwposod  * 
closed  October  1.  UMB. 

Today  EPA  Region  fX  designates  IA— 
2  as  an  ocean  dredged  materia  diqiosal 
site.  The  LA-2  disposal  dto  Is  located 
5.2  nautical  mfles  south  of  Point  fermin 
and  occupies  an  area  of  0.77  square 
nautical  miles.  Waler  depfhs  wllhin  the 
area  are  brtai/aaB  300  and  liBO  TeeL  Tbe 
center  coordiaates  oT  the  aite  are:  331% 
37.10"  Narih  latitude  by  118  Vi  17/40* 
West  longitude  (Norih  Amedcan  Datum 
from  1983). 

Designalifon  of  LA-t  is  ior  oanliaued 
use,  sufa^eot  ta  a  Managwaswrt  Plan  and  S 
yews  ol  aUa  nonitQciaf.  EPA  Region  IX 
will  grepare  a  report  oa  tke  nonitorii^ 
results  after  3  years  of  site  meaitoriqg. 
The  JBpert  and  sita  atstiajwaa  wt  opdoae 
wiH  be  evahiatod  ky  EPA  Region  IX.  Ike 
Carps' Loa  AngBiea  OiaMct  ami  Ike 
CabfonteCaaatalGaaayaaiea.  Site 
monitoring  wiU  oaaftasB  during  dm 
foUaaviag  2  yeacB  md  any  addibonal 
inf  cnnation  saqnired  by  (he  above 
agencies  v/Si  be  obtakssd.  At  ikt  and  ■*£ 
5  years  EPA  Region  IX  will  present  a 
revised  coastal  consistency 
determination  to  the  California  Coastal 
Comniission.  If  disposal  operations  att 
the  site  are  shown  to  cause 
unacceptable  adverse  environmental 
impacts,  finlher  use  of  ^  site  wffi  be 
restricted  or  terminated  as  soon  as  a 
suitable  alternative  Asposal  site  can  be 
designated. 

F.  Ragidalofy  Maqajiaaiiwte 

Five  general  criteria  are  used  in  the 
selection  aad  approval  of  ocean 
disposal  aites  iat  continuing  use  (40  CFR 
228.5).  Sites  are  selected  to  minimlae 
interference  with  other  marine  activitiea. 
to  keep  any  temporary  perturbations 
from  cauaiag  impacts  outside  the 
disposal  aite,  «nd  to  permit  efiective 
monitoring  which  is  designed  to 
evaluate  apecific  areas  oi  concaoi.  such 
as  watar<)uaUty  iatyacts,  ai^uficant 
movement  of  aadimaat  out^de  the  site 
and  unacceptable  imparts  to  the  flMrioe 
environsBeat  or  haaua  ke^tiL  Wbece 
feasible,  locations  off  tkeoontineatal 
shelf  and  historical  sites  are  chosen.  The 
11  specific  site  selection  criteria  are 
listed  in  40  CFR  228.6(a)  of  die  EPA 
Ocean  Damping  Begalationa.  Ilnae 
specific  factors  are  need  to  evakate  aH 
candidate  diaposal  sites. 

The  LA-e  site,  aa  discasaed  below 
under  the  11  spe(^[icfootore,«omplies 
widi  Ike  Sgeonrel  criteria  t40  CFR 
228.5).  ifiatorioel  «oe  at  the  exiating  site 
has  not  reo«dted  to  aignifieanfly  adw-iee 
effe<^  on  fiAnies,  bving  aowoes  of  tire 
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ocean,  or  other  uses  of  the  marine 
environment. 

1.  Geographical  position,  depth  of 
water,  bottom  topography  and  distance 
from  coast  (40  CFR  228.6(a)(1))-  The 
center  of  LA-2  is  located  5.2  nautical 
miles  south  of  Point  Fermin  and 
occupies  an  area  of  0.77  square  nautical 
miles.  Water  depths  within  the  area  are 
between  360  to  1.060  feet  The  center 
coordinates  of  the  site  are:  33  Vi  37.10' 
North  latitude  by  118V^  17.40*  West 
longitude  (North  American  Datum  from 
1983),  with  a  radius  of  3,000  feet.  The 
seafloor  at  the  site  is  a  gently  sloping 
silty-sands  bottom  (FEIS  page  3-26). 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  nesting 
areas  of  living  resources  in  adult  or 
juvenile  phases  (40  CFR  228.6(a)(2]].  The 
LA-2  site  provides  feeding  and  breeding 
areas  for  common  resident  benthic 
species.  Designation  of  the  site  will  not 
affect  any  geographically  limited 
habitats,  breeding  sites  or  critical  areas 
that  are  essential  to  commercially 
important  species  or  rare  or  endangered 
species. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas  (40  CFR  228.8(a)(3)). 
The  LA-2  site  is  5.2  nautical  miles  south 
of  Point  Fermin  (the  nearest  mainland 
shoreline],  14.3  nautical  miles  (26.5 
kilometers)  from  Huntington  Beach  and 
13.3  nautical  miles  (24.3  kilometers)  fit)m 
Long  Point  (the  nearest  Santa  Catalina 
Island  shoreline).  EPA  Region  IX  and  the 
Corps'  Los  Angeles  District  have 
determined  that  aesthetic  impacts  of 
plumes,  transport  of  dredged  material  to 
any  shoreline  and  alteration  of  any 
habitat  of  special  biological  significance 
or  marine  sanctuary  will  not  occur  if  this 
site  is  designated. 

Reversals  in  the  prevailing  current 
flow  are  common  near  LA-2;  therefore, 
suspended  solids  &t)m  the  LA-2  site  vrill 
move  either  northwest  or  southeast. 
Initial  modeling  results  using  a 
conservative  approach  indicate  that 
suspended  solid  levels  would  decrease 
to  background  levels  before  the  plume 
reached  all  but  one  local  sportfishing 
area  (Potter's  Reef,  also  known  as 
Horseshoe  Deep)  next  to  the  disposal 
site.  Discussion  of  Potter's  Reef  and  EPA 
Region  K's  analysis  of  recreational 
fisheries  information  are  presented  in 
Comment  8  above. 

The  following  recreational  fishing 
areas  are  near  LA-2:  the  OLYMPIC 
Wreck  located  3.7  nautical  miles  (7.0 
kilometers)  northeast  of  LA-2, 
Horaeshoe  Kelp  located  4.0  nautical 
miles  (7.4  kilometers)  northeast  of  LA-2, 
the  Rockpile  located  4.8  nautical  miles 
(8.9  kilometers)  northeast  of  LA-2,  the 
Green  Buoy  located  5.0  nautical  miles 
(9.3  kilometera)  east  of  LA-2,  and  three 


oil  rigs  located  7.5  nautical  miles  (13.9 
kilometers)  southeast  of  LA-2.  More 
detailed  current  data  from  the  Site  of 
Monitoring  Program  will  be  used  in 
future  modeling  analyses  to  determine 
potential  impacts  to  diese  areas  when 
Tier  1  current  meter  data  are  available. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of,  and 
proposed  methods  of  release,  including 
methods  of  packing  the  waste  if  any  (40 
CFR  228.6(a)(4)).  An  annual  average  of 
approximately  200,000  cubic  yards 
(151,000  cubic  metera)  of  predominantly 
silts  and  clays  dredged  fit)m  the  ports  in 
San  Pedro  Bay  and  other  nearby  harbor 
areas  are  expected  to  be  disposed  at  the 
LA-2  ODMDS  once  it  is  designated. 
These  projections  are  based  on 
historical  use  of  the  site.  The  actual 
amount  of  disposal  may  vary  from  the 
annual  average  for  any  given  year.  EPA 
Region  IX  and  the  Corps'  Los  Angeles 
District  will  evaluate  and  manage  the 
amount  of  dredged  material  proposed 
for  disposal  at  LA-2  through  the  MPRSA 
section  103  permit  process. 

All  dredged  material  proposed  for 
disposal  at  the  site  must  be  suitable  for 
ocean  disposal,  This  determination  will 
be  made  by  EPA  Region  IX  and  the 
Corps'  Los  Angeles  District  based  upon 
the  results  of  physical,  chemical  and 
biological  tests  before  a  MPRSA  Section 
103  permit  can  be  issued.  Certain 
dredged  material  may  be  exempted  fiom 
chemical  and  biological  testing  based 
upon  the  physical  characteristics  of  the 
sediments  and  their  location  in  relation 
to  sources  of  contamination  (40  CFR 
227.13(b)(1)).  Disposal  will  occur  from 
hopper  dredges  or  barges  towed  by 
tugboats  to  the  site.  Dumping  of 
prohibited  materials  or  other  industrial 
or  municipal  wastes  will  not  be 
permitted  at  the  site. 

5.  Feasibility  of  surveillance  and 
monitoring  (40  CFR  22a6(a)(5)).  The  U.S. 
Coast  Guard  (USCG)  is  die  Federal 
agency  with  authority  to  conduct 
surveillance  and  monitoring  of  disposal 
activities  at  sea.  EPA  Region  DC  and  the 
Corps'  Los  Angeles  District  will  assist 
the  USCG  with  surveillance  within  the 
limits  of  their  jurisdiction. 

A  Site  Monitoring  Program  has  been 
developed  by  EPA  Region  IX  and  the 
Corps'  South  Pacific  Division  and  Los 
Angeles  District.  The  major  components 
are  hsted  below. 

a.  I^ysical  and  biological  concerns 
will  be  key  factora  in  the  three-tiered 
Site  Monitoring  Program. 

(1)  Tier  1  monitoring  begins  with  a 
physical  survey  of  the  disposal  site  to 
determine  whether  disposed  dredged 
material  is  remaining  at  LA-2. 

The  types  of  physical  surveys  could 
include:  Precision  bathymetry,  side-scan 


sonar,  REMOTS  sediment  profile 
photography,  sub-bottom  profiling,  or 
other  sindlar  procedures.  Additional 
monitoring  activities  in  a  higher  tier  may 
not  be  necessary  if  a  management 
decision  can  be  made  with  the  data 
obtained  frx>m  the  physical  survey.  If 
more  data  are  needed  to  make  a 
management  decision.  Tier  2  monitoring 
may  be  initiated. 

EPA  Region  DC  will  deploy  current 
metera  near  LA-2  for  at  least  one  year. 
Oceanographic  current  data  will  be  used 
to  predict  the  movement  of  disposed 
sediment  and  plumes  at  LA-2. 

(2)  Tier  2  monitoring  will  focus  on  the 
physical  effects  of  dredged  material 
movement  out  of  the  LA-2  site  on 
sensitive  benthic  biological  resources  of 
concern.  The  benthic  resources  of 
concern  include  infauna,  epifauna  and 
demeraal  fishes  identified  in  the  FEIS 
and  in  die  1984  to  1988  fish  block  data 
from  the  California  Department  of  Fish 
and  Game.  The  benthic  community  at 
the  boundary  of  LA-2  and  the  adjacent 
areas  will  be  compared  to  the  benthic 
community  at  the  same  reference  site 
used  to  determine  whether  proposed 
dredged  material  is  suitable  for  ocean 
disposal.  The  reference  site  is  located  at 
33V4  33.20*  North  latitude  by  118^4  10.80* 
West  longitude  (North  American  Datum 
from  1983)  at  the  600-foot  depth  contour. 
Additional  monitoring  activities  in  a 
higher  tier  may  not  be  necessary  if  a 
management  decision  can  be  made  with 
the  data  obtained  bom  the  benthic 
community  comparisons.  If  more  data 
are  needed  to  make  a  management 
decision.  Tier  3  monitoring  may  be 
initiated. 

(3)  Tier  3  monitoring  will  be 
conducted  as  part  of  EPA  Region  IX's 
responsibilities  for  site  designation.  This 
tier  involves  the  assessment  of  benthic 
body  burdens  of  contaminants  if  Tier  2 
shows  unacceptable  environmental 
impacts  on  the  resources  of  concern. 
EPA  Region  IX  will  determine  whether 
LA-2  is  a  source  of  significant 
bioaccumulation  in  the  tissues  of 
benthic  species  collected  at  LA-2  and 
the  adjacent  area  compared  to  the 
reference  site.  These  data  will  be  the 
basis  for  continuing  use  of  LA-Z 
management  options  to  further  limit 
disposal  times,  quantities  or 
characteristics  of  the  dredged  material, 
or  the  possible  closure  of  the  site  after 
another  site  is  designated. 

b.  The  Site  Monitoring  Program  will 
be  a  part  of  the  LA-2  Management  Plan. 
Guidelines  for  site  use  included  in  the 
Management  Plan  are: 

(1)  Use  of  the  site  shall  be  restricted  to 
disposal  of  dredged  sediments  only, 
regulated  under  section  103  of  MPRSA. 


/  Vol  SB.  Ma.  ■»  /  T>M«iay.  Mamary  tO.  tWl  f  Rnks  and  RsfukKMin 


(2)AU 
drwl^Bg 
suiubbi 


Districts 
wiUbai 
retultx 
biological  1 

exempted  from  such  teatiaB.  IWlMn  the 
matedal  daas  aat  qaaWjr  br  an 
exeaipliaa.  taaling  anri  nperfiag 

"  as 
lappiovedbjr 
EPA  Region  dC  aad  tka  Gacpc*  Loe 


(3)  Na  Aadtpad  aatarial  will  be 
disposed  af  «t  lA-S  sribaat  a  MPftSA 
seetiaampanait  iiiad  by  the  Crops' 
Los  Angriaa  Oatiiat.  ar  as  aulfaoriaed  ia 
a  Caya'OM  Wades  froiecL  Aflsadi 
permAs  ar  Cefp^  GMl  Wcria  proiects 
are  saMatit  ta  tha  appsavd  «tf  EPA 
Regian  K.  AM  Apaaal  <q»ei!atieas  win 


to  special 

s^out 
sactianies  paonits  or 
aff  te  Caips'  Civil  Waria 


be 

CO! 

in  the 

*; 
project 

(4)  If  Mm  Aadgsd  aateiial  is  expected 
to  iomaipyficart  SHfaoe  plomes,  tlte 
tiniagcf  dbpasai  upaialkins  may  h* 
resbiclBd  ta  a»  aMsa  than  oaoa  every  3 
uMirs  aMo  Ba  penatttaa  nay  be  n^aired 

ofaoifsce 


I  to  average 
;  yards  per  year. 
>s«4]!be^Bsposed 
t  vadhJB  circle  uenltied 
laf  Ihe  dispose  site, 
unless  otherwise  directed. 

(7)  There  aNwanaMeikHis  an  1h« 
type  af  4iBpaaad  eqaipaeflt  thatcm  be 
used:  hum  iK.it  is  litkapatod  that 
most  af^M  Aadgad  aMteital  will  be 
exoa  valad  astth  daaMhal  A«dges  and 
disposed  fcaa  towad  spCt  kaU  aoaws  or 
barges;  sraascaaalsd  by  bopper  dredges 
and  disposed  franlha  hopper  dredge  or 
a  towed  barge. 

(8]  The  USOC  is  nspansible  for 
survriyaaca  4rf  tysseels  tfspesiHg  af 
dredged  awleiial  at  <w  aite.  As  staff 
and  e^alpawat  asaHubiBty  permit.  ^A 
Region  DC  Ike  Osrps*  Las  Angeles 
District  «r  the  O90G  aiay  provide  a 
vessel  rider,  aa  eacert.  ar  aapoee  s(beT 
reqwseaMslts  ta  oanfina  tfiat  ^sposal 
occurs  «  MdulheumMial  dumping  sone. 

(9)  The  following  wpart'mg 
rbquuBinartsahaHbe  incerporated  into 
all  MFRSASacaHaa  101  permits  for  ose 
ofttaalA-Xste: 

(a)  The  permittee  rfudl  aotify  SPA 
Ragiaa  fX.  Iba  Coipa' Las  Alleles 
District  aad  dw  USOGMarae  Sa^ 
Office  ia  Laog  Baacb  at  laaat  two  weeks 


befose  to  «w  atart  af  in  dsposal 
activity. 

(b)  catni  pemnttBa  ihaO  piuilua  EPA 
Region  DC.  and  the  Ragulatory  Brancn  of 
the  Cotps*  Los  Angeles  District  wtth  Ae 
following  huuriiiallun  wiudn  W  days 
follu  whig  the  end  affile  (fiiposal 
operation: 

Puifeat  jafarmatinii  •  ftcjact  name; 
permittea;  pannit  xuiaAac  pcojact 
beginning  and  ^^^j^g  datea;  pra^act 
descripSoa.  innladiagafiap  of  ana 
dredged,  depth  afdndgiog.  aids  alag»es 
and  taleranoe  dsadgii^  joaardndgiiv 
depth);  and  ^a  afdsed^liaft  aithar 
coaatnictiaa  ar  aiaintea 


Dispomi  iafmBMmm  ffxxt  aach  kip  to 
the  disposal  site):  Data.  kofq>er  dndge 
or  towiag -aeaasl  aad  aoow  ar  bai>ge 
nana,  naaiber  aad  aimnac  sastar  of  tfae 
hoppar  dredgB  ar  iuaiJug  veaaei; 
capacily  ctfdiaposal -veaael,  hopper 
dredge,  scow  ar  hmEga  (in  aebic  yavds 
and  oabic  net  vs);  awhima  djarfiaiged 
(aclari  vohana.  not  pay  Salome):  a 
certified  plot  of  all  banier  dredge,  barge 
or  scow  <fiapoaal  tracks  anceinsida  tfae 
booBdaitoa  af  dM  IA-2  dispoaal  aito. 
incfadiag  Ike  tima  and  cooRknates  for 
the  begiaakig  and  aading  of  disposal; 
and  any  saaisaal  aoadiliQas  affecting 
disposal  on  any  kiip  ^Jt^  heavy  seas, 
equipment  malfanctioii.  dc.). 

Post-dndging  mfui'toullvn:  A  copy  af 
the  poSt-^lwdging  iiy  di  ugi  apulc  survey 
taken  after  di  edging  is  completed,  a 
copy  of  the  pre-dredging  liydregi'ayhic 
survey  taken  at  ate  rite  shurtyr  before 
dredging  began,  and  a  comparison  of  The 
two  faydcograpUc  surveys  to  determine 
the  extent  of  dredging  at  the  project  site; 
number  of  (fiaposal  trips;  total  amount  4rf 
dredged  material  damped  at  LA-2  In 
cubic  yards  and  cubic  meters,  and 
dredged  quantity  calcdations  necessary 
to  determine  Ihe  a^Oent  of  dnd^ng  at 
the  prelect  aitr,  and  If  iihe  dredged 
material  is  not  exempt  from  testing,  (he 
mass  loadiAg  of  materials  disposed  at 
the  LA-2  Site  should  be  calculated 
based  on  chemical  aaa^ses  used  to 
characterize  the  dredged  materid  before 
the  permit  was  issued. 

c.  If  aignificaat  adaarsa  io^cls  are 
detected  al  or  beyoad  the  site  bauadary, 
site  use  or  dfsignatirai  caa  be  auxiilied 
by  EPA  Sagion  IX  to  redboe  adverse 
environmental  impacts.  These 
modifioatiaas  wall  be  gvweised  by  the 
foUowiag  ccitoEia: 

(1)  Exceedance  ofVedenil  water  ^saUty 
criteria  im  non  Aaa  ibewt  after  a  disposal 
withia  tin  vlte.  «r  at  any  tins  beysRd  ftie  lA- 
2  lite  hsaiiiaij. 

(2)  Movemeat  afdiipsssd  laStaid  toward 
significaRt  Mdogiaai  feaooroe  anas,aiariiw 
saatftoaiws  «r  bvadns. 


(3)  SlgnHlcssS  edBiiwa  rkaegw  to  lbs 
■tructure  of  the  bentliic  community  i 
the  ditpasalsili  haawisiy. 

W-S^yiakatadwwsabtoarwmalatinaia 
organiuDS  coiiaolsi  bam  the dispatel  site  «r 
areas  arijaoant  to  dwLA-S  site  bauadary 
compared  ta  the  rafereacs  stla. 

(5)  Significant  advacss  kapactt  iQwn 
cuiiiiiieicial  or  Tsotaational  fisheries 
lesuujces  near  tne  sfta* 

6.  Oispeifoi  hetuenial  traa^poii  emd 
vertical  juiximg  ckafadedBUoB  af  the 
aresuiaoltidiagfire¥milii^<mamnt 
directin  and  nhtU^  iimmy  (40  €111 
228.6(aJ(e)).  Ite  LA-2  site  is  sebject  to 
variable  OBTeats,  eddies  and  apwelMag 
conditions  ibat  fami  a  oampltcated 
system  with  both  lacge-aoale  and  smati- 
scale  variafiona.  Baaed  an  observations 
made  by  HewhidGB  {isn  and  1M2), 
Hendridcs  and  StabhaltlB^  aad 
Winant  <196S1.  dm  pesiailing  aarfaoe 
cuiveat  anar  die  LA-e  site  is  SHofhwest 
at  0.26  ft/aec  {fJS  on/aec).  A 
soatbeaaleriy  flow  ai  the  aarae  speed 
was  also  evaluated  in  tke  model  as  tiiis 
is  a  coonaon  reversal  in  the  area.  Oaring 
a  period  of  spring  upwelling,  Karl  et  oL 
(IMtq  found  that  water  SAOved  anto  ihe 
San  Pedro  Shelf  in  As  aidolty  of  the 
LA-a  site  aad  apsead  aaatbeaatedy,  . 
winds  moved  (he  aarface  flaw  ia  sindlar 
direction,  and  a  oiid-watar  wedge  is 
hypothesised  to  have  moved  shoreward. 

Very  littie  resuspenmon  t»f  deposited 
sediments  is  expected.  However,  bottom 
currents  are  ittft  "ycft  wen  vefineu  at  tute 
site,  but  can  be  expected  to  be  ,j 

comparable  in  direction  and  variability    i 
to  those  at  the  shallower  Orange  Comity 
Outfall  station,  for  vdnch  'dime  ore       m 
cui  i  eut  data,  located  14  uaiitiuai  mnes  w 
(26  idlometers)  east  of  LA— 2  site  m  20B  ^^ 
feet  (80  meters]  of  water.  Hiese  currents^ 
will  be  better  defined  during  the  tnttia] 
year  of  monitoring  because  £PA  Region 
IX  will  place  a  current  meter  orr^  near 
the  site  to  measure  currents. 

7.  Existence  aid  effects  cj  current  and 
previous  dieoJuu^ges  and  daa\piag  in  ihe 
area  pncludiag  camttlative  effects}  {40 
CFR  228.e(a)(7J}.  LA-2  was  used  as  an      i 
interim  site  lor  disposal  of  hedged  i 
material  from  £he  Rorts  of  Los  Angeles 
and  Long  Beach  as  well  as  other  neanby 
locations  from  the  late  IBTQs  (hraugh        j 
1988.  Compariaan  to  axefecenoe  site        * 
suggests  that  some  site  characteristics 
have  been  mndifiad  by  dispnaal 
activities.  These  characteristics  indiide- 

a.  Agiieaterrai\geafgr8iastaesat4ba 
site. 

b.  EJevated  coatJBidiJitiDpa  'Sff  4pbob       t 
metak  and  chkdnated  hydracarbons. 

c.  Lawer  apaoiee  dhienity  aad 
abuadance  of  deawEodl  SA. 

d.  Lower  diversity  af  heathic  ktfwma 
and  e^i 
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These  effects  are  considered  to  be 
acceptoUe  localized  impacts  within  the 
disposal  site  because  disposal  of 
dredged  material  is  expected  to  affect 
the  bottom  physically  within  the 
disposal  site  boundary.  Impacts  on  the 
water  column  associated  with  disposal 
events  are  minimal  and  temporary. 

The  associated  municipal  discharge 
effects  from  the  Whites  Point  outfall,  the 
Orange  County  outfall  the  Avalon 
outfall  and  the  Hyperion  outfall,  are 
limited  to  local  areas  near  the  outfalls 
and  do  not  extend  to  the  vicinity  of  the 
dredged  material  disposal  site. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance 

.  and  other  legitimate  uses  of  the  ocean 
(40  CFR  288.6(a)(8]).  Interference  with 
shipping  is  minimal  because  of  the  low 
volume  of  material  to  be  discharged  at 
LA-2,  approximately  200,000  cubic  yards 
per  year,  and  because  the  disposal  site 
is  located  outside  the  USCG 
Precautionary  Area  and  major  shipping 
lanes.  Impacts  on  commercial  and 
recreational  fishing  activities  are 
expected  to  be  minor  and  temporary 
since  most  of  the  catch  near  LA-2 
consists  of  pelagic  species.  The  impacts 
of  dredged  material  disposal  on  the 
upper  water  column  are  intermittent  and 
short-term. 

The  most  important  impacts  of 
dredged  material  disposal  are  localized 
changes  in  the  bottom  community.  The 
benthic  fish  community  at  LA-2  site  is 
somewhat  smaller  compared  to  the 
reference  site.  This  effect  is  localized 
and  not  expected  to  affect  the  major 
recreational  and  commercial  fishing 
activities  which  concentrate  on  pelagic 
species.  However,  a  creel  census  by  the 
California  Department  of  Fish  and  Game 
showed  that  rockfish  caiight  at  Potter's 
Reef  adjacent  to  LA-2  accounted  for 
nearly  50%  of  the  catch  surveyed. 
Impacts  to  fisheries  will  be  evaluated 
with  the  assistance  of  local  sport 
fishermen  who  offered  their  services  at 
the  California  Coastal  Commission 
hearing  on  January  9, 1991.  EPA  Region 
IX  shares  ^e  recreational  fishermen's 
desire  to  prevent  significant  impacts  to 
the  sport  fishing  industry.  The  Agency 
will  actively  seek  the  assistance  of  the 
local  recreational  fishermen  during  the 
Site  Monitoring  Program.  Sportfishing, 
pleasure  boating,  and  dredged  material 
disposal  have  coexisted  at  LA-2,  and  no 
changes  are  expected.  Oil  and  gas 
development  will  not  be  affected  by 
designation  of  the  LA-2  site. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  surveys  (40  CFR  228.6(a)(9)). 


Water  quality  at  LA-2  is 
indistinguishable  bam  the  water  quality 
of  nearby  areas.  Sediment  quality  diffen 
from  the  reference  site  in  grain  size 
distribution,  and  levels  of  trace  metals 
and  organic  chemicals.  Species  diversity 
of  benthic  epifauna,  infauna,  and 
demersal  fish  are  lower  at  the  LA-2  site 
than  at  the  reference  site.  Many  of  the 
same  species  exist  at  both  sites.  These 
differences  are  expected  based  on 
historical  disposal  of  dredged  material 
at  the  LA-2  site  and  tfae  disturbed 
benthic  conditions  at  the  disposal  site,  ff 
initial  monitoring  resulU  show  that 
unacceptable  impacts  have  affected  the 
benthic  community  at  LA-2,  then 
evaluation  of  the  effects  on  the  benthic 
community  will  be  conducted  as  part  of 
the  Site  Monitoring  Program. 
Management  decisions  will  be 
evaluated  also  the  mitigate 
environmental  impacto  where  possible. 

10.  Potentiality  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site  (40  CPK  228.6(a)(10)]. 
Opportunistic  benthic  species 
characteristic  of  disturbed  conditions 
ere  expected  to  be  present  and 
abundant  at  any  ODMDS  in  response  to 
physical  deposition  of  sediments. 
Opportunistic  polychaetes,  such  as 
Capitella.  may  colonize  the  disposal 
site.  These  worms  can  become  food 
items  for  bottom  feeding  fish  and  are  not 
directly  harmful  to  other  species.  No 
recruitment  of  species  capable  of 
harming  human  health  or  the  marine 
ecosystem  is  expected. 

11.  Existence  at  or  in  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  feature  of  historical  importance 
(40  CFR  228.6(aHll)).  llie  California 
State  Historic  Ftieservation  Officer  has 
determined  there  are  no  known  historic 
shipwrecks  nor  any  known  aboriginal 
artifacts  at  the  LA-2  site  or  in  the 
vicinity.  During  a  vessel  disposal 
operation  on  Jtme  20, 1990  the 
PRINCESS  LOUISE,  a  330  foot  long 
derelict  vessel  sank  near  the  LA-2  site 
as  a  result  of  an  emergency  during  the 
towing  process.  This  vessel  may  pose  a 
risk  to  ooeanographic  sampling  gear 
deployed  near  tfae  site.  Before  any 
equipment  is  placed  in  the  ocean,  the 
exact  position  of  the  vessel  will  be 
determined. 
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Thompson.  B.  el  al.  1983-1964.  Sediment  and 
Biological  Conditions  on  Coastal  Slopes. 
Southern  California  Coastal  Water 
Research  Project  biennial  report  pages  37- 
67. 

U.S.  Environmental  Protection  Agency, 
Region  DC  1988.  Final  Environmental 
Impact  Statement  (EI5)  for  tfae  Los 
Ar^les/Long  Beach  (lA-2)  Ocean 
Dredged  Material  Disposal  Site 
Designation. 

U.S.  Environmental  Protection  Agency, 
Region  DC.  August  1989.  General 
Requirements  for  Sediment  Testing  of 
Dredged  Material  Proposed  for  Ocean 
Disposal.  8  pages. 

U.S.  Environmental  Protection  Agency  and 
U.S.  Army  Corps  of  Engineers.  1977. 
Ecological  Evaluation  of  Proposed 
Discharge  of  Dredged  Material  into  Ocean 
Waters:  Implementation  Manual  for  section 
103  of  Public  Law  92^532  (Marine 
Protection,  Reaearch  and  Sanctnaries  Act 
of  1972).  Second  Printing.  Environmental 
Effects  Laboratory,  U.S.  Army  Engineer 
Waterwraya  Experiment  Station,  Vidcsburg. 
MI. 

Winant  CD.  1983.  Longshore  coherence  of 
currents  on  the  southern  California  shelf 
during  the  summer.  Journal  of  Physical 
Oceanography  13:54-64. 

H.  Action 

EPA  Region  DC  has  concluded  that  the 
LA-2  site  may  be  designated  for 
continued  use,  subject  to  a  revised 
coastal  consistency  determination  after 
5  years  of  site  management  and 
monitoring.  Designation  of  the  LA-2  site 
complies  with  the  general  and  specific 
criteria  used  for  site  evaluatioiL  The 
designation  of  the  LA-2  site  as  an  EPA- 
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approved  Ocean  Dumping  Site  is  being 
published  as  final  rulemaking. 
Management  of  this  site  will  be  the 
responsibility  of  the  Regional 
Administrator  of  EPA  Region  DC  in 
cooperation  with  the  Corps'  South 
Pacific  Division  Engineer  and  the  Los  ' 
Angeles  District  Engineer,  based  on 
objectives  defined  in  the  Management 
Plan  for  LA-2. 

It  should  be  emphasized,  if  an  ocean 
dumping  site  is  designated,  such  a  site 
designation  does  not  constitute  or  imply 
EPA  Region  DCs  or  the  Corps'  Los 
Angeles  District's  approval  of  actual 
ocean  disposal  of  dredged  materials. 
Before  ocean  dumping  of  dredged 
material  at  the  site  may  begin,  EPA 
Region  IX  and  the  Corps'  Los  Angeles 
District  must  evaluate  permit 
applications  according  to  EPA's  Ocean 
Dumping  Criteria.  EPA  Region  IX  or  the 
Corps'  Los  Angeles  District  have  the 
right  to  deny  permits  if  either  agency 
determines  that  the  Ocean  Dumping 
Criteria  of  MPRSA  have  not  been  met 

L  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  e^ect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

This  action  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
major  rule.  Consequently,  this  rule  does 
not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Rules  does  not  contain  any 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  198a  44  U.S.C  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 
Dated  Febnury  7, 1991. 
Duiiai  W.  McGoveni. 

Regional  Administrator,  EPA  Region  DC. 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  1  of  title  40  is 
amended  as  set  forth  below. 

PART  228-{AMENOEDJ 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1412  and  141& 

2.  Section  228.12  ia  amended  by 
adding  paragraph  (b)(68)  to  read  as 
follows: 


S22S.12 

Mithortty  for 


of 
ooMn  dmnpiiiQ 


(b)*  •  • 

(68)  Los  Angeles/Long  Beach  (LA-2)  Ocean 
Dredged  Material  Disposal  Site — Region  DC 

Location:  Center  coordinates  of  the  site 
are:  33*37.10'  Nortli  laHtude  by  118*17.40' 
West  longitude  (Nortii  American  Datum  from 
1983),  with  a  radius  of  3,000  feet  (910  metera). 

Size:  0.77  square  nautical  miles. 

Depth:  360  to  1.060  feet  (110  to  320  metera). 
Primary  use:  Ocean  dredged  material 
disposal  Period  of  use:  Continuing  use, 
subject  to  submission  of  a  revised  Coastal 
Consistency  Determination  to  the  California 
Coastal  Commission  after  5  yean  of  site 
management  and  monitoring. 

Restrictions:  Disposal  shall  be  limited  to 
dredged  sediments  that  comply  with  EPA's 
Ocean  Dumping  Regulations. 

[FR  Doc  91-3852  Filed  2-15-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  80 

[PR  Docket  Na  90-205;  FCC  91-25] 

Frequency  coordinator  for  Puget 
Sound 

agency:  Federal  Commimications 

Commission. 

action:  Final  rule. 

summary:  The  Federal  Communications 
Commission  will  amend  the  Maritime 
Services  Rules  in  PR  Docket  No.  90-205. 
FCC  91-25,  to  recognize  the  North 
Pacific  Marine  Radio  Council  (NPMRC) 
as  the  fi^quency  coordinator  for  the 
Puget  Sound  area  and  to  establish 
procedures  for  recognizing  frequency 
coordinators  in  the  future.  This 
rulemaking  was  requested  by  the  North 
Pacific  Marine  Radio  Council. 
Kmcnvt  DATES:  March  22, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Jones,  Private  Radio  Bureau,  (202) 
632-7175. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  PR  Docket  No.  90-205, 
Adopted  January  22, 1991  and  released 
February  7, 1991.  The  full  text  of  this 
Commission  document  and  the  proposed 
rules  are  available  for  inspection  and 
copying  during  normal  hours  in  the  FCC 
Dockets  Brandi  (room  230),  1919  M 
Street.  NW.,  Washington.  DC.  The  fiill 
text  of  this  decision  may  also  be 


purchased  from  the  Commission's  copy 
contractor,  Downtown  Copy  Center, 
(202)  452-1422. 1114  2l8t  Street  NW.. 
Washington,  DC  20036. 

Summary  of  Report  and  Order 

This  Report  and  Order  will  recognize 
the  NPMRC  as  the  frequency 
coordinator  in  the  Puget  Sound  area. 
Under  this  amendment,  applicants  for 
very  high  frequency  (VHF)  private  coast 
station  licenses  must  now  coordinate 
their  frequency  selections  through 
NPMRC  or  submit  a  field  study  to  show 
minimization  of  interference  to  other 
stations.  The  Puget  Sound  area  affected 
includes  the  counties  of:  Clallam,  Island, 
Jefferson.  Kind,  Kitsap,  Mason,  Pierce, 
San  Juan,  Skagit  Snohomish,  Thurston, 
and  Whatcom. 

The  Commission  noted  that  the 
purpose  of  a  frequency  coordinating 
committee  is  to  coordinate  applications 
for  new  or  modified  VHF  private  coast 
stations  so  that  interference  can  be 
reduced  in  areas  of  marine  VHF  radio 
congestion.  The  Conunission  commented 
that  the  benefits  of  reducing  radio 
interference  by  employing  such 
frequency  coordinating  committees  are 
well  recognized.  The  Commission  noted 
further  that  applicants  still  have  an 
alternative  to  the  frequency  coordinator. 
Rather  than  submit  an  appUcation  to  the 
committee,  an  applicant  may  submit  a 
field  study  showing  the  degree  of 
interference  the  proposed  station  might 
cause  to  stations  already  existing  in  the 
area. 

In  the  Order,  the  Commission  also 
established  procedures  for  processing 
futuu^  requests  for  recognition  as 
frequency  coordinating  committees. 
Such  requests  will  be  placed  on  public 
notice  and  given  30  days  for  comments. 
If  the  organization  meets  the 
Commission's  rules  and  no  substantive 
or  novel  issues  are  raised  in  comments, 
a  notice  and  comment  proceeding  will 
be  considered  unnecessary.  The  Chief  of 
the  Private  Radio  Bureau,  under 
delegated  authority,  will  then  issue  an 
order  adding  the  organization  to  the  list 
of  recognized  coordinating  committees. 

Ordering  Clause: 

Authority  for  issuance  of  this  Notice  is 
contained  in  sections  4(i),  303  (f)  and  (r) . 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  303  (f)  and  (r). 

List  of  Subjects  in  47  CFR  Part  80 

Maritime  services.  Coast  stations. 
Frequencies,  Radio. 
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Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 

Rule  Changes 

Part  0  of  chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  ^-COMMISSION 
ORGANIZATION 

1.  llie  authority  citation  for  part  0 
continues  to  read  as  follows: 

Aadiority:  Sees.  5. 48  SUt.  1068.  as 
amended;  47  U.S.C  155. 

2.  Section  0.331(aKl)  is  amended  by 
adding  a  new  sentence  at  the  end  to 
read  as  follows: 


S  0.311    Autliortty  delegated. 

(a)  *  *  * 

(1)  *  *  *  Also,  the  addition  of  new 
Marine  VHF  frequency  coordinating 
committee(8]  to  S  80.514  of  the  Rules 
need  not  be  referred  to  the  Commission 
if  they  do  not  involve  novel  questions  of 
policy  or  law. 
•        •        •        •        • 

Part  80  of  chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  80-STA-nONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4, 303. 48  Stat.  1066. 1082. 
as  amended;  47  U.S.C  154, 303,  unless 


otherwise  noted.  Interpret  or  apply  48  Stat 
1064-1068, 1081-1105,  as  amended;  47  U.S.C 
151-155,  301-609;  3  UST  3450.  3  UST  4726, 12 
UST  2377,  unless  otherwise  noted. 

2.  Section  80.514  of  the  rules  is 
amended  by  adding  a  new  paragraph  (b) 
to  read  as  follows: 


§  80.514 


▼fV  frequency 
connninee^s). 


(b)  The  North  Pacific  Marine  Radio 
Council  serves  the  following  counties  in 
the  State  of  Washington:  Clallam. 
Island,  Jefferson,  King,  Kitsap,  Mason, 
Pierce,  San  Juan,  Skagit  Snohomish, 
Thurston,  and  Whatoom. 

[FR  Doc  91-3872  Filed  2-15-91;  8:45  am] 
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Proposed  Rules 


Federal  RegUter 

Vol.  56,  No.  33 

Tuesday,  February  19,  1991 


This  section  of  tt>e  FEDERAL  REGISTER 
cortains  notices  to  the  puMc  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  In  the  mie 
maMng  prior  to  the  adoption  of  the  firtal 
njtes. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  S«rvlc« 

7  CFR  Part  58 
(DA-90-006] 

Grading  and  Inspactlon,  G«n«ral 
Specificationa  for  Approvad  Planta 
and  Standarda  for  Gradaa  of  Dairy 
Products;  Reopaning  and  Extanaion  of 
ttia  Commant  Pariod  on  Prof>osad 
Ravlaion  of  United  Statas  Standarda 
for  Gradaa  of  Bulk  Amarlcan  CtMosa 
for  Manufacturing 

AQENCV:  Agricultural  Marketing  Service. 
ACnON:  Reopening  and  extension  of  the 
conunent  period. 

SUMMAIIV:  This  notice  reopens  and 
extends  the  time  for  filing  comments  to 
the  proposed  revisions  issued  November 
29, 1990,  concerning  the  United  States 
Standards  for  Grades  of  Bulk  American 
Cheese  for  Manufacturing.  A  national 
trade  association  requested  additional 
time  to  complete  comments  to  the 
proposed  rule. 

DATES:  The  comment  period  is  reopened 
and  extended  until  March  5, 1991. 
AODRESSCS:  Comments  should  be  sent 
to:  Director,  Dairy  Division.  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Room  2968,  South  Building. 
P.O.  Box  96456.  Washington,  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACr. 
Diane  D.  Lewis.  Dairy  Products 
Marketing  Specialist.  Dairy 
Standardization  Section.  USDA/AMS/ 
Dairy  Division,  Room  2750.  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456,  (202)  447-7473. 
SUPPLEMENTARY  INFORMATION:  Prior 

document:  Proposed  rule  published 
November  29, 1990  (55  FR  49526). 

Notice  is  hereby  given  that  the  time 
for  Tiling  comments  to  the  proposed 
revisions  in  the  United  States  Standards 
for  Grades  of  Bulk  American  Cheese  for 
Manufacturing,  which  were  published 
on  November  29. 1990.  is  hereby 


reopened  and  extended  until  March  5, 
1991.  A  national  trade  association 
requested  additional  time  to  complete 
comments  to  the  proposed  rule. 
Reopening  and  extending  the  comment 
period  will  provide  all  interested 
persons  more  time  to  review  the 
proposed  rule  and  submit  comments. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultiural  Marketing 
Act  of  1946  (7  U.S.C.  1621  et  seq.). 

List  of  Subjects  in  7  CFR  Part  58 

Dairy  products.  Food  grades  and 
standards.  Food  labeling.  Reporting  and 
recordkeeping  requirements. 

The  authority  citation  for  7  CFR  part 
58  continues  to  read  as  followir. 

AutlMuity:  Sees.  202-208.  60  Stat.  1067.  as 
amended:  7  U.S.C.  1621-1627.  unless 
otherwise  noted. 

Signed  at  Washington.  D.C.  on  February  12, 
1991. 
Kenneth  C  Clayton. 

Acting  Administrator. 

[FR  Doc.  91-3837  Filed  Z-lS-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Dodiet  Na  90-AWA-11] 

Proposed  EstaMisitment  of  the  Bangor 
Airport  Radar  Service  Area;  ME 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  an  Airport  Radar  Service  Area 
(ARSA)  at  Bangar  International  Airport, 
ME.  Bangor  International  Airport  is  a 
public  airport  at  which  a  Terminal 
Radar  Service  Area  (TRSA)  is  currently 
in  effect.  Establishment  of  this  ARSA 
would  require  that  pilots  maintain  two- 
way  radio  communication  with  air 
traffic  control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
the  affected  location  would  promote  the 
efficient  control  of  air  traffic  and  reduce 
the  risk  of  midair  collision  in  terminal 
areas. 

DATES:  Comments  must  be  received  on 
or  before  April  23, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 


Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-10],  Airspace  Docket  No.  90- 
AWA-11,  800  Independence  Avenue 
SW...Wa8hington.  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m.  The  FAA  Rules  Docket  is  located 
in  the  Office  of  the  Chief  Counsel,  room 
916.  800  Independence  Avenue  SW., 
Washington,  DC. 

The  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrica  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regiilatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  90- 
AWA-11."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
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examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NFRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Co  nmunications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interc  ted  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

Background 

On  April  22, 1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47  FR 
17448).  The  plan  encompassed  a  review 
of  airspace  use  and  procedural  aspects 
of  the  ATC  system.  Among  the  main 
objectives  of  the  NAR  was  the 
improvement  of  the  ATC  system  by 
increasing  efficiency  and  reducing 
complexity.  In  its  review  of  terminal 
airspace,  NAR  Task  Group  1-2 
concluded  that  TRSA's  should  be 
replaced.  Four  types  of  airspace 
configurations  were  considered  as 
replacement  candidates,  of  which  Model 
B,  since  redesignated  ARSA,  was 
recommended  by  a  consensus. 

The  FAA  published  NAR 
Recommendation  1-2.2.1,  "Replace 
Terminal  Radar  Service  Areas  with 
Model  B  Airspace  and  Service"  in 
Notice  83-9  (July  28, 1983;  48  FR  34286) 
proposing  the  establishment  of  ARSA's 
at  the  Robert  Mueller  Municipal  Airport, 
Austin,  TX.  and  the  Port  of  Columbus 
International  Airport,  Columbus,  OH, 
ARSA's  were  designated  at  these 
airports  on  a  temporary  basis  by  SFAR 
No.  45  (October  28. 1983;  48  FR  50038)  in 
order  to  provide  an  operational 
confirmation  of  the  ARSA  concept  for 
potential  application  on  a  national 
basis. 

Following  a  confirmation  period  of 
more  than  a  year,  the  FAA  adopted  the 
NAR  recommendation  and,  on  February 
27, 1985,  issued  a  final  rule  (50  FR  9252; 
March  6, 1985)  defining  an  ARSA  and 
establishing  air  traffic  rules  for 
operation  within  such  an  area. 
Concurrently,  by  separate  rulemaking 
action,  ARSA's  were  permanently 
established  at  the  Austin,  TX. 
Columbus.  OH.  and  the  Baltimore/ 


Washington  International  Airports  (50 
FR  9250;  March  6. 1985).  The  FAA  has 
dtated  that  future  notices  would  propose 
ARSA's  for  other  airports  at  which 
TRSA  procedures  were  in  effect. 

Additionally,  the  NAR  Task  Group 
recommended  that  the  FAA  develop 
quantitative  criteria  for  proposing  to 
establish  ARSA's  at  locations  other  than 
those  which  are  included  in  the  TRSA 
replacement  program.  The  task  group 
recommended  that  these  criteria  include 
among  other  things,  traffic  mix,  flow  and 
density,  airport  configuration, 
geographical  features,  collision  risk 
assessment,  and  ATC  capabilities  to 
provide  service  to  users.  These  criteria 
have  been  developed  and  are  being 
published  via  the  FAA  directives 
system. 

The  FAA  has  established  ARSA's  at 
123  locations  under  a  paced 
implementation  plan  to  replace  TRSA's 
with  ARSA's.  This  is  one  of  a  series  of 
notices  to  implement  ARSA's  at 
locations  with  TRSA's  or  locations 
without  TRSA's  which  warrant 
implementation  of  an  ARSA.  This  notice 
proposes  an  ARSA  designation  at  a 
location  which  was  not  identified  as  a 
candidate  for  an  ARSA  in  the  preamble 
to  Amendment  No.  71-10  (50  FR  9252). 
Other  candidate  locations  will  be 
proposed  in  future  notices  published  in 
the  Federal  Register. 

The  Current  Situation  at  the  Proposed 
ARSA  Location 

Bangor  International  Airport  is  a 
public  airport  with  an  operating  control 
tower  served  by  a  Level  II  Radar 
Approach  Control  Facility,  at  which  a 
TRSA  is  in  effect.  A  TRSA  consists  of 
the  airspace  surrounding  a  designated 
airport  where  ATC  provides  radar 
vectoring,  sequencing,  and  separation 
for  all  aircraft  operating  under 
instrument  flight  rules  (IFR)  and  for 
participating  aircraft  operating  under 
visual  flight  rules  (VFR).  TRSA  airspace 
and  operating  rules  are  not  established 
by  regulation,  and  participation  by  pilots 
operating  under  VFR  is  voluntary, 
although  pilots  are  urged  to  participate. 
This  level  of  service  is  known  as  Stage 
III  and  is  provided  at  all  locations 
identified  as  TRSA's. 

A  number  of  problems  with  the  TRSA 
program  were  identified  by  the  NAR 
task  group.  The  Task  group  stated  that, 
because  of  the  different  levels  of  service 
offered  in  terminal  areas,  such  as 
Bangor  International  Airport,  users  are 
not  always  sure  of  what  restrictions  or 
privileges  exist  or  how  to  cope  with 
them.  According  to  the  NAR  task  group, 
there  is  a  shared  feeling  among  users 
that  TRSA's  are  often  pOorly  defined, 
are  generally  dissimilar  in  dimensions, 


and  encompass  more  area  than  is 
necessary  or  desirable.  There  are  other 
users  who  believe  that  the  voluntary 
nature  of  the  TRSA  does  not  adequately 
address  the  problems  associated  with 
nonparticipating  aircraft  operating  in 
relative  proximity  to  the  airport  and 
associated  approach  and  departure 
courses.  The  consensus  among  the  user 
organizations  is  that  within  a  given 
standard  airspace  designation,  a 
terminal  radar  facility  should  provide  all 
pilots  the  same  level  of  service  and  in 
the  same  manner,  to  the  extent  feasible. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  an  ARSA  at  Bangor 
International  Airport,  Bangor,  ME.  This 
location  is  a  public  airport  with  an 
operating  control  tower  served  by  a 
Level  II  Radar  Approach  Control 
Facility,  at  which  a  TRSA  is  in  effect. 

The  FAA  published  a  final  rule  (50  FR 
9252;  March  6, 1985)  which  defines  an 
ARSA  and  prescribes  operating  rules  for 
aircraft,  ultralight  vehicles,  and 
parachute  jump  operations  in  airspace 
designated  as  an  ARSA. 

The  final  rule  provides,  in  part,  that 
all  aircraft  arriving  at  any  airport  in  an 
ARSA  or  flying  through  an  ARSA,  prior 
to  entering  the  ARSA,  must:  (1) 
Establish  two-way  radio 
communications  with  the  ATC  facility 
having  jurisdiction  over  the  area;  and  (2) 
while  in  the  ARSA,  maintain  two-way 
radio  communications  with  that  ATC 
facility.  For  aircraft  departing  from  the 
primary  airport  within  the  ARSA,  two- 
way  radio  communications  must  be 
maintained  with  the  ATC  facility  having 
jurisdiction  over  the  area.  For  aircraft 
departing  a  satellite  airport  within  the 
ARSA,  two-way  radio  communications 
must  be  established  with  the  ATC 
facility  having  jurisdiction  over  the  area 
as  soon  as  practicable  after  takeoff  and 
thereafter  maintained  while  operating 
within  the  ARSA  (14  CFR  91.130). 

All  aircraft  operating  within  an  ARSA 
are  required  to  comply  with  all  ATC 
clearances  and  instructions.  However, 
the  rule  permits  ATC  to  authorize 
appropriate  deviations  from  any  of  the 
operating  requirements  of  the  rule  when 
safety  considerations  justify  the 
deviation  or  more  efficient  utilization  of 
the  airspace  can  be  attained.  Ultralight 
vehicle  operations  and  parachute  jumps 
in  an  ARSA  may  only  be  conducted 
under  the  terms  of  an  ATC 
authorization. 

The  FAA  adopted  the  NAR  Task 
Group  recommendation  that  each  ARSA 
be  of  the  same  airspace  configuration 
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insofar  ••  it  pnctioMm  The  ctaiidaiil 
A^SA  coMiato  of  ainpaoc  itfithiB  5 
na     jalayiM  of  thtpriaaty  airport, 
exlwding  from  the  «ir£aoe  to  an  altitude 
of  4 JOO  feet  above  that  airport's 
elevadoB.  and  that  alrqMoe  between  5 
and  10  nautical  milea  firam  the  priBuoy 
airport  from  UOO  faet  above  the  surlboe 
to  an  altitude  of  4.000  feet  ^ove  that 
airport's  elevatioo.  Proposed  deviations 
from  this  standard  have  been  necessary 
at  soaie  airports  because  of  adjaoeot 
regulatory  airspace.  International 
bomdariea,  topography,  or  unusual 
operational  requirements. 

Definitions,  operating  requirements, 
and  specific  airspace  designations 
applicable  to  AJRSA's  may  be  found  in 
II  71.14  and  71.501  of  part  71  and 
II  91.1  and  91.130  of  part  91  of  the 
Federal  Aviation  Regulations  (14  CFR 
parts  71, 91). 

Regulatory  P^al— thin  8— unary 

This  section  summarizes  the 
regulatory  evaluation  prepared  by  the 
FAA  whid)  provides  more  detailed 
information  on  estimates  of  the  potential 
economic  consequences  of  this  proposal 
This  summary  and  the  evaluation 
quantify,  to  the  extent  practicable, 
estimated  costs  of  the  proposal  to  the 
private  sector,  consmners,  and  Federal, 
State,  and  local  governments,  and  also 
the  anticipated  benefits. 

Executive  Order  12291,  dated 
February  17, 1981.  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analyris  of  all  ''major"  rule  except  those 
responding  to  emergency  situations  or 
other  narrowly  defined  exigencies.  A 
"major"  rule  is  one  that  is  likely  to 
result  in  en  annual  effect  on  the 
economy  of  SlOO  million  or  more,  a 
major  increase  in  consumer  costs,  or  a 
significant  adverse  effect  on 
competition. 

The  FAA  has  determined  that  this 
proposal  is  not  "major"  as  defined  in  the 
executive  order.  Therefore,  a  full 
regulatory  impact  analysis,  which 
includes  the  identification  and 
evaluation  of  cost-redadng  alternatives 
to  the  proposal  has  not  been  prepared. 
Instead,  the  agency  has  prepared  a  more 
conciae  doaanent  termed  a  "regulatory 
evalnatioa.''  which  analyzes  only  this 
rule  without  identifying  alternatives.  In 
addition  to  a  summary  of  the  regulatory 
evaluation,  this  section  also  contains  an 
initial  regulatory  flexibility 
determinatioa  required  by  the  1980 
ReguUtory  Flexibility  Act  (Fob.  L  96- 
354)  and  an  international  trade  impact 


assessBKBt  If  the  tender  desires  more 
detailed  eoonoaitc  infanaation  than  this 
sunaiafy  contaioa,  Ihea  he  or  she  sboald' 
consult  die  regulatory  evaluation 
contained  in  tihe  docket 

Coats 

The  FAA  has  determined  that  the 
establiahaaeat  of  the  proposed  Bangor 
ARSA  would  impose  a  one-time  FAA 
administrative  coat  of  (500  (discounted, 
1980  dollars).  For  the  aviation 
community  (namely,  aircraft  operators 
and  fixed  based  operators),  the  NPRM 
would  not  impose  any  additional  cost 
The  potential  costs  of  the  proposed 
ARSA  are  discoased  below. 

1.  Potential  FAA  AdminisUxitive  Coaie 
(air  traffic  coatroiler  staffing,  controller 
training,  and  facility  equipment 
costaJ.—-Far  the  propoaed  ARSA  (and 
the  ARSA  program  in  general),  tbis  FAA 
does  not  expect  to  incur  any  additional 
costs  {or  ATC  staffing,  training,  or 
facility  equipment  The  FAA  is  oonfiden't 
that  it  can  handle  any  additional  trafEu 
that  would  participate  in  radar  services 
at  the  proposed  ARSA  through  more 
efHcient  use  of  personnel  at  current 
authorized  staffing  level 

The  FAA  expects  to  be  able  to  train 
its  controller  force  in  ARSA  procedures 
during  regularly  scheduled  briefing 
sessions  routinely  held  at  Bangor.  Thus, 
no  additional  training  costs  are 
expected.  Modification  of  the  computer 
software  used  to  operate  radar 
equipment  may  be  necessary,  but  this 
has  not  been  necessary  to  date. 
Previously  adopted  plans  to  replace  or 
modify  older  existii^  equipment  may  be 
rescheduled  to  accommodate  the  ARSA 
program.  However,  no  significant 
additional  equipment  requirements  are 
anticipated.  By  implementing  the 
proposed  ARSA.  the  FAA  would  be 
modifying  its  terminal  radar  procedures 
at  Bangor  in  a  manner  that  woiJd  make 
more  efficient  use  of  existing  resources. 

Z  Other  Potential  FAA 
Administrative  Costs  (revision  of  charts, 
notification  of  the  public,  and  pilot 
education).  Establishment  of  ARSA's 
throughout  the  country  have  made  it 
necessary,  and  will  continue  to  make  it 
necessary,  to  revise  sectional  charts  to 
remove  existing  airspace  depictions  and 
incorporate  tiie  new  ARSA  airspace 
boundaries.  The  FAA  currently  revises 
these  sectionals  every  6  months. 
Changes  of  the  type  required  to  depict 
an  ARSA  are  made  routinely  during 
charting  cydes.  and  can  be  considered 
an  ordinary  operating  cost  Therefore, 
the  FAA  does  not  expect  to  incur  any 
additional  charting  costs  as  a  result  of 
the  proposed  Bangor  ARSA.  Pilots 
would  not  incur  any  additional  costs 
obtaining  current  charts  depicting 


ARSA'a,  because  diey  are  already 
required  to  nse  only  coirent  charts. 

The  FAA  holds  an  informal  public 
meetiag  at  each  pmpoaed  ARSA 
location.  These  meetings  provide  pilots 
with  the  best  opportunity  to  leam  both 
how  an  ARSA  works  axid  how  it  would 
affect  their  local  operations,  l^e 
expenses  aseocialed  with  these  public 
meetings  are  incurred  regardless  of 
whether  an  ARSA  is  ultimately 
established.  Thus,  they  are  more 
appropriately  considered  routine  FAA 
costs.  If  die  proposed  ARSA  becomes  a 
final  rule,  any  subsequent  public 
information  costs  would  be  strictly 
attributed  to  the  proposal.  For  instance, 
the  FAA  would  distribute  a  Letter  To 
Airmen  to  all  pilots  residing  within  90 
miles  of  the  ARSA  site  and  issue  an 
Advisory  Ctrcular  that  would  explain 
the  operation  and  airspace  configuration 
of  the  proposed  ARSA.  The  combined 
Letter  to  Airmen  and  prorated  Advisory 
Circular  costs  would  be  approximately 
$500  (discounted).  This  one-time 
negligible  cost  %vould  be  incurred  upon 
the  initial  establishment  of  the  proposed 
ARSA. 

FAA  district  offices  throughout  the 
country  conduct  aviation  safety 
seminars  on  a  regular  basis.  These 
seminars  are  regularly  provided  by  the 
FAA  to  discuss  a  variety  of  aviation 
safety  issues,  including  ARSA's,  and  do 
not  involve  additional  costs.  Also,  no 
significant  costs  are  expected  to  be 
incurred  as  a  result  of  the  follow-up  user 
meetings  that  are  held  at  each  site 
following  implementation  of  the  ARSA. 
The  FAA  organizes  these  meetings  to 
get  feedback  from  users  oo  local  ARSA 
operations.  The  meetings  are  held  at 
public  or  other  facilities  and  are 
provided  free  of  charge  or  at  a  nominal 
cost.  Because  local  FAA  facility 
personnel  conduct  these  meetings,  no 
travel  per  cifem,  or  overtime  costs  are 
incurred  by  regional  or  headquarters 
personnel. 

3.  Potential  Costs  to  the  A  viation 
Community  (circumnavigation,  delays, 
and  radio  communications  equipment). 

The  FAA  anticipates  that  some  pilots 
who  cuirentiy  transit  the  terminal  area 
without  establishing  radio 
communications  or  participating  in 
Stage  Ul  services  may  dioose  to 
circumnavigate  the  pn^osed  ARSA. 
However,  the  FAA  contends  that  these 
operators  could  circumnavigate  the 
ARSA  without  significantly  deviatmg 
from  their  regular  flight  path.  They  could 
also  remain  clear  of  the  proposed  ARSA 
by  flying  above  the  ceiling  (4,200  feet 
mean  sea  level  (MSL])  or  under  the  . 
various  floors  (which  range  from  700  to 
2,000  feet  MSL).  Because  of  this 
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relatively  short  distance,  the  FAA 
esti)nates  that  the  proposed  rule  would 
have  a  negligible,  if  any,  cost  impact  on 
nonparticipating  general  aviation  (GA) 
aircraft  operations  because  of  the  small 
deviations  from  current  flight  paths 
imposed  on  these  operations. 

The  FAA  recognizes  that  delays 
mighty  develop  at  Bangor  following  the 
initial  establishment  of  the  proposed 
ARSA.  The  additional  traffic  that  ATC 
would  be  handling  due  to  the  mandatory 
pilot  participation  requirement  may 
result  in  minor  delays  to  aircraft 
operations.  However,  those  delays  that 
do  occur  are  typically  transitional  in 
nature.  The  FAA  contends  that  any 
potential  delays  would  eventually  be 
more  than  offset  by  the  increased 
flexibility  afforded  controllers  in 
handling  traffic  as  a  result  of  ARSA 
separation  standards.  This  has  been  the 
experience  at  ARSAs  that  have  been 
established  for  the  longest  period  of 
time  as  well  as  at  more  recently 
established  ARSAs.  The  FAA  does  not 
anticipate  that  establishing  an  ARSA  at 
Bangor  would  result  in  any  problems, 
and  expects  a  smooth  transition  process, 
which  has  characterized  the  majority  of 
ARSA  sites  established  to  date. 

The  FAA  assumes  that  aircraft 
operating  in  the  vicinity  of  the  proposed 
ARSA  already  have  two-way  radio 
communications  capability  and, 
therefore,  are  not  expected  to  incur  any 
additional  costs  as  a  result  of  the 
proposed  ARSA.  Nevertheless,  the  FAA 
has  made  an  effort  to  minimize  any 
potential  radio  installation  costs  that 
may  occur  by  providing  cutouts  along 
the  floor  of  the  proposed  ARSA.  In 
addition,  procedural  agreements 
between  ATC  and  affected  satellite 
airports  could  be  used  to  avoid  imposing 
radio  installation  costs  on  operators  at 
these  airports. 

If  the  proposal  becomes  a  final  rule, 
participation  in  the  ARSA  would  be 
mandatory.'Airports  located  within  the 
5-nautical-mile  core  might  lose 
customers  to  airports  outside  of  the  core. 
The  FAA  has  endeavored  to  exclude 
satellite  airports  located  within  the  core 
of  the  proposed  ARSA,  thereby, 
avoiding  any  adverse  impacts  on  their 
operations  and  simplifying  coordination 
ATC  responsibilities  between  the 
primary  and  satellite  airports.  In  some 
cases,  the  same  purposes  were  achieved 
through  Letters  of  Agreement  between 
ATC  and  the  affected  airports  by 
establishing  special  procedures  for 
aircraft  operators.  In  this  manner,  the 
FAA  expects  to  eliminate  virtually  any 
adverse  impact  on  the  operations  of 
small  satellite  airports  that  could  result 
from  the  ARSA  program.  Similarly,  the 


FAA  expects  to  eliminate  potential 
adverse  impacts  on  existing  flight 
training  practice  areas,  as  well  as 
soaring,  ballooning,  parachuting,  and 
ultrali^t  and  banner  towing  activities, 
by  developing  special  procedures  that 
would  accommodate  these  activities 
through  local  arrangements  between 
ATC  facilities  and  die  affected 
organizations.  The  FAA  has  utilized 
such  arrangements  extensively  in 
implementing  the  ARSA's  that  have 
been  established  to  date. 

4.  Mode  C  and  Traffic  Alert  and 
Collision  Avoidance  System  (TCAS) 
Rules. 

If  the  proposed  Bangor  ARSA 
becomes  a  final  rule,  it  would  be  subject 
to  Phase  U  of  the  Mode  C  Rule  which 
went  into  efiect  for  ARSA's  on 
December  30, 1990.  The  Mode  C  Rule 
states  that  all  aircraft  must  be  equipped 
with  an  operable  transponder  with 
Mode  C  capability  when  operating  in 
and  above  an  ARSA.  Specifically,  the 
Mode  C  Rule  affects  all  aircraft 
operating  in  an  ARSA  and  in  all 
airspace  above  an  ARSA  beginning  at 
the  ceiling  and  extending  upward  to 
10,000  feet  MSL  within  the  lateral 
confines  of  an  ARSA.  The  requirement 
also  applies  to  any  ARSA  designated  in 
the  future. 

Some  aircraft  operators  may  have  to 
acquire  (or  upgrade  to)  a  Mode  C 
transponder  as  a  result  of  the  ARSA. 
However,  the  cost  of  acquiring  a  Mode 
C  transponder  for  all  GA  aircraft  in  the 
U.S.  was  completely  accounted  for  by 
the  Mode  C  Rule.  The  Mode  C  Rule 
assumed  a  worst-case  scenario  that  all 
operators  of  GA  aircraft  without  a  Mode 
C  transponder  will  acquire  such 
equipment.  The  FAA  contends  that  GA 
operators  will  acquire  Mode  C 
transponders  to  avoid  having  to 
circumnavigate  continually  the 
increasing  amount  of  airspace  that 
requires  Mode  C  transponders.  Thus, 
any  Mode  C  acquisition  costs,  as  a 
result  of  the  proposed  Bangor  ARSA  or 
any  other  ARSA,  have  already  been 
attributed  entirely  to  Ihe  Mode  C  Rule. 

The  FAA  has  also  adopted  regulations 
requiring  certain  aircraft  operators  to 
install  a  TCAS,  which  allows  air 
carrriers  to  determine  the  position  of 
other  aircraft  from  the  signal  emitted  by 
Mode  C  transponders.  TCAS  issues 
conflict  resolution  advisories  as  to  what 
evasive  actions  are  most  appropriate  for 
avoiding  potential  midair  collisions.  The 
TCAS  Rule  would  not  contribute  to  the 
potential  costs  of  the  proposed  ARSA, 
but  it  would  contribute  to  the  potential 
safety  benefits.  The  benefits  of  the 
proposed  Bangor  ARSA  are  discussed 
below. 


Benefits 

The  potential  benefits  of  the  proposed 
Bangor  ARSA  would  be  enhanced 
aviation  safety  (in  terms  of  a  lowered 
risk  of  midair  collisions)  and  improved 
operational  efficiency  (in  terms  of  higher 
air  traffic  controller  productivity  with 
existing  resources).  These  potential 
benefits  are  difficult  to  quantify  and 
express  in  monetary  terms.  Thus,  such 
benefits  have  been  analyzed  in 
qualitative  terms,  as  explained  in  the 
following  sections. 

The  NAR  Task  Group  found  that 
airspace  users,  especially  GA  users, 
encountered  significant  problems  with 
terminal  radar  services.  Different  levels 
of  radar  service  offered  within  terminal 
areas  caused  confusion,  and  users  were 
not  always  certain  of  what  restrictions 
and  privileges  existed.  The 
standardization  and  simplification  of 
operating  procedures  provided  by 
ARSA's  are  expected  to  alleviate  many 
of  these  problems.  As  both  pilots  and 
controllers  become  more  familiar  with 
ARSA  operating  procedures,  all  IFR  and 
VFR  traffic  is  expected  to  move  as 
efficiently  and  expeditiously  as  it  did 
under  Stage  III  service.  These  benefits  of 
the  ARSA  program  cannot  be 
specifically  attributed  to  individual 
airports,  but  rather  will  result  from  the 
overall  improvements  in  terminal  area 
ATC  procedures  realized  as  ARSA's  are 
implemented  throughout  the  country. 
Establishment  of  the  proposed  Bangor 
ARSA  would  contribute  to  these  overall 
improvements. 

The  proposed  ARSA  would  generate 
potential  safety  benefits  in  the  form  of  a 
lowered  risk  of  midair  collisions  due  to 
increased  positive  control  of  airspace 
around  Bangor.  Because  .of  the  proactive 
nature  of  the  proposed  ARSA,  the 
potential  safety  benefits  are  difficult  to 
quantify  in  monetary  terms.  Based  on 
symptoms  that  indicate  an  increased 
probability  of  a  midair  collision  at 
Bangor,  the  FAA  is  proposing  to 
establish  an  ARSA  there  to  prevent  a 
safety  problem  from  occurring.  These 
symptoms  are  the  increased  volume  of 
passenger  enplanements  and  the 
increased  complexity  of  aircraft 
operations  at  Bangor. 

The  volume  of  passenger 
enplanements  at  Bangor  has  risen 
dramatically.  Enplanements  at  Bangor 
for  1989  are  estimated  to  be  323.000,  up 
from  239,000  in  1980,  and  are  projected 
to  be  476.000  by  the  year  2000.  The 
number  of  aircraft  operations  has  also 
increased.  Operations  at  Bangor  in  198y 
are  estimated  to  be  126,000  and  are 
projected  to  be  188,000  by  the  year  200U. 
This  high  volume  of  passenger 
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enplanements  and  aircraft  operations 
have  aoade  Banfor  aiiflihle  to  become  an 
ARSA 

Ccnpkxity  refers  to  ^  traific 
conditioiu  reaultiog  from  a  mix  of 
controUed  and  unoootrolled  aircraft  that 
vary  widely  ia  speed  and 
maneuverability.  As  tfiis  mix  increases. 
so  does  the  potential  for  midair 
collisions. 

The  ARSA  program  has  the  potential 
for  reducing  the  risk  of  midair  collisions 
by  reducing  the  number  of  near-midair 
collisions  (NMAC's).  In  a  study  of 
NMAC  data,  the  FAA's  Office  of 
Aviation  Safety  (ASF)  fonnd  ftat 
appruxhnately  15  percent  of  reported 
NMACs  occOT  in  TRSA  airspace.  This 
study  fonnd  that  about  half  of  all 
NMACs  occur  in  the  1.000  to  5.000  feet 
altitwle  range,  which  is  closely 
comparable  to  die  altitudes  where  pilot 
participation  will  be  mandatory  in  the 
ARSA.  This  stwiy  also  found  that  over 
85  percent  of  NMAC's  occur  in  VFR 
concfitiont  when  visibility  is  5  miles  or 
greater.  Finatty,  the  study  found  that  the 
largest  munber  of  NMAC  reports  are 
associated  with  IFR  operators  under 
radar  control  conflicting  with  VFR 
traffic  dwing  VFR  flight  conditions 
below  12,500  feet  The  mandatory 
participation  requirements  of  the  ARSA 
and  the  radar  services  provided  by  ATC 
to  VFR  as  well  as  IFR  pilots  would  help 
alleviate  soch  conflicts. 

A  NAR  Task  Cronp  study  conducted 
by  Bagineeriag  ft  Economics  Research, 
Inc.  reviewed  NMAC  data  for  Austin 
and  Columbus  during  the  197B  to  1964 
period.  This  study  found  that  the 
presence  of  an  ARSA  reduced  the 
probability  of  NMAC  occurrence  by  38 
percent  at  Austin  and  33  percent  at 
Columbus.  Another  FAA  study 
estimated  that  the  potential  for  NMAC's 
could  be  reduced  b^  about  44  percent. 
Since  near  laidair  and  actual  midair 
collisians  result  from  similar  causal 
factors,  a  reduction  in  NMAC's  as  a 
result  of  the  ARSA  program  suggests 
that  a  reduction  in  actual  midair 
collisions  would  also  happen. 

The  FAA  study  of  the  ARSA 
conHrmation  sites  included  a  detailed 
analysis  to  determine  if  a  reduction  in 
midair  collision  risk  might  result  from 
replacing  a  TRSA  with  an  ARSA.  The 
collision  risk  analysis  was  based  upon 
the  experience  at  Columbus  because 
recorded  radar  data  through  Automated 
Radar  Terminal  System  ARTS  Ill-A 
extraction  was  available  there.  The 
study  focused  on  conditions  of  Eairly 
heavy  VFR  activity  in  the  terminal  radar 
area  since  the  ARSA  affects  procedures 
used  to  handle  VFR  traffic  there.  The 
analysis  examined  the  intersections  of 
flight  paths  before  and  after  the  ARSA 


was  instaSed.  became  ^tte  replacement 
of  a  TRSA  with  an  ^ISA  might  alter  the 
routes  of  travel,  particularly  for  aircraft 
that  did  not  previously  participate  in  the 
TRSA.  The  flight  path  analysis  focueed 
on  the  areas  immediately  around,  under, 
and  over  ^  ARSA,  and  determined 
that  there  was  no  compression  of  traffic 
in  this  airspace  following  installation  of 
the  ARSA.  hi  the  absence  of 
compression,  die  stndy  concluded  that 
the  mandatory  participation  requirement 
for  all  aircraft  operating  within  the 
ARSA  resulted  in  a  75  percent  reduction 
in  midair  collision  risk. 

The  FAA  reviewed  the  National 
Transportatiao  Safety  Board's  midair 
collision  accident  records  for  the  period 
between  )amuuy  1878  and  October  1984. 
This  review  indicated  that  the 
establishment  of  an  ARSA.  in  place  of  a 
TRSA,  could  greedy  reduce  the 
probability  ai  midair  collisions.  Because 
the  circimisUiices  observed  at  the 
Coluasbus  test  site  may  not  be  the  same 
at  other  TRSA  locations,  the  75  percent 
reduction  in  midair  collision  risk 
measured  there  may  not  be  achieved  at 
other  ARSA  sites.  Therefore,  the  FAA 
conservatively  estimates  that  the 
implemeatation  of  the  ARSA  program 
would  reditce  the  risk  of  midair  collision 
by  only  50  percent  of  TRSA  locations. 
Establishing  ARSA's  at  congested 
airports  currently  providing  Stage  II 
radar  service  will  aho  contribute  to  a 
reduction  in  audair  collision  risk. 

Tbm  redxictioo  of  midair  collisions  by 
50  percent  would  result  in  the 
preveniioa  of  one  midair  collision 
nationally  every  one  to  two  years.  The 
quantifiable  benefits  of  preventing  a 
midair  collision  can  range  from  less  than 
SISOXXXX  resulting  from  the  prevention 
of  a  minor  non-fatal  accident  between 
GA  aircraft  to  $250  million  or  more, 
resulting  from  the  prevention  of  a  midair 
collision  involving  a  passenger  jet 
airplana  Establishment  of  the  proposed 
Bangor  ARSA  would  contribute  to  this 
improvement  in  aviation  safety. 

Ordinarily,  the  benefit  of  a  reduction 
in  the  risk  of  midair  collisions  from 
establishing  an  ARSA  would  be 
attributed  entirely  to  the  ARSA 
program.  However,  an  indeterminant 
amount  of  the  benefits  have  to  be 
credited  to  the  interaction  of  the 
proposed  ARSA  (and  the  ARSA  program 
in  general)  with  the  Mode  C  Rule,  which 
in  turn  interacts  with  the  TCAS  Rule. 
This  is  because  the  proposed  Bangor 
ARSA,  as  weQ  as  odier  designated 
airspace  actions  that  require  Mode  C 
transponders,  cannot  be  separated  from 
the  benefits  of  the  Mode  C  and  TCAS 
Rules.  The  terminal  control  area  (TCA) 
and  ARSA  programs  (including  the 
proposed  Bangor  ARSA],  plus  the  Mode 


C  and  TCAS  Rolee,  share  potential 
benefits  totaling  $2.1  billion. 

Comparison  of  Coets  aad  P°iefJia 

The  FAA  has  determined  that  the 
proposed  rale  to  establish  an  ARSA  at 
Bangor  would  impose  a  negligible  cost 
of  $500  on  the  agency.  When  this  cost 
estimate  of  $500  is  added  to  the  total 
cost  of  the  AI^A  and  TCA  programs 
and  the  Mode  C  Rule  and  TCAS  Rule, 
the  coets  would  still  be  less  than  their 
total  potential  safety  benefits.  The 
proposal  would  also  generate  some 
benefits  'm  the  form  of  enhanced 
operational  efficieRcy.  In  addition,  the 
proposal  would  not  impose  any 
additional  cost  to  the  aviation 
community.  Thus,  the  FAA  believes  that 
the  proposed  rale  would  be  cost- 
beneficial. 

Intemotional  Trade  Impact  Assessment 

The  proposal  would  only  affect  II.S. 
terminal  afrspace  operating  procedures 
at  and  hi  the  vicmity  of  Bangor,  ME.  The 
proposal  would  not  impose  a 
competitive  trade  disadvantage  on 
foreign  firms  in  the  sale  of  either  foreign 
aviation  products  or  services  in  the 
United  States.  In  addition,  domestic 
firms  would  not  incur  a  competitive 
trade  disadvantage  in  either  the  sale  of 
United  States  aviation  products  or 
services  in  foreign  countries. 

Initial  Rc«iilatofy  Flexibility 
Detannination 

The  Regulatory  Flexibihty  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
Small  entities  are  independently  owned 
and  operated  smaD  businesses  and 
small  not-for-profit  organizations.  The 
RFA  requires  agencies  to  review  rules 
that  may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

Under  FAA  Order  2100.14A  entitled 
Regulatory  Flexibility  Criteria  and 
Guidance,  a  significant  economic  impact 
means  annualized  net  compliance  cost 
to  an  entity,  which  when  adjusted  for 
inflation,  is  greater  than  or  equal  to  the 
threshold  cost  level  for  that  entity.  A 
substantial  number  of  small  entities 
means  a  number  that  is  not  fewer  than 
eleven  and  is  more  than  one-third  the 
number  of  the  small  entities  subject  to  a 
proposed  or  existing  rale. 

For  the  purpose  of  this  evaluation,  the 
small  entities  that  would  be  potentially 
affected  by  the  proposed  rule  are 
defined  as  fixed  base  operators,  flight 
schools,  agricultural  operators,  and 
other  small  aviation  businesses  located 
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at  satellite  airports  located  within  5 
nautical  miles  of  a  potential  ARSA 
center.  The  mandatory  participation  of 
the  proposed  ARSA  along  with  unique 
conditions  around  Bangor  could 
potentially  impose  certain  costs  on 
users.  Some  of  the  users  activities  that 
may  be  affected  are  local  fixed-base 
operators  and  airport  operators,  flight 
training,  crop  dusting,  soaring, 
ballooning,  parachuting,  and  ultralight 
and  banner  towing  operators.  However, 
the  FAA  may  employ  exclusions, 
cutouts,  and  special  procedures  to 
alleviate  any  adverse  impacts.  The  FAA 
may  also  develop  special  procedures  to 
accommodate  these  activities  through 
local  agreements  between  ATC  and  the 
affectpd  organization!!.  For  'hose 
reasons,  the  FAA  does  not  expect  any 
such  adverse  impacts  to  occur  as  a 

p'«ult  of  the  proposed  ARSA. 

The  FAA  expects  that  any  delay 
problems  that  may  initially  develop 
following  implementation  of  an  ARSA 

vould  be  transitory.  Furthermore, 
airports  that  would  be  affected  by  this 
proposed  ARSA  represent  only  a  small 
proportion  of  all  the  public-use  airports 
ejected  by  the  proposed  Bangor  ARSA. 
Thus,  small  entities  of  any  type  that  use 


aircraft  in  the  course  of  their  business 
would  not  be  adversely  impacted. 

The  FAA  has  determined  that  the 
proposed  rule  would  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  under  the  terms 
of  the  RFA. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Airport  radar  service 
areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

L  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(al,  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pnb.  L  97-448,  January  12. 1983);  14 
CFR  11.69. 


S  71.501    lAmended] 

2.  S  71.501  is  amended  as  follows: 
Bangor  Intemationsl  Airport,  ME  (New] 

Hiat  airspace  extending  upward  from  the 
surface  to  and  including  4,200  feet  MSL 
within  a  5  NM  radius  of  Bangor  International 
Airport  (lat.  44°4«"27'  N.,  long.  68*49'43'  W.), 
excluding  that  airspace  below  700  feet  MSL 
between  a  3  NM  radius  and  5  NM  radius  of 
the  airport  extending  from  the  111*  radial  of 
the  Bangor  VORTAC  clockwise  to  the  141* 
radial  of  the  Bangor  VORTAC  and  that 
airspace  extending  upward  from  2.000  feet 
MSL  to  and  including  4.200  feet  MSL  within  a 
10  NM  radius  of  the  airport  from  the  111* 
radial  of  the  Bangor  VORTAC  clockwise  to 
the  232*  radial  of  the  Bangor  VORTAC  and 
that  airspace  extending  upward  from  1,500 
feet  MSL  to  and  including  4.200  feet  MSL 
within  a  10  NM  radius  of  the  airport  from  the 
232'  radial  of  the  Bangor  VORTAC  clockwise 
to  the  111*  radial  of  the  Bangor  VORTAC. 
This  airport  radar  service  area  is  effective 
during  the  specific  days  and  hours  of 
operation  of  the  Bangor  Tower  and  Approach 
Control  Facility. 

Issued  in  Washington,  DC,  on  February  12. 
1991. 

Harold  W.  Becker, 

Manager,  Airspace — Rules  and  Aeronaut  'cat 
Information  Division. 
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UCFRPartn 

[Alrapaee  Ooctot  Na  t1-AEA-4n] 

Proposed  Alteration  of  TranSHion  Arsa 
and  EstabHstrnwiil  of  Control  Zone; 
Manassas,  VA 

AQENCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMAllv:  The  FAA  is  proposing  to 
modify  the  existing  700  foot  Transition 
Area  and  establish  a  new  Control  Zone 
at  the  Manassas  Municipal/Harry  P. 
Davis  Airport  Manassas.  VA.  The  FAA 
is  proposing  these  changes  due  to  a 
review  of  air  traffic  control  procedures 
in  the  area  and  die  pending 
establishment  of  an  FAA-operated  Air 
Traffic  Control  Tower  (ATCT)  at  the 
airport  The  requirements  for  a  Control 
Zone  win  be  met  upon  the  establishment 
of  the  ATCT  at  the  airport  "nie  FAA 
finds  it  necessary  to  make  these  changes 
to  establish  that  amount  of  controlled 
airspace  to  segregate  aircraft  operating 
under  instnunent  flight  rules  £rom  those 
operating  under  visual  flight  rules  in 
controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  April  1, 1991. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Edward  R.  Tmdeau. 
Manager,  System  Management  Branch, 
AEA-530,  Docket  No.  91-AEA-Ol. 
F.AA.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  Int'l  Airport, 
Jamaica.  NY  1143a 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  FAA.  Eastern  Region, 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  NY 
11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  System  Management  Branch, 
AEA-53a  F.A.A.  Eastern  Region. 
Federal  Buikiing#lll.  John  F.  Kennedy 
International  Airport.  Jamaica.  NY 
11430. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Curtis  L  Brewington,  Airspace 
Specialist,  System  Management  Branch, 
AEA-530,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport  Jamaica,  NY 
11430;  telephone:  (718)  917-0857. 
SUPPLEMENTARY  INFORMATION: 

Comments  faivited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularly  he^sful  in 
develapmg  reasoned  regolalory 
deciskms  on  the  proposaL  Conments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  econaaic. 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  tri|dicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  conuaents  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
AEA-Ol".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  die  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  AH  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  widi  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel  AEA-7, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
hst  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  amendments 
to  SS  71.171  and  71.181  of  part  71  of  die 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  700  foot  Transition 
Area  and  establish  a  Control  Zone  at 
the  Manassas  Municipal/Harry  P.  Davis 
Airport  Manassas,  VA.  due  to  a  review 
of  air  traffic  control  procedures  in  the 
area  and  the  pending  establishment  of 
an  FAA-operated  ATCT.  The 
requirements  for  Control  Zone 
establishment  will  be  met  upon  die 
establishment  of  the  ATCT  at  die 
airport  Sections  71.171  and  71.181  of 
part  71  of  the  Federal  Aviation 
Regulations  wrere  republished  in 
Handbook  7400.6G  dated  September  4, 
1990. 


The  FAA  has  determined  that  diese 
proposed  regulations  only  involve  an 
established  body  of  tedmical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore:  (1)  Is  not  a  "mafor  rule"  nnder 
Executive  Order  12291:  (2)  is  not  a 
"significant  mle"  nnder  DOT  Regulatory 
Polices  and  Procedures  (44  FR  110S4; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  mininwL  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjecto  in  14  CFR  Part  71 

Aviation  Safety,  Control  Zones, 
Transition  Areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  ^OERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Anthottty:  49  U.S.C  1348(a].  1354(a).  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1963):  14 
CFR  11.69. 

571.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Manassas,  VA  [New] 

Within  a  4  J-mile  radius  of  tlie  center  of  the 
Manassas  Municipal/Harry  P.  Davis  Airport 
(lat.  38°43'17'  N..  long.  77''30h7'  W.). 
Manassas.  VA;  within  2.9  miles  either  side  of 
a  026°(T)  OSS'tM)  bearing  extending  from  tlie 
airport  to  8.6  miles  northeast  of  the  airport 
This  Control  Zone  is  effective  during  the 
specific  dates  and  times  established  in 
advance  t>y  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

$71,181    [AmendMl] 

3.  Section  71.181  is  amended  as 
follows: 

Chantilly,  VA  (Amended] 

Replace  the  following: 

"within  a  S.S-mile  radius  of  the  center,  lat. 
38*43'17*  N.,  kmg.  77*30'67'  W.,  of  Manassas 
Municipal  Airport  (Harry  P.  Davis  Field) 
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ManasMt,  VA.  within  2.5  miles  each  side  of  a 
330*  bearing  from  a  point  at  lat.  38*4336'  N.. 
long.  77*31 '17*  W..  extending  from  said  point 
to  9.5  miles  northwest" 

to  read  as  follows: 

"within  a  6.7-mile  radius  of  the  center  of 
the  Manassas  Municipal/Harry  P.  Davis 
Aiiport  (lat.  38*4317*  N..  long.  77*30'57*  W.). 
Manassas,  VA:  within  2.9  miles  either  side  of 
a  02e'(T]  035'(M)  bearing  extending  from  the 
airport  to  S.6  miles  northeast  of  the  airport 
within  2.3  miles  either  side  of  a  327*  (T] 
338*(M)  bearing  from  a  point  located  at  lat. 
38*4336*  N.,  long.  7r31'27*  W.  extending 
from  said  point  to  9.3  miles  northwest 
excluding  that  portion  which  coincides  with 
Restricted  Area  R-6e08A." 
Gary  W.  Tucker. 
Manager,  Air  Traffic  Division. 
[FR  Doc.  91-3830  Filed  2-15-01:  8:45  am] 
MUMa  coot  4aio-ii-M 


14  CFR  Part  71 

[Airapac*  Docket  No.  89-AEA-20] 

Proposed  Alteration  of  Transition 
Area;  Ocean  City,  MD 

AOENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMAIIY:  The  FAA  is  proposing  to 
amend  the  700  foot  Transition  Area 
established  at  Ocean  City,  MD,  for  the 
Ocean  City  Municipal  Airport,  to 
establish  additional  controlled  airspace 
to  support  the  development  of  a  new 
Localizer  Runway  14  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  the  airport.  Additionally,  the  airport 
name  and  geographic  coordinates  are 
being  updated  to  reflect  the  actual 
airport  name  and  location. 
DATES:  Comments  must  be  received  on 
or  before  March  22, 1991. 
AOORCSSCS:  Send  comments  on  the  rule 
in  triplicate  to:  Edward  R.  Trudeau. 
Manager,  System  Management  Branch, 
AEA-530,  Docket  No.  89-AEA-20, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport  Jamaica.  NY  11430. 

The  o^cial  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  F.A~A.  Eastern  Region, 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport.  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  System  Management  Branch, 
AEA-530,  F.A.A.  Eastern  Region, 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  NY 
11430. 

FOR  FUirrHCR  INFORMATION  CONTACT: 
Mr.  Curtis  L  Brewington.  Airspace 
Specialist,  System  Management  Branch, 


AEA-530,  F.A^  Eastern  Region, 
Federal  Building  #111,  John  F.  Keimedy 
International  Airport  Jamaica,  New 
York  11430:  telephone:  (718)  917-0857. 
SUPPIXMCNTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AEA-20".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  conununications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assisteint  Chief  Coimsel.  AEA-7. 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  Airport,  Jamaica, 
NY  11430.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  700  foot  Transition 
Area  established  at  Ocean  City.  MD. 
due  to  the  development  of  a  new 
Localizer  Runway  14  SIAP  to  the  Ocean 


City  Municipal  Airport  Ocean  City.  MD. 
Additionally,  the  airport  name  and 
geographic  position  are  being  updated  to 
reflect  the  actual  airport  name  and 
location.  Section  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6G  dated 
September  4, 1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  imder  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  ntunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  Transition  areas.  . 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g)     - 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

971.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Ocean  Qty,  MD  (Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.3-mile 
radius  of  the  center,  lat.  38°18'37"  N.,  long: 
75*07'28"  W.,  of  Ocean  City  Municipal 
Airport.  Ocean  City,  MD;  within  2  miles  each 
side  of  the  Salisbury  VORTAC  096*  radial 
extending  from  the  7.3-miIe  radius  to  14  miles 
east  of  the  VORTAC:  wnthin  4  miles  either 
side  of  the  Runway  14  Localizer  Course 
extending  from  the  7.3-mile  radius  to  10.7 
miles  NW  of  the  airport  excluding  the 
portion  outside  of  the  United  States. 
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Issued  in  Jamaica,  New  York,  on  January 
31, 1991. 

Guy  W.  Tucker. 

Manager,  Air  Traffic  Division. 

[FR  Doc.  91-3828  Filed  2-15-01;  8:45  am] 

niXlNQ  COM  4«io-t*-M 

14  CFR  Part  71 

[Airspace  Docket  No.  91-AGL-2] 

Proposed  Transition  Area 
EstalHishment;  SauK  Ste  Marie 
Munlclpal/Sanderson  Reld  Airport,  Ml 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  the  Sault  Ste  Marie  Municipal/ 
Sanderson  Field  Airport,  MI,  transition 
area  to  accommodate  a  new  VOR 
Runway  32  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Sault  Ste 
Marie  Municipal/Sanderson  Field 
Airport  Sault  Ste  Marie,  MI.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

dates:  Comments  must  be  received  on 
or  before  March  21, 1991. 

ADDRESSES:  Send  comments  on  the 
proposed  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Attn: 
Rules  Docket  No.  91-AGL-2.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  System 
Management  Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  F.  Powers,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (321)  694-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  91-AGL-2".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
commimications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA,  Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center.  APA-430,  800 
Independence  Avenue,  S.W., 
Washington,  DC  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  a  transition  area 
airspace  near  Sault  Ste  Marie 
Municipal/Sanderson  Field  Airport, 
Sault  Ste  Marie,  MI.  The  transition  area 
is  being  established  to  accommodate  a 
new  VOR  Runway  32  SL\P  to  Sault  Ste 
Marie  Municipal/Sanderson  Field 
Airport  Sault  Ste  Marie.  MI. 

The  development  of  the  procedure 
require  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  minimum 


descent  altitude  of  this  procediu«  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

Section  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4. 
1990. 

The  FAA  had  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regidations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  the  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sniall  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety,  Transition  Areas 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— [Amended] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§71.181      [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Sault  Ste  Marie  Munidpal/Sanderson  Field 
Airport  MI  (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Sault  Ste  Marie  Municipal/Sanderson 
Field  Airport  (lat.  46°'28**  46"  N..  long. 
84°'22'08'  W.):  and  within  2.5  miles  each  side 
of  the  151'  bearing  from  the  airport, 
extending  from  the  5-mile  radius  to  13  milies 
southeast  of  the  airport,  excluding  Canadian 
Sault  Ste  Marie,  Ontario,  transition  area  and 
any  Canadian  airspace. 
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Teddy  W. 

Manage,  Air  T>tffic  Diwmitm. 

[FR  Doc  fll-an»  Plied  3-1  V«:  ac«  aal 
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Tamporary  Flight  RMtrictlotts  la 
NatlofMl  OInsMr  ArtM  In  ffw  State  of 
HawaV 

AOmcv:  FHknl  AvMtfni 
AdiniBiBtrattan  (PAA),  DOTT. 
ACnOfC  Correctra*  to  NFKM. 

MMMMW:  Tkn  sctio*  makes  mi 
additioB  to  ■  Docket  mmber  tkat  waa 
inadvertently  OHittcd  in  •  NPRM 
document  pwbliihed  oo  Fefamaiy  11. 
1991.  TU»  actio*  covrccti  that  ( 


Meiodie  Da  Mm.  Ak  Traffic  Rnles 
Branch,  ATP-aa  Pcderal  Aviatkai 
AdminiatiatfaHi.  MD  indepeiideiice 
Avenue  SW..  Washiiigton,  DC  20S01; 
telepluniK  pOS)  2a7-«M7. 


Htetary 

The  documeot  waa  published 
February  II.  T991  f56  FR  5580J.  In  (he 
address  sectioa.  the  BIh  Qne  doani.  the 
FAA  inadvertently  left  out  the  Docket 
number.  We  would  tike  you  to  insert  the 
Docket  OMober  "ZBCTT. 
MicliMia' 


Prognn Mamgetntnt Staff,  OjfkxofChnf 
Coumel 

[FR  Doc  91-3850  Filed  3-15-91;  S:45  mf 


DEPARTMENT  OF  THE  INTERIOR 


Offlcvol  ftvfiMvMMng  RteianMflbn 
MM  EnfopcMiwn^ 

30  CFR  Part  917 

Kantudcy  ParmanantRHguiafory 
PrograiiKOwnaiiW|^an<  Control 
ImprovklMitly  Isauad  Parmita,  antf 


AOfNCV:  Office  of  Surface  Mining 
RecfsnstioB  and  Eafor  cement  lOSM], 
Interfor. 

ACnotc  Ptopoeed  nJa. 

■UMMMi.  OSM  is  aonooncing  the 
receipt  of  a  proposed  program 
amcndiaent  to  tbo  ICentucky  permaneot 
re9iktory  ptoyam  (kercHiaftar  rcfcncd 
to  as  the  Kentucky  prograail  aader  the 


Surface  Mining  Control  and  Rcdamatkm 
Act  of  1977  (SMORA)L  The  amendment 
constats  ol  ptopoacd  modifications  to 
Kentocky  AdonnislrstiTe  Regulations 
(KAB)  •!  405  KAR  74C0  definttions,  40S 
KAR  8c010  feneral  provisions  for 
permrts,  40&  KAR  8c030  ssrfece  eoe) 
mining  pemrif s,  405  KAR  ftfMO 
undetgraiuid  coal  minh^  permHs,  and 
405  KAR  12.-020  enforcement.  The 
proposed  amendment  is  in  response  lo 
OSKTs  732  tetter  dated  May  11, 19B9 
(Administrative  Record  Number  KY- 
885)  and  Director  Harry  M.  Snyder's 
letter  of  November  19, 1990  to  Secretary 
Carl  H.  Bradley  f  Adminwtrative  Record 
Number  KY-101S}.  These  proposed 
regulation  changes  correspond  to 
changes  in  the  federal  regofations 
pertaining  to  the  definition  of  ownernifp 
and  controJ  (55  PR  38B60,  October  3. 
1988);  permit  information  reqntreroents 
related  to  ownership  and  control  and 
reporting  of  violations  (54  FR  8982, 
March  2.  W&9};  and  iraprovidentfy 
issued  pel  111!  Is  and  permit  rescission  (54 
FR  19436,  Aprfl  28. 19B9J. 

This  notice  sets  forth  the  times  and 
locations  that  the  Kentucky  program  and 
the  proposed  amendment  are  available 
for  public  inspection,  the  comment 
period  during  which  Interested  persons 
may  submit  written  comments  on  the 
proposed  amendment,  and  the 
procedures  that  wiH  be  fdlowcd 
regarding  a  public  bearing,  if  one  is 
requested. 


DATO:  Written  comments  mnsf  be 
received  cm  cr  before  Mardi  21, 1991.  If 
requested,  a  public  hearing  on  the 
proposed  amendment  will  be  heM  af  10 
a.m.  on  March  18. 1991.  Requests  to 
present  oral  testimony  at  the  bearing 
must  be  received  on  or  before  4  p.m.  on 
March  6, 1991. 

AOOftESSEK  Written  comments  and 
requests  for  a  hearing  siiould  be  mailed 
or  hand  delivered  to:  William  J.  Kovacic 
Director.  Lexington  Field  Office,  Office 
of  Surface  Hfining  Recramation  and 
Enforcement,  340  Legion  Drive,  suite  28it 
Lexington,  Kentucky  40504.  Copies  of 
the  Kentucky  program,  the  proposed 
amendment,  and  aU  written  conunents 
received  in  response  to  this  notice  will 
be  available  for  review  at  the  addresses 
listed  below,  Monday  through  Friday.  9 
a.m.  to  4  p  jn..  exclui^ng  koUidays.  Each 
requestor  may  receive,  free  of  charge, 
one  copy  of  the  ptopoaed  amendment  by 
contacting  OSM's  Lexington  Field 
Office. 

Offlce  of  Sarfaoe  Mning  Redsmstion 
and  Enforcement.  Lexington  Field 
Office,  340  Legion  Drive,  s<site  28, 
Lexington.  Kenlacky  40504, 
Telephone:  (en)  233-7327 


Office  of  Smface  Kfintng  Reclamation 
and  Enforcement,  Eastern  Support 
Center,  Ten  Parkway  Center, 
Pittsburgh,  Pennsylvania  15220, 
Telephone:  (412)  937-2828 

Department  for  Surface  hfining 
Reclamation  and  Enfurceinent,  No.  2 
Hudson  Hollow  Complex.  Frankfort. 
Kentucky  40601,  Telephone:  (502)  564- 
6940. 

If  a  public  hearing  is  held,  its  k>cation 
will  be:  The  Harley  Hotel,  2143  North 
Broadway.  Lexington.  Kentucky  4050&. 

FON  RJRTHHI  ItlPOflMATION  CONTACT: 

William  J.  Kovacic,  Director,  Lexington 
Field  Office.  Telephone  (606)  233-7327. 

aUFPLCMCNTARV  INFOMffATION, 

I.  Ksckyoand 

On  May  18, 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Information 
pertinent  to  the  general  background. 
revisions,  modifications,  and 
amendments  to  the  proposed  penument 
program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  (A 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  May  18, 1982,  Federal  Bas^stsr  147 
FR  21404-21435).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  917.11. 917.15. 917,16.  and 
917.17. 

Urn  DISCIISSlOB'  m  AlIWfKlnffBflt 

By  a  tetter  dated  )anuary  24, 1991. 
Kentucky  submitted  a  program 
amendment  to  OSM  containing 
proposed  changes  to  405  KAR  7:020 
definitions,  405  KAR  8:010  general 
provisions  for  pennits,  406  KAR  BMBO 
surface  coal  mioing  permits,  405  KAR 
8:040  undeigroand  coal  miniiQ  permits, 
and  405  KAR  124)20  eirforcement 
(Administrative  Record  Nmnber  KY- 
1021}.  The  proposed  amendment  is  in 
response  to  OSM's  732  letter  dated  May 
11, 1989  (Admfmstrative  Record  Nxmrfaer 
KY-8B5)  and  Director  Harry  M.  Snyder's 
letter  of  November  19, 1990  to  Secretary 
Cart  H  Bradley  (Administrative  Record 
Number  KY-Itne).  These  proposed 
regulation  changes  correspond  fo 
changes  in  tfie  federal  regttlstions 
pertaining  to  the  definition  erf' ownership 
and  control  (53  FR  38868,  October  3, 
1988);  permit  information  requirements 
related  to  ownership  and  coitro)  and 
reporting  of  viotations  (54  PR  89iZ, 
March  Z  19B99r  and  improridently 
issued  permits  and  permit  rescission  (54 
FR  10438^  April  28, 1908}.  Each  proposed 
change  is  discussed  in  detail  as  follows: 
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1.  Definitions— 405  KAR  7:020 

The  proposed  amendment  adds  a 
definition  of  the  terms  "owned  or 
,  controlled"  and  "owns  or  controls," 
adds  a  definition  of  the  term  "cessation 
order,"  and  modifies  the  definition  of  the 
term  "notice  of  violation."  These 
changes  are  necessary  to  make 
Kentucky's  regulations  consistent  with 
recent  federal  regulations  relating  to  the 
withholding  of  permits  from  persons 
who  are  responsible  for  unabated 
violations  at  other  coal  mining 
operations. 

2.  General  Provisions  for  Pennits — 405 
KAR  8:010 

The  proposed  amendment  revises  405 
KAR  8:010  section  13(4)  to  require  that 
the  Cabinet  not  issue  a  permit  if  a 
surface  coal  mining  operation  owned  or 
controlled  by  the  applicant,  or  by  the 
person  who  owns  or  controls  the 
applicant,  is  currently  in  violation  of 
SMCRA  or  KRS  chapter  350  or 
regulations  pursuant  thereto,  or  certain 
other  environmental  laws  or  regulations. 
It  allows  the  Cabinet  to  issue  the  permit 
conditionally  if  the  violation  is  under 
appeal  or  is  being  corrected  to  the 
satisfaction  of  the  agency  with 
jurisdiction  over  the  violation.  With 
certain  exceptions,  it  allows  the  Cabinet 
to  presume  that  the  violation  is  being 
satisfactorily  corrected  if  a  cessation 
order  has  not  been  issued  for  failure  to 
abate  the  violation.  It  requires  that  a 
permit  not  be  issued  if  the  applicant, 
any  person  who  owns  or  controls  the 
applicant,  or  the  operator  identiBad  in 
the  application,  has  been  determined 
(after  opportunity  for  an  adjudicatory 
hearing  on  the  determination)  to  control 
or  have  controlled  operations  with  a 
demonstrated  pattern  of  willful 
violations  of  KRS  chapter  350  and 
regulations  pursuant  thereto  of  such 
nature  and  duration  and  irreparable 
environmental  damage  as  to  indicate  an 
intent  not  to  comply  with  these  laws  and 
regulations. 

The  proposed  amendment  revises  405 
KAR  8:010  section  13  (5)  to  require  the 
Cabinet,  after  approving  the  permit 
.  application  but  before  issuing  the 
permit,  to  reconsider  its  decision  based 
on  any  new  information  regarding 
ownership  and  control  or  regarding 
unabated  violations. 

The  proposed  amendment  adds  405 
KAR  8:010  section  18(5)  which  requires 
the  Cabinet  to  condition  permits  to 
require  that  within  30  days  of  issuance 
of  a  Federal  or  Kentucky  cessation  order 
on  the  permit,  the  permittee  must  update 
the  permit  information  regarding 
ownership  and  control. 


The  proposed  amendment  adds  405 
KAR  8:010  section  25  which  requires  the 
Cabinet  to  review  the  circumstances  of 
issuance  of  a  permit  if  it  has  reason  to 
believe  the  permit  may  have  been  issued 
improvidently.  It  establishes  criteria  for 
determining  if  a  permit  was  issued 
improvidently.  (Generally,  a  permit  was 
issued  improvidently  if  at  the  time  of 
issuance  and  unabated  violation  or 
delinquent  penalty  or  fee  existed  which 
should  have  prevented  the  issuance,  or 
if  the  permit  was  conditionally  issued 
and  the  condition  subsequently 
breached.)  It  prescribes  remedial 
measures  including  establishment  of  a 
plan  to  correct  the  violation,  suspension 
of  the  permit  until  the  violation  is 
corrected,  and  rescission  of  the  permit. 
It  prescribes  permit  rescission 
procedures,  including  automatic 
suspension  and  rescission  in  the  certain 
circumstances. 

J.  Surface  and  Underground  Coal 
Mining  Permit — 405  KAR  8:030  and  405 
KAR  8:040 

The  proposed  amendment  revises  405 
KAR  8:030  section  2  and  405  KAR  8:040 
section  2  that  restructures  and  broadens 
the  current  permit  application 
requirements  regarding  identification  of 
interests.  In  particular,  the  amendment 
requires  more  detailed  information 
regarding  the  owners  and  controllers  of 
the  applicant,  including  the  percentage 
of  ownership,  location  in  the 
organizational  structure,  and  date  of 
assuming  the  position.  The  amendment 
further  requires  that  the  information  on 
ownership  and  control  be  updated  after 
the  applicant  is  notified  the  application 
is  approved  but  before  the  permit  is 
issued. 

The  proposed  amendment  revises  405 
KAR  8:030  section  3  and  405  KAR  8:040 
section  3  that  restructures  and  broadens 
the  current  permit  application 
requirements  regarding  past  violations 
attributable  to  the  applicant  and  its 
owners  and  controllers.  The  amendment 
further  requires  this  violation 
information  to  be  updated  after  the 
applicant  is  notifted  the  application  is 
approved  but  before  the  permit  is 
issued. 

4.  Enforcement— 405  KAR  12:020 

The  proposed  amendment  revises  405 
KAR  12:020  section  3(6)  that  requires 
that  within  60  days  after  issuing  an 
order  for  cessation  and  immediate 
compliance  the  Cabinet  shall  notify  in 
writing  any  person  who  has  been 
identified  as  owning  and  controlling  the 
permittee,  that  the  cessation  order  was 
issued  and  that  the  person  has  been 
identified  as  an  owner  or  controller. 


m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Kentucky  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicates  under  "dates"  or  at  locations 
other  than  the  Lexington  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4  p.m.  on  March  6. 1991.  If 
no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests4^l 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM,  Lexington 
Field  Office  listed  under  "addresses" 
by  contacting  the  person  listed  under 
"FOR  FURTHER  INFORMATION  CONTACT." 
All  such  meetings  will  be  open  to  the 
public  and,  if  possible,  notices  of 
meetings  will  be  posted  in  advance  at 
the  locations  listed  under  "ADDRESSES." 
A  written  summary  of  each  meeting  will 
be  made  a  part  of  the  Administrative 
Record. 


Fadatal  RagMer  /  Vol.  56,  No.  33  /  Tnwday.  February  19.  1991  /  Proposed  Rules 


LUt  of  SuHkIs  !■  N  Cnt  Pirt  n? 

iDtergovemmenta)  relatkHM,  Surfaca 
mining.  Underground  mining. 

Dated-  February  7. 1991. 
CariCdM*. 

As^istaitt  Dfrector.  Edstem  Support  Cottier. 
(FR  Doc  91-3797  Filed  2-15-91;  «:«  amj 
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30  CFR  Part  935 

Ohio  Pmaanant  Ragulatocy  Prografn; 
Ravision  of  AdaiMstrallva  Rula 

AOCNCY:  Onice  of  Surface  Mining 
Reclamation  and  Enforcement  (OSKQ. 
Interior. 

ACnow:  Proposed  rule. 

■UMMARV.  OSM  is  annoTincing  the 
receipt  of  proposed  Program 
Amendment  Number  48  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  onder  the  Surface  Mining 
Control  and  Reclamatioii  Act  of  1977 
(SMCRA).  The  amendments  are 
intended  to  revise  one  Ohio 
administrative  rule  to  indode  an 
experimental  reclamation  practice.  The 
revisions  concern  placement  of  excess 
spoil  fiD  and  drainage  cmtrols  for  that 
fill. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  aaiendmeots  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  dunng  whidi 
interested  persons  may  submit  written 
comments  oo  the  proposed  amendmenta. 
and  the  procedures  that  will  be  fol)o«ved 
regarding  the  public  hearing,  if  one  is 
requested. 

OATCac  Written  comments  must  be 
received  on  or  before  4  p.m.  on  March 
21, 19M.  U  requested,  a  pobbc  bearing 
on  the  proposed  amendonenta  will  be 
held  at  1  p.m.  on  March  la.  1991. 
Requests  to  present  oral  testimony  at 
the  hearing  must  be  received  on  or 
before  4  pji^on  March  a,  1981. 
AOONcaacac  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  I-  SeibeL  Director,  Columbus 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Ofaio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  pnbHc 
review  at  the  addresses  listed  below 
during  normal  business  hoars,  Monday 
through  Friday,  exchiding  holidays. 

Each  leqaestcr  aiay  receive,  free  of 
charge,  one  copy  irf  the  proposed 
amendments  b^  contacting  OSM's 
Columbus  Field  Office. 


O^rce  of  Surface  Mhring  Reclamation 
and  Enfofcemerrt,  Columbus  Field 
Office,  2242  SoQth  Hamilton  Road, 
room  202,  Colambus,  Ohio  43232 
Telephone:  (en4)  866-0678. 

Ohio  Department  of  Natural  Resources, 
Division  of  Redamation,  1855 
Fountain  Square  Court,  Building  H-3, 
Cohimbas,  Ohio  43224  Telephone: 
(614)  265-6675. 

F<m  PURTMCH  INFOflMATIOII  CONTACT 

Mr.  Richard  J.  Seibel,  Dtrector. 

Columbus  Field  Office,  (814)  888-0578. 

SUPPt.EMENTAilY  INFORMATION: 

I.  Background 

On  August  16k  1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identiHed  at  30  CFR 
935.11,  935.12.  935.15.  and  935.16. 

U.  Diacaasion  ol  the  Piopoaad 


By  letter  dated  January  9, 1991 
(Admtnistrative  Record  No.  OH-1433), 
Ohio  submitted  proposed  Program 
Amendment  Number  48.  The 
amendment  proposes  changes  to  Ohio 
Administrative  Code  (OAC)  section 
1501:13-9-07  paragraphs  (Ei(31(c)  and 
(F](I).  The  proposed  addition  of  new 
paragraph  {E)(3)(c)  would  allow  the 
Chief  of  the  Ohio  Department  of  Natural 
Resources.  Division  of  Reclamation  to 
approve  fill  designs  which  incorporate 
placement  of  excess  spoil  without 
horizontal  lifts  provided  that  the  face 
slope  does  not  exceed  4HnV.  The 
proposed  changes  to  praragrapb  (FXlJ 
would  exempt  fills  from  the 
requirements  for  diversions  and 
underdrains  if  the  fill  meets  the  criteria 
of  the  new  paragraph  at  (E7(3)(c). 

Ohio  proposed  these  changes  to 
incorporate  into  the  Ohio  program  an 
excess  spoil  fill  experimental  practice 
conducted  by  Peabody  Coal  Company 
on  Permit  C-1393.  OSM  reviewed  this 
experimental  practice  and  fooitd  it  to  be 
succesafol  as  judged  by  the  standards 
set  forth  m  30  CFR  785.13 
(Administrative  Record  No.  OH-1435). 
The  Cohmibus  Field  Office  of  OSM 
prepared  Addendum  B  (Admmistrative 
Record  No.  OH-1436)  to  the  final 
experimental  practice  report.  In  this 
addendum,  the  Columbus  Field  Office 
stated  that  TTiis  practice  confirms  that 


excess  spoil  can  be  placed  in  areas 
without  tbe  need  for  concurrent 
compaction  and  internal  drainage. 
provided  the  spoil  is  placed  on  tWe 
valley  floor  and  outslopes  are  reduced 
to  provide  the  factor  of  safety  specified 
in  the  regulations."  The  Columbus  Field 
Office  recommended  that  "rule  changes 
should  be  undertaken  to  aUow  excess 
spoil  disposal  within  the  constraints 
demonstrated  by  [this  experimental} 
practice." 

III.  Public  ConHnenf  Procetforea 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Columbus  Field  OSice 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Admtnistrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT*  by  4  p.m.  on  March  6. 1991.  If 
no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in  - 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearii^  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  alt  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  conmient  at  a  hearing,  "i 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wi.shing  to 
meet  with  OSM  representatives  to 
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liacDBS  the  preiposed  amendments  may 
(egueft  a  meet^  at  the  Columbus  Field 
Dffioe  by  contacting  the  person  listed 
inder  "FOR  FUrmSR  INFORMATION 
:ONTiCr."  All  such  meetings  shall  be 
ipen  to  the  pubHc  and,  if  possible, 
lotioes  ef  the  meetings  will  be  posted  at 
he  locations  listed  under  "adbresses." 
V  written  summary  of  each  public 
neeting  will  be  made  a  part  of  the 
\dmini*ti»tive  Record. 

ist  tifSubjects  in  M  OK  Part  ^5 

intergovernmental  relatiens,  Surface 
lining.  Underground  mining. 

Dated:  Febniary  7. 1991. 

kniC.  Close, 

Assistant  Director,  Eastern  Support  Center 

H  Doc.  91-37W  Filed  2-15-91;  8:45  am) 
IHJJNO  CODE  Ut»<0S4l 

30  CPR  Part  935 

Mo  Permanent  Reyulalory  Program; 
^evtsion  of  Adndntstrattva  Rule 

AQENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

summary:  OSM  is  announcing  the 
»«ceipt  of  proposed  Program 
Amendment  Number  49  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  imder  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRAJ.  The  amendments  are 
intended  to  revise  one  Ohio 
administrative  rule  to  reinstate  a 
provision  inadvertently  omitted  during 
the  development  of  a  previous  program 
amendment.  The  reinstated  provision 
would  allow  extensions  of  time -without 
accompanying  notices  of  violation  for 
resorling  •rtiat  is  delayed  because  of 
climatic  conditions. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendments, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

OA1 ES:  Written  comments  must  be 
received  'On  or  before  4  p.m.  on  March 
21,  1991.  if  requested,  a  public  hearing 
on  thepFopasBd.ameDdmeatB  will^e 
held  at  1  p.m.  on  March  18, 1991. 
Requests  to  pj'esent  orail  testimony  at 
the  hearing  must  be  received  on  .or 
before  4  p.m.  on  March  6. 1981. 


APORFUCt;  Written  comments  and 
requests  la  lestHy  at  the  hearing  ifaoahl 
be  mailed  <aniiand-Kielivered  to  Mr. 
Richard^  Selbd.  Direotor, Columbus 
Field  Office,  at  >the  address  liated  below. 
Copies  of  the  Ohio  progcam,  the 
proposed  amecdments.  end  all  aoitten 
comments  received  in  ieBpon«e  *o  this 
notice  will  .be  availaUe  lor  pi^ic 
review  at  the  addresses  listed  beknv 
during  normal  business  hours,  Monday 
throu^  Piiday,  excluding  hohdays.  Each 
requester  may  receive,  free  of  dnrge. 
one  copy  of  the  proposed  amendments 
by  ccmtracting  OSM's  Columbus  Field 
Office. 

Office  of  Surfaoe  Mining  Reolematien 
and  Enforcement,  Columbus  Field 
Office,  2242  South  Hamittoa  Road, 
room  202.  Columbus.  Ohio  43232 
Telephone:  (614)  866-0578. 

Ohio  Department  of  Natural  Resources, 
rUvision  x)f  Reclamation.  IS55 
Fountain  Square  Court  Ruikling  H-3, 
Columbus,  Ohio  43224  Telephone: 
i(614)  265-6675. 

FOR  FttRTHER4NFORMA1ieN  contact: 

Mr.  Richard  ).  Seibel,  Director, 

Columbus  Field  Office,  (614)  868-0578. 


I.  BackgrouBil 

On  August  16. 1982.  die  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  (he 
conditions  of  approval  of  the  Ohio 
program,  can  be  foimd  in  the  Aiigust  TO. 
1982  Federal  Register  (47  FR  340B8). 
Subseqiient  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  SO  CFR 
935.11.  935.12.  935.15.  and  S35.16. 

II.  Discussion  of  the  Proposed 
Amendments 

By  'letter 'dated  January  31, 1991 
(Administrative  Record  No.  OH-1441), 
Ohio  submitted  proposed  Program 
Amendment  Number  49.  Ohio  initiated 
this  amendment  to  reinstate  a  provision 
inadvertently  omitted  from  the  Ohio 
program  by  Program  Amendment 
Number  25.  The  Director  of  OSM 
approved  Program  Amendment  Niunber 
25  on  July  17, 1987  (52  FR  26971). 

Program  Amendment  Number  25 
deleted  most  of  former  paragraph  (AJ(D 
of  Ohio  Admioistrative  Code  (OAC) 
1501:13-7-06  and  transferred  the  buflc  of 
this  paragraph  to  paragraph  (B)(2}  ef 
OAC  1501:13-14-02.  In  drafting  the 
deletion  of  paragraph  (A)(1)  from  OAC 
1501:13-7-06,  Ohio  inadvertently  also 
deleted  paragraph  (A)(23. 


In  Program  ftmea^aieat  Number  46, 
Ohio  piso|MMes  te  'reinstate  tiie 
inadvertently  deleted  psowsions  in  a 
new  paragraph  (D)  to  OACaection 
15(n:13-B-^a.  Ohio ss  feinstating  (he 
deleted  provisions  in  OAC  1501:13-9-03 
rather  than  in  OAC  1501:13-7-06 
because  the  previsienscooceiin  resattn^ 
perfonmanoe  standards  -whicfa  are  the 
subject  of  OAC  1501:l»-9-0S. 

Proposed  paragraph  ^  t>f  OAC 
1501:13-9-03  iwosdd  allow  permittees  to 
app^  ior  an  eKtension  af  tine  if 
reaoiling  and  protection  of  thait  Teseihng 
cannot  >naiaBaldy  be  done  with  the 
prescribed  time  ikiaH  because  tif  cliratic 
con(MtiaiB.  Tbe  proposed  paragraph  (O) 
would  ako  pnvide  that  the  Chief  of  the 
OhiOiOeiMrtment  of  Natoral  Resources, 
Division  Of  HedamatioB  (the  Chief)  shall 
not  issue  a  notice  of  violation  for 
delinquent  Declamation  under  OAC 
1501:13-7-06  paragraph  (A)  during  diese 
time  extensions. 

in.  Public -Comment  Procedures 

In  accordance  wffh  ^te  provisions  «t 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed i)y  Ohio  satisfy  the  tipplicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Columbus  Field  Olfice 
will  not  necessarily  he  considered  io  (he 
final  rulemaking  or  included  in  the 
Administrative  Jleoocd. 

Public  Hearing 

Persons  wishing  to  xwmmanl  at  the 
public  hearing  should  contact  the  person 
listed  trnder  ''FOR  FURTHER  INFORMATION 
CONTACT"  by  4  p.m.  on  March  «,  1991.  ff 
no  one  requests  an  opportunity  to 
comment  at  a  pubhc  hearing,  the  hearing 
will  not  'be  held. 

Ffling  of  a  written  statement  at  the 
time  of  theliearing  is  requested  as  it  will 
greatly  assiat  the  transcriber. 
Submiserion  of  written  statements  in 
advance  of  flie  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

Tlie  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
beenachadulad  to  (x>mment  and  who 
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wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under  "KM  nMTNm  mromiATiON 
CONTACT."  All  such  meetings  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  "AOOMCSSCS." 
A  written  summary  of  each  public 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated  February  7, 1991. 
CariCCkiM. 

Assistant  Director,  Eastern  Support  Center 
[FR  Doc  91-3799  Filed  2-15-«l:  8:45  am] 
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DEPARTMEMT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  15 

(CQOM-043] 

mN2115-AOS2 

Fadaral  PUotaga  Raquhramant  for 
Foraign  Vaaaals  and  U.S.  Vaasels 
SaiNng  on  Ragiatar  in  Cartain 
Daaignatad  Watars  Within  ttw  States 
of  Oragon  and  Washington 

AOCNCV:  Ckiast  Guard.  DOT. 

ACTKM:  Notice  of  proposed  rulemaking. 


:  In  the  absence  of  State  laws, 
the  Coast  Guard  proposes  to  require 
Federal  pilots  for  foreign  vessels  and 
U.S.  vessels  sailing  on  register  transiting 
the  Columbia  River  within  the  States  of 
Oregon  and  Washington,  and  the 
Willamette  River,  Coos  Bay,  and 
Yaquina  Bay  within  the  State  of  Oregon. 
This  is  necessary  to  safeguard  these 
narrow,  hazardous,  and  environmentally 
sensitive  waters. 

DATES:  Comments  must  be  received  on 
or  before  March  21, 1991. 
AOORCSSCS:  Comments  may  be  mailed 
to  the  Executive  Secretary.  Marine 
Safety  Council  (G-LRA-2/34)  (CGD  90- 


043),  U.S.  Coast  Guard.  Washington.  DC. 
20593-0001.  Comments  received  may  be 
inspected  or  copied  at  the  Office  of  the 
Marine  Safety  Council,  U.S.  Coast 
Guard  Headquarters,  Room  3406.  2100 
Second  Street  SW..  Washington,  DC 
20593-0001  between  8  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
Holidays.  The  telephone  number  is  (202) 
267-1477. 

PON  PUfrrHCII  INFOMMATION  CONTACT: 
Mr.  John  J.  Hartke,  Merchant  Vessel 
Personnel  Division  (G-MVP/12),  Room 
1210,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001,  (202)  267-0217. 
SUPPIEMCNTARY  INFOBMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGD  90-043)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public  ' 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
"ADDRESSES."  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rule  are:  Mr.  John ).  Hartke, 
Project  Manager,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  and  Mr.  Nicholas  Grasselli, 
Project  Counsel,  Office  of  Chief  Counsel. 

Background  and  Purpose 

Title  46  U.S.C.  8503  provides  that  the 
Secretary  may  require  a  Federally 
licensed  pilot  on  self-propelled  vessels 
when  a  pilot  is  not  required  by  State  law 
and  the  vessel  is  engaged  in  foreign 
commerce  and  operating  on  the 
navigable  waters  of  the  United  States. 
Additionally,  the  statute  provides  that 
Federal  authority  to  require  a  pilot  on 
such  vessels  is  terminated  when  the 
State  having  jurisdiction  establishes  a 
requirement  for  a  State  licensed  pilot 
and  notifies  the  Secretary  of  that  fact. 


As  a  result  of  a  recent  incident  at  the 
Peavey  Grain  Terminal  in  Kalama,  WA. 
it  was  brought  to  the  public's  attention 
that  foreign  vessels  and  U.S.  vessels 
sailing  on  register  are  not  required  by 
the  States  of  Oregon  and  Washington  to 
take  a  State  licensed  pilot.  This  means 
that  vessels  engaged  in  foreign 
commerce,  mostly  foreign  vessels,  do 
not  have  to  take  a  pilot  when  traversing 
U.S.  navigable  waters  within  the  States 
of  Oregon  and  Washington.  While  this 
has  not  occurred  very  frequently,  due  to 
the  fact  that  a  part  of  the  pilotage  fee  (2/ 
3)  must  still  be  paid,  there  is  nothing  to 
prevent  its  continued  or  increased 
practice.  The  Coast  Guard  believes  that 
this  is  an  unsafe  practice  and  represents 
an  unacceptable  risk  to  certain  narrow, 
hazardous,  and  environmentally    . 
sensitive  waters  within  the  States  of 
Oregon  and  Washington. 

The  Columbia  River  rises  in  British 
Columbia,  Canada,  through  which  it 
flows  for  some  370  nautical  miles  before 
entering  the  continental  United  States  in 
northeast  Washington.  Thence  it  flows 
south  to  its  junction  with  the  Snake 
River,  from  which  it  curves  West  and 
forms  the  boundary  between  the  States 
of  Oregon  and  Washington  for  the 
remainder  of  its  course  to  the  Pacific 
Ocean.  The  length  of  the  river  is  647 
nautical  miles  in  the  United  States.  The 
Willamette  River  in  Oregon  is  one  of  its 
major  tributaries. 

The  Columbia  and  Willamette  Rivers 
are  navigable  by  deep-draft  vessels  to 
Vancouver.  Washington,  and  Portland, 
Oregon.  Commerce,  both  foreign  and 
domestic,  is  extensive.  During  1989, 
there  were  approximately  2019  foreign 
vessel  transits  in  the  Columbia  River. 
701  in  the  Willamette  River,  112  in  Coos 
Bays,  and  20  in  Yaquina  Bay.  These 
transits  were  in  addition  to  U.S. 
domestic  self-propelled  vessel  traffic 
(209  transits).  1610  barge  transits,  and 
extensive  pleasure  craft  activity. 
Imports  include  petroleum  products, 
bulk  salt,  bulk  cement,  alumina, 
manufactured  general  and  containerized 
cargo.  Exports  are  principally  logs, 
lumber,  forest  products,  grain,  flour, 
chemicals,  fruit,  fish,  general  and 
container  cargo,  and  general 
merchandise. 

The  Columbia  River  bar  is  reported  to 
be  very  dangerous  because  of  sudden 
and  unpredictable  changes  in  the 
currents,  often  accompanied  by 
breakers,  and  ebb  currents  can  attain 
velocities  of  6  to  8  knots.  Since  logging  is 
one  of  the  main  industries  of  the  region, 
free  floating  logs  and  submerged 
"deadheads"  or  "sinkers"  are  a  constant 
source  of  danger  in  the  Columbia  and 
Willamette  Rivers. 
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In  the  iib8eiice<tf  State  law,  the  Coast 
Guard  is  therefore  proposing,  under  the 
provisions  «f  <4B  U£.C  tSOS,  1o  lest^sh 
a  irequireaient  that  {foreign  vesseOs  and 
U.S. -vessela  sailing  en  register  take  « 
Federal  pilot  «m4w«  transiting  the 
Columbia  Kiver  wMuo  llw  States  off 
Oregon  and  "Washington,  «nd  'the 
Willamette  River.  Cees  Bay,  «nd 
Yaquina  Bay  «^fhin  the  'State  (rf  Oregon. 

Regulatary  £va3u«tioa 

This  proposed  regulation  is 
considered  to  be  non^major  under 
Executive  Order  1Z291  and  non- 
significant under  Departmerrt  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  PR  11040,  February  26, 
1979).  A  Regulatory  Impact  Analysis 
under  Executive  Order  12291  is  not 
required.  A  separate  draft  Regulatory 
Evahiafion  has  not  been  prepared 
because  the  Order  Guard  expects  the 
economic  impact  of  the  proposed 
regulation  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  -uraiecessaTy. 

The  recent  grounding  of  the  EXXON 
VALDEZ  and  subsequent  oil  spiQ  in 
Alaska's  Prince  William  Sound  has 
focused  much  attention  on  the  need  lor 
increased  vessel  navigation  safety  in  our 
nations  ports  and  waterways. 

Foreign  vessels  and  U.S.  vessels 
sailing  on  register  routinely  employ 
Oregon  State  pilots,  however,  it  is 
voluntary  rather  than  mandalory. 
Several  of  such  vessels  have  recently 
been  navigated  in  Oregon  and 
Washington  waters  without  a  pilot.  This 
is  an  unsafe  practice  and  represents  an 
unacceptable  risk  to  human  life, 
property,  and  the  environment. 

This  project  wenld  promote  safety  by 
requiring  a  Federal  pilot  for  foreign 
vessels  and  U.S.  vessels  sailing  on 
register  in  certain  designated  waters 
where  the  States  of  Oregon  and 
Washington  do  not  require  a  State 
bcensed  pilot,  with  the  attendant 
benefits  of  decreasing  the  likelihood  of 
an  incident  by  requiring  a  pilot  who  is 
an  expert  in  local  knowledge  and 
navigation.  Understate  law, State 
licensed  pilots  are  required  to  hold 
Federal  pilots  licenses  and  therefore  can 
provide  the  services  proposed  by  this 
rulemaking. 

As  indicated,  the  normal  practice  is 
that  foreign  vessels  and  U.S.  vessels 
sailing  on  register  take  State  pilots. 
Therefore,  the  tmly  added  cost  would  "be 
the  additional  pilotage  chaise  (M>  of  the 
fee)  incurred  by  the  small  nnmfber  of 
vessels  that  previously  did  not  take  a 
pilot,  but  TTOw  would  be  required  to  take 
a  pilot  if  these  proposed  regulaSons  are 
adopted. 


SmaUgaHtiwi 

Under  the  <Regulat«ry  Plenibility  Act 
(5 IXSH ^ta.£lseq.]. ithe Coast  Guard 
must  consider  whether  this  juoposal  will 
have  a  sigaifictRit  -eoonomic  Impact  eo  a 
substantial  niuBberafsmaU -entities. 
"Small  entities"  indnde  independeslly 
owned  md  operated  small  bssineMes 
that  are  aiot  domtnant  in  Iheir  ifieiU  and 
that  otherwise  i}ualify  as  '^mall 
business  conoems"  under  sectian  8  of 
the  Small  Business  Act  tlS  US.C.  «32). 

Since  most  vessels  already  voluntaHly 
ei^age  a  pAsA,  the  naoii>er'af  vesseis 
affected  by  this  rulemaking  is  not 
expected  to  be  substantial.  The  Coast 
Gaacd  eiqpeots  the  ii^iact  ai  this 
proposail  to  be  mtnimal.  Therelore,  Ihe 
Coast  Guard  certifies  \inder  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  sraadl 
entities. 

Paperwork  KedotiSon  Adt 

This  rulemaking  contains  no  new 
information  collection  or  recordkeeping 
requirements. 

Federalism 

Congress  specifically  provided,  under 
46  U.S.C.  85a3(a),  that  the  Federal 
Government  may  reqnire  a  Federally 
licensed  pilot  when  a  pilot  is  not 
required  by  State  law.  The  States  of 
Oregon  and  Washington  do  not  have  a 
requirement  for  a  State  pilcrt;  therefore, 
the  Federal  Government  may  act  to 
require  a  Federally  licensed  pilot. 
However,  under  46  U.S.C.  8503(b),  the 
Federal  Govenmient's  arrthority  to 
require  pildts  is  only  effective  until  fte 
State  having  jurisdiction  establishes  a 
requirement  for  a  State  pilot,  and 
notifies  the  Coast  Guard  of  that  fact. 

Based  on  the  information  available  to 
it  at  the  present  time,  the  Coast  Guard  is 
unable  to  determine  whether  the 
proposed  rule  would  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  assessment. 
If  the  States  of  Oregon  and  Washington 
adopt  itegislation  requiring  State 
licensol  pilote  for  foreign  vessels  and 
U.S.  -weswk  saiting  tm  register,  the 
Coast  Guard  would  be  required  to 
wididnrw  the  proposed  requirement  lor 
a  Federal^  licensed  pilot.  Thus,  ^ 
States  of  Oregon  and  Washington  liave 
the  statutory  authority  to  override  flie 
Coast  Guard's  proposal  in  this 
rulemaking.  The  Coast  Guard 
specTTioalfy  seeks  ptA)Kc  comment  on 
the  federalism  imf^ical^ons  of  Ihis 
proposal. 


Environment 

The  Coast  Guard  considered  the 
environmental  Im^ct  af  this  pjQposal 
and  concluded  that  Huuier  sectian  ZM.Z 
of  Commandant  kistiuotion  Ml6475Jfi, 
this  proposal  is  categodcally  excluded 
from  further  environmental 
documentation.  This  action  is  being 
performed  as  a  part  of  Oeast  Gsard 
operations  to  carry  out  Stdtoloiy 
authority  in  the  areas  of  maritime  safety 
and  protection'of  the  environment. 

A  Categorical  Exclusion 
Determination  Is  avaflMe  in  the  docket 
for  inspection  or  £c^ying  where 
indicated  under  "Addresses." 

list  of  SubjecU  in  46  CFR  Part  15 

Marine  safety,  Navigation  (watei^. 
Vessels,  Offshore  supply  vessels.  Mobile 
offshore  drilling  units,  CitizKimliip, 
Seamen,  Crewmemhers. 

For  the  reasons  set  out  in  the 
preamble,  46  CFR  part  15  is  proposed  to 
be  amended  «s  loUows: 

PART  15    jyMWMIMG  REQUIREMENTS 

1.  The  authority  citHtian  for  part  IS 
continues  to  read  as  follows: 

AutiMMty:  46  U.S,C.  2103.  3703. 8105.  6503: 
49  CHt  1.45.  IM. 

2.  Section  15.812  is  amended  by 
adding  a  new  par^rapk  (h)  to  read  as 
follows: 


S  1S412 


(h)  Foreign  vessels  and  U.S.  vessds 
sailing  on  register  must  be  under  the 
direction  and  control  of  en  individual 
holding  a  first  class  pilot's  license  issued 
by  the  Coast  Guard,  appropriately 
endorsed  im  tiie  route  to  be  traversed, 
on  the  following  U.S.  navigable  waters: 

(1)  The  Colnraljia  River.  Oregon/ 
Washington,  between  river  mile  0.0  at 
its  mouth,  and  the  Interstate  5  Highn'ay 
Bridge  (river  mile  106.5)  at  Vancouver, 
Washington; 

(2)  The  Williamette  River,  Oregon, 
between  river  mile  0.0  at  its  uiouth,  and 
the  Steel  Bridge  {river  mile  12.1)  at 
Portland.  Oregon; 

^aj  Coos  Bay,  Oregon,  between  the 
Pacific  Ocean  and  the  head  of 
navigation,  including  tributary  waters: 
and 

(4)  Yaquina  Bay,  Oregon,  between  Ibe 
Pacific  Ocean  and  the  liead  of 
navigation,  including  tributary  waters. 
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Dated:  February  13, 1991. 
DJLWhittan. 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
En  vironmen  to  I  Protection. 

[FR  Doc  91-3851  Filed  2-15-91: 8:45  am] 
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GENERAL  SERVICES 
AOMINISTRATIOM 

48  CFR  Parts  522  and  552     . 
[QSAR  Notice  Na  5-129A] 

Qeneral  Services  Administration 
Acquisition  Regulation;  Price 
Adjustment  Clause  for  Service 
Contracts 

AOENCy:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Proposed  nile. 

•UMMARV:  This  notice  invites  conunents 
on  a  proposed  change  to  the  General 
Services  Administration  Acquisition 
regulation  (GSAR)  that  would  revise 
section  522.1006  to  prescribe  a  Fair 
Labor  Standards  Act  and  Service 
Contract  Act — Price  Adjustment  clause 
for  use  in  fixed  price  service  contracts 
that  contain  the  FAR  clause  at  52.222- 
41,  Service  Contract  Act,  as  amended, 
and  are  multiple  year  contracts  or 
contracts  with  options  to  renew  that 
exceed  the  small  purchase  limitation. 
The  proposed  change  would  also 
provide  for  use  of  an  Alternate  to  the 
basic  clause  that  provides  a  formula  for 
computing  adjustments  to  certain 
building  service  contracts  that  are  not 
expected  to  exceed  $100,000  per  annum 
and  will  be  awarded  through  sealed 
bidding.  The  text  of  the  Fair  Labor 
Standards  Act  and  Service  Contract 
Act — Price  Adjustment  (Multiple  Year 
and  Option  Contracts)  clause  in  section 
552.222-43  would  also  be  revised  to 
eliminate  the  ceiling  on  recoverable  cost 
increases  during  out  years  of  multiple 
year  contracts  or  option  years.  Instead 
of  a  ceiling,  the  proposed  clause 
substitutes  a  requirement  that  when  the 
contracting  officer  challenges  the  wage 
rates  or  fringe  benefits  in  a  Collective 
Bargaining  Agreement  (CBA)  which  only 
applies  to  a  GSA  and/or  other  Federal 
contract  as  being  at  substantial  variance 
or  questions  whether  a  CBA  is  the  result 
of  arm's-length  bargaining,  and  the 
Department  of  Labor  (DDL)  determines 
in  accordance  with  the  variance 
procedures  at  29  CFR  part  4  that  the 
wages  are  at  substantial  variance  or 
were  not  the  result  of  arm's-length 
bargaining,  then  the  contractor  shall 
repay  the  Government  that  portion  of 


the  payments  made  under  the  contract, 
if  any,  that  were  designed  to 
compensate  the  contractors  for 
increases  in  wages  later  determined  to 
be  at  variance.  The  proposed  clause  and 
Alternate  would  be  used  instead  of  the 
FAR  clause  at  52.222-43.  Fair  Labor 
Standards  Act  and  Service  Contract 
Act — Price  Adjustment  (Multiple  Year 
and  Option  Contracts)  pursuant  to  a 
proposed  class  deviation  to  the  Federal 
Acquisition.regulation  (FAR)  to  be 
approved  in  accordance  with  48  CFR 
1.404. 

DATES:  Comments  are  due  in  writing  on 
or  before  March  21. 1991. 

ADDRESSES:  Comments  should  be 
addressed  to  Marjorie  Ashby,  OfHce  of 
GSA  Acquisition  Policy  (VP).  18th  and  F 
Streets  NW.  room  4026.  Washington.  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ida  Ustad,  Office  of  GSA  Acquisition 
Policy.  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

For  the  past  10  years.  GSA  has  been 
using  a  price  adjustment  clause  in 
building  service  contracts  that  varies 
from  the  clause  originally  prescribed  in 
the  Federal  Procurement  Regulations 
(FPR)  and  later  incorporated  in  the  FAR. 
The  clause  is  used  in  Service  Contract 
Act  covered  contracts  that  are  either 
multiple  year  contracts  or  contracts  with 
options  to  provide  for  price  adjustments 
resulting  from  the  inclusion  of  revised 
wage  determinations  in  subsequent 
years  of  performance.  GSA  believed 
that  its  clause  served  the  same  purpose 
as  the  FPR  and  FAR  clause,  and  was 
therefore  consistent  with  the  regulatory 
prescription  permitting  agencies  to  use 
"another  clause,  which  accomplishes  the 
same  purpose."  Although  challenged  by 
means  of  protest  and  contract  dispute, 
use  of  the  clause  was  supported  by  both 
General  Accounting  Office  and  the  GSA 
Board  of  Contract  Appeals.  However,  in 
a  September  13. 1990,  decision  of  a  GSA 
guard  service  contract,  the  Comptroller 
General  overruled  its  previous  decisions 
upholding  the  use  of  the  GSA  clause  and 
opined  that  the  GSA  clause  did  not 
accomplish  the  same  purpose  as  the 
FAR  clause  because  the  ceiling  limited 
the  pass-through  of  increased  contractor 
costs  resulting  from  increases  in  wage 
rates  during  option  years  to  the 
Government  while  the  FAR  clause 
contemplates  a  total  pass-through.  IBI 
Security  Services,  Inc.,  B-239569, 
September  13, 1990. 

The  two  primary  distinctions  between 
the  existing  GSAR  clause  and  the  FAR 
clause  are:  (1)  The  formula  for 


computing  adjustments  and  (2)  the 
ceiling. 

The  FAR  clause  requires  contractors 
to  submit  a  claim  for  a  price  adjustment 
within  30  days  after  the  revised  wage 
determination  is  incorporated  in  the 
contract.  In  making  the  claim  the 
contractor  must  submit  a  statement  of 
the  amount  claimed  and  any  relevant 
supporting  data,  including  payroll 
records,  to  the  Contracting  officer.  The 
contracting  officer  must  then  review  the 
information  submitted  and  take 
appropriate  steps  to  verify  the  validity 
and  accuracy  of  the  claim  before 
modifying  the  contract  to  make  an 
adjustment. 

The  existing  GSAR  clause  provides  a 
formula  for  adjusting  a  certain 
percentage  of  the  monthly  or  hourly 
contract  price  based  upon  the  increase 
or  decrease  in  wages  required  to  be  paid 
by  the  contractor  in  order  to  comply 
with  wage  determinations  issued  by  the 
DOL. 

The  formula  in  the  GSAR  clause  was 
developed  for  use  in  contracts  awarded 
using  sealed  bidding  procedures.  In  such 
cases,  offerors  submit  lump  sum  prices 
and  the  Government  has  no  information 
as  to  how  the  lump  sum  was  developed. 
Without  a  formula,  considerable  effort 
would  be  required  of  the  contracting 
officer  and  audit  staffs  to  verify  that  the 
adjustments  claimed  are  appropriate.  In 
the  building  services  area.  GSA 
experience  allows  it  to  accurately 
estimate  within  a  small  margin  of  error 
the  portion  of  the  contract  price 
attributable  to  labor  cost. 

The  FAR  clause  provides  for  a  pass- 
through  of  the  increased  costs 
associated  with  increasing  wages 
actually  paid  to  employees  in  order  to 
comply  with  a  revised  wage 
determination.  The  current  GSA  clause 
provides  a  ceiling  on  recoverable  cost 
increases  during  out  years  of  multiple 
year  contracts  or  option  years. 

GSA  placed  a  ceiling  on  contract  price 
increases  because  the  agency  found  that 
the  CBAs  pertaining  to  multiple  year 
contracts  and  contracts  with  options  to 
extend  the  period  of  performance, 
frequently  covered  ordy  the  Federal 
facilities  that  were  the  subject  of  the 
Government  contract.  In  such  cases, 
contractors  did  not  have  the  normal 
incentive  to  hold  down  costs  that  the 
market  would  otherwise  produce.  The 
result  was  significant  increases  in 
contract  prices  due  to  the  contractor's 
ability  to  simply  pass  the  total  cost  of 
increased  wages  on  to  the  Government. 

As  outlined  in  the  summary  of  this 
proposed  rule,  GSA  proposes  to  deviate 
from  the  FAR  and  revise  the  existing 
GSAR  clause  to  eliminate  the  ceiling. 
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The  proposed  rule  would  then  substitute 
a  requirement  that  when  the  contracting 
officer  challenges  the  wage  rates  or 
fringe  benefits  in  a  CBA  which  only 
applies  to  GSA.  and/or  other  Federal 
contracts,  as  being  at  substantial 
variance  or  questions  whether  a  CBA  is 
the  result  of  arm's-length  bargaining.and 
the  DOL  determines,  in  accordance  with 
the  variance  procedures  in  29  CFR  part 
4,  that  the  wages  are  at  substantial 
variance  or  were  not  the  result  of  arm's- 
length  bargaining,  then  the  contractor 
shall  repay  the  Government  that  portion 
of  payments  which  were  made  under  the 
contract,  if  any,  as  a  result  of  the 
adjustment  in  the  contract  price  to 
compensate  the  contractor  for  increases 
in  the  wages  later  determined  by  DOL  to 
be  at  variance. 

Additionally.  GSA  proposes  to  limit 
the  use  of  the  formula  for  adjusting  the 
contract  price  to  certain  building  service 
contracts  that  will  be  awarded  using 
sealed  bidding  procedures  and  for  which 
the  Assistant  Commissioner  for 
Procurement,  Public  Buildings  Service, 
has  collected  data  to  support  its 
estimate  of  the  percentage  of  the 
contract  price,  which  represents  labor 
costs  subject  to  adjustment.  This 
proposed  rule  considers  comments 
received  on  an  earlier  proposal  that  was 
published  in  the  January  5, 1990.  Federal 
Register  (65  FR  445)  and  concerns 
expressed  by  the  Subcommittee  on 
Labor  Standards,  Committee  on 
Education  and  Labor.  U.S.  House  of 
Representatives. 

B.  Executive  Order  12291 

The  Director.  Office  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  December  14, 1984.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule. 

C.  Regulatory  Flexibility  Act 

The  proposed  rule  may  have  an 
economic  effect  on  a  substantial  number 
of  small  entities.  Accordingly,  an  initial 
regulatory  flexibility  analysis  has  been 
prepared  and  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Copies  of  the 
initial  regulatory  flexibility  analysis  are 
available  for  public  comment  from  the 
office  identified  above.  The  regulatory 
flexibility  analysis  indicates  that  the 
rule  will  affect  contractors  that  are 
awarded  multiple  year  service  contracts 
or  service  contracts  with  options  to 
extend  the  period  of  performance,  that 
are  Service  Contract  Act  (SCA)  covered 
contracts.  GSA  awarded  approximately 
650  SCA  covered  contracts  over  $25,000 
valued  at  approximately  $94  million 
during  Fiscal  Year  1990.  Approximately 


sixty  five  percent  of  the  contracts  were 
awarded  to  small  business  concerns. 

D.  Faperworii  Reduction  Act 

This  proposed  rule  does  not  contain 
information  collection  requirements  that 
require  the  approval  of  OMB  under  the 
Paperwork  Reduction  Act  of  1980  [44 
U.S.C  3501). 

List  of  Subjects  in  48  CFR  Parts  522  and 
552 

Government  procurement. 

It  is  proposed  that  48  CFR  parts  522 
and  552  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  522  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  48e(c). 
PART  522— {AMENDED! 

Subpart  522. 1 0    Service  Contract  Act 
of  1965 

2.  Section  522.1006  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


522.1006    Clauses  for  contracts 
$2,500. 


(b)  The  contracting  officer  shall  insert 
the  clause  at  552.222-43,  Fair  Labor 
Standards  Act  and  Service  Contract 
Act — Price  Adjustment  (Multiple  Year 
and  Option  Contracts),  in  solicitations 
and  contracts  instead  of  the  FAR  clause 
at  52.222-43.  The  clause  is  to  be  inserted 
in  fixed-price  service  contracts  that 
exceed  the  small  purchase  limitation, 
contain  the  clause  at  52.222-41,  Service 
Contract  Act  of  1965.  as  amended,  and 
are  multiple  year  contracts  or  contracts 
with  options  to  renew.  Contracting 
officers  in  Public  Buildings  Service  may 
use  the  clause  with  its  Alternate  I  in 
certain  types  of  building  service 
contracts  that  do  not  exceed  $100,000 
per  annum,  will  be  awarded  through 
sealed  bidding,  and  for  which  the 
Assistant  Commissioner  for 
Procurement  (PP)  has  established  a 
percentage  of  the  contract  price  to  be 
adjusted. 


PART  552— (AMENDED] 

Subpart  552.2    Text  of  Provisions  and 
Clauses 

3.  Section  552.222-43  is  revised  to  read 
as  follows: 

552.222-43    Fair  Ubor  Standards  Act  and 
Sarvic*  Contract  Act— pric*  adlustment 
(multipl*  yaar  and  option  contracts). 

As  prescribed  in  522.1006(b),  insert  the 
following  clause: 


Fair  Labor  Standards  Act  and  Service 
Contract  Act — Price  Adjustment  (Multiple 
Year  and  Option  Contracts)  (XXX  1991) 
(Deviation  FAR  52.222-13) 

(a)  This  clause  applies  to  both  contracts 
subject  to  area  prevailing  wage 
determinations  and  contracts  subject  to 
collective  bargaining  agreements. 

(b)  The  Contractor  warrants  tliat  the  prices 
in  this  contract  do  not  include  any  allowance 
for  any  contingency  to  cover  increased  costs 
for  which  adjustment  is  provided  under  this 
clause. 

(c)  The  wage  determination,  issued  under 
the  Service  Contract  Act  of  1965,  as  amended 
(41  U.S.C  351,  et  seq.],  by  the  Administrator, 
Wage  and  Hour  Division.  Employment 
Standards  Administration.  U.S.  Department 
of  L.abor,  current  on  the  anniversary  date  of  a 
multiple  year  contract  or  the  beginning  of 
each  renewal  option  period,  shall  apply  to 
this  contract.  If  no  such  determination  has 
been  made  applicable  to  this  contract,  then 
the  Federal  minimum  wage  as  established  by 
section  6(a)(1)  of  the  Fair  I^bor  Standards 
Act  of  1938.  as  amended  (29  U.S.C.  206), 
current  on  the  anniversary  date  of  a  multiple 
year  contract  or  the  beginning  of  each 
renewal  option  period,  shall  apply  to  this 
contract. 

(d)  The  contract  price  or  contract  unit  price 
labor  rates  will  be  adjusted  to  reflect  the 
Contractor's  actual  increase  or  decrease  in 
applicable  wages  and  fringe  benefits  to  the 
extent  that  the  increase  is  made  to  comply 
with  or  the  decrease  is  voluntarily  made  by 
the  Contractor  as  a  result  of: 

(1)  The  Department  of  Lal>or  wage 
determination  applicable  on  the  anniversary 
date  of  the  multiple  year  contract,  or  at  the 
beginning  of  the  renewal  option  period.  For 
example,  the  prior  year  wage  determination 
required  a  minimum  wage  rate  of  $4.00  per 
hour.  The  Contractor  chose  to  pay  $4.10.  The 
new  wage  determination  increases  the 
minimum  rate  to  $4.50  per  hour.  Even  if  the 
Contractor  voluntarily  increases  the  rate  to 
$4.75  per  hour,  the  allowable  price 
adjustment  is  $.40  per  hour 

(2)  An  increased  or  decreased  wage 
determination  otherwise  applied  to  the 
contract  by  operation  of  law;  or 

(3)  An  amendment  to  the  Fair  Labor 
Standards  Act  of  1938  that  is  enacted  after 
award  of  this  contract,  affects  the  minimum 
wage,  and  becomes  applicable  to  this 
contract  under  law. 

(e)  Any  adjustment  will  be  limited  to 
increases  or  decreases  in  wages  and  fringe 
benefits  as  described  in  paragraph  (c)  of  this 
clause,  and  the  accompanying  increases  or 
decreases  in  social  security  and 
unemployment  taxes  and  workers' 
compensation  insurance,  but  shall  not 
otherwise  include  any  amount  for  general 
and  administrative  costs,  overhead,  or  profit. 

(f)  The  Contractor  shall  notify  the 
Contracting  Officer.of  any  increase  claimed 
under  this  clause  within  30  days  after 
receiving  a  new  wage  determination  unless 
this  notification  period  is  extended  in  writing 
by  the  Contracting  Officer.  The  Contractor 
shall  promptly  notify  the  Contracting  Officer 
of  any  decrease  under  this  clause,  but  nothing 
in  the  clause  shall  preclude  the  Government 
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(End  of  Clause) 


Alternate  I  pUDCim) 
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hoar,  lb*  ailavnfalK  pitee  adfaahaaat  ia  140 
per  hoar  or  M  peteaat 


(^  The  caalraet  pnea  Mil  be  adiualad 
upward  oi  daMRuaard  by  tha  Caalracting 
Officer,  using  the  formula  in  paragraph  (d).  to 
reflect: 

(11  Aa  increased  or  deciaaaad  wage 
determination  otherwise  applied  to  the 
contract  by  opaiatioa  of  (aw;  or 

(Z)  An  amendment  to  the  Fair  Labor 
Standards  Act  of  tOS  that  is  enacted  after 
award  of  this  contract,  affects  the  minimum 
wage,  and  bacoasea  applicable  to  thia 
contract  under  law. 

*  The  Contracting  Officer  shall  insert  the 
percentage  of  th*  tatii  optiaa  ar  vuhipl*  year 
price  that  repreaants  the  labor  and  labor 
burden  cost  established  by  the  Assistant 
Commissioner,  Offioe  of  Procurement,  PBS, 
for  the  varfoua  type*  of  building  service 
contracts.  Thia  AUsinate  atey  only  be  used 
for  the  types  of  building  services  Oiat  tte 
Assistant  Commissiaaer  haa  aaUhliahed  a 
percentage  of  the  contract  price,  which 
represents  labor  corla  aad  ia  la  he  adfaated. 

**  Contracting  Officer  insert  description  of 
tha  unit  price,  e.^.  monthly,  hourly. 

Datedi  February  8,  I99t. 
Richard  RHopfm. 

Associate  AdtimmtTmlorfor  Ac^tmition 
Policy. 
(FR  Doc.  91-3745  Filed  2-15-01;  8:45  aasf 
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49  cm  Part  571 


RIN  ztaT-Aoas 


Fadaral  Itotor  Vahicto  Safaty 
Standarda;  Occupant  Craah  Prolactibn 

AOENCV:  National  Highway  T>8ffic 
Safety  Administntkifi  (NHTSA),  DOT. 
action:  Terminatioa  of  rulemakfng. 

SUMMMW:  Thia  BoCice  annouicM  tiie 
termination  •!  rutciimkii^  wfth  regard  to 
tension-relieving  device*  oa  safety  belt 
systems.  That  rodenaking  wae  hiitiated 
in  responae  Id  a  petition  Red  by  hfr. 
Mark  Coodtoo,  asking  the  agency  to 
prohibit  the  installed  on  tension- 
relieving  devices.  The  safety  standards 
currently  permit  tension-relieving 
devices  to  be  inatofled  on  safety  belt 
systems,  because  the  agency  believed 
that  those  devices  covfd  promote  the  use 
of  safety  belts.  Upon  reexamination  of 
the  issue  subaequent  to  panting  Mc. 
Coodson's  petition,  NHTSA  determined 
that  further  rulemaking  actions  are 
unoecesaavy.  All  vehide  manufactorers 
have  either  tfiacenfimnd  or  platt  to 
discontinue  by  the  end  of  the  1891  motiel 
year.  Ibe  use  of  tenaion-relicviny  devices 
on  safety  belt  systems. 


ICOKTACr 

Mr.  Clarke  Harper,  Frontal  Oasli 
Protectkn  ENvinan,  NIU4-12,  room  532a 
NHTSA,  400  Seventh  Street  SW., 
Washif^ton.  DC  20690  (202-366-2204). 
SUPPLeMBITART  INPOMMTION:  Standard 
No.  206.  Occupant  Crash  PhJtection  (49 
CFR  571.20^  cuiieutly  provides  tfiat 
safety  belt  systems  may  be  equipped 
with  tension-reKeving  devices  that 
permit  the  fntrorfnction  of  slack  m  the 
webbing  of  the  safety  beft,  provided  that 
the  vehicles  in  which  belts  etjuipped 
with  such  devices  are  installed  comply 
wTtfa  certain  special  conditions.  These 
special  conditions  are  set  forth  in  S7.4.2 
as  follows: 

1.  The  vehicle  owner's  manual  must 
include  an  explanation  of  how  to 
operate  the  device  that  can  be  used  to 
introduce  slack  into  (he  webbing  and 
recommend  a  maximum  amount  of  slack 
that  should  be  introduced  into  tPie  belt  in 
noimal  circumatances  (87.4.2^); 

2.  The  vehicle  must  comply  with  the 
injury  criteria  specified  in  S5J.  of 
Standard  No^  208  during  a  barrier  crash 
test  with  the  bell  webbing  adjusted  to 
introduce  the  maximjuB  amount  of  slack 
recommended  by  the  manufacturer 
(S7.4.2laU;and 

X  The  vehicle  must  have  an  automatic 
means  to  cancel  any  slack  introduced 
into  the  bell  webbing  by  using  thia 
device  (S7.4^4). 

In  both  the  prapoaat  (50  FR  14580; 
April  12. 198^  and  tha  final  rule  (SO  FR 
46050;  November  6. 1985]  that  added 
S7.4.2  to  Standard  No.  208.  NHTSA 
explained  that  the  regufatory  prorision 
permitting  Ifaa  iastaUatioB  of  teanon- 
relieving  davicea  waa  iaimded  to 
provide  fieaifathty  to  vckida 
manofactnrera  in  developing  safety  beit 
systems  |bodi  laannal  and  aatomatk) 
that  were  mora  cnrnfortafak  aad 
therefore  more  likely  to  be  used  by 
vehicle  occupants.  Domestic  vehicle 
manufactarera  kav*  uaed  (ension- 
reReving  devices  im  soma  safety  belt 
system*  since  tfia  mid  nTffB, 

In  1989,  Mr.  Mark  Goodaon,  of 
Goodson  Engineering,  fiac.,  filed  two 
petitions  with  ^fffrSA  addressing 
tension-reiieviRg  devices  on  safety  belt 
systems.  In  one  of  i^.  Goodaon'% 
petitions,  he  asked  NHTSA  to  make  a 
determination  that  aH  v^icles  with 
safety  belt  systems  ineorporating  a 
"window  shade"  (emioit-relteviRg 
device  contain  a  defect  related  to  motor 
vehicle  safety.  This  petition  was  denied 
by  the  agency  at  54  FR  50301;  December 
5, 1989.  Mr.  Goofl«on's  other  petition 
was  a  petition  for  rulemaking  asking 
NHTSA  to  reexamiii*  its  previous 
decision  to  permit  the  Instaffalion  of 
"window  shade"  tension-relieving 
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devices  on  safety  belt  systems.  Mr. 
Coodson's  petition  argued  that  these 
tension-relieving  devices  will  be 
knowingly  or  unintentionally  misused  to 
introduce  excessive  slack  and  seriously 
compromise  the  occupant  protection 
offered  by  the  safety  belt  system. 
NHTSA  determined  that  it  was 
appropriate  to  reexamine  the  issue  of 
tention-relieving  devices  in  the  context 
of  a  rulemaking  proceeding. 
Accordingly,  Mr.  Goodson  was  noticed 
that  his  petition  for  rulemaking  was 
granted  in  a  letter  dated  November  6, 
1989. 

The  agency  has  reexamined  available 
data  on  this  issue.  The  provisions  in 
S7.4.2  of  Standard  No.  208  minimize  the 
likehhood  that  persons  will  misuse 
tension-relieving  devices  installed  on 
safety  belts.  Observations  of  belt  slack 
recorded  in  NHTSA's  19-city  survey  of 
safety  belt  use  have  consistently  shown 
that  no  more  than  2  percent  of  persons 
wearing  their  safety  belts  have 
excessive  slack  in  their  shoulder  belts. 
In  separate  studies,  the  National 
Transportation  Safety  Board  concluded, 
based  on  data  from  investigations  of 
actual  motor  vehicle  crashes,  that 
occupants  of  vehicles  whose  safety  belts 
are  equipped  with  tension-relieving 
devices  are  not  injured  more  frequently 
or  more  seriously  than  occupcmts  of 
vehicles  whose  safety  belts  do  not 
include  any  tension-relieving  devices. 

Further,  vehicle  manufacturers  have 
almost  completely  discontinued  the 
installation  of  "window  shade"  tension- 
relieving  devices  in  new  vehicles.  As  of 
September  1, 1991,  no  new  vehicles  will 
incorporate  "window  shade"  tension- 
relieving  devices  in  the  safety  belt 
installed  at  any  seating  position. 

This  reexamination  of  the  issue  has 
shown  the  agency  that  there  is  no 
demonstrated  real-world  problem 
resulting  from  the  misuse  of  tension- 
relieving  devices  on  safety  belts.  Even  if 
there  were  some  minimal  negative 
safety  ejects,  "window  shade"  type 
tension-relieving  devices  will  not  be 
installed  in  any  vehicles  manufactured 
on  or  after  September  1, 1991.  In  these 
circumstances,  there  is  no  reason  to 
proceed  with  the  rulemaking  action 
initative  in  response  to  Mr.  Coodson's 
petition.  Accoi^ingly,  that  rulemaking 
action  is  hereby  terminated. 

Issued  on  February  12, 1991. 
Barry  Feliica, 

Associate  Administrator  for  Rulemaking. 

[FR  Doc.  91-3758  Filed  2-1&-91:  &4S  am] 
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49  CFR  Parte  571  and  588 
IDocfcat  Na  74-09;  Notica  20] 
RIN  2127-AD46 

Child  Raatraint  Syatoma 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACnotc  Notice  of  proposed  rulemaking 
(NPRM]. 

SUMMARY:  This  notice  proposes  to 
amend  Standard  213,  Child  Restraint 
Systems,  to  require  manufacturers  of 
child  safety  seats  to  provide  a  postage 
paid  registration  form  to  first  purchasers 
of  the  seats  [i.e.,  persons  purchasing  a 
new  child  safety  seat  for  purposes  other 
than  resale].  NHTSA  also  proposes  to 
amend  the  labeling  requirements  of 
Standard  213  to  require  manufacturers 
to  label  their  child  safety  seats  with  a 
message  informing  users  of  the 
importance  of  registering  the  seat,  as 
well  as  information  necessary  to  allow 
subsequent  owners  to  register  the  child 
seat,  liie  label  would  also  recommend 
that  users  can  call  NHTSA's  Auto 
Safety  Hotline  to  find  our  whether  their 
specific  child  safety  seats  have  been 
recalled.  Information  on  the  importance 
of  child  safety  seat  registration  will  also 
be  included  in  the  installation 
instructions  accompanying  the  seat. 
(The  term  "child  safety  seat"  as  used  in 
this  notice  means  any  device  considered 
to  be  a  "child  restraint  system"  as 
defined  in  paragraph  54  of  FMVSS  213. 
In  addition  to  proposing  child  seat 
registration  requirements,  this  notice 
proposes  a  nomenclature  change  to 
Standard  213,  to  replace  the  term  "child 
restraint  system"  with  "child  safety 
seat.") 

This  notice  also  proposes  a  new  part 
588  in  title  49,  CFR,  to  require 
manufacturers  to  keep  records  of  the 
names  and  addresses  of  persons  who 
have  returned  a  registration  form. 

The  purposes  of  these  proposed 
requirements  are  to  aid  manufacturers 
in  informing  an  owner  of  a  particular 
child  safety  seat  that  the  seat  contains  a 
safety-related  defect  or  fails  to  conform 
to  Standard  213,  to  motivate  owners  of 
child  safety  seats  to  register  the  seats, 
and  to  assist  NHTSA  in  determining 
whether  a  child  safety  seat 
manufacturer  has  complied  with  its 
notification  responsibilities  established 
by  the  National  Traffic  and  Motor 
Vehicle  Safety  Act.  This  proposal  is  in 
further  response  to  a  petition  for 
rulemaking  from  the  Center  for  Auto 
Safety  (CAS)  and  Consimier  Action. 
(While  NHTSA  was  preparing  this 
NPRM,  CAS  submitted  another  petition 


on  Standard  213  which  requested 
NHTSA  to  propose  many  of  the  labeling 
requirements  that  the  agency  was 
already  considering  for  the  NPRM.  Since 
CAS'  second  petition  requests 
amendments  to  Standard  213  that  are 
being  proposed  in  this  NPRM,  the 
agency  is  responding  to  both  petitions  in 
this  notice.) 

dates:  Comments  on  this  notice  must  be 
received  by  the  agency  no  later  than 
April  22, 1991.  The  proposed  effective 
date  is  180  days  after  the  date  of 
publication  of  the  final  rule. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number 
and  be  submitted  in  writing  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Telephone  (202)  366-5267.  Docket 
hours  are  9:30  a.m.  to  4  p.m.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  George  Mouchahoir,  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St.,  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-4919. 

SUPPLEMENTARY  INFORMATIOtt: 

General  Introduction 

This  notice  proposes  to  amend 
Standard  213  to  require  child  safety  seat 
manufacturers  to  provide  a  registration 
form  with  each  seat  sold  to  first 
purchasers  (i.e.,  persons  purchasing  a 
new  seat  for  purposes  other  than  resale). 
This  notice  also  proposes  to  amend  the 
labeling  requirements  of  Standard  213  to 
require  manufacturers  to  label  their 
seats  with  a  message  informing  users  of 
the  importance  of  registering  the  seat,  to 
provide  this  information  in  the 
installation  instructions  accompanying 
the  seat,  and  to  recommend  in  the 
labeling  that  users  periodically  call 
NHTSA's  Auto  Safety  Hotline  to  find 
out  specifically  which  seats  have  been 
recalled.  In  addition,  the  notice  proposes 
a  new  part  588  in  title  49,  CFR,  to  require 
manufacturers  to  keep  records  of  the 
names  and  addresses  of  persons  who 
have  returned  a  registration  form,  along 
with  information  identifying  the  model 
name  or  number  of  the  child  seat 
registered  by  the  person  returning  the 
form. 

NHTSA  is  proposing  these 
requirements  in  further  response  to  a 
December  1989  petition  for  rulemaking 
from  the  CAS  and  Consumer  Action  of 
San  Francisco.  These  petitioners 
specifically  requested  that  an  existing 
NHTSA  regulation  (49  CFR  Part  577, 
Defect  and  Noncompliance  Notification) 
be  expanded  to  apply  to  child  safety 
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seats.  Part  S77  mlablishet  requirements 
for  ootificatioD  to  owncn  of  motor 
vehicles  tad  ref>l«cenieiit  equipment 
about  tlM  iMMBtbiiity  of  a  safety-related 
defect  or  a  noncoasplianca  with  an 
applicable  FVfVSSv  trapiemcating  the 
requirements  for  the  content,  time  and 
form  of  notice  specified  in  1 153  of  tb* 
Vehicle  Safety  Act.  Part  577  require* 
manufacturers  of  replacement 
equipment,  including  child  safety  seats, 
to  noti^  "the  most  recent  purdiaser 
known  to  the  manufacturer'* 
(9  577.7(anii)). 

NHTSA  granted  the  petition  in 
January  1990,  but  explained  to  the 
petitioiwra  that  the  agency  "would  not 
iimJI  fits]  inqxnry  to  the  Part  577  rules." 
Since  Part  577  already  applies  to  child 
safirty  aeat  manufacturers,  the  agency 
believes  the  best  way  to  effectuate  the 
petition  is  to  improve  the  capabihty  of 
the  manufacturers  to  know  the  names 
and  addresses  of  the  persona  purchasing 
and  uaiug  (heir  seat*.  By  obtaining  this 
information,  the  manufacturers  would 
be  better  able  to  contact  users  in  a  recall 
campaign  and  inform  them  about 
potential  defect*  or  noncompliances, 
and  the  reuiediea  available  under  the 
Vehicle  Safety  Act. 

Child  Safety  Seats 

Child  safety  seats  are  one  of  the  most 
effective  safety  devices  need  in  a  motor 
vehicle.  New  seats  must  comply  with 
Safety  Standard  No.  213.  Child  Reatmint 
Systems,  which  requirea  thef  child 
safety  seats  pass  a  rigorous  dynamic 
test  simulating  a  rea^wortd  crash. 
Standard  213  also  sets  other  safety 
requirements  for  aspects  of  performance 
such  as  buckle  force,  webbing  strength, 
flaounability  resistance,  and  labeling. 
For  children  under  five  yesrs  old  riding 
in  properly  used  child  safety  seals,  data 
indicale  that  the  seats  reduce  a  child's 
risk  of  death  or  serioa*  injury  in  a  crash 
by  about  70  percent. 

Child  Seat  Recalls 

During  1981-1980,  the  agency  tested 
more  than  600  seats,  representing 
approximately  200  models,  ior 
compUaace  with  Standard  213.  The  great 
mafotity  ot  the  tested  seata  hiUy  met  aU 
aspecta  of  the  standard  for  which 
compliance  testing  waa  petfcwmed.  As  to 
the  other  tested  seats.  NKTSA  opened 
36  full  investigations,  resulting  in  15 
recall  campaign*  covering  2.1  million 
seats.  In  additioa,  the  aunufaclurera 
discovered  and  reported  four  voluntary 
recalls  covering  1.S  sidlion  seat*.  These 
campaign*  for  aon-coaH>hance  to 
Stand«d  213  lesuhed  ia  recall 
campaigna  coverkig  a  total  of  iA  nillian 
seats.  The  total  child  safety  seat 
production  during  thia  time  period  waa  . 


approximately  4ft  miUioB  (about  4.S 
million  per  year). 

In  addition,  daring  this  period, 
NHTSA  conducted  19  full  investigations 
of  child  safety  seats  for  safety  related 
defects  which  resulted  ia  seven  recall 
campaigns  involving  1.3  million  seats. 
Additionally.  mannhictureTS  volimtarily 
conducted  four  recall  campaigns 
involving  one  million  seats  for  safety 
related  defects. 

In  all.  during  1981-1989,  almost  six 
million  child  safety  seats  were  the 
subject  of  30  safety  recall  campaigns  for 
non-compliance  with  Standard  213  and 
for  safety  related  defects. 

Relun  Rates 

The  fwrcentage  of  recalled  seats  that 
are  returned  to  the  mannfactm^r  for 
remedy  of  a  possible  noncompliance  or 
defect  has  been  low.  Of  the  seats 
subject  to  recall  in  campaigns  that  have 
been  completed,  only  22  percent  have 
been  remedied.  While  this  rate  is 
substantially  higher  than  the  figure 
quoted  by  the  petitioner  (Hve  percent),  it 
is  still  considerably  lower  than  the  rate 
for  motor  vehicles  (56.8  percent  overall), 
and  is  cause  for  concern.  Various 
approaches  that  NHTSA  has  pursued  in 
the  past  to  improve  the  response  rate 
have  focused  on  effort*  to  better 
disseminate  the  recall  notification 
informalion  to  the  general  public.  These 
efforts  do  not  appear  to  have  increased 
the  response  rate  significantly,  perhaps 
because  in  many  cases,  notification  of 
the  recall  failed  to  reach  the  owner. 

NHTSA  believe*  improvements  can 
be  made  in  the  manner  in  which  recall 
information  ia  provided  to  child  safety 
seat  owners,  and  that  as  s  result,  the 
recall  return  rate  would  increase. 
Evidence  of  this  potantiat  increase  i*  the 
overwhelming  public  concern  for  child 
passenger  safety  that  was  displayed 
following  a  December  1989  press 
conference  by  CAS  oo  child  seats  and 
the  petition  to  NHTSA  on  child  safety 
seat  registrstioo.  While  NHTSA  believes 
that  maoy  allegations  swds  by  CAS  st 
that  press  castference  were  misleading, 
there  was  nonetheless  s  substantial 
pk^ilic  response.  In  the  sight  meatfas 
foUowing  that  ptesa  confaence.  NHTSA 
received  over  30,000  calls  from 
concerned  parent*  to  the  agency's  Auto 
Safety  Hotline  askiag  about  the  safety  of 
child  safety  seats  and  recalls.  This 
intense  interest  in  child  safety  indicates 
that  many  safety  seat  ewmer*  would  be 
highly  nK>tiv8ted  to  have  a  recalled  seat 
remedied,  if  they  knew  it  had  been 
recalled.  The  agency  is  (herefote 
propoaing  method*  to  improve  the 
dissemination  of  recall  information  to 
child  safety  seat  owners,  and  thereby 
inoease  the  percent  of  returned  seata. 


Proposed  Impsafvemsnta 

Details  of  the  proposed  registration 
program  are  discussed  in  this  section.  In 
deciding  whether  to  propose  mandating  , 
registration  by  sellers  or  a  lesser 
alternative,  the  agency  was  mindful  that 
the  Vehicle  Safety  Act  does  not  provide 
NHTSA  with  expltctt  authority  to 
requh«  mandatory  registration  of  child 
safety  seats — i.e.,  to  require  sellers  to 
register  all  seat  purchases.  Because  of 
these  cenceriw.  and  becaase  child  safety 
seats  are  soW  to  the  public  through  a 
complex  distribution  system  involving 
the  manufacturer,  major  warehouse 
distributors,  local  distributors,  and  a 
wide  variety  of  retaU  outlets,  NHTSA 
concluded  that  a  registration  program 
for  seats  would  have  a  greater 
likelihood  of  success  in  actual  practice  if 
the  responsibility  for  registering  were 
placed  primarily  on  the  manufacturer  (tu 
provide  the  card  and  registration 
information)  and  the  first  owner  (to  CU. 
out  the  card  and  mail  it). 

1.  New  Standardized  Registration  Form 

This  notice  proposes  to  amend 
Standard  213  to  require  that  child  safety 
seat  manufacturers  provide  a 
standardized  registration  form  with  each 
seat.  The  registration  requirements 
would  apply  to  add-on  seats  and  to 
built-in  seats  installed  in  the 
aftermarket,  but  would  exchide  built-in 
seats  installed  by  the  vehicle 
manufacturer.  NJfTSA  tentatively 
concludes  that  built-in  seats  installed  by 
the  vehicle  sianufacturer  should  be 
excluded  because  State  motor  vehicle 
owner  registration  records  already' 
provide  a  Bwan*  of  contacting  the 
owners  of  vehicles  in  which  these  seals 
are  installed. 

Since  the  likelihood  that  a  purchaser 
will  register  a  child  safety  seat  depends 
on  whether  he  or  she  will  notice  the 
form,  nil  it  in  and  naU  it.  NHTSA  seek* 
to  standardise  the  form  to  increase  the 
likelihood  that  each  of  these  events  will 
occur. 

In  order  to  increase  the  Hkelihood  that 
a  purchaser  will  notice  the  form, 
NHTSA  believes  it  is  important  that  the 
purchaser  actually  handle  iL  To 
accomplish  this,  the  ageiwy  proposes 
that  the  form  be  attached  to  a 
contactable  surface  of  the  seat 
"Contactable  surface"  is  defined  in 
paragraph  S4  of  Standard  213,  and 
includes  surfaces  thai  touch  a  seated 
child,  such  as  the  seat  cushion. 
Attaching  the  form  to  a  contactable 
surface  on  the  seat  (such  as  by  a  nylon 
tag  that  the  purchaser  would  cut]  would 
necessitate  the  purchaser's  hamffing  the 
form  when  he  or  she  detaches  it  from 
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the  aeat.  Requiring  that  the  form  be 
attached  may  also  reduce  the  likelihood 
that  the  form  could  be  lost  or  unnoticed 
among  other  printed  materials 
accompanjring  the  seat. 

In  order  to  increase  tlie  likelihood  that 
purchasers  will  fill  in  the  form,  NHTSA 
believes  the  form  ihould  contain  dear 
instructions  about  how  to  regiater  the  child 
safety  seat,  and  a  motivational  message  on 
the  importance  of  registering  the  seat.  The 
agency  is  proposing  three  possible  styles  for 
the  motivational  message  (see  proposed 
figure  9a,  options  1  through  3).  One  of  them. 
or  a  combination  thereof,  would  be  chosen 
for  the  registration  form. 

The  form  would  consist  of  two  parts 
that  are  separated  by  a  line  of 
perforation.  The  top  part  would  contain 
the  motivational  message.  The  bottom 
part  of  the  form  would  be  a  postcard 
which  the  purchaser  would  detach,  fill 
in  and  mail  to  die  manufacturer.  NHTSA 
tentatively  concludes  that  a  two-part 
form  is  necessary  to  ensure  that  die 
messages  on  the  form  could  be  easily 
read,  and  that  the  allotted  space  for  the 
purchaser's  name  and  address  would  be 
sufficiendy  large. 

Since  purchasers  are  more  likely  to 
register  their  seats  as  the  burden  of 
registering  decreases,  NHTSA  seeks  to 
limit  the  amount  of  information  that  the 
purchaser  must  provide  on  the  card.  The 
agency  proposes  that  manufacturers 
preprint  their  return  address,  along  with 
information  identifying  the  model  name 
or  number  of  the  restraint  to  which  the 
form  is  attached,  and  prepay  the 
appropriate  postage  for  the  registration 
form. 

Additional  identifying  information 
that  would  distinguish  a  particular  cMd 
safety  seat£om  other  seats  may  be 
preprinted  on  the  form,  if  that 
information  would  increase  the 
efHciency  of  notification  efforts. 
However,  because  NHTSA  is  concerned 
that  too  much  optional  information  on 
the  form  may  confuse  purchasers,  the 
agency  proposes  to  limit  where  such 
information  may  be  printed  on  the  card. 
Finally,  the  agency  proposed  to  require 
that  contrasting  shading  (at  least  10 
percent  screen  tint)  be  used  on  the  form 
to  show  purchasers  where  to  provide  the 
necessary  information. 

This  proposed  rule  would  specify  a 
minimum  size  for  the  form  so  that  the 
postcard  would  meet  postal  regulations 
for  cards  mailable  without  envelopes 
under  first  class  postage.  NHTSA 
proposes  that  the  postcard  part  of  the 
form  and  the  part  of  the  form  to  which 
the  postcard  is  attached,  would  both  be 
at  least  3  Vi  by  5  inches,  and  would  have 
a  thickness  of  at  least  a0O7  inches  and 
not  more  than  0.0095  inches. 


Z  New  Standard  213  Labeling 
Requirements 

The  registration  program  proposed  by 
diis  notice  would  have  provisions  for 
registering  not  only  first  purchasers,  but 
also  subsequent  owners.  The  ownership 
and  usage  of  individual  child  safety 
seats  are  constantly  and  rapidly 
changing.  When  a  child  outgrows  a  seat, 
the  seat  may  be  stored  away  for 
possible  future  use  or  passed  on  for  use 
by  odiers.  NHTSA  is  concerned  diat 
subsequent  owners  of  seats  may  not 
learn  about  the  recall  from  the  previous 
owner  of  the  seat.  To  facilitate  the 
registration  of  these  second  owners,  the 
notice  proposes  to  reqnhe  new  child 
seats  to  be  permanently  labeled  with 
information  about  the  importance  of 
registration,  and  instructions  for 
telephoning  or  mailing  the  pertinent 
information  to  the  manufacturer.  The 
agency  proposes  to  require  this 
information  to  be  included  in  the  printed 
instructions  that  accompany  each  new 
add-on  child  safety  seat 

To  enable  subsequent  owners  to 
contact  the  manufacturer,  the  proposed 
rule  would  require  a  manufacturer  to 
provide  either  its  mailing  address,  or  a 
toll-free  telephone  number,  on  the  label 
(A  toll-free  number  would  not  have  to 
be  newly  established  solely  for  the 
purpose  of  registering  the  seats.  A 
manufactuxer  that  already  had  a  toll- 
free  telephone  number  set  up  for 
consumers  could  use  that  number  for 
registration  punioses.) 

In  addition,  the  agency  also  proposes 
to  require  manufacturers  to  include 
information  on  the  seat  and  in  the 
accompanying  instructions  about  calling 
NHTSA's  toll-fiee  Auto  Safety  Hotline 
to  find  out  if  the  child  seat  has  been 
recalled.  In  addition  to  enabling  owners 
to  learn  of  recalls,  the  Hotline  may 
facilitate  the  reporting  of  potential 
safety  defects  to  the  Hotline. 

While  NHTSA  was  preparing  diis 
NPRM,  CAS  submitted  another  petition 
on  Standard  213  on  July  11, 1990,  which 
requested  NHTSA  to  propose  many  of 
the  labelling  requirements  that  the 
agency  was  already  considering  for  the 
NPRM.  CAS  requested  Uiat  NHTSA 
require  child  safety  seats  to  be  labeled 
with  NHTSA's  Hotline  telephone 
numbers,  and  with  the  full  address  and 
telephone  number  of  the  manufacturer 
or  distributor.  Since  CAS'  second 
petition  requests  amendments  to 
Standard  213  that  are  being  proposed  in 
this  NPRM,  the  agency  is  responding  to 
both  of  the  petitions  in  this  notice. 

The  agency  has  decided  not  to 
propose  requiring  that  both  the  address 
and  telephone  number  of  the 
manufacturer  be  labeled  on  the  seat,  as 


CAS  requested  in  the  second  petition. 
Instead,  NHTSA  is  proposing  that  the 
seat  be  labeled  with  either  an  address  or 
a  toll-free  telephone  number.  The 
agency  bdieves  there  is  little  need  to 
require  labeling  both  die  address  and  a 
telephone  number  on  the  seat  since 
having  either  the  address  or  telephone 
number  would  be  sufficient  to  facilitate 
users'  efforts  to  contact  the 
manufacturer. 

3.  Recordkeeping 

This  notice  proposes  a  new  part  588  in 
tide  49,  CFR,  to  require  manufacturers  to 
keep  a  record  of  the  owners  of  child 
safety  seats  who  have  registered  their 
child  seats  and  maintain  this  record  for 
at  least  8  years  from  the  date  of 
manufacture  of  the  seat  The  record 
would  include  the  name  and  mailing 
address  of  each  registrant  and  the 
model  name  or  number  and  date  of 
manufacture  (month,  year)  of  the 
owner's  seat  NFfTSA  propotet  to 
require  the  list  to  be  hi  a  form  suitable 
for  inflection,  such  as  computer 
information  storage  devices  or  card 
files.  rarrSA  tentatively  condudes  that 
a  manufacturer  may  have  the 
information  recorded  and  sMintained 
for  it  by  a  designee. 

The  agency  proposes  that  the 
information  would  be  maintained  for  at 
least  8  years  from  the  date  of 
manufacture  because  section  154  of  die 
Vehicle  Safety  Act  requires  a 
manufacturer  to  remedy,  widiout  chaige, 
a  defect  or  noncompliance  that  is 
determined  to  exist  under  section  151  or 
section  152  of  the  Act  widiin  8  years 
after  the  first  purchase  of  the  seat  The  8 
year  period  proposed  for  the 
recordkeeping  is  consistent  with  the  free 
remedy  obligation  because  the  majority 
of  child  safety  seats  are  purchased 
within  a  year  after  they  are 
manufactured. 

However.  NHTSA  requests 
information  from  commenters  on 
whether  the  recordkeeping  requirement 
should  be  for  a  shorter  period  than  8 
years.  e.g.,  6  years.  The  agency  is 
considering  6  years  because  agency 
records  indicate  that  all  child  seats 
recalled  to  date  were  recalled  within  6 
years  of  the  production  date  of  the  seat 
(the  average  length  of  time  between  date 
of  production  and  date  of  recall  was  26 
months).  NHTSA  is  especially  interested 
in  informaiton  on  how  long  a  child 
safety  seat  continues  to  be  used  either 
by  its  original  or  subsequent  owners, 
after  its  date  of  manufacture.  If 
information  indicates  that  most  seats 
cease  to  be  used  before  the  end  of  the  8 
year  period,  it  may  be  that  a  shorter 
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recordkeeping  requirement  other  than  6 
years  would  be  appropriate. 

NomencUtura  Change 

In  addition  to  the  proposals  discussed 
above,  this  notice  proposes  a 
nomenclature  Jiange  to  Standard  213,  to 
replace  the  term  "child  restraint  system 
with  "child  safety  seat."  The  new 
nomenclature  would  change  both  the 
text  of  the  standard  and  the  labels  on 
seats  instructing  consumers  on  the 
correct  use  of  the  seat.  The  agency 
believes  using  the  term  "child  safety 
seat"  in  the  standard  and  on  the  label 
would  help  reinforce  consumers' 
understanding  of  the  importance  of  the 
seat  to  child  passenger  safety,  and  thus 
encourage  the  correct  use  of  ihe  seat. 

Regulatory  Impacts 

Executive  Order  12291 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291.  This  proposal 
is  "signiflcant"  within  the  meaning  of 
the  Department  of  Transportation's 
regulatory  policies  and  procedures 
because  of  the  public  and  Congressional 
interest  in  this  rule.  NHTSA  has 
prepared  a  preliminary  regulatory 
evaluation  (PRE)  for  this  proposed  rule, 
which  describes  the  economic  and  other 
effects  of  this  rulemaking  action  in 
detail.  The  PRE  can  be  obtained  from 
NHTSA's  Docket  Section. 

To  briefly  summarize  the  PRE.  the 
agency  estimates  that  the  average  cost 
per  seat  would  be  $0.25  to  $0.31.  This 
cost  includes  the  costs  for  the 
registration  card,  postage,  seat  labeling, 
and  recordkeeping.  Based  on  estimated 
annual  sales  of  child  safety  seats  of  4.5 
million,  the  estimated  consumer  cost  of 
the  rule  would  be  $1.1  to  $1.4  million  per 
year. 

At  this  time,  the  agency  does  not  have 
information  that  would  indicate  the 
potential  reduction  in  injuries  or 
fatalities  resulting  from  a  registration 
requirement.  However.  NHTSA  believes 
such  a  requirement  is  likely  to  increase 
the  number  of  seats  that  are  fixed  in  a 
noncompliance  or  defect  recall 
campaign.  The  remedying  of  such 
noncompliances  or  defects  would 
increase  child  seat  safety.  Thus,  the 
agency  believes  that  a  child  safety  seat 
registration  requirement  would  result  in 
reduced  injuries.  In  order  to  attempt  to 
quantify  the  benefits  of  this  proposal, 
the  agency  is  requesting  comments  to 
the  docket  about  cases,  and  the 
frequency  of  cases,  in  which  a  child  was 
injured  in  a  safety  seat  that  had  been 
recalled  by  the  manufacturer,  but  not 
fixed  before  the  accident. 


The  agency  believes  that  the  potential 
benefits  from  this  proposal  should  be 
estimated  based  on  an  increase  in  the 
percentage  of  seats  that  are  remedial  in 
a  recall  campaign.  The  22  percent  value 
for  the  current  remedy  rate  for  child 
safety  seats  represents  the  number  of 
seais  remeuicQ  as  a  percentage  of  the 
number  of  recalled  seats  originally 
manufactured.  NHTSA  believes  the  22 
percent  value  would  be  higher  if  the 
number  of  remedied  seats  were 
compared  to  the  number  of  seats  still  in 
use  at  the  time  of  recall.  However,  the 
agency  does  not  presently  know  the  rate 
at  which  child  seat  use  declines  as  a 
function  of  the  age  of  the  child  seats. 
The  agency  requests  information 
regarding  the  rate  of  that  decline. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Six  of  the  eight 
manufacturers  currently  producing  child 
safety  seats  are  not  small  businesses. 
Regardless  of  the  number  of  small 
entities,  NHTSA  believes  the  economic 
impact  on  them  would  not  be  significant. 
If  small  child  seat  manufacturers  have 
smaller  sales  volume  than  large 
manufacturers,  and  thus  have  a  higher 
cost  per  seat  than  larger  manufacturers 
to  comply  with  a  registration 
requirement,  the  cost  of  the  rulemaking 
for  the  lowest  volume  manufacturer 
would  be  $0.93  to  $0.99  per  seat 
(including  the  costs  for  the  registration 
card,  postage,  child  seat  labeling,  and 
recordkeeping).  The  agency  does  not 
believe  these  costs  are  significant,  in 
view  of  the  overall  cost  of  a  child  seat 
(approximately  $40  to  $75).  At  the  same 
time,  however,  the  agency  requests 
comments  on  the  small  business  impacts 
of  the  proposed  rule.  Do  the  child  safety 
seats  produced  by  the  small 
manufacturers  compete  directly  with  the 
seats  produced  by  the  large 
manufacturers,  or  do  the  small 
manufacturers'  products  have  unique 
features  that  diHerentiate  them  from  the 
larger  manufacturers'  products?  Would 
the  small  manufacturer  be  able  to  pass 
the  costs  on  to  the  consumer,  or  would 
passing  the  costs  make  seats  produced 
by  the  small  manufacturer  measurably 
less  competitive  with  seats  of  the  larger 
manufacturer?  Is  the  small  manufacturer 
already  charging  the  highest  price  that 
the  market  would  bear?  Would  the  small 
manufacturer  have  to  take  the  cost 
difference  out  of  his  or  her  profits?  What 
effect  would  taking  the  cost  difference 
out  of  profits  have  on  small 
manufacturers?  NHTSA  believes  it  will 


be  able  to  further  analyze  the  impacts  nf 
the  rule  on  'small  entities  after  receiving 
comments  on  these  questions. 

Small  organizations  and  small 
governmental  jurisdictions  that  acquiro 
or  provide  funds  fr>T  thd  dcquisition  of 
..'lilu  uatety  seats  should  not  be 
significantly  affected  since  the  potential 
cost  increments  associated  with  this 
proposed  action  should  have  minor 
effects  on  the  purchase  price  of  affected 
seats.  In  view  of  the  above,  the  agency 
has  not  prepared  an  initial  regulatory 
flexibility  analysis. 

Environmental  Effects 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  the  agency  has  determined 
that  this  proposal  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping ' 
requirements  described  in  this  notice  are 
considered  to  be  information  collection 
requirements  as  that  term  is  defined  by 
the  Office  of  Management  and  Budget  in 
5  CFR  part  1320.  Accordingly,  those 
proposed  information  collection 
requirements  are  being  submitted  to 
0MB  for  review  pursuant  to  the 
Paperwork  Reduction  Act.  Comments  on 
the  prop'^''ed  information  collection 
requiremt.ts  should  be  submitted  to: 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Washington,  DC  20503. 
Attention:  Desk  Officer  for  NHTSA. 
NHTSA  requests  that  comments  sent  to 
OMB  also  be  sent  to  the  NHTSA 
rulemaking  docket  for  this  proposed 
action,  at  the  address  given  in  the 
"Address"  section  of  this  notice. 

Comments  on  the  Proposal 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
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commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
informatrion,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  conHdentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  v^rill  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  for  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects 

49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

49  CFR  Port  588 

Reporting  and  recordkeeping 
requirements. 

PART  571-{AMENDED] 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  part 
571  as  set  forth  below. 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

•  Autliority:  t5  U.S.C.  1392. 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

§571^13    [AraendMi] 

2.  Paragraph  S4  would  be  amended  by 
removing  the  definition  of  "Child 


restraint  system"  and  adding,  in  its 
place,  the  following  definition: 

"Child safety  seat"  means  any  device 
except  Type  I  or  Type  II  seat  belts, 
designed  for  use  in  a  motor  vehicle  or 
aircraft  to  restrain,  seat,  or  position 
children  who  weigh  50  pounds  or  less, 
and  includes  devices  referred  to  as 
"child  restraint  systems"  in  other 
sections  of  this  chapter. 

§571.213    [Amended] 

3.  Paragraph  S5.5.1  would  be  revised 
to  read  as  follows: 

55.5.1  Each  add-on  child  safety  seat 
shall  be  permanently  labeled  with  the 
information  specified  in  S5.5.2(a) 
through  (m). 

§571.213    [Amended] 

4.  Paragraph  S5.5.2  would  be  amended 
by  revising  the  introductory  text  by 
redesignating  paragraph  (m)  as 
paragraph  (n)  arul  revising  it  and  by 
adding  a  new  paragraph  (m)  to  read  as 
follows: 

55.5.2  The  information  specified  in 
paragraphs  (a)  through  (m)  of  this 
section  shall  be  stated  in  the  English 
language  and  lettered  in  letters  and 
numbers  that  are  not  smaller  than  10 
point  type  and  are  on  a  contrasting 
background. 
***** 

(m)  The  following  statement,  inserting 
an  address  or  toll-free  telephone 
number,  as  appropriate:  "This  child 
safety  seat  could  be  recalled  for  safety 
reasons  by  its  manufacturer.  To  assist 
the  manufacturer  in  reaching  you  in  the 
event  of  a  recall,  you  should  register  this 
safety  device  by  providing  the 
manufacturer  with  yoin*  name,  current 
mailing  address,  and  the  model  name  or 
number  and  date  of  manufacture  of  this 
child  safety  seat.  You  can  contact  the 
manufacturer  at  the  following  address, 
or  toll-free  telephone  number: 

.  To  find  out  if  this  child 

safety  seat  has  been  recalled,  yu  can 
call  the  U.S.  Department  of 
Transportation's  Auto  Safety  Hotline 
toll-free  at  1-800-424-9393  (or  202-366- 
0123  in  the  Washington,  D.C.  area).  You 
can  also  obtain  other  information  about 
motor  vehicle  safety  from  the  Hotline." 

(n)  Child  safety  seats  that  are  certified 
as  complying  with  the  provisions  of 
section  S8  shall  be  labeled  with  the 
statement  "THIS  CHILD  SAFTTY  SEAT 
IS  CERTIFIED  FOR  USE  IN  MOTOR 
VEHICLES  AND  AIRCRAFT."  This 
statement  shall  be  in  red  lettering,  and 
shall  be  placed  after  the  certification 
statement  required  by  paragraph  (e)  of 
this  section. 


§571.213   [Amwidad] 

5.  Paragraph  S5.5.4  would  be  revised 
to  read  as  follows: 

55.5.4  Each  built-in  child  safety  seat 
shall  be  permanently  labeled  with  the 
information  specified  in  S5.5,5(a] 
through  (j),  so  that  it  is  visible  when  the 
seat  is  activated  for  use  as  specified  in 
S5.6.2.  and  each  built-in  child  safety 
seat,  except  a  built-in  child  safety  seat 
installed  in  a  vehicle  by  the  vehicle 
manufacturer,  shall  be  permanently 
labeled  with  the  information  specified  in 
S5.5.5(k). 

§571.213    [Amend«d] 

6.  Paragraph  S5.5.5  would  be  amended 
by  revising  the  introductory  text,  and 
adding  a  new  paragraph  (k),  to  read  as 
follows: 

55.5.5  The  information  speciHed  in 
paragraphs  (a)  through  (k)  of  this  section 
shall  be  stated  in  the  English  language 
and  lettered  in  letters  and  numbe;^  that 
are  not  smaller  than  10-point  t>-pe  and 
are  on  a  contrasting  background.  This 
information  shall  be  printed  in  the 
vehicle's  owner's  manual,  except  for  the 
information  specified  in  paragraph  (k). 

(k)  The  following  statement,  inserting 
an  address  or  toll-free  telephone 
number,  as  approjwiate:  "This  child 
safety  seat  could  be  recalled  for  safety 
reasons  by  its  manufacturer.  To  assist 
the  manufacturer  in  reaching  you  in  the 
event  of  a  recall,  you  should  register  this 
safety  device  by  providing  the 
manufacturer  with  your  name,  current 
mailing  address,  and  the  model  name  or 
number  and  date  of  manufacture  of  this 
child  safety  seat.  Yoa  can  contact  the 
manufacturer  at  the  following  address, 
or  toll-free  telephone  number 

.  To  find  out  if  this  safety  seat 

has  been  recalled,  you  can  call  the  U.S. 
Department  of  Transportation's  Auto 
Safety  Hotline  toll-free  at  1-800-424- 
9393  (or  202-366-0123  in  the 
Washington.  DC  area).  You  can  also 
obtain  other  information  about  motor 
vehicle  safety  from  the  Hotline." 

§571.213    [Aowndatfl 

7.  Paragraph  S5.6  would  be  amended 
by  adding  a  new  paragraph  S5.6.1.7  after 
the  existing  85.6.1.6,  to  read  as  follows: 

S5.6.1.7    The  instructions  shall 
include  the  following  statement 
inserting  an  address  or  toll-free 
telephone  number,  as  appropriate:  "This 
child  safety  seat  could  be  recalled  for 
safety  reasons  by  its  manufacturer.  To 
assist  the  manufacturer  in  reaching  you 
in  the  event  of  a  recall,  you  should 
register  this  safety  device  by  providing 
the  manufacturer  with  you  name, 
current  mailing  address,  and  the  model 


§§?§_ 
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name  or  number  and  date  of 

manufacture  of  this  child  safety  seat. 
You  can  contact  the  manufacturer  at  the 
following  address,  or  toll-free  telephone 

number To  find  out  if  this 

safety  seat  has  been  recalled,  you  can 
call  the  U.S.  Department  of 
Transportation's  Auto  Safety  Hotline 
toll-free  at  1-600-424-9393  (or  202-366- 
0123  in  the  Washington.  DC  area).  You 
can  also  obtain  other  information  about 
motor  vehicle  safety  from  the  Hotline." 
«        *        •        *        * 

{571^13    (AfiMndadl 

8.  Paragraph  S5.6  would  be  amended 
by  adding  a  new  paragraph  S5.6.2.2  after 
the  existing  S5.6.2.1,  to  read  as  follows: 

S5.6.2.2    The  instructions  for  each 
built-in  child  safety  seat,  except  a  built- 
in  child  safety  seat  installed  in  a  vehicle 
by  the  vehicle  manufacturer,  shall 
include  the  following  statement, 
inserting  an  address  or  toll-free 
telephone  number,  as  appropriate:  "This 
child  safety  seat  could  be  recalled  for 
safety  reasons  by  its  manufacturer.  To 
assist  the  manufacturer  in  reaching  you 
in  the  event  of  a  recall,  you  should 
register  this  safety  device  by  providing 
the  manufacturer  with  your  name, 
current  mailing  address,  and  the  model 
name  or  number  and  date  of 
manufacture  of  this  child  safety  seat. 
You  can  contact  the  manufacturer  at  the 
following  address,  or  toll-free  telephone 

number To  find  out  if  this 

safety  seat  has  been  recalled,  you  can 
call  the  U.S.  Department  of 
Transportation's  Auto  Safety  Hotline 
toll-free  at  1-600-424-9393  (or  202-366- 
0123  in  the  Washington,  DC  area).  You 
can  also  obtain  other  information  about 
motor  vehicle  safety  from  the  Hotline." 


§571.213    (AmwidMl] 

9.  Paragraph  85  would  be  amended  by 
adding  a  new  paragraph  S5.8,  to  read  as 
follows: 

S5.8    Information  requirements — 
registration  form. 

(a)(1)  Each  child  safety  seat,  except  a 
built-in  child  safety  seat  installed  in  a 
vehicle  by  the  vehicle  manufacturer, 
shall  have  a  registration  form  attached 
to  a  contactable  surface. 

(2)  Each  form  shall  consist  of  a 
postcard  that  is  attached  at  a 
perforation  to  an  informational  card, 
shall  conform  in  size,  content  and 
format  to  Figures  9a  and  9b,  and  shall 
have  a  thickness  of  at  least  0.007  inches 
and  not  more  than  0.0095  inches.  The 
postcard  shall  provide  the  model  name 
or  number  and  date  of  manufacture 
(month,  year)  of  the  child  safety  seat  to 
which  the  form  is  attached,  shall  contain 


space  for  the  purchaser  to  record  his  or 
her  name  and  mailing  address,  shall  be 
addressed  to  the  manufacturer,  and 
shall  be  postage  paid.  Additional 
identifying  information  that 
distinguishes  a  particular  child  safety 
seat  from  other  systems  of  that  model 
name  or  number  may  be  preprinted  in 
the  shaded  area  of  the  postcard. 

9571.213    [AmWHlMl] 

10.  In  addition  to  the  amendments 
proposed  above,  S  571.213  would  be 
amended  by  removing  the  words  "Child 
restraint  systems"  and  adding,  in  their 
place,  the  words  "Child  safety  seats"  in 
the  following  places: 

The  title  of  49  CFR  571.213:  S5.6.2; 
S5.1.3.1. 

9  571.213    [AmandMl] 

11.  Section  571.213  would  be  amended 
by  removing  the  words  "child  restraint 
systems"  and  adding,  in  their  place,  the 
words  "child  safety  seats"  in  the 
following  places:  SB  1:  3;  5;  5.1.3.2; 
5.2.1.1(a):  the  introductory  text  of  5.4.3.3; 
the  heading  of  5.6.1;  5.6.1.5;  5.6.5; 
e.l.l.l(a)  and  (c);  6.1.1.3;  the  introductory 
text  of  6.1.2.3.1;  6.1.2.3.1(c){ii);  the 
introductory  text  of  6.1.2.3.2;  6.1.2.3.2(b); 
6.1.2.6;  7.3  (a)  and  (b);  the  heading  of  SB. 

9  571.213    [Amended] 

12.  Section  571.213  would  be  amended 
by  removing  the  words  "Child  restraint 
system"  and  adding,  in  their  place,  the 
words  "Child  safety  seat"  in  the 
following  place:  SS  4;  5.1.1. 

9  571.213    [AmMKtod] 

13.  Section  571.213  would  be  amended 
by  removing  the  words  "CHILD 
RESTRAINT  SYSTEM"  and  adding,  in 
their  place,  the  words  "CHILD  SAFETY 
SEAT,"  in  the  following  place:  S5.5.5{g). 

9571.213    [Amended] 

14.  Section  571.213  would  be  amended 
by  removing  the  words  "child  restraint 
system"  and  adding,  in  their  place,  the 
words  "child  safety  seat."  in  the 
following  places: 

S4;  S5;  the  introductory  text  of  S5.1.1: 

S5.1.1(c); 
the  introductory  text  of  S5.1.2;  S5.1.3; 
the  introductory  text  of  S5.1.3.1;  S5.1.3.1 

(a)  and  (b); 
S5.1.3.2;  S5.1.4;  the  introductory  text  of 

S5.2.1.1; 
footnote  1  of  the  chart  in  S5.2.1.1(a); 

S5.2.1.1(b); 
the  introductory  text  of  S5.2.1.2;  S5.2.1.2 

(a)  and  (b); 
the  introductory  text  of  S5.2.2; 
the  introductory  text  of  S5.2.2.2;  S5.2.2.2 

(a)(1).  (a)(2),  and  (b); 
S5.2.3.1;  S5.2.4;  S5.3.1;  S5.3.2; 


the  introductory  text  of  S5.4.1;  the 

introductory  text  of  S5.4.2; 
S5.4.3.1; 
the  introductory  text  of  S5.4.3.2;  S5.4.3.2 

(a)  and  (b); 
the  introductory  text  of  S5.4.3.3: 
the  introductory  text  of  S5.4.3.5; 
S5.5.1; 

S5.5.2(e).(h),(i).(j),(k).and(l); 
S5.5.3;  S5.5.4; 
S5.5.5(e).  (h)  and  (j); 
SS  5.6.1.2;  S5.6.1.3;  S5.6.1.5;  and  5.6.1  .*»• 
SS  5.6.2:  5.6.2.1; 
S5.6.3;  S5.6.5;  S5.6.6;  S5.7; 
SS  6.1.1.1  (c)  and  (c)(i); 
S6.1.1.3; 

SS  6.1.2.1.1  (a)  and  (b); 
SS  6.1.2.1.2  (a)  and  (b); 
the  introductory  paragraph  of  S6.1.2.2; 
SS  6.1.2.3.1(a)(1)  and  (a)(2).  (c)(i)  and 

{c)(ii),  and  (d); 
SS  6.1.2.3.2  (b)  and  (c); 
S6.2;  S6.2.3; 
S7.1; 

the  heading  of  SB; 
and  SS  8.1;  8.2;  8.2.1.  8.2.2. 

9  571.213    [Amended] 

15.  Section  571.213  would  be  amended 
by  removing  the  words  "child  restraints" 
and  adding,  in  their  place,  the  words 
"child  safety  seats"  in  the  following 
places:  The  introductory  text  of  S5.2.1. 

9  571.213    [Amended] 

16.  Section  571.213  would  be  amended 
by  removing  the  words  "Child 
restraints"  and  adding,  in  their  place, 
the  words  "Child  safety  seats"  in  the 
following  places:  S5.5.2(m). 

9  571.213    [Amended] 

17.  Section  571.213  would  be  amended 
by  removing  the  words  "child  restraint" 
and  adding,  in  their  place,  the  words 
"child  safety  seat"  in  the  following 
places: 

S4;  S5.4.3.5(c);  S5.5.2(f)(ii)  and  (f)(iii): 
S5.5.5(f)(ii)  and  (f)(iii);  5.5.5(i); 
S6.1. 2.3.2(b); 
SS  7.2:  8.1;  8.2.3.  8.2.5.  and  8.2.6. 

9571.213    (Amended] 

18.  Section  571.213  would  be  amended 
by  removing  the  words  "CHILD 
RESTRAINT"  and  adding,  in  their  place, 
the  words  "CHILD  SAFETY  SEAT"  in 
the  following  places: 

SS  5.5.2(g);  5.5.2(h),  (i),  (j)  and  (k)(i); 

SS  5.5.5  (h)  and  (i); 

S8.1; 

and  in  the  heading  of  figure  IC. 

9  571.213    [Amended] 

19.  Section  571.213  would  be  amendeo 
by  removing  the  words  "restraint 
system"  and  adding,  in  their  place,  the 
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words  "child  safety  seat"  in  the 
following  place:  S5.2.1.1(b). 

9571.213    [Amended] 

20.  Section  571.213  would  be  amended 
by  removing  the  words  "infant  restraint" 
and  adding,  in  their  place,  the  words 
"infant  safety  seat"  in  the  following 
places: 

SS  5.5.2(f)(i)  and  (k)(ii); 
and  S5.5.5(f){i). 

9571.213    [Amended] 

21.  571.213  would  be  amended  by 
removing  the  words  "INFANT 
RESTRAINT"  and  adding,  in  their  place, 
the  words  "INFANT  SAFETY  SEAT"  in 
the  following  place:  S5.5.2(k)(ii). 

9571,213   [Amended] 

22.  571.213  would  be  amended  by 
removing  the  word  "system"  and 
adding,  in  its  place,  the  words  "safety 
seat"  in  the  following  places: 

the  definition  of  "Specific  vehicle  shell" 
inS4; 


S5.1.1(a); 

S5.1.3.2; 

the  introductory  text  of  paragraph 

S5.2.1.1(a); 
S5.2.1.1(c); 
S5.2.1.2(a)  and  (b); 
S5.2.2.1(a).  (b)  and  (c); 
S5.2.2.2(b); 

the  introductory  text  of  S5.2.3.2; 
S5.2.4:  S5.3.1;  S5.3.2; 
the  introductory  text  of  S5.4.1;  S5.4.1(c); 
S5.4.3.1;  S5.4.3.2;  5.4.3.3 
S5.5.2(a)  and  (f); 
S5.5.3;  S5.5.4; 
S5.5.5(f): 
SS5.6.1;  S5.6.2; 
S6.1.1.1(c); 
SS  6.1.2.1.1(a); 
SS  6.1.2.1.2(a)  and  (b); 
the  introductory  paragraph  of  S6.1.2.3.1; 

6.1.2.3.1(a)  and  (d); 
the  introductory  paragraph  of  S6.1.2.3.2; 

S6.1.2.3.2(b)  and  (c); 
S6.2.3; 
and  S8.1;  S8.2.3. 


9571.213    [Amended] 

23.  Section  571.213  would  be  amended 
by  removing  the  word  "system's"  and 
adding,  in  its  place,  the  words  "safety 
seats"  in  the  following  places:  SS 
5.2.2.1(b);  and  6.1.2.3. 

9571.213    [Amended] 

24.  Section  571.213  would  be  amended 
by  removing  the  word  "system's"  and 
adding,  in  its  place,  the  words  "safety 
seat's"  in  the  following  places:  SS 
5.1.1(c);  and  5.1.4. 

9571.213    [Amended] 

25.  Section  571.213  would  be  amended 
by  removing  the  word  "seating  system" 
and  adding,  in  their  place,  the  words 
"safety  seats"  in  the  following  place: 
SS5.4.3.3(c). 

9  571.213    [Amended] 

26.  Section  571.213  would  be  amended 
by  adding  the  following  Figures  9a  and 
9b  after  Figure  8: 

BltXINQ  CODE  4t10-S»-M 
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5*  minimum 


a.5' 


3.5- 
minimum 


Just  tea/  off  the  attached  card  and  fill  In  your 
name  and  address. 


for  your  chUd's  safety,  please  take  a  few  moments  and  promptly 
fill  out  and  return  the  attached  card.  Although  child  safety  seats 
undergo  extensive  testing  and  evaluation,  it  is  possible  that  a 
chifd  safety  seat  could  be  recalled.  In  case  of  a  recaff,  we  can 
reach  you  only  it  we  have  your  name  and  address.  You  MUST 
send  in  the  card  to  be  on  our  recall  list. 


IXAIL  THE  CARD^IVs  already  addressed  and 
we've  paid  the  postage. 


r»af  9tf  «•«  mM  mii  pan 


Consumer!  Jusi  M  m  your  name  and  address. 
Youf  nam* 


Your  suMf  address 


c;iv 


Siaia 


ZioCodc 


CHILD  SAFETY  SEAT  REGISTRATION  CARD 


Preprtnted 
message  to 
consumer;  bold 
typeface,  caps 
and  k>wer  case 
<yp«. 


POLO  f  pef^roMTiON 


Minimum  10V* 
screen  tint. 


.Preprinted  or 
stamped  child 
safety  seat 
model  name  or 
number  and  date 
of  manufacture. 


FIgur«  9a  (Option  1)— Registration  form  for  child  safety  seats—product  Identification  number 

and  purchaser  information  side. 
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3.5* 

minimum 


5'  minimum* 


3.5' 
minimum 


CHILD  SAFETY  SEAT  REGISTRATION  FORM 
Why  should  you  fill  this  out? 

•  While  child  safety  seats  appear  simple  in  design,  they  are 
complex  pieces  of  equipment. 

•  Child  safety  seats  undergo  extensive  testing  and  evaluation, 
including  manufacturing  quality  control. 

•  While  unlikely,  it  is  possible  that  a  child  safety  seat  could 
be  sold  that  was  not  manufactured  correctly. 

•  If  that  happens,  this  card  is  the  only  way  we  can  provide 
you  with  a  safety  notification. 

PLEASE  FILL  OUT  THIS  SIMPLE  CARD  AND  MAIL  NOW! 
Note:  Postage  Is  prepaid— no  stamp  required. 

Ttar  on  attd  mml  Ihit  put 


Consumer:  Jusi  tin  m  your  name  and  address. 

Your  nama 

Your  siree)  address 


Ciiy 


Siaia 


Zip  Cod* 


CHILD  SAFETY  SEAT  REGISTRATION  CARD 


Preprinted 
message  to 
consumer;  bold 
typeface,  caps 
and  lower  case 
type. 


X 


fOLD  /  penroBATiON 


Minimum  10*/« 
screen  tint. 


.  Preprinted  or 
stamped  child 
safety  seat 
model  name  or 
number  and  date 
of  manufacture. 


Figure  9a  (Option  2)— Registration  form  for  child  safety  seats— product  identification  numt)ef 

and  purchaser  Information  side. 
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I  A*  JAAAAMImJB « 


3.5* 
minimum 


t 


3.5' 
minioiMT) 


Congratul9tlon%  by  pvrchasiiig  Wts  cMld  safety  seat,  you  Have 
taken  ttie  first  crucial  step  in  protecting  your  child  from  death  or  injury 
in  a  motor  vehicle  crash.  Now  take  a  few  momenta  to  lollow  these 
additional  steps  to  ensure  that  ttiisseat  can  peHorra  as  well  as  possible. 

1 .  Fil  out  and  maiJ  the  attached  poatagesMMd  feglstratioN  card.  The 
manufacturer  of  your  child  safety  seat  needs  thisiAformation  so  that  they 
may  contact  you  in  case  of  a  safety  notification. 

2.  Carefully  read  the  instructions  thai  came  with  this  child  safety  seat. 
This  seat  cannot  protect  your  child  if  you  don't  use  it  correctly.  Be  certain 
that  you  know  the  can«ct  procedure  for  iostatUng  the  child  seat  in  your 
vehicle  and  lor  securing  your  chttd  in  Itw  seat.  Check  your  vehicle  owner's 
manual  lor  special  installation  instructions. 

3.  Use  your  child  safety  seat  correctly  everytime  your  child  rldM  in 
a  vehicle,  no  matter  how  short  the  ride.  Your  child's  safety  depends 
on  it. 

IMPORTANT!    FILL  TH4S  OUT  AND  MAIL  NOW! 
Note:  Postage  is  prepaid—no  stamp  required 

T0V  0tt  and  mtn  Mg  9t0t 


COnSUmon  Just  lin  m  your  r^ame  and  address. 


You(  rvama 


Vouf  tt'«*l  MDrtSS 


Oly 


Suit 


ZipCodt 


CHILD  SAFETY  SEAT  REGISTRATION  CARD 


\    Preprimed 
\  message  to 
/  consumer;  hold 
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1.  Chapter  V,  title  49.  Transportation, 
the  Code  of  Federal  Regulations,  would 
be  amended  to  add  the  following  new 
part  588: 

PART  588— CHILD  SAFETY  SEATS 
RECOROKEEPINQ  REQUIREMENTS 

Sttcs. 

588.1  Scope. 

588.2  PurpoM. 

568.3  Applicability. 

588.4  Definition*. 

588.5  Records. 

588.8  Record  retention. 

Authority:  Sees.  103. 112. 119.  Public  Law 
86-563.  80  Stat  718  (15  U.S.C  1392. 1401. 
1407):  delegation  of  authority  at  40  CFR  1.50 
and  49  CFR  SOIA. 

This  part  establishes  requirements  for 
manufacturers  of  child  safety  seats  to 
maintain  lists  of  persons  who  are 
owners  of  the  child  safety  seat  and  who 
inform  the  manufacturer  of  those  seats 
of  their  name  and  address. 

95SS.2    PurpoM. 

The  purpose  of  this  part  is  to  aid 
manufacturers  in  contacting  purchasers 
and  users  of  their  child  safety  seats 
during  notification  campaigns  conducted 
in  accordance  with  49  CFR  part  577,  and 
to  aid  the  National  Highway  Traffic 
Safety  Administration  in  determining 
whether  a  child  safety  seat 
manufacturer  has  notified  purchasers 
and  users  of  a  particular  safety  seat  that 
the  seat  has  been  recalled. 


SS8S.3 

This  part  applies  to  manufacturers  of 
child  safety  seats,  except  with  regard  to 
built-in  child  safety  seats  installed  in  a 
vehicle  by  the  manufacturer  that 
assembled  the  vehicle. 

§588.4    OdlnMofW. 

(a)  Statutory  definitions.  All  terms 
defined  in  section  102  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1391)  are  used  in  their  statutory 
meaning. 

(b)  Built-in  child  safety  seat  means 
any  child  safety  seat  which  is  an 
integral  part  of  a  passenger  car. 

(c)  Child  safety  seat  means  any 
device  except  Type  I  or  Type  II  seat 
belts,  designed  for  use  in  a  motor 
vehicle  or  aircraft  to  restrain,  seat,  or 
position  children  who  weigh  50  pounds 
or  less,  and  includes  devices  referred  to 
as  "child  restraint  systems"  in  other 
sections  of  this  Chapter. 

(d)  Owners  include  purchasers. 

(e)  Registration  form  means  the  form 
provided  with  a  child  safety  seat  in 
comphance  with  the  requirements  of 
Standard  No.  213.  Child  Safety  Seats. 
(49  CFR  571.213).  and  any 


commimication  from  an  owner  of  a  child 
safety  seat  to  the  seat's  manufacturer 
that  provides  the  model  name  or  number 
of  the  owner's  seat  and  the  owner's 
name  and  mailing  address. 

Each  manufacturer,  or  manufacturer's 
designee,  shall  record  a  list  or  maintain 
records  of  the  owners  of  child  safety 
seats  who  have  submitted  a  registration 
form.  The  list  or  the  record  shall  be  in  a 
form  suitable  for  inspection  such  as 
computer  information  storage  devices  or 
card  files,  and  shall  include  the  names 
and  mailing  addresses  of  the  owners, 
and  the  model  name  or  number  and  date 
of  manufacture  (month,  year)  of  the 
owners'  child  safety  seats. 


S5884 

Each  manufacturer,  or  manufacturer's 
designee,  shall  maintain  the  information 
specified  in  i  588.5  of  this  part  for  a 
period  of  not  less  than  eight  years  from 
the  date  of  manufacture  of  the  registered 
safety  seat 

Issued  on  February  11, 1991. 
Bairy  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-3718  Filed  2-15-01:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanlc  and  Atmoapharic 
Adminlatratlon 

50  CFR  Part  661 
[Dockat  Na  91022e-1026] 
RIN064a-AC85 

Ocaan  Salmon  Flahariaa  off  tfia  Coaata 
of  Waahlngton,  Oregon,  and  Calif  omia 

AOINCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Proposed  rule;  request  for 
comments. 


r.  NOAA  issues  this  proposed 
rule  to  implement  Amendment  10 
(amendment)  to  the  Fishery 
Management  Plan  for  Commercial  and 
Recreational  Salmon  Fisheries  off  the 
Coasts  of  Washington,  Oregon,  and 
California  Commencing  in  1978  (FMP). 
The  amendment  proposes  to  (1)  modify 
the  method  for  iniseason  reallocation  of 
coho  salmon  south  of  Cape  Falcon, 
Oregon,  to  help  assure  achievement  of 
the  Council's  recreational  season 
duration  objectives  and  still  allow  the 
commercial  fishery  an  opportunity  to 
harvest  any  available  reallocation:  (2) 
modify  and  clarify  the  criteria  that  guide 
ocean  harvest  allocation  for  the  non- 


treaty  commercial  and  recreational 
fisheries  north  of  Cape  Falcon,  including 
inseason  and  geographic  deviations 
fivm  the  allocation  schedule;  and  (3) 
define  overfishing  based  on  the 
spawning  escapement  goals  for  chinook 
and  coho  salmon  stocks  specified  in  the 
FMP.  The  amendment  is  intended  to 
update  the  FMP  to  reflect  current 
conditioiis  in  the  fishery  and  to  fulfill 
NOAA's  requirement  for  a  definition  of 
overfishing. 

DATE:  Comments  on  the  amendment  and 
the  proposed  rule  must  be  received  by 
March  29, 1991. 

ADomsaat:  Comments  should  be  sent 
to  RoUand  A.  Schmitten,  Director, 
Northwest  Region.  NMFS,  7600  Sand 
Point  Way  NE,  BIN  C15700,  Seattle.  WA 
98115-0070;  or  E.  Charles  Fullerton, 
Director,  Southwest  Region,  NMFS,  300 
S.  Ferry  Street,  Terminal  Island,  CA 
90731-7415.  Copies  of  the  amendment, 
including  the  environmental  assessment 
and  the  regulatory  impact  review/initial 
regulatory  flexibility  analysis,  are 
available  fi«m  the  Pacific  Fishery 
Management  Council,  Metro  Center, 
Suite  420,  2000  SW.  First  Avenue, 
Portland.  OR  97201-5344. 
FOR  nmTHER  INFORMATKNI  CONTACT: 

William  L  Robinson  (Northwest  Region. 
NMFS),  206-52&-ei40;  Rodney  R. 
Mclnnis  (Southwest  Region,  NMFS), 
213-^14-6199;  or  Lawrence  D.  Six 
(Pacific  Fishery  Management  Council). 
503-221-6352. 
•UPPIEMENTAJIV  INFORMATION: 

Background 

Under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  the  FMP  was  prepared 
by  the  Pacific  Fishery  Management 
Council  (Council)  and  approved  by  the 
Secretary  of  Commerce  (Secretary}  on 
March  2. 1978.  Since  then,  the  FMP  has 
been  amended  nine  times,  with 
implementing  regulations  codified  at  50 
CFR  Part  661.  From  1979  to  1983,  the 
FMP  was  amended  annually.  In  1984,  a 
framework  amendment  was 
implemented  that  provided  the 
mechanism  for  making  preseason  and 
inseason  adjustments  in  the  regulations 
without  aimual  amendments  (49  FR 
43679,  October  31, 1984).  Amendmeints  to 
the  framework  FMP  were  also 
implemented  in  1987, 1988,  and  1969. 

Development  of  Amendment  10  began 
in  September  1988  when  a  "scoping 
session"  was  held  by  the  Council. 
Subsequent  Council  discussions 
identified  four  issues  requiring  further 
analyses  and  possible  modifications  to 
the  FMP.  A  draft  amendment  was 
prepared  and  distributed  to  interested 
persons  for  review  on  October  4, 1990. 
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Comments  were  invited,  and  four  public 
hearings  were  held  on  October  24-26, 
1990,  in  Olympia,  Washington;  Astoria 
and  Coos  Bay,  Oregon;  and  Eureka, 
California  (55  FR  41370,  October  11, 
1990). 

After  considering  the  comments 
received  durmg  the  comment  period,  at 
public  hearings  and  Council  meetings, 
and  from  its  Salmon  Technical  Team 
(STT),  Salmon  Advisory  Subpanel 
(SAS).  Scientific  and  Statistical 
Committee  (SSC),  and  Enforcement 
Consultants,  the  Council  made  its  final 
selection  of  preferred  alternatives  for 
the  amendment  at  its  November  13-16. 
1990.  meeting  in  Seattle.  Washington. 
The  Council  selected  management 
alternatives  for  three  of  the  four  issues, 
which  involved  altering  the  status  quo 
and  making  regulatory  changes. 

The  major  purposes  of  Amendment  10 
are  to  (1)  modify  the  method  for 
inseason  reallocation  of  coho  salmon 
south  of  Cape  Falcon,  Oregon,  to  help 
assure  achievement  of  the  Council's 
recreational  season  duration  objectives 
and  still  allow  the  commercial  fishery 
an  opportunify  to  harvest  any  available 
reallocation:  (2)  modify  and  clarify  the 
criteria  that  guide  the  non-treaty  harvest 
allocation  north  of  Cape  Falcon;  and  (3) 
define  overfishing.  These  issues,  their 
impacts,  and  the  rationale  for  the 
Council's  recommended  regulatory 
changes  are  summarized  below.  To 
avoid  confusion,  these  three  issues  vsrill 
be  numbered  consistent  with  their 
numbering  m  the  amendment,  (i.e., 
issues  1,  3,  and  4.)  For  amendment  issue 
2  (modification  of  the  Klamath  River  fall 
chinook  salmon  spawning  escapement 
goal),  the  Council  recommended  status 
quo  with  no  regulatory  changes. 
Although  a  brief  referenoe  to  issue  2 
remains  in  the  amendment  document, 
this  issue  will  not  be  discussed  herein. 

Amendment  Issue  1 — Inseason 
Reallocation  of  Coho  Salmon  South  of 
Cape  Falcon,  Oregon 

This  part  of  the  amendment  (1) 
clarifies  the  objectives  of  the  F\ff 
process  for  reallocating  coho  salmon 
from  the  recreational  to  commercial 
fishery  south  of  Cape  Falcon,  Oregon. 
(2)  requires  the  reallocation  process  to 
occur  no  later  than  August  15  of  each 
year,  and  (3)  specifies  that  the  remaining 
recreational  coho  quota,  after 
reallocating  to  the  commercial  fishery, 
becomes  a  harvest  guideline. 

A  general  objective  of  the  FMP  is  to 
provide  a  recreational  fishing  season 
that  extends  from  at  least  Memorial  Day 
through  Labor  Day  in  the  area  south  of 
Cape  Falcon.  In  addition,  the  FMP  and 
Federal  regulations  require  that  any 
coho  aalmon  not  needed  by  the 


recreational  fishery  for  its  scheduled 
season  south  of  Cape  Falcon  be 
reallocated  to  the  commercial  fishery  on 
or  about  August  1.  To  assure  meeting 
the  FMPs  coho  spawning  escapement 
goals,  the  recreational  fishery  between    . 
Cape  Falcon  and  Humbug  Mountain, 
Oregon,  and  the  commercial  fishery 
south  of  Cape  Falcon  must  close  when 
their  respective  coho  quotas  are 
reached.  (Although  recreational  catches 
of  coho  in  the  area  south  of  Humbug 
Mountain  are  included  in  the 
recreational  quota  south  of  Cape  Falcon, 
the  recreational  fishery  south  of 
Humbug  Mountain  does  not  close  when 
the  quota  is  reached.) 

Inseason  reallocation  of  coho  harvest 
from  the  recreational  to  commercial 
fishery  has  occurred  in  two  of  the  four 
years  since  this  requirement  was 
implemented  (specifically  on  August  22, 
1987,  and  August  15, 1988.)  Delays  m 
implementing  the  reallocation  process 
were  due  in  part  to  the  considerable 
imprecision  involved  in  making  a  coho 
harvest  projection  as  early  as  August  1 
for  most  of  August  and  early  September. 

Implementing  the  inseason 
reallocation  process  too  early  risks 
reallocating  too  many  fish,  which  could 
result  in  the  remaining  coho  quota  being 
reached  and  the  recreational  fishery 
between  Cape  Falcon  and  Humbug 
Mountain  being  closed  before  Labor 
Day.  It  also  risks  reallocating  too  few 
fish,  thereby  unnecessarily  limiting 
commercial  harvest  In  addition, 
commercial  fishermen  desire  a  timely 
and  more  certain  reallocation  date  that 
would  allow  them  sufficient  opportunify 
to  harvest  any  available  reallocation. 

The  Council  has  addressed  these 
issues  by  recommending  that  the 
reallocation  process  be  completed  no 
later  than  August  15  and  by  changing 
the  remaining  recreational  quota  to  a 
harvest  guideline  after  the  reallocation 
is  made.  Unlike  a  quota,  which  is  a  fixed 
harvest  limit  that  is  tied  to  ocean 
escapement  objectives  and/or  complex 
allocation  requirements,  a  harvest 
guideline  serves  as  a  management 
objective  to  help  assure  achievement  of 
Council  intent  without  being  an  absolute 
limit. 

Under  the  Council's  recommended 
alternative,  if  the  recreational  fishery 
harvest  guideline  is  projected  to  be 
reached  on  or  before  Labor  Day,  the 
Regional  Director  may  allow  the 
recreational  fishery  to  continue  through 
the  Labor  Day  weekend  only  if  there  is 
no  significant  danger  of  impacting  the 
allocation  of  another  fishery  or  of  failing 
to  meet  an  escapement  goal.  By 
including  these  criteria  to  guide  the 
Regional  Director's  inseason  decision- 
making, the  Council  has  assured  that 


allowing  the  recreational  catch  to 
exceed  the  harvest  guideline  «vlll  not  be 
contrary  to  the  FMFs  conservation 
objectives  and  will  not  result  in  harvests 
that  contribute  to  or  cause  overfishing. 

This  change  m  the  amendment  is 
considered  an  administrative  one  and 
does  not  result  in  any  quantifiable 
biological,  social,  or  economic  impacts 
that  are  different  from  those  identified 
and  evaluated  in  the  existing  I^P. 

Amendmnil  Issue  S — Modification  of 
Criteria  Guiding  the  Noo-Trsafy  Catch 
Allocatian  North  of  Cape  Falcoo, 
(kegon 

The  FMP  and  implementing 
regulations  contain  an  allocation 
schedule  that  establishes  an  initial 
annual  allocation  of  coho  and  chinook 
salmon  north  of  Cape  Falcon  between 
the  commercial  and  recreational 
fisheries  at  specific  stock  abundance 
levels:  the  sdiedule's  specified 
percentages  for  the  recreational  and 
commercial  fisheries  represent  averages 
for  the  entire  area  between  Cape  Falcon 
and  the  U.S. -Canada  border.  The  FMP 
and  regulations  also  presentfy  contain  a 
measure  allowing  variation  of  the 
geographic  distribution  of  the 
recreational  and  commercial  allocation 
percentages  (established  by  the 
schedule)  by  major  subareas  (i.e.,  north 
of  Leadbetter  Point  and  south  of 
Leadbetter  Point],  if  there  is  a  need  to 
protect  weak  stocks  (the  measure 
contains  general  criteria  for  deviations 
from  the  overall  or  areawide 
percentages).  The  presently  established 
constraints  on  geographic  deviations 
from  the  general  allocation  schedule 
were  included  in  Amendment  9  to  the 
FMP  largely  at  the  request  of 
commercial  fishermen  who  wanted  to 
assure  that  major  coastal  subareas 
would  not  be  precluded  from  sharing  the 
commercial  harvest  opportunity. 
However,  neither  this  measure  nor  any 
other  existing  FMP  provision  addresses 
inseason  changes  in  total  allowable 
catch  (TAC),  or  provides  any  criteria  for 
the  distribution  of  the  recreational 
harvest  opportunity  among  the  three 
major  recreational  subareas  north  of 
Cape  Falcon  (i.e..  U.S.-Canada  border  to 
Queets  River,  Queets  River  to 
Leadbetter  Point;  Leadbetter  Point  to 
Cape  Falcon).  For  this  Amendment  issue 
3,  the  Council  considered  specific  FMP 
changes  to:  (1)  Address  the 
consequences  of  inseason  changes  in 
recreational  or  commercial  fishery 
TACs,  (2)  add  criteria  regarding 
deviations  &om  the  overall  preseason 
commercial  TACs  for  chinook  and  coho 
for  purposes  of  decreasing  impacts  on 
weak  stocks  and  still  ensuring 
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commercial  harvest  objectives,  and  (3) 
add  criteria  and  management  objectives 
regarding  the  distribution  of  the 
recreational  TAC 

The  first  part  of  this  issue  clarifies 
that  the  overall,  non-treaty  TACs  for 
coho  and  for  chinook  fisheries  north  of 
Cape  Falcon  do  not  need  to  be 
reallocated  between  their  recreational 
and  conunercial  component  fisheries 
when  inseason  management  actions 
effectively  alter  the  TAC  of  either  a 
commercial  or  recreational  fishery.  In 
other  words,  any  increase  or  decrease  in 
the  recreational  or  commercial  TAC 
resulting  from  an  inseason  restructuring 
of  a  fishery  (change  in  fishery  area, 
times,  or  area  quota)  or  other  inseason 
management  action  does  not  require 
reallocation  of  the  overall  north-of- 
Falcon  nontreaty  TAC.  Any  inseason 
changes  in  a  recreational  or  commercial 
fishery  TAC  are  exjMcted  to  be 
relatively  small  and  to  occur  irregularly 
when  harvest  patterns  deviate  from 
those  anticipated  in  the  preseason 
process  of  establishing  the  annual 
management  measures.  It  is  primarily  an 
administrative  necessity  in  the  inseason 
management  process  to  handle  TAC 
changes  in  this  manner.  If  changes  in 
one  group's  TAC  required  reallocation 
of  the  overall  TAC  timely  inseason 
adjustments  in  each  fishery  would 
become  complex  decisions  requiring 
extensive  public  input  to  consider  how 
the  inseason  action  in  one  fishery 
(commercial  or  recreational)  affected 
the  other. 

Inseason  management  is  conducted 
primarily  by  telephone  conference, 
requires  rapid  decisionmaking,  and  is 
generally  limited  in  scope  by  the  FMP  to 
assure  the  Council's  intent  is  not  altered 
in  the  absence  of  direct  Council 
involvement  or  consideration.  Finally,  it 
was  the  desire  of  both  commercial  and 
recreational  fishermen  that  each  group, 
alone,  receive  any  benefits  derived  from 
inseason  changes  in  their  respective 
fisheries. 

The  second  part  of  this  issue  proposes 
a  specific  standard  for  guiding 
geographic  deviations  from  the  overall 
preseason  commercial  TACs  for  chinook 
and  coho  for  the  purpose  of  decreasing 
impacts  on  weak  stocks.  Consistent  tvith 
the  current  FMP,  the  amendment  assures 
that  major  subareas  of  the  coast  would 
not  be  precluded  from  sharing  in  the 
commercial  harvest  opportunity. 

The  Council  recommended  that 
deviations  in  each  major  subarea  (i.e., 
north  of  Leadbetter  Point  and  south  of 
Leadbetter  Point)  generally  not  exceed 
SO  percent  of  the  TAC  for  each  species 
that  would  have  been  established 
without  a  geographic  deviation  in  the 
distribution  of  the  TAC.  Any  deviation 


of  more  than  50  percent  (1)  will  be  based 
on  a  conservation  need  to  decrease 
impacts  on  the  weak  stocks  and  (2)  will 
provide  larger  overall  harvest  for  the 
entire  fishery  north  of  Cape  Falcon  than 
would  have  been  possible  without  the 
deviation.  Such  specific  language  was 
not  included  in  the  Amendment  9 
document,  but  was  Included  in  the 
implementing  regulations  as  clarification 
of  the  Council's  intent  This  principle 
had  applied  to  both  the  recreational  and 
the  commercial  allocation  under 
Amendment  9.  Under  Amendment  10,  it 
would  be  limited  to  the  commercial 
allocation.  This  part  does  not  change  the 
preseason  geographic  distribution  of  the 
commercial  TAQ  therefore,  there  are  no 
fishery  impacts. 

The  third  part  of  this  issue  proposes 
specific  criteria  to  guide  geographic 
distribution  of  the  recreational  TAC.  For 
coho  salmon,  a  base  distribution  among 
the  three  recreational  subareas  would 
be  established  as  follows:  (1)  50  percent 
for  Columbia  River  ports  (Leadbetter 
Point,  Washington,  to  Cape  Falcon, 
Oregon),  (2)  37  percent  for  Westport 
(Queets  River  to  Leadbetter  Point, 
Washington),  and  (3)  13  percent  for 
Neah  Bay /La  Push  (U.S.-Canada  border 
to  the  Queets  River).  These  percentages 
are  well  within  the  range  of  actual  catch 
shares  by  the  three  port  areas  in  the 
years  before  subarea  quotas  were 
instituted  in  1982.  Provisions  are 
included  to  allocate  more  fish  to 
Westport  in  years  when  Neah  Bay/La 
Push  receive  additional  benefits  from  a 
recreational  fishery  in  Area  4B  in 
'Washington  State  waters,  as  was  done 
for  the  1990  season. 

The  Council  specifically 
recommended  that  the  preseason 
recreational  TAC  of  coho  salmon  be 
distributed  to  provide  50  percent  to  the 
area  north  of  Leadbetter  Point  and  50 
percent  to  the  area  south  of  Leadbetter 
Point.  The  distribution  of  coho  salmon 
north  of  Leadbetter  Point  is  further 
divided  as  follows:  (1)  In  years  with  no 
Area  4B  recreational  fishery,  the  coho 
distribution  will  be  divided  to  provide  74 
percent  to  the  Westport  subarea  and  26 
percent  to  the  Neah  Bay/La  Push 
subarea:  or  (2)  in  years  with  an  Area  4B 
recreational  fishery,  25  percent  of  the 
numerical  value  of  the  Area  4B  fishery 
will  be  added  to  the  recreational  TAC 
north  of  Leadbetter  Point  before 
applying  the  74/26  sharing  percentages, 
then  that  same  value  will  be  subtracted 
from  the  Neah  Bay/La  Push  share  to 
maintain  the  same  total  distribution 
north  of  Leadbetter  Point 

For  example,  if  the  recreational  coho 
TAC  north  of  Cape  Falcon  equals 
100,000,  the  recreational  coho  TAC  north 
of  Leadbetter  Point  equals  50,000  whidi 


is  further  divided  as  follows:  (1)  in  years 
with  no  Area  4B  fishery,  the  allowable 
coho  catch  would  be  37,000  for  the 
Westport  subarea  and  13,000  for  the 
Neah  Bay/La  Push  subarea;  or  (2)  in  a 
year  with  an  Area  4B  fishery  of  20,000 
coho,  the  allowable  coho  catch  would  he 
40,700  for  the  Westport  subarea  and 
9,300  for  the  Neah  Bay/La  Push  subarea. 

In  addition,  the  council  may  include 
criteria  in  its  preseason  management 
recommendations  to  guide  the  inseason 
transfer  of  coho  among  the  recreational 
subareas  to  meet  season  duration 
objectives.  Inseason  redistribution  of 
subarea  quotas  within  the  recreational 
fishery  or  the  distribution  of  allowable 
coho  catch  transfers  from  the 
commercial  fishery  among  subareas 
may  deviate  from  the  preseason 
distribution.  Furthermore,  the  Council 
may  establish  additional  subarea  quotas 
wi^in  a  major  subarea  to  meet 
recreational  season  objectives  based  on' 
agreement  of  representatives  of  the 
affected  ports. 

For  chinook  salmon,  the  amendment 
reflects  current  management  practice. 
Specifically,  the  distributions  of  the 
recreational  TAC  of  chinook  salmon 
among  subareas  will  be  managed  as 
guidelines  based  on  calculations  of  the 
STT  of  the  number  of  chinook  necessary 
to  prosecute  an  all-species  fishery.  As 
stated  in  amendment  issue  1.  a  guideline 
serves  as  a  management  objective 
without  being  a  fixed  harvest  limit  The 
primary  objective  of  chinook 
distribution  is  to  achieve  all-species 
fisheries  without  imposing  restrictions 
on  chinook  harvest  (i.e.,  area  closures  or 
bag  limit  reductions).  Chinook  salmon  in 
excess  of  all-species  fisheries  needs 
may  be  used  by  directed  chinook    ■ 
fisheries  north  of  Cape  Falcon  or  by 
negotiating  a  preseason  chinook/coho 
trade  between  the  commercial  and 
recreational  allocations  according  to  the 
criteria  for  preseason  species  trades  in 
the  FMP. 

Under  its  recommer.ded  alternative, 
the  Council  is  constrained  from 
deviating  in  the  preseason  fishing  plan 
from  the  geographic  distribution  of  the 
recreational  echo  TAC  established  by 
this  amendment,  although  inseason 
deviations  are  permitted  consistent  with 
criteria  established  during  the  preseason 
process.  Despite  this  loss  in  preseason 
management  flexibility,  the  Council's 
adoption  of  a  base  geographic 
distribution  of  the  recreational  coho 
TAC  will  remove  a  significant  source  of 
confusion  and  controversy  during  the 
preseason  management  process  while 
providing  more  stability  to  local 
communities.  There  are  no  additional 
quantifiable  biological  impacts  on  the 
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critical  salmon  stocks  when  compared 
with  the  status  quo. 

Amendment  Issue  4 — Definition  nf 
Overfishing 

This  issue  fulfills  requirements  under 
NOAA's  revised  guidelines  for  FMPs  (50 
CFR  part  602;  54  FR  30826,  July  24, 1989] 
with  respect  to  national  standard  1  of 
the  Magnuson  Act  (16  U.S.C.  1854  (a)(1)), 
which  requires  conservation  and 
management  measures  to  prevent 
overfishing  while  achieving  optimum 
yield  on  a  continuing  basis. 

The  revised  guidelines  at  50  CFR 
602.11(c)(1)  state  that  overfishing  is  a 
level  or  rate  of  fishing  mortality  that 
jeopardizes  the  long-term  capacity  of  a 
stock  or  stock  complex  to  produce 
maximum  sustainable  yield  (MSY)  on  a 
continuing  basis.  Each  FMP  must 
specify,  to  the  maximum  extent  possible, 
an  objective  and  measurable  definition 
of  overfishing  for  each  stock  or  stock 
complex  covered  by  that  FMP,  and 
provide  an  analysis  of  how  the 
definition  was  determined  and  how  it 
relates  to  reproductive  potential. 

The  Council  has  defined  overfishing 
as  an  occurrence  whereby  all  mortahty, 
regardless  of  the  source,  results  in  a 
failure  of  a  salmon  stock  to  meet  its 
annual  spawning  escapement  goal  or 
management  objective  as  specified  in 
the  FMP  for  three  consecutive  years, 
and  for  which  changes  in  the  fishery 
management  regime  offer  the  primary 
opportunity  to  improve  stock  status. 
While  this  condition  is  defined  as 
overfishing  in  the  broad  sense,  it  is 
recognized  that  this  situation  may  also 
be  the  result  of  nonfishing  morality  and 
fishery  management  actions  may  not 
adequately  address  the  situation. 

Managing  the  salmon  fisheries  to 
achieve  spawning  escapement  goals, 
which  tend  to  reflect  estimates  of  MSY 
on  a  stock  by  stock  basis,  assures  a  high 
level  of  protection  against  overfishing, 
even  in  the  face  of  extreme  uncertainty. 
Spawning  escapement  goals  are  based 
on  such  factors  as  estimates  of 
spawning  or  rearing  habitat  or  historical 
production  frY)m  a  range  of  observed 
spawning  escapements,  and  are 
generally  expressed  in  numbers  of  adult 
fish  or  as  an  escapement  rate,  often  with 
a  numerical  floor.  Such  a  management 
scheme  provides  maximum  protection 
while  also  attempting  to  maximize 
harvest. 

When  a  stock  or  stock  grouping  fails 
to  meet  its  annual  spawning  escapement 
objective  for  three  consecutive  years, 
the  Council  will  appoint  a  work  group  to 
investigate  the  causes  of  overfishing. 
The  work  group  will  include  members 
from  the  STT,  SSC  and  SAS,  as  weU.  as 
representatives  of  Federal,  state,  and 


tribal  agencies  having  authority  over 
water  quality  and  pertinent  salmon 
production  habitat.  The  work  group  will 
examine  the  current  status  of  stock 
productivity  and  all  sources  of  stock 
morality  and  provide  a  report  of  its 
conclusions  and  reconmiendations  to 
the  Council.  For  those  causes  within 
Council  control,  the  Council  inay  change 
analytical  or  procedural  methodologies 
if  these  are  determined  to  be  inaccurate, 
and/or  reduce  ocean  harvest  impacts 
when  shown  to  be  effective  in  stock 
recovery  to  MSY  levels.  For  those 
causes  beyond  Council  control,  the 
Council  may  make  recommendations  to 
those  entities  that  have  the  primary 
authority  to  change  preseason 
prediction  methodology  (i.e.,  the  Federal 
court),  improve  habitat  and  review  and/ 
or  revise  escapement  goals. 

Stocks  without  specified  goals  in  the 
FMP  are  also  provided  significant 
protection  against  overfishing  because 
the  Council  bases  its  management  of  the 
entire  fishery  on  the  stock  tfiat  is  first 
reduced  to  its  annual  specified  goal 
level  by  the  fisheries.  Such  a  stock  could 
be  the  weakest  stock  or  an  abundant 
stock  that  is  heavily  impacted  by  ocean 
salmon  fisheries. 

The  Council  has  been  especially 
concerned  that  cases  of  stock  stress  not 
be  labeled  as  overfishing  imless  fishing 
is  a  significant  contributor  to  the  stock 
condition  or  offers  an  opportunity  for  a 
meaningful  contribution  to  recovery  of 
the  stock.  Salmon  stocks  in  the  Pacific 
Northwest  have  been  impacted 
significantly  by  habitat  destruction  and 
mortality  induced  by  hydroelectric 
operations  and  water  diversion. 
Indiscriminate  use  of  the  overfishing 
label  with  respect  to  fisheries 
management  activities  could  greatly 
diminish  the  region's  focus  on  correcting 
major  nonfishing  sources  of  stock 
depression.  It  could  also  give  the 
mistaken  impression  of  the  need  for 
further  reduction  in  fisheries  that  have 
already  been  ciu'tailed  for  years  to 
protect  the  weakened  stocks  and  for 
which  further  fishing  reductions  provide 
little  or  no  tangible  benefit  to  the  long- 
term  recovery  of  the  stock  while 
inflicting  severe  social  and  economic 
hardship  on  fishermen. 

While  the  Coimcil  will  not  use  the 
label  of  overfishing  in  a  case  of  stock 
depression  in  which  fishing  mortality  is 
clearly  not  the  primary  factor,  it  must 
seek  to  assure  adequate  spawning 
escapements  by  whatever  means 
available.  Even  if  fishing  is  not  the 
primary  factor  in  the  depression  of  a 
stock,  the  Council  will  act  to  decrease 
the  harvest  rate  of  fisheries  within  its 
jurisdiction  w^ere  such  action  has  a 
reasonable  expectation  of  benefits  to 


the  stock  or  to  the  fisheries,  or  is 
necessary  to  avoid  protection  of  the 
stock  under  the  Endangered  Species 
Act. 

To  demonstrate  its  concern,  the 
Council  has  designated  two  stocks  with 
established  annual  spavsming 
escapement  goals,  Columbia  River 
upriver  spring  and  summer  chinook 
salmon,  that  should  be  given  special 
consideration.  These  two  stocks  have 
failed  to  meet  their  annual  spawning 
escapement  goals  for  a  long  period  of 
time.  The  causes  of  this  failure  have 
been  documented  to  the  adverse  flow 
and  fish  passage  problems,  in  addition 
to  harvest  impacts  outside  Council 
authority,  since  the  ocean  harvest  of 
these  stocks  occurs  primarily  north  of 
Council-managed  waters.  The  Council 
will  closely  monitor  ocean  fisheries 
impacts  on  these  stocks  and  pursue 
establishing  fishing  regimes  that  do  not 
increase  harvest  rates  on  these  stocks 
within  its  authority,  while  seeking 
improvements  in  habitat,  fish  passage, 
flows,  and  other  factors  affecting  overall 
stock  productivity. 

Postseason  estimates  of  the  spawning 
escapements  of  the  various  stocks  are 
available  in  the  Council's  annual  reports 
for  comparison  with  the  annual 
spawning  escapement  objectives.  Data 
on  ocean  and  inriver  harvest  rates  are 
generally  available  after  the  season  is 
over  and  can  be  used  to  provide 
estimates  of  fishery  mortality,  which  can 
be  reviewed  along  with  any  other 
factors  known  to  affect  the  stock  status. 

This  overfishing  definition  is  based  on 
the  best  scientific  information  on  stock 
recruitment  that  generally  relates  to 
achieving  MSY.  "There  are  no  biological, 
social,  or  economic  impacts  created  by 
this  amendment  issue  that  are  different 
from  those  of  the  current  FMP.  This 
issue  has  no  implementing  regulations. 

Classification 

The  Magnuson  Act  of  16  U.S.C. 
1854(a)(1)(A)  requires  the  Secretary, 
upon  receiving  an  amendment  prepared 
by  a  Council,  to  make  a  preliminary 
evaluation  for  purposes  of  deciding  if  it 
is  consistent  with  the  national  standards 
and  sufficient  in  scope  and  substance  to 
warrant  review.  The  Secretary  has 
decided  Amendment  10  does  warrant 
review.  The  Magnuson  Act  at  16  U.S.C. 
1854(a)(l)(D)(ii)  requires  the  Secretary  to 
publish  proposed  regulations  by  the  15th 
day  after  the  statutory  receipt  date  for 
the  amendment.  The  Secretary  has  not 
yet  determined  that  Amendment  10, 
which  these  regulations  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act  and  other  applicable 
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law.  The  Secretary,  in  making  that 
determinatioo,  will  take  into  account  the 
data,  views,  and  comments  received 
during  the  comment  period  on  the 
proposed  rule. 

The  Council  prepared  an 
environmental  assessment  for 
Amendment  10,  which  concluded  that 
there  will  be  no  significant  impact  on 
the  environment  as  a  result  of  this  rule. 
The  environmental  assessment  has  been 
incorporated  in  the  Amendment  10 
document  and  may  be  obtained  from  the 
Council  (see  AOOMUm). 

The  Under  Secretary  for  Oceans  and 
Atmosphere  has  determined  that  this 
proposed  rule  is  not  a  "mafor  rule" 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  This 
determination  was  based  on  analysis  of 
the  regulatory  impact  review  (RIR). 
which  demonstrates  that  actions 
recommended  in  the  amendment  have 
no  significant  impact  to  the  fishery.  The 
proposed  rule  is  not  expected  to  have  an 
annual  impact  of  tlOO  million  or  more; 
nor  to  lead  to  an  annual  major  increase 
in  costs  or  prices  to  consumer*, 
individual  Industrie*,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  nor  tohave 
significant  adverse  effects  on 
competition,  employment  productivity, 
innovation,  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  in 
domestic  or  export  markets.  A  copy  of 
this  review  may  be  obtained  from  the 
Council  (see  AOMWSSU). 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
(SBA)  that  this  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  the  regulatory 
impact  review  (RIR)  incorporated  in  the 
Amendment  10  document  which  may  be 
obtained  &om  the  Council  (see 
AOORSSSCS). 

Issue  1  involves  regxilatory  changes 
that  are  primarily  administrative  in 
nature  and  do  not  result  in  new  or 
different  economic  effects  not 
previously  assessed.  No  regulatory 
flexibility  analysis  is  required  for 
overfishing  definitions  where  there  are 
no  regulatory  changes.  Therefore,  no 
socio-economic  analysis  is  provided  on 
Issues  1  and  4.  A  summary  of  the 
economic  impacts  evaluated  in  the  RIR 
for  Issue  3  is  set  forth  below  and  applies 
to  small  busienss  entities  because  this 
industry  consists  only  of  small  entities. 

Under  the  Council-adopted  alternative 
for  Issue  3.  there  would  be  no  major 
shifts  in  usual  historic  allocations,  but 
the  Council's  flexibility  in  redistributing 
recreational  catch  preseason  to  attain  a 


larger  ocean  harvest  would  be  limited. 
Despite  the  loss  in  flexibility,  there  are 
signiflcant  benefits  from  establishing  a 
base  geographic  distribution  of  the 
recreational  coho  allocation.  By 
reducing  local  fluctuation  in  allowable 
harvest  positive  effects  are  anticipated 
on  the  competitive  position,  cash  flow, 
and  equity  of  location-dependent  firms 
and  on  the  ability  of  these  firms  to 
remain  in  the  market.  Firms  dependent 
on  the  recreational  fishery  are  subject  to 
the  habits  of  the  public  and  the  location 
of  the  shore-based  marketing  component 
of  their  operations.  Moving  these  Hrms 
to  different  parts  of  the  coast  in 
response  to  geographic  shifts  in  salmon 
allocations  would  be  difficult  or,  for 
businesses  dependent  on  tourism, 
unrealistic. 

This  proposed  rule  is  exempt  from  the 
procedures  of  Executive  Order  12291 
under  section  8(a)(2)  of  that  order. 
Deadlines  imposed  under  the  Magnuson 
Act,  as  amended,  require  the  Secretary 
to  publish  this  proposed  rule  by  the  15th 
day  after  the  amendment  is  received. 
The  proposed  rule  is  being  reported  to 
the  Director,  Office  of  Management  and 
Budget  with  an  explanation  of  why  it  is 
not  possible  to  follow  procedures  of  the 
order. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent,  to  the  maximum  extent 
practicable,  with  the  approved  coastal 
zone  management  programs  of 
Washington.  Oregon,  California,  and  the 
San  Francisco  Bay.  NMFS  has  submitted 
this  determination  for  review  by  the 
responsible  State  agencies  and  the  San 
Francisco  Bay  Conservation  and 
Development  Commission  under  section 
307  of  the  Coastal  Zone  Management 
Act. 

This  rule  does  not  contain  an 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
1261Z 

List  of  Subiects  in  SO  CFR  Part  661 

Fisheries,  Fishing,  Indians. 

Dated:  February  12, 1901. 

Samuel  W.  McKan. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  SO  CFR  part  661  is  proposed 
to  be  amended  to  read  as  follows: 


PART  661-OCEAN  SALMON 
FISHERIES  OFF  THE  COASTS  OF 
WASHINQTOM,  OREGON,  AND 
CAUFORNIA 

1.  The  authority  citation  for  SO  CFR 
part  661  continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seg. 

2.  In  the  appendix,  in  section  II.B., 
paragraph  2(a)(iii)(D)  is  revised  and  new 
paragraphs  2(a)(iii)  (E)  and  (F)  are 
added  to  read  as  follows: 

Appendix 

*        •        •        *        * 

II.  •  *  • 

a*  *  • 

2   •    •    * 

(a)  *  •  • 
(111)*  •  • 

(D)  Any  Increase  or  decrease  in  the 
recreational  or  commercial  total  allowable 
catch  resulting  from  an  insaason  restructuring 
of  a  fishety  or  other  insaason  management 
action  does  not  require  reallocation  of  the 
overall  north-of-Cape-Falcon  nonbvaty  total 
allowable  catch. 

(E)  The  commercial  total  allowable  catch 
of  cliinook  and  coho  derived  during  the 
preseason  allocation  process  may  be  varied 
by  major  subareas  (i.e..  north  of  Leadbetter 
Point  and  south  of  Leadbetter  Point)  if  there 
is  need  to  do  so  to  decrease  Impacts  on  wealc 
stocks.  Deviations  in  each  major  subarea  will 
generally  not  exceed  SO  percent  of  the  total 
allowable  catch  of  each  species  that  would 
have  been  established  without  a  geographic 
deviation  in  the  distribution  of  the  total 
allowable  catch.  Deviation  of  more  than  50 
percent  will  be  based  on  a  conservation  need 
to  protect  the  weak  stocks  and  will  provide 
larger  overall  harvest  for  the  entire  fishery 
north  of  Cape  Falcon  than  would  have  been 
possible  without  the  deviation. 

(F)  The  recreational  total  allowable  catdi 
of  Chinook  and  coho  derived  during  the 
preseason  allocation  process  will  be 
distributed  among  the  tliree  major 
recreational  subareas  as  descril>ed  in  the 
coho  and  ciiinook  distribution  sections 
below.  Additionally,  based  upon  the 
recommendation  of  the  recreational  Salmon 
Advisory  Subpanel  representatives  for  the 
area  north  of  Cape  Falcon,  the  Council  will 
include  criteria  in  its  preseason  salmon 
management  recommendations  to  guide  any 
inseason  transfer  of  coho  among  ttie 
recreational  subareas  to  meet  recreational 
season  duration  objectives.  Insaason 
redistributions  of  subarea  quotas  within  the 
recreational  fishery  or  the  distribution  of 
allowable  coho  catch  transfers  from  the 
commercial  fishery  among  subareas  may 
deviate  from  the  preseason  distribution.  The 
Council  may  also  establish  additional 
sut>area  quotas  within  a  major  subarea  to 
meet  recreational  season  objectives  based  on 
agreement  of  representatives  of  the  affected 
ports. 

Coho  Distribution— The  north-of-Cape- 
Falcon  preseason  recreational  total  allowable 
catch  of  coho  will  be  distributed  to  provide  SO 
percent  to  the  area  north  of  Leadbetter  Point 
and  SO  percent  to  the  area  south  of 
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Leadbetter  Point.  In  years  with  no  Area  4B 
fishery,  the  distribution  of  coho  north  of 
Leadl>etter  Point  will  be  divided  to  provide  74 
percent  to  the  subarea  between  Leadbetter 
Point  and  the  Queets  River  (Westport)  and  26 
pei  r>.ent  to  the  subarea  north  of  the  Queets 
Rive  (Neah  Bay/La  Push).  In  years  when 
there  is  an  Area  4B  fishery  under  state 
management  25  percent  of  the  numerical 
value  of  that  fishery  will  be  added  to  the 
recreational  total  allowable  catch  north  of 
Leadbetter  Point  prior  to  applying  the  sharing 
percentages.  That  same  value  will  then  be 
subtracted  from  the  Neah  Bay/La  Push  share 
in  order  to  maintain  the  same  total  - 
distribution  north  of  Leadbetter  Point. 

Chinook  Distribution — Subarea 
distributions  of  chinook  will  be  managed  as 
guidelines  based  on  calculations  of  the 
Salmon  Technical  Team  with  the  primary 
objective  of  achieving  all-species  fisheries 
without  imposing  chinook  restrictions  (i.e., 
area  closures  or  bag  limit  reductions). 

Chinook  in  excess  of  all-species  fisheries 
needs  may  be  utilized  by  directed  chinook 


fisheries  north  of  Cape  Falcon  or  by 
negotiating  a  preseason  species  trade  of 
cliinook  and  coho  between  commercial  and 
recreational  allocations  in  accordance  with 
paragraph  2(a](iii)(A)  of  this  section. 

Inseason  management  actions  may  be 
taken  by  the  Regional  Director  to  assure  that 
the  primary  objective  of  the  chinook  harvest 
guidelines  for  each  of  the  three  recreational 
subareas  north  of  Cape  Falcon  are  met  Such 
actions  might  include:  closure  from  0  to  3,  or  0 
to  e,  or  3  to  200,  or  5  to  200  nautical  miles 
from  shore;  closure  from  a  point  expending 
due  west  from  Tatoosh  Island  for  5  miles, 
then  south  to  a  point  due  west  of  Umatilla 
Reef  Buoy,  then  due  east  to  shorep;  closure 
from  North  Head  at  the  Columbia  River 
mouth  north  to  Leadbetter  Point;  change  in 
species  that  may  be  landed;  or  other  actions 
as  prescribed  in  the  annual  management 
measures. 
*         *         «  '      *        • 

3.  In  the  appendix,  in  section  II.B., 
paragraph  2(b](iii)  is  revised  to  read  as 
follows: 


n.*  •  • 
a*  •  • 

A       *       *       • 

(b)  *  •  • 

(ii)  No  later  than  August  15  each  year,  the 
Salmon  Technical  Team  will  estimate  the 
number  of  coho  salmon  needed  to  complete 
the  recreational  seasons.  Any  coho  salmon 
allocated  to  the  recreational  fishery  that  are 
not  needed  to  complete  the  recreational 
seasons  will  be  reallocated  to  the  commercial 
fishery.  Once  reallocation  has  taken  place, 
the  remaining  recreatidnal  quota  will  change 
to  a  harvest  guideline.  If  the  harvest  guideline 
for  the  recreational  fishery  is  projected  to  l>e 
research  on  or  before  LalKtr  Day,  the 
Regional  Director  may  allow  the  recreational 
fishery  to  continue  through  the  Labor  Day 
weekend  only  if  tliere  is  no  significant  danger 
of  impacting  the  allocation  of  another  fishery 
or  of  failing  to  meet  an  escapement  goal. 


[FR  Doc.  91-3753  Filed  2-12-81:  3:51  pm| 
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DEPARTMENT  OF  AGRICULTURE 

Fwtoral  Crop  Insuranc*  Corporation 

[Docket  Na  tlSS-S/RCO-WM] 

Roquott  for  Commonts  on  Projoctod 
IMarfcot  PrlOM 

AOCNCV:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Notice  with  request  for 
comment 


;  The  Federal  Crop  Insurance 
Corporation  (FCIC)  publishes  this  notice 
to  solicit  public  comment  regarding  the 
methodology  used  to  establish  a 
"projected  market  price"  that  will  permit 
crop  insurance  agents  to  calculate  and 
quote  coverage  levels,  and  premiums,  in 
terms  of  dollars  per  acre,  not  to  exceed 
maximums  imposed  by  law. 

The  Food,  Agriculture.  Conservation, 
and  Trade  Act  of  1990  (The  Farm  Act  of 
1990),  enacted  on  November  28, 1990 
(Pub.  L  101-624. 104  Stat.  3359)  amended 
the  Federal  Crop  Insurance  Act  (5  U.S.C. 
1501  et  seq.]  to  provide  at  the  end  of 
section  S08(a)  that  Beginning  with  the 
1992  crop  year,  the  Corporation  shall 
establish  a  price  level  for  each 
commodity  on  which  insurance  is 
o^ered  that  shall  not  be  less  than  the 
projected  maket  price  for  the  commodity 
as  determined  by  the  Board.  Insurance 
coverage  shall  be  made  available  to  the 
producer  on  the  basis  of  any  price 
election  which  equals  or  is  less  than  that 
established  by  the  Board  and  the 
coverage  shall  be  quoted  in  terms  of 
dollars  per  acre. 

FCIC's  current  methodology  for 
establishing  the  "projected  market 
price"  involves  an  approach  designed  to 
provide  the  producer  a  price  option  at 
100%  of  the  value  of  the  crop  at  the  time 
of  harvest.  SpeciHc  comments,  analysis, 
of  findings  regarding  the  actual 
relationship  between  FCIC  projected 
market  prices  and  the  values  actually 
received  by  producers  are  especially 


important  Please  be  sure  to  segment 
processes  that  increase  commodity 
prices,  to  ensure  the  prices  reflect  "in 
the  field"  market  value. 

Current  methods  used  by  FCIC  to 
establish  price  elections  vary,  basically 
to  conform  to  individual  crop 
endorsements  or  to  the  uniqueness  of 
the  commodity.  Most  insurance  is  based 
on  a  yield  guarantee.  Insurance  for  a 
few  crops  is  not  based  on  a  yield 
guarantee.  In  those  cases  dollar  amounts 
of  insurance  per  acre  are  offered. 

The  current  method  used  by  FCIC  to 
establish  the  high  (top)  price  elections 
for  crops  with  yield  guarantees  is  a 
synthesis  of  the  thinking  of  informed 
persons  and  represents  the  value  FCIC 
is  willing  to  underwrite.  The  market 
price  is  considered  by  FCIC  to  be  the 
season  average  price  received  by 
producers  as  reported  by  the  National 
Agricultural  Statistics  Services  (NASS). 
Reported  market  prices  used  to  establish 
price  elections  for  some  corps  include 
substantial  value  added  by  harvesting 
and  by  marketing  services  occurring 
during  or  after  harvest.  All  orchard 
corps,  onions,  fresh  market  tomatoes, 
and  canning  and  processing  beans  are  in 
this  category. 

Costs  of  harvesting  and  packing  are 
deducted  from  reported  market  prices  to 
approximate  on-tree  prices  of  orchard 
crops.  Dehydration  cost  is  deducted  for 
prunes  and  figs.  Harvest-to-packing 
shrink  in  weight,  and  packing  costs  are 
deducted  for  price  election 
determinations  for  onions.  Adjustments 
to  prices  for  caiming  and  processing 
beans  vary  by  area  due  to  differences  in 
contractual  arrangements  regarding 
seed,  fertilizer,  chemicals,  harvesting 
and  hauling  services  provided  by 
processors  to  growers. 

These  adjustments  are  needed  to 
bring  the  reported  price  used  for  price 
elections  into  line  with  the  true  value  to 
the  grower.  In  some  cases,  the  insurance 
is  based  on  field  weight  but  reported 
prices  are  based  on  weight  after  initial 
processing.  Adjustments  to  prices 
recognize  these  different  bases.  The 
middle  and  low  election  are  arbitrarily 
set  to  be  lower  than  the  high  election 
and  not  less  than  a  reasonable  minimum 
trading  price. 

In  the  case  of  wheat,  barley,  oats,  rye, 
com,  and  soybeans,  a  futures  market 
based  price  election  is  offered  as  the 
high  election  to  be  not  less  than  the 
middle  election.  The  futures  market 


based  price  election  is  based  on  the 
futures  market  contract  considered  by 
industry  analysts  to  represent  the 
majority  of  the  commodity  sold  for  the 
given  crop.  The  specific  future  year 
contract  prices  used  for  each  futures 
market  based  price  election  are 
obtained  during  the  month  nearest  to  the 
sales  closing  date  for  the  given 
commodity. 

In  the  case  of  green  peas  for  canning, 
the  three  price  elections  offered  are 
percentages  of  the  contract  price  by  the 
grower. 

The  high  price  election  for  most  types 
of  tobacco  and  quota  peanuts  is  the 
price  support  loan  rate  for  the 
appropriate  commodity. 

The  dollar  amounts  of  insurance  for 
corp  establishment,  such  as  citrus  trees 
and  forage  seeding  are  expected  costs  to 
establish  the  crop.  Dollar  amounts  of 
insurance  for  fresh  marekt  crops  such  as 
tomatoes,  peppers,  and  sweet  com  in 
Florida  are  developed  using  prices  and 
yields  established  by  NASS  as  well  as 
cost  of  production  data. 

FCIC  cotton  price  elections  are  not 
established  from  price  projections  made 
by  USDA  agencies.  Price  elections  for 
cotton  are  established  from  projections 
made  by  private  industry  analysts. 

The  methods  FCIC  contemplates 
adopting  for  purposes  of  compliance 
with  the  Farm  Act  of  1990  are  different 
from  current  methods  in  one  respect.  A 
single  price  election/amount  of 
insurance  will  be  published  for  each 
crop  with  the  insured  able  to  select  any 
price/amount  of  insurance  from  a 
reasonable  minimum  percentage  of  the 
high  election  up  to  and  including  100 
percent  of  the  high  election.  Specific 
comments  regarding  the  implementation 
of  this  new  provision  would  be  most 
helpful. 

Finally,  future  projections  of  market 
prices  for  each  commodity  creates  the 
potential  for  significant  errors  as  market 
forces  intervene.  FCIC  solicits  public 
comment  on  approaches  which  would 
assist  in  evaluating  the  implications  of 
an  insurance  approach  that  is  based 
upon  values  actually  being  paid  in  the 
marketplace  at  the  time  of  harvest.  The 
intent  of  any  such  approach  should  be  to 
eliminate  the  errors  associated  with 
projecting  future  prices  so  that  the 
producer  and  taxpayer  are  subject  to 
real  market  values. 

Adopting  this  type  of  an  approach' 
may  be  actuarially  unsoiind.  Because 
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concerns  have  been  raised  regarding  the 
inexact  nature  of  price  projections,  FCIC 
wishes  to  explore  other  options  that 
employ  a  more  defined  price  element. 
FOR  FUtlTHER  WtFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC.  20250, 
telephone  (202)  447-3325. 

Written  comments  in  response  to  this 
notice  should  be  identified  at  the  top  of 
the  first  page  with  the  number  "RCI>-90- 
4",  and  should  be  sent  not  later  than 
March  15, 1991,  to  Peter  F.  Cole, 
Secretary,  Federal  Crop  Insurance 
Corporation,  room  4090,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250. 

All  written  comments  received 
pursuant  to  this  notice  will  be  available 
for  public  inspection  and  copying  in 
room  4090.  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 

Done  in  Washington,  DC  on  February  11, 
1991. 

lames  E.  Casoo. 

Manager,  Federal  Crop  Insurance 
Corporation. 

[PR  Doc.  91-3883  Filed  2-15-91;  8:45  am] 

aiUJNO  CODE  S«tO-«S-M 


Packer*  aiKl  Stockyards 
Administration 

DeposUng  of  Stockyards;  Arkansas 
Valley  Livestock,  Colorado;  et  al. 

Notice  is  hereby  given  that  the 
livestock  markets  named  herein, 
originally  posted  on  the  dates  specified 
below  as  being  subject  to  the  Packers 
and  Stockyards  Act,  1921,  as  amended 
(7  U.S.C.  181  et  seq.),  no  longer  come 
within  the  definition  of  a  stockyard 
under  the  Act  and  are  therefore  no   . 
longer  subject  to  the  provisions  of  the 
Act. 


FadKty  No.,  name,  and  location 
of  stookyard 


CO-13S  Mixtm  ymev  Uve- 
Btock.  Pueblo,  Colorado. 

GA-161  Sytvania  Stockyard, 
DMskxi  of  Bulkx^  Stockyard, 
Inc.,  Sylvania.  Georgia. 

TN-163  Sparta  Uvealock  Co.. 
Inc.,  Sparta,  Tennessee. 


Date  o(  posting 


Sept  15.  1959. 
May  18.  1959. 

May  14,  1959. 


This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and,  thus, 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register  without  prior  notice  or  other  ' 
public  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stockyards  Act  (7  U.S.C.  202)  and  is 


effective  upon  publication  in  the  Federal 
Register. 

Done  at  Washington,  DC  this  8th  day  of 
February,  1991. 

Harold  W.  Davis, 

Director,  Livestock  Marketing  Division. 
[PR  Doc.  91-3835  Filed  2-15-01:  8:45  am) 
ammo  cooE  S410-KIMI 


Proposed  Posting  of  Stockyard^ 
Enterprise  Livestock,  et  at. 

The  Packers  and  Stockyards 
Administration,  United  States 
Department  of  Agriculture,  has 
information  that  the  Uvestock  maricets 
named  below  are  stockyards  as  defmed 
in  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202).  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act  1921,  as  amended  (7 
U.S.C.  181  e/se?.). 

AL-184  Enterprise  Livestock.  Enterprise, 

Alabama 
AR-166  Benton  County  Sale  Bam.  Siloam 

Springs,  Arkansas 
FLr-132  Barbee's  County  Auction. ' 

Masaryktown.  Florida 
MA-107  Camara's  New  England  Commission 

Auction,  Inc..  Swansea.  Massachusetts 
MO-2e9  Laclede  County  Regional  Livestock 

Market  Inc..  Lebanon,  Missouri 
SC-149  Southwind  Horse  Auction, 

Westminster,  South  CaroUna 
TN-187  Brownsville  Feeder  Sales 

Association,  Inc.  Brownsville.  Tennessee 

Pursuant  to  the  authority  under 
section  302  of  the  Act  notice  is  hereby 
given  that  it  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
the  Act  as  provided  in  section  302 
thereof. 

Any  person  who  wishes  to  submit 
written  data,  views  or  arguments 
conceming  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director,  Livestock  Marketing  Division. 
Packers  and  Stockyards  Administration, 
room  3408-South  Building.  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  by  March  11, 1991. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Director  of  the  Livestock 
Marketing  Division  during  normal 
business  hours. 

Done  al  Washington.  DC  this  8th  day  of 
February.  1991. 
Harold  W.  Davis, 

Director.  Livestock  Marketing  Division. 
(PR  Doc  91-3836  Filed  2-15-91;  8:45  am] 

BUUNO  coos  M10-KO-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  AntMutnping  at>d 
Countervailing  Duty  Administrative 
Revtemrs 

AOENCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

8UMMAf«Y:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders,  findings  and  suspension 
agreements.  In  accordance  with  the 
Commerce  Regulations,  we  are  initiating 
those  administrative  reviews. 
EfTECnvE  DATE:  February  IB.  1991. 
SUPPLEMENTARY  INFORMATtOft: 

Background 

The  Department  of  Commerce  ("the 
Department")  has  received  timely 
requests,  in  accordance  with 
§S  353.22(a)(1)  of  the  Department's 
regulations,  for  administrative  reviews 
of  various  antidumping  and 
countervailing  duty  orders,  findings  and 
suspension  agreements. 

Initiation  of  Reviews 

In  accordance  with  §S  353.22(c)  and 
355.22(c)  of  the  Department's 
regulations,  we  are  initiating 
administrative  reviews  of  the  follo%ving 
antidumping  and  countervailing  duty 
orders,  findings  and  suspension 
agreements.  We  intend  to  issue  the  final 
results  of  these  reviews  not  later  than 
January  31, 1992. 


■ 

Periodstot>e 

fVMWWOO 

AntMumpmg  Duty 

ProMMllnQs 

Canada: 

Brass  Sheet  and  Strip 

A-1 22-601 

Ratdiffs/Sevem  Ltd 

1/1/90-12/30/90 

Noranda. 

France: 

AnTiydrous  Sodium  Metaaili- 

cate 

A-427-098 

Rhone— Pouienc 

1/1/90-12/31/90 

Hungary: 

Truck    Trailer    Axles    and 

Brake  Aaaembkes 

A-437-001 

RABA 

1/1/90-12/31/90 

Japan: 

CelKilar  MobAe  Telephones 

and  Subassembke* 

A-588-405 

MurataMfg-Co 

12/1/89-11/30-90 
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Parioditoba 

ravtawad 

Kotm: 

fltainlHi     SiMl     CooUng 

Wm 

A  380  001 

1/1/90-12/31/90 

Ttw    PMpto't    RapuMc    of 

CNw 

PolMiiuffl  Pwnn§nQftt09 

A-S70-001 

CNna  NMontf  QMmicalt... 

1/1/90-12/30/90 

Impart  tni  EiqMrt  Cotp. 

Tongp  Owmical  Ptam 

Jntn    Huaiytn    Chwnicat 

Qanaral  Factory 

Tanpn  lUiyang  Qwmicai 

PUnt 

OtflngihB  ^^^nic  Ch8ini- 

cainanl 

Bafng     Oayu    Chwnim 

Pfm* 

OwnQQinQ  JWIng  CtMin^ 

calPlwM 

rn  Sin0  Owmical  Engl- 

noara.Lid. 

KLAConipany 

Yua  Pak  Co..  Ud 

Scm   WinQ    Intscnsttontl, 

Ud. 

.   Landyal  Company.  Ud. 

Go  Up  Company 

AEL  Aaia  Expraaa  (HK) 

Ud. 
/Mvk*    mdMtiy    St^ipiy 

Ca.  Ud. 
Aaia  Ejipraw  Company 
Aala  Cjijuaaa  Pacfcagaa 
Champralia  Cliamical  Oia- 

Wbirtofa.  Lid. 
i^fW  Naaonai  v^iamicaM 
Dongman  Nam  Lu 
CMna  Export 

^^i^^^K^b^^^J         Fmn  i  rati  a         dk« 

\Alfmntnm    rrwgni    ror- 


Dvvolad  Cargo  SarvicM 

mud. 

DyfMfnic  FfsiQiit  SwicM. 
Ud. 

Far  Ocaan  Tradkig  Co. 

Guangdong  Foraign  Trad- 
ing Davalopmant 

Guangdong  Fofaign  Eco- 


Guangdong  Foraign  Eco- 


Quanfpd  Import  A  Export 

Tradbig  Corp. 
GuHn  Nalt««  Produca  A 


H»flo  Chamicala,  Ud. 
Hunan     CiMmicaia     and 


ICO  Groiv  (HK).  Ud. 

!■■■     I  n    nM  •    ■■>      *  *  -    -  -    -    -  1    »  -* 

WHmrmmOnm  IMrOna,  UO. 

J  A  Mortaf  (HK).  Ltd 
KafMM  Shipping  Co.*  lid. 


Partodatoba 

-  -     '-     — « 

fawwao 

Mayar  SNppmg.  Ud 

Ud 

Pw  Air  A  Saa  Forvrardars 

(HK).Ud 

PoWah  Company 

Prograaaiva     Raaouroaa. 

Ud 

Raimw  Marions 

Santax  Import  A  Export 

Ca 

Saagui  CorMnar  Lkw 

Sharaan  Matala 

Shanzhan  Matala  Malar^ 

alaCo. 

Sidnayton.Ud 

Sincart 

Spaca  Oavalopmant  Co. 

TOC(HK).  Ud 

Brazil: 

Brast  Shaat  and  Strip 

C-351-«)4 

1/1/90-12-31-90 

Cwada: 

Cartain  Rad  RaaptMniaa 

C-122-604 

1/1/90-12/31/90 

CoalaRica: 

Cart^  Frath  Cut  Flowars 

C-223-601 

1/1/90-12/31/90 

Manlco 

Fabhcalad          Auiomotiva 

Glaaa 

C-201-406 

1/1/90-12/31/90 

Ttwiand 

Bun-Waid  Pipa  FMnga 

0-549-604 

11/3/90-12/31/90 

Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
S  353.34(b)  and  S  35S.34(b)  of  the 
E)epartment'8  regulations. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(8))  and 
19  CFR  353.22(c)  (1989)  and  f  355.22(c) 
(1988>. 

Dated:  February  11. 1991. 
loaaph  A.  Spetiini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc  91-3871  Filed  2-15-01: 0:45  am] 
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[A-570-M3] 

Antidumping  Duty  Orders:  HMvy 
Forged  Hwid  Toota.  FIniihed  or 
UnflnMMd,  With  or  Without  Handtes 
From  tho  Poopto't  R«pul)Nc  of  China 

AOINCV:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 


:  In  its  investigations,  the  U.S. 
Department  of  Commerce  determined 
that  heavy  forged  hand  tools  (HFHTs) 


from  the  People's  Republic  of  China 
(FRC)  were  being  sold  in  the  United 
States  at  less  than  fair  value.  In  a 
separate  investigation,  the  U.S. 
International  Trade  Commission  (ITC) 
determined  that  a  U.S.  industry  is  being 
materially  injured  by  reason  of  imports 
of  HFHTs  from  the  PRC. 

Based  on  the  affirmative  findings  of 
the  Department  and  the  ITC,  all 
unliquidated  entries  or  warehouse 
withdrawals  of  HFHTs  from  the  PRC 
made  on  or  after  October  19, 1990,  the 
date  on  which  the  Department  published 
its  preliminary  determinations  in  the 
Federal  Register  (55  FR  42420),  will  be 
Uable  for  the  possible  assessment  of  . 
antidumping  duties.  Further,  a  cash 
deposit  of  estimated  antidumping  duties 
must  be  made  on  all  such  entries,  and 
withdrawals  from  warehouse,  for 
consumption  made  on  or  after  the  date 
of  publication  of  these  antidumping  duty 
orders  in  the  Federal  Register. 
EFFECTIVE  DATE:  February  19, 1991. 

FOn  FUfTTHER  INFORMATION  CONTACT: 

James  Terpstra  or  Brad  Hess,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC.  20230: 
(202)  377-3965  or  (202)  377-3773. 
SCOPE  OF  investigation:  The  products 
covered  by  these  investigations  are 
HFHTs  comprising  the  following  classes 
or  kinds  of  merchandise:  (1)  Hammers 
and  sledges  with  heads  over  1.5  kg.  (3.33 
pounds)  ("hammers/sledges");  (2)  bars 
over  18  inches  in  length,  track  tools  and 
wedges  ("bars/wedges"):  (3)  picks  and 
mattocks  ("picks/mattocks"):  and  (4) 
axes,  adzes  and  similar  hewing  tools 
("axes/adzes"). 

HFHTs  include  heads  for  drilling 
hammers,  sledges,  axes,  mauls,  picks 
and  mattocks,  which  may  or  may  not  be 
painted,  which  may  or  may  not  be 
finished,  or  which  may  or  may  not  be 
imported  with  handles;  assorted  bar 
products  and  track  tools  including 
wrecking  bars,  digging  bars  and 
tampers;  and  steel  woodsplitting 
wedges.  HFHTs  are  manuifactured 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  required  length, 
heated  to  forging  temperatiire  and 
formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and  size. 
Depending  on  the  product,  finishing 
operations  may  include  shot  blasting, 
grinding,  polishing  and  painting,  and  the 
insertion  of  handles  for  handled 
products.  HFHTs  are  currently  provided 
for  under  the  following  Harmonized 
Tariff  System  (HTS)  subheadings: 
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8205.20.60,  8205.59.30.  8201.30.00,  and 
8201.40.60.  Specifically  excluded  from 
these  investigations  are  hammers  and 
sledges  with  heads  1.5  kg.  (3.33  pounds) 
in  weight  and  under,  hoes  and  rakes, 
and  bars  18  inches  in  length  and  under. 

SUPPUUIENTARV  mTONMATION:  In 

accordance  with  section  735(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673  (a))  (the  Act),  on  December 

24. 1990,  the  Department  made  its  final 
determinations  that  HFHTs  from  the 
PRC  are  being  sold  at  less  than  fair 
value  (56  FR  241,  January  3. 1991).  On 
February  11, 1991,  in  accordance  with 
section  735(d)  of  the  Act,  the  ITC 
notified  the  Department  that  such 
imports  materially  injure  a  U.S.  industry. 

In  its  final  determinations,  the 
Department  also  found  that  critical 
circumstances  existed  with  respect  to 
certain  products.  However,  on  February 

11. 1991,  the  ITC  notified  the  Department 
that  critical  circumstances  do  not  exist 
with  respect  to  any  imports  from  the 
PRC  As  a  result  of  the  ITC's  negative 
critical  circumstances  determination, 
pursuant  to  section  735(c)(3)  of  the  Act, 
the  U.S.  Customs  Service  will  refund  all 
cash  deposits  and  release  all  bonds 
collected  on  hammers/sledges,  bars/ 
wedges,  and  picks/mattocks  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  July  12, 1990, 
and  before  October  19, 1990. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act,  the 
Department  will  direct  U.S.  Customs 
officers  to  assess,  upon  further  advice 
by  the  administering  authority  pursuant 
to  section  736(a)(1)  of  the  Act 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  HFHTs  fit)m  the 
PRC.  These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
HFHTs  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  19, 
1990,  the  date  on  which  the  Department 
published  its  preliminary  determinations 
notice  in  the  Federal  Register. 

Suspension  of  Liquidation: 

On  or  after  the  date  of  publTcation  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposits  for  each  of  the  four 
classes  or  kinds  of  merchandise: 


All  exports  o(  HFHTs  from  the  PRC 

DapoaH 
rala 

Picfca/mattocka..» ..„       

50.81 

Axea/adzaa.     .       

15.02 

All  exports  of  HFHTs  from  the  PRC 


Hammers/stedges . 
Bars/wedges 


Deposit 


45.42 
31.76 


This  notice  constitutes  the 
antidumping  duty  orders  with  respect  to 
HFHTs  from  the  PRC  pursuant  to 
section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  room  B-099  of  the  Main  Commerce 
Building,  for  copies  of  an  updated  list  of 
antidumping  duty  orders  currently  in 
effect. 

These  orders  are  published  in 
accordance  with  section  736(a)  of  the 
Act  and  19  CFR  353.21. 

Dated:  February  12, 1991.      ' 

Eric  L  GarfinkaL 

Assistant  Secretary  for  Import 
A  dministration. 

[FR  Doc.  91-3060  Filed  2-15-91;  8:45  am] 
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[A-42S-S07,  A-57O-S0S,  and  A-412-a05] 

Antidumping  Duty  Orders:  Sodium 
ThIosuHete  From  the  Federal  Republic 
of  Germany,  the  People'a  Republic  of 
China,  and  the  United  Kingdom 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice. 

summary:  In  its  investigations,  the  U.S. 
Department  of  Commerce  determined 
that  sodiima  thiosulfate  from  the  Federal 
Republic  of  Germany  (FRO)  (including 
the  former  German  Democratic 
Republic],  the  People's  Republic  of 
China  (PRC)  and  the  United  Kingdom 
(UK)  was  being  sold  in  the  United  States 
at  less  than  fair  value.  In  separate 
investigations,  the  U.S.  International 
Trade  Commission  (ITC)  determined 
that  a  U.S.  industry  is  being  materially 
injured  by  reason  of  these  imports. 

Therefore,  based  on  these  findings,  all 
imliquidated  entries  or  warehouse 
withdrawals  of  sodium  thiosulfate  from 
the  FRG,  the  PRC,  or  the  UK,  made  on  or 
after  the  date  of  publication  in  the 
Federal  Register  of  the  Department's 
affirmative  preliminary  determinations, 
will  be  liable  for  the  possible 
assessment  of  antidumping  duties.   ■ 
Further,  a  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
such  entries  or  %varehouse  withdrawals 
made  on  or  after  the  date  of  publication 
of  these  antidumping  duty  orders  in  the 
Federal  Register. 


EFFECnvB  DATE:  February  19. 1991. 
FOR  FURTHER  INTORMATION  CONTACT 

Kate  Johnson,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration.  MS. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230:  (202)  377-«83a 

SCOPE  OP  ORDERS:  The  producU  covered 
by  these  orders  are  all  grades  of  sodium 
thiosulfate,  in  dry  or  liquid  form.  The 
chemical  composition  of  sodium 
thiosulfate  is  NaaSiO*.  Given  that  these 
investigations  were  not  limited  to 
sodium  thiosulfate  used  only  to 
dechlorinate  industrial  waste  water,  we 
have  deleted  the  phrase  regarding  the 
use  of  sodium  thiosulfate  from  the  scope 
of  these  orders.  Sodium  thiosulfate  is 
currently  classifiable  imder  Harmonized 
Tariff  Schedule  (HTS)  subheading 
2832.30.1000.  The  HTS  subheading  is 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  735(a)  of  the 
Tariff  Act  of  193a  as  amended  (19 
U.S.C  1673  (a))  (the  Act),  on  December 
10. 1990,  the  department  made  its  final 
determinations  that  sodium  thiosulfate 
fium  the  FRG  and  the  UK  is  being  sold 
at  less  than  fair  value  (55  FR  51749, 
December  17, 1990).  In  addition,  on 
January  17. 1991.  the  Department  made 
its  final  determination  that  sodium 
thiosulfate  from  the  PRC  is  being  sold  at 
less  than  fair  value  (56  FR  2904,  January 
25, 1991).  On  February  12. 1991.  in 
accordance  with  section  735(d)  of  the 
Act.  the  nC  notified  the  Department 
that  such  imports  materially  injure  a 
U.S.  industry. 

Based  on  these  findings,  all 
unliquidated  entries  or  warehouse 
withdrawals  of  sodium  thiosulfate  from 
the  FRG.  the  PRC  or  the  UK.  made  on  or 
after  the  dates  on  which  the  Department 
published  its  preliminary  determinations 
in  the  Federal  Register  will  be  liable  for 
the  possible  assessment  of  antidumping 
duties.  These  dates  are  October  19. 1990, 
(for  the  FRG  and  the  UK)  and  December 
12, 1990,  (for  the  PRC)  (55  FR  42424  and 
55  FR  51140,  respectively). 

Further,  in  accordance  with  sections 
736  and  751  of  the  Act  the  Department 
will  direct  U.S.  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a](l]  of  the  Act,  antidumping 
duties  equal  to  the  amount  by  which  the 
foreign  market  value  of  the  merchandise 
exceeds  the  United  States  price  for  all 
entries  of  sodium  thiosulfate  from  the 
FRG.  the  PRC,  orlhe  UK.  These 
antidumping  duties  will  be  assessed  on 
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all  unliquidated  entries  of  sodium 
thiosulfate  from  the  FRG,  the  PRC,  or  the 
UK  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  dates  on  which  the  Department 
published  its  preliminary  determination 
notices  in  the  Federal  Register. 

Suspension  of  Liquidation 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  a  cash  deposit 
equal  to  the  estimated  dumping  margin. 
as  shown  below. 


TTw  F«d«ral  FtopubKc  of  Germany,  manu- 
tacknr/producsr/cxporlsr 

Th.  QnUmctwtM  AG 

Al 


Tb*  Pwpia's  RapubSc  of  China. 

laciurar/produoar/aiiportar 

Al  axportars»~.~ 

Tba  UnNad  Kingdom,  manutoclurar/pro- 


WWam  BIytha  A  Co.. 

Al  OSMfS 


Ltd. 


Margin 


100.40 
100.40 


27.57 


50.13 
50.13 


This  notice  constitutes  the 
antidimiping  duty  orders  with  respect  to 
sodium  thiosulfate  from  the  FRG,  the 
PRC  and  the  UK,  pursuant  to  section 
736(a)  of  the  Act.  Interested  parties  may 
contact  the  Central  Records  Unit,  room 
B-089  of  the  Main  Commerce  Building, 
for  copies  of  an  updated  list  of 
antidumping  duty  orders  currently  in 
effect 

These  orders  are  published  in 
accordance  with  section  73e(a)  of  the 
Act  and  S  353.21  of  the  Commerce 
Regulations  (19  CFR  353.21). 

Dated  February  12, 1991. 
Elk  L  Gaifinkal. 

Assistant  Secretary  for  Import 

Administration. 

\FlL  Doc  91-3870  Filed  2-15-01:  8:45  am] 


NatkNMi  Oceanic  and  Atmoepheric 


New  EnQlend  flahery  ManaQenient 

AQCNCV:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 


The  New  England  Fishery 
Management  Council  and  its 
Committees  will  hold  a  public  meeting 
on  February  20-21, 1991,  at  the  King's 
Grant  Inn  (telephone:  508-774-6800), 
Route  128  at  Trask  Lane,  Danvers,  MA. 
The  Cotmcil  will  begin  its  meeting  at  10 
a.m.,  on  February  20.  On  February  21  the 
meeting  will  reconvene  at  9  a.m. 

Groundfish  and  Habitat  Committees' 
reports  will  be  presented  on  the  first 
day.  The  Groundfish  Committee  will 
continue  its  discussions  on  a  control 
date,  and  the  Council  may  take  action 
regarding  future  participation  in  the 
fishery  (should  a  Umited  entry  program 
be  developed).  The  Groundfish 
Committee  also  will  discuss  provisions 
for  Amendment  #5  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP),  which  address  groundfish  stock 
rebuilding.  The  Habitat  Committee  will 
discuss  the  draft  FMP  for  the  proposed 
Stellwagen  Bank  marine  sanctuary,  and 
National  Marine  Fisheries  Service 
proposals  for  a  regime  to  govern  the 
take  of  marine  mammals  incidental  to 
commercial  fishing  operations.  On 
February  20  there  also  will  be  an  update 
from  the  Large  Pelagics  Committee. 

On  the  second  day.  Lobster 
Committee  will  review  recent  changes  in 
management;  a  Sea  Scallop  Committee 
report  will  follow. 

For  more  information  contact  Douglas 
G.  Marshall,  Executive  Director,  New 
England  Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906; 
telephone:  (617)  231-0422. 

Dated:  February  12, 1991. 
David  S.  Cnstiii. 

Deputy  Director.  Off  ice  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-3754  Filed  2-15-91;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Public  Infonnation  Collection 
Requirement  Submitted  to  0MB  for 
Review 

actwn:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
infonnation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 


Title,  applicable  fonn,  and  applicable 
OMB  control  number  Third  Party 
Collection  Program.  DD  Form  X116. 

Type  of  request  Expedited 
submission— Approval  date 
requested:  March  15, 1991. 

A  verage  burden  hours/minutes  per 
response:  2.5  minutes. 

Responses  per  respondent  1. 

Number  of  respondents:  533,000. 

Annual  burden  hours:  21,853. 

Annual  responses:  533,000. 

Needs  and  uses:  This  information  will 
be  collected  by  Military  Treatment 
Facility  (MTF)  admissions  clerks  from 
retirees,  dependents,  and  others  at  the 
time  of  admission  to  the  MTF.  It  will 
asist  the  local  MTF  Commander  in 
determining  the  proper  third  party 
payers  to  bill  for  medical  care 
provided  to  these  individuals  and 
facilitate  the  collection  of  reasonable 
hospital  costs  from  third  party  payers. 
When  collected,  these  funds  will  be 
used  to  enhance  the  services  provided 
in  the  MTF. 

Affected  public:  Individuals  or 
households.  Federal  agencies  or 
employees. 

Frequency:  On  occasion. 

Respondent's  obligation:  Volimtary. 

OMB  desk  officer  Dr.  J.  Timothy 
Sprehe.  r 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Sprehe  at  the  Office  of  Management 
and  Budget,  Desk  Officer,  room  3235. 
New  Executive  Office  Building, 
Washington.  DC  20503. 

DOD  clearance  officer  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlington.  Virginia  22202-4302 

Dated:  February  12. 1991. 

ft 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

MXim  coot  M1«-01-«i 
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THIRD  PARTY  COLLECTION  PROGRAM  -  INSURANCE  INFORMATION 


form  Appmrt^ 
OtM  Mo 
fipirts 


IKtTIO 


ifttnoto 
RMM 


TO  BTHf*  Or-TNfU  AOOMSMi. 


<A  Management  and  Sudget.  »iperw<x*  Vdoction  Protea  (xxxx-xxxx).  Waifungton.  OC  20503   HJASf 


PRIVACY  ACT  STATEMENT 

Title  10  use,  S«.  1095  and  EO  9397. 

gSflS}:  Information  will  be  used  to  collect  from  private  insurers  for  inpatient  care  provided  to  military  dependents  and 
retirees.  Such  monetary  benefits  accruing  to  the  Military  Medical  Facility  will  be  used  to  enhance  health  care 
delivery  in  the  Medical  Treatment  Facility. 


ROUTINE  USt(S): 
DtSaOSUKE: 


The  information  on  this  form  will  bej-eleased  only  to  your  insurance  company 

Voluntary;  however,  failure  to  provide  complete  and  accurate  information  may  result  m  disqualification  for  health 
care  services  from  facilities  of  the  uniformed  services 


1.  NAME  (Last  fint.  Middle  Initial) 


4.  REGISTER  NUMBER  (Hospital  Use  On!  ) 


7.  ADDRESS  (Street,  City,  State  and  Zip 


CTION  I  -  PATIENT  INFORMATION 


11  PO  VOU  HAVE  HEALTH  INSURANCE?  (X  one)  {tf  Yes,  complete 
I  YES        j  I  NO Secttoo  H.  If  No,  go  to  Section  III.) 


2.  SSN  OF  SPONSOR 


5.   MARITAL  STATUS 


8.  TELEPHONE  (Include  Area  Code) 


3.   DATE  Of  BIRTH  (YYMMDO) 


6.   RELATION  TO  INSURED 


a    HOME 


9.    ADMISSION 


a.    DATE  (YYMMDO) 


b.  HOUR 


b    OFFICE 


ID.  ACODENT 


a    DATE  (YYMMDO) 


U»  VES,  IS  THIS  A  SUPPLEMENT  TO:  (X  as  applicable) 
CHAMPUS  I  I  MEDICARE /MEDICAID 


b    HOUR 


SECTION  II  •  INSURANCE 


13.  NAME  Of  INSURED  (Last.  First.  Middle  Initial) 


IS.  POLICY  NUMBER 


a    INDIVIDUAL 


b.  GROUP 


H-IS  THIS  THE  PRIMARY  POLICY  fOR  INSURANCE  PURPOSES?  (X  one) 
YES      I         I     NO 


INFORMATION 


IVE  DATE  (YYMMDO) 


14.  SSN 


3 


17.  RENEWAL  DATE  (YYMMDO) 


19.  MDiVIDUAL  INSURANCE  COMPANY  NAME 


21.  TELEPHONE  NUMBER  (Include  Area  Code)  EXTENSION 

I 


22.  INSURED  EMPLOYER  NAME 


2*.  TELEPHONE  NUMBER  (Include  Area  Code)  EXTENSION 


25.  NAME  Of  GROUP  INSURANCE  PLAN  ((/  applicable) 


20.  INSURANCE  COMPANY  ADDRESS  (Street,  OTy,  State  and  Zip  Code) 


23.  EMPLOYER  ADDRESS  (S«^  t,  City.  Slate  and  Zip  Code) 

-A 


City.  Sla 


I 


26.  GROUP  PLAN  NUMBER 


SECTION  III  •  aRTIFICATIONS 


27.  PATIENT  ^^^^^^^^^"~^"^~^"^"^— 

I  certify  that  tlie  above  Information  is  true  and  accurate  to  ttie  best  of  my  knowledge.  I  hereby  authorize  and  request  that  the  proceeds  of  any 
and  all  benefits  whkh  may  be  due  me  under  the  attached  daim<s)  be  paid  directly  to  the  facility  of  the  uniformed  service  or  other  authorised 
represcnutive  of  the  Uitittd  States  for  hospitalisation  and  professior««l  services  provided  me  »nd/ot  my  dependents. 


a.  SIGNATURE 


2S.  THIRD  PARTY  UABHJTY  aERK 

ThH  admission  has  been  identified  as  a  Third  Party  Liability  Case  under  PL  •T.figs. 


b.   DATE  SIONED 


si^NEI 


y>  MMdb; 


(Xone) 


a.  SIGNATURE 


i)D  Form  X1 16,  910211  Draft 

|FR  Doc.  91-3756  Filed  2-15-91:  8:45  am) 
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"]  YES 


S^ 


!^ 


b    DATE  SIGNED  (YYMMDO) 


BEST  COPY  AVAILABLE 
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IntMitTo 

ImpACt 

ftouMOf 


USAF  Sdvnttflc  Advisory  Board; 


for 
AFB.CA 


The  United  States  Air  Force  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  assess  the  potential 
environmental  impacts  of  disposal  and 
reuse  of  the  propcHly  that  is  now  Norton 
Air  Force  Base  (AFB)  near  San 
Bernardino,  California.  On  October  3, 
1990  the  Air  Force  signed  a  Record  of 
Decision  (ROD)  for  closure  of  Norton 
AFB. 

The  disposal  and  reuse  EIS  will 
address  disposal  of  the  property  to 
public  or  private  entities  and  the 
potential  impacts  of  reuse  alternatives. 
All  available  property  will  be  disposed 
of  in  accordance  with  provisions  of  the 
Base  Closure  and  Realignment  Act, 
Public  Law  100-528,  and  applicable 
federal  property  disposal  regulations. 

The  Air  Force  is  planning  to  conduct  a 
scoping  and  screening  meeting  on  March 
20, 1901  at  6:30  p.m.  in  the  Sim 
Bernardino  City  Council  Chambers,  300 
North  "D"  Street,  San  Bernardino, 
Califortoia.  The  purpose  of  the  meeting  is 
to  determine  the  environmental  issues 
and  concerns  to  be  analyzed,  to  solicit 
comments  on  the  proposed  action  and  to 
sohcit  proposed  disposal  and  reuse 
alternatives  that  should  be  addressed  in 
the  ES.  In  soliciting  disposal  and  reuse 
inputs,  the  Air  Force  intends  to  consider 
all  reasonable  alternatives  to  the 
proposed  action  offered  by  any  Federal, 
State,  and  local  go'vemment  agency  and 
any  Federally-sponsored  or  private 
entity  or  individual  with  an  interest  in 
acquiring  available  property  at  Norton 
AFB.  Tbeee  alternatives  will  be 
analyzed  in  the  EIS.  The  resulting 
environmental  impacts  will  be 
considered  in  making  disposal  for 
Norton  AFB. 

To  ensure  the  Air  Force  will  have 
sufficient  time  to  consider  public  inputs 
on  issues  to  be  included  in  the  disposal 
and  reuse  EIS.  comments  and  reuse 
proposals  should  be  forwarded  to  the 
address  listed  below  by  April  19, 1991. 
However,  the  Air  Force  will  accept 
comments  at  the  address  below  at  any 
time  dming  the  environmental  impact 
analysis  process. 

For  further  information  concerning  the 
study  of  Norton  AFB  disposal  and  reuse, 
and  EIS  activities,  contact:  LL  Col.  Tom 
BartoU  AFRCE-BMS/DEV.  Norton  AFB. 
CA  92109-6448,  (714)  382-4891. 
PaUy  |.  CooMr, 

Air  Force  Federal  Regitter  Uoiaoti  Officer. 
(PR  Doc.  91-3849  Filed  2-15-91:  8:45  am) 
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The  USAF  Scientific  Advisory  Board 
(SAB)  Ad  Hoc  Committee  on 
Hypersonic  Technologies  will  meet  on 
14-15  March  1901,  from  6  a.m.  to  5  p.m., 
at  the  National  Aerospace  Plane  Joint 
Program  Office  (NASP  JPO).  Wright- 
Patterson  AFB,  OH  45433. 

The  purpose  of  this  meeting  is  to 
gather  information  in  support  of  the  SAB 
study  on  hypersonic  technologies. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
S52b(c)  of  Utle  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4). 

For  further  informatioa  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy ).  Connar, 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  91-3746  Filed  2-15-61:  8:45  am) 
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USAF  SdmtMc  Advlwry  Board; 
MMtino 

The  USAF  Scientific  Advisory  Board's 
Ad  Hoc  Committee  meeting  on 
Modelling  and  Simulation  scheduled  for 
March  1, 1991  has  been  changed  to 
March  6, 1991  from  8  am  to  5  pm  at  the 
Pentagon,  Washington,  DC  20330. 

The  purpose  of  this  meeting  will  be  to 
prepare  the  study  final  briefrng  and 
report.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  Section  552b(c)  of  Title  5. 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4648. 
Patay  ).  Conner, 

Air  Force  Federal  Register  Liaiaon  Officer. 
^  Doc.  91-3945  Filed  2-15-91;  8:45  am] 


DafMirtnMnt  of  ttio  Army 

Army  Sclenco  Board;  Closed  Msoting 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  followiiig  Committee  Meeting; 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates/Time  of  Meeting:  5-6  March  1991. 
0600-1800  Honn. 

Place:  Fort  Benning,  Georgia,  and  7  March 
1991. 90800-1400  Hours.  Columbus.  Georgia. 

Agenda:  The  Army  Science  Board  1991 
Summer  Study  on  the  Soldier  as  a  System 
will  conduct  meetings/discussions  on  the 
requirements  for  future  soldier  capabilities 
arising  from  emerging  "lessons  learned"  from 


Operation  Desert  Storm.  This  meeting  will  be 
dosed  to  tke  public  in  accordance  with 
section  5S2(c)  of  title  S,  U.S.C  spedftcatly 
subparagraph  (1)  thereof,  and  title  S,  US.C., 
appendix  2.  subsection  10(d].  Tbe  classifiH 
and  unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  ineriwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  TTie  AXB 
Administrative  Offloer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703)  895- 
0781/0782. 
SaBy  A.  Waraar. 

Administrative  Officer,  Army  Science  Board. 
[PR  Doc.  91-3811  Filed  2-15-91;  8:45  am] 
MUMQ  coot  S710-S-M 

DEPARTMENT  OF  EDUCATION 
rCFDAIIo.Mi»3] 

Womon's  EducaHonsI  Eiiolty  Act 
Program;  Inviting  Applicatlona  for  Naw 
Awards  for  Fiscal  Yaar  (FY)  1991 

Purpose  of  Program:  To  promote 
educational  equity  for  women, 
particularly  those  who  suffer  multiple 
discrimination,  bias,  or  stereotyping; 
and  to  provide  assistance  to 
organizations  and  institutions  to  meet 
the  requirements  of  title  IX  of  the 
Education  Amendments  of  1972. 

Eligible  Applicants:  The  following  are 
eligible  for  new  awards  under  this 
program:  (a)  Public  agencies, 
institutions,  and  organizations;  (b) 
nonprofit  private  agencies,  institutions, 
and  organizations,  iiu:luding  student  and 
community  groups;  and  (c)  individaals. 
A  consortium  of  public  or  nonprofit 
entities  listed  above  may  apply  for  a 
challenge  grant. 

Deadline  for  tranamktoJ  of 
applications:  April  19, 1991. 

Deadline  for  intergovernmental 
review:  June  18, 1991. 

Applications  available:  Mardi  4, 1991. 

A  vailable  funds:  $0.9  mjllion. 

Estimated  range  of  awards:  Challenge 
Grants:  $30.000-$40,000;  General  Grants: 
$HMK»-(2ea900. 

Estimated  average  size  of  awards: 
Challenge  GranU:  $35,000,  General 
Grants:  $125,000. 

Estimated  number  of  awards: 
Challenge  Grants:  12,  General  Grants:  8. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  period:  Up  to  24  months. 

Applicable  regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parte  74.  75,  77.  79.  8a  81.  62. 85. 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  245-247. 
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Priorities 

Absolute  priority:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  245.12,  the 
Secretary  gives  an  absolute  preference 
to  applications  that  meet  the  following 
priority:  projects  to  develop  new 
educational  programs,  training 
programs,  counseling  programs,  or  other 
programs,  designed  to  increase  the 
interest  and  participation  of  women  in 
instructional  courses  in  mathematics, 
science,  and  computer  science.  This 
priority  applies  to  general  significance 
and  challenge  grants.  Challenge  grants 
are  not  to  exceed  $40,000  each.  Under  34 
CFR  75.105(c)(3)(ii).  fimds  will  be 
allocated  to  this  priority  after  the 
Secretary  determines  the  number  of 
high-quality  applications  received  under 
the  priority. 

Note:  An  applicant  must  indicate  if  it  is 
submitting  its  application  under  this  priority. 
Applications  under  this  priority  compete 
against  other  applications  submitted  under 
this  priority  for  funds  that  will  be  allocated  to 
this  priority. 

An  applicant  may  propose  a  project 
that  is  not  under  this  priority  but  is 
within  the  scope  of  other  authorized 
activities  described  in  34  CFR  245.11. 
These  applications  will  compete  for  the 
remaining  funds  not  allocated  to  this 
priority.  If  an  applicant  fails  to  identify 
this  priority,  the  application  will 
compete  with  other  applications  that  are 
not  evaluated  under  this  priority. 

Invitational  priority:  The  Secretary 
particularly  invites  applicafions  for  this 
program  that  propose  projects  to 
strengthen  parental  involvement  in  the 
education  of  Hispanic  women  and  girls 
by  emphasizing  the  responsibility  of 
families  and  parents  to  be  teachers  of 
their  children  and  advocates  for  their 
children's  education.  However,  under  34 
CFR  75.105(c)(1).  an  application  that 
addresses  this  invitational  priority  does 
not  receive  a  competitive  or  absolute 
preference  over  other  applications. 

Applications  that  address  this 
invitational  priority  may  be  submitted 
for  review  under  the  absolute  priority  or 
for  review  with  applications  proposing 
projects  that  are  within  the  scope  of 
other  authorized  activities. 

For  applications  or  information 
contact:  Ms.  Janice  Williams-Madison, 
U.S.  Department  of  Education,  400 
Maryland  Avenue  SW.,  room  2049,  FOB 
#8,  Washington,  DC  20202-6439. 
Telephone:  (202)  401-1059.  Deaf  and 
hearing  impaired  may  call  the  Federal 
Dual  Party  Relay  Service  at  1-800-877- 
8339  (in  the  Washington.  DC  202  area 
code,  telephone  708-9300)  between  8 
a.m.  and  7  p.m.,  Eastern  standard  time. 


Program  Authority:  20  U.S.C.  3041-3047. 

I<rfui  T.  MacDonald. 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

[PR  Doc.  91-3783  Piled  2-15-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Floodplain  and  Wstland  Notification 
for  Proposed  Rsmoval  Action  at  ttw 
Department  of  Energy's  Oak  Ridge 
Reservation,  Oak  Ridge,  IN 

AQENCY:  Department  of  Energy. 
ACTION:  Notice  of  floodplain  and 
wetland  involvement  and  opportunity 
for  comment. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  proposes  to  stabilize  and 
control  cesium-137  contaminated 
sediments  located  within  the  White  Oak 
Creek  Embayment  on  the  DOE  Oak 
Ridge  Reservation,  Oak  Ridge, 
Tennessee.  DOE  would  take  the 
proposed  removal  action  under  section 
104  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act,  Executive  Order 
12580.  and  40  CFR  300.415(b)(2).  This 
time-critical  removal  action  would 
consist  of  the  placement  of  a  coffercell 
sediment  containment  structure  within 
the  100-year  floodplain  of  White  Oak 
Creek.  The  proposed  action  is  an  interim 
containment  action  to  prevent  the 
transport  of  ce8ium-137  contaminated 
sediment  from  within  White  Oak  Creek 
Embayment.  located  within  the  DOE 
reservation,  to  an  off-site  location 
within  the  Clinch  River.  Minimal 
contaminated  sediments  would  be 
removed,  if  any,  during  the  construction 
phase.  The  proposed  action,  if 
implemented,  would  be  carried  out  in 
concurrence  with  the  U.S. 
Environmental  Protection  Agency,  the 
Army  Corps  of  Engineers,  and  the 
Tennessee  Department  of  Health  and 
Environment.  The  action  would  be 
performed  in  such  a  maimer  as  to  avoid 
or  minimize  impacts  on  the  floodplain/ 
wetland.  In  accordance  with  DOE 
regidations  10  CFR  part  1022,  DOE  will 
prepare  a  floodplain/wetland 
assessment  and  publish  a  statement  of 
findings  in  accordance  with  S  1022.15  of 
the  said  regulations.  Maps  and  further 
information  are  available  from  DOE  at 
the  address  shown  below. 
DATES:  Any  comments  are  due  on  or 
before  March  6, 1991. 
ADOllESSES:  Send  comments  to:  Robert 
C.  Sleeman,  Director.  Environmental 
Restoration  Division  (EW-91).  U.S. 
Department  of  Energy,  Post  Office  Box 
2001.  Oak  Ridge.  Tennessee  37831-8541. 


Issued  in  Washington,  DC.  this  13th  day  of 
February.  1991. 

Leo  P.  Duffy, 

Director,  Office  of  Environmental  Restoration 
and  Waste  Management 
(PR  Doc.  91-3866  Filed  2-15-91;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

(Dodtet  No*.  8T91-0001-000  through 
ST91-268S-000] 

DelM  Gas  Pipeline  Corp.;  SeH- 
Implementing  Transactiona 

February  11. 1991. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  part  284  of  the  Commission's 
regulations,  sections  311  and  312  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
and  section  5  of  the  Outer  Continental 
Shelf  Lands  Act.  > 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  {  284.102  of  the 
Commission's  regulations  and  section 
311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  (  284.122  of  the 
Commission's  regulations  and  section 
311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company 
served  by  an  interstate  pipeline 
pursuant  to  {  284.142  of  the 
Commission's  regulations  and  section 
311(b)  of  the  NGPA.  Any  interested 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  S  284.147(d)  of 
the  Commission's  regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  S  284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 


'  Notice  of  ■  transaction  does  not  constitute  a 
determination  that  the  terms  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 
noticed  filing  is  in  compliance  with  the 
Commission's  regulatiois. 
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A  "G"  indicates  tnniportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  {  2M.222 
and  a  blanket  certificate  issued  under 
I  284.221  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportatk»  by 
interstate  pipeline  on  behalf  of  shippers 
other  than  interstate  pipelines  pursuant 
to  i  284.223  and  a  blanket  oertlficate 
issued  under  t  284.221  of  the 
Commission's  regulations. 

A  'G-L'r  or  -G-LS"  faidicates 
transportation,  sales  or  aesigiunents  by 


a  local  distributkin  company  on  behalf 
of  or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
S  284.224  of  the  Commission's 
regulations. 

A  "G-HT*  or  "&4iS"  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Rpeline  pursuant  1o  a 
blanket  certificate  issued  under 
i  284.224  of  the  Commission's 
regulations. 

A  *TC'  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 


Shelf  by  an  interstate  pipeline  on  behaff 
of  another  interstate  pipeline  pursuant 
to  S  284.303  of  the  Qmunission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Gantinental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  {  284.303  of  the 
Commission's  regulations. 
LoUD.CaAril. 
Secretary. 


OocM  Na  and  tantportor/sfltar ' 


Data  Nad 


Part  284 


CaLfnax. 

dai^ 
quantity  * 


ST91-0001 

sm-«ooe 

ST9t-0008 
ST91-0004 
ST9t-00Q5 
STS1-0006 
ST9t-0007 
STBI-MSe 
ST91-O00e 
ST91-0010 
ST91-0011 
ST91-0012 
S1VMMHS 
ST91-00t4 
ST91-001S 
ST91-a01« 
ST91-a017 
ST91-a018 
ST81-00t9 
STS1-SIS0 

ST9i-oaei 
sm-«asx 
STtuaaa 

STB1-«)24 
ST91-0a25 
ST91-002e 
STSI-OQST 

STst-ooas 

STgi-0029 
STS1-0030 
ST91-0031 
ST91-0032 
ST81-0033 
ST91-0034 
ST91-0035 
ST91-003e 
ST91-0037 
ST91-0038 
ST91-0039 
ST91-0O4O 
ST81-0041 
ST91-0042 
ST91-(X>43 
ST91-0044 
ST91-004S 
ST9t-00«8 
ST91-0047 
ST91-0048 
ST91-0049 
ST91-0OS1 
ST91-0062 
ST91-0053 
ST91-0064 
ST91-0055 
ST91-0066 
ST91-0067 
ST91-0058 
ST91-0059 
S191-00Q0 
ST91-0061 
Sr91-0062 


OtSii  Qaa  P^Mlna  Oocp. 
DaWQail'»ilMCaip 

SiMNa  P^  Um  Co 

Tamaaaas  Qaa  PlpaHna  Co 


Tanmaaaa  Oaa  PIpaNna  Co 

WMama  Natural  Gat  Co 

Mand  Qaa  Co.,  Inc.  (Di^ 


Co.. 

Qaa^OiaMci. 

Oo. 

Eaeal  Irmaalla  PlpaHna  Co.. 
CKy  lAWaa  of  Sprin0riaid.— ~ 
Omean  Ooip..- 


tiaawa  RhMr  Onp.  of  NawadaM 


Natural  Qaa  PIpafeH  Ca  of  < 
Nateal  Qaa  Wpafcia  Ca  of  Aimrim.- 

TfarwiSMlor)  Cofp». 

TiMMMtoi  Carp... 

B  Pan  Nahm  Qaa  Ca« 

B  Pmo  Nahaal  Qaa  Ca*. 
B  Raao  Natural  Qaa  Oa*. 

•HOC  me* 

KNQ&lac 


I  aiMana  Qaa  MarlwMng  Co- 
OdacoOiaQaaCo.. 
BalMnoon  Qtasa  Packaging  Cnp.. 

Corp 

Eaaimf  MirtHUnQ  Qo  «...-«« 

Noark  Qaa  MarfMag  Co 

Acoaaa  Enargy  Corp . 
AdobaQaaCo. 


iOo_ 


Mttmtn  Qaar 

K4PMMCQ99  GOQp . 


l^aiCaip.. 
Poaital  Qaa  MarfcaMng  Co- 


QaaPlpa  Una  Corp. 
TranacorMfeMrM  Qaa  Plpa  Una  Corp . 
TtanaoominanM  Qaa  njia  Una  Corp. 

Quaaiar  PIpalw  Ca» ] 

ArMaEnarwl 


Acadtar>  Qaa  Pipaina  Syalam., 
PaSplaMn  Corp — 
Qaa  of  Kamudv,  Me. 

Hadaort  Qaa  Syaiama.  bic 

Endavco  Martiating  Co 


P/L  Ca.._ 
P/L  Od.».. 
K««kieky  Waal  MgHa  Qaa  Co.* — 
Kantuctv  <MhI  VbgMa  Qaa  Ca*- 
Kaniuoky  Waat  VkgHa  Qaa  Ca*. 
KantHcky  Waat.VlrgfeSB  Qaa  Co.*. 
Kanknhy  \Waal  VIrgMa  Qaa  Co.*. 
Taaaa  fiaalam  Tiaiiiiaiiaii  Ooipi*. 

Aitda  Enargy  niaourcii  * 

TnjnUha  Qaa  Co 


Endavco  MartMting  Co  -»......»«.... 

O  «  fl  Enargy  Oavalopmant,  Inc. 

Uaien  Padic  Fuatt.  Inc 

Barratl  Enargy  Co.. 
Unttad  Qaa  Pipa  Una  Co.. 
Wa«am  Qaa  Processors,  Ltd.. 
Taicaoo  Qaa  Markabng  Co.. 
Qoidan  Qaa  Enargias.  Inc  — 
KLC  Eniarprlaaa.  kK. 
Ashland  ExploraKarv  Inc. 


EquKaMa  Raaouroaa  Enargy  Co-~ 
CquiaMa  naaourcaa  Enargy  Co.... 
Taiaa  Power  Corp. 


ArWa  Enargy  MartMSng.. 


Co 

QiMTraaaraiasianCo.. 
CelnnMi  Qidt  Tisiwiitsii  Co~ 
NorViam  Natural  Qaa  Co 


Norlham  NatunI  Qaa  Co 

Colorado  MaralalB  Qaa  Co.*. 
B  Paao  l«aknl  Qaa  Oa* . 

El  Paao  Nahni  Qaa  Ca* 

B  Paao  Nahot  Gas  Ca*. 
B  Paso  Natural  Qaa  Ca*. 


Catamount  Natural  Gas,  Inc 

Sablna  Plpa  Una  Co 

Paiigalliia  Corp.. 

Eagli  Natwal  Qaa  Co- 
tiaaiiaricn  a  ivyna,  inc. 
Qty  of  Now  Urn- 


Goldan  Gas  Enargias,  Irfc  — 
Soalham  CaMomla  Qas  Oo . 

Affttam  Enargy  Co 

ShoN  ON  Co 


Nahjrtf  Gas  Pipoina  Co.  of  Amarica... 

Tranawaatam  Pipalvia  Co. -.».—..-«. 

Taiaa  Gas  Corp.. 


High  Island  Oflahora  Syatam-. 
High  Island  Oflshora  Systam.- 
High  Islarxl  Ofishors  Systam.- 
High  Istand  Otishors  Systwn.- 


Anlham  Enargy  Co.. 

PtMladalpriia  Qaa  Woilta — 

Efwan  Qaa  Maritasag 

Tarmasaaa  Qaa  PIpalina  Co~ 
Entrada  Corp.. 


Brooklyn  Unian  Qaa  Co. 

KaztSK  ErMrgy  Managsraani,  Irv.— 

BHP  Gas  Mooting  Co. 


tO-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-aO 
1041-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01 -90 
10-01-90 
10-01-90 
10-01-60 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-02-90 
10-02-60 
10-02-90 
10-02-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-02-90 
10-02-60 
10-02-90 
10-02-90 
10-02-90 
10-02-90 
10-02-90 
10-02-90 
10-03-W 
10-03-90 
10-03-60 
10-03-60 
tO-03-90 
10-03-90 
10-03-00 
10-02-90 
10-03-90 
10-03-90 
10-03-90 
10-03-90 


C 

C 

B 

B 

B 

B 

G-S 

B 

G-S 

G-S 

G-S 

C 

K-S 

G-S 

G-S 

G-S 

G-S 

G-8 

Q-8 

Q-8 

G-S 

G-S 

G-S 

G-S 

B 

Q-S 

B 

G-8 

0-S 

G-S 

G-S 

G^ 

6-S 

G-S 

G-S 

G-S 

G-S 

G-8 

G-S 

G-S 

6-S 

G-S 

G-S 

G-S 

C 

G-S 

G-S 

G-S 

B 

Q-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

C 

K-S 

K-S 

K-S 

K-5 


lOOOO 

7,600 

1,800 

100,000 

1,000,900 

20,000 

20,000 

120,000 

20000 

10,000 

7,000 

50,000 

20,000 

3,000 

laooo 

125,000 
75,t)0e 
SI  ,500 
10,960 

105,500 

12,000 

15,000 

300 

150,000 
50,000 

100.000 
30.000 
75,000 
50,000 
20,000 
2.995.000 

300.000 
144100 

100000 

55,000 

87,000 

100 

14X10 

1,200 

1004XX) 
25.000 

293,000 
1.100 

150.000 
50.000 
20.000 
30O0O 

1004)00 
15,000 
10,000 
1,2C8,000 
42,200 
21,100 
15,825 
20,000 

200,000 
dOOOD 

3004)00 

1004)00 
25,000 

100.000 
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5191-0063 
ST91-0064 
ST91-0065 
Sr91-0066 
ST91-0067 
ST91-0068 
ST91-0069 
ST91-0070 
ST91-0071 
ST91-0072 
ST9I-0073 
ST91-0074 
Sr91-0075 
ST91-0076 
ST91-0077 
ST91-0078 
ST91-0079 

ST9i-ooeo 

ST91-00ei 
8191-0062 
ST91-0063 
ST91-O0B4 
ST91-00eS 
ST91-0086 
ST91-0087 
3191.0088 
ST91-0089 
ST91-0090 
ST91-0091 
ST91-0(>92 
ST91-O093 
ST91-0094 
ST91-O095 
ST91-4096 
ST91-0097 
ST91-0098 
ST91-0099 
ST91-0100 
ST91-0101 
ST91-0102 
ST91-0103 
ST91-0104 
ST91-0105 
ST91-0106 
ST91-O107 
ST91-0108 
ST91-O109 
ST91-0110 
ST91-0111 
ST91-0112 
ST91-0113 
ST91-0114 
ST91-0115 
ST61-0116 
ST91-0117 
ST91-0118 
ST91-0119 
ST91-O120 
ST91-0121 
ST91-0122 
ST91-0I24 
ST91-0125 
ST91-0126 
ST91-0127 
ST91-0128 
STgi-0129 
ST9«-0130 
ST81-0131 
ST6i-0132 
ST8I-0433 
ST91-0134 
ST8I-0135 
ST9t-OI36 
ST91-0I37 
ST9t-0138 
ST8I-0139 
ST01-0140 
ST81-0141 
ST91-0I42 
ST91-0143 


High  Island  OffShoss  ^Mtam.. 
High  Island  OMshora  Syslam.. 

United  Gas  Pipe  Una  Ca* 

United  Gas  PfM  Une  Ca* 

United  Gas  P^  Una  Ca* 

Natural  Gas  Pipekna  Ca  of  America  *. 

Sea  Robin  PipoSna  Co.* 

Transcontinental  Qas  Pipa  Une  Corp . 
Transcontinenid  Gas  Pijie  Une  Corp . 

Northern  Natural  Gas  Co.- 

United  Gas  Pipe  UrM  Co 

United  Gas  P(i>e  Una  Co . 


Tennessee  Qas  Pipeline  Co.. 
Texas  Eastern  TransmiBSion  Corp.,.. 
Taxas  Eastern  Tranamission  Corp..- 
Texas  Eastern  Tranemiasion  Corp.. 

Suoenor  Offshore  Pipatina  Oo - 

El  Paso  Natural  GasCa* 

El  Paso  Natural  GasCa* 

El  Paso  Natural  Gas  Ca*. 

El  Paso  Natural  Gas  Oa* 

Tennessee  Gas  Pipeine  Co 

Tennessee  Gas  Pipelina  Co 

Midwestern  Gas  Tranamission  Co.. 


Midwestern  Qas  Transmission  Co 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Tranemiasion  Corp 

Northern  Natural  Gas  Co. - 

Natural  Gas  Pipetna  Oa  of  America  *.. 

Sea  Robin  Pipeina  Ca*  — 

Sea  Robin  Pipeina  Ca* .-. 

Sea  Robin  Ptjiefina  Ca* .._ 

Sea  Robin  Pipeine  Ca* ..- 

Sea  Robin  Pipeline  Ca*  ... 

Sea  Robin  Pipeina  Co.*  ..- 

Sea  Robin  Pipeline  Ca* . 


United  Gas  Pipe  Une  Co.* .. 

United  Gas  Pipe  Une  Ca* ... 

United  Gas  Pipe  Une  Co ..... 

United  Gas  Pipe  Une  Ca* ... 

United  Gas  Pipe  Une  Co.* ... 

United  Gas  Pipe  Une  Ca* ... 

United  Gas  P^m  Une  Ca* ... 

United  Gas  P^m  Une  Co.*  ... 

United  Gas  Pipe  Une  Co.* 

United  Gas  Pipe  Une  Co.* 

United  Gas  Pipe  Une  Co.* 

United  Gas  PiJM  Une  Co.* 

United  Gas  Pipe  Une  Co.* 

United  Gas  Pipe  Une  Co.* 

United  Gas  P^  Une  Co.* 

United  Gas  P^m  Une  Co.* 

United  Gas  P^m  Une  Co.* 

United  Gas  npe  Une  Ca* 

United  Gas  Pipe  Une  Co.* 

United  Gas  P^  Une  Ca* 

United  Gas  Pipe  Une  Co.* 

United  Gas  Pipe  Une  Co.* 

United  Gas  Pipe  Une  Ca* 

Urtited  Gas  Pipe  Une  Oa* 

Gas  Co.  ol  NM  fON.  Public  Serv.  Co.  NM). 

Dow  Pipeline  Go -., 

Acadian  Qas  Pipeline  System 

ANR  Pipelirw  Co 
ANR  Pipeline  Co 
ANR  Pipeline  Co 
ANR  Pipeline  Co 
ANR  Pipeline  Co . 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Oo 

Valero  Interatate  Tranamission  Co . 
Valero  Interatate  Tiaramission  Co . 

TrunkMne  Gas  Co 

Tnjnkline  Gas  Co 

Trunkline  Gas  Co 

Trunkline  Gas  Co 

Trunkline  Gas  Co _. 

Columbia  Gas  Transmasiori  Corp .. 
Columbia  Gas  Tranamission  Corp .. 
Columbia  Gas  Transmission  Corp .. 


Recipient 


Polafia  Pipalna Corp.  (The). 
MoMNaamOaiklnc. 


COiaa  Sarwica  ON  A  Qas  Corp- 


Gas  Trans-  Inc- 

CHas  Sarwna  ON  «  Qas  Corp 

Enron  Qaa  ftJarliling 

Taias  Hydrecartaane  Co. 


CokaaUa  Qaa  Tranamission  Coip- 

UnMad  Taoa  Tranamission  Co 

Michigan  Qas  Oo. 


Oxy  U.SX,  Inc 

(Mf  Stalaa  Qas  Corp.. 

Enran  Qaa  Marlwling 

Appalachian  Gas  Sales,  Inc. 

Mississippi  fHial  Ca 

Ubra  Maritating  Co. 


LouaMHa  Qas  8  Bactric  Co- 
CoasM  Gas  Marfcating  Co..- 

Anthem  energy  Co.— - 

Antwm  Erwrgy  Co. 


MAndward  Enargy  8  Marketing  Co. 
Oarkahire  Qas  Co 


Co- 


Waataw  Kentucky  Gas  Co. 
Wastsm  Kankcky  Qas  Co- 
IMnlatahai  UMisiana  Corp- 
Cnaaich  Qas  Co 


SouSiem  CaMomia  Qas  Co . 
KM  Gas  Co 


Eastax  Gas  Tranamission  Co- 
BMliop  Pipekna  Corp- 
Housion  Qas Eachaige  Corp. 

Bishop  Pipelina  Corp 

Amoco  (Voduciwn  Oo 

KM  Gas  Co 

Aatalgamated  Pipakna  Co.. 
Hadson  Gas  Systems,  Inc. 
Hadson  Gas  Systems,  Inc. 

Vankae  Pipekna  Co 

An«algainated  Pipekna  Co  . 
Amalgamated  Pipakna  Co. 
Amalgamated  Pipekna  Co- 
Amslgaraatad  (>ipekna  Co- 
Amalgamated  Pipekna  Co - 
AmalgamsOed  Pipekne  Co- 
Amalganiatad  Pipekrte  Co- 
Yanlwa  t>pakna  Co 


liAidoon  I4arfceang  Corp— 
Midoon  Markaang  Corp.. 
Mkloon  Markakng  Corp.. 


Midoon  Maikaling  Corp- 
Midoon  Markting  Corp.. 
Amaigantatad  Pipakna  Co. 
Amalgamated  Pipakna  Co . 
AmaJgamatad  Pipakna  Co. 
Amalgamated  PIpekne  Co . 
Hadson  Gas  Systama.  Inc. 
Amalgamalsd  PipekneCo. 
Amalgamated  Pipekne  Co. 
El  Paso  Nakjral  Qas  Co  „ 


TPC  Transmission,  ktc 

ANR  P«)ekne  Co 

Rocttester  Gas  8  Bactiic  Corp . 

Niagara  Mohawk  Power  Corp 

B  &  A  Pipakna  Co -. 

Tai^Mr  Eiwrgir.  kic 

Columbia  Qaa  of  Ohia  Inc- at  al. 

Vantage  Pipekna  Systems,  Inc 

Enron  Gas  Marketing,  Inc 

Valero  Transmiaalon,  L.^..— 
Consumers  Power  Co... 


Unified  Nahaal  Gas  Group.  LP. 

Enron  Gas  Marketing 

Panhandle  Tradkig  Ca 

Translate  Gas  Service  Co.. 
Acooas  Energy  Corp . 
Dslmarva  Power  and  Ught  Co- 

Cohimbia  Gas  of  Ohia  Inc 

Columbia  Gas  of  Ohk>,  Inc 


OataMad 

Pwt284 

Saturn 

1(M»-S0 

K-S 

10-os-eo 

K-S 

tO-04-80 

G-S 

10-04-80 

G-S 

10-04-80 

G-S 

10-04-80 

G-S 

10.04-80 

G-S 

KM)4-80 

Q 

1IMM-80 

B 

10-04-80 

B 

10-04-80 

G-S 

18-04-80 

G-S 

10-04-60 

Q-S 

10-04-60 

Q-S 

10-04-80 

B 

10-04 -eo 

G-S 

10-04-60 

B 

10-05^00 

G-S 

1O-0S-80 

G-S 

tO-OS-80 

G-S 

10-05-80 

G-S 

1OO5-80 

B 

10-05-60 

G 

10-05-60 

B 

10-04-60 

B 

10-05-60 

G-S 

10-05-60 

G-S 

10-05-60 

G-S 

10-05-60 

G-S 

10-05-80 

Q-S 

10-05^60 

G-S 

10-06-80 

G-S 

10-05-60 

G-S 

10-05-60 

G-S 

10-05-80 

G-S 

10-05-80 

G-S 

10-05-80 

G-S 

10-05-60 

G-S 

10-05-80 

G-S 

10-05-60 

G-S 

10-05-60 

G-S 

10-06-80 

G-S 

10-05-eO 

G-S 

10-05-60 

G-S 

10-05-80 

G-S 

10-05-60 

G-S 

10-05-80 

G-S 

10-0&-80 

G-S 

10-05-60 

G-S 

10-05-60 

G-S 

10-05-60 

G-S 

10-05-80 

G-S 

10-05-60 

G-S 

10-05-80 

G-S 

10-05.80 

O-S 

10-<»'80 

G-S 

10-05-80 

G-S 

10-05-80 

G-S 

10-05-60 

G-S 

10-05-80 

G-S 

10-09-60 

G-HT 

10-09-60 

C 

10-09-80 

C 

10-09-80 

e 

10-09-80 

a 

10-09-60 

e 

10-09.60 

G-S 

10-09-O0 

8 

10-O8.O0 

B 

10-09-60 

G-S 

10-OS-60 

B 

10-09-60 

6 

10-09-60 

G-S 

10-09-60 

G-S 

10-09-60 

G-S 

10-09-80 

G-S 

lO-OS-90 

G-S 

10-09-90 

B 

10-09-60 

a 

10-09-90 

a 

Est.  max. 

daily 
quantity* 


seaoo 

157200 

10015 

63080 

5.1S0 

500000 

90000 

44)00 

5004)00 

204)00 

2575 

41.200 

mess 

SOOQD 

504)00 
1004)00 

904)00 
154300 
211000 
2114)00 

94288 

14)004)00 

1333 

1300 

404300 

145261 

SOOOO 

S04X)0 

20,000 

20300 

8240 

20.000 

8240 

165.000 

20.600 

20300 

20.800 

5.150 

2S.7S0 

1.545 

31.930 

103,000 

75.705 

3.611 

28,840 

5,150 

21.630 

309.000 

309,000 

908.000 

300.000 

721,000 

10,300 

1,030 

51.500 

20,000 

20.800 

1,864 

38,522 

20,000 

20.000 

30,000 

100.000 

50.000 

400.000 

50.000 

X.OQO 

10.000 

15,000 

15.000 

10,000 

50,000 

50.000 

100,000 

75,000 

100.000 

108.000 

10.000 

13.590 
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DocM  Na  and  karaporter/scKar ' 


ST01-O144  CtikMvtit  Qaa  Tranawiaalon  Cocp . 

STB1-014S  Columbia  QMTrwwniaaton  Corp. 

ST»1-014e  Columbia  QaaTnnaniiaatonCofp. 

STB1-0147  Columbia  Gaa  Tranamiaalon  Coip . 

STBi-0148  ColunbiaOaaTranamiaaionCorp. 

ST91-0148  Columbia  Gaa  Tranamiaalon  Corp. 

8TB1-01S0  Columbia QaaTranamiaaion Corp. 

8TB1-0151  Columbia  QaaTranamiaaion  Corp. 

ST91-01S2  Columbia  QaaTranamiaaion  Corp. 

STB1-0153  Columbia  QaaTranamiaaion  Corp. 

ST91-0154  UnHad  Qaa  Plpa  Una  Co _. 

ST81-01S6  PwHiandto  Eaalam  Plpa  Una  Co.- 

ST91-0156  PanhamSa  Eaatam  Plpa  Una  Co„. 

STB1-01S7  PwhanSa  Eaatam  Plpa  Una  Co... 

ST91-0158  Columbia  QaaTranamiaaion  Corp  - 

STS1-O1S0  Columbia  QaaTranamiaaion  Corp.. 

ST91-0160  Columbia  Gaa  Tranamiaaion  Corp . 

ST91-0161  Columbia  Qaa  Tranamiaaion  Corp . 

ST9l-0ie2  Columbia  Qaa  Tranamiaaion  Corp. 

ST9i-0ie3  Columbia  Qaa  Tranamiaaion  Corp .. 

ST91-0164  Columbia  Qaa  Tranamiaaion  Corp .. 

ST91-0106  Columbia  Qaa  Tranamiaaion  Corp.. 

STSl-Oias  Columbia  Qaa  Tranamiaaion  Corp. 

8T91-0167  Columbia  Qaa  Tranamiaaion  Corp .. 

STB1-0168  Columbia  Qaa  Tranamiaaion  Corp . 

8T81-0168  Columbia  Qaa  Tranamiaaion  Corp . 

ST91-0170  Columbia  Qaa  Tranamiaalon  Corp .. 

STB1-0171  Columbia  Qaa  Tranamiaaion  Corp. 

STB1-0172  Columbia  Qaa  Tranamiaaion  Corp .. 

STBi-0173  Columbia  Qaa  Tranamiaaion  Corp . 

ST91-01 74  Columbia  Qaa  Tranamiaalon  Corp .. 

STB1-017S  Columbia  Qaa  TrMwrtaaion  Corp. 

ST91-0178  Columbia  Qaa  Tranamiaaion  Corp. 

8T91-0177  Columbia  Qaa  Tranamiaaion  Corp . 

ST91-0178  Columbia  Qaa  Tranamiaaion  Corp. 

8T91-0179  Columbia  Qaa  Tranamiaaion  Corp. 

STVI-Oiao  Columbia  Qaa  Tranamiaaion  Corp. 

ST91-0181  Columbia  Qaa  Tranamiaaion  Corp . 

ST91-0182  Columbia  Qaa  Tranamiaaion  Corp. 

8T»1-0183  Columbia  Qaa  Tranamiaaion  Corp  - 

STB1-0184  Cokanbia  Gaa  Tranamiaaion  Corp . 

ST91-0185  Columbia  Qaa  Tranamiaalon  Corp . 

ST9i-0i8e  Columbia  Qaa  Tranamiaaion  Corp . 

ST91-0187  Columbia  Qaa  Tranamiaaion  Corp. 

ST91-0188  Columbia  Qaa  Tranamiaalon  Corp. 

ST91-0189  Columbia  Qaa  TrwMmiaaion  Corp. 

ST91-0190  Columbia  Gaa  Tranamiaalon  Corp. 

ST»1-0191  Colwnbia  Qaa  Tranamiaaion  Corp. 

ST91-O102  Columbia  Qaa  Tranamiaaion  Corp. 

ST91-0193  Colunbia  Gaa  Tranamiaaion  Corp . 

ST91-0194  Columbia  Qaa  Tranamiaalon  Corp . 

ST91-0196  Nalwal  Gaa  Plpama  Co.  o<  Amarica  *.. 

ST9l-0l9e  UnHad  Gaa  Plpa  Una  Ca> 

STB1-0197  UnMad  Qaa  Plpa  Una  Ca* . 

ST9l-oi9e  Unilad  Gaa  Plpa  Una  Ca* . 

ST91-0199  UnHad  Gaa  Plpa  Una  Co.* . 

ST91-O200  UnMad  Gaa  Plpa  Una  Ca* . 

ST91-0201  UnHad  Gaa  Plpa  Una  Co.* . 

8T91-0202  UnHad  Qaa  Plpa  Una  Ca* . 

STB1-0203  UnHad  Gaa  Plpa  Una  Co.* . 

STB1-0204  UnHad  Gaa  Pipa  Una  Co.* . 

ST91-0205  UnHad  Gaa  Plpa  Una  Co.* . 

ST91-0206  UnHad  Gaa  Plpa  Una  Co.* . 

STBl-0207  UnHad  Gaa  Plpa  Una  Co.* . 

ST9i-O20e  UnMad  Gaa  Plpa  Una  Co.* . 

ST91-O2O0  UnHad  Gaa  Plpa  Una  Co.* . 

8T91-0210  UnMad  Gaa  Plpa  Una  Co.* . 

ST»i-02ii  UnMad  Gaa  Plpa  Una  Co.* . 

ST91-0212  UnMad  Gaa  Plpa  Una  Ca*. 

ST91-0213  UnHad  Gaa  Plpa  Una  Co.* . 

8T91-0214  UnHad  Qaa  Plpa  Una  Ca* . 

Sr»l-0215  UnHad  Gaa  Plpa  Una  Co.* . 

ST9l-02ie  UnHad  Gaa  Plpa  Una  Co.* . 

ST91-0217  UnHad  Gaa  Plpa  Una  Co.* . 

5191-0210  UnHad  Qaa  Pipa  Una  Ca* . 

ST91-0219  UnHad  Gaa  Pipa  Una  Co.*. 

ST91-O220  UnHad  Qaa  Plpa  Una  Ca* . 

STB1-0221  UnHad  Gaa  Plpa  Una  Co.  < 

ST91-0222  United  G«s  Ptpa  Una  Ca* . 

ST91-0223  Unrtsd  Gas  Pipa  Una  Ca*  .- 


DaMmora  Gaa  and  Elactrlc  Co. 
Ondnnai  Qaa  and  Bacftic  Co.. 

SouSi  Jaraay  Qaa  Co 

Mounlainaar  Qaa  Co. ....».«.»»». 
Walarvaa  Qaa  A  01  Co 


Columbia  Qaa  ol  Pannaytvania.  Inc 
Columbia  Qaa  of  ONa  mc 
Virginia  Naam  Qaa  Co 
Ondnnaa  Qaa  and  Bactric  Co 
Columbia  Qaa  otONgmc 
Inlamalional  Papar  Co... 
TXQ  Qaa  MarfcaUng  Co 

Enron  Qaa  MarkaUng 

Kanaaa  Powar  «id  UgM  Co 

Coming  Natural  Gaa  Corp 

Pannayivania  Gaa  and  Waiar  Co. 
North  Carolina  Natural  Gaa  Corp 
Columbia  Qaa  oi  Naw  Yorli,  mc 

Commonwaalth  Qaa  Sarvioaa 

BaHimora  Qaa  and  Elaclric  Co .. 

Columbia  Qaa  o<  ONo,  Inc ~... 

National  Qaa  and  OH  Corp 

Dalmarva  Ponrar  and  UgM  Co 

Viralnla  Natural  Qaa  Co 

Mounlairtaar  Qaa  Co 

Naw  Yorti  Stata  Elactric  and  Gaa  Corp 

Columbia  Gaa  of  Obia  Inc 

Columbia  Qaa  o(  Naw  York,  mc 
Commonwaam*  Qaa  Sarvica,  Inc.. 
Commonwaaltti  Qaa  Sarvicaa,  mc 

Oayton  Powar  and  UgM  Co 

Columbia  Qaa  of  Maiylwd.  mc 

Commonwaahti  Qaa  Sarvicaa.  Inc 
Columbia  Qaa  of  Pannaylvania.  mc . 

union  ugni.  naai  a  Kowar 

North  Caroima  Natural  Gaa  Corp „. 

RlchmorvS  UWitiaa  Board— RichmorvJ.  Ky. 

Cincinnati  Gaa  and  Elactric  Co. 

South  Jaraay  Gaa  Co 

Columbia  Qaa  of  ONo.  mc 

Columbia  Qaa  of  Ohia  Inc 

Northaaat  ONo  Nature  Gaa  Corp.. 
uraon  ugni.  naai  a  rowar.. ..»»....., 
CdumNa  Qaa  of  Pannaylvania.  Inc. 
Colonial  Qaa  Co.. 
OncinnaH  Qaa  and  Elactric  Co..... 

Columbia  Qaa  of  ONo.  Inc 

BaMmora  Qaa  and  Elactric  Co  — 

Columbia  Qaa  of  Ohio,  mc 

Pannaylvania  Qaa  and  Waiar  Co . 

Pann  Fual  Qaa,  mc 

Enron  Qaa  Markatirtg.  Inc.. 
Mdcon  MMkaBiifl  Corp.. 
Amalgamalad  Pipalina  Co. 
Entoada  Corp.. 
Ervtrada  Corp.. 
EnaadaCorp.. 
Enfliada  Corp.. 
EnkadaCorp.. 
Enlrada  Corp.. 
Enbada  Corp.. 

Eriliada  Corp _.«» 

Enlrada  Corp «.»».* 

Entrada  Corp » 

Enlrada  Corp „.„... 

MUcon  MwkaUng  Corp.. 

Mdcon  Martiatirig  Corp.. 
Midcon  Marfcating  Corp.. 


Co. 


Emracto  Corp.. 
EmrMto  Cofp.. 
Entowto  Corp.. 
EnlfMis  Corp.. 
EmnHto  Corp.. 
MIdoon  Msrtcttttng  Corp.. 
MUoon  Mwkadng  Corp.. 
Itkdcon  Markating  Corp.. 
Mhlcon  Mvkatmg  Corp.. 


Data  Mad 


t0-0»-90 
tO-OO-M 
10.09-80 
10-00-90 
10-00-BO 
10-08-80 
10-08-90 
10-08-80 
10-00-80 
10-08-80 
10-00-90 
10-08-90 
10-09-90 
10-09-90 
10-09-90 
10-08-00 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-00-80 
10-08-80 
10-08-90 
10-08-90 
10-08-80 
10-08-80 
10-08-80 
10-08-90 
10-08-80 
10-08-90 
10-08-90 
10-08-90 
10-08-90 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-08-90 
10-08-80 
10-08-90 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-08-90 
10-08-80 
10-08-80 
10-08-90 
10-08-90 
10-08-90 
10-08-80 
10-08-80 
10-08-90 
10-08-80 
10-09-90 
10-09-90 
10-08-90 
10-09-90 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10^)8-80 
10-08-80 
10-00-80 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
I 


Part  284 
Subpart 


B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G-S 

B 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B     ° 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G-S 

G-S 

G-S 

0-S 

Q-S 

O-S 

G-S 

G-S 

G-S 

O-S 

Q-S 

O-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Eat  max. 

daily 
quantity* 


No.  and  transporter/seller  ■ 


8.000 

.  10.000 

12,800 

30.000 

10.000 

4,500 

42.775 

2,000 

1,035 

300.000 

3.090 

50,000 

.20,000 

20,000 

3,000 

18.000 

50,000 

100,000 

130,000 

200,000 

100,000 

2,000 

.100,000 

100,000 

100,000 

5,000 

134 

10,000 

3,500 

175,000 

30,000 

100,000 

5,000 

25,000 

400 

50,000 

12,000 

48.500 

75,022 

1.000 

30,000 

1.300 

7,500 

10.000 

200,000 

100,000 

50.000 

10,000 

100,000 

30.000 

100,000 

500,000 

618.000 

1,030 

3,090 

3,080 

3,080 

3,090 

51,500 

51,500 

51,500 

10,300 

51,500 

51,500 

2.060 

618.000 

128,750 

30.800 

30.800 

154,500 

12,360 

20.600 

51,500 

51,500 

.  30.800 

10,300 

618.000 

154.500 

51.500 

51,500 


STB1-a224 
ST91-Q22S 
ST91-0226 
STB1-0227 
ST91-Q228 
STB1-0229 
ST91-0230 
STB1-0231 
SrBI-0232 
ST91-0233 
STB1-0234 
ST91-0235 
ST81-0236 
ST91-0237 
ST91-0240 
ST91-0241 
ST91-0242 
ST91-0243 
ST9m)244 
ST91-0245 
ST91-0246 
ST91-0247 
STB1-0248 
ST91-0249 
ST91-0250 
ST91-0251 
ST91-0252 
ST9ll0253 
ST91-0254 
ST91-02S5 
ST91-0256 
ST91-0257 
STB1-0258 
ST91-0259 
ST91-0260 
ST91-0261 
ST91-0262 


UnHad  Gaa  Plpa  Una  Co.* . 
Unttad  Gaa  P|pa  Una  Co.* . 
United  Gaa  Pipa  Una  Co.* . 

UNtad  Gaa  Pipa  Una  Co.* 

United  Gas  Pipe  Una  Co.* . 

United  Gaa  Pipe  Una  Co.* 

United  Gas  Pipe  Une  Co.* . 
United  Gas  Pipe  Une  Co.* . 
United  Gas  Pipe  Une  Co.* . 
United  Gas  Rpe  Une  Co.* . 
United  Gas  Pipe  Une  Co.* . 
United  Gas  Pipe  Une  Co.* . 
United  Gaa  Pipe  Une  Co.* . 

Sabine  Pipe  Une  * 

Trunldine  GaaOo 

Trunkline  Gas  Go 

TrunkiineGasOo. 
Texas  Eastern  Transmisson  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastam  Transmisswn  Corp.. 
Tenr>essee  Gas  Pipeline  Co.. 

Cotorado  Interstate  Gas  Co 

Transcontinental  Gas  Pipe  Une  Corp . 
Transcontinental  Gas  Pipe  Une  Corp . 

Tekas  Cocp 

Tennessee  Gas  Pipelirw  Co.. 
Tennessee  Gas  Pipeline  Co.. 
Tennessee  Gas  Pipeline  Co.. 

\jone  Star  Gas  Co 

Westar  Transmisswn  Co... 
El  Paso  Natural  Gas  Co.*. 


El  Paso  Natural  Gas  Co.*..„ 

El  Paso  Natural  Gas  Co.*. 

El  Paso  Natural  Qaa  Co.*.. 

El  Paso  Natural  Gas  Co.*.. 

El  Paso  Natural  Gas  Co.*. 

El  Paso  Natural  Gas  Co.*. 
ST91-0263-EI  Paso  Natunt  Gas  Co.*.. 
ST91-0264-Sea  Rot>in  Pipekne  Co.* . 
ST91-0265-Sea  Robin  Pipeline  Co.* . 
ST91-026&-Saa  Robm  Pipekne  Co.* . 
ST91-0267-Sea  RoNn  Pipeline  Co.* . 
ST91-026e-Sea  Robm  Pipeline  Co.* . 
ST9l-0269-Sea  Robin  Pipeline  Co.* . 
ST91-0270-Sea  Robin  Plpaine  Co.* . 
ST91-0271-Sea  Robin  PipOKna  Co.* . 

ST91-0272-Sea  Robin  PipaNne  Co.* 

ST91-0273-United  Gas  Pipe  Line  Co.* . 
ST91  -0274-United  Gas  Pipe  Une  Co.* . 
ST91-0275-Untted  Gas  Pipe  Une  Co.* . 
ST91-027&-United  Gas  Pipe  Une  Co.* . 

ST91-0277-United  Gas  Pipe  Une  Co.* 

ST9l-0278-United  Gas  Pipe  Une  Co.* 

ST91-0279-Untted  Gas  Pipe  Une  Co.* 

ST9i-0280-United  Gas  Pipe  Une  Co.* 

ST91 -0281 -United  Gas  Pipe  Une  Co.* 

ST91-0282-United  Gas  Pipe  Une  Co.* ; 

ST91-0283-United  Gas  Pipe  Une  Co.* 

ST91-0284-United  Gas  Pipe  Une  Oo* 

ST91-0285-Unlted  Gas  Pipe  Une  Co.* 

ST9i-0286-United  Gas  Pipe  Une  Co.* . 

ST91-0287-United  Gas  Pipe  Une  Co.* 

Sm-0288-United  Gas  Pipe  Une  Co.* : 

STB1-0289-United  Gas  Pipe  Une  Co.* 

ST9l-0290-UnHed  Gas  Pipe  Une  Co.* 

STB1 -0291 -United  Gas  Pipe  Une  Co.* 

ST9l-0292-United  Gas  Pipe  Una  Co.* 

ST9l-0293-United  Gas  Pipe  Une  Co.* 

ST91-0294-United  Gas  Pipe  Une  Co.* 

ST9i-0295-united  Gaa  Pipe  Una  Co.* 

STBl-0296-United  Gas  Pipe  Une  Co.* 

STBl-0297-United  Gas  Pipe  Une  Co.* 

ST8l-0298-United  Gas  Pipe  Une  Co.* 

ST»1-0299-United  Gas  Pipe  Une  Co.* 

8T91-0300-Unrted  Gas  Pipe  Une  Co.* 

Sm -0301 -United  Gas  Pipe  Une  Co.* ..._ 

ST91-0302-United  Gaa  Pipe  Une  Co.* 

ST9i-0303-united  Gas  Pipe  Une  Co.* 

ST91-0304-United  Gas  Pipe  Une  Co.* 

ST9i-0305-Un4t6d  Gas  Pipe  Une  Co.* .... 


Recipient 


cfitowte  Corp.. 
ivBOOori  MwKODng  vjorp,. 
iMocon  mncwiing  vaK)i» 

■moon  wMnwvng  v>ofp... 


WMOon  wnvnwng  vxxp... 
MklDon  MwfcfltirtQ  Oovp.. 


MNicon  wnntowig  \X)rp.„M 
MMcon  MvfcsbnQ  OorpL^.. 
nMODon  MVnVong  v>orp...« 


wNOOon  wsiming  v^rp... 
Trwanwricsn  Oss  Trarwiwtion  Corp . 
Acoots  Cnor^  Corp . 
EM  ONo  Gas  Co 


OomvnonwMfth  Qm  Co.,  inc,,  ^  M- 

Xebec  Qas  Co - 

Cranberry  Pipeline  Corp »..«. 

Virginia  Electnc  8  Powar  Co. 
Oxy  U.SA,  1nc_ 

Mvflfhoff  OH  Co » ».».»»..... 

PUMc  Service  ElecMc  and  Qaa  Co 

SooQuM  tjouisinns  trvfrMtslv  PipoHno  Co» 

Morthem  Natural  Gas  Oo 

tUflQarv  Motvwk  Powar  Corp. 

Ocaana  Haighls  Gat  Oo 

Corwsfidatad  Cdtoor^  Co.  of  NY,  Inc . 
G  Paao  Natural  Gat  Co.,  at  al . 

G  Paao  NatuTil  Gat  Co 

Afilham  Cnargy  Oo « 

wasiam  Gas  Procasaors 

Aniham  Cnar^y  Co 

Arviham  Enargy  Oo 

BrtdgoQas  U.S.A.  Inc  .. 

Antham  EnerQy  Co ^ 

Arrthom  Cnorgy  Co «...•* 

Aflthafn  Enorgy  Oo.. 
Excal  Rasourcas,  tf>c. 

Chavron  V^A,  Inc ....»«»«.». .*.«.... 

Ta^as  Powar  Oorp........................*»MM..K. 

Palvnoni  OR  Oorp ««»».»»« 

Pannzol  Gas  Marfcating  Oo 

Panazol  Gas  Mai  lusting  Co ~ 

Parwnol  Co.  A  Pi  ova*  i  Propartias,  Inc . 
Tfl|as  Powar  Corp.. 
cxcal  Raaoorcas,  Inc. 
vantaga  fnpasna  Systoms,  Inc .. 
Tranavnissno  Co..  Inc . 


McM  00  E)^.  A  ProtSudng  North  Amarioa 

MODS  fTooucing  laxas  ana  riaw  iwaxioo  mc.. 
Ijxiisiana  9tala  Gas  Covp. 

Entraoa  Oorp —•• 

Louisana  Siata  Gas  Corp 

Ookmos  Natural  Gas  Trading  Co.. 

Louisiana  Slala  Gas  Corp » 

Olizans  Gas  Supply  Corp 

Lona  Star  Gas  Co » 

liMisiana  Stata  Gas  Corp 

cnvaoa  v4irp.. 

MobH  OI  Es^.  A  Producing  9£,  lnc» 
Otizans  Gas  Supply  Corp.. 
tjouteiana  Stata  Gas  Corp . 
IXMMana  Stala  Gas  Corp . 
Oatamourff  Natural  Gas,  Im.. 

CHizavw  Gas  Supply  Corp 

Houston  Gas  Em^tanga  Oorp . 

Eftfrada  Corp ^ , 

End  ads  Oorp 

mvaoo  x/orp ^.^..^...... 

Louisiana  Stata  Gas  Corp . 

Louisiana  Stsia  Gas  Corp »...........««»» 

Praaport-McMoran  Raaouroaa,  ParawrsNp. 

Louisiana  Stals  Gas  Corp 

Louisiana  Stata  Gas  Corp . 
Louisiana  Siaia  Gas  Corp  — 
Houston  Gas  Exchangs  Oorp . 
IHoualon  Gas  &ccltanga  Oorp . 
Houalon  Gas  ExchangaOorp. 
Entrada  Oorp ». 


Date  Iked 


10-08-80 
1O-0»-80 
10-88-eO 
10-08-80 
10-08-80 
10-08-80 
10-00-80 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-08-80 
10-10-80 
10-10-80 
10-10-80 
tO-H>-80 
10-10-80 
10-10-80 
10-10-80 
10-10-80 
10-10-80 
10-10-80 
10-10-80 
10-11-80 
10-11-80 
10-11-80 
10-11-00 
10-11-80 
10-11^80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11^80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-00 
10-11-00 
10-11-00 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11^80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11^80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 
10-11-80 


Part  884 

Subpart 


Q-« 

Q-S 

Q-8 

Q-S 

Q-S 

0-8 

G-S 

Q-8 

Q-8 

0-8 

0-8 

Q-8 

G-S 

Q-S 

Q-8 

B 

B 

G-8 

Q-8 

Q-8 

Q-S 

B 

B 

C 

B 

B 

B 

C 

C 

G-S 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

O-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-8 

G-S 

G-S 

G-S 

G-S 

G-S 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

Q-« 

G-S 

G-S 

G-S 

G-S 

G-S 

G-8 

G-S 

O-S 

G-S 

Q-S 

G-S 

G-S 

G-S 


Eat  max. 

daily 
quanltty* 


S1JS08 

4,118 

818,008 

80,908 
128.788 

10,308 
206408 
206,088 

80,808 
1S4,S08 
206,080 

81J08 

41.208 
150,000 
100,008 
100,008 
1254)08 

80,088 
100.008 

86,000 

100,080 

8,000 

30O00 

860.000 

B08 

125,080 

sijoao 

2360 

ISOMO 

96J0BO 

105300 

52.7S0 

42,200 

105300 

527300 

10350 

105300 

100,225 

1254»0 

OOjOOO 

72,100 

6«)0 

41,200 

20300 

77,250 

41,200 

5,150 

3380 

1330 

30,800 

20300 

S,1S0 

51300 

8,270 

1330 

10300 

10,300 

5366 

25,750 

10,300 

10,300 

25.750 

9,270 

25,750 

48.830 

20,000 

13,805 

51.500 

51,500 

30,800 

8,2«e 

5,1S8 

1.848 

51308 

32.860 

13300 

3,080 

20,800 

144,200 

51,500 
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DocMt  Na  and  lranipoftar/s«nar  < 


ST91-0306-antad  Qm  Pip*  Urw  Ca*  -. 
ST91-0307-UnNid  Qm  P«po  UM  Ca*  -. 
ST»i-030e-Unitd  Gm  Pips  *Jm  Ca*  .- 
ST»<-030»-IMMd  Qm  P^  Una  Ca*  ~ 
STVi-OSiO-OnMtd  Gas  Plpa  UM  Ca* .- 
ST*i-OSll-UnlM  Q«  P^  Una  Ca* -. 
ST91-<»12-Unilad  Qaa  Pljia  Una  Ca*  ~. 
ST)i1-0913-Unltad  Qaa  Plpa  Una  Ca*  ~ 
ST«1-0314-iMlad  Qaa  Pipa  Una  Ca* ... 
sm-oaiS-UnNad  Qaa  Plpa  Una  Ca* ... 
ST»1-0916-Unilad  Qa»  Plpa  Una  Ca* ... 
ST9l-09i7-UnMad  Gas  Plpa  Una  Ca* ... 
STBi-03iS-UnMad  Gas  Plpa  Una  Ca*  ~. 
sm-0319-OnHad  Gm  Plpa  Una  Ca* ... 
ST9i-0320-Unilad  Gas  Plpa  Una  Ca* ... 
ST»1-0321-Unnad  Gaa  Plpa  Una  Ca*  ~. 
ST9l-0322-UnMad  Gat  Plpa  Una  Ca* ... 
ST9i-0323-UnNad  Gaa  Plpa  Una  Ca*  .- 
ST»l-0324-Unilad  Gas  Plpa  Una  Ca*  ~. 
ST91-032S-UnNad  Gas  Plpa  Una  Ca* ... 
ST91-032e-ilnNad  Gas  Pipa  Una  Ca* ... 
ST9i-0327-Un«ad  Gas  Plpa  Una  Co.* ... 
ST9l-0328-Unilad  Gas  Plpa  Una  Ca*  .- 
ST9l-0329-UnMad  Gas  Plpa  Una  Ca* ... 
ST9l-O330-UnNad  Gas  Plpa  Una  Ca* .. 
ST9l-033l-CMisd  Gas  Plpa  Una  Ca*  ~ 
STB1-0332-UnMad  Gas  Plpa  Una  Ca* .. 
Sm-0339-OnMsd  Gas  Pip*  Una  Ca* .. 
ST9l-0334^JnHad  Gas  Plpa  Una  Ca* .. 
ST9i-033S-Unliad  Gas  Plpa  Una  Ca* .. 
STBi-033e-OnNad  Qaa  Plpa  Una  Ca*  - 
ST91-0337-UnNad  Gas  Plpa  Una  Ca* .. 
ST9i-033e-UnNad  Gas  P(pa  Una  Ca* .. 
ST9l-033»-Uniiad  Gas  Plpa  Una  Ca* .. 
ST9l-0340-UnNad  Gas  Plpa  Una  Ca* .. 
STn-0341-Uniiad  Qaa  Plpa  Una  Ca* .. 
ST»l-0342-UnMad  Gas  Pips  Una  Ca* .. 
ST9l-0343-UnNad  Gas  Pips  Una  Ca* .. 
ST9l-0344-UnMad  Gas  Pips  Una  Co.* .. 
STBi-0345-UnNsd  Gas  Plpa  Una  Ca*  - 
ST9i-034e-UnMsd  Gas  Pips  Uns  Ca* .. 
8T9i-0347-Unllsd  Gas  Plpa  Una  Ca* .. 
STgi-0348-UnHad  Gas  Plpa  Una  Ca* .. 
ST9l-034»-Unilad  Gas  Plpa  Una  Ca* .. 
ST9i-0350-UnMad  Gas  Plpa  Una  Ca*  ~ 
ST9i-035i-UnNsd  Gas  Pip*  Una  Ca* .. 
STB1-03S2-Uniiad  Gas  Plpa  Una  Ca* .. 
ST9l-03S»-Onilad  Gas  Pips  Una  Ca*  .. 
srrei-0354-OnNad  Gas  Plpa  Una  Ca* .. 
ST9i-035S-UnMsd  Gas  Pips  Una  Ca* .. 
ST9l-(»56-UnMsd  Gas  Plpa  Un*  Ca* .. 
ST»i-C357-UnMad  Qas  Plpa  Una  Ca* .. 
ST9i-03S»-Unlsd  Gas  Plpa  Una  Co.* .. 

ST9i-03S»-Uniiad  Gas  Plpa  Una  Ca* .. 

ST9l-03eo-Uniisd  Gas  Plpa  Una  Ca* .. 

ST9l-036l-UnNad  Gas  Pip*  Un*  Ca* . 

ST9l-0362-UnN*d  Gas  Plpa  Una  Ca* . 

STSi-oaes-UnNad  Gas  Plpa  Una  Ca* . 

ST9i-0364-UnHsd  Gas  Plpa  Una  Ca* . 

STSi-036S-UnNad  Gas  Pip*  Un*  Ca* . 

ST9i-03ee-UnN*d  Gas  Pip*  Un*  Ca* . 

ST91-0967-UnNsd  Gas  Pip*  Un*  Ca* . 

STSi-oaos-UnNsd  Qas  Plpa  Una  Ca* . 

ST9l-03e»-Uniiad  Gas  Plpa  Una  Co.* . 

ST9l-0370-Nalural  Gas  Plpa  Una  Ca  o(  Am«lca  *.. 

ST9i-097i-Nakaal  Qas  Pips  Una  Ca  at  Amsdca  *. 

ST9i-«]72-Nalural  Gas  Plpa  Una  Ca  of  Amarica  *.. 

STO1-0373  MaiurU  Gas  Plpa  Una  Ca  of  Amsnca  *, 

ST9i-037«  Moralna  PipaUna  Ca* ._ 

ST91-0375  Moraina  PipaUna  Ca*  — 

ST9i-037«-Nalural  Gas  Plpa  Una  Ca  of  Amsrica  * . 

ST9l-0377-Canyan  Cr**k  Cowpwastcn  Co.* 

3T91-037»-IMiNlon  Basin  MsrsWs  P/L  Co.*..... 

ST»l-037«-«MMon  Basin  Msraiata  P/L  Co.*..._ 

ST9i-0380-*Mural  Gas  Plpa  Una  Ca  of  Amsdca  *. 

ST9l-038i-UnNsd  Gas  Pips  Una  Ca' . 

ST»1-<»82-UnHsd  Gas  Plpa  Una  Ca* . 

Sr91-0383-OnHsd  Gss  Plpa  Una  Co.* . 

STB1-0384-UnHsd  Gas  Pip*  Un*  Ca* . 

ST91-0385-Unttwl  Gas  Pip*  Un*  Co.* . 


Rscipiant 


EnkadoCorp.. 

EntradaCorp„ 

EntradaCoip- 

Entrada  Corp.. 

Enkads  Corp.. 

EnkadaCorp.. 

CMzans  Gas  Supply  Corp 

MoU  01  Exp.  A  Producing  SE.  Inc. 

EnlradsCorp 

Entrada  Corp 

Madtoon  Transmission  Co..  inc  — 
Vsnlags  Plpalna  Systsms,  Inc  — 
Vantaga  PlpsHns  Systams,  Inc  — 

Ottzana  Gas  Supply  Corp — 

Louisiana  Stats  Gas  Corp 
Louisiana  Stata  Gas  Corp 

Entrada  Corp ~ 

Mobi  Ot  Exp.  «  Producing  North  Anwrica 

MoU  Oi  Corp 

Houston  Gss  Exchang*  Corp 

Enirada  Corp - 

Louiiiwia  Gas  Marfcafing  Co 

Louisiana  Stata  Gas  Corp 

Houston  Gas  Exchangs  Corp 

Loulsisna  Stata  Gas  Corp 

Mliilnlppl  Valay  Gas  Co 

MlHlnlppI  Vslay  Qas  Co 

Houston  Gas  Exchanga  Corp 
Co 


OatoliM 


Houston  Gas  Exchang*  Corp 

Houston  Gas  Exctwngs  Corp 

Louisiana  Stato  Gas  Corp — 

Louisiana  Stata  Gas  Corp — 

Houston  Gas  Exchanga  Corp 

Sabin»0*aoto  Pipoin*  Co..  Inc.... 

Entrad*  Corp -... 

Amsrican  CantrsI  Gas  Mark*!  Co . 

Loulsisna  Stat*  Gas  Corp ~.... 

Taxican  Natursi  Qas  Co 

Sabin*.0*Soto  Pip«lin*  Co.. 
Louisiana  SUta  Qas  Corp .... 

OMra  Gas  Co 

Sabln*.0*Soto  Plpodn*  Ca. 
End  Uaars  Supply  Systsm.... 
Quivfea  Gas  Ca — 


mc. 


mc. 


Taxican  Natural  Gas  Co 

Diwnond  PIpatna  Ca,  mc 

SaUn*-0*Soto  Plpalna  Co.,  mc . 
Sabm»OaSoto  PipaUna  Co.,  mc . 

Taxican  Natural  Gas  Co 

Tsadcan  Natural  Gas  Co 

Tsadcan  Natural  Gas  Co 

Enirada  Corp.. 


Ottzana  Gas  Supply  Corp 

Enirads  Corp 

8aMn»OaSoto  Plpalna  Co.. 
CMizana  Qas  Supply  Corp.. 
CWnna  Qas  Sujijily  Corp.. 
Eiikada  Corp.. 


mc.... 


Vantaga  Plpalna  Systsms.  Inc 

MoM  01  Exp.  *  Producing  SE.  Inc 

Vsniaga  Plp*lna  Systsms,  mc 

MoM  01  Exp.  A  Producing  North  Amsrica.. 

Mow  01  Exp.  «  Producing  SE.  Inc 

AmarHo  Natural  Qaa  Co.,  mc 

Paoplaa  Qaa  Light «  Coks  Co 

Canlral  llrwisUght  Co 

Northsm  Unols  Qas  Co . 
WIsconsm  Natural  Gas  Co . 
WIsconsm  Natural  Gas  Co. 


Northsm  mdtana  PuMc  S«vlc*  Co~ 

kJ^l/^  T.  a  .1  a ■■H  ii.i      I.I  II 

Nui<  Tiansponason,  irtc ~ 

KN  Gas  Martiatlng.  mc 

KOCH  Hyi*oc«t>ons  Co  ~~ »~ 

Kaztax  Enargy  Managamant  mc — 

Sonal  Martiaeng  Co 

SNQ  Tradmg.  Inc 

Taiaa  Powar  Corp — 

End  Uaars  Supply  Systam 

Sabma-OaSoto  Plpaln*  Co..  Inc . 


P«t284 
Subport 


10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-00 

10-11-90 

10-11-90 

10-11-90 

10-11-00 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-00 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-11-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-00 

10-12-00 


G-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

Q-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

Q-S 

Q-S 

Q-S 

G-S 

Q-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

0-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

0-S 

Q-S 

Q-S 

O-S 

G-S 

G-S 

Q-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-8 

Q-8 

G-S 

Q-S 


EsL  max 

dsily 
qusntity* 


51.500 
51.500 
51.500 
51.500 
10.300 
51.500 
26.780 
72.100 
7.725 
51.500 
7.210 
24.205 
7.210 
10.300 
37.595 
a060 
10.300 
12.360 
43,260 
3.090 
51.500 
20.600 
25,750 
159.650 
5.150 
4.120 
618 
19.570 
2.060 
100.940 
50.770 
51.500 
10,300 
123.600 
1.030 
7,725 
103.000 
3.090 
36.050 
1.648 
51.500 
25.750 
1.030 
3.090 
51,500 
10.300 
25.235 
1.854 
412 
33.661 
61.800 
10.300 
10.300 
10.300 
51.500 
1.030 
10.300 
20.000 
51.500 
1.545 
72,100 
3,090 
41.200 
72.100 
1.500 
50.000 
50.000 
50.000 
3.000 
150.000 
50.000 
193.000 
25,000 
186.812 
^.000 
41,200 
15,450 
51.500 
3.090 
2.060 


OocKsl  No.  snd  trsnsporter/setter  ■ 


ST91-0386-Untt8d  Gas  Pipe  Line  Co.* ... 

ST9i-0387-United  Qas  P^  Una  Co.*  .„ 

ST9i-0388-United  Gas  Pipe  Line  Co.* ... 

ST91-0389-United  Gas  Pipe  Une  Co.* ... 

ST91-039&-Unitecl  Gas  Pipe  Une  Co.* ... 

ST91 -0391 -United  Gas  Pipe  Line  Co.* ... 

ST91-0392    United  Gas  Pipe  Line  Co.* . 

ST91-0393    United  Gas  Pipe  Une  Co.* . 

ST91-0394 

ST9 1-0395 

ST91-0396 

ST91-0397 

ST91-0398 

ST91-0399 

ST91-0400 

ST91-0401 

ST9 1-0402 

ST91-0403 

ST91-0404 

ST91-0405 

ST91-0406 

ST91-0407 

ST9 1-0408 

ST91-0409 

ST91-0410 

ST91-0411 

ST91-0412 

ST91-0413 

ST91-0414 

ST91-0415 

ST91-0416 

ST91-0417 

ST91-0418 

ST91-0419 

ST91-0420 

ST9 1-0421 

ST91-0422 

ST91-0423 

ST91-0424 

ST91-0425 

ST91-0428 

ST91-0427 

ST91-0428 

ST91-0429 

ST91-0430 

ST91-0431 

ST91-0432 

ST91-0433 

ST91-0434 

ST91-0435 

ST91-0436 

ST91-0437 

ST91-0438 

ST91-0439 

ST9 1-0440 

ST91-0441 

ST91-0442 

ST91-0443 

ST91-0444 

ST91-0445 

ST91-0448 

ST9 1-0447 

ST91-0448 

ST91-0449 

ST91-0450 

ST91-0461 

ST91-0452 

ST91-0453 

ST91-0454 

ST91-0455 

ST91-0456 

ST91-0457 

ST91-0458 

ST91-0459 

ST91-0460 

ST91-0461 

ST91-0462 

ST91-0463 

ST91-0464 

ST91-0465 


United  Gas  Pipe  Une  Co.*  .„ 
United  Gas  Pipe  Une  Co.* ... 
United  Gas  Pipe  Une  Co.* ... 
United  Gas  Pipe  Une  Co.* . 
United  Gas  Pipe  Une  Co.* . 
United  Gas  Pipe  Line  Co.* . 

United  Gas  Pipe  Line  Co.* 

United  Gas  Pipe  Line  Co.* . 
United  Gas  Pipe  Line  Co.* . 

United  Gas  Pipe  Line  Co.* 

United  Gas  Pipe  Une  Co.* 

United  Gas  Pipe  Une  Co.* 

Untied  Gas  Pipe  Une  Co.* 

United  Gas  Pipe  Une  Co.* 

United  Gas  Pipe  Une  Co.* 

United  Gas  Pipe  Une  Co.* 

United  Gss  Pipe  Une  Co.* 

United  Gas  Pipe  Une  Co.* . 
United  Gas  Pipe  Une  Co.* . 
United  Gas  Pipe  Une  Co.* . 
United  Gas  Pipe  Une  Co.* . 

United  Gas  Pipe  Une  Co.* 

United  Gas  Pipe  Line  Co.* . 
United  Gas  Pipe  Une  Co.* . 
United  Gas  Pipe  Une  Co.* . 
Unite;)  Gas  Pipe  Une  Co.* . 
United  Gas  Pipe  Line  Co.* . 
United  Gas  Pipe  Une  Co.* . 
United  Gas  Pipe  Une  Co.* . 
United  Gas  Pipe  Une  Co.* . 
United  Gas  Pipe  Une  Co.* . 

El  Psso  Natural  Gas  Co. 

Northern  Natural  Gas  Co.... 
Northern  Natural  Gas  Co.... 
Northern  Natural  Gas  Co.... 
Nortttem  Nstural  Gas  Co.. 
Nortt>em  Natural  Gas  Co.. 
Texas  Gas  Transmission  Corp.. 
Texas  Gas  Transmission  Corp.. 
Texas  Gas  Transmission  Corp.. 
Texas  Gas  Transmission  Corp.. 


Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

TninkHne  Gas  Co 

Tfunkline  Gas  Co ;. \^ 

Trunkline  Gas  Co 

TrunkMne  Gas  Co i.._ 

Columtxa  Gas  Transmission  Corp 

Columbta  Gas  Transmission  Corp 

Columbia  Gas  Trarwmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

CokjmlJia  Gas  Transmission  Corp 

Columbis  Gas  Transmission  Corp 

Columt)ia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transniission  Corp 

Columbia  Gas  Transmission  Corp 

Cohimtxa  Gas  Transmission  Corp „.. 

Columbia  Gas  Transmission  Corp 

Columtxa  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbta  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp . 
Columbia  Gas  Transmission  Corp . 
Columbia  Gas  Transmission  Corp . 
Columbis  Gas  Transmission  Corp . 
Columbia  Gas  Transmission  Corp . 


Recipient 


Louisiana  State  Gas  Corp . 

SNG  Tradmg.  Inc „ 

Sonat  Marfcaimg  Co 

Teias  Gas  Corp.... 


Intsmaiional  Paper  Co.. 


Sabin*.OaSoto  Pipeline  Co..  mc 

Mie«inippi  GuH  So.  Transmission  Co.. 

SNQ  Tradmg.  Inc 

SNQ  Tradma  mc 

SNG  Tradmg,  mc 

SNG  Trading.  Inc 

QuMra  Qaa  Co . 


QuMra  Gas  Co ....... 

Sabin».Oeaoto  Pipeline  Co.. 

Quivira  Gas  Co.i „ 

Ouivira  Gas  Co 


Inc.. 


Delta  Gas.  Inc 

SNG  Tracing.  Inc 

International  Paper  Co.. 
mtemational  Paper  Co.. 

Ouivira  Gas  Co 

Sonat  Marketing  Co 

Ouivira  Gas  Co 


Catamount  Natural  Gas,  Inc.. 
Sonat  Marketing  Co . 
Quivira  Gas  Co.. 
Delta  Gas,  Inc.. 
SNG  Tradmg.  Inc.. 
SNG  Tradmg,  mc.. 
Tejas  Gas  Corp.. 


Sabine^Desoto  Pipeline  Ca.  Inc.. 
Sabine-Desoto  Pipeline  Co.,  Inc.. 
Delta  Gas.  Inc.. 
Ouivira  Gas  Co.. 
Mississippi  Valley  Gas  Co . 


Mississippi  GuW  So.  Transmission  Co.. 
Mississippi  GuH  So.  Pipeline  Co. 

Sonat  Marketing  Co 

Tenngasco  Corp 

Mock  Resources,  mc 

Peoples  Natural  Gas  Co 

Enron  Gas  Processing  Co... 
Coastal  Gas  Marketing  Co.. 

Access  Energy  Corp 

Wisconsin  Gas  Co 

PSI  Gas  Marketing.  Inc.. 
PSI  Gas  Marttetmg,  lnc.„ 
PSI  Gas  Martteting,  Inc.. 
PSI  Gas  Marketing,  Inc... 
PSI  Gas  Marketing,  lnc„ 
Bishop  Pipeline  Corp.. 
PSI  Gas  Marketing.  Inc.. 


Date  filed 


Central  Hudson  Gas  A  Electric,  et  al.. 

Vantage  Pipelne  Systems.  Inc 

East  Ohio  Qas  Co 


Mega  Natural  Gas  Co. 
CoffMnonwealth  Gas  Pipeline  Corp . 

City  ol  Rfchmond.  VA _ 

Virginia  Natural  Gas.  Inc 

Washington  Gas  Light  Co . 
South  Jersey  Gas  Co.. 
Columbia  Gas  of  New  York,  Inc.. 
Penn  Fuel  Gas,  Inc . 

City  ol  CharlottesviMe „ 

Baltimore  Gas  and  Electric  Co. 
Cohjmbia  Gas  of  Ohio.  Inc. 
Cokjmbia  Gas  o(  Ohio.  Inc.. 
South  Jersey  Gas  Co.. 
Mountair>eer  Gas  Co.. 

City  of  Richmond.  VA 

Pt>iladelphia  Electric  Co 

Columbia  Gas  ol  Ohio.  Inc 

Columbia  Gas  of  Maryland.  Inc .... 
Pennsylvania  Gas  and  Water  Co . 
Columbia  Gas  ol  Ohio.  Inc 


Baltimore  Gas  artd  Electric  Co . 

National  Fuel  Gas  Supply  Corp 

South  Jersey  Gas  Co „. 

Commonwealth  Gas  Services,  mc ... 
Columbia  Gas  ol  Penraytvania,  Inc . 


10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-00 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-00 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-00 

10-12-90 

10-12-90 

10-12-90 

10-12-00 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-00 

10-12-00 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-00 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-00 

10-12-00 

10-12-00 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-00 

10-12-00 

10-12-90 

10-12-90 

10-12-90 

10-12-00 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-90 

10-12-00 

10-12-90 

10-12-90 

10-12-90 


Part  284 
Subpart 


G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

B 

B 

B 

G-S 

B 

B 

B 

B 

B 

B 

B       . 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G 

B 

B 

B 


Est  max. 

daily 
quantity* 


15.450 

^060 

30.900 

15.450 

14.035 

2,060 

10,300 

66.950 

12,360 

103.000 

30.900 

22.660 

41.200 

309 

6,180 

6,180 

4.120 

2,060 

14,935 

20,600 

206,000 

41.200 

4,635 

48,630 

10.300 

64,375 

4,120 

5.150 

25,750 

8,240 

3,000 

3,000 

30,900 

7.726 

41,200 

10.300 

20.600 

8,240 

15.450 

154.500 

500 

150.000 

100.000 

80,000 

500.000 

100,000 

50,000 

100.000 

21.000 

150.000 

100.000 

100.000 

50.000 

1.500 

100,000 

100,000 

115.075 

1.000 

2,000 

2.000 

4.000 

15.000 

40.000 

600 

8.000 

too 

40.000 

4,000 

2,500 

40.000 

30,421 

130 

5,000 

500 

6,000 

111.414 

9.942 

1,000 

10.000 

10000 


6ft34 
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OocM  Na  and  Irinipoflw/Mlw  ■ 


STB1-0466 
8T»t-0467 
STM-04W 

STS1-0470 
ST91-0471 
STM-0472 
STSMMTa 
ST91-0474 
ST91-0475 
S:r»t-0476 
STBI.0477 
ST»t-047S 
8T91-0479 
S;TB1-04M 
STV1-04S1 
ST»1^)482 
ST91-0483 
8T91.0464 
8T91.04S8 
3791-0488 
ST91.0487 
.  ST91-0488 
8^01-0489 
STV1-0490 
&r»i-u401 
ST91.0492 
^791-0483 
ST91-0494 
8T91-0488 
STB1-0498 
ST91-0497 
ST91-0408 
ST91-0499 
ST91-0S00 
STB1-0501 
8TB1-0502 
ST91-0503 
ST91-0S04 

snrt-osos 

ST91-0S06 
ST91-0S07 
ST91-05(M 

STsvosoe 

STtl-OSIO 
STtl-OSII 
ST91-0S12 
ST91-OS13 
ST91-0614 
ST91-051S 
ST91-0S18 
8T91-0517 
87V1-0S18 
ST9i-0S19 
ST91-OS20 
ST9V-0S21 
ST91.0622 
8T9mH23 
8ni-0S24 
87*1^)639 
ST91^>528 
8T91-0527 
ST91-0528 
8T«1^)S29 
87*1^)530 
ST91-0S31 
ST91-0532 
8T91-0S33 
ST91-0S34 
ST91-0535 
ST91-0538 
ST91-0537 
ST91-0538 
ST9M>539 
ST91-0S40 
'ST91-0541 
ST91-0842 
ST91-0643 
ST91-0S44 
ST91-054S 


Coiunttia  Qm  Titnmviimon  Corp . 
ColwiMa  Q«  ImtmlmtonCoip.. 
ColuwW  Qm  TwnwUlMi  Cotp .. 
CatunUm  Qm  TiammlMiQn  Coip.. 
CokanMa  Qm  TranmiMian  Coip . 
CohanMa  Qaa  Tranamlaaian  Coip . 
ColuniMa  Qaa  Trw  imli  H  aw  Coip . 
CoHanWa  Qaa  TranwntloH  Coip- 
ColumMa  Qaa  TrmamtHlan  Corp  ~ 
Columbia  Qaa  TranamMon  Corp., 
Coluntiia  Qaa  Tranamllow  Coip~ 

Morairw  PtpafewOai* 

Moraina  P^alna  Oa* 

SHngray  P^MinaK3aL*...-..«_.-...-. 

SVrtgray  Hpalna  Oa.* — . 

UnMadGaaPlpaUHaCB. 


Racipiant 


UnHadOaaP^UnaOoi*. 

Dow  PIpalna  Co.* 

Co<un«aQ««Tn 


Ca».._ 

Pandandto  Eaaiam  ^pa  Una  Co.*.... 
Tana  Eattam  Trarwniaaiort  Osrp  *.. 
Tana  EaMm  TrarwniMiort  Corp  ■- 
Taaa  Caaiam  TranarwHaiori  Corp  ■_ 

Stirtgray  P^palna  Coi» 

Stingray  Rpalna  Coi» 

Stingray  P^palna  Cdi* 

Stingray  Plpabw  Ooi*.. 


Nafem  Qaa  Pipalna  Co.  of  AKwtea  •- 
Slingray  PIpalna  Ca* 


Natural  Qaa  P«palna  Co.  ol  Amartea  •- 
Natural  Qaa  PIpalna  Ga.  ol  Ainarloa  •.. 
Natural  Qaa  P^Mlna  Ooi  of  Amartea  •- 
Natural  Qaa  Pfpafew  Ca  of  Anwtoa  •_ 
Natural  Qaa  P^patrw  Co.  of  Amarica  •- 
Natural  Qaa  P^pama  Oa.  of  Amartea  •- 
Natural  Qaa  ^(palna  C&  ol  Amartea  •- 
Nahni  Qaa  PIpalna  Ooi  of  Amariea  •.. 
Natural  Qaa  Ptpolna  Col  of  Amariea  •- 

El  Paao  Natural  Qaa  Coi* 

El  Paao  Natural  Qaa  C&* 

B  Paao  Natural  Qaa  0&* 

a  Paao  Natval  Qaa  Co>.* 

Q  Paao  Natwal  Qaa  Co.* 

B  Paio  Natinl  Qaa  Co.* 

B  Paao  Natural  Qaa  Co.* 

B  Paw  Nairn  Qaa  Co.* 

B  Paao  Natural  Qaa  Co.* 

B  Paao  Natural  Qaa  Oa* 

B  Paao  Natural  Qaa  Ca* . 

B  Paao  Naiunri  Qaa  Co.* 

B  Paao  Naturri  Qaa  Ca* 

Colorado  bimiata  Qaa  Ca*. 
Colorado  Maratala  Qaa  Ca*- 
Colorado  tnfitali  Qaa  Ca*.. 
Cotorado  miaratala  Qaa  Ca*. 
Colorado  Infilti  Qaa  Ca*.. 
Colorado  Infalali  Qaa  Ca*.. 
Cotorado  mtaiatala  Qaa  Ca*.. 
Cotorado  Maratala  Qaa  Ca*.. 
Colorado  Maratala  Qaa  Ca*~ 
Colorado  Maratala  Qaa  Ca*.. 
Cotorado  Maratala  Qaa  Ca*. 
Cotorado  MaraMa  Qaa  Ca*.. 


Qaa  Tranaport  Inc _ 

Colurnbia  Qaa  of  Kantucky.  Inc 

Mowitamaar  Qaa  Oo. 

Equlbm,  Inc — _............_... 

CotunMa  Qaa  ol  Ohia  Inc 

Union  U^il  Haat  A  PoNar..u......_».. 

Oranga  and  RocfctarKl  UttTitiaai  Inc 

Moumalnaar  Qaa  Co _ 

CantralHudwn  Qaa  and  Elactric  Co.. 
ConwnorwMaMh  Qaa  Sarvtcaa.  I>k  ...... 

ConwwmwaaHh  Qaa  Pipatlna  Corp  »... 

Mlaeonain  Nalurri  QaaCo 

WAaoonam  Nalwal  Qaa  Co 

Eagia  Natural  Qaa  Co ... 

Enron  Qaa  Mailialinfh  Inc... 

^aagul  Marttatliiy  Sarvlcaa,  Inc* 

9aagul  Marttadng  Sarvloaa  Irw ........ 

Btua  OoM*t  P^  Una  Co 

ELF  Ej^itoraUorv  Inc.— .................™„._ 

Accaaa  Enargy .._-._.....„........._ 

Tajaa  Powar  Corp.. 

Tajaa  Powar  Corp.. 
Tajaa  Powar  Corp.. 
Piifiop  P^pafina  Corp. 


Qaa  PIpalna  Syttm 

Pomehaitiin  Natural  Qaa  Syitam. 

UxMana  naaoureaa  Co 

Co. 


Datolilad- 


Qotdan  Qaa  Enarglaik  Inc 

PSI.  Inc 

P9t.lne 

Norttwm  iMnola  Qaa  Co 

WlKonaIn  Soulham  Qaa  Ca. 

Noftham  Minoia  Qaa  Co 

Co 


me. 


North  Sfiora  Qaa  Co. 


MaaiaaippI  Vallay  Qaa  Co 

Nonham  iMnoia  Qaa  Co 

Mock  Raaourcaa,  Inc 

Chowon  U.SA.  Inc 

Bridgagaa USA.  Inc._ 

tlmmm  Qaa  Procaaaora,  LM 
Wln(»r*aid  Enargy  A  Mwkoting  Co 

PNMpa  Nakni  Qaa  Co 

Dyoo  Qaa  Martiating. 

Qaamarli,  Inc 


BiMgagaa  U.8A  Inc 

Canaan  fV*p  

AnVtam  Enargy  Co 

Qaamatli  Inc 


AdobaQaaOo. 
Praakflo  Ei^loiattorv  kw.. 
SnydarOICe. 


r^aaoo  cj^maaorv  inc. 

Ony  USA.  tne 

.  SnydarOICo. 


CokOTbia  Qaa  TranamHaton  Corp . 
CokatOla  Qaa  TranawliiloriCotp.. 
Cokjmbia  Qaa  TrananMon  Corp .. 
Cokjmbia  Qaa  Tianaii^wkJii  Corp.. 
CokjmMa  Qaa  TranamMon  Corp .. 
CokOTMa  Qaa  Tranamiaaion  Corp .. 
Cokanbia  Qaa  Tranamiarion  Corp., 
CokOTbia  Qaa  Tranamlaaton  Corp.. 
Cokjn«ia  Qaa  Tranamla*n  Corp.. 
Cokjmbia  Qaa  Tranamlaaton  Corp. 
Cokjmbia  Qaa  Trarvmlaaton  Corp. 
Cokjmbia  Qaa  Tranamlaaton  Corp.. 
Cokawbta  Qaa  Tranamtoikjn  Corp .. 
Cokanbia  Qaa  Traramiaaton  Corp.. 
Cokanbia  Qaa  Trarvmtoaton  Corp . 
CokanMa  Qaa  TrawamtoitunCorp. 
Cokanbia  Qaa  Tranamiiatort  Corp.. 


^aaidto  EjiptoraHort,  inc., 
rTWDiQ  cjipasraooru  w.. 
Enron  Qaa  Markatlng. 
OonaoWatad  Fual  Corp.. 


WaiUm  Qaa  Procassora 

K  N  Fnaffjy.  Inc 

Snydar  01  Oo_ «. 

CokaiMa  Qaa  of  Marykmi.  inc  "Z! 

Cokanbia  Qaa  of  Naw  York.  Inc 

Otto  Cumborland  Qaa  Co 

Mounlainaar  Qaa  Co.. 

Cokai«ia  Qaa  of  Otitob  inc 

Cokanbia  Qaa  of  Otto,  kw 

Dayton  Power  and  UgM  Co 

UQICorp _ 

Cokanbia  Qaa  of  ONa  mc 

Cokanbto  Qaa  of  Partntytvania.  Inc . 

UQICorp „ 

Commonwaalth  Qaa  San/icaa.  \nc .. 

Cokanbia  Qaa  of  Maryland.  Inc 

Rtehmond  UtMaa  eo«d . 


Commonwaalth  Qaa  Sarvlcaa,  kK . 
CoiTwnornwatth  Qaa  Sarvlcaa,  Inc.. 
Cokanbto  Qaa  of  Otto.  k« 


10-12-90 
10-12-90 
10-12-90 
10-12-90 
10-12-90 
10-12-90 
10-12-90 
10-12-90 
10-12-90 
10-12-90 
10-12-90 
10-15-90 
10-15-90 
10-15-90 
10-15-90 
10-15-90 
10-15-90 
10-15-90 
10-15-90 
10-15-90 
10-15-90 
10-15-90 
10-15-90 
10-18-90 
10-18-00 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-00 
'10-18-90 
10-16-00 
10-1fr-90 
10-18-90 
10-16-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-16-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-lft-OO 
10-18-00 
10-16-80 
10-16-90 
10-16-00 
10-16-00 
10-16-90 
10-18-00 
10-16-80 
10-18-90 
10-16-00 
10-16-90 
10-16-90 
10-16-90 
10-18-90 
10-18-90 
10-16-90 
10-18-90 
10-16-90 
10-16-90 
10-18-90 
10-18-90 
10-18-90 
10-16-90 
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Q 

B 

B 

Q 

B 

B 

B 

B 

B 

B 

8 

Q-S 

G-S 

Q-S 

K-S 

Q-S 

Q-3 

C 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-3 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-9 


G-S 
G-S 
G-S 
Q-S 
G-S 
G-S 
G-S 
G-S 
Q-S 
Q-S 
Q-S 
0-B 
Q-S 
0-8 
Q-S 
Q-S 
Q-S 
Q-S 
Q-8 

a« 

Q-8 

a-9 

0-8 

0-8 

0-8 

0-8 

0-8 

0-8 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

8 

B 


Est  max 

daily 
quantity* 


20.000 
5.000 
S.000 

50,000 

2saooo 

4.S00 

2S.0OO 


26.774 

111J00 

50.000 

isaooo 

1SO/)00 
50.000 
SOJOOO 

10.300 
8,240 

isaooo 

15.000 

9,000 

556.000 

40.000 

271,000 

50,000 

150,000 

150.000 

100,000 

20.000 

30.000 

10.000 

ZDjaoo 

400,000 

25.000 

150M0 

500.000 

15,000 

60.000 

30,000 

128.750 

211.000 

527.500 

52J50 

79,125 

1.056 

79.125 

105.500 

■105,500 

515 

105.500 

14,420 

52.750 

50.000 

.30.000 

20.000 

20X100 

50XKM 

5.000 

50^)00 

30X)00 

000 

22.000 

25.140 

30X>00 

lOXXW 

36.281 

25.000 

3aooo 

3,000 
30,000 

435.162 
8.000 
50,000 
27,271 
20.000 
13.610 
21333 
10.000 

120.000 
32.480 

455.477 


Dockal  No.  and  tranaportar/tallar  < 


ST91-0548  Cokanbia  Qaa  Tranantoaton  Corp  „ 
ST91-0547  Cokanbia  Qaa  Tranantoaion Corp. 
ST01-O548  Cokanbto Qaa Tranamiaalon Corp. 
ST91-0S49  Cokanbia  Qaa  Tranamlaaton  Corp. 
ST01-O550  Cokanbto  Qaa  Tranamlaaton  Corp. 
ST91-0551  Cokanbto  Qaa  Tranamiaalon  Corp. 
ST01-05S2  Cokanbto  Qaa  Tranamtoaton  Corp. 
ST91-0553  Cokanbto  Qaa  Tranantoaion  Corp. 
ST91-0554  Cokanbto  Qaa  Tranamtoaton  Corp .. 
ST91-055S  Cokanbto  Qaa  Tranamtoaton  Corp. 
ST91-0556  Cokanbto  Qaa  Tranamlaaton  Corp .. 
ST91-0557  Cokanbto  Qaa  Tranamisaton  Corp .. 
ST91-0558  Cokanbto  Qaa  Tranamiaaion  Corp  ■ 
ST91-0559  Cokanbto  Qaa  Tranamtoaton  Corp.. 
ST91-O560  Cokanbto  Qaa  Tranamiaaion  Corp.. 
ST91-0561  Cokanbto  Qaa  Tranamission  Corp.. 
ST91-0562  Cokanbto  Qaa  Tranamlaaton  Corp.. 
ST91-0S63  Cokanbto  Qaa  Tranamisaton  Corp .. 
ST91-0564  Cokahbto  Qaa  Tranamtoaton  Corp. 
ST91-0565  Cokanbto  Qaa  Tranamiasion  Corp. 
ST91-0566  Cokanbto  Qaa  Tranamiaston  Corp. 
ST91-0567   Cokanbto  Qaa  Tranamisaton  Corp. 

ST91-0568   Unitad  Qaa  Plpa  Una  Co 

ST91-0569    Unitad  Qaa  Plpa  Una  Co 

ST91-O570    Unitad  Qaa  Pipa  Una  Co — 

ST91-0571    Cotorado  intaratata  Qaa  Co 

ST91-0S72   CNQ  Tranamtoaton  Co 

ST91-0573    CNQ  Tranamlaaton  Corp 

ST91  -0574   CNQ  Tranamtoaton  Corp 

ST91-057S   CNQ  Tranamtoaton  Corp 

ST91-0576    CNQ  Trwiamtoaion  Corp 

ST91  -0577   CNQ  Trartamiaaton  Corp 

ST91-0578   CNQ  Trarwniaaton  Corp 

ST01-0579   CNQ  Tranamlaaton  Corp 

ST91-0580  CNQ  Tranamlaaton  Corp  ... 
ST91-0581  CNQ  Trwiamtoaion  Corp... 
ST91-0582  CNQ  Tranamtoaion  Corp... 
ST91-0583  CNQ  Tranamtoaton  Corp... 
ST91-0584  CNQ  Tranamtoaton  Corp.. 
ST91-0585  CNQ  Tranamtoaion  Corp... 
ST91-OSa6  CNQ  Tranamtoaton  Corp... 
ST91-0S87  CNQ  Tranamlaaton  Corp... 
5T91-0588  CNQ  Tranamtoaton  Corp.. 
ST91-0589  CNQ  Trwamtoaton  Corp... 
ST91-0590  CNQ  Trwwntoston  Corp... 
ST91-0591  CNQ  Tranamtoaton  Corp... 
ST91-0592  CNQ  Tranamtoaton  Corp... 
ST91-0593  CNQ  Tranamtoaton  Corp... 
ST91-0594  CNQ  Tranamtoaton  Corp... 
ST91-0595  CNQ  Tranamtoaion  Corp.. 
ST91-05ge  CNQ  Tranamtoaton  Corp... 
ST91-0597   CNQ  Tranamtoaton  Corp... 

ST91-059e    Cf4Q  Tranamtoaton  Corp 

ST91-0599    CNQ  Tranamtoaton  Corp 

ST91-0600   Taxaa  Eaatam  Tranamiaaion  Corp. 

ST91  -0601    Northam  Natural  Qaa  Co 

ST91-0602   Enogax  toe ...~. 

ST91-0603    Enogax  toe 

ST91-0604   Enogax  toe 

ST01-OO0S   Nakaal  Qaa  Pipaltoa  Ca  of  Amartca. 

ST91-0606   Colorado  Intaratata  Qaa  Co.* 

ST91-0607   Cotorado  Jntaratato  Qaa  Co.* 

ST01-0608   Cotorado  Intarstato  Qaa  Co.* 

ST91-0609   Cotorado  IntarsUta  Qaa  Ca* 

ST91-0610   Cotorado  Intaratata  Qaa  Ca* 

ST91-061 1    Cotorado  Intaratata  Qaa  Co.* 

ST91-0612   Colorado  Intaratata  Qaa  Ca* 

ST01-oei3   Cotorado  toiarstata  Qaa  Co.* 

ST91-0614   Cotorado  tolaralato  Qaa  Co.* - 

ST01-061S   Cotorado  Intaratata  Qaa  Co.* 

ST0l-oei6  Cotorado  Intaratata  Qaa  Ca* 

ST91-0617   Cotorado  Intaratata  Qaa  Co.* 

ST01-0ei8   Cotorado  Intaratata  Qaa  Ca* 

ST91-oei9   Cotorado  bMaratala  Qaa  Co.* 

ST91-0620   Cotorado  Maratato  Qaa  Ca* 

STOt-0621    Cotorado  totaratata  Qaa  Ca* 

ST91-0622   Cotorado  Inlaratala  Qaa  Ca* 

STB1-0623   Colorado  totaratata  Qaa  Ca* 

ST01-0624   Cotorado  totaralato  Qaa  Ca* 

ST9t-062S  Cotorado  Maratata  Qaa  Co.* 


Racipiant 


Cokanbto  Qaa  of  Pannaylanvto.  Inc. 

Waat  Otto  Qaa  Co 

Dayton  Powar  and  UgM  Co 

Waaltoglon  Qaa  UgM  Co . 

Crant)arry  PIpaHna  Corp. ..*. 

Mountainaar  Qaa  Co 

Battimora  Qaa  and  Etocttic  Co 

Cokanbto  Qaa  of  Otto,  Inc 

Cokanbto  Qaa  of  Kantucky,  Inc 

Cokanbto  Qaa  of  Pannaytvania.  Inc. 

Cokanbto  Qaa  of  Marykwtd.  Inc 

Cokanbto  Gaa  of  Otto.  Inc 

Cokanbto  Qaa  of  Kantucky,  Inc.. 

City  of  Ctwtottaavitto.  Va 

Cokanbto  Gaa  of  Pannaytvania.  Inc. 

Dayton  Powar  and  UgM  Co 

National  Gaa  and  01  Corp 

NortDaaat  Otto  Nakaal  Gaa  Corp— 
Cokanbto  Qaa  of  Pannaytvania.  Inc . 

Cokanbto  Qaa  of  Kantucky,  Inc 

Cokanbto  Gaa  of  Otto.  Inc 

Commonwealtti  Gaa  Sarvlcaa.  Inc.. 

V.H.C.  Gas  Systam.  LP 

0«y  U.SA.  Inc 

Midcon  Marketing  Corp . „ 

Cheyenna  UgM.  Fual  A  Powar  Co.- 

CNQ  Productog  Corp 

Hopa  Gaa.  Inc 

Nortti  Pann  Qaa  Co 

Eaat  Otto  Gaa  Co 

Eaat  Otto  Gaa  Co 

East  Otto  Qaa  Co 

Rochaatar  Qaa  A  Elactrto  Corp 

Eaat  Otto  Qaa  Co 

Cranbany  npaina  Corp 

Niagara  Moliawk  Powar  Corp ... 
Niagara  Mohawk  Powar  Corp.. 

Coastal  Gas  Marketing  Co, 

Coastal  Gaa  Marketing  Co..^ 

PSI.  Inc 

PSI.  inc 

PSI.  Inc 

PSI.  Inc .^ 

PSI.  Inc . 

PSI.  Inc 

Hopa  Gaa.  Inc 

Hope  Qaa,  toe 

Coastal  Gaa  kitarfceting  Co 

Rochaatar  Gaa  A  Bactrto  Corp. 

Paoplaa  Nakaal  Gaa  Co 

Rochastar  Gaa  A  Bactito  Corp. 

Paoplaa  Natural  Gaa  Co 

Rochastar  Gaa  A  Bactrtc  Corp . 
Connacttout  Nakaal  Gaa  Corp.. 

WiNtoma  Gaa  Marketing  Co 

Brooklyn  Interstate  Nakaal  Qaa ... 
Panhandto  Eaatam  Pipa  Una  Co .. 

Artda  Enargy  Raaourcaa ~ 

ANR  PipeNne  Co..... 

United  Gaa  Pipe  Una  Co 

Coaatal  Gaa  Maikaling  Co 

Coastal  Qaa  Marketing  Co 

K  N  Martteting.  Inc 

Coaatal  Gaa  Marketing  Co 

Aaaoctotad  Intrastate  PipeNne  Co . 
Asaociated  Intrastate  Pipekne  Co . 

Snyder  0»  Co 

Roggen  Gas  Producing  Co 

Coastal  Qaa  Marketing  Co 

NQC  Tranaportation.  Inc 

NQC  Transportation.  Inc 

Aaaoctoted  Intrastoto  Pipekne  Co. 
Urton  Pacific  Fuels;  Inc  ............•..— 

Aocesa  Energy  Corp ......... 

Phil%>a  npakne  Co 

KN  Qaa  Marketing,  toe 

Coastal  Qaa  Markettog  Co ...... 

Waitam  Qaa  Procaaaora.  Ltd.. 

Roggen  Qaa  ftocaastog  Co 

Amoco  Productton  Co........... 


Oatofitod 


10-16-90 
10-16-90 
10-18-00 
10-18-00 
10-16-80 
10-16-80 
10-16-00 
10-18-90 
10-16-90 
10-18-90 
10-18-90 
10-18-80 
10-18-00 
10-16-90 
10-18-90 
10-18-90 
10-18-90 
10-16-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-00 
10-18-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-80 
10-17-80 
10-17-90 
10-17-90 
10-17-90 
10-17-80 
10-17-50 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-00 
10-17-00 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-00 
10-17-90 
10-17-90 
10-17-00 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-90 
10-17-80 
10-17-80 
10-17-80 
10-17-80 
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B 
B 
B 
0 

B 
B 
8 
B 
8 
8 
B 
B 
B 
8 
8 
8 

a 

B 
B 
B 
B 

a 

G-S 

G-S 
Q-S 

B 
Q-S 

B 

a 
a 
a 
a 
a 

B 

a 
a 
a 

G-S 
G-S 
O-S 
G-S 
G-S 
G-S 
Q-S 
G-S 

a 
a 
o-s 

a 
a 
a 
a 
a 
a 

Q-S 

G-S 

C 

C 

C 

Q 

Q-S 

Q-S 

Q-S 

Q-S 

O-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

Q-S 

G-S 

G-S 

O-S 

Q-S 

Q-8 

Q-S 

Q-S 

Q-S 

Q-S 


Estmn. 

daly 
quanMy* 


182.838 

320 

1,118 

45300 

45.000 

30300 

50.000 

320 

64.823 

80.000 

10,000 

30.000 

51.487 

17387 

10300 

490 

1.S0O 

1.000 

700 

30,000 

100.000 

10,000 

206,000 

10.615 

4320 

1.000 

30,000 

4.500 

5.000 

900 

500 

2.000 

1.500 

2.000 

100 

10.000 

3,400 

88.000 

88.000 

100.000 

100.000 

150.000 

100.000 

100.000 

100.000 

500 

ISO 

88.000 

506 

800 

72 

30.000 

00 

51.300 

100.000 

50.000 

50.000 

50.000 

45.000 

50,000 

20,000 

50.000 

2.000 

15.000 

40.000 

10.000 

17,000 

10,000 

2.000 

50.000 

50.000 

20,000 

20,000 

25.000 

62S 

35.000 

30.000 

7.500 

200 

50.000 
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Nb.4 


«TBt-062e 
Sr«1-0627 

sr9i-oa28 

8T«1-0e29 
STV1-0630 

sr«woe3i 

SrM-0632 
Srei-0633 
SrM-0634 
Sr«V-063S 
STBt-0e36 

sret-oesa 
sr»i-oe39 
srBv-oe40 

8m-0641 
87*1-0642 

srai-oe43 
am -0644 
sravo64s 
srev-0646 
srBt-oe47 

SrBV064« 
SrAt-0649 
Sm-0660 

sm-06si 
STBvoeu 

8TB1-0663 

s:r«i-oe64 

8791-0665 
8T91-0666 
8T61-0667 
8791-0666 
S7»1-066« 
8TV1-O660 
8T»1-0661 
8791-0662 
8791-0663 
87«V0664 
8X91-0666 
8791-0666 
879t-0667 
8X91-0666 
ST91-O660 
8X91-0670 
8X91-0671 
8T91-0672 
8X91-0673 
ST91-0674 
SZ91-067S 
8T91-0676 
8X91-0677 
ST91-0678 
8X91-0679 
ST91-0680 
8X91-0661 
8X91-0662 
8T91-0663 
8T91-0664 
8X91-0665 
SX91-0686 
ST91-0667 
ST91-O068 
ST91-0e69 
SX9V-0660 
ST91-0691 
8T91-0692 
Sr91-0683 
Sr91-0604 
SX91-0695 
Sr91-0606 
8X91-0607 
8X91-0696 
8X91-0699 
SX91-0700 
5X91-0701 
SX91^702 
SX91-0703 
8T91-0704 
ST91-0705 


B  Pmo  NMwiftOaftCa* 

B  Pmo  Nakaal  Qa»Cat* 

B  Pmo  NilwiiQaftC»* „ 

EnoQSR  tfc- 


8«ngray  PlpatwOs.*. 
Slingray  Plp«bi»C*.*. 
SUngray  PtpHrwCe.*. 
Stingray  Plprtn»C«.*.. 
SlingrayPlpalwC*.*. 
Sttngray  Plpaln»C«.«. 


Natural  Om  P^Mtfw  C*.  of  Anwrica  *.. 
Natural  Ow  P^Mlna  C*.  nt  Amrnicm  *.. 
Natural  QaaP^aina  Ca.  of  Amarica  •„ 
Natural  Qaa  P^Mbw  Ca.  of  Amarlca  *.. 
Natural  QaaPtpaMna  Ca.  of  Amarica  *.. 
Natural  Qaa  P^Mlna  Ca.  of  Anwrlca  '.. 
Natural  Qaa  P^MNna  CaL  of  Amarica  *.. 
Natural  Oaa  P^Mina  CaL  of  Amarlca '.. 
Natural  Gaa  PIpalrw  Ca.  of  Amorica  •.. 


Radplaot 


Qaa  Praeaaiora.  Ud 

UNon  PasMe  Fyatii  Inc — 

OaaMaitwint.  Inc — 

QaaMMtwUng  Co _. 

Qaa  Praeaaiora.  LM 

PIpaiinaCo 

mc 

6ai  Maifcating  Co 

PipaHnaCo 

* ■  -  -  -  J  ^^^—^^^^—  *"  -  -  "  —   ^jK 

MMOQHMw  WBRBM  rnfmmW  wO 

UniefvPaciac  FyaUk  Inc 

Snydar  Oil  Co — — 

Coaalal  Qaa  MailMlIng  Co  ........... 

ConaaiMalad  Fual  Corp — 

Oi)fiOaa 


Natoat  Qaa  Claatlwi^ouaa.  Inc 

PIpaiinaCo. 

Qaa  Praoaaaors.  Ltd 

Fua^  Carp  ....^„,.,„.... 

Ceip 

KM  Qaa  MaHiallna  mc 

QyH  OMa  Oarpi 

Coaalal  Qaa  MariNlIng  Co .........«;. 

Aolbara  Enapgy  C^.« .» 

Co 


AMihaia  Enaigjf  Ca » « 

EnMdaCoip 

Qaa  PlpiUna  Co.  of  Amarica. 

QaaPlpallna  Co.  of  Amarica. 
MalMral  Qaa  PIpallna  Co.  of  Amarica. 
PuMe 
Coioay 


LauHiw 


Badrtc  and  Gaa  Co 

Qaa  Corp 

Inc...: 

Inc 

Co 

Co _........ 

Co 

Qaa  Co 

Xrunklna  Qaa  Co..-.- 

Valaro  Intaralita  Xranamiaalon  Co — 
Natural  Qaa  PIpalwa  Co.  of  Amarica. 

Enron  Qaa  MliaMag.  Inc 

Ooldan  Qaa  Eaaiviaa.  Inc 

VVaatam  Qaa  Praoaaaors,  Ltd ». 

Waatam  QaaPmeaaaora,  Ltd — 

Waatam  QaaPncaaaora.  Ltd — 

VMaaHw.  Qaa  Procaaaori.  Ltd 

Waatam  Qaa  Pracaaaora,  Ltd 

Ltd 

Inc 

Co ™ 

Waatam  Qaa  Pracaaiofa.  Ltd 

\MaalamQaa  Pmaaaaora,  Ltd 

Co 

mc — 

Waalam  fiaa  Praaaaaora.  Ltd 

rnaalal  Qaa  MartiaMng  Co 

Waalam  Qaa  Praaaaaora.  Ltd.~ 

WaaliM  Qaa  Praaaaaora.  Ltd.. 

Waatam  Qaa  Praeaaaort.  Ltd. 

Waatam  Qaa  Praaaaaora.  Ltd 

Anoce  PraduGHan  Ca 

Waatam.  Qaa  Praaaaaora.  Lid 

Waatam  Qaa  Praaaaaora.  Ltd 

Coaalal  Qaa  Maitialing  Co 

Waatam  Qaa  Proeaaaors.  Ltd 

Caaalal  QaaktelMling  Co ~ 

Waatam.  Qaa  noeaaaora,  Ltd 

Waatam  Qaa  Proeaaiori.  Ltd 

Caaalal  Qaa  MaitwMng  Co 

Emgaa  Sarvica  Corp 

Arao  Oil  &  Qaa  Cft- 

Ana  Oil  4  Qaa  Ca~ 

Amo  oh  &  Qaa  Cau. „ 

Acce  Oft  *  Qaa  Ca 

BiMg»OftC&.  LP... 

Anttiam  Cnargy  Ca — 

CalcaalaM  Qaa  Oatharing  Syatam. 
Landmaitt  Qaa  Carp.- 


Data  lilad 


19-17-06 
10-17-96 
10-17-96 
10-17-09 
1«-17-96 
1^17-96 
1^-17-96 
10-17-06 
10-17-00 
10-17-00 
10-17-96 
10-17-96 
10-17-06 
10-17-96 
10-17-96 
10-17-96 
10-17-96 
10-17-06 
10-17-96 
10-17-06 
10-17-90 
10-17-96 
16-17-00 
16-17-90 
16-17-90 
10-17-96 
10-17-90 
10-17-90 
10-17-00 
10-17-90 
10-17-90 
1A-17-90 
10-17-90 
10-17-90 
19-17-90 
19-17-80 
19-17-06 
10-17-96 
14-17-99 
14-19-99 
19-16-46 
10-16-99 
14-19-96 
14-19-90 
14-16-90 
14-16-90 
14-16-96 
14-16-90 
14-19-96 
14-19-90 
14-19-99 
14-19-94 
14-19-96 
14-16-94 
14-19-96 
1^-19-90 
10-16-90 
10-16-00 
10-16-80 
19-16-00 
19-18-60 
10-16-90 
10-16-90 
19-16-90 
10-16-90 
10-16-90 
19-16-90 
19-16-90 
10-16-90 
19-16-60 
10-16-60 
10-19-60 
10-19-69 
14-19-64 
19-19-60 
19-19-99 
19-16-66 
19-16-60 
19-16-90 
19-19-99 


Pan  264 
Subpart 


Q-S 

Q-S 

Q-S 

Q-S 

0-8 

O-S 

O-S 

Q-S 

Q-S 

O-S 

Q-ft 

O-S 

Q-S 

O-S 

Q-S 

O-S 

O-S 

O-S 

O-S 

Q-S 

O-S 

O-S 

0-8 

0-8 

0-6 

6-S 

Q-S 

Q-8 

C 

C 

C 

Q-ft 

Q-6 

ft-« 

O-S 

Q-S 

O-S 

O-S 

G-S 

C 

c 

C 

Q-S 

0-8 

Q-S 

Q-S 

G-S 

Q-S 

G-S 

Q-S 

6-S 

G-S 

O-S 

Q-S 

G-S 

O-S 

G-S 

Q-S 

G-S 

G^ 

G-S 

G-S 

G-S 

O-S 

G-S 

G-S 

G-S 

O-S 

G-S 

O-S 

G-S 

G-S 

G-S 

G-S 

O-S 

G-S 

G-S 

O-S 

G-S 

G-S 


Est  max. 

daily 
quantity* 


46M0 

25JI60 

166.000 

56.060 

26.660 

36jtM0 

26JB60 

SJNO 

36.000 

66JCM0 

38.060 

64.600 

16.660 

26;660 

6.060 

46.060 

96.060 

4,060 

36.060 

6.000 

26.060 

35,000 

5.603 

51.500 

211.060 

21,140 

165,560 

5Z790 

56,060 

36,000 

16,060 

29,060 

.156,000 

.  56^660 

306^000 

56k600 

36^000 

106.000 

-lOOiOOO 

59^000 

3e.eoo 

19i900 
99t000 
16k600 
56(000 
361600 
44600 
36(000 
19^000 
SOtOOO 

50teoo 

59,000 

40;000 

35.000 

500 

11.900 
25,000 
TOiOOO 
6,500 
20;000 
40,000 

3aoeo 

.  50,000 
40;000 
40;000 
65,000 
20;000 
15,000 

4aooo 

10.000 

SttlOK 

320.000 

190,000 

36,000 

190,000 

I9QUM0 

.108.060 

iOCOOO 

TSJOOO 

11.006 


OodMl  No.  and  transporter/sallar  < 


SX91-0706 

SX91-0707 

SX91-0708 

8T91-0700 

ST91-0710 

ST91-0711 

ST91-0712 

ST91-0713 

SX91-0714 

ST91-0715 

ST91-0716 

ST91-0717 

SX91-0718 

SX91-0719 

ST91-0720 

3X91-0721 

ST9 1-0722 

SX91-0723 

ST91-0724 

ST91-0725 

SX91-0726 

SX91-0727 

8X91-0728 

SX91-0729 

SX91-0730 

SX91-0731 

ST91-0732 

SX91-0733 

SX01-0734 

SX91-0735 

SX91-0736 

SX91-0737 

ST91-0738 

SX91-0739 

ST91-0740 

ST91-0741 

SX91-0742 

ST91-0743 

ST91-0744 

3X91-0745 

3X91-0746 

ST91-0747 

3X91-0748 

3X91-0749 

SX91-0750 

SX91-0751 

3X91-0752 

3X91-0753 

3X91-0754 

SX91-0755 

3X91-0756 

SX91-0757 

3X91-0758 

3X91-0759 

3X91-0760 

3X91-0761 

3191-0762 

8X91-0763 

SX91-0764 

3X91-0765 

3X91-0766 

8X91-0767 

3X91-0768 

8X91-0769 

3X91-0770 

SX91-0771 

STB1-0772 

3X91-0773 

ST01-O774 

3X91-0775. 

SX91-0776 

SX91-0777 

3X91-0778 

8X91-0779 

3X91-0780 

3X91-0781 

8X91-0782 

3X91-0783 

8X91-0764 

8X91-0785 


Natural  Gat  Plpaline  Co.  of  Amarica  * 
Natural  Gas  PipaOna  Co.  of  America » 
Natural  Gas  Pipalna  Co.  of  Amarica  * 
Natural  Gas  Pipa«r>«  Co.  of  Amarica  • 
Natural  Gas  Pipe«n«  Co.  of  Amarica  » 
Natural  Gas  PipaBna  Co.  of  America  » 
Natural  Gas  PIpettrM  Co.  of  America  * 
Natural  Gas  PIpalina  Co.  of  America  ■ 
Natural  Gas  PipeBna  Co.  of  America  '. 
Natural  Gas  PipaOne  Co.  of  America  *. 
Natural  Gas  Pipeline  Co.  of  America  *. 

United  Gas  Pipe  Line  Co.* „, 

United  Gas  Pipe  Line  Co.* 

United  Gas  Pipe  Line  Ca* 

United  Gas  Pipe  Line  Ca* 

United  Gas  Pipe  Line  Ca* 

United  Gas  Pipe  Line  Co.* 

United  Gas  Pipe  Line  C&.* 

United  Gas  Pipe  Line  Co.* „.™ 

United  Gas  Pipe  Line  Co.* „ 

United  Gas  Pipe  Line  Ca* 

United  Gas  Pipe  Line  Co.* .... 

United  Gas  Pipe  Line  Co.* 

United  Gas  Pipe  Line  Co.* 

United  Gas  Pipe  Lir>e  Co.* 

United  Gas  Pipe  Line  Co.* 

United  Gas  Pipe  Line  Co.* 

Sea  Robin  Pipeline  Co.*  _ .. 

Sea  Robin  Pipeline  Co.»  _ . 

United  Gas  Pipe  Line  Co.* 

Xranscontinental  Gas  Pipe  Line  Corp 

Xranscontinental  Gas  Pipe  Line  Corp 
Natural  Gas  Pipeline  Co.  of  America. 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columt>ia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp  ...„ 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columt>ia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

ColumtHa  Gas  Transmission  Corp ..... 

ColumtKS  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

CoiumtMS  Gas  Traramission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp  ...„ 

Columbia  Gas  Transmission  Corp  ...„ 

Columbia  Gas  Transmission  Corp ..... 

Columbia  Gas  Transmission  Corp  ...„ 

Columbia  Gas  Transmission  Corp ..... 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columt>ia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp  ..„ 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp  ...„ 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Cofp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp . 

Columbia  Gas  Transmission  Corp . 

Columbia  Gas  Transmission  Corp . 

Columbia  Gas  Transmission  Corp . 

Columtxa  Gas  Transmission  Corp . 

Columbia  Gas  Transmission  Corp  ...„ 

ColumtHa  Gas  Trar»mtssion  Corp . 

Columbia  Gas  Transmission  Corp 


Recipient 


Eastex  Hydwcarbona,  Inc  .„. 
Central  Soya  Company.  Inc . 

Enmartc  Gas  Corp 

Central  Soya  Company,  Inc . 

Ball  Corp 

Arco  01  A  Gaa  Co 


Arco  Oil  6  Gaa  Co_ 


Arco  Oil  &  Gas  Co.. 


Arco  Oil  6  Gas  Co_ 


Eaalax  Qaa  Xranamiaaion  Co.. 
Anthem  Energy  Co.. 
Anttwffl  Energy  Co.. 
Enron  Gaa  Marlceting,  Inc.. 

Sarvic  Qaa  Co 

Delhi  Gaa  PIpalina  Corp .... 
Louisiana  State  Gas  Corp. 
Knvpand  Asaoc. 


Sat>ine-Oesoto  Pipeline  Co..  Inc... 

Enron  Gaa  Marketing.  Inc „. 

Enron  Gas  Marketing.  Inc 

Enron  Gaa  Marketing.  Inc 

Anthem  Energy  Co._ 

Woodwwd  Pipeline,  lac. 
Woodward  Martteting,  Inc.. 

Woot^ard  Pipeline.  Inc 

Woodward  Pipeline,  Inc 

WoocKvard  Pipelir>e,  Inc ..... 


Dale  Wed 


Washington  Gas  Light  Co 

Gu«  Ohio  Pipeline  Corp 

Sun  Operating  Umited  Partnership .. 

NGC  Intrastate  Pipeline  Co 

City  of  Covington.  GA 

Midcon  Meiketing  Corp 

Cdumbia  Gaa  of  Ohio,  Inc „ 

Columbia  Gas  of  Pennsylvania.  Inc . 
Commonwealth  Gas  Services.  Inc... 
Mountaineer  Gas  Co... 

Columbia  Gas  of  Ohio.  Inc 

Commonwealth  Gas  Servues,  Inc ... 

Delmana  Power  and  Light  Co 

Columbia  Gas  of  Pennsylvania.  Inc . 

UGlCorp „ .„.. 

Pennsylvania  Gas  and  Water  Co 

Commonwealth  Gas  ServKes.  Inc... 

Mountaineer  Gas  Co.- 

Columbia  Gaa  of  Ohia  Inc 

Virginia  Natural  Gas.  Inc 

Mountaineer  Gas  Co.. 
Columbia  Gas  of  Ohia  inc. 
Dayton  Power  and  Light  Co.. 

Columbia  Gas  of  Ohio,  Inc .„. 

Dayton  Power  and  Light  Co 

National  Fuel  Gas  Supply  Corp.. 

Virginia  Natural  Gas.  Inc 

City  of  Chariotteeville,  VA„ 

UGI  Corp 

Baltimore  Gas  and  Bedric  Co . 
Mountaineer  Gas  Co. 
Mountaineer  Gaa  Co.. 
West  Ohio  Gas  Co. 

Mountaineer  Gas  Co 

South  Jersey  Gas  Co.- 

Baltimore  Gas  and  Electric  Co . 

Columbia  Gas  of  Ohio,  inc 

South  Jersey  Gas  Co.- 

Gas  Xransport,  inc. - 

Columbia  Gaa  of  Pennaylvanta,  Inc . 

Ohio  Cumberland  Gas  Co - 

Columbia  Gaa  of  Pertneylvania,  Irtc . 

Mountaineer  Gas  Co.- - 

Columbia  Gas  of  Pennsylvania.  Inc . 

Virginia  Natural  Gas.  Inc 

Columbia  Gas  of  Ohio.  Inc.- 

Natwnal  Fuel  Gas  Supply  Corp. 
Cincinnati  Gas  ai>d  Electric  Co.. 
UGiCorp- 


WestOhioGasCo. 


Columbia  Gas  of  Ohio.  Inc.. 
Columbia  Gas  of  Ohio,  Inc.. 
Dayton  Power  and  Light  Co. 


10-16-00 

G-8 

10-16-90 

G-8 

10-16-00 

G-S 

10-18-90 

G-S 

10-16-80 

G-S 

10-18-80 

G-S 

10-18-80 

G-S 

10-18-90 

G-S 

10-16-00 

G-S 

10-18-90 

G-S 

10-16-90 

G-S 

10-19-00 

G-S 

10-16-90 

G-S 

10-18-90 

G-S 

10-19-90 

G-S 

10-16-90 

G-S 

10-16-80 

G-S 

10-18-80 

G-S 

10-18-90 

G-S 

10-18-80 

G-S 

10-16-90 

G-S 

10-18-00 

0-3 

10-16-90 

G-S 

10-18-90 

O-S 

10-16-80 

G-S 

10-18-80 

G-S 

10-18-80 

G-S 

10-16-80 

G-S 

10-18-90 

G-S 

10-18-90 

G-S 

10-16-90 

B 

10-18-90 

B 

10-16-90 

G-S 

10-16-90 

B 

10-19-90 

B 

10-16-90 

B 

10-18-90 

B 

10-18-90 

B 

10-18-90 

B 

10-19-90 

B 

10-18-90 

B 

10-18-90 

B 

10-18-90 

B 

10-18-00 

B 

10-18-90 

B 

10-18-90 

B 

10-18-90 

B 

10-18-80 

B 

10-18-90 

B 

10-18-90 

B 

10-18-90 

B 

10-18-80 

B 

10-18-80 

G 

10-18-80 

B 

10-18-80 

B 

10-18-80 

B 

10-18-80 

B 

10-18-80 

B 

10-18-80 

B 

10-18-80 

B 

10-18-80 

B 

10-18-80 

B 

10-18-80 

B 

10-18-80 

B 

10-18-80 

B 

10-18-80 

G 

10-18-90 

B 

10-18-80 

B 

10-18-80 

B 

10-18-90 

B 

10-18-80 

B 

10-16-80 

B 

10-18-80 

B 

10-18-90 

G 

10-18-90 

B 

10--B-90 

B 

10-18-90 

B 

10-18-90 

B 

10-18-90 

B 

10-18-90 

B 

Part  284 
Sobpan 


Est.  max. 

daily 
quantity* 


300JOOO 
2.300 

4ejsoo 


2;900 

lOOjOOO 

196;000 

190000 

190,000 

200.000 

100.000 

3.090 

157.590 

5.150 

103.000 

25.750 

10.300 

1.030 

51,500 

59.225 

51.500 

4.120 

20.600 

15.450 

21.630 

55.105 

24.205 

25.750 

30.900 

44.566 

2.961.700 

111.500 

100.000 

5.500 

50.000 

50.000 

25.000 

135.000 

3.000 

3.600 

2.509 

5.003 

63J96 

8.335 

6000 

5.000 

soxwo 

50.000 

6.090 

11.062 

342 

27,135 

75.000 

2.150 

350 

1.200 

14.560 

20.354 

75,000 

10;000 

zooo 

250 

laooo 
zooo 

325 

8,075 
3.300 

zsoo 

1.500 
16.500 

9.700 
79.425 
59.000 
15.600 

1.000 

100,000 

66.949 

6.500 

50.000 

280 
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OockM  No.  and  tramportar/scNar ' 


ST91-07Se  Columbia  Qas  Tranamlaaion  Corp 

ST91-0787  Coiumbia  Qaa  Tranawlaaton  Cocp 

ST91-0788  ColumUa  Qm  Tranawiaaton  Coip 

ST9i-07a9  Coiumbia  Qaa  Tranamiaaion  Corp 

STB1-0790  Coiumbia  Qaa  Tranamiaaion  Corp 

STB1-0791  Coiumbia  Qm  Tranamiaaion  Corp 

STB1-07W  Coiumbia  Qaa  Tranamiaaion  Corp 

STgi-0793  Coiumbia  Qaa  Tranamiaaion  Corp 

STB1-0794  Coiumbia  Qaa  Tranamiaaion  Corp 

ST91-079S  Coiumbia  Qaa  Tranamiaaion  Corp 

ST91-0796  Columbia  Qaa  Tranamiaaion  Corp 

ST91-0797  Columbia  Qaa  Tranamiaaion  Corp 

STV1-O790  Coiumbia  Qaa  Tranamiaaion  Corp 

ST91-0799  Columbia  Qaa  Tranamiaaion  Corp 

ST81-0600  Coiumbia  Qaa  Tranamiaaion  Corp 

ST91.0601  Coiumbia  Qaa  Tranamiaaion  Corp 

STB1-O0O2  Coiumbia  Qaa  Tranamiaaion  Corp 

ST91-0803  Columbia  Qaa  Tranamiaaion  Corp 

STSl-oeo4  Columbia  Qaa  Tranamiaaion  Corp ... 

ST91-Oe05  Columbia  Qaa  Tranamiaaion  Corp ... 

ST91-0606  Coiumbia  Qaa  Tranamiaaion  Corp ... 

STB1-0807  Columbia  Qaa  Tranamiaaion  Corp ... 

STSi-oeo8  Coiumbia  Qaa  Tranamiaaion  Corp ... 

ST9i-oeo9  Columbia  Qaa  Tranamiaaion  Corp ... 

ST91-O01O  Coiumbia  Qaa  Trwwmiaaion  Corp .... 

ST91-oei  1  Coiumbia  Qaa  Tranamiaaion  Corp .... 

ST91-0612  Coiumbia  Qaa  Trmmiaaion  Corp.... 

ST9l-oei3  Columbia  Qaa  TrwiamiaMon  Corp.... 

STB1-0ei4  Columbia  Qaa  Trwwmiaaion  Corp.... 

STBl-oei5  Columbia  Qaa  Tranamimon  Corp.... 

ST91-0eie  Coiumbia  Qaa  Trananwaion  Corp .... 

ST91-0817  Coiumbia  Qaa  Tranamiaaion  Corp .... 

ST91-oeia  Coiumbia  Qaa  Tranamiaaion  Corp .... 

STBl-oei9  Coiumbia  Qaa  Tranamiaaion  Corp 

STgi-oe20  Columbia  Qaa  Tranamiaaion  Corp 

ST9l-oe2l  Columbia  Qaa  Tranamiaaion  Corp 

ST9l-oe22  Coiumbia  Qaa  Tranamiaaion  Corp 

STBI-OeZJ  Columbia  Qaa  TranamMion  Corp 

STB1-0624  Coiumbia  Qaa  Tranamiaaion  Corp 

ST91-062S  Coiumbia  Qm  Tranamiaaion  Corp 

ST9l-oe26  Columbia  Qm  Tranamiaaion  Corp 

STB1-oe27  Columbia  Qm  Trananwann  Corp 

ST91-0628  Columbia  Qm  Tranamiaaion  Corp 

ST91-oe29  Coiumbia  Qm  Tranamiaaion  Corp 

ST91-0e30  Coiumbia  Qm  Trwwmiaaion  Corp 

ST91-0831  Columbia  Qm  Tranamiaaion  Corp 

ST91-oe32  Coiumbia  Gm  Tranamiaaion  Corp 

STBl-oe33  Coiumbia  Gm  Tranamiaaion  Corp 

ST91-0634  Coiumbia  Qm  Tranamiaaion  Corp 

ST91-oe35  Coiumbia  Qm  Tranamiaaion  Corp 

ST9l-083e  Coiumbia  Gm  Tranamiaaion  Corp 

ST9i-oe37  Coiurrttia  Gm  Tranamiaaion  Corp 

ST91-0e38  Coiumbia  Gm  Tranamiaaion  Corp 

ST9l-0e39  Columbia  Gm  Tranamiaaion  Corp 

ST9l-0e4O  Columbia  Gm  Tranamiaaion  Corp 

ST9l-oe4l  Coiumbia  Gm  Tranamiaaion  Corp 

ST91-0e42  Coiumbia  Gm  Tranamiaaion  Corp 

ST91-0843  Columbia  Gm  TrMamwaion  Corp 

ST91-0e44  Columbia  Gm  Tranamiaaion  Corp 

ST91-oe45  Coiumbia  Gm  Trwianwaion  Corp 

ST9l-0e46  Coiumbia  Gm  Tranamiaaion  Corp 

ST9l-oe47  Columbia  Qm  Tranamiaaion  Corp 

ST91-0e48  Columbia  Gm  Tranamiaaion  Corp 

ST9l-0e49  Coiumbia  Gm  Tranamiaaion  Corp 

ST91-0eS0  Coiumbia  Gm  Trwwmiaaion  Corp 

ST9i-oe5l  Coiumbia  Gm  Tranamiaaion  Corp 

ST91-0e52  Coiumbia  Gm  Tranamiaaion  Corp 

ST9l-oe53  Nonham  Natural  Gm  Co 

ST91  -0654  Nonham  Natural  Gm  Co 

ST91-oeS5  Tranawaatam  Pipaiina  Co 

ST91-O056  TranawMlarn  Pipallna  Co 

bT9l-0657  High  Wand  Oftatma  Syatam. 

aT9l-0e5e  High  Wand  Otfatwe  System. 

ST9l-0e59  High  Wand  Offahora  Systefn. 

ST91-0M0  High  WWK)  Offahora  System. 

ST91-0e6l  ANR  Pipallna  Co 

S>T91  -0e«2  ANR  Pipalina  Co 

ST91  -0863  ANR  PIpelina  Co 

ST9l-oe64  Natural  Gm  PtpeNna  Co.  of  Amarica 

ST91-06K  TannaaaM  Gm  Pipeline  Co 


Radpiant 


Virginia  Natural  Qm  mc 

Columbia  Gm  of  Pannaytvar«ia.  ir«c ~~ 

Columbia  Qm  of  Ohia  Inc 

Columbia  Qm  of  Maryland,  mc 

WatannNa  Qm  and  Oil  Co 

Waahington  Gm  Ught  Co 

Equitrana,  inc ~ — 

Commu NvaalU i  Gm  Sarvlcaa,  lnc.....»«»... 

BalUmora  Qm  and  Electric  Co 

Virginia  Natural  Qaa,  Inc 

Equitrana,  Inc _.»»..—. 

Balttmora  Gm  and  Elactiic  Co 

Virginia  Natural  Qm  Inc 

Baltimora  Qm  ar>d  Electric  Co ..... 

Coiumbia  Qm  of  New  Yorlt.  Inc 

Coiumtita  Gas  o(  Pennaytvania,  Inc 

Virginia  Natural  Gaa,  Inc - 

UGlCorp 

Coiumbia  Qm  of  Ohia  mc 

Richmond  UtmtiM  Board— Richmond,  KY . 

Equitrana,  mc 

Union  Qm  Co 

UGlCorp 

Baltimora  Qu  and  Electric  Co 

Columbia  Qm  ol  Parmaytvania,  mc 

Coiumbia  Gaa  of  Ohio,  mc 

South  Jersey  Gm  Co.. 
Columbia  Gm  of  Ohio,  mc.„ 

Waat  Ohio  Gm  Co 

Columbia  Gm  of  Ohio,  mc ........ 

Nycotex  Gu  Tranaport 

Orange  and  Roddand  UtHitiea,  Inc.. 

Columbia  Gm  of  Maryland,  Inc 

Waahington  Gm  Light  Co ..... 

Virginia  Natural  Gm  Inc 

Baltimore  Qm  and  Electric  Co 

Columbia  Gm  of  Ohio.  Inc 

Equitrana,  Inc 

Mountaineer  Gm  Co 

Orange  and  Rodcland  UtHitiea,  Inc 

Mountaineer  Gm  Co 

Mountaineer  Gm  Co »._...»«« 

Columbia  Gm  of  Kanlucity.  mc 

Columbia  Gm  of  Ohio,  Inc 

Mountaineer  Gas  Co 

Penn  Fuel  Qaa.  Inc ~.:... 

Central  Hudaon  Gm  and  Electric  Corp..„ 

Mountaineer  Qm  Co 

Gm  Tranaport  mc 

Coiumbia  Gm  of  Ohio,  Inc „..-„. 

Columbia  Gm  of  Penrwytvania,  Inc. 

Commonwealth  Gm  Servicea,  mc 

Gm  Trarwport,  mc , 

Wastitngton  Gm  Light  Co . 

South  Jersey  Gm  Co 

South  Jersey  Gm  Co 

Baltimora  Gas  ar)d  Electric  Co 

National  Fuel  Gm  Supply  Corp 

Coiumbia  Gm  of  Pennaylvania,  mc . 

National  Fuel  Gm  Supply  Corp 

Philadelphia  Electric  Co 

Pennaytvania  Gm  and  Water  Co — 
Commonwealth  Gm  Servicea,  Inc ... 

Columbia  Gm  of  Ohio.  Inc 

South  Jersey  Gm  Co 

Columbia  Gm  of  Ohio,  Inc 

Columbia  Gas  of  Panrwytvania.  Inc .... 
Natural  Gm  Pipeline  Co.  of  America.. 
Valero  Tranamiaaion  Co.. 
NGC  Tranaportation.  Inc.. 
Continental  Natural  Gm  Inc.. 
V.H.C.  Gm  System,  LP.. 
Pennzoil  Gm  Marlteting  Co.... 

Meridian  Oil  Trading,  Inc 

SoTMt  Marketing  Co 

Odeco  Oil  &  Gm  Co 

Xebec  Gm  Co.. 
HarbertOIAGMCorp. 
Marathon  ON  Co . 
TeiM  Power  Corp.. 


Data  filed 


10-18-90 
10-16-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-16-90 
10-18-90 
10-18-90 
10-18-90 
10-16-90 
10-16-90 
tO-16-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-16-90 
10-16-90 
10-18-90 
10-18-90 
10-18-90 
10-18-90 
10-16-90 
10-16-90 
10-16-90 
10-16-90 
10-16-90 
10-18-90 
10-18-90 
10-16-90 
10-18-90 
10-16-90 
10-16-90 
10-18-90 
10-18-90 
10-18-90 
10-16-90 
10-16-90 
10-16-90 
10-18-90 
10-18-90 
10-18-90 
10-16-90 
10-16-90 
10-16-90 
10-16-90 
10-16-90 
10-18-90 
10-18-90 
10-16-90 
10-18-90 
10-16-90 
10-16-90 
10-18-90 
10-18-90 
10-18-90 
10-19-90 
10-19-90 
10-19-90 
10-19-90 
10-19-90 
10-19-90 
10-19-90 
10-19-90 
10-19-90 
10-19-90 
10-19-90 
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Subpart 


B 

B 

B 

B 

B 

Q 

Q 

B 

B 

B 

Q 

B 

B 

B 

B 

B 

B 

B 

B 

B 
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B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

Q 

B 

B 

B 

Q 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G 
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B 

B 

Q 

G 

B 

B 

B 

Q 

B 

G 

B 

B 

B 

B 

B 

B 

B 

G 

B 

G-S 

G-S 

K-S 

K-S 

K-S 

K-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est.  max. 

daily 
quantity* 


rx>cfce(  No.  and  aanaporter/seller  • 


125.000 
5.000 
5,000 

5,000 

5,000 

6,000 

50,000 

30,000 

20  000 

30,000 

50.000 

5,000 

1,687 

3,000 

1,000 

5,000 

20,000 

249,729 

20,000 

6.000 

40,000 

10,000 

1,000 

106,000 

525 

14,000 

1,500 

10,000 

1,000 

30,000 

15.000 

300,000 

60,000 

3,329 

10.000 

60.000 

60,000 

60,000 

60,000 

62.000 

600 

30,000 

2,000 

100,000 

1,021 

49,737 

5,000 

106,0C0 

6,000 

20,000 

.  415 

300 

5.000 

13,800 

2,000 

940 

12.700, 

6,263 

9,000 

74.000 

10,000 

24.737 

200 

110 

2.500 

5,000 

20,000 

300,000 

200,000 

25,000 

50.000 

566.950 

102,400 

21.266 

39.000 

50.000 

64.654 

50.000 

69.000 

210.000 


ST91-0866    United  Gm  Pipelne  Co.- 

ST91-0867    ONG  Transmission  Co  — 

ST91 -0S68    Texas  Gm  Tranamiaaion  Corp. 

ST91  -0869    Texas  Gm  Tranamiaaion  Corp . 

ST91  -0870    Texas  Gm  Tranamiaaion  Corp . 

ST91  -087 1    Texas  Qm  Tranamiaaion  Corp . 

ST91-0872    Texas  Gm  Tranamiaaion  Corp . 

ST91-0873    Texas  Gas  Tranamission  Corp.. 

ST91-oe74    TransconlirMntai  Gm  Pipe  Line  Corp  * . 

ST91-0675    Transconlinantal  Gm  Pipe  Une  Corp  > . 

ST91-oe76    Transcontmantal  Gm  Pipe  Line  Corp  • . 

ST01-0677    Transcontinental  Gm  f\>e  Une  Corp  •  . 

ST91-0878  Natural  Gm  Pipeline  Co.  of  America  • . 

ST91-0879  Natural  Gm  Pipeline  Co.  of  America  ». 

ST91-0880  Natural  Gas  Pipeline  Co.  of  Anierica  *. 

ST91-0881  Natural  Gas  Ppeline  Co.  o(  America  *. 

ST91-0882  Natural  Gm  Pipeline  Co.  of  America  » . 

ST91-0883  Natural  Gm  Pipeline  Co.  of  Amenca  ». 

ST91-0884  Natural  Gu  PipeNne  Co.  of  America  ». 

ST91-0e85  Natural  Gm  PipeHne  Co.  of  America  • . 

ST91-0886  Natural  Gm  FipeNne  Co  of  Amenca  » . 

ST91-0888  Natural  Gu  Pipeline  Co.  of  Amenca  " . 

ST91-0891  Natural  Gu  Pipeline  Co.  of  America  * . 

ST91-0892  Natural  Gu  Pipeline  Co.  of  America  *. 

ST91-0893  Natural  Gu  Pipeline  Co.  of  America  ' . 

ST9 1-0895  Natural  Gas  Pipeline  Co.  of  America  * . 
>  ST9 1-0896  Natural  Gaa  Pipeline  Co.  of  Anterica  * . 

ST9 1-0897  Natural  Gu  Pipeline  Co.  tt  America  * . 

ST91-089e  Natural  Gu  Pipeline  Co.  of  America ' . 

ST91-0899  Natural  Gu  Pipeline  Co.  of  America  • . 

ST9 1-0900  Natural  Gu  Pipeline  Co.  of  America  > . 

ST9 1-0901  Natural  Gu  Pipeline  Co.  of  America  » ._ 

ST9 1-0902  Natural  Gaa  PSpeime  Co.  of  America  • ... 

ST9 1-0903  Natural  Gaa  Pipeline  Co.  of  America  > ... 

ST9t-O904  Natural  Gas  Pipeline  Co.  of  America  » ... 

ST91-0905  Natural  Gaa  Pipeline  Ca  of  America  • . 

ST91-O906  Natural  Gu  Pipeline  Co.  of  America  • . 

ST9t-0907  Natural  Gu  Pipeline  Co.  of  Amenca  » . 

ST91-09C8  Trunkline  Gu  Co.  » _.._ 

ST9t-0909  Trunkline  Qu  Co.  » 

ST91-0910  Tnjnkline  Gm  Co.  » 1_ 

ST91-0911  Tnjnkline  Gm  Co.  • 

ST91-0912    Tnjnkline  Gm  Ca» 

ST91-0913    Trunkline  Gm  Co.* 

ST91-0914    Tnjnkline  Qm  Ca»  ..„ 

ST91-091 5    Tnjnkline  Gm  Co.* 

ST91  -091 6    Trunkline  Gm  Co.* 

ST91-091 7    Trunkline  Gm  Ca* '... 

ST91-0916    Trunkline  Gm  Ca* 

ST01-0919    Trunkline  Gm  Co.* _.. 

ST01-O92O    Delhi  Gu  Pipekna  Corp 

ST91-0921     Delhi  Gas  P»)eine  Corp. 

ST91-0e22    El  Paso  Natural  Gu  Co.* 

ST91-0923    El  Paso  Natural  Gas  Co.* 

ST91-0924    El  Paso  Natural  Gu  Co.* , 

ST91-0925    El  Paso  Natural  Gu  Co.* 

ST91-0926    El  Paso  Natural  Gas  Co.* 

•  ST91-0927    El  Paso  Natural  Gm  Co.* 

ST91-0928    El  Paso  Natural  Gm  Co.* 

ST91-0929    El  Paso  Natural  Qm  Co.*..._ 

ST91-0930    El  Paso  Natural  Gm  Ca* 

ST91  -093 1     El  Paso  Nat;*al  Gu  Co.* 

ST91-0932    El  Paso  Natural  Gu  Co.^ 

ST91-0933    El  Paso  Natural  G«  Co.* 

ST91-0934    El  Paso  Natural  Gu  Ca*..._ 

ST91-0935    El  Paso  Natural  Gu  Ca*...„. 

ST91  -0936    Panhandle  Euiem  Pipe  Line  Co.* _ 

ST91-0937    Panhandle  Eutam  Pipe  Line  Co.* _ 

ST91-0938    Panhandle  Eutem  Pipe  Line  Co.*  _ 

ST91  -0930    Panhandle  Eastern  Pipe  Line  Co.*  _ 

ST91-0940    Panhandle  Eastern  Pipe  Line  Co.»_ 

ST91-0941     Panhandle  Eastern  Pipe  Una  Co.*™ 

ST91-0942    Panhandle  Eastern  Pipe  Lme  Co.* _ 

ST91-0943    Panhandle  Eastern  Pipe  Line  Co.*  „ 

ST91-0944    Panhandle  Eastern  Pipe  Line  Ca* ... 

ST91  -0945    Panhandle  Eaatem  Pipe  Une  Co.* .. 

ST91  -0946    Panhandle  Eutem  Pipe  Line  Co.*  _. 

ST91  -0947    Panhandle  EMtem  Pipe  Line  Co.*  _ 

ST91-0»48    Panhandle  EMtem  Pipe  Una  Co.* .. 

ST91-0949    Panhandle  Eutem  Pipe  Une  Co.*. „ 


Recipient 


Prior  mtrMtata  Corp 

Natural  Qm  Pipeline  Co.  of  America. 

NQC  Tranaportadon.  Inc 

HOC  Tranaportalion,  Inc 

folarii  r^paline  Corp.. 

Aroo  «  a  Qm  Co 

TeMCO  Qm  Mariteling,  mc . 
Taaaoo  Qm  MffceBim,  Inc . 

Oanga  and  Roddand  UdlMiea,  mc 

SpindMop  Qm  DIefrlbulion  System 

CortlinenM  Natural  Qm,  Inc 

Pontchailram  Nalural  Gm  System „ 

AmgM  mc _ 

Blahop  PIpeSne  Corp. «.....«,..«,„„» 

BWtop  PipeMne  Corp. 

American  Central  Gm  Mariteting  Co... 
American  Cenfrai  Gm  Marketing  Co .... 
American  Cenkal  Gm  Marketing  Co.~. 

American  Central  Qm  Marketing  Co 

American  Central  Qu  Marketing  Co 

American  Central  Gm  Marfcetirtg  Co 

Amoco  Research  Corp  ....««.«.,.„„«..„...,.,. 

PPG  mdusiriea,  mc 

Amoco  ProducSon  Co 

American  Oanlral  Gas  Maritetng  Co 

American  Cenfral  Gm  Mari«eting  Co 

AmgM  mc „ 

Acacia  Gm  Corp 

AmgM  me 

Amgaa,mc 

AmgM,  mc — 

American  Central  Gm  Marlieting  Co. 

ARCO  Oil  &  Gu  Co 

Aieo  OB  &  Gmt  Co . 


Aico  OH  &  Qm  Ca 

Arco  a  Qm  Oo 

American  Central  Gm  Marketing  Co. 

BialKip  npefcia  Co „....., 

AcceM  Energy  Pipeline  Corp.. 
Accen  Energy  PipeKna  Corp.. 

QuH  Ohio  Corp 

Farmland  mduatries.  Inc.,  KS. 

GuV  Ohio  Corp 

Acceu  Energy  Corp 

Amoco  Production  Co 

Semoo  Energy  SetMcea,  Inc.. 

QuH  Ohio  Corp „ _ 

Acc0M  Ettergy  PipeCrw  Corp 

Bethlehem  Steel  Coip 

GuR  09  Corp „ 

Canadian  Natural  Qm  Co 

TexM  Gm  Tranamiasion  Corp 

Meu  Operating  Ltd.  Partnership 

Adobe  Gm  Co 

CoMtal  Qm  Marketing  Co 

Meridtan  Oil  Hy(kocartx>na,  Inc 

Golden  Natural  Gm  Co 

Tranatate  Gm  Service  Co 

Golden  Natural  Gm  Co 

Chevron  U.S.A..  Inc 

American  Central  Gu  Marketing  Co.. 

Phi»pa  Natural  Gm  Co 

Suncor.  Inc 

Surteor,  Inc _ 

Philiipa  Natural  Gm  Co 

Gaamaik  Inc 


Date  ffed 


AcceM  Energy  Pipeline  Corp 

Acceu  Energy  Pipeline  Corp 

AcceM  Energy  Pipeline  Corp „ , 

Amartao  Natwal  Gm  Co..  mc 

AcceM  Energy  Pipetrte  Corp 

Amanllo  Natural  Gm  Co.,  mc 

AcceM  Energy  Corp 

AcceM  Energy  Corp , 

AcceM  Energy  Corp 

AcceM  Energy  PIpetna  Corp 

Acceu  Energy  Pipeline  Corp 

AoMricart  Central  Qm  Mariieting  Co.... 

AcccM  Energy  Pipeline  Corp I  10-22-90 

AcceM  Energy  Pipeline  Corp I  10-2^-90 


10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

tO-19-90 

tO-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

tO-19-90 

10-19-90 

10-19-90 

10-19-90 

10-19-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

tO-19-90 

tO-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

tO-22-90 

10-22-90 

10-22-90 

10-22-60 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

tO-22-90 

1CV-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 

10-22-90 


Part  264 
Subpart 


Q-S 

515.000 

C 

50.000 

O-S 

SOO.tXX) 

Q-S 

300.000 

G-S 

56.000 

G-S 

20.000 

G-S 

500.000 

Q-S 

200.000 

G-S 

50.000 

G-S 

40.000 

G-S 

65.000 

G-S 

1.200 

Q-S 

300,000 

Q-S 

675,000 

G-S 

60,000 

Q-S 

100,000 

Q-S 

10C.000 

G-S 

100.000 

Q-S 

100.000 

G-S 

100.000 

Q-S 

100,000 

G-S 

5,000 

G-S 

3.000 

Q-S 

150,000 

G-S 

100.000 

G-S 

100.000 

6-S 

300.(XX) 

G-S 

50.000 

Q-S 

100,000 

G-S 

100.000 

Q-S 

300.000 

Q-S 

100.000 

Q-S 

190.000 

Q-S 

190,000 

G-S 

190,000 

G-S 

190.000 

G-S 

100,000 

G-S 

30.000 

G-S 

100.000 

Q-S 

40,000 

G-S 

30.000 

G-S 

50.000 

G-S 

20,000 

G-S 

20.000 

G-S 

40.000 

6-S 

10.000 

G-S 

20.000 

G-S 

70.000 

G-S 

50,000 

G-S 

50,000 

C 

6.000 

C 

6,000 

G-S 

31.441 

G-S 

5a015 

G-S 

158,250 

G-S 

21,100 

G-S 

79.125 

G-S 

22.683 

G-S 

79.125 

G-S 

211.000 

G-S 

105.500 

G-S 

1.055 

Q-S 

26.375 

Q-S 

10.550 

G-S 

1.055 

G-S 

105.500 

6-S 

50.000 

6-S 

30.000 

6-S 

4.400 

G-S 

3,500 

G-S 

50.000 

6-8 

1.000 

6-S 

20,000 

6-S 

1.000 

6-S 

50.000 

6-S 

6.500 

6-S 

20.000 

6-S 

50,000 

6-S 

30.000 

<^S 

30.000 

Est.  max. 

daily 
quantity  ■ 
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LnckM  Na  ml  kiraportv/Mlar  ■ 


ST91-0OSO 
STgi-0051 
ST91-O0U 

STBi-oesa 

ST91-0854 
ST91-(»S6 
ST91-O0S6 
8T»1-0eS7 
ST91-0958 
ST91-<»S0 
ST91-O960 
ST91-0861 
ST91-0962 
ST91-0963 
ST91-0964 
STB1-0965 
ST91-090e 
ST91-0867 
ST91-<»68 
ST91-0969 
STB1-0970 
STB1-0071 
ST91-0972 
ST91-0973 
ST91-O074 
ST91-0975 
ST91-0976 
ST91-0977 
ST91-0978 
ST91-0079 
ST91-«8eO 
ST91-09ei 
ST91-09e2 
ST91-0983 
STS1-09e4 
STS1-09e5 

ST9i-oee6 

8791-0967 
8791-0968 
8791-0969 
8791-0990 
8791-0991 
8791-0993 
8791-0994 
8791-0995 
8791-0997 
8791-0996 
8791-0999 
S79V1000 
8791-1001 
8791-1002 
8791-1003 
8791-1004 
8791-1006 
8791-1006 
8791-1007 
8791-1006 
8791-1009 
8791-1011 
8791-1012 
8791-1013 
S791-1014 
S791-1015 
8791-1016 
8791-1017 
8791-1018 
8791-1019 
8791-1020 
8791-1021 
8791-1022 
8791-1023 
8791-1024 
8791-1025 
8791-1026 
8791-1027 
8791-1028 
8791-1029 
S791-1030 
S791-1031 
S791-1032 


PwNnJto  EaMm  Pfp*  Ura  Co.*. 
Pwfiandto  Eaatwn  Pip*  Lin*  Ca*- 
P■rlwndto  EaMm  Pip*  Lira  Co.*~ 
Panlwndto  Eaatam  Ptpa  Una  Ca*.. 
Pwthandto  EaMwn  Pfp*  Una  Co.*.. 
Partundte  Caium  P)p«  Lin*  Ca*„ 
Panhtma*  Cmim  Pip*  Lin*  Ca*. 
PwthmS*  EaMvn  Pip*  Un*  Co.*. 

7ninMn*  Qa*  Ca* 

7runtiin*  Qm  Ca* . 

ytvrUkm  Qm  Ca* 


Nofthsfn  Bofttar  Plp*lln*  Coinpcny  * 
7«9iat  CMfw  7ranwTMMton  Corp.*„ 
Immt  EaaUm 7r*nanM8ton  Corp*. 
7*KM  CnUrn  7r*n*miu»o  Corp.*.. 
Jnm  EMtam  7nnsnMaion  Corp.*„ 
7*)ias  EMiam  7ransmisaion  Corp.*- 
7«xM  Eaatam  7ranafn)SSion  Corp.*.. 
7axaa  Eaalam  7ran*nmann  Corp.*.. 
7aKaa  Eaflam  7ranarraMk>n  Corp.*.. 
7aKa8  Eaatam  7ranainit8ion  Corp.*.. 
7aaa  Eaatam  7ranamisaioo  Corp.*.. 
7axaa  Eaatam  7rana(niasion  Corp.*.. 
7axaa  Eaatam  7rananm8ion  Corp.*.. 
7axaa  Eaatam  7ranaiTiisann  Corp.*.. 
7exaa  Eaatam  7rana(niaann  Corp.* 
7axaa  Eaatam  7rananMsion  Corp.' 
7*xM  Eaatam  7rahamissiorf  Corp.*.. 
7*aa  Caatam  7ranamis«on  Corp.*.. 
7ana  Eaatam  7ran8iTMsaion  Corp.' 
7axaa  Eaatam  7ranarTMsaion  Corp.' 
7axaa  Eaatam  7ranarms3ion  Corp.*.. 
7*xaa  Eaatam  7ransmisston  Corp.*.. 
7*xaa  Eaalam  7ransfnssion  Corp.*., 
7*)iaa  Eaatam  7rafianwsion  Corp.*.. 
7*xaa  Eaatam  7ransiTCa8ioo  Corp  *.. 
7ranaoontirMnta(  Gaa  Pipe  Una  Corp.* . 
7ranacontinantal  Gaa  Pipe  Une  Corp.* . 
7fanacor<tinantal  Gaa  Pipe  Une  Corp.* . 
7ranacontinantal  Gaa  Pipe  Lme  Corp.* . 
7rahacontinental  Gas  Pipe  Une  Corp.* . 
7ranacontirwnial  Ga*  Pipe  Une  Corp.* . 
7ranacontinental  Gaa  Pipe  Une  Corp.* . 
7ranacantiner«tal  Gas  Pipe  Une  Corp.*  . 
7ranaconlin*nlal  Gaa  Pipe  Une  Corp.* . 
7ranaconlin*ntai  Gaa  Pipe  Une  Corp.* . 
7ranaconlin*ntal  Gaa  Pipe  Une  Corp.* . 
7ranacontinenlal  Gaa  Pipe  Une  Corp.* . 
7ranacontir>entai  Gas  Pipe  Une  Corp.* . 
7ranacootinentai  Gas  P<>e  Une  Corp.* . 
Natural  Gaa  Pipeline  Co.  o(  America  *.. 
Natural  Gas  Pipeline  Co.  o(  America  *.. 
Natural  Gas  Pipeline  Co  of  Amenca  *.. 
Natural  Gas  Pipeiine  Co  o4  Amenca  *.. 
Nattni  Gas  Pipeline  Co.  o4  America  *.. 
Natural  Gaa  PIpeina  Co.  o(  Amenca  *.. 
Natural  Gas  Pipeinc  Co.  al  Amenca  *.. 
Natural  Gaa  Pipeline  Co.  o(  Amenca  *.. 
Natmi  Gaa  Pipeima  Co.  01  America  *.. 
Natural  Gas  npaCne  Co.  of  Amenca  *.. 
Natural  Gas  Pipeline  Co.  of  America  *.. 
Natural  Gaa  Pipeline  Co.  of  Amenca  *.. 

Colorado  toitarstata  Gas  Co 

Equitran*,  Inc.. 


Acadian  Gas  Pipeline  System. 

United  Ga*  Pipe  Une  Co 

United  Gaa  Pipe  Une  Co 

United  Gas  Pipeline  Co.. 

United  Gas  Pipe  Line  Co „ 

7ranacontinental  Gas  Pipe  Una  Corp  ... 

El  Paao  Natural  Gas  Co.* 

El  Paso  Natural  Gas  Co.* _ 

El  Paso  Natural  Gas  Co.* 

El  Paao  Natural  Gas  Co.* 

El  Paao  Natural  Gas  Co.*.. 
El  Paso  Natural  Gas  Co.*. 
7ranscontinental  Gas  Pipe  Line  Corp.*  .. 
7ran8cont)nental  Gas  Pipe  Une  Corp.* .. 
7ranscontinental  Gas  Pipe  Une  Corp.* ... 
7ranacontinental  Gaa  Pipe  Line  Corp.* .. 


riaopiarn 


Aooaaa  Enargy  Pip*lin*  Corp. 

Acoaas  Energy  Corp 

Aocaas  Energy  Corp 

Amwilo  Natural  Gaa  Ca.  Inc 
Accaaa  Energy  Corp 
Accaaa  Energy  Corp 
Acc*aa  Energy  Corp 
Accaaa  Energy  Corp 
Acceaa  Energy  Corp 
Acceaa  Energy  Corp 
Aoceaa  Energy  Corp 

Ouivira  Gaa  Co 

Superior  Natural  Gas  Corp 
Natural  Gaa  Ctearlf^ghouaa.  Inc... 

Oect  Gaa  Supply  Corp 

Enmar*  Gaa  Corp — 

Access  Energy  Corp 

Woodtward  Marketing.  Inc. 
Endcvco  OH  and  Gas  Co.. 

Access  Energy  Corp 

7nstar  Gas  Co 

Eastex  Hydrocartona,  Inc 
Panhandle  Trading  Co 
Panhandle  Tradirtg  Co 
Transamencan  Natural  Gas  Corp. 

V.H  C  Gas  System,  LP 

Associated  Natural  Gas  Co.,  Inc. 
Xebec  Gas  Co 

Enmark  Gas  Corp 

Panhandle  Trading  Co 

Brooklyn  Interstate  Natural  Gas  Corp 

Enron  Gas  Marketing.  Inc 

Panhandle  Trading  Co ™.™„„... 

Enron  Gas  Marketing,  Inc. 

Associated  Natural  Gas  Co.,  Inc 

Associated  Natural  Gas  Co.,  Inc 

Corpus  Chnsti  Industnai  Pipeline  Co 
Catarrxxjnt  Natural  Gas  Co 

Elizat)ett>own  Gas  Co 

Corpus  Chnsti  Industrial  Pipelina  Co 
Perinsytvania  and  Southern  Gaa  Co 

Citizens  Gas  Supply  Corp 

Corpus  Chnsti  Industrial  Pipeline  Co 

Entrade  Corp 

Brarvlyvnne  Industrial  Gas,  Inc  ...„«. 

Citizens  Gas  Supply  Corp 

Entrade  Corp 

James  River  Corp 

Citizens  Gas  Supply  Corp.... 

Mississippi  Fuel  Co 

Wisconsin  Southern  Gas  Co -. 

Gasmark,  Inc 

Northern  Indiana  Put>lic  Service  Co 

Peoples  Gas  Ught  A  Coke  Co -. 

Bishop  Pipeline  Corp 

Wisconsin  Natural  Gas  Co 

kMva-INinois  Gas  &  Electric  Co 

kMira-INinow  Gas  &  Electric  Co ~ 

llknois  Power  Co 

IWincus  Power  Co . 

Illinois  Power  Co _,_„.__ 

Central  Illinois  Ught  Co 

Citizens  Utilities  Co 

Coastal  Gas  Marketing  Co 

Trunkline  Gas  Co ™™. 

Enermark  Gas  Gattiering  Corp 

Gull  South  Pipeline  Co 

Capital  Gas  Co 

Laser  Marketing  Co 

Wisconsin  Souttwm  Gaa  Co..  at  aL .. 

Llano.  Inc 

Mock  Resources,  mc 

Mobil  Natural  Gas,  inc 

Intersearch  Gas  Corp 

Giasmark.  \tK 

Libra  Energiea,  inc _ „ 

7ransco  Energy  Marketing  Co 

7exican  Natural  Gaa  Co 

Sun  Operating  Limited  Partnership ... 
Norcen  Explorer,  lr>c 


10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-22-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 


Pwt284 
Subpwt 


O-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

Q-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-8 

G-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

Q-S 

G-S 

G-8 

Q-S 

Q-S 

Q-S 

G-S 

G-S 

B 

G-S 

C 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

G-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 


Esd  max. 

daily 
quantity* 


Oocfcal  No.  and  transporter/seller ' 


50.000 

sp.ooo 

400 

1,500 

100,000 

1,000 

30,000 

30,000 

40,000 

40,000 

50,000 

16,000 

5,000 

1.126,700 

55,500 

10,000 

30,000 

4,000 

20.000 

20.000 

20.000 

30.000 

150.000 

100.000 

1.452.000 

30.000 

145,000 

12.000 

30.000 

50.000 

15.000 

880,000 

100.000 

391.000 

400,000 

45,000 

100,000 

150,000 

50.000 

50,000 

3,400 

15,000 

150,000 

50,000 

10,000 

34,000 

25.000 

15.000 

15.000 

4,000 

105,000 

60,000 

105.000 

3,000 

15,000 

28,000 

10,000 

30.000 

50,000 

10,000 

3.000 

10.000 

15,000 

101,206 

90,000 

103,000 

309,000 

4.120 

618,000 

4.860.000 

52,750 

116,050 

158.250 

LOSS 

10,550 

1,055 

350.000 

14.000 

1,542.450 

11.000 


ST91-1033  7ranscontinental  Gas  Pipe  Une  Corp.* . 

8791-1034  7ranscontinental  Gas  Pipe  Une  Corp.* . 

8701-1 035  Natural  Gaa  Pipelina  Co.  of  Amenca  * .. 

8791-1036  Natural  Gas  Pipeline  Co.  of  Amenca  * 

S791-1037  Natural  Gas  Pipeline  Co.  of  America  • 

S791-1040  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1041  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1042  Natural  Gas  Rpeline  Co.  of  America  * 

8791-1044  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1045  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1046  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1048  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1049  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1050  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1051  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1053  Natural  Gas  Pipeline  Co.  of  America  * 

S791-1054  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1055  Natural  Gas  Pipeline  Co.  of  America  * 

S791-1056  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1057  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1058  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1059  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1063  Natural  Gas  Pipeline  Co.  of  America  * 

S791-1064  Natural  Gas  Pipeline  Co.  of  Amerwa  * 

8791-1065  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1066  Natural  Gas  Pipeline  Co.  of  America  » 

S791-1067  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1068  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1069  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1070  Natural  Gas  Pipeline  Co.  of  America  • 

S791-1071  Natural  Gas  Pipeline  Co.  of  America  *. 

8791-1072  Natural  Gas  Pipeline  Co.  of  America  » 

8791-1073  Natural  Gas  Pipeline  Co.  of  America  * 

ST91-1074  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1075  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1076  Natural  Gas  Pipeline  Co.  of  America  * 

S791-1077  Natural  Gas  Pipeline  Co.  of  America  * 

S791-1079  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1080  Natural  Gas  Pipeline  Co.  of  America  * 

S791-1081  Natural  Gas  Pipeline  Co.  of  America  * 

S791-1082  Natural  Gas  Pipeline  Co.  of  America  » 

S791-1083  Natural  Gas  Pipeline  Co.  of  America  » 

8791-1084  Natural  Gas  Pipeline  Co.  of  America  * 

ST91-1085  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1086  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1087  Natural  Gas  Pipeline  Co.  of  America  * 

S791-1088  Natural  Gas  Pipeline  Co.  of  America  * 

S791-1089  Natural  Gas  Pipeline  Co.  of  America  * 

S791-1090  Natural  Gas  Pipeline  Co.  of  America  * 

S791-1091  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1092  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1093  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1094  Natural  Gas  Pipeline  Co.  of  America  » 

S791-1095  Natural  Gas  Pipeline  Co.  of  America  » 

8791-1096  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1097  Natural  Gas  Pipeline  Co.  of  America  » 

8791-1098  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1099  Natural  Gas  Pipeline  Co.  of  America  * 

8791-1 100  Natural  Gas  Pipeline  Co.  of  America  > 

8791-1 101  Natural  Gas  Pipeline  Co.  of  America  * 

S791-1 102  Natural  Gas  Pipeline  Co.  of  Arr>erica  * 

8791-1 103  Natural  Gas  Pipeline  Co.  of  America  » 

S791-1 105  7ranscontinental  Gas  Pipe  Line  Corp.  * ... 

8791-1106  7ranscontinental  Gas  Pipe  Une  Corp.  »  ... 

8791 -1 107  7ranscontinental  Gas  Pipe  Une  Corp.  *  ... 

S791-1 108  7ranscontinental  Gas  Pipe  Une  Corp.  *  ... 

S791-1 110  7ranscontinental  Gas  Pipe  Une  Corp.  * ... 

8791  -1 1 1 1  Trunkline  Gas  Co.  * 

S791  -1 11 2  7runkline  Gas  Co.  * 

8791  -1 1 1 3  7runkline  Gas  Co.  * 

8791  -1 1 1 4  7ajnkline  Gas  Co.  * 

S791  -1 1 1 5  7runkline  Gas  Co.  * 

8791-1 1 16  7runkline  Gas  Co.  * 

8791  -1 1 1 7  7runkline  Gas  Co.  * 

S791  -1 1 1 8  7runkline  Gas  Co.  * 

S791  -1 1 1 9  7runkline  Gas  Co.  * 

8791-1 120  Tninkline  Gas  Co.  * _ 

8791-1 121  7runkline  Gas  Co.  * 

8791-1 122  7runkline  Gas  Co.  * 

S791-1 123  7njnkline  Gas  Co.  * 


Recipient 


7ran8CO  Energy  Marketing  Co 

Valero  Industrial  Qaa.  LP 

Consolldatad  Fuel  Supply  of  7exas,  Inc.. 

American  Central  Gas  Marketing  Co 

Consotidatad  Fuel  Supply  of  Texas,  Inc. 

Cok>ny  Natural  Gas  Corp 

Enron  Gas  Marfcetirtg 

Enron  Gas  Marketing 

Enron  Gas  Marketing 

Consolidated  Fuel  Supply  of  Texas,  Inc. 
Corwolidated  Fuel  Supply  of  7exas,  Inc. 

Litxa  Energies.  Inc „..„ 

End  Users  Supply  System 

Entrade  Corp 

Colony  Natural  Gas  Corp 

Continental  Natural  Gas,  Inc. 
Howell  Gas  Management  Co 
Howell  Gas  Management  Co 
Howell  Gas  Managentent  Co 
CokHiy  Natural  Gas  Corp 

Cok>ny  Natural  Gas  Corp 

Enron  Gas  Marketing 

End  Users  Supply  System 

Kogas  Inc 

Entrade  Corp 

Consolidated  Fuel  Supply  of  Texas,  hie 

Associated  Intrastate  Pipeline  Co 

Associated  Intrastate  Pipeline  Co 

Entrade  Corp ™„ 

Entrade  Corp 

Entrade  Corp 

Entrade  Corp 

Entrade  Corp 

Howell  Gas  Management  Co 
Howell  Gas  Management  Co 

AmerKan  Central  Gas  Martteting  Co 

American  Central  Gas  Marketing  Co 

American  Central  Gas  Marketing  Co ..~, 

Enron  Gas  Marketing,  Inc 

Howell  Gas  Management  Co ~. 

American  Central  Gas  Marketing  Co 

American  Central  Gas  Marketing  Co 

Howell  Gas  Management  Co ~~. 

Enron  Gas  Marketing,  Inc -...._.«, 

Enron  Gas  Marketing,  Irtc _... 

Enron  Gas  Marketing,  Inc 

Howell  Gas  Management  Co ~ 

Consolidated  Fuel  Supply  of  Texas.  Inc., 
Consolidated  Fuel  Supply  of  Texas,  Inc., 

American  Central  Gas  Marketing  Co 

Consolidated  Fuel  Supply  of  Texas,  Inc., 

Entrade  Corp „ 

Entrade  Corp „ 

Enron  Gas  Marketing,  Inc 

Consolidated  Fuel  Supply  of  Texas,  Inc.. 

American  Central  Gas  Marketing  Co 

American  Central  Gas  Marketing  Co 

American  Central  Gas  Ktarketing  Co 

American  Central  Gas  Marketing  Co 

Howell  Gas  Management  Co 

Ubra  Energies,  Inc 

Entrade  Corp 

Valero  Transmission  Co 

Victoria  Gas  Corp 

Louisiana  Natural  Gas  Pipelin*,  Inc 

Pontchartrain  Natural  Gas  System 

Masonite  Corp 

Gulf  Coast  Energy,  Inc - 

Entrade  Corp 

Panhandle  Trading  Co 

Eastex  Gas  Transmission  Co 

Tenngasco  Corp 

Panhandle  Trading  Co 

UnKorp  Energy,  Inc ... 

Entrade  Corp „ 

Panhandle  Trading  Co 

Central  Soya  Company,  Irw -~™™. 

Coastal  Gas  Marketing  Co „ 

Transamencan  Gas  Transmission  Corp . 
Associated  Natural  Gas  Co.,  Inc 


DatafiM 


10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 
10-23-90 


Pan  264 
Subpart 


G-S 
Q-S 
Q-S 
Q-S 
G-S 
Q-S 
Q-S 
G-S 
Q-S 
Q-S 
Q-S 
Q-S 
G-S 
G-S 
Q-S 
Q-S 
Q-S 
G-S 
Q-S 
G-S 
Q-S 
Q-S 
Q-S 
Q-S 
Q-8 
Q-S 
Q-S 
Q-S 
Q-S 
Q-S 
Q-S 
Q-S 
G-S 
Q-S 
Q-S 
Q-S 
Q-S 
G-S 
G-S 
Q-S 
G-S 
G-S 
Q-S 
Q-S 
G-S 
Q-8 
Q-S 
Q-S 
Q-S 
Q-S 
Q-S 
G-S 
G-S 
G-S 
Q-S 
G-S 
6-S 
Q-S 
Q-8 
Q-S 
G-S 
G-S 
6-S 
6-8 
Q-S 
Q-S 
G-S 
G-S 
G-S 
G-S 
6-S 
6-S 
6-S 
6-S 
6-S 
6-S 
6-S 
6-S 
6-S 
G-S 


Eat  max. 

daily 
quanMy* 


150.000 

2,000 

105.000 

100.000 

105.000 

150.000 

100.000 

500.000 

200.000 

105.000 

105.000 

10,000 

8,000 

50.000 

150,000 

1,500 

130.000 

130.000 

130.000 

150.000 

150.000 

75,000 

4.000 

150.000 

250,000 

105.000 

250,000 

250,000 

250.000 

250,000 

250.000 

250,000 

250.000 

194.000 

194.000 

30.000 

100,000 

100.000 

150.000 

130.000 

100,000 

100.000 

194,000 

100.000 

70,000 

100,000 

194,000 

105.000 

105.000 

200.000 

105.000 

250.000 

250.000 

200.000 

105.000 

30.000 

30.000 

100.000 

30,000 

194,000 

35.000 

52.000 

400.000 

10.000 

20.000 

380.000 

4.400 

10.000 

100,000 

50.000 

15.000 

60,000 

50.000 

50.000 

50.000 

45.000 

ai50 

150.000 

200,000 

50.000 
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Radpiant 

Owattad 

Part  104 

Subpart 

Eat  max. 

daily 
quantity* 

STV1-1124 

TfwMnr  "rrOo  * 

QaMMQaEnargfaa.b)e_    „        „ 

BHfon  Qw  MirtwinQ.— .„.^.,^...^.^ « ^ 

tO-23-90 

0-S 

20,000 

STV1-112S 

TiuMmOHCft* 

Y»-23-M 

Q-S 

3.000 

8Tt1-112e 

TruntdbwOnCo  • 

Cha«ron  U.&C.  bK —    —        _„     .      

tO-2»-M 

Q-S 

28.000 

STV1-1t27 

TrunMrw^irCo  *       

10-23-W 

Q-S 

100.000 

STtl-1128 

TiunUbw  aa  Oa  • 

TnmMbw  Oa  Oo.  • 

QuMraOaCn 

tO-2»-90 
Y0-23-W 

Q-S 
Q-S 

16.000 

STV1-1129 

ViaoiiaQaCorp 

2.000 

STS1-1130 

TiurMMSaOft* 

TannoiMnCorp 

tO-23-80 

Q-S 

25.000 

STV1-1131 

TfuntdbwaaOo.* 

UmWana  SMa  Qa  Cofp 

tO-23-80 

Q-S 

27.000 

STV1-1Y32 

TninMnr '*TT '^  •    

P8l.bv- -        - 

tO'-ZS-W 

Q-S 

100.000 

STV1-1133 

TninMnt  9a  Ca  ■ 

10-23-90 

Q-S 

500 

8TV1-1134 

TnaMm  Qa  Oo.  • - 

Y0-23-W 

O-S 

1.400 

ST«1-1135 

TrunMM  aaOo  • - 

10-23-M 

Q-S 

15.000 

STSt-IIM 

TivMmQaOR  •    

Uanabw 

10-23-90 

Q-S 

20,000 

STV1-1t37 

TruntdbwtirCo  ■ 

NQC  TfVWportMlon,  lfic.»».«».*w.»M«»...»»»»»». 

10-23-90 

Q-S 

140.000 

STM-1138 

TiunMbwQaOo.* 

10-23-90 

Q-S 

150.000 

STS1-1138 

TrunMna  QaOo.  • 

Pwihandte  Tradtng  Co ».. 

10-23-M 

O-S 

40.000 

STH-1140 

TruntdbwQaOoi*                           _ 

10-23-90 

Q-S 

10.000 

STS1-1141 

TrurMn*  Qa  Oo.  • - 

Unioofp  energy,  kic....- »......»«....m...»^..»....». » 

10-23-90 

Q-S 

100,000 

STtl-1142 

TnaMnoQaOa* - 

QoMan  Qa  Enarglaa,  bw 

10-23-90 

Q-S 

20,000 

Sm-1143 

TnaMrw  Oa  Oa  • - _ „ 

Aoc9M  &WQy  Oovp  »-...»«.»...«»«...»»« w...»*. » 

10-23-90 

G-S 

3.000 

Srtl-1144 

fi^ififfftnf  ^4a  Off  *          

10-23-90 

Q-S 

100,000 

STt1-114S 

TrunUnoQaOa* _.... _ _ 

NQC  Tranaportaflon  bv. ....».....»..»...»—......».«. 

10-23-90 

G-S 

100.000 

STS1-1146 

TiunMnoQaCa*  

Eaala>  Qa  Traiwlailon  Oo ^ 

10-23-00 

Q-S 

3.000 

STS1-1147 

TrunklnaQaCa* 

Eaala  Qa  Ttanawlaaton  Co 

10-23-00 

Q-S 

3.000 

3Tt1-1148 

TnmMntOaOo  * 

10-23-90 

G-S 

50.000 

ST»1-1149 

TrwMbw  dm  Cn  •       

/liwatlci  OinM  Qa  Maliedmi  Co ~.    - J 

10-23-90 

G-S 

75.000 

ST*1-1t50 

TninMHtOaOff  •       

VHC  Qa ffi'ilim  [  P 

10-23-90 

O-S 

200,000 

STVI-ltSI 

T'wnWirw  Oa  Off  •  

VHC  Qaaffytww  l» 

10-23-90 

G-S 

200.000 

STV1-1152 

TiunUrw  Qa  Co.  • - 

10-23-90 

Q-S 

65.000 

STt1-t153 

TrunUbwOaCo.* _ 

Enran  Qa  Mailiaang 

10-23-90 

Q-S 

15.000 

ST»1-1tS4 

Tnjnkfcw  Qa  Oa  • - 

Mounttin  knovt  m  Supply  Co ».»»«.»«»......»»«.».»... 

10-23-90 

Q-8 

55.000 

STM-1156 

Tiuntdbw  Qa  Co  •  

EfmSOO    OOVPxx »....«.. ..M..M..«....M..»«*M......»M»*.M....... 

10-23-00 

G-S 

100,000 

STV1-1156 

TrunMntOaCn*       

Enron  Qa  MarttaOng,  bw .-     —  .. 

EnrenGaMa(kaang.bic .     „     „_ 

10-23-90 

G-S 

15,000 

ST»1-1157 

TrunUna  Qa  Ca  • 

10-23-90 

G-S 

15,000 

ST»1-115e 

TnmMbw  Qa  Co.  ■  _ 

EnkadaCoip ...       ~ 

10-23-90 

G-S 

50,000 

ST»1-1159 

AmaQa  Raaourcaa,  Inc »..»».».»...»«»m.»».^»».» 

10-23-00 

G-S 

250,000 

STM-HflO 

TnaMm  Qa  Ca  • _ 

10-23-90 

G-S 

75,000 

STH-1161 
ST91-1162 

TiunUbw  Qa  Ca  • 

Trurtdbw  Qa  Oo.  ■ ' 

Accaaa  Enafgy  Coip ..» « »...». 

10-23-90 
10-23-90 

G-S 
Q-S 

1,000 
75J0OO 

Tranaanwican  Qa  Tranamiaaion  Coip 

STV1-1163 

TrunMbw  Qa  Oa  ■ 

Aaaodalad  bibaatala  PlpaHna  Co .».....».»«.««.......... 

10-23-90 

Q-S 

10,000 

ST»1-1184 

Panhadto  Cmmm  Plpa  Uno  Ca  * 

Qoktan  Qa  Enargiaa.  bw - 

10-23-90 

G-S 

50,000 

STM-1166 

PaTwndte  CaUm  Wpo  Uno  Oo.  »-... 

MounWnbonASupphrCo...- ™ 

10-23-90 

G-S 

1,000 

STS1-1166 

Pahandto  CaUm  P<po  Un>  Co. »- 

AstodslBd  InQ'utcti  PlpoNrw  Co  ....«».»m..m..«».»..... 

10-23-90 

G-S 

30,000 

3T»1-11«7 

PaTwixSo  Eaan  P^  Uno  Ca  * „.          _. 

FnHnr  Gm  Trwwnwiuuon  Co         

10-23-90 

G-S 

5.000 

STH-1168 

Pwtandto  Eaan  Pip*  Una  Co.  •    .„ .... 

10-23-00 

Q-S 

50.000 

ST»1-1169 

QmittanamfmttmPtfmiln^rjy  »           

VHC  Gm  9vftoni  LP 

10-23-90 

G-S 

75.000 

STH-1170 

Panhad*  Eaan  Pfpo  Una  Co.  * 

V.H.C.  Qa  Syatam.  LP - 

10-23-90 

G-S 

75.000 

ST91-1171 

PanhanSa  Eaalam  P«pa  Una  Ca  • 

Faitn  Qa  Tranamiaaion  Co 

10-23-80 

O-S 

3,000 

STM-1172 

PanHandte  tmmm  P<pa  Una  Co. »   ... 

Eaatax  Qa  Tranamiaaian  Co —     

10-23-90 

G-S 

2,000 

ST91-1173 

Panhanda  EaMm  Pfpa  Una  Co.  • - 

Aaaooialact  Inlraatata  PIpaAna  Co .....«...»»._.. — 

10-23-90 

G-S 

40,000 

STS1-1174 
STtl-1175 

PanhandtoEaMMnPlpaUnaCo.* 

Panhanita  EaMm  Pipa  Una  Co.  • 

10-23-90 
10-23-90 

G-S 
G-S 

50,000 
3.000 

Eaatax  Qa  Tiansnwaion  co...~.. — ..— -....- 

STW-1176 

Panhanda  EaMwn  Plpa  Una  Ca  • ..._                 

10-23-90 

G-S 

75.000 

STS1-1177 

Panhanda  EaMm  P^  Una  Ca  • 

MounMn  ban  «  Supply  Co 

10-23-00 

G-S 

500 

ST»1-1178 

Panhanda  EaMmf^pa  Una  Ca> _   .  .... 

Eaatai  Qa  Tranamiaaion  Co 

10-23-90 

G-S 

7,000 

ST»t-t17» 

PMihandtoPiiliM  Pt^\lnm  Cn  •                     

10-23-00 

G-S 

200,000 

ST»1-1ieO 

Panhanda  Cartam  Plpa  Una  Co.  • 

Eaataai  Qa  Tranamiaaion  Co 

10-23-90 

G-S 

1.000 

srrn-1181 

ST9t-1182 

Panhanda  Cartaw  Pfpa  Una  Co.  * 

Pant^vlto  P—^w  Ptfm  tkmCrt  »                 

Eaatax  H»<>ocartiona.  bic 

c.iii  fimm  Tt»namlMion  Co _ 

10-23-90 
10-23-90 

O-S 
G-S 

50.000 
IJOOO 

STtl-1183 

r«nhanit«  TmIbiii  n|ii  1  liii  Tii  '                              , 

1  irii'i'a"!  ^Wa  QaCorp 

10-23-90 

G-S 

40.000 

ST»t-1184 

PwitwidtoEMtanP^  Una  Cn* 

FaMirn  '^m  TrananriMbm  Cn 

10-23-00 

G-S 

3.000 

STS1-118S 

srr»i-it86 

Panhanda  EaMam  Plpa  Una  Co.> 

Mountabt  bon  «  Supply  Co 

10-23-80 
10-23-90 

G-S 
G-S 

20 
500 

ST»1-tie7 

Pinhanda  Eaalam  Pfpa  Una  Co.»..„ „ 

Eaalax  Qa  Tranamiaaion  Co 

10-23-90 

G-S 

SOO 

ST»1-t188 

Eaalai  Qa  Tranamiaaion  Co 

10-23-90 

G-S 

1.000 

ST>1-1t«9 

ranlmiili  Taitiiii  r^ii  1  rm  Pii ' „ 

10-23-90 

Q-S 

60,000 

STH-1190 

f^Milwida  Eaiam  Plpa  Una  Co.* _    

Cotenf  Naiufal  Qa  C»p .- 

ASSBCiflHBQ  invVStflwB  f^DflHnO  CO  •<**•>■■•••*><■■•<»>■••■■<■»••• 

10-23-90 

Q-S 

5OJ0OO 

ST91-1191 

10-23-90 

G-S 

35,000 

S7»1-1t92 

Panhanda  Eaalam  Plpa  Una  Co.» 

10-23-90 

Q-S 

50,000 

S7»1-1193 

PwihwKSa  Eaalam  Plpa  Una  Co.*. 

Failii  Qa  Tianamiiaion  Cn 

10-23-90 

Q-S 

5.000 

STH-tt»4 

F^nhanda  Eaalam  Plpa  Una  Co.* 

Eaainc  Qa  TranamiaHon  Co .~. 

10-23-90 

G-S 

SOO 

STVt-1195 

Mgonqubi  Qa  Tranamlaalon  Co _. 

10-23-90 

B 

lojno 

STV1-1196 

10-23-90 

G-S 

1,000.000 

STO1-1197 

WoA^it"  6a  Tranarniaiton  Co 

10-23-90 

Q-S 

10,000 

Sr»1-119e 

ArWa  Enargy  ftaaouroa - 

AfMs  Enwgy  MWnVtfn^ 

10-23-90 

O-S 

10,000 

ST»1-t199 

llann,  Inc     

10-23-90 

C 

12.000 

ST91-1200 

Tranamwalam  Plpafcia  Co. — 

Efwoo  Qst  Mif^vttn^  lnc.........«..».»...».*»....... »... 

10-24-00 

Q-S 

50,000 

STBI-taOl 

T'BfffWfWW  Plp#%'^  Oj      M •■.•.» 

Mtet^  UvteMng  no 

10-24-00 

G-S 

20,000 

ST»1-t202 

Ontorailo  tnHtntala  Rm  Co  *  

Texaco  Om  Mahceflng.  Inc 

10-24-90 

G-S 

300 

STO1-1903 

Cotorado  tn»w»tatB  Gas  Co.* __        

Wsstom  Qai  f^DCWSOf* w...... 

10-24-90 

Q-S 

50,000 
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OodMt  No.  and  transporter/seHer ' 


ST91 

ST01 

ST81 

ST91 

ST91 

ST01 

ST91 

ST91 

ST91 

ST91 

ST91 

ST91 

ST91 

ST91 

ST91 

ST81 

ST91 

ST91 

ST91 

ST91 

ST91- 

ST91- 

ST91- 

ST91 

ST91- 

ST91 

ST91 

ST91 

ST91- 

ST91 

ST91 

ST91- 

ST91- 

ST91- 

ST91 

ST91 

ST91 

ST91- 

ST91 

ST91- 

ST91- 

ST91 

ST91 

ST91- 

ST91- 

ST91 

ST91 

ST91- 

ST91- 

ST91- 

ST91- 

ST91 

ST91- 

ST91- 

ST91- 

ST91 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91 

ST91 

ST91- 

ST91- 

ST91- 

ST91- 

ST91 

ST91- 

ST91 

ST91 

ST91 

ST91- 

ST91 

ST91 

ST91- 


1204 

1205 

1206 

1207 

1208 

1209 

1210 

1211 

1212 

1213 

1214 

1215 

1216 

1217 

1218 

1219 

1221 

1222 

1223 

1224 

1225 

1226 

1227 

1228 

1229 

1230 

1231 

1232 

1233 

1235 

1236 

1237 

1238 

1239 

1240 

1241 

1244 

1245 

1246 

1247 

1248 

1249 

1250 

1251 

1252 

1253 

1254 

1255 

1256 

1258 

1259 

1262 

1263 

1264 

1265 

1266 

1267 

1268 

1269 

1270 

1271 

1272 

1273 

1274 

1275 

1276 

1277 

1278 

1279 

1280 

1282 

1283 

1284 

1285 

1286 

1288 

1289 

1290 

1292 

1293 


Colorado  Intaraiata  Gaa  Co.*... 
Colorado  Intaraiata  Qa  Co.*.„ 
Colorado  Iniaratata  Ga  Co.*... 
Col.orado  Intarstata  Ga  Co.*.. 
Colorado  Intaraiata  Ga  Co.*... 
Colorado  Intarstata  Ga  Co.*.„ 
Colorado  Intarstata  Ga  Co.*... 
Colorado  Intarstata  Ga  Co.*... 
Colorado  Intarstata  Ga  Co.*... 
Colorado  Intarstata  Ga  Co.*... 
Colorado  Intarstata  Ga  Co.*.- 
Colorado  Intarstata  Ga  Co.*... 
Colorado  Intarstata  Ga  Co.*... 
Colorado  Intarstata  G«  Co.*.. 
Colorado  IntarsUta  Ga  Co.*.. 
Colorado  Intarstata  Ga  Co.*. 
Colorado  Intarstata  Ga  Co.*.. 

Colorado  Intarstata  Ga  Co.* 

Colorado  Intarstata  Ga  Co.* 

Colorado  Interstate  Ga  Co.* 

Colorado  Interstate  Ga  Co.* 

Colorado  Interstate  Ga  Co.* 

Colorado  Interstate  Ga  Co.* 

Colorado  Interstate  Ga  Co.*..... 
Colorado  Interstate  Ga  Co.*.. 
Colorado  Interstate  Ga  Co.*.. 
Colorado  Interstate  Ga  Co.*.. 
Colorado  Interstate  Ga  Co.*.. 
Colorado  Interstate  Ga  Co.*.. 
Colorado  Interstate  Ga  Co.*... 
Colorado  Interstate  Ga  Co.*... 


Natural  Ga  Pipeline  Co.  of  America  * 

Natural  Ga  Pipeline  Co.  of  America  * 

Natural  Ga  Pipeline  Co.  of  America  * 

Natural  Ga  Pipeline  Co.  of  America  » 

Natural  Gas  Pipeline  Co.  of  America  * 

Natural  Ga  Pipeline  Co.  of  America  *.. 
Natural  Gas  Pipeline  Co.  of  America  *.. 
Natural  Gu  Pipeline  Co.  of  America  *.. 
Natural  Ga  Pipeline  Co.  of  America  *.. 

Natural  Ga  Pipeline  Co.  of  America  • 

I»latural  Ga  Pijaeline  Co.  of  America  » 

Natural  Ga  Pipeline  Co.  of  America  * 

Natural  Ga  Pipeline  Co.  of  America  * 

Natural  Ga  Pipeline  Co.  of  America  * 

Natural  Ga  Pipeline  Co.  of  America  * 

Natural  Ga  Pipeline  Co.  of  America  * 

Natural  Ga  Pipeline  Co.  of  America  * 

Natural  Ga  Pipeline  Co.  of  America  * „ 

Natural  Ga  Pipeline  Co.  of  America  *.. 
Natural  Ga  Pipeline  Co.  of  America  *.. 


Natural  Ga  Pipeline  Co.  of  America  » 

Natural  Ga  Pipeline  Co.  of  America  * 
Natural  Ga  Pipeline  Co.  of  America  * 
Natural  Ga  Pipeline  Co.  of  America  * 
Natural  Ga  Pipeline  Co.  of  America  * 
Natural  Ga  Pipeline  Co.  of  America  * 
Natural  Ga  Pipeline  Co.  of  America  * 
Natural  Ga  Pipeline  Co.  of  America  * 
Natural  Ga  Pipeline  Co.  of  America  * 
Natural  Ga  Pipeline  Co.  of  America  * 
Itatural  Ga  Pipeline  Co.  of  America  * 
Natural  Ga  Pipeline  Co.  of  America  * 
Natural  Ga  Pipeline  Co.  of  America  * 
Natural  Ga  Pipeline  Co.  of  America  * 
Natural  Ga  Pipeline  Co.  of  America  * 
Natural  Ga  Pipeline  Co.  of  America  * 
Natural  Ga  Pipeline  Co.  of  America  * 
Itatural  Ga  Pipeline  Co.  of  America  * 

Superior  Offstwre  Pipeline  Co 

ColumlM  Gulf  Transmission  Co.* 

Columbia  Gulf  Transmission  Co.* 

Columbia  Gulf  Transmission  Co.* 

Columijia  Gulf  Transmission  Co.* 

Columbia  Gulf  Transrnission  Co.* 

Columbia  Gulf  Transmission  Co.* 

Columtjta  Gulf  Transmission  Co.* 

Columbia  GuH  Transmission  Co.* 

Columbia  Gulf  Transmission  Co.* 

Columbia  Gulf  Transmission  Co.* - 


Redpterrt 


Coastal  Ga  Martwiino  Co 
a  «  E  Ga  Mailialing,  bw.. 
Ouivba  Ga  Co 


Chavron  U.SA.  Inc 

Coatal  Ga  Mwfcatbig  Co 

Waatam  Qa  Procaaaora 

Fuel  Raaouroa  Davalopmant  Co . 
Fuel  Raaouroa  Davalopmant  Co . 

WiHiama  Ga  Mwtietbtg  Co 

Union  PacHIc  Fuels,  bw ...„. 

Coaatal  Ga  Marlwting  Co. 

Hadaon  Ga  Systama,  bw 

Hadaon  Ga  Syatama,  Inc.. 

Aaaoctatad  bttrastate  Pipeline  Co . 

Grand  Valley  Ga  Co 

Accaa  Energy  Corp , 

Western  Ga  Procaaora.. 

Chevron  USA  bw 

Ctievron  USX  Inc 

Grand  VMoyGa  Co.. 


Sinda  OH  Corp.. 

Williams  Ga  Marketing  Co.. 


Watem  Ga  Proceasors.. 

MGTC,  Inc 

Ouivira  Ga  Co.. 
MGTC,  Inc 


Coastal  Ga  Marketing  Co.- 
Coastal  Ga  Marketing  Co... 
MGTC,  Inc „.. 


Watem  Ga  Processors 

Coatal  Ga  Marketing  Co 

Associated  Intraatate  Pipeline  Co ...... 

Associated  Intrastate  PipHne  Co 

American  Central  Ga  Marketing  Co. 
American  Central  Ga  Mariteting  Co. 
American  Central  Ga  Marketing  Co . 

Continental  Natural  Gaa,  Inc 

Gulf  Ohio  Corp 

Coastal  Stata  Ga  Tranamission  Co 
American  Central  Ga  Mwketing  Co. 

American  Central  Ga  Marketing  Co 

Coastal  Stata  Ga  Transmission  Co..... 

Continental  Natural  Gaa.  Inc 

American  Central  Ga  Marketing  Co 

Peopia  Ga  Ugnt  and  Coke  Co.  (THE) 

Coastal  Stata  Ga  Tranamission  Co 

Coatal  Stata  Ga  Tranamission  Co 

American  Central  Ga  Marketing  Co 

American  Central  Ga  Marketing  Co 

Coastal  Stata  Ga  Transmission  Co 

Coastal  Stata  Ga  Transmission  Co 

DYCo  Ga  Marketing  ...„ 

Nortt>em  lllinoia  Ga  Co « 

Associated  Irrtrastata  Pipeline  Co „ 

Assodatad  Intrastate  PIpeSne  Co 

Associated  Intrastate  Pipeline  Co 

Associated  Intrastate  Pipeline  Co 

Associated  Intrastate  Pipeline  Co 

Energy  Mari(eting  Exchange,  Inc 

Energy  Marketing  Exchange.  Inc 

CENTRANCorp 

Northern  lllinoia  Ga  Co 

DYCo  Ga  Marketing 

Gulf  Ohio  Corp.. 

Continental  Natural  Gas.  bw 

ManvHIe  Sala  Corp  ..„ 

Energy  Marketing  Exchange,  Inc... 
Energy  Martteting  Exchange  Inc.... 
Associated  Intrastate  Pipeline  Co . 

Consumers  Power  Co 

Natural  Ga  Clearinghoua,  bw 

SNG  Trading  Co 

TXG  Ga  Mari(eting  Co ... 

Teja  Power  Co 

PSI.  Inc 

Penmon  Ga  Marketing  Co. 
Koch  Hydrocartxxis  Co. 
NGC  Transportation,  Inc 
Energy  Marketing  Exctiange,  Inc 
Energy  Mariteting  Exctwige,  Irw 


Data  filed 


10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-80 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
12-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-00 
10-24-00 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
12-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-00 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-00 
10-24-90 
10-24-90 
10-24-80 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-00 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 
10-24-90 


Part  284 
Subpart 


Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-« 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Eat  max. 

daily 
quantity* 


20,000 

7S.000 

12.000 

145.000 

7,000 

20,000 

6,000 

3.000 

10,500.000 

25,000 

50.000 

100.000 

100,000 

15,000 

30.000 

20,000 

55,000 

20,000 

5,000 

5,000 

10.000 

100.000 

10.000 

5.000 

2.500 

20.000 

50.000 

30,000 

3,000 

1,500 

1.200 

170,000 

250.000 

250.000 

250,000 

250.000 

171.000 

15.000 

250,000 

250.000 

250,000 

250.000 

50.000 

250,000 

250,000 

250,000 

100.000 

250,000 

250,000 

250,000 

250,000 

100,000 

2.500 

170,000 

170,000 

300.000 

200.000 

150.000 

50,000 

50.000 

50,000 

10.000 

50,000 

70,000 

171.000 

3.500 

35,000 

50,000 

170,000 

5,000 

50.000 

20,000 

120,000 

20,000 

20,000 

20,000 

100,000 

35,000 

75  000 

25,000 
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0—.^  «-«.,-... 

• 

^ ■_■ M. 

nvG^nvni 

<«« 

PaKSM 

SubpMt 

Eat  max. 

daly 
quantity* 

SIVt-MM 

Ti  iiiiifmini.tj,*n.. 

te-M-w 

0-8 

20.000 

STM-taS 

CotowbH  am  If—Blwun  Ca* 

TataaftoMrOMp-.    __ 

10-24-90 

94 

190.000 

STti-tase 

Houttott  <?W  ¥"f>v^  Corp                 

tO-24-90 

o-« 

40.000 

ST»»-t»7 

ni ,^  .1 ,,  ri],  injii  r>H» 

t^-24-90 
10-24-90 

0-8 

o-a 

90.000 

ST»t-12M 

CqtwHy^GiOT'Wiir'ii'i"  Co* 

HouatoM  aaa  fidianpa  Ceip -«»».»...»...»«....»..» 

ChawBw  UAA..  He 

100,000 

STM-tae 

CotowmOiOTniMiiWiCo* 

10-24-90 

0-8 

00.000 

ST»t-t300 

CliaMeR  UtA,  bw -. 

10-24-90 

0-8 

60.000 

ST»t-t301 

10-14-90 

Q-« 

20.000 

STtr-taoe 

10-24-90 

0-8 

100.000 

STti-ta» 

10-24-90 

04 

34,000 

ST»1-1304 

OolnwWi  (km  TVwwiMlw  Co »       

TaaaBCMIoaaa,tae                 

10-2^-90 

0-8 

5,000 

ST»t-ta06 

10-24-90 

0-8 

79,000 

ST»t-taoe 

Er«adaOaip. 

Unto*  TaMaPMvtMH  Corp    .. 

XV&^iW 

10-24-90 

G-S 

15,000 

ST»1-t307 

Cq'fuffiWtq^Tl'ii  'ii'ii    ^i>»       

10-24-90 

0-8 

90,000 

sm-taoe 

Cqtiifli'in^yi'i-'ii'o'  ^0' 

10-24-90 

Q-S 

2,000 

ST»t-t3M 

Cq>wnWiQMiT'i"i"'ii'n"  Co'                       ,  „ 

Uf^trir'  1>f  8)atiwa.  Inc 

10-24-90 
10-24-90 

0-8 
0-8 

121,500 

STtt-taio 

Cohffxti'i  <Mf  Till    i||i|i    f"^ ' 

TeM  MbwtaNM  Cbkp  ...._. 

iiiBtlatal  InmMi  npllna  Co..-..            

100,000 

STt1-t311 

10-24-90 

G-8 

49.000 

STtl-1312 

ColumMi  Om  TUnwniwion  Ca' 

Taxaoo  Qaa  MaNialnii  btc 

10-24-90 

O-S 

40,000 

STtl-1313 

OduttttOmtmrnHmi^Co* 

10-24-90 

0-8 

90,000 

Sm-1314 

CqhmWgq^T'nir'ii'n"  ^-!>' 

Biabop  P^atrn  Oaip 

10-24-90 

0-8 

100,000 

STtl'tSIS 

rf|h_M.  nyi  T^...-!..!. .  r>>  t 

10-24-90 

O-S 

90000 

ST»1-t3ie 

Cotonbta  Qu>  Trmwillon  Ca* 

10-24-90 

O-S 

75,000 

STf1-t817 

CtkjnUm  Gm»  TtiwrtMton  Ca' 

QinM  fiuMl^  Com 

10-24-90 

O-S 

40,000 

STtt-tsie 

r^P-tr^  ti^ T^Miiniiiluii  '"-o * 

CXS  NGL  OMaton.  C8K  Efwigy  Oc»|>!.".Zl!"!!!~!!!! 

10-24-90 

Q-S 

100,000 

STM-1J19 

Cctunttm  om  Tttimm^on  Ca* 

10-24-90 

Q-S 

05,000 

STt1-1»0 

Cr<iiity«(ltJiTHwlifl|Mi  no»       

10-24-90 

O-S 

29,000 

ST»t-t«1 

Coiumtiia  Qtm  Tm—mauii  Co.* 

Pol,  tnc  -..».».....— ......».M.-M.  »M.......»»»..»....»..»...»..... 

10-24-90 

Q-S 

25,000 

STtl-1322 

ColumUa  Qttf  TIM— iMai  Co.* __. 

LoMara  PIpilnaCe 

10-24-90 

Q-S 

50,000 

ST»1-1323 

Tranaanwiloa  Natwal  Qaa  Coip 

10-24-90 

O-S 

90,000 

STff1-t324 

ColumM  Qui  TrinwiiMiuii  Ca* - 

MkM  NMMri  Oaa,  Ine 

10-24-90 

O-S 

30,000 

ST91-132S 

CahantM  Q»M  TmmUmon  Ca» 

Mob!  Nabm  Qaa.  me   

10-24-90 

O-S 

60,000 

STBi-iaa 

Cq^ufiWaQ^^'^ri"  II  n'  *>* 

MqW  "itii'il  flat  tne 

10-24-90 
10-24-90 

O-S 
0-8 

6,000 

ST»1-ia87 

CohanUa  On*  Tnimiimtm  Co.* 

45,000 

STBi-iaa 

Tfltal  MnatomaCorp 

10-24-90 
10-24-90 

0-8 
0-8 

9,000 

STti-taa 

CotiimWi  Qi*  TfifwmiMhm  Co »      

100,000 

STri-1330 

CohimMi  QiM  Ttwimnmian  Co.*....- „ 

Murtt  Qaa  Martia>Kq  Corp ^ 

10-24-90 

Q-S 

45.000 

STri-1391 

CokantM  Qui  Trmwiirtow  Co.* 

BP  Qm  Mwtwina  Co.- - 

10-24-90 

Q-S 

50.000 

ST»1-13» 

OifufxtM  Gitf  TfwwiiiiBn  Co  * 

Tan^on  Qm  MarliaMnn  Co 

10-24-90 

O-S 

30,000 

STtt-1333 

COkartM  (km  Ti— niMlui'i  Co  * 

10-24-90 

O-S 

25.000 

STB1-iaS4 

ColumHa  Qui  TimwiMuii  Cb.» 

CekMVtim  OiM  TibmbiHi nn*      '"    .  

10-24-90 
10-24-90 

O-S 

Q-S 

75.000 

STtl-1336 

CHywofiH  fltiTMocli  Mat  9m  M«1iallna  Co 

190,000 

ST»1-133e 

Colurnw  am  Twr—mnow  Co* .... 

BP  Qaa  IHC - 

10-24-90 

Q-S 

30.000 

ST91-1337 

Cobmtila  Qui  TnramMoR  Ca* 

IMntarabtf  Corp 

10-24-90 

G-S 

30,000 

STt1-13M 

CofcwOH  Qui  TwnwumBn  Ca* ....... 

Hadiori  Qaa  Syatamai  Inc » 

10-24-90 

Q-S 

20.000 

STtl-133* 

ColumMi  QUI  TNwwiwIon  Ca* 

Union  Taaaa  ^Maum  Corp 

Hum  CM  Co - 

10-24-90 

Q-S 

90.000 

ST91-1340 

CntiimM  (lul  TnnamitAm  Co  * 

10-24-90 

Q-S 

35.000 

STtl-1341 

Cotumtta  Qui  TnramiMlon  Ca* 

10-24-90 

Q-S 

40.000 

ST91-13tt 

CokimMa  Qi«  TnnamMon  Co.* 

Total  l4btatoma  Corp - ««—..—.... 

10-24-90 

Q-S 

75.000 

STt1-13«S 

CdumM  Om  TwniilMlBn  Ca* 

WkiierabaN  PIpalna  Corp ».»..»...*»»»»».... 

10-24-90 

O-S 

10.000 

STH-1344 

Columbia  Qui  TwnwwMlen  Co.* _. 

Mob*  01  Corp -„,.- 

10-24-90 

Q-S 

20,000 

STt1-134S 

Cdumbia  Qui  Tiiiiiwtuii  Ca* . 

10-24-90 

G-S 

50,000 

STtl-1346 

Columbia  Qui  Twmmiiilun  Ca* 

Toxaa  Eaatam  Qaa  Sarvieaa  Co 

10-24-90 

G-S 

5.000 

STtl-1347 

Columbia  Qui  TmnMenCa* „ 

UniOVI  TMM  PiVOlMIVtl  wOfp**«**»H<»>«>**M»»*>—>»*»*»" 

10-24-90 

G-S 

60.000 

ST»1-134« 

Columbia  Qui  TfwwwMion  Ca* 

Enron  Qaa  MMama  me —     -    ._     

10-24-90 

Q-S 

130.000 

STt1-134a 

Natural  Qae  l^palni  Co.  a*  Amwica  * 

Cbawon  U.8A.  Inc ....... 

10-25-90 

Q-S 

1.300 

STti-iaeo 

Natural  Qas  n^aftw  Co.  ol  Amarica  * _. 

Chanren  U.8A,  mc 

10-25-90 

G-S 

60.000 

STt1-136t 

Natural  Qaa  WpHni  Co.  el  Anwrica  * 

Cbawon  U.SA,  mc ~ 

10-25-90 

Q-S 

90,000 

ST»1-13S2 

Natural  Qaa  npalna  Co.  ol  Amarica » 

Cbavfon  U.SA.  mc 

10-25-90 

Q-S 

90.000 

STffl-1363 

Natural  Qaa  Plpatna  Co.  ol  Amarica  *..„ 

Natural  Qaa  P^aHrw  Co.  ol  Amarica  * 

Meb8  Oi  Ogrp 

10-25-90 
10-25-90 

G-S 
G-S 

20.000 

ST»1-13S4 

Owwron  U.SA.  Inc 

30.000 

ST91-13S6 

Natural  Qaa  WpHni  Co.  ol  Amarica  *„ - 

NaanI  Qaa  PIpalna  Co.  ol  Amarica  *_... ., 

MoblOHOorp .._      

10-25-90 
10-25-90 
10-25-90 

Q-S 
Q-S 
G-S 

290.000 

ST91-1386 

Met*  01  Corp „        

100.000 

ST91-1357 

Natural  Qaa  l^palna  Co.  ol  Amarica  * 

MobMOICorp ™ „ 

290.000 

STH-13M 

Natural  Qaa  Ptpiini  Co.  ol  Arawica  * 

MoHl  Oa  Corp , 

10-25-90 

G-S 

^20sxtQ 

ST91-1350 

Natural  Qaa  Ptpabw  Ca  ol  Amarica  * ..     

CataipWai.  me 

10-25-90 

G-S 

10.000 

ST91-13eO 

Naam Qaa PipalnaCaol Amarica* . 

MobiOiOorp „     

10-25-90 

O-S 

290.000 

ST91-13S1 

Natural  Qaa  WpUm  Ca  ol  Amarica  * _„ 

Owwfon  U.SA.  me 

10-25-90 

O-S 

60.000 

ST91-13K 

Natural  Qaa  l^alni  Co.  ol  Amarica  *..... 

CKawon  U.S.A..  me 

10-25-90 

O-S 

11.800 

STW-13B3 

Natural  Qaa  Pfpalna  Ca  ol  Amarica  * 

LTV  Slaal  Co 

10-25-90 

G-S 

15.000 

ST91-13S4 

Natural  Qaa  PtpaMa  Co  ol  Amarica  * .._. 

lluualuii  Qaa  Exchange  Corp.. «,...„..„.„.,......„ 

10-25-90 

Q-S 

190.000 

ST91-13a6 

Natural  Qaa  PIpalna  Co.  ol  Amarica  * _       

Chevron  U.SA.  mc . 

10-25-90 
10-25-90 
10-25-90 

Q-S 
G-8 
G-S 

25.000 

ST91-13M 

NafejrH  Qaa  Wpalwi  Co.  el  Amarica  * 

Naam  Qaa  npallna  Co.  el  Amarica  * 

Cbawon USA.  me 

120.000 

ST»1-13«7 

Chawon  U.SA,  Ine . 

30.000 

STB1-13M 

Nafem  Qaa  PIpataa  Ca  el  Amarica  * „ 

Chawn  U.aA..  me 

10-25-90 

G-8 

5.000 

ST91-13aB 

Nafeni  Qaa  npatrw  Co.  el  Amarica  * 

MtobHOICerp 

10-25-90 

0-8 

250.000 

ST91-1370 

Naam  Qaa  Plpafcia  Co.  eH  Amarica  * 

Mob*  «  Corp....„_ 

10-25-90 

<»-•     . 

90,000 

ST91-i371 

Nabnl  Qaa  riiiallin  Ca  of  America  * 

Mob!  Oi  Corp „ 

10-25-90 

0-8 

2S0.00O 

ST»1-1372 

NMural  Qaa  PIpaiRa  Ca  ol  Amarica  *.                 

Naam  Qaa  Plpalna  Co.  ol  America  *.. 

10-25-90 
10-25-90 

SI 
G-S 

90.000 

STB1-13T3 

Mob*  Oil  Corp ™ . 

290.000 
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Docfcat  Na  and  banaponer/seller ' 


ST91- 

8T91- 

ST01- 

8T91- 

ST91- 

ST01- 

ST91- 

ST01- 

ST91- 

ST91- 

8T91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST01- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91 

ST91- 

ST91- 

ST91 

ST91- 

ST91- 

ST91- 

ST01- 

ST91 

ST91 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST01- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91 

ST91 

ST91 

ST91 

ST01 

ST91- 

ST91- 

ST91- 

ST91- 

ST01- 

ST01- 

ST91- 

ST91- 

ST01- 

ST91- 

ST91- 


374  Natural  Qaa Pipe9naCaoi  America*.. 

375  Natural  Qaa  Pipoana  Ca  ol  Amarica  *.. 

376  Natural  GaaPlpalnaCaol  America*.. 

377  Natural  Qaa  Plpam*  Co.  ol  Amarica*.. 

378  Natural  Qaa  Pipalna  Co.  ol  America*. 

379  Natural  GaaPlpaima  Gaol  Amarica*. 

380  Natural  GaaPlpaina  Co.  ol  America*. 

384  Natural  GaaPlpalnaCaol  Amarica*. 

385  Natural  Qaa  PipalneCaol  America*.. 

386  Natural  Qaa  Pipeline  Ca  ol  America  *- 

388  Natural  Qaa  Pipalne  Co.  ol  America  *. 

389  Natural  Qaa  Pipalne  Co.  ol  America  *. 

390  Natural  Gaa  Pipelne  Co.  ol  America  *.. 

391  Natural  Gaa  Pipalne  Ca  ol  America  *. 

394  Natural  Qas  Pipeline  Co.  d  America  * 

395  Natural  Qas  Pipeline  Co.  of  America  * 

397  Natural  Gas  Pipeline  Co.  ol  America  *.. 

396  Natural  Gas  Pipeline  Co.  ol  America  *. 
399  Natural  Gas  Pipalne  Co.  ol  America  *...„. 

401  Natural  Qas  Pipeline  Co.  ol  America  * 

402  Natural  Gas  Pipalne  Co.  ol  America  * 

403  Natural  Gas  Pipalne  Co.  of  America  ' 

404  Natural  Gas  Pipeline  Co.  of  America  * 

405  Natural  Gas  Pipalne  Co.  of  America  * 

406  Natural  Gas  Pipalne  Co.  of  America  * 

407  Natural  Gas  Pipalne  Co.  of  America  * 

408  Natural  Gas  Pipalne  Co.  of  America  ' 

409  Natural  Gas  Pipelne  Co.  of  America  ». 

41 1  Natural  Gas  Pipelne  Co.  of  America 

412  Natural  Qas  Pipelne  Co.  of  America 

413  Natural  Gas  Pipelne  Co.  of  America. 

414  Natural  Gas  Pipelne  Co.  of  America. 

415  Natural  Gas  Pipelne  Co.  of  America 

416  Panhandle  Eastern  Pipe  Line  Co 

417  Caprock  PInelne  Co 

418  Williston  Baain  Interstate  P/L  Co 

419  Texas  Gas  Tranamisaion  Corp....... „_.. 

420  Texas  Gas  Transmission  Corp .. 

421  Texas  Gas  Transmission  Corp 

422  Texas  Gas  Tranamisaion  Corp.* 

423  Texas  Gas  Tranamisaion  Corp.* 

424  Texas  Gas  Tranamisaion  Corp.* 

425  Texas  Gas  Transmission  Corp.*.. 

426  Texas  Gas  Transmission  Corp.* .... 

427  Texas  Gas  Tranamiasion  Corp.*.... 

428  Texas  Gas  Trartsmisaion  Corp.* .... 

429  Texas  Gas  Transmission  Corp.*.... 

430  Texas  Gas  Transmission  Corp.'  .... 

431  Texas  Gas  Transmission  Corp.'.... 

432  Texas  Gas  Transmission  Corp.'.... 

433  Texas  Gas  Tranamisaion  Corp.*.... 

434  Texas  Gas  Tranamiasion  Corp.'.... 

435  Texas  Gas  Tranamisaion  Corp.' ..... 

436  Texas  Gas  Trartsmisaion  Corp.' 

437  Texas  Gas  Trarwmisslon  Corp.* 

438  Texas  Gas  Tranamiasion  Corp.' 

439  Texas  Gas  Transmission  Corp.' 

440  Texas  Gas  Transmission  Corp.' 

441  Columbia  Gas  Transmission  Corp. 

442  Columbia  Gas  Tranamisaion  Corp.. 

443  Columbia  Gas  Transmission  Corp. 

444  Columbia  Gas  Transmisaion  Corp .. 

445  Columbia  Gaa  Transmission  Corp .. 

446  Columbia  Qaa  Tranamisaion  Corp .. 

447  Columbia  Qaa  Transmisaion  Corp.. 

448  Sea  Robin  Pipelne  Co 

449  United  Gaa  Pipe  Line  Co 

450  El  Paao  Natural  Gaa  Co.* 

451  El  Paso  Natural  Gaa  Co.* 

452  El  Paao  Natural  Gas  Co.*. 

453  El  Paso  Natural  Gas  Co.*. 

454  El  Paso  Natural  Qas  Co.*. 

455  El  Paso  Natural  Gas  Co.*. 

456  El  Paao  Natural  Gas  Co.*. 

457  El  Paso  Natural  Gas  Co.*. 

458  El  Paso  Natural  Gas  Co.*.. 

459  El  Paso  Natural  Gas  Co.*.. 

460  El  Paao  Natural  Gas  Co.*. 

461  El  Paso  Natural  Gas  Co.*.. 

462  El  Paso  Natural  Gas  Co.*.. 


Recipient 


CtMwon  U.SA,  Inc.. 
Cbawon  U.SA,  Inc.. 
CtWMon  U.SA,  mc.. 
MegaNahaalQaaCo. 


CMnna  Oaa  Supply  Corp.. 
CMzana  Oaa  Supply  Corp„ 
Gaa  Co 


Qoldan  Gaa  Enargiea,  Inc . 
Excel  Qaa  MartwinQ.  Inc .. 
Qoldan  Gaa  Energlaa,  Inc . 

CatarpMv.  Inc 

CaterpHar,  Inc »...._........ 

MegaNabiraiQatCo. 


Qoldan  Gaa  Energlaa.  Inc- 
DaM  Qaa  Pipelnaa  Corp.„. 
Mob!  Natural  Gaa.  Inc 

CMzana  Oaa  Supply  Corp.... 
Dayton  Powr  and  Light  Co. 

Mega  Natural  Qaa  Co..~ 

MobI  Natural  Gaa,  Inc 

MoHl  Natural  Gaa.  mc 

Mob!  Natural  Gaa.  mc 

Mob!  Natural  Gaa.  mc 

Chawon  U.SA.  Inc.. 
Chevron  U.SA,  Inc.. 

Delhi  Gaa  Pipeline  Corp 

Mega  Natural  Gas  Co 

Santanrta  Natural  Gas  Corp 

Tranaoo  Energy  Marketing  Co.... 

Enron  Gas  Marketing,  Inc 

Tranaco  Energy  Marketing  Co.... 
Seagul  Martceting  SenHcea.  Inc . 

Cokimbia  Qas  of  Ohio,  Inc 

Wealar  Tranamiaaion  Co 


Louia  Drayfuaa  Energy  Corp . 
Louie  Drayfuaa  Energy  Corp . 
Broad  S»eet  Oi  &  Gas  Co.... 

Tex/Con  Gaa 

ANR  Gathering  Co „ 

Direct  Gas  Supply  Corp 

Creeoenl  Gaa  Corp 

TXQ  Oaa  Martcetmg  Co 

Caiamounl  Natural  Gas,  Inc.. 
Catamount  Natural  Gaa,  Inc.. 
ANR  Gathering  Co . 

ANR  Gelhering  Co 

ANR  Gathering  Co ........ 

GoH  Ohio  Corp _... 

TXQ  Qaa  Martieling  Co. 

Entrade  Corp 

Penntech  Papers,  Inc.. 
Tex/Con  Gas  Marketing  Co.. 

Entrade  Corp „ 

Entrade  Corp 

Direct  Qas  Supply  Corp 

GuH  Ohio  Corp 

Gas  Marketing,  Inc 

Columbie  Gas  of  Ohio.  Inc.... 
Mountaineer  Gas  Co.. 
Gulf  Ohfe  Corp _ 

psi.'mc 

NGC  Tranaportation,  Inc.. 
Unilield  Natural  Gas  Group,  LP. 
American  Central  Gas  Cos.,  mc. 

Gulf  Slates  Gas  Corp „ 

PhiMpa  Natural  Gas  Co 

Santa  Fe  Gas  Mari(eling  Co . 

Enron  Gas  Marketing „. 

City  of  Mesa,  A2 

Chewon  U.S.A.,  mc 

Meridian  OH  Hydnxarbona.  Inc. 
Gaamark  mc -...» „... 


Berry  Petroleum  Co » 

mteraeerch  Gas  Corp 

Bridgegas  USA  lnc.._ 

Mesa  Operating  Ltd.  Partnership.. 
Meea  Operating  Ltd.  Partnership.. 
WiWams  Gas  Marketing  Co 


10-25-90 

1O-2S-90 

10-25-00 

10-25-00 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-00 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 

10-25-90 


Part  264 
Subpart 


O-S 

G-S 

&-« 

G-S 

G-S 

O-S 

G-S 

O-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est  max. 

daily 
quantity* 


30.000 
25,000 
30.000 
50,000 
100.000 
150,000 
150,000 
300.000 
120.000 
100.000 
2.000 
15.000 
80,000 
5,000 
2.500 
250,000 
150,000 
5.000 
40,000 
1,500 
100,000 
100.000 
95,000 
90.000 
20.000 
30.000 
5.000 
150,000 
100,000 
400,000 
100.000 
900.000 
50,000 
60,000 
100,000 
21.513 
100,000 
100,000 
40.000 
100,000 
45,000 
45,000 
10.000 
15,000 
50,000 
50,000 
100,000 
40.000 
60,000 
210,000 
30,000 
10,000 
3.000 
100,000 
50,000 
25,000 
45,000 
210.000 
300 
25.000 
50,000 
210 
2,150 
7,000 
5,000 
20,600 
41,200 
250 
10,023 
21,100 
3,376 
211,000 
31,650 
103.000 
26,375 
4,220 
211,000 
63.300 
63.300 
21.100 
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naopiani 

Data  Mad 

Pwt284 

Subpwt 

Eat  max. 

daly 
quantity* 

8T91-1463 

R  Pma  Nakvtf  Qm  Co  *                      

EntradaCorp   .   .          

10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-25-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 

Q-S 

G-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

O-S 

Q-S 

Q-S 

G-S 

G-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S    . 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

6-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-8 

G-S 

G-S 

G-S 

12.660 

8T91-1464 

B  Paao  NalurM  Qm  Ca* -    —    — 

El  Paao  Natural  Qm  Co.* 

El  Paao  Natural  Qm  Ca* 

El  Paao  NMurai  Qm  Ca* - 

B  Paao  Natural  Qm  Co.* 

B  Paao  Natural  Qm  Ca* 

B  Paao  Natural  Qm  Co.*  . 

B  Paao  Natural  Qm  Ca* 

B  Paao  Natural  Qm  Ca* —     .. 

P  ^atff  *talir^  Qm  Co  * 

Stwl  01  Co 

21,100 

ST91-1466 

ST9i-i4ae 

NQC  miraatata  Pipalna  Co 

26.375 
26.375 

ST91-1467 

Shal  Waatam  EAP  Inc                         

52,750 

ST91-1468 
ST91-14M 
ST91-1470 
ST91-1471 
ST91-1472 
ST91-1479 

NQC  Intraatata  PIpalrw  Co *.....•.....» 

Sun  Oparatlr^  UmMad  PartnaraNp ..»».«.«....»»...... 

PSI  Qm  Martial.  Inc  «  UUHcorp  UnHad 

PSI  Qm  Mwhal.  mc.  ft  UWoorp  UnNad -.- 

OXY  U.SA.  mc -... 

PSI  Qm  MarfcM..  Inc. «  UIMcorp  UnHad 

Qaamwh  Inc                              

52.750 
317 
10.550 
52.750 
56.660 
47,475 

ST91-1474 
ST91-147S 

B  Paao  Natural  Qm  Ca* 

B  Paao  Natural  Qm  Ca* 

B  Paao  Natural  Qm  Ca* 

B  Paao  Nature  Qm  Co.* 

B  PaK>  Natural  Qm  Co.* -... 

B  Paao  Natural  Qm  Ca* ~ 

B  Paao  Natural  Qm  Co.* _.     „            ...     ™ 

B  Paao  Natural  Qm  Co.* . 

B  Paao  Natural  Qm  Co.* 

pi  ^aK  Natinl  Qm  Co  *        .•.', 

62,750 
231,000 

ST91-147e 
ST91-1477 
ST91-1478 

Mobl  01  Nature  Qaa,  IrK 

MoM  01  Natural  Qaa.  Inc.. 

CHy  of  Lm  Cnicw 

62,750 

156,290 
16,880 

ST91-1479 
ST91-14M 

Inlaraaarct)  Qm  Corp............,...».»....».»«M ». 

Cltif  of  Long  Daacti 

1.055 
105.500 

ST91-1481 
8X91-1402 
ST91-14a3 

CWnna  Qm  Stvpiy  Corp « 

Chawon  U.SA,  mc 

V.H.C.  Qm  Syatam.  LP 

Trinan  RaanumM  CVwn                     , 

131.875 
211.000 
211.000 

ST91-1484 

B  Paao  Nature  Qm  Co.* 

B  Paao  Natural  Qm  Ca* 

B  Paao  Natural  Qm  Co.* „_. „.... 

10.550 

ST91-148S 
ST91-14M 

Southam  CaMomla  Qm  Co  . '. 

VHC  Qm  Ayalam  LP 

580.250 
52.750 

ST91-1487 

WINwna  Qm  Mwlialing  Co 

6,000 

ST91-1488 

WMlsm  TrmniiMion  Cocp.'  »«».».«*mm»»m...»«»»»».«« 

W#8t9m  Tnnsminion  Cocp.'  ..^.......>... w.......^.^......^.^^.. . . 

WMltm  TrwwniMion  Cocp.*  ».««.»».»»»»•«.»»»»...«...«..... 

Waatam  Tranamiaaton  Corp.* 

WMism  Trmtmitiiofi  Cofp.'  ..»....«•...»».«...,.«..»».»«..»..... 

WMtwn  TrmmiMton  Corp.* «««..«.«»»»..»..«»..»».... 

WMt>m  Trmvniiiion  Cofp.'  ......,..^..«.......«.«.., w 

Flortda  Qm  TranamMon  Co.* 

Florida  Qm  Tranamiaatofi  Co.* 

Natural  Qm  Pipalna  Co.  of  Amartca  * 

Natural  Qm  Pipalna  Co.  of  Amartca  *. —     

Natural  Qm  Pipalna  Co.  of  Amartca  * „™ 

Natural  Qm  Pipalna  Co.  of  Amartca  • 

MMnI  Om  PIpalM  ro  oi  Amfricf  «      

27.000 

ST91-1489 

Snydtr  01  Corp 

25,UUU 

ST91-1490 

KN  Qm  MarhaHna  Inn  

2,000 

ST91-1491 
ST91-1482 

SIncMr  01  Corp ..„. 

PraaMio  ON  Co 

2.000 
1.000 

ST91-1493 

MvattKinONCo 

2,000 

ST91-1484 

Intartma  Nature  Qaa,  Inc 

^000 

ST91-149S 
ST91-149e 
ST91-1487 
STgi-1498 

City  of  TMahaaaM 

aty  of  TalahawM ™ » -... 

Ralanca  Qm  Marliating  Co ._ — 

P»#lpf  IW  Natural  Qm  Co    

28,358 
28,558 

50.000 
20.000 

ST91-1489 

25.000 

ST91-1S00 

15.000 

ST91-1S02 

Qratn  Valltv  Chamlcal  Cars 

8.000 

ST91-1503 

Natural  Qm  Pipalna  Co.  of  Amartca  * 

NaturalQMPIpalnaCo.  of  Amartca*.....    „ 

Natural  Qm  Pipalna  Co.  of  Amartca  *.... 

Nature  Qm  Pipalna  Co.  of  Amartca  * . 

Natinl  Qm  Pipalna  Co.  of  Amartca  *....„             „„      ... 

Natural  Qm  Pipalna  Co.  of  Amartca  * 

Natural  Qm  Pipalna  Co.  of  Amartca  * . 

Natural  Qm  Pipalna  Co.  of  Amartca  * „     ... 

Natural  Qm  Pipalna  Co.  of  Amartca  *.... 

Natural  Qm  Pipalna  Ca  of  Amartca  * „    

Natural  Qm  Pipalna  Co.  of  Amartca  * 

Natural  Qm  Pipalna  Co.  of  Amartca  * 

Natuntf  Qm  Pipalna  Co.  of  Amartca  * 

Natural  Qm  Pipalna  Co.  of  Amartca  * .... 

Natural  Qm  Pipalna  Co.  of  Amartca  • 

Natural  Qm  Pipalna  Co.  of  Amartca  * 

Natural  Qm  Pipalna  Co.  of  Amartca  ■ 

Natual  Qm  Pipalna  Co.  of  Amartca  *. 

Natural  Qm  Pipalna  Co.  of  Amartca  * 

Natural  Qm  Pipalna  Co.  of  Amartca  * 

Natural  Qm  Pipalna  Co.  of  Amartca  * 

Natural  Qm  Pipalna  Co.  of  Amartca  * 

Natural  Qm  Pipalna  Co.  of  Amartca  *...     

Natural  Qm  Pipalna  Co.  of  Amartca  *...    

Natural  Qm  Pipalna  Co.  of  Amartca  * 

f4aturri  Qm  Pipalna  Ca  of  Amartca » 

Sh«l  (iM  Trad^  Co 

105.000 

ST91-1504 
ST91-1506 
ST91-150e 

SpmdMop  Qm  Oiatrlbution  Syilam  ...»».......•. 

^Qu^ttam  Qm  Co  mc    ^ 

90.000 
50.000 
15.000 

ST91-1507 

Shan  Qm  Tradmjj  Co         

150.000 

ST91-150e 
ST91-1509 
ST91-1510 
ST91-1S12 

Taxarlcoma  Tranaportation  Co 

Taxarkoma  Tranaportation  Co  ....«.»•..»....».».««..«....... 

Taxarlioffla  Tranaportation  Co 

Cotiima  Natural  Qm  Co           

100.000 

25.000 

25.000 

6.000 

ST91-1513 

30.000 

ST91-1S14 

SpmdMnp  Qm  Dialf  Ibulion  Syatam  

50.000 

ST91-1515 
ST91-1Sie 

Ralanca  Qm  Marttating  Co ~ 

FHttanr*  Qm  MwtwHna  Co 

20.000 
25.000 

ST91-t517 
ST91-1518 

Ralanoa  Qm  Mwliating  Co 

Pubic  Sarvica  Eladiic  wd  Qm  Co 

15,000 
20.000 

ST91-1519 
ST91-1520 
ST91-1521 

Pubic  Sarvioa  Bactrtc  and  Qm  Co 

20.000 

50.000 

5,000 

TfMly  npflinf ,  Inc  ,    .                 

ST91-1524 
ST91-1S2S 

JOS  Enargy .._ „      ._.  _    

1^t«Ka'QMCo 

40.000 
25.000 

ST91-1S26 

650 

ST91-1527 
ST91-1IS?»» 
ST91-1529 

Pannwl  Qm  Marttattng  Co 

Spmdlatop  Qm  OMibutton  Syatam „ 

BTiTwri  Qm  Marlntino  Co 

70.000 
100.000 
150.000 

ST91-1530 

Santa  Fa  MIriarala __     ™.       

25.000 

ST91-1S33 
ST91-1S34 
ST91-153S 

Laar  Qm  lylwtialing  Ca 

BP  Qm  Tranamiailon  Co ..    

North  Shora  Qm  Co                   

175.000 

130.000 

25.000 

ST91-1536 

Natural  Qm  Pipalna  Ca  of  Amartca  * „ 

Natural  Qm  Pipalna  Co.  of  Amartca  * 

Nahm  Qm  Pipalna  Co.  of  Amartca  *.. 

Natural  Qm  Pipalna  Ca  of  Amartca  * „ 

Natural  Qm  Pipalna  Co.  of  Amartca  * 

Natural  Qm  Pipalna  Ca  of  Amartca  *.. 

Natural  Qm  Pipalna  Ca  of  Amartca  >..-              ~     »... 
Natural  Qm  Pipalna  Ca  of  Amartca  *.....    .. 

Natural  Qm  Pipalna  Ca  of  Amartca  * 

Natural  Qm  Pipalna  Co  of  Amartca  • 

Natural  Qm  Pipalna  Co.  of  Amartca  • -... 

100.000 

ST91-1537 
ST91-1539 

NaclMa  Pipalna  Syatam 

50.000 

100.000 

75000 

5791-1540 

PontcfMrtMi  Natural  Qm  Syatam _ 

ST91-1541 
STB1-1542 

Chwwwl  liwJuaiilM  Qm  Co _~™™.~.~_. 

Not^am  iiirHM  Qm  Co     

60.000 
150.000 

ST91-1543 

QuMra  Qm  Co                

-3.000 

ST91-1544 

lo«*a.ulnola  Qm  A  Badric  Co 

50.000 

ST91-1545 
STgi-1546 

lowa-Mnola  Qm  ft  El«»ic  Co „„ 

NorltMm  Mnola  Qm  Co             

6.500 

300,000 

ST91-1547 

Wnoia  Powar  Co 

'  1.000 

ST91-1548 
ST91-1549 

Lona  Stv  Qm  Co - 

PontchaitrM)  Natural  Qm  Syatam 

150,000 
80,000 
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Ooctiat  No.  and  transporler/aeller ' 


Natural  Qm  npalna  Co.  of  Amartca  *.. 

Panhandia  Eastern  Pipe  Una  Co.* 

Panhandia  Eaatem  Pipe  Line  Co.* 

Panhandle  Eastern  Pipe  Line  Co.* 

Panhandle  Eastern  Pipe  Une  Co.* 

Panhandia  Eaatam  Pipe  Una  Co.* 

Panhandle  Eastern  Pipe  Une  Co.* 

Panhandle  Eastern  Pipe  Line  Co.* 

Panhandle  Eaalam  Pipe  Line  Co.* „ 

Panhandle  Eastern  Pipe  Line  Co.* 

Panhandle  Eastern  Pipe  Line  Co.* 

Panhandle  Eastern  Pipe  Une  Co.* 

Panhandle  Eastern  Pipe  Line  Co.* 

Panhandle  Eastern  Pipe  Une  Co.* 

Panhandle  Eastern  Pipe  Une  Co.* 

Panhandle  Eastern  Pipe  Une  Co.* 

Panhandle  EMtem  Pipe  Une  Co.* 

Panhandle  Eastern  Pipe  Une  Co.* 

Panhandle  Eastern  Pipe  Une  Co.* 

Panhandle  EMtem  Pipe  Une  Co.* 

Panhandle  Eastern  Pipe  Line  Co.* 

Panhandle  Eastern  Piiie  Une  Co.* 

Parthandle  Eastern  Pipe  Une  Co.* „. 

Panhandle  Eastern  Pipe  Une  Co.* 

Panhandle  EMtem  Pipe  Une  Co.* 

Panhandle  Eastern  P|pe  Line  Co.* 

Panhandle  EMtem  Pipe  Une  Co.* 

Panhandle  Eastern  Pipe  Line  Co.* 

Panhandle  Eastern  Pipe  Lirte  Co.* 

-Panhandle  Eastern  Pipe  Une  Co.* 

Panhandle  Eastern  Pipe  Line  Co.* „ 

Panhandle  Eastern  Pipe  Une  Co.* 

Panhandle  Eaatem  Pipe  Une  Co.* 

Panhandle  Eastern  Pipe  Line  Co.* 

Panhandle  Eastern  Pipe  Una  Co.* 

Panhandle  Eaatam  Pipe  Line  Co.* 

Panhandle  Eaatam  Pipe  Une  Co.* 

Panhandle  Eastern  Piiw  Una  Co.* 

Panhandle  Eastam  Pipe  Une  Co.* 

Panhandle  Eastam  Pipe  Une  Co.* 

Panhandle  Eastem  Pipe  Line  Co.* 

Panhandle  Eastam  Pipe  Une  Co.* 

Panhandle  Eastem  Pipe  Line  Co.* „ 

Panhandle  Eastem  Pipe  Une  Co.* 

Trunkline  Qm  Co.*...„....„..™™™.„„„ 

Tnmkline  Qm  Co.*™ „... , 

Trunltline  Gim  Co.* . 

Trunkline  Gm  Co.* 

Trunkline  Gm  Co.*  .„_ .. 

Trunkline  Qm  Co.*....! 

Trunklif»e  Gm  Co.* 

TrunkHne  Gm  Co.* 

Trunkline  Gm  Co.* 

Trunkline  Qm  Co.*...™. 

Trunkline  Qu  Co.*._™™....._ ........... 

Trunkline  Gm  Co.* ... .._....„ ...„« 

Trunkline  Qm  Co.* _. 

Trunkline  Qm  Co.*........ ._„ „.„.„ 

Trunkline  Gm  Co.* 

Trunkline  Qm  Co.* .. 

Trunkline  Qm  Co.* 

TnjnklineGuCo*. 
Trunkline  GmCo.*. 


ST91- 

15S0 

STB1- 

1551 

ST91- 

15«>? 

ST91- 

1553 

ST91- 

1554 

ST91- 

1555 

ST91- 

1556 

ST91- 

1557 

ST91- 

1558 

ST91- 

1559 

ST91- 

IfifK) 

ST91- 

1561 

ST91- 

1562 

ST91- 

1563 

ST91- 

1564 

ST91- 

1565 

ST91- 

1566 

ST91- 

1567 

ST91- 

1568 

ST91- 

1560 

ST91- 

1570 

ST91- 

1571 

8T91- 

1572 

ST»t- 

1573 

ST91- 

1574 

ST91- 

1575 

ST91- 

1576 

ST91- 

1577 

ST91- 

1578 

ST91- 

1579 

ST91- 

I5A0 

ST91- 

1561 

ST91- 

1562 

ST91- 

IW3 

ST91- 

1584 

ST91- 

565 

ST91- 

1586 

ST91- 

587 

ST91- 

588 

ST91- 

589 

ST91- 

590 

ST91- 

591 

3T91- 

592 

ST91- 

593 

ST91- 

594 

ST91- 

595 

ST91-1 

596 

ST91-1 

597 

ST01-1 

S9B 

ST91-1 

599 

ST91-1 

600 

ST91-1 

601 

ST91-1 

602 

ST91-1 

603 

ST91-1 

604 

ST91-1 

605 

ST91-1 

606 

ST91-1 

607 

ST01-1 

606 

ST91-1 

609 

ST91-1 

610 

ST91-1 

611 

ST91-1 

612 

ST91-1 

613 

ST91-1 

614 

ST91-1 

615 

ST91-1 

616 

S7B1-1 

617 

ST91-1 

618 

ST91-1 

619 

ST91-1 

620 

ST91-1 

621 

ST91-1 

622 

ST91-1 

623 

ST91-1 

624 

ST91-1 

625 

ST91-1 

626 

8T91-1 

627 

ST91-1 

628 

ST91-1 

•29 

Texn  Eulem  Transmiaaion  Corp.*.. 
TexM  Eastam  Transmission  Corp.*.. 
TexM  Eastam  Transmission  Corp.*.. 
Texas  Eastam  Transmission  Corp.*.. 
Texn  Eastam  Transmission  Corp.*.. 
TexM  Eastam  Transmission  Corp.*.. 
Texu  Eastam  Transmission  Corp.*.. 
TexM  Eastam  Transmission  Corp.*.. 
Texas  Eastam  Transmission  Corp.*.. 
TaxM  Eastern  Transmission  Corp.*.. 
Texas  Eastam  Tranamission  Corp.*.. 
Texas  Eastem  Transmisainn  Corp.*.. 
Texas  Eastem  Tranamission  Corp.*.. 
Texas  Eastam  Tranamisaion  Corp.*.. 
TexM  EMtem  Tranamission  Corp.*.. 
Texas  Eastem  Trans miseion  Corp.*.. 
Texas  Eastem  Tranamission  Corp.*.. 


Nocttiam  IKnois  Qu  Co . 
Cantana  Energy  Corp.. 
Cantana  Energy  Corp.. 


Transtata  Qm  Service  Co 

Aaaodated  Intrastate  Pipelne  Co .... 

Coastal  Gm  ktailieting  Co 

Omarron  River  Pipeline  System 

Gotdan  Qm  EnargiM.- 

Snyder  Operating  Partnership.  LP... 

Coastal  Qm  Marveling  Co 

Carttana  Energy  Corp 

Seagull  Marketing  SanricM.  Inc 

PSI,  mc „ 

OXY  Hatex.  Inc „ 

Houston  Gm  Exchange  Corp 

Centana  Energy  Corp.. 

Snyder  Operating  Partnership.  LP.., 
Snyder  Operatino  Partnership.  LP.. 

Golden  Gm  Energies.  Inc 

Panhandle  Tradmg  Co 

Panhandle  Tradmg  Co 

Associatad  Intrastate  Pipalna  Co  ... 

Energy  Pipelne.  Inc „, 

WHHams  Gm  Marketing  Co 

WWiams  Gas  Marketing  Co 

PSI,  Inc „. 

Victoria  Gm  Corp 

RangeSne  Corp 

Quivira  Gu  Co 

Woodward  Marfcafing.  mc....». 

Llano,  Inc 

OXY  NGL  mc...- 

QuMra  Qm  Co 

PsndB  Rmoutos,  Inc 

Conttnontaf  Nstural  Gm,  Inc.. 

Lisno,  Inc 

PSI,  Inc 

Panda  ReaouroH,  mc » 

Westem  Qm  Supply  Co 

Wastem  Qm  Supply  Co 

VltaodMWd  Marlceting,  lnc.....~ 

Westem  Qm  Supply  Co 

Woodward  Martieling,  mc 


QuMra  Gm  Co.. 

Transco  Energy  Marketing  Co 

Victoria  Gas  Corp 

Transamerican  Qm  Transmission  Corp. 

Uano,  tr>c , 

Chevron  U.S.A..  mc. 

ANR  Supply  Co 

Transamerican  Gas  Tranamission  Corp 

Enron  Gas  Marketing. ._ 

Mobil  Natural  Gas.  tnc» 

Midcon  Marketing  Cora 

Hadaon  Gas  Systems,  mc 

Unicorp  Energy,  mc « 

Diecast  Corp „......„.„ 

Cokinos  Natural  Qm  Co _ 

Valero  Industrial  Gas.  LP 

Sonat  Marketing  Co  — ».... 

Colony  Natural  Gw  Co 

OeIN  Gm  Pipeline  Corp 

Demi  Gn  Pipelirve  Corp 

North  Atlantic  UWrties,  mc « 

North  Atlantic  Utilities,  mc 

PanftarxJie  Trading  Co 

Woodward  Marketing,  Inc 

Diamor^d  Stiarnrock  Offshore  Partners,  LP.. 

Union  Pacific  Fuels  Inc 

Union  Pacific  Fuels,  Inc 

Relance  Gw  Marketing  Co 

Houaton  Gm  Excttange  Corp,.; 

fwvi/ol  Qm  Marketing  Co. ..»..»....»».» 

Ends  Users  Supply  System.— „„„..„.... 

CMizens  Gm  Supply  Corp -..»—...„-.. 

Par^handle  Trading  Co.- ; 

Union  Pacific  Fuels,  Inc 

Victoria  Qm  Corp - 

Superior  Natural  Qm  Corp 

Panhandm  Tratfrig  Co 


Data  Had 


10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-00 

10-26-00 

10-26-00 

10-26-00 

10-26-00 

10-26-90 

10-26-90 

10-26-00 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-00 

10-25-90 

10-26-00 

10-26-90 

10-26-00 

10-26-90 

10-26-00 

10-26-00 

10-26-90 

10-26-00 

10-26-00 

10-26-00 

10-26-90 

10-26-00 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-90 

10-26-00 

10-26-00 

10-26-00 

10-26-90 

10-26-00 

10-26-00 

10-26-00 

10-26-90 

10-26-90 

10-26-90 

10-26-00 

10-26-00 

10-26-00 


Part  264 

Subpart 


Q-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est  max. 

daily 
Quantity ' 


25,000 

3.000 

800 

50.000 

30,000 

25,000 

1,000 

20,000 

5,000 

25,000 

3,000 

75,000 

100,000 

80.000 

1,000 

16,000 

7J0M 

10,000 

100,000 

75,000 

25.000 

16,000 

24)00 

13,500 

60,000 

2,600 

400 

20,000 

3,000 

12JXX> 

7,500 

5,000 

75,000 

6,000 

50,000 

75,000 

100.000 

5,000 

25,000 

5,000 

8,000 

2,500 

3,000 

1.000 

300,000 

20,000 

200,000 

75,000 

50.000 

10.000 

60,000 

69.000 

15,000 

100.000 

75,000 

50.000 

750 

20.000 

50,000 

50,000 

100.000 

5,000 

100,000 

40.000 

40.000 

100,000 

00,000 

40,000 

100.000 

10,000 

60,000 

15,000 

6,000 

80,000 

155,000 

168.000 

270,400 

5.281,650 

50.000 

1,680,000 
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Dockal  Na  and  kanaporlar/Mtar  < 


ST»1- 

8T»1- 

ST»1- 

8TB1- 

ST»1- 

ST91- 

ST91- 

ST91- 

ST91- 

8T91- 

ST91- 

ST91- 

ST91- 

ST»1- 

ST91- 

ST91- 

ST91- 

8T91- 

ST»1- 

ST91 

ST91- 

ST91 

ST»1- 

ST91- 

ST91- 

ST91- 

ST»1- 

ST91- 

ST»1- 

ST91- 

ST91- 

ST91- 

ST91- 

ST»1 

ST91- 

ST91- 

8T91- 

ST91- 

ST91- 

ST91- 

ST81- 

ST91- 

ST91- 

ST91- 

ST91- 

STB1- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

STB1- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 

ST91- 


670 
671 


630  T«a»Cartfn 

631  T«M  CMtem 

632  TaKMEMlam 

633  TnMEMtMn 

634  Imm  Zmlrnn  Ti 
636  TtKMEaMvn 

636  T—  CMUrn  Ti 

637  T—t  CMUm  Ti 

638  TcMMEaMmTi 
638  T—  Cmmm  Ti 

640  TaxMEMMmTi 

641  Taiat  Eaitam  Ti 

642  TwMEaatMnTi 

643  TtmEastamTi 

644  T«M  Dwurn  Ti 

645  TmaEMlwn 

646  TaaaEaslvnTi 

647  Jmm  Ctmm  Ti 

648  TwM  EaMm  Ti 
648  TaxMEMtMnTi 

660  TwMEaslMnTi 

661  TnMEaMMnTi 
652  TaxatEMtwnTi 

663  TaxM  EMtMn  Ti 

664  TwMEasMm 

655  TnatEaatimTi 

656  T— ■  CMUm  Ti 

657  TnatEaaMmTi 

658  TnaaEaMtmTi 
658  TMMEaalwnTi 

660  T«nEaalamTi 

661  TaRMEMltmTi 

662  T«XM  EmIMTI  Ti 

663  TwMEaMmTi 

664  Tmm  EasiMn  Ti 

665  Cotorado 

^AA  ^llllUM  llll 

667  Cotorado 

668  Cotorado 

669  Cotorado 
Cotorado 
Cotorado 

672  Cotorado 

673  Cotorado 

674  Cotorado  Inlarstai 

675  Cotorado  intarsti 

676  TranaoorMinarMal 

677  Tranaconttnarttal 

678  Tranaconltoantal 

679  TranacorittrwrHal 

680  TrarwconOnantal 
682  TranaconlinorKat 
663  Tfantconttoanm 
685  TranMonlirwntal 

687  Tranaoontlnonlal 

688  TranaconMnarital 

689  Tranaconttrtanlal 

690  Trarwoonlinantai 


694    Tranooonttnanlai 


Tfanacontinanm 
Tranacontinancal 
Tranaconttnantal 

698  TranacorttnanW 

699  Tranaconttnantal 
Tranaconttnantal 
Tranaconttnantal 
TrmacontRvantal 
Algonquin  Qaa 


696 
697 


700 
701 
702 
703 


704    Algonquin  Qaa  Tranamiaaion 
705 


Algonquin  Qaa 

706  AlgonquinQaa 

707  AlgonquinQaa 

708  Algonquin  Qaa 

709  Nonham  Natural 

710  Northam  Natural 

711  Norttwm  Natura' 


Tranamiaaion  Corp.*.. 

Tranamiaaion  Corp.*.. 

Tranamiaaion  Corp.*.. 

Tranamiaaion  Corp.*., 

ranamiaaion  Corp.*.. 

Tranamiaaion  Corp.*.. 

Corp.*.. 

rar)amiaaion  Corp.*.. 

'ranamiaaion  Corp.*.. 

ranamiaaion  Corp.*.. 

ranamiaaion  Corp.*.. 

ranamiaaion  Corp.*.. 

ranamiaaion  Corp.*.. 

ranamiaaion  Corp.*.. 

ranamiaaton  Corp.*.. 

Tranamiaaion  Corp.*.. 

ranamiaaion  Corp.*„ 

ranamiaaion  Corp.*.. 

Corp.*.. 

rtfwniMion  Cofp-'.. 

Corp.*.. 

ranamiaaion  Corp.*.. 

Corp.*.. 

ranamiaaion  Corp.*.. 

Tranamiaaion  Corp.*.. 

ranamiaaton  Corp.*.. 

ranamiaaion  Corp.*.. 

ranamiaaton  Corp.*:. 

ranamiaaion  Corp.*.. 

Corp.*., 

Corp.*.. 

rmtfnimon  Cofp.'« 

rantmiMion  Cofp.*.. 

fWwniMion  Cofpi.'.. 

rmwninioti  Cofp.*.. 

Qaa  Ca* 

Qaa  Co.* 

Qaa  Co.* 

Qaa  Co.*.. 
Qaa  Co.*.. 
QaaCo.*~ 
Qaa  Co.*., 
QaaCa*., 
Qaa  Co.*., 
it*  Qaa  Co.*.. 

«•  Qaa  Co.* 

Qaa  Pipa  Una  Corp.* . 
Qaa  Pipa  Lina  Corp.* . 
Qaa  Pip«  Line  Corp.* . 
Qaa  Pip«  Una  Corp.* . 
Qaa  Pipa  Una  Corp.* . 
Qaa  Pipa  Una  Corp.* . 
Qaa  Pipa  Una  Corp.* . 
Qaa  Pipa  Una  Corp.* . 
Qaa  Pipa  Una  Corp.* . 
Qaa  Pipa  Una  Corp.* . 
Qaa  Pijia  Una  Corp.* . 
Qaa  Pipa  Una  Corp.* . 
Qaa  Pipa  Una  Corp.* . 
Qaa  Pipa  Una  Corp.* . 
Qaa  PiJM  Una  Corp.* . 
Qaa  Pipa  Una  Corp.* . 
Qaa  Pipa  Una  Corp.* . 
Qaa  Pipa  Urw  Corp.* . 
Qaa  Pipa  Una  Corp.* . 
Qaa  PliM  Una  Corp.* . 
Qaa  Ptoa  Una  Corp.* . 
Qaa  PiJM  Una  Corp.* . 
Qaa  Pipa  Una  Corp.* . 
Qaa  Pipa  Una  Corp.* . 
Qaa  Pljta  Una  Corp.* . 

Tranamiaaion  Co.* 

Co.* 

Co.* 

Tranamiaaion  Co.*.. 
Tranamiaaion  Co.*.. 
Tranamiaaion  Co.*.. 
Qaa  Co.*. 
Qaa  Co.*. 
QaaCa*. 


Radpiant 


Aocaaa  Enargy  Corp - 

VMro  kiduatrial  Qaa,  LP 

Panhandto  Trading  Co «-... 

Saagul  Martcattng  SanHcaa.  Inc 

Slallar  Qaa  Co 

Aocaaa  Enargy  Corp . 

OXY  U.SX.  Inc 

Panhancta  Trading  Co «..»._..«_............„ 

PanharKlla  Tradtog  Co »..».«.»«.....«««. 

Natgaa  U.S.  Inc 

North  Atlantic  Utiiitiaa.  Inc 

North  Attanttc  Utiiitiaa,  lr»c 

Suparior  Natural  Qaa  Corp _ — . — „ 

Eagto  Natural  Qaa  Co 

Amarican  Cantral  Qaa  IMarfceting  Co 

Accaaa  Enargy  Corp „.... 

Kogaa  Inc ™. 1 

Woodwwd  Mwkattrig,  Inc 

OAR  Enargy  Davatopmant,  Inc ~» 

Coaalal  Qaa  Markating  Co 

Coaatal  Qaa  Marttating  Co 

Eagto  Nahjral  Qaa  Co 

Victoria  Qaa  Corp ».„.......-...«..-..... 

Woodward  Martiattng,  Inc 

MIdoon  Mwliattng  Corp . 

Tajaa  Hydrocartxtrw  Co 

Tajaa  Hydrocarbona  Co 

Tax/Con  Qaa  Marlcattng  Co ««_ 

Accaaa  Enargy  Corp „_.._......»«. 

Saagufl  MailMrting  Sarvicaa,  Inc  „ 

Taxaco  Qaa  Dtarliattng,  Inc 

Woodiward  Mwtcattng,  Inc 

Torch  Enargy  Markatirtg,  Inc . 

Panhandto  Trading  Co 

Diamond  Shamrock  Otfahora  Partnara,  LP.. 

QuMra  Qaa  Co -. 

Coaatal  Qaa  Markating  Co 

Quivira  Qaa  Co ~~ .. - 

Western  Qaa  Procaaaora,  Inc 

Quivira  Qaa  Co ».„...._....„... 

Quivira  Qaa  Co 

Quivira  Qaa  Co ~ 

Coaatal  Qas  Markating  Co 

Coastal  Gas  Marketing  Co 

Coastal  Qaa  Markating  Co 

Coaatal  Qaa  Marketing  Co 

Transco  Enargy  Marketing  Co 
Tranaco  Enargy  Marketing  Co 
Traraco  Energy  Marketing  Co 

Eastex  h^ydrocarbona,  Inc 

Tranaco  Enargy  Markating  Co ».»... 

Tranaco  Enargy  Marketing  Co 

Texican  Natural  Qaa  Co „~. 

CraacerM  Qaa  Corp ....... 

Tranaco  Enargy  Markating  Co 

Tranaco  Energy  Marketing  Co . 

Stellar  Qaa  Co ~ «...»...«.„.«..... 

Excel  Gas  Marketing,  Inc 

Traraco  Enargy  Marllettng  Co 

TrananKOrW  Oil  USA.  Inc 

Tranaco  Enargy  IMarkettng  Co 

Traraco  Enargy  Marketing  Co 

PNG  Energy  Co 

Tranaco  Enargy  Marketing  Co 

Tranaco  Energy  Marketing  Co 

Texaa  Ohto  Gm,  IrK ,....»......«». 

Trartaco  Enargy  Marketing  Co „.... 

Trartaco  Enargy  Marketing  Co 

Tranaco  Energy  Marketing  Co .. 

Tranaco  Enargy  Marketing  Co « 

Transco  Energy  Marketing  Co 

Panhandto  Trading  Co 

MarkHan  Marketing  &  Transmission  Corp 

Ptiibro  Oistributora  Corp 

Amoco  Production  Co „.....„...„. 

Fma  OH  and  Owmlcal  Co 

Seagull  Marketing  Servicea,  Inc 

Owatonra  Pub«c  UtiMtiea 

EntradaCorp 


American  Central  Qas  Cos..  Inc.. 


Date  Mad 


10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-2ft-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-00 
10-2&-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-2e-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
1O-2e-90 
10-26-90 


Pan  284 
Subpart 


Q-S 

0-S 

Q-S 

0-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

0-S 

6-S 

Q-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

0-S 

Q-S 

Q-S 

G-S 

Q-S 

O-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

B 

G-S 

Q-S 


Est.  max. 

dally 
quantity* 


Docket  No.  and  transporter/seller  < 


123.000 

250.000 

20.000 

300,000 

400.000 

20.000 

15.000 

337,000 

100.000 

100,000 

40,000 

4,500 

200.000 

200,000 

350,000 

10,000 

6.271,400 

1,000 

20,000 

100,000 

100.000 

10,000 

700 

30,000 

215,000 

120,000 

30,000 

2.130,000 

40,000 

349,000 

200,000 

30.000 

128,000 

1,000 

54,400 

11,000 

965,500 

2.500 

40.000 

11.300 

11.300 

11.300 

10,000 

1,600 

20.000 

27.000 

365,000 

350.000 

20.000 

50,000 

300,000 

50.000 

40.000 

74.000 

70,000 

1.050,000 

1,900.000 

2.685,000 

50,000 

2,810.000 

20.000 

70.000 

40.000 

16.000 

1.400,000 

80,000 

105,000 

150,000 

400,000 

700,000 

120,000 

5,000 

30,000 

150,000 

60,000 

40,000 

100,000 

20.000 

20.000 

200.000 


Recipient 


ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91. 
ST91- 
ST91- 
ST91- 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91 
ST91 
ST91- 
ST91- 
ST91 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 


1712 
1713 
1714 
1715 
-1718 
•1719 
■1720 
■1721 
■1722 
•1723 
■1724 
■1725 
■1726 
•1727 
■1728 
■1729 
■1730 
■1731 
■1732 
■1733 
■1734 
■1735 
■1736 
■1737 
1738 
•1739 
■1740 
1741 
•1742 
•1743 
•1744 
•1745 
•1746 
■1747 
■1748 
•1749 
•1750 
■1751 
1752 
1753 
1754 
1755 
1756 
1757 
1758 
1759 
1760 
1761 
1762 
1763 
1764 
1765 
1766 
1767 
1768 
1769 
1770 
1771 
1772 
1773 
1774 
1775 
1776 
1777 
1778 
1779 
1780 
1781 
1782 
1783 
1784 
1785 
1787 
1788 
1789 
1790 
1791 
1793 
1794 
1795 


Alabama-Tennessee  Natural  Gas  Co.*.. 
QuestarPlpeliraCo.*.. 


Ei  Paso  Natural  Gas  Co.*.. 
El  Paao  Natural  Gas  Co.*.. 
El  Paso  Natural  Gas  Co.*.. 
EIPasoNabjralGasCo.*.. 
EIPasoNabjralGasCo.*.. 
El  Paso  Natural  Gas  Co.*.. 
El  Paso  Natural  Gaa  Co.*.. 
El  Paso  Natajral  Gas  Co.*.. 
El  Paso  Natural  Gas  Co.*.. 
El  Paso  Natural  Gas  Co.*.. 
El  Paao  Natural  Gas  Co.*.. 
El  Paso  Nahjral  Gas  Co.*.. 

El  Paso  Natural  Gas  Co.* 

El  Paso  Natural  Gas  Co.* 

El  Paso  Natajral  Gas  Co.* 

El  Paso  Natajral  Gaa  Co.* 

El  Paso  Natural  Gas  Co.* 

El  Paso  Natairal  Gas  Co.* 

El  Paso  Natajral  Gas  Co.* 

El  Paso  Natajral  Gaa  Co.* 

El  Paso  Natairal  Gas  Co.* 

El  Paso  Natajral  Gas  Co.* 

El  Paao  Natairal  Qas  Co.* 

El  Paso  Natairal  Gas  Co.* 

El  Paso  Natairal  Gas  Co.* 

El  Paao  Natairal  Gas  Co.*.. 

El  Paao  Natairal  Gas  Co.*.....„. 

El  Paso  Natairal  Gas  Co.*...!! 

El  Paso  Natairal  Gas  Co.* 

El  Paso  Natural  Gas  Co.* 

El  Paso  Natural  Gas  Co.* 

El  Paso  Natural  Gas  Co.*., 
SatMfie  Pipe  Une  Co.... 
Or»g  Transmission  Co.. 

Ouestar  Pipeline  Co 

Questar  Pipeline  Co 

Ouestar  Pipeline  Co.. 
Northwest  Pipeling  Corp . 

Trunkline  gas  Co 

Trunkline  Gas  Co 

Trunkline  Gas  Co 

Trunkline  Gas  Co 


Panhandle  Eastern  Pipe  Une  Co.. 
Panhandle  Eastern  Pipe  Une  Co.. 
Panhandle  Eastern  Pipe  Une  Co.. 
Panhandle  Eastern  Pipe  Une  Co.. 
United  Gas  Pipe  Une  Co . 
United  Gas  Pipe  Une  Co . 


Columbia  Gas  Transmission  Corp . 
Columbia  Gas  Transmission  Co.*.. 
Columtxa  Gas  Transmission  Co.'.. 
Columbia  Gas  Transmission  Co.*., 
Columbia  Gas  Transmission  Co*., 

Questar  Pipeline  Co* 

Florida  Gas  Transmission  Co.*  .*_ 
Florida  Gas  Transmission  Co.'..... 
United  Gas  Pipe  Une  Co.*  . 
United  Gas  Pipe  Une  Co.* . 
United  Gas  Pipe  Une  Co.* . 
United  Gas  Pipe  Une  Co.* . 
United  Gas  Pipe  Une  Co.* . 

United  Gas  Rpe  Une  Co.* 

Sea  Robin  Pipeline  Co.* 

Sea  Robin  Pipeline  Co.' 

Natural  Gas  Pipeline  Co.  of  Anoerica  *.. 
Nahjral  Gas  Pipeline  Co.  of  Anoerica  *.. 
Natairal  Gas  Pipelira  Co.  of  America  *.. 
Natairal  Gaa  Pipeline  Co.  of  America  *.. 
Natural  Gas  Pipelira  Co.  of  Amenca  *.. 
Natural  Gas  Pipelira  Co.  of  Amenca  '.. 
Natural  Gas  Pipelira  Co.  of  America  *.. 
Natural  Gas  Pipelira  Co.  of  America  *.. 
Natairal  Gas  Pipelira  Co.  of  Anf>efica  *.. 
Natural  Gaa  Pipelira  Co.  of  An>enca  '.. 
Natairal  Gas  Pipelira  Co.  of  Amer«a  '.. 
Natairal  Gaa  Pipelira  Co.  of  America  '.. 
Natural  Gaa  Pipelira  Co.  of  Arrarica  '.. 
Natairal  Gas  Pipelira  Co.  of  Amerk:a  *.. 


Polaris  Pipelira  Co 

Colorado  Interstate  Gaa  Co 

V.H.C.  Gas  System.  LP 

Enrrwfk  Gas  Corp 

Lovera  Pipeline  Co „.„ 

Llano,  Inc „ ^ 

Udo-Atlantic  Tradtog  Co 

Meridian  Oil  Hydrocarbora,  Inc 
Mendian  Oil  Hydrocarbona.  Inc 
Meridian  Oil  Hydrocarbons,  Inc 
Trigen  Resources  Corp 

Texaco,  Inc 

Arco  Oil  &  Qaa  Co. 
Arco  Oil  a  Gas  Co... 
Stgco  MarV.3ting,  Irtc 
Anthem  Energy  Co 
B  &  A  Pipe  Ura  Co 
Cravron  U.SA,  Inc 
Enmark  Gaa  Corp... 
Sunrise  Energy  Co.. 
Exxon  USA  Inc 
ITRP/Kimball  Gas  Ventures.. 
ITRP/Kimball  Gas  Ventaires.. 
Nassau  Reaources  Inc 


Gas  Co.  of  New  Mexkx),  DIv.  Pub.  Ser.  NM. 

Gaamark  Inc 

Mklcon  Marketing  Corp 

MobU  Natajral  Gaa.  Inc.. 

NGC  Transportation,  Inc 

Santa  Fe  Gas  Marketing  Co 

Arco  Natural  Gas  Matketing,  Inc.. 

Arco  Oil  &  Gaa  Co... 

Arco  Oil  &  Gas  Co 

Arco  Oil  &  Gaa  Co 

Exxon  Corp 

Northern  Natural  Gas  Co 

Mountain  Fuel  Supply  Co 

Ouestar  Energy  Co 

Celsius  Er>ergy  Co 

Poco  Petroleum,  Ltd ™ 

Eastex  Hydrocartxina,  Inc 

Enron  Ga»  Marketing.  Inc 

Columbia  Gas  of  Otiio.  Inc 

Entrade  Corp 

Amgas,  Inc.. 

Oty  of  Richmond,  el  al 

Aingas,  Inc 

Amgas,  Inc 

Oryx  Gas  Marketing  Umited  Partners.. 
Oulvira  Gas  Co.. 
West  Ohio  Gas  Co. 

Adobe  Gaa  Co 

Exxon  Corp 

PSI.  Inc 

Midcon  Marketir>g  Corp 

Western  Natajral  Gas  and  Trans.  Corp..„ 

NGC  Transportation,  Inc 

Phoenix  Pipelira  Co 

Tejas  Power  Corp ...__... 

Tejas  Power  Corp „......._„.. 

Soutt>em  Natajral  Gas  Co _»... 

Reliance  Gas  Marketing  Co 

Reliance  Gas  Marketing  Co 

Tejas  Power  Corp 

Seagull  Marketing  Servicea,  Inc 

Mobil  Natural  Gas.  Inc 

V.H.C.  Gas  System.  LP 

Reynolds  Pipelira  Systems,  Inc 

Wabash  Alloys 

V.H.C.  Gas  System,  LP „ 

Traram  Energy  Inc „ 

Trigen  Resourcea  Corp 

Texaco  Gas  Marketing,  Inc  ... 
Union  Pacific  Resources  Co . 
USS,  Division  of  USX  Corp ... 

Unkx)  Carbide  Corp 

V.H.C.  Gaa  System,  LP 

Ver>gaa  Marketing  Co 

Vengaa  Marketing  Co 

Tejas  Hydorcarbora  Co 


Datafitod 


10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 


P«t284 
Subpart 


G-S 

0 

G-S 

0-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

Q-S 

Q-S 

0-S 

0-S 

Q-S 

G-S 

0-S 

0-S 

0-S 

0-S 

G-S 

G-S 

0-S 

O-S 

0-S 

Q-S 

Q-S 

Q-S 

Q-S 

Q-S 

C 

B 

G-S 

0-S 

0-S 

O-S 

0-S 

B 

0-S 

G-S 

B 

G-S 

6-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

0-S 

G-S 

G-S 

Q-S 

Q-S 

0-S 

0-S 

0-S 

0-S 

G-S 

0-S 

Q-S 

0-S 

0-S 

O-S 

G-S 

Q-S 

0-S 

0-S 

Q-S 

0-S 

0-S 

0-S 

0-S 

G-S 


Eat  max. 

daily 
quarfbty* 


100,000 

40,000 

515,000 

10.252 

21,100 

4,220 

12.660 

3,165 

4,220 

15,825 

10,550 

4,220 

105.500 

105.500 

1.055 

105.500 

4,220 

321,775 

13,418 

52,750 

52,750 

42,200 

21,100 

12,133 

40.723 

14.770 

10,761 

47,475 

26.375 

5^750 

10.550 

6.330 

42.327 

105.500 

5.000 

50.000 

600 

30,000 

2,900 

50,000 

50,000 

50,000 

60,000 

100,000 

75 

200,000 

60 

30 

61.800 

206.000 

70,000 

75.000 

5,000 

30,000 

50.000 

1,200 

500.000 

4.000 

51,500 

51.500 

25.750 

10.300 

15,450 

20.600 

10.300 

154,500 

50.000 

4,000 

10,000 

200,000 

5,000 

250,000 

50.000 

25.000 

110.000 

16.000 

200.000 

30.000 

50,000 

50.000 
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OootalNawri 


ST»t-t797 
ST«t-17N 
S1V1-1800 

srsi-noi 

STtt-1802 
Sm-1803 
ST»1-1804 

sm-iaos 
srai-isoe 

Sm-1807 

sm-isos 

STB1-1M9 

STsi-ieio 
sm-1811 

ST»1-iei2 
STI1-1813 
ST«1-iei4 
STtl-1815 

STt1-W17 

srei-iais 

ST»1-1«19 
STS1-1820 
ST«1-1S21 
Sm-1822 
STS1-1823 
STi1-t«24 
ST«1-t«2S 
ST»1-t«26 
STSI-iaZ? 
ST»1-1828 
STf1-1S29 
STV1-1830 
STtl-1831 
ST»1-1S32 
STtl-1833 
STH-1834 
STH-1835 
ST»1-t«3e 
STM-1S37 
STtt-tS38 
ST»1-M39 
ST»1-1840 
STt1-1«41 
STt1-1»42 
ST»1-1843 
STtl-1844 
STM-1S45 
STW-1S46 
ST»1-ie47 
Sm-1848 
ST»1-1849 
ST»1-t«50 
ST81-1S51 
ST»1-ie52 

sm-iasa 

STn-1854 
Sm-1855 
ST»1-1»56 
ST»1-ie57 
ST»1-1»58 
STW-1»59 
ST»1-ie60 
ST»1-1»61 
STO1-1862 
ST»1-1«63 
ST91-1864 
ST»1-«65 
ST»1-1sa6 
2TW-1867 
ST»1-1Me 
ST91-1W0 

ST»i-ie7o 

ST»1-1S71 
ST»1-»S72 
ST91.1S73 
ST»1-1»74 
ST91-1S75 
ST91-1S76 


NMuraiGw 
mtuntOm 
mtuntOm 

muttOm 

NMuraiQM 

mtunlQm 

mtuntOm 

NMunHQw 

^MuratGM 

NMntOM 

NMurHGM 

NMuralGw 

NMurHQM 

NMuraiQM 

NMnlQM 

NMuraiQM 

NMuraiQM 

FMuralOM 

NMuraiQM 

NMuraiQM 

NMuraiQM 

NMural 

NMuraiQM 

NMuraiQM 

^*feJralQM 


KNEnwgy.  hK. 
K  N  Energy.  Inc 
K  N  Erwrgy.  Inc. 
K  N  Enargy.  Inc. 
K  N  Eiwrgy.  Inc 
KNEnwgy.  Inc 
K  N  EfWgy.  Inc. 
K  N  Eiwgy.  bic 
K  N  Enwgy.  Mc 
K  N  Eiwyy.  Inc 
K  N  Ensfgy.  Inc 
K  N  En0fgy.  Inc 
K  N  Enargy,  Inc 
K  N  Enargy.  Inc 
K  N  Enargy.  Inc 
K  N  Enargy.  bic 
K  N  Enargy.  Inc. 
K  N  Enargy.  Inc 
K  N  Enargy.  Inc 
K  N  Enargy.  Inc. 
K  N  Enargy.  Inc 
K  N  Enargy.  be. 
K  N  Enargy.  Inc 
K  N  Enargy.  bic 
K  N  Enargy.  be 
K  N  Enargy.  be 
K  N  Enargy.  be 
K  N  Enargy.  bic 
K  N  Enargy.  bic 
KN  Enargy.  bic 
K  N  Enargy.  bic 
KN  Enargy.  be 
KN  Enargy.  be 
K  N  Enargy.  be 
K  N  Enargy.  be' 
KNEnargy.be 
K  N  Enargy.  be 
K  N  Enargy.  be 
K  N  Enargy.  be 
K  N  Enargy.  be 
K  N  Enargy.  be 
K  N  Enargy.  be 
TranaoonbnanM 
TranacombwBMI 

TranscomvianM 


O&ol 
C»of 
Oft  of 

OBLOf 

O&of 

O&olAiMrica 

Oftof/taawa 

O&otAMarica 

Oaiaf 

Oaof 

CaoT 

0&alA<Mdca 

Cbl  of  Amaiica 

Oftof  AoMiica 

Oftof  AflMiIca 

Oftof  Amadca 

Oaof/MMrica 

Ool  of  Amatica 

CB.ofAaarica 

Co.  of  AiMoca 

Oo.  of  AoMilca 

Caof  Amartca 

OftofAoMilca 

OaofAnarica 

Ca  of  Amaclca 

Oaof  AmaiiM 

npoUMCa*- 

npaUMCa*- 

PIpaUMCa'- 

npaUMCa*- 

npoUMCa*- 

PlpoUwCa*- 

PIpoUMCa*- 


Gm  P^  Una  Corp.* . 
QMPlpa  Una  Corp.'. 
QMPipa  Una  Corp.' 
Gm  Pipa  Una  Corp.' 
Gm  Plpa  Una  Corp.' 


Radpiant 


Co.. 


Enapgyl 

Cnarn  Sawlca»  be- 
vxa  Gm  Syalaiii.  LP- 
VilC.  Gm  Simm.  LP- 


ChawonUSA,  bic. 
Coip- 


QMkbe. 


Sunnybrook  TmMaaion  be- 

TXO  Gm  MtaSng  Corp 

PSl.be. 


NMralGMUtlttty. 
TXOGMVaHknBCon> — 
EmwiQmI 
Enron  GmI 


NMunlQMCa.ta)c. 

bontSupp^Co 

VMHiMia  Gm  MirtMtag  Co 

BridmMUSAbK 

AEG  Gm  Co 


Co. 


be. 


Amoco  ftoductton  Co. 

RabiaoaGMl 

NaturMGM< 

Enron  Gm  nooaaang  Company . 

Panda  riaaourcM,  tac 

nangMwaCoip 

KTM.  be 

KN  Gm  MarbMMa,  tac 


ChoMTon  USA,  be 

GoUan  Gm  Enargiaa.  bic . 
OaM  Gm  PIpaftM  Corp  ~ 
KN  Gm  MMbabno.  be  — 


Enaigr  Co 

Apacha  Caip 

ARCO  NMwal  Gm  Mwtwling.  be. 
NQC  TraMportMon.  be 


Mnoon  wmnm&nQ  uo>p„ 

AECGmCo 

KNQMMaHiMbia.be- 


GMCa,be. 
W^aalaffi  Gm  f^ooaaaora — .«».. 
CoaaW  Gm  UartMNng  Co. 


bicKS- 


CanbM  Gm  Maifcaling  Co . 


Gm  Trantmisaion  Corp- 
-  CiaaoaiM  Gm  Oorp- 

PSI.be 


Tranaoo  Cnangy  MarlrMing  Co. 

.  TaM»  Poaiai  Cwp 

.  TatM  Pnwar  Ooip 


V>ia  Gm  SyalaM.  LP.. 


OMtMad 
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lO-XS-W 

Q-S 

tO-8»-flO 

G-8 

%o-»-m 

G-S 

W-ti-90 

0-8 

1O-»-«0 

G-S 

t»-4»-«0 

o-« 

tO-f»-M 

&-« 

uy-t^-ta 

o-« 

Uhn-m 

0-S 

to-«»-w 

Q-S 

io-2»-eo 

0-S 

U>-2»-« 

&« 

tO-2»-M> 

O-S 

iO-»-m 

G-S 

^o■7»-m 

O-S 

ia-29-«0 

G-S 

10-28-SO 

0-S 

ia-2»-80 

0-S 

10-29-W 

0-S 

tO-28-W 

G-S 

to-2»-se 

G-S 

ia-2»-M 

Q-S 

tO-2S-M 

G-S 

10-C9-W 

O-S 

10-2»-«> 

O-S 

10-28-80 

O-S 

1&-29-S0 

O-S 

10-28-80 

0-S 

10-28-80 

O-S 

10-28-80 

Q-S 

10-28-80 

0-8 

10-28-80 

0-S 

1O-«B-80 

0-S 

10-28-80 

O-S 

10-29-80 

0-8 

10-28-80 

O-S 

10-28-80 

O-S 

10-29-«0 

O-S 

10-28-80 

G-S 

10-2>-80 

O-S 

10-28-80 

Q-8 

10-^8-80 

o-« 

10-29-80 

G-S 

10-28-80 

O-S 

tO-28-80 

0-S 

10-28-80 

G-S 

10-29-80 

O-S 

tO-29-90 

O-S 

10-28-80 

G-S 

10-28-80 

G-S 

10-28-80 

G-S 

10-28-80 

G^ 

10-28-80 

G-S 

10-28-80 

G-S 

10-28-80 

G-S 

10-2^-80 

O-S 

10^28-80 

G-« 

10-28-80 

6-S 

10-2»-80 

G-S 

10-28-80 

O-S 

10-29-80 

O-S 

10-49-80 

O-S 

10-28-80 

G-S 

10-29-80 

G-S 

10-28-80 

G-S 

10-29-80 

6-S 

10-28-80 

O-S 

10-29-80 

O-S 

10-28-90 

G-S 

10-28-90 

O-S 

10-28-90 

O-S 

10-29-90 

O-S 

1»-28-80 

O-S 

10-28-80 

G-S 

10-28-80 

O-S 

10-29-80 

G-8 

10-28-80 

0-6 

10-28-80 

O-S 

10-28-90 

O-S 

10-28-90 

O-S 

Eat  max. 

daily 
quamity* 


e,ooo 

12.000 
10.000 
1.000 
30.000 
80.000 
80,000 
16,500 
20,000 
50.000 
S.000 
15.000 
15.000 

200,000 

50.000 

1.200 

50,000 

110.000 
60,000 
50,000 
50,000 
50,000 
90,000 
10,000 
6,000 

130,000 
80,000 
4,000 
20,000 
50.000 
3.000 
50,000 
10,000 
20,000 
32,000 
20,000 
50.000 
20,000 
75,000 

150,000 

400 

75,000 

75,000 

30.000 

100,000 
20,000 

100,000 
75.000 
25,000 
35.000 
45,000 

100,000 
50,000 
50,000 
61,000 
10,000 

250,000 
60.000 
30,000 
75.000 
3.500 
27,000 
50.000 

185.000 

50.000 

30,000 

3.000 

250.000 

100.000 
50.000 
25.000 
20.000 

100.000 

900 

40.000 

50.100 

1.060.000 

3,185.000 

50.000 

1.864,100 


Dockal  No.  and  transporter/sellar ' 


ST91- 

1677 

ST91- 

1876 

ST91- 

1679 

ST91- 

1880 

ST91- 

1861 

ST91- 

1862 

ST91- 

1863 

ST91- 

1864 

ST91- 

1665 

ST91- 

1866 

ST91- 

1867 

ST91- 

1686 

ST91- 

1669 

ST91- 

1890 

ST91- 

1691 

ST91- 

1892 

ST91- 

1893 

ST91- 

1694 

ST91- 

1695 

ST91- 

1896 

ST91- 

1897 

ST91- 

1696 

ST91- 

1699 

ST91- 

1900 

ST91- 

1901 

ST91- 

1902 

ST91- 

1903 

ST91- 

1904 

ST91- 

1905 

ST91- 

1906 

ST91- 

1907 

ST91- 

1906 

ST91- 

1909 

ST91- 

1910 

ST91- 

1911 

ST91- 

1912 

ST91- 

1913 

ST91- 

1914 

ST91- 

1915 

ST91- 

1916 

ST91- 

1917 

ST91- 

1916 

ST91- 

1919 

ST91- 

1920 

ST91- 

1921 

ST91- 

1922 

ST91- 

1923 

ST91- 

1924 

ST91- 

1925 

ST91- 

1926 

ST91- 

1927 

ST91- 

1926 

ST91- 

1929 

ST91- 

1930 

ST91- 

1931 

ST91- 

1932 

ST91- 

1933 

ST91- 

1934 

ST91- 

1935 

ST91- 

1936 

ST91- 

1937 

ST91- 

1936 

ST91- 

1939 

ST91- 

1940 

ST91- 

1941 

ST91- 

1942 

ST91- 

1943 

ST91- 

1944 

ST91- 

1945 

ST91- 

1946 

ST91- 

1947 

ST91- 

1946 

ST91- 

1949 

ST91- 

1950 

ST91- 

1951 

ST91- 

1952 

ST91- 

1953 

ST91- 

1954 

ST91- 

1955 

ST91- 

1956 

Transcontinental  Gas  Pipa  Una  Corp.* 
Transcontinantal  Gm  Pipa  Una  Corp.* 
Transcontinantal  Gn  Pipa  Una  Corp.* 
Transcontiner«tal  Gu  Pipa  Una  Corp.* 
Transcontinantal  Gm  Pipe  Una  Corp.* 
Transcontinantal  Gm  Pipa  Una  Corp.* 
Transcontinantal  Gm  Pipa  Una  Corp.* 
Transcontinantal  Gas  Pipa  Una  Corp.* 

TaxM  Eastern  Transmission  Corp.' 

TaxM  Eastern  Transmission  Corp.* 

TexM  Eastern  Transmission  Corp.* 

TexM  Eastern  Transmission  Corp.*. 

TexM  Eastern  Transmission  Corp.*. 

TexM  Eastern  Transmission  Corp.* 

TexM  Eastern  Transmission  Corp  * 

TexM  Eastern  Transmission  Corp.* 

Texas  Eastern  Transmission  Corp.* 

TexM  Eastern  Transmission  Corp.*....„ 

Texas  Eastern  Transmission  Corp.* 

TexM  Eastern  Transmission  Corp.* 

TexM  Eastern  Transmission  Corp.* 

TexM  Eastern  Transmission  Corp.* 

TexM  Eastern  Transmission  Corp.* 

TexM  Eastern  Transmission  Corp.* 

TaxM  Eastern  Transmission  Corp.*. 

Texas  Eastern  Transmission  Corp.* 

Texas  Eastern  Transmission  Corp.*. 

Texas  Eastern  Transmission  Corp.*. 

TexM  Eastern  Transmission  Corp.*. 

Texas  Eastern  Transmission  Corp.* 

Texas  Eastern  Transmission  Corp.* 
TexM  Eastern  Transmission  Corp.* 
Texas  Eastern  Transmission  Corp.* 
TexM  Eastern  Transmission  Corp.* 
Texas  Eastern  TransnMssion  Corp.* 
Texas  Eastern  Transmission  Corp.* 
Texas  Eastern  Transmission  Corp.* 
Texas  Eastern  Transmission  Corp.* 
Texas  Eastern  Transmission  Corp.* 
Texn  Eastern  Transmission  Corp.*..., 
TexM  Eastern  Transmission  Corp.*... 
TexM  Eastern  Transmission  Corp.*..., 
Texas  Eastern  Transmission  Corp.*... 

TexM  Eastern  Transmission  Corp.* 

Texas  Eastern  Transmission  Corp.* 

Texas  Eastern  Transmission  Corp.* 

TexM  Eastern  Transmission  Corp.* 

Mississippi  River  Transmission  Corp.*..., 
Mississippi  River  Transmission  Corp.*..., 
Mississippi  River  Transmission  Corp.*... 
Mississippi  River  Transmission  Corp.*... 
Mississippi  River  Transmission  Corp.*... 
Mississippi  River  Transmission  Corp.*... 
Mississippi  River  Transmission  Corp.* ... 
Mississippi  River  Transmission  Corp.* ... 
Mississippi  River  Transmission  Corp.* ... 
Mississippi  River  Transmission  Corp.* ... 
Mississippi  River  Transmission  Corp.*... 
Mississippi  River  Transmission  Corp.*... 
Mississippi  River  Transmission  Corp.*... 
Mississippi  River  Transmission  Corp.*... 
Mississippi  River  Transmission  Corp.* ... 
Mississippi  River  Trtuismission  Corp.* ... 
Mississippi  River  Transmission  Corp.* ... 
Mississippi  River  Transmission  Corp.*... 
Mississippi  River  Transmission  Corp.*... 
Missisiippi  River  Transmission  Corp.*... 
Miiiiiiippi  River  Tranamtssion  Corp.*... 
Mississippi  River  Transmission  Corp.*... 

Lone  Star  Gas  Co 

Midwestern  Gas  Transmission  Co 

Valero  Transmission,  LP 

Panhandle  Eastern  Pipe  Una  Co 
Panhandle  Eastern  Pipe  Una  Co 

Florida  Gas  Transmission  Co 

Florida  Gas  Transmission  Co 

Natural  Gas  Pipeline  Co.  of  America  * 
Natural  Gas  Pipeline  Co.  of  America  * 
Natural  Gas  Pipeline  Co.  of  America  * 
Natural  Gas  Pipeline  Co.  of  America  * 


Recipient 


Transco  Enargy  Marketing  Co 

Municipal  Gm  Authority  oi  Georgia ., 

PSI.  he 

Uwisiana  Natural  Gm  Pipolina,  Inc. 

Transco  Enargy  Marketing  Co , 

Transco  Enargy  Marketing  Co -.. 

Tranaco  Enargy  Marketing  Co 

TexM  Eaatam  Gm  ServlcM  Co 

V.H.C.  Gm  System,  LP 

Citizens  Gm  Supply  Corp.. 
Enmark  Gm  Corp.. 

Southern  Natural  Gm  Co 

EntradaCorp 

Tranaco  Enargy  Marketing  Co _. 

CHizene  Gm  Supply  Corp 

Otizena  Enargy  Corp 

Woodward  Marketing,  Inc 

SonM  Marketing  Co  .„ ~ 

American  Central  Gm  Marketing  Co 

TXG  Gm  Marketing  Co ™. 

TXG  Gm  Marketing  Co _... 

CNG  Trading  Co 

Dbect  Gm  Supply  Corp 

Kerr-McGM  Corp „., 

Transamarican  Natural  Gas  Corp. 

Tranaamarican  Natural  Gm  Corp 

Mkkxxi  Marketing  Corp 

Entrade  Corp 

Enron  Gm  Marketing,  Inc 

Coastal  Gm  Marketing  Co 

PSI,  Inc 

Panhandle  Trading  Co 

Reliance  Gas  Marketing  Co 

Crescent  Gm  Corp 

Unicorp  Energy.  Inc 

Cittzens  Energy  Corp........... 

Access  Energy  Corp 
End  Users  Supply  System 


Seagull  Marketing  Servees,  Inc . 

Woodward  Marketing,  Inc 

NGC  Transportation,  Inc 

Entrade  Corp.. 

Mobil  rtatural  Gaa,  Inc. 

Tex/Con  Gm  Marketing  Co 

Woodwrd  Marketing,  Ire 

Citizena  Energy  Corp 

Hsdson  Gas  Systems.  Inc 

Monsanto  Co.,  MO . 
Hadson  Gm  Systems,  Inc.. 

Access  Energy  Corp 

Arkia  Energy  Marketing. 

Arkia  Energy  Marketing 

Arkia  Energy  Resources 

Endevco  Oil  and  Gm  Co.... 
Monsanto  Co..  MO . 


Transamarican  Gm  Transmission  Corp . 

Arkia  Energy  Marketing 

Tex/Con  Gm  Marketing  Co _. 

Associated  Natural  Gm  Co..  Inc 

ACCOM  Energy  Corp . 
Tex/Con  Gm  Marketing  Co..„ 
TXO  Gas  Marketing  Corp.. 
Midcon  Marketing  Corp.. 

Texpar  Energy,  Ire 

Monsanto  Co.,  MO 

Monsanto  Co.,  MO 

Monsanto  Co.,  MO 


Natural  Gas  Clearinghoun  Transportatkxi. 

Access  Energy  Corp 

El  Paao  Natural  Gm  Co..  at  al 

Vesta  Energy  Co 

Seagas  Pipeline  Co. 

NGC  Intrastate  Pipeline  Co 

Columbia  Gas  of  Ohio,  Inc 

City  of  Gainesville  Regional  Utilities... 

Cresecent  City  Natural  Gm -... 

Tenr>Ga8Co  Corp — 

TennGasCo  Corp 

Midcon  Marketing  Corp 

Midcon  Marketing  Corp 


DatefHed 


10-28-80 
10-28-90 
10-28-90 
10-28-80 
10-29-90 
10-29-90 
10-28-00 
10-28-90 
10-29-90 
10-29-90 
10-28-80 
10-29-90 
10-29-90 
10-28-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-28-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-28-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-28-90 
10-29-90 
10-29-90 
10-29-90 

10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-28-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-29-90 
10-30-90 
10-30-90 
10-30-00 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 


Part  284 
Subpart 


6-S 
O-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

G-S 

G-S 

8 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est  max. 
quantity* 


84.000 

20.000 

20,000 

70,500 

40.000 

60.000 

150.000 

70.000 

1,200.000 

2.530.000 

21,800 

20,000 

75,000 

1,200,000 

2.590.000 

2,490,000 

10.000 

164.700 

185,618 

400.000 

400.000 

904,000 

60,500 

317.000 

2,000,000 

2.600.000 

923,000 

200,000 

3,457.750 

460.000 

350.000 

1,969,000 

60.000 

5,000 

100.000 

2.590,000 

235,000 

340,000 

15,000 

1,126,700 

2,000.000 

30,000 

941,100 

20,000 

2,590.000 

150,000 

5,150 

200,000 

60,000 

40,000 

55,000 

100,000 

30,000 

4,120 

150.000 

55,000 

100,000 

104,000 

10,000 

100,000 

50.000 

700.000 

30.000 

1.030 

4.120 

4,120 

150,000 

50,000 

50.000 

50.000 

50,000 

250,000 

2,000 

2,651 

1.050 

1,000 

250 

250.000 

250.000 
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Nd.  wd  iranaporter/seNer ' 


ST»t-U68 
ST»1-t968 
ST91-1960 
ST»t-t961 
ST»t-19S2 
ST»t-19S3 
ST»>-t964 
ST»1-t9S7 

ST»t-1968 
ST»t-t«70 
ST»>-t«71 
ST»t-18ra 

snuwn 

ST»«-t»74 

ST»»-1»75 

STS1-1S77 

ST91-ia78 

ST91-1W9 

STBt-tSSO 

ST»1-19S1 

STB1-19e2 

ST»t-19t3 

ST91-1984 

ST»t-19S5 

ST»t-19a6 

ST»t-19S7 

ST»1-19eS 

5791-1989 

ST91-t990 

ST91-1993 

ST9t-1«44 

STS1-1905 

STSI-MSe 

ST9>-t997 

ST91-199e 

ST91-1999 

ST91-2003 

STSI-aXM 

ST91-2005 

ST91-20M 

ST9V-20078 

STt1-200e 

ST91-a009 

ST9V-2010 

ST91-2011 

ST91-2012 

ST91-2013 

ST9V2014 

ST91-a015 

ST91-2018 

ST»1-»17 

ST9t-2018 

ST91-2019 

STti-zoeo 

ST91-2021 
ST»1-2Qe2 
ST»1-2Qe3 
ST91-2024 
ST»1-2QeS 
ST91-2026 
ST91-2IH7 
ST»1-202fl 
ST91-2029 
ST91-2030 
ST91-2031 
ST91-20S2 
ST»1-a033 
ST91-2034 
ST91-2035 
ST91-2036 
ST»1-a037 
ST91-2038 
ST91-2039 
ST  "'040 
ST9  041 
ST91-2042 
ST91-2043 
ST91-2044 
ST9 1-2045 


FteturHQM 
Natural  Qm 
Natural  Qm 
Natural  Gat 
Natural  Gaa 
Natural  Gaa 
Natural  Gaa 
Natural  Gaa 
Nature  Gaa 
Natural  Gaa 
Nafertuaa 
Natural  Gaa 
Natural  Gaa 
Natural  Gaa 
Natural  Gaa 
NMiralGaa 
Natural  Gaa 
Natural  Gaa 
Natural  Gaa 
Natural  Gaa 
Natural  Gaa 


Col  ai  Amarica  *.. 
Ca  a<  Anwica*.. 
Co.  ol  Amafica*.. 
Gol  o<  America  *.. 
Coi  at  America*.. 
Ca  ot  America*.. 
Ca  o<  America*.. 
Ca  o<  America  *.. 
Ca  al  America*.. 
Goi  oi  America  *.. 
Ca.  oi  America*.. 
Ca  ot  America*.. 
Ca  ol  America*.. 
Ca  ol  America*.. 
Ca  o<  America*.. 
Ca  tt  America  *.. 
Ca  of  America  *.. 
Ca  o4  America  *.. 
Ca  e<  America  *.. 
Ca  ol  America*.. 
Ca  ot  America*.. 


mtnt  Gaa  Piptiwa  Ca  at  America  * 
Natural  Gaa  Pi^aliwa  Ca  ot  America  * 
^Mural  Gaa  Pipillwe  Ca  o<  America  * 
^Mwal  Gaa  Ptpaliwa  Ca  at  America  * 
NMural  Gaa  PIpalina  Ca  ol  America  * 
^Mural  Gaa  Pipaliiia  Ca  of  America  ■ 
Natural  Gaa  Pipalna  Co.  ol  America  * 
Natural  Gaa  Pipiliwa  Co.  el  America  * 
^Mural  Gaa  P^alina  Co.  ol  America  * 
Natural  Gaa  fHpalina  Co.  al  America  * 
Natural  Gaa  PIpalina  Co.  ol  America  * 
NMural  Gaa  P^aina  Ca  ol  America  * 
fMunt  Gaa  rsp  aline  Ca  ol  America  * 
NMural  Gaa  P^illrw  Co.  ol  Amarica  * 
NMural  Gaa  Pipeline  Co.  of  America  * 
NMural  Gaa  Pipeline  Co.  ol  America  * 
NMural  Gaa  PIpalina  Ca  ol  America  * 
Natural  Gaa  PipaBna  Co.  of  America  * 
Natural  Gaa  PIpalina  Co.  of  America  * 
Natural  Gaa  PIpalina  Ca  ol  America  * 
Natural  Gaa  Pipalino  Ca  of  America 

Cblorado  Irtarauta  Gaa  Co.* 

Oolorado  Mantata  Gai  Co.* 
Colorado  Intaatata  Gaa  Co.* 

Trurtuma  Gaa  Co.* 

WHama  Nakaal  Gaa  Ca* 

MMIiama  Natual  Gaa  Ca*...- 
wmma  Nakjnl  Gaa  Ca*...- 
MWwna  Nakaal  Gaa  Oa*...- 
WiKama  NalunI  Gaa  Oa*-.- 
WiMwna  Naluni  Gaa  Ca* .... 
WiHiwna  Nahnl  Gaa  Ca*...- 
WWama  Nakaal  Gaa  Ca* .... 


Southern 
Southern 
Southern 
Southern 
Southern 
Southern 


P/L  Co.*.. 

Gaa  Ca* 

Gaa  Ca* 

Gaa  Ca* 

Gaa  Ca* 

Gaa  Ca* 

Gaa  Ca* 


Racipiant 


NGC  Trantportalion.  Inc 

Tranaco  Energy  Marfcating  Co. 
TrMoco  Energy  Martating  Co. 
Tranaco  Ena«gy  Marfcating  Co. 

Traneco  Energy  Marketing  Co. 

NGC  TraniportMion.  Inc — 

NGC  Traraportation.  Inc 

TamGasCo.  Iac~ — 

ICdGon  Uarfcafing  Coip- 

TermCaaCa  Inc 

Tranaamarican  Pipefina Corp.. 
Tranaco  Energy  Uarfcaling  Co. 

TormGaaCo  Corp 

TannQ^aCo  Corp 

TaonGaaCo  Carp„ 
TannGaaCo  Corp.. 


MMoon  Uaittating  Corp. 

Midcon  MariMtir«  Coip- 

Mdcon  Mwliating  Corp. 

TeonGaaCo.  Inc 

Transco  Energy  Marketing  Co 

Tranaco  Eaariy  Marfcataig  Co ...!...._». 

Panda  Reaoufcea,  Uk 

Panda  Reaourcea.  Inc 

Panda  Reaourcaa.  Inc 

Victocia  Gaa  Coip ~ 

Vidoria  Gaa  Coip ~~~- 

Vidona  Gaa  Corp 

Tranaamarican  Gaa  Tcanamisaion  Corp. 

TenrtGasCo  Corp „_ 

TemGaaCo  Exchange  Corp 

TannGaaCo  Corp 

Traneco  Energy  Martwting  Co 

Midcan  Mediating  Corp 

Tranaco  Energy  Maikeling  Co 

Midcon  MarkaHne  Cop 

Midcon  Marlieting  Corp 

Transaroarican  Natural  Gas  Corp 

Transamancan  Natwal  Gas  Corp 

Tranaco  Energy  Marketing  Co ~. 

Transamancan  Natural  Gas  Corp 

Tcanaco  Enargay  Marketing  Co 

Coastal  Gaa  Marketing  Co „. 

Enron  Oil  A  Gaa  Marketing.  Inc 

Coore  Energy  Co 

StavMpoct  Intrastaia  Gas  Trans.  Corp . 

Conaoidalad  Fuel  Corp 

Biahop  Pipeina  Corp — — 

Hadaon  Gaa  Systamsk  Inc „.. 

Ford  Motor.  Co . 
Phiiipa  Palrolaian  Co.. 
Famera  Chemical  Co . 
Sunriae  Energy  Co — 


Oatafied 


Enron  Gaa  Prooaaaing  Co.. 

Amoco  Production  Co.- 

Sonet  Marketing  Co 

PSt.  Inc 

BP  Gas  kic 


Southern  NManl  Gaa  Ca*..-.. 

Southern  fMunt  Gaa  Ca* 

Southern  Natanl  Gaa  Ca*..... 
Southern  Natanl  Gaa  Co.*..-.. 
Southern  Natant  Gaa  Ca* .-.. 
Souttiem  NMMi  Gaa  Ca*.-.. 
Southern  HateM  Gaa  Co.*..-.. 
Southern  Natml  Gaa  Ca*  .-.. 
Southern  NakHl  Gaa  Ca*.. 
Southern  NatwM  Gaa  Ca*.. 
Southern  Natairi  Gaa  Co.*.. 
Southern  Natanl  Gaa  Ca*.. 
Southern  Natoal  Qaa  Ca*.. 
Southern  Natanl  Gaa  Co.*.. 
Southern  Natnral  Qaa  Ca*.. 
Southern  Natanl  Qaa  Co.*.. 
Southern  Nataral  Gas  Co.*.. 
Southern  Natural  Gaa  Co.*.. 
Southern  Natural  Gas  Co.*.. 


Sonal  Marketing  Co. 


Sooat  Marketing  Co 

Entrade  Corp 

Sonat  Marketing  Co.-. 

Woodward  Meeting.  Inc.. 

Sonat  Marketing  Co  — 

PSk  Inc 

ARCO  Oil «  Gas  Co 

PSt  Inc 

Ctwwron  U.SX,  Inc — 

Nakaal  Ca«Mnl  Ca.  inc 

Archer  Oaniala  Midland  Co . 

Sonet  Ei^ilonlion  Co 

.  Sonal  Mwkating  Co — 

ARCO  Oil  «xi  Gaa  Co 

.  Mebila  Nahnt  Gas.  hic - 

Sonat  Marketing  Co 

PSI.  !«¥: 

PNG  Energy  Ca,  OK 

PSLInc. 

Access  Eweigy  Corp. 

Sonat  Marketing  Co .. 


10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10  30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-29-00 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 


Pwt2S4 

Subpart 


G-S 
Q-S 
G-S 
G-S 
G-S 
G-S 
6-S 
G-S 
G-S 
G-S 
6-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
Q-S 
G-S 
G-S 
Q-S 
Q-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
Q-S 
G-S 
G-S 
G-S 
Q-S 
G-S 
Q-S 
Q-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
Q-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
Q-S 
G-S 
G-S 
Q-S 
G-S 
Q-S 
Q-S 
Q-S 
&-S 
G-S 
G-S 
Q-S 
6-S 
G-S 
G-S 
Q-S 
G-S 
Q-S 


Est.  max. 

daily 
quantity* 


2QO.OO0 

57.130 

130,000 

100.000 

50.000 

25,000 

50,000 

250.000 

50.000 

250.000 

100.000 

000.000 

eo.ooo 
eo.ooo' 

244,000 

244,000 

50,000 

50.000 

50.000 

250.000 

75,000 

300.000 

25,000 

15.000 

1.500 

10,000 

10,000 

20,000 

250,000 

250,000 

244,000 

60.000 

45.000 

250.000 

100.000 

250,000 

250,000 

750.000 

750.000 

100,000 

100,000 

60.000 

100.000 

90.000 

B.000 

3.000 

22.465 

275 

5,350 

2.700 

5.000 

75.000 

14.000 

44,000 

280 

200.000 

100.000 

85.000 

85.000 

210.000 

178.122 

S.000 

400 

50.000 

100.000 

90.000 

1.202 

3.000 

2.000 

2.000 

12.000 

50.000 

30.000 

35.000 

392/100 

2.121 

50.000 

6JB19 

6.000 

601,695 


Oockaf  No.  and  kansporter/seHer  ■ 


ST91-2046  Southern  »Murri  Gas  Co.*.. 

STB1-2047  Southern  Natural  Gaa  Co  *.. 

ST91-2048  Southern  Natural  Gaa  Co.*.. 

STBl-?049  Southern  Nahral  Gaa  Co.*.. 

STB1-2050  Southern  Natural  Gaa  Co.*.. 

ST91-2051  Southern  Natural  Gas  Co.*.. 

ST91-2052  Southern  Natural  Qaa  Co.*- 

ST91-2053  Southern  Natural  Gaa  Co.*.. 

ST91-2054  Southern  Natural  Gaa  Co.*.. 

ST91-2055  Southern  Natural  Gaa  Co.*.— 

ST91-2056  Southern  NaturM  Gaa  Co.*.-.. 

ST91-20S7  Southern  Nakjral  Gas  Co.*...- 

STgi-'X)5A  Southern  Nahiral  Gas  Co.*..... 

ST91-2059  Southern  Natural  Gas  Co.*.— 

ST91-2060  Southern  Natural  Gaa  Co.*.— 

ST91-2061  Southern  Natund  Qaa  Co.*...- 

ST91-206?  Southern  Natural  Qaa  Co.*.— 

ST91-2063  Southern  Natural  Gaa  Co.*...- 

ST91-2064  Southern  Natural  Gaa  Co.* 

ST91-2065  Southern  Natural  Gas  Co.*...- 

ST91-2066  Southern  Natural  Gaa  Co.* 

ST91-2067  Southern  Natural  Gaa  Co.*...- 

ST91-2068  Southern  Natural  Gaa  Co.*...- 

ST91-2069  Southern  Natural  Gaa  Co.*..-. 

ST91-2070  Southern  Natural  Gaa  Co.* 

ST91-2071  Southern  Natural  Gas  Co.*...- 

ST91-2072  Southern  Nahm  Gas  Co.* 

ST91-2073  Southern  Natural  Gas  Co.*...- 

ST91-2074  Southern  Natural  Gaa  Co.*— 

ST91-2075  Southern  Natural  Gas  Co.*.. 

ST91-2076  Southern  Natural  tSaaCo.*...- 

ST91-2077  Southern  Natural  Gas  Co.*- 

ST91-2078  Southern  Natural  Gas  Co.*- 

ST91-2079  Southern  Natural  Gas  Co.*- 

ST91-20eO  Southern  Nabiral  Gas  Co.*- 

ST91-2081  Southern  Natural  Gas  Co.*...- 

ST91-20a2  Southern  Natural  Gas  Co.* 

ST91-2083  Southern  Natural  Gas  Co.* 

ST91  -2084  Southern  Natural  Gas  Co.* 

ST91-2085  Southern  Natural  Gas  Co.* 

ST91-2086  Southern  Natural  Gaa  Co.*- 

ST91 -20S7  Southern  Natajral  Gas  Co.*- 

ST91-2088  Southern  Natural  Gas  Co.*- 

ST91-2089  Southern  Natural  Gas  Co.*.. 

ST91-2090  Southern  Nakjral  Gas  Co.*- 

ST91  -2091  Southern  Natural  Gas  Co.*- 

ST91-2092  Southern  Nakjral  Gaa  Co.*.. 

ST91-2093  Southern  Natural  Gaa  Co.*- 

ST91  -2094  Southern  NahnI  Gaa  Co.*- 

ST91-2095  Southern  Natural  Gas  Co.*.. 

ST91-2096  Southern  Natural  Gas  Co.*- 

STgi-2097  Southern  Natwal  Gas  Co.*... 

ST91-2098  Southern  Natural  Gaa  Co.*.- 

ST91-2099  Southern  Natural  Gas  Co.*... 

ST91-2100  Southern  Natural  Gas  Co.*.- 

ST91-2101  Southern  Nahral  Gas  Co.*...- 

ST91-2102  Southern  Nakval  Gaa  Co.*- 

ST91-2103  Southern  Nakral  Gas  Co.*.. 

ST91-2104  Southern  Natural  Gaa  Co.*- 

ST91-2105  Southern  Nahjral  Gas  Co.*- 

ST91-2106  Southern  Nahjral  Gas  Co.*.. 

ST91-2107  Southern  Nahjral  Gaa  Co.*- 

ST91-2108  Southern  Nakjral  Gas  Co.*- 

ST91-2109  Southern  Nakiral  Gas  Co.*- 

ST91-2110  Southern  NakJral  Gas  Co.*- 

ST91-21 1 1  Southern  Natural  Gaa  Co.*- 

-  ST91-2112  Southern  Nakral  Gas  Co.*- 

ST91-2113  Southern  Nahjral  Gas  Co.*- 

ST91-2114  Southern  Natural  Gas  Co.*- 

ST91-2115  Southern  Nakjrai  Gas  Co.  *- 

ST91-2116  Southern  Nahral  Gaa  Co.*- 

ST91-2117  Southern  Nah#ai  Gaa  Co.*- 

ST91-2118  Southern  NahjrM  Gaa  Co.* - 

ST91-2119  Southern  Nahiral  Gas  Co.*— 

ST91-2120  Southern  Nahirri  Gas  Co.*.. 

Sr91-2121  Southern  NahjrM  Gas  Co.*- 

ST91-2122  Southern  NahnI  Gas  Co.  *- 

ST91^123  Southern  Nahiral  Gaa  Co.  *- 

ST91-<2124  United  Gaa  Pipe  Una  Ca* - 

ST91-2125  United  Gas  Pipe  Una  Ca* - 


Recipient 


MoMNalynlGaa.lnc.. 

Souti  Georgia  Nahval  Gas  Co- 

PSt,  Inc. 

waai  Hoaa  fapparan,  inc.- 

PStlnc. 

Mt.  Vamon  Milla,  Inc . 

Sonat  Marketing  Co . 

Oinr  U.SX.  Inc 

Amoco  Energy  TradMig  Co- 
Amooo  Energy  Trading  Co.. 

BP  Gas  Inc..- 

StGCOMartiattng.inc.. 
Aoceas  Energy  Corp. - 
PSI.  he. 
OlyOiTa 


Mississippi  Oiamlcal  Corp- 

Entrade  Corp — — 

Soiwt  Marketing  Co. 
SonM  Maikaling  Co . 
South  Georgia  Natural  Gas  Co.. 

Olstiop  PIpalna  Cop 

PSI.  mc. 

PSI,  mc 

Sun  Opeiaing  Partnership  LM . 

SonM  Marketing  Co 

Oaita  Pipaine  Co 

Tax/Con  Gaa  Marketing  Co.. 
Amooo  Energy  Tradmg  Corp.. 
PSt.  inc. 


Procter  A  Gambia  Paper  Products  Co.. 
PSI.  mc _ 

PSI.  Inc -. 

Chevron  U.SA.  mc 

PSI.  mc 

Heath  Petra  Reaourcea,  Inc- 
EntradeCorp- 


psi.  mc - 

as.  steel  Corp.. 
NGC  Tranaportaliort,  Inc- 
Sania  Fa  Minerala,  mc- 
SonM  Eiqitaration  Co.. 

PSt  Inc _.. 

Chevron  U.S.A..  mc 

South  Georgia  Natural  Gas  Co... 
SNG  Intrastate  Gas  Supply,  Inc . 

PSI.  mc 

Amoco  Energy  Trading  Corp.. 
Prior  hnaslate  Corp.. 


AROO  01  and  Gas  Co- 
St6CO  Marketing,  mc... 
Enlrada  Corp.. 

AROO  OH  and  Gaa  Co 

ARCO  01  and  Gas  Co 

Sun  Operating  Umited  Partnership . 

ARCO  Ol  and  Gaa  Co 

Accaaa  Energy  Corp - 

Sun  Operating  Umited  Partnership . 

Chevron  U.S.A..  mc 

ARCO  OH  and  Gas  Co- 

BJcfcarstaN  Clay  Products. 

BP  Gaa,  mc — 

SOHIOOilCo.. 

I lowal  Gas  Management  Co.. 

waai  r%)tfii  Keppersn,  mc — 

Oil  Ori  Corporation  of  Georgia.. 


Inc- 


Sonal  Marketing  Co 

PSI.  mc - - — . 

f*rior  mtrastata  Corp.- — . 

Rakanca  Gaa  Markirting  Co.. 
Ragland  Brick  A  Tila  Co.. 

PSI.  Inc 

John  W.  McGoiaan 

NGC  Transportation.  Inc — 

.  MuKIa  Co.  of  America. — 

TaMoo  Gaa  Mariioling.  Inc. 
Wctoria  Gaa  Corp 


10-30-90 
10-30-00 
10-30-90 
10-30-80 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-80 
10-30-00 
10-30-80 
10-30-80 
10-30-80 
10-30-90 
10-30-80 
10-30-90 
.1  10-30-90 
10-30-BO 
10-30-80 
10-30-90 
10-30-80 
10-30-80 
10-30-90 
10-30-80 
10-30-90 
10-30-80 
10-30-80 
10-30-80 
10-30-80 
10-30-90 
10-30-80 
10-30-80 
10-30-40 
10-30-90 
10-30-80 
10-30-80 
10-30-00 
10-30-90 
10-30-90 
10-30-80 
10-30-90 
10-30-00 
10-30-00 
10-30-00 
10-30-80 
10-30-90 
10-30-90 
10-30-80 
10-30-90 
10-30-00 
10-30-00 
10-30-80 
10-30-80 
10-30-00 
10-30-80 
10-30-00 
10-30-80 
10-30-90 
10-30-80 
10-30-80 
10-30-00 
10-30-80 
10-30-00 
10-30-80 
10-30-00 
10-30-90 
10-30-00 
10-30-90 
10-30-80 
10-30-80 
10-30-80 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 


Part  384 

Subpart 


Est.  max. 

daily 
quantity  * 


G-S 

G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-« 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-8 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
Q-S 
Q-S 
G-S 
G-S 
Q-S 
Q-S 
G-S 
G-S 
Q-S 
Q-S 
Q-S 
G-S 
G-S 
G-S 
Q-S 
G-S 
G-S 
G-S 
G-S 
&-S 
G-S 
6-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
Q-S 
G-S 
G-S 
Q-S 

Qi^ 

G-S 
G-S 
G-S 
G-S 
G-S 


100,000 

50.000 

150.000 

100.000 

5,000 

97,064 

1,000 

1,515 

1.000 

590.885 

20.000 

166.000 

246.000 

85.000 

750 

3,500 

100.000 

15,000 

60.000 

13.000 

392,400 

30.000 

3X)00 

1,000 

120,000 

5.506 

20.000 

100.000 

25.000 

200.000 

20.000 

120,000 

10.000 

2484 

1.667 

193,000 

13.000 

50.000 

14,350 

2,207 

65,630 

15.000 

7,500 

28,000 

2.551 

100.000 

6,000 

10,000 

16,609 

150,000 

150,000 

30.000 

750 

7,700 

30.000 

30,000 

20.000 

30.000 

1,000 

15.000 

60.000 

30.000 

3.900 

85,000 

60.000 

13,520 

7,000 

4,000 

*  5.000 

50.000 

535 

150,000 

>5,000 

.     2.000 

40.000 

150 

60.000 

3.000 

206.000 

33.475 
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OoetMi  Na  and  «araportw/i 


ST91-21Z7  UnlMQMPIpsUmCa*. 

.<!T91-2128  UnlMQMPIptLJraOa*. 

ST91-2129  UntadGMF^UnaCa*. 

ST91-2130  UnIM  Om  ^p*  Una  Ca* . 

ST91-2131  Untad  Qm  Ptpa  Una  Ca* . 

ST91-2132  UniMQaaPlpaUnaCa*. 

ST91-2133  UnNadOMPlpaUnaCa*. 

ST91-2134  UnMadQaaPlpaUnaCa*. 

ST91-213S  UnSad  Gm  Plpa  Una  Ca« . 

ST91-2136  UnNadQwP«paUnaCa*. 

ST91-2137  UnNad  Qaa  npa  Una  Ca* . 

ST9l-2l3e  UniMQaaPlpaUnaCa*.. 

8TB1-2139  UnHadGaaPlpaUnaCa*.. 

ST91-2140  UnNadQaaPlpaUnaCa*.. 

ST91-2141  UnNad  QaaPlpa  Una  C&*.. 

ST91-2142  UnNad  Qaa  npa  Una  Ca* .. 

ST91-2143  UnNad  Qaa  Plpa  Una  Ca*.. 

ST91-2144  UnNad  Qaa  Plpa  Una  Ca* .. 

ST91-214S  UnNad  Qaa  Plpa  Una  Ca*.. 

STgi^l4«  UnNad  Qaa  Plpa  Una  Ca*.. 

ST91-2147  UnNad  Qaa  Plpa  Una  Co.* .. 

ST91-2148  UnNad  Qaa  Plpa  Una  Ca* .. 

ST91-2149  UnNad  Qaa  Plpa  Una  Ca*.. 

ST91-21S1  UnNad  Qaa  Plpa  Una  Ca* .. 

STS1-2152  UnNad  Qaa  Plpa  Una  Ca* .. 

ST91-2153  UnNad  Qaa  Plpa  UnaCa*- 

STSi-?i54  UnNad  Qaa  Plpa  Una  Ca*  .. 

STgi-2iS5  UnNad  Qaa  Plpa  Una  Ca*„ 

ST91-2156  UnNad  Qaa  Plpa  Una  Co.*.. 

ST91-21S7  UnNad  Qaa  Plpa  Una  Ca* .. 

ST91-21M  UnNad  Qaa  Plpa  Una  Ca*.. 

ST91-2159  UnNad  Qaa  P(pa  Una  Ca* .. 

ST9i-2iao  UnNad  Qaa  Plpa  Una  Ca* .. 

ST91-2161  AfWaEnarByRaaourcaa*.-. 

ST91-2162  ArtdaEnargyRaaoureaa*..- 

ST91-2163  AiMa  Enargy  Raaouroaa  *.~. 

ST91-2164  Artda  Enargy  Raaourcaa  *-.. 

ST91-2165  Mda  Enargy  RMOuroaa  *.... 

ST91-2168  ArtdaEnaigyRaaotacaa*.„. 

ST91-2167  AiMaEnargyRaaoureaa*.-. 

ST91-2168  AfMaEnargyRaaowcaa*.... 

ST91-2160  AiUa  Enargy  Raaoureaa  *.... 

ST91-2170  Aflda  Enaigy  Raaoucaa  * 

ST91-2171  ArtdaEnaigyRaaouroaa  *..... 

ST91-2172  ArtdaEnargyRaaouroaa  *..... 

ST91-21 73  AfMa  Enargy  Raaoureaa  * 

ST91  -21 74  ArUa  Enargy  Raaouroaa  * 

ST91  -21 75  AiMa  Enaigy  Raaouroaa  * 

ST91-2176  AiMa  Enargy  Raaoureaa  * 

ST91-2177  Taxaa  Eaatam  Tranamiaaion  Corp.*. 

ST91-2178  Taxaa  Eaatam  Trwiamiaalon  Corp.*. 

ST91-2179  Taxaa  Eaalam  Tranamiaaion  Corp.*. 

ST91-2180  Taxaa  Eaatam  Trwamaaion  Corp.*. 

ST91.2181  Taxaa  Eaalam  Tranamiaaion  Corp.*. 

ST91-2182  Taxaa  Eaalam  Tranamiaaion  Corp.'. 

ST91-2183  Taxaa  Eaatam  Trwamiaaion  Corp.*. 

ST9i-2ia4  Taxaa  Eaitam  Trwamtoaion  Corp  *. 

ST91-2185  Taxaa  Eaalam  Trwamiaaion  Corp.*. 

ST91-2196  Taxaa  Eaalam  Tranamiaaion  Corp.*. 

ST91-21S7  Taxaa  Eaatam  Tranamiaaion  Corp.*. 

ST91-2188  Taxaa  Eaalam  Tranamiaaion  Corp.*. 

ST91-2189  Taxaa  Eaalam  Tranamiaaion  Corp.*. 

ST91-2190  Taxaa  Eaatam  Tranamiaaion  Corp.*..... 

ST91-2191  Taxaa  Eaalam  Tranamiaaion  Corp.*.., 

ST91-2192  Taxaa  Caalam  Tranamlaaioii  Corp.».._. 

ST91-2193  Taxaa  Eaatam  Tranamiaaion  Corp.* 

ST91-2194  Taxaa  Eaalam  Tranamiaaion  Corp.*. ..„ 

ST91-2195  Taxaa  Eaalam  Tranamiaaion  Corp.* 

ST91-2196  Taxaa  Caalam  Tranamiaaion  Corp.*..- 

ST91-2197  Taxaa  Caalam  Tranamiaaion  Corp.* 

ST9i-2i9e  Taxaa  Eaatam  Trmmiaalon  Corp.* 

ST91-2199  Miialaaippl  Rtwr  Traninwiiion  Corp.*. 

ST91-2000  Mliaitaippl  Rivar  Tranamiaaion  Corp.*. 

ST91-2201  ANR  Pipalna  Co.* 

ST91  -2202  ANR  PIpallna  Ca* 

ST91  -2203  ANR  PIpallna  Co.* 

ST91  -2204  ANR  Pipaina  Co.* 

ST91  -2205  ANR  PIpallna  Co.* 

ST91  -2206  ANR  PIpaNna  Ca* 

ST91  -2207  Magnolia  Plpailna  Corp.*  .„ 


^ *—  ' » 


T«caoo  Qm  MaftoMnq.  Inc. 

apa  nyoreoanofw  uo ..»». 

Vangaa  MartaUng  Ca 


Nakaal  Qaa  Claarlnghouaa.  Inc.. 
Apacha  Tranamiaaion  Corp.. 


Tranaamarlcan  Qaa  Tranamiaaion  Corp .. 

Qaa  Tranamiaaion  Co 

Qaa  Tranamiaaion  Co 

Co 

Qaa  Tranamiaaion  Co 


Qaa  Tranamiaaion  Co.. 
EaalaK  Qaa  Tranamiaaion  Co.. 


Qaa  Tranamiaaion  Co.. 
EaalaK  Qaa  Tranamiaaion  Co.. 


Houaton  Qm  Entianga  Corp ..... 

Eaataa  Qaa  Tranamiaaion  Co 

SaUna-OaSolo  PIpalna  Ca.  Inc 

EaitM  Qaa  Tranamiaaion  Co 

pa,  Inc 

psi.  mc 

VIclorta  Qaa  Corp 

MMODon  Mamaang  i.«orp ».„..„........,..».» 

MMioon  mancaang  ixirp „»......«».»... 

EaalaK  Qaa  Tranamiaaion  Co — ... 

Taxican  Natural  Qaa  Co  .„ „ 

Tranaamarlcan  Qaa  Tranamiaaion  Coip 

Eaalax  Qaa  Tranamiaaion  Co 

Eaatax  Qaa  Tranamiaaion  Co 

Eaalax  Qaa  Traiwniaaion  Co _ 

Motm  Exploration  a  Producing  North  Amar 

RaNaraa  PIpaNna  Co „.......„.„_„...„_ 

Eaatax  Qaa  Tranamiaaion  Co. 
EaataK  Qaa  Tranamiaaion  Co. 

Qaorgia-Pacific.  Inc 

Nucor-Yamato  Staal  Co „ 

Amarican  SaH  Co 

Croaa  ON  A  Rafining  Co. 
Aftianaaa  Cttamicaia,  Inc 

Arcfiar  Oaniala  Mktand  Co 

Supanaood  Corp 

Town  of  GranHa 

Uon  OH  Co ™.... 

Union  Natural  Qaa  PIpaNna  Co. 

Barry  Patroiaum  Co „ 

U.S.  Vanadkjm  Corp 

Briar  Qypaum 

UOP,  Inc _ 

G.S.  Rooting  Pnxlucta  Co.,  Inc. 
Quincy  Soybaan  Co. 
Houaton  Qaa  ExciMngaCorp„ 
Ptilbro  Oiathbulora  Corp.. 
Citizana  Qaa  Supply  Corp.. 

Accaaa  Enargy  Corp 

Induatriai  Enargy  Sarvlcaa  Co.. 

Accaaa  Enargy  Corp 

PNbro  OiaMMilora  Corp~ 

Taxaa  Ohio  Qaa,  Inc 

Maga  Natural  Qaa  Co.— 

HaS^loualon  ON  Co 

Enmarli  Qaa  Corp 

Ladoo,  Inc „......._ 

Cmax  Erwgy,  Inc . 
Endawoo  Marfcating  Co 
mduatiial  Enargy  Sarvlcaa  Co 

Excal  Qaa  Mariiwting.  Inc 

ConaoNdatad  Fual  Corp 

Endavoo  MartcaUng  Co 
End  Uaara  Supply  SyMam. 

Coaalai  Qaa  Mwtiating  Co 

PNbro  QatrKxilora  Corp 

EquMaUa  Raaouroaa  MarfcaNng  Co. 
Accaaa  Enargy  Corp 
PPQ  Irtduatrlaa,  Itk. 

UGlCorp 

Intarstata  Gaa  Marltaling,  Inc. 

Otiio  Qaa  Co 

NQC  Tranaportation,  Inc 

Norlham  HNnoia  Qaa  Co « 

Hoiward  Enargy  Co..  Inc 

TranaconOnontai  Qaa  Pipe  Una  Corp 


DalalHad 


10-30-M 

10-30-00 

10-30-90 

10-30-00 

10-30-90 

10-30-00 

10-30-00 

10-30-00 

10-30-00 

10-30-00 

10-30-90 

10-30-00 

10-30-90 

10-30-00 

10-30-00 

10-30-90 

10-30-90 

10-30-00 

10-30-00 

10-30-00 

10-30-90 

10-30-90 

10-30-90 

10-30-90 

10-30-90 

10-30-90 

10-30-90 

10-30-90 

10-30-90 

10-30-90 

10-30-90 

10-30-90 

10-30-00 

10-30-90 

10-30-90 

10-30-90 

10-30-00 

10-30-90 

10-30-00 

10-30-90 

10-30-90 

10-30-00 

10-30-90 

10-30-00 

10-30-90 

10-30-90 

10-30-90 

10-30-00 

10-30-90 

10-30-90 

10-30-90 

10-30-00 

10-30-90 

10-30-90 

10-30-00 

10-30-00 

10-30-90 

10-30-90 

10-30-00 

10-30-00 

10-30-90 

10-30-90 

10-30-90 

10-30-00 

10-30-90 

10-30-90 

10-30-90 

10-30-90 

10-30-00 

10-30-90 

10-30-90 

10-30-90 

10-30-00 

10-30-00 

10-30-00 

10-30-00 

10-30-00 

10-30-90 

10-30-00 

10-30-90 


Part  284 
Subpart 


Q-8 

Q-S 
Q-S 
Q-S 
Q-S 
Q-S 
Q-S 
Q-S 
G-S 
Q-S 
G-S 
0-S 
Q-S 
Q-S 
G-S 
G-S 
Q-S 
G-S 
Q-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
Q-S 
G-S 
G-S 
G-S 
G-S 
G-S 
Q-S 
G-S 
G-S 
Q-S 
Q-S 
G-S 
G-S 
G-S 
G-S 
Q-S 
0-S 
G-S 
Q-S 
G-S 
Q-S 
G-S 
G-S 
0-S 
0-S 
Q-S 
0-S 
0-S 
0-S 
G-S 
G-S 
0-S 

o-s 

0-S 

0-S 

o-s 

Q-S 

G-S 

G-S 

0-S 

O-S 

O-S 

G-S 

B 

G-S 

B 

0-S 

B 

0-S 

C 


Eat  max. 
quanny* 


10.300 
154,500 

30,000 
300,000 

10,300 

103,000 

30,000 

25.750 

2.000 

6.tS0 

10.300 

41,200 

41,200 

3,000 

3.127 

30,768 

1.030 

0.270 

51,500 

51,500 

20,600 

154,500 

154,500 

36.050 

2.060 

154.500 

33.000 

25.750 

4.071 

20.600 

51.500 

61.800 

20.600 

644 

4.500 

3.300 

2.000 

500 

1.000 

1,000 

365 

11.000 

1.000 

600 

1.400 

4.000 

3.000 

3.000 

1.900 

85.000 

200.000 

125.000 

30.000 

15.000 

115,000 

300.000 

40,000 

150.000 

310.000 

90.000 

200.000 

50,000 

50.000 

30.000 

600.000 

00.000 

20.000 

160.000 

370.000 

100.000 

12.000 

■  660 

2.700 

5.000 

4.061 

900 

10.000 

40.000 

100,000 

"50.000 


Oookat  No.  and  iranaportar/aeOer  < 


ST01-2208 

STB1-2209 

ST91^2210 

STB1-2211 

ST01-2212 

ST91-2213 

ST91-2214 

5T01-2215 

ST01-2216 

ST01-2217 

ST91-2218 

ST01-2219 

ST01-2220 

STei-2221 

ST91-2222 

ST01-2223 

ST91-2224 

ST91-222S 

ST91-2226 

ST91-2227 

ST91-2228 

ST91-2229 

ST91-2230 

ST91-2231 

ST91-2232 

ST91-2233 

ST91-2234 

ST91-2235 

ST91-2236 

ST91-2237 

ST91-2238 

ST91-2239 

ST91-2240 

ST91^2241 

ST91-2242 

ST91-2243 

ST91-2244 

ST91-2245 

ST91-2246 

ST01-2247 

ST91-2248 

ST91-2249 

ST91-2250 

ST01-22S1 

ST91-2252 

ST91-2253 

ST91-2254 

ST91-2255 

ST91-22S6 

ST91-2257 

ST91-2258 

ST91-2259 

ST91-2260 

ST91-2261 

ST01-2262 

ST01-2263 

ST91-2264 

ST91-2265 

ST91-2266 

ST91-2267 

ST91-2268 

ST91-2269 

ST91-2270 

ST91-2271 

ST01-2272 

ST91-2273 

ST91-2274 

ST91-2275 

ST91-2276 

ST91-2277 

ST91-2278 

ST91-2279 

ST91-2260 

ST91-2281 

ST91-2282 

ST91-a283 

ST91-2264 

ST91-228S 

ST91-22e6 

ST91-2287 


K  N  Enargy.  Inc.*. 
KN  Enargy.  Inc.*. 
K  N  Enargy.  Inc.*. 
Arkanaaa  Waatim  Gaa  Co.* . 
K  N  Enargy.  Ina*. 
K  N  Enargy.  Ina*. 


CNO  Tranamiaaion  Corp.* . 
CNG  Tranamiaaion  Corp.* . 
CNO  Tranamiaaion  Corp.* . 
CNG  Tranamiaaion  Corp.* . 
CNG  Tranamiaaion  Corp.* . 
CNO  Tranamiaaion  Corp.* . 
El  Paao  Natural  Qaa  Co.*  ~ 
El  Paao  Natural  Qaa  Co.* - 
El  Paao  Natural  Qaa  Ca*.. 
Stingray  PiQt»n»  Ca*- 
Sttngray  PIpaNna  Oo.*- 
Equitrana,  Inc.* 
Equttrana,  Inc.* 
EquHrana.  Ina* 
Equitrana,  Inc.* 
Equitrana.  Inc.* 
Equitrana.  inc.* 
Equitrans,  Inc.* 
Equitrana,  Ina* 
Equitrana.  Ina* 
Equitrana,  Ina* 
Equitrana.  Ina* 
Equitrana.  Ifw.* 
Equitrana.  Ina* 
Equitrana.  Ina* 
Equitrana,  Ina* 
Equitrana,  Ina* 
Equitrana,  kta* 
Equitrana.  Inc.* 

Columbia  GuH  Tranamiaaion  Co.*. 
ColumlMa  GuM  Tranamiaaion  Ca*.... 
Columbia  GuM  Tranamiaaion  Co.*.. 
Columbia  OuV  Tranamiaaion  Co.*.. 
Columbia  GuH  Tranamiaaion  Co.*.. 
Columbia  QuN  Tranamiaaion  Ca*.. 
Columbia  QuV  Tranamiaaion  Co.*.. 
Columbia  QuN  Tranamiaaion  Co.*.. 
Columbia  QuN  Tranamiaaion  Ca*.. 
Columbia  QuM  Tranamiaaion  Co.*.. 
Columbia  QuN  Tranamiaaion  Co.*. 
Texaa  Gaa  Tranamiaaion  Corp.* ... 
Taxaa  Gaa  Tranamiaaion  Corp.* ... 
Texaa  Gaa  Tranamiaaion  Corp.* ... 
Texas  Gas  Tranamiesion  Corp.*  _. 
Texas  Gas  Tranamiaaion  Corp.* . 
Texas  Gas  Tranamiaaion  Corp.*. 
Texas  Gas  Tranamiaaion  Corp.* . 
Texas  Gas  Tranamiaaion  Corp.*. 
Texas  Gas  Transmiaaion  Corp.* . 
Texas  Gas  Tranamiaaion  Corp.*. 
Texas  Gas  Tranamiaaion  Corp.* 

El  Paso  Natural  Gaa  Ca*. 

El  Paso  Natural  Qaa  Oa*. 

El  Paso  Natural  Qaa  Ca*- 

Ei  Paso  Nakaal  Gaa  Ca*. 

El  Paso  Natural  Qaa  Ca*- 

El  Paso  Natural  Gaa  Oa*. 

B  Paso  Natural  Gaa  Ca*. 

El  Paso  Natural  Gaa  Oa*. 

E)  Paao  Nahaal  Qaa  Oa*. 

El  Paso  Natural  Gaa  Oa*. 

a  Paso  Natural  Gaa  Oa*. 

a  Paso  Natural  Gaa  Oa*. 

El  Paso  Natural  Qaa  Oa*. 

a  Paso  Nahaal  Gaa  Oa*. 

Texas  Eastern  Tranamiaaion  Corp.*.. 

Texas  Eastern  Tranamiasion  Corp.*.. 

Texas  Eastern  Tranamiaaion  Corp.*.. 

Texas  Eastern  Tranamiaaion  Corp.*.. 

Texas  Eastern  Tranamiaaion  Corp.*.. 

Texas  Eastern  Tranamiaaion  Corp*.. 

Texas  Eastern  Tranamiasion  Corp.*.. 

Texas  Eastern  TiaiiiNasiun  Corp.*. 

Texas  Eastern  Tiaiwiiassion  Corp.*.. 


^  -    -  l.ll.H.i 

riacipiam 


LL  a  E  Qn  Martntmo.  Inc.. 
PSI.  Inc 


Landmaiti  Qaa  Corp 
Arkla  Enargy 
CIBOLA  Oorp 


MarNna  Natural  Qaa.  Inc- 

ErNrada  Oorp 

Tranaoonllnanlal  Qaa  PIpaNna  Co.. 
Eaat  CMNo  Qaa  Ca  (TTw). 
RiMr  Qaa  Ca  (TliaK 
Tranaco  Energy  IMartgating  Co- 

Eaal  OMo  Qaa  Ca  (TTia) 

Adobe  Qaa  Oo 

ANR  Supply  Co 


Adobe  Qaa  Co. 
Eaoel  Gaa  Martialing.  Inc . 
Eacal  Qaa Maitialing.  Inc. 
HJ.  Heinz  Oo 


SawicMay  vaNay  Hoapital- 


Oalgon  Cartxm  Corp . 
ENzabathtoamGaaCo. 

Eastern  American  Energy  Corp 

PubNc  Sarvioa  Bactric  and  Gaa  Co . 
Steel  Corp.. 


Induatriai  Energy  Sarvlcaa  Co.. 


Industrial  Energy  Sanricaa  Co. 
Equitable  Oeaourcaa  >4arfceting  Co- 
Appalachian  Gaa  Salaa,  Inc 

Olenaawll  Qaa  Co 


Phoanki  OMartMad  Vanturea.  mc- 
P««oank(  OiwaraWad  Venturea.  bic- 
Phoenix  DiweraMed  Venturea.  Inc. 
Guardian  Induakial  Corp.. 


kiduaaial  Enargy  Sanricea  Co— 
T.  RiiMraon  a  Soa  Inc- 


Induatrial  Enargy  Sanricea  Co- 
Delhi  Qaa  Pipafena  Corp — 
AflCOONaOaaCo 


Superior  Natural  Gaa  Corp 

SaaguN  Marketing  Sanricea.  Inc. 

Unitad  Qaa  Pipe  Una  Co 

Panhandto  Tradhig  Co . 


Induatiial  Enargy  Service  Co.. 
Hedaon  Qaa  Syatama,  Inc — 
Oonooa  Irtc. 
Conooa  Inc.. 


Enftada  Oorp 

Entrade  Corp-.— »—- .— 
TXGGaaMarfwlingCo. 

Entrade  Corp 

EiNrade  Oarp ..    — 

Enaade  Oorp 

TXGQaaMailwtinQCo. 


enaaoe  uorp...^. 


TXGGaaMartialingCo. 


TXgaaMarfcalingCo. 
Enfewle  Oorp- 
Uanalnc.. 


Mar  ON  and  Gaa  Corp.,  Inc. 

ON  Hyikocvbona.  Inc.. 


MMndward  Energy  a  Marketing  Co. 
VMndafwd  Energy  a  Marketing  Co. 
UMalnc- 


MobNNaknlGaatnc.. 
Mock  Reeouroaa.  Inc... 
Mock  Raaouroaa,  inc.- 
Jerome  P.  McHugh — 
Cttevron  U.SX,  Inc — 
KAlFannaOo 


kK. 
Texaco  Produckig,  b«c . 
Bishop  npakne  Corp.... 
OaR  Energy  DavekipmenL  Ina. 


Pvt284 
SUbpert 


Transamerican  Natural  Gas  Corp 

.  Tranaoonknental  Gas  Pipe  Une  Corp.. 

EP  Operating  Co-._ _— . 

ORYX  Gaa  Martaakng  Umited  Partners. 
ARCO  Nakjral  Gaa  Marketing,  kic. 

Enkade  Coip - 

Total  Minatome  Corp 





tO-31-01 

10-31-01 

1O-31-01 

10-31-01 

tO-31-01 

10-31-01 

10-31-01 

10-31-«1 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-91 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

tO-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-01 

10-31-91 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-00 

10-31-00 

10-31-00 

10-31-00 

10-31-00 

10-31-00 

10-31-00 

10-31-00 

10-31-00 

10-31-00 

10-31-00 

10-31-00 

10-31-00 

10-31-00 

10-31-00 

10-31-00 

10-31-00 

10-31-00 

10-31-00 

10-31-90 

10-31-90 

10-31-00 

10-31-90 

10-31-00 


Q-S 

Q-8 

G-S 

O-HT 

Q-S 

O-S 

Q-8 

O-S 

G-S 

Q-S 

0-8 

Q-S 

G-S 

G-S 

G-8 

K-8 

K-S 

0-S 

G-S 

G-S 

G-S 

G-S 

G-8 

0-8 

G-8 

Q-S 

Q-S 

G-8 

6-S 

G-S 

G-8 

G-S 

O-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-8 

O-S 

0-8 

G-S 

G-8 

G-8 

G-8 

G-8 

6-8 

G-8 

G-S 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-8 

G-8 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

O-S 


EaeriwL 

daNy 
quantity* 


SOJOOO 

loo/no 

204)00 
800 

HOMO 
iojooo 

20POO 
75J0OO 
ISJOOO 
IOOjOOO 
40;000 
20;000 

sao3 

105.500 

23.210 

ISOMO 

ISOXXIO 

7J17 

284 

S40 

812 

3,S8« 

2J8Z7 

1J040 

26.125 

6.145 

15.382 

5.120 

ijoe4 

288 

1538 

2»40 

2,731 

3584 

2S3 

5.000 

10.000 

1004X10 

20.000 

3SffX> 

ajKD 

1004X10 

15.000 

10.000 

44XX> 

S04XX) 

isoxxn 

ISOXXX) 

so.ocn 

SOXXX) 
754X10 
50.000 
384X» 

1S04XX> 

4S4X)0 

74X10 

1S04XXI 
21.100 
3.185 
26575 
79.125 
70.125 
52.750 
584125 

105500 
8.483 
3.166 

110.775 
833 

105500 
1S52S 

244,040 
80.000 

400.000 
10550 
204)00 

185250 
504)00 

2004)00 

1504X10 


6656 
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Oockat  No.  and  tranapori«r/a«««r ' 


8T91-22e8 

STB1-22S9 

ST«1-229r 

ST91-2291 

STB1-2282 

ST91-2293 

ST91-2294 

ST91-2295 

ST91-229e 

STB1-2297 

8791-2290 

ST91-229e 

ST91-2300 

ST91-2301 

ST91-2302 

ST91-2303 

ST91-2304 

ST91-2305 

ST91-2306 

ST91-2307 

ST91-2308 

ST01-2309 

ST91-2310 

ST91-2311 

ST91-2312 

ST91-2313 

ST91-2314 

ST91-2315 

ST91-2318 

ST91-2317 

ST91-2318 

ST91-2319 

ST91-2320 

ST91-2321 

ST91-2322 

ST91-2323 

ST91-2324 

ST91-2325 

ST91-2326 

ST91-2327 

8X91-2328 

ST91-2329 

ST91-2330 

ST91-2331 

ST91-2332 

ST91-2333 

ST91-2334 

ST91-2335 

ST91-233e 

8T91-2337 

ST91-2338 

ST91-2339 

ST91-2340 

ST91-2341 

ST91-2342 

ST91-2343 

ST91-2344 

ST91-2345 

ST91-2340 

ST91-2347 

ST91-234e 

ST91-2349 

ST91-2350 

ST91-2351 

8T91-2352 

8T91-2353 

ST91-2354 

ST91-2355 

ST91-235e 

ST91-2357 

ST91-2358 

ST91-23S9 

ST91-2360 

ST91-23ei 

ST91-2362 

ST91-2363 

ST91-2364 

ST91-2365 

ST91-236e 

ST91-2367 


Tvm  EMism  TrsntmiMtofi  Corp.'.. 
TtKM  EMism  Trsmmliiion  Corp.'.. 
TwM  EMtvn  TrmmlMton  Corp.*.. 
TcKM  cMlcm  TrwnJMion  Corp.'.. 
TnM  cMlvn  TrwilMton  Corp.'.. 
Twaa  CmHw  TrarvmiMton  Corp.'.. 
Tnaa  EaMm  TranamlMton  Corp.'.. 
Teas  EaMMn  TranamiMior«  Corp.'.. 
T«w  CwlaiTi  TranamlMton  Corp.'.. 
T«aat  Eaatam  Tranawiaiton  Corp.'.. 
Tana  Eaatam  Tranamtaaton  Corp.'.. 
Taaaa  Eaalam  Tranarraaaton  Corp*.. 
Taxaa  Eaatam  Tranamiaaton  Corp.'.. 
Tana  Eaalam  Tranamiaaton  Corp.'.. 
Tana  Eaatam  Tranamtoaton  Corp.'.. 
Tana  Eaalam  Tranamiaaton  Corp'.. 
Tana  Caalam  Tranamiaaton  Corp.'.. 
Tana  Eaalam  Tranamiaaton  Corp.*.. 
Tana  Eaalam  Tranamiaaion  Corp.*., 
Tana  Eaalam  Tranamiaaion  Corp.*.. 
T( 
T( 
T( 
T( 
T( 
T( 
T( 
T( 


Eaalam  Tianamiaann  Corp.*.. 

Eaalam  Tranamiaaion  Corp.*.. 

Eaalam  Tranamiaaton  Corp.*.. 

Eaalam  Tranamiaaion  Corp*.. 

raalam  Tranamiaaton  Corp.*.. 

Eaalam  Tranamiaaion  Corp.*., 

Eaalam  Tranamiaaion  Corp.*.. 

Eaalam  Tranamiaaion  Corp,*.. 

Ftofida  Qaa  Tranamiaaion  Co.* 

Norftam  Natural  Qaa  Co.* 

OaM  Qaa  Plpatna  Corp.* 

Louiaiana  Intraatala  Qaa  Corp.*.. 
Martolan  ON  Storaga  Inc.* 

stingray  PIpalna  Co.* 

Traltolazar  PIpalina  Ca*... 
Co.'... 


Tarpon  Tranamiaaion  Co.*.. 
Tarpon  Tranamwaion  Co.*.. 
Tarpon  Tranamiaaion  Co.*.. 
Tarpon  Tranamiaaion  Ca*.. 

Tarpon  Tranamiaaion  Co.* „ 

Southam  Natural  Qaa  Ca* 

Soutttam  Natural  Qaa  Co.* 

Soultwn  Natural  Qaa  Co.* 

Southam  Natural  Qaa  Co.  *...... 

Southam  Natural  Qaa  Co.* 

Southam  Natural  Qaa  Co.* 

Southam  Natural  Qaa  Co.* 

Southam  Natural  Qaa  Co.* 

Southam  Natural  Qaa  Co.* 

Southam  Natural  Qaa  Ca* 

THANSOK.  Inc.* 

TRANSOK,  me* 

TRANSOK.  Inc.* 

THANSOK,  Inc.* 

TRANSOK.  me.* 

Tannaaaaa  Qaa  Hpalina  Co.* . 
Tinniaan  Qaa  PlpaHna  Co.* . 
Tannaaaaa  Qaa  PIpalina  Co.* . 
Vliing  Qaa  Tranamiaaion  Co.*.. 
Viking  Qaa  Tranamiaaion  Co.*.. 
Viking  Qaa  Tranamiaaton  Co.*.. 
Viking  Qaa  Tranamiaaton  Co.*.. 
Viking  Qaa  Tranamiaaton  Co.*.. 
V*ing  Qaa  Tranamiaaion  Co.*.. 
Viking  Qaa  Tranamiaaion  Ca*.. 
Viking  Qaa  Tranamiaaion  Ca*.. 
Viiing  Qaa  Tranamiaaton  Co.*.. 
Viking  Qaa  Tranamiaaion  Co.*.. 
Viking  Qaa  Tranamiaaton  Ca*.. 
Viking  Qaa  Tranamiaaton  Ca*.. 
Viking  Qaa  Tranamiaaton  Co.'.. 
Viking  Qaa  Tranamiaaion  Co.*.. 
Tannaaaaa  Qaa  PIpalna  Co.*. 

TnjnkJtoa  Qaa  Co.* 

Trunklina  Qaa  Co.* 

TnjnklnaQaaCo.*. 
Tn«*inaQaaCo.' 
CotomtM  Quit  Tranamiaaion  *.. 
Cokjmbia  QuN  Tranamiaaton  *.. 


Racipiant 


Corpua  Chriati.lnduatrial  PIpalina  Co. 

Biaiiop  npakna  Corp 

Qraham  Enargy  markaHng  Coip 

Eaton  Corp ._ „ „., 

Longhom  PIpaNr^a  Co 

Pontchartrain  Natural  Qaa  Systam.... 
Equitat)la  Raaouroaa  Markating  Co... 

Pantiarvjto  Tradtog  Co »... 

LMBmora  ripaana  yJO;  mc »......«*. 

Craacant  Qm  Corp _„..„.......... 

PSI.  Inc .Z..". 

Enron  Qaa  Markating.  Inc 

Southam  Qaa  Co..  Itk 

Atiaa  Qaa  Markating 

Tannaaaaa  Qaa  PIpalina  Ca ~~.. 

Clinton  Qaa  Markating 

RIvanray  Qaa  Markating  Co „ 

Mklcon  Markating  Corp 

Lavaca  Plpa  Una  Co 

Corrtaralona  Productton  Corp 

MoM  Natural  Qaa,  mc „. 

EP  Oparaling  Co, 


Kn^ip  and  Aaaoc 

Catamount  Natural  Qaa.  Inc 

PIttaburg  Appliad  Raaaarch  Corp . 

PSI,  mc 

TECO  Qaa  Markating  Co 

MotM  Natural  Qaa.  mc 

Coaatal  Qaa  Markating  Co 

Paoplaa  Natural  Qaa  Co 

Tannaaaaa  Qaa  PIpalina  Co. 

Cokjmbia  Quit  Transmiaaon  Co _„ 

El  Paao  Natural  Qaa  Co 

Tanco  Qaa  Markating,  Inc . 

Southam  Califomia  Qaa  Co . 

Nonham  Illinois  Qaa  Co „ 

Taxlina  Gas  Co 

Tranatate  Gas  Servica  Co 

Natural  Gas  Ci«annghouaa,  Inc 

ORYX  Qaa  Marketing  Limitad  Partnarship.. 

PSI.  inc 

SIQCO  Marketing,  inc 

Rangekne  Corp 

Midcon  Marketing  Corp _ 

Municipai  Gas  Authority  of  Georgia 

Enarmax  Corp 

Aaaodated  Natural  Gas  Co.,  Inc 

City  o«  Warner  Robina,  GA 

Philipa  Petroleum  Co ™ 

Enermax  Corp 

Cullman-Jefferson  Countriea  Qaa  Distri 

Black  Maiim  Pipeline  Co 

ANR  Pipeline  Co 

Black  Manm  Pipeline  Co... 
PhiNipa  Qaa  Pipeline  Co.... 
Nonhem  Natural  Gas  Co.. 
Woodmrk  Marketing,  inc.. 
Woodward  Marketing.  Inc.. 
Cokjmbia  Qaa  TrananWsston  Corp.. 

Oakat)  Enargy  Canada.  Ltd 

Tarpon  Qaa  Marketing  Ltd 

Wiaconain  Power  arx)  Light  Co 

Wiaconain  Power  and  Light  Co 

Wiaconsto  Power  and  Light  Co 

ANR  Gathering  Co 

Western  Qaa  Markating  USA  Ltd... 

Progaa  USA,  Inc 

ANR  Pipeline  Co 

Minnegaaco,  Inc 

Proctor  A  Gamble  Paper  Product... 

LEDCO,  Inc „.. 

Terwigaaco  Corp „.. 

NGC  Tranaportatton,  Inc 

VaribuaCorp 

Tranaco  Energy  Marketing  Co 

Enron  Gas  Marketing.  Inc 

Paoplea  Gas  Light  and  Coke  Co.... 

Cokjfflbia  Qaa  of  Ohio,  Inc 

An«erada  Heas  Corp 

04R  Energy,  Inc 


Data  filed 


10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-91 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-00 

10-31-90 

10-31-90 

10-31-00 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 


Pan  284 

Subpart 


Q-S 

Q-S 

G-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

B 

C 

C 

C 

K-S 

B 

B 

B 

B 

Q-S 

Q-S 

Q-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

C 

C 

C 

C 

C 

G-S 

G-S 

Q 

G-S 

G-S 

B 

G-S 

B 

G-S 

Q-S 

G-S 

G 

G-S 

G-S 

G-S 

Q-S 

G-S 

B 

G-S 

G-S 

6-S 

B 

G-S 

G-8 


Est.  max. 

daily 
quantity' 


215.000 
60.000 
180.000 
8.000 
40.000 
90.000 
590.000 
20,000 
300,000 
120.000 
350.000 
2.073.750 
120.000 
20.000 
150.000 
200.000 
150.000 
25.000 
5.000 
240.000 
15.000 
20.000 
3.000 
200.000 
2.200 
350,000 
1.520.000 
8.000 
15.000 
100.000 
6,000 
40.000 
125,000 
100,000 
353,000 
353,000 
15,075 
15,075 
88,000 
36,505 
50,250 
2,500 
30.000 
300,000 
100,000 
100,000 
50,000 
6,061 
50,000 
100.000 
4,301 
25,000 
100.000 
200,000 
50,000 
350.000 
700 
503 
2,000 
125,000 
150,000 
4,191 
7,880 
6.287 
385.000 
473.280 
225,000 
75,525 
111.0DO 
50,350 
300,000 
480,000 
363,542 
500,000 
30.000 
.00,000 
100,000 
2,000 
100,000 
80.000 


Docket  No.  and  tranaporter/aelter ' 


ST91-2368  Panhandto  Eaatam  Pipe  Line  Ca*.. 
8T91-2369  Pwhandto  Eaatam  Pipe  Line  Co.*.. 
ST91-2370  Panhandte  Eaatam  Pipe  Line  Co.'.. 
ST91  -2371  Panhandle  Eaatam  Pipe  Line  Co.* .. 
ST9 1-2372  Panhandle  Eaatam  Pipe  Line  Co.*.. 
ST91-2373  Panhandle  Eastern  Pipe  Line  Co.*.. 
ST91-2374  Panhandle  Eastern  Pipe  Line  Co.*. 
ST91-2375    Panhandto  Eaatam  PifM  UnaCo.*. 

ST91-2376    ARKLA  Energy  Reaourcea  * 

STgi-2377  ARKLA  Energy  Reaourcea  *.. 
ST91-2378  ARKLA  Enargy  Reaourcea  *.. 
ST91-2379  ARKLA  Energy  Reaoureea*.. 
ST91-2360  ARKLA  Energy  Reaourcea*.. 
ST91-2381  ARKLA  Energy  Reaourcea  *.. 
ST91-2382  ARKLA  Energy  Reaourcea  *.. 
ST91-2383  ARKLA  Energy  Reaourcea*.. 
ST91-2384  ARKLA  Energy  Reaourcea*.. 
ST91-2385  ARKU  Enargy  Reaourcea  *.. 
ST91-2386  ARKLA  Enargy  Reaourcea*.. 
ST91-2387  ARKLA  Energy  Reaourcea*.. 
ST91-2388  ARKLA  Energy  Reaourcea*. 
ST91-2389  ARKLA  Energy  Reaourcea*.. 
ST91-2390  ARKLA  Enargy  Reaouroes  *.. 
ST91-2391  ARKLA  Energy  Reaourcea  *.. 
ST91-2392  ARKLA  Energy  Reaourcea  *.. 
ST91-2393  ARKLA  Energy  Reaourcea  *.. 
ST91-2394  ARKLA  Energy  Resources  *.. 
ST91-2395    ARKLA  Energy  Resources  *.. 

ST91-2396    ARKLA  Energy  Resources  * 

ST91-2397    Cokxado  Interstate  Gas  Co.* 

ST91  -2398  Panhandle  Eastern  Pipeline  Line  Co.* ... 
ST91-2399  Panhandle  Eastern  Pipeline  Line  Co.'... 
ST91-2400    Panhandle  Eastern  Pipeline  Line  Co.*... 

ST91-2401    Panhandle  Eastern  Pipeline  Line  Co.*... 

ST91-2402    Panhandle  Eastern  Pipebne  Line  Co.*... 

ST91-2403  -Panhandle  Eastern  Pipeline  Line  Co.*... 

ST91-2404    Panhandle  Eastern  Pijjeline  Line  Co.*... 

ST91-2405    Panhandle  Eastern  Pipeline  Line  Co.*... 

ST91-2406    Panhandle  Eastern  Pipeline  Line  Co.*... 

ST91-2407    Panhandle  Eastern  Pipeline  Line  Co.*... 

ST91-2408    Panhandle  Eastern  Pipeline  Line  Co.*... 

ST91-2409    Panhandle  Eastern  Pipeline  Line  Ca*... 

ST91-2410    Panhandle  Eastern  Pipeline  Line  Co.*... 

ST91-2411    Panhandle  Eastern  Pipeline  Line  Co.*... 

ST91-2415    Natural  Gas  Pipeline  Co.  of  America  *... 

ST91-2413    Natural  Gas  Pipeline  Co.  of  Amenca  *... 

ST91-2414    Natural  Gas  Pipeline  Co.  of  America  *... 

ST91-2415    Natural  Gas  Pipelirte  Co.  of  America  *... 

ST91-2417    Natural  Gas  Pipeline  Co.  of  America  *.. 

ST91-2418    Natural  Gas  Pipeline  Co.  of  America  *... 

ST91-2419    Natural  Gas  Pipelirw  Co.  of  America  *... 

ST91-2420    Natural  Gas  Pipeline  Co.  of  America  *... 

ST01-2421    IMtural  Gas  Pipeline  Co.  of  America  *... 

ST9 1-2422    Natural  Gas  Pipeline  Co.  Of  America  *... 

ST91-2423    Natural  Gas  Pipeline  Co.  of  America  *... 

ST01-2424    Natural  Gas  Pipeline  Co.  of  America  *... 

ST91-2425    Natural  Gas  Pipeline  Co.  of  America  *... 

ST91-2426    Natural  Gas  Pipeline  Co.  of  America  *... 

ST91-2427    Natural  Gas  Pipeline  Co.  of  America  *... 

ST91-2428    Natural  Gas  Pipeline  Co.  of  America  *... 

ST91-2429    ftetural  Gas  Pipeline  Co.  of  America  *... 

ST91-2430    Natural  Gas  Pipeline  Co.  of  America  *... 

ST91-2431    Natural  Gas  Pipeline  Co.  of  America  *... 

ST91-2433    Natural  Gas  Pipeline  Co.  of  America  *... 

ST91-2434    Natural  Gas  Pipeline  Co.  of  America  *... 

ST91-2435    Natural  Gas  Pipeline  Co.  of  America  *... 

ST91-2436    Natural  Gas  Pipeline  Co.  of  America  *... 

ST91-2437    Hahni  Gas  Pipeline  Co.  of  America  *.. 

ST91-2438    Natural  Gas  Pipeline  Co.  of  America  *.. 

ST91-2439    Natural  Gas  Pipeline  Co.  of  America  *.. 

ST91-2440    Natural  Gas  Pipeline  Co.  of  America  *.. 

ST91-2441     Natural  Gas  Pipeline  Co.  of  America  '.. 

ST91-2442    Natural  Gas  Pipeline  Co.  of  America  '.. 

ST91-2443    Natural  Gas  Pipeline  Co.  of  America  '.. 

ST91-2444    Natural  Gas  Pipeline  Co.  of  America '.. 

ST91-2445    Natural  Gas  Pipeline  Co.  of  America  *.. 

ST91-2447    Natural  Gas  Pipeline  Co.  of  America  '.. 

bT91-2448    Natural  Gas  Pipeline  Co.  of  America  *.. 

ST91-2449    Natural  Gas  Pipeline  Co.  of  America  '.. 

ST91-24S0    Natural  Gas  Pipeline  Co.  of  America  *.. 


Recipient 


Brooklyn  Unton  Gaa  Ca.  at  al.... 
Cokimbia  Gaa  of  KY,  Ina,  at  al. 
Long  laland  Lighting  Co..  at  al.. 
Balttmora  Gaa  a  Electric  COm  at  al .. 
Baltimore  Gaa  a  Electric  Co..  at  al . 

Philadelphia  Electric  Co 

EKzabethtown  Gaa  Co 


TPC  rspefcte  Inc 

Wabaah  Aloya,  Inc 

Great  Lakaa  Chemical 

Arkanaaa  Power  A  Light  Co~ 
Morton  Salt.. 
UnMad  Stataa  Qypaum  Co.. 
Kanaaa  Gaa  a  Electric  Co.. 
Cakimet  Industriea,  Inc  — 
Texaa  Gaa  Corp.. 


Green  Bay  Packaging  Ina  Ark.  Kraft  Olv.. 
3579  Inveatmant  Corp 
Cogeneration  Plant,  mc 

ACME  Brick 

Gaytord  Contatnera  Corp 

Akjminum  Co.  of  America 

Ethyl  Corp 

Intemattonal  Minerala  a  Chemtoal  Corp 

El  Dorado  Chemical  Co - - 

Ash  Grove  Cement  Ca. 

Atomax  Mill  Products,  Inc 

CAN-AM  Absortwnts  Co.,  Inc.. 

Columbian  Chemicala  Co 

Coastal  Gas  Mariteting  Co 

Bishop  Pipeline  Corp 

Bishop  Pipeline  Corp 

Bi3tx>p  Pipeline  Corp 

Bishop  Pipeline  Corp 

GuH  Energy  Mariteting  Co.. 
Bishop  Pipeline  Corp... 
Bishop  Pipeline  Corp... 
Bishop  Pipeline  Corp.. 
Bishop  Pipeline  Corp.. 

TEX/CON  Gas  Martceting  Co 

Bishop  Pipeline  Corp 

TEX/CON  Gas  Marinating  Corp  — 
TEX/CON  Gas  Mariteting  Corp  — 
Bishop  Pipeline  Corp.. 

Peoplea  Gaa  Light  &  Coke  Co -.. 

Southern  Califomia  Gas  Co -. 

Northern  Indiana  Public  Sen/toe  Co.. 

Peoples  Gas  Light  &  Coke  Co 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp „ 

MIDCON  Marineting  Corp 

Delhi  Gas  Pipeline  Corp 

TXO  Gas  Martteting  Corp 

TXO  Gas  Mariteting  Corp 

MIDCON  Marketing  Corp...... 

Energy  Dynamics,  Inc . 
Energy  Dynamics.  Inc . 


NGC  Transportation.  Inc 

NGC  Transjxxtation.  Inc 

NGC  Transjxxtatwn.  Inc 

NGC  Transportation.  Inc 

TENNAGASCO  Corp 

Traraamerican  Gas  Transmission  Corp . 

Natural  Gas  Ctearir>gl>ouse,  Inc 

MIDCON  Martieling  Corp 

TENNAGASCO  Corp 

Gulf  Energy  Mariteling  Co 

LTV  STeel  Co 

NGC  Transportation,  Inc 

Peoples  Gas  Light  &  Coke  Co 

CPC  International,  Inc..  IL 

USS  A  Diviswn  of  USX 

University  of  Ilknios-Champaigrt,  IL 

Bethlehem  STeel  Corp - 

PSI,  Inc ..... 

Natural  Gas  Cteannghouse,  Inc . — 

Peoples  Gas  Light  A  Coke  Co 

Natural  Gas  Clearinghouse,  mc 

Natural  Gas  Clearinghouse,  Inc 

MIDCON  Marinating  Corp 


Part  264 
Subpart 


10-31-90 

10-31-90 

10-01-90 

10-31-90 

10-31-90 

10-31-00 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-00 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-00 

10-31-90 

10-31-90 

10-31-90 

10-31-00 

10-31-90 

10-31-00 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-00 

10-31-90 

10-31-90 

10-31-90 

10-31-00 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 


8 

B 

B 

8 

B 

B 

B 

B 

G-S 

Q-S 

Q-S 

G-S 

G-S 

Q-S 

G-S 

6-S 

6-S 

G-S 

6-S 

6-S 

6-S 

6-S 

6-S 

6-S 

6-S 

Q-S 

Q-S 

6-S 

6-S 

6-S 

6-8 

6-S 

6-S 

6-S 

6-S 

6-S 

6-S 

6-S 

G-S 

Q-S 

G-S 

G-S 

Q-S 

G-S 

Q-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 


Eat  max. 

(My 
quantlly* 


100,000 

100.000 

50,000 

30.000 

100.000 

100.000 

150.000 

100,000 

2.000 

10.000 

20.000 

2.900 

2,800 

30.000 

6.SO0 

50.000 

3,500 

26,000 

1.280 

1,300 

3,000 

13,500 

2.350 

45.000 

2.100 

100 

2,600 

1.000 

2,200 

2,000 

5,000 

10.000 

600 

700 

15,000 

5,400 

1,000 

50.000 

20,000 

2.000 

1.000 

70,000 

100.000 

5.000 

500.000 

2.500 

500,000 

500,000 

50,000 

75.000 

1,726,000 

200.000 

100.000 

65.000 

10.000 

45.000 

15,000 

25,000 

150,000 

300.000 

300.000 

183.000 

125.000 

300.000 

50,000 

78,000 

500.000 

50,000 

345,000 

20,000 

3.000 

60.000 

13.000 

120.000 

40.000 

50.000 

20.000 

550.000 

50.000 

30.000 
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NaMd 


ST8I-.A451  Nalurri  Qm 
ST9t^l452  NtbrHQM 
8X91^453  NaluritGH 
Srev-^454  NMuralGw 
S191-M55  ^Mw•IQM 
ST»1-«4S6  HHuntQm 
STSt^MaO  NlluralQM 
ST9V.M61  NMnlQM 
ST9t-24«2  NabralQM 
ST9«-2463  Natural  (te 
STgi^464  NMuraIGM 
STB1-246S  NMurHGM 
STSt-24«e  Natural  G« 
Snu24e7  Natural  Qm 
STgt-2468  Natural  (te 
ST9V^4«8  Nature  Gas 
ST91-2470  NaturriOaa 
sn^-^47^  Natural  Gm 
S'n81-2472  Nature  Gm 
8791-2474  Nature  Gm 
ST9t-247S  NatunriGM 
ST91-2476  NtturalGM 
STB«-2477  Natural  Qm 
ST01-2478  Natural  Qm 
ST9t-2479  Natural  Gm 
ST91-2480  Natural  Qm 
ST9«-2481  Nature  GM 
ST91-2482  Natural  Qm 
ST9t-2483  NaUmQM 
ST91-2484  Natural  Gm 
ST91-2485  NatwaIGM 
ST91-2486  Natural  Qm 
ST91-2487  Natural  Gm 
ST81-24a8  NaiurriGM 
ST91^2489  Nature  Qm 
ST91-2490  Nature  Qm 
ST81-2491  Natural  Qm 
ST91-2482  Natural  Qm 
Srfli-2483  Natural  Gm 
ST9t-2495  NatwalQM 
ST»t-2496  Natural  Gm 
ST91-e497  Nature  Gm 
ST9l-249e  Natural  Qm 
ST91-2499  Natural  Qm 
ST81-2S00  NalwaIGM 
ST91-2S01  NatwriGM 
ST9t-2S02  Natural  Gm 
ST91-2S03  Natural  Gm 
ST91-2S04  Nature  Gm 
ST81-2S0S  Nature  Gm 
ST91n2S06  NatwaIGM 
ST91-2S07  Natural  Gm 
ST91-2S08  Natural  Gm 
STgi-2S09  Natural  Gm 
ST91-2S10  Nature  Gm 
ST91-2S11  Natural  Qm 
ST91-2S12  Natural  Qm 
ST9t-2Sl3  Natural  Qm 
ST9t-2S14  NalurriQM 
ST9l-esi5  NahvriGM 
ST91-2S16  NalwriGM 
ST91-2S17  Natw^QM 
ST91-2S18  NatwriGM 
ST91-^19  NatwalQM 
ST91-2S20  Natural  Qm 
ST9V-2S22  NalwtfGM 
Srei-2S23  Nature  Qm 
ST91-2S24  Nature  Qm 
ST91-2S2S  Nature  Qm 
ST91-2S26  Natural  Qm 
ST91-2S27  Natural  Qm  Hpalna 
ST91-2S2e  NMim  Qm  Pip  Una 
ST91-2S29  NMural  Gm  Pfpalna 
ST91-2S30  Natural  Gm  Pipalim 
ST91-2S31  Natural  Qm  Ptprima 
ST91-2S32  Nature  Gm 
ST91-2S33  NalurriGM 
ST81-2S34  Nature  Qm 
ST91-2S35  Nakjnri  Qm 
ST91-.2S38  Natural  Gm  Pipatna 


Ca  of  Ainarica  *« 

Co.  o(  Amartoa  *.. 

CaL  of  Amarica '.. 
Cal  o(  Amarica  *.. 

Ca  of  Amartca  *.. 

Co.  of  Amarica  *.. 

Ca.  of  Amarica  *„ 

Ca.  of  Ainartca  *.. 

Ca  of  Amarica  *.. 

Ca.  of  AiiMrfea  *.. 

C&  of  Amartea  *.. 

Ca  of  Amarica  •- 

Ca  of  Amarica  *_ 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica*., 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *~ 

Ca  of  Amarica  *.. 

Ca  of  Amarica*.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica*.. 

Ca  of  Amarica  *„ 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *~ 

Ca  of  Amarica*- 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *- 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *„ 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Caof  Amarica  *- 

Caof  Amanca*- 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *- 

Ca  of  Amarica  *.. 

Ca  of  Amarica*. 

Ca  of  Amarica  *.. 

Caof  Amarica  *- 

Ca  of  AiMrica  *- 

Caof  Amarica  *~ 

Ca  of  Amarica  *-_ 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Caof  Amarica  *„ 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 

Ca  of  Amarica  *.. 
Ca  of  Amarica  *.... 
Ca  af  Amarica  *.... 
Ca  of  Amarica  *.... 
Ca  of  Amarica  *.._ 
Ca  of  Amarica  *.._ 
Ca  of  Amarica  *.-. 
Ca  of  Amarica  *.... 
Ca  of  Amarica  *._. 
Co.  of  Amarica  *.... 
Co.  of  America  *.... 


Radpiant 


nHuOON  MartMinf  Corp.. 
MIOOONMariialk«Oorp.. 
MIDGONMtHlli^Oorp.. 
MIOCON  MariMlkV  CDrp„ 
MIOCON  Maitialli«  Ctxp.. 


QMSystam.. 
Wlaooaaiii  Natural  Gm  Co . 
PMplM  Gm  ligM  A  Coka  Co- 

PuMc  Sarvica  Co. 

QmCo 

PuMc  Sarvica  Co - 


MIOCON  Mwlia«ng  Corp.. 
Ca 


kwa  aactric  Light  A  Po«Mr  Co.. 


NortHam  bidhM  PMK:  Sarvica  Co. 

NQC  Intraalala  PIpalina  Co 

Nortkam  Mnoia  Gm  Co 


Acacian  Qm  P^atnt  Systam.. 
PaoptM  Qm  U0M  A  Coka  Co. 

NorttMm  IKnoia  6m  Co 

GmCo... 


Gm  UgM  A  Coke  Co.. 
Northam  NKaoia  Gm  Co . 

Co — 

GmCo. 

Co 

Co. 


f^iplM  Qm  UgM  A  Coka  Co- 

vwraM  npavia  uo  » ».. 

Wiaoonain  Nature  Gm  Co.. 


Northam  IndiaM  AMc  Service  Co- 

NorVtam  Hinoia  Gm  Co 


Southern  Union  Qm  Co . 


Ught  A  Coke  Co.. 


Tmwnission  C(yp.» 
Co 


OaMGMPIpairwCorp. 
NorlhSlioraGMCo. 


Lii^  A  Power  Co.. 

Northam  HKnoia  Qm  Co 

PSL  Inc 


MIDCON  Mwkaiing  Corp.. 
PStlnc 


Tianaoe  Ewangy  MaHteling  Co . 
NQC  TranaporlatiaM.  Inc. 
TXGGMMaifcatlniCD. 
Urvootp  &iargy,  Inc— .— 
Grain  fVoeiiaiwg  Corp.-. 

IMootp  Energy.  Inc. 

NQC  Tianaportalian.  Inc.. 

I^lnc 

Urwnp  Energy.  Inc— ~__. 
MCCONMartiatingCorp.. 
MCCONMartialli^Corp.. 

TB«IQASCa  Inc 

MIOCON  Martwting  Corp 

Traraamaiicen  Qm  Tmramission  Corp . 
Trartaamartcan  Qm  Transmission  Corp . 

Grain  ftocaaiing  Corp1(>-31-90 

PStlnc. 
PSI,  Inc. 
PSI.  Inc. 


MIDCON  Marfan  Corp, 
MIOCON  MMMMg  Corp.. 
NQC  Tranapartatton.  Inc... 
MIOOON  MMketHq  Corp„ 
NOQ  Traniportallen.  Inc... 
Uniooip  Energy,  Inc ...... 


NQC  TianaportBtian.  Inc. 
PSI.  Inc. 


DetNahem  Sleel  Corp. 

PSI.  Inc .._ 

PSI,  Inc 

PSI.  Inc 


OyMwica,  Inc. 


NQC  Tranmortalion.  Inc. 
Midcon  Marlietiwg  Corp... 


10-91 -M 

10-91 -M 

10-91 -M 

10-31 -M 

10-91 -M 

10-91 -M 

10-91 -W 

10-91 -90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-91-90 

10^1-90 

10-91-90 

10-91-90 

10-91-90 

UK31-90 

10^1-90 

10-91-90 

10-31-90 

10-31-90 

10-31-90 

10-91-90 

10-91-90 

10-31-90 

10-31-90 

10-31-40 

10-91-90 

10-91-00 

10-91-90 

10-91-00 

10-91-90 

10-91-90 

10-91-90 

10-91-90 

10-91-90 

10-31-80 

10-31-90 

10-31-40 

10^1-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-90 

10-31-80 

10-31-90 

10-31-80 

10-91-80 

10-31-80 

10-31-90 

10-31-00 

10-31-80 

10-31-80 

10-31-90 

10-31-80 

10-31-80 

10-31-80 

10-31-90 

10-31-90 

10-31-90 

10-31-80 

10-31-80 

10-31-90 

10-31-90 

10-31-90 

10-91-90 

10-31-90 

10-31-90 

10-31-90 


Pwt284 


o-s 

G-S 
Q-S 
G-S 
6-S 

G-S 

O-S 

G-S 

6-S 

6-S 

6-S 

6-S 

6-S 

G-S 

G-S 

G-S 

O-S 

6-S 

O-S 

G-S 

G-S 

G-S 

6-8 

6-S 

6-S 

G-S 

6-S 

G-S 

6-S 

G-S 

O-S 

O-S 

O-S 

G-S 

G-S 

O-S 

O-S 

O-S 

G-S 

O-S 

O-S 

O-S 

O-S 

O-S 

G-S 

O-S 

G-S 

O-S 

O-S 

O-S 

G-S 

G-S 

G-S 

O-S 

G-S 

O-S 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

0-!> 

G-S 

G-S 

O-S 

6-S 

6-8 

G-S 

6-S 

G^ 

6-S 

6-S 

6-S 


Est  mex. 

daily 
quantity* 


1.728.000 

1.726.000 

1.726.000 

tOOJDO 

2004)00 

50.000 

2O1OOO 

100.000 

945.000 

10.000 

15jOOO 

100.000 

775.000 

775X100 

7754X10 

soexno 

150X100 

looxno 

SOXXX) 
200.000 

840.000 
040.000 

1.726.000 

2001am 

OOJXO 

zaoiooo 

ZOOjOOO 

looxxn 

750XX)0 
7S0M0 
77SfiO0 

isoxxn 
looxxn 

1.300 
3004)00 
2O0J000 

iOo4xn 

1084XX) 

5004)00 

900.000 

5004)00 

5004)00 

9004)00 

204)00 

7754)00 

40.000 

20250 

50,000 

204)00 

754)00 

104x10 

754XX) 

1004XX) 

314XX> 

754XX) 

500.000 

775.000 

17.000 

O4aooo 
ts,ooo 

700.000 

<000 

900.000 

9oaooo 

30.000 
840,000 
•40,000 

2oaooo 

50000 

25.000 

75,000 

90.000 

75.000 

120.000 

25.000 

6J000 

50,000 

45.000 

lOOOOO 

500.000 


Dockal  No.  and  transporter/seller  ' 


ST91-2S37  Natural  Qm  Pipeline  Co.  ol  America 
ST91-2538  Natural  Gm  PipeRne  Ca  of  America 
ST81-2539  Natural  Gm  PIpaRne  Ca  of  America 
ST91-2540  Natural  Qm  PfpaNne  Co.  of  America 
ST01-2S41  Natural  Gm  PIpaMne  Co.  of  America 
ST91-2S43  Natural  Gm  Pipeline  Co.  of  America 
ST91-2544  Natural  Gm  Ptpeline  Co.  of  America 
ST01-2545  Natural  Qm  Pipeline  Co.  of  America 
ST91-2S46  Natural  Gm  Pipeline  Co.  ol  America 
ST91-2S47  Natural  Qm  Ptpeline  Co.  ol  America 
ST91-2S48  Natural  Gm  Pipeline  Co.  of  America 
ST91-2S49  Natural  Gm  PipeRne  Co.  of  America 
STB1-2550  Natural  Qm  PipeRne  Co.  of  America 
ST91-2551  Natural  Qm  PipeRne  Co.  of  Americe 
ST91-2552  Natural  Qm  PipeRne  Co.  of  America 
ST91-2553  Natural  Gm  PipeRne  Co.  of  America 
ST91-2554  Natural  Gm  PipeRne  Co.  of  America 
ST91-2555  Natural  Gm  PipeRne  Co.  of  America 
3791-2550  Natural  Gm  PipeRne  Ca  of  America 
3791-2557  Natural  Gm  PipeRne  Co.  of  America 
ST01-25S6  Natural  Qm  PipeRne  Co.  of  America 
S791-25S9  Natural  Gm  PipeRne  Co.  of  America 
3791-2560  Netural  Gm  PipeRne  Co.  of  America 
3791-2561  Natural  Gm  PipeRne  Co.  of  America 
3791-2S62  Natural  Gm  PipeRne  Co.  of  America 
3791-2563  Natural  Gm  PipeRne  Co.  of  America 
3791-2564  Natural  Gm  Pipeline  Co.  of  America 
3791-2565  Natural  Gu  Pipeline  Co.  of  America 
3791-2566  Natural  Gm  Pipeline  Co.  of  America 
S79 1-2567  Natural  Gas  PipeRne  Co.  of  America 
3791-2568  Natural  Gas  PipeRne  Co.  ol  America 
3791-2569  Natural  Gas  PipeRr>e  Co.  of  America 
3791-2570  Natural  Gm  Pipeline  Co,  of  America 
3791 -257 1  Natural  Gm  Pipeline  Co.  of  America 
3791 -2572  Natural  Gas  Pipeline  Co.  of  America 
3791-2573  Natural  Gm  Pipeline  Co.  ol  America 
3791-2574  Natural  Gm  Pipeline  Co.  of  America 
3791-2575  Natural  Gm  Pipeline  Co.  of  America 
3791-2576  Natural  Gm  PipeRne  Co.  of  America 
3791-2577  Natural  Gm  Pipeline  Co.  of  America 
3791-2578  Natural  Gm  Pipeline  Co.  of  America 
3791-2579  Natural  Gm  Pipeline  Co.  of  America 

3791-2580  Colorado  Interstate  Gm  Co.* 

3791-2581  Sea  Robin  PipeRne  Co.* 
3791-2582  Sea  Rotiin  PipeRn»£o. 
3791-2583  Sea  Robin  PipeRne  Co 
3791-2584  3m  Robin  PipeRne  Co 
3791-2585  Sm  Robin  PipeRne  Co. 
S791-2S86  Sm  Robin  PipeRne  Co. 
ST91-2S87  Sm  Robin  PipeRne  Co. 
S791-2588  United  Gm  IHpe  Line  Co. 
S791-2589  United  Gm  Pipe  Line  Co. 
3791-2590  United  Gm  Pipe  Une  Co. 
3791-2592  United  Gm  Pipe  Une  Co. 
3791-2593  United  Gm  Pipe  Line  Co. 
3791-2594  United  Gm  Pipe  Line  Co. 
3791-2595  United  Gm  Pipe  Line  Co. 
S791-2596  United  Qm  Pipe  Line  Co. 
3791-2597  United  Gm  Pipe  Line  Co. 
3791-2598  United  Gm  Pipe  Line  Ca 
S791-2599  United  Gm  Pipe  Line  CO. 
<rr91-2600  United  Qm  Pipe  Line  Co. 
3T91-2601  United  Gm  Pipe  Une  Co. 
3791-2603  United  Gm  Pipe  Une  Co. 
3791-2604  United  Gm  Pipe  Une  Co. 
S791-2605  United  Gm  Pipe  Line  Co. 
3791-2606  United  Gm  Pipe  Une  Co. 
3791-2607  United  Gm  Pipe  Une  Co. 
3791-2608  United  Gm  Pipe  Une  Co. 
3791-2610  United  Gm  Pipe  Une  Co. 
3791-261 1  United  Gm  Pipe  Une  Co. 
S791-2612  United  Gm  Pipe  Une  Co. 
3791-2613  United  Gm  Pipe  Une  Co. 
3791-2614  United  Gm  Pipe  Une  Co. 
3T91-261S  United  Gm  Pipe  Une  Co. 
3791-261 6  United  Gh  Pipe  Une  Co. 
3791-2617  United  Gm  Pipe  Line  Co. 
3791-2618  United  Gm  Pipe  Line  Co. 
3791-2619  United  Gm  Pipe  Line  Co. 
S792-2620    United  GM  Pipe  Une  Co.* 


fiwCipisni 


Midcon  Martieting  Corp. 
MMcon  Mwfcating  Corp. 
MMcon  Marketing  Corp. 
Mklcon  Mwkeling  Corp. 
Midcon  Mariceting  Corp.. 
MUcon  Mwfcatlng  Corp. 
Midcon  Marketing  Corp.. 
MMcon  Martwting  Corp.. 
Mklcon  MariMling  Corp. 
Mktoon  Martieting  Corp. 

Bethlehem  Steel  Corp 

NQC  7ranaportatton,  Inc 

Midcon  Martialing  Corp 

NGC  Intrastate  PipeRne  Co... 

NGC  7ransportation.  Inc 

Midcon  Marketing  Corp. 
Energy  Dynamics,  Inc .... 

PSI,  Inc 

NGC  7ransportat»n,  Inc 
NGC  7ransportation,  Inc 

University  of  llttnois 

Midcon  Marketing  Corp. 

Mklcon  MariteUng  Corp. 

Midcon  Marketing  Corp 

Natural  Gm  ClearinghouM,  Inc 

Natural  Gm  ClearinghouM,  Inc 

Mklcon  lularketing  Corp. 

Mklcon  Marketing  Corp, 

Mklcon  Martteting  Corp, 

Mklcon  Marketing  Corp. 

7rar«samerk;an  Gas  7ransmissk>n  Corp 

Mklcon  Markebng  Corp 

Mklcon  Marketing  Corp. 

Mklcon  Marketing  Corp. 

Midcon  Mariieting  Corp, 

Mklcon  Marketing  Corp, 

Midcon  Marketing  Corp. 

Mklcon  Marketing  Corp. 

Mklcon  Mariteting  Corp 

Mklcon  Marketing  Corp 

7XG  Gm  Martceting  Co 

PSI.  Inc — 

Coastal  Gm  Marinating  Co 

Laser  Martteling  Co 

Energy  Marketirig  Exchange,  Inc. 

Newmoot  OR  Co 

Laser  Marketing  Co 

Pogo  Producing  Co 
Pogo  Producing  Co 
Pogo  Producing  Co 


Louisiana  State  Gm  Corp . 
7enngascoCorp. 

PSI,  Inc ™ 

Entrade  Corp 

PSI,  Inc. 


Seagull  Martteting  Services,  Inc . 
Seagull  Martieting  Services.  Inc . 

Exxon  Corp 

Exxon  Corp 

7ransco  Energy  Martieting  Co... 

Exxon  Corp — 

UER  Martieting  Co 

Vesta  Energy  Co 

Entex,  Inc 


Energy  Corp.  of  America 

Exxon  Corp 

Endevco  Oil  and  Gm  Co 

Gulf  South  Pipeline  Co 

Exxon  Corp 

Eastex  Gm  Transmisskx)  Co.. 

Laser  Martieting  Co 

Gulf  South  PipeRne  Co . 

7x0  Productwn  Co 

Gulf  StatM  Gm  Corp 

End  Users  Supply  System. 
Humble  Gm  System,  Inc.... 
Humble  Gm  System,  Inc... 
7XOProducttonCo. — 
7X0  Productnns  Corp. 
Franks  Petroleum  Inc... 


Date  filed 


0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-00 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
O-31-90 
0-31 -90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-00 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 
0-31-90 


Pwt284 

Subpart 


G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-3 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-3 

G-S 

G-3 

G-3 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-3 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-3 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est  max. 

deify 
quantity* 


500.000 

50,000 

50,000 

50.000 

50.000 

1.726,000 

1,726,000 

1,726.000 

775.000 

775.000 

100,000 

50.000 

100,000 

21,800 

200,000 

200.000 

15.000 

100,000 

150.000 

100.000 

45.000 

775,000 

775,000 

500.000 

100.000 

200.000 

840,000 

75,000 

50.000 

108.000 

100,000 

50,000 

500.000 

500.000 

500.000 

500,000 

500.000 

775.000 

775.000 

775.000 

20.000 

50,000 

2.000 

45,000 

100,000 

15,450 

206.00C 

86.911 

86.911 

17,510 

10,300 

515 

41,200 

51.500 

40.685 

20,600 

51.500 

49.440 

21,630 

10,300 

10.300 

3,090 

20.600 

3,816 

10.300 

10.300 

2,575 

36.050 

7,210 

6.180 

9.270 

103.000 

20,600 

20,600 

3,090 

15.450 

10.000 

15.450 

15.450 

23.237 
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Oootafl  Na  and  innapoftar/Maar ' 


Racipiont 


OaiaNad 


Part  284 
5iib|Mrt 


Est  max. 

daily 
quantity* 


ST9l^a82i  Unilad  Gaa  Plpa  Una  Ca* . 
Sn^-Sazz  Unitad  Gaa  Plpa  Una  Ca* . 
ST9l^2624  Uniiad  Gaa  Plpa  Una  Ca* . 
STB1^262S  UnitadOM  Plpa  Una  Ca*. 
STBl-2«2e  UnMad  Gaa  Plpa  Una  Ca* . 
STB1-2S27  Uniiad  Gaa  Plpa  Una  Ca* . 
ST9l-2e28  Uniiad  Gaa  F^  Una  Ca* . 
ST91-2830  Uniiad  Gaa  Plpa  Una  Ca* . 
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(Ooekat  No*.  RPM-MMMO,  RP90-M7-000, 
fVM-103-000] 

Columbia  Gas  Tranamission  Corp.  at 
ai-: 

Mxmty  11. 1991. 
bi  the  matter  of  Coiombia  Gas 

Transmission  Corp..  Columbia  Gulf 
Tranamission  Co.,  Peansylvania  Natural  Gas. 


Association  and  Independent  Oil  ft  Gas 
Association  of  West  Vii^ginia  v.  Columbia 
Gas  Transmission  Corp. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  February  21, 1901  and 
February  22. 1991.  at  10  a-m.  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street.  NE., 
Washington.  DC,  20428,  for  the  purpose 


of  exploring  the  possible  settlement  of 
the  above-referenced  dockets. 

Any  party,  as  deflned  by  18  CFR 
385.102(c),  or  any  participant  as  deHned- 
in  18  CFR  365.102(b)  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Conunission's  regulations  (18  CFR 
385.214). 
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For  additional  Information,  please 
contact  Hollis  J.  Alpert  at  (202)  208-1093, 
or  Jennifer  B,  Corwin  at  (202)  208-0740. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  91-3779  Filed  2-15-91:  8:45  am] 

MiXHM  cooc  •n7-«i-« 


[Docket  Na  RPf  1-88-000] 

Rorida  Gas  Transmission  Co.;  Petition 
for  Limited  Waiver  of  Tariff  Provisions 

February  11, 1991. 

Take  notice  that  on  February  7, 1991. 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street.  Houston. 
Texas  77002.  filed  in  Docket  No.  RP91- 
88-000  a  petition  requesting 
authorization  for  waiver  of  the 
scheduling  penalty  provisions  of  Rate 
Schedules  FFS-l.  PTS-1,  and  ITS-l  of 
FGTs  FERC  Gas  Tariff  for  penalties 
incurred  during  the  months  of  November 
and  December  of  1990. 

FGT  states  that  good  cause  exists  to 
waive  the  scheduling  penalties  for 
November  and  December  of  1990. 

Any  person  desiring  to  be  heard  or  to 
protest  to  said  petition  should  on  or 
before  February  19. 1991  file  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  DC  20426.  a  motion  to 
intervene  or  protest  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
Protests  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casbell, 
Secretary. 
[FR  Doa  91^772  Filed  2-15-Gl:  8:45  am] 

BIUJMG  CODE  6717-«1-« 


(Docket  No.  RPeS-37-014] 

High  Island  Offshore  System;  Report 
of  Refunds 

February  11, 1991. 

Take  notice  that  High  Island  Offshore 
System  (HIOS),  on  January  24, 1991, 
tendered  for  fiHng  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  its  Report  of  Refunds, 
made  in  accwdance  with  the  provisions 
of  Paragraph  A  of  Article  1  of  the 


Stipulation  and  Agreement  approved  by 
the  Commission  on  October  30, 1990.  in 
Docket  Nos.  RP89-37-000.  etai.  The 
report  shows  refund  amounts  made  by 
HIOS  to  its  riiippers  on  January  la  1091. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE„ 
Washington.  DC  20426.  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214 
(1989)).  All  sudi  protests  should  be  filed 
on  or  before  February  19, 199L  Protests 
will  be  considered  by  the  Commiminn  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  diat  are  already  parties  to  the 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  0.  CashelL 
Secretary. 
[FR  Doc.  91-3777  Filed  2-15-91;  8:45  am] 

BitJJNO  CODE  S717-01-M 

[Docket  Nos.  RP91-57-002  and  RP91-M- 
002] 

Northwest  Pipeline  Corp.;  Compliance 
Filing 

February  11, 1991. 

Take  notice  that  on  January  25, 1991 
Northwest  Rpeline  Corporation 
("Northwest")  tendered  for  filing  and 
acceptance  Second  Substitute  Second 
Revised  Sheet  No.  13.  to  be  a  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  "L 

Northwest  states  that  the  purpose  of 
this  filing  is  to  correct  the  SSP  charge, 
effective  February  1. 1991.  to  be 
consistent  with  the  charge  filed  on 
December  31. 1990  in  Docket  No.  RP91- 
66. 

Northwest  states  that  a  copy  of  this 
filing  is  being  mailed  to  Northwest's 
jurisdictional  customer  list  and  affected 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214, 385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  February  19, 1991.  Protests 
will  be  considered  by  the  CkMumission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 


proceeding  need  not  file  a  motion  to 

intervene  in  this  matter.  Copies  of  this 

filing  ai«  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Lois  D.  CashelL 

Secretary. 

[FR  Doc.  91-3774  Piled  2-l»-«:  Mb  am] 

MLUNQ  CODE  t717-«1-« 


[Docket  No.  TM91-2-41-000] 

Palute  Pipeline  Co.;  Proposed  Change 
In  FERC  Gas  Tariff 

February  11, 1991. 

Take  notice  that  on  February  7, 1991. 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  Second  Revised  Sheet 
No.  11  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  for  the  purpose  of 
reducing  the  fixed  charge  allocated 
amount  of  take-or-pay  buyout  and 
buydown  costs  billed  to  Paiute  by  the 
amoimt  previously  billed  to  it  by  its 
upstream  supplier.  Northwest  Pipeline 
Corporation  (Northwest)  in  Docket  No. 
RP9O-118-000.  The  direct-billed  portion 
of  take-or-pay  settlement  costs 
previously  recovered  from  Paiute  by 
Northwest  in  Docket  No.  RP90-118-000 
have  been  refunded  to  Paiute  by 
Northwest  pursuant  to  the  requirements 
of  the  Commission's  Order  No.  528. 

Paiute  states  that  the  instant  filing 
adjusts  the  direct  billed  portion  of  its 
own  take-or-pay  flowthrough  recovery 
mechanism  to  reflect  the  elimination  of 
amounts  previously  paid  to  Northwest 
by  Paiute  relating  to  Docket  No.  RP90- 
118-OOa  Second  Revised  Sheet  No.  11  of 
Paiute's  FERC  Gas  Tarift  Original 
Volume  No.  1  reflects  the  reduction  of 
$88,124  in  direct  billed  costs  from  the 
outstanding  balance  of  take-or-pay 
flowthrough  amounts  owed  Paiute  from 
its  customers  to  Docket  No.  TM90-2-41- 
000. 

Paiute  has  requested  that  the 
Commission  waive  the  applicable 
provisions  of  section  4  of  the  Natural 
Gas  Act  and  S  154.22  of  the 
Commission's  Regulations  to  permit  its 
filing  herein  to  become  effective  August 
1, 1990  to  reflect  the  proper  direct  billed 
amounts  due  over  that  time  period. 

Copies  of  this  filing  were  served  on  all 
jurisdictional  sales  customers  of  Paiute 
F*ipeline  Company,  interested  parties 
and  affected  state  regulatory  agencies. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
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385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  February  19, 
1901.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  nerve  to  make  protestants  parties  to 
the  proceedings.  Aiiy  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  inspection. 
Lois  D.  CMhaO. 
Secretary. 

[FR  Doc  91-3773  Filed  2-15-91;  8:45  am] 
■UJM  COOK  snr-si-a 


[Docket  Na  IIPW-13»406] 

Souttiem  Natural  Qas  C04  Compliance 
FWng 

February  11, 1991. 

Take  notice  that  on  February  6, 1991, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the  tariff 
sheets  listed  in  Appendix  A  hereto  and 
moved  that  such  sheets  be  made 
effective  on  January  1, 1991.  Southern 
states  that  the  tariff  sheets  contain  the 
same  non-gas  rates  which  were 
originally  filed  in  this  proceeding  and 
suspended  by  the  Commission  until 
January  1, 1991,  modified  only  to  reflect 
(i)  Southern's  actual  firm  sales  and 
transportation  entitlements  as  of 
December  31. 1990  and  (ii)  the 
elimination  from  Southern's  proposed 
rates  of  the  costs  associated  with 
facilities  which  were  not  certificated 
and  placed  in  service  by  December  31, 
1990,  in  compliance  with  the 
Commission's  July  27, 1990  suspension 
order  and  its  subsequent  order  of 
February  1. 1991.  in  this  proceeding. 

Southern  states  that  copies  of  this 
filing  were  served  on  Southern's 
jurisdictional  purchasers,  shippers,  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  February  19. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 


filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Lola  D.  CasfadL 

Secretary. 

[FR  Dec  91-377S  Filed  2-15-91:  8:45  am] 

MjjM  cool  srir-si-e 

(Docket  No.  TA91-1-e-002] 

Tenneesee  Qaa  Pipeline  Co^  Tariff 
nimg 

February  11. 1991. 

Take  notice  that  on  February  1, 1991, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing 
Substitute  First  Revispd  Sheet  No.  253 
and  Substitute  Original  Sheet  No.  253A 
of  Third  Revised  Volume  No.  1  of  its 
FERC  Gas  Tariff.  The  proposed  effective 
date  of  these  tariff  sheets  is  January  1, 
1991. 

The  purpose  of  this  filing  is  to  revise 
the  tariff  language  concerning 
Tennessee's  proposed  Reconcihation 
Surcharge  to  (i)  eliminate  any  references 
to  direct  billing  of  individual  customers 
who  reduce  or  terminate  their  contract 
demand  under  sales  services  and  (ii)  to 
specify  that  Tennessee's  direct  billing 
upon  cessation  of  the  PGA  is  subject  to 
prior  Commission  approval. 

Tennessee  states  that  copies  of  the 
filling  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commission. 

Any  person  desiring  to  protest  said 
filing  siiould  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  February  19, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  0.  CasheU, 
Secretary. 
[FR  Doc.  91-3778  Filed  2-15-91:  8:45  am] 

MUNM  coot  STir-OI-M 

(Docket  Ito.  TIM1-3-42-001  ] 

Tranawestem  Pipeline  Co,;  Proposed 
Changes  In  FERC  Qaa  Tariff 

February  12, 1991. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 


February  7, 1991  tendered  for  filing,  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheet: 

Effective  January  1, 1991 

Substitute  82nd  Revised  Sheet  No.  5 
Reason  for  Filing 

This  instant  filing  is  a  "clean  up"  filing 
to  incorporate,  into  Docket  No.  TM91-3- 
42-000  changes  the  Commission 
subsequently  approved  in  Docket  No. 
RP31-15-000. 

On  October  31, 1990  in  Docket  No. 
RP91-15-000,  Transwestem  filed  tariff 
sheets  proposing  the  elimination  of  the 
maximum  rate  under  its  Rate  Schedule 
IS-1.  By  order  dated  November  30. 1990 
the  Commission  accepted  the  'ariff 
sheets  filed  on  October  31, 1990  to  be 
effective  December  1, 1990,  subject  to 
certain  conditions.  Transwestem 
satisfied  the  conditions  of  the  November 
30, 1990  Order  by  submitting  certain 
revised  tariff  sheets  on  December  19, 
1990  as  required  by  the  Order.  The 
compliance  filing  of  December  19, 1990 
was  accepted  at  the  Commission's 
January  31, 1991  meeting. 

In  a  separate  filing  on  November  30, 
1990,  the  Docket  No.  TM91-3-42-000, 
Transwestem  filed  to  adjust  its  Gas 
Research  Institute  (GRI)  Surcharge  rate. 
On  December  27, 1990  the  Commission 
approved  this  filing  to  become  effective 
January  1, 1991. 

Transwestem  respectfully  requests 
the  above  referenced  tariff  sheet  which 
incorporates  the  approved  changes  in 
Docket  No.  RP91-15-000.  become 
effective  January  1, 1991  as  provided  for 
and  consistent  with  Docket  No.  TM91- 
42-000. 

Transwestem  states  that  copies  of 
this  filing  were  served  on 
Transwestem's  jurisdictional  customer 
list  and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  February  19, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
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filing  are  on  file  wi^  the  Commission 
and  are  available  for  public  inspectioo. 
Loi8D.C«lnll. 

Secretary. 

[FR  Doc.  91-3771  Filed  2-15-91;  8:45  am) 

MLUNQ  CODC  «717-«1-« 


(Docket  Nor  TF»1-l-56-0e0 1 TCI91-2-S6- 
001] 


Valera 
Proposed 


C«^ 
In  FEIIC  Gas  Tariff 


February  11. 1991. 

Take  notice  (hat  Valero  Interstate 
Transmission  Company  ("Vitco"),  on 
February  5, 1991  tendered  for  filing  the 
following  tariff  sheets  containing 
changes  in  Purchased  Gas  Cost  Rates 
pursuant  to  its  interim  Purchased  Gas 
Cost  Rate  Adjustment  clause: 

FERC  Gat  Taiift  OrigbMl  VahuM  No.  2 
1st  Revised  20th  Revised  Sheet  No.  6 
1st  Substitute  30th  Revised  Sheet  No.  6 

The  change  in  rates  to  Rate  Schedule 
S-3  reflected  on  1st  Revised  29th 
Revised  Sheet  No.  6  includes  a  decrease 
in  purchased  gas  cost  rate  of  $0.4700  per 
MMBtu  from  the  purchased  gas  cost  rate 
set  out  in  Docket  No.  TF91-1-56. 

The  proposed  effective  date  of  1st 
Revised  29th  Revised  Sheet  No.  6  in  the 
above  filing  is  February  7. 1991.  Vitco 
requests  a  waiver  of  any  Commission 
order  or  regulations  which  would 


prohibit  impletnentation  by  February  7, 
1991. 

The  change  in  rates  to  Rate  Schedule 
S-3  reflected  on  Ist  Substitute  30th 
Revised  Sheet  No.  6  reflects  a  chaitge  in 
the  "Current  Adjustment"  rate  from  that 
originally  filed  m  Docket  No.  TQ91-2-56 
and  reflects  the  correct  tariff  sheet 
pagination  as  a  result  of  the  change 
submitted  in  TP91-2-56.  The  pnjposed 
effective  date  of  1st  Substitute  30th 
Revised  Sheet  No.  6  is  March  1, 1991. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Enei^y  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214, 385.211 
(1990)).  AH  such  protests  should  be  filed 
on  or  before  February  19, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  vdth  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CaskelL 
Secretary. 

[FR  Doc  91-3778  Filed  2-15-91;  8:45  am] 
BiLUNO  COOK  •nf.ei-a 


Office  of  HearinQs  and  Appeals 

Cases  Filed  During  the  Week  of 
January  11  Through  JanHary  18, 1991 


During  the  Week  of  January  11 
through  18, 1991,  the  appeals  and 
applications  for  excepUon  or  other  relief 
listed  in  the  appendix  to  Hum  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  prooedoral  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulatons,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Offioe 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  February  13. 1981. 
Gemse  B.  Breoiay, 

Director  Office  of  Hearingt  and  Appeals. 


UST  OF  Cases  Receiveo  by  the  Ofrce  of  Hearings  and  Appeals 

[Week  of  Jan.  11  through  Jan.  IB.  1991] 


Oati 

Case  No. 

Type  of  submiaaian 

Jan.  14. 1981 

Jan.  15. 1991      

Jan.  15, 1991 _.. 

Jan.  15. 1991 

RKA  PetFotoum  Companies.  Detrott.  Ml  „ 

Taicas.  Austin,  TX    . _ _ _.._. 

Tenco/Gfeen  Mountain  Texaco.  Wheat  Ridge.  CO 

TsKaco/MiKe's  Downtown  T«xaco  Hardin  TX          .  _ 

lfE-0019 
l£G-0002 
RR321-46 

RR321-47 

LFA-O0e4 

LRZ-0014 

Camprnms  woiAJ  not  be  mcpired  to  lie  EIA-782B.  "ReeeSenV 
Retailere'  Monthly  Pefroteom  Product  Sates  Report"  and  EIA-e21, 
"Annual  Bectnc  UtiWy  Report- 
Petition  tor  special  redress.  If  granted:  The  Office  of  Hearings  and 
Appeats  would  review  «he  proposed  ej^jendbres  tor  Stnpper-Wea 
funds  which  were  disapproved  t>y  the  Assistant  Secretary  for 
Gonseivalion  and  Renwatsle  Energy. 
Request  tor  modification/rescission  in  ttie  Texaco  refund  proceeding. 
U  jyanJed:  The  January  3,  1991  Deasion  and  Order  (RF321-10719 
and  Hf321-109l7)  issued  to  Green  Mounttm  Texaco  would  be 
riKxMed  regarding  the  firm's  application  for  refund  submitted  m  the 
Texaco  Refund  Proceeding. 
Request  tor  modification /rescission  in  tt)e  Texaco  refund  proceeding 

Jan.  15. 1991 

RocfcogS  Wemational,  Washington.  DC „: 

The  Crude  Company.  Washington,  DC-         .    ~J 

H  granted:  The  August  13.  1990  Decieion  and  Order  (Case  No. 
RF321-2647  and  RF321-79e9)  OBued  to  Mike's  Downtown  Texaoo 
would  be  modified  regardmg   tt>e  firm's  appbcaUon  for   refund 

Appeal  ol  an  information  request  daraal  B  parted  The  December 

Jan.  16. 1991 

Acting  Deputy  Ger>eral  Counsel  lor  Utigabon  would  be  rescinded 
and  Rook»»eli   International  vwuid   receive  access   to   additional 

Martooutory  order.  If  granted:  TYw  OMioe  of  Hearings  and  Appeals 

woutd  Issue  an  order  danfying  t«e  Mid««ary   status  of  tan 

attidaMts  submitted  by  the  Southwestern  Refenmg  Company.  Inc. 
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Refund  Appucatkms  Received 

(WMfc olJin.  11  to Jaa  18,  IWII 


MMMOlraknd 

Oatorwaivad 

of  rahnd  ■ppfcani 

Caaana 

01/14/91 

HMiyaAfco 

8wto9 

RF304-12173. 

01/14/91 

MMmmi  HMtora. 
mc 

RF304-12174. 

01/14/9< 

PitoVardaOl 
Oompany,  Inc. 

RF304-12188. 

01/14/91 

CNaM 
Cofporation. 

flF307-10170. 

01/14/91 -.. 

Banrick'tStMl 

RF315-10119. 

01/14/91 

DWa  PafrolaufTi 
Company. 

RF326-214. 

01/15/91 

JafVafaoo  Oavto 
County  SchooL 

RC272-109. 

01/15/91 

Mtoa  Ind.  School 

DtiMrL 

RC272-110. 

01/15/91 

Kcftfwlh  Broiius 

RC272-111. 

01/15/91 

HouatonCoca- 
Cota  BottNnQ. 

RC272-112. 

01/15/91 

DaianoN. 

RC272-113. 

01/1A/91 

Psiifson  BvMk 
MaatCo..  mc. 

RF321-12837. 

01/16/91 

EaatamShora 
HoapMal  Cantar. 

RF272-86005. 

01/16/91 

Town  of 

RF272-86012. 

01/16/91 

Poftamouth 

Qanarat  Hospitai. 

RF272-86013. 

01/17/91 

MMar  County. 
Aitanaa*. 

RF272-86017. 

01/17/91 

WootfAMaoee, 
Inc. 

RF326-215. 

01/17/91 

B.  Shaffer  Sturgea. 
Inc. 

RF300- 15063. 

01/18/91 

Caniral  Q«jlf 

RF300- 15073 

01/11/91 

Cruda  OH  Rafund 

RF272-e5912 

thru  01/ 

thfU  RF272- 

18/91. 

n#OMVMl. 

86100. 

01/11/91 

QuN  OH  Rafund 

RF300-14935 

VniOl/ 

Apptcabon 

thnjFR300- 

18/91. 

KvOWvO. 

15191. 

01/11/91 
thru  01/ 

Taxaco  OH  Rafund 

RF321 -12635 
thru  FR321- 

Appacation 

18/91. 

^ 1 * 

12868. 

01/11/91 

AttanUc  RIchfiald 

RF304-12169 

thniOl/ 

AppHcatton 

ttinjRF304- 

18/91. 

Racaivad. 

12190. 

(FR  Doc.  91-3867  Filed  2-15-81:  8:45  ami 


ImptafiMntation  of  Special  Fund 
Proc«durM 

AOmcY:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

ACnoM:  Notice  of  implementation  of 
special  refund  procedures. 

SUMMARV:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
annouiiues  the  procedures  for 
disbursement  of  $843,238.60,  plus 
accrued  interest,  that  Empire  Gas 
Corporation  is  required  to  remit  to  the 
DOE  pursuant  to  a  Consent  Order 
executed  on  January  6, 1986.  The  funds 
will  be  distributed  in  accordance  with 


the  DOE'S  special  refund  procedures.  10 
CFR  part  205,  subpart  V. 

DATIS  AND  ADOmmfc  Applications  for 
Refund  from  the  Empire  escrow  fund 
must  be  Hied  in  duplicate  and  must  be 
received  by  December  31, 1901.  All 
Applications  for  Refund  from  this 
escrow  fund  should  display  a 
conspicuous  reference  to  Case  Number 
lCEF-0048.  and  should  be  addressed  to: 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 
KM  nWTHm  INFOMMATIOM  CONTACT: 
Richard  T.  Tedrow,  Deputy  Director, 
Soong-Chan  Rah,  Staff  Analyst,  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585,  (202)  584- 
8018  (Tedrow),  (202)  586-6602  (Rah). 
SUPPLIMINTARV  INFORMATtON:  In 

accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  CFR  205.282(c),  notice  is 
hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  out  below.  The 
Decision  sets  forth  the  procedures  that 
the  DOE  has  formulated  to  distribute 
monies  that  have  been  remitted  by 
Empire  Gas  Corporation  to  the  DOE  to 
settle  alleged  pricing  and  allocation 
violations  with  respect  to  the  firm's 
sales  of  refined  petroleum  products.  The 
DOE  is  currently  holding  $943,238.60  in 
an  interest-bearing  escrow  account 
pending  distribution. 

Applications  for  Refund  will  now  be 
accepted  provided  they  are  filed  in 
duplicate  and  received  no  later  than 
December  31, 1991.  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  applications  received 
will  be  available  for  public  inspection 
between  the  hours  of  1  p.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  room  lE-234, 1000 
Independence  Avenue,  SW  Washington, 
DC  20585. 

Dated:  February  12, 1991. 
Gaoija  B.  Braznay, 
Director.  Office  of  Hearings  and  Appeals. 

Name  of  Firm:  Empire  Gas 
Corporation. 

Date  of  Filing:  August  5, 1986. 

Case  Number  KEF-0048. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  the  Office  of 
Hearings  and  Appeals  (OHA)  to 
formulate  and  implement  procedures  for 
the  distribution  of  funds  obtained  by  the 
DOE  as  a  result  of  the  agency's 
enforcement  of  the  Mandatory 


Petroleum  Price  and  Allocation 
Regulations.  See  10  CFR  Part  205. 
subpart  V.  Pursuant  to  the  provisions  of 
subpart  V,  on  June  10. 1987,  the  ERA 
filed  a  Petition  for  the  Implementation  of 
Special  Refund  Procedures  tn  distribute 
funds  received  from  Empire  Gas 
Corporation  (Empire)  under  the  terms  of 
a  January  6, 1986  Consent  Order  with 
Empire.  In  its  Petition,  the  ERA  requests 
that  the  OHA  establish  special 
procedures  to  make  refunds  in  order  to 
remedy  the  effects  of  the  alleged 
regulatory  violations  that  were  settled  in 
the  Empire  Consent  Order.  This 
Decision  &  Order  establishes  procedures 
for  distributing  these  funds  to  qualified 
applicants. 

I.  Background 

Empire  purchased  and  resold  refined 
petroleum  products  during  the  period  of 
federal  price  controls.  The  firm  was 
therefore  subject  to  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations  set  forth  at  6  CFR  part  150 
and  10  CFR  parts  210.  211,  and  212. 
During  the  period  of  price  controls,  the 
ERA  conducted  an  extensive  audit  of 
Empire's  operations  and,  as  a  result  of 
the  audit,  alleged  that  Empire  had 
violated  the  DOE's  price  and  allocation 
regulations  in  its  sales  of  refined 
petroleum  products.  In  order  to  settle  all 
claims  and  disputes,  on  January  6, 1986, 
the  ERA  and  Empire  finalized  a  Consent 
Order  (Consent  Order  No.  720T000521) 
that  resolved  issues  pertaining  to 
Empire's  refined  petroleum  product 
operations  during  the  period  August  19, 
1973  through  January  27, 1981  (the 
consent  order  period).  Pursuant  to  the 
terms  of  the  Consent  Order,  Empire' 
remitted  a  total  of  $943,238.60  (the 
consent  order  fund) '  to  the  DOE  for 
distribution  through  subpart  V.  These 
funds  are  being  held  in  an  interest- 
bearing  escrow  account  maintained  at 
the  Department  of  the  Treasury,  pending 
a  determination  regarding  their  proper 
distribution.  As  of  January  31, 1991,  the 
amount  in  the  Empire  consent  order 
escrow  account,  with  interest,  had 
grown  to  $1,319,374.27. 

II.  Summary  of  the  Proposed  Decision 

In  the  Proposed  Decision  and  Order 
(PD&O),  we  stated  that  the  Empire  funds 
should  be  distributed  in  a  two-stage 
refund  process  similar  to  what  we  have 
adopted  in  previous  cases.  Further,  we 


'  This  figure  consttit  of  the  principal  Consent 
Order  amounl  of  1825.000  plus  interest  which 
accrued  prior  to  Empire's  payment  to  the  DOC  For 
accounting  purposes,  the  interest  remitted  by  . . 
Empire  shall  be  considered  as  additional  principal. 
Upon  completion  of  payment,  the  consent  order 
fund  equalled  SM3,23S.eO. 
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outlined  procediu^s  under  which  firms 
and  individuals  who  purchased  Empire 
refined  petroleum  products  during  the 
consent  order  period  could  apply  for 
refunds  from  the  Empire  consent  order 
fund.  In  order  to  permit  applicants  to 
make  refund  claims  without  incurring 
disproportionate  costs  as  well  as  to 
allow  us  to  equitably  and  efficiently 
consider  those  claims,  we  proposed  to 
adopt  a  number  of  presumptions 
regarding  each  type  of  potential 
claimants  as  well  as  the  level  of  injury 
sustained. 

First,  we  proposed  to  adopt  a 
presumption  that  the  alleged 
overcharges  were  dispersed  equally  in 
all  of  Empire's  sales  of  refined 
petroleum  products  during  the  consent 
order  period.  In  accordance  with  this 
presumption,  we  proposed  that  refunds 
should  be  made  on  a  pro-rata  or 
volumetric  basis.  The  per-gallon  refund 
amount,  $0.00134/gallon,  was 
determined  by  dividing  the  Empire 
consent  order  fund  ($943,238.60)  by  the 
approximate  number  of  gallons  of 
refined  products  sold  by  Empire  during 
the  consent  order  period  subject  to  price 
and  allocation  regulations  (703,917,847 
gallons).  We  proposed  that  an 
applicant's  maximum  share  of  the 
Empire  consent  order  fund  generally 
should  be  computed  by  multiplying  the 
per-gallon  refund  amount  by  the  number 
of  gallons  of  covered  Empire  refined 
products  purchased  by  the  applicant 
during  the  consent  order  period.  We  also 
proposed  that  a  successful  claimant 
should  receive  an  appropriate  share  of 
the  interest  accrued  on  the  Empire 
consent  order  fund.  However,  we  further 
proposed  that  an  applicant  could  rebut 
the  volumetric  presumption  by  showing 
that  it  sustained  a  disproportionate 
share  of  the  alleged  Empire  overcharges. 
As  in  previous  cases,  we  proposed  to 
establish  a  minimum  refund  amount  of 
$15.00  because  experience  has  taught  us 
that  the  administrative  costs  of 
processing  claims  for  amounts  less  than 
$15.00  outweigh  the  benefits  of 
restitution  in  those  instances.  As  in  prior 
subpart  V  proceedings,  we  proposed  to 
adopt  a  presumption  that  resellers  and 
retailers  claiming  refunds  of  $5,000  or 
less,  end-users,  agricultural  cooperatives 
and  certain  types  of  regulated  firms 
were  injured  by  the  alleged  overcharges 
settled  by  the  Consent  Order.  We  also 
proposed  to  adopt  a  presumption  that 
spot  purchasers  from  Empire  and  Empire 
consignees  were  not  injured  and  are 
therefore  not  eligible  to  receive  a  refund 
unless  they  rebutted  the  presumption  of 
non-injury.  In  addition,  we  stated  that  a 
refiner,  reseller,  or  retailer  claimant 
requesting  a  refund  in  excess  of  $5,000 


would  be  required  to  make  a  detailed 
showing  that  it  was  injured  by  the 
alleged  overcharges.  We  further 
proposed,  however,  to  adopt  a  mid-level 
presumption  of  injury  which  would 
allow  retailers  or  resellers  to  receive  40 
percent  of  their  full  volumetric  shares  up 
to  $50,000,  without  making  a  detailed 
demonstration  of  injury. 

in.  Conunents  on  the  Proposed 
Procedures 

On  March  25, 1988,  the  PD&O  was 
published  in  the  Federal  Re^ster  and 
comments  were  solicited  regarding  the 
proposed  refund  procedures.  We 
received  comments  from  Empire  and 
from  Eric  T.  Small  of  Energy  Refunds. 
Inc.  These  comments  are  addresseo 
below.  In  his  comments,  Mr.  Small 
suggests  that  the  proposed  40  percent 
mid-level  presumption  be  modified  to 
allow  Empire  resellers  and  retailers  to 
receive  60  percent  of  their  full 
volumetric  shares  up  to  $50,000  without 
demonstrating  injury.  We  do  not  agree 
with  Mr.  Small's  proposal.  As  we 
explained  in  the  PD&O,  national  average 
profit  margin  data  for  resellers  and 
retailers  as  well  as  our  experience  in 
many  other  refund  proceedings  leads  us 
to  conclude  that  resellers  and  retailers 
were  injured  by  40  percent  of  the  alleged 
overcharges  incurred  in  their  purchases. 
See  Gulf  Oil  Corporation.  16  DOE 
\  85.381  (1987)  [Gulf  11).  Absent  any 
convincing  data  that  Empire  retailers 
and  resellers  absorbed  a  higher 
proporiton  of  the  alleged  overcharges, 
we  will  adopt  the  40  percent  mid-level 
presumption  of  injury. 

We  also  received  comments  on  the 
proposed  refund  procedures  from 
Empire.  According  to  the  firm, 
approximately  85  percent  of  its 
customers  during  the  refund  period  were 
small  residential  and  commercial  users 
whose  average  allocable  share  of  the 
consent  order  fund  under  the  proposed 
decision  would  be  less  than  the 
minimum  $15.00  refimd.  As  a  result. 
Empire  points  out  that  these  customers 
would  be  unable  to  receive  a  refund. 
Therefore,  the  firm  has  proposed  an 
alternative  plan  for  distributing  the 
fimds.  Specifically,  Empire  proposes  that 
an  additional  stage  of  refund  procedures 
be  implemented.  In  the  first  stage,  the 
refund  procedures  set  forth  in  the  PD&O 
would  be  utilized.  Then,  after  all  refunds 
submitted  under  those  procedures  had 
been  considered.  Empire  proposes  that 
the  remaining  settlement  funds  be 
placed  in  a  separate  escrow  account 
that  the  firm  would  administer  by 
crediting  to  the  account  of  Empire's  1987 
residential  and  small  end-user  propane 
customers  a  portion  of  the  remaining 
settlement  fund  based  on  the  customer's 


1987  purchase  volume.  Based  upon  an 
analysis  of  its  customers  at  two 
locations.  Empire  estimates  that 
approximately  60  percent  of  its 
customers  have  been  with  the  firm  for  7 
or  more  years.  Therefore,  Empire 
concludes  that  the  bulk  of  customers 
actually  affected  by  the  alleged 
overcharges  would  receive  a  credit 
refund  imder  its  plan.  Empire  proposes 
to  reduce  the  account  balance  of  a  firm 
or  individual  with  a  positive  balance  of 
greater  than  its  potential  refund  by  the 
amount  of  its  refund.  Alternatively,  a 
firm  with  a  zero  balance  would  receive 
credit  from  Empire  in  the  amount  of  its 
refund,  and  a  firm  with  positive  balance 
less  than  its  potential  refund  would 
have  its  balance  reduced  to  zero  and 
would  be  issued  Empire  credit 
memoranda  in  the  amount  of  its 
remaining  reftmd.  Under  the  plan, 
administrative  expenses  related  to  the 
refund  program  would  be  deducted  by 
Empire  from  the  settlement  fund. 

There  are  a  number  of  difficulties  with 
the  Empire  proposal,  principal  among 
which  is  the  absence  of  any  type  of 
effective  monitoring  mechanism  that 
would  ensure  that  the  settlement  monies 
the  firm  proposes  to  distribute  do  not 
inure  to  Empire's  benefit.  For  example, 
the  Empire  proposal  includes  no 
mechanism  that  would  deter  the  fum 
from  issuing  the  proposed  credits  to  its 
residential  propane  purchasers  and  at 
the  same  time  implementing  offsetting 
price  increases.  Without  such  a 
mechanism,  we  lack  confidence  that  the 
Empire  scheme  is  workable.  After  all, 
were  it  not  for  Empire's  allegedly 
improper  pricing,  &e  present  proceeding 
would  have  been  imnecessary.  Since  the 
subpart  V  regulatons  were  implemented, 
the  OHA  has  formulated  and 
implemented  refund  procedures 
involving  many  settlement  funds  and  we 
have  determined  that  the  method  we 
originally,  proposed  is  the  most 
equitable  and  best  reflects  the  nature  of 
the  Empire  Consent  Order.  See 
Northeast  Petroleum  Industries,  Inc.,  20 
DOE  1  85,405  at  88,934  (1990). 

Moreover,  we  cannot  devote  any  of 
the  Empire  settlement  monies  to  defray 
any  administrative  expenses  that  might 
be  incurred  in  the  Empire  refund 
proceeding — much  less  pay  settlement 
monies  back  to  Empire  itself  for  such 
expenses.  See  Van  Vranken  v.  DOE.  882 
F.  2d  515,518,519  (Temp.  Emer.  Ct.  App. 
1989);  see  also  warren  Holding  Co./ 
Puritan  Oil  Co.,  13  DOE  |  85.337  at 
88,842  (1985)  (citing  Citronelle-Mobile 
Gathering.  Inc.  v.  Edwards.  669  F.  2d 
717,  723  (Temp.  Emer.  Ct.  App.  1982)). 
The  Empire  settlement  monies — like 
those  paid  by  other  settlement  firms — 
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are  to  b«  first  devoted  exclusively  to 
direct  refunds  and  then  any  remainder  is 
to  be  distributed  according  to  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA).  15 
U.S.C.A  4501-4507  (West  Supp.  1989). 
Consequently,  we  must  reject  the 
Empire  proposal.  The  Empire  funds, 
therefore,  will  be  distributed  according 
to  supbart  V  procedures  as  outlined  in 
thePDAa 

.  IV.  Ftnal  Refund  Procedures 

Our  experience  indicates  that  the  use 
of  certain  presumptions  permits 
claimants  to  participate  in  the  refund 
process  without  incurring  inordinate 
expense,  and  ensures  that  refund  claims 
are  evaluated  In  the  most  efficient 
manner  possible.  See.  e.g.,  Marathon 
PetroIeu.T.  Company.  14  DOE  1 85.289 
(1986)  (Marathon).  Presumptions  in 
refund  cases  are  speciHcally  authorized 
by  the  applicable  DOE  procedural 
regulations  at  10  CFR  205.282(e). 
Accordingly,  we  propose  to  adopt  the 
presumptions  set  forth  below. 

A.  Calculation  of  Refimd  Amounta 

The  first  step  in  the  refund  process  is 
the  calculation  of  an  applicant's 
potential  refund,  fai  order  to  determine 
the  potential  refund  amounts  for 
applicants  in  this  proceeding,  we  are 
presuming  that  the  alleged  product 
overcharges  were  spread  evenly  over  all 
of  the  galkms  of  refined  covered 
products  that  Empire  sold  during  the 
refund  period.  Under  this  volumertric 
presumption,  a  claimant's  maximum 
potential  refund  will  generally  be 
computed  by  multiplying  $0.00134/ 
gallon,  the  per-gallon  amount,  by  the 
number  of  gallons  of  Empire  refined 
covered  products  that  the  applicant 
purchased  during  the  refund  period.  The 
resulting  figure  is  referred  to  as  the 
claimant's  "full  volumetric  share"  of  the 
Empire  consent  order  fiind.  Successful 
applicants  will  also  receive 
proportionate  shares  of  tfie  interest  that 
has  accrued  on  the  ARCO  escrow 
account.  As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15.00.  The  administrative  costs  of 
processing  claims  for  amounts  less  than 
$15.00  outweigh  the  benefits  of 
restitution  in  those  instances.  See.  e.g., 
Mobil  Oil  Corp..  13  DOE  1 85.330  (1985). « 
In  addition  to  the  volumetric 
presumption,  we  will  also  adopt  a 
number  of  presumptions  regarding  injury 
for  claimants  in  each  category  listed 
below. 


a.  End-Users.  First,  in  accordance 
with  prior  subpart  V  proceedings,  we 
will  presume  that  end-users,  i.e., 
ultimate  consumers  of  Empire  products 
whose  businesses  are  unrelated  to  the 
petroleum  industry,  were  injured  by  the 
firm's  overcharges.  Unlike  regulated 
firms  in  the  petroleum  industry, 
members  of  this  group  generally  were 
not  subject  to  price  controls  during  the 
consent  order  period,  and  were  not 
required  to  keep  records  which  justified 
selling  price  increases  by  reference  to 
cost  increases.  Consequently,  analysis 
of  the  impact  of  the  alleged  overoharges 
on  the  Hnal  prices  of  goods  and  services 
produced  by  members  of  this  group 
would  be  beyond  the  scope  of  a  special 
refund  proceeding.  See  Marion 
CorporaUon.  12  DOE  |  85,014  (1964)  and 
cases  cited  therein.  Therefore,  end-users 
need  oidy  document  their  purchase 
volume  of  Empire  products  to 
demonstrate  that  they  were  injured  by 
the  alleged  overcharges. 

b.  Regulated  Firm$  and  Cooperatives. 
We  further  proposed  that,  in  order  to 
receive  a  full  volumetric  refund,  a 
claimant  whose  prices  for  goods  and 
services  are  regulated  by  a 
governmental  agency,  e.g..  a  public 
utility,  or  by  the  terms  of  a  cooperative 
agreement  need  only  submit 
documentation  of  purchase  volumes 
used  by  itself  or,  in  the  case  of  a 
cooperative,  sold  to  its  members.* 
However,  we  stated  that  a  regulated 
firm  or  cooperative  would  be  required  to 
certify  that  it  will:  (i)  Pass  through  any 
refund  received  to  its  customers  or 
member-customers;  (ii)  provide  us  with 
a  full  explanation  of  how  it  plans  to 
accomplish  the  restitution;  iad  (iii) 
certify  that  it  will  notify  the  appropriate 
regulatory  body  or  membership  group  of 
its  receipt  of  the  refund.  Office  of 
Special  Counsel.  9  DOE  1  82.538  at 
85,203  (1982).  The  latter  requirement 

-  assumes  that  a  regulated  firm  or 
cooperative  would  have  passed  on  any 
overcharges  to  its  customers  or  member- 
customers  through  automatic  rate 
adjustments  mechanisms  or  the  terms  of 
a  cooperative  agreement.  Thus,  any 
refunds  received  by  a  regulated  firm  or 
cooperative  should  also  be  passed 
through  to  its  customers  or  customer- 
members.  Because  we  require  these 
firms  to  pass  refunds  through  to  their 
customers  or  customer-members  on  a 
doUar-for-doUar  basis,  we  do  not  require 
them  to  make  a  detailed  demonstration 
of  injury. 

c.  Refiners.  Resellers,  and  Retailers 
Seeking  Refunds  of  $5,000  or  Less.  In  the 


PbttO  we  tentatively  determined  that 
we  should  adopt  a  small  claims 
presumption  under  which  a  refiner. 
reseller,  or  retailer  seeking  a  refund  of 
$5,000  or  less,  exclusive  of  interest 
would  not  be  required  to  submit 
evidence  of  injury.*  These  applicants 
would  only  be  required  to  document  the 
volume  of  Empire  covered  products  they 
purchased  during  the  consent  order 
period.  As  we  have  noted  in  numerous 
prior  proceedings,  considerable  expense 
may  be  involved  in  gathering  the  types 
of  data  necessary  to  support  a  detailed 
claim  of  injury.  In  some  cases,  that 
expense  might  exceed  a  refund  of  $5,000 
or  less.  Consequently,  without  simplified 
application  procedures  for  small  claims, 
many  injured  parties  would  effectively 
be  denied  an  opportunity  to  obtain  a 
refund.  Furthermore,  use  of  the  small 
claims  presumption  allows  the  CMIA  to 
process  a  large  number  of  routine  refund 
claims  in  an  efficient  manner.* 

d.  Reseller  and  Retailer  Mid-Level 
Presumption.  We  also  tentatively 
determined  to  adopt  the  mid-level 
presumption  which  would  allow    • 
resellers  and  retailers  of  Empire  refined 
products  to  receive  40  percent  of  their 
full  volumetric  shares  up  to  $50,000, 
without  making  detailed  demonstrations 
of  injury.*  This  option  is  based  on  the 
presumption  that  resellers  and  retailers 
absorbed  40  percent  of  Empire's  alleged 
overcharges.''  By  reducing  the  costs 


•  Applicantf  claiming  volumetric  refund*  must 
have  purchaaed  a<  )«••<  lasZS  gallon*  of  refined 
producU  from  Bmpiri  during  ti>e  ooiManl  otdar 
period  to  be  sligibte  for  a  refund. 


•  A  cooperative'!  tain  to  non-mnnbers  will  be 
treated  in  the  tame  natiner  ai  Mle«  by  other 
leaellers.  See  Marathon.  14  OOE  at  86.51S. 


*  In  order  to  qudlify  for  a  refund  under  the  (mull 
claims  preaumption,  a  renner,  reseller  or  retailer 
mu*t  have  purchased  less  than  3.731,343  gallons  of 
Empire  refined  petroleum  products  during  the 
consent  order  period. 

*  Under  these  proposed  procedure*,  clahminta 
who  attempt  to  make  a  delated  showing  of  injury  in 
order  to  support  a  refund  claim  but.  instead,  provide 
evidence  thai  leads  us  to  conclude  that  they  passed 
through  all  of  the  alleged  overcharges  or  are  eligible 
for  a  refund  of  less  than  SSUXX).  will  not  be  entitled 
to  a  SS.000  small  cUim*  presumption  refund.  Such 
claimant,  however,  will  be  eligible  to  receive  a 
refund  for  the  amount  of  infury  that  they 
demonstrate.  See  Union  Texot  Petroleum  Corp./ 
Arrow  Enterpriaea.  Inc.,  IS  OOE  1 8SXN7  (1986); 
Quaker  State  Oil  Refining  Corp./Canii>ell  OH  Co.. 
IS  OOE  185.089  (1968). 

*  A  reseller  or  retailer  whose  full  volumetric  share 
is  tl2.S01  or  less  could  receive  a  larger  refund  under 
the  small  claims  preeumption  than  under  the  40- 
percent  mid-level  injury  presumption.  Large 
resellers  and  retailers,  i.e..  those  whose  full 
volumetric  shares  exceed  SlZS,0Ol  may  elect  to  limit 
their  claims  to  S50.000  and  thereby  qualify  for  a 
refund  under  the  mid-level  injury  preaumption. 
Resellers  or  retailers  who  elect  to  demonstrate 
injury  will  not  be  eligible  for  a  mid-level 
presumption  refund  in  the  event  that  their 
demonstration  of  injury  indicate*  that  they  were  mil 
injured  or  were  Injured  by  an  amount  less  than  40 
percent  of  their  volumetric  share.  See,  Mupra.  note  S. 

'  National  average  proflt  margin  data  for  reseller* 
and  retailers  and  our  experience  in  past  proceedings 
indicate*  that  resellers  and  retailers  were  Injured  by 
40  percent  of  the  alleged  overcharges  incarred  in 
their  purchases.  [Gulf  It)  at  <<8.737. 
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incurred  by  claimants  participating  in 
the  refund  process  and  easing 
administrative  burdens,  the  mid-level 
presumption  has  advanced  OHA's 
restitutionary  duty  in  prior  subpart  V 
proceedings.  Accordingly,  we  plan  to 
adopt  this  presumption  in  the  Empire 
refund  proceeding  as  well.  Resellers  and 
retailers  that  wish  to  receive  refunds  in 
excess  of  $50,000  must  follow  the  non- 
presumption  procedures  outlined  below 
in  section  2. 

e.  Spot  Purchasers.  We  propose  to 
adopt  a  rebuttable  presumption  that  a 
refiner,  reseller  or  retailer  that  made 
only  spot  purchases  from  Empire  did  not 
suffer  injury  as  a  result  of  those 
purchases.  Spot  purchasers  generally 
had  considerable  discretion  as  to  the 
timing  and  market  in  which  they  made 
their  purchases,  and  therefore  would  not 
have  made  spot  market  purchases  from 
a  firm  at  increased  prices  unless  they 
were  able  to  pass  through  the  full 
amount  of  the  firm's  selling  price  to  their 
own  customers.  See  Office  of 
Enforcement,  8  DOE  1 82,597  at  85,396- 
97  (1981).  Accordingly,  a  spot  purchaser 
claimant  must  submit  specific  and 
detailed  evidence  to  rebut  the  spot 
purchaser  presumption  and  to  establish 
the  extent  to  which  it  was  injured  as  a 
result  of  its  spot  purchases  from 
Empire.* 

/.  Consignees.  A  consignee  agent  is  a 
firm  that  distributed  covered  products 
pursuant  to  a  contractual  agreement 
with  a  refiner,  under  which  the  refiner 
retained  title  to  the  products,  specified 
the  price  to  be  paid  by  the  purchaser 
and  paid  the  consignee  a  commission 
based  upon  the  volume  of  covered 
products  it  distributed.  10  CFR  212.31 
(definition  of  "consignee  agent").  As  in 
previous  decisions,  we  propose  to  adopt 
the  rebuttable  presumption  that 
consignees  of  Empire  refined  petroleum 
products  were  not  injured  as  a  result  of 
their  arrangement  with  their  refiner/ 
supplier.  See,  e.g.,  fay  Oil  Company,  16 
DOE  1  85,147  (1987).  A  consignee, 
however,  may  rebut  this  presumption  of 
non-injury  by  establishing  that  "[its] 
sales  volumes,  and  [its]  corresponding 
commission  revenues,  declined  due  to 
the  alleged  uncompetitiveness  of  [the 
consent  order  firm's]  practices."  See 


Gulf  Oil  Corp./C.F.  Canter  Oil  Co.,  13 
DOE  1  85,388  at  88,962  (1986). 

2.  Non-Presumption  Demonstration  of 
Injury 

A  reseller  or  retailer  whose  allocable 
share  is  in  excess  of  $5,000  that  does  not 
elect  to  receive  a  refund  imder  the  small 
claims  presumption  will  be  required  to 
demonstrate  its  injury.  There  are  two 
aspects  to  such  a  demonstration.  First,  a 
firm  generally  is  required  to  provide  a 
monthly  schedule  of  its  banks  of 
unrecouped  increased  product  costs  for 
products  that  it  purchased  from  Empire. 
Cost  banks  should  cover  the  period 
August  19, 1973,  through  January  27, 
1981.*  If  a  firm  no  longer  has  records  of 
contemporaneously  calculated  cost 
banks  for  products,  it  may  approximate 
those  banks  by  submitting  the  following 
information  regarding  its  purchases  of 
products  from  all  of  its  suppliers; 

(1)  The  weighted  average  gross  profit 
margin  that  the  firm  received  for 
products  on  May  15, 1973; 

(2)  A  monthly  schedule  of  the 
weighted  average  gross  profit  margins 
that  it  received  for  products  during  the 
period  August  19, 1973  through  January 
27, 1981; 

(3)  A  monthly  schedule  of  the  firm's 
purchase  of  sales  volumes  of  products 
during  the  period  August  19, 1973 
through  January  27, 1981. 

The  existence  of  banks  of  unrecouped 
increased  product  costs  that  exceed  an 
applicant's  potential  refund  is  only  the 
first  part  of  an  injury  demonstration.  A 
firm  must  also  show  that  market 
conditions  forced  it  to  absorb  the 
alleged  overcharges.  We  will  infer  this 
to  be  true  if  the  prices  the  applicant  paid 
Empire  were  higher  than  average  market 
prices  for  products  at  the  same  level  of 
distribution.*"  Accordingly,  a  claimant 
attempting  to  demonstrate  injury  should 
submit  a  monthly  schedule  of  the 
weighted  average  prices  that  it  paid 
Empire  for  products  during  the  period 
March  6, 1973  through  January  27, 1981. 
In  a  recent  Decision,  the  Temporary 
Emergency  Court  of  Appeals  affirmed 
the  OHA's  standards  for  a 
demonstration  of  injury,  specifically 
upholding  the  method  used  to  evaluate 
comparative  market  prices  and  thereby 


*  In  prior  proceeding*  we  have  stated  that  refund* 
will  be  approved  for  spot  purchasers  who 
demonstrate  that  (i)  they  made  the  spot  purchases 
for  the  purpose  of  ensuring  a  supply  for  their  base 
period  customers  rather  than  in  anticipation  of 
financial  advantage  as  a  result  of  those  purchases, 
and  (ii)  they  were  forced  by  market  conditions  to 
resell  the  product  at  a  Ins*  that  was  not 
subsequently  recouped.  See  Quaker  State  Oil 
Refining  Corp./Certified  Gasoline  Co..  14  DOE  | 
65,465  (1986). 


*  We  generally  require  applicants  to  submit  cost 
bank*  that  continue  until  a  product's  price  decontrol 
date.  Retailers  and  resellers  of  motor  gaaoline, 
however,  were  only  required  to  maintain  bank* 
through  July  IS,  1979,  and  April  3a  198a 
respectively,  rather  than  the  January  27, 1961 
decontrol  date  of  product*. 

'°  We  generally  obtain  average  market  price 
information  from  Piatt'*  Oil  Price  Handbook  and 
Oilmanac  (Piatt's).  If  price  data  for  a  particular 
product  is  not  available  in  Plait's  the  burden  of 
supplying  alternative  information  will  l>e  on  the 
claimant. 


determine  competitive  disadvantages. 
Behm  Family  Corp.  v.  DOE  No.  6-22, 
slip  op.  (T.E.C.A.  April  30, 1990). 

If  a  reseller  or  retailer  that  is  eligible 
for  a  refund  in  excess  of  $5,000  does  not 
submit  the  cost  bank  and  purchase  price 
information  described  above,  it  can  still 
apply  for  a  refund  of  $5,000,  plus 
accrued  interest,  using  the  small  claims 
presumption.  If,  however,  a  firm 
provides  the  above-mentioned  data  and 
we  subsequently  conclude  that  the  firm  ■ 
should  receive  a  refund  of  less  than  the 
$5,000  small  claims  threshold,  the  firm 
cannot  opt  for  a  full  $5,000  refund. 

3.  Allocation  Claims 

We  may  also  receive  claims  based 
upon  Empire's  alleged  failure  to  furnish 
petroleum  products  that  it  was  obliged 
to  supply  under  the  DOE  allocation 
regulations.  See  10  CFR  part  211.  Any 
such  applications  will  be  evaluated  with 
reference  to  the  standards  set  forth  in 
cases  such  as  Amoco.  10  DOE  at  88,220, 
and  OKC  Corp./Town  »  Country 
Markets.  Inc.,  12  DOE  ^  85,094  (1964). 
These  standards  generally  require  an 
allocation  claimant  to  demonstrate  the 
existence  of  a  suppUer/purchaser 
relationship  with  the  Consent  Order  firm 
and  the  likelihood  that  the  Consent 
Order  firm  failed  to  furnish  petroleum 
products  that  it  was  obliged  to  supply  to 
the  claimant  under  10  CFR  part  211.  In 
addition,  the  claimant  should  provide 
evidence  that  it  had  contemporaneously 
notified  the  DOE  or  otherwise  sought 
redress  from  the  alleged  allocation 
violation.  Finally,  the  claimant  must 
establish  that  it  was  injured  and 
document  the  extent  of  the  injury. 

4.  Distribution  of  Product  Funds 
Remaining  after  First  Stage 

We  propose  that  any  refined  product 
funds  that  remain  after  all  first  stage 
claims  have  been  decided  be  distributed 
in  accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA).  Public 
Law  99-509.  title  III.  See  Fed.  Energy 
Guidelines  1 11.702  et  seq.  PODRA 
requires  that  the  Secretary  of  Energy 
determine  annually  the  amount  of  oil 
overcharge  funds  that  will  not  be 
required  to  refund  monies  to  injured 
parties  in  subpart  V  proceedings  and 
make  those  funds  available  to  state 
governments  for  use  in  four  energy 
conservation  programs.  PODRA. 
sections  3003(c)  and  (d).  PODRA 
delegated  these  responsibilities  to  the 
OHA,  and  any  refined  product  pool 
funds  in  the  Empire  consent  order 
escrow  account  that  the  OHA 
determines  will  not  be  needed  to  effect 
direct  restitution  to  injiired  Empire 
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customers  will  be  distributed  in 
acconUnce  with  the  provisions  of 
PODRA. 

D.  Geaerai  Rehind  AppIicQtion 
Reqaimnenta 

Pursuant  to  10  CFR  205.283.  we  will 
now  accept  Applications  for  Refund 
from  individuals  and  firms  that 
purchased  reHned  petroleum  products 
from  Empire  between  March  6. 1973  and 
January  27, 1981.  No  "class  claims'*  on 
behalf  of  groups  of  applicants  will  be 
permitted.  There  is  no  specific 
application  form  that  must  be  used.  All 
Applications  for  Refund  should  include 
the  following  information: 

(1)  A  conspicuous  reference  to  Case 
Number  KEF-0048  and  the  name  and 
address  of  the  applicant  during  the 
period  for  which  the  claim  is  filed,  as 
well  as  the  name  to  whom  the  refund 
check  should  be  made  out  and  the 
address  to  which  the  check  should  be 
sent 

(2)  The  name,  title,  address  and 
telephone  number  of  a  person  who  may 
be  contacted  by  OHA  for  additional 
information  concerning  the  Application; 

(3)  The  mamter  in  which  the  applicant 
used  the  Empire  petroleum  products,  i.e., 
whether  it  was  a  reseller,  retailer, 
consignee,  end-user,  etc.; 

(4)  For  each  refined  covered  product, 
a  mondily  schedule  of  the  number  of 
gallons  that  the  applicant  purchased 
from  Empire  during  the  March  6, 
1973,through  January  27, 1981  refund 
period  If  the  claimant  elects  to  rely  on 
the  DOE'S  records  of  his  purchases,  it 
need  not  submit  a  monthly  schedule  of 
purchases.'*  If  a  claimant  was  an 
indirect  purchaser  of  Empire  refined 
covered  products,  it  must  also  submit 
the  name  of  its  immediate  supplier  and 
indicate  why  it  believes  the  pnoducts 
were  originally  sold  by  Empire; 

(5)  All  relevant  material  necessary  to 
support  its  claim  in  accordance  with  the 
injury  presumptions  and  requirements 
outlined  above; 

(6)  If  the  applicant  was  or  is  in  any 
way  afliliate«l  with  Empire,  an 
explanation  of  the  nature  of  that 
affiliation. 

(7)  The  form  of  business,  whether  it 
was  a  corporation,  a  partnership  or  a 
sole  proprietorship. 

(8)  The  dates  of  ownership  inchiding 
the  month  and  ]rear.  Tlie  applicant  must 
also  submit  a  statement  as  to  whether 


■ '  Because  we  will  not  process  clafms  for  less 
than  tU  in  prtatcipaL  m  Appiicaiii  amst  haw 
purchassd  at  ImsI  104(9  (aUoM  of  Bnpiiv  refms^ 
covered  products  during  tba  rafund  period  in  oidar 
for  as  to  consiticr  its  spplicatioo.  If  an  applicant 
submits  estim^ed  pvrchase  vohime  ftgnres.  it  most 
prowida  •  dstaOad  axplBiiatian  af  bow  it  dariwad  tha 
astimatea. 


there  has  been  a  (^ange  in  ownership  of 
the  applicant's  firm  diuing  or  since  the 
refund  period.  If  the  action  is  still  in 
progress,  the  applicant  should  briefly 
describe  the  action  and  its  current 
status.  The  applicant  must  inform  OHA 
of  any  change  in  status  while  its 
Application  for  Refund  is  pending.  See 
10  CFR  205.9(d); 

(9)  A  statement  as  to  whether  the 
applicant  is  or  has  been  involved  in  any 
DOE  enforcement  proceedings  or  private 
actions  filed  under  section  210  of  the 
Economic  Stabilization  Act.  If  these 
actions  have  been  concluded,  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and 
its  current  status.  The  applicant  must 
inform  OHA  of  any  change  in  status 
while  its  Application  for  Refimd  is 
pending.  See  10  CFR  205.9(d); 

(10)  A  statement  as  to  whether  the 
applicant  or  a  related  firm  has  filed  any 
other  Application  for  Refund  in  the 
Empire  proceeding; 

(11)  A  statement  as  to  whether  the 
claimant  or  a  related  firm  has 
authorized  any  other  individual(s)  to  file 
an  Application  for  Refund  on  the 
claimant's  behalf  in  the  Empire 
proceeding;  and 

(12)  The  following  statement  signed 
by  the  applicant  or  a  responsible  official 
of  the  business  or  organization  claiming 
the  refund:  "I  swear  [or  affirm]  that  the 
information  submitted  is  true  and 
accurate  to  the  best  of  my  knowledge 
and  belief.  I  understand  Uiat  anyone 
who  is  convicted  of  providing  false 
information  to  the  federal  Government 
may  be  subject  to  a  fine,  a  jail  sentence, 
or  both,  pursuant  to  18  U.S.C.  1001." 

Applications  for  Refund  should  be 
sent  to:  Empire  Refund  Proceeding,  Case 
No.  KEF-0048.  Office  of  Hearings  and 
Appeals.  Department  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585. 

All  applications  must  be  filed  in 
duplicate  and  must  be  postmarked  by 
December  31, 1991.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals. 
Any  applicant  that  believes  that  its 
application  contains  confidential 
information  must  submit  two  additional 
copies  of  its  application  from  which  the 
confidential  information  has  been 
deleted,  together  with  a  statement 
specifying  why  the  information  is 
confidential. 

It  is  therefore  ordered  that: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Empire  Gas  Company 


pursuant  to  the  Consent  Order  finalized 
on  January  8. 1988,  may  now  be  filed. 

(2)  All  appUcations  must  be 
postmarkeid  by  December  31, 1991. 

Dated:  February  12. 1991. 
Gflorse  B.  Breznay, 

Director,  Ofpce  of  Hearings  and  Appeals. 
[FR  Doc.  91-3aa8  Filed  2-15-01;  8:45  am] 

BtLUNQ  COM  •4n-01-ll 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  InfoniNitlon  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

February  11, 1991. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  Downtown  Copy  Center, 
1114  2l8t  Street,  N\V.,  Washington,  DC 
20036,  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission,  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas    . 
Neihardt,  Office  of  Management  and 
Budget,  room  3235  NEOB,  Washington, 
DC  20503,  (202)  395-4814. 

OMB  Number:  3060-0316. 

Title:  Section  76.305,  Records  to  be 
maintained  locally  by  cable  system 
operators  for  public  inspection. 

Action:  Extension. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response: 
Recordkeeping  requirement 

Estimated  Annual  Burden:  4,034 
recordkeepers;  13  hours  average  burden 
per  recordkeeper  52,442  hours  total 
annual  burden. 

Needs  and  Uses:  Section  76.305 
requires  cable  television  systems  having 
1,000  or  more  subscribers  to  maintain  a 
public  inspection  file  containing  certain 
records.  The  records  are  required  to  be 
kept  in  accordance  with  SS  76.205. 
76.221.  76.79,  and  76.95  (all  approved  by 
OMB)  of  the  Commission's  rules.  The 
data  is  used  by  FCC  staff  in  field 
inspections/investigations  and  the 
public  to  assess  a  cable  television 
systems'  performance  and  to  ensure  that 
the  system  is  in  compliance  with  all 
applicable  Commission  rules  and' 
regulations. 
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Federal  Commtmications  Conunission. 

Doooa  R.  Saavqr. 

Secretary. 

[FR  Doc.  91-3873  Filed  2-15-«l;  8:45  am] 

MUJNQ  CODE  trtS-OI-M 


John  D.  Bomtierger,  et  aL  Applicatlone 
for  New  FM  Stations 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  two  new  FM  stations: 


AppBcant  city  and 
Btata 

Tile  No. 

dodiet 
No. 

A.  John  0. 

1 

BPH-8ei026MC 

91-12 

Bombergar;  New 

Martjet.VA. 

B.  Skylina  Radio,  Inc.; 

BPH-e91026MD 

Naw  Mailist,  VA. 

C  l.eo  M.  Bamstain; 

BPK-891026ME 

New  Martlet  VA. 

D.  Jeffrey  D. 

BPH-891026MP 

Southmayd;  New 

Martlet.  VA. 

E.  Oscar  Hayties; 

BPH-«91026MQ 

New  Marltat.  VA. 

F.  Commonweall^ 

BPH-891026MT 

Audio  Visual 

Enterprise;  New 

Market.  VA. 

Issue  hem»tg  and  appScant 

1.  Air  Hazard.  C 

2.  Comparative.  All  applicants 

3.  Ultimate.  All  applicants 

A.  James  W. 

BPH-Bg0927MO 

91-11 

Johnson,  Jr.; 

Englewood.  OH. 

B.Jo-U> 

BPH-890927ii^ 

Broadcasting; 

Englewood,  OH. 

C.  Richard  H.  Riggs 

BPH-a90928ME 

and  Charles  H. 

Hutchinsorn 

EngteMKOod.  OH. 

D.  James  E.  Browne; 

BPH-8e092BMG 

Englewood.  OH. 

E.  Englewood 

BPH-a90928MH 

Broadcaaiing,  Inc^ 

Englewood.  OH. 

F.The 

BPH-S90828MI 

CrossChannels 

Qroup.  Inc.; 

Englewood.  OH. 

G.  LC 

BPH-a90928MK 

Communicatiofw 

Group.  Inc.; 

Englewood,  OH. 

H.  Voice  for  ChfW 

BPH-a9002eML 

imeraononiinaBon 

" 

Church; 

Englewood,  OH. 

1.  Central 

Bf>H-a80028MM 

Broadcasting 

Company,  A 

Engdawood.  OK 

J.  Knighl  R«So,  Inc.: 

Englewood.  OH. 

(hareia 
dbmissed) 

Applicant  city  and 
state 


RieNo. 


Na 


taaued  headbtg  and  applicants 

1.  Air  Hazard,  A,B,0,G,H 

2.  rmandal  Qualificationa.  C 

3.  Comparative,  A-H 

4.  UWrrala.  A-H 


2.  Pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applicants  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1988. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services. 
Inc.,  2100  M  Street,  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Jan  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  91-3874  Filed  2-15-91;  8:45  am] 
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White  Broadcasting  Partnership,  et  eL: 
Applications  for  New  Fit  Stations 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  four  new  FM  stations: 


Applicant,  dty  «id 
state 

FReNa 

tJodtal 
No. 

A.  (Chailey  Cecil  a 

1 

BPH-881214MM 

91-10 

Dianna  Mae  White 

d/b/a)  White 

- 

Broadcasting 

Partnership; 

BaldwIrvFL 

B.  Peaches 

BPH-8ei214MN 

Broadcastins,  Ltd.; 

Baldwin.  Fl_ 

w.  ovga  isiiaiw  awwig 

BPH-881214MR 

Corpocaliaa  of 

Jupiter.  Florida; 

Baldwin,  Fl_ 

Appicant,  diy  and 
•late 

RaNo. 

MM 

DocM 
Na 

O.FniCoatf 

BPH-891214MU 

BroadcaMing 

Company;  Baldwin, 

FL 

E.  tXNjglas  Johnaon; 

BPH-a91214MZ 

Baldwin,  FL 

F.  Northaaal  Florida 

BPH-891214NA 

Broadcasting  Corp.; 

Baldwin,  FL. 

G.  JEM  ProducSona, 

BPH-a91214N0 

c/0  Joyce  Morgan; 

Baldwin,  FL 

Issue  haadhg  and  applicants 

1.  Air  Hazard,  A  B,  C,  D,  E.  F 

2.  Comparative,  A  through  G 

3.  Ultimats.  A  through  G 


A.  Sam  Widge 
Advertising  Limited 
Partnership; 
Wallace,  ID. 

B.  Darrell  E. 
Bauguess;  WaSaoa, 
10. 

C.  Suzanne  M. 
Wilson;  Wallace,  ID. 


BPH-890713MI 


BPH-«90713ML 


BPH-890713MH 
previously 
returned 


91-20 


Issue  headhg  and  appHeams 

1.  Envirorunental,  A,  B 

2.  Air  Hazard,  B 

3.  Comparative.  A.  B,  C 

4.  Ultimata,  A.  B,  C 


A.  CL£  BroAdcasGng 
Limitad  Partnership; 
LeSueur,  MN. 

B.  Radto  tngstad 
Minnesota,  Inc.; 
LeSueur,  MN. 

C.  Waite  Park 
Broadcasting  Co.; 
LeSueur,  MN. 

Issue  headhg  and  applcanHs'i 

1.  Comparative.  A,  B,  C 

2.  UHimate.  A,  B,  C 


BPH-890705ME 
BPH-e90706MA 
BPH-690707MA 


91-15 


IV 

A.ValueRadk> 

BPH-Sg0706MS 

91-13 

Corpcrolion. 

MishicolWI. 

B.  Mishicol 

BPH-890706MC 

Broadcasting 

Corporation; 

Issue  hemtng  and  apptcanKs) 

1.  Air  Hazard.  A 

2.  Comparativ*.  A.  B 

3.  Ultimate.  A,  B 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consohdated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
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The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particularly  applicant. 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  dupUcating  contractor, 
International  Transcription  Services, 
Inc.,  2100  M  Street.  NW..  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Jan  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 
(FR  Doc.  91-0875  Filed  2-15-91;  8:45  am] 
BnjJNG  COOC  (TII-OMI 


FEDERAL  RESERVE  SYSTEM 

Ashby  Bancshares,  Inc^  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFH 
22S.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  i  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Hsted  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  beneHts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 


not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  7, 1991. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Ashby  Bancshares.  Inc.,  Ashby, 
Minnesota;  to  acquire  Rylander 
Insurance  Agency,  Ashby,  Minnesota, 
and  thereby  engage  in  operating  a 
general  insurance  agency  in  a  town  of 
less  than  5,000  people  pursuant  to 
S  225.25(b)(8)(iii)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Ashby,  Minnesota,  and  the 
surrounding  area. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  12, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-3805  Filed  2-15-91;  8:45  am] 

BILUNG  COOE  UKHil-F 


Haugo  Bancshares,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies,  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
9  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a  - 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by  ' 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  11, 1991. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Haugo  Bancshares,  Inc.,  Elk  Point, 
South  Dakota;  to  become  a  bank  holding 
company  by  acquiring  99  percent  of  the 
voting  shares  of  Haugo  Investment 
Company,  Sioux  Falls,  South  Dakota, 
and  thereby  indirectly  acquire  72 
percent  of  the  voting  shares  of  Valley 
Bank,  formerly  Valley  Bank  of  Union 
County,  Elk  Point,  South  Dakota. 

In  connection  with  this  application, 
Applicant  also  proposes  to  acquire 
Union  County  Insurance  Agency,  Elk 
Point,  South  Dakota,  and  thereby  engage 
in  operating  a  general  insurance  agency 
in  a  town  of  less  than  5,000  people 
pursuant  to  §  225.25(b)(8)(iii)(A)  of  the 
Board's  Regulation  Y.  "These  activities 
will  be  conducted  in  Elk  Point,  South 
Dakota;  Jefferson,  South  Dakota,  and 
North  Sioux  City.  South  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  12. 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-3806  Filed  2-15-91;  8:45  am] 
NLLmO  COOE  UIIMI.F 


Jefferson  County  Bancorp,  inc.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
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company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
VS.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  March 
11. 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Jefferson  County  Bancorp,  Inc., 
Jefferson.  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of 
Jefferson  County  Bank,  Jefferson. 
Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  12, 1991. 
Jennifer  |.  Jotmaon, 
Associate  Secretary  of  the  Board. 
[Fit  Doc.  91-3807  Filed  2-15-91;  8:45  am] 

WLUNQ  COOE  «t1»«1-f 


Key  Corp;  Notice  of  Application  to 
Engage  de  novo  In  Permis8il>ie 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  fi  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  i  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  peater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  11. 1991. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street  New  York.  New  York 
10045: 

1.  Key  Corp,  Albany.  New  York;  to 
engage  de  novo  in  providing 
management  consulting  advice  to 
nonaffiliated  bank  and  nonbank 
depository  institutions  pursuant  to  { 
225.25(b](ll)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  die  Federal  Reserve 
System.  February  12. 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-3809  Filed  2-15-91;  8:45  am] 

BILLmO  CODE  UKMI-f 


James  R.  Jorstad,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banka  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C,  1817(j))  and  5 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  oidicated  for  that  notice 
or  to  the  offices  of  the  Board  of 


Governors.  Comments  must  be  received 
not  later  than  March  11, 1991. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

I.James  R.  Jorstad,  Hayfield. 
Minnesota;  to  acquire  50  percent  of  the 
voting  shares  of  Ashby  Bancshares.  Inc., 
Ashby.  Minnesota,  and  thereby 
indirectly  acquire  First  State  Bank  of 
Ashby.  Ashby,  Minnesota. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

I.Charles  V.  Sederstrom,  Jr.  and 
Virgil  K.  Johrtson,  troth  of  Omaha. 
Nebraska  (Trustees  of  Midlands 
Financial  Services,  Inc.  Voting  Trust, 
Omaha,  Nebraska);  to  acquire  37.1 
percent  of  the  voting  shares  of  Midlands 
Financial  Services,  Inc..  Omaha, 
Nebraska,  and  thereby  indirectly 
acquire  Nebraska  State  Bank  of  Omaha, 
Omaha,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  12. 1991. 

Jennifer ).  Johnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-3808  Filed  2-15-91;  8:45  am] 

BtLUNQ  COOE  S21(M>1# 


GENERAL  SERVICES 
ADMINISTRATION 

Information  CoHection  Activities  Under 
Office  of  Management  and  Budget 
Review 

agency:  Office  of  Administration.  GSA. 
summary:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  information  collection.  Zero 
Burden  Information  Collection  Reports. 
GSA  proposes  to  use  a  single,  general 
control  number  for  information 
collections  that  impose  no  burden  upon 
the  public. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  room 
3235,  NEOB,  Washington,  DC,  20503  and 
to  Mary  L  Cunntgham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR).  ISth  A  F  Street 
NW.,  Washington.  DC  20405. 

SIWIEMENTARY  INFORMATTOIC  a 
Background.  In  January  1991  GSA 
submitted  a  Request  for  OMB  Review  of 
Zero  Burden  Information  Collection 
Reports,  b.  Purpose:  The  information 
collection  request  submitted  for 
approval  consists  of  reports  which  do 
not  impose  collection  burdens  upon  the 


I 
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public.  These  collections  require 
information  which  is  already  available 
to  the  public  at  large  or  that  is  routinely 
exchanged  by  firms  during  the  normal 
course  of  business.  The  establishment  of 
a  general  control  number  for  these 
collections  would  decrease  the  amount 
of  paperwork  generated  by  the  approval 
process.  Annual  Reporting  Burden: 
None. 


ITWN  COHTACr 

Mary  Cunningham.  Office  of 
AdministraUon  (202)  501-1659. 

Copy  of  Proposal:  May  be  obtained 
trom  the  Information  Collection 
Management  Branch  (CAIR).  Room  7122. 
CSA  Building.  18th  ft  F  St.  NW., 
Washington,  DC  20405,  by  telephoning 
(202)  501-2891.  or  by  faxing  your  request 
to  (202)  501-2727. 

Dated:  February  5, 1991. 
Emily  C  Katan. 

Director.  Information  Management  Division. 
[FR  Doc  91-3744  Filed  2-15-91;  8:45  am] 

IC00C( 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  tllMMMS] 

Drug  Export;  UBt  HCV  EIA 

aoency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

susmuRv:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  United  Biomedical.  Inc.,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product  UBl 
HCV  EIA  to  Australia.  Austria.  Belgium. 
Canada,  Denmark,  Federal  Republic  of 
Germany.  Finland,  France,  Iceland. 
Ireland.  Italy.  Japan.  Luxembourg.  The 
Netherlands.  New  Zealand,  Norway, 
Portugal.  Spain,  Sweden,  Switzerland, 
and  The  United  Kingdom. 
ADONCSSCS:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
room  4-62.  5600  Fishers  Lane.  Rockville, 
MD  20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1986  should 
also  be  directed  to  the  contact  person. 
FON  FUNTHn  MPONMATION  CONTACT 
Carl  J.  Chancey,  Center  for  Biologies 
Evaluation  and  Research  (HFB-124). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-0191. 


SUPMAmfTANV  INromiATlON:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  biological  products  that  are 
not  currently  approved  in  the  United 
States.  Section  602(b)(3)(B)  of  the  act 
sets  forth  the  requirements  that  must  be 
met  in  an  appUcation  for  approval. 
Section  802(b)(3)(C)  of  the  act  requires 
that  the  agency  review  the  application 
within  30  days  of  its  filing  to  determine 
whether  the  requirements  of  section 
802(b)(3)(B)  have  been  satisfied.  Section 
802(b)(3)(A)  of  the  act  requires  that  the 
agency  publish  a  notice  in  the  Federal 
Register  within  10  days  of  the  filing  of 
an  application  for  export  to  facilitate 
public  participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
United  Biomedical,  Inc.,  Two  Nevada 
Dr.,  Lake  Success,  NY  11042.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product  UBI 
HCV  EIA  to  Australia.  Austria.  Belgium, 
Canada,  Denmark,  Federal  Republic  of 
Germany,  Finland,  France,  Iceland, 
Ireland,  Italy,  Japan,  Luxembourg,  The 
Netherlands.  New  Zealand,  Norway, 
Portugal,  Spain,  Sweden,  Switzerland, 
and  The  United  Kingdom.  The  UBI  HCV 
EIA  is  an  in  vitro  enzyme  immunoassay 
(EIA)  for  the  detection  of  antibodies  to 
Hepatitis  C  virus  (HCV)  in  human  serum 
or  plasma.  The  application  was  received 
and  filed  in  the  Center  for  Biologies 
Evaluation  and  Research  on  January  17. 
1991,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  March  1, 1991, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44). 


Dated:  February  7. 1991. 
P.  Michael  Dubinsky. 

Deputy  Director,  Office  of  Compliance, 
Center  for  Biologies  Evaluation  and  Research. 
[FR  Doc.  91-3820  Filed  2-15-91;  8:45  am] 

MLUNO  CODE  41M-01-II 


Advisory  Committees;  Meetings 

aoency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDAJ.  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced:     . 

General  Hospital  and  Personal  Use 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee 

Date,  time,  and  place.  March  5. 1991,  8 
a.m..  First  Floor  Conference  Rm.,  Piccard 
Bldg.,  1390  Piccard  Dr.,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion.  9 
a.m.  to  11:30  a.m.;  closed  committee 
deliberations,  11:30  a.m.  to  12  p.m.;  open 
committee  discussion.  1:30  p.m.  to  4:30 
p.m.;  closed  committee  deliberations, 
4:30  p.m.  to  5  p.m.;  Amalie  C.  Mattan, 
Center  for  Devices  and  Radiological 
Health  (HFZ-420),  Food  and  Drug 
Administration,  1390  Piccard  Dr., 
Rockville,  MD  20850.  301-427-1225. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  28, 1991, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  two  premarket 
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approval  applications  for  implanted 
infusion  pumps. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
regarding  these  devices.  This  portion  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Circulatory  System  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 

Date,  time,  and  place.  March  11, 1991, 
8:30  a.m..  First  Floor  Auditorium.  Hubert 
H.  Humphrey  Bldg.,  200  Independence 
Ave.  SW.,  Washington.  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  3  p.m.;  closed 
presentation  of  data,  3  p.m.  to  4  p.m.; 
closed  committee  deliberations,  4  p.m.  to 
4:30  p.m.;  Wolf  Sapirstein,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450),  Food  and  Drug  Administration, 
1390  Piccard  Dr.,  Rockville.  MD  20850, 
301-427-1018, 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  persons  before  February  28, 
1991,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  premarket 
approval  applications  for  an  implantable 
cardiac  pacemaker  and  possibly  a 
coronary  interventional  device. 

Closed  presentation  of  data.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
regarding  the  devices  listed  above.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  information  regarding  the 
devices  listed  above.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 


Anesthesiology  and  Respiratory 
Therapy  Devices  Panel  of  the  Meflical 
Devices  Advisory  Committee 

Date,  time,  and  place.  March  20, 1991, 
9  a.m.,  Rm.  100,  Piccard  Bldg.,  1390 
Piccard  Dr.,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  9  a.m.  to 
9:15  a.m.;  open  public  hearing,  9:15  a.m. 
to  10:15  a.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  10:15  a.m.  to  11  a.m.;  closed 
presentation  of  data,  11  a.m.  to  11:30 
a.m.;  closed  committee  deliberations, 
11:30  a.m.  to  12  m.;  Michael  S.  Gluck, 
Center  for  Devices  and  Radiological 
Health  (HFZ-430),  Food  and  Drug, 
administration,  1390  Piccard  Dr., 
Rockville,  MD  20850,  301-427-1044. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  March  12, 1991, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  premarket 
approval  application  (PMA)  for  an  adult 
high-frequency  ventilator. 

Closed  presentation  of  data.  The 
committee  may  discuss  trade  secret 
and/or  confidential  commercial 
information  regarding  the  above  PMA. 
This  portion  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c){4)). 

Closed  committee  deliberations.  The 
committee  may  discuss  trade  secret 
and/or  confidential  commercial 
information  regarding  the  device  shown 
above.  This  portion  of  the  meeting  will 
be  closed  to  permit  disucssion  of  this 
information  (5  U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
ddiberation.  Every  advisory  committee 
meeting  shall  have  an  open  pubhc 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 


involved.  The  dates  and  times  reserved 
for  the  separate  i>ortions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portions  of 
each  meting  shall  be  at  least  1  hour  long 
unless  public  participation  does  not  last 
that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  pubhc 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guidelines  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFl-35).  Food  and 
Drug  Administration,  Rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Managempnt  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
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20657,  approximately  15  working  days 
after  the  raaeting,  between  the  hours  of  9 
a.m.  and  4  pon^  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meetii^  will  be  available  from  the 
Freedom  of  Infonnation  Office  (address 
above)  beginning  approximately  90  dajrs 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel  ha* 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  [FACA)  (5 
U.S.C  App.  2..  10(dJ].  permits  such 
dosed  advisory  committee  meetings  in 
certain  circumstances.  Those  portions  of 
a  meeting  designated  as  closed, 
however.  shaU  be  closed  for  the  shortest 
possible  time,  consistent  with  the  intent 
of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  Involves 
a  trade  secret,  commercial  or  financial 
infonnation  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
infonnation  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action:  and  information  in 
certain  other  instances  not  generally 
relevant  to  PDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  dosed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  dinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  dass  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  spedfic  investigational 


or  marketed  drags  and  devices  that  have 
previouaiy  been  made  public: 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended',  and.  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  and 
FDA's  regulations  (21  CFR  Part  14)  on 
advisory  committees. 

Dated  Febreary  11. 1901. 
David  A.  KaasUr, 
Commisshnerof  Food  and  Dntgt. 
[PR  Doc  n-atlO  Filed  3-14-81;  10:44  am] 


NattofMl  Instttutee  Of  Health 

Nafional  Center  for  Research 
Reeourcee;  lleetinga  of  the 
Subcoiimtltteee  of  the  Animal 
Reeourcee  Review  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  meetings  of  the 
Subcommittees  of  the  Animal  Resources 
Review  Committee,  National  Center  for 
Research  Resources,  National  Institutes 
of  Health. 

These  meetings  will  be  open  to  the 
public  as  listed  below  for  a  brief  staff 
presentation  on  the  current  status  of  the 
Animal  Resources  Program  and  the 
selection  of  future  meeting  dates. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(e),  title  5.  U.S.a  and  section 
10(d]  of  Public  Law  92-463,  the  meetings 
will  be  closed  to  the  public  m  listed 
below  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  submitted  to  the  Animal 
Resources  Program.  Tliese  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commerdal 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Subcommittee: 
Subcommittee  on  Animal  Resources. 

Date  of  Meeting:  March  4-5, 1991. 

Place  of  Meeting:  National  Institutes 
of  Health.  9000  Rockville  Pike,  Building 
31.  C  Wing.  Conference  Room  6, 
Bethesda.  MD  20802. 

Open:  March  4-8  ajn.-0  a  jn. 

Closed  March  4-0  a  jn.-Recess. 
March  S-8  ajn.-Adioumment. 


Name  of  Subcommittee: 
Subcommittee  on  Primate  Research 
Centers. 

Dates  of  Meeting:  March  11-12. 1991. 

Place  of  Meeting:  National  Institutes 
of  Health.  9000  Rockville  Pike,  Building 
31,  C  Wing,  Conference  Room  6, 
Bethesda,  MD  20802. 

Open:  March  11-8  a.m.-9  a.m. 

Qosed:  March  11-0  a.m.-Recess. 
March  12-6  a.m.-Adioumment. 

Mr.  lames  J.  Doherty,  Information 
Officer,  National  Center  for  Research 
Resources,  5333  Westbard  Avenue, 
room  lOAlS.  Bethesda.  Maryland  20092, 
(301)  496-5545.  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
committee  members  upon  request. 

Dr.  Arthur  D.  Schaerdel  Executive 
Secretary  of  the  Animal  Resources 
Review  Committee.  National  Center  for 
Research  Resources,  National  Institutes 
of  Health.  5333  Westbard  Avenue,  room 
10A16.  Bethesda,  Maryland  20692,  (301) 
496-4390,  will  furnish  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93.306,  Laboratory  Animal 
Sciences,  National  Institutes  of  Health) 

Dated:  February  4,  IWl. 
Betty  |.  Bevaridge. 

Committee  Management  Officer,  NJH. 
[FR  Doc.  91-S791  Filed  Z-lS-Ol:  8:45  am] 

BttJJNO  COOC  414041-M 


National  kielilute  of  Alergy  and 
Infeclloue  Diseaees;  Meettng  of  AIDS 
Reeeareh  Advieory  Committee,  NIAIO 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Clinical  Research  Subcommittee  of  the 
AIDS  Research  Advisory  Committee, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  March  25-26,  . 
1991,  at  the  Addiction  Treatment  and  ■ 
Research  Corporation;  22  Chapel  Street. 
Brooklyn,  New  York  11201. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a  jn.-5  p.m.  on  March  25 
and  imm  8:30  a.m.  to  adjournment  on 
March  26.  Access  to  clinical  trails, 
issues  pertaining  to  the  parallel  track 
initiative,  and  the  dissemination  of 
research  information  to  physicians  will 
be  topics  for  committee  considerations. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Patricia  Randall,  Office  ot 
Reporting  and  Public  Response, 
National  Institute  of  Allergy  and 
Infectious  Diseases.  Building  31,  room 
7A32,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  telephone 
(301-496-5717),  will  provide  a  summary 
of  the  meeting  and  a  roeter  of  the 
committee  members  upon  request 
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Jean  S.  Noe.  Executive  Secretary. 
AIDS  Research  Advisory  Committee. 
Division  of  Acquired  Immunodeficiency 
Syndrome,  NIAID,  NIH,  Control  Data 
Building,  room  201N.  telephone  (301- 
496-0545),  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.855  Pharmacological 
Sciences:  13.S56,  Microbiology  and  Infectious 
Diseases  Research,  National  Institutes  of 
Health) 

Dated:  February  11, 1991.     . 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  91-3769  Filed  2-15-91;  8:45  am] 
BILUNO  COOE  4140-01-M 


National  Cancer  Institute;  Meeting  of 
the  Cancer  Biology-Immunology 
Contracts  Review  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Cancer  Biology-Immunology  Contracts 
Review  Committee,  National  Cancer 
Institute,  on  March  8, 1991,  at  the 
National  Institutes  of  health.  9000 
Rockville  Pike,  Building  31C,  Conference 
Room  9,  Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  from  9  a.m.  to  10  a.m.  to  discuss 
administrative  details.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  from  10  a.m. 
to  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
contract  proposals.  The  proposals  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer, 
Itlational  Cancer  Institute,  Building  31, 
room  lOA-06,  National  Institutes  of 
Health.  9000  Rockville  Pike,  Bethesda. 
Maryland  20892  (301-496-5708).  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members  upon 
request. 

Dr.  Lalita  D.  Palekar.  Executive 
Secretary,  Cancer  Biology-Immunology 
Contracts  Review  Committee.  National 
Cancer  Institute.  5333  Westbard 
Avenue,  room  805,  Bethesda.  Maryland 
20892  (301-496-7575)  will  provide 
substantive  program  information,  upon 
request. 


Dated:  February  4. 1991. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  91-3787  Filed  2-15-91;  8:45  am] 

BILUNO  COOE  4140-01-M 


National  Cancer  Institute;  Meeting  of 
the  Cancer  Center  Support  Review 
Committee 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Cancer  Center  Support  Review 
Committee.  National  Cancer  Institute, 
on  March  28  and  29. 1991,  Hyatt 
Regency  Bethesda,  1  Bethesda  Metro 
Center.  Bethesda.  MD  20814 

This  meeting  will  be  open  to  the 
public  on  March  28  from  8  a.m.  to  8:30 
a.m..  to  review  administrative  details 
and  other  cancer  center  review  issues. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c){6).  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  March  28 
from  approximately  8:30  a.m.  to 
adjournment  on  March  29  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank,  the  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  room  10A06, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members,  upon 
request. 

Dr.  David  E.  Maslow,  Executive 
Secretary,  Cancer  Center  Support 
Review  Committee,  National  Cancer 
Institute,  Westwood  Building,  room  820, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-2330)  will 
furnish  substantive  program 
information. 

Dated:  February  4, 1991. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH 
(FR  Doc.  91-3788  Filed  2-15-91:  8:45  am] 

BILUNO  CODE  4140-01-M 


National  Cancer  Institute;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Cancer  Education  Review  Committee, 


National  Cancer  Institute,  on  March  1, 
1991,  The  Georgetown  Inn,  1310 
Wisconsin  Avenue,  NW.,  Washington, 
DC  20007. 

This  meeting  will  be  open  to  the 
public  on  March  1, 1991,  from  8:30  a.m. 
to  9  a.m.,  to  review  administrative 
details  and  other  cancer  education 
review  issues.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4]  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  March  1 
from  approximately  9  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank,  the  Commitee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  room  10A06, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members,  upon 
request. 

Dr.  Mary  Bell,  Executive  Secretary, 
Cancer  Education  Review  Committee, 
National  Cancer  Institute,  Westwood 
Building,  room  834,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892  (301/ 
496-7978)  will  furnish  substantive 
program  information. 

Dated:  February  4, 1991. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  91-3789  Filed  2-15-91;  8:45  am] 

BILUNO  COOE  4140-01-M 


National  Cancer  Institute;  Meeting  of 
the  Cancer  Research  Manpower 
Review  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Cancer  Research  Manpower  Review 
Committee,  National  Cancer  Institute, 
on  February  28-March  1. 1991.  The 
Georgetown  Inn.  1310  Wisconsin 
Avenue  NW..  Washington.  DC  20007. 

This  meeting  will  be  open  to  the 
public  on  February  28. 1991,  from  8:30 
a.m.  to  9  a.m.,  to  review  administrative 
details  and  other  cancer  research 
manpower  review  issues.  Attendance  by 
the  public  will  be  limited  to  space 
available. 
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In  accordance  with  the  provisions  set 
forth  in  sections  5S2b(cM4)  and 
552b(cK6).  title  5.  U.S.C  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
wilt  be  dosed  to  the  public  on  February 
28  from  approxixnately  9  a.m.  to 
adjournment  on  March  1  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
conHdential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank,  the  Committee 
Management  OfTicer.  National  Cancer 
Institute.  Building  31.  room  10A06. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20692  (301/496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members,  upon 
request. 

Dr.  John  W.  Abrell,  Executive 
Secretary.  Cancer  Research  Manpower 
Review  Committee.  National  Cancer 
Institute.  Westwood  Building,  room  832. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892  (301/496-9767)  will 
furnish  substantive  program 
information- 
Dated:  Feliruary  4. 1901. 
Betty  J.  B«veridge, 

CommiUee  Managemeat  Officer.  NIH. 
[FR  Doc  01-3790  Filed  2-lS-Ol:  8:45  ani| 


National  Cancar  Inatituta;  Meeting 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  Division 
of  Cancer  Etiology  on  March  21-22. 1991. 
The  meeting  will  be  held  in  Building  31. 
C  Wing.  Conference  Room  10,  National 
Institutes  of  Health.  9000  Rockville  Pike. 
Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  from  1  p.m.  to  recesn  on  March  21 
and  from  9  a.m.  to  adjournment  on 
March  22  for  discussion  and  review  of 
the  Division  budget  and  review  of 
concepts  for  grants  and  contracts. 
Attendance  by  the  pubHc  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6).  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
from  9  a.m.  to  approximately  12  noon  on 
March  21  for  the  review,  discussion  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  Division  of 
Cancer  Etiology.  These  programs, 
projects,  and  discussions  could  reveal 


personal  information  concerning 
individuals  associated  with  the 
programs  and  projects,  the  dieclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Carole  A.  Frank.  Committee 
Management  OfTicer.  National  Cancer 
Institute.  Building  31,  room  10A06. 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892  (301/496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members,  upon 
request. 

Dr.  David  McE  Howell.  Executive 
Secretary  of  the  Board  of  Scientific 
Counselors,  Division  of  Cancer  Etiology, 
National  Cancer  Institute,  Building  31, 
room  11A06.  National  Institutes  of 
Health.  Bethesda,  Maryland  20692  (301/ 
496-6027)  will  furnish  substantive 
program  information. 

Dated:  February  4. 1091. 
Betty ).  Bevnidga, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  01-3703  Filed  2-15-01;  «:45  am] 
WLUNQ  coot  4Me-eVM 


National  Inatituta  of  Child  Health  and 
Human  Developmant;  Meetlnga 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  meetings  of  the 
review  committees  of  the  National 
Institute  of  Child  Health  and  Human 
Development  for  March  1991. 

These  meetings  will  be  open  to  the 
public  to  discuss  items  relative  to 
committee  activities  including 
announcements  by  the  Director,  NICHD, 
and  executive  secretaries,  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c](6],  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  apphcations  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Mary  Plummer,  Committee 
Management  Officer.  NICHD,  Executive 
Plaza  North  Building,  room  520,  National 
Institutes  of  Health.  Bethesda. 
Maryland,  Area  Code  301.  496-1485,  will 


provide  a  summary  of  the  meeting  and  a 
roster  of  committee  members. 

Other  information  pertainhig  to  the 
meetings  may  be  obtained  from  the 
Executive  Secretary  indicated. 

A^ome  of  Committee:  Maternal  and 
Child  Health  Research  Committee. 

Executive  Secretary:  Dr.  Laurance  S. 
Johnston,  room  520,  Eb(ecutive  Plaza 
North  Building,  Telephone:  301.  496-  " 
1485. 

Dale  of  Meeting:  March  5-6. 1991. 

Place  of  Meeting:  Hyatt  Regency 
Bethesda,  One  Bethesda  Metro  Center, 
Bethesda,  Maryland. 

Open:  March  S,  1991,  9  a.m.-lO  a.m. 

Closed:  March  5, 1991, 10  a.m.-5  p.m., 
March  6, 1991, 8:30  a.m.-adjournment. 

Name  of  Committee:  Mental 
Retardation  Research  Committee. 

Executive  Secretary:  Dr.  Susan  C. 
Streufert,  room  520.  Executive  Plaza 
North  Building.  Telephone:  301, 496-  ' 
1485. 

Date  of  Meeting:  March  6-7-8, 1991. 

Piace  of  Meeting:  Holiday  Inn 
Bethesda,  8120  Wisconsin  Avenue, 
Bethesda.  Maryland.  New  Jersey  Room. 

Open:  March  6, 1991,  7  p.m.-8  p.m. 

Closed:  March  6, 1991, 8  p.m.-ll  p.m., 
March  7, 1991,  8  a.m.-S  p.m.,  March  8, 
1991,  8  a.m.-adjoumment 

Name  of  Committee:  Population 
Research  Committee. 

Executive  Secretary:  Dr.  A.T. 
Gregoire,  room  520,  Executive  Plaza 
North  Building,  Telephone:  301,  496- 
1696. 

Date  of  Meeting:  March  7-8, 1991. 

Place  of  Meeting:  Hyatt  Regency 
Bethesda,  One  Bethesda  Metro  Center, 
Bethesda.  Maryland. 

Open:  March  7, 1991,  8:30  a.m.-9:30 
a.m. 

Closed:  March  7. 1991.  9:30  a.m.-5 
p.m.,  March  8. 1991,  8:30-adjournment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.864.  Population  Research  and 
No.  13.865.  Research  for  Mothers  and 
Children.  National  Institutes  of  Health] 

Dated  February  4, 1991. 
Betty ).  Bevaridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  91-3702  Filed  2-15-01:  6:45  am] 

WLUMQ  COOE  4140-01-« 


National  Institute  of  Dental  Research; 
Meeting  of  Dental  Research  Programa 
Advisory  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
Dental  Research  Programs  Advisory 
Committee,  National  Institute  of  Dental 
Research,  on  April  2-3. 1991.  in  Building 
3lC,  Conference  Room  6,  National 
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Institutes  of  Health,  Bethesda. 
Maryland,  from  9  a.m.  to  recess  on  April 
2  and  8:30  ajn.  to  adjournment  on  April 
3.  A  working  group  will  assemble  at 
approximately  6:30  p.m.  on  April  2  for 
about  two  hours  to  prepare  the  report  of 
the  day's  proceedings  for  presentation  at 
the  April  3  session.  Location  will  be 
announced  at  the  committee  meeting. 

The  entire  meeting  will  be  open  to  the 
public  to  discuss  NIDR  extramural 
research,  training,  and  manpower 
development  activities.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

Dr.  John  D.  Townsley,  Chief, 
Craniofacial  Anomalies,  Pain  Control 
and  Behavioral  Research  Branch,  NIDR. 
NIH,  Westwood  Building,  room  506. 
Bethesda,  MD  20892  (telephone  301/496- 
7807)  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members 
and  substantive  program  information 
upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.121— Diseases  of  the  Teeth 
and  Supporting  Tissues:  Caries  and 
Restorative  Materials:  Periodontal  and  Soft 
Tissue  Diseases:  13.122 — Disorders  of 
Structure,  Function,  and  Behavior, 
Craniofacial  Anomalies.  Pain  Control,  and 
Behavioral  Studies;  13.845— Dental  Research 
Institutes,  National  Institutes  of  Health) 

Dated:  February  11, 1901. 
Betty  J.  Bevaiidge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  91-3766  Filed  2-15-91;  8:45  am] 

BILLINQ  COOE  4140-01-M 


National  Inatituta  of  Diai}etea  and 
Digestive  and  Kidney  Diseaaas; 
Meeting,  End-Stage  Renal  Diaaasa 
Data  Advisory  Committee 

Pursuant  to  Public  Law  92-483,  notice 
is  hersby  given  of  the  first  meeting  of  the 
End-Stage  Renal  Disease  Data  Advisory 
Committee  on  March  11. 1991.  The 
meeting  will  begin  at  8:30  a.m.  to 
approximately  3  p.m.  in  Conference 
Room  7,  Building  31,  National  Institutes 
of  Health,  Bethesda,  Maryland.  The 
meeting,  which  will  be  open  to  the 
public,  is  being  held  to  review  data 
collection  and  analysis  efforts  cm  End- 
Stage  Renal  Disease.  This  review  will 
focus  on  biomedical  research  studies 
funded  by  the  National  Institute  of 
Diabetes  and  Digestive  Kidney 
Diseases,  including  the  outcomes  of 
experimental  therapies  for  ESRD,  and 
relevant  studies  funded  by  the  Health 
Care  Financing  Administration  on 
econumic/cost-e^ectiveness/ 
reimbursement  issues  related  to  ESRD. 
Attendance  by  the  pubUc  will  be  Umited 
to  spdce  available. 


Dr.  John  Kusek.  Executive  Director, 
End-Stage  Renal  Disease  Data  Advisory 
Committee,  Westwood  Building,  room 
619,  Bethesda,  Maryland  20892,  (301) 
496-7133,  will  provide  on  request  an 
agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

Dated:  February  11, 1991. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  91-3767  Filed  2-15-91;  8:45  am) 

BILUNG  CODE  4140-01-« 


National  Institute  of  Diabetea  and 
Digestive  and  Kidney  Diaaaaaa; 
Meeting,  National  Diabatas  Advisory 
Board 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  National  Diabetes 
Advisory  Board's  meeting  date  which 
will  be  March  18-19, 1991.  The  meeting 
will  begin  at  8  a.m.  on  March  18, 1991, 
and  recess  at  5:30  p.m.  The  meeting  will 
reconvene  at  8  a.m.  on  March  19, 1991, 
and  adjourn  approximately  4  p.m.  The 
Board  will  meet  at  the  Marriott's 
Lincolnshire  Resort.  Ten  Marriott  Drive, 
Lincolnshire,  Illinois  60069.  The  purpose 
of  the  meeting  is  to  discuss  the  Board's 
activities  and  to  continue  evaluation  of 
the  implementation  of  the  long-range 
plan  to  combat  diabetes  mellitus. 
Although  the  entire  meeting  will  be  open 
to  the  public,  attendance  will  be  limited 
to  space  available.  Notice  of  the  meeting 
room  will  be  posted  in  the  hotel  lobby. 

For  any  further  information,  please 
contact  Mr.  Raymond  M.  Kuehne, 
Executive  Director,  National  Diabetes 
Advisory  Board,  1801  Rockville  Pike, 
suite  500,  Rockville,  Maryland  20852. 
(301)  496-6045.  His  office  will  provide, 
for  example,  a  membership  roster  of  the 
Board  and  an  agenda  and  summaries  of 
the  actual  meetings. 

Dated:  February  11. 1991. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  91-3770  Filed  2-15-91;  8:45  am] 
BtUlIM  OOOC  414»4MI 


National  Institute  of  Diabetes  and 
Digaativa  and  Kidney  Diaaaaes; 
Meeting,  National  Kidney  md  Urologic 
Diseases  Advisory  Board 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Kidney  and  Urologic  Diseases 
Advisory  Board  on  March  4, 1991.  The 
research  and  health  care  issues 
committee  meetings  will  be  held  from  8 
a.m.  to  10  a.m.  and  the  Board  meeting 
will  begin  at  10:15  a.m.  to  approximately 


3:30  p.m.  at  the  Crystal  City  Marriott 
Hotel.  1999  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202.  The  meeting, 
which  will  be  open  to  the  public  is 
being  held  to  discuss  the  Board's 
activities  and  the  development  of  the 
long-range  plan  to  combat  kidney  and 
urologic  diseases.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Notice  of  the  meeting  room  will  be 
posted  in  the  hotel  lobby. 

Dr.  Ralph  Bain.  Executive  Director. 
National  Kidney  and  Urologic  Diseases 
Advisory  Board,  1801  Rockville  Pike, 
suite  500,  Rockville,  Maryland  20852. 
(301)  496-6045,  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

Dated:  February  11, 1991. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  91-3788  Filed  2-15-91;  8:45  am] 
BtUINQ  COOE  4140-«1-M 


Public  Health  Service 

Cantara  for  Diaaasa  Control;  OmnilNia 
Budget  Reconciliation  Act  of  1989; 
Delegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  December  6, 1990, 
delegation  of  authority  (55  FR  51964- 
51965)  from  the  Assistant  Secretary  for 
Health  to  the  Director,  Centers  for 
Disease  Control,  I  have  delegated  to  the 
Director,  National  Center  for  Health 
Statistics,  with  authority  to  redelegate. 
the  authority  under  section  6507  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1969,  as  amended  hereinafter  (Pub.  L 
101-239),  as  it  pertains  to  the  functions 
assigned  to  the  National  Center  for 
Health  Statistics.  The  authority  is  to  be 
exercised  only  after  consultation  and  in 
cooperation  with  the  Health  Care 
Financing  Administration.  This 
delegation  excluded  the  authority  to 
promulgate  regulations  and  to  submit 
reports  to  the  Congress. 

This  delegation  became  effective  on 
February  7, 1991.  In  addition,  I  have 
affirmed  and  ratified  any  actions  taken 
by  the  Director.  National  Center  for 
Health  Statistics,  or  his  subordinates 
which,  in  effect,  involved  the  exercise  of 
this  authority  prior  to  the  effective  date 
of  the  delegation. 

Dated:  February  7. 1991. 
WilMaiii  L  Roper, 

Director,  Centers  for  Disease  Control 
[FR  Doc  01-^705  Filed  2-15-91: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IO-040-O1-0401-5420-10-ZQKH;  TXNM 
63451] 

Issuance  of  Disclaimer  of  Interest; 
Texas 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  issue 
disclaimer  of  interest. 

SUMMAHV:  Notice  is  hereby  given  that 
the  United  States  of  America,  pursuant 
to  the  provisions  of  the  Federal  Land 
Policy  and  Management  Act  of  1976. 
section  315.  43  U.S.C  1745  (1976)  does 
hereby  disclaim  to  the  City  of  San 
Antonio  all  interest  in  the  mineral 
estate,  specifically  the  coal,  in  the  land 
described  below. 

dates:  Comments  should  be  received  by 
May  20. 1991. 

ADDRESSES:  Comments  should  be  sent 
to  Bureau  of  Land  Management.  9522-H 
East  47th  Place,  Tulsa,  Oklahoma  74145. 

ron  FURTHER  MFORMATION  CONTACT: 

Jacqueline  Cratton.  Oklahoma  Resource 
Area.  405-231-5491. 

Tract  No.  C-329,  a  120.6d4-acre  tract  out  of 
the  Robert  Owen  A-289  and  S.  Wolfenbarger 
Survey  A-368,  Bastrop  County,  Texas.  Place 
of  Beginning  is  the  North  comer  of  Jesse 
Barker  Survey  A-d9,  having  grid  coordinates 
N.  218,250.282  E..  2.954,352.991;  Thence  N. 
42'00'50"  E..  4611.84  ft  to  comer,  having  grid 
coordinates  N.  219.676.800  E..  2.957.439.739; 
Thence  S.  48*18'54"  £.,  1140.00  ft.  comer, 
having  grid  coordinates  N.  218,918.661  E. 
2,958,291.106:  Thence  S.  42*0O'5O"  W.,  4611.84 
ft.  to  comer,  having  grid  coordinates  N. 
215.492.142  E..  2.955.204.357;  Thence  N. 
48'18'S4"  W.,  1140X0  ft.  to  place  of  l>eginning. 
Containing  120.684  acres  of  land,  more  or 
less. 

After  review  of  the  ofHcial  records 
and  other  title  evidence,  it  has  been 
determined  by  the  Bureau  of  Land 
Management  that  the  United  States  does 
not  have  a  valid  mineral  interest, 
specifically  coal,  in  the  identified  land, 
and  the  disclaimer  will  help  to  remove  a 
cloud  on  the  title  to  the  mineral  estate. 
The  mineral  estate  was  severed  by 
mineral  deed  dated  December  17, 1921, 
from  George  and  Fannie  Thomas  to  Joe 
Flory,  et  al.,  Book  Volume  74.  Page  536, 
Bastrop  County.  Texas.  The  United 
States  acquired  the  surface  interest  in 
1942  from  Fannie  Thomas.  The  United 
States  Department  of  the  Army  Corps  of 
Engineers  is  the  surface  management 
agency  for  Camp  Swift  Tract  No.  G-329 
is  located  within  this  military 
reservation.  The  Department  of  Interior. 
Bureau  of  Land  Management  has  never 


held  any  jurisdiction,  or  management  of 
the  subject  tract 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  on  the 
above  disclaimer  may  present  their 
views  in  writing  to  the  District  Manager 
at  the  address  indicated  above.  If  no 
protests  are  received,  the  disclaimer  will 
become  effective  on  or  about  May  30. 
1991. 

Dated:  February  6, 1991. 
Monte  G.  foidan. 

Associate  State  Director. 

(FR  Doc.  91-3751  Filed  2-15-91;  8:45  am) 

MUJNO  COOC  4310-fe-M 


Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  Neosho  Madtom  (Noturus  placldus) 
for  Review  and  Comment 

AOENCV:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  Neosho  madtom 
(Noturus  placldus).  It  occurs  in  the 
Neosho,  Cottonwood,  and  Spring  Rivers 
in  Kansas,  Oklahoma,  and  Missouri.  The 
Serivce  solicits  review  and  comment 
from  the  public  on  this  draft  recovery 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  April 
22, 1991.  To  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  examine  or 
obtain  a  copy  by  contacting  William 
Gill.  State  Supervisor,  Fish  and  Wildlife 
Enhancement,  315  Houston  Street  Suite 
E  Manhattan.  Kansas  66502.  (913)  539- 
3474.  Written  comments  and  materials 
regarding  the  draft  recovery  plan  should 
be  addressed  to  William  Gill  at  the 
above  address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment 
during  normal  business  hours  at  the  Fish 
and  Wildlife  Enhancement  office  in 
Kansas  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT 
William  Gill  (see  ADDRESSES  above). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  eocsystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  (Service)  endangered 


species  program.  To  help  guide  the 
recovery  effort,  the  Service  is  working  to 
prepare  recovery  plans  for  most  of  the 
listed  species  native  to  the  United 
States.  Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et. 
seq),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the   ■ 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988.  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  providing  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  Agencies  also  will  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  recovery  plan  being  developed  at 
this  time  addresses  the  recovery  of  the 
Neosho  madtom  which  was  listed  as  a 
threatened  species  in  the  Federal 
Register  on  May  22. 1990.  The  species 
has  suffered  habitat  losses  primarily 
resulting  from  reservoir  construction 
and  currently  faces  additional  threats 
from  pollution,  gravel  removal,  and 
watershed  development. 

Recovery  measures  proposed  in  this 
recovery  plan  address  the  species 
throughout  its  current  known 
distribution,  the  mainstem  Neosho, 
Cottonwood,  and  Spring  Rivers  in 
Kansas,  Oklahoma,  and  Missouri.  The 
goal  of  this  recovery  plan  is  the 
protection  of  self-sustaining  populations 
of  the  Neosho  madtom  and  the  habitat 
occupied  by  this  species.  Determination 
of  population  boundaries  and 
establishment  of  the  appropriate  number 
of  populations  to  be  protected  is  one  of 
the  first  priorities  of  this  recovery  plan. 
Other  recovery  measures  addressed  in 
this  recovery  plan  include  research  to 
further  define  habitat  requirements  and 
limiting  factors,  determination  of 
feasibility  of  artificial  propagation,  and 
analysis  of  the  effects  of  water 
development  projects.  This  recovery 
plan  is  subject  to  the  approval  of  the 
Regional  Director.  US.  Fish  and  Wildlife 
Service.  Denver,  Colorado. 

Public  Comments  Solicited 

The  Service  soUcits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  speciHed 
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above  will  be  considered  prior  to 
approval  of  the  recovery  plan. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act  16 
U.S.a  1533(f). 

Dated-  February  11. 1991. 
John  L  Spinki,  )r„ 

Deputy  Regional  Director. 

(FR  Doc.  91-3794  Filed  2-15-91;  8:45  am] 

BILUNQ  CODE  4310-H-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Grant  Programs  In  Local  Government 
and  Public  Administration  in  Central 
and  Eastern  Europe 

The  following  notice  appeared  in  the 
Commerce  Business  Daily  on  Friday, 
February  1, 1991: 

Local  Govenmient  and  Public 
Administration  for  Central  and  Eastern 
Europe  SOL  RFA  SPO/EE-91-008  DUE 
040291  POC  Contact  James  Loy,  703/ 
875-1041.  Grant  Officer.  Diane  Miller. 
703/8785-1120.  The  Agency  for 
International  Development  (AID)  is 
soliciting  applications  for  grant 
programs  in  local  government  and 
pubUc  administration  in  Central  and 
Eastern  Europe.  Under  Communist 
regimes,  sub-national  governments  and 
public  administration  have  been  part  of, 
or  responsive  to.  the  party  bureaucracy 
and  national  government.  The 
assistance  program  is  designed  to 
facilitate  the  formation  of  sub-national 
governments  and  public  administrations 
appropriate  io  pluralistic  democracies. 
Applicants  should  address  mechanisms 
by  which  skills  of  governance  can  be 
formed  at  the  sub-national  level.  These 
skills  include  policy  analysis  and 
implementation,  budgeting  and  finance, 
contracting  and  procurement,  personnel 
systems,  organizational  management, 
etc.  The  proposed  grants  will  transfer 
the  knowledge  and  skills  of  local 
government  and  public  administration  to 
as  many  officials  in  Central  and  Eastern 
Europe  as  possible.  Examples  of  such 
support  programs  might  include,  but  are 
not  limited  to,  in-country  training  and 
workshops,  publication  of  informative 
materials,  or  media-based  training 
sessions. 

A  total  funding  level  of  up  to  $5 
million  may  be  made  available  in  U.S. 
Fiscal  Year  1991.  subject  to  availability 
of  funds.  Individual  grants  resulting  from 
this  solicitation  are  expected  to  be  in  a 
range  of  $250,000  to  $1  million 
depending  on  the  range  and  complexity 


of  the  applicant's  program.  Countries 
targeted  for  assistance  include  primarily 
Poland,  Hungary,  and  Czechoslovakia 
and.  secondarily,  Yugoslavia.  Bulgaria, 
and  Romania.  No  grants  awarded  under 
this  program  will  include  profit  or  fee. 
Given  the  scope  of  the  program.  AID 
encourages  applications  from  consortia 
and  joint  ventures. 

AID  will  review  and  rate  the 
applications  according  to  the  following 
criteria  (as  more  fully  described  in  the 
RFA): 

a.  The  organization  has  sufficient 
resources  (both  financial  and  persormel) 
and  capabilities  to  administer  and 
manage  the  proposed  program; 

b.  The  proposal  presents  effective 
projects  which  are  expeditious; 
sustainable;  target  a  large  number  of 
those  who  most  need  the  assistance:  are 
in-country  (Central  and  Eastern  Europe) 
as  opposed  to  U.S.-based;  are 
appropriate  in  program  goals  and 
design;  include  highly  skilled 
presenters/trainers  (preferably  with 
local  language  proficiency)  and 
appropriate  U.S.  organizational  linkages 
(e.g..  non-profit  agencies,  govenment 
agencies,  educational  institutions,  etc.); 

c.  The  proposed  program  is  cost- 
effective;  and 

d.  The  proposed  program  includes 
very  carefully  designed  and  detailed 
evaluation  plans. 

AID  anticipates  funding  grants 
activities  for  one  year,  although 
applications  may  be  structured  so  that  a 
one  year  renewal  is  an  option. 

Request  for  Applications  (RFA)  SPO/ 
EE-91-008  will  be  available 
approximately  fifteen  (15)  days  after  the 
date  of  this  notice.  To  obtain  a  copy  of 
RFA  SPO-EE-91-008.  please  send  a 
written  request  with  one  self-addressed 
mailing  label  to  James  Loy,  Agency  for 
International  Development  Office  of 
Procurement  Room  1500A.  SA-14, 
Washington.  DC  20523-1420,  (703-875- 
1041).  Only  written  requests  will  be 
honored;  telephone  or  walk-in  requests 
will  not  be  accepted.  Requests  for  the 
RFA  should  be  submitted  as  soon  as 
possible  in  order  for  the  requestor  to 
have  sufficient  time  to  prepare  an 
application.  Copies  of  the  RFA  will  be 
available  until  one  week  before 
applications  are  due;  after  this  time, 
copies  may  be  provided  if  supplies  last 
(requestors  will  be  notified  if  the  request 
cannot  be  honored).  Applicaitons  are  to 
be  received  at  the  address  designated  in 
the  RFA  and  will  be  due  approximately 
45  days  from  the  date  the  RFA  is 
actually  issued. 


Dated:  February  8, 1991. 

Gerald  F.  Hyman. 

Chief.  Democratic  PJunUism  Initiative, 
Bureau  for  Europe  and  Near  East 

(FR  Doc  91^3803  Piled  2-15-01;  8:45  am] 

BtUMG  COOC  •IH-ei-M 


Joint  Committee  on  AgrfcuKural 
Research  and  Development  (JCARD) 
of  the  Board  for  International  Food 
and  Agricultural  Development  and 
Economic  Cooperation;  Meeting 

Pursuant  to  the  provision  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  twenty-sixth 
meeting  of  the  Joint  Committee  on 
Agricultural  Research  and  Development 
(JCARD)  of  the  Board  for  International 
Food  and  Agricultural  Development  and 
Economic  Cooperation  (BIFADEC)  to  be 
held  on  February  21,  and  22, 1991  at  the 
State  Department,  Main  Building,  at  2201 
C  Street  NW. 

The  purpose  of  the  meeting  is  to:  (1) 
Review  the  analysis  of  research  data 
collected  over  a  7  year  period  by  the 
Nutrition  Collaborative  Research 
Support  Program  (CRSP)  (the  analysis  of 
the  data  has  been  underway  for  almost  2 
years);  (2)  review  a  planning  proposal 
for  a  CRSP  for  sustainable  agriculture 
and  natural  resource  management 
developed  by  the  National  Research 
Council;  (3)  review  a  proposal  for 
integrating  several  AID  research  and 
technical  assistance  projects  of  the 
Bureau  of  Science  and  Technology, 
relating  to  sustainability,  under  the  Soils 
Management  CRSP  and  other  CRSP 
mechanisms;  and  (4)  plan  a  woric 
schedule  for  JCARD  and  its 
subcommittees  for  the  balance  of  this 
FY91. 

JCARD  wrill  meet  from  9  a.m.  to  noon 
in  room  3888  N.S.,  from  1:30  p.m.  to  5 
p.m.  in  room  1207  N.S.  on  February  21, 
and  fix)m  9  a.m.  to  4  p.m.  on  February  22 
in  room  1406,  New  State,  at  2201  C 
Street  NW.,  Washington,  DC. 

The  meeting  is  open  to  the  public  Any 
interested  person  may  attend  the 
meeting,  may  file  written  statements 
with  the  Committee  before  or  after  the 
meeting,  or  may  present  oral  statements 
in  accordance  with  procedure 
established  by  the  Committee,  and  to 
the  extent  time  available  for  the  meeting 
permits. 

The  Bureau  for  Diplomatic  Security 
has  implemented  new  procedures  for 
entry  into  the  Department  of  State 
building.  All  persons,  visitors  and 
employees,  are  required  to  wear  proper 
identification  at  all  times  while  in  the 
building. 
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Please  let  the  BIFAD  Staff  know  (at 
tel.  no.  663-2583)  that  you  expect  to 
attend  the  meeting  and  on  which  days. 
Provide  your  fuU  name,  name  of 
employing  company  or  organization, 
address  and  telephone  number  not  later 
than  February  13.  This  will  help  you 
avoid  waiting  in  line  for  a  visitor's  pass. 

A  BIFAD  Staff  member  will  meet  you 
at  the  Department  of  State  Diplomatic 
entrance  at  21st  and  C  Streets  with  your 
visitor's  pass. 

Visitors  who  are  not  pre-cleared  will 
have  to  wait  in  line  and  present  a  valid 
identincation  with  photograph  to  the 
receptionist  before  they  will  be  admitted 
to  the  building. 

Mr.  William  Frederick  Johnson, 
BIFADEC  Support  Staff,  is  the 
designated  AID  Advisory  Committee 
Representative  at  the  meeting.  It  is 
suggested  that  those  wanting  further 
information  write  him  in  care  of  the 
Agency  for  International  Development, 
BIFADEC  Support  Staff.  SA-2,  room  600, 
Washington  DC  20523-0219  or  telephone 
him  at  (202)  663-2574. 

Dated:  lanuary  31, 1991. 
William  F.  Johnaoa 

A.I.D.  Advisory  Committee  Representative, 
loint  Committee  on  Agricultural  Research  and 
Development,  Board  for  International  Food 
and  Agricultural  Development. 

(FR  Doc.  91-3804  Filed  2-15-91;  8:45  am] 
MUJNQ  COOC  •IW-ei-M 


Agency  for  International 
Development;  Meeting 

Pursuant  to  the  provision  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  an  A.I.D.  Advisory 
Committee  on  N4icroenterprise  public 
meeting  on  Tuesday,  Mary  19, 1991,  in 
the  American  Institute  of  Architects 
Building.  1735  New  York  Avenue  NW., 
Washington,  DC  (202-626-7300).  The 
Advisory  Committee  will  review  speciHc 
action  plans  of  the  Agency  for 
International  Development's  ' 

microenterprise  programs  and  the  status 
of  the  A.I.D.  microenterprise  monitoring 
system. 

The  March  19  public  meeting  will 
begin  at  9:30  a.m.  and  adjourn  at  4  p.m. 
The  meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  file 
written  statements  with  the  Committee 
t)efore  or  after  the  meeting,  or  present 
oral  statements  in  accordance  with 
procedures  established  by  the 
Committee  and  as  time  permits. 

Dr.  Ross  E.  Bigelow,  Deputy  Director, 
Office  of  Small.  Micro  and  Iiiformal 
Enterprise,  Bureau  for  Asia  and  Private 
Enterprise,  is  designated  as  the  A.I.D. 
representative  at  the  meeting.  Those 
who  plan  to  attend  the  March  19 


meeting,  or  who  wish  more  specific 
information  concerning  this  meeting, 
should  contact  Dr.  Bigelow.  at  202-647- 
2727. 

Dated:  February  a  1990. 
Rom  E.  Bigelow. 

Federal  Representative.  A.I.D.  Advisory 
Committee  on  Microenterprise. 
(FR  Doc.  91-3747  Filed  2-15-91;  8:45  am) 

WLUNQ  COOC  •llt-OMI 


INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Parte  No.  290  (Sub-No.  7)1 

Productivity  Adjustment- 
Implementation 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  proposed  policy 
determination. 

summary:  The  Commission  is  proposing 
to  resolve  pending  issues  concerning  the 
implementation  of  the  productivity 
adjustment  adopted  in  Ex  Parte  No.  290 
(Sub.  No.  4),  Railroad  Cost  Recovery 
Procedures-Productivity  Adjustment. 
Comments  are  requested  on  establishing 
an  appropriate  time  span  for 
productivity  measurement;  and  the 
propriety  of  excluding  all  special 
charges  from  input  expenses.  No 
additional  comments  are  sought  at  this 
time  on  the  continued  use  of  revenues 
from  the  I.C.C.  Waybill  Sample  to 
weight  the  output  index;  or  the 
substitution  of  direct  input  measurement 
for  the  current  constant  dollar  approach. 
Further,  we  are  seeking  comqients  on 
whether  a  geometric  average  or  an 
alternative  averaging  process  based  on 
regression  analysis  should  be 
incorporated  into  the  formula  used  to 
derive  the  average  annual  productivity 
growth  factor,  instead  of  the  arithmetic 
average  currently  used.  Comments  on 
this  issue  may  also  address  whether 
future  adjustments  should  be  made  to 
offset  past  use  of  an  arithmetic  average. 
dates:  Comments  must  be  filed  by  April 
5, 1991.  Replies  are  due  May  6. 1991. 
addresses:  Send  an  original  and  10 
copies  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT 
William  T.  Bono  (202)  275-7354;  Robert 
C.  Hasek  (202)  275-0938;  TDD  for 
hearing  impaired  (202)  275-1721. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision  write  to,  call  or 
pick  up  in  person  from:  Office  of  the 


Secretary,  room  2215.  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  telephone  ' 
(202)  275-7428.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721). 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

Decided:  February  6, 1991. 

By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  Emmett.  Commissioners  Simmons, 
Phillips,  and  McDonald.  Vice  Chainnan 
Emmett  dissented  with  a  separate 
expression. 

Sidney  L  Strickland,  Jr., 
Secretary. 

[FR  Doc.  91-3861  Filed  2-15-91;  8:45  am] 
WUmO  COOC  703S-01-M 


lEx  Part*  No.  388  (Sub-No.  3)1 

Intrastate  Rail  Rate  Authority- 
Colorado 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Extension  of  certification. 

summary:  By  decision  served  January 
13, 1986,  the  State  of  Colorado,  through 
its  Public  Utilities  Commission,  was 
certified  to  regulate  intrastate  rail  rates, 
classifications,  rule,  and  practices  for  a 
five-year  period  ending  on  February  12, 
1991.  Pursuant  to  a  request  from 
Colorado,  the  Commission  extends  the 
certification  for  30  days  so  that 
Colorado  can  complete  modification  of 
its  standards  and  procedures  and 
prepare  an  application  for  recertification 
in  compliance,  with  State  Intrastate  Rail 
Rate  Authority.  5  I.C.C.2d  680  (1989). 
DATES:  Colorado's  certification  is 
extended  to  March  13, 1991. 
FOR  FURTHER  INFORMATIO'   CONTACT 
Joseph  H.  Dettmar.  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721). 

Decided:  February  12. 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L  Strickland.  Jr^ 
Secretary. 
[FR  Doc.  91-3862  Filed  2-15-91: 8:45  am] 

MLLINO  COOC  7036-01-M 


(Docket  No.  AB-39  (Sub-Na  1SX)1 

St  Louis  Southwestern  Railway  Co. 
Abandonment  Exemption  in  Ctterokee 
County,  TX 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
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its  17.44-mile  line  of  raih-oad  between 
milepost  576.56.  near  Jacksonville,  and 
milepost  594.00,  near  Rusk,  in  Cherokee 
County,  TX. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial- 
assistance  has  been  received,  this 
exemption  will  be  effective  on  March  16, 
1991  (unless  stayed  pending 
reconsideration).  Petitons  to  stay  that  do 
not  involve  environmental  issues, ' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),«  and  trail  use/raU 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  February  25. 
1991.'  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  March  6. 
1991,  with: 

Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 
A  copy  of  any  petition  filed  with  the 

Commission  should  be  sent  to 

applicant's  representative: 


■  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Lines,  5  l.C.C.2d  377  (1989).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  Tile  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4 1.CCZd  184  (1967). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 


Gary  A.  Laakso,  Southern  Pacific 
Transportation  Company.  One  Market 
Plaza,  San  Francisco,  CA  94105 
If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  fi-om  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  February  19, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  February  13, 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Stricldand,  Jr.. 
Secretary. 
(FR  Doc.  91-4008  Filed  2-15-91;  8:45  am] 

BILUNQ  COOC  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  in  United 
States  Versus  Weyertiaeuser  Co. 
Under  ttte  Clean  Air  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  February  13, 1990,  a 
proposed  consent  decree  in  United 
States  v.  Weyerhaeuser  Company,  Civil 
Action  No.  90C-0424-C.  was  lodged  in 
the  United  States  District  Court  for  the 
Western  District  of  Wisconsin. 

The  proposed  consent  decree  resolves 
the  claims  against  Weyerhaeuser  for 
violating  a  permit  issued  by  the  United 
States  Environmental  Protection  Agency 
and  regulations  promulgated  under  part 
C  of  the  Clean  Air  Act,  42  U.S.C.  7470- 
7479,  relating  to  the  prevention  of 
significant  deterioration  ("PSD")  of  air 
quality  in  attainment  areas.  The 
proposed  consent  decree  requires 
Weyerhaeuser  to  comply  with  the  PSD 
regulations  and  its  permit  including  (a) 
installation  of  equipment  to  control 
particulate  matter  emissions,  (b)  interim 
compliance  measures  designed  to 
control  particulate  matter  and  nitrogen 
oxide  emissions  until  the  installation  of 
this  control  equipment,  (c)  submissions 


of  various  applications  and  reports 
pursuant  to  the  PSD  regulations,  and  (d) 
payment  of  a  $500,000  penalty. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v. 
Weyerhaeuser  Company,  D.J.  Ref.  No. 
90-5-2-1-1460. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  120  N.  Henry  Street. 
Room  420,  Madison,  Wisconsin  53703. 
and  at  the  Region  V  Office  of  the  U.S. 
Environmental  Protection  Agency,  230  S. 
Dearborn  Street,  Chicago,  Illinois  60604. 
Copies  of  the  proposed  consent  decree 
may  also  be  obtained  in  person  or  by 
mail  from  the  Environmental 
Enforcement  Section  Document  Center, 
1333  F  Street  NW..  Suite  600. 
Washington,  DC  20004,  (202)  347-2072. 
Any  request  for  a  copy  of  the  decree 
should  be  accompanied  by  a  check  in 
the  amount  of  $7.50  (30  pages  at  25  cents 
per  page  reproduction  costs)  payable  to 
"Consent  Decree  Library." 

Richard  B.  Stewart. 

Assistant  Attorney  General,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  91-3801  Filed  2-15-91;  8:45  am] 
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Antitrust  Division 

[Civil  Action  No.  CV491-044] 

Carson  B.  Bungstiner;  et  al^ 
Competitive  Impact  Statement 

In  the  matter  of  United  States  v.  Carson  B. 
Burgstiner:  Gregory  K.  Whitaker  A.  Joseph 
Edwards,  Jr.;  Jules  Toraya;  Louis  P.  Leopold; 
SpeirN.  Ramsey;  James  D.  Smith;  David  M. 
Thomas:  Edward  D.  Biggerstaff  III;  John  H. 
Angell;  Darnell  L  Browner  David  W. 
Fillingim:  Stephen  Y.S.  Cheng;  Amos  Timna; 
M.M.  Schneider:  Lawrence  S.  Bodzinen 
William  G.  Sutlive;  R.  W.  Scarbrough,  Jr.; 
John  L.  Dekle;  Lawrence  Odom;  Donna 
Moyers;  and  Gregg  Parker. 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  16  (b)-(h),  that  a  proposed 
Final  Judgment  Stipulation,  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Southern  District 
of  Georgia,  Savannah  Division,  in 
United  States  of  America  v.  Carson  B. 
Burgstiner,  et  al,  Civil  No.  CV491-044. 
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The  Conplaint  allcgea  that  at  least  a* 
tarty  a«  Fabcuaiy  1986  and  continuing 
until  March  1887. 22  obstetricians/ 
gynecologisU  ("OB/GYNs"]  practicing 
in  Savannah  agreed  to  exchange  current 
and  future  fee  information  for 
procedures  performed  by  OB/GYNs.  As 
a  result  of  the  alleged  conspiracy  to 
exchange  lee  infonnalion.  the  OB/GYNs 
raised  their  fees  to  higher,  non- 
competitive levels  that  directly  resulted 
in  higher  fees  being  charged  to  their 
patients.  Specifically,  in  July  1986. 
defendants  increaseid  their  fees  for 
normal  deliveries  and  caesarean 
sections  approximately  $500  for  each 
type  of  delivery. 

The  prt^Msed  Final  Judgment 
prohibits  defendants  from  agreeing  to 
establish  or  raise  medical  fees  or  &om 
exchanging  information  concerning 
current  or  fotore  medical  fees  or  the 
consideration  of  a  change  in  medical 
fees  whth  other  OB/GYNs  in  the 
Savannah  area.  In  addition,  the 
proposed  Final  Judgsnent  requires  each 
defendant  to  file  an  annual  Declaration 
with  the  Government  and  the  United 
States  District  Court  in  Savannah 
reporting  that  defiendant  has  complied 
tvith  the  terms  of  the  Final  Judgment  and 
has  not  had  any  of  the  prohibited  fee 
communications. 

Public  comment  on  the  proposed  Final 
Judgment  is  invited  within  the  statutory 
eo-day  comment  period.  Such  comments 
and  responses  thereto  will  be  published 
in  the  Federal  Register  and  filed  with  the 
Court  Comments  should  be  directed  to 
Robert  E.  Bioch.  Chief,  Professions  and 
Intellectual  Property  Section,  U.S. 
Department  of  Justice.  Antitrust 
Division,  555  4th  Street,  NW.,  room  9903. 
Judiciary  Center  Building.  Washington, 
DC  20001  (202/307-0467). 
|OMphH.WUMC 
Director  of  Opervtions,  Antitrust  Division. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16).  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  plaintiff  has 
not  withdrawn  its  consent,  which  it  may 
do  at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendant  and  by  filing 
that  notice  tvith  tiie  Court; 


2.  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entaved  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Datid: 

For  the  plaintiff: 

lames  F.  RiU. 

Assistant  Attorney  General. 

Alison  L  Smith, 

Deputy  Aaeistaat  Attorney  General. 

)o«eph  R  Wkfanar. 

Dirtctar  of  Operatiott*. 

luntmi  R.  Pierce. 

United  States  A  ttomey. 

Robert  E  Bkich, 

Gail  Kursh. 

D.  Bruce  Peanoo, 

Aaeiia  K.  Dvroska. 

Attorneys,  U.S.  Department  of  )ustice.  - 

Antitrust  Diviskm.  555  4th  Street  NW.. 

room  9832.  Washington.  DC  20001.  202/307- 

1032. 

For  the  defendants: 
Roy  E.  Paul. 
Counsel  for  Carson  B.  Burgstiner  &  Gregory 

K.  Whitaker. 
William  T.  Moore.  Jr., 
Counsel  for  Jules  Toraya  &  A.  Joseph 

Edwards,  Jr. 
G.  Teiry  Jackson. 
Counsel  for  Louis  P.  Leopold. 
Hermann  Coolidge,  Jr.. 
Counsel  for  Speir  N.  Ramsey. 
Harvey  Weitz. 
Counsel  for  James  D.  Smith. 
Daniel  Mayers. 

Counsel  fbr  David  M.  Thomas. 
George  H.  Chamlee. 
Counsel  for  Edward  D.  Biggerstaff  IIL 
Malcolm  R.  Madean, 
Counsel  for  John  H.  Angell  &  Darnell  L 

Browner. 
Edward  ToHey. 
CouneelforR.  W.  Scarborough  &  David  W. 

FiUiagim. 
Alex  L  Zipperer. 
Counsel  for  Stephen  Y.S.  Cheng. 
Robert  B.  Falligant  Jr.. 
Counsel  for  Amos  Timna. 
William  P.  Franklin.  Jr., 
Counsel  for  Lawrence  S  Bodxiner  &■  M.M. 

Schneider. 

John  W.  HendrU. 

Counsel  for  William  G.  Sutlive. 

Clifford  E.  Barnes, 

Counsel  for  John  L  Dekle  &  Gregg  Porker. 

W.  W.  Larsen. 

Counsel  for  Lawrence  Odom. 

RonaM  K  Cohca 

Counsel  for  Donna  S.  Mayers. 

Certificate  of  Service 

I.  Amelia  K.  Duroska.  hereby  certify 
that  a  copy  of  the  Stipulation  was 
served  on  the  7th  day  of  February,  1991, 


by  ovemi^t  mail  upon  the  attached 
service  list 

Amelis  K.  Duroska 
Service  List 

Roy  E.  Paul.  Esquire.  Bouhan,  Wiilianra  ft 
Levy,  The  Armstrong  House.  Bull  ft  Gaston 
Streets.  Savamuh.  Georgia  31498-1001     • 

William  T.  Moore.  Esquire,  Oliver.  Maner  ft 
Gray.  218  State  Street  West  Savannah. 
Georgia  31412. 

C.  Terry  Jackson.  Esquire,  Jackson  and 
Schiavone,  111  East  Oglethorpe  Avenue, 
Savannah.  Georgia  31412. 

Herman  Coolidge.  Jr..  Esquire,  Ranitz, 
Mahoney,  Forbes  ft  Coolidge,  P.C.  110 
Oglethorpe  Avenue  East  Savannah,  Georgia 
31406. 

Harvey  Weitz.  Esquire.  Weiner,  Shearonse, 
Weitz.  Greenberg  ft  Shawe,  14  East  State 
Street.  Savannah.  Georgia  31412-0305. 

Daniel  Mayers.  Esquire.  Wilmer.  Cutler  ft 
Pickering.  244S  M  Street  NW.,  Washington, 
DC  20037-142a 

George  H.  Chamlee,  Esquire,  Chamlee, 
Dubus,  Sipple  ft  Walter.  Cluskey  Building, 
suite  301, 127  Abercom  Street  Savannah, 
Georgia  31412. 

Malcolm  R.  Maclean,  Esquire,  Hunter, 
Maclean.  Exley  ft  Dunn,  P.C.  200  East  St. 
Julian  Street,  Third  Floor,  Savannah.  Georgia 
31401. 

Edward  D.  ToUey,  Esquire,  Cook.  Noell, 
Tolley  ft  Aldric^.  P.O.  Box  1927,  Athens, 
Georgia  30603. 

Alex  L  Zipperer.  Esquire.  Zipperer  ft 
Lorberbaum.  124  West  liberty  Street 
Savannah,  Georgia  31412. 

Robert  E.  Falligant  Jr.,  Esquire.  Falligant  ft 
Toporek.  23  East  Charton  Street  suite  IF, 
Savannah.  Georgia  31412. 

William  P.  Franklin,  Jr.,  Esquire.  Oliver, 
Maner  ft  Gray,  218  State  Street.  West. 
Savannah,  Georgia  31412. 

John  W.  Hendrix,  Esquire.  219  West  York 
Street.  Savannah,  Georgia  31401. 

Clifford  E.  Barnes.  Esquire,  Epstein,  Becker 
ft  Greea  1227  25tfa  Street  NW.,  suite  700, 
Washington.  DC  20037. 

W.W.  Larsen.  Esquire,  P.O.  Box  69.  Dublin, 
Georgia  31040. 

Ronald  H.  Cohen,  Esquire,  Ameribank 
Plaza,  7393  Hodgson  Memorial  Drive,  suite 
202,  Savannah,  Georgia  31406.  : 

Final  Judgment 

Plaintiff,  United  States  of  America, 
having  filed  its  Complaint  on  February 
7, 1991.  and  plaintiff  and  defendants,  by 
their  respective  attorneys,  having 
consented  to  the  entry  of  the  Final 
Judgment  without  trial  or  adjudication  of 
any  issue  of  fact  or  law,  and  without  this 
Final  Judgment  constituting  any 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  such  issue; 

Now,  therefore,  before  the  talcing  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties, 
it  is  hereby 
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Ordered,  adjudged  and  decreed,  as 
follows: 

I 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  each 
defendant  under  section  1  of  the 
Sherman  Act,  15  U.S.C.  1. 

n 

This  Final  Judgment  applies  to 
defendants  and  to  each  of  their 
practices,  associates,  members,  agents, 
employees,  successors,  and  assigns,  and 
to  all  other  persons  in  active  concert  or 
participation  with  any  of  them  who  shall 
have  received  actual  notice  of  the  Final 
Judgment  by  personal  service  or 
otherwise.  Any  physician  who  joins  a 
defendant's  practice  or  any  person  who 
becomes  the  business  manager  of  that 
practice,  within  10  years  after  the  date 
of  the  entry  of  this  Final  Judgment,  shall 
be  furnished  a  copy  of  this  Final 
Judgment. 

Ill 

"Integrated  joint  venture"  means  a 
joint  arrangement  to  provide  pre-paid 
health  care  services  in  which  physicians 
who  would  otherwise  be  competitors 
pool  their  capital  to  finance  the  venture, 
by  themselves  or  together  with  others, 
and  share  substantial- risk  of  adverse 
financial  results  caused  by  unexpectedly 
high  utilization  or  costs  of  health  care 
services. 

IV 

(A)  Each  defendant  is  enjoined  and 
restrained  from: 

(1)  Entering  into,  directly  or  indirectly, 
any  contract,  agreement,  understanding, 
arrangement,  plan,  program, 
combination,  or  conspiracy  with  any 
other  medical  practice  or  physician  to 
fix,  establish,  raise,  stabilize,  or 
maintain  medical  fees; 

(2)  Discussing  with  or  suggesting  to 
any  other  medical  practices  or  physician 
specializing  in  the  practice  of  obstetrics 
or  gynecology  in  the  Savannah  area  the 
adoption  of  or  adherence  to  uniform, 
increased,  or  specific  fee  for  medical 
services  offered  in  the  Savannah  area; 
and 

(3)  Expressly  or  implicitly 
communicating  to,  requesting  from,  or 
exchanging  with  any  other  medical 
practice  or  physician  specializing  in  the 
practice  of  obstetrics  or  gynecology  in 
the  Savannah  area  any  information 
concerning  current  or  future  medical 
fees,  or  the  consideration  or 
contemplation  of  a  change  in  medical 
fees.  Any  defendant,  however,  may 


communicate  with  another  defendant, 
physician,  or  medical  practice  about 
medical  fees  in  a  particular  matter  if  a 
physician-patient  relationship  exists 
between  defendant  and  another 
physician  or  medical  practice,  and  the 
communications  concern  only  medical 
fees  incurred  as  a  result  of  such 
relationship,  or  the  physicians 
communicating  about  medical  fees  are 
both  jointly  treating  the  same  patient, 
and  the  communications  concern  the 
medical  fees  to  be  charged  that  patient. 
(B)  Nothing  in  Paragraph  IV(A)  shall 
apply  as  between  any  defendant  and 
any  member,  partner,  stockholder, 
associate,  or  employee  of  his  or  her 
medical  practice. 


For  the  term  of  this  Final  Judgment, 
each  defendant  shall  file  with  plaintiff, 
and  with  the  Court  under  seal,  on  or 
before  anniversary  date  of  this  Final 
Judgment,  a  Declaration  reporting  that 
defendant  has  complied  with  the  terms 
of  the  Final  Judgment  and  has  had  no 
communications  of  the  type  prohibited 
by  Paragraph  IV(A)(3).  or  shall  have 
notified  plaintiff  that  defendant  has 
retired  from  active  practice. 

The  Declaration  shall  be  in  the  form 
appended  to  this  Final  Judgment. 

VI 

For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

(A)  Upon  written  request  of  the 
Attorney  General  or  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  and  on  reasonable 
notice  to  any  defendant  made  to  his  or 
her  business  office,  duly  authorized 
representatives  of  the  Department  of 
Justice  shall  be  permitted: 

(1)  Access  during  such  defendant's 
office  hours  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  such 
defendant,  who  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judgment;  and 

(2)  Subject  to  the  reasonable 
convenience  of  such  defendant  and 
without  restraint  or  interference,  to 
interview  defendant  and  defendant's 
partners,  members,  employees,  agents, 
or  associates,  who  may  have  counsel 
present,  regarding  any  such  matters. 

(B)  Upon  written  request  of  the 
Attorney  General  or  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  defendant  shall 
submit  such  reports  in  writing,  under 
oath  if  so  requested,  to  plaintiff,  with 


respect  to  any  of  the  matters  contained 
in  ih\%  Final  Judgment  as  may  be 
reasonably  requested. 

(C)  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Paragraph  VI  shall  be  divulged  by  a 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

vn 

Jurisdiction  is  retained  by  this  Court 
to  enable  any  of  the  parties  to  apply  to 
this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  implementation  of  this 
Final  Judgment,  for  the  enforcement  or 
modification  of  any  of  its  provisions, 
and  for  the  punishment  of  any  violation 
hereof. 

vm 

Nothing  in  this  Final  Judgment  shall 
be  construed  to  prevent  defendants 
from: 

(A)  Exercising  rights  permitted  under 
the  First  Amendment  to  the  United 
States  Constitution  to  petition  any 
federal  or  state  government,  executive 
agency  or  legislative  body  concerning 
legislation,  rules  or  procedures,  or  to 
participate  in  any  federal  or  state 
administrative  or  judicial  proceeding; 

(B)  Forming  or  joining  an  integrated 
joint  venture  or  dealing  with  any  third- 
party  payer  on  collectively  determined 
terms  in  that  capacity  provided  that 
defendant  inform  plaintiff  of  his  or  her 
intention  to  form  or  join  an  integrated 
joint  venture  in  defendant's  annual 
Declaration,  required  by  Paragraph  V; 

(C)  Engaging  in  educational  seminars 
and  similar  professional  activities;  and 

(D)  Communicating  information  about 
prices  to  their  patients  or  prospective 
patients. 

IX 

This  Final  Judgment  shall  expire  on 
the  10th  anniversary  of  its  date  of  entry. 


Entry  of  this  Final  Judgment  is  in  the 
public  interest. 
Dated: 
United  States  District  Judge 

Competitive  Impact  Statement 

Pursuant  to  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  16  (b)-{h),  the  United  States 
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submits  this  CooipetitiYe  In^ct 
Statemeot  relatias  to  ^m  proposed  Finsl 
Judgment  submitted  for  entry  ia  tfais 
civil  ontitnut  proceeding. 


I 

Natural 


ef  the  PraceediBS 


On  February  7. 1901,  the  United  States 
filed  a  civil  antitrust  complaint  alleging 
that  defendants  named  above  and  co- 
conspirators conspired  unreasonably  to 
restrain  price  competition.  This 
conspiracy  had  the  effect  of  maintaining 
fees  for  the  services  provided  by 
obstetricians/gynecologists  ("OB/ 
GYNs")  in  the  Savannah  area  at 
artificial  and  noncompetitive  levels, 
increasing  OB/CYN  fees  in  the 
Savannah  area,  restraining  price 
competition  among  defendants,  and 
depriving  defendants'  patients  of  the 
benefit  of  free  and  open  competition  in 
the  sale  of  OB/GYN  services,  in 
violation  of  section  1  of  the  Sherman 
Act  15  U.S.C  1. 

The  Complaint  alleges  that  beginning 
at  least  as  early  as  February  1986  and 
continuing  until  March  1987,  defendants 
and  others  conspired  to  exchange 
current  and  prospective  fee  information 
for  OB/GYN  procedures,  resulting 
directly  in  higher  fees  to  OB/GYN 
patients.  Specifically,  in  July  1966, 
defendants  increased  their  fees  for 
normal  deliveries  and  cesarean  sections 
approximately  $500  for  each  type  of 
delivery. 

The  Complaint  also  alleges  that 
defendants  and  co-conspirators:  met 
under  the  auspices  of  the  OB/GYN 
Society  of  Chatham  County  on  at  least 
foer  occasions  in  1986  to  discuss  and 
exchange  OB/CYN  fees;  communicated 
between  February  1986  and  March  1987, 
regarding  current  and  prospective  OB/ 
GYN  fees;  and  reached  an 
understanding  as  to  their  range  of  OB/ 
GYN  fees,  including  the  range  of  OB/ 
GYN  fees  they  would  submit  to  the 
Savannah  Business  Group,  an 
organization  negotiating  the  price  of 
medical  services  on  behalf  of  employers 
in  Savannah. 

The  relief  sought  in  the  Complaint  is 
to  prevent  defendants  fi-om  continuing 
or  renewing  the  alleged  conspiracy  or 
from  engaging  in  any  other  conspiracy 
or  adopting  any  practice  having  a 
similar  purpose  or  effect  for  a  period  of 
10  years. 

Defendants  will  also  be  required  to 
file  annual  reports  with  the  Court  and 
the  Government  certifying  that 
defendants  have  had  no 
communications  of  the  type  prohibited 
by  the  Final  fudgment  regarding  fees 
rharged  for  OB/CYN  services. 


Entry  of  the  proposed  Final  Judgment 
%vill  tenninate  the  actioa  except  that  the 
Coort  win  retain  (urisdictioa  over  the 
matter  for  further  proceedings  which 
may  be  required  to  interpret  enforce  or 
modify  the  fudgment  or  to  punish 
violations  of  any  of  its  provisions. 

n 

Deacripbon  of  the  Practices  Invdred  in 
the  AUefod  Violation 

At  trial,  the  government  would  have 
made  the  following  contentions: 

(a)  Defendants  are  competing  OB/ 
GYNs  practicing  medicine  in  Savannah, 
Georgia  and  comprise  approximately 
90%  of  the  OT/GYN  market  in  the 
Savannah  area. 

(b)  On  at  least  four  occasions  in 
1986 — February  5,  June  10,  June  23,  and 
July  7 — some  or  ail  of  the  defendants 
attended  meetings  organized  by  one 
defendant  Jules  Toraya,  and  held  in  the 
office  of  Dr.  Toraya.  These  meetings 
were  held  under  ihe  auspices  of  a  local 
association,  the  OB/GYN  Society  of 
Chatham  County,  that  had  not  met  for 
several  years.  Minutes  were  made  of 
each  meeting.  The  meetings  and 
discussions  were  a  response  to  a 
proposal  by  Savannah  Business  Group's 
Preferred  Healdi  Resources  ("SBG/ 
PHR"),  an  organization. seeking  doctors 
to  submit  their  fees  for  participation  in 
SBG/PHR's  program.  SBG/PHR  would 
select  doctors  for  their  program  whose 
fees  were  within  a  particular  range. 

(c)  During  the  course  of  these 
meetings  and  on  other  occasions, 
defendants  discussed  and  exchanged 
information  about  their  fees  for  many 
OB/GYN  procedures. 

(d)  As  a  direct  result  of  defendants' 
price  exchange,  the  fees  charged  by  the 
OB/CYNs  in  Savannah  were  artificially 
inflated  and  patients  were  charged  these 
higher  prices.  Specifically,  in  July  1986, 
defendants  increased  their  total 
obstetric  care  fees  approximately  one- 
third.  BO  that  they  fell  in  the  range  of 
$1,840  to  $2,050. 

m 

Explanation  of  the  Proposed  Final 
Judsment 

The  United  States  and  defendants 
have  stipulated  that  the  Court  may  enter 
the  proposed  Final  Judgment  after 
compliance  with  the  Antitrust 
Procedures  and  Penalties  Act  15  U.S.C 
16  (bHh).  Under  the  provisions  of 
section  2(e)  of  the  Antitrust  Procedures 
and  Penalties  Act  15  U.S.C.  16(e).  the 
proposed  Final  Judgment  may  not  be 
entered  unless  the  Court  finds  that  entry 
is  in  the  public  interest  Section  X  of  the 
proposed  Final  Judgment  sets  forth  such 
a  finding. 


The  proposed  Final  Jodgment  is 

intended  to  ensure  that  defendants 
reach  independent  decisions  as  to  their 
fees  by  ehminating  any  discussions  or 
other  communications  among  OB/GYNs 
of  current  and  prospective  fees. 

A.  Prohibitions  and  Obligations 

The  Final  Judgment  enjoins 
defendants  from  entering  into  any 
agreement  with  any  other  medical 
practice  or  physician  to  fix  medical  fees. 
It  also  prohibits  them  fi-om  discussing 
with  any  other  medical  practice 
specializing  in  the  practice  of  obstetrics 
or  gynecology  in  the  Savannah  area  the 
adoption  of  uniform,  increased,  or 
specific  medical  fees. 

The  Final  Judgment  further  prohibits 
defendants  from  communicating  to  or 
exchanging  with  any  other  medical 
practice  or  physician  specializing  in  the 
practice  of  obstetrics  or  gynecology  in 
the  Savannah  area  any  information 
concerning  current  or  future  medical 
fees,  or  the  consideration  of  a  change  in 
medical  fees. 

Defendants  may,  however, 
communicate  with  each  other  about . 
medical  fees  in  a  particular  matter  if 
they  have  a  physician-patient 
relationship  and  the  communications 
concern  only  medical  fees  incurred  as  a 
result  of  such  relationship,  or  they  are 
jointly  treating  the  same  patient  and  the 
communications  concern  the  medical 
fees  to  be  charged  that  patient 

The  Final  Judgment  obligates  each 
defendant  to  file  with  plaintiff,  and  with 
the  Court  under  seal,  on  or  before  each 
anniversary  date  of  the  Final  Judgment, 
a  Declaration  atating  that  defendant  has 
complied  with  the  terms  of  the  Final 
Jud^ent  and  has  had  no 
communications  of  the  type  prohibited 
under  the  Final  Judgment 

The  Final  Judgment  also  provides  that 
an  authorized  representative  of  the 
Department  of  Justice  may  visit 
defendants'  offices,  after  providing 
reasonable  notice,  to  review  their 
records  and  to  conduct  interviews 
regarding  any  matters  contained  in  the 
Final  Judgment.  Defendants  may  also  be 
required  to  submit  written  reports,  under 
oath,  pertaining  to  the  Final  Judgment 

Paragraph  VIII  of  the  Final  Judgment 
provides  that  nothing  in  the  Final 
Judgment  shall  prevent  defendants  from 
exercising  rights  permitted  under  the 
First  Amendment  to  the  United  States 
Constitution  to  petition  any  federal  or 
state  government  executive  agency  or 
legislative  body  concerning  legislation, 
rules  or  procedures,  or  to  participate  in 
any  federal  or  state  administrative  or 
judicial  proceeding. 
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A  defendant  may  also  form  an 
integrated  joint  venture  or  deal  with  a 
third-party  payer  on  collectively 
determined  terms  in  that  capacity, 
provided  that  defendant  inform  plaintiff 
of  his  or  her  intention  to  form  or  join  an 
integrated  joint  venture  in  defendant's 
annual  Declaration.  An  "integrated  joint 
venture"  is  defined  in  Paragraph  III  of 
the  Final  Judgment  as  "a  joint 
arrangement  to  provide  pre-paid  health 
care  services  in  which  physicians  who 
would  otherwise  be  competitors  pool 
their  capital  to  finance  the  venture,  by 
themselves  or  together  with  others,  and 
share  substantial  risk  of  adverse 
financial  results  caused  by  unexpectedly 
high  utilization  or  costs  of  health  care 
services." 

B.  Scope  of  The  Proposed  Final 
Judgment 

The  Final  Judgment  applies  to 
defendants,  as  well  as  each  of  their 
practices,  associates,  members,  agents, 
employees,  successors,  and  assigns,  and 
to  all  other  persons  in  active  concert  or 
participation  with  any  of  them  who  shall 
have  received  actual  notice  of  the  Final 
Judgment  by  personal  service  or 
otherwise. 

Moreover,  pursuant  to  the  terms  of  the 
Final  Judgment,  any  physician  who  joins 
a  defendant's  practice  or  any  person 
who  becomes  the  business  manager  of 
that  practice,  within  10  years  after  the 
date  of  the  entry  of  the  Final  Judgment, 
shall  be  furnished  a  copy  of  the  Final 
Judgment. 

C.  Effect  of  the  Proposed  Final  Judgment 
on  Competition 

The  relief  in  the  proposed  Final 
Judgment  is  designed  to  ensure  that  OB/ 
GYNs  in  the  Savannah  area  establish 
their  fees  independently  and  that 
patients  and  other  purchasers  of  OB/ 
GYN  services  receive  competitive  fees. 
The  injunction  against  exchanges  of 
current  and  prospective  fees  and  the 
reporting  requirement  of  Paragraph  V 
are  designed  to  eliminate  restraints  on 
price  competition  among  OB/GYNs  in 
the  Savannah  area.  In  addition,  although 
not  contained  in  the  Final  Judgment 
defendants  have  agreed  to  dissolve  the 
OB/GYN  Society  of  Chatham  County. 
Defendants,  through  their  attorneys, 
have  represented  to  the  Department  of 
justice  that  the.OB/GYN  Society  of 
Chatham  County  will  hold  no  more 
meetings  and  will  no  longer  exist. 

The  Department  of  Justice  believes 
that  this  proposed  Final  Judgment 
contains  adequate  provisions  to  prevent 
further  violations  of  the  type  upon  which 
th<>  Complaint  is  based  and  to  remedy 
the  effects  of  the  alleged  conspiracy. 


IV 

Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Qayton  Act,  15  U.S.C. 
15,  provides  that  any  person  who  has 
been  injured  as  a  result  of  conduct 
prohibited  l>y  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suffered,  as 
well  as  costs  and  reasonable  attorney's 
fees.  Entry  of  the  proposed  Final 
Judgment  will  neither  impair  nor  assist 
the  bringing  of  such  actions.  Under  the 
provisions  of  section  5(a)  of  the  Clayton 
Act,  IS  U.S.a  16(a},  the  Judgment  has  no 
prima  facie  effect  in  any  subsequent 
lawsuits  that  may  be  brought  against 
defendants  in  this  matter. 

V 

Procedures  Available  for  Modification  of 
the  Proposed  Jud^nent 

As  provided  by  the  Antitrust 
Procedures  and  Penalties  Act  any 
person  believing  that  the  proposed  Final 
Judgment  should  be  modified  may 
submit  written  comments  to  Robert  E. 
Bloch,  Chief,  Professions  and 
Intellectual  Property  Section,  U.S. 
Department  of  Justice,  Antitrust 
Division.  555  4th  Street  NW.,  room  9903, 
Judiciary  Center  Building,  Washington, 
DC  20001,  within  the  60-day  period 
provided  by  the  Act  These  comments, 
and  the  Department's  responses,  will  be 
filed  with  the  Court  and  published  in  the 
Federal  Register.  All  comments  will  be 
given  due  consideration  by  the 
Department  of  Justice,  which  remains 
free  to  withdraw  its  consent  to  the 
proposed  Judgment  at  any  time  prior  to 
entry.  Section  VII  of  the  proposal  Final 
Judgment  provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for 
modification,  interpretation  or 
enforcement  of  the  Final  Judgment. 

VI 

Alternative  to  the  Proposed  Final 
Judgment 

The  alternative  to  the  proposed  Final 
Judgment  would  be  a  full  trial  of  the 
case.  In  the  view  of  the  Department  of 
Justice,  such  a  trial  would  involve 
substantial  cost  to  the  United  States  and 
is  not  warranted  since  the  proposed 
Final  Judgment  provides  the  relief  that 
the  United  States  sought  in  its 
Complaint. 

VII 

Deteminative  Materials  and  Documents 

No  materials  and  documents  of  the 
type  described  in  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 


15  U.S.C.  16(b).  were  considered  in 
formulating  the  proposed  Final 
Judgment. 

Respectfully  submitted, 

D.  Bruce  Pearson, 

Amelia  K.  Duroska. 

Attorneys,  U.S.  Department  of  Justice. 
Antitrust  Division.  555  4th  Street  NW., 
Washington,  DC  20001.  202/307-1032. 

Certificate  of  Service 

I,  Amelia  K.  Duroska,  hereby  certify 
that  I  caused  a  copy  of  the  Competitive 
Impact  Statement  to  be  served  on  the 
7th  day  of  February,  1991,  by  first  class 
mail,  postage  prepaid,  upon  the  attached 
service  list 

Amelia  K.  Duroska 
Service  list 

Roy  E.  Paul,  Esquire.  Bouhan,  Williams  & 
Levy.  P.O.  Box  2139.  Savannah.  Georgia 
31498-1001. 

William  T.  Moore,  Esquire,  Oliver,  Maner  & 
Cray,  P.O.  Box  10188,  Savannah.  Georgia 
31412. 

G.  Terry  Jackson,  Esquire,  Jackson  and 
Schiavone,  P.O.  Box  8876,  Savannah,  Georgia 
31412. 

Hermann  Coolidge,  Jr.,  Esquire.  Ranitz, 
Mahoney,  Forbes  ft  Coolidge.  P.C.  P.O.  Box 
13711,  Savannah,  Georgia  31416. 

Harvey  Weitz,  Esquire.  Weiner,  Shearonse. 
Weitz,  Greenberg  »  Shawe.  P.O.  Box  10105. 
Savannah,  Georgia  31412. 

Daniel  Mayers.  Esquire,  Wilmer,  Cutler  & 
Pickering.  2445  M  Street,  ^4W.,  Washington, 
DC  20037-1420. 

George  H.  Chamlee,  Esquire,  Chamlee, 
Dubus,  Sipple  &  Walter.  P.O.  Box  9523, 
Savannah.  Georgia  31412. 

Malcolm  R.  Maclean.  Esquire,  Hunter, 
Maclean.  Exley  &  Dunn,  P.C,  P.O.  Box  9848. 
Savannah.  Georgia  31412-0048. 

Edward  D.  ToUey,  Esquire,  Cook,  Noell. 
Tolley  &  Aldridge.  P.O.  Box  1927.  Athens, 
Georgia  30803. 

Alex  L  Zipperer,  Esquire,  Zipperer  & 
Lorberbaum.  P.O.  Box  9147,  Savannati. 
Georgia  31412. 

Robert  E.  Falligant,  Jr.,  Esquire,  FalUgant  ft 
Toporek,  P.O.  Box  9236,  Savannah,  Georgia 
31412. 

William  P.  Franklin,  Jr..  Esquire,  Oliver, 
Maner  &  Gray,  P.O.  Box  10186,  Savannah. 
Georgia  31412. 

John  W.  Hendrix,  Esquire.  Hendrix  ft 
Sanders,  P.O.  Box  9582,  Savannah,  Georgia 
31401. 

Clifford  E.  Barnes,  Esquire.  Epstein,  Becker 
ft  Green,  1227  25th  Su«el.  NW.,  Suite  TOO, 
Washington,  DC  20037. 

W.W.  Larsen.  Esquire,  Larsen  ft  Larsen, 
P.O.  Box  69.  Dublin.  Georgia  31021. 

Ronald  H.  Cohen.  Esquire.  P.O.  Box  14432, 
Savannah.  Georgia  31416-1432. 

[FR  Doc,  91-3748  Filed  2-15-91;  8:45  amj 
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National  Cooperative  Reaearch 
Notiflcationa— Specialty  Metala 
Proceaslng  Conaortlum,  Inc. 

Notice  is  hereby  given  that,  on 
January  28, 1991,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
Act  of  1984, 15  U.S.C.  4301  et  seq.  ("the 
Act"),  the  Specialty  Metals  Processing 
Consortium.  Inc.  ("SMPC")  filed  a 
%vritten  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  a  change 
in  the  membership  of  the  parties  to 
SMPC.  The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  The  change 
consists  of  the  addition  of  the  following 
parties  to  SMPC:  Precision  Rolled 
Products.  Inc.,  Haynes  International, 
Inc.,  RMI  Titanium  Company. 

No  other  changes  have  been  made  in 
either  the  membership,  the  objectives  or 
the  planned  activities  of  SMPC. 

On  August  7, 1990,  SMPC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 


Act  on  September  17,  \93r  at  55  FR 

38173. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  91-3802  Filed  2-15-81:  8:45  am) 

WLUNQ  COOC  4410-01-« 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administraton 

Investigations  Regarding 
Certifications  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 


will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitions  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment' 
Assistance,  at  the  address  shown  below, 
not  later  than  March  4. 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  March  4, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspecton  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW., 
Washington.  DC  20210. 

Signed  at  Washington,  DC  this  4th  day  of 
February  1991. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitiooer  (union/workers/firm) 


Location 


Date 
received 


Date  of 
petition 


Petition 
No. 


Articles  produced 


Armament  Components  Inc.  (Wkrs) 

Blaw-Knox  Equip  (USWA) 

Caza  Dniling  A  Expkxation  (Wkrs) 

Caza  Dniling  A  Exptoration  (Wkrs) 

Dice  Co..  Inc.  (Wkrs) 

Eagle  Kmttmg  Mills  (ACTWU) 

Easco  Alurmnum  (Wltrs) 

Fasco  DC.  Motors  (Wkrs) 

General  Oynairncs-Ft  Worth  Div.  (lAMAW) 

Gkxay  Kr.ittmg  Mills.  Inc.  (Wkrs) 

Gloray  Outlet  (Wkrs) 

Great  Dane  Trailers,  Inc.  (Wkrs) 

HoKander  Home  Fashion  Corp.  (ACTWU.... 

Homestead  Indtatnes,  Inc.  (Wkrs) 

Lee  C.  Moote  Corp.  (USWA) 

Microfllta  Simulation  International  (Wkra).... 

Peer*-^  Tube  Co.,  Inc.  (Wkrs) 

Sar.        'Dway  Ford  Inc.  (Wkrs) 

Smith  rv..ne  A  Beecham  (Wkrs) 

SoMion  Fibers,  Inc.  (Cornpany) _.. 

Sonoco  Fibre  Drum,  Inc.  (USWA) 

Sun  Plywood,  Inc.  (Wkrs) 

Zucker  Kmtting  Mills  (ACTWU) 


Sapulpa,  OK 

Pittsburgh,  PA ...... 

Gillette,  WY 

Denver,  CO 

Dreaden,  TN 

Mihraukee,  Wl 

Parlin.  NJ 

Morristown,  TN 

Ft  Worth,  TX 

Robesonta,  PA  ._. 

Robesonia,  PA 

Savannah,  GA 

Newark.  NJ 

Coraopolis,  PA 

Neville  Island,  PA 
Binghamton,  NY... 

FraehoM,  NJ 

Ft  Myers,  FL 

Piscataway,  NJ 

Lafayette.  GA  ...... 

Reedkig,  PA 

North  Bend.  OR... 
Appieton.  Wl 


02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 
02/04/91 


01/02/91 
01/14/91 
01/23/91 
01/23/91 
01/02/91 
01/19/91 
01/25/91 
01/24/91 
01/07/91 
01/24/91 
01/24/91 
01/24/91 
01/22/91 
01/22/91 
01/18/91 
01/25/91 
01/25/91 
01/22/91 
01/24/91 
01/23/91 
12/06/91 
01/24/91 
01/20/91 


25.354 
25,355 
25,356 
25,357 
25,358 
25,359 
25,360 
25,361 
25,362 
25,363 
25,364 
25,365 
25,366 
25,367 
25,368 
25,369 
25,370 
25,371 
25,372 
25,373 
25,374 
25.375 
25.376 


Electrical  Harness. 

Steelmaking  Equip. 

Oil  a  Gas. 

Drilling  Wells. 

Tractor  Tires  &  Wheels. 

Apparel. 

Aluminum  Shapes  A  Tubing. 

Auto  Motors. 

Military  Equip. 

Outerwear. 

Outerwear. 

Trailers. 

Comforters  &  Pillows. 

Steam  Cleaners  &  Pressure  Washers. 

Oil  &  Gas. 

Flight  Simula.  &  Traninig  (Devices. 

PlastK  Tubes. 

Auto  Dealer. 

ttorvStehle  Penicillin. 

Polypropylene  Face  yam. 

Paperboard  Fibre  Drums. 

Softwood  &  Plywood. 

Gk)ve8.  Hats  &  Scarfs. 


[FR  Do.  91-3743  Filed  2-15-fll;  8:45  am] 

■UXMO  COOC  4S10-1IMI 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Design  Arts  Advisory  Council;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committe  Act  (Pub,  L. 
U2-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design  Arts 


Advisory  Panel  (Grants  for 
Organizations;  Rural  and  Small 
Communities;  State/Local/Regional  Arts 
Agencies  section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
March  5-7, 1991  from  9  a.m.-6:30  p.m. 
and  March  8  from  9  a.m.-3  p,m,  in  room 
Ml4  at  the  Nancy  Hanks  Center,  1100 
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Pennsylvania  Avemie,  NW , 
Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  March  5  from  9  a.m.- 
ft:30  a.m.  and  March  8  horn  1  p.m.-3  p.m. 
The  topics  will  be  opening  remarks  and 
policy  discussion. 

The  remaining  portions  of  this  meeting 
oo  March  5  from  9:30  a.m.-6:30  p.m., 
March  6-7  from  9  ajn.-6:30  p.m.  and 
March  8  from  9  a.m.  to  1  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
December  11, 1990,  as  amended,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4).  (6)  and 
(9)(B)  of  section  552b  of  title  5,  United 
States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones,  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the  Arts, 
Washington,  DC  20506.  or  call  (202)  682- 
5433. 

Dated:  February  12, 1991. 
Martha  Y.  Jobbs. 

Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  91-3815  Filed  2-15-91:  8:45  am] 
BiuuNa  COOC  nsr-ei-M 


Expansion  Arts  Advfaory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Organizations: 
Dance  &  Music  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
March  11. 1991,  from  9:15  a.m.-6  p.m., 
March  12-14  from  9  a.m.-6  p.m.  and 
March  15  from  9  a  jn.-5:30  p.m.  in  room 
730  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  March  11  from  9:15 
a.m.-10:30  a.m.  and  March  15  from  3 
p.m.-5:30  pjn.  The  topics  will  be  opening 
remarks/general  program  overview  and 
policy  discussion. 

The  remaining  portions  of  this  meeting 
on  March  11  from  10:30  a.m.-6  p.m., 
March  12-14  from  9  a.m.-6  p.m.  and 
March  15  from  9  a.m.  to  3  p.m,  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applications.  In  accordance  with  the 
determination  of  the  Chairman  of 
December  11, 1990.  as  amended,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)  (4).  (6)  and 
(9)(B)  of  section  552b  of  title  5,  United 
States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  ytju  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 202/682-5532.  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 


Martha  Y.  Jones,  Acting  Advisorv 
Committee  Management  Officer, 
National  Endowment  for  the  Arts. 
Washington.  DC  20506,  or  call  (202)  682- 
5433. 

Dated:  February  12. 1991. 

Martha  Y.  |onea. 

Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

[FR  Doc.  91-3818  Filed  2-15-91;  8:45  am) 

BIUJNO  CODE  7S37-01-II 


Folk  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Folk  Arts 
Advisory  Panel  (National  Heritage 
Fellowships  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
March  6-8, 1991.  from  9  a.m.-6  p.m.  in 
room  716  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW., 
Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  appHcations  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
gfven  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
December  11. 1990.  as  amended,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  sut)sections  (c)  (4),  (6)  and 
{9)(B)  of  section  552b  of  title  5,  United 
States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones.  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the  Arts. 
Washington.  DC  20506.  or  call  (202)  682- 
5433. 

Dated:  February  12, 1991. 

Martha  Y.  looas. 

Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

[FR  Doc.  91-3819  Filed  2-15-91:  8:45  am) 
BIUMG  COOC  7SS7-01-M 


Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Services  to  the  Arts 
Overview  Section)  to  the  National 
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Council  on  the  Arts  will  be  held  on 
March  5, 1991.  from  9  a.m.-5  p.m.  in 
room  730  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  for  discussion  will  be 
Introductory  Remarks,  Program  and 
Category  Overview,  Services  to  the  Arts 
Field  Reports,  Services  to  Inter-Arts 
Initiatives  and  Survey  of  the  Field 
Contractual  Agreement. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  dUscretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones.  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the  Arts, 
Washington,  DC  20506,  or  call  (202)  682- 
5433. 

Dated:  February  12. 1991. 
Martha  Y.  Ioom, 

Acting  Director,  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
[FR  Doc.  91-3812  Filed  2-15-91;  8:45  am] 

■LLMO  CODC  7S37-ei-ll 


Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Music  Recording 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  March  6, 1991  from 
9  a  m.-5:30  p.m.  and  March  7  from  9 
a.m.-5  p.m.  in  room  M-09  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue  NW..  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  March  7  from  3:45  p.m.- 


5  p.m.  The  topics  will  be  policy 
discussion  and  guidelines  review. 

The  remaining  portions  of  this  meeting 
on  March  6  from  9  a.m.-5  p.m.  and 
March  7  from  9  a.m.-3:45  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
December  11. 1990.  as  amended,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsections  (c)  (4).  (6)  and 
(9)(B)  of  section  552b  of  title  5.  United 
States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
pubhc. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  (^scretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Washington, 
DC  20506,  202/682-5532.  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones.  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the  Arts, 
Washington,  DC  20506,  or  call  (202)  682- 
5433. 

Dated:  February  12. 1991. 
Martha  Y.  Jones. 

A  cting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  91-3816  Filed  2-15-91:  8:45  am) 
BILUNQ  CODE  7S37-«1-«i 


Theater  Advisory  Panei;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Professional  Theater 
Companies  Planning  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  March  4. 1991.  from  9:30  a.m.- 


5:30  p.m.  in  room  M-07  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20506. 

This  meeting  will  be  open  to  the  ' 
public  on  a  space  available  basis.  The 
topics  for  disciission  will  be  Opening 
Remarks  and  discussion  of  issues  facing 
Professional  Theater  Companies  Panels. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  Chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506.  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones,  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the  Arts, 
Washington,  DC  20506,  or  Call  (202^682- 
5433. 

Dated:  February  12, 1991. 
Martha  Y.  Jonn. 

Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Alts 
[FR  Doc.  91-3813  Filed  2-15-91:  8:45  am). 

MLUNQ  COOE  7537-01-M 


Theater  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Professional  Theater 
Companies  Prescreening  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  March  5-6, 1991  from  9:30  a.m.- 
5:30  p.m.  in  room  M-07  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
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given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
December  11. 1990,  as  amended,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsections  (c)(4).  (6)  and 
(9)(B)  of  section  S52b  of  title  5.  United 
States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones.  Acting  Advisory 
Committee  Management  Officer. 
National  Endowment  for  the  Arts, 
Washington.  DC  20506.  or  call  (202)  682- 
5433. 

Dated:  February  12, 1991. 
Martha  Y.  |ones. 

Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  91-3814  Filed  2-15-91:  8:45  am] 

MLUNQ  CODE  7S37-01-M 


Visual  Arts  Advisory  Panel;  Amended 
Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Visual  Artists  Forum 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  March  6-7, 1991 
from  9  a.m.-6  p.m.  and  March  8  from  9 
a.m.-5  p.m.  in  room  714  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW..  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  March  8  from  3:30  p.m.- 
5  p.m.  The.  topics  will  be  policy  and 
guidelines  discussion. 

The  remaining  portions  of  this  meeting 
on  March  6-7  from  9  a.m.-6  p.m.  and 
March  6  from  9  a.m.-3:30  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommenda...on  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
December  11. 1990.  as  amended,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)  (4),  (6)  and 
(9){B)  of  section  552b  of  title  5,  United  ^ 
States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 


employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506.  202/682-5532.  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones,  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the  Arts, 
Washington,  DC  20506.  or  call  (202)  682- 
5433. 

Dated:  February  12. 1991. 
Martha  Y.  Jone*. 

Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  91-3817  Filed  2-15-91:  8:45  am] 

BILUNG  COOE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-461] 

Illinois  Power  Co.,  et  al.;  Clinton  Power 
Station,  Unit  No.  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  temporary 
exemption  from  the  requirements  of 
appendix  J  to  10  CFR  part  50  to  Illinois 
Power  Company,'  (the  licensee),  for  the 
Clinton  Power  Station,  Unit  No.  1, 
located  in  Harp  Township,  DeWitt 
County,  Illinois. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  a 
temporary  exemption  from  requirements 
contained  in  sections  III.B.3  and  III.C.3 
of  appendix  J  to  10  CFR  part  50,  which 
states,  in  part,  that  "*  *  *  the  combined 
leakage  rate  for  all  [containment] 
penetrations  and  valves  subject  to  Type 
B  and  C  tests  shall  be  less  than  0.60  La." 

The  proposed  action  is  in  accordance 
with  the  licensee's  request  for  a 
temporary  exemption  dated  January  18, 
1991. 


*  Illinois  Power  Company  ii  authorized  to  act  ai 
agent  for  Soyland  Power  Cooperative.  Inc  and  has 
exclusive  responsibility  and  control  over  the 
physical  construction,  operation  and  maintenance 
of  the  facility. 


The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  requirements  of  sections 
III.B.3  and  III.C.3  of  appendix  J  to  10 
CFR  part  50  would  not  be  satisfactorily 
met  if  the  current  air  leakage  of 
feedwater  containment  isolation  valves 
1B21-F032A(B)  were  to  be  included  in 
the  overall  Integrated  Leak  Rate  Test 
(ILRT)  total. 

The  two  feedwater  containment 
penetrations  for  which  this  exemption  is 
needed  consist  of  two  check  valves  and 
a  remote-manual  motor-operated  gate 
valve  (gate  valve)  in  series. 

The  situation  was  identified  after 
performing  extensive  refurbishing  on  the 
outboard  feedwater  containment 
isolation  check  valves  (1B21-F032A(B)) 
during  the  current  refueling  outage. 
Although  the  F032A(B)  check  valves 
passed  a  1000  psig  wateriest  performed 
in  accordance  with  section  XI  of  the 
ASME  Code,  they  failed  an  air  test 
pursuant  to  appendix  J. 

In  a  discussion  with  the  licensee  on 
January  8. 1991,  the  staff  indicated  that 
this  penetration  leakage  should  be 
calculated  utilizing  the  check  valve  with 
the  highest  leakage  rate.  Prior  to  the 
January  8, 1991  discussion,  the  hcensee 
calculated  the  feedwater  penetation 
leakage  based  on  the  valve  with  the 
second  highest  leakage.  Utilizing  this 
methodology,  the  licensee  took  credit  for 
the  shut  gate  valve  and  assumed  the 
valve  with  the  lowest  leakage  failed  to 
open.  A  conservative  calculation  of 
penetration  leakage  would  include  the 
two  boundaries  left  for  containment 
isolation.  This  would  result  in  a 
penetration  leakage  calculation  equal  to 
the  leakage  of  the  valve  with  the  lowest 
individual  leakage  of  the  two  remaining 
boundaries.  The  staff  indicated  to  the 
licensee  that  the  gate  valves  should  not 
be  counted  as  part  of  the  containment 
boundary,  at  least  for  the  time  it  is  open, 
because  they  do  not  respond  to  an 
automatic  containment  isolation  signal. 

The  design  of  the  1B21-F032A(B) 
check  valve  differs  from  the  design  of 
the  inboard  check  valve  (1B21- 
FOIOA(B)),  in  that  the  F032A(B)  check 
valve  utilizes  a  tilting  disc  and  hard  seat 
while  the  F010A(B]  check  valve  utilizes 
a  soft  seat  design.  The  soft  seat  design 
of  the  F010A{B)  check  valve  makes  it 
easier  forthese  valves  to  pass  the 
appendix  J  air  test.  The  licensee  stated 
in  its  request  that  a  permanent  and 
effective  solution  (most  likely  involving 
changes  to  the  current  design)  is 
required  to  consistently  obtain 
acceptable  air  leakage  results  for  the 
F032A(B)  check  valves.  The  licensee  has 
also  indicated  that  several  months 
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would  be  required  to  identify  and 
evaluate  the  alternatives,  adc^it  the  best 
alternative,  procure  the  required 
materials,  and  implement  the  needed 
changes. 

Based  on  the  above  discussion  and 
tin  licensee's  commitment  to  address 
the  PD32A(B)  check  valve  air  leakage 
problem  adequately,  the  staff  has 
determined  that  there  is  sufficient  need 
for  the  proposed  action. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission's  staff  has 
determined  that  granting  the  proposed 
exemption  would  not  significantly 
increase  the  probability  or  amount  of 
expected  containment  leakage  and  that 
containment  integrity  would  thus  be 
maintained.  Consequently,  the 
probabihty  of  accidents  would  not  be 
increased,  nor  would  the  post-accident 
radiological  releaases  be  greater  than 
previously  determined.  Neither  would 
the  proposed  exemption  otherwise 
affect  radiological  plant  effluents. 
Therefore,  the  Commission's  staff 
concludes  that  there  are  no  significant 
radidogical  environmental  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  a  change  to 
surveillance  and  testing  requirements.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  exeo^tion. 

Alternative  to  the  Propoeed  Action 

Since  the  Commission  concluded  that 
there  are  no  sigmficant  environmental 
impacts  associated  with  the  proposed 
action,  any  alternatives  would  have 
either  no  or  greater  environmental 
impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  attributed  to  the  facility  but 
would  result  in  a  prolonged  and  costly 
extension  to  the  current  refueling 
outage. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resoorces  not  prevknisiy  considered 
in  the  "Final  Enviroimentat  Statement 
Related  to  the  Operatioii  of  Clinloa 
PD%ver  Statkxi.  Unit  No.  1."  Arted  May 
1982. 


Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
dated  January  18, 1991,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC 
20555  and  at  the  Vespasian  Warner 
Public  Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  February  1991. 

For  the  Nuclear  Regulatory  Commission. 
John  N.  Hannon. 

Director,  Project  Directorate  111-3.  Division  of 
Reactor  Projects  Ul/IV/V,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  91-3843  Filed  2-15-m:  8:45  am] 

MUNMCOOC  TSM-ei-M 


[DoclHtNaSO-602] 

University  of  Texas;  Envlroninenlil 
Assessment  and  nrtdlng  of  No 
Significant  Impact 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
issuance  of  an  extension  to  the  latest 
construction  completion  date  specified 
in  Construction  Permit  No.  CPRR-123 
issued  to  the  University  of  Texas  (UT  or 
the  applicant)  for  the  TRIGA  Mark  II 
Research  Reactor.  The  facility  is  located 
on  the  applicant's  site  at  the  University 
of  Texas  Balcones  Research  Center  in 
Austin,  Texas. 

EoviitMuneotal  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  extend  the 
latest  construction  completion  date  of 
Construction  Permit  No.  CPRR-123  to 
June  30, 1901.  The  proposed  action  is  in 
response  to  the  applicant's  request 
dated  November  20, 1900,  as  modified 
by  letter  dated  December  11.  lOOa 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
allow  time  to  close  open  items  identified 
by  the  Commission's  inspectioD  program 
and  to  allow  time  far  the  applicant  to 
complete  submission  of  the 


documentation  reqnh«d  to  support 
issuance  of  the  Facility  Operating 
License. 

Enviroiuneatal  Impact  of  the  Proposed 
Action 

Since  the  proposed  action  involves 
extending  the  construction  permit,  there 
are  no  radiological  impacts  associated 
with  this  action.  The  impacts  that  are 
involved  are  ail  non-radiological  and  are 
associated  with  continued  construction. 
The  impact  of  construction  was 
evaluated  in  the  Environmental 
Assessment  prepared  as  part  of  the  NRC 
staff's  review  dated  May  13, 1965  of  the 
UT  construction  permit  apptication. 

Based  on  the  foregoing,  the  NRC  staff 
concludes  that  the  proposed  extension 
of  the  construction  permit  would  have 
no  significant  environmental  impact. 

Alternatives  Considered 

Since  we  have  concluded  that  there  is 
no  significant  environmental  impact 
associated  with  this  construction  permit 
extension,  any  alternatives  will  either 
have  no  significant  impact  or  greater 
impact  than  the  proposed  action. 

A  possible  alternative  to  the  proposed 
action  would  be  to  deny  the  request. 
Under  this  alternative,  the  appUcant 
would  not  be  able  to  complete 
construction  of  the  facility.  This  would 
result  in  denial  of  the  benefit  of 
research,  education,  and  training.  This 
option  would  not  eliminate  the 
environmental  impacts  of  construction 
already  incurred. 

If  construction  were  halted  and  not 
completed,  site  redress  activities  would 
restore  small  areas  to  their  original 
state.  This  would  be  a  slight 
environmental  benefit,  but  much 
outweighed  by  the  educational  and  ' 
economic  losses  from  denial  use  of  a 
facility  that  is  nearly  completed. 
Therefore,  this  alternative  is  rejected. 

Another  alternative  is  to  take  no 
action  on  the  request  for  extension.  The 
construction  permit  would  not  be 
deemed  to  have  expired  until  the 
application  has  been  finally  processed 
(10  CFR  2.109).  In  effect  the  consUniction 
permit  could  be  in  effect  as  long  as  no 
action  was  taken  on  a  timely  apphcation 
for  an  extension.  To  take  no  action  on 
the  applicant's  request  would  not  be 
responsive;  therefore,  this  alternative  is 
rejected. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  other  than  those  evaluated  in 
the  Environmental  Assessment  prepared 
as  part  of  the  NRC  staff's  review  dated 
May  13, 1965  of  the  UT  construction 
permit  appflcatfon. 
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Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the 
applicant's  request  and  applicable 
documents  referenced  therein  that 
support  this  extension.  The  NRC  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  this  action.  Based  upon 
the  environmental  assessment,  we 
conclude  that  this  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  details  with  respect  to  this  action, 
see  the  request  for  extension  dated 
November  20, 1990,  as  modified  by  letter 
dated  December  11, 1990,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
Gelman  Building,  2120  L  Street  NW., 
Washington.  DC  20555. 

Dated  at  Rockville,  Maryland  this  12th  day 
of  February  1991. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director.  Non-Power  Reactors, 
Decommissioning  and  En  vironmental  Project 
Directorate.  Division  of  Advanced  Reactors 
.  and  Special  Projects.  Office  of  Nuclear 
Reactor  Regulation. 

|FR  Doc.  91-3846  Filed  2-15-91;  8:45  am| 

BILUNO  COOE  7590-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on  Human 
Factors;  Meeting 

The  Subcommittee  on  Human  Factors 
will  hold  a  meeting  on  March  6, 1991, 
room  P-110,  7920  Norfolk  Avenue, 
Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  March  6, 1991 — 3  p.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review  the 
proposed  rule  on  training  and 
qualification  of  civilian  nuclear  power 
plant  personnel. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 


During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Herman  Alderman 
(telephone  301/492-7750)  between  7:30 
a.m.  and  5:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Dated:  February  11, 1991. 
Gary  R.  Quittschreiber, 
Chief  Nuclear  Reactors  Branch. 
(FR  Doc.  91-3841  Filed  2-15-91;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on 
Advanced  Pressurized  Water 
Reactors;  Meeting 

The  Subcommittee  on  Advanced 
Pressurized  Water  Reactors  will  hold  a 
meeting  on  March  6, 1991,  room  P-110, 
7920  Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance.  The  agenda  for  the 
subject  meeting  shall  be  as  follows: 
Wednesday.  March  6, 1991-8:30  a.m. 
until  3  p.m. 

The  Subcommittee  will  discuss  ABB 
Combustion  Engineering's  System  80-1- 
Standard  Plant  Design:  (1)  Chapter  15- 
Accident  Analyses,  and  (2)  Seismic 
methodologies  used  for  the  System  80-f- 
design. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 


far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  Combustion 
Engineering,  NRC  staff,  their 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  member,  Mr.  Thomas  S.  Rotella 
(telephone  301/492-8972)  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Dated:  February  12, 1991. 
Gary  R.  Quittschreilier, 
Nuclear  Reactors  Branch. 
[FR  Doc.  91-3840  Filed  2-15-91;  8:45  am] 

BILUNG  CODE  7S9»-01-M 


[Docket  No.  50-312-OI>  ASLBP  No.  91- 
634-06-OIJk] 

Sacramento  Municipal  Utility  District; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  §  2.105,  2.700,  2.702, 
2.714,  2.714a,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  to 
preside  over  the  following  proceeding. 

Sacramento  Municipal  Utility  District, 
Rancho  Seco  Nuclear  Generating  Station, 
Facility  Operating  License  No.  DPR-54. 
(Possession  Only  Ljcense). 

Thia  Atomic  Safety  and  Licensing 
Board  is  being  designated  pursuant  to 
the  provisions  of  an  Order  issued  by  the 
Commission  on  January  30, 1991, 
concerning  a  request  by  the  Sacramento 
Municipal  Utility  District  (Licensee)  for 
an  amendment  to  its  license  to  operate 
the  Rancho  Seco  Nuclear  Generating 
Station  located  in  Sacramento  County  in 
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the  State  of  California.  The  amendment 
would  change  the  lioenae  from  one 
which  authorizes  the  Licensee  to 
"possess,  use,  and  operate"  Rancho 
Seco  Nuclear  Generating  Station  to  one 
which  authorizes  the  Licensee  to 
"possess,  use  bat  not  operate  the 
facility"  (a  possession  only  bcense).  See 
also  55  FR  41280  (October  10. 1990). 

The  Board  is  comprised  of  the 
following  administrative  judges: 
John  H  Frye.  IIL  Chairman.  Atomic 

Safety  and  Licensing  Board  Panel, 

U.S.  Nuclear  Regulatory  Commission, 

Washington,  DC  20555 
Richard  F.  Cole,  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission.  Washington. 

DC  20555 
Frederick  J.  Shon,  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 
'  Regulatory  Commission.  Washington. 

DC  20555. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
judges  in  accordance  with  10  CFR  2.701. 

Issued  at  Bethesda.  Maryland  this  11th  day 
of  February  1991. 

Robert  M.  Lazo, 

Acting  Chief  AdminiatrativB  Judge.  Atomic 

Safety  and  Licensing  Board  Panel 

(FR  Doc.  91-3842  Filed  Z-\S-9l.  8:45  am] 

BnXMOCOOC  7$M)-01-« 


(Docket  No.  50-346) 

Tolodo  Edison  Co.,  at  aL;  Imumic*  of 
AiTMndmont  to  Facility  Oparating 
Ucanaa 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  153  to  Facility 
Operating  License  No.  NPF-3,  issued  to 
The  Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Davis-Besse  Nuclear  Power  Station.  Unit 
No.  1  (the  facility)  located  in  Ottawa 
County.  Ohio.  The  amendment  was 
effective  as  of  the  date  of  its  issuance. 

The  amendment  allowed  the  main 
steam  safety  valve  (MSSV)  setpoints 
and  the  required  minimimi  number  of 
valves  to  bie  more  consistent  with  the 
requirements  of  ASME  Boiler  and 
Pressure  Vessel  Code.  It  also  redefined 
the  relationship  between  the  total 
operable  MSSV  relieving  capacity  per 
steam  generator  and  the  reduced 
Reactor  Protection  System  High  Flux 
Trip  setpoint. 

The  application  for  the  saiesdmeiit 
complies  with  the  standards  and 


requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  ndes  and  regnlations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Fadval  Regbter  on 
May  24. 1988  (53  FR  18631).  No  request 
for  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

For  further  details  with  respect  to  this 
action  see  (1)  The  application  for 
amendment  dated  March  4, 1968,  as 
supplemented  May  4  and  December  6, 
1966,  (2)  Amendment  No.  153  to  License 
No.  NPF-3,  (3)  the  Commission's  related 
Safety  Evaluation  dated  February  8, 
1991,  and  (4)  the  Environmental 
Assessment  dated  September  26, 1990 
(55  FR  38329).  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street,  NW..  Washington.  DC, 
and  at  the  University  of  Toledo  Library, 
Documents  Department  2601  Bancroft 
Avenue,  Toledo,  Ohio  4360& 

A  copy  of  items  (2),  (3)  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects 
III/IV/V. 

Dated  at  Rodmlle.  Maryland,  this  Bth  day 
of  February  IflSl. 

For  the  Nuclear  Regulatory  Coaunission. 
Dominic  C.  Dilanoi.  Sr.. 
Project  Manager,  Project  Directorate  IU-3, 
Division  of  Reactor  Projects— III/IV/V. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc  91-3844  Filed  2-15-41:  8:45  am] 


[Dodnt  No.  50-02*] 

YankM  Atomic  Etoctric  Co.; 
Conaicionriion  of  taausncoof 
AnMndnMnt  to  FttcMly  Oparating 
Ucanaa  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR-3, 
issued  to  Yankee  Atomic  Electric 
Company,  for  operation  of  the  Yankee 
Nuclear  Power  Station  (YNPS)  located 
in  Rowe,  Massachusetts. 

The  amendment  wouU  allow  YNPS  to 
operate  with  fewer  detector  thimbles 
while  maintaining  sufficient  data 
collection  capabihty  to  aaaure  that 


operation  of  the  YNPS  core  remains 
within  licensed  limits.  The  current' 
Technical  Specification  governing 
operability  of  the  Incore  Instrumentation 
System  requires  that  a  minimum  of  12 
neutron  detector  thimbles  be  operable 
with  at  least  two  per  core  quadrant 
whenever  the  system  is  used  for  core 
power  distribution  measurements.  This 
proposed  change  reduces  the  minimum 
number  of  thimbles  to  nine  ami  reduces 
the  minimum  number  of  thimbles  per 
quadrant  to  one. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  21, 1991,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW.. 
Washington.  DC  20555  and  at  the  Local 
Pubhc  Document  Room  located  at 
Greenfield  Community  College.  1 
College  Drive,  Greenfield, 
Massachusetts  01301.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  wrill  rule  on  the  request  and/or 
petition;  and  the  Secretary  at  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specificaUy  explain  the  reasons 
why  intenrention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  onder  die  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 


i^edecal 


er  y  Voi.  S6,  No.  33  /  Tueaday.  Febraary  18.  IMl  /  Notioes 


nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  prooeediag:  and  (3)  tiie  possible 
effect  of  any  order  which  may  be 
entered  a  the  proceeding  on  the 
petitioner's  Interest  The  petition  should 
also  identify  the  specific  aapect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  fded  a  petition  lor 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  (he 
Board  up  to  fifteen  (15)  days  prior  to  <!» 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  suoh  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  below. 

Net  later  thaa  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issues  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  oootention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicarrt  on  a  material  issue  of  law 
or  faot.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opporutunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Dodceting  and  Services  Branch,  or  may 


be  Slivered  to  the  ComaissioB's  Public 
Document  Room,  the  Gehnan  Bnilding, 
2\3D  L  Street  NW.,  Washii^ton.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  iast  ten  (10) 
days  of  the  aotioe  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commisaion  by  a  toU-free  telephone 
call  to  Western  Union  at  l-(800)  32&- 
«000  (in  Missouri  l-(800j  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  IdentificatioB  Number  3737 
and  the  following  message  addressed  to 
Project  Directorate  1-3:  petitioner's 
name  and  telephooe  number:  date 
petition  was  siaaled:  plant  name:  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  oopy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel  U.S. 
Naclear  Regulatory  Commission, 
Washington.  DC  20555.  and  to  Thomas 
Dignan,  Esquire,  Ropes  and  Gray.  One 
International  Place.  Boston, 
Massachusetts  02110^2624,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  28, 1991, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC  20555.  and 
at  the  Local  Public  Document  Room, 
Greenfield  Community  College,  1 
College  Drive,  Greenfield, 
Massachusetts  031t)l. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  February,  ISOl. 

For  tlie  Nudear  Regulatory  Commission. 

SuaanF.StHmkmaa. 

Acting  Director.  Project  Directorate  1-3. 
Division  of  Reactor  Projects— I/IJ,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  »l-3845  Ffled  2-15-91;  8:45  am] 
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OFFICE 
MANAGEMENT 


Proposad  Information  Collactlon 
Submitted  to  0MB  for  Clearance 


agbct:  Office  of  Persoand 

Management. 

action:  Notice. 


summary:  in  scoordance  with  the 
Paperwork  Reduction  Act  of  1980,  (44 
U.S.C.  chapter  35),  this  notice  anno'unces 
a  request  submitted  to  ONffi  for 
clearance  for  OWkd  Form  1601,  Survey  of 
Computer  Specialists,  a  pilot 
questionnaire  to  collect  quality  indicator 
data  from  a  sample  of  Computer 
Specialists  in  the  non-Federal  sector. 
These  data  will  be  used  to  aseess  the 
quality  of  Federal  incumbent  Computer 
Specialists  in  relation  to  quality  levels 
and  trends  in  ^  non-Federal  sector. 
This  questionnaire  is  part  of  a  series  of 
studies  to  assess  and  monitor  the 
quality  of  the  Federal  workforce  being 
implemented  by  the  Office  of  Persoimel 
Research  and  Oevelc^unent  to  meet  the 
President's  objective  "*  *  *  To  improve 
the  quality  and  image  of  the  Federal 
service  through  more  effective 
recruitment,  retention,  performance 
evalsation,  and  compensation 
practices."  OPM  plans  to  use  private 
sector  data  to  aid  in  mterjffeting  the 
results  of  these  series  of  studies. 

Approximately  3,500  private  sector 
Computer  Specialists  are  expected  to 
complete  the  questionnaire  form,  and 
the  form  takes  approximately  60  minutes 
to  complete,  for  a  total  burden  of  3,500 
hours.  For  copies  of  this  proposal,  call 
Ronald  True  worthy  (202)  606-2261. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
21. 1991. 


:  Send  or  deliver  comments 
to:  foseph  Lackey,  Information  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  room  3002, 
Washington,  DC  20503. 

FOR  fVRTHER  IMFOMNATION  CONTACT 
Marilyn  K.  Cowing  (202)  806-0820.  U.S. 
Office  of  Personnel  Management. 

Conrtance  Beny  Newman, 

Director 

[FR  Doc.  91-3860  Filed  2-15-91:  8:45  am] 


6684 


Federal  Register  /  Vol.  56.  No.  33  /  Tuesday,  February  19,  1991  /  Notices 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[IMmm  No.  34-28S73;  Rto  No.  SR-Aitmx- 
90-161 

Self-Reguiatory  Organizations; 
American  Stock  Exchange,  Inc.; 
Proposed  Rule  Change  Relating  to 
Mandatory  Comparison  or  CloseK)ut 
of  Trades  Not  Later  Than  Day  After 
Trade  Date 

February  11. 1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  hereby  is  given  that  the 
American  Stock  Exchange,  Inc. 
("Amex")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
Amex-90-16)  on  July  30, 1990,  and  filed 
an  amendment  thereto  on  August  30, 
1990,  as  described  together  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization  ("SRO").  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons. 

I.  SRC's  Statement  of  the  Terms  of 
Substance  of  the  Proposed  Rule  Change 

The  purpose  of  the  proposal  is  to 
adopt  new  rules  and  amend  or  rescind 
certain  existing  rules  in  order  to 
formalize  the  operational  procedures 
required  for  full  implementation  of  the 
Amex's  electronic  equity  trade 
comparison  facility  known  as  the  Intra- 
Day  Comparison  System  ("IDC").* 
Specifically,  the  proposal  will  add  new 
rule  731  (Resolution  of  Uncompared 
Trades)  that  will  set  forth  in  detail  the 
mechanics  of  resolving  uncompared 
equity  trades  through  the  facilities  of 
IDC.  The  provisions  of  proposed  rule  731 
are  currently  in  full  operation  under  (1) 
The  Commission  order  approving  Amex 
rule  719,  which  provided  the  enabling 
authority  for  Amex  to  require  equity 
transactions  effected  on  the  Amex  to  be 
compared  or  otherwise  closed  out  not 
later  than  one  business  day  after  date 
[i.e.  T+1);  '  (2)  the  Commission  order 
approving  IDC;  *  and  (3)  certain 
operational  booklets  and  circulars 
describing  IDC  operations  that  Amex 


*  15  U.S.C.  78«(b). 

*  For  background  on  IDC,  ••«  S«cuhtie«  Exchange 
Act  Rel.  No.  28068  (May  29.  1990).  55  FR  23324  (Fila 
No.  SR-Amex-90-01).  IDC  refen  to  both;  Amexi 
requirement  (hat  certain  trades  be  compared  or 
closed  out  not  later  than  the  business  day  after 
trade  date  and  the  electronic  post-trade  processing 
necessary  for  such  comparison  or  close-out;  and  (2) 
the  Amex  automated  trade  correction  system  for 
resolving  uncompared  trades. 

*  Securities  Exchange  Act  Rel.  No.  27851  (March 
27. 1980).  55  FR  12750  (File  No.  SR-Amex-ae-OS). 

*  Securities  Exchange  Act  Rel.  No.  28060.  lupra 
note  2. 


has  issued  to  its  membership  over  the 
past  eighteen  months.* 

Additionally,  the  proposal  will  modify 
substantially  five  Amex  rules  to 
incorporate  IDC  terminology  and 
procedures:  (1)  Rule  116  (Opening 
Automated  Report  Service):  (2)  rule  719 
(Next  Day  Comparison);  (3)  rule  720 
(Duty  to  Report  Transactions);  (4)  rule 
721  (Comparison  of  Transactions  Not  To 
Be  Cleared):  and  (5)  rule  722 
(Comparison  of  Transaction  Through  A 
Registered  Clearing  Agency).  The 
proposal  also  will  provide  minor 
conforming  changes  to  rule  234  (Clearing 
of  System  Transactions)  and  rule  728 
(Comparison  Does  Not  Create  Contract). 

The  proposal  also  will  abrogate  four 
Amex  rules  in  their  entireties:  (1)  Rule 
723  (Comparison  of  Transactions 
Excluded  from  Clearance);  (2)  rule  724 
(Floor  Agent  to  Resolve  DKs):  "  (3)  rule 
725  (Comparison  of  DKs  Not  Sent  to 
Floor);  and  (4)  rule  726  (Comparison  of 
Transactions  Not  Included  in  Clearance 
by  Error).  These  rules,  which  deal  with 
manual  trade  correction  procedures, 
were  superseded  by  IDC. 

Although  new  rule  731  will  provide  for 
the  resolution  of  uncompared  equity 
trades  executed  on  the  Amex  not  later 
than  T+1.  new  rule  731 A  will  not 
require  the  resolution  of  uncompared 
bond  trades  until  T+5.'  Rule  729 
(Comparison  on  Seller's  Option 
Contracts  and  "When  Issued"  Special 
Contracts)  will  require  that  written 
contracts  must  be  exchanged  not  later 
than  T+2  in  "seller's  option"  trades  in 
bonds  for  more  than  seven  days  that  are 
not  submitted  to  a  clearing  agency  for 
comparison  pursuant  to  clearing  agency 
rules. 

Sections  4(e)  and  6(g)  of  Article  IV  of 
Amex's  constitution  will  be  amended  to 
delete  references  to  specific  clearing 
agencies  [i.e.,  American  Stock  Exchange 
Clearing  Corporation  and  The  Options 
Clearing  Corporation)  with  respect  to 
Amex  procedures.  These  tie-in 
arrangements  are  being  eliminated  to 
conform  Amex's  constitution  to  current 


•  E.g..  Amex.  "IOC  User's  Guide"  (1989).  Amex 
Floor  Members  Circular  »90-200.  "T-t-1  Comparison 
for  Equities  (IDC)"  (March  8. 1990):  Amex 
Information  Circular  #90-21.  "Change  in  DK 
Procedure  for  T  -(-  2  and  T  -t- 1  Comparison 
Processing"  (January  22. 1990);  Amex  Information 
Circular  sSO-209,  "Amex  Procedures  for  Equity 
Intra-Day  Comparison"  (November  17. 1989);  and 
Amex  Information  Circular  #80-131  "Staffing  of 
Back  Office  and  Trading  Floor"  (August  15. 1969). 

•  The  term  "DK"  or  "Don't  Know"  is  the  Amex 
term  for  uncompared  trades  that  require  further 
action  for  resolution. 

•  Traditionally,  securities  trades  settle  five 
business  days  after  the  trade  day.  IDC  currently 
includes  only  equity  trades  (including  trades 
Involving  stocks,  rights,  and  warrants  but  not  equity 
options)  that  settle  regular  way  and  not  bond 
trades,  which  remain  subject  to  T-f  5  comparison 
rules.  Amex  trades  in  U.S.  Government  securities 


Amex  practices.*  Likewise,  rule  761,  will 
be  amended  so  that  the  term  "registered 
clearing  agency"  will  replace  all 
references  to  National  Securities 
Clearing  Corporation.  Finally,  the 
proposal  includes  technical  amendments 
to  rules  785,  787,  and  788  whereby  the 
term  "member  organization"  will 
replace  the  term  "member  firm  or 
member  corporation"  in  conformity  with 
Amex's  current  usage. 

II.  SRC's  Statement  of  the  Purpose  of, 
and  Statutory  Basis  for,  the  Proposed 
Rule  Change 

In  its  filing  with  the  Commission. 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  SRO's  Statement  of  the  Purpose  of, 
and  the  Statutory  Basis  for,  the 
Proposed  Rule  Change 

1.  Purpose 

The  program  to  provide  next-day 
comparison  or  close-out  of  Amex  equity 
transactions  began  in  September  1989 
with  Amex's  adoption  of  rule  719.  Rule 
719  is  a  broad  enabling  rule  that  requires 
such  transactions  to  be  compared  or 
otherwise  closed  out  not  later  than  one 
business  day  after  the  date  of  trade.' 
Thereafter,  Amex  implemented  next-day 
comparison  on  an  incremental  basis  in 
order  to  minimize  disruptions  to  its 
member  firms  and  to  conform  to  an 
industry-wide  implementatioii 
schedule.'" 

On  January  23, 1990,  as  a  precursor  to 
rule  719's  becoming  fully  effective, 
Amex  filed  with  the  Commission  a 
related  proposed  rule  change  that 
implemented  Amex's  IDC  ("IDC 

already  settle  on  T-f  1.  Accordingly,  the 
Commission  expects  Amex  to  expand  IOC  to 
include  corporate  bond  trades. 

*  Amex  eliminated  mandatory  tie-in  procedures 
with  specific  clearing  agencies  in  1978.  See 
Securities  Exchange  Act  Rel.  No.  14636  (April  7. 
1978),  43  FR  15819  (File  No.  SR-Amex-77-31).  That 
rule  change  rescinded  forty-five  Amex  rules 
containing  clearing  agency  tie-in  provisions.  The 
approval  order  noted,  however,  that  the  list  was 
incomplete  and  would  require  additional  r^le 
changes  to  finish  the  task  of  eliminating  all  tie-in 
provisions. 

*  The  Commission  approved  Amex's  rule  710  on 
March  27. 1990.  See  iupra  note  2. 

"  During  this  period,  the  New  York  Stock 
Exchange.  Inc.  ("NYSE")  implemented  a  similar 
rule.  NYSE  rule  130.  requiring  comparison  or  close- 
oul  not  later  than  T-fl.  Securities  Exchange  Act 
Rel.  No.  26027  (March  14. 1980).  54  FR  11470  (SEC 
File  No.  SR-NYSB-68-367). 
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praposet").  ^Mt  rale  filing  ile<tatled 
caitain  operational  procedures  and 
systems  being  put  ia  {dace  to  facatitsle 
the  implemoitatian  of  next-day 
comparison.  1^  Coramtssion  aipproved 
the  IOC  proposal  «i  May  29. 1990.'  * 
Also  ••  a  part  of  the  impiementation  of 
next-^day  compaiuaB  or  close-out,  Aatex 
issued  related  Information  Circulars 
describing  IDC  operational  procedures 
to  its  membership. '  *  The  purpose  of  this 
proposed  rule  filing  is  to  formalize  those 
operational  procedures  by  adopting  new 
rules  or  amending  existing  rules. 

2.  Bans 

io  general,  the  proposed  rule  changes 
are  consistent  with  section  9{b)  of  the 
Act  In  particular,  the  proposed  rule 
changes  further  te  objectives  of  section 
6(b)(5)  in  that  they  foster  cooperation 
and  ooordUiiaSan  widi  persons  engaged 
in  regulating,  clearing,  settbng, 
processiag  inftmnation  with  respect  to, 
and  faciUtfltii^  transactions  in 
securities. 

B.  SRO's  Statement  on  Burden  on 
Competition 

The  proposed  rule  changes  will 
impose  no  burden  on  competition, 

C  SRO's  Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fi-am 
Members,  Participants  or  Others 

No  written  conunents  were  solicited 
or  received  with  respect  to  &e  proposed 
rule  chsages. 

III.  Date  of  Effectiveness  of  the 
Proposed  Side  Change  and  Timing  lor 
Cosasrissi—  AcBon 

Wifliin  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  w4iich  the  SRO  consents,  the 
Commission  will  (A)  By  order  approve 
such  proposed  ruk  change  or  (B) 
institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Selidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  snd  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 


all  written  Statements  -with  respect  to 
the  proposed  rule  changes  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  ^e  proposed 
rule  changes  between  the  Commission 
and  any  person,  trther  than  those  that 
may  be  withheld  from  the  publk  in 
accordance  with  the  provisions  <^  5 
U.S.C.  552.  MoU  be  available  for 
inspection  andcopying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Wasfaington,  DC 
20549.  Copies  of  sudi  filing  also  will  be 
available  ior  inspecdon  and  copying  at 
the  principal  office  of  the  Aaex.  All 
submissions  sfaooU  refer  to  the  File 
Number  SR-Amex-90-16  and  should  be 
submitted  by  March  12, 1991. 

For  the  Commission  by  the  Division  «f 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  MCFadand, 

Deputy  Secretary. 

(FR  Doc.  91-37S2  Filed  2-15-41:  8:45  am] 
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S«lf>R0gulatory  OrgantisitlonB; 
Depository  Trust  Co^  fiioflo*  of  FMing 
ana  anineamB  cmc8¥Mwn  or 
Proposed  Rule  Changs  Concaming 
Revlsad  Service  Fees 

Februny  a  1891. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Acf'J ',  Botice  is  hereby  given  that  on 
January  25. 1901,  The  Depositary  Trust 
Company  ("DTC"]  filed  with  the 
Securities  and  Exchange  Commission 
("Commissitm")  the  proposed  rute 
change  as  clescribed  in  Items  I,  U  and  III 
below,  which  items  have  been  prepared 
by  the  selfrregulatoiy  oiganication.  The 
Commissioa  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Seff-Regolatory  Organizstion'B 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Ride  Change 

DTC  is  filing  the  proposed  rule  change 
to  revise  its  fee  schedule  in  accord  with 
its  estimated  1991  service  costs. 

II.  Self-Regulatory  Organization's 
Statement  oi  the  Puipoce  of,  and 
Statutory  Basis  iot,  Ihe  Proposed  Rule 
Change 

In  its  filing  with  the  Commission.  DTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proptjsed 
rule  change  and  discussed  any 
connnents  it  received  on  the  proposed 


' '  See  supra  note  2. 
■'See supra  note  5. 


■>  17  CFR  20O.3O-3(a)(12). 
'  15  U.S.C.  78a(b)(l). 


rule  change.  The  text  of  these 
statements  may  be  examined  at  '^e 
places  specified  in  Uem  IV  below.  DTC 
has  prepared  summaries,  set  fotfh  \r 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-RegatatoryOrganizaSon^ 
Statement  ofAe  Parposeaf,  and 
Statatory  Basis  for.  the  Proposed  Rode 
Choice 

The  puipose  of  the  proposed  mte 
change,  which  "wiH  be  effective  for 
services  provided  after  Febmsry  28, 
1991,  is  to  adjust  the  fees  t^arged  for 
various  services  to  bring  them  closer  to, 
or  to,  their  respective  estimated  service 
costs  fior  1991. 

Prior  to  1985,  DTC  attempted  to  relate 
service  fees  to  their  respective  servioe 
costs  at  intemwals  of  several  years. 
During  these  intervals,  unit  servioe  costs 
could  diverge  substantially  frosi  current 
fees,  necessitating  large  changes  when 
service  fees  were  realigned  with  their 
costs.  To  prevent  such  divergence  after 
adopting  major  fee  changes  at  its 
December  1985  meethig  which  moved 
toward  cost-based  fees,  the  DTC  Board 
then  adopted  and  armounced  a  new 
procedure,  as  foUows: 

In  adopting  new  fees,  the  Board  also 
declared  its  belief  and  intention  thai  DTC 
shaiiM  iwise  its  tiasic  fee  schedule  each  year 
80  that  through  modest  changes  ^radoally 
over  approximately  five  years,  DlC  service 
fees  will  be  based  on  service  cost  in  the 
absence  of  policy  coBsideratioas  whidh 
would  justify  limited  exceptions.  l.arge 
changes  in  service  fees  after  intervale  of 
several  yean  would  tiiercAjy  lie  avoided. 

The  preserit  fee  schedule  for  DTC 
services,  which  became  effective  in 
early  1990,  resnhed  from  the  fourth  of 
those  annual  revisions.  Continuing  to 
follow  the  procedure  emmciated  abtrve, 
the  depository's  Board  recenfly 
completed  a  review  of  DTC's  estimated 
service  costs  for  1991  and  has  adopted 
modest  changes  in  a  number  of  major 
service  fees  designed  to  move  those  fees 
closer  to  estimated  1991  service  costs. 

The  proposed  rule  change  is 
consistent  wUk  the  requirements  of 
sectioB  17(A)  of  the  Ad  and  the  rules 
and  regulatioDS  tfaeresnder  apqiiia^ile  to 
DTC  because  the  fees  vrill  more 
equitably  be  allocated  among  OTC 
participants. 

(B)  Self-Regulatory  Organization  "s 
Statement  on  Burden  cm  Competition 

DTC  does  <iot  believe  tiiat  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  oeoessary  or 
appropriate  in  furtherance  of  the 
purposes  of  (he  Act. 
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Self-Regulatory  Organization  'a 
Statement  on  Comments  on  the 
Propoeed  Rule  Change  Received  from 
Members,  Participants  or  Others 

DTC  informed  participants  and  other 
users  of  its  services  of  the  proposed  rule 
change  by  a  memorandum  dated 
January  18, 1991.  entitled  "1991" 
Revisions  of  DTC  Service  Fees." 
Because  participants  have  supported 
gradual  moves  toward  cost-based  fees 
in  the  past  and  because,  overall,  the 
subject  fee  changes  are  modest,  a  formal 
period  for  participant  comment  was  not 
considered  necessary  this  year. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b](3](A] 
of  the  Act  and  subparagraph  (e)  of  the 
rule  19b-4  thereunder,  because  the 
proposed  rule  change  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  self-regulatory 
organization.  At  any  time  within  60  days 
of  the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Sdidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimtents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  wiU  be  avaUable  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room  at 
the  address  above. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  the  file 
Number  SR-DTC-91-02  and  should  be 
submitted  by  March  12, 1991. 


For  tha  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Mafgarat  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc  91-3763  Filed  2-15-01;  8;45  am] 
■NXINQ  COM  Sei«-01-M 


(ReL  No.  34-2M72;  File  Na  SR-N8CC-91- 
011 

S«lf-n«9ulatory  Organizations; 
Nationat  Sacuritlaa  Claarlng  Corp.; 
RNng  of  Propo— d  Rula  Chang* 
Regarding  Amandmant  to  Sacurltis* 
Claaring  Qroup  Agraamant 

February  11, 1901. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
January  15, 1991,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Conunission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
NSCC-91-01)  as  described  in  Items  I.  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization  ("SRO").  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  SRO't  Statement  of  the  Terms  of 
Substance  of  the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
an  amendment  to  the  Securities  Clearing 
Group  ("SCG")  Agreement  that  will 
allow  Participants  Trust  Company 
("PTC")  to  become  a  member  of  SCO. 

n.  SRO's  Statement  of  the  Purpose  of. 
and  Statutory  Basis  for,  the  Proposed- 
Rule  Change 

In  its  filing  with  the  Conunission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B],  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(AJ  SRO's  Statement  of  the  Purpose  of 
and  Statutory  Basis  for,  the  Proposed 
Rule  Change 

(1)  Purpose 

The  SCG  was  formed  in  1988  by  the 
following  seven  clearing  agency  SROs: 
NSCC  The  Depository  Trust  Company, 


Midwest  Clearing  Corporation,  Midwest 
Securities  Trust  Company,  The  Options 
Clearing  Corporation,  Philadelphia 
Depository  Trust  Company,  and  Stock 
Clearing  Corporation  of  Riiladelphia. 
The  goal  of  the  SCG  is  to  identify  and 
create  procedures  to  minimize  risks 
posed  by  participants  in  more  than  one 
clearing  agency  SRO.  In  order  to  achieve 
this  goal,  the  SCG  members  share 
appropriate  financial,  operational,  and 
clearing  data  on  their  common 
participants. 

The  SCG  Agreement  sets  forth  the 
purpose  of  the  group,  the  method  of 
participation  in  the  group,  and  the  legal 
considerations  relevant  to  the  SCG's 
goals.'  The  SCG  Agreement  was  filed 
with  the  SEC,  and  authority  for  the 
above-named  SROs  to  enter  into  the 
SCG  Agreement  and  form  SCG  was 
granted  by  Commission  order.'  The  SCG 
Agreement  has  been  amended  to  allow 
Boston  Stock  Exchange  Clearing 
Corporation  ("BSECC"),  MBS  Clearing 
Corporation  ("MBSCC"),  and 
Government  Securities  Clearing   . 
Corporation  ("GSCC")  to  become  SCG 
members.* 

At  an  SCG  meeting  held  on  December 
19, 1990,  the  SCG  members  voted  to 
allow  PTC  to  become  a  party  to  the  SCG 
Agreement  and  a  member  of  SCG. 
NSCC  and  the  other  SCG  members 
believe  that  PTC's  ifarticipation  in  SCG 
will  contribute  toward  SCG's  goals. 

The  Commission,  in  its  order 
approving  SCG,  stated  that  a  nexus 
exists  among  SCG-SROs  because  of:  (1) 
Common  participants;  (2)  interfaces 
through  which  clearing  agencies  offer 
access  to  participants  in  or  services 
offered  by  other  clearing  agencies;  (3) 
shared  operational  and  financial 
exposure;  and  (4)  common  regulatory 
responsibilities.  The  Commission  further 
stated  that  the  development  of  a  formal 
organization  to  further  these  entities' 
obligations  is  in  accordance  with  the 
National  Clearance  and  Settlement 
System.* 

PTC  is  a  clearing  agency  *  and  self- 
regulatory  organization  ^  that  clears  and 


*  17  CFR  20.30-3(aHl2). 
>  IS  use  78«(b). 


*  For  the  text  of  the  SCG  Agreement,  lee 
Securities  Exchange  Act  Rel.  No.  26300  (November 
21. 1988),  53  FR  48353. 

*  Securities  Exchange  Act  Rel.  No.  27044  (July  18. 
1989),  54  FR  30063. 

*  Securities  Exchange  Act  Rel.  Nos.  278S0  (March 
27, 1990).  55 FR  12781  (order  approving  BSECCs and 
MBSCC's  admission  to  SCGh  28158  (|une  28. 1990). 
55  FR  28116  (order  approving  CSCC't  •amission  to 
SCG). 

*  See  Supra  note  3. 

*  15  use  78a(23)(A). 
'  15  use  7Sa(28). 
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settles  Government  National  Mortgage 
Association  obligations  ("GNMAs").' 
PTC  also  acts  as  a  depository  for 
GNMAs.  PTC  has  participants  in 
common  with  the  members  of  the  SCG 
and,  thus,  shares  with  them  the  risks  of 
operational  and  financial  exposure. 
Therefore,  the  nexus  of  interests  clearly 
exists  between  PTC  and  SCG  members. 
The  inclusion  of  PTC  in  SCG  also  will 
expand  the  sources  for  information 
sharing,  thereby  further  enabling  the 
SCG  members  to  minimize  risks  to  the 
clearing  system.  When  the  SCG  was 
formed,  it  was  intended  that  its 
membership  would  be  expanded,  and 
pursuant  to  the  terms  of  the  SCG 
Agreement,"  the  current  SCG  Members 
have  voted  unanimously  to  allow  PTC  to 
become  a  member.  Under  the  terms  of 
the  amendment  whereby  PTC  will 
become  a  member  of  SCG,  PTC  agrees 
to  abide  by  the  terms  of  the  SCG 
Agreement. 

(2)  Statutory  Basis 

The  inclusion  of  PTC  in  the  SCG  will 
foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities  transactions 
and  will  be  consistent  with  the 
requirements  of  the  Act  particularly 
section  17A(b)(3)(F)  of  the  Act,'°  and 
the  rules  and  regulations  thereunder. 

(B)  SRO's  Statement  on  Burden  on 
Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

(CJ  SRO's  Statement  on  Comments  on 
the  Proposed  Rule  Change  Received 
from  Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reason  for  so  finding  or  (ii) 
as  to  which  the  SRO  consents,  the 
Commission  will  (A)  By  order  approve 
such  proposed  rule  change  or  (B) 
institute  proceedings  to  determine 


*  Securities  Exchange  Act  Rel.  No.  26671  (March 
28. 1989).  S4  FR  13266  (order  approving  registration 
of  PTC  as  a  clearing  agency). 

*  see  Agreement  Section  la 
'•l5USC/8q-l(b)(3)(F). 


whether  the  proposed  rule  change 
should  be  approved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NSCC.  All 
submissions  should  refer  to  File  Number 
SR-NSCC-91-01  and  should  be 
submitted  by  March  12, 1991. 

For  the  commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  91-3765  Filed  2-15-01;  8:45  am] 
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(Rel.  No.  IC— 17994;  811-4331] 

Fiduciary  Income  Funds,  Inc.; 
Application  for  Deregistration 

February  11, 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

deregistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Fiduciary  Income  Funds,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNO  date:  The  application  on  Form 
N-8F  was  filed  on  December  18, 1990. 
and  amended  on  February  8, 1991. 
HEARINO  OR  NOTIFICATION  OF  HEARINO: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 


'  17  CFR  200.30-3(a)(12). 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  11, 1991  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

addresses:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  225  East  Mason  Street, 
Milwaukee.  WI  53202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  D.  Thomas,  Staff  Attorney,  at 
(202)  504-2263,  or  Jeremy  N.  Rubenstein, 
Branch  Chief,  at  (202)  272-3023  (Division 
of  Investment  Management  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  an  open-end  diversified 
management  investment  company,  was 
formed  as  a  Wisconsin  corporation  on 
June  20, 1985.  On  June  21, 1985,  applicant 
filed  a  notification  of  registration  on 
Form  N-8A  under  the  name  Fiduciary 
ValQuest  Fimd,  Inc.  On  the  same  date. 
applicant  filed  a  registration  statement 
on  Form  N-lA  under  the  Securities  Act 
of  1933.  The  registration  statement  was 
declared  effective  on  September  IB, 
1985.  Applicant's  initial  public  offering 
took  place  shortly  thereafter. 

2.  On  January  22. 1988.  applicant  filed 
another  registration  statement  under  the 
Securities  Act  of  1933,  registering  two 
separate  classes  of  common  stock,  one 
for  a  portfolio  to  be  named  Fiduciary 
Income  Fund  (the  successor  to  the 
Fiduciary  ValQuest  Fimd,  Inc.),  and  the 
other  for  a  portfolio  to  be  named 
Fiduciary  Money  Market  Fund.  On 
March  17, 1988.  Fiduciary  ValQuest 
Fund,  Inc.  changed  its  name  to  Fiduciary 
Income  Funds.  Inc.  On  March  22, 1988. 
the  new  registration  statement  was 
declared  effective.  The  public  offering  of 
the  shares  of  the  two  portfolios 
commenced  immediately  thereafter. 

3.  At  a  meeting  held  on  June  15, 1990, 
the  board  of  directors  of  Fiduciary 
Income  Funds,  Inc.  adopted  a  plan  of 
liquidation  and  dissolution.  Following 
the  meeting,  all  shareholders  of  both 
portfolios  were  informed  of  the  board's 
decison. 
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4.  On  June  3a  IBOO,  the  Fiduciary 
Income  Pufxl  had  28.fl84  aharea 
outstanding  with  a  ael  aaset  value  of 
$203,196,  or  $7.09  per  than.  On  that 
same  date,  the  Fiduciary  Money  Market 
Fund  had  12,424273  shares  outataoding 
with  a  per  share  net  asset  value  of  StiX). 

5.  On  or  befoce  September  13, 1990,  all 
shareholders  of  both  portfoitos,  except 
for  Fiduciary  Management,  Inc., 
applicant's  investment  adviser, 
redeemed  their  shares  at  the  then 
current  net  asset  value.  On  September 
13, 1990,  Fiduciary  Management,  Inc., 
the  sole  remaining  shareholder  of  each 
portiofio,  approved  the  plan  of 
dissolution,  and  on  the  next  day 
received  a  liquidating  cfistribution  of 
$98.94SU5  ($1.00a39  representing  its 
interest  in  the  Fiduciary  Money  Market 
Fund  and  $98,948.96  representii^  its 
interest  in  the  Fiduciary  Income  Fund). 

6.  Applicant's  liquidation  expenses  of 
approximately  S8,000  will  be  borne  by 
Fiduciary  Management.  Inc. 

7.  The  wiamortized  organizational 
expenses  of  both  portfolios  ($510.46  for 
Fiduciary  Income  Fund  and  $7,369.31  for 
Fiduciary  Money  Maritet  Fu.id)  were 
borne  by  Fiduciary  Management,  Inc. 

8.  As  of  the  dale  of  the  application, 
applicant  had  no  shareholders,  assets, 
or  habitities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presendy 
engaged  in.  nor  does  it  propose  to 
engage  in,  any  business  activities  odter 
than  those  necessary  for  the  wuiding  up 
of  its  affair*. 

For  the  Commission,  by  the  Division  of 
Invcstnent  Management,  under  delegated 
iiDtluiritjr. 

Marsvat  H.  McFaiafiri. 

D^Hity  Secretary. 

[PR  Doc  91-3759  Filed  2-19-91;  8:45  am] 


IFW.  Na  IC-1799S;  tia-TSSO] 

MwMutuii  Mofwy  Marfcst  Fund,  •!  aL; 
AppHcallon 

February  11, 1981. 

AGCNCV:  Securities  and  ^cchange 
Commission  ("SEC  or  "Commission*!. 
ACnONc  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ('1940  Act"). 

AmJCANTt:  MaasMutual  Money  Kteket 
Fund  (-'HAff-^  MaasMutual  Tax- 
Exeotpt  Money  Market  Fund 
('TEMMF').  MasaMutual  Tax-Exempt 
Bond  Fund  ('TEBF').  MassMutual  U.S. 
Government  Secuntiaa  Fund  ( "GST), 
MasaMutaal  Balanced  Fuad  ("BF).  and 
MaaaMutuai  Capital  Appcecialioo  Fvod 
("CAT')  (the  "Acquired  Funds  ").  eadis 


series  of  MasaMutual  Inte^ty  Funds: 
and  Oppenheimer  Cash  Reserves  ("Cash 
Reserves"),  Centennial  Tax  Exempt 
Trust  ( "CTETl.  Oppenheimer  Tax-Free 
Bond  Fund  ('Tax-Free  Bond  Fund"). 
Oppenheimer  U.S.  Government  Trust 
("Government  Trust").  Oppenheimer 
Asset  Allocation  Fund  ("Allocation 
Fund")h  and  Oppenheimer  Target  Fund 
('Target  Fund")  (the  "Acquiring 
Funds"). 

Rcuviurr  imo  act  Mcnoitt: 
Exemption  requeated  under  section  17(b) 
of  the  1940  Act  iixm  section  17(a)  of  the 
l»40Act 


;  Applicants 
seek  an  order  under  section  17(b)  to 
permit  (a)  Cash  Reserves  to  acquire 
substantially  all  of  the  cusets  or  MMF 
for  shares  of  Cash  Reserves;  (b)  CTET  to 
acquire  substantially  all  of  the  assets  of 
TEMMF  for  shares  of  CTET:  (c)  Tax- 
Free  Bond  Fund  to  acquire  substantially 
all  of  the  assets  of  TEBF  for  shares  of 
the  Tax-Free  Bond  Fund;  (d) 
Government  Trust  to  acquire 
substantially  all  of  the  assets  of  GSF  for 
shares  of  Government  Trust;  (e) 
Allocation  Fond  to  acquire  substantially 
all  of  the  assets  of  BF  for  shares  of 
Allocation  Fund;  and  (f)  Target  Fund  to 
acquire  substantially  all  of  the  assets  of 
CAF  for  aharea  of  Target  Fund. 
F1UNO  date:  The  application  was  filed 
on  December  11, 1990.  and  an 
amendment  thereto  was  filed  on  January 
22,1991. 

HEARING  OR  NOTIFICA-nON  OF  HEARINO: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  11, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC*  Secretary. 
AOORESSCS:  Secretary,  SEC.  450  5th 
Street  NW..  Washington,  DC  20549. 
Applicants,  c/o  Stephen  L  Kuhn,  Esq., 
Massachusetts  Mutual  Life  Insurance 
Cooipany.  1296  Slate  Street.  Springfield, 
Maasaduisctts  eiin. 


moN  contact: 

Robert  B.  Carroll,  Staff  Attorney,  at  (202) 
272-3043.  er  leremy  N.  Rubensteia. 
Branch  Chief,  at  (202)  272-3023  (Diviskm 
of  Investment  Management,  Office  of 
Investment  Company  Regubctioa^ 


FARV  MrORMATIOM:  The 

foHewing  ia  a  suBunary  of  the 
application.  The  earaplete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

AppDcanti'  Representations 

1.  Eadi  applicant  ia  an  open-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust  and  registered  under  the 
1940  Act 

2.  Centennial  Asset  Management 
Corporation  ("Centennial")  is  the 
investment  adviser  of  CTET. 
Oppenheimer  Management  Corporation 
("CMC)  is  the  investment  adviser  of 
Cash  Reserves,  Tax-Free  Bond  Pimd, 
Government  Trust,  Allocation  Fund,  and 
Target  Fund.  Massachusetts  Mutual  Life 
Insurance  Company  ("MassMutual")  is 
the  investment  adviser  of  each  of  the 
Acquired  Funds. 

3.  Subject  to  and  contingent  upon 
receipt  of  the  affirmative  vote  of  the 
holders  of  at  least  a  majority  of  the 
outstanding  voting  securities  of  each 
Acquired  Fund,  each  Acquiring  Fund 
proposes  to  acquire  substantially  all  of 
the  assets  of  its  related  Acquired  Fund, 
subject  to  certain  Habilities  of  the 
Acquired  Fund,  in  exchange  solely  for 
shares  of  such  Acquiring  Fund.  Each 
Acquiring  Fund  ha«  more  than  $40 
million  in  net  assets. 

4.  Applicants  intend  that  each 
Acquiring  Fund  and  its  related  Acquired 
Fund  will  enter  into  a  separate 
Agreement  and  Plan  of  Reorganization 
(a  "Plan'!.  The  trustees  of  the  Acquired 
Funds  have  approved  the  Plans  and 
have  called  a  special  meeting  of 
shareholders,  to  be  held  on  or  about 
March  22. 1991..at  which  shareholders 
will  vote  on  the  Plana.  Under  each  Plan, 
the  nimiber  of  full  and  fractional  shares 
of  the  related  Acquiring  Fund  to  be 
issued  to  shareholders  of  the  Acquired 
Fund  will  be  determined  by  dividing  the 
value  of  the  assets  of  the  Acquired  Fund 
acquired  by  the  Acquirmg Fimdleas any 
liabilities  of  the  Acquired  Fund  assumed 
by  the  Acquiring  Fund  by  the  net  asset 
value  of  one  share  of  the  Acquiring  Fund 
immediately  prior  to  the  reorganization. 
Each  Plan  is  intended  to  be  a  plmi  of 
reorganization  within  the  meaning  of 
section  368(a)(1)(C)  of  the  Internal 
Revenue  Code  under  which  no  gain  or 
loss  would  be  recognized  by  the 
Acquired  Fund,  the  Acquiring  Fund,  or 
their  shareholders. 

5.  Each  applicant  will  bear  its  own 
expenses  in  connection  with  the 
organizations,  except  (a)  With  respect  to 
the  Acquired  Funds.^  MaasMutual  wiH 
bear  a  portion  of  expaasea  allocable  to 
an  Acquired  Fund  to  tbe  extent  that 
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expenses  of  the  Acquired  Fund  exceed 
1"^  of  its  average  daily  net  assets  for  the 
fiscal  year,  provided  that  MassMutual 
will  only  bear  such  amount  to  the  extent 
that  the  expenses  exceed  10%  of  such 
Acquired  Fund's  gross  income,  and  (b) 
with  respect  to  Cash  Reserves,  OMC 
will  bear  a  portion  of  expenses  in  order 
to  maintain  Cash  Reserve's  expenses  at 
1.00%  of  net  assets. 

6.  In  approving  the  terms  of  the 
proposed  reorganizations  and 
determining  whether  to  recommend  the 
reorganizations  to  shareholders  for  their 
approval,  the  trustees  of  the  Acquired 
Funds,  including  the  trustees  who  are 
not  "interested  persons"  as  defined  in 
the  1940  Act,  with  advice  and  assistance 
of  independent  legal  counsel,  made 
inquiry  into  a  number  of  matters  and 
considered  the  following  factors,  among 
others:  (a)  The  proposed  management, 
advisory,  and  distribution  arrangements 
of  the  Acquiring  Funds;  (b)  the 
continuity  of  the  Acquired  Funds' 
investment  objectives  and  policies;  (c) 
the  impact  of  the  reorganization  on 
expenses;  (d)  pro  forma  expense  ratios: 
and  (e)  the  qualifications  of  Centennial 
and  OMC  as  investment  advisers  to  the 
respective  Acquiring  Funds.  With 
respect  to  (d)  above,  applicants  note 
that  there  will  be  a  small  increase  in  the 
pro  forma  expense  ratio  resulting  from 
the  reorganizations  involving  MMF, 
GSF,  and  BF.  However,  the  trustees  of 
the  Acquired  Funds  beUeve  that  the 
expense  ratios  will  decrease  over  time 
because  of  economies  of  scale  that  are 
expected  to  result  from  the 
reorganizations. 

Applicants'  Legal  Analysis 

1.  The  Acquiring  and  Acquired  Funds 
have  investment  advisers  that  are  under 
"common  control"  within  the  meaning  of 
section  2(a](9]  of  the  1940  Act  because 
MassMutual,  the  investment  adviser  to 
the  Acquired  Fimds,  controls  Centennial 
and  OMC.  Thus,  the  Acquiring  and 
Acquired  Funds  may  be  deemed 
"affiliated  persons"  within  the  meaning 
of  section  2(a)(3)(C)  of  the  1940  Act.  In 
addition,  each  of  the  Acquired  Funds  is 
an  "affiliated  person"  of  MassMutual 
within  the  meaning  of  section  2(a)(3)(B) 
because  MassMutual  and  its  affiliates 

'  beneficially  own  5%  or  more  of  the 
shares  of  each  of  the  Acquired  Funds. 
Because  of  these  relationships,  the 
proposed  reorganizations  would  be 
prohibited  by  section  17(a)  of  the  1940 
Act,  which  generally  prohibits  the  sale 
of  securities  or  property  to  a  registered 
investment  company  by  an  affiliated 
person  of  an  affiliated  person  of  such 
company. 

2.  Rule  17a-e  under  the  1940  Act 
exempts  from  the  prohibitions  of  section 


17(a)  mergers,  consolidations,  or 
purchases  of  sales  of  substantially  all  of 
the  assets  of  registered  investment 
companies  that  are  affiliated  persons 
solely  by  reason  of  having  a  common 
investment  adviser,  common  directc  ,, 
and/or  common  officers,  provided  that 
certain  conditions  set  forth  in  the  rule 
are  satisfied.  The  proposed  Plans  would 
be  exempt  from  the  provisions  of  section 
17(a)  but  for  the  fact  that  the  Acquired 
Funds  and  the  Acquiring  Funds  are 
affiliated  by  a  reason  other  than  a 
common  investment  adviser,  common 
directors,  and/or  common  officers. 

3.  Section  17(b)  of  1940  Act  provides 
that,  notwithstanding  section  17(a),  any 
person  may  file  an  application  for  an 
order  exempting  a  proposed  transaction 
and  the  Commission  shall  grant  such 
order  if  evidence  establishes  that  (a) 
The  terms  of  the  proposed  transaction 
are  reasonable  and  fair  and  do  not 
involve  overreaching,  (b)  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned,  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act. 
Applicants  submit  that  the  Plans  meet 
these  standards  for  relief.  Applicants 
note  that  participation  in  funds  managed 
by  Centennial  and  Oppenheimer  through 
the  reorgnizations  of  the  Acquired 
Funds  is  expected  to  enhance  growth  of 
assets  and  will  provide  shareholders  of 
the  Acquired  Funds  a  more  extensive 
choice  of  portfolio  investment 
objectives.  In  addition,  the  combined 
funds  are  generally  expected  to  produce 
economies  of  scale  that  will  benefit 
shareholders  through  reduced  expense 
ratios. 

Applicants'  Condition 

Applicants  have  agreed  that  the 
requested  order  may  be  issued  subject 
to  the  following  condition: 

The  trustees  of  the  Acquired  and 
Acquiring  Funds,  including  a  majority  of 
the  trustees  who  are  not  "interested 
persons"  of  the  Acquired  or  Acquiring 
Funds,  as  the  case  may  be,  shall  have 
determined:  (a)  That  participating  in  the 
transaction  is  in  the  best  interests  of  the 
Acquired  or  Acquiring  Fund,  as  the  case 
may  be,  and  (b)  that  the  interests  of 
existing  shareholders  of  the  Acquired  or 
Acquiring  Fund,  as  the  case  may  be,  will 
not  be  diluted  as  a  result  of  the 
transaction.  Such  findings,  and  the  basis 
upon  which  the  findings  were  made, 
shall  be  recorded  fully  in  the  minute 
book  of  each  Acquired  Fund  and  each 
Acquiring  Fund. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  91-3760  Filed  2-15-91:  8:45  am] 

BILUNO  CODE  MIO-OI-M 


[Rel.  No.  35-25255] 

Findings;  Public  Utility  Holding 
Companies 

February  8, 1991. 

Notice  is  hereby  given  that  the 
following  filings(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(8)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commissioner's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  %vriting  by 
March  4, 1991  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addressees)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Central  and  South  West  Corp.  (70-7434) 

Central  and  South  West  Corporation 
( "CSW"),  P.O.  Box  660164.  Dallas,  Texas 
75266,  a  registered  holding  company,  has 
filed  a  post-effective  amendment  to  its 
application-declaration  under  sections 
6(a).  7,  9(a),  9(c)(3),  10  and  12(b)  of  the 
Act  and  rule  45  thereimder. 

By  orders  dated  )anuary  22, 1985 
(HCAR  No.  23578)  and  March  4. 1986 
(HCAR  No.  24040),  CSW  and  its 
nonutility  subsidiary,  CSW  Financial, 
Inc.  ("Financial")  were  authorized, 
among  other  things,  to  form  a  joint 
venture,  CSW  Leasing,  Inc.  ("Leasing"), 
with  Manufacturers  Hanover  Leasing 
Corporation  ("Manufacturers")  for  the 
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purpose  of  investing  in  the  equity 
portion  of  leverage  leasing  of  property. 
Leasing  is  owned  80%  by  CSW  or 
Financial  and  20%  by  Manufacturers. 
The  Conunission  also  authorized  the 
investment  by  Leasing  of  up  to  $250 
million  ($200  million  itom  CSW  and  $50 
million  from  Manufacturers)  in  the 
equity  portion  of  leveraged  leases 
through  December  31, 1987,  which 
investment  would  fmance  up  to  $1.0 
billion  of  leased  property.  By 
supplemental  order  dated  December  16, 
1987  (HCAR  No.  24527),  the  investment 
authority  of  CSW  and  Leasing  was 
extended  through  December  31. 1988. 
Through  December  31. 1990,  Leasing  has 
invested  $77.1  million  in  the  equity 
portion  of  leveraged  leases. 

CSW  and  Leasing  now  request 
authority  to  invest  up  to  an  additional 
aggregate  priiu:ipal  amount  of  $20 
million  in  the  equity  portion  of  leveraged 
leases  through  December  31, 1992. 
Authority  is  also  requested  for  CSW 
Leasing  to  finance  its  investments 
through  equity  contributions  from  CSW 
in  an  amount  up  to  $4  million,  and  loans 
in  amounts  up  to  $16  million  pursuant  to 
lines  of  credit  and  loan  agreements  with 
CSW,  Financial  and  Leasing. 

Eastern  VtiMem  Associates  (70-7829) 

Eastern  Utilities  Associates  ("EUA"], 
P.O.  Box  2333,  Boston.  Massachusetts 
02107,  and  its  subsidiaries,  Eastern 
Edison  Company  ("Eastern  Edison"), 
EUA  Cograex  Corporation  ("Cogenex"). 
Montaup  Electric  Company 
("Montaap"),  all  located  at  P.O.  Box 
2333,  Boston,  Massachusetts  02107,  and 
Blackstone  Valley  Electric  Company 
(••Blackstone"),  P.O.  Box  1111,  Lincobi. 
Rhode  Island  02865  (collectively, 
"Sabsidiaries").  have  filed  an 
appKcation-declaration  under  sections 
6(a),  7,  9fa).  10  and  12(c)  of  the  Act  and 
rules  42(a)  and  50(a)(5)  thereunder. 

In  December  1961,  EUA  established 
the  Eastern  Utilities  Associates 
Employees'  Savings  Plan  ("Plan")-  The 
purpose  of  the  Plan  is  to  encourage 
savings  by  employees  of  EUA  and  the 
Subsidiaries. 

By  order  dated  December  18, 1981 
(HCAR  No.  22320)  ("1961  Order"),  the 
Coiranission  authorized  EUA, 
Blackstone,  Eastern  Ecfison  and 
Montaap  to  contribute  to  the  Plan  up  to 
200.000  shares  of  EUA  common  stodc.  $5 
par  value  per  share  ("Common  Stock"), 
or  cash  which  cobM  be  used  to  purchase 
up  to  200,000  shares  of  common  stock, 
throu^  December  31, 1963.  The 
Common  Stock  contributed  to  ^  Plan 
may  be  authorized  but  unissued  shares 
issued  to  the  Plan  by  EUA.  sirares 
purchased  on  the  open  maricet  or  shares 
purchased  from  EUA.  Between 


December  18, 1961  and  December  31, 
1983, 42.331  shares  of  Common  Stock 
were  either  contributed  to,  or  purchased 
for,  the  Plan.  During  the  period  January 
1, 1084  through  )anuary  15, 1991, 
however,  an  additional  15Z876  shares  of 
Common  Stock  were  either  contributed 
to,  or  purchased  for,  the  Plan  without 
Commission  authorization. 

EUA  and  its  Subsidiaries  now  request 
authorization  to  contribute  to  the  Plan 
an  additional  200,000  shares  of  EUA 
common  stock.  $5  par  value, 
("Additional  Common  Stock"),  or  cash 
which  can  be  used  to  purchase  the 
Additional  Common  Stock  through 
December  15, 1995,  for  the  purpose  of 
making  the  Additional  Common  Stock 
available  for  purchase  under  the  Plan. 

EUA  proposes  to  issue  and  sell  the 
Additional  Common  Stock  under  an 
exemption  from  the  competitive  bidding 
requirements  of  rule  50  under  subsection 
(a)(5)  thereunder. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc  91-37B1  Filed  2-15-Bl:  8:45  am) 

WLUNQ  COOC  S010-01-H 

[FM.  No.  IC-17n2;  811-5042] 

Public  EmployMS  Rolirement  Truat; 
Application  for  Deragiatratlon 

February  8, 1991. 

aoency:  Securities  and  Exchange 
Commission  (the  "SEC"). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

applicant:  Public  Employees 
Retirement  Trust. 

RCLEVANT  ACT  SCCTIOM:  SecUon  8(f)  of 
the  Act 

SUMMARY  OP  application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
nuNO  DATm  The  application  was  filed 
on  January  25. 1991. 
HEANNM  OR  HOTIPKATION  OP  NEARINQ: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  ntlers  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  dbe  SEC's 
Secretary  end  serving  applicant  with  a 
copy  of  the  request,  petsonalty  or  by 
mail.  Hearing  requests  shoald  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  7. 1901.  uid  sbouM  be 
accompanied  by  proof  of  service  oa  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 


of  the  writer's  hiterest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

A0ORCME8:  Secretary.  SEC.  450  Fifth 
Street  NW..  Washington.  DC  20549, 
AppUcant  618  South  19th  Street 
Arlington,  VA  22202, 

POR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  G.  Osterman,  Staff  Attorney, 
(202)  504-2524.  or  Jeremy  N.  Rubenstein. 
Branch  Chief.  (202)  272-3023  (Division  of 
Investment  Management  Office  of 
Investment  Company  regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  ^C's 
Public  Reference  Branch. 

Applicant's  RepresentatioDS 

1.  Applicant  is  a  Maryland  trust  and 
an  open-end  diversified  management 
company  registered  under  the  Act.  On 
March  3, 1987,  applicant  filed  a 
Notification  of  Registration  on  Form  N- 
8A  pursuant  to  section  8(a)  of  the  Act. 
On  that  same  date,  applicant  filed  a 
registration  statement  on  Form  N-lA 
under  section  8(b)  of  the  Act  and  the 
Securities  Act  of  1933.  The  registration 
statement  became  effective  March  23, 
1987.  However,  applicant  never  made  a 
public  offering  of  its  securities. 

2.  On  August  31, 1989,  each  of 
applicant's  28  shareholders  was  mailed 
a  check  in  an  amount  equal  to  their 
proportionate  share  of  applicant's  net 
assets.  A  total  of  $116,769.73  was 
distributed. 

3.  Applicant  has  no  sharehokiers, 
assets  or  liabilities.  Applicant  is  not  a 
party  to  any  btigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in.  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  Commission,  by  tha  Division  of 
Investment  Management,  under  delegated 
authority. 

Mai^arat  H.  McFariand. 

Deputy  Secretary. 

[FR  Doc.  91-3764  Filed  2-15-91;  8:45  ant] 

anxma  COOC  sin»4t-ii 


DEPAFmiENT  OF  STATE 
[P«UlcNaMe«t343] 

Advisory  CoromittM  on  IntsHsctual 
Property  Intamaflonal  Copyright 
PaivBl;  lfo«tlng 

The  Department  of  State  annonun«.es 
the  hrtemational  Copyright  Panel  of  the 
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Advisory  Committee  on  Intellectual 
Property  will  hold  an  open  meeting  on 
March  6, 1991  from  10  a.m.  to  12:30  p.m. 
in  room  1107,  Department  of  State,  2201 
C  Street,  NW.,  Washington,  DC 

The  International  Copyri^t  Panel 
deals  with  multilateral  and  bilateral 
copyright  matters. 

This  meeting  will  deal  with  a  number 
of  such  matters  including  the  copyright 
program  of  the  World  Intellectual 
Property  Organization  for  the  1992-1993 
biennium,  the  legislative  agenda 
concerning  copyrights  for  the  102nd 
Confess,  and  the  status  of  the 
negotiations  on  trade-related  aspects  of 
intellectual  property  rights  in  the 
Uruguay  Trade  Round. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  individual  building 
passes  are  required  for  each  attendee. 
Entry  will  be  facilitated  if  arrangements 
are  made  in  advance  of  the  meeting. 
Prior  to  the  meeting,  persons  who  plan 
to  attend  should  so  advice  the  office  of 
Mr.  Harvey  J.  Winter,  State  Department, 
Washington,  DC;  telephone  (202)  647- 
1998.  All  attendees  must  use  the  C  Street 
entrance  to  the  building. 

Dated:  February  6, 1991. 
Haivey  |.  Winter, 

Director,  Office  of  Intellectual  Property  and 
Competition;  E\ecutive  Secretary,  Advisory 
Committee  on  Intellectual  Property. 

[FR  Doc.  91-3810  Filed  2-15-91;  8:45  am] 
BttxiNO  cooE  nn-vt-u 

DEPARTMENT  OF  STATE 
Office  of  the  Secretary 

DEPARTiyiENT  OF  ENERGY 
Office  of  the  Secretary 

DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 

[Public  Notice  13481 

Amendment  of  Procedures 
Established  Pursuant  to  the  Nuclear 
Non-Proliferation  Act  of  1978 

ACTION:  Notice. 

SUMMARY:  On  December  la  1990,  the 
President  directed  that  uniform 
procedures  be  established,  consistent 
with  applicable  law,  for  interagency 
review  of  all  export  license  applications 
received  by  the  Department  of 
Commerce.  Accordingly,  this  revision 
brings  the  Procedures  Established 
Pursuant  to  the  Nuclear  Non- 
Proliferation  Act  of  1978  into  conformity 


with  that  directive.  These  changes  are 
limited  to  sections  5  and  20.  In  section  5, 
the  reference  to  the  Interagency  Group 
on  Non-Proliferation  and  Peaceful 
Nuclear  Cooperation  has  been 
eliminated.  Section  20c  sets  forth  the 
time  limits  within  which  the  Subgroup 
on  Nuclear  Export  Coordination  must  (1) 
forward  information  on  unresolved 
applications  to  the  Department  of 
Commerce  and  (2)  take  action  on 
Department  of  Commerce  applications. 
EFFECTIVE  DATE:  February  19, 1991. 

The  following  changes  are  made  in  the 
Procedures  Established  Pursuant  to  the 
Nuclear  Non-Proliferation  Act  of  1978, 
published  in  the  Federal  Register  on 
June  7. 1978  (43  FR  25326)  and  amended 
by  publication  in  the  Federal  Register  on 
May  15. 1984  (49  FR  20780): 

Section  5,  Resolution  of  Interagency 
Disagreements,  is  revised  to  read  as 
follows: 

a.  If.  after  appropriate  consultation, 
any  agency  listed  in  section  2  does  not 
agree  with  a  proposed  Executive  Branch 
action  covered  by  these  procedures,  the 
steps  set  forth  below  may  be  followed, 
in  the  order  indicated,  to  facilitate 
resolution  of  the  disagreement: 

(i)  ConsideraUon  in  the  SNEC; 

(ii)  Consideration  in  accordance  with 
applicable  procedures  of  the  National 
Security  Council; 

(iii)  Referral  to  the  President 

b.  Recourse  to  the  steps  in  this  section 
shall  be  taken  expeditiously.  An  agency 
wishing  to  have  recourse  to  any  of  the 
steps  above  shall  so  indicate 
immediately  to  the  offices  specified  in 
section  3. 

c.  Nothing  in  this  section  shall 
derogate  from  the  statutory  authority  of 
any  agency.  Consistent  with  Presidential 
directives  and  any  applicable 
procedures  of  the  National  Security 
Council,  if  any  agency  considers  that  all 
statutory  requirements  have  been  met 
and  wishes  to  proceed  with  an  action 
within  its  jurisdiction  covered  by  these 
procedures  notwithstanding  the 
existence  of  an  interagency 
disagreement  it  shall  normally  provide 
all  other  concerned  agencies  with  five 
working  days  notice. 

2.  Paragraph  c,  of  section  20, 
Procedures,  is  revised  to  read  as 
follows: 

c.  Within  90  days  of  the  date  of  receipt 
by  the  Department  of  Commerce  of  an 
application,  the  SNEC  shall  recommend 
that  the  license  be  issued  or  denied,  as 
appropriate,  or  shall  forward  agency 
positions  and  supporting  documentation 
to  the  Department  of  Commerce,  after 
which  agency  differences  on  the 
disposition  of  the  export  license 
application  shall  be  resolved  in 
accordance  with  the  appropriate  NSC 


procedures,  referred  to  in  section  5, 
which  include  consideration  by  the 
Advisory  Committee  on  Export  Policy 
and,  if  necessary,  the  Export 
Administration  Review  Board.  In 
accordance  with  section  17(d)(2)  of  the 
Export  Administration  Act  of  ub9.  if 
action  is  not  completed  within  180  days 
of  receipt  of  the  apphcation  by  the 
Department  of  Commerce,  the  applicant 
shall  have  the  rights  of  appeal  and  court 
action  provided  to  section  10(j)  of  such 
Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carlton  E.  Thome.  Director,  Office  of 
Export  and  Import  Control,  Bunea  of 
Oceans  and  Interaatianal 
Environmental  and  Scientific  Affairs, 
Department  of  State,  (202)  647  4101;  or 
Albert  P.  Solga.  Office  of  Technok)gy 
and  Policy  Analysis,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  (202)  377-3351. 

Dated:  February  11. 1991. 
E.U.  Curtis  BoUen. 

Assistant  Secretary  of  State  for  Oceans  and 
International  Environmental  and  Scientific 
Affairs. 

Dated:  February  11, 1991. 
Ridiard  A.  Claytor, 

Assistant  Secretary  of  Energy  for  Defense 
Programs. 

Dated:  February  12, 1991. 
Arlen  L  Enlahl. 

Principal  Deputy  Assistant  Secretary  of 
Energy  for  International  Affairs  and  Energy 
Emergencies. 

Dated:  February  12, 1991. 
Michaal  P.  Calvin. 

Assistant  Secretary  of  Commerce  for  Export 
Administration. 
[FR  Doc  91-3824  Filed  2-15-81;  MS  am] 

BIIXIMO  CODE  4Tia-ie-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program,  Ft  Lauderdale  Executive 
Airport,  FL  Lauderdale,  FL 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

action;  Notice        

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  Noise  Compatibility 
Program  submitted  by  the  City  of  Fort 
Lauderdale,  Florida,  under  the 
provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act 
(ASNA)  of  1979  (Pub.  L  96-193)  and  14 
CFR  part  150.  These  findings  are  made 
in  recognition  of  the  description  of 
Federal  and  nonfederal  responsibilities 
in  Senate  Report  No.  96-52  (1980).  On 
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October  28. 1968.  the  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  the  City  of  Fort  Lauderdale,  Florida, 
under  part  ISO,  were  in  compliance  with 
appUcable  requirements.  On  January  16, 
1991.  the  Adn^nistrator  approved  the  Ft. 
Lauderdale  Executive  Airport. 
CompatibiUty  Program.  All  of  the 
recommendations  of  the  program  were 
approved. 

■men VI  oats:  The  effective  date  of 
the  FAA's  approval  of  the  FL 
Lauderdale  &cecutive  Airport  Noise 
CompatibiUty  Program  is  January  16, 
1991. 

FOM  nmTNn  MMMMTION  contact: 

Pablo  G.  Auffant  Environmental  and 
Noise  Specialist.  Federal 
Administration.  Orlando  Airports 
District  Office,  9677  Tradeport  Dr.,  suite 
laa  Orlando,  Florida  32827-5397,  (407) 
648-6583.  Documents  reflecting  this  FAA 
action  may  be  reviewed  at  this  same 
location. 

SUPPICMKNTANV  MTONMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  Noise 
Compatibihty  Program  for  Ft. 
Lauderdale  Executive  Airport  effective 
January  16. 1901. 

Under  section  104(a)  the  Aviation 
Safety  and  Noise  Abatement  Act 
(ASNA)  of  1979.  (hereinafter  referred  to 
88  "the  Act")  an  airport  operator  who 
has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA  a 
noise  compatibihty  program  which  sets 
forth  the  measures  taken  or  proposed  by 
the  airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  program  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgement  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  ISO  of  the  Act  and  is  limited  to  the 
following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150: 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 


reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses: 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
type  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  %vithiR  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  posers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitation  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  section  150.5.  Approval  is 
not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
State,  or  local  law.  Approval  does  not 
by  itself  constitute  an  FAA 
implementing  action.  A  request  for 
Federal  action  or  approval  to  implement 
specific  noise  compatibihty  measures 
may  be  required,  and  an  FAA  decision 
of  the  re<iuest  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  fundiiig  from  the 
FAA.  Where  Federal  fimding  is  sought 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office,  Orlando,  Florida. 

The  City  of  Ft  Lauderdale,  Florida 
submitted  to  the  FAA  on  April  13, 1990, 
the  noise  exposure  maps,  descriptions, 
and  other  documentation  produced 
during  the  noise  compatibility  planning 
study  conducted  from  December  1985 
through  March  1990.  The  Ft.  Lauderdale 
Executive  Airport  noise  exposure  maps 
were  determined  by  FAA  to  be  in 
compliance  with  appUcable 
requirements  on  October  28, 1988  and 
Notice  of  these  determinations  was 
pubhshed  in  the  Federal  Regbter  on 
November  15, 1968. 

The  Ft  Lauderdale  Executive  Airport 
study  contains  a  proposed  Noise 
Compatibility  Program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  juri»dictions  from  tfie  date 
of  study  completion  to/or  beyond  the 
year  1991.  It  was  requested  that  FAA 
evaluate  and  approve  this  material  as  a 
Noise  CompatibiUty  Program,  as 


described  in  section  104(b)  of  the  Act 
The  FAA  began  its  review  of  the 
program  on  July  20. 1990,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days.  FaUure  to  approve  or 
disapprove  such  program  within  the  180- 
day  period  shaU  be  deemed  to  be  an 
approval  of  such  program. 

The  submitted  program  contained 
sixteen  (16)  proposed  actions  for  noise 
mitigation  on  and  off  the  airport  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  part  150  have  been  satisfied.  The 
overaU  program,  therefore,  was 
approved  by  the  Administrator  effective 
January  16, 1991. 

Approval  was  granted  for  all  of  the 
specific  program  elements.  The  approval 
action  was  for  the  following  program 
elements: 


D>icriplioH 


NCPpiOM 


Mi  puis  nuiNmor 


(APM) 


APM-1 

of  RufUMy  26  wfln 
Dapailura  HMKtng  ol 
280Oagraat. 

Vlll-7 

Thia  altamativ*  would 

•noouragt  dapwiing 

•ircrttttouM 

Runway  26  tor  tak*- 

on  oaiwaon  ma 

hours  of  lOpjitand 

7  a.m.  Complianoa 

would  ba  airictty 

voluntaiy. 

FAA  Action:  Approvad 

APM-2 

Voluntary  Runway  8 
dapartui*  turn  to  a 
hMKCng  310  dagraea. 

FAA  Action:  Approvad. 
Tha  FAA  ATCT 
cunwitiy  ifnpMnisnls 
fhis  tufn  wMlhsr  tnd 
traffic  pwfnittmQ. 

VIII-3.4,5 

APM-3 

Voluntary  UM  of  the 
National  BusMM 
Aircraft  Association 
(NBAA)  Cockpit 
Pfooaduras. 

Tha  NBAA  has 

abatsfnant 
procaduras  that  it 
racoTTNTiands  tM 
foltowad  by  corporata 
iat  oparators. 
FAA  Action:  Approvad 
aaawohjntary 
maasura. 

V1II-25 

APM-4 

Voluntaiy  Jet  Umiution 

tor  Runway  13-31. 
Tha  airport  oparaior 

VIII-11 

curranSy  has  a 

raatrict  iai  powarad 

aircraft  from 

oparating  on  Runway 

13-31.  aKoapi  whan 

traffic  or  wind 

oorxSbona  fa^uira  Us 
uaa. 
FAA  AcSon:  Approvad.-.. 
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STBS 


^^^Mvk^hwt 


•or  10  puM.  to  7 
ajn.  and  aatabSahaa 
a  daaignatod  funup 


FAA  Action:  Approvad. 
Thia  approval  doaa 
nolaiairKto 
uofveucBon  of  nolaa 


APM-«. 


APM-7- 


NCPpagas 


vm-23 


lor  ftsatf-wino 
alKSfaiR  vom  vuv  ^  lo 
1,000  fUSHrt  Mm 
300  ft  to  500  It  for 
rotary  wing  typaa. 

Support  ConSguoua 

Oavalopmant 
Tita  Skport  propdalor 

andtocai 


FAAAOtan:ApprOMd- 


VW-22 


VW-2S 


LGM-1. 


LGM-2.. 


bnplafflanA  a  rsir 

Diadoaura  Program. 
This  la  an  aducational 


larwilfy 


locating  In  tha  Airport 
ilneia 


aiay  bs  unacoaptabia 
nolaa  lavala  or 


X-6 


»4 


Maaaura 

OaaotpSon 

NCPpagaa 

LGII«-3 

mwatod  by  davateear 
orbylhalocai 
Jurtaacjfaq  raaooa  to 

oonipawto  iWw  oaaa 

FAA  AotoiK  Aspiawad — . 

X-7 

CPiyi-i. 


CPItil-2.. 


CPIl«-3.. 


Program  and  to 


ma  vnpiamaniaaaw  oi 
thatooal  go^'^mmant 


FAA  Actioft  ApproMd.. 


ONIoaf  4Nm^^ 

•  I 

potiiiDn  to  tonction 
assNAOwfioaa 


Commltlaa  and  daiy 
continuation  of  Vw 
Noiaa  CompatUHy 


X-1S.14 


X-14 


CPIUM.. 
CPM-6.. 


CPII»-6. 


to  IdanSfy  indMdual 
areas  thai  axpeiianca 
aircraft  nolaa 
problama  and  to 
quantify  lavels  a( 
oommunity  nolaa 
flRpoauw. 

FAA  AcMm:  Approvad.... 

Plan  Review  and 
EwekMiaa 

FAAAdtaacApproMd.- 

Pubfe  tntorraabon 


Tna  aifpoft  staff  shotao 


e«a 


of  tia  ongoing  iwiia 


FAA< 

Provldaa  tor  tftai 
review  ol  tha  Nolaa 


Noiae  CompatlbiKty 
Program  to  detowBlna 
Hthey  aw  aW  vaW 
for  condMona  wl  via 
aijauea«ato 
Executiva  Airport  and 


rKjuirad. 
^t«"i-  • 


X-15 


K-ie 

X-16 


X-17 


Deacnpnon 


FAA  AdOiK  Approved. 
/MyiaiWanaiattia 


aubtacttotiei 
PARTIS) 


10r«w 


NCPpagea 


These  determinations  ace  set  forth  in 
detail  in  a  Rcccffd  of  Approval  endorsed 
by  the  Administrator  on  Jaouary  16, 
1991.  Hue  Record  of  Ap|>rovaL  as  well  as 
other  evaluation  materiaU  and  the 
documents  compcisiag  the  si^NnittaL  are 
available  for  review  at  the  FAA  office 
Usted  above  and  at  the  administrative 
offices  (tf  the  R  Lauderdale  Executive 
Airport 

Issued  in  Odandoi.  Florida  on  Jaouary  31. 
1991. 

James  E.  Sheppatd, 

Manager,  Orlando  Airports,  District  Office. 
[FR  Doc.  91-3832  Filed  2-lS-«l;  %M  araj 
■aiMQ  COK  4S1S-tS-ll 


PvUHons  fof  Emp^MIqMi  Sunnwy  of 
PrtWioiw  Rtcolvd;  DiipwMioiwt 


r.  Federal  Aviation 
Administration  (FAA).  DOT. 

actiom:  Notice  of  petitioas  for 
exemption  reoeired  and  of  diipoeitiooa 

of  prior  petitions. 

■USMMWlvr  Pureoant  to  FAA's 
rulemaking  provisions  governing  the 
apfdicBlion,  procesaing.  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  suounary  of 
certain  petitioos  seeking  relief  from 
specked  requireoeBts  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  1), 
diq;>oaition8  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  oC  and 
participation  in.  this  aapect  of  FAA's 
regulatory  activities^  Neither  publication 
of  this  notice  nor  the  taichisioB  or 
omission  of  information  in  the  sununary 
is  intended  to  afiiect  te  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitiem  received 
must  identify  the  petition  docket  number 
involved  and  moat  be  received  on  or 
before  March  11, 1901. 

AOOIKSSCS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rule  Dodcet  (AGC-10). 
Petition  Docket  No .  800 


I 
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Independence  Avenue.  SW.. 
Washington.  DC  20691. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  915G. 
PAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avnaue.  SW., 
Washington.  DC  20691:  telephone  (202) 
287-3132. 


kTWN  contact: 
Miss  Jean  Casdano.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  BOO  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  287-9683. 

This  notice  to  pubUshed  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  section 
11.27  of  part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washingtoa  DC  on  February  11. 
1991. 


HaO. 

Manager.  Program  Managanrntt  Staff.  Offi<x 
of  the  Chief  CeunmL 

Petitions  for  Exanptfoo 

Docket  No.:  11144. 

Petitioner  American  Airlines  Flight 
Academy. 

Sections  of  the  FAR  Affiected:  14  CFR 
121.98  and  121.SSl(a). 

Description  of  Relief  Sought-  To  extend 
Exemption  No.  1332.  as  amended, 
which  allows  petitioner  to  operate  its 
airplanes  between  Wilmington.  NC, 
and  St  Croix  and  SL  Thomas,  Virgin 
blands  via  Nassau,  without 
maintaining  two-way  radio 
communications  between  each 
airplane  and  the  dispatch  office  along 
the  named  routes.  Exemption  No. 
1332.  as  amended,  will  expire  on  June 
3a  1991. 

Docket  No.:  25120. 

Petitioner  Singapore  Airlines  Limited. 

Sections  of  the  FAR  Affected:  14  CFR 
21.197(c). 

Description  of  Relief  Sought  To  extend 
Exemption  No  4792.  which  allows 
petitioner  a  special  flight  permit  tvith 
a  continuing  authorisation  for  aircraft 
that  may  not  meet  applicable 
airworthiness  requirements  but  are 
capable  of  safe  flight  for  the  purpose 
of  flying  such  aircraft  to  a  base  where 
maintenance  or  repairs  are  to  be 
performed.  Exemption  No.  4792  will 
expire  on  May  31, 1901. 

Docket  No^- 2»i2» 

Petitioner  Metroflight.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.293(b)  and  13&297(a). 

Description  of  Relief  Sought  To  allow 
petitioner  to  conduct  an  instrument 
proficiency  check  every  6  months  for 
any  person  serving  as  a  pilot  in 


command  of  an  aircraft  under 
instrument  flight  rules  (IFR).  or  a 
competency  check  every  12  months 
for  any  person  serving  as  a  pilot  or  a 
person  serving  as  second  in  command. 

Z7ocAe/A/b.;  26444. 

Petitioner  U.S.  Department  of  Justice. 
Drug  Enforcement  Administration. 

Sections  of  the  FAR  Af^ted'  14  CFR 
91.111.  91.117. 91.119. 91.127. 91.159, 
and  91.209. 

Description  of  Relief  Sought  To  allow 
petitioner's  aircraft  to  operate  as 
follows:  in  close  pioximity  to  other 
aircraft:  in  excess  of  speed  limitations: 
below  1.000  feet  in  congested  areas 
and  below  500  feet  in  noncongested 
areas:  in  Airport  Traffic  Areas:  at 
unconventional  visual  flight  rules 
(VFR)  cruising  altitudes;  and  at  night 
without  lights. 

Docket  No.:  28446. 

Petitioner  Florida  Department  of  Law 
Enforcement 

Sections  of  the  FAR  Affected:  14  CFR 
91.111.  91.209,  91.1ia  91.159. 

Description  of  Relief  Sov^t  To  allow 
petitioner's  pilots  to  operate  aircraft  in 
close  range  of  suspect  aircraft  at 
night  without  navigation  lights,  below 
500  feet  of  the  surface,  and  at  other- 
than-approved  FAA  cruising  altitudes. 

Docket  No.:  26449. 

Petitioner  VALSAN. 

Sections  of  the  FAR  Affected:  14  CFR 
21.19. 

Description  of  Relief  Sought  To  allow 
application  for  a  Supplemental  Type 
Certificate  for  an  alteration  involving 
a  change  in  the  number  of  engines  on 
Boeing  727  airplanes. 

Dispositions  of  Petitions 

Docket  No:  23392. 

Petitioner  Beaver  Aviation  Service,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
141.91(a). 

Description  of  Relief  Sought/ 
Disposition:  To  amend  and  extend 
Exemption  No.  3682.  as  amended, 
which  allows  petitioner  to  conduct 
flight  training  at  a  leased  satellite 
base  located  at  Venice,  Florida,  which 
is  more  than  25  nautical  miles  from  its 
main  operations  base  at  Beaver  Falls. 
Pennsylvania.  The  amendment  would 
add  a  second  leased  satellite  base  at 
Ft.  Myers.  Florida. 

Grant,  January  9. 1991,  Exemption  No. 
3682E. 

Docket  No.:  20206. 

Petitioner  Mayo  Aviation. 

Sections  of  the  FAR  Affected'  14  CFR 
135.89(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  pilots  at  the 
controls  of  Learjet  Models  20  and  30 
series  aircraft  operated  by  petitioner 


to  fly  above  flight  level  250  without 
wearing  an  oxygen  mask  at  all  times  if 
such  flight  crewmember  on  the  flight 
deck  has  a  quick-donning  type  of 
oxygen  mask.  The  certificate  holder 
would  have  to  show  that  the  oxygen 
mask  can  be  placed  with  one  hand  on 
the  face  from  its  ready  position, 
properly  secured,  sealed,  and  supply 
oxygen  upon  demand  and  within  5 
seconds. 

Denial,  January  30, 1991.  Exemption  No. 
5273. 

Docket  No.:  20361. 

Petitioner  Mr.  Kevin  P.  Cray. 

Sections  of  the  FAR  Affected:  14  CFR 
91.805. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  one-time 
flight  of  a  Boeing  720  (registration 
number  N7229L.  S/N 181S9)  out  of  the 
country  from  Brown  Airfield  in  San 
Diego.  California,  without  complying 
with  current  noise  regulations. 

Grant.  February  1. 1991.  Exemption  No. 
5275. 

[FR  Doc.  91-3820  Filed  2-l&-«l;  8:48  am] 
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[Summary  Notloa  Na  PE-91-7) 

PaUtions  for  Exemption;  Summary  of 
PoUMowt  nocotvd;  DlapolMona  of 
Potitions  IsMMd 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal ' 
Aviation  Regulations  (14  CFR  chapter  I). 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  March  1. 1991. 
AOOfltssis:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rule  Docket  (AGG-10), 
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Petition  Docket  No  _ 
Independence  Avenue  SW.. 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGG-10),  room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FUftTHER  INFORMATION  CONTACT: 

Miss  Jean  Casciano,  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone  (202)  267-9683. 

This  notice  is  published  pursuant  to 
paragraph  (c),  (e),  and  (g)  of  S  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  February  12, 
1991. 

Denise  Ooaohue  Hall. 

Manager,  Program  Management  Staff,  Office 
of  the  Chief  Counsel. 

Petitions  For  Exemption 

Docket  No.:  26*79 

Petitioner  Business  Express,  Inc. 

Sections  of  the  FAR  affected:  14  CFR 
121.590 

Description  of  relief  sought  To  allow 
petitioner,  an  air  carrier  operating 
under  part  121.  to  continue  to  operate 
its  Saab  340  airplane  into  Sikorsky 
Memorial  Airport  even  though  that 
airport  does  not  hold  an  airport 
certificate  issued  under  part  139  of  the 
Federal  Aviation  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  26285 

Petitioner  Jet  Management  Group,  Inc. 

Sections  of  the  FAR  affected:  14  CFR 
135.165  (b)(6)  and  (b)(7) 

Description  of  relief  sought/Disposition: 
To  allow  petitioner  to  operate  its 
Learjet  aircraft  over  routes  between 
the  east  coast  of  the  United  States, 
Bermuda,  and  Puerto  Rico  with  one 
transmitter  and  receiver  instead  of 
two  as  required  by  the  regulation. 
Grant,  February  8, 1991,  Exemption 
No.  S277 

Docket  No.:  26302 

Petitioner  Flight  Safety  International 

Sections  of  the  FAR  affected:  14  CFR 
135.293, 135.297. 135,299. 135.303, 
135.337, 135.339,  and  appendix  H  of 
part  121 

Description  of  relief  sought/Disposition: 
To  amend  Exemption  No.  5241,  which 
allows  petitioner  to  o^er  simulator 
training,  instructors,  and  check  airmen 
to  part  135  operators  of  airplanes 
provided  certain  terms  and  conditions 


are  met.  The  amendment  would  allow 
petitioner  also  to  offer  approved 
helicopter  simulator  training, 
approved  instructors,  and  check 
airmen  to  part  135  operators  of 
helicopters.  Grant,  February  8, 1991, 
Exemption  No.  5241 A 

[FR  Doc.  91-3856  Filed  2-15-91;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

(Dockat  Na  91-OS-IP-No.  1] 

Koicraft  Enterprises,  Inc^  Receipt  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

Koicraft  Enterprises,  Inc.  (Koicraft)  of 
Chicago,  Illinois,  has  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  for  an  apparent 
noncompliance  with  49  CFR  571.213. 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  213.  "Child  Resb-aint 
Systems."  on  the  basis  that  it  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  petition. 

Paragraph  S5.7  of  FMVSS  No.  213 
requires  that  each  material  used  in  a 
child  restraint  system  shall  conform  to 
the  requirements  of  section  4  of  FMVSS 
No.  302.  "Flammability  of  Interior 
Materials".  FMVSS  No.  302  specifies  tiie 
bum  resistance  requirements  for 
materials  used  in  the  occupant 
compartments  of  motor  vehicles.  Section 

4.2.1  and  section  4.3(a)  of  FMVSS  No. 
302  specify  that  any  material  that  does 
not  adhere  to  other  materials  at  every 
point  of  contact,  when  tested  separately, 
shall  not  bum,  nor  transmit  a  flame  front 
across  its  surface,  at  a  rate  of  more  than 
4  inches  per  minute.  Similarly,  section 

4.2.2  and  section  4.3(a)  specify  that  any 
material  that  adheres  to  other 
material(s]  at  every  point  of  contact 
shall  meet  this  bum  rate  requirement 
when  tested  as  a  composite  with  the 
other  material(s). 

Kolcraft's  Perfect  Fitt  child  safety  seat 
does  not  comply  with  the  bum  resistant 
requirements  of  FMVSS  No.  302  and 
therefore  does  not  comply  with  FMVSS 
No.  213.  Koicraft  used  foam  pads  in 
some  of  its  Perfect  Fitt  child  seats  that 
do  not  comply  with  FMVSS  No.  302. 
Because  the  foam  pads  do  not  adhere  to 
other  materials  at  every  point  of  contact 


they  must  be  tested  separately  from  the 
other  materials.  When  tested  under  this 
condition,  the  pads  did  not  meet  the 
requirements  of  the  standard. 

Koicraft  supports  its  petition  with  the 
following: 

1.  Koicraft  believes  *  *  *  the  particular 
design  of  the  Perfect  Fitt  seat  cushion 
satisfies  the  overall  safety  objectives  of 
FMVSS  Nos.  213  and  302.  and  therefore,  this 
noncompliance  should  be  deemed 
inconsequential  as  it  relates  to  motor  vehicle 
safety. 

2.  "The  bottom  seat  cushion  of  the  Perfect 
Fitt  [the  cushion  that  was  in  noncompliance 
with  Standard  302  and  213]  consists  of  a 
urethane  foam  pad  totally  encased  front  and 
back  and  on  all  sides  in  bum-resistant 
materials.  The  front  of  the  bottom  seat 
cushion  is  covered  in  heavy-duty  laminated 
fabric.  The  underside  of  the  cushion  is 
covered  in  durable  plastic.  The  plastic  and 
laminated  fabric  are  sealed  on  aU  sides, 
creating  a  permanent  envelope  for  the  foam 
pad.  This  outer  envelope  is  h^ly  bum- 
resistant.  Bum-tests  performed  in  May  1990 
by  the  Commercial  Testing  Company 
pursuant  to  NHTSA's  direction  show  that  the 
plastic  and  fabric  outer  materials  of  the 
Perfect  Fitt  fall  well  within  the  flammability 
requirements  of  Standard  No.  302.  In  fact,  the 
laminated  fabric  self-exitinguished  before 
reaching  the  timing  zone. 

3.  Furthermore,  when  the  Perfect  Fitt  seat 
cushion  is  bum-tested  as  a  composite,  it 
consistently  meets  NHTSA's  flammability 
standard.  As  part  of  its  quality  control 
program.  Koicraft  routinely  performs  bum- 
tests  on  the  completed  seat  cushion,  using  the 
guidelines  of  FMVSS  No.  302.  In  all  cases,  the 
result  is  the  same:  The  outer  shell  of  the  seat 
cushion  self-extinguishes  upon  burning 
beyond  direct  contact  with  the  open  flame. 

4.  Thus,  the  outer  envelope  of  the  Perfect 
Seat  cushion  serves  to  extinguish  any  fire 
before  it  reaches  the  foam  pad.  Even  in  the 
seemingly  impossible  event  that  a  fire  were 
to  start  on  the  inside  of  the  seat  cushion  and 
bum  outward,  the  self-extinguishing 
properties  of  the  outer  material  would 
provide  protection.  Given  the  particular 
design  of  the  Perfect  Fitt  seat  cushion,  testing 
it  as  a  composite  to  determine  compliance 
with  Standard  No.  302  more  accurately 
reflects  real  world  conditions  than  testing  it 
as  two  separate  materials. 

5.  Pursuant  to  the  bum-testing  procedures 
of  Standard  No.  302.  compliance  in  this  case 
essentially  tums  on  the  technical  fact  of 
whether  the  outer  material  of  the  seat 
cushion  adheres  at  every  point  of  contract  to 
the  underlying  foam  pad.  Thus,  if  Koicraft 
were  to  glue  tiie  foam  pad  to  the  outer  fabric 
so  that  every  point  of  contact  between  the 
two  materials  were  to  adhere,  the  seat 
cushion  would  be  considered  a  composite 
and,  as  we  have  shown  above,  would  meet 
the  flammability  requirement  of  Standard 
302.  This  cannot  be  the  intended  result  of 
Standard  302  since  gluing  the  foam  to  the 
laminated  fabric  would  provide  no  additional 
safety  benefit  whatsoever. 

[Ijt  is  erroneous  to  focus  on  whether  the 
two  materials  adhere  at  all  points  of  contact 
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In  addition;  KoicreA  dted  the 
inceoMqucattal  noncompQanct 
petitions  of  General  Motors  Corporatfon, 
Dockat  No.  IP8S-03,  53  FR  28746^  and 
American  Heada  Motor  Corporatioa. 
Inc..  Docket  Hm.  W79-Vi,  PR  7e2«6.  — 
examples  of  (Ih  tttaat  «riKn  the 
National  Higtnvsy  TrafAe  Safety 
Ainimisti'stton  has  recognized  tfrat  Oic 
safety  objectives  of  a  FMVSS  may  be 
met  by  means  other  tfion  compfyfng  with 
the  technical  requirements  of  the 
FMVSS. 

Interested  persona  are  invited  to 
submit  whttea  date,  views  and 
arguraeala  on  the  petitkn  oC  Kolctaft. 
described  aboiw.  Gomnenta  should 
refer  to  tlw  Docket  Noaber  and  be 
submitted  le:  Docket  Section.  Netionel 
Highway  Thrffic  Safety  AdmrnistratioB. 
room  5I0».  40©  Seventh  Street  SW.. 
Washington.  DC.  20590.  It  is  requested 
but  Bot  lequiied  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  dosing  date 
indicated  below  will  be  considered.  The 
application  and  supftorting  anterials; 
and  aB  ceatmentv  received  after  Ae 
closing  date,  will  also  be  fifed  and  vriH 
be  coBsJdered  to  the  extent  possible. 
When  the  petition  ia  granted  or  denied, 
the  Notice  wilt  be  pubRshed  in  the 
Federal  Register  pursuant  to  the 
authority  iadicated  below. 

Comment  closing  date:  March  21. 
1991. 

Audmity:  15U.S.C  T417:  detegation  of 
authority  a<4l  CFR  ISO  and  i»CVR  501.8. 

Issued  on  February  13. 1991. 
Bany  Fsldcs, 

Associate  Adminialrator  for  Rulermking. 
(FR  Doc.  8»-M2S  Filed  Z-tVSI;  S:4&  an) 


DEP  ARTHEirr  OF  THE  TREAStmY 

Public  InformatkMi  Collvctfcin 
RequirenMnfii  SUbminetf  fo  0MB  for 
Revtow 

Dated:  February  12.  I99I. 

The  Department  of  Treasury  has 
subautted  tk«  following  public 
information  coilectron  requirementfsj  to 
OMB  for  review  and  cfearance  tmdier 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmi88ion(8l  niay  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
OfTicer  listed.  Conunenis  rcgardiag  this 
information  coUectios  ahould  be 
addressed  to  the  OMB  reviewer  listed 
and  to  (he  Treasury  Department 


Clearance  Officer,  Departmerrt  of  the 
Treasury,  Roon  3t71,  Treasury  Annex, 
1500  Pennsylvaiiia  Avetroe  ^fV^., 
Washington,  DC  20Z20. 

Bursas  of  Aleskal,  Tohaeoo  and 
Firearms 

OMBNumbeK  T5I2^«80. 

Form  Number:  ATF  REC  9l10fl2. 

Type  afRerwwr  Extension. 

Title:  F.qiiiipnient  and  Structures^ 

Description:  Marks,  signs  and 
calibrations  are  necessary  on  equipment 
and  structures  at  a  disfilted  spirits  ptanf 
for  the  identification  of  major  equipment 
and  of  the  accurate  determination  of 
contents. 

Respondents:  Businesses  or  other  for- 
profit,  SnaU  bisincsscs  or 
organizations. 

Estimated  Namber  of  Recon&eepers: 
291. 

Estimated  Burden  Hours  Pbt 
Recordkeeper  1  hour. 

Freqtieacy  ofRespomae:  Other 
(Recordkcepi^gJ. 

Estimated  Total  Reporting  Burden:  1 
hour. 

0\fB  Nmitber  1512-0129. 

Form  Number  ATF  F  4473  (SaOff.S^ 
Parti. 

Type  of  Review:  Extension. 

Title:  Firearms  Transaction  Record. 
Part  r — Over-the-Counter. 

Description:  This  form  is  used  to 
establish  the  eHgibility  of  the  buyer  and 
to  determine  if  a  Grearms  sale  is  legal.  It 
becomes  part  of  the  dealer's  recorcb  and 
is  used  by  law  enforcement  in 
investigations/inspections  to  trace 
firearms  to  confirm  criminal  activity  of 
persons  who  have  violated  the  Gun 
Control  Act. 

Respondents:  Individaals  or 
households.  Businesses  or  other  for- 
profit,  Sawfl  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
8.000.000. 

Estimated  Burden  Hours  Per 
Respondeat/Recordkeeper:  24  minutes. 

Frequency  of  Re&ponse:  On  occasion. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  1.31§v750  hours. 

Clearance  Officer:  Robert  Masarsky, 
(202)  566-7077.  Bureau  of  Alcohol. 
Tobacco  and  Fuearms.  room  3200. 650 
Massachusetts  Avenue  NW., 
WsshingtOB.  DC  20220l 

OMB  Reviewer:  Milo  Sunderhauf. 
(202)  395-6M&,  Office  of  Management 
and  Budget,  room  3011.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Dale  A.  hi  sfgan, 

DepartmgotaJ  Re/>orts,  Mopagement  Officer. 
[FR  Doc.  m-asn  Ffled  Z-1V#I:  8!4»«nf 
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Public  Information  CollKrtkin 
Requirements  SabmlttM  tor  OMB  fat 
Review 

Dated:  Ftbmary  U  1991. 

The  Department  of  Treasury  has    - 
submitted  the  roITowing  pubfic 
information  collection  requirement(8j  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treaury  Bureau  Clearance 
Officer  listed  Comments  regarding  this 
information  collection  shoufd  be 
addressed  to  the  ONffl  reviewer  hsted 
and  to  tfie  Treasmy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171.  Treasury  Annex, 
1500  Pennsylvania  Avcnoe,  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0387. 

Form  Number  4419. 

Type  of  Review:  Extension. 

Title:  Application  for  Filing 
Information  Returns  Kifagnetically/ 
Electronically. 

Description:  26  \i.SJC  6041  and  6042 
require  that  aM  persons  engaged  in  a 
trade  or  business  and  making  payments- 
of  taxable  income  must  file  reports  of 
this  income  with  IRS.  Payers  are 
required  to  file  certain  returns  on 
magnetk  media  after  reaching  a  certain 
volume  of  returns.  The  Revenue 
Reconciliation  Act  of  1989.  section  7713, 
changed  the  threshold  requirements.  - 
Payers  required  to  iile  on  magnetic 
media  must  complete  Form  4419  to 
receive  authorization  to  file. 

Respondents:  State  or  local 
governments.  Farms.  Easinesses  or  other 
for-profit.  Federal  agencies  or 
employees.  Non-Profit  institntions. 
Small  businesses  or  organizations. 

Estimated  Namber  of  Respondents: 
5.000. 

Estimated  Burden  Hours  Per 
Response:  26  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,167  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  535-42&7,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue.  NW..  Washington,  DC  20224. 

OMB  Reviewer  Kfik>  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  26503. 
Dale  A.  MotgaSr 

Departmental  RepoTtghtanagement  Officer. 
[FR  Doc.  (n-3822  Piled  Z-15-9I:  8:45  amf 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  February  12, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements(s) 
to  OMB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMflATumfeer:  1515-0063. 

Form  Number.  CF  5129. 

Type  of  Review.  Extension. 

Title:  Crew  Member's  Declaration. 

Description:  The  document  is  used  to 
accept  and  record  importations  of 
merchandise  by  crew  members,  enforce 
agriculture  quaranties,  currency 
reporting  laws  and  enforce  revenue 
collection  laws. 

Estimated  Number  of  Respondents: 
5.968,351. 

Estimated  Burden  Hours  Per 
Response:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
298,418  hours. 

Clearance  Officer  Ralph  Meyer,  (202) 
343-0044,  U.S.  Customs  Service. 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue,  NW., 
Washington,  DC  20229. 

OMB  Reviewer.  Milo,  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
LoU  K.  HoUand. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  91-3823  Filed  2-15-91;  8:45  am) 
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Customs  Service 

[QN90-3  ADM-9-03:C:R:G  088249  ALS] 

Further  Dissemination  of  Existing 
Information  Product 

agency:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  General  notice. 

summary:  The  U.S.  Customs  Service 
provides  rulings  on  a  variety  of  subjects 
for  the  guidance  of  the  importing  public. 
These  rulings  have  been  available  in  the 


past  in  a  variety  of  formats.  This 
document  advises  the  public  of  the 
availability  of  ceriain  Customs  rulings  in 
an  additional  format.  Disssemination  of 
the  Customs  rulings  in  this  additional 
format,  floppy  disks,  shall  not  constitute 
publication  for  purposes  of  §  177.10, 
Customs  Regulations  (19  CFR  177.10). 
DATES:  The  rulings  in  a  new  automated 
format  will  be  available  March  21, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Howard  Plofker  or  Karl  Means,  General 
Classification  Branch.  (202)-566-ei81. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 

Customs  Service  has.  pursuant  to 
S  103.4,  Customs  Regulations  (19  CFR 
103.4),  made  compilations  of  its  rulings 
available  to  the  importing  community. 
These  rulings  have  been  available  in 
microfiche  and  handbook  formats,  on  a 
subscription  basis.  Headquarters  rulings 
have  also  been  available  to  subscribers 
to  LEXIS,  a  legal  information  retrieval 
system  operated  by  Mead  Data  Central, 
Inc.,  as  the  result  of  a  pilot  project 
between  Customs  and  that  company.  In 
addition.  Headquarters  rulings  were 
recently  made  available  to  the  public  in 
a  floppy  disk  format. 

These  rulings  are  contained  in  2 
separate  data  bases,  one  covering 
rulings  issued  by  Customs  Headquarters 
and  another  covering  rulings  issued  by 
the  Customs  N.Y.  Seaport  Area  Office  or 
by  district  directors  pursuant  to  the 
Customs  District  Rulings  Program.  The 
rulings  issued  by  the  Headquarters 
office  were  made  available  for 
subscription  by  a  notice  published  in  the 
Federal  Register  of  August  21, 1990  (55 
FR  34114).  They  covered  the  following 
subjects  areas: 

1.  Bonds. 

2.  Carriers. 

3.  Classification. 

4.  Drawback. 

5.  Entry/Liquidation. 

6.  Marking. 

7.  Quota. 

8.  Restricted  Merchandise. 

9.  Trademark,  Copyright  and  Patent. 

10.  Valuation. 

11.  Other. 

The  above  notice  indicated  that  the 
opening  of  separate  subscriptions  for  the 
New  York  rulings  would  be  announced 
when  that  data  base  was  available  in 
automated  format.  The  purpose  of  this 
notice  is  to  annoimce  that  the  New  York 
rulings  which  cover  only  tariff 
classification  matters  and  Headquarters 
rulings,  which  will  continue  to  cover  the 
above  subjects,  will  each  be  available 
by  subscription,  in  the  automated 
format.  We  anticipate  that  both  of  these 
data  bases  will  be  available  for  use  in 
the  Customs  public  reading  rooms  noted 
in  §  103.1,  Customs  Regulations  (19  CFR 


103.1).  as  budgetary  resources  permit. 
Dissemination  of  the  Customs  rulings  in 
this  additional  format,  floppy  disks, 
shall  not  constitute  publication  for 
purposes  of  S  177.10,  Customs 
Regulations  (19  CFR  177.10). 

The  New  York  rulings,  as  is  true  of  the 
Headquarters  rulings,  will  be  available 
on  both  5V*"  and  3V4"  double  sided/ 
double  density  floppy  disks.  The  text 
files  contained  therein  will  be  indexed 
(noncumulative)  and  will  be  in  a 
compressed  form  in  order  to  permit  the 
storage  of  a  greater  quantity  of  files  than 
may  normally  be  stored  on  such  disks. 
Instructions  on  how  to  use  the  disks  as 
well  as  a  computer  software  program  to 
permit  the  reconstructing  or  extraction 
of  these  files  in  an  uncompressed  form 
will  be  unfurnished,  without  charge,  to 
subscribers.  In  order  to  use  these  floppy 
disks  subscribers  will  need  a  computer, 
with  a  hard  disk,  capable  of  utilizing  the 
MS-DOS  or  PC-DOS  operating  system. 
A  commercially  available  text  database 
retrieval  software  package,  suitable  for 
subscribers  needs,  is  recommended. 

We  anticipate  that  the  initial 
distribution  of  the  ruling  disks  will  be 
about  30  days  after  publication  of  this 
notice  and  that  they  will  be  distributed 
on  a  semimonthly  basis  thereafter  as 
they  are  placed  into  the  Customs 
Automated  Commercial  System  (ACS). 
Although  each  disk  will  not  be 
cumulative  and  will  normally  cover  only 
rulings  placed  in  the  automated  system 
during  the  prior  two  week  period,  the 
first  shipment  to  subscribers  will  include 
all  Headquarters  rulings  placed  in  such 
system  since  October  1, 1990  and  New 
York  rulings  placed  in  such  system  since 
lune  1, 1990.  It  is  anticipated  that  this 
first  shipment  will  contain 
approximately  4500  New  York  rulings. 
Additional  rulings  will  be  included  on 
the  disk  covering  the  period  when  they 
are  entered  into  the  automated  system. 
The  annual  subscription  fee  for  each 
data  base  will  be  $280  (domestic);  $350 
(foreign).  It  will  cover  rulings  placed  in 
the  automated  system  through 
September  30, 1991.  Thereafter, 
subscriptions  will  be  on  an  October  1. 
September  30  annual  basis,  at  a  fee  to 
be  annually  determined.  A  notice  of  the 
annual  fee  will  be  published  in  the 
Customs  Bulletin. 

Persons  interested  in  continuing  a 
prior  subscription  and/or  initiating  a 
subscription  to  either  or  both  ruling  data 
bases,  should  send  their  request,  with  a 
check  or  money  order,  made  payable  to 
the  U.S.  Customs  Service,  for  $280  ($350 
foreign),  for  each  data  base  being 
orderd,  to:  Chief,  Legal  Reference  Staff, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1301  Constitution 
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Ave.,  NW..  Room  2321.  WMkMgton,  DC 
2022BL 

Person*  iiitoiMled  in  ofetoiwiHg  ratkig 
disks  covering  rating*  ptocod  in  tfio 
automated  syatoai  in  •  prior  ^ar  may 
obtain  same  by  Mibmiltti^  ditir  raqoeal 
to  Ibe  abanreHMlMl  «Mc*  wMh  a  chtck 
or  iBOiMy  oidor.  B*d«  Mfsbtr  to  th« 
U.S.  Qiilu—  iifvke,  far  tfa«  cnnent^F 
appUcabi*  fa*  fMO  fdoMslk)  or  $M0 
(foraipn)!.  Mar  yaatsr  rai*ag  dtatwoMy 
only  be  pwrdi— ■<  as  a  mat  covorlng  tk* 


entire  fiscal  year.  At  tka  pnacnt  tima 
only  Headqaartan  raNnga  placid  i»  tW 
aaloautad  fyatiai  duriag  flacal  yar 
1990  aro  aiailabk  andar  (his  prior  year 
procadura. 

All  orders  anocna  tnciTiua  Mia 
foHowinf  (ypad  or  prfnterf  Infennelfofi: 

1.  Company  or  peraonal  natna. 

2.  Autflffuiial  auili  Bsa/a(Taii(imi  line'. 

4.Qqr.8Ma.ZVeBaa 

5.  Daytlaw  phaask  iwtadiaftant  oada; 


6.  Disk  sizci    fW  orlW. 

7.  DMa  lMae(st  cltaa«MHe« 
New  York  or  Both  and  fiscal  year). 

Michael  H.  Lane. 

Acting  CotnmiaaieiMrvf  Cimteaw. 

Approved:  tanaary-at.  1*91. 
)ohniP.fi*paaii, 

Acting  Asifstunt  SfBti  Btuiy  oflti9  Tnostrty. 
[FR  Doc.  91-383f  FiTed  2-15-91: 8:45  am]> 
aaxiwo  cooa  wao  oa  a 
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Sunshine  Act  Meetings 


Federal  Ragiatw 

Vol  56.  No.  33 

Tuesday,  February  19,  1991 


This  section  o(  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(eM3). 


COMMODITV  CREDIT  CORPOIUTION 
"FEDERAL  REOISTER"  CITATION  OF 
PREVIOUS  announcement:  56  F.R.  5247, 
Friday,  February  8, 1991. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  2:00  pjn..  February  13. 1991. 
status:  C^n  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Miimtes  of  Special  Meeting  of  October 
14, 1988. 

2.  Amendment  to  Bylaws  Reflecting 
Reorganizational  Changes  In  ASCS. 

3.  Memorandum  re:  Update  of  Commodity 
Credit  Corporation  (CCC)-Owned  Inventory. 

4.  Memorandum  re:  Accomplishments  of 
the  Pood  Security  Act  of  1985  Pertaining  to 
CCC  Commodity  Operations. 

5.  Memorandum  re:  Lien  Searches  for  Sugar 
Beet  and  Sugarcane  Price  Support  Loans. 

6.  Docket  GCP-324  re:  Price  Support 
Program  for  the  1991  and  Subsequent  Crops 
of  Sugarcane  and  Sugar  Beets. 

7.  Docket  GCP-325  re:  Oilseed  Loan 
Programs  for  the  1991  and  Subsequent  Crops. 

8.  Docket  CZ-161a,  Revision  5  re:  Policies 
for  Collection,  Settlement,  and  Adjustment  of 
Certain  Claims  By  or  Against  Commodity 
Credit  Corporation. 

9.  Resolution  re:  Ratification  of  Research 
Study  Concerning  Peanut  Shrinkage  to  be 
Conducted  Using  Commodity  Credit 
Corporation  (CCC)  Funds  and  in 
Collaboration  with  the  Agricultural  Research 
Service  (ARS). 

10.  Resolution  re:  Ratification  of  Using 
Commodity  Credit  Corporation  (CCC)  Funds 
to  Reimburse  the  Agricultural  Research 
Service  (ARS)  for  the  Purchase  of  Peanuts  for 
Research  Use. 

11.  Resolution  re:  RatiHcation  of  Research 
Funding  for  Chemical  Analysis  of  Tobacco 
Samples  for  Fiscal  Years  1987  and  1988. 

12.  Memorandum  re:  CCC  Stocks  Available 
for  Donation  Overseas  Under  Section  416(b) 
of  the  Agricultural  Act  of  1949,  as  Amended, 
During  Fiscal  Years  1989, 1990,  and  1991. 

13.  Resolution  re:  Ratification  of 
Secretary's  Determinations  Regarding  the 
Availability  of  Wheat  to  Carry  Out  the 
Urgent  Humanitarian  Purposes  of  Public  Law 
480  During  Fiscal  Years  1989  and  1990. 

14.  Resolution  re:  Ratification  of 
Commodities  Available  for  Public  Law  480 
During  Fiscal  Year  1989, 1990,  and  1991. 

15.  Resolution  re:  Ratification  of  Export 
Sales  of  CCC-Owned  Dairy  Products  for 
Fiscal  Years  1989, 1990,  and  1991. 

18.  Resolution  re:  Ratiflcation  of  the 
Secretary's  Authorizations  Regarding  the 
Targeted  Export  Assistance  Program  for 
Fiscal  Years  1969  and  1990. 


CtOSEO  PORTION  OF  MEETWQ: 

17.  Discussion  re:  Conmiodity  Disposal  and 
Sales  Price  Policy  for  Fiscal  Year  1992  and 
Subsequent  Years. 

SUPPLEMENTAL  INFORMATION:  The 
General  Counsel  certified  this  meeting 
may  be  closed.  All  members  of  the 
Board  present  as  follows  voted  to  close 

this  meeting: 

1.  Jack  Pamell,  Vice  Chairman. 

2.  Richard  T.  Crowder,  Member. 

3.  Roland  R.  Vautour,  Member. 

4.  Catherine  A.  Bertini,  Member. 

5.  Jo  Ann  D.  Smith,  Member. 

6.  Bruce  L.  Gardner,  Member. 

7.  Keith  D.  Bjerke,  Member. 

CONTACT  PERSON  FOR  MORE 

iNFORMA'nON:  James  V.  Hansen. 
Secretary,  Commodity  Credit 
Corporation,  Room  3603  South  Building, 
U.S.  Department  of  Agriculture,  Post 
Office  Box  2415,  Washington,  D.C 
20013:  telephone  (202)  47S-5490. 

Dated:  February  14, 1991. 
James  V.  Hansen, 

Secretary,  Commodity  Credit  Corporation. 
[FR  Doc.  91-3973  Filed  2-14-91;  1:18  pm] 
aiujNQ  cooe  s«is-os-« 

FEDERAL  HOUSING  FINANCE  BOARD 
"HME  AND  DATE:  9:00  a.m.,  Tuesday, 
February  19, 1991. 
PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street  N.W.,  Washington.  D.C.  20006. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 
PORTIONS  OPEN  TO  "TOE  PUBUC:  The 

Board  will  consider  the  following: 

(1)  Housing  Finance  Programs  Report: 
Affordable  Housing  Program  Final 
Regulations;  Community  Support  Advance 
Notice  of  Proposed  Rulemaking; 

(2)  Federal  Home  Loan  Bank  System 
Monthly  Report; 

(3)  Federal  Home  Loan  Bank  System 
Dividends  Report; 

(4)  Federal  Home  Loan  Bank  Budget  Policy 
Report; 

(5)  Office  of  Finance  Monthly  Report; 

(6)  Federal  Home  Loan  Bank  System 
Membership  Report; 

(7)  Legislative  Update. 

PORTIONS  CLOSED  TO  THE  PUBUC:  The 

Board  will  consider  the  following: 

(1)  Federal  Honie  Loan  Bank  System 
Examination  Policy; 

(2)  Federal  Home  Loan  Bank  Director 
Financial  Disclosure  Regulations; 


(3)  Funds  Management  Pohcy; 

(4)  Federal  Hone  Loan  Bank  System 
Membership  Policy  and  Process  Issues; 

(5)  Federal  Home  Loan  Bank  System 
Meml>er  Correspondent  Services; 

(6)  Federal  Home  Loan  Bank  of  San 
Francisco  Presidency  Status  Report; 

(7)  Office  of  Thrift  Supervision  Rnlemakiiig 
Update; 

(8)  FHFB  Board  Management  Issues. 

The  above  matters  are  exempt  under 
one  or  more  of  sections  552b(c)(2).  (6), 
(8),  (9)  (A)  and  (9]  (B)  of  Utie  5  of  the 
United  States  Code.  5  U.S.C. 
§  552b(c)(2),  (6),  (8),  (9)  (A)  and  (9)  (B). 

CONTACT  PCRSON  ran  MONC 

INFORMATION:  Leonard  H.O. 

Spearman,  Jr^  Executive  Secretary  to 

the  Board,  (202)  408-2574. 

J.  Stephen  BritL 

Executive  Director. 

[FR  Doc.  91-3982  Piled  2-14-91;  1:17  pmj 

BILLINa  COOC  f728-01-N 

FEDERAL  HOUSING  FINANCE  BOARD 

TIME  AND  DATE:  1:00  pjn.,  Wednesday. 
February  20, 1991. 

place:  Vista  Hotel  Ballroom  C  1400  M 
Street,  NW.,  Washington,  DC  20005. 

STATUS:  Closed  Meeting. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
will  consider  the  following: 

(1)  Affordable  Housing  Program  Policy 
Issues; 

(2)  Community  Support  Regulations  Issues; 

(3)  Community  Investment  Program  Issues. 

The  above  matters  are  exempt  under 
section  552b(c)(9)(B)  of  title  5  of  the 
United  States  Code.  5  U.S.C. 
552b(c)(9)(B). 

CONTACT  PERSON  FOR  MORE 
information:  Leonard  H.O.  Spearman, 
Jr.,  Executive  Secretary  to  the  Board, 
(202)  408-2574. 
}.  Stephen  Britt, 
Executive  Director. 

[FR  Doc.  91-3963  Filed  2-14-91;  1:17  p.m.) 
BILUNQ  COOE  S72S-01-M 

FEDERAL  HOUSING  RNANCE  BOARD 

-nME  AND  DATE:  8:00  a.m.,  Wednesday, 
February  20, 1991. 

place:  Vista  Hotel,  Ballroom  C,  1400  M 
Street,  N.W.,  Washington.  D.C.  20005. 

STATUS:  Closed  Meeting. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
will  consider  the  following: 
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(1)  DutiM  and  responsibilities  of  Federal 
Home  Loan  Bank  Diractora; 

(2)  Federal  Home  Loan  Bank  System  issues 
related  to  membership  policy,  budget  policy 
and  member  correspondent  services. 

The  above  matters  are  exempt  under 
section  552b(c)  (2).  (6)  and  (9)(B)  of  title 
5  of  the  United  States  Code.  5  U.S.C. 
9  S52b(c)  (21  (6)  and  (g)(B). 

CONTACT  KRSON  FOM  MOM 
wrowMATlOW:  Leonard  H.O.  Spearman. 
Jr..  Executive  Secretary  to  the  Board. 
(202)  408-2574. 
|.  Stephen  Britt. 
Executive  Director. 

[FR  Doc  91-3964  Filed  2-14-91;  1:17  pm] 
aiLUNa  COM  sTss-ei-M 


INTERSTATE  COMMERCE  COMMISSION 

Commission  Conference 

TIME  AND  DATS:  lOHX)  a.m..  Tuesday. 
February  26. 1991. 

KACE:  Hearing  Room  A.  Interstate 
Commerce  Commission.  12th  & 
Constitution  Avenue.  N.W..  Washington, 
D.C  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 


MATTER  TO  SE  DISCUSSED: 

Docket  No.  AB-308  (Sub-No.  1).  Central 
Michigan  Railway  Company — 
Abandonment— East  of  Ionia  to  West  of 
Owosso — in  Michigan. 

Docket  No.  AB-1  (Sub-No.  218)  Chicago 
and  North  Western  Transporation 
Company — Abandonment  Between  Ingalton 
and  Carol  Stream,  In  Dupage  County,  IL 

Finance  Docket  No.  28583  (Sub-No.  26), 
Burlington  Northern.  Inc. — Control  and 
Merger— SL  Louis-San  Franciso  Railway  Co. 

Finance  Docket  No.  31693,  Gulf  &  Ohio 
Railways,  Inc. — Purchase  and  Lease — CSX 
Transportation.  Inc.  Line  Between 
Thomasville  and  Sylvester,  GA. 
CONTACT  PERSON  IKMI  MORE 
information:  a  Dennis  Watson,  Office 
of  External  Affairs,  Telephone:  (202) 
275-7552  TDD:  (202)  275-1721. 
Sidney  L.  Strickland.  |r.. 
Secretary. 
[FR  Doc.  91^1013  Filed  2-14-91;  3:18  pm) 

■NXMa  COOC  7036-01-N 

merit  systems  protection  board 

TIME  AND  DATE:  11:00  AM.  Friday.  March 

8,1991. 

place:  Eighth  Floor.  1120  Vermont  Ave.. 

NW..  Washington.  DC.  20419. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Internal      - 
personnel  rules  and  practices. 
CONTACT  PERSON  FOR  ADDITIONAL 
information:  Robert  E.  Taylor.  Clerk  of 
the  Board.  (202)  653-7200. 


Dated:  February  14. 1991. 
Robert  E.  Taylor. 

Clerk  of  the  Board. 

[Fr  Doc.  91-4004  Filed  2-14-91:  3:16  pm] 

MLUNQ  COOE  7400-01-H 

NATIONAL  MEDIATION  BOARD 

TIME  AND  date:  2:00  p.m..  Wednesday. 

March  6, 1991. 

PLACE:  Board  Hearing  Room.  8th  Floor. 

1425  K  Street  NW..  Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Ratification  of  the  Board  actions  taken 
by  notation  voting  during  the  month  of 
February,  1991. 

2.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director's  office 
following  the  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  William  A.  CAW,  Jr.. 
Executive  Director.  Tel:  (202)  523-5920. 

Date  of  Notice:  February  7, 1991. 
WUliam  A.  GiU.  Jr.. 

Executive  Director,  National  Mediation 
Board. 

(FR  Doc.  91-4009  Filed  2-14-91;  3:17  pm] 
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Vol.  56.  No.  33 

Tuesday,  February  19,  1991 


This  8ectk>n  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule.  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  ttw  Offne  of 
the  Federal  Register.  Agertcy  prepared 
correcttons  are  issued  as  signed 
documents  and  appear  in  ttw  appropriate 
document  categories  elsewtiere  In  the 
issue. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32CFRPart221 

[DoDDIrwthre  6025.141 

Department  of  Defense  Participation  in 
the  National  Practitioner  Data  Banic 

Correction 

In  rule  docimient  90-28648  begiiming 
on  page  50321  in  the  issue  of  Thursday, 


December  6. 1991.  make  the  following 
correction: 

On  page  50321,  in  the  third  column, 
imder  EFFECTIVE  DATES,  in  the  third  line. 
"January  7, 1990"  should  read  "January 
7, 1991". 

BNXINQ  COOE  1COM1-0 


DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products  RepresentaUve 
Average  Unit  Costs  of  Energy 

Correction 

In  notice  document  91-2171  begiiming 
on  page  3455.  in  the  issue  of 
Wednesday.  January  30, 1991,  make  the 
following  correction: 


On  page  3456,  under  Table  1,  in  the 
fourth  column  of  the  table,  in  the  Hrst 
line.  "$25.15"  should  read  "$24.15". 


MLUNO  COOC  1SOS41-0 


Tuesday, 
February  19,  1991 


Part  II 

Department  of 
Housing  and  Urban 
Development 

Office  of  Assistant  Secretary  for 
Housing-Federai  Housing  Commissioner 


24  CFR  Part  888 

Section  8  Housing  Assistance  Payments 
Program;  Fair  Market  Rents  for  New 
Construction  and  Substantial 
Rehabiiitation  for  Aii  Market  Areas; 
Proposed  Fair  Market  Rents 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Offic*  of  AMiatanI  8«crttary  for 
Houeing-Fedoral  Housing 


24CFRPart8M 


[Docket  Na  N-91-3077:  FR-293S-II-01] 

Section  8  Housing  Assistance 
Payments  Program.  Fair  Market  Flents 
for  New  Construction  and  Sut>stanttal 
Rehabilitation  for  AH  Market  Areas 

AOCNCY:  Office  of  Assistance  Secretary 
for  Housing-Federal  Housing 
Conunissioner,  HUD. 

ACTION:  Proposed  fair  market  rents. 


!  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  that 
the  Secretary  establish  Fair  Market 
Rents  (FMRs)  periodically,  but  not  less 
frequently  than  annually.  This  document 
proposes  Fiscal  Year  1989  FMRs  for  the 
Section  8  New  Construction  Program 
and  the  section  8  Substantial 
Rehabilitation  Program.  These  proposed 
FMRs  are  based  primarily  upon  the  level 
of  rentals  paid  for  recently  completed  or 
newly  constructed  dwelling  units  of 
modest  design  within  each  market  area 
as  determined  by  HUD  Field  Office 
staff— hereafter  referred  to  as  "Vtocen 
A".  They  also  reflect  the  Department's 
cost  coataiaaMnt  efiorts  in  relation  to 
housing  assistance  provided  m  the 
Section  8  New  Construction  and 
Substantial  Rehabilitation  Programs — 
hereafter  referred  to  as  "Process  B".  The 
proposed  FMRs  are  the  lesser  of  the  rent 
determined  by  Process  A  at  i^rocess  B. 

dates:  Coaunent  doe  date:  March  21. 
1991. 

ADDRCSSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  aotice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street  SW.. 
Washington.  DC  2O410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  coninunication 
submitted  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  address. 

FOR  FUirrHER  INFORMATION  CONTACT: 

Edward  M.  Winiarski.  Chief  Appraiser. 
Valuation  Branch.  Technical  Support 
Division.  Office  of  Insured  Multifamily 
Housing  Development.  451  Seventh 
Street  SW.,  Washington,  DC  20410-8000. 
telephone  (202)  708-0624.  (This  is  not  a 
toll-free  number). 


SUPPLCMBITARY  INFORMATION: 

Background 

Section  8  of  the  United  States  I 
Act  of  1937  (42  U.S.C.  1437  f  (the  Act)) 
authorizes  a  system  of  housing 
assistance  payments  to  aid  lower 
income  families  in  renting  decent,  safe, 
and  sanitary  housing.  The  section  8 
Housing  Assistance  Payments  Program 
currently  provides  assistance  for  sectioa 
202  elderly  new  construction  and 
substantial  rehabilitation  proposals. 
Under  this  program.  HUD  makes  mtal 
assistance  payments  on  behalf  of 
eligible  families  to  the  mortgagor  entity. 

Total  housing  expense  representa  die 
total  monthly  cost  of  housing  for  aa 
eligible  family,  which  is  the  sum  of  tiia 
contract  rent  plus  any  utility  allowance 
for  the  assisted  unit  occupied  faf  the 
family.  Where  the  unit  is  leased  to  aa 
eligible  family,  the  housing  assistance 
payment  represents  the  difference 
between  the  total  housing  expense  and 
the  total  family  contribution.  Initial 
contract  rents  plus  any  allowance  far 
utilities  generally  may  not  exceed  area- 
wide  (FMRs)  established  by  the 
Department. 

Section  8(c)(1)  of  the  Act  states  that 
the  Secretary  shall  establish  FMRs 
periodioalljr,  but  not  less  frequently  than 
annually.  Sectkm  8(c)(1)  further 
provides  that  the  Department  shall 
publish  FMRs  in  the  Federal  Register, 
with  reasonable  time  for  public 
oooMinDt  end  that  the  FMRs  will 
becoaM  efilecdve  upon  their  publicatian 
in  final  form  in  the  Federal  Register. 

The  Department  determined  tlwt  rale 
making  is  not  necessary  and  this  has 
delayed  timely  pablication  of  the  FMRs. 
Accordingly,  die  Department  published 
a  final  rule  on  September  25. 1985  (see 
50  FR  38791)  changing  the  FMR 
pablication  procedure  to  a  Notice 
procedure,  effective  October  30, 196S. 
FMRs  are  published  as  a  Proposed 
Notice  with  a  30-day  comment  period. 
Once  the  30-day  comment  period  has 
expired  and  the  conunents  are 
considered,  any  revised  FMRs  may 
afterwards  be  pubtished  for  effect  in  the 
Federd  Re^ster. 

Interested  persons  have  a  30-day 
comoient  period  after  the  publicatian  of 
this  Notice  in  which  to  submit  coaaments 
on  flie  revised  FY  1989  FMRs  contained 
in  Schedule  A. 

Because  of  a  large  backlog  of  prior  FY 
section  202  cases,  there  is  a  pressing 
need  to  publish  these  FMRs  for  effect. 
Therefore,  immediately  at  the  cloee  of 
the  30-day  cbmment  period  afforded  by 
this  Notice,  a  Final  Notice  will  be 
published  in  the  Federal  Register 
establishing  the  FMRs  for  those  maricel 
areas  for  which  no  public  comments  are 
received.  The  FMRs  made  final  by  that 


Notice  will  apply  to  proposals  selected 
on  or  after  September  15, 1989. 

For  those  market  areas  that  do  receive 
pubfic  comments,  all  comments  will  be 
carefully  considered,  and  the  FMRs  for 
thoee  market  areas  will  be  revised,  if 
appropriate.  A  separate  Final  Notice 
wiU  be  published  establishing  FMRs  for 
dioee  market  areas. 

;  the  public  conunent  period 
I  by  this  Proposed  Notice, 
proposals  may  be  submitted  that  involve 
ooesbinations  of  structural  types  and 
unit  sizes  for  which  FMRs  are  not 
proposed  in  this  document  or  for  which 
there  are  no  FMRs  that  are  already  in 
effect.  However,  no  proposal  of  this  type 
will  be  approved  until  the  FMRs  have 
been  pebHshed  for  effect  in  the  separate 
Final  Notice  referred  to  above  for  those 
maiket  areas  receiving  public 
comments. 

h  addition,  interested  persons  may 
submit  comments  or  other  information, 
even  after  expiration  of  the  30-day 
comment  period  provided  in  this  Notice. 
Any  data  submitted  will  be  considered 
I  initiating  interim  revisions  to  the  FMR 

'  edules.  In  order  to  expedite 
consideration  of  your  submission,  please 
send  a  copy  to  the  HUD  Field  Office 
having  jurisdiction  for  the  market  area 
involved,  as  well  as  to  the  Rules  Docket 
Clerk. 

This  Nodce 

Today's  document  pronoses  the  FY 
1989  FMRs  for  New  Construction  and 
Substantial  Rehabilitation  that  apply  to 
section  202  elderiy  proposals  selected  on 
or  efter  September  15, 1989.  under  Part 
885.  Housing  for  the  Elderly  or 
Hendicapped  Program. 

The  FMRs  are  based  primarily  on  the 
levels  of  rent  paid  for  recently 
completed  or  newly  constructed 
dwelling  units  of  modest  design  within 
each  market  area,  as  determined  by 
HUD  Field  Office  staff,  trended  ahead  to 
September  30, 1990.  to  allow  time  for  the 
period  of  construction  or  rehabilitation 
of  the  projects  involved.  They  are 
estimates  of  rentals  that  prospective 
tenants  who  are  not  receiving  Federal 
rent  sabsidies  would  be  willing  and  able 
to  pay  for  recently  completed  or  newly 
constructed  dwelling  units  of  modest 
design,  with  suitable  amenities.  They  do 
not  necessarily  represent  rents  needed 
to  support  construction  and  operating 
costs. 

This  Notice  includes  FMRs  for  0, 1,  2, 
3  end  4  bedroom  units  in  five  structural 
categories  (detached,  semi-detached/ 
row.  walkap,  2-4  story  elevator,  and  5-t- 
stocy  elevator  buildings).  Construction 
or  nhabilitation  of  elevator  projects  for 
families  with  children  is  prohibited 
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unless  there  is  no  practical  alternative. 
FMRs  for  family  units  in  elevator 
structures  are  proposed  for  appropriate 
market  areas;  however,  the 
determination  that  there  is  "no  practical 
alternative"  must  be  made  on  a  project- 
by-project  basis.  HUD  regulations  also 
provide  that  high-rise  elevator  projects 
for  the  elderly  may  be  approved  only  if 
HUD  determines  that  high-rise 
construction  is  appropriate  after  taking 
into  account  land  costs,  safety  and 
security  factors. 

Applicability 

A.  For  section  202  projects  for  the 
elderly  with  section  8  assistance 
selected  on  or  after  September  15. 1989. 
contract  rents  shall  be  based  on  the  FY 
1989  FMRs  published  herein.  If  the 
project  meets  HUD's  cost  containment 
guidelines  and  economic  feasibility 
requirements,  these  FMRs  may  be 
increased  by  up  to  10  percent  with  the 
approval  of  the  Field  Office  Manager,  or 
by  up  to  20  percent  with  the  approval  of 
the  Assistant  Secretary  for  Housing. 

B.  For  section  202  proposals  with 
section  8  assistance  selected  in  FY  1988 
and  prior  years,  immediately  upon 
publication,  this  Proposed  Notice 
extends  the  use  of  FY  1988  FMRs  for 
section  202  proposals  where  a  firm 
commitment  is  issued  before  the 
effective  date  of  the  FY  1989  FMRs  for 
the  jurisdiction  in  which  the  project  is 
located;  and  where  project  construction 
starts  on  or  before  September  30. 1991. 

For  all  projects  where  the  FY  1988 
FMRs  are  lower  than  the  FMRs 
applicable  in  the  year  that  the  project 
was  selected,  the  contract  rents  shall  be 
based  upon  the  FMRs  applicable  for  the 
year  in  which  the  project  was  selected. 
The  following  exceptions  apply: 
1.  For  all  projects  subject  to  FY  1987 
and  earlier  FMRs  where  later  FMRs  are 
published  with  increased  rents  after  the 
completion  date  of  a  processing  stage, 
the  later  FMRs  (not  to  exceed  the  higher 
of  the  FY  1988  FMRs  or  the  FMRs 
applicable  in  the  year  that  the  project 
was  selected)  shall  be  applicable  to  all 
subsequent  processing  in  reviewing 
contract  rents  and  utilities.  The  decision 
concerning  the  appropriate  FMRs  to  use 
in  project  processing  will  be  based  upon 
an  entire  schedule  of  FMRs  rather  than 
selectively  choosing  the  highest  unit 
rents  from  the  FY  1988  FMR  schedule  or 


a  previously  published  FMR  schedule 
for  that  market  area. 

2.  For  all  projects  that  are  subject  to 
FY  1987  and  earlier  FMRs.  where  later 
FMRs  are  pubUshed  with  decreased 
rents  after  the  completion  date  of  a 
processing  stage,  the  FMRs  that  were 
used  at  the  prior  processing  stage  shall 
be  applicable  to  all  subsequent 
processing  in  reviewing  contract  rents 
and  utilities. 

C.  For  all  FY  1988  and  prior  year 
section  202  selections  for  which  firm 
commitments  are  issued  after  the 
effective  date  of  the  FY  1989  FMRs,  the 
maximum  approvable  FMRs  will  be  110 
percent  of  the  FY  1989  FMRs.  except 
that  where  a  higher  rent  is  needed  for 
project  feasibility,  the  maximum 
approvable  FMRs  shall  be  the  amount 
above  110  percent  of  the  FY  1989  FMRs 
necessary  to  service  the  debt  at  a  9 
percent  interest  rate  rather  than  an  8.375 
percent  interest  rate.  In  no  event, 
however,  may  the  approved  FMR 
exceed  120  percent  of  the  FY  1989  FMR. 
Approvals  above  110  percent  of  the  FY 
1989  FMRs  will  require  the  Assistant 
Secretary's  prerogative. 

For  all  projects  where  the  FY  1989 
FMRs  are  lower  than  the  FMRs 
appUcable  in  the  year  that  the  project 
was  selected,  the  contract  rents  shall  be 
based  upon  the  higher  of: 

a.  The  final  published  FY  1989  FMRs. 
or 

b.  The  FMRs  applicable  for  the  year  in 
which  the  project  was  selected. 

Other  Information 

HUD  regulations  in  24  CFR  part  50. 
implementing  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  contain  categorical  exclusions 
fix)m  their  requirements  for  the  actions, 
activities  and  programs  specified  in 
S  50.20.  Siiice  the  FMRs  proposed  in  this 
Notice  are  within  the  exclusion  set  forth 
in  9  50.20(1).  no  environmental 
assessment  is  required,  and  no 
environmental  finding  has  been 
prepared. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  title  for  the 
activities  covered  by  this  Notice  are  14.156, 
Lower  Housing  Assistance  Program  (section 
8). 

Accordingly,  the  Department  proposes 
to  revise  Schedule  A  of  24  CFR  part  888 
to  read  as  set  forth  below: 


(Note:  These  FMRs  will  not  be  codified  in 
part  888  of  title  24  of  the  Code  of  Federal 
Regulations.) 

Authority:  Section  8(c)(1).  U.S.  Housing  Act 
of  1937,  42  U.S.C.  1437f;  Section  7(d). 
Etepartment  of  HUD  Act,  42  U.S.C  3535(d). 

Dated:  February  6. 1991. 
Arthur  (.Hill 

Acting  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Schedule  A — Proposed  Fair  Market 
Rents  for  New  Construction  and 
Substantial  Rehabilitation 

Special  Category  Computations 

1.  FMRs  for  dwelling  units  designed 
for  the  elderly  or  handicapped  are  those 
for  appropriate  size  units,  not  to  exceed 
two  bedrooms  for  the  elderly,  multiplied 
by  1.05. 

2.  Congregate  housing  dwelling  unit 
FMRs  are  the  same  as  for  non- 
congregate  units. 

3.  Single-room  occupancy  dwelling 
unit  FMRs  (applicable  only  for 
substantial  rehabilitation  projects)  are 
75  percent  of  those  for  zero  bedroom 
units  of  the  same  structural  type. 

4.  FMRs  for  living  units  in  a  group 
home  are  those  for  a  zero  bedroom  or  a 
one  bedroom  unit  of  the  walkup 
structural  type  (or  if  the  group  home 
contains  an  elevator,  of  the  2-4  story 
elevator  structural  type).  Each  living 
unit  in  a  group  home  is  composed  of  a 
bedroom  plus  a  proportionate  part  of 
common  living  space  ordinarily  included 
in  a  living  unit.  One  bedroom  FMRs  for 
group  homes  may  be  applied  only  when 
the  project  conforms  to  the  following 
criteria: 

a.  The  project  meets  HUD's  cost 
containment  guidelines,  and 

b.  Use  of  the  one  bedroom  FMR  must 
be  necessary  in  order  to  assure  the 
economic  feasibility  and  financial 
soundness  of  the  project. 

Bent  Computations 

All  rents  computed  in  accordance 
with  this  note  shall  be  rounded  down  to 
.  the  nearest  whole  dollar.  Similarly,  all 
FMRs  increased  by  up  to  10  percent  with 
the  approval  of  the  HUD  Field  Office 
Manager,  or  by  up  to  20  percent  with  the 
approval  of  the  HUD  Regional 
Administrator  should  have  the  result 
rounded  down  to  the  nearest  whole 
dollar. 

SIUMQ  COOE  43tl>-27-« 
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RfOION   1 
BOSTON  matONAL  OFF  Id 


STUUCTWe  TYPE 

OetACHgo 

9CMI-0ITACHC0/R0W 
WAIKUP 

tLIVATOR  a-4  StY 
CLEVATOn  5*   $TV 
MAMurACTURtO  HQMC 


MARKET:  BOttON 

NUMBIR  or  BfOROOMt 

•O*   -I*   -a-   -3-  -4* 

904  11G0  ia«i 

73 «   7*1  894  1064  1108 

€99     74 t  8te  980  1113 

•81   83«   9*6  1223  1336 

••<  833  991  1339  1474 

ffFECTlVE  DATE    100188 
TRINOeO  OATC     10019O 


MARKET:  WORCESTER 

NUMBIR  OF  BEDROOMS 


1- 


•3-   -4* 


939  1073  1164 

631  675  930  939  990 

987  641   902  913  985 
•14  706  •4« 
•45  744   990 

EFFECTIVE  DATE    100188 

TRENDED  DATE  100190 


MARKET:  PALL  RIVER 
NUMBIR  OF  BC0R00M9 
-0-   -1*   -2-   -3-   -4* 
985  1042  1060 
694  671  949  954  1042 
624   647   901   894   992 
646   671   819 
692   709   895 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MERAREO  ON  013091 


/ 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUOINQ  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   1 
HARTFORD  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  &♦  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  9*  STY 

MANUFACTURED  HOME 


MARKET:  HARTFORD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
800  890  916 
645  661  762  863  890 
548  636  724  818  844 
556  646  730 
574   703   809 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  WINDHAM 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
663  735  762 
559  566  633  708  738 
463  539  604  671  690 
490  561  618 
510   595   679 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  NEW  HAVEN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
777  848  900 
603  640  720  827  879 
547  612  694  791  818 
562  630  738 
582   695   819 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  BRIDGEPORT 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
776  829  864 
635   641   739   801   838 
531   615   698   777   804 
539   645   707 
561   682   786 


MARKET:  NEW  LONDON 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
773   863   902 
568   573   735   820  874 
511   549   723  812   842 
517   567   750 
546   626   773 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  HIOGEFIELD 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
901   965  999 
738   744   857   938   971 
615   717   815   913   939 
626   727   823 
646   791   911 


MARKET:  NEW  MILFORD 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
721   804   825 
716   799   820 
767   793 


583  621 

516  599  681 

521  606  686 

539  660  761 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  NORWICH 

NUMBER  OF  BEDROOMS 


1 


-4+ 


721   804   825 
575   632   716   799   820 
525   611   694   768   792 
534   620   699 
552   663   773 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
10019O 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 
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S 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

e» 

REGION   1 

MANCHESTER  OFFICE 

MARKET:  MAINE  STATEWIDE      MARKET:  VERMONT  STATE        MARKET:  NEW  HAMPSHIRE  ST. 

NUMBER  OF  BEDROOMS          NUMBER  OF  BEDROOMS          NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE      -0-   -1-   -2-   -3-   -4*      -0-   -1-   -2-   -3-   -4+      -Q-   -1-   -2-   -3-   -4+ 

a 

DETACHED                     682   818   980               762   882   992               734   845   982 

SEMI-DETACHED/ROW   452   549   632   756   907      566   636   743   842   950      556   620   697   800   928 

WALKU 

P             413   521   614   739   845     507   594   706   797   878     490  550  633   720  820 

ELEVA 

TOR  2-4  STY    430  577   679               576   657   779               518   624   723 

09 

ELEVA 

TOR  5*  STY     478   641   754                639   728   865                576   693   803 

90 

1 

MANUFACTURED  HOME                                                                                       I 

J& 

EFFECTIVE  DATE    100188      EFFECTIVE  DATE    100188      EFFECTIVE  DATE    100188 

•s. 

TRENDED  DATE      100190     TRENDED  DATE      100190     TRENDED  DATE      100190 
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REGION   i 
PROVIDENCE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
SCHEDULE  A   ^^*l«,^;;«j^^  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  PROVIDENCE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
798  935  990 
514  620  738  823  893 
509  593  715  800  845 
529  613  735 
534   721   893 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 
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REGION   2 
BUFFALO  OFFICE 


STRUCTURE  TYPF 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  BUFFALO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4-»- 
668  758  854 
464  503  587  690  799 
382  453  545  640  682 
501  55>  733 
546   597   776 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  ALBANY 

NUMBER  OF  BEDROOMS 
-1- 


MARKET:  ELMIRA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
627  731  810 
395  458  542  643  760 
342  396  521  623  711 
421  510  639 
463   556   702 


MARKET:  JAMESTOWN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4-». 
661  742  833 
461  S18  592  688  790 
399  468  557  640  739 
488  557  679 
5;Jl   616   750 


MARKET:  ROCHESTER 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
646  723  802 
489  508  594  690  780 
391  456  548  622  702 
506  576  690 
549  620  738 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


-O- 


-2-  -3-  -4+ 

717  866  959 

520  527   632  769  852 

449   514   602  709  804 

456   552   699 

489   605   754 


MARKET:  PLATTSBURGH 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
646   762   842 
477   543   594   686   766 
427   468   542   635   724 
477   564   686 
520  609   736 


MARKET:  SYRACUSE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
655  755  863 
472  484  574  692  777 
377  452  550  629  724 
382  501  636 
424   547  1684 


MARKET:  BINGHAMTON 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
632   762   843 
458   464   561   671   745 
396   453   531   624   706 
402   493   626 
440  524   674 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION                      1 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

1 

REGION   2 

■  ■ 

NEW  YORK  REGIONAL 

OFFICE 

■" 

• 

MARKET:  NEW  YORK  CITY 

MARKET:  SUFFOLK 

MARKET:  WESTCHESTER 

MARKET:  ORANGE 

- 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   ♦2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

DETACHED 

1165  1412  1575 

1055  1232  1351 

895  1017  1102 
622   676   809   965  1055 

I 

SEMI -DETACHED/ROW 

759   76S  1083  1250  1527 

881   933  1105  1156  1377 

748   754   883  1089  1185 

WALKUP 

686   717   977  1169  1414 

707   823   991  1080  1192 

590   704   842  1018  1116 

550  632   768   902   998 

3 

ELEVATOR  2-4  STY 

734   943  1008  1272  1493 

908  1068  1300 

728   834  1025 

737   798  1008 

5 

ELEVATOR  5*  STY 

957  1165  1294  1644  1878 

981  1094  1366 

790   938  1092 

^r   •             ■   4^  ^^        V  ^^  ^f^  ^0 

792   906  1 107 

^ 

MANUFACTURED  HOME 

■^  ^b         •^  ^^  *^          ■  \^    W 

X 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

. 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

1 

1 

MARKET:  ROCKLAND 

MARKET:  NASSAU 

MARKET:  PUTNAM 

MARKET:  POUGHKEEPSIE 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

-  ,         STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4+ 

-0- •  -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4+ 

< 

DETACHED 

1043  1132  1216 

1114  1272  1397 

971  1117  1216 

808   944  1079 

o_ 

SEMI-DETACHED/ROW 

647   746   930  1083  1175 

782   790  1019  1156  1281 

651   654   833  1000  1091 

555   590   706   808   887 

cn 

WALKUP 

553   703   878  1020  1129 

610   760   922  1059  1173 

528   620   715   894  1039 

469   562   699   750   833 

P 

ELEVATOR  2-4  STY 

626   755   937 

627   777   967 

742   842   920 

716   836   964 

2 
p 

ELEVATOR  5*  STY 

685   817   988 

635   892  1031 

796   915  1017 

748   869  1041 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

PREPARED  ON  013091 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION                        1 

§ 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

REGION   2 

NEWARK  OFFICE 

MARKET:  NEWARK 

MARKET:  NORTH  BERGEN 

MARKET:  FREEHOLD 

MARKET:  CAMDEN 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4+ 

5 

DETACHED 

1285  1437  1527 

1278  1429  1520 

1182  1331  1425 

1127  1271  1358 

SEMI-DETACHED/ROW 

726   808  1024  1189  1293 

798   878  1019  1181  1284 

716   798   927  1085  1189 

689   695   850  1033  1129 

WALKUP 

639   715   916  1063  1165 

707   781   908  1054  1157 

627   699   820   959  1062 

514   595   731   905  1013 

ELEVATOR  2-4  STY 

738   821  1047  1219  1316 

805   888  1039  1210  1309 

724   807   941  1115  1211 

661   741   903  1083  1179 

ELEVATOR  5*  STY 

830   930  1188  1391  1499 

898   999  1180  1384  1491 

817   917  1083  1285  1397 

755   851  1060  1255  1362 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

•a- 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

MARKET:  ATLANTIC  CITY 

MARKET:  BURLINGTON 

MARKET:  GLOUCESTER 

MARKET:  TRENTON 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

i 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4+ 

DETACHED 

1085  1229  1301 

1127  1271  1358 

1127  1271  1358 

1152  1293  1380 

SEMI -DETACHED/ROW 

721   727   829   989  1087 

686   695   872  1033  1129 

634   695   857  1033  1129 

753   781   892  1054  1153 

s 

WALKUP 

578   647   734   878   970 

545   613   776   920  1013 

524   610   735   910  1013 

595   678   799   943  1037 

ELEVATOR  2-4  STY 

696   776  875  1041  1134 

662   741   917  1083  1179 

662   741   913  1083  1179 

742   831   940  1106  1200 

? 

ELEVATOR  5*  STY 

790   886  1017  1211  1320 

755   851  1060  1255  1362 

755   851  1060  1255  1362 

850   948  1082  1278  1387 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

s 

TRENDED  DATE      10019O 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

-*. 

MARKET:  VINELAND 

MARKET:  ASBURY  PARK 

1 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

- 

, 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4+ 

DETACHED 

989  1132  1219 

1134  1284  1374 

SEMI-piTACHIO/KQW 

«19   641   734   892   991 

655   736   876  1039  1143 

WALKUP 

457   546   636   781   875 

564   639   765   913  1014 

•o 

ELEVATOR  2-4  STY 

6H  «fO  T7I  944  1040 

689   T4«  m  1069  11«4 

n 

f 

ft 

ELEVATOR  5*  STY 

7U  M7  9»0  1116  iU% 

7fl  IfS  109T  1239  19S1 

MANUFACTUPIO  HOME 

EFflCT 

IVI  DATI    100188 

EPPICTIve  QATI    100188 

TiENOE 

0  OAT|      100190 

TKNDEO  DATE      100190 

PilMREI)  ON  OiaOt 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAM*:) 

REGION   2 

• 

CARIBBEAN  OFFICE 

. 

. 

MARKET:  SAN  JUAN 

MARKET:  MAYAGUE2            MARKET:  PONCE 

MARKET:  ARECI80 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS          NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4*      -0-   -1-   -2-   -3-   -4* 

-0-   -1-  ' -2-   -3-   -4* 

DETACHED 

535   612   706 

510   589   676               506   568   635 

509   588   669 

I? 

SEMI-DETACHED/ROW 

400  458   499   568   658 

376   434   474   543  630     372   430  470  520  590 

•»>/*     •****#     W7 

375   433   473   542   624 

O. 

WALKUP 

ELEVATOR  2-4  STY 

352   413   455   522   587 

329   388   431   496   563      325   384   427   487   535 

328   387   430   495   562 

i 

ELEVATOR  5*  STY 

456   511   585   661   746 

405   456   547   650   715      401   452   543   609   687 

404   455   546   643   714 

•" 

MANUFACTURED  HOME 

•  ^*  '       ^  **  **       ^r  ^  **       ^^  ^T  H#        w       V  ^T 

? 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188      EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

1. 

sr 

TRENDED  DAT 

E      100190 

TRENDED  DATE      100190      TRENDED  DATE      100190 

TRENDED  DATE      100190 

MARKET:  ST 

.  CROIX 

MARKET:  ST.  THOMAS          MARKET:  OLD  SAN  JUAN 

S 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS           NUMBER  OF  BEDROOMS 

"^ 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4+ 

-0-   -1-   -2-   -3-   -4+      -0-   -1-   -2-   -3-   -4+ 

< 

DETACHED 

721   814   938 

913  1025  1165 

o^ 

SEMI-DETACHED/ROW 

477   557   654   756   861 

716   791   872   980  1116     559  620  663   738   839 

• 

WALKUP 

405   477   580   653   612 

574   668   824   917  1019      511   572   617   687   755 

en 

P 

ELEVATOR  2-4  STY 

580   698   853 

ELEVATOR  5*  STY 

z 

MANUFACTURED  HOME 

p 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188      EFFECTIVE  DATE    100188 

CO 

TRENDED  OATl 

:      100190 

TRENDED  DATE      100190     TRENDED  DATE      100190 

CO 

PREPARED  ON  013091 

- 
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•-  - 
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REGION   3 
BALTIMORE  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  BALTIMORE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
834  941  1107 
499  584  676  801  1037 
452  579  665  796  860 
488  610  723 
539   665   807 


MARKET:  HAGERSTOWN 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
721   847   977 
406   541   636   719   935 
404   536   630   714   747 
434   543   636 
472   549  652 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  SALISBURY 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
708  781  917 
429  499  576  666  859 
381  494  569  660  738 
395  524  593 
436   569   690 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


PREPARED  ON  013091 
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SCMEpUi-C  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUOINQ  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 
CHARLESTON  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

ELEVATOR  2-4  STY 
ELEVATOR  5*  STY 
MANUFACTURED  HOME 


MARKET:  CHARLESTON 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
620  736   836 
382   464   588   704   812 
399   4S8   576   588  664 
469   578   653 
484   585   660 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  WHEELING 

NUMBER  OF  BEDROOMS 


-O- 

302 
297 
436 
448 


-1- 

401 
389 
521 
«99 


-2- 
541 
508 
503 
633 
639 


-3-  -4* 

645  721 

625  693 

581  634 


EFFECTIVE  DATE    100188 
TRINOEQ  DATE      100190 


MARKET:  BLUEFIELO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
573  606  692 
334  433  540  574  624 
329  421  496  555  599 
466  555  62 1 
475   562   630 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  MARTINS6URG 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
548   645   721 
249  405   507   608   693 
243   378   501   581   657 
396   543  604 
408   549   612 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  HUNTINGTON 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
566  683   742 
344   443   550  645   713 
289   431   545   614   674 
436  524   629 
447   531   635 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  FAIRMONT 

NUMBER  OF  BEDROOMS 


-O- 


■1-   -2-  -3-   -4* 

613  683   765 

381   469   579  654   734 

375   458   557  614   677 
521   573  639 
530  580  646 

EFFECTIVE  DATE  100188 

TRENDED  DATE  100190 


MARKET:  PARKERSBUR6 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
509   611   672 
300   389   479   577   635 
295   377   467   547   603 
454   547   663 
464   555   672 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  POINT  PLEASANT 
NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
452  581  664 
127  211  420  519  623 
121  200  417  505  597 
289  359  604 
299   372   613 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


PPf PARED  ON  013091 


9 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 


PHILADELPHIA  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  PHILADELPHIA 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 

676  846  979  1097 

529   597  754  855   946 

643   636  803 

705   769  854  . 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  ALLENTOWN 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

543  564  703   822   908 

482  530  661   772   862 

569  600  704 

584  642  788 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  BELLEFONTE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

493  567  606   788   883 
451  530  601   722   826 

494  577  717 
549  620  766 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  HARRISBURG 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

570  576  634   788   883 

454  530  613   758   824 

516  599  661 

558  647  717 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


A 

a. 


pa 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  LANCASTER 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 

529  536  658   810   842 

442  517  645   749   809 

537  621  807 

564  648  834 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  WELLSBORO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

462  567  643   791   883 

451  540  638   722   803 

494  577  717 

549  620  766 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
10O190 


MARKET:  YORK 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

529  536  658   810   842 

442  517  645   760   809 

535  621  807 

562  648  834 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  READING 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 


558  564  676 

449  541  648 

514  605  703 

556  664  779 

EFFECTIVE  DATE 
TRENDED  DATE 


812   904 
767   842 


100188 
100190 


MARKET:  SCRANTON 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

525  599  693   756   861 

430  532  661   750   842 

520  620  738 

553  660  786 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


PREPARED  ON  013091 
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REGION   3 
PITTSBURGH  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RErJTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


MARKET:  PITTSBURGH 

NUMBER  OF  BEDROOMS 


1- 


-4* 


758   842   986 
538   646   717   768   899 
454   540   640   729   853 
581   626   730 
599   652   777 


MARKET:  ERIE 

NUMBER  OF  BEDROOMS 


1- 


-4* 


708   788   922 
510  613   675   750  878 
407   503   598   694   777 
569   613   715  . 
587   639   761 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  ALTOONA 

NUMBER- OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
615  741  895 
415  500  604  706  853 
395  487  599  688  785 
563  607  683 
581   632   726 


MARKET:  JOHNSTOWN 

NUMBER  OF  BEDROOMS 


1- 


-4+ 


634   754  902 
435   516   603   710  859 
399   491   592   681   776 
535   574   688 
545  618   725 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


PREPARED  ON  013091 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 
RI(  HMOND  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  NORTON 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

402  414  498   604   674 

305  379  482   599   660 

344  417  520 

378  469  622 


MARKET:  HARRISONBURG 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

419   463   539   622   705 
361   430   534   615   685 
401   468   573 
435   539   627 


MARKET:  NEWPORT  NEWS 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

456  462  531   663   721 

362  411  496   594   662 

402  449  535 

494  603  705 


MARKET:  NORFOLK 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 


488  494  590   668 

424  478  566   663 

463  517  604 

513  625  740 


726 
718 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  CHARLOTTESVILLE 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 


479  518  612   716 

413  461  567   641 

442  518  615 

471  575  680 


769 
714 


MARKET:  RICHMOND 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 

470  478  555   648   705 

388  455  543   641   698 

427  493  581 

484  588  710 


MARKET:  ROANOKE 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

442  485  608   662   714 

381  426  524   645   709 

409  479  576 

435  531  628 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


PREPARED  ON  013091 


I 

s 

s 


< 

o 


en 
P 

z 

p 
oa 


CO 
09 
CL 
B> 
«< 

CO--: 

o- 

"I. 

c 
a 

«3 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 
WASHINGTON  O.C.  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  WASHINGTON  D.C. 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

642  721  791   880   992 

517  611  695   805   899 

558  674  870 

,625  720  935 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


PREPARED  ON  013091 
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REQION   3 
WILMINGTON 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  WILMINGTON.  DEL 
NUMBER  OF  BEDROOMS 
-0-   -1-.  -2-   -3-   -4* 
727   91S   957 
525   530   648   779   855 
438   508   600  697   747 
484   566   714 
515  656   727 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  DOVER.  DEL 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
696   834   944 
482   487   585   721   787 
424   463   526   627   678 
436   536   634 
463   592   704 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


PREPARED  ON  013091 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
,        (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 
ATLANTA  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


PREPARED  ON  013091 


MARKET:  ATLANTA 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

498  524  620  699   731 

488  513  609   688   721 

518  543  639 

568  593  689 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

market':  COLUMBUS 

NUMBER  OF  BEDROOMS 


MARKET:  ALBANY 


-O- 


NUMBER  OF  BEDROOMS 
-1 


1- 


-4* 


520   636   686 
375   412   467   600   645 
359   402   453   584   630 
390   432   484 
456   482   547 


EFFECTIVE  DATE 
TRENDED  DATE 

100188 
100190 

MARKET:  VALDOSTA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-  -4* 
498   571   654 
347   384   468   562   615 
333   372   457   535   602 
365   404   490 
425   454   549 

EFFECTIVE  D 
TRENDED  DAT 

ATE 

E 

100188 
100190 

-2-  -3-  -4* 

499  583  617 

360  387   449  533  567 

349   376   438  523  556 

379   406   468 

429   456   518 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  MACON 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
531  576  640 
403  442  495  548  615 
395  422  483  530  592 
425  456  511 
475   518   571 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  AUGUSTA 

NUMBER  OF  BEDROOMS 


1- 


•4* 


510  575   608 

370  396   479  525   558 

359   386   465  514   547 
389   416   495 
439   466   550 

EFFECTIVE  DATE  100188 

TRENDED  DATE  100190 

MARKET:  ROME 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-   -4+ 

493  547   580 

349   375   441  497   530 

338   365   432  487   519 
368   395   462 
418   445   512 

EFFECTIVE  DATE  100188 

TRENDED  DATE  100190 


MARKET:  BRUNSWICK 

NUMBER  OF  BEDROOMS 


■1- 


■4* 


555   653   694 
402   447   509   592   658 
388   434   503   578   632 
422   465   537 
484   526   601 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  SAVANNAH 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
582  668  700 
414  457  532  618  650 
400  442  522  607  640 
431  479  552 
493   533   602 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


•»1 
9 

3 


< 

w 
p 

2 

o 

CO 


H 

c 
n 

CD 

m 
cr 

0> 


CO 


CO 
CO 


o 
•o 
o 

OB 

CO 
CL 

50 

CD* 

CD 


O) 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 
BIRMINGHAM  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  BIRMINGHAM 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
615   753   854 
419   426   507   613   «^57 
377   419   491   592   b36 
389   441   520 
404   463   543 


MARKET:  DOTHAN 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
514  653  742 
368  401  465  559  597 
361  395  458  538  583 
374  414  484 
381   426   503 


MARKET:  FLORENCE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
545  695  789 
354  384  466  547  586 
349  379  440  530  571 
369  399  463 
374   408   481 


MARKET:  HUNTSVILLE 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
580   745   844 
441   446   534   630  685 
372   440   526   613   676 
426   474   570 
440   496   585 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  MOBILE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
581  738  832 
390  421  496  586  619 
369  407  477  569  601 
388  426  497 
394   432   S12 


MARKET:  MONTGOMERY 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
601  697  792 
405  411  522  620  681 
375  404  500  613  669 
389  426  529 
403   447   547 


MARKET:  TUSCALOOSA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
544  723  819 
399  416  490  604  637 
388  411  452  599  632 
413  431  476 
418   440   493 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


.00188 
00190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


PREPARED  ON  013091 
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REGION   4 
COLUMBIA  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

MTAOMSD 

SIMl'DITACniO/ROtl 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURtS  HOMI 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  GREENVILLE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
BBS   702   7S0 
414   443   563   667   720 
404   432   550  651   696 
442   459   580 
469   487   608 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  COLUMBIA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  '3-  -4* 
562  #tf  702 
395  466  542  637  682 
385  456  527  622  662 
448  f06  S«0 
476  134  %^§ 

tFFECTlVE  e«t£    100188 
tRENDBO  DAtC      100190 


MARKET:  GREENWOOD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
514  612  654 
345  382  497  578  624 
337  374  485  564  605 
398  414  516 
422   438   539 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  AIKEN 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

528  619  662 

387   457   510   601   643 

47   496   587   625 


377 
444 

4td  i 


ifFECtlVE  6AfE    100188 
fAlNOiB  DAfi      100190 


MARKET:  MYRTLE  BEACH 
NUMBER  OF  BEDROOMS 
-0- 


-1- 


-2-  -3-  -4* 

534  634  678 

417   433   514  613  657 

406   423  499  598  637 
432   448   547 
457   474   573 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  CHARLESTON 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
533  619  662 
416   442   513   599   642 
406   432   498   584   622 
464   480  572 
491   508   600 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  ROCKHILL 

*   NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 
548   639   683 

429   501   529   620  664 

418   490  514   605   645 

459   519   578 

488   547   604 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  FLORENCE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
512  588  629 
382  451  494  570  611 
373  441  480  557  594 
440  496  537 
466   524   561 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MBPAASO  ON  01309 


I 


SCHEDULE  A-  FAIR  MARKET  RENTS  POR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  4 
GREENSBORO  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -OETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  i*   STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  GREENSBORO 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
558  637   756 
442   456   545   600   720 
385   451   539   594   716 
411   490   570 
527   621   762 

EFFECTIVE  DATE  100188 
TRENDED  DATE      100190 

MARKET:  GREENVILLE 
NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

518   597  702 

360  416  500  570  658 
334  405  475  564  636 
372   425   495 

483   533  627 

EFFECTIVE  DATE  100188 
TRENDED  DATE      100190 

MARKET:  WILMINGTON 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
535   632   714 
408   426   514   582   661 

361  421  507  577  660 
399   444   531 

522   580  697 

EFFECTIVE  DATE  100188 
TRENDED  DATE      100190 


PREPARED  ON  013091 
NO  MARKET  CODE  MATCH  IN  PRT   '   43002 


MARKET:  ASHEVILLE 

NUMBER  OF  BEDROOMS 
•0-  -1-  -2-  -3-  -4* 
534  651  744 
430  436  514  624  720 
367  430  495  619  715 
407  469  536 
534   595   699 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  RALEIGH 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
601  716  836 
475  506  590  656  755 
421  488  582  651  747 
454  508  609 
518   627   793 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  ELIZABETH  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
478   552   641 
339   386   468   547   636 
306   358  435   500  569 
.326   378   455 
427   487   596 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  CHARLOTTE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
606  705  791 
445  483  571  661  763 
407  477  566  655  758 
436  509  605 
547   632   758 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  WINSTON-SALEM 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

543  647   737 

425   442   514  601   695 

357   436   507  595   688 
389   462   541 
543   600   708 


MARKET:  DURHAM 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
597  685  804 
447  454  559  672  768 
421  447  553  664  762 
459  488  592 
584   636   774 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  FAYETTEVILLE 
NUMBER  OF  BEDROOMS 


-0- 


-1- 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


-2-  -3-   -4* 

517  604   693 

402   412   484  563   647 

356   406   479  557   641 

390  444   519 

552   656 

EFFECTIVE  DATE  100188 

TRENDED  DATE  100190 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

REGION   4 

I 

JACKSON  OFFICE 

f 

STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 

MARKET:  JACKSON             MARKET:  CORINTH             MARKET:  GREENVILLE 

NUMBER  OF  BEDROOMS           NUMBER  OF  BEDROOMS          NUMBER  OF  BEDROOMS 
.0-   -1-   -2-   -3-   -4»      -0-   -1-   -2-   -3-   -4*      -0-   -1-   -2-   -3-   -4* 
562   666   759               480  546   617               581   615   707 
398   459   525   616   679      334   391   466   500   565      428   472   550   598   694 
347   449   515   606   655      318   370   400   490   544      385   438   525   556   640 
429   534   619                412   454   504                479   524   652 
439   545   634                422   466   519               489   536   667 

EFFECTIVE  DATE    100188      EFFECTIVE  DATE    100188      EFFECTIVE  DATE    100188 
TRENDED  DATE      100190     TRENDED  DATE      100190     TRENDED  DATE      100190 

MARKET:  GREENWOOD 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4-t- 
525   583   652 
401   447   508   559   626 
357   421   484   519   583 
457   500   582 
467   512   597 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

j 

STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

EI,EVATOR  5>  STY 

MANUFACTURED  HOME 

PREPARED  ON  01309 

MARKET:  GULFPORT             MARKET:  HATTIESBURG          MARKET:  SOUTHAVEN 

NUMBER  OF  BEDROOMS          NUMBER  OF  BEDROOMS          NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4*      -0-   -1-   -2-   -3-   -4+      -0-   -1-   -2-   -3-   -4+ 
546   586   655               479   540  609               533   588   658 
412   447   523   541   629      347   386   442   518   583      386   438   508   556   632 
372   418   490   520   570      314   354   432   480   529      372   417   498   546   598 
462   508   625                396   439   536                450   490   588 
473   520   640               406   450   551                456   502   603 

EFFECTIVE  DATE    100188     EFFECTIVE  DATE    100188     EFFECTIVE  DATE    100188 
TRENDED  DATE      100190      TRENDED  DATE      100190      TRENDED  DATE      100190 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION                       || 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

s 

REGION   4 

" 

JACKSONVILLE  OFFICE 

• 

MARKET: 

JACKSONVILLE        MARKET:  PENSACOLA           MARKET:  MIAMI 

MARKET:  TAMPA 

NUMBE 

R  OF  BEDROOMS          NUMBER  OF  BEDROOMS           NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE 

-0-  - 1 - 

-2-   -3-   •4»      -0-   -1-   -2-   -3-   -4*      -0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

9? 

DETACHED 

585   704   790               597   663   725               732   882  1007 

636   724   854 

SEMI-DETACHED/ROW 

391   464 

561   674   752     427   478   561   627   689     496   560  676   807   913 

483  551   631   709   794 

HALKUP 

366   42 1 

532   639   714      362   415   505   595   635      464   532   648   773   856 

426   486   585   653   709 

ELEVATOR  2-4  STY 

447   498 

629               424   482   587               579  640  797 

534   598   734 

ELEVATOR  5*  STY 

490   548 

692                478   542   655               639   711   875 

623  697   844 

1 

MANUFACTURED  HOME 

EFFECTIVE 

DATE    100188     EFFECTIVE  DATE    100188     EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

TRENDED  DATE      10O19O     TRENDED  DATE      100190      TRENDED  DATE      100190 

TRENDED  DATE      100190 

1 

MARKET: 

ORLANDO 

>s 

NUMBE 

R  OF  BEDROOMS 

< 

STRUCTURE  TYPE 

-0-   -1- 

-2-   -3-   -4*    ....   . 

DETACHED 

705   787   836    • 

SEMI-DETACHED/ROW 

467   537 

661   729   809 

js 

WALKUP 

437   507 

60a  681   766              - 

ELEVATOR  2-4  STY 

522   .595 

726 

25' 
o 

ELEVATOR  8*  STY 

608  674 

802 

MANUFACTURED  HOME 

, 

EFFECTIVE 

:  DATE,   100188 

CO 

TRENDED  DATE      100190 

PREPARED  ON  013091     ^  v 

■■'■■■-' 

' 

.  ■     ■:     '     ■ 

■•  '^-'-M.- 

c  .  *  it  ■'■•"'•■.  ■ 

i? 

*-•*'.'.'          .-■■'• 

o- 

.:-■       1    '        ■' 

'-  •. 

B 

■i»  ."^  •     ' 

,  . 

^  '':•  • :         ■  '  '                                                               *  . ,       ■   .   ,  ' 

' 

03 

.'.  _    ,.   .   .  ■  » 

.  ^    ■  '  " 

-® 

.x^KfiV.I:  u- 

T'-'-'r* 

i'   :'-.;■-, 

H* 

■■  :■  i 

s 

-   v 

■  ;          :-,  '  '  '  '           ..;'■'    ,  ..  ■  '      *.   .... 

1 

.     '  '   "                ■   •     '*.:  ',            '        *     . 

,  .'   '.  •         .  J  •  ■   .*                  •  ,  ■    .          ',''■•■      ■  '   '        .  .   ' 

•  '•*:' 

Q 

■  .  -  fc 

,•»...                       •.-•.' 

CD 

■  '  •'.♦"•'• 

n 

'  ■  •   '  '   .     '  , 

CL 

,         ■      .  ■   .     .   ■      _                  .  '    .  ;       *j   V  *  '   " 

93 

CD 

..  *■   ■ 

'■■y-iu\ 

.  •  '              '  -                       .    .     .  .  ■ 

■  •■ 

SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   A 
LOUISVILLE  OFFICE 


STDUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  9+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  LOUISVILLE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
582   674   766 
425   476   545   629   718 
409   455   536   595  690 
439   490  576 
469  525   616 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  PIKEVILLE 

NUMBER  OF  BEDROOMS 


MARKET:  COVINGTON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
554  647  760 
387  442  515  602  706 
371  421  489  570  669 
401  456  529 
431   491   569 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  OWENSBORO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
479  580  687 
319  375  442  535  634 
303  354  416  503  598 
333  389  456 
363   424   496 


EFFECTIVE  DATE 
TRENDED  DATE 


1Q0188 
100190 


MARKET:  PADUCAH 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
481  566  674 
320  377  444  521  620 
304  355  418  489  584 
334.  391  458 
364   426   498 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


-0- 

461 
443 

476 
508 


516 
493 
531 
569 


•2- 
631 
591 
577 
624 
668 


-3-  -4* 

731  830 

682  778 

645  721 


EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


PREPARED  ON  013091 
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SCHSOULI  A-  fAIft  fURKET  RENTS  fOft  N€W  CONStRUCtlON  AND  SUiitANtlAL  REHABiLXTATIQN 
(INCLUOXNQ  HOUSINO  FINANCE  AND  DEVELOPMENT  AOENtlESPRoSAMS) 


REGION  4 
KNOXVILLE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-OETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*   STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  i*    STY 

MANUFACTURED  HOME 


MARKET:  KNOXVILLE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
531  621  650 
410  430  515  609  640 
400  420  501  598  630 
420  440  531 
440   465   543 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  CHATTANOOGA 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
525   615   645 
435   460  515  600  635 
425  450  505  590  625 
450   470   525 
470   490   540 

EFFECTIVE  DATE    100188 
TRENDED  DATE      10O19O 


MARKET:  JOHNSON  CITY 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
490  S70  600 
380  405  480  560  S90 
370  395  470  545  560 
395  415  490 
415  435   510 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  KINGSPORT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
500  585  615 
390  415  490  575  605 
355  380  455  525  560 
395  415  485 
415   435   510 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  OAKRIDGE 

NUMBER  OF  BEDROOMS 


1- 


-4* 


530  615  640 
405   425   515  605   63$ 
400   420   501   598   630 
420  440   531 
440   465   543 


EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


PREPARED  ON  01309 
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■■'■f          SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION                     II 

■■r 

• 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

'  ' ' 

'-. 

REGION  4 

'•'•■ 

•  .'•:'. 

.  ...   :  ,,..  ■  ■     .-■••■;•          '■       :,.'•.*{'■'■      ■■',.'      •.■■{,,,; 

'  ■ .'  '■  :■  •''. '      ■ ..  ■■'  • . 

,'  -' 

NASHVILLE  OFFICE 

•■        •.'■■..    '  .•       "'■':              ■  '      ■'.!•■ 

".i- 

MARKET:  NASHVILLE            MARKET:  CLARKSVILLE          MARKET:  COLUMBIA 

MARKET:  MEMPHIS 

J" 

NUMBER  OF  BEDROOMS          NUMBER  OF  BEDROOMS          NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4*      -0-   -1-   -2-   -3-   -4*      -0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

•»« 

DETACHED 

560  655   705               504   595  635               479   585  625 

508   57 1   655 

SEMI-DETACHED/ROW 

410   460   546   645   695      367   412   482   571   625      354   381   452   575   615 

360  410  485   542   620 

&■ 

WALKUP 

395   450  537   635  685     339   3d6   476   557   615     317   373   438   565  605 

327   367   427   516   555 

g 

ELEVATOR  2-4  STY 

407   475  546               365  419  495               325   395   447 

375  425   515 

g. 

ELEVATOR  5*  STY 

415   497   566                370   430  518                338   423   489 

415   490   588 

'B 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100188     .EFFECTIVE  DATE    100188      EFFECTIVE  DATE    100188 
TRENDED  DATE      100190     TRENDED  DATE      100190     TRENDED  DATE      100190 

MARKET:  JACKSON 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

f 

• 

NUMBER  OF  BEDROOMS 

< 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

DETACHED 

480   566   635 

w  _ 

SEMI-DETACHED/ROW 

330  380  455  525  6 1 1 

IS 

WALKUP 

318   367   442   511   582 

ELEVATOR  2-4  STY 

345   395   485 

f 

ELEVATOR  5*  STY 

375   440   550 

MANUFACTHJREO  HOME 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

b 

PREPARED  ON  013091 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NfW  CONSTRUCTION  ANO  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 


I 


REGION  5 
CHICAGO  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WAlKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  CHICAGO 

NUMBER  OF  BEDROOMS 


-0-   -1- 


673 
570 
610 
730 


757 
710 
718 
651 


-2 

696 
654 

787 
645 
967 


-3-   -4* 

1106  1275 

1065  1175 

940  990 

994  1007 


EFFECTIVE  DATE    100188 
TRENDED  DATE      10O19O 


MARKET:  BELLEVILLE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
706  782  666 
456  512  609  664  769 
400  456  574  651  721 
434  485  609 
491   543   679 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  MOLINE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  *4* 
654  847  966 
462  538  592  775  890 
424  479  535  705  785 
449  508  571 
546   610   700 

EFFECTIVE  DATE    100168 
TRENDED  DATE      100190 


MARKET:  SPRINGFIELD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
726  614  904 
445  506  566  659  736 
405  476  548  625  702 
437  503  582 
500  555  651 


EFFECTIVE  DATE 
TRENDED  DATE 


100168 
1Q0190 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5>  STY 

MANUFACTURED  HOME 


MARKET:  EAST  ST.  LOUIS 
NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
562  673  756 
441  497  564  626  697 
405  461  521  594  659 
423  490  560 
492   547   629 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


& 


PREPARED  ON  013091 


REGION  5 
CINCINNATI  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  CINCINNATI 
NUMBER  OF  BEDROOMS 


MARKET:  DAYTON 

NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

-0- 

-1-   -2- 

-3- 

-4* 

-0- 

-1-   -2- 

-3-   -4* 

DETACHED 

726 

902 

997 

627 

834   918 

SEMI-DETACHED/ROW 

494 

S70  648 

778 

856 

458 

490   570 

683   769 

WALKUP 

399 

488   992 

674 

777 

382 

478   553 

640   716 

ELEVATOR  2-4  STY 

438 

585   698 

446 

582   708 

ELEVATOR  8*  STY 

811 

691   800 

583 

658   758 

MANUFACTURED  HOME 

EFFECTIVE  DATE 

100188 

EFFECTIVE  DATE 

100188 

TRENDED  DATE 

100190 

TRENDED  DATE 

100190 

PREPARED  ON  013091 


I 


REGION  S 

CLEVELAND  OFFICE 

MARKET:  CLEVELAND 

NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

DETACHED 

821   891   960 

SEMI -DETACHED/ROW 

576  602   677   765   802 

WALKUP 

431   496   576   667   760 

ELEVATOR  2-4  STY 

442   525   647 

8LEVAT0R  5*  STY 

504   536   672 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100188 

TRENDED  DATE      100190 

SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  MANSFIELD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
695  756  836 
488  520  574  661  736 
380  409  464  577  621 
419  461  550 
426   490   563 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


PREPARED  ON  013091 
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REGION      5 
COLUIneUS  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


PREPARED  ON  013091 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABIL 
(INCLUDING  HOUSINQ  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  COLUMBUS 


'ATION 


NUMBER  OF  BEDROOMS 


-0-   -1- 

-2- 

-3-   -4+ 

606 

715   755 

338   423 

531 

596   681 

330   417 

488 

558   633 

353   446 

564 

422   514 

609 

EFFECTIVE 

DATE 

100188 

TRENDED  DATE 

100190 

I 

99 


i 


? 

n 

cr 

» 


ta 


SCHEDULE  A- 


REGION  5 
DETROIT  OFFICE  . 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2*4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


PREPARED  ON  013091 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  FLINT 


NUMBE 

R  OF  1 

3EDR00MS 

NUMBER  OF 

BEDROOMS 

•0-   -1- 

-2- 

-3-   -4* 

-0-   -1-   -2- 

-3-   -4* 

666 

833   935 

545 

697   840 

439   501 

601 

764   865 

329   383   491 

639   750 

428   494 

563 

723   827 

324   378   467 

616   734 

458   508 

577 

\ 

343   397   482 

468   575 

705 

374   453   532 

EFFECTIVE 

DATE 

100188 

EFFECTIVE  DATE 

100188 

TRENDED  DATE 

100190 

TRENDED  DATE 

100190 

0) 


I 

9 


< 

p 

2 
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H 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  5 
GRAND  RAPIDS  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI*DETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-OETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S^  STY 

MANUFACTURED  HOME 


MARKET:  MT  PLEASANT 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
679   804   857 

444  SCO  577  715  772 
304  407  455  566  609 
313   426   475 

445  582   676 

EFFECTIVE  DATE  100188 
TRENDED  DATE      100190 

MARKET:  LANSING 

NUMBER  OF  BEDROOMS 
•0-  -1-  -2-  -3-  -4* 
677  832  881 
464  473  566  698  752 
362  426  517  623  661 
383  447  537 
457   517   606 

EFFECTIVE  DATE  100188 
TRENDED  DATE      100190 

MARKET:  JACKSON 

NUMBER  OF  BEDROOMS 


452 

354 
361 
519 


-1- 

457 
440 
461 
600 


-2- 
662 
553 
503 
524 
679 


-3-  -4* 

807  862 

684  737 

619  652 


MARKET:  GRAND  RAPIDS 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
675  798  836 
464  469  580  687  742 
341  416  512  593  634 
361  436  542 
493  566   637 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  MUSKEGON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
684  807  847 
477  531  632  741  788 
347  438  519  615  629 
369  462  540 
501   585   652 


MARKET:  BENTON  HARBOR 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

647  768   809 

442   474   592  712   750 

330   383   474  580  618 
350  403   494 
478   548   627 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  TRAVERSE  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
733  856   896 
501   548  642   790  833 
350  441   515  632  678 
370   461   535 
555  641   712 


MARKET:  BATTLE  CREEK 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

705  805   849 

440  467   574  709   763 

329   423   518  626   665 
350  443   538 
506   585   657 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  MARQUETTE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
635  761  801 
401  459  579  696  738 
260  362  469  584  629 
280  382  490 
510  598   614 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


I 

g. 
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I 
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PREPARED  ON  013091 
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SCHtOULE  A-  PAIR  MARKET  RENtS  FOR  NEW  CONSTRUCTION  AN6  SUBSTANTIAL  REHABILITATION 
(INCLUOINO  HOUSING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  5 
INDIANAPOLIS  OFFICE 


18 


STRUCTURE  TYPE 

DETACHED 

SEMI-OETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  8*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 
DETACHED 

ELEVATOR  2-4  STY 
ELEVATOR  »♦  STY 
MANUFACTURED  HOME 


msi& 


E  TYPE 


MARKET:  INDIANAPOLIS 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
600  679  722 
390  438   539  674   667 
362   424   471   533   570 
389  432   499 
474   539  641 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  HAMMOND 

NUIflBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

632  696   766 

438   495   574   650   738 

401   459   534   606   640 

its  m  lis 

f£FECT|VE  DATE    100188 
fRtNOlO  OATI      100190 

lURKEt:    OAff      ^^,        , 
NUMBER  QF  6t&ftOO«i 


SEMI-DETACHED/ROW 
WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  5^  STY 
MANUFACTUREQ  HOME 

■■'    t-    ■■ '     • 
MMARCO  ON  013091 


447 
««9 


fKSg{5'L>!{" 


100188 
100190 


MARKET:  BLOOMINQTON 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
619  698   783 

381  430  535   622   681 
341   396   495   581   622 

382  425   529 
468   521   627 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  LAFAYETTE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
640  707  782 
415  462  549  636  702 
382  434  521  586  625 
419  454  548 
5 10  566   652 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  EVANSVILLE 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
552  625  683 
332   383  469  554  629 
297   346   432   500  549 
332   373  464 
400  475   573 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  SOUTH  BEND 

NUMBER  OF  BEDROOMS 
.Q.      -t-   -2-   -3-   -4* 

605  675  7S2 
385   426   524   612   700 
353  401   498   563  608 
389  431   533 
463  521   630 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  FORT  WAYNE 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3--  -4* 
602   670   741 
401   448   516   601   673 
367   414   490  552   607 
398   434   515 
500  550  664 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  TERRE  HAUTE 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
553  628   710 
347   392   482   568  632 
310   364   445   $18   554 
345   388   478 
411   467   582 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION                      tl 

V 

• 

(INCLUDING  HOUSING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 

\- 

REGION  5 

■■?'*« 

-^ 

MILWAUKEE  OFFICE 

'.i.-jt 

MARKET:  MADISON             MARKET:  REEOSVILLE 

MARKET:  SUPERIOR 

MARKET:  MILWAUKEE 

■;•'■'■ 

NUMBER  OF  BEDROOMS          NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE 

-0- 

-1-   -2-   -3-   -4*      -0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

DETACHED 

692   776  810               608  694   718 

594  683  716 

769  858   896 

w- 

SEMI -DETACMEO/ROW 

436 

506  610  721   757     375  472   531   641   671 

358  447   530  603  639 

475  576  676   791   830 

Sa 

WALKUR 

4ie 

457   567   670          370   424   487   581 

351   401   489  592 

465  513  620  729 

8 

ELEVATOR  2-4  STY 

436 

477   587                390  442   507 

372   421   509 

485   533   640 

S 

ELEVATOR  &♦  STY 

547 

590  725               517   568   643 

486  529  587 

611   663   797 

,^ 

MANUFACTURED  HOME 

a? 

EFFECTIVE  DATE    100188      EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

A 

TRENDED  DATE      100190     TRENDED  DATE      100190 

TRENDED  DATE     100190 

TRENDED  DATE     100190 

* 

MARKET:  EAU  CLAIRE           MARKET:  GREEN  BAY 

MARKET:  WAUSAU 

, 

*. 

NUMBER  OF  BEDROOMS          NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

■■ 

^** 

STRUCTURE  TYPE 

-0- 

-1-   -2-   -3-   -4*     -0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

■; 

1 

DETACHED 

574   671   710              572  65 1  684 

614   704   736 

■ 

SEMI-DETACHEO/ROW 

334 

423  483  609  664     357   419  495   597  630 

360  455  529  651   687 

WALKUP 

326 

374   433   500          325   370   451   550 

354   406   480  595 

ELEVATOR  2-4  STY 

348 

395   455               345   390   471 

372   425   50O 

ELEVATOR  5*  STY 

465 

505   618               459  503  605 

492   533  656 

■  '^ 

MANUFACTURED  HOME 

' 

Jf 

EFFECTIVE  DATE    100188      EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

£ 

TRENDED  DATE      100190     TRENDED  DATE      100190 

TRENDED  DATE      100190 

PREPARED  ON  013091 
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SCHEDULE  A- 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   9 
MINNEAPOLIS-ST.  PAUL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  i*   STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  MINNEAPOLIS 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

441  491  658   758   846 

395  461  549   703   727 

444  519  618 

454  526  689 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  ST.  CLOUD 

NUMBER  OF  BEDROOMS 


MARKET:  DULUTH 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

362  437  588   705   753 

307  399  501   598  673 

382  493  610 

387  531  677 


MARKET:  MANKATO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

339  417  953   665   711 

307  399  471   564  635 

350  404  482 

355  409  537 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  ROCHESTER 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

353  427  591   709   757 

316  410  503  601   676 

360  413  513 

365  420  572 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


332 
292 
333 
338 


•1- 

397 
380 
383 
389 


530 
452 
461 
515 


-3- 

637 
540 


-4* 

680 
608 


MARKET:  WORTHINGTON 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

274  333  501   601   642 

245  319  427   510   574 

279  321  436 

283  327  486 


EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


PREPARED  ON  013091 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 

, 

(II4CLU0INQ  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

REGION  6 

* 

I 

• 

FORT  WORTH  REGIONAL  OFFICE 

r 

MARKET:  DALLAS 

MARKET:  SHERMAN 

MARKET:  TYLER 

MARKET:  WACO 

> 

NUMBER  OF  BEDROOMS 

NUMBER  OF 

3E0R00MS 

NUMBER  OF  BEDROOMS 

NUMBER  OF 

BEDROOMS 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-  -4* 

-0-   -1-   -2- 

-3-   -4* 

-0-   -1-   -2- 

-3-   -4* 

-0-   -1-   -2- 

-3-   -4* 

? 

DETACHED 

608   740  860 

515 

639   724 

484 

592   694 

515 

665  736 

SEMI-DETACHED/ROW 

388   430  529  645   728 

319   353  443 

560  655 

282   316   406 

509  582 

313  347  437 

554   649   , 

514  602   1 

WALKUP 

330   362   503   590  676 

276   327   416 

520  608 

239   289   379 

483   541 

270   322   410 

ELEVATOR  2-4  STY 

344   393   546 

296   364   458 

259   315   421 

283   358   452 

ELEVATOR  5«-  STY 

484   557   772 

408   49 1   655 

371   445   618 

402   485  678 

•m 

— 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE 

100188 

EFFECTIVE  DATE 

100188 

EFFECTIVE  DATE 

100188 

S 

V' 

1 

TRENDED  DATE      100190 

TRENDED  DATE 

100190 

TRENDED  DATE 

100190 

TRENDED  DATE 

100190 

1 

MARKET:  WICHITA  FALLS 

MARKET:  SAN  ANQELO 

MARKET:  ABILENE 

MARKET:  LUBBOCK         j 

NUMBER  OF  BEDROOMS 

NUMBER  OF 

BEDROOMS 

NUMBER  OF 

BEDROOMS 

NUMBER  OF 

BEDROOMS 

t 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2- 

-3-   -4* 

-0-   -1-   -2- 

-3-   -4* 

-0-   -1-   -2- 

-3-   -4* 

DETACHED 

SOS  674  759 

498 

629   736 

484 

625  731 

478 

644  758 

SEMI-DETACHED/ROW 

303   337   427   544   639 

296   330  420 

537   618 

282   316  406 

523  614 

314   348   438 

555  634 

^ 

WALKUP 

260   312   400   504   592 

253   305   393 

497   519 

239   291   379 

483   571 

271   315   411 

515  .589 

ELEVATOR  2-4  STY 

280   348   442 

273   333   435 

259   327   421 

291   342   453 

fe: 

ELEVATOR  5*  STY 

392   475  668 

385   468   655 

371   454  647 

403  484   662 

P 

MANUFACTURED  HOME 

t& 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE 

100188 

EFFECTIVE  DATE 

100188 

EFFECTIVE  DATE 

100188 

TRENDED  DATE      100190 

TRENDED  DATE 

100190 

TRENDED  DATE 

100190 

TRENDED  DATE 

100190 

*- 

MARKET:  AMARILLO 

MARKET:  EL  PASO 

MARKET:  MIDLAND 

MARKET:  ODESSA          | 

H 

NUMBER  OF  BEDROOMS 

NUMBER  OF 

BEDROOMS 

NUMBER  OF 

BEDROOMS 

NUMBER  OF 

BEDROOMS 

5 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2- 

-3-   -4* 

-0-   -1-   -2- 

-3-   -4* 

-0-   -1-   -2- 

-3-   -4* 

&• 

DETACHED 

513  676   760 

502 

650   744 

440 

579  678 

444 

579  678 

s^ 

SEMI -DETACHED/ROW 

311   345   435   552   647 

300   334   424 

54 1   636 

238   272   362 

479  570 

242   276   366 

483   570 

WALKUP 

268   320  408   512   600 

257   309   397 

501   589 

195   247   335 

439   527 

199   251   339 

443   529 

gJ 

ELEVATOR  2-4  STY 

288   356   450 

277   344   439 

215   283   377 

219   287   381 

ELEVATOR  »♦  STY 

400   483   676 

389   472   651 

327   410   603 

.331   414   604 

2 

MANUFACTURED  HOME 

K 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE 

100188 

EFFECTIVE  DATE 

100188 

EFFECTIVE  DATE 

100188 

5 

TRENDED  DATE      10019O 

TRENDED  DATE 

100190 

TRENDED  DATE 

100190 

TRENDED  DATE 

100190 

^ 

MARKET:  ALBUQUERQUE  NM 

MARKET:  LAS  CRUCES  NM 

MARKET:  SANTA 

FE  NM 

MARKET:  SILVER  CITY  NM   | 

NUMBER  OF  BEDROOMS 

NUMBER  OF 

BEDROOMS 

NUMBER  OF 

BEDROOMS 

NUMBER  OF 

BEDROOMS 

K 

• 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2- 

-3-   -4* 

-0-   -1-   -2- 

-3-   -4* 

-0-   -1-   -2- 

-3-   -4* 

S 

DETACHED 

588   699   78 1 

480 

641   722 

535 

734   815 

375 

574   655 

<«>«. 

OD 

SEMI-DETACHED/ROW 

402  427  522  622  711 

315   346   414 

514  603 

408  439  510 

607  696 

24»  279   350 

447   536 

m 

WALKUP 

337  393  500  594  675 

280  321   392 

498   5^7 

348   375   485 
)8S  456  Hi 

585  660 

213   254   325 

431   500 

■r 

c/> 

ELEVATOR  2-4  STY 

352   442   836 

300  363  438 

233   296   365 

Jk 

-H 

ELEVATOR  5*  STY 
MANUFACTURED  HOME 

495   578   724 

40«  494  Sit 

SOI   S87   73t 

341   427   577 

1 

O 

ErrtCTIVi  DATE    lOoitf 

EFFECTIVE  DATE 

1001H 

EFftCTIVE  DATE 
TRCNOEO  DATE 

100188 

EFFECTIVE  DATE 

100188 

Pj 

o 

-< 

< 
> 

r— 

TRENDtO  DATE      100190 

TRENDED  DATE 

100190 

100190 

TRENDED  DATE 

100190 

to 

PREPARED  ON  013091 

1 

» 
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SCHEDULE  A-  ftiS.^*?*'^^  ^^NTS  (OK   NEW  CONSTRUCTION  AND  SUBSTANTUL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  6 
FORT  WOATH  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


PREPARED  ON  013091 


MARKET:  TAOS  NM 

MARKET:  CLOVIS  NM 

NUMBER  OF  BEDROOMS 

NUMBER  OF 

BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

-0- 

-1-   -2- 

-3-   -4* 

465   664   745 

478 

600  703 

338   369  440  537   626 

315 

346   414 

512   590 

303   344   415   521   590 

208 

290   392 

454   548 

323   386   455 

279 

363   428 

431   517   667 

408 

494   606 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE 

100188 

TRENDED  DATE      100190 

TRENDED  DATE 

100190 

.*."  '  f ' 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
SCHEDULE  «   "i^LUOlNO  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  6 
HOUSTON  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  S>  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  HOUSTON 

NUMBER  OF  BEDROOMS 
«0-  -1-  -2-  -3-  -4* 
740  823  996 
365  438  598  656  746 
340  413  573  627  721 
400  478  638 
611   719   825 

EFFECTIVE  PATE    100188 
TRENDED  DATE      100190 

MARKET:  EL  CAMPO 

NUMBER  OF  BEDROOMS 
.Q.  -t-  -2-  -3-  -** 
635  744  862 
359  397  495  603  699 
339  377  473  583  674 
394  437  558 
531   627   776 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  BEAUMONT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
612  702  861 
336  391  477  572  661 
311  366  457  547  631 
371  441  552 
550  647   666 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  TEXAS  CITY 
NUMBER  OF  BEDROOMS 
*0-   -1-   -2-   -3-   '4* 
717   842  975 
386   462   582   704   813 
363   440  562   676   783 
418   SOS   647 
620  720  850 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  BRYAN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
646  855  992 
375  421  559  736  849 
355  403  539  706  828 
405  468  624 
565   669   804 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  LUFKIN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
566  673  813 
306  356  448  528  598 
286  336  423  503  582 
333  391  495 
469   575   743 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


PREPARED  ON  013091 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  €1 
LITTLE  ROCK  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5^  STY 

MANUFACTURED  HOME 


MARKET:  FAYETTEVILLE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
494   567   647 
341   418   482   553   622 
340   404   469   554   606 
363   431   502 
433   506   589 


MARKET:  LITTLE  ROCK 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
536   611   689 
355   444   496   567   632 
334   418   460  564   625 
359   448   496 
436   510  600 


MARKET:  TEXARKANA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
526  599  675 
340  412  474  570  628 
324  393  456  557  615 
348  422  491 
433   506   590 


EFFECTIVE  PATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  FORT  SMITH 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
517   587   662 
345   408   462   533   596 
325   375  447   528   585 
349   403   481 
439   517   604 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  JONESBORO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
497  571  641 
353  399  465  566  629 
332  387  458  561  617 
355  414  483 
426   499   585 


EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 
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SCHEDULE 

A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITAT'O*' 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

\ 

REGION  6 

NEW  ORLEANS  OFFICE 

MARKET:  NEW  ORLEANS 

MARKET:  LAKE  CHARLES 

MARKET:  LAFAYETTE 

MARKET:  BATON 

ROUGE 

NUMBER  OF 

BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEOROOMS 

NUMBER  OF 

3EDR00MS 

STRUCTURE  TYPE 

-0-   -1-   -2- 

-3-   -4* 

•0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2- 

.-3-   -4* 

DETACHED 

477 

559  638 

442   561   642 

333   494   582 

446 

561   647 

2? 

SEMI-DETACHED/ROW 

311   381   463 

543  616 

311   355   428   544   620 

203   245   318   480  561 

309   351   430 

541   624 

S. 

WALKUP 

306   371   455 

530   594 

284   337   407   520   582 

197   237   309   467   540 

275   318   391 

497   561 

2 

ELEVATOR  2-4  STY 

316  382  465 

296   347   417 

207   247   319 

287   329   403 

S 

ELEVATOR  5*  STY 

442   528   639 

432   479   588 

332   378   493 

424   470   594 

MANUFACTURED  HOME 

9i 

EFFECTIVE  DATE 

100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE 

100188 

TRENDED  DATE 

100190 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

TRENDED  DATE 

100190 

MARKET: 

HOUMA 

MARKET:  SHREVEPORT 

MARKET:  ALEXANDRIA 

MARKET:  MONROE 

9 

■I 

NUMBER  OF 

BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF 

BEDROOMS 

■*^ 

STRUCTURE  TYPE 

♦0-   *1-   -2- 

-3-   -4* 

-0-   -1-   ♦2-   -3-   -4* 

-0-   '1-   -2-   -3-   ♦4*, 

-0-   -1-   -2- 

-3-   -4* 

< 

DETACHED 

374 

506  583 

474   575   652 

432   502   571 

430 

591   661 

O, 

SEMI-DETACHED/ROW 

258  300  359 

490  562 

315   354   452   554   626 

307   344   414   482   548 

302   338  413 

573  639 

* 

WALKUP 

251   290  348 

477   538 

293   327   422   522   577 

295   328   401   465  520 

293   326   405 

562   618 

^ 

ELEVATOR  2-4  STY 

261   300   358 

303   337   433 

305   338   411 

303   336   415 

ELEVATOR  5*  STY 

388   434   533 

445   492   641 

442   488   599 

442   487   609 

z 

MANUFACTURED  HOME 

p 

EFFECTIV 

E  DATE 

100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE 

100188 

u 

TRENDED  DATE 

100190 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

TRENDED  DATE 

100190 

Cd 
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SCHEDULE 

A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION                      1 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

P 

REGION  6 

OKLAHOMA  CITY  OFFICE 

• 

MARKET:  OKLAHOMA  CITY 

MARKET:  ADA 

MARKET:  AROMORE 

MARKET:  ENID 

NUMBER  OF 

BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE 

-0-   -1- 

-2- 

-3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4+ 

-0-   -1-   -2-   -3-   -4* 

DETACHED 

541 

658   715 

465   579   626 

476   593   641 

438   467   531 

!? 

SEMI-DETACHED/ROW 

338   385 

468 

563   627 

338   384   425   534   575 

350  393  435   547   589 

294   347   388   412   467 

t 

WALKUP 

267   321 

407 

519   554 

285   331   371   479   506 

295   339   380  49 t  518 

236   285   322   340  376 

w 

ELEVATOR  2-4  STY 

299  357 

462 

300  351   400 

311   359   410 

256  305  352 

I 

ELEVATOR  5*  STY 

381   414 

525 

384   404   464 

393  414   475 

330  378   442 

MANUFACTURED  HOME 

90 

• 

EFFECTIVE 

DATE 

100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

^ 

TRENDED  DATE 

100190 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

S5.' 

MARKET:  GUYMON 

MARKET:  LAWTON 

MARKET:  SHAWNEE 

MARKET:  STILLWATER 

NUMBER  OF 

BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

"^ 

STRUCTURE  TYPE 
DETACHED 

-0-   -1-   -2- 

-3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

< 

385 

445   506 

524  624  707 

496   570  639 

517  592  664 

£. 

SEMI -DETACHED/ROW 

288  305 

332 

385   437 

366   405  471   566   638 

360  402   446   516   575 

363   392   462   538   600 

8 

WALKUP 

233  248 

275 

323   359 

311   351   417   506   562 

300  348   391   456   502 

309   338   401   478   526 

ELEVATOR  2-4  STY 

253   268 

306 

331   371   447 

317   368   411 

329   358   434 

ELEVATOR  5*  STY 

323   335 

387 

362   435   525 

391   430  495 

390  420  525 

MANUFACTURED  HOME 

EFFECTIVE 

DATE 

100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

h 

TRENDED  DATE 

100190 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

MARKET:  WOODWARD 

MARKET:  BARTLESVILLE 

MARKET:  MC  ALESTER 

MARKET:  MUSKOGEE 

n 

NUMBER  OF 

BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE 

-0-   -1- 

-2- 

-3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4+ 

BB 

*  ■ 

DETACHED 

382 

441   502 

484  532  583 

485  545  599 

452  509  562 

Sf MI •OITACHCD/ROW 

286   302 

329 

382   433 

321   352   430  475   515 

356   386   438   491   538 

312   336   413   467   511 

* 

WALKUP 

231   246 

273 

320  356 

269   299   376   414   444 

270  306   375   422   453 

253   274   344   391   421 

-IJ 

ELEVATOR  2-4  STY 

2S1   266 

303 

287   319  406 

286   327  405 

273   294   374 

a 

ELEVATOR  5+  STY 

330  332 

384 

360  3ti   492 

340   381   497 

343   365  461 

cr 

MANUFACTURffO  HOMI 

e 

erFECTIVE 

DATE 

100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

Qa 

TRINDEO  DATI 

100190 

TRENDED  DATE     100190 

TRENDED  DATE     100190 

TRENDED  DATE     100190 

'  •  .-,.•.■;.•■  .  .. 

MARKET:  TULSA 

CO 

m 

-  •  -k'-O.-s 

NUMBER  OF 

BEDROOMS 

to* 

stRuetuite  TYPi 

-0-   -1- 

'2' 

-3-  -4* 

§ 

DETACHED 

492 

961  €19 

SEMI-DETACHED/ROW 

29B  331 

404 

503  55 1 

% 

"** 

MALKUP 

250  285 

361 

458   493 

s 

ELEVATOR  2-4  STY 

a«7   305 

391 

• 

ELEVATOR  S^  STY 

333  3«6 

467 

' 

"t 

MANUf ACTURIO  HOMC 

IFFECTIVE 
TRENDED  D 

DATE 
»T| 

100188 
100190 

* 

90 

1 

PIICPAREO  ON  019091 

V 

SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REQION  6 
SAN  ANTONIO  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*   STY 

MANUFACTURED  HOME 


MARKET:  SAN  ANTONIO 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
473  562  641 
329  346  441  522  '  585 
281  323  425  501  555 
416   461   600 


MARKET:  AUSTIN 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

496   597  688 

320   325   462   556  637 

282   291   426   517  572 
382   387   548 


MARKET:  CORPUS  CHRISTY 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
469  596  692 
289  340  438  559  648 
270  310  411  525  590 
325   357   470 


MARKET:  EAGLE  PASS 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-  -4+ 

489  583  643 

309   356   414  491  534 

284   315   396  471  495 
391   441   531 


EFFECTIVE 

DATE    100188 

TRENDED  DATE      100190 

MARKET:  HARLINGEN 

NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3*-   -4* 

DETACHED 

458   515   576 

SEMI-DETACHED/ROW 

311   308 

410   458   538 

WALKUP 

281   289 

392   425   458 

ELEVATOR  2-4  STY 

390   402 

493 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 

EFFECTIVE 

DATE    100188 

TRENDED  DATE      100190 

EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  LAREDO 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4+ 

528   566  663 

332   377   500   536  625 

291   334   415   477  515 
400   440   543 


MARKET:  VICTORIA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

352   509  566 

253   256   338   490  545 

232   235   320   471  505 
322   327   447 


MARKET:  DEL  RIO 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

414   481  536 

301   335   390   447  497 

277   315   374   427  461 
384   370   509 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 
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REGION   7 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


OES  MOINES  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-OETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  DES  MOINES 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
702   821   935 
484   511   614   692   792 
391   451   524   590   654 
473   524   620 
509   569  675 


MARKET:  BETTENOORF 

NUMBER  OF  BEDROOMS  . 
-O-  -1-  -2-  -3-  -4* 
587  681  744 
392  437  518  591  679 
333  381  457  522  587 
407  455  547 
446   498   598 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  DUBUQUE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
620  699  778 
423  484  559  627  702 
357  417  498  573  635 
445  491  582 
479   531   632 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  MASON  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
601   677   758 

393  435   532   599  674 
328   372   466   540  602 

394  438   550 
428   477   599 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  CEDAR  RAPlDS 
NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

682  780  862 

416  486   602  678   756 

346   405   507  582   644 
449   505   603 
496   546   655 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  SIOUX  CITY 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-   -4* 

630  706   787 

441   497   566  637   713 

371  '414   503  578   644 
462   512   596 
499  551   642 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  COUNCIL  BLUFF 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 
610  687   769 
434   480  549  621   695 
367   418   493   555   614 
444   488   580 
478   527   628 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  DAVENPORT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
584  662  745 
393  440  513  581  663 
3^9  387  458  534  599 
412  456  548 
448  489  538 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


STRUCTURE  TYPE 

DETACHED 

SEMI>OCTACHCO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUf ACTURCD  HOME 


MARKET:  WATERLOO 

NUMBER  OF  BEDROOMS 


$75 
326 
393 
438 


-1- 

431 
373 
444 
485 


-2- 

546 

478 
424 
S09 
560 


-3-  -4* 

62 1  703 

547  629 

499  564 


EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


miMRCO  ON  0130t1 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  7 
KANSAS  CITY  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

fUNUFACTUREO  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  8*  STY 

MAMJFACTUREO  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  8*  STY 

MANUFACTURED  HOME 


MARKET:  KANSAS  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

414  484  837   688   692 

360  419  490  609  647 

409  449  867 

470  810  680 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  SPRINGFIELD 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

329  362  449   837   874 

280  339  428   813   580 

333  383  480 

412  447  869 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  SALINA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

302  340  419   806   842 

266  304  388  473   508 

343  376  478 

394  427  848 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET-  JOPLIN 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

346  388  466   884   891 
292   331   412   800  637 

381  398   486 
403   437   887 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  TOPEKA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

387  397  479   866  602 

311  389  426   831   868 

382  419  529 
439  476  606 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  WICHITA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

317  378  478   873  610 

281  342  442   531   868 

347  381  481 
399  432  881 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  ST.  JOSEPH 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   •4* 

301  340  420  808  648 
296  338  399  487  524 
382   419  829 

439   476   606 

EFFECTIVE  DATE  100188 
TRENDED  DATE      100190 

MARKET:  GARDEN  CITY 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   ^3-   -4* 

337   374   482   537   873 

302  339  410  496  831 
332   365   460 

382   414   828 

EFFECTIVE  DATE  100188 
TRENDED  DATE      1O019O 


MARKET:  SEOALIA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

306  348  426   814   851 

296  338  416   804   541 

370  406  813 

428  482  888 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  PITTSBURG 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

297  335  413  498   533 

270  307   388   470  808 

339  372^470 

389  423   839 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


PREPARED  ON  013091 
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SCMeOULE  A-  FAIR  MARKET  RENTS  FOR  »IEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


mEQION   7 
OMAHA  OFFICE 


MARKET:  OMAHA 

NUMBER  OF  BEDROOMS 


MARKET:  LINCOLN 

NUMBER  OF  BEDROOMS 


MARKET:  NORFOLK 

NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

-0- 

-1- 

-2-   -3-   -4* 

-0-    -1-    -a- 

-3-   -4> 

-0-   -1-   -2- 

-3-   -4> 

D€TACHEO 

SEMI -DETACHED/ROW 

368 

441 

563  64 1   706 

360  431   546 

626  690 

40i  472   566 

666   779 

tALKUP 

341 

412 

508   629  664 

340  412   508 

618  684 

358   428  52 1 

606  689 

ELEVATOR  2-4  STY 

349 

463 

557 

349   465   557 

426   488   597 

ELEVATOR  9*   STY 

?83 

479 

577 

399  479   577 

469  538   661 

MANUFACTURED  HOME 

EFFECTIVE 

DATE    100188 

EFFECTIVE  DATE 

100188 

EFFECTIVE  DATE 

lb0l88 

TRENDED  DATE      100190 

TRENDED  DATE 

100190 

TRENDED  DATE 

100190 

MARKET:  NORTH  PLATTE 

NUMBER  OF  BEDROOMS 
♦0-   -1-   -2-   -3-   -4* 

285  350  444   530  624 

270  340  439  525  599 

333  421  534 

358  453  557 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


PREPARED  ON  013091 
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REQION  7 
$T.  ^OUIS  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUQINQ  HOUSING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-QETACHfD/ROW 

WALKU^ 

ELEVATOR  2-4  STY 

ELEVATOR  9*   STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

OETACHtO 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  &♦  STY 

MANUFACTURED  HDM^ 


MARKET:  ST.  LOUIS 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
658  754  838 
449  534  590  748  820 
424  489  585  725  800 
4«1  974  692 
514  579  861 

EFFECTIVE  DATE    100188 
TRENOeO  DATE     100190 

MARKET:  ROILA 

NUMBER  or  BEDROOMS 
.p.   .,.   .J.   -5.   .4^ 

49s  931  976 
298  366  44<  529  S71 
298   961   441   521   566 
316  307  490 
999  447  999 

EFFECTIVE  DATE    100188 
TRfNOEO  DATE     100190 


MARKET:  CAPE  GIRARDEAU 
NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
429  493  521 
305  351  413  488  490 
263  314  375  461  480 
299  346  4 19 
939  990  990 

EFFECTIVE  DATE    100188 
TRENOCO  DATE     100190 


MARKET:  COLUMBIA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
440  568  909 
293  371  435  548  603 
288  366  430  543  598 
911  992  496 
349  499  999 

EFFECTIVE  DATE    100188 
TRENOIQ  DATf     100190 


MARKET:  KIRKSVILLE 
NUMBER  OF  BEDROOMS 
rQ.       -1-   -J.   .3,   -4+ 

422   543   597 
291   360  418   938   592 
281   359  413  933   587 
909  993  494 
990  494  947 

EFFECTIVE  DATE    100188 
TMNOIO  DATE     100190 


^RfRARID  ON  013091 
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SCHEDULE  *■ 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANtlAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  8 


DENVER.  COLORADO  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*   STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


PREPARED  ON  013091 


MARKET:  DENVER.  CO 
NUMBER  OF  BEDROOMS 


-0-   -1- 

-2- 

-3-   -4* 

708 

836   935 

461   514 

600 

661   753 

386   429 

508 

627   680 

407   450 

549 

- 

449   503 

647 

EFFECTIVE 

DATE 

100188 

TRENDED  DATE 

100190 

MARKET : 

BISMARK.  NO 

NUMBER  OF 

BEDROOMS 

-0-   -1- 

-2- 

-3-   -4* 

519 

624   696 

336   370 

441 

538   605 

309   329 

408 

497   558 

328   370 

443 

336   378 

453 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  GREAT  FALLS.MT 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
533  647  695 
294  343  427  539  627 
265  311  389  493  574 
331  385  476 
355   411   503 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET 

:  VERNAL.  UT 

NUMBER  OF 

BEDROOMS 

-0-   -1 

.   .J. 

♦3-   -4* 

448 

578   672 

229  28 

t   342 

483   575 

183   23 

1   311 

419   505 

248   30 

5   399 

267   32 

4   419 

EFFECTI 

VE  DATE 

100188 

TRENDED 

DATE 

100190 

MARKET:  GRAND  JUNCT.CO 
NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

597  729  804 

343   395   480  604   693 

312   347   440  552   633 
385   442   536 
412   469   566 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  DICKINSON.  NO 
NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

384   489  561 

201   239   306   403  470 

177   224   273   362  423 
192   235   308 
200  243   318 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  MISSOULA.  MT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
541  641  692 
301  350  434  547  634 
273  319  397  501  581 
339  392  484 
363   418   511 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  SIOUX  FALLS. SO 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
506  606  674 
330  366  430  522  585 
307  341  399  483  541 
327  361  430 
332  .368   439 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  ASPEN/VAIL 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
548   669   763 
336   386   467   579   667 
310   340   431   534   616 
367   421   510 
375   430   521 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  HELENA.  MT 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
530  626   674 
304   353   438   550  637 
276   322   400  504   609 
342   395   487 
366   421   514 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  SALT  LAKE  CITY 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
596  724  817 
353  405  469  554  694 
315  385  451  543  641 
395  451  544 
415   472   565 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  PIERRE.  SO 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
512   620  698 
294   364   436   536   609 
287   330   405   497   565 
317  357   436 
322   366   445 

EFFECTIVE  DAtE    100188 
TRENDED  DATE      100190 


MARKET:  FARGO.  NO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
520  634   717 

320  365  442  548  626 
296  335  409  507  579 
316   361   444 

321  369   454 

EFFECTIVE  DATE  100188 
TRENDED  DATE      100190 

MARKET:  BILLINGS.  MT 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
557   679   766 
319   368   451   562   647 
292   338   414   516   595 
356   409   500 
381   435   527 

EFFECTIVE  DATE  100188 
TRENDED  DATE      100190 

MARKET:  CEDAR  CITY,  UT 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
559  613  666 
349  415  500  561  602 
306  400  478  555  579 
389  460  54 1 
409  479  592 

EFFECTIVE  DATE  100188 
TRENDED  DATE      100190 

MARKET:  RAPID  CITY.  SO 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
568  676  753 
377  419  492  592  664 
354  389  461  553  620 
374  412  492 
379  421   501 

EFFECTIVE  DATE  100188 
TRENDED  DATE      100190 
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"SCHEDULE  A-  FAIR  MARKET  RENTS  POR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   S 
DENVER.  COLORADO  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI •DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


PREPARED  ON  013091 


MARKET:  CASPER,  WY 
NUMBER  OF  BEDROOMS 


-0-   -1-   -2- 

-3-   -4* 

522 

635   717 

301   340   419 

524   600 

275   317   385 

481   551 

336   385  466 

359   409   492 

EFFECTIVE  DATE 

100188 

TRENDED  DATE 

100190 

MARKET:  CHEYENNE.  WY 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
541  653  733 
320  365  436  540  614 
295  337  403  497  566 
354  403  483 
a78   428   510 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  CODY.  WY 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

559  672   753 

337   382   456  561   637 

312   354   422  518   587 
373   422   502 
396   446   529 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 
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REGION  9 
HONOLULU  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  HONOLULU 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
976  1174  1330 
643  686  874  1070  1161 
576  661  765  1065  1156 
613  742  798 
618   779  1011 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  HILO 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-  -4* 

698  816  821 

520   544   683  788  800 

459   494   588  760  779 
491   522  620 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  GUAM 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
762   865   951 
533   593   708   786   904 
415   490   585   666 


MARKET:  KAUAI 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-  -4* 

954  992  1110 

618   756   944  982  1098 

530  637   769  958  1074 
559   668   80O 


MARKET:  MAUI 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
898  1108  1179 
741  834  880  1097  1167 
542  702  847  990  1056 
578   737   884 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  KONA 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-   -4* 

815  981  1069 

682   747   810  969  1059 

543  632   737  880  954 
572  665   772 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


PREPARED  ON  013091 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   9 
LOS  ANGELES  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


PREPARED  ON  013091 


MARKET:  LOS  ANGELES 
NUMBER  OF  BEDROOMS 
-0-  -1-  -a-  -3-  -4* 
885  1009  1121 
582   646   847   965  1072 
548   618   797   938  1019 
619   712   859 
778  883  1101 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  PASO  ROBLES 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
720  805   877 
574   668   751   846 
478   539   644   717   791 
500  563  669 
681   760   922 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  SAN  DIEGO 

NUMBER  OF  BEDROOMS 


-0-   -1-   -2- 

-3-   -4* 

778 

924  1022 

607   627   748 

849   996 

506   577   698 

820   880 

547   632   762 

655   765  936 

EFFECTIVE  DATE 

100188 

TRENDED  DATE 

100190 

MARKET:  BAKERSFIELD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
605  775  880 
434  500  552  713  816 
405  472  527  688  762 
426  497  552 
601   675   785 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  LANCASTER 

NUMBER  OF  BEDROOMS 
-d-  -1-  -2-  -3-  -4+ 
704  796  901 
515  550  661  739  834 
430  518  636  709  784 
459  547  661 
647   740   893 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  EL  CAJON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
778  924  1022 
607  627  748  849  996 
506  577  698  820  880 
547  632  762 
655   765   936 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  SANTA  BARBARA 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
936  1039  1155 
698   739   895   981  1089 
522   582   754   854   927 
543   610   779 
707   790  1011 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  OXNARD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
883  1003  1116 
633  652  724  884  964 
559  612  686  842  899 
584  637  714 
762   829   956 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  SANTA  MARIA 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
689   772 
454   515  637   717   810 
420  485   612   681   748 
445   510   637 
623   698   876 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  VENTURA 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 
883  1002  1116 

629  652  724  884  964 
559  612  686  842  899 
584   637   714 

762   829   956 

EFFECTIVE  DATE  100188 
TRENDED  DATE      100190 

MARKET:  SANTA  ANA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
930  1126  1227 
730   788   914  1106  1200 

630  740  851  1021  1082 
633   762   878 

807   951  1117 

EFFECTIVE  DATE  100188 
TRENDED  DATE      100190 

MARKET:  SAN  BERNARDINO 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
707  853  960 
497  566  689  807  940 
464  540  655  661  862 
489  565  679 
660   743   922 

EFFECTIVE  DATE  100188 
TRENDED  DATE      100190 
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REGION  9 
PHOENIX  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  PHOENIX 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
661  779  859 
491  S49  620  744  824 
390  479  611  730  793 
415  504  636 
514   608   775 


MARKET:  CASA  GRANDE 

NUMBER  OF  BEDROOMS 
•0-  -1-  -2-  -3-  -4+ 
523  594  690 
386  423  490  555  642 
368  418  483  543  609 
393   443   508 


MARKET:  FLAGSTAFF 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
606  675  757 
438  486  575  641  726 
420  469  566  626  691 
445  494  591 
450   499   596 


EFFECTIVE  DATE 

100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

TRENDED  DATE 

100190 

TRENDED  DATE      100190 

TRENOED  DATE      100190 

MARKET:  YUMA 

MARKET:  KINGMAN 

MARKET:  SIERRA  VISTA 

NUMBER  OF 

BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE 

-0-   -1-   -2- 

-3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

sli^BE?ACH^6/R0y 

566 

407   454   537 

635  726 
600  684 

574   648   743 
408   445   546   614   700 

545  619  674 
351   402   519   587   652 

WALKUP 

394   44 1   6 

i: 

59 1   6«l 

389   440  936   599  666 

333   (lis   !I07   571   Bit 

ELEVATOR  2-4  STY 

4  Id   406   ! 

414   469  961 

<t7   410  993 

Skiu^AoYuKs^HoMI 

EFFECTIVE  0 
TRENOED  DAt 

ATE 

100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  OATE    100188 

t 

100190 

TRENOBO  DATE      100190 

TRENDEO  date     100190 

MARKET:  TUCSON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
598  666  760 
356  423  578  645  731 
334  404  561  622  688 
359  429  586 
507   590  795 

EFFECTIVE  DATE    100188 
TRENOED  DATE      100190 


MlPAhib  ON  oidodt 


REGION  9 
SACRAMENTO  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT 


SUBSTANTIAL  REHABILITATION 
AGENCIES  PROGRAMS) 


MARKET:  SACRAMENTO 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-  -A* 
666   707   812 
463   519   610   699   769 
419   473   573   675   738 
449   503   603 
567   622   710 


MARKET:  REDDING 

NUMBER  OF  BEDROOMS 
-0-   -1- 

410   467 


371 
401 


-2-  -3-  -4*- 

619  647  742 

558  640  718 

426   521  574  695 

456   554 


MARKET:  PLACERVILLE 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
694  742  853 
485  556  666  736  808 
437  507  597  726  814 
469   537   664 


MARKET:  YREKA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-  '4* 

62 1  726  780 

375   439   544  648  718 

337   400   511  615  684 
359   430   541 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  S.  LAKE  TAHOE 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
748  866  944 
SOS  561  660  753  812 
457  511  620  715  773 
487   541   650 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


rREPARED  ON  013091 
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FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   9 


SAN  FRANCISCO  REGIONAL  OFFICE 


0) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  SAN  FRANCISCO 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

920  956  1135  1343  1422 

655  758  991  1208  1326 

720  871  1113 

916  1063  1348 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 

MARKET:  OAKLAND 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

623  687  834  1075  1188 

578  664  815   991  1098 

652  714  962 

890  972  1268 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  RENO 

NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

-0- 

-1-   -2- 

-3-   -4* 

DETACHED 

SEMI-DETACHED/ROW 

422 

444   591 

745   785 

WALKUP 

395 

424   552 

703   765 

ELEVATOR  2-4  STY 

506 

552   720 

• 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 

EFFE 

XTIVE  DATE 

100188 

TREr 

JOED  DATE 

100190 

PREPARED  ON  013091 


MARKET:  FRESNO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

352  414  527  646  704 
327  378  456  622  687 
435   513   634 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  EUREKA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

390  461  587  760  828 
384  452  561  735  776 
490   598   715 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  LAS  VEGAS 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

406  458  570  760  830 
379  436  553  751  812 
489   572   731 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  MODESTO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

395  426  490  614  663 
368  395  470  595  647 
467   514   627 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  SANTA  ROSA 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

505  561  660  753  812 
457  511  620  715  773 
487   541   650 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  SAN  JOSE 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

639  645  787  955  1050 
531  639  760  906  989 
570   662   768 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  SANTA  CRUZ 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 


548  555  747 
462  549  703 
570   704   849 


882   958 
866   940 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 
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REQION  10 

anchokaqc  OFfice 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

tfALKUR 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


SCHEDULE  A-  PAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  ANO  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  ANCHORAGE 

NUMBER  OF  BEDROOMS 


-0- 

339 
315 

340 


-1- 

390 
370 
400 


■2- 
532 

524 
511 

552 


-3-  -4* 

693  800 

682  792 

665  746 


EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  FAIRBANKS 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

610  705  821 

372  466  603  691  810 
345   444   569   638  760 

373  480  636 


EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  JUNEAU 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

615   719  832 

451   512   595  678  785 

384   478   580  658  739 
409  508   620 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


PREPARED  ON  013091 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 

2 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

i 

REGION  10 

^  . 

PORTLAND  OFPICE 

1 

MARKET:  PORTLAND 

MARKET:  BEND 

MARKET:  COOS  BAY 

MARKET:  BOISE 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF 

BEDROOMS 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4+ 

-0-   -1-   -2- 

-3-   -44 

DETACMEO 

550  671   738 

421   540  603 

421   491   547 

423 

533   614 

1 

SEMI-DETACHEO/ROW 

351   419   498   606   654 

299   328   380  458   524 

287   325   380  467   520 

305   333   411 

463   491 

WALKUP 

338   415   483   557   625 

238   307   357   441   484 

255   309   369   444   478 

293   326   367 

428   455 

3 

ELEVATOR  2-4  STY 

350   424   501 

254   330   378 

267   325   386 

313   346   387 

£. 

ELEVATOR  5*  STY 

407   503   681 

368   408   473 

9 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE 

100188 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

TRENDED  DATE 

100190 

(b 

MARKET:  EUGENE 

MARKET:  IDAHO  FALLS 

MARKET:  POCATELLO 

MARKET:  COEUR 

D'ALEN 

*• 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER^  OF  BEDROOMS 

NUMBER  OF 

BEDROOMS 

■< 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -44 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2- 

-3-   -44 

DETACHED 

443   558   622 

393   443   494 

380  471   569 

441 

546   602 

SEMI-DETACHED/ROW 
WALKUP 

267   306   414   506   555 

288   294   350   410   461 

292   317   343   433   459 

283   306   399 

465   514 

en 

245   298   375   486   523 

215   271   326   393   443 

237   296   338   398   422 

263   281   351 

442   482 

s 

ELEVATOR  2-4  STY 

260   318   398 

288   298   373 

2 

o 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE    100188 

EFFECTIVE  DATE 

100188 

g 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

TRENDED  DATE      100190 

TRENDED  DATE 

100190 

PREPARED  ON  013091 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  10 
SEATTLE  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  SEATTLE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
694  768  872 
388  478  583  693  803 
379  463  578  657  676 
424  507  626 
475   550   668 


MARKET:  BELL  INGHAM 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
528  608  68 1 
339  386  468  537  604 
289  361  439  490  555 
309   389   478 


MARKET:  OLYMPIA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4+ 

503   603  702 

369   403   434   543  625 

290   366   427   511  576 
310   390   477 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


EFFECTIVE  DATE 
TRENDED  DATE 


100188 
100190 


MARKET:  YAKIMA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

495   595  672 

314   352   446   528  594 

270   311   403   482  547 
290  379   440 


EFFECTIVE  DATE    100188 
TRENDED  DATE      100190 


MARKET:  SPOKANE 

NUMBER  OF  BEDROOMS 


1 


•4  + 


516   571   638 
318   352   443   490   547 
278   312   400   446   500 
298   381   441 
386   433   564 


EFFECTIVE  DATE 
TRENDED  DATE 

PREPARED  ON  013091 
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Tuesday 
February  19,  1991 


Part  III 

Department  of  the 
Interior 


Joint  Tribal/BIA/DOl  Advisory  Tasic  Force 
on  Bureau  of  indian  Affairs 
Reorganization;  Notice  of  Public  Meeting 


6772 


Federal  RegUter  /  Vol.  56.  No.  33  /  Tuesday.  February  19.  1991  /  Notices 


DEPARTMEMT  OF  THE  INTERIOR 

Joint  Tribal/BIA/DOl  Advleory  Taek 
Force  on  Bureau  of  Indian  Affaire 
neorganteatlon.  PubWc  Meeting 

AQmcv.  Department  of  the  Interior. 
action:  Notice. 


;  Pursuant  to  Public  Law  101- 
512,  the  Office  of  the  Assistant 
Seoetary — Indian  Affairs  is  announcing 
the  forthcoming  meeting  of  the  Joint 
Tribal/BIA/DOI  Advisory  Task  Force 
on  Bureau  of  Indian  Affairs 
Reorganization  (Task  Force). 
OATtS,  TNMt  AND  KACC  March  19.  2a 
and  21. 1991;  9:00  a.m.  to  5:30  pjn.  daily; 
The  Pointe  at  Squaw  Peak.  7877  N.  16th 


Street,  Pkeeoix.  Azizona.  The  meetings 
of  the  Task  Force  are  open  to  the  | 
rem  nnrrMiii  mromtATKM  conti 
Additional  information  concerning  tke 
meeting  of  the  foint  Tribal/BIA/DCM 
Advisory  Task  Force  on  Bureau  of 
Indian  Affairs  Reorganization  may  ke 
obtained  by  contacting  Ms.  Veronica 
Murdock.  Designated  Federal  Officer,  at 
(202)  206-4173. 

aqinoa:  The  Joint  Tribal/BIA/DOI 
Advisory  Task  Force  on  Bureau  of 
Indian  Affairs  Reorganization  wil 
discuss  the  comments  received  hma 
tribal  leaders  on  the  Task  Force 
proposed  structure  and  concepts: 
continued  review  ciurent  managaiHiit 
improvements  initiatives  underwagr 


wMtfn  the  Bureau  of  Indian  Affairs; 
lop  baseline  goals  and  plans; 
nine  the  topics  to  be  covered  and 
I  Biethodology  to  be  used  in 
Bssing  open  issues;  develop 
prettninary  recommendations  on 
taalructuring:  and  formulate  preliminary 
■toalegies  for  strengthening  the  Agency's 
adainistration  of  Indian  Programs  for 
tta  Baraau.  Summary  minutes  of  the 
mmthif  will  be  made  available  upon 
taqaest  from  the  contact  person. 
Dated:  February  12. 1991. 


)  F.  Bnnvn. 

ttant  Secretary— Indian  Affairs. 
{FRDoc  91-3750  Filed  2-15-91;  8:45  am] 
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Tuesday 
February  19,  1991 


Part  IV 


Department  of 
Education 


Fund  for  the  Improvement  and  Reform 
of  Schools  and  Teaching:  Schools  and 
Teachers  Program  and  School  Level 
Projects;  Notices 


6774 


Federal  Regigter  /  Voi.  56.  No.  33  /  Tuesday.  February  19.  1989  /  Notices 


DEPARTMENT  OF  EDUCATION 
[Cn>ANO:t4.211AI 

Fund  for  the  Improvement  and  Reform 
of  Schools  and  Teactiing:  Schools  and 
Teachers  Program;  Notice  InvMng 
Applications  for  New  Awards  for  Fiscal 
Year  1991 

Purpose:  To  support  projects  that 
improve  educational  opportunities  for, 
and  the  performance  of.  elementary  and 
secondary  school  students  and  teachers. 

Eligible  Applicants:  State  educational 
agencies,  local  educational  agencies, 
institutions  of  higher  education. 
nonproHt  organizations,  individual 
public  or  private  schools,  and  consortia 
of  these  schools  and  institutions. 

Deadline  for  transmittal  of 
applications:  April  26, 1991. 

Deadline  for  intergovernmental  ' 
review:  June  25. 1991. 

Applications  ov'0/7o6/e.- March  S,-199l. 

Available  funds:  S700.0()0  {est:}.  ^ 

Estimated  range  of  awards:  SSOtOOO- 
$250,000. 

Estimated  average  size  of  awards: 
$85,000. 

Estimated  number  of  awards:  8. 

Project  period:  Up  to  36  months. 

Budget  period:  12  months. 

Applicable  regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77.  79.  80.  81,  82,  85 
and  86;  and  (b).  The  regulations  for  this 
program  in  34  CFR  part  757. 

Priorities 

Absolute  Priority:  Under  34  CFR 
757.4(f).  757.5(a).  and  34  CFR 
75.105(c)(3).  the  Secretary  gives  an 
absolute  preference  to  applications  for 
projects  that  propose  to  conduct 
activities  refocusing  priorities  and 
reallocating  existing  human  and 
Hnancial  resources  to  serve  children 
better. 

Competitive  Preference:  Within  the 
absolute  priority  the  Secretary  gives 
competitive  preference  to  applications 
that— 

(a)  BeneHt  students  or  schools  with 
below-average  academic  performance; 

(b)  Lead  to  increased  access  of  all 
students  to  a  high  quality  education,  and 

(c)  Develop  or  implement  a  system  for 
providing  incentives  to  schools, 
administrators,  teachers,  students  or 
others  to  make  measurable  progress 
toward  specific  goals  of  improved 
educational  performance. 

Under  34  CFR  75.105{c)(2)(i).  34  CFR 
757.5(b)  and  757.20(d).  the  Secretary 
awards  up  to  25  points  to  an  application 
that  meets  one  or  more  of  the  three 
competitive  preference  priorities  in  a 
particularly  effective  way.  These  points 


are  in  addition  to  any  points  that 
application  earns  under  the  selection 
criteria  for  this  program  (34  CFR  757.21). 

Invitational  Priorities:  Within  the 
absolute  priority,  the  Secretary  is 
particularly  interested  in  projects  that 
will  contribute  to  the  indentification  of 
effective  school-wide  restructuring 
strategies.  The  Secretary  is  interested  in 
projects  using  findings  from  high  quality 
research  or  strategies  from  programs 
that  have  been  found  effective  in 
improving  achievement  for  all  students. 
The  Secretary  is  interested  in  funding 
projects  that  build  on  a  school's  prior 
efforts  to  restructure  education  and  that 
demonstrate  the  commitment  of  school 
staff  to  the  achievement  of  the  National 
Education  Coals  as  announced  by 
President  Bush  on  January  31. 1990,  in  an 
address  before  a  joint  session  of 
Congress  on  the  state  of  the  union. 

The  Secretary  is  interested  in  projects 
that  include  as  many  of  tKe  following 
activities  as  possible:  ' 

(a)  Enhancement  of  parent    '-■=■"' 
involvement  in  school-wide 
restructuring  initiatives; 

(b)  Improvement  of  the  school's 
capacity  to  serve  more  children  in 
regular  classroom  settings; 

(c)  Assessment  of  the  language 
proficiency  of  at-risk  children  and  the 
redesign  of  programs  to  correct  the 
identified  deficiencies; 

(d)  Evaluation  of  the  project  in  a 
manner  that  provides  feedback  on 
students'  achievement  of  project  goals; 

(e)  Formation  of  longer-term 
collaborative  efforts  with  community 
organizations  and  public  and  private 
sector  partners  that  will  continue  after 
the  grant  ends; 

(f)  Where  appropriate,  establishment 
of  collaborative  relationships  between 
the  participating  school  or  schools  and 
one  or  more  postsecondary  education 
institutions. 

However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications  that  address  that  absolute 
priority. 

For  applications  or  information 
contact:  Carl  Jensen  or  George  Harris. 
U.S.  Department  of  Education.  Fund  for 
the  Improvement  and  Reform  of  Schools 
and  Teaching,  555  New  Jersey  Avenue. 
NW..  room  522.  Washington.  DC  20208- 
5524.  Telephone:  (202)  21»-1496.  Deaf 
and  hearing  impaired  individuals  may 
call  the  Federal  Dual  Party  Relay 
Service  at  1-800-877-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

ProgruD  Authority:  20  U.S.C  4811-4812 


Dated:  February  12. 1991. 
Christopher  T.  Cross, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

(FR  Doc.  91-3784  Filed  2-15-«l;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
ICFDA  No:  84.211B] 

Fund  for  the  Improvement  and  Reform 
of  Schools  and  Teaching:  Schools  and 
Teachers  Program— School  Level 
Projects;  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1991. 

Purpose:  To  support  projects  that 
improve  educational  opportunities  for, 
and  the  performance  of,  elementary  and 
secondary  school  students  and  teachers. 

Eligible  applicants:  Local  educational 
agencies  acting  as  the  fiscal  agent  for  a 
full-time  teacher  or  administrator. 

Deadline  for  transmittal  of      .   .  • 
applications:  April  26. 1991. 

Deadline  for  intergovernmental 
review:  June  25, 1991. 

Applications  available:  March  5, 1991. 

Available  funds:  $700,000  (est.). 

Estimated  Range  of  awards:  $5,000- 
$125,000. 

Estimated  average  size  of  awards: 
$50,000. 

Estimated  number  of  awards:  14. 

Project  period:  Up  to  36  months. 

Budget  period:  12  months. 

Applicable  regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79,  80,  81,  82,  85,  and 
86;  and  (b)  The  regulations  for  this     * 
program  in  34  CFR  Part  757. 

Priorities 

Absolute  Priority:  Under  34  CFR    • 
757.5(c)  and  34  CFR  75.105(c)(3),  the 
Secretary  gives  an  absolute  preference 
to  applications  for  school-level  projects 
at  an  individual  school  or  a  consortium 
of  schools,  under  the  direction  of  a  full- 
time  teacher  or  administrator. 

Competitive  Preference:  Within  the 
absolute  priority,  the  Secretary  gives 
competitive  preference  to  applications 
that: 

(a)  Benefit  students  or  schools  with 
below-average  academic  performance: 

(b)  Lead  to  increased  access  of  all 
students  to  a  high  quality  education:  and 

(c)  Develop  or  implement  a  system  for 
providing  incentives  to  schools, 
administrators,  teachers,  students  or 
others  to  make  measurable  progress 
toward  specific  goals  of  improved 
educational  performance. 

Under  34  CFR  75.105(c)(2)(i).  34  CFR 
757.5(b)  and  757.20(d).  the  Secretary 
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awards  up  to  25  points  to  an  application 
that  meets  one  or  more  of  the  three 
competitive  perference  priorities  in  a 
particularly  effective  way.  These  points 
are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  this  program  (34  CFR  757.21). 

Invitational  Priorities:  Within  the 
absolute  priority,  the  Secretary  is 
particularly  interested  in  projects  that 
will  contribute  to  the  identification  of 
effective  school-wide  restructuring 
strategies.  The  Secretary  is  interested  in 
projects  using  findings  from  high  quality 
research  or  strategies  from  programs 
that  have  been  found  effective  in 
improving  achievement  for  all  students. 
The  Secretary  is  interested  in  funding 
projects  that  buHd  on  a  school's  prior 
efforts  to  restructure  education  and  tfiat 
demonstrate  the  commitment  of  school 
staff  to  the  achievement  of  the  National 
Education  Goals  as  announced  by 
■President  Bush  on  January  31. 199a  in  an 
address  before  a  Joint  session  of 
Congress  on  the  state  of  the  union. 
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The  Secretary  is  interested  in  projects 
that  include  as  many  of  the  following 
activities  as  possible: 

(a)  Enhancement  of  parent 
involvement  in  school-wide 
restructuring  initiatives: 

(b)  Improvement  of  Uie  school's 
capacity  to  serve  more  children  in 
regular  classroom  settings; 

(c)  Assessment  of  the  language 
proficiency  of  at-risk  chilch«n  and  the 
redesign  of  programs  to  correct  the 
identified  deficiencies: 

(d)  Evaluation  of  the  project  in  a 
manner  that  provides  feedback  on 
students'  achievement  of  project  goals: 

(e)  Formation  of  longer-term 
collaborative  efforts  with  community 
organizations  and  public  and  private 
sector  partners  that  will  continue  after 
the  grant  ends: 

(f)  Where  appropriate,  establishment 
of  collaborative  relationships  between 
the  participating  school  or  schools  and 
one  or  more  postsecondary  education 
institutions. 


However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications  that  address  the  absolute 
priority. 

For  Applicationa  or  Information 
Contact:  Carl  Jensen  or  Bryan  Gray,  U.S. 
Department  of  Education.  Fund  for  the 
Improvement  and  Reform  of  schools  and 
Teaching,  555  New  Jersey  Avenue,  NW., 
room  522.  Washington.  DC  20208-5524. 
Telephone:  (202)  219-1496.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
l-«00-877-8339  (in  the  Washington.  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p  jn..  Eastern  time. 

Program  Authority:  20  U.8.Q  4811-4812 
Dated:  F^raaiy  12, 1991. 
QairtaplMcT.Cws. 

Aaaiatant  Secretary  for  Educational  Research 
and  bnprovemeat. 

pit  Doc  n-«785  Filed  2-15-ei:  8:45  unj 
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DEPARTMENT  OF  TRANSPORTATION 

ComI  Quwd 

46CFRPart16 
CCQOW-06S] 

nuyiWM  IOC  vnMiNOi  unig  ana 


:  Coast  Guard.  DOT. 
Notice  of  proposed  rulemaking. 


r.  On  November  21. 1968,  the 
Coast  Guard  issued  a  Final  Rule 
requiring  maritime  employers  to 
implement  anti-drug  programs  to 
promote  a  drug-free  maritime 
transportation  industry.  The  programs 
required  pre-employmedl,  random, 
periodic  post-accident  and  reasonable 
cause  testing,  and  provided  exceptions 
to  the  pre-employment  and  periodic 
testing  requirements  under  certain 
conditions.  The  Coast  Guard  proposes 
to  revise  the  conditions  under  which 
commercial  vessel  personnel  may  be 
excepted  from  pre-employment  and 
periodic  chenicai  testing  for  dangerous 
dnigs  to  provide  relief  from  any  possibly 
unnecessary  or  repetitive  testing 
required  by  the  cturent  rules.  This 
proposal  would  reduce  the  number  of 
pre-employment  and  periodic  tests 
required  of  commerctel  vessel 
personnel. 

DATU:  Comments  must  be  received  on 
or  before  April  5. 1991. 
AOONfSSCS:  Comments  may  be  mailed 
to  the  Executive  Secretary,  Marine 
Safety  Council  (G-LRA-2/34061  (CGI>- 
90-053],  U.S.  Coast  Guard  2100  Second 
Street,  SW..  Washington,  DC  20893- 
0001.  Comments  may  be  delivered  to 
Room  3406  at  the  above  address.  They 
will  be  available  for  inspectian  and 
copying  between -6  ajn.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
Holidays.  The  telephone  number  is  (202) 
287-1477. 

POM  RNITHei  MFOIIMA-nON  CONTACT: 
Lieutenant  Commander  Thomas 
Murphy,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection 
(G-MMI-2).  telephone  (202)  267-1421. 
SUPPLEMCNTAMV  INFOfNIATKMl: 

Background — General 

On  November  21, 1988,  the  Coast 
Guard  and  other  transportation  modes 
issued  Final  Rules  (the  "DOT  Modal 
Rules")  requiring  employers  to  establish 
anti-drug  programs  to  promote  a  drug- 
free  transportation  industry.  The  Coast 
Guard  anti-drug  program  required  pre- 
employment  periodic,  random,  post- 


accident  and  ceaaanable  cause  cfaemical 
drug  teetlng  tff  all£0vered  emplqyeaa 
and  appmntt'fBremployment.  ik 
staggered  implementation  schedatejavc 
smaller  employers  additional  time  to 
implement  their  programs.  By  Daoember 
21. 1990.  all  maritime  employers  were  to 
have  implemented  all  chemical  (ka| 
testing  requirements.  On  December  J6, 
1980,  however,  pursuant  to  a  Court  eider 
enjoining  the  random  testing  rei 
the  Coast  Guard  suspended 
implementation  of  its  random  tei 
requirements  until  further  notice^^fll 
53286).  On  July  27, 196a  the  Coaat  Guard 
published  an  NPRM  proposing  naar 
random  testing  regulations  (55  FR 
30686). 

Pie-Employment  Testing  Exceptiain 

The  DOT  Modal  Rules  reqaind pie- 
employment  testing  as  a  naeessaiy 
component  of  an  effective  anti-drag 
program.  It  was  the  Department's  ^tent 
that  after  passing  a  pre-emplogcaent 
test  employees  who  had  been  ooaaiad 
by  an  employer's  random  testing 
program  for  12  months  would  not  need 
additional  pre-employment  testing  isten 
they  changed  jobs.  Acknowledging  ftat 
neodlees.  redundant  testing  covdd  result 
if  commercial  vessel  personnel  were 
required  to  unitersD  pre-employmaiit 
drug  testing  every  time  they  changed 
jobs,  the  Coast  Guard  provided  two 
exceptions  to  the  testing  requirement  to 
reduce  the  number  of  required  pie- 

One  exoeption  (46  CFR  l6.210(bKl)) 
addresses  the  situation  of  individual 
tdio  woric  far  a  number  of  different 
employers  during  the  year.  The 
exceptions  reduces  the  need  for  frequent 
pre-employnient  testing  by  allowing  an 
employer  to  accept  satisfactory 
evidence  that  the  applicant  had  passed 
a  pre-employment  test  or  periodic  test 
for  dangaious  drugs  within  the  pievioas 
six  months,  fai  other  words,  a  single  pre- 
emph^rment  test  is  now  valid  for  sw 
months  regardless  of  the  number  of 
employments  within  that  time. 

The  Coast  Guard  now  proposes  to 
revise  the  language  of  this  exceptioB  to 
allow  employers  to  accept  satisfactoiy 
evidence  of  passing  any  chemicd  drug 
test  under  these  rules  within  the  past  six 
months,  not  only  a  periodic  or  pie- 
employment  test. 

The  second  exception  (46  CFR 
ie.210(b)(2])  allows  employers  to  hire, 
without  a  pre-employment  test 
individuals  who  had  been  covered  by  a 
former  employer's  random  testing 
program  for  the  previous  twelve  i 
Thus,  an  employee  who  had  been 
subject  to  an  employer's  random  leeting 
program  for  twelve  months  could  IsAca  a 
position  with  a  new  employer  without 


an  intervening  pre-employment  test — 
flvaa  though  the  employee  might  not 
hmm  been  selected  for  testing  during 
■Aat  12-month  period.  However, 
ai^erience  with  the  pre-employment 
tealing  conducted  to  date  shows  that  the 
46CFR  16.210(b)(2)  exception  is  not 
available  to  the  large  number  of 
madtime  industry  employees  who  do 
for  the  same  employer  long 
to  accumulate  twelve 
cutive  months'  coverage  in  an 
en^loyer's  random  testing  program. 

in  many  cases,  maritime  employment 
patterns  consist  of  several  months  of - 
employment  followed  by  a  period  of 
noampkgnnent  before  the  individual 
evorka  ^ein.  This  employment  pattern  is 
^jipical  for  members  of  a  union  hiring 
imSL  Even  employees  who  have  been 
suhfect  to  random  testing  for  12  months 
or  more  with  a  single  employer  may  be 
unemployed  for  some  period  of  time 
«^en  they  change  jobs.  The  rule  as 
antently  written,  however,  does  not 
aQow  for  any  break  in  random  testing 
coverage  between  periods  of 
employment  Therefore,  any  period  of 
uaamployment  would  preclude  use  of 
the  random  coverage  exception  to  pre- 
employment  testing.  The  Coast  Guard 
believes  that  it  should  take  into  account 
the  typical  maritime  industry 
employment  patterns  and  reduce  the  12 
month  random  coverage  requirement 
and  allow  a  period  of  non-coverage  (e.g.. 
unemployment)  before  requiring  another 
pre-employment  test 

The  Coast  Guard  proposes  to  revise 
the  "random  coverage"  exception  to  . 
allow  employers  to  except  from  pre- 
employment  testing  those  individuals 
wbo  provide  satisfactory  evidence  that, 
during  the  previous  six  months,  they 
weee  subject  to  a  random  testing 
program  required  by  46  CFR  part  16  for  a 
total  of  at  least  90  days  and  did  not  fail, 
or  lefuse  to  participate  in,  a  chemical 
teat  for  dangerous  drugs.  We  seek 
ooannent  on  whether  this  change  will 
provide  an  adequate  level  of  deterrence. 
Wejiole  that  when  similar 
impiamentation  problems  with  the  DOT 
Medal  Rides  were  identified  in  the 
motor  carrier  industry,  the  Federal 
ffi^way  Administration  (FHWA),  on 
February  1, 1990,  revised  its  pre- 
employment  testing  regulations  to  allow 
an  employer  to  except  from  pre- 
enqiloyment  testing  a  driver  who 
participated  in  a  drug  testing  program 
ior  the  previous  12  months  so  long  as  the 
diiaerhad  not  been  "uncovered"  by  an 
FWSiA-fequired  drug  testing  program 
forjBOse  than  30  days  (55  FR  3546).    . 
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Periodic  Testing  Exceptions 

The  Coast  Guard  rule  (46  CFR  16.220) 
requires  that  a  chemical  test  for 
dangerous  drugs  must  be  conducted 
whenever  a  physical  examination  is 
required  by  this  subchapter's 
regulations.  These  "periodic"  physical 
examinations  are  required,  for  example, 
when  employees  apply  for  a  Coast 
Guard-issued  license. 

The  current  rule  provides  the  same 
exceptions  to  the  periodic  testing 
requirements  as  to  the  pre-employment 
testing  requirement  That  is,  one 
exception  (46  CFR  16.220(b)(l]) 
eliminates  the  need  for  a  periodic  test  if 
an  individual  can  prove  that  he  or  she 
has  passed  a  pre-employment  or 
periodic  chemical  test  for  dangerous 
drugs  within  the  previous  six  months. 
The  second  exception  (46  CFR 
16.220(b)(2])  applies  to  individuals  who 
have  been  subject  to  an  employer's 
random  testing  program  for  the  previous 
twelve  months. 

The  Coast  Guard  proposes  to  revise 
its  periodic  testing  exceptions  to  parallel 
the  proposed  exceptions  to  pre- 
employment  testing.  The  language  in 
§§  16.210  and  16220  would  then 
continue  to  provide  the  same  exceptions 
to  periodic  and  pre-employment  testing 
requirements. 

Regulatory  Assessment 

This  proposal  is  considered  to  be  non- 
major  under  Executive  Order  12291. 
However,  it  is  considered  to  be 
significant  under  the  DOT  regulatory 
policies  and  procedures  (44  HI  11304; 
February  26, 1979)  because  of 
controversy  surrounding  chemical  drug 
testing,  substantial  public  interest  and 
litigation.  The  proposed  revisions  to  46 
CFR  part  16  would  relieve  employers 
and  employees  of  the  burden  of  frequent 
pre-employment  and  periodic  testing.  A 
regulatory  analysis  of  the  economic 
impact  of  drug  testing  accompanied  the 
November  21. 1988  Final  Rule  (53  FR 
47064).  This  analysis  was  based  on  the 
"Draft  Regulatory  Evaluation.  CGD  86- 
067.  Programs  for  Chemical  Dtug  and 
Alcohol  Testing  of  Commercial  Vessel 
Personnel,"  in  which  it  was  determined 
that  total  annual  pre-employment  testing 
costs  would  be  $1.01  million  and  that  the 
total  annual  periodic  testing  costs  would 
be  $470,260.  The  economic  impact 
analysis  did  not  anticipate  the  costs 
associated  with  the  suspension  of  the 
random  testing  rules  and  the  resulting 


increase  in  required  pre-employment 
and  periodic  tests.  This  proposal  will 
reduce  the  actual  costs  to  the  maritime 
industry  for  drug  testing  and  will  bring 
the  total  cost  closer  to  the  original 
estimates. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
requires  review  of  proposed  rules  to 
assess  their  impact  on  small  business.  In 
consideration  of  the  cost  information 
discussion  under  the  regulatory 
analysis,  the  Coast  Guard,  in  its  Final 
Rule,  concluded  that  the  rule  could  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  At 
that  time,  the  Coast  Guard  provided 
viable  alternatives  for  small  employers 
to  adopt  which  would  reduce  the  cost  of 
compliance  while  achieving  the  levels  of 
protection  sought  by  these  rules.  The 
Regulatory  Flexibility  Act  analysis 
conducted  in  accordance  with  die  Final 
Rule  remains  valid. 

Paperwork  Reduction  Act 

This  proposed  revision  contains  no 
additional  information  collection 
requirements.  The  paperwork  associated 
with  this  part  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
number  2115-0574. 

Federalism  Implications 

This  proposal  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that  it 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2. 
of  Conunandant  Instruction  M16475.1B. 
This  is  an  administrative  regulation 
which  clearly  has  no  environmental 
impacts  and  it  is  categorically  excluded 
from  further  environmental 
documentation. 

List  of  Subjects  in  46  CFR  Part  16 

Seamen,  Marine  safety.  Navigation 
(water).  Alcohol  and  alcoholic 
beverages.  Drugs 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend    art  16 
of  title  46.  Code  of  Federal  Regulations, 
as  set  forth  below: 


PART  16-CHEMICAL  TESTING 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103, 3306,  7101, 7301 
and  7701;  49  CFR  1.46. 

2.  Section  16.210  is  revised  to  read  as 
follows: 

S  lo^lO   Pie  eiiiplwyiiieiil  Testing 
nwywiwiisius. 

(a)  No  marine  employer  shall  engage, 
employ,  or  otherwise  give  a  commitment 
of  employment  to,  any  individual  to 
serve  as  a  crewmember  unless  the 
indivudal  passes  a  chemical  test  for 
dangerous  drugs  for  that  employer. 

(b)  The  individual  is  not  required  to 
undergo  the  pre-employment  test 
required  by  paragraph  (a)  of  this  section 
if  the  individual  provides  satisfactory 
evidence  that  he  or  she: 

(1)  Has  passed  a  chemical  test  for 
dangerous  drugs,  requried  by  this  part, 
within  the  previous  six  months  with  no 
subsequent  positive  drug  tests  during 
the  remainder  of  the  six  month  period; 
or 

(2)  During  the  previous  six  months 
was  subject  to  a  random  testing  program 
required  by  Section  16.230  of  this  part 
for  at  least  90  days  and  did  not  fail  or 
refuse  to  participate  in  a  chemical  test 
for  dangerous  drugs  required  by  this 
part. 

3.  Section  16.220(b)  (1)  and  (2)  is 
revised  to  read  as  follows: 

S  16.220   Pertodlc  Testing  Requirements. 

(b)*  •  • 

(1)  Has  passed  a  chemical  test  for 
dangerous  drugs,  required  by  this  part 
within  the  previous  six  months  with  no 
subsequent  positive  drug  tests  during 
the  remainder  of  the  six  month  period; 
or 

(2)  During  the  previous  six  months 
was  subject  to  a  random  testing  program 
required  by  Section  16.230  of  this  part 
for  at  least  90  days  and  did  not  fail  or 
refuse  to  participate  in  a  chemical  test 
for  dangerous  drugs  required  by  this 
part. 

Dated:  February  13. 1991. 
D.H.Whitten. 

Captain,  U.S.  Coast  Guard  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
En  vironwental  Protection. 
[FR  Doc.  91-3850  Filed  2-15-01;  6:45  am] 
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J^oobottlteB  0250  of  f •bniwy  14,  ttBl 
lifiuiamu  Independence  Day,  IMl 


By  ths  President  of  the  United  States  of  America 

A  Froclamation 

From  the  days  of  Mindaugas  to  modem  times,  Liftuanians  have  cherished  the 
freedom  that  is  the  common  inheritance  of  all  mankind.  Thus,  on  February  16, 
1918,  when  they  realized  their  long-denied  dream  of  independence,  the  people 
of  Lithuania  celebrated  the  renewal  of  a  centuries-old  national  tradition  and 
the  promise  of  a  future  free  from  foreign  domination. 

Tragically,  however,  Lithuania's  independence  was  short-lived.  Under  secret 
protocols  to  the  infamous  Molotov-Ribbentrop  pact,  signed  by  the  foreign 
ministers  of  the  Soviet  Union  and  Nazi  Germany  in  1939,  the  independent 
Baltic  States  of  Lithuania,  Latvia,  and  Estonia  were  consigned  to  foreign 
occupation  and  conquest.  In  June  1940,  less  than  1  year  later.  Red  Army  troops 
invaded  Lithuania  and  its  neighbors,  effectively  annexing  those  nations  to  the 
Soviet  Union. 

The  United  States  has  never  recognized  the  forcible  incorporation  of  Lithuania 
and  the  other  Baltic  States  into  the  U.S.S.R.,  and  we  have  consistently 
supported  the  Baltic  peoples'  right  to  determine  and  control  their  own  future. 
On  this  73rd  anniversary  of  Lithuanian  independence,  we  reaffirm  our  support 
for  the  just  aspirations  of  the  Lithuanian  people.  Their  current  struggle  to 
assert  their  legitimate  rights  through  the  peaceful  efforts  of  democratically 
elected  representatives  compels  our  sympathy  and  support 

The  Lithuanian  people  have  used  the  democratic  process  in  what  they  hoped 
would  be  a  peaceful,  disciplined  effort  to  gain  recognition  of  their  right  to 
independence.  Soviet  authorities  responded  in  January  with  the  use  of  force, 
killing  at  least  20  people  and  injuring  himdreds  of  others.  The  United  States 
has  condemned  as  inexcusable  that  action  against  a  peaceful  and  democrat- 
ically elected  government,  and  we  have  called  on  the  Soviets  to  eschew 
further  use  of  intimidation  and  violence  in  the  Baltic  States.  We  urge  the 
Soviets  to  pursue  constructive  negotiations  with  the  elected  representatives  of 
the  Lithuanian  people  who  have  expressed  their  will  overwhelmingly  through 
the  nationwide  referendum  of  February  9. 

The  courageous  peoples  of  the  Baltic  States  have  acted  with  dignity  and 
restraint  in  the  face  of  grave  challenges,  and  the  thoughts  and  prayers  of  the 
American  people  remain  with  them. 

To  demonstrate  our  common  cause  with  freedom,  the  Congress,  by  House 
Joint  Resolution  b06,  has  designated  February  16,  1991.  as  "Lithuanian  Inde- 
pendence Day"  and  has  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  this  day. 
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NOW.  THEREFORE,  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  February  16.  1991.  as  Lithuanian  Independence 
Day.  I  call  upon  the  people  of  the  United  States  to  observe  this  day  with 
appropriate  ceremonies  and  activities,  reaffirming  our  support  of  the  iust 
aspirations  of  all  peoples  for  liberty  and  self-determination 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifteenth. 


IIK  Doc.  n-«B7 
Filed  2-15-91:  1231  pml 
Billing  cod*  3196-(n-M 
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Presidential  Documents 


Executive  Order  12750  of  Fetmiary  14, 1991 

Designation  of  Arabian  Peninsula  Areas,  Airspace,  and  Ad- 
jacent Waters  as  the  Persian  Gulf  Desert  Shield  Area 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  section  7508  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  7508),  I  hereby  designate,  for  purposes  of  that  section, 
the  following  locations,  including  the  air  space  above  such  locations,  as  the 
Persian  Gulf  Desert  Shield  area  in  which  any  individual  who  performed  Desert 
Shield  services  (including  the  spouse  of  such  individual)  is  entitled  to  the 
benefits  of  section  7508  of  the  Internal  Revenue  Code  of  1986: 

— the  Persian  Gulf 

— the  Red  Sea  =.      - 

— the  Gulf  of  Oman 

— that  portion  of  the  Arabian  Sea  that  lies  north  of  10  degrees  north  latitude 
and  west  of  68  degrees  east  longitude 

—the  Gulf  of  Aden 

— the  total  land  area  of  Iraq,  Kuwait.  Saudi  Arabia,  Oman,  Bahrain.  Qatar, 
and  the  United  Arab  Emirates. 


(FR  Doc.  91-«09e 
Filed  2-15-91:  12:43  pm] 
Billing  code  318S-01-M 


THE  WHITE  HOUSE. 
February  14,  1991. 
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Presidential  Documents 


Executive  Order  12751  of  February  14,  1991 

Health  Care  Services  for  Operation  Desert  Storm 


1  ^ .  »•*  ^ 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  the  National  Emergencies  Act  (50 
U.S.C.  1601  et  seq.].  section  5011A  of  title  38  of  the  United  States  Code,  and 
pursuant  to  the  national  emergency  declared  with  respect  to  Iraq  in  Executive 
Order  No.  12722  of  August  2, 1990,  it  is  hereby  ordered  that,  in  the  event  that 
the  Department  of  Veterans  Affairs  is  requested  by  the  Department  of  Defense 
to  furnish  care  and  services  to  members  of  the  United  States  Armed  Forces  on 
active  duty  in  Operation  Desert  Storm,  the  Secretary  of  Veterans  Affairs  may, 
pursuant  to  this  order,  enter  into  contracts  with  private  facilities  for  the 
provision  of  hospital  care  and  medical  services  for  veterans  to  the  fullest 
extent  authorized  by  section  501lA(b)(lH2)  of  title  38  of  the  United  States 
Code. 


|FR  Doc.  91-4097 

Filed  2-15-81;  12:44  pm) 

Billing  code  3195-01-M 


THE  WHITE  HOUSE. 
February  14,  1991. 
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200-499 „., 

500-499 

700-1499 

1700-M 

2S 

26  Parte: 

ii  1.0-1-1.40 

if  1.41-1.149 — 

Ii  1.170-1.300 

11 1.301-1.400..... 

I1 1.401-1.500 

I1 1.501-1.440..... 

I1 1.441-1.850 

I1 1.851-1.907 

I1 1.901-1.1000... 
I1 1.1001-1.1400., 

II  1.1401-M 

2-29. _. 

30-39 


50-299.... 
30O-499. 
500-599.. 


20.00 
30.00 
13.00 
24.00 
13.00 
25.00 

15.00 
28.00 
18.00 
17.00 
29.00 
14.00 
19.00 
20.00 
22.00 
18.00 
24.00 
21.00 
15.00 
13.00 
14.00 
17.00 


27  Parte: 

1-199 


20 


4.50 

34.00 
14.00 
28.00 


Jm.  1,  1990 

Jm.  1,  1990 
Jm.  1, 1990 
Jm.  1.  1990 

Jm.  1, 1990 
Jm.  1, 1990 
Jm.  1, 1990 

4pr.  1. 1990 
V- 1. 1990 
Apr.  1, 1990 

Apr.  1, 1990 
Apr.  1. 1990 
Apr.  1. 1990 
Apr.  1, 1990 

Apr.  1. 1990 
Apr.  1, 1990 

Apr.  1. 1990 
Apr.  1. 1990 
Apr.  1, 1990 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr- 
Apr. 
Apr; 


1,1990 
1,1990 
1,1990 
1,1990 
1,1990 
1,1990 
1,1990 
1,1990 
1,1990 


Apr.  I.  1990 
Apr.  1, 1990 
Apr.  1, 1990 


Apr. 
Apr, 
Apr. 

Apr.- 
Apr. 
Apr. 


1,1990 
1.1990 
1.1990 
1.1990 
1,  1990 
1.1990 


Apr. 

Apr. 

Apr. 

•Apr. 

Apr. 


Apr.  1.  1990 

Apr.  1. 1990 

1.1990 

1,1990 

1.1990 

1,1989 

1.1990 

Apr.  1,  1990 

Apr.  1,1990 

Apr.  1,1990 

Apr.  1.  1990 

Apr.  1.  1990 

Apr.  1. 1990 

•Apr.  1.1989 

•Apr.  1.1989 

Apr.  1,  1990 

Apr.  1. 1990 

Apr.  1. 1990 

Apr.  1. 1990 
Apr.  1.  1990 
July  1.1990 


18.00 

8.00 

24.00 

13.00 


20  Parte: 

0-99 ™ „ 

100-499 

500      QTT M.H............................M...M........ 

9P0-1899.,,.. „ 

1900-1910(11 1901.1 10 1910.999) 34.00 

1910(11 1910.1000 10  Md) 14.00 

1911-1925 „ 9.00 

1934 12.00 

1927-M _...  25.00 

30  Parte: 

0-199 . 

200-499 

700-Cnd 


. 33.00 

14.00 

31.00 

31Part8: 

0-199 15.00 

200-End 19.00 

32  Parte: 

1-39,  Vd.  I.. 15.00 

1-39,  Vol.  I 19.00 

1-39,  Vol.  ■ 18.00 

1-189 „ 24.00 

190-399 . 28.00 

400-429......: 24.00 

430-499 13.00 

700-799 „ 17.00 


14.00 
18.00 
20.00 

23.00 
14.00 
27.00 
10.00 


1-124 

125-199..„ 
200-M 

34  Parte: 

1-299 

30O-399.... 
400-M..... 
35 

36  Parte: 

1-199 

200-End..... 
37 

38  Parte: 

0-17 

18-M 


_.   12.00 

25.00 

15.00 


401 

1-51. 

52.... 

53-40.. 

41-60.. 

81-85.. 

84-99 

100-149 

150-189 

190-259 

240-299 

300-399. „. 

400-424 

425-499 

700-789 

7904id 

41CtHvlera: 
1. 1-1  to  1-10. 

1.1-1110 

3-4 

7 

8 

9 


,2(2 


10-17 ^ 

18,  Vol.  I,  Nrit  1-5 

18.Vol.i,Nm4-19.... 
18,  vol.  ■.Pom  20-52. 


24.00 
21.00 
14.00 

27.00 
28.00 
31.00 
13.00 
11.00 
24.00 
27.00 
23.00 
13.00 
22.00 
11.00 
23.00 
23.00 
17.00 
21.00 

13.00 

13.00 

M.00 

4.00 

4.50 

13.00 

9.50 

nM 

13.00 
13.00 


July  1.1990 
July  1.1990 
July  1,1990 
July  1,1990 
July  1,1990 
July  1, 1990 
«July  1,1989 
July  1,1990 
July  1,1990 

July  1,1990 
July  1,1990 
July  1,1990 

July  1,1990 
July  1,1990 

•July  1,1984 

•July  1,1964 

•July  1,1984 

July  1.1990 

July  1,1990 

July  1, 1990 

«  July  1.1989 

July  1.1990 

July  1,1990 

July  1,1990 
July  1,1990 
July  1.1990 

July  1,1990 
July  1, 1990 
July  1,1990 
July  1.1990 

July  1.1990 
July  1,1990 
July  1,1990 

July  1.1990 
July  1,1990 
July  1,1990 

July  1.1990 
July  1,1990 
July  1,1990 
July  1,1990 
July  1.1990 
July  1,1990 
July  1,1990 
July  1,  1990 
July  1,1990 
July  1,1990 
July  1,1990 
July  1,1990 
«  July  1,1989 
July  1,1990 
July  1,1990 

•July  1,1964 
•July  1,1964 
•July  1,1964 
•Juty  1,1984 
•July  1.1984 
•July  1.1984 
•July  1.1964 
•July  1,1984 
•July  1,1984 
•July  1.1964 


TMo 
19-100.. 


1-100.. 

101 


102-200.. 
201-M.„ 


42! 

1-40 

41-399.... 
400-429.. 
430-M.. 


431 

1-999 

1000-3999. 
400O4nd.... 


451 

1-199 

200-499..... 
500-1199... 
1200-M.... 


13.00 
6.50 

24.00 
11.00 
13.00 

14.00 
5.50 

21.00 
24.00 

19.00 
24.00 
12.00 
23.00 

17.00 
12.00 
24.00 
18.00 


1-40 14.00 

70-89 6.00 


90-139.... 
140-155.. 
154-145.. 
144-199.. 
200-499. 
500-M... 


47 

0-19 

20-39 

40-49 

70-79 „. 

80-M 

46Cliaptere: 

1  (P«i  1-51) 

1(P«1$  52-99) 

2  (tan  201-251) 

2  (Pom  252-299) 

3-4 

•15-Btd 

46  Parte: 

1-99 .™.. 

100-177 

176-199 

200-399 

•400-999. 

1000-1199..... 
1200-GRd 


501 

•1-199 

200-599 

400-M 

OV  InooxoM 


Camplolo  1991  OX  tot.. 
ivNOvticnB  Lm  Bunwni 

Conp''''  f'  (ono^linio  mohs)  • 
SukicripiiM  (moM  m  inuod)... 
I  (molod  « inuod)... 


.  12.00 

.  13.00 

.  14.00 

.  14.00 

.  20.00 

.  11.00 

.  19.00 

.  18.00 

.  9.50 

.  18.00 

.  20.00 

.  30.00 

.  19.00 

.  19.00 

.  15.00 

.  19.00 

.  24.00 

.  29.00 

.  14.00 

.  27.00 

.  22.00 

.  21.00 

.  24X0 

.  17.00 

.  19.00 

.  20.00 

.  14.00 

.  15.00 

.  30.00 

.420.00 

.  185.00 
.185.00 
.188.00 
.188.00 


•July  1,1964 
Ju»r  1,1990 
July  1.1990 
July  1, 1990 
Jutyl.  NW 

Od.  1, 1990 
Od.  1,1990 
Od.  1, 1990 
Od.  1. 1969 

Od.  1, 1989 
Od.  1, 1990 
Od.  1. 1990 
Od.  1, 1990 

Od.  1, 1990 
Od.  1, 1990 
Od.  1. 1990 
Od.  1. 1990 

Od.  1, 1990 
Od.  1. 1990 
Od.  1, 1990 
Od.  1. 1990 
Od.  1, 1990 
Od.  1. 1990 
Od.  1. 1990 
Od.  1, 1990 
Od.  1, 1990 

Od.  1. 1990 
Od.  1.1990 
Od.  1,1990 
Od.  1. 1990 
Od.  1, 1990 

Od.  1, 1990 
Od.  1, 1990 
Od.  1, 1990 
Od.  1, 1990 
Od.  1, 1989 
Od.  1, 1990 
Od.  1, 1990 

Od.  1, 1990 
Od.  1, 1990 
Od.  1, 1969 
Od.  1,1990 
Od.  1, 1990 
Od.  1, 1990 
Od.  1, 1990 

Od.  1, 1990 
Od.  1, 1990 
Od.  1, 1990 

JoR.  1,1990 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  (he 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$19.00  per  year. 


A  finding  aid  is  included  in  each  publication  i*h/c/i  fcfs 
Federal  Register  page  numbers  *iith  the  date  ol  publication 
m  ttie  federal  Register 

Note  to  FR  Subscribers 

FR  Indexes  and  the  LSA  (List  ol  CFR  Sections  Atiected) 

are  mailed  automatically  to  regular  FR  subscribers. 


Superintendent  of  Documents  Subscriptions  Order  Form 


(Mr  Pimssng  Co* 

*6483 


Charge  your  order. 
It's  easy! 


I I    X  JQyi^tt  please  send  me  the  following  indicated  subscriptions: 

LJ  LSA  •  List  of  CFR  Sections  Affected-one  year  as  issued-$21.00  (LCS) 
I I  Federal  Register  Index -one  year  as  issued -$19.00  (FRSU) 


Charge  ordere  may  be  WephoneO  to  t^e  GPO  Of<>e< 
desk  at  (202)  783-3238  from  8  00  am  to  4  00  p  m 
Mswm  time,  MonOay-f  rioay  (except  hotidays) 


1.  The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 
Please  Type  or  Print 


(Company  or  personal  name) 
(Additional  address/attention  line) 
(Street  address) 

(City,  Sute.  ZIP  Code) 

1 \ 

(Di^ime  phone  including  area  code) 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account         _ 
I I  VISA  or  MasterCard  Account 

n 


-D 


(Credit  card  expiration  date) 


Thank  you  for  your  order  I 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  OfTice,  Washington.  DC  20402-9371 


IREV   «-<   Ml 


New  edition  ....  Order  now ! 


Fbrihose  of  you  wtx)  must  keep  informed 
about  PfMidinttal  nroctamattons  and 
Executive  Orders,  there  r  a  convenient 
reference  souice  that  wiN  make  researching 
these  documents  much  easier. 

An-anged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20, 1989.  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  tieen  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1 945-1969  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location  in 
this  volume. 

Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents. 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-9325 


(MrtaMiiMr  Superintendent  of  Documents  Publications  Order  Form 

*6661  C/iarge  your  order. 

I    I  YES,  ptease  send  me  the  following  indicated  publication:  To  fax  yoor  orders  and  in^irics-(2a2)  r5-ooi9 


copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS, 


S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  S (International  customers  please  add  25% .)  Prices  include  regular  domestic  postage  and 

handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Payment: 


(Company  or  personal  name) 


(Additional  address/anemion  line) 


(Plca.sc  type  or  print)  l I  Check  payable  to  the  Superintendent  of  Documents 


(Street  address) 


(City.  State.  ZIP  Code) 
( ) 


(Daytime  phone  including  area  code) 


1 I  GPO  Deposit  Account 

LJ  VISA  or  MasterCard  Account 


1    1    1    1    1    1    1    1    1    1           1              III 

Thank  ynu  fnr  ynur  nHtr! 

(Credit  card  cxpinttion  date) 

(Signature) 


Mall  lb:  Superintendent  of  Documents.  Ckivemment  Printing  Office.  Washington.  DC  20402-9325 
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Federal  agendas.  These  include  Presidential  proclamations  and 
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Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  subscriptions 

202-783-3238 
275-0188 
27»-aOB« 

Siagb  coptee/b«di  copiM: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  single  copies 

783-3238 
275-0188 
275-3050 

FEDERAL  AGENCIES 

SubaoiptioDs: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  Federal  agency  subscriptions 

823-5240 
275-0188 
B2VS243 

FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  ums  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  OtBca  of  the  Federal  Register. 

Free  public  briefings  (approxiinately  3  hours)  to  present 

1.  The  regulatory  process,  with  a  focus  on  the  Federal    ' 
Register  tyitam  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  Important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  infonnation 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  tw  no  discussion  of 
specific  sgency  regulations. 


WASHINGTON,  DC 

WHEN:  February  28,  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register. 

First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington,  DC 

RESERVATIONS:  202-52»-5240 


WHEN: 
WHERE: 


RESERVATIONS: 


LOS  ANGELES.  CA 

March  4.  at  9M  a.m. 
Federal  Building, 
300  N.  Los  Angeles  St 
Conference  Room  8544 
Los  Angeles,  CA 
1-800-728-4095 


WHEN: 
WHERE: 


RESERVATIONS: 


SAN  DIEGO,  CA 

March  5,  at  9KX)  a.m. 
Federal  Building, 
880  Front  St 
Conference  Room  4S-13 
San  Diego,  CA 
1-800-726-4995 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service;  Pansen 
Home  Adminia^sdon;  Forest  Senrice;  Riitp* 
Electrification  Administration 

Air  Force  DefMrtrtient 

NOTICES 

Meetings: 
Air  Force  Academy  Board  of  Visitors,  6841 
Scientific  Advisory  Board.  6841 
(2  doctmients) 

Alcohol,  Dni«  Mbumt  and  Mental  HeaNh  Adminietratiefr 

NOTICES 

Meetings;  advisory  committees: 
March,  6861 

Animal  and  Plant  Health  Inspection  Servica 

NOTICES 

Meetings: 
Veterinary  biological  produets;  manuiactuxe  and 
distribution,  6832 

Army  Department 

NOTICES 

Meetings: 
Aimed  Forest  Epidemiolo^cal  Bou'd.  6841,  6842 
(2  documents) 

Centers  for  Disease  Control 

NOTICES 

Meetings: 
Vital  and  Health  Statistics  National  ComBiittee,.  6861 

ComnMfce  Departannt 

See  Foreign-Trade  Zones  Board:  Innemational  Irads 
Administration;  National  Oceanic  and  Atmospheric 

A  nmintatm  Hrm 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Textile  consultation;  review  of  trade: 
India,  6840 

Copyright  Royalty  Tribunal 

NOTICES 

Cable  royalty  fees: 
Distribution  proceedings,  6841 

Defense  Department 

See  Air  Forca  Department;  Amiy  Dcpartnent 

Energy  Department 

See  also  Energy  Research.  Office;  Federal  Energy  Regulatory 
Commisnon~ 

PROPOSED  RULES 

AcquisitioB  regulations: 
Miscellaneous  amendments,  6620 


Energy  Research  Offlca 

NOTICES 

Grants  and  cooperativa  agreements;  availability,  etc: 
Special  research  program — 
Human  genome  program^  6842 
(2  documents) 

Environmental  Protection  Agency 

PROPOSED  RtiLES 

Pesticides;  tolerances  in  food,  animal  feeds,  and*  raw 
agricultural  commodities: 

Procymidone,  6821 
NOTICES 
Meetings: 

Municipal  solid  waste  recycling;  potential  hazards,  6849 
Pesticide  programs: 

Pesticide  aerosol  flammahility.  6856 
Pesticide  registration,  cancellation,  etc.: 

N-(Phenylmethyl)-lH-purin-6-amine.  eta,  6849 

ExecutWe  Office  of  ttie  President 

See  Presidential  Doomients 

Farmers  Home  Administration 

RUI.ES 

Program  regulations: 
Delinquent  farmer  programs  borrowers:  annual  operating^ 

loans,  6795 
Rural  housing — 
Section  709  loan  policies,  procedures,  and 
authorizatioas,  6791 

Federal  Aviation  AdminMratlOft 

RULES 

Airworthiness  directives: 
Boeing,  6796,  6800 

(4  documents) 
Domier  Luftfahrt  GmbH  8802 
Fokker.  6803 
Pilatus  Britten-Norman  Ltd..  6894,  6806 

(2  dociiments) 
SOCATA,  6806 
PROPOSED  RUktS 
Airvi'orthiness  direetiwes: 
Airbus  Industrie,  6812 
Beech.  681^,  6614 
(2  documents) 
British  Aerospace,  681tJ 
Fokker,  6817 

General  Electric  Co.,  6818,  6820 
(2  docimients] 
NOTICES 

Airport  noise  compatibility  program: 
Noise  exposure  raap^ 
Des  Moines  Ihtemational  Airport  lA,  6899^ 
Meetings: 
Aeronautics  Radio  Technical  Commission,  6901 

(2  docimients) 
Research,  Engineering,  and  Development  Advisory 
Committee,  6901 
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F«cl«ral  Energy  Regulatory  Commiaalon 
Nonccs 

Environmental  statements;  availability,  etc.: 

Northwest  Pipeline  Corp..  6643 
Meetings;  Sunshine  Act  6008 
Applications,  hearings,  determinations,  etc: 

Algonquin  Gas  Transmission  Co.,  6847 

Citizen  Power  ft  Light  Corp.,  6848 

Columbia  Gas  Transmission  Corp.,  6848 

Kentucky  West  Virginia  Gas  Co.,  6848 
(2  doctmients) 

National  Fuel  Gas  Supply  Corp.,  6849 

Fadaral  Marttinw  Commission 

nULES 

Maritime  carriers  in  foreign  commerce: 

Non-vessel-operating  common  carriers;  bonding,  6809 
Nonccs 
Agreements  filed,  etc.,  6857 

(2  docimients) 
Investigations,  hearings,  petitions,  etc.: 
Non-vessel-operating  common  carrier  bonding 
requirements,  6858 

Fsdsral  MIns  Safety  and  Hoaitti  Ravlaw  Commission 

Nonccs 

Meetings;  Sunshine  Act  6908 

Fsdsral  Rsssrvs  System 


Electronic  fund  transfers: 
Automated  clearing  house  (ACH)  transactions;  fee 
changes,  6858 
Meetings;  Sunshine  Act  6908 

Forslgn>Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  eta: 
Ohio— 

Cleveland-Cuyahoga  County  Port  Authority.  6834 
Tennessee — 
Form  Rite  Corp.;  automotive  tubing  components 
manufacturing  plant,  6835 

Forest  Service 

Nonccs 

Appeal  exemptions;  timber  sales: 

Sequoia  National  Forest  CA.  6832 

Stanislaus  National  Forest  CA,  6833 

Health  and  Human  Services  DsfMrtment 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control 
NOTICES 
Poverty  income  guidelines;  annual  revision.  6859 

Housing  snd  Urban  Development  Department 

RULES 

Community  facilities: 

Urban  homesteading,  6807 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 
6861 

Organization,  functions,  and  authority  delegations: 
Regional  offices,  etc;  order  of  succession- 
Houston,  6862 


See  Land  Management  Bureau 


Intsmatlonal  Trade  Administration 

NOTICES 

Antidiunping: 

Tungsten  ore  concentrates  fi*om  China,  6835 
Countervailing  duties: 

Steel  wire  rope  from — 
India,  6837 
Meetings: 

Exporters'  Textile  Advisory  Conunittee,  6837 

Justice  Department 

See  also  Parole  Commission 
NOTICES 

Pollution  control;  consent  judgments: 
Chevron  Chemical  Co.  et  al.,  6863 

Land  Management  Bureau 

NOTICES 
Meetings: 

National  Public  Lands  Advisory  Council,  6862 
Realty  actions;  sales,  leases,  etc.: 

California,  6863 


Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act  6909 


Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  6864 

National  Commission  on  American  Indian,  Alaskan  Native 
and  Hawaiian  Native  Housing 

NOTICES 

Meetings,  6864 

National  Council  on  Disability 

NOTICES 

Meetings;  Sunshine  Act  6909 

Natlonal  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

Nationai  Oceanic  and  Atmospheric  Administration 

NOTICES 

Fishery  conservation  and  management ' 

Gulf  of  Mexico  stone  crab,  6837 
Meetings: 

Pacific  Fishery  Management  Council  6838 
MONITOR  National  Marine  Sanctuary,  research  proposals 

acceptance  and  evaluation,  6838 
Permits: 
Marine  mammals,  6839 
(2  documents] 

National  Science  Foundation 

NOTICES 

Committees;  establishment  renewal,  termination,  etc.: 
Computer  and  Information  Science  and  Engineering 
Industrial  Advisory  Committee,  6865 
Meetings: 
Biological  Behavioral  and  Social  Sciences  Task  Force 

Looking  to  21st  Century,  6865 
Data  and  Policy  Analysis  Advisory  Committee,  6865 
Earth  Sciences  Proposal  Review  Panel  6866 
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Mathematical  Sciences  Special  Emphasis  Panel  6866 
Mechanical  and  Structural  Systems  Special  Emphasis 

Panel  6866 
Networking  and  Communications  Research  and 

Infrastructure  Special  Emphasis  Panel  6885 

Nudear  Regulatory  Commission 

NOTICES 

Meetings: 
MELCOR  Peer  Review  Committee.  6888 
Reactor  Safeguards  Advisory  Committee,  6887 

Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  6867 

Applications,  hearings,  determinations,  etc.: 
Detroit  Edison  Co.  et  al,  6888 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act,  6908 
(2  documents) 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Canada,  Free-Trade  Agreement  with  U.S.;  delegation  of 
authority  (Memorandum  of  February  11, 1991),  6789 

Public  Health  Service 

See  Alcohol  Drug  Abuse,  and  Mental  Health 
Administration;  Centers  for  Disease  Control 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Food  transportation;  contamination  safeguarding,  6934 

Rural  Electrification  Administration 

PROPOSED  RULES 

Insured  and  guaranteed  electric  loans;  general  and  pre-loem 
policies  and  procedures,  6912 

Securities  and  Exchange  Commission 

NOTICES 

Joint  industry  plan: 

Intermarket  trading  system  plan;  amendments,  6889 
Self-regulatory  organizations;  proposed  rule  changes: 

Midwest  Clearing  Corp.  et  al,  6892 

Participants  Trust  Co.,  6891 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Cincinnati  Stock  Exchange,  Inc.,  6890 

Midwest  Stock  Exchange,  Inc..  6890 

Pacific  Stock  Exchange.  Inc.,  6896 
Applications,  hearings,  determinations,  etc.: 

Capitol  Street  Corp.  et  al,  6896 

Public  Service  Electric  ft  Gas  Co.,  6898 

Unified  Mutual  Shares,  Ina,  6898 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

NOTICES 

Conservator  appointments: 
Comfed  Savings  Bank,  FA..,  6901 
Family  Savings  ft  Loan  Association,  F.A.,  6902 
First  Federal  Savings  ft  Loan  Association  of  Toledo,  6902 
First  Federal  Savings  Association  of  Waynesboro,  6902 
First  Jersey  Savings,  F.A.,  6902 
Fulton  Federal  Savings  Association,  6902 


Peoples  Federal  Savings  Association,  6902 
Unity  Savings  ft  Loan  Association,  FA.,  6902 
Receiver  appointments: 
American  Federal  Savings  Association  of  Iowa,  6902 
Comfed  Savings  Bank,  6902 
Family  Savings  &  Loan  Association,  6902 
First  Federal  Savings  &  Loan  Association  of  Waynesboro, 

6903 
First  Jersey  Savings  ft  Loan  Association,  6903 
Fulton  Federal  Savings  Bank,  6903 
George  Washington  Savings  &  Loan  Association,  Inc., 

6903 
Peoples  Federal  Savings  Bank,  6903 
Unity  Savings  ft  Loan  Association,  6903 

Transportation  De^rtment 

See  also  Federal  Aviation  Administration;  Research  and 
Special  Programs  Administration 

RULES 

Nondiscrimination  on  basis  of  handicap  in — 

Federally-assisted  programs  and  activities,  6811 
Organization,  functions,  and  authority  delegations: 

Maritime  Administrator,  6809 

Operating  Administrations,  Administrators,  6810 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  6899 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications,  6099 

Treasury  Department 

See  Thrift  Supervision  Office  - 

United  States  Information  Agency 

NOTICES 

Exchange  visitor  program: 
Private  non-profit  organizations  in  support  of 

international  educational  and  cultural  activities,  6905 
Grants  and  cooperative  agreements;  availability,  etc.: 
Private  non-profit  organizations  in  support  of 

international  educational  and  cultural  activities,  6903, 
6904 
(2  documents) 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Agriculture,  Rural  Electrification 
Administration,  6912 

Part  III 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  6934 


Reader  Aids 

Additional  information,  including  a  Ust  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Presidential  Documents 


Memorandum  of  February  11,  1991 

Delegation  of  Authority  Under  Section  103(a)  of  the  United 
States-Canada  Free-Trade  Agreement  Implementation  Act  of 
1988 


Memorandum  for  the  United  States  Trade  Representative 

By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  United  States,  including  section  301  of  title  3  of  the  United  States 
Code,  you  are  hereby  delegated  the  authority  to  perform  the  functions  neces- 
sary to  fulfill  the  consultation  and  lay-over  requirements  set  forth  in  section 
103(a]  (1)  through  (4)  of  the  United  States-Canada  Free-Trade  Agreement 
Implementation  Act  of  1988  ("the  Act"),  including: 

(1)  obtaining  advice  from  the  appropriate  advisory  committees  and  the  U.S. 
International  Trade  Commission  on  the  proposed  implementation  of  an  action 
by  Presidential  proclamation: 

(2)  submitting  a  report  on  such  action  to  the  House  Ways  and  Means  and 
Senate  Finance  Committees;  and 

(3)  consulting  with  such  committees  during  the  60-day  period  following  the 
date  on  which  the  requirements  under  (1)  and  (2)  have  been  met. 

The  President  retains  the  sole  authority  imder  the  Act  to  implement  an  action 
by  proclamation  after  the  consultation  and  lay-over  requirements  set  forth  in 
section  103(a)  (1)  through  (4)  have  been  met. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


THE  WHITE  HOUSE 
February  11,  1991 
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This  section  of  th«  FEDEfML  REGUSTER 
contains  regulatory  documanta.  havins. 
general  appticabilRyi  and  legal'  effect.,  most 
of  whieti  are  Keyed  to  and  codified  In 
the  Cbdto'  of  Federal  Regpldtions,  w4iich  is 
putiNshed  under  50  titiee  pursuant  to  44 
U.S.C.  tSIO; 

The  Code  of  Fadarat  RagulabonS'  is  aatd> 
by  the  Superintendent  of  Documanta 
Prices  of  new  books-  are  listed  in-  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGmCOLTURE 

Farmers  Hbme  Adinlnistratioa 

TCEnWaAn49 

Implementation  of  Section  709  of  the 
Cranston-dMBBlK  NMtonai- 
AffordhlteHbiMihvActe*  1900 

agency:  Farmers  Home  Administration, 

USBA. 

action:  Interfiir  rulb  wiHr  request  fbr 

comments. 

summary:  The  Farmers  Hbme 
Administration  (FmHA)  amends  itfr 
regulcitioiia  on  funding,  This  action,  is 
being  taken  to  impHsment  recently 
enacttod  legislation.  The  intended  ^ect 
is  tO'pravide-guidtance  on  theRliral 
Housings  Targeting  Set  Amdt  ^HTSAJ 
of  sections  502,  504,  514,  5t3  and  524 
housing  funds  in.  designated, 
underserved  areas..  TEe  Cranstoo- 
Gonzalez  National  Affordable  Housing 
Act  of  1990  (herein  referred  ttr  as  Ae 
"Act")  Act  also  makee  certain  colonise 
eligible  for  housing  assistance.  Ih 
addition,  colbniae  have  priority  for 
funding  in  certain  circumstances. 
Coloniafl  ate  loeatediathe  State&of 
Texas,.  Arizona.  NswMiexicO'and 
California. 

DAISK  Thi»  regulation  i»  effective 
Februffly  20, 1991.  Comments  must  be 
submitted  on  or  before  April  22, 1991. 
ADDRESSES:  Submit  written  comments 
in  duplicate:  to  the  Office  of  the  Chiet. 
Regulations  Analysis  and  Conlmi 
Brandi,  Fmnew  Home  Adtaiinistration, 
room  6346,  South  Agriculture- Balding, 
14th- and  bidiependience  Ave.,  SW., 
Washington,.  DC.202S&.  All  written 
comments  madJB  pursuant  to  this  notice 
will  be  avaHabt&fbr  public  inspection 
during  regular  work  hours  at  the  abeve- 
addresa. 


FOR  FURTHER  IWreWATIOH'CCIITACT: 

Joyce  H.  Akerr,  Senior  Loan  Specialist; 


Multi-Eamily  HbusingProcessing 
Division,  room  5347;  telephone  (2D2J 
382-1609  or  Robert  HaH  Senior  Loan 
Specialist,  Single  Family  Housing 
Processing  Division,  room  5330^ 
telephone  (202]  3SZ-t474.  The  addresu  iis: 
USDA-FtnFEA.  South  Agriculture 
Building,  14th  and  I&dependence  Ave., 
SW.,  Washington.  DC  20250. 
SUPPLEMEKMIIV  INFORMATMM: 

Classificatfow 

This  rulemaking,  action  has  been> 
reviewed  under  DSDA  procedures 
established  ih  Departmental  ELeguIation 
1512-1,  which  in^plementa  Kcecutive 
Otder  12291  and  has  been  detenmined  to 
be  "nonmajjoE"  since  the  annnnl  sffiect 
on  the  economy  is  less  ihan  $iqo  million 
and  there  will  be  no  significant  increase 
in  cost  or  prices  for  consumers, 
individual  industries,  Federal  Slate  or 
local  Government  agenciest  or 
geographic  regions.  Furthermore,  there 
will  be  no  adverse  effects  on 
competition,  employment;  investment, 
productivity,  innovation,  or  on  the 
ability  of  Uniied  Slatea  enterprise  to 
compete  with  foreign  based  enteiprises- 
in  domestic  or  import  markets. 

DisauasiinFof  USB  of  Interim  Float  Baki 

It  is  the  policy  of  die  Department  to 
pubflsb.  notice  of  proposed  rulemaking 
with.  a.  comment  period  before  rules  are 
issued  even  thou^  5  U.S.C.  553  exen^ts 
rules  rel&ting  to  public  property,  loan, 
grants,  benefits,  or  contracts.  Hbwever, 
exemptions  are  permitted  where  an 
Agency  finds,  for  good  cause,  that 
compliance  would  be  impracticablis, 
unnecessary  or  contrary  to  the  pnblic 
interest.  This  rulemaking  package  is 
issued  to  implement  portions  of 
Cranston-Gonzalez  National  Affordable 
Housiiig  Act  dated  November  28, 1990, 
Public  Law  101-625,  which  required 
implementation  within  IS)  days  of 
enactment.  Biecause  of  this  short 
timpfminB,  thls  rulemaking  document  is 
issued  as  an  interim  final  rule.  Since 
these  changes  are  legislatively 
manc&itied  within  a  short  time  frame,  it 
would  not  be  possihfe-tii  publish  the 
regulation  as  a  proposed  rule  with  a  Off- 
day  comment  period  and  then  publish  a 
final  rulb  with  a  30-day  implementation 
period,  as  required  in  section  534' of  the 
.  Housing  Act  of  1949,  as. amended 
Further,,  the  set  aside  of  funds  a£fbctB 
Fiscal  Year  ffY)199T  appropriations. 
Mudx  of  the  FC  91  appropriation  would 


be  expended  by  the  time  regulations 
could  be- pnomnlgBted  under  sectian  591 
a£:liuHouauig.Aet^  delisting  the  inteni 
of  the  Ast  Cammeata  will  be  accepted, 
for  a  eo-dflf-  period  after  puhlicatioB  of 
this  interintnile.  FmHA  will  consider 
suah>  comments,  to  the- extent  statutory 
permitted^  before  issuing  a  final  rule. 
Due  to  thfttime  constraintat  eommente 
received  wall  be  conBidraedfor  the  FY 
92  portion  of  BKISA. 

Environnutntar  fanpact  Statement 

This  doaument  has  been  reviewed  in> 
accordance- with<  7  CFR  part  1940, 
subpart  Gt  "Environmental  Pragrant"  U 
is  the  detenninatian  of  FmHA  that  tiiie 
action  does  not  constitute'  a  major 
Federal  action  sigmficantiy  affecting  the 
quality  ofi  tfaahuinan  envirunment  and, 
in  accordance  with)  the  National 
Environmental  Policy  Ad  o£  1969,  Public 
Law  91-gg,  an  Environmental  Impact 
Statement  is  notieqpired. 

Progmne  Aieeted' 

These  programs/activities  are  listed 
in.  the  Catalog  of  Federal  Domestic 
Assistance  under  Noa: 
10.465    Farm  Labor  Housing  Loans,  and 

Grants 
10.410:   Low  lirmniB  Housing  Loana 
10:411    Rural  Housing  Site  Loans 
10.415    Rtoral  Rental  Housing  Loans 
10.417    Very  Low  Income  Housing 

Repair  Loans  tind  Grants 
10.427    Rural  Rentlal  Assistance 

Payments 

InteiynteMmeetal  Con»uhatio> 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice{8)  to  7  CFR  part 
3015,  subpart  V,  10.410  and  ia417are 
excUidiedfrom  the  scope  of  Executive 
Order  12372"  which  requires 
Intergovernmental  consultation  with 
State  and  local  officials.  The  remaining 
programs  ase  subject  to 
intergovernmental  consultation  widi 
Statb  and  Ibcal'ofGcials. 

Regubiftiv  Fhtx&ility  Act 

In  compliance  with  die  Regulatory 
FlexibUity  Act  pPUb.  L  96-354),  the 
undersigned  has  determined  and 
certified  by  signature  of  this  dociunent 
that  Uiis  nJJe  will  not  have  a  significant 
economic  impact  on  a  substantial' 
number  of  small  entities  since  this 
rulemaking  action  does  not  involve  a 
new  or  expanded  program,,  and  the 
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reporting/registration  requirements  are 
imposed  by  statute. 

Genenllnfonnatkm 

Background  and  Statutory  Authority 
(Section  (TOO)) 

Section  709  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  of  1990 
adds  subsection  (f)  to  section  509  of  the 
Housing  Act  of  1949,  as  amended.  The 
Act  requires  the  Seavtary  to  initially 
target  100  underserved  counties  in  each 
of  fiscal  years  1991  and  1992  that  have 
extremely  high  concentrations  of 
poverty  and  substandard  housing.  The 
Act  further  requires  that  eligible 
counties  had  to  have  received 
substantially  less  rural  housing 
assistance  than  other  counties  in  the 
State  for  the  past  five  fiscal  years. 
FmHA  initially  considered  targeting 
counties  that  received  less  than  half  the 
amount  of  housing  assistance  than  other 
counties  in  the  State.  Using  this  criteria, 
too  few  coimties  were  identified.  Using 
40  percent  166  were  identified.  Thin 
number  of  counties,  plus  colonies,  is  a 
reasonable  number  of  counties  to  target 
with  funds  made  available  under  the 
Act  Smaller  percentages  targeted  so 
many  counties  that  it  would  be 
unrealistic  to  provide  a  meaningful 
amount  of  assistance  with  the  available 
funds.  The  Act  further  provides  a  set- 
aside  of  3.5  percent  of  housing  funds  in 
1901  and  5  percent  in  1992,  along  with  an 
appropriate  amount  of  rental  assistance, 
for  assistance  in  targeted  areas.  In  order 
to  ensure  that  a  meaningful  amount  of 
assistance  is  available  to  each  state, 
minimum  funding  levels  were 
established,  based  on  the  number  of 
eligible  RHTSA  counties  in  the  state.  In 
the  502  program,  each  state  received  at 
least  enou^  funds  to  obligate  5  section 
502  initial  loans  in  each  targeted  county, 
using  nationwide  average  of  $48,000  per 
initial  loan.  In  section  515,  each  state 
received  at  least  enough  funds  ($438,000] 
to  obligate  one  12-unit  project  for  each 
group  of  1  to  3  RHTSA  counties  in  the 
state.  A  nationwide  average  unit  cost  of 
$38,500  was  used.  FmHA  utilized  the 
section  502  and  515  formula  elements 
and  weights  contained  in  this  subpart 
and  applied  them  to  the  specified  states 
and  counties  participating  in  RHTSA. 
Each  state's  funding  level  was  the 
greater  of  the  formuJa  allocation  or  the 
established  miniiniim.  In  the  504  loan 
and  grant  programs,  each  state's  RHTSA 
amount  is  based  on  its  number  of 
eligible  counties  with  each  county 
receiving  an  equal  share  of  the  total 
funds  available.  Unused  funds  set  aside 
for  the  underserved  areas  will  be  pooled 
and  available  to  certain  colonies  and 


underserved  areas  prior  to  year-end 
National  pooling. 

The  Act  requires  and  FmHA  intends 
to  provide  outreach  to  facilitate  the  use 
of  these  funds  by  all  qualified  applicants 
regardless  of  race,  color  and  sex. 

FmHA  has  developed  Exhibit  C  to 
subpcul  L  to  part  1940  to  implement  the 
provisions  of  the  Act 

In  FY  1989,  FmHA  administratively 
implemented  the  Rural  Housing 
Targeting  Demonstration  Program 
(RHTDP).  This  demonstration  program 
targeted  section  502,  504  and  515  funds 
in  100  underserved  coimties  throughout 
38  states  and  Puerto  Rico.  When 
developed,  it  was  FmHA's  intent  to 
continue  the  RHTDP  for  three  fiscal 
years.  The  RHTDP  was  successful  in  FY 
1989,  and  widely  accepted  by  FmHA 
personnel  and  the  public  FmHA  was 
pleased  with  the  success  of  the  RHTDP, 
however,  has  terminated  the  program  in 
light  of  the  requirements  of  the  Act  We 
would  like^to  explain  how  RHTDP  and 
RHTSA  compare. 

While  die  intent  of  the  RHTDP  and 
RHTSA  is  essentially  the  same,  several 
differences  exist  between  the  programs. 
Under  RHTDP,  FmHA  targeted  funds  to 
counties  with  high  percentages  of 
substandard  housing  and  rural 
households  with  very-low  incomes. 
Also,  FmHA  targeted  funds  to  counties 
which  received  less  than  the  average 
amount  of  housing  assistance  received 
by  other  counties  in  the  state  over  the 
three  previous  fiscal  years.  Further, 
FmHA  attempted  to  target  funds  to  the 
most  needy  county  in  each  state.  The 
differences  under  RHTSA,  as  mandated 
by  the  Act  require  FmHA  to  target 
funds  to  areas  with  a  high  per  capita 
population  at  the  poverty  level  Per 
capita  poverty  level  income  statistics 
are  generally  not  used  in  FmHA's 
housing  program.  In  addition,  the  Act 
required  FmHA  to  target  funds  in 
counties  that  have  received 
substantially  less  than  the  average 
amount  of  assistance  received  by  other 
counties  in  the  state  over  the  previous 
five  fiscal  years.  Further,  the  Act 
required  FmHA  to  direct  funds  to  the 
most  needy  counties  which  were 
identified.  This  did  not  provide  FmHA 
the  discretion  to  attempt  to  target  funds 
to  each  state:  therefore,  approximately 
half  die  states  will  participate  in  RHTSA 
than  in  the  RHTDP.  However,  these 
states  have  more  targeted  counties. 
Other  differences  in  the  program  are 
apparent  The  Act  provides  for  the 
eligibility  of  certain  colonies  and 
provides  priority  for  funding  in  these 
areas  under  certain  conditions.  Also, 
additional  counties  are  targeted  for  any 
unused  and  pooled  funds.  FmHA  looks 


forward  to  targeting  funds  under 
RHTSA,  and  although  differences  exist, 
will  woric  towards  making  RHTSA  an 
equal  success. 

List  of  Subjects  in  7  CFR  Part  1940 

Accountability,  Administrative 
practice  and  procedure.  Grant 
programs — ^Housing  and  community 
development  Loan  programs — Housing 
and  community  development  Low  and 
moderate  income  housing — Rental, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  part  1940,  chapter  XVIII. 
tide  7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1940-GENERAL 

1.  The  authority  citation  for  part  1940 
continues  to  read  as  follows: 

Authority:  42  U.S.C  1480;  7  CFR  2.23;  7  CFR 
2.70. 

Subpart  L— Methodology  and 
Fonnulaa  for  Allocation  of  Loan  and 
Grant  Program  Funda 

2.  Exhibit  C  is  added  to  subpart  L  to 
part  1940  to  read  as  follows: 

Exhibit  C  to  Subpart  L— Houaiiig  in 
Undetsarved  Anas 

/.  Objective 

A.  To  improve  the  quality  of  affordable 
housing  by  targeting  funds  under  Rural 
Housing  Targeting  Set  Aside  (RHTSA)  to 
designated  areas  that  have  extremely  high 
concentrations  of  poverty  and  substandard 
housing  and  have  severe,  unmet  rural  housing 
needs. 

B.  To  provide  for  the  eligibility  of  certain 
colonias  for  rural  housing  funds. 

//.  BacJfground 

The  Cranston-Gonzalez  National 
Affordable  Housing  Act  of  1990  (herein 
referred  to  as  the  "Act")  requires  that  FmHA 
set  aside  3.5  percent  of  FY  91  and  5  percent  of 
FY  92  section  502,  504, 514, 515  and  524  funds 
for  assistance  in  targeted  underserved  areas. 
An  appropriate  amount  of  section  521  new 
construction  rental  assistance  (RA)  is  set 
aside  for  use  with  section  614  and  515  loan 
programs.  Under  the  Act  certain  colonias  are 
now  eligible  for  FmHA  housing  assistance. 

III.  Colonias 

A.  Colonia  is  defined  as  any  identifiable 
community  that: 

1.  Is  in  the  State  of  Arizona,  California.  ■ 
New  Mexico  or  Texas: 

2.  Is  in  the  area  of  the  United  States  witlun  - 
150  miles  of  the  border  between  the  United 
States  and  Mexica  except  that  the  term  does 
not  include  any  standard  metropolitan 
statistical  area  that  has  a  population 
exceeding  1.000,000; 

a.  Is  desi^iated  by  the  State  or  county  m 
which  it  is  located  as  a  colonia: 

4.  Is  determined  to  be  a  colonia  on  the 
basis  of  objective  criteria,  including  lack  of 
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potable  water  supply,  lack  of  adequate 
sewage  systems,  and  lack  of  decent  safe,  and 
sanitary  housing;  and 

5.  Was  in  existence  and  generally 
recognized  as  a  colonia  before  November  28, 
1990. 

B:  Rei|uesls  fur  housing  asiisluiiue  in 
colonias-have  priority  as.  fallows: 

1.  When  the.Stata  did  nofcdiQg^e-its. 
allocation  in  one  or  more  of  its  housing 
progmna  during  tlie  previona  two  FYv, 
prieritji  will  be  given  to  requests  fas 
aaaiataace,  in  tlw.affected  prog;ain(s),  fiom 
BBgnlaaly  oUocatad  Cunds,  untfLoi  amount 
e^itlb  5  peroentaf  the  cunentFY' 
programCs)  allbcation  is  obligated  in  colonias. 
Hiir  priority  talies  precedence  over  other 
processing  priorityonethods. 

2.  When  thetState  did  obligata  its 
allocation  in  cna.  or.  more  of  ita>hausing 
programs  during,  the  previous  two  FYs, 
piiofitx  will  be  giveii-to  requests  fan 
aaaiatHnne,  in  tlnraffected  prognan^s],  from 
RHISA  funds,  until!  an  amount  equal  to  5 
paiceniof  the  current  FY  program(i^ 
aOoeation  is  obligated  in  colonias.  This 
priority  takes  precedence  over  other 
pmcessing  priority  methods. 

C  Cblonias  may  access  pooledKHTSA 
ilinda-Bfrprovided  in  paragraph  IV  Gof  this 
exJiibib 

IV.  RHTSA 

A  Amount  of  Set  Aside.  Set  asides  for 
RHTSA  from  the  FY  91  allocations  are  as 
follows: 


oerasiQe' 
amount 


Section  S02_ 


Section  504  tana... 
Section  504  Goala.. 
Section  514.. 

Section  615 

Section  524 

Swnion  521  (RA  units)- 


$44378,0Oa 

397,000 

438,000 

570,500 

20.066,500 

21,000 

ssa 


R  SeIectioa.(rf:Targeted  Counties — 1. 
Eligibility,  eligible  counties  met  the  following^ 
criteria:  (l);2a-parcent  or  more  of  tlie  countyi 
populatioD  is  at  or.  below  p«i>T*y  levet.  (^:  10 
percent  or  mor»oCthe  OGCi4>iedlKwaiogimits 
are  substandnd  and  (3)  the- average  fiinda 
received  on  a  per  capita  baaie  is  tfar  county 
during  the  prevtaus-9  FYr  was  mure  than  40 
percent  below  the  State  per  capita  average 
during  the  same  period  Data  from  the  moat 
recent  available  Census  was  used  Tor  all 
three  criteria,  with  criteria  (2)  and  (3)  based 
on  the  FmHA  rural  area  definition,  lliis 
resulted  in  186  eligible  counties. 

2.  Selection:  The  Act  requires  that  100  of 
t]lKmBatundferaarTadcaontiaab*lliittdl)fi 
targeted  for  RHTSA  funds.  In  estrfilishingtlw 
100  counties,  those  with  28  percent  or  more  of 
Itepupulaliuu at ui  ueluiv puveily  ieveland' 
13  pereenf  or  more  of  its  occupied  housing 


units  substandard,  Bavr preference.  Fifty- 
nine  (59fcaiitfae:UB.eU#hUmHintia>rK«lified 
for  preference  and  inclusion  in  die  100-county 
group.  To'oonplM»tbrl09«ouiity^oup, 

■«nh.nf.thp  riniitning  HP  COUDtiaftWaa 

ranked,  based  upon  a  total' of  its  substandard 
huusiug' and  poverty  ievei'  perueuluges.  "Rie 
4t  hi^estt-raaUnyoauntiies  ware  tlma 
seTeetfedifer  indusion  in  (fae-iaOHjonaty  Bst 
An-npdatadlisf  of  counties  vnll  hs.-developed 
ft>r  FY  92  using  the  same  criteria. 

C  State  BHTSA  Levels.  SM^tions  514  and 
524  funds  are;avnlable  on>a£intK;ome,  first- 
SH<«ed  basia.  Sections  502  and  81)6  funds  aia 
■eailabie  up  to  tin  amounts- shown  on 
Attachment- 1  of  this  exhSiit  Ita  order  to 
ensure  that  a  meaningful. amount  of 
assistance  is  availBble  to  eadi  state, 
minimiiTn  funding,  levels  were  established, 
baaed  on  the  number  of  aligiblfr  RHTSA 
counties  in  the  state.  In  th»502  program,  each 
state  received  at  least  enoo^  finds  to 
obligate  5  sectioni502  initial  loans  in  each, 
tmgeted  county,  uring  nadanMide^  average  of 
$48,000  per  initial  loan.  In  section  615,  each 
state  received  at  least  enon^  fimds 
($438,000)  to  obligate  one  12^unit  project  for 
each  group  of  1  to  3  RHTSA  counties  in  the 
state.  A  nationwide  average  unit  cost  of. 
9a6,SOQ  was  used.  FinllA  utilized  die  section 
982  and  StS-fbimula  elements  and  weight* 
contained  in  this  subpart  and  applied  them  to- 
th*  specific  states  and  counties  participating, 
in  RHTSA  Each  state's  funding  level  was  the 
greater  of  the  formula  allocation  or  the 
established  minimum.  In  the  504  loan  and 
grant  pBograms,  each  state's  RUXSA  amount 
ifr  based  oa-itenumber  of  eligibleoountiee 
with  each  county  receiving  an  equal  share  of 
the  total  hmda  available. 

D.  Use  of  Funds.  To  maximize  the 
assistance  to  targeted  counties,  allocatad 
program  fond*  riiould  be  used  in  addition  to 
RHTSA  fumis^  where  pnasihle..The.Sttto 
Director  ha»llie-di*ccetioa  to  deteimine  the 
most  effective  delivery  of  RHTSA  funds 
among  the- targeted'  counties  within  his/her 
jurisdiction.  Tie  100^  counties  listed  in 
Attachment  2af  tlliS  exhibit  are  eligible,  fiir 
RHTSA  fimdinf^consideration  immediataly. 
Coloniaftaca  aiaa  eligible  for  RHTSA  fimds 
as  describedin. paragraph  HI o£ this  exUbiti 

E.  NationaiQ/ficsRHXSABaservma,  A 
limited  Nbttonri-Offioeieaerveie  available 
April  1, 1991  (knd  1992)  on-anindividiial  case 
basis  when  tito- State  is  unable  to  ftand  tlie 
request  from  their  regular  or  RTITSA. 
allocation. 

F.  RequeaU  fat  Funds  and  Rental 
Assi8tanc»(/lAf:  All  RHTSA  funds  are 
reserved  iatl»-Satianal  Office  and  requests 
for  these  funda  and  RA  units  must  h» 
submitted'By  the  State-Director  using  tlie 
applicable  Itiimat  shuwu  on  AltacfanientS'4  or 
6  of  this  exhibit  (^vailtabte  ill  any  FtaHA 
State  CfficaJ.  TJks  Slate  Director  is 
respoBsiblafaa  noticing,  the  Directos  at 
Single  Family  Housing  Proceaaing.niiriaiair 


(SFHPD)  or  Multi-Family  Housing  Processing 
Division  (MFHPD)  of  any  RHTSA  funds  and 
RA  units  authorized  but  not  obligated  by 
RHTSA  pooling  date. 

G.  Pooling.  Unused  RHTSA  funds  and  RA 
will  be  pooled  close  of  business  (COB)  July  1, 
1991,  and  will  be  available  on  a  first-come, 
first-served  basis  to  all  eligible  colonias  and 
all  counties  Ustedon  Attachments  2  and  3  of 
this  Exhibit  Pooled  RHTSA  funds  will  remain 
available  until  the  year-end  pooling  data 
tentatively-  scheduled  for  GOB  August-  % 
1991. 

H.  Outreach.  Outreach  efforts  pubUdtiiig. 
the  availability  ofloan  and  grant  funds  lac 
the  eligible  RHTSA  counties  will  be 
aggressively,  carried  out  Vj>rh  aSectedStata. 
Diiactar  will  develop  an  outreach  plan  which 
includee  sueh  techniques  a«  new»  releaaes, 
couuuuiiity ' luee lings,  coordination  with  other 
Federal,  State  and  local  government 
organizations,  to  promote  full  utilization  of 
these  targeted  funds  by  all  qualified 

applimnta  r«>garfllpiia  nf  rnrp,  coloTand  SC& 

In  addition  to  the  above  outreach  effortfe, 
State*  with  eligible  colonias  should  establish 
liaison  with  community  groups  in  order  to 
leverage  support  and  assistance  provided  to 
residents  of  colonias. 

t  [Reserved] 

].  Requests  for  Assistance.  Requests  for 
assistance  in  targeted  counties  must  meet  all 
Toan  making  requirements  of  the  applicable 
program  Instructions,  except  as  modified  for 
colonias  in  paragraph  III  of  this  exhibit  For 
section  515,  States  may  issue  Form  AD-622S, 
"Notificaf  Ptsappiicatian  Review  Aotioa."  up 
to  150  percent  of  tiia  amount  showa'in 
Attaclunent  1  of  this  Exhibit 

V.  ExcaptioiLAuthonty 

The  Administrator,  or  his/her  designee, 
may,  in  individiial  cases,  make  an  exception 
to  any  requitamenta  of  this  exhibit  which  an 
not  inconsiatenrwith  the  authorizing  statute) 
if  he/she  finds  that  appUcation  of  such 
requirement  would  adversely  affect  the 
interest  of  the  Government  or  adversely 
affect  the  intuit  of  the  authorizing  statute 
and/or  housinftprograms  or  result  in  an 
undue  hardshipby  applying  the  tequiiomeiiti 
The  AdminiatMtos,  or  his/her  designee,  may 
exercise  diiS-authority  upon  the  request  of  die 
State  Director  Assistant  Administrator  for 
Housing,  Director  of  the  Single  Family 
Housing  Pinsesaing  Division  or  Dire'^or  of 
the  Multi^amily  Housing  Processing 
Division.  Thesaquest  must  be  supported  by 
information!  thxtdemonstrates  the  advene 
impact  or  ^lect  en  the  program.  The 
Administrator,  or  his/faerdesignee,  aiso 
reserves  the  right  to  change  the  pooling  date, 
establish/change  mihiinum  and  maximum 
fund  usage  from>set  asides  and/or  the 
reserve,  oanatriet  participation  in  set  aaidet 
and/or i 
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Ftocal  Ymt  1M1  8«t  AM* 
Rum  Houring  TargaUng  8M  AaMa  (RHTSA) 


Vaiy  lo«»- 
noonM  S02 
FY  1991 


502loanaFY 
1991  art 


Total  502 
loanaFYl99l 


504grw«taFY 
1991  aal 


SCMkwwFY 
1991  aat  I 


SISkMnaFY 
1991  aal  I 


Aitnna« 


Oaoigla. 


Kantucky^ 


Norvi  LaRMna . 
Norttt  Dakota  — 


njarto  RIoo. 


51S.000 
367,000 
600.000 
606.000 

1.440.000 
104.000 

1.735.000 

1.465.000 

331.000 

96.000 

700.000 

916.000 

96.000 

4.416.000 
864.000 
617.000 

1.344,000 

06.000 

326.000 

228.000 


16.978.000 
69^000 


17J70.000 


778.000 

561.000 

009.000 

803.000 

^160.000 

156.000 

^602.000 

2,106.000 

497.000 

144.000 

1.141.000 

1,377.000 

144.000 

6,624,000 

1,296.000 

925,000 

2.016.000 

144.000 

492.000 

342.000 


1.296,000 

918,000 

1,649,000 

1,466,000 

3.600,000 

2S9.000 

4.337.000 

3.663.000 

828.000 

240.000 

1.901,000 

2,295,000 

240.000 

11.040.000 

^160.000 

1.542.000 

3.360.000 

240.000 

820.000 

570.000 


17.000 

4.000 

8.000 

21.000 

62.000 

4,000 

46.000 

29.000 

12.000 

4.000 

12,000 

17.000 

4.000 

46,000 

37.000 

12.000 

58.000 

4.000 

8.000 

8.000 


25.466.000 
1.338.000 


42.446.000 
2.230,000 


413.000 
25.000 


26.006,000 


44,676,000 


438.000 


15.000 

4.000 

6,000 

19,000 

57,000 

4,000 

41,000 

26,000 

11,000 

4,000 

11,000 

15,000 

4.000 

41,000 

34,000 

11.000 

53,000 

4,000 

6,000 

6.000 


378.000 
19.000 


397,000 


876,000 
436,000 
436,000 

876,000 

2.190,000 

436,000 

1.752,000 

1,314,000 

438,000 

438,000 

438,000 

876,000 

438.000 

2,871)000 

1,314,000 

438,000 

2.190,000 

438,000 

438,000 

438.000 


19.077.000 
1.009.500 


20.086.500 


lOOCounttM  ElgMa  for  RHTSA  Funda 
NiNiMdhrtsly  Mid  st 


County  Nanw 


AllZOfVU. 


Artnnft^ 


Afwdw 
Cooonino 


QaniQia. 


Unodn 
PNMpa 


Qaofgla» 


Gaorgla. 


Qaorgia- 


Qaofgla.. 


Qao)gla.. 
GaoTBia- 
Qaorgla. 


Catwun 
Candtar 
Cliarilon 
Oay 

r,  ii  Ill- 
LCI  Ma 


Gaoigla. 


Qaof^Qla. 


Qaorgla. 


Qaofgla« 


Qaorgla. 


Sammn 

TaMaiTo 

TiauMan 


Qaorgla. 


Qaorgla. 


KamucfcyM 


Kaniucky.. 


Kanaicky» 


Kanlucky- 
Kamuohy„ 
KankicRy- 


Caaay 
Qraan 
Knott 
KnoK 


KarNucky„ 
Kanajcky. 


Kantucky- 
KankKky.. 
Kankjcky.. 


Monl&nft.. 


Caroina.^ 

norm  KjWOmm^ 


nonn  XjmOmm^ 


North  Oitola.. 
Puarto  Rloo..» 
Puwto  Rioo  ». 
Puwto  Rioo.»« 
Puorto  Rloo«. 
PiMrto  RIoo  — • 
Puorto  Rioo  — • 
Puwto  Rloo  M. 


mono  rvoo. 
mono  moo . 
Puofto  Rloo  • 
Puorlo  Rloo* 


SoutfiDakoCi. 
South  Oakoti^ 
South  Dakota^ 
South  Dakota^ 
South  Dakota  « 
South  Dai(Ota» 
South  Da«Bota. 
South  Dakota. 
South  Dakota.. 


County  Mama 


Pany 


CWboma 

Evangainfl 

FrMkm 


Mocahouaa 
StLMidry 
Waal  Fattdana 
AmAa 


Okttibaha 
Pairolaun) 
Mctomay 


San  Juan 
Qraana 
Robaaon 
TymB 


Sioiai 

AdKjmaa 

BarranquNaa 

Coamo 

Fatmie 

Quayama 

Humacao 

JuanaOiaz 

RtoOranda 

San  Loraruo 

SanSabaatlan 

UkMdo 

BuMo 

Coraon 

Dawy 

Fauk 


Shannon 

Todd 

Ziabach 


Stata 


County  Nama 


Attachmant  S 
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Funda  only 


Stata 


County  Nama 


Aiabania»..M.. 


Oay 


CatKwn 


voionKio.. 


rionoB.. 


Unton 

Dotoraa 

Frankin 
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Stata 

County  Nama 

^torida 

Qtodaa 

CI#mMm 

Hwdaa 

Ftorida ._. 

Hendry 
LKMrty 
Qibner 

FkivMa 

Qaorgla 

Qaorgla ..................................... 

Jasper 

Laurana 

TTwmaa 

IMnola  ...»...».»».......*»..—....—... 

Pope 

Kanttjcfcy 

Christian 

Kantucky „„    

Madison 

Kanlucky 

PulasM 

Louisiana - 

Assumption 

LouWana „. 

Tangipahoa 

Minnaaota 

Misslsaippi 

Qraane 

Misslsiiiiipi 

Marion 

MimltiriDDi 

Missouh 

Misaouri 

Mercer 

New  Madrid 

Mteaouri 

Ozark 

Misaouri 

ReynoWs 

Miaaouri .. 

Scotland 

Misaouri 

.  Texas 

Misaouri 

.  Wayne 

Big  Horn 
.  Blame 

Momana. 

Nmu  Mexico 

.  Catron 

.  Tonranca 

Nortti  Carolina 

.  Perquknans 

North  Dakota. 

.  Benson 

Oklahoma 

.  Atoka 

Oklahoma „.. 

.  OMuskee 

South  Dakota _...     .. 

.  Charles  Mix 

Texas 

.  Bailey 

Texas _      

.  Bee 

Texas 

.  Cochran 

Texas 

.  Dawson 

Taxaa 

.  Dk:kens 

Taxaa 

.  Ftoyd 

Texas 

.  Gairws 

Texas 

.  QIaaacock 

Taxaa _. 

.  Gonzales 

Texas ~ „ 

.  Hale 

Texas _.. 

.  Jeff  Davia 

Taxaa „.. 

.  JimWeHa 

Taxaa 

.  Karnes 

Texas _.... 

.  KletMrg 

Texas _.     „.„ 

.  Lynn 

Texas 

.  Madiaon 

Texas ..    

.  Medkw 

Texaa 

MiM«itirtfi 

Taxaa..... „... 

Texas 

.  San  Augustine 

Texas :..„. 

.  Teny 

West  Virginia...                „      . 

.  McDowell 

West  Virginia.... 

.  Monroe 

Dated:  January  28, 1891. 
La  Vema  Ausman, 

Administrator,  Fanners  Home 

Administration. 

[FR  Doc.  01-4064  Filed  2-19-91;  8:45  am] 
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7  CFR  Part  1941 

Annual  Oparating  Loana  to  Datinquant 
Farmar  Programa  Borrowara 

aqency:  Farmers  Home  Administration, 
USDA. 

ACnON:  Interim  rule  with  request  tor 
comments. 


summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
authority  that  became  effective  on 
March  16, 1988,  for  the  making  of  annual 
operating  (OL)  loans  to  delinquent 
borrowers  for  production  purposes,  or 
the  granting  of  subordinations  to 
delinquent  borrowers  to  enable  them  to 
obtain  annual  operating  credit  from 
another  lending  source.  This  action  is 
necessary  due  to  provisions  in  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (Pub.  L 101-624),  dated 
November  28, 1900  (hereinafter  referred 
to  as  "The  1990  Farm  Bill"),  that  require 
the  Agency  to  revise  its  notices 
concerning  loan  service  programs 
available  to  delinquent  Farmer 
Programs  borrowers.  The  intended 
effect  is  to  provide  annual  operating 
loan  assistance,  or  the  granting  of 
subordinations,  to  deserving  farmers 
who  are  delinquent  and  do  not  have  the 
opportimity  to  have  their  accounts 
restructured  until  the  Agency  revises 
and  reissues  these  notices. 
DATES:  Interim  rule  effective  February 
19, 1991.  Writteii  comments  must  be 
submitted  on  or  before  March  22, 1991. 
ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Regulations  Analysis  and  Control 
Branch,  Farmers  Home  Administration, 
USDA,  Room  6348,  South  Agriculture 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC  20250.  All 
written  comments  made  ptirsuant  to  this 
notice  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Falcone,  Senior  Loan  Officer, 
Farmer  Programs  Loan  Making  Division, 
Farmers  Home  Administration,  USDA, 
South  Agriculture  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC  20250,  telephone  (202) 
475-4019. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  was  reviewed  tmder 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
was  determined  to  be  nonmajor  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more.  In 
Fiscal  Year  (FY)  1988. 324  annual 
operating  loans  were  made  to 
delinquent  borrowers  for  a  total  of 
$11,671,400.  In  FY  1989,  238  loans  were 
made  for  a  total  of  $8,854,120.  In  FY 
1990,  361  loans  were  made  for  a  total  of 
$16,460,960.  As  of  September  30. 1990. 
approximately  103.000  servicing  notices 
had  been  mailed  to  delinquent  Fanner 
Programs  borrowers  as  required  by  the 


Agricultural  Credit  Act  of  1987  (Pub.  L 
100-233).  These  notices  advised 
delinquent  borrowers  of  the  various  loan 
service  programs  available  to  them  for 
restructuring  their  loans.  Approximately 
30,000  notices  were  scheduled  to  be  sent 
in  February  1991.  However,  the  1990 
Farm  Bill  requires  FmHA  to  revise  these 
notices.  Since  FmHA  will  be  unable  to 
restructure  delinquent  accounts  until 
these  notices  are  revised  and  mailed  to 
borrowers,  the  Agency  anticipates 
making  more  of  these  loans  in  Fiscal 
Year  1991.  However,  most  of  the 
delinquent  borrowers  who  wrill  obtain 
this  assistance  would  have  received  a 
regular  operating  loan  if  all  debt 
restructuring  authorities  were  available 
to  them,  as  their  accoimts  would  have 
been  brought  current  Therefore,  we  do 
not  anticipate  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

Paperworic  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  under  an 
emergency  clearance  through  April  1991 
by  the  Office  of  Management  and 
Budget  and  have  been  assigned  OMB 
control  number  0575-0141.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  5 
to  30  minutes  per  response,  with  an 
average  of  .19  hours  per  response 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture.  Clearance 
Officer,  OIRM,  Room  404-W, 
Washington,  DC  20250;  and  to  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  (OMB#  0575-0141). 
Washington,  DC  20503. 

Intergovenmental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983) 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23, 1983),  Farm 
Operating  Loans  are  excluded  from  the 
scope  of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Programs  Affected 

These  changes  affect  the  FmHA 
operating  loan  program,  as  listed  in  the 
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Catalog  tnPMuu  Aiiiituice:  10. 
Fann  Operattnglxms. 


environ 
theNa 
of  1960.; 
Eni 
requirad. 

Diaciwatoo  of  lirtwlui  Knla 

rola  imaedialaly  MMk  a  30-dajr  commant 
period  it  ia  aaoeaaaiy  lo  implflxnant 
theae  cliangRa  affectiwe  npaa  publication 
to  provide  immediate  aaaiatance  to 
eligible  farmen  aoi  ■ndMim.  Hw 
regolatioaa  authorizing  the  making  of 
annual  operating  loana  or  jranliog  of 
•ubordinationi  for  ddhiguenl  borrowers 
were  piMUhMl  on  Mardi  IB,  IMS  [53  n 
8738).  tocooq4y  with  a  ptoviaion  In 
Chapter  Z  j^TTtte  1  tJf  the  Supplemental 
Appropriaflam  Act  for  19B7  t?ab.  L 
100-71).  dated  July  n.  1887.  Amended 
regubrtiima  were  published  on  March  28. 
1988  TW  ra  n3C8).  tor  dlarlllcatlon 
purpoaoB.  l%e  regultriluna  atatte  that 
delinquent  bunuweia  must  meet  certain 
criteria  to  be  rflglUe  and  may  be 
conaiueieo  far  uda  aaaiatance  n  TmHA 
haa  not  4miin>letBo  ifae  ppoceas  of 
considering  Ibe  buiiunu  far  flebt 
I  estJULluitDg.  Since  te  1980  Tana  Ml 
reqidrea  via  AgBHcy  to  Tevne  its  notices 
to  include  additioinl  senltiug  opSons 
and  exteno  ^nrtoos  tiBiefrnies  lor 
deHnqoeBtfcmiei  Piugiamsboiiuweii, 
tnese  vCctq^^ts  oansM  oe  notltieQ  of.  or 
considered  for.  all  Ae  aen>itlng  optiona 
a wiMMe  tO  uiefli.  luevcnore.  oie  ngency 
muBt  afmoHB  Ra  Taguattons  to  atnow 
delinqaertbuiiuwiJis<>becoHS<deied 
for  an  annual  operating  toon  or  a 
suborriinatioa  wiian  tksir  ^ffnun^f 
cannot  be  aerviced  by  the  agency  un^ 
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PART  1941 

1.  The  authority  dUtisa  lar  part  UMl 
continues  to  read  as  follows: 

Aulhofilr  71L&C  ig«k  B  U&C  aot  7  CFR 
Z.23:7XyRTn. 


adding  aaav 
foil 


AiUhortaOoM 

•mtlMlmmmmimihf 

k(a9|BQtonad< 


ia    iimt** 


Conseiwuttan.  and  I!nida  Afit  of  1988 
(Pak  <.  m-«M^  ^atad  NMramWr  as. 
1900.  fia«iifaM  ItafIA  la  fwiaa  ila 
notices  on  lean  aanrloa  paafrana  far 
delinquent  bafaaawan  la  indoda 
additional  aafwidng  apMaaa  mmi  airland 
various  tfaafaanaa.  Tkaealan,  all 
delin<|iMat  bafroaMBa  wka  cannafl  be 
consideiad  <sr  til  aaniicing  opHaaa  antil 
riiiin  laniliiisiiBlilliiiiHiiiiiiyiiai  if 
the  AotaiU  be  rnnaWaaaH  far  m 
annual  pBBiioelioa  leaa  er  a 
suboadiBatMi  imim  Ma  aMrtioa. 


AmMIwi  AriMMalnllaa 

14CFRPart» 

[Dedtat  Na  90-NM-1SI-AD; 
1 


Modal  7S7 


Ft  rederal  Aflaliun 
Administrafion  fFAAJ.  DOT. 
action:  Final  rule. 

summary:  ThiB  ■oBBteaat  «daplB« 
new  airworthiness  directive  [AD], 
applicable  to  Boeing  Model  737  series 
aiiplanea.  lafaicb  aaq^na  a  oaa4iBia 
inspection  of  Iba  aa^^  cantoal  cable 
syrtami  sad.  If  aea  cawaalaa  1 
steal  caUaa  a>a  iaaiailad.  I 

itataal^ 

of  I 

separatioa4aBt04 

condition,  if  I 

inenginni 

subsaqauR  loss  at  aagtaa  ( 

VKCTIVI9AW:  Maiih  ts,  1981. 

AOOROan:  The  qipliciftAe  Bervlce 

information  m^y  be  obtained  from 

Boefaig  Coannerdld  Abjllana  Group. 

P.O.  Vox  3707.  Seattle.  Wellington 

98124.  'Rds  tnfbrmatlDn  may  be 


exuiidmii  al  Ihe  FAA.  Nortbweat 
Mountain  Region.  Transport  Airplane 
Directorate,  '18B1  und  Af  eiiue  SW., 
Renton.  Waahlaglon. 

FOR  FURTHBRWRORMMION  CONTACT! 
Mr.  Stephen  Bny.  Seattle  Aircraft 
Certiflcatka  Ot^:a.  Propulsion  Branbb. 
ANM-1408;  lalephana  (20^  227-J88t. 
Mailing  addreBs:  FAA.  Nuithwest 
Mountain  Ragien,  Transport  Alrplar  > 
Directorata.  1891  Und  Avenue  SW 
RentoB.  < 


^^V^^%^^^898^^  8  ^V^^Hv  M  a 

proposal  t»4BttiulputM4»flh«J 

/VVlStlOn  H6][wBtl0flS  TO  TRCIQQO  ttXl 

airworthineaa  diioctlve.  appticable  to 
Model  737aada8  aiiplanea.  which 
requiraaa  aaa  Mma  inapartinn  of  the 
engine  control  'cabie  systems  and,  if 
non-corroalan  aeslstant  Aee\  cables  are 
installed,  replacement  with  corrosioR 
resistant  alaal  |CRS)  «ablaa,  atas 
published  iB  aia  raoeral  wag^aiar  on  jmy 
19. 1990  (55  PR  29378). 

Interested  parsons  bava  been  affonded 
an  oppoiMaviy  \o  parttcipcrte  at  xiie 
making  of  this  amendment  Dae 
considecattaa  bas  been  jiven  to  the    * 
commaals  aooatvad. 

Several  oommentera  obifected  to  the 
proposal  bacaase  of  (he  requirement  to 
replace  tha  oariran  atael  angina  contral 
cables  wi#i  CRS  oaMes  aiiioe  Ibey  bava 
not  experienced  any  uurrusluii  probtems 
with  the  catbatk  steel  cables.  Therefore, 
they  do  aalaaea  need  toiaplaca  tbaa. 
Several  comneuteis  reoofmaeMied 
repetitive  inspections  in  Hen  of  cable 
replacement  with  one  commenter 
spedficaUy  iwnposing  a  xapatitiva 
inspection  iritamri  «f  1400  flight  boars. 
The  FAA  does  not  cuin:ur.  Tbe  FAA  bai 
reviewed  all  «Mrrenfly  available  data 
relative  to  aagiBe  contzol  cable 
separafna  oaa  *o  ooffoaMR  aaa  imm 
found  that  a  :itenlficant  basis  exists  for 
the  issuance  «f  this  rule.  Furthec.  the 
FAA  b"t  detanninad  *t'"*  long  tenn 
continued  operational  safety  will  be 
better  assured  by  aeteal  na^Btationtrf 
the  airframe  to  remove  tha  4 
problem,  rather  i 
inspections.  Long  term  repetitiaa 
inspediaaa  voir  oot  ptaeida  <be  iexel  of 
safety  necessary  for  the  tmnipact 
airplane  fleet  Ibis,  coupled  with  a 
better  understanding  of  human  factors 
associated  with  numerous  lapuUUwe 
inspections,  has  ted  the  FAA  to  consider 
placing  Jaaa  aai^aBiB  an  I 
inspections  1 

design  improvements.  The  proposed 
mawnoaHaa  OTqainHnBt  is  ooansteat 
with  that  policy  decision. 

that  replacemont  of  carbon  steel  caUsa 
be  ivquli'ed  prior  to  farther  IHgbt  uidy  If 
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inspections  determines  them  to  be 
imserviceable.  The  FAA  concurs  and  the 
final  rule  has  been  modified  accordingly. 

The  manufacturer,  in  support  of  its 
request  to  withdraw  the  proposed  AD, 
noted  that  the  failure  modes  and  effects 
analysis  for  the  engine  control  system 
do  not  vary  with  the  type  of  material 
from  which  die  cables  are  fabricated. 
The  manufacturer  further  commented 
that  since  the  engine  control  system 
complies  with  the  requirements  of  FAR 
25.  regardless  of  cable  material,  the 
proposal  would  only  impose  a 
perception  by  the  FAA  that  CRS  cables 
are  more  durable  than  carbon  steel 
cables.  The  FAA  does  not  concur.  The 
FAA  has  determined  that  corrosion 
within  carbon  steel  cables  can 
significantly  degrade  the  structural 
strength  of  this  type  of  cable  witiiout 
exhibiting  any  external  evidence. 
Therefore,  to  ensure  the  safety  of  the 
fleet  the  FAA  has  determined  that  AD 
action  is  necessary  to  reduce  the 
occurrence  of  cable  failures  due  to  the 
corrosion  of  carbon  steel  engine  control 
cables. 

In  addition,  the  manufacturer  stated 
that  CRS  cables  are  not  used  throughout 
existing  airplane  systems.  The  adoption 
of  this  proposed  rule  on  a  single  system 
on  a  single  model  could  cause  industry 
and  operator  concern  on  the  viability  of 
the  other  systems  on  other  models 
which  continue  widespread  use  of 
carbon  steel  cables  for  various  control 
functions.  The  FAA  does  not  concur. 
This  action  was  originally  prompted  by 
several  reports  of  engine  control  cable 
separation  due  to  cable  corrosion  on 
Model  737  series  airplanes.  Since  the 
FAA  has  not  received  reports  of  a 
similar  service  history  involving  other 
control  cable  systems  on  this  airplane  or 
other  airplanes,  the  FAA  has  determined 
that  it  is  necessary  to  place  an  emphasis 
on  more  immediate  action,  which 
addresses  the  problem  directly  relating 
to  the  Boeing  Model  737  airplane. 

The  manufactiuer  continued  its 
conunents  by  stating  that  the  Boeing 
Model  737  survey  referred  to  in  the 
NPRM  did  not  produce  evidence  of 
cable  corrosion  on  any  Model  737. 
Evidence  of  wear  was  discovered  only 
on  the  Model  737-300  corrosion  resistant 
steel  T2B  cables,  and  was  found  to  be 
induced  by  cable  frettage  on  a  clearance 
hole  in  the  wing  leading  edge.  The  FAA 
does  not  concur.  The  FAA  has  reviewed 
the  above  survey  and  other  sources  of 
available  data  on  internal  cable 
corrosion  and  has  found  that  a 
significant  portion  of  the  known  cable 
separations  in  the  Model  737  fleet  were 
due  to  internal  corrosion  compounded 


by  chafing  against  adjacent  airframe 
structure. 

A  final  comment  by  the  manufacturer 
stated  that  if  a  final  rule  is  issued,  the 
manufacturer  recommends  that  the 
references  to  Boeing  Maintenance 
Manuals  be  replaced  by  Service  Letter 
737-SL-76-0  (similar  to  Service  Letter 
737-SL-7&-2-A),  for  the  purpose  of 
defining  the  locations  where  CRS  cables 
are  required  on  the  Model  737-300  and 
737-400  airplanes.  The  FAA  concurs. 
Since  issuance  of  the  Notice,  the  FAA 
has  reviewed  and  approved  Boeing 
Service  Letter  737-SL-76-0,  dated 
November  21, 1900,  which  describes 
procedures  for  inspection  and 
replacement  of  engine  control  cables  on 
Model  737-300  and  737-400  series 
airplanes.  The  final  rule  has  been 
revised  to  reference  Boeing  Service 
Letter  737-SL-76-0,  dated  November  21, 
1990. 

The  manufacturer  also  requested  that 
the  compliance  time  be  extended  to  36 
months  from  the  proposed  3,000  flight 
houre,  "since  the  directive  has  no  effect 
on  airworthiness  or  safety."  The  FAA 
does  not  concur  with  this  commenter 
that  this  AD  is  not  based  upon  an  unsafe 
condition.  The  FAA  has  determined  that 
sufficient  justification  exists  for  the 
issuance  of  this  AD  based  upon  the 
findings  of  corrosion  within  carbon  steel 
cables,  which  significantly  degrade  the 
structural  strength  of  the  cable  without 
exhibiting  any  external  evidence. 
However,  in  developing  an  appropriate 
compliance  time  for  this  AD  action,  the 
FAA  considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  the 
practical  aspects  of  incorporating  the 
required  inspection  into  the  affected 
operatore'  maintenance  schedules  in  a 
timely  manner.  After  reviewing  parts 
availability  and  average  utili2ation  rates 
for  U.S.  operators,  the  FAA  has 
determined  that  extending  the  initial 
inspection  from  3.000  flight  hours  to  36 
months  will  provide  an  acceptable  level 
of  safety.  The  final  rule  has  been  revised 
accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
noted  above.  The  FAA  has  determined 
that  these  changes  will  neither  increase 
the  economic  burden  on  any  operator 
nor  increase  the  scope  of  the  AD. 

There  are  approximately  1.750  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
estimated  that  650  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  40  manhoura 


per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Replacement 
cables  are  estimated  to  cost  on  the 
average  of  $800  per  airplane.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operatore  is  estimated  to  be 
$2,040,000.  However,  a  survey  of  major 
U.S.  Model  737  operators  indicates  that 
only  about  25%  of  the  cables  currently 
installed  will  need  to  be  replaced,  which 
would  make  the  impact  on  the  U.S.  fleet 
total  approximately  $510,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  Implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  purauant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-[  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

S  39.13    [Amandad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  737  series 

airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
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S^wtoLilli  7J7-jftryv>-A.  datidAngint 
2Si  977,  for  MnMi'TVr-MB  nd  737-460 
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nambar  by  ravtaw^f  i 

coosidand  Aociplabla  ia  Heu  oT  actual 

iiiipailluii 

1.  if  uuiiuaian  larftfairt  itatidna  vtan 
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Ui  llmmtwinmhla.  wpUoa  <ha  caMaa  in 
aocordaaoa  wirti  tha  anrmrriatt  Boeing 
Sarvioa  Laflarjirior  to  fintfaar  IB^L 

(b)  owloann,  nptaoa  Ina  cabna  n 
aooBriaBoa  ^iMh  Hw  appnpiMa  Vaatai 
Servioa  Lattar  Htiii  *na  fMH  of  IhB 


ethcthra  data  of  thia  ABl 

R  An  ^ItawalNa  maaaa  of  comiiHanfla  or 
adjustmant  of  tfio  t"*"'^  fiaa,  which 
provldaa  an  acoapbAla  larvl  of  lafrtj.  in^y 
Da  vaafl  ^niaB  appvovafl  vy  tna  TCaiMgvr, 
Saattla  AtoodlOMMertMiaaha  VtfXll. 
FAA.1 

tACO,t 

copy  aai«4a<tlw«ofDiHnl£AAMaoipd 
Inapector  IPI).  13m  ft  adO  tha  forward 

I  or  ooMiunaca  to  fka  Soattia  AGO. 


C  Spadal  JUghtparaits  may  be  iaauad  in 
accofduioa  w&TAR  21.107  aad  21.190  to 
operate  atolanaa  to  a  baaa  In  order  to 
comiAy  wTSi 'die  latieliaiueuia  vf4da  AO. 

All  peraooa  atEsctad  hy  thia  Areottv*  wbe 
have  not  abaady  raoeivod  tha  ^ppnydate 

m»rvir»  AmiiiuwllafctiiltuiiMiiiifcii'tiiMir 

Commercial  Airplane  Gnrap,  P.O.&ix37V. 
Seattle.  Washington  06124.  Theae  docomenta 
may  be  examined  at  the  FAA.  Northweat 
Mountain  Region.  Transport  Airplane 

iSW," 
Wa 


MarekCS,19M. 

ISSUOQ  111  nBHtOBa  ^vSBlllflJ[tDIl,  Oil  PCnmS^ 
7.100L 

DanaO  If.  Padanoo. 

ActingAtaa^gac  Ttemtfoti  Airplaae 
Dinctorate,  AiscrqflCarUficatian  Service. 
[FRDoc.  01-«10  FUed  2-l»«t  8:45  am] 
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Thii  ■nwiihiMit  ■linjiti  ■ 
new^nni«hkMM^k«ottvt  (A09. 
appUcaUi  !•  Bodi^  Madal  TdT^iOO 
aeries  ai^lan— i  wUck  laqiriBM 
modifioatiaB  «f  Ike  «qBiB«  &• 
extii^iricld^g  lyitBii  «KUag  te  pvechdie 
impropw  iiannectlott  duiiqg 
nnla>wiiiiw  Tbia  ■meniiMiti* 
proivitodi  My  fVBFta  of  ooaaed  Mciriqg 
and  phiablqg  in  4ke  «|giaa  £n 
extiqgairiiiag  ^ataoi  on  Boeing 
airplanes  of  ainilar  deaifn.  Ibis 
condition,  if  not  oscreotecl  coidd  seault 
in  sevezs  damage  lo  an  aiiqplane  in  the 
event  of  an  engine  fire. 

l9M9:Uatck2».tan. 
;  Hie  appMtjnMB'Mivlce 
infonnatieB  aanir  be  «blaiBBd  froB 
BoeingCi—winiel  Aitplaae  iSranpi. 
P.O.  Bex  trar.  SeaMk  Wariili«toa 
96124.  This  information  may  be 
exHBined  «t  Ihe  FAA.  Morthieast 
Mo—teii  Blion,  •faeeqwit  AiipUae 
Direetenrta.  1601  Uad  Aveoae  SW, 
Re 


ANM-MOft  kih^rfwwe  (am)  ZZT-BUf, 
Mailing  «MeBBK  FAA.  Wulliwest 
Mountain  Ragton.  Trmaport  hkpkaam 
OsaolamlB.  MM  Und  Avene  SW^ 
KeMon.  wasningiaBWBo-^nw. 

proposal  to  «Bend  yart  80  of  the  Fedenl 
Avtoltai  SivgHUttoM  to  include  an 

ai iMw^toecttve.  ainiBiahli  to 

Boeing  Modei  7«7-«M)  eeries  afeiplanes, 
wUch  faqirires  Biedillcallaa  of  the 
engine  fii»  exttagidshtag  eyelew  wMag 
to  predhide  toipiiipei'  con— ctton  daring 
mainteaaace,  waa  pnbttahad  hi  the 
Fedanl  Meritor  sa  tlenleiiibiii  20. 1000 
(55Ft1000S|. 

htereeted  persons  heerv  been  afforded 
an  opportmity  to  puilhipata  in  the 
mflking  of  tne  snienanenL  Due 
coiBkiei  ation  has  hem  ^ven  to  we 
coHBneMS  TBoenfeo. 

\Mie  ^^xBBieR^Di  rO^ueeieQ  vtiac  ue 
compliance  time  be  extended  kom  <ha 
propeaed <  nwilhs  to  12  tacnfta  so  that 
the  motUIcalton,  aibldi  veqnliM  S7 
manfaoiva  par  «iiplaBe,  may  Va 


mai 


Ibe  FAA  ooBoaa. 


pasMto  vm  Ms  is*  747-400  ahplanaa  hawe 
been  teceiwd.  and  hacanae  tha  Boeing 
Model  747-400  hMirtenanae  Mamnd 
caUa  te  a  caapleto  faadtonal  chedk  nf 
thefirej 


Administration  (FAA).  DOT. 


any  ma 

(these  &actiDanl  chacks  «M  ta^irind  by 

AO»4S-U  to  nd^aa  stoUar  aafiety 

I  OB  hiodei747-«a  riT-aaa 


prop 
until  1 
2131  ii^ 

Boeii^  Sarwka  BatlsMn  74f-M-tUi 
refereaoad  to  the  pe^paaad  AU  Tbe 
FAAdaas  not  ommht.  Ihe  FAA  has 
reviewed  the  frapeaad  oeatoot  df  Iha 
not-yet-releaaiad  eeivifla  bidhtin  -and  has 
detonsiaad  that  it  ««iU  not  oiversada 
Service  BuUetia  747-.aft-^41.  The 
proQedaras  aonisinwd  in  Saivica  BuUetia 
747-26^2141  AM  toteodad  to  pisevant  the 
improper  coanection  of  Ihe  nunbar  3 
engine  and  4he  auKlUaiy  fowarnnit 
(APU)fitehaadbandule  electrical     . 
harnesses;  Mtfaacaas.  tha  procaduras 
described  in  the  not^et-celaased 
Servioe  Bulletin  747-26^2131  eim 
intended  to  prevent  the  inadvertent 
mislooBlian  af  ihe  Joar  engine  iire 
handle  n«n/>«»l«»«  in  fhe  Bre  central  panel 

After  careful  review  of  theavaflaUa 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  thai  Air 
saf eV  nnd  the  piiblic  Interest  require  the 
adop^en  dtiht  rule  %vlA  the  diai\ge 
previous^  described.  The  FAA  has 
determined  that  this  diai^  wlO  neMier 
increase  the  economic  burden  im  an^ 
operator  nor  inczease  the  scope  of  the 
AD. 

There  are  qpproximalely  74  Modd 
747-400  series  aliplanes  of  the  affected 
design  bi  the  wroridwide  fleet.  It  is 
estimated  that  10  ali^laneB  of  U.8. 
registry  wffl  be  affetfted  by  "fiiis  AD,  that 
it  win  take  appruxlmatrfy  57  manhoms 
per  airplane  to  aocomplirii  the  required 
actions  on  «  of  these  atrptanes;  the 
retjuiredpitrtlEhafbrlnese^  aiiptanes 
are  estimated  to  cost  S9U  per  aiiplane. 
Approximately  7  uianlioars  per  adiptane 
will  be  leyuhed  to  atscompnsh  the 
recpdred  acVuris  on  nn  remeining  4 
airplanes  {fliese  airplanes  win  not 
require  tbe  adrfMtonsI  put  hAto).  Hw 
average  Mier  coel  wMl  be  BW  per 
manhoor.  Based  en  ^these  figures,  the 
total  COM  toqmiA  of  <he  AD  en  tJ.S. 
operators  is  artlasBtori  to  be#t7,lS£. 

Tbe  fegdaVaoa  ndeptod  hereto  avtt 
not  haee  s^hMtonUnlAnot  ettadls  on  tfw 
States.  «n  tbe  niailtoasbip  betwpeea  (ha 

on  Ike  dWbibnBan  of  paaw  and 
iinpianMirtlltaa  aaiisigflis  irnrinai  ieifaii 

with  Execattan  CMsr  tcata  It  is 
determined  that  this  flaai  nla  i 
have  I  iii*r  I '  I  *  iedui  iilii  inipiliialiuus 
to  saasaat  flie  prapaiHtian  of  a 
Fedauaaui. 
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For  tha  raaaons  dismssed  above.  I 
certliy  that  this  action  (1)  is  not  a  "auiior 
rule"  under  Exacative  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procednres  (44 
FR 11034.  Februaiy  26. 1079);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  nagative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rales  Docket 

List  of  Subjects  hi  14  CFR  Part  39 

Air  Iranspoitotfon,  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  tha  AnMndiaani 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  R«gulatioos  as  follows: 

PAfrr3»-(AMEIIDED] 

LThe  aathofity  citation  for  part  99 
continaes  to  read  as  foUo%vr 

Aolhoitty:  49  U.S.C  13S4ta],  1421  and  1423: 
40  U&C  10e(g)  (Revised  Pub.  L  97-4<a 
January  11 1989);  and  14  CFR  11.80. 


|Ml16    Utoiiwdsi] 

2.  SecHon  90.13  is  amended  by  adding 
the  following  new  airworthfaiess 
directive: 

Boeing:  AppUes  to  Model  747-400  series 
airjdanes,  listed  in  Boeing  Service 
BnOetin  747-25-2138,  Revision  1,  dated 
March  1, 19B0,  and  Boeing  Service 
Belelta  747-a»-n41,  Revision  t  dated 
luly  12. 1990,  oartiflcatad  in  any  category. 
Compliance  required  within  tiw  next  12 
montha  after  the  effective  date  of  this 
AD,  unless  previously  accomplished. 
To  prednde  cross  connection  of  fire 
extingutahing  wiring  during  maintenance, 
accoa^iHeh  tin  luHuwhig: 

A  For  atrplanes  ideaUfied  in  Boeing 
Service  Bulletin  747-a».2138,  Revision  t 
dated  Maidi  t  IflWfc  Mo^fy  die  engine  fin 
extinguishing  system  in  acoordaace  with  that 
aervice  bdlatin. 

E  For  airplanes  Identified  in  Boeing 
Service  BuUetin  747-26-2141.  Revision  1, 
dated  My  U,  1890:  Modify  die  fh«  control 
module  in  acsordaace  wi^  tliat  aervice 
bulletia 

C  An  altamala  means  of  compliance  or 
adjustment  of  dm  conn'li''^"^  Vam,  which 
provides  an  aooeptabla  level  of  safety,  may 
be  used  whan  approved  by  the  Manager, 
Seattle  Alrcralt  Certification  Office  (ACO). 
FAA,  Transport  Aiiplaue  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  tha  Maaagar.  Seatda  AGO,  and  a 
oopgr  aeat  to  dn  oo^dnnt  FAA  Mndpal 
bupector  (FlJ-lhe  PI  wiU  dwo  fbrwatd 
comments  or  oooouirenoe  (o  the  Seattle  AGCX 


Dl  Speoiai  fli^  petmits  ai^  be  iaauad  ia 
acoordanoa  Midi  FAR  21197  aad  2L19^  to 
operate  aiqplanaa  to  a  baaa  la  ordar  to 
comply  win  dn  raquiianants  ol  diia  ADl 

AQ  paaoos  alactad  by  dda  dirK:tiva  who 
have  not  already  received  the  appropriate 
aervice  documents  from  tlia  manufacturer 
may  obtain  copies  upon  reqnast  to  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle.  Waaliin^on  06124.  Theae  documents 
may  be  examlnad  ai  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1801  Und  Avenue  8W.,  Ronton, 
Washington. 

This  amandment  becomes  efCective 
March  25, 1991. 

Issued  to  Renton.  Washington,  on  Febraary 
7, 19*1. 

Laroy  A.  Keidu 

MtutogaF.  TroBtpoiiAirpIaaaDinctorata, 

Aircraft  Cattificatioa  Service. 

[FR  Doc  91-a020  Piied  J-l»-01: 8:46  am] 


14  CFR  Part  99 


(Docket  Ma. 
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197-ADs 


Modal  7S7, 7B7,  and  747-400  Saria* 


AOENCv:  Federal  Aviation 
Admtoistratian  (FAA),  DOT. 
action:  Fbial  rule. 


r.  This  amendment  adopts  a 
new  abwoTthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757, 
767,  and  747-no  series  airplanes 
eqidpped  with  Collins  autopilot  systems, 
which  imposes  operational  reatrictioQa 
on  the  nee  of  die  Category  in  (CAT  m) 
automatic  landing  system.  This 
amendment  is  prompted  by  teiddents  of 
autopilot  disconnects  during  Ae 
approach,  touchdown,  and  rollout 
phases  of  Right  Tliis  condition,  if  not 
corrected,  cold  result  in  a  landing 
accident  due  to  loss  of  the  automatic 
flare  functkm.  or  loes  of  the  rollout 
guidance  after  touchdown  during 
redaced  viaibility  opoations. 
EFFCCnvi  DATE  March  5, 1991. 
FOR  nnnaH  infoiimatkmi  contact: 
Mr.  Firank  vanLeynseele.  Seattle  Aircraft 
Certification  Office.  Systems  & 
Equipment  Branch.  ANM-130S: 
telephone  (206)  227-2671.  MaiUng 
address:  FAA.  Northwest  Moontain 
Regtoa,  Transport  Airplane  Directorate, 
1001  Und  Avenoe  SW.,  Renton, 
Washington  {16055-4056. 
SUPPLSMENTARY  INFORMATION:  In-flight 
incidents,  confirmed  by  laboratory 
investigatioos.  have  demoiutrated  that 
unintentional  disconnects  of  the 
autoland  functioos  on  various  Boeing 


airplaaa  BMidala  can  occur  at  an. 
unacceptable  rate  for  autoland 
operation  hi  restricted  viaibility 
conations. 

Two  unraiatad  malftmrtinns  have 
been  identifiad:  one  causing  an  aatopilot 
discoimect  during  the  landing  dare 
maneuver,  and  Aa  other  disengaging  the 
rollout  guidance  function  of  the  autopilot 
after  touchdown.  The  autoland 
computer  anomalies  affect  the  various 
airplane  models  differently.  Loss  of  the 
automatic  rollout  guidance  may  occur  on 
the  Model  757, 767.  and  747-400  series 
airplanes,  and  loss  of  the  autoland  flare 
may  occur  only  on  the  Model  757  and 
767  series  aii]^lanes.  These  conditions,  if 
not  corrected,  could  contribute  to  a 
landing  accident  due  to  loss  of 
automatic  flare  hmction.  or  loss  of  the 
rollout  guidance  after  touchdown  during 
reduced  visibility  operations. 

The  FAA  has  determined  that  the 
roDout  guidance  system  no  longer  meets 
tiie  initial  airworthiness  and 
performance  criteria.  Therefore,  the 
Airplane  Flight  Manual  (AFM]  must  be 
revised  to  reflect  this  reduced 
performance.  The  current  AFM  states 
that  the  autopilot  system  was  shown  to 
meet  the  applicable  airworttilness 
performance  and  totegrity  requirements 
for  an  autopilot  system  to  comply  with 
FAA  Advisory  Circular  (Aq  120-28C 
Appendi(»8 1,  Z,  and  3.  for  an  automatic 
landing  system.  The  AFM  statement 
must  be  revised  to  diow  compUance 
with  AC  120-MC  Appendices  1  and  2 
only. 

The  FAA  has  detennlned  that  to 
prevent  a  no-flare  landing,  an  interim 
operating  procedure  must  be  instituted, 
untn  a  new  design  computer  becomes 
available.  (Once  the  new  design  is 
approved  aad  available,  die  FAA  may 
consider  further  rulemaking  to  address 
it)  TTie  interim  procedures  prohibit  an 
autoland  landing  from  an  approach 
when  the  annuadation  changes  from 
"Land  3"  to  "Land  2"  below  1.500'  AGL 
Accordingly,  the  pilot  must  fudge  the 
weather  conditions  and  make  either  a 
manual  approach  and  landing,  or  a 
go-aroimd.  in  accordance  with  the 
operational  instruction  for  thai  operator. 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  the  same  type 
design,  diis  Ad  requires  an  AFM 
revision  (as  descrfl>ed  above]  whidi 
imposes  a  resttictton  oo  the  operational 
use  of  the  autopilot  when  used  in  low 
visibility  Category  ffl  (CAT  ID)  weather 
conditions. 

This  action  is  considered  an  interim 
measure.  The  FAA  may  consider  further 
rulemaking  action  to  require  retrofitting 
the  autopilot  computers  with  a  modified 
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design  when  such  s  design  becomes 
avaikble. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  sdopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  1281Z  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  PR  11034.  February  26. 1979].  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Docket 

Ust  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adopdon  of  the  AmandnMnt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  foOows: 

PAflT3»-(AMEN0CD] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AirilkoMr  40  U.&C  13S4(a).  1421  and  1423: 
48  U3.C  108(g]  (ReviMd  Pub.  L  87-449, 
January  12. 1963):  and  14  CFR  11 JS. 

fStilS   (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airwortliiness 
directive: 


:  AppUaa  to  all  Modal  7S7. 7B7,  and 
747-400  series  airplanes,  certiflcatad  in 
any  category.  Compliance  required 
within  SO  days  after  the  cCbctiTe  data  of 
this  AD,  unless  previously  sccomplishad. 
To  prevent  landing  accidents  as  a  result  of 
inadvertent  autopilot  disconnection  during 
restricted  vialbllity  conditions,  accomplish 
the  foUonving: 

A.  Rsviae  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  as  follows.  This  may  be  accomplished 
by  inserting  a  copy  of  this  AD  in  the  AFM. 

1.  For  the  Model  747-400  series  airplane, 
add  tlia  following  paragraph  under 
AUTOPILOT/FUGHT  DIRECTOR  SYSTEM: 

"For  low  weather  minima  automatic 
landing,  fail-operational,  the  autopilot  system 
has  only  been  shown  to  meet  the  applicable 
airworthiness  performance  and  integrity 
requirements  to  comply  with  FAA  Advisory 
Circular  (AC)  20-57A.  and  Appendices  1  and 
2  of  AC  120-28C  for  an  automatic  landing 
system.  (This  supersedes  information  stated 
in  NORMAL  PROCEDURES)." 

2.  For  the  Model  787  series  airplane,  add 
the  following  paragraph  under  AUTOPILOT- 
FUGHT  DIRECTOR: 

'Tor  autoland.  fail-operational,  the 
autopilot  system  has  only  been  shown  to 
meet  the  applicable  airworthiness 
perfonnance  and  integrity  requirements  to 
comply  with  Appendices  1  and  2  of  FAA 
Advisory  Circular  120-28C  for  an  automatic 
landing  system.  (This  supersedes  information 
stated  in  NORMAL  PROCEDURES)." 

3.  For  the  Model  757  series  airplane,  add 
the  following  paragraph  under  AUTOPILOT- 
FUGHT  DIRECTOR. 

"For  autoland  fail-operationaL  the 
autopilot  system  liaa  only  l>een  shown  to 
meet  the  applicable  airworthiness 
performance  and  integrity  requirements  to 
comply  with  Appendices  1  and  2  for  FAA 
Advisory  Circular  120-28C  for  an  automatic 
landing  system.  (This  supersedes  information 
stated  in  NORMAL  PROCEDURES)." 

R  For  the  Model  787  and  757  series 
airplanes,  revise  the  Certificate  Limitations 
Section  of  the  FAA-approved  AFM  under 
AUTOPILOT-FUGHT  DIRECTOR  to  include 
the  following.  This  may  be  accompUshed  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

"For  Autoland  Operation,  if  the 
crewmember's  status  message  changes  from 
LAND  3  to  LAND  2,  an  autoland  is     - 
prohibited,  and  the  pilot  must  disconnect  the 
autopilot  and  execute  a  manual  go-around  or 
malce  a  manual  landing  on  tlial  approach." 

C  An  alternate  means  of  compliance  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Seattle  Aircraft 
Certification  Office,  and  a  copy  sent  to  the 
cognisant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Seattle  Aircraft 
Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.198  to 
operate  airplanes  to  a  l>aae  in  order  to 
comply  with  the  requirements  of  thia  AD. 


litis  amendment  becomes  effective  March 
5,1981. 

Issued  in  Rention,  Wsshington,  on 
February  7, 1981. 
Lvoy  A  Keithi 

Manager,  Tran$portMrplane  Directorate, 
Aircnft  Certification  Service. 

[FR  Doc  91-3817  Filed  2-18-81;  8:45  am] 
I  coot  4Sie-tS4l 


14  CFR  Part  39 

[Docket  No.  90-MM-160-AD;  Amdt  19- 
6903] 

AkwoftMn—  DIfcthf—;  Boding 
Moddl  767-300  8«rfd«  AlrptafMS 

AMNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKM:  Final  rule. 


r.  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  767-300 
series  airplanes,  which  requires 
modification  of  the  engine  and  cargo 
compartment  fire  extinguishing  wiring 
and  plumbing  to  preclude  improper 
connection  diuing  maintenance.  This 
action  also  allows  for  termination  of 
certain  repetitive  inspections  and 
functional  tests  of  the  engine  and  cargo 
extinguishing  systems  following  system 
maintenance  which  are  currently 
required  by  another  AD.  This 
amendment  is  prompted  by  reports  of 
crossed  wiring  and  plumbing  in  the 
engine  and  cargo  compartment  fire 
extinguishing  system.  This  condition,  if 
not  corrected,  could  result  in 
misdirection  of  the  extinguishing  agent 
in  the  event  of  an  engine  or  cargo 
compartment  fire. 

Emcnvi  DATC  March  25, 1991. 

AOOfWSSCt:  The  applicable  service 
information  may  be  obtained  fiom 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattie,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington. 

ran  nmTNiii  inpommation  contact: 

Mr.  CM.  Dail,  Seattie  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  227-2674.  Mailing 
address:  FAA.  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056. 

•ummoiTAiiv  mKNNfUTMN:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
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Boeing  Mode!  707-309  saiias  aiqiianaa, 
which  requires  the  modification  of  the 
eng^e  and  cargo  compartment  fire 
extinguishing  wiring  aJad  plumbing, 
whidi  was  jniblished  In  the  Federal 
Ra^lstar  on  September  19. 1990  (55  Fit 
38557). 

Interested  persoa*  haw  been  afforded 
an  opportimity  to  participate  In  the 
making  of  tUs  amendment.  Dtie 
consideration  lias  been  given  to  the 
oommaots  ncaivad. 

The  mannCactnrar  and  one  operator 
requested  that  the  proposed  rule  be 
withdrawn  and  that  accomplishment  of 
the  Tefercnoed  seitice  boUetins  be 
optional  Two  comnentsrs  farther 
asserted  that  tlw  nqoind  iDspections 
which  SoAow  BalntBoanoe  in  that  area 
are  sufRdeiit  to  aaoefrtain  system 
integrity  since  nie  systems  are  rarely 
'>opened"  daring  tfie  life  of  the  airplane. 
The  FAA  does  not  concur.  It  is  the 
FAA's  policy  that  when  a  reasonable 
modification  ia  availabla.  tha 
incorporation  of  tha  aaodification  wUl 
better  assure  oootiDUBd  safety,  rather 
than  depending  apao  long  term 
repetitive  inspections. 

The  Air  Tkansport  Association  (ATA) 
of  Ametica  requested  dhat  die 
compliance  tiine  be  increased  from  the 
proposed  2  years  to  4  years  so  tiiat  the 
modification  may  be  accompUshed 
during  scheduled  maintenance.  The 
FAA  concurs  with  diis  request  The 
inspections  and  functional  taats  that  are 
currendy  required  by  AD  99-03-61  win 
assure  an  •ooeptabk  level  of  safety 
until  the  wodiftcation  is  iooorpantod. 
The  final  nUm  has  been  changed 
aooocdinyty. 

Since  issoancs  of  me  NPRM,  nw  FAA 
has  become  aware  diat  the  pnq>osed 
niodificatloo  has  been  incorporated  on 
airplanes  in  production,  starting  with 
line  nunfaw  275.  Because  AO  89-03^1 
appttes  to  ail  hktdnA  707  aaties  airplaaaa, 
those  akplaaaa  are  oanvntly  aubject  to 
the  repetitive  inspection  and  fumlioBMii 
test  reqttkMUBiUa  of  (hat  AD.  Sinoe  tha 
FAA's  iRtant  in  adoptiiig  this  AD  is  to 
allow  the  tsminatioa  of  those 
inspections  and  tests  upon 
acoompUshment  of  the  modification,  the 
final  rule  has  been  revised  to  clarify 
which  JaapecdOBS  and  tests  may  be 
termiaatod.  and  ior  which  aiiplanes  the 
modification  waa  hioorporated  ia 
production. 

Aftor  carafal  raeiaw  of  the  availabla 
data.  inchiiHag  tha  ooaments  noted 
above,  the  FAA  has  deteiiuined  that  air 
safety  and  the  pnblic  interest  require  the 
adoption  of  the  rule  with  dianges 
previously  describad.  The  FAA  had 
determined  that  diese  changes  %iriB 
neither  incraaaa  the  eooaomic  burden  on 


any  operator  nor  hKrewse  the  scope  of 
theAa 

Tliere  are  approximately  63  Model 
767-000  series  airplanes  of  dte  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  30  airplanes  of  U.S. 
registiy  will  be  affected  by  this  AD,  that 
it  win  take  appnndmateiy  110  manhmns 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Replacement 
parts  are  estimated  to  cost  $7,450  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AO  on  U.S. 
operators  is  estimated  to  be  $355,500. 

The  re^olations  adopted  herein  wdll 
not  have  aubstaotial  direct  effects  oo  the 
States,  on  the  relatioDship  between  dia 
national  govenuneot  and  the  States,  or 
on  the  dislribtttian  of  power  and 
responsibilities  among  the  various  levels 
of  govenunent  Therefore,  in  acoordanoe 
witii  ExacBtiTe  Order  12612.  it  is 
determined  that  this  final  mle  does  not 
has*  asffictant  federalism  implications 
to  warrant  the  preparation  of  a 
FaderaMam  Aaaesament 

For  die  reasons  tUscossed  above,  I 
certify  that  tlds  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  IXTT 
Regulatory  Policies  and  Procedures  (44 
FR  11031  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  nagative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  die  Ragulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  dM  Rules 
Docl^et  A  copy  of  it  may  be  obtained 
from  die  Rules  Docket 

List  of  Sabjedls  h  14  CFR  Pact  SO 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoption  of  tha  Amandment 

Afloordingly,  ptaaaant  to  the  authority 
delegated  to  ne  by  the  Adndrdstrator, 
the  Federal  Avlatton  Administration 
amends  14  CFR  part  39  of  die  Federal 
Aviation  Relations  as  foBowK 

PART  9»-{  AMENDED] 

1.  Tbe  anlfaority  dtatkm  for  part  39 
contiaiies  to  read  aa  follows: 

AMOMtliir:  48 11S.C  13M[a},  1421  and  1423: 
48  U.S.C.  U6(g}  (Revlaed  Pub.  L  87-448, 
Januaiy  IZ 19B3):  and  14  CFR  11.88. 

939.13   [Amended] 

2.  Sectiott  39.13  is  amended  by  adding 
tiia  ftdloaring  new  airworthiness 
directive: 


Boeing:  Applies  to  Model  767-808  asiias 

airplanes  certificated  in  any  category 

■slBdi>Bosli«S 

0045,  dated  May  m  188a  and  767-28- 

0048.  dated  Ism  Xi,1 

requited  wMrin  II 

the  afiacttve  date  ttis  AD.  anUss 

previously  aeooapliahsd 
To  preclude  cross-connection  of  engine  and 
cargo  compartment  fiie  exUngoisfaing  systems 
wiring  and  plnniblng  during  maintenance, 
accomplish  the  following: 

A  Modify  die  en^ae  and  cargo 
compartment  fire  cxttngoiridng  system  wtring 
andptenUng  In  acusoaiasi  with  Boeing 
Service  Briletln  7«r-»-064S,  dated  May  la 
1886.  er  W-36-0041^  dated  Jane  1886.  as 
appropriate.  AcoonpMHBent  of  this 
modiOoatlonoeBSlRalBS  tamfaiating  action 
for  the  leyatWhu  Inapacttaes  and  fenettooal 
tests  leqsiied  by  All  ■leilldeBSi  Orectiva  88- 

W^^^DA»  ^klDBnBHBiai^^^H  ^^^^^BmAvv  ^B1  ^H^CH^^  ^easw^wa 

787-880  atopiaeaa  foUowtag  andnteaanoa  on 
Uis  angiiw  eiwi  i  aigii  innaiiailiasiil  fliii 
extiagelsidng  wiiiqg  and  pnaibiog. 

Note:  The  andiflealioa  daaaftad  in  Boeing 
Setvtoe  BriiatiB  7«7-«-aOI6  was 
incoiparaled  ia  pndnottaa  on  aiipiaass 
starts  with  Una  mnbar  ITS,  SMl  dM 
modificalkM  dsecrflMd  in  Boaiag  Service 
Bulletin  ;«7-a»-0648  was  ioooiporatad  ia 
production  on  airplnaes  atarting  with  liaa 
number  280.  Accordiagty.  this  paragraph 
terminates  the  repetitive  inspection  and 
functional  test  tequiiements  of  AD  88-0S-51 
for  tboaa  einilaBas. 

B.  An  alternate  means  of  compliance  or 
ad)BStaeBt  sf  the  ooaqdiaaoe  tiaM.  wlriok 
provides  aa  aooeplafala  level  ef  aaisty.  may 
be  used  when  arpwwed  by  fca  Manager. 
Seatde  Akcrall  GeitMlcatkn  Office  (AGO), 

riri.T>iHniiiii  fiiipiiBiT" — " — "- 

N«te  The  nqaaet  afaoyd  be  sifaniitlMl 
diractty  to  *•  Manager,  Saatda  AOX  and  a 
copy  sent  to  Ike  cnpdtaal  FAA  Mocipal 
Inspector  (PQ.  "Aa  PI  wiU  dua  forward 

I  to  lbs  Seatde  AOa 


C.  SpocSd  fl^  pendts  nay  be  iaauad  ia 
accoidaace  with  FAR  2L187  and  SLItt  to 
openate  aiiplanes  to  a  base  in  efder  to 
conq>iy  with  tha  imaSaaMnta  of  tlria  AD. 

All  pert4Tnt  aSectad  by  this  direcUva  wlio 
have  not  already  received  tbe  apftropiiata 
service  docnments  from  the  manufacturer 
may  obtain  coplaa  upon  nqnest  to  Boeing 
CummeiuW  Airplane  Grenp.  P.O.  Box  Wf, 
Seattle,  WeMngtea  88184.  Ibeae  docnments 
may  beeiunhMd  at  dw  FAA  NordnveM 
MoaaMa  Ragtoo.  Traaaport  Aiq>lana 
Dhactarala,  1881  Ltaid  Asaaoa  SW,  Reatoa. 
Was 


This  amendment  becomes  effective 
March  25, 1901. 

Issued  in  Renton.  Waiiilngton.  oo  February 
6,1881. 

LaioyAKaitk. 

Maavgeti  TtanaparT  Ampitme  DmototatB. 
Airao/i  CertificaL'aa  Serrice. 
[FR  Doc  81-8818  Fikd  »-a8-ei;  8:46  aasl 
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UCmPartM 

(DoeiNt  Na  •e-CC-4t-A0;  AmdL  9S-aM2] 

Modale  00228-100,  Do228-101. 
DO22S-200,  Do22t-201.  Do220-202, 
and  Do22i-212  AlrplaMa 


R  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnow  Final  rule. 


R  This  amendment  adopts  a 
new  airworthiness  directive  (AO)  that  is 
applicable  to  certain  Oomier  Do228 
series  airplanes.  This  action  requires  the 
installation  of  a  second  electric^ 
bonding  strap  between  the  wing  rear 
spar  and  the  fuselage,  an  inspection  for 
galvanic  corrosion  between  the  wing 
front  spar  and  several  electrical 
connectors,  and  the  improvement  of  the 
electrical  bonding  jumpers  between  the 
horizontal  stabilizer  and  the  elevator. 
Several  reports  from  U.S.  airplane 
operators  were  received  of  malfunctions 
of  electrical  equipment  located  in  the 
wings  of  these  airplanes.  The  actions 
specified  in  this  AD  are  intended  to 
assure  the  safety  of  the  electrical 
equipment  and  help  eliminate 
subsequent  engine  failure. 
EFnEcnvE  DATC  March  25. 1991. 
AOORCSSCS:  Domier  Service  Bulletin 
(SB)  No.  SB-228-106,  Revision  1.  dated 
December  11. 1989,  Domier  SB  No.  SB- 
228-152,  Revision  1,  dated  February  19, 
1990,  and  Domier  SB  No.  SB-228-182, 
dated  February  la  1990,  that  are 
discussed  in  this  AD  may  be  obtained 
from  Domier  Luftfahrt  GmbH.  Product 
Support  P.O.  Box  3.  D-8031  Wessling. 
Federal  Republic  of  Germany; 
Telephone  (498153)-300;  Facsimile 
(498153)-30.29.85.  This  information  may 
also  be  examined  at  the  FAA,  Central 
Regioa  Office  of  the  Assistant  Chief 
Counsel  Room  1558. 601  E.  12th  Street. 
Kansas  City.  Missouri  64106. 
PON  RIRTHai  MPOMMATION  CONTACT: 

Mr.  Heinz  Hellebrand.  Brussels  Aircraft 
Certification  Office.  Europe,  Africa,  and 
Middle  East  Office.  FAA.  c/o  American 
Embassy,  1000  Brussels.  Bel^um: 
Telephone  (322)-513.38.30.  Extension 
2710;  or  Mr.  Herman  Belderok,  Project 
Officer,  FAA.  601 E.  12th  Street  Kansas 
City,  Missouri  64106.  Telephone  (816) 
428-6032;  Facsimile  (816)  428-2160. 
•UPFUMENTANY  MRNMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  is  applicable  to  Domier  Models 
Do228-10a  D0228-101.  Do228-200, 
Do228-201.  DO228-202,  and  Do228-212 
airplanes  was  published  in  the  Federal 
Register  on  November  9, 1990  (55  FR 
47071).  The  proposed  AD  would  require 


the  installation  of  a  second  electrical 
bonding  strap  between  the  wing  rear 
spar  and  the  fuselage,  an  inspection  for 
galvanic  corrosion  between  Uie  wing 
front  spar  and  electrical  connectors 
56VP.  57VP.  58VP,  and  59VP  (electrical 
connectors  23QXa  and  24QXa  if  option 
Ik04  is  installed),  and  the  improvement 
of  the  electrical  bonding  jumpers 
between  the  horizontal  stabilizer  and 
the  elevator. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  The  one 
commenter  who  responded  stated  that 
the  proposed  AD  action  was  a  good  idea 
and  that  it  was  clear  that  an  alternate 
bonding  path  from  the  wing  to  the 
fuselage  was  necessary  for  safety. 

The  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed  except 
for  minor  editorial  corrections.  These 
minor  corrections  will  not  change  the 
meaning  of  the  AD  or  add  any 
additional  burden  upon  the  public  than 
was  already  proposed. 

It  is  estimated  that  43  airplanes  in  the 
U.S.  registry  %vill  be  affected  by  this  AD, 
that  it  will  take  approximately  20  hours 
to  accompUsh  the  required  actions  at 
$40  an  hour,  and  that  parts  cost 
approximately  $546.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$57,87& 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Febmary  26. 1979):  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  final  evaluation  prepared 
for  this  action  is  contained  in  die  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"AODNiaSIS". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety 


Adoption  of  the  AnwDdment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C  106(g):  and  14  CFR  11 JQ. 

839.13    [AnMrMtod] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Doniar.  Amendment  39-6002:  Docket  No. 
gO-C&-4»-AD.  Applicability:  Models 
Do228-10a  Do228-101,  Do228-200. 
DO228-201.  D022&-202,  and  Do228-212 
aiiplanet  (series  numbers  as  indicated  in 
the  body  of  the  AD),  certificated  in  any 
category.  Compliance:  Required  witliin 
the  next  300  hours  time-in-service  after 
the  effective  date  of  this  AD.  unless 
already  accomplished. 
To  assure  the  electrical  bonding  integrity  of 

the  affected  airplanes,  accomplish  the 

following. 

(a)  For  serial  numbers  (S/N)  7000  through 
7168  and  S/N  8000  through  8190  airplanes, 
replace  the  4  mm' cross-sectional  area 
bonding  straps  between  the  horizontal 
stabilizer  and  the  elevator  with  6  mm' cross- 
sectional  area  bonding  straps  in  accordance 
with  the  instructions  in  Domier  Service 
Bulletin  (SB)  No.  SB-22»-106,  Revision  1. 
dated  December  11. 1989. 

(b)  For  S/N  7000  through  7168,  S/N  8000 
through  8175,  and  S/N  8177  airplanes, 
visually  inspect  the  wing  front  spar  area 
around  electrical  connectors  56VP,  57VP, 
58VP  and  SOVP  (electrical  connectors  23QXa, 
24QXa  if  option  IK04  is  insUUed)  for 
corrosion  in  accordance  with  the  instructions 
in  Domier  SB  No.  SB-228-152,  Revision  1. 
dated  February  19, 1990.  If  corrosion  is  found, 
prior  to  further  flight,  remove  the  corrosion 
and  treat  the  affected  area  in  accordance 
with  the  Instructions  in  Domier  SB  No.  SB- 
228-152.  "Accomplishment  Instructiaki" 
paragraph  2.2. 

(c)  For  S/N  7000  through  7168  and  S/N    • 
through  8179  airplanes,  install  an  additional 
grounding  strap  between  the  wing  rear  spar 
and  the  fuselage  in  accordance  with  the 
instructions  in  Domier  SB  No.  SB-226-162, 
dated  February  19, 1990. 

(d)  Special  fli^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  location  where  the 
requirements  of  this  AO  can  be 
accomplished. 

(e)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Staff,  Europe,  Africa  and  Middle 
East  Office,  FAA.  c/o  American  Embassy, 
1000  Brussels.  Belgium.  The  request  should  be 
forwarded  throu^  an  appropriate  FAA 
Maintenance  bispector,  who  may  add 
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comments  and  then  send  it  to  the  Manager, 
Brussels  Aircraft  Certification  Office. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Domier  Luftfahrt 
GmbR  Product  Support  P.O.  Box  3,  D-8031 
Wessling.  Federal  Republic  of  Germany; 
Telephone  (498153)-300;  Facsimile  (498153)- 
30.29.85;  or  may  examine  these  documents  at 
the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Room  1558, 601 E 
12th  Street  Kansas  City,  Missouri  64106. 

This  amendment  becomes  effective  on 
March  25, 1991. 

Issued  in  Kansas  City,  Missouri,  on 
February  5. 1991. 
{.Robert  Ball. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  91-3914  Filed  2-19-01;  8:45  am] 
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14  CFR  Part  39 

[Docket  Na  90-NW-233-AO;  Anxlt  39- 
6905] 

AlrworthlnoM  DIroctives;  Fokkor 
Model  F-28  Mark  1000, 2000, 3000,  and 
4000  SorlM  Airplanaa 

AQENCV.  Federal  Aviation 
Administi-ation  (FAA).  DOT.      • 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-28 
Mark  1000,  2000,  3000,  and  4000  series 
airplanes,  which  requires  incorporation 
of  certain  structural  modifications.  This 
amendment  is  prompted  by  reports  of 
recent  incidents  involving  fatigue 
cracking  and  corrosion  in  transport 
category  airplanes  that  are  approaching 
or  have  exceeded  their  economic  design 
goal.  These  conditions,  if  not  corrected, 
could  result  in  degradation  in  the 
structural  capabilities  of  the  affected 
airplanes.  This  action  also  reflects  the 
FAA's  decision  that  long  term  continued 
operational  safety  should  be  assured  by 
actual  modification  of  the  airframe 
rather  than  repetitive  inspections. 
EfFECTIVI  date:  March  25. 1991. 
AOOWnscs:  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc..  1199  N. 
Fairfax  Street  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington. 
rON  RmTMER  INPORMATION  CONTACT: 
Mr.  Mark  Quam.  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FAA.  Northwest 
Mountain  R^on,  Transport  Airplane 


Dfrectorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 
SUPPLSMINTARY  INTORMATKNI:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  Fokker  Model  F-28  Mark  1000, 
2000. 3000,  and  4000  series  airplanes, 
which  requires  incorporation  of  certain 
structural  modifications,  was  published 
in  the  Fedmal  Register  on  November  26. 
1990  (55  FR  49072). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
single  comment  received. 

"Hie  commenter  supported  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

This  is  considered  to  be  interim 
actioiL  The  manufacturer  is  currentiy 
developing  additional  modifications. 
Additionally,  the  "F-28  Aging  Aircraft 
Program"  will  be  finalized  in  the  winter 
of  1990.  and  may  result  in  the 
implementation  of  a  "Corrosion 
Prevention  and  Control  Program"  into 
the  FAA-approved  maintenance 
program.  Once  these  items  are 
developed,  the  FAA  may  consider 
further  rulemaking  to  revise  this  AD  to 
require  additional  necessary  action. 

It  is  estimated  that  48  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  471  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  estimated 
cost  for  required  parts  is  $16,541  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,698,288. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  iinpact 
positive  or  negative,  on  a  substantial 
ntunber  of  small  entities  tmder  the 
criteria  of  the  Regulatory  Flexibility  Act 


A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audmrity:  49  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-440. 
January  12. 1983);  and  14  CFR  11.89. 


{39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Fokker  Applies  to  Model  F-28  Mark  1000, 
2000. 3000.  and  4000  sepes  airplanes,  as 
listed  in  Part  0  of  Fokker  Report  No.  SE- 
243.  Issue  No.  1,  dated  |une  1, 199a 
certificated  In  any  category.  Compliance 
is  required  as  indJcated.  unless 
previously  accomplished. 
To  prevent  reduced  structural  integrity  of 
the  airplane,  accomplish  the  following: 

A  Accomplish  the  structural  modifications 
according  to  the  service  bulletins  and  the 
"incorporation  threshold"  listed  in  Part  n  of 
Fokker  Report  No.  SE-243.  Issue  No.  1.  dated 
)une  1, 1990  as  follows: 

1.  For  airplanes  that  have  accumulated 
time-in-service  exceeding  the  specified 
"incorporation  threshold"  as  of  the  effective 
date  of  this  AD,  the  structural  modifications 
must  t>e  accomplished  by  the  following  dates: 

a.  July  1, 1996,  for  those  service  bulletins  to 
which  [Note  1]  applies. 

b.  July  1, 1993,  for  those  service  bulletins  to 
which  [Note  2]  applies. 

c.  July  1, 1993,  or  14  years  after  the 
airplane's  manufacturing  date,  whichever 
occurs  later,  for  service  bulletins  to  which 
[Note  4]  applies. 

2.  For  akplanes  that  have  accumulated 
time-in-service  less  than  the  specified 
"incorporation  threshold"  as  of  the  effective 
date  of  this  AD,  the  structural  modifications 
must  be  accomplished  l>efore  the  applicable 
"incorporation  threshold"  or  by  the  following 
dates,  whichever  occurs  later 

a.  July  1, 1996,  for  service  bulletins  to  which 
[Note  1)  applies. 

b.  July  1, 1993,  for  service  bulletins  to  which 
[Note  2]  applies. 

c  July  1, 1993,  or  14  years  after  the 
airplane's  manufacturing  date,  whichever 
comes  later,  for  service  bulletins  to  which 
[Note  4]  applies. 

E  An  alternate  means  of  compliance  ui 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
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W  I— A  ii*»  upw  wd  by  lfc» 
StHdndtetfoaBnach.  ANM-aa^  PAA, 
TruMport  AirplHM  Dinctarata. 

NolK  Th*  raquaat  ahaiiU  b«  lobnittMl 
dii«ctl>  to  the  Manager,  Standardization 
Branch.  AMi-tUL  aad  a  aapv  aak  ta  *■ 
CQgpixant  FAA  Ptisdpal  loapactor  (PIl.  The 
n  will  tnen  iuiwaiu  uoiuuienttor 
concurrence  to  the  Manager,  Skndardixaftan 
Branch.  ANM-113. 

C  Special  flight  permita  may  be  Issued  in 
inwi—au  iiHhKM>«.My<l».W»to 
opam*  abpte**  *•  •  kiM  fe  wdhrto 
comp^  arilk  *■  nqirisMnfei  af  tMa  ADl 

AftpanaMiAetad  br  thk  AwtiwiAo 
hifinn^  ■haa^rranainfarflha  n^pipiia^ 
service  documents  from  tiie  manufacturer 
may  obtain  copies  opoB  nqpHU  l»  MJhk 
Aircraft  USA.  ]nc^  1199  N.  Fairfax  Street, 
AlexanMa  VfmMi  22314LlhaaKdaGBBaaU 
may  be  exsmiaa^  at  A»  FAA.  Hat thw  ust 
Mountain  Region.  Transport  Airplane 
utractonte^  IQM  Lnni  Avenue  SW^  Renton. 
Washtegton. 

This  amendment  becomes  effective 
March  25, 1991. 

7,1991. 

Lsray  A.  KaitBi 

Afan^pr  TimMafotAirpimmgarmetanta^ 
Ainr^Cutifieatiaa  Sarvisa,. 
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14CFnPart3» 
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rFedoalAvUtioa 
Adminiatettoo  (FiVA)^  DOT. 
rrtalrdk. 


^lAD^tkatis 
applicable  to  Pilatua  Mnm-Nonnan 
(FBN)  Lteited  Mo<M  BN^^TTkirbkm 
Islander  airplanes.  TUi  aeflaareqalrea 
modificatf on  of  the  eagin*  f|r«Wow 

■yStaOI  to  ptOVida  mnHw^tn^  %|n<lf^^ 

when  engine  inlet  heat  is  talartad 
Inddaata  have  T 
and  dual  ( 


actfravipeetflerf  to  tfrii  AD  afv  iBtendM 
to  prvrart  engine  fiaiTnout  rHiiBitif  oy 
toe  fngestlun. 

:MaRhU.lflU. 

:PBN  Service  BdbliB(S^ 

»i-a/9Bl9t»  AaM  AfM  U.  1000k  ilat 
it  discussed  in  this  AO  majrbeabtaftied 
uoni  Pilaltia  Bnttm-Nomn  Lhaitnli 
Bembtid^  bill  of  W%ht.  POOB  SR. 
England:  Terephone  r44-0B3I07ZSn. 
Tills  InfocBHtiaB  "^y  alaobiknaiBkMd 
at  the  FAA.  Cealnl  E«tfl^  OOcft  ol  tha 


E.12th 
64106. 


Mr.  Can  P.MillBg^  AisBEaft  CartficaitaB 
Stag  Eawpa;  Africa.  mA  UhMtt  Eat 
Office  PAA  c/o  AaMrieaa  BfliteBqr,  B- 
lOQOBruaaria.  BatgiMcTMBpkone  (32^ 
513 JftJO  ascL  mflt  Fhi  whmAa  (9021 
230JBJ8:  or  Mr.  )otaa  P.  Dow.  Sc  Smott 
Aiipiana  Dinctof  ata.  AkplaBB 
Cat  (ifi&alion  Seivhja.  FAA*  Mt  K  iilii 
Street  Kansas  City,  Minoari  Mim 
Taiepkana  fU^  42»-flia3:  PaoiBifla 
(816)  4aBnZLift. 

propoeal  to  aaend  part  99  af  A*  FMera} 
Aviation  Regulatfona  to  indtsde  aa  AD 
that  ia  appieablr  to  PItatua  BMten- 
NflraaB  (PBN>  LiBrflKi  Madrf  BN-ar 
Turbina  labader  airplanea  \ 
pabOakarftelikarkdaai 
Octobei  28, 1900  (55  FR  43141).  The 
proposed  AD  wouk)  retake  the 
modification  of  tha  engna  fgnilioo 
systBBi  in  accordaMavridk  PEN  Service 
BulletiB  (SB)  EN~2fSB  108,  dated  AprO 

ii,iooa 

MisK  stall  persoiia  have  twen  afibrded 
an  opportunity  to  partfdpate  in  the 
making  of  thia  amanAamt  No 
coimnanta  wave  recaivad  an  the 
proposal  oa  tha  PAA*^  deteiminafion  of 
the  cost  tothepiMfc  The  PAA  haa 
determiaed  iM  air  safety  aod  Uka  paMk 
intareae  raqaiM  the  adoptto*  of  tte  nife 
as  proposad  eoccapC  far  BiaOT  edMOTial 
cone^iniia.  Tkaaa  mteor  covrectiona 
Witt  not  ckaHga  tha  maamag  of  Iha  AD 
or  add  aqr  addtlioM)  bordv  open  On 
pablic  than  waa  already  ptopoaed 

Theia  are  DO  aiipiasMS  ia  the  U.S. 
regMly  afkclBd  1^  thia  An  but  these 
aiiplaaaa  aaa  type  eartfficatad  for 
operatfoa  hi  tka  ItaMad  Stataa.  If  any  of 
these  akfimem  woia  added  to  the  U.& 
regiaky,  ft  ia  atiiutad  that  it  will  take 
appioodBalaly  6  hova  par  airplana  to 
acBOBplak  tha  toquirad  acfisa^  aid  that 
parte  coat  apprnn  liaatsiy  $8,805  per 
aixpiana. 

The  lugaialiaM  adopted  hereia  will 
Bot  haaa  sobatantial  dteact  effscte  OB  the 
SMa«  GO  Iha  rdatioariiip  betwaaa  the 
national  fa«aeaiaaQt  and  Hm  Stateai  or 
on  tka  dtaMfcatioB  of  pewrar  and 
reapaaaikAlttaa  aaMKg  tha  vartaua  levela 
of  govenuMBL  Tbaratoa.  tai  accoidnoa 
with  Executive  Order  mu,  it  te 
detenainad  thai  tUa  ilnai  rata  does  not 


I  Ihn  prepaiattoB  of  a 
Federal!—  AaasaeuiaiiL 

fte  tha  maaana  dtacoaaad  ahova^  1 
cartify  tkal  thia  actian  (1)  to  not  a  "mafor 
nda"  MdarBxaoHiva  (Mh  12X08;  (2)  ia 
not  a  "MpdCBanl  nda^  imdterDOT 
Regulatory  Ptailciaa  and  Procaduiaa  f4 
F&  UMI,  Fahraacjr  an  10n)(  and  0)  wtt 


not  have  a  s^nfficast  oconomiic  teipae^ 
positive  or  negative,  one  subetanfial 
number  of  SBtaD  entfiies  under  the 
crfteiia  of  the  Regulalory  Flexibility  Act 
A  copy  of  tha  final  evaluatioa  pzepaiad 
for  thia  action  is  cootaiacd  ia  liia 
regaiatacy  docket.  A  ci^qr  of  it  Biay  ba 
obtojaad  by  nowtecttny  the  Raiaa  Dtedcet 
at  the  hicatioo  pcovidMdl  laider  iia 

List  of  Snhlacta  ia  14  CFR  Part  30 

Air  transportation,  Aircraft,  AviaMon 
safety,  Safely. 

Adoption  of  tha  Amendment 

According,  panaant  to  the  authority 
delegated  to  ma  by  the  Aiinsitelsfraha'. 
the  Federal  AviattoB  Athnnistratiea 
amends  14  CFR  part  30  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39-{AMENDED] 

1.  The  awthority  citatiaafdr  pail30 
continues  to  read  as  follows: 

Authodtr.  48  lISm354(a).  1421  anl  lAZai 
49  U.SjC  lfl6(gl  {RevtMd  Pub.  L  97-iML 
Itanaty  12, 19B3);  and  14  CFK  Ilja 

939.13   [Amandad] 

2.  Section  30.13  is  amended  hf  adding 
the  following  new  AD: 

Pllalus  Biitlai^Nuiuian  ^FBN):  Amendment 
;  Dodiel  No.  gO-CE-43-An 


ApplkahUkyr  Mode*  BN-gT  Tbrbfaie 
Mendat  aM«w  f«tt  Mri«i  iwntista)l 
certtficyad  hi  any  eategoiy.  that  dky  not  ki 
PBN  ModifiBatiao  Naabar  HB/M/1428 
inoarpontaA 

Campiianra-  Baquiied  witttia  tha  next  2W 
houra  time-tBraacvice  aflat  tha  efiactlve  dale 
of  thia  AD,  onlesa  already  accompfiahed. 

To  prevent  the  loss  of  engine  power  on 
both  eiigliiea  slunllanetiuaiy,  accomplMk  IBe 

lOBO^KRBgr 

system  aa  fcarrlhaii  to  FBW  Service  Btaikto 
BN-2/9B 19B^  dated  Apeil  U.  19801 

(k)  Spaeiai  flioM  pafBdte  uy  be  iiaaadin 
accordance  with  FAR  21487  »ni  Tl  108  to 
oparata  airplanes  te  a  location  wkara  Ika 
requirements  of  thiis  AD  can  be 
accompRahed 

(c)  Ad  altemate  method  of  oompBtmce  or 
adjustment  af  the  compMaaae  ttee  itet 
provides  aa  a^aiwalaat  level  at  safstgr  iHqr  be 
approved  bp  the  Manager.  Bniaaols  Aircnll 
Certificatioa  Staii;  FAA.  Europe.  AUca.  and 
Middle  Eaat  Office,  c/b  Aaartcan  bbsissy. 
8-1009  Bmsseb,  Bbhrtum.  The  request  sbodd 
be  forwaiuetf  taiuugfi  an  appropriate  FAA 
Maintenaara  hapector,  who  bmjt  add 
conaaaate  and  8ten  sead  it  to  (WMteMfer, 
Btuasala  Akcnlt  CactlflcBdfla  Otafl: 

(d)  All  persons  affected  by  Ilia  dfcecltea 
may  obtain  Gopiaa  at  tka  dooiaiMt  safiSBad 
to  herein  upon  raqiust  to  PUatua  Mtteik' 
Norman,  ttniltad  Bnnbrfd^  Alkpot,  Ub  of 

Wlj^lt  P098^^  iftiglaml^nff  mayfum^if 

tnfs  aocanent  ef  8ie  r  AA.  Gantial  Region, 
Office  af  AaAestetaat  Oder  Osonsel  Raon 
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1556,  eoi  E.  12th  Street  Kansas  City,  Missouri 
64106. 

This  amendment  becomes  effective  on 
March  25. 1991. 

Issued  in  Kansas  City,  Missouri,  on  January 
30. 1991. 

Bany  0.  dements, 

Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  91-3913  Filed  2-19-91;  8:45  am] 
BHXMO  coot  4Sie-1S-M 


14  CFR  Part  30 

[Docket  No.  90-CE-32-AD;  AmdL  38-6881] 

Alrworttilness  Diractivas;  Pilatus 
Brttten-Norman  Umited  Hodal  BN-2T 
Turt>ln«  Islander  Airplanes 

AOINCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Pilatus  Britten-Norman 
(PBN)  Limited  Model  BN-2T  Turbine 
Islander  airplanes.  This  action  requires 
modification  of  the  starter/generator 
electrical  circuit.  Service  experience  has 
shown  that  it  is  possible  to  have  an 
undetected  ciroiit  breaker  trip  in  the 
starter /generator  circuit  after  an  engine 
shutdown.  The  action  required  by  this 
AD  is  intended  to  ensure  the  ability  to 
restart  the  engine  in  flight  if  an 
undetected  circuit  breaker  trip  occurs. 
EFFECTIVE  DATE:  March  25. 1991. 
ADDRESSES:  PBN  Service  Bulletin  (SB) 
BN2/SB 194,  dated  April  11, 1990,  that  is 
discussed  in  this  AD  may  be  obtained 
from  Pilatus  Britten-Norman  Limited, 
Bembridge,  Isle  of  Wight,  P036  5PR. 
England:  Telephone  (44-083)  872511. 
This  information  may  also  be  examined 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 601 
E.  12th  Street,  Kansas  City,  Missouri 
64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Carl  F.  Mittag.  Aircraft  Certification 
Staff,  Europe,  Africa,  and  Middle  East 
Office,  FAA,  c/o  American  Embassy,  B- 
1000  Brussels.  Belgium:  Telephone  (322) 
513.38.30  ext.  2710;  Facsimile  (322) 
230.66.99;  or  Mr.  John  P.  Dow,  Sr..  Small 
Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  601 E.  12th 
Street,  Kansas  City,  Missouri  64106; 
Telephone  (816)  426-6632;  Facsimile 
(816)  426-2160. 

SUFfUEMENTARV  information:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  is  applicable  to  Pilatus  Britten- 


Norman  (FBN)  Limited  Model  BN-2T 
Turbine  Islander  airplanes  was 
published  in  the  Federal  Register  on 
October  26. 1990  (55  FR  43142).  The 
proposed  AD  would  require  the 
modification  of  the  starter/generator 
circuit  in  accordance  with  PBN  Service 
Bulletin  BN2/SB 194,  dated  April  11, 
1990. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the  public 
interest  require  the  adoption  of  the  rule 
as  proposed  except  for  minor  editorial 
corrections.  These  minor  corrections 
will  not  change  the  meaning  of  the  AD 
or  add  any  additional  burden  upon  the 
public  them  was  already  proposed. 

There  are  currently  no  airplanes  in  the 
U.S.  registry  affected  by  this  AD,  but 
these  airplanes  are  type  certificated  for 
operation  in  the  United  States.  If  any  of 
these  airplanes  were  added  to  the  U.S. 
registry,  it  is  estimated  that  it  will  take 
approximately  3  hours  per  airplane  to 
accomplish  the  required  action  at  $40  an 
hour,  and  that  parts  cost  approximately 
$278  per  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedufes  (44 
FR  11034,  February  26, 1979):  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  final  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{AIIENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a],  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1963);  and  14  CFR  11.8a 

S38.l3-{  Amandad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Pilatns  Biittan-Nonman  (PBN):  Amendment 
3»-6881:  Docket  No.  90-CE-32-AD. 

Applicablity:  Model  BN-2T  Turbine 
Islander  airplanes  (all  serial  numbers), 
certificated  in  any  category,  that  do  not  have 
PBN  Modification  Number  NB/M/141S 
incorporated. 

Compliance:  Required  within  the  next  200 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  ensure  the  ability  to  restart  the  engines 
in  flight  if  an  undetected  circuit  breaker  trip 
occurs,  accomplish  the  following: 

(a)  Modify  the  airplane  electrical  system  in 
accordance  with  the  instructions  in  PBN 
Service  Bulletin  BN2/SB 194,  dated  April  11, 
1990. 

(b)  Special  fli^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

.     [c]  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manger,  Brussels  Aircraft 
Certification  SUff.  FAA.  Europe,  Afiica.  and 
Middle  East  Office,  c/o  American  Embassy. 
B-1000  Brussels,  Belgium.  The  request  should 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  Aircraft  Certification  Staff. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Pilatus  Britten- 
Norman  Limited.  Bembridge  Airport  Isle  of 
Wight,  P036  5PR,  England:  or  may  examine 
this  document  at  the  FAA.  Central  Region, 
Office  of  the  Assistant  Chief  Counsel  Room 
1558, 601  E.  12th  Street  Kansas  City,  Missouri 
64106. 

This  amendment  becomes  effective  on 
March  25. 1991. 

Issued  in  Kansas  City.  Missouri  on  January 
3ai991. 

Bany  O.  dements. 
Manager.  Small  Airplane  Directorate, 
Aircraft  Certification. 
[FR  Doc  91-3915  Filed  2-19-91;  8:45  amj 
aaiMG  coot  4ei»-i>-M 
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ucniPMtM 


Modria  TB  20  and  TB  21  AkptafiM 


Administratioii  (FAA}.  DOT. 
ACnoK  Final  nib. 


>  Tow  flOI8IIQB0OT  StlOp w  9 

new  airworthineM  directive  (AD)  that  is 
applicable  to  certain  80CATA  Modato 
TB  at  aad  IB  21  aiiplaaatt.  Thia  actkia 
requires  initial  and  npatittva  visual 
inqMctions  for  cracks  of  fuselage  frame 
no,  9  tnst  is  aa^aiient  to  tns  eopiw 
mount  and  Ian(&]g  gear  mount  Tliree 
cracks  ef  twv  fassMge  framv  nre  been 
reporteol  Tae  aLuons  specneQ  in  wSb 
ni3  aFe  uHBfioBtf  v^preveBt  lamffe  or  iBe 
fuselage  frame  and  lew  of  sfcuttmal 
integrity. 

r  IMTK  Uaicfr  25,  t99t. 
L  Aerospatiala  Sovica 
Bulhtih  No.  42/1.  datad  luly  una  and 
SCXIAIA  Service  Ul  Q152  that  are 
discussed  in  this  AO  may  be  obtaioed 
from  Aaraspatiale.  AaropoEt  Tacbes- 
Ossu»4o«tdea,  &P,  830  66000.  Tarbaa 
Cedax.  Fnnce;  TelephsM  88.51.7300. 
The  service  information  may  also  be 
examiaad  at  the  FAA.  CaBtnl  KagNia. 
OfBca  of  tka  Aa^taot  Chief  CouBsaL 
RooiB  ISSa^  601 E.  12th  Street.  Kaoaaa 
Qty.MissouiiOiloa 


Kfr. . . 

Enginaar  Akcsail  CattificatiBD  Office; 
Baiope.  Africa,  aad  MUdia  Bael  Office; 
FAA.  c/a  Aasericao  EaAaesy.  B-MO* 

T^v^^i^^^W  M^^^^^^^A*  'V^J^w^^M^^^  1^9%% 

St3L3ti90(  or  Hfr.  Rfchard  P.  Yottai . 
Aeaoepaea  Bagfaaeef;  Prefect  Sapporf 
Sectioa-rtirei^i  601 E.  12A  Stoeet 
Kansas  Cfty.  Mtaeeavi  MUMt  Telspfcwie 
(8I«)42e-«682. 

tUaflBMKNT ANY  MPOMMTIOfr  A 

proposal  to  amend  part  39  of  Ae  FMeral 
Avfatfbn  Regolattons  to  inchide  an  AO 
that  is  applicable  to  certain  SOCATA 
Models  TB  20  and  TB  21  airplanes  was 
pubBshed  in  the  FManI  Register  on 
June  1 1990  (55  FR  228011. 1^  proposed 
AD  would  require  initial  and  repetitive 
inspections  of  fuselage  frame  No.  0  Cor 
cracks  and  repair  if  cracks  are  found  in 
accorosBce  fnta  the  inetrwetioiie  in 
Aerospatiale  Service  Bullette  Nik  «2^, 
daftad  laly  11801  After  iia  iaai^Ea  ollbe 
proposal  SOCATA  revised  the 
applicable  service  informatisa  tv 
include  ArfHiHnnaj  airplaaes.  Since  t^<» 
expanded  applicability  weM  beyond  the 
scope  of  the  earlier  proposed  AD.^  the 
proposal  was  revised  accordingly  and  a 
supplemental  notice  of  proposed 
rulemaking  was  issued.  The  revised 


profasal  waa  pubUsked  iD  iM  FadacaL 
Hamster  on  Novembailfl.  1808  {55  FR 
4016^ 

Intasaeted  penona  haaa  beea  afibided 
an  opportHBity  taparidpati  in  tha 
mahing  at  tkia  nwaariaiant.  No 
caaaaaato  ware  racaivad  aa  the 
propasab  oi  Iha  PAA'a  da  termination  irf 
the  related  cost.  The  FAA  has 
iaiBrwinad  tfcat  air  saia*»  aad  tha  pablic 
interaal  raqaire  te  adoptiflB  el  thft  tab 
as  proposed  eMaapl  for  Biaar  aditodal 
correctioaai  Ihaaa  Minar  eanecttana 
will  aot  duufft  tha  BiaeniDg  oi  Ibe  AD 
or  add  angi  addillbnal  haidan  upon  liia 
pinuic  than  waa  aiiaadgr  prapoaed. 

It  b  aatimated  dwt  146  aitpbaea  Id 
tiia  U&  NgbUy  win  be  aibctad  by  ttb 
AD.  aad  *a«  It  wM  take  ^iproKbwtriy 
2  beare  pet  afrplane  to  acawpBsfc  ttia 
repaired  adfona  at  |40  an  hour.  Baeed 
on  theee^aiee.  t^  tobi  eostb^Mct  of 
BM  AO  on  U.A  opetafon  b  eettmatoQ  to 
befll.84a 

Tne  regubtluua  adopted  here&t  wifi 
not  have  substantial  direct  afbcts  on 
the  States,  on  ttie  rehtionship  between 
the  natfonat  government  and  the  States, 
or  on  the  dfaMbntion  of  power  and 
responsibilltfes  among  the  vadous  leveb 
of  government  lliererore.  in  auxordance 
with  Executive  Order  12012.  ft  Is 
determined  that  this  final  rub  does  not 
have  sufBcfeat  (ederafiam  impBcationa 
to  warrant  the  preparation  of  a 
FederaBsm  AsaessmenL 

For  tha  reasons  discussed  above.  I 
certify  that  tbs  aciian  (1)  b  not  a  "ma JDT 
rule"  under  Executive  Otdai  12281:  \A  b 
net  a  "significant  rab"  under  DOT 
Regubtoiy  Polidea  and  Pracadses  (44 
FR  11034,  February  26. 1879X  and  (a)  will 
not  have  a  signifkant  econoinic  impact, 
positive  or  nagiative,  on  a  significant 
number  of  small  entikba  under  the 
critcrb  o<  die  Reyibtory  Fbxibility  Act 
A  copy  of  the  final  evaluation  prapwed 
for  tfab  action  b  contained  b  tfie 
NgMlatory  docket  A  copy  of  it  may  be 
obtained  by  contacting  the  Ruba  Dodtet 
at  the  location  provided  undac  tha 
caption' 


list  of  Subiecb  b  14  CFR  Fait  39 

Air  transportatkn.  Aircraft,  Avbtfoo 
sabty^Sab^. 


AdoptiaaofbOi 

Accordingly,  purenant  to  the  authority 
delegated  to  me  by  the  AdayabtRbi; 
the  Federal  Avbtbn  Adminbtration 
amends  14  CFR  part  39  of  tha  Federal 
Aviation  Regulations  as  foUows: 

PARflft    tAMEMOCDl 

1.  The  authority  dtatfon  for  part  39 
continues  to  read  as  foUows: 


h  iibarity  46  U  AC  135«(i^  1421  and  l«a3t 
49  U.S.C  I06(g]  (Revised  Pub.  L  97-440, 
January  12. 1983);  and  14  CFR  11.80. 

198.13    [Amended] 

2.  SectieR  3e.x9  ia  amenttod  by  aooiBg 
the  following  new  AD: 

SOCATA:  Amendment  39-6887;  Docket  Na 
90-C».»-AIX  AivbeabiKty:  Mbdetft  TB 
20  and  TB  ZI  airplanes  [serfat  numbers 
(S^  1  Mweo^  ion.  except  S/N  imo 
and  8/N 1042).  certlBceted  ia  aqr 
calegoiy. 
Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AOl  enls 
accomplished. 

10  pnvaot  stiuclvat  faSwe  of  be  i 
frame  in  the  area  of  the  landing  gear 
attachment  sgrompUih  the  foUowing; 

(a)  Qki  airplanes  with  more  than  1.600 
hours  ttme-in-servfce  (TBI  on  the  effective 
date  of  this  AD,  wfthin  the  next  100  homs  TB 
after  the  effective  dale  of  this  AD  and. 
thereafter,  at  iatstvab  not  to  exceed  500 
hours  TIS,  visually  inspect  the  fuselage  frame 
No.  0  for  cracks  in  the  area  of  die  engine 
mount  and  landinggsat  mount  io  Brmrrienaa 

with  lh^<»«»nrHan«  \m  Awrn«p«t<aU  Sanrina 

Bulletin  (^  Na  42/1.  dated  July  1900  Prior 
to  furthei  flight,  repair  any  cracked  frames 
found  in  accordSnce  with  the  instructions  in 
theeboveSB. 

(i^  Ob  efrpnuiev  witn  less  tnas  l^OO  auuis 
1^7  on  iBe  enSeflve  sate  oi  Inis  AL^.  wifBin 
the  nml  MO  hoars  lis  or  prior  to 
sccii— leaag  1.i00bo«f»  TB,  < 
ocoas  blv,  soA^  Miefeaftes,  at  I 
to  easeed  aaohflvs  Tia.  visudTy  I 
fuselapt  frsaoe  N«  0  far  cracks  in  tiw  aasa  oi 
the  engine  noant  and  laodiBgiaer  anMst  in 
accsrdaaae  wMk  the  instructisas  ie 
Aerospatiab  SB  N&  42/1,  dated  July  IflBO. 
Prior  to  further  flight  repair  any  cracked 
franiee  roune  in  accoroance  wKlt  tse 
iRscfttcuene  at  aieaoowesMs. 

(g) The wpelfttve fcupssieii  ipedfiedfift 
para^apha  fft>  and  (14  of  this  AD  as*  no 
longer  revoked  wbn  the  airpbne  has  base 
modiibd  ia  accasdanoe  wHfa  SosatB  KiS  9U2. 

(d)  Spedal  fll^  pemite  Bay  be  iesaed  ia 
accardaacB  with  FAR  21.197  end  2U«0 1» 
operate  airplanes  to  a  base  in  aider  to 
comply  with  the  requirements  of  this  AD. 

(e)  An  alternate  method  of  compliance  ur 
adjustment  of  the  initial  or  repetitive 
compilBnce  oBiee  tliet  prevMss  ee  eqefreleni 
level  ef  sebly  ovy  he  appfwad  by  be 
MaHgHB.  Akcraft  CartiAcatfan  Ofik«. 
Earopai  Afrka.  IMdb  East  Office  FAA.  c/t» 
Aanrican  Bmbaaqr,  B-ttOQ^  Braaasb 
Belgium.  The  request  sboatd  be  fenrerded 
through  SB  appropriate  FAA  MaiDtaaaacft 
Inspector,  who  may  add  commenle  and  tliea 
send  it  to  the  Manay  r.  Brussels  Aiccrafi 
CertiScatlan  Offlce. 

(f)  Alt  persons  affected  by  this  directive 
may  obtain  copies  of  the  docmnents  lereiied' 
to  herein  upon  request  to  Aerospatiale 
AtiiiniiiitTstbsi  OeaaailnBiilSs.  nr  Wt  . 
86896  Tfcibes.  Praaea;  Tolephons  agJUaiet 
ormay  evaarine  Ike  lacvke  iafanaaiian  al 
the  FAA.  Central  Regtoa.  OfBca  of  tha 
Assistant  Chief  Couiuel,  Room  1558, 610  E. 
12th  Street  Kansas  City,  Missouri  04106. 
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Thb  awwidmr Mi  baeomea  affiscttva  on 
Mardi2S,16BL 

baaed  in  Kansas  City,  Missouri,  on  fauaaiy 
25,19*1. 

Bany  D.  CtaoHDls, 

Managtr,  SmaBAiiplam  Directorate, 
Ammft  On  tlficativn  Service. 
(FR  Doc  91-3912  Ffled  2-l»«:  8:45  am] 
■ajjaa  coca  4sis-ts-a 


DEPART1NENT  OF  HOUStNQ  AND 
URBAN  DEVELOPMENT 

Office  Off  tha  Aaabtant  Sacratary  for 
Community  Ptanning  and 
Davabpmant 

24  CFR  Part  590 

[Docket  Na.  Il-6t-1fi61;  fW  1666  T  611 

rin: 


mvan  nomaaiaaaniy!  tauniwai  ana 
ConfoniNng  Aniancbnanta 

AOINCy:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Devebpment.  HUD. 
itCTiOW:  Final  rule. 

auiwaawv;  The  Department  b  amendbg 
part  590  of  its  regulatiaaa  to  conlom  to 
changes  required  by  the  Financial 
Institutions,  Refonn.  Recovery,  and 
Enforcement  Act  of  1989  (Pub.  L  l(n-73. 
approved  August  9, 1989)  (FIRREA).  Part 
590  impbmenb  the  Urban 
Homesteading  Program  audioiized  by 
section  810  of  the  Housiitg  and 
Community  Development  Act  of  1974 
(sectbn  810).  The  FIRREA  amended 
section  810  to  include  the  Resolution 
Trust  Corporation  (RTC)  as  a  Federal 
agency  that  the  Secretary  is  authorized 
to  reimbime  for  properties  conveyed  for 
use  In  a  HUD-approved  local  urban 
homesteading  proigram. 
EfrscnvB  OATi:  Mardh  22. 1991. 

FOR  FUKTHHIINrailMATION OONTACR 

John  D.  Gaitity.  Director.  Urban 
Homesteading  fngnm.  Rehabilitation 
Loans  and  Homesteading  Divbion, 
Office  of  Commanity  Planning  and 
DevelopBsent.  Department  of  Housing 
and  Urban  Development  room  7158. 451 
Sevenfli  Street.  SW..  Washingtoa  DC 
20410^8000.  telephone  (202)  708-0324. 
Hearing-  or  speech-impaired  individuals 
may  call  the  TDD  number  of  the  Office 
Community  Planning  and  Development 
(302)  706^2565.  (These  are  not  toll-free 
numben.) 

kTION: 


Paperwuk  Sblement 

The  inforanation  oottection 
requirements  for  the  Urban 


Hoaaataadiag  Rupai  have  bean 
approvad  by  ikm  GMBoe  of  klanapment 
and  Budget  (OMBJ  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
assigned  OMB  Control  Number  2508- 
0042.  This  rule  does  not  contain 
additional  information  collectian 
reqoiremeiits. 

Backgreand 

Section  810  of  flie  Housing  and 
Community  Development  Act  of  1974  tl2 
U.S.C  ITOBe]  (section  810)  provides  for 
an  urban  homesbading  program.  Under 
this  program.  HUD  is  authorized  to 
transfer,  without  payment  to  local 
urban  homesteading  agencies  (LUHAs). 
HUD-owned  one-to-four  family 

firoperties  for  use  in  HUD-approved 
ocal  uiban  homesteading  programs, 
with  appropriate  reimbiinement  to  the 
applicabb  HUD  housing  loan  fund  from 
the  section  810  appropriation.  Section 
810  also  authorizes  WSD  to  reimbune 
the  housing  loan  funds  of  tiie  Farmen 
Home  Administration  (FmHA)  and  the 
Department  of  Veterans  Affaire  (VA)  for 
properties  conveyed  by  fliese  agencies 
to  LUHAs  for  use  in  ttie  Urban 
Homesteading  Program. 

The  Financial  Institutions  Refma. 
Reooveiy.  and  Enforcement  Act  of  1074 
(Pub.  L 101-73.  approved  August  9. 
1988).  among  other  actions,  created  the 
Resobtioa  liast  Corporation  (RTC).  and 
amended  aection  610  to  bclude  the  RTC 
as  a  Federal  agency  that  Hin)  may 
reiaaburse  for  properties  conveyed  b 
connection  with  HUD-approved  local 
urban  bomesteadii^  programs. 
Accordingly,  thb  final  rale  makes  the 
conforming  amendments  required  by  the 
FIRREA.  Ilie  rub  also  darifiea.  by 
amendment  to  tfae  definitioa  of 
"Federally-owmed  property."  that 
properties  conveyed  in  connection  with 
the  local  urban  homesteading  programs 
may  inchide  aiogle-dweUing  unite  m  a 
condominium  prolecL 

Justification  for  Final  Rulemaking 

It  is  the  DqiMTtment's  usual  practice 
to  publish  regulation  changes  as 
proposed  rulemaking  for  public 
comment  before  adopting  tiie  changes  as 
final.  In  this  instance,  the  Department 
has  determined  that  notice  and  prior 
puUic  comment  on  this  rob  are 
unnecessary.  The  amendments  made  by 
this  fbal  Tide  merely  conform  tfie  jwrt 
590  regubtkma  to  reflect  the  FIRREA's 
inclusion  of  Uie  RTC  as  a  Federal 
agency  the  HUD  may  reimburse  for 
propertiaa  conveyed  for  use  in  the 
Urban  Homesteading  Program.  The  final 
rule  does  not  substantively  alter  the 
existing  regobtory  framework  of  tfae 
Urban  Hoaiesteading  f¥ogram. 


Other  Matten 

Thb  nb  does  not  constitub  a  "major 
rule"  as  that  brm  is  defined  in  section 
1(b)  of  Execative  Order  12291  un  Federal 
Regubtion  bsued  on  February  17. 1981. 
Analysb  of  the  rub  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  adllion  or  more:  (2) 
cause  a  major  bcraase  in  costs  or  prices 
for  consumere,  individual  industries. 
Federal,  State,  or  local  govermnent 
agencies,  or  geographic  regions;  or  fS] 
have  a  significant  adverse  effect  on 
competiftian.  employiaent  mveatment 
productivity,  innovation,  or  on  the 
ability  of  United  Sbtes4)a8ed 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  605(b)  (the  Regulatoiy 
Flexibility  Act),  the  Undersigned 
certifies  tiiat  this  rule  does  not  have  a 
sigmficant  economic  impact  «n  a 
substantia]  number  of  small  entities.  The 
rule  mcfeiy  oonionns  the  part  580 
regubtbns  to  reBact  die  FIRREA's 
inclusion  of  the  RTC  as  a  Federal 
agency  aothoriaed  to  be  reimbarsed  for 
properties  conveyed  b  conaectba  witii 
the  Urban  llu»  its  ading  ftograas. 

This  rule  was  Usted  as  sequence 
number  IMO  b  dw  Department's 
Semiannual  Agenda  of  Regnbtions 
pnbliahed  on  October  28. 1900  (56  FR 
445361 4456^  under  Executive  Order 
12291  and  ^a  Regnbtoty  Flexibility  Act 

In  acconbnce  with  40  CHt  1506.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  50.20  (k) 
and  (1)  of  the  HUD  regulations,  the 
pobdee  and  precediaas  set  forth  b  tide 
rule  are  determined  not  to  have  die 
potential  of  bavbg  a  significant  impact 
on  the  quaHty  of  'due  biman 
environment  Tlie  amendments  made  by 
this  final  tub  do  not  change  tite  current 
eftvirorunental  requirements  of  the 
Urban  Homesteading  Program  under  24 
CFR  part  890.  Because  the  role  does  not 
provide  for  additional  envHonmeatel 
requirements,  a  new  Fincfing  of  No 
Significant  Impact  with  respect  to  the 
environnent  b  not  required. 

The  General  Counael,  as  the 
Designated  Official  ander  sectbn  6(a)  of 
Executive  Order  No.  12811,  Federalbm. 
has  determined  that  this  nib  does  not 
have  a  subetantbt,  direct  effect  on  tbe 
States  or  on  the  relationship  between 
the  Federal  government  and  the  States, 
or  on  distribution  of  power  or 
responsibilities  among  the  various  bveb 
of  government  Hie  n^  does  not 
intiodaoe  new  program  requirements  or 
procedures. 

The  General  Counsel,  as  the 
Designated  Official  under  Execative 


Itfci      FMinJ  IMgikw  /'  Vol.  5^  No.  34  /  ^^eacfay.  Fbfahiary  20.  1091  /  Rales  and  Regdhrtioni 


Order  12008,  Th«  Family,  has 
detannined  that  this  rule  doat  not  hava 
a  potantial  significant  Impact  on  family 
fbimation.  maintenance,  and  general 
weO-baing,  and  thus  is  not  subject  to 
review  under  the  Order.  No  significant 
change  in  existing  HUD  policies  or 
pnMrams  will  result  from  promulgation 
of  mis  rule,  as  those  policies  and 
programs  relate  to  family  concerns. 

The  Catalog  of  Faderal  OomMtic 
Aaalatanca  Program  title  and  number  ia 
14.222,  Urban  Homeateading. 

List  of  Subjects  in  24  CFR  Part  500 

Government  property,  Housing, 
Intergovernmental  relations,  Low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements.  Urban 
renewal. 

Accordingly,  24  CFR  part  590  is 
amended  as  follows: 

PART  SOO-URBAN  H0ME8TEA0INQ 

1.  The  authority  citation  for  24  CFR 
part  500  continues  to  read  as  follows: 

Authority:  Sec  na  Houaing  and 
Community  Development  Act  of  1S74  (12 
U.S.C  ITOee):  sac.  7(d).  Department  of 
Houaing  and  Urban  Development  Act  (42 
UAC  3S3S(d). 

2.  In  I  560.5,  the  definitions  of 
"Federally-owned  property" 
introductory  text  and  paragraphs  (1)  and 
(3)  and  "Section  810  funda"  are  revised, 
and  a  definition  for  "RTC  is  added. 
alphabetically,  to  read  as  follows: 


FederaJJy-owned  property  means  any 
real  property  which  the  Secretary  of 
HUD.  the  Secretary  of  Agriculture,  the 
Secretary  of  Veterans  Affairs,  or  the 
Director  of  the  RTC  (as  receiver,  or  in  its 
corporate  capacity]  has  power  to 
dispose  of,  and  which  is: 

(1)  Improved  with  a  one-to-four-family 
residence,  including  a  single-family 
dwelling  unit  in  a  condominium  project; 

(3)  Not  occupied  by  an  individual  or 
family  under  a  lease.  (Property  of  this 
nature  is  also  referred  to  as  "HUD- 
owned  property,"  "FmHA-owned 
property,"  "VA-owned  property,"  or 
"RTC-owned  property"  when  the 
context  requires  identification  of  the 
particular  agency.) 

RTC  means  the  Resolution  Trust 
Corporation. 

Section  810  funds  means  funds 
available  to  reimburse  HUD,  PmHA, 
VA.  or  RTC  (as  applicable)  for  federally- 
owned  property  transferred  to  LUHAs  in 
accordance  with  this  part 


3.  In  i  600.7,  paragraphs  (b)(2)(v)  and 
(c](2)(i)  are  revised  to  read  as  follows: 

f  Dw«f    mgram  iw|imnienn> 

•  •        •        •        • 

(b)*  •  • 
(2)  •  •  • 

(v)  Provide  that,  before  a  property  ia 
offered  to  other  prospective 
homesteaders  who  are  eligible,  the 
property  will  be  offered  to  eligible  lower 
income  families,  except  that  properties 
obtained  under  the  RTCs  Affordable 
Housing  Disposition  Program  (12  CFR 
part  1606)  must  be  transferred  to  lower- 
income  families;  and 

(c)  •  •  ' 
(2)  •  •  • 

(i)  Act  as  LUHA  in  its  own  name, 
while  identifying  within  its 
administrative  organization  a  lead 
department  or  agency  to  act  as  the 
pitnary  contact  point  for  HUD,  VA. 
FmHA  and  RTC  as  described  in 
i  580.11(a)(7). 

•  •        •        *        • 

4.  Section  560.6  and  its  section 
heading  are  revised  to  read  as  follows: 

fBOOJ    LMIna  of  Fadarallv-ewnad 


In  order  to  facilitate  planning  for  local 
urban  homesteading  programs,  HUD, 
FmHA.  VA  and  RTC.  upon  request  by  a 
LUHA.  each  shall  provide  the  LUHA 
with  a  listing  of  all  residential  one-to- 
four-unit  properties,  including  single- 
family  dwelling  units  in  a  condominium 
project  in  the  LUHA's  jurisdiction, 
which  each  has  the  power  to  dispose  of, 
and  which  are  not  subject  to  executed 
repair  or  sale  contracts  or  leases.  The 
list  of  residential  one-to-four-unit 
properties  to  be  provided  by  the  RTC  is 
limited  to  those  properties  obtained 
under  the  RTCs  Affordable  Housing 
Disposition  Program.  The  LUHA  shall 
give  the  public  access  to  the  list  during 
ordinary  business  hours  at  the  offices  of 
the  LUHA. 

5.  In  I  590.11,  paragraphs  (a)(6),  (b)(1), 
and  (d)(3)(v)  are  revised  to  read  as 
follows: 


1800.11 

(a)  •  *  • 

(6)  An  estimate  of  the  amount  of 
section  810  funds  to  be  used  during  the 
current  Federal  fiscal  year  and  a 
statement  concerning  the  basis  for  the 
estimate,  including  the  number  of 
properties  expected  to  be  acquired 
during  the  year,  prepared  after 
consultation  with  HUD/FHA.  FmHA, 
VA.  and  RTC  as  appropriate; 

(b)  Annual  Requests  for  Program 
Participation.  (1)  An  applicant  that  has 


previously  submitted  and  received 
approval  of  an  initial  application  under 
paragraph  (a)  of  this  section  shall  notify 
the  HUD  Field  Office  in  writing  on  or 
before  August  1  of  each  succeeding 
fiscal  year  if  it  wishes  to  continue  in  the 
program.  At  the  same  time,  the  applicant 
shall  notify  HUD  of  its  estimate  of  the 
section  810  funds  to  be  used  during  the 
upcoming  Federal  fiscal  year,  along  with 
an  explanation  of  the  basis  for  the 
estimate,  including  the  number  of 
properties  expected  to  be  acquired 
diuing  the  year,  prepared  after 
consultation  with  HUD/FHA,  FmHA, 
VA,  and  RTC,  as  appropriate. 
*        •        •        •        * 

(d)  *  •  • 
(3)  •  •  • 

(v)  Procedures  for  conveying  fee 
simple  tide  to  the  residential  property 
received  bom  HUD,  FmHA.  VA  or  RTC 
to  the  homesteader,  without  substantial 
consideration,  upon  his  or  her  full 
compliance  with  the  agreement  required 
in  S  560.7(b)(7). 

6.  Section  560.15  is  revised  to  read  as 
follows: 

i  800.18    Urban  lioinasteading  program 


Upon  approval  of  an  application, 
HUD,  the  State  or  unit  of  general  local 
government  and  the  designated  LUHA. 
if  any,  will  execute  an  urban 
homesteading  program  participation 
agreement  in  the  form  prescribed  by 
HUD.  The  agreement  authorizes  the 
LUHA  to  request  HUD,  VA,  FmHA,  and 
RTC  to  ti*an8fer  properties  to  tiie  LUHA 
under  the  provisions  of  this  part,  to  the 
extent  that  funds  available  are  sufficient 
to  reimburse  the  Federal  agency  for  the 
properties.  The  agreement  also  obligates 
the  LUHA  to  use  the  properties  in 
accordance  with  the  Act  this  part  other 
applicable  laws  and  regulations,  and  its 
approved  application.  However,  the 
agreement  does  not  obligate  HUD, 
FmHA.  VA  or  RTC  to  transfer  a  specific 
number  of  properties  or  particular 
properties  identified  in  a  program 
application,  or  a  program  amendment 

7.  In  S  560.18,  the  section  heading,  the 
introductory  text  paragraph  (c) 
introductory  text  and  paragraph  (c)(2) 
are  revised,  and  a  new  paragraph  (c)(3) 
is  added  to  read  as  follows: 

§  500.10    Reenoureefiiefit  to  FmHAf  VA  anQ 
RTC. 

The  Secretary  shall  reimburse  FmHA. 
VA  or  RTC  from  LUHA's  section  810 
funds  in  an  amount  agreed  to  between 
the  LUHA  and  the  respective  Federal 
agency  for  each  agency's  property  plus 
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approved  doataig  ooato  under  the 
following  oomfitioiis: 

•       *       *       •       * 

(c)  The  reimbursement  (excluding 
closing  costs]  does  not  exceed  the  lesser 
of  the  aaiounts  ^wdfied  in  paragraphs 
(c)  (1).  (2)  or  (3)  of  this  section: 

(2)  Hm  amount  certified  by  FmHA  or 
VA  lo  be  a  fair  vahie  for  the  property 
based  on  die  lesser  of  the  market  valoe 
or  the  amoont  of  PmHA's  or  V A's  claim 
plus  the  expenses  connected  with     ' 
Federal  ownership;  or 

(3)  The  amount  certified  by  RTC  as 
the  applicable  price  consistent  with  RTC 
pricing  polidas  In  effiect  at  the  time;  and 

8.  Sectkm  560.19  is  revised  to  read  as 
follows: 

§S00l10   Use  of  aacUon  010  funds. 

Section  810  lands  may  be  used  to 
reimburse  HUD.  VA,  FmHA  or  RTC  for 
federally-owned  properties.  Section  810 
funds  may  not  be  used  to  reimburse 
LUHAs  fbr  administrative  costs,  nor 
may  they  be  used  to  acquire  property 
other  tiian  throu^  reimbursement  fat 
federally-owned  property.  Partic^Mnts 
receiving  Community  Development 
Block  Grant  (CDBG)  funds  may  charge 
eli^Ue  administrative  expenses 
incurred  in  operating  their  urban 
homesteading  programs  to  their 
otherwise  available  CDBG 
administrative  funds,  provided  such 
administrative  expenditures  would 
satisfy  other  Title  I  requirements. 

8.  In  1 800.21.  the  first  and  seoood 
sentences  are  revised  to  read  as  fbUowa: 


DatMl:  FShceary  n.  19BL 
Anna  KeairMaa, 

Assistant  Secntaiyfbr  Commanity  Planning 

and  Development 

[FR  Doc.  01-3071  F9ed  2-19-«l;  8:45  am] 


1500.21    RsaerwaHeno«fwida. 

After  execution  of  the  applicant's 
urban  hotnesteading  pro-am 
participation  agreeoaent  during  the  first 
program  year,  and  thereafter  following 
approval  of  the  applicant's  annual 
request  for  program  participation,  HUD 
will  reserve  funds  to  reimburse  the  FHA 
Fund,  HUD'S  Rehabilitation  Loan  Fond, 
FmHA.  VA.  or  RTC  when  specific 
properties  are  identified  for  transfer  to 
die  LUHA.  as  stated  in  S  560.17  or 
S  560.18.  Funds  %vill  be  reserved  by  HUD 
on  a  first-come,  first-served  basis 
subject  to  availability  frtmi  die 
applicable  field  office  subassignment 
except  that  field  offices  may  designate  a 
temporary  minhnam  initial  aOocatiao  of 
section  810  funds  to  be  exclusively 
availaUa  for  each  participating  LUHA 
for  a  period  not  to  exceed  00  days  baa 
die  date  the  LUHA  is  notified  of  such 
tempoiary  aHocatioa.*  *  * 


DEPARTMENT  OF  TRAIWFOWTJmOtI 

omco  or  vw  sacraHnr 

49  CFR  Parti 

[Doeket  Na  1,  Amdt  1-230] 


Powora  and  DuUaa 

AOENCV:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

summary:  The  Secretary  of 
TransportatioB  (Secratarj^  iwrriiy 
delegates  to  the  Marittae  Adnriiristralar 
authority  conferred  by  subtitle  B — 
Shipping  Provisions,  Public  Law  101-4124, 
enacted  November  28, 1900. 

agency:  Federal  Maritime  Commission.      iwocnvo  oato:  February  20, 1881. 


FEDERAL  MARTmiE  COMMISSION 
46  CFR  Parta  S8Q,  Ml  and  St3 
[Docket  Na  01-011 

Bonding  of  Moo-VoMOl  Oparating 


action:  Stay  of  effective  date  of  interfan 
rule. 

SUMMARV:  This  stays  die  effective  date 
of  the  Interim  Rule  in  Docket  No.  81-01 
for  a  period  of  sixty  days.  This  stay 
implements  an  exemption  granted  by  the 
Commission  from  the  requirements  of 
section  710  of  Public  Law  No.  101-565. 

DATis:  Stay  effective  February  20, 1981. 
Interim  ntes  effective  April  15, 1991. 


FOR  fURIMDI  INTOWMATION  CONTACT. 

Joseph  C  Pidkfaig,  Secretary,  Federal 
Maritime  Cmnmis^on,  1100  L  Street 
NW.,  Washington.  DC  20573-0001.  (202] 
523-5725. 

SUPPLEMENTARY  MFORMATKNI:  The 

Comndssion  paUished  an  Interim  Role 
in  diis  proceeding  in  the  Federd 
RegiSlsr  on  lanuary  15, 1981  (50  FR  1463] 
wiA  an  effisctive  date  of  February  14, 
1861.  The  Interim  Rale  implemented  die 
provisions  of  Section  710  of  Public  Law 
No.  ltn-595  by  establishing 
requirements  relating  to  bonding  of  non- 
vessel-operating  common  carriers.  The 
Commission  now,  in  response  to  a 
petition  from  interested  parties,  has 
granted  a  60  day  exemption  pursuant  to 
section  16  of  die  Shipping  Act  of  1984, 46 
U.S.C  app.  section  1715,  from  the 
provisfons  of  sectioo  710  of  Public  Law 
No.  101-665.  In  view  of  this  exemption,  a 
corresponding  stay  of  the  effective  date 
of  die  roles  to  April  15. 1661.  is 
appropriate. 

Qy  tJM  CoitBi— ton. 
RonayaiiiBplii; 
Assistant  Sectetuiy. 

[FR  Doc  tl-seao  Filed  2-l»-01;  0:45  am] 


FOR  FURTHER  INFORMATION  CONTACTt 

James  E.  Saari  Secretary.  Maritime 
Administration,  400  Seventh  Street  SWn 
Room  730a  Washington.  DC  20S0a 
telephone:  (202]  306-5746:  or  Steven  B. 
Farbman,  Office  of  die  Assistant 
General  Counsel  for  Regulation  and 
Enforcement  Room  10424.  Department 
of  Transportation.  400  Seventh  Street 
SW..  Washington.  DC  2069a  telephone: 
(202)900-9907. 
SUPPtEMENTARY  MFORMATION:  SubtiUs 

B  of  PubUc  Law  101-624  confers  on  die 
Secretary  of  Transportation  audiortty  to 
designate  a  vessel  as  an  American 
Great  Lakes  vessel  The  Secretary  is 
hereby  amending  regulations  of  the 
Office  of  die  Secretary  of 
Transportation,  at  46  CFR  1.66.  to 
delegate  to  the  Maritime  Adndnistrator 
that  authority.  A  corresponding  change 
is  being  made  to  the  Department's 
Organization  Manual 

Since  this  amendment  relates  to 
Departmental  oigaaixatioa.  notice  and 
comment  an  unnecessary,  and  die  nde 
may  beauae  effective  ia  fewer  dian 
thirty  days  after  publication  in  die 
FedecdSa^star. 

Uat  of  Sab}aols  fai  09  CFR  Part  1 

Aadiority  deWgetions  (Govcnnnent 
agencfoe). 

In  consideration  of  die  foregoing,  part 
1  of  title  49,  Code  of  Federal 
Regulations,  is  aaiended  as  follows: 

PART  1-(AMEN0ED] 

1.  The  audiority  citatfon  continues  to 
readasfolows: 

Aulterilr«U.&CS22. 

2.  Secttoa  LOO  is  amended  as  foUows: 
Add  a  aaar  pamyaph  (w)  at  die  end, 

to  read  as  fottows: 
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fiJt 


I] 


(w)  Cany  out  the  proviuoiu  of 
subtitle  B  of  Public  Law  101-«24. 

lasufld  on:  Pibniary  S,  1801. 

Stcntaiy  of  Tranaportation. 

[FR  Doc  91-3880  Filed  a-19-ei;  8:45  amj 


49CFRPwt1 

[OtT  Doekcl  Na  1;  AmdL  1-2M] 


of 
PowKW  and  DutiM 

A«»NCV:  OfBce  of  the  Secretary, 
Department  of  Transportation  (DOT). 
action:  Final  rule. 


f.  This  document  delegates 
authority  to  the  Administrators  of  the 
Department  of  Transportation's 
Operating  Administrations  to  carry  out 
the  provisions  of  the  Sanitary  Food 
Transportation  Act  of  1990  (Pub.  L  101- 
500). 

:  OATH  February  2a  1991. 


TON  PWrrNOI  MTOMIATION  CONTACT: 

Mary  M.  Crouter,  Senior  Attorney, 
Office  of  the  Chief  Counsel  Research 
and  Special  Programs  Administration. 
DCC-1.  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW., 
Washingtoa  DC  20590;  telephone 
number  (202)  366-4400,  or  Steven  B. 
Farbman.  Office  of  the  Assistant 
General  Counsel  for  Regulation  and 
Enforcement  C-50,  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW.. 
Washington.  DC  20S9a  telephone 
number  (202)  388-9307. 
•U^WJMPITAItY  WroWMATION;  On 
November  3. 1990,  the  President  signed 
the  Sanitary  Food  Transportation  Act  of 
1990  (SFTA;  Pub.  L 101-500).  The  SFTA 
requires  the  Secretary  of  Transportation, 
in  consultation  with  die  Secretary  of 
Agriculture,  the  Secretary  of  Health  and 
Human  Services,  and  the  Administrator 
of  the  Environmental  Protection  Agency, 
to  issue  regulations  with  respect  to  the 
transportation  of  food,  food  additives, 
drugs,  devices,  and  cosmetics  in  motor 
vehicles  and  rail  vehicles  which  are 
used  to  transport  either  refuse  or  other 
nonfood  products  which,  when  so 
transported,  would  make  such  food, 
food  additives,  drugs,  devices,  or 
cosmetics  unsafe  to  the  health  of 
humans  or  animals. 

Section  9  of  die  SFTA  provides  diat 
the  Secretary  of  Transportation  may 
implement  the  SFTA  through  means  that 
include  inspections  conducted  by  state 
employees  who  are  funded  under  the 
Motor  Carrier  Safety  Assistance 


Program  (MCSAP).  The  Secretary,  in 
cooperation  with  the  other  Federal 
agencies,Js  required  to  develop  and 
carry  out  a  training  program  for 
inspectors  to  conduct  vigorous 
enforcement  of  the  statute  and 
regulations.  Section  10  of  the  SFTA 
provides  that  the  Secretary  shall  have 
the  same  powers  and  duties  under  the 
SFTA  as  the  Secretary  has  under  section 
109  (other  than  subsections  (c)(1),  (d), 
and  (e))  of  the  Hazardous  Materials 
Transportation  Act  (HMTA). 

Section  11  of  the  SFTA  provides  that 
civil  and  criminal  violations  of 
regulations  or  orders  issued  under  the 
SFTA  shall  be  determined,  and  civil  and 
criminal  penalties  for  such  violations 
shall  be  imposed,  in  the  same  manner 
and  to  the  same  extent  that  violations 
are  determined  and  penalties  are 
imposed  under  section  110  of  the 
HMTA.  Section  11  also  provides  for 
equitable  relief  in  the  same  manner  and 
to  the  same  extent  that  the  Secretary  is 
authorized  to  take  such  action  under 
section  111  of  the  HMTA.  Section  12  of 
the  SFTA  provides  that  the  provisions  of 
the  HMTA  relating  to  the  relationship  of 
that  Act  to  a  law  or  other  requirement  of 
a  State,  political  subdivision,  or  Indian 
tribe  shall  apply  with  respect  to  the 
relationship  of  the  SFTA  to  a  law  or 
other  requirement  of  a  State,  political 
subdivision,  or  Indian  tribe  which 
concerns  a  subject  covered  under  the 
SFTA.  This  amendment  delegates  the 
authority  of  the  Secretary  to  issue 
regulations  and  enforce  die  SFTA  to  the 
Administrators  of  certain  of  the 
Department  of  Transportation  Operating 
Administrations. 

Section  15  of  die  SFTA.  die  Motor 
Carrier  Safety  Act  of  1990,  amends  the 
Hazardous  Materials  Transportation 
Act.  49  U.S.C.  1801  et  seq..  to  prohibita 
motor  carrier  receiving  an 
unsatisfactory  safety  rating  from 
operating  a  commercial  motor  vehicle  to 
transport  (1)  hazardous  materials  for 
which  placarding  is  required,  or  (2)  more 
than  15  passengers,  including  the  driver. 
Section  15  also  requires  the  Secretary  to 
issue  regulations  establishing  a  system 
to  make  safety  ratings  readily  available 
to  the  public  and  establishing 
procedures  to  ensure  the  correction  of 
violations  noted  during  inspections 
funded  under  MCSAP.  Section  15 
provides  that  the  Secretary  shall 
establish  operational  procedures  to 
initiate  enforcement  action  for  serious 
safety  violations,  and  requires  the 
Secretary  to  initiate  rulemaking  on  the 
need  to  make  trucks  mora  visible  to 
motorists  so  as  to  reduce  accidents.  This 
amendment  delegates  the  authority  of 
the  Secretary  under  Section  15  of  the 
^TA  to  die  Administratora  of  die 


Federal  Highway  Administration  and 
die  National  Hi^way  Traffic  Safety 
Administration. 

Since  these  amendments  relate  to 
Departmental  management,  notice  and 
public  comment  are  unnecessary.  For 
the  same  reason,  good  cause  exists  for 
not  publishing  this  rule  at  least  30  days 
before  its  effective  date,  as  is  ordinarily 
required  by  5  U.S.C.  553(d).  The  SFTA 
was  enacted  on  November  3, 1990,  more 
than  30  days  prior  to  the  effective  date 
of  this  rule.  Therefore,  the  delegations  of 
authority  to  the  Administrators  of  the 
Operating  Administrators  are  effective 
as  of  the  date  of  publication  of  this  final 
rule. 

List  of  Subiects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  part 
1  of  tide  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  l-ORQANIZATION  AND 
DELEGATION  OF  POWERS  AND 
DUTIES 

}.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322. 

2.  Section  1.48  is  amended  by  adding  a 
new  paragraph  (hh)  as  follows: 

i.4«    uewQanoni  n  reoem  ragnway 
-Administrator. 
•        •        *        •        • 

(hh)  Carry  out  the  functions  vested  in 
the  Secretary  by  sections  9, 10, 11, 12, 13, 
15(b),  15(c),  15(d).  and  15(e)  of  die 
Sanitary  Food  Transportation  Act  of 
1990  (Pub.  L 101-500;  104  Stat  1213), 
with  respect  to  transportation  by 
highway. 

3.  Section  1.49  is  amended  by  adding  a 
new  paragraph  (ee)  as  follows: 


ilM    Deleoationeto 
Administrator. 


Federal  Railroed 


(ee)  Carry  out  the  functions  vested  in 
the  Secretary  by  sections  9, 10. 11, 12. 
and  13  of  the  Sanitary  Food 
Transportation  Act  of  1990  (Pub.  L 101- 
500;  104  Stat  1213),  widi  respect  to 
transportation  by  railroad. 

4.  Section  1.50  is  amended  by  adding  a 
new  paragraph  (m)  as  follows: 

1 1.S0    DeleQetioiw  to  the 
nignway  iiwiw  snviy 


(m)  Carry  out  the  functions  vested  in 
the  Secretary  by  section  15(f)  of  the 
Sanitary  Food  Transportation  Act  of 
1990  (Pub.  L 101-600: 104  Stat  1213). 
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5.  Section  1.53  is  amended  by  adding  a 
new  paragraph  (i)  as  follows: 

I  i>S3    DewgctlOfM  to  tlie  Adminiatfator  of 
the  Raeeareh  and  Special  Programs 


(i)  Carry  out  the  functions  vested  in 
the  Secretary  by  sections  4. 5, 6, 7.  and  8 
of  the  Sanitary  Food  Transportation  Act 
of  1990  (Pub.  L 101-500;  104  Stat  1213). 

Issued  on  February  6, 1991. 
Samual  K.  Skinner, 
Secretary  of  Transportation. 
[FR  Doc.  91-3891  Filed  2-19-91: 8:45  am] 
MUMM  coot  4S10-SS4I 


49CFRPart27 

[Dodcet  47192:  Notice  M>-29] 
RiN  210S-AB53 

Transportation  for  Individuals  With 
Disabilltias 

AQSNCY:  Office  of  die  Secretary,  DOT. 
ACTION:  Notice  in  response  to 
comments. 

summary:  On  October  4, 1990,  die 
Department  published  a  final  rule 
amending  its  rule  implementing  section 
504  of  die  Rehabilitation  Act  of  1973,  as 
it  applies  to  mass  transit  services  for 
individuals  with  disabiUties.  The 
Department  is  not  changing  the  rule  in 
light  of  comments  received.  This  notice 
explains  the  Department's  responses  to 
the  comments. 

EFFECTIVI  DATi:  The  effective  date  for 
the  final  rule  remains  November  19, 
1990. 

TOR  FURTHCII INTORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement  Department  of 
Transportation.  400  7di  Street  SW.. 
Washington.  DC.  20950,  Room  10424. 
202-36e-«30e  (voice);  202-755-7687 
(TDD);  or  Susan  Schrudt  Office  of  Chief 
Counsel  Urban  Mass  Transportation 
Administration,  same  address  as  above. 
Room  9316.  202-366-4011. 
SUPPLEMBNTARV  iNTORMATION:  On 

October  4. 1990.  the  Department 


pubUshed  a  final  rule  (55  FR  40762) 
amending  its  rule  implementing  section 
504  of  the  Rehabilitation  Act  of  1973  as 
appUed  to  mass  transit  service  for 
individuals  widi  disabilities  (49  CFR 
part  27).  The  rule  responded  to  a 
decision  of  the  U.S.  Court  of  Appeals  for 
the  Third  Circuit  by  removing  the  so- 
called  "cost  cap"  feature  from  the  rule. 
It  also  added  a  "maintenance  of  effort" 
provision  designed  to  prevent  cutbacks 
in  existing  paratransit  service  during  the 
transition  to  compliance  with 
paratransit  requirements  of  the 
Americans  widi  Disabilities  Act  of  1990 
(ADA).  On  the  same  day,  the 
Department  also  published  a  rule  (49 
CFll  part  37)  implementing  the 
accessible  vehicle  acquisition  provisions 
of  die  ADA. 

The  Department  received  only  two 
comments  in  response  to  this  rule.  The 
transit  agency  for  Lincoln,  Nebraska, 
sought  clarification  of  the  rule,  seeking 
language  that  would  permit  a  city  which 
heretofore  has  complied  with  part  27 
with  a  paratransit  system  to  avoid 
having  to  make  its  paratransit  system 
conform  with  all  service  criteria.  The 
Department  believes  the  rule  is  clear  as 
it  stands:  U  a  transit  agency  is  to  comply 
with  part  27  with  a  paratransit  system, 
then  the  paratransit  system  must  meet 
all  regulatory  service  criteria.  By 
direction  of  the  Third  Circxut  decision, 
the  Department  removed  the  "cost  cap" 
provision  in  the  regidation,  which 
allowed  transit  agencies  to  comply  with 
the  rule  by  partifiLUy  meeting  the  service 
criteria,  if  the  transit  agency  was 
spending  three  percent  or  more  of  its 
operating  budget  on  service  for 
individuals  with  disabilities.  In  the 
absence  of  this  provision,  the  rule 
simply  requires  compliance  with  all  the 
criteria. 

-    Lincoln  requested  a  phase-in  period, 
or  waiver  provision,  to  provide 
flexibility.  A  phase-in  period  for 
paratransit  systems  under  this  section 
504  rule  would  probably  not  make  sense, 
since  requirements  of  the  ADA  for 
supplemental  paratransit  will  become 
effective  in  a  short  time  (January  1992). 
The  Department  does  not  believe  that 
an  additional  waiver  provision  in  the 


rule  is  necessary,  given  the  existing 
provisions  of  49  CFR  27.101  and  49  CFR 
5.11,  under  which  a  regulated  party  can 
apply  for  relief  frx)m  generally 
applicable  provisions  of  the  rule. 
Questions  about  the  timing  of  the 
supplemental  paratransit  requirements 
can  be  addressed  in  the  additional  ADA 
rulemaking  the  Department  will  conduct 

The  Eastern  Paralyzed  Veterans' 
Association  (EPVA)  expressed  a 
concern  that  a  transit  agency  with  no 
accessible  buses  and  an  inadequate 
paratransit  system  could,  under  the  rule, 
switch  to  being  an  accessible  bus 
system  for  compUance  purposes  and 
continue  to  operate  its  paratransit 
system  at  the  same  level  as  it  did  under 
the  cost  cap,  resulting  in  poor  service  for 
passengers  with  disabilities.  EPVA 
suggested  that  a  switch  of  this  kind  be 
permitted  only  if  one  fourth  of  the 
transit  authority's  buses  were 
accessible,  and  the  full  performance 
level  of  accessible  bus  service,  as 
defined  in  the  existing  section  504  rule, 
would  be  met  by  September  1993. 

As  EPVA  noted  in  its  comment  the 
public  participation  and  DOT  approval 
requirements  for  switches  in  mode  of 
compliance  under  part  27  are  intended 
to  act  as  safeguards  against  changes  in 
service  that  would  have  unnecessarily 
adverse  impacts  on  the  quality  of 
service.  The  Department  could  condition 
approvals  of  switches  in  mode  of 
compliance  to  ensure  that  such  impacts 
did  not  occur.  However,  the  Department 
does  not  believe  that  setting  rigid 
numerical  prerequisites  for  permitting 
such  a  change  is  desirable,  particularly 
given  the  transition  from  part  27 
standards  to  ADA  standards  for  transit 
systems. 

For  these  reasons,  the  Department  is 
not  changing  the  final  nde  as  pubUshed 
on  October  4,  and  it  went  into  effect  on 
November  19  as  scheduled. 

Issued  this  22nd  day  of  January  1991.  at 
Washington.  DC 
Samuel  K.  Skinner, 
Secretary  of  Transportation. 
[FR  Doc.  91-3883  Filed  2-19-91;  8:45  am] 
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DEPARTUEIIT  OF  TRANSPORTATION 
Fwtani  AvMfcM  Adroloiilrolion 
14  CFR  Parts* 
(Doofcot  Mo,  1  1  U^l 


iTMhwM*  NmM  A»1Q^  A3M^  and  A30»- 
600! 


Aaancn  Federal  Ariation 
Administration  (FAA),  DOT. 

action:  Notica  of  proposed  rulemaking 
(NPRM^ 


'  Imo  Botico  pvopooeo  fo  adopt 
0  BOW  airwortteieaa  (Brectiw  (A0>). 
appbcaUe  to  eoiain  Airbus  Indostrie 
Model  A3ia  A3XJ,  and  A300-fl00  series 
oiipl—eB,  whfeh  wooM  roqwiw  the 
replaceooBf  at  cortain  Paritan  Bomett 
pMoongsr  nBorgBBcy  omj^sb  contafser 
door  latch  sealo  with  modfied  seals, 
and  to  test  teo«  onito  lor  eoneet 
opentioB.  TMs  piopoool  fa  proi!q>ted  by 
reporto  of  Am  paoaeagor  enoigeaey 
oxygen  masJc*  bftag  to  deploy  dae  to  a 
m^^ctfoB  o#  tho  oxygen  container 
doors.  This  condition,  if  not  corrected, 
coald  raanlt  in  pasaaiipn  boiag  unaUo 
to  ncaive  aMyjfsii «— ^ng  ao  oiiiHigaiii  y 
sitaatian. 

Of   "t:  G)mm«ita  amot  bo  reeeired  BO 
late.  JiaDA^a.lflU. 
Aooaaaaas:  Send  comments  oa  tho 
proposal  in  duplicate  to  thoPodeial 
Aviation  AdministratioD.  Notthwast 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  n-NM- 
13-AD.  1601  Lind  Avenue  S.W..  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Airbus  Industrie.  Airbus  Support 
Division.  31700  Blagnac,  Prance.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1601 
Und  Avenue  SW^  Ronton.  Washington. 


ITION  CONTACTt 
Mr.  Greg  Holt.  Standardization  Branch. 
ANM-113:  telephone  (206)  227-2140. 


MailiDg  addrossT  FAA.  Northwest 
Mountain  Region,  TYansport  Airplane 
Diietituiale,  1001  Lind  Avonae  SW^ 
Rentoi^  l^ashiugtuB  900S5-^080. 

■upmaiNTAiiv  mvoraiA'noN: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conummicationa 
should  identify  the  Rules  Docket  number 
and  be  submitted  In  duplicate  to  the 
address  speciBed  above.  AD 
communications  received  on  or  before 
the  cUffting  data  for  comments  specified 
above  wiH  be  consideied  by  the 
Administrator  befisre  taking  oction  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifidally  invited  on 
the  ovwaU  regulatory,  eoonomic, 
environmentaL  and  energy  aspecta  of 
the  prqposed  rule.  AH  commenta 
submitted  will  bo  available,  both  beforo 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  avnminatinn  by 
interested  pwsono.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substaaco  of  this 
proposal,  will  bo  filed  in  tho  Rules 
Docket 

Commentera  wishing  the  FAA  to 
acknofwledge  rece^  of  their  conunents 
submitted  to  response  to  this  Notice 
must  submit  a  self-addiesood,  otaiapod 
post  card  on  which  the  foUowing 
stetament  ia  made:  "CoouBeBta  to 
Docket  Number  Ql-NM-l^AD."  The 
post  card  will  be  date/ time  stio^ed  and 
returned  to  the  oommoi^u. 

DiscussiaB 

The  Oirsction  G^Bitod  do  1' Aviation 
Qvile  {pCACi  which  is  the 
airwQiihiDose  aulhori^  of  Franca,  in 
accordance  with  existing  provisions  of  a 
bilateral  airworihiaes*  agreement,  has 
notified  the  FAA  of  aa  uaaafs  condition 
which  may  exist  on  certain  Airbus 
Industrie  Model  ASia  A32a  and  A300- 
600  series  airplanes.  There  have  been 
recent  reports  of  the  passenger 
emergency  oxygen  masks  failing  to 
deploy  due  to  a  malfunction  of  the 
oxygen  container  doors.  The  door  unit's 
latch  seal,  in  some  cases,  can  contribute 
to  too  high  a  load  on  the  unit  door, 
thereby  preventing  the  latch  from 
operating  properiy.  Thus,  the  door  may 
not  open  when  electrically  activated 
and  the  passenger  oxygen  masks  may 


not  d^ley.  This  conditiaB.  if  not 
oorroctod.  coukl  result  in  passengers 
beiag  uBolile  to  roceitve  OKyyn  duriof 
an  OBwrgaacy  skuetkui. 

Airbus  Industrie  has  issued  Service 
Bulletins  A310-35-2002.  Revision  t 
dated  July  30. 1990;  A320-35-1002;  dated 
March  6, 1990;  aad  A300-96-60(R, 
Revistan  1.  dated  July  30, 1800;  wMcb 
describe  procedures  to  rqriace  certeia 
Puritan  Bennett  passenger  emergency 
oxygen  container  door  latch  seals  with 
modified  seals,  and  to  test  these  unite  to 
ensure  proper  operation.  These  Airbua 
service  bulletins  reference  several 
Puritan  Bennett  Services  Bulletins  for 
additional  faiatractioiia.  The  Presch 
DGAC  has  classified  these  service 
bulletins  as  mandatory,  and  has  issued 
Airworthineas  Directivee  90-106-612(FJ 
and  90-135-113(B}  addressing  this 
subject. 

These  airplane  models  are 
manufactured  in  France  and  type 
certificated  in  the  United  States  under 
the  provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  apphcable 
bilateral  airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  devehip  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  Stales,  an  AD  is  proposed  wfaidk 
would  require  the  replacement  of  certain 
PurftaB  Bomett  passenger  emergency 
oxygen  contaiBer  door  latch  seels  witili 
modified  seals,  and  to  test  these  units  to 
ensure  pio|ierljr  opontkiB  in  acootdaace 
with  the  Airfana  Seevice  BaUstfne 
previoudy  dnsrriheH. 

It  is  estimated  &at  TOairpIaiiee  of  IJL& 
registry  wooU  be  affBcted  by  lUa  AD, 
that  it  woeld  take  appioximalely  4 
manhowa  per  ^cplene  to  actonyilab  dke 
required  actfons,  md  tbet  the  average 
labor  coat  woaki  bo  $10  per  auaboer. 
The  ioi|iMied  porta  «ritt  ba  soppMoi  to 
the  operators  at  ao  oooL  Beood  oa  tfaeoo 
figures,  the  totid  coot  iflfipect  of  dM  AD 
on  U.S.  operators  is  satimotod  to  be 
$11,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 
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For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  nile"  under  Executive 
Order  12291,  (2)  U  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034,  February 
26. 1979];  and  (3)  if  promidgated.  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  fransportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

139.13    [Afnonded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Aiibiis  Industrie:  Applies  to  Model  A3ia 
A320,  and  A30d-600  series  airplanes,  as 
listed  in  Airbua  Industrie  Service 
Bulletins  A310-35-2002.  Revision  1,  dated 
July  3a  1990;  A320-d5-1002.  dated  March 
e,  1990;  and  A300-3S-6001.  Revision  1, 
dated  )uly  30, 1990;  certificated  in  any 
category.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  the  malfunction  of  the 
emergency  oxygen  container  doors, 
accomplish  the  foUowing: 

A  Within  90  days  after  the  effective  date 
of  tliis  AD,  replace  Puritan  Bennett  passenger 
emergency  oxygen  container  door  latch  seals 
with  modified  seals,  and  test  all  imits  for 
correct  operation,  in  accordance  with  Airbus 
Industrie  Service  Bulletins  A310-35-2002, 
Revision  1,  dated  July  sa  1990  (for  the  Model 
A310);  A320-3&-10Q2,  dated  March  6, 1990 
(for  the  Model  A320);  and  A300-3&-4001, 
Revision  1,  dated  July  30, 1990  (for  the  Model 
A300-e00). 

Note:  The  Airbus  Service  Bulletins 
reference  several  Puritan  Bennett  Service 
Bulletins  for  additional  instructions. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 

Crovides  an  acceptable  level  of  safety,  may 
e  used  when  approved  by  the  Manager, 
Standardiiation  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 


NotK  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch,  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  InqMctor  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch;  ANM-113. 

C  ^ledal  fU^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

AU  persoiu  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Airbus 
Industrie  Model,  Airbus  Support  Division, 
31700  Blagnac.  France.  These  documents  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton, 
Washington. 

Issued  in  Renton,  Washington,  on  February 
5,1991. 

Laroy  A.  Keith. 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  91-3924  Filed  2-19-01;  8:45  am] 

OmiNO  COOC  4S1»-1S4I 


14  CFR  Part  39 
(Docket  Na  90-CE-«7-AO] 

Airworthinaaa  Diractivaa;  Beach 
Models  B200.  B200C.  B200T.  300.  and 
300LWAIrplanea 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

auMHARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
woidd  be  applicable  to  certain  Beech 
Models  B200,  B200C,  B200T,  300,  and 
300LW  airplanes.  The  proposed  action 
would  establish  more  restrictive  life 
limits  for  the  lower  forwtird  wing  attach 
fittings,  and  provide  for  extension  of 
these  limits  when  the  airplane  is 
equipped  with  modified  spar  bushings. 
The  manufacturer  has  reported  that  a 
test  article  equipped  with  an  unmodified 
spar  bushing  premattirely  fedled  and  the 
FAA  has  determined  that  the 
corresponding  safe  life  limits  should  be 
reduced.  The  actions  specified  in  this 
proposal  are  intended  to  prevent  in- 
service  fatigue  failures. 
DATES:  Comments  must  be  received  on 
or  before  April  12, 1991. 
addresses:  Beech  Kit  No.  101-4050  that 
is  discussed  in  this  AD  may  be  obtained 
from  the  Beech  Aircraft  Corporation. 
P.O.  Box  85,  Wichita.  Kansas  67201- 
0085.  Information  that  is  applicable  to 
this  AD  may  be  examined  at  the  Rules 
Docket  at  the  address  below.  Send 
comments  on  the  proposal  in  triplicate 


to  the  FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel  Attention: 
Rules  Docket  No.  90-CE-57-AD,  Room 
1558, 601 E.  12th  Street  Kansas  City. 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8  a.in 
and  4  p.m.,  Monday  through  Friday, 
holidays  excepted 

FOR  FUirrHBR  mroRMATION  CONTACT 

Mr.  Don  Campbell,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  lOa  Mid- 
Continent  Airport  Wichita,  Kansas 
67209:  Telephone  (316)  946-4409. 

StlPPLEMENTARV  INFONMATKM: 
Conmnonts  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argtmients  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
■the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rides 
Docket 

AvailabilifyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  90-CE-57-AD.  Room 
1558, 601  E.  12th  Street  Kansas  Cify. 
Missouri  64106. 

Discussion 

Beech  Models  B200.  B200C  B200T, 
300,  and  300LW  airplanes  were  type 
certificated  with  an  interim  safe  life  of 
15,000  hours  time-in-service  (llS)  for  the 
lower  forward  wing  attach  fittings.  Since 
that  time.  Beech  began  full-scale  fatigue 
testing  with  the  goal  of  extending  this 
safe  life  to  30,000  hours  TIS.  During  this 
testing,  a  fitting  test  article  of  the 
original  unimproved  design  premattirely 
failed.  Beech  has  examined  the  nature  of 
the  failure,  conducted  further  fatigue 
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ualytiB,  ud  developed  a  laodifkatiop 
in  Older  to  m»fiit««n  the  Kb  Baft  at  the 
interim  level  of  ISJOOO  hours  US.  lie 
modlficatfon  can  be  ^r^'epHthnd  by 
installing  Beech  Kn  No.  lOl-iasa  Baaed 
upon  thMe  ttuiBei  and  an  evaliiation  of 
the  above  mo^Bcatkui.  the  FAA  haa 
determined  that  Beech  ClNd.  lOl-IOSO 
should  be  installed  in  order  to  mii<ptain 
the  15<0O0  Boer  I'D  ssfe  Iffe  hnR  on  the 
aiiecfBQ  ef^pfeoee*  sucb  action  is 
intended  to  prevent  in-service  fatigue 
failures. 

Since  the  condition  described  Is  likely 
to  exist  or  develop  hi  other  Beech 
Models  B2aa  BHOC  BOOOT,  SOOi  end 
300LW  airplanes  of  the  same  type 
design,  the  proposed  AD  would 
establiah  more  restrictive  life  Unite  far 
the  lower  farward  wing  attach  fitttnge. 
and  provide  for  relaniing  tkeee  Units 
back  to  ISUXn  koers  US  when  dks 
airplane  is  modified  by  the  inelallation 
of  Beech  lot  No.  101-40Ba 

It  is  eatimetad  dut  3M  aiiplanes  will 
be  affected  by  the  proposed  AD,  that  it 
wiU  take  approximately  60  hows  per 
airplaae  to  accomplish  the  proposed 
actiaae  at  $10  an  hoar,  and  ^t  the  cost 
of  parts  to  accoaqilidi  Hie  modificatfon 
is  estimated  to  be  $1,900  pw  aifiriiane. 
Based  on  these  figares.  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operatota  is  estimated  to  be  $2467.2(X). 

The  regalatfeBs  prapoeed  herein 
wouMaoehave  sobetantial  dfrect  effects 
on  the  States,  oo  the  reletioBship 
between  the  nationel  government  and 
tbe  Slates,  or  oa  the  cfisMbution  of 
power  and  reeponsibflitiee  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Bxecothre  Order 
12812.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalisra 
implicationa  to  warrant  the  preparation 
of  a  Federalism  Asaesament 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  '^a|or 
rule"  under  Executive  Order  12291;  (2J  is 
not  a  "significant  rule"  iii»t«T  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  110S4.  Pefaniary  28, 1978}:  and  (3)  if 
promulgated.  wiD  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evahiation  prepared  for  diis 
action  has  been  placed  in  the  Rules 
Dodcet  A  copy  of  it  may  be  obtained  by 
contacting  the  Rdes  Docket  at  the 
locetkm  provided  under  the  captitm 


The 


AccenBagly.  parsaant  to  the  authority 
delegatad  to  me  by  the  AdmlntetEator, 
the  Federal  Administration  proposes  to 
amend  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  foDowa: 

PAirrSS-CAMEMDED] 

1.  The  anthority  dtation  for  part  39 
continues  to  read  as  follows: 


request  to  the  Beech  Aiictafi  Cotporatioiu 
P.a  Box  as.  WIeUla.  Kansas  87301-0088)  or 
may  sxamine  tafbnnatlaB  that  is  applicable 
to  tUS  AD  at  the  PAA.  Central  Rs^on.  Office 
of  the  ,Wssietawl  Chief  Coaasel  Rewa  1S881 
aoi  B.  Ulb  Obae^  Kaneae  City.  1 
041081 


I  U&C  ia5l(e).  1421  and  M23: 
40  U.S£.  108(1)  (Revted  Pub.  L I 
Januasy  12. 108^  and  M  CFR  1188. 


List  of  Subiods  ia  M  GFR  Past  n 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


2.  Section  30.13  is  amended  by  addfaag 
the  following  aew  AD: 

Baach;  Docket  No.  go-CE-67-AD. 

Applicability:  Modaii  B200.  B200C.  and 
BaoOT  airplanea  (serial  nombera  (S/N)  BB- 
1158,  S/N  BB-lie7.  S/N  BB-1193  through  BB- 
1203,  S/N  BB-1207  through  BB-inZ  S/N  BB- 
1314  AraaBh  BB-iaa«,  S/N  BL-IM  thraq^ 
BL-132,  and  S/N  BT-»V  and  Models  90a  and 
30M.W  aMaase  (S/N  FA-«  tim^  FA-180), 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  allow  continued  operatioo  to  the  ialeiim 
safe  life  limit  of  15,000  hours  for  the  lower 
forward  wing  attach  fitttoia.  accompUah  tike 
following: 

(a)  For  Model  3Q0LW  aiqrianeaw  upoB  the 
accamalattoa  a<  Haoo  hae»  time-iiMervice 
(TIS)  or  within  the  next  100  houza  US  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  modiiy  the  wing  wpar  attadoaent 
by  installing  Beech  Kit  Na  101-406a 

(b)  For  Model  300  airplanes,  upon  the 
accBsnulation  of  9,000  boon  TIS  or  within  tha 
next  100  hours  TIS  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  awdi^  the 
wing  spar  attaduaent  by  InstalUng  Beech  Kit 
No.  101-4060L 

(c)  Por  Modeit  Bzea  BaooC  and  BZOOrr 
airplaasa,  upon  the  accumotatimi  of  8,600 
hours  TB  or  wilhiB  the  next  100  hoais  US 
after  the  eOactlve  data  of  dm  AD.  whichever 
occurs  later,  me^fy  the  wii«  spar  attachment 
by  installing  Beach  Kit  Na  iai-405a 

Note:  SectioD  440-00  of  tha  Beech  200  aad 
300  saiias  "'"'"ttnunrt  manuals  *»"t»»<f«^ 
Informaliaa  lelatad  to  this  AD. 

((^  SfMcial  flight  pamiu  may  be  iaauad  in 
accotdanca  with  FAR  21.197  and  2U80  to 
operate  airplanes  to  a  location  where  the 
requiranenta  of  this  AO  can  be 
accompttaliedi 

(ej  Aa  aMamate  method  of  compBanoe  or 
ad|uatmaal  at  the  compfiaBoe  timae  that 
provides  an  equivalent  ieval  of  aaiaCy  amy  be 
approved  Iv  the  Manias.  WicUto  Aircraft 
Certification  Office,  FAA.  1801  Airport  Bead 
Room  lOa  Wichita,  Kansas  6720B.  Tha 
request  saeulo  be  lurwarded  tlkroumi  an 
apptopfiate  PAA  Meiutenauoe  fanpector, 
who  may  add  ooauBeata  aod  than  aend  it  to 
the  Maaagar.  Wkhita  Aiicnfl  CertificaticD 
OfRce. 

(f)  AM  peraoBs  afiadad  by  this  diiectlve 
may  obtain  the  service  kit  aad  ""'-*TnFnKT 
manual  inibimatioa  referred  to  herein  upon 


I  in  Kaaaaa  CHy,  Masoiai  on  JaaMsiy 
31,  lOOL 

Barry  DlClsaaals, 

Manager,  SmaS  Aaphate  Dindonle, 
Atavft  Cmtifkutia»  Service. 

[FR  Dee.n-38aiFyed  3-19-ei:  8:46  am) 


14CFRPart30 

[Oaeftal  Not.  W-C1-47-AO] 

Alrworthlnaaa  DIracthraa;  Baach 
Modala  1900  and  1900C  Alrplanaa 

AOfMCv:  Federal  Aviation 
Adminiatration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

tUMMARv:  This  notice  prapoaea  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  be  applicaUe  to  Beedi  Models 
1900  and  19CK)C  airplanes.  Tbe  proposed 
actioo  woidd  require  initial  and 
repetitive  visual  inspecti<xu  of  the 
engine  trusses  for  cracks  at  the  weld 
joints  and  the  installatioa  of 
reinforcement  doublers  on  these 
airplanes.  There  have  been  numerous 
reports  of  engine  truss  cracks  at  the 
weld  joints  on  the  affected  airplanes. 
The  actions  specified  in  this  proposed 
AD  are  intended  to  prevent  engine  truss 
failure  that  could  result  in  complete  loss 
of  the  engine  from  the  airplane. 
OATKS:  Comnento  must  be  received  on 
or  before  April  15. 1991. 
ADOanon;  Beedi  Service  Bulletin  (SB) 
No.  2196,  dated  September  1987,  and 
Beech  SB  No.  2255.  Revision  II,  dated 
December  1990.  that  are  discussed  in 
this  AD  may  be  obtained  fitmi  tha  Beech 
Aircraft  Corporation,  Commercial 
Service.  Department  52.  P.Ol  Box  aSi 
Widiila,  Kanaae  fl7201-00«:  Telephone 
(316)  070-7111.  TUa  information  aJeo 
may  be  examined  at  the  Rules  Dodcet  at 
the  address  below.  Send  comments  on 
the  proposal  In  triplicate  to  the  FAA, 
Central  Region,  Ofike  of  the  Aaaistank 
Chi^  CouaeeL  Attentioii:  Rulea  Docket 
No.  90-CE-47-AD,  room  1558, 601 E. 
12tii  Stareet.  Kansas  City.  Missouri  OilOft. 
Commento  amy  be  inepiscted  at  thia 
location  betareea  8  e  jn.  and  4  p  jb., 
Monday  throo^  Fkiday.  hottdays 
excepted. 

FOR  FUNTHU  OVOmWTION  CONTACT: 

Mr.  Don  fhrnphell.  Aerospace  Qigineer. 
Airfame  Branch,  Wkhita  Aircraft 
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Certification  Office.  1801  Ahport  Road. 

Room  100,  Mid-Continent  Airport, 

Wichita,  Kansas  67200:  Telephone  (316) 

946-4409. 

tUPPmiENTAIIV  INrOWIIATION; 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  AU 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  Hie 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  botii  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  witii  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

AvaUabilityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  die 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  90-CE-47-AD,  Room 
1558, 601 E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discusskm 

There  have  been  several  reports  of 
cracks  at  the  weld  joints  on  die  engine 
trusses  on  certain  Beech  Models  1900 
and  1900C  airplanes.  Cracking  has  led  to 
failure  of  individoal  trues  tubes  that 
resulted  in  structural  deficiency  of  the 
truss.  Recentiy,  Beedh  developed  an 
improved  engine  truss,  part  number 
(P/N)  116-O1002S-37  in  response  to  early 
indications  of  this  problem.  A 
subsequent  configuration  of  tbe  truss, 
identified  as  P/N  118-010025-121,  has 
been  developed  to  fociiitate 
manufachue.  The  P/N  118-910025-121 
truss  is  stmctnrally  equivalent  to  the 
P/N  118-010025-87  truss.  RecenUy. 
cracks  at  the  weld  jmnts  on  these 
improved  trusses  have  also  been 
reported. 

After  receiving  these  reports  of 
cracking  on  the  improved  trusses.  Beedi 
issued  Service  Bulletin  (SB)  No.  2255. 
Revision  D.  dated  December  1900.  that 
specifies  inspection  procedures  to  detect 


cracking  of  the  engine  trusses  at  the 
weld  joints  and  repair  or  replacement 
instructions  if  cracks  are  found  In 
addition.  Beech  SB  Na  2196,  dated 
September  1987,  q»ecifies  the 
installation  of  a  reinforcement  doubler 
on  those  airplanes  that  have  engine 
busses  P/N  114-910025-1  or  P/N  118- 
910025-1  installed.  Beech  LeUer  No.  52- 
86-1645,  dated  December  15, 1966.  also 
specifies  the  installation  of  the 
reinforcement  doublers.  The  FAA  has 
determined  that  if  the  requirements  of 
Beech  SB  No.  2255,  Revision  H,  dated 
December  1990,  and  Beech  SB  No.  2196, 
dated  September  1987,  are  followed 
there  is  a  reduced  possibility  of 
undetected  cracks  on  the  engine  trusses 
at  the  weld  joints. 

Since  the  unsafe  condition  described 
above  is  likely  to  exist  on  other 
airplanes  of  the  same  type  design,  the 
FAA  is  proposing  an  AD  that  would  be 
applicable  to  Beech  Models  1900  and 
1900C  airplanes.  It  would  require  the 
installation  of  a  reinforcement  doubler 
in  accordance  with  the  instructions  in 
Beedi  SB  No.  2196,  dated  September 
1987,  on  airplanes  that  have  engine  truss 
P/N  114-O1O025-1  or  P/N  118-910025-1 
installed.  This  requirement  would  not  be 
mandatory  if  the  doubler  had  been 
installed  in  accordance  with  Beech 
Letter  Na  52-86-1645,  dated  December 
15, 1966.  The  proposed  AD  would  also 
require  initial  and  repetitive  visual 
inspections  of  the  engine  trusses  for 
cracks  at  the  weld  joints  and,  if  crad(S 
are  found,  repair  or  replacement  in 
accordance  with  Beech  SB  No.  2255, 
Revision  II,  dated  December  1990.  on 
certain  Beech  Models  1900  and  lOOOC 
airplanes. 

It  is  estimated  that  225  airplanes  in 
the  U.S.  registry  will  be  affected  by  the 
proposed  AD  and  that  it  will  take 
approximately  19  hours  per  airplane  to 
accomplish  the  proposed  actions  at 
about  $40  per  hour.  Based  on  these 
figures,  die  total  cost  impact  of  die 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $17lj000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  die  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  detennined  that  tiiis  proposal 
would  not  have  sufficient  federalism 
implications  to  wcurant  the  preparation 
of  a  Federalism  Assessment 

For  the  reaaons  discussed  ebove,  I 
certify  that  Aie  ection  (1)  is  not  s  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR 11034.  Febiuary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant  - 
economic  impact,  positive  or  negetive, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  dreft 
regulatory  evaluation  prepared  for  tins 
action  has  been  placed  in  the  Rules 
Dodcet  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  un<ter  the  caption 
"Aoomsacs." 

List  of  Subjeds  to  14  CFR  Part  S9 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  30  of  the 
Fed»al  Aviation  Regulations  as  follows: 

PART  30    [AMENDEDl 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthoritr  40  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C  106(8):  and  14  CFR  IIJBB. 

S  30.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  flawing  new  AD: 

Beadi:  Docket  No.  gO-C&-(7-AD. 

Applicability:  Model  1900  liiplanes  (serial 
numbers  (S/N)  UA-2  and  UA-3);  and  Modd 
1900C  airplanes  (S/N  UB-1  through  UB-74. 
S/N  UC-1  through  UC-158,  and  S/N  UD-1 
through  UD-6),  certificated  in  any  category. 

Compliance:  Required  initiaDy  upon  the 
accumulation  of  1,700  hours  time^-aervice 
(TIS),  or  within  the  next  100  hoars  TIS, 
whichever  occurs  later,  al^er  tbe  effective 
date  of  this  AD,  unless  already  acooopliafaed, 
and  thereafter  as  indicated. 

To  detect  cracks  and  prevent  poesible 
failure  of  the  engine  truss  assembly, 
accomplish  the  following: 

(a)  If  engine  truss,  part  nmnber  (P/N)  118- 
910025-37  or  P/N  110-010025-121  is  instaBed. 
or  if  engine  trasa  P/N  114-010025-1  or  P/N 
118-010025-1  dtat  has  a  reinforcement 
doulrier  inccHporated  in  accordanoe  widi  the 
instnictiaoa  in  Beech  Service  BolJetin  2198, 
dated  September  IM7.  or  Beech  Letter  Na 
52-86-1645.  dated  December  15, 1986,  is 
installed,  inspect  the  engine  trusses  for 
cracks  at  the  weld  joints  in  accordance  with 
the  instructions  in  Beech  SB  2255,  Revision  D, 
dated  December  1900. 

(1)  U  no  cracks  are  found,  return  the 
airplane  to  service  and  reinspect  the  engiae 
tniaaes  at  interrala  of  600  hour  TIS  thaeafter. 

(2)  If  cracks  are  found  prior  to  furtlier 
flight  repair  the  cracked  engine  tiuas  in 
accoidance  with  the  instructions  is  Beech  SB 
2255,  Revision  D.  dated  December  1990,  or 
replace  the  cracked  engine  truss  with  a  new 
truss,  P/N  118-010025-37  or  P/N  118-010025- 
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121.  in  accordance  with  tha  inatnictiona  in 
Beech  SB  2255,  Reviaioo  D.  dated  December 
Ism,  and  reinspect  the  engine  truaaes  at 
intervale  of  600  houn  TIS  thereafter. 

Note:  Any  time  the  engine  ia  removed,  it  ia 
recommended  that  the  trusa  be  removed  and 
a  magnetic  particle  inspection  be  performed 
in  accordance  with  Beech  SB  2255,  Revision 
n.  dated  December  198a 

(b)  If  engine  tivaa,  P/N  114-ei002S-l  or 
P/N  118-«1002S-1  diet  doee  not  have  a 
doubier  faicorporated  in  accordance  with  the 
instractioDa  in  Beech  Service  BuUetin  2196, 
dated  September  1987,  or  Beech  Letter  No. 
52-68-1845,  dated  December  15, 1988,  ia 
inatalled.  inspect  the  engine  trusses  for  cracks 
at  the  weld  joints  in  accordance  with  the 
instructions  in  Beech  SB  2255.  Revision  n, 
dated  December  199a 

(1)  If  no  cracks  are  found,  install  a 
reinforcement  doubier  in  accordance  with  the 
instructions  in  Beech  SB  2196.  dated 
September  1987.  or  Beech  Letter  No.  52-86- 
1645,  dated  December  15, 1966,  and  reinspect 
the  reinforced  engine  trusses  at  intervale  of 
600  hours  TIS  thereafter. 

(2)  If  cracks  are  found,  prior  to  further 
flight  repair  the  cracked  engine  truss  in 
accordance  with  the  instructions  in  Beech  SB 
2255,  Revision  II,  dated  December  199a  and 
install  a  reinforcement  doubier  in  accordance 
with  the  instructions  in  Beech  SB  2196,  dated 
September  1987.  or  Beech  Letter  Na  52-86- 
1645,  dated  December  15, 1986;  or  replace  the 
cracked  engine  truaa  with  a  new  truss.  P/N 
118-910025-37  or  P/N  118-«10025-121  in 
accordance  with  the  instructions  in  Beech  SB 
2255,  Revision  n,  dated  December  199a  and 
reinspect  the  engine  trusses  at  intervals  of 
600  hours  TIS  thereafter. 

(c)  Special  flight  pennits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternate  method  of  compliance  or 
adfuatment  of  the  initial  or  repetitive 
compliance  timea  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Wichita  Aircraft  Certification 
OfBce,  1801  Airport  Road.  Room  la  Mid- 
Continent  Airport  Wichita.  Kanaas  6720a 
The  requeat  ahould  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Wichita  Aircraft  Certification 
Office. 

(e)  All  persona  affected  by  thia  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  the  Beech  Aircraft 
Corporation.  Commercial  Service, 
Department  52,  P.O.  Box  85,  Wichita,  Kansaa 
672O1-0085;  Telephone  (318)  876-7111:  or  may 
examine  these  doomients  at  the  FAA. 
Central  Regioa  Office  of  the  Assistant  Chief 
Counsel  Room  1558, 801 E.  12th  Street 
Kansas  Qty,  Missouri  64100. 


Issued  in  Kanaas  City,  Missouri  on 
February  4, 1901. 
|.  Robert  BdL 

Acting  Kf onager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  91-3921  Filed  2-19-01;  8:45  am] 
1 0001 4ai»-ia-« 


14CFRPart39 

[Doekal  Na  t1-NM-16-AD] 

AkwoflMnMS  DIractlvM;  BrttMi 
Aeraapac*  Vlacount  Modal  tlO  Sariaa 


AOKNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 


r:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Viscotmt  Model  810  series  airplanes, 
which  would  require  a  one-time  X-ray 
inspection  to  detect  incorrectly 
machined  door  operating  torque  shaft 
coupling  sleeves,  and  replacement  if 
necessary.  This  proposal  is  prompted  by 
a  report  of  the  rear  passenger  entrance 
door  upper  locking  claws  failing  to 
operate  due  to  the  complete  fractiue  of 
the  door  operating  torque  shaft  coupling 
sleeve  plug  end.  This  condition,  if  not 
corrected,  could  result  in  in-flight 
separation  of  an  entrance  or  emergency 
door  &x>m  the  airplane  and  subsequent 
decompression  of  the  passenger  cabin. 
DATES:  Comments  must  be  received  no 
later  than  April  8, 1991. 
AOOKCSSCS:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Motmtain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
le-AD,  1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056.  The  appUcable 
service  information  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian 
for  Service  Bulletins,  P.O.  Box  17414. 
Dulles  International  Airport. 
Washington,  DC  20041-0414.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Und  Avenue  SW.,  Renton.  Washington. 
Fen  RmTNBi  nwomumom  contact: 
Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 
SUPPLBMNTARV  MFOmiATMN: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  dupUcate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments'Bre  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-ie-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA),  in  accordance  with   • 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  all  British  Aerospace 
Viscount  Model  810  series  airplanes. 
There  has  been  a  recent  report  of  the 
rear  passenger  entrance  door  upper 
locking  claws  failing  to  operate  due  to 
the  complete  fractiue  of  the  door 
operating  torque  shaft  coupling  sleeve  . 
plug  end.  Further  investigation 
subsequently  revealed  that  the  sleeve 
was  incorrectly  machined.  This 
condition,  if  not  corrected,  could  result 
in  in-flight  separation  of  an  entrance  or 
emergency  door  from  the  airplane  and 
subsequent  decompression  of  the 
passenger  cabiiL 

British  Aerospace  has  issued  Viscount 
Preliminary  Technical  Leaflet  (PTL)  No. 
194,  Revision  1.  dated  December  1989, 
which  describes  procedures  for  a  one- 
time non-destructive  testing  (NDT)  X- 
ray  inspection  of  the  forward  passenger 
door  and  the  rear  entrance  and  rear 
emergency  doors  on  all  Model  810  series 
airplanes,  to  detect  incorrectly 
machined  door  operating  torque  shaft 
coupling  sleeves,  and  replacement  of  the 
sleeves,  if  necessary.  The  United 
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Kingdom  CAA  has  clasdfied  the  British 
Aerospace  PTL  as  mandatory. 

This  airplane  model  is  manufactured 
in  ttie  United  lOngdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  S  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  tiie 
United  States,  an  AD  is  proposed  which 
would  require  a  one-time  NDT  X-ray 
inspection  to  detect  incorrectly 
machined  door  operating  torque  shaft 
coupling  sleeves,  and  replacement,  if 
necessary,  in  accordance  with  the  PTL 
previously  described. 

It  is  estimated  that  one  airplane  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  6 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  the  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  of  U JS.  operators  is 
estimated  to  be  $240. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  nile"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  S«ibiects  ia  14  CFR  Part  39 

Air  Transportation,  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pnsnant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  99  of  the 
Federal  Aviation  Regulations  as  follows: 


PART  fW    CAMTMOED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulfaarity:  48  U.S.C  1364(a).  1421  and  1423; 
49  U.S.C.  10e(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 


14CFRPartM 

[Dodwt  Na  tO-NM-MI-AO] 

Airworlhlnaaa  Uractivaa:  Fokfcar 
Modal  F-2t  Sariaa  Airpianas 


139.18 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aatospaow  Applies  to  all  Viscount 
Model  810  series  airplanes,  certificated 
in  any  category.  Compliance  is  required 
as  indicated,  unless  previously 
accompUshed. 

To  prevent  in-fli^t  aeparation  of  an 
entrance  or  emergency  door  from  the  airplane 
and  subsequent  decompreaaion  of  the 
passenger  cabin,  accomplish  the  followring: 

A  Within  90  daya  after  the  effective  date 
of  thia  AD,  perform  a  non-destructive  testing 
(NDT)  X-ray  inspection  of  the  forward 
passenger  door,  and  of  the  rear  entrance  and 
rear  emergency  doors,  for  incorrectly 
machined  door  operating  torque  shaft 
coupling  sleeves,  in  accordance  with 
Viscount  Preliminary  Tedmical  Leaflet  (PTL) 
No.  194,  Revision  1,  dated  December  iQSa 

B.  If  iiKX>rrectly  machined  door  operating 
torque  shaft  coupling  sleeves  are  found,  prior 
to  further  flight  replace  the  sleeves  with 
correctly  machined  serviceable  parts  in 
accordance  with  Viscount  PTL  No.  194, 
Revision  1,  dated  December  1989. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Brandi.  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

NoiK  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch,  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch.  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  approrpiate 
service  documents  from  die  manufacturer 
may  obtain  copies  upon  request  to  British 
Aerospace,  PLC,  Litrarian  for  Service 
Bulletins.  P.O.  Box  17414.  Dulles  International 
Airport  Washington.  DC  20041-0414.  Theae 
doctmients  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1801  Lind  Avenue  SW., 
Renton,  Washington. 

Issued  in  Renton.  Waahington.  on  February 
5,1991. 

Leroy  A.  Keith. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  91-3827  Filed  2-l»-»l;  8:46  am] 

MJJNO  CODE  4S10-1S-M 


:  Federal  Aviation 
Adndnistration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

•UMMARv:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-28 
series  airplanes,  which  would  require 
removal  of  certain  rivets  from  the  cold- 
bonded  lap  joints;  visual  and  high 
frequency  eddy  current  inspections  to 
detect  cracks  and  damage  to  the  area 
adjacent  to  the  rivet  holes,  and  repair,  if 
necessary,  and  installation  of 
protruding-head  rivets.  This  proposal  is 
prompted  by  reports  of  disbonds  of  the 
fuselage  lap  joints.  This  condition,  if  not 
corrected,  could  result  in  reduced 
structural  integrity  of  the  fuselage. 
DATES:  Comments  mtist  be  received  no 
later  than  ^ril  6. 1991. 
ADDREsaES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Admhiistration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-^JM- 
291-AD,  1601  Lind  Avenue  SW..  Renton. 
Washhigton  98055-4056,  The  appUcable 
service  information  may  be  obtained 
firom  Fokker  Aircraft  USA,  Inc.,  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mark  Quam.  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FAA.  Northwest 
Moimtain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4058. 
SUPPLEaiENTARY  information: 

Interested  persons  are  invited  to 
participate  in  the  malcing  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  dupHcate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  fdkMing  date  for  comments  specified 
above  will  be  considered  by  the 
Admiiustrator  before  taking  action  on 
the  proposed  rule.  The  propoeals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Gjmmenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-291-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discusskm 

As  part  of  the  F-28  Aging  Aircraft 
Project  Fokker  conducted  inspections  of 
the  cold-bonded  longitudinal  fuselage 
lap  joints  on  the  Fokker  Model  F-28 
series  airplanes.  Disbonds  were 
discovered,  but  none  of  the  lap  joints 
required  immediate  repair.  However, 
prolonged  operation  with  large  areas  of 
disbonded  lap  joints  can  eventually 
result  in  corrosion,  delamination,  and 
fatigue  cracks  in  the  lap  joints  and 
subsequent  lap  joint  failure.  This 
condition,  if  not  corrected,  could  result 
in  reduced  structural  integrity  of  the 
fuselage. 

Fokker  has  issued  Service  Bulletin 
F28/53-10g,  dated  October  24, 199a 
which  describes  procedures  to  remove 
certain  rivets  from  the  cold-bonded  lap 
joints;  to  perform  both  visual  and  high 
frequency  eddy  current  (HFEC) 
inspections  to  detect  cracks  and  damage 
to  the  areas  adjacent  to  the  rivet  holes, 
and  repair,  if  necessary;  and  to  install 
protruding-head  rivets.  The 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  of  the 
Netherlands,  has  classified  this  service 
bulletin  as  mandatory,  and  has  issued 
Airworthiness  Directive  BLA  No.  90-126 
addressing  this  subject 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  type  certificated 
in  the  United  States  under  the 
provisions  of  {  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  asreement 

Since  this  condition  isukely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  the  removal  of  certain 
cold-bonded  lap  joints  rivets;  visual  and 
HFEC  inspections  to  detect  cracks  and 
damage  to  the  areas  adjacent  to  the 
rivet  holes,  and  repair,  if  necessary;  and 


the  installation  of  protruding-head 
rivets,  in  accordance  with  the  service 
bulletin  previously  described. 

There  are  currently  no  airplanes  of 
U.S.  registry  that  would  be  affected  by 
this  AD.  However,  should  one  be 
imported  and  placed  on  the  U.S. 
Raster,  it  would  take  approximately 
435  manhours  per  airplane  to 
accomplish  the  required  actions,  and  the 
average  labor  cost  would  be  $40  per 
manhour.  The  estimated  cost  for 
required  parts  is  $200.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
would  be  $17,400  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AndMMlty:  48  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.09. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


Fokker  Applies  to  Model  F-28  seriet 

airplanes:  Serial  Numbers  11003  through 
11013, 11901,  and  11992;  certificated  in 
any  category.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  reduced  structural  integrity  of 

the  fuselage,  accomplish  the  foUowlQg: 

A,  WitlUn  one  year  after  the  effective  date 
of  this  AD,  remove  the  cold-bonded  lap  joint 
rivets,  and  perform  detailed  visual  and  high 
frequency  mldy  current  inspections  to  detect 
cracks  and  damage  to  the  areas  adjacent  to 
the  rivet  holes,  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F28/53-109.  dated  October 
24,199a 

1.  If  no  cracks  or  damage  is  found,  prior  to 
further  flight  install  %i«-inch  protruding-head 
rivets  in  accordance  with  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

2.  If  cracks  or  damage  Is  found,  prior  to 
further  flight  repair  and  install  yi«-incb 
protruding-head  rivets  In  accordance  with  the 
Accomplishment  Instructions  of  the  service 
bulleUn. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardixation  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch,  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  wnll  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch.  ANM-113. 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Fokker 
Aircraft  USA  Inc.,  1199  North  Fairfax  Street 
Alexandria,  Virginia  22314.  These  documents 
may  be  examined  at  the  FAA  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton, 
Washington. 

Issued  in  Renton,  Washington,  on  February 
5,1991. 

Laray  A.  Keith, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  91-^923  Filed  2-19-91;  8:45  am] 
WLUNO  COOe  4S1S-1S-4I 


14  CFR  Part  39 
[Docket  Na  SI-ANE-OS] 

AlrwortMrwM  DIractivM;  Q«rMral 
Electric  Company  (QE)  CF6-4S/-50 
Seriaa  TurtMfan  Englnat 

AOCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Notice  of  proposed  rulemaking 
(NPRM). 

tUMMAllY:  This  notice  proposes  to  adopt 
a  new  airworthiness  dh«ctive  (AD), 
applicable  to  GE  CF6-45/-50  series 
turbofan  engines,  which  woiild  require 
rework  of  the  fan  rotor  stage  1  disk 
platforms.  This  proposal  is  prompted  by 
twelve  uncontained  failures  of  fan  rotor 
stage  1  disk  platforms.  This  condition,  if 
not  corrected,  could  result  in  an 
uncontained  engine  failure. 
dates:  Comments  must  be  received  no 
later  than  March  25, 1991. 
AODRESSes:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to  the  FAA, 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-ANE-03, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803-5299,  or  may  be 
delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  may  be  inspected  at  the 
above  location  in  Room  311.  between 
the  hours  of  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

The  applicable  engine  manufacturer's 
service  bulletin  may  be  obtained  fi'om 
General  Electric  Aircraft  Engines,  CF6 
Distribution  Cleric,  Room  132,  111 
Merchant  Street  Cincinnati,  Ohio  45246, 
or  may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  Room  311, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803-5299. 

FOR  PURTHER  INFORMATION  CONTACT: 

Thomas  Boudreau,  Engine  Certification 
Branch,  ANE^142.  Engine  Certification 
Office,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  FAA,  New 
England  Region,  12  New  England 
Executive  Park,  Biu-lington. 
Massachusetts  01803-5299;  telephone 
(617)  273-7096. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
smnmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
{wstcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-ANE-03."  The 
postcard  will  be  date/time  stamped  and 
retiimed  to  the  commenter. 

Discussion 

There  have  been  twelve  failures  of  the 
fan  rotor  stage  1  disk  platform  where 
penetration  of  the  fan  stator  case 
occurred.  Three  of  these  failures 
resulted  in  fan  cowl  penetrations,  and 
debris  bom  one  failure  punctured  a 
hydraulic  line,  impairing  the  operation 
of  the  aircraft  nose  landing  gear. 

Certain  fan  rotor  stage  1  disk 
platforms  have  an  improper  forward 
hook  radius  which  results  in  a  stress 
concentration  at  the  platform  hook 
comers.  The  initiation  of  cracks  in  the 
forward  hook  has  been  attributed  to  this 
stress  concentration  in  conjunction  with 
corrosion  pitting.  This  condition,  if  not 
corrected,  could  result  in  an 
uncontained  engine  failure. 

The  FAA  has  reviewed  and  approved 
GE  CF6-50  Service  Bulletin  (SB)  72-909, 
Revision  1.  dated  December  9, 1988, 
which  describes  a  rework  of  the  fan 
rotor  stage  1  disk  platform  including  an 
application  of  a  protective  coating. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  this  same 
type  design,  an  AD  is  proposed  which 
would  require  rework  of  the  fan  rotor 
stage  1  disk  platforms  in  accordance 
with  the  service  bulletin  previously 
described. 

There  are  approximately  517  GE  CF6- 
45/-50  series  engines  of  the  aftected 
design  installed  on  aircraft  of  U.S. 
registry  which  would  be  affected  by  this 
AD.  It  is  estimated  that  it  would  take 
approximately  19  manhours  per  engine 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  workhour.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $392,920. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 


12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  A  copy  of  the 
draft  evaluation  prepared  for  this  action 
is  contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safefy,  Safefy. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authorify 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  proposed  to  amend  14  CFR  part 
39  of  the  Federal  Aviation  Regulations 
(FAR)  as  follows: 

PART39-(AMENDED] 

1.  The  authorify  citation  for  part  39 
continues  to  read  as  follows: 

AudMiity:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

S  39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

General  Electric  Company:  Applies  to 

General  Electric  Company  (GE)  CF6-45/- 
50  series  engines  installed  on,  but  not 
limited  to.  Airbus  A300,  Boeing  747,  and 
McDonnell  Douglas  DC-10-15  and  DG- 
10-30  aircraft. 
Compliance  is  required  at  the  next  engine 
shop  visit  or  within  24  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first  unless  previously  accomplished. 

To  prevent  uncontained  engine  failure, 
accomplish  the  following: 

(a)  Rewoik  fan  rotor  stage  1  disk  platforms. 
Part  Numbers  9073M42G02. 9073M42G04, 
9073M42G06,  g073M42G07,  and  9073M42Gia 
in  accordance  with  the  Accomplishment 
Instructions  in  GE  CF8-S0  Service  Bulletin 
72-009,  Revision  1,  aated  December  9, 198& 

(b)  For  the  purpose  of  this  AD,  an  engine 
shop  visit  is  defined  as  the  induction  of  the 
engine  into  a  shop  for  maintenance. 

(c)  Aircraft  may  l>e  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(d)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airwortliiness  Inspector,  an  alternate  method 
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of  iiiiiiH I  wUk  «m  niiihwuiiti  of  thto 

ADor«d|1— t>l>th»ooiBpUtiiai«— 
•pMMUd  IB  Ihto  AD  aqr  b*  ap^tovwi  by  tlw 
MuMfar.  Bi!«tM  CMtifitttkm  OfBoo.  Ba|lm 
and  hopalte  Dtawtonl*.  Aircraft 
C«tiflcalk«  Sonrloa.  FAA.  U  Maw  England 
Enacutiw  Puk,  Borlbigtoa.  MasaachuMtts 

All  ponooa  aliBctad  by  thia  diractiva  who 
hav*  Mt  ah— dy  racalvad  ^  apptoyiiate 
aanrloa  doovBaoiafraB  dka  niaiwfactuiai 
may  obtaim  copiaa  apoa  nquaat  to  Gaoaral 
Elacfcte  Aiwwft  Bagliiia,  CP»  Diatribattoa 
Owk.  Roo»  m.  m  llawbant  Straat 
OndnBati.  Ohio  4SMIi  Thaaa  docttaMnta 
may  ba  axamiaad  at  tha  FAA.  Naw  England 
Rogion,  OfBca  of  tha  Aaalstant  CUef  ComaeL 
U  Naw  Bnpawd  BxacuUva  Park,  Bnnington, 
Maaaachaaatta  OiaOB-KW. 

laaoad  in  Borilngtoa  Maaaacfauaetts,  on 
January  28, 1901. 
|KkA.8aki. 

Manager,  EnffiwandPmpelltrDinctorata. 
AJnraft  CutiflcaUon  Service. 
(PR  Do&  91-9826  FUad  a-19-«l:  8:43  am] 
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EtocMc  CompMiy  (QE)  CF-MC2  S«rlM 
Turbofan  EnghMs 


n  Federal  Aviation 
Adminiatration  (FAA).  DOT. 

action:  Notice  (rf  proposed  rulemaking 
(NPRM). 


r:  Thia  notice  propoaea  to  adopt 
a  new  airworthiness  directive  (AD], 
applicable  to  GE  CF6-80C2  series 
turbofan  engines,  which  would  require 
initial  and  repetitive  inspections  to 
detect  fuel  manifold  leak.  The  proposed 
AD  would  also  require  the  replacement 
of  affected  fuel  manifold  systems  wi& 
an  improved  design.  This  proposal  is 
prompted  by  the  failure  of  a  hiel 
manifold  weld  Joint  This  conditirai.  if 
not  corrected,  could  result  in  an  engine 
fire. 

DATn:  Comments  most  be  received  no 
later  tfian  April  8, 1901. 

AOOMStO:  Comments  on  the  proposal 
may  be  aaifed  in  duplicate  to  the  FAA. 
New  Englaiid  Region.  Office  of  the 
Assistant  Cbief  CoaaeL  Attn:  Rules 
DockH  Na  M-ANE-04, 12  New  Eiq^and 
Execotive  Pfeik,  Buriington. 
Massachusetts  01803-5299,  or  may  be 
delivered  in  duplicate  to  Room  Sll  at 
the  above  addnss. 

Comraants  may  ba  hispectad  at  the 
above  location  in  Room  311.  between 
tha  houia  of  •  ajB.  and  4:30  pja, 
Monday  tfaioagb  FMday.  except  federal 
holidays. 


Tka  appticabia  senrlca  inlbnnation 
may  ba  ootainad  bom  Ganaral  Elactric 
Aircraft  Bigiiias.  CFB  Distribution  Clerk. 
Room  132,  111  Merchant  Street, 
Cindnnati.  Ohio  4S24e,  or  may  be 
examined  at  tha  FAA.  New  England 
Region.  OfBca  of  tha  Assistant  Chief 
Counsel  12  New  England  Executive 
Park.  Burlington.  Massachusetts  01803- 
5290. 


ITWN  contact: 

llionias  Boudreau.  Engine  Certification 
Branch.  ANE-142,  En^bne  Certification 
Office.  Engine  and  Propeller  Directorate. 
Aircraft  Certlflcatlon  Service.  FAA.  New 
En^and  Region,  12  New  En^and 
Executive  Paric  Bnriington. 
Massachusetts  01803-6299;  telephone 
(617).  273-7096. 

bterested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  sudi 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  idBDtiSy  the  rules  docket  number 
and  be  submitted  in  duplicate  to  the 
address  ^tecifled  above.  All 
communications  received  on  or  before 
the  dosing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contaiaed  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regidatory,  economic, 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  aftv  the  dosing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  thia  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-ANE-04."  The 
postcard  will  be  date/ time  stamped  and 
returned  to  the  commenter. 


There  has  been  one  failure  of  a  fuel 
manifold  due  to  an  incomplete 
penetration  of  a  weld  Joint  Further 
investigation  revealed  that  certain  fuel 
manifold  systems  may  have  incomplete 
weld  Joints  which  could  subsequentiy 
result  in  cracking  and  fuel  leakage,  lids 
condition,  if  not  corrected,  could  result 
in  an  engine  fire. 

The  FAA  has  reviewed  and  approved 
GE  CF0-WC2  Sendee  Bulletin  (SB)  73- 


IIS,  dated  DeoeiriMr  5. 199a  which 
describes  inspection  procedures  to 
detect  fuel  manifold  leaks.  Also,  the 
FAA  has  reviewed  and  approved  GE 
CF6-80C2  SB  73-114,  Revision  1,  dated 
December  6, 1900.  which  describes 
procedures  for  installing  improved  fuel 
manifold  systems. 

Since  this  condition  is  likriy  to  exist 
or  develop  on  other  engines  ot  this  same 
type  design,  an  AD  is  proposed  whidi 
would  require  repetitive  inspections  to 
detect  fud  manifold  system  leaks,  in 
accordance  with  CF6-«)C2  SB  73-115. 
Also,  tha  proposed  AD  would  require 
replacement  of  affected  fuel  manifold 
systems  with  an  improved  design,  in 
accordance  with  CFB-80C2  SB  73-114. 
Revision  1. 

There  are  ai^roximately  128  GE  CF3- 
80C2  series  en^es  of  the  affected 
design  installed  on  aircraft  of  U.S. 
registry  which  would  be  affected  by  this 
AD.  It  is  esthnated  that  it  would  take 
approximately  1  manhour  per  engine  for 
each  inspection,  that  each  engine  would 
require  8  inspections,  and  that  the 
average  labor  cost  would  be  $40  pet 
manhour.  Also,  it  is  estimated  diat  it    . 
would  cost  $12,000  per  engine  to  replace 
affected  fuel  manifold  systems.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be$l,578.96a 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  resp<msibilities  among  the 
various  levds  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  suffident  federalism 
implications  to  warrant  tiie  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  diis  proposed  regulation  (1] 
is  not  a  "major  rale"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  tiie  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034.  February 
28, 1979);  and  (3)  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  A  copy  of  the 
draft  evaluation  prepared  for  this  action 
is  contained  in  tha  Rules  Docket  A  copy 
of  it  may  ba  obtained  from  tha  Rules 
Docket 

List  of  Subjects  fai  14  CFR  Part  39 

Air  tranaportatloo.  Aircraft.  Aviatioa 
safety,  Safety. 
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Hie  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  proposes  to  amend  14  CFR  part 
39  of  the  Federal  Aviation  Regulations 
(FAR)  as  follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  ^art  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-^9. 
January  12. 1983);  and  14  CFR  11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

Ganaral  Electric  Company:  Applies  to 
General  Electric  Company  (GE]  CF&- 
80C2  series  turbofan  en^es  installed  on, 
but  not  limited  to.  Airbus  A300  and  A310. 
Boeing  747  and  767,  and  McDonnell 
Douglas  MD-11  aircraft 

Compliance  is  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  engine  fire,  accomplish  the 
following: 

(a)  Visually  inspect  left-hand  fuel 
manifolds.  Part  Numbers  (P/N)  1303M31G06, 
1303M31G07.  and  1303M3lG0e,  and  right- 
hand  fuel  manifolds,  P/N  1303M32G06, 
1303M32G07,  and  1303M32Goe,  in  accordance 
with  the  Accomplishment  Instructions 
contained  in  GE  CFe-80C2  Service  Bulletin 
(SB)  73-115,  dated  December  5, 1990.  as 
follows: 

(1)  Inspect  the  engine  drain  mast  for  fuel 
leakage  every  day  of  operation,  after  the 
effective  date  of  this  AD. 

(2)  Inspect  the  circumferential  fuel  supply 
manifold  at  the  next  scheduled  core  cowl 
opening  after  the  effective  date  of  this  AD, 
and  every  scheduled  core  cowl  opening 
thereafter,  but  no  later  than  500  hours  time- 
in-service  since  the  last  inspection. 

(3)  Remove  from  service  prior  to  further 
flight  any  fuel  manifold  that  exhibits  leakage, 
and  replace  with  a  serviceable  part. 

(b)  Replace  left-hand  fuel  manifolds,  P/N 
1303M31G06. 1303M31G07.  and  1303M31G08. 
with  left-hand  fuel  manifold;  P/N 
1303M31G10,  and  replace  right-hand  fuel 
manifolds,  1303M32GOe,  1303M32G07.  and 
1303M32G08,  with  right-hand  fuel  manifold. 
P/N  13Q3M32G10,  in  accordance  with  the 
Accomplishment  Instructions  of  GE  SB  73- 
114,  Revision  1,  dated  December  6, 1990,  at 
the  next  engine  removal,  after  the  effective 
date  of  this  AD.  but  no  later  than  June  30, 
1993. 

(c)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(d)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  an  alternate  method 
of  compUance  with  the  requirements  of  this 
AD  or  adjustments  to  the  compliance  times 
specified  in  this  AD  may  be  approved  by  the 
Manager,  Engine  CertiHcation  Office,  Engine 
and  Propeller  Directorate,  Aircraft 


Certification  Service,  FAA.  12  New  England 
Executive  Park.  Buriington.  Massachusetts 
01803-6299. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  frt>m  the  manufacturer 
may  obtain  copies  upon  request  to  General 
Electric  Aircraft  En^es,  CF6  Distribution 
Clerk,  Room  132,  111  Merchant  Street 
Cincinnati,  Ohio  45246.  These  documents 
may  be  examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief  Counsel, 
12  New  England  Executive  Park,  Burlington, 
Massachusetts. 

Issued  in  Burlington,  Massachusetts,  on 
January  30, 1991. 
Jack  A.  Sain. 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc.  91-3925  FUed  2-19-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-30022S8;  FRL-388fr4] 

RIN  2070-AC18 

Paaticide  Toiarancea  for  Procymidone; 
Relaauanca  of  Propoaal 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  Reissuance. 

8UMMA1IY:  In  the  Federal  Register  of 
Febroary  6. 1991  (56  FR  4772),  EPA 
issued  a  proposed  rule  to  establish  a  4- 
year  time-limited  tolerance  for  residues 
of  the  fungicide  procymidone,  N-(3,5- 
dichlorophenyl)-l,2- 
dimethylcydopropane  1,2- 
dicarboximide,  in  or  on  the  raw 
agricultural  commodity  (RAG)  wine 
grapes  grown  prior  to  January  1, 1990,  at 
7.0  parts  per  million  (ppm).  Due  to  an 
inadvertent  error  in  transmitting  the 
document  from  EPA  to  the  OfRce  of  the 
Federal  Register  for  publication,  certain 
late  revisions  to  the  document  signed  by 
the  Director,  Office  of  Pestidde 
Programs,  on  January  31, 1991,  were  not 
reflected  in  the  docimient  published  in 
the  Federal  Register.  To  correct  this 
error,  EPA  is  reissuing  the  proposed  rule 
in  its  entirety.  A  new  30-day  comment 
period  is  started  by  this  reissuance. 
dates:  Comments,  identified  by  the 
document  control  number  [OPP- 
300225B],  should  be  received  on  or 
before  March  22, 1991. 
AOORESSES:  By  mail,  submit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H-7506C),  Office  of 


Pestidde  Programs,  Enviromnental 
Protection  Agency,  401 M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  246,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA 
22202. 

Information  submitted  as  comments 
concerning  this  dociunent  roiy  be 
daimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comments  that  do  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  CBI  may  be 
disclosed  publidy  by  EPA  without  prior 
notice.  All  writien  comments  will  be 
available  for  pubUc  inspection  in  Rm. 
246  at  the  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT  By 

mail:  Susan  Lewis,  Product  Manager 
(PM)  21,  Registi-ation  Division  (H7505C), 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  227, 
CM  #2, 1921  lefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703-557-1900). 

SUPPLEMENTARY  INFORMATION:  On  April 
13, 1990,  Sumitomo  Chemical  Co.,  Ltd., 
345  Park  Ave.,  New  York,  NY  10154, 
submitted  a  pesticide  petition,  PP 
OE3859,  proposing  the  establishment  of 
a  tolerance  for  the  residues  of  the 
fungicide  procymidone  in  or  on  the  raw 
agricultural  commodity  wine  grapes  at  5 
ppm  and  to  immediately  establish  an 
interim  tolerance  of  7  ppm,  for  1  year. 
Tolerances  and  exemptions  from 
tolerances  for  residues  of  pesticide 
chemicals  in  or  on  raw  agricultural 
commodities  are  established  by  EPA 
pursuant  to  section  406  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA) 
(21  U.S.C.  301  et  seq.). 

I.  Introduction 

In  the  Federal  Register  of  September 
25, 1990  (55  FR  39171),  EPA  issued  an 
advanced  notice  of  proposed  rulemaking 
(ANPR)  for  procymidone  to  solicit 
comment  on  its  preliminary  assessment 
of  the  risk  posed  by  procymidone 
residues  in  imported  wine,  its  planned 
course  of  action,  and  several  key 
scientific  and  policy  questions  raised  by 
the  request  for  tolerance.  After 
considering  the  comments  received  on 
the  ANPR  and  following  further  review 
of  the  data  submitted  by  Sumitomo.  EPA 
is  in  this  document  proposing  to 
establish  a  time-limited  tolerance  on 
wine  grapes.  This  nroposed  tolerance 


F»dw«l  Rtj^atm  /  Vol  Sft  No.  34  /  Wednetday.  Febroaqr  20,  1901  /  Propcwed  Rales 


hat  two  noaditioiw  plaoed  on  ifc  (1)  tha 
toleranco  will  only  b«  effocdvs  for  4 
yews,  and  (2)  ttia  tolMaaoe  will  only 
apply  to  wino  frapca  grown  io  1880  or 
before. 

n.  Sdanoa  nndings 

A.  Summary  of  Studies 

The  data  iiriMnittad  in  the  petition  and 
other  relevant  material  have  been 
evaluated  The  t(»dcok>gical  data 
coiuidered  in  nq>port  of  the  tolwances 
include: 

1.  A  dirooic  feeding  and 
carcinogenicity  study  in  ratrfed  fK  100. 
30a  1.00a  or  2,000  ppm  in  the  diet 
Enlarged  cells  in  the  liver  were  seen  in 
both  sexes  at  1,000  and  2,000  ppm,  and 
increased  liver  weights  were  found  in 
females  fed  lUUO  ppm  and  in  both  sexes 
fed  2.000  ppm.  A  conservative  approach 
was  used  to  establish  the  lowest  effect 
level  (LEL)  because  an  inadequate 
number  of  males  were  available  for 
evaluation  at  termination  in  each  of  the 
100  and  SOO  ppm  groups.  Although  body 
weight/liver  effects  were  not  seen  at 
eirht-r  the  100  or  300  ppm  doses,  the  LEL 
was  estaMished  at  300  ppm.  The  study 
was  sufficient  to  establiali  a  NOEL  of 
100  ppm  (54)  mg/kg/day)  for  chronic 
effects  otfier  than  cancer.  There  was  a 
dose-related  increased  incidence  of 
testicular  interstitial  call  tamors  and 
hyperplasia  at  tha  14)00  and  ZOOO  ppm 
dietary  levels.  There  was  also  an 
increased  incidenca  of  ovarian  stromal 
hyperplasia  and  pitoitaiy  adenomas  at 
2,000  ppm  in  femalaa. 

2.  A  cardnogenkity  stndy  in  mice  fed 
a  aa  100, 30a  and  14100  ppm  in  the  diet 
There  were  increases  in  the  incidence  of 
hepatocallttlar  adenomas  and 
carcinomas,  as  well  as  the  combination 
of  the  two,  in  both  treated  males  and 
females.  However,  these  increases  were 
not  always  dose  related  or  statistically 
significant,  and  most  were  within  the 
range  of  reported  historical  contrd  data 
for  each  category.  Of  the  four  dose 
groups  tested,  all  treated  male  groups 
showed  an  increase  in  adenomas,  while 
increased  carcinomas  were  found  in  100^ 
30a  and  U30O  ppm  aialas:  increased 
adenomas  and  combined  adenomas/ 
carcinomas  were  noted  in  300  and  IJOOO 
ppm  females.  There  was  also  an 
increase  in  the  incidence  of 
hepatoblastomas  (observed  in  male 
groups  only)  at  300  and  UXO  ppm. 
Hepatoblastomas  have  been  classified 
by  the  National  Cancer  Institute,  the 
National  Toxicology  Program,  and  the 
National  Center  for  Toxicological 
Research  as  a  variant  of  Iwpatocellular 
carcinoma.  Tha  combined  incidence  of 
adenomas/cardnomas/blastomas  was 
Increased  In  aO  treated  male  groups. 


Although  the  aniaials  in  diis  study  could 
possibly  have  tolerated  hi^er  doses  of 
procymidone.  the  risk  estimate  itself 
would  not  likely  be  altered  significantly. 
Therefore,  repeating  this  stikly  is  not 
'  necessary. 

3.  A  6-month  subchronic  study  in 
dogs.  Dogs  were  administered  dosa 
levels  (tf  a  2a  lOa  and  SOO  mg/kg/day 
(capsule).  The  NOEL  is  100  mg/kg/day. 
Tha  LEL  is  500  mg/kg/day  based  on 
increased  incidence  cl  emesis  (both 
sexes],  diarrhea  (females),  elevated 
alkaline  phosphatase  levels  (both 
sexes),  and  increased  BUN  (males).  Data 
on  the  stability  and  purity  of 
procymidone  used  in  this  study  are 
currently  under  review. 

4.  A  developmental  toxicity  study  in 
rabbits.  The  highest  dosa  tested  (1.000 
mg/kg/day)  was  a  limit  dose  (the 
highest  dose  that  is  practical  to  test  in 
laboratory  animals).  Treatment  did  not 
induce  maternal  toxicity  at  any  level 
nor  was  any  developmental  toxicity 
evident.  The  NOEL  is  greater  than  1,000 
mg/kg/day. 

5.  A  developmental  toxicity  study  in 
rats.  The  dose  levels  were  not  high 
enough  to  make  an  adequate  assessment 
of  the  potential  for  developmental  and/ 
or  maternal  toxicity.  There  was  no 
evidence  of  maternal  toxicity  at  any 
dosage  level  (30, 100,  or  300  mg/kg/day 
delivered  in  com  oil  via  gavage).  liere 
was  also  no  evidence  of  treatment- 
related  developmental  toxicity  at  any 
dose  leveL 

6.  A  reproductiva  toxidty  study  in  rats 
fed  0,  sa  250  and  750  ppm  in  the  diet  [0, 
2.5. 12.5  and  37 J(  mg/kg/day).  Data  on 
the  microscopic  findings  for  the  low- 
and  mid-dose  groups  were  not  provided. 
Systemic  toxicity  was  observed  in 
adults  and  pups  at  250  ppm  and  above 
in  the  form  of  decreased  body  wei^t 
gain  and  food  consiunption  (statistically 
significant  in  the  hl^>-dosa  group), 
increased  absolute  and  relativs  liver 
weights  in  males,  increased  testes 
we^ts  and  combined  and  adjusted  and 
testes  volume,  along  with  decraases  in 
pup  prostate  and  epidldymal  absolute 
and  relative  wei^ts.  Macroscopic  and 
microscopic  changes  ware  observed  in 
the  liver  and  male  external  genitaUa 
(data  were  availabte  only  on  the  high- 
dosa  group).  At  this  tlma,  ndther  a 
NOEL  nor  a  LEL  has  been  established. 

7.  Mutagenicity  tests.  Procymidone 
has  been  tested  in  tavaral  mutagenicity 
studies,  but  all  of  these  have  been 
classified  by  EPA  as  unacceptable 
because  of  various  serious  deficiencies 
in  methodology.  All  studies  appear,  on 
the  surface,  to  be  negative 

8.  General  metabolism  study  in  rata 
and  mica.  Althou^  this  study  provided 


useful  information  on  procymidone,  it 
did  not  satisfy  all  of  the  EPA  data 
requiremente  for  a  metabolism  study.  In 
both  rata  and  mica,  a  single  dose  of  100 
mg/kg  was  readily  absorbed  from  the 
gastrointestinal  tract  and  distributed  to 
all  tissues  examined.  Absorptton 
appeared  to  be  slightly  faster  in  mice 
than  rats,  whereas  availabte  data 
indicated  that  distribution,  metabolism, 
and  excretion  were  comparaUe 
between  rate  and  mice.  Both  species 
metabolized  procymidone  extensively, 
so  that  within  48  hours  of  adnJnistratioa 
only  minor  quantittes  of  the  parent  were 
excreted  in  urine  and  feces. 

9.  Additional  studies.  Studies  in  mice 
and  rats  demonstrate  that  procymidone 
is  capable  of  increasing  serum 
testosterone  and  luteinizing  hormone 
levels  and  that  if  has  weak  binding 
affinity  for  androgen  receptors  on  rodent 
prostate. 

B.  Peer  Review 

The  Health  Effecta  Division  Peer 
Review  Committee  of  the  Office  of 
Pesticide  Programs  carried  out  a  weight- 
of-the-evidence  review  of  all  relevant 
data  and  concluded  to  dassify 
procymidone  as  either  Group  Bb- 
Probable  Human  Carcinogen  or  Group 
C-Po8sible  Human  Carcinogen. 

The  Bi  classification  was  based  on  the- 
Btatistically  significant  increasing  trend 
and  pair-wise  increase  in  interstitial  cell 
adenomas  in  male  rats,  pituitary 
adenomas  in  famala  rats,  and  Uver 
adenomas  and  comblnad  adenomas/ 
carcinomas  in  female  mice. 
Additionally,  a  rare  variant  of 
hepatocellular  carcinoma, 
hepatoblastoma,  had  a  significant  trend 
in  mala  mice.  The  hepatoolastoma  rata 
at  the  top  dose  was  w^  outside  the 
historical  control  range.  While  dia  tomor 
incidences  in  mice  were  not  greatly 
elevated,  the  effiscto  were  seen  at  doses 
well  below  an  adequate  top  dose.  The 
available  evidence  for  a  mechanism 
involving  altered  hormonal  influences 
was  not  conclusive. 

The  C  classificatloo  was  supported  by 
the  same  evidence  as  above  but  with  a 
different  consideratioa.  Aldtough  diere 
were  significant  Increases  Jn  tumors  in 
two  species  (bodi  sexes  of  rat  and  In 
female  mouse),  these  were  primarily 
benign.  The  one  malignant  tumor, 
hepatoblastoma  in  male  mice,  occurred 
with  a  sipiificant  poaidva  trend,  but 
was  not  significantly  incraasad  tai  a  pair- 
wise  conqMrison  with  conttola.  Also,  tha 
hepatoblastomas  were  late  occoiting. 
The  female  mouse  liver  tnmon 
(adenomas)  were  found  only  at  the 
highest  dose.  The  combined  female 
mouse  tumor  incidence,  consisting 
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mainly  of  benign  tumors,  was  just 
outside  historical  controls.  The  foaiale 
nt  pituitary  tumora  wen  benign  and 
considered  common  in  aging  rats.  There 
was  a  lack  of  support  frtnn  genotoxic 
evidence  and  structural  activity 
relation^p  considerations.  Although 
evidence  involving  altered  honaooal 
influences  was  not  conclusive,  this 
mechanism  was  considered  possible, 
and  additional  studies  are  encouraged. 

A  low-dose  extrapolation  model 
applied  to  the  experimental  animal 
tumor  data  was  overwhelmingly 
recommended  by  die  Peer  Review 
Committee  for  quantification  of  human 
risk  (Q*)  (upper-bound  estimate  of 
potency]  regardless  of  the  classification. 

C  Science  Advisory  Panel 

On  November  30, 1990,  the  Science 
Advisory  Panel  (SAP)  reviewed  the  Peer 
Committee  recommendations.  The 
finding  of  tumor  formation  at  one  site  in 
one  sex  of  one  species  (testicular 
interstitial  cell  tumors  in  male  rats)  in 
one  study  was  considered  by  the  Panel 
to  Justify  indusion  in  Category  C  a 
possible  human  carcinogen.  Although 
the  Panel  recognized  that  the  data 
submitted  did  not  meet  all  EPA  data 
requirements,  the  Panel  believed  that 
there  was  suffident  data  to  condnde 
"that  the  hazards  fixnn  exposure  to 
procymidone  residues  in  wine  at  the 
concentrations  measured  by  FDA  are 
limited."  Accordingly,  die  panel 
concurred  with  EPA's  prelLminary  risk 
assessment  "diat  die  healdi  risks  to 
consuiiien  of  wine  containing  residues 
of  procynddmie  at  die  concentrations 
found  in  the  FDA  surveys  are  low." 
Nonedieless,  because  of  the  failure  of 
the  data  to  meet  all  requiremente,  the 
Panel  concluded  there  was  an 
"untenable  degree  of  uncertainty" 
regarding  the  risk  assessment  which 
required  that  some  stu<fies  be  repeated 
(rat  developmental  toxidty  study, 
substance  inttdce  and  histopathology  of 
low-  and  raid-doses  in  rat  reproduction 
study,  mutageiddty  studies,  general 
metabolism  study,  and  chronic  feeding 
study  in  dog). 

The  Health  Effecta  Division  Peer 
Review  Committee  is  reviewing  the 
Panel's  condusions  to  evaluate  any 
impact  on  ita  previous  detenynations. 
Any  needed  modificatioas  to  the  risk 
assessment  will  be  made  before  a  final 
interim  tolerance  is  established  and  are 
not  expected  to  raise  the  pro|ected  risks 
posed  by  procymidana.  No 
modificatioas  are  expected. 

D.  Exposure  and  Risk  Assessment 

The  Agency  beUeves  that  the  data  on 
female  mouse  liver  tumcra  can  be  used 
to  provide  sn  estimate  of  carcinogenic 


potential.  It  estimates  a  Q*  valae  of  01023 
(mg/kg/day)'*,  using  the  linearized 
midtistage  procedure.  Q*s  estimated 
from  male  mouse  liver  tumors  and  male 
rat  testicular  tnmon  are  0J)18  and  Oj021 
(mg/kg/day)  *,  respectively;  the 
similarity  in  the  values  lends  support  to 
the  value  derived  from  the  female  mouse 
liver  tumor  data.  The  female  mouse  liver 
timior  data  were  used  in  diis  risk 
assessment  because  they  provide  the 
highest  Q*  value.  This  maximizes  the 
estimate  of  risk  and  is  consistent  with 
guidance  provided  in  the  Agenc^s  risk 
assessmoit  guidelines  for  cancer. 

The  Agency  has  evaluated  dietary 
exposure  to  procymidone  residues  for 
imported  wine  gj-apes  grown  prior  to 
1990.  Exposure  would  be  limited  to  wine 
made  from  the  treated  grapes  because 
all  wine  grapes  of  this  vintage  should 
already  have  been  processed  into  wine. 
The  estimated  upper-bound  risk  of 
cancer  for  a  given  levd  of  wine 
consumption  is  calculated  by  using  the 
followiitg  fbrmuU:  Upper-bound 
ri8k=AxBxCx(DxE/F)xGxa 

Where:  A  =c  Concentration  of 
procymidone  in  wine. 

B=LikeUhood  of  drinking  imported 
wine  when  any  wine  is  consumed 
(assumed  0.145,  unitless  (14.5  percent 
wine  sold  in  U.S.  is  imported]). 

C= Likelihood  of  imported  wine 
containing  quantifiable  amounta  of 
procymidone  (assumed  0.20,  unitless  [20 
percent  of  imported  wine  was  treated 
with  procymidaDe]). 

O =Fluid  ounces  of  wine  consumed 
per  day  (average  consumer  ==1  glass/ 5  J 
days  [Mean]  and  hi^  con8imier=2 
glasses/day  [SBJO  percentile]). 

EacGrams  of  wine  per  flidd  ounce 
(density  assumed  equal  to  that  of  water, 
29.57  g/fl./oz.). 

F= Average  body  mass  of  adult 
human.  16  or  more  yean  old  (assumed. 
70  kg). 

G= Equivalence  factor  (1  kg  wine/ 
1.000  g  wine) 

H= Carcinogenic  potency  iflXi23  (mg 
procymidone/kg  body  wei^t/day)'). 

The  upper-bound  risk  over  a  wine 
consuming  lifetime  of  52  yean, 
representing  continuous  exposure  from 
age  16  to  age  70,  was  estimated  by 
multiplying  the  70-year  vppet  boiud  risk 
by  52/70. 

The  upper  bound  to  the  carcinogenic 
risk  is  estimated  to  be  5.0x10'* for  a  high 
consumw  and  4.6x10^  for  an  average 
consumer  assuming  a  theoretical 
maximum  residue  of  3  ppm  in  wine 
based  on  the  7-ppra  level  in  wine  grapes. 

Acdial  residues  in  wine  will  probably 
be  less.  The  Food  and  Drug 
Administration  (FDA)  in  monitoriag  of 
approximately  1,100  imported  wme 
samples  collected  over  the  pest  year 


(since  February  1990)  found  the  hi^iest 
level  of  0.6  ppm  in  wine.  The  inddenoe 
of  positive  samples  (i.e.,  at  or  greater 
than  0Ji2  ppm)  was  0  percent,  and  the 
average  positive  finding  was  0.06  ppm. 

Assuming  that  a  wine  consumer 
manages  to  pick  only  vintages  from 
before  1990  for  the  next  10  yean  and 
residue  levels  of  prucyuiidone  in  wrine 
are  at  0.6  ppm.  the  hi^liest  levd  detected 
by  FDA,  the  dietary  carcinogenic  risk  is 
estimated  for  die  high  consumer  to  be 
1.92x10-7  and  for  the  average  consumer 
to  be  l.BxlO-*. 

"Hie  average  and  high  consumera  were 
derived  for  wine  drinkera  aaiy  and  do 
not  include  die  53  percent  of  die  U.S. 
population  who  claimed  not  to  have 
drunk  any  wine  in  approximately  1  year. 

Procymid(me  appeare  to  cause  effecta 
on  reproduction  and  development  of 
reproductive  organs.  Since  neither  a  I£L 
nor  a  NOEL  has  been  established,  a 
quantitative  assessment  is  not  possible 
at  this  time.  However,  in  view  of  the  4 
ordere  of  magnitude  difference  between 
the  dose  that  did  not  cause  frank  effecta 
in  rate  and  the  exposure  even  for  the 
99th  percentile  of  wine  consumers,  it 
does  not  appear  that  reproductive 
effecta  wotdd  be  expected. 

Hie  kinds  of  effecta  measured  in  the 
chronic  rat  study  are  not  likely  to  result 
fitim  exposure  to  procymidone  in  wine 
at  0.6  ppm.  The  NOEL  for  chronic  effecta 
was  established  at  5.0  mg/kg/day:  the 
level  of  exposure  for  even  the  99th 
percentite  consumer  of  wine  is  expected 
to  be  on  the  order  of  10'*  mg/kg/day. 

Developmental  toxicity  is  also  not 
expected.  The  NOEL  from  the  accepted 
study  is  above  14)00  mg/kg/day, 
exposure  to  the  99th  percentile  of  wine 
consumen  is  expected  to  be 
approximately  7  orden  of  magmtuda 
less. 

The  risk  of  mutagenicity  cannot  be 
assessed  dther  qualitatively  or 
quantitatively  at  this  time  because  aS  die 
poor  quality  of  the  submitted  studies. 
However,  since  the  Agency  has 
assumed  that  procymidone  may  be 
carcinogenic  and  has  estimated  that 
carcinogenic  risks  are  negligible,  even  to 
high  wine  consumers,  the  results  of 
additional  mutagenicity  testa  are 
unlikely  to  increase  the  estimate  of 
carcinogenic  risk  significantly. 

m.  Outotanding  Data  Requiremaito 

The  following  data  are  ourently 
lacking  and  are  needed  for  establishing 
a  permanent  tolerance.  Sumitomo 
Chemical  Co..  Ltd,  has  agreed  to 
generate  and  submit  the  data  within  the 
following  timeframes: 
Data  submitted  and  currenUy  in  review: 


BEST  COPY  AVAILABLE 
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Stability  and  Purity  of  Procymidona  in 
Dog  Study. 

Additional  infbnnation  on  the 
physical  and  chemical  properties  to 
fulfill  requirements  as  outlined  in 
guidelines  sections  63-4,  -6.  -7.  and  63-9 
through  13. 

The  composition  of  the  various 
formulations  used  on  grapes  and  grape 
products  which  may  be  imported  to  the 
VS. 

Additional  infoimadon  concerning  the 
amount  of  grape  processed  commodities 
which  are  exported  to  the  U.S. 

Additional  information  concerning  the 
amount  of  meat  and  poultry  products 
which  are  exported  to  the  U.S. 

biformation  on  the  use  of 
procymidone  on  other  conunodities 
exported  to  the  U.S.  and  whether 
tolerance  petition(8)  for  these 
commodities  will  be  forthcoming. 

The  labels  of  all  procymidone 
products  for  all  countries  exporting 
grapes  and  grape  products  to  the  U.S. 
January  1991: 

Product  chemistry  data:  a.  Details 
concerning  the  begbining  materials  and 
manufacturing  process,  b.  Details 
concerning  the  procedures  for 
quantifying  the  amounts  of  major 
impurities.  Sample  chromatograms  and 
spectra  of  standards  should  be 
submitted. 
April  1991: 

Microscopic  findings  on  the  low-  and 
mid-dose  groups  for  the 
multigenerational  rat  reproduction 
study. 

Gene  Mutation  Study 
July  1991: 

Structural  Chromosomal  Aberration 

Other  Genotoxic  Effects 

Analytical  Methods  for  Product 
Chemistry 

Metabolism  Study  in  Grapes 
January  1992: 

Ruminant  and  Poultry  Metabolism 
Studies 

Rat  Developmental  Toxicity  Study 
July  1992: 

Crape  Metabolism— Processing  Study 

Validation  of  Analytical  Methodology 

Field  trial  data  conducted  in 
geographically  representative  locations 
for  representative  grape  varieties  which 
will  likely  be  imported  into  the  U.S. 

General  Metabolism  Study 
January  1993: 

Chronic  Feeding  Study  in  the  Dbg 

Based  on  the  review  of  these  studies 
the  Agency  will  determine  whether  the 
issuance  of  a  permanent  tolerance  is 
appropriate.  The  interim  tolerance 
proposed  in  this  document  %vill  expire  4 
years  from  the  date  of  publication  of  the 
final  rule. 


IV.  Tdatance  Proposal 

A  Timing  and  Form  of  Tolerance 
Prxypoaal 

EPA  received  extensive  comment  on 
the  ANPR.  and  EPA's  response  to  that 
conmient  appeara  in  the  foUowing 
section.  That  comment  has  been  helpful 
in  formidating  this  proposed  tolerance. 
Of  particular  iixq>ortance  to  this 
proposal  are  three  general  points  made 
in  the  comments:  (1)  The  economic 
impact  from  not  establishing  a  tolerance 
would  be  severe,  particulariy  on  United 
States  wine  importera;  (2)  EPA  should 
treat  similarly  situated  pesticide 
manufacturers  similarly;  and  (3)  EPA 
should  not  respond  to  the  petition  in 
such  a  manner  that  would  encourage 
pesticide  manufacturen  to  rely  on 
potential  trade  disruptions  as  a  means 
of  skirting  customary  data  requirements. 

The  United  States  imports 
approximately  $1  billion  worth  of  wine 
per  year.  Potentially,  $300  million  worth 
of  that  flow  may  have  been  disrupted 
because  of  the  use  of  procymidone  by 
overseas  growers.  Those  losses  will  fall 
heavily  on  United  States  wine  importers 
due  to  the  loss  of  sales  and  the  fact  that 
many  of  these  importers  have  already 
purchased  wine  containing 
procymidone.  Impacts  coidd  also  be 
severe  in  exporting  countries 
particularly  in  areas  which,  as  a 
consequence  of  geographical  factors, 
used  procymidone  most  extensively. 

These  potential  impacts  convinced 
EPA  that  an  interim  tolerance  should  be 
proposed  if  the  scientific  data  on 
procymidone.  even  if  not  meeting  all 
EPA  requirements,  were  sufficiently 
reliable  to  conduct  a  risk  assessment 
As  detailed  above,  following  both 
internal  and  external  peer  review  of  the 
data.  EPA  believes  that  a  reasoned 
judgement  can  be  made  on  the  risks 
posed  by  procymidone.  However,  the 
fact  that  several  of  the  procymidone 
studies  must  be  redone  requires  that 
EPA  act  particularly  cautiously  in 
proposing  to  establish  any  tolerance. 

Having  concluded  that  expedited 
action  is  appropriate  and  is  possible 
with  the  existing  data  base.  EPA 
considered  how  any  proposed  tolerance 
could  be  structured  to  ensure  that  it 
treated  similarly  situated  petitionera 
similarly  and  did  not  encourage 
extensive  marketing  of  a  pesticide 
oveneas  as  a  means  of  obtaining  a 
tolerance  on  an  expedited  basis.  EPA 
decided  that  both  of  these  concerns 
could  be  addressed  by  limiting  any 
tolerance  to  those  conunodities  treated 
with  procymidone  prior  to  the  filing  of 
the  petition  for  tolerance.  Thus, 
Sumitomo  would  be  treated  similarly  (o 
any  other  petitioner  whose  petition 


failed  to  meet  all  data  requirements. 
Sumitomo  would  not  be  entitled  to  a 
tolerance  allowing  usage  of  the  pesticide 
while  the  additional  data  are  being 
produced.  Further,  the  retrospective 
approach  would  remove  most,  if  not  all, 
of  any  advantage  that  could  be  gained 
by  creating  a  trade  disruption 
necessitating  expedited  tolerance 
review,  nnally,  EPA  has  proposed  that 
this  tolerance  be  established  with  a 
fixed  expiration  date  to  ensure  the 
timely  submission  of  missing  data. 

B.  Tolerance  Commodity 

EPA  considered  three  separate 
commodities,  grajies  and  grape 
products,  wine  grapes,  and  vrine  in 
determining  what  type  of  tolerance 
should  be  proposed  for  procymidone. 
EPA  decided  to  propose  a  tolerance  on 
wine  grapes  because  the  risk  estimate 
for  wine  grapes  grown  prior  to  1990  is 
low  and  setting  the  tolerance  on  a  raw 
commodity  is  in  accord  with  usual 
practices. 

EPA  rejected  grapes  as  the  tolerance 
commodity  for  a  number  of  reasons.  The 
Agency  has  evaluated  dietary  exposure 
to  procymidone  residues  on  grapes  and 
grape  products  (raisins  and  juice  but  not 
wine).  The  Agency  made  the  following 
assimiptions:  (1)  Tolerance  level 
residues  of  8  ppm  on  grapes:  (2) 
concentration  factora  of  4.3  and  1.2  for 
raisins  or  juice,  respectively;  (3)  no 
decrease  or  increase  in  residue 
concentration  upon  cooking  of  any  grape 
item;  (4)  imported  meat  and  milk  do  not 
contain  any  residues  of  procymidone;  (5] 
all  residues  are  evenly  spread  over  all 
imported  crops  which  are  treated;  and 
(6)  the  percent  of  imported  commodity 
that  is  treated  with  procymidone  is  20 
percent  for  grafts,  and  20  percent  for 
grape  juice,  and  100  percent  for  raisins. 
The  estimated  cancer  risk  based  on 
these  assumptions  is  2.6x10'*.  Although 
that  risk  level  might  be  acceptable  in 
other  circumstances,  EPA  believes  that 
as  a  general  matter  it  shoidd  err  on  the 
conservative  side  given  the  uncertainty 
in  the  data  base  on  procymidone.  This  is 
particulariy  true  for  grapes  because  the 
data  EPA  has  on  procymidone  residues 
in  grapes  are  very  weak.  A  further 
consideration  weighing  against  setting 
the  tolerance  on  grapes  is  that  the 
economic  impact  which  has  necessitated 
expedited  action  is  not  a  result  of 
procymidone  usage  on  all  types  of 
grapes  only  wine  grapes.  EPA  believes 
that,  if  extraordinary  action  is  taken  in 
circiunstances  such  as  this,  it  should  be 
narrowly  tailored  to  address  the  specific 
cause  of  the  economic  impact 

EPA  also  considered  setting  the 
tolerance  on  wine.  This  would  have   . 
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required  estahJiahing  a  food  additive 
regulation  under  section  409  of  the 
FFDCA.  AHhoiqih  the  estimated  risk  for 
proqrmfaione  residues  in  wine  would  be 
the  same  as  the  estimated  risk  for  wine 
grapes  grown  prior  to  1990.  EPA  decided 
it  would  not  be  appropriate  in  diis  case 
to  establish  a  section  409  food  additive 
regulation.  EPA's  usual  practice  is  to 
establish  a  tolerance  on  die  raw 
commodity  unless  the  raw  commodity  is 
not  marketed  or  unless  risk  concents 
may  be  negated  by  setting  the  tolerance 
for  processed  food  alone.  Here  the  raw 
agricultural  commodity  is  marketed,  and 
if  the  tolerance  is  limited  to  wine  grapes 
there  are  no  risk  concerns  in 
establishing  a  section  408  tolerance. 
Thus,  EPA  saw  no  basis  for  taking  the 
unusual  step  of  establishing  a  section 
409  food  additive  regulation  for  wine. 

V.  Conunents  for  the  ANPR 

In  response  to  the  procymidone 
ANPR,  349  comments  (plus  30  late 
comments)  have  been  received 

1.  The  vast  majority  were  a  standard 
comment  submitted  by  various  wine 
distributora  requesting  that  an 
enforcement  level  be  immediately 
established.  The  affected  nations^ 
embassies,  the  European  Conunission, 
and  the  wine  producer  associations 
stated  that  since  "EPA  has  determined 
that  residue  levels  are  safe,**  and 
considering  their  projected  $300  million 
dollar  losses,  they  cannot  wait  tmtil  the 
sununer  of  1981  for  establishment  of  an 
interim  tolerance. 

EPA  'a  response:  As  stated  in  the 
September  25. 1990  Advanced  Notice  of 
Proposed  Rule  Making,  EPA  and  FDA 
had  decided  that  it  would  not  be 
appropriate  to  establish  a  specific 
enforcement  level  due  to  imcertainties  in 
EPA's  risk  assessment  Since  the 
publication  of  the  ANPR,  the  toxicity 
data  base  has  undergone  both  an 
internal  and  external  peer  review  which 
confirmed  EPA's  preliminary  risk 
assessment  After  careful  review  of  all 
the  data,  the  Agency  now  believes  it  has 
an  adequate  data  base  to  establish  a 
time-limited  toleranoe  of  7  ppm  on  wine 
grapes  grown  prior  to  January  1, 199a 
Because  a  tolerance  is  being  proposed, 
an  enforcement  level  is  no  longer 
necessary. 

2.  The  Natural  Resources  Defense 
CouncU  (NRDC)  stated  diat  for  EPA  to 
grant  any  tolerance  far  procymidone 
would  not  only  be  imprudent  but  illegal 
The  toxioological  data  have  many 
deficiencies  and  are  not  rigorous  enough 
to  provide  definite  conclusions. 
Furthermore,  uncertainties  dood  any 
analysis  of  ei^osere.  NRDC  maintaLoed 
that  FFDCA  does  not  pant  EPA 
authoiity  to  establish  interim  tcderanoes. 


If  EPA  were  to  {ashiron  any  excsptioas 
to  data  requirements  or  procedures  in 
this  case,  it  would  signal  to 
manufacturers  that  wides]Head  overseas 
use  and  the  threat  of  trade  dlsruptic  3 
may  enable  them  to  avoid  their 
obligations  to  subject  their  pesticide  to 
full  testing  and  review  before  it  is 
introduced  into  the  American  food 
supply. 

^A  'a  response:  As  to  deficiencies  in 
the  procymidone  data  base,  EPA  has 
explained  above  why  it  believes  the 
data  are  sufficient  to  make  Uie 
necessary  statutory  determinetions 
under  FFDCA  section  406.  EPA 
disapees  with  NRDC  regarding  Q>A's 
aadwrity  to  set  interim  or  time-limited 
tolerances.  liRIXl  appeared  to  aigue 
that  because  EPA  regulations  permit  the 
granting  of  temporary  tolerances  for 
pesticide  residues  resulting  from  use  of 
a  pesticide  under  an  Experimental  Use 
Permit  (EUP),  EPA  may  only  impose 
time  limitations  on  tolerances  connected 
to  such  permits. 

In  FFDCA  section  40e(b).  EPA  is 
granted  the  authority  to  establish 
tolerances  "to  the  extent  necessary  to 
protect  the  public  health."  This  broad 
grant  of  audiority  gives  EPA  wide 
discretion  in  the  conditions  EPA  may 
impose  in  establishing  tolerances. 
Certainly,  FFDCA  section  408(i)  which 
preserves  the  authority  first  granted 
under  FIFRA  for  EPA  to  establish 
temporary  tolerances  in  connection  vrith 
experimental  use  permits  does  not  by 
implication  preclude  EPA  frdm  placing 
time  limitations  on  odier  tolerances. 
Section  408(j)  was  not  enacted  for  the 
purpose  of  aJDowing  EPA  to  establish 
temporary  tolerances  but  temporary 
tolerances  for  pesticides  used  pxirsuant 
to  experimental  use  permits.  Congress 
thought  qiedal  factors  should  be 
considered  in  granting  a  tolerance  in 
connection  with  an  experimental  use 
permit  and  spelled  out  those  factors  in 
section  408(j)  ("the  necessity  for 
experimental  work  in  developing  an 
adequate,  wholesome,  and  economical 
food  supply  and  the  limited  hazard  to 
the  public  health  involved  in  such 
work").  Thus,  section  408(j)  was 
intended  to  expand  EPA's  authority  and 
NRDC's  attempt  to  cite  it  as  a  limitation 
on  the  broad  authority  in  section  40e(b) 
is  unconvincing. 

NRDC  also  notes  that  tolerances  for 
pesticides  used  pursuant  to 
experimental  nee  permits  may  only  be 
approved  following  a  finding  that  the 
tolerance  will  protect  the  public  heahh. 
NRDC  concludes  from  this  that  a 
tolerance  for  an  experimental  use  may 
only  be  granted  where  there  is  a 
complete  data  set  and  therefore  there 
must  be  a  complete  data  set  on 


procynddoae  before  a  tolerance  can  be 
established.  EPA  disagrees.  The 
standard  for  approving  a  tderanoe  is 
whether  the  kderance  protects  the 
public  health  not  whether  there  is  a 
complete  data  set  Althou^  there  are 
some  deficienoes  in  the  procymkfone 
data  set  as  explained  above,  EPA 
believes  the  data  submitted  are 
sufficient  for  it  to  conclude  that  the 
time-limited  procymidone  tolerance 
which  EPA  is  proposing  protects  the 
pi4>Uc  health. 

Finally.  EPA  agrees  wiA  NRDCs 
comment  titat  granting  exceptions  to  its 
customary  data  requirements  in 
situations  where  there  is  a  potential 
disruption  in  trade  may  send  the  wrong 
signal  to  pesticide  manufacturen. 
Although  the  extraordinary 
circumstances  involved  in  this  petition 
have  convinced  EPA  to  take  expedited 
action.  EPA  believes  that  action  should 
go  no  forther  than  addressing  the 
circumstances  which  necessitated  the 
expedited  action.  Accordingly,  EPA  has 
proposed  a  time-limited  and 
retrospective  tolerance.  In  this  way. 
pesticide  manufacturen  receive  little 
incentive  to  attempt  to  recreate  a 
situation  similar  to  the  present  one. 

3.  DowQanco  and  NOR-AM  support 
the  hannonizatioa  of  residue  tolerances 
for  pesticides;  however,  they  strongly 
urged  the  Agency  to  hold  all  petitiooen, 
whether  involving  a  domestic  or  foreign 
use  of  a  pesticide,  to  the  same 
substantive  data  requirements  and 
standards  of  approval.  The  National 
Agricultural  Chemicals  Association 
(NACA]  stated  that  it  supports 
innovative  solutions  to  what  appean  to 
be  a  significant  hardship;  however,  any 
action  along  these  lines  should  be  done 
as  part  of  an  across-the-board  policy 
and  not  restricted  to  a  specific  situation. 

EPA's  response:  As  noted  above,  EPA 
is  sensitive  to  these  commentere' 
cor.'.erns  regarding  similar  treatment  of 
petitions  for  foreign  and  domestic 
tolerances.  Accordingly,  EPA  has  taken 
sevEial  steps  to  ensure  that  the 
petiHonsr  in  this  instance  does  not 
receive  preferential  treatment  because 
of  the  potential  economic  impacts  on 
United  States  wine  importen  and 
others.  Moreover,  like  NACA,  EPA 
would  prefer  to  issue  a  policy  on  these 
types  of  situations  before  acting  in  an 
individual  case.  In  the  present 
circumstances,  however,  that  would 
effectively  deny  any  relief  to  the  parties 
affected.  In  any  event  EPA  would  note 
that  it  did  take  the  unusual  step  of 
issuing  an  ANPR  to  soiicit  coaiment  on 
all  possible  options  prior  to  even 
proposing  a  tolerance.  Thus,  there  has 
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been  an  opportunity  for  substantial 
public  input 

4.  Kenneth  W.  Weinstein  on  behalf  of 
Sumitomo  stated  that  EPA  should 
accelerate  establishment  of  a 
procymidone  tolerance  to  avoid  adverse 
effects  on  the  food  supply  and    ' 
international  trade.  Sumitomo  believed 
that  the  existing  data  base  is  more  than 
adequate  to  establish  an  interim 
tolerance  and  that  the  risk  assessments 
support  an  immediate  issuance  of  the 
interim  tolerance.  Sumitomo  also  stated 
that  EPA  has  the  authority  to  grant  an 
interim  tolerance  conditioned  on  the 
submission  of  additional  data,  an 
adoption  of  a  procymidone  tolerance 
wiU  not  burden  other  ]>etitioners.  and 
the  conduct  of  the  petitioner  is  not 
material  to  the  adaption  of  a 
procymidone  tolerance. 

EPA '«  response:  As  stated  previously, 
because  of  the  potential  impact  on 
international  trade  and  the  food  supply, 
the  Agency  is  proposing  to  establish  an 
interim  tolerance  at  an  earlier  point  than 
was  suggested  by  the  ANPR.  Tlius,  for 
the  most  part  EPA  agrees  with 
Sumitomo's  comments.  EPA  would  note, 
however,  that  contrary  to  Sumitomo's 
comment  any  decision  by  EPA  on  this 
petition  could  have  a  potentially  large 
effect  on  the  tolerance  approval  process 
and  for  that  reason  this  tolerance  must 
be  carefuUy  dnnmiscribed.  Finally,  EPA 
would  add  that  the  conduct  of  the 
petitioner  was  not  coilsidered  in  ruling 
on  this  peititon. 

VL  Conclusions 

The  nature  of  the  residues  is 
adequately  understood  on  imported 
wine  grapes  for  a  time  limited  tolerance. 
Residues  of  procymidone  can  be 
adequately  determined  using  FDA 
multiresidue  methodology  which  is 
published  in  Volume  I  of  the  FDA 
Pesticide  Analytical  Manual  There  is  no 
reasonable  expectation  of  secondary 
residues  in  eggs,  milk,  meat  and  meat 
byproducts  from  the  use  of  procymidone 
on  vfine  grapes  prior  to  1990. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
soudit  and  it  is  concluded  that  the 
estaolishment  of  the  tolerances  would 
protect  the  public  health.  Therefore,  the 
tolerances  are  proposed  as  set  forth 
below. 

Interesteo  persons  are  invited  to 
submit  written  comments  on  the 
proposed  tolerances.  Comments  must 
bear  a  notation  indicating  the  doounent 
control  number,  IOPP-300225B].  All 
written  comments  filed  in  response  to 
this  document  will  be  available  in  the 
Public  Docket  and  Freedom  of 
Information  Section,  at  the  address 
given  above  from  8  a.m.  to  4  pjn., 


Monday  ttirough  Friday,  except  legal 
holidays. 

The  OfBce  of  Management  and  Budget 
has  exempted  this  rule  bom  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
364.  94  Stat  1164,  5  U.S.C.  601  through 
612).  the  Administrator  has  determined 
that  regulations  establishing  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  bom  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  iii 
the  Federal  Register  of  May  4, 1981  (48 
FR  24950). 

List  of  Subjects  In  4a  CFR  Part  IM 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements 

Dated  February  14, 1991. 

Douglas  D.  Campt 

Director,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  18(K-(AMENDE0] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  By  adding  new  {  180.455,  to  read  as 
follows: 

1 180.488   Procymidone;  tolerance  for 


A  tolerance  is  established  for  the 
residues  of  the  fungicide  procymidone, 
N-(3,5-dichlorophenyl)-l,2- 
dimethylcyclopropane-1,2- 
dicarboximide,  in  or  on  the  following 
raw  agricultural  commodity: 


Psfgpy 
mWon 

^       IM  !■  ■  aJ   ■    M         .J— A  — 

WWw 

grown 
priorto 
Januiiy 
1, 19eo.._ 

7.0 

(Data  4  yMTB  after  data 
luia) 

There  are  no  U.S.  registrations  as  of 
February  20, 1991. 

[FR  Doc.  91-4115  Filed  2-19-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

4t  CFR  Pwts  901. 904. 90e,  909, 914, 
915,922.933.938.942.943,982,970. 
and  971  | 

A^<julaltloo  Rayulallon;  MlacaNansous 
Amandnianta  (NuinlMf  2) 

AOINCV:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  proposed  rulemaking. 

•UMMARV:  The  Department  of  proposing^ 
to  amend  the  Department  of  Energy 
Acquisition  Regulation  (DEAR)  to 
specify  that  utility  acquisitions  comply 
with  DOE  Directives  as  well  as  the 
Federal  Acquisition  Regulation  (FAR) 
and  this  regulation,  to  specify  utilify 
contract  review  requirements  and 
cimmistances  when  delegation  of  utility 
acquisition  authorify  to  management . 
and  operating  (MftO)  contractors  may 
occur.  The  proposal  would  also  increase 
the  threshold  at  which  individual 
employee  compensation  for 
management  and  operating  (M&O) 
contractor  personnel  must  be  reviewed 
and  approved.  A  change  is  being 
proposed  to  promulgate,  on  a 
preliminary  basis,  the  technology 
transfer  provision  of  the  National 
Competitiveness  Technology  Transfer 
Act  and  the  Stevenson- Wydler  Act 
DOE  proposes  to  require  M&O 
contractors  managing  DOE  facilities  to 
conduct  those  duties  in  accordance  with 
applicable  DOE  Directives.  The 
Department  is  also  proposing  to  amend 
the  DEAR  to  perform  housekeeping 
duties  such  as  updating  references, 
removing  sections,  some  of  which  have 
been  outdated  by  more  recent  changes 
in  the  Federal  Acquisition  Regulation 
(FAR),  correcting  editorial  errors  and 
clarifying  some  guidance. 

DATU:  Written  comments  should  be 
submitted  no  later  than  March  22, 1991. 

AOORESSES:  Comments  should  be 
addressed  to  the  Department  of  Energy. 
Procurement  Policy  Division. 
Procurement  and  Assistance 
Management  MA-421, 1000 
Independence  Avenue  SW..  - 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Langston.  Procurement  and 
Assistance  Management  (PR-121) 
Department  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585,  (202)  586-8247. 

Bruce  Ballai,  Office  of  the  Assistant 
General  Counsel,  for  Procurement  and 
Finance  (GC-34),  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington.  DC  20585.  (202) 
S8&-1526. 
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SUPPLEMENTARY  INRNIMATION: 

L  Background 

n.  Section  by  Section  Analysis 

in.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C  Review  Under  the  Paperwork  Reduction 
Act 

D.  Review  Under  Executive  Order  12612 

E.  National  Environmental  Policy  Act 

F.  Public  Hearing 
IV.  Public  Comments 

L  Background 

Under  section  844  of  the  Department 
of  Energy  Organization  Act  Ptiblic  Law 
95-01  (42  U.S.C.  7254),  tiie  Secretary  of 
Energy  is  authorized  to  prescribe  such 
procedural  rules  and  regulations  as  may 
be  deemed  necessary  or  appropriate  to 
accomplish  the  functions  vested  in  the 
position.  Accordingly,  the  DEAR  was 
promulgated  with  an  effective  date  of 
April  1. 1984,  (49  FR  11922,  March  28. 
1984),  48  CFR  chapter  9. 

The  Department  is  proposing  to 
amend  the  DEAR  to  specify,  at  a  new 
subpart  908.3,  that  utilify  acquisitions 
comply  with  DOE  Directives  as  well  as 
the  Acquisition  Regulation  (FAR)  and 
this  regulation,  to  specify  utility  contract 
review  requirements,  and  to  describe 
circumstances  when  delegation  of  utilify 
acquisition  to  management  and 
operating  (M&O)  contractors  may  be 
appropriate.  A  change,  at  970.3102-2, 
would  increase,  from  $80,000  to  $70,000, 
the  threshold  at  which  the  Department 
reviews  individual  employee 
compensation  under  M&O  contracts. 
Another  change  would  be  the 
amendment  of  970.5204-13,  Allowable 
costs  and  fixed-fee  (Management  and 
Operating  Contracts]  to  allow  the  costs 
of  prosecution  of  defense  of  patent 
infringement  litigation  when  incurred  as 
a  part  of  the  management  and  operating 
contractor's  technology  transfer  mission. 
This  is  viewed  as  a  preliminary  measure 
with  further  changes  expected  in  the 
next  few  months.  Finally,  DOE  proposes, 
at  970.72.  to  require  M&O  contractors 
managing  DOE  facilities  to  conduct 
those  duties  in  accordance  with  DOE 
Directives. 

An  additional  purpose  of  this 
proposed  rule  is  to  make  miscellaneous 
editorial  changes,  including  updates  and 
corrections.  A  detailed  listing  of 
individual  changes  follows. 

n.  Section  by  Section  Analysis 

A  detailed  list  of  changes  being 
proposed  is  as  follows: 

1.  The  authorify  citation  is  restated. 

2.  Subsection  901.104-1.  "Publication 
and  code  arrangement"  is  amended  at 
(a)(2)  by  changing  tiie  word  "of*  to  "in" 
between  the  words  "form"  and  "the". 


and  by  adding  the  words  "generally 
updated  on  an  annual  basis" 
immediately  following  the  words  "Code 
of  Federal  Regulations". 

3.  Section  901.105  is  proposed  to  be 
amended  by  the  substitution  of  an 
updated  listing  of  Office  of  Management 
and  Budget  (OMB)  control  numbers 
assigned  to  information  collections 
contained  elsewhere  in  the  regulation. 

4.  Subsection  901.603-70  is  proposed 
to  be  amended  for  clarify  by  changing 
the  word  "present"  to  "existing",  by 
adding  the  words  "certificate  of  before 
the  word  "appointment"  and  by  adding 
the  words  "of  appointment"  after  the 
word  "certificate". 

5.  Subsection  904.601  is  proposed  to 
be  amended  to  reflect  an  organizational 
name  change.  Specifically,  the  "Office  of 
Procurement  Support"  becomes  the 
"Office  of  Procurement  Information 
Systems/Property." 

6.  The  proposed  rule  would  amend  the 
DEAR  to  add  a  new  subpart  908.3.  It 
includes  a  new  section  908.303,  General, 
which  requires  utilify  acquisition  to 
comply  with  DOE  Directives  and 
describes  circumstances  which  are 
appropriate  for  delegating  authorify  to 
conduct  utilify  service  acquisitions.  It 
also  includes  908.307,  Precontract 
Acquisition  Reviews,  which  specifies 
review  requirements  for  certain  utilify 
acquisitions. 

7.  Subsection  909.104-1  is  proposed  to 
be  deleted  as  its  paragraph  (b) 
duplicates  FAR  9.104(e]  and  its 
paragraph  (g)  duplicates  922.804-2(c), 
except  for  the  second  sentence  of  the 
present  909.104-l(g)  which  is  proposed 
to  be  moved  to  become  a  new  second 
sentence  at  922.804-2(c). 

8.  Subsection  914.406-3  is  amended  at 
paragraph  (e)  to  remove  an  unnecessary 
reference  to  subparagraphs  of  a  FAR 
citation. 

9.  Section  915.405-1  is  revised  to 
substitute  the  word  "solicitations"  for 
the  word  "solicitation"  in  the  first  line  of 
the  paragraph. 

10.  Subsection  915.970-8  is  proposed 
to  be  amended  to  correct  an  incorrect 
FAR  citation.  Specifically,  the  reference 
to  "FAR  31.205-2(e)"  should  read  "FAR 
31.205-26(e]"  at  paragraph  (b)(2)(i)(D) 
and  the  reference  to  "970.7001-4  and 
970.7001-8"  should  read  "FAR  30.414"  at 
paragraph  (d). 

11.  Part  922  is  proposed  to  be 
amended  to  add  a  new  second  sentence 
to  paragraph  (c)  of  922.804-2.  The  text  of 
the  new  sentence  is  the  same  as  the 
second  sentence  of  the  current  909.104- 
1(g)  which  is  being  relocated  to  what  is 
deemed  a  more  relevant  location. 

12.  Section  933.105  is  proposed  to  be 
amended  to  improve  clarify  regarding 
procedures  to  be  followed  if  a 


subcontract  level  protest  is  received 
after  being  lodged  widi  the  General 
Services  Board  of  Cotnract  Appeals 
(GSBCA).  ^ 

13.  Section  935.01o!  "Scientific  and 
Technical  reports."  is  proposed  to  be 
revised  to  clarify  that  a  copy  of  each 
scientific  and  technical  report,  not  only 
the  final  report  is  to  be  submitted  to  the 
DOE  Office  of  Scientific  and  Technical 
Information.  That  office's  name  is  also 
updated. 

14.  Subpart  942.14  is  proposed  to  be 
amended  at  5  places  to  recognize  an 
organization's  name  change. 

15.  Section  943.170  is  amended  at 
paragraph  (i)  to  correct  a  citation  by 
changing  "FAR  15.507(b)"  to  "FAR 
subpart  6.3." 

16.  Section  952.204^73  is  amended  at 
paragraph  (c),  question  7,  to  reflect  more 
recent  Department  of  Commerce 
regulations  by  deleting  country  code  "F' 
and  adding  country  code  "S"  and  by 
deleting  \he  reference  "15  CFR  370"  and 
substituting  the  reference  "15  CFR  part 
770". 

17.  Subsection  952.212-73  is  revised  to 
delete  an  obsolete  organization  name 
and  publication  number. 

18.  Subsection  952.214-27  is  deleted  as 
it  is  duplicative  of  FAR  52.215-27  and 
FAR  14.201-7(b). 

19.  Subsection  952.215-18  is  proposed 
to  be  removed  as  it  is  essentially 
duplicative  of  FAR  52.215-33. 

20.  Subsection  952.219-0  is  proposed 
to  be  amended  to  insert  a  missing 
number  for  a  form. 

21.  Subsection  952.227-79(b)  is 
proposed  to  be  amended  to  correct  a 
grammatical  error.  Specifically,  the 
word  "on"  is  substituted  for  the  word 
"for"  between  the  words  "information" 
and  "use". 

22.  Subsection  952.235-70  is  amended, 
at  the  third  sentence  of  the  clause,  by 
adding  the  words  "contractor  with  the 
written  consent  of  the"  before  the  titie 
"Conti'acting  Officer"  where  that  title 
first  appears. 

23.  It  revises  tiie  text  of  970.0803  to 
better  describe  the  review  process  if  an 
M&O  contractor  is  authorized  to  procure 
utilify  services. 

24.  Subsection  970.3102-2  is  proposed 
to  be  amended  to  increase  the  review 
and  approval  threshold  for  individual 
em^oyee  compensation,  under  an  M&O 
contract's  personnel  appendix,  from 
$60,000  to  $70,000. 

25-31.  Subsections  970.5203-3, 
970.5204-10,  970.5204-12.  970.5204-13, 
970.5204-15,  970.5204-26  and  970.5204-31 
are  proposed  to  be  amended  to  correct 
grammatical  errors  and  misspellings, 
and  to  correct  erroneous  citations. 
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32.  It  raviaM  9707104-3  by  MkUng 
"DOE  DinctivM  a*  nqiUiiMd  at" 
betwMB  tha  wotda  "inHk"  and 
"97(M)e03"  at  the  end  of  the  lentanoa. 

33.  Siibaacttaa  STOTUM-U  ia  aflBended 
to  add  the  tvofda  "except  FAR  19.706-7 
and  the  hnplementjag  daoae  d  FAR 
52Jn»-16  which  need  not  be  inchided  in 
aobooatiacta  iaaaad  by  ■eiiauimiaiil  and 
npetaliiig  contwctow"  between 
"Sebpart  UlT  and  tfM  doeing  period. 
This  it  in  keeping  with  the  appUcaUe 
law  which  atalee.  at  IS  U.&C 
637(dM4)(FXi).  diat  Uqoidated  damafea 
are  appUcabla  to  prime  oonttacton. 

34.  Sabeectloa  9707104-38  ia  amended 
to  aubctitate  TAR  Section  3.10r  in 
place  of  TAR  Subpart  3.1"  becauae  die 
section  reference  ia  the  more  apedfic 
locatioo  for  the  anbiect  matter  being 
implemented. 

35.  It  reviaea  971.101  to  add  a 
reference  to  other  review  requirementa 
at  900307. 

30  Sabaectlon  971.103  la  amended  to 
delete  paragraph  (aKlKU)  aa  it  ia 
obaolete  due  to  changea  iia  the  FAR.  to 
update  an  outdated  title  for  a  apedal 
type  tuatification  at  paragraph  (aKl)(iii). 
and  to  correct  an  erroneoua  dtation  at 
paragraph  (c)(2). 

m.  Procedural  Requirementa 

A  Review  Under  Executive  Order  12291 

Thia  Bxecntive  Order,  entided 
"Federal  RegDlatioa."  lequirea  Uiat 
certain  regulatiooa  he  reviewed  fay  the 
0MB  prior  to  their  promulgation.  0MB 
Bulletin  86-7  exempta  all  but  certain 
typea  of  procurement  regulationa  from 
such  review.  TUa  propoeed  rule  does 
not  involve  any  of  the  topics  requiring 
review  under  the  bulletin,  and 
accordingly,  is  exempt  from  sudi 
review. 

A  Review  Under  the  Regulatory 
Flexibility  Act 

Thia  rule  waa  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980  Public 
Law  90-354.  wliicfa  requiree  pceparation 
of  a  regulatory  flexibility  analyaia  for 
any  rule  which  ia  likely  to  have 
significant  economic  impact  on  a 
subetantial  number  of  small  entities. 
Thia  rule  will  have  no  impact  on  interest 
ratea,  tax  polidea  or  liabllitiea.  die  coat 
of  gooda  or  aervioae,  or  odier  direct 
economic  factora.  It  will  abo  tnH  have 
any  indirect  economic  conaeqnenoea. 
such  as  rhangari  conatructian  ratea. 
DOE  oertifiea  ^t  diia  rale  will  not  have 
a  sigiiflcant  economic  taqmct  on  a 
subetantial  naoaber  of  aaaali  antitiea  and, 
therefore,  no  regulatory  flexibility 
analysis  haa  been  prepared. 


C  Review  Under  the  Paperwork 
Reduction  Act 

No  new  tadbimation  ooOectloa  or 
recordkeeping  requirementa  ate  impoaed 
by  tUa  propoeed  rulemaking. 
Accordingly,  no  OMB  dearance  ia 
required  mider  the  Paperwork  Reduction 
Act  of  1980  (44  U.8.C  3501.  et  Beg.). 

D.  Review  Under  Executive  Order  12012 

Bxacntlve  Order  12012,  entided 
"FederaUam."  S2  FR  41068  (October  30 
1907),  requiree  that  regulatiflNaa,  rules, 
legiaiation,  and  any  other  poUcy  actiona 
be  reviewed  for  any  subetantial  direct 
effecta  on  Statea,  on  the  relationahip 
between  the  national  government  and 
the  Statae,  or  in  dte  diatributioo  of 
power  and  reeponsibilites  among 
varioua  levela  of  government  If  there 
are  sufficient  subetantial  direct  effecta, 
then  the  Executive  Order  requiree 
preparation  of  a  federalism  aaaeeament 
to  be  uaed  in  ell  dedsions  involved  in 
promulgating  and  implementing  a  policy 
action.  Today's  proposed  rule,  when 
finaliaed,  will  affact  States  whidi 
contract  with  the  DOR  However,  die 
DOE  haa  detennined  dut  none  of  the 
revisions  will  have  a  substantial  direct 
effect  on  the  institutional  interests  or 
traditional  functiona  of  the  Statea. 

E  National  Environmental  Policy  Act 

DOE  has  conduded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environmoit  under  the 
National  Environmental  Policy  Ad 
(NEPA)  of  1989  (42  U.S.C  432  et  $eg.) 
(1970)  or  the  Council  on  Environmental 
Quality  Regulationa  (40  CFR  part  1020) 
and.  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

P.  Public  Hearing 

The  Department  has  conduded  that 
diia  propoeed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  rule  should  not  have  a  subetantial 
impact  on  the  nation's  economy  or  large 
numbers  of  individuala  or  buainesees. 
Therefore,  pursuant  to  Public  Law  95-01, 
the  DOE  Organiration  Act  die 
Department  doea  not  plan  to  bold  a 
public  hearing  on  thia  propoeed  rule. 


IV.  Public  Comments 

Intereated  peraona  are  invited  to 
parttdpate  by  aubmitting  data,  views,  or 
argumenta  with  reepect  to  dm  propoeed 
DEAR  amendments  eet  forth  in  the 
notice.  Three  oopiee  of  written 
comments  ahould  be  aubaaittad  to  tha 
addreaa  faidicatml  in  dm  "ADOMOS" 
sectloii  of  tills  notice.  AH  comments 
received  will  be  available  for  public 


Inspection  in  tiie  DOB  Reading  Room. 
lE-190  Forrastal  Building,  1000 
Independence  Avenoe  SW., 
Washington,  DC  20606.  between  die 
hour*  of  8  a4B.  and  4  p  jn.,  Monday 
throu^  Friday,  except  Federal  hoUdasrs. 
All  written  comments  received  (by  the 
date  indicated  fai  die  "DATE"  section  of 
this  notice)  will  be  carefully  aseeeeed 
and  fully  conaidered  prior  to  publication 
of  the  proposed  amendment  as  a  final 
rule.  Any  information  you  consider  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  on  copy  only.  DOE 
reserves  the  right  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  our 
determination. 

List  of  Subfeds  in  48  CFR  Ch.  9 

Government  procurement 

For  die  reasons  set  out  in  the 
preamble,  Chapter  9  of  Htle  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  bdow. 

iMued  in  Waihlngton.  DC  on  Februaiy  13, 
190L 
Bertn  |.  Rolh. 

Acting  Director,  Office  of  Procurement, 
AstiMtanoe  and  Program  ManagOBtmt 

1.  The  authority  dtation  for  chapter  9 
continues  to  read  as  follows: 

Authority:  42  U.&C  7254: 40  U.S.C  48a(c). 

PART  001— FEDERAL  ACOUISmON 
REGULATIONS  SYSTEM 

2.  In  901.104-1,  paragraph  (aX2)  ia 
revised  to  read  as  fdlows: 

901.104-1.   Pubieetlon  and  code 


(«)*•• 

(2)  cumulative  form  in  the  Code  of 
Federal  Regulationa,  generally  updated 
on  an  annual  basis,  and 


3.  In  901.106,  the  listing  of  control 
numbers  foUowing  the  introductory 
paragraph  ia  reviaed  to  read  as  follows: 

901.108    OMB  control  numberBi 


THs 


Conbol 
No. 


aeiaraslfeit  eHawdi 


917.72 


917.73 


a  dSMlOpHltf!! 

9«0t 


1910-4100 


1910-4100 
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Daar 


TMo 


Control 
Na 


of  Labor  Lawa  to 


922J04-2(bX2) 


AffliinOw  sctton 


PBQUiWTMnli 

for  oonrtfucHoo. 


1910-4100 


928.170  I  FkMty  bond I  1910-4100 

COfMtmCDOfl  WM  I 


936.7301  Ouanoo* 

soPMfTWiC  for 
mnlalof 
contract  ownsd 
contract  OQUlp. 

TwiMMDon  Of  oontrttds 

949.50fr-70(d)  TarmlnetofvoMt 


1910-4100 


oonlractB. 


1910-4100 


952.217-70 

952.235-70 
DOE 

970.5204-1 
970.5204-0 


970.5204-10 


970.5204-11 
970.5204-12 

970.5204-13 


970.5204-14 


970.5204-19 
970.5204-21 
970.5204-22 

970.5204-27 


AoquWUon  of  real 

property. 
Koy 


contradora 

Swajrtty 

Aouuunls, 
raoonjs,  and 
inspection. 

Foraign 


970.5204-29 
970.5204-31 

970.5204-32 


970.5204-38 
970.5204-45 
970.5204-60 


control  Of 
influonoo  ovsr 
oontractora. 

Changes 

Contractor's 
Orgsniz&tion. 

Allowable  costs  & 
nxea  toob 
(CPFFM40 
contracts). 

AHowablo  costs  & 


(support 
contracts). 


Property 

Contractor 

procurement 
Consultant  or 


1910-4100 

1910-4100 
(M*0) 

1910-4100 
1910-4100 

1910-4100 


1910-4100 
1910-4100 

1910-4100 


1910-4100 


1010-4100 
1910-4100 
1910-4100 

1910-4100 


comparabte 
emptoyment 
services  of 
contractor 
employees. 


UUgatlonand 

daims. 
Required  bonds 

4  insurance^ 
exdusivs  of 


property  (ooei* 
type  contracts). 

Special  clause  for 
procurement  of 
construction. 

Termination 

forM&O 


Coal  and 


1910-4100 
1910-4100 

1910-4100 


1910-4100 
1910-4100 
1910-4100 


4.  Section  901.603-70  is  revised  to  read 
as  followR- 

901.603-70   Mcdlticattonofappolntmeiit 

To  modify  a  contracting  officer's 
authority,  the  existing  certificate  of 
appointment  shall  be  revoked  and  a  new 
certiflcate  of  appointment  issued. 

PART  904— ADMINISTRATIVE 
MATTERS 

904.601    [Amended] 

5.  Section  904.601,  "Federal 
procurement  data  system,"  is  amended, 
at  paragraph  (c)  by  removing  the  name 
"ONffice  of  Procurement  Support"  and 
inserting  the  name  "Office  of 
Procurement  Information/Property"  in 
the  first  sentence. 

PART  908-REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

6.  A  new  subpart  908.3,  is  added  to 
read  as  follows: 

Sutipart  906.3— AequWtlon  of  lAlHty 
Sefvtcee 

2mC* 

908-303   General 
908.303-70    DOE  directives. 
908.303-71    Uae  of  eubcontracta. 
908.307    Precontract  acquisition  revlewa. 

Subpart  908.3— Acquisition  of  Utility 
Services 

908.303    GeneraL 

908.303-70    DOE  Direetlvee. 

Utility  services  (defined  at  FAR  8.301) 
shall  be  acquired  in  accordance  with 
FAR  subpart  8.3  and  DOE  directives  in 
subseries  4540  (Public  Services). 

906.303-71    Uee  of  aulicontracts. 

Utility  services  for  the  furnishing  of 
electricity,  gas  (natural  or 
manufactured],  steam,  water  and/or 
sewerage  at  facilities  owned  or  leased 
by  DOE  shall  not  be  acquired  under  a 
subcontract  arrangement  except  as 
provided  for  at  970.0803  or  if  the  prime 
contract  is  with  a  utility  company. 

008.307    Precontract  acquisition  revlewa. 

Proposed  solicitations  and  contracts 
(including  interagency  and  intraagency 
agreements  and  subcontracts),  and 
modifications  thereto,  for  the  acquisition 
of  utility  services  at  facilities  owned  or 
leased  by  DOE,  are  required  to  be 
submitted  for  Headquarters  review  and 
approval  as  follows: 

(a)  Review  by  the  Public  Utilities 
Branch  in  accordance  with  (1)  FAR 
section  8.307  and  (2)  DOE  directives  in 
subseries  4540  (Public  Services),  and 


(b)  Review  by  the  Business  Clearance 
Division  in  accordance  with  (1)  DEAR 
subpart  971.1  and  (2)  the  letters(s)  of 
delegation  of  delegation  of  contracting 
authority  issued  to  the  Head  of  a 
Contracting  Activity  which  contains 
conditions  on  the  exercise  of  such 
authority.  Hiose  offices  shall  coordinate 
their  reviews  and  usually  provide  a 
single  response  addressing  approval 

PART  900-CONTRACTINQ 
QUAUFICATIONS 


909.104-1    (Removed! 

7.  Section  909.104-1,  "General 
Standards,"  is  removed 

PART  914-SEAI^D  BIDDING 

914.406-3   [Amended] 

8.  Section  914.406-3,  "Other  mistakes 
disclosed  before  award,"  is  amended  to 
remove  the  words  "paragraphs  (a)  and 
(c)  of. 

PART  915-CONTRACTING  BY 
NEGOTIATION 

015.405-1    [Amended] 

9.  Section  915.405-1  is  amended  by 
substitution  of  the  word  "solicitations" 
for  the  word  "solicitation". 


915.970-8    [Amended] 

10.  Section  915.970-8  is  amended  to 
correct  incorrect  references,  specifically, 
at  paragraph  (b)(2)(i)(D).  the  reference  to 
"FAR  31.205-2(e)"  should  read  "FAR 
31.205-26(e)"  and  at  paragraph  (d),  the 
reference  to  "930.7001-4  and  930.7001-8" 
should  read  "FAR  30.414". 

PART  022— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

11.  Section  922.804-2  is  proposed  to  be 
amended  at  paragraph  (c)  by  the 
addition  of  a  second  sentence  to  read  as 
follows: 

922J04-2   Construction. 
»        •        •        •        * 

(c)  *  *  *  In  the  case  of  construction 
acquisition  by  DOE  prime  contractors, 
this  determination  shall  be  made  only 
with  the  approval  of  the  DOE 
contracting  officer. 

PART  933— PROTESTS,  DISPUTES, 
AND  APPEALS 

12.  Section  933.105  "Protests  to 
GSBCA"  is  amended  by  revising 
paragraph  (a)(l)(i)  to  read  as  follows: 

933.109    Proteeta  to  GSBCA 

(a)(l)(i)  If  a  subcontract  level  protest 
against  a  purchase  of  ADPE  is  lodged 
with  the  GSBCA.  the  cognizant 
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contractiog  officer  will  promptly  notify 
local  connsel  and  the  Office  of  the 
Assistant  General  Counsel  for 
Proctirement  and  Finance. 
Headquarters. 


PART  935    RESEARCH  AMD 
DEVELOPMENT  CONTRACTINQ 

13.  Section  935in0  "Sdentilic  and 
technical  reports'*  is  revised  to  read  as 
follows: 

nScOlO    SdantMcandtachnicsiraports. 

(c)  All  research  and  development 
contracts  which  require  submission  of 
scientific  and  teduiical  reports,  shall 
include  a  clause  requiring  the  contractor 
to  submit  all  scientific  and  technical 
repOTts.  and  any  other  notices  or  reports 
relating  thereto,  to  the  following 
address:  U.S.  Department  of  Energy. 
Office  of  Scientific  and  Technical 
Informatioa.  P.O.  Box  02.  Oak  Ridge,  TN 
37831.  The  phrase  "any  other  notices  or 
reports  relating  thereto"  does  not 
include  notices  or  reports  conceming 
administrative  matters  such  as  contract 
cost  or  financial  data  and  information. 

(d)  Contractors  shall  be  required  to 
submit  with  each  report  a  completed 
DOE  Form  1332.15.  "DOE  and  Major 
Contractor  Recommendations  for 
Announcement  and  Distribution  of 
Documents,"  except  when  the  contract 
is  with  an  educational  institution,  in 
whkfa  case  the  cootractor  shall  be 
required  to  submit  with  each  report  a 
completed  DOE  Form  1332.16. 
"University  Contractor,  Grantee  and 
Cooperative  Agreement 
Recommendations  for  Annoocement  and 
Distribution  of  Documents." 

PART  MI-CONTRACT 
ADMINISTRATION 

Subpart  M2.14— [Amended] 

14.  Subpart  942.14  "Traffic  and 
Transportation."  is  amended  to  update 
an  organizational  reference.  The  "Office 
of  Operati<ais  and  Traffic"  is  changed  to 
"Office  of  Transportation  Management" 
wherever  it  appears  tn  sections  942.1401. 
942.1402(a)(2).  942.1403-1  (a)  and  (c).  and 
942.1403-2. 

PART  943-CONTRACT 
MODIFICATIONS 


PART  952— SOUCIATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

•62.204-73   [Amanded] 

16.  Section  952.204-73.  'Foreign 
ownership,  control  or  influence  over 
contractor  (representation)"  is  amended 
at  paragraph  (c).  question  7.  to  remove 
country  group  code  "F'  while  adding 
"S"  and  to  correct  the  reference  to  "15 
CFR  part  370"  to  read  "15  CFR  part  770". 

952.212-73    [Amanded] 

17.  Section  952.212-73.  "Cost  and 
schedule  control  system  criteria."  is 
amended  to  remove  "Office  of  the 
Controller  Publication  CR-0015,"  from 
the  final  sentence  of  the  paragraph  of 
instruction  and  "DOE/CR-0015."  from 
the  first  sentence  of  the  clause. 

952.214-27    ptamovad] 

18.  Section  952.214-27,  "Price 
reduction  for  defective  cost  or  pricing 
data — ^modification — seal  bidcUng,"  is 
removed. 


•43.170  limmiti] 

15.  Section  943.170.  "Extension  of 
contracts  resulting  from  unsolicited 
proposals",  is  amended  at  the  end  of  the 
final  sentence  of  paragraph  (i)  to  corect 
the  reference  to  "TAR  ISSOT^)"  to  read 
"FAR  subpart  8A" 


•52.215-18    [Rt 

19.  Section  952.215-18.  "Order  of 
precedence,"  is  removed. 

952.21^-^    [Amanded] 

20.  Section  952.219-9.  "Small  business 
and  small  disadvantaged  business 
subcontracting  plan."  is  amended  at 
paragraph  (d](10)  by  insertion  of  the 
missing  form  number  "294"  after 
"Standard  Form  (SF)." 

•52.227-79    [Amanded] 

21.  Section  9S2.227-79(b)  is  amended 
by  changing  "for"  to  "or"  between  the 
words  "information"  and  "use". 

052.235-70    [Amended] 

22.  Section  952.235-70  is  amended,  in 
the  third  sentence  of  the  clause,  by 
adding  the  words  "contractor  without 
the  written  consent  of  the"  before  the 
tide  "Contracting  Officer"  where  that 
tide  first  appears. 

•704M03    [Amended] 

23.  Section  970.0803  is  revised  to  read 
as  follows: 

•70.oe03   AcquisHion  of  UtMty  Sarvlcaa. 

(a)  Utility  services  defined  at  FAR 
8.301  for  the  furnishing  of  electricity,  gas 
(natural  or  manufactured),  stream, 
water,  and/or  sewerage  to  facilities 
owned  or  leased  by  DOE  shall  be 
acquired  directly  by  DOE  and  not  by  a 
contractor  using  a  subcontractor 
arrangement 

(b)  However,  under  unusual 
circumstances  as  discussed  below,  the 
Head  of  a  Contracting  Activity  may 
authorize  a  management  and  operating 
contractor  for  a  facility  to  acquire  such 


utility  service  for  the  facility,  after 
requesting  and  receiving  concurrence  to 
make  such  an  authorization  from  the 
Director,  Office  of  Project  and  Facilities 
Management  (OPFM),  at  Headquarters. 
Requests  for  such  concurrence  should  be 
included  in  the  Utility  Service 
Requirements  and  Options  Studies 
required  by  DOB  directives  in  subseries 
4540  (Public  Services).  Alternatively, 
they  may  be  made  in  a  separate 
document  submitted  to  the  Director. 
OPFM  early  in  the  acquisition  cycle.  The 
requests  shall  set  forth  whey  utility 
acquisition  at  die  subcontract  level  is  in 
the  best  interest  of  DOE.  i.e..  why  the 
benefits,  such  as  economic  advantage, 
are  clearly  favorable. 

(c)  The  requirements  of  FAR  subpart 
8.3,  this  section,  and  DOE  directives  in . 
subseries  4540  shall  be  applied  to 
subcontract  level  acquisition  for 
furnishing  utility  services  to  a  facility 
owned  or  leased  by  DOE. 

(d)  Requirements  for  Headquarters 
review  and  approval  of  proposed 
solicitations,  contracts,  and 
subcontracts,  and  modifications  thereto, 
for  the  acquisition  of  utility  services  are 
summarized  at  908.307. 

•70.3102-2    [Amended] 

24.  Section  970.3102-2  is  amended  at 
paragraph  (d)  to  change  "$60,000"  to 
"$70,000"  where  it  appears  twice. 

•70.5203-3    [Amended] 

25.  Section  970.5203-3  is  amended  by 
changing  the  words  "used"  to  "use"  and 
"delivered"  to  "deliver". 

•70.5204-10    [Amended] 

26.  Section  970.5204-10  is  amended  at 
paragraph  (b)  by  changing  the  reference 
"925.204-74"  to  "952J04-74". 

•70.5204-12   [Amended] 

27.  Section  970.5204-12  is  amended  at 
paragraph  (a)  by  changing  "connecting" 
to  "connection". 

•70.5204-13    [Amsnded] 

28.  Section  970.5204-13  is  amended  as 
follows: 

a.  At  paragraph  (d)(6)(i)  to  change 
"or"  to  "of  where  it  last  appears  in  the 
first  sentence. 

b.  At  paragraph  (d)(8)(ii)  to  change 
"Workmen's"  to  "workers". 

c.  Change  the  clause  title  date  from 
"June  1988"  to  "XXX 1990"  and  at 
paragraph  (eXlO).  between  the  word 
"litigation"  and  the  period  symbol  add 
tlie  following  words  "(except  where 
incurred  pursuant  to  die  contractor's 
performance  of  the  Government-funded 
technology  transfer  mission  and  in 
accordance  with  the  Litigation  and 
Claims  article)". 
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d.  At  (e)(17)  by  changii^  "other"  to 
"others"  the  second  time  it  appears. 

e.  At  (e)(17){iii)  by  changing  "from  "  to 
"for". 

f.  At  (e)(20)  by  changing  "the"  to 
"other". 


•70J304-15 

29.  Section  970.5204-15  "Obligation  of 
funds."  is  amended  as  follows: 

a.  At  paragraph  (b)  by  changing  the 
word  "article"  to  "clause"  as  it  appears 
three  times,  by  removing  the  woid  "is" 
following  the  third  use  of  the  word 
"contract"  in  the  first  sentence. 

b.  At  paragraph  (e)  by  dumging 
"artide"  to  "clause". 

•7«.S2e4-aS    [Amended] 

Sa  Section  970.5204-^28  Nuclear 
facility  safety  is  amended  by  changing 
"of  to  "on"  between  the  words 
"persons"  and  "the"  at  paragraph  (d)(7). 

•70.5204-31    [Amanded] 

31.  Section  970.5204-31  is  amended  at 
paragraph  (b),  third  sentence,  by 
cKanging  the  phrase  "or  all  of  the"  to 
read  "of  all  the"  and  by  adding  the 
words  "or  daim"  after  the  word 
"action"  as  it  appears  three  times  In  the 
last  sentence. 

32. 970.7104-3  is  revised  to  read  as 
follows: 

•70.7104-3    AcqaWnonofUtNltySarvtees. 

When  authorized  by  DOE  (subject  to 
appropriate  delegation)  to  acquire  utility 


services,  such  acquisition  shall  be  in 
compliance  with  DOE  Directives  as 
explamed  at  97a0803. 

•70.7104-12    [Amended] 

33.  Section  970.7104-12  is  amended,  in 
paragraph  (a),  by  adding  the  words 
"except  FAR  19.705-7  and  die 
implementing  clause  at  52.219-16,  which 
need  not  be  included  in  subcontracts 
issued  by  management  and  operating 
contractors"  between  "Subpart  19.7" 
and  the  closing  period. 

•70.7104-30    [Amended] 

34.  Section  970.7104-39  is  amended  to 
sobatitote  the  reference  "FAR  section 
3.102"  in  place  of  die  reference  to  "FAR 
subpart  3.1". 

PART  971— REVIEW  AND  APPROVAL 
OF  CONTRACT  ACTIONS 

35.  Section  971.101  is  revised  to  read 
as  follows: 

•71.101    Retruiremente    Oensf«L 

Solidtadons  and  contract  awards 
whidiare: 

(a)  In  excess  of  the  authority 
delegated  to  Heads  of  Contracting 
Activities; 

(b)  Likely  to  provoke  unusual  public 
interest;  or. 

(c)  Of  a  new  or  unusual  nature  shall 
be  submitted  to  the  Procurement 
Executive  or  desi^ee  for  appropriate 
review  and  approval. 


Contract  actions  are  thoee  actions 
relating  to  the  letting  of  contracts, 
subcontracts,  agreements  with  other 
governmental  agencies,  and  subsequent 
modifications,  extensions,  and 
setdements  of  terminations  thereof. 
Questions  of  contract  policy  or 
procedure  which  arise  in  the  ccurse  of 
negotiatioo  and  administration  of  sudi 
contract  actions  shall  be  submitted  fat 
advance  Headquarters  review  and 
approval.  Additional  elegance 
requirements  regarding  utility  service 
acquisitions  are  at  906.307. 

36.  Section  971.103.  "Documentation 
submittals"  is  amended  by  removing  the 
existing  paragraph  (aKlH"!  ^nd 
redesignating  pen^aphs  (aXl)  (iii)  and 
(iv)  as  (a)(1)  (ii)  and  (iii)  and  revising 
newly  rederignated  paragraph  (aXl)(ii) 
and  paragraph  (c)(2)  to  read  as  fi^ows: 


•71.103    Documentation 

(a)*  *  • 

(1)  •  •  • 

(ii)  If  applicable,  one  copy  of  the 
Justification  For  Odier  Than  Pull  and 
Open  Competition  shell  be  provided. 
•       *       *       •       • 

(c)  •  •  • 

(2)  The  supporting  documoitation 
should  indude  a  copy  of  the  local 
independent  review,  if  any,  conducted  in 
accQodance  with  971.203. 

[PR  Doc.  91-386S  nied  Z-19-91: 8:45  u^ 
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OEPARTMENT  OF  AGRICULTURE 

AnkiMl  wid  Ptafit  HMrith  lmp<cUon 
Sarvic* 

[Doekat  Na  tO-OlS] 

PubNe  MMtmg;  Vaterinary  Biologies 

AOCNCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Advance  notice  of  public 
meeting  and  request  for  topica. 


r:  This  is  to  notify  producers  of 
veterinary  biological  products  and  other 
interested  persons  that  we  are  holding  a 
third  annual  public  meeting  to  discuss 
regulatory  and  policy  issues  related  to 
the  manufacture  and  distribution  of 
veterinary  biological  products.  The 
agenda  for  this  year's  meeting  is  being 
finalized  and  suggestions  for  topics  of 
general  interest  to  producers  and  other 
interested  persons  are  requested. 

KACC,  DATIS  AND  TMCS  OT  MEFTOIO: 

The  third  annual  public  meeting  will  be 
held  in  the  Scheman  Building  at  the 
Iowa  State  Center,  Ames,  Iowa,  on 
Thursday,  August  15  from  8  a.m.  to  5:30 
p.m.  and  Friday,  August  16, 1991,  from  8 
a.m.  to  12  noon. 

POM  PURTNCII  INFORMATION  CONTACT: 
Dr.  Frank  Y.  Tang.  Biotechnology 
Coordination  and  Technical  Assistance 
Staff,  Biotechnology,  Biologies,  and 
Environmental  Protection,  Animal  and 
Hant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  room  851, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  Telephone  (301)  436-4833. 
SUFPLSMCNTARV  MIRMMATION:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  held  its  second  annual 
public  meeting  on  veterinary  biological 
products  on  August  23-24, 1990,  in 
Ames,  Iowa  (see  55  FR  29077,  July  17. 
1990,  Docket  No.  90-125).  The  meeting 
provided  an  opportimity  for  the 
exchange  of  information  between 
APHIS  representatives,  producers  of 
veterinary  biological  products,  and 


interested  persons  on  issues  of  common 
concern.  APHIS  is  in  the  process  of 
planning  the  agenda  for  a  third  annual 
public  meeting  on  veterinary  biologies  to 
be  held  in  Ames,  Iowa,  on  August  15, 
and  16, 1991. 

As  yet,  the  agenda  for  the  third  annual 
meeting  is  not  complete.  APHIS  will 
entertain  suggestions  for  meeting  topics 
from  producers  and  the  interested  public 
before  finalizing  the  agenda.  Topics 
which  have  been  suggested  include:  (1) 
An  update  on  the  implementation  of  the 
1985  Amendments  to  the  Virus-Serum- 
Toxin  Act  (21  U.S.C.  151-159);  (2)  further 
discussion  of  the  regulation  of 
autogenous  biologies;  (3)  international 
harmonization  of  regulation  of 
veterinary  biologies;  and  (4)  safety 
issues  related  to  pre-  and  post-licensing 
of  biological  products.  Please  submit 
additional  suggested  meeting  topics  to 
the  person  listed  under  PON  PURTHCfl 
INFORMATION  CONTACT  by  March  15, 
1991. 

After  the  agenda  is  finalized.  APHIS 
will  announce  the  schedule  and 
registration  information  for  the  third 
annual  public  meeting  on  veterinary 
biologies  in  a  notice  in  the  Federal 
Register. 

Done  in  Washington,  DC,  this  13th  day  of 
February  1991. 
lamM  W.  GkMMT, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  91-3959  Filed  2-19-91;  8:45  am] 
aniittn cooi  mis  m  u 


ForMtSarvica 

Saquoia  National  Foraat,  CA; 
Examfrtion  From  Appaal 

AOENCV:  Forest  Service,  USDA. 
ACTION:  Notice  of  exemption  from 
appeal,  Hume  Lake  Ranger  District. 
Sequoia  National  Forest. 


r:  The  Forest  Service  is 
exempting  &t>m  appeal  the  decisions 
resulting  trom  the  Pine-Mill  Insect 
Salvage.  Cherry-Gap  Insect  Salvage,  and 
the  Box  Insect  Salvage  analyses.  These 
environmental  analyses  are  being 
prepared  in  response  to  the  severe 
timber  mortality  in  the  Pine.  Mill. 
McKenzie.  Indian,  Hoist  and  Dry 
compartments  in  the  Hume  Lake  Ranger 
District,  Sequoia  National  Forest.  The 
unusual  mortality  is  being  caused  by 


drought  and  related  insect  infestation. 
The  Pine-Mill  Insect  Salavage  analysis 
(portions  of  the  Pine,  Mill,  and 
McKenzie  compartments)  area  is  within 
the  Mill  and  Mill  Flat  Creek  watersheds, 
and  adjacent  to  Kings  Canyon  National 
Park  and  the  Kings  River  Special 
Management  Area.  The  Cherry-Gap  ' 
Insect  Salvage  (portion  of  Hoist  and 
Indian  compartments)  analysis  area  is 
within  the  Indian.  Verplank  and  Coverse 
Creek  Watersheds,  approximately  1  mile 
north  of  Kings  Canyon  National  Park 
and  adjacent  to  the  Kings  River  Special 
Management  Area.  The  Box  Insect 
Salvage  analysis  (portions  of  the  Dry 
and  McKenzie  compartments)  area  is 
within  the  Mill  Creek  Watershed,  and  is 
adjacent  to  Kings  Canyon  National  Paiic 
on  the  east  side. 

There  are  currently  much  higher  than 
normal  levels  of  tree  mortality  occurring 
throughout  the  Sequoia  National  Forest 
as  a  result  of  four  consecutive  years  of 
below  normal  precipitation.  The  Hume 
Lake  District  is  proposing  tractor 
harvest  of  approximately  2.0  million 
board  feet  (MMBF)  on  3,000  acres  in  the 
Pine-Mill  Insect  Salvage  analysis, 
approximately  1.0  MNfflF  on  2.500  acres 
in  the  Cherry-Gap  Insect  Salvage  and 
proposing  harvesting  of  approximately 
1.0  MMBF  on  1,000  acres,  employing 
both  helicopter  and  tractor  yarding,  in 
the  Box  Insect  Salvage  analysis.  No  new 
road  construction  or  road  reconstruction 
is  planned  for  any  of  the  analysis  areas. 
All  areas  are  within  the  General  Forest 
Zone,  as  delineated  by  the  Sequoia 
National  Forest  Land  and  Resource 
Management  Plan.  An  important 
analysis  featiu-e  is  coordination  with 
occupants  of  private  residences  in  the 
Pinehurst  and  Cedar  Brook  Area  under 
the  Box  Insect  Salvage  analysis. 

The  drought  has  caused  a  high  degree 
of  stress  within  the  trees,  which  reduces 
their  natural  defense  mechanisms  and 
weakens  them  to  the  extent  that  they 
are  now  predisposed  to  attack  by  bark 
and  engraver  beetles.  Trees  killed  by 
insect  attack  deteriorate  very  rapidly. 

Prompt  removal  of  the  dead  and  dying 
timber  minimizes  value  and  volume  loss. 
Any  utmecessary  delays  of  the  proposed 
salvage  sales  could  delay  harvesting 
until  the  1992  logging  season  which 
could  decrease  the  value  by  as  much  as 
$200,000.  In  addition,  excessive  numbers 
of  dead  trees  produce  heavy  fuel 
concentrations,  which  makes  wildfire 
control  extremely  difficult. 
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The  decisions  for  Uie  propoaed 
projects  are  scheduled  to  be  issued  in 
mid-March  and  April  1991.  If  pro)acts 
are  delayed  because  of  appeals  (delays 
can  be  up  to  100  days,  with  an 
additional  15-20  days  for  discretionary 
leview  by  tiM  Chiaf  of  tfie  Poveat 
Service),  it  is  likely  that  the  projects 
would  not  be  implemented  this  field 
season.  This  would  result  in  the 
substantial  monetary  loss. 

Pursuant  to  36  CFR  217.4(a)(ll).  it  is 
my  decision  to  exempt  from  appeal  the 
decisions  relating  to  the  harvest  and 
restoration  of  lands  affected  by  drooght- 
induced  timber  mortality  in  the  Mill, 
Min  Flat  Verplank,  Converse  and 
Indian  Greek  watersheds  of  the  Hume 
Lake  Ranger  District  Sequoia  National 
Forest  The  envinmmental  documents 
being  prepared  will  address  the  effects 
of  the  proposed  actions  on  the 
environment  will  document  public 
involvement  and  will  address  the  issues 
raised  by  the  public 
M-ncinn  DATC  This  decision  is 
effective  February  20, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  this  decision  should  be 
addressed  to  Ed  Whitmore,  Timber 
Management  Staff  IMrector,  Pacific 
Southwest  Region.  Forest  Service, 
USDA.  630  Sansome  Street  San 
Francisco,  CA  94111.  (415)  705-2648,  or 
to  lames  A.  Crates,  Forest  Supervisor, 
Sequoia  National  Forest  900  W.  Grand 
Ave.,  Porterville,  CA  93257.  (200)  784- 
1500. 
ADDITIONAL  INFORMATION:  The 

environmental  analyses  for  this 
proposal  will  be  documented  in  the 
Pine-Mill  Insect  Salvage,  Cherry-Gap 
Insect  Salvage  and  Box  Insect  Salvage 
envionunental  documents.  A  public 
scoping  notice  was  published  in  the 
Porterville  Recorder  on  January  25, 1901 
to  determine  the  issaes  to  be  addressed 
in  the  environmental  analyses. 
AdditionaDy,  letters  were  mailed  to 
representatives  of  various 
environmental  groups  and  the  timber 
industry  to  provide  information  on  the 
projects  and  to  generate  paUic  issues 
and  concerns.  The  project  files  and 
related  maps  are  available  for  public 
review  at  the  Hume  Lake  Ranger 
District  35860  East  Kings  Canyon  Road. 
Dunlap,  CA  93621. 

The  catastrophic  damage  presendy 
occurring  in  the  Mill.  Mill  Flat  VerpLank. 
Converse,  and  Indian  Creek  watersheds 
involves  approximately  24.000  acres. 
Within  this  area,  approximately  6.500 
acres,  with  an  associated  44)  UMBP,  is 
presently  being  analyzed  for  salvage  in 
three  salea.  The  value  to  the  Forest 
Service  of  the  salvage  vohiaie  is 
estimated  at  $4O0jtXXk  This  figtu*  does 


not  iadude  the  many  jobs  and 
thouaaada  of  doUara  in  benefits  ikat  ara 
realised  ki  ralatad  aervica,  aun>ly,  and 
constructioB  industries.  Fresno  Counfy 
will  share  2S%  of  the  selling  value  for 
any  of  the  tiaiber  that  is  salvaged  in  a 
commercial  timber  aale.  Rehabilitation 
and  teatontioa  measores  will  be 
neceaaary  for  watershed  protectioa. 
eroaion  preventioo,  and  fuels  reduction. 

The  propoaals  are  not  expected  to 
adversely  affect  snag  dependent  wildlife 
species.  Initiai  review  faidicates  diat 
post-harvest  snag  numbers  will 
approximate  the  Forest  Man  Standard 
and  Guideline  of  1.5  snags  per  acre. 
Preliminary  acoping  for  die  Box  Insect 
Salvage  analysis  inlicates  that  land 
owners  woold  Uke  to  see  die  dead  and 
dying  trees  removed  with  any  disraptioo 
minimized  dirou^  a  Bmited  operattog 
period.  No  Wild  and  Scenic  rivers, 
wetlands,  wddemess  areas,  roadless 
areas,  or  threatened  or  oulangered 
species  are  within  the  proposed  project 
areas. 

Dated:  February  12, 1991. 
David  M.  Jay, 
Deputy  Regional  Forester. 
[FR  Doc.  91-4974  Filed  2-19-91:  S:45  am] 
amwa  coot  s«ia-it-a 


Stanialaua  National  Foraat,  CA; 
Examptlon  From  Appaal 

AOENCr:  Forest  Service.  USDA. 
action:  Notice  of  exemption  from 
appeal,  Litde  Moss  Fire  Salvage. 
Groveland  Ranger  District  Stimislaus 
National  Forest 

SUMMART:  The  Forest  Service  is 
exempting  from  appeal  the  decision 
resulting  from  die  Little  Moss  Fire 
Salvage  analysis.  Tliis  environmental 
analysis  is  being  prepared  in  response 
to  the  severe  timber  mortality  located 
primarily  in  die  Dry  Gulch.  Moss 
Canyon  and  Litde  Crane  Creek 
drainages  on  die  Groveland  Ranger 
District  Stanislaus  National  Forest.  The 
severe  timber  mortality  is  due  to  trees 
killed  during  the  A-Rock  Complex  Fire, 
the  long-term  dron^t  and  insect 
infestation.  The  analysis  area  is 
approximately  one  mile  north  and 
northwest  of  El  Portal  and  is  adjacent  to 
Yosemite  National  Park. 

The  A-Rock  Complex  Fire  burned 
11,610  acres  of  Stanislaus  National 
Forest  lands  adjacent  to  Yosemite 
National  Paik.  Approximately  4.700 
acres  of  the  burned  over  lands 
supported  timber  stands  <^  commercial 
valua.  AppraxisMtely  70%  of  the  fire 
was  classified  as  a  k^  intensity  bum. 
Spotted  Owl  Habitat  Area  (SOHA)  G- 


25,  in  Mbaa  Canyoa  drainage,  sustaiiiad 
subatantial  daoM^  with  450  acres  of  die 
SOHA  remaining  oataide  the  fire 
perimeter.  The  projact  oonsists  of 
removal  of  fita,  droaghl  and  inaect-killed 
timber  as  aawlogs  aad  bioniass  with  an 
estimated  total  vofanae  of  46  lailiao 
board  feet  ^MfKOF).  Burned  area 
emefgeacy  rehabilitatioa  awasares  are 
already  uDdarway.  Additional 
rehabditattan  maasarei  will  be 
impleawnted  for  this  project  Harveatiag 
of  the  fire,  diau^it  and  inaect-kiUed 
timber  wiU  be  B>n'aa|il«hffl  daoa^  the 
use  of  tractoc  cable  aad  helicopter 
logging  systems.  Botii  new  road 
construction  and  reconstructiaa  are 
proposed. 

Pursuant  to  38  CFR  part  217.4(aXll).  ft 
is  my  decision  to  exempt  frtm  appeal, 
the  decision  relating  to  the  harvest  and 
restoration  of  lands  affected  by  the  A- 
Rock  Complex  Fire,  drought  and  insect 
induced  timber  mortality  in  primarily 
the  Diy  Gidch.  Moss  Can]ron  and  Little 
Crane  Creek  areas  of  the  Groveland 
Ranger  District  Stanislaus  National 
Forest  The  environmental  document 
being  prepared  will  address  the  effects 
of  the  proposed  actions  on  die 
environment  will  document  public 
involvement  and  will  address  the  issues 
raised  by  the  public. 
effective  date:  This  decision  is 
effective  February  20, 1991. 

FOR  FURTNBI  information  CONTACT 

Questions  about  this  decision  should  be 
addrened  to  Edward  Whitmore,  Timber 
Management  Staff  Director,  Pacific 
Southwest  Region.  Forest  Service, 
USDA.  630  Sanaome  Street  San 
Francisco.  CA  94111,  (415)  705-2648,  or 
to  Janet  L  WohL  Forest  Supervisor, 
Stanislaus  National  Fwest  19777 
Greenley  Road.  Sonora.  CA  9637a  (209) 
532-3671. 

ADomoNAL  mformation:  The  A-Rodc 
Complex  Fire  Area  encompasses  11.610 
acres  of  National  Forest  Sjrstem  Lands 
on  the  Stanisbns  National  Forest  in  the 
Moss  Canyon  and  Trumbull 
Compartments.  Maps  of  this  area  are 
available  for  public  review  at  the 
Groveland  Ranger  Station.  Star  Route 
75G.  Groveland,  CA  95321  and  at  the 
Stanislaus  National  Forest  Supervisor's 
Office.  19777  Greenley  Road,  Sonora. 
CA  9537a  The  analysis  for  this  project 
will  be  doctmiented  in  the  Little  Moss 
Fire  Salvage  Environmental 
Assessment 

On  September  11, 1990,  a  letter 
soliciting  ooauaents.  ideas, 
considerations,  and  concerns  was  sent 
to  over  300  mewhtn  of  the  public  using 
the  reoeody-updated  Forest 
Environmental  Aaalyais  Quarterly 
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mailing  list  On  December  24, 1990,  the 
Stanislaus  National  Forest  Supervisor 
published  a  notice  in  the  local 
newspaper  of  intent  to  prepare 
environmental  documents  for  proposals 
to  salvage  dead  and  dying  timber 
damaged  beyond  recovery  by  the  A- 
Rock  Complex  Fire  and  the  continuing 
drought  and  insect  activities.  Pursuant 
to  40  CFR  1501.7,  scoping  is  being 
conducted  by  the  Stanislaus  National 
Forest  to  determine  the  issues  to  be 
addressed  in  the  environmental 
analysis.  As  part  of  the  scoping  effort, 
the  Croveland  Ranger  District  has 
conducted  tours  of  the  burned  area. 

Individuals  firom  Yosemite  National 
Park,  California  Department  of  Fish  and 
Game,  Mariposa  Coimty,  Sierra  Club 
and  the  Audubon  Society  have  taken 
part  in  the  tours.  On  November  20, 1990, 
a  meeting  was  held  with  industry 
representatives  to  discuss  their 
particular  concerns.  Contact  was  also 
made  with  the  local  Native  American 
communities.  Additional  scoping  will  be 
conducted  as  necessary  prior  to 
completing  the  environmental  analysis 
on  the  LitUe  Moss  Fire  Salvage. 

The  Stanislaus  National  Forest  is 
planning  on  completing  the  Little  Moss 
Fire  Salvage  environmental  analysis  in 
February  1991. 

Analysis  of  the  timber  volume  and 
value  indicates  that  about  45  MMBF  of 
ponderosa  and  sugar  pine,  white  Hr,  and 
incense-cedar,  valued  at  about 
$2,000,000,  is  dead  or  dying.  Complete 
loss  of  this  timber  could  result  in  an 
estimated  loss  of  about  $2,000,000  to  the 
citizens  of  the  United  States  with 
$450,000  of  that  being  a  loss  in  National 
Forest  receipts  to  the  counties. 
Additionally,  rehabilitation  and 
restoration  measures  would  be 
necessary  for  watershed  protection, 
erosion  prevention  and  fuels  reduction. 
Delay  of  the  salvage  project  increases 
the  cost  of  these  restoration  and 
rehabilitation  measures,  thus  reducing 
receipts  from  the  timber  salvage. 

Anticipated  rates  of  decay  in  the  Little 
Moss  Salvage  were  partially  based  on 
experienced  decay  in  the  1987 
Stanislaus  Complex  Fire.  Eighteen 
months  after  the  1987  Stanislaus 
Complex  Fire,  the  three  trunks  of 
standing  fire-damaged  conifers  had 
developed  deep  splits  or  cracks 
(weather  checked)  sufficient  to  make 
many  trees  unmerchantable.  At  the  end 
of  24  months,  deterioration  of  the  woody 
material  had  progressed  to  a  point 
where  salvage  of  trees  for  lumber/ 
plywood  purposes  was  no  longer 
feasible. 

It  is  anticipated  that  the  trees  in  the 
Little  Moss  Salvage  will  deteriorate  at  a 
faster  rate  than  trees  in  the  1987 


Stanislaus  Complex  Fire  salvage,  thus 
reducing  the  time  available  for  harvest. 
This  increased  rate  is  expected  because 
the  Little  Moss  Salvage  trees  were 
already  weakened  by  the  continued 
below-normal  precipitation  during  the 
previous  five  out  of  six  years  and 
because  the  Little  Moss  Fire  was  during 
a  period  of  active  tree  growth  (which 
also  increases  the  rate  of  deterioration). 

It  is  estimated  that  significant 
deterioration  would  be  evident  within  12 
months  following  the  fire  occurrence 
and  that  complete  deterioration  and 
value  loss  for  lumber  piuposes  would  be 
seen  by  the  end  of  1991.  Because  of  this, 
it  is  extremely  important  to  remove  the 
estimated  45  MMBF  of  dead  and  dying 
timber  during  the  12  months  following 
the  fire. 

If  the  project  is  exempted -from  appeal, 
it  is  estimated  that  salvage  operations 
could  be  initiated  in  mid-May  1991.  A 
contract  termination  date  in  mid- 
October  1991  would  allow  five  months 
to  harvest  45  MMBF  at  a  rate  of 
approximately  370  MBF  per  day. 
However,  if  an  appeal  was  made  of  the 
decision  to  conduct  salvage  operations, 
and  an  assumption  was  made  that 
salvage  would  be  initiated  following 
resolution  of  the  appeal,  it  is  estimated 
that  salvage  could  not  begin  until 
August  or  September  1991. 

The  termination  date  of  the 
contract(s]  would  remain  the  same 
imder  either  scenario,  however,  the 
volume  available  for  salvage  would  be 
reduced  to  approximately  30  MMBF  if 
the  project  is  delayed  until  August  or 
September.  (An  estimated  15  MMBF 
would  become  unmerchantable  during 
the  4-month  period  that  salvage  was 
forgone.) 

On  the  basis  that  30  MMBF  would  be 
available  for  salvage  during  the 
remaining  time  prior  to  contract 
termination,  removal  of  material  would 
have  to  be  at  a  rate  of  approximately 
1,430  MBF  per  day.  The  increased 
production  rate  is  considered  unrealistic 
for  the  following  reasons:  The  main 
access  road  is  not  capable  of  supporting 
the  associated  increase  in  log  truck 
traffic;  the  dependence  of  the  logging 
operation  on  helicopter  availability  and 
safe  aerial  space;  and  the  amount  of 
contract  time  (estimated  2-4  months) 
needed  to  complete  road  construction 
and  reconstruction. 

Delays  for  any  reason  could 
jeopardize  chances  of  accomplishing 
recovery  of  this  damaged  resource 
before  deterioration  renders  the  trees 
uimierchantable.  Delays  could  result  in 
volume  and  value  losses,  and  increase 
the  chances  of  wildfires  occurring  due  to 
the  large  additional  quantity  of  standing 
and  down  fuels. 


Dated  February  11, 1991 
David  M.  Jay. 

Deputy  Regional  Forester. 
[PR  Doc.  91-3975  Filed  2-19-01;  8:45  am] 
I  coot  S410-114I 


DEPARTMEHT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  Na  7-91 

Foreign-Trade  Zone  40— Cleveland, 
OH;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Cleveland-Cuyahoga 
County  Port  Authority,  grantee  of  FTZ 
40,  requesting  authority  to  expand  its 
general-purpose  foreign-trade  zone  in 
Cleveland,  Ohio,  within  the  Cleveland 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR. 
ptirt  400).  It  was  formally  filed  on 
January  30, 1991. 

FTZ  40  was  approved  by  the  Board  on 
September  29, 1978  (Board  Order  135, 43 
FR  46686, 10/11/78),  and  expanded  in 
1982  (Board  Order  194, 47  FR  27579, 6/ 
25/82).  The  zone  currently  involves  a 
site  (30  acres)  at  the  Port  of  Cleveland 
and  a  site  (175  acres)  adjacent  to 
Cleveland  Hopkins  International 
Airport.  The  Port  Authority  is  now 
requesting  authority  to  expand  its  zone 
site  at  the  port  to  include  the  entire  Port 
of  Cleveland  complex  (94  acres)  on  Lake 
Erie  at  the  mouth  of  the  Cuyahoga  River. 

In  accordance  with  the  Board's 
regulations,  an  examiners  conunittee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230:  John  F.  Nelson, 
District  Director,  U.S.  Customs  Service, 
55  Erieview  Plaza,  Cleveland,  Ohio 
44114;  and.  Major  David  P.  Plank, 
District  Engineer,  U.S.  Army  Engineer 
District  Buffalo.  1776  Niagara  Street, 
Buffalo,  New  York  14207. 

Comments  concerning  the  proposed 
zone  expansion  invited  in  writing  fttim 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  April  5, 1991. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations; 
U.S.  Department  of  Commerce  District 

Office,  666  Euclid  Avnue,  Room  668, 

Cleveland,  Ohio  44114. 
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Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce,  Room  4213, 
14th  ft  Pennsylvania  Avenue,  NW., 
Washington.  DC  20230. 

Dated:  February  11, 1991. 
Jdui  |.  Da  Poota,  Jr.. 
Executive  Secretary. 
[FR  Doc.  91-3979  Filed  2-19-91;  8:45  am] 

MLUNQ  COM  MIO-Oa-M 

[Ordw  Na  510] 

Resolution  and  Order  Approving  the 
Application  of  the  Metropolitan 
Nashville  Port  Authority  for  a  Special- 
Purpoee  Subzone  at  the  Auto  Tul>ing 
Components  Plant  of  Form  Rite  Corp. 
In  Hawldns  County,  IN 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Bo6u^  (the 
Board)  has  adopted  the  following 
Resolution  and  Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  conaideration  of  the  application  of 
the  Metropolitan  Nashville  Port  Authority, 
grantee  of  FTZ  78,  filed  with  the  Foreign- 
Trade  Zones  Board  (the  Board]  on  March  2, 
1990,  requesting  special-purpose  subzone 
status  at  the  automotive  tubing  components 
manufacturing  plant  of  Fonn  Rite  Corporation 
located  in  Hawkins  County,  Tennessee,  the 
Board,  finding  that  the  requirements  of  the 
Foreign-Trade  Zones  Act,  as  amended,  and 
the  FTZ  Board's  regulations  would  be 
satisfied,  and  that  the  proposal  would  be  in 
the  pubUc  interest  provided  approval  is 
subject  to  a  special  reporting  requirement  on 
Form  Rite's  adherence  to  the  plan  outlined  in 
the  application  regarding  sourcing  and 
production/sales  levels,  approves  the 
application  subject  to  the  foregoing 
restriction. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  To  Establish  a 
Foreign-Trade  Subzone  For  Form  Rite 
Corporation  in  Hawkins  County, 
Tennessee 

Whereas,  by  an  act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  91a-81u)  (the  Act], 
the  Foreign-Trade  Zone  Board  (the 
Board]  is  authorized  and  empowered  to 


grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304]  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Metropolitan  Nashville 
Port  Authority,  grantee  of  Foreign-Trade 
Zone  78,  has  made  application  (filed 
March  2, 1990,  FTZ  Docket  11-90,  55  FR 
11632],  in  due  and  proper  form  to  the 
Board  for  authority  to  establish  a 
special-purpose  subzone  at  the 
automotive  tubing  components 
manufacturing  plant  of  Form  Rite 
Corporation  located  in  Hawkins  Coimty, 
Tennessee; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  would  be  satisfied  and  that 
the  proposal  would  be  in  the  public 
interest  if  approval  were  given  subject 
to  the  reporting  requirement  in  the 
resolution  accompanying  this  action; 

Now,  Therefore,  in  accordance  with 
the  application  filed  March  2, 1990,  the 
Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the  Form 
Rite  plant  in  Hawkins  County, 
Tennessee,  designated  on  the  records  of 
the  Board  as  Foreign-Trade  Subzone  No. 
78F  at  the  location  mentioned  above  and 
more  particularly  described  on  the  maps 
and  drawings  accompfmying  the 
application,  said  grant  of  authority  being 
subject  to  the  provisions  and  restrictions 
of  the  Act  and  regulations  issued 
thereunder,  to  the  special  reporting 
requirement  in  the  resolution 
accompanying  this  action,  and  also  to 
the  following  express  conditions  and 
limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
fi-om  the  date  of  issuance  of  the  grant, 
and  prior  thereto  any  necessary  permits 
shall  be  obtained  from  Federal,  state, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  facility  in  the 
performance  of  their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 


of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  Witness  Whereof,  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  it  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  at  Washington,  DC  this  13th  day 
of  February,  1991,  pursuant  to  Order  of 
the  Board. 

Foreign-Trade  Zones  Board. 

EricLGarfinkel. 

Assistant  Secretary  of  Commerce  for  Import 

Administration,  Chairman,  Committee  of 

Alternates. 

[FR  Doc.  91-3980  Filed  2-19-01;  8:45  amj 

MUUtQCOOe  MIO-OS-H 


International  Trade  Administration 

[A-570-«11] 

Initiation  of  Antidumping  Duty 
Investigation;  Tungsten  Ore 
Concentratee  From  the  People's 
Repul>lic  of  Chmh 

AOENCV:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

ACnOM;  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce  (the 
Department],  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  tungsten 
ore  concentrates  from  the  People's 
Republic  of  China  (PRC)  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value.  We  are  notifying 
the  U.S.  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of 
tungsten  ore  concentrates  from  the  PRC 
are  materially  injuring,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  m^e  its  preliminary  determination 
on  or  before  March  11, 1991.  If  that 
determination  is  affirmative,  we  will 
make  our  preliminary  determination  on 
or  before  July  2, 1991. 
EFFECTIVE  DATE:  February  20. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Roy  A.  Malmrose.  Office  of 
Countervailing  Investigations,  Import 
Administration,  International  Trade 
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Administratioii.  U.Sb  Department  of 
Commerca.  14th  Siraet  and  Comtitution 
Avenue.  NW^  Wuhington.  DC  2023(k 
telephone  (202)  377-6414. 


ine  reuumi 

On  January  23.  ISSl.  we  reoehred  a 
petitkm  filed  ia  proper  form  by  \JJS. 
Tungiten  Coipofation  (USTC]  an  bebalf 
of  the  U.S.  industry  producing  tungaten 
ore  concentratea.  The  petition  waa 
supptemented  on  lannary  24  February  6, 
and  Pebraary  11. 1901.  In  compliance 
with  the  filii^  requirements  of  section 
353.12  of  tlie  Department's  regulations 
(19  CFR  353.12  (1990)).  petitioner  alleges 
that  imports  of  tungsten  ore 
concentrates  from  the  PRC  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  die  Tariff  Act 
of  1930.  as  amended  (the  Act],  and  that 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

Petitioner  has  stated  diat  it  has 
standing  to  file  the  {letition  because  it  is 
an  interested  party,  as  defined  under 
section  77l(g](C]  of  the  Act.  and  because 
it  filed  the  petition  on  behalf  of  the  U.S. 
industry  producing  the  product  that  is 
subject  to  this  investigation. 

On  February  1 1901.  die  Department 
received  a  submission  filed  by  GTE 
Products  Corporation  (GTE)  in 
opposition  to  the  petition,  lliis 
submission  inchided  letters  from 
General  Electric  Company  and 
Kennametal  Inc.  which  stated  their 
opposition  to  the  petition.  GTE  argues 
that  the  "like  product"  should  be 
defined  to  inchide  intermediate  tungsten 
products  such  as  ammonium 
paratungstate  (AFT)  and  tungsten 
powders.  If  the  domestic  industry  ia 
defined  as  tnchiding  the  producers  of 
tiuigsten  ore  concentrates  and 
intermediate  products,  GTE  contends 
that  its  submission  demonstrates  that  a 
majority  of  the  domestic  bidnstry 
opposesthe  petition.  On  February  8, 
1991,  USTC  made  a  submission  arguing 
that  the  Department  was  precluded  from 
considering  GTE*s  arguments  under 
United  States  v  Rosea,  Inc.,  706  F.2d 
1563  (1983)  and  otherwise  refuting  GTFs 
claims  on  the  appropriate  definition  of 
hke  product  and  the  relevant  tadustry. 

Based  on  these  submissions  we 
determine  for  purposes  of  deciding 
standing  hi  this  initiation  that  tungsten 
intermediates  are  not  Hke  the  imported 
product  tungsten  ore  concentrates.  As  a 
result  GTE.  CE,  and  Kennametal  are  not 
part  of  the  industry  on  whose  behalf  this 
petition  was  brought  We  intend, 
however,  to  continue  avaminitig  this 


issue  in  the  course  of  the  investigatlan. 
If  any  intesested  party,  aa  descried 
under  parayaphs  (C).  fD).  (E).  or  (F)  of 
section  771(0)  of  the  Act  wishes  to 
register  support  for,  or  opposition  ta  this 
petttioa.  please  file  written  notification 
with  the  Assistant  Secretary  for  Import 
Administration. 

United  States  Ptica  snd  Foiaign  Mackat 
Valua 

Petitioner's  estimate  of  United  States 
price  (VSP)  tor  both  the  high-  and  hjw- 
grade  concentrates  is  based  on  U.S. 
Bureau  of  the  Census  bnport  statistics. 
Prices  derfved  from  import  statistics 
were  adjusted  for  inland  frei^t  hi  the 
PRC 

Petitioner  alleges  that  the  PRC  is  a 
nonmarket  economy  country  within  the 
meaning  of  section  773(c)  of  the  Act 
Accordingly,  petitioner  based  foreign 
market  value  (FMV)  on  constructed 
value  (CV).  CV  was  calculated  using 
factors  of  production  devebped  for  the 
PRC.  Petitioner  used  factors  of 
production  experienced  in  its  own 
business  widi  respect  to  labor, 
electricity,  and  diesel.  The  remaining 
factors  were  those  experienced  by  a 
producer  of  tungsten  ore  concentrates  in 
Peru. 

Petitioner's  factors  were  primarily 
valued  based  on  a  country  at  a  stage  of 
economic  development  comparable  to 
the  PRC  and  which  is  a  significant 
producer  of  comparable  merchandise 
(i.e.,  India].  Where  efforts  to  obtain 
Indian  values  were  unsuccessful, 
petitioner  valued  factors  based  on 
Peruvian  prices  on  the  besis  that  (1) 
Peru  is  a  significant  producer  of 
comparable  merchandise,  (2) 
information  fit>m  Peru  was  reasonably 
available,  (3]  Peru  possesses  a  middle- 
income  economy,  while  other  producers 
of  timgsten  ore  concentrates  possess 
upper-middle  or  high-income  economies, 
and  (4)  Peruvian  ore  possesses 
characteristics  similar  to  those  of 
Chinese  ore. 

To  calculate  an  estimated  CV  for  the 
subject  merchandise,  petitioner  included 
electricity,  labor,  diesel,  and  material 
and  maintenance  costs  for  mining, 
crushing,  grinding  and  concentrating  the 
ore.  Packing,  exploration  and  capital 
costs  were  excluded.  Petitioner  added 
the  statutory  minimums  often  percent 
for  SG&A  and  eight  percent  for  profit,  in 
accordance  with  section  773(e)(1)(B)  of 
the  Act 

Petitioner's  calculations  resulted  in  a 
margin  of  122  percent  for  the  high-grade 
concentrates  and  151  percent  for  the 
low-grade  concentrates. 


Initiation  of  iawasticadaa 

Under  section  732(c)  of  the  Act  die 
Department  must  determine,  widiin  20 
days  after  die  petition  is  fOed.  whether 
the  petition  sets  forth  the  allegations 
necessary  for  the  initiab'on  of  an 
antidumping  duty  investigation,  and    . 
whether  the  petition  contains 
informatian  reasonably  available  to  die 
petitioner  supporting  the  allegations. 

We  have  examined  the  petition  on 
timgsten  ore  concentrates  from  the  PRC 
and  found  that  the  petition  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  In  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  tungsten 
ore  concentrates  kom  the  PRC  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  vahie.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminary  determination 
by  July  2. 1991. 

Scope  of  bivestigation 

The  merchandise  covered  by  this 
investigation  is  tungsten  ore 
concentrates.  This  includes  any 
concentrated  or  upgraded  form  oi  raw 
tungsten  oca.  whether  hi^  or  low- 
grade.  High-grade  tungsten  ore 
concentrates  are  defined  as  a 
concentrated  form  of  tungsten  ore 
containing  66  percent  or  more  by  wei^t 
of  tungsten  trioxide.  Low-grade  tungsten 
ore  concentrates  are  defined  as  a 
concentrated  form  of  timgsten  ore 
containing  less  than  65  percent  by 
weight  of  tungsten  trioxide.  Low-grade 
tungsten  ore  concentrates  include 
tungsten  slime,  which  as  a  umcentration 
of  less  than  35  percent  by  wei^t  of 
tungsten  trioxide.  Tungsten  ore 
concentrates  are  used  in  the  prodoctton 
of  intermediste  tungsten  products  such 
as  APT,  tungstic  oxide,  and  tnngstic 
acid.  These  intermediate  products  have 
end  uses  in  the  metalworking,  mining, 
construction,  transportation,  and  oil- 
and  gas-driQing  industries.  Tungsten  ore 
concentrates  are  currenUy  classifiable 
under  item  2eil.00.0a00  of  Um 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  nimiber  is  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

ITC  Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determinatian.  We  will- 
notify  the  ITC  and  make  available  to  it 
all  non-privileged  and  non-proprietary  ' 
infonnation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  the 
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Department's  files,  provided  the  ITC 
confirms  in  writing  that  it  will  not 
disclose  such  information,  either 
publicly  or  imder  administrative 
protective  order,  without  the  written 
consent  of  the  Director,  Office  of 
Antidumping  Investigations,  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  March  11, 
1991,  whether  there  is  a  reasonable 
indication  that  imports  of  tungsten  ore 
concentrates  from  the  PRC  are 
materially  injuring,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  be  terminated: 
otherwise,  the  investigation  will  proceed 
according  to  statutory  and  regulatory 
time  limits. 

This  notice  is  published  pursuant  to 
section  732(c](2]  of  die  Act. 

Dated:  February  12. 1991. 

Eric  L  Garflnkel, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  91-3981  Filed  2-19-91;  8:45  am] 

BHJJNO  CODE  I610-OS.4I 


[C-S33-602] 

Amendment  to  the  Preliminary 
Countervailing  Duty  Determination; 
Steel  Wire  Rope  From  India 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

analysis:  In  its  preliminary 
determination,  pubUshed  on  February  4, 
1991  (56  FR  4259),  die  U.S.  Department 
of  Commerce  determined  that  benefits 
which  constitute  subsidies  within  the 
meaning  of  the  countervailing  duty  law 
are  being  provided  to  manufacturers  of 
steel  wire  rope  in  India.  The  Department 
held  a  disclosure  conference  on 
February  1, 1991.  Counsel  to 
respondents  filed  a  submisnon  on 
February  4, 1991  alleging  the  Department 
had  made  a  ministerial  error  that 
overstated  the  benefits  bestowed  on 
Usha  Martin  Industries  Ltd.  (UMIL) 
under  the  International  Price 
Reimbursement  Scheme  (IPRS).  The 
Department  has  received  no  comments 
from  petitioner  contesting  this.  After 
reviewing  respondents'  comments,  we 
agree  that  we  made  a  ministerial  error 
and  that  this  error  significantiy  afiected 
UMIL's  preliminary  margin  and  changed 
die  "All  Otiier"  rate. 

It  is  not  standard  Departmental 
practice  to  amend  preliminary 
determinations  since  these 


determinations  only  establish  estimated 
margins,  which  are  subject  to 
verification  and  which  almost  always 
change  in  the  final  determination. 
However,  in  an  investigation  where  the 
ministerial  error  results  in  a  change  of 
significant  magnitude,  we  have 
determined  that  an  amendment  of  the 
preliminary  determination  is 
appropriate.  Therefore,  the  Department 
hereby  amends  its  preliminary 
determination  to  correct  for  the 
ministerial  error  involved.  This 
correction  changes  the  estimated 
margins  for  UMIL,  BWR  and  die  "All 
Others  Rate"  as  indicated  below. 

In  order  to  ensure  consistency,  the 
Department  intends  to  implement 
regulations  governing  the  amendment  of 
preliminary  determinations  in 
antidumping  and  coimtervailing  duty 
investigations.  The  Department  does  not 
intend  to  alter  its  practice  with  regard  to 
preliminary  results  in  administrative 
reviews. 

Therefore,  in  accordance  with  section 
703(d)(2)  of  die  Tariff  Act  of  1930.  as 
amended,  the  Department  will  direct 
U.S.  Customs  officers  to  require  a  cash 
deposit  or  posting  of  a  bond  on  all 
entries  of  steel  wire  rope  bom  India 
subject  to  the  suspension  of  liquidation 
equal  to  the  following  corrected 
estimated  amounts: 


ManuiactuFare/producers/exporleis 


Usha  Martin  Industries  Limtted 

Bombay  Wire  RopM,  Ud 

AN  Olhara. 


Margin 
percentage 


14.57 
32.83 
32.83 


This  constitutes  an  amendment  to  the 
preliminary  determination  with  respect 
to  steel  wire  rope  frt>m  India. 

Dated:  February  13, 1991. 
Eric  L  Garfiiickel, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-3962  Filed  2-19-91;  8:45  am] 
SHJJNa  COM  Sf  le-OS-H 


Exporters'  TextHe  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Exporters'  Textile 
Advisory  Committee  will  be  held  on 
March  14, 1991.  Ihe  meeting  will  be 
fit)m  2  p.m.  in  the  15th  Floor  Trainiiig 
Center  facility  at  the  office  of  KPMG 
Peat  Marwick,  599  Lexington  Avenue, 
New  York,  NY  10022. 

The  Commitiee  advises  Department  of 
Commerce  officials  on  textile  and 
apparel  export  issues. 
AGENDA:  Report  on  conditions  in  the 
export  market  review  of  Office  of 


Textiles  and  Apparel  export  expansion 
activities;  and  other  business. 

The  meeting  will  be  open  to  the  public 
with  a  Umited  number  of  seats 
available.  For  further  information  or 
copies  of  the  minutes,  contact  WiUiam 
Dawson  (202/377-4324). 

Dated:  February  14, 1991. 
Auggia  TantiUo, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  91-3935  Filed  2-19-91: 8:45  am] 


Natlonai  Oceanic  and  Atmospheric 
Administration 

Stone  Crab  Hshery  of  the  Gulf  of 
Mexico 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Notice  of  approval  of  an 
amendment  to  a  fishery  management 
plan. 

SUMMARY:  NOAA  announces  approval 
of  Amendment  4  to  the  Fishery 
Management  Plan  for  the  Stone  Crab 
Fishery  of  die  Gulf  of  Mexico  (FMP). 
Amendment  4  adds  to  the  FMP  a 
scientifically  measurable  definition  of 
overfishing  and  an  action  plan  to  arrest 
overfishing  should  it  occiir,  adds  to  the 
FMP  a  section  on  vessel  safety 
considerations,  and  revises  the  section 
on  habitat  of  significance  to  the  fishery. 
Amendment  4  conforms  the  FMP  with 
the  revised  national  standard  guidelines 
for  fishery  management  plans  and  with 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  as 
amended. 

EFnCTtVE  DATE:  February  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  justen,  813-893-3722. 

SURPtEMENTARY  INFORMATION:  The 

stone  crab  fishery  is  managed  under  the 
FMP.  prepared  by  the  Gulf  of  Mexico 
Fishery  Management  Council  (Council), 
and  its  implementing  regulations  at  50 
CFR  part  654  under  the  authority  of  the 
Magnuson  Act  as  amended.  In 
accordance  with  the  national  standard 
giudelines  and  as  required  by  an 
amendment  to  the  Magnuson  Act 
Amendment  4  adds  to  the  FMP  a 
scientifically  measurable  definition  of 
overfishing  and  an  action  plan  to  arrest 
overfishing  should  it  occur,  adds  to  the 
FMP  a  section  on  vessel  safety 
considerations,  and  revises  the  section 
on  habitat  of  significance  to  the  fishery. 

Amendment  4  was  submitted  by  the 
Council  on  November  20. 1990.  A  notice 
of  availability  of  Amendment  4  and 
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requMi  for  comments  wat  published  la 
the  Federal  Register  on  December  4. 
1990  (55  FR  50050).  No  commenU  were 
received. 

Under  the  FMP,  as  revised  by 
Amendment  4.  overfishing  exists  when 
the  realized  egg  production  per  recruit  is 
reduced  below  70  percent  of  potential 
production.  Overfishing  will  be  avoided 
when  the  minimum  claw  length  allowed 
to  be  harvested  sssures  survival  of  the 
stone  crabs  to  achieve  the  70  percent 
egg  production  per  recruit  potential. 
When  overfishing  occxirs,  the  Council, 
by  regulatory  amendment  and  in  concert 
with  Florida,  will  adjust  the  minimum 
claw  length  allowed  to  be  banrested,  or 
institute  other  measures  to  reduce  the 
fishing  mortality,  to  increase  the  egg 
production  per  recruit  to  at  least  70 
percent  of  potential  production. 

Further  information  on  the  definition 
of  overfishing,  the  action  plan  when 
overfishing  occurs,  vessel  safety 
considerations  in  the  fishery,  and 
habitat  of  significance  to  the  fishery  are 
contained  in  Amendment  4. 

aassification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator)  determined  that 
Amendment  4  is  necessary  for  the 
conservation  and  management  of  the 
stone  crab  fishery  and  tihat  it  is 
consistent  with  the  Magnoson  Act  and 
other  applicable  law. 

Since  Amendment  4  has  no 
implementing  regulations,  preparation  of 
and  oonchisions  based  on  a  regulatory 
impact  review  (RIR)/reguIatory 
flexibility  analysis  (RFA).  normally 
required  by  E.0. 12291  end  the 
Regulatory  Flexibility  Act  are  not 
required.  It  should  be  noted,  however, 
that  each  future  action  initiated  under 
the  action  plan  to  arrest  overfishing, 
established  bi  Amendment  4,  will  be 
accompanied  by  an  RIR  and,  if  such 
action  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  an  RFA. 

As  part  of  Amendment  4.  the  Council 
prepared  an  environmental  assessment 
(EA).  Based  on  the  EA.  the  Assistant 
Administrator  conchidad  that  there  will 
be  no  significant  adverse  impact  on  the 
human  environment  aa  a  resnh  of 
Amendment  4. 

The  Council  determined  that 
Amendment  4  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
program  of  Florida,  the  only  state 
affected.  This  determination  was 
submitted  for  review  by  the  respoosiUe 
state  agency  under  section  307  ^  the 
Coastal  Zone  Management  Act  Florida 
agreed  wi*h  the  Council's  determination. 


Amendment  4  does  not  contain  a 
collection-of-infbnnation  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act 

Amendment  4  does  not  contain 
policies  with  federalism  impbcations 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  EO.  12812. 

Authority:  19  U.S.C  1801  at  ol. 
Dated:  Febntary  13, 1991. 
Sunud  W.  McKaan, 

Acting  AasiBtant  Administrator  for  Fiaherie$, 
National  Marine  Fiaheriea  Service. 
[FR  Doc  9I-38M  Filed  2-19-91;  BAS  am] 
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Oaciaion  to  EatabHah  •  TIma  Parted  In 
1901  for  th«  Aeoaptanca  and 
Evaluatton  of  naaeareh  Propoaala  fbr 
StudiM  hi  tlM  MONTTOR  Nattonal 
Martfw  SanctiMfy  and  Ra<|uaat  for 


agency:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM). 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce 
(DOC). 
AcnoNE  Notice. 

•UMMARy:  Title  in  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  (MPRSA)  of  1972. 18  U.S.C.  1431  et 
seg.  (as  amended),  Implementing 
Regulations,  15  CFR  part  922. 53  FR 
43806,  October  28, 1988,  and  the  Monitw 
National  Marine  Sanctuary 
Implementing  Regulations,  15  CFR  part 
924. 40  FR  21706.  May  19, 1975,  authorize 
NOAA  to  require  permits  f(»  conducting 
prohibited  activities;  such  permits  may 
be  issued  only  for  research  related  to 
the  MONITOR  and  casualty  recovery 
operations. 

Research  on  the  MONITOR  and  its 
environment  is  essential  to  tha 
acquisition  of  data  that  contribute 
directly  to  resolving  management 
interpretation,  protection,  and 
preservation  problems  in  the  MONITOR 
National  Marine  Sanctuary.  Potential 
applicants  should  focus  their  proposals 
on  research  issues  that  address  these 
concerns  most  doaaly  and  an  lyiected 
to  a  specific  listing  of  the  types  of 
historicai  archaeological, 
environmental,  engineering,  and 
conservation  information,  considered 
most  appn^ate  by  NOAA.  Guidelines 
for  the  research  topics  and  the 
organization  of  reseerch  proposals  can 
be  found  in  Appendix  B  Hteseardi 
Permits)  of  the  MONTTOR  Sanctuary 
Management  Flan  Copies  cdT  the 
management  plan  are  available  fbr 
inspection  at  or  may  be  obtained  at  the 
address  listed  in  this  annooncanient 


In  an  effort  to  encourage  researdi  on 
the  MONTTOR  and  to  provide  an 
equitable  and  efficient  review  of  all 
proposals  NOAA  is  issuing  this  Federal 
Register  notice  to  establish  a  specified 
time  period  of  45  days,  beginning  widi 
the  issuance  of  this  announcement  fbr 
the  submission  and  review  of  reseerch 
proposals  relating  to  the  MONITOR. 
Valid  research  proposals  will  be 
evaluated  consistent  with  the  criteria  8»t 
forth  in  15  CFR  924.6.  After  appropriate 
review  and  evaluation  of  these 
proposals,  NOAA  will  determine  the 
number  of  permits  that  may  be  issued  to 
accomplish  the  objectives  set  forth  in 
the  MONTTOR  Senctuary  Management 
Plan,  the  MONTTOR  regulations,  and  the 
MPRSA. 

AODRttSU:  Susan  E  Durden,  Office  of 
Ocean  and  Coastal  Resource 
Management  National  Ocean  Service. 
National  Oceanic  and  Atmospheric 
Administration,  1825  Connecticut  Ave.. 
NW.,  Washington,  DC  20235. 

FOR  FURTHER  INFORtUTION  CONTACT: 

Ervan  Garrison,  202/673-5128. 

Dated:  February  7, 1991. 
^^Iginia  K.  llppie. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management 
[FR  Doc.  91-3885  Filed  2-19-91;  8:45  am] 


Ocaan  Salmon  Hahories  Off  tho 
Coaata  of  Waahlngton,  Oragon,  and 
California 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACnoM:  Notice  of  availabihty  of  reports; 
notice  of  pubUc  meetings  and  hearings. 

SUMMARV:  The  Pacific  Fishery 
Management  Council  (Council)  has 
begun  its  annoal  preseason  management 
process  for  the  1991  ocean  salmon 
fisheries.  Aa  required  by  the  final 
framework  amendment  to  the  Fishery 
Managentent  Plan  for  Conuiercial  and 
Recreational  Salmon  Fisheries  off  the 
Coasts  of  Washington,  Oregon,  and 
California  (FMP).  this  notice  announces: 
(1)  The  availability  of  specific  Council 
dociunents  relating  to  the  1981  ocean 
sabnon  fishing  aeas<m,  and  (2)  dates  and 
locationa  (rf  Council  meetings  and  pvbLtc 
hearings  whidi  comprise  the  conqilete 
schedule  fbr  determining  iHt>posed  and 
final  management  measures  for  the  1901 
ocean  sahnoa  fishing  season. 

DATn:  See  "aufvuMKNTAiir 
INFORMATION''  for  the  dates  of  the 
scheduled  meetings  and  pabbc  hearings. 
For  the  public  hearings  being  held, 
written  comments  will  be  accepted  at 
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the  Council  office  until  April  5,  mi.  All 
public  hearings  begin  at  7  p.m.,  'On  die 
dates  and  at  the  locations  specified 
below. 

ADORES8E8:  Send  written  comrnents  to 
Lawrence  Six,  Executive  Director, 
Pacific  fnhery  Management  Council, 
MetroCenter,  suite  420. 2060  SW.  Fvst 
Avenue,  IHjrtland,  Oregon  97201. 
FOR  FURTHER  INFORMATION  CONTACT 
John  Coon,  503-326-6352. 
8UPf>t.EMENTARY  INFORMATION:  Council 
meetings  are  open  to  the  pubic;  public 
comment  on  pertinent  issues  is  solicited 
at  specific  times  duriqg  (he  meetings. 
Written  comments  may  be  addressed  to 
the  Council  office.  Further  details  of 
each  meeting  will  be  available  in 
Council  news  releases  and  the  Federal 
Register  or  by  contacting  the  Council 
office  directly. 

The  Council's  schedule  for 
development  of  ocean  salmon  fishery 
management  recommendations  for  the 
1991  season  is  as  follows: 

February  21, 1991 — Sabnon  Advisory 
Siibpanel,  Salmon  Technical  Team 
(STT),  and  selected  Scientific  and 
Stati^cal  Committee  members -meet 
with  policy  and  technical  staff  from  the 
state  and  Federal  -fishery  agencies  and 
treaty  Indian  tribes  to  review 
preliminary  stock  abundance  estimates 
prepared  by  the  SST.  The  meeting  will 
be  iteld  at  the  Hed  Ldon  bm-jantzen 
Beatih,  Portland,  Oregon. 

March  1, 1991— Council  reports  that 
summarize  the  1990  sahnon  season  and 
project  the  expected  salmon  stock 
abundance  for  1991  are  available  to  the 
public  from  the  Council  office. 

March  11-15, 1991— Council  and  its 
advisory  entities  meet  at  the  Clarion 
Hotel-San  Francisco  Aiiport  to  adopt 
1991  regulatory  options  for  public 
review.  Tlie  options  should  meet  the 
management  objectives  of  fte  FMP.  Any 
need  for  emergency  changes  to  the  FMP 
should  be  identified  ior  public  xeview.  If 
an  April  ISfOfpening  of  the  troll  season 
off  California  is  inaf^ropriate,  the 
Council  CuBi  modify  or  lescind  the 
opening  date  at  this  meeting. 

Maptjh  1^-25. 1991— SST  completes 
"Preseason  Report  II-Analysis  of 
Proposed  Reg^tory  Options  for  1991 
Salmon  Flslieries*'. 

March  20. 1991^New8letter 
describixig  proposed  management 
options  aad  sdndule  af  pirialic  lieariags 
is  distributed  linohidea  c^atians. 
rationale,  and  oendensed  summary  ol 
biological  and  economic  impactsj. 

March  28, 1991— The  5TT  "Preseason 
Report  H-Analysis  of  Proposed 
Regulatory  O^ktiaas  for  1091  Ocean 
Salmon  Fisheries"  'will  be  diatribuled 
with  the  Cimncal  brieftng  bodk. 


April  S-3, 1991— iPabbc  hearings  are 
held  to  review  the  proposed  regulatoiy 
options  adopted  by  the  Council.  All 
public  heasings  beffn  at  7  p  jn.  on  the 
dates  and  at  the  leoaliBns  specified 
below. 

April  2. 1991— Astoria  Middle  School, 
1100  Klaskanine  Avenue,  Astoria, 
Oregon. 

April  2, 1991— Red  Lion  Inn,  1919 
Fourth  Street  Eureka.  California. 

April  3, 1991 — General  Administration 
RiiilHiiig,  T.argp  Meeting  Room,  Olympia, 
Washington. 

April  3, 1991— Thunderbird  Motor  Inn, 
1313  North  Baysfaore  Dcrve,  Cera  Bay, 
Oregon. 

April  3, 1991— Red  Lion  Inn.  2001  Point 
West  Way,  Sacramento,  California 

April  8-12, 1991— Conncil  and  its 
advisary  entities  meet  at  the  Red  lion- 
Columbia  River  inn.  Avtland,  Oregon,  to 
adopt  final  1991  regulatory  measures. 
New  options  or  analyses  pn-esented  at 
the  April  meeting  must  be  reviewed  by 
the  SST  end  public  prior  to  amy  council 
action. 

April  17, 1991 — ^Newsletter  describing 
adopted  ocean  salmon  fishing 
management  measures  is  mailed  to  ^e 
public.  

April  12-24, 1991— The  STT  completes 
drafting  oT  "Preseaeon  Report  BI- 
Analysis  of  Council  Adopted  Regulatory 
Measures  for  1991  Ocean  Sahnon 
Fisheries." 

May  1,  ISOl — Federal  ocean  salmon 
fishery  management  regulations 
implemented  and  Preseason  Rqjort  HI 
available  for  distribution. 

Dated:  February  13.  Wffl. 
Richard  H.Scfaasfar, 

Director  of  Office  afFieherieB  Conservation 
and  Management,  National  Manne  Fisheries 
Service. 
[FR  Doc.  9^-8944  Filed  2-19-91;  8:45  amj 
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Marina  Mamnala;  Parmtt  HMUficaUoR 
Dr.  DaBM  R.  Coata  (f>227H); 
ModlficattDnila  1  loi>arfntt1to.  700 

Notice  is  hereby  given  that  pursuant 
to  the  proviflJonB  of  J§  216.33  (d)  and(e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  [50 
CFR  part  2119).  Scienltific  Research 
Pemih  No.  7W)  Issued  to  Dr.  Daniel  V. 
Coeta.  Center  for  Marine  Studies. 
Universitycaf Calitemia.  Santa  Cnu. 
California  9SB64.  on 'March  27, 1990,  is 
modified  «6  feUows: 

Sedtian  Aisxihanged  to  read: 

1.  Up  to -5000  blood,  Itxn  milk  and  300 
misc^iansoin  tissue  samples -mBytje 
imported  'from  'tke  Ibllowing  specTies: 
California  wea  loan  {ZiAtphus  oallfomianus 
californiaauB] 


Galapagos  seaiion  [Z.aalifaraiaatia 

wallebaeki) 
Australian  sea  haaiNaephoctt  ciaeifo] 
Soutliem  sea  lion  [Otaria  flaveBceas] 
Hoolcer'i  j«a  iion  {Phocartos  hoakerQ 
Galapagos  Tur  seal  [Aslocephalus 

galapagoensus) 
Guadalupe  fur  seal  (>4,  ^ownsendi) 
Airtarotic  fnr  «e8l  [A.  gatelh) 
South  Amerioan  fur  seal  {A.  australis] 
New  Zealand  fur  seal  (A.  forsteri) 
South  African  fur  seal  [A.  pusillus  puBillus] 
Australian  fur  seal  [A.  pusillus  dorifetue] 
Southern  elephant -seal  [Mirounga  leonins^ 
Weddel  saal  {Leptonychotes  wedtielli) 

This  modification  becomes  effective 
upon  pabHcation  in  the  Federal  Re^Mar. 

Docmnents  pertaining  to  the  Permit 
and  modification  are  available  for 
review  in  the  following  Offices: 

By  appointment  Permit  Division. 
Office  of  Protected  Resources,  National 
Marine  Pislieries  Service,  1335  East- 
West  Highway.  Room  7324,  Silver 
Spring,  Maryland  20910. 

Director.  Southwest  Region.  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street  Terminal  Island,  California 
90731-7415. 

Dated:  Felu-uaiy  13. 1S91. 
NancgrFoatflc, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  01-3877  Filed  2-19-«l:  S:454n4 
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National  Morlaa  Fiahertaa  Sarvies; 
Marfew  yiniBiiii,  A|ipNcatlM  ior 
Permit;  MWSMortbaast  PWioviea 
Center  [P77#«ft] 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  jnammals  as 
authorized  by  <he  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1861- 
1407)  and  tlie  I^gulations  Govemii^  the 
Taking  and  Importing  <A  Marine 
Mammals  {§0  CFR  part  2\&\ 

1.  AppJkxmt  AUen  £.  Peterson,  Jr., 
Director,  Science  and  Research, 
Northeast  Fisheries  Center,  Woods 
Hole,  MA  02S43. 

2.  Type  elf  Permit  Scientific  Researdi. 

3.  Nana  and  Namber  dfidarinB 
Mcmmais: 

Bottlenose  dolphins  (Tw^^s  *t^«''^"^) 
Whilesided  dolphm  [Uigenoriiyiiuhia 

acutusi 
Whiteteaked  dolpbin  (L  albtvstns) 
Pilot  Whale  [GSorbicephala  spp. ) 
Risso's  dolphin  [Grampus  ^iseus) 
Saddleback  dolphin  iDeJphinvs  delpkis) 
Spotted  do^^hin  (StaaeiJa  epp.) 
Striped  dolphin -(5.  eaerBiseo/te) 
Spinner'dc^hin  (S.  iloi^iroBiiis) 
Beaked  whale  l^lesophdon  tpp-) 
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Gootebeaked  whale  {Ziphitu 

cavirostris) 
Rough-toothed  dolphin  [Steno 

bndanenais] 
Harbor  porpoise  [Phocoena  phocoena) 
Harbor  wal  [Phoca  vitulina) 
Gray  seal  [Halicohoerua  grypus) 

Other  apeciea  taken  in  small  numbers 
during  coastal  and  offshore  Ashing 
operations. 

4.  Type  of  Take:  The  applicant 
proposes  to  take  animals  killed 
incidental  to  commercial  fishing 
operations.  The  primary  objective  of  the 
proposed  research  is  to  obtain  marine 
mammal  carcasses  or  parts  for  scientific 
research  for  studies  including,  but  not 
limited  ta  stock  discrimination,  food 
habits,  age  and  growth,  reproductive 
rates,  parastie  levels,  and  environmental 
contamination. 

5.  Location  and  Duration  of  Activity: 
Fishery  Conservation  Zone  of  the 
Atlantic  Ocean  and  Gulf  of  Mexico. 
Dates  of  taking  will  be  throughout  the 
year.  speciBcally,  December-May  for 
the  Altantic  mackerel  trawl  fishery, 
summer  months  for  the  foreign  tima- 
longline  fishery,  throughout  the  year  for 
the  groundfish  gillnet  fishery,  and  May- 
October  for  U.S.  swordfish  drift  gillnet 
fishery. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
CommUtee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce.  1335  East- 
West  Hwy.,  room  7234,  Silver  Spring, 
Maryland  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  cmd  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  refiect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

By  appointment  Permit  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy..  Suite  7324,  Silver  Spring, 
Maryland  20910  (301/427-2289); 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 


Blvd..  St.  Petersburg.  Florida  33702  (813/ 
893-3141);  and 

Director,  Northeast  Region.  National 
Marine  Fisheries  Service.  Federal  Bldg., 
One  Blackburn  Drive,  Gloucester. 
Massachusetts  01930  (508/284-9200). 

Dated:  February  13, 1901. 
Nancy  Foater, 

Director,  Office  of  Protected  Resources. 
[FR  Doc  91-3978  Hied  2-19-91;  8:4S  am] 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announc«nMnt  of  a  RaquMt  for 
Bilateral  Taxtila  Conaultationa  WKh  tha 
Qovammant  of  India  on  Cartain  Man- 
Mada  Hbar  Taxtila  Producta 

February  14, 1991. 

AOENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Notice. 

Fon  fuhtncr  mroraiATiON  contact: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 
SUPPLEMENTARY  INroRMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  December  28, 1990,  the 
Government  of  the  United  States 
requested  consultations  with  the 
Government  of  India  with  respect  to 
imports  in  Category  635  (women's  and 
girl's  man-made  fiber  coats). 

Under  the  terms  of  the  current 
bilateral  agreement  between  the 
Governments  of  the  United  States  and 
India,  the  United  States  reserves  the 
right  to  establish  a  limit  of  40,642  dozen 
for  the  ninety-day  consultation  period 
which  began  on  December  28, 1990  and 
extends  through  March  27, 1991. 

A  summary  market  statement 
concerning  Category  635  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  635  under  Uie 
agreement  with  India,  or  on  any  other 
aspect  thereof,  or  to  comment  on 
domestic  production  or  availability  of 
products  included  in  Category  635,  is 
invited  to  submit  10  copies  of  such 
comments  or  information  to  Auggie  D. 
Tantillo,  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce, 


Washington.  DC  20230.  Attn:  Public 
Comments. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel.  Room 
H3100,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue  NW.. 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  fit>m  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  635.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  India,  further  notice  will 
be  published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Sche  ule  of  the 
United  States  (see  Federal  Register 
notice  55  FR  50756,  published  on 
December  10, 1990). 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

India — Market  Statement 

Category  635 —  Women 's  and  Girls '  Man- 
Made  Fiber  Coats 

December  1990 

Import  Situation  and  Conclusion 

U.S.  imports  of  women's  and  girls'  man- 
made  fiber  coats,  Category  635,  from  India 
reached  116,120  dozen  in  the  year  ending 
September  1990,  more  than  four  times  the 
27,315  dozen  imported  a  year  earlier.  During 
the  first  nine  months  of  1990  imports  from 
India  were  109,760  dozen,  over  5  times  their 
January-September  1989  level  and  more  than 
four  times  their  total  calendar  year  1989  level. 

The  sharp  and  substantial  increase  in 
Category  635  imports  from  India  is  causing 
disruption  in  the  U.S.  market  for  women's 
and  girls'  man-made  fiber  coats. 

U.S.  Production  and  Market  Share 

U.S.  production  of  women's  and  girls'  man 
made  fiber  coats.  Category  635,  declined  30 
percent  between  1987  and  1989,  falling  from 
4,977  thousand  dozen  in  1987  to  3,461 
thousand  dozen  in  1989.  The  U.S. 
manufacturers'  share  of  the  women's  and 


Fedani  Riijiiliii  y  WaL  S.  Tfo.  »i  y  Wedneadaf .  T^fartHf  Za 


gy«'wsi  miii^fibarinaiitMiriMfhMfcwM 
percent  ia  afli7  4o  4»4)arcaat  in  MBI.  a  liiqp 
of  94iatC8ntage  ipoinla. 

US..IiBpra4s«adta]Mit2tenatnt>«n 

US.  imposts  qfuxuaa's  mnd^f^'vamk- 

thaueanddDMn<Biaa7 1*04.844  thousand 
dozen  In  19B8.  drqi^ed  to  4,021  ftouaand 
dozen  In  m9,and^en  siiiged  to^  record 
levM^ilTV'thousaiid  dozen  in  the  jr  ear  endiqg 
Stpteufcei  19W.  0«te|ery  (085  ■imports  are  ap 
41  pvtnit4aitbetfiMt  Bine  bmhOis  of  HMD 
over  thr  jai—iy  r<i[Siiii^niBnff  Irvri  Hw 
ratlaafiippartS'to  d— alicniiuiliittcB  in 
Cate9a^a3Steanaaad.fcam  81  peicentdn 
198740  USipeicent  Jn  1960.  an  increase  of  B5 
percentage  points. 

Duty-Paid  Vfllue<andrU.S.iteducem'  Rrice 

ApproKimate^  94 'percent  of 'Category -685 
imports  from  Jndia  during  the  first  nine 
months  of  ilfl90entat8d  under  hGTSUSA 
numliefs  62I02.9S.5D1D — women's  man-made 
fiber  anoraks,  windbreakers  and  similar 
Jackets,  other  than  water  resistant; 
62aua.M>lB— women's  man-made  fiber  antt 
type  jackets  and  blazers.  These  coats  entend 
the  U.S.  at  landed  duty-paid  values  faehaw 
U.S.  producers' j)rices  for  coniparable  coats. 

[FR  Doc.  91-3936  Filed  2-19-Bl:&4S«ii\] 


COPYRIGHT  ROYALTY  TRIBUNAL 
[CRT  DoanSfHo.  91-7-V9CD1 

Ascactalnmentof  Whether 
Controvvraydtists  Concamlng 
Distribution  «« t989  Cabia  «loy««y 
Fund 

AGENBV:  G(g>yrigbt  Rcgwhy  ntribunal. 
AcnoN:  notice. 

summary:  ^The  'C<)pyright  Royalty 
Tribunal  ilirRris  tiHl  zflaimants  to  joyalty 
fees  paid  by  cable  aperatoEsIor 
secondary  izansmissions  HiiriTjg  1989 
(Phase  I  and  Phase  II)  to  aiflmiit  any 
comments  oenceming  whether  a 
controversy  exists  with  regard  to  the 
distribution  of  the  1989  x:able  royalty 
fees.  J^  xilaimadts  .intpiif>*ng  to  • 

participate  lin  fhe  1989  proceeding  shall 
include  with  iheir  comments  a  Notice  .of 
Intent  to2)arficipate.  Any  .particular 
controversy,  Phase  1  i>riPhase  JL  x>f 
whidh  ihe  Tribunal  does  not  liecome 
advised  Ly  fiie  end  of  (he  mmmpnt 
period  wfll  not  be  £onaideted  at  a  letter 
date  without d  showing<oT^oodx:ause. 
Specifically  lor  Phase  JL  each  rhiirrmnt 
must  fft'ste  £ai3i ipiogram'category  in 
which  "he  or^helias  anintecest  which 
by  file  end  nTihe  comment  period  lias 
not  yetibeen  saUsBedliy  jnivate 
agreement. 

DATES:  CaiiraiBDts.afe4liie  Afuil  19. 
1991. 

AoaasMaa:  OiBiTBaa,  (Qflipjiright 
Royalty  Trttamal,  ISSS'OmmBdticut 


Aveime.  JH/I^  Adte-MB. 
DCZOiOB. 

rommmmmmmmmm 
Robert  Cosster,  Geneteil  Oeatsel, 
Copyri^Weys^lyTrlbaml,  ?1Z5 
CemecfiDtA  Avenue,  WN.,  •suite  916, 
Wa8)dn9t0n,IX:  »O09  tH^  B7»-«4«0. 

Dated:  Tebmaty  14. 1991. 
Mario  £.  JVgUBBD. 
Chaitman. 
[FR  Doc  91-«ee6i'ilad  f-^fr^et.Sstf  «i^ 
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DapaitmasA  of  tha 


Air  HaroaAcMlaaiyBoarri>flff  VWHafi; 
Meeting 

Pursuant  to  eection  9355,  fifle  10, 
United  .States  Code,  fhe  Air  Faroe 
Academy  Jioard  (rf  Visitors  wiD  meet  At 
the  AirFx)rae  Academy.  CoiloBado 
Springs,  Colorado,  April  12-14. 1991.  The 
purpose  ollhe  meeting  is  to  consider 
morale  and  discipline,  Ihe  funiculum, 
instruction.  ;phy8ical  equ4>meat,  £scal 
a^airs,  academic  methods,  and  ather 
matters  xelating  to  the  Academy. 

This  meeting  will  be  closad  to  .the 
public  to  discuss  matters  analogous  io 
those 'listed  in  subsections  (2),  Jf4).  and 
(6)  oT  section  552b(c),  title  5.  United 
States  Code.  These  closed  sessions  wiH 
include:  panel  discussions  with  gcoMps 
of  cadets  and  military  staff  and  faculty 
officers  involving  personal  iirformattion 
and  opinions,  the  disclosure  df  which 
would  Eesilh  in  a  cleaify  imwarrailted 
invasion  oTpersonal  privacy.  Oosed 
sessions  vvfll  also  indude  executive 
sessions  involving  discussions  of 
personal  inTormation,  including  financial 
infonnation.  and  information  relating 
sdlely  to  internal  personnel  rules  and 
practices. oil  the  Board  of  Visitors  and 
the  Academy. 'Meeting  sessions  will  be 
held  in  various  Tacilities  throughout  fhe 
cadet  area. 

ForfurfliET  informatiDn,xontaTJt  Major 
Wayne  THyior.  Headquarters.  U.'S.  Air 
Force  iDPPA).  Washington,  DC  20330- 
5060,  Wt  (709)  '967-2919. 
Patsy  |.  Conner, 

Air  Farce FederalTtegister  Liaison  Officer. 
[FR  Doc  91-3937  Tiled  2-l»-ei:  8:46  and 
■LLMQ  COOf -SSIS^I-a 


USAF  SdairtfTIc  MMaai^  n>aro  Ad 
Hoc  CDnmAtaa  uiiQU4uaid  SaiBon 
for  Ml  CaurtiA  OpviMluiia;HaMng 

The  USaAfScienldfic  JkdsiBiyABnd 
Ari  Ubc  CwnniittHB  an  OffJaegJ 
SenMns'fer  Ahr  OBsafaat  Operartknntwill 


meet  •■  IB-tf  iMvSl£nn  taan-iteS 
pas.  HtiiBBBaDai.AmMAMTSl. 

Thei 
receii 

in  support  of  the  SAB  study.  This 
mee^iig<wnUiiw»hii8elieniissimn^ 
classifiad  defense  matten  -listed  ia 
section  SBSt4cj«f  title  J,  United  Stetas 
Code,  apecifioe%  aubpsB^fsqih  (a,^  ea^ 
(5)  Skemoi  tmi  aocDrdii^y  will  ha 
closed  to  the  pubUc. 

For  further  informs  tioo.  contact  ith* 
Scientific  Advisoiy  .Board  Seccetariat  at 
(703)  697-4648. 
Patsy  i.£anM(. 

Air  Force  Federal  Register  Liaiaan.Offioer. 
4FR  Hoc  .81^0060  £ilaa.2-l»^ai;&45  .am] 


Hoc 


.Ad 
ta 


The  USAf  Scieiftific  Advismy  Bend's 
Ad  Hoc  CommMee-on  the  Sttfikware  anl 
Computer  Pruuessui  Upgredes  to 
Software  Intensive  Airciafi  wiD  meet  on 
5-7'March  1991  Irom  B  a.m.  to  3  p.m.  at 
Wright^Battetsen  AFB.  C&io. 

The  puipase  of  this  jaeeting  is  la 
gather 'infonmatioB  in  euppert  of  the  S^ 
study. 

The  meeting <will  be  closed  1o  Ihe 
pifbHc'in  Bccmdance  with  section 
552b(c)  of  title  5.  United  States  Code, 
spec^a%  sdbparagraphs  (!1)  end'H) 
thereof. 

For  fui*dier  otfonnstion.  centaot  'tfie 
Scientific  Aiviaoiy  Bsard  Seoretariat  at 
fZDZ)«97-4811. 
Patsy  J.  Conner. 

AirToTvePedenil^legigter'Liaiaon  Offiaer. 
(mJDoc<Vl-«8ai  <P!)ed  2-l»'«l;'8:45-un] 
BiujNareeE  sit»«i4i 


Department  of  tha  Army 

Armed  Foccas  fpidamldloglcal  Board: 
Cloaad'Maaflng 

In  acoordanaewifh<se()tienlll|a:)(2]  tB. 
the  Federal  Ad-visory  OamndttBe  Act 
Hhib.  4.  oa  4giU  'CMUieunoeneDt  is  made 
of  the  f ollowang  .flommittee  jruwting: 

Name  of  committee:  Armed  Forces 
Epidemiological 'Board.  DGD. 

Date  of  jBaetiag:.a8J!ebniaiy  1881. 

35m«:J8B0-li3a 

Place:  TJSAMKIID.TtDetrick,  Frederick. 
MD. 

Proposed  agenda:  Medical  Aspects  of 
Chemical  Defense. 

Tlljg  mnnting  yf}}\  by  clOSftd  tO  thy  pV^'T 

in  acoetdaaoe  wrtth  nerttinn  .ffi2h(i;)  cf 
titles. ilSiC  speofionUy  sutyaiietmiih 
(1)  thereof  mid  <6(le  «.  C:&C  eppenriiK 
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1,  subsection  10(d).  The  classified  and 
unclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting. 

FOM  mMTHtll  MPOmUTION  CONTACT: 

Should  additional  information  be 
desired,  please  contact  the  AFEB 
Executive  Secretary,  Skyline  Six.  5109 
Leesburg  Pike,  room  867,  Falls  Church, 
Virginia  22041-3258. 
KamwdiL  Dentoo, 

Alternate  Army  Federal  Register  Liaison 
Officer. 

(FR  Doc.  91-4011  Filed  2-19-«l;  8:45  am] 


Armed  Forces  Epidemiological  Board; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
-the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  committee:  Armed  Forces 
Epidemiological  Board,  DOD. 

Date  of  meeting:  1  March  1991. 

Tune:  0800-1430. 

Place:  USAMRIID.  Ft.  Detrick,  Frederick, 
MD. 

Proposed  agenda:  Service  Preventive 
Medicine  officer  reports;  oral  typhoid 
vaccine;  hepatitis  vaccine;  recommendations 
for  1991-1992  influenza  vaccine;  AFEB 
operations;  and  overview  of  service 
infectious  disease  research  and  development 
programs. 

This  meeting  will  be  open  to  the  public 
but  limited  by  space  accommodations. 
Any  interested  person  may  attend, 
appear  before  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee. 
TON  FUNTMm  MTONMATION  CONTACr 
Interested  persons  wishing  to  participate 
should  advise  the  Executive  Secretary, 
AFEB.  Skyline  Six,  5109  Leesburg  Pike, 
room  667,  Falls  Church,  Virginia 
22041-^258. 

Kanneth  L  Dmtoo, 

Alternate  Army  Federal  Register  Liaison 
Officer. 

[FR  Doc.  91-4012  Filed  2-19-91;  8:45  am] 

SUJNO  coot  S71O-0S-M 

DEPARTMENT  OF  ENERGY 

Office  of  Energy  Researcti 

Special  Reeeerch  Grant  Program 
Notice  91-7;  Human  Genome  Program 

AOINCy:  Department  of  Energy  (DOE). 
ACTtON:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research  (ER).  U.S. 


Department  of  Energy  (DOE)  hereby 
announces  its  interest  in  receiving 
applications  for  Special  Research 
Grants  in  support  of  the  Humane 
Genome  program.  This  program  is  a 
coordinated  multidisciplinary  research 
effort  aimed  at  developing  creative, 
innovative  resources  and  technologies 
which  will  lead  to  a  detailed 
understanding  of  the  human  genome  at 
the  molecular  level.  The  research  goals 
encompassed  in  this  notice  are 
improvements  in  cDNA  technologies 
supporting  the  identification  of  human 
DNA  sequences  which  can  serve  as 
sequence  tagged  sites  (STS)  for  human 
chromosome  mapping.  Appropriate 
subtopics  include  improved  production 
of  cDNA  libraries,  normalization  of 
cDNA  libraries,  rapid  assignment  of 
cDNAs  to  chromosomes  and  sub- 
chromosomal  regions  so  that  optimally 
spaced  cDNAs  for  STS  definition  can  be 
chosen,  limited  or  complete  cDNA 
sequencing  supporting  identification  of 
candidate  STS  sites,  and  validation  of 
the  utility  of  candidate  sites.  All 
participants  in  cDNA  projects  must 
contribute  to  a  coordinated  resource  of 
data  and  materials  which  will  serve  to 
minimize  redundant  efforts  by 
identifying  already  characterized 
cDNAs  across  distinct  libraries. 
DATES:  To  permit  timely  consideration 
for  awards  in  Rscal  year  1991  formal 
applications  submitted  in  response  to 
this  notice  should  be  received  by  March 
22,1991. 

ADDRESSES:  Completed  applications 
referencing  Program  Notice  91-7  should 
be  forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Division  of  Acquisition  and  Assistance 
Management,  ER-64,  room  G-236, 
Washington,  DC  20585,  ATTN:  Program 
Notice  91-7.  The  personal  or  courier 
delivery  address  is:  U.S.  Department  of 
Energy,  Division  of  Acquisition  and 
Assistance  Management,  ER-64, 19901 
Germantown  Road,  Germantown,  MD 
20874. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Benjamin ).  Bamhart.  Office  of 
Health  and  Environmental  Research, 
ER-72  (GTN).  Washington,  DC  20585, 
(301)  353-5037. 

SUPPLEMENTARY  INFORMATION:  It  is 
anticipated  that  approximately  $1M  will 
be  applied  to  cDNA  technology  awards 
during  FY  1991.  Multiple  year  funding  of 
awards  is  expected,  subject  to  the 
availability  of  appropriated  funds. 
Information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluation  and  selection 
processes,  and  other  policies  and 
procedures  may  be  found  at  10  CFR  part 
605.  The  Office  of  Energy  Research  (ER), 


as  part  of  its  grant  regulations,  requires 
at  10  CFR  605.11(b)  that  a  grantee 
funded  by  ER  and  performing  research 
involving  recombinant  DNA  molecules 
and/or  organisms  and  viruses 
containing  recombinant  DNA  molecules 
shall  comply  with  the  National  Institutes 
of  Health  "Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules" 
(51  FR  16958,  May  7, 1986],  or  such  later 
revision  of  those  guidelines  as  may  be 
published  in  the  Federal  Register. 
Application  kits  and  copies  of  10  CFR 
part  605  are  available  from  the  same 
office  listed  under  "Addresses"  section 
of  this  Notice.  Telephone  requests  may 
be  made  by  calling  (301)  353-5037. 
Instructions  for  preparation  of  an 
application  are  included  in  the 
application  kit.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program  is  81.049. 

Issued  in  Washington,  DC,  on  February  8. 
1991. 

DJ).  Mayhow, 

Deputy  Director  for  Management.  Office  of 
Energy  Research. 
[FR  Doc.  91-4000  Filed  2-19-91;  8:45  am) 

atLLMQ  COOC  6460-01-M 


Special  Research  Grant  Program 
Notice  91-8;  Human  Genome  Program 

agency:  Department  of  Energy  (DOE). 

ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research  (ER),  U.S. 
Department  of  Energy  (DOE)  hereby 
announces  its  interest  in  receiving 
applications  for  Special  Research 
Grants  in  support  of  the  Human  Genome 
program.  This  program  is  a  coordinated 
multidisciplinary  research  effort  aimed 
at  developing  creative,  innovative 
resources  and  technologies  which  will 
lead  to  a  detailed  understanding  of  the 
human  genome  at  the  molecular  level. 
Several  research  goals  are  encompassed 
in  this  notice:  (1)  Research  will  be 
supported  to  develop  technologies  and 
resources  necessary  for  the  physical 
mapping  of  human  chromosomes,  i.e., 
establishing  the  original  linear  order  of 
DNA  fragments.  This  includes 
development  of  improved  automated 
systems  for  analysis  of  DNA  fragments 
and  clones,  better  means  of  obtaining 
DNA  as  purified  chromosomes  or 
chromosome  fragments,  improved  yeast 
artificial  chromosome  (YAC) 
technologies  and  improved  cDNA 
technologies  supporting  choices  of 
sequence  tagged  sites;  (2)  Research  will 
be  supported  for  development  of 
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advanced  DNA  sequencing  technology, 
particularly  innovative  new  approaches 
with  potential  for  rapid,  cost-effective 
sequencing  of  a  million  DNA  bases  per 
day,  which  includes  non-gel  techniques 
and  direct  imaging  approaches;  (3) 
Research  will  be  supported  to  develop 
data  management  systems  for  use  in 
DNA  mapping  and  sequencing,  including 
data  structures,  retrieval  schemes,  user 
interfaces  and  advanced  database 
theory.  Also  desired  are  improved 
algorithms  and  hardware  for  analyzing 
DNA  sequences,  including  identification 
of  homologies,  regulatory  sites,  and 
protein  coding  regions;  and  (4)  Research 
and  conference  grants  will  be  supported 
that  address  ethical,  legal  and  societal 
issues  that  may  arise  from  applications 
of  knowledge  and  materials  resulting 
from  the  Human  Genome  program. 
Grant  applications  should  be  focused 
and  address  specific  issues  related  to 
the  Human  Genome  program. 
PREAPPUCATION  INFORMATION:  Potential 
applicants  are  encouraged  to  first 
submit  a  brief  preapplication  in 
accordance  with  10  CFR  600.10(d)(2) 
which  consists  of  two  to  three  pages  of 
narrative  describing  the  research  project 
objectives  and  method  of 
accomphshment.  These  will  be  reviewed 
relative  to  the  scope  and  the  research 
objectives  of  the  DOE  Human  Genome 
program.  Preapplications  should  be 
received  by  April  19, 1991,  and  sent  to 
the  following  address:  Dr.  Benjamin  J. 
Bamhard,  Office  of  Health  and 
Environmental  Research,  ER-72  (GTN), 
Washington,  DC  20585,  (301)  353-5037. 
Telephone  and  telefax  numbers  are 
required  to  bp  part  of  the  preapplication. 
A  response  to  the  preapplications 
discussing  the  potential  program 
relevance  of  a  formal  application  will  be 
communicated  by  May  24, 1991. 
DATES:  Formal  applications  submitted 
under  this  notice  should  be  received  by 
4:30  p.m.  E.D.T.,  August  9, 1991  to  be 
accepted  for  a  October  1991  review  and 
to  permit  timely  consideration  for  award 
in  fiscal  year  1992. 

ADDRESSES:  Formal  applications  should 
be  forwarded  to:  U.S.  Department  of 
Energy.  Division  of  Acquisition  and 
Assistance  Management,  ER-64,  room 
G-236,  Washington.  DC  20585,  ATTN: 
Program  Notice  91-8.  The  personal  or 
courier  delivery  address  is:  U.S. 
Department  of  Energy,  Division  of 
Acquisition  and  Assistance 
Management,  ER-64, 19901  Germantown 
Road,  Germantown,  MD  20874. 
SUPPLEMENTARY  INFORMATION:  It  is 
anticipated  that,  subject  to  the 
availability  of  appropriated  funds, 
approximately  $3M  will  be  available  for 
awards  duiing  FY  1992.  Again,  subject 


to  the  availability  of  appropriated  funds, 
multiple  year  funding  of  awards  is     ■ 
expected.  Information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluation  and  selection  processes,  and 
other  policies  and  procedures  may  be 
found  at  10  CFR  part  605.  The  Office  of 
Energy  Research  (ER),  as  part  of  its 
grant  regulations,  requires  at  10  CFR 
605.11(b)  that  a  grantee  funded  by  ER 
and  performing  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  the  National  Institutes  of 
Health  "Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules" 
(51  FR  16958,  May  7, 1986),  or  such  later 
revision  of  those  guidelines  as  may  be 
published  in  the  Federal  Register. 
Application  kits  and  copies  of  10  CFR 
part  605  are  available  from  the  same 
office  listed  under  "Addresses"  section 
of  this  Notice.  Telephone  requests  may 
be  made  by  calling  (301)  353-5037. 
Instructions  for  preparation  of  an 
application  are  included  in  the 
application  kit.  The  Catalog  of  Federal 
Domestic  Assistance  number  fortius 
program  is  81.049. 

Issued  in  Washington,  DC,  on  February  11, 
1991. 

D.D.  Mayhew, 

Deputy  Directory  for  Management,  Office  of 
Energy  Research. 

[FR  Doc.  91-4001.Filed  2-19-91;  8:45  am] 
MUJNa  CODE  •450-01-M 


Federal  Energy  Regulatory 
Commission 

IDocket  Na  CP91-7SO-000] 

Norttiwest  Pipeline  Corp.;  intention  To 
Prepare  A  Draft  Environmental  Impact 
Statement  for  the  Proposed  Norttiwest 
Pipeline  Expansion  Project  and 
Request  for  Comments  on 
Environmental  Issues 

February  13, 1991. 
Summary 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  the  Commission) 
will  prepare  a  draft  environmental 
impact  statement  (DEIS)  on  the  facilities 
proposed  in  the  above  referenced  docket 
for  the  Northwest  Pipeline  Expansion 
Project. 

Northwest  Pipeline  Corporation 
[Northwest),  pursuant  to  sections  7(b) ' 
and  7(c)  of  the  Natural  Gas  Act,  and  18 
CFR,  §§  157.7(a)  and  157.18  of  the 
Commission's  regulations,  is  seeking  a 
certificate  of  public  convenience  and 


necessity  for  authorization  to  construct 
and  operate  approximately  625.7  miles 
of  new  loop  and  replacement  pipeline  in 
29  segments,  approximately  89  miles  of 
existing  mainline  requalified  for  higher 
operating  pressures,  approximately 
148,250  horsepower  (hp)  of  new  and 
additional  compression  at  21  sites,  69 
related  meter  station  modifications  and 
crossover  taps,  and  19  new  non- 
compressor  station  communication 
sites.'  Additionally,  Northwest  seeks 
permission  and  approval  to  abandon 
portions  of  its  Klamath  Falls  Lateral  and 
portions  of  existing  compression  and 
metering  facilities  that  are  proposed  to 
be  upgraded. 

The  purpose  of  the  proposed 
expansion  of  Northwest's  mainline 
looping  and  compression  facilities  is  to 
increase  its  pipeline  capacity  by 
approximately  534  million  cubic  feet  of 
gas  per  day  (MMcf/d).  Northwest 
indicates  that  this  expansion  would 
accommodate  all  of  its  existing  and 
pending  firm  service  obligations. 

By  this  notice,  the  FERC  staff  is 
requesting  comments  on  the  scope  of  the 
analysis  tiiat  should  be  conducted  for 
tills  DEIS. 

All  comments  will  be  reviewed  prior 
to  the  preparation  of  the  DEIS  and 
significant  environmental  issues  will  be 
addressed.  Comments  should  focus  on 
potential  environmental  effects, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
mitigate  adverse  impact.  Written 
comments  must  be  submitted  by  March 
18, 1991  in  accordance  with  the  "Scoping 
and-Comment  Procedures"  provided  at 
the  end  of  this  notice. 

Proposed  Action 

The  general  location  of  the  facilities 
proposed  in  Docket  No.  CP91-78(>-000  is 
shown  on  figures  1  and  2.*  A  listing  of 
the  facihties  is  provided  in  table  1.  The 
proposed  facilities  would  include  a  total 
of  625.7  miles  of  new  pipeline  loop  on 
Northwest's  existing  mainline  and 
lateral  systems.  Mainline  expansion 
consisting  of  39.0  miles  of  30-inch- 
diameter  pipeline  and  451.2  miles  of  24- 
inch-diameter  pipeline  in  21  segments. 
New  pipeline  proposed  to  be  built  on  the 
lateral  systems  would  include  135.5 
miles  of  pipeline  consisting  of  8.8  miles 


'  A  pipeline  loop  ii-a  segment  of  pipeline  which  is 
usually  installed  adjacent  to  an  existing  pipeline 
and  connected  to  it  at  both  ends.  The  loop  allows 
more  gas  to  be  moved  through  the  pipeline  system 
at  the  location  in  which  the  loop  is  installed. 

*  Figures  1  and  2  are  not  being  printed  in  the 
Fadaral  Register  but  copies  are  available  from  the 
Commission's  Public  Reference  Branch,  telephone 
(202)  208-1371.  Copies  of  flgtires  1  and  2  ars 
attached  to  each  mailed  copy  of  this  notice. 


BEST  COPY  AVAILABLE 
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of  20-inch-diameter  loop.  52.1  mile*  of 
le-inch-djameter  loop.  23^  miles  of  12- 
inch-diameter  loop,  36^  oiiles  of  10-inch- 
diameter  loop,  and  14J  miles  of  6-inch- 
diameter  lateral  that  would  replace  an 
existing  4-inch-diameter  lateral  The 
lateral  system  loops  and  replacement 
would  occur  in  eight  segments. 

The  proposed  facilities  would  also 
include  approximately  83,830  hp  of 
compression  at  11  new  compressor 
stations  and  approximately  64.420  hp  of 
additional  compression  at  10  existing 
compressor  stations. 

Additionally.  Northwest  has  proposed 
to:  Requalify  to  a  higher  operating 
pressure  approximately  89  miles  of 
existing  28-inch-diameter  mainline  in 
two  segments;  perform  modifications  of 
existing  compressor  equipment  and/or 
piping  at  23  existing  compressor 
stations;  and  construct  upgrades  and/or 
crossover  taps  to  loop  Unes  for  80 
existing  meter  stations.  Northwest  also 
requests  Comndssion  approval  of  the 
abandonment  of  14.7  miles  of  4-inch- 
diameter  pipeline  (to  be  replaced  with  6- 
inch-diameter  pipeline,  as  described 
above)  on  its  Klamath  Fails  Lateral  and 
various  existing  equipment  which  would 
be  replaced  by  upgraded  equipment  at 
33  existing  meter  stations  and  2  existing 
compressor  stations.  The  total  estimated 
cost  of  the  entire  expansion  project  is 
$446  million. 

Northwest's  existing  mainline  system 
consists  of  various  diameter  pipeline 
that  extends  from  the  Washington- 
Canadian  border  at  the  Sumas 
Compressor  Station  south  and  east 
across  Washington.  Oregon.  Idaho, 
Wyoming.  Utah,  and  Colorado  to  the 
Blanco  Hub  in  northwestern  New 
Mexico.  Its  Grants  Pass  Lateral  extends 
from  Portland,  Oregon  sooth  to  Grants 
Pass.  The  proposed  major  facilities 
would  cross  or  be  located  in  8  counties 
in  Washington,  9  counties  in  Oregon,  8 
counties  in  Idaho,  2  counties  in 
Wyoming.  3  counties  in  Utah,  and  8 
counties  in  Colorado.  The  proposed 
facilities  would  cross  Fort  Lewis  and 
Camp  Bonneville  Military  Reservations; 
Massacre  Rocks  State  Park;  Fort  Hall 
Indian  Reservation;  lands  managed  by 
the  U.S.  Bureau  of  Land  Management 
(ELM),  the  U.S.  Forest  Service,  and  the 
U.S.  Bureau  of  Reclamation;  and  lands 
owned  by  the  states  of  Oregon,  Idaho, 
Wyomfaig.  Utah,  and  Colorado. 

CoostructioD 

The  proposed  loops  would  generally 
be  constructed  parallel  and  adjacent  to 
existing  pipelines  with  a  minimum  20- 
foot  separation  between  the  existing 
and  proposed  pipelines  on  all  lands 
where  practical.  Northwest  would 
require  a  maximum  100-foot-wide 


constructioa  right-of-way.  In  general, 
during  original  right-of-way  acquisition, 
loop  rights  were  secured  on  84  percent 
of  the  existing  easements  which 
provided  for  the  future  placement  of 
additional  pipelines. 

Approximately  10  acres  would  be 
acquired  for  each  new  compressor 
station,  although  Northwest  anticipates 
the  disturbance  of  only  5  acres  during 
construction.  No  additional  acreage 
would  be  required  for  the  expansion  of 
the  existing  stations. 

Prior  to  construction.  Northwest 
would  survey  and  stake  the  centerline 
and  the  exterior  right-of-way  boundaries 
of  the  proposed  pipeline  loop  and 
maintain  these  markers  throughout 
construction.  The  right-of-way  would  be 
cleared  and  cut  timber  would  be  treated 
in  accordance  with  land  management 
agency  regulations  or  private  landowner 
wishes.  Construction  of  the  proposed 
pipeline  would  generally  follow 
standard  pipeline  construction  methods. 
Ditching  would  be  conducted  with  a 
wheelditcher.  saw  trencher,  or  backhoe. 
Northwest  has  indicated  that  it  would 
utilize  double-ditching  techniques  in 
cultivated  areas  to  separate  the  topsoil 
from  the  subsoils  in  areas  directly  over 
the  trench.  On  all  lands,  the  wishes  of 
the  landowner/manager  would  be 
considered  in  determining  ditching 
techniques.  The  depth  of  the  ditch  would 
vary  with  the  diameter  of  the  pipeline, 
but  in  all  cases  it  would  be  sufBciently 
deep  enough  to  accommodate  3  feet  of 
cover  on  top  of  the  pipe  in  normal  soils 
and  2  feet  of  cover  in  areas  of 
consolidated  rock. 

In  areas  of  ragged  topography  with 
steep  side-slopes.  Northwest  would 
utilize  cut  and  fill  techniques.  During 
cleanup  and  reclamation,  the  disturbed 
land  would  be  restored  to  as  near  the 
original  contours  of  the  land  as  possible, 
utilizing  vegetation  and  other 
stabilization  techniques  as  appropriate. 
In  areas  where  surface  or  subsurface 
rock  is  unrippable  and  excavation  or 
grading  is  required,  blasting  for  grade  or 
ditch  excavation  would  be  necessary.  In 
these  areas,  care  would  be  taken  to 
prevent  damage  to  underground 
stractures  (Le..  cables,  conduits,  and 
pipelines),  or  to  springs,  water  well  or 
other  water  courses.  All  blasting  would 
be  conducted  during  daylight  hours  and 
would  not  begin  until  occupants  of 
nearby  buildings,  stores,  residences, 
places  of  businesses  and  fanners  have 
been  notified. 

At  all  surface  water  crossings,  stream 
flow  .would  be  maintained  at  all  times 
during  construction.  The  pipeline  would 
be  installed  at  least  4  feet  below  the 
stream  or  river  bed  to  prevent  high 
water  flows  from  scouring  or  otherwise 


damaging  the  pipeline.  Backfilling  would 
be  condacted  mich  that  the  stream  or 
river  bed  would  be  restored  to  its 
original  coatoors.  The  banks  vrould  then 
be  restored  to  their  original  profiles  and 
stabilized  to  prevent  erosion.  Northwest 
has  indicated.it  would  utilize  fhmies. 
cofferdams,  and  silt  fences  at  all  major 
stream  crossings  to  minimize  turbidity 
and  maintain  adequate  streamflow.  Any 
temporary  water  diversions  would  be 
removed  to  prevent  trapping  or 
stranding  of  fish. 

During  construction  across  ToadvrBys, 
Northwest  would  comply  with  aU 
crossing  requirements  of  the  state  or 
county  where  the  road  is  located. 
Roadways  would  be  either  bored  or 
open  cut.  depending  on  the 
determination  of  the  state  or  county 
highway  department.  Typically,  dM  or 
gravel  surfaced  roads  would  be  open  cut 
and  the  pipeline  installed,  the  road 
resurfaced,  and  the  crossing  completed 
within  1  day.  Crossings  at  heavily 
traveled  roads  would  be  made  by 
horizontal  boring  at  a  mfaiimum  depth  of 
4  to  5  feet  beneath  the  roadway. 

After  pipeline  installation  and  testing 
is  completed,  the  work  areas  would  be 
final  graded  and  restored  as  nearly  as 
possible  to  the  preconstruction  contours. 
This  would  include  moving  fill  material 
back  into  and  restoring  sidehill  cuts. 
Permanent  soil  stabilization  efforts 
proposed  by  Northwest  include 
construction  of  water  bars  along 
contours  of  disturbed  areas  and  the 
reseeding  of  the  rights-of-way. 
Northwest  has  proposed  that  the 
reseeding  occur  the  next  season  after 
construction  (as  determined  by  the  land 
management  agency  or  the  landowner). 
Finally,  the  rights-of-way  that  intersect 
with  public  roads  on  Federal,  state,  or 
private  lands  would  be  closed  off  at  the 
landowners'  request  to  prevent  the 
rights-of-way  from  being  used  as  roads. 
Earthen  berms  or  rock  piles  would  be 
constructed  across  the  rights-of-way  at 
all  intersections. 

Environmental  Issues 

Based  on  preliminary  analysis  of  the 
application  and  the  environmental 
information  provided  by  Northwest  fer 
the  proposed  facilities,  the  FERC  staff 
has  identified  a  number  of  issues  that 
will  be  specifically  addressed  in  the 
DEIS.  These  include  a  list  of  potentially 
sensitive  areas  on  or  near  the  proposed 
route.  These  areas  have  been  identified 
and  are  presented  in  table  2. 

Comments  are  sobdted  on  any 
additional  topics  (J  environmental 
concern  from  residents  and  others  in  the 
project  area.  One  issue  raised  by 
Northwest  is  whether  an  environmental 
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assessment  (EA)  would  be  more 
appropriate  in  lieu  of  an  EIS.  The  staff 
requests  specific  comments  on  this 
issue.  After  comments  in  response  to 
this  notice  are  received  and  analyzed 
and  the  various  issues  investigated,  the 
FERC  staff  will  prepare  a  DEIS,  or  an 
EA  (depending  on  die  comments 
received],  for  the  Northwest  Pipeline 
Expansion  Project.  The  DEIS  or  EA  will 
be  based  on  the  FERC  staff's 
independent  analysis  of  the  proposal 
and,  together  with  the  comments 
received,  will  comprise  part  of  the 
record  to  be  considered  by  the 
Commission  in  this  proceeding. 

Cooperating  Agencies 

The  BLM  has  already  indicated  its 
interest  to  be  a  cooperating  agency. 
Pursuant  to  Section  28  of  the  Mineral 
Leasing  Act  (30  U.S.C.  181  et  seq.),  the 
Utah  BLM  State  Director  has  been 
designated  as  the  Authorizing  Officer 
for  the  issuance  if  the  rights-of-way 
grant  for  all  Federal  lands,  except  lands 
within  the  Fort  HaU  Indian  Reservation. 
Within  the  Fort  Hall  Indian  Reservation 
the  Bureau  of  Indian  Affairs  has  the 
responsibility.  The  Utah  State  Office  of 
the  BLM  will  be  the  point  of  contact  for 
all  other  Federal  land  managing 
agencies  whose  lands  would  be  affected 
by  the  proposed  project. 

The  following  agencies  are  requested 
to  indicate  whether  they  wish  to  be 
cooperating  agencies  in  production  of 
the  DEIS: 
Advisory  Coimcil  on  Historic 

Preservation 
Department  of  Agriculture: 

Soil  Conservation  Service 

U.S.  Forest  Service 
Department  of  Commerce: 

National  Oceanic  and  Atmospheric 
Administration 
Department  of  Defense: 

U.S.  Army  Corps  of  Engineers 
Department  of  Energy 
Department  of  the  Interior 

U.S.  Fish  and  Wildlife  Service 

U.S.  Geological  Survey 

Bureau  of  Indian  Affairs 

Bureau  of  Reclamation 
Department  of  State 
Department  of  Transportation: 

Federal  Highway  Administration 

Feooral  Railroad  Administration 
Enviror  cental  Protection  Agency 

These,  or  any  other  Federal,  state,  or 
local  agencies  desiring  cooperating 
agency  status  should  send  a  request 
describing  how  they  would  like  to  be 
involved  to  Ms.  Lois  Cashell,  Secretary, 


Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20428.  The  request 
should  reference  Docket  No.  CP91-780- 
000  and  should  be  received  by  March  18, 
1991.  An  additional  copy  of  the  request 
should  be  sent  to  the  FERC  project 
manager  identified  at  the  end  of  this 
notice.  Cooperating  agencies  are 
encouraged  to  participate  in  the  scoping 
process  and  to  provide  information  to 
the  lead  agencies.  Cooperating  agencies 
are  also  welcome  to  suggest  format  and 
content  modifications  to  facilitate 
ultimate  adoption  of  the  DEIS.  However, 
the  lead  agency  will  decide  what 
modifications  will  be  adopted  in  light  of 
production  constraints. 

Scoping  and  Conunent  Procedures 

Public  scoping  meeting  will  be 
conducted  by  staff  bom  FERC  and  BLM, 
and  are  presently  planned  to  be  held 
between  March  18, 1991  and  March  26, 
1991  at  the  following  locations: 
March  18, 1991 — Portland,  Oregon 
March  19, 1991 — ^Pocatello,  Idaho 
March  20, 1991 — Green  River,  Wyoming 
March  21, 1991 — Grand  Junction, 

Colorado 
March  25, 1991— Moab.  Utah 
March  26, 1991— Cortez,  Colorado 

The  precise  locations  and  agenda  of 
the  meetings  will  be  identified  in  a 
subsequent  Federal  Register  notice 
which  will  be  sent  to  aU  parties 
returning  the  attached  appendix. 

The  scoping  meetings  are  primarily 
intended  to  obtain  input  from  state  and 
local  governments  and  the  pubUc. 
Federal  agencies  have  formal  channels 
for  input  into  the  Federal  process 
(including  separate  meetings  where 
appropriate)  on  an  interagency  basis. 
Federal  agencies  are  expected  to 
coordinate  their  comments  through  the 
lead  Federal  agency  and  not  use  the 
scoping  meetings  for  this  purpose. 

Interested  groups  and  individuals  are 
encouraged  to  attend  the  meetings  and 
present  oral  comments  on  the 
environmental  impact  which  they 
believe  should  be  addressed  in  the 
DEIS.  Anyone  who  would  like  to  make 
an  oral  presentation  should  contact  the 
project  manager  identified  below  to 
have  their  name  placed  on  the  speakers 
list.  A  second  speakers  hst  would  be 
available  at  the  public  meeting.  A 
transcript  will  be  made  of  the  meeting 
and  comments  will  be  used  to  help 
determine  the  scope  of  the  DEIS. 

Copies  of  this  notice  have  been 
distributed  to  Federal,  state,  and  local 


agencies,  public  interest  groups, 
libraries,  newspapers,  parties  in  the 
proceeding,  and  other  interested 
individuals.  Written  comments  are  also 
welcome  to  help  identify  significant 
issues  or  concerns  related  to  the 
proposed  action,  to  determine  the  scope 
of  the  issues,  and  to  identify  and 
eliminate  frt)m  detailed  study  the  issues 
that  are  not  significant.  All  comments  on 
specific  environmental  issues  should 
contain  supporting  documentation  and 
rationale.  Written  ccnnments  must  be 
filed  on  or  before  March  18, 1991, 
reference  Docket  No.  CP91-780-000.  and 
should  be  addressed  to  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20428.  A  copy  of  these 
comments  should  also  be  sent  to  the 
project  manager  identified  below. 

The  DEIS  will  be  mailed  to  Federal 
state,  and  local  agencies,  public  interest 
groups,  interested  individuals, 
newspapers,  libraries,  and  the  parties  in 
this  proceeding.  A  45  day  comment 
period  will  be  allotted  for  review  of  the 
DEIS. 

Any  person  may  file  a  motion  to 
intervene  on  the  basis  of  the  stafTs  DEIS 
(18  CFR  380.10(a)  and  385.214).  After 
these  comments  are  reviewed,  and  new 
issues  are  investigated,  and 
modifications  are  made  to  the  DEIS,  a 
final  EIS  (FEIS)  will  then  be  published 
by  the  staff  and  distributed.  The  FEIS 
will  contain  the  staffs  responses  to 
comments  received  on  the  DEIS. 

Organizations  and  individuals 
receiving  this  Federal  notice  have  been 
selected  to  ensure  public  awareness  of 
this  project  and  public  involvement  in 
the  review  process  under  the  National 
Environmental  Policy  Act.  Any 
subsequent  information  published 
regarding  the  Northwest  Pipeline 
Expansion  Project  will  be  sent 
automatically  to  the  appropriate  Federal 
agencies.  However,  to  reduce  printing 
and  mailing  costs  and  related  logistical 
problems,  the  information  will  only  be 
distributed  to  those  organizations,  state 
and  local  agencies,  and  individuals  who 
return  the  attached  appendix  to  this 
notice  within  30  days. 

Additional  information  about  this 
proposed  project  is  available  bom  Ms. 
Lauren  O'Donnell.  Project  Manager. 
Federal  Energy  Regulatory  Commission, 
Room  7312. 825  North  Capitol  Street 
NE..  Washington,  DC  20426.  or  call  (202) 
208-0874. 
LoiaCaahaU, 
Secretary. 
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Table  1.— Northwest  Expansion  Project  Faouty  Locations 


PIptin*  ayilHn/propoMd  ladMiM 


WMnOUQBl  rmJfWi  LOOp- 


Burtty  NofVi  LjOOP- 


Norfh  Lxxip. 


Pocslsflo  South  LxMp. 


Ljw  Hot  SpvlnQB  North  Loop. 
Imm  Hot  Springs  Sout)  Loop- 
Sodi  Sprtno»  South  Loop 

Pvgrvn  South  Loop — 


KMiwnw  Loop« 


Qiwi  fVw  North  Loop. 


rvmnnQ  uoivB  Norvi  Loop . 

Vwnfll  Nmtti  Loop.- - 

V«nwl  SouBi  Loop. 

Baxlwl 


Bar  X  South  Loop. 


QnoSoutti  Loop. 

MOOD  rKIVWI  LOOp. 


Moab  South  Loop. 


Cihorw  South  Loop 

SufflM  (Expflniiofi^.*^^.^ 
ML  ¥«nan  (Ei^Mraionl. 


GoUandil*  (Ej^aniian)- 

t(NMr). 


rlymoulh  (Exponiion^. 
KariMtafftaw) 


BoiM(NMr) 

BuM  (Nm) 

PiflTsm  (Ejyanilofll 

Muddy  OwK  (Ej^anitan) . 

y/mmtt  (EiqMraio(4 

OMoCNMr). 


Moab  (Expwwion).. 
sir      ^(Nm) 


Waihougal  South  Loop . 


Orsgon  CKy  North  Loop- 
Oragon  Cily  South  Loop. 
AttMfiy  Noflh  Loop. 


AlMny  South  Loop- 
Sulhwfln  (Naw)  -.*.„ 


POT: 

Manwm  FalB  (Raplacamant). 


LMw  Vwoy  South  Loop.^ 
UniaVilay(E)«ianaian). 

Owyhaa  (Ei^Mnaion) 

Nocih  Taooaia: 

North  Taooma  Loop 


On) 


30 
30 
24 

24 
24 
24 
24 
24 
24 
24 


24 
24 

24 
24 
24 
24 

24 

24 

24 
24 

24 


20 

20 
16 
12 
10 


6 
16 


10 


(mo 


2S.1 
13.9 
15.0 

30.4 
60.9 
14.7 
20.8 
19.6 
15.3 
18.6 


8.8 
30.3 

8.6 
15U> 
23.8 
66.6 

10l7 

7.5 
5.2 

503 

26.9 


7.3 

1.5 
20.2 
23.8 
35.3 


14.7 
31.9 


0.8 


Addador 
mm 
prae- 

)<hp) 


28.800 
4.390 

11.000 
6.500 
6.500 
4.390 
8.780 

13.000 

13.000 
5.500 
4.300 
4,390 
4.390 

11.000 
4.390 

11.000 
1,360 


1.350 
1.360 


1J60 
1350 


County  and  Slala 


Thurston/Piarea.  WA. 

CtwKWA. 

Umaiaa.OR 

Benton.  WA. 

Twin  Falls/Caaaia.  10. 

Powar/Caaita  10. 

Bannoctc/Powwf.  10. 

Bannodc  10. 

Bannoctt/Caftbou,  10. 

B«ar  Laka.  10. 

B«ar  Laka.  10. 

Rich.  UT.  1 

Lincoln.  WY.  | 

Lincoln.  WY. 

Sweetwatar  AJnooh,  WY. 

S«*aatwatar.  WY. 

Uintah,  UT. 

Uintah.  UT. 

Uintah.  UT. 

iMasa/Qarllaid/nto  Bhmxx  Ca 

Grand,  UT. 

Mesa,  CO. 

Grand,  UT. 

San  Juan,  UT. 

San  Juan.  UT. 

Ookxaa/San  Miguai,  Oa 

Montezuma.  CO. 

Whatcom.  WA. 

Skagit  WA. 

Skamania.  WA. 

Klickitat  WA. 

Klickitat  WA. 

Benton.  WA. 

UmatMla.  OR. 

Baker.  OR.  1 

Ada,  ID.  I 

TwinFalli,  UX 

Bear  Lake,  ID. 

Uncdn,  WY. 

Uintah,  UT. 

Grand,  UT. 

San  Juan,  UT. 

Montezuma,  CO. 

Urrwtilla,  OR. 

Clark.  WA 
Multnomah,  OR. 
Clacfcamaa,  OR. 
Clackmas,OR. 
Unn/Marion,  OR. 
Linn/ Lane,  OR. 
Douglas,  OR. 

Franklin.  WA. 

Klamath,  OR.  I 

Owyhee.  ID. 
Owyhee.  10. 
Owyhee.  ID. 

rIOrCO,  WA 


Table  2.— Potentially  Sensitive  Areas  on  on  Near  the  Proposed  Route  ' 


L.OOP  Mgnnonts 

Localon 

Chahal  la  North  (Seg.  3):  Fort  Lawto  MiMaiy  naaarvation... 
Waihougal   North  (Sag.   4):  Camp  Bonna«t9a  MMaiy 

RoMfvcHon. 
Plymouth  South  (Sag.  9):  Cold  Spring  Nationiri  WHWa 

Pierce  Ca.WA 

dark  Co,  WA 

Umatilla  Co.,  OR 

Roaatbta  land  uae  conWd 
Poartte  land  uaa  oontkt 

WHdIife  disturbanca. 

Poaalbia  land  uae  conHct  Imps 

Raluge*. 
Pocalalo  North  (Sag.  IS): 

Fort  Hal  mdtan  naaarvation 

Power  Co..  10 „ 

ct>  on  Guttural  reaourcea. 

Fwiefal  Regteter  /^Vlttl.m'No.'^  /  «W«tfavn(tey,  =P«>ro«fy  28.  ^ttn  f*H6\tM» 
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Table  2.— Potentially  Sensitive  Areas  on  or  Near  the  Proposed  Route  >— Coninued 


Loop  aagrvwfils 


I  nocxs  sxaia  rnariL.. 
Minidoka  National  VMdUe  Reiuge  *. 
PocataNo  South  (Sag.  16): 

CartxM  Nattooal  Fowst  >  ..„ 

Fort  HaR  indtan  Reaarvabon. 


Lava  Hoi  Springs  North  (Sag.  17):  Portneul  River  (7 

crossings). 
Kemmerer  South  (Seg.  22):  Fossil  Butte  Nalkxial  Monu- 


Ftaming  Gorge  North  (Seg.  25):  Devils  Playground  Wil- 
derness *. 
Vernal  South  (Seg.  28):  Dirxjsaur  National  Monument  *  .... 
Baxter  Pass  Variation  (Seg.  29): 

Area  with  high  potential  for  landslide  activity  (MP 

237.3— MP  241). 
Grand    Valley    Intensive    Recreatk>n    Management 

Area 
White  River  Intensive  Recreation  Management  Area- 
Bar  X  South  (Seg.  30):  Grand  Valley  Intensnw  Recrea- 
tion Management  Area. 
Cahone  South  (Seg.  37): 

Escalante  Recreation  Area  » . 

San  Juan  National  Forest  • _„....„ _....„...... 

Washougal  South  (Seg.  38): 

Columbia  River.... „ _„ 


Columbia  River  Gorge  National  Scenk:  Area.. 
Albany  South  (Seg.  42): 

Armitage  State  Park  • 

Little  Valley  South  (Seg.  48): 

Big  Jacks  Creek  Widemess  Study  Area  * 

Little  Jacks  Creek  Wilderness  Study  Area  * ... 


LoeaVon 


PDwarCa.10.. 
PowarCcP.. 

Power  Co,  ID 

Bannock  Co..  10. 
Bannock  Co..  ID . 

Lincoln  Co,  WY- 


Sweet¥»ater  Co..  WY 

Uintah  Co..  UT 

GarfieW  Co,  CO 

Mesa  Co,  CO 


Rio  Blanco  Ca.  CX).. 
MesaCo..  CX> 


Montezuma  Ca,  CO 

Montezuma  Ca.  CO 

Clartc  Co,  WA  and  Multnomah  Co, 

OR. 
Multnomah  Co,  OR 

Larte  Co..  OR _ 

Owyhee  Co..  ID 

Owyhee  Co..  ID „ 


Areas  of  conoam 


Poaafcle  land  uae  conOct  bnpacta  un  recwtloii  and  aeathafci. 
Wildlife  diaturbanca. 

Possfcie  land  uaa  oonttcL 

PoaaMa  land  use  confkct  impacts  on  cultural  rasourcea. 

RamoMi  of  riparian  vegetation. 

Impact  on  visual  resources  and  racrealkx). 

Impact  on  visual  resources  and  recreation. 

ImpcKt  on  visual  resources  and  recreatkxt 

Potential  for  pipeline  rupture. 

Impact  on  visual  resources  and  recreation. 

Impact  on  visual  resources  and  recreatkxi. 
Impact  on  visual  resources  and  tecreatton. 

Impact  on  visual  resources  arxf  recreation. 
Impact  on  visual  resources  and  recreetion. 

Impact  on  anadrorrxxis  fish,  interference  with  navigation. 

Impact  on  visual  resources  arvj  recreatk)ft 

Impact  on  visual  resources  and  recreatkja 

Any  construction-related.  Impacts  ttiat  affect  the  WSA  wouU  be 

prohibited. 
Any  construction — related  impacts  ttiat  affect  ttie  WSA  wouW  be 

prohibited. 


•  Based  on  our  review  of  the  sttormalion  provUed  by  Northwest  the  Loops  not  listed  in  this  table  do  not  appear  to  affect  any  potentiaily  sensitive  areas. 

*  These  areas  woukj  not  be  croesed.  but  are  within  0.5  mite  of  the  route  as  proposed. 
■  These  areas  are  directly  adjacent  to  the  propoeed  route. 


Appendix 

Infonnation  Request 

I  wish  to  receive  subsequent 
published  information  regarding  the 
environmental  analysis  being  conducted 
for  the  Northwest  Pipeline  ExpansitHi 
Project 

Name/Agency 
Address 


City       State       Zip  Code 

[FR  Doc.  91-3906  Filed  2-19-91;  8:45  am] 
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February  12. 1991. 

Propoaed  to  be  Effecthre  September  1. 1990 

Sub  26  Rev  Sheet  No.  211 
Sub  22  Rev  Sheet  No.  214 
Sub  3  Rev  Sheet  No.  403 
Sub  7  Rev  Sheet  No.  404 
Sub  1  Rev  Sheet  No.  433 


Sub  5  Rev  Sheet  No.  434 

Proposed  to  be  Effective  October  1, 1990 

Sub  27  Rev  Sheet  No.  211 
Sub  23  Rev  Sheet  No.  214 

Propoaed  to  be  Effective  December  1, 1990 

2  Sub  28  Rev  Sheet  No.  211 

2  Sub  24  Rev  Sheet  No.  214 

Propoaed  to  be  Effective  January  1, 1991 

Sub  29  Rev  Sheet  No.  211 

3  Sub  25  Rev  Slieet  No.  214 

Propoeed  to  be  Effective  Febniory  1, 1991 
Sub  26  Rev  Sheet  No.  214 

Algonquin  states  that  it  is  making  the 
instant  filing  in  order  to  incorporate 
language  into  its  Rate  Schedules  STB 
and  SS-m  terms  and  conditions  to 
permit  the  assessment  of  the  GRI  and 
ACA  charges  on  third  party  gas 
injections  into  Storage.  With  the  waiver 
of  Rate  Schedule  STB  and  SS-m  tariff 
provisions  granted  by  the  Commission 
to  permit  third  party  gas  injections,  it 
became  possible  for  these  charges  to  be 
circumvented.  Algonquin  states  that  the 
instant  filing  makes  the  necessary 
changes  to  the  terms  and  conditions  of 
Rate  Schedules  STB  and  SS-in  to  permit 
the  proper  assessment  of  such  charges. 

Algonquin  states  that  the  effect  of  the 


instant  filing  is  to  increase  the  Injection 
charges  under  Rate  Schedules  STB  and 
SS-in  for  third  party  gas  by  $0.0142  per 
MMBtu  for  the  month  of  September, 
1990,  by  an  additional  $0.0005  per 
MMBtu  for  the  period  October  1. 1990 
through  December  31, 1990  and  by  a 
further  $0.0016  per  MMBtu  from  January 
1, 1991  forward. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fding  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NK,  Washington. 
DC  20426,  in  accordance  with  9  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  2a  1990.  Protests  will  be 
considered  by  the  Commission  in 
detramining  the  ap(xt)priate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  %vishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

Loi(  D.  Ca«helL 

Secretary.  ^ 

[FR  Doc  91-3882  Filed  2-19-01: 8:45  am] 

HUMQ  COM  tnT-tl-M 

[Docket  Na  ERt»-401-006] 

Citizens  Power  ft  Light  Corp^ 
Informational  Rling 

February  12. 1991 

Take  notice  that  on  February  1,1991, 
Citizens  Power  A  Light  Corporation 
(Citizens)  filed  certain  information  as 
required  by  Ordering  Paragraph  (M)  of 
the  Commission's  August  8, 1989  order 
in  this  proceeding.  48  FERC  \  61,210 
(1989).  Copies  of  Citizens'  informational 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CashelL 
Secretary. 
[FR  Doc.  91-3885  FUed  2-19-81;  8:46  am] 

BHJJNQ  COM  (TW-OI-M 


[Docket  Na  RP«1-«M)00] 

Columbia  Qaa  Tranamlsaion  Corp.; 
ProposMl  CtwncM  m  FERC  Qas  Tariff 

February  12, 1991. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  February  8, 1981,  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.l. 

To  Be  Effactiv*  Maich  IS,  1981 

Sixth  Revised  Sheet  No.  30B01 
Original  Sheet  Nos.  30B02-30B04 
Original  Sheet  Nos.  30C01-30C06 

To  Be  Effective  fanuary  S,  1991 

Substitute  Fourth  Revised  Sheet  Nos.  30A01- 

30A0S 
Substitute  Original  Sheet  Nos.  3OA06-3OA12 

By  this  filing.  Columbia  proposes  to  (i) 
flow  through  the  take-or-pay  costs  billed 
to  Columbia  by  Panhandle  Eastern  Pipe 
Line  Company  (Panhandle)  in  Docket 
No.  RP91-53:  (ii)  flow  through  the  take- 
or-pay  costs  billed  to  Columbia  by 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  in  Docket  No.  RP91-61;  and 
(iii)  file  substitute  tariff  sheets  to  correct 
allocation  factors  and  charges  to  all 
customers  due  to  incorrect  determinants 
applicable  to  Dayton  Power  and  Ijght 
Company  in  Columbia's  December  6, 
1990  filing  in  Docket  No.  RP91-41  to  flow 
through  Transco's  Order  No.  500 
settlement  costs. 

Columbia  states  that  copies  of  the 
filing  were  served  on  Columbia's 
jurisdictional  customers,  interested  state 


commissions,  and  upon  each  person 
.  designated  on  the  official  service  list 
compiled  by  the  Commission's  Secretary 
in  Docket  Nos.  RP88-187.  RP88-181, 
RP89-214,  RP89-229.  TM89-a-21.  TMSft- 
4-21,  TM89-5-21.  TM89-7-21,  RP90-26, 
TM90-2-21.  TM90-&-21,  TM90-6-21, 
TM90-7-21,  TM90-8-21,  TM90-10-21. 
TM90-12-21  and  RP91-41. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  Union 
Center  Plaza  Building,  825  North  Capitol 
Street.  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  February  20, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  AJiy  person  wishing  to 
become  a  party  must  Ble  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CashaU. 
Secretary. 
[FR  Doc.  91-3896  Filed  2-19-91;  8:45  am] 

MUMQ  COOC  STU-OI-M 


[Docket  No.  TO89-1-4S-038] 

Kentucky  West  Virginia  Gas  C04 
Compliance  Rling 

February  12, 1991. 

Take  notice  that  on  February  1, 1991, 
Kentucky  West  Virginia  Gas  Company 
(Kentucky  West),  tendered  for  filing 
certain  revised  tariff  sheets  to  Volume 
No.  3  of  its  FERC  Gas  Tariff 

Kentucky  West  states  that  the  revised 
tariff  sheets  were  filed  in  compliance 
with  the  Commission's  order  of 
December  28, 1990  in  Docket  No.  TQ89- 
1-46-000  approving  a  settlement 
agreement  between  Kentucky  West  and 
Equitable  Gas  Company  (West 
Virginia),  with  the  tariff  sheets  to 
become  effective  February  1, 1991. 

Kentucky  West  states  that  service  of 
the  filing  has  been  made  upon  each  of 
Kentucky's  West's  jurisdictional 
custodiers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC,  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  February  20, 1991.  Protests 


will  be  considered  l^  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  Hie  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Lois  D.  CasbeU, 

Secreary. 

[FR  Doc.  91-3893  Filed  2-19-91:  8:45  am]     - 
BiLUNO  cooc  srir-ei-M 


[Docket  No.  TQ88-1-46-037] 

Kentucky  West  Virginia  Gas  Co.; 
Compliance  Filing 

February  12. 1991. 

Take  notice  that  on  February  1, 1991, 
Kentucky  West  Virginia  Gas  Company 
(Kentucky  West),  tendered  for  filing 
certain  revised  tariff  sheets  to  Volume 
No.  3  of  its  FERC  Gas  Tariff 

Kentucky  West  states  that  the  revised 
tariff  sheets  were  filed  in  compliance 
with  the  Commission's  order  of 
December  28, 1990  in  Docket  No.  TQ89- 
1-46-000  approving  a  settlement 
agreement  between  Kentucky  West  and 
Equitable  Gas  Company  (Pennsylvania), 
with  the  tariff  sheets  to  become  effective 
February  1, 1991. 

Kentucky  West  states  that  service  of 
the  filing  has  been  made  upon  each  of 
Kentucky's  West's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC,  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  February  20, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  Hie  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FTl  Doc.  91-3897  Filed  2-19-81;  8:45  am] 

WLUNO  cooc  STir-Ot-M 
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National  Fuel  Gas  Supply  Corp.; 
Propoaed  Changes  In  FERC  Gas  Tariff 

February  12, 1991 

Take  notice  that  on  February  8, 1991. 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff  and  as 
supplemented  on  February  8. 1991,  the 
following  tariff  sheets,  proposed  to 
become  effective  on  January  1, 1991: 

First  Revised  Volume  No.  1 

41  St  Revised  Sheet  No.  4 
Alternate  4l8t  Revised  Sheet  No.  4 

Second  Revised  Volume  No.  1 

Substitute  First  Revised  Sheet  No.  5 
Alternate  Substitute  First  Revised  Sheet  No.  S 
First  Revised  Sheet  No.  6 
Substitute  First  Revised  Sheet  No.  B 

National  states  that  its  filing  is  to 
comply  with  the  Commission's  "Order 
Accepting  and  Rejecting  Tariff  Sheets, 
Denying  Request  for  Waiver,  and 
Conveying  Technical  Conference," 
issued  on  January  25, 1991,  in  the  above- 
referenced  proceeding. 

National  further  states  that  4l8t 
Revised  Sheet  No.  4  to  First  Revised 
Volume  No.  1  reflects  the  reallocation  of 
producer  demand  charges  for  recovery 
through  its  commodity  sales  rates  and 
utilizes,  as  base  tariff  rates,  the  rates  in 
effect  prior  to  its  rate  case  settlement 
approved  by  the  Commission's  order 
issued  on  November  1, 1990,  at  Docket 
Nos.  RP86-136-000,  et  al.  In  addition,  an 
adjustment  is  said  to  be  made  for  the 
annual  reconciliation  of  National's 
Account  No.  858  costs,  as  previously 
shown  in  National's  revised  tariff  sheet 
filed  on  December  31, 1990,  at  Docket 
Nos.  RP86-136-000,  et  al.  AltemaUve 
41st  Revised  Sheet  No.  4  is  said  to  omit 
the  Account  No.  858  adjustment 

Substitute  First  Revised  Sheet  No.  5  to 
National's  Second  Revised  Volume  No.  1 
is  said  to  reflect  the  settlement  base 
tariff  rates,  together  with  the 
modification  of  National's  commodity 
sales  rates  required  by  the  annual 
reconciliation  of  its  Account  No.  858 
costs.  Alternate  Substitute  First  Revised 
Sheet  No.  5  omits  the  adjustment  to 
commodity  rates  for  the  reconciliation  of 
Account  No.  858  costs. 

National  states  that  First  Revised 
Sheet  No.  6  to  Second  Revised  Volume 
No.  1  updates  the  GRI  surcharge  amount 
applicable  to  National's  transportation 
rates.  Natiotial  also  states  that 
Substitute  First  Revised  Sheet  No.  6 
corrects  typographical  errors,  appearing 
with  respect  to  T-1  rate,  en  First 
Revised  Sheet  No.  6. 

National  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  the 
Regulatory  Commissions  of  the  States  of 


New  Yoric  Ohio,  Pennsylvania, 
Delaware,  Massachusetts  and  New 
Jersey. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  February  20. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  pubUc  inspection. 
Lofa  a  CasheO. 
Secretary. 
[FR  Doc.  91-3894  Piled  2-19-91;  8:45  am] 

BILUNQ  COOE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3906-4] 

Meeting  on  Potential  Hazards  of 
Municipal  SoRd  Waste  Recycling 

agency:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice  of  expert  panel  meeting. 

SUMMARY:  This  notice  announces  an 
expert  panel  meeting  to  be  held  by  the 
Environmental  Criteria  and  Assessment 
Office  (ECAQ-CIN)  of  EPA's  Office  of 
Health  and  Environmental  Assessment 
to  facilitate  the  preparation  of  a  draft 
document  titled.  "Potential  Hazards  of 
Municipal  Solid  Waste  Recycling."  The 
meeting  will  be  held  at  the  Drawbridge 
Inn,  1-75  and  Buttermilk  Pike,  Fort 
Mitchell,  Kentucky. 
DATES:  The  meeting  will  be  held  on 
February  25, 1-5  p.m.  and  February  28. 
8:30-4  p.m.  Members  of  the  pubUc  are 
invited  to  attend.  Space  is  limited. 
However,  public  comments  will  be 
accepted  at  the  end  of  the  last  day. 
ADDRESSES:  ILSI  Risk  Science  Institute, 
under  a  Cooperative  Agreement  with 
EPA,  is  providing  logistical  support  and 
co-chairing  the  woricshop.  To  attend  the 
meeting  as  an  observer,  call  Diane 
Dalisera,  ILSI  Risk  Science  Institute, 
1126  Sixteenth  Street  NW.,  Washington, 
DC  20036,  Telephone  (202)  659-3306. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eletha  Tshitambwe,  U.S.  Environmental 
Protection  Agency,  Office  of  Health  and 
Environmental  Assessment, 


Environmental  Criteria  and  Assessment 
Office.  ML  190,  Cincinnati,  Ohio  45268. 
(513)  569-7662  or  (FTS)  684-7662. 
SUPPLEMENTARY  INFORMATION: 
Recycling  of  emissions  from  municipal 
solid  waste  (MSW)  has  become  a  matter 
of  great  public  interest.  However,  the 
potential  emissions  and  risk  to  health 
and  the  environment  of  many  recycling 
processes  are  as  yet  unexplored.  The 
purpose  of  this  project  is  to  develop  an 
emission  inventory  describing  the 
potential  hazards  of  these  recycling 
processes,  and  to  make  this  iiiformation 
available  to  local  waste  managers  in  a 
form  that  will  assist  them  in  making 
decisions  about  recycling  of  MSW. 

Dated:  February  12. 1991. 
CariR-GeriMr. 

A  cting  Assistant  Administrator  for  ReseartJi 
and  Development 

[FR  Doc.  91-4112  Filed  2-19-81;  8:45  am] 

BIUJNaC00C( 


[OPP-34011;  FRL  3t7S-«] 

PesttcWa  RaragietrBtion;  Outstanding 
Data  Requirements  for  Certain  Ust  B 
Active  Ingredients 

agency:  Environmental  Protection 

Agency. 

action:  Notice. 

summary:  The  Federal  Insecticide^ 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended  in  1988  mandates 
reregistration  of  pesticide  products 
containing  active  ingredients  "contained 
in  any  pesticide  first  registered  before 
November  1. 1984."  FIFRA  requires  the 
Administrator  to  publish  in  Phase  4  of 
reregistration.  the  outstanding  data 
requirements  identified  for  active 
ingredients  on  reregistration  List  B, 
which  was  published  in  the  Federal 
Register  on  May  25, 1989  (54  FR  22706). 
The  present  Notice  hsts  the  outstanding 
data  requirements  for  the  first  10  of  the 
143  List  B  active  ingredients  still  being 
supported  for  reregistration.  The 
remaining  active  ingredients  will  be 
addressed  in  one  or  more  follow-up 
notices. 

FOR  further  information,  CONTACT: 
By  mail,  David  H.  Chen,  Special  Review 
and  Reregistration  Ehvision  (H-7508W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.,  SW.,  Washington,  DC  20480.  Office 
location.  Crystal  Station  1,  2800  Crystal 
Drive,  Arlington,  VA  22202.  Telephone 
No.  (703)  30B-817a 
SUPPLEMENTARY  INFORMATION:  This 
Notice  identifies,  pursuant  to  FIFRA 
section  4(f)(1)(B),  the  outstanding  data 
requirements  needed  for  reregistration 
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of  certain  of  the  active  ingredients  on 
List  E  That  section  also  calls  for  the 
separate  issuance  of  Data  Call-In 
notices  to  registrants  to  obtain 
information  satisfying  these  data 
requirements.  The  Agency  has  recently 
issued  such  Data  Call-in  notices  to  the 
appropriate  registrants. 

This  Supplementary  Information  is 
divided  into  four  units.  Unit  I  provides 
background  information  on  pesticide 
reregistration.  Unit  II  discusses  the 
requirements  of  section  4(f)(1)(B).  Unit 
III  describes  the  process  used  by  the 
Agency  in  identifying  outstanding  data 
requirements.  It  also  contains  a  table  of 
the  outstanding  data  requirements  for 
each  active  ingredient  Unit  IV  describes 
the  Data  Call-In  notices  that  have  been 
issued  to  obtain  data  to  satisfy  the  data 
requirements  identified  in  this  Notice. 

I.  Background 

Section  4  of  FIFRA  as  amended  in 
1988  required  the  Agency  to  conduct 
pesticide  reregistration  of  older 
pesticides  in  five  phases.  In  Phase  1,  the 
Agency  published  Lists  A,  B,  C  and  D  of 
pesticide  active  ingredients  subject  to 
reregistration.  For  Lists  B,  C,  and  D  in 
Phase  2.  registrants  seeking 
reregistration  of  their  products  indicated 
to  the  Agency  how  they  would  fulfill 
data  requirements  necessary  for  the 
reregistration  of  their  products. 
Registrants  had  to  identify  those  data 
which  they  believe  would  apply  to  their 
active  ingredients  in  their  products,  and 
any  data  requirements  that  they 
believed  were  now  satisfied.  In  Phase  3, 
these  registrants  summarized  and  in 
some  cases  reformatted  studies  that 
they  believed  were  adequate  and  that 
they  had  previously  submitted  to  the 
Agency.  In  Phase  4,  the  Agency  is 
directed  to  review  the  materials 
submitted  by  registrants  in  Phases  2  and 
3,  and  to  identify  the  outstanding  data 
requirements  that  need  to  be  fulfilled  in 
order  for  the  Agency  to  determine 
whether  or  not  pesticides  containing 
particular  active  ingredients  are  eligible 
for  reregistration.  The  Agency  is  further 
directed  to  issue  Data  Call-in  notices  to 
obtain  data  to  satisfy  these  outstanding 
requirements.  Finally,  in  Phase  5,  the 
Agency  must  review  the  data  submitted 
by  registrants:  determine  whether 
pesticides  containing  particular  active 
ingredients  are  eligible  for 
reregistration:  obtain  product-specific 
information  needed  to  determine 
whether  particular  products  should  be 
reregistered;  and  make  final 
determinations  on  whether  such 
products  should  be  reregistered.  The 
final  determination  on  reregistration  is 
to  be  based  on  whether  a  pesticide 
meets  the  standards  of  FIFRA  section 


3(c)(5),  which  prescribes  the  standards 
for  initial  registration  of  pesticides.  If 
the  Administrator  determines  that  a 
pesticide  should  not  be  reregistered, 
section  4  directs  the  Administrator  to 
take  appropriate  regulatory  action. 

Pursuant  to  FIFRA  section  4(c)(2)(B) 
the  Agency  published  in  the  Federal 
Register  on  May  25, 1989.  a  list  of  229 
chemicals  (in  149  review  cases) 
constituting  List  B  of  reregistration.  The 
Agency  then  sent  guidance  on  how  to 
comply  with  Phase  2  of  reregistration  to 
all  registrants  of  pesticides  containing 
active  ingredients  on  List  B.  Registrants 
were  required  by  August  25, 1989,  to 
inform  EPA  of  their  Intent  to  seek  or  not 
to  seek  reregistration,  to  identify  data 
requirements  they  believe  applied  to 
their  active  ingredients  in  their  products, 
to  identify  the  data  requirements  for 
which  they  have  already  submitted 
adequate  data,  and  to  commit  to  replace 
missing  or  inadequate  data  concerning 
the  List  B  active  ingredients  contained  in 
their  products. 

To  assist  registrants  in  complying 
with  Phase  3,  the  Agency  issued  on 
December  24, 1989  the  FIFRA 
Accelerated  Reregistration  — Phase  3 
Technical  Guidance  (EPA  No.  540/09- 
90-078).  This  document  provides 
detailed  instructions  on:  (i)  Summarizing 
studies;  (ii)  reformatting  studies:  (iii) 
identifying  adverse  information;  and  (iv) 
identifying  previously  submitted  studies 
that  may  not  fully  satisfy  current 
requirements.  To  meet  the  requirements 
for  Phase  3,  registrants  were  required  to 
submit  summaries  of  previously 
submitted  studies  that  they  wished  to 
rely  on  for  reregistration.  Additionally, 
for  studies  submitted  prior  to  January  1, 
1982,  registrants  had  to  submit  a 
reformatted  version  of  the  study,  if  data 
were  for  certain  toxicological  and 
residue  chemistry  guidelines. 
Registrants  were  to  certify  that  the  raw 
data  for  the  previously  submitted 
studies  were  either  in  their  possession, 
or  in  the  possession  of  the  Agency,  or 
were  readily  accessible  elsewhere. 
Registrants  were  to  identify  and  submit 
any  data  considered  under  section 
6(a)(2)  to  show  an  adverse  effect  of  the 
pesticide.  Also,  registrants  were  to 
identify  any  other  information  they 
considered  to  be  supportive  of 
registration.  And  registrants  had  to 
commit  to  fill  any  new  data  gaps 
identified  by  them.  FIFRA  required  that 
these  actions  be  completed  by 
registrants  of  products  containing  List  B 
chemicals  by  May  25, 1990. 

In  Phase  4,  the  Agency  initiated  a 
review  of  all  submissions  received  for 
active  ingredients  on  List  B  during 
Phases  2  and  3  and  in  compliance  with 


any  Data  Call-In  notices  previously 
issued  for  those  chemicals  under  section 
3(c)(2)(B)  of  FIFRA.  The  purpose  of  the 
Agency's  review  was  to  identify  all  data 
requirements  that,  based  on  information 
available  to  the  Agency  at  this  time,  are 
necessary  for  a  determination  of 
eligibility  for  reregistration.  The  Agency 
is  publishing  in  this  Notice,  and  in  future 
notices  to  be  published  in  the  Federal 
Register,  all  current  outstanding  data 
requirements.  For  many  active 
ingredients,  registrants  may  have 
already  committed  to  meet  some  of 
those  requirements  but  have  not  yet 
submitted  the  results  of  their  studies  to 
the  Agency.  To  effect  the  submission  of 
data  for  which  commitments  have  not 
yet  been  made,  the  Agency  is  issuing 
Data  Call-In  notices  for  the  additional 
data  required  by  the  Agency  at  this 
time.  Collection  of  this  information  is  ' 
authorized  under  the  Paperwork 
Reduction  Act  by  the  Office  of 
Management  and  Budget  under  OMB 
Clearance  No.  2070-0107. 

n.  Outstanding  Data  Requirements 

Section  4  (f)(1)(B)  of  FIFRA  requires 
the  Agency  to  publish  this  Notice  of 
outstanding  data  requirements  for  each 
active  ingredient  on  reregistration  List  B. 
The  Agency  has  been  conducting  a 
review  of  the  information  provided  on 
all  List  B  submissions  on  record  for  data 
adequacy  and  completeness,  and  has 
identified  in  this  Notice  a  partial  list  of 
those  chemicals  with  outstanding  data 
requirements.  Section  2(ff)  of  FIFRA 
defines  outstanding  data  requirements 
as  "a  requirement  for  any  study, 
information,  or  data  that  is  necessary  to 
make  a  determination  under  section 
3(c)(5)  and  which  study,  information,  or 
data  —  (A)  has  not  been  submitted  to 
the  Administrator:  or  (B)  if  submitted  to 
the  Administrator,  the  Administrator 
has  determined  must  be  resubmitted 
because  it  is  not  valid,  complete,  or 
adequate  to  make  a  determination  undet 
section  3(c)(5)  and  the  regulations  and 
guidelines  issued  under  such  section." 

For  purposes  of  this  Notice, 
outstanding  data  requirements  include 
all  requirements  identified  by  the 
Agency  which  have  yet  to  be  satisfied  at 
the  active  ingredient  level,  before  or 
pursuant  to  Phases  2,  3,  and  4  of 
reregistration.  If  registrants  committed 
during  Phases  2  and  3  or  pursuant  to 
prior  actions  to  submit  data  to  fulfill 
certain  data  requirements,  and  the  data 
had  not  yet  been  submitted,  the  Agency 
is  identifying  them  as  outstanding.  Upon 
review  of  the  completed  studies 
submitted  either  in  response  to  earlier 
Data  Call-in  notices  or  as  part  of  the   ■ 
reregistration  process,  the  Agency  may 
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need  to  call  in  some  additional  studies 
before  a  final  determination  on 
reregistration  can  be  made. 


For  reference  purposes,  the  following 
Table  1  provides  a  complete  listing  of 
the  Guideline  Reference  Numbers  (CRN) 


and  corresponding  titles  for  die  data 
requirements  referred  to  in  the  Notice. 


Table  1.— Study  TrruEs  and  GutoeuNE  Reference  Numbers  of  Rerecbstration  Data  RE0utREME»*T8 


QuideHne  Reference  No. 


61-1 

61 -2(a) 

61 -2(b) 

62-1 

62-2 

62-3 


63-2. 

63-3 

63-4 

63-5 _ 

63-6 

63-7 

63-a 

63-9. 

63-10.... 
63-11.... 
63-12.... 
63-13.... 
63-14™ 
63-15.-. 
63-16™ 
63-17™ 
63-18™ 
63-1 9. ._ 
63-20.... 
63-21 ..... 
64-1. 


Ptiysical  and  Chemical  Cturacteristics 


WMIHe  and  Aquetic  Organisms  Data  Requiremer»ts 

7l-l(a) 

7l-l(b) 


7l-2(a). 
71 -2(b)  „ 

71-3 

71-4(a).. 
71-4(b).. 
71-5(a)- 
71-5(b)„ 
72-1(a)„ 
72-1(b).. 
72-1(c)_ 
72-1(d).. 
72^t)„ 


72-2(b).. 


72-3(a)™ 
72-3(b)™ 
72-3(0)..- 
72-3(d)..- 


72-3(e).. 
72-3(f)... 


72-«(a).. 
72-4(b).. 

72-« 

72-6 

72-7(a).. 
72-7(b).. 


61-1... 
81-^.. 
61-3... 


Toxicology  Data  Requirement* 


61-4 

81-6 

81-6. 

81-7 

82-1  (a).. 
82-1(b).. 

82-2. 

82-3 

82-4 


Title  Of  Study 


Producf  Identificatert  and  DieckMure  of  Ingredtontt 

Oeecnpfion  of  Beginning  Materials  and  Manufacturing  Process 

Oiacuaaion  of  Formalion  of  Impuriftes 

Prolimtr>ary  Analysie 

Certification  of  Limifs 

Analybcal  Methods  to  Verify  Certified  Limits 

Color 

Physical  State 
Odor 

Melting  Point 

Boiling  Point 

Density,  Bulk  Density,  or  Specific  Gravity 

Solubility 

Vspof  Prossufo 

DissocMrtion  Constant 

OctAnol  / Wat6r  Partition  Coefficient 

pH 

Stability 

Oxidizing  or  Reducing  Action 

Flamrnabihty 

Explodabitity 

Storage  Stability 

Viscosity 

Miscibilrty 

Corrosion  Characteristics  , 

Oelectric  Brealtdown  Voltage 

Submittal  of  Samples 

Acute  Avian  Oral  Toxicity  (LOSO)  In  BobwhKe  Ouan  or  MaDard  Duck 

Acute  Avian  Oral  Toxicity  (LQ50)  In  Bobwhile  Qua8  or  Mallard  CXick  (Using 

Typical  End-Use  Product) 
Acute  Avian  Dietary  Toxicity  (LC50)  In  Bob«»hite  Quail 
Acute  Avian  Dietary  Toxteity  (LC5(^  in  Mallard  Duck 
WM  Mammal  ToxKity  Test 
Avian  Reproductive  Toxicity  in  Bobiwhite  Oual 

Avian  Reproductive  Toxk%  In  Mallaid  Ouck  « 

Simulated  Terrestrial  Field  Study 
Actual  Terrestrial  Field  Study 
Fish  Toxicity  in  Ohjegill  Sunfish 

Fish  Toxicity  in  Bhiegill  Sunfish  (Using  Typical  Endwise  Product) 
Fish  ToxKily  in  Rainbow  Trout 

Fish  Toxicity  in  Rainbow  Trout  (Using  Typlcat  End-  Use  Product) 
nfwneuTBie  i luuLny  nvsmwer  uuou  lUvprwH  i  leieiiou/ 
Invertebrate  Toxk%  Freshwater  LCSO  (Dapfvria  PieteiieO  -  Using  Typical  Entf- 

Use  Product) 
Toxicity  to  Estuanr>e  and  Martno  Organiants  (in  Fisfi) 
Toxicity  to  Estuanrie  and  Marirw  Organianv  (In  Moiusks) 
ToxKity  to  Estuarine  and  Marine  Organisms  (in  Shrimp) 
Toxwity  to  Estuarine  and  Marine  Organisms  (in  Fish  -  Using  Typical  End-Use 

Product) 
Toxicity  (o  Estuarine  and  Marine  Organisms  (in  kdoiusks  -  Using  Typical  End-Use 

Product) 
Toncity  to  Estuanne  and  Marina  Organisms  (in  Shrimp  -  Using  Typical  End-Use 

Product) 
Early  Life  Stage  in  fnsh 

Life  Cycle  in  Aquatic  Invertebrates  (Oaphnia/Myakl) 
Fish  Life  Cycle  Study 
Aquatic  Organism  Accumulatkxi  Study 
Simulated  Field  Tests  for  Aquatic  Organisms 
Actual  Field  Tests  for  Aquatic  Organtoms 

Acute  Oral  Toxk»ty  in  tt>e  Rat 

Acute  Dermal  Toxicity 

Acute  Inhalation  Toxicity  in  the  Rat 

Primary  Eye  Irritation  in  ttie  Rabbit 

Primary  Dermal  Irritation 

Dermal  Sensitization 

Acute  Delayed  Neurotoxk:tty  in  the  Hen 

eO-Oay  Feeding  Study  In  the  Rodent 

90-0ay  Feeding  Study  in  the  Kkin-Rodent 

21-Oay  Dermal 

90-0ay  SubchronK  Dermal 

90-Day  Inhalatnn  in  Rat 


R8S2 
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T^BLE  t.— Study  Titles  and  Guideline  Reference  Numbers  of  Rereqistration  Data  Requirements— Continued 


QuicMlrw  R«tar«nc«  No. 


ea-«(«). 
■a-8<b).. 

•3-1W. 

8»-1<b) 

8a-2(«) 

83-2(b) 

S3-3(a) 

e3-3<b) 

e3-4._ 
e3-&..- 

B4-2(«). 


84-2(b).. 


84-4. 


8S-1~ 

as-2.. 

ae-i. 


TiorL 


Plant  Piotaction  Data  RaquirafTMnta 


122-I(a)... 

122-I(b)... 

122-2 

Tier  n — 

123-I(a).„.. 

123-1(b)._. 

123-2- 

Tiar  lU 

124-1 

124-2 


132-1(a).. 
132-1(b).. 
133-3..... 
133-4™ 


141-1 . 
141-2. 
141-«. 


Raanlry  Protection  Data  Raquirementa 


Non-Targat  hiaact  Data  Raquiranwnta 


Btochamteal  Paatlcidas  Data  Requiramanta 
(a)  Product  Analysis  Data  Raqutremants: 

151-10 ™- :.. 

151-1 1 

151-12 

151-13 

151-15 

151-16 


1 51-1 7(a).. 

151-17(b)_ 

151-17(c)_ 

151-17((J)_ 

151-17(a)_ 

151-17(f)„„ 

151-17(g)~ 

151-17(h)„ 

151-17(1)™ 

151-17Q™ 

151-17(h)- 

151-17(1). 

151-17(m)_ 

151-17(n)™ 

151-17(0)- 

151-17(p)- 

151-1$ 


(b)  Rasidua  Data  Raquhamanta.- 


l53-3(a)- 

153-3(b).. 

153-3(c).. 

153-3(d).. 

153-3(a).. 

153-3(f).. 

153-3(g). 

153-3(h).. 

153-3(i)... 

153-3(D... 

153-3(k). 

.53-3(1). 

153-3(m).. 

153-3(n).... 

153-3(0)... 


TItlaol  Study 


go-Day  Naurotoidcity  in  Han 

go-Day  Naurotoxidty  In  tha  Mammal  (Rat  Prafarrad) 

Chronic  Faading  Study  in  tt>e  Rodent 

Chronic  Reading  Study  m  tha  Non-Rodent 

Oncogemctty  Study  in  the  Rat 

Orxngenicity  Study  In  the  Mouse 

Teratogenicity  In  the  Rat 

Teratogenicity  In  the  Rat>t>it 

2-Generation  Reproduction  Study  in  the  Rat 

Chronic  Feeding/Oncogenicity  in  the  Rat 

Gene  Mutation 

Structural  Chromosome  Aberation 

Other  GenotoxK  Effects 

General  MetatMlism 

Dermal  Penetration 

Domestic  Animal  Safety 


Seed  Germination  and  Seedling  Emergence 
Vegetativa  Vigor 
Aquatic  Plant  Growth 

Seed  Germination  and  Seedling  Emergence 
Vegetative  Vigor 
Aquatic  Plant  Growth 

Terrestrial  Field 
Aquatic  Field 

Foliar  Residue  Dissipation 

Soil  Residue  Dissipation 

Dermal  Passive  Dosimetry  Exposure 

Inhalation  Passive  Dosimetry  Exposure 

Honey  Bee  Acute  ConUct  (LD50) 

Honey  Bee  Toxicity  of  Residues  on  Foliage 

Field  Testing  for  Pollinators 


Product  Identity 

Manufactunng  Process 

Discussion  of  Formation  ol  Unintentional  Ingredients 

Analyaia  of  Samplaa  | 

Certification  of  Limita  ' 

AnalyticaJ  Methoda 

Color 

Physical  State 

Odor 

Malting  Point 

Boiling  Point 

Density,  Bulk  Denaity,  Specific  (Sravity 

SduMity 

Vapor  Presaura 

PH 

StaMty 

FlammaNity 

Storage  StaMHy 

Viacoaity 

Miacib4ity 

Corrosion  CfMracteristics 

Octanol/Watar  Partition  Coefficient 

Submittal  of  Samples 

Chemical  Identity 

Directions  for  Use 

Nature  of  the  Residue  (plants) 

Nature  of  the  Residue  (livestock) 

Reaidue  Analytical  Method 

Magnitude  of  the  Residue  (crop  field  trials) 

Magnitude  of  the  Residue  (processed  food/feed) 

Magnitude  of  the  Residue  (meat/milk/poultry/eggs) 

Magnitude  of  the  Residue  (potable  water) 

Magnitude  of  the  Residue  (fish) 

Magnitude  of  the  Reaidue  (irngated  cropsj 

Magnitude  of  the  Reakjue  (food  handling) 

Reduction  of  Residue 

Propoaed  Toleranoa 

Reasonable  Grounds  in  Support  of  the  PetitKNi 


(c)  Toxicology  Data  Requirementa: . 
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Table  1  .—Study  TroES  awd  Guideline  Reference  Numbers  of  Rereqistration  Data  Requirements— Continued 


Titteof  Study 


16»-1. 

166-2 

166-3 


Qroundanaar  Studtea  Data  Requiracnents'' 


171-2 

171-3 

171-4(a).. 
171-4(b)... 
171-4(0)... 
171-4(d).- 


Rasidual  Chemistry  Data  Requirements'* 


Acute  Oral  Toxk% 
Acute  Dermal  Toiddty 
Acute  Inhalation 
Primary  Eye  Irritation 
Primary  Dermal  Irritation 
Hypersensitivity  Study 
Hypersensitivity  Incidents 
Studies  to  Detect  Genotoxk^ 
Immunotoxidty 
90-Day  Feeding 
90-Day  Dermal 
90-Oay  Inhalation 
Teratogenicity 

Mammalian  Mutagenicity  Tests 
iiwnune  Response 

Chranic  ExpoeiM 
OncogerwjUy 


Avian  Acute  Oral 
Airian  Dietary 
Freshwater  Fish  LC50 
Freshwater  Invertebrate  1jC50 
Monlarget  Plani  Studies 
Noraargat  tnaad  Testing 

VolaSlity  Study  (Lab) 

Vola&Rty  Study  Field) 

Dispeaser-Watar  Leaching 

Adsorption-[}e8orpt)on 

Octanot-VMar  Partition 

U.V.  Abaorpdon 

Hydrolysis 

Aerobic  Soil  MetatiotiMii 

Aarotiic  Aquatic  Metabolism 

Soil  Photolysis 

Aquatic  Pfratolysis 

Tarreslnal  Wildlife  Testing 
Aquatic  Anin«l  Tasting 
Nontarget  Plant  Studiaa 
Nontarget  Insect  Testing 

Chemical  Identity  (  See  also  61-1) 

Plutodegradtfion  in  Water 

Photodegaadation  on  Son 

Ptwtodegradation  in  Air 

Aerobic  Sofl  Metabolism  Study 

Araerobic  Soil  Metabolism  Study 

Anaerobic  Aqwatic  MelaboKsm  Study 

Aerobic  Aquatic  Metabottam  Study 

Leaching  and  Adsorption/ Desorption 

Laboratory  Volatility  Study 

FiMVolatimy  Study 

Soi  FMd  Dnsipotion  Slutfy 

Aquaic  SadiiiaBt  Field  OMpation  Stuoy 

Foraatiy  Field  Diaaipalion  Study 

Combinations  and  Tank  Mixes 

Long  Term  soil  Dissipatk>n  Study 

Confined  Rotational  Crop  Study 

Field  Rotatioaal  Cnap  &udy 

Aocumuiation  In  Irrigated  Crops 

Accumulation  in  Fish 

Accumulation  in  Aquatic  Non-Target  urganiSi 

Small  Scale  Proapective  Groundwater  Monitoring  Stwdy 
Small  Scale  Retroapective  Groun(*nter  Monitonng  Study 
Large  Scale  Retrospective  Groundwater  Monitonng  Study 

Ctiemical  Identity 
Directions  For  Use 
Nature  of  Residue  in  Plants 
Nature  of  Residue  in  Livestock 
Residue  Analytical  Method  (Plants) 
Residue  Analytical  MetfKxl  (Animals) 


6854 
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Table  1.— Study  Titles  and  Guioeune  Reference  Numbers  of  Rereqistration  Data  Requirements— Continued 


GukMn*  R«ler«nc«  No. 


171-«(0...~ 
171-4(8).., 

171-4<h) 

171-4(i)..„ 
171-4®. 


171-4(k)...- 

171-4(1). 

171-5.™ 

171-6-.. 

171-7 .._ 

171-13.. 


201-1. 
202-1 


Spray  Drift  Data  Raquiramants' 


Title  of  Study 


Storaga  Stability 

Magnituda  of  tt>e  Residue  in  Potable  Water 

Magoituda  of  ttw  Residue  in  Fish 

Magnitude  of  the  Residue  in  Irrigated  Crops  { 

Magnitude  of  the  Residue  in  Food  Handling 

Magnitude  of  the  Restdue  in  Meat/Milk/Poultry/Eggs 

(Feeding/ Dermal  Treatment) 

Crop  Field  Trials 

Magnitude  of  the  Residue  in  Processed  Food/Feed 

Reduction  of  Residues 

Proposed  Tolerance 

Reasonable  Grounds  in  Support  of  Petition 

Analytical  Reference  Standard 

Droplet  Size  Spectrum 
Drift  Field  Evaluation 


'  40  CFR  158.155:  Product  Composition;  Subdivision  0,  Product  Chemistry:  NTIS  PB83-153890,  Addendum  1.  NTIS  PB88-191705. 

•  40  CFR  158  160:  D9Ktpftori  of  Matenals  Used  to  Produce  the  Product:  40  CFR  158.162:  Description  of  Production  Process;  40  CFR  158.165:  Description  of 
FormulatiooProcess;SobdMsionD.  Product  Chemistry;  NTIS  PS83-153890;  Addendum  1.  NTIS  PB88-191705.  

•  40  CFR   158.167:   Discussion  of  Formation  of  Impunties;   Subdivision   D,   Product  Chemistry:   NTIS  PB83- 153890;   Addendum   1,   NTIS  PB88-191705. 

•  40  CFR  158.170:  Preliminary  Analysia;  Subdivision  D,  Product  Chemistry  NTIS  PB  83-153890;  Addendum  1,  NTIS  PB88-191705. 

•  40  CFR  158.175:  Certtied  Limits;  Subdivision  D,  Product  Chemistry:  NTIS  PB83-1S3890;  Addendum  1.  NTIS  PB88-191705. 

•  40  CFR  158.180:  Enforcement  Analytical  Method;  Subdivision  D.  Product  Chemistry:  NTIS  PB83.153890;  Addendum  1,  NTIS  PB8e-191705. 

'   40  CFR   158.190:   Physical  and  Chemical   Characteristics;   Subdivision   D,   Product  Chemistry:   NTIS  PB83-153890;   Addendum   1.   NTIS  PBe8-191705. 

•  40  CFR  158.490;  SubdMaion  E.  Hazard  Evaluation:  Wildlrte  and  Aquatic  Organisms.  NTIS  PB83- 153908;  Addendum  1,  NTIS  PB86-248176;  Addendum  2,  PB87- 
207700;  Addendum  3,  NTIS  PB88-1 17288.  ,,,,„ 

•  40  CFR  158340;  SubdMaion  F,  Hazard  Evaluation:  Human  and  Domestic  Aninwls,  NTIS  PB83-153916  (old);  NTIS  PB86-108958  (revised);  Addendum  1,  NTIS 
PB86.248184:  Addendum  ^  NTIS  PB88-162292;  Addendum  3,  NTIS  PB88-161179;  Addendum  4.  NTIS  PB88-162227;  Addendum  5,  NTIS  PB88-162219;  Addendum  6. 
NTIS  PBe»-124077;  Addendum  7.  NTIS  PB89-124085;  Position  Document.  Maximum  Tolerated  Dose,  NTIS  PB88-116736. 

'0  40  CFR  158.540;  SubdMswn  J,  Hazard  Evaluation;  Non-Target  Plants.  NTIS  PB83-153940. 

"40  CFR  158.390:  Expoaure;  Subdivision  K,  Reentry  Protection:  NTIS  PB83- 153940. 

'•  40  CFR  158.590:  Subdivision  L,  Hazard  Evaluation:  Non-Target  Insect.  NTIS  PB83-153957;  Addendum  1,  NTIS  PB88-117296. 

■>  40  CFR  158.69a  Biochemical  Pesticides  Data  Requrements;  Subdivision  M.  Blorational  Pesticides:  NTIS  PBe3-15396S 

'«  40  CFR  158.290;  Subdivision  N.  Chemistry:  Environmental  Fate.  NTIS  PB83- 153973;  Addendum  1,  NTIS  PB86-247848;  Addendum  2,  NTIS  PB87-208393; 
Addendum  3,  NTIS  PB88-159e92;  Addendum  4,  NTIS  PB88-159900;  Addendum  5,  NTIS  PB88-161187;  Addendum  6,  NTIS  PB88.161195;  Addendum  7.  NTIS  PB88- 
191721;  Addendum  8.  NTIS  PB88-1 91 739  ^ 

'•  Pesticide  Assessment  Guidelines  for  groundwater  studies  are  being  developed;  for  further  infomiation,  contact  EPA's  Office  of  Pesticide  Programs. 
Environmental  Fate  and  Effects  Division,  Environmental  Fate  and  Groundwater  Branch 

'•  40  CFR  158.240;  SubdKnsicn  O.  Residue  Chemistry:  NTIS  PBe3-l5396i.  Addendum  1.  NTIS  PB86-203734;  Addendum  2,  NTIS  PB86-248192;  Addendum  3, 
I^S  Pe87-208«41;  Addendum  4.  NTIS  PB88-117270;  Addendum  5,  NTIS  PB88-124003;  Addendum  6.  NTIS  PB88-191713;  Addendum  7.  NTIS  PB89-124598; 
Addendum  8.  NTIS  PBSS- 124606. 

"  40  CFR  158.440;  SubdMsion  R.  Pesticide  Spray  Drift  Evaluation:  I^IS  PB84-189216. 


For  further  information  and  descriptions 
regarding  specific  data  requirements, 
criteria  for  testing,  and  general  guidance 
on  data  acceptability,  consult  the  FIFRA 
Accelerated  Reregistration  -  Phase  3 
Technical  Guidance  document 
(December  24, 1989),  and  the  Pesticide 
Assessment  Guidelines  available  from 
the  National  Technical  Information 
Service  (NTIS),  Attn:  Order  Desk.  5285 
Port  Royal  Road.  Springfield,  VA  22161 
(Tel:  703-487-4650). 

III.  Partial  Listing  of  List  B  Active 
Ingredients  Outstanding  Data 
Requirements 

The  pesticide  reregistration  effort 
under  section  4  has  proved  to  be  a 
monumental  imdertaking  requiring 
significant  effort  and  resources  from 
both  the  Agency  and  the  pesticide 
industry.  The  Agency  received 
approximately  200  List  B  Phase  3 
submissions  for  review  of  data 
requirements  under  Phase  4.  The  amount 


of  data  submitted  by  registrants  was 
voluminous,  and  differed  widely  by 
active  ingredient,  the  number  of 
registrants  supporting  an  ingredient,  and 
the  number  and  type  of  summaries  and 
reformatted  studies.  In  total  this  group 
of  submissions  contained  some  5(XX) 
summaries,  reformatted  studies,  and 
complete  studies,  and  a  similar  number 
of  study  waiver  requests  that  had  to  be 
reviewed  and  acted  upon  by  the 
Agency. 

For  a  variety  of  reasons  EPA's 
issuance  of  the  reregistration  data 
requirements  for  active  ingredients  on 
List  B  was  delayed  beyond  the  statutory 
deadline  of  October  24. 1990.  To  fulfill 
its  commitments  in  Phase  4  the  Agency 
decided  to  publish  Federal  Register 
notices  and  issue  Data  Call-in  notices 
for  groups  of  active  ingredients  as  their 
outstanding  data  requirements  are 
identified.  The  present  Notice  is  the  first 
of  several  to  be  published  in  the  coming 
months. 


The  149  List  B  cases  involving  229 
active  ingredients,  originally  published 
in  the  Federal  Register  in  May  1989, 
have  been  reduced  to  110  cases  and  143 
active  ingredients  as  of  this  date.  Of 
these,  130  active  ingredients  are 
presently  on  the  Phase  4  reregistration 
schedule.  An  additional  13  active 
ingredients  previously  imsupported  in 
Phase  2  are  now  supported,  and  will  be 
on  a  later  reregistration  schedule. 
Approximately  80  of  the  remaining 
active  ingredients  are  unsupported  for 
reregistration  at  this  time.  And  the 
Agency  has  taken  action  on  the 
cancellation  of  most  of  these 
unsupported  active  ingredients  pursuant 
to  section  4(d)(5)(B)  of  HFRA. 

The  following  Table  2  contains  the 
List  B  active  ingredients  with 
outstanding  data  requirements  for  which 
Data  Call-in  notices  were  sent  to  the    . 
registrants  as  of  January  22, 1991. 
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Tabis  2.— OnsTANDiw  Data  Requirements  rmUsrB  Active  Ingredients 


Cm* 

Na 


AcOve 

.  -      — 
ingrsah 

•MNe. 


ActtM*  IngrwSanla 


2040     116901 


2210 


2225 


038601 


AKP»»«nyfme«hyl)-lMpurin*«nlne . 


110401 


2260     113101 


2325 


2370 


111901 


114002 


4-Cycfadodecyl-2,6-dimethy1morphoUne  acetate.... 


/V^1hyl-WH2-nM(thyJ-2i>ropenyl)^6<linitro^trfftjofo»nethyf)benzeneainirie 


1-<2-(2.4-DtaWofophen»IK-(2-prDpeityloxy)ethyO-1  WmidazoJe . 


2370 


2445 


114003 


059B01 


"leffuWIde  ......«...„„„,.. 


MflOuidUa,  potuaium  salt. 


(2-Wapht>ryh>)iy)aceec  add ., 


2596    07tSOe 


2765 


112802 


/tfj«rt»i»l-2.4<lnltronAK2.44-W)romopher>y»6- 
tfrtftaoromathylJberBenamlna. 


OMandkig  Data  Ra^inaMntB  (by  guUafcM  aoj 


1S1-1Q:  tS1-11;  151-12;  151-13;  151-15; 
151-10;  15l-17(a);  151-17(b):  T51-17|0;  151-17((1J; 
^^-^?f^t,  151-17(g);  151-17(1);  151-17(D;  152-14; 
tSi-f;  152-16;  152^80;  164-«;  154-7;  154^ 

61-1;  ei-2(a};  61-2(b);  62-1;  62-ft 

6^-3;  6S-2;  (3-3;  63-4;  83-5; 

6»4;  e»-7: 63-8;  63-9;  63-10; 

63-11;  tS-li;  83-13;  71-1ta»:71-m*      • 

^2-^{ti■.  72-1  (c);  72-2(#;  91-1;  9%-t; 

81-3;  81-4;  81-5;  81-6;  82^1t* 

62-1(b);  83-1(a);  83-1(b);  83^2(a);  a3~S9/H 

«3-3(i»;  8S-4;  84-2(0;  e4-a(b);  84-4; 

85-1;  132-1(ak  133-3;  133-4;  160-5; 

161-1;  161-2;  161-3;  162-1;  162-2; 

162-3;  163-1;  164-1;  171-2;  171-3; 

171-4(a>;  171-4(b);  171-4(c);  171-4W);  171-4(* 

171-4(1;  231-je*;  232-x';  235-x* 

61-1;  61-2(1*  61-2(b);  62-1;  62-2; 

62-3;  63-2;  83-3;  63-4;  63-5; 

63-6;  63-7;  83-10;  63-12;  63-13; 

81-1;  81-2;  81-3;  81-6;  81-6; 

83-3(a);  85-1;  132-1(a);  133-3;  133-4; 

161-2;  161-3;  162-1;  162-2;  183-4  171-2;  171-3 

61-1;  61-2(a);  61-2(b);  62-1;  62-2; 

62-3;  63-7;  63-11;  63-12;  72-1(b); 

72-2(1*  72-4(a);  81-3;  82-2;  83-4; 

85-1;  160-5;  161-1;  182-3;  183.1; 

163-2;  164-1;  165-1;  165-4;  171-2; 

171-4(a);  171-4(b);  171-<W:  171-40*  171-4(1) 

61-2(a);  61-2(b);  62-1;  62-^  62-3; 

n-Aiby.  81-3;  82-1(a);  82-1W;  82-2; 

83-2(b);  83-3(W;  83-4;  85-1;  190-5; 

162-3;  171-4(a);  171-4<b);  171-4<d);  171-4<«»; 

171-4(D;  171-4(k);  171-4(1);  171-7 

61-1;  62-1;  63-2;  63-3;  63-4; 
63-5;  63-6;  63-7;  63-8;  63-9; 
63-10;  63-11;  63-12;  63-13;  72-1(b): 
72-m):  78-2(s«;  72-3(a);  72-3W;  72-3W; 
•1-1;  82-2;  83-3(a);  »4-2(l4;  84-a(bfc 
84-4;  123-1(8);  123-1(h);  123-2;  141-1; 
160-5;  161-2;  161-3;  162-1;  163-1; 
164-1;  165-4;  171-2;  201-1;  202-1 

61-1;  62-1;  63-5;  63-7;  63-6; 
63-9;  63-10;  63-1 1;  63-12;  63-13; 
72-1(a);  72-1(c);  72-2(a);  72-3(a);  72-3(b); 
72-3(c);  81-6;  82-4  83-a(a):  64^2(6); 
123-1(a);  123-1(b);  123-2;  141-1;  16(^; 
161-2;  161-3;  162-1;  163-1;  164-1; 
165-4;  201-1;  202-1 

61-1;  61-2(8);  61-2(b);  62-1;  62-2; 
62-3;  63-2;  63-3;  63-5;  63-6; 
•3-7;  63-8;  83-9;  63-10;  63-1 1; 
63-14  63-13;  71-1(a);  71-2(8);  72-1(c); 
72-2(a);  81-1;  81-2;  81-3;  81-4; 
61-6;  81-6;  62-1(8);  82-1(b);  84-2(a); 
84-4;  160-5;  161-1;  161-2;  162-1;  162-2; 
163-1;  171-4(«J;  171-4(b) 

61-1;  61-2(8);  ei-2(b);  62-1;  62-2; 
62-3;  63-2;  63-3;  63-4;  63-5; 
63-6;  63-7;  63-«;  63-9;  63-10; 
63-11;  63-12;  63-13;  71-1(8);  71-2(8); 
71-2(b);  72-1(8);  72-1(c);  72-2(a);  81-1; 
81-2;  81-3;  81-4;  81-5;  81-6; 
«2-1(a>;  •2-t(W;  83-3(a);  84-2(8);  84-2(b); 
84-4;  141-1: 160-5;  161-1;  162-1; 
163-1;  171-2;  171-3;  171-4(8) 

61-1;  61^a);  ei-2(b);  62-1;  82-2; 
62-3;  63-2;  63-3;  63-5;  63-6; 
63-7;  63-8;  63-8;  63-10;  63-11; 
63-12;  63-13;  72-1(a);  72-1(c);  72-2(8); 
•1-2;  81-3;  81-6;  82-5<a);  160-6; 
161-1;  162-1;  163-1;  171-2 
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Kay:  *  Special  Studies;  Guideline*  for  the 
following  ttudies  are  preaently  being 
developed  (for  more  information,  contact  the 
person  named  in  the  Notice): 

231-x  Estimation  of  Dermal  Exposure. 

232-x  Estimation  of  Inhalation  Exposure. 

235-x  Requirements  for  Monitoring  of 
Exposure  at  Outdoor  Sites  by  Biological 
Monitoring. 

The  Agency  has  listed  for  each  currently 
supported  active  ingredient  the 
Guideline  Reference  Numbers  of  all 
outstanding  data  requirements.  In  a 
number  of  instances,  registrants  have 
already  committed  to  satisfy  many  of 
these  requirements,  with  the  remaining 
requirements  being  subjected  to  the 
recently  issued  Data  Call-In  notices.  Of 
these,  some  may  have  been  partially 
satisfied  by  studies  that  can  be 
upgraded  or  supplemented  with 
additional  data.  The  data  needs  for 
specific  crops  are  not  presented  here; 
instead  the  overall  Guideline  Reference 
Number  is  listed  if  any  crop  specific 
data  are  outstanding,  even  though  some 
individual  crop  data  requirements  under 
it  may  be  in  fact  satisfied. 

IV.  Phase  4  List  B  Data  Call-in  Notices 

Under  FIFRA  section  3(c)(2)(B)  the 
Agency  has  issued  to  affected 
registrants  Phase  4  List  B  Data  Call-In 
notices  for  the  outstanding  data 
requirements  that  registrants  have  not 
previously  committed  to  satisfy  for  the 
active  ingredients  listed  on  Table  2  of 
this  Notice.  Registrants  with  unfilled 
data  requirements  for  their  active 
ingredients  must  respond  to  the  Agency 
within  90  days  of  receipt  of  their  Data 
Call-In  Notice  to  express  their  intent  to 
satisfy  the  remaining  data  requirements. 
Additional  Data  Call-In  notices  for  List 
B  chemicals  not  covered  by  this  Notice 
will  be  sent  to  the  aHected  registrants, 
and  one  or  more  Federal  Register 
notices  listing  outstanding  data 
requirements  will  be  published  during 
the  next  few  months. 

February  12. 1991. 

Linda  |.  Flaher. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

[FR  Doc.  91-3965  Filed  2-19-91;  6:45  amj 
tniittii  COOK  ( 


(OPP-300221;  FRL-3770-«] 

Pesticide  Aerosol  FlammaMlty; 
Solicitation  of  Conunents 

aoency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


;  EPA  is  soliciting  information 
and  comment  on  revised  precautionary 


language,  the  use  of  a  modified  closed 
drum  test,  and  information  on  static 
electricity  generation,  all  in  connection 
with  aerosols  containing  extremely 
flammable  propellents.  Based  on 
comments  submitted,  the  Agency  may 
propose  changes  to  its  regulations  and/ 
or  testing  guidelines.  EPA  is  soliciting 
comment  on  the  use  of  a  modified 
version  of  the  closed  drum  test  as 
outlined  in  ASTM  03065  in  determining 
the  flammability  of  pesticide  aerosols. 
The  Agency  believes  the  current  testing 
procedure  does  not  fully  characterize 
the  flammability  of  pesticide  aerosols. 
The  Agency  is  also  soliciting  comments 
on  revised  precautionary  labeling 
associated  with  pesticide  aerosol 
products.  The  Agency  believes  that 
current  labeling  requirements  may  not 
present  adequate  precautionary 
information  to  the  user.  The  Agency  is 
also  interested  in  comments  and 
information  on  the  triboelectric  ignition 
potential  of  pesticide  aerosol  foggers. 
Available  information  indicates  the 
possibility  of  explosions  of  aerosol 
foggers  in  use  as  a  result  of  triboelectric 
buildup  and  subsequent  autoignition. 
DATES:  Written  comments.  identiHed  by 
the  document  number,  (OPP-300221). 
must  be  received  on  or  before  April  22, 
1991. 

ADOttESSES:  By  mail,  submit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H-7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  Sw., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  246,  CM  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  246  at  the 
Virginia  address  given  above,  fit)m  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
PON  niRTHER  INPOfWATION  CONTACT  By 
mail:  Donald  R.  Stubbs.  Registration 
Division  (H7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  Sw..  Washington.  DC 
20460.  Office  location  and  telephone 


number  Rm.  206,  CM  #2, 1921  Jefferson 

Davis  Hwy..  Arlington.  VA.  (703)-557- 

7700. 

SUPPLEMENTARY  INFORMATION: 

1.  BACKGROUND 

With  the  banning  of  the  use  of 
chlorofluorocarbons  (CFCs)  as 
propellents  in  most  aerosols  in  the  late 
19708  in  order  to  protect  the  ozone  layer 
of  the  upper  atmosphere,  a  large  gap 
was  created  as  to  the  choice  of 
propellents  available  for  use  in  aerosols. 
The  gap  left  by  the  loss  of  use  of  CFCs 
was  largely  replaced  by  the  use  of 
hydrocarbon  propellents  such  as 
propane,  butane,  and  isobutane,  and 
ether  propellents  such  as  dimethyl  ether. 
The  use  of  liquified  gases  such  as  CFCs 
and  the  hydrocarbon  propellents  are 
necessary  for  the  production  of  very 
small  droplet  sizes  in  aerosol  spray 
stream,  which  cannot  be  produced  by 
strictly  gaseous  propellents  such  as 
nitrogen  and  compressed  air.  While  the 
CFCs  are  thought  to  destroy  the  ozone 
layer,  they  are  nonfiammable. 
Conversely,  while  the  hydrocarbon  arid 
ether  propellents  do  not  destroy  the    • 
ozone  layer,  they  are  extremely 
flanunable.  The  flash  points  of  the 
hydrocarbon  and  ether  propellents 
currently  in  use  range  from 
approximately  -40°  F  to  -150°  F,  making 
them  extremely  flammable.  Present 
testing  methods,  the  Flash  Point  and 
Flame  Extension  Test,  may  not  be 
adequate  to  fully  assess  the  true 
flammabihty  of  these  products.  The 
Flash  Point  Test  tests  only  for  the 
nonpropellent  portion  of  the  producL 
With  the  Flame  Extension  Test,  a 
"nonflammable"  rating  can  be  achieved 
by  proper  engineering  of  the  nozzle  and 
delivery  system.  The  presence  of  the 
extremely  flammable  propellent  can, 
however,  present  dangers  for  which 
these  tests  are  not  designed  to  screen. 
These  dangers,  fires  and  explosions,  can 
result  from  the  ignition  of  the  propellent 
gases  after  product  discharge.  Ignition 
can  occur  from  flame,  sufficiently  hot 
siufaces,  electrical  sparks,  and  even 
static  electricity.  This  situation  is  further 
aggravated  if  the  product  contains  large 
amounts  of  petroleum-based  solvents. 

n.  CLOSED  DRUM  TEST 

EPA  is  soliciting  comments  on  a 
modified  version  of  the  closed  dnmi  test 
as  outlined  in  ASTM  D  3065.  The 
principal  modification  is  to  substitute 
electronic  ignition  for  the  candle  that  is 
used  in  this  test.  The  reason  for  such  a 
modification  is  that  the  oxygen 
consumption  by  the  lit  candle  might 
skew  the  test  results.  The  Agency  is  also 
suggesting  that  the  entire  container  be 
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diacfaai^ged  into  the  drHm  unless  an 
explosion  occurs  at  some  earlier  time. 
An  explosion  woukl  indicate  that  the 
preceutioBary  labeling  requirementa 
outlined  below  would  apply.  If  no 
expknion  occurs  dming  the  total 
discha]::ge  of  the  container's  product  into 
the  drum,  then  an  exemption  from  the 
requirement  of  this  precautionary 
labeling  would  be  granted  The  apeak 
generator  should  generate  at  least  10,000 
volts  (v)  at  a  frequency  of  1  cycle  per 
second  or  faster.  The  energy  of  ignition 
should  be  no  less  than  2S.0  millijoules 
(mj).  This  test  would  be  optional  and 
would  be  performed  only  if  the 
registrant  desires  an  exemption  from 
this  precautionary  language  discussed 
below. 

m.  REVISQ]  PRECAUTICmARY 
LANGUAGE 

EPA  is  considering  requiring  the 
labeling  of  a  flaamiability  signal  word 
for  aerosol  products  to  be  based  upon 
the  most  flammable  portion  of  the 
product  solvent  component  or 
propellent  component  Additionally, 
those  products  containing  either 
hydrocarbon  or  ether  propellents  would 
bear  the  following  precautionary 
labeling  under  the  heading  "PHYSICAL 
OR  CHEMICAL  HAZARDS": 
For  total  release  foggers  and  space 
sprays: 

"EXTREMELY  FLAMMAK£.  Do  not 
use  or  store  near  fire,  sparks,  or  heated 
surfaces.  Do  not  use  where  ignition 
sources  such  as  pQot  lights  or  running 
electrical  appliances  are  present  unless 
the  ignition  sources  are  turned  off.  Use 
near  ignition  sources  may  result  in  fire 
or  explosion.  Relight  pilot  lights  and 
reactivate  electrical  equipment  only 
after  airing  out  is  complete.  Do  not 
smoke  in  use  area.  Contents  under 
pressure.  Do  not  puncture  or  incinerate 
container.  Exposure  to  temperatures 
above  130 '  F  may  cause  bursting. 
Incinerating  container  may  cause 
explosion." 
For  other  aerosols: 

"EXTREMELY  FLAMMABLE.  Do  not 
use  or  store  near  fire,  sparks,  or  heated 
surfaces.  Do  not  smoke  while  using. 
Contents  under  pressure.  Do  not 
puncture  or  incinerate  container. 
Exposure  to  temperatures  above  130  *  F 
may  cause  btirsting.  Incinerating 
container  may  cduse  explosioit" 

IV.  AUTOIGNITION  HAZARD 

It  has  recently  come  to  the  Agency's 
attention  that  a  dischacging  aerosol 
container  acts  to  generate  a  static 
electricity  chai^ge.  Accident  data  suggest 
the  posaiUlity  that  this  chai^  may  be 
sufficient  to  cause  ipiitioa  of  the 


releasing  contents  of  te  can.  Wkh  a 

normal  hand-held  aerosol,  the  himian 
body  is  usually  sufficient  to  groend  out 
the  charge  accumulation.  However,  if 
the  can  is  electrically  faisniated  as  o^t 
be  tfie  case  in  an  aerosol  fogger  placed 
on  vinyl  flooring,  this  charge  nri^  build 
to  unacceptable  levels.  If  the  contents  <rf 
the  can  contain  flammable  materials 
such  as  a  hydrocarbon  propellent  there 
exists  potential  for  an  autoigniting 
incendiary  device.  Interested  parties  are 
asked  to  submit  any  technical 
information  which  they  possess  on  this 
subject 

Information  in  the  literature  suggests 
that  aerosols  generating  more  than  4,000 
v  within  4  seconds  of  spraying  or  that 
generate  more  than  0.25  m)  within  4 
seconds  of  spraying  are  considered  to  be 
dangerous  products.  Foggers  release  the 
entire  contents  of  the  can  rather  than 
releasing  short  bursts;  therefore,  foggers 
may  have  potential  for  larger  buildup  of 
static  electricity.  Also,  as  mentioned 
above,  foggers  may  very  well  be  placed 
in  electrically  insulated  situations.  The 
4.000  v/0.25  mJ  parameters,  therefore, 
may  not  be  applicable  to  foggers. 

In  summary,  EPA  is  requesting 
comments  on  the  modified  drum  test 
and  the  precautionary  language  for 
foggers  and  other  pesticide  aerosols. 
EPA  is  also  soliciting  information  on  the 
energy  of  ignition  for  the  drum  test  and 
information  on  tfie  static  electricity- 
generating  potential  for  aerosols.  In  the 
event  the  Agency  believes  changes  m 
testing  or  labeling  should  be  made,  a 
proposed  notice  of  rulemaking  will  be 
published. 

Dated:  February  5. 1991. 

Anne  E.  lindaay, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  91-3966  Filed  2-19«;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commissi(m 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10220.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 


20573,  within  10  days  after  the  date  of 
the  Federal  Register  hi  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.602  and/or  9  572.603  of  title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  comonmicating  vrith  the 
Coamassion  regarding  a  pending 
agreeflfient 

Any  person  fiHag  a  comment  or 
protest  with  the  CommissioQ  shall  at 
the  same  time,  deliver  a  oof^  of  that 
docimient  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200447-001. 

Title:  Board  of  Commissioners  of  The 
Port  of  New  Orieans/Coastal  Cargo 
Company,  Inc.  Terminal  Agreement 

Parties: 

Board  of  CoBnaissioners  of  the  P<nt  of 
New  Orleans 

Coastal  Cargo  Conqnny.  Inc.  (CCC) 

Filing  Party:  Mr.  Joseph  W.  Fritz.  Jr, 
Staff  AtttHney.  The  Port  of  New 
Orleans,  P.O.  Box  60046,  New  Orleans. 
LA  70160. 

Synopsis:  The  agreement  increases 
CCC's  leased  premises  by 
approximately  48.600  square  feet  and 
increases  its  rent  accordingly. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  February  13. 1991. 

Joseph  C  PoUdng, 

Secretary. 

[FR  Doc.  91-3933  FUed  2-19-91:  8:45  am] 
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Agreemant(a)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  p\irsuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200474. 

Title:  Port  of  Pafan  Beach  District/ 
Perry  Oceanographies,  Inc. /Perry 
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TechnologiM  Purchase/Sale  and 
Reauignment  Agreement 

Parties: 

Port  of  Palm  Beach  District 

Perry  Oceanographies.  Inc. 

Perry  Technologies,  A  Martin 
Mairieta  Company 

Synopsis:  The  agreement  provides  for 
the  purchase  and  sale  of  property  from 
Perry  Oceanographies,  Inc.  and 
reassignment  of  Lease  Agreement 
between  Perry  Oceanographies  and  Port 
of  Palm  Beach. 

Agreement  No.:  224-200475.' 

TitJe:  Virginia  International 
Terminals,  Inc/Farrell  Lines, 
Incorporated  Terminal  Agreement 

Parties: 

Virginia  International  Terminals,  Inc. 
(Vm 

Farrell  Lines,  Incorporated  (Farrell) 

Synopsis:  The  Agreement  provides 
for  Farrell's  3-year  non-exclusive  use  of 
marine  terminal  facilities  at  VITs 
Norfolk  International  Terminals:  VIT  to 
grant  Farrell  certain  incentive  rates  on 
wharfage,  portainer  rental  and  storage; 
and.  Farrell  to  guarantee  a  minimum 
throughput  tonnage  of  160,000  tons  per 
year. 

By  Order  of  the  Federal  Maritime 
Conunission. 

Dated:  February  13, 1991. 
(oseph  C  PoUdiig, 
Secretary. 
[FR  Doc.  91-3934  Filed  2-19-91:  8:45  am) 
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IP«tnionNaP1-»1] 

Non-VMsal-Op«rat&fYg  Common 
Carrier  Bondhig  Requirements  Petition 
for  Temporary  Exemption 

Notice  is  hereby  given  that  the 
Commission  on  February  13, 1991, 
pursuant  to  Section  16  of  the  Shipping 
Act  of  1984.  46  U.S.C.  app.  1715.  has 
determined  to  grant  a  60  day  exemption 
from  the  requirements  of  section  710  of 
Public  Law  No.  101-595.  the  Non- Vessel- 
Operating  Common  Carrier 
Amendments  of  1990. 

Copies  of  tlie  order  granting  the  exemption 
may  be  obtained  from  the  Secretary.  Federal 
Maritime  Commission.  Washington,  DC 
20573.  Phone  (202)  523-5725. 
Ronald  D.  Muiphy, 
Assistant  Secretary. 
(FR  Doc  91-3879  Filed  2-l»-ei:  6:45  am] 
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FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R— 0710] 

Federal  Reserve  Fees  for  Automated 
Clearing  House  Service;  Modifications 
to  the  ACH  Participation  Fee 

AQINCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACnON:  Modification  to  the  ACH  fee 
schedule. 

summary:  The  Board  is  delaying  the 
implementation  of  a  new  $10  monthly 
ACH  participation  fee  that  had 
previously  been  scheduled  to  take  effect 
on  April  1. 1991  and  is  modifying  the 
manner  in  which  the  fee  will  be  applied 
during  1991.  These  actions  are  being 
taken  to  address  concerns  raised  by 
some  institutions  that  they  would  not  be 
able  to  act  on  a  sufficiently  timely  basis 
to  avoid  paying  multiple  participation 
fees  beginning  in  April  1991.  The  new 
participation  fee  will  become  effective 
on  July  1. 1991.  and  during  the  remainder 
of  1991  will  apply  only  with  respect  to 
participant  records  that  have 
commercial  ACH  volume  in  a  given 
month. 

EFFECnvc  DATE:  The  ACH  participation 
fee  becomes  effective  luly  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louise  L  Roseman,  Assistant  Director 
(202/452-3874),  Gayle  Brett,  Manager 
(202/452-2934),  or  Scott  Knudson,  Senior 
Financial  Services  Analyst  (202/452- 
3959),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems;  for 
the  hearing  impaired  only: 
Telecommunications  Device  for  the 
Deaf.  Dorothea  Thompson  (202/452- 
3544). 

SUPPtfMENTARY  INFORMATION:  On 
October  31, 1990,  the  Board  approved 
the  introduction  of  a  monthly 
participation  fee  for  the  automated 
clearing  house  (ACH)  service.  (55  FR 
46720.  November  6, 1990)  Under  the  new 
fee  structure,  the  Reserve  Banks  would 
assess  a  monthly  fee  of  $10  for  each 
commercial  ACH  participant 
(represented  by  a  routing  number  on  the 
ACH  Customer  Information  File  (CIF)), 
beginning  on  April  1, 1991.'  This  fixed 
monthly  fee  is  designed  to  recover  costs 
that  are  influenced  by  the  number  of 
participants  rather  than  by  volume. 
These  costs  include  accounting — related 
costs,  such  as  billing  and  settlement,  the 
costs  of  providing  statistical  reports,  and 


'  Al»o  effective  April  1.  the  Board  approved  a 
decrease  in  the  interdistrict  per  item  transaction  fee 
and  an  increase  in  the  fees  for  processing  return 
items. 


the  costs  of  maintaining  routing  numbers 
on  the  CIF. 

Since  the  announcement  of  the  new 
fee,  several  depository  institutions  and 
ACH  associations  have  raised  concens 
about  the  ability  of  many  institutions  to 
reduce  the  number  of  routing  numbers 
before  the  April  1  effective  date  in  order 
to  avoid  paying  multiple  participation 
fees.  These  difficulties  are  related  to  the 
apparent  time  it  takes  for  the 
commercial  ACH  notification  of  change 
(NOC)  process  to  reroute  ACH 
payments  to  a  different  routing  number 
and  the  need  to  monitor  routing  numbers 
for  payment  activity  for  a  number  of 
months  to  ensure  that  they  are  indeed 
dormant.  A  number  of  depository 
institutions  have  a  large  number  of 
routing  numbers  on  the  ACH  CIF;  many 
of  these  numbers  are  inactive  or  support 
only  minimal  volume. 

The  Reserve  Banks  have  made 
information  available  to  depository 
institutions  on  the  routing  numbers 
included  on  the  CIF  together  with  the 
recent  volume  associated  with  each 
routing  number.  Even  though  some 
institutions  have  begun  efforts  to  reduce 
the  number  of  routing  numbers  by 
sending  NOCs  to  originators  of 
payments,  these  institutions  have 
indicated  that  payments  may  continue 
to  be  sent  to  these  routing  numbers  for 
some  time.  Some  depository  institutions 
have  indicated  reluctance  to  eliminate 
these  routing  numbers  even  after  taking 
action  to  reroute  payments  because  they 
cannot  be  assured  that  the  originator 
has  complied  with  NOC  instructions 
until  the  next  payment  cycle  has  been 
completed.  Due  to  the  infrequent  nature 
of  some  payments,  this  process  may  be 
quite  lengthy. 

In  order  to  address  these  concerns, 
the  Board  is  delaying  the 
implementation  of  the  participation  fee 
until  July  1, 1991.  The  July  1. 
implementation  date  will  provide 
depository  institutions  that  have 
multiple  routing  numbers  on  the  CIF 
additional  time  to  migrate  commercial 
ACH  transactions  to  a  fewer  number  of 
routing  numbers,  if  they  so  choose.  The 
Board  is  also  modifying  the  manner  in 
which  the  fee  will  be  applied  during 
1991.  The  Reserve  Banks  will  assess  the 
participation  fee  only  for  those  routing 
numbers  that  have  commercial  ACH 
volume  in  a  given  month.  This  poUcy 
will  be  effective  until  January  1. 1992,  at 
which  time  the  Federal  Reserve  Banks 
will  begin  assessing  the  monthly  fee  for 
all  routing  numbers  maintained  on  the 
CIF  that  are  eligible  to  receive 
commercial  ACH  items,  regardless  of 
volume  levels.  These  actions  will  allow 
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depository  institutians  to  maintain 
inactive  routing  number*  on  the  GIF 
until  January  1 1982  without  being 
assessed  the  participation  fee  with 
req)ect  to  these  inactive  munbers,  so 
that  they  can  ensure  that  payment 
activity  has  ceased  prior  to  deletfaig 
them. 

Other  A(M  fee  changes  that  were 
approved  by  the  Board  in  October  1990 
that  decreased  the  interdistrict  per  item 
transaction  fee  and  increased  fees  for 
processing  return  items  will  be 
implemented  April  1. 1991.  as  planned. 

The  Federal  Reserve  coatinues  to 
believe  that  the  eliminatiao  (^  inactive 
routing  numbers  will  improve  overall 
ACH  processing  e£Bciency  by  reducing 
the  cost  of  maintaining  the  GIF,  by 
eliminating  many  accounting  and  billing 
statements,  and  by  reducing  statistical 
processing  and  reporting.  By  modifying 
the  manner  in  which  the  participation 
fee  is  applied  nntil  }auanry  1, 1982,  die 
Board  intends  to  provide  depository 
institutions  with  the  ability  to  manage 
the  elimination  of  inactive  routing 
numbers  more  effectively  and  maintain 
the  incentives  for  depository  institutions 
to  act  promptly  in  their  efforts  to 
identify  and  eliminate  unnecessary 
routing  numbers. 

These  modifications  will  not 
materially  affect  the  cost  recovery  for 
the  ACH  service.  The  Board  anticipates 
that  projected  revenue  from  the 
participation  fee  will  be  reduced  by 
approximately  $430,000  due  to  the  delay 
in  its  implementation  and  the 
modification  to  the  manner  in  which  it  is 
applied,  which  would  lower  the 
projected  1991  ACH  cost  recovery  by  0.8 
percent  to  98.0  percent.  This  revenue 
reduction  may  be  offset,  at  least  in  part, 
by  imbndgeted  revenue  generated  by  a 
larger  number  of  NOCs  as  depository 
institutions  attempt  to  ehminate  volume 
on  routing  numbers  that  currently 
receive  little  ACH  volume.  Also,  it 
appears  that  further  cost  reductions  can 
be  achieved  through  the  anticipated 
deferral  of  some  budgeted  expenses 
related  to  the  devek^nnent  of  new  AGH 
software.  Therefore,  the  Board  estimates 
that  1991  ACH  cost  recovery,  assuming 
the  delay  in  the  implementaion  of  the 
participation  fee,  will  be  substantially 
similar  to  the  98.8  percent  target 
previously  approved  by  the  Board. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  Februaiy  13. 1991. 
Wiffiam  W.  WUesi 
Secretary  of  the  Board. 
[FR  Dk.  91— 3911  Filed  »-l»-«l- a:4S  an] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  ol  the  Secretary 

Annual  Update  of  the  HHS  Poverty 
Income  GaMeOnea 

AOCNCY:  Department  of  Health  and 
Human  Services. 
ACnoN:  Notice. 


This  notice  provides  an 
update  of  tke  HHS  powrty  income 
guidelines  to  account  for  last  (calendar] 
year's  increase  in  prices  as  measured  by 
the  Consumer  Price  Index. 
EFncTi¥C  DATE  These  goideltnes  go 
into  effect  on  the  day  diey  are  pubhshed 
(unless  an  office  administering  a 
program  using  the  goidelines  specifies  a 
different  effective  date  fw  that 
particular  program). 
ADDRESS:  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
Department  of  Health  and  Human 
Services,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  about  how  the  poverty 
guidelines  are  used  in  a  particular 
program,  contact  die  Federal  (or  other} 
office  whidi  is  responsible  for  that 
program. 

For  information  about  the  poverty 
guidelines  in  general,  contact  Joan 
Turek-Brezina  or  Gordon  Fisher.  Office 
of  die  Assistant  Secretary  for  Planning 
and  E-.aluation— telephone:  (202)  245- 
6141. 

For  information  about  the  Hill-Burton 
Uncompensated  Services  Program  (no- 
fee  or  reduced  health  care  services  at 
certain  facilities  for  certain  persons 
unable  to  pay  for  such  care),  contact  the 
Office  of  tire  Dhector,  Division  of 
Facilities  Comphance — ^telephone:  (301) 
443-6512.  The  Division  of  Facilities 
Compliance  notes  that  as  set  by  42  GFR 
124.505(b).  the  effective  date  of  diis 
update  of  the  poverty  guidelines  for 
facilities  obligated  under  the  Hill-Burton 
Uncompensated  Services  Program  is  60 
days  from  the  date  of  this  publication. 

For  information  about  the  Department 
of  Labor's  Lower  Living  Standard 
Income  Level  (an  alternative  eligibility 
criterion  with  the  poverty  guidelines  for 
certain  Job  T^inii^  Partnership  Act 
programs),  contact  Hugh  Davies,  Offure 
of  Employment  and  Training  Programs, 
U.S.  Department  of  Labor— telephone: 
(202)  59&-O580. 

For  information  oboat  the  mmther  of 
persons  in  poverty  or  about  the  Census 
Bureau  (statistico/J  poverty  thresholds, 
contact  Enriqne  Lunas,  Chief,  Poverty 
and  Wealth  Statistics  Branch,  U.S. 
Bureau  (rf  the  Geneu»-4elepfaone:  f  901) 
76S-B578. 


This  notice  provides  the  1991  update 
of  the  poverty  income  guidelines 
required  by  section  652  and  873(2)  of  die 
Omnibus  Budget  Reconciliation  Act 
(ORBA)  of  1981  (Pub.  L  97-35).  As 
required  by  law.  this  update  reflects  last 
year's  change  in  the  Consumer  Price 
Index  (CPI-U);  It  was  done  using  die 
same  procedure  used  in  previous  years. 

Section  673(2)  of  0RBA-19ei  (42 
U.S.C  9902(2))  requires  the  use  of  the 
poverty  guidelines  as  an  eligibility 
criterion  for  the  Community  Services 
Block  Grant  program.  whUe  section  6&2 
(42  U.S.C  9847)  requires  die  use  of  die 
poverty  guidelines  as  an  eligibility 
criterion  for  the  Head  Start  program. 
The  poverty  guidelines  are  also  used  as 
an  eligibility  criterion  by  a  number  of 
other  Federal  programs  (both  HHS  and 
non-HHS).  When  such  programs  give  an 
OBRA-1981  citation  for  the  poverty 
guidelines,  they  cite  section  673(2). 

The  poverty  gwdelines  are  a 
simplified  version  of  the  Federal 
Government's  statistical  poverty 
thresholds  used  by  the  Bureau  of  the 
Census  to  prepare  its  statistical 
estimates  of  the  number  of  persons  and 
famihes  in  poverty,  "nie  poverty  income 
guidelines  issued  by  the  Department  of 
Health  and  Hinnan  Services  are  used  for 
administrative  purposes — for  instance, 
for  determining  whether  a  person  or 
family  is  financially  ehgible  for 
assistance  or  services  under  a  parti'cular 
Federal  program.  The  poverty 
thresholds  are  used  primarily  for 
statistical  purposes. 

In  certain  cases,  as  noted  in  the 
relevant  authorizing  legislation  or 
program  regidations,  a  program  uses  the 
poverty  income  guidelines  as  only  one 
of  several  eligibility  criteria,  or  uses  a 
percentage  multiple  of  the  guidelines 
(for  example.  130  percent  or  185  percent 
of  the  guidelines).  Some  other  programs, 
while  not  using  the  guidelines  to  exclude 
non-lower-income  persons  as  ineligible, 
use  them  for  the  purpose  of  giving 
priority  to  lower-income  persons  or 
families  in  the  provision  of  assistance  or 
services.  In  some  cases,  these  poverty 
income  guidelines  may  not  become 
effective  for  a  particnlar  program  until  a 
regulation  or  notice  specificaDy  applying 
to  the  program  in  question  has  been 
issued. 

The  poverty  guidelines  given  below 
should  be  used  for  both  farm  and 
nonfarm  femihes. 

There  is  no  single  administrative 
definition  of  "income,"  "family.'*  "family 
unit"  or  "household"  diat  is  valid  for  all 
programs  that  use  the  poverty 
guidelines.  Federal  programs  may  use 
administrative  d^initions  that  differ 
somewhat  from  the  statistical 
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definitions  given  below,  the  Federal 
office  which  administers  a  program  has 
the  responsibility  for  mailing  decisions 
about  administrative  definitions. 
Similarly,  non-Federal  organizations 
which  use  the  poverty  guidelines  in  non- 
Federally-funded  activities  may  use 
administrative  definitions  that  differ 
&om  the  statistical  definitions  given 
below.  In  either  case,  to  find  out  the 
precise  definitions  used  by  a  particular 
program,  one  must  consult  the  office  or 
organization  administering  the  program 
in  question.The  following  statistical 
definitions  (derived  for  the  most  part 
from  language  used  in  the  U.S.  Bureau  of 
the  Census,  Current  Population  Reports, 
Series  P-60,  No.  163  and  earlier  reports 
in  the  same  series)  are  made  available 
for  illustrative  purposes  only. 

(a)  Family.  A  family  is  a  group  of  two 
or  more  persons  related  by  birth, 
marriage,  or  adoption  who  live  together 
all  such  related  persons  are  considered 
as  members  of  one  family.  For  instance, 
if  an  older  married  couple,  their 
daughter  and  her  husband  and  two 
children,  and  the  older  couple's  nephew 
all  lived  in  the  same  house  or  apartment, 
they  would  all  be  considered  members 
of  a  single  family. 

(b)  Unrelated  individual.  An  unrelated 
individual  is  a  person  15  years  old  or 
over  (other  than  an  inmate  of  an 
institution)  who  is  not  living  with  any 
relatives.  An  unrelated  individual  may 
be  the  only  person  living  in  a  house  or 
apartment  or  may  be  living  in  a  house 
or  apartment  (or  in  group  quarters  such 
as  a  rooming  house]  in  which  one  or 
more  persons  also  live  who  are  not 
related  to  the  individual  in  question  by 
birth,  marriage,  or  adoption.  Examples 
of  unrelated  individuals  residing  with 
others  include  a  lodger,  a  foster  child,  a 
ward,  or  an  employee. 

(c)  Household.  As  defined  by  the 
Bureau  of  the  Census  for  statistical 
purposes,  a  household  consists  of  all 
persons  who  occupy  a  housing  unit 
(house  or  apartment),  whether  they  are 
related  to  each  other  or  not.  If  a  family 
and  an  unrelated  individual,  or  two 
unrelated  individuals,  are  living  in  the 
same  housing  unit,  they  would 
constitute  two  family  units,  but  only  one 
household.  Some  programs,  such  as  the 
food  stamp  program  and  the  Low- 
Income  Home  Energy  Assistance 
Program,  employ  adminstrative 
variations  of  the  "household"  concept  in 
determining  income  eligibility.  A 
number  of  other  programs  use    ' 
administrative  variations  of  the  "family" 
concept  in  determining  income 
eligibility.  Depending  on  the  precise 
program  definition  used,  programs  using 
a  "family"  concept  would  generally 


apply  the  poverty  guidelines  separately       receipts  from  estates  or  trusts,  and  net 
to  each  family  and/or  unrelated  gambling  or  lottery  winnings, 

individual  within  a  household  if  the  For  official  statistical  purposes, 

household  includes  more  than  one  income  does  not  include  the  following 

family  and/or  unrelated  individual.  types  of  money  received:  Capital  gainS; 

(d)  Family  unit.  "Family  unit"  is  not  any  assets  drawn  down  as  withdrawals 
an  official  U.S.  Bureau  of  the  Census  from  a  bank,  the  sale  of  property,  a 
term,  although  it  has  been  used  in  the  house,  or  a  car  tax  refunds,  gifts,  loans, 
poverty  guidelines  Federal  Register  lump-sum  inheritances,  one-time 
notice  since  1978.  As  used  here,  either  insurance  payments,  or  compensation 
an  unrelated  individual  or  a  family  (as         for  injury.  Also  excluded  are  noncash  - 
defined  above)  constitutes  a  family  unit.      benefits,  such  as  the  employer-paid  or 
In  other  words,  a  family  unit  of  size  one       union-paid  portion  of  health  insurance 
is  an  unrelated  individual,  while  a  or  other  employee  ftnnge  benefits,  food 
family  unit  of  two/three/etc.  is  the  same      or  housing  received  in  lieu  of  wages,  the 
as  a  family  of  two/three/etc.  value  of  food  and  fuel  produced  and 

(e)  Income.  Programs  which  use  the  consumed  on  farms,  the  imputed  value 
poverty  guidelines  in  determining  of  rent  from  owner-occupied  nonfarm  or 
eligibility  may  use  administrative  fa™  housing,  and  such  Federal  noncash 
definitions  of  "income"  (or  "countable         benefit  programs  as  Medicare, 
income")  which  differ  from  the  Medicaid,  food  stamps,  school  lunches, 
statistical  definition  given  below.  Note         and  housing  assistance. 

that  the  administrative  purposes,  in 

many  cases,  income  data  for  a  part  of  a       Poverty  Income  Guideunes  for  Au 

year  may  be  annualized  in  order  to  States  (Except  Alaska  and  Hawaii) 

determine  eligibility— for  instance,  by  and  the  District  of  Columbia 

multiplying  by  four  the  amount  of 

income  received  during  the  most  recent 

three  months. 

For  statistical  purposes — to  determine 
official  income  and  poverty  statistics — 
the  Bureau  of  the  Census  defines  income 
to  include  total  annual  cash  receipts 
before  taxes  from  all  sources,  with  the 
exceptions  noted  below.  Income 
includes  money  wages  and  salaries 
before  any  deductions:  net  receipts  from 
nonfarm  self-employment  (receipts  from 
a  person's  own  unincorporated  business.         For  family  units  with  more  than  8 
professional  enterprise,  or  partnership.        members,  add  $2,260  for  each  additional 
after  deductions  for  business  expenses);       member, 
net  receipts  from  farm  self-employment 

(receipts  from  a  farm  which  one  POVERTY  INCOME  GUIOEUNES  FOR 

operates  as  an  owner,  renter,  or  Alaska 

sharecropper,  after  deductions  for  farm 
operating  expenses);  regular  payments 
from  social  security,  railroad  retirement, 
unemployment  compensation,  strike 
benefits  from  union  funds,  workers' 
compensation,  veterans'  payments, 
public  assistance  (including  Aid  to 
Families  with  Dependent  Children. 
Supplemental  Security  Income. 
Emergency  Assistance  money  payments, 
and  non-Federally-funded  General 
Assistance  or  General  ReUef  money  .       „ 

payments),  and  training  stipends;  For  family  units  with  more  than  8 

alimony,  child  support,  and  military  members,  add  $2,820  for  each  additional 

family  allotments  or  other  regular  member, 

support  from  an  absent  family  member 

or  someone  not  living  in  the  household;  POVERTY  Income  Guideunes  for 

private  pensions;  government  employee  Hawaii 

pensions  (including  military  retirement 
pay),  and  regular  insurance  or  annuity  siia  ei  Iwnily  unit 

payments;  college  or  university 

scholarships,  grants,  fellowships,  and  

assistantships;  and  dividends,  interest,        g"""""!""" 

net  rental  income,  net  royalties,  periodic      3 


Size  of  (amHy  unit 

Poverty 

guideline 

1 

S6.620 

2 

8.a80 

3 ,  ,    

11.140 

4              „ 

13.400 

5 

15.660 

s 

17.920 

7 

20,180 

B 

22.440 

Size  of  family  unit 

Poverty 

guidoline 

1         „„ ..___. 

$8,290 

2 

3          „ 

11,110 
19,930 

4        „ _ 

16,750 

5                                       

19,570 

6     „ 

22.390 

7     

25,210 

8                            „ 

28^030 

Powty 

qukMIm 


$7,610 
10.210 
12.8*0 
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Poverty  Income  Guideunes  for 
Hawaii— Continued 


Size  of  family  unit 

Poverty 

tfuMaine 

4 „ 

15.410 
18.010 
20.610 
23.210 
25310 

5 

6 

7 

8 „ 

For  family  units  with  more  than  8 
members,  add  $2,600  for  each  additional 
member. 

Dated:  February  15, 1991. 
Louis  W.  Sullivan. 

Secretary  of  Health  and  Human  Services. 
(FR  Doc.  91-«oae  Ffled  2-15-91;  12:52  pmj 


Alcohol,  Drug  Abuee,  and  Mental 
HeaHh  Administration 

AIDS  Advieery  Committee  Meeting; 
Marcti 

AOENCY:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Adnunistratioii.  HHS. 
ACTKMl:  Notice  of  meeting. 


SUIMMAirr:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  an  agency 
advisory  committee  in  the  month  of 
March  1991. 

The  Alcohol.  Drug  Abuse,  and  Mental 
Health  Administration  (ADAMHA) 
AIDS  Advisory  Committee  will  hold  Its 
first  meeting  to  orient  members  to  the 
agency's  mission  and  responsibilities. 
Presentations  on  ongoing  AIDS 
Programs  within  the  Agency  will  be 
made  by  Institute  Directors  and  AIDS 
Coordinators.  Ongoing  responsibilities 
of  the  Committee  will  be  discussed. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Notice  of  diis  meeting  is  required 
under  the  Federal  Advisory  Committee 
Act.  Public  Law  92-463. 

Committee  Name:  Alcohol,  Drug 
Abuse,  and  Mental  Health 
Administration  (ADAMHA)  AIDS 
Advisory  Committee 

Date  and  Time:  March  6-7: 8:15  a.m. 

Place:  National  Institutes  of  Health 
Campna.  Building  1.  Wilson  Hall  9000 
Rockville  Pike,  Bethesda,  MD  20602 

Status  of  Meeting:  C^en — March  6: 
8:15  a.m.-5:15  p.m.;  March  7:  ftlS  a^n.- 
12:30  p.m. 

Contact:  Paa\  Gaist  room  12C-03. 
Parkk%vn  Building.  5600  Fishers  Lane, 
Rockville.  MD  20857.  (301)  443^3598 

Purpose:  The  ADAMHA  AIDS 
Advisory  Committee  provides  advice  on 
all  aspects  of  ADAMHA  activities 


relating  to  the  transmission,  prevention, 
and  treatment  of  AIDS.  The  Committee 
recommends  how  the  overall  strategy  of 
the  agency  in  combating  the  disease  can 
be  improved,  including  identifying 
opportunities  for  further  research  and 
recommending  initiatives  that  should  be 
undertaken  to  advance  knowledge  in 
disgnosing,  preventing,  and  treating  the 
disease. 

Substantive  information,  a  summary 
of  the  meeting,  and  a  roster  of 
committee  members  may  be  obtained 
fit)m:  Ms.  Peggy  Cockrill.  ADAMHA 
Committee  Management  Offix:er, 
Parklawn  Building,  room  13-103, 5600 
Fishers  Lane.  Rockville.  MD  20857, 
Telephone:  (301)  443-4266. 

Dated:  Febniai>  13. 199L 

Peggy  W.  Cockrill, 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

[FR  Doc.  91-3876  Filed  2-19-01: 8:45  am] 
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Centers  for  Disease  Control 

National  Committee  on  Vital  and 
Heaitt)  Statistics  (NCVHS) 
Subcommittee  on  Heaitii  Statistics  for 
Minority  and  Ottier  Special 
Populettone;  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Heal  A  Statistics 
(NCHS),  Centers  for  Disease  Control 
(CDC),  announces  the  following 
committee  meeting. 

Name:  NCVHS  Subcommittee  on  Health 
Statistics  for  Minority  and  Other  Special 
Populations. 

Time  and  date:  9  ajn.-8  pjn..  iiarch  8, 
1991. 

Place:  Roon  3a9A.  Hnbert  H.  Humphrey 
Building.  200  Independence  Avenue.  SW.. 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  Subcommittee  will  hold  a 
working  meeting  to  discuss  future  activities 
with  the  Department  of  Health  and  Human 
Services  and  the  office  of  the  Assistant 
Director  for  Minority  Healtli.  CDC 

Contact  perscm  for  more  information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary, 
NCVHS,  NCHS,  room  1100,  Presidential 
Building.  6525  Belcrest  Road,  HyattsviUe, 
Maryland  20782,  telephone  301/436-7060  or 
FTS  436-7050. 

Dated:  Febraary  12, 1091. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
(FR  Doa  91-3976  Filed  2-19-81;  8:45  am] 
BSJJNQ  coot  41flO-t*-ll 


DEPARTMENT  OF  H0U8INQ  AND 
URBAN  DEVELOPMENT 

Office  of  Admlnistralion 

[Docket  No.  N-91-3212] 

Submieelon  of  Propoeed  information 
Collection  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  subinitted  to  the  (^ce  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposaL 


;  Interested  persoiu  are 
invited  to  submit  conmients  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Wendy  Sherwin,  OMB  Desk 
Officer,  Office  of  Managemerrt  and 
Budget  New  Exetmtive  Office  Building, 
Washington,  DC  20503. 

KM  niRTHER  INFORMATHM  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Departoient  of  Housing  and 
Urban  Development,  451  Ttii  Street, 
Southwest  Washington.  DC  204ia 
telephone  (202)  708-0050.  This  is  not  a 
toll-fi%e  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMOITAIIV  INFOWMATIOIt  The 

Department  has  submitted  itie  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement  and 
(9)  the  names  and  t^phone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  De^  Officer 
for  the  Department 
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AutiMHity:  Sea  3807  of  the  Paperwork 
Reduction  Act  44  \}&.C  3507:  tec  7(d]  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  3535(d). 

Dated  February  13, 19B1. 
|olm  T.  Mmphy, 

Director.  Information  Policy  and  Managemenl 
Division. 

Proposal:  Preference  role. 


Office:  Housing. 

Description  of  the  Need  for  Information 
and  Its  Proposed  Use:  The  information 
will  be  used  by  owners  and  PHAs  to 
determine  whether  prospective 
tenants  are  eligible  for  preference  in 
obtaining  housing  because  they  are 
occupying  substandard  housing 
involuntarily  displaced  or  paying 
more  than  50  percent  of  income  for 


Number  of 
rMpondents 


hifocmation  coiectton.. 


1.233.948 


rent;  and  will  be  used  by  HUD  to 
determine  if  owners  and  PHAs  are 
properly  adminstering  the  program. 

Form  Number:  None. 

Respondents:  Individuals  or  households* 
State  or  Local  Governments,  and 
businesses  or  other  for-profit. 

Frequency  of  Submission:  On  occasion. 

Reporting  Burden: 


Frequency 
of  response 


Hours  per 


Burden 
hours 


.25 


312.796 


Total  Estimated  Burden  Hours:  312.798. 

Status:  Revision. 

Contract-  fames  ].  Tahash,  HUD,  (202) 

708-3944.  Wendy  Sherwin,  OMB,  (202) 

395-688a 

Dated  February  13, 1991. 

(FR  Doc  91-3060  Fded  2-19-91:  8:45  am] 
■ujNQ  cooc  «>io-et-a 


[Docket  Na  0-91-M4] 

Offic*  Of  th«  Manager,  Hoiwton  Offica, 
Ragton  VI  (Fort  Worthy;  Dasignation  of 
Aetina  Hanaoar 

aocncy:  Department  of  Housing  and 

Urban  Development 

action:  Designation  of  order  of 

succession. 


:  The  Manager  is  designating 
officials  who  may  serve  as  Acting 
Manager  during  the  absence,  disabiUty, 
or  vacancy  in  the  position  of  the 
Manager. 

EFFECTivt  OATC  This  designation  is 
effective  January  24, 1991. 
FOa  FURTMCR  IHTOWMATIOW  CONTACT: 
Rita  M.  Vinson,  Director,  Management 
and  Budget  Division.  Office  of 
Administration.  Fort  Worth  Regional 
Office.  Department  of  Housing  and 
Urban  Development,  1600 
Throckmorton.  P.O.  Box  2905,  Fort 
Worth.  Texas  76113-2905,  Telephone 
(817)  885-5451  (this  is  not  a  toll-free 
number). 

dcsionation:  Each  of  the  officials 
appointed  to  the  following  positions  is 
designated  to  serve  as  Acting  Manager 
during  the  absence,  disability,  or 
vacancy  in  the  position  of  the  Manager, 
with  all  the  powers,  functions,  and 
duties  redelegated  or  assigned  to  the 
Manager  Provided  that  no  ofHcial  is 
authorized  to  serve  as  Acting  Manager 
unless  all  preceding  listed  officials  in 
this  designation  aire  unavailable  to  act 
by  reason  of  absence,  disability  or 
vacancy  in  the  position: 


1.  Deputy  Manager 

2.  Director,  Housing  Management 
Division 

3.  Director.  Housing  Development 
Division 

This  designation  supersedes  the  prior 
designation. 

Authority:  Delegation  of  Authority  by  the 
Secretary  effective  October  1, 1970,  in  the 
Federal  Register  issue  of  February  23, 1971 
(36  FR  3388). 
William  Robertson,  )r.. 
Acting  Manager,  Houston  Office. 

Dated:  February  14, 1991. 
James  E.  Hicks, 

Acting  Regional  Administrator— Regional 
Housing  Commissioner,  Region  VI  (Fort 
Worth) 
(FR  Doc.  91-3970  Filed  2-19-91:  8:45  am] 

MLUNQ  CODE  4310-«1-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant 

[WO-15(M>0-4830-11] 

National  Public  Landa  Advlaory 
Council;  Meeting 

AOENCV:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  meeting  of  the 

National  Public  Lands  Advisory  Council. 

summary:  Notice  is  hereby  given  that 
the  National  Public  Lands  Advisory 
Council  will  meet  Thursday,  March  21, 
1991,  at  the  main  building  of  the 
Department  of  the  Interior,  1849  C 
Street  NW.,  Washington,  DC  20240.  The 
meeting  will  be  held  in  room  7000-A  and 
7000-B  (7th  Floor).  Meeting  hours  will  be 
8:30  a.m.  to  5  p.m.  on  Thursday.  March 
21st.  The  proposed  agenda  for  the 
meeting  is: 

Morning:  Opening  remarks  by 
National  Public  Lands  Advisory  Council 
Chairman  Dave  Delcour  Cy  Jamison, 
Director,  Bureau  of  Land  Management 
(BLM);  and.  Assistant  Secretary  for 


Land  and  Minerals  Management, 
Department  of  the  Interior,  Dave  O'Neal. 

Topics  for  Coimcil  discussion  during 
the  meeting  will  include:  Council  old 
and  new  business  including  Election  of 
1991  Council  officers;  Fiscal  Year  1992 
Budget  Overview  presentation  given  by 
BLM  Director  Cy  Jamison:  Briefing  on 
BLM's  scientific  and  technical 
exchanges  with  other  countries.  The 
Council  presently  has  five  (5)  ongoing 
task  force  groups  working  on  BLM's 
Research:  Recreation;  Management  of 
Hazardous  Waste:  Mining  issues;  and, 
the  concept  of  implementing  a 
"foundation"  for  the  BLM.  There  will  be 
a  final  recommendation  report  given  by 
the  Research  Task  Force.  All  other  task 
force  groups  will  provide  updates. 

The  Public  Statement  period  will 
begin  at  2  p.m.  All  meetings  of  the 
Council  are  open  to  the  public. 
Opportunity  will  be  given  for  members 
of  the  public  to  make  oral  statements  to 
the  Council  beginning  at  2  p.m.  on 
Thursday,  March  21.  Speakers  should 
address  specific  national  public  lands 
issues  and  are  encouraged  to  submit  a 
copy  of  their  written  statements  prior  to 
oral  delivery.  Please  send  written 
comments  by  March  10  to  the  BLM 
Washington,  DC  office  at  the  address 
listed  below.  Depending  on  the  number 
of  people  who  wish  to  address  the 
Council  it  may  be  necessary  to  limit  the 
length  of  oral  presentations. 
dates:  Thursday,  March  21, 1991— The 
National  Public  Lands  Advisory  Council 
Meeting. 

ADDRESSES:  Copies  of  Public  statements 
should  be  mailed  by  March  10  to:  Ms. 
Nan  Morrison,  Bureau  of  Land 
Management  (5558-MIB),  The 
Department  of  the  Interior,  1849  C 
Street.  NW.,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nan  Morrison,  Washington,  DC  Office, 
BLM,  telephone  (202)  208-5101. 
SUPPLEMENTARY  INFORMATION:  The 

Council  advises  the  Secretary  of  the 
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Interior  through  the  Director,  BLM, 
regarding  policies  and  programs  of  a 
national  scope  related  to  public  lands 
and  resources  under  the  jurisdiction  of 
BLM. 

Dated:  February  13, 1991. 
Cy  Jamison, 
Director. 
[FR  Doc.  91-3887  Filed  2-19-91:  8:45  am] 

BILUNO  CODE  4310-a4-M 


[CPA-060-01-4212-13;  CACA  27887] 

California  Desert  District  Realty 
Actions;  Partial  Terminations  of  Small 
Tract  Classification  and  Public  Use 
Classification,  Termination  of 
Recreation  and  Public  Purposes 
Classification;  Exchange  of  Public  and 
Private  Lands  In  San  Bernardino  and 
Inyo  Counties,  CA 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Realty  Action  CACA 
27887,  Classification  Terminations,  and 
Exchange  of  Public  and  Private  Lands. 

SUMMARY:  Bureau  of  Land  Management 
(BLM)  Order  of  Classification  Small 
Tract  267,  dated  March  16. 1951,  is 
hereby  terminated  as  to  lots  116, 125  and 
134,  sec.  7,  T.  9  N.,  R.  1  W.,  SBM,  and  the 
land  opened  to  operation  under  the 
public  land  laws  and  mining  laws.  ^^M 
Order  of  Classification  Public  Use  CARI 
06309,  dated  February  5, 1965,  which 
carried  no  segregative  effect,  is  hereby 
terminated  as  to  lot  134.  sec.  7,  T.  9  N., 
R.  1  W.,  SBM.  BLM  Order  of 
Classification  Recreation  and  Public 
Purposes  CARI  800  dated  April  15, 1968. 
affecting  lots  118  and  123,  sec.  7,  T.  9  N.. 
R.  1  W.,  SBM  is  hereby  terminated  in  its 
entirety,  and  the  land  opened  to 
operation  under  the  public  land  laws 
and  mining  laws.. 

The  following  described  public  lands 
in  San  Bernardino  County  have  been 
determined  to  be  suitable  for  disposal 
by  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976;  43  U.S.C.  1716: 

San  Bernardino  Meridian,  California 

T.  9  N..  R.  1  W. 
Sec.  7.  lots  116, 118, 123, 125,  and  134; 

Containing  6.25  acres. 

In  exchange  for  these  lands  The 
Nature  Conservancy  (TNC),  a  District  of 
Columbia  non-profit  corporation,  has 
offered  the  following  non-Federal  land 
in  Inyo  County: 

T.  20  N..  R.  7  E. 
Sec.  4.  SEV«: 

Containing  160.00  acres. 


The  purpose  of  this  exchange  is  to 
acquire  a  non-Federal  parcel  within  the 
Grimshaw  Lake  Natural  Area  and  Area 
of  Critical  Environmental  Concern 
(ACEC).  The  proposed  acquisition  will 
compliment  prior  acquisitions  and 
consolidate  the  public  lands  in  the 
ACEC,  as  specified  in  the  approved 
ACEC  management  plan  and  the 
California  Desert  Conservation  Area 
(CDCA)  Plan,  as  amended. 

Disposal  of  the  isolated  and 
fragmented  public  land  tracts  is 
consistent  with  the  land  tenure 
adjustment  objectives  of  the  CDCA 
Plan.  The  exchange  would  benefit  the 
general  public  and  the  private  sector. 
The  public  interest  would  be  well  served 
by  completing  the  exchange. 

The  public  land  to  be  conveyed  will 
be  subject  to  the  following  terms  and 
conditions. 

A,  Reservations  to  the  United  States 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 1890 
(43  U.S.C.  945). 

2.  A  right-of-way  for  public  highway 
purposes  granted  to  the  State  of 
California,  Division  of  Highways,  by 
right-of-way  Serial  No.  CALA  0158235 
pursuant  to  the  Act  of  November  9, 1921 
(23  U.S.C.  18),  as  to  portions  of  lots  123 
and  134.  sec.  7.  T.  9  N..  R.  1  W. 

There  will  be  no  mineral  reservation 
to  the  United  States.  All  minerals  will  be 
conveyed  in  the  exchange  patent.  The 
mineral  estate  to  be  conveyed  has  no 
known  value. 

B.  Third  Party  Rights 

There  are  no  third  party  rights  of 
record  on  the  selected  public  lands. 

The  land  to  be  conveyed  to  the  United 
States  will  be  subject  to  the  following: 

A.  Mineral  Reservation 

All  minerals  in  the  offered  land  were 
previously  reserved  by  the  State  of 
California. 


4.  An  easement  in  favor  of  the  County 
of  Inyo  for  Tecopa  Hot  Springs  Road,  as 
shown  in  the  County  Surveyors  Office 
road  plat. 

As  provided  in  43  CFR  2201.1(b),  the 
publication  of  this  exchange  notice  in 
the  Federal  Register  shall  segregate  all 
of  the  public  lands  described  herein 
from  all  other  forms  of  appropriation 
under  the  public  land  laws,  including  the 
mining  laws.  The  segregative  effect  will 
terminate  upon  issuance  of  a 
conveyance  document,  upon  publication 
in  the  Federal  Register  of  a  termination 
of  the  segregation,  or  two  years  from  the 
date  of  the  publication,  whichever 
occurs  first. 

This  exchange  will  be  completed  in 
accordance  with  an  amendment  to  the 
Cooperative  Land  Exchange  Agreement 
between  BLM  and  TNC  for  the  State  of 
California,  dated  August  1990.  Final 
appraisals  on  the  selected  public  lands 
and  offered  non-Federal  land  are 
pending. 

Additional  information  about  this 
exchange  is  available  at  the  Barstow 
Resource  Area  Office,  150  Coolwater 
Une,  Barstow.  CA  92311  (619-256-3591) 
and  the  California  Desert  District  Office, 
1695  Spruce  Street,  Riverside,  CA  92507. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register  interested 
parties  may  submit  comments 
concerning  this  exchange  to  the  District 
Manager  at  the  above  address.  In  the 
absence  of  any  objections,  this 
exchange  realty  action  will  become  the 
final  determination  of  the  Department  of 
the  Interior 

Dated:  February  13, 1991. 
Richard  E  Crowe, 
Acting  District  Manager. 
[FR  Doc.  91-3938  Filed  2-19-fll;  8:45  am] 
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B.  Other  Exceptions 

1.  A  right-of-way  easement  in  favor  of 
Pacific  Telephone  and  Telegraph 
Company  for  a  pole  lines,  originally 
authorized  by  Serial  No.  CALA  092906 
under  the  Act  of  February  15, 1901. 

2.  A  right-of-way  easement  in  favor  of 
Pacific  Telephone  and  Telegraph 
Company  for  pole  line,  originally 
authorized  by  Serial  No.  CALA  088542 
under  the  Act  of  March  4, 1911,  as 
amended. 

3.  An  easement  in  favor  of  Southern 
California  Edison  company  for  poles 
and  conduits,  as  recorded  April  28, 1969 
in  Book  186.  Page  555.  Official  Records. 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree;  Chevron 
Chemical  Co.,  et  al 

In  accordance  with  section 
122(d)(2)(B)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980,  as  amended 
( "CERCLA"),  and  in  accordance  with 
the  policy  of  the  Department  of  Justice, 
28  CFR  50.7,  notice  is  hereby  given  that 
on  February  8, 1991.  a  proposed  Second 
Partial  Consent  Decree  in  United  States 
V.  Chevron  Chemical  Company,  et  al 
was  lodged  with  the  United  States 
District  Court  for  the  Central  District  of 
California.  That  action  was  brought 
pursuant  to  sections  106  and  107  of 
CERCLA,  42  U.S.C.  9606  and  9607.  fo* 
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performance  of  certain  remedial  action 
at  the  Operating  Industries.  Ina  ("OO") 
landfill  in  Monterey  Park,  California, 
and  for  reimbursement  of  response  costs 
incurred  by  the  United  States 
Environmental  Protection  Agency 
("EPA")  in  responding  to  releases  and 
threatened  releases  of  hazardous 
substances  at  the  On  site. 

The  Consent  Decree  settles  claims 
against  63  companies  and  public  entities 
that  have  entered  into  the  settlement 
through  payment  for  the  performance  of 
certain  interim  remedial  actions 
required  at  the  Oil  site,  known  as 
"operable  units,"  and  regarding  pasrment 
of  the  United  States'  past  costs  incurred 
up  to  June  1, 1988.  which  total 
approximately  $21.5  million.  A  previous 
partial  consent  decree  was  entered  by 
the  District  Court  in  this  action  for  the 
on  site  on  May  11, 1989,  under  which 
the  settling  parties  agreed  to  perform  the 
required  remedial  actions  and  to 
reimburse  the  United  States  for  its  past 
costs.  This  Second  Partial  Consent 
Decree  requires  the  defendants  to  make 
specified  cash  payments  in  settlement  of 
their  liability  for  Uie  two  operable  units 
and  past  costs  incurred  up  to  Jime  1. 
198&  The  value  of  the  settlement  is 
approximately  $8.5  million.  The  parties 
to  this  Second  Partial  Consent  Decree 
are  parties  that  received  notice  from 
EPA  subsequent  to  the  entry  of  the  first 
Partial  Consent  Decree  that  they  may  be 
liable  for  the  On  site,  and  parties  that 
had  the  opportunity  to  join  the  first 
settlement  but  refused  to  do  so  at  that 
time.  These  previously  non-settling 
parties  will  pay  a  premium  for  their 
original  failure  to  settle. 

As  provided  in  section  122(d)(2)(B)  of 
CERCLA  and  28  CFR  50.7,  the 
Department  of  Justice  «vill  receive 
comments  bom  persons  who  are  not 
named  as  parties  to  tiiis  action  relating 
to  the  proposed  Partial  Consent  Decree 
for  a  period  of  thirty  days  irom  the  date 
of  this  publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530.  All 
comments  should  refer  to  United  States 
V.  Chevron  Chemical  Company,  et  al. 
D.J,  Ref.  80-11-2-156. 

The  proposed  Second  Partial  Consent 
Decree  may  be  examined  at  the  office  of 
the  United  States  Attorney.  312  N. 
Spring  Street  Los  Angeles,  California 
90012.  and  at  the  Region  K  office  of  the 
U.S.  Environmental  Protection  Agency, 
1235  Mission  Street.  San  Francisco, 
California  94103.  A  copy  of  the  proposed 
Second  Partial  Consent  Decree  may  also 
be  examined  at  the  Enviroimiental 
Enforcement  Section  Document  Center, 


1333  F  Street  NW.,  suite  600. 
Washington,  DC  20004,  (202)  347-7829.  A 
copy  of  the  proposed  Second  Partial 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $35.75 
(25  cents  per  page  reproduction  costs) 
payable  to  "Consent  Decree  Library." 
Ricfawd  B.  Stawari. 

Assistant  Attorney  General,  Environment  and 
Natural  Resources  Division. 

[PR  Doc  91-3940  Filed  2-19-01;  8:45  am) 
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NATKMAL  CO«IMISSION  ON 
AMERICAN  INDIAN,  ALASKAN  NATIVE 
AND  HAWAIIAN  NATIVE  H0U8INQ 

Meeting  Announcement 

AQCNCY:  The  National  Commission  on 
American  Indian,  Alaskan  Native  and 
Hawaiian  Native  Housing. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Public 
Law  92-463.  as  amended,  the  National 
Commission  on  American  Indian, 
Alaskan  Native  and  Hawaiian  Native 
Housing  announces  a  forthcoming 
meeting  of  the  Commission. 
DATES:  March  1, 1991, 9  a.m.  to  5  pjn. 
AOOMSSes:  Crystal  City  Hyatt  Regency, 
2799  Jefferson  Davis  Highway. 
Arlington.  VA  22202.  (703)  418-1234. 
ran  FURTHER  INFORMATION  CONTACT: 

Dominic  Nessi.  Director.  Office  of  Indian 
Housing,  U.S.  Department  of  Housing 
and  Urban  Development  451  7th  Street 
SW.,  Washington,  DC  204ia  (202)  708- 
1015. 

TYPE  OF  MEETINO:  Open. 

aobnoa:  Election  of  Permanent 

Chairman.  Approval  of  Charter  and 

Memorandum  of  Understanding. 

Discussion  of  Meeting  Schedule. 

Discussion  of  Budget  and  Staffing. 

Discussion  of  Goals  of  the  Commission. 

Commission  Ethic  Requirements. 

Oomiiiic  Nasd, 

Director. 

[PR  Doc  91-3905  Filed  2-19-91:  a-45  am] 


NATIONAL  ARCHIEVES  AND 
RECORDS  ADMINISTRATION 

Records  Schedules;  Availability  and 
Requeet  for  Conunents 

AOENCV:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 


ACTION:  Notice  of  availability  of 
proppsed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  "f 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 

DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  April  8, 
1991.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Ardiives  and  Records  Administration. 
Washington.  DC  2040a  Requesters  must 
cite  the  control  number  assigned'to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 

year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  perpare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for  ■ 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
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into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  die  control  nubmer  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  Agriculture, 
Agriculture  Stablization  and 
Conservation  Service  (Nl-145-91-1). 
Routine  and  facilitative  records  relating 
to  installation  of  software. 

2.  Department  of  Commerce, 
International  Trade  Administration. 
Office  of  die  Near  East  (Nl-151-90-4). 
Revisions  to  comprehensive  records 
schedule. 

3.  Department  of  Commerce. 
International  Trade  Administration, 
United  States  and  Foreign  Commercial 
Service  (Nl-151-90-5).  Revisions  to 
comprehensive  records  schedule  for 
district  offices. 

4.  General  Services  Administration. 
Office  of  Administration,  Federal  Supply 
Service  (Nl-137-91-1).  FSS-19, 
inventory  system. 

5.  National  Aeronautics  and  Space 
Administration.  Langley  Research 
Center  (Nl-255-91-4).  Property  Loan 
Agreement  Files. 

6.  Department  of  State,  Bureau  of 
Educational  and  Cultural  Affairs  (Nl- 
59-90-29).  Routine,  facilitative,  and 
grant  files. 

7.  Department  of  State.  Special 
Asssitant  to  the  Secetary  for  Research 
and  Intelligence  (Nl-59-fll-3). 
Facilitative  and  duplicative  records. 

8.  Department  of  State,  Office  of 
Authentications  {Nl-59-91-23). 
Apostilles  and  records  of  fees. 

9.  Department  of  State.  U.S.  High 
Commissioner  for  Germany  (Nl-466-91- 
2).  Routine,  facilitative.  and  duplicative 
records. 

10.  Department  of  Treasury.  United 
States  Mint  (Nl-104-flO-l). 
Administrative  or  facilitative  records 
from  the  agency's  central  files,  ca.  1960- 
88. 

Date:  February  11, 1991. 
Don  W.  WilMm. 
Archivist  of  the  United  States. 
(PR  Doc.  91-3939  FUed  2-19-01:  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Committee  Management;  Renewal  of 
ttte  Industrial  Advisory  Committee  for 
Computer  and  Information  Science 
and  Engineering 

The  Industrial  Advisory  Committee 
for  Computer  and  Information  Science 
and  Engineering  is  being  renewed  for  an 
additional  two  years.  Authority  for  this 
Committee  will  expire  on  February  22, 
1993. 

The  Assistant  Director  for  Computer 
and  Information  Science  and 
Engineering  has  determined  that  the 
renewal  of  this  Committee  is  necessary 
and  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Director,  National  Science 
Foundation  (NSF).  by  42  U.S.C.  1861  et 
seq.  This  determination  follows 
consultation  with  the  Committee 
Management  Secretariat  General 
Services  Administration. 

Dated:  February  13. 1991. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[PR  Doc.  91-3904  Filed  2-19-91;  8:45  am] 
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BBS  Task  Force  Looking  to  the  21st 
Century;  Meeting 

The  National  Science  Foundation 
announces  the  following: 

Name:  Biological.  Behavioral  and 
Social  Sciences  Task  Force  Looking  to 
the  2l8t  Century. 

Date  and  time:  Task  Force  Meeting/ 
March  9  and  10. 1991.  8:30  a.m.  to  5  p.m. 

Place:  Chancellor  Hotel  on  Union 
Square.  San  Francisco,  California. 

Type  of  meeting:  Open. 

Contact  person:  Dr.  Mary  E.  Clutter, 
Assistant  Director,  Biological. 
Behavioral  and  Social  Sciences,  (202) 
357-9854.  room  506.  National  Science 
Foundation.  Washington.  DC  20550. 

Summary  of  minutes:  May  be 
obtained  from  the  contact  person. 

Purpose  of  task  force:  To  examine  the 
organizational  structure  of  BBS  and  to 
evaluate  the  adequacy  and  effectiveness 
of  that  structure  to  respond  to  new 
research  opportunities  and  scientific 
challenges  in  the  future. 

Tqsk  force  meeting  agenda:  On 
Saturday.  March  9.  the  task  force 
working  group  on  the  biological 
sciences,  and  on  Sunday,  March  10.  the 
working  group  on  the  social  sciences, 
will  meet  to  continue  discussions 
leading  to  final  recommendations. 


Dated:  February  13. 1991. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  91-3901  Filed  2-19-91:  8:45  am] 
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Advisory  Committee  on  Data  and 
Policy  Analysis;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  on  Data 
and  Policy  Analysis. 

Date  and  time:  Thursday,  March  7. 
1991.  8:30  a.m.^:30  p.m. 

Place:  National  Science  Foundation. 
1800  G  Street,  NW.,  room  540. 
Washington.  DC  20550. 

Type  of  meeting:  Open. 

Contact  person:  Donna  Fossum, 
Executive  Secretary,  A/C  on  Data  and 
Policy  Analysis,  National  Science 
Foundation,  (202)  634-4027. 

Minutes:  May  be  obtained  from 
contact  person  listed  above  after 
approval  by  the  Chairman. 

Purpose  of  meeting:  To  discuss  issues 
concerning  NSFs  data  collection  and 
policy  analysis  activities  identified  at 
the  previous  Committee  meeting. 

Agenda: 

•  Overview  and  discussion  of  the 
activities  of  the  Division  of  Science 
Resources  Studies  (SRS) 

•  Discussion  with  panel  of  users  of 
NSF  data  and  policy  analyses  from  both 
the  public  and  private  sector 

•  Review  of  the  report  of  the 
Committee  on  National  Statistics 
(CNSTAT)— "Surveying  tiie  Nation's 
Scientists  and  Engineers:  A  Data  System 
for  the  Nineties" 

•  Discussion  of  proposed  review 
procedures  for  data  policy  analyses 
reports  prior  to  release  to  the  public 

Dated:  February  13. 1991. 
M.  Rebecca  Wmkler, 
Committee  Management  Officer. 
[FR  Doc.  91-3902  Filed  2-19-91:  8:45  am] 
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Special  Emphasis  Panel  In  Networking 
and  Communications  Research  and 
Infrastructurr,  Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendation  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 


MM^ 
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information  of  a  proprietary  or 
confidential  nahire,  indudtng  tiwAniniil 
information;  finawnal  data,  aach  aa 
salaries;  and  personal  infonnation 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  US.C 
5S2b(c].  Govemment  in  the  -<iunH'init 
Act 

Name:  Special  B^pMirif  Panel  in 
Networidng  and  f!nimniin<f.a»^^7m 

Reaearcfa  and  Infrastructure. 

Date:  March  7, 1991. 

T^LDie-  8:30  a jn.  to  5  pjn. 

Place:  Room  540^  National  Sdence 
Foundation.  1800  G  Street  NW.. 
Washington.  DC 

Type  of  meeting:  Cloeed. 

Agenda:  Review  and  evaluate 
NSFNET  Proposals. 

Contact-  Daniel  Vanbellegbem, 
Associate  Program  Director.  NSFNET 
Program.  National  Sdenoe  Foundatioa 
room  418,  Washington,  DC  20550  (202) 
357-9717. 

Dated-  Februaiy  IS,  tan. 
M.MMCBaWlnkkr. 
Conunittee  Management  Officer.  ■ 
[FR  Doc  91-3903  Filed  2-19-91;  M6  am] 


DIvWon  of  Earth 


Earth 


R  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 
•UmJOKNTARY  INTOHMATIOW.  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  inclnding  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
poblic  Theae  matt««  are  within 
exemptions  (4)  and  (8)  of  S  U.S.C 
552b(c),  Government  in  the  Sunshine 
Act 

Name:  Earth  Sciences  Proposal 
Review  Panel. 

Date:  March  8, 1991. 

Time:  8K)0  a  jn.  to  OKX)  p.ra.  each  day. 

Place:  Room  536,  National  Science 
Foundation,  1800  G  Street  NW.. 
Washington,  DC  2055a 

Type  of  Meeting:  Cloeed 

Agenda:  To  review  and  evaluate 
research  proposals  and  projects  as  part 
of  the  selection  process  for  awards. 


Contact:  Dr.  John  MaodnL  fto^am 
Director,  Division  of  Earth  Sciences. 
Room  802,  National  Sdenoe  Foundation, 
Washington,  DC  (202)  SST-TBOa 

Dated:  February  13, 1991. 
M.  Rebacca  Winklar. 
Conuaittae  Managemeat  Officer. 
[FR  Doc  91-.389e  Filed  a-19-91;  ft45  aoij 


SpacW  Emphasis  PansI  In 
Mathsmatical  Sdsnoss;  Itostings 

summary:  In  accordance  %vith  the 
Federal  Advisoiy  Coounittee  Act  (Pub. 
L.  92-463,  M  amended),  the  National 
Sdence  Foundation  announces  the 
following  meetii^s)  to  be  held  at  1800  G 
Street  NW.,  Washington,  DC  20550 
(except  where  otherwise  indicated). 

SUPPtEMOfTARY  MTONMATION:  The 

purpose  of  the  meetings  is  to  provide 
advice  and  recoomiendations  to  the 
National  Sdence  Foundation  conconing 
the  support  of  research,  engineering,  and 
sdence  education.  The  agenda  is  to 
review  and  eveduate  proposals  as  part  of 
the  selection  process  for  awards.  The 
entire  meeting  is  closed  to  the  public 
because  the  panels  are  reviewing 
proposals  that  indude  information  of  a 
proprietary  or  confidential  nature, 
induding  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  assodated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U5.C 
552b(c),  the  Govenunoit  in  the  Sunshine 
Ad. 


CONTACT  MRSOW  M.  Rebecca  Winider, 
Committee  Management  Officer,  Room 
208,357-7363. 

Dated  Feimiaty  13, 1991. 
M.  Rebecca  WinUar, 
Coitunittee  Managemeat  Officer. 
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[FR  Doc  91-3699  Piled  2-19-91;  8:45  am] 


Spacial  Emphasis  PsfMl  ki  Mechanical 
and  Structural  Systems;  Masting 

The  National  Sdence  Foundation 
announces  the  following  meeting: 

Name:  Special  Emphasis  Panel  in 
Mechanical  and  Structural  Systems. 

Dates  and  time:  March  8  and  7, 1991. 
8:30  ajn.-^  pjn. 

Place:  National  Sdence  Foundation, 
1800  G  Sti^et  NW.,  room  1133, 
Washington,  DC  20550. 

Type  of  meeting:  Qosed. 

Contad  person:  Dr.  Elbert  Marsh, 
Program  Director  for  Dynamic  Systems 
and  Control,  National  Science 
Foundation.  (202)  357-0542. 

Purpose  of  meeting:  To  provide  advice 
and  recommendations  concerning 
support  for  research  in  mechanical  and 
structural  systems. 

Agenda:  To  review  and  evaluate 
research  proposals  for  Dynamic  Systems 
and  Control. 

Reason  for  dosing:  The  purpose  of  the 
meeting  is  to  review  and  evaluate 
proposals  and  provide  advice  and 
recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  indude 
technical  information;  financial  data, 
such  as  salaries;  and  personal 
information  concerning  individuals 
assodated  with  proposals,  the  meetings 
are  dosed  to  the  public.  These  matters 
are  Mdthin  exemptions  (4)  and  (6)  of 
MS.C  552b(c).  Government  in  the 
Sunshine  Act 

Dated:  February  13. 1991. 
M.  RabMxa  Wiaklar. 
Coounittee  Management  C^icer. 
(FR  Doc  91-3900  Filed  2-19-91;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notics  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Haiards 
Considerations 

1.  Badcground 

Pursuant  to  Public  Law  (P.L.)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  January  29, 
1991  through  February  6, 1991.  The  last 
biweekly  notice  was  published  on 
February  6, 1991  (56  FR  4859). 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 


Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nudear 
Regulatory  Commission,  Washington. 
D.C.  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  D.C.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 
By  March  22. 1991  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Sti-eet  N.W.,  Washington,  D.C. 
20555  and  at  the  Local  Public  Document 
Room  for  the  particular  facility  involved. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  tiie  proceeding  as  to 
which  petitioner  wishes  to  intervene. 


Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  taKe 
place  after  issuance  of  the  amendn.ent 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
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hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment 

NormaOy.  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  t^ange 
during  the  notice  period  such  Uiat  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
CoamissioB  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  US. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  N.W.,  Washington.  D.C. 
by  the  above  date.  Where  petitions  are 
filed  duriiig  the  last  ten  (10]  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-fi-ee  telephone  call 
to  Western  Union  at  1(800)  325-flOOO  (in 
Missouri  l-{800)  342-«700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i]-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 


Document  Room,  fte  Gelman  Building. 
2120  L  Street,  N.W..  Washington.  D.C, 
and  at  the  local  public  document  room 
for  the  particular  facility  involved. 

Carolina  Power  ft  Ufht  CoaipaBy. 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  EJectrk  Plant.  Unit  No.  1. 
Darlington  County,  South  Carolina 

Date  of  amendateat  regvesL  January 
7.1991. 

Description  (^amendment  request 
The  proposed  amendment  would:  (1) 
allow  the  use  of  a  Core  Operating  Limits 
Report  (COLR),  (2)  insert  a  definition  of 
the  COLR  into  the  Technical 
Specifications  (TS),  (3)  amend  the 
affected  TS  to  reflect  the  fact  that 
numerical  values  for  the  cycle-specific 
limits  and  restrictions  are  being 
relocated  to  the  COLR,  and  (4]  add 
reference  to  the  the  COLR  to  die 
Administrative  Control  Section  to 
specify  COLR  contents,  approved 
methodologies  to  be  used  for  updating 
the  COLR.  and  reporting  requirements 
for  revision  of  the  COLR. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below; 
1)  Operation  of  the  facility.  In  accordance 
with  the  proposed  amendment,  would 
not  involve  a  significant  increase  in  the 
probability  or  conaequences  of  as 
accident  previousiy  evaluated  because: 

a.  The  removal  of  specific  numerical  values 
for  the  noted  core  operating  limits/ 
restrictions  from  the  H.  B.  Robinson  Unit  2 
Technical  Specifications  will  have  no 
influence  on  the  probability  of  an  accident 
previously  evaluated.  No  changes  will  be 
made  to  any  safety  related  equipment  or  its 
functicns,  neither  will  any  changes  be  made 
to  any  equipment,  systems,  or  setpoints  used 
in  determining  the  probability  of  an 
evaluated  accident.  The  plant  design  bases 
will  therefore  remain  the  same. 

b.  The  removal  of  specific  numerical  values 
from  the  H.  B.  Robinson  Unit  2  Technical 
Specifications  will  have  no  influence  on  the 
consequences  of  an  accident  previously 
evaluated.  Although  these  numerical  values 
will  no  longer  reside  in  the  Technical 
Specifications,  compliance  will  still  be 
required  d'ihng  plant  operations.  The 
Technical  Specification  amendments  will 
reference  the  COLR  as  the  source  of  these 
values.  Actions  to  be  taken  in  the  event  of 
non-compliance  with  the  COLR  specified 
values  will  remain  the  same  as  those 
currently  specified  in  the  Technical 
Specifications.  Additionally,  specific 
numerical  values  for  these  limits/restrictions 
are  appropriately  set  such  that  in  the  event  of 
an  evaluated  accident,  the  consequences  will 
remain  within  the  acceptance  criteria 
assumed  in  Chapter  15  analyses. 
Accordingly,  the  Chapter  15  analyses  will  be 
evaluated  for  each  reload  using  the  NRC- 
approved  methodologies  delineated  in 


Section  6.9  of  the  Technical  Specifications 
(per  this  license  amendment]  to  confirm  • 
applicable  acceptance  criteria  are  met. 

Therefore,  based  on  the  above  arguments, 
no  significant  increase  in  die  probability  or 
consequences  of  an  accident  previously 
evaluated  will  result  from  this  hcense 
amendment 
2)  Operation  of  the  facility,  in  accordance 
with  the  proposed  aroendraent,  would 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  form  any 
accident  previously  evaluated  because 
the  removal  of  specific  numerical  values 
for  the  noted  core  operating  limits/ 
restrictions  from  the  Technical 
Specifications  will  not  result  in  any 
changes  to  any  safety  related  equipment 
or  its  functions,  nor  will  any  changes  be 
made  to  equipment  eystems  or  setpoints 
designed  to  prexxnt  or  mitigate 
accidents.  No  changes  in  the  design 
bases  will  be  made.  Therefore,  the 
proposed  amendment  tirili  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 
3]  Operation  of  the  facility,  in  accordance 
with  the  proposed  amendment  would 
not  Involve  a  significant  reduction  in  the 
margin  of  safety  because  adequate 
margin  to  safety  is  insured  by  performing 
analyses  using  NRC-approved 
methodologies  specified  in  Section  6.8  of 
the  Technical  Specifications  (per  this 
license  amendment]  to  verify  compliance 
with  the  conditions  and  acceptance 
criteria  assumed  in  Chapter  IS  of  the 
UFSAR  (Updated  Final  Safety  Analysis 
Report].  As  these  analyses  are 
performed,  specific  numerical  values  for 
core  operating  limits/restrictions  are 
appropriately  set  to  insure  that  adequate 
margin  to  safety  is  maintained  should  a 
Chapter  15  event  occur.  The  Technical 
Specifications  will  continue  to  require 
compHance  with  and  operation  within 
the  bounds  of  these  limits/restrictions 
and  no  changes  will  be  made  to  actions 
required  by  the  Technical  Specifications 
in  the  event  of  non-compUance. 
Development  of  limits/restrictions  for 
future  cycles  will  conform  to  the  NRC- 
approved  methods  specified  in  Section 
6.9  of  the  Technical  Specifications,  and 
in  addition,  a  safety  review  in 
accordance  with  10  CFR  50.59  will  be 
performed  for  each  reload  to  insure  no 
unrcviewed  safety  questions  exist. 
Therefore,  no  significant  reduction  in  the 
margin  of  safety  will  result  from  the  proposed 
amendment 

The  NRC  staff  has  reviewed  the 
50.92(c]  licensee's  analysis  and.  based 
on  this  review,  it  appears  that  the  three 
standards  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that 
the  amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29S3S 
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Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  ft 
Light  Company.  P.  O.  Box  1551.  Raleigh. 
North  Carolina  2760? 

NRC  Project  Director  Elinor  G. 
Adensam 

Carolina  Power  ft  light  Company,  et  al, 
Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request- 
December  28, 1990 

Description  of  amendment  request 
The  proposed  amendment  revises  the 
action  requirements  associated  with 
Technical  Specification  3.1.2.2, 
Reactivity  Control  Flow  Paths; 
Technical  Specification  3.1.2.4,  Charging 
Pumps;  and  Technical  Specification 
3.7.1.1,  Safety  Valves.  Currently,  these 
specifications  require  the  unit  to  be 
placed  in  cold  shutdown  (Mode  5)  if  the 
associated  equipment  cannot  be 
restored  to  operable  status  within  the 
time  interval  allowed  by  the  Limiting 
Condition  for  Operation  (LCO). 
However,  the  applicability  of  these 
Technical  Specifications  is  only  Modes 
1.  2.  and  3.  The  proposed  amendment 
requires  that  the  unit  be  placed  in  Hot 
Shutdown  (Mode  4)  if  the  associated 
equipment  cannot  be  restored  to 
operable  status  within  the  specified 
allowed  outage  time.  The  proposed 
amendment  also  establishes  the  time 
allowed  to  reach  Mode  4  upon 
exceeding  an  allowable  outage  time  of 
six  hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 
1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
requested  change  does  not  physically 
alter  the  plant  in  any  manner.  The 
proposed  amendment  does  not  introduce 
any  new  equipment  nor  does  it  require 
any  existing  equipment  or  systems  to 
perform  a  different  type  of  function  than 
they  are  currently  designed  to  perform. 
The  intent  of  the  Action  Requirements  of 
Technical  Specifications  3.1.2.2,  3.1.2.4, 
and  3.7.1.1  is  to  place  the  unit  in  a  mode 
in  which  the  associated  equipment  is  not 
required  should  that  equipment  be 
inoperable  for  a  period  exceeding  the 
allowed  outage  time.  Since  the  affected 
Technical  Specifications  are  applicable 
in  Modes  1.  2,  and  3,  placing  the  unit  in 
Mode  4  rather  than  Mode  5  as  currently 
required,  fulfills  this  intent.  In  addition, 
the  proposed  amendment  establishes  the 
time  allowed  to  reach  Mode  4  upon 
exceeding  an  allowable  outage  time  as 
six  hours.  This  is  consistent  with  the 


shutdown  requirements  in  Technical 
Specifications  3.0.3.  The  existing 
Technical  Specifications  require  reaching 
Cold  Shutdown.  Mode  5,  within  30  hours 
of  exceeding  the  allowable  outage  time. 
They  do  not  specify  when  Hot  Shutdown, 
Mode  4,  must  be  reached.  As  such,  the 
proposed  shutdown  schedule  is  more 
conservative  than  the  existing  schedule 
since  it  requires  the  unit  to  be  placed  in  a 
mode  in  which  the  Technical 
Specification  no  longer  applies  sooner 
than  would  be  necessary  under  the 
existing  Technical  Specifications. 
Thus,  it  is  concluded  that  the  proposed 
amendment  does  not  increase  the  probability 
or  consequence  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  plant  is  not  physically  altered  in  any 
manner.  The  proposed  amendment  does 
not  introduce  any  new  equipment  nor 
does  it  require  any  existing  equipment  or 
systems  to  perform  a  different  type  of 
function  than  they  are  currently  designed 
to  perform. 

Therefore,  the  proposed  amendment  does 
not  in  any  way  create  the  possibility  of  a  new 
or  different  kind  of  accident  bom  any 
accident  previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety.  The  intent  of  the  Action 
Requirements  of  Technical  Specifications 
3.1.2.2. 3.1.2.4,  and  3.7.1.1  is  to  place  the 
unit  is  [sic]  a  mode  in  which  the 
associated  equipment  is  not  required 
should  that  equipment  be  inoperable  for 
a  period  exceeding  the  allowed  outage 
time.  Since  the  affected  Technical 
Specifications  are  applicable  in  Modes  1, 
2,  and  3,  placing  the  unit  is  [sic]  Mode  4 
rather  than  Mode  5  as  currently  required, 
fulfills  this  intent 

The  proposed  amendment  establishes  the 
time  allowed  to  reach  Mode  4  upon 
exceeding  an  allowable  outage  time  as  six 
hours.  This  is  is  consistent  with  the  shutdown 
requirements  in  Technical  Specification  3.0.3. 
The  existing  Technical  Specifications  require 
reaching  Cold  Shutdowa  Mode  5.  within  30 
hours  of  exceeding  the  allowable  outage  time. 
They  do  not  specify  when  Hot  Shutdown, 
Mode  4,  must  l>e  reached.  As  such,  the 
proposed  shutdown  schedule  is  more 
conservative  than  the  existing  schedule  since 
it  requires  the  unit  to  be  placed  in  a  mode  in 
which  the  Technical  Specification  no  longer 
applies  sooner  than  would  be  necessary 
under  the  existing  Technical  Specifications. 

Therefore,  it  is  concluded  that  the  proposed 
amendment  does  not  involve  a  signification 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
50.92(c)  licensee's  analysis  and,  based 
on  this  review,  it  appears  that  the  three 
standards  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that 
the  amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 


Library.  1930  Clark  Avenue.  Raleigh. 
North  Carolina  27605. 

Attorney  for  Licensee:  R.  E  Jones. 
General  Counsel.  Carolina  Power  ft 
Light  Company.  P.  O.  Box  1551.  Raleigh. 
North  Carolina  27602 

NRC  Project  Director  .Elinor  G. 
Adensam 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1  and 
2,  Will  County.  Illinois 

Date  of  application  for  amendments: 
July  31, 1989  and  supplemented  on 
August  27. 1990 

Description  of  amendments  request 
The  free  field  seismic  monitor  has  been 
relocated  due  to  the  construction  of  a 
training  building.  This  amendment 
request  changes  the  Technical 
Specification  3.3.3.3  to  provide  a  new 
locafion  of  the  free  field  seismic  monitor 
for  the  time-history  accelerograph. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 

below: 

1)  The  relocation  of  the  seismic  monitor 
has  no  impact  on  the  probability  for 
accidents  or  seismic  events.  Equipment 
and  plant  features  important  to  safety 
will  respond  in  the  same  fashion  to  a 
seismic  event  regardless  of  pre-monitor 
location.  As  a  result  the  proposed 
change  does  not  result  in  a  significant 
increase  in  the  probability  or 
consequences  of  accidents  previously 
evaluated. 

2)  The  seismic  monitors  are  not  active 
components  taken  credit  for  in  any 
accident  analysis.  Tlie  purpose  of  the 
monitors  is  to  provide  information 
regarding  the  magnitude  of  a  seismic 
event.  This  information  would  then  be 
used  to  assess  any  impact  on  continued 
operation  of  the  facility.  The  soil  and 
subsurface  conditions  at  Braidwood 
Station  are  relatively  uniform.  Thus,  the 
response  of  the  free  field  monitor  wrill  not 
be  significantly  different  at  the  proposed 
new  location  as  compared  to  its  current 
location.  The  proposed  location  for  the 
free  field  monitor  does  not  impact  the 
operability  of  any  equipment  required  for 
safe  operation  of  the  plant  during  normal 
or  accident  conditions.  As  such,  the 
proposed  change  does  not  create  the 
possibility  for  a  new  or  different  kind  of 
accident  from  those  previously 
evaluated. 

3]  The  operation  of  the  seismic  monitoring 
system  is  not  taken  credit  for  in  any 
accident  analysis  described  in  the 
UFSAR.  The  relocation  of  the  seismic 
monitor  does  not  affect  any  accident 
analysis.  As  such,  the  proposed  change 
does  not  involve  a  reduction  in  the 
margin  to  safety. 
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The  NRC  slalF  has  nviewed  the 
licensee's  analysis  and.  baaad  on  this 
review,  it  appears  that  the  three 
standards  of  50J2(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Wilmington  Township  Pablic 
Library,  201  S.  Kankakee  Street 
Wihnington.  Illinois  00481. 

Attorney  to  licensee:  Michael  I.  Miller, 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza.  Chicago,  Illinois  60600. 

NRC  Project  Director:  Richard  J. 
Barrett 

Coanoawealth  Edisoa  Company. 
Dodcat  Nea.  STN  SIM54  and  STN  50- 
455,  Bynia  Station,  Unit  Noa.  1  and  2, 
Ogle  County,  maoh;  Docket  Nos.  STN 
50-456  and  STN  50457,  Braidwood 
Statioii.  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  application  for  amendments: 
November  28. 1900 

Description  of  amendments  request 
The  amendments  would  revise  Section 
6.  Administrative  Controls,  of  the 
Technical  Specifications  in  three  areas: 
1)  deletes  all  references  to  interim 
minimum  shift  manning  requirements,  2) 
changes  the  title  Assistant  Vice 
President  Quality  Programs  and 
Assessment  to  General  Manager  Quality 
Programs  and  Assessment,  and  3) 
updates  the  analytical  methodologies 
used  to  determine  core  operating  limits 
for  a  reload  cycle. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  Sa91(a).  the 
licensee  has  provided  its  analysts  of  the 
issue  of  no  significant  hazards 
consideratian.  which  is  presented 
below: 

1)  Ite  propoMd  chuige  does  not  result  in  a 
significant  increaae  in  tba  probability  or 
cooaequencea  of  aoddects  previoosly 
evaluatad  because  they  are 
adminiatratiTa  in  natnra.  The  cfaangea  do 
not  impact  tfae  aaaompdona  or  lesulta  of 
tiwaaalysii. 

2)  The  pro^oaad  cliaBge  doaa  not  creata  the 
poaaibility  for  a  new  or  difierant  idnd  of 
•ocideBt  from  any  accidsnt  pravioualy 
evaluatsd  becaoae  the  rhangia  do  not 
bring  in  new  or  difimnt  aqiiipaieut  or 
introduce  a  new  or  diCfereBt  manner  of 
operating  installed  e<)uipaanL  The 
change  alao  does  no<  reaalt  In  any  new 
procedures  or  process  which  oovld  cnate 
a  new  or  diOerBnt  Uad  of  accident 

3)  The  propoaed  chaafe  does  not  ioTolve  a 
significant  reductioQ  in  BMigin  of  aaisty 
becaoae  the  changes  an  admiaiatntive 
ia  nabira  and  no  eiaigin  of  safety  is 
affsctadL 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  5am(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  conaideratioa. 

Local  Public  Documatt  Room 
locatioK  Pat  Byran.  the  Byron  Pidibc 
Library,  100  N.  Franklin.  P.  O.  Box  434, 
Byron.  Illinois  61010;  for  Braidwood.  the 
Wihnfaigton  Township  Public  Library, 
201  S.  Kankakee  Street.  Wilmington. 
Illinois  60481. 

Attorney  to  licensee:  Michael  L  Miller. 
Esquire;  Sidley  and  Austin.  One  First 
National  Plaza,  Chicago,  Illinois  OOOOa 

NRC  Project  Director  Richard  J. 
Barrett 

Connactkut  Yankee  Atomic  Power 
Company.  Docket  No.  50-212,  Haddam 
Neck  Plant.  Mfakflasex  County. 
Connecticut 

Date  of  amendment  request-  October 
1 1990  as  revised  January  31, 1991. 

Description  of  amendment  request 
Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO)  has  proposed  a 
new  action  statement  to  the  Technical 
Specifications  (TS]  to  address  the 
situation  where  there  is  a  failure  hi  the 
rod  control  system  causing  more  than 
one  control  rod  to  be  inoperable,  but  all 
the  control  rods  remain  tiippable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analjrsis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  em 
accident  previously  evaluated. 

In  the  current  Technical  Specifications, 
there  is  no  action  statement  corering  a 
sttoation  when  more  Aan  one  control  rod  is 
trtppaUe  bet  Inoperable  due  to  causes  other 
than  exceaaive  hiction  or  mechanical  failure. 
The  proposed  diemge  will  provide  specific 
(firections  to  the  operators  if  sndi  a  sitnation 
occura. 

The  change  requires  that  within  1  hour,  the 
remainder  of  the  rods  in  the  bank(s)  with  dw 
inoperable  rods  are  ahgned  to  widiin  27  24 
Btepa  of  the  inoperable  rods  while 
maintaining  the  rod  aeqnenoe  and  insertion 
limits  provided  in  die  Technical  Report 
Supporting  Cycle  Operation.  The  dwrmal 
power  level  ia  reatricted  porsaant  to 
Speciflcatkn  S.l.S.t.1  daring  satwequent  4 
loop  operation  or  Specification  S.14.S.2 
during  nbaaqaent  3  loop  operatiaa.  The 
propoaad  change  alao  requirea  restoration  of 
the  iaoparabte  rods  to  operable  atatua  within 
72  hoars.  As  such,  the  new  acdon  statements 
which  permit  limited  variatians  from  the 
basic  requirements  will  still  ensure  that  the 
original  design  criteria  are  met  The  new 
action  statement  does  allow  continued  plant 
operation  bet  oidy  hi  die  case  wfaeraihe 
cause  of  oontiai  rod  faihm  ia  apedfically 


identified  to  not  afbct  die  abUity  of  die 
control  rods  to  faUy  peifmui  Hiit  saflBty 
function.  Le.,  trip  when  called  apoo. 
Therefore,  it  is  concluded  that  there  is  no 
adverse  impact  oa  the  design  basis  analysis 
due  to  these  changes. 

No  design  basis  accidents  are  affected  by 
theae  changes.  Therefore,  tfiere  is  no  impect 
on  the  coosaquaaoas  of  any  design  basis 
accidents  nor  the  probability  of  occurrence  of 
any  design  basis  accidents.  The  performance 
of  safety  systems  is  not  impacted. 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  previously  analyzed  since  the  new 
action  statements  continue  to  ensure  that  the 
control  rods  will  perform  their  safety 
function. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Since  there  are  no  changes  in  the  way  the 
plant  is  operated,  the  potential  for  an 
unanalyzed  accident  is  not  created.  There  ia 
no  impact  on  plant  response  to  the  point 
where  it  can  be  considered  a  new  accident, 
and  no  new  failure  modes  are  introduced. 
The  proposed  changes  do  allow  continued 
plant  operation  but  only  in  the  case  in  which 
the  control  rods  will  perform  their  intended 
safety  function.  Therefore,  these  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety 

These  changes  have  no  impact  on  the 
consequences  of  any  design  basis  events. 
Therefore,  diese  changes  do  not  impact  the 
protective  boundaries,  safety  limits,  or 
margina  to  safety.  There  are  no  failwe  modes 
associated  with  these  changes.  Since  the 
control  rods  will  continue  to  perform  their 
intended  safety  function,  there  ia  no  impact 
on  the  consequences  of  any  accident 
previously  analyzed  and  there  is  no  reduction 
in  a  mar^  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.02(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
hivolyes  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street.  Middletown.  Connecticut  06457 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day,  Berry  ft  Howard. 
Counselors  at  Law.  Qty  Place.  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Connecticut  Yankee  Atomic  Power 
Campany.  Oockat  Na  5IK213,  Haddam 
Neck  Plant,  hfiddlesex  County. 
riMiiieitimt 

Date  of  amendment  request  January 
24,1991 

Description  of  amendment  request 
Connecticot  Yankee  Atomic  Power 
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Company  (CYAPCO)  has  proposed  to 
correct  a  typographical  error  in 
Technical  Specification  6.4.2,  located  in 
Section  6.4,  'Training." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a].  tiie 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  is  a  correction  of  an 
error,  and  therefore  the  change  is  purely 
administrative  in  nature.  In  addition,  the 
proposed  change  has  no  impact  on  the 
probability  of  occurrence  or  consequences  of 
any  design  basis  accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Since  there  are  no  changes  in  the  way  the 
plant  is  operated,  the  potential  for  an 
unanalyzed  accident  is  not  considered.  There 
is  no  impact  on  plant  response  to  the  point 
where  it  can  be  considered  a  new  accident 
and  no  few  failure  modes  are  introduced. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  will  not  decrease  the 
margin  of  safety.  The  proposed  change  is 
administrative  in  natiuv  and  only  corrects  an 
incorrect  reference  in  the  Technical 
Specifications.  There  are  no  adverse  impacts 
on  the  protective  boundaries,  safety  limits,  or 
margins  to  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fermi-2,  Monroe  County,  Michigan 

Date  of  amendment  request:  March  26, 
1990 

Description  of  amendment  request 
The  amendment  revises  the  Technical 
Specification  (TS)  by  eliminating  the 
requirement  in  TS  4.0.2  that  limits  the 
combined  time  interval  for  any  three 
consecutive  surveillance  interval.  The 
proposed  changes  are  consistent  with 
the  guidance  provided  in  the  NRC 
Generic  Letter  80-14. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  signficnat  hazards 
consideration  which  is  presented  below: 

The  proposed  changes  eliminate  the  3.25 
limit  on  extending  surveillance  intervals. 
These  changes  do  not  involve  a  significant 
hazards  because  the  operation  of  Fermi-2  in 
accordance  with  these  changes  would: 

(1)  Not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
surveillance  intervals  will  still  be  limited 
by  the  25-percent  allowance  for  each 
interval.  Additionally,  the  3.25 
surveillance  interval  extension  criteria 
was  not  considered  in  the  plant  accident 
analysis. 

(2)  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  change  does  not  add  or 
modify  any  system  design  nor  does  it 
involve  a  change  in  operations  of  any 
plant  system.  The  surveillance  interval 
will  continue  to  be  constrained  by  the  25- 
percent  interval  extension  criteria. 

(3)  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  surveillance 
intervals  will  continue  to  be  constrained 
by  the  25-percent  allowance,  which 
provided  allowable  tolerances  for 
performing  surveillance  requirements 
beyond  those  specified  in  the  normal 
surveillance  interval. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan  48226. 

NRC  Project  Director  L  B.  Marsh. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fermi-2,  Monroe  County,  Michigan 

Date  of  amendment  request  August  1, 
1990 

Description  of  amendment  request 
The  amendment  revises  the  Technical 
Specifications  (TS)  by  clarifying  the 
reference  points  in  Section  (3/4.9.G) 
"Refueling  Platform"  for  setting  the 
uptravel  and  downtravel  stops  on  the 
refueling  platform's  hoists. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 
(1)  The  proposed  changes  do  not 
significantly  increase  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes 


do  not  change  or  affect  any  accident 
transient  analysis  and  they  do  not 
significantly  modify  the  plant  or 
introduce  a  new  manner  of  plant 
operation.  These  changes  do  not  affect 
the  postulated  drop  height  of  a  fuel 
assembly;  thus,  the  consequences  of  the 
Fuel  Handling  Accident  is  unaffected. 
The  proposed  changes  clarify  the 
reference  points  for  setting  the  uptravel 
and  downtravel  stops  on  the  refueling 
platform  hoists.  These  changes  will 
preclude  inconsistent  application  and 
differing  interpretations.  The  proposed 
changes  to  the  uptravel  stop  surveillance 
requirement  and  Bases  do  not  reduce  the 
amount  of  shielding  currently  required  by 
Technical  Specification.  The  proposed 
change  to  the  downtravel  stop 
surveillance  requirement  does  not 
change  the  setting  of  the  downtravel 
stops.  Additionally,  the  refueling 
platform's  lifting  devices  are  all 
commonly  referred  to  as  "hoists";  thus, 
the  deletion  of  the  word  "crane"  from  the 
surveillance  requirements  and  Bases 
clarifies  this  TS. 

(2)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  proposed  change 
does  not  significantly  modify  the  plant  or 
introduce  a  new  manner  of  plant 
operation.  Administrative  conUt)ls  will 
be  established  to  properly  match 
refueling  tools  and  hoists  to  ensure  that 
the  TS  uptravel  stop  setting  is 
established. 

(3)  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  because,  as  mentioned  in  item  1, 
the  changes  does  not  significantly  modify 
the  plant  or  introduce  a  new  manner  of 
plant  operation.  The  proposed  changes 
do  not  change  any  safety  limit  or  limiting 
safety  system  setpoint.  The  proposed 
change  to  the  uptravel  stop  surveillance 
does  not  reduce  the  amount  of  water 
shielding  currently  required  by  the  TS. 
The  proposed  change  to  the  downtravel 
stop  surveillance  requirement  does  not 
change  the  setting  of  the  downtravel 
stops.  Additionally,  the  refueling 
platform's  lifting  devices  are  all 
commonly  referred  to  as  "hoists";  thus, 
the  deletion  of  the  word  "crane"  from  the 
surveillance  requirements  and  Bases 
clarifies  this  TS. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  three  standards 
of  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that 
the  amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company.  2000 
Second  Avenue,  Detit)it,  Michigan  48226. 

NRC  Project  Director  L  B.  Marsh. 
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•**»  WBr4i  MQOn0  COHBtyi  AOCUyUI 

Dote  of  aaaadmeat  mqueat:  Aufiuct  1, 
1990 

Desai^tiaa  «/  omenibmaat  tequaat 
TWb  aneHliMitf  nvind  Ifae  Tedmcal 
Specifioati—  descriptign  at  oontrai  rsd 
assemb^M  to  addraM  fte  oae  sf 
hafinam  as  a  nwitroii  abamber  material. 

Boars  for  proposed  no  significant 
nazards  conBideixitiuii  deteruiii  lativtv 
A*  required  by  10  CFR  90.81{a},  the 
licensee  has  provided  As  analysis  of  the 
issue  of  DO  aignificant  kazards 
conaideratioa  which  is  preaeoted  below: 
1)  na  pcopowd  diaaga  will  act  involva  a 
•ignificant  incraaia  in  the  pioiiability  or 
conjaquenoM  of  an  mrriAmt^t  paevioiisly 
•valnatad  bacauae  dw  oae  of  haMum  in 
control  Kxk  as  a  jiaatron  abaorber 
material  does  not  signffioantly  alter  the 
neutronic  or  mechanical  funotion 
characteristics  of  the  control  rods.  Since 
control  rods  which  utilize  hafaium  have  a 
longer  lifetime  the  probability  of  some 
accidents  involving  the  handling,  on-site 
storage,  and  shipping  of  Irradiation  rods 
will  actually  be  reduced. 
2)The  propaaed  change  will  not  create  the 
peaalbilMy  of  a  new  «r  dSfisrent  kind  of 
Will  lent  from  any  accident  prerionsly 
evaluated  becaoae  4ie  iiae  ef  hafeinm  in 
aantpal  rods  as  a  aautraa  abaorber 
material  daea  aiat  aignifioantiy  alter  Ae 
■enliaalc  ar  aaehaniaal  ftactianal 
charactesistica  af  dw  control  rods. 
3)  The  proposed  change  will  not  invotve  a 
atpoBcant  ■daetiaB  is  a  aurgin  of 
saisSybanansBifaBaBaafhatuiium  in 


aaaaat  aigaifimiil^y  alter  the 

BentTOBic  or  maofaanioal  fanctional 
charactenatias  of  the  control  rods. 

CoBtralioddasigna  which  aae  hahnnm 
have  baaaauooaaafuUgraaad  in  other  fiWRs. 

Hie  NRC  Btoff  iiu  revia«ved  the 
iicenaee'a  ana^ns  aad.  bwed  on  this 
review.it  oppeara  that  the  three 
standards  of  SO.'^c)  are  satisited. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signifiri^ftf  hazards 
conaideratioa. 

LocaJ  Public  Document  Room 
Jocatioa:  Monroe  County  Library 
System.  3700  South  Cuater  Road. 
Monrtie,  Midugan  48161. 

Attorney  for  lioenaee:  John  Hyna. 
Esq..  Detroit  fidiaon  Campoiy,  2800 
Second  Avenue.  Detroit  Michigan  48226. 

NRC  Project  Dinector  L  fi.  Marsh. 

Detroit  EAaon  CenqMny.  Docket  No.  S»- 
341.  Feroi-Z.  MeimwCoanty,  Kfiddgan 

Date  of  amendment  request-  August 
17.1990 

Description  of  amendment. request 
The  amendment  revises  the  Technical 
Specification  (TS^  by  removing  3/4.3.8 
"Turbine  Overspeed  Protectiun  System." 

Baeie  for  proposed  no  significant 
hazardt  rftm  idatatioa  ^Jetarmmation: 


Ai  fequfaed  bylO  GTO  6aes(a),  the 
licensee  has  provided  Its  «iialyais  of  the 
iaaoe  «f  ae  aigidficant  bankia 
conaidertftieB  which  k  presented  bdow: 
1)  Thepmpoaed  diange  does  not  involve  a 
aiffiffioaaltecreese  in  dw  probofoiiity  or 
■ouaaequenoefl  of  an  accident  previoaaiy 
evahiated  beoanse  tern  turbine  overspeed 
piOlauUau  syaleui  ia  not  required  to 
mi  tigata  ny  deaigB  basis  aooident  and 
tbepoaddatadfaUareef  this  system  and 
reaidtaBt  proposed  tnri>ine  miasUe  will 
not prevent  tiw  wactor-froiB  achieving 
and  maiBtainiaga  safs  ahutiawn 
coBdltioD.  The  boais  for  the  aabfect 
sysHaa  to  ba  iachidad  in  dn  Standard 
Technical  Speciflcations  is  towduoethe 
Inaasds  of  tmbine  miasUes.  Tarbine 
misatlesfran  an  ovarspsed  caodilion  at 
nBorilaaeptavantadby  dw  two  ^Fpes 
of  aBurgeaoir  owarspaad  trip  systama 
(macfaanical  and  alactrical)  which  trip 
ifamdant  high  aad  lowpssasuiuaWam 
eehaa  IB  psavent  an  ovnapaed 
oondilion.  Analysis  baa  determined  that 
becBBaa  of  tba  arientation  and  location 
af  the  flsBBi  2  tnrfatee  and  die  .structural 
fcslgii  atf  Ae  plant,  the  afisctsaf  the 
■root  case  tuibiBe  misaile  will  aat 
prsvBBtuB  raactnr  nom  aohiBving  and 
maintaining  a  aaSs  ahntdown  nonditian. 
AdditioBaUy,  the  pmpusad  chaage  would 
sliaw  lot  laaa  ftaqnant  power  asductions 
for  turbine  valve  taatiag.  Daring  thaae 
power  raduoliaBa  aad  subaequent  power 
fanBeases  speiatianal  avents  are  men 
probable  ihan  aperation  at  steady  state 
conditions.  Therefore,  the  prcQ>osed 
change  does  not  involve  a  significant 
increase  in  the  probability  or 
conaoquenoes  of  nn  accident  previously 
evaluated  beoause  the  turbine  overapaed 
protection  system  is  not  requited  to 
mitigate  any  deai^  baids  accidents  and 
the  postulated  failure  of  this  ^stem  and 
resiiltant  proposed  turbine  niasile  will 
not  prevent  the  reactor  from  achieving 
and  maintaining  a  safe  shutdown 
condition. 

2)  The  proposed -diange  does  not  create  die 
possibibty  of  a  new  or  different  idnd  of 
aacideBt  from  any  accident  previously 
evaluated  because  the  proposed  change 
does  not  introduce  a  new  mode  of  plant 
operation  or  involve  a  physical 
modification  to  the  plant. 

3)  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety  because,  as  outlined  in  item  1 
above,  the  turbine  overspeed  protection 
system  is  net  required  to  mitigate  any 
deai^  basis  aoddent  and  the  poatulated 
failuEB  of  liiis  system  and  the  reauhant 
proposed  turbine  miesile  will  not  prevent 
the  reactor  from  achieving  and 
maintaining  a  safe  shutdotvn  oondition. 
Additionally,  the  bases  of  the  subject  TS 
states  that  the  turbine  overspeed 
protection  systems  are  included  in  die 
Fermi-2  TS  in  order  to  "improve  overall 
plant  reliabihty."  Plant  and  public 
protectioB  from  tmbine  missiles  are 
ensured  %y  the  attBctaral  design  of  the 
plant  and  the  orieotation  and  looatian  of 
dw  tortiine  and  net  explicttly  by  the 
ttMNBaa  avefspead  pretaiillua  aystant 


Hw  NRC  staff  has  reviewed  the 
licensee's  «nelyei8  and,  bued  on  (his 
review,  It  eppears  that  the  three 
standards  of  50.92(cl  are  eetisfied. 
Therefore,  the  NRC  staff  proposes  te 
deteradne  ^t  fiie  amendment  reqtieet 
involves  no  sigmficant  hazards 
considui  etion. 

Local  Public  Docament  Room 
location:  Maaroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe,  Mitjiigan  46161. 

Attorney  for  licensee:  John  Flynn. 
Esq.,  Detroit  Edison  Coo^jany,  2000 
Second  Avenue,  Detroit.  Xfid^igan  48228. 

NRC  Project  Director  L.  B.  Marah. 

Duquesna  U^t  Company.  Beckete  Nes. 
50-334  and  50412,  Baavar  VaDay  Power 
Stadon.  Hail  No.  1  aMl  Unit  Na.  2. 
ShippiatpHrt.  flBBnaylvaida 

Date  of  amendment  re^ue^t  October 
1,1990 

Detcription  of  amendment  request- 
The  jvoipoaed  amendment  would  modify 
the  Appeadix  A  Technical 
SpedScaflona  far  oontHhunent  stmctund 
integrity.  Specffically.  the  amendmeirts 
would  modify  Surveillance  Requirement 
(9RJ  4.0.1.0.1  whidi  prescribes  how 
containment  integrity  shkll  be 
determined  pdor  to  condtu:ting  periodic 
Type  A  rontahiment  leak  testing  with  a 
non-preaoripdve  requirement  for 
determination  of  structural  integrity. 

Basis  far  proposed  no  significant 
hazards  coamkmition  deteaninatiott: 
As  required  by  lO-CFS  SQJlfa],  the 
licensee  has  pnwided  its  analysis  atibe 
issue  of  ne  ajgnificant  hasaids 
conaidendian.  Tbe  Conmuasion  baa 
evaluated  the  prapeaed  dnmges  against 
the  criteria  of  10  CFR  50.92(c]  and  has 
concluded  Ibat 

A.  Tke  changes  do  not  involve  a 
significant  increase  in  the  probabQity  or 
conaaqaences  cJ  an  accident  previousfy 
evaluated  (10  CFR  50.92(c)(1))  because 
the  aon-|»eacriptive  survefllance 
requirement  still  would  provide 
assurance  dnt  containment  structural 
integrify  and  leaktightneaa  continues  to 
be  maintained. 

B.  The  changes  do  not  create  the 
poeaifoility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92{c)(2})  because 
neither  plant  cenfiguration  nor  the 
manner  by  wdiicfa  the  facility  is  opereted 
would  be  affeoted. 

C.  The  changes  do  not  involve  a 
significant  redaction  in  a  margin  of 
safefy  (10  C3Tt  50.02(c)(3»  because  the 
same  coirtainmeirt  etructural  integrify 
and  leaktightness  assumed  for  the 
origind  design  woiddetiQ  be  assured. 

Baaed  en  the  cbove  evaluation,  tt 
appears  diat  the  Ihree  luiteria  of  50  J2((^ 
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are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

A  ttomey  for  licensee:  Gerald 
Chamoff.  Esquire,  Jay  E  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.W., 
Washington,  D.C.  20037. 

NRC  Project  Director  John  F.  Stolz 

Entergy  Operations,  Inc.,  et  aL,  Docket 
No.  50-416,  Grand  Gulf  Nuclear  Station, 
Unit  1,  Claiborne  Counfy,  Mississippi 

Date  of  amendment  request  April  26, 
1990  as  supplemented  November  30, 
1990. 

Description  of  amendment  request 
The  amendment  would  change  the 
Technical  Speciflcations  (TS)  by 
revising  Figure  3.4.6.1-1  "Minimum 
Reactor  Pressure  Vessel  Metal 
Temperature  vs.  Reactor  Vessel 
Pressure"  and  associated  TS  Bases  and 
Surveillance  Requirements  to  reflect  the 
revised  methodology  of  Regulatory 
Guide  1.99.  Revision  2,  and  revised 
neutron  fluence  values  for  the  reactor 
vessel  wall.  The  revised  neutron  fluence 
values  were  based  on  an  analysis  of  flux 
wire  dosimeters  removed  from  the 
reactor  during  the  first  refueling  outage. 
The  revised  pressure  vessel  operating 
limits  would  be  applicable  for  service 
periods  up  to  10  effective  full  power 
years  (EFPY)  instead  of  the  presently 
specified  32  EFPY. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration  which  is  presented  below: 
1.  No  significant  Increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  results  from  this 
change, 
a.  While  the  revised  methodology  of 
Regulatory  Guide  1.99,  Revision  2  and  the 
higher  fluence  values  from  the  proposed 
Bases  Figure  B  3/4  4.S-1  do  result  in  more 
restrictive  temperature-pressure 
limitations  for  a  given  EFPY  exposure 
level,  the  proposed  TS  Figure  3.4.6.1-1 
limits  are  in  accordance  v<nth  the 
requirements  of  Appendix  G  and  were 
determined  using  NRC  approved 
methodology.  Operation  of  the  plant 
within  the  limitations  of  the  proposed 
figure  will  ensure  that  the  requirements 
of  10CFR50,  Appendix  G  are  met  up  to  10 
EFPY  of  operation.  Except  for  a  reduction 
in  the  period  of  applicability  from  32 
EFPY  to  10  EFPY,  Uie  pressure- 
temperature  limit  curves  are  unchanged, 
b.  Therefore,  there  is  no  significant 
increase  in  the  probability  or 


consequences  of  previously  analyzed 
accidents  due  to  the  proposed  change. 
2.  This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

a.  The  proposed  curves  establish  a  new 
period  of  applicability  {10  EFPY)  for  the 
current  pressure-temperature  limitations 
based  on  new  NRC  methodology  and 
actual  fluence  measurements.  These 
limitations  are  appropriate  for  10  EFPY 
exposure  and  operation  of  the  plant 
within  the  figure's  limitations  will  ensure 
that  the  requirements  of  10CFR50, 
Appendix  G  are  met  for  that  time  frame. 

b.  Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  is  not  created. 

3.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of 
safety. 

a.  The  proposed  curves  were  developed 
using  the  methodology  of  Regulatory 
Guide  1.99.  Revision  2.  This  methodology 
includes  an  allowance  for  margin  that  is 
to  be  included  in  the  upper-bound  values 
of  the  adjusted  reference  temperature 
(ART).  The  revised  analysis 
demonstrates  that  the  existing  Technical 
Specifications  pressure-temperature  limit 
curves  are  applicable  for  a  period  of  10 
EFPY.  The  revised  methodology  in 
Regulatory  Guide  1.99.  Revision  2  and  the 
use  of  fluence  based  on  actual  exposure 
provides  for  an  increase  in  conservatism 
and  therefore,  further  assures  the 
existence  of  current  margins  of  Safety. 

b.  Therefore,  this  proposed  change  will  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amentiment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406.  S. 
Commerce  at  Washington.  Natchez, 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W..  12th  Floor. 
Washington,  DC  20005-3502 

NRC  Project  Director:  Thomas  P. 
Gwynn.  Acting  Director 

Florida  Power  and  Light  Company,  et  al.. 
Docket  No.  50-389,  St.  Lude  Plant.  Unit 
No.  2,  St.  Lucie  County.  Florida 

Date  of  amendment  request  October 
24, 1988,  as  supplemented  on  Jime  1, 
1989.  October  19, 1989,  March  27, 1990 
and  modified  on  December  18, 1990. 

Description  of  amendment  request 
The  proposed  amendment  of  October  24, 
1988  would  have  relaxed  the  maximum 
allowable  primary  loop  resistance 
temperature  detector  (RTD)  delay  time 
from  8  seconds  to  16  seconds.  This  delay 


time  is  a  factor  that  must  be  considered 
in  the  thermal  margin/low  pressure 
reactor  trip.  According  to  the  licensee, 
this  change  would  provide  increased 
operational  flexibility  without 
decreasing  the  margin  of  safefy. 

The  initial  application  dated  October 
24, 1988,  was  noticed  in  the  Federal 
Register  on  November  16, 1988  (53  FR 
46146).  As  a  result  of  discussions  and 
telephone  conversations  held  between 
the  NRC  and  the  licensee  staffs,  by 
letter  dated  December  18. 1990.  Florida 
Power  and  Light  modified  its  request. 
Instead  of  changing  the  maximum 
allowable  primary  loop  RTD  delay  time 
from  8  seconds  to  16  seconds,  the 
licensee  wishes  to  change  it  from  8 
seconds  to  14  seconds.  Due  to  the 
change  described  above,  the  staff  has 
determined  that  a  renotice  should  be 
issued. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 
Criterion  1 

Operation  of  the  facility  in  accordance 
with  the  proposed  amentbnent  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Resistance  Temperature  Detector 
(RTD)  response  time  affects  only 
measurement  hardware  which  passively 
ascertains  the  coolant  temperature  condition, 
not  active  hardware  impacting  the  plant's 
physical  thermal-hydraulic  operations. 
Therefore,  the  proposed  change  does  not 
increase  the  probability  of  occurrence  of  any 
accident.  As  described  before,  the  safety 
analyses  demonstrate  that  the  same  degree  of 
protection  is  available  at  the  longer  RTD 
response  times  since  the  ex-core  power 
detectors  (which  do  not  depend  on  RTD 
response  time)  now  provide  the  required 
protection  when  more  realistic  physics  inputs 
are  used.  With  regard  to  operations,  it  should 
be  noted  that  the  plant  will  be  operated  in  the 
same  manner  as  before.  Therefore,  the 
calculated  consequences  of  the  accidents  will 
not  increase  due  to  this  change. 
Criterion  2 

Use  of  the  modified  specification  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  The  proposed  change  to  the 
Technical  Specifications  does  not  affect  any 
active  hardware  involving  plant  operation, 
nor  does  it  alter  the  basic  methodology  of  the 
safety  analyses.  Therefore,  it  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  those  accidents  previously 
evaluated. 
Criterion  3 

Use  of  the  modified  specification  would  not 
involve  significant  reduction  in  a  margin  of 
safety.  The  value  of  the  RTD  response  time 
affects  the  ability  of  the  delta  T-power 
calculator  to  accurately  measure  power 
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duteg  a  traasint  tt  ku  ban  deaoaatratod 
that  tha  ax-coia  povwr  dalacton  will  pcovida 
an  adaquata  powar  meaaunmant  kiBut  to  tha 
Thaimal  Margin/Low  Praaaura  (TM/LP)  trip 
for  the  fuO  ipectnun  of  poaaibia  power 
excuniona  asaodated  with  the  CEA 
withdrawal  erenta  wrth  a  slight  iacreaae  io 
mazgin  to  tba  TM/LP  tiip  letpoict  Thua.  the 
margia  af  aafcty  is  not  radaead. 

Tba  NRC  staff  has  reviawad  the  licaaaaa's 
analyaia  and,  baaed  oa  thk  nview,  U  appaaM 
that  the  three  standards  of  sa92(cl  are 
satisfied. 

Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signiHcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  CoUege 
Library,  3209  Virginia  Avenue.  Fort 
Pierce.  Florida  34954-9003 

Attorney  for  Hcensee:  Harold  F.  Reis, 
•Esquire.  Nevrman  and  Holtzinger,  1615  L 
Street,  N.W.,  Washington,  D.C.  20038 

NRC  Project  Director  Herbert  N. 
Berkow 

Florida  Power  and  Light  Company, 
Docket  Not.  50-250  and  50-251,  Turkey 
Poiat  Plant  Units  3  and  4,  Dade  Counfy, 
Florida 

Date  of  amendment  request: 
November  21, 1990 

Description  of  amendment  request 
The  proposed  amendments  wouid  revise 
Section  3/4^j  of  the  Technical 
SpecificatioBS.  "Accumulators,  Limitinf 
Condition  {or  Operations"  by  increasing 
the  indicated  accumulator  volume 
operating  band  from  ''6&45  gallons  asid 
6665  gaUow"  to  "6620  gallons  and  6020 
galloBS.**  This  dmnge  provides 
additional  margin  in  the  allowable 
accumulator  water  volume. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.81(a}.  the 
licensee  has  peovided  iu  analysis  of  tba 
issue  ef  bo  significant  hazards 
eonaideration  which  is  preaeBted  below 
1  ^^^-*'— Tfinnnisiai  sialtkiiiiiaaiBf 
the  water  vohme  of  Ae  aocmmilatDr 
doea  not  increaae  tha  prababMAy  or 
consequence  of  aa  acddent  pitniaady 
evaluated  in  the  [Final  Safety  Aoalyiis 
Report  (FSAK)].  No  new  parfannauce 
*"T'''fnnms  are  bring  laipnaiid  iii  aaji 
■ystan  or  oaa^wnaat  SDdh  that  any 
deai^  oitaria  wiU  be  axcaaded.  Tha 
amnaiiiator  volaaw  ia  aot  aa  iaMator 
for  aay  of  tha  poetnlatad  P8AR  aecideBto 
aoalyaad.  Aa  auch.  incrBMing  tha  band 
OB  tha  acaumilatar  water  velmne  wilt 
taava  aa  eflBd  aa  tha  peobabiBty  ol 
ocean  euLi]  of  any  awidaat 
With  respect  to  the  LOCA  acddeala.  Iba 
Diaaa/energy  analyses  are  unaffected  by  Iha 
change  to  the  band  aa  tha  accamalator  water 
voioma.  The  siahaliiMa  to  ilslaiaites  tba 
eflacte  of  cteagiag  tha  band  CO  tha 
accumalater  water  vofaana  have  ahawa  tfaaf 
the  daaisB  baate  eowhteioas  aia  mal  Ha 


propaaad  cfaaage  to  tha  accttmulator  water 
voboaa  will  aat  change,  degrade  or  prevent 
actions  described  hi.  or  aaauaad  to  occur  in, 
tha  MitigBttoaafaay  FSAR  acddam  As  such, 
tba  esKhiaiaa  imaeotad  to  tba  PSAR 
remaiaM  vaBd  aaefa  that  ao  Bsoca  severe 
radtological  maaegnaacee  will  rasah. 
2.  Tha  change  to  tha  accaaulator  water 
vakiaa  dooa  not  create  the  poaaibility  of 
an  accident  which  ia  difbfant  than  any 
already  evahisted  ta  the  PSAR.  The 
propeead  change  does  aot  rasuh  in  any 
physical  change  to  tha  plaat  er  method  of 
operatiag  the  plant  froai  that  allowed  by 
the  Tecfantea)  Spaciflcationa.  No  new 
faiUire  amdes  have  been  defined  for  aay 
■ysten  or  component  nor  has  any  new 
limitii^  single  faihse  been  identified. 
Therefore,  the  propoeed  change  to  the 
acciaaalator  water  vohuae  dees  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident. 
S.  The  evalaatien  for  changing  the 
accunndator  water  volume  has  token  into 
account  the  applicable  [TJechnical 
(SJpeciiicatioas  and  has  Iwunded  the 
conditions  under  which  the 
specifications  permit  operation.  It  has 
been  determined  that  the  acceptance 
criteria  are  still  met  for  the  safety 
analyses.  The  results,  as  presented  in  the 
FSAR,  remain  bounding.  Therefore,  the 
margin  of  safety,  as  defined  in  the  basis 
to  the  Technical  Spedficationa.  is  not 
reduced. 
The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  stalf  proposes  to 
determine  that  the  aaiendment  request 
involves  no  significant  hazards 
consideration. 

Local  Putlic  Document  Room 
location:  EnvironmeBta)  and  Urbao 
Affairs  LkH-ary,  Fk)rida  Intematioiial 
University,  Miami,  Florida  33190 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newiaan  and  Holtzer,  PC.  1615 
L  Street  N.W..  Washington.  D.C.  20Q36 

NRC  Project  Director  Herbert  N. 
Berkow 

Florida  Powar  and  Li^  Company, 
Docket  Nos.  60-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  amendment  request 
December  19. 1990 

Description  of  amendment  request 
Tne  proposed  amenduieu  Is  wonld  revise 
the  Technicd  Specifications  related  to 
the  reactor  protectioa  system  setpotnts 
as  provided  ia  Sectioa  2.2.  "Limitii^ 
Saiety  System  Setttaigs"  a»l  Section  3/ 
4.3Z  'Emergency  Safety  Features 
Actu^ioB  System  iBsttumeBlatian." 
WwsHnghisise  now  ases  a  statistical 
methodology  to  calotte  •  channd 
statistieal  aHowoaca  for  estabbshing 
aad  laatt^ring  resctor  trip  setpoiots. 
RwstJBg  setpoints  ara  io  oompliance 


with  the  cutrant  licensing  and  design 
basis  of  the  ptsats.  Varistions  in  the 
values  obtabwdfrosi  the  present  and 
proposed  settings  are  to  be  expected 
and  arise  oat  of  dtSerences  in 
aasompliona  in  the  calculations  of 
instrument  uncertainties.  Using  the  new 
methodology,  the  plants  are  expected  to 
gain  added  operatianal  flexfbthty  and 
yet  remain  within  the  allowances 
accounted  {aria  tlie  varioos  accidoit 
analyses. 

Basis  for  proposed  no  significant 
haxarde  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 
(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendmcnt{s]  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 
The  changes  proposed  as  a  resuh  of  the 
Setpoiat  Methodology  are  coosisteat  with  tha 
current  plant  safety  analyses  of  record.  Tha 
setpoints  asaumcd  in  the  various  safety 
analyses,  the  installed  protection  system 
hardware,  and  plant  calibre'  3n  procedures 
are  reflected  in  these  calculations.  As  such, 
the  changes  to  the  fTJecfanical 
[SJpedficatisRS  do  net  affect  aaaiaaptioas 
contained  In  the  plant  safety  analyses, 
physteal  design  and/or  operatwn  of  die  plant. 
All  condnaions  in  the  aafety  analysis  remain 
valid.  Therefore,  the  proposed  changea  do  not 
increaae  tha  probability  or  consequences  of 
accidents  prevloujly  analyzed. 
(2]  Operation  of  the  facility  in  accordance 
with  the  proposed  araendment[s]  would 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 
The  Technical  SpedScatioas  propoaed  as  a 
result  of  dw  Setpoint  Methodology 
calculations  do  not  create  aiqr  new  or 
difierent  failuias  atedes,  for  aquipnent 
important  to  safety,  than  those  previously 
evahiatad  io  the  FSAR.  Thaa,  the  plant  is  still 
withhi  analysed  conditions  for  design  basis 
events  (LOCA  and  Noa-LOCAs].  including 
conaidaration  of  the  single  failure  of 
equipment  important  to  safety.  Therefore,  the 
proposed  (TJechnical  [S]pecifications  do  not 
create  the  poaaibility  ef  a  new  or  differeat 
kind  of  acddaat 
(^  Use  of  tha  modified  specificatioo  would 
not  iavolve  a  significant  reduction  in  the 
Biargin  of  aatfcty.  The  rhange  to  the  five    - 
cohmn  methoddagy  proposed  explicitly 
deHBes  the  safety  aiai^na  to  be 
maintained  ^  tlM  Technical 
Speciflcatloaa.  This  rhange  quantifies  the 
se^wint  raargina  whidi  were  previously 
uadefiaed.  In  sammary.  it  is 
denoaatratad  that  each  channel  has 
additional  matgia  after  tha  channel 
uncertaiatiea  are  aeeoaated  for  which 
ariU  preaerve  the  aaiety  analysis  Units. 
The  aaoant  of  ■argiw  far  each  channel 
ia  defiaod  in  Table  S-23.  of  WCAP>12745. 
In  the  Technical  Spedficathia  snbmitlal. 
there  are  two  cases  where  the  total 
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allowance  between  the  Safety  Analysis  Limit 
and  the  Nominal  Trip  Setpoint  has  been 
reduced  from  the  existing  Technical 
Specifications.  These  are  the  Steam  Flow/ 
Feed  Flow. 

Mismatch  and  the  Steam  Flow  High 
functions.  With  respect  to  both  functions  the 
reduction  in  total  allowance  still  provides 
more  than  adequate  margin  to  preserve  the 
Safety  Analysis  Limits  while  helping  to 
prevent  spurious  actuations. 

Additionally,  with  respect  to  Steam  Flow/ 
Feed  Flow  Mismatch  the  Safety  Analysis 
Limit  is  not  specifically  used  in  the  analysis 
but  is  utilized  to  meet  diversity  requirements. 
With  respect  to  Steam  Flow  High,  it  should 
be  noted  that  the  previous  setpoint  resulted 
in  a  risk  of  spurious  actuations.  The  new 
setpoint  is  more  in  conformance  with  the 
values  traditionally  utilized  in  other 
Westinghouse  plants  while  maintaining 
appropriate  margins. 

The  plant  design  bases  will  still  be 
maintained  and  (the  changes]  will  not  reduce 
the  ability  to  perform  post-accident  safety 
functions.  Therefore,  the  margin  of  safety  will 
not  be  reduced  as  described  in  the 
(TJechnical  (Slpecificalions. 

The  staff  also  notes  that  the 
methodology  used  in  WCAP-12745, 
"Westinghouse  Setpoint  Methodology 
For  Protection  Systems-Turkey  Point 
Units  3  and  4,  Florida  Power  and  Light 
Company"  is  essentially  the  same  as 
that  used  for  V.  C.  Summer  in  August 
1982,  WCAP-11814,  "Westinghouse 
Setpoint  Methodology  for  Protection 
Systems";  approved  in  NUREG-0717, 
Supplement  No.  4,  "Safety  Evaluation 
Report  related  to  the  Operation  of  Virgil 
C.  Summer  Nuclear  Station,  Unit  No.  1. 
Docket  No.  50-395,"  August  1982. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami,  Florida  33199 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire.  Newman  and  Holtzer,  P.C.,  1615 
L  Street.  N.W..  Washington.  D.C.  20036 

NRC  Project  Director:  Herbert  N. 
Berkow 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County. 
Florida 

Date  of  amendment  request:  January 
25, 1991 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
Technical  Specification  Table  4.4-5. 
"Reactor  Vessel  Material  Surveillance 

rogram — ^Withdrawal  Schedule,"  by 
moving  the  surveillance  capsule  X  from 


the  50'  vessel  location  to  the  270°  vessel 
location.  This  will  place  the  surveillance 
capsule  X  in  a  higher  flux  position. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

FPL  has  determined  that  operation  in 
accordance  with  the  proposed  anxendment(8] 
would  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  movement  of  surveillance  capsule  X 
from  its  current  position  to  the  position 
formerly  occupied  by  surveillance  capsule  T 
would  not  affect  operation  of  any  plant  safety 
equipment  or  affect  the  results  of  previous 
accident  analyses.  The  current  position  was 
established  when  the  reactor  vessel 
surveillance  program  was  developed  during 
the  initial  licensing  of  tiie  plant.  Titie  10  CFR 
50,  Appendix  H  now  requires  that  ASTM  E 
185-82  be  met.  to  the  extent  practicable,  for 
capsules  withdrawn  after  |uly  26, 1983. 

The  revised  position  of  capsule  X  would 
conform  to  the  recommendations  of  ASTM  E 
185-82  regarding  accumulated  fluence  for  an 
(end-of-life]  capsule  and  would  enhance  our 
capabilities  to  predict  the  (end-of-life]  reactor 
vessel  properties.  No  changes  to  the 
previously  approved  withdrawal  schedules 
are  proposed. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Since  plant  design  allows  for  the  placement 
of  surveillance  capsule  X  in  the  former 
surveillance  capsule  T  position,  the 
operability  of  plant  systems,  structures,  or 
components  is  not  affected.  The  proposed 
change  does  not  result  in  any  physical  change 
to  the  plant  or  method  of  operating  the  plant 
from  that  allowed  by  the  Technical 
Specifications.  No  new  failure  modes  have 
been  defined  for  any  system  or  component 
nor  has  any  new  limiting  single  failure  been 
identified. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
analyzed. 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety. 

By  moving  surveillance  capsule  X  from  its 
current  position  to  the  proposed  position  the 
neutron  fluence  it  accumulates  would  lead 
the  reactor  vessel.  The  capsule  in  this  new 
location  would  enhance  our  capabilities  to 
predict  the  (end-of-lifej  reactor  vessel 
material  properties.  Also,  this  location 
change  is  in  accordance  with  the 
recommendations  provided  in  ASTM  E  (185- 
82],  as  required  by  10  CFR  50.  Appendix  H. 
The  proposed  change  has  no  impact  on  the 
safety  analyses  presented  in  the  Turkey  Point 
(Final  Safety  Analysis  Report,]  therefore,  it 
does  not  involve  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 


Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami.  Florida  33199 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzer,  P.C,  1615 
L  Street  N.W..  Washington.  D.C.  20036 

NRC  Project  Director  Herbert  N. 
Berkow 

Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  SUtion,  Unit  1 
West  Feliciana  Parish.  Louisiana 

Date  of  amendment  request  January 
7, 1991,  and  supplemented  by  letter 
dated  January  28, 1991. 

Description  of  amendment  request 
The  proposed  amendment  would 
remove  the  31-day  limit  on  in-line 
conductivity  measurements  from 
Technical  Specification  (TS) 
Surveillance  Requirement  4.4.4.C.  The 
TS  surveillance  requires  conductivity 
measurements  of  the  reactor  coolant 
system  either  continuously  or  by 
obtaining  in-line  measurements.  The 
January  28, 1991,  letter  only  provided  a 
revised  mark-up  of  the  TS  page  and  did 
not  change  any  other  parts  of  the 
original  submittal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below; 

1.  The  proposed  change  would  not  increase 
the  probability  or  consequences  of  a 
previously  evaluated  accident  because: 

The  existing  required  surveillances, 
frequencies,  and  other  sampling  activities, 
provide  adequate  assurance  that  chlorides 
and  other  impurities  are  not  exceeding  the 
limits  as  analyzed  in  the  USAR  (Updated 
Safety  Analysis  Report).  The  change  being 
proposed  is  considered  administrative  in 
nature  and  only  removes  the  31  day  limit 
requirement  which  will  not  affect  continued, 
safe  operation  of  the  plant  during  shutdown 
conditions.  Therefore,  this  proposed  change 
clarifies  the  intent  of  the  subject  Technical 
Specification  while  still  ensuring  the  integrity 
of  the  reactor  coolant  system  is  maintained 
and  does  not  lower  the  level  of  performance. 

2.  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated  because:  The  proposed  change 
would  not  change  any  operation,  action 
or  plant  decision  needed  to  maintain  the 
proper  conductivity  limits  for  chlorides 
and  other  impurities.  Ewsting  programs 
of  sampling  at  the  currentiy  specified 
frequencies  will  help  ensure  system 
reliability  within  the  existing  analyzed 
conditions. 
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S.  Tlw  propoMl  ■•  fubraitted  woiA)  not 
favohw  a  tisnificaiit  ndoctkm  in  tb« 
margin  ti  uifatf  bacaaie:  The 
■urveillance  requiremenU  (wovide 
adequate  aMurance  thai  coocentrationa 
in  excaaa  of  the  limita  will  be  detecttd  in 
auffident  time  to  take  corrective  action 
to  maintein  dm  RCS  faitegrity.  The 
propoaed  clMwge  would  not  deci«M«  the 
naigiB  of  aafety  aa  defined  in  the 
apphcable  TecbdcaJ  Spedficatien  baaea. 
TIm  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review.  It  appears  that  the  three 
atandards  of  50.92(c)  are  satisfied. 
rherefare.  the  NRC  staff  proposes  to 
determine  that  the  ameodment  request 
involves  no  significaiit  hazards 
consideration. 

Local  Public  Document  Room 
location:  Goveminent  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 
Attorney  for  licensee:  Mark 
WeUerhahn.  Esq..  Bishop.  Cook,  Purcell 
and  Reynolds,  1401  L  Street.  N.W.. 
Washington.  D.C  20005 

NRC  Pmject  Director  George  F.  Dick. 
Acting 

Northeast  Nudoar  Eoeigy  Company. 
Docket  No.  51^245,  MillfVHW  Nuclear 
Power  Statioii.  Una  No.  1.  New  London 
County.  Connecticut 

Date  of  amendment  request 
November  19, 1990  and  January  24, 1991 

Description  of  amendment  request 
The  proposed  change  to  the  Technical 
Specifications  (TS)  would  include  the 
foUowing: 

•  A  change  to  the  Minimum  Critical  Power 
Ratio  (MCPR)  Safety  Limit  from  1.04  to 
1.07. 

•  Addition  of  a  definition  for  UMTTING 
CC»JTROL  ROD  PATTERN. 

•  Redefinition  of  the  applicabihty  of 
Thermal  Limits  and  associated  action. 

•  Revision  of  Section  3/4.11.  "Power 
Distribution  Limits'* 

•  Inchision  of  the  limiting  value  of  linear 
heat  generation  rate  (LUCR)  in  the  TS 

•  Revision  to  K,  curves  in  TS  Figure  3.11.1 
The  above  changes  to  the  TS  are 

required  for  Cycle  14  operation  of 
Millstone  Unit  L 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Reload  fuel  assemblies,  to  be  used 
during  Cycle  14  operation  of  Millstone 
Unit  1.  are  referred  to  as  GE-10  (GE  8x8 
NB)  fuel  assemblies.  The  GE-10  fuel 
contains  several  refinements  when 
compared  with  fuel  previously  used  at 
Millstone  Unit  1.  The  major  refinements 
can  be  summarized  as  follows: 

•  Fuel  Channel  Boxes  -  The  fuel  channel 
boxes  utilize  variable  thickness  and 
"flow  trippers"  on  the  inside  of  the 
channels  to  deflect  coolant  flow  info  the 
fuel  rods. 

•  Zone  Emichment  •  The  GB-10  fuel 
utilizes  axially  zoned  enrichment 


•  Water  Rods  -  The  GE-10  fuel  contains  a 
siflgle,  central  water  rod  (repladng  four 
fuel  rods)  conparad  wMi  two  «wter  rods 
(each  repladng  one  hiel  rod)  in  the 
current  ftiel  design. 

•  Fuel  Lattice  -  The  CT-IO  fuel  utilizes  a 
nearly  uaiform  wster  gap  while  the 
existing  fuel  lattice  utilixes  a  water  gap 
that  ia  asymetrical. 

The  changes  to  the  fuel  channel  boxes 
are  intended  to  increase  thermal 
margins  while  the  zone  enrichmenU 
water  rod  and  fuel  lattice  changes  are 
intended  to  improve  fuel  economy. 

The  licensee  has  sabmitted  a  revised 
LOCA  analysis  by  letter  dated 
December  20. 1900.  The  revised  analysis 
utilizes  a  currently  approved 
methodology  with  input  variables 
reflecting  Cycle  14  operation.  The 
licensee  has  also  reanalyzed  accidents 
and  transients,  to  reflect  Cycle  14 
op«tition.  using  the  GEXL  •  Phis  thermal 
margin  correlation.  The  use  of  GEXL  • 
Plus  with  the  GE-10  fuel  design  has  been 
generically  approved  by  the  NRC  staff. 

The  proposed  changes  to  the  TS 
resulting  from  refinements  to  the  rekiad 
fuel  and  analytic  methods  do  not  result 
in  significant  changes  to  safety  limits  or 
limiting  conditions  for  operation  or 
acceptance  criteria  for  the  TS. 

On  March  6. 1986.  the  ^JRC  published 
guidance  in  the  Federal  Register  (51  FR 
7751)  concerning  examples  of 
amendments  that  are  not  likdy  to 
involve  a  significant  hazards 
consideration.  One  example  of 
amendments  not  likely  to  involve 
significant  hazards  considerations  is 
example  (iii)  which  involves.  "For  a 
nuclear  power  reactor,  a  change 
resulting  from  a  nuclear  reactor  core 
reloading,  if  no  fuel  assembUea 
significantly  different  from  those  found 
previously  acceptable  to  the  NRC  for  a 
previous  core  at  the  facility  in  question 
are  involved.  This  assumes  that  no 
significant  changes  are  made  to  the 
acceptance  criteria  for  the  technical 
specifications,  that  the  analytical 
methods  used  to  demonstrate 
conlannance  with  the  technical 
specifications  and  regulations  are  not 
significantly  changed,  and  that  NRC  has 
previously  found  such  methods 
acceptable."  The  proposed  changes  to 
the  TS  are  within  the  scope  of  example 
(iii). 

Accordingly,  the  staff  has  made  a 
proposed  determination  that  the 
proposed  changes  to  the  TS  appear  to 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike.  Norwich. 
Connecticut  00360. 


Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  A  Howard. 
Counaelors  at  Law,  City  Placa.  Hartford. 
Coimecticut  06103-3499. 

NRC  Project  Directorrlohn  F.  Stohs 

North«Mt  Nudur  Energy  Company. 
Docket  No.  59-245.  AfiHslone  Nudear 
Power  Station,  Unit  No.  1.  New  London 
County,  Connecticut 

Date  (^amendment  request 
December  31. 1990 

Description  of  amendment  request 
The  proposed  change  to  the  Technical 
Specifications  (TS)  would  allow  the 
reactor  to  be  in  the  cold  shutdown  or 
refuel  condition  without  having  to 
monitor  reactor  coolant  leakage,  and 
would  change  the  required  surveillance 
interval  from  once  every  24  hours  to 
once  every  8  hours. 

Basis  for  proposed  no  significant    • 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 
1.  Involve  a  significant  Increase  in  the 
probability  or  consequences  of  any 
acddent  previoualy  evahiated. 
The  proposed  change  requires  the  reactor 
to  t)e  in  Cold  Shutdown  or  Refuel  condition 
within  24  hours  if  the  reactor  coolant  leakage 
rate  cannot  be  determined  or  met,  and  limits 
the  applicability  for  monitoring  leakage  to 
conditions  when  primary  containment 
inte^ity  ia  required.  Therefore,  the 
requirement  to  drain  the  siunps  to  cakulate 
leakage  would  not  apply  during  Cold 
Shutdown  or  Refuel  conditions.  This  will 
allow  for  the  sumps  to  remain  filled  during 
shutdown  in  order  to  provide  radiation 
shielding  for  workers  in  the  drywell. 

One  d  the  purposes  of  the  reactor  coolant 
leakage  detection  system  is  to  detect  leaks 
that  could  be  an  indication  of  imminent  pipe 
crack  propagation/failure.  During  Cold 
Shutdown  or  Refueling  conditions,  this     • 
precursor  detection  system  can  be  made 
insensitive  by  flooding  the  sumps.  However, 
during  Cold  Shutdown  with  the  reactor 
coolant  temperature  less  than  212  degrees  F, 
crack  initiation  end/or  propagation  is  not 
likely.  Thus,  a  LOCA  leading  to  significant 
loss-of-coolant  due  to  crack  propagation  ia 
not  a  credible  scenario  during  Cold  Shutdown 
or  Refueling  conditions. 

Diuing  power  operation,  drywell  and 
equipment  sump  leak  detection  operabiHty 
and  monitoring  requirements  are  not  changed 
except  that  the  RCS  leakage  into  primary 
contaiiunent  shall  be  checked  and  recorded 
once  every  8  hours  instead  of  once  per  day, 
which  is  more  conservative.  Ihus,  plant 
response  during  power  operation  is 
unaffected. 

Hence,  there  ia  no  impact  on  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 
2.  Create  the  possibility  of  a  new  or 
different  kind  of  acddent  from  any 
previously  analyzed. 
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As  stated  above,  during  power  operation, 
drywell  and  equipment  drain  sump  leakage 
detection  operability  and  monitoring 
requirements  are  not  changed  except  that  the 
RCS  leakage  into  primary  containment  shall 
be  checked  and  recorded  once  every  8  hours 
instead  of  once  per  day,  which  is  more 
conservative.  Thus  plant  response  during 
power  operation  is  unaffected. 

During  shutdown,  with  the  sumps  flooded, 
sensitivity  to  small  leaks  is  not  available.  In 
the  event  that  a  small  leak  were  to  occur, 
there  is  no  safety  concern  (and  plant 
response  is  not  modified  to  the  point  where  it 
could  be  considered  a  new  accident]  for  the 
following  reasons: 

•  The  reactor  is  shutdown;  therefore,  initial 
fuel  temperatures  (decay  heat)  are  low. 

•  The  reactor  is  at  low  pressure  (<212 
degrees  F.  vented)  and  there  are  many 
makeup  systems  available. 

•  There  is  ample  operator  time  available 
and  any  substantial  loss  would  be 
indicated  in  the  control  room. 

•  Any  crack  leaking  a  small  amount  of 
coolant  would  not  be  expected  to  grow. 

In  addition,  relatively  large  (non^n-ack) 
loss-of-coolant  events  (valve  misoperation. 
operator  error,  etc.)  could  be  detected  while 
the  sumps  are  flooded  via: 

•  Vessel  level  indication  in  the  control 
room. 

•  Personnel  walking  in  the  drywell  noticing 
water/ sump  overflow. 

•  Loss  of  water  level  in  the  spent  fuel  pool 
(if  in  the  refuel  condition). 

All  of  these  indications  allow  the  operator 
approximately  the  same  time  to  respond  as 
would  exist  if  the  sumps  were  not  flooded, 
given  the  relatively  large  flow  rates  expected. 
Thus,  plant  response  is  not  modified  to  the 
point  where  it  can  be  considered  a  new 
accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  current  Technical  Specification  3.6.D 
requires  that  the  reactor  be  placed  in  the 
Cold  Shutdown  condition  if  reactor  coolant 
leak  rate  limits  are  exceeded  or  cannot  be 
determined.  However,  Surveillance 
Requirement  4.e.D  states  that  coolant  leakage 
be  checked  and  recorded  daily.  Thus,  the 
current  Technical  Specifications  allow  for  the 
inability  to  measure  primary  coolant  leakage 
as  long  as  the  reactor  is  in  a  Cold  Shutdown 
condition:  even  though  requiring  leakage  to 
be  recorded  daily.  The  proposed  change 
alleviates  this  contradiction  by  removing  the 
requirement  to  check  and  record  containment 
leakage  daily  when  in  the  Cold  Shutdown  or 
Refuel  conditions. 

The  Cold  Shutdown  and  Refueling  modes 
are  similar  except  for  refueling  provisions 
such  as  cavity  flooding,  head  removal,  etc. 
During  Cold  Shutdown  the  reactor  coolant 
temperature  is  less  than  212  degrees  F  with 
only  static  head  pressure,  since  the  reactor 
vessel  is  vented.  Accordingly,  crack  initiation 
and/or  propagation  during  Cold  Shutdown  is 
not  likely.  Low  reactor  water  level 
instrumentation  remains  operable  during 
Cold  Shutdown,  and  is  set  to  trip  when 
reactor  water  level  is  127  inches  above  the 
top  of  the  active  fuel.  For  this  trip  setting,  the 
primary  containment  isolation  valves  will 
close  before  core  uncovery  occurs  even  for 


the  maximum  break  in  the  Une.  In  addition, 
during  refueling  outages  the  available  low 
pressure  core  coohng  systems  are  lined  up  to 
the  condensate  storage  tank  which 
supplements  the  reactor  cavity  water  with  an 
additional  450,000  gallons  of  water.  In 
conclusion,  provisions  for  precluding  core 
uncovery  are  in  place  during  Cold  Shutdown 
and  Refueling  Conditions,  and  the  inability  to 
monitor  leakage  via  the  sumps  has  minimal 
safety  significance. 

Thus,  the  margin  of  safety  is  not 
significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwich 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station.  Unit  No.  1.  New  London 
County,  Connecticut 

Date  of  amendment  request  January 
11, 1991 

Description  of  amendment  request 
The  proposed  change  to  the  Technical 
Specifications  (TS)  Table  4.2.1, 
"Minimum  Test  and  Calibration 
Frequency  for  Core  Cooling 
Instrumentation,  Rod  Blocks  and 
Isolations"  would  (1)  add  several 
previously  omitted  instruments  to  the 
"Containment  Isolations"  section  and  (2) 
provide  the  previously  omitted 
"instrument  functional  test"  frequency 
for  the  Reactor  High  Pressure 
instnmientation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed. 

These  changes  involve  adding  formal 
instrumentation  and  control-related 
surveillance  requirements  to  Table  4.2.1  of 
the  Millstone  Unit  No.  1  Technical 
Specifications  for  certain  instruments  Usted 
on  Tables  3.2.1  and  3.2.2.  This 
instrumentation  is  currendy  subject  to 
instrument  functional  and  calibration  test 
requirements  consistent  with  both  the 
proposed  frequencies  and  requirements  for 


other  instrumentation  performing  similar 
safety  functions.  In  additioa  Note  1  is  being 
added  on  Table  4.2.1  for  reactor  high 
pressure.  Application  of  this  note  to  reactor 
high  pressure  is  consistent  with  its 
application  to  instrumentation  performing 
similar  safety  functions. 

Thus,  these  changes,  which  will  formally 
place  surveillance  requirements  that  already 
exist  in  plant  procedures  into  the  Technical 
Specifications  and  add  a  note  concerning  test 
frequency  based  on  exposure  hours,  will  not 
increase  the  probability  or  consequences  of 
any  transient  or  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

Modifying  Technical  Specifications  to  add 
formal  surveillance  requirements  already  in 
place  with  plant  procedures  and  adding  a 
note  concerning  test  frequency  based  on 
exposure  hours  will  not  modify  plant 
response  to  any  operational  or  transient 
event.  Neither  *vill  they  create  a  new  nor 
cause  a  different  kind  of  accident  from  any 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Instrumentation  and  controls  required  to 
initiate  and  control  primary  containment 
isolations  and  core  cooling  systems  are  listed 
on  Table  3.2.1  and  Table  3.2.2,  respectively,  in 
the  Millstone  Unit  No.  1  Technical 
Specifications.  However,  some  instruments 
were  not  included  on  the  calibration 
frequency  Table  4.2.1.  The  formal 
surveillance  requirements  being  added  in  this 
change  are  consistent  with  what  is  currently 
performed  for  similar  instrumentation  with 
requirements  already  in  Technical 
Specifications,  and  the  added  requirements 
are  consistent  with  what  is  currently  done  for 
this  instrumentation  via  plant  procedures. 
Application  of  the  note  concerning  test 
frequency  based  on  exposure  hours  is 
consistent  with  its  application  to  instruments 
performing  similar  safety  functions. 
Therefore,  there  is  no  impact  on  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place.  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 
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Data  of  aaeadnteat  n^ueat  January 
31.1901 

Dnaipttoa  of  ameadateni  m/uegt 
The  propoatd  inMHiriiMnt  iwoald  nviae 
tha  TadiBical  ^acificatioiM  to  (a) 
ragroitp  ECCS  raquiranenU  io  a  format 
mofe  conaiatent  with  th«  NURBG-(n23 
•taadard  fonnat.  and  (b)  revise  the 
minimum  ECCS  flow  requtrementa  to 
reflect  LOCA  reanalysia  using  the 
approved  "SAFKR/GESTR-LOCA" 
methodology  described  hi  General 

Electric  Uceoshig  Topical  Report  NEDE- 
23785. 

Basis  forprofxmml  no  dgaificattt 
hazards  coaaideration  determination: 
As  requited  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  BO  significant  hazards 
conajderation  which  is  presented  below: 

(1)  Do  the  proposed  changes  involve  a 
•igaificaat  inoeese  in  the  probability  or 
consequences  of  an  acdd^  previously 
•vaiuated?  The  proposed  diaoges  to  the 
fonnat  of  the  Technical  Specificatioiu 
are  editorial  in  nature  and  do  not  involve 
any  changes  to  the  actual  safety  limits, 
Ihniting  safety  system  settings,  limiting 
conditioiM  for  operation,  snrveillance 
lequifsawirts.  er  design  features.  The 
propoeed  changes  to  the  minimani  ECCS 
flow  reqeirements  are  conaiatent  with 
improved  analytical  methodology  which 
has  been  approved  for  generic 
application  by  facilities  such  as 
Monticallo.  sLice  the  methodology  is 
applicable  to  MonticeDo,  the  proposed 
changes  would  not  involve  a  significant 
increaae  in  the  probabibty  or 
conseqeencea  of  an  accident  previously 
evaluated. 

(2)  Does  the  proposed  anendment  create 
the  paadhdMy  of  a  new  or  different  kind 
of  accident  froo  any  accident  previonaiy 
evaluated?  The  propoeed  changes  to  the 
fonnat  of  the  Technical  Specifications 
are  editorial  in  nature  and  do  sot  involve 
any  changes  to  the  actual  safety  limits, 
hrafting  Mfety  system  settings,  hmtting 
conditions  for  operetion.  surveillance 
requirenMnts.  or  design  featwes.  The 
peepoaod  chantss  to  the  mtoimom  ECCS 
flow  requinmeats  are  oonaistent  with 
Unproved  analytical  methodology  which 
has  been  approved  for  generic 
application  by  facilities  such  as 
Monticcito.  Since  the  awthodelogy  is 
epphcafale  to  MoBtioetta  the  proposed 
cheages  would  aot  crsato  the  posaUnhty 
of  a  new  ar  difioaot  kind  of  accident 
from  any  accident  previously  evaluated. 

(3)  Does  the  proposed  amendment  involve 
a  aigniilcKit  fedacBee  in  a  margin  of 
safety?  The  proposed  changes  to  the 
foEBMi  of  the  Technical  Spedficatiens 
are  editorial  in  nateie  and  do  net  involve 
any  changes  to  the  actual  safety  linbts. 
hmitlng  safety  system  settings,  limiting 
conditions  for  operation,  surveillance 


requheuients.  or  design  lisetuies.  The 
propoeed  changes  to  the  ndiiiriiuiii  BCC8 
Bow  reQQirenents  sie  consistent  with 
improved  analytical  methoduh)gy  wfaidi 
has  Been  sppiuved  ror  generic 
applieatioa  by  facflMos  such  as 

appBeahte  to  Montioelie.  Ae  proposed 
changes  woold  not  involve  a  si^iiflcant 
roductioa  in  s  nargfai  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  die  proposed  changes  do 
not  invtHve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  MinneapoBs  Public  Library, 
Technology  and  Science  Department. 
300  Nicollet  Mall,  Minneapolis. 
Minnesota  55401. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esq..  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037, 

NRC  Profect  Director:  L  B.  Marsh. 

Philadelphia  Electric  Compaoy,  Oockat 
Noa.  50-352  and  50-353,  Limarick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Peaasyhraida 

Date  of  amendment  request:  January 
31.1991 

Description  of  amendment  request 
The  amendment  would  change  the 
Technical  Specifications  (TSs)  to  reduce 
the  frequency  of  performing  Source 
Range  Momtor  (SKM)  channel 
functional  tests  during  refueling 
operations.  Section  3/4  9.2  of  the  TSs 
specifies  the  instrumentation  that  must 
be  operable  when  die  reactor  mode 
switch  is  locked  in  the  refoel  or 
shutdown  position.  Among  other 
leqairements.  Section  4.9J!.a  requires 
that  the  SRM  channels  shall  be 
demonstrated  to  the  operable  by 
performance  of  a  cfaamMl  check  at  least 
once  per  12  hours.  In  addition.  Section 
4,9.2,b  requires  that  die  SRM  channels 
be  demoastrated  to  be  operaMe  l^ 
performance  of  a  channel  functioaal  test 
1)  within  24  hours  prior  to  the  start  of 
core  alterations  and  2)  at  least  once  per 
7  days.  The  change  being  proposed  by 
the  licensee  is  to  delete  surveillance 
requirenent  4.9.2.b.l  widch  requires 
performance  of  a  chaimel  functional  test 
within  24  hours  prior  to  tiie  start  of  core 
alterations  while  retaining  the  existing 
surveillance  requirement  to  perform  the 
same  test  at  leaat  once  per  seven  days. 

Basis  for  proposed  no  signtficant 
hazards  considenUioa  deierniaatioa 
As  required  by  10  CFR  Sa91(a).  the 
licenaae  has  provided  its  analysis  of  the 
issue  of  no  signfficant  hazards 
consideration  which  ia  presented  belo%v: 


1.  The  proposed  changes  do  not  involve  s 
significant  increase  in  the  probability  or 
coasequences  of  aa  accident  previously 
evaluated. 
Hie  proposed  TS  change  involves  reducing 
the  frequency  of  performing  SRM  channel 
functiaaal  testa  during  re&ieling  operations    ' 
by  eliminating  TS  SR  4JLZ.bJ  (La.,  requiring  a 
channel  ftmctianal  lest  within  24  hours  prior 
to  the  start  of  core  alteratioaa)  while 
retaining  TS  SR  4JJLb.2  (1.0..  requiring  a 
channel  fuactioDil  teat  at  least  once  avary 
seven  (7)  days). 

The  SRMs  provide  no  safety-related 
function  and  are  not  assumed  to  operate 
during  any  design  baaia  accident  or  fransieat 
The  SRMs  were  act  desisted  as  cUes  IE  and 
do  not  provide  any  automatic  plant  trips 
during  power  operation.  The  SRMs  pro^e 
on-scaie  monitoring  of  aeutraa  fhix  levels  in 
the  core  deciag  start-up  and  refuelkig 
operations,  and  can  initiate  control  rod 
withdraw  blocks  if  neutron  flux  level  limits 
are  exceeded.  Preventian  and  mitigntinfi  of 
prompt  reactivity  excursions  during  refueling 
and  low  power  operation  is  controlled  by 
refueling  interlocks,  the  faitermediate  Range 
Monitor  (IRM)  neutron  fbx  reactor  SCRAM. 
the  Average  Power  Raege  Monitor  (APRM) 
neutron  flux  SCRAM.  Control  Sod  tteck 
instrumentation,  and  maintenance  of  the  core 
shutdown  margin.  However,  if  shutdown 
margin  has  not  been  demonstrated  the  9tMs 
do  provide  the  compensatory  protection  of  a 
reactor  SCRAM  during  the  time  a  control  rod 
is  being  withdrawn  since  the  SRM  logic 
shorting  links  are  required  to  be  removed 
which  would,  if  necessary,  result  bi  a  non- 
coincident  reactor  SCRAM  signal. 

AdifltioBally,  aa  Ustorical  aasessment  of 
SRM  channel  fanctenal  test  data  eoncloded 
that  the  operability  of  the  SRM  system  will 
not  be  affected  by  reducing  the  channel 
functional  test  surveillance  frequency. 
Monitoring  the  count  rate  of  an  SRM  channel 
once  every  twelve  (12)  hours  as  required  by 
TS  SR  4.9.2.C.2  verifies  system  operability. 
Redudag  the  SRM  surveillance  frequency 
during  refueling  operatioas  will  not  inhibit 
the  response  of  any  systems  described  in  the 
UFSAR  designed  to  mitigate  the 
consequences  of  an  accident 

Therefore,  based  on  the  evaluation 
described  above,  reducing  the  SRM 
surveillance  frequency  dving  refueling 
operatfoRS  does  not  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 
2.  The  proposed  diange  does  not  create  the 
possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 
The  proposed  TS  change  involves  reducing 
the  frequency  of  performing  SRM  channel 
functional  tests  during  refueling  operations. 
The  SRMs  provide  no  safety-related  function 
and  are  not  assumed  to  operate  during  any 
design  basis  accident  or  transient  an^ysis. 
The  SRMs  provide  on-scale  monitoring  of. 
neutron  flux  levels  fai  the  core  during  start-up 
and  refueling,  anc'  iiitiate  control  rod 
withdraw  blocks  if  aeutzoa  flux  level  limits 
are  exceeded  The  SRMs  are  not  designed  as 
class  IE  and  do  not  initiate  any  automatic 
plant  trips  during  power  operation. 
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reaetietty< 

low  power  _, , 

refaeUng  intailockai  tba  IBM  nentroa  Ihix 
reactor  SCRAH  the  APm  neutron  flux 
reactor  SCRAH  eontral  rod  Mock 

shutdouMi  Biaigia.  Ihseeeei.  W  shaUuim 
marghi  has  oat  ksaa  isassHfeatBd.  tha  SRMi 
i»  pteelda  eoanpaaaataiy  paolBCtiaK  ai  a 

reactor  SCRAM  dHtof  the  tisMa  eantroi  rod 
is  behig  wUhdraMoa  stoat  tha  88M  k^ 
shocdngiiaks  ssa  raqudsed  to  ha  Maovad 
which  would,  if  aaeaaaaiy.  raault  to  a  aaa- 
cobiBfaiant  nacSse  SCRAM  sianaL  Badadi^ 
the  surveillance  frequency  wj&aot  iabibit  the 
response  of  any  qataai  (ag.  IRMs.  APRMs) 
Ai^^mA  tm.  — <«^».  Ill,  irnnsniiiimB  as  iif  iiii 
acddenL  Faithanaaso.  thia  ptq^osad  TS 
change  doaa  net  inoaasa  the  potMtial  tor 
fuel  faikoes.  or  release  of  laaetar  esolant  or 

niarafoBa.  based  aa  dw  evafawttoB 
daserihad  above,  radadag  the  SRM  chaaoel 
functtonat  teat  sanadtoncabeviancy  daring 
rafiiaHa»  by  elimhiatli^  TS  SR  4S J.bX  does 
not  tovolee  am  petaatial  inidalfng  event  that 
would  oeato  the  pessibtBty  ot  a  new  or 
differaat  Uadoi  acddaaft  hem  aay  acddent 
previously  evaluated. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margto  of 
safety. 

The  proposed  TS  change  invgives  redw±ig 
the  SRM  chaanal  fiinrttonal  teat  surveillance 
frequency^  IhaSRMapfowtoe  no  satoty- 
relatad  functioa  and  aaeaot  aseuoMd  to 
operate  duiiag  aay  dasi^  basis  accident  or 

frequency  udU  aatpreveal  the  SRM 
subsystem  ban  bactianiat  ae  dasiped  to 
pravtoa  aaattOB  flax  laval  taMhcatioB.  Goatrol 
rod  wididraw  blocks,  or  a  reactor  SCRAM.  A 
historkal  assessBMBt  of  aUd  chaaael 
fruutiaaal  teet  data  conatoded  tket  dw 
operability  of  the  SRM  systaB  Witt  aot  be 
aSsctad  Iqr  roduckig  the  siicveiUaace 
frequency.  Monitoiiag  ths  count  rate 
recorded  on  an  SRM  chaoael  ooce  every 
twelve  (12)  hours  during  refueling  sa  required 
by  TS  SR  4.g.2.c.2  verifies  system  operability. 

Therefore,  based  on  the  evaluation 
described  above,  reducing  the  SRM  diannet 
functionel  test  surveillance  frequency  does 
not  b.vohre  a  radactioa  to  e  enrgto  of  ssfety. 

The  NRC  staff  has  reviawcd  the 
licen8bv.'s  analysis  and,  baaed  on  this 
review,  it  appaars  that  the  three 
standards  of  50.92(c)  are  sattofied. 
Therefore;  the  ^flRC  staff  propoaee  to 
detamina  that  die  anendownt  reqoeat 
involves  no  significant  hazards 
coosklBiatkiik 

Lead  Pobtc  Ektcvatcai  Room 
location:  Pottstown  Public  Library,  500 
High  Street  PottaHMHi.  Paaaaylvaida, 
19464. 

Attorney  for  licensee:  \.  W.  Duriiam. 
Sr.,  Senior  V.P.  and  Genual  CooiiBeL 
nriladBlphia  ETectsic  Oompaoiy,  2301 
Maricet  Street.  FtdTadetphia, 
Pennsylvania.  19101 

AEBC  Acyiact  DincteK  ytslttte  R. 
Butler 


Noa.  fiO-Wi  and  00463^  Iteeckk 
GansEBlbif  StaUtiii,  Uilts  1  and  2^ 
M ontgpaiarf  Cmmty,  Ptaaniylvaiiift 

Dsto  of  atimadtuattt  request  Jaamsry 
3f.  1S91 

Desct^ttoit  of  amendment  ngaestf 
The  amendmeni  would  rhm^y  ^ 
Technical  Spadfkatioas  (TSai  to 
expand  the  tasting  tolaraiica  of  th»48G 
volt  mddad  case  dradi  breakBts. 
SectioB  3/4  a4  of  ths  TSa  pacifies  dM 
operability  reqidrements  for  tfio  pfimaiy 
containment  penetration  conductor 
overcurrent  protective  devices. 
Surveillaiice  Requirement  (SRJ  4.8.4.1 
requires  that  aadh  Primacy  Cirntoinmant 
penetration  condaetar  overcureBt 
protectiTe  devics  shown  in  TS  Tli^ie 
3.8.41-1,  "PriaMry  Conlainmsnt 
Penetratiott  Coadoctar  Overanreat 
Protective  Dewks."  skatt  bs 
demonatratad  operable;. 

The  480  volt  htstentaoeoM  mafDstk: 
(IM)  molded  ceae  circuit  braakcts 
function  to  prevent  thermal  degtadatkm 
of  Primary  Containment  elactiieal 
penetrstiaos  by  ptovidiBg  ovetcurient 
protection  for  Ctaas  IE  end  Non-Class 
IE  circidts  passing  through  the  Primary 
Containment  barrier.  Th^e  devicea 
protect  electrical  penetration  assembly 
condactor*  and  seals  from  overheating 
in  the  event  of  orrcrcarrent  conditiaBS. 

The  480  volt  IM  molded  case  circiiit 
breakers  are  the  primary  devices  for 
protecting  electrical  penetration 
assemblies  from  overcurrent  conditions. 
The  IM  dradt  breaker  provides  short 
circuit  protection  only  and  is  designed  to 
instantaneously  open  when  the  current 
through  the  drcidt  is  equivalent  to  or 
greater  than  tiie  carrent  limit  setpointof 
the  breaker,  A  back-up  thermal- 
magnetic  breaker  provides  botit  thermal 
and  overcurrent  protection  and  is 
designed  to  op«i  if  ctirrent  through  the 
penetration  conductors  is  sustained  for 
a  sufficient  period  of  time  to  canse  the 
beek-up  ln-e«ker  to  trip  on  thermal 
overload,  or  to  instantaneously  trip  on 
overcurrent  if  the  primary  IM  breaker 
fails  to  fnnction.  In  addition,  a  thermal 
overioad  heater  Mode  is  located 
downstream  of  the  primary  and  bad(-ap 
circuit  breakers  foradt&tiona} 
penetratios  thermal  overioad  protection. 
These  devices  contain  contacts  iHdch 
open  wtiea  curmt  passing  throu^oi  the 
device  is  sustained  for  a  sufficient 
period  of  time  to  readi  the  temperature 
setpolnt  of  tile  nock. 

The  present  TS  ^  4J.4.1e.2  reqafres 
that  the  instantaaeoBS  element  shaff  be 
tested  by  infecthig  a  carrent  equal  to  db 
20%  of  the  |rfdciq>  vahie  of  the  element 
and  ver^ykig  that  tiie  cJiLuil  breaker 
trips  instantaneously  with  no  Inteutionat 


tune  dn^r.  The  T9  iiiagiieiic  b^  se(lBi| 
tolerance  of  ±  2X1%  was  developed 
under  closely  specffied  ""^t  cantroBad 
conditians  Airtno  fmr-tttr  calibsalioiL 
U8ii«  dda  tolwaaca.  the  aUowabb  trip 
tSH^  IB  tao  naiTow  ior  fisnl  veiifiBalisB 
teslfag  ol  tiw  besahata  becaase  tke  M 
breaker  trip  dtaracteristfcs  caa  be 
greatly  faifhienced  by  stray  magnetic 
fields  Induced  by  steel  enclosures,  test 
equipment,  ot  the  cooduchirs  to  the 
breakers.  Since  extraneous  factois  aca 
more  prevalent  to  the  field,  where  tael 
condiitona  era  net  eaaily  caa  trotted  a 
higher  tfaaa  expected  naaiber  of  IM 
circuit  iHaakers  fail  to  trip  within  the 
allowable  npper  range  cuifeiitiy 
specified  hi  TS  (Le..  setpoint  phis  20X 
tolerance). 

The  National  Electrical  Manafaetatan 
Associatioa  (NEMA)  Standard  AB  2- 
1984.  "Procedures  for  Fkki  bopectkn 
and  PeriotBance  Verificetioa  of  htoUnt 
Case  Cireait  Breakers  Used  hi 
CoBBnercfal  end  btdnstrial 
Appoca  Uuiis,  **  Section  5,  "bistantaneoas 
Overcurrent  TYip  Test,"  recommend  the 
use  of  an  upper  range  tolerance  of  -f 
40%  above  the  design  se^xikit  to  aHow 
for  difierences  between  btctory  end  fieM 
testing  setup  and  oeniktiana.  The 
proposed  change  to  the  TSs  woold 
expand  the  ±  20%  testing  tolerance  for 
die  480  volt  IM  molded  case  circuit 
breaker  ctirrentty  specified  in  the  TSs  to 
permit  the  use  of  a  -2Q%/+40%  testiog 
tolerance. 

Bosw  for  proposed  ao  sigatficaat 
hosatds  ooBsidemtion  determinatitmf 
As  reqairedby  10  CFR  50.91(a);  die 
licensee  has  provided  ito  analyaia  of  th» 
issue  of  no  significant  hazards 
consideration  which  is  presented  beibwt 

1.  The  proposed  change  does  not  involve  a 
stgnificast  increase  in  fte  protwbiltty  or 
consequences  of  an  accident  previonshr 
evahiated. 

The  current  TS  testing  tolerance  of  ±  20% 
is  too  narrow  for  field  verification  testing 
because  these  brealiers  can  be  greatty 
inltnenced  by  stray  magnetic  fields  induced 
by  surrounding  equipment  In  order  to 
perform  IM  m^ed  case  circuit  breaker  Held 
vettficatian  tests,  NEMA  recommends  the  use 
of  an  expanded  npper  range  tolerance  of 
+40%  to  show  for  differences  between 
factory  and  field  testing  setups  and 
conditions. 

The  proposed  expanded  testing  tolerance 
of  -20%/-f-40X  win  be  used  for  field 
verificaticm  purposes  and  will  not  affect  thf 
perfbtmance  or  operation  of  any  safety- 
related  equipment.  The  proposed  tolerance  is 
to  be  used  in  the  same  fashion  as  the  present 
T9  testing  tolerance  (±  20%)  for  determining 
drcnit  braeker  operability.  The  design  trip 
setpoiuta  for  these  circuit  breakers  wilt  not 
be  changed. 

The  proposed  maximum  IM  trip  setting  (Le.. 
the  breaker  setpofat  phis  the  mwximinn 
tolerance  allowed  by  die  proposed  TS 
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dung*.  aMoiMd  440)1)  waa  plottsd  oo  i 
tliii»«Hrmil  cum  lor  Mch  Prinuy 
Caatelmmnl  riflctrical  pwwtntion  oooihictor 
to  vwify  protection  for  auh  conductor  and 
coordination  with  all  upatraaa  protactiva 
davtoaa.  In  all  caaaa,  tha  drcult  braakera 
wara  varifiad  to  trip  bafcra  tha  thaimal  limit 
of  tha  aaaodatad  panatratlon  ooodoctor  ia 
raachad.  Tharafora,  tha  aafaty-ralatad 
fonction  of  dM  400  volt  IM  moldad  cata 
drcuit  breakara  ia  not  affactad  t^  tha 
axpandad  tatting  toleranca  alnca  thaaa 
biMkart  will  contlnna  to  provida  tha  raquirad 
ovaicuiiaut  and  thamal  protactlon  for 
panatratioa  conductora  and  Primary 
Cootalnmant  alactrical  panatratlon  aaala.  Tha 
limarick  Ganoratii^  Statkm  (LCS)  Updatad 
Final  Safaty  Analyala  Raport  (UFSAR). 
Sactiona  a.lAl.12  and  a.lAl.14,  wara 
raviawad  in  making  thia  datermination. 
Tharafora,  ainca  tha  drcult  braakara  will 
cootinufl  to  parform  aa  analysed  in  the 
UFSAR.  neither  the  probability  nor  tha 
oonaequencea  of  an  aoddant  previoualy 
evaluated  will  be  incraaaad. 

In  addition,  the  protection  provided  by  the 
IM  circuit  breakara  waa  not  uaed  in 
evaluating  ayatem  fire  protection  atandarda. 
Therefore,  changing  die  teating  tolerancea  for 
the  400  volt  IM  molded  caae  circuit  breakera 
will  not  increaae  the  probability  or 
conaequencea  of  a  lira. 

2.  The  propoaed  change  doea  not  create  the 
poaaibility  of  a  new  or  different  kind  of 
accident  from  any  aoddant  pravioualy 
evaluated. 

THe  480  volt  IM  molded  caae  circuit 
br       -a  will  continue  to  perform  their  deaign 
liincuon  of  maintaining  Primary  Containment 
hitegrity.  The  aafety-relatad  function  of  the 
drcuit  breakera  will  not  be  affected  by  the 
propoeed  expanded  teating  tolerance  of  -2011/ 
-f  40%  aince  the  drcuit  breakara  will  continue 
to  provide  the  required  penetration  protection 
and  coordination  with  all  upatraom  protective 
devicea  and  downatream  connected  motor 
current  inruah. 

Since  the  circuit  breakera  will  continue  to 
function  aa  analyzed  in  the  UFSAR.  changing 
the  tolerancea  for  in-plant  teating  will  not 
create  the  poaaibility  of  a  new  or  different 
kind  of  accident  previoualy  evaluated. 

X  The  propoaed  change  doea  not  involve  a 
aignificant  reduction  in  a  margin  of 
aafety. 

The  uae  of  the  propoaed  expanded  teating 
tolerance  of  -20%/  -(-  40%  will  not  affect  the 
aafety-related  function  of  the  480  volt  IM 
molded  caae  circuit  breakera  aince  they  will 
atill  perform  their  deaign  function  of 
protecting  penetration  conductora  from 
overcurrent  conditiona  and  Primary 
Containment  electrical  penetration  aeala  from 
thermal  degraoarion.  Penetration 
conductor  protection  and  coordination  with 
all  upatream  protective  devicea  and 
downatream  connected  motor  current  inraah 
won  evaluated  and  found  to  be  acceptable. 

Calculationa  wara  performed  for  each 
penetration  conductor  and  conduded  that  for 
overcurrenta  at  tha  mayimum  jm  trip  aettlng 
(Le..  the  breeker  aetpoint  plua  the  maximum 
tolerance  allowed  by  the  propoaed  TS, 
•t-40%).  the  circuit  breakara  will  trip  befbra 
the  dietnal  limit  of  tha  aaaodatad 
penetration  conductor  ia  raached  thereby. 


providing  the  raquirad  tharmai  protection  for 
the  Primary  Containment  electrical 
penetntloa  aaala.  Thaaa  calculationa  did 
reflect  a  email  reduction  bi  the  protection 
afforded  by  the  drcult  braakara;  however, 
aince  the  uae  of  tha  propoeed  expanded  range 
ia  uaed  for  field  verification  teat^  purpoaea 
only  and  doea  not  involve  a  change  to  the 
breaker  trip  aetpoint.  the  480  volt  IM  molded 
ceae  circuit  breakara  in  coniunction  with 
other  protective  devicea  (e.g.,  back-up 
thermal-magnetic  drcult  breaker,  thermal 
overload  heater  block)  will  continue  to 
prevent  thermal  degradation  of  Primary 
Containment  electrical  penetration  aeala. 

Therefore,  baaed  on  thia  determination,  tha 
propoeed  change  to  expand  tha  480  volt  IM 
molded  caae  circuit  breaker  teating  tolerance 
bom  ±  20%  to  -20%/  -(-40%  of  the  pick  up 
value  of  the  breaker,  doea  not  involve  a 
reduction  in  tha  margin  of  aafety. 

The  NRC  ataff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideratiotL 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street.  Pottstown.  Pennsylvania 
19464. 

Attorney  for  licensee:  J.  W.  Durham. 
Sr.,  Senior  V.P.  and  General  Counsel. 
Philadelphia  Electric  Company,  2301 
Market  Street.  Philadelphia, 
Pennsylvania.  19101 

NRC  Project  Director  Walter  R. 
Butler 

Power  Audiocity  of  die  State  of  New 
York.  Docket  Na  5fr-S33.  James  A. 
FItzPatikk  Nuclear  Power  Plant, 
Oswego,  New  York 

Date  of  amendment  request  January 
16,1991 

Description  of  amendment  request 
The  proposed  amendment  would 
remove  Table  3.7-1,  "Process  Pipeline 
Penetrating  Primary  Containment"  and 
delete  any  references  to  it  from  the 
Technical  Specifications  (TS).  The  table 
is  a  listiag  of  all  isolation  valves  on 
piping  which  penetrate  the  primary 
containment,  corresponding  penetration 
numbers,  the  isolation  signal  which  will 
cause  the  valve  to  close,  the  minimum 
allowable  closing  time  (if  any),  the 
normal  position  of  the  valve,  and 
amplifying  information  for  a  few 
penetrations.  Specifically,  die  proposed 
change  would:  (1)  delete  the  reference  to 
Table  3.7-1  from  the  Liat  of  Tables  on 
page  vi:  (2)  replace  the  tables  and  notes 
on  pages  198  through  209  with  a  note 
stating  that  the  pages  have  been  deleted: 
(3)  delete  references  to  Tables  3.7-1  from 
pages  185  and  186;  and  (4)  include 
appropriate  changes  to  Bases  pages  55, 
56, 192  and  197. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
coiuideration  which  is  presented  below: 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  provided  above  and  has  made 
the  following  determination: 

Operation  of  the  FitxPatrick  plant  in 
accordance  with  the  propoaed  amendment 
doea  not  Involve  a  aignificant  hazarda 
conalderation.  aa  defined  by  10  CFR  50.92. 
aince  it  doea  not 

a.  involve  a  aignificant  incraaae  in  the 
probability  or  conaequencea  of  an    . 
acddent  previoualy  evaluated.  The 
relocation  of  thia  information  from  the 
Technical  Spedficationa  to  tiie  FSAR 
(Final  Safety  Analyaia  Report]  ia  purely 
an  adminiatraUve  change.  It  will  have  no 
effect  on  how  the  plant  ia  maintained  or 
operated  nor  doea  it  alter  the  plant'a. 
deaign.  Federal  regulationa  10  CFR  50.59 
and  10  CFR  50.71  already  contain 
proviaiona  that  require  the  Authority  to 
complete  a  aafety  evaluation  of  any 
changea  to  the  plant,  report  theae 
changea  annually,  and  to  update  the 
FSAR. 

b.  create  the  poaaibility  of  a  new  or 
different  kind  of  acddent  from  any 
acddent  previoualy  evaluated.  The 
relocation  of  the  table  of  containment 
iaolation  valvea  doea  not  involve  either  a 
modification  to  the  plant  or  a  change  in 
the  procedurea  uaed  for  plant  operation. 

c  involve  a  aignificant  raduction  in  a 
margin  of  aafety.  A  aimilar  table  haa 
been  provided  in  the  updated  FItzPatrick 
FSAR.  The  FSAR  ia  reviaed  in 
accordance  with  the  proviaiona  of  10 
CFR  S0.71(e).  Thia  amendment  doea  not 
alter  any  operability  or  aurveillance 
requirementa  currently  in  the  FitzPatrick 
Technical  Spedficationa. 
The  NRC  staff  has  reviewed  and 
agrees  with  the  licensee's  analysis  and, 
based  on  this  review,  it  appears  that  the 
three  standards  of  50.92(c)  are  satisfied 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York, 
Penfleld  Library,  Reference  and 
Documents  Department,  Oswego,  New 
York  13128. 

Attorney  fijr  licensee:  Mr.  Charles  M. 
Pratt  1633  Broadway,  New  York.  New 
York  10019. 

NRC  Project  Director  Robert  A.    - 
Capra 

Public  Setvke  Hectilc  k  Gas  Company. 
Docket  No.  80-271,  Sakm  Genatatiiig 
Statfaio.  Unit  Na  1,  Salem  County,  New 
Jersey 

Date  of  amendment  request  Febniaiy 
1,1991 
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Description  of  uuiei  itiiieu  t  reqaestt 
This  proposed  amenchnent  would  revise 
Salem  Unit  1  Ttebnicat  S^edficatioD. 
4.7.1.5  and  Table  3.S-5  to  allow 
cootiBued  uae  of  an  aigfaft  second  naia 
steam  ieofartka  vabe  (MSIV)  straka 
time  during  the  tBrtfa  faai  eyde. 

Salem  Unit  1  Lkense  Amendment  No. 
112,  deled  July  9, 1980,  approved  tree  of 
an  ei^  aeoond  MSIV  stroke  time  for 
the  nJndi  fnet  cjrcte.  PuMc  Service 
Electric  and  Gas  Qimpany  (PSE&Q 
requested  the  increase  from  five  to  eight 
seconds  in  order  to  allow  plant 
operation  with  a  coadeBsate 
accamoiatkn  condition  ia  die  MSIVs; 
NRC  appfowed  the  reqaest  on  an  interim 
besie  to  eBow  operation  to  proceed 
before  implementation  of  a  sohitian  to 
the  ctmdensate  intiblem. 

The  proposed  extension  of  the 
increaeed  MSIV  dosnre  time  will  allow 
PSEftG  to  establish  a  higher  level  of 
confidence  with  respect  to  the  actions 
planned  for  the  Unit  1  ninth  refueling 
outage,  while  eliminating  the  potential 
for  MSrV  Inoperebtlity  resuhhig  frtim 
premattoe  reinstatement  of  a  five 
second  stroke  time  req  uiremenL 

Baaif  for  proposed  no  significant 
nazards  consideration  determination: 
As  reqnired  by  10  CFR  50.91(a},  the 
licensee  has  provided  its  analysis  of  die 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Thia  pwpeaed  rtange  to  the  Technica! 
Spectficationa: 

1)  Doea  not  irarolve  a  si^uficaat  increaae  in 
the  paohability  or  conaeqpiencea  of  aa 
acddant  pravisualy  evaluated. 

Extenaion  d[  tha  ei^  aacood  MSIV  doaure 
time  haa  no  Itaipact  on  the  initiation  of  any 
accident  or  precursor,  and  does  not  affect  the 
probability  of  any  previously  evaluated 
accident. 

Ia  auppert  of  tlM  proeent  allowable  M9V 
doBore  ttrae  of  eight  aeoaada,  PSESG  and 
Waatinghooaa  avaluated  tha  effeda  of 
increaaed  cloaoe  time  on  Salem'a  UceaaiBg 
baaia  aafety  analyaea.  The  evaluatioa 
demonstrated  that  the  parameten  potentially 
affected  by  MSIV  closure  (core  response, 
containment  pressure,  environmental 
qualification,  offsite  radiological  doee] 
remain  withia  acceptable  limita.  uaing  aa 
MSrV  doaun  time  of  10  aecooda.  lliia 
evaluation  aupporta  tlie  preaent  eight  aecond 
claenre  time  (approved  te  Salem  lAdt  1 
Licenae  Amendment  112,  dated  fdy  9, 1980), 
and  remaiaa  applicable  to  tha  laquaated 
extenaion. 

Diuing  the  Unit  t  ninth  refueling  outage. 

rDCCv  WOI  BRpmimiT  CUllOLUVB  oCnORK  lO 

ptaduA  aeudaiiaatij  acpuautoBoB  la  the 
MSnra  teeraaaing  the  ate  af  *e  heiV 

aiU  haiaaa iiaata  di^iaua  i  atinliiHtf 

wititoat  adaana^  aOactiivMSn/  doaae. 
Adiu^menta  l»  vani  Una  piptag  will  a«n«et 
any  negative  pipe  alopa  andpaevaai 
atagnaHon  of  condenaate. »«»— tat4««  ^yjn  {,e 
inapected  and  repaireon^ephoea  ae  requited. 


in  order  to  reduce  heat  loosea  and  conaeqiient 
condenaate  njiiualion.  Vent  valve  actuators 
wffl  be  npgradact  to  increaae  throat  and 
improve  aeattng  capability  to  prevent  valve 
leakage,  which  may  inhibit  water  drainage  by 
cauaing  a  differential  pressure  acroaa  tfke 
MSIV  piaton.  During  plant  operation,  ayatem 
engineen  will  inspect  insolation  integrity  and 
vaNe  leak  tightness  as  part  of  their  routine 
(several  times  per  week)  system  walkdOwoa. 
These  combined  actions  are  aimed  at 
eliminating  condenaate  accumulation, 
thereby  reducing  MSIV  closure  timea. 

Therefore,  the  proposed  change  will  not 
involve  an  increaae  to  the  conaequencea  of 
any  accident  because  the  Dcenaing  baaia 
aafiety  analyaea  will  continue  to  envdope  the 
Tedmical  Specification  allowabla  MSIV 
closure  lima  of  eight  aecooda  (with  a  two 
second  macgi^ 

2)  Does  not  create  the  possibi&ty  of  a  new 
or  diffierent  kind  of  acddent  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  introduce 
any  new  operatiog  cooiigurationa,  or  change 
to  MSIV  ayatem  deaign  in  any  maanar  thai 
would  create  the  poaaibility  for  a  naw  or 
different  kind  of  accident 

(3)  Doea  not  involva  a  aignificant  reductloa 
in  a  margin  of  aafety. 

Tha  limita  eatabliahad  by  the  prasent  Salem 
licensing  basis  safety  analyses  assure  that  an 
adequate  margin  of  aafety  exiats.  These 
analyaea  aasume  a  10  aeciond  MSIV  closure 
time  (12  aecond  total  ESF  response  time  for 
steam  line  isolation).  Therefore,  the  proposed 
change  to  aUow  an  extension  of  the  eight 
second  MSIV  closure  time  (10  second  ESF 
responee)  doea  not  involve  a  reduction  in  eny 
margin  of  aafety. 

"The  NRC  staff  has  reviewed  the 
licensee's  analyais  and.  based  on  thle 
review,  it  appears  that  the  three 
standards  of  50.9Z(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  foe  licensee:  Mark  }. 
Wetteibahn,  Esquire,  Biahop,  Cook. 
Puree!!  and  Reynolds,  1400  L  Street. 
N.W.,  Washington,  D.C  20005-3502 

NRC  Project  Director  Walter  R 
BuUer 

PubUc  Senko  ElocMa  k  Gaa 
Docket  NokSfrATa.  S^si 
Station,  Uail  Nos.  1  and2.  Sakaa 
Couaty*  New  Jacaey 

Dote  of  auteniiiieiit request  January 
18,1991 

Description  ofatnenwnent  request 
The  proposed  amendments  womd 
resolve  ambiguities  contained  witikin  the 
existing  Tedinical  Speetficatfon  (TSJ 
surveilliance  requirements  for  the 
containment  vpm^  system.  Stwoncaoy, 
changes  are  being  proposed  to 
Surveillance  Requirements  4.6.2.1.C.2 


(Utatt  II  and  4iS.2.1.d.2  [Unit  2)  as 
foITowa: 

Verifying  that  the  spray  addltiva  tank 
eductor  flew  will  be  35  +  3.5  gpm  to 
each  containment  spray  system.  Testing 
may  be  performed  by  measuring  die 
flow  of  bora  ted  water  from  Uie  RWST 
through  the  installed  2-indi  test  line  and 
Valve  CS31;  using  this  test  line  up  with 
the  spray  pump  operating  in  the 
redscak^tkui  made  and  the  RWST  ievct 
at  41  feet  ±  05  feeU  the  measured  flaw 
shall  be  57  gpm  ±  5.7  gpas. 

There  are  two  different  testing 
methode  which  may  be  used  to  verify 
the  specffied  eductor  flow  rate.  The  first 
method  involves  measuring  the  flow  rate 
to  tha  eductor  while  taking  suction  freei 
die  spray  additive  tank  (SAT).  TUa 
metkiad  provides  die  most  diiect  lasaaa 
ol  verif^ng  the  flow  rate  bat  requires 
that  sedlom  hydroxide  (NaOH)  be 
infected  into  Ae  system.  Injection  of 
NaOH  into  the  system  is  an  extremely 
undesirable  action  in  that  it  would  fool 
tha  system  and  require  extensive  clean 
up  following  testing.  AdditionaUy, 
iniectiBg  NaOH  into  die  system  eooU 
result  in  spraying  containment  with 
NaOH  if  an  equipment  malfonctioa  or 
operator  error  were  to  ot:cur. 

The  second  method  uses  a  test  line 
Cram  the  refueling  water  storage  tank 
(RWST)  whkh  ties  into  the  eductor  line 
downatream  dt  the  SAT  isolation  valves. 
This  test  Bne  allows  the  flow  test  to  be 
performed  asing  RWST  water.  The  SAT 
remains  isolated  &om  the  system  and 
NaOH  mjection  is  precluded.  Since 
there  are  elevation  differences  between 
the  SAT  and  RWST.  die  indicated  flow 
rate  during  testing  with  the  flow  froia 
the  RWST  (RWST  at  41  ±  0.5  feet)  moat 
be  57  gpot  -f  lOX  to  ensure  that  tiie  flow 
from  tlw  SAT  wookl  be  35  gpaa  ±  10% 
from  the  SAT.  This  corrriation  is  based 
on  a  Westingfaouse  analsrsis.  The 
validity  of  die  correlation  was  verified 
during  testing  in  December  1980.  ML 
parameters  which  could  affect  the 
results  of  the  correlation  are  the  same 
for  both  Units  1  and  2  and  the 
condation  ie  therefore  applicable  for 
both  units. 

Also  the  proposed  amendments  would 
relocate  Stirveiflance  Requirements 
4.6.2.1.C.2  (Unit  1)  and  4.6.2.1.d  J  (Unit  2) 
fitim  LCO  Z&J2A  to  LCO  3.6.?.  ?..  These 
Surveillances  specify  requirements  for 
flow  rate  testing  of  the  spray  additive 
system  eductors.  When  the  eductor  flow 
jsetiim  is  coadaded  using  the  test  line, 
an  addftionaf  test  is  necessary  to  verify 
that  proper  firrm  exists  in  the  tine 
between  the  SAT  and  the  point  at  which 
the  test  Bne  ties  into  the  eductor  supply 
line.  This  second  test  is  included  under 
Siuveillance  Requirement  4.6.2.2.d.  This 
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proposed  change  will  consolidate  the 
eductor  flow  rate  testing  requirements 
into  one  LCO  for  the  spray  additive 
system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a],  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below. 

The  propoMd  changea  to  the  Salem 
Generating  SUtion  Technical  Spedficetiona: 
1.  Do  not  Involve  ■  •ignificant  incraaM  in 
the  probabiiity  or  consequence*  of  an 
accident  previoualy  evaluated 
A.  Clarification  for  Bxiating  Raquinments 
[The  Salem)  analysia  of  both  ofFaM  and 
control  room  doaea  fbUo%ving  a  LOCA  talca 
credit  for  iodine  removal  by  the  containment 
apray  system.  The  iodine  removal  capability 
of  the  spray  system  la  dependent  on 
maintaining  a  sufficiently  high  pH  in  the 
containment  spray  water  tlirougli  the  uae  of 
NaOH  injection.  Injection  of  35  gpm  ±  10% 
through  tlie  educton  from  the  SAT  maintaina 
tlie  poat  accident  injection  apray  pH  within  a 
range  which  will  ensure  the  capability  of  the 
apray  to  remove  iodine  from  the  containment 
atmoaphere  and  limit  otfsite  and  control  room 
doaea  to  within  10  CFR  Part  100  limita. 
DifTerence*  in  flow  characteriatica  between 
the  test  configuration  and  the  actual 
configuration  have  l>een  considered,  and  the 
test  specified  in  the  proposed  surveillance 
requirement  will  adequately  verify  that  the 
actual  flow  rate  is  witliin  the  specified  limita. 
Since  the  proposed  test  maintains  our  abUity 
to  verify  that  the  accident  analyaia 
aasumptiona  are  being  met,  the  proposed 
change  will  not  increase  the  probability  or 
consequences  of  a  previoualy  analysed 
acddMiL 
B.  Relocation  of  Surveillance  Requirement* 
Moving  Surveillance  Requirements 
4A2.1XJ  (Unit  1)  and  4.8J.l.d.s  (Unit  2)  from 
LCO  S.0.Z1  to  LCO  3AZ2  consolidates  the 
spray  additive  eductor  testing  under  a  single 
LCO.  Theae  surveillance  requirements  are 
intended  to  verify  operabtlity  of  the  eductors, 
and  ainoe  the  educton  are  part  of  the  spray 
additive  aystem.  theae  surveillances  should 
be  Included  aa  part  of  the  LCO  for  the  spray 
additive  system.  The  action  sUtemenU  for 
LCO*  3.6.2.1  and  3.A.2.2  are  IdenUcaL  and  as 
a  result  actiona  required  due  to  failure  to 
meet  the  flow  test  requirements  remain  the 
same.  Baaed  on  the  above  information,  the 
prapoaed  change  will  not  increase  the 
probability  or  consequences  of  a  previoualy 
analysed  acddenL 
2.  Do  not  create  the  poaaibility  of  a  new  or 
different  kind  of  accident  bom  any 
accident  previoualy  evaluated. 
A  Oarificatloa  for  Bxiating  Raquirementa 
The  proposed  change  requires  no 
procedun  or  plant  modificationa.  doe*  not 
alter  the  function  of  any  of  the  affected 
systems,  and  involve*  no  new  mode*  of  plant 
operatioa  As  such,  the  change  will  not  create 
the  poaaibility  of  a  new  or  different  kind  of 
acddent  from  any  accident  previously 
evaluated. 
E  Relocation  of  Surveillance  KequiremenU 
TIm  proposed  change  requires  no 
procedure  or  plant  modifications,  doea  not 


alter  the  function  of  any  of  the  affected 
systems,  and  involves  no  new  modes  of  plant 
operation.  As  such,  the  change  will  not  create 
the  poaaibility  of  a  new  or  different  kind  of 
acddent  from  any  acddent  previoualy 
evaluated. 

S.  Do  not  Involve  a  significant  reduction  in 
a  margin  of  safety. 

A  Qarification  for  Existing  Requirements 

The  existing  test  method  provides  an 
adequate  means  of  verifying  spedfied  flow  to 
the  eductor  as  required  by  the  TS 
Surveillance  requirement  The  surveillance 
teata  still  require  that  we  verify  that  the  limiu 
aaaumed  In  the  accident  analysis  are  being 
maintained.  No  changes  to  saifety  limita  or 
margina  of  aafety  are  created  aa  a  result  of 
this  change.  As  such,  the  proposed  change 
will  not  reduce  a  margin  of  safety. 

B.  Relocation  of  Surveillance  Raquirementa 

Thia  change  moves  a  surveillance 
requirement  from  one  LCO  to  another.  Thia 
relocation  consoUdates  all  spray  additive 
eductor  testing  under  a  single  L,CO  and 
places  the  subject  surveillance  requirement 
with  the  LCO  for  the  system  for  which  it  waa 
intended.  Thia  change  will  not  affect  actions 
required  as  a  reault  of  failure  to  meet  the 
aurvelllance  requirement  No  cbangea  to 
aafety  limita  or  margina  of  safety  are  created 
aa  a  reault  of  thia  change.  As  such,  the 
proposed  change  will  not  reduce  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signiflcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
06079 

Attorney  for  licensee:  Marie  J. 
Wetterfaahn.  Esquire,  Bishop,  Cook, 
Purcell  and  Reynolds,  1400  L  Street. 
N.W..  Washington,  D.C.,  20005-3502 

NRC  Project  Director  Walter  R. 
Butler 

Veimont  Yankee  Nuclear  Power 
Cocporatton.  Docket  Na  50-271  Vermont 
Yankee  Nuclear  Power  Station,  Vernon, 
VennoQt 

Date  of  amendment  request-  January 
15.1991 

Description  of  amendment  request 
The  proposed  amendment  would 
remove  the  valve  position  monitor 
surveillance  from  the  Technical 
Specifications  for  valve  RHR-20  in  the 
low  pressure  coolant  injection  system 
crosstie  line. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  60.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

10  CFR  50.82  state*  that  a  propo*ed 
amendment  will  not  involve  a  significant 


hazard*  conalderation  if  the  propoaed 
amendment  doe*  not:  (i)  involve  a  significant 
Increase  In  the  probability  or  consequences 
of  an  accident  previoualy  evaluated:  or  (11) 
create  the  possibility  of  a  new  or  different  - 
kind  of  accident  from  any  acddent  previously 
evaluated:  or  (ill)  involve  a  algnificant 
reduction  in  a  margin  of  safety. 

The  RHR-20  valve  la  locked  ahut  the  motor 
leada  are  diaconnected.  and  the  keylock 
awltch  ha*  l>een  defeated.  The  propoaed 
change  refera  only  to  the  frequency  of 
aurvelllance  of  the  RHR-20  valve  position 
Indication,  and  therefore,  can  be  conaidered 
administrative.  Aa  auch,  it  does  not  Increase 
the  probability  or  consequence  of  any 
accident  previoualy  evaluated,  nor  does  It 
create  the  poaaibility  of  a  new  or  different 
kind  of  accident  nor  doea  it  involve  any  kind 
of  safety  margin.  Therefore,  the  change  does 
not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92. 

The  staff  was  concerned  about  the 
potential  for  an  unreviewed  event 
should  the  RHR-20  valve  be  in  the  open 
position  during  the  unlikely  occurrence 
of  a  design  basis  accident.  Our 
evaluation  of  this  event  established  that 
the  precautions  taken  by  the  licensee  to 
prevent  this  valve  from  being  opened  or 
being  left  open  during  plant  operations 
were  sufficient  to  conclude  that  a 
significant  safety  hazard  is  not  created 
by  the  removal  of  the  surveillance  of  the 
valve  position  monitor  from  the 
Technical  Specifications,  as  proposed 
by  the  licensee. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposed  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street  Brattleboro,  Vermont  05301. 

Attorney  for  licensee:  John  A.  Ritsher. 
Esquire,  Ropes  and  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110. 

MiC  Project  Director  Richard  H. 
Wessman 

>^rginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Suiry 
Power  Statioii,  Unit  Noe.  1  and  2,  Surry 
County.  Viijinia 

Date  of  amendment  request  June  29, 
1990 

Description  of  amendment  request 
The  proposed  change  would  amend  the 
Technical  Spedflcations  (TS)  for  the 
Surry  Power  Station,  Units  No.  1  and  2. 
Specifically,  the  proposed  change  would 
relocate  the  Radiolc^cal  Effluent  TS 
(RETS)  to  the  Offsite  Dose  Calculation 
Manual  (ODCM)  or  the  Process  Control 
Program  (PCP),  as  appropriate.  The 
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proposed  change  is  in  accordance  with 
the  guidance  provided  in  NRC  Generic 
Letter  (GL)  89-01.  dated  January  31, 1989. 
GL  89-01  stated  that  the  NRC  would 
approve  a  TS  amendment  to  delete 
KETS  if  the  requirements  would  be 
relocated  to  the  ODCM  or  PCP. 

Basis  for  propoaed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  aa  defined 
in  10  CFR  50.92  because  operation  of  Surry 
Units  1  and  2  in  accordance  with  thia  change 
would  not: 

(1)  involve  a  significant  increase  In  the 
probability  or  consequence  of  an 
acddent  previously  evaluated.  This 
change  does  not  alter  the  conditions  or 
aaaumptiona  of  any  accident  analysis. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
acddent  previoualy  identified.  Thia 
change  does  not  alter  the  conditions  or 
aaaumptiona  of  any  acddent  analysis. 
This  is  not  an  actual  hardware  change. 

(3)  involve  a  significant  reduction  in  a 
margin  of  aafety.  This  change  does  not 
alter  the  conditions  or  assumptions  of 
any  accident  analysis.  This  is  not  an 
actual  hardware  change. 

Therefore,  pureuant  to  10  CFR  50.92.  based 
on  the  above  considerations,  it  has  t>een 
determined  that  this  change  does  not  involve 
a  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams. 
Post  Office  Box  1535.  Richmond. 
Virginia  23213. 

NRC  Project  Director  Herbert  N. 
Berkow 

Virginia  Electric  and  Power  Company, 
Docket  Noe.  50-280  and  50-281,  Suiry 
Power  Station,  Unit  Noe.  1  and  2,  Suiry 
County,  A^iginia 

Date  of  amendment  request  January 
31. 1991 

Description  of  amendment  request 
The  proposed  amendments  would  revise 
Sections  4.17.A  and  4.17.B  of  the  Surry 
Power  Station  (SPS),  Units  1  and  2 
Technical  Specifications  (TS)  to 
incorporate  the  guidance  in  the  NRC 
Generic  Letter  90-09.  "Alternate 
Requirements  for  Snubber  Visual 


Inspection  Intervals  and  Corrective 
Actions"  dated  December  11. 199a  The 
existing  SPS  TS  require  that  snubbers 
with  uncovered  fluid  ports  be  declared 
inoperable  for  the  purpose  of 
establishing  the  next  visual  inspection 
interval.  Pursuant  to  the  Generic  Letter 
90-09  guidance,  this  requirement  would 
be  deleted.  The  proposed  revision  would 
permit  those  snubbers  found  with 
uncovered  ports  to  be  tested  by  starting 
in  the  "as-found"  condition  in  the  fully 
extended  tension  mode  since  the  fluid  is 
required  to  be  supplied  to  the  valve 
block  and  cylinder  to  accommodate  the 
snubber  piston  rod  movement  in  the 
tension  direction.  This  test  will  be  a 
complete  cycle  test.  In  addition  to  the 
above  changes,  TS  Sections  4.17.C 
through  4.17.F  and  the  Bases  would  be 
reformatted  to  eliminate  blank  or 
deleted  pages.  Finally,  the  proposed 
changes  would  permit  the  licensee  to 
establish  a  visual  snubber  inspection 
interval  at  Surry,  Unit  1  based  on  the 
recent  inspection  results  obtained 
during  the  October  through  December 
1990  Surry.  Unit  1  refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Vli-ginia  Electric  and  Power  Company  has 
reviewed  the  proposed  changes  against  the 
criteria  of  10  CFR  5a92  and  has  conduded 
that  the  changes  as  proposed  do  not  pose  a 
significant  hazards  consideration. 
Specifically,  the  proposed  Technical 
Specifications  change  provides  a  visual 
inspection  program  consistent  with  the 
guidance  of  the  NRCs  Generic  Letter  90-09, 
"Alternative  Requirements  for  Snubber 
Visual  Inspection  Intervals  and  Corrective 
Actions,"  dated  December  11, 1990.  Thus, 
operation  of  the  Surry  Power  Station  in 
accordance  with  the  proposed  changes  will 
not: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or 
consequences  of  any  accident  or 
malfunction  of  equipment  which  is 
Important  to  safety  and  which  has  been 
evaluated  in  the  [Updated  Final  Safety 
Analyst*  Report].  The  revised  vieual 
snubber  Inspection  program  in 
conjunction  with  the  functional  testing 
program  %vill  continue  to  provide  a  95% 
confidence  level  that  90%  of  the  snubbers 
will  be  operable  at  any  time.  This 
confidence  level  (reliability)  Is 
equivalent  to  that  provided  by  the 
existing  snubber  inspection 
requirements.  Rant  equipment  and 
system  operation  are  not  l>eing  modified 
or  changed. 

2.  Create  the  possibility  of  a  new  or 
different  type  of  accident  from  those 
previously  evaluated  in  the  safety 
analysis  report.  By  maintaining  the  same 
level  of  confidence  (reliability)  with  the 


propoaed  snubber  inspection  program 
there  is  no  impact  on  plant  design  or 
operation.  Therefore,  no  new  acddenta 
could  be  created  from  those  previously 
analyzed  in  the  safety  analysis  report 
3.  Involve  a  significant  reduction  in  the 
margin  of  safety.  No  physical  plant 
modifications,  changes  in  plant 
operations,  or  changes  in  accident 
analysis  assumptions  are  l>eing  made. 
The  proposed  visual  inspection  program 
providea  the  same  level  of  reliability  a* 
the  existing  inspection  requirements. 
Therefore,  the  accident  analysis 
assumption*  remain  bounding  and  safety 
margina  remain  unchanged. 
The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary.  WUliamsbuig. 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq.,  Hunton  and  Williams, 
Post  Office  Box  1535,  Richmond, 
Virginia  23213. 

NRC  Project  Director  Herbert  N. 
Berkow 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397.  Nuclear 
Project  No.  2,  Benton  County, 
Wasliington 

Date  of  amendment  request  August  2, 
1990 

Description  of  amendment  request 
The  proposed  amendment  removes 
values  for  cycle  specific  parameter 
limits  which  change  with  each  core 
reload  from  the  Technical  Specifications 
as  discussed  in  Generic  Letter  88-16, 
"Removal  of  Cycle  Specific  Parameter 
Limits  from  Technical  Specifications," 
and  transfers  the  cycle  specific 
parameter  limits  to  the  Core  Operating 
LimiU  Report  (COLR).  The  COLR  will  be 
developed  for  each  operating  cycle. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  Supply  System  has  reviewed  the 
proposed  Technical  Specifications  changes 
and  concludes  that  they  do  not  involve  an 
unreviewed  aafety  question.  The  Supply 
System  has  also  evaluated  this  request  In 
accordance  with  10  CFR  50.92  and 
determined  that  It  does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
acddent  previoualy  evaluated.  There  la 
no  physical  change  to  the  plant  involved 
in  tills  activity.  Ibe  current  approved 
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b  ipMAc  Hw  mri  lfa&lt> 
I  uw  ivuuucn  opvcniGSiiODV  w  ino 
prapOMoFOOIA  andlOMld  two  low  flow 
potali  pVft  no  S0W  nfM  oofo  Rowj  to 
tiioiOQBOBO  DOW  liiK^R  cmo  pffwrMBd 
u  Figim  t  of  dw  HopoMd  COUL  The 
data  petBit  aAM  axM  iB  dw  WNP4 

pOHRB  WOffO  QB^MDpOO  V^QI  ISO  BOOM 
niKw  BppfV^Wi  IaBlB^VOIU07  VuBBOQ  W 
QWHOp  oiO  OVMf  pOflHB  OH  ^BO  fO(^B09u 

flow  MQH  ewB.  IjF  I 

fla«rpaMa,*«CXMIi 

MCFR  cunw  ia  tuialilaul  wMl  iw  daU 

usadtoaoaM 

The  lanoval  af  iha  < 
operating  UaMa  fraaliM  WNP4  Tacki^cal 
Specificatioaa  kaa  na  hagart  aa  Iha 
probability  of  a  daal^  baaia  aorideat 
ocairrence.  The  qrda-apadfic  ooia  cqwrating 
llmiti  wffl  be  foBowad  in  Iba  opanHon  of 
WNP-2.  The  prepoaad  amsn^aent  ie<)iiliet 
the  same  actions  to  be  taken  aa  wmiKI  be 
taken  if  cufieirt  Tachnical  Specdkattcaa 
Umita  an  anaadad. 

Each  accideat  t^iywk  idJramd  is  Iha 
WNP-2  Final  Safety  Analyala  Rapatt  (FSAR) 
will  be  axaminad  with  nipact  Is  chaaeaa  in 
cyde-depaadaal  paramatera.  which  an 
obtained  from  appOcatioo  of  (be  approved 
reload  design  methodotoglet,  to  ensure  diat 
the  transient  evahiatioB  of  new  reloads  an 
bounded  by  pteTteuaiy  acceptad  aaalysaa. 
This  examination,  which  will  be  perfomad 
par  requirements  of  10  CFR  SOJB,  ensures 
that  future  reloads  will  not  fanrolve  a 
significant  increaae  In  Ifaa  probability  or 
consequences  of  an  acddaat  af  an  afiddent 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
diffierenlkind  of  accident  from  any 
previously  evaluated  There  ia  no  change 
to  (Be  piant  or  the  pranJaaa  of  the 
approved  aafaty  aaalyaia  whoae 
condaatoaa  sttB  apply. 

The  laanwBl  of  the  cirde-spacifk  vadablaa 
haa  ae  inlhwca.  not  deaa  It  ciaB^iJhats  in  any 
way  to  Iha  naaiinn  of  a  saw  ar  (hfiaseia  kind 
of  arcidant,  The  cyda-apedfic  variables  are 
calcalated  osiag  NRC  appravad  -^H"^?  Tlw 
Technical  Spadficatloas  wiU  contlaue  to 
require  operation  artthin  (he  required  core 
operating  Raiits  and  apyitipitale  actions  will 
be  takes  when  or  if  ll^ta  are  exoeaded. 

3.  Create  a  siffrificaat  radactfoo  hitha 
margtai  of  aafety.  The  saaiStB  of  safety 
pcaviouaiy  dafioed  by  the  approved 
Cycle  S  aafaly  analyda  to  adU  apphcahle. 
The  margia  of  salety  ia  Dot  changed 
because  the  action  hare  ia  aa 
administrative  move  of  (he  cycle-specific 
core  (hannal  limits  from  the  TechnJcal 
Spedficatfona  to  the  Core  Operating 
Units  Report 

The  margin  of  safety  presently  ptovided  by 
current  Tedmical  Spedflcatiens  remains 
unchanged  The  propoaad  amaochBant  still 
requires  operation  within  (ha  core  Iknlts  as 
obtained  from  NRC  approved  reload  design 
methodologies  and  appropriate  acdoos  to  be 
taken  when  or  if  Bmlls  are  violated  remain 
unchanged 

Hie  development  of  (ha  Kmlts  for  future 
reloads  wiD  oontinne  to  conlbrm  to  diose 


methods  deacrnad  Ib  NKC  appiuiad 
duiamaHBlhm  In  addUoB.  each  IMuia 
reload  wtt  iBiutro  oaaptathig  a  nfsty 
evakwtioa  la  aeoesdaaaa  wMh  leCPR  lOSB 
to  assure  that  opatatiaa  af  the  aalt  wlthiB  the 
cyrla  spadflc  Haoila  wiB  not  taivolva  a 
signlBcaat  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  It  appears  that  the  three 
standanits  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
detennine  that  the  amencfaaeat  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland.  Washington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esq.,  Winston  ft  Strawn,  1400 
L  Street.  N.W..  Washington,  D.C.  20005- 
3502 

f^C  Project  Director,  James  E.  Dyer 


operaoHKy  renniBa  anaQscted  ana  bo 
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WaahiiSloB  Publk  Pmrw  Supply 
System.  Dockal  Na.  W^V7,  Nvdaar 

1T0|BCI  NO^  Z,  BBUMH  \MUmJt 

Washingtaa 

Date  of  amendment  reqvest:  January 
18,1991 

Deacription  of  amendment  request 
The  proposed  amendment  revises  the 
technical  specifications  regarding 
snubber  Tistial  inspection  intervals  and 
corrective  actions  to  incorporate  the 
recommendations  for  snubber 
inspections  delinaate^d  in  Generic  Letter 
90O9,  "Alternative  Requirements  for 
Snubber  Visual  inspectioa  Intervals  and 
Corrective  ActkaM." 

Basis  for  pmpoeod  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  Its  analysis  of  die 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  Supply  System  has  evaluated  this 
change  request  pet  10  CFR  SOJtZ  and 
determined  that  it  does  not  r^resent  a 
significant  haxard  bacauae  it  does  not 

1.  Involve  a  significant  increaae  in  the 
probability  or  consequencaa  of  an 
acddent  previously  evafaiatad  since  the 
change  preserves  Ae  same  level  of 
confidence  for  snubber  operabQity.  in  a 
large  population,  as  daas  the  present 
snubbat  Inapactioo  arJwwhila.  With  no 
change  in  snubber  oparabdity  confidence 
level  there  ia  no  Increased  possiblBty  for 
snubber  tallura  and  stibsaquent  increase 
in  the  probabfflty  or  consequences  of  an 
acddent  previously  evaluated 

2.  Create  the  poasibHity  of  a  new  or 
different  kind  of  acddent  lh>m  any 
acddent  previously  evaluated  because 
operation  of  the  plant  remains 
unaffected  TUa  change  taitroduces  no 
new  modes  of  operatioo  of  any 
equipment  Nor  doea  It  require  physical 
Boifification  to  the  plant  Because  the 
required  confidence  level  for  snubber 


evi 

3.  Involve  a  sipiifieant  radadioB  ia  a 
maigiB  of  aaiety.  Thla  change,  aa 
recqpiisad  by  the  staff  in  Gaaaric  Latter 
MMM  aad  coiKarrad  with  by  the  Supply 
Sjrsten  does  not  affad  the  required 
confidence  level  of  snubber  operability. 
Therefore,  with  no  reduction  in  snidiber 
operability  no  reduction  in  a  margin  of 
safety  is  credible.  Further, 
implementation  of  the  altamata  schedule 
is  significantly  haneflrial  in  that  it 
reduces  exposure  in  keeping  with 
ALARA  goals  and  allows  lesowces  to  be 
better  utilised  With  inplementatioa  of 
this  change  critical  nanpnwpr  that  would 
be  otharwiaa  ampioysd  in  an  overly 
cxoeaaive  taispactian  program  can  be 
used  OB  other  profacts  havlag  potentially 
more  saialy  signtficanro  to  plant 
opataUoaa.  Pros  thla  standpoint 
fanplenentatioii  of  diis  change  r^Hvsents 
an  anhanoenettt  to  plant  operation. 
The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  a|^>ears  that  the  three 
standards  oS  50J2(c)  are  satisfied. 
Therefore,  the  NRC  staff  pfoposes  to 
determine  tfiat  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library.  055 
Northgate  Street.  Richland.  Washington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esq..  Winston  ft  Strawn.  1400 
L  Street.  N.Wh  Washington.  D.C.  20005- 
3502 
NRC  Pnyect  Director  James  R  Dyer 

Previously  Published  Noticee  of 
Consideration  of  Issuance  of 
AmendsMots  to  Operating  Ucenses  and 
Proposed  No  Slgnfficant  Hazards 
Consideratioa  Detennination  and 
Opportimity  for  Hearing 

The  foBowlng  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individu^  notices  either  because  time 
did  not  aDow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweddy  notice  brts  all  amendments 
issued  or  proposed  to  be  issued 
invohring  no  significant  hazards 
consideration. 

For  details,  see  the  Individual  notice 
in  the  Fedsfal  Baglstw  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 
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Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  5fr414.  Catawba 
Nuclear  Station,  Unite  1  and  2,  York 
Coiuty,  South  Carolina 

Date  of  amendment  request: 
December  21. 1990 

Brief  Description  of  amendment 
request  The  proposed  amendments  to 
the  Technical  Specifications  (TSs) 
would  increase  the  weight  of  ice 
required  to  be  maintained  in  the 
containment  ice  condenser  baskets  to 
account  for  an  extension  of  the  ice 
weighing  surveillance  interval  from  once 
each  9  months  to  once  each  18  months. 
The  minimum  required  weight  of  ice  per 
basket  would  be  increased  &t>m  1218  to 
1273  pounds.  The  increased  surveillance 
interval,  which  is  also  included  in  the 
proposed  amendments,  would  enable 
the  licensee  to  perform  ice  weighing 
coincident  with  refueling  outages  and 
thus  eliminate  the  present  need  for  on- 
line ice  weighing.  The  licensee  is 
concerned  that  on-line  ice  weighing 
could  result  in  the  failure  of  the  ice 
basket  U-bolts  which  secure  the  ice 
baskets  to  their  mounting  bracket 
assemblies.  Associated  changes  to  the 
Bases  are  also  proposed. 

Date  of  publication  of  individual 
notice  in  Federal  Register  January  18, 
1991  (56  FR  2051) 

Expiration  date  of  individual  notice: 
February  19, 1991 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGiiire  Nuclear 
Station,  Unite  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request 
December  19, 1990 

Description  of  amendment  request 
The  proposed  amendments  are  a  change 
for  McGuire  Unit  1  Cycle  7  to  reduce 
fi>om  75%  to  50%  the  number  of  available 
moveable  incore  detector  thimbles 
required  for  the  Moveable  Incore 
Detection  System  to  be  operable,  thus 
allowing  continued  operation  of  Unit  1 
should  the  current  problem  with  sticking 
detector  thimbles  become  worse.  The 
amendment  for  Unit  2  is  only  of  an 
administrative  natiue  because  it  shares 
a  common  Technical  Specification 
docimient  with  Unit  1. 

Date  of  publication  of  individual 
notice /n  Federal  Registen  January  25, 
1991  (56  FR  2957) 

Expiration  date  of  individual  notice: 
February  25, 1991 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 


North  Carolina.  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company. 
Delmarva  Power  and  Light  Ccnnpany, 
and  Atlantic  Qty  Electric  Company, 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Staticm,  Unit  Nos. 
2  and  3,  York  County.  Pennsylvania 

Date  of  amendment  request 
December  17, 1990  as  supplemented  on 
January  22, 1991. 

Brief  description  of  amendment 
request  The  proposed  amendments 
would  revise  the  Technical 
Specifications  (TS)  of  Appendix  A  of  the 
Ucenses  to  revise  Minimum  Critical 
Power  Ratio  (MCPR)  Safety  Limite  since 
the  cores  will  be  reloaded  with  a  new 
fuel  type,  GE8X8NB,  for  Cycle  9 
operation.  The  proposed  amendments 
also  involve  miscellaneous 
administrative  changes. 

niiladelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Unit  Nos. 
2  and  3,  York  County,  Pennsylvania 

Date  of  amendment  request 
December  17, 1990  as  supplemented  on 
January  22, 1991. 

Brief  description  of  amendment 
request  The  proposed  amendmente 
would  revise  the  Technical 
Specifications  (TS)  of  Appendix  A  of  the 
licenses  to  revise  Minimum  Critical 
Power  Ratio  (MCPR)  Safety  Limits  since 
the  cores  will  be  reloaded  with  a  new 
fuel  type,  GE8X8NB.  for  Cycle  9 
operation.  The  proposed  amendments 
also  involve  miscellaneous 
administrative  changes. 

Date  of  publication  of  individual 
notice  in  Federal  Register  February  6, 
1991  (56  FR  4879) 

Expiration  date  of  individual  notice: 
March  8, 1991 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendmente.  The  Commission  has 
determined  for  each  of  these 
amendmente  that  the  appUcation 
complies  with  the  standards  and 
requiremente  of  the  Atomic  Energy  Act 


of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportimity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
v«th  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendmente.  If  the  Commission  has 
prepared  an  enviroiunental  assessment 
under  the  special  circtmistances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment  it  is  so  indicated. 

Boston  Edison  Company,  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusette 

Date  of  application  for  amendment 
February  28, 1986. 

Brief  description  of  amendment  The 
amendment  extends  the  expiration  date 
of  the  license  from  August  26,  2008  to 
June  8,  2012. 

Date  of  issuance:  January  29, 1991 

Effective  date:  January  29, 1991 

Amendment  No.:  134 

Facility  Operating  License  No.  DPR- 
35:  Amendinent  revised  the  License, 

Date  of  initial  notice  in  Federal 
Register.  April  23, 1986  (51  FR  15393) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  January  29, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Plymouth  Public  Library.  11 
North  Street  Plymouth,  Massachusette 
02360. 

Carolina  Power  ft  Light  Company. 
Docket  Na  50-261,  H.  B.  Robinson 
Steam  Electric  Plant  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment 
May  8, 1989,  as  supplemented 
September  20, 1988,  and  September  19, 
1990. 

Brief  description  of  amendment  The 
amendment  changes  the  Technical 
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Spedncsthins  to  (1)  ■en  operabisty  and 
■Bsociatsd  swetOanoB  mjiiireoieuti  for 
batleiy  diat^gen,  (2}  add  provistont  of 
an  action  statement  and  clarify 
surveillanca  requiremanti  related  to  the 
station  batteries,  and  (3)  provide 
editoral  daiificationa  in  Section  3^  and 
4.6.3 

Date  afiaauancec  Fefaruaiy  7. 1901 

i39bct/v»dbter  Pebraary  7.  IWl 

Amendmeat  No.  132 

Fadh'ty  Operating  Uoeime  Ho.  DPR- 
23,  AneiNnKin  fbvims  Ihe  i  ecMncai 
Spedficationa. 

Data  of  initial  notice  in  Plsdarri 
Register.  November  1. 1989  (54  FK  40140) 
and  renoticad  on  November  14, 1990  (55 
Fit  47568] 

The  Canunission's  related  evaluation 
of  tba  amendment  is  cootalned  in  a 
Safety  Evaluation  dated  Pebmaty  7, 
1991. 

No  tiffujicoot  nfliwfua  conudetoUos 
commenls  recerwoit  Ho 

Load  PtMic  Documoat  Room 
location:  Hartavffle  Meaoiial  LIbraiy. 
Home  and  Fifth  Aveanea,  Hartavtile, 
Soufli  CaroRna  29535 

Entetsy  Operatiooa,  loc.  Docket  No.  59- 
SBX  Walairatd  I 
Unit  S,  St  I 


Date  of  amendment  request  July  25, 
1990 

Brj«/  description  of  aaeadmeiU:  Tbe 
aaiandment  revised  the  Technical 
Spedficationa  by  reauiving  the 
surveillance  requirement  for  ^ 
autoasatic  dosure  iateriocks  and  adding 
surveillance  requirements  for  the  open 
permissive  interlocks  and  isolation 
valva  position  alaima  on  tha  shutdown 
cooling  system.  Tha  Novembec  7, 1990 
letter  did  not  change  the  subatance  of 
the  prapoaed  aimrndmant  and  did  not 
affect  the  stafTa  prior  finding  of  no 
aignifif  ant  haaarda  conakiaration. 

Dataofismianoac  |anaaiy  9;  1991 

Effet^ve  date:  |snaary  %  1991 

Amendment  Noj  05 

Facility  Operating  Ucenee  No.  NPF- 
38.  Amendment  revised  ttie  Technical 
Specifications. 

Date  of  initial  notice  in  Fedatal 
Regiatar  Angnat  22. 1990  (89  PR  94389) 
The  CoBimisahm's  talalad  evahntfcia  of 
the  amendment  la  contahiad  hi  a  Safety 
Evaluation  dated  Jawaary  %  1991 

No  tigniftcanl  haiatdt  ooueUefotion 
comments  receimt  Na 

Loefd  PaNic  Doauamd  Room 
location:  University  of  New  Orleana 
Lftirary.  Loajsiana  Cottaodoo.  Lakafront, 
New  Orieana,  Loaislaaa  70122. 


Entergy  Operafloiiat  fBC,  Docket  No.  8^ 
368,  Arkanaaa  Nvdaar  One,  unit  No.  2| 
Popa  County,  Ariranaaa 

Date  afapplhation  for  amendment 
October  17. 1990 

Brief  deecHptioa  of  amendment  Tha 
amawhneat  to  Aikaasaa  Nadear  One, 
UnH  Na  2  (AN02)  Technkal 
Spedficatks  9/4  JA  Hydranfic  Shock 
Suppressors  (SnubberaJL  allows  tha 
cunantly  raqaired  visual  Inapectkin  due 
between  August  8, 1990,  and  February  8^ 
1991,  to  ba  daiayad  until  tha  Mid  of  tha 
1991  RefuaMng  Outage;  in  no  case  later 
than  May  7. 1991. 

Dote  of  issuance:  ]anaary  29, 1991 

Effective  date:  January  29, 1991 

AmeadmeDi  Noj  113 

Facility  Operating  Liceate  No.  NPF-8. 
Amendment  revised  tha  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  28, 1990  (55  FR 
49450]  The  Commission's  related 
evahatkn  of  the  amandssent  is 
contained  in  a  Soiety  Bvabatian  dated 
January  29. 1991. 

No  significant  hatards  considerotion 
comments  received:  Ho. 

Local  PiMic  Doameat  Room 
location:  Toa^faaaon  Library,  Arkanaaa 
Tech  University,  Russellville,  Arkansas 
72801 

Entergy  Operations,  Inc.  Docket  Ne^  89* 
313,  Aikanaaa  Nndaat  Cm.  Unit  Nd  1, 
Pope( 


Date  of  amendment  request  foly  10, 
1990 

Brief  description  of  amendment  ^ne 
amendment  rovlaes  Tecnnicai 
Spedncation  4.7.2  legaiifing  me 
verification  of  proper  oonti^  rod  drive 
patdiing.  Ine  Hmitatlon  of  leas  than  two 
inches  of  control  rod  movement  has 
been  revised  to  enaete  anfRdent  travel 
is  allowed  for  verification  or  problem 
identification,  fai  adcfition,  the 
amendment  more  accuratriy  reflects  Ae 
conditiona  under  which  patch 
verification  is  required. 

Date  of  issuance:  Janoary  24, 1991 

Effective  date:  January  24. 1991 

Amendment  Na:  142 

Facility  Operating  Ucenee  No.  DPR- 
51.  Amendovenl  revlaed  the  Tecbnteal 
Spedficationa. 

Date  of  initial  notice  im  Padsaal 
Register  September  5. 1990  (56  FR 
36341]  The  ConmiIssk)n's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluatioa  dated 
January  24, 1901. 

yW9  signifiamt  ktaunk  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Toaltaaoa  Library,  Arkanaaa 
Tech  UnivarsMy.  Raaaellvitle,  Arkanaaa 
72K1 


Enteigy  Operaoena,  Ibc.«  Dodcat  Noa. 
59-813  and  8M89,  Arkansas  Nnciaer 
One,  Unit  Nee.  1  and  S,  Fapo  CeuBly. 
Arkanaaa 

Dates  of  amendment  requests: 
October  9, 1990,  as  supplemented 
January  21, 1991 

Brief  description  of  amendments:  Ine 
amendments  to  Arkanaaa  Nudear  One, 
Unit  Nos.  1  and  2  (ANO-1  and  ANO-2) 
Technical  Spedfk»tions  delete  spedfic 
references  to  staff  positions  and  Plant 
Safety  Committee  (PSC)  compositions  In 
eadi  units'  Section'0.0,  "Ailmlnlatiatlve 
Controls."  Additionally,  the  amendment 
provide  editorial  changes  and  removal 
of  the  requirement  for  the  PSC  to  levlew 
minor  piifceuiae  changes  mat  nave  no 
safisty  impact  The  January  21, 1991, 
submittal  contained  darlfications  only 
and  cHd  not  alter  the  Intent  of  the  initial 
amendment  reqaesL 

Date  of  issuance:  February  4, 1991 

Effective  date:  30  days  from  ttie  date 
of  issuance 

Amendment  Nosj  143  and  114 

Facility  Operating  License  Nos.  DPR- 
51  andNPF-6.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  iafedeul 
Rei^tac  November  2A,  1999  (56  FR    ' 
46451]  The  Commission's  rriatod 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  4. 1901. 

No  si^ificaat  hazards  coaaidemtioa 
comments  received'  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tedi  University,  Rusaenvme,  Arkanaaa 
72801 


Niagara  Mohawk  1 
Docket  Na  50-229,  Mne  Mile  Point 
Nuclear  Stafien,  UnH  Na  1,  Oswego 
County.  New  York 

Data  of  applicatioD  for  amendment 
June  2a  196a  as  suppkemented  October 
19,1999. 

Brief  description  ofaaaendmeot  Thia 
amendment  revisea  Ihe  Technical 
Spedficattona  to  oonaoUdate  the 
reqairementa  for  suppreaaloa  chambat 
water  level  instrnmentation  hito  ooa 
Technical  Specification. 

Date  ofisammoe:  Pebraary  1. 1991 

f^^Rscrrve  dbte:  Febraavy  1. 1991 

.  Amendment  No.:  122 

Facility  Operating  License  No.  DPR 
63:  Amendatent  revisea  the  Tachiricel 
Specifications. 

Date  of  initial  notice  in  Poderri 
Register;  fammy  10, 1990  (56  PR  986) 
The  Commission's  related  evaluatfon  of 
the  amendment  ia  cositahied  in  a  Safety 
Evalaatieii  dated  Pebraary  1, 199L 


/  VoL  W.  New  84  /  Wrfaadb^  Pdhreay  VkmSk  /  Nottcw  mm 


No  significant  baxaeda  i 
craaaaattracefndi  Ho 

locatPubHc  Docuateat  Saom 
locatfow  leferenca  and  Docnmsnla 
Department  Ftotfieli  Ubcaty.  State 
Uhi^ianity  of  Nsiw  YoA,  Qauregp.  New 
York  13128. 


Looal  Public  Document  Room 
locatioTK  Muexm  PhbBc  Library.  Sdb& 
-  Street.  Adiena,  Ahbama  359U. 


taithelSa 


Date  ofappHcatiaa  for  amandtnent 
June  IZ 1989 

Brief  descriptian  of  amendment  The 
amendment  correeta  Tt^efan  Tbchricaf 
Spedflcatfon  (TTSJ  Tabfe  4.7-t,  Ifnea  a 
and  b,  by  changing  the  vahre  orifice  size 
listed  from  n.95  sqmara  biches  to  12L174 
square  mcAes. 

Date  efwsuancar  Feoruery  4^  1991 

iSj^twiAwdbAR- Pebraary  4, 1991 

AmendktentNbi:  199 

Facility  Operating  License  Nb^  NP^t: 
THe  ansaBdMitf  rwfiaadl  the  TadMcal 
Spedftcationa. 

ZToir  d^nubnf  aeder  0  POdasal 
RegialBR  Aagaat  2Z  19n  (S5  PR  3«3B) 
The  CemmlaaiaB'a  leblad  evahiatien  ef 
the  aanndBKaft  ia  csiMabied  Ha  a  SaiB4y 
EvehwHiw  dsted  PebwMiy  4, 1991. 

No  ugmftLaat  kaaaada  eanaidtaniiBO 
comanenta  caceivaet  No> 

LioalPatiieDaeamaatBaam 
laaatiaa:  Bnnfacd  Pck»  IMar  Lteacy. 
Portland  State  llniaaraii^  9M  &W. 
Harrten  akaai.  PXX  Bbk  list.  Itadaad. 


Temeaaon  VaBsy  Authorily « Docket  No. 
50-28Qi  Browne  Faoy  Nuctaar  Plant,  Gkft 
2,  Limestone  County.  Alabema 

Date  ofapphcatiamfar  aauadmamt 
June  4. 1990  CIS  aa^ 

Bri^daeaiptiomaiamaadBaaat  Tha 
amoidment  levisaa  ^  TochaAcal 
Specificatiana  (T^  te  leplasa  the 
current  reectoa  wates  denaiif'  0IWGU1 
syatefli  hi^  tanparataue  detecikiB 
instrumenla  in  TSTabka  3.2A.  42:A. 
and  3Jr.A.  with  new  taoipeiatuca  loopa. 
The  new  tanpeiafeiia  laopa  ceneisiof 
resistaBca  tampentaca  dateetoes  (^ID^ 
and  analog  ti^  uaita^  In  eddittoB.  tha 
Basaa  aectien  3l2  ie  modified  In  deactiba 
tha  lacationa  of  tha  STDa. 

Data  d/isaooncar  Fabruaiy  OL  190& 

Effective  date:  Febnary  9. 1991.  and 
shall  be  imptemanladwithkiSadaya 

AmaadmeatNaJVXA 

FaciSty  Operating  LiceaaaNeii.DPR- 
52:  Amftndmant  ce^dsad  the  Technical 
Spedficalfona. 

Data  of  initial  notice  in.  Fadnal 
Reglstec  fully  2S.  1990  ^  FE  3Q312i  The 
ComnuaalOn'a  related  evahtation  of  the 
vnendtaient  ia  containad  In  a  Safety 
Evaluatian  dated  Fabcuacy  6. 1091. 

No  a^gptpoant  liaaaixik  eoasidkratiaa 
comments  received:  No 


1990 

Brief  (Ms€nplK>H-  Ofemendnteniei 
Theae  aawwhaanls  pvrisad  (1)TMe 
3.2.a  I  hiHliig  Ceirilkma  for  OpCTaffon 
3.5.B.11,  S18JK1,  d.SJF.l.  iSCt.  ami 
3.6JD11.  and  the  BUeea  aedien  for  &6i>^ 
4i9lD  to  correct  tka  equfpawat 
opeianMy  laquhamciite  for  cwf^n 
systems  when  the  reactor  ia  hi  the  eoM 
shutdown  conditfon.  (2>'Fabte  SJ^V  to 
decrease  &e  awahimm  opeiatiag  power 
level  aKowed  wHb  as  kwperableRFT 
Qialenifsl  freaa  99  percent  to  39  percent 
power,  aiMl  ^  Table  3iZB  to  correct  two 


A»(lr«|f il»aane»rl%hraaiy  7. 1999 

£|9lBdGiwe  dh4p  Phfaauoy  7. 1991 
AmeacknamtNsaLsljDkttUXlMLZ' 
199;  end  Unit  3 -152 

PaaHfyOiKratiagLioBmaaeNaa:. 
DPIMSinPft^aadaPM-Mt 
AnMBdBMBBtB  reviaed  Ike  Tladuitcat 


Mjata  of  MBUtiof  aatice  in  i 
Registec  Jane  27. 1990  (»  FR  31296)  end 
Niwsmbiii  aMa90(5&FR49«ftl)Tha 

Commission's  related  evaluatian  of  the 
Hmendmanta  ia  contained  ia  a  Saiety 
Evaluation  dated  February  7, 1901 

No  significant  bazacde.  ooneidecaUQa 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library.  Soetfr 
Street  Athena.  Alabaaw  35911. 

Tennessee  VaDey  Authoitty.  Pocket  Nok 
50-321.  Seqwi^fah  Nuclaaa  Plent.  UnM  a. 
Hamilton  County,  Tennessee 

Date  of  application  for  amendmeat 
August  31, 1990  (TS  90-11) 

Brief  description  ofannmdUKnt  Thfa 
amendment  revises  the  surveillance 
reqnii  euieuts  (jsrj  on  tne  contanunent 
integrated  leak  rate  test  (ILRT],  or 
Appemfix  J  T^^ie  A  test,  in  Sedfon  9/ 
4.6.1,  Primary  Containment,  of  the 
Sequoyah  Nuclear  Plants  Unit  2. 
Technical  SpedfieatiQna  (TSa^Tha 
revision  to  SR  4.6;J.2.a  deletes  the 
requicement  that  the  th£rd  ILRT  of  each 
10-year  period  must  ba  conducted  (hiring 
tha  shutdown  for  Ae  lO-year  unit 
inservlca  inspection.  This  will  aHow  tha 
third  ILRT  at  UhiT  Z  to  be  conducted  hi 
the  Unit  2  Cycle  5  refiiellDg  outage  and 
the  10-year  inservice  inspectfon  to  be 
conduded  In  the  Unit  2  Cydia  ftrefuel&if 
outage,  fo  addition,  the  TS  Basea  for  thia 
SR  were  revised. 


The 
onthethiadlLRrtttUatt 
Appendbc  J  oClACmPait  S/k.  and 
^^Ikatkn  dated  A^uA  31. 1908 
requBBtad  e».eneaiptiofn  to 
The  ExeaivtiaH  to  Appendw  i 
li»  ahnaa  weialen  to  Ae  TSa  wei 
granted  in  the  atoffa  kaltor  dated 
Jannry29.190L 

This  revision  to  the  Unit  1  TSa  i 
exemptiaa  far  Unit  1  wsarn  Inaed 
stafltotMnlettan 


by  the 


Date  oftseaanee:  jOnuvy  39l  1991 

BffeettiFecnHarjanxMty  2ft  1991 

Amendment  No.:  139 

Facility  Operatmg  Ucenaea  Aisi  IMt- 
79.  Amendment  revised  the  UniA2 
Technical  ^ecificationa. 

Date  of  initial  notice  in  Fedatal 
Regislar  October  17, 1990  (55  PR  42101) 
The  Commission's  related  evahutieir  of 
the  amendment  ia  contained  in  a  Safety 
Evaluation  dated  January  29, 1991 

Av  s^fniffcant  /nfzenn  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street  Chattanooga. 
Tennessee  37402. 

For  further  detailB  with  respect  to  the 
rctifaa  see  (1)  the  applirjatioaa  foe 
amendownta.  (2)  the  smanrimants.  and 
(3)  the  Conmtisaian's  ralated  lattesa. 
Safety  Evaluations  and/or 
Environmental  Assaasmenta  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Conunissionir  Riblic  Dutuiueiit  Room, 
the  Gefanan  BmNsngv  2120  L  Street, 
N.W.,  Washington,  D.C.,  and  at  the  bca) 
pubBrdOraiswt  reoaw  fop  dto 
particular  focflMea  hrvolved.  A  eepy  ef 
items  (9  and  (^  may  be  obtained  apoB 
request  eddressed  to  the  V.S.  Nbefoar 
Regulatory  Commission,  Washingten, 
D.C.  20555.  AttanfieK  Diiacter.  DMsiea 
of  Reactor  Prapada. 

DatoiatfteckwUawbaBylMlthiKtthdiy 
of  February  ttOL. 

For  theNuctear  RegHJatary  Cmi»iMine 
Stev«nA.Vaa|B^ 

a0S€tm.  OrmiMmnofRaactarneiaeU-i/^ 
OfficetsfNaeiaatBaactataes^atiaa 
[Doc  t»-3*ie  Fttad  X-ie-tt  MB  anf 


The  Subcommittee  oa  Ptanning  and 
PTOcedkuas  udlt  hold  a  cbsed  seasioa 
during  a  meeting  on  Mardi  7,.  1991.  5:30 
p jn.,  reoBi  P-42a.  7920  Nnrihik  Aveoaa 
Bethas(h^  MDl  The  Subcommittaa  wdU 
discuss  the  quafifications  of  candidates 


fdanl  Ragbtar  /  Vol  86.  No.  84.  /  Wednesday.  February  2ft  1901  /  Notices 


nominated  for  appointment  to  the 
Committee  and  revisions  to  the 
Subcommittee  assignments. 

Portions  of  the  meeting  will  be  closed 
to  public  attendance  as  necessary  in 
order  to  discuss  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  cleariy  unwarranted 
invasion  of  personal  privacy  (5  U.S.C 
552b(cK6)). 

Further  information  regarding  this 
meeting  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
OfBdaL  Mr.  Raymond  F.  Fraley 
(telephone  301/492-8049]  between  7:30 
a.m.  and  4:15  pjp. 

Dated  February  U.  1901. 

fohnCHoyh. 

Advisory  Committee  Management  Officer. 

(PR  Doc  91-3946  Piled  2-19-91: 8.'46  am] 


MMtmo  Of  Um  MELCOR  PMf  rtovtow 

VUilNINIIM 

Pebniary  11, 1991. 

AOmcv:  Nuclear  Regulatory 

Commission. 

ACTKM:  Notice  of  meeting. 


I  The  MELCOR  Peer  Review 
Committee  will  meet  to  review  the 
technical  adequacy  of  the  MELCOR 
code. 

DATn:  March  4-0. 1991. 
TNM:  8:30  a.m. 

ADomMM:  Sandia  National 
Laboratory,  Building  822.  Room  A, 
Albuquerque,  New  Mexico. 


kTWN  OONTACR 

KB.  Foulds,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555. 

MELCOR  is  a  fully  integrated  severe 
accident  analysis  code  that  has  been 
developed  for  the  U.S.  Nuclear 
Regulatory  Commission  by  Sandia 
National  Laboratories.  Among  the 
targeted  applications  of  the  code  are  its 
use  in  probabilistic  risk  assessment 
studies  to  address  the  perceived  risk 
firom  a  nuclear  plant  and  evaluation  of 
accident  management  strategies. 
MELCOR  development  activities  have 
focused  on  improving  i^ysical  models 
beyond  those  in  precursor  codes, 
flexibility  for  future  mo<Uflcation.  and 
ease  of  use.  MELCOR  is  capable  of 
treating  the  complete  accident  sequence 
from  the  initiating  event  to  the  fission 
product  release. 

The  newest  version  of  MELCOR. 
MELCOR  1  J.  was  released  in  March 


1980.  This  version  has  the  capabilities 
for  modeling  both  boiling  and 
pressurized  water  reactor  plants.  The 
code  has  now  reached  sufficient 
maturity  that  a  number  of  organizations 
in  the  U.S.A.  and  abroad  are  planning  to 
use  the  current  version.  Although  the 
quality  control  and  validation  ^orts  are 
seen  to  be  proceeding  there  is  a  need  to 
have  a  broad  technical  review  by 
recognized  experts  to  determine  or 
confirm  the  technical  adequacy  of  the 
code  for  the  serious  and  complex 
analyses  it  is  expected  to  perform. 

A  peer  review  committee  has  been 
organized  using  recognized  experts  &x>m 
the  national  laboratories,  universities. 
MELCOR  user  community,  and 
independent  contractors.  Meetings  are 
held  to  discuss  and  evaluate  the 
applicability  and  state  of  vaUdation  of 
the  various  MELCOR  phenomenological 
models.  The  meeting  scheduled  for 
March  4-6, 1991,  is  the  fourth  meeting  of 
the  MELCOR  Peer  Review  Committee. 
During  the  course  of  this  fourth  meeting, 
the  Committee  will  focus  on  the  review 
of  BWR  and  F>WR  integral  calculations 
performed  with  MELCOR.  In  addition, 
the  Committee  will  review  MELCOR 
validation  activities  using  integral  test 
data.  Finally,  the  Committee  will  review 
proposed  findings  of  technical  adequacy 
in  the  context  of  a  proposed  set  of 
definitions  and  standards  for  technical 
adequacy. 

Dated  at  RockvUle.  Maryland,  tliit  11  day 
of  February,  1991. 

For  the  U.S.  Nudedar  Regulatory 
CoininiMion. 

Parouk  Btanwila. 

Chief,  Accident  Evaluation  Branch  Division 

of  Systems  Research.  Office  of  Nuclear 

Regulatory  Reeearch. 

[PR  Doa  91-9048  Filed  2-19-91: 8:45  am] 


(DoelMlNa  80-341] 

Dvlfolt  Edtoon  Coj  ConcMMVtion  of 
iiiuanoo  Or  AnMnanMfn  lo  racimy 
OpwatInQ  Uconia  and  Opportunity  for 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43,  issued  to  the  Detroit  Edison 
Company  and  Wolverine  Power  Supply 
Cooperative,  Inc..  (the  Ucensees),  for 
operation  of  Fermi-2  located  in  Monroe 
County,  Michigan. 

The  amendment  would  revise  the 
Technical  Specifications  (TS)  for  the 
Emergency  Equipment  Cooling  Water 


(EECW)  system.  The  action 
requirements  for  an  inoperable  EECW 
system  subsystem  have  been  clarified 
with  regards  to  the  intent  to  allow 
continued  plant  operation  under  certain 
specific  circumstances.  These  specific 
circumstances  are  also  changes  to 
include  verification  of  the  status  of  the 
non-safety  related  cooling  water  system 
which  normally  cools  the  equipment 
which  is  cooled  by  EECW  in  emergency 
situations.  Further,  the  provisions  for 
Operational  Conditions  4  and  5  are 
modified.  These  provisions  have  been 
found  to  be  subject  to  interpretations  in 
an  unnecessarily  restrictive  manner. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  22. 1991,  the  Ucensees  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW.. 
Washington.  DC  20555  and  at  the  Local 
Public  Document  Room  located  Monroe 
County  Library  System,  3700  S.  Custer 
Road.  Monroe.  Michigan  48161.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/or  petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Boanl  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  ri^t  under  the  Act  to  be 


/  Ifai.  I  Jto.  M  /  Wedne0doy,  Prt>nwfY  2Bi  WW  /  fMks»        .  tWB 


madaapatlyla 
nature  ani  aslsal  of 


W< 


the 

aOKt  of  angr  otdar  wUdl  BHjr  be 
enlsf«<l  hi  the  preceedhig  en  the 
peiftioner's  tstwest  Ttw  petitten  shorid 
also  ifleiillly  tse  specMc  sspeetf a}  of  Ine 
subfeet  Blatter  «f  A*  preeaediRg  ae  to 
wmcb  petRfenep  wienes.  tv  ntefvcBe. 
Aay  pcfBon  «^m  has  fflerf  •  petftion  for 
leave  to  hitH  vwie  or  who  hm  been 
MRvNeo  aa  a  party  may  aaHsitf  the 
petitini  wiwovi  re^uosffng  heire  of  Ae 
Board  up  to  Mleeii  (1^  dSys  prior  to  the 
first  pre-hearing  conference  sehedaled 
in  the  proeeeding.  but  SMck  an  ane^ed 
petittoB  BMHt  sattsly  tha  qiecificity 
requirements  described  above. 

Not  later  than  fifteen  (1S>  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding  a  petttkaer 
shall  file  a  supplement  to  the  petitka  to 
intervene  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  m  the  aiatter.  Back  ctwisalnan 
must  oonaist  of  •  spadfic  iraHaiiiir  of 
the  issae  of  lanr  or  fact  to  be  raiaed  or 
ooatravattadL  bi  iHHiwK  tba  petttiraiar 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
stateflwnt  of  die  aReged  fecta  or  expert 
opiisoB  WBicn  support  tnc  con  teii  tlun 
and  on  wnicb  nie  petfttoner  intends  to 
rely  ht  proving  Ae  contentian  at  the 
hearing.  "Fhe  petitioner  nrest  also 
provifie  references  to  tnose  specific 
sources  and  doeawienta  of  vdiieh  Ae 
petitioner  is  aware  and  on  wfiieh  tfte 
petitioner  intends  to  rely  to  eatabfieb 
those  facta  or  expert  opinioa.  I%litiener 
mtiat  praeida  sufEdeitt  ta&nMtioa  to 
show  Aat  a  gcaafaie  diapiMe  exists  wiA 
Ae  applicant  on  a  noteriai  iaaae  ef  law 
or  facL  CdotenkiaDe  shall  be  Itaitted  to 
matters  wiAin  the  scope  of  the 
amendment  under  coaafclaratiOa.  The 
coi^sBtka  BHist  be  one  wbidv  If  prewcn, 
would  entitle  Ae  petitioner  to  reML  A 
petitioner  who  faUs  to  file  socb  a 
suppleaient  whkl  aatisfica  tb«w 
requirements  wiA  respects  to  at  lleast 
one  contention  wil  net  bepeiarftlil  to 
partk^atr  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  Ae  pteccadfag,  sabject  to  maf 
limilBliions  hi  the  order  granting  have  to 
intervene,  and  have  Ae  opportunity  to 
participate  fiitty  in  Ae  cendact  of  A» 
hearing,  hidbdiqg  tbe  opportwrfty  to 
present  evidence  and  cross  examhw 
witnesseft. 

I  Of  lOTYV^  h9  HwC^PWIP'  IBIMf  D©  QVBQ  WTuK 

Ae  Secretary  of  the  CUnmiisBfuii.  U.S. 
Nuclear  Regulatory  Commission, 
wasntngten.  DC  2888^  AttantMnr 
Uockenng  ano  Service  Rancnv.  or  nay 


be  dafliwrail  tn  As  CommJsstou'a  PoMfc 
DocanenC  Reem;  tho  G^Ban  Bdffd!ng> 
2120  L  Skeet,  NW.,  WasMngten.  DC  by 
Ae  above  d»t»  Where  petMone  are 
fihad  Aninr  the  last  19  (10)  days  of  the 
notfee  peiiod.  it  fs  requested  Aat  the 
petitioner  pronrptiy  so  inniiui  the 
Comnrission  by  a  toH-free  telephone  call 
to  Western  Union  at  1-800-325-6000  ^ 
Missouri  1-605-342^^700  J.  TTie  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  feSewmg  message  tufdreased  to 
LB.  Marsh;  petitioner's  name  and 
telephone  munE>er;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
shouM  also  be  sent  to  the  Office  of  Ae 
General  Counsel,  U.S.  hfadear 
Regulatory  Contmiaaiun.  Washington, 
DC  20555.  and  to  lohn  Flynn.  Eat^, 
Detroit  Effiaoo  Compaay.  2000  Second 
Avenue.  Detroit.  Mirkigpit  48228. 
attorney  fox  Detroit  Ediaon  Coatpany. 

Nontimely  filings  of  petitions  for  leawa 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  aeanng  iwb  net  be  enCei  tauied 
aoeeiit  a  cferennuiatton  by  the 
CoRunission,  Ae  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  Aat  the  petition  and/ or  request 
shonM  be  g;ranted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)Cl)(iHvJ  and  2.714[dl. 

If  a  request  for  bearing  ia  received^  Ae 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  tike 
completion  ef  any  reqaired  hearii^  if  it 
publishes  a  furAer  notice  for  paUic 
coannnrt  of  its  intent  to  Btdia  a  no 
significant  hazards  oonaideratien  finding 
in  accordance  wiA  10  CFR  SOSl  and 
5002. 

For  further  details  wiA  respect  to  this 
action,  see  Ae  applicatian  for 
araenAauiil  dated  January  3, 1990, 
which  is  available  for  puUfc  inspection 
at  Ae  Commission's  Public  Document 
Room,  the  Gelman  Building  2120  L 
Street,  NW..  Washington,  DC  20555;  and 
at  the  Monroe  County  Library  Systasi, 
3700  SbuA  Custer  Road,  Manra« 
Michigan  48191. 

DaSsdatBacfcwiHn,  IImjiI^wI,  fciaWfcday 
of  February  1991. 

For  tlie  F^ieleuT  RegalBtoir  QnnndBsion. 
I*. P.  Marao, 

Di'rectat^  Prapsct  r>irw.torfttf  m-U  PrHtian  of 
Reartor  Pnyjects  UT/IV/V^  Office  ofNudaix 
Reactor  Regulation. 

[FR  Doc.  •t-SSsr  Piled  2-19-91:  MS  amj 
aajjNo  coDc  two  oi  h 


SECHRmES  AND  EXCHANGE 
COMMISSION 

IRaL  No.  34-29874;  Rte  Na  4-2811 


Johrt^  

tol 


On  lanuary  24, 1931.  pursuant  to 
section  llA  of  Ae  Securities  Exchange 
Act  ("Acf  7  and  paragraph  (cJtJlpil  of 
Rule  lTAaS-2  Aerennder,  the 
participants  in  Ae  Intezmarket  Tkading 
System  f'System"  or  "PtanT  submitted 
an  amendment  to  Ae  Plan  to  inchide  Ae 
Chicago  Board  Options  Exchange 
("CBOE")  as  a  participant  in  the  Plan. 

BL  P— tjl|lHim  nfttt»  Amwmh^PiitB  fm^ 

t^an  ^ariKipantB  Rauunare 

The  purpose  of  the  proposed 
anwndmpnt  is  to  adnut  the  CBOEaaa 
"Participant"  is  th»  ITS  Plan,  aa  aack 
term  ia  defiaed  in  the  Plan. 

DB.  Imptemeutatiuu  of  Ae  Ameodment 

The  aDwndntent  wss  filed  pi  a—I  to 
para^apb  (cM3Mii)  of  nde  llAaS-a.  Tte 

amendment  became  elective  when 
CBOE  commenced  trading  through  Ae 
System  in  one  or  more  eligible 
securities,  and  is  to  remain  in  effect  so 
long  as  CBOE  continues  to  trade  one  or 
mare  EbgiUe  Sccaritiea. 

rv.  Conuaanta 

The  Conunisaton  received  one 
conBnenr  tetter  fiom  tfie  prenonBl 
Association  of  Setuiitius  Dealers,  faic 
("NASD").»  AlAoo^  Ae  NASD 
executed  Ae  Plan  auieuAiieiit.  it 
submitted  a  fetter  requesting  Ae 
Commission  review  Ae  issue  of 
inchisioB  of  non-Rnle  T9B-3  secsrfties  in 
the  fTS  System  prior  to  takmg  fhral 
action  on  the  present  ITS  Plan 
amendment.  "The  NASD  stated  Aat  since 
its  inclusion  in  the  System  in  1982. 
maricet  makers  have  been  precluded 
from  trading  non-Rule  19c-3  issues 
through  ITS.'  While  the  Cammissinn  ia 
sensitive  to  the  issue  of  whetiier  ITS 
should  be  expanded  to  includft  aon-lSo- 
3  securities^  off-board  restrictions  ate 
not  at  isaae  in  the  pn^osad  Plan 
amendment.  The  Coaunisaien,  therefore; 


>  Sm  iMtwfaMk  {aMph  B.  I 
NASD,  to  Rich«d  C.  BtMdm.  Otaiimau.  SEC> 
dated  January  VB,  199T. 

■  The  TtASD  contemtk  Aat  (fifs  excluafon  of  Bated 
w— W—  mbfMlk  IgygSwirf Ii«iSb|  njuhteBiw 
effecnn^i 

beywtf  tfaa  boaada  of  ■»  «Maaas*'»  I 
Thua,  NASD  mariet  maker*  teeking  equal  acoeai  to 
ITS  facilitlea  are  denied  the  ability  to  Im4»  \ih«m 
Mcuhtiea  in  the  only  na  tiooai  bocWI  i^atm  fadSty 
available  for  the  irading  of  listed  tecuritiea. 
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will  not  addreM  the  Imim  in  the  context 
of  this  filing. 

V.OiMMaakMi 

Hie  CommlMion  hat  determined  to 
approve  the  ITS  Plan  amendment 
because  the  CommiMion  believes 
implementation  of  die  amendment  is 
consistent  wiUi  section  llA  ■  of  the  Act 
and  Rule  llAa3-2  thereunder.  Section 
llA(a)(l)  states  the  general  principle 
that  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure  the  wide 
spread  availability  of  trade  and  quote 
information  to  broker-dealers  and 
investors.  In  addition.  Section  llA  sets 
forth  the  goal  of  assuring  fair 
competition  among  exchanges  as  well  as 
the  linking  of  all  markets  for  qualified 
securities  through  data  processing  and 
communication  facilities.  The  inclusion 
of  CBOE  as  a  participant  in  the  ITS  Plan 
wiU  not  only  enhance  fair  competition 
among  exchange  markets  but  will  be  in 
the  public  interest  and  the  maintenance 
of  fair  and  orderly  markets  by  assuring 
the  availability  to  brokers,  dealers  and 
investors  of  quotations  for  and 
transactions  in  securities  traded  on  the 
CBOE. 

VL  Date  of  Effectiveiiess  of  die 
Proposed  Amendment  Timing  for 
Conunissioa  Actkm 

The  present  amendment  has  become 
effective  pursuant  to  section  llA  of  the 
Act  and  paragraph  (c)(3)(ii)  of  rule 
llAa3-2  thereunder,  becuase  it  is 
concerned  with  the  administration  of  the 
Plan.  At  any  time  within  60  days  of  the 
filing  of  such  amendment,  the 
Commission  may  summarily  abrogate 
the  amendment  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Ad 

Va  SottdtatkMi  of  Commant 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  writh  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20540.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 


may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fiftii  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  the  Participating 
Exchanges.  All  submissions  should  refer 
to  File  No.  4-281  and  should  be 
submitted  by  March  13, 1991. 

For  tlM  Commission,  by  tha  Diviilon  of 
Market  Ragulatlon.  pursuant  to  delegated 
authority,  17  CFR  20a30-3(a)(27). 

Dated  Febniary  12.  igei. 
MoiBaret  H.  McFaiiand. 
Deputy  Secntary. 
[FR  Oo&  91-30B3  FUed  2-19-01;  8:45  am] 


■lSU&C7ak-i(i8S». 


8«lf-lt«gulatory  Organliations; 
AppflesllofW  for  UnltotMl  TrMfloQ 
PrfvlOQM  snd  of  Opportunity  for 
HMTlng;  Cincinnati  Stock  ExctMngo, 
inc. 

February  13. 1901. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchuige  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  die  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  Uie 
following  securities: 
Fabric  Centers  of  America,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-6551) 
Laidlaw,  Inc. 
Class  A  Common  Stock.  No  Par  Value 
(Voting)  (nie  No.  7-6552) 
Laidlaw,  Inc. 
Class  B  Common  Stock.  No  Par  Value 
(File  No.  7-6553) 
Pinelands,  Inc. 
Common  Stock.  $0.01  Par  Value  (File 
Na  7-6554) 
Wheeling-Pittsburgh  Corp. 
Common  Stock.  $0.01  Par  Value  (File 
Na  7-6555) 
Florida  PubUc  Utilities  Co. 
Common  Stock,  tl.50  Par  Value  (File 
Na  7-6556) 
OEA.Inc. 
Common  Stock.  $aiO  Par  Value  (FUe 
Na  7-6557) 
Templeton  Global  Utilities,  Inc. 
Common  Stock.  tOM  Par  Value  (FUe 

Na  7-6558) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  7, 1991. 


written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  makp 
nvritten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  Uiat 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

loaathan  G.  Kats. 

Secretary. 

[FR  Doc  91-3940  Filed  2-19-01: 8:45  am] 
I  oooe  sei«-oi-ii 


8«H4<«gulttory  Organlzationt; 
Applications  for  UnHotod  Trading 
PrtvUsgas  and  of  Opportunity  lor 
Hoaring;  Midwast  Stock  Exchange,  Inc. 

February  13, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 
AlzaCorp. 
Warrants  to  Purchase  Class  A 
Common  Stock  at  $30,  expiring  12/ 
14/93  (File  No.  7-6559) 
Mallard  Coach  Company,  Inc. 
Common  Stock,  101  Par  Value  (File 
No.  7-6560) 
MBNA  Corporation 
Common  Stock.  $.01  Par  Value  (FUe 
Na7-«S61) 
MUestone  Properties.  Inc. 
Common  Stock,  $.01  Par  Value  (Hie 
Na  7-6562) 
Page  America  Croup,  Inc. 
Common  Stock.  $.10  Par  Value  (FUe 
Na  7-6563) 
R)R  Nabisco  Holdings  Corp. 
Common  Stock.  $.01  Par  Value  (FUe 
No.  7-6564) 
International  Ciame  Technology 
Common  Stock.  $.005  Par  Value  (FUe 

Na  7-6566) 
These  securities  are  Usted  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consoUdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  7, 1991. 
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written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC    , 
20549.  FoUowing  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
aU  the  information  avaUable  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  inaintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

[FR  Doc.  91-3950  Filed  2-19-01:^:45  am] 

wu  ma  cone  soio-oi-ii 

[Rel  Na  34-28878;  File  No.  SR-PTC-91-01] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Filing  and 
immediate  Effectiveness  of  a 
Proposed  Rule  Cliange  Relating  to 
Modification  of  Processing  Deadlines 

February  12, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  February  8, 1991,  the 
Participants  Trust  Company  ("PTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  described  in  Items 
I,  II,  and  III  below.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  text  of  the  proposed  nUe  change, 
among  other  things,  modifies  certain 
processing  deadlines  for  the  February 
14, 1991  GNMA  "B"  setUement  date 
("February  Settiement")  and  changes 
the  on-line  system  starting  time  for  8 
a.m.'  to  7  a.m.  and  the  buUc  input 
deadline  from  6  a.m.  to  5  a.m.  (see 
Exhibit  A).  The  proposed  modification 
to  FTC's  February  settlement  processing 
deadline  was  made  pursuant  to  article  6, 
rule  12  of  PTC's  Rules.  An  Important 
Information  Notice,  "PTC  Interim 
Program  to  FacUitate  Timely 


'  AliUnMa  in  this  notice  ate  Eaatero  Time  unleM 
otherwise  noted. 


Settiement,"  was  distributed  to  PTC's 
members  on  January  28, 1991. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  PTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  PTC 
has  prepared  simimaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  certain  operational 
deadlines  and  other  features  affecting 
the  capacity  of  PTC's  automated 
processing  system  in  order  to  facilitate 
timely  settlement  for  the  February 
Settiement.  PTC  proposes  to  shorten  the 
day  preceding  the  February  Settiement 
to  permit  an  earlier  start  of  processing 
necessary  for  the  February  Settiement, 
including  the  earlier  input  of  bulk  data 
and  the  discretionary  refusal  to  process 
bulk  data  received  after  7  a.m.  PTC 
proposes  likewise  to  free  processing 
capacity  by  continuing  to  use  prices 
loaded  the  preceding  day  uidess  there  is 
a  price  change  in  excess  of  1%.  FTC  has 
determined  that  the  use  of  day-old 
prices  poses  less  risk  than  does  the 
stress  on  capacity  from  repricing.  To 
further  limit  demands  on  the  system  by 
consolidating  and  minimizing  the 
nimiber  of  fluids  transactions,  aU 
participants  may  be  required  (for  the 
February  Settiement)  to  pay  or  receive  a 
net  debit  or  credit  as  the  case  may  be, 
of  all  accouints  within  a  master  accoimt. 
PTC  believes  its  participants  and  the 
public  interest  would  be  benefitted  by 
these  efforts  to  relieve  capacity  stress 
and  thus  to  maximize  the  likelihood  of 
timely  settiement  PTC  does  not 
perceive  any  material  adverse  impact  to 
its  participants  from  the  temporary 
modifications  proposed. 

The  basis  for  this  proposed  rule 
change  under  the  Act  is  to  promote  the 
prompt  and  accurate  clearance  and 
settiement  of  securities  transactions 
pursuant  to  section  17A(b)(3)(F)  of  the 
Act. 


B.  Self-Regulatory  Organization'a 

Statement  on  Burden  on  Competition 

PTC  does  not  perceive  that  the 
proposed  rule  change  wiU  have  an 
impact  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

PTC  has  not  solicited,  and  does  not 
intend  to  solicit  comments  on  this 
proposed  rule  change.  PTC  has  not 
received  any  unsolicited  written 
comments  from  participants  or  other 
interested  parties. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  rule  19b-4  since  the 
proposed  rule  change  is  a  change  in  an 
existing  service  that  does  not  adversely 
affect  the  safeguarding  of  securities  or 
funds  in  PTC's  custody  or  control  or  for 
which  it  is  responsible,  and  the 
proposed  rule  change  does  not 
significantiy  affect  the  respective  rights 
or  obligations  of  FTC  or  its  participants. 
At  any  time  within  60  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  writien  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fiftii  Street  NW., 
Washington.  DC  20549.  Copies  of  tiie 
submission,  aU  subsequent  amendments, 
aU  written  statements  with  respect  to 
the  proposed  rule  change  that  are  fUed 
with  the  Commission,  and  aU  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission  . 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
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U.S.C  K2,  wffl  b«  ivrikMelBr 
inspflCuuii  MKi  copytas  '^  ^ik 
Commisaion't  AiUk  Safarancs  Sectioa, 
450  Fifth  Straet  NW,  Wariiingtnn,  DC 
20540.  Copies  of  such  filing  wiU  also  be 


availaUe  for  iaapacttonaad  copying  at 
the  principal  offiioa  of  PTC  AM 

submissions  should  refier  to  File  Na  SR- 
PTC-81-m  and  should  be  submitted  by 
March  13, 1991. 


For 
Market 
aulkari(y. 
MargiMl 
AqpufySaanrtaiy. 


br  Aw  DMsioii  of 

ai  ilalif  liid 


Exhibit  A.— Processing  Deadunes 
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OulQoinQ  Fundi. 
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3:90:50. 
4:15  pm.. 
4:30  PJH... 
5MpjB.. 


9:00  aflt. 
7Ma.nu. 


200:50  pML- 
2:30-^50  p.m_ 


6.-00  p.m._ 


SrtSpjn. 

9:30p.iT<. 
4i)0a-ai. 


&00^4lt 


SiWajit... 
7:00  am... 
340:90..... 
3:30:50  p.* 
4:15  p.m... 
4:X  p.m.... 
5:00  I 
6.^1 


S.O0ain. 
TMam. 
1300:50  pjn. 
I:30.-S09J«. 
4:15  pjn. 
4:30  p.m. 

0:00  pjR. 


[FR  Doc  n-9952  Ffled  S-n^et  8:45  atn] 
aaxoM  coot  aoio-ai-ii 


(IM.  NOl  94-2SS77;  no  Noa.  «MIOC-«»- 
01,SIMISTC-M-»1i 


TfvalCo^Ontor 

RytoCkangMRi 

to  TlMir  Qpsrallna 

On  January  17, 1990  ^dwest  Clearing 
Corporation  f  "MCCl  filed  a  proposed 
nde  change  {ai-MCC-«0-«l)  with  the 
Securities  and  Exdiange  Cominlsaion 
("Commission*^  paraaant  to  aectkn 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  TAct").*  On  Jammy  12. 1990. 
Midwest  SectaWea  lYaat  Conpany 
("MSTC'rfiled  with  «n  Conmiasion  a 
proposed  rule  change  (SK-MSTC-90-01) 
pursuant  to  section  19^1)  of  fte  Act 
On  June  14. 1990.  MCC  and  MSTC 
amended  their  prapoaah  to  add 
procedures  implementing  the  proposed 
rule  changes.*  Notice  of  the  proposals  as 
amended  appeared  is  the  Fadaial 
Register  on  August_1^1990.» 

The  MCC  and  MSTC  proposed  rule 
changes  refiect  enhancements  in  their 
operating  systems  and  services 
available  to  their  paiticlpauts.  Among 
other  things,  the  proposals  will  permit 
MCC  aad  MSTC  to  offer  red  time 
processing  of  securities  transactions, 
enhanced  secartties  processing 
functious,  iiiu  eased  faiqairy  and 
reporting  capabilities,  andM  hour 
processing  of  suuuities  transactions.'* 


*utis.C7a^hxi). 

*  SMAnendiiMnt  t  Id  POalftN.  8R-MCC-«0-m. 
SR-MnC-a»4l.  Mid  {aM  H.  losa 

2S24e  ga%  ja  iaos|.asiii  jiaaaasni 

«  InitlaUy.  MCCi  propoMl  MUbUdMd  ■  -fuUy 
paid  for"  potition.  As  otlfliMUy  KM.  •  hiUy  paid 
for  poaitton  U  ■  fiilly  paid  for  Mcurity  which  hat  not 


This  order  approves  the  MSTC  and 
MCC  proposeid  nile  changes  as 
amended. 

L  Description  of  the  Proposals 

The  proposals  constitute  an  effort  by 
MCC  and  MSTC  to  implement  an 
enhanced  automated  system  for  MCC 
and  MSTC  clearing  and  depository 
service.  MCC  and  MSTC  have  upgraded 
their  mainframe  computer  hardware 
systems  and  have  written  new  software 
programs  that  will  enable  MCC  and 
MSTC  to  operate  the  various  existing 
and  proposed  operational  systems  on  an 
integrated  basic  and  facilitate  various 
proposed  processing  changes.* 


It*  Ha 


b6€n  iDootod  or  <MlwrM  lUMwr  CNS< 
SubM^oaiair.  MOC  Mai  •■  MHidM 
[■iipiiaiiMl  nilt  rtiM^ji  Ihit  iiiala  My  i 
the  "faUy  paid  for  poaitioa."  MCC  la  delating  aU  the 
"faHy  paid  for  posUioR.''  MCC  la  deWtlns  all 
referenoaa  to  the  MIf  paM  far  poaMcMi  bocMae 
MCC  doaa  not  pkn  la  tapfaMa*  tlH  WIr  paid  far 
poaitian  at  thia  bna.  Saa  laMarfraa  i«a»y  Lawit. 
Aaaociate  CounaeL  MCC  MSTC  !•  Batar  Savenon. 
BraDcli  dirat  uhflaiuii  of  Manvst  aosuolion. 
CommiiiioB.  dalad  Aosoal  17,  noo. 

MCC  alao  ptopeoad  MMalir  ta  cfaonga  the  priottty 
allocatiaB  for  ioog  oalua  aaaviUaa  that  are  oufatact 
to  wotganlaatlona  ao  Oiat  aacurMaa  avaflaMa  to 
MvA^  aa  a  raatill  af  oanvanaa  froiB  manroan  with 
ihart  vaiw  CNS  poaBiaBa  aroHld  ha  caadMod  flaat  to 
maaibara  «»lth  a  foog  «alaa  paaMioB  Im  aay  aaourity 
undatgoing  leorganisaUoa  inataod  of  foqg  vahn 
aecuritiaa  not  undergotaig  (aaraairiaatiaa.  MOC 
currawtly  aBocataa  aeoarltlaa  iullxiirtaa  la 
partUpaala' foog  vafaa  paataaoi.  thoB.  if  oaKoaa 
reBMJnfc  ^opaHlL^pal]la'  JoaB  iwiuapoaitiana. 
However.  MCC  daddad  not  to  diange  priority 
traatskant  for  aacority  tMiwriaa.  Priortty  anoootion 

tar  ling  aal art>ai  apianaO^  ungual  nil  iii 

wlUbalkaaiAlaatafaf 


Tharefbra,  MCC  amaniad  the  wk  Ghaofe  ao  that 
priority  troatment  remains  unchanged.  See  letter 
from  Jefbay  Lotria.  AMacMeOonaaaL  MOC  MSTC 
to  Baiar  flu  iiiin.  — each aHat  l»li4iiia  afMaafcat 
Regulaliaa  rmirteaiim.  dated  Ai«Mi  17.  iflsa 

*  MCC  aod  MSTC  WUaaw  that  the  propoaala  win 
provide  fheai  with  tuRhJeirt  opanilloBal  capatiBtty 
to  iaiplaaHHl  ^apaaad  folai*  pneaaaiB 


apaaaa  MMi*  pneaaaing 
IndiMJing  an  Integrated  ayatam  ta  prooeee  both 
bearer  and  regUtered  aecuritiee,  eettleoMnt  el 
transaction  in  aaaia  day  bode,  and  M4M»ur 
proceaaing. 


A.  Real  Time  Processing  of  Securities 
Transactions 

The  proposals  implement  real  time   - 
processing  of  securities  transactions. 
Currently.  MSTC  and  MCC  update 
various  participant  account  positions  12 
times  each  day.  Under  real  time 
processing.  MSTC  will  update 
participants'  accounts  to  reflect  book 
entry  movements,  deliveries,  pledges! 
cash  adjustments,  transfers,  deposits 
and  withdrawals,  as  instructions  are 
received.  MCC  will  prooess  on  a  real 
time  basis  transaction  data  associated 
with  the  antonated  security  loan  and 
pledge  loan  programs  and  participants' 
cash  adjustmenta.*  MCC  and  MSTC  will 
employ  a  firsts  fevt-out  aooounting 
method  to  update  participants' 
accounts.'*  Real  time  processing  will 
allow  a  participant  immediate  use  of 
positions  credited  to  tiie  participant's 
account 

Because  the  MCC  proposal  elimmates 
batch  pFocesaing  and  implements  real 
time  processing.  MCC  prapoees  to 
amend  its  rules  to  eliniBate  the  current 
priorities  for  securities  deposits  and 
withdrawals.*  Under  the  proposal,  MCC 
will  process  security  withdrawals  in  the 
order  requests  are  recdved.  Thus,  MCC 
participants  will  no  longer  need  to 
submit  demand  street  withdrawal 
requests  in  order  to  receive  priority  in 


laoovemeols  Utrough  MSTCe 

intezfacee  will  oontinua  to  ha  receivad  or 

I  in  Iwefva  hataoas  aadi  day.  MBTC  win 
latt 


'  MCC  howavMC  wHI  eaDliane  lacaoaad  aod 
compare  trades  frHa  the  floor  of  the  Midwest  Stock 
Exchange  e  the  end  of  ihe 'day. 

*  Currently,  eecuritiea  withdrawal  raqiiaettaaa 
flBadiaannntJianawilhihalallewii^prieiaiae 
first  to  participanta  having  loan  valaapaeitleasAad 
long  vahia  poeitioaa,  and  aacood.  I>y  participanta 
having  no  poaitioa  or  a  ahoH  poaition  in  liie  aaevrity 
requested. 
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the  allocation  of  deliveries  in  MCCs 
continuous  net  settlement  ("CNS") 
system.  MCCs  proposal  also  Will  allow 
MCC  to  make  CNS  deliveries  on-line 
throughout  the  business  day. 

B.  Enhanced  Securities  Processing 
Functions 

Under  the  proposed  rule  changes, 
MSTC  and  MCC  will  convert  the  present 
sbc  alpha  character  symbol  used  to 
identify  participants  to  the  Financial 
Industry  Number  Standards  ("FINS"),  a 
imique  five  digit  nimiber  widely  used  in 
the  financial  industry  to  identify 
financial  institutions.*  The  proposals 
also  will  allow  MCC  and  MSTC  to 
identify  securities  by  the  Intemationai 
Securities  Identification  Number 
("ISIN").>«  CurrenUy  MCC  and  MSTC 
only  identify  security  issues  using  the 
participant's  designated  by  Committee 
on  Uniform  Securities  Identification 
Procedures  ("CUSEP")  number."  The 


*  FINS  is  currently  used  by  the  Depoeitory  Trust 
Compeny,  Netional  Securities  Qaaring  Corporation, 
and  the  Commission's  Lost  and  Stolen  Securities 
ftogram  aa  a  means  of  identifying  financial 
Institutions  In  eutomated  data  processing  systems. 

'*  The  Group  of  lUrty,  an  independent  non- 
partlaan.  non-profit  organiiatioa  estabiishad  In  1978 
to  study  intsmatlanal  economic  and  financial 
issoas,  recommended  that  each  country  adopt  an 
International  standard  for  securities  numbering  and 
messages  by  1802.  The  Group  of  Thirty 
recommended  implementation  of  the  Intemationai 
Securities  Identiflcation  Number  (ISIN)  for  uae  in  all 
croea  Iwrder  trades.  Group  of  Thirty,  dearance  and 
Settlement  In  the  Worid'a  Securities  Markets, 
(March.  1980). 

ISIN  consists  of  three  components:  a  prefix,  a 
basic  number,  and  a  chedc  digit  The  prefix  is  a  two- 
letter  country  code.  The  basic  number  which 
follows  the  prefix  is  nine  characters  (lotters  and/or 
digits]  In  length.  Wherever  poesible.  this  should  be 
the  existing  national  number  for  the  security. 

>  ■  CUSIP  i*  a  uniform  aecuritiaa  numbering 
system  developed  by  the  Americen  Bankais 
Association  ("ABA").  Identifying  eecuritiee  issues 
by  CUSIP  number  is  the  faidustry  standard  in  the 
United  Sutes. 

Previously,  CUSIP  consisted  of  nine  characters:  a 
t>ase  number  of  lix  digits,  known  at  the  Issuer 
number,  the  sixth  digit  of  which  may  be  alpha  or 
numeric  and  a  tvro  suffix  (either  alpha  or  numeric  or 
both)  known  as  the  issue  number.  The  next 
character  is  a  check  digit  to  1900  the  CUSIP  agency 
board  expanded  CUSIP  to  identify  intemationai 
securities.  The  agency  board  allocated  an  alpha 
character  In  position  one  of  the  CUSIP  number  to 
identify  non-North  American  or  intematiaaal 
securities.  This  is  known  as  a  CUSIP  Intemationai 
Numbering  System  or  "CDMS". 

In  antidpatiott  of  future  needs  of  securities 
markets  woridwide,  the  CUSIP  agency  Iward  has 
further  expanded  the  CUSIP  numbering  system. 
Effective  January,  1001,  CUSIP  will  only  assign  a 
CIN8  ttumtier  to  faitamatioiial  securities  rather  than 
issuing  dooMstic  CUSIP  numbers  for  non-North 
American  sacuritiaa.  Fordier,  effective  January, 
1900,  CUSIP  positions  two  dirongh  five  of  the  CUSIP 
r  number  wrill  be  oonvartad  to  a^the-numatica. 


proposal  will  allow  participants  to 
process  secunties  by  ISIN  in  addition  to 
CUSIP  number. 

MCC  proposes  to  amend  its  rules  to 
establish  a  pledge  loan  program.**  MCC 
proposes  to  establish  a  pledged  jwsition 
and  a  pledgee  account.  The  proposal 
provides  that  MCC  participants  may 
pledge  fully  paid  for  securities  on  the 
books  of  MCC  directly  to  a  participating 
bank.  Currently,  MCC  participants  must 
move  their  MCC  clearing  positions  (now 
called  "general  free"  position)  to  a 
MSTC  depository  position  (now  called 
"segregated"  position)  to  effect  a  pledge 
loan.  MCCs  proposal  will  enable 
participants  to  pledge  their  general  free 
and  available  for  loan  positions  into  the 
accotmt  of  a  participating  bank. 

MCC  and  MSTC  propose  to  automate 
the  pledge,  and  release  from  pledge 
functions  of  their  pledge  loan  programs. 
Under  the  proposals  MCC  and  MSTC 
will  implement  pledge  and  release 
functions  which  will  enable  a 
participant  (pledgor)  to  pledge  or  release 
from  pledge,  via  terminal,  securities  held 
at  MCC  or  MSTC  in  a  pledge  account  as 
locm  collateral.**  Currentiy,  participants 
must  submit  a  form  in  order  to  pledge 
securities  to  a  participating  bank  or 
release  securities  pledged  as  collateral. 
The  proposals  will  automate  the  pledge 
and  release  of  pledged  securities  in 
MSTCs  pledge  loan  program  and  MCCs 
proposed  pledge  loan  program.** 

After  making  loan  arrangements  with 
a  pledgee  bank,  the  participant  will 
submit  an  instruction,  via  terminal,  to 
move  the  securities  from  either  a  MCC 
general  free  or  available  for  loan 
position  or  a  MSTC  segregated  position 
to  the  participant's  MCC  or  MSTC 
pledged  position.  Securities  are  pledged 
by  book  entry  movement  by  reducing 
the  pledgor  participant's  pledged 
position  and  increasing  the  pledgee 
(bank)  participant's  pledgee  account. 
Securities  are  pledged  for  the  account  of 
the  pledgee  bank  at  MCC  and  MSTC 
and  are  subject  to  the  pledgee  bank's 
instructions  for  the  duration  of  pledge. 

The  release  of  the  securities  is 
accompUshed  when  the  participant 
submits  a  release  request  and  the 


'  ■  MCCs  proposed  pledge  loan  program  is  similar 
to  MSTCs  existing  pledge  loan  program.  MCC  will 
require  a  loan  agreement  t>etween  the  participant 
and  the  l>ank  similar  to  MSTCs  existing 
requirements. 

'*  As  noted  above,  MCC  propoees  to  enable 
participants  to  pledge  their  general  free  end 
available  for  loon  poeiUons.  Under  MSTCs  existing 
pledge  loan  program.  MSTC  participants  are  eble  to 
pledge  their  "segrsgated"  poaitions,  (foimariy  called 
"depoeitory  free"  positions). 

'*  The  proposals  will  not  change  any  cxiating 
pledge  loan  requiremanta  or  obligations,  including 
the  loan  agreement  iMtween  the  bank  and  the 
participant 


pledgee  bank  approves  the  request.  The 
release  instruction  will  move  the 
securities  from  the  participant's  pledged 
position  back  to  the  participant's  MCC 
general  free  or  available  for  loan 
position,  or  MSTC  segregated  position. 
The  pledgee  bank  may  reject  the  release 
request  and  the  securities  will  remain  on 
the  books  of  MCC  or  MSTC  in  the 
pledgee  account.  The  pledgee  bank  also 
may  issue  a  demand  instruction  to  take 
possession  of  the  securities.  MCC  or 
MSTC  will  move,  by  book  entry 
movement,  th^  securities  from  the 
pledgee  participant's  accotmt  into  the 
pledgee  (bank)  participant's  MCC 
general  free  or  available  for  loan 
positions  or  MSTC  segregated  position. 

MCC  and  MSTC  propose  to  amend 
their  procedures  to  implement  a  member 
to  member  securities  loan  function. 
CurrenUy,  member  to  member  securities 
loans  are  processed  through  book  entry 
instructions  at  MSTC.**  "The  member  to 
member  loan  function  will  enable 
participants  to  initiate  loans  between 
themselves  or  by  MCC  on  behalf  of 
participants  as  a  separate  member  to 
member  function,  llus  enables 
participants  to  identify  a  book  entry 
movement  as  a  member  to  member  loan 
and  track  that  loan  until  the  securities 
are  returned. 

MSTC  proposes  to  amend  its 
procedures  to  expand  and  add  several 
■functions  that  enhance  the  processing  of 
book  entry  movements.  The  proposal 
will  enable  participants  to  enter  multiple 
Depository  Delivery  Instructions  ("DDF') 
on  one  screen.**  Currently,  a  participant 
can  only  process  one  DDI  per  screen. 
Participants  also  will  be  able  to 
"reclaim"  or  return  received  book  entry 
movements  by  initiating  a  reclaim 
instruction.**  Currentiy,  if  a  participant 
decides  to  rettim  a  book  entry 
movement  the  participant  must  initiate 
a  separate  DDI  instruction. 

MCC  and  MSTC  also  propose  to 
amend  their  procedures  to  expand  the 
Pend,  Advance  Notice  Request  ("ANR"). 
and  Suspend  functions  which  are  used 
to  accept  and  maintain  participants' 
transactions  that  have  been  entered  into 
the  MCC  and  MSTC  securities 
processing  system,  but  are  not  yet  ready 
or  able  to  be  processed. 


>■  A  member  to  member  securities  loan  is  s  loan 
l>etween  two  participants  that  is  transacted  outside 
MCCs  automatic  aecuriUes  loan  program,  and 
which  ii  reflected  in  the  trade  by  trade  system  of 
MCC 

'*  See  Securitiea  Exchange  Act  Releaae  No.  28172 
Ouly  3. 1990).  55  FR  28483. 
'    "  A  participant  might  reclaim  a  security  for 
varioua  reasons.  Two  such  reasoni  are  that  the 
trade  la  unknown  and  that  a  dividend  or  Interest 
payment  record  date  hat  passed  and  a  due  bill  waa 
not  delivered  writh  the  secuhties. 


Fadand  Ea^fitltK  /  Yd.  98.  Na  M  /  Wadneiday.  Fehnary  20.  laM  /  WottoM 


MCC  nd  Nisivi  wH  p8Bd  p-s^,  piece 
in  the  "Pend  Plfe*^  e  parttelpmfe 
tmMecuon  if  s  condMrao  cxiite  fliet 
does  not  sBow  MOC  of  KBTC  to 
process  ne  transectloB.**  A  jwUcIpuil 
iney  enter  en  ANR  tor  praoenlBf  tn  s 
spedned  tBtuie  dele.  MOC  of  MBTC  wfll 
■M  prooees  eocA  veBeeMiQQS  ^**""  uie 
given  dete  errives.  TIm  MOC  and  MSTC 
preposels  wffl  eneMe  pertlcipeiiU  te 

reprioritise  pemfing  liiiwii  IIiiim.  emd 
change  the  dete  of  ANK  < 

The  saspeiwl  f—iaHea  Is  wmm,  A 
trnneecttoo  will  I 
when  a  deivery  Is  i 
inactive  •coe«rt  or  « i 
involved  Intel 
inacthre  or  froMB  i 
is  genafmUy  Bsod  whan  •■  aoooaat  is 
being  dektod  or  a  aeearilf  ia  ahoHt  !•  bo 
mode  faiaiigme.  PteaeaoooMlli  allua  is 
genanUjr  oaed  fliAlk  a  coHpaair  is  beii« 
rartnKtved.  If  the  etatarofa  t 
an  accooBt  is  chaagad  la  | 
tranaactioB  prooaasiaf.  a  ] 
transactian  aatoaMllesAjr  adli  be 
released  far  nfnr  «■■<■■*» 


C  Inquiry  and  Beporth^  Cap(d)Uitie$ 

MCC  and  IdSTC  pM^ooo  Id  mmmI 
their  prooeduree  la  oiqpaBd  paftio^paots' 
inquiry  and  reporting  capabilMaa.  Hie 
proposals  will  provide  Inoraaaod  teqaiiy 
and  reportiiig  capabiU^  by  expaadiiig 
inibaaation  available  to  paitidpaots 
and  enabling  paitidpaiits  to  iaquiss 
aboat  specific  activity,  «4*>s^B>*Bts, 
soWle«ents  and  book  antry 
■aovemants.*"  MCC  aikd  MSTC  propose 

to  Implam^qt  ^^  Mlowiag  ■'MiHn^al 

inquiry  screens:  Net  PoaiOon  aad 
Activity.  Pend/ANR/Siuviead.  I%y/ 
CoUect.  Trade  for  Trade.  Maaaber  to 
Member  Securities  Loan.  Fle4gs  Release 
and  Activity,  and  Expanded  Book  Entry. 

MCC  and  MSTC  propose  to  expand 
participanU'  activi^  iaqulxy  capability 
by  enabling  participanta  lo  view  spedfic 
activity  information  such  as  peods, 
ANRa.  suspends,  pledges,  tdeasea. 
demands  and  stock  splits  of  pledged 
securities.  MCC  and  MSTC  also  propose 
to  allow  participaats  to  iaqalre  into  net 
activity  summoiy  InfnnaaHoa.  The 
proposals  will  enable  participants  to 


'*  A  |Mrtidp«nl'«  twiwcWoB  Bi^  pcud.  br 
•xampla.  If  the  partidpant  baa  not  baa  aHacatad 
H«CNSor<l« 
r  «««aMa  •aoartbntel 


••J 

(May  21 1890).  S5  PR  2naa 

'•Cunaney. 
MCC  Mi  MSTC] 
oombiaa  IwhiwiMi  wgaaJbn  paiOtipi 

acOaWy.    %  il  i    aiiiiili  M<%iik< 

■Bovamanta. 


view  net  secnztties  pesMans  sinnmaiy 
ixifui'Uiatluii  for  MCC  valne,  free,  future 
settlii^  trades,  member  to  member  falls, 
MCC  trade-for-trade  Tails,  p1e(!|gea, 
transfers,  intnnsH.  reoigBBlzation. 
pended.  ANR,  and  suspended  positions 
within  a  specified  account  The 
proposals  will  enable  partidpants  to 
view  net  position  inSormatioa  in  CUSIP/ 
ISIN  number  order  within  an  account; 
transaction  activity  Inlbnaatioo; 
summary  infnnnatioa  for  CMS  aiad 
automatic  security  kian  activity:  Ae  last 
transaction  entered  throogh  the  torminnl 
on  the  current  basiness  d^  saaiaary 
infomation  for  apodal  services  and 
adiustments;  and  apodal  services  and 
adfustmenls  activl^  iafaonatian. 

Canently.  MCC  aad  MSTC  lepoit 
participanli'  not  rlaarii^  settleaMBt 
and  dtyositoiy  aolivit|r  setttemcat 
figures  by  tekfifaoaa.  Hm  praposab  wiU 
expand  a  paitioipaat's  eetliaaient 
inquiry  capability  by  aaablli^ 
participants  lo  view  dnkaat  settleniflBt 
figures  on  boa.  Ratec  partidpaBts  will 
be  able  to  iBfatoo  abo«t  tfaair  aoooants 
for  a  particular  days's  aettlaaaant  figure 
by  aooomt  identiftcattoa.  eecority  type. 
currency  code,'*  aad  sottlemeat  date. 

CoiTently,  a  partidpaat  cannot  inqatre 
about  iitfonnatioa  far  opea  fail 
transactions  for  a  specifii  traded 
secority.  TW  ptepeeuls  will  provide  a 
partidpant  oa  Mae  laqefcy  capability  for 
any  of  its  opea  fafl  tavnsactions. 

MSTC  proposes  to  amend  its 
procedures  to  expand  participants'  book 
entry  inquiry  capability  to  enable  a 
partidpant  to  view  spedfic  information 
regarding  processed  book  entiy 
movements  and  to  provide  more 
detailed  ioforraation  regarding  a 
participant's  book  entiy  moveinents. 
The  MSTC  proposal  also  will  enable  a 
participant  to  inquire  into  spedfic 
member  to  member  loan  information 
which  is  currently  combined  widi  their 
book  entry  information.  In  addition,  a 
partidpant  wffl  be  aUe  to  print  out  a 
record  of  such  transactions  as  well  as 
any  report  generated  by  MCC  or  MSTC 
at  the  partidpants  work  station. 

D.  24-hour  Processing  Capability 

Hie  proposals  wiH  change  the  hours 
of  MCCs  aad  MSTCs  boaiaaas  day." 
Under  the  propoaaia.  MOC  Md  MSTC 
processing  on  their  new  business  day 
will  be^  at  S4I1  p.iB.  and  uuutiuue 


I  MBit 


■M 


*y 


nat  a«*ariHMOC«rf«BIClDl 
cunancjr  ■attlamant  Aceoadhi^.MCC  i 
nnwt  flh  a^r  aMh  fn^aa  artti  *•< 
panMMW  aaeaaa«|M(1|«f  4 

**  MOC%  aad  ItfTCt  oanart  baateaaa  4ay  1»an 
and  from  e  ajs.  throngh  1.15  pjn.  (Cantral  nrna). 


through  ins  the  following  day.** 
However,  prooesring  wffl  not  take  place 
between  8  p.nL  and  0  ajn.** 

Under  the  proposals.  MCC  and  MSTC 
will  process,  on  a  reel  time  basis, 
partidpant  traaaactiaas  from  3:01  p  a. 
to  8  p.m.,  and  then  from  6  a.m.  to  1:15 
p.m.  the  following  day.  Current 
transactlea  cutoff  tiBoe  will  be  applied. 
Traasactiaas  aodetad  pest  their 
designated  catafftlawis  aad  prior  to  S 
p.m.  arffl  be  beU  antil  3:01  pjn.  when 
they  will  be  procaaaed  as  part  of  the 
new  busineas  day. 

The  prapoeed  nde  diangM  also  wiH 
expand  the  tiaia  period  in  wUch  a 
partidpant  may  ealer  aatoauited 
traaaacttoBS  and  inquiries  subautted  via 
terminal  iqput  The  propeaals  wiU 
enable  MSTC  to  accept  partidpant 
instructioas  concerning  book  entry 
movements,  depoaits.  wkhdrawala, 
transfers,  and  inqtiries  from  6  ajn. 
through  8  pjn.  MCC  participants  niSL  be 
able  to  enter  automated  transaction 
data,  assodated  with  the  pledge  and 
member  to  member  loan  processing,  and 
inquiries  from  B  ajn.  tttrongh  8  p.m. 
However,  from  1:15  p.m.  to  3  pjn.  MCC 
and  MSTC  aystams  wfll  be  processing, 
participants'  settlsment  rqmrts  and 
special  adjastasoats  innluding  positioa 
and  mooey  ail|aaiaieuts.  Thoefbre, 
participants  wiH  net  be  able  to  enter 
transactions  or  inquliies  from  1M5  p.m. 
to  3  pjn..  with  the  exception  of  pledge 
asul  release  iraai  pledge  transactiana. 
Partidpaats  m«y  request  through  their 
participaat  aeivice  repeesentativea, 
spedal  adjustments  between  115  p.m. 
and  2:15  pjB. 

E,  OtharCkaagu  t»MOC/ltSTC 
Sywtemu 

MCC  proposes  to  amend  its  rules  to 
establish  a  "negative  balance"  position. 
If  a  participaat  delivers  a  sacionty  which 
is  not  ia  good  delivaraMe  form  or  is 
otherwise  invalid,  the  proposal  would  ■ 
darify  that  MCC  may  return  the  security 
and  debit  the  participanTs  account 
creatiqg  a  "negative  balance."  The 
propoaal  provkles  that  deliveries  or 
deposits  into  the  aooouBt  in  auch 
secorities  skaH  first  be  used  to  eliminate 
the  participant's  negative  balance  and 
thereafter  wiH  be  credited  to  the 
partidpanTs  short  value  poaitioa. 

Ibe  MCC  prapeaal  provides  that  MCC 
may  cause  the  secmittes  to  be  boa^  in 
or  charge  the  acooat  ef  Ike  participant 


*•  AS  Unaa  nlwnd  ia  te  «Ua 
TIma  anlaaa  othandaa  naiad. 


acconiaodala  M^havr  pracaaalag,  MCC  and  MSTC 
do  not  pba  lo  offar  Sl^oar  praoaaaint  at  fliia  aaM. 
Undar  Itia  ptopeaad  nOa  lAiM^ga,  4*  lyalani  wOl 
oparata  troni  S  a  jd.  to  S  pA. 
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with  the  negative  briaBoe.**  MOC  wiB 
charge  a  partidpafit  wMi  a  negative 
balance  130%  of  the  market  vahie  of  the 
security.  MCCs  prapoaal  aba  providas 
that  a  portidpuit's  available  far  loan 
position  will  be  used  to  *i»ipipat«  ibat 
partidpant's  negative  balance  and  short 
value  positions. 

MCC  also  proposes  to  amend  its  nde 
to  provide  that  a  partidpanra  available 
for  loan  position  automafically  wiB  back 
up  the  partidpanf  s  geaereH  free  poeifion 
in  a  securities  issue  when  MCC  attempts 
to  process  a  security  withdrawal  request 
from  that  participant  in  (hat  issue.  A 
participant's  wididrawal  request  «dllbe 
filled  first  by  reduciqg  the  participant's 
general  free  position  and  then.  If 
necessary,  by  decreasii^  iSie 
partidpant's  loqg  value  aad  available 
for  loan  positions. 

MCC  and  IffiTC  prapoae  certain 
definition  changes  to  Aek  ndas.  (kider 
MCCs  rales,  the  torn 'tkw^  baa" 
positions  will  be  lede^ad  as  "geaeral 
free"  positions,  and  laaa  ipee" 
positions  will  be  defined  as  "asaflaUe 
for  loan"  positioBS.  A  gnanrni  ime 
position  is  a  fidly  paid  ioci  or  AiHy 
charged  secniity  which  is  aot  available 
for  loan.  An  availaUa  lar  loaa  paaition 
U  a  fuUy  paid  for  aaaaity  Md^di  the 
participant  has  detarmiaed  la  make 
available  to  MOC  farioema  laBtber 
partidpaats  in  tfie  GNS  oyatom.  Under 
MSTCs  rules,  the  ten  "d^oaitocy  free 
position"  will  be  redefined  as 
"segrogated  positiaa."  A  a^r^ated 
positioQ  means  the  positiaa  of  a 
partidpant  %vitfa  respect  to  secarities 
credited  to  tiw  depcMitoiy  aoooantaf 
such  participant  on  the  books  of  MSTC, 
other  than  securities  in  transfer 
positions.  Further,  MCC  and  MSTC 
propose  to  amend  the  definlllon  alt 
"eligible  securities"  to  provide  tiiat  a 
security  may  be  eligible  Iwt  siA)]ect  to 
restrioSons.** 

MOC  md  MSTC  yrapaee  to  amend 
their  procedures  to  autoaute  Mfag  for 
services.  Cutrently,  bOtog  is  perfomed 
manually.  The  aiileiaatod  bflfiag 
function  win  en^jle  MCC  aad  MSTC  to 
perform  this  ^■'"■'''iw  tmom  «fificieat|y. 


•  •  MCCa  poca^tna  pmMa  «at  MOC  «a 

noU^  «ia  pmHtiput^m  thafUUetpMtaMliaitr 
report  that  a  negativa  tHlanoa  ««a  caaaAad  and '&a 
raaaoB  for  Aa  poaitiaa  dbanga.  MCC  wfll  Miit  Ilia 
partldpant't  posUlaa,ataaiHnavaia«asaOaa 
balance  wa»  craa  tad.  130ft  of  (ha  valaa  af  Iha 
potlHan.  MCC  «will  aaMttMate  Wbw.^««h  Ihe 
partidpant  until  the  smgMm  poaUten  la  laaaJvad 
MCC  will  credit  the  partdpaflTa  aoooantihe  vdue 
of! 

returaadl 

similar  procMkvaa  aae»rill^i  'B* 
balance  iMMWan. 

■*  Forexanipla,MCC  and  MSTC  a^  raatdd  a 
aaonty  n  maOwiwiiiaontwaei  a  ttadlAgtiWIlln 


Theproposals  will  allow  MCC  and 
MSTC  paiUclpaufls  to  1in|alia  about  meir 
bllis  aad  ntsw  oiose  ulHs  were 
calculated.  The  MCC  andlffiTC 
proposalsalso  wffl  automata  their 
inveutoiji  contrcl  and  transfer  functions. 

MSTC  proposes  to  amend  its 
procedures  to  automate  Ae  mdeiwiiihig 
dietnbutioR  process.  Gnrrent^,  MSTC 
performs  undeiwrittng  ^trfbtAon 
manudly  by  sabmHtfng  a  ticket  to  be 
processed  dvoa^  key  pwBoh  data 
processing.  The  proposal  wil  eMndnate 
MSTCs  need  to  fill  out  and  suboM 
tickets  sad  faring  the  aaderwiMi^ 
process  into  an  automated  aaviroanent 
MSTCs  processing  of  underwiitiags  wiH 
be  peiiamed  oa  a  eaal  Haie  basis. 

n.  Discussion 

Seotkm  17A  of  «»  Act  directs  tba 
Commission  to  establish  a  aaSe  aad 
effident  natioaalolearaace  aad 
settlement  pytoBL"  ia  eaactiqg  section 
17A  of  the  Act,  ConpoM  feuad  thtf  new 
data  prooesaiqg and  i  iMaaiiiiiii  aliiwM 
tedudques  create  the  opportunity  far 
more  efficient  affective,  aad  safe 
procedures  far  daaraace  and 
settlement."  Specifically,  sections 
17A(bHS)  (AJ  and  (F)  of  the  Act  require 
a  clearing  agency  be  ocgaaized  end  its 
rules  be  designed  to  prnasote.  ameqg 
other  thii^ik  the  proaipt  aad  aoourato 
clearance  aad  aettfassaat  of  securities 
transactMsu  md  Ihe  snfrpiardii^ 
securitias  and  faads  wflhin  its  custody 
or  oootrd  or  far  swhioh  it  Is 
responsible."  As  discussed  bdow.  the 
ComoaisMon  believes  diet  tbe  pn^oaab 
furthers  these  foris. 

The  proposals  oviil  allow  MOC  md 
MSTC  to  process  partidpants' 
traasaotions  onaa  aa  tiae^  reel  tuiie 
basis  rather  tiian  aaiag  the  balch 
method  of  securities  piocessiag. 
Inqtlnaentation  of  to^  tiase  processing 
will  reduce  the  time  and  cost  iavolved  ia 
processing  t^artidpants'  transactions 
and  will  allow  nai*i''ipnnt»  immediate 
use  of  positions  credited  to  their 
accounts.  Further,  by  processing 
transactions  on  a  real  time  basis,  MCC 
and  MSTC  will  make  information  more 
readily  available  to  partidpants  and, 
therefore,  will  likely  improve 
partidpauts'  ability  to  monitor  their 
exposure  on  a  daily  intra-day  basis  and 
consequently  ascertain  tiielr  payment 
and  delivery  oUigatioas  an  a  tine^ 
basis.  Thus  real  time  processing  of 
partidpant  transactions  baA/ea  the 
goals  of  aeotioB  17A  by  iamiriiiing 
efficieapy  aad  cadadng  ddcs  in  ^ 


dearance  and  settlement  of  securities 
transacfflons. 

Under  the  MOC  and  MSTC  proposals 
several  paffidpanti'  transactions  wiU  be 
automated,  Indutling  pledge  and  release 
of  pledge  securities,  member  to  member 
securities  loan,  and  pend.  AML  aad 
suspend  fiinctians.  By  improving 
autoBiation  in  securities  processiagi  the 
proposals  wiB  improve  efficiency  and 
reduce  risks  to  maiket  participants 
Thus  the  proposals  fiir^ier  the  goal  of 
perfectipg  the  merhaniam  of  a  national 
system  lor  the  prompt  and  accurate 
dearaace  and  tpttli*ppat  of  securities 
transactions  rNationid  System"]. 

The  proposals  will  anable  partidpaats 
to  be  identified  by  FINS  and  will  enable 
sectxrities  to  be  identified  by  ISIN  as 
well  as  CUSIP.  These  WentiFicalinn 
numbering  systems  are  used  widely 
throughout  the  finandal  industiy 
including  other  registered  dearii\g 
agencies.  This  is  consistent  wMi  the 
statutaiy  goals  of  developing  vdfom 
standards  and  procedares  fair  dearance 
and  settlement  as  set  forth  ia  section 
17A. 

The  piupusais  wS  improve 
partidpants'  inquiry  and  reporting 
cabilitiesAs  noted  eSwve,  improved 
inquiry  and  reporting  capabiities  is 
consistent  with  section  17A  of  the  Ad 
by  improving  the  safeguarding  «f 
securities  a»<^  fn^fi"  infToaaiM  t])e 
availability  of  tJaely  infennation  to 
partidpants  in  the  settlejaent  process 
conceniiqg  payment  and  delivery 
obligations  wdl  tadlitatf  both  tbe  timely 
delivery  of  securities  and  the  paynsnt 
for  ihose  securities. 

MCC  and  MSTC  believe  that  the 
proposed  rule  changes  un  designed  and 
implemeoted  to  cosaply  mrith  tlwir 
obligations  to  have  the  capacity  to 
promote  prompt  and  accurate  clearance 
and  eettlemeat  of  securities 
transactions.  According  to  MCC  aad 
MSTC  the  proposals  will  increase  their 
compirter  capaiily.  Has  increased 
capacity  will  allow  MCC  to  process  both 
bearer  and  registered  securities  and  will 
allow  MSTC  to  automate  the  seoaities 
transfer  process.  According  to  MOC  and 
MSTC  their  upgraded  aaiafranw 
uoa|Mter  hardware  eystom  bos  the 
capadty  to  process  approodatatriy 
18,910  transactioes  per  boaE.**>  Sinoe 
MCC  aad  MSTC  estimate  tiiat  tbe 
proposed  nile  changes  wiH  reqtrire 
processing  of  approxiraafiey  10,000 
trmsactiain  per  fatntr  during  peak  times, 
MCC  and  MSTC  expect  the  new 
mainframe  computer  to  have  almost 
doiMe  the  estimated  retjuired  capadty. 


»*  i5U.se  J 
"wUACma^^MICi. 

"  U  VAC  USq  l(bKS)  {A],  fF). 


*<Saa  letter  fnojef&ajr  Lewis.  Aaaeciata 
Cosnacl  MCC  MSTC  at^pra  note  %. 
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MCC  and  MSTC  will  continue  to 
conduct  system  capacity  analysis, 
taking  into  account  projected  growth, 
new  services,  and  enhancements,  and 
Implement  additional  system  upgrades 
as  they  are  needed. 

DLCoochnioo 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposals  are 
consistent  with  the  requirements  of  the 
Act  particularly  section  17A  of  the  Act 
and  the  rules  thereunder. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  changes 
(File  Nob.  SR-MCC-OO-Ol)  be,  and 
hereby  are,  approved. 

For  the  CommiMion.  by  the  Diviaion  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated  February  12. 1901. 
Mafgarat  R  McFailaod. 
Deputy  Secretary. 
[FR  Do&  91-3957  Filed  2-19-01: 8:45  am] 


SalMtaguiatory  Organlzatioiw; 
Appfleatioiw  for  Untetad  Trading 
PrtvflsQM  and  of  Opportunity  tar 
HMrtng;  Pacific  Stock  Exchanga. 


Ii 

February  13, 1901. 

The  above  named  national  securities 
exchange  has  filed  epplications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 
Cabletron  Systems,  Inc. 
Common  Stock,  ioi  Par  Value  (File 
No.  7-6534) 
MBNA  Corp. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-6535) 
Alza  Corp. 
Warrants  expiring  12/14/1983  (File 
Na  7-6536) 
AmBase  Corporation 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-6537) 
American  Exploration  Co. 
Common  Stock.  105  Par  Value  (File 
No.  7-6536) 
Bio-Electro  Systems.  Inc. 
Class  A  Common  Stodc  $.01  Par 
Value  (File  No.  7-6539) 
C&S/Sovran  Corp. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-6540) 
EMC  Corp. 
Common  Stock.  $4n  Par  Value  (File 
No.  7-6541) 
Laidlaw,  Inc. 
Class  B,  Common  Stock.  No  Par  Value 


(File  No.  7-«542) 
Lomas  Mortgage  Securities  Fund.  Inc. 

Common  Stock.  101  Par  Value  (File 
No.  7-6643) 
Metro  Mobile  CTS,  Inc 

Qass  A,  Common  Stock.  103  Vi  Par 
Value  (FUe  No.  7-6544) 
Metro  Mobile  CTS,  Inc. 

Qass  E  Non- Voting  Common  Stock. 
103  Vi  Par  Value  (FUe  No.  7-6545) 
RJR  Nabisco  Holdings  Corporation 

Common  Stock.  101  Par  Value  (File 
No.  7-6646) 
Sanifilllnc. 

Common  Stock.  101  Par  Value  (File 
No.  7-6547) 
Urcarco,  Inc 

Common  Stock.  101  Par  Value  (File 
No.  7-6548) 
Venture  Stores,  Inc. 

Common  Stock.  $1.00  Par  Value  (File 
No.  7-6549) 
Wheelabrator  Technologies 

New  Common  Stock,  101  Par  Value 
(File  No.  7-6550) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  7. 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  6th  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  ui>on  all 
the  Information  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathaa  G.  Kats. 

Secretary. 

[FR  Doc  01-3951  Filed  2-10-01: 8:45  am] 

■NXNte  coot  sei«-si-ii 


(ReL  Na  IC-17W7;  t^^^vn] 

Capitol  Straat  Corp..  at  aL;  Application 

February  12. 1901. 

AOINCV:  Securities  and  Exchange 
Commission  ("SEC  or  "Commission"). 
ACnON:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act^. 


A^mCANTS:  Capitol  Street  Corporation 
("Capitol")  and  Galaxie  Corporation 
("Galaxie"). 

aauvANT  ACT  stcnoNS:  Exemption 
requested  under  section  6(c)  of  the  Act 

•UMMARV  OP  APPUCATKM:  Applicanto 
seek  a  conditional  order  to  exempt 
Capitol  from  all  of  the  provisions  of  the 
Act  other  than  sections  9, 17(a).  17(d) 
(except  to  the  extent  necessary  to 
reduce  the  number  of  Captiol 
shareholders  who  beneficially  own  its 
shares  to  100  or  fewer),  17(e),  36,  and  37 
and  rule  17f-2  thereunder  until  June  30. 
1991.  Applicants  obtained  substantially 
identical  relief  as  that  currently 
requested  in  a  prior  order  that  expired 
on  December  31. 1990.  Investment 
Company  Act  Release  No.  17790  (Oct 
10. 1990)  (the  "Prior  Order"). 

nuNQ  DATi:  The  application  was  filed 
on  January  24. 1901. 

HIAMNQ  ON  NOrmCATKNI  Of  HtAIUNQ: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pan.  on 
March  11, 1991.  and  should  he 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natvxe 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADOmasU:  Secretary,  SEC  450  5th 
Street  NW..  Washington,  DC  20549: 
Applicants,  711  West  Capitol  Street 
Jackson.  Mississippi  39203. 

PON  PURTHCN  INFONMATION  CONTACT: 
Robert  B.  Carroll.  Staff  AHomey,  at  (202) 
2'72-3043,  or  Jeremy  N.  Rubenstein, 
Branch  Chief,  at  (202)  272-3023  (Division 
of  Investment  Management  Office  of 
Investment  Company  Regulation). 

aUPPLUHNTANV  WWONMATION.  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Capitol,  a  Mississippi  corporation 
formerly  known  as  Lamar  Life 
Corporation,  was  organized  to  serve  as 
a  holding  company  for  its  principal 
operating  subsidiary,  Lamar  Life 
Insurance  Company  ("Lamar  Life"). 
Galaxie,  a  Mississippi  corporation  with 
54  shareholders,  owns  more  *han  90%  of 


Foderd  Ra^rter  /  Vol.  SB.  No.  34  /  Wedneaday.  Febryty  M.  1901  f  Notices 


the  wrtetaiiiiiiig  oonmon  stock  o< 
Capitol. 

2.  Prior  to  Deoeesber  U.  IBBB,  Capitol 
was  engaged  in  the  bnainesa  of 
managing  its  siibsiHiariimi  inchidiag  its 
principal  operating  subsidiaiy.  Lemar 
Life,  Euid  other  affiliated  and  unaffiliated 
entities.  On  DecenAerlS,  lOflB,  Capitd 
sold  afi  of  its  outstanding  stock  of  Lamar 
LiIb  end  certain  other  teteresta  toa 
wfaoUy  owned  subsuBary  of  WhitehaU 
Insurance  Hokiipgs.  United,  lor 
approxiaiately  $132  milMoB  ia.  caah  {the 
"Lamar  Life  Transactiaa"). 

3.  Hw  Laraar  Life  Traasactioa  was 
approved  by  the  aharebolders  of  Capitol 
at  a  meeting  on  December  14. 1986. 
Approximately  10%  of  die  Aareholders 
of  Capitol  exercised  their  ligbi  under 
Mississippi  law  to  seek  an  appraisal  ot 
and  payment  of  cash  for,  flieir  shares 
rather  than  remain  sliareholders  of 
Capitol  following  the  sale  of  Lamar  Life. 
As  a  result  Galaxle^s  percentage 
ownership  of  Capitol  increased  from 
82.4%  immediately  before  the  Lamar  Life 
Transaction  to  92 Jl%  immediately 
thereafter.  Approximately  40  of  the 
shareholders  of  Capitol  (hsputed  tfie 
share  vduation  meltiod  adopted  by 
Capitol  in  connection  miA  the  Lamar 
Life  Transactioa.  Ob  April  11.  ISBB, 
Capitol  instituted  an  appraiad 
prooeedii^  in  the  Miaeiasippi  Chaiicery 
Court  to  resolve  the  dispute.  The 
Chancery  Court  fendered  an  opinion  on 
October  4, 1990,  and  a  dUuiJ^iqg  opinion 
on  Noveniber  26, 1990.  On  December  18. 
1990,  a  final  order  was  entered  Qiat 
determined  the  per  share  value  of 
Capitol  to  be  $107,465  as  of  Oeoenber 
15, 196& 

4.  Aa  discnsed  in  dw  ootioe  of  the 
applicatibn  for  the  Prior  Order, 
Investment  Compaoy  Act  Release  Na 
17739  (Sept.  12, 1990),  the  net  proceeds 
realized  from  the  Lamar  life 
Transaction  were  invested  primarily  in 
U.S.  govemjoent  aecurities  and  highly- 
rated  commercial  paper.  Also  as 
discussed  dierein.  since  December  15, 
1988,  Capitol  has  attempted  to  become 
engaged  primarily  in  non-investment 
company  businesses  and  has  studied 
potential  acqidsitions  of  non-lavestnent 
company  businesses.  In  view  of  tiie 
difficulties  in  locating  an  appropriate 
acquisition  candidate.  Capitol  began  in 
1990  to  consider  a  reverse  biaagular 
meiger  transaction  with  Galaxie,  a 
reverse  etodc  spnt  tit  a  ecn-'ieudci  oner 
to  TCuvoe  Uie  nvmoer  ot  tjeneiicifli 
owners  of  Capitol's  wtrtMHfim  sReres 
to  100  or  fewer,  each  of  wMgb  wond 
bring  Capital  «ndmi  dtt  provietofw  of 
section  9(cXl)  of  die  Act 

5.  The  consaanaHaa  of  « letger. 
:  spUt  or  seltaBadv  ofSer  to 


reduce  dw  aomiber  of  CapitoTs 
shareholders  tna  been  delayed  by. 
among  other  thiogt,  da  appraisal 
proceediag.  Because  dM  tanas  of  any 
such  traasacttoa  wmM  depend  on  the 
valuatioa  tdiod  used  to  determine  die 
amount  of  cash  to  be  reoeived  by  the 
shareholders  of  CapitoL  ai^ticaBrts  did 
not  wish  to  fiaaliEe  arrengenaents  until  a 
dedaton  was  rendered  by  the  Chancery 
Court.  Ib  additioo,  becaase  a  TOte  of  the 
shareholders  of  Capitid  mtoM  be 
required  to  approve  a  reverse  triangular 
merger  or  a  reverse  stock  split  a  proxy 
statement  woidd  have  to  be  prepared, 
filed  with  the  Conmisaioa.  and 
distriinited  to  shareliolders  before  a 
shareholders'  meetiagoavM  take  place, 
ki  light  of  these  and  odier 
considerations,  appticaalts  requested 
and  received  the  prior  order. 

6.  Because  of  factors  beyond 
appticants'  contnit  faidiMfeig  the  lack  of 
a  find  order  m  the  appraisal  proceeding 
and  the  death  on  November  SR,  1900,  of 
Robert  M.  Hearin,  tlie  chief  executive 
(rfficn*  of  both  Capitol  and  Galaxie, 
CapHtol  was  not  able  to  complete  a 
transaction  redoctng  the  number  of 
beneficial  owners  of  its  shares  to  100  or 
fewer  by  Decenriwr  31, 1990.  Capital 
currently  anticipates  that  it  will  be  able 
to  complete  an  acqaisi^on  of  a  non- 
investment  twapany  business  or  to 
effect  a  buTisaction  that  reduces  the 
number  of  sharriralders  who 
beneficially  own  its  oatstamKng  shares 
to  100  or  fewer  by  June  SO,  1991.* 
Accordffl^y,  applicants  eedk  aa 
additional  period  of  relief  vntil  sach 
date.« 

Applicants'  Legal  Analysis 

1.  Section  3(aK3)  of  the  Act  states  that 
an  tnvmaMnt  company  mdades  any 
issuer  Ikat  has  asare  dtan  40%  of  its  total 
assets  (exclusive  of  government 
securities  and  cash  items)  in  investment 
seciBities.  As  a  result  of  tke  Lamar  Life 


■  By  letter  to  the  itaff  af  ^m  OivMon  «f 
Investment  Management  dated  Fe<vaafy<  1SSL 
counaal  for  applicant!  provided  ocfiiea  of 
prelimkiaty  proxy  materiab  i^tfaig  to  ■  proposed 
merger  of  a  newly-formed.  ahaSgr^Mnad  aahaUiay 
of  Galaxie  into  Capitol.  CouhmI  ctated  that  if  th« 
merger  is  consummated.  Capitol  will  qualify  for  the 
section  3(c)(l )  exc^aoB  ndw  *t  ISM  AoL  and 
that  applicants  expect  that  the  shareholders  of 
Capitol  wiU  meet  «■  MMoh  M.  ISBl  tm  sole  oi  iht 
merger. 

*  The  application  contains  a  re<)uest  Tor  a 
temporary  order  of  exemption  duoi^  the  period 
from  the  expiration  of  the  Prior  Order  until  a  final 
detennlnaa—  «■  <»  ■pt<lc«M«B  Md  •  yaw— miK 

By  letter  to  Ike  Ataff  datad  J^ekaory  12.  IttL 
counsel  for  ^ppllcanti  wlflnUewi  (he  request  lor  a 
tentpanny  vraer  vbq  adtawwwwgeJ  vhh  any  ann 

OTOet. 


Transaottfon.  Capitol  is  sw  laager 
engaged  in  the  insuranoe  tMistoees 
formerly  conducted  by  Lamar  Life  and 
more  than  40%  of  the  vahie  of  CapitoTs 
assets  consist  of  securities  of  oompafries 
that  are  not  mafority-owaed  sid»sidiaries 
of  Capitol.  Capitol  reoogniaes  that 
application  of  section  3(aK3)  may  cause 
it  to  be  an  investment  cooipany  imder 
the  Act 

2.  Factors  ootaide  of  Capitol's  ooalrd 
have  delayed  both  the  aoqaisitian  of  a 
non-investment  company  business  or 
the  consimmiation  of  a  short-form  or 
reverse  triangular  maimer,  a  reverse 
stock  split  or  self-tender  offer  to  reduce 
the  number  of  Capitofs  shareholders  to 
1(X)  or  fewer.  Applicants  argue  that  die 
actions  of  CapitoTs  management  since 
the  Lamar  Life  Transaction,  both  before 
and  after  the  Order,  reflect  good  faith 
efforts  of  Capitol  to  beoome  primarily 
engaged  in  a  non-iavestneot  company 
business  or  to  effect  a  titaasaction  that 
rednoes  its  beneficial  owneis  to  100  at 
fewer.  Capitol  has  invested  the  cash 
received  frtmi  the  Lamar  Liie 
Transaction  in  securities  solely  to 
preserve  the  vafaie  of  its  assets. 

Applicants'  Conditions 

Applicants  will  oooqily  with  the 
following  conditions  if  tbie  requested 
order  is  granted: 

1.  Capitol  will  not  engage  in  the 
trading  of  investment  securities  for 
short-term  or  speculative  purposes. 

2.  Capitol  wiD  continue  to  explore  die 
opportunities  ior  aa  aoquisition  by 
which  Capitol  would  become  primarily 
involved  in  a  non-investment  company 
business. 

3.  Captel  will  invest  only  in  US. 
government  securities,  ahort-tena  high 
qnaiity  nuaey  maricet  investments,  and 
short-tenn  Earo-tiaie  deposits. 

4.  Capitol  wdl  comply  widi  sections  9, 
17(a).  ITtd)  (except  to  effect  any  going 
private  tiansatillon  described  herein), 
17(e).  36,  and  37  of  the  Act  and  rule  17f- 
2  thereimder  as  if  it  were  a  registered 
investment  company. 

5.  Upon  completion  of  the  exemptioa 
period,  in  the  event  that  Capitol  has 
more  than  IX  shareholders  who 
beneficially  own  common  stoci  or 
Capitol  is  not  ei^iaged  primarily  in  a 
noo-inwestneat  ooopaiiy  bosiaess, 
Capitol  will  either  apply  to  die 
Commission  iar  a  ii  mpnrary  or 
permanent  extensicn  of  the  exesiptton 
Older  or  proaspdy  impsier  under  die  Act 
and  oonqdy  adih  the  refevant  provisions 
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For  th«  Cammtorioo.  by  th*  Division  of 
InvMtmenl  Manayment.  punuwit  to 
delegatod  autborlty. 

MMsmI  H.  McFoknd. 

Deputy  Secretary. 

(FR  Do&  91-3964  FUed  2-19^;  8:45  am] 


(n«  N&  2>-1«1M] 

AppHcfltlon  Mid  Opportunity  for 
HoorlnQ;  PuMto  Sorvico  Electric  and 
QMCa 

February  13. 1991. 

Notice  is  hereby  given  that  Public 
SflTvice  Electric  and  Gas  Company 
("Company"),  a  New  Jersey  corporation, 
has  filed  an  application  pursuant  to 
section  304(c)(1)  of  the  Trust  Indenture 
Act  of  1939  ("Act")  for  the  Securities 
and  Exchange  Commission 
("Commission")  to  order  an  exemption 
from  the  provisions  of  section  316(a)(1) 
of  the  Act  for  certain  First  and 
Refunding  Mortgage  Bonds  ("Bonds") 
under  an  indenture  dated  as  of  August  1, 
1924,  as  amended  by  the  Supplemental 
Indenture  dated  as  of  March  1, 1942, 
between  the  Company  and  Fidelity 
Union  Trust  Company  (now  First 
Fidelity  Bank,  National  Association, 
New  Jersey)  as  Trustee  ("Indenture")  as 
supplemented  by  a  Supplemental 
Indenture  dated  as  of  July  1, 1989,  and 
Supplemental  Indentures  Nos.  1  and  2 
dated  as  of  July  1.1990. 

Section  304(c)(1)  of  the  Act  provides 
in  part  that  the  Commission  shall 
exempt  from  one  or  more  provisions  of 
the  Act  any  security  issued  or  proposed 
to  be  issued  under  an  indenture  under 
which  securities  (as  defined  in  that 
section)  are  outstanding  if  and  to  the 
extent  the  Commission  finds  that 
compliance  with  such  provisions, 
through  the  execution  of  a  supplemental 
indenture  or  otherwise  would  require  by 
reason  of  the  provisions  of  such 
indenture  or  of  any  other  indenture  or 
agreement  made  prior  to  enactment  of 
the  Act  or  the  provisions  of  any 
applicable  law,  the  consent  of  holders  of 
securities  outstanding  under  such 
indenture  or  agreement 
The  Company  alleges: 

(1)  One  or  more  series  of  Bonds  are 
proposed  to  be  issued  under  the 
Indenture  pursuant  to  a  registration 
statement  under  the  Securities  Act  of 
1933  ("1933  Act").  The  Bonds  have  been 
registered  under  the  1933  Act  and  the 
Indenture,  as  supplemented,  was 
qualified  under  the  Act 

(2)  The  Indenture  provides  that  upon 
an  Event  of  Default  (as  defined  therein) 
holders  of  25  percent  of  the  outstanding 
Bonds  may  require  the  Trustee  to  (a) 


accelerate  the  maturity  of  the  Bonds, 
and  (b)  take  other  action  for  the 
protection  of  the  holders.  The  Indenture 
also  permits  10  percent  of  the  holders  of 
the  outstanding  Bonds  to  require  the 
Trustee  to  investigate  compliance  by  the 
Company  with  conditions  precedent  in 
connection  with  authentication  of  Bonds 
or  withdrawal  of  cash,  or  in  connection 
with  the  release  of  mortgaged  property. 
The  holders  of  Bonds  have  vested  rights 
in  these  provisions  under  the  Indenture, 
and  such  rights  cannot  be  abrogated  or 
changed  without  their  consent 

(3)  Pursuant  to  rule  4o-4  under  the 
Act  the  Company  has  waived  a  hearing 
and  requested  that  the  Commission 
decide  this  application  without  a  formal 
hearing  on  the  basis  of  such  application 
and  other  information  and  documents  as 
the  Commission  shall  designate  as  part 
of  the  record. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application 
which  is  on  file  in  the  Offices  of  the 
Commission's  Public  Reference  Section, 
File  Number  22-19124. 450  Fifth  Street 
NW.,  Washington,  District  of  Columbia 
20549. 

Notice  is  further  given  that  any 
interested  persons  may,  not  later  than 
March  11, 1991,  request  in  writing  that  a 
hearing  be  held  on  such  matter  stating 
the  nature  of  his  interest  the  reasons  for 
such  request  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert,  or  he  may  request 
a  hearing  thereon.  Any  such  request 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW.,  Washington, 
District  of  Columbia  20549.  At  any  time 
after  said  date,  the  Commission  may 
issue  an  order  granting  the  application, 
unless  a  hearing  is  ordered  by  the 
Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Margarrt  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  91-3956  Filed  2-19-91;  8:45  am] 
I  cooc  seia-oi-ii 


[IM.  Na  IC-17VM;  t11-1232) 

Uniftod  Mutual  Sharaa,  Inc.; 
Application 

February  12. 1991. 

AOmcv:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

AFfuCAim  Unified  Mutual  Shares,  Inc. 


RSLIVANT 1M0  ACT  MCTIOM:  Section 
8(f). 

MMMUiiv  Of  amiucation:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  1940  Act 

nUNO  DATK  The  application  on  Form 
N-8F  was  filed  on  January  31, 1991. 

HEAflINO  OR  NOTinCATION  Of  HCAMNa: 

An  order  granting  the  application  will  be 
issued  tmless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  12, 1991,  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADOmSMS:  Secretary,  SEC,  450  5th 
Street  NW..  Washington,  DC  20549. 
AppUcant  429  N.  Pennsylvania  Street 
Indianapolis,  IN  46206-6110. 

roil  FuirrHiii  intormation  contact: 

Felice  R.  Foundos,  Staff  Attorney,  (202) 
272-2190,  or  Jeremy  N.  Rubenstein, 
Branch  Chief.  (202)  272-3023  (Division  of 
Investment  Management  Office  of 
Investment  Company  Regulation). 

suppLiMiNTAiiv  information:  The 

following  is  a  stmimary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Reprasentatioiis 

1.  Applicant  is  an  open-end 
diversified  management  company 
organized  as  a  corporation  imder  the 
laws  of  the  State  of  Indiana.  On  August 
22. 1963,  applicant  filed  a  registration 
statement  pursuant  to  section  8(b)  of  the 
1940  Act  On  that  date.  appUcant  also 
filed  a  registration  statement  pursuant  to 
the  Securities  Act  of  1933,  which 
registered  1.500,000  shares  of  common 
stock.  The  registration  statement 
became  effective  on  October  3, 1963. 

2.  At  a  meeting  held  on  July  27, 1990, 
applicant's  board  of  directors  adopted  a 
plan  of  reorganizatioiL  On  October  18, 
1990,  applicant  filed  proxy  materials 
with  the  Commission  relating  to  the 
proposed  reorganization.  Applicant's 
shareholders  approved  the 
reorganization  at  a  special  meeting  held 
on  October  31, 1990 


Federal  Regtoter  /  Vol.  56.  No.  34  /  Wednesday.  February  20.  1991  /  Notices 


3.  The  plan  of  reorganization 
permitted  applicant  to  merge  with 
Unified  Funds,  an  Indiana  business  trust 
(the  'Trust").  Other  Unified  managed 
investment  companies  also  merged  into 
the  Trust  Each  such  company  w^l 
operate  as  a  separate  series  of  the  Trust 

4.  Pursuant  to  the  merger,  applicant's 
shareholders  exchanged  their  shares  for 
an  equal  number  of  shares  in  the  Trust's 
Unified  Mutual  Shares  series.  The 
exchange  was  based  on  net  asset  value. 

5.  Pursuant  to  applicant's  plan  of 
reorganization,  applicant  distributed 
945,877  shares  with  a  net  asset  value  of 
$13.61  per  share  determined  on  October 
31, 1990.  Aside  from  the  exchange  of 
shares,  there  was  no  disposition  of 
portfolio  securities  or  any  other  assets 
of  applicant  made  in  connection  with 
the  reorganization. 

6.  The  total  expenditures  incurred  in 
connection  with  the  merger  was  $28,000. 
This  amount  will  be  paid  by  applicant 
under  its  new  existence  as  the  Trust's 
Unified  Mutual  Shares  series  over  a 
period  of  five  years. 

7.  Applicant  filed  a  certificate  of 
dissolution  with  the  Secretary  of  State 
of  Indiana  on  December  26, 1990. 

8.  As  of  the  date  of  the  application, 
applicant  had  no  debts,  or  liabilities, 
and  was  not  a  party  to  any  litigation  or 
administrative  proceeding. 

9.  Applicant  is  neither  engaged  in  nor 
proposes  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Maigarel  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  91-3955  Filed  2-19-91;  &45  am] 

MLLMQ  coos  SSie-OI-ll 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceadlnga;  Agreementa 
Filed  During  the  Weak  Ended  Fel)ruary 
8,1991 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number  47398. 

Date  filed  February  5, 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject  Reso  024F/033F— Tariffs  from 
Madagascar. 

Proposed  Effective  Date:  Upon 
Necessary  Government  Approval 

Docket  Number  47399. 

Date  filed:  February  5, 1991. 


Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject-  TC2  Reso/P  0948  dated 
December  4, 1990.  Within  Europe  Resos 
R-1  To  R-33. 

Proposed  Effective  Date:  April  1, 1991. 

Docket  Number  47400. 

Date  filed:  February  7, 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject-  SNATC  Mail  Vote  #87. 

Proposed  Effective  Date:  February  1, 
1991. 

Docket  Number  47401. 

Date  filed:  February  7, 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject-  Europe-Southwest  Pacific 
Resos  R-1  To  R-17. 

Proposed  Effective  Date:  April  1, 1991. 

MiyllisT.Kaylor, 

Chief,  Documentary  Services  Division. 
[FR  Doc  91-3881  Filed  2-19-81;  8:45  am] 
MUMQ  coos  4S1«-S»-H 


Notice  of  Appllcanta  for  Certlficatea  of 
Public  Convenience  and  Neceeatty  and 
Foreign  Air  Carrier  Permlta  Filed  Under 
Subpart  0  During  the  Week  Ended 
February  8, 1991 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (see  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number.  47402. 

Date  filed.  February  8, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  8, 1991. 

Description:  AppUcation  of  Singapore 
Airlines  Limited,  pursuant  to  section  402 
of  the  Act  and  subpart  Q  of  the 
Regulations  requests  amendment  of  its 
foreign  air  carrier  permit  most  recenUy 
reissued  pursuant  to  Order  86-8-38,  to 
include  the  United  States  and  foreign 
route  authority  made  available  to 
Singapore  pursuant  to  the  terms  of  the 
December  1990  Memorandum  of 
Understanding  between  the  Government 
of  the  United  States  and  the 
Government  of  the  Republic  of 
Singapore. 

Docket  Number  4005& 


Date  filed.  September  24, 1961. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Sicope-.  February  22. 1991. 

Description:  Application  of 
Continental  Airlines,  Inc.,  pursuant  to 
section  401  of  the  Act  for  Amendment  of 
its  Certificate  of  Public  Convenience  . 
and  Necessity  for  Route  171  to  authorize 
Continental  Airlines,  Inc.  to  provide 
schedule  combination  service  between 
Guam  and  Tokyo/Osaka,  Japan.  The 
services  wotild  be  conducted  by  Air 
Micronesia  under  the  direction, 
operation  and  responsibility  of 
Continental.  It  is  unclear  whether  the 
application  when  originally  filed  was 
published  in  the  Federal  Register. 
therefore,  the  Department  of 
Transportation  has  decided  to  afford 
interested  parties  an  additional 
opportimity  to  respond  to  the 
application. 

Docket  Number.  40057. 

Date  filed.  September  24, 1981. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  22. 1991. 

Description:  Application  of  Air 
Mocronesia,  Inc.,  pursuant  to  section  401 
of  the  Act  for  Amendment  of  its 
Certificate  of  Public  Convenience  and 
Necessity  for  Route  170  to  authorize  Air 
Micronesia  to  provide  scheduled 
combination  service  between  Guam  and 
Tokyo/Osaka,  Japan.  The  services 
woidd  be  conducted  under  a  joint 
services  arrangement  with  Continental 
Airlines,  Inc.  with  all  operations 
conducted  under  the  direction,  control 
and  responsibility  of  Continental  It  is 
unclear  whether  the  application  when 
originally  filed  was  pubUshed  in  the 
Federal  Register,  therefore,  the 
Department  of  Transportation  has 
decided  to  afford  interested  parties  an 
additional  opportimity  to  respond  to  the 
application. 

Phyllis  T.  Kaylor. 

Chief  Documentary  Services  Division. 
[FR  Doc.  91-3882  Filed  2-19-91;  8.45  am] 
HIXMQ  COOl  4t1S-S»4i 


Federal  Aviation  AdmkitotratkMi 

Noiae  Expoaure  Map  Notice;  Receipt 
of  Nolae  Compatibility  Program  and 
rie<|ueai  tor  rieviewj  uea  Moines 
International  Akport,  Dee  Molnea,  lA 

AOCNCV:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 


:  The  Federal  Aviation 
Administration  (FAA)  aimounces  its 
determination  that  the  noise  exposure 


I  IML  08^  Nr  M  /  Wednesday^t  Febrasry  21^  ttVl  /  No  (fees 


map*  ral^tairf  by  *»  dty  if  Dto 

Inti 

provisions  of  till*  I  of  the  A^ 

Safety  and  Note*  Afaatmm  Ad  aflOTQ 

twilkappicabfe 
^  tFAAalso 

J«-     . 

compalifaiiity  pragraM  tfiat 


Witt  be 
or 


rpartlMiB 
conji 

map.  and  thai  tUi  I 
approved  or « 
July  SI.  MM. 

DVKTIM  Oifffe  lb*  effiKtfva  data  of 

the  FAA**  liiiBi  libnitfiia  oo  Jia  acwa 
exposure  maps  and  ol  tba  siHt  of  its 
revianr  of  tba  aaaactatod  osisa 
compatihittlgr  pninB  \m  Fabraaty  1, 
1991.  The  piAtte  GOBBBeitf  period  ( 
April  2. 1991. 
PON  FURTmi 

Dr.  John  TatecM.  Padstrf  AviatioB 
AdtaBBiatrallaiu  Aitporti  DMann*  ACE— 
eisa  en  B:  12flk  SI.  Kaaaaa  CKy. 
Missouri  64106.  C— uasato  as  tiiis 
proposed naisv  iiaaiiatiliililji  ptoym 
sboiild  ako  ba  aafaaitted  ta  tba  above 
ofBce. 

nolii 
that  the  I 
far  tba  Deal 
areini 

.equirp—Bta  efpartisaefhcthwt 
Fafataary  1,  «n.  Fvlber.  PAA  ia 
reviewlog  a  ptapcMad  aaioe 
coBpalibibly  pcopam  fer  diat  ainmt 
iwhicb  will  ba  ap^nwed  or  disapfiRMod 
un  or  beiota  Jn^  at  ISn.  Tbia  Botica 
also  aiamuBtaa  tba  availabttly  ol  tibia 
program  for  pabKe  review  and  eoMBMal 

Under  BWlfaa  US  of  tftia  I  oT  tba 
Aviattan  Saliety  and  Noiee  Abatement 
Act  of  1V»  fbareioafler  lakrred  to  aa 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  expoaare  mapa 
which  meet  applicable  tegulatiooa  and 
which  depict  noncompatibla  laod  uaea 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  profected  aircraft 
operations,  and  the  ways  in  which  such 
opera  tioxu  ¥Hill  aSed  sucb  nape.  Tba 
Act  requires  such  maps  to  be  developed 
in 
a. 

govemmeat  < 
theaiip«l 

An  airport  operator  who  has 
submitted  noise  sKpooora  neps  that  are 
found  by  FAA  to  ba  6a  ccaapgauca  wftb 
the  requirements  of  Fedetal  Aviatia* 
Regulations  (FAR)  part  ISOl  j^mutgated 
pursuant  to  tIMe  I  of  tbe  Act  any  snbnir 
a  noise  eenpatfanfty  program  far  FAA 
appreesi  whicb  sola  rertb  tbe  meeeuies 


ar  propoaaa  tor 
the  reductioB  af  e9dslh_ 
OSes  BBQ  tor  nia  pfavaBoOB  af  ina 
mfeWnKlKMi  w  aAulioiiai 
noncompatible  uses. 

Tne  C«y  of  Itoa  Monea  subBiittoQ  to 
the  FAA  on  Septaufcer  11.  ttm,  aaiaa 
expostire  maps,  dascr^itiana  tad  oAer 

wbtcb  neii  pipdatuJ 
during  the  DaaMsfaaa  biteiaelieiwl 
Airport  FAR  part  190  Nofse 
Campatilifiity  Stady  wbfcb  began  in 
September  1988.  It  was  requested  tbaf 
the  FAA  review  Ibto  matBiai  aa  the 
noise  expoaucc  mapaw  aa  deacribed  ia 
sactkia  lflS|a)(1)  a<  tba  Act  and  tiai  the 
noise  mitigatian  maaaana,  to  ba 
impkawnted  Joiady  by  tba  airpart  aad 
surrounding  communitiea.  ba  apprewad 
aa  a  noiaa  coapalibtBty  piognuB  aadsr 
section  104(b)  of  the  Act 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  City  of 
Des  Moines,  Iowa.  The  specific  maps 
trntlei  consideration  are  in  the 
submissioQ. 

CNoise  Exposure  Map — 1989.  and 
Noiaa  Exposure  Map— 1994.)  The  FAA 
has  detetmined  that  these  mapa  fiat  the 
Des  Moines  bitematfonal  Airport  are  ia 
compliance  with  appUcable 
requirements;.  Tfaia  ilslaiiBHialiiiii  ia 
eOective  on  Pebraaiy  1. 199S.  FAA'a 
detatBunatiott  on  aa  airpeit  operatoa'a 
noise  upoaata  Bi^a  ia  baited  to  a 
finding  tbat  tba  mapa  wara  da  valopadht 
accoiduoe  with  die  pnieadaiea 
contaiaed  ia  appeadix  A  o{  FAR  part 
150.  Sacb  detatBuaatioQ  doaa  aot 
constitute  appieval  of  Ae  appUGBaiTa 
data,.  ialMButtoa  ar  plaaa.  or  a 
coBUBibaaat  to  approve  a  Boiae 
compatibility  pragram  or  to  fiasd  die 
imploDtt^atiaa  of  that  ptognaa, 

If  quastioaa  acisa  coacaniiBg  the 
pcaciaa  lalatioBahip  of  specific 
pxH^artiea  to  noiaa  expoaaca  coatours 
depicited  on  a  noise  exposure  map 
submitted  uader  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  Dol 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  prc^ierties 
with  regard  to  the  depicted  noiaa 
coatours.  or  in  interpreting  tba  aoise 
exposure  maps  to  reaoke  ^iiastiana 
coneaming.  Soc  example,  which 
ptopertiea  should  be  covered  by  tba 
praviaiooa  of  leetioa  107  of  tba  AcL 
These  fiinctiaDa  are  inseparable  &oia 
the  uftimala  laad  use  control  and 
planning  responsibilities  of  local 
government  These  local  -^rspiTniiibiBtifm 
are  not  chaaged  in  any  way  under  part 
150  or  thrott^  FAA's  review  of  noise 
exposure  aiapa.  Therefiaca^  tba 
responsibnrty  for  the  detailed  overlaybiv 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 


exclusively  wftb  dto  abport  ojieiatoi 
wiiicb  BQOBBttes  tfiose  tuapai  or  wfli 
tnese  paonc  agencies  sndpsnuitog 
ageacfes  with  adkidi  consultatfon  ia 
reqahed  under  section  103  of  Ac  Act 
The  FAA  bes  relied  on  the  certificatfauk 
by  tbe  airport  operator,  ontfer  1 150.21  of 
FAR  part  ISO.  dial  the  statutorily 
taqjttiied  coneultatfaa  baa  been 
accomplished. 

Tba  FAA  has  ferBHUy  raceivad  tbe 
noise  eoinpatibihty  program  lor  tte  Des 
Moinaa  heraationa)  Airport,  atso 
offectiTe  en  February  1. 1991. 
weSHwnaiy  review  of  the  submitted 
materfal  iodfeates  that  it  conforms  to  tbe 
requirements  for  tfie  submittal  of  noise 
compatibiBTy  programs,  but  ftat  finther 
review  wiH  be  necessary  prior  to 
aiq^val  or  disapproval  of  the  program. 
The  format  review  period.  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  July  31. 1991. 

TbeFAA'a  detaiksd  evafamtiao  wOl  be 
conducted  under  the  prowtiaiaaa  of  34 
CFR  part  isa  1 150133.  Tbe  priBMty    ■ 
coaaideratioaa  in  the  evalaatiea  psccess 
are  whether  die  prepooed  Bwaeaiea  amy 
reduce  dto  level  of  aviation  safety, 
create  Bit  andae  burden  on  uitei stale  or 
foreign  commerce,  or  be  leesonabfy 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  lend 
uses  and  preventing  tfie  Introduction  of 
adtfitfonat  noncompatible  land  uses. 

Interested  persons  are  invited  to 
coBiraent  on  the  proposed  program  with 
specific  reference  to  these  factors.  Alb 
comments,  other  than  &oae  propatiy 
addressed  to  local  land  use  aotboritiea, 
will  be  considered  by  tbe  FAA  to  tbe 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
die  maps,  and  the  proposed  noise 
RMpetibility  psog^ani  are  avmlaUs  iar 
examination  at  the  following  locations: 

Fadasal  Aviatkia  AdmiaistradflH*- 
AFP-600,  800  Independence  Aveaae 
SW..  Washington,  DC  20591 
FedlBral  Aviation  Administratian, 

Abports  Division,  Federal  Buiblln^ 

601 E.  12di  Street.  I^ansas  aty.  MO 

64106 

William  F.  Flanaery,  Avistlen  Dfreetos, 
Des  Moines  Intematfbnal  Airport 
Department  of  Aviation,  room  201. 
5800  Fleur  Driwe,  DeaMoinea.  Iowa 
50321-2854 

Questions  may  be  (Urected  to  tbe 
individual  named  above  under  the 
heading,  KM  I 
CONTACT. 
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Issued  in  tlie  Central  Region,  Kansas  Qty, 
Missouri  February  1, 19eL 
Gaotgs  Hendoo. 
Manager,  Airport*  Divhion. 
[FB  Doc  91-3931  nied  a-l»-«l;  6:46  amj 
Baxan  oooe  4sis-i*-a 


Radto  Technical  Commiasion  for 
Aaronautlcs  (RTCA);  Special 
CoiiuniUae  147  on  Mlnlinuni 
Operational  Parfonnanca  Standards 
for  Traffic  Alert  and  Collision 
Avoidance  Syatenw  Airborne 
Equipnwnt;  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  ( Pub. 
L  92-463,  5  U.S.C.,  Appendix  I],  notice  is 
hereby  given  for  the  thirty-fifth  meeting 
of  Special  Committee  147  on  Minimum 
Operational  Performance  Standards  for 
Traffic  Alert  and  Collision  Avoidance 
Systems  Airborne  Equipment  to  be  held 
March  7-8, 1991,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street  NW.,  suite  500, 
Washington,  DC  20005,  commencing  at 
9'.30ajn. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remaii(s:  (2)  Review  of  meeting  agenda; 
(3)  Approval  of  minutes  of  the  thirty- 
fourth  meeting  held  on  December  11-13, 
1990;  (4)  TCAS  Program  status  reports; 
(a)  Manufacturer's  update;  (b)  FAA 
TCAS  Program;  (c)  TCAS  transition 
program;  (d)  TCAS  m;  (5)  Reports  of 
woridng  group  activities;  (a)  Pilot 
woddng  group;  (b)  Requirements 
woridng  group;  (6)  Review  of  EUROCAE 
Working  Group  34  activities;  (7)  Report 
of  RTCA  Special  Committee  142  (Mode 
S)  Activities;  (8)  Review  of  new  trouble 
reports  or  proposed  modifications  to 
TCAS  n  Logic;  (9]  Other  business;  (10) 
Date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat  One  McPherson  Square, 
1425  K  Street  NW.,  suite  SOa 
Washington.  DC  20005:  (202)  662-0266. 
Any  member  of  the  public  may  present  a 
writtMi  statement  to  the  committee  at 
anytime. 

Issued  In  Washington.  DC  on  February  11, 
1991. 

Stsvea  Zaidmao. 
Designated  Officer. 

[FR  Doc.  91-3932  Filed  2-19-01;  8:45  am] 
BaiNMi  oooe  4sio-i»-a 


naoio  lawNNcm  wonamaiNin  tor 
Aeronautics  (RTCA);  8paoW 
CoiiMiilttaa  162  on  AvMion  Systanw 
Dssign  QuMsHnas  for  Open  Systems 
IntsrcofwacUon  (OSI);  Masting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92^463,  5  U.S.C.,  Appendbc  I),  notice  is 
hereby  given  for  the  fourteenth  meeting 
of  Special  Committee  162  on  Aviation 
Systems  Design  Guidelines  for  Open 
Systems  Interconnection  (OSI)  to  be 
held  March  13-15, 1991.  in  the  RTCA 
conference  room.  One  McPherson 
Square,  1425  K  Street  NW.,  suite  500, 
Washington,  DC  20005,  commencing  at 
9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Approval  of  minutes  of  the 
thirteenth  meeting  held  October  29-31, 
1990;  (3)  Reports  of  working  group 
activities;  (4)  Reports  of  related 
activities  being  conducted  by  other 
organizations;  (5)  Boeing  briefing  on  a 
proposed  aviation  information  exchange 
system  (AIES)  architectural  model;  (6) 
Boeing  briefing  on  a  proposed  model  for 
handling  Huffinan  Coding  (DATA 
Dictionary)  in  AIES;  (7)  Review  of  draft 
material  for  parts  of  the  AIES  Document 
dealing  with  application  (Part  2),  upper 
Layers  (Part  3),  security  and  system 
management;  (8]  Other  Business;  (9) 
Date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat  One  Mcl^erson  Square, 
1425  K  Street  NW.,  suite  500, 
Washington.  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
anytime. 

Issued  in  Washington.  DC  on  Februaiy  11, 
1991. 

Steven  Zaidman. 

Designated  Officer. 

[FR  Doc  91-3929  Filed  2-19-91:  8:45  am] 
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Federal  Aviation  Admlnisbatlon 

Research,  Engineering,  and 
Developmant  Adviaory  Committee; 
Meeting 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-362;  5  U.S.C  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Federal 


Aviation  Administration  (FAA) 
Research,  Engineering,  and 
Development  (R,E&D]  Advisory 
Committee  to  be  held  Tuesday,  March 
12, 1991,  at  9  a.m.  The  meeting  will  take 
place  at  the  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington,  DC  in  the 
MacCracken  Room,  on  the  tenth  floor. 

The  agenda  for  this  meeting  will 
include  a  report  on  the  status  of 
activities  from  the  various 
subcommittees— Transport  Aircraft 
Safety  with  a  Report  on  Fatigue  Testing, 
Noise  Abatement  Technology,  Aviation 
Medicine  and  Human  Performance,  and 
R&D  Technical:  an  Overview  of  FAA's 
National  Human  Factors  Plan;  and  an 
update  on  other  R&D  program 
initiatives. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements  or 
obtain  information  should  contact  Ms. 
Jan  Peters,  Special  Assistant  to  the 
Executive  Director  of  the  R.E&D 
Advisory  Committee,  ASD-6, 800 
Independence  Avenue.  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3096. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 

Issued  in  Washington,  DC  on 
February  12, 1991. 
Martin  T.  Posaaky, 

Executive  Director,  Research.  Engineering, 
and  Development  Advisory  Committee. 
[FR  Do&  91-3930  Filed  2-19-91:  8:45  am] 
BNJJNQ  eooc  mw-M-m 


DEPARTMENT  OF  THE  TREASURY 

Offlcs  Of  Thrift  Supervision 

Comfsd  Savings  Bank,  F JL; 
Appolntmant  of  Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Comfed  Savings  Bank, 
FAm  Lowell  Massachusetts,  on  January 
31, 1991. 

Dated:  February  12, 1991. 

By  tlie  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc  91-3983  Filed  2-19-91;  8:45  am] 
BNJJNa  0001  sns-si-a 
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Notio  is  huatif  glva  Ast^  pwauaut 

to  thv  AUtDUlIfy  COntahlMl  te  MCtiOB 

5fdK2;  (B)  and  (H)  df  th«  Hbnc  (Nmtn^ 
Loan  Act.  tbs  OCBq*  ofTMtt 
SupcrvtiiQa  hw  dd^  sppotetxi  the 
ResohttfoD  Thist  OoriMratkni  m  sob 
Conservatur  for  Pfemfiy  Savings  and 
Loan  AaaocJattou.  RA,  Sealtia, 
WashingtDiL  on  Pabiuaiy  8, 199t. 

Dated:  Fefaniary  12.  IflM. 
^tbaOfficaofTbrtt 


[Fl 


MBa^ 


Notiee  fs  hereby  ghren  diat,  parsoant 
to  the  aulhmfty  contained  In  sectfon 
5(d)(Z)  fB)  and  fH)  of  tbe  Nona  Ovnats* 
Loan  Act  tte  Office  of  Ttirift 
Supenrision  has  didj  appohCBd  the 
Resolution  That  Corpontibn  as  sole 
Consenrator  for  Ffrat  Pbderaf  Savtnga 
and  Loan  Assodatfoa  of  Toledo,  Ohio. 
OTS  ^fmnber  9C7,  on  fannarjr  W,  I9B1. 

Dated:  Febnucy  12. 19B1. 

"]-  Ihi  TTffiri  nf  Ttliift  liiy  ililna 
NadfaM  Y.  WasUngl^ 
Corporate  Saawtaiy. 
[PR  Doc  91-3965  Filed ; 


Fhrtt  FMaral  Savfnoi  AMOdmoa  Of 
WaynMboro;  Appohmmnt  of 
Con— rvstor 

Notice  is  hereby  given  that  pursuant 
to  the  aiithnritj  rataisiiil  Iji  lar  rim 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act  the  Olfiea  ai  Tlnfl 
Supervision  has  duly  appointed  the 
Resolution  Traat  OBqwratfua  aa  s^ 
Conservator  for  Pbst  Federal  Savings 
Association  of  Waynesboro^  Tennessee, 
on  Ftebraary  8, 1991. 

DotwL  FebnuKy  12:  lOOS. 

BytheOfBeeifnMft 
NadiiMT.WaA^^M. 
CorpmatrSHtaamjf. 

[FBitecm-aninsd 


S4v  MBj 


FIrttJsraoyi 

Appolntmsnt  of  Conoorvalaff 

Notice  is  hereby  givi 
totheaads 
5(d)(2)  (B)  and  (H)  of 


FA..  WycfaANswiaiasy.  < 
a  1901. 


[PR  Dec  0^-a■8r  Pihd  9-i»«:  ft4S  ami 
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Notice  is  hereby  given  that  p« 
to  the  autfMdIy  eonlafaad  in  I 
5(d)m  GB)  aad  (H)  a<  Urn  Hani 
LasB  AcL  te  OffioB  of  TkriA 
SuparvislaB  has  da^  appoiiited  tbs 
ResoluttsB  Tkaat  Ccspaistiua  as  sob 
Conservaasr  far  PoIIbb  Fadasal  Sa«ini» 
Assoetatton,  Alksnta.  f^^^nfK  oa 
]anBa>y31.mL 

iMtBaL  nonHiy  12^  149S. 

Vjr  the  OfBce  of  Thrift  Supervistoa, 
NidhMT.WaahfaflMi. 
CaijMrate  Sacie/Sry. 
(FR  Doc  ai-aaia  niad  »-l»-au  MS  aa4 
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Notiee  IS  bereby  gfven  tfiat  pursoant 
to  the  authoiity  contained  n>  sectfon 
5(d)f2)  fB)  and  (H]  of  the  Home  Owners* 
Loan  Act.  the  Of^e  of  Thrift 
Supervision  has  dsly  appointed  the 
ResoRitiou  'Atist  Corporatian  aa  sole 
Conservator  for  Copies  Federal  Savhigs 
Association.  Btey  St  Lonis.  MIssftaippt. 
on  February  8;  1901. 

Dated:  Febniacy  i:t  laet. 

By  the  Office  of  Thrift  Supervision. 
NadinaY.WaaUivfso. 
Corporate  Secretary. 
[FR  Doc  91-3989  Filed  2-19-91;  a:4&  ami 
I  coos  •ns-evM 


umty  Savlnga  and  Loan  Aaaodattoo^ 
F.A.;  Appobitmant  of  Consarvator 

Notice  is  hereby  g^en  that  pursuant 
to  the  author  fly  contained  tn  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act  tbo  Oflk»  of  1Mf» 
oupe^rtsioit  BOS  caiQr  appoinfed  flio 
Resolution  Trust  Corporation  as  sole 
Conservator  foe  Uaity  Savings  and  Loan 
Asanciatfnn.  TJL,  Bavsriy  HiUs. 
Cafifooiia»  on  Fabiuaiy  «.  1991. 


lyti»<MBnariMlk 
WadiaaY.Wiihlimia^ 
Corporate  Secretary. 
[FR  Doc  91-3900 


Fadarai  Savinga  Asaodalloa 
of  Conaarvator 


of  kma; 
¥ntfia 


Ffetfca  is  heid)y  gfven  that  pwsnanf 
to  the  authority  contahied  in  sabdhrisloo 
(F)  of  section  S(d)(2]  of  Ae  Home 
Owners'  Loan  Act  Ae  OfRce  of  Thrift 
SupanrisioB  daly  teplacad  the 
Rasohitioa  Thwt  Coiporatian  as 
CoDsarvator  far  AsMrieaa  Federal 
Savings  AaaodatiaB  of  Iowa.  Das 
Molaaik  kwa  w^  ths  RasobMioD  TkasC 
Corporatioa  as  sola  Receiver  for  tha 
AaaodatioB  OB  F^niary  8. 1981. 

Dated.  Februaiy  12. 1991. 
By  tha  OfBce  a<  ThiiA  SupaiviaUn. 
NadiaaY.WwhfevN^ 


[FR  Doc.  91-3991  Filed  2-19-01;  BAS  m^ 


Comlatf  SavlnQa  Bank;  Appolntmant  Off 


Notice  ia  ber^>y  given  that  pursaant 
to  the  authotity  contaiaad  in  sectiaa 
5(d)f2)  of  tfaa  Home  Owners'  Loan  Act. 
the  Office  of  Thiifl  Sapervisioa  has  duly 
appoiatad  the  RaaoIuMonThist 
Cocporatkm  as  sola  Receiver  for  CookCed 
Savings  Bank.  Lowell.  Masaacfausetts 
(OTS  Ne.  3483V  on  Jaaawy  U.  198L 

Datadi  F^bntaiy  12.  UBL. 

By  the  Office  of  Thrift  SaparviaioB. 
NadiMY.WaahiBgtn. 
Corpamta  *>a<iiiilai  j. 

[FR  Doc  m-3S8*Plled  »-)9-n:  MS  ami 


FafflUy 

Appointman*  of  Raoaivar 


Nelkaiaharriiy  given  that  ^ 

to  tks  aaAosttycsntaiasd  fa  section 
5(d)(2)(C)  of  the  Home  Owners'  Loan 
Ad.  Hks  Offfc*  of  Thrift  SopervisieB  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  f 
Savings  and  Loan  Assodatfon, 
Wash^tan.  on  Febraaty  8^ : 

Dated:  February  12, 19n. 
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By  the  Office  of  Thrift  SoparrisioB. 

Naona  Y.  Washlugton. 

Corporate  Secretary. 

[FR  Doc  91-3099  Piled  2-tt-ai:  8:tf  am] 


nrat  radafal  Savinga  and  Loan 
Aasocianon  or  waynaaoofOj 
Appointntant  of  Racalvar 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act 
the  Office  of  Thrift  Sopervlston  has  duly 
appointed  the  Resolution  Thist 
Corporation  as  sole  Receiver  fior  First 
Federal  Savings  and  I^oan  Association 
of  Waynesboro,  Tennessee.  Docket  No. 
3703,  on  February  8, 1991. 

Dated:  February  12, 1991. 

By  the  Of&ce  of  Thrift  Supervision. 

Naiftne  Y.  Washington. 

Corporate  Secretary. 

[FR  Doc.  91-^994  FOed  2-l»-m:  MS  am] 
BtLLSM  oooe  t7ao-oi-« 


First  Jersey  Savings  and  Loan 
Aaaodation;  Appolntmant  of  Racalvar 

Notice  is  hereby  given  tiiat  pursuant 
to  the  authority  contained  in  section 
5(d)(2KA)  of  the  Home  Owners'  Ix)an 
Act  die  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  First 
Jersey  Savings  and  Loan  Association, 
Wyckoff.  New  Jersey  (OTS  No.  0097),  on 
February  8, 1991. 

Dated:  February  12. 1991. 

By  the  Office  of  Thrift  Supervision. 

Nai&M  Y.  WaaUogtaBi. 
CoijxvDte  Secretary. 

[FR  Doc  91-3996  Filed  2-19-91: 8:45  am] 
ssism  cow  f72».«i-a 


Fulton  Federal  Savings  Bank; 
Appointment  of  Recelvor 

Notice  is  hereby  given  diat  pwsuant 
to  the  autlMMity  contained  in  section 
S(d)(2)(A)  of  the  Home  Owners'  Loan 
Act  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resohitlon  Thist 
Corporation  as  sole  Receiver  for  Fulton 
Federal  Savings  Bank.  Atlanta.  Georgia. 
OTS  No.  2322,  on  January  31, 1091. 

Dated-  February  12.  ISSL 


By  the  Offica  oTThrift  SapenrWoo. 
NadiBe  Y ■  IvasMngtna. 
Corporate  Secretary. 
[FR  Doc  91-390S  Filed  2-19-91:  MS  am] 
BsisMi  coot  sne-oi-« 


George  WaaMngton  Savings  and  Loan 
Aaaodation,  Inc.;  Appointment  of 
Recehfor 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (A)  of  die  Home  Owners'  Loan 
Act  of  1933,  as  amended  by  section  301 
of  the  Financial  Institutions  Reform. 
Recovery  and  Enforcement  Act  of  1969. 
the  OfBce  of  Thrift  Supervision  has  duly 
appointed  tiie  Res<^ution  Trust 
Corporation  as  sole  Receiver  for  George 
Washington  Savings  and  Loan 
Association.  Inc.  Jonesborough. 
Tennessee.  OTS  Na  7542,  on  December 
27. 1991. 

Dated:  February  12. 1091. 

By  tiie  Office  of  Thrift  Supervision. 
Nauuie  Y*  WaBiiingtoii. 
Corporate  Secretary. 
[FR  Doc  91-3997  Ftled  2-19-01;  8:45  am] 

SaiMQ  COOC  672IM>1-« 


Peoplee  Federal  Savinga  Bank; 
Appomimeni  or  iiecenrer 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(A)  of  the  Home  Owners'  Loan  Act 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Tmst 
Corporation  as  sole  Receiver  for  Peebles 
Federal  Savings  Bank,  Bay  St  Louis. 
Mississii^  on  February  8, 1981. 

Dated  February  12, 1991. 

By  the  OfTice  of  Thrift  Sapervision. 
Nadine  T.  Wasfaingtoo, 
Corporate  Secretary. 
[FR  Doc  91-^998  nied  2-19-91: 8:45  am] 


^  die  OfBoe  of  Hirift  Supei  vMuu. 
Nanne  Y.  WasoiBgtaa. 
Corporate  Secretary. 
[FR  Doc  91-3990  Flkd  2-19-01: 8:45  am] 


Unity  Savings  and  Loan  Aaaodation; 
Appointment  of  Receiver 

Notice  is  hereby  ^ven  that  pnrsuant 
to  the  aotliority  contained  in  section  5 
(d)(2XC)  oi  the  Home  Owners'  Loan  Act 
the  OBace  of  Thrift  Supervision  has  doly 
appointed  the  Resolution  Treat 
Corporation  as  sole  Receiver  for  Unity 
Savings  and  Loan  Association,  Beverly 
Hills,  California  OTS  No.  7866,  on 
February  8, 1991. 

Dated  February  12, 1991. 


UNITED  STATES  INF0RIIAT10N 
AGENCY 

Enrichment  Program  for  Self- 
Sponsored  International  Students  WIto 
Reaide  m  or  Vlait  the  WaaMngton,  DC 
Metropolitan  Area 

AOENCY:  United  States  Information 

Agency. 

action:  Notice. 


r:  The  Burean  of  Edncational 
and  Cultural  Affairs  of  the  United  States 
Information  Agency  (USIA)  seeks 
applications  from  non-profit 
organizations  in  the  Washington.  DC 
metropolitan  area  to  coordinate  and 
implement  programs  «i^cfa  enhance  die 
experience  of  international  students 
attending  colleges  and  imiversities  in 
the  Washington,  DC  area. 

The  organization  will  develop 
programs  whidi  serve  to  familiarize 
international  students  writh 
Washington's  complex  cultural  political 
and  ethnic  structures,  and  provide  a 
bridge  between  the  campus  environment 
and  American  communities.  It  will  also 
provide  off-campus  services  to 
international  students  visiting 
Washington.  DC.  USIA  anticipates 
awarding  up  to  $50,000  for  the 
implementation  and  coordination  of 
these  programs.  This  support  is  not 
intended  to  replace  private  efforts  in 
this  field  but  rather  to  supplement  such 
effi)rt8  with  financial  assistance. 
DATCa:  Deadline  for  proposals:  Must  be 
received  by  close  of  business  March  15. 
1901;  Duration:  The  duration  of  tiie  grant 
should  be  from  July  1, 1991  through  June 
30. 1902.  Programs  may  begin  no  earlier 
than  July  1, 1901.  No  funds  may  be 
expended  until  the  ^ant  agreement  is 
sidled 

AOOlKna:  Fifteen  copies  of  the 
completed  application,  including 
required  forms,  should  be  submitted  to 
the  office  below.  U.S.  Infonnatioa 
Agency,  Office  of  the  Executive  Director 
E/X,  301 4di  Street  SW.  Room  336, 
Washington,  DC  20547,  ATTN: 
Washii^ton  Enrichment  Programs. 
FOR  FURTHER  INFORMUTION  CONTACT; 
Interested  U.S.  organizations  should 
write  to  call  Mr.  Sheldon  E.  Austin  or 
Ms.  Lydia  Giles  Taykjr  at  301  4th  Sti^et. 
Advising  and  Student  Services  Branch 
(E/ASA).  Room  349,  Washington,  DC 
20547,  202-619-5434. 


BEST  COPY  AVAILABLE 
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;  Overall 

authority  for  this  program  is  contained 
in  the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  as  amended. 
Public  Law  87-256  (Fulbright  Hays  Act). 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries;  to  strengthen 
the  ties  which  unite  us  with  other 
nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  worid"  Programs  and  projects  must 
conform  with  aU  Agency  requirements 
and  gtiidelines  and  are  subject  to  final 
review  by  the  USIA  contracting  officer. 

GuideUnes 

An  ideal  program  would  include  a 
combination  of  direct  services, 
community  outreach  programs  and 
woricshops  that  provide  international 
students  with  an  opportunity  to 
experience  the  United  States — its 
history,  culture,  values,  policies  and  life- 
styles. 

Direct  Services:  The  provision  of  off- 
campus  services  to  international 
students  living  in  and  visiting  the 
Washington,  DC  metropolitan  area  is  an 
important  goal  of  this  program. 
Proposals  should  demonstrate  the 
organization's  ability  to  provide  a 
variety  of  direct  services  to 
International  students  which  may 
include:  The  operation  and  maintenance 
of  a  housing  referral  service;  the 
publication  of  a  newsletter  student 
orientation  and  re-entry  programs;  and 
the  organization  of  social  and  cultural 
events.  Participating  organizations 
should  also  demonstrate  a  willhigness  to 
provide  services  to  traveling  foreign 
students  from  outside  the  metropolitan 
area  and  show  flexibility  in 
accommodating  their  requests. 

Community  Outreach:  USIA  seeks  to 
enhance  the  experiences  of  intematiooal 
students  through  contact  with  the 
greater  community  and  to  provide  the 
residents  of  Washington  at-large  an 
opportunity  to  participate  in  a  mutually 
enriching  experience.  The  Agency 
encourages  the  inclusion  of  home 
hospitality  and  community  education 
programs  in  the  proposal 

Workahope:  Anotner  goal  of  this 
project  is  the  identification  of 
international  graduate  students  who 
have  leadership  potential  and  whose 
participation  in  specially  tailored 
programs  may  make  a  substantial 


contribution  to  mutual  understanding 
and  communication  between  the  U.S. 
and  their  home  country  in  the  future. 
International  leadership  workshops  are 
considered  integral  to  the 
accomplishment  of  this  goal. 

Therefore,  proposals  should  include 
specifics  concerning  the  design  and 
implementation  of  workshops  capable  of 
accommodating  at  least  twenty  (20) 
participants  each.  Workshops  shotdd 
address  such  topics  as:  foreign  policy, 
international  trade  and  business,  mass 
media  and  other  issues  relevant  to 
potential  international  leaders. 

An  outline  of  proposed  workshop, 
activities  should  be  included  in  the 
proposal.  The  outline  should 
demonstrate  the  organization's  ability  to 
enlist  the  participation  of  informed 
lectiires,  keynotes  speakers,  and/or 
presenters  whose  credentials  and 
experience  are  evidence  of  in-depth 
knowledge  of  workshop  topics.  Invited 
speakers  should  provide  international 
students  with  access  to  expertise  and 
insights  not  otherwise  available  to  them. 

The  selected  organization  will  also  be 
responsible  for  soliciting  nominations  of 
workshop  participants  from  colleges  and 
universities  in  the  Washington,  DC 
metropolitan  area. 

Activities  supported  by  this  grant 
must  maintain  a  non-political  character 
and  shall  represent,  in  a  balanced  way, 
the  diversity  of  American  political, 
social  and  ctdtural  life. 

Proposals  should  include  a  listing  of 
names  titles,  addresses,  and  telephone 
numbers  of  the  executive  officer(s)  of 
the  organization  and  of  the  person(s) 
directiy  responsible  for  the  project. 
Resumes  or  vitae  of  key  personnel 
should  be  provide  whenever  possible. 

USIA  recommends  the  inclusion  of 
brochures  and  general  information 
concerning  the  organization,  i.e.  the 
number  of  employees,  the  names  of 
board  members  (or  similar  group)  and 
evidence  of  previous  experience  with 
international  students  in  the  proposal 
package. 

USIA  grant  assistance,  not  to  exceed 
$60,000,  is  expected  to  constitute  only  a 
portion  of  total  project  funding. 
Inasmuch  as  cost  sharing  is  required, 
proposals  should  list  other  anticipated 
sources  of  support  Grant  applications 
should  demonstrate  financial  and  in- 
kind  support  using  a  multi-column 
budget  format  that  clearly  identifies  the 
following  categories:  line  item,  amount 
of  USIA  support  amount  of  in-kind 
support  amount  provided  by  other 
funding  sources. 


Selection  Criteria 

1.  The  variety  and  breadth  of  direct 
services  provided  to  international 
students  by  the  organization. 

2.  Ability  to  recruit  and  maintain  the 
necessary  cadre  of  volunteers  required 
to  successfully  accomplish  the  goals  of 
the  program. 

3.  Ability  to  recruit  recognized  experts 
in  the  appropriate  field  to  participate  as 
presenters,  lecturers,  or  keynote 
speakers  in  programs  or  workshops. 

4.  Demonstrated  relationships  with 
colleges  and  universities  in  the 
Washington  metropolitan  area. 

5.  Cost  effectiveness  of  basic  services 
and  workshops,  including  evidence  of 
cost  sharing. 

Technical  Requirements 

Proposals  can  only  be  accepted  for 
review  when  they  include  the  following 
dociunentation: 

1.  Bureau  of  Educational  and  Cultui^l 
Affairs  Grant  Application  Coversheet 
(OMB  #311ft-0173); 

2.  Assurance  of  Compliance  with  U.S. 
Information  Agency  Regulations  under 
title  VI  of  the  Civil  Rights  Act  of  1964, 
section  504  of  the  Rehabilitation  Act  of 
1973,  and  tiUe  IX  of  the  Education 
Amendments  of  1972  (OMB  #3116-0191): 

3.  Certification  Regarding  Drug-Free 
Workplace  Requirements  for  Grantees 
Other  Than  Individuals; 

4.  Certification  Regarding  Debarment 
Suspension  and  Other  ResponsibUity 
Matters.  Primary  Covered  and  Lower 
Tier  Covered  Transactions.  Forms  lA- 
1279  and  L\-1280; 

5.  Disclosure  of  Lobbying  Activities; 

6.  Evidence  of  your  organization's 
non-profit  (tax-exempt)  status  and/or 
letters  of  incorporation. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
May  15. 1991.  Funded  proposals  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated  February  7, 1991. 
WOlianP.GIade. 

AttocJate  Director,  Bureau  of  Educational 

and  Cultural  Affair*. 

[FR  Doc.  91-4907  Filed  2-19-91;  8:45  am] 


Cooperative  AorMfiMfit  for  a  Non- 
Pioflt  OrQaHliaWoH  In  Support  of 
BiNiwiineiii  riuyianieivr  iiiieiiiauuiiai 
Studenta  Uvlna  and  Studying  in  the 
New  Yorli  City  Metropolitan  Area 

AOINCV:  United  States  Information 
Agency. 
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action:  Notice. 


aUMMARV:  The  Bureau  of  Educational 
and  Cultiiral  Affairs  of  the  United  States 
Information  Agency  seeks  applications 
from  non-profit  organizations  in  the 
New  York  metropolitan  area  to 
coordinate  and  implement  programs 
which  enhance  the  expnience  of 
international  students  attending  colleges 
and  universities  in  the  New  Yoik.  City 
area.  The  organization  will  develop 
programs  wUch  serve  to  familiarize 
international  students  with  New  York 
City's  complex  cultural  political  and 
ethnic  structures,  and  provide  a  bridge 
between  the  campus  environment  and 
American  communities. 

USIA  anticipates  awarding  up  to 
$30,000  for  the  implementation  and 
coordination  of  these  programs.  This 
amount  may  augment  functions 
currently  provided  to  International 
students  by  educational  and  other 
institutions. 

DATES:  Deadline  for  proposals:  Must  be 
received  by  COB  March  15, 1991. 
Duration:  'The  duration  of  the  grant  will 
be  July  1. 1991  through  June  30. 1992.  No 
funds  may  be  expended  until  the  grant 
agreement  is  signed 
AOORESSES:  Fifteen  copies  of  the 
comi^eted  application  should  be 
submitted  to  the  office  below:  U.S. 
Information  Agency,  Office  of  the 
Executive  Directoi^-E/X  301  4th  Street 
SW.  Room  336,  Washington.  DC  20547, 
ATTN:  New  York  Fjirichment  Programs. 
FOR  FURTMER  INFORMATION  CONTACT: 
Interested  organizations  should  write  or 
call  Mr.  Sheldon  Austin  or  Ms.  Robin 
Kline  at:  USIA,  301 4th  Sti^et  Advising 
and  Student  Servicea  Branch,  E/ASA. 
Room  340.  Washington.  DC  20547;  Tel 
(202)  619-5434. 

aumcMCMTARV  mrnxsmuctvom.  Overall 
authority  foe  these  programs  is 
contained  in  the  Mntual  Educational  and 
Cnltnral  Kxrhange  Act  of  1961,  as 
amended  Public  Law  87-250  (Pulbrl^t- 
Hays  Act).  The  purpoae  of  the  Act  is  "to 
enable  the  Government  of  ttie  United 
States  to  increase  mntnal  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries;  to 
strengthen  die  ties  whkh  unite  as  with 
other  nations  by  demonatratlng  ten 
educational  and  cultoral  faitecestt. 
developments,  and  achievements  ol  the 
people  of  the  United  Stales  and  other 
nations  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  worid"  Programs  and  projecta  mnat 
confonn  with  all  Agency  tetpilrements 
and  giiiddtnes  and  are  snl^ecl  to  final 
review  by  the  USIA  oontractkig  officer. 


Through  a  grant  to  a  non-profit 
organization  in  the  New  York  area, 
subject  to  the  availability  of  funds, 
USLA  seeks  programs  which  include 
activities  enabling  international 
students  and  scholars  to  experience  the 
United  States:  its  history,  culture, 
values,  policies  and  lifestyles. 
International  students  should  be 
provided  an  c^iportunity  to  utilize  the 
city's  resources  productiveljr;  to  meet 
understand  and  appreciate  a  multitude 
of  pec^e;  and  to  take  an  active  role  in 
city  Kf&  To  more  fully  understand 
American  life  and  culture,  students  must 
be  provided  with  the  opportunity  to 
become  personally  involved  with  and 
understand  "typicar*  American 
activities  sudi  as  volunteerism, 
observance  of  national  and  religious 
holidays,  coltural  and  sports  events, 
apartment  hunting,  etc.  Also  important 
are  a  woridng  knowledge  of  the 
American  legal  system,  including  the 
U.S.  income  tax  structure,  and  an 
understanding  of  the  woridngs  of 
American  business.  A  variety  of 
aprproaches  such  as  workshops,  home- 
hospitality,  and  community  outreadi 
programs  may  be  utilized  International 
students  should  also  be  exposed  to  the 
American  education  system  at  the 
primary  and  secondary  levels,  and  be 
encouraged  to  share  their  culture  and 
knowledge  with  American  students  at 
all  levels. 

One  possible  focus  of  this  program 
coold  be  to  identify  international 
students  having  leadership  potential 
whose  experience  in  this  program  could 
make  a  substantial  contribution  to 
mutual  understanding  and 
communication  between  the  U.S.  and 
their  home-coontry  in  the  future.  In  this 
regard,  workshops  for  fotiue 
international  leafiders  conld  be 
considered  part  of  this  program.  If 
workshops  are  induded  as  part  of  the 
proposal,  organizations  should  provide  a 
program  outline  which  demonstrates  the 
ability  to  enlist  the  participation  of 
informed  lecturers,  keynote  speakers, 
and/or  recognized  experts  whose 
credentials  and  experience  are  evidence 
of  in-depdi  knowledge  of  woricshop 
topics. 

Orgmizations  should  demonstrate  an 
ability  to  recndt  and  maintain  the 
necessary  cadre  of  volunteers  required 
to  participate  in  program  events. 

Activities  supported  by  this  grant 
must  maintain  a  non-political  character 
and  riiall  represent  in  a  balanced  way, 
the  dtv«*ity  (tf  American  political, 
social  and  cultural  bfe. 

Aridtttonally.  proposals  should 
include  a  Ustlng  of  names,  tides, 
addresses,  and  telephone  numbers  of 
the  executive  officer(s)  of  the 


organization  and  of  the  person(s) 
dinectiy  responsible  for  the  project 
Resumes  or  cnrricalara  vitae  of  key 
personnel  should  be  provided  whenever 
possible. 

Requliaraaats 

Proposals  can  only  be  accepted  for 
review  when  they  include  the  following 
documentation: 

1.  Bureau  of  Educational  and  Cultural 
Affairs  Grant  Apf^cation  Coversheet 
(OMB  #  3110-0173): 

2.  Assurance  of  Ctmpliance  with  U.S. 
Information  Agency  Rc^gnlations  under 
tide  VI  of  the  Civil  Rights  Act  of  1964, 
section  504  of  the  Rehabilitation  Act  of 
1973,  and  title  IX  of  the  Education 
Amendments  of  1972  (OMB  #  3116- 
0191); 

3.  Certification  Regarding  Drug-Free 
Workplace  Requirements  for  Grantees 
Other  Than  Individuals; 

4.  Certification  Regarding  Debarment 
Suspension  and  Other  Responsibility 
Matters.  Primary  Covered  and  Lower 
Tier  Covered  Transactions,  Forms  lA- 
1279  and  lA-1280: 

5.  Disclosure  of  Lobbying  Activities 

6.  Evidence  of  yoor  organization's 
noni>rofit  (tax-exempt)  status  and/or 
lettCTS  of  incwporatioa 

Notification 

All  api^icants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
May  15, 1991.  Funded  proposals  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  Febrnaiy  7. 1991. 
Willie  P.  GUde, 

Associate  Director,  Bureau  of  Educational 
and  Cultural  Affairs. 
[FR  Doc.  91-3908  Filed  Z-ld^Ol;  8:45  am] 
BiujNO  coot  S2*»-ei-« 


Private  and  Non-ProfH  Organtaations 
In  Support  of  Inlamationai  Educational 
and  Cuttwal  ActMtiee;  Request  for 
Proposaia 

agency:  United  States  Information 
Agency. 

:  Notice. 


r  The  Office  of  Citizen 
Exchanges  (E/P)  announces  a  request 
for  proposals  from  private,  nonprofit 
organizatioDS  in  support  of  six  projects 
tiiat  have  been  initiated  by  B/P. 
Interested  applicants  are  urged  to  read 
the  complete  Fedetal  RogisSer 
announcement  before  addressing 
inquiries  to  the  Office  or  snboiitting 
their  proposals. 

DAtn:  This  action  is  effective  from 
February  2a  1991,  throu^  March  15. 
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1901  when  complete  proposals  must  be 
received. 


kTKM  contact: 

The  Office  of  Qtisen  Exchanges,  Bureau 
of  Educational  and  Cultural  Affairs, 
United  States  Information  Agency,  301 
4th  Street  SW..  Washington,  DC  20547. 
To  facilitate  the  processing  of  your 
request,  please  include  the  name  of  the 
appropriate  USIA  Program  Officer,  as 
identified  on  each  announcement,  on  all 
inquiries  and  correspondence. 
•WPIBMNTAIIV  wrowMATiow;  The 
Office  of  Citixen  Exchanges  of  the 
United  States  Information  Agency 
(USIA)  announces  a  program  to 
encourage,  through  limited  grants  to 
nonprofit  institutions,  increased  private 
sector  commitment  to  and  involvement 
in  international  exchanges.  (All 
international  participants  will  be 
nominated  by  USIS  personnel  overseas 
and  selected  by  USIA). 

Summary  of  Initiative  Grant  Program 


Cultural  Patrimony  and  Heritage 

The  Office  of  Citizen  Exchanges  (E/P) 
proposes  the  development  of  a  two-way 
exchange  program  which  would  begin 
with  a  three- week  U.S.  seminar/ study 
tour  for  up  to  10  senior  level  Ministry  of 
Culture  or  equivalent  officials  from 
countries  located  in  North  Africa,  the 
Near  East  and  South  Asia  (the  NEA 
region).  Several  months  after  the 
completion  of  the  U.S.  portion  of  the 
program,  a  delegation  of  3  to  4  American 
cultural  experts  would  travel  to  the  NEA 
region  for  follow-up  evaluations  and 
discussions  with  NEA  counterparts. 

The  project  will  be  designed  to 
explore  current  regional  and  bilateral 
issues  relating  to  cultural  property,  and 
will  attempt  to  expand  and  develop 
regional  and  international  cooperation 
in  this  area. 

The  E/P  Program  Officer  for  this 
project  is  Michael  Weider. 

Program  to  Support  and  Expand 
Linkages  Between  U.S.  and  NEA 
Community  Colleges  and  Vocational 
Institutions 

The  Office  of  Citizen  Exchanges  (E/P) 
of  the  United  States  Information  Agency 
p.O|>oees  the  development  of  a  two-way 
exchange  program  which  would  begin 
with  a  three  week  U.S.  seminar/study 
tour  for  up  to  10  senior  level  education 
officials  from  countries  located  in  North 
Africa,  the  Near  East  and  South  Asia 
(the  NEA  region).  Several  months  after 
the  completion  of  the  U.S.  portion  of  the 
program,  a  delegation  of  3  to  4  American 
education  specialists  would  travel  to  the 
NEA  region  for  follow-up  evaluations, 
discussions  and  seminars  specifically 


designed  to  promote  and  expand 
linkages  between  U.S.  and  NEA 
organizations. 

The  project  should  provide 
substantive  exposure  to  conununity 
college  and  vocational  education 
programs  available  in  the  U.S.,  and 
cover  in  detail  the  various  ways 
institutions  are  managed,  administered 
and  respond  to  demands  placed  upon 
them  by  government,  industry,  and  the 
communities  they  have  been  chartered 
to  serve.  The  program  should  identify 
and  analyze  iiistitutions  and  programs 
that  exist  in  NEA  countries,  and,  if 
possible,  to  develop  and/or  expand 
regional  cooperation  among  them.  The 
program  must  clearly  provide  for  major 
benefits  to  the  U.S.  community  college  in 
the  form  of  curriculum  and  faculty 
development  that  internationalize  the 
instructional  program. 

The  E/P  Program  Officer  coordinating 
this  project  is  Michael  Weider. 

Environmental  Protection  in  South  Asia 

The  Office  of  Qtizen  Exchanges  (E/P) 
of  the  United  States  Information  Agency 
proposes  the  development  of  a  three 
week  study /observational  tour  for  up  to 
10  environmental  professionals  from 
South  Asia:  and  a  two  week  follow-up 
exchange  to  South  Asia  by  a  delegation 
of  up  to  4  U.S.  environmental  specialists. 

The  project  will  be  designed  to 
facilitate  dialogue  on  global 
environmental  concerns,  such  as  the 
"greenhouse  effect"  deforestation,  etc, 
and  will  familiarize  participants  with 
regional  environmental  initiatives  taken 
by  the  U.S.  to  deal  with  issues  such  as: 
air  and  water  pollution,  envirorunental 
planning  and  toxic  waste  management; 
urbanization  and  its  effects  on  ^e 
environment  (including  waste  disposal 
and  control);  watershed  management 
and  maintenance  of  wilderness  areas. 

The  E/P  Program  Officer  coordinating 
this  project  is  Michael  Weider. 

Employing  and  Educating  Individuals 
With  Disabling  Conditions:  A 
Mainstreaming  Project  for  the  Soviet 
Union 

The  Office  of  Citizen  Exchanges  (E/P) 
will  consider  applications  from 
nonprofit  institutions  for  a  grant  to 
conduct  a  substantive  program  for  an 
incoming  delegation  of  up  to  10  health 
care  workers,  government  officials,  and 
educators  from  the  Soviet  Union 
responsible  for  the  education,  treatment 
and  employment  of  individuals  with 
disabling  conditions.  This  two-week, 
multi-site  study  tour  will  focus  upon  an 
examination  of  American  practices  of 
mainstream  educational  and 
employment  opportunities  for  citizens 
with  disabling  conditions  and  will 


expose  the  delegation  to  the  legal 
framework  and  human  rights  guarantees 
for  these  individuals. 

The  program  will  include  a  short 
Washington,  DC  component  as  well  as 
lengthier  visits  to  outstanding  programs 
for  individuals  with  disabilities, 
including  a  combination  of  training 
facilities  and  at-home  educational  and 
employment  settings.  Institutional 
linkages  will  be  facilitated  by  a  ten-day 
follow-up  visit  of  four  American 
specialists  to  the  Soviet  Union  within 
six  months  of  the  conclusion  of  the 
American-based  program. 

The  E/P  Program  Officer  for  this 
project  is  Katharine  Guroff. 

Preservation  of  Indonesia's  Cultural 
Heritage 

The  Office  of  Citizen  Exchanges  (E/P) 
proposes  the  development  of  a  program 
which  will  bring  up  to  ten  Indonesian 
historic  preservation  specialists  to  the 
U.S.  and  send  up  to  five  American 
counterparts  to  Indonesia  to  assist  the 
Indonesian  historic  preservation 
movement,  in  both  the  public  and 
private  sectors,  to  develop  a  productive 
and  enduring  relationship  between  the 
two  sectors:  to  develop  a  systematic 
survey  of  historic  buildings,  sites  and 
monuments:  and  to  generate  data  about 
the  status  of  cultural  properties  in 
Indonesia  and  what  is  needed  for  their 
preservation. 

The  E/P  Program  Officer  coordinating 
this  project  is  Hugh  Ivory. 

Government  Regulation  and 
Deregulation  of  Private  Sector 
Enterprise 

The  Office  of  Citizen  Exchanges  (E/P) 
proposes  development  of  a  program  to 
bring  12  Mozambican  government 
officials  and  private  business  executives 
to  the  United  States  to  examine  ways 
private  sector  business  activities 
interact  with  government  agencies  at  the 
national,  state  and  local  levels.  This 
three-week  program  will  also  consider 
the  ways  in  which  businesses  regiilate 
themselves.  Participants  will  also  study 
government  initiatives  to  promote 
business  development  and  build 
infrastructure.  A  U.S.  nonprofit 
institution  will  design  and  execute  the 
program  and  select  the  American 
counterparts. 

The  E/P  Program  Officer  for  this 
project  is  Stephen  Taylor. 

Funding  and  Budget  Requirements  for 
all  Submissions 

Since  USIA  assistance  constitutes 
only  a  portion  of  total  project  funding, 
proposals  should  list  and  provide 
evidence  of  other  anticipated  sources  of 
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support.  Applications  should 
demonstrate  substantial  financial  and 
in-kind  support  using  a  three-column 
format  that  clearly  displays  cost-sharing 
support  of  proposed  projects.  Those 
budgets  including  funds  from  other 
sources  should  provide  firm  evidence  of 
the  funds.  The  required  format  follows: 


ptf  (tofn,  flic. 

USIA 
support 

Com 

sharing 

Total 

To« 

t 

$ 

t 

Funding  assistance  is  limited  to 
project  costs  as  defined  in  the  Project 
Proposal  Information  Requirements 
(OMB  #3116-0175)  with  modest 
contributions  to  defray  total 
administrative  costs  (salaries,  benefits, 
other  direct  and  indirect  costs).  Such 
administrative  costs  are  limited  to  20 
(twenty)  pereent  of  the  total  funds 
requested.  The  recipient  institution  may 
wish  to  cost-share  any  of  these 
expenses.  Organizations  with  less  than 
four  years'  experience  in  conducting 
international  exchange  programs  are 
limited  to  $60,000  of  USIA  support 

Application  Requirements 

Detailed  concept  papers  and 
application  materials  may  be  obtained 
by  writing  to:  The  Office  of  Citizen 
Exchanges  (E/P),  USIA,  301 4th  Street 
SW..  Washington.  DC  20547. 

Attention:  (Name  of  the  Appropriate 
E/P  Program  Officer) 

Inquiries  concerning  technical 
requirements  are  welcome. 

Proposals  must  contain  a  narrative 
which  includes  a  complete  and  detailed 
description  of  the  proposed  program 
activity  as  follows: 

1.  A  brief  statement  of  what  the 
project  is  designed  to  accomplish,  how  it 
is  consistent  with  the  purposes  of  the 
USIA  award  program,  and  how  it  relates 
to  USIA's  mission. 

2.  A  concise  description  of  the  project 
spelling  out  complete  program  schedules 
and  proiiosed  itineraries. 


3.  A  statement  of  what  follow-up 
activities  are  proposed,  how  the  project 
will  be  evaluated,  what  groups,  beyond 
the  direct  participants,  will  benefit  from 
the  project  and  how  they  will  benefit 

4.  A  detailed  budget 

5.  Certification  Regarding  Debarment 
Suspension,  Ineligibility  and  Voluntary 
Exclusion,  Primary  Covered  and  Lower 
Tier  Covered  Transactions,  Forms  LA- 
1279  and  IA-1280. 

6.  Compliance  with  Office  of  Citizen 
Exchanges  Additional  Guidelines  for 
Conferences  (if  applicable). 

7.  Compliance  with  Travel  Guidelines 
for  Organizations  Inside  and  Outside 
Washington.  DC  (if  and  as  applicable). 

8.  For  proposal  requesting  $100,000  or 
more,  Certification  for  Contracts,  Grants 
and  Cooperative  Agreements,  Form  M/ 
KG-13. 

9.  For  proposals  requesting  $100,000, 
Disclosure  of  Lobbying  Activities  (OMB 
#0348-0046). 

Note:  All  required  forms  wiU  be  provided 
with  the  application  packet 

Review  Criteria 

USIA  will  consider  proposals  based 
on  the  following  criteria: 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  originality,  substance, 
rigor,  and  relevance  to  Agency  mission. 

2.  Institution  Reputation/Ability/ 
Evaluations:  Institutional  recipients 
should  demonstrate  potential  for 
program  excellence  and/or  track  record 
of  successful  programs.  Relevant 
evaluation  results  of  previous  projects 
are  part  of  this  assessment 

3.  Project  Personnel:  Personnel's 
thematic  and  logistical  expertise  should 
be  relevant  to  the  proposed  program. 

4.  Program  Planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  rigor  and 
logistical  capacity. 

5.  Thematic  Expertise:  Proi}osal 
should  demonstrate  expertise  in  the 
subject  area  which  guarantees  an 
effective  sharing  of  information. 

6.  Cross-Cultural  Sensitivity/Area 
Expertise:  Evidence  of  sensitivity  to 


historical,  linguistic,  and  other  cross- 
cultural  factors;  relevant  knowledge  of 
geographic  area. 

7.  Ability  to  Achieve  Program 
Objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposal  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives. 

8.  Multiplier  Effect  Proposal 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  ties. 

9.  Cost-Effectiveness:  The  overhead 
and  administrative  components  should 
be  kept  as  low  as  possible.  All  other 
items  should  be  necesary  and 
appropriate  to  achieve  the  program's 
objectives. 

10.  Cost-Sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  weU  as 
institutional  direct  funding 
contributions. 

Application  Deadlines 

The  Office  of  Citizen  Exchanges  will 
accept  proposals  from  the  publication 
date  of  this  notice  through  COB  April  1, 
1991.  Institutions  must  submit  16  copies 
of  the  final  proposal  and  attachments. 
Proposals  must  fully  accord  with  the 
terms  of  this  Request  for  Proposals 
(RFP)  as  well  as  with  Project  Proposal 
Information  Requirements  {OMB  #3116- 
0175— provided  in  application  packet). 
(See  "Technical  Requirements.") 
Proposals  should  be  mailed  to:  IThe 
Office  of  the  Executive  Director  (E/X), 
Bureau  of  Educational  and  Cultural 
Affairs,  (Attention  Citizen  Exchanges- 
Initiatives),  United  States  Information 
Agency.  301  4th  Street  SW.,  Room  338, 
Washington,  DC  20547. 

Dated:  February  6, 1991. 
WUIiam  Glade, 

Associate  Director,  Bureau  of  Educational 
and  Cultural  Affairs. 
[FR  Doc  91-3909  FUed  2-19-91;  8:45  am] 
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Sunshine  Act  Meetings 


TNa 


of  •«•  FED0UL  nCQISTER 
ot  witllnn  puMihad 

undw  th*  *'Gov«miiwnt  in  ttw  SuntNra 
Acf'  (Ptib.  L  94400)  5  UL&C  562b<«)(3). 


imUiATOIIV 


.  NMirmr  oTATioN  or 

It  February  13, 
1901.  55  FR  S452. 


OP 

a.in. 


.V  ■MWOUWCID  THM  AND  DATE 
February  13.  ISOa  lOO) 


CMANOI M  TNB  MUTINQ:  Th«  following 
Dockat  Nuaiber*  bave  bean  added  to 
ItemCAG-l  oo  tba  Afanda  scfaadulad 
for  Febnaxy  13, 1901: 

Item  No^  Docket  AAx.  and  Company 

CAG-1— RM91-2-00a  M echaniniu  for 
Panthnnigh  of  Ptpdtaa  Talw-orfty 
Buyout  and  Buydown  Coitt.  RP8B-ao-01S. 
RP8»-1SS-00«,  Rn»-lS4-009.  RPgO-«S-003. 
TMM-6-17-a»k  TUa»-10-}7-OOS.  TM90-7. 
17-009.  TMMKU-V-OOO  and  TMOO-14-17- 
OOa  Tcxaa  Baatara  Traaaiiaaioa 
Cofporatiao 

Lofem 


Secrttarf. 

[FR  Doc.  n-IOas  Fllada-U-91;  4M5  pm] 


I  tAHtTV  AMD  MEALTH 


February  14.  igei. 

TMi  AND  DATC 10  ajXL  (iteou  1  and  2) 
and  2  p jn.  (itema  3  and  4).  Thursday. 
February  21. 1901. 

KACe  Room  600. 1730  K  Street.  NW, 
Washington.  DC 
status:  Open. 

MATTim  TO  BC  CONSIOCRtO:  The 

Conunisaion  wrill  hear  oral  argument  on 
the  following: 

1.  BethBnergy  Mine*.  loc  Docket  Noa. 
PENN  80-277-R.  etc 

2.  Mettiki  Coal  Corporation.  Docket  No*. 
YORK  8»-10-R.  etc 

3.  Rochester  and  Pittsburgh  Coal  Company, 
Docket  Nos.  PENN  88-30e-R.  etc 

4.  Southern  Ohio  Coal  Company,  Docket 
Nos.  WEVA  88-144-R.  et& 

The  above  four  proceedings  were  set 
for  oral  argument  In  an  order  dated 
January  22, 1901,  and  involve  similar 
issues  pertaining  to  the  issuance  of 
safeguards. 

Any  person  intending  to  attend  this 
hearing  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters. 


BRtst  fatrami  die  Commission  in  advance 

of  those  needs.  Subject  to  29  CFR 

270e.lS0(aH3}  and  2700.160(e). 

CONTACT  KRSON  FON  MORS 

MPONMATlONi  Jean  Ellen.  (202)  653- 

5629/(202)  708-0300  for  TDD  Relay  800- 

877-8339  (ToB  Free). 

laaaREDan. 

AteadaOeA. 

[FR  Doc.  91-M63  Filed  3-l»-01:  ItM  pai) 


tor 
rasmvi  svsTiM 


OPTHSPntlUL 


!  AND  DATK  11:00  ajn..  Monday. 
February  25, 1901. 
KACC  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW.,  Washington.  DC  20651. 
STATUS:  Closed. 
matthistosk 


1.  Ptrsonnel  actions  (appointments. 
prooMitiona,  assignments,  reassignraents.  and 
salary  actions)  tanrohrlng  indlTidual  Federal 
Reserve  System  ampioyees. 

2.  Any  items  canisd  forward  from  a 
previoualy  announced  meeting. 

OOHTACT  PCNSON  TOR  MOnS 
iNroNMATlON.  Mr.  JoMph  R.  Coyne, 
Aaaiatant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
hol(&ig  company  applications  scheduled 
for  the  meeting. 

Dated:  February  15. 1901. 
Jennifar ).  lohosoa. 
Associate  Secretary  of  the  Boaid. 
[FR  Doc  91-4102  FiM  »-lS-«l;  3:36  pm) 


DiPAiiTMiNT  or  jusnce 

rANOLI  COMMISSION 

Pursuant  to  the  Government  in  the 
Sunshine  Act  (Public  Law  94-409]  (5 
U.S.C  section  552b). 
TONS  AND  OATC  9Kn  a.m.  to  10:30  a.m.. 
Tuesday.  February  28. 1991. 
KACe  5550  Friendship  Boulevard. 
Chevy  Chase,  Maryland,  20815. 
STATUS:  Closed  pursuant  to  a  vote  to  be 
taken  at  the  beginning  of  the  meeting. 

MATTIRS  TO  SB  CONSNMRBD: 

1.  Appeals  to  the  Commission  of 
approximately  7  cases  decided  by  the 
National  Conuniisionera  pursuant  to  a 
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reference  under  28  CFR  2.17.  These  are  all 
caaee  otiginaDy  heard  by  examiner  panels 
wherein  inmates  of  Federal  prisons  have 
applied  for  parole  or  are  contesting 
revocatioa  of  parole  or  mandatary  nieaae. 

2.  Approval  of  Hearing  Examiners  pursuant 
tos  18  U.S.C.  4204(a)(2)(A). 

CONTACT  MRSON  POR  MORS 
mtormation:  Jeflrey  Koetbar.  Case 
Analyst.  National  Appeals  Board. 
United  States  Parole  Commission,  (301) 
492-5968. 

Dated:  February  13. 1901. 
Mtahaal  A.  asmrae. 

General  Cotauel  US.  Parole  CommJtakuL 
[FR  Doc.  91-4086  FUed  2-15-01: 12:a«  pm) 
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DtFARTMtNT  or  JUSTICe 
rAROLI  COMMISSION 

Pursuant  to  the  Government  in  dia 
Sunshine  Act  (Public  Law  94-409)  (5 
U.S.C.  section  552b). 
TiMi  AND  DATK  10:30  a JB.,  Tuesday, 
February  26, 1901. 

PUkCK  5650  Friendship  Boulevard. 
Chevy  Chase.  Maryland,  20815. 
STATUS:  Open. 

MATTIRS  TO  BTCONSIDIRn):  The 

following  matters  have  been  placed  oa 
the  agenda  for  the  open  Parole 
Commission  meeting: 

1.  Approval  of  minutes  of  ptevkws 
CosuBission  meeting. 

2.  Reports  from  the  Chairman. 
Commissioners,  Legal,  Case  Operations. 
Program  Coordinator  and  Administrative 
Sections. 

3.  Proposal  to  amend  28  CFR  2.19(c)  on  the 
Issoa  of  the  Commissioo's  use  of  acqvitlalR. 

4.  Piapoaal  to  amend  the  guideUnes  to  add 
solicitation  offenses. 

5.  Discussion  on  establishing  short  and 
long-range  goals  for  ths  Parole  Commissfcm. 

6.  Discussion  on  including  proliibitioa 
against  alcohol  on  Drug  After-care 
Conditions. 

7.  Discussion  on  the  Commission's  proposal 
to  change  its  prohibition  on  warrantless 
search. 

8.  Discussion  on  decisions  outside  the 
guidelines. 

9.  Discussion  on  the  Enhanced  Supervision 
Monograph. 

10.  Report  snd  recommendation  regarding 
non-parolable  offenders  in  Federal  custody 
with  U.S.  Parole  Commission  detainers  and 
sentences  with  non-parolable  components. 

11.  Proposal  to  modify  the  Definition  of 
Teripheral  Role." 

12.  Establishment  of  the  Daniel  R.  Lopez 
Memorial  Award. 

13.  Discussion  regarding  Curfew  Parole. 
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14.  Proposal  to  require  inmates  scheduled 
for  a  two-thirds  review  to  complete  either  a 
waiver  or  application  for  a  mandatory  parole 
hearing. 

15.  Proposal  to  request  that  Bureau  of 
Prisons  not  submit  information  to  the  Parole 
Commission  regarding  liunates  with  non- 
parolable  sentences. 

16.  Discussion  regarding  the  realignment  of 
the  Western.  North  Central  and  South 
Central  Regional  Offices  of  the  Commission. 

CONSCNT  AOCNDA:  The  following  matters 
have  been  placed  on  the  consent  agenda 
and  will  be  considered  at  the  open 
meeting  open  if  a  Parole  Commissioner 
requests  that  they  be  discussed  at  the 
meeting: 

1.  Final  Rule  on  grading  bribery  offenses. 

2.  Language  to  be  used  to  notify  the 
Commission  and  Bureau  of  Prisons  staff  of 
appropriate  candidates  for  home 
confinement 

3.  Proposal  to  add  two  sections  to  the 
Transfer  Treaty  Regulation  concerning  the 
statement  of  jtuisdlction  and  the  reopening  of 
Transfer  Treaty  cases. 

4.  Modification  of  Transfer  Treaty 
Procedures  at  S  2.62-01(a)  of  the  U.S.  Parole 
Commission  Rules  and  Procedures  ManuaL 

5.  Revision  of  28  CFR  2.64  to  account  for 
the  recent  Sentencing  Reform  Act 
amendments  which  extend  the  existence  of 
the  Parole  Commission. 

AOENCV  CONTACT  Linda  Wines  Marble, 
Director,  Case  Operations  and  Program 
Development,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  February  13, 1991. 

Michael  A  Stover. 

General  Counsel.  U.S.  Parole  Commission. 

[FR  Doc  91-4089  Filed  2-15-91;  12:56  pm] 
BUJNO  COM  4410-01-11 


LCQAL  SERVICES  CORPORATION 

TIME  AND  DATE:  A  meeting  of  the  Board 

of  Directors  will  be  held  on  February  22, 

1991.  The  meeting  will  commence  at  9:00 

a.m. 

place:  The  Washington  Court  Hotel.  525 
New  Jersey  Avenue  NW.,  Ballroom 
Center,  Washington,  DC  20001,  202/628- 
2100. 

STATUS  OF  MEETINO:  Open  (A  portion  of 
the  meeting  may  be  closed,  subject  to  a 
vote  by  a  majority  of  the  Board  of 
Directors,  to  discuss  personnel, 
privileged  or  confidential,  personal 
investigatory  and  litigation  matters 
under  the  Government  in  the  Sunshine 
Act  5  U.S.C.  552b  (c)  (2),  (4).  (5),  (7).  and 


(10)  and  45  CFR  1622.5  (a),  (c).  (d).  (e). 
(f),  and  (h)). 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes. 
— ^(anuary  28, 1991 

3.  Chairman's  Report 

5.  President's  Report 

6.  Legislative  Report 

7.  Report  from  the  Audit  and  Appropriatioru 

Committee. 

a.  Consideration  of  Fiscal  Year  1990 
Uncommitted  Carryover  Funds; 

b.  Consideration  of  FY  1991  Consolidated 
Operating  Budget; 

c  Consideration  of  FY  1992  Budget  Mark 
Proposals. 

8.  Resolution  Offered  by  Mr.  Dana. 

9.  Consideration  of  Competition  Study. 

CONTACT  PERSON  TOR  MORE 
intormation:  Maureen  R.  BozeU, 
Executive  Office,  (202)  863-1839. 

Date  Issued:  February  IS,  1991. 
Maureen  R.  BoseU, 
Corporation  Secretary. 
[FR  Doc  91-4090  Filed  2-15-91;  12:57  pm] 
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NATIONAL  COUNaL  ON  DISABIUTY 

Quarterly  Meeting 
summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  the  National 
Council  on  Disability.  This  notice  also 
describes  the  functions  of  the  National 
Council.  Notice  of  this  meeting  is 
reqtiired  under  section  522(b)(10)  of  the 
"Government  in  Sunshine  Act"  (Pub.  L 
94-409). 

dates: 

March  IB,  1991,  a-30  a.m.  to  SKW  p.m. 
March  19, 1991,  8:30  a.m.  to  5:00  p.m. 
March  20, 1991,  8:30  a.m.  to  5:00  p.m. 
March  21, 1991,  8:30  a.m.  to  5:00  p.m. 
March  22, 1991,  8:30  a.m.  to  5:00  p.m. 

location:  Los  Angeles  Airport  Marriott 
Hotel. 

TOR  FURTHER  INFORMATION  CONTACT. 

National  Council  on  Disability,  800 
Independence  Avenue,  SW.,  Suite  814, 
Washington,  DC  20591,  (202)  267-3846, 
TDD:  (202)  267-3232. 

The  National  Council  on  Disability  is 
an  independent  federal  agency 
comprised  of  15  members  appointed  by 
the  President  of  the  United  States  and 
confirmed  by  the  Senate.  Established  by 
the  95th  Congress  hi  Title  IV  of  the 
Rehabilitation  Act  of  1973  (as  amended 
by  Public  Uw  No.  95-602  in  1978),  the 


National  Council  was  initially  an 
advisory  board  within  the  Department 
of  Education.  In  1984,  however,  the 
National  Council  was  transformed  into 
an  independent  agency  by  the 
Rehabilitation  Act  Amendments  of  1984 
(PubUc  Law  98-221). 

The  National  Coimcil  is  charged  with 
reviewing  all  laws,  programs,  and 
policies  of  the  Federal  Government 
affecting  individuals  with  disabilities 
and  making  such  reconunendations  as  it 
deems  necessary  to  the  President,  the 
Congress,  the  Secretary  of  the 
Department  of  Education,  the 
Commissioner  of  the  Rehabilitation 
Services  Administration,  and  the 
Director  of  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR).  In  addition,  the  National 
Council  is  mandated  to  provide 
guidance  to  the  President's  Committee 
on  Emplojrment  of  People  With 
Disabilities. 

The  meeting  of  the  National  Council 
shall  be  open  to  the  Public.  The 
proposed  agenda  bicludes: 

Report  from  Chairperson  and  Executive 

Committee  Update  on  NIDRR 
Update  on  Prevention  and  the  National 

Conference  on  the  Prevention  of 

Disabilities 
Update  on  the  implementation  of  the 

Americans  with  Disabilities  Act 
Update  on  research  policy  studies:  education: 

teclinology;  and.  health  insurance 
Committee  Meetings/Committee  Reports 
Presentation  on  the  media  and  people  with 

disabilities 
Report  on  the  Institute  of  Medicine  report 

"Disability  in  America." 
Unfinished  Business 
New  Business 
Announcements 
Adjournment 
Hearings  will  be  held  on  the  financing  of 

assistive  technology  devices  and  services 
Meeting  of  the  Advisory  Committee  on  the 

Financing  of  Assistive  Technology 

Records  shall  be  kept  of  all  National 
Council  proceedings  and  shall  be 
available  after  the  meeting  for  public 
inspection  at  the  National  Council  on 
Disability. 

Signed  at  Washington.  DC  on  February  15, 
1991. 

Ethel  D.  Briggs, 

Executive  Director 

[FR  Doc  91-4045  Filed  2-15-91;  12:54  pm) 
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Department  of 
Agriculture 

Rural  Electrification  Administration 

7  CFR  Part  1710 

Borrower  EKgibiiity  for  Different  Types  of 

Loans;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 
7CFRPW11710 


RM0S7>-AA4I 

BofToww  ElQlbMly  for  DHferant  ^fpoe 
of  Loam 


r.  Rural  Electrification 
Administration,  USDA. 

action:  Proposed  rule. 


r.  The  Rural  Electrification 
Administration  (REA)  proposes  to  add  a 
new  part  1710,  General  and  Pre-loan 
Policies  and  Procedures  Conunon  to 
Insured  and  Guaranteed  Electric  Loans. 
This  part  implements  the  provisions  and 
requirements  of  the  Rural  Electrification 
Act  (RE  Act),  as  amended,  and  contains 
the  administrative  polices,  requirements, 
and  procedures  of  the  REA  electric 
program  for  applicants  seeking  financial 
assistance  from  REA  for  facilities  to 
furnish  electric  service  in  rural  areas. 
The  primary  objective  of  proposed 
S  1710.102  is  to  set  forth  REA  policies 
and  procedures  for  determining 
borrowers'  eligibility  for  different  types 
of  financial  assistance  and  the  amount 
of  an  insured  loan  request  that  will  be 
financed  with  an  insured  loan  and/or  a 
90  percent  loan  guarantee. 

DAin:  Comments  must  be  received  by 
REA  or  carry  a  postmariL  or  equivalent 
by  April  8, 1901. 


:  Written  comments  shotdd 
be  addressed  to  Bert  L  Huntington. 
Management  Analyst,  U.S.  Department 
of  Agriculture,  Rural  Electrification 
Administration,  room  0014-S,  14th  & 
Independence  Avenue.  SW., 
Washington,  DC  202S0-1500.  REA 
requests  an  original  and  3  copies  of  all 
comments. 

TON  nmTHm  mtohmation  contact: 
Frank  W.  Bennett  Deputy  Assistant 
Administrator-Electric.  U.S.  Department 
of  Agriculture,  Rural  Electrification 
Administration,  Room  404A-S,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  202SO-lS0a  Telephone: 
(202)  382-0547. 

aumxMBiTAiiv  wyowiiATiON:  Pursuant 
to  the  RE  Act  REA  proposes  to  amend  7 
CFR  chapter  XVII  by  adding  part  ma 
General  and  Pre-loan  PoUcies  and 
Procedures  Common  to  Insured  and 
Guaranteed  Electric  Loans;  Subpart  A. 
General  consisting  of  S  1710.2, 
Definitions  and  RiHes  of  Construction: 
and  Subpart  C  Loan  Purposes  and  Basic 
PoUcies,  consisting  of  i  17iai02, 
Borrower  Eligibility  for  Different  Types 
of  Loans. 


This  rule  is  issued  in  conformity  with 
Executive  Order  12291,  Federal 
Regulation.  Tlds  action  will  not  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  result  in  a 
major  increase  in  costs  or  prices  to 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions:  (3) 
result  in  sigi^cant  adverse  effects  on 
competition,  employment  investment  or 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets.  Therefore,  this  rule  has  been 
determined  to  be  "not  major." 

Information  on  the  impacts  of  this 
action  and  the  alternatives,  which 
provided  a  basis  for  the  decision  to 
proceed  with  the  rule,  is  contained  in 
the  background  section  of  the  rule.  This 
information  meets  the  Department  of 
Agriculture's  requirements  for 
regulatory  impact  analysis. 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act 
REA  has  concluded  that  promulgation  of 
this  rule  does  not  represent  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1960,  as  amended,  (42  U.S.C.  4321  et 
seq.  (1976)),  and  therefore,  does  not 
require  an  environmental  impact 
statement  or  an  environmental 
assessment 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.85a  Rural  Electrification  Loans 
and  Loan  Guarantees.  For  the  reasons 
set  forth  in  the  Final  Rule  related  Notice 
to  7  CFR  part  3015,  subpart  V  in  50  FR 
47034,  November  14, 1985,  this  program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  loan  officials. 

The  existing  reporting  requirements 
approved  prior  to  this  proposed  rule 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwoiic  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  (Approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0572-0032.)  The  public 
reporting  burden  is  estimated  to  average 
17  hours  per  response  for  REA  Form  7, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering,  completing  and 
reviewing  the  collection  of  information 
and  maintaining  the  data  needed. 

Additional  reporting  requirements 
contained  in  this  proposed  rule  for  REA 
Form  50  are  being  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 


U.S.C  3501  et  seq.).  They  will  not  be 
effective  until  approved  by  OME  The 
public  reporting  burden  for  this  new 
collection  of  information  is  estimated  to 
average  2  hoius  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering,  completing  and  reviewing  the 
collection  of  information  and 
maintaining  the  data  needed. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
these  collections  of  information, 
including  suggestions  for  reducing  the 
burden,  to  Department  of  Agriculture, 
Qearance  Officer,  OIRM,  room  404-W. 
Washington.  DC  2025a  and  to  the  Office 
of  Management  and  Budget  Paperwork 
Reduction  Project  (OMB  number  0572- 
0032).  Washington.  DC  20503. 

Background 

REA  is  in  the  process  of  publishing  for 
public  comment  its  policies,  procedures 
and  requirements  relating  to  the  electric 
loan  program.  General  policies  and 
preloan  policies  and  procedures 
common  to  both  guaranteed  and  insured 
loans  will  be  published  as  subparts  A 
through  H  of  7  CFR  part  1710.  Section 
1710.102  is  being  published  now  to  set 
forth  policies  and  procedures,  pursuant 
to  the  new  section  314  of  the  R£  Act  for 
determining  the  amount  of  insured  funds 
and  90  percent  guaranteed  funds  that 
will  offered  to  applicants  for  insured 
loans.  Section  1710.2,  which  defines  key 
terms  used  in  i  1710.102  and  the  other 
sections  of  part  ITia  is  also  being 
published  now.  The  other  sections  of 
part  1710  will  be  published  as  soon  as 
possible. 

REA  also  plans  to  publish  in  the  near 
future  parts  1712  and  1714.  which  will 
set  fortfi  proposed  preloan  policies  and 
procedures  specific  to  guaranteed  loans 
and  insured  loans,  respectively.  Part 
1712  will  contain  the  specific  policieSt 
requirements  and  operating  procedures 
applicable  to  the  new  90  percent 
guarantee  program  authorized  by 
section  314  of  the  RE  Act 

Section  314  of  the  RE  Act  requires  that 
the  amount  of  insured  loan  funds  made 
available  in  fiscal  years  1991  through 
1995  be  reduced  by  certain  amounts  and 
that  90  percent  loan  guarantees  be 
offered  in  an  amount  equal  to  the 
reductions.  The  Administrator  is 
required  to  administer  the  reduction  in 
insured  loan  funds  in  a  manner  that  will 
lessen  its  advene  effect 

Borrowen  may  accept  a  90  percent 
REA  guarantee  of  private  financing  or 
choose  to  fund  the  reduction  in  insured 
funds  by  other  means.  A  borrower  may 
elect  to  use  internally  generated  funds,  a 
lien  accommodation  from  REA  for 
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financing  from  another  lender,  or  i 
other  non^lEA  sources  of  funds. 

Insured  loans  are  nonnally  reserved 
for  the  financing  of  distrfbation  and 
subtransmission  fsdUtlet  of  both 
distrfbation  and  power  supply 
borrowers.  Approximately  918 
borrowers  (40  power  supply  borrowen 
and  878  distribation  botroweis. 
including  9  recently  merged  borrowen} 
own  distribatkm  and/or 
sobtranamission  fadlitfes.  Operating 
data  are  available  for  912  of  these 

(KMIUWeiS. 

REA  proposes  to  aOocate  available 
authcMity  for  insured  kMns  and  90 
percent  guarantees  In  a  manner  that  will 
lessen  die  adverse  effect  on  borrowers 
and  their  oonsumers.  The  primary  effect 
of  providing  a  oomhination  of  an  insured 
loan  and  90  percent  guarantee  Is  ttiat  die 
blended  interest  rate  will  be  somewhat 
higher  than  with  an  insured  loan  alone. 

Take  fur  example  a  borrower  that  is 
required  under  existing  REA  pdicy  to 
obtain  30  percent  of  its  finandng  from  a 
supplemental  lender  widKmt  a 
guarantee,  and  «dio  qualifies  for  an 
insured  loan  for  80  percent  of  the 
remaining  amount  and  a  90  percent 
guarantee  for  20  percent  If  the 
unguaranteed  s«4>plemental  financing  is 
available  at  10  percent  interest  and  the 
guaranteed  financing  at  9.9  percent 
interest  the  blended  interest  rate  would 
be  7.19  percent  .3(10)-f-.7[.8(5)-»-.2(9.9)J, 
whereas  the  blended  rate  would  have 
been  8.5  percent  .9[10)-i-.7(5).  if  insoied 
funds  bad  been  available  for  the  entire 
amormt  financed  by  REA. 

To  ?8sen  the  advene  effect  on 
borrowen  end  their  oonsumera,  it  must 
be  recognised  that  the  effect  of 
somewhat  higher  interest  rates  on  a 
borrower's  ability  to  provide  electric 
service  at  affordable  rates  and  on  the 
ability  of  the  borrower's  consumere  to 
pay  those  rates  will  vary  substantially 
from  borrower  to  borrower.  Somewhat 
higher  interest  costs  will  be  easier  to 
pass  through  in  rates  with  less  advene 
effect  in  the  case  of  borrowen  serving  a 
strong  market  with  strong  kWh  sales 
growth  and  rdatlvely  U^  incomes  and 
.  low  unenqiloyment  Hie  same  is  true  if 
the  inherent  cost  of  serving  the 
borrower's  service  tenitmy  is  relatively 
low  due  to  low  power  oosts.  e  relativdy 
dense  and  coeqwct  service  territory, 
relativdy  km  plant  oonstmction  costs, 
or  other  factors. 

REA  therefore  proposes  to  allocate 
insured  funds  and  80  percent  guarantees 
baaed  on  the  need  of  individoal 
borrowen  for  an  interest  subsidy  as 
reflected  by  the  economic  cooditi<m  of 
the  borrowerli  service  territory  and  the 
inherent  cost  of  providing  service  in  that 
territory.  REA  beKeves  ttiis  approadi 


will  reduce,  as  sandi  as  iiracticable,  the 
overaB  adverse  eflisct  or  die  reduction  in 
insarsd  loan  enthorlty  by  sharing  the 
effects  equitably  among  boirowere  less 
able  and  dioee  more  aUe  to  absorit  flie 
somewhat  hi^ier  interest  costs. 
In  an  effort  to  comply  widi  die 
mandate  to  lessen  the  adverse  effiset 
REA  fanrestigated  a  variety  of 
approadies.  REA  cimsidered  but 
rejected  die  alternative  ot  reducing 
every  epplicant's  request  for  insured 
funds  l^  25  percent  which  is  the  overall 
reduction  in  insured  funds  macted  tar 
FY  190L  Sucdb  redaction  would  ap|dy  to 
the  borrower's  request  for  insured  fimds 
after  determining  the  amount  of 
unguaranteed  supplemental  financing 
required  based  on  the  borrower's  plaiA 
revenue  ratio.  This  alternative  ai^iroach 
would  not  lessen  the  adverse  effect  of 
the  reduction  tai  insured  funds  since 
some  borrowen  are  substantially  better 
able  to  abaob  somewhat  higher  interest 
costs  dian  others.  Under  the  approadi 
adopted,  60  percent  of  all  borrowers, 
namely  those  less  able  to  absorb 

somewhat  higher  interest  costs,  ere 
eligible  to  receive  fit>m  80  to  100  percent 
of  insured  funds  requestml  (net  of 
required  siqiplemental  finandng)  based 
on  die  FY  1991  autiiQrized  levels. 

The  primary  effect  of  die  reductira  in 
insured  funds  is  the  loss  of  interest 
subsidy  by  borrowen  that  urill  have  to 
pay  U^ier  interest  rates  on  guaranteed 
private-sector  ktens  or  use  odier  sources 
of  cs|rital  at  the  market  rate  of  interest 
The  allocation  approach  proposed  by 
REA  will  ameliorate  that  effect  by 
ensiuing  that  those  borrowen  and 
communities  diet  are  letss  able  to  pay 
higher  interest  costs  will  continue  to 
receive  the  subsidy  needed.  Other 
approaches,  such  as  an  across-the-board 
reduction  of  25  percent  for  all  insured 
loans,  or  funding  100  percent  of  each 
request  on  a  first  come  first  served 
basis,  would  not  have  this  ameliorating 
effect  And  the  latter  option  has  the 
added  disadvantage  of  making 
b(VT0wen  toward  die  end  of  die  loan 
application  queue  wait  even  longer  for 
loanfunda 

REA  prcqKwes  to  use  the  following  0 
criteria  to  determine  whidi  bonoweis 
are  more  able  or  less  able  to  absorb 
somewhat  higher  interest  costK 

(1)  The  wilted  average  per  capita 
pereonal  income  in  die  counties  served 
by  die  borrower.  If  rdiable  data  an 
available  at  a  reasonable  cost  for 
smaller  goegraphic  areas,  that  data  will 
be  used  instead  of  county  data. 

(2)  The  wei^ted  average 
unemployment  rate  in  the  counties 
served  by  die  borrower.  The  number  of 
consumere  served  in  eadi  county  is  used 


as  the  wei^  fai  calculating  the  weighted 
average  for  criteria  1  and  2. 

(3)  Average  annual  rate  of  growth  in 
die  borrower's  total  kWh  sales  daring 
the  past  8  to  10  yean. 

(4)  Rate  di^arity,  measured  as  the 
difference  between  the  borrower's 
residential  rate  and  the  average 
residential  rate  in  the  state  for  aQ 
electric  utilities,  induding  non-REA 
financed  utilities,  ff  reliable  data  are 
available  at  a  reasonable  cost  for  all 
borrowers,  REA  will  instead  coomiara  a 
borrower's  rate  against  the  average 
residential  rate  for  all  utilities  with 
territories  contiguous  with  the 
borrower's. 

(5)  Rate  leveL  measured  by  average 
revenue  per  kWh  sold  by  the  borrower 
to  residential  and  farm  consumers. 

(6]  Cost  of  power  per  kWh  purchased 
and/or  gmerated  by  the  borrower. 

(7)  Total  kWh  sales  per  mile  (tf 
distribution  and  transmissiao  line, 
excluding  large  commercial  and 
industrial  consumen  and  sales  for 
resale. 

(8)  Dollar  amount  of  distribution  and 
transmission  plant  in  servioe  per  kWh  of 
electridty  sokL 

The  ei^t  criteria  chosm  railed 
fundamental  prindples  of  need  Per 
capita  income,  unemployment  rate,  and 
growth  in  kWh  sales  refled  die 
ecooomic  strength  of  the  borrower's 
senrioe  territory  and  the  ability  of  its 
market  to  absorb  higher  costs. 

Retail  rate  disparity  and  retail  rate 
level  indicate  in  relative  and  absolute 
terms  bow  hi^  or  low  rates  are 
presently  and.  other  diii^  being  equal, 
the  ability  of  boROwen  and  th^ 
consumen  to  ebeorb  edditional  costs. 
There  should  be  less  adverse  effiect  on 
borrowen  with  rdatively  low  rates 
and/or  low  rate  disparity  in  terms  f^ 
losing  loads  to  competiton  or  creatiBg 
customer  unrest  Aba  e  borrower  urith 
a  relatively  high  rate  diqwrity  dionkl 
face  less  customo-  unrest  if  its  rates  are 
relatively  low  fai  absolute  terms, 
compered  with  enother  borrower  with 
the  same  rate  diqiarity  but  a 
substantially  hi|^er  rate  levd. 
Furthermore,  a  borrower  with  relatively 
low  rates,  odier  tilings  being  equal, 
should  be  in  a  better  position  to  attrad 
commercial  and  industrial  customere  to 
its  servioe  territoiy  and  thus  realize 
economies  of  scele  assodated  widi  a 
larger  and  more  compact  market 

A  borrower's  cost  of  power,  k  Wh 
sales  per  mile  of  distribution  and 
transmission  bne,  and  investment  hi 
distribution  and  transmission  plant  per 
k Wh  of  dedridty  sold  faidicate  the 
inherent  cost  of  providing  electric 
service  in  die  borrower's  service 
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territory.  Power  costs,  which  basicaUy 
•re  beyond  the  borrower's  control 
typically  account  for  71  percent  of  a 
distribution  borrower's  total  costs.  KWh 
sales  per  mile  of  line  reflect  the 
"density"  of  a  borower's  system,  while 
plant  investment  per  kWh  sold  leflects 
"density"  and  differences  in  the  cost  of 
plant  construction.  These  two  factors 
are  also  largely  beyond  the  borrower's 
control  Borrowers  that  have  inherently 
lowercost  service  territories,  as 
indicated  by  these  variables,  should  be 
better  able  to  absorb  hi^^r  interest 
costs. 

REA  considered  but  did  not  include 
several  other  criteria.  Some  of  these 
criteria  overlapped  one  or  more  of  the 
ei^t  criteria  selected  and  did  not  add 
substantially  to  the  overall  assessment 
of  need.  Others  were  not  as  effective  in 
measuring  inherent  costs  of  providing 
service  or  the  economic  strength  of  the 
borr    er's  service  territory,  or  they 
reflec.   i  conditions  that  were  witUn  the 
borrower's  control  and  if  adopted,  could 
have  resulted  in  rewarding  poor 
management  or  past  mistakes. 

One  of  the  criteria  considered  was 
equity  (adjusted  for  past  retirements  of 
capital  credits)  as  a  percent  of  total 
assets.  It  was  not  included  because  it 
would  have  penalized  borrowers  that 
have  followed  a  more  vigorous  equity 
development  policy  through 
achievement  of  adequate  imrgins  and 
TIER  and  greater  reUance  on  internally 
generated  funds  rather  than  debt  to 
finance  capital  investments. 

Another  example  of  other  criteria 
considered  is  the  plant  expense  ratio, 
which  is  identical  to  REA's  traditional 
plant  revenue  ratio  except  that 
operating  margins  are  not  included  in 
the  denominator.  This  criterion  was 
rejected  because  it  would  have 
penalised  borrowers  with  inherently 
high  distribution  costs  and  could  have 
inappropriately  rewarded  borrowers 
that  under-expense  depreciation  costs  or 
fsil  to  conduct  proper  maintenance. 

Yet  another  example  of  other  criteria 
considered  is  long-term  debt  expense 
per  kWh  of  electricity  sold.  This 
criterion  was  rejected  because  long-term 
debt  expense  (principal  and  interest 
pa]rments)  represents  only  about  8 
percent  of  the  typical  distribution 
borrower's  total  costs,  and  more 
important  borrowers  that  have  relied 
more  heavily  on  internally  generated 
funds  rather  than  debt  to  finance  capital 
needs  wrould  have  been  penalized. 

While  each  of  the  eight  criteria 
selected  is  not  sufficient  by  itself  to 
measure  a  borrower's  need  for  an 
faiterest  subsidy,  taken  together  they 
present  an  objective  and  reasonably 
compfehensive  picture  of  a  borrower's 


need,  wherein  no  single  criterion  has 
undue  influence.  Also,  since  several  of 
the  critMia  overiap  in  measuring  similar 
factors,  such  as  the  two  measures  of 
"density",  any  errors  in  one  criterion  in 
reflecting  a  borrower's  need  will  likely 
be  offset  to  some  degree  by  one  or  more 
overiapping  criteria. 

After  the  data  for  the  need  criteria 
have  been  gathered  and  verified,  there 
are  four  main  steps  to  determine  the 
amount  of  insured  funds  and  00  percent 
guaranteed  funds  that  will  be  offered  for 
the  REA-financed  portion  of  project 
costs.  Independent  of  this,  an  applicant 
for  an  insured  loan  must  obtain  a 
portion  of  its  debt  financing  from  a 
supplemental  source,  without  an  REA 
guarantee,  based  on  the  applicant's 
plant  revenue  ratio. 

Step  1.  Based  on  the  eight  criteria 
listed  above,  each  borrower  is  ranked 
among  all  other  distribution  and  power 
supply  borrowers  that  ate  eligible  for  an 
insured  loan  to  finance  distribution  and 
subtransmission  facilities. 

Step  Z  The  borrowers  are  grouped 
into  10  deciles  based  on  the  rankhig  in 
stepl. 

Step  3.  Each  decile  is  assigned  a 
proportion  of  insured  funds  and  90 
percent  guaranteed  funds,  with  a  higher 
proportion  of  insured  funds  assigned  to 
the  deciles  containing  borrowers  having 
a  greater  need  for  assistance. 

Step  4.  The  resulting  proportions  are 
applied  to  the  existing  loan  application 
inventory  until  all  insured  funds  have 
been  lent 

Steps  1  and  2 

The  following  steps  are  used  to 
determine  the  decile  rank  of  each 
borower 

a.  Each  distribution  and  power  supply 
borrower  is  ranked,  in  descending  order 
of  need,  against  all  other  borrowers  for 
each  of  the  ei^t  criteria. 

b.  For  criteria  2. 4. 5, 6,  and  8  dted 
above,  die  ranking  is  from  hi^  to  low 
because  high  values  for  these  criteria 
indicate  relatively  greater  need  and  low 
values  indicate  relatively  less  need. 

c  For  criteria  1, 3,  and  7,  the  ranking 
is  from  low  to  high  because  high  values 
for  tiiese  criteria  indicate  relatively  less 
need  and  low  values  indicate  relatively 
greater  need 

d.  After  ranking  the  borrowers  against 
each  criteria,  they  are  then  ranked  in 
descending  order  of  need  based  on  the 
average  rank  of  each  borrower  for  the 
eight  oiteria. 

e.  Then  the  list  of  borrowers  ranked  in 
descending  order  of  need  for  assistance 
is  separated  into  10  equal  deciles 
consisting  of  about  91  borrowers  each 
(See  Table  2  below). 


Steps 

Each  decile  of  borrowers  is  then 
assigned  the  proportion  of  insured  funds 
and  90  percent  guaranteed  funds  that 
will  be  offered  for  each  loan  request 
These  proportions  are  assigned  so  that 
the  overall  average  proportion  of 
insured  funds  and  90  percent  guaranteed 
funds  will  approximately  equal  the 
proportion  of  insured  fimds  and  90 
percent  guaranteed  funds  available  for 
the  fiscal  year. 

The  allocations  will  be  determined 
early  in  the  fiscal  year,  soon  after 
electric  loan  authority  is  available.  A  - 
notice  will  be  published  in  the  Federal- 
Register  to  inform  the  public  of  the  new 
fiscal  year  allocations  for  each  decile. ' 

The  allocation  of  insiued  funds  and  90 
percent  guarantees  proposed  for  each 
need  dedle,  based  on  the  FY  1991 
authorizations,  is  shown  in  Table  1 
below.  In  FY  1991,  $485,453,000  of 
insured  funds  (75  percent  of  the  total 
from  the  two  sources)  and  $161,817,000 
of  90  percent  guarantees  (25  percent) 
have  been  authorized.  Thus  die 
proportions  of  insured  funds  and  90 
percent  guarantees  assigned  to  the  need 
deciles  for  FY  1991  have  been  designed 
to  average  75  percent  insured  and  25 
percent  guaranteed. 


Table  1 
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Step  4 

After  determining  the  proportion  of 
insured  funds  and  90  percent  guaranteed 
funds  for  which  each  borrower  qualifies, 
these  proportions  are  multiplied  times 
each  request  for  insured  funds  in  the 
application  inventory,  such  requests 
being  net  of  the  amount  of  unguaranteed 
supplemental  financing  required  of  each 
borrower  based  on  the  borrower's  plant 
revenue  ratio.  Each  insured  loan 
applicant  will  be  offered  an  insured  loan 
or  an  insured  loan  and  90  percent 
guarantee  until  all  insured  loan  funds 
have  been  lent 

Following  is  an  example  of  how  the 
funds  would  be  allocated  for  a  borrower 
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that  must  obtain  30  percent  of  its  debt 
financing  from  a  supplemental  source 
without  an  REA  guarantee.  If  the 
borrower  is  classified  in  decile  6  and  the 
total  need  for  financing  is  $3  million,  the 
allocations  would  be  as  follows: 

Total  financing  nted $3,00a000 

30  percent  unguaranteed  supple- 
mental financing . 900,000 

Amount  financed  %vith  REA  as- 
sistance       2.100,000 

Insured  funds  (80  percent) 1.880,000 

90  percent  guaranteed  fimds 
(20  percent) 420,000 


If  there  are  insufficient  applications 
for  insured  loans,  or  if  there  is 
insufficient  time  to  process  more 
applications  to  utilize  all  fiscal  year 
authority  for  insured  loans,  the 
Administrator  will  increase  the 
allocation  of  insured  funds  in  order  to 
make  full  use  of  the  funds,  as  required 
by  section  314  of  the  RE  Act.  Any  such 
increase  will  normally  be  an  equal 
percentage  increase  for  all  loans  yet  to 
be  approved.  For  example,  if  the 
allocation  has  to  be  increased  5  percent 
to  ensure  that  all  insured  funds  are  lent 
an  applicant  that  would  normally 
receive  an  80  percent  allocation  of 
insured  funds  would  receive  84  percent 
(80  times  1.05).  Such  decision  to  increase 


the  allocation  of  insured  funds  will  be 
made  as  early  in  the  fiscal  year  as 
practicable,  so  that  as  many  applicants 
as  possible  will  benefit  bom  the 
increase. 

In  working  through  the  application 
inventory,  it  is  also  possible  that 
authority  for  90  percent  guarantees  will 
be  exhausted  before  all  insured  have 
been  lent  If  possible,  the  Administrator 
will  make  that  determination  before  the 
90  percent  authority  is  actually 
exhausted,  based  on  the  loans  already 
approved  and  those  applications 
remaining  in  the  inventory.  REA  would 
then  offer  100  percent  guarantees  under 
section  306  of  the  RE  Act  to  certain 
applicants  instead  of  the  90  percent 
guarantee.  Such  100  percent  guarantees 
will  be  offered  first  to  applicants  with 
the  greatest  need  for  assistance,  as 
determined  by  the  need  criteria,  and 
then  to  applicants  with  less  need. 

A  borrower  may  also  request  a  100 
percent  guarantee  instead  of  an  insured 
loan  to  finance  all  or  a  portion  of 
distribution  and  subtransmission 
facilities.  In  this  case,  the  borrower  is 
not  required  to  obtain  a  portion  of  its 
credit  needs  from  a  supplemental  lender 
without  a  guarantee  for  that  part  of  the 
project  to  be  financed  with  a  100  percent 
guarantee. 


The  data  used  for  the  need  criteria 
wiU  be  updated  each  year  by  no  later 
than  August  31.  Notice  will  dien  be 
given  with  respect  to  borrowers  whose 
decile  rank  has  changed  as  a  result  td 
incorporating  the  new  data.  The  new 
decile  ranks  will  apply  to  applications 
received  after  the  date  of  incorporating 
the  new  data,  and  to  applications  that 
have  been  on  hand  for  mor^  than  18 
months. 

In  summary,  REA  believes  the 
proposed  method  of  allocating  insured 
funds  and  90  percent  guarantees  based 
on  the  economic  strength  of  a 
borrower's  service  territory  and  the 
inherent  cost  of  providing  service  in  that 
territory  will  lessen  the  adverse  impact 
of  the  reduction  in  insured  loan 
authority  by  sharing  the  reduction 
equitably  among  borrowers  more  able 
and  those  less  able  to  absorb  the 
resulting  somewhat  higher  interest  costs. 

Table  2  below  lists  each  borrower  in 
descending  order  of  need  for  an  interest 
subsidy,  and  shows  the  overall  rank  of 
each  borrower,  the  need  decile,  the 
percentage  allocation  of  insured  funds 
based  on  the  FY  1991  authorization,  and 
the  rank  of  each  borrower  for  each  of 
the  eight  criteria.  The  table  reflects 
mergers  and  consolidations  of 
borrowers  as  of  January  1, 1991. 
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48 

111 

17 

18 

MB 

41 

ttO 

«S 

282 

Mt 

SB4 

«1 

t9 

35 

MO 

37 

«           tit 

M 

170 

t4t 

456 

30 

00 

147 

180 

131 

4                4M 

W 

5 

«B 

•B 

■900 

370 

624 

28 

48 

1                 «O0 

u 

327 

SU 

4 

43 

41 

230 

44 

1« 

1                100 

19 

428 

78 

83 

400 

4S 

44 

2D8 

138 

a           10B 

2« 

126 

OS 

542 

67 

84 

194 

118 

140 

1               1W 

21 

229 

«1 

«0 

vn 

135 

18 

583 

118 

1                «Bt 

n 

481 

4B8 

•BB 

«B 

78 

202 

BB 

«B 

1           wm 

n 

268 

no 

sai 

18 

n 

944 

388 

OB 

1           tm 

M 

266 

^84 

408 

44 

tt 

2«8 

447 

34 

i            tao 

» 

315 

422 

860 

«a 

18 

40 

£04 

4) 

4                too 

3C 

23S 

4A2 

470 

22 

40 

135 

244 

i60 

4                 108 

27 

77 

n 

125 

161 

ist 

84 

737 

U(2 

1                TOO 

28 

433 

98 

m 

40S 

41 

37 

1B3 

J14 

fOB 

YB 

41 

IB 

150 

371 

313 

31? 

399 

158 

1                 100 

30 

618 

458 

146 

82 

72 

97 

39 

55 

1                 100 

31 

404 

281 

366 

93 

36 

51 

286 

57 

1                 100 

32 

14 

13 

384 

91 

158 

710 

114 

91 

1                 100 

33 

12 

7 

170 

235 

215 

74 

445 

428 

1                 100 

34 

107 

44 

291 

315 

64 

38 

434 

319 

1                 100 

35 

201 

108 

486 

32 

90 

103 

338 

290 

1                 100 

36 

788 

265 

233 

148 

18 

32 

165 

3 

1                 100 

3/ 

168 

363 

316 

27 

84 

592 

92 

21 

1                 100 

38 

31 

216 

371 

370 

70 

39 

163 

417 

1                100 

39 

221 

264 

21 

189 

266 

225 

244 

278 

1                 100 

40 

208 

656 

613 

30 

14 

29 

82 

80 

1                100 

41 

489 

765 

130 

65 

59 

91 

44 

72 

1                100 

42 

8 

31 

558 

100 

38 

36 

625 

322 

1                 100 

43 

89 

212 

656 

79 

67 

286 

287 

44 

1                 100 

44 

141 

224 

567 

108 

182 

129 

180 

198 

1                 100 

45 

204 

15 

685 

114 

112 

234 

209 

177 

1                 100 

46 

98 

124 

446 

68 

21 

99 

47 

853 

1                 100 

47 

696 

254 

101 

259 

30 

10 

280 

128 

1                 100 

48 

2 

345 

377 

107 

216 

669 

31 

14 

1                 100 

49 

543 

173 

96 

364 

43 

11 

309 

240 

1                 100 

50 

899 

294 

95 

309 

37 

15 

191 

174 

1                 100 

51 

450 

566 

65 

178 

116 

189 

117 

146 

1                 100 

52 

604 

645 

66 

110 

91 

128 

81 

123 

1                 100 

53 

40 

42 

739 

168 

42 

55 

235 

535 

1                  100 

54 

70 

153 

363 

136 

375 

661 

55 

56 

1                 100 

55 

668 

904 

55 

62 

58 

98 

12 

25 

1                 100 

56 

733 

770 

18 

39 

39 

184 

66 

33 

1                 100 

57 

336 

240 

265 

152 

230 

388 

119 

158 

1                 100 

58 

595 

73 

393 

167 

137 

155 

300 

83 

1                 100 

59 

187 

217 

386 

54 

149 

586 

226 

102 

1                  100 

60 

411 

769 

133 

102 

98 

249 

94 

77 

1                 100 

61 

807 

900 

77 

28 

29 

56 

16 

36 

1                100 

62 

265 

346 

120 

260 

174 

540 

93 

157 

1                100 

63 

530 

547 

103 

207 

128 

138 

75 

233 

1                 100 

64 

479 

188 

293 

119 

187 

112 

308 

265 

1                 100 

65 

414 

543 

602 

17 

54 

139 

137 

76 

1                  100 

66 

393 

459 

538 

37 

78 

240 

202 

39 
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Rata 
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Bor- 
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mant 
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Ola- 

Rata 
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Trana.  Plant 

rowar 

DacHe 
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Rank 

Incoma 

Rata 

Growth 

parlty 

Laval 

Powar 

of  Una 

per  kWh  Sold 

IL 

46 

100 

67 

713 

166 

140 

288 

33 

21 

478 

148 

KS 

14 

100 

60 

770 

776 

4 

76 

66 

138 

111 

47 

IL 

53 

100 

69 

669 

161 

137 

419 

49 

26 

321 

206 

KS 

27 

100 

70 

584 

633 

45 

124 

94 

131 

68 

112 

AL 

22 

100 

71 

51 

16 

564 

117 

253 

521 

211 

269 

NO 

8 

100 

72 

116 

199 

292 

253 

531 

384 

128 

121 

NO 

37 

100 

73 

160 

430 

172 

99 

338 

603 

42 

209 

ME 

12 

100 

74 

440 

206 

533 

195 

71 

157 

334 

119 

lA 

60 

100 

75 

329 

752 

136 

265 

168 

268 

43 

78 

TX 

55 

100 

76 

661 

512 

29 

64 

126 

343 

72 

272 

LA 

17 

100 

77 

66 

126 

278 

296 

248 

90 

465 

493 

OK 

23 

100 

78 

169 

315 

152 

216 

286 

398 

391 

165 

IL 

54 

100 

79 

711 

427 

153 

414 

48 

46 

197 

103 

MS 

20 

100 

80 

112 

40 

618 

49 

138 

512 

171 

463 

OK 

21 

100 

61 

467 

618 

60 

228 

300 

253 

25 

156 

AL 

9 

100 

82 

114 

45 

661 

104 

243 

411 

3U 

239 

IL 

23 

100 

63 

801 

316 

121 

272 

32 

13 

357 

224 

CO 

35 

100 

84 

377 

203 

361 

69 

129 

644 

276 

82 

CO 

14 

100 

85 

109 

23 

237 

276 

299 

670 

414 

127 

lA 

19 

100 

66 

456 

628 

93 

140 

110 

303 

113 

118 

, 

KS 

28 

100 

67 

641 

862 

117 

40 

40 

123 

26 

136 

AZ 

14 

100 

88 

147 

335 

460 

181 

53 

49 

747 

223 

AR 

21 

100 

89 

55 

115 

529 

438 

241 

169 

339 

341 

TX 

103 

100 

90 

205 

253 

260 

136 

197 

185 

723 

270 

OH 

32 

100 

91 

304 

95 

226 

121 

96 

767 

378 

247 

lA 

21 

100 

92 

716 

486 

112 

202 

148 

246 

167 

159 

OK 

35 

2 

100 

93 

26 

127 

443 

216 

282 

285 

394 

466 

NO 

13 

2 

100 

94 

356 

660 

214 

111 

356 

414 

71 

64 

OK 

29 

2 

100 

95 

178 

277 

118 

302 

370 

348 

399 

254 

PA 

15 

2 

100 

96 

442 

529 

424 

173 

50 

59 

421 

149 

Wl 

58 

2 

100 

97 

375 

465 

459 

56 

150 

623 

97 

22 

LA 

30 

2 

100 

96 

133 

92 

205 

325 

264 

116 

726 

395 

OK 

S3 

2 

100 

99 

37 

156 

576 

277 

352 

366 

238 

259 

AR 

31 

2 

100 

100 

127 

67 

516 

543 

305 

220 

144 

324 

AR 

11 

2 

100 

101 

149 

14 

136 

525 

280 

195 

494 

475 

CA 

41 

2 

100 

102 

863 

269 

606 

11 

10 

43 

247 

2 

PA 

19 

2 

100 

103 

640 

505 

352 

214 

57 

65 

311 

130 

FL 

15 

2 

100 

104 

65 

214 

797 

230 

134 

227 

405 

185 

MN 

12 

2 

100 

105 

531 

394 

553 

33 

92 

261 

242 

194 

FL 

35 

2 

100 

106 

294 

135 

777 

159 

103 

107 

586 

141 

TX 

23 

2 

100 

107 

676 

54 

239 

326 

341 

546 

13 

111 

MN 

10 

2 

100 

108 

302 

157 

877 

59 

142 

190 

220 

361 

IL 

21 

2 

100 

109 

756 

317 

337 

204 

24 

50 

253 

391 

KS 

40 

2 

100 

110 

444 

619 

479 

155 

102 

104 

239 

195 

TX 

125 

2 

100 

111 

216 

61 

544 

177 

226 

273 

566 

274 

WY 

9 

2 

100 

112 

408 

259 

59 

122 

307 

809 

262 

117 

LA 

13 

2 

100 

113 

261 

150 

487 

169 

167 

93 

771 

249 

MN 

56 

2 

100 

114 

280 

283 

736 

77 

163 

196 

392 

219 

MT 

32 

2 

100 

115 

263 

564 

182 

44 

391 

854 

10* 

7 

■ 

QA 

98 

2 

100 

116 

87 

154 

435 

476 

415 

507 

88 

203 

AK 

13 

2 

100 

117 

582 

57 

607 

5 

5 

4 

910 

199 

MT 

21 

2 

100 

118 

143 

62 

272 

142 

669 

636 

198 

49 

KS 

7 

2 

100 

119 

712 

892 

30 

320 

175 

173 

8 

62 

ME 

16 

2 

100 

120 

855 

736 

586 

7 

9 

12 

164 

6 

NM 

9 

2 

100 

121 

196 

177 

431 

574 

125 

681 

131 

71 

AK 

18 

2 

too 

122 

911 

299 

302 

9 

6 

8 

827 

31 

IL 

32 

2 

100 

123 

346 

395 

79 

665 

86 

20 

195 

611 

PA 

12 

2 

100 

124 

509 

567 

436 

273 

68 

58 

305 

161 

OH 

94 

2 

100 

125 

17 

56 

606 

335 

195 

752 

232 

206 

IL 

31 

2 

100 

126 

856 

293 

173 

409 

47 

17 

436 

172 

KS 

45 

2 

100 

127 

714 

815 

177 

196 

124 

206 

67 

104 

TX 

86 

2 

100 

128 

397 

340 

314 

282 

315 

550 

84 

122 

KS 

24 

2 

100 

129 

547 

870 

65 

337 

185 

83 

30 

294 

MN 

4 

2 

100 

130 

137 

155 

908 

50 

130 

361 

292 

378 

NM 

22 

2 

100 

131 

7 

49 

449 

624 

140 

54 

361 

729 

KS 

33 

2 

100 

132 

889 

690 

20 

234 

145 

124 

33 

90 

TX 

102 

2 

100 

133 

791 

64 

362 

141 

200 

86 

403 

383 

WY 

21 

2 

100 

134 

556 

480 

78 

76 

360 

543 

203 

132 

KY 

61 

2 

100 

135 

20 

37 

356 

96 

529 

569 

427 

399 

SO 

3 

2 

100 

136 

431 

805 

57 

60 
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PA 

24 

2 
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209 

204 
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67 
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Powwr 

oTUrw 

par  VWh  Sold 

OK   26 

t      1«t 

13t 

9S1 

041 

301 

106 

205 

659 

3 

210 

KS   46 

t     m 

13t 

tso 

861 

175 

151 

TOO 

109 

71 

51 

AR   22 

t     nm 

14t 

104 

138 

397 

002 

337 

280 

245 

369 

PA   21 

t           im 

141 

SS8 

tso 

74 

552 

T52 

70 

533 

516 

KS   47 

t       1W 

142 

??1 

BS2 

18 

150 

10 

42 

206 

340 

AA   33 

1     w$ 

143 

11? 

407 

598 

340 

206 

377 

318 

125 

PA   17 

t           t«e 

144 

oat 

402 

311 

292 

78 

71 

444 

267 

AR   28 

1     rat 

145 

40 

139 

551 

540 

213 

390 

370 

168 

AK   28 

t           It* 

14t 

its 

33 

748 

2 

2 

2 

834 

5 

LA   19 

2       Itt 

14? 

tos 

129 

327 

336 

2B8 

173 

684 

442 

lA   75 

t                Itt 

148 

?08 

051 

71 

267 

17B 

245 

128 

285 

FL   23 

z     lit 

14t 

01 

431 

846 

241 

144 

143 

431 

196 

NO   26 

t     lit 

lit 

TS2 

066 

139 

265 

547 

330 

52 

162 

PA   20 

t       16t 

151 

»9 

227 

563 

463 

114 

62 

555 

231 

10   15 

<       Itt 

1SS 

210 

331 

151 

35 

620 

893 

142 

48 

Ml   46 

I                 Itt 

15S 

S3S 

65 

682 

261 

102 

232 

389 

371 

. 

WY  22 

t      18t 

154 

m 

803 

3 

71 

127 

70O 

11 

113 

NO   34 

t               Itt 

195 

«T2 

781 

88 

T32 

S71 

640 

21 

24 

TX   93 

2       Itt 

19t 

S95 

473 

415 

47 

S5 

750 

122 

'  74 

TX  119 

2       Itt 

15? 

821 

750 

221 

55 

ITS 

762 

8 

11 

MS   31 

t                Itt 

19t 

m 

32 

825 

T93 

294 

158 

551 

306 

IN   47 

e     lot 

19t 

252 

786 

473 

T64 

201 

160 

497 

505 

OK  24 

1     Itt 

let 

27t 

026 

254 

208 

275 

372 

408 

139 

Ml   33    \ 

I            lit 

161 

330 

60 

695 

200 

138 

247 

448 

420 

MS   34    -i 

t           ito 

162 

00 

43 

788 

308 

411 

177 

337 

458 

MT   s   ; 

I           Itt 

let 

M2 

580 

24 

238 

731 

449 

324 

100 

ME   19    \ 

E       Itt 

108 

Oil 

099 

638 

6 

8 

79 

347 

] 

IN   18 

I                 lit 

16S 

51? 

S06 

277 

108 

217 

237 

517 

330 

OK   27    1 

I                 lit 

let 

n 

O03 

581 

295 

388 

312 

23B 

188 

MO  55    i 

I                 lit 

16? 

fflS 

752 

509 

547 

400 

272 

157 

288 

AZ   20    ; 

I             lot 

168 

7n 

086 

1 

278 

BO 

52 

577 

213 

OK   32    i 

I                 lit 

168 

sot 

425 

75 

351 

414 

397 

293 

348 

M   11    J 

t       lit 

178 

set 

709 

134 

137 

173 

248 

430 

253 

MT  28    i 

I             lit 

171 

4t? 

059 

35 

38 

3B8 

818 

9 

8) 

WV  10    3 

t     lit 

172 

ret 

59 

575 

84 

384 

803 

352 

173 

• 

1.    2    1 

i            lot 

178 

sgr 

20 

38 

060 

212 

28 

420 

521 

lA   15    1 

t     lot 

174 

3t8 

439 

97 

SD1 

3DB 

514 

210 

166 

, 

KS   13    i 

i     lit 

175 

4ra 

048 

90 

312 

170 

133 

115 

683 

10   21    I 

lit 

178 

690 

«09 

273 

8 

140 

877 

50 

s 

NO   21    ] 

lit 

177 

40? 

074 

108 

02 

31B 

314 

51 

403 

KS   19    ] 

lit 

178 

885 

?92 

67 

190 

119 

105 

SIS 

242 

MT   34    1 

Itt 

178 

691 

039 

244 

15 

IS? 

735 

2 

SB 

• 

TX   80    I 

lit 

188 

611 

711 

328 

23 

55 

702 

s 

35 

MO  22    i 

lot 

181 

4tS 

034 

288 

256 

210 

647 

125 

110 

SO   32    1 

lot 

182 

rs* 

067 

281 

232 

314 

711 

73 

243 

NO   42    1 

lot 

183 

310 

001 

286 

109 

458 

564 

ISO 

211 

PA   27    1 

100 

184 

610 

409 

411 

341 

83 

64 

510 

244 

N.    8    1 

1      lot 

185 

401 

351 

289 

563 

05 

24 

410 

49) 

ME   13    1 

1       108 

186 

820 

738 

801 

03 

44 

18 

124 

63 

TX  104    3 

1     lot 

187 

544 

tos 

584 

174 

222 

637 

SO 

347 

LA    8    1 

1     lot 

188 

109 

151 

81 

561 

433 

175 

884 

270 

NE  100    1 

1     lot 

169 

045 

OBO 

198 

31 

177 

378 

166 

40 

lA   16    ] 

lot 

196 

ett 

092 

127 

«0 

276 

439 

fli 

128 

TX   99    1 

lot 

191 

751 

528 

56 

176 

224 

736 

8D   • 

167 

Mt   40    1 

100 

192 

234 

too 

677 

5D6 

328 

217  ' 

310 

334 

TX  124    1 

lot 

193 

452 

280 

372 

270 

308 

774 

70 

19) 

IL   41    1 

lot 

194 

059 

47 

242 

043 

IS 

19 

530 

497 

OK   30    ] 

lot 

195 

n 

221 

735 

220 

291 

641 

27S 

333 

OH  93    1 

lot 

196 

3S2 

109 

419 

353 

204 

776 

224 

234 

Ml   41    ] 

lot 

197 

351 

55 

662 

34B 

232 

224 

423 

448 

SO   27    1 

lot 

198 

15 

86 

465 

392 

339 

712 

438 

293 

WY   S    ] 

lot 

199 

201 

019 

11 

185 

550 

723 

182 

484 

OK   15    1 

lot 

200 

598 

532 

53 

406 

440 

387 

107 

287 

' 

MS   36    1 

lot 

201 

M 

48 

464 

306 

409 

207 

60] 

697 

wy   6   1 

lot 

202 

49t 

?19 

86 

226 

589 

380 

129 

188 

MO  51    1 

lot 

203 

3W 

040 

80 

306 

285 

427 

89 

34S 

TX  108    t 

lot 

204 

en 

6?7 

14 

257 

288 

319 

170 

152 

NO   22    S 

lot 

205 

21t 

198 

500 

375 

654 

516 

169 

143 

Wl   59    8 

lot 

206 

703 

«0 

853 

10 

20 

466 

384 

20 

MS   21    S 

lot 

207 

lit 

34 

477 

4B3 

574 

182 

401 

517 

NC  33    8 

lot 

208 

108 

044 

6S2 

T04 

138 

321 

454 

1 

1 
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Growth 
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Laval 

POWST 

of  Una 

par  KWh  Sold 

OK 

37 

100 

200 

73 

426 

502 

255 

331 

220 

654 

410 

PA 

4 

100 

210 

641 

483 

268 

437 

107 

70 

668 

303 

SO 

20 

100 

211 

612 

896 

116 

301 

379 

522 

15 

60 

AR 

29 

100 

212 

144 

110 

225 

544 

301 

530 

349 

586 

IN 

15 

100 

213 

445 

404 

466 

157 

193 

197 

609 

331 

MO 

56 

100 

214 

107 

574 

263 

293 

229 

704 

56 

486 

lA 

59 

100 

215 

767 

751 

122 

248 

166 

406 

199 

154 

SO 

25 

100 

210 

03 

791 

245 

363 

436 

622 

68 

241 

KS 

44 

100 

217 

005 

867 

485 

66 

62 

41 

180 

205 

AR 

9 

100 

210 

248 

226 

318 

633 

356 

205 

443 

397 

KS 

18 

100 

219 

853 

743 

32 

250 

151 

94 

407 

302 

TX 

72 

100 

220 

350 

241 

670 

262 

296 

474 

322 

227 

TX 

135 

100 

221 

884 

785 

54 

105 

179 

744 

63 

42 

KS 

42 

100 

222 

859 

898 

193 

90 

77 

34 

118 

694 

QA 

95 

100 

223 

82 

327 

391 

346 

309 

490 

269 

656 

TX 

70 

100 

224 

432 

393 

633 

324 

340 

460 

79 

221 

CO 

25 

3 

100 

225 

228 

91 

844 

165 

209 

708 

162 

482 

GA 

73 

3 

100 

220 

220 

444 

580 

247 

234 

405 

621 

238 

MT 

15 

3 

100 

227 

324 

364 

149 

234 

767 

851 

26 

04 

MN 

104 

100 

220 

060 

464 

811 

19 

56 

274 

495 

107 

SO 

42 

100 

220 

275 

741 

200 

429 

494 

607 

69 

89 

IN 

26 

100 

230 

240 

552 

515 

156 

190 

216 

688 

438 

MN 

53 

100 

231 

765 

797 

330 

52 

132 

147 

359 

325 

GA 

88 

100 

232 

101 

371 

616 

296 

269 

511 

375 

278 

SO 

36 

100 

233 

213 

613 

179 

436 

501 

533 

20 

215 

NO 

35 

100 

234 

752 

784 

269 

94 

326 

356 

216 

120 

PA 

6 

100 

235 

360 

149 

370 

642 

165 

57 

652 

525 

OK 

1 

100 

230 

578 

710 

51 

334 

394 

304 

130 

424 

VT 

0 

100 

237 

736 

798 

490 

378 

82 

114 

307 

23 

AK 

27 

100 

230 

824 

525 

796 

1 

1 

1 

704 

4 

SO 

13 

100 

230 

471 

783 

601 

123 

216 

676 

64 

12 

SO 

23 

100 

240 

334 

889 

230 

347 

419 

513 

57 

170 

GA 

17 

100 

241 

105 

80 

396 

641 

539 

423 

355 

421 

CO 

26 

100 

242 

675 

274 

236 

192 

227 

618 

504 

236 

SO 

41 

100 

243 

4 

536 

526 

368 

472 

696 

143 

220 

MO 

23 

100 

244 

167 

508 

143 

687 

612 

561 

87 

310 

FL 

26 

100 

245 

694 

267 

829 

160 

104 

80 

659 

183 

MN 

d 

100 

246 

784 

795 

178 

74 

161 

69 

463 

454 

Wl 

35 

100 

247 

192 

576 

243 

394 

492 

503 

270 

309 

AK 

30 

100 

248 

911 

299 

757 

4 

4 

3 

007 

96 

AR 

26 

100 

240 

232 

321 

499 

448 

250 

376 

647 

313 

MS 

23 

100 

250 

29 

27 

718 

373 

463 

223 

428 

727 

TX 

62 

3 

100 

251 

873 

760 

39 

219 

252 

600 

257 

86 

FL 

17 

3 

100 

252 

52 

279 

620 

523 

265 

277 

379 

596 

SO 

31 

3 

100 

253 

461 

860 

248 

300 

377 

654 

29 

67 

GA 

8 

100 

254 

307 

385 

455 

389 

344 

481 

381 

260 

IN 

41 

100 

255 

343 

683 

378 

87 

147 

137 

650 

581 

KY 

56 

100 

256 

3 

9 

334 

201 

670 

571 

618 

609 

AZ 

17 

100 

257 

21 

142 

717 

605 

154 

53 

474 

856 

IL 

43 

100 

250 

130 

22 

439 

880 

283 

691 

432 

245 

lA 

43 

3 

100 

259 

753 

675 

104 

399 

246 

252 

297 

296 

AR 

12 

3 

100 

260 

259 

208 

174 

647 

361 

498 

483 

386 

WY 

10 

3 

100 

201 

241 

398 

441 

126 

449 

672 

48 

663 

MS 

30 

3 

100 

202 

121 

125 

344 

439 

534 

144 

694 

641 

OK 

25 

100 

203 

766 

470 

147 

252 

330 

231 

535 

300 

LA 

9 

100 

264 

171 

97 

69 

611 

473 

140 

839 

654 

Wl 

14 

100 

205 

253 

377 

321 

263 

374 

662 

419 

365 

IL 

3S 

100 

206 

840 

670 

451 

518 

61 

46 

433 

135 

OK 

31 

100 

267 

689 

673 

9 

342 

403 

525 

05 

321 

NO 

28 

100 

260 

457 

503 

184 

286 

677 

741 

176 

137 

NO 

30 

100 

209 

948 

509 

31 

435 

697 

775 

96 

171 

OH 

66 

100 

270 

352 

112 

471 

464 

257 

756 

395 

255 

MO 

48 

100 

271 

175 

515 

599 

470 

345 

333 

406 

228 

CO 

15 

100 

272 

480 

360 

47 

493 

464 

462 

417 

336 

IN 

9 

100 

273 

660 

630 

224 

71 

121 

172 

634 

665 

KS 

15 

100 

274 

742 

761 

111 

451 

236 

85 

138 

675 

IN 

99 

100 

275 

389 

see 

300 

366 

354 

210 

467 

697 

. 

SO 

15 

00 

270 

207 

680 

463 

310 

386 

891 

246 

46 

AL 

28 

00 

277 

109 

462 

758 

210 

350 

428 

367 

353 

GA 

97 

00 

278 

277 

579 

399 

612 

432 

605 

279 

144 

MO 

27 

00 

270 

434 

572 

208 

333 

244 

696 

116 

624 

euo 
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^ 

PV  fil  % 

Pw 

Unwnptoy- 

kWh 

Rat* 

Cost 

kWhSal** 

Dt*trt>.  8 

Bor-   NMd   Alooatton   Ov«r«l 
rowr      DMi*   In*.  Fund*   fUnk 

Ci«>tta 
Inoom* 

m#nt 
Rat* 

Sal** 

Qrowtt) 

01*- 
pwlty 

Rat* 
L*v*i 

of 
Pow*r 

p*r  Ml* 
of  Lm* 

Tran*.  Plant 
par  kWh  Sold 

Ml 

24    4 

90     280 

355 

223 

590 

481 

313 

222 

457 

494 

10 

4    4 

90     281 

169 

150 

297 

81 

759 

894 

491 

304 

= 

WY 

12    * 

90     202 

060 

405 

232 

118 

441 

432 

360 

415 

CO 
SO 

20    4 
8    4 

90     203 

90     204 

s 

105 
499 

235 

504 

327 
128 

332 
220 

634 
726 

741 
263 

506 
151 

• 

OK 

19    * 

90     20S 

40 

296 

329 

478 

521 

731 

479 

261 

Wl 

S4    * 

00     200 

400 

451 

505 

187 

295 

651 

328 

315 

NO 

32    i 

00     207 

100 

389 

341 

730 

813 

148 

91 

465 

VT 

7          * 

00     200 

003 

758 

496 

423 

88 

7 

501 

70 

QA 

98    * 

00     200 

120 

392 

881 

160 

199 

313 

761 

291 

AR 

32    * 

00     290 

230 

370 

416 

508 

445 

335 

471 

363 

iO 

10    ' 

00>     201 

447 

412 

204 

53 

747 

845 

240 

200 

MT 

40    * 

00     292 

301 

671 

78 

352 

713 

642 

121 

214 

AZ 

23    i 

00     203 

104 

167 

898 

509 

120 

142 

231 

912 

KS 

46          4 

00     204 

007 

887 

202 

316 

172 

181 

70 

469 

NC 

10    4 

)       90     200  . 

470 

816 

653 

112 

105 

344 

543 

114 

. 

OR 

37    4 

00     200 

770 

76 

201 

281 

864 

682 

35 

53 

NO 

27    4 

\                 00     297 

130 

740 

231 

462 

710 

859 

18 

0  ~ 

MT 

29    4 

\                 00     200 

041 

754 

793 

45 

259 

653 

14 

18 

. 

NC 

40    4 

\                 00     200 

00 

433 

858 

268 

186 

92 

797 

457 

QA 

6S    4 

00     300 

101 

130 

569 

660 

561 

365 

371 

387 

FL 

34    4 

I       00     301 

227 

94 

868 

496 

254 

448 

576 

232 

NC 

21     4 

1       00     302 

124 

615 

728 

396 

249 

125 

511 

445 

TX 

7S    * 

»       00     303 

589 

336 

657 

162 

214 

347 

526 

364 

NE 

3    * 

1       00     304 

873 

700 

211 

227 

548 

393 

252 

193 

TX 

96    * 

1       00     308 

642 

376 

368 

344 

359 

89 

574 

448 

OK 

14    * 

1       00     300 

200 

531 

37 

559 

592 

346 

404 

534 

SC 

30    i 

I                 00     307 

60 

672 

690 

258 

238 

444 

529 

312 

TX 

61    t 

1       00     300 

698 

411 

452 

385 

406 

754 

27 

73 

LA 

6    * 

1       00     300 

120 

99 

651 

321 

260 

106 

855 

804 

KY 

38    4 

1       00     310 

460 

272 

2 

163 

622 

271 

610 

817 

MN 

108    i 

I       90     311 

686 

820 

414 

172 

256 

149 

363 

356 

• 

TX 

52    4 

1       90     312 

636 

323 

772 

283 

316 

529 

172 

187 

AL 

33    t 

1       90     319 

266 

193 

814 

191 

333 

404 

500 

518 

MS 

41    ^ 

1       00     914 

23 

117 

874 

358 

450 

215 

415 

767 

QA 

96    < 

1       00     310 

700 

192 

850 

145 

164 

470 

522 

180 

NC 

51    * 

1       00     310 

65 

472 

828 

249 

168 

72 

755 

619 

AZ 

28    4 

1       00     317 

251 

423 

664 

240 

63 

73 

744 

773 

MT 

27    i 

1       00     310 

536 

657 

181 

183 

728 

843 

37 

69 

KY 

27    4 

I       00     310 

119 

147 

614 

153 

612 

548 

542 

504 

NM 

28    ' 

1       00     320 

790 

440 

912 

24 

13 

150 

1 

909 

OK 

2    ' 

1       00     321 

828 

691 

17 

471 

519 

338 

170 

212 

MO 

48    ' 

1       00     322 

219 

164 

871 

480 

353 

260 

623 

477 

SO 

28    ' 

1       00     323 

362 

836 

135 

454 

515 

493 

127 

329 

FL 

16    < 

1       00     324 

570 

359 

878 

194 

117 

75 

785 

275 

H. 

45    ' 

1       00     320 

775 

278 

131 

604 

73 

31 

679 

682 

IN 

87    ' 

1       00     320 

680 

624 

319 

130 

171 

101 

619 

612 

MO 

28    ' 

1       00     327 

511 

688 

228 

668 

490 

283 

160 

230 

NC 

46 

•       00     320 

140 

825 

842 

146 

123 

305 

512 

368 

SO 

11    < 

1       00   ,   320 

435 

742 

595 

149 

233 

697 

312 

115 

OR 

17    - 

1       00     330 

473 

174 

313 

57 

745 

844 

670 

109 

QA 

92 

•       00     331 

446 

356 

822 

245 

202 

193 

721 

301 

lA 

71 

«       00     332 

367 

585 

128 

608 

376 

410 

362 

456 

VA 

2 

«       00     333 

599 

471 

706 

85 

191 

784 

295 

163 

IN 

59 

«       00     334 

569 

232 

215 

450 

420 

229 

655 

528 

NE 

102 

4       00     335 

747 

908 

102 

198 

505 

738 

32 

75 

lA 

9 

4       00     330 

783 

617 

166 

432 

263 

264 

388 

393 

• 

MT 

16 

4       00     337 

801 

379 

409 

143 

883 

846 

186 

59 

.■ 

CO 

17 

4       00     330 

802 

428 

907 

75 

133 

795 

24 

147 

QA 

45 

4       00     330 

206 

239 

552 

550 

458 

485 

455 

366 

OK 

28 

4       00     340 

368 

347 

43 

579 

600 

445 

585 

346 

VA 

30 

4       90     341 

870 

190 

751 

217 

292 

518 

411 

268 

MS 

53 

4       90     349 

67 

69 

722 

401 

498 

214 

615 

733 

VA 

27 

4       00     043 

593 

478 

831 

225 

303 

296 

480 

314 

CO 

22 

4       00     344 

719 

442 

171 

329 

334 

528 

670 

133 

KS 

51 

4       00     940 

888 

864 

338 

48 

51 

47 

343 

749 

- 

AL 

39 

4       00     340 

79 

48 

532 

522 

835 

718 

289 

514 

lA 

83 

4       00     347 

707 

707 

199 

459 

274 

256 

329 

411 

MT 

24 

4       00     340 

164 

303 

705 

388 

822 

866 

38 

65 

SC 

33 

4       90     340 

667 

620 

673 

222 

211 

95 

590 

377 

lA 

28 

4       00     350 

643 

679 

5 

592 

357 

560 

272 

1 

248 
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FY  01  % 

Par 

Otamploy- 

kWIt 

Ra«* 

Cost 

kWhS^** 

Distrtt).  8 

Bor- 

N*«d 

Aloeatton 

OMraa 

Capita 

m*nt 

Salas 

Ols- 

RM« 

of 

p*r  Ml* 

Tran*.  Plant 

row*r 

DMa* 

In*.  Funds 

R«* 

Inoom* 

Rat* 

Growth 

parlty 

L*v« 

Pewor 

of  Un* 

par  KMh  Sow 

TX 

122 

00 

901 

316 

414 

906 

206 

240 

545 

151 

678 

NM 

8 

00 

362 

131 

701 

58 

888 

573 

720 

161 

134 

lA 

67 

00 

.  363 

616 

554 

70 

606 

372 

267 

207 

465 

WI 

25 

00 

904 

384 

468 

530 

223 

323 

621 

376 

432 

AK 

10 

00 

306 

012 

664 

675 

3 

3 

5 

604 

222 

Wl 

52 

00 

900 

108 

469 

279 

461 

560 

478 

325 

701 

MN 

101 

00 

307 

61 

16 

498 

708 

712 

763 

194 

431 

H. 

44 

00 

360 

891 

302 

423 

822 

160 

462 

345 

181 

LA 

10 

00 

350 

373 

143 

623 

520 

407 

108 

709 

608 

lA 

73 

00 

960 

646 

730 

256 

304 

198 

608 

123 

627 

Wl 

47 

00 

901 

308 

418 

604 

221 

322 

740 

348 

435   . 

MO 

47 

00 

302 

326 

366 

597 

500 

367 

665 

424 

264 

MN 

83 

00 

309 

142 

210 

838 

418 

482 

701 

260 

350 

TX 

44 

00 

364 

901 

622 

861 

46 

93 

461 

302 

116 

UT 

8 

00 

365 

129 

90 

390 

542 

349 

132 

875 

896 

VA 

39 

00 

300 

468 

297 

725 

171 

251 

332 

647 

615 

MT 

19 

5 

00 

307 

502 

588 

195 

323 

789 

647 

85 

81 

TX 

59 

5 

00 

366 

754 

479 

164 

407 

423 

509 

210 

464 

NE 

88 

5 

00 

360 

893 

873 

46 

374 

692 

171 

304 

58 

OK 

22 

5 

00 

970 

298 

417 

7 

499 

642 

495 

466 

690 

TN 

36 

00 

971 

16 

85 

359 

266 

71 P 

363 

806 

803 

NC 

59 

00 

372 

274 

670 

734 

231 

159 

120 

738 

489 

MO 

35 

00 

379 

263 

695 

115 

474 

347 

692 

177 

655 

MN 

3 

00 

974 

561 

229 

253 

487 

551 

456 

460 

423 

MT 

26 

00 

376 

376 

643 

SO 

529 

851 

687 

77 

17 

NO 

33 

00 

970 

281 

541 

12 

867 

880 

339 

259 

251 

NO 

38 

00 

977 

420 

534 

19 

692 

796 

748 

46 

175 

TX 

75 

00 

970 

671 

455 

305 

299 

321 

119 

468 

794 

SO 

17 

00 

370 

135 

745 

188 

571 

609 

537 

153 

502 

MN 

25 

00 

390 

776 

600 

186 

307 

387 

216 

369 

598 

KY 

49 

00 

301 

59 

122 

637 

197 

661 

647 

654 

568 

MN 

85 

00 

302 

84 

268 

379 

497 

557 

677 

368 

815 

OK 

20 

00  . 

309 

347 

285 

26 

566 

595 

476 

549 

603 

MO 

12 

00 

394 

44 

170 

155 

779 

641 

556 

332 

768 

NO 

31 

00 

990 

459 

774 

132 

430 

893 

783 

45 

124 

lA 

41 

00 

999 

650 

682 

343 

546 

329 

436 

174 

289 

SO 

34 

00 

J97 

785 

697 

388 

205 

281 

674 

49 

176 

10 

17 

00 

999 

163 

415 

593 

26 

495 

665 

636 

246 

IN 

81 

99 

990 

504 

348 

258 

404 

390 

203 

685 

672 

SO 

39 

90 

300 

76 

884 

261 

587 

616 

604 

139 

401 

MO 

37 

00 

301 

652 

194 

387 

873 

502 

290 

251 

620 

IN 

70 

00 

99t 

002 

520 

596 

211 

225 

164 

449 

703 

AL 

23 

00 

903 

194 

383 

560 

377 

527 

455 

446 

530 

MN 

107 

00 

904 

030 

403 

747 

127 

221 

153 

581 

610 

NC 

14 

00 

990 

159 

869 

565 

215 

153 

122 

692 

699 

VA 

28 

00 

990 

062 

263 

763 

133 

210 

201 

669 

374 

AK 

3 

00 

907 

070 

681 

893 

16 

11 

22 

809 

87 

lA 

39 

00 

999 

037 

708 

148 

558 

336 

278 

400 

436 

lA 

74 

00. 

990 

911 

519 

223 

715 

461 

451 

327 

501 

KS 

22 

00 

400   . 

101 

642 

154 

754 

469 

586 

112 

620 

MT 

1 

00 

401 

110 

71 

406 

475 

842 

881 

614 

201 

VA 

31 

00 

402 

451 

333 

646 

280 

361 

553 

644 

352 

KY 

26 

00 

400 

ISO 

169 

62 

395 

786 

275 

784 

863 

MO 

49 

00 

404 

27 

226 

514 

820 

701 

576 

288 

372 

NE 

98 

00 

406 

748 

893 

119 

291 

623 

789 

36 

32 

MS 

40 

00 

400 

62 

146 

854 

383 

478 

251 

527 

831 

AL 

25 

00 

407 

269 

172 

766 

275 

428 

488 

526 

608 

WA 

46 

00 

400 

72 

29 

625 

135 

874 

674 

450 

478 

IN 

60 

00 

400 

403 

703 

547 

229 

237 

162 

736 

443 

Ml 

44 

00 

410 

740 

136 

778 

238 

178 

238 

662 

569 

AR 

27 

00 

411 

03 

178 

818 

477 

262 

479 

604 

852 

QA 

42 

00 

412 

202 

354 

229 

442 

393 

650 

453 

826 

QA 

70 

00 

419 

249 

179 

570 

609 

507 

334 

464 

637 

FL 

41 

00 

414 

490 

399 

859 

349 

189 

100 

788 

440 

SC 

35 

00 

419 

214 

400 

608 

561 

462 

221 

525 

543 

IN 

52 

00 

410 

402 

453 

469 

402 

389 

204 

660 

576 

IN 

100 

00 

417 

801 

715 

389 

319 

310 

130 

903 

799 

MO 

44 

00 

410 

224 

530 

61 

688 

510 

733 

120 

694 

lA 

33 

00 

410 

794 

872 

324 

469 

278 

407 

78 

434 

MO 

67 

00 

420 

26 

222 

476 

797 

664 

576 

354 

455 

NC 

36 

00 

421 

715 

882 

707 

125 

106 

102 

642 

295 
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Bof-  . 

NO  17 

MN  79 

WY  24 

OH  88 

VA  34 


IN 
SO 


35 

18 


MS      39 
AK      26 


AL 
lA 


46 
.5 


MO  26 

TX  114 

SO  43 

NO  38 

lA  56 

AR  34 

QA  94 


lA 
lA 


32 

31 


SO  20 

SC  23 

MT  25 

NC  52 

AL  42 

MO  32 

lA  7 

MN  95 

WY  3 

MN  80 

NM  4 

AK  2 

KS  21 

MO  54 

TX  21 

KY  35 

MO  7 

WA  28 

SO  12 

Wl  60 

MN  87 

TX  106 

NC  58 


UT 
IN 


6 

1 


KY  34 

MN  1 

MS  22 

MT  2 

TX  7 

MN  75 

NJ  6 

QA  74 

MO  42 

Wl  19 

A2  22 

Wl  41 

NC  31 

MN  63 

NE  97 

OK  12 

TX  145 

lA  14 

SC  38 

Wl  66 

NC  32 

MN  34 

MO  60 

NY  21 

NC  49 

OA  68 


FY  91  % 
AMoe«tton 
•n«   Funds 

90 
90 

to 


•0 
00 
00 
00 
00 
00 
00 
00 
00 
00 


00 
00 


Ov*ral 
R«ik 

422 
423 
404 
420 
420 
427 
420 
420 
430 
431 
432 
433 
434 
438 
430 
437 
430 
430 


441 
442 
443 


447 


00 
00 


480 
481 
482 
453 
4S4 
458 
450 
457 
450 
450 


00 
00 
00 

00 
00 
00 

00 


401 
402 
403 


00 
00 
00 


467 
488 
469 

470 
471 
472 
473 
474 
478 
478 
477 
478 
479 
480 

ai 

482 
483 


485 
480 

407 


489 

490 
401 
492 


CtfMt 


Rat* 


kWh 

S«lM 

Growth 


Rat* 

Dtt- 
parlty 


Rat* 
L*v*l 


Co«t 

of 
Pw<M*r 


kWhSal** 
p*r  Ml* 

of  Un* 


Dtttrt).  8 
Trant.  Plant 
per  kWh  Sold 


300 

447 

354 

243 

513 

792      383 

547 

344 

669 

142 

697 

705 

838      102 

85 

580 

457 

719 

73 

351 

729      101 

573 

99 

245 

587 

702 

422 

765      458 

307 

47 

312 

472 

305 

642 

441       760 

617 

607 

625 

190 

322 

311 

167      719 

656 

490 

490 

189 

682 

696 

632      149 

271 

80 

36 

534 

535 

60S 

188      836 

789 

871 

640 

780 

13 

7 

6      868 

422 

357 

41 

89 

519 

633 

345      791 

837 

792 

653 

91 

655 

416 

324      213 

470 

494 

449 

674 

212 

183 

805      187 

613 

709 

614 

402 

426 

435 

742      192 

101 

463 

755 

249 

494 

556 

615      148 

343 

423 

764 

628 

134 

109 

82      901 

5P3 

710 

823 

284 

491 

296 

295      301 

430 

211 

235 

708 

620 

362 

447      513 

536 

364 

573 

835 

339 

304 

263      596 

367 

586 

655 

262 

632 

392 

379      326 

412 

764 

834 

219 

441 

267 

465      254 

414 

301 

597 

335 

691 

699 

628 

89 

320 

146 

355 

608 

513 

424 

581      442 

394 

374 

762 

41 

472 

836 

658      141 

380 

236 

746 

629 

361 

223 

76      748 

649 

217 

197 

783 

434 

467 

.182      559 

632 

487 

704 

8 

564 

386 

694      159 

669 

789 

879 

194 

446 

270 

236      409 

451 

330 

635 

213 

517 

568 

827      364 

225 

207 

118 

25 

488 

768 

727      578 

775 

592 

616 

145 

591 

620 

551      214 

362 

363 

244 

159 

881 

471 

759      358 

462 

865 

66 

410 

686 

97 

706      846 

29 

800 

716 

537 

311 

169 

638      308 

229 

507 

196 

589 

666 

485 

559      377 

330 

412 

334 

864 

482 

474 

542      106 

507 

93 

182 

247 

440 

801 

401       782 

779 

826 

555 

792 

154 

231 

186      666 

316 

515 

98 

129 

233 

888 

906      593 

370 

681 

724 

163 

360 

434 

486      356 

533 

387 

510 

759 

356 

454 

788      344 

142 

562 

84 

158 

650 

825 

771       135 

360 

587 

329 

197 

727 

684 

719      215 

288 

815 

824 

826 

224 

155 

81      604 

419 

113 

233 

497 

855 

687 

849      258 

257 

328 

487 

492 

422 

399 

213      678 

744 

74 

215 

556 

318 

752 

573      569 

706 

449 

326 

513 

369 

444 

146 .     689 

830 

64 

141 

517 

695 

719 

316      837 

684 

534 

689 

64 

585 

858 

856      104 

84 

S37 

270 

827 

590 

563 

434      229 

326 

474 

70 

234 

875 

853 

785      173 

317 

908 

829 

849 

246 

27 

60      847 

216 

418 

258 

790 

465 

404 

219      686 

544 

416 

349 

475 

467 

342 

799      155 

781 

492 

492 

320 

397 

500 

584      520 

481 

195 

623 

885 

359 

89 

37      893 

713 

312 

548 

280 

528 

602 

458      476 

591 

174 

735 

730 

379 

235 

403      506 

636 

654 

601 

577 

144 

226 

111      661 

624 

883 

905 

238 

425 

721 

777 

22 

30 

877 

837 

28 

728 

890 

265 

156 

226 

903 

858 

162 

382 

405 

686 

140 

273 

728 

789 

84 

734 

480 

437      223 

335 

594 

734 

749 

182 

196 

212 

MO 

437 

526 

659 

437 

355 

452 

802 

>33 

250 

738 

851 

740 

188 

141 

228      1 

S90 

237 

379 

523 

450 

521 

576 

341 

M9 

433 

68 

119 

574 

802 

673 

663 

161 

461 

520 

463 

348 

899 

343 

909 

283 

60 

579 

772 

686 

313 

203 

420 

198 

354 

223 

496 

842 

682 

565 

357      > 

159 

425 
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FY  91  % 

Pw 

Un*mploy- 

kWh 

Rat* 

Cost 

kWhSal** 

DMrb.  8 

Bor- 

N**d 

Alocatlon 

OvwaN 

Capita 

fn*nt 

Sal** 

01*- 

Rirt* 

^of 

p*r  Mto 

Tran*.  Plant 

row*r 

0*oll« 

ln«.  Funds 

Rank 

Incom* 

Rat* 

Qrowtfi 

parlty 

L*v*l 

Po^B^sr 

of  Un* 

par  kWh  Sold 

QA 

87 

80 

493 

243 

599 

669 

453 

396 

310 

685 

500 

Ml 

5 

80 

494 

795 

271 

433 

562 

355 

640 

482 

292 

MT 

17 

80 

495 

560 

718 

98 

618 

863 

652 

62 

68 

lA 

82 

80 

496 

398 

522 

902 

479 

284 

690 

105 

458 

TX 

97 

60 

497 

777 

637 

720 

417 

430 

668 

40 

150 

IN 

106 

80 

498 

564 

546 

457 

354 

348 

209 

697 

665 

lA 

3 

60 

499 

462 

841 

141 

755 

523 

446 

271 

402 

AL 

29 

80 

500 

25 

74 

764 

711 

753 

779 

219 

519 

KY 

3 

80 

501 

9 

111 

672 

345 

763 

600 

722 

628 

lA 

40 

80 

502 

808 

800 

212 

582 

346 

239 

385 

480 

OR 

29 

80 

503 

878 

68 

412 

72 

767 

895 

*v 

342 

SO 

27 

6 

80 

504 

573 

910 

429 

381 

457 

580 

175 

351 

FL 

14 

6 

80 

505 

525 

497 

832 

338 

181 

109 

829 

548 

FL 

29 

6 

60 

506 

382 

665 

681 

473 

242 

166 

800 

453 

MO 

72 

6 

80 

507 

532 

544 

290 

553 

401 

693 

212 

638 

MO 

70 

6 

80 

508 

383 

489 

454 

545 

373 

728 

183 

710 

MS 

29 

6 

60 

509 

102 

191 

160 

760 

762 

327 

780 

788 

AL 

26 

6 

80 

510 

317 

236 

684 

534 

646 

325 

509 

621 

lA 

23 

6 

80 

511 

476 

273 

250 

782 

580 

657 

241 

614 

MO 

31 

6 

80 

512 

296 

257 

445 

787 

653 

589 

488 

358 

IN 

14 

6 

80 

513 

470 

595 

360 

242 

496 

160 

746 

806 

lA 

34 

6 

80 

514 

464 

421 

270 

770 

555 

192 

538 

666 

KY 

46 

6 

80 

515 

295 

410 

603 

103 

552 

660 

412 

642 

MO 

33 

6 

80 

516 

42 

113 

727 

808 

681 

627 

536 

349 

KY 

54 

6 

80 

517 

30 

133 

648 

367 

773 

535 

675 

726 

MN 

72 

6 

80 

518 

614 

390 

83 

705 

707 

699 

178 

511 

MO 

38 

6 

80 

519 

48 

89 

592 

809 

682 

722 

382 

571 

QA 

58 

6 

80 

520 

597 

338 

860 

411 

365 

300 

634 

392 

NC 

43 

6 

80 

521 

162 

853 

770 

328 

207 

66 

881 

634 

KY 

18 

80 

522 

53 

131 

525 

384 

778 

582 

718 

743 

AZ 

26 

80 

523 

372 

2 

351 

900 

770 

853 

579 

95 

NE 

51 

80 

524 

417 

594 

217 

679 

812 

808 

134 

262 

MN 

18 

80 

525 

358 

589 

3.')8 

565 

608 

739 

290 

441 

QA 

67 

80 

526 

189 

322 

655 

661 

564 

308 

591 

646 

OR 

26 

80 

527 

843 

123 

52 

391 

881 

871 

265 

510 

NC 

50 

80 

528 

269 

770 

867 

269 

194 

96 

742 

702 

TN 

34 

80 

529 

71 

148 

408 

504 

806 

311 

830 

860 

CO 

47 

80 

530 

794 

590 

218 

416 

538 

557 

374 

452 

MT 

30 

80 

531 

250 

38 

144 

758 

884 

884 

582 

406 

SO 

16 

80 

532 

90 

633 

332 

811 

784 

530 

196 

570 

AR 

10 

80 

533 

366 

266 

568 

589 

325 

452 

643 

738 

IN 

40 

80 

534 

624 

539 

72 

557 

488 

257 

612 

811 

TX 

64 

80 

535 

156 

242 

548 

699 

657 

616 

492 

551 

lA 

85 

80 

536 

663 

788 

124 

738 

489 

534 

256 

382 

AK 

5 

80 

537 

846 

77 

521 

704 

101 

766 

801 

160 

OR 

32 

80 

538 

730 

401 

375 

58 

746 

857 

621 

189 

NC 

34 

80 

539 

230 

737 

775 

515 

312 

156 

587 

667 

MT 

33 

80 

540 

392 

518 

303 

833 

897 

860 

103 

79 

OH 

85 

80 

541 

389 

305 

299 

722 

438 

689 

503 

643 

AK 

6 

80 

542 

849 

79 

737 

638 

87 

688 

873 

45 

MO 

36 

80 

543 

510 

435 

252 

751 

601 

590 

261 

600 

AR 

13 

80 

544 

157 

163 

736 

756 

516 

611 

519 

546 

Wl 

55 

80 

545 

247 

481 

624 

554 

618 

800 

426 

258 

AL 

44 

80 

546 

285 

337 

683 

350 

484 

385 

725 

760 

TX 

85 

80 

647 

340 

494 

540 

617 

591 

463 

435 

531 

IL 

50 

80 

548 

244 

35 

615 

893 

451 

567 

606 

604 

SO 

30 

70 

549 

608 

854 

168 

657 

674 

587 

61 

407 

IN 

37 

70 

550 

403 

307 

294 

630 

562 

563 

558 

700- 

MN 

84 

70 

551 

341 

575 

257 

714 

718 

737 

108 

567 

Wl 

64 

70 

652 

623 

571 

326 

526 

632 

577 

413 

549 

TX 

69 

70 

653 

835 

583 

654 

616 

493 

436 

243 

460 

WY 

14 

70 

554 

790 

687 

255 

387 

688 

502 

317 

390 

NC 

67 

70 

555 

381 

782 

756 

380 

239 

191 

739 

558 

KY 

52 

70 

558 

38 

180 

474 

458 

804 

667 

565 

842 

AZ 

27 

70 

557 

0 

25 

346 

903 

823 

830 

447 

651 

KY 

59 

70 

558 

91 

207 

703 

287 

742 

570 

687 

747 

MS 

43 

70 

559 

64 

1 

322 

832 

817 

342 

850 

827 

MO 

24 

70 

560 

609 

605 

421 

640 

460 

588 

386 

338 

MO 

50 

70 

561 

829 

662 

494 

583 

421 

699 

365 

398 

AL 

27 

70 

582 

138 

67 

731 

626 

704 

412 

660 

613 

T« 

45 

70 

563 

43 

83 

404 

852 

845 

262 

068 

887 
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FVM« 


Ovwal  Ci«Ka 


NC 

55    7 

PA 

25    7 

OA 

M    7 

VA 

36    7 

TX 

4«    7 

OH 

55    7 

OK 

10    7 

lA 

M    7 

SC 

51    7 

SO 

7    7 

QA 

106    7 

NY 

20    7 

CO 

16    7 

MO 

53    7 

NC 

64    7 

Ml 

43    7 

MS 

45    7 

SO 

19    7 

TX 

71    7 

SC 

26    7 

MS 

26    7 

Wl 

53    7 

KY 

57    7 

NC 

23    7 

NC 

47    7 

CO 

32    7 

MO 

34    7 

WA 

32    7 

lA 

30    7 

MO 

30    7 

KS 

30    7 

MN 

106    7 

QA 

61    7 

Wl 

29    7 

lA 

62    7 

CO 

29    7 

lA 

70    7 

AR 

23    7 

CA 

6    7 

VA 

37    7 

FL 

33    7 

IN 

92    7 

CO 

37    7 

OR 

4    7 

QA 

91    7 

SC 

29    7 

SO 

40    7 

Wl 

40    7 

AL 

32    7 

lA 

69    7 

MN 

39    7 

CO 

7    7 

CO 

40    7 

TN 

51    7 

MS 

1    7 

N. 

37    7 

MO 

59    7 

MO 

18    7 

A 

49    7 

KY 

62    7 

MN 

57    7 

lA 

55    7 

MT 

10    7 

CA 

16    7 

QA 

66    7 

TX 

115    7 

AL 

30    7 

TX 

60    7 

TX 

63    7 

lA 

52    7 

KY 

45    7 

79 

n 
n 
m 
m 
m 
m 
n 
n 

79 

79 

79 

79 

79 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

79 

70 

70 

70 

70 

79 

79 

79 

79 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 

70 


S79 
57f 
579 

S79 

574 

579 

579 

87? 

579 

570 

580 

561 

562 

589 

584 

565 

586 

567 

588 

580 

590 

591 

592 

593 

594 

595 

596 

597 

598 

599 

600 

601 

602 

603 

604 

605 

606 

607 

608 

600 

610 

611 

612 

613 

614 

615 

616 

617 

618 

619 

620 

621 

622 

623 

624 

625 

626 

627 

628 

629 

630 

631 

632 

633 

634 


f 
«t9 
919 

Ml 


977 

t«8 


2» 


39S 

t«9 


97 
129 
629 

10 
21S 
745 
505 
300 
500 
724 
495 
679 
806 

02 
322 
760 
707 
600 
149 
620 
607 
419 


tat* 

790 
010 
067 
961 
4 
974 
577 
004 
090 
017 
158 
907 
524 
308 
001 

39 
140 
076 
706 
309 
216 
777 

06 
045 
814 
965 
366 

26 
721 


Olt- 


Cett 
of 


Qrowth      parity     Laval      Pewar 


830 
659 
289 

09 
354 
353 
409 
649 
482 
522 
657 

59 
179 
229 
189 
149 
779 
429 
349 
761 
409 
557 
182 
329 
250 
620 
465 
490 
569 


906 

062 
475 
318 
077 
773 
779 

12 
106 
5S9 
341 
407 
909 
476 
438 
434 
000 
307 
540 
403 
097 
276 
477 
240 
304 

17 
225 
206 
021 
179 
449 
907 
691 

72 
527 


200 

372 


020 

031 


807 
704 
774 
669 
870 
42 
307 
216 
771 
446 
403 
767 
697 
665 
767 
647 
603 
259 
82 
635 
761 
267 
834 
442 
899 
688 
345 
287 
123 
650 
180 
555 
710 
309 
210 
169 
110 
911 
306 
765 
669 
467 
871 
323 
729 
740 
285 

639 

693 

484 
114 

364 
73 
94 

550 

744 

741 

700 

187 

417 

438 

434 

365 

627 

394 

978 

799 

582 

023 

161 

617 


264 

447 
365 

914 

098 

047 

602 

693 

317 

443 

012 

097 

274 

039 

179 

783 

775 

504 

680 

489 

973 

431 

332 

421 

147 

433 

726 

139 

736 

740 

773 

976 

794 


757 
975 
776 
911 
909 
943 
576 
905 
357 
109 
455 


098 

412 

408 

669 

001 

923 

729 

629 

764 

092 

817 

040 

700 

331 

707 

000 

063 

006 

739 

601 

625 

936 

907 

931 

170 


100 

111 

327 

SOS 

659 

672 

543 

430 

271 

500 

730 

310 

297 

782 

136 

611 

771 

610 

649 

413 

627 

533 

757 

256 

115 

420 

567 

879 

487 

506 

503 

455 

671 

722 

525 

675 

570 

272 

600 

412 

302 

522 

363 

80S 

380 

530 

832 

500 

550 

427 

777 

581 

676 

609 

7S6 

406 

694 

740 

448 

756 

700 

364 

860 

582 

640 

575 

702 

604 

588 

689 

630 


60 

63 

442 

211 
716 
781 
350 
457 
165 
620 
415 
900 
633 
278 
163 
606 
700 
510 
562 
613 
178 
425 
515 
606 
118 
676 
786 
667 
400 
266 
678 
289 
453 
489 
494 
2S8 
794 
641 
697 
241 
77 
351 
639 
690 
593 
464 
631 
757 
320 
683 
796 
652 
665 
431 
292 
574 
488 
601 
469 
450 
680 
714 
883 
811 
575 
480 
430 
679 
443 
418 
510 


kVMi 


or  Una 

870 
719 
007 
724 
773 
420 
798 
230 
715 
346 

fH 

695 
477 

879 
206 
562 
201 
279 
699 
844 
59S 
757 
688 
700 
769 
149 
603 
249 
472 

99 
489 
552 
530 
233 
373 
225 
573 
331 
677 
674 
698 
456 
656 
516 
681 

17 
387 
410 
396 
130 
633 
184 
871 
763 
651 
508 
451 
277 
766 
282 
314 
285 
550 
493 
473 
523 
342 
313 
340 
580 


Otetiib.  9 
Tram.  Plant 
perMWiSoM 

657 
355 

601 
742 
357 
526 
532 
512 
555 
327 
616 

54 

88 
560 
429 
268 
488 
487 
472 
868 
793 
468 
620 
659 
599 
280 
828 
790 
700 
49S 
37S 
527 
418 
782 
305 
450 
262 
907 
10S 
479 
698 
705 
283 
263 
761 
589 
92 
725 
755 
385 
388 
541 
736 
861 
582 
691 
566 
540 
556 
908 
630 
145 
178 
155 
692 
537 
618 
408 
681 
711 
552 
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FY  01  % 

Par 

Unamptoy- 

kWh 

Rata 

Cott 

kWhSalea 

D«ttr».  9 

Bor- 

Naad 

AJtocatlon 

OvaraH 

Capita 

nf>ant 

Saiaa 

Dta- 

Rata 

of 

parMaa 

Trana.  Plant 

rowar 

Dacia 

Ina.  Funda 

Rank 

Incoma 

Rata 

Growth 

partty 

Laval 

Pow#r 

of  LIna 

par  kWhSoW 

KY 

55 

-   79 

039 

550 

320 

520 

279 

736 

294 

638 

910 

lA 

53 

70 

999 

864 

894 

380 

424 

255 

198 

614 

631 

WA 

48 

70 

997 

513 

269 

349 

120 

869 

864 

811 

471 

QA 

31 

79 

999 

246 

447 

622 

753 

662 

366 

481 

671 

TN 

35 

79 

939 

35 

243 

460 

555 

624 

435 

877 

839 

MT 

12 

90 

949 

422 

468 

495 

403 

630 

879 

537 

235 

AR 

16 

00 

941 

441 

561 

821 

681 

418 

281 

630 

439 

TX 

123 

00 

642 

706 

831 

611 

569 

541 

617 

99 

298 

IN 

38 

00 

043 

836 

768 

510 

290 

267 

152 

657 

577 

MO 

40 

00 

044 

506 

262 

501 

717 

S54 

703 

397 

644 

NO 

29 

00 

045 

103 

658 

274 

849 

866 

664 

372 

499 

WY 

25 

00 

040 

757 

220 

222 

674 

828 

233 

599 

754 

Wl 

21 

00 

047 

545 

474 

392 

531 

610 

583 

546 

605 

NE 

85 

00 

049 

231 

863 

342 

671 

810 

766 

205 

404 

IL 

34 

00 

649 

401 

134 

374 

902 

666 

524 

674 

623 

Wl 

38 

60 

650 

821 

567 

283 

390 

470 

764 

556 

447 

CO 

38 

60 

051 

891 

758 

426 

536 

497 

391 

502 

299 

MS 

57 

00 

052 

111 

184 

383 

835 

818 

364 

776 

829 

TN 

32 

00 

053 

110 

219 

507 

586 

831 

331 

824 

895 

SC 

28 

00 

654 

101 

288 

591 

750 

652 

477 

704 

741 

SO 

33 

00 

655 

622 

602 

^32 

667 

660 

656 

86 

359 

CO 

39 

00 

650 

902 

846 

450 

541 

499 

541 

315 

213 

KY 

23 

00 

657 

58 

366 

523 

539 

827 

554 

624 

796 

SO 

37 

00 

650 

750 

901 

527 

413 

477 

783 

250 

207 

WA 

39 

00 

050 

563 

28 

206 

303 

892 

872 

701 

745 

, 

IN 

53 

60 

000 

827 

766 

711 

271 

273 

161 

572 

737 

TX 

83 

00 

061 

585 

362 

430 

656 

617 

725 

393 

554 

NE 

84 

00 

002 

817 

886 

546 

410 

715 

296 

158 

496 

TN 

31 

00 

603 

69 

195 

493 

646 

844 

355 

645 

881 

MS 

50 

00 

004 

88 

202 

427 

866 

852 

318 

796 

777 

MN 

55 

00 

005 

721 

733 

22 

748 

749 

624 

217 

318 

MN 

60 

00 

000 

533 

698 

163 

805 

780 

619 

266 

252 

IN 

29 

00 

067 

611 

647 

296 

629 

556 

307 

575 

714 

TN 

26 

00 

660 

237 

260 

630 

452 

793 

309 

796 

665 

KY 

58 

00 

660 

32 

104 

754 

427 

795 

565 

652 

614 

IN 

42 

00 

070 

503 

676 

325 

648 

583 

454 

632 

523 

QA 

69 

00 

671 

284 

504 

689 

503 

431 

715 

402 

619 

OK 

34 

00 

672 

875 

739 

241 

596 

614 

769 

145 

373 

Wl 

43 

00 

673 

540 

720 

192 

577 

634 

426 

499 

769 

MN 

61 

00 

674 

702 

732 

106 

631 

655 

595 

380 

563 

NE 

66 

00 

675 

278 

807 

275 

703 

819 

828 

228 

426 

TN 

25 

00 

670 

173 

350 

519 

505 

807 

328 

833 

659 

WY 

16 

00 

077 

583 

332 

36 

549 

785 

751 

467 

676 

SO 

26 

90 

979 

254 

678 

227 

904 

905 

899 

109 

204 

« 

IN 

89 

99 

979 

572 

517 

663 

4S6 

426 

187 

602 

762 

MN 

82 

A  ' 

90 

000 

380 

282 

356 

873 

850 

798 

237 

622 

TX 

40 

00 

091 

499 

50 

508 

798 

754 

787 

563 

444 

OR 

25 

00 

992 

703 

300 

694 

131 

815 

635 

729 

197 

KY 

20 

00 

009 

662 

116 

605 

239 

708 

497 

612 

764 

lA 

92 

00 

684 

737 

649 

165 

796 

598 

491 

249 

539 

QA 

39 

.  80 

085 

475 

396 

723 

677 

585 

356 

584 

629 

TX 

149 

00 

988 

832 

830 

696 

514 

491 

713 

227 

129 

MN 

62 

00 

997 

885 

674 

781 

175 

261 

127 

754 

778 

Wl 

49 

00 

989 

321 

713 

355 

635 

678 

467 

486 

780 

FL 

22 

00 

000 

521 

292 

578 

795 

537 

422 

564 

734 

KY 

33 

00 

000 

624 

186 

310 

386 

779 

544 

804 

911 

lA 

57 

00 

001 

667 

753 

100 

603 

613 

620 

350 

545 

TX 

58 

00 

002 

813 

811 

586 

428 

437 

770 

323 

264 

CO 

33 

00 

009 

271 

145 

904 

533 

475 

655 

629 

649 

QA 

22 

00 

004 

306 

452 

645 

676 

567 

392 

664 

720 

NC 

16 

00 

005 

256 

740 

709 

645 

410 

291 

720 

695 

IN 

24 

60 

000 

717 

650 

207 

599 

524 

329 

656 

786 

QA 

78 

00 

007 

674 

533 

641 

538 

447 

476 

649 

413 

NE 

62 

00 

009 

448 

665 

482 

485 

750 

772 

335 

337 

TN 

1 

00 

000 

193 

261 

647 

507 

808 

389 

835 

638 

TN 

38 

60 

700 

134 

387 

440 

532 

616 

402 

890 

879 

NV 

19 

00 

701 

033 

578 

760 

254 

629 

623 

422 

182 

SC 

31 

00 

702 

500 

325 

855 

649 

536 

270 

763 

564 

SC 

32 

00 

709 

419 

526 

782 

634 

514 

527 

613 

473 

TN 

17 

00 

704 

33 

416 

428 

718 

654 

326 

616 

894 

SO 

21 

60 

705 

954 

352 

350 

826 

602 

730 

181 

592 
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FVM  % 

Pw 

UMamploy- 

IdA^ 

Rata 

Coat 

kWkflalat 

Otatrl).  $ 

BOC~    ffM#Q    ABOOfll^MI 

Ovaral 

Capita 

mant 

tttf 

Ota- 

Aata 

tt 

par  ma 

Trana.nwit 

roww  Dm 

3l»   «rw.  FmUt 

Hank 

Inaawn 

Rata 

Qrawth 

P»1ty 

taval 

Ptmtr 

vlUnt 

par  MMi  Sold 

AL 

21 

1       •• 

700 

too 

105 

802 

$97 

600 

410 

777 

844 

FL 

30    ( 

M 

70? 

lat 

313 

880 

781 

$00 

340 

746 

790 

MO 

71    < 

M 

700 

019 

$53 

522 

712 

$40 

600 

406 

483 

NC 

66    < 

M 

700 

a?t 

050 

784 

814 

902 

244 

603 

682 

WA 

17    ( 

M 

710 

80» 

10 

461 

237 

000 

891 

712 

704 

Wl 

37    ( 

m 

711 

•77 

038 

405 

490 

504 

540 

524 

890 

MS 

2«    1 

m 

71t 

ao 

61 

766 

065 

840 

421 

628 

879 

TX 

11    4 

m 

718 

$i« 

958 

804 

$03 

500 

606 

772 

297 

KY 

SO    4 

M 

714 

480 

914 

528 

264 

741 

520 

880 

887 

TN 

48    i 

1       M 

71$ 

257 

419 

676 

464 

803 

302 

7M 

684 

• 

TX 

30    4 

M 

710 

$4S 

171 

453 

041 

790 

804 

640 

487 

TX 

118    ( 

1       M 

71? 

$00 

Ml 

776 

790 

740 

590 

602 

522 

AR 

24    ( 

1       M 

718 

220 

702 

726 

721 

518 

370 

6?3 

580 

AL 

20    I 

1       M 

710 

400 

284 

887 

444 

504 

288 

858 

771 

MN 

66    ( 

1       60 

720 

743 

705 

109 

818 

702^ 

833 

222 

308 

. 

AL 

36    ( 

1       80 

721 

2«2 

121 

543 

791 

800 

373 

817 

824 

TX 

113    4 

1       60 

722 

634 

692 

697 

51 

108 

746 

636 

774 

SC 

41    4 

1       60 

723 

740 

676 

831 

372 

324 

151 

818 

626 

TX 

54    4 

)       60 

724 

560 

301 

743 

498 

401 

743 

678 

542 

OH 

30    4 

1       80 

725 

300 

275 

340 

838 

661 

695 

626 

73? 

KY 

37    4 

1       M 

720 

536 

032 

791 

115 

509 

585 

691 

639 

TX 

38    4 

)       80 

727 

627 

944 

795 

872 

637 

408 

507 

562 

MN 

32    4 

1       60 

728 

519 

725 

282 

010 

630 

614 

437 

720 

QA 

90    4 

1        60 

729 

2S5 

717 

713 

745 

650 

471 

441 

572 

NC 

35    4 

1        60 

730 

640 

043 

779 

548 

335 

269 

740 

400 

QA 

77    4 

)        40 

731 

807 

550 

903 

362 

320 

170 

859 

530 

. 

AZ 

30    4 

)        40 

732 

172 

246 

549 

096 

726 

732 

430 

626 

MN 

73    1 

)        40 

733 

602 

714 

157 

792 

772 

801 

256 

418 

IN 

46    4 

»        40 

734 

562 

502 

296 

723 

640 

487 

700 

679 

lA 

36    4 

)        40 

73$ 

847 

799 

753 

468 

277 

612 

199 

707 

IN 

27    1 

»       40 

730 

617 

712 

712 

420 

397 

323 

891 

786 

Wl 

27    4 

»       40 

737 

560 

010 

295 

651 

605 

568 

47$ 

758 

MO 

20    4 

)       40 

738 

400 

028 

557 

556 

402 

74$ 

320 

905 

' 

KY 

30    i 

)       40 

730 

424 

744 

851 

95 

520 

62$ 

607 

730 

TX 

65    1 

>       40 

740 

62S 

162 

742 

603 

645 

761 

592 

400 

NO 

20    ^ 

)       40 

741 

44$ 

424 

339 

063 

8M 

620 

341 

560 

IN 

21    i 

)       40 

742 

703 

560 

447 

$76 

504 

159 

788 

800 

TX 

53    i 

>       40 

743 

542 

304 

866 

684 

620 

424 

452 

678 

MO 

45    f 

)       40 

744 

030 

405 

666 

776 

699 

671 

351 

490 

WA 

8    ( 

1       40 

745 

73$ 

100 

203 

289 

801 

888 

788 

772 

lA 

86    i 

i       40 

740 

006 

012 

185 

824 

730 

797 

291 

398 

TN 

9    1 

1       40 

747 

t« 

910 

812 

610 

814 

429 

79B 

880 

AL 

37    ( 

»       40 

748 

370 

88 

634 

783 

782 

297 

862 

857 

MO 

68    ( 

»       40 

749 

132 

287 

600 

804 

894 

610 

531 

776 

SC 

19    1 

)       40 

750 

672 

759 

809 

445 

383 

168 

70S 

716 

TN 

46    f 

I       40 

751 

210 

185 

541 

785 

870 

400 

796 

882 

AL 

18    ( 

»       40 

752 

310 

234 

621 

684 

749 

369 

840 

840 

MN 

48    I 

i                  40 

753 

830 

727 

849 

209 

288 

110 

837 

806 

MN 

65    ( 

1        40 

754 

800 

009 

882 

168 

24$ 

115 

886 

687 

NM 

23    t 

1       40 

755 

306 

939 

331 

079 

578 

707 

752 

710 

QA 

75    f 

1        40 

758 

501 

408 

752 

771 

685 

322 

506 

750 

SC 

14    1 

1       40 

757 

437 

046 

845 

575 

4S0 

523 

66S 

550 

SC 

25    1 

t                  40 

758 

207 

001 

805 

SCO 

459 

254 

879 

680 

NY 

19    1 

40 

759 

803 

004 

609 

906 

603 

905 

359 

52 

MO 

58    ( 

1        40 

760 

400 

461 

699 

S24 

378 

597 

791 

636 

MN 

58    1 

1        40 

761 

600 

757 

413 

822 

647 

643 

440 

602 

SC 

21    1 

1        40 

762 

233 

567 

820 

710 

599 

631 

590 

587 

QA 

109    1 

1        40 

763 

791 

402 

840 

506 

485 

259 

759 

640 

MS 

24    1 

1        40 

764 

7$ 

723 

353 

610 

791 

390 

740 

851 

NE 

78    1 

1        40 

765 

692 

826 

209 

846 

879 

755 

281 

332 

IN 

80    1 

1        40 

766 

506 

508 

626 

651 

483 

473 

751 

722 

QA 

103    1 

1        40 

767 

890 

748 

895 

415 

389 

174 

806 

474 

NE 

59    1 

1        40 

768 

729 

808 

407 

735 

895 

717 

204 

281 

lA 

51    1 

1        40 

769 

896 

763 

176 

014 

626 

532 

221 

807 

AL 

48    1 

1        40 

770 

337 

213 

483 

097 

838 

299 

906 

862 

TN 

20    fl 

1        40 

771 

319 

429 

382 

864 

847 

399 

864 

690 

TX 

56    fl 

1       40 

772 

571 

505 

512 

789 

724 

666 

597 

384 

NH 

4    fl 

40 

773 

804 

067 

875 

006 

184 

134 

790 

258 

SC 

50    fl 

1        40 

774 

336 

608 

785 

6S9 

548 

440 

707 

698 

CA 

44    fl 

40 

775 

804 

506 

679 

7$9 

208 

81 

012 

868 

TN 

21    fl 

1        40 

776 

391 

000 

554 

406 

790 

262 

854 

870 
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FY  01  % 

Par 

Unampioy- 

1 1.1^ 

Rata 

Coat 

kWhSatoa 

Dtatrib.  $ 

Bor- 

Naad 

Alooatlen 

Ovaral 

CapMa 

roant 

Salaa 

Ota- 

Rata 

of 
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Trana.  Plant 

rowar 

Daola 

ln«.  Fund* 

Rar* 

Inooma 

Rata 

Qrowth 

partty 

Laval 

Pow©r 

or  Una 

par  WVh  Sold 

lA 

50 

40 

777 

419 

903 

278 

862 

729 

790 

390 

427 

on 

14 

40 

778 

581 

52 

34 

615 

894 

802 

889 

848 

QA 

20 

m 

779 

553 

537 

837 

689 

586 

308 

727 

574 

TN 

37 

40 

710 

106 

514 

562 

621 

840 

433 

849 

900 

MN 

96 

40 

791 

178 

353 

702 

845 

820 

818 

54S 

565 

OR 

39 

40 

782 

693 

231 

462 

457 

888 

87S 

683 

559 

lA 

IB 

40 

783 

888 

832 

49 

876 

700 

354 

185 

906 

TN 

49 

40 

784 

181 

324 

660 

724 

8S8 

368 

831 

891 

NV 

17 

40 

785 

782 

582 

27 

907 

900 

912 

7 

716 

MT 

36 

40 

786 

95 

58 

658 

669 

902 

878 

617 

764 

TX 

121 

40 

787 

685 

513 

817 

639 

607 

492 

484 

607 

OH 

83 

40 

788 

720 

209 

559 

785 

544 

773 

699 

557 

OH 

60 

40 

789 

554 

175 

246 

851 

679 

826 

844 

872 

MT 

9 

40 

790 

718 

558 

333 

676 

872 

850 

540 

323 

IN 

107 

40 

791 

744 

666 

478 

627 

526 

352 

735 

748 

TN 

16 

40 

792 

264 

495 

641 

570 

829 

340 

883 

875 

KY 

21 

40 

703 

272 

378 

667 

527 

821 

552 

813 

8^ 

KS 

55 

40 

794 

8S2 

856 

126 

800 

553 

821 

587 

328 

VA 

54 

40 

795 

844 

806 

691 

166 

247 

705 

641 

809 

MS 

48 

40 

796 

123 

200 

905 

788 

776 

353 

888 

885 

NE 

77 

40 

797 

7S9 

899 

317 

580 

774 

825 

273 

490 

NY 

24 

40 

798 

695 

521 

769 

901 

443 

902 

496 

190 

TX 

68 

40 

799 

438 

436 

156 

890 

867 

673 

605 

858 

DE 

2 

40 

800 

705 

780 

862 

789 

380 

250 

781 

389 

MO 

41 

40 

801 

831 

535 

566 

706 

535 

517 

571 

677 

OH 

41 

40 

802 

674 

343 

571 

807 

500 

749 

646 

561 

AZ 

29 

40 

-  803 

155 

230 

789 

825 

317 

842 

902 

886 

MO 

66 

40 

804 

177 

211 

684 

854 

758 

635 

756 

674 

AL 

47 

40 

605 

454 

256 

619 

736 

797 

287 

882 

878 

AL 

35 

40 

808 

203 

53 

666 

623 

828 

501 

775 

902 

VA 

55 

40 

807 

904 

912 

896 

213 

290 

200 

904, 

6S0 

IN 

55 

40 

808 

690 

822 

357 

612 

545 

417 

787 

751 

CO 

36 

40 

809 

830 

311 

191 

815 

784 

636 

759 

688 

MS 

49 

40 

810 

273 

441 

583 

852 

837 

293 

859 

854 

TN 

24 

40 

811 

455 

654 

376 

616 

839 

336 

869 

847 

MT 

13 

40 

812 

546 

168 

545 

821 

893 

880 

708 

448 

OR 

41 

40 

813 

769 

126 

856 

813 

898 

901 

267 

378 

NE 

63 

40 

814 

323 

868 

816 

603 

781 

780 

388 

476 

MO 

43 

40 

815 

238 

251 

865 

874 

788 

645 

611 

748 

QA 

84 

40 

816 

900 

652 

901 

495 

425 

113 

888 

648 

WA 

9 

40 

817 

886 

775 

732 

18 

680 

863 

820 

277 

OH 

84 

40 

818 

293 

295 

745 

878 

781 

791 

680 

595 

OH 

75 

40 

619 

768 

445 

872 

694 

417 

806 

518 

529 

Ml 

45 

40 

820 

6S1 

237 

573 

819 

663 

572 

770 

785 

KY 

51 

40 

821 

319 

542 

843 

393 

783 

531 

808 

855 

CO 

18 

20 

822 

453 

564 

819 

613 

571 

630 

703 

724 

NE 

65 

20 

823 

278 

902 

401 

863 

883 

810 

284 

661 

MN 

74 

20 

624 

647 

551 

220 

885 

873 

813 

462 

635 

TX 

67 

20 

825 

739 

413 

798 

658 

621 

594 

717 

553 

IN 

83 

20 

826 

819 

819 

659 

530 

468 

235 

762 

823 

QA 

51 

20 

827 

848 

586 

876 

567 

468 

183 

8S8 

731 

MN 

35 

20 

628 

665 

747 

266 

834 

811 

687 

425 

888 

OR 

21 

20 

829 

548 

255 

585 

626 

895 

688 

826 

503 

Wl 

32 

20 

630 

692 

793 

511 

572 

632 

662 

616 

653 

ID 

16 

20 

831 

325 

375 

680 

772 

887 

862 

734 

509 

TX 

41 

20 

832 

425 

137 

640 

894 

877 

782 

683 

706 

TN 

60 

20 

833 

407 

621 

535 

637 

843 

371 

841 

883 

MO 

69 

20 

834 

245 

663 

594 

877 

794 

418 

7S0 

821 

OH 

56 

20 

63S 

809 

391 

644 

747 

478 

778 

823 

482 

OH 

74 

20 

836 

814 

484 

15 

827 

831 

734 

834 

822 

VA 

11 

20 

837 

780 

602 

800 

598 

644 

538 

620 

584 

WA 

37 

20 

838 

906 

636 

481 

96 

865 

907 

581 

717 

SC 

22 

20 

639 

426 

406 

888 

780 

691 

558 

667 

788 

OH 

65 

20 

840 

469 

247 

643 

859 

700 

753 

/74 

740 

OH 

59 

20 

841 

701 

328 

539 

828 

638 

747 

743 

664 

ID 

11 

20 

842 

477 

357 

701 

449 

685 

873 

807 

647 

MN 

37 

20 

843 

726 

693 

264 

887 

878 

815 

268 

668 

QA 

35 

20 

844 

874 

729 

879 

537 

446 

145 

883 

712 

lA 

2 

20 

845 

371 

911 

312 

883 

799 

648 

546 

735 

IN 

8 

20 

646 

619 

698 

444 

752 

689 

496 

682 

833 

SC 

34 

20 

847 

439 

450 

572 

842 

765 

664 

716 

753 
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■ 
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CapNa 
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Rat* 

of 

p*r  Ml* 

Trant.  Plant 

row«r 

OmI* 

ln«.  Funds 

R«nk 

Incom* 

Rat* 

Qrovvth 

iwrtty 

L*v*« 

Power 

of  Un* 

pwkWtiSold 

ID 

23 

10 

20 

848 

378 

818 

603 

251 

857 

885 

541 

898 

IN 

32 

10 

20 

849 

857 

842 

385 

588 

517 

381 

861 

801 

OR 

24 

10 

20 

850 

395 

291 

398 

732 

900 

870 

900 

759 

MN 

59 

10 

20 

851 

879 

835 

367 

720 

720 

626 

515 

585 

NO 

19 

10 

20 

852 

575 

649 

240 

836 

862 

807 

532 

756 

WA 

38 

10 

20 

853 

762 

24 

315 

685 

906 

904 

821 

840 

TN 

23 

10 

20 

854 

484 

511 

692 

653 

846 

315 

880 

889 

- 

WA 

14 

10 

20 

855 

897 

593 

794 

89 

861 

858 

819 

361 

VA 

29 

10 

20 

858 

596 

685 

815 

744 

735 

383 

645 

675 

OK 

40 

10 

20 

857 

396 

250 

750 

742 

727 

608 

911 

904 

UT 

20 

10 

20 

858 

45 

722 

196 

910 

904 

839 

870 

834 

10 

19 

10 

20 

859 

303 

726 

518 

737 

901 

868 

672 

606 

AK 

8 

10 

20 

860 

907 

545 

373 

889 

395 

910 

908 

405 

TX 

49 

10 

20 

861 

898 

627 

894 

619 

593 

374 

825 

513 

NV 

15 

10 

20 

862 

780 

569 

910 

297 

579 

898 

490 

843 

MT 

31 

10 

20 

863 

576 

787 

87 

905 

910 

861 

470 

752 

. 

IN 

33 

10 

20 

864 

860 

883 

425 

690 

615 

301 

851 

739 

NC 

25 

10 

20 

865 

612 

844 

724 

749 

520 

499 

778 

645 

NO 

39 

10 

20 

866 

810 

881 

773 

725 

479 

276 

764 

680 

W1 

51 

10 

20 

867 

880 

847 

420 

719 

737 

472 

627 

693 

OH 

39 

10 

20 

888 

734 

437 

506 

848 

703 

649 

732 

787 

KY 

40 

10 

20 

869 

508 

766 

873 

330 

755 

506 

822 

818 

QA 

83 

10 

20 

870 

834 

639 

892 

650 

549 

242 

872 

723 

. 

UT 

11 

10 

20 

871 

57 

563 

848 

864 

733 

840 

707 

792 

IN 

108 

10 

20 

872 

779 

767 

489 

746 

677 

484 

779 

718 

QA 

68 

10 

20 

873 

590 

538 

668 

843 

769 

359 

860 

818 

AL 

19 

10 

20 

874 

539 

381 

714 

870 

660 

284 

899 

897 

CO 

31 

10 

20 

875 

799 

556 

418 

766 

717 

685 

702 

812 

TX 

77 

10 

20 

876 

732 

596 

857 

709 

659 

413 

810 

679 

NC 

68 

10 

20 

877 

796 

848 

810 

731 

486 

360 

768 

660 

NV 

18 

10 

20 

878 

772 

668 

833 

670 

833 

876 

622 

202 

TX 

50 

10 

20 

879 

881 

491 

762 

774 

734 

579 

640 

625 

WA 

20 

10 

20 

880 

818 

93 

612 

486 

903 

903 

832 

845 

MN 

97 

10 

20 

881 

664 

613 

733 

898 

890 

834 

294 

590 

FL 

24 

10 

20 

882 

869 

871 

813 

743 

442 

154 

906 

721 

IN 

88 

10 

20 

883 

822 

796 

687 

741 

667 

176 

803 

832 

OH 

42 

10 

20 

884 

659 

420 

524 

882 

775 

721 

711 

850 

CO 

42 

10 

20 

865 

820 

771 

610 

716 

658 

483 

728 
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NE 

4 

10 

20 
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844 
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QA 

7 

10 

20 

887 

551 
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NO 

11 

10 

20 
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837 
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OH 

33 

10 

20 

889 

755 

456 

561 

868 

725 

724 

730 

836 

OH 

71 

10 

20 

890 

588 

466 

721 

871 

739 

758 

653 

871 

QA 

37 

10 

20 

891 

842 

540 

838 

793 

711 

255 

887 

81S 

OH 

1 

10 

20 

892 

722 

516 

890 

768 

511 

814 

671 

802 

MO 

19 

10 

20 

893 

823 

886 

536 

784 

648 

568 

792 

670 

SC 

37 

10 

20 

894 

756 

838 

768 

733 

624 

367 

867 

763 

IN 

6 

10 

20 

895 

896 

885 

271 

777 

714 

526 

793 

874 

OH 

31 

10 

20 

896 

623 

460 

579 

895 

841 

812 

765 

810 

OR 

18 

10 

20 

897 

688 

499 

251 

857 

907 

869 

842 

877 

OH 

88 

10 

20 

898 

787 

373 

900 

816 

597 

829 

600 

888 

WA 

47 

10 

20 

899 

727 

107 

488 

912 

912 

911 

897 

852 

TX 

101 

10 

20 

900 

805 

607 

883 

767 

723 

456 

815 

770 

MO 

4 

10 

20 

901 

876 

855 

863 

584 

606 

395 

891 

791 

• 

SC 

40 

10 

20 

902 

725 

827 

852 

762 

665 

375 

896 

797 

WY 

11 

10 

20 

903 

883 

694 

632 

830 

882 

855 

865 

344 

OH 

24 

10 

20 

904 

851 
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755 

861 
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608 

795 

NV 

3 

10 

20 
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582 
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889 

840 
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OR 

2 

10 

20 
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848 

838 
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20 
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866 
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CO 

34 

10 

20 
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20 
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815 
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799 
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20 
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892 
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Liil  of  flaMads  la  7  m  Pait  17U 

Administrative  practices  and 
piocedores.  Electric  utilities. 
Guaranteed  loan  program.  Insured  loan 
program.  Loan  programs. 

In  view  of  the  above.  SEA  pr(^>o8es  to 
amend  7  CFR  diapter  XVn  by  adding  a 
new  part  1710  to  read  as  follows: 

PART  1710-OENERALAMpPWE- 
LOAN  POLICIES  AND  PROCEDURES 
COMMON  TO  MSURED  AND 
GUARANTEED  ELECnMC  LOANS 


8iip«t 


Sw. 

17iai    ptMarv*d] 

1710^    DwfinJHnni  and  nilaa  of  conatiuctioa. 

17103-17ia49    (Reaerved] 

Subpvt  8— Types  of  Loans  and  Losn 


ITlOSO-inOM    (Reaomd] 


1710.100-1710.101    [Reserved] 

1710.102    BofTowcr  cngilrility  ror  diuneut 

typaa  of  loans. 
1710.103-17iai48    (Raaarredl 

AuduMity:  7  U.S.C  fl01-860(b):  PsbUc  Law 
99-801:  Ddagation  of  Authority  by  Um 
Secretaiy  of  A^koUara.  7  CFR  use 
Delegatioa  of  Aathcritjr  by  tha  Under 
Secretaiy  for  SouU  romnHiirity  and  Rural 
Development  7  CFR  272. 

Subpart  A— General 

}  1710.1 '(nsssrvadl 

81710.2   DaflnWonsttid  rules  of 

COOStfliCtlOO. 

(a)  Definitioaa,  For  the  purpose  of  this 
part  the  following  tenas  shall  have  the 

following  mftiininga- 

"Administrator"  aeuoB  the 
Administrator  of  REA 

APRR  means  Average  Ad^ted  Plant 
Revenue  Ratio  calculated  as  a  simple 
average  of  the  adjusted  plant  revenue 
ratios  for  1978, 1979  and  1080  as  follows: 


APRR= 


A-«-B 
C-D 


when: 

A  =  Distritmtlan  QilanQ.  wlucfa  equals  part  B, 

line  14(*)  of  REA  (am  7: 
B  xi  General  Plant,  wUdi  oqaals  part  E,  line 

M(a)afREAiatm7; 
C  '  (^Mtating  Revenue  and  Patronage 

Capital.  wUch  aquala  part  A  line  1  of 

REAfonn7;and 
D  =<  Cost  of  ftjwer.  which  eqnab  the  sum  of 

part  A  lines  2,  S.  and  4  of  REA  form  7. 
Area  Corerage  means  die  provisitm  of 
adequate  electric  service  to  the  widest 


practical  namber  of  turd  users  in  the 
borrower's  senrloe  area  during  the  life  of 
the  loan. 

Borrower  means  any  orgaidzation  that 
has  an  outstanding  loan  made  or 
guaranteed  by  REA  for  rmal 
electrification,  vt  that  Is  seeking  socn 
financing. 

Bulk  Transmission  Facilities  means 
the  transmission  fecilities  connecting 
power  supply  facilities  to  the 
subtransmission  facilities,  including 
both  the  high  and  low  voltage  sides  of 
the  transformer  used  to  connect  to  the 
sabtransmlssion  facilities,  as  well  as 
related  supendsoiy  control  and  data 
acquisition  systems. 

CoBsolidaikm  means  the  combination 
of  2  or  mora  borrower  or  nonboiTower 
organizations,  pcosuant  to  state  law, 
into  a  new  sutxessor  oiynization  that 
takes  over  the  assets  and  assames  (he 
liabilities  of  diose  organizations. 

Distribation  Borrower  means  a 
borrower  that  sells  or  Intends  to  sell 
electric  power  and  energy  at  retail  in 
rural  areas. 

Distribatioa  Polities  means  all 
electrical  lines  and  related  facilities 
beginning  at  the  consumer's  meter  base, 
and  continuing  back  to  and  including  die 
distribution  sidistation. 

DSC  means  Debt  Service  Coverage 
calculated  as: 


DSC= 


A  +  B  +  C 


where: 

A=DepreciatioB  and  Amortization  Expense, 
which  equals  part  A  line  12  of  REA  foim 
7  (distribation  IxnTowers)  or  section  A 
line  20  of  REA  fona  12a  (power  supply 


B= Interest  on  Long-tenn  Debt  wUch  eqnals 
part  A  line  15  of  REA  Form  7  or  aactkn 
A  line  22  of  REA  form  12a,  except  that 
Interest  on  Long-term  debt  shall  b* 
increased  by  V*  of  the  amount  if  any.  by 
which  the  rentals  of  Restricted  Property 
(part  M,  Line  3  of  REA  Fam  7  or  sectioa 
K.  line  4  of  REA  Form  12h]  exceeds  2 
percent  of  Total  Matgina  and  Equities 
(part  C  line  32  of  REA  Fonn  7  or  aactlon 
B,  Line  33  of  REA  Fona  12a; 

C=Patronage  Capitol  or  Margins,  wdiicfa 
equals  part  A  Una  27  of  REA  form  7  or 
section  A  lins  34  of  REA  form  12a;  and 

D = Debt  Service  BOled  (REA  +  other)  wUdi 
equals  aU  faiterest  ml  prindp*!  bffled 
during  die  calendar  year  pin*  )fc  of  the 
amovot  if  any.  by  wUch  tlw  rsntals  of 
Restricted  Property  (part  M.  line  3  of 
REA  form  7  or  aaction  K.  line  4  of  RBA 
fina  12h)  axeaeds  2  percent  of  Total 
Margins  and  Equitiea  (part  C  line  32  of 
REA  form  7  or  sectton  &  line  33  af  REA 
form  12a). 


GeitenUoB  Facilitiw  means  the 
generating  punt  and  related  Escmtles. 
including  the  buflonng  txntaiidag  the 
plant,  all  fuel  hsndling  fiscifities.  and  die 
stepup  substation  used  to  (awitert  the 
generator  voltage  to  transmission 
voltage,  as  wefl  as  related  energy 
management  (dispatching)  systems. 

Insured  Loan  means  a  loan  made 
purauant  to  section  305  of  the  RE  Act, 
and  may  include  a  direct  loan  made 
tmder  section  4  of  the  RE  Act 

Loan  means  any  loan  made  or 
guaranteed  by  REA. 

Loan  Confmcf  means  the  sgieement. 
as  amended,  supplemented,  or  restated 
from  time  to  time,  between  a  borrower 
and  REA  providing  for  loans  mads  or 
guaranteeid  pursuant  to  the  RE  AcL 

Loot  FeaBibihtjrmma  diat  the 
borrower  has  the  capability  ol  repaying 
the  loan  in  fuH  as  scheduled,  in 
accordance  with  the  terms  of  the 
mortgage,  note,  and  loan  contract 

Loan  Guarantee  means  a  loan 
guaranteed  by  REA  onder  section  306  or 
section  314  of  die  RE  Act 

Loan  Period  means  the  period  of  time 
during  which  die  fsdlides  inchided  in  a 
loan  application  will  be  oonstracted.  It 
commences  with  the  date  shown  on 
page  1  of  REA  fotm  740c.  Cost  Estimates 
and  Loan  Budget  for  Electric  Bonowers. 
The  loan  period  is  generally  2  yean  Car 
distributioo  boRowers  and.  e»xpt  in 
the  case  of  a  kian  for  new  generating 
and  associated  transaiission  Csdlities.  S 
yean  for  the  transmisskm  facilities  and 
improvements  or  replacements  of 
generation  fwoilities  of  power  supply 
borrowers.  The  loan  poiod  far  new 
generatlag  EaciUties  is  determined  on  a 
case  by  case  basis. 

Meiger  means  the  combining, 
pursuant  to  state  law,  of  borrower  or 
nonboiiewer  oiganintions  into  an 
existing  survifor  organizatioa  diat  takes 
over  the  assets  and  assumes  the 
liabilities  of  the  merged  organizations. 

Mortgage  means  any  and  all 
instruments  creating  a  lien  on  or 
secarity  faiterest  fat  the  borrower's  assets 
in  comasction  with  bans  or  guarantees 
under  die  RE  Act 

Ordinary  replacement  means 
replacing  one  or  mora  mdts  of  plant 
called  "retirement  rndts",  with  similar 
imits  when  made  netxssary  by  normal 
wear  and  tear,  damage  beyond  repair,  or 
obsolescence  of  the  ht:ilities. 

Power  Requirements  Study  (PRSJ 
means  die  thorough  study  of  a 
borrower's  electric  loads  and  the  factors 
that  afifect  those  loads  in  order  to 
determine,  as  accurately  as  practicable, 
the  borrower's  future  requirements  for 
energy  and  capacity. 
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Poww  Supply  Borrower  tttauit  u 
bomm-rr  dtst  telU  or  intends  to  m11 
electric  power  at  wholesale  to 
distribution  ot  power  supply  borrowers 
pursuant  to  RBA  wholMale  power 
contracts. 

PRR  means  Plant  Revenue  Ratio 
calculated  as: 


PRK- 


B-C 


A  m  Total  Utility  Plant  whidi  aquala  part  C. 

line  3  of  RHA  form  7; 
B  "  Operating  Revenue  and  Patronage 

Capital  which  equals  part  A.  line  1  of 

RBA  form  7;  and 
C  B  Coat  of  Power,  which  equal*  the  sum  of 

part  A.  Unas  2.  S.  and  4  ^  REA  form  7. 

PRS  Work  Plan  means  the  plan  that 
sets  forth  the  resources,  methods, 
schedules,  and  milestones  to  be  used  in 
the  preparation  and  maintenance  of  a 
power  requirements  study. 

RE  Act  means  the  Rural 
Electrification  Act  of  1936,  as  amended 
[7\JJ&.C9netseq.). 

RE  Act  Beneficiary  means  a  person, 
business,  or  other  entity  that  is  located 
in  a  rural  area  and  is  not  receiving 
adequate  central-station  electric  service, 
or  that  initially  received  central-station 
service  throu^  facilities  financed  by 
REA,  or  soooessors  to  such  entities. 

REA  means  the  Rural  Electrification 
Administration,  an  agency  of  the  United 
States  Department  of  Agriculture. 

Retirement  Unit  means  s  substantial 
unit  of  property,  which  when  retired, 
with  or  without  being  replaced,  is 
accounted  for  by  removing  its  book  cost 
from  the  plant  account 

Rural  Area  means  any  area  of  the 
United  States,  its  territories  and 
possessions  (including  sny  area  within 
the  Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  snd 
the  Republic  of  Palau)  not  included 
within  the  boundaries  of  any 
incorporated  or  unincorporated  dty, 
village  or  bcmiugh  having  a  population 
exceeding  1.50a  The  population  figure  is 
obtained  from  die  most  recent  data 
available,  such  as  from  the  Bureau  of  the 
Census  and  Rand  McNally  and 
Conpany.  For  purposes  of  the  "rural 
area"  definition,  the  character  of  an  area 
is  determined  ss  of  the  time  the  initicd 
loan  for  the  system  is  made. 

Subtransmiasion  Facilitiea  means  the 
transmission  facilities  that  connect  the 
high  voltage  side  of  the  distribution 
subsUtion  to  the  low  voltage  side  of  the 
bulk  transmission  or  generating 
facilities,  as  well  ss  related  supervisory 
control  and  data  acquisition  fadUties. 


System  Improvement  means  the 
change  or  addition  to  electric  plant 
facilities  to  improve  the  quality  of 
electric  service  or  to  increase  the 
quantity  of  electric  power  available  to 
RE  Act  beneficiaries. 

TIER  means  Times  Interest  Earned 
Ratio  calculated  as: 


TIER> 


where: 


A4-B 


A  K  Interest  on  Long-term  Debt  which  equals 
part  A.  line  15  of  RBA  form  7 
(distribution  boirowera)  or  section  A, 
line  22  of  REA  form  12a  (power  supply 
borrowers),  except  that  Interest  on  Long- 
term  debt  shall  be  increased  by  %  of  the 
amount  if  any,  by  which  the  rentals  of 
Restricted  Property  (part  M.  line  9  of 
REA  form  7  or  section  K.  line  4  of  REA 
form  12h)  exceeds  2  percent  of  Total 
Margins  and  Equities  (part  Cline  32  of 
REA  form  7  or  section  B,  line  33  of  REA 
form  12a;  and 

B>  Patronage  Capital  or  Margins,  which 
equals  part  A.  line  27  of  REA  fonn  7  or 
section  A.  line  34  of  REA  form  12a. 

Transmission  Facilities  means  all ' 
electrical  lines  and  related  facilities, 
including  certain  substations,  used  to 
connect  the  distribution  fadlities  to 
generation  facilities.  They  include  bulk 
transmission  and  subtransmission 
facilities. 

(b)  Rules  of  Construction.  Unless  the 
context  otherwise  indicates,  "includes" 
and  "including"  are  not  limiting,  and 
"or"  is  not  exclusive.  The  terms  defined 
in  paragraph  (a)  of  this  section  include 
the  plural  as  well  as  the  singular,  and 
the  singular  as  well  the  plural. 


H  171(U-1710L4t       [I 


I 


Subpart  B—TVpm  Of  Loam  Mid  Loan 
Quarantaas 


H  irioM-inaM     [i 


1 


Subpart  C— Loan  Purpoaaa  and  Baaie 


H  i7io.ioo-i7iaioi      [I 


t_i7iaia2 
Onfefenl  types  of 

(a)  General.  (1)  RBA  makes  three 
t]rpes  of  loans  or  loan  guarantees: 
insured  loans  tmder  SMtion  305  of  the 
RE  Act.  100  percent  loan  guarantees 
under  section  306  of  die  RE  Act.  and  90 
percent  guarantees  of  private-sector 
loans  pursuant  to  section  314  of  the  RE 
Act 

(2)  lids  section  sets  forUi  die  policies 
and  procedures  for  determining  which 
borrowers  are  eligible  for  diese  three 
types  of  financial  assistance,  and  the 


amount  of  an  insured  loan  request  ttuit 
is  eligible  for  an  insured  loan  or  a  90 
percent  guarantee.  Under  section  314  of 
the  RE  Act  instead  of  sccepting  a  90 
percent  guarantee  of  a  private  loan,  a 
borrower  may  use  internally  generated 
funds,  request  a  lien  accommodation  ° 
from  REA  for  a  loan  from  another 
source,  or  obtain  funds  from  other  non- 
REA  sources. 

(b)  Supplemental  financing.  Except  in 
cases  of  financial  hardship,  as 
determined  by  the  Administrator,  an 
applicant  for  an  insured  loan  must 
obtain  a  portion  of  die  total  debt 
financing  required  for  a  proposed 
project  by  means  of  a  supplemental  loan 
from  another  lender  without  an  REA 
guarantee.  REA  will  offer  an  insured 
loan  or  an  Insured  loan  and  a  90  percent 
guarantee,  pursuant  to  this  section,  for 
the  remainder  of  the  loan  requirement 

(c)  One  hundred  percent  guarantees. 
(1)  Both  distribution  and  power  supply 
borrowers  may  apply  for  a  100  percent 
loan  guarantee  imder  section  306  of  the 
RE  Act  to  finance  generation  and  bulk 
transmission  facilities. 

(2)  Borrowers  may  also  apply  for  a  100 
percent  REA  loan  guarantee  instead  of 
an  insured  loan  to  finance  all  or  a 
portion  of  distribution  and 
subtransmission  fadlities.  Such  request 
for  a  100  percent  guarantee  will  not 
affect  a  borrower's  eligibility  for  an 
insured  loan  to  finance  a  portion  of  said 
facilities  or  any  future  insured  loan  for 
other  distribution  or  subtransmission 
facilities. 

(3)  A  borrower  may  not  however, 
receive  a  100  percent  loan  guarantee  as 
a  substitute  for  a  90  percent  loan 
guarantee  to  finance  that  portion  of  un- 
insured loan  request  for  which  insured 
funds  are  unevailable  due  to  the 
reduction  in  funds  under  section  314  of 
the  RE  Act  unless  the  fiscal  year 
authority  for  00  percent  guarantees  has 
been  fully  utilised  or.  in  the  Judgment  of 
the  Admioistretor,  will  be  fully  utilized 
before  all  insured  loan  fimds  have  been 
lent  (See  paragraph  (h)(4)  of  this 
section). 

(d)  Insured  loans  and  90  percent 
guarantees.  Section  314  of  the  RE  Ad 
requires  that  the  amount  of  insured  loan 
funds  made  available  in  fiscal  years 
1991  throu^  1995  be  reduced  by  certain 
amounts  and  thst  90  percent  loan 
guarantees  be  offered  in  sn  smount 
equal  to  the  reductions.  The 
Administrator  is  required  to  administer 
the  reduction  in  insured  loan  fimds  in  a 
manner  that  will  lessen  its  adverse 
effect  Borrowers  may  accept  a  90 
percent  guarantee  or  choose  to  fund  the 
reduction  in  insured  funds  by  other 
means  as  set  forth  in  para^aph  (a)  of 
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this  section.  Insured  loans  are  normally 
reserved  for  the  financing  of  distribution 
and  subtransmission  facilities  of  both 
distribution  and  power  supply 
borrowers.  — 

(e)  Need  criteria. — (1)  General.  To 
lessen  the  adverse  effects  on  borrowers 
and  their  consumers  of  the  reduction  in 
insured  funds  provided  under  section 
314  of  die  RE  Act  the  allocation  of 
insured  funds  for  each  applicant  is 
based  on  the  borrower's  need  for  the 
insured  loan  interest  subsidy,  as 
reflected  by  the  economic  health  of  the 
borrower's  service  territory  and  the 
inherent  costs  of  providing  service  in 
that  territory. 

(2)  Criteria.  The  following  criteria  are 
used  In  determining  the  allocation  of 
insured  funds  for  each  borrower 

(i)  The  weighted  average  per  capita 
personal  income  in  the  counties  served 
by  the  borrower.  If  reliable  data  are 
available  at  a  reasonable  cost  for 
smaller  geographic  areas,  that  data  will 
be  used  instead  of  county  data. 

(ii)  The  weighted  average 
unemployment  rate  in  the  counties 
served  by  the  borrower.  The  number  of 
consumers  served  in  each  county  is  used 
as  the  weight  in  calculating  the  weighted 
average  for  criteria  in  paragraphs  (e)(2) 
(i)  and  (ii)  of  this  section. 

(iii)  Average  annual  rate  of  growth  in 
the  borrower's  total  kWh  sales  during 
the  past  5  to  10  years. 

(iv)  Rate  disparity,  measures  as  the 
percentage  difference  between  the 
borrower's  residential  rate  and  the 
average  residential  rate  in  the  state  for 
all  electric  utilities,  induding  non-REA 
financed  utilities.  If  reliable  data  are 
available  at  a  reasonable  cost  REA  will 
instead  compare  a  borrower's  rate 
against  the  average  residential  rate  for 
all  utilities  with  territories  contiguous 
with  the  borrower's. 

(v)  Rate  level  measured  by  average  . 
revenue  per  kW^  sold  by  the  borrower 
to  residential  and  farm  consumers. 

(vi)  Cost  of  power  per  kWh  purchased 
and/or  generated  by  the  borrower. 

(vii)  Total  kWh  sales  per  mile  of 
distribution  and  transmission  line, 
exduding  large  commerdal  and 
industrial  consumers  and  sales  for 
resale. 

(vili)  Dollar  amount  of  distribution 
and  transmission  plant  in  service  per 
kWhofelectridtysold. 

(3)  Power  supply  borrowers.  The  same 
criteria  are  used  to  evaluate  both 
distribution  and  power  supply 
borrowers  that  request  insured  loans  for 
distribution  and  subtransmission 
facilities.  In  the  case  of  a  power  st4>ply 
borrower,  the  values  for  its  criteria  are 
based  on  die  average  values  for  its 
uiember  distribution  systenu. 


(4)  Data  sources.  Following  are  the 
sources  of  data  used  for  the  criteria: 

(i)  Per  capita  personal  income — 
Bureau  of  Economic  Analysis. 
Department  of  Commerce. 

(U)  Unemployment  rate— Bureau  of 
Labor  Statistics.  Department  of  Labor. 
Consumers  served  per  county — REA 
PormSa 

(iii)  Total  kWh  sales— REA  BuL  1-1. 
line  67. 

(iv)  Borrower's  residential  rate — REA 
Bui  1-1,  line  69  divided  by  line  61. 
Average  residential  rate  in  the  state  for 
all  electric  utilities — Energy  Information 
Administration.  Department  of  Eneray. 

(v)  Average  revenue  per  kWh  soldto 
residential  and  farm  consumers — REA 
Bui  1-1,  line  69  divided  by  line  61. 

(vi)  Cost  of  power  per  KWh-^lEA 
Bui  1-1,  line  35  divided  by  (line  85  -t- 
86). 

(vii)  Total  kWh  sales  per  mile  of 
distribution  and  transmission  line, 
exduding  large  commercial  and 
industrial  consumers  and  sales  for 
resale— REA  Bui.  1-1.  (line  67  -63  -66) 
divided  by  (line  80  +81  4-82). 

(vlii)  Distribution  and  transmission 
plant  in  service  per  kWh  of  electricity 
sold— REA  Form  7,  (line  El4(e)  -»- 
E33(e])  divided  by  line  Rll(Total)). 

(ix)  Data  for  criteria  in  paragraphs 
(e)(4)  (i)  and  (ii)  of  this  section,  are 
based  on  the  most  recent  year  available. 
Data  for  criteria  in  paragraphs  (e)(4)  (iv) 
through  (viii)  of  this  section  are  based 
on  the  average  for  the  two  most  recent 
years  available.  For  criterion  in 
paragraph  (e)(4)(iii)  of  this  section, 
growth  in  sales  is  based  on  a  5  to  10 
year  period  ending  with  the  most  recent 
year  for  which  data  are  available. 
Average  total  kWh  sales  for  the  first 
two  years  of  the  period  and  for  the  last 
two  years  of  the  period  are  used  in 
calculating  the  average  annual  rate  of 
growth  in  sales  over  die  period. 

(5)  Use  of  estimates.  If  data  for  the 
need  criteria  are  not  available  or  are  not 
accurate,  as  determined  by  REA.  REA 
may  use  best  available  estimates  for  a 
borrower's  criteria  values. 

(f)  Ranking  of  borrowers.  The 
foUowing  method  is  used  to  rank 
borrowers  based  on  need: 

(1)  Each  distribution  and  power 
supply  borrower  eligible  for  REA 
financing  of  distribution  or 
subtransmission  fadlities  is  ranked,  in 
descending  order  of  need,  against  all 
other  such  borrowers  for  each  of  the 
eight  criteria. 

(i)  For  criteria  in  paragraphs  (e)(2)  (ii), 
(iv),  (v),  and  (viii)  of  diis  section,  die 
ranking  is  from  high  to  low  because  high 
values  for  these  criteria  indicate 
relatively  greater  need  and  low  values 
indicate  relatively  less  need. 


(ii)  For  criteria  in  paragraphs  (e)(2)  (i). 
(iii)  and  (vii)  of  this  section,  the  ranldng 
is  from  low  to  high  because  high  values 
for  these  criteria  indicate  relatively  less 
need  and  low  values  indicate  relatively 
greater  need. 

(2)  Each  borrower  is  then  ranked  in 
descending  order  of  need  based  on  the 
average  rank  of  the  borrower  for  the 
eight  criteria. 

(g)  Determination  of  Insured  loan 
proportion.  (1)  After  borrowers  are 
ranked  in  descending  order  of  need  for 
an  interest  subsidy,  the  ranked  list  is 
separated  into  10  equal  deciles 
consisting  of  about  91  borrowers  each. 

(2)  Then  each  decile  is  assigned  the 
proportion  of  insured  funds  and  90 
percent  guaranteed  funds  that  will  be 
provided  for  each  loan  request  Deciles 
reflecting  a  greater  need  for  assistance 
are  allocated  a  higher  proportion  of 
insured  funds.  The  allocation  is 
designed  so  that  the  overall  average 
proportion  of  insured  funds  and  90 
percent  guaranteed  funds  will 
approximately  equal  the  proportion  of 
insured  funds  and  90  percent  guaranteed 
funds  appropriated  for  the  fiscal  year. 

(3)  The  Administrator  will  revise  the 
allocation  of  insured  funds  and  90 
percent  guaranteed  funds  assigned  to 
each  decile  when: 

(i)  New  authorizations  of  insured 
funds  and  90  percent  guarantee 
authority  are  enacted  for  the  fiscal  year, 
or 

(ii)  It  is  necessary  to  increase  the 
allocation  of  insured  funds  during  the 
fiscal  year  in  order  to  lend  all  insured 
loan  funds  authorized  for  the  year  (See 
paragraph  (h)(2)  of  this  section). 

(4)  A  notice  will  be  published  in  the 
Federal  Register  of  any  changes  in 
aUocations  per  paragraph  (g)(3)(i)  of  this 
section.  REA  will  notify  all  affected 
borrowers  with  loan  applications 
pending  at  REA  of  any  increase  in  the 
allocation  of  insured  funds  pursuant  to 
paragraph  (g)(3)(ii)  of  this  section. 

(5)  If  die  criteria  set  forth  in  paragraph 
(e)  of  this  section  do  not  fully  reflect  a 
borrower's  need  for  assistance  due  to 
circumstances  beyond  the  borrower's 
control  such  as  in  the  case  of  recent 
severe  storm  damage  or  an  impending 
major  decline  in  load,  the  Adsoinistrator 
may  Increase  borrower's  allocation  of 
insured  funds. 

(h)  Funds  allocation  applied  to  loan 
application  inventory.  (1)  Loans  are 
considered  for  approval  in  chronological 
order,  based  on  the  dates  the 
applications  were  accepted  by  REA  as 
being  substantially  complete  with 
respect  to  all  material  elements  of  the 
application.  Each  loan  application  in  the 
inventory  is  allocated  an  insured  loan  or 
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an  Inmired  loan  and  a  90  percent 
gnarentee  baaed  on  the  proportiona 
detennlned  in  paragraph  (g)  of  thia 
aectioa. 

(2)  If  the  fiacal  year  authorization  of 
insured  fund*  would  not  be  luUy  utilized 
based  on  the  allocation  detennlned  in 
paragraph  (g)  of  this  sectka.  the 
AdmLBistrator  may  increase  a 
borrower's  allocatian  of  insured  fonds. 
This  could  arise  if  thera  ara  insuffident 
applications  in  the  inventory  or 
antic^ted  to  oome  into  the  inventory, 
or  if  there  is  insufBdent  time  to  process 
mora  appUcatiaas  to  use  iq)  all  of  the 
authorteation. 

(3)  Such  hicrease  In  allocation  wiH  be 
an  equal  percentage  increase  for  all 
loans  in  die  Inventory  yet  to  be 
approved.  The  deteraiinatian  diet  an 
increase  in  the  allocation  is  needed  wlD 
be  made  as  early  in  die  year  as 
practicable  so  that  the  increase  will  be 
shared  by  as  many  borrowers  as 
possible. 

(4)  If  in  working  through  the  inventory 
of  loan  applications,  commitments  of  90 
percent  guarantees  reech  the  fiscal  year 
authorization  level  before  all  authorized 
insured  funds  have  been  conunitted.  the 


Administrator  may  offer  some 
borrowen  a  100  percent  guarantee 
under  section  30B  of  the  RB  Act  aa  a 
substitute  for  a  90  percent  guarantee. 
Any  such  100  percent  guarantees  ¥dll  be 
offered  to  boirowers  based  on  finandal 
need  as  detefmined  in  para^eph  (f)  of 
this  section. 

(5)  If  a  borrower  is  offered  an  insured 
loan  and  the  offer  is  refused,  the  loan 
application  will  be  rescinded.  A  new 
application  may  be  submitted  at  a  later 
date  for  the  same  loan  purpoees, 
provided  jnstifteatian  acceptable  to  REA 
ig  famished. 

(i)  Updating  data.  By  no  later  than 
An^ist  81  of  each  year,  REA  will 
incorporate  the  latest  available  data  for 
the  criteria  used  in  ranking  boifoweis 
per  paragraph  (f)  of  this  section.  Notice 
will  be  given  widi  respect  to  those 
borrowers  whose  decile  rank  has 
changed  as  a  result  of  incorporating  the 
new  data.  Any  sudi  dianges  in  decile 
ranks  will  be  applied  to  all  loan 
applications  received  by  REA  after  the 
date  of  incorporating  die  new  data,  as 
well  as  to  any  pending  loan  applications 
that  were  received  by  REA  more  than  18 
months  prior  to  said  date. 


If  17ifli10*-17iai49  [ftoesrvadi 

Dated  Mtmuj  11, 1901. 
R.I.VaulDer, 

Under  Secntarffbr  Small  Community  and 
Rural  Development 

Appendix  A— FUcal  Year  lan  ADocatiaa  of 
binrad  FUads  and  n  Percent  Cnaranteee  far 
BacfaDacfls 

Notae  Thia  appendix  ia  publialied  for  _ 
information  only  and  will  not  bt  codified  in 
the  Code  of  Federal  Regulations. 
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DEPARTMENT  OP  TRANSPORTATION 


4tCPRCh.l 

[DedMl  Nd  FS-1;  Nollee  No.  #1*^ 

MNt1S7-AC00 


Cowlamlnallon  During  Traneportedon 


r  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation  (DOT). 

ACnONE  Advance  notice  of  proposed 
rulemaking  (ANFRM). 


R  Public  Law  101-50a 
"Sanitary_Food  Transportation  Act  of 
1900"  (SFTA).  requires  the  Secretary  of 
Transportation  (the  Secretary)  to  issue 
regulations  to  ensure  that  food  and  other 
consumer  products  are  not  made  unsafe 
as  a  result  of  certain  transportation 
practices.  The  purpose  of  this  notice  is 
to  request  public  comment 
OATIS:  Comments  must  be  received  on 
or  before  March  28, 1991. 
apowaim.  Copies  of  SFTA  may  be 
obtained  from  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington  DC  20402-9371  (202)  275- 
2091.  Comments  to  this  ANFRM  should 
be  addressed  to  the  Dockets  Unit, 
Research  and  Special  Programs 
Administration.  US.  Dspartneirt  of 
Transportation.  Wasldagton.  DC  20B9a 
Comments  should  identify  the  docket 
and  be  submitted,  if  poerible.  In  five 
copies.  Persons  wisUng  to  receive 
confirmation  of  receipt  of  their 
comments  should  indade  a  self- 
addressed  stamped  postcard  showing 
the  docket  number  (i.e..  Docket  FS-1). 
The  Dockets  Unit  is  located  in  Room 
8419  of  the  Nassif  Building.  400  Seventh 
Street  SW..  Washington.  DC  20500. 
Telephone:  (202)  M6-S040.  PohUc 
dockets  may  be  reviewed  between  the 
hours  of  8:30  aja.  to  5  p-m^  Monday 
through  Friday. 

raw  FURTMBR  apowaiaTiOM  contact: 
John  A.  Gale.  (202)  386-4488,  Office  of 
Hazardous  Materials  Standards  or 
Edmund  J.  Richards.  (202)  308-0656, 
Interagency  Coordinator  for  Hazardous 
Materials  Safety.  RSPA.  U.S. 
Department  of  Transportation.  400 
Seventh  Street  SW..  Washington.  DC 
2060a 


rAWY  agDWMATIOW.  On 

November  3, 1990.  the  President  signed 
the  "Sanitary  Food  Ttansportation  Act 
of  1990"  (SFTA;  Pub.  L 101-600),  which 
requires  the  Secretary  to  promulgate 
regulations  to  promote  the  safe 
transportation  of  food  products.  SFTA 


was  enacted  in  response  to 
Congressional  fiadings  that  (1) 
Amwteans  ara  entided  to  recelva  isod 
and  other  oaasaaier  products  that  era 
not  made  nnsafe  as  a  result  of 
transportation  practices;  (2)  the 
American  public  is  threatened  bf  the 
transportation  of  products  pote^ialkr 
harmful  to  consumers  in  motor  aehnaa 
and  rail  vehicles  which  are  used  to 
transport  food  and  other  consvMV 
products;  and  (3)  the  risks  pMed  hf  each 
transportation  i^actices  are 
unnecessary,  and  such  practicaa  must  be 
terminated.  Congress  expressed  concam 
relative  to  practices  including  die 
transportation  of  wastes  or  potoitially 
harmful  nonfood  products  in  the  i 
motor  vehicles  that  carry  food  | 
and  the  backhauling  of  chaatodls  or 
other  potentially  harmful  nonfood 
products  in  cargo  tanks,  rail  taak  oars 
and  tank  trucks  that  also  baul  food 
products. 

Summary 

The  following  is  a  summary  of  several 
sections  of  SFTA: 

1.  Section  4  of  SFTA  requires  te 
Secretary,  in  consultation  with  the 
Secretary  of  Agriculture,  the  Sacntary 
of  Health  and  Human  Services,  and  l£a 
Administrator  of  the  Environmental 
Protection  Agency,  to  issue  regulations 
with  respect  to  the  transportation  of 
food,  food  additives,  drugs,  devices,  and 
oosmetks,  ae  defined  in  the  Federal 
Food,  Drug,  and  Cosmetic  Act 
(hereinafter  reisired  to  collectively  as 
"Yood  products"),  in  motor  vehidaa  or 
rail  vehicles  which  are  used  to  tranapoft 
either  refuse  or  nonfood  products  that 
could  make  food  unsafe  to  the  health  of 
humans  or  animals  as  a  result  of  each 
transportation. 

2.  Section  4  of  SFTA  requires,  for 
motor  and  rail  vehicles,  cargo  taakh  rafl 
tank  cars,  and  tank  trucks,  the  tewnnrt 
of  wgnlationa  Car  (a)  Appropriate 
racoidkeeping,  klentification.  marking, 
certification  (I.e..  commimication 
standards)  or  other  means  of  vari^ing 
compliance;  (b)  appropriate 
decontamination,  removal,  dispoeal,  and 
isolation  procedures;  and  (c)  appropriate 
materials  of  construction  for  caigo 
tanks,  rail  tank  cars  and  tank  tracks, 
and  their  ancillary  equipment  ttat  haul 
food  products. 

3.  In  issuing  regulations  under  SFTA, 
die  Secretary  is  to  consider  the  axlant  to 
which  packaging  or  similar  means  of 
protecting  and  isolating  commodUies  ara 
adequate  to  minimize  or  eliminato  te 
potential  risks  of  transporting  food 
products  in  vehicles  used  for  noatfood 
products.  If  the  packagings  are  band  to 
be  adequate,  the  regulations  issued  diall 


;  apply  to  the  transportation  of  such 
packaged  products. 

4.  Section  5  of  SFTA  prohibits  tiie 
transportation  of  food  products  in  cargo 
tanks,  rail  tank  cars  and  tank  trucks  that 
ara  used  to  transport  nonfood  products 
that  would  make  food  unsafe  to  the 
health  of  humans  or  animals.  The 
Secretary  is  required  to  publish  a  list  of 
acceptable  nonfood  products  that  may 
be  transported  in  such  vehicles.  The 
regulations  also  must  provide  permanent 
Barking  of  food  grade  cargo  tanks,  rail 
lank  cars  and  tank  trucks;  restrict  the 
aee  of  such  vehicles  to  food  products 
end  listed  acceptable  nonfood  products; 
and  prohibit  any  person  from  receiving. 
except  for  lawful  disposal  purposes,  any 
food  product  or  listed  acceptable 
nonfood  product  that  has  been 
transported  in  violation  of  these 
provisions. 

5..  Section  6  of  SFTA  prohibits  die 
transportation  of  food  products  in  motor 
vehicles  and  rail  vehicles  that  are  used 
to  transport  unacceptable  nonfood 
products.  The  Secretary  is  required  to 
designate  and  publish  a  list  of 
anacceptable  nonfood  products  that 
Bey  not  be  transported  in  these 
veUcles. 

6.  Section  7  of  SFTA  requires  that, 
despite  any  decontamination,  removal, 
disposal,  or  other  isolation  procedures, 
dedicated  motor  vehicles  and  rail 
vehicles  be  used  for  the  transportation 
of  eebeetos,  in  forms  and  quantities 
determined  by  the  Secretary  to  be 
necessary,  and  other  products  that 
present  an  extreme  danger  to  the  health 
of  humans  or  animals. 

Kaquest  for  Comments 

Comments  are  requested  concerning 
possible  regulatory  options,  particularly 
with  regard  to  the  following  questions. 
To  the  maximum  extent  practicable, 
commenters  are  requested  to  quantify 
potential  benefits  and  costs  of 
regulatory  alternatives. 

J.  Communication  Standards 

Section  4(b)(1)  of  SFTA  specifies  tiiat 
the  Secretary  shall  develop  appropriate 
■tandaids,  such  as  recordkeeping. 
Identification,  marking,  or  certification. 
In  order  to  promote,  verify  and 
communicate  compliance  with  the 
regulations  issued  under  SFTA.  In 
addition,  section  5(c)(1)  of  SFTA 
specifies  that  the  Secretary  shall  require 
the  identification,  bj  a  permanent 
■erklng.  of  cargo  tanks,  rail  tank  cars 
end  tenk  trucks  that  are  authorized  to 
carry  food  products. 

A.  Wrtiat  types  of  recordkeeping, 
fctontlBcation.  marking,  certification  or 
odier  means  of  verification  are  currentiy 


7  Vd.  «.  din.  Ji  I  ¥*ninmiwf,  Fdhnvy  JO,  nn  7 


in  place  that  i 

compliance  with  die  regulations  issued 

0.  ea  vWfroeeBoe*^v'aflyf'oarrein 
reiMaBKeapB^  re^auemeiiis.  ^wffivt  ^ypvs 


related  ao  As  iiiitaaiieii  aif ooutinCfifl 

ofe^ 

trucknfBBdl 

that  are  used  in  the  curiage  of  food 


marking, 

verification  could  be  used  to 


under  SFlArfiheaUa" 
(gmwOTaDaatalla^  ayetaniibeekwrelaped 
to  tMBk  ihe  iniBepnptfttiaa^.faed 

pHy^:^M»tt  aimtlnrl^  tli^'^a^ a^nj^^^  MM^n^ff 

manifest  traGkiagMcstamjuad  byiEPA 
and  DOT?  Siauld  ttiarebe  aame 
certification  jequiitements  Mihen  used 
vehicles  are  acild? 

C  Should  dlSeresit^jgMB  of 
communlcafion  rtandarils  aPPly  to 
offiError*,  CHrrfers.  comftgnees.  -users  and 
owners 'oT'vrilScSes  -saMetft  to'SPIAf 

D.  ^Iwat.  tf  eny,  natnogB  ar 
identification  eyeteaM  «e  correndy  ueed 
to  ideai(lfy«eUiAra«ran^M«iB 
unaocaptaWe  ■s^ivd'pradadWrbi^ 
abaaaaB  ad  any  ioiHDnt>BB4dngB  vr 
iderittoatian  ispatann,  iin  aidud  maaner, 
shodd  aehialnftieiDBBked  toidarittfy 
their  acceptability  or  unaooBfitafaikttySBr 
food  products?  )Miat  would -die 
markings  costaTHow  many  vehicles 
would  be  affected? 

£.  ^milfi  An  tnrHHwnt  t^Olting  system 

be  developed.  possQ^yaimilar  to 
RSPA's  hazardous  materids  indent 
reporting  system.  taanAunkeShaeKtBiit 
of  the  perceived  problem,  the 
effectiveness  of  ^reiegidatory  program, 
and  ithe 'need  ler  aov  JegiBlBtive  or 
regulatf^  ohaageS? 

F.  Shoidda  lepoilingqcstem  be 
developed  that  wsuU  assuie  Afaat 
contaaiinated  vehioles.areBstiiaed  for 
food  ssoducta;  and  food  Aroducts 
contaarinatad  ifrom  inddasits  do  Jiot 

G.Tor  cBirier-owned  vehicles,  ihow 
should  a  carrier  not^  annfiMoriif  food 
products  the  acceptability  afa  vehicle 
for  food  products  or,  ■convenely.'how 
should  an  AfEecor  assure  ihe 
acceptability  of  the  veUcle  Tor  the 
carriage  of  Tbodprodutt^ 

H.  Whatfbrm  df notification  should 
an  offeror  give  to  a  'carrierTegarding 
whether  a  product  is  a  food  predudt  an 
acceptable  nonfaadgvoduet  aa 
unacceptable  nonfood  product  or  a 
product  requirfaig'die^ne'df  a 
"dedicate*  ^R*kW^  ^ 

L  Shoaldtfie5]an!ler<ar'Sie%4ierei,'er 
bodi.'CBrfifytallRvoBrivMefiiat  the 

tranapaetadtoanaeedaaeei«Mi<the 
regnlatiooB  isaaed  under  SFIM 

//.  Materiaila  c^'ConstaiCtion 

Section  4(b)Wflf  tfZHai 
the  Secretary  shall  establish 


A.  Ueeraraqycaipsteaki,  nlltta^ 
caak  *flr  tank  Atndts  sue  saauatigr  oned 
for  findpaaihais.iiiiiiiisnli|iiBiiista.  iii 
for  both?  How  many  such  tanks  aie 
currency  la  sWidinrttad  foedyradbct 


B.  ]Mhatit)peB<of  iBdualiy  alandnrdi 
are  currentiy  in  place  dor  die 
rnastmntieanf  na^p  tnnhn  laM  tank 
oaxa  aaditaakiBiokst^tlnanvartiaAd 
products? 

C.  Is  there  a  need  foraddittonal 
construction  standards?  If  so,  should 
they  be  more  detailed,  similar  to 'tiiose 
for  DOT  upwifinatientOMgo  <tanka.  raU 
tank  can  andlaaktraokaiisediBr 
hnaasdnaa  laiatpriak  \im4»  CFSyarts 
l%8nad  17B)7fi)iealditheBe  reguinBieatB 
addreis  amas  auoh  as  imteriids  -sf 
oenatruotian.  aurfocefiakbes,  welds, 
haaes,  intevnai  velvet,  fMHepa,  <and 
baffles? 

Q.  MKhat.  <if  «qs(,  aaatwrinln  «af 
coaatniDtiaB'BraMiifaiGa  finiehas  an  oat 
acoeptaUe  lor  ithe  Isanepertathm  dlood 
pta^iota? 

E.  MXbattwoald  halAe  coats  and 
beneras  asaaciatedMlniaaqniring 
specificatiaasifor  tarilsifarfoad 
product^  Ham  maafr^tanis  manld  kmm 
ta  be  aMdlfiad  (Or  iabea  {tDBB  f aod 
prodndt  nenvioe  lif  irach  apedficatioiB 


F.  Uanr  ^muld  caapo  tenk.  3all  itank 
car  and  tank  *i-^  *»  thifim«l?!iBiiiiiM 

vehicle,  teiflLsarand^KoaabletaidLin  80 
CFRl71iBteaaeA? 


///.  Minimum  insurance  or  Jidbilify 
requhvBieBtB 


Seotien^qMSO'of  SFTAaafluirea  4bat 
the  ^Seosata^  lOeosidBr  the  need  for 
appiopciatB  -miitimiini  JHSiirittioe  ar  cfther 
liability  jeQaitpmonts  ier  »ag  f  esean 
covered  by  SFTA.  SFTA  applies  to 
persons  that4ise,  offer  for  use.  or 
arraqgeforihe  use  oTtranttfrnrt  MBTiirles 
(Le..  mdtor  vdbddes  and  rail  cars)  for 
food  products  and  nonfood  products  and 
indhides  idfonin,  carriers,  brokers,  and 
frei^it  'f or  w  urdera,  Ixrthfbr  iiitemafional 
and  domestic  transportation.  Many 
motor laiTieisaretsuiivirily  vubjet^to 
reqairemants  for  'finaacSrf  ivspuiwlbtllty 
under  the  pravisiuus  dFWCFR'part  387. 
However,  itffl  ■aerriecs  ate  'not  uuiieinly 
subject  to  aayiniiiimarannandd 
responsibfllty  vsquireBieBtB. 

A.  Are^lafiiMiiiiialBBipc— IbttBy 
re^pihemeBts  itai  uuilly  dn  eDBctasr 
mator  tanfots  oeleqaalB  ifor  llie  dels 
addressed  by  SFTA? 


EAreAe 
such  as  red  carriers,  not  snbiectte 

fniitpnTTmnta  ^f  imdequaie 
requiraaiants? 

CWbata 
respenaiUlMrMeadeqnataforttheiiiBbB 
undar  osaeUenfiatf  What  Mi  ifae 
estimated  inewts  ie  hiiirtdaelB  taafaidD 


insurance  be  permitted? 

D.  Forsdnrlbe 
raU  caBiBB,avbatiaind«ndieiels  ef 
minimuB  i&aancisd  I 
apply  tafaMoaa,«ndb«s«ftnon  ef 
food  products  asid  fcrt^  ioiwarders, 
diet  are  sab)eCt  to  SPCAf  Should  edB^ 
insunnweibeyeiralltetlfWewi 
entities  are  involved? Can* 
that  vMai^adleanienibava  i 
fa>B  efyUbbcaiifettltytesaiaauu'lbat 
would  neat  ilfae  xeqahanaats  sf  aeotiaB 
4((4Wr 

rv.  Ust  of  Acceptable  'Nonfood  Produats 

SaCtan  :^  of  SFTA  apccfies  4faat  4he 
Secretay,  ia  wisailtfUun  with  Ifee 
SecsOtaiy^f  Agriadtape,  fceSeutftaiy 
of  Haaldi  and  Mann  Sermsea,  and  4be 
AdminidlratN'^'Aie'&rmrenraentflB 
ProteCtian  Agency,  ^  AAirii  4ii  'die 
Fedesrf  Ke^Mer  a  %»t  of '^■oceptaiUe 
nonfood  piedaot^.  ltd*  ftrt  wmM 
include  fteefoed  -pieOuute  ^tdnch  "(he 
Sec^tsy  %as 'datemined  A)  wM  Tttuce 
food  preduCto  "unsafe  te  Iheneaiuiicn 
hmmn  or  snunins  as  a  iveult  tli 
transportation  in  cargo  tanks,  rafl  iaA 
cars,  >ar  tarik  Irudks  wMcA -are  lAso  used 
to  transport  feed  prodaots. 

A.  What  ijifuduiits  Tir  "categories  of 
piodutts  Aoiddbe  inchidednn'fidBfistt 

B.  What  reference  documents  or 
guiddfines  are  currenfly  availatilelhat 
would  aid  in  the  development  of  (his 
list? 

C  Are  Ihere  aqy  duugs,  devices,  or 
cosmetics  fliat  would  make  fhe  transport 
of  food  or  food  adJWiwBB  uiiaaTeT 

D.  Many  paadufits  ate  used  SB  both 
food  jwsdiicts  and  noafoad  pssdw^ 
These  psoductoiaay  vary  jngnadfar 
just  in  their  lead  «ne  ^4.,  ipkaqifaQflic 
acid).  Shokdd  a  dintinntifla  bf  made 
betweea  audi  ftacbioti.  «Bd  Jf  aa,  haw? 

C.  llABt,ifaiqr,(cfoairiiQaial 
decontamiBattoa  and  Oeatiic  pmcodotes 
should  be  aaqntiwd  prinr  to  nateafa 
tank  truck.caqiB{taaki>r8ndtaidc(carfor 
traaeponttiS  a  foad  ^mdnolf  iBelinatee 
are  reqaaatadaa  to  thecaatcf  leadh 
procedara  and  4be  atumher  af  deaniagB 
or  decantaaifaialtoiatbat  woald  be 
necessary  on  a  yearly  basis. 

F.  SfaoaMaaHfaoe'arTiadHdt 
coilturainHltaa  Herils  be  4eve1epc#? 
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V.  List  of  Unacceptable  Nonfood 
Pnducta 

Section  e(b)  of  SFTA  requires  that  the 
Secretary  publish  a  list  of  "unacceptable 
nonfood  products".  This  list  would 
include  products  that  would  make  food 
products  unsafe  if  transported  on  the 
same  transport  vehicle  (other  than  cargo 
tanks,  rail  tank  cars  or  tank  trucks) 
either  on  the  same  trip  or  on  subsequent 
trips. 

The  Secretary  may  consider  the 
extent  to  which  packaging  or  other 
means  of  protecting  and  isolating 
products  may  be  used  to  lessen  or 
eliminate  the  potential  risks  of 
transporting  food  products  with 
unacceptable  nonfood  products  with 
regard  to  this  listing. 

A.  What  products  or  categories  of 
products  should  be  included  on  this  list? 

B.  What  reference  documents  or 
guidelines  are  currently  available  that 
would  aid  in  the  development  of  this 
Ust7 

C  What  types  of  packaging  or  other 
means  of  protecting  and  isolating 
products  would  eliminate  the  risks  of 
transporting  an  unacceptable  nonfood 
product  with  a  food  product  on  a 
transport  vehicle  on  the  same  trip  or 
subsequent  trips?  To  the  extent  ^t 
such  pankagings  or  other  means  of 
protection  represent  a  departure  from 
current  industry  practices,  comments 
are  requested  as  to  the  potential  costs 
and  bcmefits  attributable  to  regulations 
requiring  their  use. 

D.  In  the  event  of  an  incident  where  a 
motor  vehicle  or  rail  vehicle  is 
contaminated,  what  cleaning  or 
decontamination  procedures  should  be 
required  prior  to  the  vehicle  being 
allowed  to  be  used  to  transport  food 
products? 

E.  Are  there  any  drugs,  devices,  or 
cosmetics  that  would  make  the  transport 
of  food  or  food  additives  unsafe? 

VI.  Dedicated  vehicles 

Section  7  of  SFTA  requires  the 
Secretary  to  publish  a  list  of  products 
that  require  the  use  of  "dedicated 
vehicles".  This  list  is  to  include 
asbestos,  in  forms  and  quantities 
determined  by  the  Secretary  to  be 
necessary,  and  products  that  present  an 
extreme  danger  to  human  or  animal 
health  despite  any  decontamination, 
removal,  disposal,  packaging  or 
isolation  procedures.  The  vehicles  that 
carry  such  products  may  carry  only 
asbestos,  refuse  or  other  extremely 
dangerous  products  for  the  Ufe  of  the 
vehicle. 

A.  What  products  or  categories  of 
products  should  be  included  on  this  list? 


B.  What  reference  documents  or 
guidelines  are  currently  available  that 
would  aid  in  the  development  of  this 
Ust? 

C.  Should  the  regulations  address  the 
"forms  and  quantities"  of  products, 
other  than  asbestos,  which  present  an 
extreme  danger  to  human  or  animal 
health? 

D.  Should  dedicated  vehicles  be 
allowed  to  carry  nonfood  products  other 
than  refuse,  asbestos,  and  extremely 
hazardous  products? 

E.  What  are  the  estimated  costs  and 
benefits  of  "dedicating"  a  vehicle  to  this 
type  of  service?  How  many  vehicles 
might  be  affected? 

VII  Waivers 

Section  8  of  SFTA  allows  the 
Secretary,  in  consultation  with  the 
Secretary  of  Agriculture,  the  Secretary 
of  Health  and  Human  Services,  and  the 
Administrator  of  the  Environmental 
Protection  Agency  to  waive,  in  whole  or 
in  part,  the  requirements  of  SFTA  or  the 
regulations  issued  under  the  SFTA.  The 
Secretary  is  allowed  to  grant  a  waiver  if 
it  is  determined  that  the  waiver  would 
not  result  in  the  transportation  of  food 
products  that  would  be  unsafe  to  human 
or  animal  health  and  is  not  otherwise 
contrary  to  the  public  interest  or  SFTA. 
As  noted  before,  SFTA  applies  to 
persons  that  use,  offer  for  use,  or 
arrange  for  the  use  of  transport  vehicles 
(i.e.,  motor  vehicles  and  rail  cars)  for 
food  products  and  nonfood  products  and 
would  include  offerors,  carriers,  brokers, 
and  freight  forwarders,  both  for 
international  and  domestic 
transportation.  In  addition,  SFTA 
affiles  to  intrastate  and  interstate 
transportation. 

A.  What  if  any,  types  of  products, 
practices  or  industries  shoiild  be  granted 
a  waiver,  in  whole  or  in  part,  from  the 
regulations  that  will  be  issued  under  the 
SFTA?  Examples  of  such  practices  or 
industries  that  might  be  granted  a 
waiver  are: 

— ^The  use  of  pesticides  and  fumlgants  in 
accordance  with  applicable  federal 
standards. 

—The  transportation  of  those  products 
that  are  packaged  and  intended  for 
consumer  use. 

— ^The  transportation  of  outdated  food 
products  and  the  packaging  used  for 
the  transportation  of  food  products. 

— Farmers,  light  weight  vehicles  or 
movements  from  a  field  to  a 
warehouse  or  to  a  storage  area. 

B.  What  are  the  potential  benefits 
associated  with  granting  waivers?  What 
are  the  potential  costs  if  waivers  are  not 
granted? 


VIII.  Other  Related  Issues 

A.  Should  DOT  consider  requiring  a 
dedicated  fleet  of  vehicles  to  transport 
food  products?  If  so,  what  size  of  fleet 
would  be  necessary  and  what  would  be 
the  cost  associated  with  such  a 
requirement? 

B.  Although  SFTA  applies  only  to  the 
transportation  of  food  products  by 
motor  or  rail  vehicles,  food  products  that 
are  transported  by  aircraft  or  vessels 
that  interline  with  motor  carriers  or  rail 
carriers  may  be  affected  by  the 
regulations  issued  under  the  SFTA. 
Therefore,  comments  are  requested  on 
what  would  be  an  effective  way  of 
assuring  that  such  shipments  comply 
with  the  regulations  issued  under  SFTA? 

C  Comments  are  requested  from 
persons  who  have  personal  knowledge 
of  an  incident  of  food  product 
contamination  in  transportation.  Such 
commenters  should  submit  information 
on  the  incident  (e.g.,  products  involved, 
how  the  contamination  occurred)  with 
any  estimates  as  to  the  costs  associated 
with  the  incident 

D.  SFTA  anticipates  vigorous 
enforcement  of  the  Act  and  compatible 
State  laws  and  regulations.  Comments 
are  requested  on  enforcement  activities 
related  to  compliance. 

Administrative  Notices 

A.  Executive  Order  12291 

The  effect  of  this  advance  notice  of 
proposed  rulemaking  does  not  meet  the 
criteria  specified  in  section  1(b)  of 
Executive  Order  12291  and  is,  therefore, 
not  a  major  rule,  but  is  a  significant  rule 
under  the  regulatory  procedures  of  the 
Department  of  Transportation  (44  FR 
11034).  This  advance  notice  of  proposed 
rulemaking  does  not  require  a 
Regulatory  Impact  Analysis,  or  an 
environmental  assessment  or  impact 
statement  under  the  National 
Environmental  Policy  Act  (42  FR  4321  et 
seq.).  A  preliminary  regulatory 
evaluation  will  be  prepared  based  on 
comments  to  this  advance  notice  of 
rulemaking. 

B.  Executive  Order  12612 

This  advance  notice  of  proposed 
rulemaking  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612  and. 
based  on  the  information  available  at 
this  time.  RSPA  does  not  believe  that 
this  advance  notice  of  proposed 
rulemaking  would  have  siifficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 
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C  Impact  on  Small  Entities 


Based  on  limited  information 
concerning  size  and  nature  of  entities 
likely  affected,  this  advance  notice  of 
proposed  rulemaking  will  not  if 
promulgated,  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
under  criteria  of  the  Regulatory 
Flexibility  Act  This  is  subject  to 
modification  as  a  result  of  a  review  of 
comments  received  in  response  to  this 
advance  notice  of  proposed  rulemaking. 

Issued  in  Washingtoa  DC  on  February  14, 
1991.  under  authority  delegated  in  49  CFR 
1.53(i). 
Alan  L  Roberts. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  91-4031  Filed  2-19-91;  8:4S  am] 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1989 
SUPPLEMENT:  Revised  January  1,  1990 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool,, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEIWERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Oftke  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-9325. 


Superintendent  of  Documents  Publication  Order  Fonn 

Order  Processing  Code:  *6788 


r  -  -M 


w  ^  ^. 


m^dM 


DYES 


Charge  your  order. 

Ifaonfl  

To  fax  your  order*  and  InquMoa.  202-275-0019 


^  please  send  me  the  following  indicated  publication: 


.copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 


S/N  069-000-00020-7  at  $12.00  each. 

copies  of  the  1990  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-000-00025-8  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  8/90.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

2. 


(Company  or  personal  namel 
(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 

<  J  .    . r- 

(Daytime  phone  including  area  code) 


3.  Please  choose  method  of  payment: 
LJ  Check  payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account    I    I    I    I    I    I    I    l-fH 
LJ  VISA  or  MasteiCard  Account 

II I  I  I  I  I rm 

___ , ; — , , — ,  Thamk  yarn  i»r  ymw  0rdtrf 

(Credit  card  expiration  date) 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9325 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
genera)  apptlcabin^  and  legal  effect,  most 
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U.&a  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  SuperinterKJent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Parts  1806, 1807, 1900. 1944, 
1951, 1955, 1956, 1965 

Servicing  and  Collections;  Providing 
Real  Estate  Tax  and  Property 
insurance  Escrow  Services  for 
Monthly  Payment  Rural  Housing 
Borrowers 

AGCNCV:  Farmers  Home  Administration. 
USDA. 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
Single  Family  Housing  servicing  and 
collections  regulation  to  be  consistent 
with  the  Agency's  current  definition  of 
"delinquency."  The  intended  effect  of 
this  action  is  to  provide  uniformity 
within  FmHA  when  servicing  a 
delinquent  account.  The  Agency  is  also 
chan^ng  the  title  of  Form  FmHA  1951- 
37.  "Additional  Payment  Agreement"  to 
'Delinquency  Workout  Agreement" 
This  action  is  necessary  so  the  Agency 
can  conform  with  conventional  lenders 
who  use  a  "workout  agreement"  for 
delinquent  borrowers.  The  Agency  is 
requiring  borrowers  who  bring  cash 
payments  to  the  county  office  to  be 
charged  a  money  order  fee.  If  the  fee  is 
not  paid,  the  money  order  fee  will  be 
deducted  from  the  payment  Further 
guidance  is  aisp  being  given  on  servicing 
the  account  of  annual  payment 
borrowers  in  addition  to  the  housing 
account  of  a  borrower  who  is  also 
indebted  for  Farmer  Program  loan(8] 
which  are  being  liquidated.  FmHA  is 
also  amending  several  sections  of  its 
sectirity  servicing  regulation,  one  of  the 
major  revisions  being  the  agency's 
policy  on  release  of  liability.  This  action 
will  also  amend  administrative 
instructions  to  several  CFR  Parts.  This 
action  is  necessary  to  enable  FmHA  to 


provide  the  capability  to  escrow  for  real 
estate  taxes  and  property  insurance  for 
monthly  payment  rural  housing 
borrowers.  A 1967  amendment  to  the 
Housing  Act  of  1948  requires  FmHA  to 
escrow  for  real  estate  taxes  and 
property  insurance,  which  should 
enhance  the  propsects  of  FmHA  rural 
housing  borrowers  becoming  successful 
homeowners. 

EFFECTIVE  DATE:  March  25. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jean  F.  Leavitt  Senior  Loan  Specialist 
Single  Family  Housing  Servicing  and 
Property  Management  Division,  Farmers 
Home  Administration,  USOA.  South 
Agriculture  Building,  room  5309, 
Washington.  DC  20250,  telephone:  (202) 
382-1452. 

SUPPLEMENTARY  MFORMATION:  This 
final  rulemaking  action  has  been 
reviewed  under  USDA  procedures 
estabUshed  in  Departmental  Regiilation 
1512-1  which  inq>lement8  Executive 
Order  12291.  and  has  been  classified  as 
"normiajor."  It  will  not  result  in  an 
aimual  effect  on  the  economy  of  $100 
million  or  more.  There  will  be  no 
significant  increase  in  cost  or  prices  fat 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions. 
Furthermore,  there  will  be  no  adverse 
effects  on  competition,  employment 
investment,  productivity,  innovation,  or 
the  ability  of  United  States  based 
enterjHises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Backgrotmd/liifonnatkMi 

On  September  28. 1989  (54  FR  39742), 
Farmers  Home  Administration 
published  a  proposed  rule  on  providing 
real  estate  tax  and  property  insurance 
escrow  services  for  monthly  payment 
rural  housing  borrowers  and  revising  its 
account  and  security  servicing 
regulations  and  instructions.  Farmers 
Home  Administration  now  publishes 
these  proposed  revisions  for  final  rule. 
Farmers  Home  Administration  [FmHA) 
was  mandated  by  Congress  under  the 
1987  Amendment  to  the  Housing  Act  of 
1949  to  provide  escrow  services  to  pay 
taxes  and  insurance  for  SFH  borrowers. 
Borrowers  being  phased  into  escrow 
will  be  notified  by  letter  at  least  90  days 
prior  to  initiating  escrowing.  In  an  effort 
to  implement  escrow  services,  FmHA 
initiated  a  pilot  project  for  the  State  of 


Wisconsin.  A  private  sector  contractor 
was  selected  to  develop  the  billing, 
escrow,  and  accounting  services  for 
Wisconsin's  SFH  loan  portfolio. 
However,  in  March  1990,  the  contract 
was  terminated  for  the  Government's 
convenience  because  of  problems 
encountered  in  developing  an 
accounting  system  which  would  be 
compatible  with  FmHA's  existing 
system.  The  Agency  is  presently 
exploring  other  options  for  obtaining 
escrow  capability. 

The  following  are  the  major  revisions, 
pertaining  to  escrow,  incorporated  in 
this  rulemaking  action: 

1.  Section  1806.6  will  provide  that 
force  placed  insurance  will  be  obtained 
for  borrowers  required  to  escrow,  if  the 
borrower  fails  to  provide  acceptable 
insurance.  Existing  borrowers  required 
to  escrow  will  be  notified  by  letter  at 
least  90  days  prior  to  initiating 
escrowing  for  hazard  insurance. 
Borrowers  being  phased  into  escrow 
will  be  given  30  days  to  obtain  coverage. 

2.  Section  1806.25(c)(4)  states  existing 
borrowers  required  to  escrow  will  be 
notified  by  letter  90  days  prior  to 
initiating  escrowing  for  flood  insiuance. 

3.  Section  1806.28  states  that  for 
borrowers  required  to  escrow  for  flood 
insurance,  the  premium  will  be  paid 
through  an  advance  if  the  escrow 
account  contains  insuificient  funds. 

4.  Section  1807.2(f)(3)  provides  that 
escrow  funds  will  be  prorated  between 
buyer  and  seller  at  the  time  of  closing. 
Also,  when  an  assimiption  is  closed,  an 
amount  equal  to  the  transferor's  share  of 
the  prorated  taxes  will  be  transferred  to 
the  transferee's  escrow  account  if  the 
transferee  is  required  to  escrow. 

5.  Section  1951.313(1)  provides  that 
FmHA  win  pay  the  property  taxes  and 
insurance,  if  they  become  due.  and 
charge  it  to  the  loan  account  for  a 
borrower  on  a  moratorium,  who  is 
required  to  escrow.  FmHA  can  pay  the 
property  taxes  and  insurance  of 
borrowers  on  a  moratorium  who  are  not 
required  to  escrow,  if  the  borrower  is 
unable  to  pay  the  taxes  and  insurance 
premium.  At  the  end  of  the  moratorium 
period,  not  to  exceed  2  years,  the 
account  (including  taxes  and  insurance    ' 
costs  which  were  paid  by  FmHA],  can 

be  reamcHiized  for  the  remainder  of  the 
term  of  the  loan.  This  provides  the 
borrower  with  the  maximum  opportunity 
to  become  successful. 
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0.  Section  1981.ai4(a)(e)  allows  the 
account  to  be  reamortized  when  real 
eetate  taxes  for  one  or  more  years  and/ 
or  an  insurance  premium  for  one  year  is 
vouchered  and  the  borrower  is  not  able 

-  to  repay  the  advance  within  the  number 
of  years  represented  by  the  taxes,  when 
initially  establishing  a  borrower  on 
escrow.  Nonprogram  (NP)  accounts  will 
only  be  reamortlzed  in  this  instance  if 
the  borrower  is  an  owner/occupant 
FmHA  will  pay  the  taxes  and/or 
insurance  of  an  NP  borrower  who  is  an 
investor/ nonoccupant  if  the  borrower  is 
unwilling  or  unable  to  pay  the  taxes 
and/or  insurance.  If  paid  by  FmHA.  it 
will  be  charged  to  the  loan  account  as 
an  unamortized  advance. 

7.  Section  1955.5(e)  provides  that  any 
funds  in  a  borrower's  escrow  account 
will  not  be  refunded  if  the  account  is 
liquidated  by  voluntary  conveyance  or 
foreclosure. 

&  Section  1965.105  provides  that  if  a 
borrower  becomes  delinquent  on  his/her 
real  estate  taxes,  FmHA  will  notify  the 
borrower  using  FmHA  Guide  Letter 
1965-C-l.  If  the  taxes  are  not  paid 
within  30  days  FmHA  will  voucher  for 
the  taxes  and  charge  the  expense  to  the 
borrower's  account  Because  the  guide 
letter  is  not  published  in  the  Fadmd 
Ragistar,  anyone  desiring  a  copy  should 
contact  FmHA  at  the  address  and  phone 
number  shown  under  the  heading  "ton 

PWITNIR  WgOWMATKHI  CONTACT'. 

Existing  borrowers  required  to  escrow 
will  be  notified  by  letter  90  days  prior  to 
initiating  escrowing  for  taxes. 

The  Agency  has  suffered  substantial 
losses  because  of  delinquent  real  estate 
taxes  accumulating  on  security  property. 
In  many  cases,  accumulated  delinquent 
real  estate  taxes  which  have  prior  lien 
status,  added  to  the  unpaid  principal 
and  interest  on  a  loan.  substantiaUy 
exceed  the  value  of  the  security,  thus 
creating  for  FmHA  an  unfavorable  debt- 
to-secuhty  value  ratio.  For  this  reason, 
FmHA  has  made  a  policy  decision  to 
pay  all  delinquent  taxes  in  order  to 
protect  FmJ-IA  against  these  losses  and 
require  borrowers  to  catch  up  on  their 
neglected  tax  obligation. 

9.  Section  19e5.105(e)  provides  that 
FmHA  will  pay  the  same  rate  of  interest 
on  escrowed  funds  as  is  required  to  be 
paid  on  escrowed  funds  held  by  other 
lenders  in  any  State  where  State  law 
requires  payment  of  interest  on 
escrowed  funds. 

Other  major  issues  which  are 
incorporated  in  this  rulemaking  are  as 
follows: 

1.  Section  1951.301  clarifies  that  the 
requirements  of  subpart  G  of  part  1951 
do  not  apply  if  the  decision  has  been 
made  to  liquidate  the  farmer  program 
loan(s)  of  B  borrower  who  also  has  an 


RH  loan(s).  if  the  dwelling  was  used  as 
security  for  the  farm  loan(s).  Except 
that  the  RH  loan  account  will  be 
considered  for  interest  credit  and/or 
moratorium  at  the  time  servicing  options 
are  being  considered  for  the  FPToan(s) 
prior  to  acceleration. 

2.  Section  1951.309  provides  that 
borrowers  who  bring  cash  payments  to 
the  county  office  ivill  be  charged  a 
money  order  fee.  If  the  fee  is  not  paid, 
the  money  order  fee  will  be  deducted 
from  the  payment 

3.  Section  1951.312  provides  that  when 
foreclosure  is  recommended  on 
borrowers  with  a  monthly  payment  plan, 
including  annual  payment  borrowers 
converted  to  monthly,  for  failure  to 
make  scheduled  FmHA  payments,  the 
account  will  not  be  accelerated  unless 
at  least  3  payments  are  past  due;  except 
that  if  the  borrower  is  unable  or 
unwilling  to  bring  and  keep  the  account 
current  foreclosure  can  be 
recommended  when  the  account 
remains  2  payments  past  due  for  at  least 
3  consecutive  months.  For  annual 
payment  borrowers,  the  account  will  not 
be  accelerated  until  at  least  one  annual 
payment  (or  a  portion  thereof  which  is 
at  least  V4  of  the  annual  payment]  is  90 
days  past  due  and  arrangements  have 
not  been  made  to  bring  the  accotmt 
current  This  section  is  also  revised  to 
provide  that  when  a  borrower  becomes 
30  days  or  more  past  due,  under  the 
terms  or  conditions  of  a  delinquency 
workout  agreement  (DWA).  the 
agreement  becomes  null  and  void.  A 
borrower  who  misses  a  scheduled 
payment  and  has  made  payments  as 
agreed  for  3  months  or  less  «vlll  be 
advised  that  if  the  account  is  not 
brought  current  action  may  be  taken  to 
liquidate  the  account  without  further 
servicing  actions.  A  borrower  who 
misses  a  scheduled  payment  and  has 
made  payments  as  agreed  for  more  than 
3  months  will  be  serviced  as  thouj^  it  is 
an  initial  delinquency. 

4.  Section  1951.312(a)  is  completely 
revised  to  provide  that  the  servicing 
contacts/guide  letters  detailed  in  this 
section  are  not  applicable  for  borrowers 
who  have  abandoned  the  security 
property.  These  borrowers  do  not 
qualify  for  interest  credits,  moratorium 
or  delinquency  workout  agreement 
When  the  account  becomes  delinquent 
FmHA  ¥rill  request  the  borrower  to 
bring  the  account  current  make 
arrangements  to  bring  the  account 
current  or  sell  the  house.  If  the  account 
is  not  brought  current  or  evidence  is  not 
provided  that  action  has  been  taken  to 
sell  the  house,  the  account  may  be 
accelerated  without  further  servicing. 
The  current  regulations  do  not  provide 
any  guidance  on  how  to  service  this  type 


of  account  As  a  result  many  county 
office  personnel  spend  an  unnecessary 
amount  of  time  servicing  these  loans. 
FmHA's  intent  is  to  assist  all  borrowers 
in  becoming  successful  homeowners.  If 
the  FmHA  security  is  abandoned  the 
Agency  does  not  have  an  obligation  to 
service  the  account  in  the  same  manner 
as  a  borrower  who  resides  in  the 
security  property  and  whose 
homeownership  may  be  jeopardized  if 
FmHA  is  not  able  to  provide  assistance 
in  the  form  of  interest  credits, 
moratorium  or  delinquency  workout 
agreement 

5.  Section  1951.31 4(8)(8)  clarifies  that 
the  account  of  an  RH  borrower  may  be 
reamortized  in  connection  with  a  farmer 
program  servicing  option  if  the  borrower 
is  indebted  for  both  RH  and  farmer 
program  loans. 

e.  Section  1951.314(a)(9)  allows  the 
reamortization  of  an  account  which  has 
been  reinstated  after  being  accelerated. 

7.  Section  1951.314(a)(10)  provides  for 
reamortization  of  an  unsatisfied  account 
balance  which  is  rescheduled  after  the 
sale  of  security  property. 

&  Exhibit  A  to  part  1951,  subpart  S. 
attachments  3, 5, 7  and  9  clarify  that  the 
housing  loan  could  also  be  accelerated 
even  if  the  housing  account  is  current  if 
the  dwelling  was  used  to  secure  the 
farm  loan(s). 

9.  Exhibit  A  to  part  1951.  subpart  S, 
attachments  2  and  3  provide  that  if  the 
borrower  is  indebted  for  an  SFH  loan,  in 
some  cases,  interest  credits  may  be 
granted  to  reduce  the  house  payment  or 
the  payments  may  be  suspended  for  a 
period  of  time  (moratorium)  and  made 
up  later. 

m  Section  1955.15(d)(2)(iv)  provides 
that  if  the  borrower  is  in  default  on  his 
farm  loan(s),  the  SFH  account  must  have 
been  considered  for  interest  credit  and/ 
or  moratorium  at  the  time  servicing 
options  are  being  considered  for  the  FP 
loan(s)  prior  to  acceleration. 

11.  Section  I95e.56(a)(2)(i)  permits 
County  Supervisors  to  approve 
compromise,  adjustment  cancellation  or 
chargeoff  of  SFH  program  debts, 
regardless  of  the  amount  Approval 
authority  for  any  type  of  debt  settiement 
action  has  not  previously  been  given  to 
staff  below  the  level  of  State  Director. 
County  Supervisors  have,  however,.for 
many  years  been  authorized  to  make 
determinations  on  whether  Single 
Family  Housing  (SFH)  progrtun 
borrowers  who  conveyed  their  property 
to  FmHA  or  sold  it  for  less  than  their 
FmHA  debt  are  to  be  released  from 
liability;  and  if  so,  to  execute  the  release 
&x>m  liabilify.  Until  passage  of  the 
Housing  and  Community  Development 
Act  of  1987.  the  Housing  Act  of  1949,  as 
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amended,  provided  that  borrowers 
would  be  released  from  liability  for  any 
difference  between  security  value  and 
indebtedness  upon  liquidation  if  they 
had  cooperated  in  good  faith, 
satisfactorily  maintained  the  security, 
and  fulfilled  the  loan  covenants  to  the 
best  of  their  ability.  Since  the  1887 
amendment  section  510(c)  of  the 
Housing  Act  permits  the  Secretary  to 
"compromise,  adjust  reduce  or  chcurge- 
off  claims  *  *  *  as  circumstances  may 
require  •  *  *  ",  which  allows  FmHA  to 
exact  greater  financial  accountability 
frt>m  the  borrower  toward  their  loan 
obligation,  and  where  a  financial 
statement  shows  the  borrower  has 
sufficient  assets,  to  pursue  collection  of 
any  deficiency  resulting  bom  the 
difference  in  security  value  and 
indebtedness. 

The  proposed  rule  gave  County 
Supervisors  the  authority  to  approve 
cancellations  or  chargeoff s  of  SFH 
debts,  regardless  of  ttie  amount  The 
proposal  also  provided  that  an  offer  to 
compromise  or  adjust  a  SFH  debt  must 
be  approved  by  the  State  Director.  After 
further  consideration  the  Agency 
realized  it  was  making  it  easier  to 
cancel  or  chargeoff  a  SFH  debt  than 
establishing  a  repayment  schedule  for 
the  account  balance.  Since  there  may  be 
more  situations  involving  debt 
setUements  because  borrowers  will  not 
be  released  from  liability,  the  Agency  is 
electing  to  give  County  Supervisors 
authority  to  approve  SFH  program 
compromise,  adjustment  cancellation  or 
chargeoff  to  avoid  increasing  State 
Office  workload. 

12.  Section  1965.28(c)(2)  clarifies  tiiat 
if  the  nonfarm  property  secures  only  an 
SFH  loan(s)  it  will  not  be  liquidated 
unless  die  appropriate  provisions  of 
subpart  G  of  part  1951  of  this  chapter 
have  been  met  including  the  offering  of 
interest  credit  assistance  and/or 
moratorium,  if  eligible. 

13.  Section  19e5.125(a)  is  revised  to 
remove  the  requirement  that  County 
Supervisors  advise  the  borrower  if  there 
appears  to  be  any  equity  in  the  property. 
In  the  past  when  the  decision  was  made 
to  liquidate  an  account  borrowers  were 
encouraged  to  voluntarily  convey  their 
property  to  FmHA  to  avoid  foreclosure, 
and,  in  spite  of  statements  by  FmHA 
personnel  about  the  possible  benefits 
from  selling  the  property  themselves, 
borrowers  were  often  tmaware  of  any 
equity  they  may  have  had  in  the  security 
property.  FmHA  is  now  encouraging  all 
borrowers  who  are  under  threat  of 
liquidation,  whether  or  not  they  have 
equity,  to  sell  their  property  for  market 
value  and  will  only  accept  a  deed  in  lieu 
of  foreclosure  (voluntary  conveyance)  if 


it  is  in  the  best  interest  of  the 
Government. 

14.  Section  1965.125(a)(2)  restricU  the 
payment  of  a  broker's  commission  on  a 
sale  when  the  FmHA  debt  and 
authwized  expenses  exceed  maricet 
value  and  the  sale  is  to  the  broker, 
broker's  salesperson(s),  persons  living  in 
his/her  or  salespersonis]  immediate 
household  or  to  legal  entities  in  which 
the  broker  or  S€Je8person(8]  have  an 
interest  if  the  sale  involves  FmHA 
credit 

If  credit  is  not  being  extended  in  these 
instances  (a  cash  sale),  a  commission 
will  be  allowed  or  paid. 

Programs  affected  The  programs  are 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  under. 

10.404    Emergency  Loans 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.410  Lx)w  Income  Housing  Loans 

10.411  Rural  Housing  Site  Loans 
10.417    Very  Low-Income  Housing  Repair 

Loans  and  Grants 

Intergovernmental  consultation:  For 
the  reasons  set  forth  in  the  Final  Rule 
related  Notice(s)  to  7  CFR  part  3015, 
subpart  V,  the  programs  contained  in 
10.404  Emergency  Loans,  10.406  Farm 
Operating  Loans,  10.407  Farm 
Ownership  Loans,  10.410  Low  Income 
Housing  Loans  and  10.417  Very  Low- 
Income  Housing  Repair  Loans  and 
Grants  are  excluded  &t>m  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  CFDA  number 
10.411  is  subject  to  the  provisions  of 
Executive  Order  12372. 

Environmental  impact  statement  This 
document  has  been  reviewed  in 
accordance  witii  7  CFR  Part  1940. 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  ^at  this 
action  does  not  constitute  a  major 
Federal  action  significanUy  affi^ting  the 
quality  of  die  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1989,  Public 
Law  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  reqtiirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  801- 
812).  The  undersigned  has  determined 
and  certified  by  signature  of  this 
document  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
since  this  rulemaking  action  does  not 
direcdv  involve  small  entities  nor  does 
it  add /remove  any  authorities  which 
would  effect  small  entities. 


Discunknof 

PioposadRute 

The  proposed  role  published  in  die 
Fedwd  Ragistar  (54  FR  38742)  on 
September  28, 1980,  provided  for  a  60- 
day  comment  period.  Five  comments 
were  received  during  the  comment 
period.  Of  die  five  comments,  one  was 
fitim  an  FmHA  field  office  employee  and 
four  were  from  sources  outside  FmHA. 
The  summary  of  the  comments  received 
are  presented  here  as  follows: 

1.  One  commentor  is  concerned  that 
there  was  no  information  on  die 
capacity  and  obligations  of  the  escrow 
servicer  selected  for  the  Wisconsin  pilot. 
The  pilot  project  to  develop  a  billing, 
escrow,  and  accounting  system  for  the 
State  of  Wisconsin  was  terminated  in 
March  1990,  therefore,  no  information  is 
necessary.  FmHA  may  or  may  not  elect 
to  use  the  services  of  a  contractor  in 
connection  virith  escrow.  If  a  new 
contract  is  issued  the  services  of  the 
contractor  will  be  obtained  in 
accordance  with  Government  Federal 
Acquisition  Regulations  (FAR),  subject 
to  fidelity  and  performance  bond 
requirements.  Borrowers  can  be  assured 
that  their  escrow  funds  will  be  protected 
and  the  taxes  and  insurance  will  be  paid 
when  due. 

2.  One  major  concern  of  several  of  the 
commentors  is  the  omission  in  the 
Federal  Register  Document  of  significant 
loan  servicing  actions  required  by 
Farmers  Home  Administration,  llie 
regulation  published  in  the  Federal 
Register  omits  internal  agency 
administrative  issues  while  the  FmHA 
Instruction,  the  procedure  used  by  field 
offices  (available  to  the  public  upon 
request),  provides  detailed  instruction 
for  administering  the  appropriate 
program  area.  The  field  offices  are 
required  to  service  accoimts  within 
required  timeframes  and  send  a  series  of 
guide  letters  to  problem  borrowers.  The 
Agency  did  not  intend  to  publish  a 
regulation  which  would  omit  or  evade 
issues  which  are  subject  to  public 
comment  or  would  be  of  interest  to  the 
public.  Any  substantive  changes  in  the 
regulation  will  continue  to  be  published 
in  the  Federal  Register.  In  the  past 
FmHA  program  r^ulations  and  FmHA 
Instructions  distributed  to  field  staffs  as 
operating  procedures  have  been 
identical.  The  Agency  has  adopted  a 
policy  of  publisMng  regulations  which 
set  forth  anything  which  confers  an 
entidement  or  b«iefit  or  imposes  an 
obligation  on  the  public.  Internal 
management  and  implementation 
procedures  will  be  included  in  FmHA 
Instructions  distributed  to  FmHA  staffs. 
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FmHA  Instructions  are  available  to 
interested  parties  upon  request.  (See 
i  1951.321  and  i  1965.139  of  this  rule.) 

3.  One  commenter  questions  who  will 
benefit  from  the  interest  which  will 
accrue  on  the  escrow  funds.  The  escrow 
pilot  was  structured  so  the  contractor 
would  invest  the  escrowed  funds,  with 
the  income  offsetting  the  contract  cost. 
The  Cranston-Gonzalez  National 
Affordable  Housing  Act  signed 
November  28, 1990,  requires  FmHA  to 
"pay  the  same  rate  of  interest  on 
escrowed  funds  held  by  other  lenders  in 
any  State  where  State  law  requires 
payment  of  interest  on  escrowed  funds." 
In  states  where  FmHA  pays  interest  on 
escrowed  funds  the  borrower  will 
receive  the  interest 

4.  One  commentor  was  concerned  that 
very  low  income  borrowen  cannot 
make  monthly  payments  on  their  taxe^ 
and  insurance.  The  commentor  stated  in 
many  cases,  these  individuals  must 
depend  on  tax  refunds,  a  Christmas 
bonus  or  gift  and  other  nondependable 
income  to  pay  these  expenses.  We  agree 
that  including  the  payment  of  taxes  and 
insurance  with  the  monthly  payment 
may  be  a  financial  hardship  for  some 
borrowen  initially.  However,  a 
borrower  should  not  be  relying  on 
nondependable  income  to  pay  basic 
homeownership  obligations.  Escrow  is 
being  implemented  to  ease  the  burden  of 
borrowen  having  to  make  a  lump  sum 
payment  for  these  obligations.  Two 
commenton  are  concerned  that 
borrowen  be  protected  from  escro«ving 
an  excessive  amount  to  cover  the  taxes 
and  insurance  or  not  paying  a  sufficient 
amount  to  cover  the  taxes  because  of  a 
tax  increase.  The  amount  of  a 
borrower's  taxes  and  insurance  will  be 
verified  to  determine  the  amount  a 
borrower  is  required  to  escrow.  On  an 
annual  basis  an  escrow  analysis  will  be 
performed  on  each  borrower  to 
determine  if  the  ecrow  amount  should 
change  and  if  so  by  how  much,  in 
keeping  with  industry  standards. 

5.  Section  1806.6 

Two  commenton  stated  controls 
should  be  implemented  to  ensure  that  if 
insurance  is  obtained  for  the  borrower 
who  fails  to  provide  his/her  own 
insurance,  the  costs  to  the  borrower  will 
be  reasonable.  When  necessary  to 
provide  force  placed  insurance,  hazard 
insurance  will  be  obtained  at  a  rate 
competitive  with  industry  standards  for 
lenden  who  purchase  force  placed 
insurance,  which  will  generally  be 
higher  than  the  rate  a  borrower  would 
normally  pay  for  homeownera 
insurance,  llierefore.  it  will  be  in  the 
borrower's  best  interest  to  obtain  their 
o«vn  Insurance  policies  as  required. 


6.  Section  1951.304 

One  commentor  stated  that  with  the 
present  definition  of  "past  due"  as 
defined  in  the  regulation,  the  borrower 
could  never  be  "current"  and  could  in 
fact  have  their  account  accelerated 
when  three  payments  are  past  due.  The 
commentor  believes  the  definition  as 
stated  refera  to  the  account  history.  We 
agree  that  the  present  definitions  may 
be  misleading  and  have  clarified  the 
definitions  to  refer  to  the  present 
account  status.  The  commentor  also 
states  that  with  the  present  definition  of 
"delinquent"  and  FmHA's  proposed 
systematic  servicing  under  i  1951.312(d], 
initial  servicing  of  an  account  would  not 
begin  until  the  account  is  30  days  past 
due.  The  FmHA  Instruction  requires  that 
FmHA  personnel  will  initially  contact 
the  borrower  concerning  a  past  due 
payment  7  days  after  the  due  date. 

7,  Section  1951.309 

One  commentor  disagrees  with  the 
application  of  the  regular  payment  In  the 
following  order  of  priority:  escrow,  fees, 
advances,  Interest  pnd  principal.  The 
commentor  states  that  application  in 
this  manner  would  result  in  a  larger 
number  of  borrowen  losing  their 
dwellings  than  if  the  payments  were  not 
firat  applied  to  escrow.  We  disagree 
because  even  though  the  taxes  and 
insurance  may  not  be  due  at  the  time  the 
borrower  is  making  these  payments, 
taxes  are  a  prior  lien  on  the  property 
and  insurance  coverage  is  also  required. 
Escrowing  for  these  expenses  ensures 
that  the  funds  will  be  available  when 
these  obligations  are  due  and  payable. 
The  payment  of  principal  and  interest, 
taxes  and  insurance  is  a  homeowner's 
obligation  and  a  loan  condition.  How  a 
payment  is  applied  is  immaterial  unless 
the  borrower  makes  less  than  the 
scheduled  payment  in  which  case  he/ 
she  will  be  delinquent  anyway.  The 
application  of  the  regular  payment  will 
have  no  bearing  on  whether  or  not  a 
borrower  will  be  a  successful 
homeowner.  A  borrower  who  defaults 
on  the  loan  will  not  lose  their  dwelling 
because  of  how  the  payments  were 
applied  but  rather  because  they  could 
not  sustain  the  obligations  of 
homeownenhip.  To  provide  an  escrow 
system  for  a  borrower  involves  cost 
therefore,  there  must  be  some  degree  of 
enforceability,  otherwise  it  would  not  be 
functional.  An  advance  which  is  needed 
to  correct  a  deficiency  when  the  taxes 
and/or  insurance  are  due  will  be 
charged  agaiiut  a  borrower's  account 
only  after  the  borrower  has  been 
notified  that  they  must  pay  the 
deficiency. 


&  Section  1951.309(b)(3) 

One  commentor  suggested  that   - 
borrowen  with  more  than  one  FmHA 
loan  should  have  the  choice  of 
maintaining  one  loan  currant  while 
defaulting  on  another.  We  disagree 
because  the  payments  required  on  the 
loans  have  been  agreed  to  by  the 
borrowen  and  established  by  the 
security  instruments.  However,  FmHA 
retains  the  right  to  prorate  the 
payments,  which  occure  in  regularly 
scheduled  payments  as  well  as  when 
less  than  a  full  payment  is  made. 

9.  Section  1951.312(d) 

Two  commenton  state  the  additional 
partial  payment  agreement  form, 
renamed  delinquency  workout 
agreement  does  not  provide  for 
cancellation  upon  default.  The 
commenton  state  the  change  made  to 
the  form  to  allow  a  cancellation  upon 
default  is  not  valid  because  the  change 
was  made  without  notice  and 
opportunity  for  comment  We  disagree 
because  forms  are  not  codified  in  the 
CFR.  The  agreement  will  t>e  cancelled 
once  a  borrower  becomes  30  days  past 
due.  Any  references  to  Form  FmHA 
1951-37,  "Delinquency  Workout 
Agreement"  also  refen  to  Form  FmHA 
1951-37,  "Additional  Payment 
Agreement"  and  Form  FmHA  451-37, 
"Additional  Partial  Payment 
Agreement"  This  action  is  taken 
because  the  delinquency  workout 
agreement  is  a  workout  agreement 
which  defen  the  application  of  remedies 
available  to  FmHA  as  the  lender  so  long 
as  the  borrower  keeps  the  agreement 
the  delinquency  workout  agreement 
does  not  cure  a  delinquency.  Upon 
default  of  an  delinquency  woricout 
agreement  the  County  Supervisor  will 
decide  whether  or  not  to  continue  with 
the  borrower.  One  commentor  is 
concerned  that  borrowen  will  not  be 
considered  for  interest  credit  assistance 
or  a  moratorium  prior  to  executing  a 
workout  agreement  and  that  additional 
payment  agreements  will  be  executed 
by  borrowen  without  any  determination 
that  the  borrower  can  realistically  pay 
the  additional  amount  plus  their  regular 
payment.  The  regulation  provides  that 
prior  to  a  borrower  executing  a  workout 
agreement  a  borrower  is  considered  for 
interest  credit  assistance  and/or 
moratorium  and  a  budget  is  completed 
to  determine  the  additional  amount  the 
borrower  can  pay.  If  the  borrower  is 
eligible  for  a  moratorium  he/she  would 
not  execute  a  workout  agreement  at  that 
time. 
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10.  Section  1951.313(8)(3)      . 

One  commentor  stated  the  definition 
of  "temporary"  is  redundant  and  does 
not  accurately  or  appropriately  describe 
the  term.  The  commentor  states  the 
definition  should  define  the  nature  of  the 
hardship  condition  that  prevents  a 
borrower  from  meeting  necessary  living 
expenses.  The  commentor  believes  the 
hardship  condition  has  nothing  to  do 
with  the  two  year  term  prescribed  in 
subsection  (a)(l].  The  commentor  also     ' 
states  the  example  inaccurately  states  it 
would  be  appropriate  to  grant  a 
moratorium  to  an  individual  with  an 
unstable  employment  history.  In 
addition,  the  commentor  feels  the  term 
"imstable  employment  history"  could  be 
misinterpreted  to  mean  a  history  of 
changing  jobs  without  periods  of 
unemployment  and  suggest  FmHA  either 
refrain  from  using  the  term  or  redefine  it 
We  agree  the  example  was  incorrect  in 
the  Feideral  Register  Document  because 
of  a  typographical  error.  We  are 
changing  the  definition  of  "temporary" 
as  it  appUes  to  this  subpart  to  remove 
the  term  "unstable  employment  history" 
and  state  a  borrower  who  experiences 
frequent  periods  of  unemployment 
would  not  be  considered  for  a 
moratorium.  Because  a  moratorium  has 
a  2  year  limit  the  duration  of  the 
hardship  should  not  be  longer  than  2 
years,  therefore,  it  is  appropriate  to 
include  the  two  year  term  when  defining 
the  term. 

11.  Section  1951.313(a)(4) 

One  commentor  states  the  definition 
of  "unduly  impaired  standard  of  living" 
is  inappropriate  because  the  definition 
focuses  primarily  on  the  nature  of  the 
condition  that  causes  the  borrower  to 
have  an  impaired  standard  of  living.  The 
commentor  suggests  the  definition 
should  define  the  borrower's  condition, 
namely  his/her  not  having  sufficient 
income  to  meet  the  family's  expenses, 
and  the  means  by  which  that  condition 
is  established,  namely  the  family  budget 
We  disagree  because  the  definition  as 
stated  provides  adequate  information  to 
make  a  determination  on  whether  or  not 
a  borrower  should  be  considered  for  a 
moratorium.  The  requirement  of  using  a 
family  budget  to  determine  eligiblity  is 
provided  in  detail  under  subsection  (b). 

12.  Section  1951.313(b)(l)(i) 

Two  commenton  suggests  the  30 
percent  reduction  in  income  be  removed 
and  instead,  provide  that  the  eligibility 
for  a  moratorium  due  to  an  income 
reduction  would  be  determined  on  a 
case-by-case  basis  using  a  family 
budget  We  disagree  because  it  would 
be  more  difficult  to  administer,  would 


place  an  imnecessary  burden  on  the 
county  offices  staffs,  and  would 
introduce  a  higher  degree  of  subjectivity. 
However,  we  do  believe  the  30% 
reduction  is  excessive  and  therefore, 
have  changed  the  reduction  from  30%  to 
20%.  A  20%  reduction  corresponds  with 
the  formula  for  interest  credit  assistance 
which  is  based  on  a  borrower  paying  no 
mora  than  20%  of  their  adjusted  income 
for  principal,  interest  taxes  and 
insurance.  One  commentor  also  stated 
that  under  the  proposed  rule  a  borrower 
who  suffera  a  decrease  in  income 
without  an  increase  in  expenses  would 
not  be  eligible  for  a  moratorium, 
whereas  imder  the  existing  regulation, 
the  borrower  would  be  considered 
eligible.  We  disagree  because  under 
existing  regulations  and  the  proposed 
rule  a  reduction  in  income  which  meets 
the  required  percentage  reduction  does 
not  in  itself  quality  a  borrower  for  a 
moratorium.  The  borrower  would  also 
have  to  show,  by  completing  a  budget 
the  inability  to  pay  necessary  expenese. 

13.  Section  1951.313(b)(3) 

One  commentor  suggested  the 
provision  be  changed  to  allow  a 
borrower  to  qualify  for  a  moratorium 
once  a  loan  has  been  accelerated.  We 
disagree  with  this  suggestiorL 

The  authority  for  moratoria  is  in  §  505 
of  the  Housing  Act  of  1949.  This  section 
provides  that  the  Secretary  *  is 
"authorized"  to  grant  moratorium  relief 
to  borrowen  at  any  time  a  loan  is 
outstanding.  Being  "authorized"  to  grant 
moratoria  should  not  be  read  as 
requiring  the  Secretary  to  consider 
granting  a  moratorium,  after 
acceleration,  to  anyone  who  shows  that 
"due  to  circumstances  beyond  his 
control"  paying  the  loan  would  "unduly 
Impair  his  standard  of  living." 

The  entire  1951-G  regulations  sets 
forth  the  servicing  steps  for  borrowen 
who  are  not  making  their  loan  payments 
as  agreed.  As  can  be  seen  bom  this 
regulation,  FmHA  does  not  rush  to 
accelerate  a  loan.  When  a  borrower  is  in 
default  the  regulations  provide  that 
FmHA  must  proceed  through  several 
elaborate  steps  before  accelerating  the 
loan  and  seeking  foreclosure.  Before  a 
loan  is  accelerated,  FmHA  repeatedly 
advises  the  borrower  of  various 
servicing  tools  such  as  additionttl 
interest  credit  and  moratoria  and  gives 
the  borrower  ample  opportunity  to  apply 
for  this  relief.  An  account  wiU  not  be 
accelerated  unless  all  servicing 
authorities  have  been  considered.  It  is 
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entirely  reasonable  that  after  repeated 
preacceleration  notice  and  lettere  to 
borrowen,  along  %vith  a  chance  to 
administratively  appeal  the  denial  of 
moratorium  relief  and  the  acceleration 
itself,  that  the  agency  should  draw  the 
line  and  restrict  availability  of 
moratoria  to  the  period  prior  to  loan 
acceleration.  It  is  the  policy  of  FmHA 
that  loan  servicing.  i.e..  steps  by  FmHA 
to  assist  the  borrower  in  keeping  his  or 
her  house  and  thereby  becoming  a 
successful  homeowner,  ceases  at  the 
time  the  loan  is  accelerated. 

Prior  to  acceleration  the  borrower  is 
given  ample  notice  of  the  possible 
availability  of  moratorium  relief  and  the 
opportunity  to  demonstrate  the 
existence  of  conditions  which  would 
justify  a  moratorium.  A  denial  of  a  pre- 
acceleration moratorium  request  is 
administratively  appealable  and  if  one 
appeal  it  is  determined  the  account  was 
not  properly  serviced  prior  to 
acceleration,  e.g.,  moratorium  rights 
were  not  offered,  the  acceleration  would 
be  revened  and  servicing  reinstated. 
Since  a  borrower  already  has  a  full 
opportunity  to  apply  for  moratorium 
relief  prior  to  acceleration  it  is 
reasonable  to  restrict  the  borrower  from 
again  asking  for  moratorium  relief  after 
acceleration.  To  allow  another 
opportunity  to  apply  for  moratorium 
relief  for  reasons  existing  prior  to 
acceleration  is  redundant  and  would 
only  serve  to  delay  foreclosure. 

llie  commentor  may  be  contending 
that  a  borrower  who  has  been 
accelerated  and  who  thereafter  incura 
circumstances  which  would  justify 
moratorium  relief  should  be  entiUed  to 
consideration  for  a  post-acceleration 
moratorium.  The  Agency  does  not 
believe  that  a  moratorium  is  appropriate 
in  this  situation,  either.  If,  pre- 
acceleration, a  borrower  is  in 
substantial  default  of  his  or  her  loan 
obligations  and  is  not  eligible  for  any 
servicing  relief,  or  merely  will  not  make 
payments,  the  account  will  be 
accelerated.  What  happens  to  the 
borrower  thereafter  is  not  relevant  to 
the  reason  for  the  acceleration.  Under 
section  505  moratoria  are  given  only 
when  the  borrower  is  unable  to  continue 
making  his  or  her  regular  monthly 
payments.  It  is  not  reasonable  to  say 
that  a  borrower  who  has  been 
accelerated  and  who  thereafter  suffers  a 
basis  for  a  moratorium  is  prevented 
from  continuing  to  make  payments 
which  were  not  being  made,  for  other 
reasons,  prior  to  the  acceleration. 

A  loan  payment  moratorium  presumes 
that  there  are  later  periodic  payments  to 
be  made  after  a  temporary  suspension 
of  up  to  2  yean.  Section  505  says  that  a 
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boiiuwvi  must  riiow  an  inability  to 
"continue  makiag  payments.**  That 
make*  little  sense  aftar  a  ban  is 
accelerated  and  the  entire  loan  balance 
is  due.  "Hie  purpose  of  section  906.  that 
after  a  suspension  of  payments  to  allow 
a  borrower  to  overcome  a  temporary 
setback,  the  borrower  can  resume 

Erogress  toward  becoming  a  successful 
omeownar,  is  not  satisfied  when  the 
loan  has  already  been  accelerated  prior 
to  the  reouest  for  a  aioratoiium. 

The  Administrator  of  FmHA.  as 
delegated  by  the  Secretary,  is  vested 
with  the  responsibility  of  administering 
the  Housing  Act  of  1049  and  specifically, 
with  tti«  authority  to  pronralfate 
regulations  under  the  moratorium 
authority  of  section  506.  The  restriction 
that  moratoria  cannot  be  applied  for 
after  acceleratian  is  a  reasonable 
exerdsa  of  the  Agency's  rulemaking 
discrettoo.  Chevron  tA&A.  Ina  v. 
Natural  Resoarces  Council  Inc^  467 
U.S.  837  (19B^ 

14.  Section  ig51.313(c]ri] 

One  coaunantor  suggested  this 
provision  be  changed  to  advise  County 
Supervisors  to  aasiat  individuala  in 
cooHileting  a  moratorium  request  form 
wh«i  it  appears  that  the  borrower  is 
unable  to  complete  the  form  or  asks  for 
assistance.  We  agree  with  this 
suggestion  and  have  incorporated  this 
requirement  into  the  FmHA  regulation. 

15.  Section  1951.313(d) 

One  commentor  suggested  this  section 
be  expanded  to  require  County 
Supervisors  to  advise  borrowers  of  their 
appeal  rights  when  their  request  for  a 
moratorium  has  been  denied.  Although 
the  proposed  regulation  published  in  the 
Fadacal  Registar  did  not  indicate  that 
the  borrower  is  given  appeal  rights. 
FmHA  does  intend  to  give  appeal  rights 
for  a  borrower  whose  moratorium 
request  was  denied.  This  requirement 
has  not  been  explicitly  incorporated  in 
the  regulation. 

16.  Section  1951.313(f) 

One  commentor  suggested  a  change 
be  made  to  require  the  County 
Supervisor  to  advise,  in  writing, 
borrowers  who  have  received  a 
moratorium  due  to  increased  expenses 
that  their  failure  to  use  the  deferred 
payments  during  a  moratorium  to  meet 
those  expenses  will  result  in  the 
cancellation  of  the  moratorium  at  the 
time  of  the  annual  review.  The 
moratorium  request  form.  Form  FmHA 
1951-23,  "Moratorium  on  Payment,"  has 
a  statement  on  the  form  whereby  the 
borrower  agrees  to  pay  the  expenses 
using  the  deferred  house  payments.  As  a 
resiilt  of  this  comment  the  form  has 


been  changed  to  Include  a  statement 
that  failure  to  pay  these  expenses  vrill 
resuh  fai  canceHatioB  of  the  moratorium. 
The  commentor  also  suggested  that  a 
change  should  be  made  to  allow  the 
borrower  to  show  good  cause  why  the 
deferred  house  payments  were  not 
applied  to  &e  expenses.  We  disagree 
because  the  moratoriinn  would  not  have 
been  approved  initially  if  the  borrower 
was  not  going  to  pay  ttte  expenses  with 
the  deferred  house  payments.  One 
commentor  recommends  the  provision 
be  changed  which  precludes  a  borrower 
from  appealing  the  cancellation  of  a 
moratorium  because  of  their  failure  to 
respond  to  the  annual  review.  The 
commentor  believes  the  County 
Supervisor  should  have  the  autfiority  to 
reinstate  the  moratorium  if  it  is  evident 
the  borrower's  inability  to  respond  to 
the  annual  Review  was  for  a  legitimate 
reason.  No  change  is  necessary  because 
presently  County  Supervisors  have  the 
authority  to  reinstate  the  moratorium. 

17.  Section  1951.313(k)(l) 

One  commentor  stated  the 
cancellation  of  a  moratorimn  during  the 
annual  review,  without  appeal  rights, 
when  the  moratorium  was  granted 
based  on  a  loss  of  income  and  the  30% 
reduction  in  income  is  not  confbmed  is 
inconsistent  with  the  process  by  which  a 
moratorium  is  granted  based  on  a  loss  of 
income.  For  this  reason,  the  commentor 
recommends  this  requirement  be 
deleted.  We  agree  die  reduction  does 
not  apply  to  annual  reviews  and  have 
incorporated  this  change  in  the 
regulation. 

la  Section  1951.313(k)(4) 

One  commentor  suggested  the 
regulation  be  changed  to  allow  an 
appeal  of  a  cancelled  moratorium  for 
failure  of  the  borrower  to  respond  to 
FmHA's  request  for  information  when 
the  borrower  believes  he/she  had  a 
legitimate  reason  for  not  providing  the 
information  requested.  Cancellation  of 
the  moratorium  solely  because  a 
borrower  fails  to  respond  to  FmHA's 
request  will  not  justify  appeal  rights.  If  a 
borrower  does  respond  and  FmHA 
cancels  the  moratorium  because  FmHA 
concludes  that  the  information  supplied 
by  the  borrower  is  inadequate  the 
borrower  will  be  given  appeal  rights. 

19.  Section  1951.313(g):  Section 
igS1.314(a)(4] 

One  commentor  suggested  the  agency 
permit  a  loan  to  be  extended  to  36  jrears 
when  being  reamortized  if  the  extension 
would  enable  the  borrower  to  make 
payments  he/she  otherwise  would  not 
be  able  to  meet.  The  commentor  stated 
that  extending  the  loan  to  38  years 


would  probably  be  less  expensive  than 
cancalUng  the  interest  that  accrued 
during  a  moratorium.  The  authority  to 
amortiie  a  loan  over  a  38  year  period 
was  established  to  extend  the 
affordability  of  homeownership  to  new 
borrowers  who  might  not  otherwise 
have  been  eligible  because  of  a  lack  of 
repayment  ability.  The  statute  does  not 
permit  its  use  as  a  servicing  tool  tat 
existing  borrowers. 

20.  Section  1951.315 

One  commentor  suggested  that  the 
authority  to  refinance  all  section  502 
borrower  accounts  be  considered  as  a 
servicing  tool.  We  disagree  because  the 
refinancing  of  all  502  borrower  accounts 
will  deplete  funds  for  housing 
assistance,  resulting  in  fewer 
individuals  having  the  opporttmity  to 
own  a  home.  A  similar  comment  was 
made  to  the  previous  promulgation  of 
this  section.  At  that  time.  52  FR  243,  245 
(January  5, 1967).  the  Agency  thoroughly 
considered  the  expansion  of  refinancing. 
In  response  to  the  commentor's 
comment  the  agency  again  considered 
revising  refinancing  and  again 
concluded  that  the  existing  RH  servicing 
authorities  are  adequate  to  handle  the 
needs  of  most  borrowers.  Therefore,  no 
change  is  made. 

21.  Section  ig55.S(e) 

One  commentor  suggested  that  if  an 
account  is  liquidated  by  voluntary 
conveyance  or  foreclosure  the  funds 
remaining  in  the  escrow  accoimt  should 
be  refunded  to  the  borrower  after  all 
costs  associated  with  the  liquidation 
have  been  paid.  We  disagree  because 
the  funds  in  the  escrow  account  cover 
the  period  the  property  was  owned  by 
the  borrower  and  represent  his/her 
prorata  share  of  the  real  estate  taxes 
owed  on  the  property.  The  funds  in  the 
escrow  account  will  coincide  with  die 
period  the  borrower  owned  the  property 
In  memy  instances,  the  funds  remaining 
in  the  escrow  account  will  not  be 
sufficient  to  pay  the  borrower's  prorata 
share  of  taxes,  as  when  a  loan  is 
liquidated  because  of  default  in  making 
scheduled  payments. 

22.  Section  ig65.105(b) 

One  commentor  suggested  borrowers 
be  allowed  to  designate  the  time  for  die 
escrow  servicer  to  pay  taxes  in  those 
states  that  permit  staggered  tax 
payments.  We  disagree  because  it 
would  be  administratively  burdensome 
to  allow  the  borrowers  to  determine 
when  taxes  will  be  paid.  The  escrow 
servicer  will  pay  taxes  when  they 
become  due  and  any  dlsr.ount8  offered 
will  be  taken  advantage  of. 
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List  of  Subject! 

7CFRPartiaoe 

Buildings,  Community  development. 
Disaster  assistance,  Flood  plains,  Loan 
programs — ^Agriculture.  Lotm 
programs — Housing  and  community 
development  Real  property  insurance. 
Rural  areas,  National  Flood  Insurance. 

7CFRPartl807 

Loan  programs— Agriculture,  Loan 
programs— 4iousing  and  community 
development  Mortgages. 

7CFR  Part  1900 

Authority  delegations  (Government 
agencies].  Loan  programs — ^Agriculture. 

7  CFR  Part  1944 

Home  improvement  Loan  programs — 
Housing  and  community  development 
Low  and  moderate  income  housing — 
Rental,  Mobile  homes.  Mortgages,  Rural 
housing.  Subsidies. 

7  CFR  Part  1951 

Accounting,  Housing,  Loan 
programs — ^Housing  and  community 
development  Low  and  moderate  income 
housing.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

7CFRPaH1955 

Agriculture,  Foreclosure,  Government 
property.  Loan  programs — ^Agriculture, 
Loan  programs — Housing  and 
community  development  Low  and 
moderate  income  housing.  Rural  areas. 

7  CFR  Part  1956 

Accounting,  Loan  programs — 
Agriculture,  Rural  areas. 

7CFRPani965 

Administrative  practice  and 
procedure,  Foreclosure,  Loan 
programs — Agriculture,  Loan 
programs — ^Housing  and  community 
development  Low  and  moderate  income 
housing— Rental,  Mortgages.  Rural 
areas. 

Therefore,  chapter  XVffl,  title  7.  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PAirr  1806-IN8URANCE 

1.  The  authority  citation  for  part  1806 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989, 42  U.S.C  148a  5 
U.S.C  301,  7  CFR  2.23,  7  CTR  iTO. 

Subpart  A— RmI  Property  Insuranca 

2.  In  S  1806.2,  paragraph  (b)(5)  is 
revised  to  read  as  follows: 

(1806.2   CompaniasandpolidM. 


(b)  •  •  • 

(5)  Submission  of  Policies,  (i)  For 
Farmer  Program  (FT)  loans  secured  by  a 
first  lien,  the  ori^al  policy  or 
declaration  page  must  be  delivered  to 
the  County  Supervisor.  The  original 
policy  or  declaration  page  will  be 
returned  to  the  borrower  after  one  year 
using  Form  FmHA  426^.  "Notice  of 
Exp^tion  of  Insurance." 

(11)  For  Single  Family  Housing  (SFH) 
loans  secured  by  a  first  lien,  the  original 
policy  or  declaration  page  must  be 
delivered  to  the  closing  agent 

(iii)  In  cases  where  an  FP  or  SFH  loan 
is  secured  by  other  than  a  first  lien  and 
the  mortgage  clauses  include  the  names 
of  the  prior  mortgagees,  a  certificate  of 
insurance,  copy  of  the  policy,  or  other 
evidence  of  insurance  is  acceptable. 

(iv)  The  County  Supervisor  wiU 
process  an  advance  to  pay  for  insurance 
only  in  strict  compliance  with  provisions 
of  1 1806.6  of  this  subpart 

3.  Section  1806.3,  paragraph  (c)(l)(iv) 
is  revised  to  read  as  follows: 

i  1806.3    Covarage  requlramants. 
*        •        •        •        • 

(c)  *  •  • 
(1)  *  *  * 

(iv)  Which  is  being  or  has  been 
repaired  with  a  section  504  loan  of 
$7,500  or  less.  Families  receiving  section 
504  loans  should  be  encouraged  but  not 
required  to  carry  insurance  on  their 
home. 


4.  Section  1806.6  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

fi  1806.6    Fallura  of  borrower  to  provlda 
Insuranc*. 

When  a  borrower  fails  to  provide  and 
maintain  property  insurance  which 
meets  the  requirements  set  forth  in 
S  1806.2  of  this  subpart  every  effort  will 
be  made  to  have  the  borrower  provide 
coverage  acceptable  to  FmHA.  It  will  be 
emphasized  thiat  under  the  terms  of  the 
security  instrument  it  is  the  borrower's 
responsibility  to  provide  and  maintain 
proper  insurance  coverage.  Existing 
borrowers  required  to  escrow  will  be 
notified  by  letter  at  least  90  days  prior  to 
initiating  escrowing  for  insurance. 
Failure  to  provide  insiu-ance  is  a 
nonmonetary  default  and  will  be  a 
consideration  in  determining  if  the  loan 
is  to  be  continued.  For  FP  or  SFH 
borrowers  not  required  to  escrow,  the 
County  Supervisor  will  obtain  insurance 
coverage  and  voucher  for  the  insurance 
premium  only  in  cases  where:  An 
unusual  and  severe  hazard,  such  as 
recurring  fires  or  unstable  ground 
conditions,  exists,  or.  an  SFH  borrower 


on  a  moratorium  is  unable  to  pay  the 
insurance  premium  and  the  borrower 
requests  that  FmHA  pay  the  premium. 
For  SFH  borrowers  required  to  escrow, 
force  placed  insurance  will  be  obtained 
if  the  borrower  fails  to  provide 
acceptable  insurance.  Borrowers  being 
phased  into  escrow  will  be  given  at  least 
30  days  to  obtain  coverage,  after  which 
force  placed  insurance  will  be  obtained. 
If  the  escrow  accoimt  contains 
insufficient  funds  to  pay  the  insurance 
when  due,  the  County  Supervisor  will 
request  the  borrower  to  pay  an  amount 
equal  to  the  difference  between  the 
prediium  due  and  the  escrow  balance  in 
a  lump  sum  within  30  days  after 
notification.  If  the  borrower  fails  to 
remit  the  amount  requested,  the  amount 
will  be  advanced  and  charged  to  the 
borrower's  account  as  a  recoverable 
cost  The  amortization  period  for  an 
advance  due  to  an  escrow  shortage  will 
be  one  year.  Insurance  coverage  shall  be 
provided  continuously  unless  the 
property  is  acquired  by  FmHA.  The  cost 
of  obtaining  such  a  policy  shall  be 
advanced  and  charged  to  the  borrower's 
account  as  a  recoverable  cost 
Amortization  of  the  charge  will  be 
handled  in  accordance  with  S  1951.310 
of  subpart  G  of  part  1951  of  this  chapter. 
If  a  borrower  indebted  for  other  than  an 
FP  or  SFH  loan  fails  to  provide 
acceptable  insurance,  the  Servicing 
Official  will  take  the  following  action: 


Subpart  B— National  Flood  Inaurance 

5.  In  S  1806.25,  paragraph  (c)(4]  is 
added  to  read  as  follows: 

S  1806.25    CondMona. 

(c)  •  •  • 

(4)  It  will  be  emphasized  that  under 
the  terms  of  the  security  instrument  it  is 
the  borrower's  responsibiUty  to  provide 
and  maintain  proper  flood  insurance 
coverage.  If  flood  insurance  is  not 
provided  on  any  property  for  which  it  is 
required,  the  flood  insurance  premium 
will  be  paid  to  protect  the  Government's 
security  interest  For  borrowers  required 
to  escrow  for  flood  insurance,  payment 
of  the  premium  will  be  handled  in 
accordance  with  i  1806.28  of  this 
subpart  Existing  borrowers  required  to 
escrow  will  be  notified  by  letter  at  least 
90  days  prior  to  initiating  escrowing  for 
flood  insurance.  If  FmHA  pays  the  flood 
insurance  premium  for  borrowers  not 
required  to  escrow,  the  cost  will  be 
charged  to  the  borrower's  account  as  a 
recoverable  cost.  Failure  to  provide 
flood  insurance  is  a  nonmonetary 
default  and  will  be  a  consideration  in 
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detenntBliis  if  dw  Imh  to  to  be 
contiawed. 

a.  SkMm  laotiaBia  addMl  to  read  •• 
folkmi: 


flMtJt 

For  bonowMft  roquirod  to  uao  etcrow 
•ocomli  for  tho  payoMDt  of  tool  ■■teto 
tax—  md  liMwsTo.  Iha  flood  inwironno 
praiikaD  wiU  bo  paid  whm  duo  froB 
funds  contaioad  ia  tfaa  etcrow  account 
If  tfaa  eeciow  aocowt  aontaliM 
inwiflieiant  fanda  to  pay  die  flood 
insaiaaea  pMBfaHD  when  due.  tha 
County  Saparviaor  wiU  laqoatt  the 
bonower  to  pay  an  aaMnnt  equal  to  the 
difference  between  the  preaiiiua  due 
and  the  escrow  balance  in  a  himp  sum 
within  30  days  after  aiMificatioB.  If  die 
borrower  faila  to  raniit  the  amount 
requestsd,  the  amount  will  be  advanced 
and  charged  to  the  borrower's  account 
as  a  recoverable  ooet  The  amortiaation 
period  for  an  advance  due  to  an  escrow 
shortage  wiU  be  one  j*»t.  Amortization 
of  the  charge  will  be  handled  in 
accordance  with  1 1051^10  of  subpart  G 
of  part  1861  of  this  chapter.  When  a 
borrower  has  more  than  one  loan 
secured  by  the  real  eatate  on  which  the 
flood  insurance  premium  is  being  paid. 
the  advance  will  be  charged  to  the 
initial  or  lowest  numbered  loan. 

PART  1M7-TITLE  CLEARANCE  AND 
LOANCLOSmQ 

7.  The  authority  citation  for  part  1807 
is  revised  to  read  as  follows: 

AHharttr  7  U.S.C  IMS.  42  U.S.C  14im.  S 
UAC  301.  7  CFR  123.  7  CFR  2.7a 

&  In  S  1807Z  paragraph  (f)(3)  is 
revised  to  read  as  follows: 

11107^ 


(f)*  •  • 

(3)  Taxes  and  Atsesaments.  The 
designated  attorney  or  title  insurance 
conqumy  wiO  escertain  diat  all  taxes 
and  assessments  against  the  property 
which  are  due  and  payable  are  paid  at 
or  before  the  time  of  dosing  of  the 
transaction.  Where  the  seller  (or 
tranafsror)  and  the  borrower  (or 
transferee)  have  agreed  to  prorate  any 
taxes  or  aasesements  which  are  not  yet 
due  and  payaMe  for  the  year  in  ivhidi 
the  closing  of  the  tranaaction  takes 
place,  the  seller  (or  transferor)  will  pay 
his/her  proportiooate  share  of  die  taxes 
and  assessments  at  the  time  of  closing 
of  the  transaction.  Certificates  or 
receipts  should  be  produced  from  die 
taxing  authorities  to  show  diat  taxes  or 
assessments  which  are  due  and  payable 
have  been  paid  and.  if  possible,  the 
certificates  or  receipts  should  be  kept  in 
the  borrower's  County  Office  case  file.  If 


any  taxes  and  assessments  cannot  be 
paid  at  die  time  die  traasactien  ia 
dosed,  the  amount  of  taxes  and 
assessments  to  be  paid  by  the  seller  (or 
transferor)  will  be  dedocted  from  die 
seller's  sale  proceeds.  In  cases  where 
the  taxes  and  assessments  are  prorated 
and  the  bonower  (or  transferee)  is 
required  to  escrow,  the  ftmds  collected 
from  the  seUer  (or  transferor)  wiB  be 
forwarded  toe  deposit  fai  die  borrower's 
(or  transferee's)  escrow  account.  In 
cases  where  a  transfiBr  with  assumption 
is  dosed  and  die  transferor  was 
required  to  escrow  for  taxes  and 
assessments,  the  transferor's  share  of 
the  prorated  taxes  and  assessments  will 
be  transferred  from  the  transferor's 
escrow  account  to  die  transferee's 
escrow  account 


PART  IMO-OENERAL 

0.  The  authority  dtation  for  part  1900 
is  revised  to  read  as  follows: 

Authority:  7  U3.C  IflSX  42  U.&C  1410:  S 
U.S.C  301: 7  CFR  2^;  7  CFR  2.7a 

SubfMft  A— Oatogadona  Of  Authority 

la  In  i  1000.2.  paragraph  (f)  is  revised 
to  read  as  follows: 

I  1900l2   HMional  oMca  stiff  and  State 


(f)  Compromise,  adjust  cancel  or 
charge  off  indebtedness  (except  that 
County  Supervisors  are  delegated 
authority  to  approve  all  setdements  of 
sections  502  and  504  single  family 
housing  debt(8)). 


PART  1M4— HOUSING 

11.  The  audiority  dtation  for  part  1944 
continues  to  read  as  follows: 

Aolharitr  42  U3.C  1480;  5  U.S.C  301: 7 
CFR  2.23;  7  CFR  2.7a 

Subpart  A— taction  502  Rural  Housing 
Loan  Poadaai  Prooaouraa  anci 
Aumoniaoona 

12.  In  1 1944.33.  paragraph  (f)  if 
revised  to  read  as  follows: 

I1M4.33 


(f)  Direct  payments.  Direct  payment 
coupons  win  bie  provided  to  all  new 
borrowers.  The  coupons  will  be 
delivered  to  the  borrower  and  payments 
made  direcdy  to  the  address  shown  on 
the  peyment  coupon.  Direct  payments 
with  coupons  received  in  the  County 
Office  will  be  mailed  direcdy  to  die 
address  shown  on  the  coupon.  Payments 
with  coupons  should  be  placed  in  the 


return  envelope.  The  field  office  should 
then  place  all  return  envelopes  for  a 
day's  business  in  a  larger  envelope  and 
forward  to  dm  rataU  lockbox.  Payments 
without  coupons,  cash  payments, 
refunds,  and  extra  payments  wiU  be 
handled  in  accordance  with  snbparts  B 
and  G  of  part  1951  of  this  diapter. 


Subpart  J-Sacdon  504  Rural  Houalna 
Loana  and  Qranta 

13.  In  1 1944.464.  die  introductory  text 
is  revised  to  read  as  follows: 


All  applicants  will  be  counseled  and 
encouraged  to  have  adequate  hazard 
and  flood  insurance.  All  borrowers  for 
repair  leans  of  more  than  $7,500,  «viU  be 
required  to  have  adequate  hazard 
insurance  and  flood  insurance,  where 
applicable,  unless  documentation  is 
provided  by  a  reputable  insurance 
company  that  coverage  is  unavailable  or 
FmHA  determines  it  will  be  an 
excessive  cost  to  obtain  insurance. 
Borrowers  are  required  to  escrow  funds 
for  the  payment  of  insiirance  if 
requested  by  FteHA. 

14.  Section  1944.465  is  added  to  read 
as  follows: 


S  1944.468  Taiaaandi 

All  applicante  who  have  received 
financial  assistance  in  situations  where 
FmHA  has  taken  a  mortgage  on  their 
property  will  escrow  funds  for  the 
payment  of  taxes  if  requested  by  FmHA. 
Servicing  real  estate  taxes  will  be 
handled  in  accordance  with  ( 1965.105 
of  subpart  C  of  part  1965  of  this  chapter. 

PART  1951— SERVICINQ  AND 
COLLECTIONS 

15.  The  authority  dtation  for  part  1961 
continues  to  read  as  follows: 

Audmity:  7  U.S.C  1968;  42  U.S.C  1480;  5 
U.S.C  301: 7  CFR  2.23;  7  CFR  2.70 

16.  Subpart  G  of  part  1951  is  revised  to 
read  as  follows: 

Sutipart  0    Bow  ewer  SuparvWoo, 
wnnGinQ  ■mi  ^mMWWOTi  ov  vh^w  rviwij 

Sm. 

19S1J01  PutpoM. 

1951.302  Audrarttin  and  responalbilties. 

1951.303  [Reaoved] 

1951.304  DeRnitions. 
1951.306-1991.306    [Reserved] 
1951.307  Supenrisloa. 

1951.306    Payment  coupons  and  diange  ia 

payment  plan. 
1951.300    Receiving  end  applying  payments 

1951.310  Amortization  of  recoverable  coet 

1951.311  Reporting  responaibilities. 
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Sac. 

199i.3U  SssvWmmsnlUyi 

pawBMat  beBBwsn> 

1951J13  Moratarinms. 

U61J14  RsamortfinOoDS. 

1961315  Refinandtag: 

19R.9ie  genrftJug  a  Bote><mly  hwn. 

1951.317  fcfvliteB*eacemBtflfa 


after  a  loan  is  dosed. 
1961.3»   RaperiiattesMditburaaiis. 

1951.319  PUotproiects. 

1961.320  [Reserved) 

1981.321  FtnHA  b^mcthnn. 
19mJ22-19n.9ta  [Reserved) 
1951 JSO   OMIeontrodieraber. 


Sarvlclng  and  CaMacCaa  al  Singls 


{1K1JD1    Purpoaar 

Thia  subpart  seto  forth  policies  and 
proceducea  of  the  Farmers  Home 
Administration  (FmHA)  to  ensure  Uiat  in 
boRowee  supervision,  servicing  and 
collectioa  of  Single  Family  Housing 
Loan  Accounts,  all  authorities  are 
considered  and  used  to  assist  bonowos 
to  become  saccessfiji  bomeownetSr 
thereby  reducing  the  number  and 
amount  of  borrower  definquencies  and 
borrower  faflures  resulting  in  liquidation 
of  the  account  Thia  subpart  pertains  to 
all  section  502  and  504  Rural  Housing 
(RH)  loans  (except  RH  loans  for  farm 
service  buildings)  hereby  refotred  to  as 
Sfaigle  Family  Housing  (SFH)  borrowers, 
inchiding  those  who  are  also  indited 
for  a  Farmer  Program  loan.  i.e.  farm 
ownership  (FO),  operating  (Cn.),  soil  and 
water  (SW),  recreation  (RI4,  emeiigency 
(EM),  economic  emergency  (EE), 
economic  opportmdty  (EO).  special 
livestock  (SL),  and  softwm«  timber  (ST). 
Farmer  Program  loans  and  RH  loans  for 
farm  service  buildings  will  be  serviced 
in  accordance  with  appBcaUe  farmer 
program  regolations.  Tits  requlieuieiits 
of  &s  sobpart  do  not  apidy  if  die 
dedsfon  has  been  made  to  Ifqnidate  the 
farmer  program  loan(s)  of  a  borrower 
who  dso  Ims  an  RH  loan(s),  if  the 
dwelling  was  used  as  secnrHy  fcrr  the 
farm  hnnfs).  b  dieee  cases,  die  RH  loan 
account  wiH  be  handled  in  accordance 
with  applicabie  portfoae  of  subpart  S  of 
part  1951  and  1 1959.1Sf^2)(iv)  of 
subpart  A  of  part  1966  of  tfiis  chapter 
perteinlng  to  accrieratioB  of  die  RH 
account  Tide  sobpart  doea  not  apply  to 
borrowers  who  assumed  RH  loans,  or 
have  pnrchased  inventory  faonsing  by 
credit  sale  on  nonprogram  terras  unless 
refuianced  in  accordance  wiA 
(1951.315  of  tfiis  subpart.  These  are 
nonprogram  (NF^  bans,  not  SPH  loans, 
and  will  be  seivked  aeconfing  to 
subpart  A  of  part  19K  of  dds  diapter. 
SFH  cases  where  unaudwrized  loan  or 
other  financial  assistance  has  been 


received  arid  be  scrvtoad  ai.iMMdiBg  to 
s^part  M  of  past  196(1  o<  ttia  dmpler.  ia 
execotiag  tke  aafdHaitlae  peavlded  ia 
diis  sabpast,  PaHA  wm  obaKVB 
requiinawts  of  the  Bqaal  Credit 
Oppartoiity  Act  ^COA)  which 
proldbitsdiaGrimiaation  an  tke  basis  of 
race,  color,  rs^ioB,  nattoaal  origte,  sex, 
marital  status,  age,  or  handicap. 

}1S6Laoa  AuttMiMsaaad 


Where  a  serviciag  and  coUec&m 
contract  has  been  entered  into  between 
the  FmHA  National  Office  and  a 
contractor,  the  contractor  is  responsible 
for  servicing  and  coReclioa  actions 
required  by  the  contrad  for  toana 
covered  by  the  contract 


{1051.303    [I 


II 


S199t.30« 
As  used  In  this  subpart  only: 

(a)  CunenL  The  fuu  amount  of  the 
scheduled  payment  has  been,  received 
by  FmHA  by  the  due  date. 

(b)  Past  due.  The  fuU  amount  of  die 
scheduled  payment  has  not  been 
received  by  FmHA  by  the  due  date. 

(c)  Delmqueat  haY  amount  30  days  or 
more  past  due. 

SS  1951-306.1951.306    [Reaarvad] 

9 1961.997   8apan4ston. 

Supervision  and  counseling  will  be 
provided  when  deemed  necessary  to 
give  borrowers  an  opportanity  to 
become  successful  homeowners,  thereby 
accomplishing  the  objectives  of  the  loan. 

(a)  Stqterviaing  and  cotmseting 
borrowen.  When  it  is  known  borrowers 
are  experiencing  finandd  diffiei^es  or 
other  proMeras.  or  when  bui lowers 
reqnest  assislance,  FmHA  may  coonsel 
them  on  use  and  cost  of  crecBt 
conserving  enei<gy,  property 
maintenance,  mid  applicaUe  F^nHA 
audiorities  and  reqoiremente. 

When  deemed  necessary,  FmHA  wiH 
assist  in  devdopment  of  a  budget  to 
help  borrowers  make  the  best  use  of 
their  resources. 

(b)  Ua»ofctnin»elonfrom  other 
sources.  FmHA  may  enter  into  a 
Coopotrtive  Agreement  with  a  nonprofit 
corpwation.  p^Hc  body,  or  other 
agency  or  organizati<»  whidi  has 
employees  with  training  and  experience 
hi  counseling  services.  When  an 
Apeemeat  of  this  type  is  in  tftetU 
TtbHA  wfl!  refer  borrowers  for 
comselifl^  when  he/she  determines 
sudi  counseling  may  be  benefidal  to  die 
borrower.  Trained  counselors  wffl  be 
provided  at  no  cost  to  the  bonower  or 
FmHA.  FndlA  will  allow  oatside 
counselors  1  month  from  die  date  of  tiie 
letter  to  develop  an  acceptable 


repayment  ■gp""'"*"'  with  delinquent 
borrowers  nnsidly  erhedsled  to  make 
monthly  payatenta  before  initiating 
liquidation  action. 

(c)  Ttchnieal  and  Supervisory 
Assistance  (TSA)  grants.  In  counlias  or 
areas  in  which  ISA  grants  have  been 
funded  and  hnpleniriitod,  FmHA  will 
refer  to  the  ^antoe  F^oHA  low4ncome 
borrowers  who  need  counsding  and 
supervisory  assistaace  as  defined  in 
stdipart  K  of  part  1944  ^  dds  chapter^ 
and  recoBumad  their  partidpation. 


S199tJ0t 
ini 


(a)  Issuing  payment  coupons.  A 
booklet  of  12  payment  coupons  and 
envelopes  is  provided  initially  for  each 
monthly  payment  borrower  and  annual 
payment  borrower  converted  to 
mondily.  Annual  payment  borrowers 
will  also  be  provided  with  a  one  year 
supply  of  monthly  payment  coupons. 
Payment  coupons  wiU  be  mailed  direcdy 
to  the  borrower.  A  new  coupon  booklet 
will  be  sent  to  the  borrower  vAien  the 
borrower's  payments  are  changed  or  the 
old  coupon  booklet  is  completed  A 
monthly  billing  statement  may  be  sent  to 
borrowers  instead  of  payment  coupons 
for  the  atatea  that  have  implemented 
escrowing. 

(b)  [Reserved] 

(c)  [Reserved] 

S1961J09    RacaMnoandapplyIno 


(a)  Payments  oa  account  Borrowers 
will  mail  their  payments  directly  to  the 
address  shown  on  the  payment  coupon 
in  one  of  tfaa  envelopes  provided  with 
the  cot^^on  packet  Borrowers  on  an 
annual  payment  plan  send  their 
payaienta  to  the  FmHA  county  office 
wUch  services  their  loan,  or  other 
adckess  as  FmHA  directs.  Borrowers 
who  bring  cash  payments  to  the  county 
office  will  be  charged  a  money  order  f^e. 
If  the  fee  is  not  paid,  the  money  order 
fee  will  be  deducted  from  the  payment 

(b)  Application  of  payment — (1) 
Regular  payments.  Regular  payments 
are  all  payments  other  than  extra 
payments  and  refunds  and  include  the 
items  in  paragraphs  (b)(l}  (i)  throi^h  (v) 
of  this  section.  AH  dired  payments  are 
considered  regular  payments.  Regular 
payments  will  be  appbed  by  FmHA  in 
the  following  order  of  pri<Mity: 

p)  Escrow  for  taxes  and/or  insurance, 
if  applicable. 

(ii)  Any  fises  or  divges  such  as  late 
fees,  achateistrative  fees,  aacollectible 
check  charges,  etc  if  applicable. 

(ni)  Advances  for  recoverable  costs  in 
^  amoont  necessary  to  keep  the 
advance  accounts  current  (applied  first 
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to  amortixed.  then  unamortized 
advances).  Riyments  on  amortized 
advance*  are  applied  only  in  full 
monthly  increments. 

(iv)  Accrued  interest  on  the  note 
account 

(v)  Principal  on  the  note  account 

(2)  Payments  insufficient  to  pay  the 
amount  due.  When  a  borrower,  who  has 
more  than  one  loan  of  the  same  type, 
makes  a  payment  in  an  amount 
insufBdent  to  pay  the  amount  then  due, 
the  payment  shall  be  applied  on  a 
prorata  basis  to  each  loan  according  to 
the  amount  then  due. 

(3)  Extra  payments  and  refunds. 
Payments  derived  from  cash  proceeds  of 
real  property  insurance,  the  sale  or 
refinancing  of  real  estate  not  mortgaged 
to  the  Government  or  similar 
transactions  are  considered  extra 
payments.  Refunds  are  the  return  of 
unused  loan  or  grant  funds.  Extra 
payments  and  refunds  will  be  credited 
to  the  borrower's  note  account(8)  when 
processed  by  PmHA.  Extra  payments 
and  refunds  do  not  relieve  borrowers 
from  making  their  next  scheduled 
payment 

(c)  [Reserved] 

11961410    AmortiMMoo  of  fcovecable 


When  an  advance  is  made  by  FmHA 
to  pay  recoverable  costs,  the  payments 
will  automatically  increase  during  the 
amortization  period  by  the  amount 
necessary  to  repay  the  advance.  The 
advance  will  be  charged  to  the  initial 
loan  or  the  lowest  loan  number  within 
the  fund  code  still  outstanding  and  will 
bear  interest  at  the  rate  of  such  loan. 

(a)  Monthly  payment  borrowers.  If 
there  are  unpaid  amortized  cost  items 
already  on  the  account  the  charges  will 
be  combined  and  reamortized.  The 
amortization  period  for  the  combined 
advances  will  be  based  upon  the  term  of 
the  advance  which  permits  the  longer 
repayment  period.  If  the  new  installment 
would  be  less  than  the  previous 
installment  the  larger  installment  will 
be  used,  thus  causing  the  balance  to  be 
paid  over  a  shorter  period.  Advances  for 
payment  of  real  estate  taxes  are 
amortixed  for  the  number  of  months  for 
which  the  taxes  are  being  paid.  For 
example,  an  advance  for  2  years'  taxes 
is  amortized  over  2  years.  Advances  for 
purposes  other  than  real  estate  taxes  are 
amortized  for  12  months  unless  FmHA 
determines,  based  on  the  borrower's 
repayment  ability,  a  longer  period  is 
needed.  An  amortization  period  of  more 
than  12  months  will  be  used  only  when 
the  cost  is  of  a  nonrecurring  type.  In  no 
case  will  the  amortization  period  exceed 
8  years. 


(b)  Annual  payment  borrowers. 
Recoverable  costs  will  be  automatically 
due  and  payable  for  annual  payment 
borrowers  on  the  next  payment  due 
date,  unless  FmHA  determines,  based 
on  the  borrower's  repayment  ability, 
that  a  longer  period  is  needed  and  the 
account  is  converted  to  a  monthly 
payment  plan.  In  such  cases,  real  estate 
taxes  can  be  amortized  over  the  number 
of  years  for  which  the  taxes  are  being 
paid.  Advances  for  purposes  other  than 
real  estate  taxes  can  be  amortized  for  a 
period  not  to  exceed  8  years. 

(c)  [Reserved] 

I1M1.311    RepofUnQ  rMponsMMIes. 

(a)  [Reserved] 

(b)  Annual  statement  At  the  end  of 
each  calendar  year,  FmHA  will  provide 
each  borrower  with  a  statement 
showing  the  unpaid  loan  Iwlance  and 
the  amount  of  principal  and  interest 
paid  during  the  year.  If  the  borrower 
received  subsidy  that  is  subject  to 
recapture,  the  cumulative  interest  credit 
granted  will  be  shown.  For  those 
borrowers  required  to  escrow,  the  status 
and  disbursements  shcdl  be  shown.  The 
interest  paid  and.  if  appropriate,  the 
escrow  disbursements  will  be  reported 
to  IRS. 

(c)  [Reserved] 

11981.312    Servicing  monthty  and  anmial 


FmHA  will  use  all  authorities 
available  to  give  borrowers  an 
opportunity  to  become  successful 
homeowners.  Collection  of  a 
delinquency  from  an  Internal  Revenue 
Service  (IRS)  offset  will  be  considered 
to  the  extent  permitted  by  law.  When 
foreclosure  is  recommended  on 
borrowers  with  a  monthly  payment  plan, 
including  annual  payment  borrowers 
converted  to  monthly,  for  failure  to 
make  scheduled  FmHA  payments,  the 
account  will  not  be  accelerated  unless 
at  least  3  payments  are  past  due:  except 
that  if  the  borrower  is  unable  or 
unwilling  to  bring  and  keep  the  accoimt 
current  the  County  Supervisor  may 
recommend  foreclosure  when  the 
account  remains  2  payments  past  due 
for  at  least  3  consecutive  months.  For 
annual  payment  borrowers,  the  account 
will  not  be  accelerated  until  at  least  one 
annual  payment  (or  any  portion  thereof 
which  is  equivalent  to  at  least  ^t  of  the 
annual  installment]  is  90  days  past  due 
and  arrangements  have  not  been  made 
to  bring  the  account  current  Delinquent 
annual  payment  borrowers  should  be 
requested  to  convert  to  monthly 
payments  any  time  a  servicing  benefit  is 
provided  such  as  interest  credit 
assistance  and  moratorium,  if  the 
borrower  has  monthly  income. 


However,  such  borrowers  cannot  be 
forced  to  convert  to  monthly  payments 
as  a  condition  to  receiving  interest 
credit  or  a  moratorium.  aB  actions 
taken,  agreements  reached  and 
recommendations  made  in  the  servicing 
of  a  borrower's  account  are  to  be 
documented.  Account  servicing  includes 
the  following: 

(a)  Borrower  abandonment  of  the 
dwelling.  Borrowers  who  have 
abandoned  the  security  property  do  not 
qualify  for  interest  credits,  moratorium, 
or  delinquency  workout  agreement 
therefore  the  servicing  contacts/guide 
letters  detailed  in  this  section  are  not 
applicable  (see  7  CFR  1955.55  for 
information  concerning  abandonment). 
When  it  becomes  known  a  borrower  has 
abandoned  the  security  property  and  the 
account  is  delinquent  the  borrower  will 
be  instructed  to  contact  the  county 
office  so  arrangements  can  be  made  to 
bring  the  account  current  If,  within  10 
days,  the  borrower  does  not  bring  the 
account  current;  make  arrangements  to 
bring  the  account  current  or  provide 
FmHA  evidence  that  action  has  been 
initiated  to  sell  the  house,  the  accoimt 
may  be  accelerated  without  further 
servicing. 

(b)  Interest  credit.  When  servicing 
loan  accounts,  FmHA  will  make  sure 
borrowers  are  receiving  all  of  the 
interest  credit  assistance  for  which  they 
are  eligible. 

(c)  Moratorium.  When  it  is  known  (or 
if  it  appears)  that  dromutances  exist 
which  may  entiUe  a  brorrower  to  a 
moratorium,  FinHA  will  inform  the 
borrower  this  assistance  may  be 
available  and  provide  the  borrower  a 
form  on  which  to  apply  for  a 
moratorium. 

(d)  Rescheduled  payment  agreement. 
Delinquent  borrowers  are  expected  to 
bring  their  accounts  current  as  soon  as 
possible,  based  on  their  ability  to  repay 
as  determined  by  completing  a  budget 
Borrowers  who  are  able  will  pay  all  or  a 
substantial  portion  of  the  delinquent 
amount  in  a  single  payment  Monthly 
payment  borrowers  unable  to  do  so  will 
pay  their  regularly  scheduled  payment 
plus  an  additional  amount  until  die 
account  is  current  Annual  payment 
borrowers  should  pay  the  delhiquent 
amount  during  the  year  so  that  the 
accoimt  is  current  prior  to  the  next 
scheduled  payment  The  remaining  past 
due  balance  should  usually  be  paid 
within  2  years,  but  in  no  case  will  the 
repayment  period  exceed  the  remaining 
term  of  the  loan.  The  delinquent 
borrower's  circimutances  will  be 
reviewed  annually  to  determine  if  the 
remaining  past  due  balance  can  be  paid 
in  full  or  if  the  additional  payment 
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amount  shoold  be  mocSfied.  Pw  montidy 
pa3nnefit  borrowers,  pajiBienle  fai 
addition  to  the  regularly  scbednled 
amomt  to  repay  a  delnquency  most  be 
at  least  $10  per  meatfi. 

(e)  Systematic  method  to  serrice 
accounts  of  delinquent  monthly  and 
annnot  payment  borrowers.  FodiA  will 
promptly  and  sjrstematfcally  service 
delinquent  accounts  to  attempt  to  have 
the  problems  resolved  so  the  buriower'e 
homeownenhip  is  not  Jeopardized. 
Although  a  suffident  number  of 
servicing  letters  are  needed  to  document 
that  borrowers  have  been  notified  of 
benefits  which  may  be  available  to 
them.  FmHA  may  contact  the  borrower 
through  personal  contact  either  by 
telephone  or  in  person.  During  a 
telephone  or  personal  contact  an 
attempt  will  be  made  to  reach  a  firm 
agreement  with  the  borrower  to  resdve 
the  delinquency.  AD  contacts  and 
attempted  contacts  should  be 
documented  in  die  borrower'a  servicing 
record.  If  die  borrower  does  not  qnafify 
for  additional  benefits  (moratorhan  or 
subsidy)  and  the  borrower  is  unable  or 
unwillhig  to  reach  a  satisfactory 
agreement  to  repay  the  delinquenqr. 
FmHA  will  discuss  volimtary  liquidation 
of  die  account  If  a  borrower  has  not 
resolved  a  delinquency  and  FmHA 
determines  liquidation  is  necessary. 
FmHA  will  attempt  to  have  the 
borrower  meet  his/her  loan  obligetion 
by  selling  the  property  to  repay  die  loan 
accoont  Voluntary  sale  by  borrowers 
allows  them  to  realize  any  equity  diey 
have  in  the  property  (as  adjusted  by 
recapture  of  subsidy,  if  appficabi^.  To 
ensure  consistency,  a  series  of  Goide 
Letters  (available  in  any  FmHA  office) 
are  provided  FmHA  field  staSa  for 
discretionary  use  in  servicing  delinquent 
accounts.  At  appropriate  times  during 
servicing  contacts  borrowers  wfH  be 
advised  about  interest  credit  and 
moratoriums.  When  a  borrower 
becomes  30  days  or  more  past  due  rnider 
the  terms  or  conditions  of  Form  FaHA 
1953(-37,  '^Jeunquency  Workout 
Agreement  (DWA),  the  agreement 
becomes  mdl  and  void.  Any  reference  to 
this  agreement  also  refers  to  Ponn 
FmHA  1991-37,  "Additional  Payment 
Agreement"  and  Form  FmHA  451-37. 
"Additional  Partial  Payment 
Agreement.  A  borrower  woo  misses  a 
schedtxlcd  payment  and  has  made 
payments  as  agreed  for  less  than  3 
months  wffl  be  advised  that  if  the 
account  is  not  brou^it  current  action 
may  be  taken  to  liquidate  the  account 
wdthont  further  servicing,  provided 
servicing  letters  have  been  sent  or 
personal  contact  made  docmnenting  fbe 
borrower  has  been  notified  of  benefits 


which  nay  be  ava^blc  to  them  (eg., 
intaiest  credit  auMsmc*  and 
mcwatiorHuB).  If  the  decisiaB  is  made  to 
liquidate.  ApIb  borrower  shoald  be 
encowaged  to  sdl  die  secartty  pfoperty. 
A  borrower  who  raisecs  •  schedidcd 
payment  and  has  made  payments  as 
agreed  for  more  than  3  months  will  be 
serviced  as  though  it  is  an  initial 
delinquency. 


9 1981.813 

(a)  Definitions.  As  used  in  this 
sectfoK 

(1)  AforaterntBfc  A  period  of  )4»  to  2 
years  during  wUch  scheduled  payments 
are  deferred  for  payni^t  at  a  later  date. 

(2)  Scheduled  payments.  The  amouat 
of  the  monthly  or  annnal  installment  on 
a  promissory  note  as  modified  by  an 
interest  credit  agreement  ddiaquency 
woricoat  agreeasent.  aaiortization  ot  an 
advance  by  FmHA,  or  other  agreeaients 
between  FmHA  and  the  borrower. 

(3)  Temporary.  A  period  of  time  not  to 
exceed  2  years.  For  example,  it  would 
not  be  apprepiiat*  to  pant  a 
moratorimn  to  a  borrower  who 
frequently  experiences  periods  of 
unemploymest  and  it  is  lately  sach 
periods  of  unemployment  wUl  OMitinwai 
In  suck  a  case,  uneaiployment  could  not 
be  considered  temporary. 

(4)  Unduly  impaired  standard  of 
living.  An  Skdverse  condition,  exceeding 
a  normal  or  reasonable  financial 
setback,  that  temporarily  preveats  a 
borrower  from  meeting  necessary  living 
expenses  and  scheduled  payments  on 
die  FmHA  loan. 

(b)  Eligibility  requirements.  The 
borrower  will  be  provided  a  form  to 
complete  vdien  FmHA  becomes  aware 
of  existing  circumstances  beyond  the 
buiiu wet's  control  which  may  entitle  a 
borrower  to  a  moratarinm  or  if  the 
borrower  requests  a  moratorium  withoat 
filing  the  fnm.  If  needed.  PmHA  will 
assist  die  boirower  in  completing  the 
form.  All  of  the  foUowing  eonditions 
must  exist  befcne  a  moratorium  can  be 
granted: 

(1)  Tlie  borrower  is  temporarily 
unable  for  one  of  the  fidowing  leasons 
to  continue  making  sdiedaled  payments 
widumt  unduly  impairing  Ms/her 
standard  of  living: 

(i)  Income  redactioa  of  at  lea^  20 
pevoent.  If  the  borrower  is  uuiiaudy 
recehrtaig  intersst  credit  the  20  peicent 
reduction  wid  be  from  die  kacome  on 
winch  die  corrent  interest  credit 
agreement  is  based  If  the  borrower  is 
not  receiving  interest  credit  the  20 
percent  reduction  %viH  be  fiTun  verified 
income  far  the  past  year.  A  29  percent 
reduction  by  itself,  however,  does  not 
make  a  borrower  eligible  tor  a 
moratorimn.  A  budget  must  be  prepared 


and  must  indicate  that  the  borrovrer's 
standard  of  linking  wiU  be  umhily 
impaiSRl  if  payawuts  wiA  the  waniiaam 
authorized  inteiest  credit  are  requised. 
FmHA  will  determfaie  if  the  buiio¥>ei 
qudifles  for  interest  cndtt  or  additiowal 
interest  credit  befave  yaiitiiig  a 
moratwiuBL 

(ii)  Tin  need  to  pay  unexpected  and 
uniein^aned  expenses  lesidting  from 
an  acddent  9nc«o,  ii^oiy  or  deadi  of  a 
famfly  aiember  or  damage  to  the 
security  pteperty  tf  adeq^e  hazard 
insoranee  coverage  was  unavailsble. 

(2)  The  borrower  nrast  occupy  the 
dwriBng  nriess  the  dweBing  ia 
determined  by  Fn^IA  to  be 
uninhabitable. 

(3)  The  borrower's  acceant  is  not 
currendy  accelerated. 

(4)1116  borrower  agrees  to  notify 
FmHA  if  die  circumstances  on  whio)  the 
moratorium  was  based  change. 

(c)  Granting  a  moratorium.  A 
moratorium  on  scheduled  payments  will 
be  granted  when: 

(1)  The  borrower  has  made  written 
request  on  a  form  provided  by  FmHA. 

(2)  FmHA  has  verified  the  accuracy  of 
the  information  provided  and 
determines  that  the  borrower  is 
receiving  all  authorized  interest  credit 
and  meets  all  the  moratorium  eligibility 
requirements. 

(d)  Approval  authority.  FmHA  wifl 
notify  the  borrower  in  writing  of  the 
action  taken  on  a  moratorium 
application  within  15  days  after  receipt 
of  the  completed  written  anilication  1^ 
FmHA.  If  the  moratorium  is  denied,  the 
borrower  will  be  notified  in  accordance 
with  paragr^)h  (k)  of  this  section,  and 
9 1910.6(b)(1)  of  subpart  A  of  part  1910 
of  this  chapter. 

(e)  Moratorium  period  A  moratorium 
will  be  in  effect  lor  a  period  not  to 
exceed  2  years  unless  earlier  cancelled. 
The  borrower's  drciuastances  will  be 
reviewed  annually  but  the  moratorium 
wiU  be  cancelled  any  time  the  reason  fo4 
the  moratoriuB  no  longer  exists.  A 
moratorium  may  be  rent>active  lor  up  to 
90  days  prior  to  the  date  the  request  for 
a  moratorinm  was  received  by  FmHA  if 
the  drcomstanoes  for  which  die 
moratorium  is  to  be  granted  existed    . 
during  that  time,  in  sttoations  under 

9  1944.5[d)(ll)  of  pert  1944  of  das 
chapter  where  the  income  of  a  spouse 
living  apart  from  the  borrower  family  is 
indnded.  the  moratorinm  may  be 
retroactive  fiv  np  to  90  days  prior  to 
either  the  data  the  moratorium  request 
was  lacaived  or  the  end  of  the  6  month 
period.  wUchevCT  is  later. 

(f)  Annual  review.  Tor  borrowers 
receiving  faiterest  credit  the  borrower's 
circmnstances  will  be  evaluated  during 
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the  annual  interest  credit  review  to 
determine  if  a  moratorium  it  still 
justified  For  borrowers  not  receiving 
interest  credit  the  borrower's 
drcumstances  will  be  reviewed 
annually  on  the  anniversary  date  of  the 
moratorium.  If  circumstances  warrant 
the  moratorium  will  continue  in  effect; 
otherwise  it  will  be  cancelled  The 
borrower  will  be  sent  a  letter  requesting 
information  in  connection  with  the 
aimual  review.  If  the  borrower  does  not 
respond  to  the  annual  request,  the 
moratorium  will  be  cancelled  There  will 
be  no  appeal  of  a  cancellation  because  a 
borrower  failed  to  respond  to  the  annual 
request  A  moratorium  will  never 
continue  for  a  period  of  more  than  2 
years.  If  the  moratorium  was  granted  to 
pay  unexpected  and  unreimbursed 
expenses,  the  borrower  must  show  that 
an  amount  at  least  equal  to  the  deferred 
payments  has  been  applied  toward  the 
expenses  or  the  moratorium  will  be 
cancelled  Although  the  borrower  is 
expected  to  pay  the  taxes  and 
insurance,  if  pMsible,  during  the 
moratorium  period  the  real  estate  taxes 
and  hazard  insurance  premium  can  be 
paid  by  FmHA  and  charged  to  the  loan 
account  if  the  borrower  is  unable  to  pay 
the  taxes  and  premium,  as  authorized  in. 
i  1806.6  of  subpart  A  of  part  1806  of  this 
chapter  (paragraph  VI  of  FmHA 
Instruction  428.1)  or  subpart  C  of  part 
1965  of  this  chapter,  as  applicable. 
Borrowers  on  escrow  will  be  sent  a 
billing  statement  each  month  for  the 
taxes  and  insurance.  If  the  borrower  is 
unable  to  pay  the  taxes  when  they 
become  due  and  payable  from  the  taxing 
authority  or  insurance,  when  the 
premium  must  be  paid  FmHA  will  pay 
these  expenses  by  voucher. 

(g)  Action  at  the  end  of  the 
moratorium  period.  At  the  end  of  the 
moratorium  period  FmHA  will  verify 
the  borrower's  annual  income  and 
obtain  a  current  budget  to  determine  the 
borrower's  repayment  ability.  The 
borrower  will  be  advised  by  letter  of  the 
action  taken,  the  reasons  for  the  action 
and  the  new  payment  schedule. 

(1)  Borrowers  on  a  monthly  payment 
plan  who  can  bring  the  account  current 
within  2  years  by  paying  the  payments 
which  were  deferred  in  addition  to 
regularly  scheduled  payments,  will 
execute  a  delinquency  workout 
agreement  to  establish  a  new  repayment 
sdiedule. 

(2)  When  a  borrower  cannot  bring  the 
account  current  within  2  years  through 
use  of  a  delinquency  workout 
agreement  the  loan  will  be  reamortized 
within  the  remaining  term  of  the  loan. 

(3)  When  a  borrower  does  not  have 
repayment  ability  if  the  loan  were 
reamortized  within  the  remaining  term 


of  the  loan,  the  loan  may  be  reamortized 
for  the  remaining  term  plus  a  period  not 
to  exceed  the  time  a  moratorium  was  in 
effect  If  the  loan  was  not  originally 
scheduled  for  maximum  legal  term,  the 
loan  can  be  reamortized  for  the 
maximum  legal  term  of  the  loan  plus  a 
period  not  to  exceed  the  time  the 
moratorium  was  in  effect  less  the 
number  of  years  the  loan  has  been 
outstanding,  if  \he  Government's  lien 
priority  is  not  adversely  affected  Fees 
for  title  clearance  and  legal  services 
needed  to  assure  that  the  Government's 
lien  priority  is  retained  must  be  paid  by 
the  borrower  or  may  be  advanced  by  the 
Government  to  be  diarged  to  the 
borrower's  accoimt 

(4)  Cancellation  of  accrued  interest  at 
the  end  of  the  moratorium  period  will  be 
considered  for  borrowers  whose 
payments  with  maximum  interest  credit 
after  the  moratorium  period  exceed  20 
percent  of  their  adjusted  income.  Fart  or 
all  of  the  accrued  interest  will  be 
cancelled  when  reamortization  over  the 
mATcimiim  authorized  period  will  not 
result  in  payments  wfadch  are  within  the 
borrower's  repayment  ability.  If  the 
determination  is  made  the  borrower 
cannot  make  scheduled  payments 
without  cancellation  of  part  or  all  of  the 
accrued  interest  at  the  end  of  the 
moratorium  period  FmHA  will 
determine  how  much  interest  must  be 
cancelled  to  enable  the  borrower  to 
repay  the  loan  during  the  maximum 
authorized  period  The  amount  of 
interest  to  be  cancelled  will  be  deducted 
from  the  accoimt  balance  before 
reamortizing,  in  determining  the  new 
repayment  schedule. 

(5)  If  after  2  consecutive  years  of 
being  on  a  moratorium  a  borrower  is 
still  unable  to  resume  making  scheduled 
payments,  even  if  the  account  were 
reamortized  all  authorized  interest 
credit  were  granted  and  accrued 
interest  at  the  end  of  the  moratorium 
period  were  cancelled  the  account  must 
be  liquidated.  The  borrower  will  be 
notified  by  letter  that  arrangements 
must  be  made  to  sell  the  security 
property  because  of  his  or  her  inability 
to  resume  making  scheduled  payments 
or  FmHA  will  proceed  with  foreclosure. 

(h)  Cancellation.  A  moratorium  may 
be  cancelled  at  any  time  during  the 
moratorium  period  if  FmHA  determines 
that  the  reason  for  the  moratorium  no 
longer  exists  or  the  borrower  is  no 
longer  living  in  the  property  (unless  the 
property  is  uninhabitable). 

(i)  Interest  accrual.  Interest  will 
accrue  during  the  moratorium  at  the  rate 
shown  on  the  promissory  note  as 
modified  by  any  interest  credit 
agreement  in  effect  Interest  credit  will 
be  granted  and  renewed  throughout  the 


period  a  moratorium  is  in  effect  for 
borrowers  eligible  for  interest  credit 

0)  [Reserved] 

(k)  Appeal  rights.  The  borrower  will 
be  advised  in  writing  of  the  right  to 
appeal  when  a  moratorium  request  is 
denied  a  moratorium  is  cancelled  or  the 
interest  accrued  during  the  moratorium 
is  not  cancelled  unless  one  or  more  of 
the  following  applies: 

(1)  The  request  was  based  on  loss  of 
income  and  the  reduction  did  not  equal 
at  least  20  percent  of  the  borrower's 
confirmed  income. 

(2)  The  moratorium  terminated 
because  it  was  in  effect  for  a  total  of  2 
years. 

(3)  The  accrued  interest  was  not 
cancelled  because  the  borrower's 
payments  after  the  moratorium  did  not 
exceed  20  percent  of  income. 

(4)  The  borrower  failed  to  respond  to 
the  request  for  information  during  the 
annual  review  period 

(1)  Waiting  period.  There  is  no  waiting 
period  between  moratoriums  provided 
the  condition  on  which  the  later 
moratorium  is  granted  differs  from  the 
preceding  one. 

19S1.314    ReamorttzaUons. 

Reamortizing  section  502  and  504  RH 
loans  extends  loan  payments  to  the 
maximum  authorized  repayment  period 
or  rearranges  the  payments  within  the 
remaining  years  of  the  original 
repayment  period. 

(a)  Conditions.  RH  loan  accounts  may 
be  reamortized  under  any  of  the 
following  circumstances: 

(1)  When  the  borrower  has  made 
extra  payments  or  refunded  loan  funds 
totaling  at  least  10  percent  of  the  loan 
balance  and  the  borrower  concurs  with 
the  decision  to  reamortize  the  account 
balance. 

(2)  At  the  end  of  the  moratorium 
period. 

(3)  When  an  individual  fanner 
program  loan  for  real  estate  purposes  of 
a  section  502  or  504  RH  loan  is  being 
made  to  a  presentiy  indebted  section  502 
or  504  RH  borrower,  and  FmHA 
determines  the  borrower  cannot 
reasonably  be  expected  to  meet 
installments  due  unless  the  account  is 
reamortized 

(4)  When  the  loan  was  not  scheduled 
for  the  maximum  legal  term  at  the  time 
the  loan  was  made  (e.g.,  a  housing  loan 
is  scheduled  for  a  26  year  term, 
although,  the  maximum  legal  term  is  33 
years)  and  the  seciuity  life  of  the 
property  is  such  that  the  term  can  be 
extended  the  loan  may  be  reamortized 
for  the  maximum  legal  term  less  the 
number  of  years  the  loan  has  been 
outstanding  provided  FmHA  determines 
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the  borrower's  financial  condition  has 
chtmged  cmd  the  borrower  cannot 
reasonably  be  expected  to  meet  the 
obligation  unless  the  account  is 
reamortized.  Existing  loans  scheduled 
for  a  33  year  term  cannot  be  extended  to 
38  years.  Fees  for  titie  clearance  and 
legal  services  needed  to  assure  the 
Government's  lien  priority  is  retained 
will  be  paid  by  the  borrower  or 
advanced  by  FmHA  to  be  charged  to  the 
borrower's  account 

(5)  When  an  unauthorized  loan  or 
unauthorized  interest  credit  has  been 
serviced  according  to  subpart  M  of  part 
1951  of  this  chapter,  and  the  reversal 
and  reapplication  of  payments  have 
resulted  in  a  delinquency  which  requires 
more  than  2  years  for  the  borrower  to 
repay  under  a  delinquency  workout 
agreement 

(6)  To  initially  establish  a  borrower  on 
an  escrow  system  when  real  estate 
taxes  for  one  or  more  years  and/or  an 
insurance  premium  for  one  year  is 
advanced  by  FmHA  and  the  borrower  is 
not  able  to  repay  the  advance  within  the 
number  of  years  represented  by  the 
taxes  or  insurance,  as  applicable. 
Nonprogram  (NP)  accounts  will  only  be 
reamortized  in  this  instance  if  the 
borrower  is  an  owner/occupant  FmHA 
will  pay  the  taxes  and/or  insurance  of 
an  NP  borrower  who  is  an  investor/ 
nonoccupant  only  if  the  borrower  is 
unwilling  or  unable  to  pay  the  taxes 
and/or  insurance.  If  paid  by  FmHA.  it 
will  be  charged  to  the  loan  account  as 
an  unamortized  cost 

(7)  To  bring  a  delinquent  account 
current  in  cases  where  same-terms 
assumption  is  authorized. 

(8)  When  a  decision  has  been  made 
under  applicable  farmer  program 
regulations  to  provide  servicing  benefits 
on  the  farmer  program  loan(s]  of  a 
borrower  who  also  has  an  RH  loan. 

(9)  When  reinstating  an  accoimt 
which  has  been  accelerated. 

(b)  Required  actions.  The  borrower 
must  sign  a  reamortization  agreement 
form  provided  by  FmHA  to  effect  the 
reamortization.  The  interest  rate  on  the 
loan  will  be  unchanged. 

S  1951.315   Refinancing. 

Refinancing  of  section  502  loans  is 
authorized  when  the  property  meets 
program  standards  and  either  interest 
credit  would  not  be  available  because 
the  loan  was  approved  prior  to  August  1, 
1968,  or  the  loan  was  made  as  an  above- 
moderate  income  or  NP  loan  and  the 
borrower  would  now  be  eligible  for  a 
loan  with  interest  credit  and  through 
circumstances  beyond  the  borrower's 
control,  the  borrower  is  in  danger  of 
losing  his/her  home.  Refinancing  will  be 
processed  as  a  subsequent  loan  in 


accordance  with  Subpart  A  of  part  1944 
of  this  chapter  and  will  be  for  the 
amount  of  the  FmHA  debt  plus  closing 
costs  if  necessary. 

{1951.316   Sarvidna  a  note-only  loan. 

A  loan  made  on  a  note-only  basis  will 
be  serviced  in  a  manner  which  is  in  the 
Government's  best  interest.  The 
following  applies: 

(a)  Sale  of  real  property  improved 
with  note-only  loan.  When  property 
which  was  improved  with  note-only 
funds  is  sold  FmHA  will  attempt  to 
collect  the  balance  owed  on  the  loan.  If 
collection  cannot  be  made,  the  debt  may 
be  assumed  by  the  purchaser  of  the 
property  on  the  terms  of  the  note.  If 
collection  or  assumption  cannot  be 
effected  FmHA  will  determine  if  the 
borrower  has  assets  and  whether  a 
judgment  should  be  sought 

(b)  Note-only  in  connection  with 
secured  han(s).  When  a  borrower  owes 
both  secured  and  RH  note-only  loans 
and  the  security  property  is  transferred 
to  a  party  who  will  assume  the  secured 
loan(s)  on  other  than  a  same  rates  and 
terms  assumption,  the  amount  to  be 
assumed  will  be  the  total  of  the  secured 
and  unsecured  loans,  not  to  exceed  the 
market  value  of  the  security  property. 
When  all  of  the  transferor's  debt  is  not 
assumed  the  balance  will  be  collected 
If  not  collected  FmHA  will  determine  if 
the  borrower  has  assets  and  whether  a 
judgment  should  be  sought 

(c)  Deceased  borrower.  When  a  note- 
only  borrower  dies,  FmHA  will 
determine  if  there  are  relatives  who  will 
repay  the  loan.  If  payments  are  no! 
made,  FmHA  will  determine  whether 
there  are  assets  in  the  borrower's  estate 
from  which  a  claim  may  be  collected.  If 
there  are  assets,  a  claim  against  the 
decedent's  estate  will  be  pursued 

91951.317   Servicing  the  account  of  a 
bomiwer  wtM)  anters  actlv*  military  duty 
after  a  loan  la  doaad. 

The  Soldiers  and  Sailors  Relief  Act 
requires  that  the  effective  interest  rate 
charged  a  boirower  who  enters  active 
military  duty  after  a  loan  is  closed  will 
not  exceed  6  percent.  This  apphes  only 
to  full-time  active  military  duty,  and 
does  not  include  military  reserve  status 
or  National  Guard  participation.  When 
the  borrower  or  the  borrower's 
dependents  are  occupying  the  security 
property,  the  borrower  may  be  entitied 
to  interest  credit  which  would  result  in 
an  effective  interest  rate  lower  than  6 
percent  Therefore,  such  a  loan  will 
accrue  interest  at  the  lesser  of  the 
effective  interest  rate  under  an  interest 
credit  agreement  or  at  6  percent  for  as 
long  as  the  borrower  is  in  active  military 
duty  status.  It  is  the  borrower's 


responsibility  to  inform  FmHA  of  his  or 
her  entry  into  the  separation  from  activn 
military  duty.  FmHA  will,  however, 
grant  and  terminate  this  benefit  when 
they  become  aware  of  and  verify  the 
borrower's  military  status  by  any 
means.  This  assistance  will  be  granted 
effective  when  FmHA  has  verification 
the  borrower  qualifies  or  the  date  of  last 
payment  whichever  is  later.  When  the 
borrower  no  longer  qualifies, 
termination  will  be  effective  on  the  date 
of  the  next  scheduled  payment  after 
FmHA  has  verification  of  the  borrower's 
status  to  support  termination.  This 
assistance  will  not  be  granted  or 
terminated  retroactively. 

{1961.319   Raporting  to  credit  buTMua. 

(a)  Initial  reporting.  FmHA  will 
initially  report  to  credit  bureaus  monthly 
payment  borrowers  whose  accounts  are 
30  days  or  more  past  due  by  at  least  V^i 
or  the  annual  installment  amount  on 
January  1.  FmHA  will  notify  borrowers 
that  their  account  is  to  be  reported. 
Borrowers  who  are  to  be  reported  as 
delinquent  will  have  60  days  to  bring  the 
account  current  ff  the  account  is  not 
brought  current  during  that  time,  the 
account  will  be  reported  to  the  credit 
bureau  as  delinquent  and  the  status  of 
the  account  updated  monthly  to  the 
credit  bureau  file  for  7  years.  Referrals 
will  include  any  or  all  of  the  folbwing 
information: 

(1)  Case  number,  including  Social  Security 
Number. 

(2)  Name,  including  co-borrower,  if  any. 

(3)  Association  code  (e.g..  individual  or 
joint). 

(4)  Special  comments  code  (e.g..  accoimt  in 
dispute). 

(5)  Street  address. 

(6)  City.  State,  Zip  code. 

(7)  Date  loan  was  made. 

(8)  Type  of  loan  (e.g..  real  estate). 

(9)  Loan  number. 

(10)  Total  loan  amount 

(11)  Date  of  last  payment 

(12)  Status  (e.g.,  in  collection,  foreclosure 
started). 

(13)  Date  loan  became  delinquent 

(14)  Unpaid  balance. 

(15)  Amount  past  due. 

(16)  Terms. 

(b)  Reviewing  account  status.  If  a 
borrower  desires  an  explanation  of  the 
account  or  disagrees  with  the  stated 
delinquency  during  the  60-day  period 
between  notification  and  referral,  the 
borrower  may  request  a  meeting  with 
FmHA  to  discuss  the  account.  If  a 
borrower  questions  the  account  status, 
the  account  will  not  be  referred  until  it 
is  determined  if  the  status  is  correct. 
FmHA  will  withhold  the  referral  until 
the  borrower's  questions  are  resolved 
Afier  an  account  has  been  referred. 
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borrowen  may  question  infbnnation 
reported  by  contacting  the  credit  bureaa 
or  PmHA.  PmHA  will  determine  within 
15  days  what  corrective  action,  if  any,  is 
necessaiy  to  resolve  the  reqoest 

From  time  to  time  FmHA  conducts 
pilot  pro|ects  to  test  concepts  related  to 
the  management  and/or  s^  of  SFH 
inventory  pn^ierty  which  may  deviate 
from  the  provisions  of  this  subpart  but 
will  not  be  inconsistent  with  provisimis 
of  the  Housing  Act  of  1948,  as  amended, 
or  other  Acts  affecting  FmHA's  SFH 
program.  Prior  to  initiation  of  a  pilot 
project,  FmHA  will  publish  in  the 
Federal  Register  a  Notice  outlining  the 
nature,  scope,  and  duration  of  the  pilot 
The  pilot  prqects  may  be  handled  by 
FmHA  employees  and/or  under  contract 
with  persom.  Qrms,  or  other  entities  in 
the  private  sector. 

f1»S1J20   [Raaervetfl 


I  lasi  J21 

Detafled  FmHA  instnicttans  for 
administering  this  subpart  are  available 
in  any  FmHA  office  [FmHA  faistraction 
1951-G]. 

1 1S61.S2a-1991.S4S    [Rasarvatf] 


91991J90    OMBcontroli 

The  reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  0MB  control  number  057S- 
OOea  Ptiblic  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  5  to  30  minutes  per  response, 
with  an  average  of  .28  minutes  per 
response  including  time  for  reviewing 
instructions,  seardiing  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  diis  burden 
estimate  or  any  other  aspect  of  this 
collectimi  of  information,  including 
suggestions  for  reducing  this  btuxlen.  to 
Department  of  AgricuHure,  Qearance 
Officer.  OIRM,  room  404-W, 
Washington,  DC  20250;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington,  DC  20509. 


Subpart! 
Servicing  Polciaa 

18a.  The  exhibits  to  subpart  S  of  part 
1951  are  amended  as  follows. 


17.  In  Exhibit  A.  Attachment  2,  a  last 
paragraph  is  added  to  the 
"Adraowledgment  of  Notice'*  to  read  as 
follows: 


AckDOwMgnMnt  of  Nottca  of  Prapaa 
AvailabiUty 

I/We  imderttand  that  if  I/we  are  indebted 
for  a  SFH  loan,  in  some  cases,  interest  credits 
may  be  granted  to  reduce  my/our  house 
payment  or  my/our  payments  may  be 
suspended  for  a  period  of  time  (moratorium) 
and  made  up  later. 


Exhtt)M  A,  Atlaclt.  S   [Amentfed] 

18.  In  Exhibit  A.  Attachment  3,  Notice 
to  Borrowers,  the  paragraphs  under 
"FmHA  Will  Accelerate"  and  "Steps 
You  Can  Take"  are  revised  to  read  as 
follows: 

Attachments 


Notice  of  Borrowers  With  Non-Monetary 
Defaults,  Non-Monetary  Defaults  and 
Dtelinquency,  or  That  a  Prior  lienholder  or 
Junior  Lienholder  is  Forecloiing 

•         •         •         *         • 

FmHA  WiD  Accelerate  Your  Loans 

This  means  FmHA  will  take  legal  action  to 
'collect  the  money  yon  owe.  They  will 
foreclose  on  real  estate  and  repossess 
equipment  and  other  property  used  to  secure 
your  loans.  This  could  include  your  dwelling, 
even  if  your  housing  account  is  current,  if  it 
wss  used  to  secure  your  farm  loan(s).  They 
will  also  stop  the  release  of  money  from  the 
sale  of  crops  or  other  property.  They  may 
take,  by  administrative  offiet.  money  you  are 
owed  by  other  Federal  agencies. 

Steps  You  Can  Take  Before  FmHA 
Accelerates  Your  Loans 

You  can  apply  for  the  loan  servicing 
programs  described  in  Attachment  1.  These 
are  called  Primary  and  Preservation  Loan 
Service  Pragrann.  If  you  are  faidebted  for  a 
SFH  loan,  in  some  cases,  interest  credits  may 
be  granted  lo  reduce  your  house  payment  or 
your  payments  may  be  suspended  for  a 
period  of  time  (moratorium)  and  made  up 
later.  You  can  also  ask  for  a  meeting.  At  this 
meeting  you  can  explain  why  you  think 
FmHA's  records,  as  indicated  on  this  Notice, 
are  wrong.  You  can  also  suggest  things  you 
can  do  to  correct  these  problems,  so  as  to 
avoid  acceleration  and  foreclosure.  You  can 
request  both  loan  servicing  and  a  meeting  at 
the  same  time.  For  example,  if  this  Notice 
states  that  yon  ara  delinquent  and  also  have 
disposed  of  property  without  FmHA's  written 
consent  you  can  request  servicing  to  deal 
with  the  delinquency  problem  and  request  a 
meeting  on  the  question  of  anauthori2ed 
disposition  of  property. 


ExhlbRA.Attaefi.8   [AmandadI 

19.  In  Exhibit  A.  Attachment  5.  Notice 
of  Intent  paragraph  111(2]  is  revised  to 
read  as  follows: 

8 

•         •         • 


Notice  of  Intent  to  Accelerate  or  to  ContiRae 
Acceleration  and  Notice  of  Borrower's  Rights 

*        •        •        *        • 

in.  FmHA  Intends  to  Foreclose 


(2)  Foreclose  and  sell  your  real  estate- 
mortgaged  to  FmHA;  this  could  iachide  your 
dwelling  even  if  your  housing  account  is 
current  if  it  was  used  to  secure  your  farm 
loan(s); 


ExhibNAAttMlkT   [Amended] 

20.  In  Exhibit  A,  Attachement  7, 
notification  of  continued  acceleration, 
the  second  paragraph  of  the  letter  is 
revised  to  read  as  follows: 

AttacfaaMnt7 


Notification  of  Continued  Acceleration  of 
Loans  and  Notice  of  Borrower's  Rights 


Dear  (Borrower's  Name): 

FmHA  will  take  legal  action  to:  foreclose 
on  real  estate;  this  could  include  your 
dwelling  even  if  your  housing  account  is 
current  if  it  was  used  to  secure  your  farm 
loan(s). 


ExhlbRAAttach.9    [Amended] 

21.  In  Exhibit  A.  Attachment  8, 
Notification  of  Intent  the  paragraph  of 
the  letter  under  "FmHA  will  a«:derate" 
is  revised  to  read  as  follows: 

Attachments 


Notification  of  Intent  to  Aocderate  or 
Continue  Acceleration  of  Loans  and  Notice  of 
YourRighte 


Dear  (Borrower's  Name): 


FmHA  Will  Accelerate  Your  Loans 

This  meana  FmHA  will  take  legal  action  to 
collect  the  money  yon  owe.  They  will 
foreclose  on  real  estate  and  other  property 
used  to  secure  your  loans.  This  coald  include 
your  dwelling  even  if  your  housing  acooint  is 
current  if  it  was  used  to  secure  your  farm 
loan(s].  They  may  also  stop  release  of  money 
from  the  sale  of  crops  or  other  property.  They 
may  take,  by  administrative  offset  any 
money  you  are  owed  by  odier  Federal 
agendas. 


pAfm96S-PROPEfmr 

22.  The  aathcvity  citation  for  part  1855 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989: 42  U.S.C  1480;  5 
U.S.C  301: 7  CFR  2.23;  7  CFR  2.70. 
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Subpart  A— Liquidation  of  Loans 
Secured  by  Real  Eatate  and 
Acqulaition  of  Real  and  Cttattel    . 
ProfMfty 

23.  In  S  1955.5,  paragraph  (d)  is 
revised  and  paragraph  (e)  is  added  to 
read  as  follows; 

81S55J   Qanaral  actions. 

•        •        *        *        • 

(d)  Payment  of  costs.  Costs  related  to 
liquidation  of  a  loan  or  acquisition  of 
property  will  be  paid  according  to 
FmHA  Instruction  2024-P  (available  in 
any  FmHA  office)  as  either  a 
recoverable  or  nonrecoverable  cost  as 
defined  in  S  1955.3  of  this  subpart 

(e)  Escrow  funds.  Any  funds 
remaining  in  the  borrower's  escrow 
account  at  the  time  of  liquidation  by 
voluntary  conveyance  or  foreclosure  are 
nonrefundable  and  will  be  credited  to 
the  borrower's  loan  account 

24.  In  S  1955.15,  paragraph  (d)(2)(iv] 
introductory  text  is  revised  to  read  as 
follows: 

S  1985.15    Foreclosure  t»y  the  Qovammant 
of  loans  sacurad  by  real  aetata. 

(d)  •  •  * 

(2)  *  •  • 

(iv)  If  the  decision  is  made  to  liquidate 
the  farm  loan(8)  of  a  borrower  who  also 
has  a  SFH  loan(8),  and  the  dwelling  was 
used  as  security  for  the  farm  loan(s)  it 
will  not  be  necessary  to  meet  the 
requirements  of  subpart  G  of  part  1951 
of  this  chapter  prior  to  accelerating  the 
account  Except  that  if  the  borrower  is 
in  default  on  his/her  farm  loan(s),  the 
SFH  account  must  have  been  considered 
for  interest  credit  and/or  moratorium  at 
the  time  servicing  options  are  being 
considered  for  the  FP  loan(8)  prior  to 
acceleration.  If  it  is  later  determined  the 
FP  loan(8)  are  to  receive  additional 
servicing  in  lieu  of  liquidation,  the  RH 
loan  will  be  reinstated  simultaneously 
with  the  FP  servicing  actions  and  may 
be  reamortized  in  accordance  with 
S1951.314  of  subpart  G  of  part  1951  of 
this  chapter.  Accounts  of  a  borrower 
who  has  both  Farmer  Program  and  SFH 
loan(s)  may  be  accelerated  as  follows: 


Subpart  C — Diapoaal  of  Inventory 
Property 

25.  S  1955.135  is  revised  to  read  as 
follows: 

S  1988.135    Taxes  en  kivantory  raal 


Where  FmHA  owned  property  is 
subject  to  taxation,  taxes  and 
assessment  installments  will  be 
prorated  between  FmHA  and  the 


purchaser  as  of  the  date  the  title  is 
conveyed  in  accordance  with  the 
conditions  of  Forms  FmHA  1955-45  or 
FmHA  1955-46.  The  purchaser  will  be 
responsible  for  paying  all  taxes  and 
assessment  installments  accruing  after 
the  titie  is  conveyed.  The  County 
Supervisor  or  District  Director  will 
advise  the  taxing  authority  of  the  sale, 
the  purchaser's  name,  and  the 
description  of  the  property  sold.  Only 
the  prorata  share  of  assessment 
installments  for  property  improvements 
(water,  sewer,  curb  and  gutter,  etc.) 
accrued  as  of  the  date  property  is  sold 
will  be  paid  by  FmHA  for  inventory 
property.  At  the  closing,  payment  of 
taxes  and  assessment  installments  due 
to  be  paid  by  FmHA  will  be  paid  from 
cash  proceeds  FmHA  is  to  receive  as  a 
result  of  the  sale  or  by  voucher  and  will 
be  accomplished  by  one  of  the 
following; 

(a)  For  purchasers  receiving  FmHA 
credit  and  required  to  escrow,  FmHA's 
share  of  accrued  taxes  and  assessment 
installments  will  be  deposited  in  the 
purchaser's  escrow  account 

(b)  For  purchasers  not  required  to 
escrow,  accrued  taxes  and  assessment 
installments  may  be: 

(i)  Paid  to  the  local  taxing  authority  if 
they  will  accept  payment  at  that  time;  or 

(ii)  Paid  to  the  purchaser.  If 
appropriate,  for  program  purchasers,  the 
funds  can  be  deposited  in  a  supervised 
bank  account  until  the  taxes  can  be 
paid. 

(c)  Except  for  SFH,  deducted  from  the 
sale  price  (which  may  result  in  a 
promissory  note  less  than  the  sale 
price),  if  acceptable  to  the  purchaser. 

PART  1956-DEBT  SETTLEMENT 

26.  The  authority  citation  for  part  1956 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480:  S 
U.S.C.  301;  31  U.S.C  3711;  7  CFR  2.23;  7  CFR 
2.7a 

Subpart  B — Debt  Settlement— Fanner 
Programa  and  Single  Family  Houaing 

27.  In  S  1956.57,  paragraph  (c)  is 
revised  to  read  as  follows: 

51958.57    Qanaral  nfoxlalnna 

(c)  Negotiating  a  settlement  County 
Supervisors  may  approve  compromise, 
adjustment  cancellation  and  diargeoffs 
of  SFH  debts,  regardless  of  the  amount 
District  Directors  and  County 
Supervisors  cannot  approve  other  debt 
setUement  actions,  therefore,  other  than 
SFH  debt  setUements,  they  will  make  no 
statements  to  a  debtor  concerning  the 
action  that  may  be  taken  upon  a 
debtor's  application.  In  negotiating  a 


settlement  all  of  the  factors  which  are 
pertinent  in  determining  abihty  to  pay 
will  be  discussed  to  assist  the  debtor  in 
arriving  at  the  proper  type  and  terms  of 
a  settiement  Ibe  present  and  future 
repayment  ability  of  a  debtor,  the 
factors  mentioned  in  this  subpart  and 
any  other  pertinent  information  will  be 
the  basis  of  determining  whether  the 
debt  should  be  collected  in  full, 
compromised,  adjusted,  cancelled,  or 
charged  off.  It  is  impossible  in  cases 
eligible  for  debt  settlement  to  forecast 
accurately  the  debtor's  futute  repayment 
ability  over  a  long  period  of  time; 
consequentiy,  the  period  of  time  during 
which  payments  on  settiement  offers  are 
to  be  made  should  not  exceed  five  years. 
Debtors  have  the  right  to  make 
voluntary  settiement  offers  in  any 
amount  should  they  elect  to  do  so. 
Settiement  offers  will  not  be  approved 
in  any  case  unless  there  is  reasonable 
assurance  that  the  debtor  will  be  able  to 
make  the  payments  as  they  become  due. 

28.  In  S  1956.58,  the  introductory  text 
and  paragraph  (a),  the  introductory  text 
of  paragraph  (b)  and  paragraphs  (b)(1) 
and  (b)(3)  are  revised  to  read  as  follows: 

S  1958.88    Approval  or  raiactioa 

Debt  settiement  cases  not  within  the 
approval  authority  of  the  County 
Supervisor  will  be  submitted  for  review 
in  accordance  with  Exhibit  A  of  this 
subpart  (available  in  any  FmHA  office). 

(a)  Approval  authority.  Subject  to 
applicable  provisions  of  this  subpart, 
approval  and  rejection  authority  for 
compromise,  adjustment  cancellation  or 
charge  off  of  debts  is  as  follows: 

(1)  Fanner  Programs  debts,  (i)  Except 
as  provided  in  paragraph  (a)(l)(ii)  of  this 
section,  the  State  Director  may  approve 
or  reject  proposed  debt  settiements 
when  the  outstanding  balance  of  the 
indebtedness  involved  in  the  settlement 
less  the  amount  of  any  compromise  or 
adjustment  offer  is  less  than  $250,000 
(including  principal,  interest  and  other 
charges). 

(ii)  The  State  Director  may  approve 
the  cancellation  of  debts  discharged  in  a 
chapter  7  bankruptcy  in  accordance 
witii  S  1956.70(b)l3)  of  tiiis  subpart 
regardless  of  the  amount  of  the 
outstanding  indebtedness. 

(iii)  The.  Administrator  or  designee 
must  approve  or  reject  settiements  when 
the  outstanding  balance  of  the 
indebtedness  involved  in  the  settiement 
less  the  amount  of  any  compromise  or 
adjustment  offer  is  $250,000  or  more 
(including  principal,  interest  and  other 
charges). 

(2)  Single  Family  Housing  debts.  The 
County  Supervisor  may  approve 
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comjpraiDiM.  ad)u»tment.  canceUation  or 
chargeoff  of  SFH  debt*  regardleta  of 
amount. 

(b)  Processing  and  approval.  The 
approval  official  wilL 

(1)  Execute  completed  Form  FmHA 
1956-1  or  Form  FmHA  1956-^  when 
applicable,  and  proceas  Form  FmHA 
1956-2  via  the  terminal  Send  the 
original  approved  Form  FmHA  1956-1  to 
the  Finance  Office. 
*        •        •        •        • 

(3)  Not  notify  debtors  of  approval  of 
the  settlement  of  their  indebtedness 
when  debts  are  charged  off  under 
9  1966J5  of  this  subpart  or  cancelled 
under  1 1956.70(b)  of  this  subpart 


PART  1966-REAL  PROPERTY 

29.  The  authority  citation  for  part  1965 
is  revised  to  read  as  follows: 

AuUMtity:  7  U.S.C  1889;  42  \iS.C  1480;  6 
U.&C  301;  7  CFR  2J3;  7  CFR  2Ja 

Subpart  A— Servicing  of  RmI  Estate 
Sscunty  For  Fannsf  Prografn  Loans 
ano  Csftain  Nola*Only  Caaos 

3a  hi  i  1965.26,  paragraph  (cM2) 
introductory  text  is  revised  to  read  as 
follows: 

S  1965.26    Uquldatioa  action. 

•  •  *  •  • 

(c)  *  *  * 

(2)  SFH  loans  on  nonfann  tracts 
should  not  be  routinely  liquidated 
because  the  borrower  could  not  be 
successful  in  the  farming  operation.  If 
the  Qonfarm  property  secures  only  a 
SFH  Ioan(8),  it  will  not  be  liquidated 
unless  the  appropriate  provisions  of 
subpart  G  of  part  1951  of  this  chapter 
have  been  met.  including  the  offering  of 
interest  credit  assistance  and/or 
moratorium,  if  eligible.  When  the 
nonfann  security  is  also  additional 
security  for  a  farmer  program  Ioan(s). 
consideration  will  be  given  to  continuing 
with  the  SFH  loan  after  the  other 
security  for  the  farmer  program  loan  is 
liquidated  provided: 
•        •        •        *        * 

31.  Subpart  C  of  part  1965  is  revised  to 
read  as  follows: 

Subpart  C  Secwlly  Servicing  for  Single 
Family  Rural  Housing  Loans 

Sec 

1965.101  Purpose. 

1965.102  PoKey. 

1966.103  ResponsibiHties. 

1965.104  Pretervation  of  aecurity  and 
protection  of  hena. 

1966.105  S«rvicii]g  real  estate  taxes. 

1965.106  Subordination  of  FmHA  lien. 
1965.107-1965.109    [Reserved] 
1965.110    Release  of  security. 


occ. 

1966.111  Junior  Hens. 

1965.112  Lease  of  security  property. 

1965.113  Mineral  leases. 
1965.114-1966.115    [Reserved] 
1966.118    Deceased  boirowar. 

1966.117  Bankruptcy. 

1965.118  Release  of  FmHA  lien  without 
monetary  consideration. 

1965.119-1965.124    [Reserved] 

1966.125  Liquidation. 

1965.126  Transfer  of  property  with 
assumption  of  indebtedness. 

1965.127  Release  from  liability  and  servicing 
misatiafied  account  balances. 

1965.128  Asat^unent  of  promissory  notes 
and  security  instruments. 

1965.129  Cosigners. 
1965.130-1965.134    [Reserved] 
1965.135    Pilot  projects. 
1965.136-1965.138    [Reserved] 
1965.139    FmHA  Instructions. 
1966.14a-19B5.150    [Reserved] 

Subpart  C    Sacurity  Sacvldng  for 
Single  Family  Rural  Housing  Loans 

91965.101  Purpose. 

This  subpart  prescribes  policies  and 
procedures  for  servicing  actions  related 
to  real  estate  which  secures  section  502 
and  section  504  Rural  Housing  (R(i) 
loans  on  nonfarm  tracts  or  on  farms 
when  the  borrower  is  indebted  to 
Farmers  Home  Administration  (FmHA) 
for  the  RH  loan  only  herein  referred  to 
as  Single  Family  Housing  (SFH)  loans. 
Security  servicing  for  RH  loans  when 
the  borrower  is  also  indebted  to  FmHA 
for  Farmer  Program  loans  is  under- 
subpart  A  of  part  1965  of  this  chapter. 

91969.102  PoOcy. 

Real  estate  security  is  serviced  under 
provisions  of  the  security  instroments 
and  related  agreements,  including 
authorized  modifications,  in  a  manner 
which  will  assist  the  borrower  in 
accompHshing  the  loan  objectives  and 
protect  the  Government's  financial 
interest 

91965.103  ResponalbUltles. 

(a)  Borrower.  The  borrower  is 
responsible  for 

(1)  Making  loan  payments  as  agreed. 

(2)  Paying  real  estate  taxes  and/or 
assessments  when  due  and  keeping 
adequate  property  insurance  (and  flood 
insurance  where  required]  in  force;  or 
making  scheduled  escrow  installments 
for  taxes  and  insurance  when  required 
by  FmHA. 

(3)  Maintaining  the  property  in  good 
repair. 

(b)  FmHA  officials.  The  County 
Supervisor  and  certain  Assistant  County 
Supervisors  are  authorized  to  execute, 
on  behalf  of  the  Govercunent  all  forms 
and  other  documents  necessary  to 
complete  transactions  under  this 
subpart. 


91966.104    Prsaervattoo  of  security  and 
protsctlonoflsns. 

(a)  Inspection  of  security.  FmHA  will 
inspect  real  estate  security  as  necessary 
to  protect  the  Government's  interest 

(b)  Actions  by  FmHA  for  account  of 
borrower.  When  necessary  to  protect 
the  interest  of  the  Government,  FmHA 
may  make  a  protective  advance  and 
charge  the  advance  to  the  borrower's 
account  for  amortized  repayment 
through  an  increase  in  sdieduled 
payments.  Advances  are  authorized  for 

(1)  Payment  of  real  estate  taxes  and/ 
or  assessments  in  accordance  with 

9  1965.105. 

(2)  Property  or  flood  insurance 
premiums,  whether  payable  by  the 
borrower  directly  or  under  an  escrow 
system  where  applicable  will  be 
handled  under  subpart  A  or  B  of  part 
1806  of  this  chapter. 

(3)  For  care,  maintenance,  and  repairs 
essential  to  prevent  damage  or 
deterioration  of  the  security  when  the 
borrower  is  occupying  the  security 
property  but  is  not  adequately 
maintnining  it  or  when  the  bwrower  has 
abandoned  the  security  property. 

(c)  Actions  by  third  parties  which 
affect  security  property.  When  a  third 
party  brings  suit  or  takes  other  action 
which  affects  FmHA  security  property, 
borrowers  are  expected  to  protect  their 
own  interests  in  the  property.  Examples 
of  these  actions  are:  condemnation 
proceedings,  trespass  stiits.  and  actions 
to  quiet  tiUe.  When  FmHA  learns  of  a 
third-party  action  which  may  jeopardize 
the  Government's  interes*  in  the  security 
or  when  an  FmHA  employee  or  the 
Government  is  made  a  party  to  a  conn 
proceeding.  FmHA  will  take  steps  to 
protect  the  Government's  interest 
Protective  advances  will  be  authorized 
only  to  protect  the  Government's 
interest  When  foreclosure  or  other 
action  which  wotild  cause  the  borrower 
to  lose  possession  of  the  property  is 
imminent  FmHA  may  consider  making 
the  borrower  a  subsequent  loan  if  the 
borrower  and  property  meet  current 
eligibility  requirements,  the  funds  would 
be  used  for  an  authorized  loan  purpose, 
and  the  third  party  agrees  to  postpone 
the  impending  action  while  a  loan  is 
processed. 

(1)  Prior  lien  foreclosure.  When 
FmHA  learns  a  prior  lienholder  is 
contemplating  foreclosure,  FmHA  may 
pay  off  the  prior  lien  before  the 
foreclosure  sale  with  an  advance  of 
funds  charged  to  the  borrower's  account 
if  this  action  is  determined  to  be 
advantageous  to  the  Government  The 
FmHA  account  after  payment  of  the 
prior  lien,  will  be  liquidated.  When  ■ 
acceptable  title  evidence  has  been 
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obtained  and  it  is  determined  that  a  net 
recovery  on  (he  Government's 
investment  can  be  made  by  acqidrfng 
the  property,  FmHA  may  bid  at  the 
foreclosure  sale. 

[Z]  Junior  lien  foreclosure.  When  a 
junior  lien  foreclosure  does  not  result  in 
payment  in  full  of  the  FmHA  debt  but 
the  property  is  sold  subject  to  the  FmHA 
lien,  the  accoimt  may  be  assumed  by  the 
purchaser  on  program  or  nonprogram 
terms  if  the  requirements  of  9 1965.126 
(c)  or  (d)  of  this  subpart  can  be  met.  If 
the  purdiaser  does  not  asstnne  the 
FmHA  debt  the  loan  will  be  liquidated. 

(3)  [Reserved] 

(4)  Bankruptcy  sale.  FlnHA  may  bid  at 
a  bankruptcy  sale  provided  title  to  the 
security  property  can  be  acquired  free  of 
liens  other  than  FmHA's  lien(8). 


91965.108    8erv*clnorsal( 

In  this  section,  "taxes"  include 
assessments  which,  if  not  paid,  will 
become  a  lien  on  the  property. 
Borrowers  are  required  to  pay  die  taxes 
on  FmHA  security  property  when  they 
become  due.  Security  instmmraits  for 
FmHA  losns  provide  dist  the  borrower 
will  escrow  funds  for  die  payment  of 
taxes  if  requested  by  FmHA.  FmHA  may 
elect  to  use  the  services  of  s  contractor 
in  connection  with  escrow.  Existing 
borrowers  required  to  escrow  will  be 
notified  by  letter  st  least  90  days  prior  to 
initiating  escrowing  for  taxes.  Only 
monthly  payment  bomwers  or  annual 
borrowero  converted  to  monthly 
payment  will  be  required  to  escrow. 
Failure  to  pay  the  taxes  is  a  default  of 
the  loan  covenants.  In  credit  counseling 
or  assisting  program  bcMTOwers  in 
budgeting  or  other  financial  planning, 
payment  of  taxes  must  be  included. 
Borrowers  who  havs  not  paid  their  taxes 
will  be  notified  by  FmHA.  To  j>rotect  the 
Government's  interest  FmHA  will  not 
allow  delinquent  taxes  to  accumulate  on 
the  security  for  i^H  loans.  Except  as 
provided  in  paragraphs  (a),  (b),  and  (c) 
of  this  section,  FmHA  will  advance 
funds  for  the  payment  of  taxes  as 
follows: 

(a)  Foreclosure-pending  cases — (1) 
Borrowers  not  required  to  escrow. 
Where  State  law  permits,  property  will 
be  sold  at  foreclosure  sale  subject  to 
outstanding  taxes.  Where  taxes  must  be 
paid  up  to  the  foreclosure  sale  date, 
payment  should  be  deferred  until  the 
date  for  the  foreclosure  sale  is  set  unless 
the  taxing  authority  schedules  a  tax  sale 
sooner.  This  permits  a  single  advance  to 
be  processed  and  allows  flexibility  for  a 
management  decision  if  it  is  later 
determined,  due  to  such  considerations 
as  high  tax  rate,  length  of  time  required 
to  foreclose,  and  possible  vandalism  or 
other  loss,  there  is  no  recovery  to  be 


made.  If  a  tax  sale  is  scheduled  while 
foredosore  is  pending,  FmHA  will  either 
pay  the  taxes  by  voucher  in  accordance 
with  paragraph  (d)  of  this  section  or 
allow  the  property  to  be  sold  st  the  tax 
sale,  as  determined  to  be  in  the 
Government's  best  interest 

(2)  Borrowers  required  to  escrow  for 
taxes.  Taxes  will  continue  to  be  paid  as 
ouUined  in  paragraph  (b)  of  this  section 
until  the  property  is  acquired  by  FmHA. 

(b)  Borrowers  required  to  escrow  for 
taxes.  Taxes  will  be  paid  as  they 
become  due  from  the  borrower's  escrow 
account  ff  a  borrower's  escrow  account 
contains  sufficient  funds,  all  diacounts 
will  be  taken  advantage  of  when  it  is 
determined  by  FmHA  to  be  in  the 
financial  interest  of  the  borrown  and 
the  Government.  If  a  borrower  has 
insufficient  funds  in  his/her  escrow 
account  to  pay  the  taxes  when  due,  the 
borrower  vrill  be  requested  to  pay  an 
amotmt  equal  to  the  difference  between 
the  taxes  due  and  the  escrow  balance  in 
a  lump  sum  within  30  days  after 
notification.  If  the  borrower  fails  to 
remit  the  amount  requested,  the  amount 
will  be  CKlvanced  and  charged  to  the 
borrower's  account  as  a  recoverable 
cost  The  amortization  period  for  tax 
advances  processed  because  of  a 
shortage  in  escrow  funds  will  be  the 
number  of  months  for  which  the  taxes 
are  being  vouchered. 

(c)  Nonprogram  (NP)  cases.  As  used 
in  this  subpart  NP  refers  only  to  NP 
loans  for  single  family  residential 
propoty.  NP  loans  include  oedit  sales 
from  inventory  on  NP  terms  and 
assumptions  of  loans  oii  NP  terms. 
FmHA  will  not  voucher  for  taxes  on  NP 
loans  except  to  protect  the 
Government's  security  interest  If  a  tax 
sale  is  scheduled,  FmHA  will  pay  the 
taxes  and  charge  to  the  borrower's 
account 

(d)  Processing  tax  advances.  When  a 
bcnrower's  taxes  are  to  be  paid  by 
FmHA,  the  advance  will  be  charged  to 
the  borrower's  account  A  tax  advance 
will  bear  interest  at  the  rate  which  is  in 
effect  on  the  initial  loan  or  the  lowest 
loan  number  within  the  fund  code  still 
outstanding,  and  the  amortization  period 
of  the  tax  advance  will  be  the  number  of 
months  for  which  the  taxes  are  being 
vouchered. 

(e)  Payment  of  interest  on  escrow 
funds.  FmHA  will  pay  the  same  rate  of 
interest  on  escrowed  funds  as  is 
required  to  be  paid  on  escrowed  funds 
held  by  other  lenders  in  any  State  where 
State  law  requires  payment  of  interest 
on  escrowed  funds. 

91966.106    SuborOhiaaonofFmHASen. 

A  borrower  may  request  FmHA  to 
subordinate  its  Uen  by  written 


application  on  a  fonn  provided  by 

FmHA. 

(a)  Subordination  of  lien  forparpoees 
other  than  graduation /refinancing. 
Subordination  of  FmHA's  lien  to  another 
lender  may  be  granted  subject  to  the 
following  provisions: 

(1)  The  funds  obtained  from  the  other 
lender  will  be  used  only  for  purposes  for 
which  an  RH  loan  could  be  made  and 
subject  to  the  *ame  limitations 
applicable  to  RH  loan  funds. 

(2)  The  prior  lien  debt  plus  the  FmHA 
debt  will  not  exceed  the  market  value  of 
the  security.  (For  this  purpose,  the 
FmHA  debt  is  the  unpaid  balance  (» the 
loan  exclusive  of  recapture  of  subsidy.) 

(3)  The  prior  lien  debt  must  be  on 
terms  and  conditions  which  the 
borrower  can  reasonably  be  expected  to 
meet  without  jeopardizing  repayment  of 
the  FmHA  indebtedness. 

(4]  Proposed  development  if  any,  wifl 
be  planned  and  performed  in 
accordance  with  subpart  A  of  part  1924 
of  this  chapter  or  directed  by  the  othw 
lender  in  a  manner  which  is  consistent 
with  that  subpart 

(5)  The  funds  obtained  from  the  other 
lender  for  development  wUl  be  handled 
through  a  supervised  bank  accoimt  or 
under  other  arrangements  approved  by 
FmHA  which  will  as8iu«  the  funds  are 
used  for  the  planned  purposes. 

(6)  An  agreement  must  be  obtained  in 
writing  frcaa  the  prior  lienholder 
providing  diat  at  least  30  days  advance 
notice  wdl  be  given  to  FmHA  before 
action  to  foredose  on  their  prior  Ura  is 
initiated. 

(b)  Subordination  of  lien  for  recapture 
to  enable  a  borrower  to  graduate  or 
refinance.  When  a  borrower  can 
graduate  to  other  credit  pursuant  to 
subpart  F  of  part  1951  of  this  chapter,  or 
is  refinancing  the  FmHA  debtfs),  and 
elects  not  to  pay  recapture  at  that  time, 
the  FmHA  lien  may  be  subordinated  to 
secure  that  recapture  receivable  only. 
The  amount  to  which  the  FmHA  debt 
will  be  subordinated  will  not  exceed  the 
amount  required  to  pay  the  FmHA  debt 
(exclusive  of  recapture)  plus  reasonable 
closing  costs  and  an  amount  not  to 
exceed  one  percent  for  loan  servicing 
costs  if  required  by  the  lender.  Further 
subordination  of  a  lien  securing  a 
recapture  receivable  only  is  not 
authorized. 

(c)  [Reserved] 

(d)  [Reserved] 

991965.107-1965.109    [Reeervedl 


991965.110    Rsisesa  ol  — eurtty. 

(a)  Release  (»■  partial  release.  A 
borrower  may  request  release  of 
FmHA's  security  interest  by  written 
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application  on  a  fonn  provided  by 
Fn^lA.  FmHA  may  consent  to 
transactions  affecting  the  security,  such 
as  sale  or  exchange  of  security  or 
granting  of  a  right-of-way  across  the 
security,  and  grant  a  release  or  partial 
release  provided: 

(1)  The  consideration  is: 

(i)  In  the  sale  of  property,  cash  in  an 
amount  equal  to  the  value  of  the  security 
being  disposed  of  or  rights  granted; 

(ii)  In  exchange  of  property,  another 
parcel  of  property  acquired  in  exchange 
with  value  equal  to  or  greater  than  that 
being  disposed  of  as  determined  by  a 
current  appraisal;  or 

(iii)  In  granting  an  easement  or  right- 
of-way.  benefits  derived  which  are 
equal  to  or  greater  than  the  value  of  the 
property  being  disposed  of. 

(2]  The  security  after  the  transaction 
is  completed  will  be  an  adequate  but 
modest,  decent,  safe,  and  sanitary 
dwelling  and  related  facilities. 

(3)  Repayment  of  the  FmHA  debt  will 
not  be  jeopardized. 

(4)  If  applicable,  the  requirements  of 

1 194a310(e)(2)  of  subpart  G  of  part  1940 
of  this  chapter  (environmental 
regulations)  must  be  met 

(b)  [Reserved] 

(c)  [Reserved] 

(d)  Use  of  proceeds.  Proceeds  from 
sale  of  a  portion  of  the  seciuity,  granting 
of  an  easement  or  right-of-way,  damage 
compensation,  and  aU  similar 
transactions  requiring  FmHA  consent, 
will  be  used  in  the  following  order 

(1)  To  pay  customary  and  reasonable 
costs  (as  determined  by  FmHA)  related 
to  the  transaction  which  must  be  paid 
by  the  borrower,  such  as  real  estate 
taxes  which  must  be  paid  to  conclude 
the  transaction;  cost  of  title 
examination,  survey,  abstract,  and 
reasonable  attorney's  fees:  costs 
necessary  to  determine  a  reasonable 
price,  such  as  appraisal  of  minerals, 
when  the  necessary  appraisal  cannot  be 
obtained  without  cost;  and  additional 
income  tax  the  borrower  will  be 
required  to  pay. 

(2)  To  be  applied  on  a  prior  lien  debt, 
if  any;  and 

^      (3)  To  be  applied  to  the  FmHA 
indebtedness  as  an  extra  payment  or 
used  for  improvements  to  the  security 
property  in  keeping  with  purposes  and 
subject  to  limitations  applicable  to  use 
of  RH  loan  funds.  Proposed 
development  will  be  planned  and 
performed  in  accordance  with  subpart  A 
of  part  1924  of  this  chapter  and  the 
proceeds  handled  through  a  supervised 
bank  account  to  assure  the  proceeds  are 
used  as  planned. 


91MS.111    Junior  lane. 

Within  the  scope  of  credit  counseling, 
SFH  borrowers  will  generally  be 
discouraged  from  giving  junior  liens  on 
real  estate  which  secures  their  SFH 
debt  However,  FmHA  consent  is  not 
required,  and  the  existence  of  a  jimior 
lien  may  not  be  treated  as  a  default  or 
used  as  justification  for  forced 
liquidation  action.  When  junior  liens 
exist,  the  FmHA  loan  will  be  serviced  in 
the  usual  manner  as  long  as  the 
borrower  makes  payments  as  scheduled, 
properly  maintains  the  security,  and 
meets  other  loan  conditions.  The 
existence  of  a  junior  lien  will  not 
prevent  liquidation  action  if  the 
borrower  is  in  default.  Should  FmHA  be 
approached  by  an  existing  or  potential 
junior  lienholder  as  to  the  amount  of 
FmHA's  debt  the  unpaid  balance  on  the 
FmHA  loan  for  this  purpose  will  be 
stated  as  the  sum  of  unpaid  principal 
and  interest  and,  if  the  loan  is  subject  to 
recapture  of  subsidy,  total  subsidy 
granted  and  principal  reduction 
attributed  to  subsidy.  FmHA  may 
consent  to  a  junior  lien  and  enter  into  an 
agreement  to  notify  the  junior  lienholder 
in  the  event  FmHA  initiates  foreclosure 
only  when: 

(a)  The  proposed  loan  is  for  purposes 
for  which  FmHA  RH  loan  funds  could  be 
used  or  for  business  purposes  to 
enhance  earning  capacity;  and 

(b)  Repayment  of  the  FmHA  loan  will 
not  be  jeopardized. 


91965.112    Laaaa  Of  aacurlty  proparty. 

(a)  When  FmHA  is  aware  a  borrower 
has  leased  or  proposes  to  lease  security 
property,  the  borrower  will  be  informed 
in  writing  of  the  limitations  on  leasing 
outlined  in  this  subsection.  The 
borrower  will  be  requested  to  furnish 
FmHA  a  copy  of  the  lease  or  proposed 
lease.  FmHA  consent  to  lease  is  not 
required,  and  if  FmHA  is  unable  to 
obtain  a  copy  of  the  lease  or  is  advised 
by  the  borrower  a  written  lease  does  not 
exist  no  further  action  is  required  by 
FmHA.  When  a  borrower  is  leasing 
seciuity  property,  FmHA  will  give  full 
consideration  to  the  possibility  of  the 
borrower  refinancing  the  FmHA  debt 
with  private  credit  (graduation).  No 
action  to  initiate  liquidation  will  be 
taken  by  FmHA  unless  the  borrower 

(1)  Has  entered  into  a  lease  for  a  term 
of  more  than  3  years; 

(2)  Has  entered  into  a  lease  for  any 
term  containing  an  option  to  purchase; 

(3)  Is  in  default  of  one  or  more  of  the 
following  loan  obligations:  keeping  the 
account  current,  adequately  maintaining 
the  property,  keeping  the  property 
insured,  and  paying  real  estate  taxes 
when  due  (If  required  to  escrow  for 


taxes  and/or  insurance,  the  last  2  are 
included  in  scheduled  payments);  or 

(4)  Has  failed  to  refinance  (graduate) 
pursuant  to  provisions  of  subpart  F  of 
part  1951  of  this  chapter. 

(b)  If  a  borrower  leases  or  proposes  to 
lease  security  property  for  a  term  of 
more  than  3  years,  or  with  an  option  to 
purchase,  FmHA  should  normally 
initiate  liquidation  action,  preferably 
voluntary.  However,  if  FmHA 
determines  it  is  in  the  Government's 
best  interest  to  consent  to  such  a  lease 
arrangement  FmHA  may  consent. . 


§1965.113    MInarall 

(a)  Authority.  A  borrower  may  request 
consent  to  lease  the  mineral  rights  by 
completing  a  written  application  on  a 
form  provided  by  FmHA.  When  a 
borrower  requests  consent  to  lease  the 
mineral  rights  to  security  property, 
FmHA  may  consent  provided  the 
proposed  use  of  the  leased  rights  will 
not  result  in  the  property  being  made 
unsuitable  as  a  nonfarm  residence  and 
the  Government's  security  interest  is  not 
adversely  affected.  If  requested,  FmHA 
may  subordinate  its  lien(s)  to  the 
lessee's  rights  and  interest  in  the 
mineral  activity  if  FmHA  determines 
that  this  will  not  be  adverse  to  the 
Government's  interest  so  that  in  the 
event  FmHA  should  foreclose,  the 
mineral  lease  would  not  be  extinguished 
by  the  foreclosure.  Such  a  subordination 
to  a  lease  interest  does  not  entitle  the 
leaseholder  to  any  proceeds  from  sale  of 
the  security  property. 

(b)  Income  from  lease  of  mineral 
rights.  (1)  The  basic  rental  proceeds 
from  lease  of  mineral  rights  will  be 
treated  as  income. 

(2)  If  the  proposed  activity  is  such  that 
it  will  decrease  the  security  value  of  the 
property  (such  as  oil  drilling  or 
quarrying),  FmHA  consent  may  be  given 
only  if  the  borrower  assigns  the  income 
from  the  lease  (both  damage 
compensation  and  royalty  payments)  to 
FmHA  to  be  applied  to  the  FmHA 
loan(s)  as  extra  payments. 

(3)  If  the  proposed  activity  is  not 
likely  to  decrease  the  security  value  of 
the  property,  damage  compensation 
must  be  used  either  to  repair  the  damage 
or  be  assigned  to  FmHA  for  application 
on  the  FmHA  loan(s),  as  an  extra 
payment;  and  royalty  payments  will  be 
treated  as  borrower  income. 

(c)  [Reserved] 

§§  1965.114-1965.115    [Raaarvadl 


91965.116 

When  a  SFH  borrower  dies,  FmHA 
will  determine  whether  or  not 
continuation  with  the  loan  will  be 
allowed  under  one  of  the  provisions  of 
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this  sectioa  or  whether  liquidation  will 
be  required,  ffituationa  luidar  widch 
contiiniation  is  audiorized  are: 

(a)  Continue  with  Jointly  liabie 
borrower.  If  a  jointly  liabla  borrower 
will  continue  occupying  the  dwelling 
and  repaying  the  loan,  and  fulfills  odier 
loan  obligations.  FmHA  will  take  no 
action  to  liquidate  the  loan. 

(b)  Continue  with  rehtrve,  joint 
tenant,  or  tenant  by  the  entinty.  When 
a  relative,  joint  tenant,  or  tenant  by  the 
entirety  who  inherits  title  to  (or  an 
interest  in)  the  security  property  by 
devise,  descent,  or  operation  of  law 
upon  the  death  of  a  borrower  makes 
payments  as  scheduled  in  the 
promissory  note  (or  assumption 
agreement),  FmHA  may  not  take  action 
to  liquidate  the  loan  as  long  as  the 
property  is  adequately  mahatained,  real 
estate  taxes  and  assessments  are  paid 
when  due.  and  the  dwelling  is  not 
known  to  be  uninsured.  (If  funds  for 
taxes  and  inswance  are  being  escrowed, 
the  escrow  is  a  part  of  scheduled 
payments.)  Assumption  of  the 
indebtedness  is  not  required,  and 
occupancy  of  the  dwelling  is  subject 
only  to  the  restrictions  on  leasing 
outlined  in  S  1966.112  of  this  subpart 
However,  interest  credit  may  be  granted 
only  to  a  borrower  (obligor  by  virtue  of 
a  note  or  assumption  agreonent); 
therefore,  interest  credit  may  be  granted 
only  whm  at  least  one  borrower  is 
occupying  the  dwelling  except  as 
provided  in  1 19e6.12e(cK2)(ii)  of  this 
subpttrt  The  loan  remains  subject  to 
graduaticm  requirements  set  fc^  in 
subpart  F  of  part  1951  of  this  chapter 
only  if  the  debt  is  asanmed. 
Continuation  with  a  relative,  joint 
tenant  or  tenant  by  the  entirety  under 
the  provisions  of  this  paragraph  applies 
only  to  the  transfer  of  title  resulting  bom. 
death  of  the  borrower,  it  does  not  apply 
to  any  subsequent  transfer  of  title  by  the 
inheritor(s]  except  by  devise,  descent  or 
operation  of  law  upon  the  death  of  the 
inheriton  or  sale  of  interests  among 
inheritors  to  consolidate  title.  Any  odier 
subsequent  transfer  of  title  will  be 
treated  as  a  sale  and  is  subject  to  die 
requirements  of  9  1965.126  of  this 
subpart. 

(c)  Aasianpdon  by  spouse  not  liabh 
for  the  PmHA  debt  The  spouse  of  a 
deceased  borrower  who  is  not  liable  for 
the  FtnHA  debt  and  who  wishes  to 
assmne  die  loan  may  do  so. 

(d)  Assumption  by  person,  other  than 
the  spmae.  who  is  not  liable  for  the 
FmHA  debt  A  person  other  than  the 
deceased  borrower's  spouse  who  wishes 
to  assume  the  loan  for  the  benefit  of 
persons  who  were  dependent  on  the 
deceased  borrowrCT  at  the  time  of  death, 
without  receiving  tide  to  the  property, 


may  do  so  in  accordance  with 
S  19e6.12a(cH2)(li)  of  dds  subpart 
provided: 

(1)  The  dwdling  will  oontlnne  to  be 
occopied  by  one  or  mare  persons  who 
were  dependent  on  the  borrower  at  the 
time  of  death:  and 

(2)  There  ia  reascmable  prospect  lor 
orderiy  repayment  of  the  loan  and  odier 
loan  cont^tiona  will  be  met  such  aa 
paym«it  of  taxes,  inanrance. 
maintenance,  and  asaeaaments. 

9196&117    Bwikruptey. 

This  section  applies  to  SFH  borrowera 
who  declare  baiikruptcy  under  Chapter 
7  (liquidation)  or  Chapter  13  (ac^ustment 
of  debts  of  an  individual  with  regular 
income)  of  the  Federal  Bankruptcy 
Code.  iSH  borrowers  who  declare 
bankruptcy  and  are  also  indebted  for  a 
Farmer  Program  loan(s)  will  be  handled 
under  this  section  in  conjunction  with 
sutqmrt  A  of  part  1962  oi  this  chapter. 
SFH  boTTOwen  who  file  petitions  for 
bankruptcy  under  Chapter  11 
(reorganization)  and  Chapter  12  (farm 
reorganiMtion)  will  be  handled  under  a 
State  supplonent  ot  on  a  case-by-case 
basis. 

(a)  [Reserved] 

(b)  Initial  notification  of  bankruptcy. 
After  receiving  notice  a  borrower  has 
filed  a  petition  in  bankruptcy.  FmHA 
will  continue  to  accept  payments  made 
voluntarily  by  the  borrower,  but  will 
discontinue  collection  efforts. 

(c)  Chapter  13  comos.  FmHA  must 
continue  with  a  borrower  covered  under 
a  confirmed  Qiapter  13  plan.  If  a 
borrower  defaults  in  payments  during 
the  plan,  FmHA  «vill  use  all  available 
remedies  to  protect  the  Government's 
interest 

(d)  Chapter  7  cases.  If  FmHA  decides 
to  continue  with  the  borrower,  an  effort 
will  be  made  to  have  the  borrower 
execute  a  new  promise  to  pay  to 
reinstate  the  obligation  to  repay  the 
loan.  If.  however,  a  new  promise  to  pay 
is  not  executed  by  the  bcurower,  FmHA 
will  send  a  letter  to  the  boirower  after 
discharge,  advising  the  borrower  that 
FmHA  acimowledges  that  he/she  is  not 
personally  liaUe  for  the  debt;  the 
security  property  will  be  the  only  source 
to  which  FmHA  may  look  for  recovery 
of  the  debt  and  in  the  event  vH 
forecloaure.  FmHA  will  be  barred  from 
seeking  a  deficiency  judgment  The 
letter  will  also  indicate  ^t  as  long  as 
the  sdwdnled  pajrments  are  made  and 
all  other  covenants  contained  in  the 
promisaory  note(s)  and  security 
instrameiit(s)  are  cooqilied  widi.  FmHA 
will  not  forecloee.  Servicing  in  die  latter 
case  indndes  entitleoient  to  all  imigram 
benefits  fior  wdiich  the  borrower  may  be 
eligible  including  but  not  limited  to 


interest  credit  moratorium,  and  appeal 
rights. 

(e)  Not  contiaakig  with  dJechatgad 
Chapter  7  iwiRVfrer  If  PmHA  decides 
not  to  coBtinae  with  a  secared  loan, 
liquidation  action,  either  voluntary  or 
foreclosure,  any  be  initiated  provided 
the  accoont  was  serviced  in  aGoordance 
wiA  subpart  G  of  pert  1961  of  ^b 
chapter  prior  to  tlw  boirower  filing 
banlcruptcy  aa  soon  as  one  of  the 
following  has  occmred: 

(1)  The  bankmptcy  case  is  dismissed 
or  closed. 

(2)  An  order  lifting  the  autoaiatic  stay 
is  received 

(3)  The  property  is  no  longer  property 
of  the  bankruptcy  estate  and  the 
borrower  has  received  a  disdiafge. 

(f)  Servicing  prior  to  discharge  or 
during  a  Chapter  13  plan.  A  petition 
filed  under  the  Bankruptcy  Code 
operates  as  an  automatic  stay.  This  stay 
prohibits  all  collection  efforts  and 
foreclosure  actiona.  The  receipt  of 
voltmtary  paymeaU,  panting  of  interest 
credit  and  montoriums.  and  collaction 
letters  for  a  borrower  under  a  confirmed 
Chapter  13  plan  that  are  sent  to  the 
Trustee,  however,  are  allowed. 

(g)  Servicing  diadtarged  borrowen. 
Discharge  uoder  Chapter  7  of  the 
Bankruptcy  Code  operaiea  as  an 
injunction  against  any  act  to  collect  a 
AtitA  which  implies  personal  liability  of 
the  debtor.  Chapter  13  debtors' 
discharges  will  not  indode  the  PmHA 
debt  if  die  final  due  date  is  after 
expiratioo  of  tbe  plan.  For  buiowera 
who  have  received  (ttscharges  undar 
Chapter  7.  normal  servicing  fnocadares 
wiU  be  followed  after  one  of  the 
situations  outlined  in  para^airii  (eKl)f 
(eX^  or  (eX3)  of  this  section  has 
occmred,  provided  die  borrower  has 
received  the  letter  specified  in 
paragraph  (d)(2)  of  this  section  or 
properly  execoted  a  new  promise  to  pey. 
For  boi  rowers  who  filed  under  Chapter 
13,  normal  servicing  may  be  resomed 
when  the  ooofirmed  plan  has  expired  or 
been  terminated  (dismissed). 


9 1966,116 


of  FibHA  Ban  wHhoirt 


FmHA  may  release  its  lien(s)  without 
monetary  coneideration  as  fb4k)wr 

(a)  Additional  security.  When  a  lien 
on  real  eatate  wee  taken  as  additional 
security  before  the  loan  is  repaid 
provided  the  market  value  of  the 
remaining  security  is  dearly  adequate  to 
secure  the  loan  balance.  Property 
considered  as  "additional  security"  may 
not  be  any  part  of  the  tract  bou^t  with 
RH  loan  funds  or  part  of  the  minimum- 
adequate  aite  on  whidi  the  dwelling  ia 
loceted. 
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(b)  Mutual  aiutako.  When  property 
was  included  in  the  security  instrument 
ttuough  mutual  mistake  provided  FbiHA 
can  subetantiate  that  the  property  was 
included  in  the  security  instrument 
erroneously. 

(c)  VaJuelesM  lien.  When  FmHA 
detennines  a  lien  has  no  present  or 
prospective  value  or  enforcement  would 
be  ineffectual  or  uneconomical  This 
does  not  include  judgment  liens  or 
statutory  redemption  rights  except  with 
the  consent  of  OCC  After  release  of  a 
valueless  lien  the  debt  must  be  settled 
according  to  subpart  B  of  part  1956  of 
this  diapter. 

(d)  No  evidence  of  indebtedness. 
When  FmHA  can  find  no  evidence  of  an 
existing  indebtedness  secured  by  the 
security  instrument  in  the  records  of 
FmHA. 


H  1M>.11*-1M&124    [ 
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flM&Itt 

(a)  Voluntary  liquidation — (1) 
Agreement  When  it  is  determined  the 
borrower  cannot  or  will  not  successfully 
achieve  the  loan  obiectives,  FmHA  will 
attempt  to  have  the  borrower  liquidate 
voluntarily.  The  exception  is:  A 
borrower  who  has  bankruptcy 
proceedings  pending  should  not  be 
requested  to  liquidate  voluntarily  until 
one  of  the  situations  outlined  in 
1 1966.117  (e]  of  this  subpart  existo.  The 
borrower  will  be  encouraged  to  sell  the 
property  for  market  value.  After 
reaching  agreement  for  voluntary 
liquidation.  FmHA  may  cdlow  the 
borrower  120  days  to  sell  the  property  or 
otherwise  arrange  to  pay  FmHA  in  fdl 
after  which  voluntary  conveyance 
should  be  considered  unless  a 
transaction  is  pending  which  will  likely 
result  in  paying  the  loan  in  full.  At  the 
borrower's  request  an  extension  of  time 
may  be  allowed  to  complete  a 
transaction  provided  the  property  is 
listed  with  a  real  estate  broker  for  not 
more  than  the  maiket  value  as 
determined  by  FmHA;  or  a  sale  contract 
has  been  entered  into  and  assumption  of 
the  FmHA  loan,  or  a  loan  from  another 
lender,  is  pending:  or  the  borrower  has 
applied  to  another  lender  for  a  long-term 
loan  to  pay  FmHA  in  full. 

(2)  Consent  to  sale  when  the  FmHA 
debt  and  authorized  expenses  exceed 
maiket  value.  If  a  borrower  proposes  to 
sell  the  security  property  for  an  amount 
which  will  be  insufficient  to  pay  the 
FmHA  debt,  prior  lien(8)  if  any,  and 
authorized  selling  expenses,  an 
appraisal  will  be  completed  and  FmHA 
may  consent  to  the  sale  if  the  proposed 
sale  price  is  not  less  than  the  maiket 
value.  If  a  current  financial  statement  is 
not  in  the  case  file,  a  financial  statement 


will  be  taken  to  determine  whether  or 
not  the  borrower  can  pay  the  unsatisfied 
account  balance  (including  any 
expenses  FmHA  must  pay  and  charge  to 
the  account  to  conclude  an  assumption) 
from  income,  or  has  other  assets  from 
which  collection  could  be  made. 

(i)  Authon'zed  selling  expenses. 
Authorized  selling  expenses  are  those 
which  the  seller  customarily  or  legally 
must  pay  to  convey  title  and  include  but 
are  not  limited  to:  a  real  estate  broker's 
commission  which  does  not  exceed  the 
most  typical  rate  for  the  sale  of  similar 
property  in  the  area,  no  more  than  three 
points  to  enable  the  buyer  to  obtain 
credit  from  another  lender  provided  they 
are  not  being  paid  to  reduce  the 
purchaser's  interest  rate,  real  estate 
taxes,  preparation  of  the  deed,  abstract 
and/or  tide  fees,  termite  and/or  other 
related  inspections,  title  insurance, 
surveys,  and  deed  or  other  revenue 
stamps.  Junior  liens  may  also  be  settled 
in  the  same  maimer  as  outlined  in 
S  ig55.10(c)(2]  of  subpart  A  of  part  1955 
of  this  chapter. 

(ii)  Restriction  on  payment  of  broker's 
commission.  No  commission  will  be 
allowed  under  paragraph  (a)(2)(i]  or 
paid  under  paragraph  (a)(2)(iii)  of  this 
section  when  the  sale  is  to  the  broker, 
broker's  salespersonis),  to  persons  living 
in  his/her  or  sale8person(8)  immediate 
household  or  to  legal  entities  in  which 
the  broker  or  salespersonfs)  have  an 
interest  if  the  sale  involves  FmHA 
credit.  If  credit  is  not  being  extended  in 
these  instances  (a  cash  sale),  a 
commission  will  be  allowed  or  paid, 
(iii)  Closing  the  transaction.  In  no 
case  will  the  borrower  (seller)  receive 
any  cash  proceeds  from  the  sale.  Funds 
contained  in  the  borrower's  (seller's) 
escrow  account  will  be  paid  to  the  buyer 
if  not  obtaining  FmHA  credit,  as  the 
seller's  prorata  share  of  taxes  and 
assessments,  at  the  time  of  the  closing  of 
the  transaction.  If  the  buyer  is  obtaining 
FmHA  credit  the  escrow  funds  will  be 
handled  in  accordance  with 
9 19e5.128(e)(5).  Where  tiiere  are 
sufficient  cash  proceeds  available  at 
closing,  the  entire  sale  proceeds,  minus 
prior  Uens,  if  any,  and  authorized  selling 
expenses,  must  be  applied  to  the  FmHA 
debt.  Where  cash  proceeds  are  not 
available  or  are  insufficient  to  pay 
authorized  selling  expenses,  FmHA  may 
pay  said  expenses  necessary  to 
consummate  the  transaction  when  it  is 
determined  to  be  in  FmHA's  financial 
interest. 

(iv)  Release  from  liability.  When 
consent  under  this  paragraph  is  given, 
FmHA  will  release  its  security 
in8trument(s).  Release  of  the  borrower 
frt>m  liability  is  covered  in  { 1965.127  of 
this  subpart. 


(3)  [Reserved] 

(b)  Forced  liquidation.  If  the  borrower 
will  not  agree  to  voluntarily  liquidate  or 
fails  to  accomplish  it  within  the  time 
agreed  to  be  FmHA,  foreclosure  will  be 
initiated. 

§1966.126   Transfer  of  property  wWi 
a88uni|ioon  or  inoMiisan^^i. 

When  a  borrower  proposes  to  sell  real 
estate  security,  assumption  of  the 
loan(8)  may  be  approved  on  program  or 
nonprogram  (MP)  terms,  as  applicable, 
subject  to  provisions  of  paragraphs  (c) 
and  (d)  of  this  section.  Assumptions 
under  paragraphs  (b)(12)  and  (c)(2)  of 
this  section  only  are  authorized  on 
existing  terms  without  considering  the 
assuming  party's  eligibility  for  program 
assistance.  When  security  property  is 
sold  (or  titie  is  otherwise  conveyed), 
whether  by  full  conveyance  or  by  land 
contract,  contract-for-deed.  or  other, 
similar  instrument,  and  the  FmHA 
account  is  not  assumed  by  the  purchaser 
(or  new  owner),  the  loan  must  be 
liquidated  except  as  provided  in 
paragraph  (b)(12)  of  this  section  or 
S  1965.116  of  tills  subpart. 

(a)  [Reserved] 

(b)  General.  The  following  policies 
apply  to  all  transfers  and  assumptions 
under  this  subpart: 

(1)  Loan  classification  and/or 
changes.  A  loan  may  be  assumed  as 
outlined  in  this  subparagraph,  after 
which  the  loan  will  be  classified 
according  to  the  terms  on  which  it  was 
assumed.  Assumption  on  program  terms 
is  authorized  Only  when  both  the 
assuming  party  meets  eligibility 
requirements  And  the  property  is 
suitable  for  the  housing  program.  The 
following  loans  may  be  assumed  on 
program  or  nonprogram  terms  under 
psagraph  (c)  or  (d)  of  this  section: 

(i)  Low  or  moderate  income, 
(ii)  Above-moderate  income, 
(iii)  NP  for  residential  property. 

(2)  [Reserved] 

(3)  Dwelling  situated  on  more  than  a 
minimum-adequate  site.  If  the  property 
to  be  transferred  with  assimiption 
consists  of  a  dwelling  on  more  than,  a 
minimum-adequate  site  as  defined  in 
subpart  A  of  part  1944  of  this  chapter,  a 
determination  must  be  made  by  FmHA 
as  to  whether  the  excess  land  can  serve 
as  a  minimum-adequate  site  for  another 
dwelling.  It  is  not  intended  to  exclude  a 
property  currenUy  in  the  program  from 
being  transferred  to  a  program  applicant 
simply  because  it  is  situated  on  more 
than  a  minimum-adequate  site.  If  it  .is 
determined  that  excess  property  cannot 
be  sold  separately  as  a  minimum-  . 
adequate  site  for  another  dwelling,  the 
property  may  be  retained  in  the  SFH 
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program  provided  the  entire  property  is 
modest  in  cost  compared  to  a  similar 
house  on  a  minimum-adequate  site  in 
the  area.  When  all  of  the  security 
property  is  not  being  transferred  to  the 
party  assuming  the  FmHA  debt  and  the 
balance  of  the  FmHA  debt  is  not  paid  in 
full  when  the  assumption  is  closed,  the 
remaining  debt  of  the  transferor  will  be 
reamortized  over  a  period  not  to  exceed 
10  years  at  the  interest  rate  of  the 
transferor's  loan(s)  which  remains 
outstanding.  FmHA  will  retain  its 
security  position  on  the  portion  of 
property  retained  by  the  transferor  until 
the  balance  not  assumed  is  repaid. 

(4)  Suitability  of  property  for  retention 
in  program. 

(i)  A  single  family  dwelling  presenUy 
financed  by  FmHA  may  be  transferred 
to  a  program  applicant  on  program 
terms  provided  it  meets  FmHA  program 
requirements  and  policies.  These 
properties  are  not  being  brought  into  the 
RH  program  in  the  same  sense  as 
existing  properties  not  already  financed 
by  FmHA.  "They  are  properties  in  which 
FmHA  already  has  a  long-term  lending 
commitment  and  security  interest 
Therefore,  such  properties  may  be 
retained  in  the  program  although  they 
contain  more  square  feet  of  living  area 
and/or  design  features  which  would  not 
be  permiUed  when  making  an  initial 
loan  for  an  existing  dwellDig  according 
to  subpart  A  of  part  1944  of  this  chapter. 
It  must  however,  be  typical  of  modest 
homes  in  the  area. 

(ii)  In  some  instances,  a  property 
presentiy  financed  under  the  Section  502 
RH  program  may  not  be  suited  for 
retention  in  the  program.  In  those 
instances,  assumption  may  be  on  NP 
terms  only,  according  to  paragraph  (d) 
of  this  section.  Situations  of  this  type 
include,  but  are  not  limited  to,  a 
dwelling  vihich  has  been  enlarged  or 
improved  to  the  point  it  is  clearly  above 
modest  in  size,  design  and/or  cost  a 
dwelling  which  should  not  have  been 
financed  originally  (as  determined  by 
FmHA);  a  dwelling  brought  into  the 
program  as  an  existing  dwelling  which 
met  program  standards  at  the  time  it 
was  ori^nally  financed  by  FmHA,  but 
which  does  not  conform  to  current 
policies.  This  includes  older  and/or 
larger  houses  of  a  type  that  have  been 
proven  to  create  excessive  energy  and/ 
or  r'.aintenance  costs  to  a  very-low  and 
low-uicome  borrowers;  a  dwelling  which 
is  obe  lete  due  to  location,  design, 
construction  or  age. 

(5)  Amount  of  assumption.  Except  for 
transfers  covered  in  paragraphs  (b)(12) 
and  (c)(2)  of  this  section,  the  transferee 
will  assume  the  entire  FmHA 
indebtedness  unless  the  indebtedness 
plus  prior  lienJB  exceeds  the  "as  is" 


market  value  of  the  property,  in  which 
case  the  transferee  will  assume  an 
amount  equal  to  the  "as  Is"  maiket 
value  of  the  property,  less  the  amount  of 
prior  liens,  if  any.  In  the  situations 
outlined  in  paragraph  (b)(12)  or  (c)(2)  of 
this  section,  the  amount  of  the  debt  will 
not  be  changed.  When  the  buyer  and 
seller  have  agreed  upon  transfer  for 
"amount  of  debt"  recapture  of  subsidy 
due  based  on  "as-is"  nmricet  value  of  the 
security  property  miut  be  calculated 
and  included  as  part  of  the  total 
indebtedness. 

(6)  Recapture  of  subsidy.  Recapture  of 
subsidy  in  connection  witii  assumptions 
will  be  as  provided  in  subpart  I  of  part 
1951  of  this  chapter. 

(7)  Consent  of  prior  lienholder  If 
there  is  a  prior  lien  and  if  required  by 
security  instruments  or  other  agreement 
written  consent  of  the  prior  lienholder 
will  be  obtained  before  approval  of  a 
transfer  with  assumption. 

(8)  Junior  liens.  V\nien  the  full  amoimt 
of  the  FmHA  debt  is  assumed,  there 
must  be  no  liens,  judgments,  or  other 
claims  against  the  security  which  are 
junior  to  the  FmHA  lien(8)  being 
assumed  unless  FmHA  has  determined 
those  liens  will  not  adversely  affect  the 
Government's  security  interest  and  that 
the  transferee's  ability  to  repay  the 
FmHA  debt  will  not  be  impaired.  When 
less  than  the  full  indebtedness  is  being 
assumed,  there  must  be  no  Uens  against 
the  security  which  are  junior  to  the 
FmHA  lien(s). 

(9)  Loan  in  connection  with 
assumption.  A  loan  for  which  the 
assuming  party  is  eligible  may  be  made 
according  to  subpart  A  of  part  1944  of 
this  chapter  in  connection  with  the 
assumption. 

(10)  Withdrawal  of  jointly  liable 
borrower.  When  a  jointiy  liable 
borrower  withdraws,  such  as  in  a 
divorce  case,  the  remaining  borrower 
will  not  execute  an  assimiption 
agreement  FmHA's  accounting  records 
will  be  changed  to  reflect  the  name  of 
the  person  with  whom  the  account  will 
be  continued  if  the  account  is  not 
already  in  the  name  of  that  person. 

(11)  Change  in  rural  area  designation. 
Where  security  property  is  located  in  an 
area  which  has  been  redesignated  from 
rural  to  nonrural  a  loan  may  be 
assumed  without  considering  the 
nonrural  designation. 

(12)  Conveyance  of  security  property 
by  borrower  to  spouse  or  child.  When  a 
borrower  conveys  security  property  to 
his/her  spouse  or  child  (children), 
assumption  of  the  indebtedness  is  not 
required  and  FmHA  may  not  take  action 
to  Uquldate  the  loan  as  long  as 
payments  are  made  as  scheduled  and 
other  loan  conditions  are  met  However, 


interest  credit  may  be  granted  only  to  a 
qualified  borrower  therefore,  if  the 
house  is  not  ocaq)ied  by  the  borrower   ' 
and  the  loan  has  not  been  assumed, 
interest  credit  may  not  be  granted.  In  die 
event  the  transferee(s)  wishes  to  assume 
the  indebtedness,  it  may  be  assumed  on 
the  terms  outlined  in  paragraph  (c)(2)(i) 
of  this  section  as  applicable  to  the 
circumstances.  The  loan  remains  subject 
to  the  graduation  requirements  set  forth 
in  subpart  F  of  part  1951  of  this  chapter. 

(13)  Repairs.  When  a  loan  is  to  be 
assumed  on  program  terms,  repairs 
necessary  to  bring  the  property  to 
program  standards  will  be  accomplished 
with  a  subsequent  loan  in  accordance 
with  subpart  A  of  part  1944  of  this 
chapter,  unless  the  transferee  has 
sufficient  funds  to  make  the  repairs  with 
his/her  own  resources.  In  no  case  will 
FmHA  suggest  encourage,  or  require 
that  the  transferor  (seller)  make 
necessary  repairs  as  a  condition  for 
approving  a  transfer  with  assumption. 

(c)  Assumption  on  program  terms.  A 
loan  may  be  assumed  on  program  terms 
when  the  transferee  meets  eligibility 
requirements  in  the  loan  making 
regulation  for  the  type  loan  involved, 
except  that  a  section  504  tivnsferee  may 
have  only  an  ownership  interest  in  the 
property  and  must  occupy  the  dwelling 
as  his/her  residence  after  the 
assumption  is  closed.  Interest  rates  and 
amortization  periods  are  as  follows: 

(1)  Except  as  provided  in  paragraph 
(b)(12)  and  (c)(2)  of  tiiis  section,  tiie 
applicant  may  request  the  interest  rate 
charged  by  FmHA  to  be  the  lower  of  the 
rate  in  effect  at  either  the  time  the 
assumption  is  approved  or  closed.  If  the 
applicant  does  not  indicate  a  choice,  the 
assumption  will  be  closed  at  the  rate  in 
effect  at  the  time  of  approval.  Interest 
rates  change  from  time  to  time,  aiid  the 
current  rate  of  interest  will  be  quoted 
upon  request  by  any  FmHA  office.  The 
repayment  period  may  be  up  to  tha 
maximum  legal  limit  for  the  type  loan 
involved.  If  the  assuming  party  is  to 
receive  interest  credit  the  term  must  be 
at  least  25  years  and  should  be  the 
maximum  legal  limit 

(2)  In  the  situations  ouUined  in 
paragraphs  (b)(12)  and  (c)(2)(i),  (c)(2)(U). 
and  (c)(2)(iii)  of  this  section  only,  the 
assuming  party  will  execute  an 
assumption  agreement  to  assume  the 
indebtedness  on  the  existing  terms; 
unless,  due  to  more  favorable  terms 
available  at  the  time,  the  assuming  party 
desires  to  assume  the  loan  on  new 
terms.  If  the  assuming  party  desires  to 
assume  the  loan  on  new  terms,  all 
eligibility  requirements  of  subpart  A  of 
part  1944  of  this  chapter  must  b?  met  If 
a  same-terms  assumption  is 
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oooMBiBatMi  FkaHA's  acoovnting 
record*  will  b«  changad  to  raflcct  the 
haae  and  caee  nmaber  of  the  aasimiing 
party.  Saraa-terraa  aMomptioiM  under 
tiy*  pcuagraph  are  aatfaorised  without 
ooniMering  the  asaming  party'* 
eUgibility  fcr  program  aaaiatance.  The 
intaraat  rata,  final  doe  data,  pajnnant 
date.  aoGoont  statu*  (current 
deUnqaant  ahead  of  •chednle)  will  not 
be  changed  by  virtue  of  aa*amption. 
After  asranption.  compliance  with  loan 
conditiana  ia  required.  If  a  sama-teims 
transler  ia  conanmmated  and  the 
account  i*  dehnqaent  it  OMy  be 
raaaaortiied  in  accofdanoe  with  subpart 
G  of  part  I9S1  of  this  chapter.  Eligibility 
for  interest  credit  will  be  considimd  or 
re-evalnated  at  the  time  of  assumption. 
Situations  where  these  terms  are 
aathorixed  are: 

(i)  An  individual  who  acquires  title  to 
or  an  interest  in  the  security  property  by 
virtue  of  death,  divorce,  or  deed  from  a 
spouse  or  parent  but  is  not  liable  for  the 
debt  and  who  wishes  to  assume  the  loan 
may  do  so.  Any  subsequent  transfer  oi 
title,  except  between  inheritors  to 
consoUdate  title,  will  be  treated  as  a 
sale  and  is  not  covered  by  these 
pioviai(»s.  Individuals  who  can  assume 
the  loan  are:  A  deceased  borrower's 
surviving  spouse,  a  divorced  borrower's 
ex-spouse  in  connection  with  a  divorce 
decree,  property  settlement  agreement 
or  legal  saparatian  agreement;  a  joint 
tenant  with  ri^t  of  survivorship  or 
relative  of  a  deceased  borrower  or  the 
spouse  or  child  of  a  living  borrower  to 
whom  title  to  the  security  property  has 
been  conveyed  by  spouse  or  parent 

(ii)  A  person  other  than  the  deceased 
bixrower's  spouse  who  wishes  to 
continue  with  the  loan  under  conditions 

"ined  in  i  ig65.116(b]  or  (d)  of  thU 
suopart  may  do  so.  In  the  type  situation 
outlined  in  S  1965.118(d]  of  this  subpart, 
interest  credit  may  be  considered  based 
on  the  income  of  only  the  occupants  of 
the  security  property,  whether  or  not  the 
assuming  party  is  one  of  the  occupants, 
if  the  loan  is  otherwise  eligible  for 
interest  credit 

(iii)  A  borrower's  spouse,  otber 
relative  or  joint  tenant  who  is  not  liable 
for  the  debt  and  wishes  to  assmne  the 
debt  with  an  existing  borrower  may  do 
so. 

(d)  Assumption  on  NP  terms.  When  a 
borrower  sells  or  proposes  to  seO 
security  property  and  the  purchaser 
does  not  meet  the  eligibility 
requirements  for  an  RH  loan,  or  the 
property  is  not  suited  for  retention  in  the 
housing  program,  the  debt  may  be 
assumed  on  NP  terms  if  the  assuming 
party  has  repayment  ability,  is 
cre(6twortfay.  and  it  is  advantageous  to 
the  Government  to  allow  the 


assumption.  If  the  pvrcbaser  does  not 
assume  the  debt  ^e  loan  must  be 
liquidated.  After  assumption  on  NP 
term*,  the  loan  will  be  dasaified  as  an 
NP  loan.  The  assumption  agreement  will 
bear  interest  at  the  SFH-NP  rate  in 
effect  on  the  date  the  assumption  is 
approved.  The  term  of  the  assumption 
may  not  exceed  the  period  for  which  the 
property  will  serve  as  adequate  security 
for  the  debt  A  payment  based  on  a 
percentage  of  the  debt  (including  any 
subsidy  doe)  or  the  current  "as  is" 
market  value  of  the  property,  whichever 
is  lower,  must  be  made  at  closing  to 
reduce  the  amount  assumed.  This 
percentage  and  the  interest  rate  change 
from  time  to  time,  and  the  aurent 
percentage,  based  on  whether  or  not  the 
buyer  intends  to  occupy  the  dwelling, 
and  the  current  interest  rate  will  be 
quoted  upon  request  by  any  FmHA 
office.  Other  terms  are  as  follows: 

(1)  When  the  pwcfaaser  does  not  own 
an  adequate  home  and  intends  to 
occupy  the  house,  tfie  term  may  be  for  a 
period  not  to  exceed  30  years.  The 
downpayment  required  in  such  a  case  is 
lower  than  for  a  purchaser  who  does  not 
intend  to  occupy  the  house. 

(2)  When  the  purchaser  does  not  meet 
the  criteria  in  paragraph  (d)(l]  of  this 
section,  the  amortization  period  will  not 
be  for  more  dian  10  yeara  unless  FtaiiHA 
determines  more  favorable  terms  are 
necessary  to  facilitate  the  sale.  The 
downpayment  required  in  such  a  case  is 
higher  than  for  a  purchaser  who  intends 
to  occupy  the  house. 

(e)  Processing  and  closing  transfer 
with  assumption. 

(1)  [Reserved] 

(2)  [Reserved] 

(3)  Title  clearance  and  loan  closing. 
Title  clearance  and  closing  of  the 
assumption  (and  subsequent  locm,  if 
any)  will  be  under  part  1807  of  this 
chapter  (FnHA  Instmction  427.1)  and 
subpart  A  of  part  1944  of  this  chapter  for 
a  section  502  loan  or  sul^wrt  J  of  part 
1944  of  this  diapter  for  a  section  504 
loan. 

(4)  Insurance.  Hre/hazard  insurance 
is  required  in  accordance  with  subpart 
A  of  part  1800  of  this  chapter  (FmHA 
Instnicticm  426.1).  Flood  insurance  is 
required  on  any  house  located  in  an 
identified  flood  or  mudslide  hazard  area 
where  flood  insurance  is  available.  If 
the  house  was  built  prior  to 
implementation  of  the  flood  insurance 
fnro^-am  and  flood  insurance  has  never 
been  avaOable  or  is  no  longer  available, 
assumption  mi  propam  or  NP  terms  may 
be  approved  without  flood  insurance 
provided  the  house  is  determined  by 
FmHA  to  be  safe  (that  is,  any  hazard 
that  exists  would  not  likely  endanger 
the  safety  of  dwelling  occupants).  If  not 


safe,  or  if  water  rises  inside  the  living 
space  of  the  house  frequently,  the 
property  wiD  be  classified  as  NP  and 
therefore  subfect  to  assumption  on  NP 
terms  only.  If  the  house  is  located  in  an 
identified  flood  or  mudslide  hazard  area 
and  flood  insurance  is  not  available 
when  the  assumpbon  is  approved, 
FmHA  may  approve  the  transaction 
subject  to  the  requirement  for  having 
flood  insurance  if  it  becomes  available 
in  the  future. 

(5)  Escrow  Fimds.  Taxcfa  will  be 
prorated  at  the  time  die  assumption  is 
closed.  Funds  contained  in  the 
transferor's  escrow  account  wiD  be 
transferred  to  the  transferee's  escrow 
account  as  the  transferor's  prorated 
share  of  taxes  and  assessments.  Any 
remaining  escrow  funds  not  needed  at 
closing  wdll  be  refunded  to  the 
transferor.  If  there  are  insufficient  funds 
escrowed  to  pay  the  transferor's  share 
of  the  taxes,  the  shortage  will  be  ; 
deducted  from  any  proceeds  payable  to 
the  transferor  at  closing;  or  if  no  funds 
are  due  the  transferor,  the  amount 
needed  may  be  vouchered  and  charged 
to  the  transferor's  account 

(f)  Release  from  liability.  Release 
from  liability  will  be  under  §  1965.127  of 
this  subpart  when  authorized. 

31965.127    nelsass  from  BatHWy  and 
aervtetfiQ  ufi**ti*fieo  account  balances. 

The  policy  on  release  or  nonrelease 
from  liability  is  as  follows: 

(a)  When  the  borrower's  account  is 
satisfied  by  assumption  of  the  account 
in  full,  the  borrower  (and  co-signer,  if 
any)  will  be  released  from  liaMity. 

(b)  A  person  who  is  jointly  liable  for  a 
loan  will  be  released  from  liability 
provided: 

(1)  A  divorce  decree  or  property 
settlement  document  did  not  make  the 
withdrawing  party  responsiUe  for  loan 
payments; 

(2)  The  widulrawing  party's  interest  in 
the  security  property  is  convej^  to  the 
person  with  whom  the  loan  will  be 
continued:  and 

(3)  The  person  with  whom  the  loan 
will  be  continued  has  adequate 
repayment  ability. 

(c)  When  die  account  i*  not  satisfied 
by  sale  proceeds  or  assumption  in  full, 
the  borrower  (and  co-signer,  if  any)  will 
not  be  released  from  liability.  If  the 
financial  statement  of  the  borrower  (or 
co-signer)  indicate  income  or  other 
assets  bom  which  collection  could  be 
made  (funds  in  an  account  established 
as  a  retirement  accoont  wiU  not  be 
considered),  one  of  the  following 
actions,  as  applicable,  will  be  taken: 

(1)  The  biwrower  (and  co-signer,  if 
any)  will  be  requested  to  establish  a 
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repayment  schedule  for  the  account 
balance  in  accordance  with  subpart  B  of 
part  1056  of  this  chapter.  Offera  to 
compromise  or  adjust  the  account 
balance  must  represent  the  maximum 
amount  FmHA  determines  the  borrower 
can  pay  based  on  the  financial 
statement.  All  offers  to  compromise  or 
adjust  the  remaining  balance  will  be 
handled  in  accordance  with  subpart  B  of 
part  1956  of  this  chapter. 

(2)  If  the  borrower  (and/or  co-signer, 
if  any)  is  unable  or  unwilling  to  repay 
the  account  balance  or  offer  to 
compromise  or  adjust  the  remaining 
balance  or  defaults  on  a  compromise  or 
adjustment  agreement  the  borrower's 
(and  co-signer's)  assets  will  be  reviewed 
to  determine  if  collection  could  likely  be 
made  through  a  judgment.  In  every  case 
where  the  borrower  (or  co-signer)  owns 
other  real  estate,  or  if  the  borrower  is 
known  to  be  in  the  process  of 
purchasing  other  real  estate  (such  as 
another  dwelling],  [except  if  an 
agreement  has  been  reached  for 
installment  payments  on  the  account 
balance],  FmHA  will  refer  the 
borrower's  file  for  initiation  of  legal 
action  against  the  borrower  (and  co- 
signer, if  any]  to  obtain  a  judgment  to 
attach  and/or  levy  on  the  available 
assets  or  secure  any  repayment 
agreement 

(3)  When  the  financial  statement  of 
the  borrower  (and  co-signer,  if  any)  does 
not  show  ability  to  repay  the  unsatisfied 
account  balance  from  income  and  there 
are  no  assets  from  which  collection 
could  be  made;  or  FmHA  has  exhausted 
efforts  to  collect  under  a  voluntary 
payment  schedule;  the  account  balance 
will  be  settled  pursuant  to  subpart  B  of 
part  1956  of  this  chapter. 

S  1965.128    Asaignmant  of  promisaory 
notaa  and  sacurity  Instrumanta. 

FmHA  may  assign  the  note(8)  and 
security  in8trument(8)  on  a  nonrecourse 
basis  as  outlined  in  this  section.  For 
loans  subject  to  recapture  of  subsidy, 
recaptiu«  must  be  calculated  based  on 
current  market  value  and  any  recapture 
due  must  be  considered  as  a  part  of  the 
indebtedness  at  the  time  of  the 
assignment  Assignment  is  authorized  in 
the  following  instances: 

(a)  A  borrower  has  requested  it  in 
writing  when  FmHA  is  being  paid  in  full 

(b)  An  insurance  company  is  paying 
FmHA  in  full  following  a  property  loss. 

(c)  A  junior  lienholder  is  foreclosing 
its  lien  and  is  paying  FmHA  in  full. 

(d)  An  account  has  been  accelerated, 
all  appeals  have  been  exhausted, 
foreclosure  is  in  process,  and  FmHA  is 
being  paid  at  least  the  current  market 
value  of  the  security  property. 


(1966.128   Coaignara. 

Although  a  cosigner  is  personally 
liable  for  repayment  of  the  FmHA  debt 
he/she  is  not  entitled  to  any  interest  in 
the  security  or  the  rights  of  the  borrower 
under  the  loan  or  security  instruments.  If 
the  security  is  transferred  to  the 
cosigner,  he/she  may  assume  the  FmHA 
indebtedness  on  program  or  nonprogram 
terms,  as  applicable. 

(a)  Replacement  of  cosigner.  If  it  is 
necessary  to  replace  a  cosigner,  a 
person  determined  by  FmHA  to  have 
repayment  ability  may  be  substituted. 
The  new  cosigner  will  execute  an 
agreement  provided  by  FmHA  to 
guarantee  payment  of  the  balance  owed 
on  the  RH  debt  In  such  a  case,  the 
borrower  is  responsible  for  producing 
the  replacement  cosigner. 

(b)  Release  of  cosigner.  Upon 
satisfactory  substitution  of  a  new 
cosigner,  FmHA  will  release  the 
previous  cosigner  of  a  note  from 
personal  liability. 

91965.130-1965.134    [Rasarvad] 

91965.135    PHot  protect*. 

From  time  to  time  FmHA  conducts 
pilot  projects  to  test  concepts  related  to 
the  management  and/or  sale  of  SFH 
inventory  property  which  may  deviate 
frtim  the  provisions  of  this  subpart,  but 
will  not  be  inconsistent  with  provisions 
of  the  Housing  Act  of  1949,  as  amended, 
or  other  Acts  affecting  FmHA's  SFH 
program.  Prior  to  initiation  of  a  pilot 
project  FmHA  will  publish  in  the 
Federal  Register  a  Notice  outlining  the 
nature,  scope,  and  duration  of  the  pilot 
The  pilot  projects  may  be  handled  by 
FmHA  employees  and/ or  under  contract 
with  persons,  firms,  or  other  entities  in 
the  private  sector. 

991965.136-1965.138    [Rasarvad] 

91965.139    FmHA  btstnjction*. 

Detailed  FmHA  Instructions  for 
administering  this  subpart  are  available 
in  any  FmHA  office  [FmHA  Instruction 

iges^. 

91965.140-1965.150   [Raaarvad] 

Dated:  January  l5. 1901. 
La  Vsms  Aiwman, 

Administrator,  Fanners  Home 
Administration. 

[PR  Doc  01-3495  Filed  2-20-01;  8:45  am] 
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7CFR  Part  1940 

Set  Aside  of  Saction  515  Funda  for 
NonprofR  Entities 

AOmcv:  Farmers  Home  Administration, 
USDA. 


action:  Final  rule:  technical 
amendment 


r.  The  Farmers  Home 
Administration  (FmHA)  corrects  a  final 
rule  regarding  eligible  nonprofit  entitle* 
published  December  24, 1990  [55  FR 
52834]  through  this  technical 
amendment  The  purpose  of  this 
document  is  to  correct  and  clarify  one  of 
the  conditions  as  it  pertains  to  eligible 
nonprofit  entities. 

In  the  subject  document  FmHA 
incorrectly  stated  that  to  be  eligible  for 
the  nonprofit  set  aside,  an  entity  must 
be  tax  exempt  imder  section  501(c)(3) 
and  501(c)(4)  of  the  Internal  Revenue 
Code.  Nonprofit  entities  are  generally 
exempt  under  section  501(c](3]  or 
501(c)(4).  The  different  codes  are  for 
different  types  of  nonprofit  entities. 
CFFECnvc  DATE  February  21, 1991. 
FOR  FUfrrHER  INFONMATION  CONTACT: 
Cynthia  L  Reese-Foxworth,  Loan 
Assistant  Multi-Family  Housing 
Processing  Division,  Farmers  Home 
Administration.  USDA,  room  5337-S, 
Washington,  DC,  20250,  telephone  (202) 
382-160& 
SUPPLfMENTARV  INFORMATION:  The 

section  515  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Number  10.415  Rural  Rental 
Housing  Loans  and  is  subject  to 
intergovernmental  consultation  with 
State  and  local  officials. 

List  of  Subjects  in  7  CFR  Part  1946 

Administrative  practice  and 
procedure.  Agriculture,  Allocations, 
Grant  programs-Housing  and  community 
development  Loan  programs-Housing 
and  community  development  Rural 
areas. 

Therefore,  chapter  XVm,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1940-GENERAL 

1.  The  authority  citation  for  part  1940 
continues  to  read  as  follows: 

Autfaority:  42  U.S.C  1480;  7  CFR  2.23;  7  CFR 
2.70. 

Subpart  L— Methodology  and 
Formulaa  for  Allocatton  of  Loan  and 
Grant  Program  Funda 

2.  In  exhibit  B  of  subpart  L,  paragraph 
in  C  is  amended  by  changing  the  word 
"and"  to  read  "or". 

Dated:  January  26, 1991. 
LaVems  Auaman, 
Administrator,  Fanners  Horns 
Administration. 
[FR  Doc.  01-3880  Filed  2-20-01;  8:45  am] 
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DEPARTMEHT  OF  TRANSPORTATION 

FMtaral  AvMiofi  AdmMstralion 

14CFRPwt71 

I  Oodwt  No.  90-ANC-M) 


AnMncbiMnl  to  Control  Zoim! 
CT 

AOOIcr.  Federal  Aviation 
Adminiatration  (FAA).  DOT. 
action:  Final  rule. 


:  This  action  will  amend  the 
description  of  the  Hartford.  Connecticut 
Control  Zone.  A  review  of  the  Legal 
description  of  the  Hartford,  Connecticut 
Control  Zone  has  shown  that  the 
description  is  incorrect  and  that  the 
control  zone  includes  airspace  no  longer 
needed  to  protect  instrument 
approaches  at  Hartford-Brainard  Airport 
and  Rentschler  FiekL 
EFFEcnvi  DATI:  0601  o-tc  March  29, 
1991. 

FOn  RMTNUI  IWfOHIiOTIOII  CONTACT: 
Charles  Taylor,  System  Management 
Branch,  ANB-530,  Federal  Aviation 
Administration.  12  New  England 
Executive  Park.  Burlington,  MA.  01803- 
5299;  telephone:  (617)  270-242a 
TARY  MPONMATION: 


History 

On  May  9, 1990,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Control  Zone  at  Hartford, 
Connecticut  (55  PR  19273).  The  proposed 
action  would  delete  that  airspace  no 
longer  needed  to  protect  instrument 
approaches  at  the  Hartford-Brainard 
Airport  and  Rentschler  Field. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  on  the  proposal  were 
received.  Except  for  editorial  changes, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.171  of 
part  71  of  the  Federal  Aviation 
Regulations  was  repnbUahed  in  FAA 
Handbook  7400.6G,  dated  September  4, 
1990. 

TheRula 

This  amendment  to  part  71  of  the 
Federal  Aviation  RegiUations  (14  CFR 
part  71]  amends  the  description  of  the 
Hartford,  Connecticut  Control  Zone  by 
deleting  that  airspace  no  longer  needed 
to  protect  instrument  approaches  at 
Hartford-Brainard  Airport  and 
Rentschler  Field. 

The  FAA  has  determined  that  diis 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 


frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

Adoption  of  nie  Amendnient 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regidations  (14  CFR  part  71]  is 
amended  as  follows: 

PART  71-OESIQNATlON  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Autfaorfty:  49  U.S.C  134a(a),  1354(a),  1510; 
Executive  Order  10654;  49  U.S.C.  10e(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFRllJW. 

571.171   [Amsndsd) 

2.  Section  71.171  is  amended  as 
foQows: 

Hartford.  CT    [Revised] 

Within  a  5-mile  radius  of  the  center  "(Lat 
41*44'10"N.,  Long.  n*39T)2"W )"  of  Hartford- 
Brainard  Airport  within  2  miles  each  aide  of 
the  140(T)  154(M)  degree  bearing  from  the 
Hartford-Brainard  Airport  extending  from  the 
5-mile  radius  zone  to  a  point  of  9  miles 
southeast  of  the  airport;  within  2  miles  of 
each  side  of  the  109(7)  183(M)  degree  l>earing 
from  the  Hartford-Brainard  Airport  extending 
from  the  5-mile  radius  zone  to  a  point  of  7JS 
miles  south  of  the  airport  and  within  1.S  miles 
each  side  of  the  038(T1  052(M)  degree  bearing 
from  the  Hartford-Brainard  Airport  extending 
from  the  5-mile  radius  zone  to  point  7  miles 
northeast  of  the  airport 

Issued  in  Burlington.  Massachusetts  on 
February  B,  1901. 
John ).  Boyce, 

Acting  Sf onager.  Air  Traffic  Division,  New 

England  Region. 

[7R  Doc  91-4041  Filed  a-JO-01;  a:4S  am] 
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DEPARTMENT  OF  ENERGY 

Fodoral  Enorgy  RoguMory 

CommlMlon 

18  CFR  Part  284 

[Docket  Na  mM7-S4-064;  Order  Na 
500-J] 

Natural  Qao  PipoHnoo  After  Partial 
WaMhead  Dacontrol;  Ordar  on  Rainand 
Staying  In  Part.  Saction  284.221(d)  of 
tha  Ragulaliona 

Issued  February  13, 1991. 

AOCNCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Order  on  remand  staying  in 

part  i  284.221(d)  of  the  regulations. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  staying  in 
part  the  operation  of  8  284.221(d}  of  its 
regulations.  In  American  Gaa 
Association  v.  FERC,  912  F.2d  1496  (D.C. 
Cir.  1990],  the  court  remanded  the  issue 
of  pregranted  abandonment  under 
S  284.221(dl  of  the  Conmiission's    ' 
regulations.  The  Commission  will 
consider  that  issue  as  part  of  the 
proposed  notice  of  rulemaking  on 
comparability  between  a  pipeline's  sales 
and  transportations  services.  The 
Commission  is  staying  the  operation  of 
fi  284.221(d]  with  respect  to  firm 
transportation  converted  from  firm  sales 
after  the  date  of  the  order  on  remand. 
These  converted  transportation 
arrangements  may  only  be  abandoned 
imder  section  7(b)  of  the  Natural  Gas 
Act  on  an  Individual  basis.  Section 
284.221(d)  will  continue  in  effect  with 
respect  to  all  other  transportation 
arrangements  covered  by  that 
regulation.  However,  a  shipper  may  file 
a  complaint  with  the  Commission  and 
the  Commission  will  consider  whether  it 
is  appropriate  to  deny  the  pipeline  the 
ability  to  use  the  pregrant  of 
abandonment  authority  in  the  particular 
instance. 

EFRCnvi  DATE  This  Stay  is  effective 
February  13, 1991. 

FON  PURTNBI INMNMATWN  CONTACT: 

Jeffi«y  A.  Braunstein,  Office  of  the 

General  Counsel,  Federal  Energy 

Regulatory  Commission,  825  N.  Capitol 

Street  NE.,  Washington,  DC,  2042a  (202) 

208-2114. 

SUPMIMKNTAIIV  INFORMATION:  In 

addition  to  publishing  the  full  text  of  diis 
document  in  the  FsdenI  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
3308, 941  North  Capitol  Street  NR. 
Washington.  DC.  20428. 
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The  CoBunission  Issuance  Posting 
System  (CIPS).  an  dectronie  bulletin 
board  service  provides  access  to  the 
texts  of  formal  docmnents  issued  by  die 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CDPS,  set  your  communications 
software  to  use  30a  1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
btop  bit  The  full  text  of  this  notice  of 
proposed  rulemaking  will  be  available 
on  CIPS  for  30  days  fnm  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  fi-om  the  Commission's  Copy 
Contractor,  La  Dom  Systems 
Corporation,  also  located  in  room  3308, 
941  North  Capitol  Street  NB.. 
Washington,  DC  20420. 

Issued  February  13, 1991. 

I.  Introduction  and  Backgroimd 

On  August  24, 1990,  Ae  United  States 
CoiHt  of  Appeals  for  the  District  of 
Columbia  Circtiit  affirmed  in  moat  part 
the  Commission's  final  rule  with  respect 
to  open-access  transportation  under  part 
284  of  the  Commission's  regulations.  * 
This  order  deals  with  the  court's  hraited 
remand  of  the  issue  of  pregranted 
abandonmnit  of  transportation  service 
under  S  284.221(d)  of  the  Ctoramiasion's 
regulations.* 

Section  284.221  (d>  provides  currentiy 
for  the  abandonment  of  all 
transportation  services  upon  the 
expiration  of  the  contractual  term  off 
each  individual  transportation 
arrangement  audiorized  trader  a  blanket 
transportation  certificate.* 

There  is  no  question  diat  the 
Commission  has  tha  legal  authority  to 
permit  the  presented  abandonaient  of 
transportation  imder  blanket 
certificates.  The  D£.  Circuit  heh)  diis  in 
its  decision.* Moreover,  subsequently,  in 
AfoZ»//  Oil  Exploration  SrPtodacins 
Southeast  Inc.  v.  United  Distribution 
Companies,' the  Supreme  Court  has  hpld 


I  Gas  AModadon  «.  FESC  StZ  F.2d 
1496  PC  Cir.  usak  Kagdatiw  of  Natural  C«a 
Pipeline*  Afiat  Partial  Wel)iM«4  DecMtooL  Ordw 
No.  800-H,  M  FR  S2J44  (Dec  21.  ISSe).  FERC  Stats, 
and  Reg*.  1 30867  (1988).  reh  'g  granted  mpart  and 
deniediapait,  CMer  Mm  aSIVt.S6  ntaSQS  (Febk  38, 
1990).  FERC  State  a  Saa*.  f  JSlSBO  (ISSO;. 

Ms  CFR  f  284.221(d)  (1980). 

*  Sectioa  2SUZI(d)  piovixlBK  (d)  A«.«n»<  «/ 
abandonment  Pursuant  to  taction  7(b)  of  Ifca 
Natara)  Gaa  Act  ahaadsaaaat  of  traaipartaUaa 
••rvicaa  i*  avtkoitad  npaa  thaaMpiiatton  of  tha 
conlractuat  tann  ai  each  iadiwMaai  ttanaporlatian 
airangemant  aathedzad  onier  a  cattiacata  graataA 
under  tkia  aactiaa. 

4  /(/.  at  1515.  dUng  FPC  v.  Mo**.  424  U.&  494 
(tSTS). 

•No*.  se-MU  mi  8S-MS3  (put.  S.  1881). 


that  the  Cnmmi8ai<»  has  the  authonty 
under  section  7(b)  of  the  Natural  Gas 
Act  to  give  advance,  generic  ^>proval  to 
the  abajftdonment  of  service.* 

The  question  is  how  the  Comraissioa 
should  exercise  its  authority  to  allow 
pregranted  abandonment  of  the 
pipleline's  transportation  for  taidividual 
customers  under  a  blanket  certificate. 
Said  another  way.  the  Cosmiissicm's 
task  here  is  to  define  the  criteria  under 
which  pregrasnted  abandonment  will  be 
permitted  under  this  authority. 

The  court  of  appeals  concluded  that 
the  Commission  had  not  supported  its 
decision  to  permit  pregranted 
abandonment.''  In  particular,  the  court 
after  discussing  the  Commission's 
arguments,  stated: 

Here,  the  Couuuission  has  not  yet 
adequately  explained  how  pregratBtcd 
abandonment  tnunpa  aaoth«  basic  precept 
of  natural  gas  regulation — protection  of  gas 
customers  from  pipeline  exercise  of 
monopoly  power  through  refusal  of  service  at 
the  end  of  a  contract  period 


We  refrain  from  a  reversal  (^  }  284.221(d} 
because  all  parties  appear  to  agree  that  it 
makes  sense  for  some  transportation 
arrangements.  There  is,  for  example,  no  claim 
that  it  is  at  aD  troabting  as  to  intemiptible 
service  *  *  *.  The  same  may  will  be  trae  of  a 
wide  range  oi  shorMemi  transportation 
arrangements.  But  it  is  the  Commission  *  *  * 
that  can  identify  those  transactions  for  which 
pregranted  abandonmeDt  is  mast  snitabfe, 
assuming  it  is  to  apply  to  less  than  the  entire 
universe.* 

Thus,  it  is  dear  that  the  cowt  left  the 
Commission  with  s  range  of  options  on 
remand.  The  court  directed  the 
Commission  to  address  the  instant 
matter  within  90  days.  On  November  15, 
1990,  the  court  issued  its  mandate. 

n.  DiscoasioB 

The  Commission  believes  that  the 
issue  of  pregranted  abandonment  of 
transportation  arrangements  under 
S  284.221(d)  of  the  Commission's 
regulations  is  so  integrally  related  to 
and  intertwined  with  the  broader  issues 
of  the  future  role  of  pipelines  of  gas 
merchants  and  the  relationship  of  the 
pipelines'  merchant  and  transportation 
services,  diat  it  would  be  unwise  and 
indeed  coimterproductive  to  resolve  the 
pregranted  abandonment  issues  ahue  in 
a  policy  vacuum.  Accordingly,  the 
Commission  concludea  that  it  must 
address  the  issue  of  pregranted 
abandonment  in  the  larger  context  of  the 
pipelines'  service  obligations. 


The  Commission  a  oonsideruig.  and 
indeed  has  discussed  at  two 
Commission  meetings,  the  issaance  of  a 
notice  of  proposed  ruknukiag  on  the 
subject  of  d»  OBnparabibty  6t  service 
between  a  pip^ine's  transportation 
services  pnnrided  under  part  284  of  die 
Commission's  regulations  *  and  the 
pipeline's  sales  services.  As  part  of  the 
Commission's  consideration  of  service 
comparability,  the  Comnussion  intends 
to  examine  issues  wiA  respect  to  the 
future  role  that  pipelines  should  play  in 
the  sale  of  natural  gas.  This  examination 
win  delve  into  issues  concerning  how,  in 
what  form,  and  under  what 
cirannstances  pipriines  should  stand 
ready  to  seH  gas.  That  is,  what  shodd 
be  a  pipeline's  service  obligation  as  a 
merchant  of  natural  gas? 

The  Commission  will  issue  as  soon  aa 
possible  the  notice  of  proposed 
rulemaking  with  respect  to  service 
comparability  which  will  include  the 
Commission's  proposed  treatment  of 
pregranted  abandonment  of 
transportation  airangeraents.  This  will 
enable  all  interested  participants  in  the 
natural  gas  industry  to  file  comments 
with  the  Commission  wdiich  address  the 
issue  of  pregranted  abandonment  in 
light  of  the  comraenter's  perspective 
about  the  future  of  pipelines  as 
merchants  of  gas  and  their  views  on  the 
appropriate  nature  of  service 
comparability.  I  °  Accordingly,  the 
Commission  concludes  that  it  should  not 
address  the  scope  of  pregraaled 
abandonment  until  the  Commisaion 
completes  its  examination  of  pipeline 
service  obligations  generaUy .  *■  * 

The  court  was  concerned  that 
"customers  [might]  be  cut  off  fiDtn 
supplies  or  otherwise  subjected  to 
pipeline  mariiet  power"  **  until  the 
CommtssioB  takes  action  with  respect  to 
S  284.221  (d)  of  the  Commission's 
regulations  in  a  final  rule.  The  court's 
primary  concern  was  with  conversion 
transportation  wdndi  was  "where  the 


•S///7cp.  atl3-ia 

*  American  Cat  Association  v.  FERC  M2  V2A 
1496  (D.C  Or.  188^. 

•  Id.  at  ISia 


*  IS  CFR  part  284  (1990). 

"The  Commitsion  hat  received  numeroua 
motion*  and  anawan  to  notion*  witH  r**Dect  to  the 
iMue  of  pN^antad  *kaadDaawnt.  Tkoaa  inAvidnak 
should  laUalhaircaiBBMntiia  wnpnaa*  ta  tfa* 
notice  of  propo**d  niUimaking  on  •atvlc* 
comparabilfly. 

■  ■  The  Cununi*8ion  recognize*  the  court  indicated 
its  beUef  that  the  Commission  could  complete  it* 
work  on  ■  "final  rule"  concerning  pregranted 
abandonment  within  90  days.  Because  the 
Commission  has  determined  that  pregranted 
alwndonment  should  be  addressed  in  the  larger 
conlntof  pipalfaM*'  hihm  sanhce  ebflgattons.  that 
timetable  i*  a*(  ■■•iistis.  Accordiiigty.  the 
Conuoi**ioa  vritt  *eah  the  court'*  perarisaion  ta 
pursue  th*  pregranted  abandonsient  iaea*  tn  tbe 
manner  de*crib*d  in  this  order. 

^American  Cat Assodation r.  PBK,  912  FJd 
1496. 1S»  (D.C  Cir.  WStfl. 
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LDCa'  attack  [was]  fiercest"  » 
Accordingly,  the  Commission  will  stay 
the  operation  of  i  284.221(d)  of  the 
Commission's  regulations  v^re  a 
customer  converts  firm  sales  service  to 
firm  transportation  service  whether 
under  |  284.10  of  the  Commission's 
regulations  or  as  a  result  of  separate 
agreement  (to  the  extent  of  conversion 
of  pre-existing  sales  volumes]  after  the 
date  of  this  order.  To  avoid  uncertainty 
about  the  status  of  transportation 
converted  from  sales  during  the  stay,  the 
Commission  will  only  permit  a  pipeline 
to  abandon,  whether  during  or  after  the 
period  the  stay  is  in  effect  that 
converted  transportation  upon  receipt  of 
individual  Commission  approval  of 
abandonment  under  section  7(b)  of  the 
Natural  Gas  Act 

Section  284.221(d)  will  continue  in 
effect  with  respect  to  all  other 
transportation  arrangements  covered  by 
t  284.221(d)  of  the  Commission's 
regulations.  However,  with  respect  to 
those  arrangements  still  covered  by 
1 284.221(d].  if  a  shipper  believes  it 
might  "be  cut  off  from  supplies  or 
otherwise  subjected  to  [the  exercise  of] 
pipeline  market  power,"  ^*  it  can  and 
should  file  a  complaint  with  the 
Commission  and  the  Commission  will 
consider  whether  it  is  appropriate  to 
deny  the  pipeline  the  ability  to  use  the 
pregrant  of  abandonment  authority  in 
that  particular  instance.  This  will 
provide  an  expedited  opportunity  for  a 
shipper  to  present  evidence  to  the 
Commission  that  a  pipeline's  exercise  of 
market  power  has  led  to  an  actual  cut- 
off of  service  as  a  result  of  the  pre- 
granted  abandonment  regulation.  In  light 
of  the  concerns  raised  with  respect  to 
the  pre-grant  of  abandonment  issue,  and 
in  order  to  make  as  meaningful  as 
possible  the  complaint  process,  the 
Commission  adopts  the  following.  Any 
customer  who  has  converted  its  sales  to 
transportation  prior  to  the  effectiveness 
of  the  stay,  or  any  customer  whose 
conversion  is  outside  the  scope  of  the 
stay,  may  file  a  complaint  at  least  180 
days  prior  to  the  time  that  its  contract 
expires,  at  which  time  it  believes  that  it 
will  no  longer  receive  transportation 
services.  The  Commission  wHl  in  turn 
act  on  the  complaint  no  later  than  60 
days  prior  to  the  expiration  of  the 
contract  (and  alleged  termination  of 
service  date).'* 


»A£alU17. 

>«  JU  at  isia 

'*  To  liw  axtant  any  CMtonif  whoM  convanlon 
bik  In  Ik*  abaw  d— ulbwl  eataiariw  anttciiMtM 
baing  nt  off  fron  MTvio*  within  six  aontlM  after 
Urn  iaauaaoa  of  thia  otdar.  it  aiiottld  notify  tha 
rnmmlMinn  aithw  in  a  rahaarim  patitloo  to  thia 
ordar  or  in  a  cnmpanton  oowiplaint  tUad  at  tlia  tana 
lima  tahaaiiag  paiitiaaa  to  thia  ordar  ai*  dua.  Tha 


As  Stated  above,  the  various  aspects 
of  the  pregranted  abandonment  issues 
will  be  considered  as  part  of  the 
rulemaking  to  be  proposed  with  respect 
to  service  obligations  and  comparability 
of  service.  Except  for  the  stay  matters 
discussed  above,  the  Commission  has 
not  addressed  or  decided  the  merits  of 
the  various  issues  concerning  the 
appropriateness  and  proper  scope  of 
pregranted  abandonment  authorization, 
including  issues  involving  Intemiptible 
and  other  firm  transportation. 

m.  Effective  Date  of  Stay 

The  stay  of  284.221(d)  of  the 
Commission's  regulations  with  respect 
to  convereion  transportation 
arrangements  as  set  forth  in  this  order 
shall  be  effective  on  February  13. 1991. 

The  Commission  orders: 

(A)  The  effectiveness  of  §  284.221(d) 
of  the  Commission's  regulations  is 
stayed  where  a  customer  converts  firm 
sales  service  to  firm  transportation 
service  after  the  date  of  this  order. 

(B)  Section  284.221(d]  of  the 
Commission's  regulations  will  not  at 
any  time,  be  applicable  to  firm 
transportation  service  converted  from 
firm  sales  service  during  the  period  of 
the  stay  established  by  this  order. 

List  of  Subjects  18  CFR  Part  284 

Continental  shelf.  Natural  gas, 
Reporting  and  recordkeeping 
requirements. 

By  the  Commission.  Commissioner 
Trabandt  concurred.  Commissioner  Moler 
dissented  writh  a  separate  statement 
attached.  Commissioner  Liangdon  concurred 
with  a  statement  to  t>e  issued  later. 
LobD.CaalMll. 
Secretary. 

PART  284-CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  QAS 
UNDER  THE  NATURAL  QAS  POLICY 
ACT  OF  197S  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Auifaocity:  15  U.S.C  717-717w.  as  amended: 
15  U.S.C  3301-3432: 43  U.S.C  1331-1350.  as 
amended:  42  U.8.C  7101-7352;  E.0. 12009, 3 
CFR  1978  Comp..  p.  142. 

{284^1    (AiiMfidwIl. 

2. 18  CFR  284.221(d]  is  suspended, 
effective  on  February  13, 1991,  where  a 
customer  converts  firm  sales  service  to 
firm  transportation  service  after 
February  13, 1991. 

Moler,  Commissioner,  dissenting: 


I  dissent  from  the  Commission's  response 
to  the  court's  remand  of  the  issue  of 
pregranted  al>andonment  of  transportatlpn 
service  under  |  284.221(d)  of  our  regulations.' 
I  do  so  because  I  do  not  l>elieve  the 
Commission's  positioa  embodied  in  Order 
No.  500-],  is  responsive  to  the  requirements 
of  the  remand  or  to  the  Commission's 
obligations  under  the  Natural  Gas  Act 

The  court  could  not  have  been  more  clear 
in  describing  the  Commission's  error  and 
what  it  must  do  to  correct  that  error 

[T]he  Commission  has  not  yet  adequately 
explained  how  pregranted  abandonment 
trumps  another  basic  precept  of  natural  gas 
regulation — protection  of  gas  customers  from 
pipeline  exercise  of  monopoly  power  through 
refusal  of  service  at  the  end  of  a  contract 
period  *  *  *.  [Ljest  customers  be  cut  off  from 
supplies  or  otherwise  subjected  to  pipeline 
market  power  under  an  insufficiently 
supported  rule,  we  require  that  the 
Commission  address  the  matter  in  a  final  rule 
within  90  days  [of  the  issuance  of  the 
mandate].* 

The  majority  now  purposefully  refuses  to 
address  the  matter  as  required  by  the  court's 
order.  It  chooses  instead  merely  to  stay  the 
regulations  until  such  time  In  the  indefinite 
future  when  it  will  address  the  issue  in  the 
context  of  a  forthcoming  generic  proceeding. 
Such  an  approach  is  not  responsive  to  the 
court's  order,  as  outlined  below.  The 
Commission  clearly  has  an  obligation  to 
address  the  substantive  merits  of  the  issue 
now  as  required  by  the  court  The  court 
called  upon  the  Commission  to  identify  those 
transactions  for  which  pregranted 
abandonment  is  most  suitable.  Since  the 
majority  has  chosen  not  to  respond,  I  will 
offer  a  suggestion  to  further  the  discussion. 

First  and  most  obviously,  we  have  a  court 
order.  In  responding  to  the  court's  decision, 
the  Commission  has  no  power  to  do  anything 
which  is  contrary  to  the  letter  or  the  spirit  of 
the  mandate,  construed  in  the  light  of  the 
opinion  of  the  court  deciding  the  case.*  The 
courts,  quite  properly,  take  a  dim  view  of 
attempts  to  avoid  their  mandates.* 

More  important  however,  is  the  context  in 
which  the  court  has  acted  now  requires  the 
Commission  to  act  This  is  no  ordinary  case. 
The  orders  remanded  to  us — Order  Nos.  500- 
H  and  500-1 — ^were  themselves  the  products 
of  remands  dating  back  to  1987  and  the 
court's  review  of  Order  No.  438.*  When  that 
order  was  vacated,  the  Commission 
responded  by  issuing  an  interim  rule.  Order 
No.  500.  In  reviewing  Order  No.  50a  the 
court — faced  with  an  "interim"  rule  that  had 
been  in  effect  for  over  two  years — kept 
Jurisdiction  over  Order  No.  500,  and 


Cooaisaian  will  procass  tha  complaint  as 
axpadltlaiMiy  a*  poaaltil*. 


>  American  Cos  Associalion  v.  FERC  912 1:.2d 
1406. 1518  (D.C  Or.  ISSO)  {"ACA  ir). 

*ld 

■  City  of  Cleveland.  Ohio  v.  PPC  561  P.2d  344 
(D.C  Or.  1977). 

*  See  American  Ca$  Anocation  v.  FERC.  BBS  F.2d 
136 (DC  Or.  isas)  (at  amawied)  ("ACA  /"):  tee 
alto,  Intam.  Ladiaa'  Gannent  Worican'  Union  v. 
Donovan.  733  FJd  920  at  923  (D.C  Clr.  1S64): 
Boveriy  Enteipritee  v.  NLRB,  727  FJd  891  (6th  Or. 
1964). 

•  AModatad  Gat  Dittributort  v.  PBRC  824  F.2d 
961  (D.C  Or.  1987)  ("ACD  /")  (pw  oiriam). 
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remanded  the  record  yet  again  fbi  tha 
Commiasion  to  issue  a  final  rule  within  00 
days.  Order  Nos.  500-H  and  500-1  were 
issued  in  response  to  the  AG  A  /mandate. 
The  time  for  effective  action  is  thus  long-past 

Nor  were  the  Commisatoa's  errors  mere 
matters  of  form;  the  crnn  the  court  found 
were  fundamental.  The  court  foond  that  the 
Commission  had  failed  to  gngay  in  reasoned 
decisionmaking.  Chiefly,  the  Commission  had 
failed  to  respond  persuasively  to  the  local 
distribution  companies'  basic  complaint  that 
pregranted  abandonment  allows  pipelines  to 
terminate  transportatioir  service  on 
expiration  of  the  applicable  contracts.  The 
Commission  thus  violated  its  duty  to  protect 
consumers  by  endangering  the  LDCa'  abihty 
to  guarantee  their  customera  a  steady  supply 
of  gas.  The  court  went  on  at  some  length, 
rejecting  each  of  the  Commission's  arguments 
for  the  pregranted  abandonment  policy.  The 
Commission's  arguments  were  "not  very 
persuasive"  and  the  policy  was  "poorly 
supported"  and  "not  adequately  justified".* 

Quite  apart  from  any  consideratioa  owed 
the  court  and  its  maadata — thoagh  that  aloaa 
should  suffice — the  policy  and  regulatory 
matters  involved  here  must  be  put  to  rest 
now. 

The  CommisBion's  overriding  goal — ^which  I 
support — is  to  create  and  maintain  a 
competitive  market  in  the  sale  of  natural  gas. 
We  have  sought  to  create  that  market  by 
enaoring  that  customer*,  in  entering  into  long- 
term  gas  purchase  arraagements,  can  choose 
equaUy  between  (a)  the  pucbase  of  gas 
supplied  by  third  parties  and  the 
transportation  of  that  gas  under  firm 
transportation  contracts  and  (b)  the  purchase 
of  gas  from  an  interstate  pipeline.  Access  to 
storage  is  a  necessary  component  of  any 
effort  to  move  away  from  pipeline  system 
sales.^ 

Pipeline  cuatomers,  particularly  LDCa.  need 
to  be  assured  they  have  long-term  access  to 
natural  gas  supplies  in  order  to  meet  their 
basic  service  obligation.  The  abandonment 
proviaions  of  the  NGA  were  put  in  place  to 
assure  that  customere'  long-term  access  to 
supplies  ia  protected.  Pipelines  are  no  longer 
the  doramant  player  in  providing  sales 
service.  Howerei,  they  are  monopoltats  in 
providing  transportation  8er\'ice.  both  in  the 
transporation  of  third  party  gas  supplies  and 
in  the  transportation  of  their  own  sales.* 
They  control  vital  capacity  needed  for  the 
transportation  of  natural  gas.  It  is  that 
transportation  capacity  that  end  osera  need. 
It  is  that  transportation  capacity  that  7(b)  of 
the  Natural  Gas  Act  is  designed  to  ensure 
will  not  be  abandoned  without  the 
abandonment  being  in  the  public  interest* 


*  012  F.2d  at  1516. 1518.  and  1515. 

^  Nnrthem  Nataral  Gat  Co.  53  VfSBiC  fei  J07  at 
61.830  (1990). 

*  Indaed,  it  it  precitely  twcaute  tliey  are 
monopofiitt  that  they  are  regulated  under  the 
Natuiai  Cm  Act.  Public  Service  Commission  of  tlie 
State  of  New  YoHc  v.  Sbd-Lauieiaaa  Cat  Ca.  403 
U.S.  3ia  327  (1983);  Aatoeialad  Gat  Oftlributors  v. 
FERC  886  F.2d  12Sa  1254  (U.C  Cir.  199Q)  ["ACD 
iry,  and  ACD  I.  BZt  F.2d  at  986. 

*  I  do  not  beliave  theCommitsion  can  justify  iti 
continued  iBtaBtifuca  en  this  ittaa.  R  doos  met 
turpriaa  aia  that  IheMlano  nariti  dicntaion  m 
Order  No.  500-].  Tha  CoamuatioB  pretanttd  ito  best 


In  order  la  eacotirage  a  more  coaqietitive 
natural  ga«  iMrket,  tha  CaauBiaaiaB  amst 
then  take  steps  to  give  pipeline  transportation 
customers  protection  equal  to  that  afforded 
pipeline  sales  customers.  Having  pregranted 
abandonment  for  one,  and  not  the  other, 
makes  oat  sarvica  inherently  inferior  to  die 
other.lfalkataimpk. 

Additionally,  sellers  want  the  ability  to 
enter  into  Isog-term  sales  can^acts  with 
customers.  With  that  ability  sellen  can  move 
away  from  thirty -day  spot  sales,  and 
producers,  who  often  are  the  same  sellers. 
can  receive  the  needed  resources  to  explore 
for  new  natural  gaa  supplies.  The 
Commission  wants  this  to  occur.'*  However, 
for  all  this  to  occur  the  customers, 
particularly  LDC  caatomars  who  hove  the 
obligation  to  serve,  must  get  from  dw 
Commission  a  clear  statesoent  on  ita 
transportation  ab«ndanment  policy.  That 
statement  would  tell  them  that  when  they 
enter  Into  a  long-term  transportation 
arrangement  the  Commission  will  not  at  the 
end  of  that  contract,  let  then  be  subject  to 
the  full  braot  of  that  monopolist's  power  just 
to  cantmue  the  use  of  needed  transportation 
capacity. 

Against  this  background,  the  Coouaiasion's 
decision  to  slay  the  effectivenesa  of 
§  284.221  (d]  of  the  regulations  until  the 
Commission  **compIetes  its  examination  of 
pipeline  service  obligations  generally"  in  the 
context  of  a  notice  of  proposed  rulemaking  on 
service  comparability  i>  wholly  unacceptable. 

A  stay  cannot  resolve  tha  fundamentel 
problem  presented  by  the  pregranted 
abandonment  proviatoB.  It  doea  not  remove 
the  great  uncertainty  about  long-term  access 
to  firm  transportation  capacity  for  those 
exercising  their  convereion  rights  under 
Order  No.  50a  It  does  not  ad^ss  the 
problems  of  those  who  have  already 
converted  under  a  legally  indefensible 
regime.  It  does  not  provide  a  long-term 
answer  for  thoae  who  are  contemplating 
conversions  today. 

The  Conunission  allows  transportation 
contracts  converted  prior  to  the  stay  and 
which  expire  during  die  period  that  the  stay 
is  in  effect  to  expire  without  further 
Commission  action.  Although  this  issue  is  left 
for  another  day,  it  should  be  resolved  here. 
The  majority  argues  that  the  shippera  entered 
into  such  transportation  contracts  knowing 
full  weU  that  unless  they  could  negotiate  an 
extension,  the  transportatioB  would  bc' 
abandoned  at  the  end  of  the  contact  term. 
That  is  not  exactiy  the  case,  since  many  of 
these  transporiation  contracts  were  entered 
into  prior  to  the  time  that  the  Coort  said  that 
the  Commission  "clarified"  its  pregranted 
abandonment  policy  in  Order  500-H. 

The  majority  argues  that  they  an  unaware 
of  anyone  being  "cut  off  from  supplies"  as  a 
result  of  our  pregranted  abandonment  policy. 
This  argument  aiaaea  te  point.  First 
pregranted  abandonment  haa  had  a  cfailhng 
effect  on  conveniona  by  fim  sales 
customers.  They  simply  are  not  converting 
now  for  fear  of  being  cut  off  at  the  end  of  the 


contract  period.  Access  to  pipehne  capacity 
is  essential  to  them:  tiiey  cmnol  afford  to 
take  the  chance  they  will  later  find 
themselves  unabla  to  secure  essential 
capacity.  Second,  the  court  found  that 
Congress  gave  us  tiie  job  to  offset  the 
monopoly  power  of  pipelines  by  regulating 
certain  critical  features  of  transportation 
service,  induding  termination  (rf  service.  ■  * 

Nor  is  the  stay  order  saved  by  the 
Commission's  clahn  that  It  wilT  respond  to 
individual  complaints  through  a  complaint 
process.  The  court  in  this  very  case  has 
rejected  each  a  process,  stating  that 

While  such  a  safety  valve  can  help  secure 
the  validity  of  a  basically  sound  nde,  *  *  *  it 
cannot  save  one  so  poorly  supported  as 
this.«* 

I  would  also  note  that  in  severel  recent 
cases  invofving  conversions  the  Commission 
has  been  unwiSing  to  protect  converting 
cuatomers  and  baa  refused  to  waive 
pregranted  abaadonBent>*  Thus,  the  LDCs 
and  their  cuatomen  can  take  little  solace 
fit)m  the  Ccnmiaaioa's  promise  that  it  wilt 
respond  to  case-specific  comphants  on  thia 
subject 

As  I  have  discasaed,  the  overriding  isaoe 
for  me  is  that  customers  need  sone  aanae 
that  tiantportatiaD  edacity  will  be  available 
to  serve  their  needs,  if  they  move  away  from 
pipeline  sales.  Thus.  I  would  waive 
pregranted  abandonment  for  transportation 
and  storage  contracts  in  the  following 
circiunstances: 

(1)  Firm  transportation  contracts  entered 
into  on  or  after  October  18, 1985,  thai  are  one 
year  or  more  in  length,  which  ex^re  on  or 
after  the  effective  date  at  diis  order  and 

(2)  Firm  storage  contracts  entered  into  oo 
or  after  October  lA.  1965.  which  expire  on  or 
after  die  effective  date  of  this  order. 

In  lieu  thereof,  in  these  situations, 
abandonment  would  be  authorized  if  tha 
shipper  does  not  noti^  the  pipeline  that  it 
wishes  to  continue  the  transaction  within  a 
specified  period  of  time.  Parties  could  agree 
that  despite  the  applicability  of  the 
pregranted  abandonment  provisions,  such 
previsions  should  not  otherwise  apply. 

The  CommiseioR  has  done  much  to  create  a 
competitive  marketplace  where  none  existed 
before.  Bat  we  cannot  eschew  the  basic 
protectiona  afforded  natural  gat  conauioers 
by  the  Natoral  Gas  Act  Abandonment 
protection  is  a  basic  precept  of  the  Natural 
Gas  Act  We  cannot  substitute  simple 
regulation  by  meana  of  private  contracts  ia 
these  instffiices  because  one  of  the 
contracting  parties  is  a  natural  monopolist 
whose  behavior  we  are  obliged  to  regulate  in 
the  public  interest  Both  firm  sales  and  firm 
transportation  cuslomen  need  to  be  able  to 
depend  upon  pipeline  capacity  being 
available  as  a  basic  underpinning  of  long- 
term  transactions. 


case  in  favor  of  pregranted  abandonment  in  Order 
Not.  SOO-H  and  500-L  We  timply  have  no  more  to 
lay. 

>°  See  Biwiram.  52  FQiC  fB1.22S  at  6I.S1S  (1990). 


>>912FJdatlSia. 

■'9t2F.2datl51& 

"  See,  e.g..  South  Georgia  NatursI  Gaa  Conipany, 
S3  FERC  161.142  (1980^  Norlhwcit  PtpeUne 
Corpoatiaa.  51  FCRCfeUTS  (1086). 
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For  thsM  raaaooa,  I  dJMent 


Commiaaioner. 

[FR  Doc  91-4028  PUcd  »-20-91: 8:45  ami 
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RAILROAD  RETIREMENT  BOARD 

20CFRPwts302and34« 
RIN3220-AA71 

QiMiftod  EmployM;  mscsOaiwous 

AOmcv:  Railroad  Retirement  Board 
action:  Final  Rule. 


;  The  Railroad  Retirement 
Board  (Board)  hereby  amends  its 
regulations  under  the  Railroad 
Unemployment  Insivance  Act  (RUIA)  by 
adding  a  new  part  302  to  explain  when 
an  employee  Is  qualified  for  benefits 
under  that  Act  This  new  part  is 
necessary  in  light  of  amendments  to  the 
RUIA  made  by  the  Railroad 
Unemployment  Insurance  and 
Retirement  Improvement  Act  of  1988.  In 
addition,  the  Board  is  moving  the  two 
sections  now  contained  in  part  348  to 
this  new  part  and  is  then  removing  part 

3<ta 


:  DA-n:  February  21, 1991. 
;  Secretary  to  the  Board. 
Railroad  Retirement  Board.  844  Rush 
Street.  Chicago,  Illinois  60811. 
nm  RmTMm  w^owmatiow  contact: 
Thomas  W.  Sadler,  Assistant  General 
Counsel  Railroad  Retirement  Board.  844 
Rush  Street.  Chicaga  Illinois  60811.  (312) 
751-4513  (FFS  386-4513). 
StWUMNTAllv  wromuTlON:  Pursuant 
to  the  Railroad  Unemployment 
Insurance  Act  (RUIA),  the  Railroad 
Retirement  Board  pays  unemployment 
and  sickness  benefits  to  railroad 
employees  who  are  not  working  because 
of  unemployment  or  sickness,  including 
sickness  resulting  from  injury.  Only 
"qualified  employees"  may  receive 
benefits.  Under  section  3  of  the  RUIA.  as 
amended  by  section  7202  of  the  Raihtiad 
Unemployment  Insurance  and 
Retirement  Improvement  Act  of  1988 
(Title  Vn  of  Pub.  L  10a-«47, 102  Stat. 
3776).  an  employee  is  a  "qualified 
employee"  if  the  Board  finds  that  he  or 
she  had  the  required  earnings  and 
service  in  railroad  employment  during 
the  base  year  prior  to  the  beginning  of 
the  benefit  year.  Prior  to  the 
amendment  section  3  of  the  RUIA 
required  base  year  earnings  of  at  least 
$1,500.00,  not  counting  earnings  in 
excess  of  $600.00  in  any  month  during 
the  base  year.  As  amended,  section  3 
increases  the  amoimt  of  base  year 
earnings  needed  to  qualify  for  benefits 


on  the  basis  of  railroad  employment 
during  1969  from  Sl,S0a00  to  $1,775.00, 
not  counting  more  than  $710.00  per 
month  for  any  month  in  1980.  For  base 
year  1990,  the  amoimt  of  eanings  needed 
to  qualify  for  benefits  is  $1,882.50,  not 
counting  more  than  $745.00  per  month 
for  any  month  in  1900. 

In  this  final  rule,  the  Board  explains 
how  it  will  compute  the  amount  of  base 
year  earnings  that  an  employee  must 
have  in  order  to  be  a  "qualified 
employee'  (i|  302^  through  302.4).  Also, 
this  rule  defines  the  terms  "base  year" 
and  "benefit  year";  explains  how  an 
employee  with  at  least  10  years  of 
railroad  service  may  be  eligible  for 
benefits  even  though  he  or  she  is  not  a 
"qualified  employee"  for  the  benefit 
year  current  at  the  time  of  application 
(9  302.5):  and  explains  how  an  employee 
may  establish  that  he  or  she  had 
sufficient  base  year  earnings  and 
service  to  qualify  for  benefits  ({  302.7). 

The  two  sections  presently  found  in 
part  348  (Miscellaneous)  of  Qiis  chapter 
should  more  appropriately  be  in  part 
302.  Thus,  I  348.14  has  been  moved  to 
i  302.e(b),  and  i  348.15  has  been  moved 
to  S  302.7(c).  Part  348  is  therefore 
removed  from  this  chapter. 

On  July  26, 1990,  the  Board  published 
this  rule  as  a  proposed  rule  (55  FR 
30470),  inviting  comments  on  or  before 
August  27, 1990.  No  comments  were 
received 

The  Board  has  determined  that  this  is 
not  a  major  rule  under  Executive  Order 
12291;  therefore,  no  regulatory  impact 
analysis  is  required.  The  information 
collections  imposed  by  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  3220-0025  and  3220-0070. 

List  of  Subjects  in  20  CFR  Part  302 

Railroad  employees.  Railroad 
unemployment  insurance.  Reporting  and 
record  keeping  requirements. 

1.  Title  20  chapter  0,  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  part  302  to  read  as 
follows: 

PART  302— OUAUFIED  EMPLOYEE 

Sk. 

302.1  Introductloa 

302.2  Deflnitions. 

302.3  Qualifying  conditions. 

302.4  Nonqualifying  aainingt  or  payments. 

302.5  Acceientad  benefit  year. 

302.6  Publication  requirements. 

302.7  Establishing  base  year  service  and 
compensation. 

Authority:  45  U.S.C  362(1). 

f  902.1    kHroductton. 

This  part  sets  forth  the  base  year 
service  and  compensation  required  of  an 


employee  to  qualify  for  benefits  under 
the  Railroad  Unemployment  Insurance 
Act  with  respect  to  a  benefit  year. 
Under  the  Act  only  employees  who 
satisfy  the  qualifying  conditions  of  ■ 
section  3  of  the  Act  may  be  paid 
benefits.  No  provision  is  made  for 
payment  of  dependents  benefits  for  an 
employee's  spouse  or  children.  A 
qualified  employee  who  claims  benefits 
must  demonstrate  that  he  or  she  is 
eligible  for  benefits  in  accordance  with 
the  other  provisions  of  the  Act  and  this 
chapter.  However,  a  qualified  employee 
who  is  disqualified  under  any  of  the 
provisions  of  section  4  of  the  Act  does 
not  forfeit  his  or  her  status  as  a  qualified 
employee. 

S  302.2    DaflnMone. 

Base  year.  The  term  "base  year" 
means  the  completed  calendar  year 
Immediately  preceding  the  beginning  of 
the  benefit  year. 

Benefit  year.  The  term  "benefit  year" 
means  the  12-month  period  beginning 
July  1  of  any  year  and  ending  June  30  of 
the  next  year.  If  a  registration  period 
begins  in  June  and  ends  in  July,  the 
benefit  year  ending  date  is  deemed  to  be 
the  last  day  of  such  registration  period. 
If  an  employee  is  eligible  for  payment  of 
extended  benefits,  the  benefit  year 
ending  date  for  such  employee  will  be 
June  30,  or  the  last  day  of  his  or  her 
extended  benefit  period  whichever  date 
is  later. 

Compensation.  The  term 
"compensation"  means  generally  any 
form  of  earnings  or  money  remuneration 
earned  on  the  basis  of  railroad 
employment  during  any  month, 
excluding  any  amount  in  excess  of  the 
monthly  compensation  base  for  that 
month  and  also  excluding  payments  of 
the  character  described  in  S  302.4  of  this 
part 

Monthly  compensation  base.  The  term 
"monthly  compensation  base"  means 
the  greater  of  $800,  or  the  amount 
calculated  using  the  following  formula; 


MCB=600 


I 


A- 37,800  V 

1+ ) 

66,700      ' 


For  the  purpose  of  this  formula, 
"MCB"  is  the  dollar  amount  of  the 
monthly  compensation  base,  and  "A"  is 
the  amount  of  the  Tier  I  tax  base  under 
section  3231(eU2)  of  the  Internal 
Revenue  Code  for  the  calendar  year  for 
which  the  monthly  compensation  base  is 
being  computed.  LP  the  dollar  amount 
computed  under  this  formula  is  not  a 
multiple  of  $5.  it  shall  be  rounded  to  the 
nearest  multiple  of  $5.  If  the  dollar    ■ 
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amount  is  computed  is  equidistant 
between  two  multiples  of  $5,  it  shall  be 
rounded  up  the  nearest  multiple  of  $5. 
Registration  period.  With  respect  to 
unemployment  benefits,  the  term 
"registration  period"  has  the  meaning 
given  in  S  325.1(c]  of  this  chapter.  With 
respect  to  sickness  benefits,  Uie  term 
"registration  period"  has  the  meaning 
given  in  {  335.1(d)  of  this  chapter. 

S302^    OuaNfyIng  conditions. 

(a)  Basic  requirements.  To  qualify  for 
benefits  with  respect  to  a  benefit  year, 
an  employee:  (1)  Must  have  earned 
compensation  in  an  amount  equal  to  at 
least  2.5  times  the  amount  of  the 
monthly  compensation  base  during  his 
or  her  base  yean  and 

(2)  If  such  employee  has  earned  no 
compensation  prior  to  such  base  year, 
he  or  she  must  have  earned 
compensation  in  at  least  five  months 
during  his  or  her  base  year. 

(b)  Deemed  service  months 
disregarded.  For  purposes  of  paragraph 
(a)  of  this  section,  service  months 
deemed  under  S  210.3  of  this  chapter 
shall  be  disregarded. 

S  302.4    Nonqualifying  aamlngs  or 
payments. 

The  following  types  of  earnings  or 
payments  do  not  count  as  compensation 
for  the  purpose  of  determining  whether 
an  employee  has  satisfied  the  base  year 
qualifying  conditions: 

(a)  Compensation  earned  as  an 
employee  representative,  as  defined  in 
part  205  of  this  chapter,  or  as  an 
employee  of  a  local  lodge  or  division  of  a 
railroad  labor  organization; 

(b)Tips; 

(c)  Payments  under  nongovernmental 
plans  for  unemployment  maternity  or 
sickness  insurance; 

(d)  Personal  inquiry  settlements  or 
judgments,  unless  a  portion  thereof 
represents  pay  for  time  lost; 

(e)  Wages  from  employment  that  is 
subject  to  the  Federal  Unemployment 
Tax  Act 

(f)  Earnings  from  self-employment  or 
investments: 

(g)  Pay  for  military  service; 

(h)  Remuneration  for  service  which  is 
performed  by  a  nonresident  alien 
individual  for  the  period  he  or  she  is 
temporarily  present  in  the  United  States 
as  a  nonimmigrant  under  subparagraph 
(F)  or  (J)  of  section  101(a)(15)  of  the 
Immigration  and  Nationality  Act  as 
amended  and  which  is  performed  to 
carry  out  the  purpose  specified  in 
subparagraph  (F)  or  (J),  as  the  case  may 
be;  and 

(i)  Any  payment  that  is  not  subject  to 
contributions  under  section  8  of  the 
Railroad  Unemployment  Insurance  Act. 


§  302.5   AcGslsratsd  benefit  yeer. 

(a)  Eligibility  conditions.  An 
emi^oyee  who  is  not  a  qualified 
employee  with  respect  to  the  benefit 
year  in  effect  at  the  time  of  his  or  her 
application  for  benefits  may  be  eligible 
for  an  "accelerated"  benefit  year  if  he  or 
she  meets  all  of  the  following 
conditions. 

(1)  The  employee  has  10  or  more  years 
of  service,  as  defined  in  part  210  of  this 
chapter,  prior  to  the  beginning  of  his  or 
her  current  period  of  imemployment  or 
sickness; 

(2)  The  employee  has  satisfied  the 
qualifying  conditions  as  defined  in 

S  302.3  of  this  part  with  respect  to  the 
next  succeeding  benefit  year; 

(3)  The  employee's  current  period  of 
unemployment  or  sickness  includes  at 
least  14  consecutive  days  of 
unemployment  or  14  consecutive  days  of 
sickness;  and 

(4)(i)  If  the  applicant  is  claiming 
unemployment  benefits,  he  or  she  did 
not  voluntarily  leave  work  without  good 
cause  or  did  not  voluntarily  retire,  or 

(ii)  If  the  applicant  is  claiming 
sickness  benefits,  he  or  she  has  not 
attained  age  65  or  has  not  voluntarily 
retired. 

(b)  Beginning  date  of  benefit  year.  An 
accelerated  benefit  year  begins  on  the 
first  day  of  the  month  during  which  the 
employee's  period  of  14  consecutive 
days  of  unemployment  or  14  consecutive 
days  of  sickness  begins.  Thus,  for 
example,  if  an  eligible  employee  has  14 
consecutive  days  of  unemployment  fit>m 
May  29-June  11,  his  or  her  benefit  year 
beginning  date  is  May  1,  that  is,  he  or 
she  does  not  have  to  wait  until  July  1  to 
begin  receiving  benefits.  If  such 
employee  also  had  a  claim  for  the  period 
May  15  to  May  28,  such  claim  may  then 
be  compensable  or  may  serve  as  the 
waiting  period  even  though  the  claim 
did  not  consist  of  14  days  of 
unemployment.  His  or  her  benefit  year 
ends  June  30  of  the  following  year. 

(c)  Effect  of  attaining  age  65.  If  a 
benefit  year  begins  early  for  the  purpose 
of  paying  sickness  benefits  and  the 
employee  attains  age  65  before  July  1  of 
the  general  benefit  year,  sickness 
benefits  may  not  be  paid  for  any  day 
from  the  day  on  which  the  employee 
attained  age  65  up  to  and  including  June 
30,  but  unemployment  benefits  may  be 
paid  in  this  interim  period  if  the 
employee  is  otherwise  eligible.  Sickness 
benefits  may  be  paid  for  days  of 
sickness  beginning  July  1  or  later.  If  a 
benefit  year  begins  early  for  the  purpose 
of  paying  unemployment  benefits, 
attainment  of  age  65  will  have  no  effect 
on  the  employee's  rights  to  sickness 
benefits,  other  than  extended  sickness 
benefits,  in  the  accelerated  benefit  year. 


An  employee  is  deemed  to  attain  age  65 
on  the  day  before  his  or  her  sixty-fifth 
birthday. 

S  302.6    Publication  requirements. 

(a)  Publication  of  base  year 
compensation  requirement.  On  or  before 
December  1  of  each  year,  the  Railroad 
Retirement  Board  will  compute  the 
amount  of  base  year  compensation  that 
an  employee  must  have  during  the 
following  calendar  year  in  order  to  be  a 
qualified  employee  on  the  basis  of  such 
compensation.  Within  10  days  of  such 
computation,  the  Board  will  publish  a 
notice  in  the  Federal  Register  of  the 
amount  so  computed  and  will  notify 
each  employer  of  that  amount. 
Information  as  to  such  qualifying 
amount  may  also  be  obtained  from  any 
district  or  regional  office  of  the  Railroad 
Retirement  Board  or  from  the  Bureau  of 
Unemployment  and  Sickness  Insurance. 

(b)  Notices.  The  Board  will  provide 
employers  with  notices  of  their 
employees'  rights  to  benefits  under  the 
Railroad  Unemployment  Insurance  Act 
The  Board  will  arrange  with  employers 
to  post  such  notices  in  such  numbers 
and  in  such  places  as  may  be  necessary 
to  ensure  that  they  will  be  seen  by  the 
greatest  number  of  employees. 

S  302.7   Establishing  base  year  service  and 
compensation. 

(a)  Employer  reports.  In  determining 
whether  an  applicant  for  benefits  is  a 
qualified  employee,  the  Board  will  rely 
initially  upon  reports  of  base  year 
service  and  compensation  provided  by 
employers  in  accordance  with  part  209 
of  this  chapter. 

(b)  No  employer  report  located.  If  the 
Board  cannot  locate  the  employer's 
report  of  base  year  service  and 
compensation  for  an  applicant  the 
applicant  will  be  afforded  an 
opportunity,  by  completing  the  form 
prescribed  by  the  Board,  to  provide  such 
other  statement  information,  evidence 
or  documentation  to  establish  his  or  her 
status  as  a  qualified  employee.  An 
employee's  claim  for  credit  for  service 
or  compensation  that  is  not  shown  in  the 
Board's  records  of  service  and 
compensation  shall  be  verified  in 
accordance  with  §  S  210.7  and  211.14  of 
this  chapter. 

(c)  Employer  fails  to  report.  When  an 
employer  has  failed  or  refuses  to  file  a 
report  under  part  209  of  this  chapter,  an 
employee  may  establish  his  or  her  base 
year  service  and  compensation  by 
submitting: 

(1)  Statements,  under  oath  or 
otherwise,  signed  by  an  official  or  duly 
authorized  employee  of  a  Federal  or 
State  governmental  agency,  based  upon 
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raporti  Is 
or 

(2)  Statements,  under  oath  or 
otherwise,  signed  by  an  officer  or  a  duly 
authorized  eniproyve  of  uie  enipioyeri  or 
if  not  so  signad,  ob  terns  pEapoad  by 
tne  entpiojTBr. 

lApprowd  by  the  ORoe  ot  MmajeiBent  end 
Budget  aadsr  oantrel  oamben  P2IMWgB  and 
SZ»-CgfO.) 

[REMOVED] 

2,  Pail  94b,  Misceuansous,  is  taeieby 
reniowQ  aoa  reso^feQa 

By  Authority  of  the  Board. 
Baetiioe  Bnnki. 
Secretary  ta  the  Board. 
[FR  Doc  Bl-4017  FOmI  a^»-01;  MS  am] 
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DEPAimiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  MM  DniQ  Aonilnistration 

21  CFR  ttvt  172 
(OockatNaMF-0121] 

Food  AddHhfM  ronnlNsd  nOfulract 
Addition  to  Food  for  Nuiran 
ConaumpHon;  Flovodng  Apirta  and 
Ratatod  SulMtancos 

AOMKV:  Food  and  Drug  Administration. 
HHS. 

;  Final  rale. 


r.  The  Food  and  I>ug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  DL-alanine  as  a  flavor 
enhancer  for  sweeteners  in  pickling 
mixtitfes.  This  action  is  in  response  to  a 
petition  Gled  by  Musashino  Qiemical 
Laboratory,  Ltd. 

DATfS:  Effective  February  21, 1991; 
wrritten  objections  and  requests  for  a 
hearing  by  March  25, 1981. 
JMWNfMBB:  Written  ebjectians  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA--305).  Food  and  Drug 
Administration,  room  4-62,  5600  Fishers 
Lane,  RockvUle,  MD  20657. 


ran  RMTIMM  MWOMHAffMM  CONTACTt 

Andrew  D.  Laumbach,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Waahingtan,  DC  20204. 202^426- 
6487. 


notice  published  in  the  J 
of  May  22. 1989  (54  FR  22019),  FDA 
announced  that  a  food  additive  petition 
(FA?  8A410^  had  been  filed  by 
Musashino  Qwrnkal  Laboratory.  Ltd.. 


104,  Japan,  prapoaing  that  the  bod 
additive  wgnlaHanBDe  amanded  to 
provida  fior  the  Mf a  vae  of  OL«lBiiae  aa 
a  flaw  enhancer  inr  aweetanan  in 
piokfiag  ■dxtures. 

FDA  has  avahiatad  data  in  tha 
petition  and  other  relevant  material.  Ibe 
agency  concludes  that  the  proposed 
food  additiva  use  is  safe  end  that  the 
regulations  should  be  emended  by 
addi^  21  can  172.540  to  Subpart  F  as 
set  forth  bebw.  

In  accordance  with  §  171.1(h)  (21 CFR 
171.l0i)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  woo  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  tha 
agency  will  delete  l&om  the  documents 
any  materials  that  are  not  avaQable  for 
public  disclosure  before  making  the 
documents  available  for  inspei^on. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  roA  has  concluded  that  ^ 
action  wiH  not  have  a  significant  impact 
on  the  human  environment,  and  Aat  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
si^ficant  impact  and  the  evidence 
supporting  that  finding,  contained  In  an 
environmental  assessment  may  be  seen 
in  the  Dodcets  Management  Brandi 
(address  above)  between  S  a.m.  and  4 
p.m.,  Monday  throu|^  Friday. 

Any  person  who  will  be  adversely 
affected  by  tiiis  regulation  may  at  any 
time  on  or  before  March  25, 19S1  file 
wtA  the  Dockets  Management  Branch 
(address  above)  wrritten  objectiona 
thereto.  Each  objection  ^all  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  (4>jecti(m  is  made 
and  the  grounds  for  tiie  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specificaUy  so  state. 
Failiu«  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
infoimation  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  wtiall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 


document  Any  objectiona  leoeived  in 
responae  to  the  ngelatianmey  be  seen 
in  the  Oocketa  MaaegBBient  Branch 
belwMii  t  oja.  end  4  pas..  Monday 
through  Friday. 

List  of  Suhjecta  in  21  CFR  Part  ITS 

Food  adifitives.  Reporting  and 
recordkeeping  lequirenients. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commisaioner 
of  Food  and  Dinigs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutiition.  21  CFR  part  172  is 
amended  as  follows: 

PAfrr  172-'FOOD  ftDOmVES 
PERMUTEO  FOR  DHieCT  AOOmON 
TO  FOOD  FOR  HUMAN  00N9UMF110N 

1.  The  authority  citation  for  21  CFR 
part  172  ooDtinues  to  read  as  follows: 

Authority:  Sees.  201. 401, 402. 409. 701, 708 
of  the  Federal  Food,  Dnig,  and  Cosmetic  Aot 
(21  USJZ.  321. 341, 942, 848,  Sn.  378). 

2.  Section  172.540  is  added  to  subpart 
F  to  read  as  follows: 

8172.S40    DL-Alanme. 

DL-Alanine  (a  raoemic  mixture  of  D- 
and  L-alanine;  CAS  Reg.  No.  302-72-7) 
may  be  safely  used  as  a  flavor  enhancer 
for  sweeteners  in  pickling  mixtiuvs  at  a 
level  not  to  exceed  1  percent  of  the 
piddiiq  spioe  that  is  added  to  the 
pickling  brine. 

Dated:  February  13. 1991. 
FrsdR.Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doa  91-4042  Filed  2-20-91;  8:45  am] 
I  COOl  4MS-S1-0 


DEPARTMENT  OF  STATE 
22  CFR  Part  171 

[PuMcNotiee  1299] 

ACCOM  to  Information— Privacy 


AMNCV:  Department  of  State. 

ACnow:  Final  rule. 

summary:  The  Department  of  State  has 
amended  part  171  of  tide  22  of  the  Code 
of  Federal  Regulations  by  exempting 
portions  of  a  record  qrstem  from  certain 
provisions  of  the  Privacy  Act  of  1974  (5 
U.S.C  552a).  Certain  portions  of  the 
Records  of  the  Inspector  General  and 
Automated  Individual  CrossrReference 
System  (STATE-53)  are  exempt  fit>m  the 
requirements  of  any  part  of  the  Act 
except  subsections  (b),  (c)  (1)  and  (2), 
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(p)(4)  (A)  through  (F).  (a)  (6).  (7),  (9).  (10), 
and  (11),  and  (i). 

IFncnVE  DATI:  February  21, 1991. 

AODVicssct:  Director,  Office  of  Freedom 
of  Information,  Privacy,  and 
Classification  Review;  room  1239, 
Department  of  State,  2201  C  Sti-eet  NW., 
Washingtoa  DC  20520. 

POfl  PURTHCR  INFOflMATION  CONTACT: 

Frank  M.  Machak  (202)  647-7740, 
Director,  Office  of  Freedom  of 
Information,  Privacy,  and  Classification 
Review. 

SUPPLCMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  published 
in  the  Federal  Register  (46  FR  30649, 
June  10, 1981)  inviting  interested  persons 
to  submit  comments  concerning  the 
proposed  regulations.  While  no 
comments  were  received,  the 
amendments  to  the  Privacy  Provisions  of 
the  Department  of  State's  Access  to 
Information  regulations  were  not 
formally  adopted  due  to  administrative 
oversight  Since  that  time, 
organizational  changes  have  resulted  in 
corresponding  nomenclatwe  changes. 

List  of  Subjects  hi  22  CFR  Part  171 

Administrative  practice  and 
procedure.  Classified  information, 
Confidential  business  information, 
Freedom  of  information.  Privacy. 

1.  The  authority  citation  for  22  CFR 
part  171  continues  to  read  as  follows: 

Autlioiity:  The  Freedom  of  Information  Act, 
5  U.S.C.  552;  the  Privacy  Act  5  U.S.C.  552a; 
the  Administrative  Procedure  Act  5  U.S.C. 
551,  et  seq.;  tiie  Etiiics  in  Government  Act  5 
U.S.C.  App.  201;  Executive  Order  12356. 47  FR 
14874;  and  Executive  Order  12600, 52  FR 
23781. 

2.  Section  171.32  of  part  171  of  title  22 
is  amended  to  read  as  follows: 

§171.32  [Amanded] 

a.  In  S  171.32  paragraph  (h)  is 
amended  by  adding  "and  by  the 
Inspector  General"  between  "Security" 
and  "may"; 

b.  In  S  171.32.  paragraph  (i)  is 
amended  by  adding  "Records  of  the 
Inspector  General  and  Automated 
Individual  Cross-Reference  System. 
STATB-53"  after  "Munitions  Conti-ol 
Records.  STATE-42"; 

c.  In  S  171.32,  paragraph  (j)(l)  is 
amended  by  adding  "Records  of  the 
Inspector  General  and  Automated 
Individual  Cross-Reference  System. 
STATB-63"  after  "Munitions  Conbol 
Records.  STATE-42"; 

d.  hi  S  171.32,  paragraph  (j)(2)  is 
amended  by  adding  "Records  of  the 
Inspector  General  and  Automated 
Individual  Cross-Reference  System. 
STATE-53"  after  "Munitions  Conti-ol 
Records.  STATE-42"  and; 


e.  In  i  171.32,  paragraph  (j)(5)  is 
amended  by  adding  "Records  of  the 
Inspector  General  and  Automated 
Individual  Cross-Reference  System. 
STATE-53"  after  "Senior  PersonneL 
Appointment  Records.  STATE-47." 
Sheldon  |.  Krys, 

Assistant  Secretary  for  Diplomatic  Security. 
[FR  Doc.  91-4033  Filed  2-20-81;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  301 


[ID  8333] 


RIN  1545-A095 


ImpoaitkNi  of  Penalty  for  Failure  to 
Comply  With  Information  Reporting 
Requirementa 

AQENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  under  section 
6721,  which  imposes  a  penalty  for  failure 
to  file  correct  information' returns, 
section  6722,  which  imposes  a  penalty 
for  failure  to  furnish  correct  payee 
statements,  section  6723,  which  imposes 
a  penalty  for  failure  to  comply  with 
odier  information  reporting 
requirements  and  section  6724,  which 
provides  that  such  penalties  may  be 
waived  for  reasonable  cause.  Changes 
to  the  applicable  law  were  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1989.  The  temporary  regulations  affect 
all  persons  that  are  subject  to  these 
information  reporting  requirements  and 
are  necessary  to  provide  them  with 
guidance  needed  to  comply  with  these 
changes.  The  text  of  the  temporary 
regulations  set  forth  in  this  document 
also  served  as  the  text  of  the  proposed 
regulations  for  the  notice  of  proposed 
rulemaking  on  tiiis  subject  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 

DATES:  The  temporary  regtilations 
contained  in  S  301.6721-OT  through 
S  301-6724-T  are  effective  February  21, 
1991,  and  are  applicable  to  information 
rettmis  and  payee  statements  the  due 
date  for  which  (without  regard  to 
extensions)  is  after  December  31, 1989. 

TOR  niRTMER  INFORMATION  CONTACT: 

Renay  France  (202)  377-9344  (not  a  toll- 
free  number). 


SURRLEMCNTARY  INFORMATION: 

Background 

This  doctunent  contains  amendments 
to  the  Procedure  and  Administration 
Regulations  (26  CFR  part  301)  that 
provide  rules  under  sections  6721 
through  6724  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (the  "Code"), 
relating  to  the  imposition  of  penalties  for 
failure  to  comply  with  certain 
information  reporting  requirements. 
Sections  6721  through  6724  were 
amended  by  the  Omnnibus  Budget 
Reconciliation  Act  of  1989  ("OBRA 
1989")  (Pub.  L  No.  101-239, 103  Stat 
2106)  and  are  effective  for  information 
returns,  payee  statements,  and  certain 
other  documents  the  due  date  for  which 
(determined  without  regard  to 
extensions)  is  after  December  31, 1989. 
A  special  transitional  rule  is  provided 
for  information  returns,  payee 
statements,  and  certain  other  documents 
required  to  be  filed  after  December  31, 
1989  (without  regard  to  extensions),  and 
on  or  before  April  22. 1991. 

Explanation  of  Provisions 

In  General 

OBRA  1969  substantially  revised  the 
civil  penalty  provisions  of  the  Code.  As 
part  of  this  revision,  certain  of  the 
information  reporting  penalty  provisions 
were  reorganized  and  modified.  The 
penalty  for  failure  to  include  correct 
information  on  information  retiuns, 
formerly  found  in  section  6723,  was 
made  a  part  of  the  penalty  for  failure  to 
timely  file  correct  information  returns 
found  in  section  6721.  The  penalty  for 
failure  to  include  correct  information  on 
payee  statements,  formerly  found  in 
section  6723,  was  made  a  part  of  the 
penalty  for  failure  to  timely  furnish 
correct  payee  statements  found  in 
section  6722.  Section  6723  was  amended 
to  impose  a  penalty  for  failing  to  comply 
with  certain  specified  information 
reporting  requirements  not  covered  by 
sections  6721  and  6722.  Penalties 
relating  to  these  specified  information 
reporting  requirements  were  formerly 
found  in  sections  6672  and  6676  (a),  (c) 
and  (d).  The  effect  of  these  amendments 
was  to  consolidate  the  information 
reporting  penalty  provisions  and  thereby 
avoid  the  imposition  of  multiple 
penalties  for  failures  relating  to  a  single 
information  ret\uTi. 

Rules  Relating  to  Information  Returns 

Section  6721  imposes  a  penalty  of  $50 
for  every  information  return  for  which 
there  is  a  failure  to  timely  file  or  a 
failure  to  include  complete  and  correct 
information.  If  an  information  retimi  is 
filed  both  late  and  with  incorrect  or 
missing  information,  no  more  than  one 
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penalty  < 
tucharetnm. 

The  regulations  provide  that  a  failure 
to  ttarff  fle  ImMm  •  fdoR  te  file  In 
the  reqiiini  aaoBsr.  •each  aa  en 
magnetic  Bodia  or  in  other  maoiyne- 
readable  lofm.  For—MBplii.  ma  enw  on 
a  mnpwHc  MeiBa  ■■huiiiiiuii  to  <he 
IntuhMJ  Henwme  Sawtee  whiA 
pfeweiite  inei  ■■aim  by  the  tartemal 
Revenue  Service  Bay  oanstitata  a 
failure  1o  tinely  file.  However,  tf 
informatiao  la  eet  forth  on  the  wrong 
field  of  Ike  aa^Mtlc  madia  eubmitaioB, 
such  an  cnar  may  coHstttote  a  faikire  to 
timely  file  or  a  {aflma  to  inclada  ooirect 
infonnafliaa  depandtaig  ^mm  the  wctent 
of  thefiitfuB.  Under  aection  eon  (e)  {2) 
a  panoiiMqprired  to  file  at  least  2S0 
information  letms  nast  file  ssch 
retina  on  niagiwtli  media.  Filen  who 
are  nqairad'to  file  iatemation  retnnis 
on  magnetic  mtiriin  and  who  ffle  inch 
JiifciimttBa  iwtigws  almXioiiinaily  an 
consfalaaed  te  hove  aoHsfiad  the 
mayaeSc  media  filing  requiremBnt  No 
penalty  is  imposed  onder  aBCtian«721 
solely  by  reason  of  any  failure  to  coolly 
with  the  requirements  of  section  6011 
(e)(2].  except  to  the  extent  that  sach  a 
failure  occurs  with  respect  to  more  than 
250  information  retnnis. 

The  regolations  also  provide  &at  a 
failure  to  indude  complete  and  correct 
iifluroaliua  does  not  encompass 
inconsequential  eiTon  and  omissions, 
which  are  defined  as  any  raihire  aiat 
does  not  prevent  or  UBoer  iSae  Internal 
Revenoe  Service  fnm  processing  the 
retiffn,  non  cuiselotlBg  nie  inrormation 
required  to  be  shown  on  Ae  return  wifli 
the  iirfsnnstien  diewn  on  flie  payee's 
tax  retm.  or  from  ofterwise  patting  fte 
return  to  its  intended  use. 

Infonnafioa  returns  are  generally 
required  to  be  filed  en  Felmiary  K.  In 
an  effort  loencowage  filers  to  provide 
COTrect  iirfDnnation  to  flie  Service  as 
prranptly  as  possible,  section  67Z1 
provides  a  time-sensitive  tiered  penalty 
structure  under  whicA  the  $50  penalty  is 
reduced  to  $15  if  a  failure  is  corrected 
within  30  days  of  the  required  filing  date 
and  to  $30  if  a  faihue  is  correct  after  the 
end  of  each  SO^y  period  but  en  or 
before  August  1  irf  fte  year  in  which  the 
retiuTi  is  required  to  be  filed.*  Because 
of  diis  tiered  penalty  structure,  it  is 
possible  for  a  retom  to  hove  two  failures 
that  are  sul^ect  to  dlfihrent  penalty 
amounts  (for  example,  a  return  filed 
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Within  30  days  aftfaa  seqairadttl^g  date 
that  casrtaiBs  inoonoct  taifionaafiaalhat 
is  not  cotfocted  hf  Aaguat  1).  in  secfa  a 
case,  tha  Ufher  of  the  tw«  penalty 
nm  mints  will  hn  Imposiirt 

Certain  kifonnatian  ratoms,  sodi  as 
the  Form  8300,  on  which  persons  N|Mrt 
cash  transactions  in  axcasa  of  tMUttO, 
have  required  filing  dates  that  are  linked 
to  the  date  of  a  transaction.  Certain 
other  information  retunu  are  required  to 
be  filed  with  income  tax  returns. 
Correction  by  August  1  of  returns  having 
required  filing  dates  other  than  February 
28  has  Hmlted,  if  any,  practioal  aileot 
Accordingly,  the  regulations  provide 
that.  In  such  a  can.  a  fatbaa  that  Is 
corrected  within  30  days  of  the  required 
filing  date  is  subject  to  tha 'tis  penalty. 
However,  the  unreduced  $50  penalty 
will  apply  if  correction  is  not  mada 
within  the  30-day  period:  there  is  no 
period  during  which  the  penalty  may  be 
reduced  to  900.  In  addition,  tha 
exception  for  a  de  minimis  number  of 
failures  (described  in  tiie  next 
paragraph]  does  not  apply  to  retunu  not 
due  on  February  28. 

Section  6721  peovides  ^dewMmis 
exception  to  the  penalty  for  failure  to 
include  complete  or  correct  infbnnation 
(but  not  the  penalty  for  late  flUi^  where 
the  filer  corrects  such  failures  by  August 
1.  That  Is,  ff  fhereisonly  ad!sxRZnim/s 
number  of  faihires  (defined  as  tha 
greater  of  10  or  onerhalf  of  one  percent 
of  all  returns  required  to  be  filed)  no 
penalty  imder  section  $721  wfll  be 
imposed  if  the  filer  corrects  such  failiues 
by  August  1.  Relief  is  available  for  a  de 
minimis  number  of  failures  regardless  of 
the  total  number  of  returns  the  filer  ffles 
late  or  with  incomplete  or  incorrect 
informatioa.  The  effect  of  this  rule  is  to 
allow  small  businesses  that  file  10  or 
fewer  returns  to  avoid  penalties  entirely 
if  they  file  on  time  and  correct  flieir 
errors  by  August  1. 

Section  6721  limits  (he  aggregate 
penalty  amounts  that  may  be  imposed 
on  any  filer  with  respect  1o  infonnation 
returns  filed  in  any  calendar  year.  Hie 
amount  that  may  be  in^tosed  for  all 
failures  for  whidi  the  first-tier  IlLS 
penalty  would  be  imposed  is  capped  at 
$75,000  ($25,000  lor  certain  small 
businesses).  The  amount  that  may  be 
imposed  for  all  failures  for  which  the 
second-tier  $30  penalty  would  be 
imposed  is  cappsd  at  flSO^OOO  tl50,000 
for  certain  sntall  businesses).  The 
arnomit  ftet  may  be  imposed  for  failures 
for  which  fiie  onredoced  $50  penalty 
would  be  imposed  is  capped  at  $250,000 
($100,000  for  certain  smaD  businesses). 
In  no  event  wlQ  the  total  amount  of 
penalties  imposed  oa  any  fitBraader 
sectiim  §7Zl  for  any  caknidar  year 


exceed  $290  AX)  ($1110,000  for  certain 
small  businesses). 

In  addition,  penalties  inveaed  tat 
failure  to  timely  file  correct  information 
retoms  vrfU  be  waived  if  (he  filer  shows 
that  the  failure  was  due  to  reasonable 
cause  and  not  to  wilffol  neglect  Tlie. 
circumstances  under  whiui  reasonable 
cause  will  be  shown  are  discussed 
below. 

The  rules  described  above  apply  only 
if  the  filer  has  not  intentionally 
disregarded  the  information  return  filing 
requirements.  A  filer  whose  failures  are 
due  to  such  intentional  disvegfud  is 
subject  to  a  higher  penalty  per  failute 
and  does  not  receive  the  benefit  of  the 
first-  and  second-tier  reduced  penalties, 
the  caps  on  aggregate  penalties,  and  Ihe 
de  minimis  rule.  The  regolations  provide 
that  intentional  disregard  is  present  if  a 
person  knowingly  or  willfully  fails  to 
comply  with  a  rq>ortiiig  requirement, 
based  on  all  the  facts  and 
circumstances.  Facts  and  drcumatanoes 
that  are  considered  include  (1)  whether 
failing  to  oomply  is  part  of  the  filer's 
pattern  of  ooniduct.  (2)  whether  the  filer 
promptly  corrects  the  failures  upon 
discovery,  and  (S)  wliethar  the  filer 
responds  promptly  to  requests  from  tha 
IRS  to  correct 

Rules  Relating  to  Payee  Statements 

Section  0722  imposes  a  penalty  of  $50 
for  every  payee  statement  (up  to  a 
maxioram  of  $100,000  for  any  calendar 
year)  that  a  filer  fundshas  late  or  on 
whidi  the  filer  provides  incomplete  or 
incorrect  infiarmation.The  reguloHons 
provide  diat  9  a  payee  statement  is 
furnished  bodi  late  and  wlfli  incorrect  or 
incomplete  Information,  no  more  than 
one  $50  penalty  will  be  imposed  with 
respect  to  such  a  payee  statement 
Nevertheless,  if  information  Is  provided 
to  a  payee  on  a  composite  statement 
that  includes  information  that  would 
otherwise  be  reportable  on  more  than 
one  payee  statement,  the  penalty  will  be 
imposed  as  if  the  information  has  been 
furnished  to  the  payee  on  separate 
statements.  As  with  infonnation  returns, 
the  regulations  also  provide  that  a 
failure  to  inclada  complete  and  correct 
infonnation  does  net  encompass 
inconsequential  errors  or  omissions. 
Payee  statements  are  generally  requ&ed 
to  be  fiimiahed  by  January  31. 

Consistent  iwith  Congresaional  intent 
that  taxpayers  receive  their  statements 
on  a  tiniely  basis  to  uphold  'ttie  integdty 
of  the  self-assessment  system,  tbete  is 
no  reduction  in  the  pen^tyfbr 
corrections  made  after  ^  date  the 
statement  is  required  to  be  famished. 
However,  penalties  impoaad  fior  a  fallme 
to  timely  famish  correct  and  complete 
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payee  statements  will  be  waived  if  the 
filer  demonstrates  that  the  failure  was 
due  to  reasonable  ceuse  and  not  to 
willful  neglect.  The  circumstances  under 
which  reasonable  cause  will  be  shown 
are  discussed  below. 

If  a  filer's  failure  to  provide  timely 
correct  payee  statements  is  due  to 
intentional  disregard  of  the  payee 
statement  filing  requirements,  a  higher 
penalty  is  imposed  and  the  $100,000  cap 
does  not  apply.  The  regulations  provide 
that  in  determining  whether  such  a 
failure  is  due  to  intentional  disregard, 
rules  similar  to  the  intentional  disregard 
rules  for  information  returns  apply. 

Rules  Relating  to  Other  Information 
Reporting  Requirements 

Section  6723  imposes  a  $50  penalty 
(up  to  a  maximum  of  $100,000  for  any 
calendar  year)  for  every  failure  to  timely 
comply  with  the  following  specified 
reporting  requirements:  (1)  "The 
requirement  that  a  transf^or  partner 
notify  the  partnership  of  an  exchange  of 
a  partnership  interest:  (2)  the 
requirement  that  a  person  provide  its 
taxpayer  identification  number  ("TIN") 
to  the  Service  or  to  other  persons  in 
specified  circiunstances:  (3)  the 
requirement  that  a  person  furnish  its 
TIN  or  the  TIN  of  another  to  the  Service 
in  reporting  alimony  payments;  and  (4) 
the  requirement  that  persons  indude  the 
TIN  of  any  dependent  on  their  returns. 
Penalties  imposed  for  failure  to  timely 
comply  with  specified  reporting 
requirements  will  be  waived  if  die  filer 
shows  that  die  failure  was  due  to 
reasonable  cause  and  not  to  willful 
neglect 

Waiver  for  Reasonable  Cause 

As  noted  above,  the  penalties 
imposed  for  failures  under  sections  6721, 
6722, 6723  and  these  regulations  will  be 
waived  if  the  filer  shows  that  the 
failures  are  due  to  reasonable  cause  and 
not  to  willful  neglect  The  regulations 
provide  that  sudh  reasonable  cause  is 
present  if  the  filer  shows  that  it  acted  in 
a  responsible  manner  both  before  and 
after  the  faihne  occurred  and 
establishes  further  than  either  (1)  there 
are  significant  mitigating  factors  for  the 
failure  m  (2)  the  failnre  arose  from 
events  beyond  the  filer's  contrc^ 

In  addition,  wholly  apart  bom 
whether  the  conditions  described  above 
have  been  met  payors  of  interest  and 
dividends  will  bisva  established 
reasonable  cause  if  diey  comply  with 
the  due  diligence  requirements  set  forth 
Ln  the  regulations  under  section  0e76(b) 
of  the  Code  prior  to  its  amendment  by 
the  Omaibos  Budget  Reconciliation  Act 
of  1900. 


Significant  Mitigating  Factors 

The  regulations  provide  that 
significant  mitigating  factors  indude  (1) 
the  fact  that  die  filer  is  filing  the 
particular  tjrpe  of  return  or  payee 
statement  with  respect  to  which  the 
penalty  arises  for  ^e  first  time  in  the 
year  in  wdiich  the  failure  occurs  or  (2) 
the  fact  that  the  filer  has  an  established 
history  of  compliance  with  the 
information  reporting  requirement  with 
respect  to  which  the  failure  occurs.  In 
determining  whether  such  an 
established  history  is  present 
significant  consideration  is  given  to 
whether  the  filer  has  incurred  any 
penalties  for  failures  relating  to  the 
information  reporting  requirements  in 
prior  years,  and,  if  such  penalties  have 
been  imposed,  the  extent  of  the  filer's 
success  in  lessening  its  error  rate  fitnn 
year  to  year. 

Events  Beyond  the  Filer's  Control 

The  regulations  provide  that  events 
that  are  deemed  to  be  beyond  the  filo^s 
control  indude  (but  are  not  limited  to) 
the  following:  (1)  The  unavailability  of 
the  relevant  business  records,  whether 
as  a  result  of  a  casualty,  a  change  in  the 
governing  law  with  vt^ch,  as  a  practical 
matter,  the  filer  cannot  timely  comply, 
or  the  unavoidable  absence  of  a  person 
with  the  sole  responsibility  for  filing  (or 
furnishing  a  payee  statement);  (2)  an 
undue  economic  hardship  for  filing  on 
magnetic  media,  which  must  be 
established  by  a  showing  that  the  filer 
lacks  the  necessary  hardware  and  was 
unable  to  contract  out  the  filing  at  other 
than  a  prohibitive  cost  *  (3)  the  filer's 
good  faith  reliance  on  erroneous  written 
information  furnished  by  the  Service, 
provided  that  the  filer  furnished  all  of 
the  relevant  facts  to  the  Service  in 
seeking  the  information  rehed  upon;  (4) 
the  filer's  good  faith  reliance  on  an 
agent  who  was  engaged  suffidendy  in 
advance  to  permit  timely  filing  and 
whom  the  filer  properly  monitored ;  and 
(5)  the  failure  of  a  payee  or  other  person 
to  provide  the  filer  correct  information 
with  respect  to  the  return  or  payee 
statement 

Acting  in  a  Responsible  Manner 

To  establish  that  it  has  acted  in  a 
responsible  manner,  a  filer  must  show 
(1)  that  it  used  reasonable  care  in 
obtaining  and  handling  the  necessary 
account  information  and  (2)  that  it  made 


■  Ordinarily,  a  waiver  wiU  be  granted  under  tkis 
provision  only  once.  It  it  expected  that  the  Sarvlce'i 
acceptance  of  informatioB  on  floppy  diaks  ihauld 
put  the  capability  of  filins  on  magnetic  madie  wnthin 
the  reach  of  any  person  Aat  files  a  number  ot 
infonnation  letuma  sufficient  to  require  fflng  In 
such  a  manner. 


efforts  to  avoid  and  correct  die  failure, 
such  as  requesting  extensions  of  time  to 
file  and  attempting  to  prevent  the  failure 
if  it  was  foreseeable,  removing  the  cause 
of  the  failnre  once  it  occurred,  and 
correcting  the  failure  as  promptly  as 
possible. 

The  regulations  provide  that  a  filer 
seeking  to  establish  reasonable  cause 
due  to  the  failure  of  a  payee  or  other 
responsible  person  to  provide  a  correct 
TIN  can  establish  that  it  acted  in  a 
responsible  manner  only  if  it  can  show 
(1)  that  it  solicited  the  TIN  at  the  time 
the  payee's  accotmt  was  opened  (or  the 
transaction  giving  rise  to  the  reporting 
requirement  occurred)  and  (2)  that  if  the 
TIN  was  missing  or  the  filer  was  notiiied 
that  the  TIN  was  incorrect  it  made 
additional  solicitations  at  prescribed   • 
times  after  the  initial  solidtation.  The 
regulations  provide  that  die  solidtations 
may  be  conducted  by  mail  or,  under 
certain  circumstances,  by  telephone. 
The  regulations  provide  further  that  if  a 
flier  fails  to  make  a  required  solidtation 
at  the  prescribed  time,  it  may  satisfy  die 
solidtadcm  requirement  by  performing 
solicitations  in  the  proper  manner  in 
subsequent  years.  In  such  a  case, 
however,  penalties  may  be  imposed  for 
years  in  which  the  filer  has  not  yet 
satisfied  the  solidtation  requirement 

Special  Analyses 

These  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291 
because  the  economic  or  other 
consequences  are  a  direct  result  of  a 
statute.  Therefore,  a  Regulatory  Impad 
Analysis  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  Chapter  5)  and  the  Regulatory 
FlexibUity  Act  (5  U.S.C.  Chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  final  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  businesses. 

There  is  a  need  for  immediate 
guidance  with  resped  to  the 
amendments  made  in  this  Treasury 
decision.  For  this  reason,  it  is  found 
impracticable  and  contrary  to  the  pobUc 
interest  to  issue  this  Treasury  dedsion 
with  notice  and  public  procedure  under 
subsection  (b)  of  section  553  of  Title  5  of 
the  United  States  Code  or  subject  to  the 
effective  date  limitation  of  subsection 
(d)  of  that  sectiou. 
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Drafting  Information 

The  principal  author  of  these 
regulations  is  Renay  France  of  the 
OfBce  of  the  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting),  Internal 
Revenue  Service.  However,  other 
personnel  from  the  Internal  Revenue 
Service  and  the  Treasiuy  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure.  Bankruptcy,  Courts,  Crime, 
Disclosure  of  Information,  Employment 
taxes.  Estate  tax  Excise  taxes.  Filing 
requirements.  Gift  tax.  Income  taxes. 
Investigations.  Law  enforcement. 
Penalties,  Pensions,  Statistics,  Taxes. 

Accordingly.  28  CFR  part  301  is 
amended  as  follows: 

PART  301-PROCEOURE  AND 
ADMINISTRATION 

Par.  1.  The  authority  citation  for  part 
301  continues  to  read  in  part: 

Authority:  28  U.&C  7805  *  *  * 

Par.  2.  Section  301.6723-lT  is  revised 
and  SS  301.6721-OT  through  301.e722-lT 
and  8  301.d724-lT  are  added  to  read  as 
follows: 

f  301.6721-OT   TaMe  Of  Contents. 

This  section  contains  the  paragraphs 
contained  in  8  §  301.6721-lT  through 
6724-lT. 

§  301.8721-lT PailuTB  to  file  correct 
information  retunu  (temporary). 

(a)  Imposition  of  penalty. 

(1)  General  rule. 

(2)  Failures  subject  to  the  penalty. 

(b)  Reduction  in  the  penalty  when  a 

correction  is  made  within  specified 
periods. 

(1)  Correction  within  30  days. 

(2)  Correction  after  30  days  but  on  or 
before  August  1. 

(3)  Required  filing  data  defined 

(4)  Penalty  amount  for  return  with  multiple 
failures. 

(5)  Examples. 

(6)  Application  to  rettims  not  due  on 
February  28. 

(c)  Exceptions  for  inconsequential  errors  or 

omissions. 

(1)  In  general 

(2)  Birars  and  omissions  >hat  are  never 
inconaequentiaL 

(3)  Examples. 

(d)  Exception  for  a  de  minimig  number  of 

failures. 

(1)  Requirements. 

(2)  Calculatioa  of  the  de  minimla  exception. 

(3)  Examples. 

(4)  Nonapplicatlon  to  returns  not  due  on 
February  28. 

(e)  Lower  limitations  on  the  $250.000 

maximum  penalty  amount  with  respect 
to  persons  with  gross  receipts  of  not 
more  than  36.000,000. 
(1)  In  general 


(2)  Gross  receipts  test 
(f)  Higher  penalty  for  intentional  disregard 
of  raquirement  to  timely  file  conect 
information  returns. 

(1)  Application  of  section  6721(e). 

(2)  Meaning  of  "intentional  disregard." 

(3)  Fact  and  circumstances  considered. 

(4)  Amount  of  the  penalty. 

(5)  Computation  of  the  penalty;  aggregate 
dollar  amount  of  the  items  required  to  be 
reported  correctly. 

(6)  Examples, 
(g)  Definitions. 

(1)  Information  return. 

(2)  SUtements. 

(3)  Other  items. 

(4)  Payee. 

(5)  FUer. 

§  301.6722-lT Failure  tofumiah  comet  payee 
Btatementa  (temporary). 

(a)  Imposition  of  penalty. 

(1)  General  rule. 

(2)  Failures  subject  to  the  penalty. 

(b)  Exception  for  inconsequential  errors  or 

omissions. 

(1)  In  general 

(2)  Errors  and  omissions  that  are  never 
inconsequential 

(c)  Higher  penalty  for  intentional  disregard  of 

requirement  to  timely  furnish  correct 
payee  statements. 

(1)  Application  of  section  6722(c). 

(2)  Amount  of  the  penalty. 

(3)  Computation  of  the  penalty;  aggregate 
dollar  amount  of  the  items  required  to  be 
shown  correctiy. 

(d)  Definitions. 

(1)  Payee. 

(2)  Payee  statement 

(3)  Other  items. 

§  301.6723-1  T   Failure  to  comply  with  other 
information  reporting  requirements 
(temporary). 

(a)  Imposition  of  penalty. 

(1)  General  rule. 

(2)  Failures  subject  to  the  penalty. 

(3)  Specified  information  reporting 
requirement  defined. 

(b)  Examples. 

§301.872^17   Reaeonable  cause 
(temporary). 

(a)  Waiver  of  the  penalty. 

(1)  General  rule. 

(2)  Reasonable  cause  defined 

(b)  Significant  mitigating  factors. 

(c)  Events  beyond  the  filer's  control 

(1)  In  general 

(2)  Unavailability  of  the  relevant  business 
records. 

(3)  Undue  economic  hardship  relating  to 
filing  on  magnetic  media. 

(4)  Actions  of  the  Internal  Revenue  Service. 

(5)  Actions  of  agent— imputed  reasonable 
cause. 

(6)  Actions  of  payee  or  other  person. 

(d)  Responsible  manner. 

(1)  In  general 

(2)  Special  rule  for  filers  seeking  a  waiver 
pursuant  to  paragraph  (c)(e)  of  this 
section. 

(e)  Acting  in  a  responsible  manner— epeclal 

rules  for  missing  taxpayer  identification 
numbers  (TINs). 
(1)  In  general 


(i)  Initial  solicitation. 

(li)  First  annual  solicitation. 

(ill)  Second  annual  solicitation. 

(iv)  Additional  requirements. 

(v)  Failures  to  which  a  solicitation  reUt»  . 

(vi)  Exceptions  and  limitations. 

(2)  Manner  of  making  annual 

solicitations — by  mail  or  telephone. 
(l)ByniaU 
(11)  By  telephone. 

(f)  Acting  in  a  responsible  mannei^-special 

rules  for  incorrect  TINs. 
(1)  In  general 

(1)  Initial  solicitation. 

(il)  First  annual  solicitation, 
(ill)  Second  annual  solicitation. 
(iv)  Additional  requirements. 

(2)  Manner  of  making  annual  solicitation  if 
notified  pursuant  to  section  3406(a)(1)(B) 
and  tlie  regulations  thereunder. 

(3)  Manner  of  making  annual  solicitation  If 
notified  pursuant  to  section  6721. 

(4)  Failures  to  which  a  solicitation  relates. 

(5)  Exceptions  and  limitations. 

(g)  Due  diligence  safe  harbor. 

(h)  Transitional  rules  for  information  returns 
required  to  be  filed  after  December  31, 
1980  (nvithout  regard  to  extensions),  and 
on  or  before  April  22, 1991. 

(1)  In  general. 

(2)  Special  rule  on  TINs. 
(i)  Reserved 

U)  Failures  to  which  this  section  relates. 

(k)  Examples. 

(1)  Reserved 

(m)  Procedure  for  seeking  a  waiver. 

(n)  Manner  of  payment 

83014721-1T   FaNurstoflleoorrset 
inlocmatlon  returns  (temporary). 

(a)  Imposition  of  penalty — (1)  General 
rule.  A  penalty  of  $50  is  imposed  for 
each  hiformation  retxim  (as  defined  in 
section  6724(d)(1)  and  paragraph  (g)  of 
this  section)  with  respect  to  which  a 
failure  (as  defined  in  section  6721(a)(2) 
and  paragraph  (a)(2)  of  this  section) 
occurs.  No  more  than  one  penalty  will 
be  imposed  under  this  paragraph  (a)(1) 
with  respect  to  a  single  information 
retiun  even  though  there  may  be  more 
than  one  failure  with  respect  to  such 
rettuiL  The  total  cunount  imposed  on  ani 
person  for  all  failiires  during  any 
calendar  year  with  respect  to  all 
information  returns  shall  not  exceed 
$250,000.  See  paragraph  (b)  of  this 
section  for  a  reduction  in  the  penalty 
when  the  falliues  are  corrected  within 
specified  periods.  See  paragraph  (c)  of 
this  section  for  an  exception  to  the 
penalty  for  inconsequential  errors  and 
omissions.  See  paragraph  (d)  of  this 
section  for  an  exception  to  the  penalty 
for  a  de  minimis  niunber  of  failures.  See 
paragraph  (e)  of  this  section  for  lower 
limitations  to  the  $250,000  maximum 
penalty.  See  section  6721  (e)  and 
paragraph  (f)  of  this  section  for  higher 
penalties  when  a  failure  is  due  to 
intentional  disregard  of  the  requirement 
to  timely  file  correct  information  returns. 
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See  section  6724(a)  and  paragraph  (aXl) 
of  8  301.6724-lT  for  waiver  of  die 
penalty  for  a  failure  that  is  doe  to 
reasonable  cause. 

(2)  Failures  subject  to  the  penalty.  The 
failives  to  wfddi  section  6721(a)  and 
paragraph  (a)(1)  of  this  section  apply 
are — 

(i)  A  failure  to  file  an  information 
return  on  or  before  the  required  filing 
date  ("failure  to  timely  file"),  and 

(ii)  A  failure  to  include  all  of  the 
information  required  to  be  shown  on  the 
retiun  or  the  inclusion  of  incorrect 
information  ("failure  to  include  correct 
informatioD'l.  A  bilure  to  timely  file 
includes  a  foihne  to  file  in  the  required 
manner,  for  example,  on  ma^etic  media 
or  in  other  machine-readable  form  as 
provided  under  section  6011(e). 
However,  no  penalty  is  imposed  under 
paragraph  (a)(1)  of  this  section  solely  by 
reason  of  any  failure  to  comply  with  the 
requirements  of  section  e011(e)(2), 
except  to  the  extent  that  such  a  failure 
occurs  with  respect  to  more  than  250 
informatian  returns.  Filers  who  are 
required  to  file  information  returns  on 
magnetic  media  and  who  file  such 
information  returns  electronically  are 
considered  to  have  satisfied  the 
magnetic  media  filing  requirement  A 
failure  to  timely  file  an  information 
return  or  a  failure  to  include  correct 
information  on  an  information  return 
includes  a  failure  to  include  information 
in  the  correct  format  For  example,  an 
error  on  a  magnetic  media  submission  to 
the  Internal  Revenue  Service  which 
prevents  processing  by  die  Internal 
Revenue  Service  may  constitute  a 
failure  to  timely  file.  However,  if 
information  is  set  forth  on  the  wrong 
field  of  the  magnetic  media  submission, 
such  an  error  may  constitute  a  failure  to 
timely  file  or  a  failore  to  include  correct 
information  depending  upon  the  extent 
of  the  failure.  Except  as  provided  in 
paragraph  (cKl)  of  this  section,  a  failure 
to  include  correct  information 
encompasses  a  failure  to  include  the 
information  required  by  applicable 
infonnatioo  reporting  statutes  or  by  any 
administrative  pronouncements  issued 
thereunder  (sudi  as  regulations,  revenue 
rulings,  revenue  procedures,  or 
information  reporting  forms  and  form 
instructions). 

(b)  Reduction  in  the  penalty  when  a 
correction  is  made  within  specified 
periods— [1]  Correction  within  30  days. 
The  penalty  imposed  under  section 
6721(a)  for  a  failure  to  timely  file  or  for  a 
failure  to  include  correct  information 
shall  be  $15  in  lieu  of  $50  if  the  failure  is 
corrected  on  or  before  the  30th  day  after 
the  required  filing  date  ("within  30 
days").  The  total  amount  imposed  on  a 
person  for  all  failures  during  any 


calendar  year  that  are  corrected  within 
30  days  shall  not  exceed  $75.00a 

(2)  Correction  after  30  days  but  on  or 
before  August  1.  The  penal^  imposed 
under  section  e721(a)  for  a  ^ilure  to 
timely  file  or  for  a  failure  to  include 
correct  information  ^all  be  $30  in  lieu 
of  $50  if  the  failure  is  corrected  after  the 
30  day  period  described  in  paragraph 
(b)(l]  of  this  section  but  on  or  before 
August  1  of  the  year  in  which  the 
required  filing  date  occurs  ("after  30 
days  but  on  or  before  August  1").  (See 
para^-aph  (b)(6]  of  this  section  for 
exception  to  the  provisions  of  this 
paragraph  (bK2)  for  returns  that  are  not 
due  on  February  2a.)  The  total  amount 
imposed  on  a  person  for  all  failures 
during  any  calendar  year  corrected  after 
30  days  but  on  ot  before  August  1  shall 
not  exceed  $150,00a 

(3)  Required  filing  date  defined.  The 
term  "required  filing  date"  means  tiie 
date  prescribed  for  filing  an  information 
return  with  the  Internal  Revenue  Service 
(or  the  Social  Security  Administration  in 
the  case  of  Forms  W--2)  determined  with 
regard  to  any  extension  of  time  for 
filing 

[A]  Penalty  amount  for  return  with 
multiple  failures.  If  a  return  is  subject  to 
a  penalty  for  more  than  one  failure,  and 
the  panaJty  amounts  for  each  of  the 
failures  di^er,  the  higher  of  the  penalty 
amounts  will  be  imposed. 

(5)  Examples.  The  provisions  of 
paragraphs  (a)  and  (b)  (1)  through  (4)  of 
this  section  may  be  illustrated  by  the 
following  examples.  These  examples 
below  do  not  take  into  account  any 
possible  application  of  die  de  minimis 
exception  imder  paragraph  (d)  of  this 
section,  the  lower  small  business 
limitations  under  paragraph  (e)  of  diis 
section,  the  penalty  for  intentional 
disregard  under  paragraph  (f)  of  this 
section,  or  the  reasonable  cause  waiver 
under  paragraph  (a)  of  8  301.e724-lT: 

Example  1.  Coiporation  R  fails  to  timely 
file  11.000  Fonns  l{l99^aSC  (relating  to 
miscellaneous  income)  for  the  1990  calendar 
year.  Five  thousand  of  these  returns  are  Tiled 
with  correct  information  within  30  days,  and 
6,000  after  30  days  but  on  or  before  August  1. 
For  the  same  year  R  fails  to  timely  file  400 
Forms  1099-INT  (relating  to  payments  of 
interest)  which  R  eventually  files  on 
September  28, 1991,  after  the  period  for 
reduction  of  the  penalty  has  elapsed.  R  is 
subject  to  a  penalty  of  $20,000  for  the  400 
forms  which  were  not  filed  by  August  1 
($30X4O0=rSZ0,00O),  $150,000  for  the  6,000 
forms  filed  after  30  days  ($30  X  6,000 = $1 60,000, 
limited  to  $150,000),  and  $75,000  fur  the 
5,000  forms  filed  within  30  days 
($15X5,000=$75,000),  for  a  total  penalty 
of$245,00a 

Example  2.  Coiporatioa  T  fiails  to  file  6,000 
Forms  1099-MISC  for  the  1000  caleodor  year. 
T  does  not  correct  the  failure  by  August  1, 


1991.  Therefore,  T  is  subject  to  ■  penalty  of 
$250^100,  the  maximum  penalty  under 
paragraph  (a)  of  this  section.  Without  the 
limitation  of  paragraph  (a),  T  would  be 
subject  to  a  $300,000  penalty 
($50X6,000=$300,000). 

Example  3.  Corporation  U  timely  fUes  900 
Forms  1069-MISC  on  paper  for  die  1990 
calendar  year  widi  coirect  inforcMtiaa. 
Under  section  6011(e)(2KA)  a  person  reqaired 
to  file  at  least  250  returns  during  a  calendar 
year  must  file  tiu>se  retunis  oo  magnetic 
media.  However,  U  does  not  correctly  file 
these  returns  on  magnetic  media  by  August  1, 
1991.  The  failure  to  do  so  is  subject  to  a 
penalty  for  a  failure  to  timely  file  under 
paragraph  (a)(2)  of  this  section.  However, 
pursuant  to  section  6724(c)  and  paragraph 
(a)(2]  of  this  section,  the  penalty  for  a  faihire 
to  timely  file  on  magnetic  media  appbes  only 
to  the  extent  the  number  of  returns  exceeds 
25a  As  U  was  required  to  file  300  returns  on 
magnetic  media,  U  is  subject  to  a  penalty  of 
$2,500  for  50  returns  ($50x50 =$2,500). 

Example  4.  Corporation  V  files  300  Forms 
109e-MISC  on  paper  for  tlie  lOBO  calendar 
year.  The  forms  were  filed  on  March  IS,  1991, 
rather  than  on  the  required  filing  date  of 
Febniary  28, 1991.  Under  section  6011(eK2MA) 
a  person  required  to  file  at  least  250  returns 
during  a  calendar  year  must  file  thoee  returns 
on  magnetic  media.  V  does  not  correctiy  file 
these  returns  on  magnetic  media  by  August  1, 
1991.  V  is  subject  to  a  penalty  of  $3750  for 
filing  250  (rf  the  returns  late  ($15  X  2S0)  and 
$2,500  for  failing  to  file  SO  retnms  on 
maptetic  media  ($50  x  50)  for  a  total  penalty 
of$8.25a 

(6)  Application  to  returns  not  due  on 
February  28.  For  returns  that  are  not  due 
on  February  28  (for  example.  Forms  8300 
reporting  certain  cash  payments  of 
$10,000  or  more),  if  the  faihire  is 
corrected  within  30  days,  the  penalty  is 
$15.  If  the  failure  is  corrected  after  30 
days  the  penalty  is  $50  rather  than  $30. 
There  is  no  period  during  which  the 
penalty  is  reduced  to  $30  under 
para^'raph  (bK2)  of  this  section. 

(r)  Exceptions  for  inconsequential 
errors  or  omissions — (1)  In  general.  An 
inconsequential  error  or  omission  is  not 
considered  a  failure  to  include  correct 
ir.foiTTiation.  For  purposes  of  this 
parograph  (c)(l},  the  term 
"inconsequential  error  and  omission" 
means  any  faihire  that  does  not  prevent 
or  hinder  the  Internal  Revenue  S€r\ice 
from  processing  the  return,  from 
correlating  the  information  required  to 
be  shown  on  the  return  with  the 
infcrmation  shown  on  the  payee's  tax 
return,  or  from  otherwise  putting  the 
return  to  its  intended  use.  See  paragraph 
(g](5)  of  this  section  for  the  definition  of 
"payee." 

(2)  Errors  and  omissions  that  are 
never  inconsequential.  Errors  and 
omissions  relating  to  the  following  are 
never  inconsequential: 

(i)  A  taxpayer  identification  number;' 
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(u)  A  •umame  of  a  payee  {i.e..  the 
person  required  to  receive  a  copy  of  the 
information  set  forth  on  an  infonnation 
return);  and 

(iii)  Any  monetary  amounts.  The 
Internal  Revenue  Service  may.  by 
administrative  pronouncemeift,  specify 
other  types  of  errors  or  omissions  that 
are  never  inconsequential 

(3)  Examplet,  The  provisions  of  this 
paragraph  (c)  may  be  illustrated  by  the 
following  examples  wfaidi  do  not  take 
into  account  any  possible  application  of 
the  penalty  for  intentional  (Usregard 
under  paragraph  (Q  of  this  section  or  the 
reasonable  cause  waiver  under 
paragraph  (a)  of  |  301.6724-lTi 

Example  1.  A  person  fUet  a  Ponn  1080- 
MISC  (relating  to  miscellaneous  income)  with 
the  biteraal  Revenue  Service.  The  Fonn  1099- 
MISC  is  complete  and  coirect  except  that  the 
word  "ttraet"  is  misspelled  in  the  payee's 
address.  The  onor  doet  not  prevent  or  hinder 
the  Internal  Revenue  Service  from  processing 
the  return,  from  correlating  the  information 
required  to  be  shown  on  the  return  with  the 
infbrmation  shown  on  the  payee's  tax  return. 
or  from  otherwise  putting  the  return  to  its 
intended  use.  llierefore,  no  penalty  is 
imposed  under  paragraph  (a)  of  this  section. 

Example  Z  A  person  files  a  Form  1009- 
MISC  widi  the  Internal  Revenue  Service..The 
Form  1000-MISC  is  complete  and  correct 
except  the  retora  inchides  as  part  of  the 
address  "Lake  Avenue,  Kansas  Qty,  Kansas 
64100."  while  die  payee's  correct  address  is 
'Xake  Avenue.  Kansas  Qty.  Missouri  64109." 
This  error  prevents  the  Internal  Revenue 
Service  from  correlating  the  information 
required  to  l>e  shown  on  the  return  with  the 
information  shown  on  the  payee's  tax  return. 
Therefore,  a  penalty  is  imposed  under 
paragraph  (a)  of  di^  section. 

Example  3.  A  person  files  s  Form  1099- 
MISC  with  the  Internal  Revenue  Service.  The 
Form  lOSO-KOSC  is  complete  and  correct 
except  diat  dw  payee's  first  name.  William,  is 
misspelled  as  "Willaim."  The  error  does  not 
prevent  or  hinder  die  Internal  Revenue 
Service  bom  processing  the  return,  from 
correlating  the  information  required  to  be 
shown  on  the  return  with  the  information 
shown  on  the  payee's  tax  return,  or  from 
otherwise  putting  the  return  to  its  intended 
use.  See  paragraph  (c)(2)  of  diis  section. 
Therefore,  do  penalty  is  imposed  under 
paragraph  (a)  of  this  sectioa 

Example  4.  A  person  files  a  Form  1090- 
MISC  with  the  Internal  Revenue  Service.  The 
Form  1090-M1SC  is  complete  and  correct 
except  that  the  payee's  name.  "John  Doe,"  is 
misspelled  as  "Idm  Ode."  Under  paragraph 
(c)(2)  of  this  section,  supplying  an  incorrect 
surname  for  a  payee  is  never  considered  an 
inconsequential  error.  Therefore,  a  penalty  is 
imposed  under  paragraph  (a)  of  this  section. 

(d)  Exception  for  a  de  minimis 
number  of  failures — (1)  Requirements. 
The  penalty  imder  paragraph  (a)  of  this 
section  is  not  imposed  for  a  de  minimis 
number  of  failures  to  include  correct 
information  if  the  filer  corrects  such 
failures  on  or  before  August  1  of  the 


year  in  whidi  the  required  filing  date 
occurs.  (See  paragraph  (d)(4]  of  this 
section  for  nonapplication  of  the 
provisions  of  this  paragraph  (d)(1)  to 
returns  that  are  not  due  on  February  28.) 

(2)  Calculation  of  the  de  minimis 
exception.  The  number  of  returns  to 
which  the  de  minimis  exception  applies 
for  any  calendar  year  shall  not  exceed 
the  greater  of  10  or  one-half  of  1  percent 
of  the  total  number  of  all  information 
returns  the  filer  is  required  to  file  during 
the  year.  If  the  number  of  returns  on 
which  the  filer  fails  to  include  correct 
information  exceeds  the  number  of 
returns  to  whidi  the  de  minimis 
exception  applies,  the  de  minimis 
exception  applies  to  those  returns  which 
will  afford  the  filer  the  greatest 
reduction  in  penalty.  The  de  minimis 
exception  applies  to  failures  to  include 
correct  information  that  exist  after  the 
application  (if  any)  of  the  waiver  for 
reasonable  cause  under  section  6724(a) 
and  i  301.6724-lT.  Returns  to  which  tiie 
de  minimis  exception  applies  are  treated 
as  having  been  originally  filed  with 
correct  information. 

(3)  Examples.  The  provisions  of  this 
paragraph  (d)  may  be  illustrated  by  the 
following  examples.  In  each  of  the 
examples,  the  failures  to  file  and  to 
include  correct  infonnation  are  subject 
to  penalty  under  paragraph  (a)  of  this 
section,  and  paragraph  (0  of  this  section 
does  not  apply. 

Example  1.  Corporation  T  timely  files 
laOOO  Forms  1090-INT  (relating  to  payments 
of  interest)  for  1990  by  February  28, 1991.  The 
10,000  returns  are  all  the  information  returns 
that  T  is  required  to  file  for  the  1990  calendar 
year.  Of  the  returns  filed.  70  contained 
incorrect  Information.  T  corrects  the  failures 
on  )uly  12. 1991.  No  penalty  is  imposed  for  50 
of  the  failures  (i.e.,  the  greater  of  10  or  MS  X 
10,000sSO)  even  thou^  the  total  failures.  70, 
exceed  the  numtier  for  which  the  de  minimis 
exception  may  apply.  The  t30  penalty  under 
paragraph  (b)(1)  of  this  section  is  imposed,  in 
lieu  of  KO,  for  the  remaining  20  failures, 
which  wen  corrected  after  30  days  but  on  or 
before  August  1,  resulting  in  a  total  penalty  of 
MX)  ($30x20-1000). 

Example  2.  Corporation  U  timely  files  9,500 
Forms  1099-INT  for  1900  by  February  28, 
1991.  die  required  filing  date.  U  also  files  500 
Forms  1000-INT  for  1900  on  August  sa  1991, 
after  the  required  filing  date.  The  10,000 
returns  an  all  the  infbrmation  returns  diat  U 
is  requited  to  file  for  die  1990  calendar  year. 
Hie  calculation  of  the  de  minimis  exception 
is  based  on  the  10,000  returns  required  to  be 
filed  for  the  1900  calendar  year  even  though 
500  of  such  returns  were  not  filed  timely. 
Therefore,  die  number  of  failures  for  which 
the  de  minimis  exception  applies  is  5a 

Example  3.  Corporation  V  timely  files  9.0S0 
Forms  1009-INT  for  1990  by  February  28, 
190L  However.  V  fails  to  timely  file  SO  of  its 
Forms  1009-INT.  The  10,000  returns  are  all 
the  information  returns  that  V  is  required  to 
file  for  the  calendar  year.  Upon  discovering 


the  error.  V  files  the  60  returns  on  March  12. 
1991.  The  50  returns  an  comi^te  and  correct 
except  that  V  hils  to  include  the  taxpayer 
identification  numbera  of  the  payees  on  the 
returns.  V  files  corrected  returns  on  August  1, 
Absent  application  of  the  de  minimis 
exception,  the  penalty  imposed  for  the  failure 
to  include  correct  Information  would  be    . 
11,500  (t30xSO*tl,500).  Because  die 
incorrect  returns  an  corrected  on  August  1. 
the  SO  forms  an  treated  under  the  de  minimis 
exception  as  originally  filed  with  correct 
information,  and  therefore  no  penalty  is 
Imposed  under  paragraph  (a)  of  this  section 
for  the  failure  to  include  correct  information. 
The  penalty  under  paragraph  (a)  of  this 
section  is  imposed,  however,  for  the  failure  to 
timely  file  the  SO  returns.  Therefore,  a  penalty 
of  1750  (tl5  X  50-$750)  is  imposed. 

Example  4.  Corporation  W  files  100  Forms 
1090-DIV  on  a  timely  basis,  and  an 
additional  50  Forms  1099-DIV  late,  but  widiin 
30  days  of  February  28.  These  are  all  the 
information  returns  that  W  was  required  to 
file.  W  discovers  erron  on  10  of  the  returns 
which  were  timely  filed,  and  on  5  of  the 
returns  which  were  filed  late.  W  corrects  all 
the  erron  on  August  1.  The  de  minimis 
exception  applies  to  10  of  the  corrected    ' 
returns.  The  exception  will  be  allocated  to 
the  10  returns  wdiidi  were  timely  filed  with 
incorrect  informatioa  because  that  allocation 
is  most  favorable  to  W  [i.e..  applying  the 
exception  to  a  return  filed  late  with  incorrect 
information  would  save  W  $15,  by  reducing 
the  penalty  on  that  return  frxim  $30  to  $15,  but 
applying  the  exception  to  a  return  filed  timely 
would  save  W  $30,  by  reducing  the  penalty 
on  that  return  from  W  to  nothing). 

(4)  Nonapplication  to  returns  not  due 
on  February  28.  The  exception  for  a  de 
minimis  number  of  failures  provided  in 
paragraph  (d)(1)  of  this  section  does  not 
apply  to  returns  that  are  not  due  on 
February  28  (for  example,  Forms  8300 
reporting  certain  cash  payments  of 
$10,000  or  more). 

(e)  Lower  limitations  on  the  $250,000 
maximum  penalty  amount  with  respect 
to  persons  with  gross  recepts  of  not 
more  than  $5.000.000— {1)  In  general.  If  a 
person  meets  the  gross  receipts  test  (as 
defined  in  paragraph  (e)(2)  of  this 
section)  for  any  calendar  year,  the  total 
amount  of  the  penalty  imposed  on  such 
person  for  all  faUures  described  in 
section  6721(a)(2)  and  paragraph  (a)(2) 
of  this  section  during  such  calendar  year 
shall  not  exceed  $100.00a  The  total 
amount  of  the  penalty  imposed  under 
paragraph  (b)(1)  of  this  section  for 
failures  corrected  within  30  days  shall 
not  exceed  $25,000  for  such  calendar 
year.  The  total  amount  of  the  penalty 
imposed  under  paragraph  (b)(2)  of  this 
section  for  failures  corrected  after  30 
days  but  on  or  before  August  1  shall  not 
exceed  $50,000  for  such  calendar  year. 

(2)  Cross  receipts  test  A  person  meets 
the  gross  receipts  test  for  any  calendar 
year  if  the  average  annual  gross  receipts 
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for  such  person  for  the  3  most  recent 
taxable  years  ending  before  such 
calendar  year  do  not  exceed  $5,000,000. 
For  purposes  of  determining  the  amoimt 
of  gross  receipts  during  the  3  most 
recent  taxable  years,  the  rules  of  section 
448(c)  (2)  and  (3)  shall  apply. 

(f)  Higher  penalty  for  intentional 
disregard  of  requirement  to  timely  file 
correct  information  returns — (1) 
Application  of  section  6721(e).  U  a 
failure  is  due  to  intentional  disregard  of 
the  requirement  to  timely  file  or  to 
include  correct  information  on  a  return 
as  described  in  paragraph  (g)  of  this 
section,  the  amount  of  the  penalty 
imposed  under  paragraph  (a)  of  this 
section  shall  be  determined  under 
paragraph  (f)(4)  of  this  section. 

(2)  Meaning  of  "intentional 
disregard".  A  failure  is  due  to 
intentional  disregard  if  it  is  knowing  or 
willful— 

(i)  Failure  to  timely  file,  or 

(ii)  Failure  to  include  correct 
information.  Whether  a  person 
knowingly  or  willfully  fails  to  timely  file 
or  fails  to  include  correct  information  is 
determined  on  the  basis  of  all  the  facts 
and  circumstances  in  the  particular 
case. 

(3)  Facts  and  circumstances 
considered.  The  facts  and  circumstances 
that  are  considered  in  determining 
whether  a  failure  to  due  to  intentional 
disregard  include — 

(i)  Whether  the  failure  to  timely  file  or 
the  failure  to  include  correct  information 
is  part  of  a  pattern  of  conduct  by  the 
person  who  filed  the  return  of 
repeatedly  failing  to  timely  file  or 
repeatedly  failing  to  include  correct 
infonnation; 

(ii)  Whether  correction  was  promptiy 
made  upon  discovery  of  the  failure;  and 

(iii)  Whether  the  filer  corrects  a 
failure  to  file  or  a  failure  to  include 
correct  information  within  30  days  after 
the  date  of  any  written  request  from  the 
Internal  Revenue  Service  to  file  or  to 
correct 

(4)  Amount  of  the  penalty.  If  one  or 
more  failures  to  timely  file  or  to  include 
correct  infonnation  are  due  to 
intentional  disregard  of  the  requirement 
to  timely  file  or  to  include  con^ct 
information,  then,  with  respect  to  each 
such  failure — 

(i)  Paragraphs  (b),  (d),  and  (e)  of  this 
section  shall  not  apply; 

(ii)  The  penalty  imposed  under 
paragraph  (a)  of  this  section  shall  be 
$100  or,  if  greater— 

(A)  In  the  case  of  a  return  other  than  a 
return  required  under  section  6045(a), 
6041A(b),  60S0H.  60501  (for  amounts 
received  after  November  5, 1990),  6050], 
6050K.  or  6050L,  10  percent  of  the 


aggregate  dollar  amount  of  the  items 
required  to  be  reported  correctiy, 

(B]  In  the  case  of  a  return  required  to 
be  filed  by  section  6045(a),  6050K,  or 
6050L,  5  percent  of  the  aggregate  dollar 
amount  of  the  items  required  to  be 
reported  correctly,  or 

(C)  In  the  case  of  a  return  required  to 
be  filed  under  section  60501(a)  with 
respect  to  amounts  received  after 
November  5, 1990,  for  any  transaction 
(or  related  transactions),  the  greater  of 
$25,000  or  the  amount  of  cash  (within 
the  meaning  of  section  60501(d)) 
received  in  such  transaction  to  the 
extent  the  amount  of  such  cash  does  not 
exceed  $100,000;  and 

(iii)  In  the  case  of  any  penalty 
determined  under  this  paragraph  (f) — 

(A)  The  $250,000  limitation  (or 
$100,000  for  persons  with  gross  receipts 
of  not  more  than  $5,000,000)  under 
paragraph  (a)  of  this  section  shall  not 
apply,  and 

(B)  Such  penalty  shall  not  be  taken 
into  accoimt  in  applying  the  $250,000 
limitation  (or  any  similar  limitation 
under  paragraph  (b)  of  this  section]  to 
penalties  not  determined  under  this 
paragraph  (f). 

(5)  Computation  of  the  penalty; 
aggregate  dollar  amount  of  the  items 
required  to  be  reported  correctly.  The 
aggregate  dollar  amount  used  in 
computing  the  penalty  under  this 
paragraph  (f)  is  the  amount  which  is  not 
reported  or  is  reported  incorrectiy.  If  the 
intentional  disregard  relates  to  a  dollar 
amount,  the  statutory  percentage  is 
applied  to  the  difference  between  the 
dollar  amount  reported  and  the  amount 
required  to  be  reported  correctiy.  If  the 
intentional  disregard  relates  to  any 
other  item  on  the  return,  the  statutory 
percentage  is  applied  to  the  aggregate 
amount  of  items  required  to  be  reported 
correctiy.  In  determining  such  amount 
the  same  item  shall  be  counted  only 
once.  For  example,  if  a  filer  willfully 
fails  to  file  a  Form  1099-INT  on  which 
$800  of  interest  and  $160  of  Federal 
income  tax  withheld  [i.e.,  backup 
withholding)  is  required  to  be  reported, 
only  the  $800  amount  is  taken  into 
account  in  computing  the  penalty. 

(6)  Examples.  The  provisions  of  this 
paragraph  (f)  may  be  illustrated  by  the 
following  examples: 

Example  1.  Automobile  dealer  P  receives 
$55,000  from  an  individual  for  the  purchase  of 
an  automobile  in  a  transaction  subject  to 
reporting  under  section  60501.  The  individual 
presents  documents  to  P  that  identify  him  as 
"John  Doe."  However,  P  completes  the  Form 
6300  (relating  to  cash  received  in  a  trade  or 
business)  and  reflects  the  name  of  a  cartoon 
character  as  the  payor.  Because  P  knew  at 
the  time  of  filing  the  Form  8300  that  the 
payor's  name  was  not  the  name  of  the 


cartoon  character,  he  willfully  failed  to 
include  correct  informs tior.  as  descritied 
under  paragraph  (f)(2)  of  this  section. 
Therefore,  the  penalty  under  paragraph  (f)(4) 
of  this  section  is  imposed  for  the  intentional 
disregard  of  the  requirement  to  include 
correct  information.  The  amount  used  in 
computing  the  penalty  under  paragraph  (f)(5) 
of  this  section  is  $55,000  (i.e.,  the  amount 
required  to  be  reported  on  the  return  with 
respect  to  which  the  payee  is  not  correctiy 
identified).  The  amount  of  the  penalty 
determined  under  paragraph  (r)(4)(ii)(C)  of 
this  section  is  $55,000  [i.e.,  the  greater  of 
$25,000  or  the  amount  of  cash  received  in  the 
transaction  up  to  $100,000). 

Example  2.  Individual  B  contacts  his  agent, 
F.  to  act  as  his  intermediary  in  the  purchase 
of  an  automobile.  B  gives  F  $20,000  and 
requests  F  to  purchase  the  automobile  in  Fs 
name,  which  F  does.  F  prepares  the  Form 
6300  as  required  under  section  60501.  but  in 
the  area  designated  for  the  name  of  the 
payor,  F  writes  "confidential."  Because  F 
knew  at  the  time  the  return  was  filed  that  it 
contained  incomplete  information,  the 
penalty  under  paragraph  (0(4)  of  this  section 
is  imposed  for  the  intentional  disregard  of  the 
requirement  to  include  correct  infonnation. 
The  amount  used  in  computing  the  penalty 
under  paragraph  (f)(4)  as  determined  under 
paragraph  {f)(5)  of  this  section  is  $20,000  [i.e.. 
the- amount  required  to  he  reported  on  the 
return  with  respect  to  which  the  payee  is  not 
correctly  identified).  The  amount  of  the 
penalty  determined  under  paragraph 
(f)(4)(ii)(C]  of  this  section  is  $25,000  [i.e.,  die 
greater  of  $25,000  or  the  amount  of  cash 
received  in  the  transaction  up  to  $100,000). 

Example  3.  Corporation  M  delit>erately 
does  not  include  $5,000  of  dividends  on  a 
Form  1099-DIV  (relating  to  payments  of 
dividends)  on  which  a  total  of  $200,000 
(including  the  $5,000  dividends)  is  required  to 
be  reported  under  section  6042(a).  Because 
the  failure  was  deliberate.  Corporation  M's 
failure  is  due  to  intentional  disregard  of  the 
requirement  to  include  correct  information. 
Accordingly,  the  amount  of  the  penalty 
imposed  under  paragraph  (a)  is  determined 
under  paragraph  (f)l4)  of  this  section. 
Because  the  Form  lO^DIV  is  required  to  be 
filed  by  section  6042(a).  under  paragraph 
(f)(4)(ii)(A)  the  amount  of  the  penalty  widi 
respect  to  such  failure  is  10  percent  of  the 
aggregate  dollar  amount  of  the  items  which 
were  required  to  be  but  which  were  not 
reported  correctly.  Under  paragraph  (f)(5)  of 
this  section,  $5,000  is  the  difference  between 
the  dollar  amount  reported  and  the  amount 
required  to  be  reported  correctly.  Therefore, 
the  amount  of  the  penalty  is  $500 
($5.000X.10=$500). 

Example  4.  Form  6027  requires  certain  large 
food  and  beverage  establishments  to  report 
certain  information  with  respect  to  tips.  The 
form  requires  (among  other  things)  that  the 
establishment  report  its  gross  receipts  from 
food  and  beverage  operations.  Establishment 
A  in  intentional  disregard  of  the  information 
reporting  requirement,  reported  gross  receipts 
of  $1,000,000,  when  the  correct  amount  war 
$1,500,000.  The  significance  of  the  gross 
receipts  reporting  requirement  is  that  section 
6053(c)(3)(A)  requires  an  establishment  to 
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(g)  Definitions — (1)  Information 
return.  For  purposes  of  this  section  ttie 
term  "informatioii  retmn**  means  any 
statement  described  in  paragraph  (g)(2), 
any  return  described  in  {Mragrapb  (gM3), 
and  any  other  items  described  in 
paragraph  (gX4). 

(2)  Statements.  The  statements  subject 
to  this  section  are  the  statements 
required  by — 

(i)  Secti(Hi  0041  (a)  or  (b)  (relating  to 
certain  information  at  source). 

(ii)  Section  6042(aKl]  (relating  to 
payments  of  dividends), 

(iii)  Section  e044(a)(l)  (relating  to 
payments  of  patronage  divideniU). 

(iv)  Section  flOI9(a)  (relating  to 
payments  of  interest), 

(v)  Section  605QA(a)  (relating  to 
reporting  requirements  of  certain  fishing 
boat  operators), 

(vi)  Section  6050N(a)  (relating  to 
payments  of  royalties),  or 

(vii)  Section  6051(d]  (relating  to 
information  returns  with  respect  to 
income  tax  withheld). ' 

(3)  Returns.  The  returns  subject  to  this 
section  are  the  returns  required  by — 

(i)  Section  eCMlA  (a)  or  (b)  (relating  to 
returns  of  direct  sellers). 

(ii)  Section  6045  (a)  or  (d)  (relating  to 
returns  of  brokers), 

(iii)  Section  60S0H(a)  (relating  to 
mortgage  interest  received  in  trade  or 
business  from  individuals), 

(iv)  Section  e060i(a)  (rdating  to  cash 
received  in  trade  or  bosiness), 

(v)  Section  0O6Of(a)  (relating  to 
foreclosures  and  abandonments  of 
security). 

(vi)  Section  60G0K(a)  (relating  to 
exchanges  of  certain  partnership 
interests). 

(vii]  Section  aosoL^a)  (relating  to 
returns  relating  to  certain  dispositions  of 
donated  property). 


(viii)  Sectkn  a0S2(a)  (rriating  to 
reporting  payment  of  wages  in  the  form 
of  graup-lifiB  luaiaanoe), 

(ix)  Section  eOS3(c)(l)  (rriating  to 
reporting  with  respect  to  oertain  tips), 

(x)  Section  10e0(b)  (relating  to 
reporting  requirements  of  transferors 
and  transferees  in  certain  asset 
acquisitkms).  or 

(xi)  Subparagraph  (A)  or  (C)  of 
subsection  (c)(4),  or  subsection  (e),  of 
section  4093  (relating  to  information 
reporting  with  respect  to  tax  on  diesel 
and  aviation  fuels). 

(4)  Otha-  items.  The  tenn  "infon&atioa 
return"  also  includes  any  form, 
statement,  or  schedule  reqttired  to  be 
filed  with  the  Internal  Revenue  Sovioe 
with  respect  lo  any  amount  from  which 
tax  is  required  to  be  deducted  and 
withheld  under  chapter  3  of  the  Code  (or 
from  which  tax  woold  be  required  to  be 
so  deducted  and  withheld  but  for  an 
exemption  under  the  Code  or  any  treaty 
obligdtioo  of  the  United  States). 

(5)  Aiyee.  For  purposes  of  section 
6721  the  term  "payee"  means  any  person 
whose  luune  is  required  to  be  set  forth 
on  a  return  by  the  preparer  of  the  return 
as  defined  in  section  e724(d)(l). 

(6)  Filer  For  purposes  of  this  section 
the  term  "filer"  means  a  person  who  is 
required  to  file  an  infwmation  return  as 
defined  in  paragraph  (g)(1),  (2),  and  (3) 
of  this  section.  Thus,  the  term  "filer" 
does  not  ordinarily  include  a  transfer 
agent  or  paying  agent  of  the  filer. 

S  301 J722-1T    Fallura  to  tamiati  oorract 
pay—  etalawnta  (tanipoi  ai  y). 

(a)  Imposition  of  penalty — (1)  General 
rule.  A  penalty  of  SSO  is  imposed  for 
each  payee  statement  (as  defined  in 
section  6724(d)(2))  with  respect  to  which 
a  faihire  (as  defined  in  section  6722(a) 
and  paragraph  (a)(2)  of  this  section) 
occurs.  No  more  dian  on^  penalty  will 
be  imposed  under  this  paragraph  (a) 
with  respect  to  a  single  payee  statement 
even  though  there  may  be  more  than  one 
failure  widi  reject  to  such  statement 
The  total  amount  imposed  on  any 
person  for  all  failures  during  any 
calendar  year  with  respect  to  all  payee 
statements  shall  not  exceed  $100,000. 
For  composite  payee  statements,  the 
penalty  shall  apply  as  though  die 
required  information  were  furnished  on 
separate  statements.  See  section  6722(c) 
and  pcffagraph  (c)  of  this  section  for 
higher  penalties  when  a  failure  is  due  to 
intentional  disregard  of  the  requirement 
to  timely  furnish  correct  payee 
statements.  Sec  section  6724(a)  and 
paragraph  (aXl)  of  i  301.6724-lT  for  a 
waiver  of  the  penalty  for  a  failure  that  is 
due  to  reasonable  cause. 

(2)  Failures  subject  to  the  penalty.  The 
failures  to  whidi  section  672Z(a)  and 


paragrqrii  (aMl)  of  diis  section  apply 
are — 

(i)  A  failure  to  fomidi  a  payee 
statement  cm  or  before  the  prescribed 
date  therefor  to  the  person  to  whom 
sadi  statement  is  raqoired  to  be 
furnished  ("failure  to  timely  furnish"), 
and 

(ii)  A  failure  to  include  all  of  the 
infonnatioB  required  to  be  shown  on  a 
payee  statement  or  die  indnsion  of 
incorrect  information  ("failure  to  indode 
correct  information").  A  failure  to  timely 
furnish  indodes  a  failure  to  furnish  a 
written  statement  to  the  payee  in  a 
statement  mailing  as  required  under 
sections  eo«2(c).  6044(e),  6049(0).  and 
6050N(b).  as  well  as  a  failure  to  furnish 
the  statement  on  a  form  acceptable  to 
the  Internal  Revenue  Service.  Except  as 
provided  in  paragraph  (b)  of  this  sectiim, 
a  failure  to  include  corred  information 
encompasses  a  failure  to  include  the 
information  required  by  applicable 
information  repwting  statotes  or  by  any 
administrative  pronouncements  issued 
thereunder  (sudi  as  regulations,  revenue 
rulings,  revenue  procedures,  cr 
information  repoiiing  forms). 

(b)  Exception  for  inconsequential 
errors  or  omissions — (1)  In  general.  An 
inconsequential  error  or  omission  is  not 
consideried  a  failure  to  indude  correct 
information.  For  purposes  of  this 
paragraph  (b).  the  term  "inconsequential 
error  and  omission"  means  any  failure 
that  cannot  reasonably  be  expected  to 
prevent  or  hinder  the  payee  from  timely 
receiving  correct  information  and 
reporting  it  on  his  or  hex  return  or  from 
otherwise  putting  the  statement  to  its 
intended  use. 

(2)  Errors  and  omissions  that  are 
never  inconsequential  Errors  and 
omissions  relating  to  the  following  are 
never  inconsequential: 

(i)  A  dollar  amount. 

(ii)  An  address  of  a  payee  {i.e..  the 
person  required  to  receive  a  copy  of  the 
information  set  forth  on  an  information 
return). 

(iii)  The  appropriate  form  for  the 
information  provided  [i.e.,  whether  or 
not  the  form  is  an  acceptable  substitote 
for  an  offidal  form  of  the  Internal 
Revenue  Service),  and 

(rv)  The  manner  of  furnishing  a 
statement  required  under  section 
6042(c),  6044(e),  e048(e),  and  606(MM(b). 
The  Internal  Revenue  Service  may,  be 
administrative  pronouncement,  specify 
other  types  of  errors  ot  omissions  that 
are  never  inconsequential. 

(3)  Examples.  The  provisitms  of  this 
paragraph  (b)  may  be  illustrated  by  the 
following  examples  which  do  not  take 
into  account  any  possible  application  of 
the  penalty  for  intentional  disregard 
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imder  paragraph  (c)  of  this  section  or  the 
reasonable  cause  waivei  under 
paragraph  (a)  of  §  301.6724-lT: 

Example  1.  A  payor  furnishes  a  statement 
with  respect  to  a  Form  1099-MISC  (relating  to 
miscellaneous  income).  The  payee  statement 
is  complete  and  correct,  except  the  word 
"boulevard"  is  misspelled  in  the  payee's 
address.  The  error  cannot  reasonably  be 
expected  to  prevent  or  hinder  the  payee  from 
timely  receiving  correct  information  and 
reporting  it  on  his  or  her  tax  return  or  from 
otherwise  putting  the  statement  to  its 
intended  use.  Therefore,  no  penalty  is 
imposed  under  paragraph  (a)  of  this  section. 

Example  2.  Asstmie  the  same  facts  as  in 
Example  1,  except  that  the  only  error  on  the 
payee  statement  is  that  the  payee's  street 
address,  4821  Grant  Boulevard,  is  reported 
incorrectly  as  8421  Grant  Boulevard.  A 
penalty  is  imposed  under  paragraph  (a)  of 
this  section  with  respect  to  the  payee 
statement  because  the  error  can  reasonably 
be  expected  to  prevent  or  hinder  the  payee 
from  timely  receiving  correct  information  and 
reporting  it  on  his  or  her  tax  return  or  from 
otherwise  putting  the  statement  to  its 
intended  use. 

(c)  Higher  penalty  for  intentional 
disregard  of  requirement  to  timely 
furnish  correct  payee  statements — (1) 
Application  of  section  6722(c).  If  a 
failure  is  due  to  intentional  disregard  of 
the  requirement  to  timely  furnish  correct 
payee  statements,  the  amount  of  the 
penalty  shall  be  determined  under 
paragraph  (c)(2)  of  this  section.  Whether 
a  failure  is  due  to  intentional  disregard 
of  the  requirement  to  timely  furnish 
correct  payee  statements  is  based  upon 
the  facts  and  circtimstances  surrounding 
the  failure.  The  facts  and  circumstances 
considered  include  those  under 
§  301.6721-lT(f),  which  shall  apply  in 
determining  whether  a  failure  under  this 
section  is  due  to  intentional  disregard. 

(2)  Amount  of  the  penalty.  If  one  or 
more  failures  under  paragraph  (a)  of  this 
section  are  due  to  intentional  disregard 
of  the  requirement  to  timely  furnish 
payee  statements  or  of  the  requirement 
to  indude  correct  information,  then, 
with  respect  to  each  such  failure — 

(i)  The  penalty  imposed  under 
paragraph  (a)  shall  be  $100  or,  if 
greater — 

(A)  In  the  case  of  a  payee  statement 
other  than  a  statement  required  under 
section  6045(b),  604lA(e)  (in  respect  of  a 
return  required  under  section  604lA(b)), 
6050H(d),  6050J(e),  6050K(b),  or  6050L(c], 
10  percent  of  the  aggregate  dollar 
amoimt  of  the  items  required  to  be 
reported  correcdy,  or 

(B)  In  the  case  of  a  payee  statement 
required  under  section  6045(b),  6050K(b), 
or  6050L(c),  5  percent  of  the  aggregate 
dollar  amount  of  the  items  required  to 
be  reported  correcdy,  and 

(ii)  In  the  case  of  any  penalty 
determined  under  this  paragraph  (c)(2) — 


(A)  The  $100,000  limitation  under 
paragraph  (a)  of  this  section  shall  not 
apply,  and 

(B)  Such  penalty  shall  not  be  taken 
into  account  in  applying  the  $100,000 
limitation  to  penalties  not  determined 
under  this  paragraph  (c)(2). 

(3)  Computation  of  the  penalty: 
aggregate  dollar  amount  of  items 
required  to  be  shown  correctly.  The 
aggregate  dollar  amount  used  in 
computing  the  penalty  under  this 
paragraph  (c)  is  the  amoimt  that  is  not 
reported  or  is  reported  incorrecUy.  If  the 
intentional  disregard  relates  to  a  dollar 
amount,  the  statutory  percentage  is 
appUed  to  the  difference  between  the 
dollar  amount  reported  and  the  amotmt 
required  to  be  reported  correcdy.  If  the 
intentional  disregard  relates  to  any 
other  item  on  the  return,  the  statutory 
percentage  is  appUed  to  the  aggregate 
amount  of  items  required  to  be  reported 
correctly.  In  determining  such  amount 
the  same  item  shall  be  counted  only 
once.  For  example,  if  a  filer  willfully 
fails  to  furnish  a  Form  1099-INT  on 
which  $800  of  interest  and  $160  of 
Federal  income  tax  withheld  (i.e., 
backup  withholding)  is  required  to  be 
shown,  only  the  $800  amount  is  taken 
into  accoimt  in  computing  the  penalty. 

(d)  Definitions — (1)  Payee.  See 
S  301.6721-lT(g)(4)  for  the  definiUon  of 
"payee." 

(2)  Payee  statement  The  term  "payee 
statement"  means  any  statement 
required  to  be  furnished  under — 

(i)  Section  6031  (b)  or  (c),  6034A.  or 
6037(b)  (relating  to  statements  furnished 
by  certain  pass-thru  entities), 

(ii)  Section  6039(a)  (relating  to 
information  required  in  cormection  with 
certain  options], 

(iii)  Section  6041(d)  (relating  to 
information  at  source], 

(iv]  Section  604lA(e]  (relating  to 
returns  regarding  payments  of 
remuneration  for  services  and  direct 
sales), 

(v)  Section  6042(c)  (relating  to  returns 
regarding  payments  of  dividends  and 
corporate  earnings  and  profits), 

(vi)  Section  6044(e)  (relating  to  returns 
regarding  payments  of  patronage 
dividends), 

(vii)  Section  6045  (b)  or  (d)  (relating  to 
returns  of  brokers), 

(viii)  Section  6049(c]  (relating  to 
returns  regarding  payments  of  interest], 

(ix)  Section  6050A(b)  (relating  to 
reporting  requirements  of  certain  fishing 
boat  operators), 

(x)  Section  6050H(d]  (relating  to 
returns  relating  to  mortgage  interest 
received  in  trade  or  business  fiom 
individuals), 


(xi)  Section  60501(e)  (relating  to 
returns  relating  to  cash  received  in  trade 
or  business), 

(xii)  Section  6050J(e)  (relating  to 
retiuns  relating  to  foreclosures  and 
abandonments  of  security), 

(xiii)  Section  6050K(b)  (relating  to 
returns  relating  to  exchanges  of  certain 
partnership  interests], 

(xiv)  Section  6050L(c)  (relating  to 
returns  relating  to  certain  dispositions  of 
donated  property), 

(xv)  Section  6050N(b)  (relating  to 
returns  regarding  payments  of  royalties), 

(xvi)  Section  6051  (relating  to  receipts 
for  employees), 

(xvii)  Section  6052(b)  (relating  to 
returns  regarding  payment  of  wages  in 
the  form  of  group-term  life  insurance], 

(xviii)  Section  6053  (b)  or  (c)  (relating 
to  reports  of  tips),  and 

(xix)  Section  4093(c)(4)(B)  (relating  to 
certain  purchasers  of  diesel  and  aviation 
fuels). 

(3)  Other  items.  The  term  "payee 
statement"  also  includes  any  form, 
statement  or  schedule  required  to  be 
furnished  to  the  recipient  of  any  amount 
bom  which  tax  is  required  to  be 
deducted  and  withheld  under  chapter  3 
of  the  Code  (or  from  which  tax  would  be 
required  to  be  so  deducted  and  withheld 
but  for  an  exemption  imder  the  Code  or 
any  treaty  obligation  of  the  United 
States). 

S301.6723-1T    Faiiura  to  comply  with 
ottiar  hifui  Illation  raportinfl  raqulrantants 
(tamporary). 

(a)  Imposition  of  penalty — (1)  General 
rule.  A  penalty  of  $50  is  imposed  for 
each  failure  to  timely  comply  with  a 
specified  information  reporting 
requirement  (as  defined  in  section 
6724(d)(3)  and  paragraph  (b)  of  this 
section)  or  for  each  failure  to  include 
correct  specified  information.  Multiple 
penalties  are  imposed  with  respect  to  a 
docimient  with  multiple  failures. 
Nonetheless,  no  more  than  one  penalty 
is  imposed  for  each  discrete  failure 
regarding  such  document  The  total 
amount  imposed  on  any  person  for  all 
failures  during  any  calendar  year  with 
respect  to  all  specified  information 
reporting  requirements  shall  not  exceed 
$100,000.  See  section  6724(a]  and 
paragraph  (a)  of  S  301.6724-lT  for  die 
waiver  of  the  penalty  for  a  failure  that  is 
due  to  reasonable  cause. 

(2)  Failures  subject  to  the  penalty.  The 
failures  to  which  section  6723  and 
paragraph  (a)(1)  of  this  section  apply 
are — 

(i)  A  failure  to  timely  comply  with  a 
specified  information  reporting 
requirement  on  or  before  the  date 
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prescribed  therefor  ff allure  to  timely 
comply"),  and 

(ii)  A  failure  to  include  all  the 
infonnattoa  leipiired  by  a  tpecified 
information  wpuitiiig  requirement  or  tbe 
inclusion  of  incorrect  infonBatioQ 
("failure  to  indude  correct 
information"). 

(3)  Specified  information  reporting 
requirement  defined.  For  purposes  of 
section  6723  and  this  section,  a 
"specified  information  reporting 
requirement"  means — 

(i)  The  requirement  to  provide  the 
notice  under  section  005aC(cKl) 
(relating  to  the  requirement  that  a 
transferor  notify  the  partnership  of  an 
exchange  of  a  partnership  interest^ 

(il)  Any  requirement  contained  in  the 
regidations  under  section  6109  that  a 
person 

(A)  Include  his  or  ber  taxpayer 
identificatioa  munber  (HIN")  on  any 
return,  statement  or  other  doamient 
(other  than  an  information  return  or 
payee  statement). 

(B)  Inchide  on  any  retnm.  statement, 
or  other  docoment  (oiher  than  an 
infocmatian  retnm  or  payee  statement) 
made  with  respect  to  another  person  the 
TIN  of  such  person,  or 

(C)  Furnish  his  or  her  TIN  to  another 
pctscn: 

(iii)  Any  requirement  contained  in  the 
regulatioos  onder  section  215  that  a 
person — 

(A)  Furnish  his  or  her  TIN  to  another 
person,  or 

(B)  Inchide  on  his  or  her  return  the 
TIN  of  another  person;  and 

(iv)  Tbe  requirement  under  section 
6109(e)  that  a  person  indude  the  TIN  of 
any  dependent  on  Ms  or  her  return. 

(b)  Example*.  Tbe  provisions  of 
paragraph  (a)  of  this  section  may  be 
illustrated  by  the  following  examples 
which  do  not  take  into  acGomt  the 
reascmable  cause  waiver  onder  section 
6724(a)  and  para^apb  (a)(1)  of 
8  301.6724-lT. 

Example  I.  buBvidual  A  who  haj  two 
dependents  ages  7  and  S,  files  his  1990  Forai 
1040  in  net.  The  Pom  1040  rnfmn*  him  to 
provide  tiie  TWs  of  Us  two  dependcota.  A 
fails  to  provide  Ikese  TlNs  on  his  Fonn  1040 
and  hence  fails  to  tiaiely  oomfky  vritfa  a 
specified  infotaetiaii  nporting  raquiremeni 
under  para^aph  (aX^  ot  tliis  tectian. 
Therefora.  a  |60  penalty  under  paia^aph  (a) 
of  tills  tectioo  ia  imposed  on  A  for  each  of  the 
two  failures,  for  a  total  penaJty  of  $100. 

Example  Z  In  1991  hdtvfdnal  B  opens  with 
Baak  X  an  aceowit  wkkh  paqrs  reportable 
interest  onder  secliaa  6(MBl  When  B  opens 
the  accoent  Bsnk  X  revests  that  B  provide 
his  TIN  on  a  Foim  W-0.  B  doe*  not  provide 
his  TIN  as  reiiulred  by  |  3O1.6100-l(bV  As  a 
result  B  fails  (o  timely  comply  with  the 
specified  inlbnnation  reporting  requirement 
under  paragraph  (a)  of  this  seetioR  for 


furnishing  kJs  TIN  to  anolbar  parsoo. 
Therefbie.  a  n>  pensity  is  inposad  on  B 
under  paragraph  (a)  of  this  section  for  the 
failure.  See  section  OTZlia)  for  the  penalty  to 
which  X  Biay  be  subiect  if  X  files  a  Form 
1099-4NT  (relating  to  payments  of  interest] 
for  calendar  year  1991  without  B"8  TIN.  See 
section  3406(a)(1)(A)  which  requires  X  to 
impose  backup  withholding  on  reportable 
payments  of  interest  to  B*s  account 

Example  X  In  1891  Individual  C  ia  a 
nonresident  slien  with  an  account  taiaide  the 
U.S.  with  Bank  Z.  Ths  accoant  pays  Interest 
that  would  be  reportable  under  section  0048 
but  for  tlia  fact  that  it  is  paid  to  a  nonresidenl 
alien.  Under  section  6106  and  §  3O1.610»-l(b). 
Bank  Z  is  required  to  request  the  TIN  bom  C. 
C  claims  that  he  is  a  nonresident  alien  and 
that  his  actxrant  is  not  subfect  to  infonnatton 
reporting  nnder  section  SONi  Becanse  of  this, 
C  contende  he  is  not  leqoired  to  provide  any 
TIN  infonnation.  As  a  result  of  this 
discuBstoK  Bank  Z  then  requests  C  to  provide 
it  with  a  Form  W-8  in  order  for  C  to  certify 
that  he  is  s  nonresident  alien  wiuch  C  fails  to 
do.  C  fails  to  timely  comply  mtk  a  specified 
information  reporting  requirement  under 
paragraph  (a)  of  this  section  to  furnish  his 
TIN  to  another  person.  Therefore,  a  penalty  is 
imposed  on  C  under  paragraph  (a)  di  tliis 
section  for  tbe  faihire.  See  section  0721(a)  for 
the  penalty  tliat  may  be  imposed  on  Z  tf  Z 
files  a  Form  lOSe-INT  for  calendar  year  1981 
without  Cs  TIN.  See  section  340eia)(l](A) 
under  which  Z  ia  required  to  impose  backup 
writliholding  on  reportal>Ie  payment  of 
interest  to  Cs  account 

Example  4.  In  1991  Partnership  D  opens 
with  Bank  Y  an  account  which  pays 
reportable  interest  laider  section  6048.  When 
D  opens  tlw  account  Y  requests  the 
partnership's  essployer  identification  number 
(EIN)  on  a  Form  W-8  aa  required  under 
§  3Ol.fil08-l(b).  The  partnership  provides  its 
EIN  on  the  Form  W-8.  The  Internal  Revenue 
Service  later  notifies  Y  that  D's  EIN  is 
incorrect  as  defined  tmder  section  3400  and 
i  35a.9406-l(aK7).  D  fails  to  timely  comply 
with  a  specified  reporting  requirement  under 
paragraph  (a)  of  Ibis  section  of  fumisliiBg  its 
EIN  to  another  person.  Therefore,  a  penalty  is 
Imposed  on  D  under  paragraph  (a)  of  this 
section  for  the  failure  See  section  67?l(a)  for 
the  penalty  to  which  Y  may  be  subject  if  Y 
files  a  Form  lOO^-IPH"  for  calendar  year  1981 
without  D's  correct  EIN.  See  section 
340Q(a)(l)(B)  which  requires  Y  to  impose 
backup  withliotding  on  reportable  payments 
of  interest  to  B's  account  when  the  Internal 
Revenue  Service  or  a  broker  Ites  notified  Y 
that  the  EIN  is  incorrect. 

§301.6724-11    Reasonat>le  cauaa 


(a)  Waiver  of  the  penalty— (l) 
General  rule.  The  penalty  for  a  failure 
relating  to  an  infonnation  reporting 
requirement  (as  defined  in  paragraph  (j) 
of  tfaia  section)  is  waived  if  the  failure  is 
due  to  reasonable  cause  and  not  willfnl 
neglect 

(2)  Reasonable  cause  defined.  The 
penalty  is  waived  for  reasonable  cause 
only  if  the  filer  establishes  that  either — 


(i)  There  ate  significant  mitigating 
factors  for  Ibe  faihse,  as  described  in 
paragraph  (b)  of  this  section;  or 

(h)  The  faikire  arose  from  events 
beyond  ttie  filer's  control 
("impediment"),  as  described  in 
paragraph  (c)  of  this  section. 

Moreover,  the  filer  must  establish  that 
the  fiksr  acted  tai  a  responaible  manner, 
as  described  in  paragraph  (d)  of  this 
section,  boA  before  and  after  the  faihne 
occurred.  Thus,  if  the  filer  estabHshes 
that  there  are  significant  mitigating 
factors  for  a  failure  but  is  tmaUe  to 
establish  that  the  filer  acted  in  a 
responsible  manner,  the  mitigating 
factors  will  not  be  sufficient  for  a 
waiver  of  the  penalty.  Similarly,  if  die 
filer  establishes  diat  a  faihire  arose  from 
an  impediment  but  is  unable  to  establish 
that  the  filer  acted  in  a  responsible 
manner,  the  impediment  wdll  not  be 
suffident  for  a  waiver  oS  the  penalty. 
See  paragraph  (g)  of  diis  section  for  the 
reasonable  cause  safe  harbor  for 
persons  who  exerdse  due  diligfince. 

(b)  Significant  mitigating  factor*.  In 
order  to  establish  reasonable  cause 
under  this  paragraph  (b),  the  filer  must 
satisfy  paragra;^  (d)  of  this  setrtion  and 
most  show  that  there  are  sipiificant 
mitigating  factors  for  the  failure.  The 
mitigating  facttvs  indttde  but  are  not 
Umitedto: 

(1)  Tbe  fact  that  prior  to  the  failure  the 
filer  was  never  required  to  file  the 
particular  type  of  retnm  or  famish  the 
particular  type  of  statement  with  respect 
to  which  the  failure  occurred,  or 

(2)  The  fact  that  the  filer  has  an 
estabhshed  history  of  complying  with 
the  information  reporting  requirement 
with  respect  to  which  the  failure 
occurred.  In  determining  whether  the 
filer  has  sudi  an  established  history, 
significant  consideration  is  given  to^ 

(i]  Whether  the  filer  has  incurred  any 
penalties  tmder  9S  301.67Z1-1T, 
301.6722-lT.  or  301.6723-lT  in  prior 
years  (or  under  parallel  provisions  of 
prior  law),  and 

(ii)  If  the  filer  has  incurred  such 
penalties  in  prior  years,  tbe  extent  of  the 
filer's  success  in  lessening  its  error  rate 
fit>m  year  to  year. 

(c)  Events  beyond  the  filer'*  controt— 
(1)  In  general.  In  order  to  establish 
reasonable  cause  under  this  paragraph 
(c)(1).  the  filer  must  satisfy  paragrai^ 
(d)  of  this  section  and  must  show  that 
the  failure  was  dne  to  events  beyond  die 
filer's  control.  Events  which  are 
generally  considered  beyond  the  filer's 
contrcd  indnde  bnt  are  not  limited  to— 

(i)  The  unavailability  of  the  relevent 
business  records  (as  described  in 
paragraph  (c)(2)  of  diis  section). 
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(ii)  An  undue  economic  hardship 
relating  to  fiUng  on  magnetic  media  (as 
described  in  paragraph  (c)(3)  of  this 
section), 

(iii)  Certain  actions  of  the  Internal 
Reveaae  Service  (as  described  hi 
paragraph  (c)(4)  of  this  section), 

(iv)  Certain  actions  of  an  agent  (as 
described  in  paragraph  (c)(5)  of  this 
section),  and 

(v]  Certain  adiona  of  the  payee  or 
other  person  providing  necessary 
information  with  resped  to  the  return  or 
payee  statement  (as  described  in 
paragraph  (cl(6)  of  this  section). 

(2)  Unavailability  of  the  relevant 
business  records.  In  order  to  establish 
reasonable  cause  under  paragraph  (c)(1) 
of  this  section  due  to  die  unavailability 
of  the  relevant  business  records,  the 
filer's  business  records  must  have  been 
unavailable  for  at  least  a  2-week  period 
prior  to  die  dne  date  of  the  required 
return  (ot  the  required  date  for 
furnishing  die  payee  statement),  and  die 
imavailabihty  must  have  been  caused 
by  a  supervening  event.  A  "supervening 
event"  indudes — 

(i)  A  fire  or  other  casualty  that 
damages  or  impairs  the  filer's  relevant 
business  records  or  die  filer's  system  for 
processing  and  filing  such  records, 

(if)  A  statBtory  or  regulatory  diange 
that  has  a  direct  impect  upon  data 
processing  and  diet  is  made  so  dose  to 
the  time  ^t  die  return  (or  payee 
statement)  is  required  that  for  all 
practical  porpoaes.  the  diange  cannot  be 
complied  with,  or 

(iii)  The  tmavoidable  absence  [e.g.,} 
due  to  death  or  serious  illness)  of  the 
person  with  the  sole  responnbiHty  for 
fihng  a  retian  or  famishing  a  pajree 
statonent 

(3)  Uadae  economic  hardship  relating 
to  filing  on  magnetic  media,  la  aedes  to 
establi^  leasonable  cause  under 
paragraph  (c)(1)  of  this  section  due  fo  an 
imdue  economic  hardship  for  filing  on 
magnetic  media,  die  filer  most  diow  that 
it  fiaded  to  file  m  magnetic  media 
because  the  filer  lacked  the  necessary 
hardware.  For  purposes  of  this 
paragraph  (c)(3).  the  filer  will  not  be 
considered  to  have  acted  in  a 
responsible  manner  onder  paragraph  (d) 
of  this  section  unless — 

(i)  The  filer  attempted  on  a  timdy 
basis  to  contract  out  the  magnetic  media 
filing; 

(ii)  The  cost  of  filing  on  magnetic 
media  was  prohibitive  as  determhied  at 
least  90  days  before  the  due  date  of  the 
returns: 

(iii)  The  cost  was  supported  by  a 
minimum  of  two  coat  eatimates  from 
unrelated  parties;  and 

(iv)  The  filer  filed  the  returns  on 
paper.  Retwonable  cause  will  not 


ordinarily  be  established  under  this 
paragraph  (c)(3)  if  a  filer  received  a 
reasonable  cause  waiver  in  any  prior 
yecir  tmder  paragraph  (c)(1)  of  dds 
section  doe  to  an  ondoe  economic 
hardship  relating  to  filing  on  i»Migm»ti<? 

(4)  Action*  of  tbe  latemal  Reveoue 
Serrice.  In  order  to  establish  reasonable 
cause  under  paragraph  (cMl)  of  this 
aecHaa  doe  to  certain  actkna  of  the 
Internal  Revenne  Service,  a  filer  most 
show  that  the  failure  was  due  to  the 
filer's  reasonable  reliance  on  erroneous 
written  Infonnatioa  from  the  Internal 
Revenue  Service.  Reasonable  reUanoe 
means  ttwt  the  filer  relied  in  good  faiA 
on  the  hifonnation.  The  filer  shall  not  be 
considered  lo.have  relied  in  good  faith  if 
the  Internal  Revenue  Service  was  not 
aware  of  all  the  facts  when  it  provided 
the  informati<Hi  to  the  filer.  To 
substantiate  reasonable  cense  und«r 
this  paragra|rii  (cK4),  the  filer  must 
provide  a  copy  of  its  request  to,  and  of 
its  written  reply  fitmi,  the  Internal 
Reventie  Service. 

(5)  Actions  of  agent— imputed 
reasonable  cause.  In  order  to  estabhsh 
reasonable  cause  under  paragraph  (c)(l] 
of  this  section  due  to  actions  of  an 
agent  the  filer  must  show  the  following: 

(i)  The  filer  contraded  widi  die  agent 
to  thndy  file  corred  returns  or  furnish 
correct  payee  statements  with  respect  to 
whidi  the  failure  occurred  suffldently  in 
advance  of  the  due  date  of  the  return  or 
statement  to  permit  timely  filing  of 
correct  retnms  or  payee  statements, 

(ii)  The  filer  exercised  reasonable 
business  practices  in  monitoring  the 
agent's  efforts  to  fulfill  its  obligations 
imder  die  contract  and 

(iii)  The  agent  satisfied  one  of  the 
reasonable  cause  criteria  set  forth  in 
paragraph  (cX2)  dirough  (6)  of  this 
section. 

(6)  Actions  of  the  payee  or  other 
person.  In  order  to  establish  reasonable 
cause  under  paragraph  (c)(I]  of  this 
section  due  to  acticms  of  the  payee  or 
other  person  providing4afonBation  with 
respect  to  the  return  or  payee  statement 
the  filer  must  show  either- 

(i)  That  the  failure  resulted  fitim  the 
failure  of  the  payee  (or  other  person 
required  to  provide  information 
necessary  for  the  filer  to  comply  with 
the  informatioQ  reporting  requirements) 
to  provide  information  to  the  filer,  or 

(ii)  That  the  failure  reatdted  from 
incorrect  information  provided  by  the 
payee  (or  other  person)  upon  which 
infonnation  the  filer  relied  in  good  faith. 

To  substantiate  recMonable  cause  under 
this  paragraph  (c)(6),  the  filer  must 
provide  documentary  evidence  upon 
request  of  the  Internal  Revenue  Service 


showing  that  dw  fadnc  was  attribotaUe 
to  the  pajree  (or  other  person).  See 
paragraph  (d)(2)  of  this  section  for 
special  rules  relattng  to  the  availability 
oi  a  waiver  where  the  filer's  fadun  is 
attributable  to  actions  of  the  payee 
described  hi  paragr^  (cK6)(i)  or  (ii)  of 
thissectioa 

(d)  Regpontible  manner— (1)  In 
general.  Acting  hi  a  responsible  manner 
means— 

(i)  That  die  filer  exercised  reasonable 
care,  which  is  that  standard  of  care  that 
a  reasonably  pradent  person  woohl  use 
onder  the  drcomstances  in  the  course  of 
its  business  hi  determining  its  fibng 
obligations  and  in  handling  account 
infOTmation  such  as  accoont  numbers 
and  balances,  and 

(if)  That  die  filer  imdertook  significant 
steps  to  avoid  or  mitigate  die  fr^nre, 
including,  where  appbcaUe — 

(A)  Requesting  appropriate  extensions 
of  time  to  file,  «dien  practicaMe,  in  order 
to  avoid  the  faUure, 

(B)  At  tempting  to  prevent  an 
impediment  or  a  feflare,  if  it  was 
foreseeable, 

(C)  Acting  to  remove  an  impediment  t 
or  the  cause  of  a  failure,  once  ft 
occurred,  and 

(D)  Rectifying  the  failure  prompdy,  if 
possible,  once  the  impediment  was 
removed  or  the  failure  was  discovered. 
Ordinarily,  a  rectification  is  considered 
prompt  if  it  occurs  within  30  days  after 
the  date  the  impediment  is  removed  or 
the  failure  is  discovered.  A  failure  may 
be  rectified  by  filing  or  correcting  the 
information  return,  furnishing  or 
correcting  the  payee  statement  or  by 
providing  or  correcting  the  information 
to  satisfy  the  spedfied  infonnation 
reporting  requirement  with  relied  to 
which  the  failure  occurs. 

(2)  Special  rule  for  filers  seeking  a 
waiver  pursua^  to  paragraph  (cj{6j  of 
this  section.  A  filer  seel^ig  a  waiver  for 
reasonable  cause  pureuant  to  paragraph 
(c)(6)  of  this  section  with  respect  to  a 
failure  resulting  frt>m  a  missing  or  an 
incorrect  TIN  will  be  deemed  to  have 
acted  in  a  re^xmsible  manner  in 
compUance  with  this  paragraph  (d)  tmly 
if  the  filer  satis&es  the  requirements  oi 
paragraph  (e)  of  this  section  (relating  to 
miswing  TINs)  or  para^apfa  (f)  of  this 
section  (relating  to  incorrect  TINs). 
whichever  ia  applicable. 

(e)  Reasonable  cause  rules  for 
misting  taxpayer  identification  numbers 
(TINs^l)  In  general  A  filer  that  is 
seeking  a  waiver  for  reasonable  cause 
under  paragraph  (c)(6)  of  this  section 
will  satisfy  paragraph  (dK2)  of  this 
section  with  respect  to  establishing  that 
a  fadare  to  indnde  a  TIN  on  an 
infonnatiaB  return  resuhed  from  die 
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failure  of  th«  payee  to  provide 
information  to  the  filer  (/.a.,  a  missing 
TIN)  only  if  the  filer  makes  the  initial 
and.  if  required,  the  annual  solicitations 
described  in  this  paragraph  (e)  (required 
solicitations].  For  purposes  of  this 
section,  a  number  is  treated  as  a 
"missing  TIN"  if  the  number  does  not 
contain  nine  digits  or  includes  one  or 
more  alpha  characters.  A  solicitation 
means  a  request  by  the  filer  for  the 
payee  to  furnish  a  correct  TIN.  See 
paragraph  (e)(l)(vi)(A)  for  alternative 
solicitation  requirements.  See  paragraph 
(g)  of  this  section  for  the  safe  harbor  due 
diligence  rules.  See  paragraph  (f)  of  this 
section  for  the  rules  for  establishing 
reasonable  cause  for  providing  incorrect 
TINs  on  information  returns.  See 
paragraph  (h]  of  this  section  for  the  rule 
applicable  to  failures  with  respect  to 
information  returns  the  due  date  for 
which  (without  regard  to  extensions)  is 
after  December  31, 1989,  and  on  or 
before  April  22, 1991. 

(i)  Initial  aoUcitation.  An  initial 
solicitation  for  a  payee's  correct  TIN 
must  be  made  at  the  time  an  account  is 
opened.  The  term  "account"  includes 
accounts,  relationships,  and  other 
transactions.  For  purposes  of  this 
section,  the  initial  solicitation 
requirement  is  deemed  to  have  been  met 
with  respect  to  accounts  opened  after 
December  31, 1989.  and  on  or  before 
April  22, 1991.  If  the  account  is  opened 
in  person,  the  initial  solicitation  may  be 
made  by  oral  or  written  request,  such  as 
on  an  account  creation  document.  If  the 
account  is  opened  by  mail,  telephone,  or 
other  electronic  means,  the  TIN  may  be 
requested  through  such  communications. 
If  a  TIN  is  not  received  as  a  result  of  an 
initial  solicitation,  the  filer  may  be 
required  to  make  additional  solicitations 
("annual  solicitations"). 

(ii)  First  annual  solicitation.  Except  as 
provided  in  paragraph  (e){l)(vi)  of  this 
section,  a  filer  must  undertake  an 
annual  solicitation  if  a  TIN  is  not 
received  as  a  result  of  an  initial 
solicitation.  The  first  annual  solicitation 
must  be  made  on  or  before  the  later  of 
December  31  of  the  year  in  which  the 
account  is  opened  or  30  days  after  the 
account  is  opened  ("annual  solicitation 
period"). 

(iii)  Second  annual  solicitation.  If  the 
TIN  is  not  received  as  a  result  of  the 
first  annual  solicitation,  the  filer  must 
undertake  a  second  annual  solicitation. 
The  second  annual  solicitation  must  be 
made  after  the  expiration  of  the  annual 
solicitation  period  and  on  or  before 
December  31  of  the  year  immediately 
succeeding  the  calendar  year  In  which 
the  account  is  opened. 

(iv)  Additional  requirements.  After 
receiving  s  TIN,  a  filer  must  include  that 


TIN  in  its  business  records,  file  a  return 
correcting  the  missing  TIN,  and  reflect 
the  TIN  on  any  infonpst^on  returns 
thereafter  filed. 

(v)  Failures  to  which  a  solicitation 
relates.  The  initial  and  first  annual 
solicitations  relate  to  failures  on  returns 
filed  for  the  year  in  which  an  account  is 
opened.  The  second  annual  solicitation 
relates  to  failures  on  returns  filed  for  the 
year  immediately  following  the  year  in 
which  an  account  is  opened. 

(vi)  Exceptions  and  limitations.  (A) 
The  solicitation  requirements  under  this 
paragraph  (e)  do  not  apply  to  the  extent 
an  information  reporting  provision  under 
which  a  return,  as  defined  in  paragraph 
(g)  of  I  301.6721-lT,  is  filed  provides 
specific  requirements  relating  to  the 
manner  or  the  period  in  whidi  a  TIN 
must  be  solicited.  In  that  event,  the 
requirements  of  this  paragraph  (e)  will 
be  satisfied  only  if  the  filer  complies 
with  the  specific  information  reporting 
provision  and  the  provisions  of  this 
paragraph  (e)  to  the  extent  applicable. 
Also,  see  section  3406  which  provides 
rules  on  the  manner  and  time  in  which  a 
TIN  must  be  provided. 

(B)  An  annual  solicitation  is  not 
required  to  be  made  for  a  year  under 
this  paragraph  (e)  with  respect  to  an 
accoimt  if  no  payments  are  made  to  the 
account  for  such  year  or  if  no  return  as 
defined  in  paragraph  (g)  of  {  3401.6721- 
IT  is  required  to  be  filed  for  the  account 
for  the  year. 

(C)  If  a  filer  fails  to  make  one  of  the 
required  solicitations  under  paragraph 
(e}(l)(n<  (ii)<  and  (iii)  of  this  section,  the 
filer  may  satisfy  the  requirements  of  this 
section  by  (1)  making  two  consecutive 
annual  solicitations  in  subsequent  years 
("make-up  solicitations"),  and  (2) 
satisfying  paragraph  (e)(l)(iv)  of  this 
section.  If  a  filer  fails  to  make  the  initial 
solicitation  under  paragraph  (e](l)(i)  of 
this  section,  the  make-up  solicitations 
described  in  this  paragraph  (e)(l)(vi)(C) 
may  be  made  in  the  years  in  which  the 
first  and  second  annual  solicitations  are 
required  to  be  made;  however,  the 
penalty  will  apply  with  respect  to  the 
year  in  which  the  filer  failed  to  make  the 
initial  solicitation.  The  penalty  will 
apply  to  failures  with  respect  to  years 
for  which  a  required  solicitation  is  not 
made  and  to  failures  with  respect  to  all 
subsequent  yean  until  the  filer  conducts 
its  make-up  solicitations.  Hie  penalty 
will  not  apply  with  respect  to  tiie  year  in 
which  the  first  make-up  solicitation  is 
made  (unless  it  is  also  the  year  in  which 
the  filer  fails  to  make  its  initial 
solicitation]  if  the  second  make-up 
solicitation  is  made  in  the  foUowing 
year. 

(D)  A  financial  institution  is  not 
required  to  make  an  annual  solicitation 


by  mail  on  accounts  with  "stop-mail"  or 
"hold-mail"  instructions  provided  the 
filer  furnishes  the  solidtadon  material  to 
the  payee  in  the  same  manner  as  it 
furnishes  other  mail. 

(E)  A  filer  is  not  required  to  make 
annual  solicitations  on  accounts  with 
respect  to  which  the  filer  undertook  two 
consecutive  annual  mailings  by 
December  31, 1989,  Under  Q/A-56  of 

i  35a.9999-l  of  the  Temporary 
Employment  Tax  Regulations  under  the 
Interest  and  Dividend  Tax  Compliance 
Act  of  1983,  as  provided  under  section 
6676(b)  (prior  to  its  amendment  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1989). 

(F)  Except  as  provided  in  paragraph 
(e)(l)(vi)(A)  and  [C]  of  this  section,  no 
more  than  two  annual  solicitations  are 
required  under  this  paragraph  (e)  in 
order  for  a  filer  to  estabUsh  reasonable 
cause. 

(2)  Manner  of  making  annual 
solicitations — by  mail  or  telephone — (i) 
By  mail.  A  mail  solicitation  must 
include — 

(A)  A  letter  informing  the  payee  that 
he  or  she  must  provide  his  or  her  TIN 
and  that  he  or  she  is  subject  to  a  $50 
penalty  under  section  6723,  imposed  by 
the  Internal  Revenue  Service,  d  he  or 
she  fails  to  furnish  his  or  her  TIN, 

(B)  A  Form  W-9  or  an  acceptable 
substitute  form  on  which  the  payee  may 
provide  the  TIN,  and 

(C)  A  return  envelope  for  the  payee  to 
provide  the  TIN  which  may  be,  but  is 
not  required  to  be,  postage  prepaid. . 

(ii)  By  telephone.  An  annual 
solicitation  may  be  made  by  telephone  if 
the  solicitation  procedure  is  reasonably 
designed  and  carried  out  in  a  manner 
that  is  conducive  to  obtaining  .the  TIN. 
An  annual  solicitation  is  made  pursuant 
to  this  paragraph  (e)(2)(ii)  for  a  failure  if 
the  filer— 

(A)  Completes  a  call  to  each  person 
with  a  missing  TIN  and  speaks  to  an 
adult  member  of  the  household,  or  to  an 
officer  of  the  business  or  the 
organization, 

(B)  Requests  the  TIN  of  the  payee, 

(C)  Informs  the  payee  that  he  or  she  is 
subject  to  a  $50  penalty  under  section 
6723,  imposed  by  the  Internal  Revenue 
Service,  if  he  or  she  fails  to  furnish  his 
or  her  TIN, 

(D)  Maintains  contemporaneous 
records  showing  that  the  solicitation 
was  properly  made,  and 

(E)  Provides  such  contemporaneous 
records  to  the  Internal  Revenue  Service 
upon  request. 

(f)  Acting  in  a  responsible  manner — 
special  rules  for  incorrect  TINS — (1)  In 
general.  A  filer  that  is  seeking  a  waiver 
for  reasonable  cause  under  paragraph 


Federal  Ragfate  /  Vol.  56.  No.  35  /  Thnrsday.  Febraary  2t  1991  /  Roles  and  Regulations         eBM 


(c)(6)  of  this  section  will  satisfy 
paragraph  (dX2)  of  diis  section  witft 
respect  to  establishing  diat  a  failure 
resulted  from  incorrect  Information 
provided  by  the  payee  or  other  person 
[i.e.,  inclusion  of  an  incorrect  T^  on  an 
infonnatioo  return  only  if  the  filer  makes 
the  initial  and  annual  solicitations 
described  in  this  paragraph  ({)•  See 
paragraph  (eXl)  of  ^s  section  for  die 
definition  of  the  term  "sc^icitation."  See 
paragraph  (fK^KO  of  this  section  for 
alternative  solicitation  requirements. 
See  paragraph  (g)  of  this  section  for  the 
safe  harbor  due  diligence  rules.  See 
paragraph  (h)  of  this  section  for  the  rule 
applicable  to  failures  with  respect  to 
information  returns  the  due  date  for 
which  (without  regard  to  extensimis)  is 
after  December  31, 1969,  and  on  or 
before  April  22, 1991. 

0)  Initial  solicitation.  An  initial 
soUcitation  for  a  payee's  correct  TIN 

^  must  be  made  in  accordance  with 
paragraph  (eKl](>)  of  this  section.  For 
purposes  <A  this  section,  the  initial 

■     soUcitation  requirement  is  deemed  to 
have  been  met  with  reqiect  to  accounts 
opened  after  December  31, 1989,  and  on 
or  before  April  22, 1991.  See  the  specific 
information  reporting  provisions  with 
respect  to  which  the  return  is  filed  and 
section  3406  which  may  provide  special 
rules  on  the  manner  in  which  the  TIN 
must  be  provided  for  certain  types  of 
payments.  No  additional  solicitaticHi  is 
required  after  the  filer  receives  the  TIN 
unless  the  Internal  Revenue  Service  or. 
in  some  cases,  a  broker  notifies  the  filer 
that  the  TIN  is  incorrect.  Following  such 
notification  the  filer  may  be  required  to 
make  an  annual  solicitation  to  obtain 
the  correct  TOM  as  provided  in 
paragraph  (f)(1)  (ii)  and  (iii)  of  this 
section. 

(ii]  First  annual  solicitation.  Except  as 
provided  in  paragraph  (f)(5)  of  this 
secticNi,  a  filer  must  undertake  an 
annual  solicitation  only  if  the  payor  has 
been  notified  of  an  incorrect  "HN  and 
such  accotmt  contains  the  incorrect  TIN- 
at  the  time  of  the  notification.  The  first 
annual  solicitation  must  be  made  as 
required  by  paragraph  (f)  (2)  c»-  (3)  of 
this  section,  whichever  applies.  An 
account  contains  an  incorrect  TIN  at  the 
time  of  notification  if  the  name  and 
number  ccHnbination  on  the  account 
matches  the  name  and  number 
combination  set  fordi  on  the  notice  from 
the  Internal  Revenue  Service  or  a 
broker.  A  filler  may  be  notified  c^  an 
incorrect  TIN  by  the  Internal  Revenue 
Service  or  by  a  broker  pursuant  to 
section  3406(a)(1)(B)  of  the  Code  and 
S  35a340e-l(c)  of  die  Temporary 
Employment  Tax  Regulations  issued 
under  the  Interest  and  Dividend  Tax 


CompUance  Act  of  1963,  or  by  a  penalty 
notice  issued  by  the  Intranal  Revenue 
Service  pursuant  to  sectioa  e72L  Except 
as  otherwise  provided  in  diis  section, 
the  annual  solicitation  required  by  dxb 
paragraph  (f)  must  be  made  no  later 
than  December  31  of  die  year  in  which 
the  filer  is  notified  of  the  incorrect  TIN. 

(iii)  Second  annual  solicitation.  A  filer 
must  undertake  a  second  annual 
s(^citation  as  required  by  paragraph  (f) 
(2)  or  (3)  of  this  section,  whichever 
applies,  if  the  filer  is  notified  in  die  year 
following  the  year  of  the  notification 
described  in  paragraph  (f)(l)(ii)  of  this 
section  that  the  account  of  a  payee 
contains  an  incorrect  TIN,  as  described 
in  paregtBfh  (fXl)(ii)  <^  this  section. 

Hv)  Additional  requirements.  Upon 
receipt  of  a  TIN,  a  filer  must  include  that 
TIN  in  its  business  records,  file  a  return 
correcting  the  incorrect  TIN,  and  reflect 
the  TIN  on  any  infonnati<Mi  returns 
thereafter  filed. 

(2)  Manner  (^making  annual 
solicitation  if  notified  pursuant  to 
section  3406faXl)(B)  and  the  regulations 
thereunder.  A  filer  that  has  been 
notified  of  an  incorrect  TIN  pursuant  to 
section  3406(a)(1)(B)  and  the  regulations 
thereunder  will  satisfy  the  solicitation 
requirement  of  this  paragraph  (f)  only  if 
it  makes  a  solicitation  in  the  manner 
required  under  {  35a.3406-l(c)(l).  See 

S  35a.3406-l(c)(l)  which  requires  the 
filer  to  notify  a  payee  that  the  payee's 
account  contains  an  incorrect  TIN 
within  15  business  days  after  the  date  of 
the  notice  from  the  Internal  Revenue 
Service  or  a  broker. 

(3)  Manner  of  making  annual 
solicitation  if  notified  pursuant  to 
section  6721.  A  filer  that  has  been 
notified  of  an  incorrect  TIN  by  a  penalty 
notice  or  other  notification  issued 
pursuant  to  section  6721  and  that  has 
received  no  notice  pursuant  to  secticm 
3406(aKl)(B)  may  satisfy  the  solicitati(» 
requirement  of  this  paragraph  (f)  either 
by  mail,  in  the  manner  set  forth  in 
paragraph  (e)(2)(i)  of  this  section,  or  by 
telephone,  in  the  manner  set  forth  in 
paragraph  (eK2)(ii)  of  this  section,  or  by 
requesting  the  TIN  in  person. 

(4)  Failures  to  which  a  solicitation 
relates.  The  initial  s<^citation  relates  to 
failures  on  returns  filed  for  the  year  an 
account  is  opened.  The  first  and  tecaad 
annual  s<^citations  relate  to  failures  on 
returns  filed  for  the  year  in  which  a 
notification  of  an  incorrect  TIN  is 
received. 

(5)  Exceptions  and  linutatioas.  (i)  The 
scdicitation  requirements  under  this 
paragraph  (f)  do  not  apply  to  the  extent 
that  an  infonnation  reporting  provision 
under  which  a  return,  as  defined  in 
paragrajA  (g)  of  §  301.6721-lT,  is  filed 


provides  specific  requireasents  rating 
to  the  manner  or  the  period  in  which  a 
TIN  onst  be  sdkited.  b  the  event,  the 
requbementa  of  this  paragraph  (f)  will 
be  satisfied  only  if  the  fifer  coraf^es 
with  the  specific  infonnation  reporting 
requirements  and  tins  paragraph  (f).  to 
the  extent  apphcable. 

(ii)  An  amual  sobcitatioa  is  not 
required  to  be  niade  for  a  jwar  under 
this  paragrai^  (f)  with  respect  to  an 
account  tf  no  payments  are  made  to  the 
account  for  such  year  or  if  no  return  as 
defined  in  pare^aph  (g)  of  9  301.6721- 
lT  is  required  to  be  filed  for  the  account 
for  such  year. 

(iii)  If  a  filer  fails  to  make  one  of  the 
required  solicitations  rnider  paragraph 
(f)(1)  (i).  &),  emd  (iii)  of  this  section,  the 
filer  may  satisfy  the  requirements  of  this 
section  by: 

(1)  Making  two  consecutive  annual 
solicitations  in  subsequent  years 
("make-up  solicitations"),  and 

(2)  Satisfying  paragrei^  (f)(lMiv)  of 
this  section. 

If  a  filer  fails  to  make  the  initial 
solicitation  under  paragraph  (f)[l](i)  of 
this  sectioa  the  make-up  solicitations 
described  in  this  paragraph  (fK5l(ii]  may 
be  made  in  the  years  in  which  the  first 
and  second  annual  solicitations  are 
required  to  be  made;  however,  the 
penalfy  will  apply  with  respect  to  the 
year  in  which  the  filer  failed  to  make  the 
initial  solicitation.  The  penalty  will 
apply  to  failures  in  years  in  which  a 
required  solicitation  is  not  made  and  to 
failures  with  respect  to  all  subsequent 
years  until  tlie  filer  conducts  its  make-up 
solicitations.  The  penalty  will  not  apply 
with  respect  to  the  year  in  which  the 
first  make-up  s<^citation  is  made 
(unless  it  is  also  the  year  in  which  the 
filer  fails  to  make  the  initial  solicitation] 
if  the  second  make-up  solicitation  is 
made  in  the  following  year. 

(iv)  A  financial  institution  is  not 
required  to  make  an  annual  solicitatiou 
by  mail  on  accounts  with  "stop-mail"  or 
"hold-mail"  instructions,  provided  the 
filer  furnishes  the  sohdtation  material  to 
the  payee  in  the  same  manner  as  it 
furnishes  other  mail. 

(v)  In  general,  except  as  provided  in 
paragraph  {f)(5)  (i)  and  (iii)  of  this 
section,  no  more  tiian  two  annual 
solicitations  are  required  under  this 
paragraph  (f)  in  order  for  a  filer  to 
establish  reasonable  cause.  However,  a 
filer  who  complies  with  this  section  (f) 
after  receiving  a  nobce  under  section 
6721  and  who  later  receives  a  notice 
pursuant  to  section  3408  must  undertake 
two  additional  annual  mailings  pursuant 
to  section  9406(aXl)(B]. 

(g)  Due  diligence  safe  harbor.  A  filer 
may  establish  reasonable  cause  with 
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respect  to  a  failure  relating  to  an 
information  reporting  requirement  as 
described  in  paragraph  (j)  of  this  section 
for  any  return  de&ied  in  paragraph  (g) 
of  I  301.6721-17  if  the  flier  exercises  due 
diligence  as  provided  under  section 
6676(b)  [prior  to  its  amendment  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1989)  and  the  Temporary  Employment 
Tax  Regulations  related  thereto  issued 
under  the  Interest  and  Dividend  Tax 
Compliance  Act  of  1983  (i  35a.999»-l  et 
seq.). 

(h)  ThmsitionaJ  niJea  for  information 
returns  required  to  be  filed  after 
December  31,  1989  (without  regard  to 
extensions),  and  on  or  before  April  22, 
1991 — (1)  In  general.  With  respect  to 
information  returns  required  to  be  filed 
after  December  31, 1989  (without  regard 
to  extensions),  and  on  or  before  April 
22, 1991,  a  filer  will  be  deemed  to  have 
satisfied  reasonable  cause  if  the  filer 
would  have  satisfied  reasonable  cause 
under  section  6723  (prior  to  its 
amendment  by  the  Omnibus  Budget 
Reconciliation  Act  of  1989)  and  the 
regulations  thereunder. 

(2)  Special  rule  on  TlNs.  With  respect 
to  information  returns  required  to  be 
filed  after  December  31. 1989  (without 
regard  to  extensions),  and  on  or  before 
April  22, 1991,  which  contain  a  missing 
or  an  incorrect  TIN,  a  filer  will  be 
deemed  to  have  satisifed  reasonable 
cause  if,  at  the  time  the  account  was 
opened,  the  filer — 

(i)  Exercised  due  diligence  or  fulfilled 
the  requirements  of  Q/A-56  of 
§  35a. 9999-1  of  the  Temporary 
Employment  Tax  Regulations  under  the 
Interest  and  Dividend  Tax  Compliance 
Act  of  1983,  as  provided  under  section 
6676(b)  (prior  to  its  amendment  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1989), 

(ii)  Requested  the  TIN  according  to 
the  regulations  under  the  section 
requiring  the  filing  of  the  information 
return,  but  if  none,  under  section  6109, 
or 

(iii)  Would  have  satisfied  reasonable 
cause  under  section  6676(a)  (prior  to  its 
repeal  by  the  Omnibus  Budget 
Peconcihation  Act  of  1989). 

(i)  [Reserved.] 

(j)  Failures  to  which  this  section 
relates.  For  purposes  of  this  section,  a 
failure  relating  to  an  information 
reporting  requirement  means — 

(1)  A  failure  described  under 

t  301.6721-lT(a)(2)  relating  to  the  failure 
to  timely  file  correct  information  returns 
as  defined  in  section  6724(d)(1), 

(2)  A  failure  described  under 

S  301.6722-lT(a)(2]  relating  to  the  failure 
to  timely  furnish  a  correct  payee 
statement  as  defined  in  section 
6724(d)(2),  and 


(3)  A  failiue  described  under 
S  301.6723-lT(a)(2)  relating  to  the  failure 
to  timely  comply  with  and  to  include 
correct  specified  information  as  defined 
in  section  6724(d)(3]. 

(k)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  1.  On  August  1, 1991,  Individual 
A.  an  independent  contractor,  establishes  a 
relationBhip  ("an  account")  with  Institution  L, 
which  pays  A  amounts  reportable  under 
section  6041.  When  A  opens  the  account  L 
requests  that  A  supply  his  TIN  on  the  account 
creation  document.  A  fails  to  provide  his  TIN. 
On  October  1. 1991,  L  mails  a  solicitation  for 
As  TIN  that  satisfles  the  requirement  of 
paragraph  [e)(l)(ii]  of  this  section.  A  does  not 
provide  a  TIN  to  L  during  1991.  L  timely  files 
an  information  return  subject  to  section  6721, 
that  does  not  contain  A's  TIN.  for  payments 
made  during  the  1991  calendar  year  with 
respect  to  A's  account.  A  penalty  is  imposed 
on  L  pursuant  to  paragraph  (a)(2)  of 
i  301.e721-lT  for  L's  failure  to  file  a  correct 
information  return  because  A's  TIN  was  not 
shown  on  the  return.  The  penalty  will  l>e 
waived,  however,  if  L  establishes  that  the 
failure  was  due  to  reasonable  cause  as 
defined  in  this  section. 

To  establish  reasonable  cause  under  this 
section,  L  must  satisfy  both  paragraphs  (c)(6) 
and  (d)  of  this  section.  The  criteria  for 
obtaining  a  waiver  under  these  paragraphs 
are  as  follows:  (1)  L  acted  in  a  responsible 
manner  in  attempting  to  satisfy  the 
information  reporting  requirement  as 
described  in  paragraph  (d)  of  this  section, 
and  (2)  L  demonstrates  that  the  failure  arose 
from  events  beyond  L's  control  as  described 
in  paragraph  (c)(6)  of  this  section. 

Pursuant  to  paragraph  (d)(2)  of  this  section, 
L  may  demonstrate  that  it  acted  in  a 
responsible  manner  only  by  complying  with 
paragraph  (e)  of  this  section.  Paragraph  (e) 
requires  a  filer  to  request  a  TIN  at  the  time 
the  account  Is  opened  (the  initial  solicitation) 
and,  if  the  filer  does  not  receive  the  TIN  at 
that  time,  to  solicit  the  TIN  on  or  t>efore  the 
later  of  December  31  of  the  year  the  account 
is  opened  or  30  days  after  the  account  is 
opened  (the  annual  solicitation).  Becaiue  L 
has  performed  these  solicitaUons  within  the 
time  and  in  the  manner  prescribed  by 
paragraph  (e)  of  this  section.  L  has  acted  in  a 
responsible  manner  as  described  in 
paragraph  (d)  of  this  section.  L  satisfies 
paragraph  (c)(e]  of  this  section  t)ecause, 
under  the  facts,  L  can  show  that  the  failure 
was  caused  by  A's  failure  to  provide  a  TIN, 
an  event  beyond  L's  control  As  a  result,  L 
has  established  reasonable  cause  under 
paragraph  (a](2]  of  this  section.  Therefore,  the 
penalty  imposed  under  paragraph  (a)(2)  of 
i  3(n.6721-lT  for  the  failure  on  the  1991 
information  retiun  is  waived.  See  section 
3406(a)(1)(A)  which  requires  L  to  impose 
backup  withholding  on  reportable  payments 
to  A  if  L  has  not  received  A's  TIN. 

Example  Z  On  August  1, 1991,  Individual  B 
opens  an  account  with  Bank  M,  which  pays  B 
interest  reportable  under  section  6049.  When 
B  opens  the  account  M  requests  ^hat  B  supply 
his  TIN  on  the  account  creation  document  B 
provides  his  TIN  to  M.  M  promptly  includes 


that  TIN  in  its  business  record*  and  files  a  - 
Form  1099-JNT  for  the  1991  calendar  year 
using  the  TIN  that  B  provided.  In  October 
1992  the  Internal  Revenue  Service,  pursuant 
to  section  3406(a)(1)(B),  notifies  M  that  the 

1991  return  filed  for  B  contains  an  incorrect 
TIN.  A  penalty  is  imposed  on  M  ptirsuant  to 
paragraph  (a)(2)  of  |  301.6721-lT  for  KTs 
failure  to  file  a  correct  information  return,  i.e.. 
the  return  did  not  contain  B's  correct  TEN. 
The  penalty  will  be  waived,  however,  if  M 
establishes  that  the  failure  was  due  to 
reasonable  cause  as  defined  in  this  section. 

To  establish  reasonable  cause  under  this 
section,  M  must  satisfy  the  criteria  in  both 
paragraphs  (c)(e)  and  (d)  of  this  section. 
Pursuant  to  paragraph  (d)(2]  of  this  section,- 
M  can  demonstrate  that  it  acted  in  a 
responsible  manner  only  if  M  complies  with 
paragraph  (f)  of  this  section.  Paragraph  (f) 
requires  a  filer  to  request  a  TIN  at  the  time 
the  account  is  opened,  an  initial  solicitation. 
Because  M  performed  the  initial  solicitation 
in  1991  in  the  time  and  manner  prescribed  in 
paragraph  (n(l)(i)  of  this  section  and 
reflected  the  TIN  received  from  B  on  the  1991 
return  as  required  by  paragraph  (f)(l)(iv)  of 
this  section.  M  has  acted  in  a  responsible 
manner  as  described  in  paragraph  (d)  of  this 
section.  M  satisfies  paragraph  (c}(e)  of  this 
section  because,  under  the  facts,  M  can  show 
that  the  failure  was  caused  by  B's  failure  to 
provide  a  correct  TIN,  an  event  beyond  KTs 
control.  As  a  result,  M  has  established 
reasonable  cause  under  paragraph  (a)(2)  of 
this  section.  Therefore,  the  penalty  imposed 
under  paragraph  (a)(2)  of  S  301.e721-lT  for 
the  failure  on  the  1991  information  return  is 
waived.  See  section  340e(a)(l)(B]  which 
requires  M  to  impose  backup  withholding  on 
reportable  payments  to  B  if  M  has  not 
received  B's  correct  TIN. 

Example  3.  Assume  the  same  facts  as  in 
Example  2.  Under  {  3Sa.3406-l(c)(l]  and 
paragraph  (f)(2)  of  tiiis  section,  within  IS 
days  of  the  October  1992  notification  of  the 
incorrect  TIN  from  the  Internal  Revenue 
Service,  M  solicits  the  correct  TIN  from  B.  B 
fails  to  respond.  M  timely  files  the  return  for 

1992  with  respect  to  the  account  setting  forth 
B's  incorrect  TIN.  In  October  1993  the 
Internal  Revenue  Service  notifies  M  pursuant 
to  section  3406(a)(1)(B)  that  the  1992  rehim 
contains  an  incorrect  TIN.  A  penalty  is 
imposed  on  M  pursuant  to  paragraph  (a)(2)  of 
i  301.6721-lT  for  M's  failure  to  include  B's 
correct  TIN  on  the  return  for  1992.  The 
penalty  will  be  waived,  however,  if  M 
establishes  that  the  failure  was  due  to 
reasonable  cause  as  defined  in  this  section.- 

M  must  satisfy  the  reasonable  cause 
criteria  in  paragraphs  (c](e]  and  (d)  of  this 
section.  M  may  demonstirata  that  it  acted  iff  a 
responsible  manner  as  required  under 
paragraph  (d)  of  this  section  only  by 
complying  with  paragraph  (f)  of  this  section. 
Paragraph  (f)  requires  a  filer  to  make  an 
initial  solicitation  for  a  TIN  when  an  accouni 
is  opened.  Further,  a  filer  must  make  an 
annual  solicitation  for  a  TIN  by  mail  within 
15  calendar  days  after  being  notified  of  an 
incorrect  TIN  pursuant  to  section 
3406(a)(1)(B).  Because  M  made  the  initial 
soliciUtion  for  the  TIN  in  1991  and,  after 
being  notified  of  the  incorrect  TIN  in  October 
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1992,  the  first  annual  solicitation  within  the 
time  and  manner  prescribed  by  section 
35aJ40e-l(cXl)  and  paragraph  (f)(l)(ii)  and 
(2)  of  this  section.  M  acted  in  a  responsible 
manner.  M  saUsfiM  paragraph  (c)(6)  of  this 
section  because,  under  the  facts,  M  can  show 
that  the  failure  was  caused  by  B's  failure  to 
provide  his  correct  TIN,  an  event  beyond  IX% 
control  As  a  result  M  has  established 
reasonable  cause  under  paragraph  (a)(2)  of 
tills  section.  Therefore,  the  penalty  imposed 
under  paragraph  (a)(2)  of  {  301.6721-lT  for 
the  failure  on  the  1992  return  is  waived  due  to 
reasonable  cause. 

Example  4,  Assume  die  same  facts  as 
Example  3.  M  timely  solicits  B's  TIN  in 
October  1983,  which  B  fails  to  provide.  M 
files  the  return  for  1993  with  the  incorrect 
TIN.  In  1984  the  Internal  Revenue  Service 
informs  M  that  the  1983  return  contains  an 
incorrect  TIN.  M  does  not  solicit  a  TIN  from  B 
in  1994  and  files  a  return  for  1994  with  B's 
incorrect  TIN.  M  seeks  a  waiver  of  the 
penalty  under  paragraph  (a)(2)  of  I  301.6721- 
lT  for  reasonable  cause.  M  must  satisfy  the 
reasonable  cause  criteria  in  paragraphs  (c)(6) 
and  (d)  of  this  section.  Because  M  made  the 
initial  and  two  annual  solicitations  as 
required  by  paragraph  (f)  of  this  section,  M 
has  demonstrated  that  it  acted  in  a 
responsible  manner  and  is  not  required  to 
solicit  B's  TIN  in  1994.  See  paragraph 
(f)(5)(iv).  M  satisfies  paragraph  (c)(6)  of  this 
section  because,  under  the  facts.  M  can  show 
that  the  failure  was  caused  by  B's  failure  to 
provide  his  correct  TIN,  an  event  beyond  M's 
control  Therefore,  M  has  estabUshed 
reasonable  cause  under  paragraph  (a)(2)  of 
this  section. 

Example  5.  In  1982,  Mortgage  Finance 
Ck>mpany  N  lends  money  to  C  to  purchase 
property  in  a  transaction  subject  to  reporting 
under  section  eoSOH  and  to  section  6721.  As 
part  of  the  transaction,  C  gives  N  a 
promissory  note  providing  for  repayment  of 
principal  and  the  payment  of  interest  At  die 
time  C  incurs  the  obligation  N  requests  Cs 
TIN,  as  required  under  i  1.6050H-2(f).  C  fails 
to  provide  the  TIN  as  required  by  1 1.605ttl- 
2(f).  N  sends  solicitations  by  mail  in  1992  and 
1893  for  the  missing  TIN.  which  C  failed  to 
provide.  However,  for  1994  M  fails  to  send 
the  soliciUtion  required  by  i  l.e0S0H-2(f).  N 
files  returns  for  the  1992, 1883,  and  1894 
calendar  years  pursuant  to  section  60S0H 
without  Cs  TIN.  Although  N  made  the  initial 
and  the  first  annual  solicitations  in  1992  and 
die  second  annual  soUdtation  in  1993,  N  did 
not  solicit  the  TIN  in  1994  as  required  under 
section  eoSOH,  which  requires  continued 
annual  solicitations  until  the  TIN  is  obtained. 
Therefore,  under  paragraph  (e)(l)(vi)(A)  of 
this  section  the  penalty  imposed  under 
paragraph  (a)  of  i  301.6721-lT  for  the  1884 
information  return  is  not  waived. 

0)  [Reserved.] 

(m)  Procedure  for.  seeking  a  waiver.  In 
seeking  an  administrative  determination 
that  the  failure  was  due  to  reasonable 
cause  and  not  willful  neglect  the  filer 
must  submit  a  written  statement  to  the 
district  director  or  the  director  of  the 
Internal  Revenue  Service  Center  where 
the  returns,  as  defined  in  section 


6724(d),  are  required  to  be  filed.  The 
statement  must — 

(1)  State  the  specific  provision  under 
the  waiver  is  being  requested,  /.e.. 
paragraph  (b)  or  under  paragraph  (c)  (2) 
throtigh  (6). 

(2)  Set  forth  all  the  facU  alleged  as  the 
basis  for  reasonable  cause. 

(3)  Contain  the  signature  of  the  person 
required  to  file  the  retiun,  and 

(4)  Contain  a  declaration  that  it  is 
made  tmder  penalties  or  prejury. 
See  S  1.6061-1  of  the  Income  Tax 
Regulations  for  the  rules  on  the  signing 
of  returns. 

(n)  Manner  of  payment  The  penalty 
due  under  sections  6721-6723  shall  be 
paid  upon  notice  and  demand  by 
Internal  Revenue  Service,  and  in  the 
same  manner  as  a  tax  liability  is  paid. 

Fred  T.  Goldberg.  Jr., 

Commissioner  of  Internal  Revenue. 

Approved:  February  6, 1891. 
KannediW.  Gideon. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc  91-4133  Filed  2-lS-Ol;  2:36  pm] 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1613 

Equal  Emptoyment  Opportunity  in  the 
Federal  Qovemment;  Nomenclature 
Ctwnge 

AQBNCV:  Equal  Employment  Opportunity 

Commission. 

ACnow  Final  rule. 

summary:  The  Equal  Employment 
Opportunity  Commission  is  amending  its 
regulations  on  equal  employment 
opportunity  in  the  Federal  Government 
to  reflect  the  change  of  the  name  of  its 
Office  of  Review  and  Appeals  to  the 
Office  of  Federal  Operations. 
EFFECnvE  date:  February  21, 1991. 

FOR  niRTHER  INPORMATKM  CONTACT: 
Thomas  ).  Schlageter,  Acting  Assistant 
Legal  Counsel  or  Wendy  L  Adams, 
Attorney,  (202)  663-4669. 

List  of  Subjects  b  29  CFR  Part  1613 

Administrative  practice  and 
procedure.  Aged,  Equal  employment 
opportunity.  Government  employees, 
Handicapped.  Merit  Systems  Protection 
Board.  Religious  discrimination.  Sex 
discrimination. 

For  the  Commission. 
Evan  J.  Kemp,  Jr.. 
Chairman. 

Accordingly,  29  CFR  part  1613  is 
amended  as  follows: 


PART  1613-EQUAL  EMPLOYMENT 
OPPORTUNITY  IN  THE  FEDERAL 
GOVERNMENT 

1.  The  authority  citation  for  part  1613 
continues  to  read: 

Autfaodty:  42  VS.C.  2000e-16:  29  U.S.C 
633a:  29  U.S.C  791  and  794a:  29  U.S.C  206(d): 
E.0. 10577,  3 CFR 216 (1954-1956 Comp);  E.O. 
11222.  3  CFR  306  (1964-1965  Comp);  E.O. 
11478.  3  CFR  133  (1968  Comp):  E.0. 12106. 44 
FR  1053  (1978):  Reorg-  Plan  No.  1  of  1978, 43 
FR  19607  (1978).  unless  otherwise  noted. 

2.  Part  1613  is  amended  as  follows: 

H  1613.232. 1613.234. 1613.235. 1613J237, 
1613.236, 1613.414, 1613416, 1613MS, 
1613412, 1613414, 1613431, 1613441, 
1613406       [AmMided] 

a.  Remove  "Office  of  Review  and 
Appeals"  and  insert  "Office  of  Federal 
(derations"  where  it  appears  one  or 
more  times  in  each  of  the  following 
sections: 

1613.232 

1613.234(a) 

1613.235(b)  introductory  text  and  (c)(2) 

1613.237(a) 

1613.238  (a),  (b),  (c),  and  (d) 

1613.414(b) 

1613.416(b) 

iei3.609(d)  and  (e) 

1613.612(e) 

1613.ei4(g) 

1613.631  section  tide,  (a)  introductory 

text  and  (b)  introductory  text 
1613.641(a)  (3)  and  (4) 
1613.806(a) 

11613431    [AmwMtod] 

b.  Remove  "Office  of  Review  and 
Appeal's"  and  insert  "Office  of  Federal 
Operations'  "  in  5  1613.631(d). 

[FR  Doc.  91-4058  Filed  2-20-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Ohio  Regulatory  Program;  Rills  and 
QuMes 

AOENCV:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTKNi:  Final  rule;  approval  of 

amendment 

summary:  OSM  is  announcing  the 
approval  of  the  proposed  continuation  of 
Revised  Program  Amendment  Number 
29  to  the  Ohio  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Ohio  program)  under  the  Surface  Mining 
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Control  and  Rarlamaticin  Act  of  1977 
(SMCRA).  Ike  aimtidment  is  intended 
to  satisfy  a  requirement  placed  on  die 
Ohio  program  as  part  of  OSKTs  approval 
of  Ohio  Revised  Program  Amendment 
Number  29.  The  amendment  clarifies 
that  the  State  will  not  universally 
consider  die  repair  of  rills  and  gullies  to 
be  nonaugmentative  and  diet  Ohio  will 
base  its  determination  of  whedier  riO 
and  golly  repair  is  or  is  not 
augmentative  on  the  extent  of  repairs 
needed  and  the  cause  of  the  erosion. 
ftWlCll¥l  OATi:  February  21, 1991. 


ITION  OOMTACn 

Mr.  Richard  I.  Seibel.  Director, 
Columbus  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
2242  Sood)  Hamihon  Road.  Room  202, 
Columbus.  Ohio  43232:  (614)  88e-0S7& 

•UPWMBWTAWV  IMFOmiATKMt 

L  Bacltground  on  the  Ohio  Program. 

D.  Submission  of  Amendment 

m.  Director's  Findings. 

rv.  Summary  and  Dispcsition  of  Comments. 

V.  Director's  Dedilan. 

VL  Procedural  Determinations. 

L  Background  on  the  Ohio  Piofiaun 

On  August  la  1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  die  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Oiiio 
program,  can  be  found  in  Uie  August  10, 
1982.  Federal  Register  (47  FR  34686). 
Subsequent  actions  concerning  the 
conditiians  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12, 935.15,  and  935.16. 

n.  Submission  of  Amendment 

On  February  21, 1989,  OSM  approved 
Ohio  Program  Amendment  Number  28 
with  certain  reservations  (54  FR  7406). 
The  Director  required  that  the  Ohio 
Department  of  Natural  Resources, 
Division  of  Reclamation  (Ohio),  further 
amend  its  program  to  clarify  the 
circumstances  under  which  the  repair  of 
rills  and  gullies  may  be  considered  a 
nonaugmentative  practice. 

Ohio  submitted  proposed  Amendment 
Number  29  to  the  Ohio  Program  on  May 
6, 1967  (Administrative  Record  No.  OH- 
937).  OSM  and  Ohio  agreed  to  defer 
action  on  the  proposed  Ohio  amendment 
until  the  corresponding  Federal  rules, 
proposed  by  OSM  on  July  27, 1987,  were 
finalized.  The  final  Federal  rules  were 
adopted  by  OSM  on  September  7. 1988 
(53  FR  34638).  On  January  26, 1969,  Ohio 
submitted  Revised  Proposed 
Amendment  Number  29  to  the  Ohio 
program  (Administrative  Record  No. 
OH-1135).  The  revised  amendment. 


along  writh  accompanying  administrative 
record  documents,  was  intended  to 
make  the  Ohio  program  consistent  with 
the  Federal  revegetation  rules  adopted 
on  September  7, 1968.  Previous 
administrative  record  documents 
submitted  by  Otdo  with  Program 
Amendment  Number  28  were  considered 
part  of  Ohio's  submission  of  Revised 
Proposed  Amendment  Number  29.  On 
January  31, 1990,  OSM  approved,  wi& 
certain  exceptions,  Ohio  Revised 
Program  Amendment  Nimiber  29  (55  FR 
3219).  As  part  of  that  approval,  OSM 
required  Ohio  to  further  amend  its 
program  to  clarify  that  the  repair  of  rills 
and  gullies  will  not  be  universally 
considered  nonaugmentative  and  that 
the  detennination  of  whether  rill  and 
gully  repair  is  nonaugmentative  will  be 
based  on  the  extent  of  repairs  needed 
and  the  cause  of  the  erosion. 

By  letter  dated  May  11. 1990 
(Administrative  Record  No.  OH-1308), 
Ohio  submitted  a  proposed  continnation 
of  Ohio  Revised  Program  Amendment 
Number  29.  This  proposed  continuation 
of  the  amendment  would  revise  Ohio 
.Administrative  Code  (OAC)  section 
1501:13-«-15  paragraph  (I)(2)(c)(ii)  to 
reiterate  most  of  the  clarifying  language 
required  by  OSM.  The  propoMd  rule 
stated  that  Ohio  will  not  universally 
consider  the  repair  of  rills  and  gnlUes  to 
be  nonaugmentative.  Ohio's 
detenninations  of  whether  spadBc  cases 
of  rill  and  gully  repair  are  or  are  not 
augmentative  would  be  based  on  the 
extent  of  repairs  needed  and  the  cause 
of  the  erosion. 

OSM  announced  receipt  of  die 
proposed  amendment  in  the  June  5, 1990, 
Federal  Register  (55  FR  22930).  and.  in 
the  same  notice,  opened  the  public 
comment  period  and  provided 
opportimity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  July  5, 
1990. 

On  August  30, 1900  (Administrative 
Record  No.  OH-1365),  OSM  requested 
that  Ohio  further  clarify  the  proposed 
amendment  The  State  respcouled  on 
October  3a  1090  (Administrative  Record 
No.  OH-1399)  wiUi  a  policy  statement 
On  December  5, 1990  (Administrative 
Record  No.  (»1-1414),  OSM  requested 
diat  Ohio  assure  OSM  Uiat  it  will 
document  in  writing  its  decisions 
regarding  rill  and  gully  repair.  The  State 
responded  on  January  18. 1991 
(Administ-ative  Record  No.  OH-1431). 
with  a  policy  statement 

in.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  die  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Ohio  program. 


OAC  1501:13-9-15(I)(2J(cJ(u) 
Nonaugmentative  Practices 

In  the  preamble  to  OSM's  partial 
approval  of  Program  Amendment 
Number  29R  on  January  31, 1990  (55  FR 
3219)  the  Director  of  OSM  required,  that: 

Ohio  fortiier  amend  the  provisioa  coaceining 
the  repair  of  rills  and  guliies  (OAC  lS01:U-»- 
lS(I)(2)(c)(U)]  to  daHfy  that  iU  ^rpikalriHty 
wlli  be  limited  to  minor  eroaiaoal  featuns  on 
lands  on  which  proper  erosion  control 
practices  are  in  oae  and  to  nonracniTent  riUs 
and  gullies  affectiag  only  small  areas  (56  FR 
3221). 

The  Director  made  a  similar  finding 
on  February  21. 1989  (54  FR  7406)  in  a 
partial  approval  of  Ohio  I^ogram 
Amendment  Number  28. 

Subsequently,  CMiio  amended  OAC 
1501:13-0-15(IH2)(cKii)  to  add  diet  (a) 
the  repair  of  rills  and  gtdlies  will  not  be 
universally  considered  nonaugmentative 
and  (b)  the  determination  of  whether  rill 
and  gidly  repair  is  augmentative  shall  be 
based  on  the  extent  of  repairs  needed 
and  the  cause  of  the  erosion.  Upon 
review.  OSM  determined  the  proposed 
amendment  did  not  fully  satisfy  the 
Federal  requirement  at  30  CFR  935.16(d). 

In  die  proposed  rule,  Ohio  had  not 
specified  the  restrictions  on 
nonaugmentative  repair  as  required  in 
the  Director's  finding  quoted  above. 
Therefore,  by  letter  dated  August  30, 
1990  (Administrative  Record  No.  OH- 
1365),  the  Director  required  that  Ohio 
specifically  clarify  that  Ohio  will 
consider  rfll  and  gulfy  repair  to  be 
augmentative  unless  it  is  shown  to 
satisfy  the  criteria  in  the  Director's 
finding  quoted  above  that  allow  such 
repair  to  be  considered 
nonaugmentative.  Ohio  responded  on 
October  30, 1900.  %vith  a  poUcy 
statement  (Administrative  Record  No. 
OH-1399).  In  the  policy  statement  Ohio 
clarified  that  the  apphcabilify  of  OAC 
150in3-e-15(I)(2)(c)(ii)  for 
nonaugmentative  repair  of  rills  and 
gullies  is  limited  to  minor  erosional 
features  on  lands  on  which  proper 
erosion  control  practices  are  in  use  and 
to  nonrecurrent  rills  and  gullies  affecting 
only  small  areas.  On  December  5, 1990 
(Administrative  Record  No.  OH-1414), 
OSM  asked  Ohio  for  assurance,  in  die 
form  of  a  policy  statement  that  the 
Division  of  Reclamation  will  document 
in  writing  each  individual  instance  of  riU 
and  gully  repair  encountered  and  its 
determination  that  each  of  those 
instances  is  or  is  not  augmentative.  The 
State  responded  on  January  18. 1901 
(Administrative  Record  Na  OH-1431), 
with  a  policy  statement  Ohio  assured 
OSM  that  any  instances  of  rill  and  gully 
repair  would  be  noted  as  a  matter  of 
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course  in  inspection  reports.  In  addition, 
the  determination  of  whether  the  repair 
warranted  recommencing  the 
maintenance  period  would  be 
communicated  to  the  operator  and  to  the 
appropriate  Division  of  Reclamation 
persoimel  and  reflected  in  subsequent 
inspection  reports. 

"The  Federal  regulations  at  30  CFR 
816/817.116(c)(4)  allow  a  state  to  select 
certain  husbandly  practices  that  will  not 
extend  the  period  of  responsibilify  for 
successful  revegetation  and  the  bond 
liability  of  the  operator.  Such  practices 
must  be  submitted  through  the  state 
program  amendment  process  and  must 
be  approved  by  OSM  before  the  state 
can  implement  such  practices.  Section 
101(f)  of  SMCRA  acknowledges  diat 
states  should  have  the  primary 
responsibilify  for  enforcing  regulations 
"because  of  the  diversify  in  terrain, 
climate,  biologic  chemical,  and  other 
physical  conditions."  Ohio  has 
demonstrated  through  this  amendment 
its  policy  statements  dated  October  30, 
19GN},  and  January  18, 1991,  and  previous 
administrative  record  information  that 
in  the  State  of  Ohio  certain  specified 
instances  of  rill  and  gully  repair  will  be 
considered  a  normal  husbandry 
practice.  The  Director  finds,  therefore, 
that  the  proposed  amendment  along 
with  Ohio's  policy  statements  and 
administrative  record  information 
submitted  concerning  Ohio's  proposed 
implementation  of  its  revegetation 
standards  for  the  repair  of  rills  and 
gullies,  is  no  less  effective  than  the 
corresponding  Federal  rules  at  30  CFR 
816/817.118(c)(4).  Consequendy,  die 
required  program  amendment  codified 
at  30  CFR  935.16(d)  is  satisfied  and  can 
be  removed. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunify  to  request  a  public  hearing 
announced  in  the  June  5. 1990,  Federal 
Register  (55  FR  22930)  ended  July  5, 1990. 
No  comments  from  the  public  were 
received  and  the  schedided  public 
hearing  was  not  held  as  no  one 
requested  an  opportunify  to  provide 
testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regidations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Ohio  Program.  The  U.S. 
Environmental  Protection  Agency,  the 
U.S.  Department  of  Agriculture,  and  the 
U.S.  Department  of  Labor,  Mine  Safefy 
and  Health  Administration,  responded 


that  they  had  no  comments  on  the 
proposed  amendment  No  other 
comments  were  received. 

V.  Director's  Decision 

Based  on  the  above  finding,  the 
Director  is  approving  the  continuation  of 
Revised  Ohio  Program  Amendment 
Number  29  as  submitted  by  Ohio  on 
May  11, 1990,  and  as  clarified  by  policy 
statements  dated  October  30, 1990,  and 
January  18, 1991.  The  Director  is 
amending  30  CFR  935  to  implement  diis 
decision.  As  explained  in  the  finding, 
this  amendment  satisfies  the  required 
amendment  at  30  CFR  g35.16(d)  and. 
therefore,  the  Director  is  revising  the 
Federal  rules  to  remove  this 
requirement 

This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  conform  their 
programs  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  die 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  qualify  standards  promulgated 
under  the  authorify  of  the  Clean  Water 
Act  (33  U.S.C  1251  et  seq.)  or  die  Clean 
Air  Act  (42  U.S.C  7401  et  seg.].  The 
Director  has  determined  that  dus 
amendment  contains  no  such  provisions 
and  that  EPA  concurrence  is  therefore, 
unnecessary. 

VL  Procedural  Determinatiens 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984,  die  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  bom  sections  3, 4,  7, 
and  8  of  Executive  Order  12291  for 
actions  direcdy  related  to  approvd  or 
conditional  approval  of  State  regidatoty 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  0MB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  RegiUatory  Flexibilify  Act  (5 


U.S.C  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  SubjecU  in  SO  CFR  Part  935 

Coal  mining,  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Dated:  February  11. 1991. 
CarlCCIoea, 

Assistant  Director,  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  tide  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART935-OHIO 

1.  The  authorify  citation  for  Part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  el  seq. 

2.  In  S  935.15,  a  new  paragraph  (tt)  is 
added  to  read  as  follows: 

S  935.15    Approval  of  regulatory  program 


(tt)  The  following  amendment  to  the 
Ohio  regulatory  program,  as  submitted 
to  OSM  on  May  11, 1990,  and  clarified  on 
October  30. 199a  and  January  18, 1991,  is 
approved,  effective  February  21, 1991. 
Tlie  continuation  of  Revised  Program 
Amendment  Number  29  which  amends 
provisions  of  the  Ohio  regulatory 
program  revegetation  rules  concerning 
nonaugmentative  practices  at  Ohio 
Administrative  Code  (OAC)  section 
1501:13-0-15(I)(2)(c)(ii). 

3.  In  1 935.16  paragraph  (d)  is  removed 
and  reserved. 
[FR  Doc.  91-4049  Filed  2-20-91;  a4S  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

32  CFR  Part  701 

[Secretary  of  the  Navy  Instruction  5211.5CJ 

Personal  Prhracy  and  RIgftta  of 
Individuaia  Regarding  Records 
Pertaining  to  Themeelvea 

agency:  Departinent  of  the  Navy.  DOD. 
ACnON:  Final  rule. 
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r:  The  Department  of  the  Navy 
is  puUiafatng  a  final  nile  for  an  exempt 
record  tsretem  snbiect  to  the  Privaqr  Act 
of  1974.  as  amended  (5  U.S.C  S22a). 
■FPlcnvi  DATI:  February  21, 1991. 
ti/fPiMtitHTMrf  WFOWUTiow:  On 
December  27, 19ga  at  55  FR  53167.  the 
Department  of  the  Navy  published  a 
new  proposed  exemption  rule  for  an 
existing  record  system  N05800-1.  "Legal 
Office  Litigation/Correspondence  Files'*. 
No  comments  were  received,  therefore, 
the  Department  of  the  Navy  is  adopting 
the  exemption  as  a  final  rule. 

List  of  Subjects  in  32  CFR  Part  701 

Privacy. 

For  reasons  set  for  in  the  preamble,  32 
CFR  part  701  is  amended  as  follows: 

PART  701-[AIIENDED] 

Subpart  O    Privaqf  Act  Exemptiona 

1.  The  authority  citation  for  32  CFR 
part  701,  subpart  G  continues  to  read  as 
follows: 

Aolfaaiity:  Pub.  L  9»-S7«,  88  Stat  1886  (5 
U.S.C  SS2a). 

2.  Section  701.119  is  amended  by 
adding  a  new  paragraph  (k)(2]  as 
follows: 

{701.119   ExempOene  for  spacNIe  Navy 


(k)  Office  of  the  SecreUuy—*  *  * 
[2]  n^rNosaoa-i. 

System  name.  Legal  Office  Litigation/ 
Correspondence  Files. 

Exemption.  Portions  of  this  record 
system  may  be  exempted  from 
subsections  of  5  U.S.C  552a  (d).  (e}(l]. 
and  (f)(2),  (3)  and  (4). 

AuUtoritr  i  U  AC  S52a(li]  (1).  (2).  (5),  (6). 
and  (7). 

Reaaone.  Subsection  (d)  because 
granting  individuals  access  to 
information  relating  to  the  preparation 
and  conduct  of  litigation  would  in^tair 
the  development  and  implementation  of 
legal  strategy.  Accordingly,  such  records 
are  exempt  under  the  attorney-client 
privilege.  Disclosure  mi^t  elso 
compromise  on-going  investigations  and 
reveal  confidential  informants. 
Additionally,  granting  access  to  the 
record  subject  would  seriously  impair 
the  Navy's  ability  to  negotiate 
settiements  or  pursue  other  civil 
remedies.  Amendment  is  inappropriate 
because  the  litigation  files  contain 
official  records  including  transcripts, 
coiurt  orders,  investigatory  materials, 
evidentiary  materials  sudi  as  exhibits, 
decisional  memorandam  and  other  case- 
related  papers.  Administrative  due 


process  could  not  be  addeved  by  the 
"exparte"  correction  of  such  materiala. 

Subsection  (e)(1)  because  it  is  not 
possible  in  all  instances  to  determine 
relevancy  or  necessity  of  specific 
information  in  the  eaiiy  stages  of  case 
development  Whet  appeared  relevant 
and  necessary  when  coUected, 
ultimately  may  be  deemed  unnecessary 
upon  assessment  in  the  context  of 
devising  legal  strategy.  Information 
collected  during  dvil  litigation 
investigations  which  is  not  used  during 
the  subject  case  is  often  retained  to 
provide  leads  in  other  cases  or  to 
establish  patterns  of  activity. 

Subsection  (f)  (2),  (3),  and  (4)  because 
this  record  system  is  exempt  from  the 
individual  access  provisions  of 
subsection  (d). 
•       •       •       •       • 

Dated:  Pebruaiy  IS,  1991. 
LM.Byniiiii, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Departntent  ofDefeme. 

[FR  Doc.  91-3941  Filed  2-20-91;  8:45  am] 
aaisn  COM  asio-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  160 

[PP  2E26M/R109S;  FRL-M04-6] 

Paattdda  Tdaranoa  for  DaKamathrIn 

AQINCV:  &ivironmental  Protection 
Agency  (EPA). 
action:  Hnal  rule. 


f.  This  document  establishes  a 
tolerance  for  the  combined  residues  of 
the  insecticide  deltamethrin  and  its 
major  metabolite,  <:ra775-deltamethrin,  in 
or  on  the  raw  agricultural  commodity 
tomatoes.  This  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  insecticide  was  requested 
pursuant  to  a  petition  by  Hoechst- 
Roussel  Agri-Vet  Co.,  acting  as 
Registered  U.S.  Agent  for  Roussel  Udaf 
of  Paris,  France. 
DATIS:  This  regulation  becomes 
effective  February  21, 1991. 
ADWiiti.  Written  objections, 
identified  by  the  document  control 
number.  [PP  2E2663/RlOe5],  may  be 
submitted  to:  Hearing  Oerk  (A-110), 
Enviroxunental  Protection  Agency,  Rm. 
3708, 401 M  St.,  SW.,  Washii«ton,  DC 
2046a 

TOR  RNmHER  INroWMATlON  CONTACTt  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  15,  (H750SC),  Registration 
Division.  Environmental  Protection 
Agency,  401  M  SL,  SW.,  Washington.  DC 
2046a  Office  location  and  telephone 


number  Rm.  204,  CM  #2, 1921  Jefferson 
Davis  Higjiway,  ArUngton,  VA  22202, 
(703)-557-2400. 

•UfPLIIMNTARY  INPOMMTION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Regiater  of  December  3a  1987 
(52  FR  49177).  in  which  it  was 
announced  that  Hcechst-Roussel  Agri- 
Vet  Co.,  acting  as  Registered  U.S.  Agent 
for  Uclaf  of  Paris,  France,  Route  202-206 
North.  Somerville,  NJ  08876,  had 
submitted  pesticide  petition  (PP)  2E2663 
under  section  406(e)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  to  EPA 
proposing  that  40  CFR  part  180  be 
amended  by  establishing  a  tolerance  for 
the  combined  residues  of  the  insectidde 
deltamethrin  ((l/UA)-3(2.2- 
dibromovinyl)-2.2- 

dimethylcyclopropanecarboxylic  add 
(5)-alpha-cyano-3-phenoxybein2yl  ester) 
and  iU  major  metabolite,  trans- 
deltamethrin,  in  or  on  the  raw 
agricultiu-al  comodity  tomatoes  at  0.2 
part  per  million  (ppm). 

EPA  received  comments  opposing  the 
proposed  rule  from  the  Florida  Tomato 
Exdiange  (the  Exchange).  These 
comments  fall  into  six  categories.  The 
Exchange  stated  that: 

1.  It  appears  that  the  regulation  itself 
would  permit  use  on  U.S.-prodnced 
tomatoes  and  that  if  it  does  not.  to  be 
fair,  it  should  be  allowed  on  US. 
tomatoes. 

2.  It  appears  that  some  relevant 
information  is  laddng  and  would  not 
have  been  provided  until  March  1988. 

3.  It  appears  that  this  insectidde 
heretofore  has  not  been  approved  for 
use  In  or  on  raw  U.S.  agricultural 
products.  It  is  unclear  if  any  U.S. 
producer  has  requested  use  of  tids 
insectidde. 

4.  Without  any  supporting  factual 
statement.  EPA  concludes  "[i]mported 
tomatoes  are  not  processed  into  dried 
tomato  pomace  for  animal  feed; 
therefore,  there  is  no  reasonable 
expectation  of  secondary  residues  in 
eggs,  meata.  milk  or  potdtry."  The 
Exchange  questions  die  accuracy  of  this 
statement 

5.  The  proposal  does  not  address  in 
any  mann»  the  secondary  residue 
problem  for  tomatoes  processed  in 
Mexico,  nor  does  the  proposal  address 
why  this  insectidde  is  needed,  i^ether 
there  are  already  approved  ahematives. 
and  why  they  cannot  be  used,  and  «diy 
this  action  is  necessary  for  the 
production  of  an  adequate,  wholesome, 
and  economical  food  supply.  Abo.  it  is 
unclear  how  EPA  will  prevent  any 
misuse  of  this  insectidde  in-MexicOr 

EPA  responses  to  tiiese  comments 
follow: 
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In  response  1o  comment  1,  fte 
proposed  rule  authorizes  the 
establishment  of  a  tolerance  ier 
deltamethrin  on  tomatoes  under  section 
408(e)  of  the  Federal  food.  Omg,  and 
Cosmetic  Act  (FFDCA).  It  does  not 
authoriie:{or  imp^)  pesticide 
application  or-uee  of  deltamethna  on 
U.S.  tametoes.  Before  thisiiestidde  oen 
be  used 'on  •U.S.  tomatoes  it  must  first  be 
registered  for  this  use  under  the  Federal 
Insectidde,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Ddtametfarin  is  not 
registered  under  FIFRA  for  use  on 
tomatoes  -or  ai^y  other  .crop  and. 
therefore,  may  not  be  sold  xa  distributed 
intheU.S. 

In  response  to  comment  2,  the 
proposed -rule  indicated  that  additional 
mutagenicity  data  were  desiml>1e.but 
lacking  and  requested  submission  by 
March  1909  (not  1968).  These  data  liave 
been  submitted  and  are -under  EPA 
review.  Although  EPA  is  xeguiring 
submission  oT  additional  mutagenidty 
data  to  complete  the  battery  of 
mutagenicity  studies  nennally  required, 
the  existing  mutagenicity  data  plus  other 
toxicological  data  are  sufficient  to  allow 
EPAtoestabhsh  an  Hllowable  residue 
laioQ  :(tDlBrence]  necessary  to  proted  (he 
public  health. 

In  response  to  comment  3,  the 
Exchange  is  correct  in  stating  that  this 
insecticide  is  not  approved  for  use  in  or 
on  U.S.  agricultural  products,  and  to 
date  EPA  has  not  received  a  request  to 
register  this  pesticide -in  the  United 
SUtes. 

In  response  to  comment  4,  based  upon 
use  information  on  tomato  farming  and 
canneries  iKVcessing  tomatoes  in 
Mexico,  EPA  has  conduded  that 
tomatoes  imported  from  Mexico  are 
used  only  for  "ttie  fresh  market  and 
tomato  pomace  is  not  imported  fr«m 
Mexico.  Thus,  since  tomato  pomace,  a 
feed  item,  is  not  imported  from  Mexico 
and  tomatoes  are  not  processed  into 
feed  items  in  the  United  States,  there  is 
no  reasonaUe  expectation  of  secondary 
residues  inU.S.  Uvestock. 

In  response  to  comment  5,  EPAiwoidd 
note  that  it  has  considered  the 
secondary  residue  prgJalem  ooncerning 
meat  imported  irora  Mexmo.  (See 
companion  final  rule  document  P^AP 
7H5522/R1096)  being  ^ffisued  elsewhere 
in  this  issue  ofthe  Fadsral  Bogieter).  As 
to  whether  dus  tote-aaoe  is  needed,  SPA 
does  not  genereUy  require  :apedfic  data 
on  the  efficacy  or  ueefuhaess  of  a 
pesticide  in  «  toleranoe  petition;  rather, 
the  wiUingBess4>f  the  petitioner  to 
undertake  the  idevelopiBettt  n^istretion, 
<ind  raaiketing  oasts  for  a  pestiotde  is 
taken  as  evidence  of  the  usefulness  <tf 
the  product.  Fina%,  EPA  believes  that 
specific cflnaideratioH  ofthe  "necessity 


for  the  production  of  en  adequate, 
whelesame,  and  economical  feed 
supply"  is  oeH  apprapriete'When  the 
pesticide  tolerance  poses  aoinimsd  iriaks 
such  Bs  in  Ibis  oese. 

Since  puUioation  of  the  proposed  luk, 
EPA  leaned  that  dieny  tomatoes  were 
imported  to  the  United  States  from 
Mexico.  No  data  were  provided  lor 
residues  ef'deltamethi^  on  oheiry 
tomatoes  in  the  initial  petition.  Sinoe 
there  was  a  potential  bir  higher  residues 
to  occ\tr  in/on  these  snuller  tomatoes 
due  to  higher  surface-to-volume  ratio, 
EPA  required  additional  field  residue 
data  DO'cherry  tomatoes.  The  petitioner, 
Hoechs^Roussel  Agri-Vet  Co.. 
sidmntted  residue  data  onohetcy 
tomatoes  in  April  1990.  Aom  these  data, 
EPA  concludes  that  residues  of 
deltamethrin  en  cheny  ^tanotoes  will 
not  exceed 'die  proposed  tolerance  of  0.2 
ppm  on  tomatoes. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have -been 
evaluated  tflnd  discussed  in  the  juMtpcsed 
rule.  Based  on  the  data  and  information 
considered,  0^  concludes  that  the 
tolerance  williprotect  the  pnbhc  health. 
Therefore,  the  toleranoe  is  established 
as  set  forth  behaw. 

Any  person  adversely  ejected  by  this 
regulation  may,  w^ithin  30  days  after 
publication  .of  &is  document  in  the 
FedeMl'BegMer,  file  «vritten  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above.  The  objections  submitted  mtffit 
specify  the  provisions  of  the  regulation 
deemed  objectionable  end  the  grounds 
for  the  objections.  If  a  hearing  tb 
requested,  the  objections  most  include  a 
statentent  of  the  faotual  issue(»)  on 
which  a  liearing  is  requested  and  the 
requestor^  contentions  on  each  audi 
issue.  A  request  for  a  hearing  will>be 
granted  if  the  Administrator  determiaes 
that  the  material  submitted  shews  the 
following:  There  is  a  genuine  end 
substantial  issue  of  fact  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  estabtished,  Tesolve  one  or 
more  of  «uoh  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  daims  or  facts  to  the 
contrary;  resolution  ofthe  factual 
i88ue[8]  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  jequBsted. 

The  Qffioe  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requifements  of  section  8  of  Executive 
Order  1229L 

Pursuant  to  the  requirements  of  the 
Regulatory  flexibility  Act  (Pub.  L  96- 
354,  »4  Stat.  1164,  (5  U&C  601 -dU)).  the. 
Administrator  has  determined  that 
regulations  eslablishing  new  tolerances 


or  raisiiig  tolefanoe  4evels  er 
establialuq8<ea(emptions  from  toleranoe 
requireaaents  <do  not  -keve  «  etgntfioent 
ecoaoraic  liaqpeOt  on  <a  eubetantial 
number 'ofenall  entities.  A  cert^catwB 
statement  to  this  effect  was  publi^ied  ia 
the  Federal  Registaref  May  4, 16tl  (46 
FR  24950). 

Llst<or  8«b)o0ls  in  ttCFR  fart  vm 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pestiddes  and  pests.  Reporting  end 
recordkeepiqg  requirements. 

Dated:  January  16, 1991. 

DaugliB  0.00^4, 

Director,  Office  of  Pesticide  Programs. 

Therefore,^  Q=R  part  160  is  aawaded 
asfelhnvB: 

PART  1B0-4AIIENDED] 

1.  The  eothortty  citation  for  part  180 
continues  to  read  as  follows: 

Autiwttty:  21  U.S.C.  348a  and  371. 

2.  New  f  180.435  is  .added  to  read  as 
follows: 

S  180.435  IMtamOthrtn;  tOtaranes'for 


A  tolerance  is  established  for  residues 
of  the  insecticide  deltamethrin  [(1R3S)- 
3(2,2-dibromovinyl}-2,2- 
dimethylcydopropanecarboxylic  add 
(S)-alpha-cyano-3-phBnoxybEnzja  estei^ 
and  its  major  metabolite,  tranB- 
deltamethrin.  in  or  on  the  IdDowing  raw 
agricultural  -commodity: 


mHion 

TtmwtaM 

02 

|FK  Doc.  91-«117  Fiied^-ZO^ai:  6:45 
WLUMB  ooca  SMO  so  f 

am] 

40  CFR  Fart  185 

IFAP  9H5577/R1  too;  Fm.-3840-61 

PesticMa'Food  Addltlva  R^ajulatlon  tor 
Lambdacyhalothrin 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnowrWnal  rule. 

SSMMANV:  TUe  document  «steblishes 
tdeiaeoesfarthe  insecticide 
lambda(3Fhaledirin.  lla(S*)3a(Z)j.{±)- 
cyano(3-pheno)^yphBnyi)methyl  »-(2- 
chloFO-3,33-trtfluoro-l-prcpenyl)-Za- 
dimethylcydopropanecarljoxylate.  in  or 
on  foods  processed  in  food-handling 
establishaei^  where  the  insectidde  is 


FwfanJ  Ragbter  /  Vol.  58.  No.  35  /  Thursday.  February  21.  1991  /  Rules  and  Regulationa 


used  for  pest-control  purposes.  This 
regulation  to  establish  the  maximum 
permissible  level  for  residues  of  the 
insecticide  lambdacyhalothrin  in  or  on 
food  commodities  was  requested  by  ICI 
Americas,  Inc.  - 

OAin:  This  regulation  becomes 
effective  February  21. 1991. 
ADOWUMl.  Written  objections  and/or 
request  for  hearing,  identified  by  the 
document  control  number.  [FAP  9H5577/ 
RllOO].  may  be  submitted  to:  Hearing 
Clerk  (A-110),  Environmental  Protection 
Agency,  Rm.  3708, 401 M  St.  SW.. 
Washington.  DC  20460. 
TOR  mRTWR  iwromiaTiON  contact:  By 
mail:  George  LaRocca,  Product  Manager 
(PM)  15,  R^stration  Division  (H7505C), 
Env^nmental  Protection  Agency,  401 M 
St.  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm.  200, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202.  (703)-557-2400. 
wurmjomHTikKf  imtowutiow:  In  the 
Federal  Register  of  March  23, 1989  (54 
FR 12010),  EPA  issued  a  notice  which 
announced  that  ICI  Americas,  Inc., 
Agricultural  Products  Div.,  Concord  Pike 
and  New  Murphy  Rd.,  Wilmington,  DE 
19697,  had  filed  a  food  additive  petition 
(FAP  9H5577)  proposing  that  40  CFR 
185.1300  be  amended  by  establishing  a 
reg\ilation  to  permit  the  residues  of  die 
insecticide  Ila(S*).3a{Z)]-(±}-cyano(3- 
phenoxyphenyl)methyl  3-(2-chloro-3,3,3- 
trifluoro-l-propenyl)-2.2- 
dimethylcyclopropanecarboxylate  in  or 
on  food  commodities  exposed  to  the 
insecticide  during  treatment  of  food- 
handling  establishments  where  food  and 
food  products  are  held,  processed, 
prepared,  or  served  at  0.03  ppm. 

llie  food  additive  petition  was 
subsequently  amended  on  June  22. 1990, 
by  changing  the  proposed  tolerance  for 
lambdacyhalothrin  from  0.03  ppm  to  0.01 
ppm  in  or  on  food  commodities. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  tolerance 
include  the  following:  A  12-month  oral 
toxicity  study  in  dogs  with  a  no- 
observed-effect  level  (NOEL)  of  0.5  mg/ 
kg/day;  a  24-month  rat  and  mouse 
chronic  feeding/oncogenicity  study  with 
systemic  NOELs  of  2.5  mg/kg/day  and 
15  mg/kg/day  with  no  carcinogenic 
effects  observed  at  dose  levels  up  to  and 
including  12.5  mg/kg/day  and  75  mg/kg/ 
day,  the  highest  dose  levels  tested  for 
rats  and  mice,  respectively. 
Developmental  toxicity  studies  in  rats 
and  rabbits  were  both  negative  for 
developmental  toxicity  at  dose  levels  up 
to  and  including  15  mg/kg/day  for  rats 


and  30  mg/kg/day  for  rabbits,  the 
highest  dose  tested  for  rats  and  rabbits, 
respectively.  A  three-generation  rat 
reproduction  study  showed  maternal 
and  developmental  toxicity  NOELs  of  10 
ppm  (0.5  mg/kg/day)  and  a  lowest- 
observed-effect  level  (LOEL)  of  30  ppm 
(decreased  body  weight  gain).  The 
following  genotoxicity  tests  were 
negative:  a  gene  mutation  assay  (Ames), 
a  chromosomal  aberration  study  in 
rodents,  an  in  vitro  cytogenetics  assay, 
and  a  gene  mutation  study  in  lymphoma 
cells. 

The  acceptable  daily  intake  (ADI), 
based  on  a  NOEL  of  0.5  mg/kg/day  (10 
ppm)  for  a  three-generation  reproduction 
study  and  a  safety  factor  of  100,  is  0.0050 
mg/kg  body  weight  (bwt)  day.  The 
theoretical  maximum  residue 
contribution  (TMRC)  based  upon  the 
established  tolerances  is  0.000129  mg/ 
kg/  bwt/day.  The  proposed  use  in  food- 
handling  establishments  increases  the 
TMRC  to  0.000284  mg/kg/bwt/day, 
which  represents  approximately  5 
percent  of  the  ADL 

For  the  purpose  of  the  proposed 
application  to  food-handling 
establishments  the  nature  of  the  residue 
is  adequately  understood.  An  analytical 
method  (gas-liquid  chromatography  with 
an  electron-capture  detector)  is 
available  for  enforcement  The 
methodology  is  being  made  available  to 
anyone  who  is  interested  in  pesticide 
enforcement  when  requested  from:  By 
mail:  Information  Services  EIranch, 
Program  Management  and  Support 
Division  (H7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401 M  St.  SW..  Washington.  DC 
20460.  Office  location  and  telephone 
number  Rm.  246,  CM  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington.  VA  22202.  703- 
557-3282. 

The  scientific  data  reported  and  other 
relevant  material  have  been  evaluated, 
and  the  Agency  concludes  that  the 
pesticide  may  be  safely  used  in  the 
prescribed  manner  when  such  use  is  in 
accordance  with  the  label  and  labeling 
registered  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  as  amended  (88  Stat  751.  7  U.S.C. 
135(a)  et  seq.).  Accordingly,  the 
regulation  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  nvritten  objections 
and/or  a  request  for  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 


legally  sufficient  to  justify  the  relief 
sought 

li^e  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibilify  Act  (Pub.  L  98- 
354. 94  Stat  1184. 5  U.S.C  801-812).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations,  or  raising 
tolerance  levels  or  food  additive 
regulations,  or  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4, 1981  (48  FR  24950). 

List  of  Subjects  in  40  CFR  Part  185 

Adminisfrative  practice  and 
procedure.  Food  additives.  Reporting 
and  recordkeeping  requirements. 

Dated:  February  8, 1991. 

Susan  H.  Wayknd. 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  185  is  amended 
as  follows: 

PART  185-{AMENDE0] 

1.  The  authorify  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

2.  New  i  185.1310  is  added,  to  read  as 
follows: 

•185.1310  [1a<8«)>»a(Z)H±»«»*noO- 
ptienoxyplMiiyl)fncttiyl  S^2'<Moro*3A^ 
trHluoro>1-propenyl)-2,2- 

(a)  A  food  additive  tolerance  of  0.01 
part  per  million  is  established  for 
residues  of  die  insecticide  [la(S*),3a(Z)] 
-(±)-cyano(3-phenoxyphenyl)methyl  3- 
(2-cldoro-3,3,3-trifluoro-l-propenyl)':2.2- 
dimethylcyclopropanecarboxylate 
(lambdacyhalothrin]  as  follows: 

(1)  In  or  on  all  food  items  (other  than 
those  already  covered  by  a  higher 
tolerance  as  a  residt  of  use  on  growing 
crops)  in  food-handling  establishments 
where  food  products  are  held, 
processed,  or  prepared. 

(2)  Application  shall  be  limited  solely 
to  spot  and/or  crack  and  crevice 
treatment  with  a  spray  solution 
maximum  of  a  0.06-percent  active 
ingredient  by  weight  Food  must  be 
removed  or  covered  during  treatment. 
Spray  should  not  be  applied  direcUy  to 
surfaces  or  utensils  that  may  come  into 
contact  with  food.  Food-contact  surfaces 
and  equipment  should  be  thoroughly 
cleaned  with  an  effective  cleaning 
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compound  aod  vinsed  wiA  patabie 
water  before  oaing. 

(3)  For«pot1raBtmeiit,4<coBseibiw- 
pressoie  qirsQraballtv^HBd.  limit 
individaal  apot  InatmentB  to  -an  siea  no 
larger  than  20  percent  of  Iheaarface 
area.  Aaiy  individual  spot  treatment 
shall  not  eitoeed  2  square  leet 

(4)  Fotcxaxk  andxaeviae  treatment 
equipment  capable  of  delivering  a  pin- 
stream  of  spray  direcUy  into  the  cracks 
and  crevices  shaQbe  used. 

(5)  To  assure  safe  iise  of  the  additive, 
its  label  and  laljeliiig  shall  conf  onn  to 
that  registered  with  fbs  U.S. 
Environmental  Protection  Agency,  and  it 
shall  be  used  in  accordance  wifli  such 
label  and  labeling.  - 

{b)  [Reserved] 

[FRDoc  91-4118  Filed  2-20-01: 8:45  ami] 
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40  CFR  Part  ns 

[FAP  7H5S22/R1096;  FRL-3804-8] 

Pesticida  Food  Additive  Regulation  for 
Daltamethrtn 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARV:  This  document  establishes  a 
food  additive  regiilation  to  pemrft 
combined  residues  of  the  insecticide 
deltamethrin  and  its  major  metabolite, 
fra/?s-deltamethrin,  in  tomato  products 
(concentrated).  This  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  insecticide  in  tomato 
products  was  requested  by  Hoechst- 
Roussel  Agri-Vet  Co.,  acting  as 
Registered  U.S.  Agent  for  Roussel  Uclaf 
of  Paris,  France. 
DATES:  This  regulation  becomes 
effective  February  21, 1991. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  (FAP  7H5522/R1096],  may  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708, 401 M  St.,  SW.,  Washington,  DC 
20480. 

FOR  FURTHER  INI-CNIRiA  I  ION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  15.  {H7505C).  Regisfration 
Division,  Environmental  Protection 
Agency,  401 M  St,  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number  Rm.  204,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22262, 
(703)-557-2400. 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  inihe  Federal  Register  of 
December  30, 1987  (52  FR  WI711,  in 
which  it  was  announced  that  Hoechst- 
Roussel  Agri-Vet  Co.,  acting  as 


regiaieuBdtLS.  Agent  for  Aoussel  Uolaf 
of  Paris,  Pnmna,  'Rraitel2B2-'2l6  North, 
Somerville,  H]  «i87e,  bad  submttiad 
food  additim  petition  i(FAf!)  7HS5224e 
EPA  imder  aeotien  409-of  dw  Feimal 
Food,  Orug,  and  Cosmetic  Act 
proposing  ihat  21  CFR  part  193 
(redesiginiied  as -48 Ci^  part  186  in  the 
Federal  Register  of  ^une  29, 1988  (S3  FR 
24667)),  be  amended 'by  establishing  a 
regulation  permiHing  combined  lesidnes 
of  the  insecticide  deltamethrin  ((lA3^- 
3(2,2-dib«HnovinyD-2,2- 
dimediylcyolopropanecarboKylic  acid 
(S}-alpha-cyano-3-phenoxyben2yl  ester) 
and  its  major  metabolite,  tran»- 
deltamethrin,  in  tomato  products  at  IJ) 
pari  per  million  (ppm). 

EPA  received  oomments  fccm  the 
Florida  TomaU)  ^cchange  (the 
Exchange)  in  opposition  to  the  proposed 
food  additive  regulation.  The  Exchange 
requested  that  the  proposed  regulation 
be  withdrawn  or,  in  the  alternative,  that 
EPA  reopen  the  comment  period  to 
provide  the  Exchange  with  adchtional 
infcrmation  to  evaluate  the  proposal 
The  Exchange  raised  a  number  of  issues 
to  be  resolved. 

First  the  Exchange  stated  that  "the 
proposal  without  explanation  notes  the 
insectidde  'is  considered  useful  for  the 
purpose  of  which  the  tolerance  is 
sought'  and,  therefore,  the  Agency  has 
concluded  that  the  tolerance  for  tiie 
tomato  products  would  protect  the 
public  health." 

Second,  the  Exchange  stated  that  it  is 
unclear  whether  the  pesticide  can  be 
used  on  domestic  crops  and  whether 
other  products  are  available  (and 
approved)  to  address  the  same 
problem(s).  The  Exchange  requested 
that  ERA  consider  a  tolerance  for  the 
chemical  on  tomatoes  produced  in  the 
United  States.  The  Exchange  also  said 
that  it  did  not  understand  the  purpose 
for  which  the  insecticide  is  being 
considered. 

Third,  the  Exchange  asserted  that  EPA 
had  not  displayed  sensitivity  to  the 
potential  susceptibility  of  the  chemical 
"to  find  its  way  into  the  U.S.  food  supply 
by  other  means  such  as  by  being  eaten 
by  cattle  and  milk  cows." 

Fourth,  the  Exchange  contended  that 
the  insecticide  would  likely  "be  used  on 
fresh  tomatoes  and  otiier  similar 
commodities  imported  from  Mexico 
which  are  subject  to  the  same  pest 
problems  as  thoee  sold  for  processing," 
and  henoe  that  "such  an  application 
should  be  considered  before  approving 
this  proposal." 

Fifth,  ^die  Exchange  asserted  diat  die 
proposal  did  not  provide  e  basis  for 
EPA'soondlusion  that  residues  will  not 
be  found  in  animal  products  or  fresh 
tomatoes  coming  in  from  Mexico. 


Finally,  (the  EKchai^e  reguestsd  HuA 
EPA  provide  an  explanahania  the 
record  "as  to  the  faMais-fordeterminiag 
bow  this  pteduot  wvtU  he  i-efaUted -on 
imports, and  the  basis Iwoondiuding 
that  this  insecticide  will  not  enter  Ihe 
U.&  "iaad  aopply  on  firodacts  not 
approved." 

EPA  hplinves  that  adequate 
inf  ormatior  was  prosiiied  in  'die 
proposal  tn  allow  meaniagful  comment 
and  durt  a  reissuance  of  the  laoposal  is 
not  >varranted.  Fnrthennore,  SPA  finds 
no  basis  for  the  reqwest  of  the  £xdiange 
that  the  proposed  ngalation  be 
withdrawn. 

With  regard  to  die  first  concern  raised 
by  the  Exrfiange,  EPA^s  conclusion  flwt 
the  use  of  deltamethrin  will  be  safe 
under  the  conditions  of  use  in  die 
regulation  was  baseduna  consideration 
of  data  from  several  tojcicological 
studies.  These  studies  are  discussed  in 
die  proposed  rule  and  the  companion 
tolerance  for  tomatoes  published  in  the 
same  issue  of  the  Federal  Register.  0*A 
does  not  generally  require  specific  data 
on  the  efficaqr  or  usefulness  of  a 
pesticide  in  a  food  additive  petition; 
rather,  the  willingness  of  the  petitioner 
to  undertake  the  development 
registration,  and  marketing  costs  for  a 
pesticide  is  taken  as  evidence  of  the 
usefulness  of  the  product. 

Second,  the  Exchange  appears  to  be 
confused  about  the  statutory  authorities 
involved  in  pesticide  regulation.  EPA  is 
responsible  for  regulating  the  sale  and 
use  of  pesticide  products  under  the 
authority  of  the  federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
as  amended,  7  U.S.C.  136  et  seq.  For 
food-use  chemicals,  the  Agency  also 
regulates  pesticide  residues  on  food 
under  sections  408  and  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  21  U.S.C.  346a  and  34a  The 
food  additive  regulation  established  by 
this  document  provides  that  residues  of 
deltamethrin  and  its  major  metboUte, 
fro/7S-de!tamethrin,  may  be  present  on 
processed  tomato  products  up  to  a 
maximum  permissible  level;  a 
companion  rule  (see  PP  2E2663/R1095). 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  establishes  a  tolerance 
for  deltana^hrin  on  the  raw  agricultural 
commodity  tomatoes.  These  rules  are 
issued  pursuant  to  tiie  authority  Of  the 
FFDCA  and  do  rart  authorize  the  use  of 
the  subject  pesticide  in  the  United 
States.  Dehamethrin  ia  not  xegistered 
under i^lFBlA  for  use  on  tomatoa  or  any 
otiier  crop  and  hence  may  not  ije  sold 
and  distributed  in  the  United  States.  To 
date,  EPA  has  not  received  a  request  to 
register  deltamethrin  in  the  United 
States.  If  deltamethrin  were  to  be 
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registered  in  the  United  States  for  use  on 
tomatoes,  the  tolerance  established  for 
tomatoes  and  processed  tomato 
products  would  govern  the  lawfulness  of 
residues  of  the  chemical  resulting  from 
such  use. 

As  to  the  Exchange's  third  comment, 
regarding  possible  residues  of 
deltamethrin  appearing  in  the  U.S.  food 
supply  by  such  means  as  consumption 
by  livestock,  because  tomato  pomace,  a 
feed  item,  is  not  imported  from  Mexico, 
and  tomatoes  imported  from  Mexico  are 
not  processed  into  feed  items,  there  is 
no  reasonable  expectation  of  secondary 
residues  in  U.S.  livestock. 

EPA  is  aware  that  wet  tomato 
pomace,  as  well  as  other  commodities, 
are  fed  to  Mexican  cattle.  It  is  therefore 
possible  that  there  could  be  secondary 
residues  of  deltamethrin  in  any  cattle 
imported  into  the  United  States  from 
Mexico.  However,  only  a  small 
percentage  of  the  meat  consumed  by  the 
U.S.  population  is  derived  from  Mexico. 
According  to  foreign  agricultural  trade 
statistics,  in  1985,  for  example.  0.006 
percent  (2.7  million  pounds)  of  the  U.S. 
meat  supply  (including  beef,  lamb,  and 
pork]  came  from  Mexico.  Since  meat 
imports  from  Mexico  are  very  low  and 
because  milk,  butter,  cream,  or  cheese 
are  not  imported  into  the  United  States 
from  Mexico,  secondary  residues  in 
animal  products,  including  dairy 
products,  are  not  of  concern.  Currently, 
there  is  not  a  tolerance  for  deltamethrin 
residues  in  animal  products.  If  FDA 
were  to  find  deltamethrin  in  any 
imported  animal  products,  FDA  could 
refuse  entry  to  such  shipments. 

With  regard  to  the  fourth  concern 
expressed  by  the  Exchange,  i.e.,  that  a 
tolerance  on  fresh  tomatoes  should  be 
established  before  approving  the  food 
additive  regulation,  that  tolerance  is  in 
fact  being  established  by  a  regulation 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

The  fifth  comment  of  the  Exchange 
likewise  appeared  to  overlook  the  fact 
that  the  Agency  had  contemporaneously 
proposed  the  establishment  of  a  section 
408  tolerance  for  fresh  tomatoes.  The 
Agency's  conclusions  regarding  the 
subject  of  secondary  residues  have 
already  been  addressed. 

Finally,  in  response  to  the  last 
comment,  EPA  has  no  basis  for  beheving 
that  this  insecticide  will  enter  the  U.S. 
food  supply  on  food  commodities  for 
which  a  tolerance  has  not  been 
established.  The  Food  and  Drug 
Administration  is  charged  with  the 
enforcement  authority  for  the  tolerance 
rules  issued  by  EPA.  FDA  follows  a 
systematic  enforcement  approach  for 


imports  which  is  designed  to  assure  that 
the  U.S.  food  supply  is  protected  from 
violative  residues  on  imported 
commodities.  FDA's  analytical 
methodology  can  detect  residues  of 
deltamethrin  in  tomatoes  as  well  as  in 
other  agricultural  commodities. 
Therefore,  as  part  of  FDA's  routine 
monitoring  coverage  of  Mexican 
produce  imported  into  the  United  States, 
FDA  will  assure  that  the  residue  levels 
of  deltamethrin  in  tomatoes  treated  in 
Mexico  with  the  chemical  (and  in 
processed  tomato  products)  will  comply 
with  the  EPA  tolerances  and  that  other 
foods  for  which  no  tolerances  have  been 
established  do  not  contain  such 
residues.  If  FDA  were  to  find 
deltamethrin  residues  in  tomatoes  or 
tomato  products  that  exceeded  the 
allowable  tolerances,  or  were  to  detect 
the  chemical's  presence  in  other  foods 
for  which  there  are  no  tolerances,  FDA 
would  refuse  entry  to  such  shipments  of 
food. 

In  conclusion,  the  Agency  does  not 
believe  that  the  comments  submitted  by 
the  Florida  Tomato  Exchange  provide 
any  basis  for  withholding  the  issuance 
of  this  food  additive  regulation. 

There  were  no  requests  for  referral  to 
an  advisory  committee  received  in 
response  to  the  proposed  rule. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
under  the  conditions  of  use  in  the 
regulation,  the  use  of  deltamethrin  will 
be  safe.  Therefore,  the  food  additive 
regulation  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Cleric  at  the  address  given 
above.  The  objections  submitted  must 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested  and  the 
requestor's  contentions  on  each  Such 
issue.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact:  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 


requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  S  U.S,C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations,  or  raising 
tolerance  levels  or  food  additive 
regulations,  or  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  185 

Administrative  practice  and 
procedure.  Animal  feeds.  Pesticides  and 
pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  January  16, 1991. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  185  is  amended 
as  follows: 

PART  185-{AMENDED] 

1.  The  authorify  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

2.  By  adding  new  9  185.1580,  to  read 
as  follows: 

9185.1580    Deltamettirln. 

A  regulation  is  established  permitting 
residues  of  the  insecticide  deltamethrin 
((l«,3fl]-3(2,2-dibromovinyl)-2.2- 
dimethylcyclopropanecarboxylic  acid 
(5)-alpha-cyano-3-phenoxybenzyl  ester) 
and  its  major  metabolite,  trans- 
deltamethrin,  in  or  on  the  following  food 
commodity: 


Conwiodtty 


Paittpar 


Tomato  products  (concantrHod) . 


1.0 


[FR  Doc.  91-1116  Filed  2-20-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43CFRPart20 

Employee  Reaponeitrilitlee  and 
Conduct 

AQENCV.  United  States  Department  of 
the  Interior,  Secretary. 
action:  Notice  of  availabilify  of 
appendix  C. 

tUMMAllv:  This  notice  aimounces  the 
availability  of  appendix  C  to  43  CFR 
part  20.  This  appendix  lists  positions 
within  the  Department  of  the  Interior  for 
which  Confidential  Statements  of 
Employment  and  Financial  Interests 
(DI-212)  are  required  to  be  filed. 
Appendix  C  has  been  updated  as  of 
December  1, 1990  and  has  been  printed 
as  a  agency  document  This  appendix 
will  not  be  published  in  the  Federal 
Register  but  will  be  available  to  the 
public  upon  request. 
EFFECTIVE  DATE:  December  1, 1990. 
ADDRESSES:  Copies  of  appendix  C  may 
be  obtained  from  the  Depufy  Ethics 
Counselor  for  each  bureau  or  office 
within  the  Department  of  the  Interior. 
You  may  address  your  requests  to  the 
Depufy  Ethics  Counselor,  (also  insert  the 
name  of  the  specific  bureau  or  office), 
1849  C  Streets,  NW..  Washington.  DC 
20240. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gabriel ).  Paone  or  Mr.  Mason  Tsai, 
Departmental  Ethics  and  Audit  Liaison 
Staff,  U.S.  Department  of  the  Interior, 
Washington.  DC  20240,  telephone 
number  (202)  208-59ia 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Interior  has  received 
approval  from  the  U.S.  Office  of 
Government  Ethics  to  publish  appendix 
C  to  43  CFR  part  20  as  an  agency 
dociunent  The  availabilify  of  this 
document  is  hereby  announced  in  the 
Federal  Register.  The  initial  notice  of 
this  annual  process  was  provided  with 
the  publication  of  43  CFR  part  20  as  a 
proposed  rule  on  October  6, 1980  (45  FR 
66370).  This  arrangement  meets 
administrative  requirements  which 
effect  only  Department  of  the  Interior 
employees  and  at  the  same  time  defrays 
the  cost  of  publishing  the  appendix  C 
listing  in  the  Federal  Register. 

Appendix  C  lists  Department  of  the 
Interior  positions,  in  addition  to  GS  (or 
GM)-15's  for  which  a  Confidential 
Statement  of  Employment  and  Financial 
Interests  (Form  DI-212)  is  required  to  be 
filed  by  43  CFR  20.735-30.  Positions 
identified  in  appendix  C  are  effective  for 
the  February  1, 1991  filing  deadline.  The 
appendix  C  listings  of  positions  have 


been  approved  by  die  U.S.  Office  of 
Government  Ethics. 

list  of  Subjects  In  43  CFR  Part  20 

Conflicts  of  interest.  Government 
employees. 

AutfaoritieK  Appendix  C  to  part  20  of  tide 
43  of  the  Code  of  Federal  RegulatioDS  is 
published  under  Executive  Otder  12731, 30  FR 
6459.  3  CFR  1964-65  Comp.,  as  amended  (18 
U.S.C  201  Note);  5  CFR  735.104;  and  5  U.S.C 
301. 

Each  appendix  C  listing  positions  was 
compiled  by  its  respective  bureau  and 
office  ethics  counselor.  Consolidation  of 
biu^au  and  office  listings  into  one 
appendix  C  document  was  done  by  the 
Departmental  Ethics  and  Audit  Liaison 
Staff. 

Dated:  February  5, 1991. 
Chailea  E.  Kay, 

Designated  Agency  Ethics  Official  and 
Principal  Deputy  Assistant  Secretary — 
Policy.  Management  and  Budget 
[FR  Doc  01-4126  Filed  2-20-01;  6:45  am] 

HLLMQ  COOC  411S-10-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  90 

[GEN  Docket  Na  88-566;  FCC  90-423] 

Communications  Equipment;  Radio 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  By  tills  action,  the 
Commission  clarifies  certain  aspects  of 
its  Report  and  Order  in  this  proceeding 
54  43293,  October  24, 1989  in  response  to 
two  petitions  for  reconsideration  and 
clarification.  The  Conunission  declines 
to  develop  or  adopt  compatibilify  and 
protocol  standards  at  th^  time.  Further, 
it  concludes  that  tracking  of  suspected 
stolen  vehicles  prior  to  the  filing  of  the 
stolen  vehicle  report  is  not  general 
purpose  vehicle  tracking  or  monitoring 
and,  therefore,  is  permitted. 
Additionally,  the  Commission  prohibits 
mobile  transmitters  installed  in  vehicles 
from  automatically  activating  outside 
their  jurisdiction  as  part  of  anti-jamming 
features: 

EFFECnvE  date:  March  25, 1991. 
addresses:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Tom  Mooring,  Frequency  Allocations 
Branch,  Office  of  Engineering  and 
Technology,  (202)  653-8114. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
'  Memorandum  Opinion  and  Order 


ad(^ted  December  20, 1990,  and 
released  February  4, 1991.  The  full  text 
of  Commission  decisions  are  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Dockets  Branch  (room  239),  1919  M 
Street  NW.,  Washington.  DC  The 
complete  text  of  tills  dedsion  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  1114  Twenfy  Fust  Street  NW., 
Washington  20037  (202)  452-1422. 

Summaiy  of  Memorandum  Opinioo  and 
Order 

1.  In  October  1989,  the  Commission 
adopted  a  Report  and  Order  that 
modified  the  Table  of  Allocations  to 
include  the  frequency  173.075  MHz  for 
stolen  vehicle  recovery  systems  (SVRSs) 
and  established  SVRS  service  rules. 
These  rules  provide  that  SVRSs  are 
limited  to  recovering  stolen  vehicles  and 
are  not  authorized  for  general  purpose 
vehicle  tracking  or  monitoring.  In  that 
order,  the  Commission  declined  to 
establish  such  technical  standards  as 
vehicle  identification  numbering 
techniques,  vehicle  target  transmitter/ 
receiver  compatibilify,  uniform 
protocols,  compatible  manufacturing 
standards,  and  operational 
specifications.  In  declining  to  estabUsh 
standards,  the  Commission  expressed 
concern  that  the  process  would 
signlficantiy  delay  the  Introduction  of 
this  new  service. 

2.  Seeking  reconsideration  and 

clarification.  Vehicle  Security 

Electronics,  Inc.  (VSE)  and  METS,  Ina 
(NffiTS)  asked  the  Commission  to 
reconsider  its  decision  with  respect  to 
mandatory  compatibilify  and  protocol 
standards.  The  petitioners  contended 
that  without  such  standards  the  Lo-]ack 
Corporation  (Lo-Jack),  which  initially 
petitioned  the  Commission  for  this 
service,  would  have  a  monopoly.  In 
addition.  METS  sought  clarification  of 
the  legalify  of  a  feature  in  its  proposed 
SVRS  that  enables  its  system  to  track  a 
subscriber's  vehicle  seconds  after  an 
unauthorized  entry.  Also,  VSE  requested 
that  the  Commission  prohibit  an  anti- 
jamming feature  of  the  Lo-Jack  system, 
contending  that  it  will  cause  substantial 
interference  to  other  systems  in 
neighboring  communities.  Lo-Jack  filed 
an  opposition  to  the  petitions  for 
reconsideration. 

3.  The  Commission  finds  that 
mandated  compatibilify  and  protocol 
standards  are  uimecessary  and  that  any 
necessary  coordination  between 
adjacent  licensees  operating  different 
SVRSs  could  be  effected  by  informal 
agreements.  Hie  Cominission  continues 
to  believe  that  implementation  of  this 


Fad— I  Rtgtotf  /  Vol.  56.  No.  35  /  Thursday.  Febroary  21.  1991  /  Rules  and  RegulatioM 


service  would  be  greatly  ddayed  if  it 
were  to  mandate  mch  standards  and 
that  any  standards  established  st  this 
time  will  limit  future  technological 
advancemants.  Farther,  the  licensees  of 
operating  SVRSs  may  be  forced  to 
modify  their  s]rstems  at  considerable 
expense.  However,  if  experience  shows 
that  standards  are  necessary,  the 
Commission  reserves  the  right  to  impose 
them  at  some  future  time. 

4.  The  Commission  also  finds  that  no 
evidttica  exists  to  demonstrste  that  Lo- 
Jack  is  establishing  a  monopoly  in  this 
service  because  of  a  lack  of  standards. 
The  SVRS  rales  expressly  provide  that 
multiple  systems  may  be  established  in 
any  j^ven  area,  and  the  petitioners  have 
not  demonstrated  that  local  law 
enforcement  ofBcials  are  unwilling  to 
consider  systems  other  than  Lo-Jack's  or 
even  multiple  systems  in  the  same  area. 

5.  The  Commission  further  finds  that 
tracking  of  a  suspected  stolen  vehicle 
prior  to  the  filing  of  the  stolen  vehicle 
report  is  pennittad.  While  the  rales 
prohibit  SVRSs  from  general  tracking 
and  monitoring,  die  Commission  does 
not  consider  systems  activated  when  a 
theft  has  likely  occurred  to  be  general 
tracking. 

0.  Fhially,  the  Commission  "finds  that 
mobile  transmitters  should  not  be 
automatically  activated  outside  of  their 
jurisdiction  as  part  of  an  anti-Jamming 
feature.  The  Commission  believes  that 
the  limited  benefits  of  Lo-Iack's  anti- 
jamming feature  are  for  outweighed  by 
the  interference  it  might  cause. 

Ordariag  dansa 

7.  Accordingly.  It  is  ordered  That, 
pursuant  to  authority  of  sections  4(il. 
301,  and  a03(r)  of  the  Communications 
Act  of  1934,  as  amended.  47  U.S.C 
154(i).  301.  and  a03(r).  the  petitions  for 
reconsideration  and  clarification  filed 
by  METS.  Inc.  and  Vehicle  Security 
Electronics,  Inc.  are  granted  to  the 
extent  indicated  herein,  and  otherwise 
An  denied  It  it  further  ordered  That 
this  proceeding  is  terminated 

ListofSubiecta 

47CFRPart2 

Communicationa  cquipmanL 
47CFRPartgo 

Radio. 

Fcdertl  Comraunicatioiis  Commission. 
Doona  R.  Sasicy, 
Secretary. 
[FR  Doc  n-tOtt  Filed  a-ao-ai;  »45  an] 


DEPARmEHT  OF  COMMERCE 

National  Ocaanie  and  Atmoaptiaric 
Administration 

50  CFR  Pan  672 
[Docfcat  Noi  M11M-Mt41 

Qrotmdflah  Of  tha  QuN  Of  Alaaha 

AQgNCY.  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  closure  to  directed 
fishing  in  the  Gulf  of  Alaska;  request  for 
comments. 

SUMMAllv:  The  Director,  Alaska  Region. 
NMFS  (Regional  Director),  is 
establishing  a  directed  fishing 
allowance  for  pollock  in  the  combined 
Western  and  Central  Regulatory  Areas 
of  the  Gulf  of  Alaska  and,  because  that 
allowance  has  been  taken,  is  prohibiting 
further  directed  fishing  for  pollock  by 
vessels  fishing  in  that  area.  This  action 
is  necessary  to  prevent  the  interim  total 
allowable  catch  (TAC)  for  pollock  in  the 
combined  Westera  and  Central 
Regulatory  Areas  from  being  exceeded 
before  the  end  of  the  fishing  year.  The 
intent  of  this  action  is  to  promote 
optimum  use  of  groundfish  while 
conserving  pollock  stocks. 
DATES:  Effective:  12  noon,  Alaska  local 
time  (A.l.t.),  February  15, 1991,  for  the 
remainder  of  the  fishing  year,  unless 
superseded.  Comments  are  invited  for  15 
days  following  the  effective  date  of  this 
notice. 

ADOficsaes:  Comments  should  be 
mailed  to  Dale  R.  Evans,  Chief,  Fisheries 
Management  Division,  National  Marine 
Fisheries  Service,  P.O.  Box  21668, 
Juneau,  Alaska  99802-1668,  or  be 
delivered  to  9100  Mendenhall  Mall 
Road,  Federal  Building  Annex,  Suite  6, 
Juneau,  Alaska. 
FOR  FUlTTNBIt  WFOftMATION  CONTACT: 

Patsy  A.  Bearden.  Resource 
Management  Speciatist  NMFS.  907-568- 
722a 

SUPm^MENTARV  mFORMATION:  The 

Fishery  Management  Plan  for  the  Gulf  of 
Alaska  Groundfish  Fishery  (FMP] 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act.  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  and  was 
implemented  by  regulations  appearing 
at  50  CFR  811 J2  and  parts  820  and  872. 

Under  {  672.20(c)(2),  if  the  Regional 
Director  determines  diat  the  amount  of  a 
target  species  or  "other  qMcies" 
category  apportioned  to  s  fishery,  or 
with  respect  to  pollock,  to  a  quarterly 
allowance,  is  likely  to  be  readied,  the 


Regional  Director  may  establish  a 
directed  fishing  allowance  for  that' 
species  or  species  group.  The  amount  of 
a  species  or  species  group  apportioned 
to  a  fishery  is  TAC,  as  defined  in 
S  672.20(c)(1).  In  establishing  a  directed 
fishing  allowance,  the  Regional  Director 
shall  consider  the  amount  of  that 
species  or  species  group  that  will  be 
taken  as  inddental  catch  in  directed 
fishing  for  other  species  hi  the  same 
regulatory  area  or  district.  If  the 
Regional  Director  establishes  a  directed 
fishing  allowance  and  that  allowance  is 
or  will  be  reached,  he  will  prohibit 
directed  fishing  for  that  species  or 
species  group  in  the  specified  regulatory 
area  or  district 

The  Regional  Director  has  determined 
that  the  interim  TAC  (see  55  FR  47887; 
November  18, 1990)  will  soon  be  reached 
and  that  the  remaining  interim  amounts 
of  pollock  in  the  Western  and  Central 
Regulatory  Areas  will  be  necessary  as 
bycatch  to  support  remaining  groundfish 
fisheries  in  those  regulatory  areas.  The 
Regional  Director  establishes  a  directed 
fishing  allowance  of  16,500  metric  tons 
(mt)  for  the  combined  Western  and 
Central  Regulatory  Areas  and  prohibits 
directed  fishing  for  pollock  in  diese 
areas,  effective  12  noon,  AJ.t..  February 
15.199a 

After  the  closure  of  directed  fishing 
for  pollock  in  the  Western  and  Cedtral 
Areas,  in  accordance  with  §  672.20(g)(3), 
amounts  of  pollock  retained  on  board 
vessels  in  the  Western  and  Central 
Regulatory  Areas  at  any  time  during  a 
trip  must  be  less  than  20  percent  of  the 
amount  of  all  other  fish  species  retained 
at  the  same  time  by  the  vessel  during 
the  same  trip. 

When  the  Secretary  implements  a 
final  pollock  TAC  for  1991,  directed 
fishing  for  pollock  in  the  combined 
Western  and  Central  Regulatory  areas 
could  resume  if  the  first  quarter 
allowance  of  the  final  TAC  is  greater 
than  the  interim  TAC.  If  the  first  quarter 
allowance  of  the  final  TAC  is  equal  to 
the  interim  TAC,  the  fishery  will  reopen 
on  April  1, 1991,  when  a  second  quarter 
pollock  allowance  would  become 
available.  Directed  fishing  in  the 
Shelikof  Strait  District  also  would  be 
allowed  at  that  time. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  in  compliance  with 
Executive  Order  12291. 

Immediate  effectiveness  of  this  notice 
is  necessary  to  prevent  excessive 
wastage  of  groundfish  that  will  occur  if 
the  TAC  is  exceeded  and  retention  of 
pollock  is  prohibited.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
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finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
comment  on  this  notice  or  to  delay  its 
effective  date.  However,  interested 
persons  are  invited  to  submit  comments 
in  writing  to  the  address  above  for  15 
days  after  the  effective  date  of  this 
notice. 

List  of  Subjects  In  50  CFR  Part  872 

Fish,  Fisheries,  reporting  and 
recordkeeping  requirements. 

Authority:  10  U.S.C  1801  et  seq. 
Datedi  Febniary  15, 1991. 
Rldiaid  R  Schaefar 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc  91-4098  Filed  2-15-91;  1:59  pm] 
SNJJNQ  CODS  SSKMI-H 

50  CFR  Part  675 
[Docfcat  Na  961199-1021] 

Qroundflah  of  the  Bering  Sea  and 
Aleutian  Islands 

AQCNCV:  National  Marine  Hsheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

SUMMARY:  The  Director,  Alaska  Region. 
NMFS  (Regional  Director)  has 
determined  that  200,000  metric  tons  of 
pollock  will  be  caught  in  the  Bogoslof 
District  in  the  Bering  Sea  subarea  by  the 
effective  date  of  this  closure.  The 
Secretary  of  Commerce  (Secretary)  is 
prohibiting  further  directed  fishing  for 


pollock  in  the  Bogoslof  District  of  the 
Bering  Sea  subarea  bom.  noon,  Alaska 
local  time  (A.Lt),  Febraary  17, 1991, 
through  noon.  AJ.L,  April  15, 1991.  This 
action  is  necessary  to  prevent  exceeding 
200,000  metric  tons  of  pollock  catch  in 
the  Bogoslof  District  of  the  Bering  Sea 
subarea.  The  intent  of  this  action  is  to 
ensure  optimum  use  of  Bering  Sea 
groimdfish  while  conserving  Bogoslof 
District  poUock. 

dates:  Noon.  AJ.t.  February  17, 1991, 
through  noon,  A.l.t,  April  15, 1991. 
Fon  furtmer  information  contact: 
Andrew  N.  Smoker,  Resource 
Management  Specialist  NMFS,  907-588- 
722a 

StJFPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the  Bering 
Sea/Aleutian  Islands  Groundfish  (F^fP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  within  the 
Bering  Sea  and  Aleutian  Islands 
management  area  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  The  FMP  was  prepared  by  &e 
North  Pacific  Fishery  Management 
Council  and  is  implemented  by 
regulations  appearing  at  50  CFR  620  and 
part  675. 

Regulations  hnplementing  the  FMP 
provide  that  one-fourth  of  ti^e 
preliminary  groundfish  specifications 
and  one-fourth  of  the  preliminary 
haUbut  prohibited  species  catch 
amounts  will  be  avttilable  on  January  1 
of  the  new  fishing  year  on  an  interim 
basis  until  superseded  (50  CFR 
875.20(a)(7)(i)).  The  1991  interim 
specification  for  pollock  in  the  Bering 
Siea  subarea  is  272,000  metric  tons  (mt). 


Amendment  14  to  the  FMP  also 
apportioned  Bering  Sea  pollock  to  roe 
and  non-roe  seasons.  A  subsequent 
emeigency  interim  rule  (effective 
February  6, 1991;  filed  for  public 
inspection  at  the  Office  of  the  Federal 
Register  on  Febraary  6, 1991) 
established  the  Bogoslof  District  in  the 
Bering  Sea  subarea  and  provided  that 
when  the  Regional  Director  determines 
that  200,000  mt  of  pollock  have  been 
caught  in  the  Bogoslof  District  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  prohibiting  directed 
fishing  for  pollock  in  the  Bogoslof 
District  until  noon,  A.l.t,  April  15, 1991. 
The  Regional  Director  has  determined 
that  the  catch  of  pollock  in  the  Bogoslof 
District  will  reach  200,000  mt  by 
Febraary  17, 1991,  and  is  therefore 
prohibiting  further  directed  fishing  for 
pollock  in  that  district  until  noon,  Alt., 
April  15, 1991. 

Classification 

This  action  is  taken  under  S  675.20  and 
is  in  compliance  with  Executive  Order 
12291. 

list  of  Subjects  b  SO  CFR  Part  675. 

Fish,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Audiority:  18  U.S.C  1801  et  seq. 
Dated:  February  14, 1991. 
Richanl  H.  Schaef er, 

Director  of  Office  of  Fisheries,  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc  91-4099  FUed  2-15-91;  1:50  pm) 
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DEPARmENT  OF  AGRICULTURE 

Agrfcultur*!  StabOfatlon  and 
ConMTvation  S«rvlc« 

7CFRPart777 

ni^^^K^^m  B^n^^i^M^  ^taMkd^pA^  *  —  4^^M 

wiMsivr  rwyfnwni  riv^unt  nir  iww 
Crop* 

AOmCY:  Agricultural  Stabilization  and 
Conaervation.  USDA. 
ACnoMc  Propoaed  role. 

summary:  Public  Law  101-302,  the  Dire 
F    ergency  Sapplenwntal 
A,    xipriations  Act  for  FY  1990  (the  1990 
Act),  provides  assistance  to  eligible 
producers  for  losses  of  1990  crop 
production  of  peanuts,  soybeans,  sugar 
beets,  and  sugarcane  damaged  by  a 
natural  disaster  in  1989.  Generally,  to  be 
eligible  to  receive  a  payment,  a  producer 
must  have  suffered  a  loas  of  production 
of  at  least  40  percent  for  such  crop.  This 
proposed  rule  sets  forth  at  7  CFR  part 
777  the  regtilations  which  are  necessary 
to  establish  the  criteria  to  be  used  in 
making  asssitance  available  to  eligible 
producers. 

DATES:  Comments  must  be  received  on 
or  before  March  25. 1991. 
AOOntSStS:  Submit  comments  to 
Director,  Cotton,  Grain,  and  Rice  Price 
Support  Division.  Agricultural 
Stabilization  and  Conservation  Service, 
United  States  Department  of 
Agriculture,  P.O.  Box  2415,  Washington. 
DC.  Telephone:  (202)  447-7641. 
FOR  FURTHER  MFORMATIOM  CONTACT: 

Charles  M.  Cox,  Jr.,  Program  Specialist. 
Cotton,  Grain,  and  Rice  Price  Support 
Division  (CGRD),  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS).  United  States  Department  of 
Agriculture  (USDA),  P.O.  Box  2415. 
Washington  DC  Telephone  (202)  382- 
8757. 

SUFFUMBNTARV  WWORMATIOM.  This 
proposed  rule  has  been  reviewed  under 
USDA  procediuvs  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 
regulation  No.  1512-1  and  has  been 


classified  as  "non-mafor"  since  the 
program  will  have  an  annual  effect  on 
the  economy  of  less  than  $100  million.  A 
final  regulatory  impact  analysis  was 
deemed  to  be  unnecessary  because  the 
cost  of  the  program  is  less  than  $100 
million. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
the  Commodity  Credit  Corporation 
(CCQ  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  tfie  law  to  publiah 
a  notice  of  propoaed  rulemaking  with 
respect  to  die  nibject  matter  of  diis  rule. 

An  Envinnimental  Evaluation  with 
respect  to  the  Disaster  Pasmaent  Program 
has  been  completed.  It  has  been 
detomined  diat  this  action  is  not 
expected  to  have  a  rignificant  impact  on 
the  quality  of  the  human  environment  In 
addition,  it  has  been  determined  that 
this  action  will  not  adversely  affect 
environmental  factors  such  as  wildlife 
habitat  water  quality,  air  quality,  and 
land  use  and  appearance.  Accordingly, 
neither  an  Environmental  Assessment 
nor  an  Environmental  Impact  Statement 
is  needed. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  notice 
applies  are:  HUe— Conmiodity  Loans 
and  Purchases;  Number  10X151,  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

Background 

The  1990  Act  provides  $11  million  for 
the  making  of  disaster  payments,  as 
provided  in  section  201(k)  of  the 
Agricultural  Act  of  1949,  as  amended 
(the  1949  Act)  for  production  losses  to 
producers  of  1990  crops  of  peanuts, 
soybeans,  sugar  beets,  and  sugar  cane 
which  were  affected  by  a  natural 
disaster  in  1989.  To  receive  such  a 
payment  the  loss  of  production  of  a 
crop  must  be  greater  than  40  percent  of 
the  farm's  expected  production.  With 
respect  to  sugarcane,  such  losses  shall 
be  made  on  a  recoverable  sugar  basis. 

The  1949  Act  establishes  the  basic 
payment  rate  which  will  be  used  in 
making  disaster  payments.  The  actual 
payment  rates  will  be  50  percent  of  the 


1990  support  price  for  sugarcane  and 
total  payments  for  all  producers  are 
limited  to  $11,000,000. 

GeneraOy.  the  proposed  role  provides 
that  the  farm  yield  shall  be  determined 
by  the  producer  using  a  3  year  average 
of  sugar  actually  produced  on  the  farm 
per  acre  for  the  years  1987, 1988  and 
1989  or  using  the  NASS  data  for  5  years 
dropping  the  highest  and  the  lowest 

I^Dducers  who  obtained  crop 
insurance  for  the  1990  crop  of  a 
commodity,  under  the  Federal  Crop 
Insurance  Act  (as  amended),  will  have 
their  disaster  payment  reduced  by  .the 
amount  which  the  sum  of  the  net  crop 
insurance  benefits  (gross  indemnity  less 
premium  paid]  and  the  computed 
disaster  payment  exceeds  the  disastn 
payment  acreage  times  the  disaster 
yield  timet  the  basic  pajrment  rate  for 
the  commodity.  In  addition,  in  the  event 
the  total  claims  submitted  exceed  $11 
million,  all  claims  will  be  reduced 
proportionately. 

ListofSub}Mta 

Disaster  Payment  1990  Crops. 

PtopoaadRule 

Accordingly,  7  CFR  part  777  is  added 
to  read  as  follows: 

PART  777— DISASTER  PAYMENT 
PROGRAM  FOR  1990  CROP  OF 
SUGARCANE,  SUGAR  BEETS, 
SOYBEANS  AND  PEANUTS 

777.1  General  statement 

777.2  Administration. 

777.3  Definitions. 

777.4  Availability  of  disaster  payments. 

777.5  Disaster  benefits. 

777.6  Filing  application  for  payment 

777.7  Report  of  acreage,  production 
disposition,  and  indemnity  payments. 

777.8  Availability  of  funds. 

777.9  Misrepresentation,  scheme  and 
device,  and  fraud. 

777.10  Refunds  to  CCXl 

777.11  Cumulative  liability. 

777.12  Appeals. 

777.13  Liens. 

777.14  Other  regulations. 

777.15  OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act 

Authority:  7  U.S.C  1446. 


§777.1 

This  part  implements  a  Disaster 
Payment  Program  for  the  1990  crop  year 
as  provided  by  the  Dire  Emergency 
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Supplemeata)  Affgopriatkais  Act  for 
Fiscal  Year  1990.  The  purpose  of  the 
program  is  to  make  disaster  p83fments  to 
eligible  producers  of  sugarcane,  sugar 
beets,  peanuts  and  soybeans  who  have 
suffered  a  V^loss  production  of  their 
1990  crop  as  the  residt  of  a  natural 
disaster  fai  1989. 

i  777.2    Administration. 

(a)  The  program  will  be  administered 
under  the  general  supervision  of  the 
Administrator,  Agricultural, 
Stabilization,  And  Conservaftion  Service 
(ASCS).  and  shall  be  carried  out  in.  the 
field  by  State  and  county  Agricultural 
Stabilization  and  Conservation  (ASC] 
committees. 

(b)  State  and  county  ASC  committees 
and  representatives  and  employees 
thereof  do  not  have  the  authority  to 
modify  or  waive  any  of  the  provisions  of 
this  part  as  amended  or  supplemented. 

(c)  The  State  ASC  commiUes  shall 
take  any  action  required  by  this  part 
which  has  not  been  taken  by  a  cotmty 
ASC  committee.  The  State  ASC 
committee  shall  also:  (1)  Correct  or 
require  a  county  ASC  committee  to 
correct  any  action  taken  by  such  county 
ASC  committee  which  is  not  in 
accordance  with  this  part  or 

(2)  Require  a  county  ASC  committee 
to  withhold  taking  any  action  which  is 
not  in  accordance  with  this  part 

(d)  ASCS  shall  determine  aO  yields 
and  prkes  undsr^ns  part  and  may 
utilize  any  agency  of  die  Department  of 
Agriculture  in  making  socfa 
determiaatiaos.  To  the  extent 
practicable,  ASCS  will  use  data 
provided  by  the  National  Agricultural 
Statistical  Sernce  (NASS).  Any 
reference  in  this  Part  to  NASS  shall  not 
restrict  ASCS  from  using  data  from 
other  sources. 

(e)  No  delegation  herein  to  a  State  or 
county  ASC  committee  shall  preclude 
the  Administrator,  ASCS,  or  a  designee, 
from  determining  any  questi(Ni  arising 
imder  the  program  oc  bom  reversing  or 
modifying  any  detenninatioa  made  by  a 
State  or  county  ASC  committee. 

1 777.t   PeHiiWMia. 

In  determining  the  meanings  of  the 
provisions  of  tfiis  part  miless  the 
:  context  hHficates  otherwise,  words 
imparting  the  stnguhr  include  and  apply 
to  seneial  persons  or  tfiings,  words 
imparting  die  plural  include  die  singular, 
words  impart&ig  the  masculine  gender 
include  the  feniiniue  as  weB,  and  words 
used  hi  the  preaettt  tense  include  the 
past  and  future  aa  well  as  the  present 
The  following  terms  shafl  hare  the 
following  meaniBge  and  all  otfier  words 
and  phrases  shall  have  the  meanings 
assigned  to  fttaa  i»  fte  regulations 


governing  the  recotisititutRm  of  farms  in 
part  719  of  tfiia  title 

Actual  praductian  means  the  quantity 
ai  seiyfoeans  and  peenats  actnaliy 
hanrcsted  and  in  the  case  of  sogar  beets 
and  sugmrane  the  quantity  of  aagir 
produced  fraai  audt  crop,  or  whidi  coald 
bare  been  hasvected  or  prodnoed  as 
determined  by  the  county  ASC 
coBBBittee  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator,  State  and  Coimty 
Operations  (Deputy  Adndnistretor], 
(ASCS).  Sodt  quantity  inchtdes  all 
harvested  acreages  hrduding  sugarcane 
harrested  for  seed.  Produeera  wiB  have 
the  option  of  usnig  either  the  average  of 
(1)  3  previous  yeara  of  actual  production 
or  (2)  the  program  payment  yidd 
established  by  ASCS. 

Disaster  payment  yield  meaita,  as 
selected  by  a  producer,  the  average  of 
actual  yields  for  the  years  1987  throu^ 
1989  determined  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator  or  the  county  average 
yield  for  the  crop,  established  by  ASCS. 
Such  county  average  yield  shall  be  the 
average  of  the  county  average  yields  for 
the  years  1985  throu^  1980  a» 
determined  by  NASS,  excluding  the  year 
in  which  the  yield  was  the  hi^est  and 
the  year  in  wUch  the  yield  was  the 
lowest 

Eligible  crop  means  the  1990  crop  of 
sugarcaae,  sugarbeets.  soybeans  and 
peanuts. 

Eligible  disaster  means  damaged  by  a 
December  1969  &ost  or  freeze. 

Eligible  producer  means,  with  respect 
to  an  eligible  crop,  for  whidi  an 
application  for  disaster  payment  has 
been  made  imder  this  part  a  person 
who  as  owner,  landlond,  tenant  or 
sharecropper  is  entitled  to  share  in  such 
crops,  or  die  proceeds  therefrom, 
available  for  marketing  from  the  farm  or 
would  have  been  if  such  crop  had  been 
produced  Such  person  must  also  be  the 
producer  who  is  on  the  farm  at  the  time 
of  the  1989  freeze  and  who  also 
harvested  the  1990  crop. 

Expected  production  means  die 
disaster  yield  times  the  sum  of  the  1990 
planted  acreage  of  the  crop  and  the  1990 
prevented  planted  acreage  of  the  crop. 


S777.4    AaaHaWMyoft 

Disaster  payaxnts  wiU  be  mads 
available  to  eligible  producers  of  the 
1990  crop  of  an  eligible  crop  who 
suffered  losses  bemuse  of  the 
occurrence  of  natural  disaster  in  1989. 

S  777.5    Disaster  benefits. 

(a)  Disaster  payments  for  low  yield 
losses  on  1990  crop  of  an  eligibre  crop 
are  authorized  to  be  made  to  producers 
who  file  a  CCC-441SU,  Appiicatton  for 


1990  Disaster  Benefits,  i^  (If  The  farm 
operator  srtnatts  aa  Apyfcstina  for 
Disasta  Credit  (Fobb  ASCS-«n).  in 
accordaace  with  instructions  issued  by 
the  Deputy  Administrator 

(2)  The  farm  operator  submits  a  report 
of  production  and  disposition  (Form 
ASCS-658)  in  accordance  with  S  777.7; 
and 

(J)  TTie  county  ASC  commfttee 
deterraineetbat  because  of  an  efigifde 
disaster  comution,  piuuucers  on  a  rann 
were  ri)le  to  heveef  Fess  dian  00 
percent  of  die  expected  production  of  an 
eligible  crop  in  1990. 

(b)  Eadt  eligible  prodncer's  share  of  a 
disaster  pajment  shaH  be  based  on  the 
eligible  producer's  share  of  die  crop  or 
the  proceeds  therefrom  or,  if  no  crop 
was  prodoced,  the  share  which  the 
eligible  prodHcer  would  have  othenvise 
received  if  the  crop  had  been  produced. 

9  777.6    FiOns  aDpileatioii  for  psymsnt 

(a)  Applications  for  puynieui  for  either 
program  ^laB  be  filed  by  the  applicant 
with  die  ooRBity  ASCS  office  serving  the 
comity  ^lere  the  prodiHicr's  farm  is 
located  for  admiiristrative  ptsposes. 

(b)  An  ai^lication  for  pajnraent  ^ull 
be  filed  as  soon  as  practicabte  after  the 
producer's  eligibility  has  been 
established  ia  accordance  with 

S  777.5(a).  Applications  for  payment 
must  be  filed  no  later  than  May  1, 1991. 


9777.7    Report  Of  scrasQa.  production 
disposition;  snd  mdsmnity  payments. 

(a)  Eli^ble  producers  sbaB.  report  in 
accordance  with  instructions  issued  by 
the  Deputy  Admioistratas,  the  acreage, 
production,  and  disposition  oi  all 
eligible  crops  produced  in  1900  on  an 
acreage  for  which  an  application  for  a 
disaster  payment  is  filed.  Such 
production  reports  most  be  filed  no  l^er 
than  May  1,1901. 

(b)  If  there  has  been  a  disposition  of 
crop  production  through  coimaerdal 
channels,  the  eligible  prodocer  must 
furnish  documentary  evidence  of  such 
disposition  oi  provide  CCC  authority  ia 
order  to  verify  the  information  provided 
on  the  report  Acceptable  evideace  shall 
include,  but  not  limited  to,  such  items  aa 
the  original  or  a  copy  of  commercial 
receipts,  CCC  loan  documents, 
settlement  sheets,  or  records  of  sugar 
prodaction. 

(c)  If  there  has  been  a  disposition  of 
crop  production  other  than  through 
commercial  channels,  such  as  seed  cane, 
the  eligible  producer  must  furnish  such 
documentary  evidence  as  the  county 
ASC  committee  determines  to  be 
necessary  in  order  to  verify  the 
infbrmatian  provided  by  the  producer. 
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%7TTM   AMiihWyeffunda. 

In  the  event  the  total  amount  of  all 
claims  nibmitted  exceeds  til  million, 
each  payment  shall  be  reduced  by  a 
unifonn  percentage. 


ITTTJ 

wloe^ 

(a)  If  ASCS  determines  that  any 
producer  has  erroneously  represented 
any  fact  or  has  adopted,  participated  in. 
or  benefited  from,  any  scheme  or  device 
which  has  the  effect  of  defeating,  or  is 
designed  to  defeat  the  purpose  of  this 
part,  such  producer  shall  not  be  eligible 
for  disaster  payments  tmder  this  part 
and  all  payments  previously  made  to 
any  such  producer  shall  be  refunded  to 
ASCS.  The  amount  paid  to  ASCS  shall 
include  any  interest  and  other  amounts 
as  determined  in  accordance  with  this 
part 

(b)  If  any  misrepresentation,  scheme 
or  device,  or  practice  has  been 
employed  for  the  purpose  of  causing 
ASCS  to  make  a  payment  which  ASCS 
under  this  part  otherwise  would  not 
make,  all  amounts  paid  by  ASCS  to  any 
such  producer  shall  be  refunded  to 
ASCS  together  with  interest  and  other 
amounts  as  determined  in  accordance 
with  this  part  and  no  further  disaster 
payments  shall  be  made  to  such  ' 
producer  by  ASCS. 

(c)  If  the  county  ASC  committee ' 
determines  that  any  producer  has 
adopted  or  participated  in  any  practice 
which  tends  to  defeat  the  purpose  of  the 
program  established  in  accordance  with 
this  part  the  county  committee  shall 
withhold  or  require  to  be  refunded  all  or 
part  of  the  payments  which  otherwise 
would  be  due  the  producer  under  this 
part 

1777.10   IMundatoCCC. 

(a)  In  the  event  that  there  is  a  failure 
to  comply  with  any  term,  requirement 
or  condition  for  payment  made  in 
accordance  with  tliis  part  all  such 
payments  made  to  the  producer  shall  be 
refunded  to  ASCS.  together  with 
interest 

(b)  Producers  must  refund  to  ASCS 
any  excess  payments  made  by  ASCS. 

(c)  In  the  event  that  the  loss  of 
production  was  established  as  a  result 
of  erroneous  information  provided  by 
any  person  to  the  county  ASCS  office  or 
was  erroneously  computed  by  such 
office,  the  loss  of  production  shall  be  re- 
computed and  the  payment  due  shall  be 
corrected  as  necessary.  Any  refund  of 
pajrments  which  are  determined  to  be 
required  as  a  result  of  such  re- 
compute tion  shall  be  remitted  to  ASCS. 


1777.11 

The  liability  of  any  producer  for  any 
payment  or  refund  which  Is  determined 
in  accordance  with  this  part  to  be  due  to 
ASCS  shall  be  in  addition  to  any  other 
liability  of  such  producer  under  any  civil 
or  criminal  fnud  statute  or  any  other 
statute  or  provision  of  law  including,  but 
not  limited  to,  18  U.S.C  286. 287, 371. 
641, 1001;  15  U.S.C  714m:  and  31  U.S.C 
3729. 


|7n.i2 

Reconsideration  and  review  of  all 
determinations  made  in  accordance 
with  this  part  with  respect  to  a  farm  or 
an  individual  producer  shall  be  made  in 
accordance  with  part  780  of  this  title. 

1777.13  Uane. 

Any  payment  which  is  due  any  person 
shall  be  made  without  regard  to 
questions  of  title  under  State  law  and 
without  regard  to  any  claim  or  lien 
against  the  crop,  and  the  proceeds 
thereof,  which  may  be  asserted  by  any 
creditor,  except  agencies  of  the  United 
States  Government 

1777.14  Other  raguMloiw. 

The  following  regxilations  and 
amendments  thereto  shall  also  be 
applicable  to  this  part 

(a)  7  CFR  part  3.  Debt  Management 

(b)  7  CFR  part  12.  Highly  Erodible 
Land  and  Wetland  Conservation. 

(c)  7  CFR  part  707,  Payments  Due 
Persons  Who  Have  Died.  Disappeared 
or  Have  Been  Declared  Incompetent 

(d)  7  CFR  part  719,  Reconstitution  of 
Farms.  Allotments.  Normal  Crop 
Acreage  and  Preceding  Year  Planted 
Acreage. 

(e)  7  CFR  part  78a  Appeal 
RegulaUons. 

(f)  7  CFR  part  79a  Incomplete 
Performance  Based  Upon  Action  or 
Advice  of  an  Authorized  Representative 
of  the  Secretary. 

(g)  7  CFR  part  79a  Denial  of  Program 
Eligibility  for  Controlled  Substance 
Violation. 


1777.18 

purauantto  the  Papefwoffc  Reduction  Act 

The  information  collection 
requirements  of  this  part  shall  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  purpose  of  the 
Paperworic  Reduction  Act  and  it  is 
anticipated  that  an  0MB  Number  will  be 
assigned. 

Signed  at  Washington.  DC  on  February  14. 
1991. 

Kalth  D.  Bi«k«. 

Adminiatntor,  Agricultural  Stabilization  and 
Contervation  Serrice. 

[FR  Doc  91-«00e  nied  2-20-91: 8:45  am] 
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7CFRPwt9t1 

(AMS-FV-91-233] 

ARnomM  urown  m  csmoniia;  Mwngw 
to  th«  AdmMatrativ*  RulM  and 
Raguiatlona  Coneoming  Tranafars  of 
Raaarva  Cradtta 

AOancv:  Agricultural  Marketing  Service. 
USDA. 

action:  Proposed  rule. 

awNMAiiv:  This  proposed  rule  invites 
comments  on  a  revision  of  the 
administrative  rules  and  regulations 
established  under  the  Federal  marketing 
order  for  California  almonds.  Currendy, 
the  administrative  rules  and  regulations 
allow  handlers  to  transfer  reserve 
credits  to  other  handlers  only  after  they 
have  made  reserve  dispositions  in 
excess  of  their  reserve  obligations.  This 
action  proposes  to  allow  handlers  to 
transfer  reserve  credits  before  they  have 
made  reserve  dispositions  in  excess  of 
their  reserve  obligations.  The  action  is 
based  on  a  unanimous  recommendation 
of  the  Almond  Board  of  California 
(Board),  which  is  responsible  for  local 
administration  of  the  order,  and  other 
available  biformation. 

DATia:  Comments  must  be  received  by 
March  6, 1991. 


:  Interested  persons  are 
invited  to  submit  written  comments- 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Mariceting  Order  Administration 
Branch.  FftV.  AMS.  USDA.  room  2S25-S. 
P.O.  Box  964Sa  Washington.  DC  20090- 
645a  Comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
iiupections  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

TON  nmrNBR  NiPOMIATION  CONTACTS 

Allen  Belden,  Marketing  Order 
Administration  Branch.  F&V,  AMS. 
USDA.  room  2525-a  P.O.  Box  9645a 
Washington.  DC  20000-645a  telephone: 
(202)  475-3923. 

aU^MBaMNTAnV  WiroiWiATION;  This 
proposed  rule  is  issued  under  marketing 
agreement  and  Order  No.  981  (7  CFR 
part  981),  both  as  amended,  hereinafter 
referred  to  as  the  "order,"  regulating  die 
handling  of  almonds  grown  in 
California.  The  order  is  effective  under 
the  Agrlcidtural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act 

This  rule  has  been  reviewed  by  the 
Department  in  accordance  with  U.S. 
Department  of  A^culture  (USDA) 
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Regulation  1512-1  and  the  ottnia 
contained  in  Executive  Order  122SI  and 
has  been  determined  to  be  s  "non- 
mafor**  rah. 

Pursuant  to  requirements  set  forA  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Adminietrator  of  the  Ag^cultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  ere  approximately  100  handlers 
of  almonds  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  7.000  producers  in 
the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.1)  as  those  having  annual  receipts  of 
less  dian  $500,000,  and  small  agricultural 
service  finns  are  defined  as  those  who 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  California  almonds  may  be  classified 
as  smaH  entities. 

This  action  proposes  to  allow 
handlers  of  Califonria  almonds  to 
transfer  reserve  credits  to  other 
handlers  before  they  have  met  their  own 
reserve  disposition  obligations.  Iliis 
action  relieves  a  restriction  on  handlers 
and  is  not  expected  to  impose  any 
additional  bruden  or  costs  on  handlers. 

This  action  proposes  to  revise  section 
981.455  of  Subpart— Administrative 
Rules  and  Relations  and  is  based  on  a 
unanimous  recommendation  of  the 
Board  and  other  available  information. 

The  order  contains  provisions  «4iich 
allow  die  Secretary  of  Agilctiltnre  to 
establish  salable  and  reserve 
percentages  for  a  particiitar  crop  year. 
The  crop  year  period  designated  under 
the  order  begins  on  each  July  1  and  ends 
on  each  June  30.  When  salable  and 
reserve  percentages  mn  in  effect,  they 
apply  to  all  marketable  almonds 
received  by  handlen  fior  their  own 
accounts  (hiring  a  particular  crop  year. 
Handlers  may  diapoa*  of  salable 
almonds  in  any  markets.  Reserve 
abmnida  must  be  whhhetd  fin>m 
handling,  disposed  of  by  handlers  in 
reserve  outlets;  or  delivered  to  the  Boacd 
fordiapoeitiao  in  isserve  outlets. 

Section  983.56  of  the  crnier  provides 
that  any  hamfler  may.  upon  toitica  to 


and  under  the  supervision  and  directioB 
of  the  Board,  transfer  reserve  credits  to 
another  handler.  Handlen  receive 
credits  against  their  reserve  obligations 
for  disposing  of  almonds  in  reserve 
outlets  or  delivering  nlmnnri^  to  the 
Foard  for  disposition.  Reserve  outlets 
are  specified  in  S  981.ee(c]  of  the  order, 
which  states  that  no  reserve  ahnonds 
shall  be  sold  in  the  United  States,  Puerto 
Rico,  and  the  Canal  Zone  other  than  the 
governmental  agencies  or  to  charitable 
institutions  for  charitable  purposes, 
except  for  diversion  into  almond  oil. 
almond  butter,  poultry  or  animal  feed,  or 
into  other  channels  which  the  Board 
finds  are  noncompetitive  with  existing 
normal  markets  for  almonds,  aiul  with 
proper  safeguards  in  each  case  to 
prevent  such  almonds  thereafter 
entering  the  channels  of  trade  in  such 
normal  markets. 

Section  981.435(b)  of  the  rules  and 
regnlations  established  under  the  order 
currently  provides  that  if  a  handler  has 
re8er\e  disposition  credit  in  excess  of 
that  handla^s  reserve  obligation,  all  or 
part  of  die  excess  disposition  may  be 
credited  to  another  handler.  Section 
981.9D  of  the  order  provides  that  a 
handler's  reserve  obligation  for  a 
particular  crop  year  is  equal  to  the 
quantity  of  almonds  having  a 
kemelwei^t  equal  to  die  reserve 
percentage  of  the  kemelweight  of  all 
almonds  such  handler  receives  for  its 
own  eccount  disii^  that  crop  year. 

This  action  proposes  to  amend 
S  981.455(b)  to  allow  handlers  to  transfer 
reserve  credits  before  they  made  reserve 
dispositions  in  excess  of  their  reserve 
obligations.  The  Board  believes  that  this 
change  is  needed  because  the  current 
language  of  i  981.455(b)  unduly  restricts 
handHders  who  wish  to  transfer  credit 

In  many  crop  years  when  a  reserve 
percentage  is  in  effect  under  the  order,  a 
portion  of  the  reserve  is  released  back  to 
the  salable  category  during  the  crop 
year  or  shortly  after  the  end  of  the  crop 
year.  In  some  crop  years  when  the 
reserve  is  released  to  the  salable 
category,  it  is  released  in  more  than  one 
instaHnient  Section  981.48  of  the  order 
provides  dtat  requests  to  the  Secretary 
of  Agriculture  to  increase  the  salable 
percentage  must  be  filed  prior  to  May 
15.  The  Secretary  of  Agricuhnre  must 
then  go  throngh  rulemaking  proceedings 
before  issuing  a  final  rale  to  release 
reserve  ahnonds  to  the  salable  category. 
Thus,  handlers  may  not  know  until  near 
the  end  or  after  the  end  of  a  particular 
crop  year  what  thetr  ultimate  reserve 
obligations  for  that  crop  year  wiH  be. 

Handlers  are  generally  unwilhng  to 
dispose  of  reserve  almonds  which  may 
be  released  to  the  salable  category  art  a 


later  date.  Thus,  because  mmry  hamfiers 
do  not  make  reserve  dispositions  ki 
excess  of  their  reserve  obligations  by 
disposing  of  their  atanonds  in  reserve 
outlets  or  delivering  those  almonds  to 
the  Board,  they  are  unable  to  utilize  the 
reserve  credit  transfer  praviaioBS  as 
currendy  specified  in  i  981.465(b)  ot  die 
rules  and  regulations  estabiidud  under 
the  order. 

This  action  proposes  to  aUoM 
handlers  to  transfer  reserve  credits 
before  they  have  made  reserve 
dispositions  in  excess  cf  their  reserve 
obligations.  This  change  would  be 
expected  to  benefit  the  industry  by 
encouraging  handlers  who  have 
developed  markerts  for  reserve  almonds 
to  sell  as  large  a  quantity  of  almonds  to 
those  markets  as  possible  and  transfer 
credits  to  oilier  handlers  who  may  not 
have  developed  such  markets.  Thus,  the 
change  would  improve  marketing 
efficiencies  and  facilitate  the  disposition 
of  reserve  ahnonds.  The  change  should 
also  provide  buyers  of  reserve  ahnonds 
with  a  more  stable  and  reliable  supply. 

It  is  also  I  roposed  to  add  to  section 
981.455(b],  language  indicating  that  the 
transfer  of  reserve  credit  would  not 
reheve  the  transferring  handler  ftrmr 
that  handler's  reserve  obligation  for  the 
applicable  crop  year.  Handlers  must  at 
all  times  hold  in  their  possession  or 
imder  their  control  a  quantity  of 
almonds  necessary  to  meet  thetr  reserve 
obligations,  less  the  quantity  of  almonds 
for  which  they  have  received  reserv'e 
credits  which  have  not  been  transferred 
to  another  handler  eid  less  any  quantity 
for  which  diey  have  otherwise  been 
relieved  by  the  Board  of  the 
responsibility  to  so  hold. 

Section  981.455(b)  of  die  rules  and 
regulations  est^tiished  under  the  order 
also  currently  provides  that  transferred 
reserve  credit  stah  not  exceed  die 
quantity  needed  by  the  receiving 
handler  to  cover  thai  handkn^s  reserve 
obligation,  that  the  Board  shall  complete 
the  transfer  of  reserve  credit*  upon 
receipt  of  an  ABC  Form  11  executed  by 
both  handlers,  and  that  no  transfer  of 
reserve  credits  shall  be  made  to  satisfy 
a  handler's  inedible  disposition 
obligation  incurred  pursuant  to 
9  981.42(a]  of  the  order.  These 
provisions  will  continue  to  govern 
reserve  crecfit  transfers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  previously  approved  by 
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the  Office  of  Menagement  and  Budget 
(OMB)  and  auigned  0MB  control 
number  0681-0071. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal  A  15-day  comment  period 
is  considered  appropriate  because 
handlers  are  ciurently  disposing  of 
reserve  almonds  and  receiving  credit  for 
such  dispositions.  Accordingly,  handlers 
and  buyers  of  reserve  almonds  should 
know  as  soon  as  possible  what  rules 
and  regulations  will  govern  the  transfer 
of  reserve  credits. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Mariceting  agreements, 
Nuts.  Reporting  and  recordkeeping 
requirements 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  961  is  proposed  to 
be  amended  as  follows: 

PART  991— ALMONDS  GROWN  IN 
CAUFORNU 

1.  The  authority  citation  for  7  CFR 
part  061  continues  to  read  as  follows: 

Authority:  Sacs.  1-19. 48  StaL  31.  u 
amended:  7  UJS.C.  601-674. 

2.  Section  981.455  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


fM1.48« 


(b)  Transfers  of  reserve  credits.  A 
handler  may  transfer  reserve  credits  to 
another  handler  after  having  filed  with 
the  Board,  in  accordance  with  1 981.474. 
a  completed  ABC  Form  13/14  covering 
the  almonds  to  be  diverted  to  a  non- 
competitive outlet  and  all  the 
documentation  applicable  thereto.  Such 
a  transfer  does  not  relieve  the 
transferring  handler  of  any  reserve 
obligations  for  the  applicable  crop  year. 
The  transferred  credit  shall  not  exceed 
the  quantity  needed  by  the  receiving 
handler  to  cover  that  handler's  reserve 
obligation.  The  Board  shall  complete  the 
transfer  upon  receipt  of  an  ABC  Form  11 
executed  by  both  handlers.  No  transfer 
of  reserve  credits  shall  be  made  to 
satisfy  a  handler's  inedible  disposition 
obligation  incurred  pursuant  to 
i  961.42(a). 
•        •        •        •        • 

Dated:  Pebniary  14, 1991. 

Robert  C  KMoay, 

Deputy  Director,  Fhiit  and  Vegetable 
Divitiott. 

[FR  Doc.  91-4065  FUed  2.^0-91;  8:45  amj 
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CommodHy  CredH  Cocpof Mon 
7CFR  Part  1464 

Toteeoo 

AOmCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Proposed  rule. 


;  This  document  proposes  to 
amend  the  tobacco  loan  program 
regulations  found  at  7  CFK  part  1464  to 
(1)  incorporate  provisions  implementing 
marketing  assessments  on  the  1991 
through  1995  crops  of  tobacco  as  set 
forth  in  the  Omnibus  Budget 
Reconciliation  Act  of  1900,  (2)  correct 
cross  references  to  7  CFR  part  723 
regulations  published  in  the  Federal 
Ragistar  on  October  1, 1990,  (3)  delete 
obsolete  material,  and  (4)  make  minor 
technical  revisions. 

DATIK  Comments  must  be  received  on 
or  before  March  25, 1991  in  order  to  be 
assured  of  consideration. 
Aoomssit:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Tobacco  and  Peanuts 
Division.  ASCS.  USDA.  P.O.  Box  2415. 
Washington.  DC  20013.  Written 
comments  must  be  received  by  March 
25, 1991  to  be  assured  of  consideration. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  in  room  5750 — South 
Building.  USDA.  between  the  hours  of 
6:15  a.m.  and  4:45  p.m.,  Monday  through 
Friday. 

POM  ^UfrrHCM  INTOMMATION  CONTACT: 
C.  Douglas  Richardson,  Supervisory 
Agricultural  Program  Specialist, 
Tobacco  and  Peanuts  Division.  USDA- 
ASCS.  P.a  Box  2415.  Washington.  DC 
20013,  telephone  (202)  447-^16. 
sumiMnrrAfiv  iNroRMATKNi:  This  rule 
has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Department  Regulation  No.  1512-1  and 
has  been  classified  as  "not  major." 

It  has  been  determined  that  this  rule 
will  not  result  in:  (1)  An  annual  effect  on 
the  economy  of  $100  million  or  more:  (2) 
a  major  increase  in  costs  or  prices  for 
consiuners.  individual  industries. 
Federal  State  or  local  governments,  or 
geographic  regions:  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises,  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  maricets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
the  Agricultural  Stabilization  and 


Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  are:  Commodity  Loan  and 
Purchases:  10.051,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provision  of  Executive  Order  12372 
which  requires  intetgovemmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

The  Omnibus  Budget  Reconciliation 
Act  of  1990,  enacted  November  15, 1990, 
(Pub.  L  101-577),  amended  section  106 
of  the  Agricultural  Act  of  1949  (7  U.S.C. 
1445),  ("the  Act"),  to  require,  effective 
for  each  of  the  1991  through  1995  crops 
of  tobacco  for  which  price  support  is 
made  available  under  the  Act,  that  both 
producers  and  purchasers  of  such 
tobacco  shall  each  remit  to  the 
CoEomodity  Credit  Corporation  (CCC)  a 
nonrefundable  marketing  assessment  in 
an  amount  equal  to  .5  percent  of  the 
national  price  support  level  for  eadi 
such  crop  as  otherwise  provided  for  in 
the  Act. 

Annually,  in  accordance  with  the  Act. 
CCC  determines  and  announces  a 
national  price  support  level  for  each 
kind  of  tobacco  for  which  marketing 
quotas  have  not  been  disapproved  by 
producers.  For  the  1991  through  1995 
crops  of  such  tobacco,  both  producers 
and  purchasers  of  such  tobacco  will  be 
required  to  remit  to  CCC  an  amount 
equivalent  to  .5  percent  of  the  national 
price  support  level  for  such  kind  of 
tobacco  on  each  pound  of  such  tobacco 
marketed.  Such  remittance  will  be 
handled  by  CCC  as  a  nonrefundable 
mariceting  assessment 

CCC  will  determine  and  announce  the 
marketing  assessment  for  each  of  the 
1991  through  1995  crops  of  the  respective 
kinds  of  tobacco.  The  amount  of  the 
marketing  assessment  will  be 
determined  and  rounded  to  the  nearest 
hundredth  of  a  cent  For  example,  if  the 
national  price  support  level  for  a  kind  of 
tobacco  for  the  1991  crop  is  $1.50  per 
pound,  the  mariceting  assessment  due  on 
each  pound  of  tobacco  mariceted  would 
be  $.015  cents  or  $.0075  cent  from  both 
the  producer  and  the  purchaser. 
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The  Act  also  provides  for  the 
collection  and  enforcement  of  the 
nonrefundable  mariceting  assessment  in 
a  manner  similar  to  the  no-net-cost 
tobacco  program  assessments  and 
contributions.  The  no-net-cost  tobacco 
program  assessments  and  contributions 
ensure,  in  so  far  as  practicable,  that  the 
tobacco  program  operates  at  no-net-cost 
to  the  government 

The  marketing  assessment  will  be 
collected  and  remitted  to  CCC  in 
accordance  with  7  CFR  1464.10(1)  which 
provides  the  procedures  for  collecting 
no-net-cost  tobacco  program 
assessments  and  contributions.  For 
auction  sales  of  tobacco,  the  marketing 
assessment  will  be  collected  through 
provisions  in  auction  warehouse 
contracts  between  tobacco  loan 
associations  and  auction  warehouses. 
For  non-auction  sales  of  tobacco, 
dealers  will  be  required  to  submit  the 
marketing  assessment  collections  on  a 
weekly  basis  along  with  their  weekly 
report  of  piutJiases. 

A  penalty  for  the  failure  to  collect  and 
remit  any  such  marketing  assessment 
will  be  determined  in  accordance  with  7 
CFR  1464.10(j),  which  provides  the 
procedures  for  determining  the  penalty 
for  failure  to  collect  and  remit  no-net- 
cost  tobacco  contributions  and 
assessments.  Basically,  any  person  who 
fails  to  collect  and  remit  the 
nonrefundable  marketing  assessment  in 
a  timely  manner  would  be  liable  for  a 
marketing  penalty  at  a  rate  equal  to  75 
percent  of  the  average  market  price  for 
the  applicable  kind  of  tobacco  for  the 
immecliately  preceding  year  on  the 
quantity  of  tobacco  as  to  which  failure 
occurs.  This  marketing  penalty  would  be 
in  addition  to  any  penalty  imposed  for 
failure  to  remit  the  no-net-cx>st  tobacco 
program  assessment  or  contribution. 

In  7  CFR  part  1464,  all  references  to  7 
CFR  parts  724  through  726  are  being 
changed  to  reference  7  CFR  part  723. 
This  action  is  necessary  since  USDA 
published  a  Final  Rule  in  the  Federal 
Register  on  October  1, 1990,  (55  FR 
39913)  which  removed  7  CFR  parts  724, 
725,  and  726  and  revised  part  723  to 
include  applicable  portions  of  parts  724, 
725,  and  726. 

Throughout  7  CFR  part  1464  all 
references  to  "warehouseman"  are 
being  changed  to  "warehouse  operator". 
This  correction  in  terminology  will  be 
consistent  with  language  contained  in  7 
CFR  part  723. 

All  references  in  7  CFR  part  1464  to 
loans  for  farm  stored  tobacco  are  being 
deleted  since  tobacco  is  no  longer 
eligible  for  a  farm  stored  loan  in 
accordance  with  7  CFR  part  1421. 


List  of  Subjects  in  7  CFR  1464 

Tobacco;  Tobacco  loan  program. 
Prtqiosed  Rule 

PART  1464— TOBACCO  [AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  title  7,  chapter  XIV,  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

1.  The  authority  citation  for  part  1464 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  1306, 1441, 1445. 1445-1, 
1421,  and  1423;  15  U.S.C  714b,  714c. 

PART  1464  [AMENDED] 

2.  In  part  1464  all  references  to 
"warehouseman"  throughout  part  1464 
are  revised  to  read  "warehouse 
operator". 


s  1464. 11    NonrafundaMa  iiiancelinQ 


S  1464.2   [Amandadl 

3.  Section  1464.2  is  amended  in 
paragraph  (b)(2)(i)  by  removing  the 
words  "part  725"  and  adding,  in  its 
place,  the  words  "part  723";  in 
paragraph  (b)(3]  by  deleting  the  second 
and  third  sentences;  and  in  paragraph 
(b)(4)  by  deleting  the  second  sentence. 

{1464.4   [Amandad] 

4.  Section  1464.4  is  amended  in 
paragraph  (b)  by  removing  the  words 
"parts  723  through  726"  and  adding,  in 
their  place,  the  words  "part  723",  and  by 
removing  the  words  "his/her"  and 
adding,  in  their  place,  the  word  "their", 
and  paragraph  (c)  is  removed. 

91464.5   [Amandad] 

5.  Section  1464.5  is  amended  by 
removing  the  second  sentence. 

I1464J    [AmandMl] 

6.  Section  1464.8  is  amended  in 
paragraph  (d)(2)  by  removing  the  words 
"parts  724  through  726"  and  adding,  in 
their  place,  the  words  "part  723". 

{1464.10    [Ammtdad] 

7.  Section  1464.10  is  amended  in 
paragraph  (i)(5)(i)  by  removing  the  word 
"Warehousemen"  and  adding,  in  its 
place,  the  words  "Warehouse 
operators",  in  paragraph  (i](5)(ii)  by 
removing  the  words  "parts  724  through 
726"  and  adding,  in  their  place,  the 
words  "part  723",  and  paragraph  (j)(2)  is 
amended  by  removing  the  word 
"warehouseman's"  and  adding,  in  its 
place,  the  words  "warehouse 
operator's". 

{1464.12    [Radasignatad  from  1464.11] 

8.  Section  1464.11  is  redesignated  as 
S  1464.12. 

9.  S  1464.11  is  added  to  read  as 
follows: 


Effective  only  for  each  of  the  1991 
through  1995  crops  of  tobacco  for  which 
price  support  is  made  available  in 
accordance  with  {  1464.2  of  this  part 
both  the  producer  and  purchaser  of  such 
tobacco  shall  each  remit  to  the  CCC  a 
nonrefundable  marketing  assessment 
with  respect  to  each  pound  of  such  kind 
and  crop  of  tobacco  which  is  marketed 
in  an  amount  equal  to  .5  percent  of  the 
national  price  support  level  for  each 
such  kind  and  crop  of  tobacco.  The 
nonrefundable  marketing  assessment 
will  be: 

(a)  Determined  and  announced  by 
CCC  at  the  time  of  announcing  the 
national  price  support  level  for 
appUcable  kinds  of  tobacco  or  as  soon 
thereafter  as  possible; 

(b)  Collected  and  remitted  to  CCC  in 
accordance  with  §  1464.10(1)  of  this  Part 
from  producers  and  purchasers  at  the 
time  of  marketing: 

(c)  Collected  by  loan  associations  and 
remitted  to  CCC  on  all  such  tobacco 
pledged  as  loan  collateral  at  the  time 
such  1991  through  1995  crops  of  tobacco 
are  sold  from  loan  inventories: 

(d)  Subject  to  the  same  penalty  for 
failure  to  be  collected  and  remitted  as 
provided  for  in  {  1464.10(j)  of  this  Part: 
and 

(e)  Enforceable  in  the  courts  of  the 
United  States  by  the  Secretary. 

Signed  at  Washington.  DC  on  Februaty  14. 
1991 

Keith  D.  Bjeike. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
[FR  Doc.  91-4003  Filed  2-20-91;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20CFRCh.V 

[RIM  1205-AA] 

Job  Training  Partneraitip  Act 
Employment  and  Training  Services  for 
the  Disadvantaged 

AOENCV:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  request  for  comments. 

summary:  The  purpose  of  this  notice  is 
to  obtain  comments  on  the  Departmeni 
of  Labor's  (Department)  approach  to 
provide  clarification  and  guidance  to  u  e 
Job  Training  Partnership  Act  (JTPA) 
system,  and  to  list  the  areas  of  proposed 
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mrm:  TheOepitoeut  farvitw  written 
conunentB  on  this  notred  to  be  receiven 
on  or  Dsfore  Mircn  2Si  H91. 
AODNmn:  Written  ixnnments  shaU  be 
mailed  to  flie  Assistant  Secretary  for 
Employment  and  l^vining.  DepHrtmeut 
of  Labor,  room  N-4703,  800  CtmMltuUun 
Avenue  NW.,  WasUngton.  DC  20210. 
Attention:  Mr.  Ho^  Davies,  Acting 
Director,  Office  of  Employment  and 
Training  Programs.  Commenters  wishing 
acknowledgement  of  receipt  of  tinir 
comments  must  submit  them  by  certified 
mail,  return  receipt  rui^uested. 
pow  wwTMMi  mrowMaTioii  comtact; 
Mr.  Hugh  Davies.  Acting  Director,  Office 
of  Employment  and  Traiiiing  Programs. 
Telephone:  (202)  535^0577  {ibis  is  not  a 
tell-free  number). 

wmnMwmtniktn  iKMmATioii.  Since  the 
Job  training  Partnership  Act  QTPA  or 
Ad)  was  enacted  ia  1982  (Pub.  L  07- 
300).  the  flPA  regulations  governing 
prograsu  ander  Titles  I.  II-A  and  D-B  of 
the  Act  have  been  substantively 
changed  only  once — to  reflect  die 
changes  in  the  lob  Training  Partnership 
Act  AmendmenU  (S3  FR  4282  (February 
12, 1988])— since  thair  initial  issuance  on 
March  15. 1983  (48  FR  1107B).  The 
system  of  programs  and  activities 
conducted  imder  the  Act  has  evolved 
since  initial  implementation,  end.  over 
time,  iesues  and  points  reqairing 
clarification  have  ariseiL 

As  the  result  of  recant  oversight 
activities  by  the  Department  certain 
areas  have  emerged  that  require 
regulatory  action  to  preserve  the  overall 
integrity  of  the  |TPA  syateat.  inr.hiding 
matters  related  to  JTPA  procurement 
systems  and  to  the  oenduct  of  on-the-job 
training  (OIT)  programs. 

Finally,  over  the  past  few  years,  the 
JTPA  system  and  its  programs  have 
been  the  subject  of  extensive  review 
and  discussions.  This  includes  reviews 
of  JTPA  by  the  General  Accouatiag 
Office  and  the  Departmeat's  C^ce  of 
the  Inspector  General  examination  by  a 
JTPA  Advisory  Committee  to  the 
Secretary,  sad  ddibeiations  by  the 
Congress.  Among  the  topics  of  taiterest 
have  been  tlie  broad  area  of  program 
administrative  impravementa  and 
integrity,  and  an  emphasis  on  ways  in 
whid)  the  program  can  maximize 
training  resources.  Oat  of  this  process 
has  emerged  a  perception  of  the  need  to 
provide  dear  guidance  and  directioB  to 
the  JTPA  system.  For  fins  reason,  a 
variety  of  proposals  to  amend  ttie  fITA 


were  considavad.  bat  not  paiaed.  ia  Hie 
lOlst  Congress  just  oompleted. 

This  legislative  process  is  expected  to 
be  restarted  in  the  102nd  CwngrV  ss,  but 
the  Department  questions  whether  it  is 
advisable  to  delay  regdatory  action  on 
areas  of  fiscal  integrity  and 
management  Farfher,  the  Deftartment 
believes  (hat  a  consensus  has  emacged 
in  certain  areas  in  which  it  may  be  in 
the  interest  of  the  JTPA  system  to 
initiate  regulatory  action.  It  should  be 
made  dear  that  regulatory  action  on 
these  issoes  woakl  not  pradude  ttie 
Department  from  proposing  to  the 
Congress  legislative  amendmftnts  to 
JTPA  on  other  programmatic  issues.  In 
the  Department's  view,  ksgialative  action 
should  focus  «B  pdicy  areas  such  as 
program  desi^  or  new  issues  put  forth 
by  the  Congress  in  the  legislative 
process. 

Should  the  Department  propose  new 
JTPA  regalatioBS.  such  rulemaking 
would  be  andertaken  pursuant  to  the 
Secretary's  authority  to  promolgate 
regulations  at  Section  199(a)  of  JTPA. 
The  Department  iataads  to  plan  and 
implement  reviaioas  to  the  JTPA 
program  in  as  open  and  public  a  manner 
as  possible  and  to  solicit  participation  of 
all  interested  parties,  through  requests 
for  commeats.  Hus  advance  notice  of 
proposed  ralenuking  is  to  initiate  tiiat 
process.  Further,  depending  on 
coaoraents  solicited  by  this  advance 
notice  af  proposed  mlemakiag,  the 
Departaeat  aroukl  plan  to  publish  a 
notice  of  proposed  rulemaking  for  the 
JTPA  program  at  the  earliest  possible 
time,  ii  rulemaking  goes  fonvard,  die 
Department  also  woald  plan  to  issne 
final  regulations  for  ftogram  Year  (FY) 
1991  (July  1. 1991-June  3a  1992).  with 
some  features  being  phased  in  during 
the  Program  Year. 

Araas  Under  ConsMetsHon  for  Ravidon 

In  light  of  the  discossian  above,  the 
Department  has  undertaken  a  review  of 
the  Act  and  JTPA  regulations  to 
determine  what  changes  should  be 
considered  in  the  near  term,  llris  review 
has  bem  in  consaltation  with 
Congressional  staff  and  representatives 
of  the  JTPA  system.  Through  this 
process,  ttie  Department  believes  diat  it 
has  identified  general  areas  in  which 
there  is  a  consensus  on  the  need  for 
policy  direction.  Changes  in  the  areas 
indicated  below  would  be  undertaken  to 
improve  the  Integrity  and  overall 
administration  and  operation  of  JTPA 
programs.  The  purpose  of  the  changes 
would  not  be  to  redefine  the  Federal 
role  in  the  JTPA  program,  but  to  build  on 
the  strengths  of  the  current  system. 

In  propo^Bg  regulations  the  fbUowing 
areas  may  be  addressed.  However,  ell  of 


the  areas  presented  halow  arfll  not 
necessarily  be  included  in  any  final. 
ruiamaking. 

The  Departmot  hereby  lequasti 
comments  on  Ibe  posaifale  rahmaldag 
initiatives  that  are  bated  belsw. 
Cflsaments  may  generally  address  the 
need  for  SBgidatary  action  in  the  area  of 
JTPA  prayam  integrity.  Further, 
comments  should  dUscuss  the  efficacy  of 
these  proposals.  Comments  are 
requested  as  to  possible  recordkeeping 
and  reporting  requirements  which  might 
arise. 

L  Fiscal  and  ProgniB  Integrity 

Requirements  to  protect  the  fiscal  and 
program  integrity  of  JTPA  induding  the 
following  topics: 

Procurement  Standards 

— ^Require  the  Governor  to  prescribe  and 
implement  procurement  standards  to 
ensure  fiscal  accountability  and 
prevent  fraud  and  abuse.  The 
Governor's  standards  to  be  applied  at 
the  State,  substate  area,  and  service 
delivery  area  (SDA)  levels  would: 

— ^Require  full  and  open  competition  in 
procurement 

— Minimize  sole  source  procurement 

— Require  documentation  of  tfie 
procurment  process  induding  analysis 
of  cost  and  price  reasonableness  and 
determination  of  ability  of  service 
providera  to  meet  program  design 
specifications; 

— ^Eliminate  excess  program  income  or 
profit  in  procurement 

— Require  that  procurement  specify 
deliverables  and  the  basis  for 
payment 

—Call  for  written  procedures  to  be 
established  for  procurement 
transactions; 

— ^Proscribe  actual  or  apparent  conflict 
of  Interest  in  procurement 
transactions;  and 

— Require  grantee  and  subgrantee 
oversi^t  to  ensure  compliance  with 
procurement  standards. 

— Require  die  Governor  to  annually 
conduct  on-site  monitoring  of  SDAs 
and  substate  areas  to  ensiire 
compliance  with  procurement 
standards. 

— ^Require  the  Governor  to  establish  a 
corrective  action  plan  or  impose 
sanctions  when  Ate  ^A  or  substate 
area  is  not  in  compHaace. 

— Require  that  the  Governor  submit 
procurement  standards  to  the 
Secretary  of  Labor  (Secretary)  end 
biennially  certify  to  the  Secretary  that 
the  standards  satisfy  specified 
requirements,  and  that  the  State  has 
monitored  and  has  token  appropriate 
ation  to  secare  compliance.  The 
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Secretary  will  review  State 
procurement  standards  to  determine 
whether  specified  requirements  have 
been  met 
— ^If  the  Governor  has  not  fulfilled 
requirements,  the  Secretary  shall 
require  corrective  action  and/or 
impose  sanctions. 

Monitoring 

—Require  each  State,  administrative 
entity  and  recipient  receiving  funds 
under  the  Act  to  monitor  the 
performance  of  service  providers  in 
complying  with  the  terms  of  grants, 
contacts  or  other  agreements  made 
purauant  to  the  Act. 

Program  Income 

— Specify  that  income  under  a  program 
administered  by  a  public  or  private 
non-profit  entity  may  be  retained  by 
the  entity  only  to  continue  to  carry  out 
the  program,  and  the  conditions  under 
which  such  income  may  be  used. 
Require  that  each  entity  maintain 
records  sufficient  to  determine  the 
amount  of  income  received  and  the 
purposes  for  which  it  was  spent 

Property 

— Specify  that  the  Federal  requirements 
governing  the  title,  use,  and 
disposition  of  real  property, 
equipment  and  supplies  that  are 
generally  applicable  to  Federal  grants 
shall  apply  to  JTPA. 

Financial  Management 

— Require  that  State  fiscal  control  and 
fund  accounting  procedures  ensure 
that  with  specified  exceptions,  all 
financial  transactions  are  conducted 
and  records  maintained  in  accordance 
with  Generally  Accepted  Accounting 
Principals  (GAAP). 

n.  Fixed  Unit  Price,  Performance-based 
Contracts 

— Incorporate  and  affirm  the 
Department's  March  13. 1989  (54  FR 
10459  (March  13, 1989)]  policy  on  tiie 
acceptable  elements  of  fixed  unit 
price,  performance-based  contracts 
including  the  type  of  training  that 
qualifies  for  such  charging, 
specification  for  the  content  of 
contracts,  requirements  for  payment 
systems,  and  the  prohibition  against 
tiered  administrative  structures 
(including  new  and  specific 
restrictions  on  OJT  "brokering"  and 
"pass-through"  arrangements). 

m.  Other  Areas  of  Guidance 

On-the-job  Training 

— ^Provide  guidance  on  the  development 
of  local  policies  on  contracting  for  on- 
the-job  Gaining  including  participant 


selection,  determination  of  training 
duration,  contract  content  and 
appropriate  jobs  for  OJT. 

Employment  Generating  Activities  and 
Economic  Development 

— ^Provide  specifications  for  allowable 
employment  generating  activities  such 
as  an  increase  in  jobs  for  JTPA- 
eligible  individuals  and  participants, 
and  the  charging  of  such  activities 
under  the  JTPA  cost  categories. 
Specify  that  economic  development 
and  foreign  travel  are  not  allowable 
JTPA  activities. 

Governor's  Coordination  and  Special 
Services  Plan  (GCSSP) 

—Clarify  that  the  GCSSP  must  include 
assurances  that  the  State's 
procurement  standards  adhere  to 
regulatory  standards,  that  the  State 
will  monitor  programs,  and  that  the 
GCSSP  must  otherwise  provide  a 
more  detailed  description  of  proposed 
State  policies  and  activities  as  the 
basis  for  receipt  of  JTPA  funds. 

Targeting 

— ^Restate  and  emphasize  the  Act's 
requirement  that  Aid  to  Families  with 
Dependent  Children  (AFDC) 
recipients  who  are  Job  Opportxmities 
and  Basic  Skills  (JOBS)  program 
participants,  and  school  dropouts 
must  be  served  on  an  "equitable 
basis,"  taking  into  account  their 
proportion  of  the  economically 
disadvantaged  population.  JTPA  Sec. 
203(b)(3));  see  also  45  CFR  part  251,  56 
FR  2634  (January  23, 1991).  Further 
define  what  comprises  service  on  an 
equitable  basis. 

Reporting  by  Individual 

— ^Replace  the  current  voluntary  survey 
of  administrative  records  conducted 
by  the  Bureau  of  the  Census  with  a 
quarterly,  client-level  reporting 
system.  For  example,  as  part  of  the 
Federal  reporting  requirements,  SDAs 
could  be  asked  to  electronically  report 
data  for  a  sample  of  Tide  II-A  and  II- 
B  participants  (a  sample  of  one  in 
every  fifty  participants,  or  an  average 
of  25  participants  per  SDA,  would 
suffice). 

Signed  at  Washington,  DC.  this  15th  day  of 
February  1991. 
Roberts  T.  Jones, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  91-4091  Filed  2-20-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Servioa 

26  CFR  Part  301 

[IA-11»-W] 

RIN  1S4S-AP55 

Impoaitlon  of  Penalty  for  Failure  To 
Coimply  With  Information  Reporting 
Requlrementa 

AQCNCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  providing 
guidance  with  respect  to  sections  6721 
through  6724  of  the  Internal  Revenue 
Code  (relating  to  the  imposition  of 
penalties  for  failure  to  comply  with 
information  reporting  requirements  and 
the  waiver  of  these  penalties  due  to 
reasonable  cause).  Ilie  text  of  the 
temporary  regulations  also  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking. 
dates:  Written  comments  and  requests 
for  a  pubUc  hearing  shoidd  be  received 
by  April  22, 1991. 
ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service  (Athi:  CC:CORP:T:R 
(IA-119-90]),  P.O.  Box  7604,  Ben 
Franklin  Station,  room  4429, 
Washington.  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT 
Renay  France  (202)  377-9344  (not  a  t6ll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
Procedure  and  Administration 
Regulations  (26  CFR  part  301)  that 
provide  rules  under  sections  6721 
through  6724  of  the  Internal  Revenue 
Code  (relating  to  the  imposition  of 
penalties  for  failure  to  comply  with 
information  reporting  requirements  and 
the  waiver  of  these  penalties  due  to 
reasonable  cause).  "The  preamble  of  the 
temporary  regulations  that  appear  in  the 
Rules  and  Regulations  portions  of  this 
issue  of  the  Federal  Register  explains 
the  reasons  underlying  the  issuance  of 
the  proposed  regulations. 

Spedal  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  regulations 
as  defined  in  Executive  Order  12291. 
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Therefore, «  Regvlatery  faipaot  Analyais 
i»  Dot  required  It  has  alio  been 
determined  that  section  SSS(b)  of  ttie 
Administrative  Procedure  Act  (5  U.&C 
chapter  5)  and  the  Regualtoiy  PleidbiDty 
Act  (5  U.S.C  chapter  6)  do  not  app^  to 
these  regulations,  and,  therefore,  an 
initial  Regnlatoiy  Flexibility  Aoalfiis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  hJtunwi  Ravense  Oode,  flieee 
regukfUens  svifl  be  eabnitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administratioa  for  comment  on 
their  impact  on  small  businesses. 

•MlBMHMtaforaFMbik 


Hearing 

Before  these  proposed  regulations  are 
adopted  m  final  regulations, 
consideration  wlD  be  given  to  any 
written  comments  that  are  submitted 
(preferably  an  original  and  ei^t  copies) 
to  the  Internal  Revenue  Service.  AB 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  wffl  be  hcAd  upon  written 
request  to  the  internal  Revenue  Service 
by  any  person  who  also  submits  written 
comments,  ff  a  public  hearing  is  held, 
notice  of  ^e  time  and  place  wifl  be 
published  in  ^  FMbral  Register. 

Drafting  Informatioo 

Tlw  principal  autliar  of  these 
propoaed  ngolatians  is  Renay  France  of 
the  Office  of  the  Assistant  Chief 
Counsel  (Ibcobm  Tax  and  Acoevnting). 
Intend  Revenue  Service.  However, 
personnel  frvm  other  offices  of  the 
Internal  Bevcmie  Service  and  Treasury 
Department  participated  in  their 
development 
r(wiT.Caldh«|.|c 
Cottuaisgiooer  oflatenal  Revenue. 
[FR  Doc  Bl-4134  Filed  2-15-91:  8:4S  am] 
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v:  Office  of  Surface  Mining 
Redamadon  and  Enforcement  (OSM). 
Interior. 
AcnOK  Proposed  nile 


f,  OSM  is  anuuuRcing  (he 
receipt  of  proposed  Program 
Amendment  Number  50  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  refeired  to  as  (he  Ohio 
program)  under  the  Surface  Mining 


Control  and  Redamation  Act  of  1977 
(SMCRA).  "Ae  amendment  is  intended 
to  revise  one  rale  in  liie  Ohio 
Administrative  Code  and  one  section  of 
the  OUo  Revked  Gods  to  be  oooiiMent 
with  one  provision  irf  the  Federal 
Omnibus  Budget  Reconciliation  Act  of 
190a  Ohio  proposes  to  increase  to 
300.000  tons  the  maximum  aniraal  coal 
production  under  which  a  mine  operator 
is  ebgible  ibrpaiticipation  in  the  Small 
Operator  Assistance  Program. 

This  notioe  aets  Xofk  tne  times  and 
locattoDS  thatt  ^  Ohio  ptograra  asid 
proposad  amendmeHts  to  tkat  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  sabmit  written 
comments  on  the  propoaed  amendments, 
and  the  procedures  that  will  be  followed 
regarding  the  puUic  hearing,  if  one  is 
requested. 

DATIS:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  March 
25,  lOTl.  If  requested,  a  pt^c  hearing 
on  the  proposed  amendments  win  be 
held  at  1  p.m.  on  Mardi  18, 1991. 
Requests  to  present  oral  testimony  at 
the  hearing  must  be  received  or  or 
before  4  p.m.  on  March  8. 1991. 
ADDRCSSfS:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  ].  Seibel  Director,  Columbus 
Field  Office,  at  the  address  listed  below. 
C^opies  of  (he  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  fte  addresses  tisted  below 
diuing  normal  business  hours,  Monday 
throng  Friday,  excioding  holidays.  Each 
requester  may  receive,  free  of  clrarge, 
one  copy  of  the  proposed  amendments 
by  cMitacting  OSM's  Ctrfumbus  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Col^bus  Field 
Office.  2242  South  Hamilton  Road, 
room  202.  Columbus.  Ohio  43232. 
Telephone:  (614)  866-0578. 
Ohio  Department  of  Natural  Resources. 
Division  of  Reclamation.  1855 
Fountain  Square  Court  Building  H-3, 
Columbus,  Ohio  43224,  Telephone: 
(614)265-6675. 
TOR  RMTNOI  MFOraiATION  CONTACT: 
Mr.  Richard  ].  Seft>el,  Director, 
Cohunbus  Field  Office,  (614)  866-0578. 
•UPPI^MENTARV  INFORMATION: 

LBackgieimd 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments. 


and  a  detailed  cxphmatkm  dt  the 
conditiotis  of  approru  of  the  Ohio 
program,  can  oe  fonnd  fai  xm  Aogust  iQ, 
1982  Federal  Register  (47  FR  34686). 
Subsequent  acfions  concerning  tiie 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11, 935.12,  935.15,  and  935.10. 

n.  Discussion  of  die  Proposed 


By  letter  dated  January  31, 1991 
(Administrative  Record  Na  OU-1452), 
Ohio  submitted  praposed  Pro-am 
Amendaeat  ^4HBb•r  ia  The 
amendment  is  intended  to  revise  one 
rule  in  the  Ohio  Administrative  Code. 
(OAC)  and  one  section  of  &e  Ohio 
Revised  Code  (ORC)  to  be  consistent 
with  one  provision  of  the  Federal 
Omoibos  Budget  Reconciliation  Act  of 
199B.  Section  0011  of  this  Act  revised 
section  G07(c)  tA  SMCRA  to  increase 
from  100,000  tons  to  300,000  tons  the 
maxiraran  annual  coal  prodnction  under 
which  a  mine  operator  is  eligible  for 
participation  in  die  Small  Operator 
Assistance  Program  (SOAP). 

Ohio  is  proposing  to  make  a 
corresponding  change  to  Ae  SOAP 
eligibility  tonnage  figure  in  the  Ohio 
program.  Ohio  proposes  to  substitute  die 
300,000-ton  eligibility  limit  for  the 
existing  100.000-ton  limit  at  OAC 
1501:13-6-03  paragraphs  (c)(1)(b). 
(I)(l)(d),  and  (I)(l)(e)  and  at  ORC 
S  1513.07  paragraph  (B)(4). 

m.  PubDc  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17131),  Oai  is  now  seekmg 
comment  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  appHcabie 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program. 

Written  Comaents 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in'  the 
final  rulemaking  or  include  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  **FOit  fuhihm  wpmimation 
COW! AC r*  by  4 p jn.  on  March  8, 1991. If 
no  one  requests  an  opportunity  to 
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comment  at  a  public  bearing,  the  bearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  pubhc  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  sdieduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under  "RM  FUfrmen  infonmation 
CONTACT."  All  such  meetings  shall  be 
open  to  the  public  and.  if  possible 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  "ADDRESSES." 
A  written  summary  of  each  public 
meeting  will  be  made  a  pari  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  93S 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  February  11, 1991. 
CariCOose. 

Assistant  Director,  Easter  Support  Center. 
[FR  Doc.  91-4050  Filed  2-20-81:  8:45  am] 
BHJJNQ  CODt  .«1»4e-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartiaO 

[PP  0E3e45/PS22;  FRL-387S-5] 

RIN  2070-AC19 

PosticWs  TotorancOT  tar  Ethyl  3- 
MMnyf*^^NwtnyltMo)Plwnyl  ( 1' 
Melhylalhyl)  Phosphoranildstv 

AQENCV:  Enviroamottal  Protection 
Agency  (EPA). 
action:  Proposed  role. 

summary:  This  document  proposes  that 
a  tolerance  be  established  for  residues 
of  the  nematicide  ethyl  3-inethyl-4- 


(methylthio)phenyl  (1-methylethyl) 
phosphoramidate  (also  referred  to  in 
this  document  as  fenamipfaos)  in  or  on 
the  raw  agricultural  commodity  bok 
choy.  The  proposed  regulatioa  to 
establish  a  maximum  permissible  level 
for  residues  of  the  nematicide  in  or  on 
the  commodity  was  requested  in  a 
petition  submitted  by  the  Interregional 
Research  Project  No.  4  (IR-4]. 
DATES:  Comments,  identified  by  the 
document  control  number  [PP  0E3845/ 
P522],  must  be  received  on  or  before 
March  25, 1991. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  Branch, 
Field  Operations  Division  (H7500(3], 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 M 
St,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to:  Rm.  248, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI)-  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  ajn.  to  4  pjn., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT  By 
mall:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (H- 
7505C),  Registration  Division,  Office  of 
Pesticide  Programs,  Environmental 
Protection  A^cy,  401 M  St,  SW.. 
Washington,  DC  20460.  Office  location 
and  telf^one  number  Rm.  716C 
CM#2, 1921  Jefferson  Davis  IBghway, 
Arlington,  VA  22202,  703-557-2310. 
SUPPLEMENTARY  INFORMATKNC  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  (PP) 
0E3845  to  EPA  on  behalf  of  tiie 
Agricultural  Experiment  Station  of 
California. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  propose  the 
establishment  of  the  tolerance  for 


residues  of  the  nematicide  fenamiphos 
(ethyl  3-methyI-4-(methylthio)phenyl  (1- 
methylethyl)  phosphoramidate)  in  or  oa 
the  raw  agricultural  commodity  bok 
choy  at  0.5  part  per  million  (ppm).  The 
petitioner  proposed  that  this  use  of 
fenamiphos  be  limited  to  California 
based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sooght  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  2-year  dog  feeding  study  with  a 
no-observed-effect  level  (NOEL)  for 
cholinesterase  inhibition  (QiE)  of  1  ppm 
(equivalent  to  0.025  milligram  (mg)/ 
kilogram  (kg)  body  weight/day)  and  no 
systemic  effects  seen  at  10  ppm  (the 
highest  dose  tested,  equivalent  to  0.25 
mg/kg/day).  Levels  tested  were  0.5, 1,  2, 
5,  and  10  ppm  (equivalent  to  Oinzs, 
0.025, 0.05, 0.125,  and  0.25  mg/kg/day). 

2.  A  2-year  rat  (Fisher  344  strain) 
feedlng/carcinogenlcity  study  vrith  a 
NOEL  for  chcdinesterase  inhibition  at 
less  than  ZJH  ppau  a  systemic  NOEL  of 
10  ppm.  and  a  systemic  lowest  effect 
level  (LEL)  of  50  ppm  (equivalent  to  0.1. 
0.5,  and  2.5  mg/kg/day.  respectively). 
Levels  tested  were  0, 2, 10,  and  50  ppm 
(equivalent  to  a  0.1,  as,  and  2.5  mg/kg/ 
day).  There  were  no  carcinogenic  effects 
seen  at  any  of  the  levels  tested  under 
the  conditions  of  the  study. 

3.  An  18-month  feeding/ 
carcinogenicity  study  in  mice  with  no 
carcinogenic  effects  seen  at  all  levels 
tested  under  the  conditions  of  the  study. 
Levels  tested  were  0, 2, 10,  and  50  ppm 
(equivalent  to  0. 03, 1.5,  and  7.5  mg/kg/ 
day). 

4.  A  three-generation  reproduction 
study  in  rats  with  no  reproductive 
effects  at  all  levels  tested.  Levels  tested 
were  0,  3, 10,  and  30  ppm  (equivalent  to 
0, 0.15, 0.5.  and  1.5  mg/kg/day). 

5.  A  rabbit  developmental  toxicity 
study  with  NOELs  for  developnwntal 
and  maternal  toxicity  of  0.5  mg/kg/daj . 
Levels  tested  were  Q,  0.1.  aS,  and  2.5 
mg/kg/day. 

6.  A  rat  developmental  toxicity  study 
with  NOEIj  for  developmental  and 
maternal  toxicity  of  3.0  (HDT)  and  0.6S 
mg/kg/day.  Levels  tested  were  0,  a25, 
0.65,  and  iJO  mg/kg/day. 
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7.  A  30-day  neurotoxicity  study  in 
hens  with  no  neurotoxicity  damage  at 
12.4  mg/kg/day  (highest  dose  tested). 

8.  In  a  metabolism  study  in  rats, 
fenamiphos  was  metabolized  to  its 
sulfoxidde  and  sulfone  analogs  with  SO 
percent  excreted  in  the  urine  within  12 
to  15  hours. 

9.  Genotoxidty  studies  including  an 
Ames  Test  (negative),  a  dominant-lethal 
test  in  mice  (negative),  and  an  in  vitro 
assay  in  Chinese  hamster  ovary  cells 
(negative). 

The  reference  dose  (RiD),  based  on 
the  2-year  dog  feeding  study  with  a 
NOEL  for  cholinesterase  inhibition  at  1.0 
ppm  (0.025  mg/kg/day)  and  using  an 
uncertainty  factor  of  loa  is  caloiJated  to 
be  0.00025  mg/kg  body  weight/day.  The 
anticipated  residue  contribution  (ARC) 
from  existing  tolerances  was  calculated 
using  anticipated  residue  data  from 
residue  field  studies  for  beets  and 
peaches,  and  percent  of  crop  treated 
data  for  beets,  pineaples,  and  bananas, 
and  is  calculated  to  be  0.000122  mg/kg/ 
day.  equivalent  to  48.74  percent  of  the 
RfD.  The  contribution  expected  from  the 
proposed  use  on  bok  choy  is  calculated 
to  be  less  than  aoOOOOl  mg/kg/day,  an 
insignificant  increase  in  the  M9  (less 
than  1  percent). 

The  nature  of  the  residues  is 
adequately  understood,  and  an 
adequate  analytical  method  gas 
chromatography  using  a  thermionic 
detector,  is  available  for  enforcement 
purposes  in  the  Pesticide  Analytical 
Manual  (PAM),  Vol.  II.  No  secondary 
residues  in  meat,  milk,  poultry,  or  eggs 
are  expected  since  bok  choy  is  not 
considered  a  bvestock  feed  commodity. 
There  are  currently  no  actions  pending 
against  the  continued  registration  of  this 
chemical. 

Based  on  the  above  information 
considered  by  the  Agency,  the  tolerance 
estabUshed  by  amending  40  CFR  180.349 
would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerance  be  estabUshed  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  cm  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA)  as  amended  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Fedstal  Ragistar  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food  Drug,  and 
Cosmetic  Act 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 


bear  a  notation  indicating  the  dociunent 
control  number.  [PP  0E3845/P522].  All 
written  comments  filed  in  response  to 
this  petition  «vill  be  available  in  the 
Public  Information  Branch,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 94  Stat  1164,  5  U.S.C  601-612).  tiie 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
tiie  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

list  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated-  Febniaiy  B,  1991. 

AmM  B.  Umfaajr, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180-(AMENDED] 

1.  The  authority  dtation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  S  180.349(c),  by  adding  and 
alphabetically  inserting  the  raw 
a^cultural  commodity  bok  choy.  to 
read  as  follows: 

1180349    Eltiyl  S-mattiyM- 
(iMttiyNMojplwnyl  (1> 


(c)* 


CofiMTiodMy 


Paris  pv 


Bok  ct)oy« 


0.5 


FEDERAL  COMMUNtCATIONS 
COMMISSION 

47  CFR  Part*  2  and  15 

[QEN  DeclMt  Na  89-44;  FCC  91-21 

Furthar  Notio*  Of  PropoMd  Rul* 
MMng  WHh  Regard  to  tiM 
Commlaalon  Procadura  for  Moaauring 
EJactromagnatic  Emiaalona  From 
Digital  Davlcaa 

AQOtCV:  Federal  Communications 
Commission  (FCC). 

action:  Proposed  rule. 


(FR  Doc  Sl-4118  Filed  2-20-91: 8:46  am] 


r.  Based  upon  comments 
received  on  an  earlier  Notice  of 
Proposed  Rule  Making  (NPRM)  in  this 
proceeding  54  FR  11415.  March  20. 1989. 
this  action  proposes  to  adopt  the 
American  National  Standards  Institute's 
(ANSI)  test  procedure  C63.4-1991  as  the 
standard  the  Commission  will  use  for 
measiuing  electromagnetic  emissions 
from  digital  devices  regulated  under  part 
15  of  the  FCC  Rules.  C63.4-1991  would 
replace  the  present  test  procedures 
contained  in  FCC  Publication  MP-4  and 
would  be  used  instead  of  TP-^  the  test 
procedure  proposed  in  the  NPRM.  This 
new  procedure  is  a  comprehensive 
revision  of  ANSI  test  procedure  C63.4- 
1988,  incorporating  instructions  specific 
to  the  testing  of  digital  devices.  C63.4- 
1991  also  indudes  new  criteria  for  site 
attenuation  in  a  measurement  facility 
description  filing  required  by  part  2  of 
the  FCC  Rules  when  a  test  site  is  used 
for  testing  digital  devices. 

DATES:  Comments  are  due  on  ur  before 
May  7, 1991,  and  Reply  Comments  are 
due  on  or  before  June  6, 1991. 

ADORCSSCS:  Federal  Communications 
Conunissioa  1919  M  Sti«et  NW., 
Washington,  DC  20554. 

row  nrnTHCR  mpomiATioN  contact: 

Mr.  Richard  Fabina,  FCC  Laboratory. 
7435  Oakland  Mills  Road  Columbia. 
MD.  21046.  telephone  number  301-725- 
1585. 

SUPPLIMCNTAIIV  MRMaUTION:  This  is  a 
aununary  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making  in 
General  Docket  89-44.  adopted  January 
2. 1991.  and  released  February  1. 1991. 
The  full  text  of  the  Commission  profwsal 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Sb^et  NW..  Washington.  DC  The  full 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center. 
(202)  452-1422, 1114  21st  Street  NW.. 
Washington.  DC  20036. 
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The  following  coUection  <rf 
information  contained  in  the  proposed 
rules  has  been  submitted  to  the  Office  kA 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwo^ 
Reduction  Act  Copies  of  the  submission 
may  be  purchased  from  the 
Commission's  copy  omtractor. 
Downtown  Copy  Center.  (202)  452-1422. 
1114  21st  Street  NW..  Washington,  DC 
20036.  Persons  wishing  to  comment  on 
this  information  collection  should  direct 
their  comments  to  Jonas  Neihardt  (202) 
395-3786,  Office  of  Management  and 
Budget  room  3235  KEOB,  Washington. 
DC  20503.  A  copy  of  any  comments 
should  also  be  sent  to  the  Federal 
Communications  Commission,  Office  of 
Managing  Director.  Washington,  DC 
20554.  For  further  information,  contact 
Judy  Boley.  Federal  Communications 
Commission,  (202)  632-7513. 

OMB  Number.  306O-O39a 

Title:  Equipment  Authorization 
Measurement  Standards  2.948, 
15.117(g)(2).  15.117(g)(3). 

Action:  Revision. 

Respondents:  Businesses  (including 
small  businesses)  and  other  for-profit 
organizations. 

Frequency  of  Response:  On  occasion 
or  every  three  years,  and  record  keeping 
requirement 

Estimated  Annual  Response:  320 
respondents;  20  record  keepers;  9,350 
hours  total  annual  burden;  27.5  hours 
average  burden  per  respondent  or 
record  keeper. 

Needs  and  Uses:  Proposed  revision  to 
Rule  2.948  is  needed  to  ensure 
repeatable  test  results  by  establishing 
additional  test  site  performance  criteria. 
The  NHiM  win  not  affect  the  burden  or 
requirements  of  Rules  15.117(g)(2)  and 
15.117(g)(3).  The  data  will  be  used  by  the 
FCC  staff  to  ensure  that  daU  that 
accompanies  requests  foe  equipment 
authorization  is  valid  and  that  proper 
testing  procedures  have  been  utilized. 

OMB  Number:  3060-0*28. 

Title:  Reporting  and  Recordkeeping 
Requirements  for  Radio  Frequency 
Device  Test  Prodedures  15.31(a). 

Action:  Revision. 

Respondents:  Businesses  (induding 
small  businesses)  and  other  for-profit 
organizations. 

Frequency  of  Response:  On  occasion 
and  record  keeping  requirement 

Estimated  Annual  Response:  8,800 
respondents;  5,675  record  keepers; 
214,125  hours  total  annual  burden;  15 
hours  average  burden  per  respondent  or 
record  keeper. 

Needs  and  Uses:  Proposed  revision  to 
Rule  15.31(a)  is  needed  to  upgrade  a 
well-established  measurement 
procedure  with  a  more  current  state-of- 
the-art  procedure.  The  new 


measurement  procedure  is  essential  for 
controlling  radio  frvquency  (RF) 
interference. 

Sanumy  of  tfie  FutiMr  hfetioe  of 
Proposed  Rule  Making 

1.  The  NPRM  in  this  proceeding 
proposed  to  replace  MP-4,  the  test 
procedure  currentiy  used  by  the 
Commission  to  determine  compliance  of 
digital  devices  with  the  Rules,  with  a 
new  procedure  designated  TP-5.  Based 
upon  comments  received  in  this 
proposal  and  recent  efforts  by  industry 
and  the  Commission  staff,  the 
Commission  is  not  proposing  to  adopt 
the  American  National  Standard 
Institute's  (ANSI)  measurement 
procedure  C63.4-ig91  as  its  procedure 
for  testing  digital  devices  rather  than 
TP-5.  ANSI  C63.4-19ei,  entitied 
"Methods  of  Measurement  of  Radio- 
Noise  Emissions  from  Low- Voltage 
Electrical  and  Electronic  Equipment  in 
tiie  Range  of  9  kHz  to  40  GHz,"  sets 
forth  uniform  methods  for  testing  these 
devices  for  compliance  with  the 
technical  standards  in  part  15  of  the 
Rules.  In  order  to  darify  that  ANSI 
Ce3.4-1991  has  tiie  full  force  of 
regulations,  we  are  also  proposing  to 
incorporate  it  into  our  rules  by 
reference. 

2.  The  comments  filed  in  response  to 
the  NPRM  suggest  numerous  changes  for 
the  proposed  TP-5  test  procedure.  In 
many  cases,  the  commenting  parties 
disagree  on  the  appropriate  approach 
for  specific  aspecto  of  the  test 
procedure.  Many  commenting  parties 
do.  however,  agree  with  the  proposal  in 
the  NPRM  that  die  FCC  procedure  for 
measuring  digital  devices  be  generally 
harmonized  with  the  international  test 
procedures  set  forth  in  CI9>R 
Publication  22.  In  addition,  several 
parties  recommend  that  the  Commission 
adopt  ANSI  test  procedure  Ce3.4-1988 
as  the  standard  for  testing  (^tal 
devices.  C63.4-1988  is  a  nationally 
recognized  test  procedure  for  measuring 
radio-noise  emissions  from  all  types  of 
low-voltage  electrical  and  electronic 
equ^Mnent  in  the  range  of  9  kHz  to  1 
GHz.  The  ANSI  Accredited  Standards 
Committee  on  Electromagnetic 
Compatibility,  C63,  filed  reply  conunents 
stating  that  it  would  revise  083.4-1988  to 
address  many  of  the  issues  raised  by  the 
Commission  and  commenting  parties  in 
this  proceeding. 

3.  The  development  of  test  procedures 
for  measuring  radio-noise  emissions  is 
an  area  that  typically  involves  state-of- 
the-art  techniques  and.  becasue  of  this, 
there  is  often  considerable  disagreement 
among  measurement  experts  as  to  the 
best  approach  to  specific  points  in  the 
process.  Upon  examining  the  comments. 


the  Comoiissioa  concluded  that  despite 
the  improvements  incorporated  into  TP- 
5,  there  were  still  many  reasonable 
differing  viewpoints  on  the  best  way  to 
test  digital  devices  and  that  it  would  be 
diffiwilt  to  obtain  a  test  procedure  that 
would  best  represent  a  consensus  of 
industry  viesvpoints.  In  considering  this 
problen,  the  Commission  observed  that 
the  process  of  revising  ANSI  test 
procedures,  such  as  C63v4-1988,  vtilized 
by  the  083  Commitiee  could  provide  the 
means  to  obtain  a  consensus  agreement 
among  the  concerned  industry  parties.  It 
therefore  initiated  a  joint  effort  with  the 
ANSI  C63  Committee  and  industry 
parties  to  revise  and  modify  C63.4-1988 
for  use  in  testing  digital  devices.  The 
resulting  test  procedure.  C63.4-1991. 
basically  follows  the  technical 
framework  and  initiatives  set  forth  in 
the  TP-5  proposal 

4.  C83.4-1991  represents  a  substantial 
advance  over  both  the  earlier  C63.4- 
1988  and  the  Commission  proposed  TP- 
5.  It  contains  an  entire  section  for  distal 
device  measurements,  an  Appendix  to 
provide  step-by-step  guidance  for  testing 
personal  computers  and  assodated 
peripherals,  and  updated  criterion  for 
the  validation  of  a  measurement  facility. 
The  Commission  believes  that  each  of 
the  technical  issues  raised  in  this 
proceeding  has  been  resolved  in  a 
technically  competent  and  balanced 
manner.  ITie  C63.4-1991  digital  device 
test  procedures  also  harmonize  with 
international  procedures  and,  yet 
dictate  no  additional  testing  burden  on 
digital  devices  beyond  the  current  test 
procedures  in  MP-4  or  the  technical 
requirements  in  the  FCC  Rules.  In  view 
of  tiie  above  considerations,  the 
Commission  believes  that  the  public 
interest  would  best  be  served  by 
adopting  ANSI  C63.4-1991  instead  of 
TP-5. 

5.  However,  the  Commission  would 
not  permit  the  use  of  three  sections  of 
ANSI  C63.4-ig91  in  determining 
compliance  of  a  digital  device  with  the 
FCC  Rules.  We  would  not  permit  the  use 
of  S  5.7.  which  specifies  the  use  of  an 
artificial  hand.  "The  procedure  in  this 
section  can  yield  lower  measured 
emission  levels  and  devices  are  not 
always  held  in  the  hand  while  in 
operation.  We  also  would  not  accept 
measurements  made  under  section  9. 
which  allows  the  use  of  an  absorbing 
clamp  as  a  substitute  for  performing 
radiated  emissions  measurements. 
There  is  insufficient  evidence  to  show 
that  results  obtained  with  an  absorbing 
damp  can  be  correlated  with  radiated 
emissions  from  digital  electronic 
equipment  Finally,  we  would  rot  permit 
use  of  section  15.  which  allowb  the 
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relaxation  of  the  limit  for  "dick"  or 
short  duration  emissions.  Short  duration 
emissions  can  produce  as  much 
nuisance  to  radio  communications  as 
continuous  emissions. 

S.  Currently  the  Commission  requires 
the  fiUng  of  a  measiirement  facility 
description  pursuant  to  i  2.948  of  the 
Rules,  im?lw*<ng  measurements  of  site 
attenuation  showing  compliance  with 
the  horizontal  test  site  attenuation 
values  specified  in  FCC  Office  of 
Engineering  and  Technology  Bulletin  55 
(OCT  55).  ANSI  C83.4-ig91  contains 
vertical  site  sttenuation  measurement 
requirements  as  well  as  the  horizontal 
site  attenuation  measurement 
requirements  contained  in  OET  55.  We 
are  proposing  to  require  site  attenuation 
data  to  be  taken  pursuant  to  C83.4-1991. 

7.  We  recognize  that  a  time  period  is 
needed  for  transition  to  the  new 
measurement  procedure  and  test  site 
requirements.  We  propose  to  implement 
the  use  of  C83.4-1991  for  equipment 
authorizations  filed  on  or  after  June  23, 
1902. 

8.  This  is  8  non-restricted  notice  and 
comment  rule  making  proceeding.  See 
S  1.1231  of  the  Commission's  Rule,  47 
CFR  1.1231  for  die  rules  governing 
permissible  ex  parte  contacts. 

9.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  198a  5  U.S.C  603,  the 
proposed  rules,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  provides  guidance  and 
procedures  consistent  with  the  needs  of 
industry.  Public  comment  is  requested 
on  this  initial  regulatory  flexibUity 
analysis. 

10.  The  proposed  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1960  and 
found  to  impose  a  new  or  modified 
information  collection  requirement  on 
the  public.  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  the  approval  of  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act 

11.  Pursuant  to  the  applicable 
procedures  set  out  in  section  1.415  of  the 
Commission's  Rules,  interested  persons 


may  file  conunents  with  the  Secretary  of 
the  FCC  on  or  before  May  7, 1991,  and 
reply  comments  on  or  before  June  6, 
1991.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding. 

List  of  Subjects: 

47CFRPart2 

Communications  equipment 
Description  of  measurement  facility. 

47  CFR  Part  IS 

Communications  equipment  Digital 
device  measurement  procedure. 

Proposed  Rule  Changes 

A.  Tide  47  of  the  Code  of  Federal 
Regulations,  part  2,  is  proposed  to  be 
amended  as  follows:  PART  2— {AMENDED] 

1.  The  authority  citation  for  part  2 
would  continue  to  read  as  foUows: 

Authority:  Sec  4,  302,  303  and  307  of  the 
Communications  Act  of  1934.  at  amended,  47 
U.S.C  154, 302,  303.  and  307,  unless  otherwise 
noted. 

2.  Section  2.948  would  be  amended  by 
revising  paragraph  Cb)(8)  to  read  as 
follows: 

(2.948   DascrlpUon  ol  RMasuramenl 


Antiwrity:  Sec.  4, 302, 303, 804,  and  307  of 
the  Communications  Act  of  1934,  as 
amended.  47  U.&C  154, 302, 303, 304.  and  307. 

2.  Paragraph  (a)  of  { 15.31  would  be 
revised  to  read  as  follows: 


(b)  •  •  • 

(8)  A  plot  of  site  attenuation  data. 

(i)  For  a  measurement  facility  that  will 
be  used  for  testing  radiated  emissions 
from  digital  devices,  the  site  attenuation 
data  shall  be  taken  pureuant  to  ANSI 
C83.4-1991. 

(ii)  For  a  measurement  facility  that 
will  be  used  for  testing  radiated 
emissions  from  devices  other  than 
digital  devices,  the  site  attenuation  data 
shall  be  taken  pursuant  to  either  ANSI 
C63.4-1991  or  FCC  Bulletin  OET  55. 

a  Title  47  of  die  Code  of  Federal 
Regulations,  part  15,  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  part  IS 
would  continue  to  read  as  follows: 


115.31 

(a)  The  following  measurement 
procedures  are  used  by  the  Commission 
to  determine  compliance  with  the 
technical  requirements.  Except  where 
noted,  copies  of  these  procedures  are 
available  fixim  the  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road,  Springfield.  VA  22161  or 
from  the  Commission's  current 
duplicating  contractor  whose  name  and 
address  are  available  from  the 
Commission's  Consumer  Assistance 
Office. 

(1)  FCC/OCT  MP-1:  FCC  Methods  of 
Measurements  for  Determining 
Compliance  of  Radio  Control  and 
Security  Alarm  Devices  and  Associated 
Receivera. 

(2)  FCC/OET  MP-2:  Measurement  of 
UHF  Noise  Figures  of  TV  Receiven. 

(3)  FCC/OET  MP-3:  FCC  Methods  of 
Measurements  of  Output  Signal  Level. 
Output  Terminal  Conducted  Spurious 
Emissions,  Transfer  Switch 
Characteristics  and  Radio  Noise 
Emissions  from  TV  Interface  Devices. 

(4)  FCC/OET  MP-9:  FCC  Procedures 
for  Measuring  Cable  Television  Switch 
Isolation. 

(5)  American  National  Standards 
Institute  (ANSI)  measurement  procedure 
Ce3.4-1991  is  incorporated  by  reference 
as  the  procedure  the  FCC  will  employ 
for  making  radio-noise  emissions 
measurements  of  digital  devices, 
excluding  Sections  5.7. 9  and  15  of  that 
document  ANSI  C63.4-1991  is  available 
frt>m  na-F.  Standards  Department  455 
Hoes  Lane,  P.O.  Box  1331,  Piscataway. 
N)  08855-1331.  Telephone  (201)  562- 
3800. 


Federal  Communications  Commission. 
WilUara  F.  Catoo. 
Acting  Secretary. 

[FR  Doc  91-4063  FUed  2-20-91;  8:45  am] 
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contains  documents  other  than  ndes  or 
proposed  njles  that  are  sppiicable  to  the 
pubNa  Notices  of  hearings  and 
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applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  sectioa 


DEPARTMENT  OF  COMMERCE 

BufMiu  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Yuzo  Oehtana  and  The  Sound  You 
Company,  Ltd^  Order  Temporarily 
Denying  Export  PrIvUegee 

In  the  Matter  ot  Yuzo  Oshima  and  The 
Sound  You  Company,  Ltd.,  both  with  an 
address  at  Tatsuno-Nishitenma  Building.  3- 
1-6,  Nishitenma.  Kita-ku,  Osaka,  Japan, 
Respondents. 

The  Office  of  Export  Enforcement 
Bureau  of  Export  Administration,  United 
States  Department  of  Commerce 
Pepartment).  pursuant  to  the  provisions 
of  S  788.19  of  the  Export  Administration 
Regulations  (currendy  codified  at  15 
CFR  parts  768-799  (1990))  (the 
Regulations),  issued  pursuant  to  the 
Export  Adnidnistration  Act  of  1979,  as 
amended  (currently  codified  at  50 
U.S.C.A.  app.  2401-2420  (Supp.  1990)) 
(Act),  *  has  asked  me  to  issue  an  order 
temporarily  denying  all  United  States 
export  privileges  to  Yuzo  Oshima  and 
The  Sound  You  Company,  Ltd. 

As  a  result  of  its  investigation,  the 
Department  has  reason  believe  that 
during  the  period  February  20, 1990  to 
February  5, 1991.  Yuzo  Oshima  and  The 
Sound  You  Company.  Ltd.  have  been 
trying  to  obtain  near  state-of-the-art 
Intel  CPU-386  microprocessors, 
controlled  for  reasons  of  national 
security,  so  that  they  could  export  that 
equipment  from  the  United  States  to 
North  Korea,  a  country  against  which 
the  United  States  has  a  virtually 
complete  embargo,  without  first 
obtaining  the  required  validated  license. 
There  is  a  presumption  that  a  license 
application  to  ship  the  CPU-38e 


'  The  Act  expired  on  September  30, 1980. 
Executive  Order  12730  (55  FR  40373,  October  2, 
1900)  oontiinied  the  Regulatiou  in  effect  under  the 
interaetional  finetgency  Eoonomic  Powen  Act  (50 
U.S.C.A.  ITOl-lTOe  (Sun>.  1980)). 


microprocessora  to  North  Korea  would 
not  be  granted. 

The  investigation  also  has  given  the 
Department  reason  to  believe  that  Yuzo 
Oshima  and  The  Soimd  You  Company, 
Ltd.  intend  to  effectuate  the  export  of 
the  Intel  CPU-386  microprocessors  from 
the  United  States  by  sending  diem  to 
third  coimtries  and  then  reexporting 
them  to  North  Korea.  The  Department 
also  has  reason  to  believe  that  Yuzo 
Oshima  and  The  Sound  You  Company, 
Ltd.  are  capable  of  bringing  about  such 
exports  because  it  believes  that  Yuzo 
Oshima  and  The  Sotmd  You  Company, 
Ltd.  have  access  to  large  sums  of  money 
and  that  given  the  opportunity,  they 
would  use  that  money  in  the  near  future 
to  acquire  the  CPU-386  microprocessors 
and  export  them  through  other  coimtries 
to  North  Korea. 

Therefore,  based  on  the  showing 
made  by  the  Department  I  find  that  an 
order  temporarily  denying  the  export 
privileges  of  Yuzo  Oshima  and  The 
Sotmd  You  Company  Ltd.  is  necessary 
in  the  public  interest  to  prevent  an 
imminent  violation  of  the  Act  and  the 
Regulations  and  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  dealing  with  Yuzo 
Oshima  and  The  Sound  You  Company, 
Ltd.  in  goods  and  technical  data  subject 
to  the  Act  and  the  Regulations,  in  order 
to  reduce  the  substantial  likelihood  that 
Yuzo  Oshima  and  The  Sound  You 
Company,  Ltd.  will  continue  to  engage  in 
activities  which  are  in  violation  of  the 
Act  and  the  Regulations.  This  order  is 
issued  on  an  ex  parte  basis  without  a 
hearing  based  on  the  Department's 
showing  that  expedited  action  is 
required. 

Accordingly,  It  is  Hereby  Ordered. 

L  All  outstanding  validated  export  licenses 
in  which  Yuzo  OsUma  and  The  Sound  You 
Company,  Ltd.,  both  with  an  address  at 
Tatsuno-Nishitenma  Building,  3-1-16, 
Nishitenma,  Kita-ku.  Osaka,  Japan,  appear  or 
participate,  in  any  manner  or  capacity,  are 
hereby  revoked  and  shall  be  returned 
forthwith  to  the  Office  of  Export  Licensing  for 
cancellation.  I^irther,  all  of  respondents' 
privileges  of  participating,  in  any  manner  or 
capacity,  in  any  special  Ucensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

n.  Respondents  Yuzo  Oshima  and  The 
Sound  You  Company,  Ltd.,  their  successors  or 
assignees,  officers,  partners,  representatives, 
agents,  and  employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 


technical  data  exported  or  to  be  exported 
from  the  United  States,  in  whole  or  in  part  or 
that  are  otherwise  subfect  to  the  Regulations. 
Without  limiting  the  generality  of  the 
foregoing,  participation,  eidier  in  the  United 
States  or  abroad,  shaU  include  participation, 
direcdy  or  indirectly,  in  any  manner  or 
capacity:  (a)  As  a  party  or  as  a  representative 
of  a  party  to  any  export  license  application 
submitted  to  the  Department  (b]  in  preparing 
or  filing  with  the  Department  any  export 
license  application  or  reexport  authorization, 
or  any  document  to  l>e  submitted  therewith, 
(c]  in  obtaining  or  tuing  any  validated  or 
general  export  license  or  other  export  control 
document  (d]  in  carrying  on  negotiations 
with  respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using,  or 
disposing  of,  in  whole  or  in  part  any 
commodities  or  technical  data  exported  from 
the  United  States,  or  to  be  exported,  and  [e] 
in  financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  sliall  extend  only  to  those 
commodities  and  technical  data  which  are 
subject  to  the  Act  and  the  Regulations. 

in.  After  notice  and  opportunity  for 
comment  such  denial  may  be  made 
applicable  to  any  person,  firm,  corporation,  or 
business  organization  with  which  either  Yuzo 
Oshima  or  The  Sound  You  Company,  Ltd.  is 
now  or  hereafter  may  be  related  by 
affiliation,  ovmership,  control  position  of 
responsibility,  or  other  connection  in  the 
conduct  of  trade  or  related  services. 

IV.  No  person,  firm,  corporation, 
partnership  or  other  business  organization, 
whether  in  the  United  States  or  elsewhere, 
without  prior  disclosure  to  and  specific 
authorization  fiom  the  Office  of  Export 
Licensing  shall,  writh  respect  to  U.S.origin 
commodities  and  technical  data,  do  any  of 
the  following  acts,  directly  or  indirectly,  or 
carry  on  negotiations  with  respect  thereto,  in 
any  manner  or  capacity,  on  behalf  of  or  in 
any  association  with  either  respondent  or 
any  related  party,  or  whereby  either 
respondent  or  any  related  party  may  obtain 
any  benefit  therefrom  or  have  any  interest  or 
participation  therein,  directly  or  indirectly: 
(a)  Apply  for,  obtain,  transfer,  or  use  any 
license.  Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  e}q>ort  reexport 
transshipment  or  diversion  of  any 
conmiodity  or  technical  data  exported  in 
whole  or  in  part,  or  to  l>e  exported  by,  to,  or 
for  either  respondent  or  any  related  party 
denied  export  privileges;  or  (b)  order,  buy, 
receive,  use,  sell,  deliver,  store,  dispose  of, 
forward,  transport  finance,  or  otherwise 
service  or  participate  in  any  export  reexport 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or  to 
be  exported  from  the  United  States  and 
subject  to  the  Act  and  the  Regulations. 


F*UmI  itB^Ou  f  Vol.  SA.  No.  to  /  ThuTflday.  February  21.  1991  /  Notibes' 


V.  In  acoorduic*  with  the  prerMan  of 
i  78e.l9(a)  of  the  Regulatioiu.  either 
reepoodent  may,  at  any  time,  appeal  t&ia 
temporaiy  denial  Older  by  filiatwUh  th» 
OtBce  of  the  Administretive  Law  fudge,  U-S. 

OV08^«D0lrt  Ox  O0BB8f68«  FOQflB*  f^^^Iv^  X4tll' 

Street  and  Conatitutioo  Avenue,  NW.. 
Waahtaftaw  DCam  »hr«ilt^ 

VL  11ri>  aniv  ii  rfhcllvB  taandtately  aui 
■hall  remate  hi  elKt  Ik  Mt  ^VK 

VB.  k  aoMfdaBae  with  the  pneWoaa  af 
I  TBfcMW  ■<  *■  ■■pd«Hnne  the 
DepartmeBt  mat  aaak  MHewal  ef  thie 
te^^my  deitfalatdev  hv  mi««  wiitteB 
requeek  not  klar  than  an  day»  befan  the 
exviaatiaa  date  Bithat  leapaadenl  BMV 
oppoae  anq^eat  t«  taaaw  thla  taaiporary 
denial  ordg  by  filing  a  written  eubiiluion 
with  the  AiiiaWint  Seantaiy  be  Export 
Enforcement,  which  muat  be  received  not 
later  than  aeven  day*  before  the  expiration 
date  of  this  onler. 


A  copy  of  thi*  onfar  shall  b>  I 
on  eackEMpondBBt  and  tU»  cedar  akall 
be  publishad  in  tha  IMHal  Ili||lalH. 

Datei  February  TI.  1881. 
QufaKyhLKnafay. 

AasisUmi  Satntuty  for  ExpottEi^grcamanL 
(FR  Doc  9W«aiO  Filed  a-a>«l;  Sstf  anf 


[A-«M-«m 


iTlMivMfValiMil 
CofrtaalFMI 


!  Intanmtional  Trade 

AHminiatratmn,  Import  AAnintatratinn, 

Depaftouilof  ( 
ACTKNC  Ffotloev 


^  We  prrilmiaariiy  detcrmiiie 
that  fai^  lolauiiatian.  ijoiitwit  flat  panel 
display*  and  sabasaembUes  tkereof 
(FVDe)  f^TMU  )apa  we  being;  or  an 
likely  to  be,  sold  in  the  United  Statee  at 
less  tlnn  fair  vahie.  We  have  notified 
the  U.S.  International  Trade 
Commission  (TTC)  of  our  dietennination 
and  bave  cDiected  the  VS.  Customs 
Service  to  su^)enA  Dqaidation  of  all 
entrie*  af  FFDa  from  Japan,  aa  deacribad 
in  the  "Suspension  ot  Liqaidation" 
section  of  this  notioe:  If  tbi* 
investigation  pmnada  nofally,  we  will 
make  a  laat  deteiariuatioa  by  April  79, 
1991. 

t  DATCPebruary  Zl,  1991. 
iiKM  contact: 
loel  Fiacy,  Kami  L^nou  ot  Bradfeid 
W  w4  OCBc»  af  AMtidanviag 
InvestigatioBat.  kqn 
Intetnatianal  Ttmia  AAulfriaUation.  US. 
Department  of  Connereet  Mtb  Street 
and  Conetitittios  Avenue;  FfW., 


Washington.  DC  20230;  telephone  (202) 
377-1778,  377-8498.  or  377-6288, 
respectively. 
SU^PLIIMNTAIIV  MTOmiATION: 

FreOminary  Defetm&iafion 

We  prdiminwify  detenyaa  that  FFDs 
from  Japan  are  being,  or  are  likriy  to  be. 
sold  in  the  Unilad  St^ee  al  lesa  doD  fefr 
vahie.  as  provided  fa  sectkn  TaafbMl)  of 
the  Taiifl  Act  of  19861  aa  amended  (10 
U.S.a  193(^1)}  (Ihe  Act).  The 
estimattadBsatgiBS  are  abown  in  tfie 
"Suspensioaof  liqi^datiaii"  sectkm  of 
this  notice; 

CasaHbtDry 

Since  the  notice  of  iniliatkin  on 
Augnst  14. 1800(56  PR  33141^  the 
following  eventa  haws  eccuned  On 
September  4, 1890;  the  rrc  preliminari^ 
detarmined  that  thaxe  i»  a  reasonable 
indicatioD  that  an  industry  in  the  United 
States  is  materiBlly  injured  by  reason  of 
imports  of  FPDs  from  Japan  (55  FR 
37577,  September  12, 1990). 

On  September  27, 1990,  the 
Department  pieseated  its  queationnaire 
to  Hosidan  Electronic*  Co..  Ltd. 
(Hosiden).  Matsushita  Electronics 
Corporation  (MatsuafaHaJ.  9Mrp 
Corporation  (Sharpjt  and  To^ba 
Corporation  (Toshiba).  These 
companies'  sales  accounted  for  more 
than  sixty  percent  of  imports  of  FFDs 
during  the  period  ef  investigatian  ^QQ. 

On  November  7. 1900,  in  accordance 
with  section  733(c)(^(B](n  CO  uul  Cnj  of 
the  Ad.  we  pos4;>oned  the  prefiminary 
detenninafion  until  February  13, 1901 055 
FR  47783.  Novonber  15. 1990). 

In  October  and  November  1990  we 
received  replies  to  the  questionnaire 
frxim  respondents.  Subsequent  to  these 
replies,  a  number  of  supplemental 
questioimaires  are  issued.  In  addition, ' 
based  on  infbrmatlon  in.  the 
respondents'  initial  questionnaire 
responses,  constructed  vcdue  (CV) 
questionnaire  sections  were  issued  to 
Hosiden  and  Toshiba  and  further 
manufecturing  questiem^re  sections 
were  issued  to  Matsushita  and  Teridba. 
Responses  to  oO  of  the  aforementioned 
questionnaire  section*  and  supplements 
were  rec^ved  from  the  respondents  in 
time  for  rowaideration  tat  the  puqwaee 
of  thia  pteUmiBBry  deteiminadoa.  Baaed 
on  the  Deeeaibcr  21, 1890  snpplemeatal 
questioBa^e  respense,  a  CV 
questionnaire  section  wee  Issued  to 
Sharp.  A  response  to  this  was  not 
received  ia  time  fat  consideraMon.  for 
the  purpoaea  of  tida  ptelirainary 
dfterminatian 

la  1h«  petkieB.  petitieneta  alleged  thai 
all  respondeat*  were  eeUiagFroBiB  the 
home  smsicet  at  prtca*  below  the  oeet  of 
production,  h  subsequent  submissions. 


petitioners  supplemented  i 
allegations  for  Toshiba,  Sharp,  and 
Matsushita.  On  January  la  1991.  the 
Department  initiated  cost  of  production 
(COP)  investigations  with  regard  to 
Sharp  and  Toshiba.  On  January  15, 1991, 
the  Departaient  hoitlated  a  COP 
investigation  wtti  regard  to  MatmsiiikB. 
The  D^artsaent  iseaad  COP 
questionnaire*  to  theve  conpmies,  bet 
response*  tv  these  quesUuiiiiaires  were 
received  too  late  to  be  used  for  the 
purpoaes  of  this  preliminary 
detenaiBation.  Wa  wiU  analyze  and 
verii^  the  COP  reepanse*  for  use  in  the 
Department's  final  determination. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigatiaB  are  hi^  kifetmatieB  : 
content  fiat  panel  displays  and 
subasae  ml  iKmi  (aeieoL 

High  inf emntioB  ooatnit  fiat  panel 
displays  are  large  area,  Buttrix 
addressed  displaya.  bo  peatar  than  fioor 
inches  in  depth,  with  a  picture  element 
("plxeT)  cotmt  of  120,008  or  greater, 
whether  complete  or  iiicomplete, 
assembled  or  mnssembled.  Included  are 
monochromatic  Hmited  coiar,  and  full 
color  displays.  Displays  may  utilize,  bat 
are  not  liadted  to,  thefbllov^ 
technologies  Liquid  erystel  (LCD): 
plasma;  and  electroluminescaice  (EL^ 
High  iirforra^ion  content  flat  panel 
displays  are  uaed  to  display  text, 
graphics,  and  video. 

Subassemblies  of  a  high  iitfermatton 
content  flat  panel  ^aptay  an  piooesssd 
glass  substrates,  whether  or  not 
integrated  with,additioiial  coflsponenta^ 

The  foUowiBg  merchandise  is 
excluded:  Seynented  flat  panel  displays; 
matrix  addreseed  flat  panel  di^lays 
with  lea*  thui  120.008  pixds;  nd 
cathode  ray  tabes  (CRTs). 

FPD*  are  currently  dasaifiable  under 
the  foUowing  Harmonized  Tariff 
Schedide  (KTS)  suhheadJngs:  8543. 8803, 
9013^  98U.  9017i»X10,  OOia  9022. 9028. 
9027. 903a  9031.  8741  J)2.3a  8471  JI2.40. 
8473.iaoa  8473.21j0a  8473.30A0. 
8442.40.0a  84B8. 8517.9aoa  8688.1080. 
8529.90.0a  8581.2aoa  85319000,  and 
8541.  The  HIS  sabheadings  are 
provided  fat  convuiienc*  and  customs 
purposes.  The  written  description 
remains  dispositive. 

In  the  Departmeat's  notice  of 
initiatioa  the  scope  of  thiainvestigatipn 
originally  was  defined  to  indude 
subassemblies  of  a  display  that  "are 
exclusively  dedicated  to  or  designed  for 
use  in  high  information  content  flat 
panel  displays"  without  fiirthet 
limttatiaa.  PatftioBMawaie  ooDceroad 
that  if  the  scop*  did  asti^dade         ^  _ 
subassemblies,  any  eventual  duty  order 
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would  be  easily  circumvented  The 
petition  did  not  specifically  name  each 
of  the  subassemblies  to  be  covered 
because  of  the  large  number  of  possible 
permutations  of  subassemblies. 

Upon  further  consideration,  the 
Department  has  preliminarily 
determined  to  revise  the  scope  of  this 
investigation,  balancing  petitioners' 
concerns  with  the  unnecessary 
disruption  of  trade  in  a  variety  of 
electronic  components.  Trade  in 
components  designed  for  many  other 
applications  could  be  impeded  as  U.S. 
Customs  attempted  to  determine  which 
of  the  enormous  number  of  electronic 
components  imported  are  exdusively 
dedicated  to  FTOs.  Accordingly,  the 
scope  of  this  investigation  is  now  as 
de&ied  above.  We  are  induding  glass 
substrates  because  they  are  the 
essential  elements  of  an  FPD.  In  fact  a 
glass  substrate  is  the  core  component  to 
which  all  other  components  are  affixed. 
This  new  definition  should  aid  the 
administrability  of  any  ensuing  order. 

Clarification  of  Scope 

On  December  31, 1990,  Mitsui  ft  Co., 
Ltd  and  Mitsui  Comtek  Corp.  (Mitsui) 
submitted  a  request  for  clarification  of 
the  scope  of  investigation.  Mitsui 
imports  a  "nearly  finished  computer,  in 
kit  form"  frvm  Japan.  The  incomplete  kit 
is  shipped  in  four  or  more  "groups"  of 
components.  "Group  1"  consists  of  the 
following:  An  LCD  assembly  [i.e.,  the 
FPD  assembly  and  electronics,  mounted 

«^in  the  lid  and  attached  to  the  computer 
cabinet  top),  cabinet  bottom  with 
speaker  and  electromagnetic 
interference  shield,  modem  cavity  cover, 
backup  battery  cover,  and  the  keyboard 
assembly.  Mitsui  contends  that  the 
Department  should  determine  that  the 
scope  of  the  investigation  does  not 
indude  sales  of  computer  systems 
which,  although  designed  and  purchased 
by  original  equipment  manufacturers 
(OEMs)  as  unitary  systems,  are  exported 
to  the  United  States  in  discrete 
shipments  which  include  FPDs. 

We  disagree  with  Mitsui.  We  find  the 
"group  1"  items  to  be  shipments  of  FPDs 
within  the  scope  of  this  investigation. 
First,  while  rulings  of  the  U.S.  Customs 
Service  are  not  binding  on  the 
Department  we  find  such  rulings  to  be 
instructive.  In  three  rulings  issued  in 
1988, 1989,  and  1990,  Customs 

■  determined  that  shipments  of  "group  1" 
"do  not  represent  an  unassembled 
computer,"  but  rather  were  properly 
dassified  as  "display  units  without 

'  cathode  ray  tube,  having  a  visual 
display  diagonal  not  exceeding  30.5 
centimeters,"  under  HTS  8471.92.3000. 
The  product  description  and  the  HTS 
nimiber  suggest  that  the  product  being 


imported  by  Mitsui  falls  within  the 
scope  of  our  investigation.  Absent 
evidence  to  the  contrary,  we  believe 
that  the  Customs  dassification  is 
accurate  and  appropriately 
characterizes  this  merchandise  as 
within  the  scope  of  this  investigation. 
This  determination  is  consistent  with 
our  final  determination  in  Color  Picture 
Tubes  from  Japan  (November  18, 1987, 
52  FR  44171)  (CPTs).  In  that  case,  we 
determined  that  the  mere  fact  that 
additional  components  may  be  entered 
at  the  same  time  as  theCPT  did  not 
change  the  fact  that  a  CFT  was  being 
imported  and  potentially  diunped. 
Second  the  scope  of  the  investigation 
explicitly  indudes  LCD  FPDs.  Mitsui  has 
not  claimed  that  the  FPD,  separate  from 
the  other  components  included  in  the 
"group  1"  shipment  is  somehow  outside 
the  scope  of  the  investigation.  Third 
Mitsui's  contention  that  the  finished 
product  [i.e.,  the  computer)  is  treated  by 
the  OEM  as  an  integrated  entirety  and 
all  components  are  designed  for  a 
specific  and  singular  end  use  is  not 
dispositive  of  whether  merchandise  is 
within  the  scope  of  investigation.  Mitsui 
dearly  sells  a  collection  of  components 
to  the  OEM,  one  of  which  is 
indisputably  an  FPD. 

Standing 

Since  February  1, 1991,  the 
Department  has  received  several  letters 
questioning  petitioners'  standing  to  file  a 
petition  on  behalf  of  an  industry, 
pursuant  to  section  732(b]  of  the  Act. 
We  will  fully  investigate  these 
allegations. 

Period  of  Investigation 

The  period  of  investigation  is 
February  1, 1990  throu^  July  31. 1990. 

Class  or  Kind  of  Merchandise 

We  have  received  numerous 
comments  from  petitioners,  respondents, 
and  other  interested  parties  regarding 
the  question  of  whether  the  subject 
merchandise  constitutes  one  or  more 
classes  or  kinds  of  merchandise 
pursuant  to  section  731  of  the  Act  Our 
policy  has  been  to  apply  the  following 
criteria  in  making  dass  or  kind 
dedsions:  The  physical  characteristics 
of  the  product  the  expectations  of  the 
ultimate  purchasers,  the  ultimate  use  of 
the  product  and  the  channels  of  trade. 
After  consideration  of  all  views 
expressed,  and  based  upon  our 
discussions  with  product  experts,  the 
U.S.  Customs  Service,  the  ITC,  and 
Department  staff  from  the  Office  of 
Computers,  among  others,  we  have 
preliminarily  determined  that  the 
subject  merchandise  constitutes  a  single 


dass  or  kind  of  merchandise,  regardless 
of  technology. 

With  respect  to  physical 
characteristics,  we  have  dedded  that 
the  similarities  of  FPDs  using  the 
various  technologies  outweigh  the 
differences  among  them.  All  FPD 
technologies  are  designed  in  ways  that 
allow  the  display  of  text  graphics,  and 
video  on  screens  that  are  four  inches 
thick  or  less.  Regardless  of  technology, 
an  FPD  must  meet  this  basic 
requirement 

With  respect  to  ctistomer 
expectations,  we  have  decided  that  the 
fundamental  expectations  of  the 
consumer  are  essentially  the  same  for 
all  FPD  technologies.  While  different 
technologies  provide  users  with  a  choice 
of  features,  they  do  not  offer 
fundamental  differences  in  meeting  the 

basic  requirement  to  display  text    

graphics,  and  video.  In  dioosing  an  FPD, 
consiuners  (principally  original 
equipment  manufacturers)  have  a  range 
of  additional  requirements  and  must 
weigh  the  strengths  and  weaknesses  of 
the  different  tedmologies  in  order  to 
meet  the  needs  of  their  customers.  They 
are  able  to  do  this  because  the 
technologies  are  broadly  substitutable. 

We  find  that  the  ultimate  uses  of  all 
FPD  technologies  are  essentially  the 
same  given  the  similarities  in  FPD 
technologies,  as  outlined  above.  All 
FPDs  are  designed  to  display  text 
graphics,  and  video. 

With  regard  to  channels  of  trade,  we 
have  no  evidence  on  the  record  that 
suggests  that  the  channels  of  trade  differ 
among  FPD  technologies. 

FPD  technology  and  manufacture  is  a 
dynamic,  rapidly  evolving  commerdal 
area.  New  advances  in  FPD  technologies 
make  the  range  of  available  products 
even  more  interchangeable.  A  multiple 
class  or  kind  decision  based  on  today's 
technology  may  be  quickly  undermined 
by  further  breakthroughs  in  the  near 
fut\ire. 

We  will  continue  to  consider  this 
issue  and  all  comments  submitted  in  this 
regard. 

Such  or  Similar  Comparisons 

We  have  determined  that  there  are 
three  such  or  similar  categories  of 
merchandise:  LCD;  plasma;  and  EL 
Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  with 
which  to  compare  merchandise  sold  in 
the  United  States,  sales  of  the  most 
similar  merchandise  were  compared  on 
the  basis  of  a  three-tiered  set  of  criteria 
developed  after  consulting  the  parties  to 
the  investigation.  The  set  of  criteria  is 
fully  explained  in  Appendix  V  of  the 
Department's  questionnaire. 
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in  the  physical  duracteristica  •!  te 
merchandlM.  wfcBvapyiaiJ&kitK  fai 
accoahDmwilk»wHtm77^»$mC^at 
the  Act 

Fair  Vahi*  CanqpuiMai 

T»  ^leniiD*  wteAcr  srie*  of  FPD» 
from  Jtapaa  to  te  IWted  Stalw  wne 
made  at  Im  ftiD  Mf  valM,  we 
compaiei  *e  Uhiled  Statas- price  t»  tlw 
foreign  market  vaioe  (fMVV  ■•  epedBad 
in  the  'United  States  Price"  aad 
"Foreign  Market  YttuT  wcttona  a£  thia 
notiea. 

United  StateaMca 

A//oa#dk» 

For  Hosiden.  we  baaadl  UnMed  Statea 
price  OB  parchaie  price,  in  aceordanca 
with  sectioa  772fb)  af  the  Act,  because 
aU  sales  were  made  direct^  to  unrelated 
parties  prioc  to  importatioa  into  the 
United  States.  We  cafailateH  pucchasa 
price  hasad  oa  packed.  FOB  customer's 
freight  forwarder  ia  Japaa  or  Japan 
seaport  prices  to  unreliatad  oistometa  In 
the  Uaitod  States.  We  made  dai&ctioBS. 
where  appropeiata,  for  foreign  brokerage 
and  handliagr  Core^  inland  freight, 
foreigp  <"l«nrf  insiiraarCi  palletiiing,  and 
containariaatton  and  stevedoring 
expense. 

RMalnuMa 

For  Matsushita,  we  baaed  United 
States  piica  CO  porchaae  price,  in 
aceordanca  with  section  772(b)  of  the 
Act  where  sales  were  aiade  directly  to 
unrelated  parties  prior  to  importation 
into  the  United  Stotes.  For  Matsushita's 
sales  of  FFDs  which  fi  further 
maaufactured  in  the  United  States  into 
portable  computers,  we  based  United 
States  price  on  exporter's  sales  price 
(ESP),  in  sccordance  wfth  section  77Z(c) 
of  the  Act 

We  calculated  parchaae  price  based 
on  packed.  FOB  U.S.  port  or  delivered 
prices  to  anrelated  cuatomers  in  the 
United  Stotes.  We  made  deductiens. 
where  appropriate,  for  foreign  brokerage 
and  handling,  foreign  inland  freight, 
ocean  freight  air  frvight  U.S.  inland 
frei^t  US.  brokvags  aad  handling. 
U.S.  CuatoBoa  procasaing  fees,  harbor 
maintenance  fees*  and  insurance.  In 
aceordanca  with  section  772(dHl)(Q  of 
the  Act  we  added  to  act  unit  prka  the 
amooat  of  vafaie-added  tax  (VAT)  that  is 
not  collected  by  reason  of  exportation  of 
the  merchandise 

For  BS>  sales,  tha  n>De  ware 
incorporated  into  a  portabla  computer 
before  being  seU  to  tlis  first  unrelated 
party.  To  eafcalate  BSF  we  uaed  the 
packed,  FOB  prices  of  computers  to 


imrelated  paiihwenis  to  the  UUIed 
States. 

We  mada  daaactioMt  wnaBi 
appropriate,  for  fnnti^  inkad  freight 
foreign  brokerafa  aad  handling  aeeaa 
freight  akfraliM.  U&  inland  ireiifit 
U.S.  Uii^aiia  mi  baBdliBf,  U.& 
Custoam  pracesBit  faes^  harbor 
matotenance  fw,  aad  iosoiaH:*.  la 
aceordanca  with  section  77a(e)(2)  ^  the 
Act  wamadaadditionid  daducttoBS, 
where  appsafriata,  for  credit  expenses, 
waaaaty  axpensaa.  rayaltias>  and 
indirect  seMjiagsiipswns.  In  aceordanca 
with  sacttaa  772(r^)(C)  ef  tha  Act  we 
added  to  nat  unit  price  the  aiamint  o£ 
value-added  tax  (VAT)  that  is  not 
collected  by  caaaco  of  ei^ortatton  of  the 
merchandiae 

In  addition  to  the  aforementioned 
deductions,  wa  deducted  all  value 
added  to  the  FFO  to  the  United  States, 
pursuant  to  section  772(e)(3)  of  the  Act 
The  value  added  consists  of  the  costs 
associated  with  the  production  and  sale 
of  the  computet,  o&erthan  costs 
associated  with  the  FPD.  and  a 
proportioaat  amount  of  profit  or  loss 
related  to  the  value  added  Profit  or  loss 
was  calcuTafed  by  deducting  (h>m  the 
sales  price  of  the  computer  aU 
production  and  selling  costs  incurred  by 
the  company  for  the  computer.  The  tot^ 
profit  or  loss  was  then  allocated 
proportionately  to  all  componente  of 
cost  Only  the  profit  or  loss  attributable 
to  the  value  added  was  deducted. 

In  determining  the  costs  luuurred  to 
produce  the  computer,  the  Department 
included  (1)  the  coste  of  manufacture  Ibr 
each  component;  (2)  movement  and 
packing  expenses  for  each  component 
and  (3)  general  expanses,  including 
selling,  general  and  administrative 
expenses,  R&O  expenses,  and  interest 
expenses.  We  uaed  Matsufaite's  date 
except  in  those  <tift«nf.—  where  Uie 
coste  were  not  appropriately  quantified 
or  valued 

CShaip 

For  Sharp,  we  based  United  States 
price  OB  pusehaee  price,  to  accordance 
with  sectiea  772(b)  of  the  Act  where 
sales  were  made  directly  to  unrelated 
parties  prior  to  importation  into  the 
United  States.  Where  sales  to  the  first 
unrelated  purchaser  took  place  after 
impartatioB  into  the  United  States,  we 
based  United  Stotes  price  on  exporter's 
salea  price,  to  accordance  with  section 
772(c)  of  the  Act 

We  calculated  purchase  price  based 
on  packed,  ex-godown  (free  on  dock) 
port  of  export  prices  to  unrelated 
customers  to  the  United  Stotesi  We 
made  deductions,  where  appropriate,  for 
foreign  brokerage  and  haacfting,  foreign 
inisnd  fcei^t  and  foceiga  land 


insuraneai  In  aoaasdanea  wMk  sactton 
772(({|tLKG>ef  the  Ad.  we  added  to  nat 
unit  prioathaamooBt  af  vaka>added  tax 
(VAT)  that  la  nat  railarted  by  aeasea  of 
exportation  of  thrmaschandiae. 

In  ito  Nsaember  201  ttW(|BeattanBatre 
response,  Shary  failed  to  yroffida 
matches  or  dtfiarsiiGa  to  merchandbv 
adjustmeat  tnformattaB  inr  tawo  FFD 
models.  In  ito  Datamber  ZU  MOft 
supplementat  wayo— a,  eoec  agete 
Sharp  did  not  pRrrida  maridwa  ar 
differaaca  to  ■aiihainiiis  ai^ualaiaito 
for  the  twoffDmodda,  botinataad 
todicated  that  thara  were  no  matchea. 
Based  or  this  tofaimaMon.  dte 
Department  iasoed  Sharp  a  CV 
questionaaira  sactton  oafanaary  4.  mi. 

Becaose  Sharp's  lasyonee  to  the  CV 
questtoimaire  seetfoR  was  net  received 
m  time  for  consideration  to  tide 
preioAnry  deterratoatiea.  we  osed  the 
best  informatton  avadlabla,  to 
aceerdmce  with  section  776(g)  of  the 
Act  for  Aese  parcheeo  pri€»  safes 
without  mstdtes  to  titohene  BMHiu*!  As 
best  information  available;  we  used  the 
weighted-average  margto  of  Sharp's 
sales  wits  mai^g^ns  greater  tnan  serK 

For  19  additional  sales  where  Sharp 
did  not  provide  suflldent  tofonnatton, 
we  also  used  the  wsiglited-average 
maigto  of  sales  with  maighis  greater 
than  zero  as  die  best  information 
available. 

We  calculated  ESP  baaed  on  packed. 
OF  prices  to  unrelated  customers  to  the 
United  Stetes.  We  made  deductions, 
where  apysopttote.  fer  foreign  inland 
freight  foreign  brokerage  cmd  handling, 
ocean  freight  air  freight  U.S.  Customs 
processing  fees.  U.S.  inland  freight  U.S. 
brokerage  and  tianHBng,  and  insurance. 
In  accordance  with  section  772(e)(Z)  of 
the  Act  we  made  additional  deductions, 
where  appn^riate.  for  credit  expenses, 
warranty  expenses,  direct  advertising 
expenses,  product  Babifity  piremiuraa. 
price  protectton  rebates,  rebates  for 
meeting  competitton.  toventory  carrjring 
expenses,  and  indirect  selling  expenses. 
In  accordsnce  with  section  772(eHl]  of 
the  Act  we  also  deducted  commissions, 
to  accordaoea  widi  sactton  772(d)(1)(C) 
of  the  Act  we  added  to  net  unit  price 
the  amount  of  value-added  tax  (VAT) 
that  is  not  coUactad  by  raaaon  of 
exportotton  of  the  merchandiae. 

D.  Toshiba 

For  Toshiba,  we  based  United  States 
price  oa  purchase  price;  to  accordance 
with  section  772(1^  of  the  Act  where 
sales  were  made  directly  to  unrelated 
parties  prior  to  iaqjortotiop  toto  the 
United  States,  For  Toehiba's  sales  of 
FPDs  which  it  further  racnutoctured  to 
the  United  States  into  posrabla 
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computesa,  we  baaed  Uaitad  Stotaa  pake 
on  e:q>orter's  sales  price  (ESP),  to 
accordance  with  section  772(c)  of  the 
Act 

Wa  calculated  yoMhaaa  price  baaad 
onpackeix  PODport  or  export  POr 
(Mb  on  rtdls)  Japa^  or  FOEdastinatton 
yitces,  as  apyroysiato.  touBtahtad 
eostomera  to  Ae-  United  Statea.  We 
made  deduuHuns,  wherr  appropriate,  fbr 
foreign  brokerage  andhancffihg,  foreign 
inland  freight  ocean  freight,  air  freight 
U.S.  inland  freight  U.S.  brokerage  and 
handling.  U.S.  duty,  and  tosurance.  fat 
accordaoee  writh  section  772(^1)(C>  of 
the  Act  we  added  to  net  unit  price  Aa 
amount  of  value-added  tax  (VAT)  that  is 
not  coDected  by  reaeoa  of  exportotion  of 
the  merchandise.     

For  ESP  sales,  (he  FTOa  were 
tocoryarated  toto  a  portaUe  computer 
before  betog  sold  to  the  first  onrdated 
party.  To  calculate  ESP  we  used  the 
packeii  FOB  prices  of  computers  to 
unrdafed  puichaaerfr  to  the  United 
Stotes. 

Wa  made  dieductions,  where 
appropriate,  fbr  foreign  inland  fcieght 
foreign  bndcerage  and  handling,  ocean 
freight  air  fi«l^t  U.S.  inland  freight 
U.S.  brokerage  and  handling,  U.S. 
Customs  processing  fees,  and  tnsarance. 
to  accornraoe  with  section  77Z(e)(29  of 
the  Act  we  made  additiond  dethetfens, 
where  appvopriate,  ror  cash  diecamte. 
rebates,  crecfit  e^qienses,  ffoering 
expense^  actvertieliig  expeneea, 
warraaty  expensesi  reyaMes,  price 
preteetfea;  toventory  carryiagexpeneest 
and  todbeet  selftsg  expenaee.  bi 
accordance  with  section  772(d)(1)(C)  of 
the  Act  we  added  to  net  unit  price  tiie 
amoaatt^  af  vahte'flddsd  tax  fVAT>  that  is 
not  ooUected  hf  reasoa  of  eaqtortafiaa  of 
the  BsaoEhandiae. 

In  addition  to  ftaafaaementtoned 
dedacttona.  we  dedocted  all  ^ub 
added  to  the  RB  to  the  Utaited  Slatea. 
pursuant  to  sectiaa  772(e)(3)  of  the  Ad. 
The  vahie  added  conaieto  of  die  oiste 
assodated  wiUt  the  ytodaetien  and  sala 
af  tfaa  compaler,  edawten  coste 
associated  with  the  FnX  and  a 
proportional  amount  of  yrofit  or  toss 
related  to  the  vatoe- added  Profit  or  lose 
was  calculated  by  deduetiag  from  Aa 
sales  price  of  Ifaa  coaputer  all 
prodactton  and  selling  coste  incurredby 
the  cooB^any  fas  the  ce^uter.  The  total 
profit  ar  tosa  was  then  aUeeated 
properttoaataly  to  all  cemponaato  of 
coat  Daly  the  profit  or  leaa  attributable 
to  the  vabia  added  was  deducted 

to  detenniniag  the  coste  incurred  to 
produce  the  computer,  the  Department 
toduded  (1)  the  coste  of  manufacture  fbr 
each  component,  (^movameat  aad 
packing  expeasaaCor  each  rnmpnapnt, 
and  [Si  general  expenses,  induding 


selling  gMSsaL  and  adaiiniatarativa 
expenses,  RAD  esqienaea,  andtotesest 
expensea. 

Porngn  MarKet  Varaa 

In.  order  to  deteimiae  aiietfier  there 
were  suffideaf  sales  ofFPDs  to  the 
home  market  te  serve  a»  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volimie  of  home  mariiet  sales  to  each 
such  or  stoiilar  category  to  (he  volume  of 
Qdsd  country  sales  to  de  same  such  or 
similar  category,  to  accordance  with 
section  773(a]tll  of  the  Act  Shaip. 
Matsushita,  aad  Hodden  had  viable 
home  markete  wfth  respect  to  sales  of 
all  relevant  such  or  sinrilar  categories  of 
FPDs  made  daring  (he  POt  TosUba's 
home  market  was  viabte  for  sales  of 
LCD  FPPa,  but  not  viable  for  sales  of 
plasma  FFDls. 

A.Hosidni 

We  ealcdated  PMV  bcned  on  CV,  to 
aceordanee  wiA  scttien  779(e)  af  the 
Act  because  Iloeidea  had  m»  sales  to 
the  boBie  marlcet  wmdi  csoald 
reasonably  be  eooqpared  to  ito  U.S,  sdles 
according  to  Ae  Dcpartmenf »  aiafc^itog 
criteria.  The  CV  todadiea  te  cost  of 
raatcrtols  and  fabrication  of  the 
meechandiBe  exported  to  dis  Umtad 
Stotes,  plaa  geaerat  trxp&tnn,  prsfit 
and  packing.  We  used  Hoddea'a  CV 
data  excqit  to  tkoaa  instances  adieretfas 
coste  weea  not  apyroprialefy  qaantifiad 
arvdaed.  Alter  the  ad|nstment«  wa 
uaed  actual  geaarai  rupanaaa,  ia 
accordmne  with  section  773(^|l)(B)(i) 
of  the  Act  because  they  exceeded  the 
stetotory  minimum  of  ten  percent.  For 
profit,  we  applied  ef^bt  pexosBt  of  die 
combtaed  cost  erf  materials,  fcbricatton, 
and  ganerd  eatpanses,  yursaant  to 
sectton773(e)(l)(B^)oftfaaAct  . 
bccaaae  the  actoalQgnre  vras  ksa  than 
the  stetotory  minimum  of  eight  percent 

From  FMV,  we  deducted  home  market 
credit  and  warranty  expenses.  We 
added  U.S.  creifit  ei^ense,  U.S. 
warranty  expense,  and  U.Si  direct 
technical  services  expens&  We  added 
U.S.  commissions  and  deducted  home 
market  todicect  seUtog  eiyiaBSS  vp  to 
the  aaioant  of  the  U3.  conBaisatons,  to 
accordance  widi  19  CFR  353.5fl(H 

B.  Afatsasfifta 

We  cakulated  FMV  based  OB 
dehvered  pricea  te  imrelated  origind 
equipment  awoufacturers  to  the  hosae 
market  to  accordance  with  section 
773(a)(lHA}oftheAGt 

F^  cemparison  to  purchase  price 
sales  we  made  deductions,  where 
i^^proprfate.  for  diacounte  and  foreign 
intond  freigbt.  We  made  drsumstance  of 
sde  adjustoteats.  where  aiqiropriate,  for 
difEerences  to  credit  wairanty,  aad 


■eyal^  expeaaast  ymaaat  to  19Cnt, 
353.56(aV  W»  dediietad  heme  maikat 
packtogcaate  and  added  US.  yacktog 
costa.  We  mnda  a  ctBcamataaoe  of  sale 
adjualmant  isr  VAT  Im'jiiwt  an  hoam 
maiket  aaAes  aot  on  expert  sales.  We 
made  tha  VAT  adjastmaut  baaed  on  US, 
gross  price  net  of  discounts. 

For  comparison  to  ESP  sales,  we  made 
deductions,  where  appropriate,  for 
dIscoBnto  and  foreign  inland  freight  We 
made  deductions  for  credit  wananty, 
and  royalty  expenses.  We  also  deducted 
todfrect  seStog  expenses,  tndndtog 
toventory  carrying  expenses, 
warehousing  expenses,  advertising 
expenses,  and  other  indirect  selling 
expenses.  This  deduction  for  home 
maricet  todBrect  sel&ng  expenses  was 
capped  by  the  amount  ef  indirect  seBiag 
expenses  tocurred  to  the  U.S.  market  ip 
accordance  wtih  19  CFR  SSSLSOCbl  We 
dethided  home  market  parking  coste 
and  added  U.S.  packing  coste.  We  made 
a  circumstance  of  sale  adjustment  tor 
VAT  incurred  onhome  maiket  sales  and 
not  on  export  aalea^  We  made  the  VAT 
adJMStment  baaed  on  the  constructed 
gross  U.S.  price  ef  the  fTD. 

C.  Sharp 

We  cdcutated  FMV  based  on 
delivered  prices  to  nnrrlated  custoassrs 
to  ftn  hoott  nnrket  to  accordance  wiA 
section  773(a)(iXA)  of  the  Act 

For  comparisoa  te  parchase  price 
sales,  w»  made  daducttons  for  cash 
disceiirats,  rebates,  and  foreign  iidend 
frei^t  We  dedocted  hone  mariiet 
creAt  pursaant  to  19  CFR  353.56(a).  We 
dMacted  heme  market  packing  coete 
and  added  U.S;  paddng  coste  and  U.S. 
credit  expenses.  We  made  a 
circuraefance  ef  sale  adjustment  tar 
VAT  tocurred  on  home  market  sales  and 
not  on  export  sales.  We  made  the  VAT 
adjustment  based  on  U.&  gross  price  net 
of  (fisconnte. 

For  comparisoa  to  ESP  sales,  we  naade 
deductions  fbr  foreign  inland  freight.  We 
made  deductions,  where  appropriate,  for 
credit  cask  discounts,  and  rebates.  We 
also  deducted  home  market  inffirect 
selling  expenses,  which  included 
toventory  cairying  expenses,  product 
liability  prcaniuas,  other  indiriect  selling 
expensea  and  advertising  expenses. 
This  deductton  for  home  market  todircct 
selling  expenses  was  capped  by  the 
amount  of  indirect  selling  expeuses  and 
commissions  incurred  in  the  U.S. 
atarket.  to  accordance  with  19  CFR 
353.5e(b).  We  deducted  heme  market 
pacldag  GosU  and  added  U.Syeckiog 
costs;  Wa  made  a  dicumstaace  of  sale 
adjustment  for  VAT  incursd  oa  home 
market  sales  and  aot  on  ejqMtrt  sales. 
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W«  mad*  the  VAT  adfostmant  bated  on 
US.  groaa  price  net  of  diaooonts. 

For  conyarieoM  to  both  pmchaM 
price  and  ESP  salea.  we  did  not  allow 
home  maiket  wananty  adfuatments 
because  of  etton  and  omlMJont  in 
Sharp's  allocation  methodology. 

D.  Tothiba 

We  calculated  FMV  for  LCD  FFDs 
based  on  delivered  prices  to  related  and 
unrelated  customers  in  the  home  market 
We  have  determined  that  sales  to 
related  customers  in  the  home  maricet 
were  at  arm's  length. 

For  cmnparison  to  purchase  price 
sales,  we  made  deductions,  w^ere 
appropriate,  for  discounts,  rebates, 
warranty  expenses,  and  foreign  inland 
frei^t  We  made  drcumstance  of  sale 
adjustments  for  differences  in 
advertising  expenses,  direct  selling 
expenses,  and  credit  expenses,  pursuant 
to  19  CFR  353.5e(a).  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs,  royalty  and  credit 
expenses.  We  made  a  circumstance  of 
sale  adjustment  for  VAT  incurred  on 
home  market  sales  and  not  on  export 
sales.  We  made  the  VAT  adjustment 
based  on  U.S.  gross  price  net  of 
discounts. 

For  comparison  to  ESP  sales,  we  made 
deductions,  where  appropirate,  for 
discounts,  rebates,  and  foreign  inland 
freight  We  made  deductions  for 
advertising  expenses,  warranty 
expenses,  direct  selling  expenses,  and 
credit  expenses.  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs.  We  made  a  circumstance 
of  sale  adjustment  for  VAT  incurred  on 
home  market  sales  and  not  on  export 
sales.  We  made  the  VAT  adjustment 
based  on  the  constructed  gross  U.S. 
price  of  the  FPD. 

We  based  FMV  for  plasma  FFDs  and 
on  LCD  FPD  model  on  CV,  in 
accordance  with  section  773(e)  of  the 
Act  because  Toshiba  had  no  sales  in 
the  home  market  wdiich  would 
reasonably  be  compared  to  the  U.S. 
sales  of  these  models  according  to  the 
Department's  matching  criteria.  The  CV 
indudes  the  cost  of  materials  and 
fabrication  of  the  merchandize  exported 
to  the  United  States,  as  reflected  in  die 
price  Toshiba  paid  for  the  FFD  from  an 
unrelated  supplier,  phis  general 
expenses,  profit  and  packing.  We  used 
Toshiba's  CV  data  except  in  those 
instances  where  die  costs  were  not 
appropriately  quantified  or  valued.  After 
the  adjustments,  we  used  actual  general 
expenses,  in  accordance  with  section 
773(e)(l)(B)(i)  of  die  Act  because  diey 
exceeded  die  statutory  minimum  of  ten 
percent  For  profit  we  applied  eight 
percent  of  the  combined  costs  of 


materials,  fabrication,  and  general 
ejqMDses.  pursuant  to  section 
773(e)(l)(BHii)  of  die  Act  because  die 
actual  figure  was  less  than  the  statutory 
minimum  of  eig^t  percent 

We  based  FNfV  for  an  additional  LCD 
FPD  model  on  CV  in  accordance  with 
section  773(e)  of  the  Act  because 
Toshiba  had  no  sales  in  the  home 
maiket  which  could  reasonably  be 
compared  to  the  U.S.  sales  of  Uiis  model 
according  to  the  Department's  matching 
criteria.  The  CV  includes  the  cost  of 
materials  and  fabrication  of  the 
merchandise  exported  to  the  United 
States,  plus  general  expenses,  profit 
and  packing.  We  used  Toshiba's  CV 
data  except  in  those  instances  where  the 
costs  were  not  appropriately  quantified 
or  valued.  After  the  adjustments,  we 
used  actual  general  expenses,  in 
accordance  wiUi  section  773(e](l](B](i) 
of  the  Act  because  they  exceeded  the 
statutory  mininmtn  of  ten  percent  For 
profit  we  applied  eight  percent  of  the 
combined  cost  of  materials,  fabrication, 
and  general  expenses,  pursuant  to 
section  773(e)(l)(B)(U)  of  the  Act 
because  the  actual  figure  was  less  than 
the  statutory  minimum  of  eight  percent 

From  CV  we  deducted  home  maiket 
direct  selling  expenses.  We  also 
deducted  home  market  indirect  selling 
expenses.  This  deduction  for  home 
market  indirect  selling  expenses  was 
capped  by  the  amount  of  indirect  selling 
expenses  incurred  in  the  U.S.  maiket  in 
accordance  with  19  CFR  353.56(b). 

Currency  CoDversian 

In  accordance  with  19  CFR  353.60,  we 
converted  foreign  currency  into  the 
equivalent  amount  of  United  States 
currency  using  the  official  exchange 
rates  in  effect  on  the  appropriate  dates. 

Verificatioo 

As  provided  in  section  77e(b)  of  the 
Act  we  will  verify  all  information  used 
in  making  our  final  determination. 

Suspension  of  Liquldadon 

In  accordance  with  section  733(d)(1) 
of  the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  FPDs  from  Japan,  except 
for  those  of  Hosiden  and  Matsushita,  as 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  that  are  entered, 
or  withdrawn  bom  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preuminary 
dunq)ing  maigin,  as  shown  b«low.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  weighted- 


average  dumping  maigins  are  as 
foUows: 


Minuisclurtr/praduoar/«90rttr 

psreswags 

HiMldsn  BMkonica  Co.  Ud. 
Mlwihlli  Bweic  mdusWsl  Co,  UA .. 

0.00 
1.46 

AlOVwra 
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ITC  Nodficatkm 

In  accordance  with  section  733(f)  of 
the  Act  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  businesa 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  in  writing 
that  it  will  not  disclose  such 
information,  either  publicly  or  under 
administrative  protective  order,  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Investigations. 
Import  Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  threaten  material  injury  to.  or 
are  materially  retarding  the 
establishment  of.  the  U.S.  industry 
before  the  later  of  120  days  after  the 
date  of  this  preliminary  dBtermination  or 
45  days  after  our  final  determination. 

Public  Comment 

In  accordance  widi  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
April  11. 1991.  and  rebuttal  briefs  no 
later  than  April  18, 1991.  In  accordance 
with  19  CFR  353.38(b).  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  The  hearing  will  be  held 
on  April  22. 1991.  at  10  aon.  at  die  U.a 
Department  of  Commerce,  room  3708, 
14th  Street  and  Constitution  Avenue. 
NW..  Washington.  DC  2023a  Interested 
parties  who  wish  to  participate  in  the 
hearing  must  submit  a  written  request  to 
the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  room  B-009,  within  ten  days 
of  the  publication  of  this  notice  in  the 
Fadatal  Ra^Mar.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number  of 
participants;  (3)  the  reasons  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discussed.  In  accordance  with  19 
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CFR  353.38(b),  oral  presentations  win  be 
limited  to  iunev  raised  in  (he  briefs. 

This  determination  is  pubKshed 
pursuant  to  section  733(Q  of  the  Act  and 
19  CFR  353.15. 

Dated:  rUmniy  13^  ISM. 
BricLGaftifat 

AaaistatitStentBryfoelapert 

Adminktrmliou, 

[PR  Dec.  n-n27  Fflad  >-aOk«I;  8»«  M^ 


DaledL  rAraeiy  14.  im. 
Joseph  A.  Spefrin^ 

Deputy  AmittmilSBattaiji^rCui^Bmn. 
[FR  Dbe.  M-413Z  PIM  3-2»«l;  8i4»  ae^ 


[A-7»1-Wa9 

Loip  fuming  BraalngCcppflHra  I 
Rod  FromBoalli  AMbis  DatannlrwtiM 
Not  to  Rsvafca  AalidHrapiiio  Du<y 


AOCMCvr  Intemational  Trade 
Admiaiatratioa/kiqKtrl  Administration 
Depactiaent  of  CfHamsrce. 

ACnoNt  Notice  of  detemiinatien  not  to 
revoke  antidumping  duty  oeder, 

summary:  The  Departmcol  of 
Commerce  ia  Boti^riaf  the  public  of  its 
determination  not  to  revfdta  the 
antidumping  duty  ocderoa  Low-Fmnuig 
Brazing  Copper  Wire  and  Rod  from 
South  Africa. 

EFFECTIVE  DATE:  Febrmry  21, 1991. 

FOR  FURTHER  MTORMATION  CONTACT 

Robert  J.  Matenick,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230, 
telephone:  (202)  377-5255. 

•UPPlfMENTARY  INFORMATtOfC 

Background 

On  JcuMwry  14. 19U,  the  Department 
of  Commerce  (the  Department 
published  in  the  Fedwal  Register  (56  FR 
1381)  tta  hitaBt  to  levoka  the 
antidumping  duty  order  OR  Low-Puariag 
Brazing  Copper  Wire  and  Rod  from 
South  Africa  (51  FR  9640,  January  2^ 
1986).  The  Department  may  reveike  an 
order  if  the  Seueluiy  coBdodee  Ibat  the 
order  is  na  lengerafintstest  to 
interested  pwties.  We  did  not  receive  a 
request  tot  an  eAainistfittiw  levfcw  of 
the  erdter  foi  die  last  foar  eonsecuCive 
annual  anriwiismy  mentha  and 
theTefEwe,  pubfieiied  a  notJoeof  hrtent  t» 
revoke  the  order  pursaaat  to  19  CFR 
353.25(d)(4). 

Uit  Jauuaiy  28^  19M,  Cerro  Metal 
Products,  one  of  the  ori^mf  pentiBBerK 
objected  to  our  intent  to  revoke  the 
order.  Therefore,  we  no  bngcr  intend  to 
revoke  the  order. 


[C-3»-0»tI 

Cotlwi  Shoaling  and  Salaaa  From 
Peru;  iRlant  to  HawkR  CaiHa  rvlUBg 

AOENCv:  International  Trade 
Administration/In^iort  Administration, 
Department  of  Commerce. 
ACTIOME  Notice  of  intent  to  revoke 
coantervailiag  duty  order. 

summary:  The  Department  of 
CommKt:e  is  notifying  the  public  of  its 
intent  to  revoke  tha  countervailing  duty 
order  on  cotton  sheeting  and  sateen 
from  Peru.  Interested  parties  who  object 
to  this  revocation  must  subaril  their 
comaents  in  miting  not  fatter  tlua 
February  28.  ig9L 
EFFECTIVE  DATE!  February  21, 1991. 

FOR  FURTHER  IHFORMATIOPr  COMT ACT: 
Al  Jemmott  or  Paul  McGarr,  Office  of 
Countervailing  Compliance, 
International  Trade  Administration.  U.S. 
Department  ol  Commerce,  Washington, 
DC  20230;  tclrpheiy  (202)  377-2786. 
SUPPLEMENTARV  NMNHMKnOK 

Background 

On  February  1, 1983,  the  Department 
of  Commerce  ("the  Department") 
published  a  countervailing  duty  order  on 
cotton  sheeting  and  sateen  ftoni  Peru  (48 
FR  4501).  The  Department  has  not 
received  a  request  to  condoet  an 
admimstntive  review  of  the 
countecvaifing  duty  order  on  cotton 
sheeting  and  aateea  fitun  Peru  ior  more 
thaa  {out  consecutive  annual 
anniversary  months. 

In  accordance  with  19  CFR 
355JZ5Cd)(4)0!I],  the  Secretary  of 
CoBimarce  will  cmdude  that  an  order  is 
no  longer  of  interest  to  interested  parties 
and  wih  revoke  the  order  if  no 
hiterested  party  objects  to  revocation  or 
requests  an  administrative  review  by 
the  last  day  of  the  fifth  anniversary 
month.  Accordingly,  as  required  by 
§  355.25Cd){4)  of  tiie  Department's 
regulations,  we  are  notifying  the  pubfic 
of  our  intent  to  revoke  ^Ibis  order. 

Oppoftai^toObiBet 

Not  later  tfian  FebnMi7,28. 1901. 
interested  parties,  aa  demed  hi 
S  355.2(i)  of  die  DepattsBeiit'a 
reguIstioBS,  nay  ot^ect  to  the 


Departaeafs  latent  to  revoke  tUs 
countervailiig  doty  ocdac; 

Seven  copies  ol  any  suck  objectionB 
should  be  submitted  te  the  Assiatant 
Secretary  for  haport  AdaduiaUalioa;, 
Inteinatioaal:  Ttade  A4hMuistiBt>B«> 
room  B-09e,  U.S.  Dapaitiaaut  of 
Commerce,  Washington.  DC  2023a 

If  interested  parties  do  not  request  an 
admini8tra#ve  review  or  object  to  the 
Department's  int^  to  revoke  by 
February  28,  lS9i,  we  sitoO  eaachids 
that  the  order  f»  no  toagsf  af  interest  to 
interested  paryea  aad  sh^  pracsed 
with  the  revocatioB. 

This  notice  is  fa  accordance  widi  19 
CFR  35S.25(d). 

Dated  Febniary  14.  I9B1. 
Joaaph  A  Spatrini^ 

Deputy  AaaittoBtSacntaij  fat  Import 
Adminutration. 
[FR  Doc.  91-4129  Rled  2-20-au  8:4»  ami 


[C-333^00» 

Cotton  Yam  From  Pani;  imsnlto 


AOENCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  intent  to  revoke 
coimtervailing  duty  order. 

summary:  The  Departmeot  at 
Commerce  is  notifying  the  p"hlip.  of  its 
intent  to  revoke  the  countervailing  dufy 
order  on  cotton  yam  from  Peru. 
Interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  not  later  tiian  Febroary  28, 
1991. 

EFFECTIVE  DATE:  February  21, 1991. 
FOR  FURTHER  RmRMAIBHCOKfACC 
AlKsMutt  or  Paul  MeCan.  Office  of 
Countervailing  Compliance 
International  Trade  Admkusbvtem.  U.& 
Department  ol  Cemmerce.  Washingtosk 
DC  20230:  telephone:  (202)  377-2786. 
SUPFLEMENTARY INFORMATKNC 

Background 

On  February  1, 1983,  the  Department 
of  Commerce  ("the  Department^ 
published  a  countervailing  duty  order  on 
cotton  yam  from  Pent  (48  FR  4808).  The 
Department  has  not  received  a  request 
to  conduct  an  adminiistrative  review  of 
the  countervailing  duty  order  on  cotton 
yam  fitmi  Pera  for  more  than  four 
consecutive  annual  anniversary  mondis. 

In  aceordaitce  wMr  19  CFR 
355.25(dH4Kiip.  the  Seoetary  ol      ^ 
Commetce  wffl.  coodude  diat  an  order  ia 
no  loBgar  of  interest  to  interested  parties 
and  will  revoke  the  order  if  no 


mA 
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Interwtai  party  obiacta  to  revocation  or 
raqoaata  an  adminktrathra  raviaw  by 
tha  laat  day  (rf  tba  fifth  annivaraaiy 
mooth.  Aooofdindy.  as  raquirad  by 
1 3S6JS(dX4)  of  Oa  Dapartmanf  s 
ragalatioM.  wo  ara  noliiying  tha  public 
ti  oar  intant  to  ravoka  tfiia  order. 

uppoRBBny  Miuo|aGi 

Not  later  dum  Febroary  28, 1901. 
faitarestad  parties,  as  defined  in 
i  SSMQ  of  ^  Department's 
regolatiaos,  may  obfect  to  the 
Department's  intent  to  revoke  this 
coontervaillng  duty  order. 

Seven  copies  <A  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  bnport  Administration. 
Intematimial  Trade  Administration, 
room  B-098.  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  or  object  to  the 
Department's  intent  to  revoke  by 
February  28, 1901.  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  356J5(d). 

Ditad:  Febraaiy  14. 1901. 

JOMpB  A.  BpSDIIIl. 

Deputy  A$$iBtantSecntary  for  Import 

AdminJMtration. 

[FR  Doc  91-4130  Filed  2-20-01: 8:45  am] 


(C-aS7-M1] 

CorMn  Wohtod  Cart)on  Stool  Plpo  and 
lUDo  rfom  Ai^onDnBi  lOrmnanon  or 
I  Duty  AdmMatratlvt 


r.  International  Trade 
Administration/ImpOTt  Administration: 
Department  of  Commerce. 
action:  Notice  of  termhution  of 
countervailing  duty  administrative 
review. 


r.  The  Department  of 
Commerce  (the  Department)  has 
terminated  the  administrative  reviews 
requested  on  two  of  the  four 
countervailing  duty  orders  on  certain 
welded  carbon  steel  pipe  and  tube  from 
Argentina,  initiated  on  October  28. 1980, 
for  the  period  January  1. 1980  through 
December  31, 1980.  The  administrative 
reviews  of  standard  pipe  and  line  pipe 
are  terminated. 

■mcnvi  DA-ra:  February  21, 1901. 

FON  PURTIWR  MPONMATION  CONTACT: 

Cameron  Cardoso  or  Maria  MacKay, 
Office  of  Countervailing  CompUance, 
International  Trade  Admhiistration.  U.S. 


Department  of  Commerce.  Washington. 
DC  20290;  telephone:  (202)  377-2788. 
•UPMJMMTAIIV  mkmhation:  On 
September  28, 1900,  Comatter,  S.A.  and 
Adndar  Industrie  Argentina  De  Aceros, 
SLA..  Argentine  producers  of  certain 
welded  carbon  steel  pipe  and  tube,  and 
the  Embassy  of  the  Argentine  Republic 
requested  countervailing  duty 
administrative  reviews  of  the  orders  on 
standard  pipe  and  line  pipe  from 
Argentina  for  Ae  period  January  1, 1980 
throu^  December  31, 1980.  No  other 
interested  parties  requested  reviews.  On 
October  28, 1990,  the  Department 
initiated  the  administrative  reviews  for 
that  period  (55  FR  431541. 

On  January  24, 1991,  the  Argentine 
producers  and  the  Argentine  Embassy 
withdrew  their  request  for  reviews.  As  a 
result,  the  Department  has  determined 
to  terminate  the  reviews. 

This  notice  is  published  in  accordance 
with  19  CFR  355.22(a)(3). 

Dated:  February  14, 1901. 
JoeepB  A*  SpetRDi. 

Deputy  Asautant  Secretary  for  Compliance. 
[FR  Doc  01-4128  Filed  2-20-01;  8:45  am] 


AQoncy 

nocwpiof  rnnion  nwyiMuny 
DooiQMllon  ■■  QrauD  EloMo  to 


AOmcv:  Minority  Business 
Development  Agency  (MBDA). 
Commerce. 
action:  Notice. 


r.  The  Minority  Business 
Development  Agency  (MBDA)  has 
received  a  petition  requesting  it  to 
designate  Iranians  who  entered  the  U.S. 
as  political  refugees  as  a  socially  or 
economically  disadvantaged  group 
whose  members  are  eligible  to  receive 
assistance  from  the  Agency. 
ADOmtMti  Interested  persons  are 
invited  to  submit  comments  regarding 
this  petition:  Eric  W.  Moll.  Acting  Chief 
Counsel  United  States  Department  of 
Commerce.  Minority  Business 
Development  Agency,  14th  and 
Pennsylvania  Ave..  NW.,  Room  5080. 
Washhigton.  DC  20230,  Telephone  (202) 
377-5045. 

PON  niRTNn  MPORMATION  CONTACT: 
Dinah  Flynn  (202)  377-5045. 
tUPfLOMNTAIIV  mMNMATWN:  Under 
Executive  Order  11625  (E.0. 11825)  the 
Minority  Business  Development  Agency 
(MBDA)  provides  program  funds  to 
recipients  who  then  provide 
management  and  technical  assistance  to 


minority  business  enterprises.  A 
minority  business  enterprise  is  defined 
as  a  business  owned  or  controlled  by 
one  or  more  socially  or  economically 
disadvantaged  faidividuals.  E.0. 11825 
lists  six  groups  whose  members  are 
considered  socially  or  economically 
disadvantaged  and  the  Department  has 
designated  three  additional  groups  as 
eligible  to  receive  MBDA  assistance. ' 

On  October  24. 1964.  MBDA  published 
a  final  rule,  at  15  CFR  part  1400.  which 
provides  procedures  under  which  groups 
not  previously  designated  can  establish 
their  social  or  economic  disadvantage 
status.  Section  1400.3  of  the  rule  (15  CFR 
part  1400.3)  provides  that  any  group 
seeking  designation  must  submit  a 
written  application  containing  evidence 
of  the  group's  social  or  economic 
disadvantage  to  the  MBDA  Director. 
Section  1400.5a,  requires  the  Department 
to  publish  a  notice  in  the  Federal 
Register  that  formal  designation  of  this 
group  will  be  considered  and  that  the 
public  is  requested  to  submit  commenta 
on  the  propriety  of  such  a  designation. 

MBDA  has  received  a  petition 
requesting  the  Agency  to  recognize 
Iranians  who  entered  the  United  States 
as  political  refugees  as  9  group  whose 
members  are  eligible  to  receive  MBDA 
assistance.  Interested  persons  are 
invited  to  submit  commenta  on  the 
propriety  of  this  designation  to  the 
above  address  by  March  25, 1991. 

AudMrity:  15  U.S.C  1512,  E.0. 11825, 3  CFR 
618  (1071-75),  30  FR  10987  (1071);  and  EO. 
12432,  3  OH  198  (1983).  48  FR  32551  (1983). 

Dated:  February  13, 1901. 
EricW.MoD. 
Acting  Chief  Counsel. 
[FR  Doc  91-4054  Filed  2-20-01;  8:45  am] 
saiBM  oooe  Mw-ti-ii 


National  Oooanic  and  Atmoaphorlc 
Adminlatration 

Waatam  Pacific  Ftohary  Managamant 
Counci;  Public  Maating 

AOiNCv:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  Pacific  Fishery 
Management  Council's  (Council) 
Bottomfish  Advisory  Review  Board  . 
(BARB),  will  hold  a  public  meeting  on 
February  21, 1901.  fix)m  3  to  5  p  Jn.,  at  the 
Department  of  Land  and  Natural 
Resources  Board  Room,  1151  Punchbowl 
Street,  Honolulu,  HL 

The  BARB  wiU  make  ita 
recommendations  to  the  Coimcil  on  the 
following  agenda  items:  (1)  Issuance  of 
new  permita  in  the  Ho'omalu  Zone;  (2) 
transferability  of  permita:  (3)  limitation 
of  the  number  of  boata  in  tiie  Mau  Zone; 
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(4)  improvement  of  enforcement  in  the 
Mau  and  Ho'omalu  Zones,  and  (5) 
discussion  of  other  agenda  items. 

For  more  information  contact  Kitty  M. 
Simonds.  Executive  Director.  Western 
Padflc  Fishery  Management  Councdl 
1184  Bishop  Street.  Suite  1405.  Honolulu. 
HI  98813:  telephone:  (808)  523-1368. 

Dated:  Febniaiy  15, 1091. 
DavUS.Qestln. 

D^Hity  Director,  Office  of  Fieheries 
Conservatiott  and  Management.  National 
Marine  Fiaheriee  Service. 

[FR  Doc  91-4100  FUed  2-20-01;  8:45  am] 


Waatam  Pacific  Flahary  Managamant 
Council;  PubNc  Maatlnga 

AOmcv:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Western  Pacific  Fishery 
Management  Council  will  hold  a  public 
meeting  on  February  27-March  1, 1991, 
at  the  Dole  Cannery,  735  Iwilei  Road, 
Lanai  Ballroom,  Honolulu.  HI.  The 
Council  will  begin  ita  meeting  on 
February  27  at  noon,  and  at  9  a.m.  on  the 
subsequent  two  days. 

At  ita  72nd  meethig,  the  Council  will 
hear  reports  bom  islanders  and 
government  fisheries  representatives 
&x>m  American  Samoa,  Guam,  Hawaii, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  the  U.S.  Hsh  and 
WildUfe  Service,  the  U.S.  Coast  Guard, 
and  the  National  Marine  Fisheries 
Service  (NMFS).  The  status  of  fisheries 
and  the  fishery  management  plans 
(FMPs)  covering  crustaceans,  bottomfish 
and  seamount  groimdfish,  and  pelagics, 
will  be  discussed.  Reports  from  the 
Council's  Standing  Committees 
(Enforcement  Executive,  Budget  and 
Program)  will  be  discussed  also.  PubUc 
comment  will  be  heard  and  appropriate 
action  taken:  in  addition,  the  Council 
will  discuss,  hear  public  commenta,  and 
take  action  on  the  following  agenda 
items: 

1.  Crustaceans:  Discussion  of  the 
status  of  overfishing  amendment  #8: 
recommendations  frvm  the  industry  and 
bom  the  Council's  Plan  Team  for 
limiting  entry  and  reducing  effort  in  the 
Northwestern  Hawaiian  Islands  (NWHI) 
lobster  fishery:  and  recommendations 
from  the  woikshop  on  transferability  of 
permita. 

Z  Bottomfish:  Discussion  of  the  status 
of  Overfishing  Amendment  #3; 
regulatory  schemes  for  Main  Hawaiian 
Islands  bottomfish  (i.e.,  minifniim  size 
for  sale,  season  closures  based  upon 
spawning  seasons,  area  closures  and 
bag  limita);  and  recommendations  from 
the  Bottomfish  Advisoiy  Review  Board 
on  transferabiUty  of  permita  and  on  die 


increasing  number  of  Ho'omalu  Zone 
permits. 

3.  Pelagics:  Discussicm  of  the  status  of 
overfishing  amendment  #1;  the  status  of 
the  longline  permit  and  logl)ook 
amendment  #2:  the  status  of  tiie 
emergency  moratorium  on  new  entry 
Into  tibe  Hawaii  longline  finery: 
reconunendations  from  the  Task  Force 
on  NWHI  longUne/monk  seal 
interactions:  recommendations  from  the 
workshop  on  transferability  of  iwrmita; 
amendment  #3'to  establish  a  three-year 
moratorium  on  new  entry  into  the 
Hawaii  longline  fishery: 
recommendations  from  the  task  force  on 
gear  conflict  and  allocation  issues;  and 
recommendations  on  preferential 
treatment  for  indigenous  people. 

*  Long-range  planning:  Five-year 
program  elementa  and  budgeta  for  the 
pelagic  fisheries  of  the  Central  and 
Western  Pacific 

Administrative  matters  and  other 
fishery  management  business  also  will 
be  discussed.  For  more  information 
contact  Kitty  M.  Simonds,  Executive 
Director,  Western  Pacific  Fishery 
Management  Council  1164  Bishop 
Sti«et.  suite  1405,  Honolulu.  HI  96813; 
telephone:  (808)  523-1368;  fax:  (808)  528- 
0824. 

Dated:  February  15, 1991. 
David  8.  Ckestin, 

Deputy  Director.  Office  ofFiahetiee 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  91-4101  Filed  2-20-91;  8:45  am] 
aauNO  coos  Mio-tt-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Tranaahlpmant  Chargaa  and  Daducta 
for  Cartam  Cotton.  Wool.  Man4lada 
FIbar.  SUk  Bland  and  OttMr  VagataMa 
FIbar  TaxtHaa  and  TaxtOa  Producta 
Producad  or  Manufactured  In  ttia 
Paopla'a  Rapublic  of  China 

February  15. 1991. 

AOncv:  Committee  for  the 

Implementation  of  Textile  Agreementa 

(OTA). 

ACnON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  charging 
illegal  transshipmenta  to  1990  limita  and 
making  two  correcticms  to  the  Federal 
Reglstar  notice  of  December  28, 1990. 

tnwcnvw  date  February  22. 1991. 

TOR  RMTWR  IWOmiATION  CONTACT: 
)anet  Heinzen.  International  Trade 
Specialist  Office  of  Textiles  and 
^parel  U.S.  Department  of  Commerce, 
(202)  377-4212. 


ARV 

Anihoctty.  Executive  Order  11851  of  March 
S,  1972,  as  amended:  sec  204  of  &e 
Agricultural  Act  of  1958,  at  amended  (7 
U.S.C  1854). 

In  a  notice  published  in  the  Federal 
Register  on  December  28, 1990  (55  FR 
53321),  the  Government  of  the  United 
States  announced  that  charges  would  be 
made  to  the  1990  and  1991  quotas  for  the 
People's  Republic  of  China  as  a  result  of 
U.S.  Customs  Service  determinations 
that  textiles  produced  in  China  and 
exported  to  die  United  States  were 
transshipped  in  circumvention  of  the 
U.S.-China  Bilateral  Cotton.  Wool  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  of 
February  2, 1988,  as  amended. 

PartisJ  charges  were  made,  effective 
January  1, 1991,  in  Categories  345,  347/ 
348.  360-S,  445/446, 645/646  and  845. 
Also,  the  notice  aimotmced  that  CTTA 
would  review  the  status  of  the  1990 
quotas  early  in  1991  and  woidd  make 
the  remaining  charges,  as  appropriate. 
Accordingly,  in  the  letter  published 
below,  the  Qiairman  of  QTA  is 
directing  the  Comnussioner  of  Customs 
to  make  the  charges  to  the  applicable  . 
1900  quotas. 

In  April  CITA  will  publish  a  Federal 
Register  notice  that  delineates  the  total 
transshipment  charges  which  effectively 
reduce  the  1991  quotas.  This  listing  will 
be  based  on  the  latest  import  data 
avilable  for  the  1990  quota  year  at  that 
time.  To  the  extent  that  further  imports 
of  1990  shipmenta  enter  after  this  data, 
they  will  be  charged  according  to 
standard  Customs  procedures.  For  the 
purpose  of  measuring  the  impact  of 
these  transshipment  charges  on  the  1991 
quotas,  all  routinely  reported  1900 
shipmenta  are  counted  against  the 
applicable  1990  quota  before  the 
illegally  transshipped  goods. 

The  charges  in  the  directive  to 
Customs  include  two  corrections  to  the 
quantities  previously  announced.  For 
Categories  645/648,  the  potential 
charges  to  1991  were  stated  to  be 
123,052  dozen.  This  quantity  should 
have  been  222,502  dozen  and  this 
quantity  is  being  charged  in  this 
directive.  For  Category  345,  the  charges 
made  to  the  1991  level  were  73,687 
dozen.  884  dozen  are  being  deducted 
from  these  charges  and  there  are  no 
further  charges  to  be  made  as  a  result  of 
these  particular  investigations. 

Customs  is  currently  conducting  other 
investigations  of  illegal  transshipmenta 
of  textiles  produced  in  China  and 
exported  to  the  United  States.  Hie 
charges  resulting  from  these 
investigations  will  be  published  in  the 
Fednal  Rei^ster. 


tnjlrtir  A  Voi  a»  Wg  at  /  TOOTday.  Fobhia^  21.  mt  /  Nott^ 


Tha  U&  GoTHawnt  it  taldi«  tkis 
actfoB  pmnat  to  tlM  U Jk  dlplMMtfc 
nota  datad  Deeembar  18. 1980^  the  U.9.- 
China  bilateral  textile  agreement  of 
Fabniazy  2. 1968.  aa  amoided,  and  in 
conranBity  wHn  paiayapfa  16  of  tiie  1900 
Protoooi  of  Kxtenalon  and  artiule  8  of  Ae 
Arrangement  Regarding  htemational 
Trade  in  Textllea.  d(me  at  Geneva  on 
December  20. 1973  and  extended  on 
December  14. 1977.  December  22. 1081 
and  July  31. 1988. 

A  dearription  of  the  textile  and 
apparel  categniaa  in  tema  of  HTS 
numben  ia  available  in  the 
CORRELATION:  Taxtila  and  Appaial 
Categoriea  with  the  Hennoaixed  Tariff 
Schedule  of  the  UaHed  States  (see 
FedMal  KBfislar  BoHea  56  m  S0758^ 
pubttahed  on  Decen^Mr  10, 1980). 

ChainiKin,  Cownntttt  for  tht  bnpwnwntation 
of  TextHe  Agnemeitti. 

February  IS,  1S91. 
Commicaioner  of  rii«»niM, 
Departmant  of  the  Tnaaury.  Washington.  DC 
30830. 

Dear  CoaiiiiiMinfrn  To  {■dlitate 
implementation  of  the  Bilateral  Cotton,  Man- 
Made  FIb«r,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreeateat  of  February  2, 1988, 
aa  ametwiad.  between  the  GovemmenU  of  the 
United  States  and  the  ftople's  Republic  of 
China.  I  request  that  effective  on  February 
22, 1981.  yoa  charge  the  following  amounts  to 
the  Bmits  sstabhshad  tn  dte  directive  of 
December  14. 198B  for  cotton,  wool  man- 
made  fftwr  and  other  vegetable  fiber  textile 
products  in  Aa  fbOowing  categories, 
produced  or  oauufaLtui  sd  in  f^ftf  and 
exported  during  the  peilud  January  1, 1990 
through  December  91. 1990. 


CaMw 

AmoMlttbadM^ 

9M 

3jn0  UtagraoML 
S^ttdowv 

72,SMdBnn. 
lOadHaa 

«M 

aan/aM 

<U1 

!U9 

?si 

XI  Snwn 

AM/AM 

e7,69adnan. 

SM/ma 

9,881  donn. 
aiedbnn. 

««i 

AiX/MM 

88,989  aanM. 

**f 

7j980dbWL 

4.200  dDaaa 

•^ 

a4<« 

132,568  asaa 
8Al4doaan. 

aj« 

a«7 

lageaadenn. 

Abo.  jon  are  dkactod  to  deduct  88« 
doaeafci  the  rhargae  made  to  the  1981 
limit  eatifciihu  J  Car  Category  345fa  the 
directiw  of  November  14. 19ea 

This  letter  wfl!  be  pofaBefaed  hi  the 
Federal  Kaffster 


Sincenly. 

Auggie  D.  Tantillo. 

Oie^man,  Cemmiltmftr^  bipkmtntatim 

ofTtxtUtAffwssnntM, 

[FR  Do&  01-«N8  PHad  S-40-Ot;  8.-48  SBi] 


DEPAinVENT  OF  DEFENSE 
wnwv  or  Biv  ^wvwy 
PilMcy  Ast  of  1974;  Syatan  8f 


AOaiiCY:  Office  of  the  Secretary  of 

Defense.  DoD. 

action:  Amendment  of  a  Record 

System. 


r.  The  Office  of  the  Secretary  of 
Defense  proposes  to  amend  a  record 
system  to  its  inventory  of  systems  of 
records  subject  to  the  Privacy  Act  of 
1974.  as  amended.  (5  U.S.C  552a].  The 
amended  record  system  notice  is  set 
forth  below. 

6ATIS:  This  action  wriil  be  effective 
March  25. 1981.  anleaa  coramenta  are 
received  which  result  in  a  omtrary 
determination 

AOOmsSBS:  Mr.  Dan  Cragg.  OSD 
Privacy  Act  Officer.  OSD  Reccwda 
Management  and  Privacy  Act  Branch, 
Room  5C315.  The  Pentagon. 
Washington,  DC  20301-1155.  Telephone 
(703]  097-2501  or  Antovon  227-2501. 
SUPPUMBCTAIIV  mfommtion:  The 
Office  of  the  Secretary  of  Defense 
record  system  notices  subject  to  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C  552a]  have  been  pubUahed  in  the 
Federal  Ragisfar  aa  follows: 

so  FR  22080,  May  2a  1985  (DoO  Compilatkn. 
changes  follow) 

50  FR  47087,  Nov.  M,  1985 
61  FR  11887,  Ayr.  7, 1888 

51  FR  17808.  May  U.  1988 

51  FR  41888,  Dae  11. 1988 

52  FR  23334.  Jua.  19, 1987 

53  FR  18888.  May  4, 1988 

53  FR  27804.  )uL  25, 1908 

54  FR  337S6,  Aug.  18, 1990 

54  FR  43314,  Oct  24, 1980 

55  FR  17865,  Apr.  28, 1900 
55  PR  »188i  May  18, 1900 
55  FR  21420,  May  24, 1090 

55  FR  3544A  Aug.  aO^  1000 
66  FR  40498.  Nav.  281  IflOO 

56  FR  4003.  Feb.  8. 1001 


Thto  BMSniliiwnl  ia  not  within  fee 
purview  of  aubnetioB  (r>  of  the  Privacy 
Act  as  amended.  (5  U.S.C  55Za},  which 
required  the  submlaaion  of  an  altered 
record  aystaa  rqiort  thm  specific 
changea  to  the  rwocd  sysleB  are  aet 
forth  below  foilowad  by  the  record 
system  notice  pabttehed  In  ito  entirely, 
as  amended 


Dated:  Fefaraary  14,  lOOL 
LM-Byaam. 

Alternate  O/SD  Federal  Regiitar 
UaisoR  OfBcer,  Department  of  Defense. 

0HA848 

System  name: 

DoD  Bone  Marrow  Donor  Program 
Changes: 


Record  access  procedures: 

Delete  second  paragraph  and  replace 
with  "The  request  shodd  contain  tba 
individual's  fall  name.  Social  Oecurity 
number,  and.  if  applicable,  the  name  of 
the  mecUcal  facility  where  examinations 
tests,  bone  marrow  collection,  and 
foUow-up  procedures  wm  conduetad. 

DHA  04uO 


DoD  Bone  Marrow  Donor  Propara. 

aVSTIM  LOCATION 

Primary  system:  Naval  Medical 
Research  Institute.  Bethesda,  MD  20814- 
5055. 

National  Marrow  Dooor  Program 
(NMDP]  Collection  Centers  at  Uia 
following  locations: 

Alta  Bates-Herrick  Hospital  Bone 
Marrow  Transplant  Program,  3001  Cc^by 
Street  Berkeley.  CA  94705. 

Baylor  University  Medical  Canter. 
Bone  Marrow  Trauqtlant  IVogram, 
SammcHia  Tower.  Soite  4K),  3600  Gaston 
Avenue.  Dalka.  TX  75248. 

Children's  Hospital  Medical  Center, 
Division  of  Hematology/Oiicology.  Bone 
Marrow  Donor  Program.  BUand  ft 
Bethesda  Avenuee,  Cincinnati.  OH    ° 
45229. 

City  of  Hope  National  Medical  Center. 
Blood  Transfasion  Servicaa,  1880  E. 
Duarte  Road.  Duarte.  CA  910ia 

Cleveland  Clinic  Foundation,  9500 
Euclid  Avanaa.  OevduuL  OH  44ia& 

Dana  Pavber  Cancer  faatftaite,  Dana 
isaa  44  Binnsy  Street.  Boaton,  MA 
02115. 

Dartmoofe/Hilchock  Medical  Canter, 
Hematohigy/Oncology  Dspartteent  Vail 
Building.  Room  88.  ?.a  Box  HB-7823. 
Hanonrer.  ^Si  8S788. 

Emory  Clinic  Department  of 
Hematology.  1386  Cliftoa  Road 
Northeast  Atiairta,  GA  3882Z. 

Gaoigetown  IMversity  Hoepital. 
Lombardi  Caacar  RaseaRh  Center,  Bene 
Marrow  TranaplantatiOB  Ptagram,  380O 
Reservoir  Road.  Northwest 
WaaUngton,  DC  20087. 

Geneeee  Hoepitoi  224  Alexander 
Street  Rochester,  NT  14807,  HCA 
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Weslery  Medical  Center,  3243  East 
Murdoch.  Suite  30a  Wichita,  KS  67208. 

Hahnemann  University  Hospital, 
Broad  ft  Vbie  Street  8102  N.CA, 
Philadelphia,  PA  19102. 

The  Johns  Hopkins  Oncology  Center, 
Bone  Marrow  Transplant  Program,  600 
North  Wolfe  Street  Balthnore,  MD 
21205. 

Kaiser  Health  Center— East  3414 
North  Kaiser  Center  Drive,  Portland.  OR 
97227. 

Kansas  City  Internal  Medicine,  6420 
Prospect  Avenue,  TlOl,  Kansas  City, 
MO  64132. 

LSU  hiedical  School  Department  of 
Medidne,  1524  Tulane  Avenue.  New 
Orieans.  LA  70112. 

Medical  College  of  Wisconsin, 
Department  of  Medicine,  Milwaukee 
County  Medical  Complex,  8700  West 
Wisconsin  Avenue,  Milwaukee,  WI 
53233. 

Memorial  Sloan-Kettering  Cancer 
Center,  1275  York  Avenue,  New  York, 
NY  10021. 

Mercy  General  Hospital  3939  "f' 
Street  #300,  Sacramento,  CA  95819. 

Methodist  Hospital  of  Indiana,  Inc.. 
Bone  Marrow  Transplantation  Program. 
1701  North  Senate  Boulevard, 
IndianapoUs,  IN  46202. 

Montefiore  Hospital  Hematology/ 
Oncology  Unit  3459  Fifth  Avenue, 
Pittsburgh.  PA  15213. 

The  Ohio  State  University,  Bone 
Marrow  Transplant  Program.  10  North 
Doan  Hall,  410  West  Tenth  Avenue, 
Columbus,  OH  43210-1228. 

Ohio  State  University  Hospital  410 
West  Tenth  Avenue,  N102S  Doan  Hall 
Columbus,  OH  432ia 

Padfic  Presbyterian  Hospital  Division 
of  Bone  Marrow  Transplant  2351  Clay 
Street  Suite  414,  San  Francisco,  CA 
94115. 

Poudre  Valley  Hospital  Bone  Marrow 
Transplant  Program.  1024  LeK4ay 
Avenue,  Forth  Collins,  CO  80524. 

St  Frances  Hospital  Cancer  Care 
Associates,  6835  South  Canton,  Tulsa, 
OK  74136. 

Scripps  Clinic  Research  Foundation, 
Weingart  Center  for  Bone  Marrow 
Transplantation,  10666  North  Torrey 
Phies  Road,  Maildrop  MS-312.  Lajolla, 
CA  92037. 

Stanford  University  Medical  Center, 
Bone  Marrow  Transplant  Program,  300 
Pasteur  Drive,  Room  H-1353,  Stanford, 
CA94305-«20a 

Tufts  New  England  Medical  Center, 
Bone  Marrow  Transplant  Program,  750 
Washington  Street  245,  Boston,  MA 
02111. 

UCLA  Center  for  Health  Science, 
Bone  Marrow  Transplant  Program.  10633 
LeConte,  Room  42-121,  Los  Angeles.  CA 
90024. 


UCSD  Medical  Centw,  Bone  Marrow 
Tranq)lant  Program.  225  Dickinson 
Street  H-eilK.  San  Diego,  CA  92103. 

United  Blood  Services.  1515 
University  Avenue.  P.O.  Box  25445. 
Albuquerque,  NM  87125. 

University  of  California  Medical 
Center,  Hematology  Services,  P.O.  Box 
0324,  Room  A-502, 400  Parnassus,  San 
Frandsco,  CA  94143. 

University  of  Connecticut  Medical 
Center,  Department  of  Hematology/ 
Oncology,  Bone  h4arrow 
Transplantation  Program,  263 
Farmington  Avenue,  Farmington,  CT 
06032. 

University  of  Florida,  College  of 
Medicine,  Bone  Marrow  Transplant 
Program,  Box  1277  JHMHC  Gainesville. 
FL  32610. 

University  of  Iowa  Hospitals  ft 
Clinics,  Division  of  Hematology/ 
Oncology,  Adult  Bone  Marrow 
Transplant  Program,  Iowa  Qty,  IA 
52242. 

University  of  Minnesota  Hospital  ft 
Clinic,  Bone  Marrow  Transplant 
Program.  Box  803,  UMHC,  Harvard 
Street  at  East  River  Road,  Minneapolis, 
MN  55455. 

University  of  Nebraska  Medical 
Center,  42nd  ft  Dewey  Avenue,  Omaha, 
NE  68105. 

University  of  Oklahoma,  Hematology 
Section,  Health  Sdences,  P.O.  Box 
28001,  Oklahoma  City,  OK  73190. 

University  of  Wisconsin  Hospitals  ft 
Clinics,  Hematology  H4/54a  Bone 
Marrow  Transplant  Program.  600 
Highland  Avenue,  Madison.  WI  53792. 

Virginia  Mason  Clinic,  Medical 
Oncologist  925  Seneca,  P.O.  Box  900, 
Seattie,  WA  98111. 

Wake  Forest  University  Cancer 
Center.  Section  of  Hematology/ 
Oncology,  300  South  Hawthorne  Road. 
Winston  Salem.  NC  27103. 

Wayne  State  Univ/Harper  Grace 
Hospitals,  School  of  Medicine,  Division 
of  Hematology/Oncology,  P.O.  Box 
02188/Iohn  R..  Detroit  MI  48201. 


CA- 
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Department  of  Defense  military  and 
dvilian  personnel  and  their  dependents 
who  have  volunteered  for  and  been 
accepted  as  potential  bone  marrow 
donors. 


CATMOMIS  or  MKOMW  M  TM  OVfTOC 

Donor  registration  and  consent  forms 
(or  a  notation  in  writing  if  the  consent 
was  obtained  telephonically]  induding 
consent  for  testing,  and  consent  to 
donate  a  blood  sample  for  HLA  (human 
leukocjrte  antigen)  typing;  a  consent  to 
donate  platelets;  a  consent  to  donate 
bone  marrow,  if  compatible  with  a 


patient  a  consent  to  undergo  anesdiesia 
if  selected  to  donate  marrow;  report  of 
physical  examination  of  the  donor  to 
indude  complete  medical  history  and 
the  results  of  laboratory  and  other  tests 
(X-ray,  electrocardiogram,  virology, 
etc.],  and  examining  physidan's  report 
to  the  donor  center;  information 
pertinent  to  the  collection  process 
induding  posthospitalization  follow-up; 
donor's  written  consent  to  be  returned 
to  the  registery  for  further  donations. 
Dato  items  indude:  Name,  Sodal 
Security  Number,  a  bar-coded  Donor 
Identification  Number  (DIN],  and  HLA 
type;  donor's  address,  place  of  work, 
home  and  work  telephone  ntmibers; 
names,  addresses  and  tdephone 
numbers  of  donor's  relatives  and 
friends;  donor's  race/ethnidty;  hospital 
and  hospital  provider  number,  dty  and 
Stote;  date  and  time  of  marrow  recovery 
and  transplantotion;  name  of  transplant 
center. 

AUTHOWTV  ran  MAMIINANCBOrTHB 


10  U.S.C  136  and  Executive  Order 
9397. 

wivo8a(s): 

To  tissue  type  as  many  donors  as 
possible  for  indusion  in  the  national 
registry  of  marrow  donors  in  order  to 
offer  patients  requiring  bone  marrow 
transplants  access  to  as  many  potential  . 
donors  as  possible  for  the  purpose  of 
obtaining  compatible  matdL 

To  the  National  Coordinating  Center 
for  tiie  purpose  of  obtaining  a  marrow 
matcL  Information  released  will  consist 
of  DIN,  donor's  race,  date  of  birth  and 
sex  only. 

To  the  National  Coordinating  Center 
for  the  purpose  of  obtaining  insurance 
coverage  for  the  donor.  Information 
released  will  consist  of  name,  address, 
Sodal  Security  Account  and  date  of 
birth.  Name  and  address  only  for  the 
purpose  of  direct  informational  mailing 
(in  such  a  way  that  the  individual  is  not 
linked  to  his  or  her  donor  identification 
number  of  HLA-type]. 

To  a  NMDP-approved  dvilian  medical 
facility  in  only  those  cases  where 
required  medical  examination  and/or 
actual  marrow  pnxmrement  is 
performed. 

Of 


CA 


I0P8UCHI 

To  a  Congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  Congressional  office 
made  at  the  request  of  that  individual. 

To  the  Office  of  Management  and 
Budget  in  connection  with  the  review  of 
private  relief  legislation  as  set  forth  in 


7<MI 
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0MB  CiicuUr  A-U  at  any  tUta  of  th« 
legiaUtivt  nnordiniHon  ud  ctearanca 
prooau  as  ««t  forth  in  that  Circular. 

To  the  Depaitmant  of  Jiutica  £ar  tba 
purpose  of  npresenting  the  Department 
of  DefiBnM.  or  any  officer,  employee  or 
member  of  the  Department  in  pending  or 
potential  litigation  to  whidi  the  record  ia 
pertinent 

To  the  Merit  Syi»tem  Protection  Board, 
inchiding  the  Office  of  Special  Counsel 
for  &e  purpose  of  litigation,  including 
administrative  proceedings,  appeals, 
special  stotfies  of  the  dvil  service  and 
othw  merit  systeais,  review  of  OFM  or 
component  rules  and  regulations, 
investigation  of  alleged  or  possible 
prohibited  personnel  practiceat  including 
investigation,  and  such  other  functions, 
proauilgated  in  5  U^C  sections  1205 
and  1206,  or  as  may  be  authorized  by 
law. 


Records  are  mainta  hied  ni  paper  in 
file  folders  and  on  microcomputers. 


Hard  Gopy  is  filed  l^  donor's  name. 
Electxank  racoida  may  be  accessed  by 
search  on  any  information  field. 
Retrievable  fielda  are  donor's  Berne, 
Social  Security  Number  or  Donor 
Identification  Nomb*.  HLA.  type,  date 
of  birth,  sex,  and  radal/ethaic  gfiMip. 


Recorda  are  accessed  by  authorized 
personnel  with  an  official  need-to4aiow 
who  have  been  trained  for  handling 
Privacy  Act  data.  Hard  copy  records  are 
maintained  in  locked  cabinets  in 
restricted  access  areas.  Computer  files 
are  accessed  on  a  password-protected 
stand-alone  microcomputer  system  with 
mechanical  locks  for  additional 
protection. 


Paper  records  are  destroyed  by 
tearing  into  pieces,  shiedc&ig,  polping, 
maceratlBg.  or  bumhig.  Disposition  will 
be  accordfaig  to  the  foBowing  schedule: 

a.  For  person  who  have  donated 
bone  marrow:  Eetdi  record  wiH  be 
maintained  25  years  beyond  the  known 
death  of  the  marrow  recipient  and  than 
destroyed.  The  dooor  will  be  notified  by 
mail  wbaa  this  ie  done. 

b.  For  persona  who  are  accepted  as 
donors  but  not  reqneated  to  provide  a 
transplant: 

(11  upon  leaving  die  Federal  service 
(military  or  dvHi^),  if  die  potential 
donor  does  net  elect  to  continue 
participation  through  transfer  to  a 


civilian  program,  hia/her  records  will  be 
destroyed.  The  potential  dooor  will  be 
notified  by  mail  when  this  ia  done. 

(2)  At  age  5S  the  potential  donor's 
records  will  be  destroyed  and 
notification  will  be  sent  by  mail  when 
this  is  done. 

c.  For  persons  who  are  accepted  as 
donors  but  who  subsequently  decline 
further  participation  in  the  program,  all 
records  will  be  destroyed  upon 
notification  in  writing  of  withdrawal. 


Assistant  Secretary  of  Defense 
(Health  AffairsX  Office  of  Professional 
Affairs  and  Quality  Assurance,  Room 
3D36a,  the  Pentagon.  Waahii^^n.  DC 
20301-1200. 


NOnnCATMN 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  must 
address  written  inquiries  to  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  Office  of  Professional  Affairs 
and  Qinlity  Aseorance,  Room  3D360, 
The  Pentagon.  Washington.  DC  20301- 
1200,  where  a  log  of  diese  requests  will 
be  maintained. 

The  request  should  contain  the  full 
name  and  individual's  Social  Security 
Number. 


Individuals  seeking  access  to  records 
about  themselves  contained  in  tfaia 
system  of  records  mast  addresa  written 
inquMes  to  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  Office  of 
Professional  Affairs  and  Quality 
Assurance,  Room  30360,  The  Pentagon, 
Washington.  DC  20301-1200. 

The  request  should  contain  the 
individual's  fuU  name,  Social  Security 
number,  and,  if  apphcable,  the  name  of 
the  medical  fiadlity  where  examinations, 
tests,  bone  marrow  collection,  and 
follow-up  procedures  were  conducted. 

coifTiSTiNa  McoNos  Mocaotmas: 

The  Office  of  the  Secretary  of  Defense 
rules  for  accessing  records  and  for 
contesting  contents  and  appealing  initial 
determinations  are  published  in  OSD 
Administrative  Instruction  No.  81,  "OSD 
Privacy  PtY}gram'*;  32  CFR  part  286b;  or 
may  be  obtained  from  the  system 
manager. 


None. 

[PR  Doc.  81-8942  FOad  2-20-01;  8:46  am] 
MLUNQ  coot  aSIO-OMI 

DafMrtmant  of  0w  Anny 

Privacy  Act  of  1974;  Record  Syatam 
Amamfmant 

AOENCY:  Department  of  the  Army,  DOD. 

action:  Amendment  of  a  Recorda 
Systems. 


:  The  Department  of  the  Army 
proposes  to  amend  twenty  record 
systems  in  its  inventory  c^  record 
system  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C.  552a). 

DATOc  The  proposed  actiona  will  be 
effective  without  further  notice  on 
March  2S,  1991,  unless  comments  are 
received  which  woold  result  in  a 
contrary  determination. 


Informadon  is  obtained  from  record 
subjects  and  attmufing  medical 
spedaDsts. 


AODRCtsa:  Send  comments  to  Ms. 
Alma  Lopez,  Office  of  Systems 
Management  Branch  (ASOP-MP)  Ft. 
Huachuca,  AZ  85613-^000. 

tUPPUEMCNTAIIV  INFOMIATIOMC  The- 
Department  of  the  Army  record  system 
notices  subject  to  the  Privacy  Act  of 
1974,  as  amended,  have  been  pobUsfaed 
in  the  Federal  Register  as  follows: 

so  PR  22e9a  May  29, 1985  (DoD  CompQatioii. 

chaages  foHow) 
51  FR  23578,  )un.  30, 198* 
51  PR  SOOea  Aug.  29. 1988 
51 FR40479L  Nov.  7, 1988 

51  PR  44381,  Dec  9, 1986 
S3  HI  11847,  Apr.  13, 1987 
62  FR  18798.  May  m  1987 

52  FR  26905,  Jul  9, 1987 
62  PR  32329,  Aug.  27. 1987 

62  FR  43932,  Nov.  17. 1987 

63  PR  12971.  Apr.  20. 1988 

53  FR  16575.  May  10, 1988 
53  FR  2150S,  Jnn.  8, 1988 
53  PR  28247,  fol.  27, 1988 
63  FR  28349.  )d.  27, 1988 
53  PR  28430,  {ul.  28, 1988 
53  FR  S467«,  Sep.  7. 1088 
53  FR  49688,  Dw:.  8, 1888 

53  PR  SlSaO.  Dec.  22, 1988 

54  PR  10084,  Max.  9, 1989 
54  FR  11790.  Mar.  22. 1988 
54  FR  1483S.  Apr.  13. 1989 
54  PR  48965.  Nov.  a  1989 

54  PR  50288.  Dm:.  5. 1989 

55  FR  13935.  Apr.  13. 1990 

55  PR  21897,  May  3a  1990  (Anny  Addreas 

Directory) 
55  FR  41743,  Oct  15, 1990 
55  PR  48707.  Nov.  8, 1990 
55  PR  46708,  Nov.  8, 1990 
55  FR  488ra,  Nev.  21, 1990  , 

S  FK  48871.  Nov.  21, 1900  (AoiendMl  ID 

Numbera) 
65  PR  51467,  Dec.  14, 1990 
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The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C.  552a). 
which  requires  the  submission  of  an 
altered  system  report.  The  spedfic 
changes  to  dw  cecoid  systems  being 
amended  are  set  forth  below,  followed 
by  the  record  system  notices,  as 
amended,  published  in  their  entirety. 

Dated:  February  14. 1901. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Uaiaon 
Officer,  Department  of  Defense. 

A0025-aUSAI8C 

System  name: 

Military  Affiliate  Radio  System.  (52 
FR  18805.  May  19, 1987). 

Changes: 

System  manqgeifs)  and  address: 

After  "Systems  Command,'*  add 
"ATTO:  ASOP-a" 


A002S-6USA19C 
aYSTIMNAMC 

Military  Affiliate  Radio  System. 

svarm  tacAHON: 

U.S.  Army  Infcmnation  Systenn 
Conunand.  Fort  Huachuca,  AZ  85613- 
SOOO  for  Individuals  on  whom  an 
investigation  or  inquiry  has  been 
received.  Offidal  mailing  addresses  are 
published  a*  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

CATIOOIUES  or  HUNVKNJAtS  COVKMEO  BY  TME 
SYtTCM: 

Individuals  having  a  valid  amateur 
radio  station  Ucense  issued  by  the 
Federal  Communications  Commission 
who  apply  for  membership  in  the  Army 
Military  Affiliate  Radio  System  (MARS). 


CA' 


MTHaevsTMi: 


Applicant's  name,  home  address  and 
telephone  number,  licensing  data  and 
call-sign  provided  by  Federal 
Communications  Commission.  Army 
MARS  call-siRn.  relevant  inquiries/ 
records  and  reports. 

AimMMMTV  KM  MAWTCNAMCI  OF  Tttf 

avsnai: 

10  U.S.C.  3013;  DOD  Directive  4650.2: 
Executive  Order  9397. 

wiwo9e(s): 

To  provide  a  potential  reserve  of 
trained  radio  communications  personnel 
for  militaiy  duty  when  needed  and/ or  to 
provide  auxiliary  communications  for 
military,  dvil,  and/ or  disaster  offidals 
during  periods  of  emergency. 


ROUTiNiiaaopi 

TNBtVSnM,] 

MBM  AND  Tw  TOiwoacs  or  aucH  t 

Information  may  be  disclosed  to 
Department  of  Array  and  Department  of 
Defense  communication  agencies  and 
their  authorized  contractors  in 
connection  with  individual's 
participation  in  the  Army  Military 
Affiliate  Radio  System  (MARS)  Program 
and  to  federal  supply  agencies  in 
connection  with  individual's 
participation  in  the  Army  MARS 
Equipment  Program. 

The  Army's  "Blanket  Routine  Uses" 
set  forth  at  the  beginning  of  the  Army's 
compilation  of  recoid  system  notices 
apply  to  this  record  system. 

Mucica 


Disrosiwa  or 
aroHAoe 

Cards;  paper  in  file  folders,  computer 
tapes,  discs,  listings. 

RcrmtVABiurr: 
By  member's  name. 

SAffiOUARDS: 

Information  is  maintained  in  buiklings 
having  security  guards  and  is  accessible 
only  to  individoais  who  have  need 
therefor  to  perform  their  duties. 
Automated  records  are  further  protected 
by  a  produd  contrcd  naabet  assigned  to 
designated  persons. 

RETENTION  AND  DISPOSAL: 

Retained  1  year  beyond  the  time 
individual  is  active  in  the  program,  then 
destroyed  by  shredding. 

SYSTEM  manaoehW  and  Aooaeaa: 

Commander,  U.S.  Army  Information 
Systems  Command.  ATTN:  ASOP-D. 
Fort  Huachuca.  AZ  85613-5000. 


NOTmCATKMI 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  records  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Information 
Systems  Command,  ATTN:  ASOP-D, 
Fort  Huachuca,  AZ  &5613-500a 

Individual  should  provide  the  name 
under  wdiich  licensed  in  the  Army 
MARS  program.  Social  Security 
Number,  present  address,  call  sign,  and 
signature. 

RECONO  ACCESS  raOCEDURB: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
iaquiries  to  the  Commander,  U.S.  Army 
Information  Systems  Command,  ATTN: 
ASOP-D,  Fort  Huachuca,  AZ  85613- 
5000. 


Individual  should  provide  die  name 
under  which  licensed  in  the  Army 
MARS  pro^-am.  Social  Security 
Number,  present  address,  cafl  sigo.  and 
signature. 


The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
pubhshed  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  from  the  system 
manager. 


RECORD  aOUnCE  CA' 

From  the  individual;  Federal 
Communications  Commission. 


None. 

A0060-20DAIIO 

System  name: 

Ration  Control/Blackmarket 
Monitoring  Files,  (53  FR  28250,  July  27, 
1988). 

Changes: 

*        •        *        •        • 

System  manageiis): 

Delete  entry  and  replace  writh  Ttepoty 
Chief  of  Staff  for  Operations  and  Fhms. 
ATTN:  DAMO-ODL.  Headquarters. 
Department  of  the  Army,  Washington, 
DC  20310-0440." 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Provost 
Marshal  at  the  overseas  Anny 
instaflatian  which  iasued  the  ration 
control  authorizatioa. 

Individual  should  provide  the  full 
name,  Sodal  Security  Number,  address, 
details  concerning  the  expulsion  or 
debarment  action,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themsdves  contained  in  this 
record  system  siiould  address  Mrritten 
inquiries  to  the  Provost  Marshal  at  the 
oversease  Army  installation  which 
issued  the  ration  omtrol  authorization. 

Individual  should  provide  the  full 
name.  Social  Security  Nomber,  address, 
details  concerning  the  expulsion  or 
debarment  action,  and  signature." 
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Ration  Control/Blackmarket 
Monitoring  FUm. 

aval  Uf  kOCATMIC 

OfBc«  of  the  Provost  Marshal,  U.S. 
Anny.  lapau  US.  Army,  Europe  and 
Sevendi  Army;  U.S.  Army:  Southern 
Command:  U.S.  Forces  Korea/Eighth 
Army. 

I  or  MOnnOIMLa  COVBRBO  BY  TM 

All  members  of  the  U.S.  Army  at 
overseas  locations,  their  dependents, 
civilian  employees,  U.S.  Embassy 
personnel  contract  personnel,  technical 
representatives,  and  individuals  who 
are  assigned  to  or  under  the  judicial  or 
administrative  control  of  the  U.S.  Army 
who  make  purchases  of  controlled  items 
from  authorized  resale  activities  at 
overseas  locations,  those  authorized 
duty-free  privileges  at  Class  VI  stores, 
commissaries,  and  retail  outlets  located 
on  U.S.  facilities  and  installations 
overseas. 


CATiaoMn  OP  iwcowDa  m  thb  avamc 
Individual's  name.  Social  Security 
Number,  passport  number,  citizenship, 
service  component,  dependency  status, 
local  address;  sales  slips  and  control 
sheets  used  in  sale  of  controlled  items 
by  U.S.  Forces;  over  spending/over 
purchase  printouts  produced  by  central 
computer  facilities. 

OFTNB 


10  U.S.C  3013;  5  U.S.C  301,  Status  of 
Forces  Agreement  between  the  United 
States  of  America  and  the  host  country 
in  which  U.S.  Forces  are  located:  and 
Executive  Order  9397. 

puiwoaa(a): 

To  assist  commanders  and  U.S. 
Armed  Forces  investigative  agents  in 
monitoring  purchases  of  controlled 
items;  to  produce  ration  control  plates 
for  authorized  users;  to  maintain  record 
of  selected  controlled  item  purchases  at 
retail  fadUties  and  suspected  violators 
of  the  system;  and  to  comply  with  Joint 
Service  blackmarket  monitoring  control 
policy. 


To  provide  information  to  the  host 
countiy,  required  by  the  Status  of  Forces 
Agreement  between  the  United  States  of 
America  and  the  host  country. 

The  "Blanket  Routine  Uses"  published 
at  the  beginning  of  the  Army 
compilation  of  recmd  system  notices 
also  apply  to  this  record  system. 


Paper  records,  magnetic  tapes, 
microfiche. 


By  name  and/or  Social  Security 
Number. 


None. 

System  name: 

Traffic  Law  Enforcement/Vehicle 
Re^tration  System  MPMIS.  (50  FR 
22165,  May,  29, 1965). 

Changes: 


Records  are  accessed  only  by 
authorized  personnel  having  official 
need  therefor.  During  off  duty  hours,  the 
facility  housing  the  records  is  secured 
by  sound  activated  alarm. 


Records  are  retained  for  1  year 
violations  data  are  retained  until  the 
end  of  the  individual's  tour  of  duty  or 
employment;  then  destroyed. 


avarm  MANAoaiKa)  and  t 

Deputy  Chief  of  Staff  for  Operations 
and  Plans,  ATTN:  DAMO-ODL. 
Headquarters,  Department  of  the  Army, 
Washington.  DC  20310-0440. 


NOTVICATIOM  I 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Provost 
Marshal  at  the  overseas  Army 
installation  which  issued  the  ration 
control  authorization. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  address, 
details  concerning  the  explusion  or 
embarment  actioa  and  signature. 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Provost  Marshal  at  the 
overseas  Army  installation  which  issued 
the  ration  control  authorization. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  address, 
details  concerning  the  explusion  or 
embarment  action,  and  signature. 


The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 


From  individual's  application  for 
ration  control  privileges;  recorded  sales 
at  retail  outlets  and  orders  made 
through  exchange  catalog  sales  at  U.S., 
military  facilities  in  overseas  locations. 


System  name: 

Delete  system  name  and  replace  with 
"Vehicle  R^stratlon  System  (VRS). 

System  location: 

Delete  entry  and  replace  with 
"Decentralized  to  Army  installation 
which  created  the  vehicle  registration/ 
driver  record.  A  cross-reference  index  in 
either  manual  or  automated  media  may 
exist  at  intermediate  and  higher 
command  levels.  In  addition, 
information  is  stored  on  computer  media 
at  five  contractor-operated  Regional 
Data  Centers  located  near  Washington, 
DC;  Fort  McPherson.  CA;  Fort  Knox.  KY; 
Fort  Hood,  TX;  and  Fort  Ord,  CA." 

Categories  of  records  in  the  system: 

At  the  end  of  the  paragraph  add 
"Information  contained  on  the  DA  Form 
3626  may  be  provided  by  paper  record, 
the  automated.  VRS.  or  the  automated 
Vehicle  Registration  System/Installation 
Support  Moidule  (VRS/iSM).  Information 
entered  into  the  VRS  or  VRS/ISM  bom 
the  DA  Form  3628  is  used  to  create  a 
master  edit  file  and  master  registration 
file." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

Delete  entry  and  replace  with  "Paper 
records  in  file  folders;  microfiche; 
magnetic  tapes  or  discs;  punched  cards; 
or  computer  printouts." 

Safeguards: 

Delete  entry  and  replace  with 
"Information  is  stored  in  locked 
containers  or  storage  areas  within 
buildings  which  are  secured,  and  the 
system  is  accessed  by  designated 
persons  having  an  official  need  for  the 
information. 

Regional  Data  Centers  are  contractor- 
operated  under  an  Army  approved 
security  program.  Contractor  personnel 
participate  in  a  security  education 
program  under  the  Regional  Data 
Security  Officer.  Regional  Data  Centers 
are  connected  through  a 
communications  network  to  data 
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processfaig  centers  at  Army 
inatallations.  TechnicaL  physical,  and 
administrative  safeguards  required  by 
Army  Regulation  380-19,  Information 
Systems  Security,  are  enforced  at  die 
installation  data  processing  centers. 
Data  are  available  only  to  installation 
personnel  responsible  for  system 
operation  and  maintenance.  Terminals 
not  in  the  data  processing  center  are 
under  the  supervision  of  a  terminal  area 
security  office  at  each  remote  location 
protecting  these  terminals  bom 
imauthorized  use.  Access  to  information 
is  also  controlled  by  a  system  of 
assigned  passwords  for  authorized  users 
of  terminals." 

System  managerfs)  and  address: 

Delete  entry  and  replace  with  "Deputy 
Chief  of  Staff  for  Operations  and  Plans, 
ATTN:  DAMO-ODL,  Headquarters. 
Department  of  the  Army,  Washington. 
DC  20310-0440. 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Provost 
Marshal  at  the  installation  where 
vehicle  registration  or  accident 
occurred. 

Individual  should  provide  the  hill 
name,  Social  Securi^  Number,  current 
address,  and  other  information 
verifiable  frY)m  the  record  itself." 

Record  access  procedures: 

Delete  entry  and  replace  widi 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  nvritten 
inquiries  to  the  Provost  Marahal  at  the 
installation  where  vehicle  registration  or 
accident  occurred. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  oirrrat 
address,  and  other  information 
verifiable  frvm  the  record  itself." 


A0190-9DAMO 


Vehicle  Registration  System  (VRS). 

avaraiiijocATioN: 

Deoantralized  to  Army  installation 
which  created  the  vehicle  registration/ 
driver  record.  A  cross-reference  index  in 
either  manual  or  avtomated  media  may 
exist  at  intennediate  and  higher 
command  levels.  In  additioa. 
information  is  stored  on  computer  media 
at  five  contractor-operated  Regional 
Data  Centers  located  near  Washington. 
DC;  Fort  McPheraoa.  GA:  Fort  Knox.  KY; 
Fort  Hood.  TX;  and  Fort  Ord,  CA." 


CATCOOMRS  or  MMMVMMMS 


Military  personnel  (active,  reaenre, 
retired),  civilian  employees,  contractor 
personnel  vendors,  visitors. 

CATEoowta  or  RKoaoa  w  tnr  avama 

Information  contained  on  the  DA 
Form  3628  may  be  provided  by  paper 
record,  the  automated  VRS,  or  die 
automated  Vehicle  Registration  System/ 
Installation  Support  Module  f\^lS/I£3^. 
Information  entered  into  the  VRS  or 
VRS/ISM  from  the  DA  Form  3628  is 
used  to  create  a  master  edit  file  and 
master  registration  file. 


10  U.S.C.  3013(g);  5  U.S.C  301;  Status 
of  Forces  Agreement  between  the 
United  States  of  America  and  the  host 
country  in  which  U.S.  Forces  are  located 
and  Executive  Order  9397. 

nMPoaK(a): 

To  assist  the  commander  In  carrying 
out  effective  law  enforcement  traffic 
safety,  and  crime  prevention  programs; 
to  ensure  compliance  «vith  Highway 
Safety  Program  Standards  (23  U.S.C 
402)  applicable  to  federally 
administered  areas;  to  provide 
management  data  on  whidi  to  base 
crime  prevention,  selective  enforcement 
and  improved  driving  safety. 

RouTiNi  uaca  op  Rccoaoa  mamtabibi  m 

THB  ayaTBM,  atCUNNIM  CATIOOmES  OP 
USCaa  AND  THB  PURPOBES  OP  BUCH  UBBS: 

Information  in  this  system  may  be 
disclosed  to  state  law  enforcement  and 
motor  vehicle  departments  for 
ascertaining  or  disclosing  driver 
information  and/or  accident  report^ 
and,  in  overseas  areas,  to  the  host 
country  as  required  by  the  Status  of 
Forces  Agreement  between  the  United 
States  of  America  and  the  host  country. 

POUaES  AND  PaACTKCB  POR  BTORMQ, 
RBIHIBVINU.  ACCEBSMQ,  RETARHNQ,  AND 
DiaPOSINOOPI 


btoraqe: 

Paper  records  in  file  folders; 
microfidie;  magnetic  tapes  or  discs: 
punched  cards;  or  computer  printouts. 

RK I  RIB  VABIUTV. 

By  sumame/Sodai  Security  I^hm^r. 


Infonnation  is  stored  in  locked 
containers  at  stwage  areas  within 
buildings  which  are  secured,  and  the 
system  is  aocesaed  by  desi^iated 
persons  having  an  official  need  for  the 
information. 

Regional  Data  Centers  are  contractor- 
operated  under  an  Army  apiMoved 


security  program.  Contractor  persooaal 

participate  in  a  security  education 
program  under  the  Regional  Data 
Security  Officer.  Re^onal  Data  Centers 
are  oonnactBd  tnRmgn  a 
commnnicatians  network  to  data 
processing  centers  at  Amy 
installations.  TedmicaL  physical  and 
administrative  safeguards  required  by 
Army  Regulation  380-19,  Information 
Systems  Security,  are  enforced  at  the 
installation  data  processing  centers. 
Data  are  available  only  to  installatioa 
personnel  responsible  for  system 
operation  and  majntenance.  Terminals 
not  in  the  data  processing  center  are 
imder  the  supervision  of  a  terminal  area 
security  office  at  each  remote  location 
protecting  these  terminals  frtm 
unauthorized  use.  Access  to  infonnation 
is  also  controlled  by  a  system  of 
assigned  passwords  for  authorized  osers 
of  terminals. 

RCTBNTION  AND  DtSPOSAU 

Destroyed  on  transfer  or  separation  of 
parking  permit  holder,  or  when  permit  is 
superseded  or  revoked,  whichever 
occurs  first  Traffic  law  enforcement 
records  are  destroyed  2  years  after 
dosing  of  the  case. 

BYBTBM  MANAOER(S)  AND  ADDRBBB: 

Deputy  Chief  of  Staff  for  Personnel 
ATTN:  DAMO-ODL,  Headquarters. 
Department  of  the  Army,  Washington, 
DC  20310-0440. 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Provost 
Marshal  at  the  installation  where 
vehide  registration  or  acddent 
occurred. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address,  and  other  information 
verifiable  from  the  record  itseU. 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Plovost  Marshal  at  the 
installation  where  vehick  registration  or 
accident  occurred. 

Individual  should  provide  the  full 
name,  Sodal  Security  Number,  current 
address,  and  otho'  information 
verifiable  frooi  the  record  itself. 


The  Anny's  rules  for  accessing 
records,  oont»!Sting  oontents,  and 
appealing  initial  deteiminatioDS  are 
contained  in  Army  Regulation  340-21;  32 


7082 
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CFR  part  506;  or  may  be  obtained  from 
the  ayatem  manager. 


From  die  indivlduaL  partidpanta  in 
car  pools,  military  or  civilian  police 
leporti,  investigative  and  law 
enforcement  agencies,  third  parties  who 
provide  relevant  information. 


Parts  of  this  system  may  be  exempt 
under  5  U.S.C  552a(])(2)  as  applicable. 

An  exempti<m  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C  553  (b)  (1).  (2), 
and  (3),  (c)  and  (e)  and  published  hi  32 
CFR  part  505.  For  additional  information 
contact  the  system  manager. 

AOIM-WAMO 

System  name: 

Absentee  Case  Files.  (53  FR  28249, 
luly  27, 1988). 

Changes: 


System  location: 
Delete  "Evaluation  and"  in  line  three. 


•        •        •        •        • 


Safeguards: 

Delete  "Army  Regulation  380-380" 
and  substitute  "Army  Regulation  380-19, 
Information  Systems  Security,". 


*        *        •        * 


System  managerfs): 

Delete  entry  and  replace  with  "Deputy 
Chief  of  Staff  for  Operations  and  Plans, 
ATTN:  DAMQ-ODL,  Headquarters, 
Department  of  the  Army,  Washington. 
DC  20310-044a" 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  U.S. 
Army  Deserter  Information  Point  U.S. 
Army  Enlisted  Records  Center,  Fort 
Benjamin  Harrison.  IN  46249. 

Individual  shoxild  provide  the  full 
name.  Social  Security  Number  and/or 
Army  serial  number,  address,  telephone 
number  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  U.S.  Army  Deserter 
Information  Point.  U.S.  Army  Enlisted 
Records  Center.  Fort  B«ijamin  Harrison. 
IN  46249. 


Individual  should  provide  the  full 
name,  Social  Security  Number  and/or 
Army  serial  number,  address,  telephone 
number  and  signature." 

AOISO-MMMO 


Absentee  Case  Files. 

fwf  ly  location: 

Primary  U.S.  Army  Deserter 
Information  Point.  U.S.  Army  Enlisted 
Records  Center,  Fort  Benjamin  Harrison, 
IN  46249.  A  copy  of  all  or  portions  of 
this  system  is  maintained  at  the 
installation  initiating  the  report  of 
absence  and  at  respective  law 
enforcement  agencies.  ^ 

CATlQOMn  or  MOIVKNIALa  COVmO  lY  TMC 


Any  active  Army  member  absent 
without  proper  auUiority  and 
administratively  designated  as  a 
deserter  pursuant  to  Army  Regulation 
630-10,  Absence  Without  Leave  and 
Desertion. 

CATIOOMU  or  RKOKW  M  TNi  •WnM: 

Reports  and  records  which  document 
the  individual's  absence;  notice  of 
unauthorized  absence  from  U.S.  Army 
which  constitutes  the  warrant  for  arrest; 
notice  of  return  to  military  control  or 
continued  absence  in  hcmds  of  civil 
authorities. 

AUTHOMTV  RM  MAMTINANCa  OFTHI 


10  U.S.C.  3013(g]  and  Executive  Order 
9397. 

To  enter  data  in  the  FBI  National 
Crime  Information  Center  "wanted 
person"  file;  to  ensure  apprehension 
actions  are  initiated/terminated 
promptly  and  accurately;  and  to  serve 
management  purposes  through 
examining  causes  of  absenteeism  and 
developing  programs  to  deter 
unauthorized  absences. 


NOUTMi  usn  or  mkomm  maintained  in 

THB  SVailM,  MCLUOMO  CATMOMIS  Or 
UMM  AND  THl  rUNTOStt  Or  MJCN  UWS: 

Information  is  furnished  to  local, 
state,  federal,  international,  or  foreign 
law  enforcement  authorities  in  efforts  to 
apprehend,  detain,  and  return  offenders 
to  military  custody.  In  overseas  areas, 
information  may  be  disclosed  to  foreign 
governmental  and  dvil  authorities  as 
required  by  local  customs,  law,  treaties, 
and  agreements  with  allied  forces  and 
foreign  governments.  Information  may 
be  disdosed  to  the  Veterans 
Administration  for  assistance  in 
determining  whereabouts  of  Army 


deserters  through  the  Veteraiu  and 
Benefidaries  Identification  and  Records 
Locator  Subsystem. 


MTNi  SVCTHK 
tTONAOl: 

Paper  documents  and  the  record  copy 
of  the  Arrest  Warrant  are  maintained  in 
the  Offidal  Military  Personnel  Files', 
verified  desertion  data  are  stored  on  the 
Deserter  Verification  Ini  jrmation    . 
System  at  the  U.S.  Army  Deserter 
Information  Point 

RcrmivAaiuTv: 

Manually,  by  name;  automated 
records  are  retrieved  by  name,  plus  any 
numeric  identifier  such  as  date  of  birth, 
Sodal  Security  Number,  or  Army  serial 
number. 

•atiouamm: 

Access  is  limited  to  authorized 
individuals  having  a  need-to-know. 
Records  are  stored  in  facilities  manned 
24  hours,  7  days  a  week.  Additional 
controls  which  meet  the  administrative, 
physical,  and  technical  safeguard 
requirements  of  Army  Regulation  380- 
19,  Information  Systems  Security,  are  in 
effect 

MrrENTKMI  AND  OMTOtAU 

Automated  records  are  erased  when 
individual  returns  to  military  custody,  is 
discharged,  or  dies.  Paper  or  microform 
records  remain  a  permanent  part  of  the 
individual's  Offidal  Military  Personnel 
FUe. 

SYrriM  MANAOIII(S)  AND  AOONCSS: 

Deputy  Chief  of  Staff  for  Operations 
and  Plans,  ATTN:  DAMO-ODL. 
Headquarters,  Department  of  the  Army, 
Washington,  DC  20310-0440. 

NOTWICATION  mociouM: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  U.S. 
Army  Deserter  Information  Point  U.S. 
Army  Enlisted  Records  Center,  Fort 
Benjamin  Harrison,  IN  42649. 

Individual  should  provide  the  fiill 
name,  Sodal  Security  Number  and/or 
Army  serial  number,  address,  telephone 
number  and  signature. 

NCCORD  ACCtn  mociouNit: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  U.S.  Army  Deserter' 
Information  Point  U.S.  Army  Enlisted 
Records  Center,  Fort  Benjamin  Harrison. 
IN  46249. 
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Individual  should  provide  the  fuU 
name,  Sodal  Security  Number  and/or 
Army  serial  number,  address,  telephone 
number  and  signature. 

CONTUTMO  ncono  mocEoumt: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

mcoND  aouRCi  catcoomm: 

Unit  commander,  first  sergeants, 
subjects,  witnesses,  military  police,  U.S. 
Army  Criminal  Investigation  Command 
personnel  and  special  agents, 
informants.  Department  of  Defense, 
federal,  state,  and  local  investigative 
and  law  enforcement  agencies, 
departments  or  agencies  of  foreign 
governments,  and  any  other  individuals 
or  organizations  which  may  furnish 
pertinent  information. 

EXEMmON*  OAIMEO  KM  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(j)(2)  as  appUcable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553  (b)  (1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional  information 
contact  the  system  manager. 

A019»-14OAIIO 

System  name: 

Registration  and  Permit  Files  (53  FR 
28253,  July  27, 1988). 

Changes: 


System  managerfsj  and  address: 

Delete  entry  and  replace  with  "Deputy 
Chief  of  Staff  for  Operations  and  Plans, 
ATTN:  DAMO-ODL,  Headquarters, 
Department  of  the  Army,  Washington. 
DC  20310-0440. 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Deputy 
Chief  of  Staff  for  Otperations  and  Plans, 
ATTN:  DAMO-ODL,  Headquarters. 
Department  of  the  Army,  Washington. 
DC  20310-O440. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
other  information  verifiable  from  the 
record  itself." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 


about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Deputy  Chief  of  Staff  for 
Operations  and  Plans,  ATTN:  DAMO- 
ODL,  Headquarters,  Department  of  the 
Army,  Washington.  DC  20310-0440. 
Individual  should  provide  the  full 
name,  Sodal  Security  Number,  and 
other  information  verifiable  from  the 
record  itself." 


or 


MTMlSVSliM: 


A019a-14OAMO 


Registration  and  Permit  Files. 

SYSTEM  LOCATION: 

Army  installations.  Offidal  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
system  notices. 

CATEOOWES  or  HiDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Any  citizen  registering  restricted 
items  of  property  on  a  military 
installation  or  desiring  to  engage  in 
restricted  activities  on  a  military 
installation.  Items/activities  indude  but 
are  not  limited  to  privately  owned 
firearms/weapons,  pets  and  hunting  and 
fishing. 

CATEOORIES  OF  RECONOS  IN  THE  SYSTEM: 

Registration  form  for  items  of 
restricted  property;  permit  application 
for  restricted  activities. 

AUTHOMTY  FOR  MAINTENANCE  or  TMi  . 

SYS I em: 

10  U.S.C.  3013  and  Executive  Order 
9397. 

FURrOSE(S): 

To  assist  the  commander  in  carrying 
out  effective  law  enforcement  troop 
safety,  and  crime  prevention  programs. 


MAINTAINED  IN 

or  SUCH  uses: 


ROVTINE  USES  or 

THE  SYSTEM,  mCUNMNQ 

USERS  AND  THE 


Information  is  furnished  to  criminal 
justice  elements  outside  the  Department 
of  Defense  for  investigation  and 
prosecution  when  sudi  cases  fall  within 
their  jurisdiction  or  concurrent 
jurisdiction  is  applicable.  These  indude: 
Federal  Bureau  of  Investigation;  U.S. 
Customs  Services;  Bureau  of  Alcohol, 
Tobacco  and  Firearms;  U.S.  District 
Courts;  U.S.  Magistrates;  state  and  local 
law  enforcement  wildlife  conservation 
and  public  health  agendes;  and,  in 
overseas  areas,  host  government  law 
enforcement  agendes. 


Paper  records  in  file  folders:  magnetic 
disc/tape,  microfiches;  computer 
printouts. 


By  individual's  surname. 

safeouards: 

Only  authorized  personnel  have 
access  to  files.  Physical  security 
measures  indude  locked  containers/ 
storage  areas,  controlled  personnel 
access,  and  continuous  presence  of 
authorized  persormeL 

RETENTION  AND  OlSrOSAL: 

Destroyed  upon  removal  of  the 
restrided  property  from  the  military 
installation  or  upon  expiration  of  the 
permit 

SYSTEM  MANAOER(S)  AND  ADOREST 

Deputy  Chief  of  Staff  for  Operations 
and  Plans,  ATTN:  DAMO-ODL, 
Headquarters,  Department  of  the  Army, 
Washington.  DC  20310-0440. 

NonncATiON  mocEDURC: 

Individuals  seeking  to  determine  if 
information  about  tiiemselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Deputy 
Chief  of  Staff  for  Operations  and  iHans. 
ATTN:  DAMO-ODL,  Headquarters. 
Department  of  the  Army,  Washington. 
DC  20310-0440. 

Individual  should  provide  the  full 
name,  Sodal  Security  Number,  and 
other  information  verifiable  from  the 
record  itself. 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Deputy  Chief  of  Staff  for 
Operations  and  Plans.  ATTN:  DAMO- 
ODL,  Headquarters,  Department  of  the 
Army.  Washington,  DC  20310-0440. 

Individual  should  provide  the  full 
name,  Sodal  Security  Number,  and 
other  information  verifiable  from  the 
record  itself. 


The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 


Any  dtizen  desiring/required  to 
register  firearms/weapons,  pets,  etc. 


/ 
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that  wui  bv  Bw&itaiBM  wMdn  or 
desiring  to  hnnt/BA  wtlhlu  tbe  confines 
of  any  Anny  fnstaDatfon. 


Parti  of  tbis  system  may  be  exempt 
under  5  US.C  552a(k](Z7  as  appBcable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordaaieo  with 
requirements  of  5  U^C.  563(b)  (1),  (2), 
and  (3).  (c]  and  (e)  and  published  in  32 
CFR  part  505.  For  additional  farfbrmattoo 
contact  tha  syste»  manager. 

AOIW-aoCMMO 

SysteanHuaa: 

Klilitaiy  PoSioe  Investigator 
Certification  Files  (53  FR  28254,  jniy  27, 
1988). 


System  maaageF(t)  and  managen: 

Delete  entry  and  replace  with  "Deputy 
Chief  of  Staff  for  Operations  and  Plana, 
ATTN:  DAMO-ODL.  Headquarters, 
Department  of  the  Army,  Washington, 
DC  20310-044a 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Deputy 
Chief  of  Staff  far  Operations  and  Plans. 
ATTNL  DAMO-OOL,  Headquarters, 
Department  of  the  Amy,  Washington, 
DC2031(MH«)l 

Imfivfdual  should  provide  the  full 
name.  Sodal  Security  Number,  current 
address,  other  Information  verifiable 
&om  the  record  itsalfl  and  signature." 

Record  access  procedures: 

Delete  entry  aad  icplaca  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inqukies  to  the  Deputy  Chief  of  Staff  for 
OperatioD*  and  Plans,  ATTN:  DAKf O- 
ODL.  Headquarters.  li^artmeat  of  the 
Army,  Washington.  DC  20310-0440. 

Individual  should  provide  the  fbll 
name.  Social  Security  Number,  current 
address,  other  infonnation  verifiable 
from  the  record  itselt  and  signature." 


A019O-30OAIIO 


Military  RsBce  hreeligator 
Cerffficvtioii  PBee. 

SVSIIM  LOCATMNC 

Primary  records  are  maintained  at  the 
U.S.  Army  Military  Personnel  Center, 
200  Stoval  Sbeet,  MmxaaAia.  VA 
22332.  SennBts  exist  at  tbe  famtallatioa 


initiatiag  request  and  at  respective 
ma  jor  Aniy  onnmandsi 

tCOVmOBVTNB 

Any  individual  who  has  been 
nominated  by  a  commander  for 
certification  as  a  &filitary  Police 
Investigator. 

CATMOMn  OP  Rcconos  IN  THV  avsmr 

Files  contain  requests,  name  checks, 
background  checks,  approvals, 
disapprovals,  appeals,  rebnttals,  and 
related  documents. 

AUTHOMTV  ran  MAiWniMMCa  OP  THK 


10  U.S.C.  3012(g)  and  Executive  Order 
9397. 


To  establish  riigibility  and  suitability 
of  individuals  to  be  certified  as  Military 
Police  Investigators. 

ROUTMi  USES  OP  RCCOKOS  HAIKT AIMED  M 
TMC  lYSTBS,  WCtUOaia  CATKOOmaS  OP 
USCRS  AND  THI  PUNPOSCS  OP  SUCH  uses: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  record  system. 


,  ftcmmiiQ,  Her AMHM,  and 

DtSPOONM  OP  RECONDS  M  THE  SVSIUl: 
STONAQK 

Paper  recmds  in  file  folders:  card 
indices. 

NrnNEVAMUTV: 

By  individoars  somame. 


Buildings  employ  security  guards  and 
control  access.  Information  is  not 
disclosed  outside  the  agency:  within  the 
agency,  access  to  records  containing 
adverse  suitability  information  is 
restricted  by  use  of  protective  markings. 
DistribotioD  and  access  are  based  on 
strict  need-to-know. 


Destroyed  opon  imfividuafs  release 
from  acttve  service  or  3  years  after 
iovoluutary  withdrawal  of  certification. 


Deputy  Chief  of  Staff  foe  Operationa 
and  Plans.  ATTN:  DAMO-ODL. 
Headquarters.  Department  of  the  Army. 
Washington.  DC  20310-0440. 

Indivfdaals  seeking  to  determine  if 
infonnation  about  tfaemseives  is 
contained  in  this  record  system  should 
addreee  written  inquiries  to  the  Deputy 
Chief  of  Staff  for  Operaticms  and  Plans, 


ATTN:  TJAtAO-ODL,  Headquvten, 
Department  of  tiie  Army,  Washington. 
DC2091(MM4a 

Individual  should  provide  the  fuB ' 
name.  Social  Security  Number,  current 
address,  other  information  verifiable 
from  the  record  itselfi  and  signature. 


Individuals  seeking  access  to  records 
about  diemselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Deputy  Chief  of  Staff  for 
Operations  and  Plans,  ATTN:  DAMO- 
ODL,  Headquarters,  Department  of  the 
Army,  Washington,  DC  20310-044a 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
addresa.  other  infcHination  verifiable 
from  the  record  itself,  and  signature. 

CONTESTTNO  RCCOIID  PROCEOUNES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21:  32 
CFR  part  506;  or  may  be  obtained  from 
the  system  manager. 

RCCONO  SOURCE  CATEOOMES: 

Subjects,  witnesses,  victims.  Military 
Police  and  US.  Army  Criminal 
Investigation  Command  personnd  and 
agents,  informants,  various  Department 
of  Defense,  federal,  state  and  local 
investigative  and  law  enforcement 
agencies,  departments  or  agencies  of 
foreign  governments:  and  any  other 
individuals  or  oiganizatons  which  may 
supply  pertinent  information. 

EXEMPTIONS  CUUMED  POR  THE  tWriM: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C  552a(k)  (2).  (5).  (7)  as 
applicable. 

An  exemption  rule  for  thia  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  USXL  553(bl  (1).  (2). 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional  information 
contact  the  system  manager. 

AOIMMOOAMO 

System  name: 

Serious  Incident  Reporting  Piles,  (53 
FR  28251,  July  27, 1988). 

Chang/Bs: 


System  locatioa: 

Delete  "Office  of  the  Deputy  Chief  of 
Staff  for  Personnel  Headquarters, 

Department  of  the  Army,  The  Pentagon," 
and  replace  with  "Office  of  the  Deputy 
Chief  of  Staff  for  Operations  and  Plans. 
ATTN:  DAMO-OCH^  Headquarters, 
Department  of  the  Anny,". 
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System  managerfsj  and  address: 

Delete  entry  and  replace  with  "Deputy 
Chief  of  Staff  fat  Op^tions  and  Plsins, 
ATTN:  DAMO-ODL,  Headquarters, 
Department  of  the  ^my,  Washington. 
DC20310-044a 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Deputy 
Chief  of  Staff  for  Operations  and  Plans. 
ATTN:  DAMO-ODL,  Headquarters, 
Department  of  the  Army,  Washington, 
DC20310-044a 

Individuals  should  provide  the  full 
name.  Social  Security  Niunber.  current 
address  and  telephone  number,  other 
information  verifiable  from  the  record 
itself,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Deputy  Chief  of  Staff  for 
Operations  and  Plans.  ATTN:  DAMO- 
ODL,  Headquarters,  Department  of  the 
Army,  Washington,  DC  20310-0440. 

Individual  should  provide  die  full 
name,  Social  Securi^  Number,  current 
address  and  telephone  number,  other 
information  verifiable  from  the  record 
itselt  and  signature." 


A0190-«0DAIIO 


CA^ 


Serious  Incident  Reporting  Files. 

•vtnii  location: 

Primary  System  is  located  at  the 
Office  of  the  Deputy  Chief  of  Staff  for 
Operations  and  Plans,  AT1T4:  DAMO- 
ODL,  Headquarters,  Department  of  the 
Army,  Washington,  DC  20310-0440. 
Segments  are  maintained  at  the 
installation  initiating  the  report  and  at 
the  respective  major  Army  command. 


CA' 


OP  MOtVBUALt  COVERED  BY  TNi 


Any  citizen  identified  as  the  subject 
or  victim  of  a  serious  incident  reportable 
to  Department  of  the  Army  in 
acconiance  with  Army  Regulation  190- 
40,  Serious  Incident  Report  This 
includes  in  general  any  criminal  act  or 
other  incident  which,  because  of  its 
sensitivity  or  nature,  publicity  or  other 
considerations  should  be  brou^t  to  the 
attention  of  Headquarters,  Department 
of  the  Army. 


Records  include  the  initial  report  of 
&B  incident  plus  any  suiq>lemental 
reports,  including  reports  of  final 
adjudication. 

AUTHORrrV  PORMAMIiNANCSOPTMi 


10  U.S.C  3013(g]  and  Executive  Order 
9397. 


To  provide  the  military  chain  of 
command  with  timely  information 
regarding  serious  incidents  to  permit  a 
valid  early  determination  of  possible 
implication:  to  provide  an  early 
indication  of  acts  or  conditions  which 
may  have  widespread  adverse  publicity; 
to  provide  a  means  of  analysis  of  crime 
and  conditions  conducive  to  crime  on 
which  to  base  crime  prevention  policies 
and  programs;  and  to  meet  the  general 
needs  of  Department  of  the  Army  staff 
agencies  for  information  regarding 
selected  incidents  n^ch  impact  on  their 
respective  areas  of  responsibility. 


THE  •VSIBM,  MCUMNNQ  CATMORMS  OP 
USERS  AND  TMI PURPOMS  OP  MICH  MIS: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  record  system. 


OtSPOSMQ  OP  RECORDS  MTHB  SVSTBKC 
STORAOC: 

Paper  reomis  in  file  folders. 

RETfUEVASNJTV; 

By  individual's  name,  Social  Security 
Number,  and  installation  number. 

SAPEQUAROS: 

Buildings  employ  security  guards  and 
control  access.  Distribution  and  access 
to  files  are  based  on  strict  need-to- 
know.  Records  are  contained  in  locked 
safes  when  not  under  personal 
supervision  of  authorized  personnel 


RETVniON  AND  disposal: 

Destroyed  1  year  after  final  report  is 
completed. 


Deputy  Chief  of  Staff  for  Operations 
and  Plans,  ATTN:  DAMO-ODL, 
Headquarters,  Department  of  the  Army, 
WasUogton,  DC  20310-0440. 

NOTMCATMN  PROCSDURS: 

Individuals  seeking  to  determine  ff 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Deputy 
Chief  of  Staff  for  G^rtions  and  Plans, 


ATTN:  DAMO-ODL,  Headquarters, 
Department  of  die  Army,  Washington. 
DC20310-044a 

Individual  should  provide  die  full 
name,  Social  Secnrity  Number,  current 
address  snd  telephone  number,  other 
infoimatton  verifiable  from  the  record 
itseU,  and  signature. 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  riioald  address  written 
inquiries  to  die  Deputy  of  Staff  for 
Operafions  and  nans,  ATTN:  DAMO- 
ODL,  Headquarters,  Department  of  the 
Army.  Washington,  DC  20310-O44a 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address  and  telephone  number,  other 
informadon  verifiable  from  the  record 
itself,  and  signature. 


The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21; 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 


RECORD  SOURCE  CAT 

Subjects,  witnesses,  victims,  military 
police  and  U.S.  Army  Criminal 
Investigation  Command  personnel  and 
special  agents,  informants,  various 
Department  of  Defense,  federal  state 
and  loctd  investigative  and  law 
enforcement  agencies,  departments  or 
agencies  of  foreign  governments,  and 
any  other  individusls  or  organizations 
wUdi  may  supply  pertinent  information. 


Parts  of  this  system  may  be  exempt 
under  5  U.S.C  552a(j)(2)  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  6  U.S.C  553(b)  (1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional  information 
contact  die  system  manager. 

A019(MSDAIIO 

System  name: 

Law  Enforcement  Offense  Reporting 
System  (MPMIS),  (50  FR  22161,  May  29, 
1985). 

Changes: 

System  name: 

Delete  system  name  and  replace  with 
"Offense  Reporting  System  (ORS)". 

System  location: 

Delete  entry  and  replace  widi 
"Decentralized  to  Army  installations 
which  created  the  Military  Police 


/  Vol  Ba.  No.  as  /  Tlniraday.  February  21.  1881  /  Notices 


Report:  Mfy  Hiy  be  MBt  ta  ths  Ua 
Anny  Qtee  Racoede  CeirtaK  CU8ACRCI 
Behimora,  MD.  dependent  es  netee  ef 
crime  (lee  Awy  Ji^etkM  MO-tB. 
Recoede  end  J^nnejr  A  GNee-nfaience 
indsK  in  cither  BMiiuel  or  autaaated 
medJeaeyeadetetiBtMiBadieteend 
higher  commend  levela.  la  edriitinn, 
information  ia  stored  on  computer  media 
at  five  contradar-epersted  RagfeBat 
Date  Gamara  loealed  Mar  Wi^daghMi 
DC  FoftMePkaraoii.  GA:  Fort  Kbok.  KY;' 
Fort  Hood,  TX;  Md  FortOrd.  CA." 
•       •        •       •       • 

Catagoa'aa  ofnoonb  in  the  system: 


Delia tha entry andtiiliri  wtth 
"Crimteal  iaf aanatkn  or  iaveatigative 
filea  iBvotviat  ttia  Aiaj  wdridi  may 
conaial  afMaUKy  Polks  Raporta  (DA 
Form  aV5)  or  wbaAat  reporta  pwdaining 
investigative  data,  suppiathig  or  sworn 
statements,  affidavits,  provisional 
passes,  receipts  fui  piiaouets  or 
detained  peraoaa,  Reporta  d  ActioB 
Taken  (DA  Farm  maa\  and  diapoaitien 
of  caaea.  tafcraiatiaa  centaiaad  on  the 
D  A  Foiaa  SB7»  or  4B9  Bay  be  pravldad 
by  paper  raoords,  the  Onsaao  Reporting 
System  (ORS).  ORS-2,  or  ^Ma^ilsii 
Automated  Military  Police  System 
(SAMPS).  Personal  Information  bidodes. 
but  ia  not  Hmited  to  naaw,  aecial 
security  ntusber,  hoiM  adcfrees. 
telepfloiie  mmsoer,  cevegofy  of  onmae, 
involvement,  and  caae  rnDber." 


Puipo9e(M)f 

Delete  entry  and  replace  wiA  To 
provide  detaued  iufufUatlun  neceaaary 
for  Army  officiala  and  conanandera  to 
discharge  their  reapooaibilitiea  for 
maintaining  discipline,  law,  and  order 
throu^  investigatian  of  complaints  and 
inddenta  and  possible  criminal 
prosecution,  civil  court  action,  or 
regulatory  order.  Tbia  syatem  contains 
infivmation  wfaich  may  be  used,  as 
permitted  by  the  Privacy  Act  and  other 
pertinent  laws,  for  employee  personnel 
actions  and  deteruiinationa  concerning, 
but  not  limited  to  security  dearancaa. 
recruitment  retention,  and  placement. 
Statistical  data  are  derived  from 
individual  reporta  and  atored  fai 
aataaatad  asedis  at  Ba)or  Amy 
commands  and  Headquarters, 
Department  of  the  Army,  for  the 
purposes  of.  (1)  Developing  crime  trenda 
by  major  categories  (e.g.,  rrimss  againat 
pcraona,  drug  crimes,  crimes  againat 
property,  frMid  crimes,  and  other 
offenses],  and  (2)  developing  law 
enforcement  and  crime  taaveuliea 
programa  to  reduce  or  deter  crime 
within.  Army  cnmmunitiea" 


Syatem  manogtrfe)  and  addteaa: 

Delete  entry  and  replace  with  "Dapiity 
Chief  of  Slag  IbrOpetetiena  and  Plana. 
ATTN:  DAMO-ODU  Headqaartera, 
Department  of  the  Army,  WaaUngton, 
DC  20310-ODU  Headquartets. 
Department  of  the  Army,  Washington. 
DC20ailO-O44a 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuala  aaeidng  to  deteimine  if 
information  aboat  theasaelvee  ia 
contained  in  thfa  record  system  should 
addreaa  written  isqeMea  to  the 
command  w  of  the  tnataHation  where  the 
incident  occurred  n  more  then  five 
yeais  have  elapsed  since  the 
occurrence.  Individual  should  addresa 
written  tnqniries  to  the  U.S.  Army  Crime 
Records  Center,  Baltimore,  MD. 

individual  should  provide  the  hill 
name.  Social  Secuii^  Number,  date  and 
place  of  the  tnddant  and  a  notarized 
signature." 

Record  occeaB  procadtues: 

Delete  entry  and  replace  widi 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  dds 
record  system  should  address  written 
inqidries  to  the  commander  of  the 
installation  where  the  incident  occurred 
If  more  than  fiva  years  have  dapaed 
since  die  occaneDca,  IndividBal  ahoold 
addresa  written  inquiries  to  me  U.& 
Army  Crime  Records  Center,  Baltimore, 
MD. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  date  and 
place  of  the  inddant,  and  a  notarized 
signature." 


CATiooNKt  or  amvnuALa  covntao  BY  TNB 


Offense  Reporting  system  (ORS). 


Decentralized  to  Amy  inatallatiane 
whldi  created  the  Military  Police 
Report;  copy  may  be  sent  to  the  U.& 
Army  Crime  Records  Center  (USACRC), 
Baltimore,  MD,  dependent  on  nature  of 
crhne  (see  Amy  Regulation  19(M5, 
Records  and  Forma).  A  cross-reference 
index  la  either  manual  or  automated 
media  may  exist  at  intermedieta  end 
higher  command  levela.  In  addition, 
informatian  ia  stored  on  conq>uter  media 
at  five  contractor-operated  Regional 
Data  Centera  located  near  Washington. 
DC;  Fort  McHiersoa.  GA;  Fort  Knox.  KY: 
Fort  Hood.  TX  and  Fort  Ord.  CA 


Any  kidividual  who  ia  &e  anbiect 
victim.  I  iiilaliiiiiit.  witnaaa.  or  suspect 
in  a  crlminaL  dvU.  or  traffic  i  ~ 


Ni  TM  avaiiMc 


Criminal  information  or  investigative 
files  involving  die  Army  wfaidi  may 
consist  of  KfiUtary  Polica  Reports  (DA 
Form  3Q7S)  or  tkiiat  reporta  containing 
investigativa  data,  supporting  w  sworn 
stataasenta.  affidavila.  provisional 
pasaea.  recaipta  lor  priaonera  at 
detakwd  peraona,  Reporta  of  Action 
Taken  (DA  From  4833),  and  diapoaition 
of  caaea.  InibmatiMi  contained  on  the 
DA  Forms  3975  or  4833  may  be  provided 
by  paper  records,  the  Offense  Reporting 
System  [OtS),  ORS-2,  or  Sinq)lex 
Automated  Military  Police  Syatem 
(SAMPS).  Personal  infonnation  indudea. 
but  is  not  limited  to  name,  sodal 
security  number,  home  address,    . 
telephone  number,  category  of  offense, 
involvement,  and  caae  nuinber. 


avi 

10  U.S.C.  3013  and  Executive  Order 
9397. 

ruBroaa(a)! 

To  provide  detailed  infomiatioB 
neceaaary  for  Army  officials  and 
coomiandera  to  disdiarge  tfadr 
responaibilitiea  for  maintaining 
discipline,  law,  and  order  throng 
investigation  of  complainta  and 
incidents  and  possible  criminal 
prosecution,  civil  court  action,  or 
regulatory  order.  This  system  contains 
information  which  may  be  used,  as 
permitted  by  the  Privacy  Act  and  odier 
pertinent  laws,  for  employee  personnel 
actions  and  determinations  concerning, 
but  not  limited  to  security  dearances, 
recruitBwnt,  retantioB.  and  pUoement 
Statiatical  data  are  derived  from 
indtvidaal  report  and  atorad  in 
automated  BMdia  at  ma|ar  Aimy 
commanda  and  Haadqaartara. 
Department  of  the  Aimy,  far  die 
purpoaaa  at  (1)  Developing  crime  trenda 
by  ma|or  categories  (e^  crimea  againat 
persons,  drug  crimes,  crimes  against 
property,  fraud  crimes,  and  other 
offenses),  and  (2)  developing  law 
enfocoemeBt  and  Grime  prevention 
programa  to  reduce  or  deter  dime 
within  Army  nnmiimities. 


ROVTBM  uaaa  or  ncoNDa  lyuMTi 
TNB  avanai,  BtcuiDaiO  CA' 


InfnrmaHnn  nay  bo  disdosod  tO 

federal,  state,  and  local  (including 
Foreign  Government)  agendea  for 
investigation  and  prosecution  when 
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cases  ere  eitfaerwiUiin-theirjuriadiction 
or  when  coneurrant  JiiiiadUotion  a|q)liea« 
These  induderFederal'.Bnreau  of 
Inveatigationi  Drug  Rnfarcement 
Administration,  ILS.  Cuatoma  Service, 
Bureau  of  Alcohol.  Tobacco  and 
Fireaima.  ILS.  District  Cburtat  US: 
Magistratea.- 


RCTMaVNM, 

loa 


nacoRoa  Bi  TNaavamfe 
aroRAoa: 

Paper  Recordain  file  foldevst 
Microfiche;  magnetic  tapes/discst 
punched  cards;  computer  printouts. 

RcmicvABiurv: 

By  individual's  name,  date  of  birth, 
Sodal  Security  Numb»,  and  caae 
numbn. 

aAraouAimac 

Access  to  information  is  controlled; 
limited  to  authorized  peiaonnel  having 
official  need  therefor.  Regional  Data 
Centera  are  contractorMjperated  under 
an  Army  approved  security  program. 
Contractor  personnel  partidpate  in  an 
on-going  security  education  program 
under  the  Regional  Data  Seairity 
OPicer.  Regional  Data  Centers  are 
con^iected' through  a  communicationa 
netw  rk  to  44  distributed  data 
proceesing  cmters  at  Army 
installations.  Technical  physical,  emd 
administrative  safeguania  required'  by 
Army  Regulation  3B0-380  are  met  et 
installation  data  processing  centers. 
Data  are  available  only  to  installation 
personnel  reaponabOe  for  ^sterna 
operation  and  maintenance.  Terminals 
not  in  the  data  pnoceasing  center  are 
under  the  supervision  of  a  terminal  area 
security  office  at  each  remote  location 
protecting  them  from  unauthorized  uae. 
Access  to  information  is  also  controlled 
by  a  system  of  assigned  passwords  for 
authorized  uaerB'  of  temrinala. 


Information  ia  deatroyed  after  5  yeara 
except  for  that  required  by  Army 
Regulation  19B-45  to  be  sent  to  tiie 
Crime  Reeorde  Center  where  it  is 
retainad  40  yeara  following  final  action, 

8YSTIM  BUN«aen(8)  M»  aeoaeaae 

Deputy  Chief  of  Staff^for  Operationa 
and  Plana,  ATTN:  DAMG-ODL, 
HeadquarterBi  Diepertment  of  die' Army, 
Washington,  DC  20310-0440. 

NonncATiow  anaaMiiaai 

Individuala  aeeldng  todeterminerif 
information;  about,  themadvee  ia 
contained  in-thia  raoofdayatmn  ahould 
addreae^wiitten  inquiiiea  to  the 
commanderof  the  installation- where  the 
inddent  occurred.  If  more- than  five 


yearahave  d^sed'Sanoa-the 
occurrence.  Individud  shodd  addreaa 
written  inquiriea  to  the  UJS)  Army  Crime 
Records  Center,  Baltimore,  MD. 

bdividud  should  provide  die  foil 
name,  Sodd  Seodrty  Niunber,  date  and 
place  of  the  inddent^  anda  notoiaad 
signature. 

RffCOHo  Accaaa  niocaouRB 

Individuala  seeking  access  to  recorda 
about  themaelves  contained  in  thia 
record  syatem  should  addresa  writtm 
inquiries  to  the  commander  of  the 
installation  where  the  inddent  occurred 
U  more  tinm  five  years  have  elapsed 
since  the  occurrence,  Individual  should 
address  written  inquiries  to  the  U.S. 
Army  Crime  Recocda  Center,  Baltimore, 
MD. 

Individud  should  provide  the  full 
name,  Sodd  Security  Number,  date  and 
place  of  the  inddait,and  a  notarized 
signature. 


The  Anay'e  nilea  for  aooesmng 
recorda,  contesting^oontentB,  and 
appealing  initid  detenninationaare^ 
contained  in  Army  Regdation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

From  the  individual;  witnesses; 
victims;  Nfilitary^Police  and/or  ILS. 
Army  Crimind  Investigation  Command 
spedd  agents;  informants;  investigative 
and  law  enforcranent  persons  of  Federal, 
state,  locd  and  foreign  government 
agendesrany  source  that  may  supply 
pertinent  information. 


Part  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(0(2],as  applicaible. 

An  exenqition  nile-foc  thia  ayatemhaa 
been  promulgated  inaocotdance  with 
requirementa  of  5  U.S.C.553(b)  (1).  (2), 
and  (3),  (c]  and  (e)  and  publishwi  in  32 
CFR  part  505.  For  additiond  information 
contact  the  syatem  manager. 

AOIMMTDAMO- 

System  name: 

Correctiond  Reporting  System  (CRS), 
(53  FR  28255,  Jdy  27, 19M). 

Changes: 


Safeguards: 

Second  paragraph,  Jino  thirteen^ 
replace  "/^my  R^ulatien  380-880"  vnA 
"Army  Regdf^ian  3B0-19-.  Information 
SystemaSconityr'. 


Syadtan  owoiogBf^.  'ondaianagsiB: 

Delete  entry  and  replace  with  "Deputy 
Chief  of  Staff  for  Operations  and  Plana, 
ATTN:  DAMO-ODL.  Headquarters.. 
Department  of  the  Army,  Waahingfon, 
DC  20310-0440. 

Notification  procedures: 

Delete  entry  and  replace  wtdi 
"Individuala  seeking  tO'detemtine  if 
information  about  tbemadvea  ia 
contained  in  tiiifr  record  system  shodd 
address  written  inquiries  to  the 
commanderof  the  confinement/' 
correctiond  facility,  or  to  the  Dteputy 
Chief  of  Staff  for  Operations  and  Plans, 
ATTN:  DAMO-ODL.  Headquartera, 
Department  of  the  Army,  Washington. 
1X120310-0440. 

Individuala^diodd  provide  the  foil 
name,  Sodd  Security  Number,  and 
other  information  verifiable  foam  the 
record  itaelL" 

Record  access  procedures. 

Delete  entry  and  Eeplace  with 
"Individuda  aeeldng:acceaa  torecorda 
about  themadvea  contained  in  thia 
record  system  shodd  addrese  written 
inquirieato  the  confinement/ 
correctiond  fodiity  where  a  prisoner,  or 
to  the  Deputy  Chief  of  Staff  for 
Operation*  and  Plans,  ATTN:  DAMO- 
ODL,  Headquarters,  Department  of  the 
Army,  Waahington^  DG  2031O-«44a 

Individud  shodd  provide  the  full 
name,  Sodd-Somrity  Number,  present 
address,  and  dates  of  confinement  and. 
signature." 


AOIWMTfMtHa 


Correctiond  Reporting  System  (CRS); 


Army  installation  detention  fadliUea,. 
U.S.  Army  Correctiond  Activity.  Fort 
Riley,  KS;  US.  Disdplinary  Baoacka. 
Fort  Leavenworth.  KS. 

An  automated  extract  of  sdected  data 
fitim  individud  correctiond  treatment 
recorda  at  Aisi^  fadlitiee  is  stoned  on 
computer  at  five  contractor-operated 
regiond  data  centers  located  near 
Washington.  DC;  Fort  McFheisan..GA^ 
Fort  Knox.  KY;  Fort  Hood,  TX;  and  Fort 
OrdCA 

The  Amy  Clemency  Board  Office, 
AadatantSacratary  of  the  Anny, 
Manpower  and  Reserve  Affaire.. 
Waahington,  DG  20310  (for  deciaiDna<oir 
demency  recommenriations..parole 
actional  and  restoration  to  duty). 
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»ivTm 


Any  militaty  monber  confined  at  an 
Anny  confinement  or  correctional 
facility  as  a  result  ot  or  pending,  trial  by 
courts-martiaL 

CAiBMMn  or  Hwoeoe  M  TNI  tyanH: 

Docmnents  related  to  the 
administration  of  individual  military 
prisoners;  oourts-martial  orders, 
release/confinement  orders,  medical 
examiner's  reports,  requests  and 
receipts  for  health  and  comfort  supplies, 
reports  and  recommendations  relating  to 
disciplinary  actions,  clothing  and 
eqi   -iment  issue  records;  forms 
aau    iiing  oorreqiondence  by  prisoner, 
mail  records;  personal  history  records; 
individual  prisoner  utilixation  records: 
requests  bx  interview;  fingerprint  cards, 
military  police  reports;  prisoner 
identification  records;  parolee 
agreements;  inspections;  documents 
regarding  custodianship  of  personal 
funds  and  property  of  prisoners;  former 
commanding  officer's  report;  parents' 
report  spouse's  report  classification 
recommendations;  request  to  transfer 
prisoner,  social  history;  clemency 
actions;  psychologist's  report 
psychiaMc  and  sodologic  reports; 
certificate  of  parole:  certificate  of 
release  from  parole;  assignment 
progress  reports;  and  similar  relevant 
documents. 

iUfTHOMTV  Mil  BUUNmiAIICa  OP  YNI 


10  U.S.C  951-953  and  Executive  Order 
9397. 


Correctional  treatment  records  are 
used  to  determine  prisoner's  custody 
classifications,  work  assignments, 
educational  needs,  adiustment  to 
confinement  areas  of  particular 
concern,  and.  as  the  basis  for  clemency, 
parole  and  restoration  to  duty 
considerations.  Automated  records 
provide  pertinent  information  required 
for  proper  management  of  confinement 
facility  population,  demographic  studies, 
status  of  disdidine  and  responsiveness 
of  personnel  procedures,  as  well  as 
confinement  utilization  factors  such  as 
population  turnover,  recidivism,  eta 


Information  may  be  disclosed  to  local 
state,  aiui  federal  law  enforcement  and 
investigation  agencies  for  investigation 
and  possible  criminal  prosecution,  dvil 
court  actions  or  regulatory  orders. 

To  confinement/correctional  agencies 
for  use  in  the  administration  of 
correctional  programs  including  custody 


classification,  employment  training  and 
educational  assignments,  treatment 
programs,  clemency,  restoration  to  duty 
or  parole  actions,  verification  of 
offender's  criminal  records,  employment 
records,  and  social  histories. 

The  "Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  record  system  notices  also  apply  to 
this  record  system. 


Paper  records  in  file  folders,  punch 
cards,  magnetic  tape  and  disc 

ritmivamuty: 

By  prisoner's  surname  and/or  Social 
Security  Number/register  number. 


All  records  are  maintained  in  areas 
accessible  only  to  designated  personnel 
having  official  need  therefor.  Automated 
data  base  and  output  are  managed 
through  comprehensive  procediires  and 
policies  prescribed  in  system  functional 
users  manuals. 

Regional  Data  Centers  are  contractor- 
operated.  Contractor  personnel  are 
security  screened:  employees  receive  a 
security  briefing  and  participate  in  an 
on-going  security  education  program 
under  the  Regional  Data  Security 
Officer.  Regional  Data  Centers  are 
connected  through  a  communications 
network  to  44  distributed  data 
processing  centers  at  Army 
installations.  Technical,  physical  and 
administrative  safeguards  required  by 
Army  Regulation  380-19,  Information 
Systems  Security,  are  met  at  installation 
data  processing  centers  and  information 
is  secured  in  locked  rooms  with  limited/ 
controlled  access.  Data  are  available 
only  to  installation  personnel 
responsible  for  system  operation  and 
maintenance.  Terminals  not  in  data 
processing  centers  are  under  the 
supervision  of  a  terminal  area  security 
officer  at  each  remote  location 
protecting  them  from  unauthorized  use. 
Access  to  information  is  controlled 
further  by  a  system  of  assigned 
passwords  for  authorized  users  of 
terminals. 


Individual  correctional  treatment 
records  for  prisoners  in  the  U.S.  Army 
Correctional  Activity  (USACA)  or  U.S. 
Disciplinary  Barracks  (USDB)  are 
retained  for  90  days  following  expiration 
of  sentence/completion  of  parole/ 
iwTrimmn  release  date,  following^which 
they  are  retired  to  the  National 
Personnel  Records  Center  for  25  years: 


destruction  is  by  shredding.  Similar 
records  for  prisoners  in  local  Army 
confinement  and  correctional  facilities 
are  destroyed  4  years  following  release 
of  prisoner  from  confinement 

Note:  Transfer  of  a  prisoner  from  one 
facility  to  anotlier  is  not  constmed  at  release 
from  confinement  When  a  prisoner  Is 
transfetred  to  another  facility,  hit/her  file  is 
transferred  with  him/her. 

Information  on  tape/disc  is  erased 
after  3  years. 

Army  Clemency  Board  case  files  are 
returned  on  completion  of  Board  action 
to  USACA  or  USDB,  as  appropriate, 
where  they  are  retained  for  90  days  after 
prisoner's  release  from  confinement  or 
return  to  duty,  following  whidi  they  are 
retired  to  the  National  Personnel 
Records  Center  and  maintained  for  25 
years  before  being  destroyed  by 
shredding. 

SVtTlM  MAIIAOIII<S)  AND  AOOHISS: 

Deputy  Chief  of  Staff  for  Operations 
and  Plans,  ATTN:  DAMO-ODL, 
Headquarters,  Department  of  the  Army, 
Washington,  DC  20310-058a 

NOTinCATION  MOCaOURC 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  shoidd 
address  written  inquiries  to  the 
commander  of  the  confinement/ 
correctional  facility,  or  to  the  Deputy 
Chief  of  Staff  for  Oiperations  and  Plans, 
ATTN:  DAMO-ODL,  Headquarters, 
Department  of  the  Army,  Washington, 
DC  20310-0440. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
other  information  verifiable  from  the 
record  itself. 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  confinement/ 
correctional  facility  where  a  prisoner,  or 
to  tiie  Deputy  Chief  of  Staff  for 
Operations  and  Plans,  ATTN:  DAMO- 
ODL,  Headquarters,  Department  of  the 
Army,  Washington.  DC  20310-0440. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  present 
address,  and  dates  of  confinement  and 
signature. 


The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  34&-21;  32 
CFK  part  505;  or  may  be  obtained  from 
the  system  mcmager. 
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RscoM}aouiiiar(u« 

From  the  individual  witnesses; 
victims;  Military  PoUoe/Ulft  Airny 
Criminal  Investigation  Command 
personnel  and/or  reports;  informants; 
various  Federal,  state  and  local 
investigative  and  law  enforcement 
agencies:  foreign  govenmients:  and 
other  individual  or  organization  that 
may  supply  pertinent  information. 

axmwieiie  ouuswu  mm  nm  e^eii. 

Parts  of  this  system  may  be  exempt 
under  6  U.S.C.  552aQ]{21  as  applicable. 

An  exemption  rule  for  this  system  has 
been  pnnmiilgated  in  accordance  with, 
requirements  of  5  U.S:C  S53(b]  (1),  (^, 
and  (3),  (c)  and  (e)  and.  published  in  32 
CFR  part  505.  For  additional  information 
contact  the  system  manager. 

A0210-7DAIIO 

System  name: 

Expelled  or.  Barred  Person' Files  (53  FR 
28253, July  27, 1088). 

Changes: 


A0210-7DAMS> 


System  mtmagerfaj  and  address:. 

Delete  entry. andreplace  with  "Deputy 
Chief  of  Staff  for  Operations  and  Plans, 
ATTN:  DAMO-ODL,  Headquarters; 
Department  of  the  Army.  Washington, 
DC  20310-0440." 

Notification  procedures: 

Delete  entry  and  replace  with' 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Deputy 
Chief  of  Staff  for  Operations  and  Plans, 
ATTN:  DAMO-ODL,  Hfeadquarters. 
Departmentof  the  Anny,  Wasiiingtan. 
DC203U)-Q44a 

Individual  should  provide- the  Ml 
namOi  Social  Security  Number,  address, 
details  concemingrthe  racpulsibn  or 
debarment  action,  and  signature." 

Record  cmaeasrproceduiea. 

Delete^  entry  and  rvplkce  with 
"Individuals  seeking  access- to  recurdS 
about  tilemselVer  contained'  iff  this 
record  system  should  address  written 
inquiries  to  the  Deputy  Chief  of  SttdTfor 
Operations  and  Hana,  ATTN:  DAMO^ 
ODL,  Headquarters,  Department  of  the 
Army,  Washihgtbn,  DC20310<-044a 

Individual  should-psovide  tfaa  fiilL 
name.  Social  Security  Number, .  address, 
detail's  concerning  this  expulaion.or 
debarment  action^and-signaturs.!' 


Expelled  or  Baceed  Fetson  Files. 

SYsmrLoaiTiONr 

Records  are  maintained  at  the  Army 
installation  initiating  the  expulsion  or 
debarment  action. 

CATaoomes  op  MoivtDUALS  covimbbv  vm 
•vstim: 

Any  citizen  who  is  expelled  or  baned 
from  an  Army  installation. 

CATEQomea  op  nsconoe  m  tw  SYsreii: 

Name  of  individual  expulsion  orders, 
investigative  reports  and  supporting 
documents. 


AUTHORITTIIQR'J 

SYrmc 

1811T.S.C.  13B2  and  Executive  Order 
9397. 

puRPoaats): 

To  assist  the  commander  in  carrying 
out  responsibilities  required  by  18  U.S.C. 
1382. 

ROUTiNe  uais  op  mcofios  mamtaineo'Ni 

THI  SYirm,  INCLUDIIM  CATCOORIES  OP 


The  "Blanket  Routine Ukes"  setforth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  reconi  system. 

POUaCS  AND  PDACnCES  POR  STOiUNa, 
RFmiEVINa,  ACCESSING,  RETAININO,  AND 
DiSPOSINO  OF  RECORDS  IN  THE  Vtmwm^ 

storage: 

Paper  records  in  file  fi)lder8; 

RETRIKWAWUTW 

By  imlividual's  name. 

SAPEOUARDS: 

Distribution  and  access  to  files  are 
based  on  strict  need-to-know.  I%ysical 
security  measures  include  locked 
container/ St oragB  areas,  controlled 
personnel.acceaak.and:contiinunu 
presence  of  authorized  personnel 


RCTtNTION  AND  OiSPOS 

Destrogwd  on  revocation  or  upon 
discontinuance. 

SYSTEM  HANAGERtS)  AND  ADDRESS: 

Deputy  Chief  of  StafFfor  Operations 
and  Plans,  ATnVi  Dj%MO-ODL, 
Headquffiter8;.Departmentof  ths'Arm]^ 
Washington.  DC  20310-0440. 


NOTIPICATION  I 

Indiuidualr'Seeking.to  detannine  if 
inf ormation-about  tfaemselvestis' 
conttined  in'tfais>iecoid  systemisliould 
address  writtm.inquiras-tb  theDeputy 
Chief  of  StafCfbr  OpeEationsand  Plans, 
ATTIft  DAMO>-aDU  Headquarters, 


Department  of  the  Anny,  Washington, 
DC2031O-044a 

Individual  ^ould  provide  the  full 
name,  Social.  Security  Number,  addresa, 
details  cuutemiugthe  esqudrion  or 
debarment  action,  and  signatune. 

RECORD  ACCaSS  PROCEOUReS: 

Individuals  seeking  access  to  tecorda 
about  themselves  oentained  in  thi» 
recordsystem  should-address  writtsa 
inquiries  to  the  Deputy  Chief  of  Staff  far 
Operations  and  Plans,  ATTN:  DAMO- 
ODL,  Headquarters,  Department  of  the 
Army,  Washington.  DC  20310-04M: 

Individual  should  provide  the  fiill 
name,  Social  Security  Number,  address, 
details  concerning  thenq;ralMon  or 
debarment  octioni  and  signature. 

COWTESTIMO  RECORD  PROCEDURES! 

The  Army's  ruliss-fOT  acoeseinf 
records,  contesting  oontentsi  and 
appealing  initial  determinations  are 
contained  in  ArmyRsguIatian  340-21;  32" 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECOBD  SOURCE  CATEGORIES: 

Subjects,  witnesses,  victims,  Militaig^ 
Police  and  U.S.  Army  Criminal. 
Investigations  Command  personnel  and 
special  agents,  infbnnants,  various 
Department  of  Defsue,  federal,  state 
and  local  investigative  and  law 
enforcement  agencies,  departments  or 
agencies  of  foreign  governments;  and 
any  other  individuals  or  organiaetions 
which  may  supply  pertinent  information. 


EXEMPTIONS  CURMEDPOR-THS  SVSICtK 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a[j](2]  as  applicable. 

An  exemption  rule  for  this  system  has 
been  pronniTgated' in  accordance  with 
requirements  of  5U.9.C.  ra3(bKl).  (Z). 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR.  part  505.  For  additional,  information 
contact  the  system  manager. 

A022(K1ilSBOCO» 

System  name: 

Military  Personnel  J3ata  File,. 
USREDCOM,  (50  FR^189,  May  29. 
19SS): 

Changea: 


System  locatioa: 

Replace"US'Readiness  Command" 
with  "U.Si  Special  Operations 
Command''. 

Categories  of  iadividuala-oavered  by  the 
system: 

Replace"UrafiDCORr  with- 
"USSOCOM"; 


BEST  COPY  AVAILABLE 
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Catagorie$  ofnconk  in  th«  Byatam: 

Delato  "alert  itatus  Joint  task  force, 
hnmrnitiatton  dates,  weapon 
qnaJificatkn.  *  *  *".  RepUce 
"USRBDCOM"  with  'USSOCOKT. 


Purpo0»($): 

Repkce  *aJSREDCOKr  with 
'OJSSOCOM". Delete"*  *  • 
Immunization  Roeten,  Joint  Task  Force 
Deployment  Rosters. 

SafegaardK 

Delete  the  first  sentence. 

Retention  and  diapoMoL- 

Replace  "USREDCOKT  with 
•OISSOCOKT. 

System  managerfa)  and  address: 

Delete  "Commander,  US  Readiness 
Command"  and  replace  with 
'Xk>mmander-in-Chief.  U.S.  Special 
Operations  Command.". 

Notification  procedure: 

RepUce  "Jl  (ATTN:  RQl-MP)"  with 
"(SOJl)". 


Record  source  categories: 

Rq>]ace  "USREDCOM"  with 
"USSOCOM". 


Military  Personnel  Data  File. 
USSOCOM 

avsnM  LOCATWM: 

U.S.  Special  Operations  Command 
(USSOCOM).  MacDill  Air  Force  Base, 
FL3380a 


CA- 


O^aaMVMNIAtS 


All  Army,  Navy.  Marine  Corps,  and 
Air  Force  personnel  assigned  for  duty 
with  USSOCOM 


canaoMaa  op  aacoiaia  ai  tnb  avame 

Rle  contains  individual's  name.  Social 
Security  Number,  rank,  pay  grade,  date 
of  rank,  branch  of  service.  Army  officer 
branch,  basic  active  service  date,  basic 
pay  entry  date,  date  of  birth, 
organization  and  division,  primary  cmd 
secondary  military  specialty,  duty 
MOS/AFSC  marital  status,  officer 
evaluation  report/enlisted  efficiency 
report  date,  reserve  regular  officer 
status,  duty  telephone  number,  home 
address  and  telephone  number,  spouse's 
name,  date  arrived  at  USSOCOM 
projected  loss  date,  expiration  term  of 


service,  foreign  service  availability 
code,  human  personal  reliability 
screening  data,  language  proficiency, 
enlisted  evaluation  report  weighted 
average,  name  of  OER/EER  rater,  duty 
title,  permanent  grade,  date  of  rank, 
rated  category,  Ughest  professional 
military  and  civilian  education,  source 
of  commission,  mandatory  retirement 
date  (officos). 


10  U.S.C  3013  and  Executive  Order 
0397. 

pwvoaa(a): 

To  maintain  a  consolidated  joint 
personnel  file  pertaining  to  Army.  Navy, 
Marine  Corps,  and  Air  Force  personnel. 
Although  each  service  has  its  own 
personnel  records  system.  USSOCOM 
requires  basic  personnel  data  for 
Command  Manning  Rosters  and  similar 
management  purposes. 


CA' 


None. 


atTNaavamE 


The  system  is  an  on-line  disc  resident 
application  with  back-up  maintained  on 
magnetic  tape. 

RCTiMVAaajTv: 

Standard  reports  and  ad  hoc 
retrievals  are  generated  via  remote 
terminals  using  a  data  management 
system.  Updates  and  record  browsing 
may  be  accomplished  in  the  interactive 
mode  through  keying  by  Social  Security 
Number. 


All  operators  have  Passwords  which 
are  required  for  access  to  the  computer 
file.  All  output  products  bear  Privacy 
Act  labels. 


Personnel  data  are  deleted  upon 
departure  of  the  individual  from 
USSOCOM 

avarm  imi*aaw(a)  mho  aooiiaaa: 

Commander  in  Chief,  U.S.  Special 
Operations  Command,  MacDill  AFB. 
Florida  33eo& 


MOTPICaTlOW  I 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander  in  Chief.  U.S.  Special 
Operations  Command,  ATTN:  Director 


of  Personnel  (SOJl-P).  MacDill  AFB. 
Florida  33606. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  and 
military  status  or  other  information 
verifiable  bom  the  record  itself. 


Individuals  seeking  access  to  record 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  Commander  in  Chiet  U.S. 
Special  Operations  Command.  ATTN: 
Director  of  Personnel  (SOjl-P).  MacDill 
AFa  Florida  33608. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
military  status  or  other  information 
verifiable  firom  the  record  itself. 


The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  agency  determinations  by  the 
individuai  concerned  are  published  in    ' 
Department  of  the  Army  Regulation  340- 
21: 32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 


From  official  military  personnel 
records  of  the  individual  upon  his/her 
reporting  to  USSOCOM  for  duty. 

■xnvnoNS  cuuMBo  ran  TNB  avaraii: 

None. 

A0351DAMO 

System  name: 

USAWC  Cooperative  Degree  Program 
Files,  (50  FR  22232.  May  29, 1985). 

Changes: 

•        •        •        •        • 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to 
Commandant.  U.S.  Army  War  College, 
ATTN:  Director,  Student  and  Faculty 
Development.  Directorate  of  Academic 
Affairs.  Carlisle  Barracks.  PA  17013. 

Individual  should  provide  the  full 
name,  Social  Security  Number/ service 
number,  current  address  and  telephone 
number,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  Commandant,  U.S.  Army 
War  College,  ATTN:  Director,  Student 
and  Faculty  Development.  Directorate  of 
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Academic  Affairs.  Carlisle  Barracks.  PA 
17013. 

Individual  should  provide  the  full 
name.  Social  Security  Number/ service 
number,  current  address  and  telephone 
number,  and  signature." 

Record  source  categories: 

After  the  word  "Shippensburg"  delete 
"State  College"  and  substitute 
"University". 

•        •        •        •        • 

A0351DAMO 
aVSTtMNAME: 

USAWC  Cooperative  Degree  Program 
Files. 

aYSTIM  tOCATMN: 

U.S.  Army  War  College,  Carlisle 
Barracks,  PA  17013. 

CATaOORIES  OP  INDIVIDUALS  COVERfO  av  THE 

avarm: 

Present  and  past  students 
participating  in  the  Cooperative  Degree 
Program. 

CATEOORIES  OF  RECOKDS  IN  THt  SYSTEM: 

Student's  name,  rank,  and  service 
number,  past  military  and  civilian 
academic  records  (transcripts,  diplomas, 
letters  of  recommendation,  Veterans 
Administration  application,  etc.). 

authoiuty  for  maintenance  op  the 
system: 

10  U.S.C.  3013. 

PIMP08E(S): 

To  assist  students  in  applying  for,  and 
pursuing  their  graduate  degree,  to 
monitor  administrative  data  for  use  in 
managing  the  program  (number  and 
percent  of  students  participating, 
degrees  being  pursued,  anticipated 
completion  dates,  schools  being 
attended,  etc.),  and  to  maintain  data  for 
evaluatiiig  the  program. 

ROVriNB  USES  OP  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  mCUNMNO  CATEOORIES  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

Information  may  be  disclosed  to  the 
Veterans  Administration  and  other 
interested  Government  agencies. 

POUOEa  AND  PRACTICES  POR  STORmO, 
RETRIEVINO,  ACCESSIWQ,  RaTAWUNO.  AND 

Dttpoama  op  recordr  ni  the  system: 
storaqb: 

Paper  records  in  file  cabinets; 
magnetic  tapes/discs. 

RETRKVABIUTV: 

By  student's  name. 


personnel.  In  addition,  access  to 
computerized  data  is  by  password 
known  only  to  designated  authorized 
personnel. 


Retrievability: 

Delete  entry  and  replace  with  "By 
student's  Social  Security  Number, 
surname,  course  and/ or  class  number". 


RETENTION  AND  DISPOSAL: 

Records  are  permanent 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commandant.  U.S.  Army  War  College, 
Carlisle  Barracks,  PA  17013. 

NOTIPICATION  procedure: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to 
Commandant.  U.S.  Army  War  College. 
ATTN:  Director,  Student  and  Faculty 
Development.  Directorate  of  Academic 
Affairs,  Carlisle  Barracks,  PA  17013. 

Individual  should  provide  the  full 
name,  Social  Security  Number/service 
number,  current  address  and  telephone 
number,  and  signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  Commandant,  U.S.  Army 
War  College,  ATTN:  Director,  Student 
and  Faculty  Development.  Directorate  of 
Academic  Affairs.  Cariisle  Barracks,  PA 
17013. 

Individual  should  provide  the  full 
name.  Social  Security  Number/service 
number,  current  address  and  telephone 
nimiber,  and  signature. 

CONTESTINO  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEOORIES: 

From  students;  staff  and  faculty; 
officials  at  cooperating  civilian 
institutions  such  as  Sliippensburg 
University  and  the  Capitol  Campus  of 
the  Pennsylvania  State  University. 

EXEMPnONS  CLAIMED  POR  THE  SYSTEM: 

None. 
A0351USAREUR 

System  name: 

Individual  Academic  Record  Files,  (50 
FR  22232.  May  29. 1985). 

Changes: 


System  location: 


Records  are  maintained  in  a  secured 
area  with  access  limited  to  authorized 


Change  "APO  New  York  09114"  to 
"APO  New  York  09112". 


Notification  procedure: 

Change  "Commander,  Seventh  Army 
Combined  Arms  Center,  APO  New  York 
09114,  providing  their  full  name,  course 
and  class  or  dates  of  attendance,  and 
signature"  to  "Commander,  Seventh 
Army  Combined  Arms  Training  Center. 
APO  New  York  09112,  providing  their 
Social  Security  Number,  full  name, 
course  and  class  dates  of  attendance, 
and  signature" 


A0351USAREUR 
SYSTEM  NAMC 

Individual  Academic  Record  Files. 

SYSTEM  location: 

Headquarters,  Seventh  Army 
Combined  Arms  Training  Center,  APO 
New  York  09112. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  or  civilian  personnel 
admitted  as  a  student  at  a  course  of 
instruction  conducted  by  the  Seventh 
Army  Combined  Arms  "rraining  Center. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Student's  name,  Social  Security 
Number,  race,  tmit  of  assignment,  course 
quota  status,  roster  number,  applicable 
Army  Classification  Battery  Scores, 
eligibility  for  course  attendance, 
academic  achievements,  awards,  and 
similar  relevant  data. 

authority  for  maintenance  of  the 
system: 

10  U.S.C.  3013  and  Executive  Order 
9397. 

PURPOSE(S): 

To  determine  eligibility  for 
enrollment/attendance,  monitor  student 
progress,  and  record  accomplishments 
for  management  studies  and  reports. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCLUOINO  CATEOORIES  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  begiiming  of  the  Army's  listing  of 
record  system  notices  apply  to  tliis 
record  system. 


7BS2 
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Paper  records  in  file  folders;  magnetic 
tape. 


By  student's  Social  Security  Number, 
surname,  course/ dass  number. 


Records  are  maintained  in  kxked 
rooms,  accessible  only  to  designated 
persons  antboriaed  to  use  in  tbs 
perfaoianca  of  official  duties. 


Information  in  automated  media  is 
contained  for  5  years  before  being 
erased.  Manual  records  are  retained  for 
three  years.  Academic  records,  class 
rosters,  and  grade  sheets  are  retired  to 
the  National  Personnel  Records  Center, 
St  Louis,  MO  and  held  for  40  years. 


Commander  in  Chiet  US  Army 
Europe  and  Seventh  Army,  APO  New 
Yoric  09403. 


WOlWILkitOtH 

Individuals  seeking  to  determine  if 
iafarmatiaa  about  tlMnaelves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  Seventh  Army  Combined 
Arms  Training  Center.  APO  New  York 
09112. 

Individuals  should  provide  their 
Social  Security  Number,  full  name, 
course  and  class  dates  of  attendance, 
and  signature. 


Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  record  system  sboold  address 
written  inquiries  to  the  Commander. 
Seventh  Army  Combined  Arms  Training 
Center.  APO  New  YoA  09112. 

Individuals  should  provide  their 
Social  Security  Number,  fall  name, 
course  and  dass  dates  of  attendance, 
and  signature. 

COtfTSSTWO  WBCOWO  SWOCaPUUSK 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  by  the 
individual  concerned  are  pubtisfaed  in 
the  Department  of  the  Army  Regulation 
340-21;  32  CFR  part  505;  or  may  be 
obtained  from  the  system  manager. 


Fhya  the  indfvidoal;  his/ha- 
commander  tostroctois;  Army  records 

and  reports. 


None. 
AOSWmSOAMO 

System  name: 

Local  Criminal  btelUgenoe  Files,  (S3 
PR  28255,  July  27. 1968). 

Changes: 

•       •       •       •       • 

Routine  uses  of  records  maintained  in 
the  system,  inchiding  categories  of  users 
and  the  parposes  of  such  usee: 

Delete  entry  and  replace  with 
"Intelligence  may  be  disclosed  to  the 
Federal  Bureau  of  Investigation;  Drug 
Enforcement  Administration;  U.S. 
Customs  Service;  Bureau  of  Alcohol. 
Tobacco  and  Firearms:  other  federal, 
state,  and  local  enforcement  agencies; 
and.  in  overseas  areas,  host  government 
law  enforcement  agencies  when  the 
intelligence.pertains  to  matters  within 
the  Jurisdication  oi  tiiose  agencies." 

System  managerfsj  and  address: 

Delete  entry  and  replace  wiA  'Deputy 
Chief  of  Staff  ior  Opoations  and  Plans, 
ATTN:  DAMO-ODL.  Haadquarters, 
Department  of  the  Army,  Warittngton. 
DC  20310-044a" 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  records  sjrstem  should 
address  written  inquiries  to  the  Deputy 
Chief  of  Staff  for  O^wrations  and  Plans, 
ATTN:  DAMO-OdL.  Headqaarters. 
Department  of  ttie  Army.  Washington. 
DC  20910-0440. 

Individual  should  provide  the  fiill 
name,  Social  Securi^  Number,  address, 
details  concerning  the  expulsion  or 
debarment  action,  and  signature." 

Record  access  pmcedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselvee  in  this  records  system 
should  address  written  inquiries  to  the 
Deputy  Chief  of  Staff  for  Operations  and 
Plans.  ATTN:  DAMO-ODL. 
Headquarters,  Department  of  the  Army, 
Washington.  DC  20310-0440. 

Individual  should  provide  tfie  fall 
name.  Social  Security  Number,  address, 
details  concerning  the  expulsion  or 
debarment  action,  and  signature." 

A03M-13OAMO 


Records  are  maintained  at  the 
installation  initiating  or  collecting  the 
documents. 


CATlOOMIt  or  MOfWMUS 


Any  citizen  or  group  of  citizens 
suspected  ot  inv^ved  in  criminal    . 
activity  directed  against  or  involving  the 
United  States  Army. 

CATlOOWn  or  MCOMOS  M  TM  SYsme 

Reports  and  supporting  documents  of 
criminal  activity  dkected  against  or 
involving  the  US  Army. 

AUTNOMTV  ran  MAMTINANCl  or  Tm 


10  U.S.C  3013(g)  and  Executive  Order 
9397. 

suvoaaO): 

To  identify  individuals  or  groups  ci 
individuals  in  an  effort  to  anticipate, 
prevent  or  monitor  possible  criminal 
activity  directed  against  or  involving  the 
U.S.  Army. 

To  enable  Army  offtoials, 
commanders,  or  dvil  criminal  fustica 
agencies  to  meet  their  reqwnsibilities 
regarding  the  maintenance  of  discipline, 
law  and  order  tiirou^  investigation  and 
possible  criminal  prosecution,  dvil  court 
action  or  regulatory  order.  Users  within 
the  Army  include  commanders  in 
exercising  their  authority  under  the 
provisions  of  Titles  10  and  18,  U.S.C; 
persons  designated  by  the  commander 
to  assist  in  carrying  out  these 
responsibiUties,  i.e.,  staff  judge 
advocate,  investigating  officers 
appointed  in  accordance  with  Army 
regulations.  US  Army  Criminal 
Investigation  Command,  military 
intelligence  personnel  in  those  inddents 
involving  possible  or  actual  sabotage  or 
espionage. 

NOVTMI USIS  or  RiCOWM  MAiNTAmaO  Ml 

I  CATiooMis  or 
tor  SUCH  usas: 


Intelligence  may  be  disdosed  to  the 
Federal  Bureau  of  Investigation;  Drug 
Enforcement  Administration;  U.S. 
Customs  Service;  Bureau  of  Alcohol 
Tobacco  and  Firearms;  other  federal, 
state,  and  local  enforcement  agendes; 
and.  in  overseas  areas,  host  government 
law  enforcement  agencies  when  the 
intelligence  pertains  to  matters  within 
the  jurisdiction  of  those  agencies. 

AND  rWACTICSS  roR 


Local  Criminal  Intelligence  nies. 


Paper  records  in  file  folders;  mapwtic 
tape/dls& 
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MTIOIVABaJTV: 

By  individual's  name,  or  by  cross- 
index  of  other  data  maintained  in  the 
system. 

SArsauAnos: 

Only  authorized  personnel  have 
access  to  files.  Physical  security 
measures  indude  locked  containers/ 
storage  areas,  controlled  personnel 
access,  and  continuous  presence  of 
authorized  personnel. 

RrrcNnoN  AND  DwrosAL: 

Destroyed  upon  supersession, 
obsolescence,  or  deactivation  of  the 
related  command. 

SVSTIM  MANAOERiS)  AND  ADOWCSS: 

Deputy  Chief  of  Staff  for  Operations 
and  Plans,  ATTN:  DAMO-ODL, 
Headquarters,  Department  of  the  Army, 
Washington.  DC  20310-0440. 

NOTIFICATION  Mocaount: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Deputy 
Chief  of  Staff  for  Oiperations  and  Plans, 
ATTN:  DAMO-ODL.  Headquarters, 
Department  of  the  Army,  Washington, 
DC  20310-0440. 

Individual  should  provide  the  full 
name,  Sodal  Security  Number,  address, 
details  concerning  the  expulsion  or 
debarment  action,  and  signature. 

mcoRO  Accasa  modounes: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
records  system  should  address  written 
inquiries  to  the  Deputy  Chief  of  Staff  for 
Operations  and  Plans,  ATTN:  DAMO- 
ODL,  Headquarters,  Department  of  the 
Army,  Washington,  DC  20310-0440. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  address, 
details  concerning  the  expulsion  or 
debarment  action,  and  signature. 

CONTISTINa  mCORO  raOCEOURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

naooRD  sounca  CATBooRiia: 

Subjects,  witnesses,  victiins,  Military 
Police  and  US  Army  Criminal 
Investigation  Command  personnel  and 
spedal  agents,  informants,  various 
Department  of  Defense,  federal,  state 
and  local  investigative  and  law 
enforcement  agencies,  departments  or 
agendes  of  foreign  governments,  and 
any  other  individuals  or  organizations 
which  may  supply  pertinent  information. 


■XSMSnONS  CUUSKD  POR  THB  SVSTIM: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(j)(2)  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)  (1).  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional  information 
contact  the  system  manager. 

A0600-8USFK 

System  name: 

Command  Unique  Personnel 
Information  Data  System.  (CUPIDS)  (50 
FR  22200,  May  29, 1985). 

Changes: 


Categories  of  records: 

Delete  the  foUowing  words:  "local 
address". 


A0600-8USFK 
SYSTEM  NAME: 

Command  Unique  Personnel 
Information  Data  System  (CUPIDS) 

SYSTEM  location: 

Headquarters,  U.S.  Forces,  Korea/ 
Eighth  U.S.  Army,  APO  San  Francisco 
96301-9000. 

CATEOORIES  OT  INOIVIOUALS  COVERED  BY  THE 
SYtTm: 

Members  of  U.S.  Forces,  Korea  and 
Eighth  U.S.  Army,  their  dependents,  U.S. 
Embassy  employees,  contract  personnel 
technical  representatives,  and 
individuals  who  are  assigned  to  or 
under  the  jurisdidal  or  administrative 
control  of  the  U.S.  Army  who  make 
purchases  of  controlled  items  from 
authorized  resale  activities  in  Korea. 

CATEOORIES  Of  RECORDS  Hi  THE  SYtTBK 

Individual's  name,  Sodal  Security 
Number,  date  and  place  of  birth,  sex, 
citizenship,  date  arrived  in  and  previous 
tours  in  the  Republic  of  Korea,  rotation 
date,  service  component,  pay  grade/ 
position,  marital  status,  dependency 
status,  selected  skill  specialties:  sales 
slips  and  control  sheets  used  in  sales  of 
controlled  items  by  U.S.  Forces: 
overspending/overpurchase  printouts 
produced  by  central  computer  facilities. 

AUTHORITV  FOR  MAINTENANCE  or  THE 


10  U.S.C.  3012:  5  U.S.C  301;  Status  of 
Forces  Agreement;  United  States  of 
America  and  the  Republic  of  Korea;  and 
Executive  Order  9397. 

ruRPOsa(s): 

Information  is  used  for  personnel 
management  strength  accounting. 


manpower  management,  and 
contingency  planning  and  operations:  to 
assist  commanders  and  U.S.  Armed 
Forces  investigative  agents  in 
monitoring  purchases  of  controlled 
items;  to  produce  ration  control  plates 
for  authorized  users;  to  maintain  record 
of  seleded  controlled  items  purchases  at 
retail  facilities  and  suspeded  violators 
of  the  system;  and  to  comply  with  Joint 
Service  blackmaiicet  monitoring  control 
policy. 


ROUTINE  usas  or  RaCOROS  MANfTANlEO  m 
TH8  SYSTEM,  RICmDIQ  CATBOORKS  OF 
USERS  AND  THE  FURTOiBS  or  SUCH  USES: 

Information  required  for 
noncombatant  evacuating  planning  and 
statistical  studies  by  U.S.  Forces  Korea; 
to  provide  a  source  document  for 
production  of  ration  control  plate.  The 
Army's  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  record  system. 


DiSrOSVM  OF  RECORDS  M  THE  SVSfBM. 
STORAQE: 

Magnetic  tapes,  microfiche,  and  paper 
printouts. 

RETRIEVABaJTY: 

By  surname  of  noncombatants;  by 
Sodal  Security  Number  of  all  others. 

SAFEOUAROS: 

Records  are  accessible  only  to 
authorized  personnel.  During  non-duty 
hours,  the  facility  is  locked  and  secured. 

RETENTION  AND  OMFOSAL: 

Destroy  when  no  longer  needed  for 
current  operations  or  when  no  longer 
needed  to  meet  host  country  laws  and 
regulations,  whichever  is  later. 

SYSTEM  MANAOaR(S)  AND  ADDRESS: 

Commander,  U.S.  Forces  Korea/ 
Eighth  U.S.  Army,  ATTN:  AJ-DM.  APO 
San  Francisco  96301-6000. 

NOTIFICATION  FROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  records  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Forces  Korea/Eighth 
U.S.  Army,  ATTN:  AJ-DM.  APO  San 
Frandsco  96301-9000. 

Individual  should  provide  the  full 
name,  Sodal  Security  Number,  and 
military  status  or  other  information 
verifiable  from  the  record  itself. 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
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record  syttem  should  addieM  wiitleo 
inquiriM  to  th«  OomiMiidw.  \J&.  Foroet 
Korca/H|^  OS.  Amy.  ATTK  Af-OM. 
APO  San  FraadiGO  96301-0000. 

Individsal  ihottld  provide  the  full 
name.  Sodal  Security  Number,  and 
military  atataa  or  othttr  information 
vacifiable  froa  the  record  itaeU. 


The  Army's  rules  for  accessii 
records,  contesting  contents,  an^ 
appealing  initial  agency  determinations 
by  the  indMdMl  Gonoaned  are 
published  in  Department  of  the  Army 
Regulatioi  940^21: »  CFR  part  506;  or 
may  be  (Stained  from  the  system 


From  the  individual:  Army  records 
and  repoffts. 


None. 


)FOIITHB 


System  namK 

Motor  Vehicle/Equipment  Operator 
Permit  Files.  (50  PR  22248,  May  29, 1965) 

Changes: 

System  maaager8(8j  and  oddreaa: 

Delete  eoflry  and  replace  with  'Deputy 
Chief  of  Staff  for  Opoations  and  Plans, 
ATTN:  DAMO-ODU  Headquarters, 
Department  of  the  famf,  Wadiington. 
DC20Sl»4M«)i 

Notification  procedunK 

Delete  entry  and  replace  with 
"Incfividuab  sealring  to  detemdne  if 
information  about  therasdres  is 
contained  tai  this  record  system  should 
address  written  inquiries  to  die  Motor 
Vehicle/Equipment  Rvnmirnw  or  Provost 
Marshal  at  the  installation  where  permit 
or  authorization  was  issued. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
other  information  v^ifiable  from  the 
record  itself." 

Record  access  procedures. 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Motor  Vehicle/ 
Equipment  Examiner  or  Provost  Marshal 
at  the  installation  where  permit  or 
authorization  was  issued. 

Individual  should  provide  die  full 
name.  Social  Security  Number,  and 
signature."    - 


Motor  Vehide/EquipmentOperator 
Permit  nies 


Dqmty  Chief  of  Staff  for  Operations 
and  Flanii,  ATTN:  DAMO-ODL, 
Headquarters,  Department  of  the  Army, 
Washington.  DC  20310-O44a 


ormmvmuALSi 


Military  and  civilian  personnd 
authorized  to  operate  Govemmant 
motor  vehicles  and/or  certain  categories 
of  equipment  such  as  generators,  ahr 
compressors,  gas  generators, 
construction  equipment  materials 
handling  equipment  locomotives, 
guided  missile  hyrdrauUc  elevators, 
mobile  floating  assault  bridges,  fueled 
heaters  and  stoves,  amphibious  crafts, 
and  mine  detecting  equipment 


CA 


MTMiSWIMB 


Individual's  permit  (SF  46)  or  other 
authorizatton  for  operating  vehicles  or 
equipment  such  as  enumerated  in  the 
preceding  paragraph:  register  of  sadi 
individusis:  qualifications  records: 
similar  relevant  documente  and  reports. 

AUTHONTV  KM  ■AMTINAIICa  or  TMi 


5  U.S.a  301  and  Executive  Order  9987. 

WNKMC(S)e 

To  determine  qualifications  of  the 
individuals  and  issue  authorizatton  for 
operation  of  Government  motor  vehicles 
and/or  equipment 


MMITMIINnor 


The  "Blanket  Routine  Uaes"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  record  system. 


Paper  records  in  file  folders;  cards. 


By  individual's  surname. 


Records  are  maintained  in  secured 
areas/cabiaate  aoceasiUe  only  to 
designated  officials  having  need  therefor 
in  the  performance  of  their  duties. 


Deputy  Chief  of  Staff  for  Operations 
and  Plans,  ATTN:  DAMO-ODU 
Headquarters,  Department  of  the  Army, 
Washington,  DC  20310-0440. 

Individuals  seeking  to  detennine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Motor 
Vehicle/Equipment  Examiner  or  Provost 
Marshal  at  the  installation  where  permit 
or  authorization  was  issued. 

Individual  should  provide  the  fuU 
name,  Social  Security  Number,  and 
other  information  verifiable  fitim  the 
record  itsell" 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
toquiries  to  the  Motor  Vdiicle/ 
Equipment  Examiner  or  Provost  Marshal 
at  the  installation  where  permit  or 
authorization  was  issued. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and    - 
signature. 


The  Amy's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  intltial  determinations  are 
contained  in  Army  Regulations  340-21: 
32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 


From  die  individoal:  Army  records 
and  reports. 


Destroyed  3  years  from  date  of  issue 
or  earlier  if  revoked  by  proper  authority. 


None. 

A0601-270USIfEPCOM 

System  name: 

U.S.  Military  Entrance  I^t>ce88ing 
Reporting  Syaitem.  (52  FR  25006,  July  9. 

1987). 

Changes: 

•        •        •       •       • 

System  location: 

Delete  entry  and  replace  with 
"Primary  system  is  located  at  die  U.3. 
Military  Entrance  Processing  Command 
(USMEPCOM).  2500  Green  Bay  Road, 
North  Chicago,  0.60064-3004.  Segmento 
exist  at  71  Kfilitary  Entrance  Processing 
Stations  (MEPS)  in  die  United  Stetes, 
Alaska,  Puerto  Rico,  Hawatt  and  Guam. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  system  notices." 
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Retention  and  disposal: 

Delete  first  sentence  and  rei^ce  with 
"Each  Military  Entrance  Processing 
Station  retains  a  copy  of  Reporting 
System  Source  Documente  for  each 
enlistee  for  90  days  after  shipment" 

A0601-27OtiSMEPCOM 
SVSTIMNAMK 

U.S.  military  Entrance  Processing 
Reporting  System. 

SYSTm  LOCATKNI: 

Primary  system  is  located  at  the  U.S. 
Military  Entrance  Processing  Command 
(USMEPCOM),  2500  Green  Bay  Road. 
North  Chicago,  IL  60064-3094.  Segments 
exist  at  71  Military  Entrance  Processing 
Stations  (MEPS)  in  the  United  States, 
Alaska,  Puerto  Rico,  Hawaii  and  Guam. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  system  notices. 

CATEoomaa  or  BmivmMts  covmiD  BY  TM 

SY8TIM: 

All  individuals  who  report  to  a 
Military  Entrance  Processing  Station  to 
be  aptitudinally  tested  and/or 
physically  examined  to  determine  their 
fitness  for  entry  into  one  of  the  Armed 
Services. 

CATEQoum  or  Rcoeot  m  thi  tYsmi: 
Various  personnel  data,  such  as 
individual's  name,  SSN,  date  and  place 
of  birth,  home  address  and  telephone 
number,  resulte  of  aptitude  tests, 
physical  examination,  and  relevant 
documentation  concerning  individual's 
aceptance/rejection  for  military  service. 

AUTHOmrV  rOR  aUMTINANCt  or  TNI 

systim: 

10  U.S.C.  505  and  511;  50  U.S.C  451- 
473;  and  Executive  Order  9397. 

ruiirosc(s): 

To  determine  qualifications  of 
applicante  for  the  Armed  Forces  through 
aptitude  testing,  medical  examination, 
and  administrative  processing. 

To  determine  patterns  and  trends  in 
the  military  populatioa  and  for 
statistical  analyses. 


RouniM  uenor  NKOMM  mmntamko  in 
TNI  •vsTm,  mojuonm  CATtooMES  or 
usms  AND  TNI  ruNTOsn  or  eucN  uses: 

Information  is  disclosed  to  the 
Selective  Service  System  (SSS)  to 
update  the  SSS  registrant  data  base. 
Information  may  also  be  disclosed  to 
local  and  state  Government  agencies  for 
compliance  with  laws  and  regulations 
governing  control  of  communicable 
diseases  and  to  National  Guard  for 
performance  of  ite  duties. 


The  "Blanket  Routine  Uses"  set  forUi 
at  the  beginning  of  the  Army's 
compilation  of  reovd  system  notices 
also  apply  to  this  record  system. 


DISrOSiNO  or  mCONM  M  TNI  IVtTBII: 
tTORAOl: 

Paper  records,  magnetic  tapes/discs. 

MrnmvABiuTv: 

By  Social  Security  Number  and  by 
name. 

taraouAMM: 

All  data  are  retained  in  locked  ro<Mns/ 
compartmente  with  access  limited  to 
personnel  designated  as  having  official 
need  therefor.  Access  to  con^)uterized 
data  is  by  use  of  a  valid  user  ID  and 
password  code  assigned  to  die 
individual  video  display  terminal  (VDT) 
operator.  Code  is  changed  periodically 
to  avoid  compromise.  Data  entry  is 
accomplished  via  VDT  on-line  with  each 
station's  central  processor.  Data  is 
transmitted  to  die  host  computer  daily 
via  telephonic  communications.  Physical 
access  to  computer  files  is  controlled  by 
keys  known  only  to  USMEPCOM 
personnel  assigned  to  data  base 
management 

WtTPimOH  AND  warosAL. 

Each  hfilitary  Entrance  Processing 
Station  retains  a  copy  of  Reporting 
System  Source  Docum«ate  for  eadh 
enlistee  tot  90  days  after  shipment  For 
all  other  applicants,  each  station  retains, 
if  applicable,  a  copy  of  the  Report  of 
Medical  Examination  with  supporting 
documentation,  the  Report  of  Medical 
History,  and  any  other  reporting  system 
source  documente,  for  a  period  not  to 
exceed  2  years,  afier  which  they  are 
destroyed.  Originals  or  copies  of 
documente  are  filed  permanently  in  the 
Official  Military  Personnel  Fdes  for 
acceptable  applicante  and  transferred  to 
the  gaining  Anned  Service.  Information 
relating  to  individuals  who  become 
seriously  ill  or  are  injured  while  at  the 
MEPS  or  wrere  found  disqualified  for  a 
condition  considoed  dangerous  to  die 
individual's  healdi  if  left  untreated  are 
retained  for  7  yetuv. 


•Ytrm  HANAQIIlCl)  AND  i 

Commander,  \JJ&.  KfiHtary  Entrance 
Processing  Command.  2500  (keen  Bay 
Road.  North  Chicago,  IL  60064-3004. 


NOnnCATIONI 

Individuals  seekiag  to  determine  if 
information  about  themselves  is 
contained  to  this  record  system  should 
address  written  toquiries  to  the 
Commander,  U3.  Military  Entrance 


Processing  Command.  2500  Cnea  Bay 
Road,  North  Chicago.  IL  60064-3094. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  and 
military  status  or  other  infotmatton  ' 
verifiable  from  the  record  iteselL 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  shoidd  address  written 
inquiries  to  the  Commander,  U.S. 
Military  Entrance  Processing  Command. 
2500  Green  Bay  Road,  North  Chicago,  IL 
60064-3094. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
military  status  or  other  information 
verifiable  from  the  record  itself. 

On  personal  visits,  todiv^ual  should 
provide  acceptable  identification  such 
as  valid  driver's  license,  employer 
identification  card,  building  pass,  etc. 


The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determtoations  by  the 
individual  concerned  are  published  to 
the  Department  of  the  Army  Regulation 
340-21;  32  CFR  part  505;  or  may  be 
obtained  &Y)m  the  system  manager. 

RECOiW  SOUNCI  CATIOOmcS: 

From  die  individual  physicians, 
resulte  of  teste,  federal/stete/local  law 
enforcement  activities/agencies. 

EXEMmONS  CUUMID  roe  TNI  svitcm: 

None. 

A0606-4OAIIO 

System  name: 

Trophy  Firearm  Registration,  (53  FR 
28252,  July  27, 1968). 

Changes: 


System  location: 

Delete  entry  and  replace  with 
"Primary  system  is  located  at  the 
Deputy  Chief  of  Staff  for  Operations  and 
Plans,  ATTN:  DAMO-ODL. 
Headquarters,  Department  of  the  Army, 
Washington.  DC  20310-044a  Ct^s  of 
war  trophy  firearm  registration  records 
are  mamtained  at  respective  provost 
marshal  offices  initiating  the  records. 

System  managerfsj  and  address: 

Delete  entry  and  replace  with  "Deputy 
Chief  of  Staff  for  Operations  and  Plains, 
ATTN:  DAMO-ODL.  Headquarters, 
Department  of  the  Army,  Washington, 
DC  20310-0440. 
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Notification  prooodurea: 

Delete  entry  end  replace  widi 
Individnala  leeHiM  to  determine  if 
infiocmation  about  tnemaelves  la 
oootained  in  tfala  record  lystem  should 
eddreM  written  inquiries  to  ^e  Deputy 
Oiief  of  Staff  for  O^IMrations  and  Plans. 
ATTN:  DAMO-ODU  Headquarter*. 
Department  of  the  Army.  Washington. 
DCaOSKMMta 

Individual  should  provide  the  fiiU 
name.  Social  Security  Number  and  other 
information  verifiable  from  the  record 
itaetf." 


AOtOtltlMOAIIO 


T^hy  Firearm  Registration 

svmM  location: 

Primary  system  is  located  at  the 
OfBce  of  the  Deputy.  Chief  of  Staff  for 
Operations  and  Plains.  ATTN:  DAMO- 
ODL.  Headquarters.  Department  of  the 
Army.  Washington.  DC  20310-0440. 
Copies  of  war  trophy  firearm 
re^tration  records  are  maintained  at 
respective  offices  of  provost  mHifhnlff 
initiating  the  record. 


Members  of  the  Aimed  Forces  of  the 
United  States  who  acquire,  during 
periods  of  hostilities,  firearms  approved 
for  personal  retention  as  war  trophies. 

CATMonn  or  anoMW  M -iMi  avsmt 

Copy  of  DD  Form  003,  Registration  of 
War  "nophy  Firearm:  relevant 
supplementary  correspondence  or 
approvals. 


OTTNi 


10  U.S.C  3013(g)  and  Executive  Order 
0397. 


To  assure  maintenance  of  records  of 
service  members'  scquisition  of  firearms 
retained  as  war  trophies  is  authorized 
within  the  meaning  of  the  National 
Firearms  Act  and  18  U.S.C.  102. 


nouTMiUHaor 


Information  from  this  system  may  be 
furnished  to  the  following  agencies  for 
investigation  and  prosecution  for 
violations  of  the  National  Rrearms  Act 
Federal  Bureau  of  Investigation:  Drug 
Enforcement  Administration:  US 
Customs  Service;  Bureau  of  Alcohol 
Tobacco  and  Firearms:  US  District 
Courts:  US  Magistrates;  local  law 
enforcement  agencies;  and,  in  overseas 


areas,  most  government  law 
enforcement  agmdes  as  prescribed  in 
Status  of  Forces  Agreements. 


Paper  records  in  file  cabinets. 


By  owner's  surname. 


Buildings  employ  security  guards. 
Records  are  accessible  only  to 
authorized  personnel  having  need 
therefor  in  the  performance  of  their 
duties. 


Records  are  created  at  the  onset  of 
hostilities  and  retained  in  Headquarters, 
Department  of  the  Army  files  until  end 
of  calendar  year  in  which  hostilities 
ceased:  held  1  additional  year  or  until 
arrangements  are  complete  to  transfer 
the  records  to  Director,  Bureau  of 
Alcohol  Tobacco  and  Firearms. 
Department  of  Treasury,  Washington, 
DC20226. 

«viTiMaiiaiaiw(t)awDai>oitK 

Deputy  Chief  of  Staff  for  Operations 
and  Plans.  ATTN:  DAMO-ODL. 
Headquarters.  Department  of  the  Army, 
Washhigton.  DC  20310-044a 


NOTVICATION I 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
eddress  written  inquiries  to  the  Deputy 
Chief  of  Staff  for  Operations  and  Plans. 
ATTN:  DAMO-ODL.  Headquarters. 
Department  of  the  Army.  Washington, 
DC20310-044a 

Individual  should  provide  the  full 
name,  Social  Security  Number  and  other 
information  verifiable  from  the  record 
itseli 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Deputy  Qiief  of  Staff  for 
Operations  and  Plans.  ATTN:  DAMO- 
ODL.  Headquarters.  Department  of  the 
Army,  Washington.  DC  20310-0440. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
other  information  verifiable  from  the 
record  itself. 


The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21: 32 


CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 


CA- 

From  the  individual  at  time  of 
registration. 


None. 

System  name: 

Equal  Opportunity  and  Equal 
Employment  Opportunity  Complaint 
Files,  (52  FR 18801,  May  19. 1987]. 

Changes: 


System  location: 

Delete  entry  and  replace  with 
"Primary  System  is  located  at  the  Office 
of  the  Secretary  of  the  Army  Manpower 
and  Reserve  Affairs  (SAMR),  Room 
2E594,  Pentagon,  Washington.  DC 
20310-0103.  Segments  are  maintained  at 
the  installation  or  Major  Command 
concerned." 


System  managerfs)  and  address: 

Delete  entry  and  replace  with 
"Secretary  of  the  Army  Manpower  and 
Reserve  Affairs  (SAMR).  Room  2E594, 
Pentagon.  Washington.  DC  20310." 


Equal  Opportunity  and  Equal 
Employment  Opportunity  Complaint 
Files. 

SYtmi  tOCATNNt: 

Primary  System  is  located  at  the 
Office  of  the  Secretary  of  the  Army 
Manpower  and  Reserve  Affairs  (SAMR), 
Room  2E594,  Pentagon.  Washington.  E)C 
20310-0103.  Segments  are  maintained  at 
the  installation  or  Major  Command 
concerned. 

CATIQOMKS  OP  MOIVIOUALS  COVBKO  BY  TNI 


Any  civilian  employee  of  the 
Department  of  the  Anny  or  member  of 
the  U.S.  Army,  whether  on  active  duty 
or  in  the  Reserve  Components,  who 
submits  an  equal  opportunity  or  equal 
employment  opportunity  complaint 

CAieOOMCS  OP  MCOWW  M  TMI  SVSTIIC 

Individual's  complaint  supporting 
documentation,  witness  statements 
investigatory  reports,  decisional 
documents,  similar  relevant  records. 
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flfTNOMTVKMI 
SX'STDI: 

10  U3.C  3013(g}  and  Executive  Order 
9397. 

PVKPondtf: 

To  ensure  complaints  are  properly 
investigated  and  appropriate  remedial 
action  initiated  to  correct  inequities. 


)  CATaawMs  Of 
ustns  AND  TNi  MMvoaas  OP  SUCH  usia: 

The  "Blanket  Routine  Uses"  set  f(»th 
at  the  beginning  of  the  Army's 
compUation  of  record  system  notices 
apply  to  this  record  system. 

MUacS  AND  MACncaS  RM  STOmNO. 
RSTMevwa,  ACCCSSMN,  MTAaMNQ,  AND 
OlSPOSmO  OP  RCCONOS  IN  TNI  SYSTEM: 

STORAoa: 
Paper  records  in  file  folders. 

MTMeVABIUTY: 

By  complainant's  surname.  . 

SARQUARDS: 

Records  are  maintained  in  secured 
areas,  accessible  only  to  designated 
officials  having  official  need  therefor  in 
the  performance  of  assigned  duties. 


RCTENTION  AND  I 

At  the  primary  location,  files  are 
permanent  Two  years  following  closing 
of  case,  records  are  retired  to  the 
Washington  National  Records  Center. 
Suitiand.  MD.  Records  at  other  Army 
locations  are  destroyed  after  2  years. 

SYSTEM  MANAQEII(S)  AND  ADDRESS: 

Secretary  of  the  Army  Manpower  and 
Reserve  Affairs  (SAMR).  Room  2ES94. 
Pentagon.  Washington.  DC  20310-0103. 

NOTIFICATION  MOCnURe 

Individuals  seeking  to  determine  if 
information  about  diemsehres  is 
contained  in  this  records  system  should 
address  written  inquiries  to  the 
Secretary  of  the  Anny  Manpower  and 
Reserve  Affiairs  (SAMR),  Room  2E594. 
Pentagon.  Washington.  DC  20310-0103. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  and 
military  status  or  other  information 
verifiable  from  the  record  itself. 

RECORD  ACCESS  MOCHTURSa: 

Individuals  seeking  access  to  recmds 
about  themselves  contained  in  tfiis 
record  system  should  address  written 
inquiries  to  the  Secretary  of  the  Army 
Manpower  and  Reswve  Affairs  (SAMR). 
Room  2E594,  Pentagon.  Washington.  DC 
20310-0103. 

Individual  should  provide  the  full 
name,  Social  Security  Nun^r.  and 
military  status  or  other  information 
verifiable  from  the  record  itsell 


CONTCSTIIMI 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individnal  concwned  are 
published  hi  the  Department  of  the 
Army  Regulation  340-21;  32  CFR  part      , 
505;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEQORKS: 

From  individual  witnesses.  Army 
records  and  reports,  similar  relevant 
documents. 

iXEMPTnNS  CUUMED  FOR  TMS  SVSTBN: 

None. 
A0S2O-15SFDM 

System  name: 

Civilian  Marksmanship  Program,  (50 
FR  22238,  May  29. 1985). 

Change: 

System  location: 

In  line  five,  after  "Office  of  the  Under 
Secretary  of  die  Army,"  and  "20 
Massachusetts  Avenue.  NW.". 
•        •       *       *       • 

Purpose:  '' 

Add  a  new  second  paragrai^  The 
program  is  for  US  citizens  who  are 
members  of  civilian  marksmanship 
clubs  and  State  Marksmanship 
Associations  enrolled  with  the  Director 
of  Civilian  Marksmanship  and  are 
participants,  competitors,  or  instructors 
in  organized  marksmanship  programs; 
civilian  and  military  competitors  in 
national  matches;  applicants  seeking  to 
purchase  Ml  rifles." 

Retention  and  disposal- 
Delete  last  sentence  and  replace  with 
"Certificate  (of  individual]  to  retain 
firearms  is  retained  permanently  at  the 
US  Army  Armament,  Munitions  and 
Chemical  Command.  Rock  Island.  IL 
61299." 


System  managerfaj  and  address: 

Delete  fifth  line  after  "Office  of  the 
Under  Secretary  of  the  Army."  add 
"ATTN:  Administrative  Officer,  20 
Massachusetts  Avenue,  NW," 
•        •        •        •        • 

AOSaO-ISSFDM 
SYSTEMHAMK 

Civilian  Marksmanship  I^ogram. 


SYSTEM  LOCATWK 

Officer  of  dte  Dfrector  of  CfviHan 
Marksmanship/Executive  Office  for  the 
National  Board  for  the  Promotion  of 
Rifle  nactice,  Office  of  die  Under 
Secretary  of  die  Army,  20 
Massachusetts  Avenue,  NW, 
Washington.  DC  20314-0100. 

CATEOORttS  OP  NIOIVIDUALS  COVBWI  BY  TNS 


U.S.  citizens  who  are  members  of 
civilian  marksmanship  clubs  and  State 
Marksmanship  Associations  enrolled 
with  the  Director  of  Qvilian 
Marksmanship  and  are  participants, 
competitors,  or  instructors  in  organized 
marksmanship  programs;  civilian  ami 
military  competitan  in  national 
matches;  applicants  seeking  to  purchase 
Ml  rifles. 

CATEBORKS  OP  RECORDS  ITWSSISIHi. 

Applications  for  club  membership 
consisting  of  the  following  documents: 
DA  Form  1271  (Application  for 
Enrollment  of  A  CiviUan  Rifle  Qahy,  DA 
Form  1272  (Bond  ^plication  for 
Civilian  Rifle  Club);  DA  Form  1237 
(Requisition  for  Articles  Authorized  for 
Issue  to  Civilian  Rifle  Clubs);  DA  Form 
1274  (Description  of  AvailaUe  Range 
Facilities  for  Qvilian  Rffie  Clubs): 
ODCM  Form  137  (Roster  of  Chib 
Members)  identifying  each  member  by 
full  name,  address,  birth  date,  firing 
courses  participation  by  course  title, 
score  attained,  and  target  fired  for 
record;  DD  Form  1584  {DOO  National 
Agency  Check  Request)  for  eedi  adult 
leader  and  chib  officer,  ODCM  Form  138 
(Assurance  of  Compliance  widi  llde  VI 
Civil  Rights  Act  of  1964);  Name,  tide, 
and  adifress  of  local  or  State  law 
enforcement  officer  to  whom  the  club  is 
known;  certificates  of  qualification  or 
badges  to  eligible  club  members; 
receipts  for  arms  on  loan  from  the 
Director  of  Civilian  Marksmanship; 
Certillcate  for  Purchase  of  Firearms; 
results  of  NAC  investigation;  relevant 
correspondence  and  reports. 

AUTHoamr  for  mawtenancb  op  tnb 

SYSTWS: 

10  U.S.a  4307-4313,  4652.  and  32 
use.  318;  and  Executive  Order  9397. 

PURPOSE(S): 

To  promote,  among  citizens  and  other 
persons  subject  to  induction  into  the 
Armed  Forces  of  the  United  States  not 
reached  through  training  programs  of  the 
Armed  Forces,  practice  in  the  use  of 
military-type  individual  small  arms;  to 
promote  competitions  in  the  use  of  arms; 
and  to  issue  equipment  and  awards 
therefor.  The  iMogram  is  for  US  citizens 
who  are  members  of  civilian 
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marksmanship  clubs  and  State 
Marksmanship  Associations  enrolled 
widi  the  Director  of  Civilian 
Maricsmanship  and  are  participants, 
omipetitors.  or  instructors  in  organixed 
m^Tiffin«nah<p  pixyaitif^  civilian  and 
military  oompetttors  in  national 
matchM;  applicants  seeking  to  purchase 
Ml  rifles. 


Infonnation  may  be  disclosed  to 
federal,  state,  and  local  law  enforcement 
agencies  when  fraudulent  or  criminal 
activity  or  allegations  warrant 


Paper  records  in  rotary  type  Diebold 
containers;  club  records  on  magnetic 
tape/disc. 


By  Chib  name;  by  individual 
competitor/purchaser  surname. 


Information  in  this  system  of  records 
is  available  only  to  incUviduals  having 
official  need  therefor.  Records  area  is 
protected  by  an  alarm  system.  Building 
housing  records  is  {notected  by  security 
guards. 


Records  on  enrolled  Civilian  Rifle 
Clubs  and  State  Associations  are 
retained  for  life  of  dub,  plus  2  years, 
following  which  they  are  destroyed  by 
shredding.  Competitive  score  cards  are 
maintained  for  1  year  cumulative  point 
system  record  of  individuals  is 
permanent  Record  of  firearms  loan  or 
sale  is  retained  1  year.  Certificate  (of 
Individual)  to  retain  firearms  is  retained 
permanently  at  die  US  Army  Armament, 
Munitions  and  Chemical  rninmanrf, 
Rock  Island.  0.61298. 


Director  of  Civilian  Marksmanship/ 
Executive  Officer  for  the  National  Board 
for  the  Promotion  of  Rifle  Practice, 
Office  of  the  Under  Secretary  of  the 
Army,  ATTN:  Administrative  Officer,  20 
Massachusetts  Avenue,  NW, 
Washington.  DC  20314-0100 


Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  diis  record  system  should 
address  written  inquiries  to  the  Director 
of  Civilian  Marksmanship/Executive 
Officer  for  the  National  Board  for  the 
Promotion  of  Rifle  Practice,  Office  of  the 


Under  Seoretaiy  of  the  Army,  ATTTiI: 
Administrative  Officer.  20 
Massachusetts  Avenue,  NW, 
Washington.  DC  20314-Oloa 

Iiulividual  should  provide  the  full 
name.  Social  Security  Number,  birth 
date,  information  such  as  club  of  which 
a  member,  competition  in  which 
participated,  firearm  purchased,  and 
signature. 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Director  of  Qvilian 
Maiksmanship/Executive  Officer  for  the 
National  Board  for  the  Promotion  of 
Rifle  Practice,  Office  of  the  Under 
Secretary  of  the  Army,  ATTN: 
Administrative  Officer,  20 
Massachusetts  Avenue.  NW. 
Washington.  DC  20314-Oloa 

Individual  should  provide  the  full 
name,  Social  Security  Number,  birth 
date,  information  such  as  club  of  which 
a  member,  competition  in  which 
participated,  firearm  purchased,  and 
signature. 


The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  from  the  system 
manager. 


NBCONO  eOUNCS  CAT 

Fh)m  the  individual,  enrolled  clubs 
and  state  associations,  investigative 
reports  of  the  Defense  Investigative 
Service  and/ or  Federal  Bureau  of 
Investigation,  law  enforcement  agencies, 
Army  records  and  reports. 


None. 
[FR  Doc  91-3041  Filed  2-20-01;  8:4S  un] 


Corp*  Of 
tho  Amy 


Intent  To  Prepwv  A  Drsft 


of 


(DEIS)  For  a  Propooed  BrMo*  AeroM 
Lato  (Mm  Nmv  Fort  YatM,  NO 

AOmcv:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACnOM:  Notice  of  intent 


n  The  proposed  action  consists 
of  construction  of  a  bridge  across  Lake 
Oahe  and  approximately  6  miles  of 
connecting  roads.  The  crossing  corridor 


is  midway  between  Bismarck,  North 
Dakota  and  Mobridge.  South  Dakota,  a 
distance  of  approximately  130  miles. 
This  proposed  action  is  necessary  to 
improve  the  distribution  of  east-west 
vehicular  traffic  The  intended  effect  of 
the  action  is  to  provide  a  more 
continuous  route  of  travel  for  four  State 
highways,  thereby  reducing  travel  time 
and  costs  and  inqm>ving  highway  safety 
through  better  peak  flow  traffic 
distribution. 

TON  TORTHBN  MPONMATION  OOMTACT: 

Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by:  Mr. 
Robert  NebeL  (402)  221-4621,  U.S.  Army 
Engineer  DisMct  Planning  Division.  215 
N.  17th  Street  Omaha,  Nebraska  68102- 
487a 

SUPPLnKNTARV  mtommhon:  Public 
Law  01-411,  enacted  in  1970,  authorized 
the  construction  of  a  bridge  acrosss  the 
Missouri  River,  Lake  Oahe,  at  a  location 
midway  between  Bismarck,  North 
Dakota  and  Mobridge,  South  Dakota. 
This  location  is  in  south-central  North 
Dakota,  specifically  in  Sioux  and 
Emmons  Counties.  The  Standing  Rock 
Indian  Reservation  encompasses  the 
entire  area  of  Sioux  County. 

The  proposed  action  consists  of 
contructing  a  bridge  approximately  3,000 
feet  in  length  across  Lake  Oahe  on  the 
Missouri  River.  Causeways  will  be 
constructed  into  the  lake  to  meet  the 
bridge  abutments.  The  overall  length  of 
the  bridge  and  causeways  will  be 
approximately  6,000  feet.  The  finished 
roadway  will  provide  for  two  12-foot 
driving  lanes. 

It  will  be  necessary  to  construct 
approximately  6  miles  of  two-lane  rural 
roadway  to  connect  the  bridge  with 
existing  highways.  The  average  right-of- 
way  width  required  to  construct  the 
roadway  is  200  feet  The  proposed 
roadway  would  connect  with  North 
Dakota  Highways  1804  and  13 
approximately  13  miles  west  of  Linton, 
and  North  Daikota  Highway  24  to  the 
west  approximately  13  miles  north  of 
Fort  Yates. 

The  project  will  be  fully  coordinated 
with  the  North  Dakota  Department  of 
Transportation.  After  construction,  non- 
Federal  interests  will  own,  operate  toll- 
free,  and  maintain  die  bridge  and 
approach  facilities. 

One  reasonable  alternative  would  be 
the  construction  of  a  3,700-foot  bridge  12 
miles  north  of  Fort  Yates.  This 
alternative  would  require  1,400  feet  of 
causeways  and  22.5  miles  of  roadway  to 
connect  the  bridge  with  existing 
highways.  Anothw  reasonable 
alternative  would  be  a  3,500-foot  bridge 
8  miles  north  of  Fort  Yates.  This 
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alternative  would  require  1,100  feet  of 
causeways  and  20.4  miles  of  roadway  to 
connect  the  bridge  with  existing 
highways. 

The  Corps'  scoping  process  will 
involve  a  widely  publicized  set  of  three 
public  meetings  to  solicit  public  input 
Public  concerns  on  issues,  studies 
needed,  alternatives  to  be  examined, 
procedures  and  other  related  matters 
will  be  addressed  during  scoping.  The 
public  meetings  have  been  scheduled  for 
March  25, 1901,  beginning  at  7  p.m.  at 
the  Emmons  Coimty  Courthouse 
Memorial  Auditorium  in  Linton,  North 
Dakota;  and  March  26, 1991,  beginning 
at  1  p.m.  at  the  Standing  Rock  College 
Auditorium  in  Fort  Yates,  North  Dakota, 
and  another  beginning  at  7  at  the 
Radisson  Inn  in  Bismarck,  North  Dakota. 

Significant  issues  anticipated  to  be 
analyzed  in  depth  in  the  DEIS  include 
beneficial  impacts  to  east-west 
travelers,  the  distribution  of  goods  and 
services,  and  access  to  recreation  areas; 
and  adverse  impacts  to  agricultural 
lands,  businesses  along  highway  routes 
paralleling  the  reservoir,  and  reservoir 
water  quality.  Both  beneficial  and 
adverse  impacts  to  fisheries  and  wildlife 
will  also  be  analyzed  in  depth. 

At  this  time  the  DEIS  is  scheduled  to 
be  made  available  for  public  review  by 
September,  1991. 

Dated:  February  4, 1991. 
Kanneth  S.  Cooper, 

Chief,  Planning  Division,  Omaha  District 
[FR  Doc.  91-4014  FUed  2-20-91;  8:45  am] 

StLUNQ  COOE  S710-«2-H 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.094B] 

Patricia  Roberta  Harris  Graduate  and 
Profeislonal  Study  Fellowship 


Notice  inviting  applications  for  new 
awards  for  fiscal  year  1991. 
PURPOSI  Of  PROaiUM:  The  Patricia 
Roberts  Harris  Fellowship  Program, 
provides  grants  to  institutions  of  higher 
education  to  support  fellowships  for 
graduate  and  professional  studies  to 
students  who  demonstrate  financial 
need  and  are  bom  groups  which  are 
traditionally  underrepresented  in 
graduate  and  professional  study  areas. 

On  September  28, 1990  the  Secretary 
published  a  notice  of  proposed  priority 
for  this  program  in  55  FR  39778.  The 
Secretary  has  decided  not  to  issue  that 
priority  notice  this  late  in  the  year  so 
that  awards  may  be  issued  as  soon  as 
possible.  Therefore,  the  notice 
announcing  the  final  priority  will  not  be 
published. 


ILMWLI  APfUCANTt:  The  following  are 
eligible  for  new  awards  under  this 
program:  institutions  of  higher  education 
as  defined  in  section  1201(a]  of  the 
Higher  Education  Act  of  1965,  as 
amended. 

DIADUNiroilTIUNSMITTALOP  . 
APPLICATIONS:  March  22, 1991. 

Notr.  The  Secretary  encouragefl  each 
institution  of  higher  education  to  tulnnit  only 
one  consolidated  application  for  all  Fh.D. 
fellowships  requesteid  and  only  one 
consolidated  application  for  all  other 
fellowships  requested— rather  than  separate 
applications  for  different  academic 
departments — to  facilitate  the  assignment  of 
applications  in  the  review  process. 

DEADUNE  FOR  INTEROOVERNMENTAL 

review:  May  21, 1991. 

APPLICATIONS  available:  February  15, 
1991. 

AVAILABLE  FUNDS:  The  level  of  funding 
for  this  program  in  FY  1991  is 
$17,566,000.  An  estimated  $7,708,000  will 
be  available  for  new  fellowship  awards. 

ESTIMATED  RANOE  OF  AWARD:  $12,000- 
$340,000. 

ESTIMATED  AVERAGE  SIZE  OF  AWARDS: 

$90,000. 

ESTIMATED  NUMBER  OF  AWARDS:  85  (500 
fellowships). 

Note:  The  department  is  not  bound  by  any 
estimates  in  this  notice. 

PROJECT  PERIOD:  Up  to  36  months,  with 
12-month  budget  periods. 

APPUCABLE  REGULATIONS:  (a)  The 

Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75, 77,  79, 82. 85,  and  88. 
(b)  The  regulations  for  this  program  in 
34  CFR  part  649. 

FOR  APPUCATIONS  OR  INFORMATION 
CONTACT  Charles  H.  Miller,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3514.  ROB-3, 
Washington,  DC  20202-5251.  Telephone: 
(202)  708p8395.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m.,  Easter^  Lime. 

Program  Authority:  20  U.S.C  1134d-1134f. 

Dated:  Febniaiy  13, 1901. 
(Catalog  of  Federal  Domestic  and  Assistance 
Number  84.094B  Patricia  Roberts  Harris — 
Graduate  and  Professional  Study  Fellowships 
Program) 

Leonard  L.  Haynes  m. 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  91-4023  Filed  2-20-91;  8:45  am] 

BtLUNQ  coos  4000-01-M 


DEPARTMENT  OF  ENERGY 
OfflOB  of  ttM  Pec  ratify 
National  Energy  Strateoy  Report 

agency:  Office  of  the  Secretary,  DOE. 

ACTION:  Notice  of  availability  of  the 
National  Energy  Strategy  Report 


:  The  Department  of  Energy 
will  transmit  the  National  Energy 
Strategy  Report  to  the  Congress  on 
Wednesday,  February  2a  1991.  The  NES 
is  the  result  of  an  extensive  public 
dialogue  with  the  American  people.  The 
Department  of  Energy  wiU  be  working 
with  the  Congress  and  all  energy  related 
constituencies  to  achieve  the  goals  the 
President  identified  over  18  months  ago. 
Those  goals  included  balancing  our  need 
for  energy  at  reasonable  prices;  our 
commitment  to  a  healthier,  safer, 
environment;  our  obligation  to  maintain 
a  strong  economy;  and  our  commitment 
to  reduce  reliance  on  insecure  energy 
supplies. 

The  NES  report  includes  17  chapters 
surrounding  four  basic  themes: 
Increasing  Energy  and  Economic 
Efficiency;  Securing  Future  Energy 
Supplies;  Enhancing  Environmental 
Qutdlty;  and.  Fortifying  Our 
Foundations. 

DATES:  The  National  Energy  Strategy 
report  will  be  available  on  Wednesday, 
February  20, 1991. 

ADDRESSES:  Persons  requiring  a  copy  of 
the  report  while  supplies  last  may  write 
to:  U.S.  Department  of  Energy,  Public 
Inquiries,  room  lE-206,  Mail  Stop:  PA-5, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585,  or  call  (202)  586- 
6540.  Persons  needing  more  than  one 
copy  of  the  report  may  acquire  them 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402.  For  multiple 
copies,  the  cost  is  $16  per  copy.  The 
stock  number  is  061-000-00754-7. 

Linda  G.  Stunts, 

Deputy  Undersecretary,  Policy,  Planning  and 

Analysis. 

[FR  Doc.  91-4110  Filed  2-20-91;  8:45  am] 

SiUJNO  coos  S4S0-01-M 


Advlaory  Committee  on  Nudear 
Facility  Safety;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  86  Stat  770),  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name:  Advisory  Committee  on  Nuclear 
Facility  Safety 


/  Vol  sa.  No.  as  /  Thuraday.  February  21.  1901  /  Noticei 


Ztote  »  niiiM;  Thwwiay.  Fchniwy  «  Un. 
8  pjD.  to  10  pjD.  Friday,  March  1, 1991. 8  ajn. 
to  12:30  pjn. 

Aboft-Tha  Afanond  AveniM  School  1401 
Afanond  Avenua.  Ltvamflta.  CA  M58a 

Contact  WaOaoa  R.  Konadc.  BxacotiTe 
Dtraclor.  ACNFS.  AC-ZL 1000  Indapandanrw 
Ave  8W.  WaahtogtOD.  DC  80888, 202/988- 
177a 

AuTWM  of  (A*  CooiauMMr  Tka  Coouiiitaa 
waa  aatabUahad  to  ppovkia  tho  Saoratuy  of 
Enaigjr  with  advioa  and  MomiMBdattoiia 
ooooainiag  tfaa  aabty  of  tha  Dapartmant'a 
production  and  utfliMtion  tadlitiaa.  as 
dafinad  in  aactian  11  of  tha  Atomic  Bneigy 
Act  of  1984.  at  amendad  (42  U.S.C  2014). 


Fibntarr  aa,  1S81 
8  pjt.  P«blk  Comment  Seaatoo  Bagtaa 
10  pjk  Milic  Ciwnmunt  Saaaioo  Boda 

March  1,1991 
8  ajn.  John  F.  Aheama  Opana  Meeting, 

Selected  Technical  Usues  at  Lawrence 

Uvermore  Natiimal  Laboratory  Committee 

and  Subcommittee  Buaineca 
12:90  pan.  Meeting  Bods 

PubOc  Participatk» 

The  meeting  la  open  to  the  public  Written 
statements  may  be  filed  «rith  the  Committee 
either  before  or  after  the  meeting.  Member* 
of  the  public  who  with  to  make  oral 
•tatementa  pertaining  to  agenda  Itema  should 
contact  Wallace  Komack  at  die  addreaa  or 
telephone  number  hstad  abov*.  Ra«niests 
must  be  received  8  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda.  The 
Chairperson  of  the  Committee  is  empoweied 
to  cooduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 


The  transcript  of  the  meeting  will  be 
available  for  public  review  and  copying  at 
the  fteedom  of  Informatioo  Public  Reading 
Room.  lE-ua  Forreatal  Buildii«,  1000 
Independence  Ave..  SW..  Waahingtoa  DC 
between  9  ajn.  and  4  pjn^  Monday  through 
Friday,  except  Federal  holidays. 


I  at  Washiogtoa  JX]  on  February  1&, 
1901. 

J.  Robait  ftanfclln. 

Deputy  Advisory  Committea,  Management 
Officer. 

[FR  Doc  91-4100  nied  2-20-91: 8.-45  am] 


EfMrgy  bifonnation  Administration 

Aganqr  Information  CoMoctiona  Umlf 
Ravlaw  By  tha  Offlca  ofManaoamant 


AQINCV:  Energy  Information 
Adminiatration.  DOE. 
ACTION:  Notice  of  requests  rabmitted  for 
review  by  the  Office  of  Management 
and  Budget 


P.  The  energy  Infonnaiion 
Administration  (EIA)  has  submitted  the 


eneigy  infoniiation  ooUactioii(B)  lifted  at 
the  end  of  thia  notioe  to  the  Office  of 
Management  and  Budget  (OMB)  Cor 
review  under  pcoviaiooa  at  the 
Paperwoik  Raduction  Act  (Pub.  L  96- 
511, 44  U.S.C  3501  et  seq.).  The  liating 
doea  not  include  coUectiona  of 
information  contained  in  new  or  reviaed 
regulationa  whidi  are  to  be  aubmitted 
under  aaction  3SCM(h]  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  aaaiatance  requirementa 
collected  by  ttie  Department  of  Energy 
(DOE). 

Eadi  entry  contains  the  following 
information:  (1)  The  aponaor  of  the 
coDection  (tlM  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERq):  (2)  Collection  number(8):  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request  e.g.,  new,  revision,  extension, 
or  reinstatement  (6)  Frequency  of 
collection:  (7)  Reaponae  obligation.  Le^ 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit  (8)  Affected 
public  (9)  An  estimate  of  die  number  of 
respondents  per  report  period:  (10)  An 
estimate  of  the  number  of  responaea  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden:  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATU:  Conmients  must  be  filed  by 
March  25. 1991.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  «vithin  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Deak  Officer  liated 
below  of  your  intention  to  do  ao  as  aoon 
as  possible.  The  Deak  Officer  may  be 
telephoned  at  (202)  395-3064.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

AOOimsas:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  728  Jackaon  Place  NW„ 
Washingtoa  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below). 

ran  nurrHni  NuramiATiON  and  copics 
OP  muvANT  mathuals  contact: 
Jay  Casselberry,  Office  of  Statistical 
Standarda,  (EI-73),  Forreatal  Building. 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Caaaelberry  may  be 
telephoned  at  (202)  588-2171. 
SUPnOMNTAIIY  INPOraHATKHl:  The 
energy  information  collection  submitted 
to  OMB  for  review  waa: 

1.  Federal  Energy  Regulatory 
Commiaaion. 

2.  FERC-541. 


3.1902-0088. 

4.  FERC-Ml.  Gaa  Pipeline  Certificate: 

Curtailment  Plan. 

5.  Extension. 

8.  On  occasion. 

7.  Mandatory. 

8.  Buaineas  or  other  for-profit 
9. 20  reapondenta. 

la  1  reaponae. 

IL  1,440  hotira  per  response. 

12. 284KX)  hours. 

13.  Under  section  4(a)  of  the  Natural 
Gaa  Act  die  Commis^on  ia  required  to 
determine  the  Just  and  reaaonableneas 
of  allocation  methods  used  by 
juriadictional  pipelines  to  allocate 
remaining  gas  supplies  during 
curtailment  periods;  the  collection  of 
PERC-641  data  is  necessary  to 
determine  that  such  methods  of 
allocation  are  not  unduly  discriminatory 
between  persons,  localities  or  classes  of 
service. 

Statatary  Authority:  Sea  5(a).  S(b).  13(b). 
and  52.  Pub.  L  83-275,  Federal  Energy 
Administration  Act  of  1S74. 15  U.S.C  7M(a), 
7e4(b).  772(b).  and  790a. 

Issued  in  Washington.  DC  February  14, 
1091. 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy . 
Information  Administration. 
[FR  Doc  91-4111  Filed  2-20^;  6:45  am] 
aajUNQ  CODE  S460-01-M 


Fadaral  Enargy  Ragulatory 
Commlaslon 

[Docket  No*.  Emi-191  and  ER91-202-O00I 

Long  laland  Ughttng  Co.;  Hllng 

February  14, 1991. 

Take  notice  that  on  January  22, 1991. 
Long  Island  Lighting  Company  (ULCO) 
tendered  for  filing  additional 
information  concerning  ita  eariier  filings 
of  December  28, 1990  and  January  4. 
1991  in  these  two  docketa. 

Any  person  desiring  to  be  heard  or  to 
proteat  aaid  filing  ahould  file  a  motion  to 
intervene  or  proteat  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Sti«et  NR,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commiasion's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  Febniary  22. 
1991.  Protests  will  be  considered  by  the 
Commiaaion  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  peraon  wiahing  to 
become  a  party  muat  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  fi'e 
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with  the  Commiaaion  and  are  available 

for  public  inapection. 

LotoD.CaaliaD. 

Secretary. 

[FR  Do&  91-4027  FUed  2-20-91;  8:45  am] 

aajjNa  com  srir-ei-a 

(Docket  Na  RP90-186-0001 

Northwaat  PipaUna  Corp.;  Raaponaa  of 
Northwaat  PIpalina  Corp.  To  Protaat  of 
Caacada  Natural  Qaa  Corp. 

February  14. 1091. 

Take  notice  that  Northwest  Pipeline 
Corporation  (Northwest),  on  October  26, 
1990,  filed  information  pursuant  to  the 
Commission's  October  11, 1990,  order  in 
Docket  No.  RP90-18&4)00.  Northwest 
states  such  order  required  it  to  respond 
to  a  protest  of  Cascade  Natural  Gas 
Corporation  (Caacade). 

Cascade  protested  three  aspects  of 
Northwest's  filing:  (1)  Proposed 
provisions  in  its  records  preservation 
procedures,  limiting  the  retention  of 
measurement  data,  charts  or  similar 
records  for  one  year,  (2)  proposed 
language  limiting  to  one  year  the 
correction  period  for  volume  calculation 
errors  and  the  correction  period  for 
adjustment  of  inaccuracies  foimd  in 
meter  testing,  and  (3)  the  use  of 
"reasonable  intervals"  to  verify  the 
accuracy  of  measurement  equipment 

Northwest's  October  26  filing 
addressed  each  aspect  of  Cascade's 
protest 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  S  S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  22, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
irupection  in  the  public  reference  room. 
LoiaD.Caahdl. 
Secretary. 

[FR  Doa  91-4028  FUed  2-20-91;  8:45  am] 
I  coot  S717-ei-M 


[Docket  Na  ER91-241-000] 
Tampa  Elactrte  Co.;  Filing 

February  14. 1991. 


Take  notice  that  on  February  13. 1991, 
Tampa  Electric  Company  (Tampa 
ElecMcJ  tendered  for  filing  an 
amendment  to  ita  January  31. 1991 
submittal  of  a  rate  schedule  for 
wholesale  fuU  requirements  service  and 
associated  service  agreement  with  the 
Sebring  Utilities  Commission  (Sebring). 

Tampa  Electric  states  that  the 
amendment  will  result  in  decreasing  the 
base  fuel  energy  chcu^e  under  the 
tendered  rate  schedule.  Tampa  Electric 
also  states  that  the  amendment  %vill 
establish  a  cap  on  the  rates  that  Tampa 
Electric  can  charge  the  Florida 
Municipal  Power  Agency  (FMPA)  under 
a  power  sales  agreement  assigned  by 
Sebring  to  Tampa  Electric  in  connection 
with  the  transaction. 

Tampa  Electric  proposes  an  effective 
date  of  February  2&,  1991  for  the  rate 
schedule,  service  agreement  and 
assiunption  of  obligations  tmder  the 
assigned  power  sales  agreement  and 
therefore  requests  a  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  amendatory  filing  have 
been  served  on  Sebring,  FMPA,  and  the 
Florida  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^et,  NW.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  February  22. 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoisD.Cashell. 
Secretary. 

[FR  Doc.  91-4029  FUed  2-20-91;  8:45  am] 
aauNQ  cooe  nn-ovM 


ENVIRONMENTAL  PROTECTION 
AQENCY 

[FRL3906-fi] 

Agancy  Information  Collaction 
Actlvltiaa  Undar  OMB  Ravlaw 

AOINCy:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 


abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden:  where  appropriate,  it 
includes  the  actual  data  collection 
instnmient 

DATU:  Comments  must  be  submitted  on 
or  before  March  25, 1991. 

RM  RMTHBI  Wy0WM<ITI0N  CONTACT: 

Sandy  Farmer  at  EPA.  (202)  382-274a 

aUPPllMENTARV  HITONMATION: 
Office  of  Ab  and  Radiation 

Title:  NSPS  for  the  Surface  Coating  of 
Plastic  Parts  for  Business  Machines 
(Subpart  TTT).  (EPA  ICR  #1093.03;  OMB 
#2080-0162).  This  is  a  renewal  of  a 
currentiy  approved  collection. 

Abstract  These  standards  require 
owners  of  new,  modified,  or 
reconstructed  facilities  that  coat  plastic 
parts  for  business  machines  to  maintain 
records  and  make  determinations  of  the 
quantity  of  volatile  organic  compounds 
(VOCs)  emitted.  The  owner  or  operator 
must  report  the  volume-weighted 
average  mass  of  VOCs  per  tmit  of 
coating  solids  applied  for  the  initial 
performance  test  and  must  submit 
semiannual  reports  of  compliance  or 
quarterly  reports  of  noncompliance  to 
EPA.  The  information  is  used  to  target 
inspections. 

Burden  Statement  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  4.8 
hours  per  response  for  reporting,  and 
84.2  hours  per  recordkeeping  aimually. 

Respondents:  Owners  or  operatora  of 
spray  booths  in  which  plastic  parts  for 
business  machines  receive  prime,  color, 
texture,  or  touch-up  coats. 

Estimated  No.  of  Respondents:  194. 

Estimated  No.  of  Responses  Per 
Respondent  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  11,395  hotuv. 

Frequency  of  Collection:  Quarterly 
when  not  in  compliance;  semicmnually 
when  in  compliance. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch.  401 M  Sb«et  SW.. 
Washington.  DC  20480 
and 

Nicolas  Garcia,  Office  of  Management 
and  Budget  Office  of  Information  and 
Regulatory  Affairs.  725 17th  Street 
NW..  Washington.  DC  20530 
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DalMl:  Pahrauy  >«.  1»1- 
Piulljprisjr, 

Dinctor.  htgvhtorf  Management  Diviaian. 
[PR  Doc  91-41U  Fflad  S-tO-91:  MS  un] 


(AO-fm.-SM6-3] 


Of 

nil 
114(e)  of 


110 


AlrAet 


r  EnvironmeDtal  Protection 
Agency  (EPA). 

action:  Notice  of  policy  on  pobllc 
release  of  certain  emission  data 
sabmitted  nnder  sections  110  and  114(c) 
of  the  Qean  Air  Act  (CAA). 


r:  SadioB  114(c)  of  the  CAA 
excludes  enisiian  data  from  the  general 
definition  of  trade  secret  informatioa. 
Certain  classes  of  data  submitted  to  the 
EPA  under  sections  110  and  114(a)  of  the 
CAA  are  emisaion  data.  and.  as  such, 
cannnot  be  withheld  from  disclosure  as 
confidential  pursuant  to  section  1906  of 
title  18  of  the  United  States  Code.  This 
notice  clarifies  EPA's  current  policy,  and 
solicits  comment  regardiBg  that  policy 
and  categories  of  data  which  it 
considers  excluded  from  a  trade  secret 
definition. 

DATn:  Written  comments  pertaining  to 
this  notioe  are  requested  by  April  22. 
1991. 


;  Sabmit  coomients  to:  Nancy 
D.  Riley,  \JJ&.  Environmental  Protection 
Agency.  Emission  Standards  Division. 
PoUvtant  Asseasment  Branch  (MD-13). 
Research  Triangle  Parte.  NC  27711. 

FOR  PURTHM  MPOMIATIOM  OONTaCIt 
Timothy  Mohin  (telephone:  (019)  641- 
5349  commerdal/FTS  620-6349)  or 
Karen  Blanchard  (telephone:  (919)  541- 
5503  commerdal/FTS  029-6503). 
Pollutant  Assessment  Branch  (MD-13). 
Emission  Standards  Division;  or  Thomas 
Rosendahl  (telephone:  (919)  541-5404 
commerdal/FTS  620-S404).  National  Air 
Data  Branch  (\a>-14).  Technical 
Support  Division:  U.S.  Environmental 
Protection  Agency.  Researdi  Trian^e 
Park.  North  Carolina  27711. 

routinely  uses  ttie  authority  of  sectioiu 
110  and  114(a)  of  the  CAA  to  gather 
technical  information  from  industries 
involved  in  operations  that  lead  to 
emissinn  of  poUntants  to  the  ambient 
air.  This  information  has  been  used, 
among  other  things,  to  better 
characterize  emitting  facilities  and  to 
evaluate  the  need  for  and  impacts  of 
potential  regulation. 

Information  requests  under  sections 
110  and  114(a)  of  the  CAA  typically 
indude  quastions  on  nacontioUed  and 


controlled  emission  rates  and  emission 
parameters  of  the  poUntant  or  group  of 
pollutants  of  concern.  The  respondents 
sometimes  claim  that  its  response 
constitutes  trade  secret  information,  and 
thus,  should  be  treated  as  confidentiaL 
Claims  of  confidentiality  may  be  made 
under  section  114(c)  of  the  CAA.  which 
states:  "*  *  *  upon  a  showing 
satisfactory  to  the  Administrator  by  any 
person  that  records,  reports,  or 
infbimation.  or  a  particular  part  theraof. 
(other  tiian  emission  data]  to  which  the 
Administrator  has  access  under  diis 
section  if  made  public,  would  divulge 
methods  or  processes  entitled  to 
protection  as  trade  secrets  of  such 
person,  the  Administrator  shall  consider 
such  *  *  *  confidential  in  accordance 
with  Ae  purposes  of  section  1905  of  title 
18  of  the  United  States  Code  *  *  *."  If 
the  Administrator  so  determines,  the 
information  is  not  disdosable  to  the 
public. 

However,  section  114(c)  of  die  CAA 
provides  tiiiat  information  claimed  to  be 
a  trade  secret  but  which  constitutes 
emission  data  may  not  be  withheld  as 
confidentiaL  Although  typically  the  EPA 
evaluates  whether  informatioo 
constitutes  emission  data  on  a  case-by- 
case  basis,  it  believes  that  some  kinds  of 
data  will  always  constitute  emission 
data  within  the  meaning  of  section 
114(c).  The  purpose  of  this  notice  is  to 
describe,  without  attempting  to  be 
comprehensive,  that  information  which 
the  EPA  generally  considers  to  be 
wmiaainn  data,  and  which  caimot  qualify 
as  confidential  under  either  section 
114(c)  or  section  110  (as  set  forth  in  40 
CFR  51.321.  51.322  and  51.323)  of  the 
CAA.  The  EPA  is  issuing  this  notice  to 
darify  its  policy  and  procedures,  to 
facilitate  ue  use  of  these  data  in 
automated  data  systems  and  computer- 
based  simulation  models,  and  to 
expedite  processing  of  daims  for 
confidentiality  or  requests  for 
disdosure. 

The  EPA  presently  determines  that 
data  submitted  to  it  as  emission  data 
does  not  qualify  as  confidoitial  if  it 
meets  the  following  definition  under  40 
CFR  2.301(a)(2)(i): 

a.  Definitions.  For  the  purpose  of  this 
section:  (1)  Act  means  the  Clean  Air 
Act.  as  amended.  42  U.S.C  7401  et  seq. 
(2)(i)  Emission  data  means,  with 
reference  to  any  source  of  emission  of 
any  substance  into  the  air — 

(A)  Information  necessary  to 
determine  the  identity,  amount, 
frequency,  concentration,  or  other 
characteristics  (to  the  extent  related  to 
air  qualify)  of  any  emission  which  has 
been  emitted  by  the  source  (or  of  any 
poUutant  resulting  bom  any  emission  by 


the  source),  or  any  combination  of  the 
foregoing: 

(B)  Information  necessary  to 
determine  the  identify,  amount, 
frequency,  oonoentiation.  or  other 
diaracteristics  (to  the  extent  related  to 
air  qualify)  of  the  emission  which,  under 
an  applicable  standard  or  limitation,  the 
source  was  authorized  to  emit 
(induding,  to  the  extent  necessary  for 
such  purposes,  a  description  of  tiie 
manner  or  rate  of  operation  of  tfie 
source),  or  any  combination  of  the 
foregoing: 

(C)  A  general  description  of  the 
location  and/or  nature  of  the  source  to 
the  extent  necessary  to  identify  the 
source  and  to  diatiogulsh  it  from  other 
sources  (induding,  to  the  extent 
necessary  for  su^  purposes,  a 
description  of  the  device,  installatidn.  or 
operation  constituting  the  source). 

The  table  below  lists  the  specific  data 
fields  which  the  EPA  presently 
considers  to  constitute  emission  data 
and  provides  a  brief  descr^tion  of  what 
each  data  field  describes.  The 
descriptions  are  intended  to  provide 
general  information.  This  list  is  not 
exhaustive  and.  dieref ore.  other  data 
might  be  found,  in  a  proper  case,  to' 
constitute  emission  data. 

Emiadoo  Data  PMds 

Facility  Identification:  Th«  (bllowing  data 
fields  are  needed  to  estabiidi  the  identity  and 
location  of  emission  soorces,  this  shall  also 
indude  a  deeorlption  or  an  Identifier  of  the 
device,  inatallation.  or  operation  constitating 
the  MMiree.  Tliese  data  are  osed  to  locate 
sources  for  disperaioo  evaluation  and 
exposwe  mndritng. 

Plant  Naau  and  related  point  identifiers 
Address 

aty  I 

County 

AQCR  (Air  Quality  Control  Region) 

MSA.  PMSA.  CMSA  (MetropoUtan  Statistical 

Areas] 
State 
Zip  Code 

Ownership  and  point  of  contact  infbimation 
Locational  Identifiers: 
I^tltute  a  Longitude,  or  UTM  Grid 

Coordinates 
SIC  (Standard  Indnstrial  Claaaification) 
Emiision  point  devios  or  oparatlao 

daacrtptloa  infbimation 
sec  (Sowoe  Claasiflcatioa  Codas) 

Emiasiona  Parameters:  The  foUowing.dala 
field*  are  needed  to  establish  the 
characteristics  of  the  emiaaions.  This 
information  is  needed  for  the  analyses  of 
dispenion  and  potential  control  equipment 
Emission  type 
(e.gM  nature  of  emiasiona  such  as  COi), 

particulate  or  a  specific  toxic  compound. 

and  origin  of  eadsaloaa  aucfa  as  prooeaa 

vents,  storage  tanks  or  equipment  lealis) 
Emission  rate 
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(a.gM  the  amoant  leleased  to  the 
atmosphere  over  time  such  as  kg/yr  or 
Ibs/hr) 
Release  height 
(e^.,  nefgnt  atiove  ^omM  lerei  wiieie  tne 
pollutant  is  emitted  to  the  atmosphere) 
DeeeriptioB  of  teirafai  and  seiroaidiag 
stmctwea 
(e.8.,  the  else  of  the  area  aaaodatad  with 
adjacent  structures  in  square  meters  and 
tenain  descriptlonB  such  as 
mountainous,  urban,  or  rural] 
Stack  or  vent  diameter  at  point  of  amissions 
(e.g..  tiie  inside  diameter  of  vent  at  the 
point  of  emission  to  the  atmoq>here  in 
meters) 
Release  velocity 

(e.gM  velocity  of  release  in  m/sec) 
Release  temperature 
(e.g.,  temperature  of  release  at  point  of 
release  in  degieos  KeMn) 
F^quenqr  of  release 
(e.g..  how  often  a  release  occurs  in  events 
per  year) 
Duratioo  of  release 
(e.g.,  the  time  assodated  with  a  release  to 
the  atmosphere) 
Conoentratioa 
(e.g.,  die  amount  of  an  amissioo  stream 
constituent  relative  to  other  stream 
constituents  expressed  as  parts  per 
million  (ppm),  volume  percent  or  wei^t 
percent) 
Density  of  the  emissions  stream  or  average 
molecular  weight 
(e.g.,  density  expressed  as  favction  or 
multiple  of  the  density  of  air;  mdecular 
weight  in  g/g-mole) 
Boiler  or  process  design  capadty 
(e.g.,  the  gross  heating  value  of  fuel  input  to 
a  boiler  at  its  maximum  design  rate) 
Emisaion  estimatiaa  method 
(e.g.,  the  method  by  which  an  emission 
estimate  has  been  calculated  such  as 
material  balance,  source  teat  use  of  AP- 
42  emission  factors,  eta) 
Percent  q>ace  heat 
(e.g.,  the  percent  of  fuel  used  for  space 
heating) 
Hourly  maidmum  design  rate: 
(e.g..  the  greatest  operating  rate  diat  would 
be  expected  for  a  souitse  in  a  1-hour 
period] 

The  EPA  has  detemuned  that  these 
data  are  emission  data  and  releasable 
upon  request  Hiis  determination 
applies  to  data  currently  held  by  EPA  as 
well  as  to  information  submitted  to  EPA 
in  the  future.  Future  requests  for 
information  under  sections  110  and  114 
of  the  CAA  will  indicate  that  these 
emission  data  will  not  be  held 
confidentiaL  This  determination  applies 
only  to  the  data  listed  in  the  table. 
Determinations  will  continue  to  be  made 
on  a  case-by-case  basis  for  data  not 
specified  in  this  generic  determination. 

Aftw  considwation  of  comments  on 
this  poli(^,  a  revised  policy/ 
determination  may  be  published. 


Dated-  Febfuaiy  8^  tKL 


AcHagAamtantAdminiMtiatorforAiraad 

Radtatwm. 

[PR  Do&  91-4114  Filed  ^4O-01: 8:45  an^ 


Reeueal  for  Praneaila:  Reeaarch  and 

IMvWpHMniOn  WimiiRfSBMI  I  Ml 

Metkedelogy  and  StaUellcil  Support 
on  Eaperiwewtel  Daalgn  end  Data 
Anilyaia;  Eatenaion  of  Propoeei 
Deaifllne 

AOUICY:  Environmental  Protection 
Agency  (EPA). 

action:  Extension  of  pr<q>osal  deadline. 


;  This  notice  announces  the 
extension  of  deadline  for  a  Request  for 
Proiiosal  that  published  in  the  Fsderal 
Rcq^ter  of  December  6, 199a  The 
Request  for  Proposal  was  published  to 
solidt  proposals  which  will  result  in  the 
development  of  a  reprodudble,  reliable, 
and  statistically  valid  sporiddal  test 
method  used  to  evaluate  the  efficacy  of 
antimicrobial  products  bearing  sterUixer 
or  sporicidal  claims.  In  addition, 
proposals  for  statistical  support  to 
independentiy  evaluate  die 
experimental  designs  of  projects  and  to 
analyze  results  from  on-going  test 
methodology  research  were  also 
solidted. 

DATIS:  The  new  deadline  for  proposal 
submission  to  the  Agency  is  Febniary 
28.1901. 


I  The  orighial  and  ei^t 
cofAjim  must  be  sent  to:  Grants 
Operations  Branch  (FM-2ieF). 
Envirormiental  Protection  Agoicy.  401 M 
St.  SW.,  Washington.  DC  20Ma  One 
copy  of  the  original  must  be  sent  to: 
Susan  Parker,  Registration  Division 
(H7S05C),  Environmental  Protection 
-  Agency.  401 M  St,  SW.,  20460. 
Apphcation  Kits  may  be  obtained  from: 
Grants  Operations  Branch  (FM-216F), 
Environmental  Protection  Agency,  401 M 
St.  SW.,  Washington,  DC  20Ma  or  call 
(202)  382-5286. 

ron  mirmai  inpomnatkm  contact: 

Susan  Paricer,  Registration  Division 
(H7505C),  Environmental  Protection 
Agency,  401 M  St,  SW.,  Washington,  DC 
20460,  Phone  number  (703)  557-2141. 

eUPPLEMENTARV  HiRMIMATION:  EPA 

issued  a  Request  for  Proposal  in  the 
Federal  ReiMar  of  December  6, 1990  (55 
FR  50388).  The  original  submission 
deadline  was  January  30, 1991;  the  new 
deadline  for  proposal  submissicm  is 
extended  to  February  28, 1991. 


Dated:  Febmary  U  IflM. 
Douglas  D.  Campl. 

Ditectar.  Office  efPeettcide  Pngnum. 
[FR  Doc.  91-4iae  FUed  S-a»«:  •:46  am] 


[OPP  imil;  Fm.-8e77-«] 

Emarganey  Exaanpttona 

AQINCV:  Environmental  Protection 
Agency  (EPA). 

;  Notice. 


euMMMRV:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  seven  States  as  listed  bdow 
and  one  by  ttie  Unttad  States 
Department  of  Agricahnre.  Pour  crisis 
exemptiaas  were  initiated,  two  by  the 
Florida  Departasent  of  Consumer 
Services  and  two  by  the  United  States 
Department  of  Agricohura.  These 
exemptions,  issued  daring  the  months  of 
Novembo'  aiui  December,  except  for  the 
one  in  October,  are  sab)ect  to 
application  and  timing  restrictions  and 
reporting  requirements  designed  to 
proted  die  enviromnent  to  tiie  maximom 
extent  possible.  Information  on  these 
restrictions  is  available  frtmi  the  contad 
pwsons  in  EPA  listed  below. 

OATCS:  See  each  specific  and  crisis 
exemption  for  its  effective  date. 

rae  RMTHBi  iNfonauTiON  eoNTAcr. 

See  each  emergency  exemption  for  the 
name  of  the  contact  person.  The 
foUowiog  information  ^iplies  to  all 
contad  persona:  By  mail:  Registration 
Divition  (HTSOtSC),  Office  of  Pestidde 
Programs,  Environmental  Protection 
Agency.  401 M  St,  SW..  Washington.  DC 
2048a  Office  locatim  and  telephone 
number  Rm.  716.  CM  #2, 1921  fefferscm 
Davis  Highway,  Ariington,  VA.  (703- 
557-1806). 

SUPPLBMNTARV  mPOmuTNMe  EPA  has 
granted  spedfic  exemptions  to  the: 

1.  Cabfomia  Department  of  Food  and 
Agriculture  for  the  use  of  chlorothalonil 
on  mushrooms  to  control  verticillium 
diseases;  November  14,  ig9a  to 
November  13, 1991.  (Susan  Stanton) 

2.  California  Department  of  Food  and 
Agriculture  for  the  use  of  avermectin  Bi 
on  celery  to  control  serpentine 
leafininers;  November  19, 1990,  to 
November  18, 1991.  (Libby  Pemberton) 

3.  California  Department  of  Food  and 
Agriculture  for  the  use  of  methyl 
bromide  on  carrots  to  control 
nematodes:  December  21, 199a  to 
December  2a  1991.  (Libby  Pemberton) 

4.  Idaho  Department  of  Agriculture  for 
the  use  of  pendimethalin  on  spearmint 
and  peppermint  to  control  kochia  and 
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radroot  pigweed;  November  23, 1980,  to 
April  4. 1901.  Qim  Tonqikiiie] 

5.  Dliiicie  Depertment  of  Agriculture 
for  the  use  of  eethoxydim  on  canola  to 
control  volunteer  gr^ne  end  gresMs: 
November  6.  lOOa  to  Mey  1, 1901. 
(Sttian  Stanton) 

S.  niinoU  Department  of  Agriculture 
for  the  use  of  iprodione  on  stored  com  to 
control  storage  mold:  November  23, 
199a  to  February  1, 1901.  Illinois  had 
initiated  a  crisis  exemption  for  this  use. 
Qim  Tompkins) 

7.  Michigan  Department  of  Agriculture 
for  the  use  of  Pro-Gro  (50%  thiram,  30% 
carboxin]  on  onions  to  control  onion 
smut:  December  21. 1990,  to  April  sa 
1991.  (Susan  Stanton) 

8.  Oregon  Department  of  Agricult\ire 
for  the  use  of  pendbnethalin  on 
spearmint  and  peppermint  to  control 
kochia  and  redroot  pigweed:  November 
23. 190a  to  April  1, 1901.  Qim  Tompkins) 

9.  Texas  Department  oiAgriculture  for 
the  use  of  cyflutfarin  on  sugarcane  to 
control  Mexican  rice  borer  December 
24. 199a  to  December  23. 1991.  (Libby 
Pemberton) 

la  Texas  Department  of  Agriculture 
for  the  use  of  avermectin  Bi  on  celery  to 
control  spider  mites;  November  5. 199a 
to  November  4, 1901.  (Libby  Pemberton] 

11.  Texas  Department  of  Agriculture 
for  the  use  of  esfenvalerate  on  kale, 
kohlrabi,  and  mustard  greens  to  control 
cabbage  looper  November  3a  199a  to 
November  30, 1901.  (Libby  Pemberton) 

12.  Washington  Department  of 
Agriculture  for  the  use  of  pendimethalin 
on  spearmint  and  peppermint  to  control 
kochia  scoparia  Armaranthus 
retroflexus;  December  21, 199a  to  April 
1. 1901.  Qim  Tompkins) 

13.  United  States  Department  of 
Agriculture  for  the  use  of  carbaryl  on 
imported  flightless  birds  to  control 
communicable  diseases  of  livestock  and 
poultry  which  may  be  transmitted  by 
exotic  ticks,  mites,  and  lice  in  the  New 
York  Animal  Import  Center  December 
24, 19ga  to  December  23. 1993.  (Libby 
Pemberton) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Florida  Department  of  Agriculture 
on  November  2, 190a  for  the  use  of 
propiconaxole  on  sweet  com  to  control 
rust  and  southem  leaf  bli^^L  Since  it 
was  anticipated  that  this  program  would 
be  needed  for  more  than  15  days, 
Florida  is  expected  to  request  a  specific 
exemption  to  continue  it  The  need  for 
this  program  is  expected  to  last  until 
November  1991.  Qim  Tompkins) 

2.  Florida  Department  of  Agriculture 
and  Consumer  Services  on  December  12, 
199a  for  the  use  of  chlorothaloi^  on 
mango  to  control  Anthracnose.  Since  it 
was  anticipated  that  this  program  would 


be  needed  for  more  than  15  days, 
Florida  is  expected  to  request  a  specific 
exemption  to  continue  it  The  need  for 
this  program  is  expected  to  last  until 
March  15, 1901.  (Susan  Stanton) 

3.  United  States  Department  of 
Agriculture  on  October  19, 199a  for  the 
use  of  fluvalinate  in  bee  hives  to  control 
the  varroa  mites.  This  program  has 
ended.  (Libby  Pemberton) 

4.  United  States  Departinent  of 
Agriculture/APHIS  on  December  6, 1990, 
for  the  use  of  quaternary  ammonium 
compoimds  on  surfaces  where  citrus 
may  be  exposed  to  control  dtrus  canker. 
Since  it  was  anticipated  that  this 
program  would  be  needed  for  more  than 
15  days,  USDA  has  requested  a  specific 
exemption  to  continue  it  The  need  for 
this  program  is  expected  to  last  until 
December  5, 1901.  Qim  Tompldns] 

Autboilly:  7  U.S.C  138. 
Dated:  February  5, 1801. 

Douglu  D.  Campt, 

Dinctor,  Office  afPagUcide  Programs. 
[FR  Do&  91-4121  Filed  2-20-01;  8:45  am] 
aaiNM  COOK ( 


[OPTS-«9903;  FRL  SS75-2] 

Toxle  and  Haiardoua  SubttancM; 
Cartain  CtMmicala  Pramanutoctur* 


AOmcv:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Rogbtar  of  May  13, 1883  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984.  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt  This  notice  announces 
receipt  of  10  such  PMN(s)  and  provides 
a  summary  of  each. 
DATlt:  Close  of  review  periods: 

Y  91-78.    February  4, 1991. 

Y  91-77.    February  5, 1981. 

Y  91-W.    February  12. 1981. 
Y9U81.    February  13, 1981. 

Y  91-32,    February  21, 1981. 

Y  91-83.  91-84.  91-85.  91-86. 
February  24. 1901. 


Y  91-87.    February  26. 1881. 

KM  nMTMBa  iMBinimaTinii  contact; 
Michael  M.  Stahl.  Director. 
Environmental  Assistance  Division  (TS- 
788),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-645, 401 M  St,  SW.,  Washington.  DC 
20460,  (202)  554-1404.  TDD  (202)  554- 
0551. 

auPKiMiNTAiiv  mromiATWN:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential ' 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
docimient  is  available  in  the  TSCA 
Public  Docket  Office.  NE-G004  at  the 
above  address  between  8  a jn.  and  noon 
and  1  pan.  and  4  p  jn..  Monday  through 
Friday,  excluding  legal  holidays. 

Yti-7e 

Manufacturer.  Brewer  Science  Inc. 

Chemical.  (G)  Aromatic  polymer  acid. 

Use /Production.  (S)  Polyimide  coating 
for  use  in  electronic  devices.  Prod  . 
range:  Confidential. 

vei-TT 

Manufacturer.  Brewer  Science  Inc. 

Chemical.  (G)  Aromatic  polymer  add. 

Use/Production.  (S)  Polyimide  coating 
for  use  in  electronic  devices.  Prod, 
range:  ConfidentiaL 

vti-«o 

Importer.  Toyobo  New  York,  Inc. 

Chemical.  (S)  l,l'-Methylene  bis  (4- 
isocyanatobenzene),  polymer  with  1,3- 
benzenedicarboxylic  add.  1,4- 
bis(hydroxymethyl)  cydohexane.  2.2- 
dimethyl-1, 3-propanediol  1.2- 
ethanediol.  3-hydroxy-2. 2-dimethylpropl 
3-hydroxy-2. 2-dimethylpropanoate,  1.3- 
isobenzofluranedione,  2-oxepanonej 
homopolymer  and  5-8ulfo-l.  3- 
benzenedicarboxylic  add  monosodium 
salt 

Use/Import  (S)  Binder  for  magnetic 
tapes.  Import  range:  Confidential 

Toxicity  Data.  Mutagenidty: 
negative. 

vei-ei 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Aliphatic  polyether 

urethane. 
Use/Production.  (S)  Used  in  coating. 

Prod,  range:  ConfidentiaL 

vti-«a 

Manufacturer.  Akzo  Coatings  Inc. 

Chemical.  (G)  Polyester  resin  solution. 

Use/Production.  (G)  Resin  for 
coatings.  Prod,  range:  Confidential. 
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vei-as 

Maaafdctitrer.  Lilly  Indoatrial 
Coatings.  Inc. 

Chemical.  (G)  Polymer  of  aliirfiatic 
adds,  aromatic  adds,  amd  alifdiatic 
diols,  and  lactones. 

Use/Production.  (S)  Thermoset  resin 
for  manufacturing  pahit  Prod,  range: 
125,000-175,000  ^yr. 

vei-ea 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Pdyester  polyurethane. 

Use/Production.  (S)  Polymer  coating 
for  leather,  wood,  metal  Prod,  range: 
300.QQO-«)aO0Okg/yr. 

vti-aa 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Polyeeter  polyurethane. 

Use/Production.  (S)  Politer  coating 
for  leather,  wood,  metal.  Prod,  range: 
300,000-800.000  kg/yr. 

vsi-ee 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Aromatic  polyester 

polyether  urethane. 
Use/Production.  (G)  Industrial 

coating.  I^od.  range:  ConfidratiaL 

vei-er 

Manufacturer.  Cook  Composites  and 
Polymers,  Ca 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (S)  Acrylic 
copolymer  for  anticoatings.  Prod,  range: 
60.000-240,000. 

Dated  February  15. 1991. 
Steven  Newbnig-RiBa, 
Acting  Dinctor,  Information  Management 
Divisioa.  ^tce  of  Toxic  Subttaaces. 

[FR  Doc.  91-4122  Filed  2-20-01;  8:45  am] 
BiUMQC00e( 


EXPORT-IMPORT  BANK  OF  THE  U.S. 
[Publte  Notice  13] 

Agancy  Fonna  Submitted  for  OMB 
Ravlaw 

January  24, 1901. 

AQSICV:  Export-Import  Bank  of  the  U.S. 
ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Act  of  1980, 
Eximbank  has  submitted  a  proposed 
collection  of  information  In  the  form  of  a 
survey  to  the  Office  tA  Management  and 
Budget  for  review. 

Purpose:  The  proposed  Aimual 
Competitiveness  Report  Survey  of 
Exporters  and  Bankers  as  authorized  l^ 
12  U&C  e35(b).  Export-Import  Bank  of 
the  U.S.  Act  of  1945,  as  amended,  is  to 
be  completed  by  U.S.  banks  and 
exporters  familiar  with  Eximbank's 
programs  as  a  means  of  evahiating  the 


private  sector's  view  on  the  extent  to 
which  Eximbank  has  provided  export 
credit  {wograms  competitive  with  the 
export  credit  programs  offered  by  die 
major  foreign  GBICQ  governments. 

The  collection  of  the  information  will 
enable  Eximbank  to  assess  and  report  to 
the  U.S.  Ccmgress  the  private  sector's 
view  of  its  ivograms'  competitiveness, 
as  required  by  law. 

Summary:  The  following  summarizes 
the  information  collection  proposal 
submitted  to  OMB: 

(1)  Type  (rfreaueaL  Renewal 

(2)  Number  of  forma  submitted:  One. 

(3)  Form  number  ESB  No.  85-3 
(Revised  12/87). 

(4)  Title  of  information  collectiat: 
Annual  Competitiveness  Report  Survey 
to  Exporters  and  Bankers. 

(5)  Frequency  of  use:  Annual 

(6)  Respondents:  Commercial  bankers 
and  exporters  in  the  United  States. 

(7)  Estimated  total  number  of 
responses:  80. 

(8)  Estimated  total  number  of  hoars 
needed  to  fill  out  the  form:  X. 

Additional  Information  ot  Comments: 
Copies  of  the  proposed  survey  may  be 
obtained  from  Helene  Wall  Agency 
Clearance  Officer  (202)  568-8111. 
Comments  and  questions  should  be 
directed  to  the  case  officer,  Marshall 
Mills,  Office  of  Management  and 
Budget  Information  and  Regulatory 
Affairs,  room  3235,  Washington,  DC 
20503,  tel:  202-395-7340.  All  comments 
should  be  submitted  within  two  weeks 
of  the  date  of  this  notice;  if  you  intend  to 
submit  comments  but  are  unable  to  meet 
this  deadline,  please  advise  by 
telephone  that  comments  will  be 
submitted  late. 

Dated:  February  5. 1991. 
HalaoeWall, 

Agency  Clearance  Officer. 
[FR  Doc.  91-4057  Filed  2-20-01;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Na  1837] 

Patitlona  for  Raconaldaratlon  and 
Motion  for  Stay  of  Aedena  m  Rula 
MakInQ  ProcaacRnga 

February  14, 1901. 

Petitions  for  reconsideration  and  a 
motion  for  stay  have  been  filed  in  die 
Commission  rule  making  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  fuH  text  df  titose  documents  are 
available  for  viewing  and  copying  in 
room  238, 1919  M  Street  NW.. 
Washington.  DC  or  may  be  purchased 


from  the  CommissioD's  copy  contractor 
Downtown  Copy  Center  (202)  452-1422. 
On>oeitions  to  Uiese  petitions  and  the 
motion  for  stay  must  be  filed  on  or 
before  Mardi  11. 1981.  See  S  1.4(bHl)  of 
the  CoatBiisuon's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  (or 
filing  oppositions  has  expired. 

Subject  Amendment  of  i  73  J02(b). 
Table  of  Allotmnits,  FM  Broadcast 
Stations.  (Menomonie,  Wisconsin)  (RM- 
7214).  Number  of  petitions  filed:  1. 

Subject-  Amendment  of  the  Amateur 
Service  Rules  to  Revise  Transmitter 
Power  Standards  and  Authorized 
Emissions.  (RM  Nos.  7401, 7402  and 
7403).  Number  of  petitions  filed:  2. 

Subject-  Amendnient  of  part  74  of  the 
Commission's  Rules  Concerning  FM 
Translator  Stations.  (MM  Docket  Na 
88-14a  RM  Nos.  5416  and  5472).  Number 
of  petitions  filed:  7. 

Subject  Amendment  of  (  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Keokuk  and  Washington. 
Iowa)  (MM  Dodcet  No.  89-451,  RM- 
6628).  Number  of  petitions  filed:  1. 

Subject  Amendment  of  S  73.2Q2(b). 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Hardinsburg.  Kentucky)  (MM 
Docket  No.  88-518,  RM-«827).  Number 
of  petitions  filed  1. 

Subject  Amendment  of  {  73.3525  of 
the  Commission's  Rules  Regarding 
Settl«nent  Agreements  Among 
Applicants  for  Construction  Permits. 
(MM  Docket  Na  80-263).  Number  of 
petitions  filed:  5. 

Subject  Amendment  of  die  Amateur 
Radio  Service  Rules  to  Make  the 
Amateur  Radio  Service  Rules  to  Make 
the  Amateur  Service  More  Accessible  to 
Persons  with  Handicaps.  (PR  Docket  Na 
90-356).  Number  of  petitions  filed  3. 
Federal  Communicatioiu  CommissioB. 
Donna  R.  Searcy, 
Secretary. 

[FR  Doa  91-4060  FUed  2-20-91: 8:45  ai^ 
aaiMO  cooc  t7i>-oi-M 


[DA  91-174] 

Patitiona  for  Raconaidaration  of 
Action  In  Rulemaking  Proceeding 

February  13, 1991. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1 1.429(e).  The  full  text  of  these 
docum«its  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street 
NW.,  Washingtoa  DC  or  may  be 
purdiased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center 
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(202^(52-1422).  Oppositions  to  these 
petitions  must  be  filed  within  15  days  of 
the  date  of  public  notice  of  the  petitions 
in  the  Fadanl  Register.  See  1 1.4(b)(1)  of 
the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject  Proposals  to  Reform  the 
Commission's  Comparative  Hearing 
Process  to  Expedite  the  Resolution  of 
Cases  (Gen.  Docket  90-284). 

Filed  by: 
David  Honig.  Dennis  Courtland  Hayes, 
Brian  Carter,  and  Eduardo  Pena, 
Attorneys  for  the  National 
Association  for  the  Advancement  of 
Colored  People,  the  League  of  United 
Latin  American  Citizens,  and  the 
National  Black  Media  Coalition  on  01- 
22-«l. 
Timothy  K.  Brady,  Robert  S.  Stone, 
Lauren  A.  Colby,  Wade  H.  Hargrove, 
Stephen  T.  Yelvertoa  Joseph  A. 
Belisle,  Frederick  A.  Pobier,  Stanley 
Emert,  Jr.,  and  Ashton  R.  Hardy, 
Attorneys  on  behalf  of  themselves 
and/or  Uieir  law  firms  on  01-22-01. 
Andrew  J.  Schwartzman.  Gigi  Sohn,  and 
Angela  J.  Campbell  Attorneys  for 
Black  Qtizens  for  a  Fair  Media, 
Chinese  for  Affirmative  Action. 
National  Council  of  La  Raza,  Mexican 
American  Legal  Defense  and 
Educational  Fund,  National 
Association  for  Better  Broadcasting. 
Philadelphia  Lesbian  and  Gay  Task 
Force,  Telecommunications  Research  - 
and  Action  Center,  Media  Access 
Project  DC  Chapter  of  the  National 
Association  of  Puerto  Rican  Women, 
and  the  Hispanic  Bar  Association  of 
the  District  of  Columbia  on  01-18-01. 
Sally  Katzen,  Lewis  J.  Paper,  and 
Margaret  L  Tobey,  Attorneys  for  the 
Federal  Communications  Bar 
Association  on  02-04-01. 

Federal  Communicationt  Commission. 
Donna  R.  Saaicy, 
Secretary. 

[FR  Doc.  91-4061  Filed  2-20-01:  &-45  am] 
I  COOK  sria-ei-M 


FEDERAL  HARmME  COMMISSION 
AgrMfn«frt(*)  FHmI 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 


the  Secretary,  Federal  Maritime 
Commission.  Washington.  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  RsgMar  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  i  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  207-009955-004. 

Title:  Star  Shipping  A/S  Joint  Service, 
Chartering  and  Management  Agreement. 

Parties:  A/S  Billabong,  Westfal- 
Larsen  &  Co.  A/S,  Star  Shipping  A/S. 

Synopsis:  The  proposed  amendment 
would  delete  the  semi-annual  reporting 
requirement  provisions  from  the 
A^ement 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  Februaiy  14, 1901. 
Joseph  C  Polking, 
Secretary. 

[FR  Doc  91-4021  Filed  2-20-81: 8:45  am) 
sauNQ  coos  S7as-si-ii 


[Docket  No  91-06] 

Eddins  B.  Taylor,  Marcalla  Shipping 
Co.  Ltd;  at  al;  Ordar  of  Invaatlgatlon 

Eddins  B.  Taylor  is  President/Director 
and  the  major  stockholder  of  Marcella 
Shipping  Company  Ltd.  ("Marcella") 
and  Taylor  Corporation  Ltd.  He  also  is 
Vice-President/Director  and  registered 
agent  for  Bahamas  International 
Shipping  Co.  Ltd.  Mr.  Taylor  also  does 
business  under  the  trade  name  of 
Bahamas  International  Shipping. 
Marcella  is  a  Bahamian  Corporation. 
Bahamas  International  Shipping  is 
Marcella's  agent  Bahamas  International 
Shipping  issued  Marcella's  bills  of 
lading  for  shipments  between  Miami, 
Florida  and  the  Bahamas  and  the  Turks 
&  Caicos.  Bahamas  International 
Shipping  Co.  Ltd.  is  a  Florida 
corporation  which  advertises  an  ocean 
transportation  service  between  Miami, 
Florida  and  the  Bahamas  and  the  Turks 
&  Caicos.  Taylor  Corporation  Ltd  and 
Pirate  Wells  Investment  Ltd.  are  also 
Bahamian  corporations.  Respectively, 
they  own  and  operate  the  M/V  LADY 
ROSALIND  and  the  M/V  MIRANDA, 
vessels  which  Marcella  utilizes  to 
transport  cargo. 

In  Docket  No.  85-13,  Marcella 
Shipping  Company  Ltd.,  the  Commission 
found  that  Marcella  violated  section 
18(b)(3)  of  the  Shipping  Act  1916  ("1916 
Act"),  46  U.S.C.  app.  i  817(b)(3),  by 
misrating  189  shipments,  and  violated 
section  18(b)(1)  of  the  1916  Act  46 
U.S.C  app.  817(b)(1)  by  transporting  181 


shipments  without  a  tariff  on  file  with 
the  Commission.*  Marcella  was  ordered 
to  pay  a  civil  penalty  of  $150,000  *  and 
to  cease  and  desist  from  violating 
sections  8(a)(1)  and  10(b)(1)  of  the 
Shipping  Act  of  1984.  ("1984  Act")  40 
U.S.a  app.  1707(a)(1)  and  1700(b)(1).* 
Marcella's  tariff  was  cancelled  as 
inactive  effective  12/2/87. 

Nevertheless,  it  appears  that 
respondents,  individually  or  in 
conjunction  with  each  other,  operated  a 
common  carrier  ocean  transportation 
service  between  Miami  and  the 
B<diamas  and  the  Turks  &  Caicos. 
without  having  a  tariff  on  file  with  the 
Commission.  It  appears  that  between 
March  1, 1989  and  January  30. 1990    ■ 
respondents,  individually  or  in 
conjunction  with  each  otiier,  engaged  in 
at  least  409  violations  of  section  8(a)(1) 
of  the  1984  Act  by  providing  untatiffed 
common  carrier  transportation.  It  is 
believed  that  the  unlawful  operations 
continue  to  the  present  date. 

Now  therefore,  it  is  ordered,  That 
pursuant  to  sections  10, 11  and  13  of  the 
1984  Act  46  U.S.C  app.  1709, 1710  and 
1712,  an  investigation  is  hereby 
instituted  to  determine: 

(1)  Whether  any  of  the  respondents, 
individually  or  in  conjunction  with  each 
other,  violated  section  8(a)(1)  of  the  1984 
Act  by  providing  ocean  transportation 
for  goods  in  the  foreign  commerce  of  the 
United  States  without  having  a  tariff  on 
file  with  the  Commission:  (2)  whether  by 
violations  of  section  8(a)(1)  of  the  1984 
Act  Marcella.  Individually  or  in 
conjunction  with  the  other  respondents 
named  herein,  violated  the  cease  and 
desist  order  issued  in  Docket  No.  85-13, 
and  if  so,  whether  civil  penalties  should 
be  assessed  and  in  what  amounts;  (3) 
whether,  in  the  event  violations  of 
section  8(a)(1)  of  the  1984  Act  are  found, 
dvil  penalties  should  be  assessed  and,  if 
so,  the  amount  of  such  penalties;  and  (4) 
whether,  in  the  event  violations  are 
found,  an  appropriate  cease  and  desist 
order  should  be  issued. 

It  is  further  ordered.  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  Judge  of 
the  Commission's  Office  of 


>  Eddins  R  Taylor  wat  alao  the  owner  and 
prindpai  officer  of  Marcella  during  that  proceeding. 
However,  he  was  not  a  nantad  tespoadent 

*  Marcella  has  not  paid  any  of  the  dvil  penalties. 
The  Commission's  Office  of  General  Counsel 
currently  is  pursuing  efforts  to  collect  the 
outstanding  dvil  praalties. 

■  These  pravisiaas  are  virtually  identical  and  are 
successors  to  section  18(b)(1)  and  (3)  of  the  ISlS 
Act  The  r«mn,if«j^Mi  found  that  it  had  authority  to 
order  respondents  to  cease  and  desist  from  future 
violations  of  the  19S4  Act  based  upon  the  findings  of 
violations  of  the  101S  Act 
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Administrative  Law  Judges  at  a  date 
and  place  to  b«  hereafter  determined  by 
die  Administrative  Law  Judge  in 
compliance  widi  Rule  61  of  the 
Commission's  Rtdes  of  Practice  and 
Procedure.  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Administrative  Law  Judge 
only  upon  a  proper  showing  that  there 
are  genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of 
sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matters  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record; 

It  is  further  ordered.  That  Eddins  B. 
Taylor,  Marcella  Shipping  Company, 
Ltd.,  Bahamas  International  Shipping, 
Bahamas  International  Shipping  Co. 
Ltd.,  Pirate  Wells  Investment  Ltd.  and 
Taylor  Corporation  Ltd.  are  designated 
Respondents  in  this  preceeding; 

It  is  further  ordered.  That  the 
Commission's  Bureau  of  Hearing 
Counsel  is  designated  a  party  to  this 
proceeding; 

//  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record: 

It  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  46  CFR  502.72: 

//  is  further  ordered.  That  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573.  in  accordance  with  Rule  118  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.118,  and  shall  be 
served  on  parties  of  record; 

It  is  further  ordered.  That  in 
accordance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be 
issued  by  February  13, 1992  and  the  final 
decision  of  the  Commission  shall  be 
issued  by  June  12, 1992. 
lOMph  C  PoOdng. 
Secretary. 

[FR  Doa  ei-40Se  Filed  2-20-ei:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

The  CtMio  Tniat  and  Banidng 
woiTipany,  Laiaiaiij  noDoaof 
Application  to  EiiQaoada  novo  In 
ranniaaiDM  wonpaiwuiiy  Airuviiias 

The  company  listed  in  this  notice  has 
filed  an  application  under  |  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.a 
1843(c)(8))  and  I  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directiy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  |  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  constimmation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  12, 1991. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutiedge,  Vice  President)  33 
Liberty  Street  New  Yoric.  New  Yoric 
10045: 

1.  The  Chuo  Trust  and  Banking 
Company,  Limited,  Tokyo,  Japan;  to 
engage  de  novo  through  its  subsidiary, 
Qiuo  Trust  &  Seligman  Co.,  Ltd.,  in 
investment  advisory  activities  pursuant 
to  {  225.25(b)(4)  of  die  Board's 
Regulation  Y.  lids  is  a  joint  venture 
widi  J.  &  W.  Seligman  Co,  Incorporated. 


Board  of  Govemora  of  die  Federal  Reserve 
^tem.  Februaiy  14, 1981. 
jMBiifBr  J.  loaosoii. 

Associate  Secretary  of  the  Board 
[FR  Doc  ei-4035  Filed  ^20^:  8:45  am] 
icooessisevs 


NQLCbw^otaL; 


of; 
of 


The  companies  listed  in  this  notice 
have  appUed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  i 
225.14  of  die  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  hol(Ung 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.a  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  die  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March 
12.1991. 

A.  Federal  Reserve  Bank  of  Adanta 
(Robert  E  Heck.  Vice  President)  104 
Marietta  Sti«et  N.W.,  Atianta,  Georgia 
30303: 

1.  NGLC,  Ina,  Miami  Florida;  to 
become  a  bank  holding  company  by 
acquiring  92  percent  of  the  voting  shares 
of  Peoples  National  Bank  of  Commerce, 
Miami,  Miami,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Firstbank  of  Illinois  Co., 
Springfield.  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  TOM 
Bancorp,  Inc.,  Marion.  Illinois,  and 
thereby  indirectly  acquire  Peoples  Bank 
of  Marion,  Marion.  Illinois,  and  Rend 
Lake  Bank.  Christopher,  Illinois. 

C  Federal  Reserve  Bank  of 
Minneapolis  (James  M  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 


LFintBanaharmafVaikyatr. 
Inc.,  Valley  Qty,  North  Dakota:  to  merga 
with  Litchville  State  Bank  HMtof 
Company.  Utchvtfk,  North  Dakota,  and 
thereby  iuyracUy  •cqaira  UtchviUe 
SUte  Bank,  Litchville,  North  Dakota. 
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Board  of  Govenum  of  the  Federal  Reserve 
System.  Febniaiy  14,  IQBl. 

|«mtfH|.|ateHa, 

AModattSecrttuif  of  the  Board. 
[PR  Do&  91-4036  FUed2-X»«l:  1:45  am] 


AcquWtlon  Of  CompMy  Enoig«d  tai 
rvim^mw  leonDmong  Acnvniw 

The  otgwiattoa  Ustsd  in  Hda  notice 
has  applied  ander  1 225 JS(a)(4  or  (f)  of 
the  Board*!  RagdatioB  Y  (12  CFR 
22S.23(a}(2)  or  (Q)  for  ttM  BoanTi 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  1 225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  votiDg  aeouitiee  or  aesets  of  a 
company  winged  in  a  nonbaaking 
activity  that  is  hated  in  I  225.26  of 
Regulatioa  Y  aa  doaaly  related  to 
banking  and  permissible  for  bank 
holding  companies  Ualasa  otherwise 
noted,  such  activitiea  will  be  conducted 
throughout  the  United  States. 

The  applkatioB  is  available  for 
JmHiediata  faispactiaB  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  wiU  also  be  available  ibr 
inspection  at  the  officaa  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wiitii^  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competitian.  or  gains  in  efficient,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  xodait  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Aiqr  request  for  a 
hearing  on  this  question  most  be 
accompanied  by  a  statement  of  the 
reasons  a  written  ptesentation  would 
not  suffice  in  Ben  of  a  hearing, 
identifying  spadficaOy  any  qoestions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  Jadlcatiiig  bow  the  party 
commenting  would  be  amieved  by 
approval  of  the  prtmosaL 

Cnmaiaiits  regardttng  the  application 
must  be  received  at  Am  Reserve  Bank 
indicated  or  the  ofBoee  of  die  Board  of 
Governors  not  latar  flian  Maidi  12, 1901. 

Qohn  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street,  devdand.  Ohto  44101: 


1.  Pikevillt  National  Qaporatioa, 
Pikeville,  Kentucky;  to  acquire  First 
Federal  Savings  Bank,  Campbellavflle, 
Kentucky,  aad  tbereby  engage  in 
operating  a  savings  aaaodatka  pmsuant 
to  i  225.25(b)(0)  of  the  Board's 
Regulation  Y. 

Board  of  Govamoi*  of  the  Federal  Reserve 
Systam,  Febrtiaiy  14,  IflBl. 
lannifsr  ).  Johnsoo. 
Associate  Secntaiy  of  the  Board. 
[PR  Doc  91-4037  Filed  2-20-Bl:  8:45  anj 


Fishers  Lane,  RodcviUe.  MD  20857.  Kn- 
295-80BB. 


DEMfiniENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnip  AifcainlHraUon 

[DoelMtNa  880-0311] 

Proparation  of  kMooHgotiofMil  Now 
Drug  Produda;  Currant  Good 


AOINCV:  Food  and  Drug  Administration. 
HH8. 

action:  Notice. 


ir:T1ie  Food  and  Drug 
Adndnistratiuu  (FDA)  is  announcing  the 
availability  of  a  final  guideline  entitled 
"Guideline  on  the  Preparation  of 
Investigational  New  Drug  Products 
(Human  and  Animal)."  The  guideline 
oudines  certain  practices  and 
procedures  vidiidi  the  agency  believes 
may  be  useftd  for  the  preparation  of 
investigattonal  new  drug  products  for 
human  and  animal  use.  The  gddelhie  is 
intended  to  inform  interested  persons  of 
practices  and  procedures  of  general 
appUcabiUty  in  order  to  facilitate 
compliance  with  die  current  good 
manufacturing  jwactice  (C(3»^ 
regulations  for  finished  pharmaceuticals 
(21  CFR  parts  210  and  211)  and  to  help 
assure  the  quality  human  and  animal 
drug  products. 

Aoomaais:  Written  requests  for  single 
copies  of  the  final  guideline  to  CDQl 
Executive  Secretariat  Staff  (IffD-8). 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Affaninistratioa,  5800  Fleers  Lane, 
Rockville,  MD  20857.  (Soad  two 
adhesive  labels  to  assist  the  ftvndi  in 
processing  your  requests.)  Written 
comments  to  the  Dockets  Management 
Branch  (HFA-306).  Food  and  Drug 
Administratioa  Rm.  4-62, 5600  Fishen 
Lane,  RockviUe.  MD  20867. 


— jmoN  oontact: 
Paul  J.  Motise,  Center  for  Drug 
Evaluatioa  and  Research  (WD-323), 
Food  aad  Drug  Administration,  5600 


btiie 

Federal  Raglstar  of  February  28. 1988  (53 
FR  5835),  FDA  issued  a  notice 
axmmmdng  the  availability  of  a  draft 
guideline  entitled  "Guideline  on  the 
Preparadon  of  Investigational  New  Drug 
Products"  (February  1988).  The  draft 
guideline  was  intended  to  inform 
interested  persons  of  certain  practices 
and  procedures  for  the  preparation  of 
investigational  new  drug  products  for 
human  and  animal  use  to  fadlitete 
compliance  with  the  CGMP  regulations 
for  finished  pharmaceuticals.  The  draft 
guideline  was  made  available  for  public 
comment  to  provide  the  agency  with 
views  to  be  considered  in  ite 
development  of  a  final  guideline. 
Interested  persons  were  given  until  May 
26, 1988,  to  comment  on  the  draft 
guideline. 

The  agency  received  a  total  of  13 
comments  in  response  to  die  notice.  The 
commente  came  bom  10  haman  drug 
manufacturers,  a  veterinary  drug 
manufacturer,  and  2  industry  trade 
assodatioiis.  The  draft  guideline  has 
been  revised  as  a  result  of  these 
comments.  A  copy  of  the  comments  is 
on  file  with  the  Dockets  Manageaient 
Branch  (address  above)  under  Docket 
No.  86D-0311. 

The  notice  of  availability  of  the  draft 
guideline  p3  FR  5835)  stated  that  tide 
guideline  would  be  issued  under 
i  10.90(b)  (21  CFR  10.90(b)).  wUch 
provides  Cor  the  use  of  guidelines  to 
estebUsh  procedures  or  standards  of  . 
general  appUcability  that  are  not  legal 
requirements  but  fltat  are  accqitable  to 
the  agency.  The  agency  is  now  in  the 
process  of  conaidering  whedier  to  revise 
1 10JO(b).  Although  that  dedsiotunaking 
process  is  not  yet  complete,  the  agency 
has  decided  to  publidi  diis  guideline. 
However,  this  notice  and  the  final 
guideline  are  not  being  issued  under  the 
authority  of  1 10.90(b),  and  die  final 
guiddine,  aMiou^  called  a  guideline, 
does  not  operate  to  bind  FDA  or  any 
other  person  in  any  way. 

Hie  agency  advises  that  this  final 
guideline  represents  its  current  position 
on  the  requiremente  of  the  CC3MP 
regulations.  The  guideline  may  be  usefiii 
to  mcuiufacturers  of  investigattonal  new 
drug  products  pro^ioed  Ibr  clinical  trials 
in  humans  and  animals.  A  person  may 
also  choose  to  use  alternate  procedures 
even  though  they  ars  not  provided  for  in 
the  guideline.  If  a  person  chooses  to    . 
depart  from  the  practices  and 
procedures  set  forth  in  the  final 
guideline,  that  person  may  wish  to 
discuss  the  matter  further  wiA  the 
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agency  to  prevent  an  expenditure  of 
money  and  effort  on  activities  that  may 
later  be  determined  to  be  unaccepteble 
by  FDA.  This  guideline  does  not  bind 
the  agency,  and  it  does  not  create  or 
confer  cuiy  rights,  privileges,  or  benefite 
for  or  on  any  person. 

Interested  persons  may  submit  written 
commente  on  the  final  guideline  to  the 
Dockete  Management  Branch  (address 
above).  Additional  commente  will  be 
considered  in  determining  the  foture 
need  for  amending  the  final  guideline. 
Two  copies  of  commente  should  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Commente  should  be 
identified  with  the  docket  number  found 
in  brackete  in  the  heading  of  this 
document  The  final  guideline  and 
received  commente  may  been  seen  in 
the  Dockete  Management  Branch, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  January  25, 1991. 
GaiyDykstra, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  91^40i»Filed  2-20-91: 8:45  am] 
BHJJNO  COM  41«»^1-ll 


IntamationaJ  Wortcahop;  Currant 
laauaa  on  Continuous  Call  Unaa 

AOCNCV:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  workshop  is  scheduled  for  March 
20  tiuvugh  22, 1991,  in  Betiiesda,  MD. 
The  workshop  is  sponsored  by  FDA's 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  the  National  Institute 
of  Allergy  and  Infectious  Diseases  at  the 
National  Institutes  of  Healtii  (NIH),  die 
National  Vaccine  Program  Office,  the 
International  Association  of  Biologicfd 
Standardization,  and  the  World  Health 
Organization. 

DAT8S:  The  workshop  will  be  held  on 
Wednesday  and  Thursday,  March  20 
and  21, 1991, 8  a.m.  to  5  p.m.,  and  on 
Friday,  March  22, 1991, 8:15  a.m.  to  3 
p jn.  Registration  should  be  received  by 
February  28, 1991. 

AOOmasta:  The  workshop  will  be  held 
in  Masur  Auditorium,  Bldg.  10,  NIH 
Campus,  8800  Rockville  Pike,  Bethesda, 
MD  20892.  For  details  on  registration 
and  logistical  information,  contact 
MicheUe  Dillon  or  Barbara  Gant,  Tasco 
Associates,  4733  Bethesda  Ave.,  suite 
72S,  Betiiesda,  MD  20614,  301-607- 
0003. 

ran  niimicR  information  contact  M. 
H.  Williams,  Center  for  Biologies 


Evaluation  and  Research  (HFB-230), 
Food  and  Drug  Administration.  8800 
Rockville  Pike,  Betiiesda,  MD  20892. 
301-496-4204. 

tUPniMDfTAIIY  iNromiATiOM:  The 
purpose  of  this  international  workshop 
te  to  present  and  discuss  the  most  recent 
information  of  interest  to  all  who  use 
mammalian  or  other  cell  lines  for  the 
manufacture  of  new  biological  products. 
The  woricshop  will  address  tesues 
involving  the  safety,  purity,  and  potency 
of  biological  producte  produced  in  cell 
lines.  CBER  hitends  to  use  this 
information  to  better  evaluate  such 
biologies. 

The  program  plenary  sessions  are 
intended  to  present  new  scientific 
information  on  contemporary  problems. 
Four  breakout  sessions  will  provide  an 
opporttinity  for  extensive  discussion. 
Thiere  will  be  seven  plenary  sessions 
devoted  to  a  variety  of  topics,  including 
cell  line  characterization,  genetic 
stability,  retroviruses,  validation  of 
methods  used  for  inactivating  and/or 
.removing  contaminating  agente,  the 
biology  of  selected  adventitious  agente, 
some  specific  expression  vectors,  and 
insect  cells.  Various  aspecte  of 
continuous  fermentation  and  ite  effect 
on  characterization  and  stability  of  the 
final  product  will  be  discussed  in  detail. 
The  broader  questions  of  genetic 
stability,  the  significance  of 
posttranslational  glycosylation.  and  the 
adequacy  of  in-process  and  final 
product  testing  will  also  be  discussed. 

Dated  February  14, 1991. 
GaiyDykstra, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doa  91-4007  Filed  2-20-91: 8:45  am] 
aaiJNa  coot  4is»-oi-m 


Health  Care  Finandns  Adminlatration 

[IIB-45-NC] 

Medicaid  Program;  Drug  Rebate 
Agreement 

AOCNCV:  Health  Care  Financing 
Administi-ation  (HCFA),  HHS. 
action:  Notice  with  comment  period. 

auMMARV:  Section  1927(a)  of  the  Social 
Security  Act  provides  that  in  order  for 
payment  to  be  made  for  Medicaid 
prescription  drugs,  a  manufacturer  must 
enter  into  a  rebate  agreement  with  HHS 
on  behalf  of  the  States.  Under  the 
agreement,  manufacturers  must  provide 
each  State  Medicaid  program  with 
quarterly  rebate  paymente,  calculated  in 
accordance  with  section  1927(c).  The 
requiremente  concerning  mandatory 
rebate  agreemente  apply  to  drugs 


dtepensed  on  or  after  January  1, 190L 
For  manufacturers  who  enter  into  rebate 
agreemente  before  March  1, 1991, 
Medicaid  paymente  will  be  retroactively 
calculated  as  if  the  agreement  had  been 
entered  into  on  January  1, 1991.  In  order 
to  provide  information  to  the  public 
regarding  the  required  rebate 
agreemente,  we  are  publishing  a  copy  of 
the  rebate  agreement,  developed  by 
HHS  in  response  to  section  1927.  lie 
agreement  was  prepared  in  consultetion 
with  representetives  of  drug 
manufacturers,  States  and  other 
interested  parties.  Any  commente 
provided  by  members  of  the  public  will 
be  considered  in  conjunction  with  the 
development  of  regulations,  which  we 
intend  to  publish  in  the  near  future,  and 
will  be  considered  in  any  revisions  to 
future  agreemente. 

DATIS:  Comments  will  be  considered  if 
we  receive  them  at  the  address  below 
by  5  pjn.  April  22, 1991. 

Aoomsset:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  MB-45-NC.  P.O.  Box  28676, 
Baltimore,  MD  21207.  If  you  prefer,  you 
may  deliver  your  commente  to  one  of  the 
following  addresses:  room  309-G, 
Hubert  H.  Humphrey  Bldg.,  200 
Independence  Ave.,  SW.,  Washington, 
DC,  or  room  132,  East  High  Rise 
Building,  6325  Security  Boulevard, 
Baltimore,  Maryland. 

Due  to  staffing  and  resource 
limitations  we  cannot  accept  facsimile 
(FAX)  copies  of  commente. 

In  commenting,  please  refer  to  file 
code  MB-45-NC  Commente  received 
timely  wiU  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication  of  this  document,  in 
room  309-G  of  the  Department's  offices 
at  200  Independence  Ave.,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (phone:  (202)  245-7890). 
FOR  FURTHER  INFORMATKMI  CONTACT. 

Larry  Reed  (301)  966-0830. 

SUPPIJEMDITARY  INFORMATION: 

Overvtew 

Section  4401  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  90), 
Public  Law  101-506,  enacted  November 
5, 199a  added  section  1927  to  the  Social 
Security  Act  (the  Act)  to  provide  tiiat  in 
order  for  payment  to  be  made  under 
section  1903  of  the  Act  for  covered 
outpatient  drugs,  a  manufactiirer  must 
enter  into  a  rebate  agreement  with  HHS 
on  behalf  of  tiie  States.  Under  tiiis 
agreement,  a  manufacturer  must  provide 


BEST  COPY  AVAILABLE 
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the  StatM  with  qoaitarly  rebates,  in 
ratnm  far  which  the  State  will  oovot  all 
of  the  mamrfacturer'e  covered  outpatient 
dmgt,  witti  tfie  exception  of  those  dmgs 
Mt  forth  in  eection  18Z7(d]  of  the  Act 
RetMtee  wifl  be  oalodated  in 
accordance  with  section  1927  (b)  and  (c). 
using  manufacturing  pricing  data  and 
state  otilization  inforioation  as  defined 
in  the  statute. 

Under  the  terms  of  the  agreement  a 
manufoctorer  must  supply  information 
concerning  average  manufacturer  price 
(AMP)  and,  as  appropriate,  best  price 
for  its  covered  outpatient  drugs  to  HHS 
on  a  quarterly  basis.  The  definitions  of 
AMP  and  best  price,  as  well  as  other 
terms  relevant  to  the  rebate  calculation, 
are  set  forth  in  the  agreement  States,  in 
turn,  are  responsible  for  providing  to  the 
manufacturer  quarterly  utilization  data 
regarding  die  quantity  of  drugs  for 
which  dwy  made  Medicaid  payment 
Based  on  such  information,  rebates  will 
be  calculated  for  each  calendar  quarter. 
States  will  also  provide  such  utiUzation 
data  to  HHS.  llie  agreement  also 
discusses  diapote  resolution 
mechanisms  and  other  provisions  of  the 
statute  concerning  teiminatiaD 
procedures,  md  the  Secretary's 
authority  to  inqMiae  dvil  monetary 
penalties. 

HM^ns  ngramnni 

The  following  agreement  has  been 
sent  to  manufacturers  for  signature  as 
required  by  section  1927  of  the  Act 


Rebsrte  AgfsnHBt  Between  He 
Secietaiy  (rf  Health  and  Homan  Services 
(bereiBtftav  refenad  lo  as  **dM 
Secialary^  and  na  MaBofactnrer 
Identified  in  SMika  XI  of  Ois 
Agreement  (haieiuafler  sefened  to  as 
'UeMaanfactaaerl 

The  Secretary,  on  bdialf  of  die 
Department  of  Healfli  and  Human 
Services  and  all  States  and  the  District 
of  Columbia  (except  to  the  extent  that 
they  have  in  force  an  Individual  State 
Agreement]  which  have  a  Medicaid 
State  Flan  approved  under  42  U.S.C. 
section  1396a.  and  the  Manufacturer,  on 
its  owm  behalf,  for  ptnposes  of  section 
4401  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
No.  101-508,  and  section  1927  of  die 
Social  Security  Act  (hereinafter  referred 
to  as  "tfie  Actn.  42  U.S.C.  13988.  herelqr 
agree  to  the  following: 

L  Definitions 

The  terms  defined  in  dds  section  wifl. 
for  the  purposes  of  tfais  agreement  have 
the  meanings  specified  fai  section  1927  of 
the  Act  as  interpreted  and  applied 
herein: 


(a)  "Average  Manafactuiw  PHoe 
(AMP)"  means,  with  respect  to  a 
Covered  Outpatient  Drug  of  die 
Manufacturer  for  a  calendar  quarter,  the 
average  unit  price  paid  to  die 
MamdEsctaar  for  the  drug  in  &e  States 
by  wfaolesalen  for  drugs  distributed  to 
the  retail  pharmacy  class  of  trade 
(excluding  direct  sales  to  hospitals, 
health  maintenance  organiiations  and  to 
the  wholes  alms  where  the  drug  is 
relabeled  under  that  distributor's 
national  drug  code  number).  Federal 
Supply  Schedule  prices  are  not  included 
in  the  calchiation  of  AMP.  AMP  Incfaides 
cash  discounts  allowed  and  all  other 
prices  reductions  (other  than  rebates 
under  section  1927  of  the  Act),  whidi 
reduce  the  actual  price  paid.  It  is 
calculated  as  a  weighted  average  of 
prices  for  all  the  Manufocturer's 
package  sizes  for  each  Covered 
Outpatient  Drug  sold  by  the 
Manufacturer  during  that  quarter. 
Specifically,  it  is  calculated  as  Net  Sales 
divided  by  numbers  of  units  sold, 
excluding  five  goods  (i.e.  drugs  or  any 
other  items  given  away,  but  not 
contingent  on  any  purdiase 
requirements).  For  Bundled  Sales,  the 
allocation  of  the  discount  is  made 
proportionately  to  the  dollar  value  of  the 
units  of  eadi  chug  sold  under  the 
bundled  arrangement  The  Averege 
Manufacturer  Price  for  a  quarter  must  be 
adfusted  by  the  Manufocturer  if 
cumulative  discounts  or  other 
arrangements  subseqnentiy  adjust  the 
prices  actually  realind. 

(b)  "Base  Consumer  Price  Index- 
Urban  (CPI-U)"iM  the  CPI-U  for 
September.  1990.  For  drugs  approved  by 
FDA  after  October  1. 199a  "Base  CPI-U" 
means  the  CPI-U  for  the  month  before 
the  month  in  which  the  drug  was  first 
marketed. 

(c)  "Sose  Date  AMP"  means  die  AMP 
for  the  7/1/90-9/30/90  quarter  for 
purposes  of  computing  the  AMP  as  of 
10/1/90.  For  drugs  approved  by  FDA 
after  October  1. 1990.  "Base  Date  AMP" 
means  the  AMP  for  the  first  day  of  the 
first  month  in  whidi  the  drug  was 
marketed.  In  order  to  meet  this 
definition,  the  drug  must  have  been 
marketed  on  that  first  day.  If  the  drug 
was  not  marketed  on  diat  first  day, 
"Base  Date"  means  die  AMP  fior  the  first 
day  of  the  month  in  which  the  product 
was  marketed  for  a  fdl  month. 

{€]  'Vest  Price" meaDB.  with  respect 
to  Single  Source  and  Innovator  Multiple 
Source  Drugs,  the  lowest  price  at  wfaidi 
the  manufacturer  sells  die  Covered 
Outpatient  Drug  to  any  purdiaser  in  the 
United  States  In  any  pricing  structure 
(including  capitated  payments),  in  the 
same  quarter  for  which  the  AMP  is 


computed.  Best  price  indudes  prices  to 
vdiolesalers,  retailers,  nonprofit  entities, 
or  governmental  entities  within  the 
States  (excluding  Depot  Prices  and 
Single  Award  Contract  Prices  of  any 
agency  of  the  Federal  Government). 
Federal  Supply  Schedule  prices  are 
included  in  die  calculation  of  die  best 
price. 

The  best  prices  shall  be  inclusive  of 
cash  discounts,  free  goods,  volume 
discounts,  and  rebates,  (other  than- 
rebates  under  section  1927  of  the  Act). 

It  shall  be  determined  on  a  unit  basis 
without  regard  to  special  packaging, 
labeling  or  identifiers  on  the  dosage 
form  or  product  or  package,  and  shall 
not  take  into  account  prices  that  are 
Nominal  in  amount  For  Bundled  Sales, 
the  allocation  of  the  discount  is  made 
proportiaaately  to  the  dollar  value  of  the 
units  of  each  drug  sold  under  the 
bundled  arrangement  The  best  price  for 
a  quarter  shall  be  adjusted  by  the 
Manufactiirer  if  cumulative  discounts, 
rebates  or  other  arrangements 
subsequentiy  adjust  the  prices  actually 
realized. 

(e)  "Bundled Sale"  tefen  to  die 
padcaging  of  drugs  of  different  types 
where  the  condition  of  rebate  or 
discount  is  that  more  than  one  drug  type 
is  purchased,  or  where  the  resulting 
discount  or  rebate  is  greater  than  that 
which  would  have  been  received  had 
the  drug  products  been  purchased 
separately. 

(f)  "Consumer  Price  Index-Urban 
(CPI-U)"  means  the  index  of  consumer 
prices  developed  and  updated  by  the 
U.S.  Department  of  Commerce.  As 
referenced  in  section  1927(c)  of  the  Act 
it  is  the  CPI  for  all  uiiian  consumers 
(U.S.  Average)  and,  except  for  the  base 
CPI-U,  it  shall  be  die  index  for  the 
month  before  the  beginning  of  the 
calender  quarter  for  which  the  rebate  is 
made. 

(g)  "Covered  Outpatient  Drug"  ¥ii]l 
have  the  meaning  as  set  forth  in  section 
1927  (k)(2).  (k)(3)  and  (k)(4)  of  die  Act 
and  tvith  respect  to  the  Manufacturer 
includes  all  sndi  drug  products  meeting 
this  definition.  For  purposes  of  coverage 
under  this  agreement  all  of  diose 
Covered  Outpatient  Drugs  are  identified 
by  tte  Manufacturer's  labeler  code . 
segment  of  the  NDC  number.  Certain 
Covered  Outpatient  Drugs,  such  as 
specified  by  section  1927(d)  (l)-(3)  of  the 
Act  may  be  restricted  or  exdudied  from 
Medicaid  payment  at  State  option  but 
shall  be  included  by  the  Manufocturer 
for  purposes  of  diis  agreement 

(h)  "Depot  Price" means  the  price(8) 
available  to  any  depot  of  the  federal 
government  for  purchase  of  drugs  frum 
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the  Manufacturer  throu^  the  dqwt 
system  of  procuremmt 

[i]  "Healtb  Care  Financing 
Administration  (HCFA)"  means  die 
agency  of  the  Department  of  Health  and 
Human  Services  having  the  delegated 
authority  to  operate  the  Medicaid 
Program. 

(j)  "Individual  State  Agreement" 
means  an  agreement  between  a  State 
and  a  Manufocturer  authorized  or 
approved  by  HCFA  as  meeting  the 
requirements  specified  in  section  1927 
(a)(1)  or  (aX4)  of  the  Act  Amendments 
or  other  changes  to  agreements  under 
ig27(a}(4)  shall  not  be  included  in  diis 
definition  unless  specifically  accepted 
by  HCFA. 

An  existing  agreement  that  met  these 
requiremens  as  of  the  date  of  enactment 
of  Public  Law  No.  101-508  (November  5. 
1990).  can  be  modified  to  give  a  greater 
rebate  percentage. 

(k)  "Innovator  Multiple  Source  Drag" 
will  have  the  meaning  set  forth  in 
section  1927(k)(7)(AKii]  of  die  Act  and 
shall  include  ah  Covered  Outpatient 
Drugs  approved  under  a  New  Drug 
Application  (NDA),  Product  License 
Approval  (PLA),  Establishment  License 
Approval  (ELA)  or  Antibiotic  Drug 
Approval  (ADA).  A  Covered  Outpatient 
Drug  marketed  by  a  cross-licensed 
producer  or  distributor  under  the 
approved  NDA  shall  be  included  as  an 
innovator  multiple  source  drug  when  the 
drug  product  meets  this  definitfon. 

(1)  "Manufocturer"  will  have  the 
meaning  set  forth  in  section  1927(kK5)  of 
the  Act  except  for  purposes  c^  diis 
agreement  it  shall  also  mean  the  entity 
holding  legal  tide  to  or  possession  of  dM 
NDC  number  for  the  Covered  Outpatient 
Drug. 

(m)  "Marketed"  means  diat  a  drug 
was  first  solid  by  a  manufacturer  in  the 
States  after  FDA  approval. 

(n)  "Medicaid  Utilization  Information" 
means  the  information  on  the  total 
number  of  units  of  each  dosage  form  and 
strength  of  the  Manufacturer's  Covered 
Outpaient  Drugs  reimbursed  during  a 
quarter  under  a  Medicaid  State  Plan. 
This  information  is  based  on  claims  paid 
by  the  State  Medicaid  Agency  during  a 
calendar  quarter  and  not  drugs  that 
were  dispensed  during  a  calendar 
quarter  (except  it  shall  not  include  drugs 
dispensed  prior  to  January  1. 1991).  The 
Medicair  Utilization  Information  to  be 
supplied  includes:  (1)  NDC  number,  (2) 
Product  name:  (3)  Units  paid  for  during 
the  quarter  by  NDC  number  (4)  Total 
number  of  prescriptions  paid  for  during 
the  quarter  by  NDC  number  and  (5) 
Total  amount  paid  during  the  quarter  by 
NDC  number.  A  State  may.  at  its  option, 
compute  the  total  rebate  anticipated, 
based  on  ite  own  records,  but  it  AaH 


remain  the  responsibility  of  the 
manafocturer  to  correctly  calculate  the 
relate  amount  based  on  ite  correct 
detwrninatifln  of  AMP  and.  mdiere 
applicable.  Best  Price. 

(o)  "National  Dng  Code  (NDQ"  is  die 
identifying  drug  number  maintained  by 
the  Food  and  Drug  Administration 
(FDA).  For  the  purpoaea  of  this 
agreement  the  complete  11  digit  NDC 
number  will  be  used  IndadLag  labder 
code  (which  is  assimed  by  the  FDA  and 
identifies  the  estebushmoit),  product 
code  (which  identifies  the  specific 
product  or  formulatfon),  and  padiage 
size  code.  For  the  purposes  d  making 
Rebate  Payments.  Manufacturers  must 
accept  the  NDC  number  without 
package  size  code  bom  States  that  do 
not  maintain  their  records  by  conqilete 
NDC  number. 

(p)  "Net  Sales"  means  quart^y  groes 
sales  revenue  less  cash  diiscounts 
allowed  and  all  other  price  reductions 
(other  than  rebates  under  section  1927  of 
the  Act)  whidi  redtice  the  actual  price 
paid;  and  as  further  defined  under  die 
definitiooofAMP. 

(q)  "New  Drug"  means  a  Covered 
Outpatient  Drug  approved  as  a  new  drug 
under  section  201(p)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act 

(r)  "New  Drug  Coverage"  begins  with 
the  date  of  FDA  approval  of  the  NDA. 
PLA,  ELA  or  ADA.  for  a  period  of  six 
months  from  that  date,  with  the 
exception  of  drugs  not  under  the  rebate 
agreement  or  classes  of  drugs  States 
elect  to  exdude. 

(s)  "Nominal  Price",  for  purposes  of 
excluding  prices  from  the  Best  Price 
calculation,  means  any  price  less  than 
10%  of  the  AMP  in  the  same  quarter  for 
which  the  AMP  is  computed. 

(t)  "Noaiimovatw  Multiple  Source 
Drug"  shall  have  the  meaning  as  set 
forth  to  secti<m  1927(k)(7)(AKiii)  of  die 
Act  It  also  indudes  Covered  Outpatient 
Drugs  approved  under  an  ANDA  or 
AADA. 

(u)  'Quarter"  means  calmdar  quarter 
unless  otherwise  specified. 

(v)  "Rebate  Payment"  maaaM,vn^ 
respect  to  the  Mwufactuier's  Covered 
Outpatient  Drugs,  the  quarterly  payment 
by  the  Manufocturer  to  the  Stete 
Medicaid  Agency,  calculated  in 
accordance  with  section  1927  of  the  Act 
and  the  provisions  of  this  agreranent 
The  terms  "Base  CPI-U"  and  "Base  Date 
AMP'  will  be  applicable  to  the 
calculati(His  under  19i27(c). 

(w)  'Secretary"  means  the  Secretary 
of  the  United  Stetes  Departmoit  of 
Health  and  Human  Services,  or  any 
successor  th^eto,  ot  any  ofBcer  ot 
emi^yee  of  the  Department  of  Health 
and  Human  Services  or  successfH* 
agency  to  whtun  the  authority  to 


implement  this  apeement  has  been 
delegated. 

(x)  "SiB^9-Award  Coatract" 
contract  between  the  Federal 
GoveBimait  and  a  Manufocturer 
resulting  in  a  single  aupptter  far  a 
Covered  Outpatient  Drag  within  a  class 
of  drugs.  The  Federal  Supply  Schedule  is 
not  induded  in  dds  definition  as  a 
singla-award  ctmtract 

(y)  "Single-Award  Contract  Price" 
means  a  price  esteblished  under  a 
Single-Award  Contract 

(z)  "Single  Source  Drug"  will  have  die 
mpHiifaig  set  fordi  in  section 
1927(kK7)(A)(iv)  of  die  Act  It  also 
indudes  a  Covered  Outpatient  Drug 
approved  under  a  PLA.  ELA  or  ABA. 

(aa)  "States"  means  the  50  states  and 
the  District  of  Ccrfnmbia. 

(bb)  "Storte  Medicaid  Agency"  means 
the  agency  designated  by  a  Stete  under 
section  1902(aH5)  of  the  Act  to 
administer  or  supervise  the 
administration  of  the  Medicaid  program. 

(cc)  TWf"  means  drug  unit  in  the 
lowest  identifiable  amount  (e.g.  teblet  or 
capsule  for  solid  dosage  forms,  luilliliter 
for  liquid  forms,  gram  for  ointmente  or 
creams).  The  Manufacturer  will  specify 
the  unit  assodated  with  each  Covered 
Outpatient  Drug,  as  part  of  the 
submission  of  data,  in  accordance  with 
the  Secretary's  instructions  provided 
pursuant  to  a^iendix  A. 

(dd)  "Unit  Rebate  Amount" means  the 
unit  amount  computed  by  the  Health 
Care  Financing  Administration  to  whidi 
the  Medicaid  utilization  information 
may  be  applied  by  Stetes  in  invoidng 
the  Manufacturer  for  the  rebate  payment 
due. 

(ee)  "Wholesaler"  means  any  entity 
(including  a  pharmacy  or  diain  of 
pharmades)  to  which  the  manufacturer 
sells  die  Covered  Outpattent  Drug,  but 
that  does  not  relabel  or  repackage  the 
Covered  Outpatient  Drug. 

n.  Manafacturer's  Responsibilities 

In  order  for  die  Secretary  to  authonz^, 
that  a  Stete  receive  payment  for  the 
Manufacturer's  drugs  under  title  XIX  of 
die  Act  42  U.S.C  section  1396  et  seq., 
the  Manufacturer  agrees  to  the 
following: 

(a)  To  calculate  and,  except  as 
provided  under  section  V(b)  of  this 
agreonent  to  make  a  Rebate  Payment 
to  each  Stete  Medicaid  Agency  for  the 
Manufacturer's  Covered  Outpatient 
Drugs  paid  for  by  the  Stete  Medicaid 
Agency  during  a  quarter. 

A  separate  listing  of  all  Covered 
Outpatient  Drugs  and  other  information, 
in  accordance  with  HCFA's 
specifications  pursuant  to  appendix  A. 
must  be  submitted  within  30  calendar 
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days  of  entering  into  this  agreement  and 
be  updated  quarterly.  The 
Manufacturer's  quarterly  report  is  to 
include  all  new  NDC  numbers  and 
continue  to  list  those  NDC  numbers  for 
drugs  no  longer  marketed. 

(b)  Except  as  provided  under  V(b).  to 
make  such  rebate  payments  for  each 
calendar  ouarter  within  30  days  after 
receiving  from  the  State  the  Medicaid 
Utilization  Infnmation  defined  in  this 
agreement  Althoo^  a  specific  amount 
of  information  hasbeen  defined  in  I(n) 
of  this  agreement,  the  Manufacturer  is 
responsible  for  timely  payment  of  the 
rebate  within  30  days  of  receiving,  at  a 
minimum,  information  on  the  number  of 
units  paid  by  NDC  number. 

(c)  To  comply  with  the  conditions  of 
42  U.S.C  section  1396e,  changes  thereto 
and  implementing  regulations  as  the 
Secretary  deems  necessary  and 
specifies  by  actual  prior  notice  to  the 
manufacturer. 

(d)  That  rebate  agreements  between 
the  Secretary  and  the  Manufacturer 
entered  into  before  March  1, 1991  are 
retroactive  to  January  1, 1991.  Rebate 
agreements  entered  into  on  or  after 
March  1. 1991  shall  be  effective  the  first 
day  of  the  calendar  quarter  that  begins 
more  than  60  days  after  the  date  the 
agreement  is  entered  into. 

(e)  To  report  to  the  Secretary,  in 
accordance  with  specifications  pursuant 
to  appendix  A,  that  information  on  the 
Averaae  Manufacturer  Price  and,  in  the 
case  of  Single  Source  and  Innovator 
Multiple  Source  Drugs,  the 
Manufacturer's  Best  Price  for  all 
Covered  Outpatient  Drugs.  The 
Manufacturer  agrees  to  provide  such 
information  within  30  days  of  the  last 
day  of  each  quarter  beginning  with  (1) 
the  January  1, 1991^farch  31, 1991 
quarter  or  (2)  the  quarter  in  which  any 
subsequent  effective  date  of  this 
agreement  lies.  Other  information  in 
appendix  A  shall  also  be  required 
within  30  days  of  the  last  day  of  the 
quarter.  Adjustments  to  AMP  or  Best 
Price  for  prior  quarters  shall  also  be 
reported  on  this  quarterly  basis. 

(f)  In  the  case  of  Sii^e  Source  and 
Innovator  Multiple  Source  drugs,  to 
report  to  the  Searetary,  in  a  manner 
prescribed  by  the  Secretary,  the 
information  in  appendix  A  on  the  Base 
Date  AMP.  The  Manufacturer  agrees  to 
provide  such  information  within  30  days 
of  the  date  of  signing  this  agreement 

(g)  To  directly  notify  the  SUtes  of  a 
New  Drug's  Coverage. 

(h)  To  continue  to  make  a  Rebate 
Payment  on  all  of  its  Covered 
Outpatient  Drugs  for  as  long  as  an 
agreement  with  the  Secretary  is  in  force 
and  State  Medicaid  Utilization 
Information  reports  that  payment  was 


made  for  that  drug,  regardless  of 
whether  the  Manufacturer  continues  to 
market  that  drug.  If  there  are  no  sales  by 
the  Manufacturer  during  a  quarter,  the 
AMP  and  Best  Price  last  reported 
continue  to  be  used  in  calculating 
rebates. 

(i)  To  keep  records  (written  or 
electronic)  of  the  data  and  any  other 
material  from  which  the  calcuiations  of 
AMP  and  Best  Price  were  derived.  In  the 
absence  of  specific  guidance  in  section 
1927  of  the  Act  Federal  regulations  and 
the  terms  of  this  agreement  the 
Manufacturer  may  make  reasonable 
assumptions  in  its  calculations  of  AMP 
and  Best  Price,  consistent  with  die 
intent  of  section  1927  of  the  Act  Federal 
regulations  and  the  terms  of  this 
agreement  A  record  (written  or 
electronic)  outlining  these  assumptions 
must  also  be  maintained. 

///.  Secretary's  Responaibilitiea 

(a)  The  Secretary  will  use  his  best 
efforts  to  ensiue  that  the  State  agency 
will  report  to  the  Manufacturer,  withLn 
60  days  of  the  last  day  of  each  quarter, 
and  in  a  manner  prescribed  by  the 
Secretary,  Medicaid  Utilization 
Information  paid  for  during  the  quarter. 

(b)  The  Secretary  may  survey  those 
Manufacturers  and  Wholesalers  that 
directly  distribute  their  covered 
outpatient  drugs  to  verify  manufacturer 
prices  and  may  impose  dvil  monetary 
penalties  as  provided  in  section 
1927(b)(3)(B)  of  the  Act  and  IV  of  this 
agreement 

(c)  The  Secretary  may  audit 
Manufacturer  calculations  of  AMP  and 
Best  Price. 

/v.  Penalty  Provieiona 

(a)  The  Secretary  may  impose  a  dvil 
monetary  penalty  under  in(b),  up  to 
$100,000  for  each  item,  on  a  wholesaler, 
manufacturer,  or  direct  seller  of  a 
Covered  Outpatient  Drug,  if  a 
wholesaler,  manufacturer  or  direct  seller 
of  a  Covered  Outpatient  Drug  refuses  a 
request  for  information  about  charges  or 
prices  by  the  Secretary  in  connection 
with  a  survey  or  knowingly  provides 
false  information.  Ihe  provisions  of 
section  1128A  of  the  Act  (other  than 
subsection  (a)  (with  respect  to  amounts 
of  penalties  or  additional  assessments) 
and  (b))  shall  apply  as  set  forth  in 
section  1927(b)(3)(B). 

(b)  The  Secretary  may  impose  a  dvil 
monetary  penalty,  in  an  amount  not  to 
exceed  $100,00a  for  each  item  of  false 
information  as  set  forth  in 
1927(b)(3)(Q(U). 

(c)  The  Secretary  may  impose  a  dvil 
monetary  penalty  for  f^ure  to  provide 
timely  information  on  AMP,  Best  Price 
or  Base  Date  AMP.  The  amount  of  the 


penalty  shall  be  increased  by  $10,000  for 
each  day  in  which  such  information  has 
not  been  provided,  as  set  forth  in 
1927(b)(3)(Q(i). 

V.  Dispute  Resolution— Medicaid 
Utilization  Infonnation 

(a)  In  the  event  that  in  any  quarter  a 
discrepancy  in  Medicaid  Utilization 
Information  is  discovered  by  the 
Manufacturer,  which  the  Manufacturer 
and  the  State  in  good  faith  are  unable  to 
resolve,  the  Manufacturer  will  provide 
written  notice  of  the  discrepancy,  by 
NDC  number,  to  the  State  Medicaid 
Agency  prior  to  the  due  date  in  n(b). 

(b)  If  the  Manufacturer  in  good  faith 
believes  the  State  Medicaid  Agency's 
Medicaid  Utilization  Information  is 
erroneous,  the  Manufacturer  shall  pay 
the  State  Medicaid  Agency  that  portion 
of  the  rebate  amount  daimed  whidi  is 
not  disputed  within  the  required  due 
date  in  11(b).  The  balance  due.  if  any, 
plus  a  reasonable  rate  of  interest  as  set 
forth  in  section  1903(d)(5)  of  the  Act 
will  be  paid  or  credited  by  the 
Manufacturer  or  the  State  by  the  due 
date  of  the  next  quarterly  payment  in 
11(b)  after  resolution  of  the  dispute. 

(c)  The  State  and  the  Manufacturer 
will  use  their  best  efforts  to  resolve  the 
discrepancy  within  60  days  of  receipt  of 
such  notificatioa  In  the  event  that  the 
State  and  the  Manufacturer  are  not  able 
to  resolve  a  discrepancy  within  60  days. 
HCFA  shaU  require  the  State  to  make 
available  to  the  Manufacturer  the  State 
hearing  mechanism  available  under  the 
Medicaid  Program  (42  Code  of  Federal 
Regulations  S  447.253(c)). 

(d)  Nothing  in  this  section  shall 
predude  the  right  of  the  Manufacturer  to 
audit  the  Medicaid  Utilization 
Information  reported  (or  required  to  be 
reported)  by  the  State.  The  Secretary 
shall  encourage  the  Manufacturer  and 
the  State  to  develop  mutually  beneficial 
audit  procedures. 

(e)  Adjustments  to  Rebate  Payments 
shall  be  made  if  information  indicates 
that  either  Medicaid  UtiUzation 
Information.  AMP  or  Best  Price  were 
greater  or  less  than  the  amount 
previously  specified. 

(f)  The  State  hearing  mechanism  is  not 
binding  on  the  Secretary  for  purposes  of 
his  authority  to  implement  the  dvil 
money  penalty  provisions  of  the  statute 
or  this  agreement 

VI.  Dispute  Resolution— Prescn'ption 
Drugs  Access  and  State  Systems  Issues    ° 

(a)  A  State's  failure  to  comply  with 
the  drug  access  requirements  of  section 
1927  of  the  Act  shall  be  cause  for  the 
Manufacturer  to  notify  HCFA  and  for 
HCFA  to  initiate  compliance  action 
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against  the  State  under  section  1904  of 
the  Act  A  request  for  compliance  action 
may  also  occur  when  the  Manufacturer 
shows  a  pattern  or  history  of  inaccuracy 
in  Medicaid  Utilization  b^ormation. 

(b)  Such  compliance  action  by  HCFA 
wfll  not  relieve  the  Manufacturer  bom 
its  obligation  of  making  die  Rebate 
Payment  as  provided  in  section  1927  of 
the  Act  and  this  agreement 

Vn.  Confidentiality  Proviaions 

(a)  Pursuant  to  section  1927(bK3)(D)  of 
the  Act  and  this  agreement  iiibrmation 
disdosed  by  the  Mannfactmer  in 
connection  with  tfiis  Agreement  is 
confidential  and,  not  withstanding  other 
laws,  win  not  be  disdosed  by  die 
Secretary  or  State  Medicaid  Agency  in  a 
form  which  reveals  the  Manufacturer,  or 
prices  charged  by  the  Manufticturer, 
except  as  necessary  by  the  Secretary  to 
carry  out  the  provisions  of  section  1927 
of  the  Act  and  to  permit  review  under 
section  1927  of  the  Act  by  the 
Comptroller  General 

(b)  The  Manufacturer  will  hold  State 
Medicaid  Utilization  Information 
confidential.  If  the  Manufacturer  audits 
this  information  or  receives  further    - 
information  on  such  data,  that 
information  shall  also  be  held 
confidential.  Except  where  otherwise 
specified  in  the  Act  or  agreement  die 
Manufacturer  will  observe  State 
confidentiality  statutes,  regulations  and 
other  properly  promulgated  policy. 

(c)  Notwithstanding  the  nonrenewal 
or  termination  of  this  Agreement  for  any 
reason,  these  confidentiality  provisions 
will  remain  in  full  force  and  effect 

VIII.  Nonrenewal  and  Termination 

(a)  Unless  otherwise  terminated  by 
either  party  pursuant  to  the  terms  of  this 
Agreement  the  Agreement  shall  be 
effective  for  an  initial  period  of  one  year 
beginning  on  the  date  specified  in 
secdcHi  n(d)  of  this  agreement  and  shall 
be  automatically  renewed  for  additional 
successive  terms  of  one  year  unless  die 
Manufacturer  gives  written  notice  of 
intent  not  to  renew  the  agreement  at 
least  90  days  before  the  end  of  the 
current  period. 

(b)  The  Manufacturer  may  terminate 
the  agreement  for  any  reason,  and  sudi 
termination  shall  become  effective  the 
later  of  the  first  day  of  die  first  calendar 
quarter  beginning  60  days  after  the 
Manufacturer  gives  written  notice 
requesting  termination,  or  the  ending 
date  of  the  term  of  the  agreement  if 
notice  has  been  given  in  accordance 
widiVn(a). 

(c)  The  Secretary  may  terminate  the 
Agreement  for  violations  of  this 
agreement  or  other  good  cause  upon  60 
days  prior  written  notice  to  die 


Manufacturer  of  the  existence  of  such 
violatitm  or  other  good  cause.  The 
Secretary  shall  provide,  upon  request  a 
Manufactuer  «^  a  hearing  concerning 
such  a  termination,  but  such  hearing 
shall  not  delay  the  effective  date  of  die 
termination. 

(d)  ff  this  rebate  agreement  is 
nonrenewed  or  terminated,  the 
Manufacturer  is  prohil»ted  from 
entering  into  another  rebate  agreement 
as  provided  in  section  1927(b)r4KC)  of 
the  Act  until  a  period  of  one  calendar 
quarter  has  elapsed  from  the  efiiective 
date  of  the  termination,  unless  the 
Secretary  finds  good  cause  for  earlier 
reinstatement 

(e)  Any  nonrenewal  or  termination 
will  not  affect  rebates  due  before  the 
effective  date  of  termination. 

DC.  General  Provisions 

(a)  Any  notice  required  to  be  given 
purusant  to  the  terms  and  provisions  of 
this  Agreement  will  be  sent  in  writing. 

Notice  to  the  Secretary  will  be  sent  to: 
Chief,  Non-Institutional  Payment  Policy 
Branch,  Office  of  Medicaid  PoUcy, 
Medicaid  Bureau.  Post  Office  Box  26686. 
Baltimore,  MD  21207-0486u 

Notices  to  HCFA  concerning  data 
transfer  and  infonnation  systems  issues 
are  to  be  sent  to:  Chief,  Program  Quahty 
and  Evaluation  Branch,  Office  of 
Medicaid  Management  Medicaid 
Bureau,  Post  Office  Box  26686. 
Balibnore.  MD.  21207-048a 

The  HCFA  address  may  be  updated 
upon  written  notice  to  the  Manufacturer. 

Notice  to  the  Manufacturer  will  be 
sent  to  the  address  as  provided  with  this 
agreement  and  updated  upon 
Manufacturer  notification  to  HCFA  at 
the  address  in  this  agreement 

(b)  In  the  event  of  a  transfer  in 
ownership  of  the  Manufacturer,  diis 
agreement  is  automatically  assigned  to 
the  new  owner  subject  to  the  condtions 
specified  in  section  1927  and  this 
agreement 

(c)  Nothing  in  diis  Agreement  will  be 
construed  to  require  or  audiorize  the 
ccHnmission  of  any  act  contrary  to  law. 
If  any  provision  of  this  Agreement  is 
found  to  be  invalid  by  a  court  ot  law. 
this  Agreement  will  be  construed  in  all 
respects  as  if  any  invalid  or 
unenforceable  provision  were 
eliminated,  and  without  any  effect  on 
any  odier  provision. 

(d)  Nothing  in  this  Agreement  shall  be 
construed  as  a.  waiver  ix  relinquishment 
of  any  legal  rights  of  the  Manufacturer 
or  the  Secretary  under  the  Constitution, 
die  Act  other  Federal  laws,  or  State 
laws. 

(e)  The  rebate  agreement  shall  be 
construed  in  accordance  with  Federal 
common  law  and  ambiguities  shall  be 


interpreted  in  the  manner  which  best 
effectuates  the  statutory  schema. 

(f)  The  terms  "State  Medicaid 
Agency"  and  "Manufacturer^ 
incorporate  any  contracton  whicA  fulfill 
responsibihties  pursuant  to  the 
agreement  unless  specifically  provided 
for  in  the  rebate  agreement  or 
qwcifically  agreed  to  by  an  appn^ate 
HCFAoffidaL 

(g)  Except  for  the  conditions  spedfied 
in  11(c)  and  IX(a),  dds  Agreement  will 
not  be  altered  except  by  an  amen<kaent 
in  writing  signed  by  both  parties.  No 
person  is  authorized  to  alter  or  vary  the 
terms  unless  the  alteration  appears  by 
way  of  a  written  amendment  signed  by 
duly  appointed  representatives  of  the 
Secretary  and  the  Manufacturer. 

(h)  In  d>e  event  diat  a  doe  date  falls 
on  a  weekend  or  Federal  holiday,  the 
repOTt  or  other  item  will  be  due  on  die 
fint  business  day  following  that 
weekend  or  Federal  holiday. 

X.  Appendix 

Appendix  A  attached  hereto  is  part  of 
this  agreement 

XI.  Signatures 

For  the  Secretary  of  Healdi  and 
Human  Services. 

By: 

Title:  Deputy  Director.  Medicaid  Bareau, 
Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Servicea. 

Date:  — 

Accepted  For  tlw  Manufacturer 
I  certify  that  I  have  made  do  alteratiana. 
amendments  or  other  changes  to  this 
rebate  agreement 
By: 

Titie: 

Name  of  Mamfectorer  -^—^^-^^^—^ 

Manufacturer  Address:  ■ 


Manufacturer  Labeler  Codels): 
Date:  


Appendix  A 

Medicaid  Drug  Rebate  Data  Eiem&tU  Data 
Submission  Fixun  Mcaiuf<«turen  to  HCFA 

'Indicates  that  field  is  left  btank  for  initial 
submission  of  baseline  data. 

*  'Indicates  diat  these  fields  are  lero-fiUcd 
for  NoDinnovatar  Multiple  Source  Drugs. 


DMotplion 

8b> 

LAatar  Coda.  Isl  aagnvanl  of  MOC 

(06) 

Product  Coda,   second  sagmsM  o( 

(04) 

NDC. 

PKkage  Size  Code,  iNrd  segment  of 

(02) 

NOC 

Parted   ComnA.   Catsndar   Quartv 

(08) 

and  Year. 

m 

Product  FDA  Registration  Name 

Drug  Category:  Sngla  ScMca.  Inno- 

(W) 

valor  MuMpte  9am»,  or  Nortnno- 

vaiDrMtSllpIs  Souroa 

DESl  Drug  mdttator.      

(01) 

70S4 
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FDA  TlMrapwae  Bfintttnot  Ei^l*- 

UNI  Typ^  GC.  vniL  tibta^  9ic. 
Unaipar 


I  Prl09« 


FDA  A^preMl  OMf. 

Dal*  Oiug  EMmd  MarM 

Onig  Twmfeaian  Ma^ 

Onig  Typa  (Rx  or  OTG)  Indcalor. 
Oonacttofi  Raoofd  Flag ^ 


Sto 


(02) 

(09) 
(10) 
(11) 
(11) 
(11) 
(00) 
(06) 
(06) 
(01) 
(01) 


Nola:  IIm  Labder  Name  i«  to  ba  nipplied 
in  Endoaora  E  the  data  fyttenu  information 
fonn  that  ia  to  ba  complated  and  returaad 
with  tha  tignad  rabata  agracmant 

Conaklaratloa  of  Comments 

Because  of  the  requirements  of  section 
1927  of  the  Act  to  implement  the  rebate 
agreements  by  March  1, 1991,  we  will 
consider  comments  for  future  revisions 
of  the  agreement  only.  We  intend  to 
publish  regulations  to  implement  the 
provisions  of  section  4401  of  OBRA  90  in 
the  near  future. 

AudMxity:  Sees.  ig03(i)(10)  and  1927  of  the 
Social  Security  Act  (42  U.S.C  139eb(i](10)  and 
■ec.  un  of  Pub.  L  tOl-608). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated  February  11 1991. 
G«a  R.  WOaoaky. 

Admimstrator,  Health  Can  Financing 
Adminittmtion. 

[FR  Doc  91-4188  Filed  2-19-91;  9-.28  am] 
I  ooH  «is*-at-e 


i*ihM6  neenn  uervice 


end  Sendcee 
ueMganon  or 
AuttMftty 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  to  the 
Administrator,  Health  Resources  and 
Services  Administration  (HRSA),  on 
April  11. 1988,  by  the  Assistant 
Secretary  for  Health,  the  Administrator, 
HRSA.  delegated  all  the  authorities 
under  part  0,  subparts  n  and  III  of  title 
m  of  the  PubUc  Health  Services  (PHS) 
Act  as  amended,  pertaining  to  the 
National  Health  Service  Corps, 
excluding  the  authorities  delegated  to 
PHS  Regional  Health  Administrators,  as 
indicated  below: 

(1)  To  the  Director,  Bureau  of  Health 
Cue  Delivery  and  Assistance  (ffiiCDA). 
with  audiority  to  redelegate,  all  of  the 
authorities  under  part  D,  subparts  II  and 
m  of  title  m  of  the  PHS  Act  as 
amended,  pertaining  to  the  National 
Health  Sendee  Corps,  excluding  those 
delegated  to  the  PHS  Regional  Health 


Administrators  and  the  authorities  to 
the  Director.  Office  of  Rural  Health 
PoUcy  (ORHP). 

(2)  To  the  Director,  Office  of  Rural 
Health  Policy,  without  authority  to 
redelegate,  all  of  the  authorities  under 
section  3381.  subpart  m,  part  D,  of  the 
raS  Act  as  amended. 

The  September  19, 1988,  delegation  to 
the  Director,  BHCDA,  was  superseded. 
Provision  was  made  for  all  delegations 
and  redelegations  made  to  officials 
within  HRSA  and  the  RiS  Regions  to 
continue  in  effect  provided  they  were 
consistent  with  the  delegation. 

The  above  delegation  was  effective  on 
February  13, 1991. 

Dated:  February  13, 1991. 
Robait  G.  Haimoo. 
Administrator, 

[FR  Doc  91-4044  Filed  2-20-«l;  8:45  am] 
I  cooi  4ia»-is-ii 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aeeietant  Secretery  for 
PuMc  end  Indien  Houeing 

[Docket  NaN-«1-3214] 

Submieeion  of  Propoeed  Informetion 
Collection  to  0MB 

AOCNCv:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 
action:  Notice. 

•ummary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADOmtS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Wendy  Sherwin.  0MB  Desk  Officer, 
Office  of  Management  and  Budget 
New  Executive  Office  Building, 
Washington.  DC  20503 
Joan  Campion.  Rules  Docket  Clerk. 
Department  of  HUD,  451  7th  Street 
SW..  room  10276,  Washington,  DC 
20410 
KM  rarrHm  mrowMATiow  contact: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451 7th  Street 
Southwest  Washington.  DC  204ia 
telephone  (202)  706-2087.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 


submitted  to  0MB  may  be  obtained 
from  Mr.  Cristy. 

tUPHJOMNTAIIV  mPOHMATION:  This 
Notice  informs  the  pubUc  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  0MB,  for 
expedited  processing,  an  information 
collection  package  nvith  respect  to  a 
Notice  of  Fund  Availability  (NOFAJ  for 
the  Public  Housing  Resident 
Management  Program.  It  is  also 
requested  that  0MB  complete  its  review 
within  10  working  days. 

The  funds  for  this  technical  assistance 
were  appropriated  by  the  Housing  and 
Community  Development  of  1987  (Pub. 
L 100-42.  approved  February  5, 1988). 

HUD  intends  to  provide  $5  million 
under  this  NOFA  to  resident  councils/ 
resident  management  corporations, 
Indian  Resident  Organizations  and 
Indian  Housing  Authorities,  for  the 
development  of  resident  management 
entities,  including  the  formation  of  such 
entities,  the  development  of  the 
management  capabihty  of  newly  formed 
or  existing  entities,  the  identification  of 
the  social  support  needs  of  residents  of 
public  housing  projects,  and  the  securing 
of  such  support 

The  NOFA  describes:  (1)  The  nature 
and  scope  of  eligible  and  technical 
assistance  activities;  (2)  the  application 
process  and  the  factors  that  HUD  will 
use  in  evaluating  all  applications;  and 
(3]  the  selection  and  approval 
procedures. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
0MB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35); 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use;  . 

(4)  The  agency  form  number,  if 
appUcable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal: 

(6)  How  frequently  information 
submission  will  be  required: 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whettyer  the  proposal  is  new  or  an 
extension,  reinstatement  or  revision  of 
an  information  collection  requirement 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  0MB  Desk  Officer 
for  the  Department 
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Authority:  Sactioo  3507  of  tha  Paperwork 
Reduction  Act  44  U.8.C.  3607;  Section  7(d)  of 
tha  Department  of  Houaing  and  Urban 
Davekqnnent  Act  42  U  AC  353S(d]. 

Dated:  February  It  1991. 
JoaaphCScUir. 
Aaaistant  Secretary  fiw  Public  Housing. 

Submission  of  Proposed  bifbtmatimi 
CoOactiao  to  0MB 

Proposal:  Notice  of  Funding 
Availability  for  1991— Public  Housing 
Resident  Management  Program 


Office:  Office  of  resident  Initiatives 
Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
new  information  collection  is  required  in 
connection  with  the  issuance  of  a  Notice 
of  Fund  AvailabiUty  which  announces 
the  availability  of  ^  million  for  the 
Public  Housing  Resident  Management 
Program  for  Fiscal  Year  1991.  The 
Pn^ram  will  provide  technical 
assistance  funding  to  promote 
"formation  and  development  of  resident 
management  entities." 


Fonn  number  None. 

Respondents:  Non-Profit 
Organizations. 

Frequency  of  submission:  One  Time 
Only 

Reporting  burden: 


Number  of 


y      FrsQuancy  of     y      Hourepar 


houn 
2.400 


AppHcflflon  dflwtlopnMntM 


ISO 


16 


Total  estimated  burden  hours:  2,400. 

Status:  Extension. 

Contact  Patricia  Amaudo,  HUD  (202) 
706-3611,  Wendy  Sherwin,  OMB.  (202) 
395-6880. 

Date:  February  11, 1991. 

Supporting  Statement  for  Information 
CoUectioD 

1.  Justification 

This  information  collection  is  required 
in  connection  with  the  issuance  of  a 
Notice  of  Funds  Availability  (NOFA) 
which  announces  the  availabihty  of  $5 
million  for  the  Public  Housing  Resident 
Management  Program' for  Fiscal  Year 
1991.  The  Program  will  provide  technical 
assistance  funding  to  promote 
"formation  and  development  of  resident 
management  entities".  The  items  in  the 
NOFA  that  impose  information 
collection  requirements  are  as  follows: 
— Paragraphs  7  and  8  (entirety) — 
AppUcation  Development  and 
Submission  requires  Resident 
Councils  (RCs)/Resident  Management 
Corporations  (RMCs)  to  submit  an 
application  if  they  are  interested  in 
being  considered  for  funding 
opportunities 


RCs/RMCs  who  are  interested  in 
participating  in  the  program  will  use  an 
application  kit — ^Request  for  Grant 
^plication  (RFGA)  to  apply  for 
funding.  The  RFGA  has  been  approved 
by  OMB  under  control  number  2535- 
0084,  expiration  date  March  31, 1992. 

A  copy  of  the  information  collections 
to  be  included  in  the  proposed  NOFA  is 
attached. 

2.  The  information  provided  by  the 
appUcants  will  be  re^dewed  and 
evaluated  against  the  selection  criteria 
contained  in  the  NOFA  for  possible 
funding.  The  appUcants  will  be  notified 
of  their  selection/rejection.  The 
information  is  necessary  so  that  the 
appUcants  can  apply  and  compete  for 
funding  opportunities. 

3.  We  have  not  considered  the  use  of 
improved  technology  since  there  is  no 
other  way  to  obtsdn  the  information 
except  directly  from  the  resident  groups. 

4.  There  wiU  be  no  dupUcation  of 
information. 

5.  There  is  no  similar  information 
already  available  which  could  be  used 
or  modified  for  this  purpose. 

6.  We  attempted  to  minimize  the 
burden  on  the  resident  groups  by  using 
the  RFGA  appUcation  kit  for  appUcation 


purposes  which  includes  aU  of  the 
necessary  documents  for  application 
purposes  and  contains  detailed 
instructions  for  completing  the 
information. 

7.  The  information  wiU  be  collected  on 
a  one-time  basis. 

8.  There  are  no  special  circumstances 
that  require  the  collection  to  be 

conducted  in  a  manner  which  is        

inconsistent  with  the  guideUnes  in  5  CFR 
1320.6. 

9.  There  has  been  no  outside 
consultation  on  this  information 
coUection 

10.  No  assurances  of  confidentiaUty  is 
provided. 

11.  No  sensitive  questions  are  asked. 

12.  We  do  not  estimate  that  there  wiU 
be  any  additional  cost  to  the  Federal 
Government  The  appUcations  wiU  be 
reviewed  in  accordance  with  HUD's 
existing  review  and  monitoring 
requirements.  Annual  cost  to  the 
respondent  is  estimated  to  be  minimal 
since  the  appUcation  submission  may  be 
prepared  by  the  resident  groups. 

13.  We  estunate  that  the  information 
requirements  of  the  proposed  NOFA  wiU 
have  the  foUowing  reporting  burdens. 


Reference 


Paiaqrapha  7  and  8  (anHraty) . 
ToM  rapofUng  burden. 


Naol 


150 


fno-all 


Eat-ayg. 

rwponaa 

Ifcna  (hours) 


16 


EsLanrtual 
burden 
(twun) 


2.400 
2,400 


14.  N/A. 

15.  The  coUection  of  this  information 
wiU  not  be  published  for  statistical  use. 

Exhibtt 

Excerpts  from  the  pending  Resident 
Management  NOFA  are  set  below,  so 
that  the  pubUc  may  be  informed  of  the 


nature  of  the  information  coUections 
that  wiU  be  involved  in  the  program. 

7.  Application  Development  and 
Submission.  An  RC/RMC  shaU  prepare 
and  submit  the  application(s)  directly  to 
HUD. 

a.  Preparation.  The  appUcation  must 
contain  the  foUowing  information: 


(i)  Name  and  address  of  the  RC/RMC 
Name  and  title  of  the  members  of  the 
RC/RMC  and  date  of  the  last  electioiL  A 
copy  of  the  RCs/RMCs/IROs 
organizational  documents,  i.e.,  charter, 
articles  of  incorporation  (if 
incorporated),  and  by-laws.  Name  and 
phone  niunber  of  contact  person  (in  the 
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event  further  informatkm  or  claiifieatioQ 
is  needed  dtirinf  tlie  apfiUcatkMi  review 
process). 

(ii]  Name,  address  aadpbone  number 
of  the  Public  Housing  Agency  (FHA) 
responsible  for  the  project(s)  to  which 
inquiries  may  be  addressed  concerning 
the  application. 

(iiij  i4  narrative  statement  of  the 
proposed  activities,  addressing  the 
following  issues: 

(A)  A  discussion  of  the  need  for  the 
projectlsj  and  overall  objectives  for 
resident  management  and  how  the 
proposed  activities  win  meet  the  needs 
oftheRC/RMC 

(B)  Amount  of  funds  requested,  and  an 
eiqiUnation  ci  how  the  funds  will  be 
used,  if  approved,  to  detenaioe 
feasibility  of  resident  management  and 
to  promote  the  formation  and 
development  or  implementation  and 
operation  of  resident  management 
entities.  Timeframes  for  completion  of 
proposed  activities  most  t>e  included. 

(C)  A  discussion  of  the  experience  of 
the  RC/RNfC/mO  and/or  individual 
board  members  in  community  activities 
and  actiofM  taken  in  meeting  the  needs 
of  the  project  residents. 

(D)  A  description  of  the  project 
financial  accounting  procedures  that  are 
available  to  ensure  funds  are  properly 
spent,  or  plane  to  dereiop  such 
procedures. 

(E)  An  explanation  of  how  the 
proposed  activities  will  enhance  the 
management  effectiveness  or  the  scope 
of  functiaas  managed  by  an  RMC  if 
applicable,  along  with  a  description  of 
staffing  plans. 

(F)  A  description  of  other  funding 
sources  the  RC/RMC  has  received  for 
activities  related  to  residoit 
management,  and.  if  appropriate,  how 
will  funding  being  requested 
complemoit  ongoing  activities. 

(G)  A  discussion  of  the  extent  to 
which  the  State/local  government  VHK 
community  organizationa,  and  the 
private  sector  siniport  the  activities 
outlined  in  the  proposal,  including 
support  with  respect  to  financial 
resources,  technical  assistance,  and 
other  support 

(H]  A  description  of  the  extent  to 
which  the  residents  of  a  project  support 
the  proposed  actirities. 

(1)  A  discussion  of  how  the  proposal 
specifically  meets  the  factors  listed  in 
section  8  of  this  Notice. 

(iv)  The  name  of  the  pro/ect(sJ  for 
which  the  funds  are  proposed  to  be 
used,  the  number  of  units,  a  brief 
description  of  the  profect  occupancy 
type  (family  or  elderly),  the  number  of 
buildings,  hoosiag  type  (high-tise.  low- 


rise,  walk-op.  etc),  and  die  pkyifcal 
condition  of  the  project  (interior/ 
exterior). 

(v)  A  budget  with  siqiporting 
juetffication  and  documentation. 

(vi)  Tb»  application  nraet  be  signed  by 
an  indivkluol  who  is  authorized  to  act 
for  the  RC/RMC  and  must  indude  a 
resolution  from  the  RC/RMC  stating  that 
it  agrees  to  comply  with  the  terms  and 
conditions  established  uD4kr  this 
program  and  under  24  CFR  part  Od4. 

(vii)  Assurances  that  the  RMC/RC 
will  comply  with  all  applicable  Federal 
laws.  Executive  Orders,  regulations,  and 
policies  governing  this  program. 

In  addition  to  the  above  information,  a 
RC/RMC/IRO  is  encouraged  to  obtain  a 
letter  of  support  from  the  PHA/WA 
indicating  to  what  extent  it  supports  the 
proposed  activities.  Also,  an  applicant 
may  receive  the  maximum  point  value 
under  evaluation  factor  (e)  in  paragraph 
8  where  there  is  evidoice  of  a  strong 
partnership  between  the  RC/RMC  and 
PHA.  and  a  coamitraent  by  die  PHA  to 
provide  technical  assistance,  on-the-job 
training  or  in-kind  services  to  the 
resident  organization.  Alsa  an  RC/RMC 
is  encooraged  to  include  an  indication  of 
support  by  project  residents  (e.g.,  RC/ 
RMC/IRO  Bond  resohition,  ca^es  of 
minutes,  letter*,  petition  etc),  die 
neighboring  community,  local  public  or 
private  Ofganizations,  including  State 
and  local  government  entities 
responsible  for  activities  relating  to 
resident  management  or  econon^c 
devetopment  initiatives,  and  evidence  of 
the  extent  of  support  committed  to  the 
program.  HUD  wiU  ghre  the  maximum 
point  value  under  evaluation  factor  (d) 
in  paragraph  8  to  apphcanta  who  obtain 
commitmoitB  of  siqiport  from  such 
organizations.  e.g..  financial  assistance, 
technical  assistance,  or  other  tangible 
support  Copies  of  letters  of  support  or 
other  evidence  of  such  wapfotX  should 
be  included  with  the  application. 

b.  Submiasion.  The  Request  for  Grant 
Application  (RFGA)  must  be  submitted 
in  an  wiginal  plus  one  copy  to  HUD 
Headquarters,  Office  of  Resident 
Initiatives,  Room  4112. 451  7th  Street 
SW.,  Washington,  DC  20410.  The  RFGA 
will  contain  the  deadline  for  receipt  of 
the  Grant  Application.  The  RFGA  must 
be  physical^  received  by  HUD  at  the 
above  address  by  the  date  and  time 
specified  in  the  RFGA  in  order  to  be 
considered  timely.  Additionally,  one 
copy  al  the  RFGA  should  be  submitted 
to  tiie  appropriate  HUD  Re^onal  and 
Field  Offices.  Attachment  "A"  contains 
a  Usting  of  HUD  Regtonal  and  Field 
Offices.  For  pinpoaes  d  determining 
timely  receipt  of  the  RFGA.  the  original 
submitted  to  HUD  Headquarters  shall 


govern.  Hand-delivered  RFCA(s)  must    ' 
be  in  HUD  Headquarters  by  the 
deadline  specified  in  the  RFGA  or  will 
not  be  considered.  RFGAs  midled  via 
registered,  certified  or  Post  Office 
Express  Mail  must  be  physically 
received  in  HUD  by  the  due  date  and 
time  specified  in  the  RFGA.  RFGAs 
delivered  by  private  courier  services 
such  as  Federal  Express,  DHL, 
Purolator,  etc..  will  be  coosidered  hand- 
delivered  and  must  be  in  die 
Headquarters  Office  by  tl»  date  and 
time  specified  in  the  RFGA.  HUD  will 
date-stamp  incoming  RFGAs  to 
evidence  (timely  or  late)  receipt  and 
upon  request  provide  an 
acknowledgement  of  receipt  Facsimile 
and  tele9>aphic  applications  are  not 
authorized  and  shall  not  be  considered. 
(RFGA  is  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2535-0084  expiring  3/31/92.) 

8.  Evaluation  Factors.  Each  of  the 
following  rating  factors  will  be 
considered  by  HUD  in  evaluating  an 
application  for  funding:  (An  appUcant 
can  receive  up  to  105  points.) 

(a)  The  probable  effectiveness  of  the 
proposal  in  meeting  the  needs  of  the 
RC/RMC  and  accomplishing  its  overall 
objectives  for  resident  management  (0- 
30  points) 

(b)  The  amount  of  e}q;)erience  in 
community  organization  and  the  success 
of  die  RC/RMC  in  promoting  tenant 
participation  in  meeting  the  social 
services  and  other  needs  of  the  project 
residento.  In  the  case  of  newly  formed 
organizations,  the  experience  and 
success  of  incfividual  Board  members 
will  be  evaluated.  (0-30  points) 

(c )  Evidence  of  support  by  residents 
of  the  project(8)  for  the  activities  being 
proposed  (e.g.,  RC  or  RMC  Board 
resolution).  (0-15  pointa) 

(d)  Evidence  that  die  RC/RMC  has  the 
support  of  the  State/kical/county 
government  community  oiganizations, 
and  private  sector  groups.  (0-10  points) 

(e)  Evidence  that  the  RC/RMC  has  a 
strong  partnership  with  the  PHA  and 
obtained  a  commitment  to  provide 
technical  assistance,  on-the  job-training 
or  in-kind  services  to  the  resident 
organization.  (0-5  points) 

(f)  Capability  of  handling  financial 
resources  (demonstrated  through 
previous  experience,  adequate  financial 
control  procedures,  etc.)  or  an 
explanation  of  how  such  capability  will 
be  obtained.  (0-10  points) 

Note:  Applicants  may  receive  an  additional 
five  (S)  poiate  if  the  foOowing  criterion  are 

met: 
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(a)  Applicanta  submitted  jointly  by 
RCs/RMCs  under  the  same  PHA 
jurisdiction  or  dty-wide  oiganizations 
that  have  similar  program  objectives 
and  activities  have  transferability  to 
other  public  housing  developmenta.  (5 
points) 

[PR  Doc.  91-4062  nied  2-20-01: 8:45  am] 
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DEPARTMENT  OF  THE  iNTERIOR 

BuTMNi  of  Land  ManagMntnt 

{(AK-868-«2aO-1S),  AA-67-A] 

Alaska  Nativ*  Ctalms  Satoctlon: 
Publication 

In  accordance  with  Departmental 
regulation  43  CFR  28S0.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settiement  Act  of  December  18, 
1971. 43  U.S.C.  1601, 1613(a),  will  be 
issued  to  Ahtna,  Incorporated, 
Successor  in  Interest  to  Mentasta, 
Incorporated,  for  approximately  40 
acres.  The  lands  involved  are  in  the 
vicinity  of  Mentasta  Lake,  Alaska. 
wiUiin  T.  13  N..  R.  9  E,  Copper  River 
Meridian.  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  "Anchorage 
Daily  News."  Copies  of  the  decision 
may  be  obtained  by  contacting  the 
Alaska  State  Office  of  the  Bureau  of 
Land  Management  222  West  Seventh 
Avenue.  #  13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adveraely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  March  25, 1991.  to  file  an 
appeal  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requiremento  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
righto. 

Bawwf  niilim, 

Chief,  Branch  of  Cook  bilet  andAhtna 

Adjudication. 

[PR  Doc.  91-4015  rUed  2-20-91;  8:45  am] 

BIUJNO  OOOe  431»>M-II 


Buraau  of  Land  Managamant 
[CO-«7IM320-12-241AI 

Qrahd  Jimcllon  DMrlct  Qmlng 
Advliorv  Doar  d  Maadna 

AOCNCV:  Bureau  of  Land  Management 
Department  of  the  Interior. 
action:  Notice  of  meeting  of  grand 
junction  district  advisory  bowL 

SUMMANV:  Notice  is  hereby  given  diat 
meeting  of  die  Grand  Junction  District 
Grazing  Advisory  Board  will  be  held  on 
Thursday  March  14, 1991.  The  meeting 
will  convene  in  the  third  floor 
conference  room  at  the  Bureau  of  Land 
Management  Office,  764  Horizon  Drive, 
Grand  Junction.  Colorado  at  9  a.m. 
•UPPLEMCNTARV  INFORMATION:  The 
agenda  for  the  meeting  will  include:  (1) 
Introductions;  (2)  Minutes  of  the 
previous  meeting;  (3)  Colorado  Range 
Update;  (4)  Holistic  Resource 
Management  (5)  Riparian  Management 
(6)  Glenwood  Springs  Resource  Area 
Range  Update;  (7)  Grand  Junction 
Resource  Area  Range  Update;  (8)  Range 
Betterment  Fund  project  proposals;  (9) 
Advisory  Board  project  proposals;  (10) 
Public  presentations;  and  (11) 
Arrangementa  for  the  next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statemento  to  the  Board  between  3  and 
3:30  pjn.  or  file  written  statemento  for 
the  Board's  consideration.  Anyone 
visiting  to  make  an  oral  statement  must 
notify  the  District  Manager,  Bureau  of 
Land  Management  764  Horizon  Drive, 
Grand  Junction,  Colorado  81506  by 
March  13, 1991.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statemento,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Minutes  of  the  Board  Meeting  will  be 
maintained  in  the  District  Office  and  be 
available  for  public  inspection  and 
reproduction  (during  regular  business 
hours)  after  thirty  (30)  days  following 
the  meeting. 

Further  Lofonnationon  the  meeting 
may  be  obtained  at  the  above  address, 
or  by  calling  (303)  243-6552. 
Richard  Aicand, 
Acting  District  Manager. 
[FR  Doc  91-4059  Filed  2-20-01;  8:45  am] 
aaiJNQ  cooe  4110-SMi 

[AK-919-01-4S30-02-ADVB1 

Norttiam  Alaska  Adviaory  Councfl 

The  Northern  Alaska  Advisory 
Council  wiU  hold  a  public  meeting 
March  21, 1991,  at  BLM^s  Fairbanks 
Office  Building.  1150  University  Avenue, 
Fairbanks,  Alaska.  The  meeting  will 


begin  at  8:30  a.m..  public  comment  will 
be  taken  from  2  to  3  pan.,  and  the 
meeting  wiU  end  at  5  pan. 

Topics  of  discussion  will  be  (1) 
Activities  in  Uie  Utility  Corridor  and  die 
National  Petroleiun  Reserve  in  Alaska, 
(2)  BLM  Plans  for  Project  '92,  die  Alaska 
Highway  Celebration,  and  (3)  Public 
Outreadi  Programs  for  BLM  in  Northern 
Alaska. 

For  information,  contact  the  Public 
Affairs  Office,  Bureau  of  Land 
Management  1150  University  Avenue, 
Fairbanks,  Alaska  99709.  telephone  (907) 
474-2231. 

Dated:  February  13. 1991. 
Dee  Ritchie, 

Designated  District  Manager. 
[FR  Doc  91-4047  Hied  2-20-01;  8:45  am] 
BaiMM  oooe  ai-M4i 


[UTD«>-«1-4322-4tt] 

Vamal  DMrlct  Grazing  Board: 
Emargancy  Buainaaa  Maating 

aoency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice. 

StlMMARV:  Notice  is  hereby  given  in 
accordance  with  Public  Law  92-463  that 
due  to  continuing  and  impending 
drought  conditions,  there  will  be  an 
emergency  meeting  of  the  Vernal 
District  Grazing  Advisory  Board 
Thursday.  March  21, 1991,  commencing 
at  8  a.m.  The  meeting  will  be  held  at 
Western  Park,  300  East  200  SouUi.  in 
Vernal.  Utah. 

The  agenda  items  will  include: 
— Review  of  Minutes; 
— Drought  Conditions  and  Grazing 

Adjustmento; 
— Management  of  the  White  River 

Corridor 
— Riparian  Area  Management 
—Predator  and  Pest  Control 
—Blue  Mountain  Land  Treatment 
— Exchange  of  Use; 
— Items  fix}m  the  Public. 

The  meeting  is  open  to  the  public. 
Interested  parties  wishing  to  participate 
or  present  a  statement  should  notify  the 
District  Manager  at  the  Vernal  District 
BLM  Office  170  Soudi  500  East  Vernal 
Utah,  or  telephone  (801)  789-1362  no 
later  than  March  2a  1991. 
David  E.  Uttla. 
District  Manager. 

[FR  Do&  91-4228  Filed  2^ty-91.  8:45  am] 
aiLUNa  coof  4«ie-oo-H 
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BUfMU  of  RMiWIMflOfI 

OpwcNon  of  QtonCMiyoii  DmHi 
Colurado  fWwr  tilo>M>  Prajtct.  AZ 


AOmcv:  Bureau  of  Reclamation 

(Interior). 

ACTMNC  Notice  of  public  meeting 

canceUation. 


r  On  January  18, 1991, 
Redamatioo  puUiabed  a  notice  of  public 
meetings  and  notice  of  eonectkn  for  the 
above  project  This  notice  cancels  the 
pievkNisiy  scheduled  pnbMc  meetings. 

The  notice  stated  that  the  cooperating 
agencies  would  conduct  three  public 
meetings  to  present  the  alternatives 
developed  through  the  scoping  process. 
The  original  locatioBs  and  dates  for  the 
public  Beetmgs  were  listed  as  fbtlows: 
February  28, 1901. 7  pjn.,  (fihon  Hotri, 

150  West  500  South,  Salt  Lake  Qty. 

Utah 
February  27, 1901, 7  p.m..  Little  America 

Hotel  2515  East  Butler  Avenue, 

Flagstaff,  Artema 
February  2a  1«OT.  7  p.m..  YWCA 

Leadership  Development  Center.  9440 

North  25th  Avenue,  Phoenix,  Arizona 
DATn:  The  meetings  will  be 
rescheduled  in  the  near  future. 


ITION  COMTACTS 

Mary  Aon  Facer.  Colorado  River  Studies 
Office,  UC-1512.  U.S.  Bureau  of 
Reclamatioa  125  South  State  Street. 
P.O.  Box  11568.  Salt  Uke  City  UT  84147. 
telephone:  (801)  524-4099. 

Dated  Febniary  13. 1991. 
loeaiUI. 

[PR  Doc.  81-40«e  Filed  2-20.«l:  a:tf  am] 


rMfi  WW  WMMo  Sofvteo 
R«c«(pt  of  Appteanta  for  Panntts 

The  following  applicants  have  appbed 
for  permits  to  condact  certain  activities 
with  endangered  qwdes.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (18  U.&£.  1531.  et  seq.y. 

PRT-79a044 

Applicant  9t  tools  Zoological  Park.  St 
Loate.MtoMMrL 

The  appBcant  requests  a  permit  to 
import  38  samples,  3  of  blood  and  1  skin 
biopsy,  from  8  captive  bom  and  1  wfld 
caught  Grevjr's  zebras  [Equus  srevyi) 
maintained  at  the  MetropoMtan  Toronto 
Zoo  for  genetic  survey  purposes. 
PRT-fl97n9 

Applicant  U.S.  PU  end  WDdBfe  Service, 
Regional  Director,  Regioa  4.  AtUata,  CA. 


The  applicant  requests  amendment  to 
their  current  permit  to  include  take  of 
gentian  pinkrisot  {Spigelia  gentianoides) 
and  to  indade  an  additional  take 
activity  (video  photopaphy  of  nesting 
and  brood  rearing  periods)  with  the 
.  Mississippi  sandhill  crane  [Cnia 
canadensis  pulla)  for  the  purposes  of 
scientific  research  and  enhancement  of 
propagation  or  survival  of  the  spedes  in 
accordance  with  Recovery  dooiments  or 
other  Service  work. 

PRT-TiMoao 

Applicant  U.S.  Fish  aad  Wildlife  Service. 
Rsf^oiuJ  Diractoe,  Region  8,  Denver,  CO. 

The  applicant  requests  amendment  to 
their  current  permit  to  include  take  of 
Dudley  bluffs  bladderpod  [Lesquerella 
congeata],  Dudley  blufis  twinpod 
[Physaria  obcordata),  and  Bameby 
ridge-cress  (Lapidium  bamebyanum]  for 
sdentific  research  and  the  enhancement 
of  propagation  or  survival  in  accordance 
with  Recovery  dociunents  or  other 
Service  work  for  these  species. 

PRT-«78eil 

Applicant  U.S.  Fish  and  Wildlife  Service. 
Regional  Dinctor,  RegioB  2,  Aibuqiien)De, 
NM. 

The  applicant  requests  amendment  to 
their  current  permit  to  allow  take  of 
Sentry  milk-vetch  [Astragalus 
cremnophylax  var.  cremnophylax]  for 
scientific  research  and  enhancement  of 
propagation  or  survival  in  accordance 
with  Recovery  documents  or  other 
Service  work  for  this  species. 

PRT-75W11 

Appbcaat  BiUy  Srouie.  Ponca  City,  CMC 

The  applicant  requests  a  permit  to 
purchase  4  captive  hatched  nene  geese 
[Nesochen  {=Branta]  sandvicensis) 
from  Rex  Lamb,  Carrohon,  Kfissouri,  for 
the  purpose  of  captive  propagation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm)  room 
432, 4401  N.  Fairfax  Dr.,  Arlington.  VA 
22203,  or  by  writing  to  the  the  Director, 
U.S.  Office  of  Management  Authority, 
P.O.  Box  3507,  Arlington,  Virginia  22203- 
3507. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  viawa.  aigaasents,  or 
data  to  the  Director  at  the  abova 
'  address.  Please  refier  to  the  appropriate 
PRT  Bonber  whca  sabnatting 
comments. 


Dated  Febniary  15, 1901. 
Karen  WlDsaa, 

Acting  Chef,  Branch  of  Permits,  U.S.  Office  of 

Management  Authority. 

[FR  Doc.  91-4100  Piled  2-20-91;  8:46  am] 
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INTERNATIONAL  CULTURAL  AND 
TRADE  CENTER  COMMISSION 

Sonlor  Exacutlva  Sorvlc^ 

Parf  ormanca  Ravlaw  Board  Haanbara 

AQENCV:  U.S.  International  Cultural  and 
Trade  Center  Commission. 

action:  Notice  of  members  of  Senior 
Executive  Service  Performance  Review 
Board. 

summamy:  Section  4314(c)  of  title  5, 
U.S.C.  requires  that  each  agency 
establish,  in  accordance  with  regulation 
prescribed  by  the  Office  of  Personnel 
Management,  one  or  more  Performance 
Review  Boards  (PRB).  The  PRB  shall 
review  and  evaluate  the  initial  appraisal 
by  the  supervisor  of  a  senior  executive's 
performance,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive.  Section  4314(c)(4) 
requires  that  notice  of  appointment  of 
Performance  Review  Board  members  be 
published  in  the  Federal  Sagiiter. 

The  following  persona  have  been 
appointed  to  serve  as  members  and 
alternate  of  the  SES  PRB  for  the  U.S. 
International  Cultural  and  Trade  Center 
Commission:  William  J.  Obnstead; 
Joseph  Mancias,  Jr.;  and  Lorin  L 
Goodrich  from  January  1, 1981  to 
January  1, 1992. 

KM  nmnim  mromiATiOM  contact: 
Carol  Price  Mullis.  Administrative 
Officer,  U.S.  International  Cultural  and 
Trade  Center  Commission.  1301    ' 
Pennsylvania  Avenue,  NW.,  suite  200. 
Washington.  DC  2004.  (202)  378-3600. 

Dated:  Fabniary  13. 1891. 
Carol  Plica  ifoUa. 
Adminittralive  Officer. 
[FR  Doc  91-4020  Filed  2-20-91: 1:45  am] 


INTERNATIONAL  TRADE 
COMMISSION 

[332-237] 

Production  Sharing:  U.S.  ImfMrta 
Undar  Harrnonizad  Tariff  < 


9t02.00J0. 1M7-90 

AOiNCv:  United  States  International 
Trade  Commission. 


Fodewi  Raiiiier  /  Vol  8^  Nft  3g  /  Thuriday.  Fabruaiy  21,  MBl  /  Notfoet ?m 


action:  Continaation  of  iaveatigatioB 
and  opportiadty  for  written  atatemanta. 


r:  I^  Commiaaion'a  1991  report 
on  "Production  Sharing:  U.S.  Imports 
Under  Harmonized  Tariff  Schedule 
Subheadings  9802.00.80  and  9802iX).80,'' 
will  cover  imports  for  the  period  19B7-W 
and  win  be  published  in  December  1991. 
The  Commission  annually  conducts  a 
study  on  production  sharing. 

KM  PURTHn  INKMMATKM  CONTACT 

Hazd  L  Robinson  (202-252-1486). 
General  Manufactures  DiviMon,  Office 
of  Industries,  U.S.  International  Trade 
Commission.  500  E  Sdreet  SW.. 
Washingtcm.  DC  20438. 

SUPnCMCNTAMV  mkmiiation: 
Harmonized  Tariff  Schedule  (HTS) 
snbheadiag  98Q2J».eo  involves  tariff 
treatment  for  metal  of  U.S.  origin 
processed  in  a  foreign  location  and 
returned  to  the  United  States  for  further 
jKocessing:  si^eading  9802j00J0 
involves  tariff  treatment  for  imported 
goods  that  contain  U.S.-made 
components. 

Notice  of  institution  of  the 
investigation  in  1988  «ras  publidied  in 
the  Fadanl  Reglstar  of  September  4, 
1988  (51  FR  31729).  Notice  of  tiie 
Commission's  1900  r^MHt  waa  published 
in  the  Fadarai  RagMer  of  April  18. 1900 
(55  FR  14488). 

Written  Submission 

No  public  hearing  is  planned. 
However,  since  monitoring  import* 
under  HTS  subheadings  9802.00  JO  and 
9802.00.80  is  a  continuing  endeavor  of 
the  Commission,  written  statements 
concerning  the  investigation  are 
welcome  at  any  time.  Commerdal  or 
fiimnriiil  infonnatioo  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  deaily 
marked  "Confidentid  Bniiness 
Informatton"  at  the  top.  AH  aobmisaiona 
requesting  confidential  treatment  onut 
conform  with  the  requirements  of  9  201.8 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.8).  All 
written  submissions,  except  for 
confidential  business  inCormatioo.  wiU 
be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary. 
United  States  IntemaliODal  l>ade 
CoBUBiawon,  500  B  Street,  SW.. 
WasUiiVtaa  DC  20436. 

Heaitng-impaired  individaals  are 
advised  tikat  infonnalion  on  tfais  matter 
can  be  obteined  by  contactiAg  our  TDD 
terminal  on  (202)  262-1810. 

Issued  February  14. 1061. 


By  order  of  the  Commissioa 
Kennath  R.  Maaoa, 
SaoBtary, 
[FR  Doc  ai-IOM  Filad  2-20-01:  &4S  aaq 


[InveaUtfBltoa  Na  337-TA-8a4] 

Cartaki  Aoid-Waalwd  Danim  Oannanla 
and  Aooaaaoriaa,  Including  Joana, 
Jackata,  Baga  and  Skirts;  Changa  of 
Commlarton  InvaoMgatlva  Attomaya 

Notice  is  hereby  given  that,  as  of  this 
date,  Deborah  J.  Kline.  Esq.  and  Kent  R. 
Stevens.  Eaq.,  of  the  Office  of  Unfair 
Import  Investigations  are  designated  mm 
the  Coannisaion  investigative  attomesrs 
in  the  above-dted  investigation  instead 
of  Deborah  J.  Kline.  Eaq.  and  John  R. 
Kroego'.  Esq. 

The  Seovtaiy  is  requested  to  pablish 
this  Notice  in  the  Fedend  Roaster. 

Dated  Febniary  13. 1801. 
Respectfully  •nfanutted. 

Director,  Office  of  Unfair  bi^toft 

Investigatiaae. 

[FR  Doc  91-4006  Filed  a-ao-ei:  6:4$  am] 
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Ilnveatigations  No*.  731-TA-488  through 
494  (Preliminary)] 

Coatad  Groundwood  Fipar  n<on 
Auatrla,  Balglum,  Finland,  Franca, 
Garmany,  Italy,  Tha  Nathartanda, 
Swadan,  and  tfta  Unltod  fOngdom 

Determinations 

On  the  basia  of  the  record  *  developed 
in  the  subject  investigations,  the 
Commission  determiaes,*  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C  107^a)).  tliat  tiwce  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Belgium. 
Finland,  France,  Germany,  and  the 
United  Kingdom  of  coated  groundwood 
paper,*  provided  for  in  subheadings 


>  Tht  Noord  i«  defined  is  1 287.2(hJ  of  the 
CommiMioa't  Itulet  of  Practice  and  Procedure  (IB 

cnta/JUM- 

*  Vtoe  flielnwei  J 

*  For  purpoees  cf  I 
groundwood  paper  ta  paper  (iwrlMdiiii  payariMasd) 
naad  far  writing,  printin*.  or  othwyBphicpufpoaet. 
ooaiad  on  boili  aidea  with  kacdia  (China  elayl  or 
otiier  taar§aaic  aiAetaBoea,  aad  <M  wWcs  AMre  nan 
10  paraant  bjr  wri^t  af  f 
conataU  et  8baia  abtalaad  fcy  a  i 


4810  jaxn  aad  4na2aoo  of  the 
Hanaoniied  Tariff  Schedule  ci  the 
UaUad  States  (HTS).  that  are  alleged  to 
be  aokl  ia  die  Uniied  States  at  less  than 
fairvaloe(LTFV). 

Further,  on  the  basis  of  the  record  * 
developed  in  the  subject  invectigations, 
the  Commission  determines,*  pursuant 
to  section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  ie73b(a)),  tiiat  there  is  no 
reasonable  indication  that  an  industry  in 
the  United  Stetes  is  materially  injured  or 
threatened  with  material  injury,  or  that 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Austria,  Italy, 
the  Netherlands,  or  Sweden  of  coated 
groundwood  paper,  provided  for  in 
subheadings  4810.2UX)  and  4810.20^  of 
the  HTS,  that  are  alleged  to  be  sold  in 
the  United  States  at  LTFV. 

Badcground 

On  December  28, 1990,  a  petition  was 
filed  with  tiie  Commission  and  the 
Department  of  Commerce  by  the 
Committee  of  the  American  Paper 
Institute  to  Safeguard  tiie  U.S.  Coated 
Groundwood  Paper  Indnstiy,  New  York, 
NY,  and  each  of  ite  indiiddual  members, 
aDeghig  Aat  an  industry  in  the  United 
Stetes  is  materially  injured  and 
threatened  witii  material  injury  by 
reason  of  LTFV  imports  of  coated 
groundwood  paper  from  Austria, 
Bdgium,  Finland,  France,  Germany, 
Italy,  the  Nethertands,  Swedeo.  and  the 
United  Kingdoaa.  Accordin^y,  effective 
December  28, 1900,  the  Commissicn 
instituted  pra&aiiiary  antidumping 
investigations  Nos.  731-TA-486  through 
494  (Preliminary). 

Notice  of  the  institntioa  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in  , 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  tiie  Office 
of  the  Secretaiy,  U.S.  International 
Trade  Commission.  Washingtoa  DC, 
and  by  publiahing  the  notice  in  the 
Federal  Ragistar  of  January  4, 1991  (se 
FR  444).  Tbe  conference  was  held  in 
WasUngton.  DC.  on  January  18, 1991, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  ^ipear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
detenninations  in  these  investigations  to 
the  Secretary  of  Commerce  on  February 
11, 1991.  The  views  of  the  Commission 
are  contained  in  USITC  pnbHcation  2359 
(February  1901).  entitled  "Coaled 
Groand«*Dod  Paper  from  Austria. 
Bel^um,  Finland,  France,  Gennany, 


«8aafa»folel. 

•  CommiaaioDer  Lodwick  dissenting  wHk 
to  Italy,  tba 
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Italy,  the  NatfaerUnds.  Sweden,  and  the 
United  Kingdom:  Detanninations  of  the 
CommiMion  in  Invaetigations  Noe.  731- 
TA-486  through  494  (PnUminaiy)  Under 
the  Tariff  Act  of  ISSa  Together  With  the 
Information  Obtained  in  the 
Investigationa'* 

By  order  of  tlw  CommiMion. 
Issued:  Pebniuy  12. 1901. 

iR.1 


Secntary. 

(FR  Doc  91-«0ae  Filed  2-20-01;  8:45  un] 


CInv— Motion  Na  7S1-TA-4S7  (RnOl 

nwmwj  rof^vv  niwiiuow  rrom  uw 
PMpto's  RapuMe  of  China 

Detenninatiaas 

On  the  basis  of  the  record  '  developed 
in  the  stibject  investigation,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  die  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b)).  that  industries  in 
the  United  States  are  materially  injured 
by  reason  of  imports  from  the  People's 
Republic  of  Qiina  of  the  following  heavy 
forged  handtools,  provided  for  in 
subheadings  8201.3000. 8201.40.60 
8205.20.eft  and  8206.50.30  of  the 
Haimonixed  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Cknnmerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  {LTFVy.  *  striking  tools.*  bar 
tools.*  digging  tools,"  and  hewing  tools.* 


■  TIm  Noatd  to  ddfaMd  in  I  ar  J0>)  of  dM 
CommiMiaB't  RaiM  of  nvcUoa  and  Procedure  (19 
CFKaPJOk)). 

*  Tb*  Dtputmant  of  CoomMrca  hu  detennined 
that  import*  coraiad  wtthin  dia  aoopa  of  tliia 
inveati«allaa  lBd«de:  (1)  HaooMn  and  aladsea  with 
baada  ovw  LS  kg.  (SJ  poaoda)  (hamman  and 
•Wdaaa):  (2)  ban  ovar  IS  indiaa  in  lai«di.  track 
tooto  and  wadfaa  (baia  and  wadgaa):  (3)  picka  and 
mattocka;  and  (4)  axaa.  adaaa.  and  aiallar  hawing 
tooia  (axaa  and  adbaa).  Tha  baouMrt  and  aiadgea. 
pick*  and  aattocka,  and  axaa  and  adn*  catagorie* 
aach  indada  baad*  wfaidi  aajr  or  may  not  ba 
paiatad.  which  may  or  may  not  ba  finiabad,  and 
which  may  or  may  not  ba  tanportad  with  handle*. 
Commaroa  apadficaUy  axdndad  from  the  acopa  of 
thi*  InvaadgatioB  haiamari  and  *l«ilga*  with  head* 
1.S  kg.  (U  poanda)  In  waigbt  and  andar.  boa*  and 
rakes,  and  ban  IS  inchaa  and  ondar  in  lei^th. 

*  The  Conmlaaiaa  alae  datanninaa.  pareoant  to 
■actian  73S(b)(4Na).  that  aitical  drcamatanoa*  do 
not  axiat  aach  that  it  to  naoaaaary  to  impoa*  the  duty 
tttroactiTely. 

*  Acting  Chaiimaa  iWiiM.<«u  ajuj  Conmiaaioner 
I  nihrirk  fti***ntlni  ''V  r«— <ff>~t  ilrf 
dataimiaaa.  parnani  to  aactiaB  7a8(bK4Xa).  that 
critical  drramatanraade  not  axiat  wch  that  it  to 
naoaaaary  to  impoaa  tba  daty  latroocthraly. 

*  The  Pnaumtorinn  alao  detaminaa.  pariuant  to 
aactioa  738(b)(4Ka).  that  erttical  dreomatancaa  do 
not  axiat  anch  that  Itto  naoaaaary  to  tepoaa  the  duty 


Background 

The  Commission  instituted  this 
investigation  effective  October  IS.  IQOft 
foUowing  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  heavy  forged  handtools  from 
People's  Republic  of  China  were  being 
sold  at  LTFV  within  the  meaning  of 
section  733(a)  of  the  act  (19  U.S.C 
1673b(a)).  Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
Washington.  DC  and  by  publishing  the 
notice  in  the  Fadaral  Ragbter  of  October 
31, 1990  (55  FR  46868).  The  hearing  was 
held  in  Washington.  DC  on  January  3, 
1991.  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  February  11. 
1991.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2357 
(February  1991),  entitled  "Heavy  Forged 
Handtools  from  the  People's  Republic  of 
China:  Determination  of  the  Commission 
in  Investigation  No.  731-TA-457  (Final) 
Under  the  Tariff  Act  of  193ft  Together 
With  the  Information  Obtained  in  the 
Investigation." 

By  Order  of  tiie  Commission. 
Issued:  February  12, 1991. 

Kaonath  R.  Maaan, 

Secntary. 

[FR  Doc  91-4070  nied  2-20-01:  &-45  am] 


[Investigation  Na  3S7-Ta-3i6] 

Cartain  Poarar  Tranamlaalon  Chaina, 
Chain  AaaambMaai  Componanta 
I  naraor,  ana  rrooucia  voniMninQ  ma 
^■ma:  Conwilaalnn  Dadaion  not  to 
navwwan  mniai  DanfnHnanon 
Tarmlnating  tha  invaatlgatton  on  tha 
Bada  of  a  Sattianiant  AQvaaniant 

AOCNCr:  U.S.  International  Trade 

Commission. 

action:  Notice. 


•Acting 


ditaantlng 


r:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  terminating  the 
investigation  on  the  basis  of  a         ' 
settlement  agreement  based  on  an  asset 
sale  agreement  between  complainant 
Borg- Warner  Automotive  Co..  Ina  and 
respondent  Tesma  International.  Inc. 


PON  HlNTNn  MPONMATION  CONTACT! 

George  lliompson.  Esq..  OfBoe  of  the 
General  Counsel  U.S.  International 
Trade  Commission,  telephone  202-252- 
1090. 

sumxiMNTAiiv  intormation:  On 
December  4, 199ft  all  of  the 
complainants  and  respondents  in  the 
investigation  filed  a  joint  motion  to 
terminate  the  investigation  on  the  basis 
of  a  settiement  agreement  On  December 
18, 1990,  the  presiding  ALJ  issued  an  ID 
terminating  the  investigation  on  the 
basis  of  the  settlement  agreement  No 
petitions  for  review  or  agency  or  public 
comments  were  filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
interim  rule  21ft53(h)  (53  FR  3307ft  Aug. 
29. 1988). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington.  DC  2043ft  telephone  202- 
252-lOOft  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
181ft 

•   Issued:  February  13, 1901. 

By  order  of  the  commission. 
Kaonath  R.  Maaon. 
Secretary. 

[FR  Doc  91-4066  Filed  2-20-01;  8:45  am] 
■axNM  cooc  7e»-e*-M 


[Invoatlgaaona  Nos.  731-TA-46S,  466,  and 
468(FlnaO] 

Sodkan  Thioaullata  From  tha  Fadaral 
RapubOe  of  Qarmany,  tha  Paopla'a 
RapubNc  of  China,  and  tha  Unltod 
Kingdom 

DeteiminatioBs 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigations,  the 
Commission  tmanimously  determines, 
pursuant  to  section  735(b)  of  the  Tariff 
Act  of  1030  (10  U.S.C  1673d(b))  (the  act), 
that  an  industry  in  the  United  States  is 
materially  injured  by  reasons  of  imports 
from  the  Federal  Republic  of  Germany, 
the  People's  Republic  of  China,  and  the 
United  Kingdom  of  sodium  thiosnffate. 
provided  for  in  subheading  2832.3ftlO  of 


>  The  racord  to  ddinad  in  I  a07  J(h}  of  tha 
Commiaaiofi'*  Rule*  of  Practioa  and  ftocaduw  (19 
CFR  a07J(h)). 
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the  Haimoniaed  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be  add 
in  the  United  States  &t  lees  than  fair 
value  (LTFV). 

Background 

The  Commission  institated  tfieee 
investigations  effective  October  Ift  1080, 
for  the  Federal  Repablic  of  Genaany 
and  the  United  Kingdom  uid  effective 
IJeoember  12. 199ft  for  the  People's 
Repablic  of  China,  foUowiog  preliminaty 
determinations  by  the  Department  of 
Commerce  that  imports  of  sodium 
thiosulfate  from  the  si^ject  countries 
were  being  sold  at  LTFV  within  the 
meaning  of  section  733(^  of  the  act  (19 
U.S.C.  1673b(a)).  Notice  of  the  institution 
'>f  the  Commission's  investigations  and 
of  a  public  hearing  to  be  held  in 
00  nection  therewith  was  given  by 
posting  copies  of  the  notices  in  the 
Office  of  tiie  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC  and  by  pubtitfaii^  Oie 
notice  in  the  Federal  Register  of  October 
31, 1990  (55  FR  45870  for  the  Federal 
Republic  of  Germany  and  the  United 
Kingdom  and  December  27, 1990  (55  FR 
53204]  for  the  People's  RepubMc  of 
China.  The  hearing  was  held  in 
Washington,  DC  on  January  4, 1991,  and 
all  persons  who  requested  tfie 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  February 
12, 1091.  The  views  of  the  Commission 
are  contained  in  USITC  Publication  2358 
(February  1991),  entitled  "Sodimn 
Thiosulfate  from  the  Federal  RepuUic  of 
Germany,  die  People's  Republic  of 
China,  and  the  United  iGngdom: 
Determinations  of  the  Coiuniasion  in 
Investigations  Nos.  7Sl-TA-48S-46ft 
and  468  (Final)  Under  the  Tariff  Act  of 
1930,  Togetiier  With  the  Infonnatioa 
Obtained  in  the  lavestigaticns." 

IsRied:  VOuaaqf  13, 1091. 

By  Order  of  tiw  CommiasioiL 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  91-4066  Ned  2-20-01;  0:46  am] 


[Investigation  Na  337-TA-325] 

Cartain  Static  Random  Aceaaa 

Mamortaa  and  IntaQralad  CIroolt 

DavtoaaCoiMalnIng  I 

for  Making  Samt 

Tharaof,  and  Prodneta  Containing 


AOCNCV:  U.S.  International  Trade 
Commission. 


ACTION:  Inatitaitkm  of  investigatkm 
pufaaant  to  10  U.8.C  1337. 

•UMMAim  Notice  is  hereby  given  that  a 
complaint  was  filed  writh  ^  US. 
Intematiooal  Trade  rnmrninaina  oa 
janoaiy  Iflh  loot  nader  flecikm  337  of 
tiie  Tariff  Act  of  UOft  as  amended,  19 
U.SuC  13S7.  on  behalf  of  SGS-Thaasoa 
{kficroeleclrooioi,  Inc  1310  Qactraoics 
Drive,  CanoStoa,  Texas  75006.  An 
amendment  and  8um>lenieat  to  the 
complaint  was  filed  on  February  4. 1991. 
The  oomiria^  as  amended  and 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  witfdn  the  United  States 
after  fanportation  of  certain  static 
random  access  memories  and  integrated 
circuit  devices  containing  same, 
components  thereof,  and  products 
containing  same,  by  reason  of  alleged 
direct  induced,  and  contributory 
infringement  of  (1)  claims  1, 4,  ft  7.  B. 
and  9  of  U.S.  Letters  Patent  4.125.854.  (2) 
claims  1, 2, 3.  ft  7,  ft  11. 12. 15  and  17  of 
U.S.  Letters  Patent  4,251,87ft  (3)  claims 
1, 2,  3,  7,  ft  9,  and  10  of  U.S.  Letters 
Patent  4,297,721,  and  (4)  claims  1, 2.  and 
5  of  U.S.  Letters  Patent  4,290,185.  and 
that  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337  or  that  such  an 
industry  is  in  ^e  process  of  being 
established. 

The  complainant  requests  that  the 
Commission  institute  an  investigatioa 
and,  after  a  fuU  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  order. 

ADORBSSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
durii^  official  baaineas  hours  (&'45  ajn. 
to  5:15  pja.)  in  the  Office  of  Secretary. 
U.S.  International  Trade  Commission, 
500  E  Street  SW„  room  112, 
Washington.  DC  a043ft  telephone  202- 
252-1802.  Hearing-impaired  individnals 
are  advised  that  infomation  on  this 
matter  can  ba  obtained  by  contacting 
the  Coramisston's  TDD  terminal  on  202- 
252-1810. 

PON  miRTNER  INFORMATION  CONTACT 

Thomas  L  Jarvis.  Esq..  Office  of  Unfair 
Import  Investigations.  U.&  International 
Trade  Commission,  telephone  202-253- 
156ft 

Authadlinna  aa&ority  for  testation  of 
this  invaetigattoD  is  oantaiDed  in  sectioa  337 
of  the  Tariff  Act  of  1800,  aa  amaaded.  aad  ia 
i  21012 of  Ae CoaBaistioBB haarim Ridas of 
Practice  and  ftocaAoa,  19  CFR  1 21012. 


Scope  aflBTasligatioa 

Having  considered  the  conyAaint  Ae 
U.S.  International  Trade  Coomdsiion,  on 
February  13,  mi.  Ordered  ttiat— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  wheflier  there  is  a  violation 
of  subsection  (a)(1)(B)  of  section  337  in 
the  importation  into  the  United  States, 
the  sale  for  importation,  or  the  sale 
within  the  United  States  after 
importation  of  certain  static  random 
access  memories  and  integrated  circuit 
devices  containing  same,  components 
thereof,  and  products  containing  same 
by  reason  of  direct  infringement  of  (1) 
claims  1.4.ft7.  ftorOof  U.S.  Letters 
Patent  4.125,854,  (2)  claims  1, 2. 3.  ft  7,  ft 
11. 12. 15,  or  17  of  U.S.  Letters  Patent 
4,251,87ft  (3)  daiau  1, 2, 3,  7,  ft  9.  or  10 
of  U.S.  Letters  Patent  4,297^21.  or  (4) 
claims  1. 2,  or  5  of  U.S.  Letters  Patent 
4,29ftl85,  and  whether  there  exists  or  is 
in  the  process  of  being  established  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — 
SGS-Thomson  Microelectronics,  Inc, 

1310  Bectronics  Drive,  CairoBton, 
Texas  7500ft 

(b)  The  respondents  are  the  foliowiag 

companies  alleged  to  be  in  violation 

of  aectian  337.  and  are  tiie  partiea 

apon  which  the  oomplaint  is  to  be 

served: 
Seiko  Epson  Corporation,  3-5  Owe  3- 

Chome,  Sowa-sfai,  Nagano-Ken,  392 

Japan. 
S-MOS  Systems,  Inc  2840  North  FusX 

Street  San  Jose,  California  95131. 
Epson  America.  Inc.,  20770  Madrona 

Avenue,  Torrance,  California  90509- 

2842. 

(c)  Thomas  L  Jarvis.  Esq.,  Office  of 

Unfair  Import  Investigatioas.  U.S. 
International  Trade  Commission, 
500  E  Street  SW^  room  401J. 
Washington.  DC  2043ft  who  shall  be 
the  Comaussion  investigative 
attorney,  party  to  this  investigation: 
and 

(3)  For  the  investigation  eo  instituted. 
Janet  0.  Saxon.  Chief  Administrative 
Law  Judge,  US.  Intematianal  Trade 
Cofluiission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  tiie 
notice  of  investigation  must  be 
submitted  by  (he  named  respondents  in 
accordance  with  {(  210.21  of  the 
Conimissioa's  Interim  Rules  of  Practice 
and  Rrocadarc,  IS  CFR  21ft2I.  Pursaant 
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to  il  201.ie(d)  and  aa21(a)  of  the 
Commissioo't  Rales  (19  CFR  201.ie(d) 
and  2ia21(a)),  socfa  responses  will  be 
ccsidued  by  the  Commission  if 
rtv      ed  not  later  than  20  days  after  the 
date  of  service  of  the  complaint 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  eadi  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
such  respondent,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may  result 
in  the  issuance  of  a  lindted  exclusion 
order  or  a  cease  an  desist  order  or  both 
directed  against  such  respondent 

Issued  February  13, 1901. 
By  order  of  tlie  Commission. 
Kenneth  R.  Masna. 

Secretary. 

(FR  Doc  91-4067  Filed  2-20-01;  8:45  am] 

icooc; 


INTERSTATE  COMMERCE 
COMMISSION 


-Cantor  or  Wat*r 
Carrtor  Flnanoa  Appleatlona  Undar  49 
U.8.C.  11343-11344 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties  of,  or  acquire  control  of  motor 
passenger  carriers  or  water  carriers 
pursuant  to  48  U.S.C  11343-11344.  The 
applications  sre  governed  by  49  CFR 
part  1182.  as  revised  in  Pur.,  Merger  & 
Cont-Motor  Passenger  S'  Water 
Carriers.  5  LCC2d  786  (1980).  The 
findings  for  these  applications  are  set 
forth  at  49  CFR  1182.1&  Persons  wishing 
to  oppose  an  apfriication  must  follow  the 
rules  under  49  CFR  1182.  subpart  B.  If  no 
one  timely  opposes  the  application,  this 
publication  automatically  will  become 
the  final  action  of  die  Commission. 

MC-F-19792.  filed  January  1&  1991. 
Capital  Motor  Lines  (Capital]  (P.O.  Box 
1427.  Montgomery,  AL  38102)  and  Frank 
Martz  Coadi  Company  (Martz)  (P.O. 
Box  1007,  Wilkes  Barre.  PA  18773)— 
Control-Southern  Express.  Inc 
(Southern)  (2151  Lane  Avenue.  S.  suite 
305,  lacksonville.  FL  32210). 
Representative:  Lawrence  E.  Lindeman, 
805  King  Street  Alexandria,  VA  22314- 


3018.  Capital  (MC-290e)  and  Martz 
(MC-3600),  both  motor  common  carriers 
of  passengers,  seek  authority  to  acquire 
control  of  Southern  (MC-239108),  a  new 
passenger  carrier  applicant  dirough 
equal  ownership  of  100  percent  of  the 
common  stock  of  Southern.  In  MC-F- 
4251,  the  Commission  approved  the 
conunon  control  of  Capital  and  Colonial 
Trailways  (MC-67308),  a  motor  common 
carrier  of  passengers.  In  MC-^-15958, 
the  Commission  approved  the  common 
control  of  Martz  and  Gold  Lines,  Inc. 
(MC-1084S2),  a  motor  common  carrier  of 
passengers. 

Southern  has  filed  an  application  in 
No.  MC-239108  for  common  carrier 
authority  to  transport  passengers  over 
irregular  routes,  in  charter  and  special 
operations,  between  points  in  the  United 
States.  In  addition.  Southern  has  filed 
emergency  temporary  authority  and 
temporary  authority  applications  for  the 
same  authority.  Because  Capital  and 
Martz,  upon  acquiring  control  of 
Southern  will  be  two  carriers  in  control 
of  another  carrier,  their  acquisition  of 
control  of  Southern  is  subject  to  our 
jurisdiction. 

Decided:  February  12. 1991. 

By  the  Commission,  the  Motor  Carrier 
Board. 

Sidney  L  Strickland.  Jr.. 

Secretary. 

[FR  Doc.  91-4102  FUed  2-20-«l:  8:45  am] 
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[Finance  Docket  Na  31833] 

Baauf ort  A  Mowhaad  Railway,  Inc.— 
Laasa  and  Opar  atlon,  CianiPtloci 
Baaufort  A  Morahaad  RaMroad  Ca 

Beaufort  ft  Morehead  Railway,  Inc. 
(BMRI),  a  non-carrier,  has  filed  a  notice 
of  exemption  to  lease  and  operate  a 
3.17-miIe  line  of  railroad  between 
Morehead  City  and  Beaufort  in  Carteret 
County,  NC  owned  by  Beaufort  ft 
Morehead  Railroad  Company  (BMRC). 
BMRI  is  the  assignee  of  a  lease  under 
which  BBC  Railroad.  Inc.  (formerly 
known  as  A.T.  Leary.  Jr.,  Lessee,  hic), 
had  operated  the  BMRC  line.  The  lease 
and  operation  of  the  line  by  A.T.  Leary, 
Jr..  Lessee.  Inc.,  which  was  the  assignee 
of  a  lease  between  A.T.  Leary  Jr.  and 
BMRC  was  the  subject  of  a  notice  of 
exemption  in  Finance  Docket  No.  31467, 
A.T.  Leary,  Jr.,  Lessee,  Inc^Acquisition 
and  Operation  Exemption — Beaufort  Sr 
Morehead  Railroad  Company  (not 
printed),  served  May  31, 1980.  The 
transaction  is  a  change  of  operators 
exempt  under  49  CFR  1150  Jl(a)(3)  and 
was  to  be  consummated  on  or  after 
February  4, 1991. 


Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Fritz  R. 
Kahn.  Vemer,  Liipff  rt  Bemhard, 
McPherson  and  Hand,  Chartered.  901 
15th  Street  NW.,  suite  700,  Washington, 
DC  20005-2301. 

BMRI  shall  retain  its  interest  in  and 
take  no  steps  to  alter  the  historic 
integrity  of  all  sites  and  structures  on 
the  line  50  yeSrs  old  or  older  until 
completion  of  the  section  106  process  of 
the  National  Historic  Preservation  Act 
16  U.S.C.  470. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  February  14, 1991. 

By  the  Commissioa  David  M.  Konsclmik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  Jr.. 
Secretary. 
[FR  Doc.  91-4103  Filed  2-20-01;  8:45  am] 


[Flnanoa  Dockat  Na  31835J 

Burlington  Northam  RaHroad  Ca— 
Trackaga  Righto  Examption— Union 
Pacific  Railroad  Ca 

Union  Pacific  Railroad  Company  (UP) 
has  agreed  to  grant  overhead  trackage 
rights  to  Burlington  Northern  Railroad 
Company  (BN)  over  26.65  miles  of  UP 
track  between  milespost  280.4O,  at 
Hastings,  and  milepost  233.61,  at  Edgar, 
in  Adams  and  Clay  Counties,  NE.  The 
trackage  rights  were  to  become  effective 
on  February  12, 1991. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Ethel  A. 
Allen,  Burlington  Northern  Railroad 
Company,  3800  Continental  Plaza,  777 
Main  Street  Forth  Worth.  TX  76102. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  afi^ected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.—  Trackage  Rights— BN,  354  LCX:. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  380 
I.C.C.  653  (1980). 

Dated:  Februaiy  14. 1991. 
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By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  Jr.. 
Secretary. 

[FR  Doc.  91-4104  Filed  2-20-01;  8:45  am] 
BNxma  coot  toss-oi-m 

[Finance  Docket  No.  31830] 

Mtoaouri  Pacific  Railroad  Co.,  Midsoutii 
Rail  Corp.,  and  Kanaaa  City  Soiittiam 
Raihvay  Co.— Joint  Ralocation  Projact 
Examption 

On  January  30, 1991,  Missouri  Pacific 
Railroad  Company  (MP)  filed  a  notice  of 
exemption  under  49  CFR  1180.2(d)(5)  to 
relocate  its  1.57-mile  rail  line  known  as 
the  Good  Roads  Lead,  extending 
between  mileposts  5.0  and  6.57,  in 
Shreveport  Caddo  Parish,  LA.  The 
purpose  of  the  joint  relocation  project  is 
to  accommodate  the  construction  of 
Interstate  49  by  the  Louisiana 
Department  of  Transportation  and 
Development  (LADOTAD),  which  would 
otherwise  be  required  physically  to 
relocate  MPs  track  and  to  construct  a 
new  bridge  ov  r  Interstate  20. 

Under  the j^t  project  MP  is 
acquiring  trS^%;e  rights  over  (1) 
MidSoutih  RaihCorporation  (MidSouth) 
between  milepost  5.0,  at  Good  Roads 
Lead,  and  milepost  560.03,  at  the  point 
where  MidSouth's  tracks  connect  with 
Kansas  City  Southern  Railway 
Company's  (KCS)  Horn  Track,  a 
distance  of  0.33  mile;  and  (2)  KCS's  Horn 
Track  between  mileposts  560.03  and  the 
point  of  connection  with  the  Commerce 
Street  track  jointly  owned  by  MP  and 
KCS  at  milepost  558.96,  a  distance  of 
1.07  miles.  LADOTAD  has  agreed  to  pay 
the  cost  of  building  the  necessary 
connections  and  crossovers  and  to 
upgrade  the  MidSouth  and  KCS  tracks, 
lie  joint  project  also  involves  the 
incidental  abandonment  and  physical 
removal  of  the  Good  Roads  Lead. 

MP  will  not  serve  any  customers 
along  the  tracks  involved  in  the  trackage 
rights  portion  of  the  project,  and  the 
Good  Roads  Lead  abandonment  and 
discontinuance  of  service  will  not  result 
in  a  change  in  service  to  shippers. 

The  joint  project  involves  the 
relocation  of  a  line  of  railroad  that  does 
not  disrupt  service  to  shippers,  and 
incidental  thereto,  an  abandonment  of 
MP's  existing  line  and  acquisition  of 
trackage  rights  over  MidSouth  and  KCS 
lines.  Tlie  Commission  will  assume 
jurisdiction  over  the  abandonment  and 
construction  comi>onents  of  a  relocation 
project  only  where  the  proposal 
involves,  for  example,  a  change  in 
service  to  shippers,  expansion  into  new 
territory,  or  a  change  in  existing 


competitive  situations.  See,  generally, 
Denver »R.G.W.R.  Co.—jL  Prof- 
Relocation  OverBN,  4  LC.C  2d  95 
(1987).  Under  these  standards,  the 
abandonment  and  construction 
components  are  not  subject  to  the 
Commission's  jurisdiction.  The 
remainder  of  the  joint  relocation  project 
qualifies  under  the  class  exemption 
procedures  at  49  CFR  1180.2(d)(5). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  who  may  be 
affected  by  the  trackage  rights 
agreement  will  be  protected  by  the 
conditions  in  Norfolk  and  Western  Ry. 
Co.— Trackage  RJghts—BN,  354  LC.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc.— Lease  and  Operate,  360 
I.C.C.  653  (1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Joseph  D. 
Anthofer,  1416  Dodge  Street  room  830, 
Omaha,  NE  68179. 

Dated:  February  14, 1991. 

By  the  Commission,  David  M.  Konschnilc, 
Director,  Office  of  Proceedings. 
Sidney  L  Striddand,  Jr., 
Secretary. 
[FR  Doc.  91-4105  Filed  2-20-01;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  JuaUca  Statiatica 

Continuation  of  Fadarai  Juatica 
Stattotica  Projact 

agency:  Office  of  Justice  Programs, 
Bureau  of  Justice  Statistics. 
ACTION:  Solicitation  for  award  of 
cooperative  agreement 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  public  solicitation  for  the 
continpation  of  the  Bureau  of  Justice 
Statistics'  (BJS)  Federal  Statistics 
program.  The  program  serves  as  the 
primary  BJS  resoiirce  for  data  describing 
the  processing  of  cases  through  the 
Federal  justice  system.  Over  the  past 
five  years  a  data  base  has  been 
developed  under  the  program  which 
links  data  collected  by  different  Federal 
agencies.  Regular  reports  are  also 
prepared  for  issuance  by  BJS.  A    • 
simulation  model  of  Federal  criminal 
case  processing  is  also  being  developed 
under  the  project  The  project  to  be 
funded  under  the  proposed  cooperative 
agreement  will  continue  these  activities. 
DATES:  Proposals  must  be  postmarked 
on  or  before  April  8. 1991. 


;  Proposals  should  be  mailed 
to:  Applications  Coordinator,  Bureau  of 
Justice  Statistics.  633  Indiana  Avenue 
NW.,  room  1144-D,  Washington.  DC 
20531. 

FOR  FURTHEII  HiTORMATION  CONTACT: 

Carol  G.  Kaplan,  Chief,  Federal 
Statistics  and  Information  Policy 
Branch.  (202)  307-0759. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Bureau  of  Justice  Statistics 
Federal  Justice  Statistics  Program  was 
initiated  in  1982  to  provide  a  source  of 
information  describing  the  processing  of 
Federal  criminal  cases  and  the 
characteristics  of  Federal  offenders.  The 
project  represents  the  first  attempt  to 
collect  data  &om  different  components 
of  the  Federal  criminal  justice  system 
and  to  trace  the  progress  of  cases  from 
investigation,  through  prosecution, 
adjudication,  sentencing  and 
corrections.  The  project  represents  the 
primary  BJS  effori  concerned  solely  with 
Federal  transactions  and  responds 
direcUy  to  the  legislative  mandate  that 
BJS  "collect  analyze  and  disseminate 
comprehensive  Federal  justice 
transaction  statistics  (including 
statistics  on  issues  of  Federal  justice 
interest  such  as  public  fraud  and  high 
technology  crime)  *  *  *  "  as  set  out  in 
42  U.S.C  3732(c)(15). 

The  initial  goal  of  the  program  was  to 
define  the  flow  of  transactions  through 
the  Federal  criminal  justice  system.  A 
BJS  report  "Federal  Case  Processing" 
(BJS  Bulletin,  3/82,  NCJ-80814),  was 
issued  which  contained  a  schematic 
diagram  of  the  Federal  system.  The 
schematic  diagram  still  serves  as  the 
general  framewoik  for  data  presentation 
under  the  program. 

In  keeping  with  the  original  program 
plan  which  was  designed  to  minimize 
data  collection  costs,  no  original  data 
collection  is  supported  imder  the 
program  and  data  is  obtained  bom 
operational  Federal  agencies.  In  order  to 
trace  the  flow  of  cases,  however, 
computer  matching  techniques  have 
been  developed  which  permit  the 
linkage  of  data  obtained  from  different 
sources.  The  development  of  this  linkage 
program  makes  possible,  for  the  first 
time,  the  analysis  of  case  progress 
through  the  entire  system  and  the 
review  of  particular  issues  which 
involve  data  contained  in  two  or  more 
data  sets. 

Over  the  past  five  years,  a  regular 
series  of  reports  has  been  issued  under 
the  program.  These  include  an  annual 
"Compendium  of  Federal  Criminal 
Justice  Statistics",  and  special  reports 
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rep«r»lMvclB«ud«t''WUtB  CMar 
Crima^.  "Hm  BakLlWoni  Act  of  uer. 
"Immigration  Offenses"  and 
"Sentaaciag  and  Tima  Satvad".  Ragulac 
updates  o£  taods  ia  CMApsocasslof  ara- 
also  prepazad  PtaOminary  work  ha* 
also  been  initiated  on  a  computer 
simulation  model  to  trace  processing 
throughout  the  Federal  Justice  system. 

Obiectivaa 

The  major  puipese  of  this  award  is  to 
support  tfce  continuatioH  of  the  actirities 
initiatBd  luxfer  the  ongoing  Federal 
Slatisdea  program^  Boiphasis  will'  be 
placed  on  the  prodtiction  of  useful  and 
ttmeljr  data  te  meet  the  increasing  needs 
for  saoik  oatv  by  uiBiinai  justice 
practilioDBrB,  poncy  na&ers  and 
resefuchers.  fai'  particulai  it  is 
anticipated  that  the  data  will  be 
ueaigued  se  at  to  be  esefiil  in 
connection  with  the  analysis  of  criminal 
justice  strategies  and  the  evaluation  of 
policies  impacting  on  criminal  justice 
operations  at  the  Federal  level. 


Typaofi 

Assistance  wifl  be  made  available 
under  a  cooperative  agreement 

SUtHtoty  Authorily 

The  caopecaiive  agreement  to  be 
awarded  pursuant  to  this  soUdlatiaa 
will  ba  funded  by  the  Bureau  of  Justice 
Statistics  connstaot  with  its  mandate  as 
set  fi3rtii  in  42  U.S^  ^32. 

Eligibility  Isqiiireinants 

Both  profit  making  and  non  profit 
organizatioos  may  ^ply  for  fimds. 
Conusteot  with  0|P  fiscal  requiiemants. 
however,  no  fees  m«r  be  chafed 
against  the  project  by  profit  making 
organizatioas. 

ScopeofWock 

The  objective  of  tha  proposed  project 
is  to  continue  activities  initiated  under 
the  ongoing  BJ&  Federal  Statistics 
program.  SpedficaHy.  the  recipient  of 
funds  will: 

1.  Maintain  and  expand  tha  Federal 
Statistics  Database.  This  wiU  involve 
the  coUectioa.  processing  and 
maintenance  of  data  provixled  by 
Federal  agendea  pteMnlly  participating 
in  the  project  [the  Executive  Office  foe 
the  United  States  Attorneys. 
Administrative  CMBce  of  the  United 
States  Courts,  Bureau  of  Prisons,  Parole 
Commission,  Drug  Enforcement 
Administration  and  the  FBI)  and 
negotiating  with  other  Ffedeial  agencies 
[particularly  those  engaged  in 
investigatory  activities^  to  obtain 
additional  data  for  ibdusion  in  the 
Federal  SUtistics  Database.  The 


redolent  of  ftusdi  will  a^  be 
responaiMa  iorprocasaing  data  to  meet 
unifom  dessJBaatkMi  catagoriaa  and  for 
linking  data  t»  pecmit  ana^^  of  data 
obtained  boot  dlflnnt  aeugeaa.  Tape* 
of  the  (kta»  wift  a  key  t&fUe  ttnkaga. 
will  also  be  made  available  bgr  tha 
rodpiant  of  foods  te  llu  IfS  archives 
mainMaod  at  the  Univandty  of 
Michigoa. 

2.  Prepare  updatrn  an  aeledaddata 
elomanla  oa  a  sasadkaa  to*  ba 
established  Joiotlirwitli  BJ&The  goal  of 
this  task  shaft  ha  te  poonikla  the  moot  up- 
to-dMe  data  for  on  by  reaaajcfaeBa. 
r""ry  ^r*^*f  "^  p>f  *iH«iw— . 

3.  Condaal  studies  using  data  in  the 
Federal  Slatlstica  Detabaaoi  The  studies 
shall  focus  on  issues  identified  by  the 
redpiaal  tt  finxls  and  agreed  i^ron 
Joindy  wM  Bja  and  ahall  addtess 
individnal  otea  areas  and/or  specific 
procesosa  inrolved  in.  Federal  case 
processing  Time  reports  baaed  on  the 
studtea.  iadndixig  both  taxi  and  tables, 
shall  be  prepared  and  sabmitted  in 
camera-ready  format  for  pablication  by 
BJS. 

4.  Prepare  the  Annual  Compendium  of 
Federal  Jtistlce  Statistics.  The 
Compendium,  induding  both  text  and 
tables,  shall  be  submitted  to  BJS  in 
camera-ready  format. 

5.  Continue  development  of  the 
Quarterly  Indicator  Series  which  is 
designed  ta  make  data  on  current 
Federal  criminal  justice  processing  more 
available  within  a  rapid  time  fisme.  The 
recipient  of  funds  shall  collect,  tabulate 
and  analyze  current  data  on  selected 
data  elements,  and  have  responsibility 
for  the  preparation  and  submission  of 
such  reports  in  camera-ready  format  on 
a  regular  basis.  Dedsions  regarding 
design  of  the  Indicator  Series  shall  be 
made  jointly  with.  Bf  S. 

6.  Continue  development  of  a 
Goraputerised  model  simulating  the 
Federal  crinrinel  justica  systam.  Hie 
model  ahaiiiaspond  to  mandates  that 
BJS  undsrtake  toch  an  effort  sod  shall 
be  consistent  with  other  efforts  being 
undertd(an  in  this  area. 

T.  Respond  to  a  limited  number  of  ad 
hoc  reqoasts  £or  analyais  of  data  in.  the 
Federal  statiatica  databoaa  aod/ot 
concerning  data  presented  in  the 
Indicator  Seetas. 

AU  pracfaKts  ate  to  ba  submitted  on  a 
schedule  t»  ha  negotiated  with  B^  It  is 
anticipated,  kswsver.  that  protfiicts  wdl 
be  spaced  throughout  the  period  of  the 
award. 

A  ward  Proceduree 

Proposala  should  deacrilM  kt 
appropdata  detaik  the  ptacedurea  to  be 
undertaken  In  furtherance  of  each  of  tha 
activities  described  under  the  Scope  of 
Work  Information  should  focus  on 


activities  to  be  conducted  during  the ' 
initial  12  month  period  but  should  also 
indude  a  more  general  discussion  of 
three  year  objectives  for  the  program. 
Inf oraMtieB  OB  staftag  tavriis  and 
qualifications  should  be  indudBd  for 
each  task  and  descriptions  of  ejqwrience 
relevant  to  the  projed  should  be 
induded 

Applieatioas  will  be  compatttiwely 
reviewed  by  a  BJS  selected  panel  which 
will  make  tecaauneadations  to  the 
Director,  BJS.  Final  authority  to  enter 
into  a  cooperative  agreement  is  reserved 
for  tfaeDirsetBr,  BJS, adia may,  inhis 
diserstion,  determina  that  none  of  the 
applicatians  shall  be  fitnded. 

Apphcations  will  be  evaluated  on  die 
overall  extoit  to  whidt  they  respond  to 
criminal  justice  priorities,  conform  to  the 
goals  of  the  Federal  Justice  Statistics 
program  and  appear  to  be  fiscally 
feasible  aad  sfftdsnt  h  particular, 
applicants  wUl  be  avduated  on  the 
basis  oK 

1.  Knowledge  of,  ^d  e^cperience  in, 
working  with  cfiffarent  cempoaents  of 
the  criminal  justice  system,  (with 
particxilar  emphasis  on  knowledge  of 
current  research,  operational  and 
legislative  issues  and  experience  in 
dealing  with  criminal  ju^ce 
administrators,  researohers  and  data 
processing  personnrij; 

2.  Statistieal  expertise  in  the  area  of 
data  analysisv  data  Bnkage,  and 
research: 

3.  Kxpwienec  in  the  application  of 
statistical  date  to  analysis  of  criminal    - 
justice  issues; 

4.  Experieaee  in  developing  and 
utilieing  sioraletiott  models: 

5.  Demonstrated  ability  to  prepare 
high  quality  reports  suitable  for  use  by 
professionel  policy  analysts, 
researchers,  legislators  and  tiie  general 
public; 

6.  Availability  of  qualified 
professional  and  support  staff  and  of 
suitable  equipment  for  data  processing, 
graphics  production  and  data 
manipulation; 

7.  Demonstrated  fiscal  management 
and  organizational  capability  suitable 
for  providing  sound  program  direction 
for  this  mott-feceted  effort; 

8.  Reasonableness  of  estimated  costs 
for  the  total  project  and  for  indlvidud 
cost  categories. 

ApplicaisD  and  Aiesids  Piacess 

An  original  and  three  (3)  copies  (tf  a 
full  proposal  must  ba  submitted  on  SF 
424  (Reviaioa  1988]  indnrilng  the 
Certified  Assurances.  Rx^iosala  must  ba 
accompanied  by  QJP  Fbnn.  4081/3, 
Certlficatian  Regarding  Drag  Ftee 
Workplace  and  OJP  Fbrm  4081/2, 
Certification  Regarding  Disbarment, 
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Suspension  and  Other  Responsibility 
Matters.  Applicants  must  complete  tiie 
certificate  regarding  lobbying  and,  if 
appropriate,  complete  and  submit 
Standard  Form  LLL,  Disclosure  of 
Lobbying  Activities. 

Proposals  must  include  both  narrative 
discriptions  and  a  detailed  budget.  The 
narrative  shall  describe  activities  as 
discussed  in  the  previous  section.  The 
budget  shall  contain  detailed  costs  for 
personnel,  fringe  benefits,  travel, 
equipment,  supplies  and  other  expenses. 
Contractual  services  or  equipment  must 
be  procured  through  competition  or  the 
application  must  contain  an  applicable 
sole  source  justification. 

Awards  will  be  made  for  a  period  of 
12  months  with  an  option  for  two 
additional  continuation  years 
conditional  upon  availability  of  funds 
and  the  quality  of  the  initial 
performance  and  products.  Costs  are 
estimated  at  not  to  exceed  $650,000  for 
the  initial  12  month  period. 
Steven  D.  DiUingham, 
Director,  Bureau  of  Justice  Statistics. 
[FR  Doc.  91-4005  Filed  Z-2f^-9V\  8:45  am] 

BIIJJNO  COOC  4410-1S^ 


Offica  of  Justica  Programa 

Bureau  of  Justica  Aasistanca;  FY  1991 
Diacretlonary  Grant  Application  Kit 

aqcncy:  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance. 
ACTION:  Public  announcement  of  the 
availability  of  the  Application  Kit  for 
Fiscal  Year  1991  Discretionary  Grants  to 
be  awarded  by  the  Bureau  of  Justice 
Assistance  pursuant  to  the  Anti-Drug 
Abuse  Act  of  1988. 

summary:  The  Bureau  of  Justice 
Assistance  (BJA)  is  publishing  this 
Notice  of  FY  1991  Discretionary  Grant 
Application  Kit  availability  for  all 
interested  applicants. 
DATES:  All  proposals  responding  to  the 
Competitive  ISection  of  the  Application 
Kit  must  be  postmarked  not  later  than 
May  22, 1991. 

All  other  proposals  responding  to  the 
Non-Competitive  Section  and  the 
Continuation  Section  of  the  Application 
Kit  must  be  postmarked  by  the  specific 
due  dates  indicated  in  the  Application 
Kit  for  each  program. 
ADORESStS:  Bureau  of  Justice 
Assistance,  room  1042, 633  Indiana 
Avenue,  NW.,  Washington,  DC  20531. 
PON  FURTHEN  INFORMATION  CONTACT: 

Gerald  (Jerry)  P.  Regier,  Acting  Director, 
Bureau  of  Justice  Assistance,  at  the 
above  address.  Telephone  (202)  514- 
e27&  To  obtahi  Application  Kits,  call  the 
Bureau  of  Justice  Assistance 


Clearinghouse  1-800-668-4252  at  Uie 

National  Criminal  Justice  Reference 

Service  (NCJRS),  Box  6000,  Rockville, 

MD  20850. 

StJPM^MENTARV  INFORMATION:  The 

following  supplementary  information  is 

provided: 

Authority:  This  action  is  authorized  under 
the  Anti-Drug  Abuse  Act  of  1988,  Public  law 
100-690, 102  Stat.  4335. 42  U.S.C.A.  3742  (2), 
3760-3764. 

Background 

On  January  16, 1991,  The  Office  of 
Justice  Programs,  Department  of  Justice, 
published  a  Notice  in  the  Federal 
Register  (Vol.  56,  No.  11)  announcing  the 
FY  1991  Discretionary  Ingram  Plans  for 
its  component  bureaus,  including  the 
Program  Plan  for  the  Bureau  of  Justice 
Assistance.  In  the  Discretionary  Grant 
Application  Kit  announced  herein,  the 
BJA  program  plan  is  further  detailed, 
together  with  appUcation  requirements 
and  deadlines.  Interested  applicants 
should  call  the  toll-fi-ee  number  at  the 
BJA  Clearinghouse  (1-80Q-688-4252)  to 
request  a  copy  of  the  FY  1991 
Discretionary  Grant  Application  Kit. 
Gerald  dtmy)  P.  Regier, 
Acting  Director,  Bureau  of  Justice  Assistance. 
[FR  Doc.  91-4095  FUed  2-20-91: 8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Datarmlnations  Regarding  Eligibliity 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
January  1991. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met 

(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directiy  competitive  with 
artides  produced  by  the  firm  or 
appropriate  subdivision  have 


contributed  importantiy  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  dedine  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-25, 182;  Ranco,  Inc.,  Plain  City. 

OH 
TA-W-25, 109:  ZRM  Industries, 

Pottsville,  PA 
TA-W-25, 157;  Bulova  Technologies, 

Inc..  Valley  Stream,  NY 
TA-W-25,  004;  Krementz  &■  Co.,  Newark, 

NJ 
TA-W-25  034:  Heldor  Industries, 

Morristown,  NJ 
TA-W-25, 150;  The  Sewell  Co.,  Plant 

#3,  Breman,  GA 
TA-W-25, 107;  Windfall  Lumber  Co., 

Port  Angeles,  WA 
TA-W-25, 106;  Teledyne  Monarch 

Rubber  Div.,  of  Teledyne  Industries. 

Hartville,  OH 
TA-W-25, 126;  Bright  Star  Industries. 

Inc.,  Clifton,  NJ 
TA-W-25,  062:  Art  San,  Neptune,  NJ 
TA-W-25,  041;  Lewis  town  Specialty 

Yams,  Inc.,  Lewistown,  PA 
TA-W-25,  020:  Ansewn  Shoe  Co., 

Bangor,  ME 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-25. 233;  Zenith  Electronics  Corp.. 
El  Paso.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25. 121;  Oak  Technical.  Inc.. 
Ravenna,  OH 

Increased  imports  did  not  contribute 
importantiy  to  worker  separations  at  the 
firm. 
TA-W-24, 958:  Shulton,  Inc.,  Clifton,  NJ 

Increased  imports  did  not  contribute 
importantiy  to  worker  separations  at  the 
firm. 

TA-W-25, 127;  Cedar  Creek  Forest 
Products,  Ocean  Shoes,  WA 
Increased  imports  did  not  contribute 

importantiy  to  woirker  separations  at  the 

firm. 

TA-W-24, 995;  Beth  Energy  Mines,  Inc.. 
^33  Mine,  Ebensburg,  PA 
U.S.  Imports  of  coal  were  negligible  in 

1988, 1989  and  Jan-June  1990. 

TA-W-25, 214;  Oil  Field  Rental  Clyde, 
TX 
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The  work«»'  fliBnUwaat  prodaG» 
•aacidfiMn^ufradlaraartifisatiaB   . 
imdM  MsttoK  222  of  ths  Tfead*  Act  o{ 
1974. 

ri4-lV-n2K  097;  Bhthone-<JMT.  NuOey.  NJ 

Th»iwwion>liiB  imtatod  that 
critalHi  19  bM  Bol  kaan  nat  Salw  ov 
1  did  Bot  dcBliM  dulling  Hm 


COTtiflcaloa. 

TA-W-2S,  133:  Eastman  Christensen, 
Hoaatan,  TX 
The  workers'  firm  does  not  pro<fo«e 
an  article  M  CB^dead  fbr  cKtlficatian 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25. 12trChampiin  Refining  9 
Clmaucata,  biting,  TX 
The  workers'  firm  does  not  pnxftice 
an  article  ae  nqniredbr  certification 
under  section  222  of  the  Trade  Act  of 
1974 

TA-W-24.  954:  Paul  Heed.  Inc., 
5— oucim  A7 
The  woikers'  fins  doee  not  pi>od\ice 
an  artidtaaiaqeired'farcertificatioD 
uodv  MdtoKSa  of  tke  Trade  Act  of 
1974. 

TA-W-^St  M£-  Mr.  Nkk'B  Tnidting  Co.. 
Inc.,  Seeknonk,  MA 
Tho'  wotfcew^'  ttim  does  net  produce 
an  artkb  aeieq«i9ad  for  certificatieft 
under  secioo  227  of  Ike  Tradb  Act  (rf 
1974. 

TA-W-^,  024:  Ares,  Inc.,  A  Subtfdfdry 
of  Chamkwhm  Oxp.,  Port  Clinton, 

cm 

Tae- werfcers"  flm  does  not  produce 
an  article  as  required  for  certification 
under  soetiaR22Z  of  the  TradB  Act  of 
1974. 

TA~W-35i  17T,  MbraUkfn  OH  Co.. 
Hmmtoa  Admimatrativo  Strvices, 
Offica  Sorricoo,  Noaton,  TX 
The  workers'  firm  does  not  produce 

an  artiek  a»  reraised  let  certificatioD 

under  section  222  of  the  Tirade  Act  of 

1974 

lA-n-as,  ua:  BiehamtdBrolhen  Co.. 
Cleveland.  OH 
hcieaaed  importe  did  not  coirtribute 
impertanlly  to  wcKkei  aepaiatians  at  the 
firm. 

TA-W-25, 184:  Rome  Tumey  Radiator 
Co.,  Rome.  NY 
Increased  imparts  did  not  contnbote 
importantly  to  wodiet  separations  at  the 
firm. 

TA-W-25. 186;  Hygiene  Industries  Plant 

m  and  Plant  #a  Bcooklya.  NY 

Increased  impotta  did  not  contribute 

impoitantly  to  worker  separations  at  the 

firm. 

TA-W-as,.  187:  TXO  Production  Corp.. 
Shreveport.  LA 


Inueaoediaparts  did  not  contribute 
impoitaBlly  to  wofkoe  sapantioaa  at  the 
fimu 
TA-W-25, 084:  Whirlpool  Carpi,  Marion 

kiCMaaad  tapoHi  didaaft  coutciauto 
importantly  to  worker  separationa  at  the 
film. 

TAr-W^3Si  1S4C  Whirlpool  Carp,,  Mt 
S»efBng,KY 

Increased  imports  did  not  contribate 
importantly  to  woricer  separationa  attha 
firm. 

TA-W-^,  iSSi  Government  Systems, 
Maaufacturing  Div..  Antral  Data- 
•    Corp.,  Bfoomingtoa,  MN 
Increased  imports  did  not  contributn 
importantly  to  worker  separations  at  the 
firm. 

TAr-W-24, 008:  Hewitt-Robins  Co^.. 
PaaaaicNJ 
Increased  import*  did  not  contribute 
importantly  to  worker  separationa  at  the 
firm. 

TA-W-as^  U3:  Asea  Rnwn  Baveri 

OnngaCT 
Increased  iOBforti  did  not  contribute 
importantly  to  wacker  separalians  at  the 
firm. 
TAr'W-2S440i  The  Hoover  Co.,  North 

CaatoB,OH 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-2S,147,'PPGIndustaea.  Tipton. 
PA 
Increased  iaporladdnot  contribiHa 
importantly  to  worker  sepocationaaC  the 
firm. 

TA-W-25i094:  Irving  Tanning  Co., 
Hartland,  ME 
Increased  imports  did  not  contribute 
importantly  to  wodier  separationa  at  Ae 
fimk. 

TA-W-MJ163:  Umetco  Minorals  Corp.. 
Weetem  Cohrado  Mine,  Western, 
CO 
Incraaaed  importa  did  not  contribata 
importantly  to  worker  separations' at  the 
firm. 

TA-W-2^gei:  Uinetco Minerals  Carpi, 
Blanding  Milt.  Blanding.  UT 
bisreaaed  imports  od  not  contribute 
important  tv  worker  separations  at  the 
firm. 

TA-25.07S:  National  SOmiconductor, 
Puyatlup.  WA 
The  bivestigation  revealed  that 
criterion  (Z^has  not  been  met.  Sbles  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-26,0&2:  Sbenango.  lac.  Neville 
Island,  PA 
U.S.  importa  of  ingot  molds  and  pig 
iron  were  negligible  in  1880  and  18Ba 


TA-Wnit,t8B(:APfofFlorld)a,  Silver 
Sprw^  FL 
A  certification  was  iamed  covering  alt 
workers  separated  on  or  after  October 
11.1989. 

TA-W-254B4:  Gluten  Industries, 
Metuehea,  NJ 
A  cartification  waa  iasuad  covering  all 
wodeeia  separated  en  ot  after  November 
21.1989. 

TA-W-35te43t  MA-ZEL  Sportswear 
MeBufacturwg,  Inc.,  Boston,  MA 
A  certificatton  was  iasoad  covering  all 
wariuES  separated  oa  or  after  October 
26.1989. 

TA-W-2S,ieO:  Eaton  Corp.,  Controls 
Div„  Fiemont,  OW 
A  certification  was  issued  covering  aC 
woricers  Ptodndngantomotive  switches 
at  Eaton  Corp.,  Controls  Div..  Fremont. 
Ohia  separated  on  or  after  June  29. 1990. 

TA-W-25.093:  General  Tire,  Inc.,  Waco^ 
TX 
A  certification  was  issued  covering  aH 
workers  separated  on  or  after  November 
7.1989. 

TA-W-25,145:  National  Lock  Corp.. 
Sikeston.  MO 
A  certificatioa  waa  iasuad  cavariag  all 
workers  separated  on  or  after  November 
15.«Bft 

TA-W-3Btt39t  The  Lee  Apparel  Co., 
Lebanon,  MO 
A  certification  was  issued  covering,  all 
workers  separated  on  or  after  November 
16,1989. 

TA-W-25^ie3:  Gaiaesboro  Industries, 
Gaiueabore,  TN 
A  cartification  waa  issued  coveting  all 
woikers  separated  on  ot  after  Noven^r 

TA-W-24.9fe;  Otark  Manufacturing 
Co..  Oaark.  AL 

A  certfficafion  was  issued  covering  all 
workers  sefknated  on  or  after 
September  24. 1969  and  before  Jtouary 
18.188a 

TA-W-2S,M0:  Harvey  Didbstries,  Tnc, 
Athens,  TX 

A  certification  was  issued  coveting  all 
woricers  separated  on  or  after  November 
19, 1989. 

TA-W-2SJ»3(  VLaraSwimwear.  lac, 
Bleoa4iald,  Nf 

A  certification  waa  iasuad  covesing  all 
workers  separated  on  or  after  November 
3.1988. 

TA-W-MMH  Taktroaix.  Inc. 
Vancouver..  WA 

A  certificalion  waa  issued  coveting  all 
worken  separated  on  or  afker 
September  2f4,.  1989. 

TAr-W-24,3»:K-TSitfaaay,  WeaLAlUa. 
Wl 


gttifater  y  VoL  JW.  Ng  36  J  Thiuid^  I^bnaqr  TX 


Acactifioatiaa  wasiaauad  eoaering^ 
workers  separated  on  or  after  October4. 
1989. 

TAr^W^a4joatKa>€kai[ioak,  hw^ 
SewaMa.Hi 
A  certificatioB  was  iBBaed  cowalng^ 
workers  separated  on  sr  aflerOolober  1. 
1988. 

TA-W-24M7:Zemdi  Electromcs  Corp., 
Spi  ii^jfiaid,  MO 

A  certifioBliiHi  was  issned  coaering  afl 
workers  prododng  color  monitor  1492  at 
Zenith  Electronioa.  ^nin^eld.  MO 
separated  «n  or  after  )i^  1, 1990. 
TA-W-25,090:  Eagle  PassAooasing, 
Eagle  J>a9S.TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
9. 1989. 

TA-W-24^38:  Bensalea  Pipe  Sr  Tube 
Corp.,  Bensdlem,  PA 
A  certification  was  Issued  covering  all 
workers  separated  on  or  after 
September  27. 1888. 

TA-W-2B,aM:  Campb^'aSparlavmar. 
Woodbury,  TN 
A  certification  was  iaaned  covering  all 
workers  separated  on  or  after  October 
31. 1989. 

TA-W-^,0B5:  Key  HiJlow  Corp. 
Ffeasant  Shade.  TN 
A  certification  was  Issued  covering  all 
woikers  separated  on  or  after  November 
6,1888. 

TA-W-24.07B;  KW.  MLM4ppaxl » 
Blue  Jean  Factory,  Isbaaen,  TN 
A  certification  was  issued  oovering  all 
workers  separated  en  or  after  October 
10.1989. 

TA-W-M.977:R.W.  MLMAfip^el» 
Blue  Jean  Factory,  Scottavjlla,  KY 

A  certification  was  issued  oovering  all 
woikers  sepaiatad  on  or  after  October 
iai988. 

TA-W-24,978:  R.  W.  MLM  Apparels 
Blue  Jean  Factory,  Holbmd,  KY 

A  certification  was  issued  covering  aU 
worktts  separated  on  or  after  October 
iai988. 

TA-W-^lM:  Bodioettjobnaen, 
MMdredOk 
A  CBartffiorfoBinras  lasnadiCDWuiMgnB 
workers  sepaBBted  sm  at  atkat  Nevonber 

9.  XMWL 

TA-W-ailMA;>GeeigiaBeet.<:hapei 
im,TN 
A  certifioatioB  was  4sBaed  covering  a& 
worieen  o«paBAed«n  ar  niter  No«enft>er 

TA-W-^5,f04:3LPanIBportswBarCo.. 
"St  Paid,  VA 
A  certifiattiqn  wasisanad  covering  dl 
woikers  sepaiiiteo  on  or  dfter  Octdier 
22.1988. 

TA-W-25JS8I:  The  Lee  Apparel  Co., 
HartvitUMO 


5.1989. 

TA-W-25fi3l:  GaiyCo..  lac  CaU^m, 
TN 
A  certification  was  i««ii»H  rAvoHi^  gQ 
workers  separated  on  or  alter  October 
Sa,  i990. 

TA-W-25,2^  Scott  Co.,  Inc.,  Anderson. 
SC 
A  certification  was  issued  covering  aU 
workers  separated  on  or  aftarOctober 
24.iaoa 

TA-W-2S,28e:  BoIdSnteQiruea.  hK., 
Spartanburg,  SC 

A  certification  was  issned  covering  all 
workers  separated  on  or  after  October 
24.1990. 

I  hereby  ^certify  that  fiie 
aforementioned  determinafions  were 
issued  during  the  month  of  January, 
1991.  Copies  of  these  detenninations  are 
available  for  inspection  in  room  C431B. 
U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW..  Washington. 
DC  .20210  during  normal  business  hours 
or  will  be  mailed  lo  persons  to  write  to 
the  above  address. 

Dated:  Fehruaiy  5, 199L 
Marvin  M.  Fooks, 

Director,  Office  ef  Trade  Adjmtmteet 
Assistance. 
fFR  Boc.  MhIOBS  Filed  i-aa-m;4t*S  am] 

■NJJNO  COOC  4B10  W  U 

[TA-W-ZSttWO] 


Bfen  application  dated  January  A 
1991,  the  Glasa.  MoldsiB.  PotteQC 
Plastics  A  Allied  Warkecs  Union  [GMP] 
requested  administrative 
reconsideration  of  the  si^ject  petition 
for  isade  adjustment  aasistanne  Hie 
denial  .ootioe  waa  signed  on  December 
21. 1990  and  jmfaliahed  in  the  Aedanl 
Regiatar  on  JaMiaiy  17. 1891 56  fR  1625). 

Pursuant  to  20  cm  00.1B(cj 
reconsideration  may  be  granted  under 
the  fellowing.dmanstBnGes:  {1)  itit 
appears  oa  the  basis  ^  facts  jiot 
pretdoualy  conaidBred.thatlhe 
detarmination-conyilaiaad^of  was 
erroneous,  (2)  If  it  SKwars  that^fae 
dfttftrminatiou  rmwilainffTl  of  was  -based 
on  a  mistake  te  the  datenninetian  of 
facts  not|»eviously  rinasidemri;<M'-(8)  If 
in  fhe  opinion  iifithe  Oerti^ngOffioM',  a 
misinteqiretatian  of /acts  or  df  the  iow 
justified  rernaaidHratJonaf  the  dedeion. 

The  workars.at  Sedro  WooMey 
prndiiced  <aaHngs.  The  Sedso  WooUcy 
facility  okaed  4n  July.  J90a 


and  Umber  tmfeEifaated  impartanllgr  lo 
declines  in  sales,  production  and 
employment  at  Skagit 'Manufacturing. 
The  union  also  provided  Ihe  name  of  a 
customer  who  imported  foreign'oasfings. 

ThaOupailaieutadAeasad-fce^ifl  and 
timber  issues  in  its  noliae  of  negative 
determination.  In  order  for  woikers  to 
obtem  e  woncer  group  ceitiULabon  Oieie 
must  be  increased  imports  of  articles 
that  are  like  or  directly  competitive  with 
those  produced  at  the  woricers*  'firm  and 
they  must  have  contributed  importantly 
to  declines  in  sales  or  production  and 
emfAoyment  Timber  and  oil  are  not  like 
or  directly  competitive  with  castings. 

The  Department's  customer  survey 
included  data  from  the  customer 
submitted  by  the  union.  No  new 
information  was  submitted  by  the  union 
which  would  wammt a  changein  (he 
Department's  determination. 

CondusioB 

After  a  review  rf4ie  appBoaSon  and 
investigative  findings,  I  cmiclude  that 
there  Jsas  iMen  no  ener  or 
uiiBiaten«Btatiauafthelaworaffee 
facts  whsch  wodUiBStify 
reconsideration  oi  the  Bepartmant  of 
Labei^s  jiier  deoision  Accordingly,  the 
applkation  is  denied. 

Signed  at  Washingtoa  DC,  thia  nth  dajref 
February  1991. 
Robert  O.  DeskiagchaBvi^ 
Director.iOffiee  irflagialatian  ^ActuaiM 
Services.  UaeasploytDentkisiuaBce  Service. 
[FR  Doc  ai-40Q3  Bil«L2-ao-ai:  ftMaaiJ 


MARim  UmiEB  lUNa  JR.  FEDERAL 
HOLIDAY  COHHISSIOM 


iMaiinQ 


;  IJie  Martin  Luther  King.  .Jr. 
Federal  iidUdny  "Comausaion. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  acoordaooe  with  the 
Federal  Advisory  Committee  Act  Public 
Law  92-463,  as  amended,  the  Martin 
Luther  iOng,  }r.  Federal  Holiday 
Commission  announces  a  forthcoming 
meeting  of 'die  Camndesion. 
date:  March  6, 1991. 


:l-3p.m. 
location:  Hoybum  House  Office 
Building,  room  2203.  Washington,  1X1 
nmci  TOVI  AiiwaMm:  Review  oT 
CommiBsion  Activities  for  1991;  Reports 
from  Committees  trf  ifae  Commission; 
Finandal  Report. 

Madefine  T.  lawson,  the  Martin  Luther 
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King,  ft.  Fadsral  Hobday  CommiMion, 
WaaUngton.  DC  2M10  (208)  708-1005. 

DalMl:  Mmuy  U  Un. 
lliiihiT.Uww. 

DapatyExacuttnDindor. 

[FR  Doc  91-1107  FUad  l-ao-01: 8:45  un] 


NATIONAL  CnCOIT  UMON 
ADMMMTRATION 


OMBfor 


Date:  Pebnaiy  IS.  1901. 

The  Natioaal  Credit  Union 
Adminiatration  haa  aubmitted  the 
foUowiog  public  infonnation  coUection 
requirementa  to  OMB  for  review  and 
clearance  under  the  Paperworic 
Reduction  Act  of  lOea  Public  Law  96- 
511.  Copiea  of  the  aubmiaaiona  may  be 
obtained  by  calling  the  NCUA 
Qearance  Officer  liated.  Commenta 
regarding  information  coUectiona  ahould 
be  addreaaed  to  the  OMB  reviewer 
liated  and  to  the  NCUA  Qearance 
OfGcer.  NCUA.  Adminiatrative  Office, 
room  7344, 177B  G  Street.  Waahington. 
DC2045e. 

OMB  Number  3133-0004. 

Fonn  Number  None. 

7>pe  of  Review:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
aubstance  or  in  the  method  ot  collection. 

Tide:  Criminal  referral  form. 

Description:  All  federally  insured 
credit  uniona  are  required  to  complete 
and  within  seven  buainess  days  report 
suspected  criminal  activity  on  NCUA 
Form  2362  to  the  NCUA  Regional 
Director,  U.&  Attorney  and  the  PEL  This 
requirement  provides  for  timely  and 
apedfic  information  needed  for 
diedaiona  regarding  proaecution. 

Respondents:  Federally-inaured  credit 
unions. 

Estimated  Number  of  Respondents: 

8oa 

Estimated  Burden  Hours  per 
Response:  1.50  hour*. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,200  hours. 

Clearance  Officer  Wilmer  A.  Theard. 
(202)  eez-OTOa  National  Credit  Union 
Administration,  room  7344. 1776  G 
Street,  NW,  Waahington.  DC  20456. 

OMB  Reviewer  Gary  Waxman  (202) 
395-734a  Office  of  Management  and 


Budget,  room  3200,  New  Executive 

Office  Building.  Waahington.  DC  20S03. 

BwicyBakw. 

Secretary  of  the  NCUA  Board. 

(FR  Doc  91-«0ie  Filed  a-l»-01: 8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

Docuwufita  CohIiIhIhq  RwportliiQ  or 
RMorakMpno  Ra^urwiMHtK  Offlo# 

ofl 


r.  Nuclear  Regulatory 
Commission. 

action:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 


:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recenUy 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  propoaal  for  the  collection  of 
information  under  the  proviaiona  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

1.  Type  of  submission,  new.  revision, 
or  extension:  Extension. 

2.  The  tide  of  the  information 
collection:  Caseload  Planning  Survey. 

3.  The  form  number  if  applicable:  NRC 
Form  462. 

4.  How  often  the  coUection  ia 
required:  The  information  is  requested 
annually. 

5.. Who  will  be  required  or  aaked  to 
report:  The  information  ia  requeated 
from  approximately  100  current  and 
potential  licensees  under  10  CFR  Parts 
40, 70, 71,  and  72,  primarily  suppliers  of 
foel  and  associated  services  needed  for 
the  nuclear  power  industry. 

0.  An  estimate  of  the  number  of 
responses:  70. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request  Four  hours  per 
response,  for  a  total  of  280  hours. 

8.  An  indication  of  wdiether  aection 
3504(h),  Public  Uw  96^11  appUea:  Not 
applicable. 

9.  Abstract  Information  ia  requeated 
each  jrear  from  current  and  potential 
NRC  licensees,  primarily  suppliers  of 
fuel  and  associated  aervices  needed  for 
the  nuclear  power  industry,  about  their 
plans  to  submit  license  revie*v  requests 
to  the  NRC.  to  aaaist  the  Office  of 
Nuclear  Material  Safety  and  Safeguarda 
in  preparing  a  caseload  forecaat  prior  to 
budget  formulation.  NRC  Form  462  is 
used  to  collect  the  information. 

Copiea  of  die  aubmittal  may  be 
inspected  or  obtained  for  a  Cm  from  the 
NRC  Public  Document  room.  2120  L 


Street,  NW.  (Lower  Level),  Washington. 
DC 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer 
Ronald  Kfiiaak,  Paperworic  Reduction 
Project  (3150-0072),  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-3019,  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  officer  is  &enda 
Jo.  Shelton.  (301)  402-8132. 

Dated  at  Bethetda,  Maryland,  this  12th  day 
ofPebniaiyl901. 

For  the  Nuclear  Regulatory  CommiMion. 
PatridaCNony, 

Designated  Senior  Official  for  Information 
Resources  Management 
[FR  Doc.  91-4051  Filed  2-20-81;  8:46  am] 


Advlaocy  Comnilltaa  on  Raoctor 
Safaguarda  (ACR8)  and  Advlaory 
Comintttaa  on  Nudaor  Waala  (ACNW)i 


In  order  to  provide  advance 
information  regarding  pro]>osed  public 
meetings  of  the  ACRS  Subcommittee 
and  meetings  of  the  ACRS  fuU 
Committee,  of  the  ACNW,  and  the 
ACNW  Woridng  Groups  the  following 
preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  which  have 
been  acheduled  and  meetinga  which 
have  been  postponed  or  cancelled  since 
the  last  list  of  proposed  meetings 
published  January  24. 1901  (56  FR  2779). 
Those  meetings  which  are  definitely 
scheduled  have  had.  or  will  have,  an 
individual  notice  published  in  the 
Federal  Register  approximately  15  days 
(or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  ACRS  full 
Committee  and  ACNW  meetings 
designated  by  an  asterisk  (*)  vdll  be 
open  in  whole  or  in  part  to  the  public. 
ACRS  full  Committee  and  ACNW 
meetinga  begin  at  8:30  ajn.  and  ACRS 
Subcommittee  and  ACNW  Working 
Group  meetings  usually  begin  at  8:30 
a.m.  The  time  when  itema  Uated  on  the 
agenda  will  be  discussed  during  ACRS 
fuJl  Committee  and  ACNW  meetinga 
and  when  ACRS  Subcommittee 
meetings  will  start  will  be  published 
prior  to  each  meeting.  Information  as  to 
whether  a  meeting  haa  been  firmly 
scheduled,  cancelled,  or  reacheduled.  or 
whether  changes  have  been  made  in  the 
agenda  for  the  March  1991  ACRS  and 
ACNW  full  Committee  meetings  can  be 
obtained  by  a  prepared  telephone  call  to 
the  Office  of  i£»  Executive  Director  of 
the  Committees  (telephone:  301/402- 


Fednd  Rogbter  /  Vtd.  80,  No.  35  /  Thunday.  Mmsaiy  2t  mi  J  fbxhcea 


4000  (reconfiiQ)  or  901/492-7288.  Attn: 
Bailbara  jo  White]  between  7:30  a  jn. 
and  4:15  pan.,  Eastern  ^me. 

nriTfi  flnhrnaimmns  liaatliy 

TVA  Plant  Ucemias  <Btd  Restart, 
Match  a  (2  pjm.)  and  S  (Bao  aon.),  1801. 
Ambnky  Suite  Hold.  HudaviUe.  AL. 
'^''**  ^*"**'"""""***fy*iH  wtviitiY  die 
ptaaaad  nataxt  of  fiEDwoaFeny,  UnJt2. 

Advanced  Preesurieed  Water 
Beacton,  March «.  1001.£ethesda.  MD. 
The  Suhfiommittee  wiU  diacaaa  the 
Accidaat  Analyaaa  andSeiamic 
Methodologiea  lor  the  ABB  Comhiiation 
Engineering's  Syatem^^f  Standard 
Plant  Deaiga.  andodier  related  issues. 

Human  Factors.  March  8. 1991  (3 
p.m.).  Bethesda.  tJID.  TheSvLhcomoMae 
will  review  the  Proposed  Ride  on 
Training  and<Qudification  of  Civilian 
Nuclear  1>ower  Rant  Penonnel. 

Planning  and  Procedures,  March  7, 
1991  (5:30  pn.),  BeAeeda,  Hfl).  The 
Subcommittee  will  discuss  the 
qualifications  of  candidates  nominated 
for  appointment  to  the  Gonmdttee  and 
revisions  to  the  Subcommittee 
assignments.  Purtious  of  this  meeting 
will  be  dosed  to  discnss  information  of 
a  personal  nature  the  tbsdosure  <A 
which  woidd  oonstMote  a  deeriy 
unwarranted  invasion  ef  personal 
privacy. 

Improved  Lig^  WaterJieactars, 
March  14  and  IS,  1801  (tentative).  Pak) 
Alto,  CA.  The  Subcommittee  w^  review 
the  NRC  staffs  Draft  Safety  Evaluation 
Report  oorreepoBdiog  to  Checpters  8-13 
of  the  EPRI-ALWR  Requirement 
Document  for  the  Evolutionary  Designs, 
and  other  related  issues. 

Joint  Thermal  Hydraulic  Phenomena 
and  Severe  Accidents.  Match  Zi,  1991, 
Bethesda.  MD.  The  Suboommittee  wiH 
discuss  the  issue  of  NRC  computer 
codes  and  their  documeiUation. 

Auxiliary  and  Secondary  Systems, 
March  22. 1091,  Bethesda.  UD.  The 
Subcommittee  will  disease  the 
NUMARC  Fbe  VnlnsraUhtiea 
Evahiation  (FIVE)1irletfaaddagr  and 
Generic  Issue  isa  'SaaentialSenriae 
Water  Pomp  Failures  at  Mult^ifamt 
Sites." 

Mainteaanae  Practice  and 
Procedures,  April  10, 1901,  Sethesda. 
MD.  The  Subcommittee  willfdiscuas  the 
maintenance  xule  package. 

Tbamal  HydrauUc  PKennmena,  Sale 
to  be  determined  (March.  tentativGi). 
Bethesda,  MD.  The  Subcommittee  will 
review  the  status  Of  the  appUcationof 
the  Code  Scaling,  ApplicaUlity,  and 
Uncartainiy  (CSALQ  fivalaaliaB 
Methodology  to  a  small-break  U3GA 
calcdatiaa  lor  afiftW  jiiaBt 

Advanced  Boiling  WatarJlaactors. 
Date  to  be  determined  (Mardi/Z^nfl, 


tentative),  Bethesda,  MO.  The 
Subcommittee  will  review  the  GE/ 
ABVW  design  detail  and  layout. 

Joint  fkmt'Operatiora  and 
Probabilistic  Assessment,  Date  to  he 
determined  (April  tentative),  Bethesda, 
M3.  Tin  Sabomn^ttaes  wffi  review  the 
NRC  staff's  Action  Plan  to  evaluate  the 
risk  from  nuclear  power  plantahutdoum 
operations. 

Joint  Thermal  Hydraulic  Phenomena 
and  Core  Perfarmanee,  Date  to  be 
detenntned  t  April/May,  tentative), 
Bethesda.  MD.  Tlie  Subcommittees  will 
continue  their  review  of  oie  issues 
pertaining  to  BWR  core  power  stability. 

Joint  Regulatory  ActivHies  and 
Containment  Systsms,  Date  to  be 
determined.  Defhesda,}ffl3.  The 
Subcommittees  wffl  review  'die  proposed 
final  revisien  to  appendix  J  to  10  CFR 
part  93,  'Trimary  Reactor  Containment 
Leakage  Testing  for  Water-Cooled 
Power  Reactors,"  and  an  associated 
Regulatory  Guide. 

Severe  Accidents,  Date  to  be 
determined,  Bethesda.  MD.  The 
Subcommittee  will  discuss  elements  of 
the  Severe  Accident  Research  Program. 

Joint  Advanced  Boiling  Water 
Reactors  and  Advanced  Pressurized 
Water  Reactors,  Date  to  be  determined, 
Bethesda,  MD.  The  Subcommittees  will 
perform  a  comparison  between  the 
Licensing  Review  fiaais  documents  for 
the  GE/ABWR  andCE/Systems  60+ 
designs. 

Instrumentatioa  and  Control  Systems, 
Date  to  be  determined,  Bethesda,  Kffi. 
The  Subcommittee  will  discuss  £PRI'« 
reactor  set-point  analysis  methodolo^ 
for  future  jilanta. 

Improved  Light  Water  Reaators,  Date 
to  be  detemuMd,  Bethesda,  MD.  Tlie 
SuboomniiHee  will  discuss  adoption  of 
the  (N+2)  cono^  for  future  plants. 

ACRS  FnH  CoanaMaa  Meetiivs 

371st  ACRS  Meetit^  March  7-0,  lOKl, 
Bethesda,  MD.  IteoM  ase  tentatively 
scheduled. 

*  A.  Reactor  CperatiogExpenenoe 
ondEveatB  fOpen}   Briefing  and 
discussion  regarding  recent  operating 
events  at  nucletfaewer  plants, 
inohiding  aeoaiota/ooBaiiDn  rtamap*  to 
the  piping  at  IfaeMillstoaeNnclBar 
Power  Station.  Unit  3. 

*R  Petfoeamnae^SolaDeid  Vahm 
(Clfptvi}   Brinfing  and  riiamnninn 
regarding  tfaeatatusef -the  review  and 
evaluation  of  solenoid  <valvepBohlNns  A 
US.  nnolear  power  plaa4s  peofonned  by 
the  NRC's  Office  for  Analysis  and 
BvakiatioB  of  O^p^ational  Data  {A£OD). 

*C  ContainmeaiJ3eaign  Criteria 
fflpaB>-Continae  pngiarflrinn  of  AC8S 
report  to  NRC  regarding  containment 


design  criteria  for  future  lig^t-water 
reactor  plants. 

D.  Browns  Perry  Nuclear  Power 
Plant  &tit  tfOpen)—  Review  and  report 
onpRpoeea^festert'fn  tiie  Bsowns  afe^y 
Nuolev  Power  nant.  Unit  2. 

*E.  Oyster  Cretii  Nachar<Seneratmg 
StxHiaB  ^QMKjMdeview  and  report  on 
prcqxiaed  Ml'tera  opeta  ting  lissnse  lor 
this  nudear  plant 

*¥.  Training  and  Qaalifioaiian  ^ 
CieHiaa  NuaJear  Power  Plant  Pereoanel 
(OpenJ—SdBviem  and  report  on  the 
prqiwsad  MIC  rule  wgardiag  training 
and  qualification  of  d^vUan  nudear 
power  plant  personnel. 

*C.Future  ACRS  Activities  (Open)— 
Discuss  wnHfdpntpf^  Subcommittee 
activities  and  items  proposed  for 
consideration  by  the  foil  Committee. 

•H.  ACRS  Subcommittee  Activities 

(Open)—^^ss  and  discuss  reports 

regarding  the  status  di  assigned  ACRS 
subcommittee  activities. 

*L  Appomtment  efACRS  Members 
^0!pe/i>-4)isoaBS  quafificationB  of 
candidaftos  proposed  for  appointment  1o 
theCoomrittoe. 

*J.  Condect  of  ACRS  Activities 
(Open)— Discuss  proposed  revision  of 
ACRS  byiows  and  odier  administrative 
matters  aa  appsapriate. 

*K.  Misoellaneous  ^C)pen>— Complete 
discussion  of  topics  considered  at 
previous  maetiags  as  tine  and 
availability  of  infbrmatian  permit 

372ad  ACRS  Meeting.  April  11-13, 
1991 — Agenda  to  be  announced. 

373rd  ACRS  Meeting.  May  9-11, 
1991 — ^Agenda  to  be  announced. 

A(CNWftdl<}aa«ittae  andWoAinc 
Groapl 


29th  ACNW  Meeting.  Man*  20-22, 
1901,  Bethesda,  MB.  Items  are 
tentatively  adiedided. 

*A.  Review  and  connnent  on  an  NRC 
staff  Tedmtod  Position  regarding 
Regrikrte^Consideretions  in  the  Design 
and  GeuetwutioM  ol  flbe  Exploratory 
Shaft  Vadkty. 

*B.  iteview  and  ^josBBent  on  the  NRC 
staffs  .Iiilm  till  Criteria ior 
Him  iiiiiiiaasirtnifio. 

*C  Jfeidi«iand  discasskm  Tegarding 
theatalaa  stf  fte  Systemalic  Re^ilatary 
^Aaalyais  cnnendylwmg  conducted  by 
the  OeBterivlfaidear  Waste 
Regulatory  Aanlyses  (CNWRA). 

*D.  Briefi:^  by  and  discussion  with 
the  NBCs  Division  of  High  Level  Waste 

lillimjillliail  jp>r«nnpal  na  -thftir  plana 

for  the  Beview«f  die  DOESgq^ioratoty 
Shaft  Facility  Alternatives  Study. 

*E.  Meeting  widi  the  iow-levd  waste 
coordinator  from  Massachasetts  to  hear 
about  the  development  of  ibe  state's 
strategic  plan  for  LLW  disposal. 
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*P.  Meeting  with  the  Commissioners 
to  discuss  items  of  mutual  interest 

*G.  Continue  discussions  on  10  CFR 
pert  60,  high4evel  waste  repository 
subsystem  performance  requirements 
and  their  confonnance  with  the  EPA 
high-level  waste  standards. 

*H  Discuss  and  report  on  Carbon-14 
considerations  relative  to  a  hi^-level 
waste  repository. 

*I.  Prepare  response  to  a  recent  Staff 
Requirements  Memorandum  related  to 
revising  10  CFR  part  61  relative  to 
attention  to  leaching  resistance  of  the 
low-level  waste  form. 

*).  Review  NRC  oversight  and 
monitoring  of  existing  low-level  waste 
disposal  facilities  through  the 
Agreement  State  program. 

*K.  Discuss  anticipated  and  proposed 
Committee  activities,  future  meeting 
schedule,  administrative  and 
organizational  matters,  as  appropriate. 

*L  Briefing  by  Louisiana  Energy 
Systems  on  their  private  uranium 
enrichment  fadli^  plans.  Topics  of 
interest  include  the  disposal  of  the 
depleted  uranium  and  the  licensing 
process  for  the  facility. 

*M.  Discuss  matters  and  specific 
issues  that  were  not  completed  during 
the  previous  meetings  as  time  and 
availability  of  information  permit 

30th  ACNW Meeting.  April  23-24. 
1991 — Agenda  to  be  announced. 

31st  ACNW Meetiiig.  May  22-23. 
1991 — Agenda  to  be  announced. 

ACNW  Working  Croup  on 
Ceophysics.  Date  to  be  determined, 
Bethesda,  MD.  The  Working  Group  will 
discuss  the  use  of  geophysics  in  site 
characterization  of  a  HLW  site. 
Discussions  will  include  key  site 
characterization  problems  for 
geophysics  to  address  and  the 
geophysical  methods  needed.  The 
Working  Group  will  also  discuss  the 
DOE  report  "Status  of  Data.  Major 
Results,  and  Plans  for  Geophysical 
Activities,  Yucca  Mountain  Project." 

ACNW  Working  Group  on  Long-Term 
Climate  Change.  Date  to  be  determined, 
Bethesda,  MD.  The  Woridng  Group  %vill 
discuss  how  well  climate  changes  can 
be  predicted  in  the  future  and  ^e  impact 
on  the  assessment  of  performance  of  a 
HLW  repository. 

ACNW  Working  Croup  on 
Quaternary  Geologic  Dating,  Date  to  be 
determined.  Bethesda,  MD.  The  Working 
Group  will  discuss  problems  and 
limitations  with  dating  methods, 
particularly  those  related  to  the 
assessment  of  volcanic  hazards  at  a 
HLW  repository. 


Dated  February  li,  1901. 
lolnCHoyU. 

Advisory  Committee  Management  Officer. 
[FR  Docin-4052  Filed  2-20-01;  8:4S  am] 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

jjcnow;  Notice  of  meeting. 

tUMMANv:  Pursuant  to  the  Nuclear 
Waste  Technical  Review  Board's 
(Board)  authority  under  section  5051  of 
Public  Law  100-203  of  die  Nuclear 
Waste  Policy  Amendments  Act  of  1967. 
the  Board's  Panel  on  Transi>ortation  & 
Systems  will  hold  a  meeting  on  March 
14-15. 1901.  at  the  Albuquerque  Hilton 
Hotel.  1901  University  Boulevard.  NE.. 
Albuquerque.  New  Mexico  87102;  (505] 
884-2500.  The  sessions,  which  are  open 
to  the  public,  will  run  from  8:30  a.m.  to  5 
p.m.,  on  March  14.  and  from  8:30  ajn.  to 
12  noon  on  March  15. 

At  the  morning  session  on  March  14, 
representatives  of  the  Department  of 
Energy  (DOE)  and  its  contractor, 
Westinghouse,  will  brief  the  panel  of  the 
nature  and  scope  of  the  Waste  Isolation 
Pilot  Plant's  (WIPP)  transportation 
program.  That  afternoon, 
representatives  of  the  Environmental 
Evaluation  Group  of  New  Mexico,  the 
State  of  Nevada,  and  the  Western 
Governors'  Association  Working  Group 
on  Nuclear  Waste  have  been  invited  to 
comment  on  activities  in  their  state  or 
region  associated  with  the  impending 
transport  of  radioactive  waste. 

On  March  15,  presenters  firom  the 
previous  day  along  with  representatives 
of  the  DOE'S  Office  of  Civilian 
Radioactive  Waste  Management  have 
been  invited  to  participate  in  a  round- 
table  discussioiL  The  group  will  explore 
ways  in  which  planners  of  the  civilian 
radioactive  waste  transportation 
program  can  learn  from  efforts  already 
underway  at  WIPP  and  bom  future 
WIPP  program  activities  with  its  large- 
scale  radioactive  waste  transportation 
campaign. 

Transcripts  of  the  meeting  will  be 
available  on  a  library-loan  basis  from 
Ms.  Victoria  Reich,  Board  librarian, 
beginning  April  1. 1991. 
TOR  mfrmm  mknimation  contact: 
Ms.  Karyn  D.  Severson.  Nuclear  Waste 
Technical  Review  Board.  Office  of 
External  Affairs.  1100  Wilson  Boulevard, 
suite  910.  Arlington,  Virginia  22209;  (703) 
235-4473. 

RWraac:  The  Nuclear  Waste  Technical 
Review  Board  is  not  responsible  for 
reviewing  and  commenting  on  the  WIPP 


program,  which  is  substantially  different 
&t)m  the  civilian  program  to  dispose  of 
high-level  radioactive  waste.  The  WIPP 
program  involves  storing  defense 
transuranic  waste  in  salt  The  WIPP 
transportation  program  also  differs  in 
several  other  important  ways  from  the 
civilian  program.  However,  there  are 
similarities  between  the  two  programs, 
including  size  and  scope,  approaches  to 
accident  prevention,  and  need  for 
emergency  response  measures.  Because 
the  WIPP  program  will  commence  well 
in  advance  of  the  civilian  program,  these 
similarities  offer  the  planners  of  the 
civilian  program  opportunities  to  learn 
fitjm  the  experience  of  the  WIPP 
transportation  program  as  it  unfolds. 
The  purpose  of  this  meeting  is  to 
identify  and  to  explore  ways  to  exploit 
the  experience  gained  in  the  WIPP 
program  in  a  systematic  way  that 
benefits  the  civilian  program. 

feACKQROUNO:  The  Nuclear  Waste 
Technical  Review  Board  was 
established  by  the  Nuclear  Waste  Policy 
Amendments  Act  of  1987  to  evaluate  the 
scientific  and  technical  validity  of 
activities  undertaken  by  the  DOE'S 
civilian  high-level  radioactive  waste 
program.  In  the  same  law.  Congress 
directed  the  DOE  to  characterize  a  site 
at  Yucca  Mountain,  Nevada,  for  the 
proposed  development  of  an 
underground  repository  for  the 
permanent  isolation  of  commercial  spent 
fuel  and  defense  high-level  radioactive 
waste.  The  Board  is  responsible  for  the 
analysis  of  the  DOE's  Yucca  Mountain 
site-characterization  activities  and 
activities  relating  to  the  packaging  and 
transport  of  the  radioactive  waste  that 
ultimately  could  be  stored  there.  The 
Board  is  not  involved  in  any  way  in 
reviewing  the  WIPP  program. 

To  facilitate  its  review  of  the  DOE 
program,  the  Board  organized  its 
members  into  several  panels,  one  of 
which  is  the  Panel  on  Transportation  & 
Systems.  This  panel  is  reviewing  the 
DOE'S  programs  relating  to  the  transport 
and  packaging  of  civilian  radioactive 
waste.  The  woric  of  the  panel  has 
focused  on  issues  selected,  in  part 
because  of  the  opportunity  to  affect 
transportation  system  planning  for  the 
civiUan  program  while  it  is  still  in  its 
early  stages. 

Dated:  February  IS,  1991. 
William  D.  Bamaid. 

Executive  Director,  Nuclear  Waste  Technical 

Review  Board. 

[FR  Doc  91-«125  Filed  2-20«:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
(Ueenee  No.  02/02-0401] 

QHW  Capital  Corp.;  Surrendw  of 
Ucenae 

Notice  is  hereby  given  that  GHW 
Capital  Corporation.  501  Madison 
Avenue.  New  York,  New  York  02102- 
0491  has  surrendered  its  License  to 
operate  as  a  smaU  business  investment 
company  under  the  Small  Business 
Investment  Act  of  1958,  as  amended 
(Act).  GHW  Capital  Corporation  was 
licensed  by  the  Small  Business 
Administration  on  November  13, 1985. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on 
November  30, 1990  and  accordingly,  all 
rights,  privileges,  and  franchises  derived 
therefiY>m  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  February  7, 1991. 
Bernard  Kulik, 

Associate  Administrator  for  Investment 
(FR  Doc.  91-4078  Filed  2-20-91;  8:45  am] 

eiLLMQ  COOC  i02S-01-«i 


Public  Meeting 

The  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on 
Wednesday,  March  13th.  fivm  8:30  a.m. 
to  9:30  and  bom  11:30  a.m.  to  12  noon  in 
the  sixth  floor  conference  room,  at  the 
Small  Business  Administration,  409  3rd 
Stieet  SW.,  Washington,  DC. 

The  purpose  of  the  meeting  is  to 
discuss  such  matters  as  may  be 
presented  by  Advisory  Board  Members, 
staff  of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Hardy  Patten,  SBA,  room  6659.  U.S. 
Small  Business  Administration.  409  3rd 
Stireet  SW..  Washington.  DC  20416. 
telephone  (202)  205-6766. 

Dated:  February  11, 1991. 
)aan  M.  Nowalc, 

Director,  Office  of  Advisory  Councils. 
(FR  Doa  91-4079  Filed  2-20-91: 8:45  am] 
MUJNa  cooc  sossmi-H 


DEPARTMENT  OF  STATE 
[PuMc  Nottoe  1344] 

Shipping  Coordinating  Committee; 
Meeting 

The  Shipping  Coordinating  Committee 
(SHC)  will  conduct  an  ofen  meeting  at 


9:30  a.m.  on  May  1, 1991.  in  room  2415, 
at  U.S.  Coast  Guard  Hedquarters,  2100 
Second  Street  SW..  Washington.  DC 
20593.  The  purpose  of  the  meeting  is  to 
finalize  preparations  for  the  59th 
Session  of  die  Maritime  Safety 
Committee  and  associated  bodies  of  the 
International  Maritime  Organization 
(IMO)  which  is  scheduled  for  May  13 — 
24. 1991.  at  the  IMO  Headquarters  in 
London.  The  purpose  of  the  meeting  is  to 
discuss  the  papers  received  and  the 
draft  U.S.  positions  for  the  Maritime 
Safety  Committee. 

Among  other  things,  the  items  of 
particular  interest  are: 
— Consideration  and  adoption  of 

amendments  to  SOLAS  '74  and 

related  codes. 
— Reports  of  Technical  Sub-Committees. 
— Prevention  and  abatement  of  marine 

pollution  incidents. 
— Survey  and  certification. 
— Voyage  data  recorders. 

Members  of  the  pubUc  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  writing:  Mr. 
Gene  F.  Hammel.  U.S.  Coast  Guard  (G- 
CI),  room  2114.  2100  Second  Sti-eet  SW., 
Washington,  DC  20593  or  by  calling: 
(202)  267-2280. 

Dated:  January  31, 1991. 
Gfloftey  Ogden. 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc.  91-4018  Filed  2-20-91;  8:45  am] 

BILLMM  CODE  4710-07-H 


Office  of  Diplomatic  Security 
[Put>llc  Notice  1298] 

Privacy  Act  of  1974;  Altered  System  of 
Records 

Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  alter  an 
existing  system  of  records.  STATB-53. 
pursuant  to  the  provisions  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a(o))  and  the 
Office  of  Management  and  Budget 
Circular  No.  A-130.  Appendix  I.  The 
Department's  report  was  filed  with  the 
Office  of  Management  and  Budget  on 
October  4. 1990. 

It  is  proposed  that  the  current  system 
"Records  of  the  Inspector  General  of  the 
Department  of  State  and  the  Foreign 
Service"  be  renamed  "Records  of  the 
Inspector  General  and  Automated 
Individual  Cross-Reference  System." 
Also  proposed  are  revisions  and/or 
additions  to  the  system  location,  the 
categories  of  individuals  covered  by  the 
system,  the  authority  for  maintenance  of 
the  system,  categories  of  records  in  the 
system,  routine  uses,  retrievabiUty  and 
safeguards,  and  retention  and  disposal. 


These  changes  to  the  existing  system 
description  are  proposed  in  order  to 
more  accurately  reflect  the  Office  of  the 
Inspector  General's  recordkeeping 
system,  the  mlargement  of  the  scope  of 
its  mandate,  and  a  reorganization  of  its 
activities  and  operatioiu.  The 
introduction  of  the  automated  individual 
cross-reference  index  is  designed  to 
facilitate  the  management  of  the  name- 
retrievable  information  maintained  in 
support  of  the  Inspector  General's 
programs. 

Any  persons  interested  in  commenting 
on  the  altered  system  of  records  may  do 
so  by  submitting  comments  in  writing  to 
Frank  M.  Machak,  Acting  Director. 
Office  of  Freedom  of  Information. 
Privacy,  and  Classification  Review, 
Room  1239.  Department  of  State,  2201 C 
Stieet  NW..  Washington.  DC  20520. 

The  altered  system,  the  "Records  of 
the  Inspector  General  and  Automated 
Individual  Cross-Reference  System. 
STATE-53,"  will  read  as  set  forth  below. 

Dated:  October  4. 1990. 
For  the  Secretary  of  State. 
Sheldoo  ).  Kiys. 

Assistant  Secretary  for  Diplomatic  Security. 

STATE-53 
SYtTEMNAMC: 

Records  of  the  Inspector  General  and 
Automated  Individul  Cross-Reference 
System. 

SECURrrv  ciAssmcAXiON: 

Classified. 

tvsTEM  location: 

Department  of  State,  2201  C  Stieet 
NW..  Washington.  DC  20520,  and 
Department  aimexes. 

CATIOOMIES  OF  mOTVIOUiaa  COVBVD  BY  THI 
SVSliM: 

Present  and  former  employees  of  the 
Department  of  State  (including  foreign 
nationals);  individuals  (or  firms)  doing 
business  with  State,  including 
contractora,  grantees  or  others  funded 
by  the  Department  individuals  who 
have  purchased  USG  employees' 
property  overseas;  members  of  the 
foreign  affairs  community  who,  come 
under  the  direction,  coordination  and 
supervision  of  chiefs  of  missions;  other 
individuals  whose  association  with  the 
Department  relates  to  the  alleged 
violations  of  the  Department's  rules  of 
conduct  the  Civil  Service  merit  system, 
or  to  any  other  criminal  or  civil 
misconduct  which  affects  the  integrity  or 
fadUties  of  the  Department  of  State; 
witnesses,  complainants,  confidential  or 
nonconfidential  informants,  suspected 
defendants;  or  parties  who  have  been 
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identified  by  the  Office  of  die  Inspector 
General  or  by  otber  agendes, 
constituent  units  of  State,  and  members 
of  the  general  public  In  connection  with 
the  autiiorlzed  functions  of  tiie  Inspector 
CenersL 


The  Foreign  Service  Act  of  1960  (22 
U.S.C  3901)  in  eccordance  with  the 
Department  of  State  Authorization  Act 
for  Fiscal  year  1986;  and  the  Inspector 
Generd  Ad  of  1«7B  (5  \3S,C  Appendix 
3). 


Investigatory  material.  The 
Automateid  ImHvidiial  Cross-Reference 
System  smnmarizes  results  of 
investigations,  inspections,  audits,  or 
other  inqaliies  oondacted  by  the  Office 
of  the  bspeelor  General  and  its 
recommandattaas  as  they  pertain  to 
indhriduals,  as  wdl  as  Inspecton' 
Evaluation  Reports.  Reports  of 
.ioyestigations  conducted  by  other 
Departmental  Federal  State  and  local 
investigative  agencies  under  the 
direction  of.  or  on  behalf  of,  the 
Inspector  General  Inspectors' 
Evaluation  Reports  on  chiefs  of 
missions,  deputy  chiefs  of  missions, 
prtaicipal  offioen  at  poets,  assistant 
secrstaiiea,  and  deputy  assistant 
secretaries. 


lOPSucHusn: 

The  information  contained  in  the 
Records  of  ^  Inspector  General  and 
the  Automated  Individual  Cross- 
Reference  System  is  collected  and 
maintained  in  the  administration  of  the 
Departnent  of  State.  Federal  Criminal 
Statutes,  Uniform  Code  of  Military 
lustice.  Executive  Orders,  and  the  Code 
of  Federal  Ragulations  to  oversee  and 
enforce  Federal  laws  and  regulations. 
Material  gathered  is  used  in  the 
enforoement  of  the  aforementioned  laws 
and  regulations.  These  reconls  may  be 
disseminated,  depending  on  jurisdiction 
to  Department  on  jurisdiction  to  the 
following: 

(1)  Department  of  State  officials  in  the 
administratioa  of  tiieir  responsibilities: 

(2]  Appropriate  committees  of  tiie 
Congress  bi  furtherance  of  their 
respective  oversight  functions; 

(3)  Private  international  or  other 
organizations  having  any  source  from 
which  information  is  requested  in  the 
course  of  investigation  to  the  extent 
necessaiy  to  identify  Ae  individual  or 
individuals,  to  inform  the  source  of  the 
nature  and  purpose  of  the  bivestigatioa 


and  to  identify  the  type  of  information 
requested; 

(4)  A  Federal  State,  local  or  foraign 
agency  or  other  public  authority  that 
investigates  or  prosecutes  or  assista  in 
investigation  or  prosecution  of  such 
violation,  or  enforces  or  implemenU  or 
assista  in  enforoement  or 
implementation  of  the  statuta,  rule, 
regulation  or  order 

(5)  A  Federal  State,  local  or  foreign 
agency  or  other  public  authorify,  or 
professional  organization,  maintaining 
civil,  criminal  or  other  relevant 
enforcement  records  or  other  pertinent 
records,  such  as  current  licenses,  or  to  a 
consumer  reporting  agency,  in  order  to 
obtain  information  relevant  to  an 
agenpy  investigation,  audit,  or  other 
inquiry,  or  relevant  to  a  decision 
concerning  the  hiring  or  retention  of  an 
employee  or  other  persoimel  action,  the 
issuance  of  a  security  clearance,  the 
establishment  of  a  claim,  or  the 
initiation  of  administrative,  dvil  or 
criminal  action; 

(6)  A  Federal  State,  local  or  foreign 
agency  or  other  public  authority,  or 
proleasional  ocganization.  if  relevant  to 
the  recipient's  hiring  or  retention  of  an 
employee  or  other  personnel  action,  the 
issuance  of  a  security  dearance,  the 
letting  of  a  contract  the  issuance  of  a 
license,  grant  or  other  benefit,  the 
establishment  of  a  daim.  or  the 
initiation  of  administrative,  dvil  or 
criminal  action; 

(7)  Any  private  or  public  source, 
witness,  or  subject  from  which 
information  is  requested  in  the  course  of 
a  legitimate  agency  investigation,  audit, 
or  other  inquiry  to  the  extent  necessary: 
to  identify  an  individual;  to  inform  the 
source,  witness,  or  subject  of  the  nature 
and  purpose  of  the  investigation,  audit 
or  other  inquiry,  and  to  identify  the 
information  requested; 

(8)  An  attorney  or  other  designated 
representative  of  any  source,  witness,  or 
subject  described  in  paragraph  7  only  to 
the  extent  that  the  information  would  be 
provided  to  that  category  of  individuals 
themselves  in  the  course  of  an 
investigation,  audit,  or  other  inquiry; 

(9)  l^e  Department  of  Justice  when 
the  Department  of  State  or  any 
component  thereot  or  any  employee  of 
the  Department  in  his  or  her  offidal 
capadfy.  or  any  employee  of  the 
Department  in  his  or  her  individual 
capadfy  where  &e  Department  of 
Justice  has  agreed  to  represent  the 
employee,  or  the  United  States,  where 
the  D^artment  of  State  detennines  that 
litigation  is  Hkefy  to  affed  the 
Department  or  any  of  Ita  components,  is 
a  party  to  litigation  or  has  an  interest  in 


sudi  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  is 
deemed  by  the  Department  of  State  to 
be  relevant  and  necessary  to  tiie 
litigation; 

(10)  In  a  prooeeding  before  a  court  or 
adjudicative  body,  when  the  agency,  or 
any  component  thereof,  or  any  employee 
of  the  agency  in  his  or  her  offidal 
capadfy,  or  any  employee  of  the  agency 
in  his  or  her  indivichial  capadfy  where 
the  agency  has  agreed  to  represent  the 
employee,  or  the  United  States,  where 
the  agency  determines  that  litigation  is 
lilcefy  to  aCCect  the  agency  or  any  of  ita 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
agency  detennines  that  use  of  such 
records  is  relevant  and  necessary  to  the 
litigaticm; 

(11)  To  a  member  of  Congress  at  the 
sole  discretion  of  the  Inspector  General 
upon  a  determination  of  the  propriety  of 
such  a  disdosure  and  only  for  such 
purposes  as  authorized  by  the  statutoiy 
mandate  of  the  Inspedor  General; 

(12)  The  Department  of  Justice  for  the 
purpose  of  obtaining  ita  advice; 

(13)  The  Office  of  Management  and 
Budget  for  the  purpose  of  obtaining  its 
advice  regarding  agency  obligations 
under  the  Privacy  Act  or  in  connection 
with  the  review  of  private  relief 
legislation; 

(14)  In  respoose  to  a  subpoena  issued 
by  a  Federal  agency  having  the  power  to 
subpoena  records  of  other  Federal 
agendes; 

(15)  A  grand  jury  agent  pursuant 
either  to  a  Federal  or  State  grand  jury 
subpoena,  or  to  a  prosecution  request 
that  such  record  be  released  for  the 
purpose  of  ita  introduction  to  a  grand 

jury. 

(16)  A  Federal  agency  responsible  for 
considering  suspeuion  or  debarment 
action  wboe  sacfa  record  would  be 
relevant  to  sucfa  action; 

(17)  An  entify  or  person,  public  or 
private,  where  discloswre  of  the  record 
is  needed  to  enable  the  recipient  of  the 
record  to  take  action  to  recover  money 
or  property  of  the  United  States 
Department  of  State,  where  such 
recovery  will  accrue  to  the  benefit  of  the 
United  States,  or  where  disdosure  of  the 
record  is  needed  to  enable  the  recipient 
of  the  record  to  take  appropriate 
(fisdplinary  action  to  maintain  the 
inte^rify  of  the  program  or  operations  .of 
the  Department  of  State; 

(18)  A  Federal  State,  local  or  foreign 
agency,  or  other  public  authorify,  for  use 
in  computer  natcfaing  programs  to 
prevent  and  detect  firaud  and  abuse  in 
benefit  programs  administered  by  any 
agency,  to  support  dvil  and  criminal  law 


Federal  Regbter  /  Vol  56.  No.  35  /  Thursday.  February  21.  1991  /  Notices 


7D73 


enforcement  activities  of  any  agency 
and  its  components,  and  to  colled  debta 
and  overpayments  owed  to  any  agency 
and  its  components; 

(19)  A  public  or  professional  licensing 
organization  when  such  record 
indicates,  either  by  itaelf  or  in 
combination  with  other  information,  a 
violation  or  potential  violation  of 
professional  standards,  or  reflects  on 
the  moral  educational  or  professional 
qualifications  of  an  individual  who  is 
licensed  or  who  is  seeking  to  become 
licensed  and, 

(20)  Debt  collection  contractors  for  the 
purpose  of  collecting  delinquent  debts 
as  authorized  by  law. 

Also  see  the  "Routine  Uses" 
paragraph  of  the  Prefatory  Statement 
published  in  the  Federal  Register  (42  FR 
49699.  September  27. 1977). 

rouaEt  AND  nucncts  km  rromNO, 

RETmEVINQ,  ACCtSSINO,  RfTAINWia,  AND 

DitPOSiNQ  Of  necoiios  m  tw  system: 

STOIUaE: 

Hard  copy,  electronic  media. 

RITIMEVAaiUTY: 

Investigatory  case  files  and 
Inspecton'  Evaluation  Reports  are 
retrievable  by  an  individual's  name. 

•AraQUAROS: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
background  securify  investigation. 
Access  to  tile  Department  of  State  and 
ita  annexes  is  controlled  by  securify 
guards,  and  admission  is  limited  to 
those  individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort.  All  records  containing 
personal  information  are  maintained  in 
seciue  file  cabineta  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  Access  to 
computerized  files  is  passwork 
protected  and  under  the  direct 
Supervision  of  the  system  manager.  The 
system  manager  has  the  capabilify  of 
printing  audit  trails  of  access  bom  the 
computer  media,  thereby  permitting 
regular  ad  hoc  monitoring  of  computer 
usage.  Inspector  General  reports  and 
investigative  files  are  disseminated  only 
by  the  Inspector  General  and  only  to  the 
Department  of  Justice,  Congressional 
overaight  commitiees,  and/or  the 
immediate  Department  prindpals  or 
offices  with  a  dear  need-to-know  the 
matter  being  reported.  No  secondary 
distribution  is  permitted  without  the 
expressed  writien  permission  of  the 
Inspector  General. 


record  involved  in  accordance  with 
published  schedules  of  the  Department 
of  State.  More  specified  information 
may  be  obtained  by  writing  to  the 
Director,  Office  of  Freedom  of 
Information,  Privacy,  and  Classification 
Review;  Room  1239,  Department  of 
State,  2201 C  Street  NW..  Washington. 
DC  20520. 

•YtTIM  MANAQCN  AND  AOOMUt: 

The  Inspector  General,  Office  of  the 
Inspector  General  Room  6817, 
Department  of  State,  2201  C  Sti-eet  NW., 
Washington.  DC  20520. 

NOnnCATKMI  PMOCEOUm: 

Individuals  who  have  reason  to 
believe  that  the  Records  of  the  Inspector 
General  and  Automated  Individual 
Cross-Reference  System  might  have 
information  pertaining  to  them,  should 
write  to  the  Director,  Office  of  Freedom 
of  Information,  Privacy,  and 
Classification  Review;  Room  1239, 
Departinent  of  State,  2201 C  Stieet  NW., 
Washington.  DC  20520.  The  individual 
must  specify  that  he/she  wishes  the 
Records  of  the  Inspector  General  and 
Automated  Individual  Cross-Reference 
System  to  be  checked.  At  a  minimum, 
the  individual  should  include:  name, 
date  and  place  of  birth,  current  mailing 
address  and  zip  code,  and  signature. 

RICORD  ACCISS  AND  AMENDMENT 


Rentention  of  these  records  varies 
depending  upon  the  spedfic  kind  of 


Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director. 
Office  of  Freedom  of  Information, 
Privacy,  and  Classification  Review 
(address  above). 

RECORD  SOURCE  CATEOORIES: 

These  records  contain  information 
obtained  from  interviews,  review  of 
records,  and  authorized  investigative 
techniques. 

SYSTEMS  EXEMTTED  PROM  CERTAIN 
PROVISIONS  Of  THE  ACT: 

Certain  records  contained  within  this 
system  of  records  may  be  exempted 
from  the  requirements  of  any  part  of  the 
Act  except  subsections  (b),  (c)  (1)  and 
(2),  (e)(4)  (A)  tiirough  (F).  (e)(6),  (7),  (9). 
(10).  and  (11).  and  (i)  to  tiie  extent 
necessary  to  protect  properly  classified 
information  and  to  assure  the  effective 
completion  of  the  investigative  and 
judicial  processes.  See  22  CFR  171.32. 

(FR  Doc  91-4034  Filed  2-20-81;  8:45  am] 
BHUNQ  COOE  47ie-aa-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  Of  ttie  Secretary 

Order  Inetltutlng  Brazil  Cwgo  Ctiartef 
AutlMrization  Proceeding  (1991/1992) 

AOCNCY:  Department  of  Transportation. 
Office  of  the  Secretary. 

ACTION:  Institution  of  the  Brazil  Cargo 
Charter  Authorization  Proceeding  (1991/ 
1992):  Order  91-2-21.  Docket  47411. 

•ummary:  Under  a  March  1989 
agreement  between  the  United  States 
and  Brazil,  U.S.  carriera  may  operate  up 
to  200  round-trip  all-cargo  diartera 
between  the  United  States  and  Brazil 
during  the  period  April  1, 1991,  and 
March  31, 1992.  The  Department  has 
instituted  a  show-cause  proceeding  to 
determine  how  these  flints  should  be 
allocated  among  U.S.  carriere.  The 
Department  is  inviting  interested  U.S. 
carriere  to  file  applications  to  operate 
the  BrazU  chartera  at  issue. 

DATCS:  Applications  (iiiduding  service 
proposals  and  supporting  information) 
and  petitions  for  reconsideration  of 
Order  91-2-21  are  due  March  4, 1991; 
answers  thereto  are  due  March  11. 1991. 

AODflESSES:  Applications,  supporting 
information,  petitions  for 
reconsideration  should  be  filed  in 
Docket  47411,  addressed  to  the 
Documentary  Services  Division,  U.S. 
Department  of  Transportation.  400 
Seventh  Stieet  SW.,  room  4107, 
Washington,  DC  20590,  and  should  also 
be  served  on  Mr.  Robert  Goldner,  (P-7J, 
room  9216,  and  the  U.S.  Air  Carrier 
Licensing  Division.  (P-45.1),  room  6412, 
at  the  same  address. 

Dated:  February  14. 1991. 
Jaffray  N.  Shane, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  91-4030  Filed  2-20-91;  8:45  am] 
StUMM  COOC  4M0-«MI 


Secretarial  Approval;  Provialon  of 
Marttinie  ineurance  Coverage  for 
Commercial  Service 

February  14. 1991. 

By  virtue  of  the  authorify  delegated  to 
me  by  Presidential  Memorandum  of 
August  29, 1990,  and  by  virtue  of  the 
authorify  set  forth  in  section  1202  of  the 
Merchant  Marine  Act  1936,  as  amended 
(Act),  46  U.S.C.  App.  1282, 1  hereby: 

Approver  on  behalf  of  the  President  the 
Department  of  Transportation's  provision  of 
insurance  or  reinsurance  of  vessels  (including 
cargoes  and  crew)  entering  the  Middle  East 
region  against  loss  or  damage  by  war  risks  in 
the  manner  and  to  the  extent  provided  in  title 
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XnaftktAcl.MUAC.Ay.Utt«t*>g^far 

pSponS  of  IMpHHDI  to  uM  UUIUit  BUB  III 

th«  Middk  BmC  wb«MV«r.  after  ooBtultatka 
with  ifaa  DcpvliiMat  of  Slat*,  I  datamlm 
that  nch  hmiranna  adaquata  for  the  needa  of 
the  wataibwaoBanarceef  the  United 
9Mh  cenol  fa*  eblataed  OB  raaaoMMe 
tertna  and  oooditioiia  from  companiea 
aathalaad  le  do  aa  ineerenae  baafaiaaa  in  a 
State  of  the  United  J 


lids  actioo  to  takm  in  oonaultatkm 
with  dM  SocratBy  of  State  and  the 
Director  of  Hm  Ofllco  of  Management 
and  Budget 

This  approval  is  cffecthro  for  sixty 
da  js.  It  shafl  be  bron^t  to  the  attentioo 
of  afl  operators  and  pobliriied  in  the 


Dated  Pebmaiy  Ui  UBL 

ff ir  niihMii 

SecntaryafTivaMportatioa. 

[FR  Oo&  U-4an  Filed  a^aO-«l:  »45  aa] 


:  Federal  Aviation 
Ailsilnlstiatiuii,  DOT. 
action:  Notioe. 


'.Tha Federal  Aviation 
AdministratioB  (FAA)  announces  that  it 
is  reviewing  a  praposed  noise 
compatibfllty  prapam  that  was 
sabnittod  for  Graatar  Cincinnati 
Irtanattonal  AJipoit  ander  the 
provisloos  of  TM*  I  of  the  Aviation 
Safety  and  Noiaa  Abatement  Act  of  1979 
(Pub.  L  96-193)  (hereinafter  referred  to 
as  "the  Act")  and  14  CFR  part  ISO  by 
Kenton  County  Airport  Board.  This 
program  was  submitted  subsequent  to  a 
determination  by  FAA  that  assodatsd 
noise  exposure  maps  submitted  under  U 
CFR  part  150  for  Greater  Cincinnati 
International  Airport  were  in 
compliance  with  applicable 
requiremante  aSective  January  8,  IflOL 
The  proposed  noise  compatibility 
program  will  be  approved  or 
disapproved  on  or  before  August  7, 1991. 
vnciwu  DATE  The  effective  date  of 
the  start  of  FAA's  revtew  of  the  noise 
compatibility  pra^aai  is  February  % 
1991.  The  v^hc  comment  period  ends 
Aprilai901. 

POn  VURIMn  MraMMTNM  OONTACr 
Peggy  8.  KeOey.  Flanner,  Airports 
District  CMBo*.  M73  Knight  Aniold 
Road.  Soite  #10S.  ManipUs.  TN  3811S- 
aoOi.  Tetepbone  Nuaibor  901-844-3499. 

•wnjnmTANT  MPONMA'noN:  This 
notice  announcea  that  the  FAA  is 


reviewing  a  ptopoaed  noiaa 
coopatibility  pragraa  far  Graatar 
Cincinnati  Intematiaoal  Aiipoit  wfaidi 
will  be  approved  or  disapprovad  on  or 
before  Augnai  7. 1901.  Thia  notice  alao 
annowwaa  tha  availability  of  thia 
program  fiir  public  teview  and  comment 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulatioiu  (FAR)  part  ISO.  promulgated 
pursuant  to  tftle  I  off  the  Act  may  sobmit 
a  noise  compatibility  propnm  for  FAA 
approval  which  aate  forth  tha  measores 
the  operator  has  takan  or  proposaa  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  pnvantion  of  tha 
introduction  of  additional 
noncompatlbla  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Greater 
Cincinnati  International  Airport 
eflectlve  on  Febniaiy  B.  1901.  It  was 
reqttested  that  the  FAA  review  this 
material  and  that  die  noise  mitigation 
measurea,  to  be  tanplemented  Jointly  by 
tha  airport  and  program  under  section 
104(b)  of  the  Act  ftdiminary  revtew  of 
the  sabaditedaaatarial  taidicatas  that  it 
confonoa  to  the  iwiiiireniente  far  the 
subadttal  of  noiaa  compatibility 
proyaflM,  bat  that  hirthar  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  Tha  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be  completed 
on  or  befors  August  7. 1991. 

The  FAA's  deteiled  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  isa  1 150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  tfia  proposed  maaanres  may 
reduce  dia  lavnl  of  avtation  safisty. 
create  an  nndaa  burden  on  interstete  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  oihet  than  those  pniperly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  tiie 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  mapa.  and  tha  propoaad  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Avtetion  Adaainistntiaa.  900 

Independence  Avenue.  SW..  room  617, 

Washix^toa.  DC  20591. 
Federal  Aviation  Administration. 

Alrporte  District  Office.  3973  Knight 

Arnold  lUL  Soite  #105,  Memphis,  TN 

38118-3004. 
Mr.  Robert  F.  Holacher.  Director  of 

Aviation.  Greater  Cincinnati 


Intanmtional  Aiipod  PjO.  Box  7S200a 
Ondnnati.  OUo45Z7B-»00. 

Questions  may  be  directed  to  the 
individual  named  under  the  heading. 

raw  mRTMOR  INPORMATWn  CONTACT. 

Issued  in  Ueaphis  Aiiports  District  O&tca, 
Februaiy  8, 199L 
Billy  I.Laiislay. 

Maaagv.UuaplmAirpoTtaDiatnot  Office. 
[FR  Doc  n-4038  Filad  S-^a>-«l:  a-4S  am] 
i4e«s-i»«i 


I  For  Raviaw  of  Noiao  . 
Compatibility  Progrm  lor  Honoiuhi 
Intomatlofwl  AhBorl  Honolulu.  HI 


!  Federal  Aviation 
Administration.  DOT. 

Acnow  Notice. 


v:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  State  of  Hawaii, 
Department  of  Transportation  for  the 
Honolulu  International  Airport  under 
the  provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  Law  96-193)  and  14  CFR  part  150 
are  in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  tiut  was 
submitted  for  the  Honolulu  International 
Airport  under  part  150  in  conjunction 
with  the  noise  exposure  map,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  August  6, 1991. 

imcnvi  OATK  Tha  affective  date  of 
tha  FAA's  determination  on  the  noise 
exposure  <aaps  and  of  Um  atart  of  ite 
review  of  the  associated  noiae 
compatibility  pro^vm  is  February  7. 
1991.  The  public  oommeat  period  ends 
April  8, 199L 


KT10N  contact: 
David  \.  WeOiouse.  Airport  Engineer/ 
Planner,  Honohdo  Airports  District 
Office.  P.O.  Box  50244,  Honohihi. 
Hawaii  90B5a  Telephone:  (808)  541- 
1243.  Comnente  on  the  proposed  noise 
compaUbiUty  program  should  also  be 
submitted  to  ^  above  office. 

•upptEMNTAinr  mroRMATiON:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Honolulu  International  Airport 
are  in  compliance  with  applicable 
requiremento  of  part  150.  effective 
February  7, 1991.  Further.  FAA  is 
reviewing  a  proposed  noise 
compatibility  propam  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  Aqgust  6, 1991.  This  notica 
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also  annonnoea  the  availability  of  this 
program  for  pnbMc  review  and  oonunent 

Undar  sactkm  103  of  titk  I  of  tin 
Aviation  Sa&ty  and  Noise  Abatement 
Act  of  1979  (hnehiafiter  rafoired  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  mapa 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  oses 
as  of  the  date  of  submission  of  such 
maps,  a  descriptian  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  Mdi  maps.  The 
Act  requires  such  mapa  to  be  developed 
in  consiiltation  writh  interested  cuul 
affected  parties  in  tiie  local  oommnnily. 
government  agencies,  and  persons  using 
the  airport 

An  airport  operator  who  has 
submitted  noiM  exposure  maps  that  are 
found  by  FAA  to  be  in  oompliuice  with 
the  reqaireniente  of  Fed«-al  Aviation 
Regulations  (FAR)  part  150.  promulgated 
pursuant  to  title  I  of  the  Act  may  submit 
a  noise  compatibili^  program  for  FAA 
approval  which  sete  forth  tha  measures 
the  operator  haa  takan  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  addittonal 
noncompatible  uses. 

The  State  of  Hawaii.  Department  of 
Transportation,  submitted  to  the  FAA 
on  December  27, 1969,  noise  exposure 
maps,  descriptions  and  other 
documentatian  which  were  produced 
during  the  preparation  of  the  Honohila 
InternatioiiBl  Airport  Noiaa 
Compatibility  Stady  dated  December. 
1980.  It  was  requBsled  that  the  FAA 
review  this  material  as  the  noiae 
exposure  mapa,  aa  described  in  section 
103(a)(1)  of  Uia  Act  and  that  the  noise 
mitigatian  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  a*  a  noise 
compatibility  pro-am  under  section 
104(b)  of  the  Act 

The  FAA  has  coaapleted  ite  review  of 
the  noiae  exposure  maps  and  related 
descr^itions  submitted  by  the  State  of 
Hawaii,  Departaoant  of  Transportation. 
The  specific  maps  under  consideration 
are  Figuraa4-1  and6-2  in  the 
submission.  The  FAA  has  determined 
that  theaa  mapa  for  the  Honohilu 
International  Aiiport  are  in  compliance 
with  apphcaUe  requirements.  This 
determination  is  affective  on  Febraary  7. 
1991.  FAA's  detannination  on  an  aqMrt 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  aocordanoa  with  the 
procedures  contained  in  aiq>endix  A  of 
FAR  part  160.  Sudi  deteraunation  does 
not  constitute  approval  of  the 
applicant'a  data,  information  or  plans,  or 
a  comminnent  to  approve  a  noise 


compatibility  program  tv  to  fund  die 
ImpleBentatiaB  of  that  program. 

If  <|Matians  arise  oonoeniing  the 
predsa  ralatioBahip  of  spadfic 
propertias  to  noise  exposure  contonn 
depicted  on  a  noiae  ejqmsare  map 
subodtted  under  section  103  of  the  Act 
it  sbookl  be  noted  Oat  the  FAA  U  not 
involved  in  any  way  in  determining  the 
relative  locations  of  spdfic  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  fur  example,  whidi 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
govenunant  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  throi^  FAA's  review  of  noise  - 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overiaying 
of  noise  e)q>osure  oontoura  onto  the  map 
depicting  properties  on  the  surfoce  resto 
exclusively  with  the  airport  operator 
which  aulnnitted  those  maps,  at  with 
those  public  agencies  and  planning 
agencies  with  which  oonsultatioo  is 
required  under  section  103  of  the  Act 
The  FAA  has  relied  on  the  certificatioii 
by  the  airport  operator,  under  1 150.21  of 
FAR  part  Isa  that  the  statutorily 
required  consultation  has  been 
accompliahed. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  the 
Honohdn  brtematiaoal  Airport  also 
effective  on  Fdanaiy  7, 1991. 
Preliminary  review  of  the  submitted 
material  indicatea  that  it  conforms  to  the 
requiremento  for  the  submittal  of  noise 
compatibility  progranu.  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  pro-am. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  <m  or  before  August  8, 1991. 

The  FAA's  detailed  evaluation  wiU  be 
conducted  under  die  provisions  of  14 
CFR  part  ISO,  i  150.33.  The  primary 
considerations  in  the  evaluation  pioceas 
are  whether  die  proposed  measures  may 
reduce  the  level  of  avtation  safety. 
create  aa  undue  burden  on  intentate  or 
foreign  oommerce,  or  be  reasonably 
conaiatent  with  obtaining  die  goal  of 
reducing  exiting  nonconqiatible  land 
uses  and  preventiag  &e  introduction  of 
additional  noncotnpatiU*  land  uses. 

Interested  pesons  are  invited  to 
comment  on  the  proposed  program  widi 
specific  reference  to  these  fectors.  All 
commenta.  other  than  those  properly 
addressed  to  local  land  oae  anthofittes, 
will  be  considered  by  die  FAA  to  die 
extent  practicabie.  Copies  of  the  noise 


exposure  maps,  the  FAA's  evaluatkm  of 
the  mapa,  and  the  propoaad  noise 
compatdiility  prop  am  an  avaUable  for 
examination  at  the  following  locadons: 

Federal  Aviation  Administration,  800 

Independence  Avenue  SW.,  room  617, 

Wellington,  DC  20591. 
Federal  Aviation  Administradon. 

Westem-Padfic  Region,  Airports, 

Division.  AWP-60a  ISOOO  Aviation 

Blvd.,  room  6E25,  Hawdiome,  CA 

90261. 
Federal  Aviation  Administration, 

Honolulu  Airports  District  Office.  300 

Ala  Moana  Blvd..  room  7116. 

Honolulu.  HI  96813. 
State  of  Hawaii.  Department  of 

Transportation.  Airports  Division. 

Honolulu  International  Airport.  Gate 

3t,Honoluki.HI96B19. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOM  RMTHBI  WFOmiATION 
CONTACT. 

Issued  in  Hawdiome,  California  on 
February  7, 1991. 
HanaaBCBBss. 

Manager,  Aiiports  Division.  Westem-Padfic 
Region,  Federal  Aviation  Administration. 

[FR  Doc  91-40W  Filed  2-a)-01;  8:45  am] 


AiMOiiofi  oooiiniy  aovioo^  vommiiiee 


AOCNCV:  Federal  Aviation 

Administration. 

action:  Notice  of  Aviation  Security 

Advisory  Conodttee  Mffting 

SUMMART:  Notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Security 
Adviacry  Coasmittee. 
DAIV:  The  meeting  win  be  held  March 
8, 1991  from  9  a.m.  to  2  p.m. 
AOONOOeO:  The  meeting  wiU  be  held  in 
the  MacCracken  Room,  Federal 
Aviation  Administratioa,  800 
Indq)endence  Avenue,  SW., 
Washington.  DC 

FOR  nNITNBI  WFOMIATION  CONTACT: 

The  Office  of  the  Assistant 
Administrator  for  Qvil  Aviation 
Security,  ACS,  800  Independence 
Avenue.  SW.,  Washington.  DC  20581,     ' 
telephone  202^287-0863. 
SUFFLBMNTAinr  ■POWMATIOIt  Pursuant 
to  sectton  lOMW  of  die  Federal 
Advisory  Committee  Act  (Pub.  L  92-483; 
5  U.S.C  App.  m.  notice  is  hereby  given 
of  a  meeting  of  the  Avtation  Security 
Advisory  Committee  to  be  hdd  Manfa  8, 
1991,  in  the  MaoCradcen  Room,  Federal 
Aviation  Administration,  900 
Indepoideoce  Avenne.  SW.. 
WasUngtoaOC 
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Th«  •ganda  for  the  meeting  ia  to 
receive  an  update  from  the  ASAC 
tubcommitteea  that  have  met  since  the 
laat  full  ASAC  meeting  held  on 
December  10, 1900  and  to  review  future 
activities  of  the  ASAC  organization. 
Attendance  at  the  March  8, 1991  meeting 
is  open  to  the  public  but  limited  to  space 
available.  Members  of  the  public  may 
address  the  committee  only  with  the 
written  permission  of  the  chair,  which 
should  be  arranged  in  advance.  The 
chair  may  entertain  public  comment  if, 
in  its  Judgment,  doing  so  will  not  disrupt 
the  onierly  progress  of  the  meeting  and 
will  not  be  unfair  to  any  other  person. 
Members  of  the  public  are  welcome  to 
present  written  material  to  the 
committee  at  anytime. 

Persons  wishing  to  present  statements 
or  obtain  information  should  contact  the 
Office  of  the  Assistant  Administrator  for 
Civil  Aviation  Security,  800 
Independence  Avenue,  SW., 
Washingtoa  DC  20591.  telephone  202- 
287-0863. 

Issued  in  Washington,  DC  on  February  14, 
1991. 

OJCSlade. 

Asaiatant  Administrator  for  Civil  A  viation 
Security. 

[FR  Doc  91-4039  Filed  2-20-01;  8:45  am] 


[Ne(lc«No.t1-A] 

InlwiMllofwl  Standmto  on  ttw 
Tnmportoff  DangoroiM  Qooda; 
Coinpolwit  Aullioilly  Approval 


R  Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation. 

ACTION:  Notice  of  competent  authority 
approval. 


r:  The  RSPA  Associate 
Administrator  for  Hazardous  Materials 
Safety  ia  the  United  States  Competent 
Authority  for  ptirposes  of  the  United 
Nations  Recommendations  on  the 
Thuisport  of  Dangerous  Goods  (UN 
Recommendations),  the  International 
Qvil  Aviation  Organization  (ICAO] 
Technical  Instructions  on  the  Safe 
Transport  of  Dangerous  Goods  by  Air 
(ICAO  Technical  Instructions),  and  the 
International  Maritime  Organization 
QMO)  International  MaritSne  Dtmgerous 
Goods  Code  (IMDG  Code).  As  such,  the 
Associate  Administrator  may  make 
certain  decisions  pertaining  to  the 
application  of  the  requirements  in  those 
publications.  On  March  22, 199a  RSPA 
issued  a  notice  advising  the  public  of 


such  a  decision  pertaining  to 
performance-oriented  packaging  test 
requirements  applicable  to  combination 
packagingt.  This  notice  revises  and 
supersedes  that  previous  notice.  It  also 
contains  additional  decisions  pertaining 
to  performance-oriented  packaging  test 
requirements  applicable  to  combination 
packagings  and  other  packagings. 
FON  FUflTMER  mrORMA-nON  CONTACT: 
Frits  Wybenga.  International  Standards 
Coordinator  for  Hazardous  Materials 
Safety.  RSPA,  Department  of 
Transportation,  Washington,  DC  20590- 
0001;  (202)  366-0656. 
SUPPLEMENTARY  INFORMATION:  Under 

conditions  set  forth  in  49  CFR  171.11  and 
171.12  as  in  effect  on  October  1, 1990, 
packagings  which  conform  to  the 
provisions  of  the  ICAO  Technical 
Instructions  and  IMDG  Code, 
respectively,  may,  under  specified 
conditions,  be  used  for  the 
transportation  of  hazardous  materials. 
With  certain  exceptions  (e.g.,  limited 
quantities  of  dangerous  goods),  as  of 
January  1, 1991,  both  the  ICAO 
Technical  Instructions  and  the  IMDG 
Code  require  the  use  of  non-bulk 
packagings  which  conform  to 
performance-oriented  standards  based 
on  those  in  the  UN  Recommendations.  A 
"non-bulk  packaging"  is  a  packaging 
which  has  a  capacity  of  400  kilograms  or 
less  if  intended  for  solids  and  a  capacity 
of  450  liters  or  less  if  intended  for 
liquids.  Performance  tests  are  specified 
to  ensure  that  packages  containing 
hazardous  materials  can  withstand  the 
normal  conditions  of  transport. 

As  a  result  of  concerns  over  the 
amount  of  testing  of  combination 
packagings  (e.g.,  one  or  more  inner 
packagings  secured  in  an  outer 
packaging)  required  under  the 
performance-oriented  standards,  the  UN 
Economic  and  Social  Council's 
(ECOSOC)  Sub-Committee  of  Experts  on 
the  Transport  of  Dangerous  Goods  (UN 
Sub-Committee)  considered  how  the 
need  for  testing  could  be  reduced 
without  compromising  the  level  of  safety 
provided  by  packagings  complying  with 
the  UN  Recommendationa.  llie  UN 
Recommendations  and  both 
international  modal  regulations  include 
a  provision  (commonly  referred  to  as  a 
selective  testing  provision)  allowing  the 
Competent  Authority  to  waive  testing 
requirements  in  the  case  of  packagings 
which  vary  only  slightly  from  a 
previously  tested  design.  Prior  to  1990, 
these  standards  offered  little  guidance 
on  what  may  be  considered  a  minor 
variation.  At  the  January  1900  session, 
the  UN  Sub-Committee  made  a 
preliminary  decision  to  amend  the  UN 
Recommendations  by  identifying  certain 


variations  from  previously  tested 
combination  packaging  designs  that 
could  be  used  without  further  testing. 
Approval  by  the  UN  ECOSOC 
Committee  of  Experts  on  the  Transport 
of  Dangerous  Goods  was  necessary 
before  these  changes  could  be 
incorporated  in  the  UN 
Recommendations. 

In  order  to  provide  industry  with  the 
benefit  of  the  UN  Sub-Committee's 
preliminary  decisions  regarding 
packaging  variations  at  the  earliest 
possible  date,  the  RSPA  Associate 
Administrator,  as  the  U.S.  Competent 
Authority,  issued  a  notice  on  March  22, 
1990  in  the  Federal  Register  (55  FR 
10750).  The  notice  was  based  on  the 
preliminary  decisions  of  the  January 
1990  session  of  the  UN  Sub-Committee. 

In  December  1990,  the  UN  Committee 
agreed  to  incorporate  changes  to  the 
packaging  testing  requirements  on  the 
basis  of  the  UN  Sub-Committee 
recommendations.  Various  changes  to 
the  amendments  originally  agreed  on  by 
the  January  1990  session  of  the  UN  Sub- 
Committee  were  made  by  subsequent 
sessions  of  the  UN  Sub-Committee  and 
the  UN  Committee.  These  render  the 
March  22, 1990  notice  obsolete  and, 
therefore,  this  notice  supersedes  it 

DescriptiaD  of  Changea  to  previously 
Issued  Variatkas 

The  changes  to  Variation  I  and 
Variation  II  are  relaxations  and  should 
not  adversely  affect  those  who  have 
already  begun  to  use  packagings  In 
accordance  with  the  earlier  ruUng.  One 
change  to  Variation  I,  as  issued  on 
March  22, 1990,  is  to  delete  paragraph 
(a)(6).  This  makes  the  variation  less 
restrictive  because  it  now  permits  more 
inner  packagings  to  be  placed  in  the 
outer  packaging  than  were  originally 
used  in  test^g,  provided  other 
conditions  in  the  variation  are  met  A 
second  change  to  Variation  I  is  to  delete 
paragraph  (a)(7)  resulting  in  Variation  I 
no  longer  restricting  the  thickness  of 
cushioning  to  being  equal  or  greater 
than  cushioning  thicknesses  in  the 
originally  tested  packaging.  However, 
users  should  remember  that  the 
cushioning  thickness  continues  to  be 
governed  by  the  requirement  that  the 
packaging  being  used  without  testing 
must  provide  a  level  of  performance 
equivalent  to  that  provided  in  the  tested 
design  type.  A  change  to  Variation  n  as 
issued  on  March  22  modifies  paragraph 
(h)  so  that  the  gross  mass  required  to  be 
marked  on  the  packaging  is  the  avm  of 
the  mass  of  the  outer  packaging  plus 
one-half  the  mass  of  inner  packaging(s) 
used  in  the  drop  test  described  in 
paragraph  (a)  of  that  variation.  The 
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effect  of  this  drnige  is  to  pennlt  a 
marked  gross  mass  higher  than 
previously  allowed.  This  change  is 
particularly  significant  in  the  case  of 
outer  packagingB  such  as  metal 
packagings.  where  the  mass  of  the  outer 
packa^ng  is  significant  in  relation  to  the 
mass  of  inner  packagings.  A  second 
revision  to  Variation  n  is  to  diange  Ae 
"SF*  mark  to  a  "V  mark  and  to  locate 
the  "V"  mark  after  the  packaging  code 
in  the  UN  markings  for  packagings. 

This  notice  also  darifias  that  the  two 
previously  issued  variations  as  well  as 
one  of  the  new  variations  may  also  be 
used  for  packagings  used  to  transport 
artides. 

Description  of  Additional  Variations 

In  additica  to  die  two  previously 
authorized  variations  being  revised  by 
this  notice,  RSPA  is  also  issuing 
additional  variations  pursuant  to  its 
discretioDary  aathori^  provided  in  the 
selective  tertiog  provision.  New 
Variation  IQ  aJknva  packagings,  other 
than  ooaabination  packagings.  with 
small  reductioiis  in  external  dimensions 
in  relation  to  a  tested  design  type,  to  be 
used  withoat  testing.  New  Variation  IV 
allows  outer  packagings  of  cranbination 
packa^ngs  that  are  smaller  than  a 
tested  design  type  to  be  used  ivitlwut 
testing,  when  specified  conditions  are 
met  This  variation  would  be  useful  in  a 
situation  where  the  outer  packaging  is 
smaller  than  a  tested  design  type  and  is 
intended  to  contain  fewer  or  smaller 
inner  packagings  than  the  tested  desi^i 
type.  By  using  Variation  I  in  conjunction 
with  Variatifu  IV.  it  would  also  be 
possible  to  use  other  inner  packagings  in 
the  smaller  outer  packaging  without 
additional  testii^  New  variation  V 
allows  the  substitutioo  of  closure 
devices  and  gaskets  in  a  tested  design 
type  packaging  provided  certain 
conditions  are  niet 

SenctivB  Tasting  of  Packaj^ngs 

For  purposes  of  para^aph  9.7.1.5  of 
the  UN  ReooBunefldations.  part  7, 
paragraph  41.5  of  the  ICAO  Technical 
Instructiona,  and  paragraph  8.1.5  of 
Annex  I  to  the  IMDG  Code,  the  U.S. 
Competent  Authority  is  hmiting  required 
testing  of  packagings  that  differ  only  in 
certain  minor  respects  frt>m  the  tested 
design  type,  as  follows: 

Variation  I 

Variations  are  permitted  in  inner 
packagings  of  a  tested  design  type 
combination  packaging,  without  further 
testing,  provided  aa  equivalent  level  of 
performance  is  maintained,  as  follows: 


(a)  laaer  packagings  of  eqaivalant  or 
smaller  sice  ouy  be  used  provided — 

(1)  The  ianer  packagings  are  of  siosilar 
deaiga  to  those  used  in  testing: 

(2)  The  imier  packagings  ofiier  the 
same  or  greater  resistonoe  to  impact  and 
stackiag  farces  as  thoae  used  in  testing: 

(3)  Tm  inner  packasngs  (compared  to 
those  used  in  testing)  nave  the  same  or 
smaller  openings  and  the  dosura  is  of 
similar  design  (e.g.,  screw  cap,  friction 
Mf. 

(4)  Suffident  additional  cushioning 
material  Is  used  to  take  up  void  qiaces 
and  to  prevent  significant  movement  of 
the  inner  padcagings;  and 

(5)  bmer  peckagtogs  are  oriented 
within  the  outer  packaging  in  the  same 
manner  as  in  the  tested  packagings. 

(b)  A  lesser  number  of  the  tested  inner 
packagings,  or  of  alternative  types  of 
inner  packagings  identified  in  item  1(a) 
above,  may  be  used  provided  shffident 
cushloniqg  is  added  to  fill  void  spaces 
and  to  prevent  significant  movement  of 
the  inner  packagings. 

Variattoall 

Inner  packagings  of  different  design 
types,  may  be  assembled  and 
transported  in  an  outer  packaging  of  a 
combination  packaging  without  further 
testing  of  eadi  different  design  type, 
under  all  of  the  following  conditions: 

(a)  The  onter  padcaging  must  have 
saccessfoOy  passed  the  drop  test  hi 
accordance  writh  paragraph  9.7.3  of  the 
UN  ReooBBsendations.  with  fragile  (e.g., 
glass)  inner  padcagings  at  the  Paddng 
Group  I  peitormanoe  level  (This 
packaging,  which  includes  the  outer 
packaging  and  the  filled  inner 
packagings,  is  hereafter  referred  to  as 
tiie  "tested  packaging".) 

(b)  The  ioial  oombin&d  gtou  mass  of 
filled  inner  padcagings  may  not  exceed 
one-half  the  gross  mass  of  filled  inner 
packagings  used  in  the  tested  packaging. 

(c)  The  thickness  of  cushioning 
material  between  inner  packagings  and 
between  inner  packagings  and  the 
outside  of  the  padcaging  may  not  be  less 
than  the  thicknesses  in  tiie  tested 
packaging.  When  a  single  inner 
packaging  was  used  in  the  tested 
padca^ng.  the  thickness  of  cushioning 
between  inner  packagings  may  not  be 
less  tiian  the  thickness  of  cushioning 
between  the  outside  of  the  packaging 
and  the  inner  padcaging  used  in  ^ 
tested  packaging.  When  either  fewer  or 
smaller  inner  packagings  are  used  (as 
compared  to  tibe  inner  padcagings  used 
in  the  tested  packaging),  suffident 
additional  cushioning  material  auist  be 
used  to  take  up  void  spaces. 

(d)  The  outer  packaging  (empty)  must 


suoceasfally  have  passed  the  stacking 
test  in  aocordanoe  writh  pan^aph  9JM 
of  the  UN  ReooBHSicndatiais.  The  force 
applied  must  be  based  on  the  weight  of 
packages  identical  to  the  tested 
packaging. 

(e)  Inner  pacdcagiogs  containing 
liqaids  mast  be  oompletdy  sutrounded 
with  a  stiffident  quantity  of  absorbent 
material  to  absorb  the  entire  liquid 
contents  of  the  inner  padcagings. 

(f)  When  the  outer  packaging  is 
intended  to  oootain  inner  padcagings  for 
liquids  and  is  not  leakproof  ,  or  is 
intended  to  qwitain  inner  packagings  for 
sdids  and  is  not  siftproof,  a  means  of 
containing  any  bquid  or  solid  ocmtente 
in  the  event  of  leakage  from  an  inner 
packaging  most  be  provided  in  tiie  form 
of  a  leakpvoof  liner,  plastic  bag  or  other 
equally  efficient  means  of  containment. 

(g)  For  air  transport  packagings  must 
conform  with  Part  3;  l.l/).l  of  the  ICAO 
Technical  Instructions. 

(h)  Packagings  must  be  mariced  in 
accordance  with  paragraph  9.5  of  the 
UN  Recommendations  as  having  been 
tested  at  the  Packing  Group  I 
performance  level.  The  marked 
maximum  gross  mass  may  not  exceed 
the  sum  of  the  mass  of  the  outer 
packa^ng  plus  one-half  of  the  mass  of 
the  filled  inner  packagings  of  the  tested 
packaging.  In  addition,  the  letter  "V" 
must  be  added  after  the  packaging  code 
number  required  by  paragraph  9.5.1(b] 
of  the  UN  Recommendations. 

Variattonm 

Packagings  other  than  combination 
packagings  which  are  produced  with 
reductions  in  external  dimensions  (Le., 
length,  width  or  diameter)  of  up  to  25 
percent  relative  to  the  dimensions  of  a 
tested  packaging  may  be  used  without 
further  testing  provided  an  equivalent 
level  of  performance  is  maintained  and 
the  packagings  are  in  all  other  respects 
(including  wall  thicknesses)  identical  to 
the  tested  design,  and  the  marked  gross 
mass  (v^en  required)  is  reduced  in 
proportion  to  the  reduction  in  volume. 

Note:  Paragraph  9.7.1.2  of  the  UN 
Recommendations  already  recognizes 
padcagings  which  differ  frota  the  design  tjrpe 
only  in  dieir  leaser  6eri^  heists  aa  being 
the  same  design  type  and  therefon  no< 
reqairiag  addidonal  tettiog.  This  Vahatioa  it 
not  intended  to  restrict  that  proTinoo.) 

Variation  IV 

Variations  are  permitted  in  outer 
packagings  of  a  tested  design  type 

combination  packaging,  without  further 
testing,  provided  an  equivalent  level  of 
performanoe  is  maintained,  as  follows: 
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(a)  Each  external  dimension  (length, 
width  and  height)  is  less  than  or  equal  to 
the  corresponding  dimeiuion  of  the 
tested  design  type; 

(b)  With  the  exception  of  the  external 
dimensions,  the  outer  packaging 
excluding  any  absorbent  materials, 
cushioning  and  any  other  components 
necessary  to  contain  or  protect  inner 
packagings  is  identical  (i.e..  The  design, 
the  methods  of  construction,  the 
materials  of  construction,  the  strength 
characteristics  of  materials  of 
construction,  the  method  of  closure  and 
the  material  thicknesses  are  the  same.); 

(c)  The  inner  packagings  are  identical 
to  the  inner  packagings  used  in  the 
tested  design  type  except  that  their  size 
and  mass  may  be  less  and  they  are 
oriented  within  the  outer  packaging  in 
the  same  manner  as  in  the  tested 
packaging; 

(d)  The  same  type  of  design  of 
absorbent  materials,  cushioning 
materials  and  any  other  components 
necessary  to  contain  and  protect  inner 
packagings.  as  used  in  the  tested  design 
type,  are  used.  The  thickness  of 
cushioning  material  between  inner 
packagings  and  between  inner 
packagings  and  the  outside  of  the 
packaging  may  not  be  less  than  the 
thicknesses  in  the  tested  design  type 
packaging;  and 

(e)  Sufficient  additional  cushioning 
material  is  used  to  take  up  void  spaces 
and  to  prevent  significant  movement  of 
the  iiuier  packagings. 

An  outer  packaging  qualifying  for  use 
in  transport  in  accordance  with  all  of 
the  above  conditions  may  also  be  used 
without  testing  to  transport  inner 
packagings  substituted  for  the  originally 
tested  inner  packagings  in  accordance 
with  the  conditions  set  out  in  Variation 
L 

VariatioaV 

Single  packagings  (i.e..  non-bulk 
packagings  other  than  combination 
packagings).  that  differ  from  a  tested 
design  type  only  to  the  extent  that  the 
closure  device  or  gasketing  differs  from 
that  used  in  the  originally  tested  design 
type,  may  be  used  without  further 
testing,  provided  an  equivalent  level  of 
performance  is  maintained,  subject  to 
the  following  conditions: 

(a)  The  packaging  must  successfully 
pass  a  drop  test  conducted  in 
accordance  with  paragraph  9.7.3  (three 
samples)  of  the  UN  Recommendations, 
in  the  orientation  which  most  severely 
tests  the  integrity  of  the  closure  or 
gasket: 

(b)  When  intended  to  contain  liquids, 
the  packaging  must  successfully  pass 
the  leakproo&iess  test  in  accordance 
with  paragraph  9.7.4  (three  samples)  of 
the  UN  Recommendations: 


(c)  When  intended  to  contain  liquids, 
the  packaging  must  successfully  pass 
the  internal  pressure  test  in  accordance 
with  paragraph  9.7.5  (three  samples)  of 
the  UN  Recommendations;  and 

(d)  When  intended  to  contain  liquids, 
the  packaging  must  successfully  pass 
the  stacking  test  in  accordance  with 
paragraph  9.7.6  of  the  UN 
Recommendations. 

Replacement  closures  and  gasketings 
qualified  under  the  above  test 
requirements  (hereafter  referred  to  as 
the  qualifying  tests)  are  authorized 
without  additional  testing  on  (1) 
packagings  authorized  for  use  without 
additional  testing  as  described  in 
Variation  HI.  and  (2)  a  different  tested 
design  type  packaging  (hereafter 
referred  to  as  the  "variant  packaging" 
when  replacement  closures  and 
gasketings  are  installed)  of  the  same 
design  as  the  tested  design  type 
packaging  (e.g..  The  packaging  varies 
only  in  the  thickness  of  the  materials  of 
construction.)  provided  the  original 
qualifying  tests  can  be  judged  in  all 
respects  to  be  more  severe  or 
comparable  to  qualifying  tests  which 
would  otherwise  be  conducted  on  the 
variant  packaging  (e.g.,  the  packaging 
used  in  the  qualifying  tests  has  a  lesser 
packaging  wall  thickness  than  the 
variant  packaging;  the  gross  mass  of  the 
packaging  used  in  the  qualifying  drop 
test  equals  or  exceeds  the  mass  for 
which  the  variant  packaging  was  tested; 
the  packaging  used  in  the  qualifying 
drop  test  was  dropped  from  the  same  or 
greater  height  than  the  height  from 
which  the  variant  packaging  was 
dropped  in  design  type  tests;  and  the 
specific  gravify  of  the  substance  used  in 
the  qualifying  drop  test  was  the  same  or 
greater  than  the  specific  gravify  of  the 
liquid  used  in  the  design  type  tests  of 
the  variant  packaging). 

Application  of  VariatiiHU  to  Packagings 
Used  to  Transport  Articles 

The  provisions  in  Variations  I,  II.  and 
rv  for  combination  packagings  may  be 
applied  to  packagings  containing 
articles,  where  the  provisions  for  inner 
packagings  are  applied  analogously  to 
the  articles.  Sub-paragraph  (g)  of 
Variation  D  would  not  apply  in  this 
case. 

Issued  in  Washignton.  DC  on  February  14. 
1901. 

AlaoLRabMts. 

Associate  Adminiitrator  for  Hazaidout 
Materials  Safety. 

(FR  Doc  91-4032  FUed  2-21-01;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Intamal  RtvwuM  8tvIc« 

Art  AdvtMry  Paiwl;  ClOMd  Meeting 

aqincy:  Internal  Revenue  Service. 
Treasury. 

ACnow  Notice  of  closed  meeting  of  Art 
Advisory  Panel. 

summary:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington.  DC 

OATCt:  The  meeting  will  be  held  March 
25. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan.  CC:APiAS:4. 901 D 
Street.  SW..  Washington.  DC  20024. 
Telephone  No.  (202)  252-8128  (not  a  toll 
free  number). 

Notice  is  hereby  given  pursuant  to 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  5  U.S.C.  App.  (1968). 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on  March 
25. 1991.  in  room  224  beginning  at  9  a.m.. 
Aerospace  Center  Building.  901  D  Street 
SW..  Washington.  DC  20024. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptabilify  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  federal  income,  estate,  or 
gift  tax  retiims.  This  will  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  section  6103  of  title  26  of 
the  United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)  (3).  (4).  (6).  and  (7)  of 
title  5  of  the  United  States  Code,  and  the 
the  meeting  will  not  be  open  to  the 
public. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  Neither  does  this  document 
constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6). 
Frad  T.  Goldberg,  Ju 
Commissioner. 

[FR  Doc  91-4136  Filed  2-20-61;  8:45  am] 
■aUNQ  COM  4S10-01-II 


lOalagatton  Ordar  Na  113] 

[Mtgation  Of  Authority  to  ChM, 
T«chnlcalR«ytow  Staff 

AOINCV:  Internal  Revenue  Service, 
Treasury. 
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ACTION:  Notice  of  availabilify. 

SUMMARY:  Delegation  Order  No.  113, 
Authority  to  issue  Exempt  Organization 
Determination  Letters,  is  revised  to 
redelegate  authority  to  sign  exempt 
organizations  adverse,  modification  or 
revocation  determination  letters  to 
Chief.  Technical/Review  Staff. 
Previously,  this  authority  was  delegated 
to  Chief,  Employee  Plans  and  Exempt 
Organizations  Division. 

The  delegation  order  is  on  file  and 
may  be  reviewed  in  the  IRS  Freedom  of 
Information  (FOI)  Reading  Room, 
located  at  1111  Constitution  Avenue, 
NW..  room  1571.  Washington,  DC  20224, 
or  interested  parties  may  contact  the 
Disclosure  Officer  at  the  appropriate  IRS 
Regional  Office. 

EFFECTIVE  DATE:  September  28, 1990. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Cora  Davis,  E:OJ).  room  2237. 1111 

Constitution  Avenue.  NW..  Washington. 

DC  20224.  (202)  586-6222.  (not  a  toll  free 

call). 

Malva  Scruggs, 

Chief,  Directives  Section. 

[FR  Doc  91-4002  Filed  2-l»-ei;  8:45  am] 

MUMQ  CODE  4SS0-01-M 


Office  of  Thrift  Supervision 

George  Washington  Federal  Savings 
Association;  Ap^ntment  of 
Conservstor 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(B)  and  (H)  of  the  Home  Owners* 
Loan  Act  of  1933.  as  amended  by  section 
301  of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Conservator  for 
George  Washington  Federal  Savings 
Association.  Johnson  City.  Tennessee. 
On  January  31, 1991. 

Dated:  Febnuuy  12, 1901. 

By  the  Office  of  Thrift  Supervision. 
Nadina  Y.  Wadiinglaa. 
Corporate  Secretary. 
[FR  Doc.  91-4019  Rled  2-20-«l;  8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  CoOectlon  Under  0MB 
Review 

aoency:  Department  of  Veterans 
Affairs. 

action:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  die  following 
pn^osal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  docimient  lists  the 
foUowing  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  number(s).  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (6)  an  estimate  of  die  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Public  Law  96-511  applies. 
ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Administration,  (20A5A),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW..  Washington.  DC  20420  (202)  233- 
2744. 

Comments  and  questioiu  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
Office  of  Management  and  Budget  726 
Jackson  Place.  NW..  Washington,  DC 
20503,  (202)  395-7316.  Please  do  not  send 
appUcations  for  benefits  to  the  above 
addressees. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  February  12. 1991. 

By  direction  of  the  Secretary. 
Frank  E.  Lalley, 

Associate  DAS  for  Information  Resources 
Policies  and  Oversight. 

Extension 

1.  Veterans  Benefits  Administration. 

2.  Monthly  Certification  of  on-the-job 
and  apprenticeship  training. 

3.  VA  Form  22-6553d. 

4.  The  form  is  used  by  eligible  persons 
in  approved  programs  of  apprenticeship 
and  other  on-the-job  training  to  report 
the  number  of  hours  of  training  pursued 
and  the  termination  or  interruption  of 
training.  The  information  is  used  to 
determine  the  amount  of  benefits 
payable. 

5.  Monthly. 

6.  Individuals  or  households;  State  or 
local  governments;  farms;  businesses  or 
other  for-profit  Federal  agencies  or 
employees;  non-profit  institutions;  small 
businesses  or  organizations. 

7. 87,451  responses. 
8.  y*  hour. 


9.  Not  applicable. 
[FR  Doc.  91-4135  Filed  2-20-91: 8:45  am] 


MUMO  COM  SSM-OI-M 


Information  Collection  Under  OMB 
Review 

aoency:  Department  of  Veterans 

Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  number(s],  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  i;eeded  to  complete  the 
information  collection;  and  (9]  an 
indication  of  whether  section  3504(h)  of 
Public  Law  96-511  applies. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Administration,  (20A5A),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW..  Washington.  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
Office  of  Management  and  Budget  726 
Jackson  Place  NW..  Washington,  DC 
20503.  (202)  395-7316.  Please  do  not  send 
applications  for  benefits  to  the  above 
addressees. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  March 
25.1991. 

Dated:  February  12. 1991. 

By  direction  of  the  Secretary. 
Frank  E.  Lallay. 

Associate  DAS  for  Information  Resources 
Policies  and  Oversight. 

Extension 

1.  Veterans  Benefits  Administration. 

2.  Application  for  Dependency  and 
Indemnity  Compensation  by  Child. 

3.  VA  Form  21-4183. 

4.  The  form  is  used  by  a  child  under 
age  18  to  claim  Dependency  and 
Indemnity  Compensation  where  the 
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surviving  ipouM  WM  not  «r  !•  DO  loBger 
entitled  to  benefits.  The  Conn  Is  also 
used  by  a  child  age  IB  or  older 
regardless  of  the  surviving  spouse's 
entitlement 

5.  On  occasion. 

e.  Individuals  or  households. 

7. 7,900  responses. 

8.  Vt  hour. 

8.  Not  applicable. 
fFR  Doc.  81-4071  Fflad  2-20-01: 8:45  am) 


t  DepvlmentM  Veterans 


Affairs. 
action:  Notice. 


The  Department  of  Veterans  Afiairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwnk  Red«M:tion  Act  (44  U&C 
chapter  35).  This  document  lists  the 
followiog  hifonnation:  (1)  The  agency 
lesponalble  for  sponsoring  the 
information  coUectian:  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  numbeifs),  if 
applicable;  (4)  a  description  of  the  need 
«nd  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable:  (6) 
yftbo  win  be  required  or  asked  to 
respond:  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
infaraation  coUectioa;  and  (0)  an 
faidication  of  whether  section  SS04(h)  of 
Public  Law  96-611  applies. 


:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner.  Veterans  Benefits 
Administration.  (20ASA).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW..  Washington.  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  hst  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
Office  of  Management  and  Budget,  720 
Jackson  Place  NW.  Washington.  DC 
20603.  (202)  385-731&  Please  do  not  send 
applications  for  benfits  to  the  above 
addressees. 

DATn:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMI  Desk  OCBoer  on  or  bedtfane  March 
25.1901. 

Dated  Pebniaiy  12.  M01. 


Bjr< 
FraflkE.1 

A*§odat»  DASforbifonnaboa  Bmtmrem 
FoUcimamdOfmtitfit 

NowCoOadion 

1.  Vetermu  Benefits  Adadnistratfon. 

2.  Sodal  Seoarity  Number  Solidtattoa. 
3.VAFonB21-060d. 

4.  Ine  fonn  is  used  by  persons 
applying  for  or  receiving  VA  benefits  to 
report  £eir  Social  Security  Number  and 
the  numbers  of  any  dependents. 

8.  On  occasion. 

6.  Individuals  or  housdiolds. 

7.  SOQlOOO  responses. 

8.  )4hour. 

9.  Not  applicable. 

PH  Doc.  81-4072  Filed  2-20-01: 8:45  ail4 
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t  Department  of  Veterans 


Affairs. 


Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
propoeal  for  the  ooUectiim  of 
infmnation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  Itots  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  number(s),  if 
applicable:  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Public  Law  96-611  applies. 
ADOm»m:  Copies  <A  the  proposed 
information  collection  and  supporting 
documents  nmy  be  obtained  from  John 
Turner.  Veterans  Benefits 
Administratian,  (20A5A).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW..  Wasfaii«loa.  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Jose^  Lackey. 
Office  of  Management  and  Bwlget  726 
Jadcson  Place.  NW..  Wartdngton,  DC 
206OS,  (202)  306-7316.  Please  do  not  send 
apiriications  for  benefits  to  tfie  above 
addressees. 

DATts:  Comments  on  Ae  information 
collection  should  be  directed  to  the 


OMB  Desk  Offloer  OB  or  before  March 
25.1991. 

Dated:  Fefanuiy  12. 1881. 

By  dlmeMaa  ef  the  Seentair 
Frankl-LalBr. 

AmotiataDASforbifomatioaReaaaTBea 
PolicimmdOnnigkL 

Revision 

1.  Veterans  Benefits  Administration. 

2.  Application  for  Fee  Peteonnel 
Desi^tion. 

3.  VA  Form  26-8681. 

4.  The  form  is  used  to  obtain 
information  on  the  applicant's 
professional  e3q;>erience  in  the  real 
estate  vahmtion  field.  The  hiformation  is 
need  to  evduate  the  professional 
expertise  of  fee  applicants. 

5.  On  occasion. 

6.  Individuals  or  households. 
7. 6.200  responses. 

8.  Vi  hour. 

9.  Not  Applicable. 

[PR  Doc  91-4073  Piled  2-20-01;  8:45  am] 

SajJNQ  COOK  UM-ei-M 


Coop«raVv»  StudlM  EvahMtion 
CommlttM  MMting 

The  Department  of  Veterans  Affairs 
gives  notice  imder  Public  Law  92-483 
(Federal  Advisory  Committee  Act),  as 
amended,  by  section  5(c)  of  Public  Law 
94-409  that  a  meeting  of  the  Cooperative 
Studies  Evaluation  Committee  i^  be 
held  at  the  Radisson  Park  Terrace  Hotel, 
1515  Rhode  Island  Avenue.  Washington, 
DC  20005  on  April  29  and  30, 1901.  The 
session  on  April  29  is  scheduled  to  begin 
at  7:30  ajn.  uid  end  at  6  p.nL  and  on 
April  30  from  7:30  ajn.  to  4:30  p  jn.  The 
macHng  wiU  be  f or  the  purpose  of 
reviewing  six  new  clinical  trials,  one  in 
benign  prostatic  hyperplasia,  one  in 
coronary  artery  disease,  one  in  alcoholic 
Uver  disease,  one  in  end  stage  renal 
disease,  two  in  schizi^hrenia  and  the 
progress  of  one  on-going  study  in  the 
prevention,  and  treatment  of 
hyperten^n.  The  Committee  advises 
the  Director,  Medical  Researdi  Service, 
through  the  Chief  of  the  Coc^erative 
Studies  Proffsan  on  the  relevance  and 
feasibility  of  the  studies,  the  adequacy 
of  the  protocols,  and  the  scientific 
veUdity  and  propriety  of  technical 
details,  inchiding  protection  ot  human 
subjects. 

The  meeting  will  be  open  to  the  public 
up  to  the  seatiiag  capacity  of  the  room 
from  7:30  ajn.  to  8  ajn.  on  both  days  to 
discuss  the  general  status  of  the 
prograok  To  assure  adequate 
accommodations,  those  who  plan  to 
attend  should  contact  Dr.  Ping  Hnang. 
Coordinator,  Cooperative  Studies 
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Evaluation  Committee,  Department  of 
Veterans  Affairs,  Washington,  DC  (202- 
535-7154).  prior  to  April  16. 1991. 

The  meeting  will  bie  closed  fit>m  8  a.m. 
to  6  p.m.  on  April  29  and  from  8  a.m.  to 
4:30  p.m.  on  April  30.  for  consideration 
of  specific  proposals  in  accordance  with 
provisions  set  forth  in  section  10(d)  of 
Public  Law  92-463,  as  amended  by 
section  5(c)  of  Public  Law  94-409,  and  5 
U.S.C.  552b(c)(6).  During  tiiis  portion  of 
the  meeting,  discussions  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  staff  and  consultant 
critiques  of  research  protocols  and 
similar  documents,  and  the  medical 
records  of  patients  who  are  study 
subjects,  the  disclosure  of  which  would 
constitute  a  dearly  unwarranted 
invasion  of  personal  privacy. 

Dated:  Febniaiy  12. 1991. 

By  direction  of  the  Secretary: 
Laurence  M.  Quistman, 
Executive  Assistant 
[PR  Doc.  91-4076  Piled  2-20-01;  8:4$  am] 
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Veteran*  Advlaory  Committee  on 
Environmental  Huarda 

AOENCV:  Department  of  Veterans 
Affairs. 


action:  Notice  of  meeting. 


The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463, 
section  10(a)(2).  that  a  meeting  of  a 
subcommittee  of  the  Veterans'  Advisory 
Committee  on  Environmental  Hazards 
will  be  held  on  February  27, 1991.  The 
purpose  of  the  meeting  is  to  consider 
what  recommendations  should  be  made 
to  the  Secretary  of  the  Department  of 
Veterans  Affairs  concerning  the  issue  of 
the  health  effects  of  herbicides 
containing  dioxin.  The  meeting  will 
convene  at  9  a.m.  until  5  p.m.  in  Room 
817,  at  the  Department  of  Veterans 
Affairs.  810  Vermont  Avenue.  NW., 
Washington.  DC  20420. 

Due  to  recent  Congressional  action 
concerning  the  Committee's 
responsibilities  and  the  need  to 
complete  actions  sooner  than 
anticipated,  additional  meetings  of  the 
Committee  are  required.  In  order  to 
accomplish  this,  it  is  not  feasible  to  give 
the  usual  15  days  notice. 

These  meetings  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room.  Because  this  capacity  is  limited,  it 
will  be  necessary  for  tiiose  wishing  to 
attend  to  contact  Ms.  Leney  Holohan, 


Department  of  Veterans  Affairs  Central 
Office  (phone  202/233-8018),  prior  to 
February  20, 1991. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
Frederic  L  Conway,  Deputy  Assistant 
General  Counsel,  Room  1075B, 
Department  of  Veterans  Affairs  Central 
Office.  Submitted  material  must  be 
received  at  least  five  days  prior  to  the 
meeting.  Such  members  of  the  public 
may  be  asked  to  clarify  submitted 
material  prior  to  consideration  by  the 
Committee. 

Dated:  February  12, 1991. 

By  direction  of  the  Secretary: 
Laurence  M.  Quistman, 
Executive  Assistant 
[PR  Doa  91-4074  Piled  2-20-01;  8:45  am] 
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Veterana  Advlaory  Committee  on 
Environmental  Hazarda 

agency:  Department  of  Veterans 

Affairs. 

ACTION:  Notice  of  meeting. 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463, 
section  10(a)(2),  that  a  meeting  of  a 
Committee  of  the  Veterans'  Advisory 
Committee  on  Environmental  Hazards 
will  be  held  on  March  13-14, 1991.  The 
purpose  of  the  meeting  is  to  consider 
what  recommendations  should  be  made 
to  the  Secretary  of  the  Deptirtment  of 
Veterans  Affairs  concerning  the  issue  of 
the  health  effects  of  herbicides 
containing  dioxin.  On  March  13, 1991  the 
meeting  wdll  convene  at  9  a.m.  until  5 
p.m.,  cmd  on  March  14, 1991  bom  8:30 
a.nL  until  conclusion  in  Room  212.  at  the 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420. 

These  meetings  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room.  Because  this  capacity  is  limited,  it 
will  be  necessary  for  those  wishing  to 
attend  to  contact  Ms.  Leney  Holohan, 
Department  of  Veterans  Affairs  Central 
Office  (phone  202/233-6018),  prior  to 
March  8, 1991. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
Frederic  L  Conway,  Deputy  Assistant 
General  Counsel  Room  1075B, 
Department  of  Veterans  Affairs  Central 
Office.  Submitted  material  must  be 


received  at  least  five  days  prior  to  the 
meeting.  Such  members  of  the  pubUc 
may  be  asked  to  clarify  submitted 
material  prior  to  consideration  by  the 
Committee. 

Dated:  February  12, 1981. 

By  direction  of  the  Secretary: 
Lautence  M.  Chiistman, 
Executive  Assistant. 
[PR  Doc  91-4075  Piled  2-20-81: 8:45  am] 
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Advlaory  Commlaalon  on  ttie  Future 
Structure  of  Veterana  Health  Care; 
Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  a  meeting  of  the  Commission  on  the 
Future  Structure  of  Veterans  Health 
Care  will  be  held  on  March  13  and  14, 
1991.  The  session  will  be  held  between 
8:30  a.m.  and  5  p.m.  on  March  13,  and 
8:30  a.m.  and  1  p.m.  on  March  14,  at  the 
Ramada  Renaissance  Hotel,  Ballroom — 
South  Salon.  999  9th  Street.  NW., 
Washington,  DC  20001-9000.  The 
Commission's  purpose  is  to  review  the 
missions  and  programs  of  the  VA's 
health  care  faciUties  to  determine 
whether  changes  in  services,  programs, 
or  missions  at  individual  facilities  are 
needed,  with  a  focus  on  providing  care 
to  eligible  veterans  in  2010.  The  agenda 
for  the  meeting  will  include 
presentations  to  the  Commission  by 
various  VA  and  non-VA  officials  as  well 
as  working  sessions  for  the 
Commissioners  to  discuss,  study,  and 
analyze  specific  critical  VA  health  care 
issues.  Tlie  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room.  Interested  persons  may  file 
written  statements  with  the  Commission 
before  or  within  10  days  after  the  close 
of  the  meeting  for  inclusion  in  the 
official  hearing  transcript 

Persons  wanting  to  file  written 
statements  or  wanting  additional 
information  regarding  the  meeting 
should  contact  Mr.  Robert  Moran, 
Commission  on  the  Future  Structure  of 
Veterans  Health  Care,  Techworid  Plaza, 
800  K  Sti«et  NW.,  P.O.  Box  88. 
Washington,  DC  20001,  telephone  (202) 
633-7979. 

Dated:  February  13. 1991. 

By  direction  of  the  Secretary. 
Lauranoa  M.  Chriatman, 
Executive  Assistant 
[PR  Doa  91-4077  Piled  2-20-81;  8:45  am] 

aiLUNQ  coos  SSSfr^l-M 


Sunshine  Act  Meetings 


Thti  — cMon  of  tfw  FEDERAL  REGISTER 
contiins  nottcw  of  nwaflngs  pubMwd 
undw  tho  •'QcNmwnmt  In  tta  SunMn* 
Act  (Pub.  L  94-400)  5  a&&  562b(«)<3). 


WDPUL  tUCnON  COMWIIION 

:  91-3098. 

Thunder.  Fefamaiy  14. 1901.  tOBOO  ajn. 
MKTWQ  OMN  TO  Tm  niBUC: 

The  {oUowiog  item  had  been  added  to 
the  agenda: 

Pntwa  klMtiagi. 

DAT!  AND  TlMC  Tuesday.  Febnuuy  26, 
1991,  lOKX)  ajn. 

hack:  This  meeting  will  be  closed  to 
the  public 

ITMM  TO  M  OMCunn: 

Compliance  matters  poitnant  to  2  U.8.C 

i437g. 
Audits  ooodactadl  puraoaot  to  Z  U.S.C  i  4S7g, 

1 43a(b).  a^TWe  A  U&C 
Msttsn  OQBOBfsns  psrticipfttioD  in  civii 

■ctiiias  or  {Hoosadiats  «r  arbitntiaiL 
Intaiaal  patsonasl  roles  and  piocaduMS  or 

outten  sfEectiDg  a  particular  eaplojree. 

D«ra  AMD  TWB  Thursday,  Pebraary  2S. 
1901, 2:00  p  jn. 

HACK  999  B  Street  N.W..  Washington. 
D.C  (FRnth  Flooij. 

STATUS:  This  meeting  will  be  open  to  the 
pubHc. 

ITOfl 


CorrscBou  and  Approval  eihBaatn 
Regnlatioaa:  Tsdmical  AmendtawDts  to 

lifiDorarto  Regnlatiaiis  (U  Cm  1 110.12). 
Status  of  PreaidsDtiai  Audits 
Administrativa  Matters 


I  TO  CONTACT  RM  BVOMMnOMC  Mr. 

Fred  Eiland.  Pnas  Offioer.  Tnlsphonr  (aoz) 
37«-31S5. 

HOdaABaid. 

AdmJiuatntnmAnittaat,  Offhrnaftiw 
Secntariat 

(FR  Doc  91-42BS  FOad  a-l»«:  2dS  pm) 


UOAL  SSRVICSS  COIWOIUTION 
Board  of  Directors;  AuAt  aad 
Appropriations  Coanmitlee;  Amendment 
of  Agenda 

"nosRAL  nsotsmr  ciTATiOM  or 

^RiVIOUS  AMNOUMOMBn:  M  FR  5248. 
February  8. 1991. 

MSVIOUSLV  ANNOUNCSD  TMM  AND  DATS 
or  MUTmo:  February  15. 1991, 
commencing  at  9KM)  ajn. 


DVUMATIOM  or  CNAMOB  Meeting  win 
continoe.  following  •  Moess.  on 
February  21, 1991,  coaananctng  at  8A) 
pjn.  Meeting  will  take  |dace  at  the 
Washington  Court  Hotel  525  New 
Jersey  Ave^  NW.,  Washington.  DC  20001 
(202/628-2100).  in  die  Sagamore  Room. 
STATUS  or  MsmNO:  Opm. 

MAI  IMS  TO! 


1.  Approval  of  Agenda. 

2.  Consideration  of  Staffs 
Recommendation  far  Reprogrananing  of 
Fiscal  Year  (FY)  1990  Uncommitted 
Carryover  Funds,  and  Recommendation 
Thereon. 

3.  Consideration  of  Staffs 
Recommendation  ConcerBing  FY  1901 
Consolidated  Operating  Budget,  and 
Recommendation  Thereon. 

4.  Coosideratiao  of  FY  1982  Budget  Mark, 
and  Recommendatian  Thereoa. 

5.  Recommendation  for  a  Board  Policy 
Concerning  tfaa  Opoating  Significancs  of  a 
Board  Vote  on  a  Consolidated  Operating 
Budget 

6.  Consideration  of  Management's  Space 
Needs,  and  Recommendatioa  Therson. 

7.  Consideration  of  Recommendation  for  an 
Outside  Auditor  for  FY  1992. 

Public  comment  wiU  be  taken  prior  to 
action  on  each  agenda  itaa. 

CONTACT  rSRSON  rON  MORS 

wroMiATiON:  Maureen  R.  BozeU. 
Executive  Office.  (202)  863-1839. 

Dale  Issued:  Febnaiy  IB.  UBl. 
MannaaR.Baaal. 

Corporation  Secnimy. 

(FR  Doe.  91-4296  FHed  2-19-01;  3:4*  pm] 


LIOAL  SmVICIS  CORPORATION 

Board  of  Directors  Meeting;  Amendment 
of  Agenda 


February  2a  1081. 


CITATION  or 

iPuUiahedon 


E  AND  DATS 

or  MnrMMc  Pebraary  22. 1991, 
commendog  at  9:00  ajn. 

DWUMUTiON  or  CNANQe  Meeting  will 
not  include  agenda  item  #8.  Resofaiti<Mi 
Offered  by  Mr.  Dana. 
STATUS  or  MUiMtt.  Open  [A  portion  of 
the  meeting  may  be  dosed,  subject  to  a 
vote  by  a  majmity  of  the  Board  of 
Directors,  to  discuss  personnel, 
privileged  or  confidential,  penranal, 
inveet^oiy  and  Utigation  matters 
under  ttie  Goverament  in  Ae  Sunshine 
Act  [5  U.S.C  652b  (c)  (2).  (4).  (5),  (7).  and 
(10)  and  45  CFR  1633.5  (a),  (c),  (d),  (e). 
(f).  and  (h)]. 


Fodaral 

VoL  86^  No*  95 

Thursday.  FabcMry  2t  USl 


■ATT8RSTOB 

1.  Approval  of  Agenda. 

2.  ^praval  of  Kfinutes. 
—January  28, 1991 

3.  Chairssan's  Report 
6.  President's  Report 

6.  Legislativs  Report 

7.  Report  noB  ths  Andit  aad  Appropiiatioiis 

Committee, 
s.  CoDsidaratioa  of  Fiscal  Year  1990 

Uncommitted  Carryover  Funds: 
b.  Consideration  of  FY  1991  Consolidated 

Operating  Budget; 
e.  Consideration  of  FY  1992  Budget  Mark 

Proposals. 

8.  Consideratikn  of  Conqwtition  Study. 

CONTACT  PERSON  POR  MORE 
mpORMATiON:  Maureen  R.  Bozell, 
Executive  Office,  (202)  063-1830. 

Date  Issued  February  19, 1991. 
Maureen  R«  Powtii, 
Corporation  Secretary, 
[FR  Doc  91-4297  Filed  2-19-01;  3:49  pm] 


NUCLEAR  R80ULAT0RV  COMMISSION 
date:  Weeks  ofPebruary  18. 25.  March  ' 
4.  and  11. 1991. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  RookviUe. 
Maryland. 

STATUS:  Open  and  Ckaed 

MATmSTO  BE  CONSIDBIED: 
WoakefFahsuarylS 
Fridays  Mmary  2X 

IftflOajn. 
Briefing  on  Coau^ttee  to  Review  Generic 
BaquinuHiBts  (CXGR)  Process  (PabBc 
Meeting) 
11:30  SJB. 
AfBimation/Discassioo  sad  Vote  (Public 

Meeting) 
a.  Motion  for  Reconsideration  of  CLI-80-06 
(Shoreham) 

Weak  af  FabMssy  3l-.TiBtadTe 

Wednesday,  FebmaryZr 

10:00  ajn. 
Briefing  by  NARUC  on  Economic 
1^1  f ui  mance  Incenuves  (Public  Meeting) 

Tbunday,  February  2B 

11:30  s  jn. 
AfBMMrtksi/DisoMssiea  aad  Vets  (PabUc 
Msstii^  (if  Beaded) 

Weak  af  Mmh  4-Tiatalhi« 

Thunday,  March  7 

10:00  ajn. 
Briefing  on  Status  of  Fitness  for  Duty 
Programs  (Public  Meeting) 


11:30 
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Affirmation/Discussion  and  Vote  (Public 
Meeting)  {if  needed) 

Week  of  March  11— Tentative 

Thursday,  March  14 

9:30  a.m. 
Briefing  on  Activities  of  the  Center  for 
Nuclear  Waste  Regulatory  Analysis 
(CNWRA)  and  Activities  of  the  NRC  in 
the  HLW  I>rogram  (Ihiblic  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (I^ublic 
Meeting)  (if  needed] 

Friday,  March  IS 

10:00  a.m. 

Briefing  on  Agreement  State  Compatibility 
Issues  (Public  Meeting) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  afiinnation.  tliis  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meetings  Call 
(Recording)— {301)  492-0292    . 


CONTACT  PERSON  POR  MORE 

inpormation:  William  Hill— (301)  492- 
1661. 

Dated:  February  14, 1991. 
Andrew  L.  Bates. 
Office  of  the  Secretary. 
[FR  Doa  91-4251  Filed  2-19-91;  1:52  pm] 
BHJJNO  COOC  7SW-01-«i 

united  states  postal  service 

Board  of  Governors;  Notice  of  a  Meeting 
The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives  notice 
that  it  intends  to  hold  a  meeting  at  8:30 
a.m.  on  Tuesday,  March  5, 1991,  in 
Washington,  D.C.  The  Meeting  is  open 
to  the  public  and  will  be  held  in  the 
Benjamin  Franklin  Room  at  U.S.  Postal 
Service  Headquarters,  475  L'Enfant 
Plaza,  S.W.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should  be 
addressed  to  the  Secretary  of  the  Board, 
David  F.  Harris,  at  (202)  268-4800. 


There  will  also  be  a  session  of  the 
Board  on  Monday,  March  4. 1991,  but  it 
will  consist  entirely  of  briefings  and  is 
not  open  to  the  public 

Agenda 

Tuesday  Session— March  5-8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting,  February 

4-6,1991. 

2.  Remarks  of  the  Postmaster  General 

(Anthony  M.  Frank) 

3.  Report  on  Law  Department  Programs. 

(Harold ).  Hughes,  General  Counsel] 

4.  Report  on  Marketing  and  Customer  Service 

Group.  (Richard  ].  Strasser.  )r.,  Senior 
Assistant  Postmaster  General  Maiketing 
and  Customer  Service  Croup) 

5.  Capital  Investment. 

a.  Deviation  Request  for  Part  B  Multiline 
Optical  Character  Readers.  (William  J. 
Dowling,  Assistant  Postmaster  General 
Engineering  and  Technical  Support 
Department] 

6.  Tentative  Agenda  for  April  1-2, 1991. 

meeting  in  Chicago,  Illinois. 

Harold  |.  Busies. 

Acting  Secretary. 

(FR  Doc  91-4202  Filed  2-19-91;  1:52  pm] 
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Thopscfeiy 
February  21,  1991 


Part  H 


Federal  Emergency 
Management  Agency 

National  Board  Piaii  for  Carrying  Out  tho 
Emergency  Food  and  SheRer  Program; 
Nofice 
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FEOOUL  EMERQENCY 
yAMAQEMENT  AGENCY 

Tns  PHRonei  ooera  nen  ror  wMiymy 
Alt  tiM  EmerBency  Fooa  end  Stieltef 


r.  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 


n  This  notice  sets  out  the  text 
of  the  plan  by  which  the  National  Board, 
authoiiied  under  Public  Law  100-77,  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  will  conduct  a  program 
during  Fiscal  Year  1991  for  distributing 
the  sum  of  $134,000,000  to  local  private 
voluntary  organizations  and  units  of 
local  government  for  the  purpose  of 
delivering  emergency  food  and  shelter  to 
needy  individuals  in  localities 
determined  by  the  Board.  The 
distribution  fonnula  for  selecting  these 
locahties,  and  the  award  amount  for 
each,  follow  the  plan  text 

DATIS:  The  award  to  the  National  Board 
for  PubUc  Law  101-645  was  made 
November  1, 199a 

RM  nrnnmn  intoiimation  contact: 
Fran  McCarthy.  Individual  Assistance 
Division,  Disaster  Assistance  Programs, 
FEMA.  Washington.  DC  20472  (202]  646- 
36S2,  or  Robert  G.  Chappell,  Chairman. 
National  Board  for  Emergency  Food  and 
Sheher  Program  (202)  646-3615. 

MtMAeu:  The  Stewart  B.  McKinney 
Homeless  Assistance  Act  was  passed  to 
continue  the  provision  of  emergency 
food  and  shelter  services  to  needy 
individuals.  Grant  awards  from  this 
program  are  provided  to  address 
emergency  needs  which  have  become 
evident  in  recent  years.  This  program  is 
not  intended  to  address  or  correct 
structural  poverty  or  long-standing 
problems.  Rather,  this  appropriation  is 
intended  for  the  purchase  of  food  and 
shelter  to  supplement  and  extend 
current  available  resources,  and  not  to 
substitute  or  reimburse  ongoing 
programs  and  services. 

The  National  Board  has  once  again 
adopted  the  following  operating 
principles: 

•  Speedy  administration  and  funding. 

•  Awards  to  areas  of  greatest  need 

•  Local  decision-making. 

•  Public/private  sector  cooperation. 

•  Minimum  but  accountable  reporting. 
The  National  Board  expects  State 
Committees,  Local  Boards  and  Local 
Recipient  Organizations  (LRO's)  to 
abide  by  the  stated  rules  of  this  Plan 
and  to  focus  on  the  following  concerns 
mandated  by  the  National  Board. 

•  Serve  individuals  in  need  without 
discrimination  and  avoid  dupUcation  of 


benefits  by  supplementing  food  and 
shelter  services. 

•  Refuse  to  authorize  the  spending  of 
funds  on  costs  that  differ  from  those 
allowed  by  the  National  Board,  unless  a 
written  request  is  made  in  advance  and 
approved  by  the  National  Board 

•  Restrict  shelter  repairs  to  minimum 
work  required  to  bring  the  facility  into 
compliance  with  local  building  codes 
and  for  emergency  repairs  only  to  keep 
the  facility  open.  The  National  Board  is 
mandated,  as  are  State  Committees, 
Local  Boards  and  LRO's,  to  carry  out  the 
intent  of  the  law.  We  must  all  ensure 
that  as  decisions  are  made,  we  not  only 
question  if  a  specific  expenditure  falls 
within  the  griidelines  of  eligible  costs, 
but  if  making  this  expenditiire  fulfills  the 
intent  of  the  program  and  the  law. 

1.0    Background  and  Introduction 

On  March  24, 1983,  the  President 
signed  the  "Jobs  Stimulus  Bill,"  Public 
Law  98-8.  The  bill  provided  $50  million 
for  emergency  food  and  shelter  to  FEMA 
for  allocation  by  a  National  Board 
between  March  1983  and  March  1984. . 
The  Board,  chaired  by  FEMA.  consisted 
of  representatives  of  United  Way  of 
America;  The  Salvation  Army;  the 
National  Council  of  Churches;  Catholic 
Charities,  USA;  the  Council  of  Jewish 
Federations,  Inc.;  and  the  American  Red 
Cross.  Congress  designated  these 
agencies  because  of  their  history  of 
involvement  in  human  services 
programs. 

Due  to  the  continuing  high  need  for 
emergency  food  and  shelter  services,  an 
additional  $745  million  in  funds  was 
appropriated  from  November  1983 
through  September  1990.  The  Phase  IX 
(Fiscal  1991)  program  continues  this 
record. 

On  July  22, 1987,  the  Stewart  B. 
McKinney  Homeless  Assistance  Act 
was  signed  by  the  President  authorizing 
the  Emergency  Food  and  Shelter 
National  Board  Program.  The  McKinney 
Act's  Emergency  Food  and  Shelter 
Program  for  fiscal  years  1989  and  1990 
was  reauthorized  on  November  7, 1988 
(see  seciton  302  of  PubUc  Law  100-628). 

1.1.    Purpose 

This  publication  is  developed  by  the 
National  Board  to  outline  the  roles, 
responsibilities,  and  implementation 
procedures  which  will  be  followed  by 
the  National  Board,  State  Boards,  Local 
Boards,  and  LRO's  in  the  distribution 
and  use  of  these  funds.  This  progrsun  is 
nationwide  in  scope  and  will  provide 
food  and  shelter  assistance  to 
individuals  in  need  through  local  private 
volimtary  organizations  and  units  of 
government  in  areas  designated  by  the 
National  Board  as  being  in  highest  need. 


The  intent  of  the  Emergency  Food  and 
Shelter  Program  is  to  meet  emergency 
needs  by  supplementing  food  and 
shelter  assistance  individuals  might 
currently  be  receiving,  as  well  as  to 
assist  those  who  are  receiving  no 
assistance.  Individuals  who  received 
assistance  under  previous  programs 
may  again  be  recipients,  providing  they 
meet  local  eligibility  reqi^ements. 

2.0    Concept  of  Operations 

A.  United  Way  of  America  will  act  as 
the  National  Board's  Secretariat  and 
fiscal  agent  and  performs  the  necessary 
administrative  duties  that  the  Board 
must  accomplish. 

B.  Funds  distributed  by  the  National 
Board  will  be  to  areas  of  greatest  need. 
The  formula  for  distribution  is  explained 
in  2.2  B. 

C.  National  Board  funds  will  be 
distributed  to  LRO's  and  Fiscal  Agents 
certified  eligible  by  Local  Boards. 

D.  There  is  an  administrative 
allowance  limitation  of  two  percent  (2%) 
for  local  jurisdictions,  one-half  of  one 
percent  (.5%)  for  State  Committees 
(when  in  operation),  and  one  percent 
(1%)  for  the  National  Board.  Local 
administrative  funds  are  intended  for 
use  by  LRO's  and  not  for  reimbursement 
of  program  or  administrative  costs  any 
recipient's  parent  organization  (its  state 
or  regional  offices)  might  incur  as  a 
result  of  this  additional  funding.  (See  2.3. 
Eligibility  of  Costs.) 

E.  The  National  Board  will  notify 
quaUfying  jurisdictions  of  award 
eligibility  within  60  days  following 
allocation  by  the  Federal  Emergency 
Management  Agency  (FEMA).  Unused 
or  recaptured  funds  will  be  reallocated 
by  the  National  Board,  except  in  the 
case  of  State  Set-Aside  counties  whose 
funds  may  be  reallocated  by  the 
repective  State  Committees. 

F.  All  funds  shall  be  paid  out  by 
LRO's  and  spending  shall  cease  by  their 
jurisdiction's  selected  end  date.  Local 
Boards  have  until  one  month  following 
their  end  date  to  submit  final  reports 
and  complete  documentation  of 
expenses  (for  specified  LRO's  only)  to 
the  National  Board. 

G.  Those  LRO's  not  required  to  submit 
documentation  to  the  National  Board 
still  must  satisfy  the  Local  Board  that  all 
funds  have  been  expended  in 
accordance  with  National  Board 
guidelines. 

Note:  Local  Boards  and  LRO's  are 
reminded  that  although  documentation  may 
not  be  required  to  be  submitted  with  their 
final  report  they  are  subject  to  random 
audits  which  may  require  the  submission  of 
documentation  at  a  later  date. 


2.1    Ocganiiatlon,  Roles  and 
Respoodbilities 

A,  FEMA 

1.  Constitute  a  National  Board 
consisting  of  individuals  affiliated  with 
United  Way  of  America;  The  Salvation 
Army;  the  National  Council  of  Churches 
of  Christ  in  the  USA;  the  Council  of 
levnsh  Federations.  Inc.;  Catholic 
Charities.  USA;  the  American  Red 
Cross;  and  the  Federal  Emergency 
Management  Agency. 

2.  dhair  the  National  Board  using 
parUamentary  procedures  and 
consensus  by  the  National  Board  as  the 
mode  of  operation. 

3.  Provide  policy  guidance,  federal 
coordination  and  staff  assistance  to  the 
National  Board 

4.  Award  the  grant  to  the  National 
Board. 

5.  Assist  the  Secretariat  in 
implementing  the  National  Board 
Program. 

6.  Report  to  Congress  on  the  year's 
program  activities  through  the 
Interagency  Council  on  the  Homeless 
Annual  Report. 

7.  Conduct  an  audit  of  funds. 

8.  Initiate  Federal  collection 
procedures  to  collect  funds  due  when 
the  efforts  of  the  National  Board  have 
not  been  successful 

B.  National  Board 

I.  Select  jurisdictions  of  highest  need 
for  food  and  shelter  assistance  and 
determine  amount  to  be  distributed  to 
each. 

•  2.  Notify  national  organizations 
interested  in  emergency  food  and  shelter 
to  pubUcize  the  availabilify  of  funds. 

3.  Develop  the  operational  manual  for 
distributing  funds  and  establish  criteria 
for  expenditure  of  funds. 

4.  In  jurisdictions  that  received 
previous  awards,  notify  the  former  Local 
Board  chair  that  new  funds  are 
available.  In  areas  newly  selected  for 
funding,  notify  the  local  United  Way, 
American  Red  Cross,  Salvation  Army,  or 
local  government  official. 

5.  Provide  copies  of  award  notification 
materials  to  National  Board  member 
affiliates  and  other  interested  parties. 

6.  Secure  certification  forms  from 
Local  Boards  that  funds  will  be  used  in 
accordance  with  estabUshed  criteria. 

7.  Distribute  funds  to  selected  LRO's. 

8.  Hear  appeals  and  grant  waivers. 

9.  Establish  an  equitable  system  to 
accompUsh  that  reallocation  of 
unclaimed  or  unused  funds. 

10.  Ensure  that  funds  are  properly 
accounted  for.  and  that  funds  due  are 
collected. 

II.  Provide  consultation  and  technical 
assistance  to  local  jurisdictions  as 


necessary  to  monitor  program 
compliance. 

12.  Submit  end-of-program  report  on 
.  jurisdictions'  use  of  funds  to  FD^IA. 

13.  The  National  Board  wdll  conduct 
an  audit  of  food  and  shelter 
expenditures  made  imder  this  program 
for  specified  LRO's.  The  National  Board 
FEMA,  and/or  the  Inspector  General's 
office  may  also  conduct  an  audit  of 
these  funds. 

C.  Local  Board 

1.  Each  area  designated  by  the 
National  Board  to  receive  hinds  shall 
constitute  a  Local  Board.  Where,  in  a 
local  commimify,  there  are  affiUates  of 
the  voluntary  organizations  represented 
on  the  National  Board,  they  must  be 
invited  to  serve  on  the  Local  Board. 
Local  Boards  are  required  to  include 
within  their  board  a  member  of  an 
Indian  tribe  when  it  administers 
program  funding  in  a  localify  or  a 
portion  of  the  locality  which  is  located 
on  an  Indian  Reservation.  The  Counfy 
Executive/Mayor,  appropriate  head  of 
local  government  or  his/her  designee 
will  replace  the  FEMA  member.  As 
agency's  own  governing  board  is  not  an 
acceptable  substitute  for  a  Local  Board. 
Local  Boards  are  encouraged  to  expand 
participation/membership  by  inviting  or 
notifying  minority  populations  and  other 
private  non-profit  organizations.  The 
members  of  each  Local  Board  will  elect 
a  chair. 

2.  If  a  localify  has  previously  received 
National  Board  funding,  the  previous 
chair  of  the  Local  Board  will  be 
contacted  regarding  any  new  funding 
the  localify  is  designated  to  receive.  If  a 
locaUfy  has  not  previously  received 
funding  and  is  now  designated  as  being 
in  high  need,  the  National  Board  has 
designated  the  local  United  Way  to 
constitute  and  convene  a  Local  Board  as 
described  above.  In  the  event  there  is  no 
local  United  Way  or  it  does  not  convene 
the  Board,  the  local  American  Red 
Cross,  the  local  Salvation  Army,  or 
government  official  will  be  responsible 
for  convening  the  initial  meetiiig  of  the 
Local  Board. 

3.  Local  Boards  have  25  working  days 
after  notification  of  award  selection  by 
the  National  Board  in  which  to  advertise 
and  promote  the  program  and  consider 
all  private  voluntary  and  public 
organizations  for  participation,  including 
those  on  Indian  reservations. 
Consideration  must  be  given  to  any 
agency  providing  or  capable  of 
providing  emergency  food  and  shelter 
services,  not  only  those  represented  on 
the  Local  Board  or  affihates  of  state  or 
national  organizations. 

4.  Select  and  recommend  which  local 
organizations  should  receive  grants  and 


the  amounts  of  the  grants.  The  Local 
Board  should  be  prepared  to  justify  an 
allocation  of  H  or  more  of  its  total 
award  to  a  single  recipient  organization. 

Note:  The  minimum  grant  per  LRO  is  $300. 

5.  Complete  and  return  all  required 
forms  to  the  National  Board.  (Local 
Board  Plan,  Local  Board  Certification 
Form  and  Local  Board  Roster). 

6.  Secure  and  retain  signed  forms  from 
each  LRO  certifying  that  program 
guidelines  have  been  read  and 
understood,  and  that  the  LRO's  will 
comply  with  cost  eligibiUfy  and 
reporting  requirements. 

7.  Notify  National  Board  of  changes  in 
Lcoal  Board  chair,  staff  contact  or  LRO 
contacts,  including  complete  addresses 
and  phone  numbers. 

8.  Local  Boards  which  determine  that 
they  can  better  utilize  their  resources  by 
merging  with  neighboring  boards  may 
do  so.  "rhe  head  of  government  or  his/ 
her  designee  for  each  jurisdiction  must 
sit  on  the  merged  board,  along  with 
agency  representatives  fi-om  each 
jurisdiction.  The  merged  Local  Board 
must  ensure  that  the  award  amount 
designated  for  each  civil  jurisdiction  is 
used  to  provide  assistance  to 
individuals  within  that  jurisdiction. 

9.  Local  Boards  are  required  to  be 
familiar  with  current  guidelines  and  to 
provide  technical  assistance  to  service 
providers.  Questions  that  Local  Boards/ 
LRO's  are  unsure  of  can  be  answered  by 
National  Board  staff. 

10.  EstabUsh  an  appeals  process  to 
address  participation  or  funding 
including,  where  deemed  appropriate, 
the  involvement  of  individuals  not  a  part 
of  the  dispute  in  the  decision;  hear  and 
resolve  appeals  made  by  funded  for 
non-funded  organizations;  and 
investigate  complaints  made  by 
individuals  or  organizations.  Appeals 
should  be  handled  promptly.  Those 
cases  that  cannot  be  handled  locally  or 
that  involve  fraud  or  other  misuse  of 
federal  funds  should  be  referred  in 
writing  to  the  National  Board  giving 
details  on  action  that  has  been  taken. 

11.  The  chair  of  the  Local  Board  is  the 
central  coordination  point  of  contact 
between  the  National  Board  and  the 
Local  Recipient  Organizations  selected 
to  receive  assistance  for  emergency  food 
and  shelter  programs.  To  fadUtate 
program  coordination,  the  chair  of  the 
Loced  Board  contacts  the  State  agencies 
through  which  surplus  food  and  other 
federal  assistance  is  provided. 

12.  Local  Boards  will  be  responsible 
for  monitoring  programs  carried  out  by 
the  organizations  they  have  selected  to 
receive  funds.  Local  Boards  should  work 
with  LRO's  to  ensure  that  funds  are 
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being  ased  to  meet  immediate  food  and 
snellBr  neeos  ob  an  oDsoiQg  nwiit.  Local 
Boarda  may  not  alter  or  change  National 
Board  ooat  eUgfbiUty  or  approre 
expeBotnraa  outride  of  ne  National 
Boeid'a  criteria  widumt  Natknal  Board 
penniMion. 

IS.  The  Local  Board  should  reallocate 
funds  whenever  it  determines  that  the 
original  allocatiaa  plan  does  not  reflect 
the  actual  need  for  services  or  if  an  LRO 
is  unable  to  effisctively  atOixe  its  fiill 
award.  Funds  may  abo  be  reallocated  if 
an  LRO  makes  ineligible  expenditures  or 
uses  funds  for  items  v^ch  have  clearly 
not  been  approved  by  the  Local  Board. 
Funds  held  in  escrow  for  LRO's  which 
have  imresolved  audit  problems  can  be 
reallocated  or  may  be  reclaimed  by  the 
National  Board 

The  Local  Board  may  approve 
reaHocations  of  funds  between  LRO's 
that  are  obeady  participating  in  the 
program.  However,  the  National  Board 
must  be  notified  in  writing.  The  Local 
Board  may  also  return  funds  to  the 
National  Board  for  reissuance  to  another 
LRO  or  request  reallocation  of 
remaining  funds  before  diey  are 
released  by  the  National  Board  (e.g., 
second/third  payments). 

If  the  Local  Board  widies  to  reallocate 
funds  to  an  agency  whidi  was  not 
approved  on  dte  original  board  plan,  a 
request  for  approval  must  be  made  to 
the  National  Board.  An  LRO  must  be 
approved  by  the  National  Board  prior  to 
reodpt  of  funds. 

If  a  Local  Board  is  miable  to  satisfy 
the  National  Board  that  it  can  utilize 
funds  in  accordance  with  this  plan,  die 
National  Board  may  reallocate  the  funds 
to  other  jurisdictions. 

14.  9iould  a  person(s)  have  reason  to 
suspect  feat  Emergency  Food  and 
Shelter  (EPS)  fonds  are  being  used  for 
purposes  contrary  to  fee  law  and 
guidelines  governing  feis  program.  Hit 
National  Board  recommends  taking 
action  to  assist  in  bringing  such 
practices  to  a  hah. 

•  Notify  Local  Board  officials  about 
the  matter,  providing  as  rnudx 
information  as  possible  to  support  tfie 
allegation.  These  officials  riiodd  Aen 
follow  vp  to  determine  if  flnre  is 
sufficient  evidence  to  warrant  further 
investigatian.  ff  socfa  evidence  is  found, 
the  Load  Board  most  inform  (in  writing) 
local  aodrarities  and  the  National  Board, 
which  will  convey  the  allegation  to  the 
Office  of  the  hiapector  General,  die 
Federal  Emeigeucy  Management 
Agency. 

•  ia  an  easee,  die  Local  Board  must 
notifly  the  National  Board  in  writing  of 
dispoeMoa  and  aetioa  taken  by  bo£  dw 
Local  Boatd  and  the  local  anttrarlties. 


•  The  National  Board  will  advise  the 
0£Bce  of  Inspector  General,  the  Federal 
Emergency  Management  Agency,  as 
necessary. 

•  ff  It  is  not  appropriate  to  contact  the 
Local  Board,  or  should  there  be  fear  of 
reprisal  the  peiaan(s)  may  contact  the 
National  Board  directly  by  calling  1- 
703-«83-llflO.  Names  will  be  held  in 
confidence  until  ttie  matter  is 
investigated  further.  Include  as  much 
information  as  possible  to  support  the 
alleged  violation,  and  furnish  your  name 
and  phoae  numbw  so  staff  may  contact 
yon.  The  confidentiality  of  any 
communication  you  mika  is  protected 
by  Federal  Law.  The  Natiosial  Board 
and/or  Inspector  General  may  request 
assistance  from  other  Federal  or  local 
law  enf wcement  agendea,  if  needed. 

15.  The  National  Board  recommends 
the  following  steps  be  taken  t^ien  there 
is  substantial  evidence  of  frand  or 
criminal  miawmdnct  in  connection  with 
the  nae  of  EPS  funds. 

•  Write  to  the  Office  of  the  Inspector 
General  FEMA.  500  C  Street  SW. 
Washtogton,  DC  20172,  or  call  the 
Inspector  General's  Vnad  Hotline  at  1- 
800-245-6554,  in  Waahington,  DC  (202) 
64B-^8ia  Indude  as  mudh  information 
as  possible  to  support  the  alleged 
violation  and  furnish  your  name  and 
telephone  number  so  that  the  Special 
Agents  assigned  to  the  office  may 
contact  you.  The  confidentiality  of  any 
communication  you  make  with  the 
Office  of  Inqwctor  General  is  protected 
by  Ptoderal  Law.  The  hspector  General 
may  request  assistance  from  other 
federal  or  local  law  enforcement 
agencies,  if  needed 

•  Hie  Office  of  Inspector  General 
FEMA,  win  notify  appropriate  staff  at 
the  National  Board  concerning  the 
substance  of  the  allegations  and  the 
results  of  its  investigation 

16.  Submit  reports  to  the  National 
Board  on  LRO's  expenditures  as  of  the 
date  eadi  LRO's  second/third  check  is 
requested  and  submit  a  final  report  due 
one  month  after  the  "end  of  program" 
date. 

17.  After  close  of  program,  review  for 
accuracy  afi  recipient  organizations' 
reports  and  documentation.  Forward 
documentation  for  specified  LRO's  to 
the  Notional  Board  as  requested  In  the 
event  that  expenditnres  violate  the 
digiUe  coste  under  this  award  the 
Local  Board  must  require  reimbursement 
to  the  National  Board 

18.  Local  Boards  are  required  to 
remain  in  operation  until  all  program 
and  audit  requiremento  of  the  National 
Board  have  been  satisfied  All  records 
related  to  the  program  must  be  retained 
for  three  (3)  years. 


D.  Local  Rtcipieat  OrgoDuatitm 

1.  Maintain  records  according  to 
guidelines  set  forth  in  the  Plan.  Consult 
your  Local  Board  chair/staff  on  matters 
requiring  faitarpretation  or  classification 
prior  to  incurring  an  expense  or  entering 
into  a  contract  It  is  important  to  have  a 
thorough  understanding  of  these 
guidelines  to  avoid  ineligible 
expenditures  and  consequent  repayment 
of  funds.  Questions  that  LRO's  are 
unsure  of  can  be  answered  by  National 
Board  staff. 

2.  Provide  services  within  the  intent  of 
the  program.  Funds  are  to  be  used  to 
supplement  and  extend  or  initiate  food 
and  shelter  services,  not  as  a  substitute 
for  other  propam  fimds.  LRO's  should 
take  the  most  cost  effective  approach  in 
buying  to  essential  items /services,  and 
should  limit  purchases  to  essential  items 
within  the  $300.00  limit  for  equipment, 
unless  die  approval  has  been  granted  by 
the  National  Board 

3.  Deposit  funds  for  diis  program  in  a 
federaUy  insured  bank  account. 
Maintaha  proper  documentation  for  aU 
expenditures  under  this  program 
according  to  the  guidelines.  LROs' 
expenditures  and  documentation  will  be 
subject  to  review  for  program    . 
compliance  by  the  Local  Board  National 
Board  and/or  federal  authorities. 
Maintain  records  for  a  3-year  period. 

4.  Submit  reports  to  the  Local  Board 
by  their  due  date.  Interim  report/second 
and  third  check  request  forms  will  be 
enclosed  in  the  LRO's  first  check 
package.  When  die  LRO  is  reedy  to 
request  ite  second/ third  check  it  must 
comidete  and  sign  the  interim  report  and 
forw^nl  to  the  Local  Board  for  its  review 
and  approval  llie  reverse  side  (second/ 
third  check  request)  should  be 
completed  by  tibe  Local  Board  chair  and 
mailed  to  tlM  National  Board  2LRO's 
must  complete  aU  portions  of  the  final 
report  farm,  return  two  copies  to  the 
Local  Board  and  retain  a  copy  for  their 
records. 

5.  Woric  widi  die  Local  Board  to 
quickly  deer  up  any  proUems  related  to 
audit  exception(s)  at  the  end  of  die 
program. 

0.  Contect  the  Local  Board  regarding 
teclmical  assistaioce.  interpretation  of 
guidelines  and  resources  from  other 
federal  programs,  such  as  U.S. 
Department  of  Agriculture  (USDA) 
surphis  food  Note:  Local  Boards  may 
reallocate  funds  at  their  discretion. 
Funds  can  be  reaUocated  as  a  result  of 
gross  negligence,  inadequate  use  of 
funds,  failure  to  use  funds  for  purposes 
intended  and  any  other  violation  of  the 
National  Board  Ftan. 
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E.  State  Set-Aside 

The  State  set-aside  process  has  been 
adopted  to  aUow  greater  flexibility  in 
selection  of  jurisdictions  and  is  intended 
to  target  podcete  of  homelessness  or 
poverty  in  nonqualifying  jurisdictions, 
areas  eiqieriencing  (frastic  economic 
changes  such  as  plant  doshigs,  areas 
with  high  levels  of  unemployment  or 
poverty  which  do  not  meet  die  minimum 
1,000  unemployed  or  jurisdictions  which 
have  documented  measures  of  need 
which  are  not  adequately  reflected  in 
unemployment  and  poverty  data.  State 
set-aside  responsibilities  indude  the 
following: 

1.  Constitute  a  State  Committee.  In 
each  State,  the  State  United  Way  (or 
United  Way  in  the  capital  dty)  will  be 
notified  of  the  award  amount  available 
to  the  State  Set-Aside  Committee. 
Where,  in  a  State,  there  are  affiliates  of 
the  voluntary  organizations  represented 
on  the  National  Board  they  must  be 
invited  to  serve  on  the  State  Committee. 
If  no  single  state  affiliate  exists,  an 
appropriate  representative  shoiild  be 
selected.  The  Governor  or  his/her 
representative  will  replace  the  FEMA 
member.  State  Committees  are 
encouraged  to  e^qiand  partidpation  by 
inviting  or  notifying  other  private  non- 
profit organizations  on  the  state  level 
The  National  Board  encourages  the 
indusion  of  Native  American 
representation  on  the  State  Committee. 

Members  of  the  State  Set-Aside 
Committee  shaU  elect  a  chair. 

2.  State  Set-Aside  Committees  are 
charged  with  recommending  hi]^-need 
jurisdictions  and  award  amounta  within 
the  State.  When  selecting  jurisdictions 
with  demonstrated  need  the  National 
Board  encourages  the  consideration  of 
counties  incorporating  and/or  adjoining 
Indian  reservations.  "Hie  State  Set-Aside 
Committee  has  25  working  days  to 
notify  the  National  Board  in  writing  of 
its  selections  and  the  appropriate 
contact  person  for  each  area. 

Note:  The  minimum  award  amount  for  a 
single  jurisdictiQii  is  tl.00a 

3.  Notify  the  National  Board  of 
selection  criteria  used  to  determine 
jurisdictions  to  receive  funds. 

4.  The  National  Board  will  then  notify 
these  jurisdictions  directiy. 

5.  In  the  event  of  funds  not  claimed  by 
State  Set-Aside  jurisdictions.  State  Set- 
Aside  Committees  may  recommeiul 
other  jurisdictions  receive  the 
reallocated  funds. 

2.2    General  GukleHnes 

A.  Grant  Award  Process 

United  Way  of  America  has  been 
designated  as  die  fiscal  agent  for  the 


National  Board  and  as  such  will  process 
all  Local  Board  plans.  Paymente  will  be 
made  to  organizations  recommended  by 
Local  Boards  for  funding.  Local  Boards 
have  the  right  to  reallocate  funds 
throughout  the  program  period  as  they 
determine  necessary.  When  a  Local 
Board  reallocation  between  two  or  more 
LRO's  occurs,  the  Local  Board  must 
promptiy  notify  the  National  Board  in 
writing  so  that  the  National  Board's 
records  can  be  updated  accordingly.  The 
National  Board  offers  two  methods  of 
payment  to  LRO's.  The  two  methods  are 
either  direct  deposit  (electronic  funds 
transfer)  or  checks.  "The  National  Board 
encourages  LRO's  to  take  advantage  of 
direct  deposit  where  possible.  Please  . 
contact  the  National  Board  staff  if  you 
are  interested  in  direct  deposit 

To  ensure  greater  accountability  and 
reporting,  awards  totaling  less  than 
$100,000  are  paid  in  two  equal 
installmente.  Awards  totaling  $100,000 
or  more  will  be  paid  in  three  equal 
installmente. 

Hie  National  Board  will  distribute 
second/third  paymente  once  the 
jurisdiction's  audit  exceptions  are 
satisfied  by  the  LRO.  All  paymente  are 
mailed  directiy  to  the  LRO.  Second  and 
third  payments  will  be  mailed  to  the 
LRO  only,  upon  the  written  request  of 
the  Local  Board  Chair  along  with  the 
LRO's  interim  report  The  Local  Board 
will  authorize  second/third  payments 
once  they  are  assured  that  the 
organization  is  implementing  the  current 
program  as  intended  and  according  to 
the  guidelines  in  the  plan. 

B.  Designation  of  Target  Areas 

Local  jurisdictions  are  seleded  to 
receive  funds  from  the  National  Board 
based  upon  average  unemployment 
statistics  from  the  Department  of  Labor 
for  the  period  September  1969  through 
August  1990  and  poverty  statistics  from 
the  1980  census.  "The  Board  adopted  this 
combined  approach  in  order  to  more 
effectively  target  funds  for  high-need 
areas.  Funds  designated  for  a  particular 
jurisdiction  must  be  used  to  provide 
service  within  that  jurisdiction. 

Jurisdictions  with  a  minimum  1,000 
unemployed  may  qualify  for  an  award 
based  upon  their  rate  of  unemployment 
or  their  rate  of  poverty.  Once  a 
jurisdiction's  eligibility  is  established 
the  National  Board  will  determine  ite 
fund  distribution  based  on  a  ratio 
calculated  as  follows:  The  average 
number  of  unemployed  within  an 
eligible  area  divided  by  the  average 
number  of  unemployed  covered  by  the 
national  program  equals  the  area's 
portion  of  the  award  (less  National 
Board  administrative  coste,  and  less  that 


portion  of  program  funds  required  to 
fulfill  designated  awards). 
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C.  State  Set-Aside 

In  addition  to  the  awards  made  to 
qualifying  jurisdictions,  an  award  shall 
be  made  to  each  State. 

The  State  Set-Aside  Program  has  been 
adopted  to  allow  greater  flexibility  in 
selection  of  jiuisdictions  and  is  intended 
to  target  pockete  of  homelessness  or 
poverty  in  non-qualifying  jurisdictions, 
areas  experiencing  drastic  economic 
changes  such  as  plant  closings,  areas 
with  high  levels  of  unemployment  or 
poverty  which  do  not  meet  the  minimum 
1,000  unemployed  or  jurisdictions  which 
have  documented  measures  of  need 
which  are  not  adequately  reflected  in 
unemployment  and  poverty  data. 

The  distribution  of  funds  to  State  Set- 
Aside  Committees  will  be  based  on  a 
ratio  calculated  as  follows:  The  State's 
average  number  of  unemployed  in  non- 
funded  jurisdictions  divided  by  the 
average  number  of  unemployed  in  non- 
funded  jurisdictions  nationwide  equals 
the  state's  percentage  of  the  total 
amount  available  for  State  Set-Aside 
awards. 

A  State  Set-Aside  Committee  in  each 
State  will  recommend  high-need 
jurisdictions  and  award  amounts  to  the 
National  Board  Priority  consideration  is 
to  be  given  to  jurisdictions  otherwise  not 
meeting  criteria  for  funding,  although 
funded  jurisdictions  are  not  exempt  from 
receiving  additional  funding.  State  Set- 
Aside  Committees  (SSA's)  should  also 
consider  the  spedal  circiunstances  of 
jurisdictions  that  qualified  in  previous 
funding  phases  but  are  not  eligible  in  the 
current  phase.  The  State  Committees 
may  wish  to  provide  these  jurisdictions 
with  an  allocation  so  that  the  abrupt 
change  in  funding  status  is  not 
disruptive  to  local  providers.  SSA 
Committees  are  encouraged  to  use 
measures  available  in  their  State  even 
though  those  measures  may  not  be 
available  in  otiier  states. 


dhST  CUHY  AVAlLAbL£ 
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In  Mtlacting  LRO^i  to  raoehrs  ftmds, 
dM  Local  Boud  moflt  consider  tha 
demonitritad  capability  of  any 
organization  to  provide  food  and  shelter 
assistance.  Local  participation  in  the 
program  is  not  limited  to  organizations 
that  are  part  of  any  state  or  national 
organization.  Organizations  that  receive 
awards  from  previous  legislation  may 
again  be  eligible  providing  the 
oiganizatiaa  still  meets  eUgibility 
requirements.  The  Local  Board  should 
be  prepared  to  )ustiiy  an  allocation  of  ^ 
or  more  of  its  total  award  to  a  single 
recipient  organization. 

For  a  local  organization  to  be  eligible 
for  funding  it  must 

•  Be  nonprofit  (PL  100-77)  or  an 
agency  of  government; 

•  Have  an  accounting  sjrstem/ 
conduct  an  annual  audit; 

•  Practice  nondiscrimination  (those 
agencies  with  a  religions  affiliation 
wishing  to  participate  in  the  program 
must  agree  not  to  refuse  services  to  an 
a;q>licant  based  on  religion  or  require 
attendance  at  religtoos  services  as  a 
condition  of  assistance,  nor  will  siich 
groups  engage  in  any  religious 
proselyti^ng  in  any  program  receiving 
Emergency  Food  and  Shelter  Program 
funds):  and« 

•  For  private  voluntary  organizations, 
have  a  voluntary  board 

Each  LRO  «viU  be  responsible  for 
certifying  in  writing  to  ttie  Local  Board 
that  U  has  read  and  agrees  to  abide  by 
the  cost  eligibility  and  reporting 
standards  of  this  Flan  and  any  other 
requirements  made  by  the  Local  Board. 

E.  Fiscal  Agent/Fi8cal  Conduit 

Where  there  is  a  local  non-profit 
organization  that  does  not  have  an 
adequate  accounting  system  but  meets 
all  the  other  criteria,  the  Local  Board 
may  authorize  funds  to  be  channeled 
through  another  agency  which  has  been 
designated  as  die  fiscal  agent/fiscal 
conduit  Fiscal  agents/fiscal  conduits 
will  be  held  accountable  for  compliance 
with  program  requirements. 

Note:  The  National  Board  must  have 
infonnation  on  all  agBudes  eidtar  directly 
fnnded  or  fimdad  tttron^  a  flacal  agent  or 
fiscal  oondnlt  Paymenta  wiB  be  made  out  to 
the  fiacal  agwil  aa  briielf  of  dM  recipient 
organizatiaB  or  to  IIm  fiacal  ocndoiL 

F.  Client  Eligibility 

The  National  Board  does  not  set  dient 
eligibility  criteria.  Local  Boards  may 
choose  to  set  such  criteria.  If  the  Local 
Board  does  not  set  eUgibility  oileria.  the 
LRO  may  use  ite  existing  criteria  or  set 
criteria  for  aesietanrn  onder  Ais  award. 
Howew.  be  LBO's  criteria  Mut 
provide  for  ssristanne  to  — dy 


ladhrldaalB  wlAoot  diacrintaatioa  (i«b. 
raeit  MXt  nU^oo,  natiooal  erigia  or 


Note:  OtlsensUp  is  not  an  eligRifltty 
reqoirenMBl  to  receive  esaistanoe  from  the 
BneigaBcy  Ptod  and  akeitar  Program. 

2J    EBglfaffityorCoata 

The  intent  of  this  appropriation  is  for 
the  purchase  of  food  and  shelter,  to 
supplement  and  extend  current 
available  resources  and  not  to  substitato 
or  reimburse  ongoing  programs  and 
services.  Questions  of  interpretati(m 
should  be  cleared  by  the  recipient 
organization  with  the  Local  Board  prior 
to  action.  Local  Boards  unsure  of  the 
meaning  of  these  guidelines  should 
contect  the  National  Board  staff  for 
clarification  prior  to  advising  the  LKO. 

A  Eligible  Program  Coats 

1.  Food  (hot  meals,  groceries,  food 
voochers).  Limited  amounts  of  dessert 
items  (i.e.  cookies,  ice  cream,  candy, 
eta)  used  as  a  part  of  a  daily  diet  plan 
may  be  purchased.  An  allowance  for 
maintenance  fees  charged  by  food 
banks  can  be  granted  by  a  Local  Board 
at  the  prevailing  rate.  EFS  fonds  cannot 
be  need  to  pay  soch  a  maintenance  fee 
twice:  by  a  food  bank  and  by  the  &iod 
pantry/agency  it  is  serving. 

2.  Transportotian  expenses  related  to 
the  provlaiaB  of  food  and/or  shelter; 
limited  to  actual  fud  costs,  contracted 
services  or  public  trusportetton. 

5.  Purchase  of  cansomable  siq>plies 
essential  to  mass  feeding  (La.,  plastic 
cups,  utensils,  detergent  et&)  and/or 
mass  shelters  of  five  or  more  beds  (Le.. 
soap,  toothbrushes,  toothpaste,  cleaning 
material  etc.). 

4.  Pnrdiase  of  small  aqnipment  not 
exceeding  $300  per  item  and  eesential  to 
mass  feeding  (L«.,  pots,  pans,  toasters, 
blenders,  etc.)  and/or  mass  shelters  (Le.. 
cots,  blankets,  tineios,  etc.). 

6.  Leasing,  (mly  for  the  program 
period,  of  capital  equipment  associated 
with  mass  feeding  or  mass  shelter  (Le^ 
stoves,  freezers,  vans,  etc  with  costo 
over  $300  per  item)  only  if  aiqiroved  in 
advance  by  the  Local  Board. 

6.  Direct  expenses  associated  with 
new  or  expanded  services  or  to  prevent 
closings  of  mass  sheltm  or  fee<Kng 
operations  only  during  program  period 
(i.e.,  rent  cleaning,  pest  control,  utilities, 
garbage  pickup,  eta). 

Note:  This  can  be  dona  for  one  program 
period  only. 

7.  Increased  utility  coste  due  to 
expanded  services  tot  mass  shelters  and 
mass  feeding  centers. 

NdK  This  is  not  totaodad  for 
tolnotmali 


8.  Limited  emergency  vent  or  mortgage 
asaistance  for  individuala  or  Eamttes 
provkiad: 

a.  Paynent  Is  in  arrears; 

b.  All  other  resoofces  have  been 
exhaosted:  and 

c.  Payment  is  Umited  to  one  month's 
cost  far  eadi  individual  or  family;  and, 

d.  Assistance  is  provided  only  once  in 
each  award  phase  for  eadi  individual  or 
family:  and, 

e.  Late  fees,  bat  not  deposite,  are 
eligiUe. 

9.  First  month's  rent  may  be  paid 
when  an  individual  or  fandfy: 

a.  Is  transient  and  plans  to'stey  in  the 
area  for  an  extended  period  of  time;  or, 

b.  Is  moving  from  a  Xsmpfxaxy  shelter 
to  a  more  permanent  living  arrangement 
or, 

c  Client  is  being  evicted  because  one 
month  payment  will  not  forestall 
eviction; 

d.  Cannot  be  provided  in  addition  to 
emergency  rent/mortgage  payment 
under  Item  8  above; 

e.  Can  be  provided  in  additioa  to 
assistance  provided  in  Items  10  and  11 
that  follow. 

10.  Off-site  emergency  lodging  in  a 
hotel  or  motel  provided  that  there  is  no 
appropriate  oo-site  shelter  available. 
Lodging  is  limited  to  30-days  aaaistance 
per  individual  or  family  dming  the 
program  period. 

Note:  Assistance  may  be  extended  fai 
extreme  caaas  widi  prior  Local  Board  written 
approval  A  copy  of  tliis  approval  ahonld 
accwmpasy  LROi'  decumantattoa.  An  LRO 
may  not  operate  es  a  vendor  for  otiiar  LRCys, 
exc^  for  diafad  SMdBtananoa  fee  for  food 
banks. 

11.  Per  diera  dlo«vance  of  exactly  $10 
per  person,  per  ni^t  for  mass  shelter 
(five  beds  or  more)  providers,  only  if: 

a.  Approved  in  advance  by  the  Local 
Board;  and. 

b.  LRO*s  total  mass  shelter  award  is 
expended  in  this  manner. 

Note:  The  tlO.00  per  diem  If  dectad  may  be 
expended  by  tha  LRO  for  any  related  cost;  it 
is  not  limited  to  odiarwise  eligible  items. 

12.  Limited  utility  assistance  (includes 
gas,  coal  electricity,  oH  water, 
firewood)  for  Individuals  or  famOles, 
provided  that  payment  is  in  arrears  and 
an  other  resources  have  been  exhausted 
(i.e.,  Stete's  Low  Income  Home  Energy 
Assistance  Program).  Payment  is  limited 
to  one  month's  cost  for  each  utility  for 
each  individual  or  family  and  eadi 
utility  can  be  paid  only  ooca  to  each 
award  phase  to  any  individual  or  family. 
Reconnect  fees,  but  not  deposite,  are 
eligible.  But  afaia,  only  a  one-montfi 
paymeot  far  m^  atility  far  eaok 
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individaai  or  family  to  eadi  award 
phase  is  pemriasihle. 

13.  Limited  amounte  of  basic  first-aid 
supplies  (LOh  aspirin,  band-aids,  cough 
syrup)  for  mass  shelter  providers  and 
mass  feeding  sites  only. 

14.  Emergency  repairs/building  code 
of  e  mass  feeding  fodUty  or  mass 
shelter,  provided: 

a.  The  facility  is  owned  by  a  not-for- 
profit  organization  (profit-making 
facilities,  government  facilities  and 
individual  residences  are  not  eligible); 

b.  The  emergency  repair/building 
code  plan  and  the  contract  detailing 
work  to  be  done  and  material  and 
equipment  to  be  used  or  purchased  is 
approved  by  the  Local  Board  prior  to  the 
start  of  the  emergency  repeir  project 
and  die  emergency  repair /building  code 
is  limited  to: 

(1)  Bring  facility  into  compliance  with 
local  building  codes,  or  keeping  it  open 
for  the  program  period. 

(2)  A  $5,000  maximum  expenditure  for 
repairs  to  bring  a  facility  up  to  Code. 
Expenditures  over  that  amount  most  be 
approved  by  the  National  Board  along 
with  extension  of  time. 

c.  No  eward  funds  are  used  for 
decorative  or  non-essential  purposes  or 
routine  maintenance/repairs. 

d.  Rehabilitation  for  expansion  of 
service  is  no  longer  eligible. 

e.  All  emergency  repair  woik  is 
completed  and  paid  for  by  the  end  of  the 
jurisdiction's  award  phase.  (Expenses 
which  occur  after  that  date  will  not  be 
accepted  as  eligible  costs.) 

15.  Handicap  accessibility  is  eligible 
for  mass  feeding  or  mass  shelter 
facilities  and  is  limited  to  the  $5,000  cep. 

Note:  Refer  to  tha  Preamble  of  this  plao  tor 
furtlier  details  on  the  National  Board's  intent 
with  regard  to  shelter  repairs.  Local  Boards 
may  further  restrict  the  allowable  costs 
raectioaed  above  as  they  deem  necessary. 

B.  Ineligible  Program  Costs 

Purposes  for  which  funds  Cannot  be 
used,  include,  but  are  not  limited  to: 

1.  Rental  security. 

2.  Deposite  of  any  kind. 

3.  Payment  of  more  dian  one  month's 
rent. 

4.  Transportetion  to  another  town, 
another  agency  not  related  to  food  or 
shelter  or  to  relative's  home. 

5.  Payment  of  more  than  one  month's 
mortgage. 

0.  Pajrment  of  mOTe  than  one  month's 
portion  of  an  atxomulated  utility  bill. 

7.  Paymente  made  directly  to  a  client 

8.  Cash  paymente  of  any  kind 
{Tu^nMng  checks  made  out  to  cash. 

0.  Real  property  (land  or  buildings) 
costing  more  than  $300. 
10.  ^perty  taxes  of  any  Idnd. 


11.  Equipment  coatiiq  more  diaa  $300 
per  item  (Le.,  vehicles,  fasecers, 
washers,  etc.) 

12.  Emergency  repairs/building  code 
or  rehabilitation  to  govemmeBt-owned 
or  profit-making  fadlities. 

13.  Any  rdiabilitetion  for  expansion 
of  service. 

14.  Repairs  of  any  kind  to  an 
individual's  house  or  apartment 

15.  Purdiase  oi  supplies  or  equipment 
for  an  individual's  home  or  private  ase. 

1&  Lease-purchase  agreements. 

17.  Administrative  cost 
reimbursement  to  stete  or  regional 
offices  of  governmental  or  vduntary 
organizations. 

18.  Lobbying  efforts. 

19.  Expenditiires  made  {nlor  to 
beginning  of  jurisdiction's  program. 

20.  Expenditures  made  after  end  of 
jurisdiction's  program. 

21.  Client-owned  transportation 
(repairs  or  gasoline). 

22.  Purchase  of  prescription 
medication  and  related  medical 
supplies. 

23.  Purdiase  of  dodung  (except 
underwear/diapers  for  diente  of  mass 
shelters,  if  necessary). 

24.  Paymente  for  expenses  not 
incurred  (Le^  where  no  goods  or 
services  have  been  provided  during  new 
program  period). 

25.  Services  to  natural  disaster  victims 
and  supplies  bou^t  for  and  in 
antidpation  of  a  natural  diaster. 

26.  Telephone  coste,  except  as 
administration  allowance  and  limited  to 
the  total  allowance  (2%). 

27.  Salaries,  except  as  administrative 
allowance  and  limited  to  the  total 
allowance  (2%). 

28.  Office  equipment  except  as 
administetive  allowrance  and  limited  to 
the  total  allowance  (2%). 

29.  Encumberment  of  funds  for  shelter, 
emergency  repairs,  utilities;  that  is, 
payments  for  goods  and/or  services 
which  are  purchased  and  to  be  delivered 
at  a  later  dete,  unless  it  te  intended  that 
these  goods  and/or  services  are 
received  on  or  before  the  end  of  the 
jurisdiction's  program. 

C.  Administration  Allowance 

lliere  is  an  administration  allowance 
limitation  of  two  percent  (2%)  of  total 
funds  received  by  the  Local  Board 
exduding  any  interest  earned.  This 
allowance  is  a  part  of  the  total  award — 
not  in  addition  to  the  award. 

The  local  administration  allowance  is 
intended  for  use  by  LRO's  and  not  for 
reimbursement  of  program  or 
administrative  costs  a  recipioif  s  parent 
organization  (iU  stete  or  regional 
offices)  might  incur  as  a  result  of  this 
additional  funding. 


Tlie  Local  Board  nay  elect  to  use,  for 
ite  own  administrative  costs,  all  or  any 
portion  of  the  2%  allowance. 

Tlie  dedston  on  distribation  of  the 
allowance  among  LRO's  resto  with  the 
Local  Board.  No  LRO  may  receive  an 
allowance  greater  than  2%  of  that  LRO's 
award  amount  unless  the  litO  is 
providing  the  adaiinstrative  support  for 
the  Local  Board  and  it  is  approved  by 
the  National  Board. 

The  Stete  Committee,  when  in 
operation,  mey  utilize  a  maximura  of 
one-half  of  one  percent  (.5%)  for  ite 
administrative  coste  in  allocating  the 
State  Set-Aside  grant  As  with  Local 
Board  awards,  tUs  administrative 
allowance  is  part  of  die  total  award,  not 
in  addition  to  die  award. 

Any  of  the  administrative  allowance 
not  used  must  be  put  back  into  program 
funds  for  additional  services. 

S4)    Waivers 

Local  Boards  may  receive  requeste  for 
variances  to  the  budgete  they  have 
approved  for  IJlO's.  Local  Boards  may 
allow  such  changes  provided  that  die 
requested  items  are  eligible  under  this 
program.  If  there  is  any  doubt  on  the 
part  of  the  Local  Board  as  to  eligibility, 
they  should  conted  the  National  Board 
for  darification. 

In  the  event  that  an  expenditure 
requested  by  an  LRO  falls  outeide  die 
program  guidelines,  the  Local  Board  if 
supportive,  should  request  m  writing  a 
waiver  from  the  National  Board  to 
advance  of  the  expenditure. 

Waivers  requested  because  of  an 
audit  exception  must  be  submitted  to  die 
National  Board  with  a  copy  to  the  Local 
Board  chair.  A  waiver  to  release  the 
UtO  from  submitting  canceled  checks 
must  be  sdunitted  before  any 
expenditures  are  made. 

The  waiver  request  from  the  Local 
Board  should  clearly  stete  the  need  for 
this  exception,  approximate  costs, 
timelines  or  any  other  pertinent 
information  they  deem  necessary  for  the 
National  Board  to  make  their  dedsioa 

441    Reporting  Requiremente 

Local  Boards  will  monitor  LRO's 
expenditures  and  eligible  cost 
compliance  dirou^iout  the  program 
period.  An  toterim  report  of 
expenditures  is  due  to  the  Naticmal 
Board  with  each  LRO's  second/third 
check  request  A  final  report 
(accompanied  by  financial 
documentetion  for  specified  LRO's)  is 
due  one  month  after  the  end  of  each 
jurisdiction's  program.  The  National 
Board  will  provide  forma  for  all  required 
reporte.  lie  Nattonal  Board  advises 
Local  Boards  to  request  at  least  one 
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other  report  from  their  LRO's  at  a  time 
deemed  appropriate  l^  eadi  Local 
Board. 

LRO's  whidi  •uccetsfully  completed 
previous  program  audits  and  are 
receiving  fmkb  under  this  program  may 
not  be  required  to  submit  documentation 
with  their  final  reports  unless 
specifically  asked  to  do  so  by  the 
National  Board:  successful  completion 
does  not  mean  automatic  exemption 
from  submission.  Documentation  will  be 
required  for  LRO's  not  funded  in  the 
previous  phase  of  the  program. 

Failure  of  an  LRO  to  comply  with  the 
National  Board's  reporting  requirements 
may  result  in  its  funds  being  held  in 
escrow.  Funds  will  be  held  until  all 
reporting  requirements  have  been 
satisfied.  If  an  LRO  does  not  comply  in  a 
timely  manner,  the  Local  Board  or 
National  Board  may  reclaim  and 
reallocate  the  funds  being  held  in 
escrow. 

The  National  Board  will  compile  the 
reports  it  receives  from  the  Local  Boards 
and  submit  a  detailed  accounting  of  use 
of  all  program  monies  in  the  form  of  a 
report  to  FEMA. 

A.  Final  Report  Process 

1.  The  National  Board  mails  Final 
Report  forms  to  the  Local  Board. 

2.  The  Local  Board  mails  forms  to 
each  LRO. 

3.  LRO's  complete  individual  reports 
and  return  them  to  the  Local  Board  chair 
(selected  LRO's  will  be  asked  to  submit 
their  complete  documentation  of 
expenditures). 

4.  The  Local  Board  or  its  staff  reviews 
LRO  reports  and  documentation  for 
specified  LRO's  and  completes  the  Local 
Board  Final  Report  form. 

5.  The  Local  Board  sends  reports  and 
documentation  for  specified  LRO's  to 
the  National  Board. 

6.  The  National  Board  reviews  reports 
and  documentation  for  specified  LRO's. 

7.  LRO's  which  have  met  audit 
requirements  are  cleared  by  the 
Secretariat 

If  the  Local  Board  discovers  lack  of 
documentation,  ineligible  expenditures 
or  any  other  problem  in  an  LRO  report 
they  should  contact  the  LRO  and 
attempt  to  correct  die  problem  before 
submitting  the  report  to  the  National 
Board.  If  the  National  Board  discovers  a 
problem,  it  will  inform  the  Local  Board 
and  LRO  and  advise  them  of  the  action 
to  be  taken.  It  is  the  responsibility  of  the 
Local  Board  to  continue  working  with 
LRO's  which  have  audit  problems  until 
they  have  been  cleared  by  the 
Secretariat 

To  avoid  audit-related  problems,  the 
Local  Board  should  ensure  that  LRO's 
have  a  thorough  understanding  of  the 


types  of  documentation  (e.g.,  cancelled 
diecks  [both  sides],  invoices,  contracts, 
lease  agreements,  utility  bills,  etc)  they 
must  retain  to  meet  cost  eligibility 
guidelines.  Items  not  listed  as  eligible  or 
ineligible  should  not  be  assumed  to  be 
eligible.  Local  Boards  are  advised  to 
contact  National  Board  staff  for 
clarification  on  items  subject  to 
interpretation. 

LRO's  failing  to  clear  the  National 
Board  audit  after  a  reasonable  amount 
of  time  will  be  referred  to  the  Federal 
Emergency  Management  Agency  and 
will  remain  ineligible  to  receive  funds 
until  audit  problems  are  resolved  with 
FEMA. 

5J    AmeBdmeot*  to  Flan 

The  National  Board  reserves  die  right 
to  amend  this  Plan  at  any  time. 

•UPWJMPiTiUiv  wfoiiation:  The 
National  Board  based  its  determination 
of  high-need  localities  on  four  factors: 

1.  Most  current  twelve-month 
unemployment  rates; 

2.  Total  number  of  unemployed  within 
a  dvil  jurisdiction; 

3.  Total  number  of  individuals  below 
the  poverty  level  within  a  dvil 
jtirisdiction;  and 

4.  The  total  population  of  the  dvil 
jurisdiction.  In  addition  to 
unemployment  poverty  was  used  to 
qualify  a  jurisdiction  for  receipt  of  an 
award. 

Unemployment  data  for  the  period  of 
September  1989  through  August  1990 
and  poverty  data  from  the  1980  Census 
were  used  to  select  the  following 
jurisdictions: 

•  lurisdictions,  induding  balance  of 
counties,  with  18.000+  unemployed  and 
a  4.3%  rate  of  unemployment 

•  Jurisdictions,  induding  balance  of 
coimties.  with  1,000  to  17,999 
unemployed  and  a  6.9%  rate  of 
unemployment 

•  jurisdictions,  induding  balance  of 
counties,  with  1,000  or  more  unemployed 
and  an  11%  rate  of  poverty. 

Dated  January  7, 1991. 
Grant  C  Pvtanon, 

Associate  Director,  State  and  Local  Programs 
and  Support 

The  following  is  a  list  of  all  Hiase  DC 
(Fiscal  Year  1991)  funded  jurisdictions: 


CMCNOINCY  roOO  AND  SHILTIII 
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0-0030-00    Autauga  County 

9-0032-00    Baldwin  County 

9-0038-00    Blount  County 


24428JX) 
a2.3S900 


ORAM;  niAM  IX  AUOCATNNM— Con- 
tinued 


9-0042-00 
»4XM4-<X) 

»-oo«e-oo 

9-OOSO-OO 
9-0000-00 

9-0002-00 
9-0069-00 
9-0072-00 
»-0074-00 
9-0076-00 
9-0076-00 
9-0060-00 
9-0062-00 
9-0064-00 
9-0068-00 

9-oooe-oo 

9-0102-00 
9-0104-00 
9-0110-00 

County. 
9-0112-00 
9-0114-00 
9-0116-00 
9-0122-00 
»-O128-00 
9-01 30-00 
9-0132-00 
»4n36-00 
9-0138-00 

County. 
9-0142-00 
9-0152-00 
9^54-00 
9-0156-00 

9-oiao-oo 

9-0162-00 
County., 
9-0104-00 
County.. 
9-0166-00 
9-0174-00 
9-0176-00 


Butler  County -......> 

Calhoun  County .>_ 
Chambers  County  . 
Chilton  County......^ 

Coffee  County  ._>.. 

Colbert  County 

Covington  County.. 
Cullman  County..^.. 
Dale  County  ........... 

Dallas  County ......... 

De  Kalb  County...... 

Elmore  County........ 

Escambia  County... 
Etowah  County....... 

Franklin  County...... 

Houston  County ..... 

Jackson  County ._... 
Jefferson  County ..._ 
Lauderdale 


Lawrence  County. 
Lee  County .....»_. 
Limestone  County. 
Madison  County.... 
Marion  County ...«. 
Marshall  County». 
Mobile  County ....... 

Monroe  County . 

Montgomery 

Morgan  County. 
Russell  County. 

St  Clair  County 

Shelby  County 

Talladega  County.. 
Tallapoosa 


Tuscaloosa 

Walker  County  — 
Winston  County .... 
State      Set-Aside 


Committee,  AL..» 


Alaska 

9-0196-00    Fairbanks     North 
Star  Boro . — .................. 

9-0202-00    Kenai     Peninsula 
Borough 

»-0210-00    Matanuska- 
Susitna  Census ....... 

9-0232-00    SUte      Set-Aside 
Committee,  AK 


9-0242-00 
9-0244-00 
9-0246-00 
9-0246-00 
9-0256-00 
9-O288-00 
9-0270-00 
9-0272-00 
9-0278-00 


Aiizooa 

Apache  County... 
Cochise  County  -. 
Coconino  County, 

Gila  County 

Maricopa  County 
Mohave  County .. 
Navajo  County — 
Pima  County........ 

Pinal  County 


TtMASa 
23,138A) 
27719A) 
2S,407i» 
4Z»aSXi 
28,6eOi» 
46,953J» 
29,231J» 
48,969^)0 
44.160J» 
27J>46.00 
28,561  J» 
97,177.00 
32,706.00 
42,712^)0 
42,582X0 
383.626i)0 

51J29J» 
27,265J» 

38,434in 
137MMn 

434)20X0 

62X06.00 
275X68X0 

22,296X0 

132,033.00 
71,295X0 
30X57X0 
27,524X0 
38,382X0 

e6.iiaoo 

24.175X0 

70,505.00 
64,770.00 
25,364.00 

190,900.00 
2.613.002.00 


56.409.00 

43,814.00 

42,28a00 

129.968.00 
272,471X0 


43,728X0 
46.450X0 
64X14X0 
24,508X0 

043X00X0 
40,740X0 
80,218X0 

271.245X0 
58,375X0 
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Santa 


Cm 


».O278-00 

County. 

»-0280-00    Yavapai  County 

9-0282-00    Yuma  County  .._- 
9-0284-00    State      Set-Aside 

Committee,  AZ . 


Arkansas 


»-0310-00 
9-0334-00 
9-0336-00 
9-0338-00 

County. 
9-0348-00 
»-0354-00 
9-OMe-OO 
9-0300-00 

County. 
9-0962-00 

County.. 
9-0368-00 

CooDty. 
9-0373-00 
9-0300-00 
9-0396-00 
9-O398-00 

County. 
O-O408-00 
0-0412-00 
0-O418-00 
9-O420-00 
9-0424-00 
9-0432-00 

County. 
9-0440-00 
9-0450-00 
9-0454-00 

County.. 
9-0456-00 
9-0462-00 


Benton  County..... 
Craif^iead  County. 
Crawford  County  . 
Crittenden 


Faulkner  County., 
Garland  County... 
Greene  County... 
Hempstead 


Hot 


Spring 

Independence 

Jefferson  County... 
Lonoke  County...., 

Miller  County 

Mississippi 


PNAM  «  ALbOCATiONS— Con- 


tinued 


Ouachita  County  ... 

I%illips  County 

Poinsett  County  .... 
Pope  County........ 

Pulaski  County 

St  Francis 


Sebastian  County. 
Union  County ..... 
Washington 


Conunittee,  AR . 


White  County 

State      Set-Aside 


9-0834-00 
9-0646-00 
9-0654-00 
9-0660-00 
County . 
9-0688-00 
9-0872-00 
9-0676-00 
»-067e-00 
9-0660-00 
9-0664-00 
9-0668-00 
0-0690-00 

9-oeofr-oo 

County 
9-0700-00 
9-0708-00 

County. 
9-0770-00 
9-0770-00 
9-0786-O0 
9-0820-00 


Califomia 
Alameda  County ... 
Oakland  Cotmty.... 

Butte  County ......... 

Contra  CosU 


Del  Norte  County.. 
Fresno  County ...... 

Glenn  County........ 

Humboldt  County.. 
Imperial  County »- 
Kem  County  ......... 

Kings  County  __ 
Lake  County ......... 

Los  Angeles  City/ 

Madera  County ._ 
Mendodno 

Merced  County.-. 
Montafcy  County  .. 
Oraage  County  ~.-, 
Riverside  County... 


S2XO4X0 

88,001X0 

208,440X0 

13.717X0 
1,846,104.00 


40,248X0 
40,725X0 
S7X62X0 

37.829.00 
51,829.00 
45.737X0 
23.203.00 

21,048.00 

23,441X0 

28,033X0 
81,707X0 
24,240X0 
23.950.00 

51,248X0 
35,004X0 
24,932.00 
25,909.00 
30,203X0 
226,178.00 

28,804X0 
63,869X0 
31,628X0 

46,774X0 
46,003.00 

29a57g.00 
1,388,202X0 


352,434X0 
226,372X0 
117,032X0 

358.786X0 
22,101X0 

661.228X0 
25.277X0 
80.563X0 

107.357X0 

514.300X0 
78.532X0 
34X02X0 

8.086X12X0 
02X43X0 

fift.??300 

looxaoxo 

282X83X0 
880,874X0 
080472X0 


Sacramento 


San 


Beoito 
Deiuardino 


0-0824-00 

County. 
9-0828-00 

County. 
9-0830-00    San 

County .............................. 

0-0840-00    San  Diego  County. 
9-0058-00    San        Frandsoo 

City/County ....»..._... 

9-0080-00    San  Joaquin 

9-0664-00    San  Luis  Obispo 

County  ........................... 

9-0876-00    SanU        Barbara 

County ....... 

9-oeeo-OO    Santa  Clara 

County.. 
9-0802-00 

County. 
0-OO98-OO 
9-0000-00 

»-oei2-oo 

9-0916-00 
9-0918-00 
9-0622-00 
9-0926-00 
9-0928-00 
9-0936-00 
»-0940-00 
9-0042-00 


Santa 


Cniz 


Shasta  County...... 

Siskiyou  County 

Stanislaus  County. 
Sutter  County....... 

Tehama  County.... 

Tulare  County........ 

Tuolumne  County.. 

Ventura  County 

Yolo  County 

Yuba  County 

State      Set-Aside 


Committee.  CA 


9-0000-00 
»-1012-00 

County. 
9-1068-00 
9-1002-00 
9-1116-00 
9-112X-«0 

Committee,  CO. 


Cok>rado 

Boulder  County 
Denver         CUty/ 

Larimer  County...... 

Pueblo  County... — 

Weld  County 

State      Set-Aside 


Connecticut 

9-1422-01    Fairfield  County/ 

Bridgeport  „..„„.........._.. 

9-1422-02    Fairfield   County/ 

Danbuiy — .................. 

9-1422-03    Fairfiekl  County/ 

Norwalk 

9-1422-04    Fairfield   County/ 

Stamford 

9-1438-00    Hartford     Census 

County  ..............._.............. 

9-1458-00    New  Haven 

Census  County __.. 

9-1472-00    New  London 

Cenaus  County ~ 

9-1470-00    Windham  Census 

County — ...... 

9-1478-00    State      Set-Aside 

Committee,  CT~... .... — 


498,814X0 

48,144X0 

642,561X0 
1,020,511X0 

332,407X0 

365.166X0 

75,465X0 

161,018X0 

056.043X0 

173,527X0 

100,303X0 
43,792X0 

370,733.00 
79.721X0 
35,712X0 

313,071X0 
28,703X0 

403,787X0 
89,952.00 
41,675.00 

513,979.00 
15.940.484X0 

112X40X0 

317.750X0 
96723X0 
78.30000 
78X29X0 

656,866.00 
1,34Z167.00 


204X83X0 

62.380X0 

75747X0 

102,481X0 

461X40X0 

406,867X0 

142J01X0 

78,187X0 

118.204.00 
1,712.860X0 
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9-1480-00    Kent  County 

9-1482-00    New           Casde 
County  ...».»..«..»....».»«.. 
9-1488-00    Sussex  County 


Disliict  Of  \ 
9-1482-00    DUtrict  of  Colum- 
bU 


53,882X0 

201,073X0 
81,882.00 

306.M7X0 


367,081X0 
367,001X0 


Fkirida 

9-1588-00    AladuM  County —  87,003X0 

9-1562-00    Bay  County 117X32X0 

9-1506-00    Brevard  County —  221,23a00 

9-1570-00    Boward  County 755X34X0 

9-1508-00    Citrus  County 52X05X0 

9-1S90-00    Collier  County 84X01X0 

9-1502-00    Columbia  County..  MX48X0 

9-1594-00    Dade  County 878.101X0 

9-1508-00    Miami  City 300.731X0 

9-1808-00    Duval  County 432X00.00 

9-1612-00    Escambia  County..  150,346X0 

9-1620-00    Gadsden  County....  25X82.00 

9-1632-00    Hendiy  County 31.175X0 

9-1634-00    Hernando  County..  54,184X0 

9-1836-00    Highlands  County.  43,339X0 
0-1638-00    Hillsborou^ 

County 477,633.00 

9-1044-00    Indian  River 

County 76,199.00 

»-16«8-a0    Jackstm  County 24,053X0 

9-1652-00    Lake  County 94,885X0 

9-1654-00    Lee  County 137X98X0 

9-1656-00    Leon  County 94,408.00 

9-1666-00    Manatee  County....  91.992.00 

9-1668-00    Marion  County ...-.  110,053X0 

9-1670-00    Martin  County 63,020.00 

9-1672-00    Monroe  County —  saTOOXO 

9-1674-00    Nassau  County 28,280.00 

9-1878-00    Okeechobee 

County 23,482X0 

9-1660-00    Orange  County 467.951.00 

9-1884-00    Osceola  County —  54,919X0 
9-1686-00    Pahn            Beach 

County 564,942X0 

9-1602-00    Pasco  County 147.775X0 

9-1684-00    Pinellas  County —  421,828.00 

9-1702-00    Polk  County 378,209.00 

9-1706-00    Putnam  County 37.700.00 

9-1708-00    St  Johns  County —  47,807.00 

»-171O-00    St  Lude  County....  in,972.00 
O-1712-00    Santa             Rosa 

County 44,378.00 

9-1714-00    Sarasota  County 109.470.00 

9-1728-00    Vohisia  County......  181,867.00 

9-1738-00    State      Set-Aside 

Committee,  PL 333.153.00 

7,634.378.00 


Geoqia 
9-174O-00    Atlanta/Ddcalb, 

Fulton  Counties 

9-1742-00    Macon/Bibb, 

Joaea  Counties. 


/77,903X0 
88,278X0 


7084 
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S-1784-OO 
»-17aS-00 
S-1816-00 
B-1823-00 

•-issa-oo 

9-1840-00 
0-18U-OO 
9-1850-00 
9-1870-00 
9-1892-00 
9-1900-00 
9-1908-00 
9-1932-00 
»-19Se-00 
9-1900-00 
9-1994-00 
9-1900-00 
9-2004-00 
9-2014-00 
9-2028-00 
9-2030-00 
9-2042-00 
9-2068-00 
9-2000-00 
9-2078-00 
9-2078-00 
9-2000-00 
9-2094-00 
9-2imMn 


Committee.  GA. 


BeiTow  County 

Beirow  Coantjr_»». 
CuToU  County.-—. 
rSatham  County  _ 

CUrka  County 

Cobb  County 

CofiiM  County 

Coweta  County 

Dougherty  County.. 

Floyd  County 

dynn  County 

Gordon  Comity 

Houston  County 

Laurens  County 

Lowndes  County .... 
Muskogee  County  _ 
Newton  County — 

Peulding  County 

Polk  County 

Ridunood  County  > 

Spakling  County 

Sumter  County 

Tift  County 

Troup  County.; 

Walker  County 

Waltoo  County 

Ware  County 

Whitfield  County.- 
Sute      Set-Aside 


Hawdl 
9-2108-00    Hawaii  County 
9-2110-00    State      Set-Aside 
Committee.  HI 


0-2140-00 
9-2146-00 
9-2156-00 
9-2184-00 
9-2212-00 
County. 
9-2218-00 


Bingham  County..... 
Bonner  County  __.. 

Canyon  County 

Kootenai  County  ». 
Twin  Falls 

State      Set-Aside" 


Committee,  ID. 


nUnob 
9-2220-00    Aurora/Dupage. 

Kane  rnimHaf 

9-2342-00 
9-2348-00 
9-2300-00 
County. 
9-2370-O0 
9-2372-00 
9-2374-00 
9-2378-00 
9-2402-00 
9-2424-00 
9-2420-00 
9-2433-00 
9-2442-00 
0-2448-00 


Adams  County  .„, 

Boone  County 

Champaign 

Clinton  County  » 

Coles  County 

Cook  County 

Chicago  County. 
Dekalb  County... 
Franklin  County. 
Fulton  County .... 
Grundy  County.. 
Henry  County  ~~~ 
lackaoo  County.. 


25.904X0 
43.07gjn 
4a725J» 

113,184J» 
364C^9Jn 

233.372.00 
22.274i» 
20.508.00 
71.185X0 
81,702X0 
31,075in 
3a722.00 
39.752.00 
27,222X0 
37.570X0 
80.270X0 
29,708X0 
22,037X0 
32,844.00 
97.825X0 
33,077X0 
24,000X0 
24,348.00 
33.338X0 
37,484.00 
2g.839,00 
21,801.00 
47,314.00 

818.737X0 
3.047,809.00 


47,335.06 

202,865.00 
25a000X0 

24,003X0 
21,826.00 
65.784X0 
49,518.00 

25,645.00 

208.835.00 
398,391.00 


555,495.00 
42,001.00 
27,913.00 

78,381.00 
24,802.00 
30351X0 
1.35a93a00 
2,400,780X0 
33,817X0 
52,045X0 
31X24X0 
33X08X0 
30,191X0 
42J80X0 


ORAM;  MIAM  u  ALLOCATioiit— Con- 
tinued 


9-2450-00 
9-2464-00 
9-2470-00 
0-2474-00 
9-248O-00 
9-2404-00 
9-2496-00 
9-2496-00 
9-2512-00 

County 
9-2520-00 
9-2524-00 
9-2536-00 
9-2540-00 

County 
9-2542-00 
9-2546-00 
9-2560-00 

Coimty ... 
9-2562-00 
9-2566-00 
9-2560-00 
9-2586-00 

County ... 
9-2588-00 

County ... 
9-2594-00    State 

Commitee,  IL.. 


Jefferson  County.. 
Kankakee  County 
Lake  County.... 

La  Salle  County.... 

Macon  County  „... 
Macoupin  Cotmty., 
Madison  County... 
Marion  County...... 

Montgomery 

Peoria  County 
Perry  County. 
Randolph  County . 
Rock  Island 

SL  Clair  County  m.. 

Saline  County 

Stephenson 


Taxewell  County  „. 
Vermilion  County.. 

Will  County 

Williamson 


Winnebago 


Set-Aside 


41451X0 
75,032X0 

259,470X0 
99,510X0 
93,396X0 
36,231.00 

177,611X0 
51,332X0 

27,206.00 

110X83X0 

23.785X0 

284>72X0 

loaoiexo 

205,372X0 
22,642X0 

37,960X0 

81,427X0 

86,202X0 

270,877.00 

56,280X0 

190,357.00 

639,65600 
7,476X04X0 


9-2820-00  Adams  County 24,262.00 

9-2822-00  Allen  County 192,755X0 

9-2650-00  Dearborn  County....  31,409X0 

9-2656-00  Delaware  County...  72,418X0 

9-2062-00  Elkhart  County 113.164.00 

9-2866-00  Fayette  County 28,345.00 

9-2888-00  Floyd  County 37.785X0 

9-2878-00  Grant  County 51X96X0 

9-2080-00  Greene  County 24.306X0 

9-2080-00  Henry  County ..  43,814X0 

9-2892-00  Howard  County 55,934X0 

9-2708-00  Knox  County 21,972X0 

9-2714-00  Lake  County 172.944X0 

9-2716-00  Gary  City 117X15.00 

9-2720-00  La  Porte  County 86.823.00 

9-2722-00  Lawrence  County...  39,104.00 

9-2724-00  Madison  County 61,492.00 

9-2728-00  Marion  County 452.744.00 

9-2738-00  Monroe  County 48,731.00 

9-2770-00  Randolph  County ...  26,876.00 

9-2776-00  St.  Joseph  County...  181,386.00 

9-2782-00  Shelby  County 32,839.00 

9-2794-00  Tippecanoe 

County 49,042.00 

9-2800-00  Vanderburgh 

County 107,655X0 

9-2806.00  Vigo  County 52428X0 

9-2818-00  Wayne  County 88,678.00 

9-2826-00  State      Set-Aside 

Committee,  IS 641X86.00 

2X06.449.00 


Iowa 

9-2882-00  CUnton  County .. 
9-2962-00  Johnson  County . 
9-2982-00    Lee  County 


35.215.00 
22.106X0 
29.425.00 


mum;  MAM  K  AUOCATiONt— Con- 
tinued 


9-3052-00    Woodbury 
County  .„........_........_. 

9-aoOO-OO    State      Set-Aside 
Committee,  lA ».....„_.._„. 


9-3124-00  Douglas  County ..... 
9-3296-00    Wyandotte 

County ^ 

9-3300-00    State      Set-Aside 

Committee,  KS 


46X81X0 

678,301X0 
811,188X0 

3a527.00 

131X17X0 

501,358.00 
063X02X0 


Kentucky 

9-3324-00    Barren  County.........  24,088X0 

9-3334-00    Boyd  County 24,737X0 

9-3358-00    Carter  County 28,811X0 

9-3362-00    Christian  County....  26,314X0 

9-3364-00    Clark  County 22.469X0 

9-3374-00    Daviess  County . 55.567X0 

9-3364-00    Fayette  County 9L646X0 

0-^388-00    Floyd  County 24.046X0 

9-3400-00    Graves  County........  31,175X0 

9-3410-00    Hardin  County 37,981X0 

9-3418-00    Henderson 

County 28,972X0 

9-3424-00    Hopkins  County 27446X0 

9-3428-00    Jefferson  County...  435,158X0 

9-3446-00    Laurel  County 25.234X0 

9-3466-00    McCracken 

County ™....... 32.752X0 

9-3472-00    Madison  County.....  31,000X0 

9-3500-00    Nelson  County 22.317.00 

9-3516-00    Pike  County 4a00a00 

9-3520-00    Pulaski  County 38X07.00 

9-3548-00    Warren  County 52,521.00 

9-3502-00    State      Set-Aside 

Committee,  KY 580400X0 


Louisiana 
9-3564-00    Shreveport/ 
Bossier,  Caddo  Parishes......... 

9-3574-00    Acadia  Parish 

Ascension  Parish.... 
Avoyelles  Parish .... 
Calcasieu  Parish..... 
East  Baton  Rouge 


9-3578-00 
9-3582-00 
9-3598-00 
9-3614-00 

Parish.... 
9-3628-00 
9-363O-00 
9-3640-00 
9-3644-00 
9-3650-00 
9-3654-00 
9-3656-00 

Parish. 
9-3658-00    New 

City/Orleans  ... 

9-3600-00    Ouachita  Parish 

9-3006-00    Rapides  Parish 

9-3678-00  SL  Bernard  Pariah.. 
9-3880-00  St.  Charles  Parish.. 
9-3686.00    SL    John    Baptist 

Parish. 


Iberia  Parish 

Iberville  Parish 

Lafayette  Parish 

Lafourche  Parish .... 
Livingston  Parish.... 
Morehouse  Parish .. 
Natchitoches 


Orleans 


1,879,551.00 


244,995Xu 
33,838X0 
41X70X0 
33,585X0 

112.279.00 

220,020.00 
36,123.00 
23X74X0 
88,375X0 
41,040.00 
56,345X0 
23,000.00 

24,197X0 

317X46.00 
90X00X0 
84,949X0 
52.86000 
24,716X0 

27.783X0 
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nmaiNCv  pood  and  shu.tiii  mo- 
ORAM;  niAM  ix  ALLOCATtONS— Con- 
tinued 


9-3086-00    SL  Landry  Parish.. 
9-3000.00    SL  Martin  Parish.. 

9-3002-00    SL  Mary  Parish 

9-36<H-00    SL  Tammany 

Pt   sh 

9-3006-00    Tangipahoa 

Parish  ..........M.. 

0-3700-00    Terrebonne 

9-3704-00  Vermilon  Parish 
0-3700-00  Vernon  Parish... 
9-3706-00    Washington 

Parish.............. 

9-3710-00    Webster  Parish 

9-3720-00    State      Set-Aside 

Committee,  LA 


9-3726-00 

County 

9-3728-00 

9-3730-00 

County. 

0^730-00 

9-3738-00 

9-3744-O0 

9-3746-00 

9-3752-00 

9-3754-O0 

9-3756-00 

County. 

9-376O-00 


Maine 

Androscoggin 

Aroostock  Coimty. 
Cumberland 


60X25.00 
27,200.00 
39,925X0 

77,539.00 

70582.00 

46.785X0 
29,641X0 
23,959X0 

29,641X0 
37.397.00 

367.900.00 
2,386,006.00 


62,113.00 
51,073.00 

92,705.00 
25,148.00 
47,595.00 
31,629.00 
68,141.00 
3a009.00 
22,253.00 

25,493.00 

77.457.00 
533,ei&00 


Maryland 

9-3774-00    Allegany  County ....  52,348.00 
9-3790-00    Dorchester 

County _ 22,987.00 

9-3812-00    Somerset  County....  24,370.00 
9-3816-00    Washington 

County 71,252.00 

9-3818-00    Wicomico  County ..  43,578.00 

9-3820-00    Worcester  County..  29,793.00 

9-3822-00    Baltimore  City 466,377.00 

9-3824-00    State      Set-Aside 

Committee,  MD 701,283.00 

1,411,988.00 


Committee,  ME. 


Hancock  County 

Kennebec  County... 

Oxford  County 

Penobscot  County .. 
Somerset  County.... 

Waldo  Coimty 

Washington 

State      Set-Aside 


Massachusetto 

9-4476-00    Bamsteble 

County 133,581.00 

9-4482-00    Bristol  County 416,708X0 

9-4400-00    Essex  County ....  421,137.00 

9-4502-00  Hampden  County...  247,847.00 
9-4508-00    Hampshire 

County „ 71,87a00 

9-4510-00    Middlesex  County..  727,575.00 

9-4540-00    Plymouth  County....  287,884.00 

9-4550-00    Suffolk  County 376,801X0 

9-4654-00  Worcester  County..  445.377.00 
0-4668-00    State      Set-Aside 

Committee,  MA 241,029.00 

I  3,389,687.00 


IMIIMINCY   roOO   AND   tMELTIII    PHO- 

CMIAM;  pham  ix  allocations— Con- 
tinued 


Michigan 

9-4660-00    Lansing/Eaton. 

In^uun  Counties ..........._.. 280X80X0 

9-4636-00    Alpena  County 29,620.00 

9-4648-00    Barry  County 38.62000 

9-4648-00    Bay  County 100,834X0 

9-4652-00    Berrien  County 131,806X0 

9-4654-00    Branch  County „.  32,483X0 

9-4656-00    Calhoun  County 114,850.00 

9-4860-00    Cass  County 37,851.00 

9-4062-00    Charievoix 

County „ „..  22,598.00 

9-4064-00    Cheboygan 

County 37,441.00 

9-4606-00    Chippewa  County..  33,465X0 

9-4608-00    Qare  County 23,009X0 

9-4670-00    Clinton  County . 46,644X0 

9-4674-00    Delta  County 31,305.00 

9-4682-00    Emmet  County 28,734.00 

9-4684-00    Genesee  County 407,159.00 

9-4802-00    Grand      Traverse 

County  .„ 55,653.00 

9-4694-00    Gratiot  County 34,891.00 

9-4096-00    Hillsdale  County ....  36,879.00 

9-4700-00    Huron  County 36,015.00 

9-4708-00    Ionia  County 52,801.00 

9-4714-00    Isabella  County 34,740.00 

9-4716-00    Jackson  County 109.621.00 

9-4718-00    Kalamazoo 

County 136X05.00 

9-4724-00    Kent  County <  359,650.00 

9-4734-00    Lapeer  County „.  75,357.00 

9-4738-00    Lenawee  County 72,570.00 

9-4744-00    Mackinac  County...  27,135.00 

9-4746-O0    Macomb  County 610.003.00 

9-4780-00    Marquette  County..  48,610X0 

9-4762-00    Mason  County 22.058.00 

9-4764-00    Mecosta  County 26,725.00 

9-4766-00    Midland  County 44,829.00 

9-4772-00    Monroe  County 106,186.00 

9-4774-00    Montcalm  County...  70.863.00 

9-4778-00    Muskegon  County..  140,818.00 

9-4780-00    Newaygo  County....  36,382.00 

9-4782-00    Oakland  County 741,726.00 

9-4796-O0    Oceana  County. 25,299.00 

9-4802-00    Osceola  County 22,665.00 

9-4814-00    Saginaw  County 165.944.00 

9-4818-00    SL  Clair  County 136,929.00 

9-4620-00    SL  Joseph  County...  51,613.00 

9-4822-00    Sanilac  County 44,288.00 

9-4828-00    Shiawassee 

County 73,328.00 

9-4828-00    Tuscola  County.. 52,953.00 

9-4830-00    Van  Buren 

County 66.780.00 

9-4832-00    Washtenaw 

County 165.383.00 

»-4836-00    Wayne  County 710032.00 

9-4844-00    Detroit  City 1,101.636.00 

9-4854-00    Wexford  County 33,487.00 

9-4856-00    State      Set-Aside 

Committee,  MI 338,791.00 


Minnesota 
9-4857-00    SL    Cloud    City/ 
Benton.  Sherburne.  Steams 
Counties. 


7.264,44^00 


114401.00 


XMMOINCV   POOD   AND   SHB.TCR 

ORAM;  PHAn  IX  ALLOCATNMS— Con- 
tinued 


9-4932-00 
County. 
9-4944-00 
9-4950-00 
fr-4068-00 
9-5004-O0 
9-5020-00 
9-6048-00 
9-5082-00 
9-5088-00 


Crow 


Whig 


Freeborn  County .... 
Hennepin  County ... 
Itasca  County ...«-~. 
Morrison  County  .„ 
Otter  Tail  County... 
SL  Louis  County  — 
Winona  County ..... 
State      Set-Aside 


Committee,  MN. 


28,324.00 
31483.00 

495,607X0 
33,811.00 
25.277X0 
30,333.00 

111,695.00 
'    22,944.00 

722,806.00 
1,616,081X0 


Kfissisaippi 
9-5089-00    Hattiesburg/ 

ForresL  Lamar  Counties ~.  57,166.00 

9-5000-00    Adams  County 26,962.00 

9-5092-00    Alcom  County 33,185X0 

9-5100-00    Bolivar  County 28,928.00 

9-5106-00    Chickasaw 

County ... ..........................  25,100.00 

9-6116-00    Coahoma  County...  27,135.00 

9-5122-00    De  Soto  County 36.404.00 

9-5132-00    Grenada  County....  25,212.00 

9-5136-00    Harrison  County....  100,785.00 

9-5138-00    Hinds  County 155.444.00 

9-5150-00    Jackson  County.....  95.103.00 

9-5158-00    Jones  County 38,758.00 

9-5106-00    Lauderdale 

County 48,718.00 

9-5172-00    Lee  County 50.274.00 

9-5174-00    Leflore  County 34.178.00 

9-5176-00    Lincob  County 21.950.00 

9-5178-00    Lowndes  County ...  38,650.00 

9-518O-00    Madison  County....  28,799.00 

9-5184-00    Marshall  County....  27,805.00 

9-5186-00    Monroe  County 28,646.00 

9-5196-00    Panola  County 28,703.00 

9-5200-00    Pearl  River 

County 24,240.00 

9-3204-00    Pike  County 25,817.00 

9-5212-00    Rankin  County 39,299.00 

9-5224-00    Sunflower  County.  27,351.00 
9-6232-00    Tishomingo 

County 26.552.00 

9-5240-00    Warren  County.. —  38,499.00 
9-5242-00    Washington 

County 62,761.00 

9-5256-00    State      Set-Aside 

Committee,  MS 347.254.00 

1.547,740.00 


Missouri 
9-5257-00    Joplin/Jasper, 

Newton  Counties 83,221X0 

9-5258-00    Kansas  City/Clay. 

Jackson,  Platte  Counties 518461X0 

9-5290-00    Boone  County 40,530.00 

9-5294-00    Buchanan  County...  53,990.00 

9-5296-00    Butler  County 28,172X0 

9-5306-00    Cape      Girardeau 

County 33,379.00 

9-5346-00    Dunklin  County ....  24,327.00 

9-6348-00    Franklin  County.....  74.924.00 

9-5354-00    Greene  County 102,233.00 

9-5382-00    Jefferson  County 137.590.00 

9-6388-00    Uclede  County 29.317.00 
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•-5442-00   PattteOMBtjr 

»-M7«-0D    St  Francois 


Scott< 
Tuwyl 
SL  L(Mii  Caatr_ 
SUte      Sal-Aakte 
MO 


a7,i4&eo 


39Mf4M 


9-6>6»-00  Flathead  Coonty.... 
•-AS02-OO  MiMOula  County^ 
9-M44-00    SUte      Set-AMa 


9-5722-00    Douglas  Coanty 

9  WW  00    SUta      Sat-AaMa 
CaanMtaa.1 


OaACoaKll 

SUta      8a»-AaUa 
Committaa,- 


Z4U,17<00 


49,530^ 
42,400.00 

saoMuoo 


140,295.00 

172.784.00 
SUJOOiOO 

377,344J» 

H5.759J0 
SU.113J» 


2SJ03JD 
27,402.00 

315.310100 
37S,97SJD 


New  |anay 

9-8048-00    Atlantic  County .  lS4491i» 

9-8054-00    Camdan  County 242,5971)0 

9-5000-00    Cap«  May  County..  74,0171)0 
9-5082-00    Cumberland 

County 99J38i)0 

9-5088-00    Euex  County 250202.00 

9-8074-00    Newark  City 287J341I0 

9-5078-00    Hudaoo  County 424J5&00 

9-6008-00    Mercer  County 1383701)0 

9-M94-00    Middlesex  County..  310,228.00 

9-8018-00    Passaic  County 314,454.00 

9-0028-00    Salem  County 32,34Z00 

9-8034-00    Union  County  ...„ 290,158.00 

9-0042-00    State      Set-Asida 

Committee,  N] 784,5521)0 


Coos  Coaatir   ,  m 

9-4BM-00    Graftoo  County 

9-«Ma-00    State      Set-Aaida 
CooBitttee,  NH 


NawMaxko 


9-«iM«-00 
9-eOGO-OO 

9-8060-00 
9-8080-00 
9-8084-00 
9-8074-00 
9  8082-00 
9-8088-00 


Bernalillo  County  „ 
Chaves  County  .-.^ 

Curry  County 

Dona  Ana  County- 
Eddy  County 

Lea  County  -___>,. 
McKinlay  County-. 
Otero  County 


S,38a448.00 


286,1381)0 
27.607X0 
2a,117D0 
8&207D0 
1O.5tO0O 
28,4011)0 
38JS2D0 
28,237X0 


tinaed 


9-8000-00 
County. 


Arriba 


•-•114-ae 

»4ttt-00 


Rio 


Sandoval  County,... 
San  luaa  CouBty» 
Santa  Fa  County-.. 

Taoa  County — ■ 

Valanda  County.... 
SUta      Sal-Aaida 


Coamittee,  NM- 


9-8120-09 
9-Sl»4)0 

»-iiao-oo 

9-8130-00 

County. 
9-8130-00 
9-OMO-OO 

County- 
9-OMa-OO 
9  6144  00 
9-0140-00 
0-0150-00 
9-8152-00 
9-8158-00 
»4168-00 
9-8170-00 
9-6172-00 
9-817O-0O 
9-6180-00 
9-6182-00 
9-6190-00 
9-6102-00 
9-6202-00 
9-82U-00 
9-8210-00 
9-8220-00 
9-8232-00 
9-8234-00 
9-8240-00 

Coimty.. 
9-8254-00 

County- 
9-6258-00 

Coimty -. 
9-8288-00 
9-6270-00 
9-6282-00 
»-e2fl6-00 
9-6288-00 
O-8290-00 
9-8292-00 

County-. 
9-8290-00 

County... 
9-8314-00 
9-8312-00 


NawTotk 

Albany  County 
Allegany  County 
Brotnna  County-. 
Cataraufus 

Cayuga  County  - 
Chautauqua 


Chemung  County-. 
Chenanta  County. 

Clinton  County 

Cortland  County— 
Delaware  County . 
Erie  County. 


Easex  County 

Franklin  County..... 

Fulton  County „ 

Greene  County  ..-..- 
Herkimer  County-, 
lefferaon  Connty_ 

Madison  County 

Monroa  County.— 
Nassau  County  _.- 
Niagara  County .... 

Oneida  County 

Onondaga  County - 
Oswego  County  -.-. 
Otsego  County  „.... 
Rensaalaar 


SL 


Lawrence 


Schenectady 


Steuben  County 

Suffolk  County 

Sullivan  County--. 
Tompkins  County. 

Ulster  County 

Warren  County 

Washingtco 


Westchester 


New  York  Qty 

Sute      Set-Asida 
Committee.  NY. 


North  Carolina 
9-8318-00    High   Point   City/ 


Davidson, 
ties.. 


Guilford    Coun- 


90X83X0 
8^700X0 
87,108X0 


31.471X0 
M.7S0X0 

62,718X0 


878,432X0 


94X73.00 
28^780X0 
88418X0 

60,90080 


9-6317-00    Rocky  Mouat/Bd- 
gaoomba.  Nash  Countlas 


78X78X0 

44X62X0 

26X07X0 

47.282X0 

2a41OX0 

23787X0 

S0a404.00 

28020X0 

37X60X0 

48X30X0 

21777X0 

36.231X0 

80520X0 

32X25X0 

273,902.00 

546.406X0 

120479X0 

102,470X0 

177X08X0 

78X35X0 

27,114X0 

88.3471)0 

70X26X0 

S8,159in 
80X36110 
837787X0 
33X55X0 
28.488X0 
61X40X0 
38,838X0 

30.918X0 

343.400X0 
4,607X90X0 

436.830X0 
0.211.811.00 


183X78X0 


OMAM;  MMM  «  AUOCATION*— Cbn- 

tinued 


9-6398-00 

9-694O-00 


Brunswick  County. 
Bunoomba  County. 
Cleveiand  County . 

9-6368-00    Columbna  County.. 

O-OtTO-OO    Craven  County 

9-6372-00    Cumberland 
County -..—... 

9-8388-00    Durham  County 

rorsjnn  ijoumy— ... 
Gaston  County 
Halifax  County- 
Harnett  Covaty— 
Hajfwood  County 
Johnaton  County- 
Lenoir  County  —.- 
Meeklanbuig 


0-0410-00 

9-8420-00 


9-0430-00 

0-0442-00 
0-0454-00 

County 
0  8486  00 

County 
9-6470-00 
9-6484-00 
0-0400-00 
0-0403-00 
0-8494-00 

County, 
9-8400-00 

County, 
9-6800-00 
9-8602-00 
9-860O-00 
9-8618-00 
9-8520-00 
9-8830-00 
9-6532-00 
9-6634-00 
9-6640-00 


New        Hanover 

Onslow  County ...... 

Pitt  County 

Richmond  County  - 
Roi)eson  County  -.- 
Rockingham 


Rutliertbra 

Sampson  County - 
Scotland  County.- 
Su^^  County-—— 
Vance  County  -.-.. 
Wake  County-.—. 
Wajma  Coimty...... 

Wilkes  County 

Wilson  County...... 

sute      Set-Aside 


Coounittea,  NC , 


North  DakoU 

9-6608-00    Grand  Forics 

County —-..-..„.-..—..—. 

0-6870-00    State      Set-Aside 
CoouBittee,  ND ..- - - 

0-8872-00    Columbus/ 
Fairfleld.  Franklin  Cos 


28,489X0 
88,348X0 
38,218X0 
M.178X0 
28,444X0 

88.908X0 
82X88X0 
116,427X0 
74.867X0 
28.788X0 
28,306X0 
29.228X0 
81X68X0 
28,972X0 

188.209.00 

55,221X0 
27,032.00 
36,006X0 
24,872.00 

86,mxo 

41,907X0 

27,998X0 
22,087X0 
24,154X0 
29,814X0 
91,588X0 
117,637X0 
41,379.00 
25.429.00 
40.801.00 

532.730.00 
2,206.501,00 


29.188.00 

220,812.00 

580,704.00 
250X00X0 


Ohio 

9-0672-00  Columbus/ 

Fairfield.  Franklin  Counties...  550784.00 

9-0680-00  Allen  County.- 84.409.00 

9-6684-00  AshUbula  County-  75.690.00 

9-8888-00  Athens  County...-.-  92.384.00 

9-8002-00  Brown  County 23.808.00 

9-0804-00  Butler  County 170179.00 

9-6702-00  Clark  County 96,745.00 

9-6700-00  Clinton  County . 24,132.00 

9-8714-00  Crawford  County .-  48X32.00 

9-6710-00  Cuyahoga  County.-  775,688.00 

9-0728-00  Darka  County ..  42,345.00 

9-0730-00  Defiance  County...-  32,947.00 

9-8734-40  Erie  County...- 55,372.00 

9-0746-00  Fulton  Cmmty 32,688.00 

9-0784-00  Guernsey  County .-  32,081.00 

9-6756-00  Hamilton  County....  430930.00 

9-8786-00  Hanry  County 23,635X0 
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CMUIOiNCV    POOO    AND    SHELTlll    PRO- 
ORAM;  PHAM  IX  ALLOCATIONS-Con- 

tinued 


0-678O-00  Highland  County—  25,823.00 

9-6774-00  Huron  County 57.70000 

9-6778-00  Jackson  County 24.60000 

9-8780-00  Knox  County  -.-..—  2O00O00 

9-6784-00  Lawrence  County.-  31,34000 

9-6786-00  Licking  County 95,16000 

9-6788-00  Logan  County 25.68000 

9-8790-00  Lorain  County 192.49000 

0-6796-00  Lucas  County 364,317.00 

9-0802-00  Mahoning  County.-  172,428X0 

9-6806-00  Marion  County 47,249.00 

9-6818-00  Montgomery 

County - 335,583.00 

9-6828-00  Muskingum 

County 73,066X0 

9-6832-00  OtUwa  County 35,972X0 

9-6838-00  Perry  County 32.798X0 

9-8846-00  Putnam  County 23,722X0 

9-8848-00  Richland  County 99,813X0 

9-8852-00  Ross  County 49,53000 

9-6854-00  Sandusky  County.-  53,601.00 

0-6858-00  Scioto  County 54,379.00 

9-6858-00  Seneca  County 44,160X0 

9-6662-00  Stark  County 24O409X0 

9-6866-00  Summit  County...—  301,685.00 

fr-6870-00  Trumbull  County--  174.845.00 

9-6894-00  State      Set-Aside 

Committee,  OH...-.-.——.—  881.421.00 

5.992.042.00 


Oklahoma 
9-6896-00    Oklahoma     City/ 

Canadian.  Qeveland, 

McClain,  Oklahoma, 

Pottawatomie  Cos 515,26000 

9-6022-00    Carter  County 27,999.00 

9-6638-00    Comanche  County-  52,99000 

9-6946-00    Creek  County 401^00 

9-0062-00    Grady  County 24,500.00 

9-0990-00    Le  Flore  County 33.811X0 

9-7002-00    McCurtain 

County 22.987.00 

9-7010-00    Mayes  County 22,706.00 

9-7014-00    Muskogee  County  -  41.481.00 

9-7028-00    Okmulgee  County ..  20185.00 

9-7034-00    OtUwa  County 22,750.00 

1^7038-00    Payne  County.- 20561X0 

9-7040-00    Pittsburg  County 20804X0 

9-7052-00    Rogers  County 37,181.00 

9-7056-00    Sequoyah  County...  20401.00 

9-7068-00    Wagoner  County..-  23,918X0 
9-7078-00    sute      Set-Aside 

Committee,  OK 424,605.00 


1.400135.00 


9-7080-00    Portland/ 

Qackamus,        Multnomah, 

Washington  Counties -  573,384.00 

9-7062-00    Salem/Marion. 

Polk  Cos - 161,105.00 

9-7000-00    Benton  County 27,30000 

9-7066-00    ClaUop  County.—  28,33000 

9-7006-00    Columbia  County  -  26,358X0 

9-7100-00    Coos  County 4OS61.00 

0-7108-00    Douglas  County...-.  74,030.00 

9-ni8-00    Jackson  County 100,267.00 


EMnraENCV    POOD    AND    SHELTER    PRO- 

qram;  phase  ix  allocations— Con- 
tinued 


9-7122-00  Josephine  County...  43.339.00 

9-7124-00  Klamath  County 40752.00 

9-7128-00  Lane  County 174.240.00 

9-7132-00  Lincoln  County 24,953X0 

9-7134-00  Linn  County 72.159X0 

9-7156-00  Umatilla  County.—  52,360X0 

9-7172-00  sute      Set-Aside 

Committee,  OR 132,061.00 


Pennsylvania 

9-7174-00    Bethlehem/ 
Lehigh,  Northampton  Coun- 
ties  — - 

9-7180-00    Allegheny  County ., 

9-7184-00    Armstrong 
Coimty. 

9-7186-00 

9-7188-00 

9-7190-00 

9-7194-00 

9-7190-00 

9-7206-00 

9-7212-00 

9-7214-00 

9-7218-00 

9-7220-00 

9-7222-00 

9-7224-00 

9-7226-00 

9-7230-00 

9-7234-00 

9-7242-00 

9-7246-00 

9-7254-00 

9-7256-00 
County. 

9-7258-00 

9-7260-00 

9-7282-00 

9-7284-00 
County. 

9-7268-00 

9-7282-00 

9-7284-00 

9-7290-00 

9-7306-00 
County, 

9-7310-00 
County, 

9-7318-00 

9-7320-00 

9-7324-00 
County, 

9-7328-00 

9-7336-00 

9-7342-00 

9-7344-00 


Beaver  County . , 

Bedford  County 

Berks  County — . — 

Blair  County ....- 

Bradford  Cotmty 

Cambria  County..... 

Carbon  Cotmty 

Centre  County 

Clarion  County ....-, 
Clearfield  County... 

Clinton  County 

Columbia  County ... 
Crawford  County .. 

Dauphin  County 

Delaware  County .. 

Erie  County 

Fayette  County 

Greene  County 

Huntingdon 


Indiana  County 

Jefferson  Coimty 

Juniata  County 

Lackawanna 

Lancaster  County... 

Luzerne  Coimty 

Lycoming  County  ... 

Mifflin  County 

Northumberland 

I%iladelphia  City/ 


Schuylkill  County. 
Somerset  County.. 
Susquehannd 


Committee.  PA.. 


Tioga  County.——.... 
Wayne  County.—.., 

York  County.—.- 

sute      Set-Aside 


Rhodelsland 

9-7354-00    Providence 

Census  County - 

9-7368-00    State      Set-Aside 

Committee.  RI 


1.584.251.00 


291.034.00 
570528X0 

47.703.00 

90702.00 

30499.00 

181.003.00 

90.45000 

30209.00 

105,171.00 

43,620.00 

74,795X0 

33,163X0 

72,980X0 

29,361.00 

44,289.00 

57,274.00 

135,268.00 

220,150.00 

157.130.00 

99.359.00 

24.91000 

38,586.00 
64.511X0 
30.614.00 
21.907.00 

151.253.00 

187,722.00 

234,884.00 

85,770.00 

37,959.00 

87.369.00 

87012000 

110427.00 

52,413.00 

20345X0 

27,811X0 

27,567.00 

924,202.00 

924,202.00 
5.637.684.00 


430507.00 
137.051.00 


EHEROENCY  FOOD  AND  SHELTER  PRO- 
GRAM; PHASE  u  aijjOCATIons— Con- 
tinued 


575.55000 


South  Carolina 

9-7372-00    Aiken  County 54.703.00 

9-7376-00    Anderson  County.-  74.903.00 

9-7382-00    Beaufort  County.—  2O01Z00 

9-7384-00  Beri(eley  County—  35,691X0 
9-7388-00    Charleston 

County 125.155.00 

9-7394-00    Cherokee  County—  31.715.00 

9-7398-00  Chester  County.—  27.935.00 
9-7390-00    ChesUrfield 

County — — — —  21.993X0 

9-7404-O0  Dariington  County..  35,475.00 
9-7406-00    Dorchester 

County 20401X0 

9-7412-00    Fairfield  County  —  21,790.00 

9-7414-00  Florence  County—  5054000 
9-7416-00    Georgetown 

County 30953.00 

9-7418-00  Greenville  County-  131,00000 
9-7422-00    Greenwood 

County — 35,885.00 

9-7428-00    Horry  County 11031300 

9-7430-00    Kershaw  County..-  24,606.00 

9-7432-00    Lancaster  County-  32.168.00 

9-7434-00    Laurens  County —  29.188.00 

9-7442-00    Marion  County 2OS30.00 

9-7444-00    Marlboro  County.-  28.'<)i9.00 

9-7448-00    Oconee  County 31.435.00 

9-7450-00    Orangeburg 

County 50406.00 

9-7454-00  Richland  County.-.  100303.00 
9-7460-00    Spartanburg 

County 112.451.00 

9-7462-00    Sumter  County 44.851.00 

9-7464-00    Union  County 22.706X0 

9-7466-00    Williamsburg 

County — .— .  31.175.00 

9-7468-00    York  County 65.937.00 

9-7470-00    sute      Set-Aside 

Committee.  SC 157.205.00 


South  DakoU 

9-7486-00    Brown  County 

9-7560-00    Pennington 

County 

9-7614-00    sute      Set-Aside 

Committee.  SD — — — . — 


1.62O463.00 

25.061.00 

33.249.00 

191.e00.00 
250.000.00 


Tennassaa 

9-7616-00  Anderson  County-  32.168.00 

9-7624-00  Blount  County 45.197.00 

9-7626-00  Bradley  County. —  30586.00 

9-7628-00  Campbell  County  ...  24.629.00 

9-7634-00  Carter  County 20574.00 

9-7644-00  Cocke  County 31.672.00 

9-7650-00  Cumberiand 

County 23,527.00 

9-7652-00  Davidson  County—  212.351.00 

9-7660-00  Dickson  County...-  21.660.00 

9-7870-00  Gibson  County 30857.00 

9-7678-00  Greene  County 43.555.00 

9-7680-00  Hamblen  County....  31.197.00 

9-7682-00  Hamilton  County-  12O56O00 
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n  Mxoarnom— Con- 


tinued 


S-77U-00 
9-7720-00 


•-«7N-aS 
9-77ia.«0 


»-7746-00 


Hawtdna  County.^ 
Knox  County.—.^ 
Lswmm  Couutjf .. 
MrMlM  Comty^ 
MadiMa  Ceoaty-. 

MawyCoMty 

MofoaC— ty — 
MootgoBury 


9-7770-00 
9-7773-00 
9-9774-00 
Cooaty. 
9-7780-00 
9-77SI-00 
9-77Se-00 


9-7804-00 


PntaaaOMBty.^. 

Ro— C— >y 

Robertsoo  OiMaty . 
Rutharfoid 


Sevier  County  _ 
Shelby  Ceaaty  > 
SuUivaa  Coaaty 
fhiwer  Ceeaty 
Wmen  Coaaty 
Wi 


9-7S18-00    State 
CoBuaNtee,' 


Set-Aaide 


AbUane/foBaa. 
Taylor  Countiaa. 


Auatin/ltavla, 

WilHamaon  Countiea 

9-909-60    DaUaa/CoUin. 

DaUaa^  OentoB  I 
9-7828-00    Hooaton/Fbtt 
.  Harria  CoanHaa 


9-7890-00    Longview/Gceg^ 


Hanlaon 

9-7856-00 


9-7886-00 


9-7902-00 
9-79U-a0 
9-7924-00 
9-7934-00 
9-7940-00 
9-7972-00 


9-8034-00 
9-6090-00 


County. 
9-S104-00 
9-6122-00 
9-«20-00 

County. 
9-0128-00 

ft-uae-oo 

9-8146-00 
9-eU6-00 
9-0162-00 
9-817O-00 
9-0180-00 
9-8200-00 
9-O214-00 
9-O226-00 
9-8Z34-00 


Anderson  Coaaty 
Angelina  Coaaty 

BeUCouBly 

Bexar  Coaaty — 

Bowie  Coaaty 

Braxoa  County.... 
Brown  County 
Cameron  Cotmty„ 

Caaa  County 

Cherokee  Coanty.. 

Coryell  Cotmty 

Ector  Coottty  _....... 

Bllia  Coanty 

El  Peao  County ..... 
Galveaton  Coiuty 
Gaadalupe 


Hardin  County. 
Hays  County  .- 
Henderson 


Hidalgo  County. 

Hood  County  ~....^ 

Hunt  County 

lasper  County _. 

Jefferson  Coimty 

)im  Wells  County  „. 
Kaufinan  County .... 

Lamar  Coanty 

Liberty  Coaaty 

Lubbock  Coanty 

McLennan  County.. 


22,339.00 

140,371.00 

28.842.00 

t$,snjoo 

SllMyOO 

27.609.00 

UJMJOO 
91,700lOO 
«1,304A) 
22.986A) 

S0JP9JBO 

n.siij» 
aa84i&oo 

S7,798.00 
KMSJOO 

n,9sajoo 

412.390J0 
T.?15.B89ftft 


40L779L00 
1.40ai90.flD 
1.780l2S6in 

122,9Cli» 

46v62SJ>0 

11S.32S4» 

840,09000 

SXZMJOO 

46.934J» 

22,642J» 

26a313.00 

23.7e5Jn 

24.S43J» 

sijnjoo 

7SJ80.00 

40.96a00 

9044)07  A) 

167.0464)0 

30.830.00 
24,7374)0 
34.4384)0 

4a3014)0 

ftSOiSOBOO 

28.1074)0 

42,4314)0 

25,2124)0 

173,2234)0 

213054)0 

20,5774)0 

31.2824)0 

32,53600 

114.3004)0 

114.8064)0 


WMil;  MUM  n  AtLOOmONt— Con- 
tinued 


9-8248-00 
County. 
9-8280-00 
9-8Z70-00 
County. 
9-0270-00 
9-6264-00 


Matagorda 

, 40l7B84)0 

Maverick  County....         62.702.00 
Nacogdoches 

M. ....~~~  31.737.00 

Navarre  County......         2741784)0 

Nueces  Count}'.......       201.1164X) 

Orange  County .......         73,218.00 

Potter  County 66.530.00 

Rusk  County „         28,475.00 

San  Patrido 

37,2084)0 

OOlTTaOO 
132.1064)0 
731.S044n 


Smith  Coanty 

Starr  County 

Tarrant  Coanty  __ 
Tom  Green 


9-8330-00 
9-6344-00 

County. 

9-8356-00 

9-0304-00 

9-8378-00 

9-6404-00 
Coaaty 

9-0tt»-00    Upshur  County 

Uvalde  County — 
Val  Verde  County. 
Victoria  County — 

Webb  County 

WichiU  County  ^, 

Willacy  County 

State      Set-Aaide 
CoBimUtee.TX 


58^5fl74M) 
21.0724)0 


9-0422-00 


9-0400-00 
9-8SlO-€0 
9-0S20-00 
9-0540-00 
9-0544-00 


Utah 

Cache  County........ 

Salt  Lake  County... 

Utah  Co\mty 

Weber  County...... 

SUte      Set-Aside 


Committee,  UT 


36^4684)0 
40l7804)0 
125,5224)0 
70,9714)0 
2U0B4)0 

9OT.OT?OT 
10,400,400.00 


28J044)0 

3U0604)0 

974)044)0 

80,0644)0 

13ai534)0 
6577354)0 


9-0690-00 

Frankhn  Coanty 

21.9724n 

9-O500-00 

Rutland  Coanty 

29.231.00 

9-0870-00 

3a9104)0 

9-607S-00 

Windham  County.. 

21.0424)0 

9-0876-00 

State      Set-Aside 

Committee,  VT 

146.0304)0 

2504)004)0 

Vfagiaia 

9-6804-00 

Halifax  County .. 

22,2314)0 

9-0703-00 

County. 



43.46a00 

9-07»-00 

Pitta^^voBia 

Coaaty. 



30.807.00 

9-4730-00 

Pulaski  County 

33.8644)0 

9-0742-00 

Russell  County 

22.231.00 

9-6748-00 

Smyth  Coanty. 

20.288.00 

9-6780-00 

27.960.00 

9-6704-00 

Washington 

Couity. 

28.5524)0 

9-8760-00 

Wise  County 

27.3514)0 

9-8770-00 

Wythe  County 

23.6574)0 

9-6784-00 

Chesapeake  Qty ... 

66,9524)0 

9-8702-00 

Danville  aty .. 

41.0784)0 

9-8806-00 

Hampton  Qty....... 

76,7014)0 

9-8014-00 

Lynchburg  Qty  — 

35.9284)0 

pooo  AND  •Mn.-rni  pro- 
n  ALLOCATIONS— Con- 


tinued 


9-8022-00 
City 


Newport       News 


9-B824-O0 
9-8828-00 
0-8832-00 
9-8836-00 
9-8838-00 
^404^^)0 
9-8850-00 


Norfolk  City 

Petersburg  Qty — 
Portsmoudi  Clty.~. 
Richmond  Qty..... 
Roanoke  Qty ....... 

Suffolk  Qty 

SUte      Set-Aside 


Committee,  VA... 


00.486.00 
101.7574)0 
28,4104)0 
711444)0 
123,4484)0 
46,9254)0 
39,277.00 

932.930.00 
1.950,0714)0 


Waahingloa 

9-0002-00    Benton  County.....  88.6404)0 

0  6004  00    Chelan  County.....  58.2034)0 

9-8860-00    Qallam  County 41.740.00 

9-6886-00    Claik  County 152.002.00 

9-0072-00    Cowliti  County.....  67.817.00 

0-0074-00    Douglas  Coanty.....  25,420.00 

0-0070-00    Fraiddin  County —  41,7184)0 

9-0862-00    Grant  Coanty. 54,9104)0 

9-0004-00    Grays        Harbor 

Connty 00.2004)0 

9-flOOO-OO    King  Coanty 752,8524)0 

9-6800-00    Kitsap  County.......  06,4614)0 

9-6900-00    Klickitat  Coanty  _  22,8564)0 

9-6002-00    Lswis  Coanty 80,0304)0 

0-0000-00    Mason  County 21,929.00 

9-0000-00    Okanogan  County.  41,718.00 

9-6014-00    Pierce  County 307,173.00 

9-8920-00    Skagit  County 65,0304)0 

9-8024-00    Snohomish 

County ..- 225  J754)0 

9-8020-00    Spokane  County...  229,4104)0 

9-8832-00    Stevens  County 25.6014)0 

9-8034-00    Thurston  County ..  1024)504)0 
0-8030-00    Walla          Walla 

County ,TT„„.„  34.0784)0 

9-8040-00    Whatcom  County..  82.9614)0 

9-6044-00    Yakima  County 247,7824)0 

0-8048-00-  State      Set-Aaide 

Committee.  WA ..... — 

01.0514)0 


2.907,3204)0 


WeetVkgiaU 
9-0050-00    Hunting/CabeB. 


Wayne  Counties 

63.3074)0 

9-0050-00 

Berkeley  County.... 

4S.78ZXO 

9-0074-00 

Fayette  County  — 

37,0064)0 

9-6600-00 

Greenbrier 

County. 

30,209.00 

0  OOOi  00 

Harrison  County — 

53,882.00 

e-oeoo-oo 

lackaon  County — 

22.382.00 

9-8094-00 

Kanawha  County .. 

128.072.00 

9-0002-00 

Logan  County.     .. 

36,2964)0 

9-0004-00 

McDowell  County. 

25,0614)0 

0-0000-00 

Marlon  County 

42J204)0 

0-0000-00 

Marshall  County 

25,8174)0 

9-0012-00 

Mercer  County...... 

47,2714)0 

9-0010-00 

Mingo  County -. 

23.80600 

9-0010-00 

Monongalia 

County. 

31.4564)0 

9-0024-00 

Nicholas  County ~. 

273484)0 

9-0020-00 

Ohio  County......... 

20.5124)0 

0-ooao-oo 

Putnam  County.... 

28,2374)0 

0-0030-00 

Raleigh  County  — . 

57.0144)0 

BaJowI  Rogioter  /  Vol  8B,  No.  »  /  Thuroday.  Febfuary  a.  1981  /  Pfottceo 


7B80 


ORAM;  PHAM 

tinued 


IX 


mm  SHiLTiii 

ALLOCATKWO— Con- 


O-OOtO-00 
9-0044-00 
9-0060-00 
9-0066-00 
0-OO7O-OO 


Randdph  County .. 
Roane  County ....... 

Wood  County... . 

Wycniag  County .. 
SUte      Set-Aside 


Oemmittee.  WV. 


Wlscoasia 

9-0072-00  Eau    Oaiie/Chip- 
pewa.  Eau  Qaiio  Counties ... 

O-OIOO-OO  Barren  County.. 

9-9112-00  Calumet  County. 

0-0126-00  Dane  Connty 

O-OMO-OO  Grant  Coaaty 

0-9104-00  Kenosha  County... 

9-9170-00  La  Qtwse  County.. 

0-0100-00 
County. 

0-0216-00 

9-0272-00 


Portage  County  — . 
SUto      Set-Aside 


Committee,  WI. 


33.3144)0 
22,2534)0 
66,1754)0 
23,2464)0 

220.634.00 
1445,199.00 


73.3474)0 
28,1204)0 
31.996.00 
127,229.00 
28JBBX00 
70.7044)0 
43,2054)0 

452,0534)0 
29,3394)0 

8124)63.00 
1,706.119.00 


POOO    AND    SHELTIII    PRO* 
ORAM;  PHASI  IX  ALLOCATIONS— Con- 

(IiiueU 


WyoodnB 
Fremont  Coaaty... 
SUto      Set-Aaide 
Commiltee.  WY« 


Samoa 
9-9S28-00    American  Samoa., 


Guam 

9-0S3O-00    Guam.. 


Northern  Mariana  Islanda 
9-0332-00    No.    Mariana    le- 


20,3144)0 

223.000:00 
2504)004)0 


75.8604» 
75,8004)0 


724)654)0 
72.0654)0 


45,2774)0 
40.2774)9 


POOO   AND   SHELTER 
ORAM;  PHASE  IX  ALLOCATIONS— Con- 
uuueu 


I^wibi  Rko 
0-0334-00    PoettoRloo. 


1.8803714)0 

\MAanJBO 


TMatT( 

9-9338-00    lYust  Tenttoiiea 


VbgiBlalaada 
Vif^a 


_        ?M.92#9^ 

7lifl.9aff  VI 


90.400AO 


00,4084)0 


The  following  is  the  final  Phase  vm 
piacal  Year  190(Q  list  of  funded 
jurisdictions: 


lONaandM^dtetlon 


8-0030-eO 

6-0032-00 
9-0034-00 
94086-00 
0-0088-00 

O-OMO-OO 
0-0042-00 
0-0044-00 
O-OMO-OO 
0-0M8-00 
0-006O-O0 
0-0062-00 
S-00S4-00 
0-0056-00 
O-00S6-00 
8-0060-00 
0-0062-00 
0^)064-00 
B-0066-00 
a-0060-«0 
6-0070-00 
S-0072-00 
8-0074-00 
8-0076-00 
8-0078-00 
0-0060-00 
8-0062-00 
8-0084-00 
8^)066-00 
8-0068-00 
8-000(M>0 

e-0002-00 

8-0004-00 
8-0006-00 

8-0006-00 
8-0102-00 
0-0t04-00 
8-Ot06-00 
8-O11O-00 

o-efi2-oo 

0-Ot14-00 

o-eti6-oo 
o-etio-oo 
o-«tto-oo 


Baid«»in  County 

Oarbour  County 

Obb  Coanty 

Blount  County ........ 

BuNock  County....... 

Butler  Coanty 

CaVwan  County 

Chamban  County... 

Chorokae  County 

Chiton  County  ...... 

Ctioctaw  County . — 

Clarke  County 

Clay  County 

Ctobumo  CouMy 

Coffee  County 

Colbort  Coooly- 

Conacuti  CDwly — 

Coosa  County 

CD«lnoton  Cmniy.... 
Cranshsw  County ... 

Cullman  County 

Dale  County 

Dallas  County 

Do  Kato  County 

Elmore  County 

Escambia  Osunty..... 

Etomti  County. 

Fayette  County 

Franklin  County 

QenewB  County 

Groena  Coanty 

Hale  County 

Henry  OowMy 

Houston  County ..«. 

Jeckson  County. 

Jefferson  County ..... 

Lamar  County 

LaudanMe  County.. 
Lawfsaoe  Ctoonly..... 

Las  Ceunly. 

Umaslofw  County.... 
LoMindBe  County 


Reguisr 


24.289.00 
62,754.00 

0.00 

0.00 
21,566.00 

0.00 
26,342.00 
82.010.00 
21.301.00 

0.00 
26,250.00 

eoo 

24.260.00 

0.00 

0.00 

24,567.00 

51,615.00 

0.00 

0.00 

30,233.00 

0.00 

48.365.00 

31,195.00 

51,850.00 

48,151.00 

27,210.00 

34,301.00 

84,178.00 

0.00 

36,504.00 

0.00 

0.00 

0.00 

e.eo 

47,296.00 

5e.»40.00 

40»,66e.OO 

0.00 

63,182.00 

32.329.00 

40.3M.eO 

42.870.00 

0.00 

0.00 


SSApsrtI 


0.00 

0.00 

UT73.00 

5.70».0e 
0.00 

0^101.60 
0.00 
0.00 
0.00 

5.940.00 

o.oe 

0,585.00 

0.00 

4,807.00 

0.00 

0.00 

0.00 

7.489.00 

0.00 

0.00 

6.6274)0 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

5,760.00 

0.00 

0.00 

7.726.00 

0,374.00 

04)0 

aeo 

0.00 

o.oe 

0.00 
0.00 

eoo 

ftOO 
0.60 

o,96eoo 

tt4e2M 


SSApert2 


04)0 

0.00 

6,352.00 

2,075.00 

0.60 

3,220.00 

aoo 
aoo 

0.00 

3,000.00 

0.00 

4,477.00 

0.00 

2;506.00 

1,010.00 

0.00 

0.00 

3.902.00 

2.321.00 

0.00 

3,457.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

3.010.00 

0.00 

4.103.00 

4,031.00 

4,097.00 

2,920.00 

0.00 

0.00 

eoo 

2,05&00 

eoo 

0.00 

0.00 

0.00 

54)00.00 

01513.00 


0.00 

aoo 

0.00 

aoo 


9jeo 
aoo 
aoo 
aoo 
a6o 

0.00 
0410 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 

aoo 
aoo 

0.00 


fmdaul  RflgMw  /  VoL  56,  No.  3S  /  Tturaday.  Febniary  a.  im  /  ftotkw 


Tin 


CNo.andiuriidMlon 


•-0122-00 

e-0120-00 

•-012»-00 
•-<>1S(M» 
•-0132-00 
8-0130-00 
0-0130-00 
0-0142-00 
0-0144-00 
0-0140-00 
fr-01 40-00 
0-01SO-00 
0-01S2-00 
0-01S4-00 
0-01SO-00 
0-01SO-00 
0-0100-00 
ft-01 82-00 
8-0104-00 
0-0108-40 
ft-01 70-00 
8-01 72-00 
8-0174-00 


8-0186-00 


COunlir- 
CouNy. 
MirtonOoun^— 
OoHilir- 


OaaUr 

MavnOouMy 

^■nyOounly. 
noNTO  Oounty .. 
PtaCounly. 

atOHr  County, 
Sntl^f  County.. 


Oounty. 

Talidtgt  OouMy- 
TaOipooM  Oounly, 
TuniloaM  Oounly.. 

WfWmm  uOWWf » 

WtaiNngiofi  Ooun^H 
WMtoOH  County- 
\MntlOfi  Oounty» 


8-0185-01    SouiiMMi  Ak  (BaOwl/KuihokiMlm/BrtrBay).. 
8-0i8ft^»   AnchoraoaBoreugh. 


8-0106-00    FrttMnks  NorOi  Slw  Boro« 
8-018O-00    MMtori 


8-0202-00    KanKPMnnIi  Borough  .- 

8-0200-00   KodM  Wmt  BoreugtL 

8-0210-00   MalmaiaMMNna  Conwt . 


8-0213-00    NonwAKolHbM 

8-0224-00   ViidK-oantoMConaMAi*- 


8-0242-00 
8^)244-00 
8-0240-00 
8-O248-00 
8-02SO-00 
8-02S2-00 
8-0254-00 
8-0250-00 
8-0268-00 
8-0270-00 
8-0272-00 
8-0276-00 
8-0278-00 
8-0280-00 
8-0282-00 


S-0306-00 
8-0306-00 

8-0310-00 
8-0312-00 
8-0314-00 
8-0316-00 
6-0318-00 
S-0320-00 
8-0322-00 
8-0324-00 
8-0326-00 
8-8328-00 
8-0330-00 
8-0332-00 
8-0334-00 
8-0336-00 
8-0338-00 
8-034(M)0 
8-0342-00 
8-0344-00 
8-0346-00 
8-0348-00 


Apadw  Oounly 

CocWii  CoMHy— . 
Oooonlno  County. 
GUta  County.. 


Qratam  County_ 
QfMniM  Oounty- 

L«Pk  Oounty 

Mwtoopa  Couity_ 
MoiMM  County ._ 

Nmi|o  County 

Pln«  County. 
PkwlCowily. 


SoniiCna  County.. 
YiMpai  County — 
Yuma  County 


AaNay  County .~ 
Baxlv  County -_ 
Bamon  County — 
Boons  County ._ 
Bradtay  County - 
Ca8«Mn  County. 
Canol  Cowiiy». 
Chloot  County— 

dull  County 

Clay  County. 


CMiunw  County ._ 
CtaMland  County  „ 
Columbia  Oounly  _ 

Conway  County 

OraiflMad  Oounty. 
Cnwtanl  County.... 
CriBandan  County. 
Oroaa  County, 


County 

DaahaOouray 

Draw  Oounly 

Fauknar  C(M%- 


147,467.00 

aoo 

31,366.00 

63.161.00 

348J02.00 

21^000 

136,867.00 

60,267.00 

0.00 

0.00 

0.00 

0.00 

26343.00 

29,10000 

41,223.00 

0.00 

73.S31.00 

24,054.00 

82,874.00 

61.771.00 

0.00 

0.00 

23.840.00 


2.64SJ3S.00 


0.00 
0.00 
0.00 

70.560.00 
0.00 

46.526.00 
0.00 

44.730.00 
0.00 
0.00 


161.836.00 


51.503.00 
56,564.00 

72.205.00 

29.465.00 

0.00 

0.00 

0.00 

.063.800.00 

41.031.00 

69.725.00 

334,704.00 

66.271.00 

33,120.00 

47.424.00 

217.940.00 


2.105.582.00 


0.00 

aoo 

43,255.00 
0.00 
OOO 
OOO 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 

aoo 

00.00 

43.447.00 

37,33^00 

45,350.00 

0.00 

0.00 

0.00 

0.00 

52.192.00 


88A  parti 


0.00 

12.860.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

10.027.00 
9.237.00 

11.383.00 
0.00 
0.00 
0.00 

aoo 

8.619.00 
0.00 
0.00 

aoo 
aoo 

6.799.00 

10.336.00 

OOO 


171.69^00 


16.000.00 

4.000.00 

113.975.00 

0.00 

0.00 

0.00 

1,000.00 

0.00 

1.000.00 

3,000.00 


138.975.00 


0.00 
0.00 

aoo 

OOO 
8.01^00 
3.205.00 
4,807.00 

OOO 

aoo 

0.00 
0.00 

aoo 

OOO 

aoo 

OOO 


16.024.00 


10.000.00 

3.000.00 

0.00 

3,000.00 

10,000.00 
4,590.00 
5.000.00 

16.000.00 

aoo 

8.000.00 
8.000.00 
2.000.00 
8.000.00 
13.000.00 
0.00 

aoo 
aoo 

0.00 

5.000.00 

19.000.00 

12.000.00 

OOO 


SSA  parts 


aoo 

6.709.00 
0.00 
OM 
OM 
0.00 

aoo 
aoo 

5,235.00 

4,819.00 

5,946.00 

3,931.00 

0.00 

OOO 

OM 

4,500.00 

0.00 

0.00 

0.00 

0.00 

3,546.00 

5,396.00 

0.00 


107,443.00 


0.00 

1,000.00 

10,786.00 

0.00 

3,000.00 

0.00 

0.00 

0.00 

1,000.00 

0.00 


15,786.00 


5,000M 
7,000.00 
5,364.00 
7,000.00 
6,000.00 
1,750.00 
1,750.00 

0.00 
3.000.00 
9.000.00 

0.00 
9.000.00 
4.000.00 
9.000.00 
9.000.00 


76.864.00 


OOO 
3.000.00 

aoo 
aoo 

0.00 

aoo 

OOO 
2.000.00 
15,000.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

iaooo.oo 

0.00 
0.00 
0,00 
0.00 


0.00 
0.00 
OM 
OM 
OM 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 


aoo 

0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 

aoo 
aoo 


0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
OOO 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 


OOO 


0.00 
OOO 

aoo 
aoo 

0.00 
OOO 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 


IONaandMMk:liM 


8-0360-00 
8-0362-00 
8-0364-00 
8-Oai6-00 
8-0368-00 
8-0360-00 
8-0362-00 
6-0364-00 
8-0366-00 
6-O368-00 
8-0370-00 
8-0372-00 
6-0376-00 
8-0378-00 
8-038O-O0 
8-0382-00 
8-0366-00 
8-0366-00 
8-0390-00 
8-0392-00 
8-Q384-O0 
6-0396-00 
8-0396-00 
8-0400-00 
8-0402-00 
8-0(04-00 
8-O406-00 
8-O40B-00 
6-0410-00 
6-O412-O0 
8-04M-00 
8-0416-00 
8-0418-00 
8-0420-00 
8-0422-00 
8-0424-00 
6-0480-00 
6-0432-00 
8-C494-00 
8-6436-00 
8-0438-00 
8-0440-00 
6-0444-00 
6-O448-00 
8-M4e-00 
8-O490-00 
6-0452-00 
8-M54-00 
6-0456-00 
6-0466-00 
6-6462-00 


8-O464-00 
8-6634-00 
8-0646-00 
6-0652-00 
8-0654-00 
8-0656-00 
8-0668-00 
8-0800-00 
8-0666-00 
8-0670-00 
8-0676-00 
8-067B-00 
6-0680-00 
8-0682-00 
8-0684-00 
6-0086-00 
6-0680-00 
6-6682-00 
6-0886-00 
8-»66-0e 
6-0766-00 
8-0766-00 
84778-00 
8-«rM-00 
8-«r7«-00 
6-0780-00 
8-07Mr40 


FranMnCoua^ 

FuNon  Gaua^^I 

Qartand  County 

Grant  Caun^ 

Qraana  Ceun^ 

llanipalaad  Cauniy 

Hot  Sprint  COHRV 

Howard  Com^ 

Iridapwularwa  County.., 

bard  Ooun» 

Jackaon  Couoly 

Jaffama  CouMy 

Johnaon  County ,,* 

Lalayatia  CouMy 

Lawranoa  County 

tM  CouBly _.„ 

Utda  RK«ar  County 

Logan  County 

Lortoka  County 

Madtoon  County 

Marlon  Oounty 

Millar  County 

MMaiippI  county 

Monioa  County  _ 

Monlgomary  Oounty 

N««da  Ooun^..- 

Nawtoa  County 

OuacMa  Courtly 

Pany  County 

PtiUpa  Oounty 

P*a  Ceun^ 

PHrtwwlt  f?onn1y. 

Pok  County 

Popa  County 

Prairta  Charity 

PuiaaMCowily 

Random  Oaunty 

SL  Fraada  Courity ,., 

SaHns  County 

Scott  Oounly 

Ssarcy  Caanly 

S«l>aallMt  COanly 

Savior  Ceunly 

Sharp  Coan^ 

Stona  Caanly „. 

Union  Caanly 

Van  Buran  Caui% 

WaahinolDn  County 

Whila  Poanly  ,.,  „ 

Woodrutt  CauHly. 

Slala  aiMMa  Committa*.. 


Fresno  Ooanty..,. 
Alameda  CaMi%. 
Oakland  CHy.. 


Amador  County 

Butte  CtNMly 

Calaveiaa  Caanly. 
Cokiaa  County.. 


Contra  Coala  County.. 

Del  Moita  County 

El  Dorado  County 

Glenn  Couoly 

Humboktt  County 

Imperial  Courty 

Inyo  Couoly. 


KamCoun^. 


Kings  QMOty.... 

Lake  Courty 

Ctaaiy. 


Loa  Angalaa  Ceunly. 

Marlpoaa  County 

Mandodno  County ... 
Merced  ODanly._,..„ 
Mono  Gbanly,,,,. 
Montora)f  CawNif . 
NapaCouitfy_— 


Regular 


OM 
0.00 

53,582.00 
0.00 

25,506.00 
0.00 

28,268.00 
0.00 

27,069.00 
0.00 

25,722.00 

67,116.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

28,801.00 
0.00 
0.00 

28,865.00 

66.239.00 
0.00 
0.00 
0.00 
0.00 

26,427.00 
0.00 

28,394.00 
0.00 

24.674.00 
0.00 

32.006.00 

0.00 

249.307.00 

aoo 

46.077.00 

aoo 
aoo 
aoo 

88.754.00 
0.00 

aoo 
aoo 

30.791.00 

OOO 

55.613i)0 

55,378i)0 

OOO 

OOO 


SSApaMl 


1,219.167.00 


672^03.00 
391.749.00 
251 .595.00 
OOO 
127,Q27D0 

aoo 

0.00 

387,965.00 

21.723.00 

0.00 

25,679.00 

89.502.00 

209,238.00 

0.00 

611.186.00 

78,940.00 

39.855.00 

0.00 

1.023,845.00 

88.027.00 

aoo 

64.101.00 

174,066.00 

0.00 

207,556.00 

0.00 

0.00 


tfiOQM 
10.000.00 

aoo 

2.000.00 
0.00 

8.000.00 
0.00 

2.000iXI 
0.00 

4,ooaoo 

0.00 

0.00 

13,000.00 

5,000.00 

9,500.00 

0.00 

5,000.00 

9,000.00 

0.00 

5,000.00 

4,000.00 

0.00 

OM 

5.000.00 

4M0M 

5.ooaoo 

3,000.00 
0.00 

^,18^oo 
aoo 

5,000.00 
0.00 

0.00 
16.000.06 

aoo 

5.000.00 
10,000.00 
5,000.00 
3.000.00 
3.000.80 

aoo 

3.000.00 
7,000.00 

8.ooaoo 

aoo 

s,ooaoo 

OOO 

OOO 

7,50000 

1,556.00 


311,328.00 


aoo 

23.84&00 
OOO 

15,00000 
OjQO 

12,55000 

10,040.00 
0.00 
0.00 

17.57000 
0.00 
0.00 
0.00 
7.530.00 
0.00 
0.00 

aoo 

6,03^00 

148,357.00 

0.00 

12.50000 

0.00 

0.00 

5,020.00 

0.00 

12,550.00 

17,500.00 


8BAp«t2 


OlOO 
QJ» 
9lM 
OOO 
OOO 
OM 
OOO 
OM 
Qt60 
OM 
OM 
OM 
2.50000 

i8.ooojg» 
aoo 

OM 

aoo 

6lOO 

aoo 
ojbo 
aoo 

OOO 
OiOO 

aoo 
aoo 
Qjoa 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
OLOO 

aoo 

3,000.00 
0.00 
7,332:00 
5,000.00 
•06 
OM 
9.00 
0.00 
0.60 
•lOO 
•JO 


riaalof  aflona 


OJO 

aoo 

SSQlOO 


66^162.00 


33,216.80 

2S,107A> 

OlOO 

OOO 

5,S29i» 

1,2S0j8O 

0.00 

11,246.00 

1,250.00 

1,693.00 

1,25000 

3.S09il8 

4.29aoe 

OOO 

14jMa00 

2JiUM 

2,036.90 

1,250.00 

178.905.00 

0.00 

aoo 

2.165.00 

7.280.00 

0.00 

s,eo9.oo 

1,110.00 
1,250.00 


OOO 

aoo 

OlOO 
OOO 
OM 

aoo 

OM 
OOO 
OuOO 
OlOO 
OOO 
Oi» 
OOO 
OOO 
OOO 
OOO 
OOO 
OOO 

aoo 

OOO 
080 
000 
000 
OOO 
OjOO 
OOO 
OOO 
OOO 
OOO 
0.00 
0.00 
0.00 
0.00 
OjOO 
0J» 
Oi» 
0.00 
OM 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
OilO 


OOO 


0.00 
0.00 
0.00 
OilO 
OM 
OM 
0.00 
0.00 
0.00 
0.00 
OOO 
OOO 
OjOO 
OOO 
0.00 
OOO 
OOO 
0.00 
0.00 
0.00 
0.00 
OOO 

aoo 
aoo 

0.00 
0.00 
0.00 
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C  Ho.  And  JuriBdteton 


s-orae-oo 

8-0016-00 
»-0018-00 
•-0820-00 
0-0624-00 
6-0626-00 
ft463(M)0 
6-0640-00 
0^)068-00 
0.0060-00 
6-0664-00 
0-0666-00 
0-OO7O^» 
0-0060-00 
0-0662-00 
6-0696-00 


0-0902-00 
0-0906-00 

8-0812-00 
8-0016-00 
8-0018-00 
8-0820-00 
0-0022-00 
0-0826-00 
0-0020-00 
0-0030-00 
fr-0040-00 
0-0042-00 


0-0060-00 
0-0060-00 
0-0086-00 

8  0890.00 
8-0906-00 

8-1008-00 
8-1010-00 
8-1012-00 
8-1016-00 
6-1010-00 
8-1022-00 
6-1026-00 
6-1026-00 
8-1030-00 
8-1042-00 
8-1056-00 
8-1068-00 
8-1068-00 
8-1078-00 
8-1079-00 
8-1092-00 

8-iioa-oo 

6-1106-00 
6-1112-00 
0-1113-00 
0-1116-00 
8-1118-00 


6-1422-01 
8-1422-02 
8-1422-03 
8-1422-04 
8-1436-00 
8-14S8-00 
8-1478-00 


OrangaOounlif 

County — 

lOounty.-.. 
iCowty.. 

I  County 

San  Bthto  County 

San  Donnnliiu  County 

San  Olago  County > — 

San  nwdMO  Oty/Counly . 

San  Joaquin  County 

San  Luli  OMipo  County — 

San  Malao  County _. 

Sanii  Bartiara  County 

Santa  Oam  County „ 

Santa  Cna  County. 

Shaali  County 

Siaklyou  County 

Solano  County 

Sonoma  County 

StanMauB  County... 

Tahama  County — 

T(Mly  County 

Tiiara  County 

Tuokanna  County . 
Vantura  County  _ 

Yolo  County 

Yuba  County.. 


ft^^f(Hr^^lft 


AdamaOowty 

Arapalwa  County.. 


BouUar  County- 
Coniral  RooMaa. 
Cualar  County  _ 
Data  County. 


Oarnar  Oty/Oouity.. 
npu^aa  County 


B  Paw  County... 
Fiamont  County  .. 
QarfMd  County.. 


Huartano  lai  Anlmaa- 
JaMavaon  Coiffty  — ». 

U  Plata  County 

Larfmar  County. 

Maaa  County 

Montraaa  County 


PuaWo  Counly.„. 
San  Juan  Fbraal - 
San  Lula  Vaaay- 
Tatar  County.. 


UncompaliQra  Foraat» 
WaU  County 


FaMaU/Mdpaport . 
FaMaU/Oanbury.„.. 
FtfrMd/Nonirik  ..._ 
FaMaU/Slamlord..- 


Hartford  Canaua  County 

Naw  Hawan  Canaua  County. 
Stala  Sal-Aaloa  Commrtiaa... 


8-1480-00   Kar«  County 

8-1462-00   Naw  Carta  Cointy.. 
0-1486-00   SuaaaKOeunly 


Ragular 


664304.00 

0.00 

0.00 

815.762.00 

566,044.00 

46,911.00 

508,427.00 

1.001,118.00 

366.728.00 

407.503.00 

80,803.00 

0.00 

164.701.00 

702.143.00 

101.066.00 

120,420.00 

43,616.00 

173.232.00 

0.00 

307,083.00 

77,700.00 

36,562.00 

0.00 

304.791.00 

30.706.00 

403,402.00 

97,756.00 

46,077.00 

0.00 


14.793,277.00 


222,430.00 

0.00 

0.00 

136,444.00 

0.00 

0.00 

0.00 

375.179.00 

0.00 

0.00 

292.263.00 

0.00 

21.403.00 
0.00 
0.00 

21.745.00 
112.350.00 

66,066.00 

23,413.00 
0.00 

•4.966.00 
0.00 
0.00 
0.00 
0.00 

96,104.00 
0.00 


1,463,363.00 


139,732.00 

42,527.00 

51,640.00 

00,866.00 

301.007.00 

291,770.00 

0.00 


1,036,567.00 


44,106J» 

156,276.00 

44,366.00 


244.860.00 


SSApwtl 


17,800.00 

22,500.00 

12,550.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

10,570.00 

0.00 

0.00 

0.00 

0.00 

55,200.00 

0.00 

0.00 

0.00 

10,040.00 

0.00 

0.00 

0.00 

0.00 

0.00 

2,146.00 


429,390.00 


OOO 
52,400.00 
49,947.00 

0.00 

13,042.00 

1,000.00 

17,996.00 

0.00 
13,500.W 
24,120.00 

0.00 
17,435.00 

0.00 
24.000.00 
62.650.00 

0.00 

0.00 

0.00 

0.00 
28,361.00 

0.00 

19,671.00 

50,000.00 

6,000.00 

5,467.00 

0.00 
6,199.00 


401.758.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
160,015.00 


140.015.00 


1,713.53 
1,713.94 
1,713.53 


5.141.00 


S8Apart2 


17,359.00 

1,933.00 

0.00 

15,590^)0 

30,607.00 

1,260.00 

34,540.00 

38,493.00 

13,34^00 

15,743.00 

2,063.00 

3,^4^00 

4,68^00 

18,071.00 

2J02.00 

4.771.00 

1,250.00 

5.196.00 

4.063.00 

9,830.00 

1,581.00 

1,532.00 

0.00 

12361.00 

1,250.00 

6,792.00 

2,952.00 

2,967.00 

2,794.00 


562,879.00 


5.10030 

3,200.00 
0.00 
0.00 

330000 

030 

0.00 

19,700.00 

0.00 

2,500.00 
12,780.00 

2.500.00 

5,000.00 
0.00 

2,000.00 

^5oo.oo 

5,000.00 

3,000.00 

0.00 

1,666.00 

6,000.00 

1,500.00 

5,000.00 

0.00 

0.00 

0.00 

1,000.00 


81.428.00 


0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
42,276.00 


42,276.00 


3.333.33 

3.33334 

3,333.33 


10.00030 


0.00 
030 
030 
0.00 
030 
030 
030 
030 
0.00 
0.00 
0.00 
0.00 
030 
0.00 
0.00 
0.00 
030 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
0.00 

030 
0.00 
0.00 
030 
030 


0.00 


030 
0.00 
030 
030 
030 
030 
030 
030 
030 
030 
0.00 
030 
030 
030 
0.00 
0.00 
0.00 
0.00 

aoo 
0.00 
0.00 
aoo 
aoo 
.0.00 
0.00 
0.00 

030 


.0.00 


aoo 
0.00 

030 

0.00 
aoo 
0.00 
0.00 


0.00 


030 
030 
030 


030 


10  Na  and  Miwicaon 


6-1482-00    Diatrict  o(  Columbia.. 


DMitel  of  Columbia 


6- 

6-' 
6- 
6-' 
0- 
»- 
0- 
0-' 
0- 
0- 
0- 
0- 

0-' 
0- 
0- 

6- 

8-' 
8- 
6- 

6-' 
6-' 
8- 


0- 

0-' 
0-' 
0- 
0- 
0- 

a- 

6-' 
6-' 
6- 


6- 

0- 
0- 
0- 
0-' 
0-' 
0- 
0- 
0- 
0- 
0- 
0- 
8- 
6- 
6-' 
8- 
0- 
0- 
0- 
0- 
8-' 
8- 
8- 
8-' 
0- 
0- 
0- 
0-' 
0-' 
0- 

0- 
0- 

0-' 
0- 
0- 


512-00    Fort  Myan  aty 

530-00   Ocalaaty 

566-00   Alachua  County 

560-00    Bakar  County 

562-00    Bay  County 

564-00    Bradford  County 

566-00    Bravard  County 

570-00   BroKvard  County 

582-00   Cattwun  County.. 

584-00    CtMriolta  County 

586-00    CKrua  County _.. 

586-00   Clay  County 

590-00   CoMar  County 

502-00   Columbia  County 

594-00    Dada  County 

508-00    Miami  CNy 

604-00    Da  Solo  County 

606-00    DIxIa  County 

608-00    Duval  County 

12-00    Escambia  County...... 

14-00    Ponsaoola  City 

610^)0    Flaglar  County 

618-00    Frwikln  Courity 

620-00   Gadadan  County 

622-00   Glchrtat  County. 

624-00   Gladaa  County 

626-00    GuN  County 

626-00    Hamilton  County 

630-00    Hwdaa  County , 

632-00    Handry  County 

634-00    Homando  County. 

636-00    Highlandt  County 

630-00    HiNaborough  County.. 

642-00    Hdmaa  County 

644-00    IndtanRivar  County... 

640.00   Jaduon  County 

646-00   JaffoTMn  County 

650-00    Latayatla  County 

652-00    Laka  County 

654-00    Laa  County 

650-00    LaonCourity 

650-00   TrtahaiaaaOty. 

660-00    Lavy  County  .„.. „ 

662-00    Ubarty  County 

064-00   Madtaon  County 

666-00   Manataa  County 

666-00    Mwion  County 

670-00   M«lln  County 

672-00    Monroa  County 

174-00   Naaaau  County 

t78-00   Okalooaa  County 

678-00   Okaaehobaa County. 

680-00   Oranga  County 

664-00   Oaoaola  County 

666-00    Palm  Baach  County... 

602-00   Paaoo  County 

694-00    Pbiaaaa  County 

702-00    Po«(  County 

706-00    Putnam  County 

706-00    St  Johna  County 

710-00   St  Luda  County 

712-00   Santa  Roaa  County.... 

714-00   Saraaota  County 

718-00   Sammola  County 

720-00   Sumlar  County 

722-00    Sumnnaa  County 

724-00    Taylor  County 

726-00    Unton  County 

720-00    VohNia  County 

730-00    Daylona  Baach  Oty... 

732-00   Wakula  County 

734-00   Walton  County 

736-00    WaaNnjjton  County.... 


Ragular 


376,868.00 


376,86a00 


030 

0.00 

66.185.00 

0.00 

116,871.00 

0.00 

200,771.00 

644,969.00 

0.00 

0.00 

45,307.00 

0.00 

67,458.00 

343I8.OO 

883,649.00 

325,916.00 

0.00 

0.00 

426.366.00 

160.553.00 

aoo 

0.00 
0.00 
26,214.00 
0.00 
0.00 

aoo 
aoo 
0.00 

27,047.00 

48,514.00 

32.607.00 

474.367.00 

aoo 

56,639.00 

24,973.00 

0.00 

0.00 

70,345.00 

119,030.00 

86,262 

aoo 
0.00 
aoo 
0.00 

60,971,00 

99.487.00 

50.995.00 

28,181.00 

29.870.00 

81,206.00 

22.044.00 

395,106,00 

52,192.00 

507.166.00 

0.00 

397.971.00 

324,783.00 

40.060.00 

47.702.00 

121,339.00 

44366.00 

95310.00 

0.00 

0.00 

0.00 

0.00 

aoo 

169375.00 
0.00 

aoo 

0.00 
0.00 


6,531,216.00 


SSA  parti 


0.00 


aoo 


0.00 
0.00 
0.00 

10,000.00 
0.00 

10,000.00 
0.00 
0.00 

10.000.00 

10.000.00 
0.00 

laooo.oo 

0.00 
0.00 
0.00 

aoo 

15.000.00 

15,000.00 

0.00 

0.00 

0.00 

10,000.00 

10,000.00 

2,004.00 

10,000.00 

10.000.00 

10,000.00 

10,000.00 

10.000.00 

0.00 

0.00 

0.00 

0.00 

10.000.00 

aoo 
aoo 

10.000.00 

iaooo.oo 

0.00 
0.00 

aoo 

0.00 
10,000.00 
10,000.00 
10,000.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
15,000.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

iaooo.oo 

10,000.00 

iaooo.oo 

10,000.00 
10,000.00 

aoo 
aoo 

10,000.00 
10,000.00 
10,000.00 


307,604.00 


SSApart2 


13350.00 


13350.00 


0.00 
0.00 
16301.00 
0.00 
0.00 

6300.00 
0.00 
0.00 

5300.00 
0.00 
030 

aoo 

0.00 

10,000.00 

0.00 

35,000.00 

5,000.00 

630030 

030 

io,ooaoo 

030 

aoo 

5.000.00 

10,000.00 

5300.00 

5,000.00 

5,ooaoo 

5,000.00 

5,000.00 

5,000.00 

0.00 

aoo 

0.00 

5,ooaoo 

0.00 

10,000.00 
5,000.00 
5.000.00 

aoo 

10,000.00 

io,ooaoo 

0.00 

6,000.00 

5,000.00 

5,000.00 

0.00 

10.000.00 

0.00 

0.00 

0.00 

0.00 

0.00 

.  aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
10,000.00 
0.00 
0.00 

aoo 

030 

0.00 

5.000.00 

5,000.00 

5,000.00 

0.00 

10.000.00 

.00 

5,000.00 

5,000.00 

5,000.00 


RaaHocationa 


030 


256.901.00 


0.00 


0.00 
0.00 
030 
0.00 
0.00 
0.00 
0.00 
0.00 
030 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 

aoo 

0.00 
0.00 

aoo 


oou 
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O  Ncx  flnd  Itflidlrton 


S-tTKO-OO 
S-1742-00 
•-17r»40 
•-1774-00 
S-177e-00 
•-177S-00 
•-17B0-00 
»-17B2-00 
•-1784'^ 
•-17M-00 
B>17ae-00 
•-1790-00 
ft-17W-00 
•-17W-00 
V1SOO-00 

•-laos^n 

•-1SD4-O0 
•-1806-00 

•-laoft-oo 

8-1S10-00 
•-1812-00 
•-1814-00 
8-1816-00 
8-1818-00 

s-taeo-oo 

8-1882-00 
8-1886-00 
^1808-00 
8-1880-00 
8-1882-00 
8-1884-00 
8-1886-00 
8-1886-00 
•-M4O-00 
•-1842-00 
8-1844-00 
•-1M6-00 
•-IMS-OO 
•-18BO-00 
8-1882-00 
•-1864-00 
8-1866-00 
8-1866-00 
8-1880-00 
•-1886-00 
•-186fr-00 
•-18IO-00 
•-1874-00 
8-1876-00 
•-187»-00 
•-1880-00 
8-1882-00 
8-1884-00 
8-1886-00 
8-1886-00 
8-1880-00 
8-1882-00 
8-18S4-00 
•-1886-00 
8-1902-00 
8-1904-00 
•-1906-00 
8-1906-00 
8-1910-00 
8-1912-00 
8-1914-00 
8-1916-00 
•-19t»-00 
8-1920-00 
•-1922-00 
•-1924-00 

•-i9es-oo 

•-1926-00 
•-1930-00 
•-1932-00 
•-1934-00 
•-1998-00 
•-1«8^-00 


JaamCouHtm  ... 


ODun%— 


C— wty. 


Brooks  uMffMy  • 
EhyanOoMty — 
BuBooh  Ooynly. 
BiatmCamt/  — 

BuliaOow% 

CitmnOauniy.. 
CvndmCOunly. 
CandMr  Oaunly~ 
CvfoB  CdM^- 


CMooMCOunly- 
OiflrflBn  Oounly- 


CMhtm  COunlir- 


County. 

CouMir 

Ctiankw  C&only— «__ 

CtetoCoHMy 

OKfOamaf _ 

Ctayloii  OoMHly ^...« 

CanchCo«n(|r 

OotbCBW^ 

CoW— CDMHhf 

ColqiMOnnly 

CokmMa  County 

CookCoimly. 
Cowoli  CoMnty — 

Cilip  CoOT^ 


Ooun^a- 


DodgoCMMy. 

Dooly  CaH% 

Doughorty  Caunty„ 

Dougha  County 

Ej>1yOoM%_ 


EcMoOoMnty 

EWngt— 0oio9y„ 

BbmCtrn^ 

EfnanuotCoMRly— 

EwinoCowNy 

Fannin  GoMMy 

Fayatia  County 

Floyd  CoM% 

Foraytfi  County.^... 

FranMn  Cowity 

Gamor  County.. 


County. 
Glynn  Cou%. 


Gordon  Oawty.. 
GfadyCoun^— 
Oounly„ 


QwtnnoaOoC&unty. 
HabaratMB  County.. 

Hal  Coun^ 

Hanoodc  County 

I  larihan  County 

HantoCouHy. 

Hart  County 

Haard  County 

Htnry  Coun^^*^ 

in0n  Cowvty».»w 
JacfcaonCbunty„ 
OBunly.... 


Ragular 


766.496100 
80.609.00 
0.00 
0.00 
0.00 
OiOO 

aoo 
ooo 

84.W100 

OM 
0.00 
OOO 

aoo 

QJOQ 
0.00 
0.00 

26.620.00 
0.00 
ODD 
0.00 
0.00 

38,444.00 
0.00 
0.00 
122,900.00 
0.00 
0.00 
0.00 

35.728.00 
0.00 
0.00 
0.00 
242.743.00 
0.00 

22,106.00 
0.00 
0.00 

28,082.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

81,313.00 
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0.00 
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0.00 
0.00 
0.00 
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0.00 
0.00 
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0.00 
0.00 
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ftOO 
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OlOO 

0.00 
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1,000.00 
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OOO 

aoo 
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OOO 
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OOO 
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OM 
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OJOO 

OjOO 
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OOO 
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OOO 
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OOO 
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a5ia86 
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1,000.00 
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OJOO 

0.00 
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5,947.36 
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OOO 
OJOO 
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OOO 
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OOO 
OOO 
9J» 
OOO 
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OySO 
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OflO 
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OOO 
OOO 
OOO 
000 
OOO 
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OOO 
OOO 
OOO 

eoo 

OOO 
OOO 
OOO 
ftOO 
OOO 
OOO 


OOO 
OOO 
OOO 
OOO 


000 


OOO 
OOO 


OOO 
OOO 
OOO 
000 


OOO 


8-1 940-00 
8-1942-00 
8-1944-00 
•-1 946-00 
6-1 952-00 
•-1954-00 
•-1 950-00 
•-1955-00 
•-1960-00 
•-1962-00 
8-1964-00 
8-1866-00 
•-1966-00 
8-1070-00 
8-1972-00 
•-1974-00 
•-1976-00 
8-1978-00 
8-1980-00 
8-1962-00 
8-1964-00 
8-1966-00 
8-1988-00 
8-1990-00 
8-1092-00 
8-1994-00 
6-1996-00 
fr-2000-00 
8-2002-00 
8-2004-00 
8-2006-00 
6-2006-00 
8-2010-00 
6-2012-00 
8-2014-00 
8-2016-00 
8-2018-00 
8-2020-00 
8-2022-00 
8-2024-00 
8-2026-00 
8-2026-00 
8-2030-00 
8-2032-00 
8-2034-00 
•-2036-00 
•-2038-00 
8-2040-00 
8-2042-00 
8-2044-00 
8-2046-00 
8-2048-00 
8-2050-00 
8-2052-00 
8-2054-00 
8-2056-00 
8-2056-00 
8-2060-00 
8-2062-00 
8-2064-00 
•-2066-00 
8-2066-00 
8-2070-00 
•-2072-00 
•-2074-00 
•-2076-00 
8-2070-00 
8-2080-00 
8-2082-00 
8-2064-00 
8-2066-00 
8-2086-00 
8-2090-00 
8-2092-00 
8-2094-00 
8-2006-00 
8-2096-00 
8-2100-00 
8-21 02-00 
8-2104-00 


JaffDavia  County.. 
JaffafMn  County... 

JanMna  County . 

Johnaon  County..... 

Lamar  County 

Lanlar  County 

Laurana  County 

Laa  County 

UlMrty  Coimty. — 

Unooln  County 

Long  County _ 

Lowndaa  County... 
LumpUn  County.... 
Mc  Duffia  Coumy.. 
Mclnloah  County. 

Maoon  County 

Madtoon  County 
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MariwaOiar  County .... 

MMaf  County ............. 

MHchaM  County .......... 

Monroa  County 

Montgomary  County.. 
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Murray  County.. 
Muaoogaa  County  (CohimtMja).. 

Nawton  County 
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Ogialhorpa  County  ................... 

Paukfng  County......„...„.«....,„... 

Paach  County 
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Plaroa  County ............................. 
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PoO  County.. 

PulaaU  County 

Putman  County . 
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Randolph  County... 
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Troup  County 
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Stala  Sat-Aalda  Commlttaa.. 


Ragular 


0.00 
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0.00 
0.00 
0.00 
0.00 
23,819.00 
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0.00 
0.00 
0.00 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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0.00 
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27,047.00 
0.00 
0.00 
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0.00 
0.00 
0.00 
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0.00 
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0.00 
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0.00 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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0.00 

0.00 
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0.00 

0.00 

0.00 
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0.00 
0.00 
0.00 
0.00 
0.00 
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0.00 
0.00 
0.00 
0.00 


2,250.579.00 


SSAp«t1 


5.568.44 
6.588.13 
5,809.46 
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5,575.52 
5,449.83 
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5,587.41 
0795.26 
5,384.08 
5,304.41 

0.00 
5,474.87 
0111.16 
5,712J4 
6,248.00 
5351.44 
5.446.03 
6,256.58 
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5,700.20 
5,434.91 
5,739.91 
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0.00 
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5.390.40 
5.496.36 

0.00 
6.344.34 
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5.786.95 
5,382.93 

0.00 
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5.603.85 
5.267.74 
5.563.89 
5.492.26 

0.00 
6.054.52 
5,265.72 
6.290.96 
5.58791 

0.00 
5,975.61 
5.618.26 
6,889.11 
5,385.09 
5.182.52 
6,231.55 
5.622.31 
5,860.04 
6,028.97 

0.00 
7,045.63 
0628.09 
5,349.18 
5,493.56 

0.00 
5,871.16 
5.485.10 
5,686.29 
6,000.14 

0.00 

0.00 

0.00 
5,51011 
0306.40 
0174.90 
5.205.02 
5,431.12 
5.486.50 
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5.613.46 
5.642.29 
5.517.36 
6,252.79 
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753.973.00 
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1,000.00 

1,000.00 

0.00 

OJOO 

0.00 

0.00 

14100.00 

0.00 

0.00 

0.00 

0.00 

1,000.00 

1,000.00 

1.000.00 

1.000.00 

0.00 

14)004)0 

0.00 

1.000.00 

14)00.00 

0.00 

1.000.00 

1,000.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1,000.00 

1,000.00 

1.000.00 

0.00 

0.00 

1,000.00 

0.00 

0.00 

0.00 

1,000.00 

0.00 

1,000.00 

0.00 

1,000.00 

0.00 

OOO 

1,000.00 

1,000.00 

1,000.00 

0.00 

0.00 

1,000.00 

1.000.00 

1,000.00 

1,000.00 

0.00 

4,81010 

1,000.00 
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0.00 

0.00 

1.000.00 

0.00 

1,000.00 

1,000.00 

OJOO 

0.00 

0.00 

4.300.00 

1.000.00 

1,000.00 

0.00 

0.00 

0.00 

0.00 

1,000.00 

1,000.00 

0.00 

1,000.00 

674.90 


134,991.00 


Paaloc  ittani 


0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
OOO 
OOO 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
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Wayne  County 


While  Caunty- 
WhHesUa  County.. 
WM  County. 


6-296»-00 
6^290240 


WWameoR  County... 
WInnetiaoo  Oounty. 
Woodford  County.... 


41345.00 
0.00 
OOO 
OOO 
OOO 

7061830 

OOO 

OOO 

10238430 

OOO 

22.70730 
OOO 
OOO 
030 
OOO 

97.52030 

36.04830 
181.46430 

45343.00 
OOO 
OOO 
OOO 
OOO 
OOO 

27.'  i30 
OOO 
OOO 
OOO 

10077230 

21.681.00 
OOO 
OOO 
OOO 
OOO 

24.38000 
OOO 

112330.00 

202.631.00 

30,46000 
OOO 
0.00 
OOO 
OOO 
OOO 
030 
0.00 

82354.00 
0.00 
OOO 
OOO 
0.00 
0.00 

244.731.00 
61 .68000 

177.572.00 
0.00 


6.051.502.00 


•30 
•30 


6-2620-00  Adams  County 

6-2622-00  ANen  County ~ 

6-2820-00  Barthotam—  County ■■„ 

8-2680-00  Benton  County 

6-2890-00  Blacfclord  Oawity 

6-2882-00  Boone  Oomty 

6-2634-00  Broim  Oounty 


0.00 
145,586.00 
0.00 
0.00 
0.00 
0.00 
OOO 


S8A  parti 


SSApart2 


11,16830 

1036430 

11,47030 

OOO 

030 

SJ3630 

1230030 

030 

1134533 

437730 

430130 

OOO 

13,43130 

030 

OOO 

7,772Xia 

011230 

OOO 

OOO 

22.78630 

83.70430 

030 

637O00 

OOO 

1138O00 

2135430 

2B33O00 

40217.00 

OOO 

0.00 

OOO 

0.00 

4301.00 

8381.00 

0658.00 

3,773.00 

7,90000 

0.00 

15.771.00 

5307.00 

13307.00 

0.00 

OOO 

12300.00 

3,773.00 

11.708.00 

1.736.00 

0.00 

7386.00 

0.00 

0.00 

OOO 

66.147.00 

432O00 

10.715.00 

2,71030 

1436&00 

33.362.00 

10330.00 

0.00 

0336.00 

10.715.00 

10,480.00 

732330 

16,840.00 

0.00 

0.00 

0.00 

7307.00 


754.574.00 


13,688.00 
0.00 

20.S3^00 
2.12230 
6326.00 
0213.08 
3,422.00 


030 

030 

2.08000 

230O00 

OOO 

030 

030 

030 

2,09030 

030 

030 

OOO 

3.42IH0 

230030 

030 

030 

030 

4,771.00 

OOO 

030 

ZOOOOO 

2,00000 

OOO 

OOO 

030 

030 

2,000.00 

030 

5,000.00 

OOO 

O78&00 

2.00000 


RaaMocaUons 


OOO 


030 
030 


OOO 

2,00030 
0.00 

5304.00 
OOO 
030 
OOO 
0.00 
OOO 
0.00 
OOO 

3.799.00 

13.00330 

0.00 

030 

2,000.00 
OOO 
0.00 
0.00 
0.00 
0.00 

3.047.00 
OOO 
0.00 
0.00 
0.00 
0.00 

5.681.00 
OOO 

5.799.00 
030 


271,604.00 


6,081.00 
0.00 
0.00 
0.00 
030 
030 
030 


060 
OOO 
OOO 
OOO 
0.00 
OOO 
OOO 
OOO 
OOO 
OOO 
OOO 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
OOO 
OOO 
170215.00 
0.00 
000 
0.00 
OOO 
030 
OOO 
0:00 
0.00 
OOO 
OOO 
OOO 
OOO 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
OOO 

aoo 

0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
23.875.00 
58.820.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 


250916.00 


0.00 
0.00 
OOO 
0.00 
0.00 
000 
0.00 
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710ft 


10  Na  *od  iurtMflolton 


S-M3S-00 

•-M40-00 

s-astt-oo 

8-M44.O0 
S-264«-00 
8-2e4«-00 

s-aaeo-oo 

8-2862-00 

8-2864-00 

8-286M» 

8-2882-00 

8-2888-00 

8-2888-00 

8-2870-00 

8-2872-00 

8-2874-00 

8-2878-00 

8^2878-00 

8-2880-00 

6-2888-00 

8-2800-00 

8-2882-00 

8-2884-00 

8-2888-00 

8-2e8»40 

8-2700-00 

8-2704-00 

»-2708-00 

8-2712-00 

8-2714-00 

8-2718-00 

8-2720-00 

8-2722-00 

8-2724-00 

8-2728-00 

6-2732-00 

6-2738-00 

6-2738-00 

8-2744-00 

6-2746-00 

8-2748-00 

8-27SO-00 

6-2752-00 

8-2754-00 

8-27S8-00 

6-2758-00 

6-2780-00 

ft-2784-00 

8-2788-00 

6-2788-00 

8-2770-00 

6-2772-00 

8-2774-00 

8-2778-00 

8-278(M» 

6-2782-00 

6-2764-00 

6-2788-00 

8-2788-00 

6-2790-00 

6-2784-00 

8-2798-00 

8-2798-00 

»-2800-00 

8-2804-00 

6-2808-00 

8-2812-00 

6-2814-00 

6-2818-00 

8-2816-00 

8-2820-00 

8-2822-00 

8-2824-00 


Cms  County 

Otrti  County 

Ctay  County 

OMon  County 

CraNfORt  County - 
DbwIim  County^ 
Pooitoro  County , 
Daoalur  County  .„ 
0*  Ka»  County... 
OoiMwira  County.. 

ENMft  County 

FayMo  County.^ 

Floyd  Cowity 

FouiMn  County- 
FfwMn  County.... 

FuMonCoun^ 

GiMon  County 

QranI  County 

Qroon*  County. 


HwilMn  County 

Haray  County 

Howard  County 

HunHnglon  County.. 

Jackaon  County 

Jaipar  County 

Jay  County 

Janninga  County  __ 
KnoaCounty- 


.     .   County. 

Lakatotfity 

QaryOly. 


U  Porta  County.... 
Laiwanoa  County.. 
Madtoon  County... 
Marion  Counly__ 
Marahtf  County... 

Mwni  County 

Monroa  County  _ 
Morgan  County  _ 
NMflon  County  ». 

Nobia  County 

ONc  County 

Oranga  County 

Owan  County 

Parka  County. 

Pony  Coun»y__ 

Pka  County 

Poaay  County 

PulaaH  County 

Putnam  County 

Randotph  County.. 

nptay  County 

Ruih  County. 


SlJoaaph  County. 

Soolt  County 

Shaliy  County 

SpatKar  County  ..„ 

StarkaCouMy 

Stauban  County 

8U»«n  County. 


Tlppacanoa  County  „ 

Upton  County 

Union  County 

Vandarturgh  County. 

VamMon  County 

Vigo  County. 


Warran  CowHy 

Wank*  County 

WaMngton  County.. 

Wayna  County 

Wala  County 

WtHto  County. 


WtMayCoun^. 


8-2846-01.  «aar  Cbunty_„_ 

8-2848-O0  Adama  County 

ft-2880-00  Altamakaa County.. 

8-2862-00  Appanooaa  County. 

8-2854-00  Audubon  County... 


Ragular 


0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
OM 
0.00 
83,716.00 

65,8^^oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

23,156.00 
0.00 

35,044.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
145.821.00 

99.145.00 
0.00 
0.00 

67.05^00 

409.968.00 

0.00 

0.00 

40.687.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
-0.00 
0.00 
0.00 
0.00 

21,900.00 
0.00 
0.00 
126,428.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

38.577.00 
0.00 
0.00 

88,027.00 
0.00 

51,836.00 
0.00 
0.00 
0.00 

46,697.00 
0.00 
0.00 
0.00 


SSA  parti 


1,490.451.00 


0.00 
0.00 
0.00 
0.00 

aoo 


14,509.00 
53,931.00 

6,638.00 
10,28a00 

3.560.00 

7.528.00 
15.804.00 

5,888.00 
17,931.00 

aoo 

0.00 

13.758.00 

29.977.00 

5,201.00 

7,255.00 

5.681.00 

12,45&00 

28,829.00 

aoo 

14,372.00 
0.00 

2i,2iaoo 

ia540.00 

12.458.00 

7,80&00 

7,886.00 

9.7ia00 

7.258.00 

9.445.00 

0.00 

0.00 

32.167.00 

16.973.00 

0.00 

0.00 

13,414.00 

12,730.00 

0.00 

16,205.00 

3,764.00 

15.467.00 

aoo 

7,188.00 
5386.00 
5,544.00 
8,81  ^00 
3,970.00 
8,296.00 
4369.00 
5,338.00 
0.00 
7,665.00 
8,778.00 

aoo 

9.171.00 
16.015.00 

730^oo 

8,981.00 
9,445.00 

7,iiaoo 

0.00 
5,201.00 

^53^oo 

0.00 
6,012.00 

0.00 
2,190.00 

aoo 

7.526.00 

aoo 

aoo 

iai29.oo 

9.719.00 


SSApart2 


885.561.00 


2.085.00 
^000.00 
4,540.00 
4,233.00 
2,000.00 


17,118.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
13,784.00 
0.00 

aoo 
aoo 

10,044.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 
aoo 

0.00 

0.00 

13,421.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

1,779.50 

aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
6,689.00 
0.00 
0.00 
0.00 
030 

aoo 

0.00 

aoo 

10,579.00 

aoo 

0.00 
0.00 

aoo 

0.00 
16.489.50 
0.00 
0.00 
6,347.00 
0.00 
0.00 


101,3^^oo 


aoo 
aoo 
aoo 
aoo 

0.00 


10  No.  and  luriadteUon 


aoo 

OjOO 


aoo 

Oi» 
OuOO 


OlOO 

0.00 
9,202.00 


OuOO 
OuOO 
OlOO 
OlOO 
OlOO 


OlOO 
37,710.00 

aoo 

OuOO 
OjOO 
ftOO 
OlOO 


OOO 

OlOO 

32,484.00 

aoo 

030 


OuOO 
030 
030 
030 
030 
OlOO 
030 
030 
030 
030 
030 
030 
030 


.  OlOO 
030 
030 
030 
030 
030 
030 
030 
030 
030 

aoo 

0.00 

aoo 
aoo 

0.00 

aoo 

030 
030 
0.00 
030 

aoo 

0.00 

aoo 

0.00 


79,378.00 


0.00 
0.00 
0.00 

aoo 

0.00 


0^2868-00    BanttM  County 

8-2S68-00    OacMMMk  County 

8-aSB2-O0   BoonaCaunly 

»>«84-00    Bramar  County 

8-2888-00    Buohvan  County 

8-2868-00    BuanaViata  County 

8-2*70-00    BuOar  County 

8-2S72-00   CaKwan  County 

8-2t74-00   Cwrel  County 

8-2876-00   Caaa  Coun^ 

8-2S76-00   Cadar  County 

8-2880-00   CarroGoido  County 

8-2882-00   Charokaa  County — 

CMokaaaw  County 

dark*  Couray 

6-2888-00    OayOounty 

6-2890-00   Ctaytan  County 

8-2882-00    canton  County 

8-2894-00   CraMTlent  County 

8-2898-00    Dalaa  County 

8-2898-O0    OawlaCbunty 

»4800-00    Dacalur  County 

8-2902-00    Dalawaia  County 

8-2004-00    Daa  Moinaa  County 

8-2806-00    DicMnaon  County 

6-2908-00    Oubuqua  County 

6-2912-00    Emmal  County _.... 

6-014-00    Fayatia  County...... 

8-2916-00    Ftoyd  County 

8-2916-00    FranMbt  County 

6-2820-00    Framont  County 

6-2922-00   Qraana  County 

8-2924-00   Qrundy  County 

8-2926-00    QuIhriB  County 

8-2928-00    HwnatoN  County 

6-2930-00    Hwtoock  County 

8-2932-00    Hardk)  County 

6-2834-00    HwTiaoa  County 

8-2936-O0    Haray  County 

8-2838-00    Howanl  County 

8-2940-00    HumboMI  County.... 

8-2942-00    Ida  County 

8-2944-00    kNva  County 

8-2846-00   Jackaon  County : 

6-2948-00   Jaapar  County 

8-2050-00    Jeffaraon County... 

6-2052-00   Johnaon  County 

8-2956-00    Jonaa  County 

8-2958-00    Kookuk  County 

8-296O-O0    Koaautti  County 

8-2962-00    Lee  County 

8-2964-00    Unn  County 

8-2968-00    Louiaa  County 

6-070-00    Lucas  County 

8-2972-00    Lyon  County 

8-2974-00    Madtaon  County 

8-297(M)0    Mahaaka  County... „ 

8-2978-00    Marion  County- 

8-2980-00    Marahtf  County 

6-2982-00    MNI«Co:.nty 

8-2964-00    MitctwH  County 

8-2986-00    Monona  County 

6-2968-00    Monrea  County 

8-2990-00    Montgoroary  County.... 

8-2992-00    Muscalina  County 

8-2994-00    Obrien  County 

8-2896-00    Oaoeola County..... 

8-2906-00   P^ia  County 

•-3000-00    Pato  AND  County 

8-3002-00    P1ynwu8>  County 

8-3004-00    Pocahontas  County — 

8-3006-00    Polk  County 

8-3010-00    Pottawanamle  County., 

8-3014-00    PowaaWak  County.. 

B-3016-00    RInggokf County... 

8-3018-00    Sac  County 

8-3020-00    Scott  County 

8-3024-00   Shatiy  County 

8-3026-00    SkMx  County 

8-3028-08    Story  county 

8-3030-00   Tvna  County 

6-3032-00    TaytorCouTty 


Regular 


SSApwtl 


29 


113, 


0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
030 
030 
030 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
464.00 

aoo 

0.00 
0.00 

o.m 

0.00 
,  0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.343.00 
0.00 
0.00 

aoo 

0.00 
0.00 


8SAp«t2 


438^00 
27,07230 
4,782.00 
4.733.00 
6.088.00 
3.932.00 
3321.00 
2,727.00 
5.902.00 
4.204.00 
3.678.00 
11304.00 
3388.00 
4.062.00 
2.805.00 
3.489.00 

tk999Mk 

13.420.00 

8,506.00 

7,914.00 

2,883.00 

2.203.00 

5,953.00 

10.599.00 

3.580.00 

23,457.00 

3,079.00 

6,01£00 

4.588.00 

2.095.00 

2.000.00 

3,088.00 

2,146.00 

3.387.00 

3,808.00 

3,254.00 

4,518.00 

4,064.00 

4.492.00 

3.113.00 

2,076.00 

2,000.00 

2.832.00 

7.229.00 

7,126.00 

4,439.00 

11,562.00 

4.988.00 

3,570.00 

5.192.00 

0.00 

31,175.00 

3.084.00 

2.403.00 

2,900.00 

3.207.00 

5,260.00 

5.833.00 

7.592.00 

2.636.00 

2.562.00 

2,924.00 

2.739.00 

3.006.00 

9,509.00 

3.088.00 

2,000.00 

4.022.00 

2.683.00 

5,731.00 

2,172.00 

63.889.00 

20.347.00 

3,748.00 

2,000.00 

3,648.00 

0.00 

3,673.00 

5,490.00 

8,635.00 

4,281.00 

2,130.00 


0.00 
34.79030 
030 
030 
030 
0.00 
030 
0.00 
OOO 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.O0 
030 
0.00 
030 
030 
0.00 
0.00 
0.00 
030 

aoo 

030 
0.00 
030 
0.00 
0.00 
030 
030 

aoo 

0.00 

aoo 
aoo 
aoo 
aoo 

030 

aoo 

0.00 
0.00 
3,538.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
o.w 
aoo 
aoo 

030 
030 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 


aoo 
aoo 
aoo 

030 

aoo 
aoo 
aoo 
aoo 
aoo 

OOO 

aoo 
aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
24.198.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
030 
030 
030 
030 
030 
030 
030 
030 
030 
030 
0.00 
OOO 
OOO 

aoo 

030 
OXIO 
030 
030 
030 
0.00 
OOO 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

030 

aoo 

030 
030 

aoo 
aoo 

0.00 

aoo 
aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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7111 


D  Na  and  IwMWIan 


•-SOSS-00 

s-aoss-oo 


S-SIMS.O0 


LMonCoun^. 
VanBuranOo(0«y.„ 
jMapaSo  County 

lA^^d^M^H^  ^n  I  lift  I 


OouMy. 


ft-«)6CM» 
•.S06S-00 

s-sose-oo 


\MnrataeB  County- 
Woodbuiy  Gounly.* 
^MI^N  Oounly  ^ 


Sc^AiidB  CofTwnKlM^ 


S-«M(M)0 

»-aoe4-oo 

S-«MS-40 


s-aoes-oo 


8-aoss-oo 

S-4100-00 
8-4110-00 
S-31 14-00 
8-3116-00 
S-S1 22-00 
8-3124-00 
8-3130-00 
8-3132-00 
8-3130-00 
8^130-00 
8-314(M» 
8-3142-00 
8-3148-00 
8-3154-00 
8-3166-00 
8-3168-00 
6-3178-00 
6-3182-00 
8-3186-00 
8-3190-00 
6-3184-00 
6-3206-00 
6-3206-00 
8-321(M)0 
6-3216-00 
6-3222-00 
8-3226-00 
8-3226-00 
8-3234-00 
6-3236-00 
6-3242-00 
6-3244-00 
8-32»M)0 
6-32S2-00 
6-32S6-00 
8-3260-00 
6-3262-00 
6-3268-00 
6-3272-00 
8-3276-00 
6-3292-00 
6-3296-00 
6-3300-00 


6-3316-00 
6-3324-00 
6-3326-00 
6-3328-00 
6-3334-00 
6-3336-00 
6-3340-00 
6-3342-00 
6-3344-00 
6-3362-00 
8-3366-00 


Alon  County 

Atoliloon  County- 
Bflrton  Cour^»-. 
Boufbon  County.. 
Brown  Couny — 
County. 


ClMwlMqui  County.. 

ChiretiM  County 

CoNoyCowly 

Qwfofd  County—. 

Ooniption  County 

OouglM  County 

Bk  County 

Bk  County 

Finnay  County 

Fold  County 

FranMn  County 

Qaary  County 

QrantCounty- 


QfMnwood  County. 

Jaefcaon  County 

Jaflvaon  County—. 
Kingman  County 


LaaMfwovS)  County. 

Um  County 

Lyon  County. 


MHctMl  County  .~_— 
MontQomafy  County.. 
Monta  County  ...-„.„.. 

Nooaho  County 

County. 


Ottawa  County  - 


I  County 

Pratt  County 

Rano  County 

Mca  County 

May  County 

RuaaalCouity 

Salna  County 

Sawird  County. 

Stwanaa  County .. 
StMmian  County... 
Stattord  County..... 

Sunvwr  County 

Wlaon  County — 
wyandotta  County 


oOT-Aaaia  uonvnoaa.. 


Adair  County-. 
Barran  County.. 
Ban  County  — 
Ba8County_ 


Boyd  Couity 

Boyla  County 

BraaMtt  County.—.. 
BracliMdQa  County.. 

BuMt  County 

Campbaa  County 

Cartir  County 


0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
46.366.00 
0.00 
0.00 
0.00 


191.172.00 


0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

32,350.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 

aoo 
aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
22.106.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
22,600.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

146.099.00 
0.00 


223,157.00 


aoo 

26.972.00 

0.00 

27.283.00 

29.609.00 

aoo 

0.00 
0.00 
0.00 

aoo 
28,oiaoo 


SSA  parti 


334.00 
2319.00 
9,789.00 
6,401.00 
4,566.00 
^040.00 
10,201.00 
2,612.00 
5.462.00 
0.00 
2.116.00 
3.000.00 
2.662.00 


572,590.00 


8,168.00 

7,115.00 
12,36^00 

7,779.00 

6i280.00 
13,137.00 

3,107.00 
15,551.00 

2572.00 
15.666.00 
16J97.00 

3,264.00 

aoo 

1537.10 

6,150.00 

11531.00 

10.04^00 

9.844.00 

16.06^00 

2.996.00 

3.142.00 

3.564.00 

3.468.00 

2.3iaoo 

11540.00 

aoo 

3.799.00 

11566.00 

1,646.00 

0.00 

256^00 

7,226.00 

3.783.00 

1.843.00 

1,627.00 

Z141.00 

22,137.00 

4,474.00 

aoo 

2.01300 

aoo 

159.878.00 

10,300.00 

65,52Z00 

2,746.00 

1577.00 

6.656.00 

5.190.00 

0.00 

^S67.90 


517.579.00 


11,960.00 

0.00 

7.926.00 

0.00 

0.00 

9.680.00 

16.283.00 

10580.00 

12,180.00 

18,996.00 

aoo 


88Apart2 


0.00 
0.00 
9.83&00 
0.00 
050 
0.00 
050 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 


47,93650 


0.00 

0.00 

1512.00 

050 

0.00 

1,42&00 

154750 

aoo 

050 
1,718.00 
2,023.00 

aoo 
aoo 

0.00 

aoo 

1586.00 
0.00 
0.00 

^025.00 
0.00 
0.00 
0.00 

aoo 

0.00 

1.30^oo 

1576.00 
0.00 

155156 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

a443.00 
0.00 
0.00 
0.00 

1.624.00 

17,641.00 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
225.72 


45.143.00 


aoo 

050 

aoo 

1577.00 
0.00 

5.76a00 
0.00 

aoo 

0.00 
0.00 
0.00 


0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


24.196.00 


0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
050 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 


aoo 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 


10  rto.  and  lurMk:tion 


6-3360-00   Caaay  County 

6-3362-00    Chr«a8«i  County .. 

6-3364-00   Oartt  County 

6-3366-00   Clay  County 

6-3366-00   Clinton  County 

8-3372-00   CumbarlMd  County 

6-3374-00   Davlaaa  County 

6-3360-00    EMoR  County 

8-3382-00    EaUII County. 

8-3384-00   Laidngton/Fayatia  County.. 

6-3386-00    Floyd  County 

6-3390-00    FrankNn  County 

6-3382-00    FuKon  County 

8-3400-00   Gravaa  County 

6-3402-00   Qrayaon  County 

8-3404-00   Graan  County 

8-3406-00   Graanup  County 

6-3410-00    Hwdin  County 

6-341 2-00    Hvlan  County 

6-3416-00    Hart  County 

8-3416-00   Handanon  County.... 

8-3424-00   Hoptdna  County.. 
6-3426-00   Jaefcaon  County..- 
6-3428-00   JaNaraon  County - 
6-3434-00   Johnaon  County ..- 

6-3436-00    Kanlon  County 

8-344O-00    Knott  County 

8-3442-00   Knox  County 

6-3446-00    Laural  County 

6-3446-00    Laiwanca  County- 
8-3450-00   l.aa  Counly...- 

8-3452-00    Laala  County 

8-3454-00    Lalchar  County 

8-3456-00    Lawla  County 

6-3458-00    Unoom  County 

6-3466-00   Mcoackan  County- 
8-3466-00    McCraary  County..- 

8-3472-00   Madtoon  County 

6-3474-00   Magoffin  County 

8-3476-00   Marion  County 

6-3476-00    MmhaM  County 

6-3480-00   Martin  County- 

8-3486-00    Manifaa  County 

8-3490-00    Matcalfa  County 

8-3492-00   Monroa  County 

8-3494-00   Montgomary  County.. 

8-3496-00    Morgan  County 

6-3496-00    MutiiBniMig  County... 

6-3500-00   Nalaon  County 

8-3504-00    Ohio  County 

8-3510-00   Omlay  County 

6-3514-00   Parry  County 

8-3516-00    Piiw  County 

8-3516-00   PowaN  County 

8-3520-00    PulaaW  County 

8-3522-00    RoiMrtaon  County..-.. 
8-3524-00   RodccaaOa County.... 

8-3528-00    Ruasa*  County 

8-3546-00    Warran  County 

8-3550-00    Washington  County.. 

8-3552-00    Wayna  County 

8-3556-00    WMUoy  County 

8-3558-00    WolfaCounty- 


6-3564-00 
8-3574-00 
6-3576-00 
8-3578-00 
6-3580-00 
8-3562-00 
8-3584-00 
8-3586-00 
6-3596-00 
8-3602-00 
6-3604-00 
6-3606-00 
6-3606-00 
6-3610-00 
8-3612-00 


Raguiar 


Shravaport/Boaaiar,  Caddo  Parishaa.. 

Acadta  Pariah .-. 

Allan  Pariah. 
A9c#ntlon  Pirtth.... 
Assumption  Psrtsh.. 
AvoysHss  Psrtsn  .>... 
BssursQsnl  Pirish.. 

fliaiM  JMa  D^a^A 


CsknvsN  Psrish.**.. 
Csmsfon  Ptrish.». 
Catifiouls  PMsh . 
uaaxima  rwtwn  -. 
Corwordta  Pariah. 
Oa  Soto  Pariah 


0.00 

27,603.00 

22522.00 

0.00 

0.00 

0.00 

65.962.00 

0.00 

0.00 

104596.00 

36.199.00 

0.00 

0.00 

25.508.00 

0.00 

0.00 

0.00 

41,886.00 

27.860.00 

0.00 

3453Z00 

32,521.00 

0.00 

477509.00 

0.00 

aoo 

0.00 
21516.00 
30.168.00 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

43.597.00 
0.00 

27.112.00 
0.00 
0.00 

21.702.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

31.238.00 

27.968.00 

21.638.00 
0.00 

26,065.00 

62,883.00 
0.00 

39.633.00 
0.00 
0.00 
0.00 

6053100 
0.00 
0.00 

23.755.00 
0.00 


SSA  parti 


1.44851100 


349.564.00 

55,506.00 

25573.00 

64.165.00 

22.023.00 

55,805.00 

30512.00 

0.00 

169.191.00 

0.00 

0.00 

aoo 

0.00 
31.709.00 
32520.00 


13513.00 

0.00 

0.00 

26555.00 

9,875.00 

6.093.00 

0.00 

6,10550 

10.968.00 

0.00 

aoo 

11.770.00 
6.020.00 

0.00 

14.904.00 

7,383.00 

13,775.00 

0.00 

0.00 
12546.00 

0.00 

0.00 
ia906.00 

0.00 
16.770.00 
31.304.00 
16,008.00 

0.00 

0.00 
12546.00 
7,020.00 
13.110.00 
20.628.00 
12,390.00 
14,41450 

0.00 
16,040.00 

0.00 
13526.00 
11,107.00 

0.00 

11,724.00 

4514.00 

6.948.00 

7.461.00 

11,433.00 

1^^6o.oo 

0.00 

aoo 

0.00 

7.405.00 

0.00 

8.166.00 

0.00 

0.00 

1.254.00 

13.320.00 

11.766.00 

0.00 

6,528.00 

16,728.00 

0.00 

7.090.00 


SSApart2 


563517.00 


0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

7,762.00 

0.00 

6,624.00 

4576.00 

9.067.00 

6,353.00 

0.00 

050 


0.00 
4504.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
050 
050 
0.00 
0.00 

2.920.00 
0.00 

7.346.00 
0.00 

5.033.00 
0.00 
0.00 
0.00 
0.00 
0.00 

4.673.00 

30.771.00 

0.00 

8.732.00 
0.00 
0.00 
050 
0.00 

4,325.00 
0.00 

5.605.00 
0.00 
0.00 

1.436.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

2539.00 

5.074.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

2.828.00 
0.00 


92.451.00 


15.000.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

8.000.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


aoo 

050 


ouoo 


050 
050 
050 
050 
050 
050 
050 
050 
050 
050 
050 
050 
-  050 
0.00 
0.00 
0.00 
050 
050 

aoo 

0.00 
050 
050 
050 
050 
050 
0.00 

aoo 

050 
050 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
6.166.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


8.166.00 


aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
050 
0.00 

aoo 


7ua 
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ONaand 


S-3S14-00  EMt 

S-M1S-00  EM 

S-3820-00  EMt 
S-S832-00 


RousaRMWi. 


S-46»-00   Oram 
S-4S2S^»   barti 


S-SS3»^» 
S-4834-00 


8-4S4(M» 


S-3846-00 
S-3648-00   Unootn 
S-SasO-OO    LMngMMPiriih. 
8-«62-00 


•-W64-00    MorahouMPMili- 

s-sase-oo 


S-SOBS-OO    NMrOrtMmOly/OrtMW. 
•-4880-00    OuMhNiPttWi. 
8-3884-00 


8-9888-00  PoM•Oo^)MP■«ih. 

8-3888-00  RapUMPvtih 

8-3872-O0  R«l  HMrl%t*____ 

8-3874-00  RkMMldPvWl 

8-3878-00  SMnttaWi 

8-3878-00  SI 


Raguiar 


8-3880-00    StCharfnPviih. 
8-3882-00    Sll 
8-3884-00    St, 


8-3888^»  8tJotinaap8MPv(ih. 

8-3888-00  SlUndryPMW) 

8-3880-00  SiMirtnPMih 

8-3882-00  SiMvyPMih 

8-4884-00  SI  Tmnwv  Pvtah 

S'4886-00  TanglpahM  PmW)_„ 


8-3700-00  Tamtanm  PvMi. 

8-370e-00  Union  PaWi 

8-37t)4-00  V«nnaoaP«Mi-„ 

8-3708-40  VamonPifMi. 


8-3708-00  W»ihinBlonP«t*»~_— _ 

8-3710^)0  WiMvPMWi 

8-3712-00  WMIBtfanRouoaPwWi. 

8-3714-00  mmCmnMPmUh 

8-3718-00  WmI  FMdmi  Pwtth 

8-3718-00  VMmPMih 

8-3720-00  SMa  SaMaid*  CommtttM. 


8-4728-00 
8-3728-00 
8-3730-00 
8-3738-00 
S-3738-00 
8-4744-00 
8-3748-00 
8-3752-00 
8-3758-00 
•■4780-00 


Androaooggin  Counly.. 

Areoalook  Cotaily 

Cuntafland  Counly__ 

Hanoook  CouMy 

Kannabac  Oounly 

Oxiord  CouMy 

Panotoaool  County 

Somaraal  County. 


WM*iBkm  County 

Slala  «>at  AaMa  Cowmittaa- 


8-3774-00 
8-3778-00 
8-377B-00 
8-3780-00 
8-3782-00 
8-3784-00 
ft-3788-00 
8-3788-00 
8-479O-0O 
»-4782-00 
8-3794^)0 
8-3788-00 
8-37B8-00 
8-3800-00 
8-3802-00 


Alagany  County 

Anna  AnnM  Oounly.. 

BaMmora  County 

CaKart  County 

Caralna  County 

CanolCoun^ 

Cad  County 

Chartaa  County 

Dorematai  Ooun» 

Fradartok  County 

QanaH  County 

HartonJ  County 

Howard  Cointy 

KanlCoun^. 


MonlBORianr  County. 


339.557.00 

0.00 

0.00 

36.538M 

28,171.00 

OM 

tOJi74M 

^7.33^00 

0.00 

4O3J0e.00 

34.208.00 

146.244i)0 

88J207A> 

0.00 

0.00 

86.397.00 

0.00 

37.3ia00 

37.310.00 

479,007.00 

142,367.00 

0.00 

29,271.00 

127,581.00 

0.00 

25,466.00 

0.00 

77,878.00 

35,538.00 

0.00 

24,311.00 

38,158.00 

108,147.00 

47,574.00 

66,004.00 

118,023.00 

111,739.00 

0.00 

78,384.00 

0.00 

54,437.00 

37,268.00 

48,366J» 

52378.00 

22,279.00 

23,496.00 

0.0O 

0.00 

0.00 


86A  parti 


3.893.546.00 


47,574.00 
52.192.00 
0X0 
21.768.00 
41,287.00 
24.909.00 
56A49.00 

26,983.00 
0.00 


296.184.00 


56.628.00 
OM 
OM 
OM 
OM 
OM 
OM 
OM 

25.508X0 
0X0 

23.626.00 

aoo 

0X0 
0.00 
0X0 


0X0 

12.140X0 

10X80X0 

0X0 

0X0 

10X80X0 

0X0 

0X0 

5.508.00 

0X0 

0X0 

0X0 

0X0 

0X10X0 
0X0 

14X80X0 
0X0 
0X0 
0X0 
0X0 

12X61X7 
0X0 
0.00 
1.521X0 
0.00 
9,723.00 
0.00 
0.00 

4.028.00 
0.00 
0.00 
0X0 
0X0 
0.00 
0X0 
0.00 

2X36w00 
0X0 

13J619X0 

aoo 

0.00 

0X0 

0X0 

0X0 

0X0 

4,224X0 

5.074.00 

776.03 


S6Apaft2 


155,205.00 


0X0 
0X0 

30,428.00 
0X0 
0X0 
0X0 
0X0 
0X0 
0X0 

62X00X0 


0X0 
0X0 
0.00 
1J88X0 
0X0 
0X0 
0X0 
0X0 

OuOO 
0X0 
0X0 
0X0 
0X0 
0X0 

1X00X0 

0X0 

0X0 

67.486.40 

8^8X0 

0X0 
0X0 
0X0 
0X0 
0X0 
7,226.00 

aoo 
aoo 
aoo 

008 
0X0 
0X0 
0X0 
11X00X0 
0X0 
1X00X0 

aoo 

0X0 

ooo 
aoo 

OuOO 
0X0 

ooo 

0X0 

1X00X0 

OuOO 

756X0 


RaaNocattona 


ID  No.  and  juriadtdion 


151,121.00 


02.926.00 


0X0 

74X30X0 

112X86X0 

9.3W0O 

8,270X0 

17X01X0 

22X24X0 


19X06X0 

0X0 

20X07X0 

0X0 

32X89X0 

17X00X0 

4X50X0 

106.908X0 


0X0 

0X0 

14X86.00 

aoo 

0X0 
0X0 

aoo 

0X0 

0X0 

3X00.00 


17X65.00 


aoo 

0X0 
0X0 
0X0 
0X0 
0X0 
0X0 
0X0 
0X0 
0X0 
0X0 
0.00 

aoo 

0X0 
0X0 
0.00 
0X0 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0X0 
0.00 
0X0 
0.00 

aoo 

0X0 

ooo 
aoo 
aoo 
aoo 
ooo 

0X0 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
ooo 

0X0 
0X0 

ooo 
aoo 

0X0 


0X0 


0.00 

aoo 
aoo 
aoo 
aoo 

0.00 
0X0 

ooo 
aoo 
aoo 


0.00 


193000 
3,730X0 
6,831X0 
1,000.00 
1X00X0 

i,ooaoo 

1.106.00 
1X00X0 
1X78X0 


1,187X0 

ixttxo 

IXOObOO 
1X08X0 


ooo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
ooo 
ooo 
aoo 
ooo 
ooo 
ooo 


8-380e^K) 
8-3806-00 

6-3810-00 
8-3812-00 
6-3814-00 
e-381fr-00 
fr-3618-00 
6-3820-00 
8-3822-00 
8-3624-00 


6-382fr^ 
8-4478-00 
8-4482-00 
8-4490-00 
8-4500-00 
8-4502-00 
8-4508-00 
8-4510-00 
8-4532-00 
8-4540-00 
8-4550-00 
8-4554-00 
6-4558-00 


8-4560-00 
8-4632-00 
8-4634-00 
8-4636-00 
8-4640-00 
8-4642-00 
8-4644-00 
fr-4646-00 
6-4646-00 
6-4650-00 
6-4652-00 
6-4654-00 
8-4656-00 
6-4660-00 
6-4662-00 
8-4664-00 
6-4666-00 
6-4668-00 
8-4672-00 
6-^74-00 
6-4676-00 
8-4682-00 
8-4664-00 
8-4688-00 
8-4690-00 
8-4692-00 
8-4694-00 
6-4696-00 
8-4696-00 
8-4700-00 
6-4708-00 
8-4710-00 
8-4712-00 
8-4714-00 
8-4716-00 
8-4718-00 
8-4722-00 
8-4724-00 
8-4730-00 
8-4732-00 
8-4734-00 
8-4736-00 
8-4736-00 
8-4742-00 
6-4744-00 
6-4746-00 
8-4756-00 
6-4760-00 
8-4762-00 
8-4764-00 
6-4766-00 


Prinoa  Qaorgat  County.. 

Quaan  Annaa  County 

SL  Marya  County 

Sontacaat  County .»....».. 
Talwl  County- 


WaaNnglon  County.. 

Wloomloo  County 

Worcaatar  County  „... 
BaKlnK)fa  City.. 


StataSalAHdaCoinmlMaa.. 


Bamalabla,  Dukao,  Nanluckal  Coa. . 

Bartahira  County 

Briatol  County . 

Eaaax  County 

FranWn  County 

Hampdan  County .« _„ 

HamiMhira  County  .»...„....._.«— _..., 

Mlddlaaan  County 

Norfolk  County 

Ptymoutti  County.»».»*..»........MM...... 

Suffolk  County..... 

Woroaalar  County 

Stala  Sal-AiMa  Convnttlaa.... 


LanainQ/Eaton,  Ingham  Counties.. 

Alcona  County 

Algar  County 

Alpena  County 

Antrim  County.. 
Arenac  County. 
Baraga  County.. 
Bany  County .... 
BayCounty„ 


Benzie  County 

Berrien  County 

Branch  County 

Calhoun  Oounly 

Caas  County 

Charlevoix  County.. 
Chel)oygan  County.. 

Chippewa  County. 

Clara  County. 


Crawford  County. 

Delta  County 

DJcUnaon  County 

Emmet  County ........ 

Geneaee  County 

Gladwin  County 

Gogebic  County.. 


Grand  Traverse  County . 

Grattol  County 

HJOsdale  County 

Houghton  County 

Huron  County 

tonia  County 

loeco  County 

Iron  County.. 


Isabella  County 

Jackson  County 

Kalamazoo  County.. 

Kalkaska  County 

Kent  County. 


Keweenaw  County.. 

Lake  County 

Lapeer  County 

Leelanau  County 

Lenawee  County.... 
Luce  County.. 


MackinK  County.. 
Macomb  County — 
ManMee  County... 
Maniuelle  County. 

Maaon  Oounly 

Macoata  County — 
Merwmlnea  County.. 


Regular 


0.00 

0.00 

0.00 

23,691.00 

0.00 

0.00 

46X76.00 

20.121.00 

509,005.00 

0.00 


715.955.00 


0.00 

0.00 

272,741.00 

297,736.00 

aoo 

173X60.00 

46,864.00 

487,110.00 

0.00 
182.939.00 
272,591.00 
277,e7^00 

0.00 


2X13X13.00 


246,686.00 

0.00 

0.00 

29,464.00 

0.00 

0.00 

0.00 

0.00 

87.471.00 

0.00 

116X13.00 

27,710.00 

94.506.00 

26X52.00 

0.00 

33X34.00 

30X97.00 

0.00 

0.00 

28.608.00 

0.00 

26,065.00 

454.611.00 

0.00 

aoo 

53.967.00 
32.006.00 
31.901.00 

aoo 

31.637.00 

37.845.00 

0.00 

0.00 

31.580.00 

aoo 

121.403.00 

aoo 

301.392.00 

aoo 

0.00 
65.320.00 

0.00 
67,351.00 

0.00 

25.829.00 

526.495.00 

22.130.00 

0.00 

0.00 
24,075.00 

0.00 


8SA  parti 


147X08.00 

5,056.00 

18.403.00 

0.00 

6,477.00 

43.414.00 

0.00 

0.00 

53X00.00 

3,659.00 


731.718.00 


43X17.00 

39X83.00 

0.00 

0.00 

19.993.00 

0.00 

0.00 

0.00 

100.366.00 

0.00 

1X19.00 

0.00 

0.00 


203.680.00 


0.00 

6.270.40 

3X19.00 

0.00 

12,932.69 

9,797.49 

3,527.10 

24X87.79 

0.00 

9.405.59 

0.00 

0.00 

0.00 

0.00 

15X64.09 

0.00 

0.00 

14.500.29 

6.66a30 

0.00 

0.00 

0.00 

0.00 

12.540.79 

7X3000 

0.00 

0.00 

0.00 

11.756.99 

0.00 

0.00 

13X24.59 

4.70^80 

0.00 

75.244.78 

0.00 

9.797.49 

0.00 

783.80 

4X10.00 

0.00 

0.00 

0.00 

4X10.90 

0.00 

0.00 

0.00 

27.041.09 

12,540.79 

0.00 

12X32.69 


SSApart2 


7X81.00 
1,000.00 
1,000X0 
1,187X0 
3X38.00 
1.753.00 

28X05.00 
1.461.00 

28X05.00 
391.00 


78X10.00 


24X54X1 

22X87.50 
0.00 
0.00 

12,742.75 
0.00 

27,078X5 
0.00 
0.00 
0.00 
0.00 
0.00 
434.99 


86.996.00 


0.00 
4,435.79 
2.745.96 

0.00 

7.392.98 

5,491.93 

2,534.74 

13.096.13 

0.00 
5.491.93 

0.00 

0.00 

0.00 

0.00 

8.449.12 

13.518.59 

0.00 
8,871.57 
3.379.65 

0.00 
6.970.52 

0.00 

aoo 

6.336.84 

4.647.02 

0.00 

0.00 

0.00 

3.237.89 

aoo 
aoo 

6.449.12 

3.379.65 

0.00 

0.00 

aoo 

5.491.93 

0.00 

633.66 

^957. 19 
0.00 

5.069.47 
0.00 

Z323.51 

0.00 

0.00 

0.00 

17.109.46 

8.449.12 
0.00 

0750X9 


7113 


OuOO 


OflO 

0X0 
0.00 
36X11X0 
0.00 
0X0 


0.00 


30211.00 


OuOO 

OuOO 

OOO 

•0X0 


OJOO 


0X0 

ooo 

0.00 


0.00 


ooo 
ooo 
ooo 

0X0 

ooo 
ooo 
ooo 
ooo 
ooo 
ooo 


ooo 


ooo 
ooo 
ooo 
ooo 

0X0 

ooo 
ooo 
ooo 


ooo 
ooo 
ooo 
ooo 

0.00 
0.00 
34X70.00 
0.00 
0X0 

ooo 
ooo 

0X0 

ooo 


ooo 
ooo 
ooo 
ooo 


TIM 


FwUwl  Rattoter  /  Vol  sa.  Na  35  /  Thurgday.  February  21.  1901  /  Notices 


Federal  Regirtw  /  Vol.  56.  No.  8S  /  Thursday.  February  21.  IWI  /  Wotfceg 


CNoLWd 


8-«7aS-00 
•-<7W-00 
»-477IM» 
»-477a-00 
•-4774-00 
•-477S-00 
8-477S-00 
S-47W-00 
»-«7«2-00 
8-47M-00 
»-«7«»^» 


MMhndOoMly- 


OMMy 

MowwOBMWIy 

MonlniQMncy  Oounly- 


NMM|(g»On«%. 


8-48Q2-00 


CDunty— 
OmonflQon  Cowi^. 

OMMta  County 

Oaoodi  County 


•~«010-00 
S-4S12-00 
S-4ai4-00 
S-M1S-00 
0-4820-00 
0-4022-00 
0-4824-00 
0-4828-00 
8-4828-00 
»-48a(M)0 
8-4832^» 


M»Coynty„ 
County- 
County 

St  CWr  County 

St  JoH^  County  _ 

gontMCowHr 

SclKwicnll  County. 


County. 

TuHOli  County 

County— 
County. 


Regular 


OOO 

OiOO 

OM 

44,067.00 

OOO 

12S,487.00 

32,436^ 

•07^1000 

0.00 
0.00 
0.00 
0.00 
OOO 
OM 
000 

138.428i)0 
127338M 


8  4844  00    OMoMCRy- 
8-4884-00    WtadHdOoumy. 


Sil-Aihti  OonvnlllM- 


8-4867-00 
8  4868  00 


St  Cloud  C%/Baniaa  ShMtouma,  Stat . 
wawwyKwooa  


a  4868  02 
a  4868  03 
8-4858-04 
a  4868  05 


,  taMkiglon.  R«l  Lite 
Goodhua^  MabHiia.  Rioa 


ratmn, 


8-4888-07 
8-4860-08 
a  4868-00 

a  4868  010 

a  4868  011 

8-4868-012 

8-480O-O0 

8-4002-00 

8-4004-00 

8-4014-00 

8-4818-00 

8-4024-00 

8-4832-00 

8-4044-OO 

8-4850-O0 

a  4888  00 

8-4074-<» 

8-4878-00 

8-4882-00 

8-4800-00 

8-6000-00 

8-6004-O0 

8-6018-00 

8-602»-00 

8-6024-00 

8-6028-00 

8-6030-00 

8-604O-00 

8-6048-00 

8-6072-00 

8-6082-00 

8-6084-00 

8-6068-00 


Lafca  of  Woorti 
Araa 


Pmrta  Rva  Araa 
SooltCwar 


HouBlon,  Dodna- 


Anoka  County 

Bcctiar  County 

DaOawi  County  — 

CartlonCoun^ 

Caaa  County 

Clay  County 


Oow  Mln8  County- 
Fraabom  County— 
Hannapin  County .« 
County.. 


4O.fW20O 

OM 

82.733X0 

4a378J» 

81.172M 

130.48000 

672.102i)0 

1.04%791.00 

28.384.00 

0.00 


88A  parti 


5.900.445.00 


KandlyaN  County  ..„ 
KooclKWnQ  County. 

Lata  County 

Lyon  County 

Maakar  Cowi^-_— . 

Momaon  County 

Olmatad  County 

Onar  Tan  County-. 

Phw  County 

PoBi  County 

Papa  County 

RanvMa  County 

St  Louia  County 

Wadana  County 

Winona  County 

Wrtght  County 


flat  »aMa  ConwHtlaa. 


AdMnaCounly- 


8-6000-00 

6-6002-00    MoomCowi^. 

8-6004-00    AmHaCoun^. 


104.10&00 
OM 
OM 
OM 
OM 
OM 
OjOO 
OM 
OM 
OM 

aoo 

OM 
0.00 
0.00 

aoo 

0X0 
OOO 

aoo 
aoo 
aoo 
2ex2aoo 
aoo 

460.555i)0 

28.928  00 

OOO 

aoo 
aoo 
aoo 

000 
21.837X0 

aoo 

30746X0 
0X0 

22.344.00 
0.00 
0.00 
113.556.00 
0X0 
21X60 
0X0 
0X0 


830.752.00 


33,120.00 

40411.00 

0.00 


28,2ia78 

28,2ia78 

7.064.20 

7738ai8 

aoo 

6X04.70 
0X0 
0.00 
0.00 

aoo 

8,707.48 

3.527.10 

16X51.68 

9.818X0 

0X0 

7>4aiO 

040050 

OOO 

OOO 

0X0 

OOO 

3,527.10 

OOO 

0X0 

OOO 

OOO 

0X0 

OOO 

0.00 

2.^8^74 


8SApart2 


478.561X0 


0X0 

171«431X8 

11.480X8 

30140.87 

6X2078 

086O16 

23,442.47 

0570X8 

52X08X8 

27.07017 

15X2082 

13X88X3 

31X22.88 

18,215.88 

5O05OS7 

0X0 

OOO 

OOO 

8X6087 

OOO 

OOO 

7,28022 

0X0 

OOO 

20X83X2 

6X24.52 

3,73054 

5X40X7 

7,287X0 

OOO 

60457X8 

0X0 

4,188.48 

0X0 

3074021 

0507X8 

OOO 

4X60X0 

OOO 

1OS6O01 

0177.18 


OiflO 

0.00 

4,436.78 

37X88.88 

OOO 

SX78X6 

0.00 

0.00 

0.00 

0.00 

5,70015 

2.323.51 

7,604.21 

2.112.28 

S.00O47 

8,70018 

5^280.70 

0.00 

0.00 

OOO 

0.00 

3X02.10 

aoo 

OOO 
OOO 
0.00 
0.00 
0.00 
OOO 
1.232.33 


RaaNocattona 


248.488X0 


655.440.00 


0.00 

0.00 

0000X0 


0.00 

18X71.08 

0.00 

2X8O10 

0.00 

0X0 

0.00 

0.00 

1,313.25 

1X78.14 

OOO 

OOO 

0.00 

1.233.37 

4X61.29 

0562.50 

5.562.48 

0562X0 

OOO 

0582.50 

0.00 

0.00 

0.00 

0.00 

1.850X2 

0.00 

OOO 

0X0 

OOO 

0.00 

0648.67 

OOO 

OOO 

OOO 

0X0 

0.00 

0X0 

0.00 

0.00 

1X07.66 

378X0 


76X76X0 


0.00 
OOO 
0.00 


18X25.00 
10325.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0X0 
0.00 
0.80 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
OOO 
0.00 
OOO 


52X0&00 


0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
OOO 
OOO 
0.00 
0.00 
OOO 
OOO 
OOO 
0.00 
OOO 

aoo 
aoo 
aoo 
aoo 
aoo 

OOO 
OOO 
0.00 

aoo 

OOO 
0.00 

aoo 

OOO 
0.00 
OOO 
OOO 
0.00 
OOO 
0.00 
OOO 
OOO 
0.00 

aoo 
aoo 


0X0 


OOO 
OJOO 
0X0 


7115 


IDNcandjuriadtoaan 


Attala  County 

Oanlon  Ooun^._... 

BoavarOaunly 

Ca8K)un  County 

Canoa  County 

CWrlr—w  County.. 

Choctaw  County 

CWboma  County... 

ClarkaOoun^ 

Clay  County. 


Coahoma  County.. 
Copiah  County — 
Covlngaon  County. 
Da  Soto  County.... 
FonaatOaunly— .. 

FranMIn  County 

Qaorga  County. 

Graana  County 

Granada  County..... 
Hanooch  County... 
Harriaon  County.... 
HMa  County- 


Huniphraya  CoufTly. 
laaaquana  County... 
Jackaon  County 


Couoiy. 


JaMaraon  County  ......... 

Jeffanon  Oavia  County.. 
Jonaa  County.. 


8-6086-00 
8-6088-00 

8-6100-00 
8-6102-00 
8-6104-00 
8-8108-00 
8-6108-00 
8-6110-00 
8-8112-00 
8-S1 14-00 
8-6118-00 
8-8118-00 
8-8120-00 
8-6122-00 
8-8124-00 
8-8128-00 
8-8128-00 
8-6130-00 
8-8132-00 
8-8134-00 
8-6136-00 
8-8138-00 
8-8142-00 
8-6144-00 
84148-00 
8-6150-00 
8-5152-00 
8-5154-00 
8-5156-00 
8-5158-00 
8-8180^)0 
8-6182-00 
8-8184-00 
8-6186-00 
8-8188-00 
8-6170-00 
8-8172-00 
8-8174-00 
8-6178-00 
8-6178-00 
8-6160-00 
8-6182-00 
8-6184-00 
8-6188-00 
8-8188-00 
8-6180-00 
84182-00 
8-81*4-00 
8-8188-00 
8-8188-00 
8-6200-dO 
8-6202-00 
8-6024-00 
8-6208-00 
8-8210-00 
8-6212-00 
8-6214-00 
8-621840 
8-6222-00 
8-8224-00 
8-6226-00 
8-822840 
8-8232-00 
8-6234-00 
8-6240-00 
8-6242-00 
8-6244-00 
8-6848-00 
8-6252-00 
8-6254-00 
8-6268-00 


8-6258-00    KanaaaOly/Ctay.  Jackaon.  PMlaCoa... 
8428841    OMrtct  1.  Mo. 


Kampar  Comh% 

(.alayoaa  County 

Lamar  County 

Laudardita  County. 
Lawranoo  County... 

Laaka  Cowly 

Laa  Cau(% 

Lafkxa  Oaunty.. 

Lincoln  County 

Lowndaa  County 

Madhon  Oounly 

Marton  Coualy. 


Maraha*  county 

MonroaOouMy 

MontgoM^f  County. 
Maahoba  Ooia«y — 

Nawton  County „. 

^k3Mubaa  County 

OMRitMho  county 


County. 

Parry  Cbunly. 

PliaCoun^. 


Pranliaa  Oomty... 
Quitman  County. 
Rankin  Couw»„ 

Scott  COMty 

Sharkay  Cewity .. 

Stona  County 

SunAowar  County . 


County 

Tata  County 

Tlatwmfcigo  County ....... 

Tunica  County „ 

Warran  County 

Waatikiotuii  County ........... 

Wayna  County 

WiNdnaon  County 

ytkbuitm  County 

Ya2oo  Coun^~.~..._ ™ 

Stata  Sat  Aakia  Committea™ 


8-6268-02  Oialrtct  2.  Mo.. 

6-6288-03  OalriCtOMo.. 

8-6288-04  OiaMct4,Mo. 

8-6208-06  OMtotOMo. 

6-526847  OMrtct  7 


Ragular 


0.00 

0.00 

42.314.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

31.784.00 

24.736.00 

0.00 

41,950.00 

44.844.00 

0.00 

22.921.00 

0.00 

22.023.00 

21.918.00 

133X13.00 

175.263.00 

28,715.00 

0.00 

0.00 

125,231.00 

0.00 

aoo 

0.00 

48.643.00 

0.00 

0.00 

0.00 

56,480.00 

0.00 

0.00 

44,773.00 

38.841.00 

27,047.00 

40.304.00 

40,17000 

25X18.00 

31,046.00 

24.503.00 

0.00 

28,523.00 

0.00 

0.00 

0.00 

33.008.00 

20758.00 

0.00 

34.562.00 

21.837.00 

0.00 

42,613.00 

0.00 

0.00 

OOO 

35.986.00 

aoo 

0.00 

29.442.00 

0.00 

40818.00 

75,027.00 

21,960.00 

OOO 

0.00 

0.00 

0.00 


1.561,804.00 


537,699.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


SSA  parti 


10,000.00 
3,000.00 
OOO 
8X0O00 
5,000.00 
5,000X0 
8X00.00 

8X08.00 

5,000.00 

8.00 

0.00 

20X00.00 

0.00 

OOO 

9,000.00 

0.00 

5,000X0 

0.00 

0.00 

0.00 

20000.00 

5.000.00 

10.000.00 

5.000.00 

0.00 

8.000.00 

10.000.00 

10X00X0 

0.00 

10.000X0 

8X00.00 

5.000.00 

0.00 

5.000.00 

5.000.00 

exo 

0.00 

8,000.00 

0.00 

8.00 

0.00 

0.06 

0.00 

10.000.00 

0X0 

OS00.0O 

0000.00 

0.00 

0.00 

0.00 

oooo.oo 

0.00 

0.00 

O0OO.OO 

0.00 

8X00.00 

6.482.00 

0800.00 

OOO 

10.000X0 

8X0O00 

0.00 

8.000.00 

OOO 

000 

0.00 

ooooxo 
ooooxo 

10.000X0 
1X66.00 


311.017.00 


0.00 
40X42.00 
18X84.00 
74X2000 
41X50.00 
10XSO00 
84X18X0 


8SApart2 


0.00 
0.00 

3,087.00 
0X0 
0.00 
0.00 
0X0 
0.00 
0.00 
0.00 

5.000.00 
OOO 
OOO 

3.000.00 

5.000.00 
OOO 
0.00 
0.00 
0.00 
0.00 

8.800.00 

20,000.00 

0.00 

5.000.00 
0.00 

5.000.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.80 
0.00 
0.00 
OOO 
0.00 
0.00 

5.000.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

5.000.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0X0 
0.00 
0.00 
0.00 

5.000.00 
0.00 
0.00 
0.00 
0.00 

4,000.00 

0000.00 
0.00 
0.00 
0.00 
0.00 
392.00 


7O4SO00 


15.496.00 
2,520.00 
1,031X0 
4,807.00 
2,573.00 
638.00 
2.184.00 


OflO 

on 

ttflO 

odod 


SflO 
OflD 
OtflD 


OiB 


em 

000 


OJOO 
OOO 


OuOO 
OOO 
OOO 


otoe 

000 

exo 


0X0 
0X0 
0X0 
0X0 
0.80 
0X0 
OOO 
OOO 
0X8 
OOO 
OOO 
0X0 
0X0 
0X0 
0X0 
0X8 
OOO 
0X0 
0X0 
OOO 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


14X90X0 


0.00 
0X0 
0X0 
0X0 
0X0 
0X0 
0.00 
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-10 
-11 
•-«a0»-l2 

s-«aa»-i3 

8-6a6»-14 
8-S269-1S 

»-«2a»-i6 

»-«28»-17 
•-Sa8»-19 
S-62K-00 
»-6290-00 
8-S294-00 
S-S2W-00 
•-6306-00 
•-5346-00 
•-S348-O0 
S-63S4-00 
B-«380-00 
S-S402-00 
S-«42S-00 
8-6442-00 
8-S474-00 
»-«486-00 
8-54M-00 

»-s5ie-oo 


e-«520-00 
6-6624-00 
6-6628-00 
8-6630-00 
8-6632-00 
8-6634-00 
8-6636-00 
8-6636-00 
0-6640-00 
8-6642-00 
8-6644-40 
8-6646-00 
8-6648-00 
8-6660-00 
8-6664-00 
8-<66»^X> 
8-6656-00 
8-6560-00 
8-6562-00 
8-5564-00 
8-6666-00 
8-5668-40 
8-6670-00 
8-6672-00 
8-6674-00 
8-6676-00 
8-5678-00 
8-5680-00 
8-6662-00 
8-6664-00 
8-6566-00 
8-656S-00 
8-6500-00 
6-6502-00 
6-6604-00 
8-6606-00 
8-6506-00 
8-6600-00 
8-5602-00 
8-6604-00 
6-6606-00 
8-6606-00 
6-6610-00 
6-6612-00 
8-6614-00 
8-6616-00 
8-5618-00 
8-6620-00 
8-6622-00 
8-5624-00 
8-5626-00 
8-5628-CO 


0M«ct8.Mo~ 
DMWiaMo. 


fJMrfdll.Mo 

0Mrlcl12.Mo 

OMId  13,  Mo  I., 

OMtel  14,  Mo 

DIMIcl  15,  Mo  Mil 

0MrM16,Mo 

DilMcl  17|  Mo»M« 
0M1c(10,Mo— 

BvKmOounly 

Boono  OQunly».». 
Budwran  County 
BuOwOouMy 


Oipo  QiranlMU  County. 
DunMnOounty„ 
Franhin  CowNy. 
Gtwno  County.. 
County 


Mc  DoraM  County„ 
Nnvton  County  ___ 
PMk  County.. 


SL  Franoolo  Counly- 
Soott  County  ___ 

Tanay  County 

StLouiiaiy 


Regular 


BHnoB/Yalowatona  Co....». 
Anaoonda/Daar  Lodga  Co.. 


I  County.. 
BiQ  Hom  County  _»_ 
DIaina  County., 


County.. 

Cartion  County 

Cartar  County. 


County^ 
Qraal  FalB  aty-_ 
Ctaulaau  County„ 

CMIar  County 

Oaniala  County 

OoNaon  County 

Falon  County 

Faigua  County- 


County. 
County  .„ 
GafHaW  County-. 
Glaoiar  County.. 


GoUanValay  County. 

GianMa  County 

Hi  County 

Jaflaraon  County.—.. 
JudMhBaiin  County.-. 
Laka  County. 


Lawia  And  Ctok  County. 

Ubarty  County 

Unootn  County 

Mccona  County , 

Madtoon  County 

Maaghar  County 

Mfnoral  County- 


County. 


Muaaalahal  County. 

Paik  County 

Pakoiaum  County— 

PNipa  County 

Pondara  County.. 


Powdar  RMar  County . 

Powal  County 

PraMa  County 

RmoM  County 

Rkhiand  County ._«-. 
Rooaawail  County—. 

RoaatMd  County 

Sandaia  County 

Shartdan  County 

aMr  Bow  County 

County- 


QraaaCdun^. 
Talon  County 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

37,546.00 

61,486.00 

30,160.00 

31.153.00 

22.194.00 

64,401.00 

100,450.00 

53.282.00 

0.00 

28.029.00 

26,128.00 

38,914.00 

27.261.00 

28.501.00 

334.554.00 


SSA  parti 


1,412,667.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
53.133.00 
21.788.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
49.049.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
24.610.00 
0.00 
0.00 
0.00 
0.00 

aoo 

22,515.00 
0.00 

aoo 

0.00 


29.039  00 
139.947.00 
65,766.00 
41,468.00 
80.694.00 
19.704.00 
60.204.00 
59.346.00 
43.96^00 
60.922.00 
4.245.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
9.037.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 


832,929.00 


0.00 
3,606.00 
i471.00 
5,784.00 
4,063.00 
1.216.00 
2,536.00 
1.000.00 
6.807.00 

14.374.00 
1.709.00 
4,024.00 
1,000.00 
^366.00 
1,454.00 
5,383.00 
0.00 
0.00 
1,000.00 
6,445.00 
1.000.00 
1.105.00 
5.36^00 
1.450.00 
1.164.00 
9.211.00 

10.504.00 
1,000.00 
5.929.00 
1.955.00 
1,329.00 
1.000.00 
1.278.00 

aoo 

1.836.00 
3.429.00 
1.000.00 
2,183.00 
2,203.00 
1.000.00 
1.764.00 
1.283.00 

0.00 
3.394.00 
4.31  ^00 
4,423.00 
3,023.00 
1.631.00 

0.00 
1.048.00 
1.035.00 
2,195.00 


SSApwt2 


1.835.00 

8,504.00 

4,260.00 

2,567.00 

5,038.00 

1,228.00 

3.711.00 

3.890.00 

2,699.00 

3.837.00 

262.00 

2,615.00 

^703.00 

1.680.00 

1.113.00 

1,773.00 

1.113.00 

5,167.00 

2,070.00 

563.00 

926.00 

806.00 

1,234.00 

1.327.00 

454.00 

20.091.00 


110.527.00 


5.330.00 

aoo 

0.00 

1.133.00 

0.00 

aoo 
aoo 

0.00 

4.149.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

1.054.00 
0.00 
0.00 
0.00 

1,263.00 
0.00 
0.00 

1.051.00 

aoo 

0.00 
1.804.00 
2.058.00 

0.00 
1.162X)0 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 

aoo 
aoo 

OM 

aoo 


RaaNocations 


aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 


aoo 


0.00 
0.00 

aoo 
aoo 
aoo 

0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
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CNaand 


»-6«30-00   Toola  County 

8-6632-00   Traaau«Caw%. 
8-6634-00   VaKayOeuMy.. 


8-6636-00  WnaaUaM  County  ..- 

8-6636-00  WbaiK  County 

8-6640-00  Yatowalana County. 

8-6642-00  BHIngiClly- 


8-6644-00   StataSaMaide  Committee. 


22 


8-6646-00 
6-6649-00 
8-6660-00 

fr«662-00 
8-6654-00 
6-5656-00 

8-5658-00 
6-6680-00 
6-6662-00 
8-S722-00 
8-5856-00 


8-5859-00 
6-5659-01 
6-6859-02 
8-8859-03 
8-6668-00 
6-5906-00 


Central  Nebraska  Region 

Qreatar  (Jnooln/Seundert  Ca  Area.. 

uf^tMVf  OWNVMI  AfML.'. 

Mid-Habwafca  Region -. 

Norttteaat  Natjraska  Region.., 
Northweet  Htbnak»  Region. 

Panhandto  Region „. 

SouttMeat  Rei>on  A __ 

Southeast  Region  B 

Douglas  County . 

State  Set-Aside  Committee. 


95.  Nevada. 

EastStape,NV. 
50.  Nevada 


1-80.  Nevada _.. 

Oark  County _.. 

State  Set-Aside  Committee. 


New  Hampalilre 

6-6908-00  Belknap,  Merrimack  Coe 

8-5918-00  CafToll County- 

8-6921-00  Cheshire  ft  SuHvan  Counties 

8-5822-00  Cooe  COWI^. 

6-6924-00  Grafton  County 

8-8926-00  HiNatiqroui^  County 

8-8936-00  Rockint^wni  County 

8-5938-00  Straffonl  County 


6-6046-00 
6-585O-O0 
6-5952-00 
8-6954-00 
8-5960-00 
6-6062-00 
6-5066-00 
6-6974-00 
6-6976-00 
6-5676-00 
6-5666-00 
6-5068-00 
8-6994-00 
6-6004-00 
6-6006-00 
6-6012-00 
6-6016-00 
6-6026-00 
8-6030-00 
8-6032-00 
8-0034-00 
6-6040-00 


Atlanlie  County 

Bergen  County 

Burtni^on  County 

Camden  County 

Cape  May  County 

Cumberland  County.. 
Essex  Ooonty  .—......- 

Newark  County  ........ 

Qlouceetsr  County.... 

Hudson  County 

Hunterdon  Courrty .... 

Mercer  County 

MiddleseK  County 

Monmouth  County  .... 

Morris  County 

Oceen  County 

Passaic  County 

Salem  County 

Somerset  County 

Sussex  County 

Union  County  ..„ 

Warren  County-. 


New  Mexico 


6-6044-00  Bamaiilo  County.. 

6-6046-00  Catron  Oaunly 

8-«oeo-00  Chavee  Oeunty.— 

6-6064-00  Colfax  County 

6-6056-00  Cuny  County. 


8-6060-00   OonaAnaOow^. 


Regular 


OjOO 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

OJOO 


171.095.00 


0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
176.078.00 
0.00 


176.076.00 


0.00 
0.00 
0.00 
0.00 
389.246.00 
0.00 


366,246.00 


0.00 
0.00 

aoo 
aoo 

0.00 

aoo 
aoo 
aoo 


0.00 


132,115.00 
0.00 
0.00 

207,634.00 
0.00 

£9,395.00 

201,797.00 

215,631.00 
0.00 

356.128.00 
0.00 

108.510.00 
0.00 
0.00 
0.00 
0.00 

249,777.00 

32,288.00 

0.00 

0.00 

227,797.00 
0.00 


1321.070il0 


305.647.00 

aoo 

29.036.00 

0.00 

24.033.00 

82,466.00 


88A#art1 


1,02200 
1,00000 
3,322^)0 
tjOOOOO 
iJOOOJOO 
9_ff^M>00 
17,82U)0 
9Q2iX) 


180.543.00 


26,294^ 
15.93620 
13.640.86 
22,326.72 
26,418.25 
2BiM16» 
23.328.13 
24.769.65 
18.960.22 
0.00 
063.50 


162,700.00 


ia575.26 
90.960.41 
15.610.06 
11.631.15 
0.00 
647.12 


129.424.00 


39.150.00 
18.875  00 
35.07500 
22,350.00 
19,425.00 
53,375.00 
37,550  00 
24,200.00 


250.000.00 


0.00 

57,000.00 

57,000.00 

0.00 

57,000.00 

0.00 

0.00 

0.00 

57.000.00 

0.00 

57.000.00 

aoo 

57.000.00 
57.000.00 
57.000.00 
57,000.00 

0.00 
31,931.00 
57,000.00 
57,000.00 

0.00 
57.000.00 


715.93100 


0.00 
3.224.00 
0.00 
11.864.00 
0.00 
0.00 


t6Apan2 


0.00 

aoo 

0.00 
OJOO 

aoo 
ooo 

OjOO 
MM 


19,1  oaoo 


ojoa 

OlOO 

aoo 

0.00 

0.00 

0.00 

20,06024 

aoo 
ooo 
ooo 

100.76 


20.151.00 


1,901S7 

16.360.29 

IM07M 

2,001^ 

OJOO 

116.38 


23.277.00 


2.019.00 
1.000.00 
1.808.00 
1,152.00 
1,002i)0 
2.726.00 
1,B3&00 
1,246.00 


12.890.00 


11382.00 
OOO 

11.662J0O 

11,6B^00 
OOO 

11.66^00 

11jB82i)0 
OOO 
0.00 

11.662.00 
0.00 

11.66200 
0.00 

11.682.00 
0.00 
OOO 

11,68^00 
0.00 

aoo 
ooo 

11.682.00 
0.00 


116,820.00 


0.00 
1.450.00 

OOO 
5.230.00 

0.00 

0.00 


7117 


to 


OtM 


OOO 


OuOO 
OjOO 


OOO 


OLflO 


aoo 


0.00 


ooo 

ooo 

221.932.00 
0.00 
OuOO 


OyOO 
UO 
000 
OOO 

ooo 

ooo 


221.932.00 


OuOO 
OuOO 
OuOO 
0.00 
OuOO 
OuOO 
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7119 


V  No.  md  Juriidkton 


s-ao64-oo 
s-aoas-oo 

•.«074-00 
S4080-00 

8-aosa-oo 


EddyCouNy- 


LnOoun^.. 

S  SOSO  00    LunaOowly- 


County- 


Mora  County.. 


S-SOas-OO   Olvo  County- 


S-«O04-OO 

s-oooa4o 
s-aoos-oo 

s-ai 00-00 
s-ei  08-00 
s-aii4-oo 


8-4120-00 
8-4128-00 
8-8130-00 
8-81 38K» 
8-«1 38-00 
8-81 40-00 
8-8142-00 
8-8144-00 
8-8148-00 
8-8148-00 
8-6150-00 
8-8152-00 
8-8154-00 
8-6150-00 
8-6160-00 
S-8168-00 
8-6170-00 
6-6172-00 
8-6174-00 
6-4176-00 
6-6178-00 
6-6160-00 
6-6182-00 
8-6166-00 
8-6168-00 
8-6180-00 
6-6182-00 
6-6200-00 
6-6202-00 
6-6212-00 
6-6216-00 
6-6220-00 
6-6226-00 
6-8228-00 
8-6230-00 
8-6232-00 
6-6234-00 
6-6236-00 
6-6240-00 
8-6246-00 
8-62S4-00 
6-4256-00 
6-6256-00 
8-6282-00 
8-6284-00 
6-6288-00 
6-6286-00 
8-6270-00 
6-6282-00 
6-6264-00 
6-4286-00 
6-6288-00 
6-6290-00 
S-6282-00 
6-6294-00 
6-6298-00 
6-6308-00 
6-6310-00 
6-4312-00 
6-4314-00 


no  Anta  County. 
Sondowil  County. 

SonJuinCoun^ 

Sv  Mguri  County. 

Sirti  F«  County 

TaoaCoinly 

Votand*  County 


Aljony  County — 
Ateginy  County- 
Draono  County- 


County- 

CayuQi  County 

CtwuMwiM  County- 

OMmwigCouMy 

Clwnongo  County 

Ohton  County 

ColunMa  County 

Cortvid  County- 


County. 
Oulchan  County. 

Eito  County 

BufMoCNy- 


County— . 
Fnnkin  County- 
FuNon  County.. 


County.. 

Qraano  County 

HitnMon  County-. 
ItHMnw  County- 
JonOfoon  County . 
LawliCounly- 


LMnQMon  County—. 
Msdtoon  County——. 

MonnM  County 

MonigonMiy  County.. 

NHoau  County 

Migm  County 

Onaida  County 

OnondiO>  County 

Ontvto  County 

Orango  County 

OrlMno  County 

Onvago  County 

OtMgo  County 

PMmm  County. 


Counfy.— 

RocMind  County 

St  L—Tono  County- 

Svaloga  County 

SctMnocMy  County - 
SchotHfto  County  — .. 

Sdwytar  County 

S«Mca  County 

Sultoai  County 

SuiMw  County 

Ttogi  County 

Tomptdno  County 

UlalwOouNy. 


Wamn  County 

WaiNnglon  County. 
Wayno  County.. 


WMlchootw  County - 

Wyonring  County 

YalM  County- 


Now  TOfll 


Rogular 


36.370.00 

0.00 
35.130.00 

0.00 
38,786.00 

0.00 
30.638.00 
42.89100 
39,641.00 
74.621.00 

0.00 
58,713.00 
40,067.00 
29,357.00 


666,299.00 


Sol-AMo  ConwnMoo- 
Htm  Yortt  Oty „. 


101,904.00 
27.454.00 
07,157.00 
52,684.00 
47,723.00 
62,254.00 
39,696.00 
27,774.00 
53.624.00 

O.OO 
25,230.00 
21,403.00 

0.00 

305,647.00 

250,646.00 

29,592.00 

44.815.00 

52.342.00 

0.00 
23,177.00 

0.00 
43,597.00 
88.616.00 

0.00 

0.00 
36,690.00 
281,828.00 
47,169.00 
547,213.00 
145.628.00 
115,246.00 
201,434.00 

0.00 

0.00 
31,516.00 
67,044.00 
26.459.00 

0.00 
68,055.00 

0.00 
90,187.00 

0.00 
60,274.00 

0.00 

0.00 

0.00 

46,654.00 

629,596.00 

33.483.00 

0.00 
28,898.00 
68,76£00 
36.626.00 
30.160.00 

0.00 
356,876.00 

0.00 

aoo 

0.00 
3,655,208.00 


SSA  parti 


8,038,672.00 


0.00 

7,056.00 

0.00 

18,626.00 
0.00 
6,296.00 
0.00 
0.00 
0.00 
0.00 

34.066.00 
0.00 
0.00 
0.00 


62.954.00 


0.00 
0.00 
0.00 
0.00 
2,500.00 
0.00 
0.00 
0.00 
0.00 

12.447.64 

^500.00 

0.00 

34,140.27 
0.00 
0.00 
0.00 
0.00 
0.00 

10,425.33 

0.00 

5,000.00 

0.00 

0.00 

15,912.92 

11.338.72 
7.693.10 
0.00 
0.00 
0.00 
0.00 
0.00 

64.686.35 

13,970.66 

52,481.37 
0.00 

17,786.65 

0.00 

6.129.22 

0.00 

30,280.22 
0.00 

24.530.71 
3.108.49 

15.457.93 
3,600.54 

5,3i&eo 

3,65^82 
0.00 
0.00 

8,446.78 
0.00 
0.00 
0.00 
0.00 
14,860.25 
0.00 

7,^^^11 

6,160.53 
1,833.98 
7,100.41 


SSApart2 


368.796.00 


0.00 

3.160.00 

0.00 

6.350.00 

0.00 

3,710.00 

0.00 

0.00 

0.00 

0.00 

15.266.00 

0.00 

0.00 

0.00 


37,168.00 


10,000.00 

0.00 

0.00 

0.00 

5,000.00 

9,ooaoo 

5,000.00 
0.00 
5,000.00 
0.00 
5,000.00 
3.000.00 

10,000.00 

10,000.00 

0.00 

3,000.00 

3,400.00 

7,500.00 

3,000.00 

4,000.00 

3,100.00 

4,000.00 

7,500.00 

4,000.00 

0.00 

0.00 

1^000.00 
5,000.00 

16,000.00 

5,000.00 

0.00 

UOOO.OO 
5,000.00 

12,000.00 
0.00 
5.000.00 
4,000.00 
5,000.00 
5,000.00 
0.00 
3,000.00 
5,000.00 
2.500.00 
9,945.00 
2.500.00 
5,000.00 
3.000.00 

16.000.00 
0.00 
2.500.00 
5,000.00 
5,000.00 
3,000.00 
3,000.00 
2,500.00 

16,000.00 

3,5oaoo 

0.00 

0.00 

36,000.00 


316,946.00 


RaaNocatk)na 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 


ID  No.  and  luriadtellon 


aoo 


8-6316-00 
8-6320-00 
6-6324-00 
6-8326-00 
6-6330-00 
6-6332-00 
8-6334-00 
6-6336-00 
6-6336-00 
8-6340-00 
8-6344-00 
6-6346-00 
6-6346-00 
6-6350-00 
6-6352-00 
8-6354-00 
6-6356-00 
8-6360-00 
8-6362-00 
6-6366-00 
S-6368-00 
6-6370-00 
6-6372-00 
8-6376-00 
8-6376-00 
8-6386-00 
8-6388-00 
6-6392-00 
e-6394-00 
8-6306-00 
8-6400-00 
8-6404-00 
6-6406-00 
8-6418-00 
6-8420-00 
6-8422-00 
8-6424-00 
8-6426-00 
6-6426-00 
6-6430-00 
8-6432-00 
8-6434-00 
8-6436-00 
8-6438-00 
8-6440-00 
6-6442-00 
6-6446-00 
6-6450-00 
8-6454-00 
6-6456-00 
8-4460-00 
6-6462-00 
8-6464-00 
6-6466-00 
6-6466-00 
6-6470-00 
8-6472-00 
8-6474-00 
8-6476-00 
8-6478-00 
8-6480-00 
6-4482-00 
8-6484-00 
8-6486-00 
6-6490-00 
8-6492-00 
8-4494-00 
8-6496-00 
8-6498-00 
8-6500-00 
6-6502-00 
6-6604-00 
6-4508-00 
6-6512-00 
8-6514-00 
8-6518-00 
6-6520-00 
8-6624-00 
8-8528-00 
8-8528-00 
8-6630-00 


ivonn  wvoww 
High  PoM  Oty/OavidKin,  Quiitord  Co ... 

Alamanoa  County 

AKoi^iany  County 

Anoon  County 

Ava«y  County 

Daautort  County 

BarUe  County 

Biaden  County 

BfunawM  County 

BunoonrtM  County 

Burka  County 

Cabanua  County . 

CaWwal  County 

Camdan  County 

Cartarat  County 

Caswaa  County 

Catawba  County 

Charotcaa  County 

Ctwwn  County -^.. 

C1a»aland  County _— ., 

CohimlMa  County . 

Oravan  County. 


CumtMriand  Couniy- 
Cuntluck  County  ...... 

Dara  County 

Oupin  County 


Ourtiam  County 

Edgaoomtw  County.. 

ForayVi  County 

Frankin  County 

Gaalon  County 

Galaa  County 

GranwMa  County .. 

HaWax  County 

Hamatt  County 

Haywood  County  ..— 
Handamn  County..- 
Hartlofd  County  ....... 

Hoka  County 

Hyda  County—-. 

Iradal  County 

Jackaon  County 

Jotmaton  County...... 

Jonaa  County 

Laa  County 

Lanoir  County 


McDowal  County 

Itodtoon  County 

MacManburg  County. 
Mitctwl  County  „— .„. 
Momgomary  County.. 

Moora  County 

Naat)  County. 


Now  Hanowar  County. 
No'lhamplon  County.. 

Onakiw  County 

Oranga  County 

PamKoo  County 

Pasquotank  County.... 
Pandaf  County  —......„ 

Paiquimana  County 

Paraon  County 

PW  County 

Pok  County. 


RictHnond  County-... 

Robaaon  County 

Rockingham  County. 

Rowan  County 

Rulhartord  County— 
Sampaon  County — 

Scotlwid  County 

Stokaa  County 

SunyCounty- 


Tranaytvanla  County. 

TynaM  County— 

Vanoa  County 

Waka  County 

Wanan  County. 


Ragular 


WaiMnglon  County .. 

Watauga  County 

Wayna  County 


182.818.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

28.523.00 

56.468.00 

0,00 

0.00 

0.00 

0.00 

22,921.00 

aoo 

0.00 

0.00 

0.00 

32,414.00 

25,422.00 

23,370.00 

91,812.00 

0.00 

0.00 

0.00 

58,264.00 

30.704.00 

107.548.00 

0.00 

0.00 

0.00 

0.00 

29,292.00 

26.556.00 

0.00 

0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

30,832.00 

0.00 

21,859.00 

25.316.00 

0.00 

aoo 

176,589.00 

0.00 

0.00 

0.00 

34,916.00 

57,687.00 

0.00 

22,678.00 

22.921.00 

aoo 

0.00 
0.00 
0.00 
0.00 
34,338.00 
0.00 

aoo 

70,302.00 
47.809.00 

aoo 

24.995.00 

22.215.00 

21,937.00 

0.00 

28,993.00 

0.00 

0.00 

24,995.00 

110.222.00 

0.00 

0.00 

0.00 

35,365.00 


SSA  parti 


0.00 

14,000.00 

2.500.00 

5,000.00 

3,000.00 

15,000.00 

7,000.00 

6,000.00 

0.00 

0.00 

14,334.00 

5,000.00 

12,000.00 

6,000.00 

0.00 

9,000.00 

14,500.00 

6,500.00 

6,000.00 

0.00 

0.00 

0.00 

0.00 

6,000.00 

8,000.00 

14.000.00 

0.00 

0.00 

0.00 

15.000.00 

30.000.00 

6,000.00 

6,000.00 

0.00 

0.00 

15,000.00 

14,500.00 

laooo.oo 
1^ooo.oo 

10,000.00 

13,000.00 

6,000.00 

aoo 

5.000.00 
0.00 
0.00 

13.000.00 

5,000.00 

0.00 

5,000.00 

6,000.00 

14,000.00 

0.00 

aoo 

11,000.00 

aoo 

0.00 

5,000.00 

13,000.00 

8,000.00 

6,000.00 

14,000.00 

0.00 

7,000.00 

14,000.00 

0.00 

0.00 

laooo.oo 

0.00 
0.00 

aoo 

12,500.00 

0.00 

6,000.00 

6,000.00 

aoo 

0.00 

8,000.00 

5,000.00 

10,000.00 

0.00 


S8Apait2 


0.00 

4,00000 
0.00 
0.00 
0.00 

6,000.00 
0.00 
0.00 
0.00 
0.00 

3,000.00 
0.00 

6,000.00 
0.00 

6,000.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aog 

0.00 

2.000.00 

6,000.00 

0.00 

0.00 

0.00 

6,000.00 

8,000.00 

0.00 

2,000.00 

0.00 

0.00 

5,000.00 

0.00 

3,000.00 

5,000.00 

5,000.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

3,000.00 

0.00 

0.00 

0.00 

0.00 

2.000.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 
3.000.00 
0.00 
0.00 
0.00 
0.00 
0.00 
5.000.00 
0.00 

aoo 

5.000.00 
0.00 
0.00 
0.00 

3.00000 
0.00 
0.00 
0.00 
0.00 
0.00 

1.900.00 
0.00 
0.00 
0.00 


OJOO 

aoo 
ooo 

0.00 

aoo 
aoo 
aoo 

OJOO 
OjOO 

aoo 
aoo 
ooo 

OilO 
OOO 
OJOO 
OOO 
OJOO 
OOO 
OOO 
OOO 
OJOO 
OOO 
OJOO 
OJOO 
0.00 

aoo 

OOO 

aoo 

OOO 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
OOO 
OOO 
OOO 
0.00 
OOO 

aoo 

0.00 
0.00 
0.00 
OOO 
0.00 
OOO 
0.00 

aoo 

OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 

aoo 

0.00 
0.00 


/  V«L  M.  No.  36  /  Ttmday.  Fehruiy  21.  IflOt  /  Blotioeg 


Fedwal  Regbter  /  Vol  56.  No.  35  /  Thursday.  February  21.  1991  /  Notices 


7121 


ONaand 


•-6632-00 

S-a894-00 

■  ease-oo  yi 

SeSM  00    Yi 

esaw-00 


•-•642-00    Nort) 


Courty- 
Oounly- 
Coai^- 
ODHNy- 


•■464^40  Noftfwni  Morth  Oifcoii 

•-•8M-00  SoumCHKl 

•-•8B0-00  SoutiNHtt 
»48B2-00 


•-••••-00   Grand  FMa  OouNy— 
•-•670-00 


•-•872-00    Coiun*iiB/FairfWd,FrvMnOM.. 

•-•67S-00   AdmCoumy 

•-•060-00    AamCow% 

9-mai-OO   AMndOotf% 

•-mu-CQ   AahUatMOamf^ 

ASwnaCnaily. 


)Caun(y„ 
v4B6&^X)  BMnofil  Oounfy« 
•  ••62-00    Brown  CoM<»,-. 


•-C700-00 

»«7ne-oo 

•«l»-00 
•-C700-00 

•-tno-oo 

»-S712-00 
•4714-00 
•-C719-00 
•47aB-00 
•-C7»-00 
•-C7S2-00 
•-4734-O0 
•-•740-00 
•-6746-00 
•-•740-00 

•-tno-OQ 

•-•712-00 
•-•7S4-00 
•-•7S8-00 
•-•TSO-OO 
•-•7t2-0O 
•  «7«4  00 
•47a^-00 
•-•7W-00 
»-a770-00 
•-•772-00 
•-•774-00 
•-6778-00 
•-CTTS-OO 
»47K)-00 
•-C7I2-00 
•-«7a4-00 
•-•7aB-00 
•-•TM-OO 
•-•760-00 
•-•7B8-00 


CvralCouity 

OMmpaignCMnty. 
OmkC 


Ragulw 


CMnnont  Gsunty^-H, 

CMonOMi% 

Oounly. 


OmUu* 


OmtmCmmt^. 


Oaunly. 
Oounly. 
EitoOMa^. 


FuNon 


OBWrty- 


OrMns  Oounly 

Oumrmtf  Cmirtr- 


HHitoon  Oowly.» 

HiStMnd  Oounly  > 
HocMn6  Oounly - 
HotmMOounly_ 
HwonOoun^ 

Jaflawn  Oaunly! 

KnoKOiMW^    

UtwOowdy. 


Caunly. 

UoHngOouR^ 

Logon  OoH% 

LoratnCoun^ 


I  Oounly  „ 
Muhortns  Oounly. 


IYO-00 

•-••12-00 
•-••14-00 
116-00 


MataoOoun^. 


MOTlOaun%. 
Monro*  CeuMy. 


Oounly. 


Monvw  CouMy— _ 
MuMnfua  County. 


23.947.00 

43,447.00 

0.00 

0.00 

0.00 


140^.27S.OO 


OJOQ 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
30,256.00 
0.00 


80,2S6.«0 


540.401.00 

0.00 

0.00 

0.00 

77.443.00 

32.329.00 

aoo 

48314.00 

2Si2O0.OO 

1O0.018.OO 

aoo 

0.00 

78.7S^00 

0.00 

22.814.00 

0.00 

OJOO 

37.863.00 

783.848.00 

0.00 

0.00 

aoo 
aoo 

OJOO 
0.00 
0.00 
0.00 
0.00 

40.774.00 
440.827.00 
0.00 
0.00 
0.00 
0.00 

23.158.00 
0.00 
0.00 

53.368.00 

23.434.00 

aoo 

26355.00 

OJOO 

31.024.00 

0.00 

22.279.00 

181371.00 

303315.00 

aoo 

188.74Z00 
030 
0.00 
030 
030 
030 
030 

•10467.00 

030 

030 

67.22330 

030 


«6Ai 


030 

10.00030 

5,000.00 

2.48a00 


4vf  |S^V4P 


95f880.«5 
14377.25 
2538130 
27.106.26 

3637630 

29.742.26 

030 

24530 


t1«;746.8e 


15.286.00 

2036130 

98JS0.00 

7.72130 

&10330 

133630 

730030 

134330 

030 

3.11930 

ia41B30 

730030 

2.74230 

3031430 

030 

1130630 
030 

38.16530 
934430 
831230 

1838830 
1048230 

730030 
1936030 

730030 

23.24930 

030 

15.19930 

9.43830 

936130 

730030 

030 

1034830 

730030 

030 

1.11030 

37.75030 

030 

28324.00 


a6Ap«t2 


2.48830 

3834730 

030 

<17830 
1046230 

730030 

079330 
2434730 
1336330 
2O77030 

730030 
1730430 

730030 


■  W9gnft 

1J7Q30 
730030 


0.00 

O30 

0.00 

1368.00 

46730 


•8.418.08 


1.72048 
U1438 
13M31 
130O34 
S390S1 
tJ7231 
1^43030 
030 
OOO 


11387.00 


030 
030 


030 

337O00 

030 

030 


830 

•30 

231238 

030 


332730 

030 

2tt*430 


OOO 


232130 

1O70830 

030 

2J0630 

SDJMfM 


030 
4.16130 
0301 
038 


R— Hocallono 


10  No.  ond  jurisdiction 


0.00 
030 
030 
OaOO 
030 


0.80 


•30 


•30 
030 
030 
030 
030 


OOO 


0.00 

030 

46.780.00 

aoo 

030 
030 
030 
030 
030 
030 


OOO 
OOO 


O30 
030 
030 
030 
OOO 
030 
OOO 


OOO 


011230 
1.1 


030 
7.18830 
030 
030 
030 
1036830 


OOO 
2348.00 

030 
OOO 
030 
030 
030 


030 
138030 
132430 

030 
2321.00 
1.1 


1J6130 


O80 
•30 
030 
030 
030 
030 
030 
030 
030 
03B 
030 
030 
030 
030 
030 
030 
830 

wt.oayjo 

030 
030 
030 
030 
030 

030 
030 

aoo 

0.00 
OOO 
030 
030 
030 


8-8832-00 
8-8634-00 
8-8838-00 
•-•838^)0 
8-8840-00 
8-8842-00 
8-6844-00 
8-6848-00 
8-8648-00 
8-8852-00 
8-8854-00 
8-8658-00 
8-8858-00 
8-8860-00 
8-8882-00 

8-887(M)0 
8-8874-00 
8-8878-00 
8-8878-00 
8-8880-00 
8-6882-00 
8-6884-00 
8-6888-00 
8-6688-00 
8-6890-00 
8-6892-00 
8-6894-00 


8-6898-00 

8-6897-00 
8-8910-00 
8-6818-00 
8-8922-00 
8-8824-00 
8-6926-00 
e-8936-OO 
8-6838-00 
8-6048-00 
8-6950-00 
8-6860-00 
8-6962-00 
8-6972-00 
8-6974-00 
8-6980-00 
8-6988-00 
8-6990-00 
8-6992-O0 
8-7002-00 
8-7010-00 
8-7012-00 
8-7014-00 
8-7018-00 
8-7020-O0 
8-7028-00 
8-7034-00 
8-7038-00 
8-7038-O0 
8-7040-00 
8-7042-00 
8-7044-00 
8-7048-00 
8-7050-00 
8-7052-00 
8-7054-00 
8-7056-00 
8-7058-00 
8-7082-00 
8-7084-00 
8-7068-O0 
8-7078-00 


OttowaOoynly.... 
PauMng  Oounty„ 

Pony  Oounly 

PtckOMiy  County. 

Pto  Oounly 

Portogo  Oounly  .„ 

PraM  County 

Putnam  Oounly  .„ 
raoMand  County - 
Roaa  County., 


Sdoto  Oounly 

Sonoca  County  „. 

SMby  County 

Staik  County. 


Summit  Oounly 

Tnanbul  Oounly 

Tuocarawo  County.. 

Union  County 

Van  Wart  Oounly 

VMon  County. 

Warron  Oounly 

Waahing^on  County.. 

Wayna  County. 

WWamo  County 

Wood  County 


Wyandot  County 

Stale  Sat-Aaida  Commmsa. 


Otdahoma 
Otdahoma  Oty/Canadtan,  IMdain.  Oldaho. 

Tutaa.  Oaaga.  Tulaa 

Backham  County „.. 

Caddo  Oounly 

Cartar  County 

Charatwa  County 

Choctaw  County 

Coal  County ,. 

Comanctw  County 

Croak  County 

Dalaifwm  County 

Gaivin  County 

Grady  County 

Haakaa  County 

Hughaa  County „ 

JohnatonCounty.....,.,..„.„.„„.._.............„„„ 

Latimar  County 

La  Ftoro  County 

Lincoln  County .^ . 

Mccurtain  County 

Mayaa  County 

Murray  County 

Muakogoo  County „ 

Noiwata  County 

OMuaksa  County j 

Otmuloaa  County 

OttiiM  County 

Pawnoa  County 

Payna  County 

Pitbburg  County 

Pontotoc  County 

Pottaii>atomla  County 

Puahmataha  County  .„.„.„.„..... _.._... 

Rooar  MMa  County 

Rogars  County 

Samirwia  County .«..»» 

Sequoyah  County 

Slaphane  County  .........„„..,_.„_ _„ 

Tlman  Oounly  .„ 

Tulaa  County 

Wagoner  Oounly. .„.„..„ _... 

wooowwo  iXMiy  ......H.^ «*>...>.«....«» 


OvvQon 
8-7080-00   Portland/aacfcamua,  Multnomah.  Weshington.. 

8-7082-00   Salem/Merion,  Po*  Coe.  ™ 

8-7068-00   Baker  County  ~_ 

8-7090-00   Benton  County  ~. .,.,,, ..„ ...>...„„ 


RagulBr 


30177.00 

0.00 

29399.00 

030 

0.00 

0.00 

0.00 

0.00 

89323.00 

49,134.00 

51351.00 

54.822.00 

39.04^00 

0.00 

232387.00 

304.043.00 

157345.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


SSApertI 


4,540.630.00 


521.470.00 

aoo 
aoo 

23,028.00 

30397.00 

23,712.00 

0.00 

0.00 

54.480.00 

44350.00 

0.00 

0.00 

33.697.00 

0.00 

aoo 

0.00 

0.00 

33.69700 

0.00 

24.075.00 

25309.00 

0.00 

55.057.00 

0.00 

0.00 

31.238.00 

22.686.00 

0.00 

28.737.00 

40,689.00 

26,427.00 

0.00 

0.00 

aoo 

46391.00 
22358.00 
26,941.00 
26.663.00 
0.00 
0.00 
27,839.00 

aoo 


1,168,750.00 


567,975.00 

154345.00 

0.00 

26,87630 


0.00 

7,000.00 

0.00 

13,884.00 

21,424.00 

33,186.00 

8,418.00 

7,000.00 

1,828.00 

1,441.00 

0.00 

3372.00 

0.00 

7,787.00 

5,732.00 

9,363.00 

3.902.00 

20634.00 

7.000.00 

7.000.00 

7369.00 

14,883.00 

2133700 

17.078.00 

7,000.00 

15,885.00 

7,000.00 

aoo 


928.811.00 


0.00 

248,656.10 

ia468.94 

0.00 

0.00 

0.00 

8.366.14 

4,806.00 

0.00 

0.00 

11.069.74 

13,337.76 

0.00 

9,06710 

11.610.46 

aoo 

6,593.78 

aoo 

14.704.58 
0.00 

aoo 

7374.42 

0.00 

5,722.62 

6.218.28 

0.00 

aoo 

9.057.06 
0.00 

aoo 
aoo 

24.047.02 

5.377.06 

2325.06 

0.00 

0.00 

aoo 

0.00 

5.016.68 

0.00 

0.00 

11.865.80 


8SAp«t2 


030 

0.00 

5.484.00 

2,56630 

OOO 

430830 

2,048.00 

1334630 

030 

0.00 

0.00 

0.00 

0.00 

2,430.00 

030 

0.00 

7,37930 

3,432.00 

aoo 

0.00 

0.00 

2,024.00 

20,929.00 

^594.00 

0.00 
1,520.00 

0.00 
1.151.00 


230302.00 


415.305.00 


0.00 

0.00 

1.000.00 

0.00 


0.00 

0.00 

3.02832 

0.00 

0.00 

0.00 

^514.49 

131439 

0.00 

0.00 

0.00 

3.943.18 

0.00 

2,828.79 

2314.49 

1314.39 

1,885.87 

0.00 

4388.67 

0.00 

0.00 

2,514.49 

0.00 

1,600.18 

0.00 

0.00 

0.00 

2314.53 

0.00 

030 

0.00 

3,857.48 

1,771.58 

0.00 

0.00 

0.00 

0.00 

aoo 
aoo 

35,717.27 
0.00 

aoo 


71,80000 


0.00 
4,000.00 

0.00 
2.00030 


0.00 
0.00 
030 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


137,847.00 


2,341.37 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
O.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


2341.37 


030 
030 
0.00 
OOO 
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ONaand 


•-7100-00 
•-710S-00 
•-7104-00 
•-71QO-00 
»710^-00 
•-7110-00 
•-7112-00 
•-7114-00 
•-7119-00 
•-711^-00 
•-7110-00 
•-7182-00 
•-71C4-00 
•-71M-00 
•-7ia-00 
•-71S2-00 
•-71S4-00 
•-7180-4O 
•-7142-00 
•-71S2-C0 
•-7164-00 
•-7160-00 
•-7166-00 
•-7100-00 
•-71«2-00 
•-Tlfl^-OO 
•-71W40 


•-7174-00 

•-Tiao-oo 

•-71S4-00 
•-7K8-00 

•-nwoo 

•-TIfO-OO 
•-71C4-00 
•-71W00 
•-7XaiM» 
•-7188-00 

•-Tao^-oo 

ft-7»10-00 
•-7212-00 
•-7214-00 
•-7(1»40 
•-72tOmO 
•-7222-00 
•-7224-00 
8-7228-00 
•-7280-00 
•-7284-00 
•-7240-00 
•-7M2-00 
•-7248-00 
8-7248-00 
8-7282-00 
8-72S4-00 
8-7286-00 
^7288-00 
8-7280-00 
8-7284-O0 
•-7288-00 
8-7272-00 
8-7282-00 
8-7284-00 
•-7I88-00 
•-7288-00 
8-7280-00 
8-7282-00 
8-72*4-00 
8-7380-00 

•-Taoo-oo 

•-7314-00 
•-731S-00 

•-Tsao-oo 


OolunMiODunly. 
OomT 
Oook< 
Cwryl 


QmtCmMf 

Ooun^. 
OmKtf — 


KlMM«iOwnly. 


\jmm  Oammf 

Unooln  Ooiff^- 
UwOoMXy, 


OeuMy— . 

Svwinm  Oowi^». 

Un«MtOouf%— . 
IMonOoufi^  — .«. 


B«irywm/U<<)gh.  Norttwmplon  Oiw.. 
MnQnwy  opBHiy...— M— - 

AfiiMinng  ppm**^ i  ■  i  ■ 

BmmOemtf 

QnMy- 


Bndtont  OBunly~. 

BuctaOBoniy 

MtarOawty 

OwnMiCoun^-. 
CifiMron  Ooun^. 
OMtan  Ooun^__ 


__  _  Cdonly. 
OMon  Oourttjf  .**^. 
ColumMaCna«y. 
Qwtad  Oeunty- 
DaupMnOounly. 


Ooimly  — 

EkCoHMir 

EftaCoumy 

FflysQa  Ojunty 
FofMl  Ooiffily  «_« 
FuNonOowHy 

HunMnfdon  County.. 

MmODomy 

Jflviifson  COunCy . 


Oaanty„ 

Oouniy 

Oounly 

LunnwOoiaily 

Lyoomino  County 

MchMROBiaMy 

mtntiOuurttjf 

MNMn  County. 


Monrea  County 
MontgonMry  County  „ 
Montour  Caa«y. 


•-7SM-00 
•-738^^» 


NoittuMhMlvid  County.. 
PMMitphia  aty/OouMy . 

PolMrCowity 

SchuyAB  County 

SonwfBit  County         ,  , 
SuA«nOiMnty. 


Tioga  Oomty, 


County- 


Rtgular 


0.00 

24J24.00 

67,024.00 

0.00 

0.00 

66388.00 

74^43.00 

0.00 

0.00 

0.00 

0.00 

•7,670.00 

0.00 

41J07.eO 

41,382.00 

0.00 

183,803.00 

23,828.00 

63,982.00 

0.00 

OM 

0.00 

0.00 

87,400.00 

0.00 

0.00 

0.00 

0.00 

0.00 


1.460.405.00 


22S«338.00 
577,811.00 
43JS3.00 
00,830.00 
34,56Z0O 
148,028.00 
78,003.00 
28,288.00 

aoo 

0.00 

0.00 

0.00 

0.00 

82,388.00 

28,841.00 

84,187.00 

23.070.00 

35,343.00 

48,562.00 

112.038.00 

0.00 

0.00 

145.051.00 

101.519.00 

0.00 

0.00 

25.957.00 

32.585.00 

66,453.00 

0.00 

117,481.00 

181,808.00 

0.00 

0.00 

0.00 

0.00 

0.00 

20,357.00 

0.00 

0.00 

0.00 

68332.00 

823375.00 

0.00 

0.00 

48,049.00 

0.00 

22314.00 

830 


SSApvtl 


1430a00 

0.00 

030 

730030 

0.00 

0.00 

1.00030 

6300.00 

1,000.00 

430030 

030 

7.000.00 

300 

030 

i3oaoo 

030 

030 

030 

6,608.00 

8.000.00 

Looaoo 

15,00030 
0.00 
1,000.00 
1.000.00 
5.000.00 
1.000.00 

16300.00 


11^196.00 


aoo 
aoo 

030 
0.00 
0.00 

aoo 
aoo 

0.00 

66,44^00 

33376.00 

70363.00 

1323.00 

13.204.00 

0.00 

030 

030 

030 

030 

030 

0.00 

96,27830 

7,46830 

0.00 

0.00 

1323.00 

5,107.00 

0.00 

030 

030 

23302.00 

0.00 

0.00 

30,122.00 

171,756.00 

35,637.00 

14.752.00 

32.048.00 

0.00 

17.45630 

74.506.00 

334a00 

030 

0.00 

732830 

6031730 

aoo 

2388.00 

030 

1638230 


8SAjMrt2 


8,00030 
0.00 

aoo 

030 
030 
0.00 
0.00 
030 

aoo 
aoo 

1300.00 
030 

aoo 
aoo 

0.00 

230030 

430030 

2.S0aQ0 

130030 

f. BOO  00 

030 

030 

2JD00j00 

1030030 

aoo 
aoo 

338&00 

aoo 

12.000.00 


60.195.00 


030 

6030030 

030 

030 

0.00 

030 

030 

030 

1030030 

5.00030 

15.00030 

030 

230030 

0.00 

030 

aoo 

038 
030 

aoo 

030 

aoo 

030 
0.00 
0.00 
030 
030 
030 

23oaoo 
aoo 

5.00030 

030 

038 

5.00030 

0.00 

S30030 

3300.00 

530030 

030 

33oaoo 
loooaoo 

0.00 

0.00 

0.00 

l,ono.00 

6J&JQ30 

030 

030 

030 

3.000.00 


DNawitf 


aoo 


8>-7S30-00    Vi 


County- 


•-7S34-00   WaoNnBton County. 
•-7836-00   WaynvCowityi.. 


030 


030 
030 
030 


•-783»^X>    WMlRHMlMtd  County.. 

•-7840-00   WyommtCeanty 

8-7842-00    Yotfc  County. 


0-7844-00   Staf  OrtAHiUCommM— - 


030 
030 


aoo 

030 
030 
030 
030 


•-7S54-00    PiovMonea  Census  County.. 
8-7866-00   SWaSolVksWsCorammo*. 


AOO 
030 
030 
OuOO 


036 


0.00 
0.00 


AbbMMt  County — 
AHwn  Coanty.»~_». 
AlsndiltCtMnty.-. 
AndSFBon  County... 
Bambarg  County — 
BsfflwsV  County  »— 
BsMAirt  County — 
Bottoloy  County  — 
CsSmn  County  — 
Chsrtoslon  County.. 
Chsraksv^  County  ~. 
Chs8MrCbunty„ 


0.00 


Oounty- 
dsrandon  County.^ 
Cotakm  County — 
Dartnglon  County — 
OWoN  County.. 


-County  „. 
EdQStWif  County  .«...< 

F*1Wd  county 

Ftorsno*  County  — 
Gooigatown  County . 
Qrissnvflo  County.. 


MO 


County. 
Hampton  Cadnty.~~ 
Hony  County. 


030 
030 


030 
030 
030 


030 

133.74730 

030 

030 


830 

aoo 

030 


.  030 

0.00 

0.00 

70382.00 

aoo 

030 
030 
830 
830 
630 

aoo 

0.00 
0.00 
0.00 
038 
030 
030 
038 
0.00 


8-7370-00 
8-7372-00 
8-7374-00 
••7376-00 
8-7378-00 
6-7380-00 
6-7362-00 
8-7384-00 
6-7386-00 
•-7388-00 
•-7394-00 
•-7396-00 
•-7396-00 
6-7400-00 
8-7402-00 
8-7404-00 
•■7406-00 
8-7406-00 
•-7410-00 
•-7412-00 
•-7414-00 
0-7416^)0 
•-7416-00 
8-7422-00 
6-7424-00 
8-7426-00 
ft-7426-00 
8-7430-00 
•-7432-00 
8-7434-00 
8-7436-00 
S-7436-00 
6-7440-00 
8-7442-00 
8-7444-00 
8-7446-00 
8-7448-00 
8-7450-00 
8-Z462-00 
8-7454-00 
•i-7458-00 
8-7460-00 
•-7462-00 
•-7464-00 
•-7468-00 
6-7466-00 


»^488-00  BronnCaiinty 

•-7574-00  MInnsfcala  County 

»7Seo-00  Ponnintfw  County 

8-7614-00  Stata  Oar  Aslda  CommUls*- 


Ragular 


County. 
Korahaw  Cdunty. 


County. 
Lawaoa  County — 
Lm  County. 


Lasdn^on  Ctiunty.« 
Mcoonntcfc  Oxinty.. 
Marian  County.. 


Marftoi9  County..-., 
NanrtMBy  County — 

Oconaa  County 

Oranoateg  County. 

PickanaXtounty 

RkMMd  County  — 
Sahida  Caunty.. 


SpaitaflbMg  County . 

SumtarCaiaity 

Union  GoHBty. 


YorttGouRty_ 


County.. 


•-7616^)0  AndsraavCtaHnty. 

•-7618-00  BadknOOounty... 

V-7820-00  Ban8»iG8Bnty...~ 

•^822-00  BMMaaCMnty... 

•-9824-00  Blounteaanty 

»9828-00  Brada^County.. 


030 
030 
223S730 
030 
OQO 
O30 
030 


3369361.00 


246,20600 

aoo 


1636730 

88.12830 

030 

196.12830 

susaoo 
fla.3woo 


1317354.00 


tSApart2 


auBa83» 


030 
10.88UI8 


20435330 


246306.00 


0.00 

56.314.00 

0.00 

6e,640.00 

0.08 

0.00 

22,708.00 

36,519.00 

0.08 

124,461.00 

0.00 

21,44a00 

0.00 

0.08 

0.00 

34.317.00 

0.00 

23,969.08 

0.08 

0.08 

59,731.08 

31,302.00 

111,566.06 

39,171.00 

0.00 

•4,719.00 

0.00 

25,337.00 

32.156.00 

22,060.00 

0.06 

0.00 

0.00 

29371.00 

22.344.00 

o.oa 

27,475.00 

62.306.00 

030 

106,330.00 

aoo 
e1.91^oo 

41,501.00 

0.00 

21.K2.00 

80.167.00 


1384,562.00 


25,166.00 
0.00 

36384.00 
0.00 


6T.490.00 


383aaoo 

030 
030 
030 

38.72730 


030 
7136830 


71.956.00 


5382.00 
008 

633430 
030 

7342.00 

636830 

aoo 

030 

4t16130 
030 

0382.00 

0.00 

11316.00 

12.16830 

12.611.09 

0.09 

14,128.00 

0.00 

6^780.00 

7,087.68 
0.00 
0.00 
0.08 
8.00 

7,844.00 
8.08 

8,16638 
0.08 
0.08 
0.00 

8310.00 
10,600.00 

3304.00 

aoo 

aoo 

6;490.00 
0.00 
0.00 

73oaoo 

0.00 

8361.00 

0.00 

0.00 

630i.oa 

0.00 
030 


1431830 
030 


i«a36aoe 


0.00 
41321.66 

0.00 
146,72632 


188380.00 


030 

831532 

438231 

2386J8 

030 

030 


143133B 


0.08 
138008 

030 
2.48830 
2^182.00 


•38 
006 
ftOB 
038 
038 
008 
030 


204378.00 


030 

8.00 
332600 

OdOO 
3198430 

4,180.88 
41388.60 


4366.08 
0.08 

2326.88 

2,431L8» 
0.08 
0.88 
8.08 
0.00 

2.888.88 
•00 

ei2o.oo 

0.00 

0.06 

0.00 

2,861.00 

9,498.08 

1.181.80 

0.08 

0.00 

2332.00 

0.00 

aoo 

1879.08 

030 

1354.00 

aoD 
aoo 

2.132.0O 

aoo 

0.00 


OUOO 
5^47738 


638730 


ii.i6aoo 


000 
13083» 
1.42031 


ObOO 


aoo 

038 


aoo 


aoo 
ao8 
ao8 

038 
038 

aoo 

0.08 

ao8 
ao8 
ao8 

0.08 

ao8 
aoo 
ao8 

0.08 
0.08 
0.08 
0.08 
0.08 
0.68 
0.08 

ao8 

0.08 
0.08 
0.08 
0.08 
0.00 
0.08 
0.08 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

030 
030 

aoo 
aoo 

0.00 

aoo 
aoo 


0.00 


0.00 
0.00 

aoo 
aoo 


0.00 


030 
030 
030 
030 


030 
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D  No.  snd  JufWUion 


•-7ea»-oo 

•-7«3IMI0 
•-7832-00 
•-7«a4-00 

•-Teas-oo 
•-7es»-oo 

S-7S40-00 
S-TSO-OO 
S-7044-00 
8-7«4»40 
•-764»40 
»-7«6IMI0 
8-7082-00 
8-7868-00 
8-7«6»-00 
8-7880-00 
8-7082-00 
8-7084-00 
8-7088-00 
8-7088-00 
8-7870-00 
8-7072-00 
»-7874-00 
8-7870-00 
8-7678-00 
8-7e8(M» 
8-7882-00 
8-7088-00 
8-7888-00 
8-7000-00 
8-7882-00 
8-7804-00 
8-7008-00 
8-7608-00 
8-7700-00 
8-7702-00 
8-7704-00 
8-7708-00 
8-7708-OO 
8-7710-00 
8-7712-00 
••7718-00 
8-7718-00 
8-7720-00 
8-7722-00 
8-7724-00 
8-7728-00 
8-7728-00 
8-7730-00 
8-7732-00 
8-7734-00 
8-7738-00 
8-774O-00 
8-7742-00 
8-7744-00 
8-7748-00 
8-7748-00 
8-7752-00 
8-77S4-00 
8-77S8-00 
8-7758-00 
8-770040 
8-7702-00 
8-7704-00 
8-7708-00 
8-7788-00 
8-7770-00 
8-7772-00 
8-7774-00 
•-7770-00 
8-7778-00 
8-7780-00 
8-778»-00 
8-7788-00 
8-7788-00 
8-7790-00 
8-7782-00 
8-77B4-00 
8-7798-00 
8-7708-00 
8-7000-00 
8-7808-00 


dmlOoui^ 


OouMy. 

a^fOoun^ 

Oooto  County 

Cowi^.-^ 
Oounly. 


Oounly„ 
Oounly  — 

County 

D»Kofc  County 

Dyw  Oounly. 


Oounly„ 
CouNy. 
FrmMn  County  ~ 
GfeMnCounly_ 
Ooun^~ 


Qrakigv  Goimty.. 
Qram  County- 
QnaidyCouniy- 


County— 
County— 
Coun^— 

County. 

Hvidn  Oounly  «»» 
County. 


Cowty  — 

Cou«y. 

Hsfvy  COOT^  . 


County  — 

Hou<ow  County 

HuMptwoyo  Oounfy« 

Cnnty. 


Oounly. 

Jotmon  Oounfy.. 

KnoKOoun^ 

UkaOounty- 


County. 
County„ 

LMliCowNy 

Unootn  Gouty 

Loudon  County 

Mc  Mbw  Cowity.M«« 
McNoiry  County  __ 
Msoon  Oounly.. 


^_^__  County- 
NMnon  Oounly »«. 
MmMI  County.. 
Miuy  County — 
HWgi  County. 


Mono*  County 

MonlQOMOfy  County.. 

MoomCowily 

Moigin  County 

CWon  County 

O^orton  County.— .»- 

PHiyCotnty 

nekte  County 

PokCoun^ 

n«wiiCoiaily 

Rhoa  County. 


Roon*  County 

nobortoon  Counfy« 
RuOMrfoid  Cowily. 
8coa  County. 


County. 

Shofey  County-.— 
SnMi  Comty.. 


County  — 

County 

OowNy 

TlplonOoun^ 

TiouMrioCoun^-. 

UMooiCoun^ 

IMon  County 

van  Buran  County. 


Roguiar 


SSAportl  8SApart2 


28.67^00 

0.00 

aoo 

3,340.27 

0.00 

9,214.84 

30,456.00 

0.00 

0.00 

4,67a77 

0.00 

3,34039 

0.00 

9.90089 

0.00 

3.004.00 

35,579.00.00 

0.00 

23,008.00.00 

0.00 

0.00 

5,009.67 

23,199.00 

0.00 

229,037.00 

aoo 

0.00 

3,91098 

aoo 

5,465.42 

21,467.00 

0.00 

0.00 

10,024.93 

0.00 

9,742J0 

0.00 

7,249.54 

0.00 

9,05050 

34352.00.00 

0.00 

0.00 

7.798.81 

0.00 

5,95047 

43,297.00 

0.00 

0.00 

5.514.01 

33,740.00 

0.00 

100,483.00 

0.00 

0.00 

2,883.16 

0.00 

8,954.88 

0.00 

0831.18 

24,280.00 

aoo 

0.00.00 

9,183.04 

0.00 

7,850.49 

0.00 

9,389  JO 

0.00 

4,627.27 

0.00 

2.784.61 

0.00 

5,523.06 

0.00 

3,686.66 

aoo 

9,683.32 

0.00 

0988.11 

168,625.00 

0.00 

aoo 

^637.61 

aoo 

9,341.20 

41.715.00 

0.00 

0.00 

3,440.11 

aoo 

7.564.44 

-  aoo 

7.68Z71 

£0.084 .00 

aoo 

0.00 

8,832.61 

0.00 

6,034.22 

44.473.00 

0.00 

0.00 

9,549.31 

0.00 

4.733.73 

30,084.00 

aoo 

0.00 

3.662.79 

25,743.00 

0.00 

43,426.00 

0.00 

0.00 

1.147.77 

0.00 

5,863.34 

0.00 

8,99062 

0.00 

7.303.82 

0.00 

1.77O70 

aoo 

%0e7.18 

0.00 

4J4077 

33,633.00 

aoo 

0.00 

9,896.75 

31,431.00 

0.00 

23,070.00 

aoo 

57,131.00 

0.00 

0.00 

8,787.04 

aoo 

2.90O87 

47,78a00 

0.00 

408,683.00 

0.00 

0.00 

4,471.87 

0.00 

3,341.38 

88,411.00 

0.00 

0.00 

24.917.56 

21.817i» 

aoo 

aoo 

1.877.70 

aoo 

0201 J8 

aoo 

4,360.84 

aoo 

1.935.56 

0.00 
1.30O51 
1J42A2 

OM 
1,427.78 
1.30O2S 
1.90O11 
1.274.70 

aoo 

0.00 
1,45020 

aoo 

0.00 
1,35020 
1.499.88 

0.00 
1,91090 
1J91.10 
1,863.08 
1,82024 

0.00 
1.712J4 
1,544.98 

0.00 
1,504.33 

aoo 
aoo 

1,263.70 
1J19.04 
1J07.72 
0.00 
1J30.90 
1,71003 
1J5081 
1,423.22 
1,254.68 
1.506.15 
1,33029 
1J8057 
1,820.25 

aoo 

1,241.23 
1.654.37 

0.00 
1.314.84 
1.603.68 
1.702.68 

0.00 
1.807J6 
1.561.01 

0.00 
1J73.40 
1.432.98 

0.00 
1.335.01 

0.00 

0.00 
1,104.98 
1,636.28 
1J22J6 
1,888.03 
1,162.23 
1,189.07 
1.44048 

0.00 
1.90O09 

0.00 

0.00 

0.00 
1J0O88 
1,28607 

0.00 

OM 
1.408.01 
1.30O81 

0.00 
3.279^)2 

aoo 

1.153.45 
1.47077 
1^87  J6 
1.177J03 


CNamt 


OM 

aoo 
aoo 

0.00 
OM 
0.00 

ooo 

0.00 
0.00 
0.00 
OM 

aoo 

OM 
OM 
0.00 

aoo 

0.00 
0.00 
OM 
OM 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OM 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
O.00 
0.00 

aoo 

0.00 
0.00 
0.00 

0:00 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OM 
OM 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

OM 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

OM 

aoo 
aoo 
aoo 
aoo 

OM 


8-7804-00  Warron  County 

8-7806-00  Washinatan  County. 

8-7808-00  Wayna  County..- 

8-7810-00  WaaMay County- 

8-7812-00  WhMaCeunty „.. 

8-7814-00  WWIaraon  County... 

8-7816-00  WHwn  County 


8-7820-00  AbMana/Jawaa.  Tayfcy  Coa 

8-7824-00  Auttin/TraMta,  WJUiamaon  Coa. 

8-7826-00  Oallaa/Ca«R.Oataa,OanlanCoa.. 

8-7828-00  Houston/Fort  Bend,  Hwria  Coa 

8-7830-00  Longwiaiv/Gregg,  Hvrtaon  Coa. 

8-7856-00  Andaman  County 

8-7860-00  Anga«na  County 

8-7862-00  Arantaa  County 

8-7868-00  AtaaooaaCaunly 

8-7878-00  Baatrop  Caunty 

8-7880-00  Baa  County 

8-7862-00  Ba«  Ckwnly 

8-7886-00  Bexar  County 

8-7884-00  Boaqua  County 

6-7896-00  BomCaml^ 

8-7900-00  Brazoria  Caunty „.. 

8-7902-00  Brazoa  County— „> 

8-7910-00  Brooka  County 

8-7912-00  BnMn  Caunty. __. 

8-7014-00  Burteaon  County 

8-7016-00  Burnet  County 

8-7910-00  CaldMWl  County 

8-7920-00  Calhoun  County 

8-7924-00  Cameran  County 

8-7930-00  Camp  County 

8-7934-00  Caaa  County 

8-7938-00  CtiamborB  County 

8-7940-00  CheroiMa  County 

8-70SO-00  Coleman  Counly 

8-7964-00  Comal  County 

8-7966-00  ComancHa  County 

8-7970-00  Cooka  County .- 

8-7972-00  CoryaN  County 

8-8002-00  Dawaon  Caunty 

8-8004-00  Deaf  SmMi  County 

8-0016-00  De  W«  County. 

8-8020-00  OfmmM  County 

8-8024-00  Duval  County 

8-8026-00  Eaatland  County 

8-8028-00  Ector  County 

8-8084-00  ElUa  County 

8-8036-00  El  Paao  County 

8-8040-00  Erath  County 

8-8044-00  Fannin  County 

8-8080-00  Fraaatone  County 

8-8082-00  Ffto  County 

8-8086-00  Qatvealon  County 

8-8080-00  Gray  Oounly 

8-8084-00  Grayaon  county 

8-80884)0  Gregg  County 

8-8090-00  Grknea  Caunty 

8-8082-00  GuadakipaCeun^ 

8-8094-00  Hale  County 

8-8104-00  Hardbi  County 

8-8122-00  HayaOoun^ 

8-8126-00  Hendenoa  County 

8-8128-00  Hidalgo  County 

8-8132-00  HM  County 

8-8134-00  HoddayCMnty 

8-8138-00  HoodCoun* 

8-8138-00  HopMnaCauHly 

8-8142-00  HwwrtCouli 

8-8148-00  HuntCauw» 

8-8148-00  Hulchinaan  County 

8-mS8-00  Jaaper  County 

8-0ie^O0  Jeftaraon  County 

8-8170-00  Jim  WoMa  County 

8-8172-O0  Johnaon  County - 

8-8180-00  Kaufnwn  County 

8-8196-00  Kleberg  Gtta% 

8-8200-00  Lamar  Coun^k— 


Regular 


23,22000 
52,577.00 

aoo 
aoo 
aoo 
aoo 
aoo 


1,978,766.00 


80.S01U)0 

463.035.00 

1,583.012U>0 

1,053,957.00 

145.30000 

3O62O00 

50.71700 

aoo 

24JB31X0 
23.69100 

aoo 

124,29000 
89S41O00 

aoo 

65,25000 

127,47000 

57.11000 

aoo 

24,05400 
0.00 
0.00 
0.00 
0.00 
251,701.00 
0.00 

33,396.00 
0.00 

27,625.00 
0.00 
0.00 
0.00 
0.00 

32,607.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 

89,481.00 

58.649.00 

536,779.00 

0.00 

0.00 

aoo 
aoo 

174,538.00 

0.00 

0.00 

0.00 

0.00 

3^885.00 

0.00 

31.602.00 

40,687.00 

41,480.00 

550,994.00 

0.00 

0.00 

0.00 

0.00 

21,96000 

47,317.00 

000 

32,20000 

201,391.00 

34,467.00 

aoo 

37,738.00 
22.51  SOO 
32.072OQ 


ooo 

OM 

0001.70 
081026 

11.017.48 
10274^ 


412.49700 


OOO 

1119850 

40147  JO 

56.87000 

OOO 

QuOO 

000 


OOO 

000 

0577.46 

3.805.60 

2ooeijo 

5.42078 
OOO 

3.761.75 
000 

3.79038 
OOO 

S.932J8 


7.73031 

7J5O20 

5.38012 

0.00 

5.279.27 

0.00 

4J2O20 

17.13015 

3J09.79 

8.283J6 

0.00 

0782.30 

0475.21 

O770J3 

0737J8 

0509.23 

0139.20 

2.400J0 

0.00 

17,088.40 

0.00 

9,437 J8 

0158J4 

070022 

It,  223  80 

7.401JT 

31JW.78 

2je0.25 

0.00 

OOO 

OOO 

OOO 

000 

0.00 

10071.7* 

9g884.5e 

008 

10481 J8 

10787.13 

OOO 

0.08 

08BO18 

0.00 

6J3086 

0.00 

30,21704 

OOO 

OOO 

000 


8SApa(t2 


0.08 

0.08 

1J08.08 

t,79ia8 

tjesjc 

Z087.88 
2^387.00 


10072009 


0.00 
O748J0 

25,iaa«6 

34,806.87 
0.00 
000 
OOO 
OOO 

000 

008 

0041  JO 

OOO 

17,41091 

9.38ff.2ff 
OOO 
OOO 
OOO 

aoo 

008 
0.00 

ooo 

3,98300 

4jiooe 

S.43O70 
000 
0.00 
OOO 
000 

000 

8.23700 

aoo 

6,182.86 

OOO 

4,846J0 

4,23046 

084200 

3J7Oa0 

4,ia4JS 

3,681J6 

OOO 

OOO 

12J73J6 

4J67.20 

O27O90 

OuQO 

4.092J5 

OOO 

4,43090 

1O467J0 

0.00 

0681.95 

0.00 

0961.50 

OOO 

0.00 

0.00 

10829.84 

0041.25 

0009.00 

7,062:40 

0510.70 

0.00 

OOO 

000 

0.00 

0.00 

0.00 

22.883.00 

aoo 


0.00 


000 
0.00 

OflO 

000 

000 
000 
0.00 


000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 

aoo 

OOO 
OOO 
OOO 
OOO 

000 
000 
000 

OOO 


OuOO 


euoo 

OUOO 
OOO 
OOO 
OOO 
OOO 
OOO 
OOO 

000 
000 
000 
000 
000 
000 
000 

008 
OOO 

000 

OOO 

000 
000 
000 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

OOO 

000 
aoo 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

000 

0.08 
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D  No.  flnd  luriidcllon 


8-820440 

S-S210-00 

8-S214-00 

B-S216-00 

•-•220-00 

•-•232-00 

•-•234-00 

•-•242-00 

•-•24S-00 

•-82S0-00 

•-•2S2-00 

•-•2S0-OO 

•-•200-00 

•■«2a8-00 

•-•272-00 

•-•278-00 

•-•27^-00 

•-•280-00 

•-•282-00 

•-•284-00 

•-•282-00 

•-•294-00 

•-8288-00 

8-6208-00 

8-8302-00 

8-6304-00 

8-6300-00 

8-8314-00 

8-8322-00 

8-8324-00 

8-8330-00 

8-6338-00 

6-6342-00 

6-8344-00 

8-6360-00 

6-8354-00 

8.<3S8-00 

6-8362-00 

8-6364-00 

8-6378-00 

6-6302-00 

8-6402-00 

6-8404-00 

•-•414-00 

•-•418-00 

6-6420-00 

•-•422-00 

•-•424-00 

•-•426-00 

6-8432-00 

6-8434-00 

6-6436-00 

8-6442-00 

6-8446-00 

6-84S2-00 

8-8402-00 


County. 


L— OBMHUf 


jOMMy- 

LubboekOoia% 

MoCMtoehOouniy- 
Me  Lmnw  CouMy. 
Mvton  CQun^»«»H. 
County-. 
County — 
County — .. 

Mdtond  County 

Coimly 


MonlQonitfy  County. 
Mofrto  Coiflly» 


Counly„ 

NMono  County 

Nmilon  County  ..   .i 

Noltn  County 

Nuao«  County 

Oranga  County 

PHo  nmo  County 

Ponoii  County 

Pwkv  County 

Pmm  County 

Post  County. 


County 

County 

«r  County. 
Coun^. 


County. 
Ru*Oowi^. 


Son  JmMo  County. 
Son  PMtcio  County. 
Souny  County——. 

Sha»y  County 

SnMh  County 

Sonwiwol  County.— 

SMvr  County 

Tonanl  County 

Taylor  County 

Tka  County. 


Tom  Qraon  Couily- 

Tytar  County 

Upatw  County 

UMMa  County 

ValV«4a  County... 
Van  Zandl  County  _ 

VIcMaCowiy 

WaSar  County 

WartCoimty 

WMbCou% 

Wtiartan  County 

WAcMb  County 

WWaey  County 

tMaa  County. 


8-8464-00   WoodCounty 

8-6470-00 

6-6472-00 

6-8474-00 


iCoui^ 

Zavala  County 

Stala  SaMaida  CcnvnMoa. 


Utah 


8-6475-00 

8-8480-00  CaehaCounty 

6-6481-00  f*mOom$if>*m 

8-8606-00  MoiMMriwida  Aiaa 

6-6510-00  SaMLaha  County -J 

8-6S21-O0  Sb(  Coun% /Was. 
6-6521-01 


8-6625-00  Ouohaana^Oao0aaCounilaa. 

6-6626-00    UMUlCoun^ 

•-•62^-00    UMlCoun^ 

•-•640-00   WNtoarCouay 


Raoular 


88A  parti 


0.00 

0.00 

40,43^00 

0.00 

128,01000 

0.00 

117.533.00 

0.00 

53.090.00 

00.370.00 

0.00 

0.00 

0.00 

aoo 

23.028.00 

35.403.00 

34.403.00 

0.00 

0.00 

234.789.00 

•4.634.00 

0.00 

0.00 

0.00 

0.00 

0.00 

76.588.00 

0.00 

0.00 

aoo 

0.00 
32.436.00 

0.00 
51,722.00 

0.00 

0.00 
113.066.00 

0.00 
114.639.00 
757,777.00 

aoo 

22.021.00 
55.666.00 

aoo 

29.506.00 

2e.67^oo 

40.432.00 

21.830.00 

46.087.00 

0.00 

aoo 

130.191.00 

25.636.00 

72,590.00 

23.71^00 

0.00 

aoo 

0.00 
21.837.00 

aoo 


iaS06.012.00 


0.00 

23,413.00 

0.00 

aoo 

311.227.00 
0.00 
0.00 

aoo 

0.00 
0OJ71.0O 
62.660.00 


506,171.00 


8-6868-00    nu8MidCoia«y 

8-8670-00   WaiMnstonOointy. 


21,361.00 
22.472.00 


4,647.94 
4.299.61 

aoo 

0.00 
3.264.00 
6.137.77 
3.540.20 
3.809.79 

0.00 

2.568.90 

6.599.23 

33.123.36 

8,000.55 

53.151.94 

0.00 

aoo 
aoo 

6.052.12 
6,541.95 
OtB66.6o 
2.366.30 
7,51072 

0.00 
13,954.70 
8.283.56 
9.176.14 
2,156.25 
22.172.95 
5.333.70 
6.067.63 
4,009.18 

0.00 
4.386.70 

aoo 

6.237.16 

7.336.56 

3.068.00 

0.00 

3.554.80 

22,132.30 

2,034.55 

0.00 

0.00 

5.507.66 

aoo 

0.00 

0.00 

0.00 

0.00 

5.954.15 

4,419.35 

3,913.90 

0.00 

2,166.00 

0.00 

0.00 

9,263.22 

4.756.79 

0.00 

3.982.57 


SSAp«t2 


706.514.00 


9,208.00 

aoo 

27.627.00 

5,756.00 

0.00 

21,672.00 

32.232.00 
7,366.00 

11,050.00 

aoo 
aoo 


115,114.00 


0.00 
0.00 


0.00 
0.00 
0.00 
3,303.50 
0.00 
0.00 
0.00 
0.00 

aoo 

2,062.65 

4,685.50 

20,680.86 

4,676.25 

33,118.50 

0.00 

0.00 

0.00 

3,290.15 

4,092.50 

4,127.22 

aoo 

6,875.75 
4,695.50 
9,627.00 

0.00 
5,465.25 

0.00 
13,552.94 

aoo 

4,695.50 
0.00 

aoo 

0.00 

aoo 

4,470.95 

4,490.45 

0.00 

3,84Z80 

3,023.33 

16,263.46 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OM 

QJOO 

aoo 
aoo 
aoo 
aoo 

S.657.70 

3,478.70 

0.00 

aoo 

i174.47 


434.894.00 


2.122.00 
0.00 
6,366.00 
1.327.00 
0.00 
5,040.00 
7,420.00 

i,6oaoo 

2.546.00 

aoo 
aoo 


26,527.00 


2.000.00 
2.000.00 


0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
JOOO 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 


0.00 


6.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 


0.00 
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8-8576-00    State  Set-Aside  Committee.. 


aoo 
aoo 


Virginia 

8-8584-00  Accomack  County 

8-8588-00  Alleghany  County 

8-8590-00  Amelia  County 

8-8596-00  Arlington  County 

8-8600-00  Bath  County 

8-8602-00  Bedford  City 

8-8604-00  Bland  County 

9-8608-00  Brunswick  County....;. 

8-8610-00  Buctwnan  County 

8-8612-00  Buckingham  County 

8-86 1 8-00  CaroHno  County 

8-8818-00  CaaoM  County 

8-8620-00  Ctwrtes  City  County 

8-8622-00  Chartotte  County 

8-8632-00  Cumberland  County 

8-8634-00  Dtekenson  County 

8-8636-00  Dinwiddie  County „ 

8-8640-00  Fairfax  County 

8-8644-00  Ftoyd  County 

8-8652-00  Giles  County 

8-8658-00  Grayson  County 

8-8660-00  Greene  County. 

8-8662-00  Greensville  County 

8-8664-00  Halifax  County ™. 

8-8670-00  Henry  County 

8-8672-00  Highland  County 

8-8674-00  Isle  Of  Wight  County 

8-8678-O0  King  And  Queen  County 

8-8684-00  Lancaster  County 

8-8686-00  Lee  County 

6-8688-00  Loudoun  County ' 

8-8692-00  Lunenburg  County 

8-8698-00  Mecklenburg  County .• 

8-8702-00  Montgomery  County 

8-8704-00  Nelson  County 

8-8708-00  ttorttiampton  County 

8-8710-00  Northumberland  County 

8-871 2-00  Nottoway  County 

8-8716-00  Page  County . 

8-8718-00  Patrick  County ' 

8-8720-00  Pittsylvania  County 

8-8724-00  Prince  Edward  County 

8-8726-00  Prince  George  County 

8-8728-00  Prince  WilBam  County 

8-8730-00  Pulaski  County 

8-8734-00  Rwhmond  County , .. 

8-8738-00  Rockbridge  County 

8-8742-00  Russell  County 

8-8744-00  Scott  County 

8-8748-00  Smyth  County 

8-8750-00  Southampton  County 

8-8754-00  Stafford  County 

8-8756-00  Surry  County 

^-6758-00  Sussex  County 

8-8760-00  Tazewell  County 

8-8762-00  Wanwi  County ...... 

8-8764-00  Washington  County 

8-8766-00  Westmoreland  County 

8-8768-00  Wise  County..-. 

8-8770-00  Wythe  County 

6-8774-00  Alexandria  City 

8-8778-00  Bristol  City .. 

8-8780-00  Buena  Vista  City 

8-8782-00  Chartottasville  City 

8-8784-00  Chesapeake  City 

8-6786-00  Clifton  Forge  O^ 

8-8790-00  Covington  City 

8-8792-00  Danville  City 

8-8794-00  Emporia  City 

8-8800-00  Franklin  aty 

8-8802-00  Fredericksburg  City 

8-8804-00  Galax  Oty 

8-8808-00  Hampton  Cily 

8-8810-00  Hopawal  CHy 

6-681 2-00  Laxmglon  Oty 

8-8814-00  Lynchburg  Oty 

8-6816-00  Manaaaaa  Oty.. 


Regular 


aoo 


43.853.00 


aoo 

0.00 

aoo 
aoo 

0.00 
-  0.00 
0.00 
0.00 
23,284.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
OOO 

aoo 

0.00 

50,674.00 
OOO 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 

39,171.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 

35,493.00 
OOO 
OOO 
000 

30,575.00 
0.00 
0.00 

22.472.00 
OOO 

26.214.00 
0.00 
0.00 
0.00 
0.00 

27.325.00 
0.00 

21,552.00 
0.00 

32.243.00 
0.00 

aoo 

0.00 
OOO 
0.00 

65,235.00 
OOO 
OOO 

35.621.00 
0.00 
OOO 
0.00 
0.00 

63.823.00 
0.00 
0.00 

29.764.00 

aoo 


SSA  parti 


206.147.00 


206,147.00 


22.823.00 
5.614.00 
3.559.00 
9.109.00 
2,904.00 
2.941.00 
^859.00 

12.704.00 
5,027.00 
8,089.00 

10.418.00 

15.478.00 
3,047.00 

10713.00 
6,451.00 

13,690.00 

10113.00 

21.710.00 
6,387.00 
9,270.00 
8,932.00 
3,245.00 
8,272.00 

20,741.00 
4,155.00 
1,537.00 

10,963.00 
3,687.00 
6,180.00 

24,763.00 
3.081.00 
7,851.00 

20,839.00 
6,613.00 
7,778.00 

13,003.00 
4,567.00 
8,792.00 

10,795.00 
8,165.00 
5,935.00 

10,695.00 
7,474.00 
6,240.00 
2,749.00 
3,796.00 
9,328.00 
2,979.00 

18,385.00 
2,963.00 

13,267.00 
2,179.00 
4,696.00 
7,440.00 
4,382.00 
9,006.00 
4,098.00 
9,136.00 
4.256.00 

13,258.00 
7,604.00 

10,561.00 
2,563.00 

26,513.00 
8,136.00 
2,612.00 
4,417.00 
4,057.00 
2.950.00 
5,428.00 
6,134.00 
3,580.00 
8,693.00 

10731.00 
3,136.00 
4,973.00 
1,000.00 


SSApwt2 


6,000.00 


10,000.00 


6,374.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

3,579.00 

4,962.00 
0.00 
0.00 
0.00 
0.00 

3,019.00 
0.00 

4,96^00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

4,962.00 
0.00 
OOO 

5,871.00 

10,000.00 

0.00 

3,664.00 
0.00 
0.00 
0.00 
0.00 
0.00 

3,013.00 
0.00 
0.00 
15,000.00 
0.00 
0.00 
0.00 
0.00 
OOO 

aoo 

0.00 
1,325.00 
0.00 
0.00 
4,962.00 
0.00 
0.00 
0.00 

aoo 

OOO 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
1,529.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
00.0 


RaaHocationa 


0.00 


0.00 


OjOO 

0.00 

OOO 

OjOO 

OOO 

OjOO 

OM 

OjOO 

OJOO 

OjOO 

OOO 

OOO 

OjOO 

OOO 

OOO 

OOO 

OjOO. 

OjOO 

OjOO 

aoo 

OjOO 
OjOO 
fluOO 
OjOO 
OOO 
OOO 
OOO 
OOO 

aoo 

OOO 
OOO 
OOO 

aoo 

OOO 
OOO 
OuOO 
OM 
OOO 
OjOO 
000 
OM 
OOO 
OjOO 
OjOO 
0,00 
OuOO 
OjOO 
OuOO 
OjOO 
OuOO 
OAO 
OM 

aoo 
aoo 

OjOO 

OOO 

OOO 

OOO 

OjOO 

OOO 

OOO 

OOO  ' 

OOO 

0.00 

OM 

aoo 

OOO 

0.00 
0.00 
0.00, 
0.00 
0.00 
0.00 
0.00 
000 

aoo 
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D  No.  ind  JuiWhJton 


•-8820-00 
8-8822-00 


C8». 


8-8828-00 
8-8828-00 
8-8832-00 
8-8834-00 
8-8836-CO 
8-8838-00 
8-8842-00 


Norton  Oty 

PalMibwgCKy- 

RadfHtfOly. 
fUcfvitontf  CNy» 

aiy.. 


Oty... 


»4848-00 
8-8852-00 
8-8854-00 
8-8856-00 


8-8858-00 
8-8800-00 

8-8862-00 
8-8864-00 
8  8666  00 

8  8860  00 
8-8870-00 
•-8872-00 
•-8874-00 
8-8876-00 
8-8878-00 
8-8880-00 
8  8862-00 


Soutt)  BMlon  CHy.. 
Su«WkClty 

WNWBWQ  CKjf .... 


Stat*  ScMMa  ConwnitlM.. 


Advm  County.. 
Aaolfei  County... 


Benton  County 
Chatan  County 
CMtant  County 
Clwk  County 
CokjnMi  County. 
Cowte  County. 
DouglM  County . 

Fony  County 

FranWn  OBunty.. 
QarltoM  County- 
Grant  County.. 


8  8800  00 
•-8880-00 

•-8896-00 
88808  00 
8-8800-00 

»4802-00 
8-8804-00 
8-8806-00 
8-8806-00 

8-8810-00 
112-00 
B14-00 
8-8918-00 
8-O02O-OO 
8-8822-00 
8-8824-00 
8-8828-00 
8-8032-00 
8-8834-00 
•'4836-00 
8-8836-00 
8-8MO-00 
8-8M2-00 


Qrayi  Hater  County . 
Wand  County 

j0Vr6fMfl  COIffVly  .—.MM. 

NngCowily. 


KMaap  County. 
Kittltaa  County.. 
KlcfcilBl  County.. 

Lawta  County 

Uncokt  County 

Maaon  County 

Okanogan  County.. 
PacMc  County. 


PandOraMa  County.. 

PiarcaCowtty 

San  Jban  County 

Skagit  County.. 


Skamania  County..^ 
Snotwnaat)  County « 

Spokana  County 

Sta«ana  County 

Tburaton  County. 


County... 
WdtaWMia  County.. 
Wliatcont  County ...._ 
WNbnan  County .»». 
Yakima  county.. 


8-8M6-O0    Stata  Sat  Aakia  CommWaa.. 


8  6850-00 
•-8864-00 
8  8866-00 
8  8868  00 

8  8860-00 
8  8862-00 
»-88e6-00 

9-mTO.OQ 
8-8872-00 
•-8874-00 
•-8876-00 
•-8878-00 
8-8960-00 
8-8862-00 
••6864-00 
8-6866-00 
•-6966-00 
•-6900-00 
•-•092-00 


Hundngtan/Cabal.  Wayna  Coa. . 

Baiteur  County 

Bafkatay  County  — „.»»»...._„,..« 

Boona  Coiaity 

Braxton  Cpgniy  _ 

Brooka  Coity 

Catwan  County 

Clay  County.. 


Ooddrtdga  County.. 

Fayatia  County 

Gimaf  County 

Grant  county.. 


County.. 

HampaWra  County  .. 
Hancock  County -.. 

Hardy  County 

Harrlaan  County ...». 

Jackaen  County 

County  „.. 


Ragular 


0.00 

79.325.00 

111,632.00 

0.00 

29.506.00 

71.498.00 

0.00 

tt8.616.00 

54,052.00 

0.00 

33,783.00 

0.00 

0.00 

0.00 

0.00 


1.002,070100 


0.00 

•      0.00 

61,442.00 

59,355.00 

41,074.00 

194.275.00 

0.00 
57.452.00 
22.771.00 

0.00 
37.524.00 

0.00 
51,379.00 
54.736.00 

aoo 

0.00 

793,869.00 

0.00 

23.284.00 

21,659.00 

46,396.00 

0.00 

0.00 

40.518.00 

0.00 

0.00 

315,632.00 

0.00 

59,868.00 

0.00 

233,955.00 

209,009.00 

22,322.00 

aoo 

0.00 
36.199.00 
66,317.00 

aoo 

223.777.00 
0.00 


2.652J09.00 


84.627.00 

0.00 

34,723.00 

23,840.00 

aoo 
aoo 
aoo 
aoo 
aoo 

40,176.00 
0.00 
0.00 

33,376.00 
0.00 
0.00 
0.00 

71.350.00 

23.348.00 
0.00 


SSApvtl 


9.17600 

11,468.00 

27,804.00 

3,466.00 

4,944.00 

11,878.00 

5,422.00 

23,832.00 

9,728.00 

3,799.00 

5,070.00 

19,061.00 

3,425.00 

11.173.00 

3.884  00 


776.847.00 


0,454.00 

8,329.00 

0.00 

0.00 

0.00 

aoo 

5,000.00 

aoo 

0.00 
6.753.00 

0.00 
5,000.00 

aoo 
aoo 

5,34100 
9,454.00 

aoo 

21,508.00 
0.00 
0.00 

aoo 

5,000.00 
5,633.00 

aoo 

18.458.00 

8,329.00 

0.00 

5,000.00 

aoo 

6,528.00 

0.00 

0.00 

0.00 

25,194.00 

5,000.00 
0.00 
0.00 

8,779.00 

0.00 

798.00 


150,758.00 


0.00 
6,716.00 

aoo 

0.00 
7,041.00 
5,991.00 
5,075.00 
7.277.00 
4,350.00 

0.00 
4,513.00 
5,444.00 

0.00 
5.622.00 
6,568.00 
5,045.00 
.00 
.00 
7,736.00 


SSAparta 


0.00 

0.00 

0.00 

4,962.00 

8,13&00 

aoo 
aoo 
aoo 

0.00 

aoo 
aoo 

0.00 

0.00 

4.96Z00 

458.00 


W1 ,742.00 


3.047.00 

aoo 
aoo" 

0.00 
0.00 

aoo 

1.021.00 
0.00 
4.817.00 
1,171.00 
7.791.00 

aoo 

T0,t98.00 

lasss.oo 
aoo 
aoo 
aoo 
aoo 

4,074.00 
3,721.00 

aoo 

0.00 

aoo 

7,118.00 
Z658.00 
1.679.00 

oxn 
aoo 
aoo 

1,490.00 
OJOO 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

48.731.00 
534i)0 


108^38.00 


0.00 
1.820.60 

aoo 
aoo 

t.844.60 
1.S4a80 
1.187i)0 
24)34.50 

Looaoo 

aoo 

LOoaoo 

1.32&80 

OJOO 

1,306JO 

1.174.00 
QJOQ 
OjOO 

2.211.00 


0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

OJOO 

aoo 
aoo 
aoo 


aoo 


0.00 

aoo 
aoo 
aoo 

0.00 

aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
.  aoo 
aoo 

0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
85.442.00 
0.00 

.  osto 

0.00 
0.00 

aoo- 
aoo 


86.442.00 


QJOb 
0.00 
0.00 

aoo 

OJOO 

aoo 
aoo 

0.00 
0.00 
OJOO 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
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8-8994-00 
6-6996-00 
8-9000-00 
8-9002-00 
8-9004-00 
8-9006-00 
6-9008-00 
8-9010-00 
8-9012-00 
6-0014-00 
6-9016-00 
8-9018-00 
8-9020-00 
8-9022-00 
8-9024-00 
■8-9026-00 
8-9028-00 
8-9030-00 
6-8032-00 
8-9034-00 
8-9036-00 
8-9036-00 
6-9040-00 
6-9042-00 
6-9044-00 
8-9046-00 
8-9048-00 
8-9050-00 
8-9052-00 
8-9054-00 
8-9060-00 
8-0062-00 
8-9064-00 
8-9066-00 
8-9068-00 
8-9070-00 


8-9072-00 
8-9096-00 
8-9096-00 
8-9100-00 
8-9102-00 
6-9104-00 
8-9108-00 
8-9110-00 
8-9112-00 
6-9120-00 
8-8122-00 
8-9124-00 
8-9126-00 
8-9130-00 
8-9132-00 
8-9134-00 
8-9136-00 
8-9142-00 
8-9144-00 
6-9146-00 
8-9148-00 
8-9150-00 
8-9152-00 
8-6154-00 
6-91 56-00 
8-9158-00 
8-9160-00 
6-9162-00 
6-9164-00 
•-9166-Q0 
8-9170-00 
6-8174-00 
8-9176-00 
8-9178-00 
8-9180-00 
8-0182-00 
8-0184-00 
8-0186-00 
6-0188-00 
8-6100-00 
8-0108-00 
8-9200-00 


Kanawha  County . 

Lewis  County 

Lincoln  County 

Logan  County.. 


McDowell  County „. 

Marion  Coumy „. 

Marshall  County 

Mason  County 

Mercer  County ... 

Mineral  County 

Mingo  County 

Monongalia  County ...„ 

Monroe  County _ 

Morgan  County 

Nicholas  County 

Ohio  County . 
Pendleton  County .... 

Pleasants  County 

Pocahontas  County 

Preston  County 

Putnam  County 

Raleigh  County 

Randolph  County 

Ritchie  County 

Roane  County 

Summers  County 

Taylor  County 

Tucker  County 

Tyler  County „ 

Upshur  County 

Wet>ster  Courity . 

Wetzel  County 

Wirt  County 

Wood  County „. 

Wyoming  County 

State  Set- Aside  Committee.. 


Wiaconain 
Eau  Claire/Chippewa.Eau  Qaire  Cos.. 

Adams  County „ 

Ashlarx)  Courrty _..„............_........_, 

Barron  County ....„.._........„„ 

Bayfield  County 

Brown  County ; 

Buffak)  County 

Burnett  County . 

Calumet  County 

Clark  County 

Columtjta  County 

Crawford  County 

Dane  County . ..... 

Dodge  County . 

Door  County 

Douglaa  County 

Dunn  County 

Fkxence  County 

Foixl  Du  Lac  County „ 

Forest  County 

Grant  County 

Green  County 

Green  Lake  County 

Iowa  County ; 

Iron  County 

Jackson  County 

Jeffaraon  County. 

Juneau  County 

Kenosha  County 

Kewaunee  County .. 
La  Croaae  County... 
Lafayette  County .... 

Langlade  County 

Lincoln  County 

Manitowoc  County.. 
Marathon  County.. 
Marinette  County.. 
Marquette  County.... 
Menominee  County .. 
Milwaukee  County ... 

Monroe  County 

Oconto  County^. 


Regular 


149.242.00 

0.00 

0.00 

37.900.00 

27.539.00 

44,679.00 

25,658.00 

21,809.00 

43,319.00 

0.00 

25,551.00 

37,161.00 

000 

0.00 

31,495.00 

33,184.00 

0.00 

0.00 

0.00 

0.00 

33,783.00 

65,406.00 

26,470.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

59,996.00 

28,950.00. 

0.00 


1.003,791.00 


SSApaitl 


64,508.00 
0.00 
0.00 

24,011.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo' 

0.00 
122,964.00 
0.00 
23,113.00 
0.00 
0.00 
0.00 

aoo 

0.00 
22,600.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

75,198.00 

aoo 

45,756.00 
0.00 
0^ 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
422.881.00 
0.00 
0.00 


.00 

6,642.00 

10,559.00 

.00 

.00 

.00 

.00 

.00 

.00 

7,233.00 

.00 

.00 

5,917.00 

4,617.00 

.00 

.00 

4,350.00 

3.562.00 

3.951.00 

10,323.00 

.00 

.00 

.00 

4,986.00 

6,228.00 

7,085.00 

5,711.00 

4,144.00 

4,454.00 

7,558.00 

7,056.00 

6,243.00 

3,266.00 

.00 

.00 

.00 


185,454.00 


SSApart2 


.00 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parti  260^  Ml,  264, 265, 266, 
270,  and  271 

(EPAA>sw-ni-«i-eia;  swh-frl-3M6-6] 

RiN2050-AA72 


Bumtngof 

■  — ■ «— ■  -■   ~ 

mouravi 


WasttkiBoHarsand 


aqincy:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


r.  Under  this  final  rule,  the 
Environmental  Protection  Agency  (EPA] 
is  expanding  controls  on  hazardous 
waste  combustion  to  regulate  air 
emissions  from  the  burning  of  hazardous 
waste  in  boilers  and  industrial  furnaces. 
Currently,  such  burning  is  exempt  from 
regulation.  EPA  is  promulgating  this 
final  rule  after  considering  public 
comment  on  rules  proposed  on  May  6, 
1987,  plus  the  comments  on  EPA's 
supplemental  notices  of  October  26, 1989 
and  April  27. 1990. 

These  rules  control  emissions  of  toxic 
organic  compounds,  toxic  metals, 
hydrogen  chloride,  chlorine  gas,  and 
particulate  matter  from  boilers  and 
industrial  furnaces  burning  hazardous 
waste.  In  addition  the  rules  subject 
owners  and  operators  of  these  devices 
to  the  general  facility  standards 
applicable  to  hazardous  waste 
treatment,  storage,  and  disposal 
facilities.  Further,  today's  final  rule 
subjects  hazardous  waste  storage  units 
at  regulated  burner  facihties  to  part  264 
permit  standards.  Burner  storage 
operations  at  existing  faciUties  are 
generally  now  subject  only  to  interim 
status  standards  under  part  265. 

Finally,  today's  rule  takes  final  action 
on  two  pending  petitions  for  rulemaking: 
(1)  based  on  a  petition  by  Dow  Chemical 
Company.  EPA  is  designating  halogen 
acid  furnaces  as  industrial  fiunaces 
under  i  280.10;  and  (2)  based  on  a 
petition  by  the  American  Iron  and  Steel 
Institute,  EPA  is  classifying  coke  and 
coal  tar  fuels  produced  by  recycling  coal 
tar  decanter  sludge.  EPA  Hazardous 
Waste  No.  K087.  as  products  rather 
than  solid  waste.  The  rule  also  makes 
several  technical  corrections  to 
regulations  dealing  with  loss  of  interim 
status  for  facilities  that  achieved  interim 
status  as  of  November  7. 1984. 
EFFtcnvi  DATe  This  final  rule  is 
effective  on  August  21, 1991.  Technical 
corrections  to  I  270.73  are  effective  on 
pubUcation. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  August  21, 
1991. 

AOOMSan:  The  official  record  for  this 
rulemakiiig  is  identified  as  Docket 
NumbersF-67-^BFIMTFFF  and  F-OO- 
BBSP-FFPFF,  and  is  located  in  the  EPA 
RCRA  Docket  room  2427. 401 M  Street 
SW..  Washington.  DC  20460.  The  docket 
is  available  for  inspection  from  9  a.m.  to 
4  p.m..  Monday  through  Friday,  except 
on  Federal  holidays.  The  public  must 
make  an  appointment  tc  review  docket 
materials  by  calling  (202)  475-0327.  The 
pubUc  may  copy  up  to  100  pages  from 
the  docket  at  no  charge.  Additional 
copies  cost  $.15  per  page. 
FOR  FURTMEII  INFOflMATtON  CONTACT: 
For  general  information  contact  the 
RCRA  Hotline  at:  (800)  424-0346  (toll- 
free]  or  (703)  920-0810  locaUy.  For 
information  on  specific  aspects  of  this 
final  rule,  contact  Shiva  Garg.  Office  of 
SoUd  Waste  (OS-322W).  U.S. 
Environmental  Protection  Agency.  401 M 
Street  SW..  Washington.  DC  20460,  (703) 
308-8460. 

EPA  is  planning  to  conduct  six  two- 
day  implementation  workshops 
beginning  in  mid  February  in  the 
following  cities:  San  Francisco,  CA: 
Dallas.  TX:  Kansas  City,  KS;  Atlanta, 
GA:  Chicago.  IL:  and  Philadelphia,  PA. 
The  purpose  of  the  sessions  is  to  explain 
responsibiUties  of  owner/operators 
burning  hazardous  waste  under  this 
rule.  The  first  day  will  be  open  only  to 
government  representatives  involved  in 
implementation.  compUance.  and 
enforcement  of  these  regulations.  The 
second  day  is  open  to  the  public. 
Preregistratiori  is  required  to  assure  a 
reservation.  Same  day  registration  will 
be  allowed  as  space  is  available. 
Interested  parties  should  call  919-549- 
0722  to  obtain  further  information  and 
get  on  the  mailing  Ust  for  notices. 

SUPPLISHENTAItV  INTOMIATION: 

Preamble  Outline 

Part  One:  Background 

I.  Legal  Authority. 

Q.  Overview  of  the  Final  Rule. 

A.  Controls  for  Emissions  of  Organic 
Compounds. 

B.  Controls  for  Emissions  of  Toxic  Metals. 

C.  Controls  for  Emissions  of  Hydrogen 
Chloride  and  Chlorine  Gas. 

D.  Emission  Standard  for  Particulate 
Matter. 

E.  Permitting  Procedures. 

F.  Controls  During  Interim  Status. 

G.  Units  Exempt  from  Air  Emissions 
Standards. 

H.  Pollution  Prevention  Impacts. 
III.  Relationship  to  Other  Rules. 

A.  Regulations  to  he  Promulgated  Under 
the  New  Clean  Air  Act. 

B.  April  27, 1990  Proposed  Incinerator 
Amendments. 

C.  July  za  1990  Proposed  Amendment  to 
Definition  of  Wastewater  Treatment  Unit 
to  Exempt  Sludge  Dryers. 


D.  Land  Disposal  Restriction  Standards. 
Part  Two:  Devices  Subject  to  Regulation 
I.  Boilers, 
n.  Industrial  Furnaces. 

A.  Cement  Kilns. 

B.  Ught-Weight  Aggregate  Kilns. 

C.  Halogen  Acid  Furnaces. 

1.  Current  Practices. 

2.  Designation  of  HAFs  as  Industrial 
Furnaces. 

D.  Smelting,  Melting,  and  Refining 
Furnaces  Burning  Hazardous  Waste  to 
Recover  Metals. 

Part  Three:  Standards  for  Boilers  and 

Industrial  Furnaces  Burning  Hazardous 
Waste 

I.  Emission  Standard  for  Particulate  Matter. 

A.  Basis  for  Final  Rule. 

1.  Alternatives  Considered. 

2.  Basis  for  Standard. 

B.  Interim  Status  Compliance  Procedures. 

C.  Implementation. 

II.  Controls  for  Emissions  of  Toxic  Organic 

Compounds. 

A.  DRE  Standard. 

1.  Selection  of  POHCs  for  DRE  Testing. 

2.  Use  of  POHC  Surrogates. 

3.  Waiver  of  DRE  Trail  Bum  for  Boilers 
Operating  Under  the  Special  Operating 
Requirements. 

B.  PIC  Controls. 

1.  Use  of  a  CO  Limit  to  Control  PICs. 

2.  Tier  I  PIC  Controls:  100  ppmv  CO  limit. 

3.  Tier  11  PIC  Controls:  Limits  on  CO  and 
HC. 

4.  Special  Requirements  for  Furnaces. 

5.  Special  Considerations  for  Cement  Kilns. 

C.  Automatic  Waste  Feed  Cutoff 
Requirements. 

D.  CEM  Requirements  for  PIC  Controls. 

E.  Control  of  Dioxin  and  Furnace 
Emissions. 

III.  Risk  Assessment  Procedures. 

A.  Health  Effects  Data. 

1.  Carcinogens. 

2.  Noncarcinogens. 

B.  Air  Dispersion  Modeling. 

1.  Option  for  Site-Specific  Modeling. 

2.  Terrain-Adjusted  Elective  Stack  Height 

3.  Conservatism  in  Screening  Limits. 

4.  GEP  Stack  Height 

5.  Plume  Rise  Table. 

6.  Compliance  by  Manipulating  Effective 
Stack  Height. 

7.  Effect  of  HCl  Emissions  on  Add  Rain. 

8.  Building  Wake  Effects. 

C.  Consideration  of  Indirect  Exposure  ^nd 
Environmental  Impacts. 

1.  Indirect  Exposure. 

2.  Non-human  Health  Related 
Environmental  Impacts. 

D.  Acceptable  Risk  Level  for  Carcinogens. 

E.  Use  of  MEI  and  Consideration  of 
Aggregate  Risk. 

F.  Risk  Assessment  Assumptions. 

IV.  Controls  for  Emissions  of  Toxic  Metals. 

A.  Background  Information. 

1.  Metals  Standards  under  Odier  Statutes. 

2. 1987  Proposed  Rule. 

3. 1969  Supplement  to  Proposed  Rule. 

B.  How  the  Standards  Work. 

1.  Tier  III  Standards. 

2.  Tier  II  Standards. 

3.  Tier  I  Standards. 

C.  Implementation. 
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1.  Tier  I  Implementation. 

2.  Tier  n  Implementation. 

3.  Tier  III  Implementation. 

4.  Special  Requirements  for  Furnaces  that 
Recycle  Collected  Particulate  Matter. 

5.  Trial  Bums. 

B.  Monitoring  and  Analysis  Requirements. 
D.  Interim  Status  Compliance 
Requirements. 

V.  Controls  for  Emissions  of  Hydrogen 

Chloride  and  Chlorine  Gas. 

A.  Background  Information. 

B.  Response  to  Comments. 

1.  Short-Term  HCl  RAC».     . 

2.  Need  for  Cb  Controls. 

3.  HCl  Emission  Test  Procedures. 

4.  Technology-Based  HCl  Controls. 

C.  Implementation. 

1.  Emissions  Testing. 

2.  Waste  Analysis. 

3.  Interim  Status  Compliance 
Requirements. 

VI.  Nontechnical  Requirements. 

VII.  Interim  Status  Standards. 

A.  Certincation  Schedule. 

1.  Certification  of  Precompliance. 

2.  CertiHcation  of  Compliance. 

3.  Recertification. 

4.  Failure  to  Comply  with  the  Certification 
Schedule. 

5.  Development  of  the  Certification 
Schedule. 

B.  Limits  on  Operating  Parameters. 

C.  Automatic  Waste  Feed  Cutoff. 

D.  Sham  Recycling  Policy. 

E.  Submittal  of  Part  B  Applications. 

F.  DRE  Testing. 

G.  Chlorinated  Dioxins  and  Furans. 

H.  Special  Requirements  for  Furnaces. 
I.  Special  Metals  Controls  for  Fumaces  that 

Recycle  Collected  Particulate  Matter. 
).  Recordkeeping. 

VIII.  Implementation  of  Today's  Rule. 

A.  Newly  Regulated  Facilities. 

1.  Definition  of  "In  Existence". 

2.  Section  3010  Notification. 

3.  Part  A  Permit  Application. 

B.  Interim  Status  Facilities. 

C.  Permitted  facilities. 

1.  Amendment  to  §  270.42(g]. 

2.  Procedures  to  Modify  Permits. 

D.  Addition  of  Storage  Units  at  Direct 
Transfer  Facilities  That  Obtain  Interim 
Status. 

1.  Unauthorized  States. 

2.  Authorized  States. 

E.  Compliance  with  BIF  versus  Incinerator 
Rules. 

IX.  Permit  Procedures. 

A.  Part  B  Information. 

B.  Special  Forms  of  Permits. 

1.  Permits  for  New  Boilers  and  Industrial 
Fumaces. 

2.  Permit  Procedures  for  Interim  Status 
Facilities. 

X.  Exemption  of  Small  Quantity  Burners. 

A.  Response  to  Comments. 

B.  Basis  for  Today's  Rule. 

1.  Composition  of  Hazardous  Waste 
Stream. 

2.  Toxicity  of  Hazardous  Constituents. 

3.  Destruction  Efficiency. 

4.  Assumptions  Regarding  Metals  and 
Chlorine  in  Waste  Fuels. 

C  How  the  Exemption  is  Implemented. 
1.  Use  of  Terrain-Adjusted  Effective  Stack 
Height 


2.  Multiple  Stacks. 

D.  Wastes  Ineligible  for  Exemption. 

E.  Exemption  of  Associated  Storage. 

F.  Notification  and  Recordkeeping 
Requirements. 

XI.  Exemption  of  Low  Risk  Waste  from  DRE 
Standard  and  Particulate  Matter 
Emissions  Standard. 

A.  Exemption  from  Compliance  with  the 
DRE  Standard. 

B.  Exemption  from  Compliance  with  the 
Particulate  Standard. 

C.  Eligibility  Requirements. 

D.  How  the  Low-Risk  Waste  Exemption 
Works. 

1.  Constituents  of  Concern. 

2.  Estimation  of  Worst-Case  Emissions. 

3.  Dispersion  Modeling. 

4.  Acceptable  Ambient  Levels. 

5.  Constituents  with  Inadequate  Health 
Effects  Data. 

Xn.  Storage  Standards. 

A.  Permit  Standards  for  Storage. 

B.  Consideration  of  Requirement  for  Liquid 
Waste  Fuel  Blending  Tanks. 

C.  Standards  for  Direct  Transfer 
Operations. 

1.  General  Operating  Requirements. 

2.  Inspections  and  Recordkeeping. 

3.  Equipment  Integrity. 

4.  Containment  and  Detection  of  Releases. 

5.  Response  to  Leaks  or  Spills. 

6.  Design  and  Installation  of  New 
Equipment. 

7.  Closure. 

XIII.  Applicability  of  the  Bevill  Exclusion  to 
Combustion  Residues  When  Burning 
Hazardous  Waste. 

A.  Basis  for  Applying  the  Bevill  Exclusion 
to  Derived-From  Residues. 

B.  Evolution  of  Interpretations. 

C.  Case-by-Case  Determinations. 

1.  Eligible  Devices. 

2.  Two-Part  Test 

D.  Recordkeeping. 

E.  Other  Considerations. 

1.  Generic  Determinations. 

2.  Burning  for  Destmction. 

Part  Four:  Miscellaneous  Provisions 

I.  Regulation  of  Carbon  Regeneration  Units. 

A.  Basis  for  Regulating  Carbon 
Regenerating  Units  as  Thermal 
Treatment  Units. 

B.  Definition  of  Carbon  Regeneration  Unit 
and  Revised  Definition  of  Incinerator. 

C.  Units  in  Existence  on  the  Effective  Date 
are  Eligible  for  Interim  Status. 

II.  Regulation  of  Sludge  Dryers. 

A.  July  1990  Proposal. 

B.  Summary  of  Public  Comments. 

in.  Classification  of  Coke  and  By-Product 
Coal  Tar. 

A.  AISI  Petition. 

B.  Process  Description. 

C.  Basis  for  Approval  of  the  AISI  Petition. 

IV.  Regulation  of  Landfill  Gas. 

V.  Definitions  of  Infrared  and  Plasma  Arc 

Incinerators. 
Part  Five:  Adminisfrative,  Economic  and 

Environmental  Impacts,  and  List  of 

Subjects 
I.  State  Authority. 

A.  Applicability  of  Rules  in  Authorized 
States. 

B.  Effect  on  State  Authorizations. 
Q.  Regulatory  Impacts. 


A.  Cost  Analysis. 

1.  Background. 

2.  Revised  Cost  Analysis. 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 
III.  List  of  Subjects. 
Appendices. 

Part  On«:  Background 

I.  Legal  Authority 

These  regulations  are  promulgated 
under  authority  of  sections  1006,  2002, 
3001  through  3007,  3010,  and  7004  of  the 
SoUd  Waste  Disposal  Act  of  1970.  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976,  the  Quiet 
Communities  Act  of  1978,  the  Solid 
Waste  Disposal  Act  Amendments  of 
1980,  and  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  42  U.S.C. 
6905.  6912,  6921  through  6927,  6930,  and 
6974. 

n.  Overview  of  the  Final  Rule 

A.  Controls  for  Emissions  of  Organic 
Compounds 

Today's  rule  requires  boilers  and 
industrial  fumances  to  comply  with  the 
same  destruction  and  removal  efficiency 
(DRE)  standard  currently  applicable  to 
hazardous  waste  incinerators:  99.9999% 
DRE  of  dioxin-listed  waste,  and  99.99% 
DRE  for  all  other  hazardous  wastes.  In 
addition,  the  rule  controls  emissions  of 
products  of  incomplete  combustion 
(PICs)  by  limiting  flue  gas 
concentrations  of  carbon  monoxide 
(CO),  and  where  applicable, 
hydrocarbons  (HC)  to  ensure  that  the 
device  is  operated  under  good 
combustion  conditions.  Finally, 
emissions  testing  and  health-risk 
assessment  is  required  for  chlorinated 
dioxins  and  furans  for  facilities  meeting 
specified  criteria  where  the  potential  for 
significant  concentrations  may  exist 

B.  Controls  for  Emissions  of  Toxic 
Metals 

The  rules  estabUsh  emission  limits  for 
10  toxic  metals  listed  in  appendix  VIII  of 
40  CFR  part  261  based  on  projected 
inhalation  health  risks  to  a  hypothetical 
maximum  exposed  individual  (MEI).  The 
standards  for  the  carcinogenic  metals 
(arsenic,  beryllium,  cadmium,  and 
chromium)  limit  the  increased  lifetime 
cancer  risk  to  the  MEI  to  a  maximum  of 
1  in  100,000.  The  risk  from  the  four 
carcinogens  must  be  summed  to  ensure 
that  the  combined  risk  is  no  greater  than 
1  in  100,000.  The  standards  for  the 
noncarcinogenic  metals  (antimony, 
barium,  lead,  mercury,  silver,  and 
thallium)  are  based  on  Reference  Doses 
(RfDs)  below  which  adverse  health 
effects  have  not  been  observed. 


TIM 
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The  standards  are  implemented 
through  a  three-tiered  approach. 
Comphance  with  any  tier  is  acceptable. 
The  tiers  are  structed  to  allow  higher 
emission  rates  (and  feed  rates]  as  the 
owner  or  operator  elects  to  conduct 
more  site-specific  testing  and  analyses 
(e.g..  emissions  testing,  dispersion 
modeling).  Thus,  the  feed  rate  limits 
under  each  of  the  tiers  are  derived 
based  on  different  levels  of  site- specific 
information  related  to  facility  design 
and  surrounding  terrain.  Under  Tier  I, 
the  Agency  has  provided  very 
conservative  waste  feed  rate  limits  in 
"reference"  tablet  as  a  function  of 
effective  stack  hei^t  and  terrain  and 
land  use  in  the  vicinity  of  the  stack  and 
assumed  reasonable,  worst-case 
dispersion.  The  owner  or  operator 
demonstrates  compliance  by  waste 
analysis,  not  emissions  testing  or 
dispersion  modeling.  Consequently,  the 
Tier  I  feed  rate  limits  are  based  on  an 
assumed  reasonable,  worst-case 
dispersion  scenario,  and  an  assumption 
that  all  metals  fed  to  the  device  are 
emitted  (1.6^  no  partitioning  to  bottom 
ash  or  product  and  no  removal  by  an  air 
pollution  control  system  (APCS)). 

Under  Tier  II.  the  owner  or  operator 
conducts  emissions  testing  (but  not 
dispersion  modeling)  to  get  credit  for 
partitioniiig  to  bottom  ash  or  product, 
and  APCS  removal  efficiency.  Thus,  the 
Agency  has  developed  conservative 
emission  rate  limits  in  reference  tables, 
again  as  a  function  of  effective  stack 
height  and  terrain  and  land  use  in  the 
vicinity  of  the  stack.  The  Agency  also 
assumed  reasonable,  worst-case 
dispersion  under  Tier  II. 

Under  Tier  HI,  the  owner  or  operator 
would  conduct  emissions  testing  and 
site-specific  dispersion  modeling  to 
demonstrate  that  the  actual  (measured) 
emissions  do  not  exceed  acceptable 
levels  considering  actual  (predicted) 
dispersion. 

The  standards  are  implemented 
through  limits  on  specified  operating 
parameters,  including  hazardous  waste 
feed  rate  and  metals  composition,  feed 
rate  of  metals  from  all  feed  streams, 
combustion  chamber  temperature,  and 
APCS-specilic  parameters. 

C.  Controls  for  Emissions  of  Hydrogen 
Chloride  and  Chlorine  Gas 

The  rules  control  emissions  of 
hydrogen  chloride  (HCl)  and  free 
chlorine  (Cli)  under  the  same  general 
approach  as  that  used  for  metals.  The 
owner  and  operator  must  comply  with 
and  implement  tlw  HCl  and  Ck  controls 
in  the  same  manner  as  for  metals. 


D,  Emission  Standards  for  Particulate 
Matter 

The  rules  limit  particulate  matter  (PM) 
emissions  of  0.08  gr/dscf,  corrected  to  7 
percent  oxygen  (Oi).  This  is  the  same 
standard  that  currently  applies  to 
hazardous  waste  Incinerators  and  is 
intended  to  supplement  the  risk-based 
metals  controls.  (Metals  emissions  are 
generally  controlled  by  limiting  feed 
rates  of  metals  and  controlling  PM.) 
Compliance  with  the  standard  is 
demonstrated  by  emissions  testing,  and 
the  standard  is  implemented  by 
operating  limits  in  the  permit  on 
parameters  including:  ash  content  of 
feed  streams,  feed  rate  of  specific  feed 
streams,  and  air  pollution  control 
system  operating  parameters.  All  boilers 
and  industrial  fuxnaces  must  comply 
with  the  standard;  however,  cement  and 
aggregate  kibis  need  not  monitor  the  ash 
feed  rate  of  all  feed  streams  to 
demonstrate  compliance  with  the 
standard  given  that  particulate  matter 
from  these  devices  is  generated 
primarily  from  raw  materials.  Instead, 
the  rule  provides  that  these  devices 
must  comply  with  the  operating  limits 
on  the  particulate  matter  control  system 
to  ensure  continued  operation  at  levels 
achieved  during  the  compliance  test 
(under  interim  status)  or  trial  bum 
(under  the  part  B  permit  application). 

£.  Permitting  Procedures 

The  final  rule  requires  similar 
permitting  procedures  for  regulated  BIFs 
that  apply  to  hazcu'dous  waste 
incinerators.  For  example,  owners  and 
operators  are  required  to  submit  a  part  B 
permit  application  for  evaluation  in 
order  to  be  eligible  for  an  operating 
permit.  Permit  applications  will  be 
called  on  a  schedule  considering  the 
relative  hazard  to  human  health  and 
enviroment  the  facility  poses  compared 
to  other  storage,  treatment,  and  disposal 
facilities  withk  the  Director's  purview. 

F.  Control  During  Interim  Status 

Today's  final  rule  requires  boilers  and 
industrial  furnaces  that  have  interim 
status  to  comply  with  substantive 
emissions  controls  for  metals.  HCl  Cb, 
particidates,  and  CO  (and,  where 
applicable,  HC  and  dioxins  and  furans). 
Owners  and  operators  must  certify 
compliance  with  the  emissions  controls 
under  a  prescribed  schedule,  establish 
limits  on  prescribed  operating 
parameters,  and  operate  within  those 
limits  throughout  interim  status. 

G.  Units  Exempt  from  Air  Emissions 
Standards 

The  rule  conditionally  exempts  from 
regulation  the  following  devices:  (1) 


Boilers  and  industrial  furnaces  that  bum 
small  quantities  of  hazardous  waste  fuel 
(i.e.,  the  small  quantity  burner 
exemption],  and  that  operate  the  device 
under  prescribed  conditions;  (2) 
smelting,  melting,  and  refining  furnaces 
that  process  hazardous  waste  solely  for 
the  purpose  of  metal  reclamation  and 
not  partially  for  destruction  or  energy 
recovery;  and  (3)  coke  ovens  if  the  only 
hazardous  waste  they  process  is  K087. 

The  small  quantity  biuner 
exemption — as  provided  in  section 
3004(q](2](B) — is  a  risk-based  exemption 
specifically  alluded  to  in  the  statute.  The 
exemption  is  provided  only  to 
hazardous  waste  fuels  generated  on-site, 
and  is  conditioned  on  a  number  of 
requirements,  including  a  one-time 
notification  and  reconUceeping. 

The  Agency  is  also  providing  a 
temporary  exemption  for  metal 
reclamation  furnaces  from  today's 
burner  standards  until  we  determine 
how  best  to  apply  rules  designed  for 
combusion  process  to  noncombusion 
metal  reclamation  operations.  (It  should 
be  noted  that  section  30O4(q]  requires 
EPA  to  issue  rules  controlling  air 
emissions  from  devices  burning 
hazardous  waste  for  energy  recovery  by 
a  specified  date.  Section  3004(q]  does 
not  apply  to  devices  burning  hazardous 
waste  for  the  sole  purpose  of  material 
recovery.  Although  EPA  has  authority  to 
issue  such  regulations,  the  section 
3004(q]  deadUne  does  not  apply).  To 
distinguish  between  waste  that  are 
processed  solely  for  metal  reclamation 
rather  than  (partial)  destruction,  the 
final  mle  considersd  a  hazardous  waste 
processed  by  a  smelting,  melting,  or 
refining  furnace  with  a  total 
concentration  of  appendix  VIII.  part  261 
toxic  organic  constituents  exceeding  500 
ppm  to  be  burned  at  least  partially  for 
treatment  or  destruction.  To  distinguish 
between  processing  for  material 
recovery  and  burning  for  energy 
recovery,  the  final  rule  considers  a 
hazardous  waste  processed  by  a  metal 
reclamation  fiimace  with  a  heating 
value  exceeding  5,000  Btu/lb  to  be 
burned  at  least  partially  for  energy 
recovery.  Metals  reclamation  furnaces 
claiming  the  exemption  must  notify  the 
Agency,  sample  and  analyze  their 
hazardous  wastes  to  document 
compliance  with  the  conditions  of  the 
exemption,  and  keep  records  of  such 
documentation. 

Coke  ovens  are  exempt  from  today's 
rule  if  the  only  hazardous  waste  they 
process  is  K087  as  an  Ingredient  to 
produce  coke.  Given  that  K087  is  for. 
practical  purposes  just  like  other 
materials  used  to  produce  coke  and 
comes  from  the  same  process  as  these 
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other  materials,  it  would  be  anomalous 
to  assert  RCRA  control  over  the  coking 
process. 

H.  Pollution  Prevention  Impacts 

This  rule  provides  an  incentive  to 
reduce  the  generation  of  metal  and 
chlorine-bearing  hazardous  waste  at  the 
source  given  that  the  metals  and  HCl 
emissions  controls  will  be  implemented 
by  additional  requirements  attendant  to 
the  disposal  of  those  wastes,  i.e.,  feed 
rate  limits  for  individual  metals  and 
total  chlorine.  These  requirements  are, 
in  essence,  tied  to  the  economics  of 
disposing  of  given  volumes  of  waste 
since  feed  rates  depend,  in  part,  on  the 
volume  of  waste  the  facility  operator 
needs  to  bum.  Thus,  the  metals  and  HCl 
controls  do  not  simply  require  a  percent 
reduction  in  emissions,  irrespective  of 
the  volume  and  rate  of  incoming  waste 
streams.  Rather,  the  controls  are  health- 
based  and,  thus,  provide  limits  on 
emissions  rates  of  metals  and  HCl  that 
would  be  implemented  by  feed  rate 
limits. 

Waste  generators  who  send  their 
waste  to  industrial  furnaces  such  as 
cement  kilns  and  light-weight  aggregate 
kilns  that  act  as  conunercial  waste 
management  facilities  will  have  the 
incentive  to  reduce  the  generation  of 
metal  and  chlorine-bearing  wastes 
because  waste  management  fees  are 
likely  to  increase  for  such  waste  given 
that  the  burner  has  a  fixed  metal  and 
chlorine  feed  rate  allotment  (due  to 
prescribed  feed  rates  and  facility 
operating  conditions).  Wastes  with 
extremely  high  metals  content  may  no 
longer  be  acceptable  for  burning  in 
many  cases  unless  the  waste  generator 
reduces  the  metals  content  of  the  waste. 
Any  alternative  for  the  disposal  of  such 
wastes  may  be  unavailable  or  the  costs 
of  such  treatment  may  be  high  enough  to 
create  the  incentive  to  reduce  waste 
generation  rates  at  the  source.  This  is  a 
typical  scenario  for  pollution  prevention 
measures  to  be  undertaken  by  waste 
generators. 

Similarly,  generators  who  bum  their 
wastes  on  site  also  have  the  incentive  to 
reduce  the  generation  of  metal  and 
chlorine-bearing  wastes  given  that  the 
rule  will  provide  a  fixed  feed  rate 
allotment  for  their  boiler  or  industrial 
furnace. 

m.  Relationship  to  Other  Rules 

A.  Regulations  to  be  Promulgated  Under 
the  New  Clean  Air  Act 

Titie  III  of  the  recent  Clean  Air  Act 
Amendments  of  1990,  amending  section 
112  of  the  Act  dealing  with  hazardous 
air  pollutants,  potentially  addresses 
many  of  the  same  sources  that  would  be 


regulated  under  today's  rule.  That 
section  requires  the  Agency  to  develop  a 
list  of  major  and  area  sources  of 
hazardous  air  pollutants  (a  major  source 
is  a  stationary  source  that  has  the 
potential  to  emit  up  to  10  tons  per  year 
of  a  hazardous  air  pollutant,  or  25  tons 
per  year  of  a  combination  of  such 
pollutants,  and  area  sources  are  other 
stationary  sources  emitting  hazardous 
air  pollutants],  and  to  develop 
technology-based  controls  for  such 
sources  over  specified  time  periods.  See 
Clean  Air  Act,  amended  sections  112(c], 
and  (d).  Additional  controls  shall  be 
imposed  within  eight  years  after 
promulgation  of  each  of  these 
technology-based  standards,  if  such 
controls  are  needed  to  protect  pubhc 
health  with  an  ample  margin  of  safety, 
or  to  prevent  adverse  environmental 
effect.  (Cost,  energy,  and  other  relevant 
factors  must  be  considered  in 
determining  whether  regulation  is 
appropriate  in  the  case  of  environmental 
effects.)  In  addition,  if  the  technology- 
based  standards  for  carcinogens  do  not 
reduce  the  lifetime  excess  cancer  risk 
for  the  most  exposed  individual  to  less 
than  one  a  million  (10-6],  then  EPA  must 
promulgate  health-based  standards.  See 
amended  section  112(f)(2)(A). 

It  is  premature  for  the  Agency  to 
attempt  to  provide  a  definitive  opinion 
on  the  relationship  of  these  provisions  to 
today's  rule.  Sources  covered  by  the 
present  rule  may  not  ultimately  be 
required  to  be  further  regulated  under 
amended  section  112.  In  this  regard, 
amended  section  112(n)(7]  provides  that 
if  sources'  air  emissions  are  regulated 
under  subtiUe  C,  "the  Administrator 
shall  take  into  account  any  regulations 
of  such  emissions  *  *  *  and  shall,  to  the 
maximum  extent  practicable  and 
consistent  with  the  provisions  of  this 
section,  ensure  that  the  requirements  of 
such  subtitie  and  this  section  are 
consistent."  Thus,  at  a  minimum. 
Congress  was  concerned  about  the 
potential  for  duplicative  regulation  and 
urged  the  Agency  to  guard  against  it. 
Since  the  Agency  regards  today's  rules 
as  protective  (based  on  present 
knowledge],  it  may  be  possible  to  avoid 
further  air  emissions  regulation.  (EPA 
notes,  however,  that  these  sources  will 
likely  be  listed  as  major^ources,  and  the 
Agency  will  study  whether  further 
emissions  controls  are  required  in  the 
course  of  implementing  amended  section 
112.) 

B.  April  27, 1990  Proposed  Incinerator 
Amendments 

On  April  27, 1990  (55  FR  17862],  EPA 
proposed  amendments  to  the  existing 
hazardous  waste  incinerator  standards 
of  subpart  O,  part  264  to  make  the 


incinerator  standards  conform  to  the 
emissions  standards  being  promulgated 
today  for  boilers  and  industrial  furnaces 
burning  hazardous  waste.  The  proposed 
rule  would  add  emission  standards  for 
products  of  incomplete  combustion  (i.e., 
carbon  monoxide  and  hydrocarbon 
limits),  metals,  and  hydrogen  chloride 
and  chlorine  gas. 

In  the  proposed  rule  for  incinerators, 
EPA  also  proposed  to  revise  or  to  add 
definitions  for  a  number  of  thermal 
treatment  devices:  Industrial  furnace, 
incinerator,  plasma  arc  and  infrared 
incinerators.  Those  definitions  are  being 
promulgated  in  today's  rule.  In  addition, 
EPA  proposed  in  the  incinerator 
rulemaking  to  clarify  the  regulatory 
status  of  carbon  regeneration  units. 
Those  clarifications  are  also 
promulgated  in  today's  final  mle. 

Finally,  EPA  proposed  to  revise  the 
definition  of  principal  organic  hazardous 
constituents  (POHCs)  used  to 
demonstrate  destmction  and  removal 
efficiency  (ORE).  The  revised  definition 
would  allow  the  Director  on  a  case-by- 
case  basis  to  approve  as  POHCs 
compounds  that  are  neither  constituents 
in  the  hazardous  waste  nor  organic. 
That  revised  definition  of  POHC  is 
finalized  in  today's  rule  as  a  part  of  the 
DRE  standard  to  control  organic 
emissions  from  boilers  and  industrial 
fumaces. 

C.  July  18, 1990  Proposed  Amendment  to 
Definition  of  Wastewater  Treatment 
Unit  to  Exempt  Sludge  Dryers 

On  July  18, 1990  (see  55  FR  29280], 
EPA  proposed  to  clarify  the  regulatory 
status  of  sludge  dryers  to  make  it  clear 
that  sludge  dryers  that  meet  the 
definition  of  a  tank  and  that  were  a  part 
of  a  wastewater  treatment  imit  were 
exempt  from  RCRA  regulation  even  if 
they  heretofore  met  the  definition  of  an 
incinerator.  Today's  final  rule 
promulgates  a  definition  of  sludge  dryer 
and  revises  the  definition  of  incinerator 
to  explicitiy  exclude  sludge  dryers.  See 
Part  Four,  section  II  of  today's  preamble. 

D.  Land  Disposal  Restriction  Standards 

In  the  May  6, 1987  proposal,  the 
Agency  indicated  that  once  the  present 
mles  became  final,  the  Agency  would 
amend  certain  of  the  land  disposal 
restriction  standards  that  specified 
incineration  as  a  treatment  standard  (at 
that  time,  the  standard  for  HOCs  under 
the  Cahfomia  list  rule),  to  also  include 
burning  in  boilers  and  industrial 
fumaces.  See  52  FR  at  17021.  Since  that 
time,  the  issue  has  become  more 
involved.  In  particular,  significant  issues 
regarding  the  relationship  of  the  Bevill 
amendment  and  land  disposal 
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restrictions  exist  (which  the  Agency  in 
fact  referenced  in  the  rulemaking  record 
to  the  CaUfomia  list  rrile  when 
considering  this  issue).  The  Agency 
believes  it  inappropriate  to  try  and 
resolve  these  issues  in  this  proceeding, 
given  the  time  constraints  created  by  the 
District  Court's  order  and  the  fact  that 
this  rulemaking  does  not  deal 
principally  with  issues  relating  to  the 
land  disposal  restrictions  program.  The 
Agency  consequently  plans  to  address 
these  questions  in  a  later  proceeding 
and  not  to  finalize  the  May  1987 
proposal  at  this  time. 

Pert  TWK  DevtoM  Subject  to  ReguMkm 
L  Boilers 

EPA  defines  a  boiler  in  {  260.10  as  an 
enclosed  device  using  controlled  fiame 
combustion  and  having  the  following 
characteristics:  (1)  The  combustion 
chamber  and  primary  energy  recovery 
section  must  be  of  integral  design;  (2] 
thermal  recovery  efficiency  must  be  at 
least  60  percent;  and  (3)  at  least  75 
percent  of  the  recovered  energy  must  be 
"exported"  (i.e.,  not  used  for  internal 
uses  such  as  preheating  of  combustion 
air  or  fuel,  or  driving  combustion  air 
fans  or  feed  water  pumps]. 

Today's  final  rule  applies  to  all  boilers 
burning  hazardous  waste  for  any 
purpose— energy  recovery  or 
destruction.  (We  note,  however,  that  an 
existing  boiler  may  not  bum  hazardous 
waste  for  destruction  (i.e.,  waste  that  is 
not  a  fuel)  before  certifying  compUance 
with  the  interim  status  emissions 
standards.) 

Nonindustrial  boilers  are  currently 
prohibited  from  burning  hazardous 
waste  unless  they  are  operated  in 
conformance  with  the  incinerator 
standards  of  subpjul  O  of  part  264  or 
265.  On  the  effective  date  of  today's 
rule,  however,  nonindustrial  boilers 
burning  hazardous  waste  will  be  subject 
to  these  boiler  and  industrial  furnace 
rules.  We  note  that  nonindustrial  boilers 
generally  cannot  bum  hazardous  waste 
until  they  receive  an  operating  permit 
under  today's  rule  (unless  they  are 
aiready  operating  under  the  incinerator 
standards).  This  is  because  the 
prohibition  is  not  rescinded  until  the 
effective  date  of  the  rule,  and  a  facility 
would  have  to  be  "in  existence"  with 
respect  to  hazardous  waste  burning  on 
that  date  to  be  eligible  for  interim  status. 

EPA  believes  that  approximately  925 
boilers  bum  hazardous  waste  fuels. 
Approximately  600  of  these  boilers  bum 
very  small  quantities  of  hazardous 
waste  and  will  be  conditionally  exempt 
under  the  small  quantity  bumer 
provision  of  today's  rule.  See  (  286.108. 
(We  note  that  these  boilers  bum  less 


than  one  percent  of  the  total  hazardous 
waste  currently  being  burned  in  boilers 
and  industrial  furnaces.)  EPA  also 
beUeves  that  approximately  200  boilers 
will  stop  burning  hazardous  waste 
because  they  bum  quantities  exceeding 
the  small  quantity  bumer  exemption  but 
do  not  bum  enough  waste  to  justify  the 
cost  of  complying  with  today's  rule. 
Thus,  approximately  125  boilers  will 
continue  to  bum  hazardous  waste  and 
will  be  subject  to  the  interim  status  and 
permit  standards  provided  by  S9  266.102 
and  286.103  of  today's  rule. 

n.  Industrial  Furnaces 

Under  today's  revised  definition,  EPA 
defines  an  industrial  fumace  in  S  260.10 
as  those  designated  devices  that  are  an 
integral  component  of  a  manufacturing 
process  and  that  use  thermal  treatment 
to  recover  materials  or  energy.  With  the 
addition  of  halogen  acid  fumaces  by 
today's  rule,  the  Agency  has  designated 
12  devices  as  industrial  fumaces: 
Cement  kilns;  lime  kilns;  aggregate  kilns 
(including  light-weight  aggregate  kilns 
and  aggregate  drying  kilns  used  in  the 
asphaltic  concrete  industry);  phosphate 
kilns:  coke  ovens;  blast  furnaces: 
smelting,  melting,  and  refining  fumaces; 
titanium  dioxide  chloride  process 
oxidation  reactors:  methane  reforming 
fumaces:  pulping  liquor  recovery 
furnaces:  and  combustion  devices  used 
in  the  recovery  of  sulfur  values  from 
spent  sulfuric  acid.  The  definition  also 
includes  criteria  and  procedures  for 
designating  additional  devices  as 
industrial  fumaces. 

Any  industrial  fumace  burning  or 
processing  any  hazardous  waste  for  any 
purpose — energy  recovery,  material 
recovery,  or  destruction — is  subject  to 
today's  rule,  with  certain  exceptions. 
Fumaces  (like  boilers)  burning  small 
quantities  of  hazardous  waste  fuel  are 
exempt  born  regulation  under  §  266.108, 
coke  ovens  are  exempt  from  regulation 
if  the  only  hazardous  waste  they  bum  is 
Hazardous  Waste  No.  K087,  and 
regulation  of  smelters  processing 
hazardous  waste  solely  for  material 
recovery  is  deferred  (see  discussion  in 
section  II.D). 

The  Agency  believes  that 
approximately  75  industrial  fumaces 
bum  over  one  million  tons  of  hazardous 
waste  annually.  The  regulated  universe 
appears  to  comprise  approximately  40 
cement  kilns,  18  light-weight  aggregate 
kilns,  and  15  halogen  acid  fumaces. 
Each  of  these  types  of  fumaces  is 
described  below. 

A.  Cement  Kilna 

Cement  kilns  are  horizontal  inclined 
rotating  cyUnders.  refractory  lined  and 
internally  fired,  to  calcine  a  blend  of 


80%  limestone  and  20%  shale  to  produce 
Portland  cement.  There  is  a  wet  process 
and  a  dry  process  for  producing  cement. 
In  the  wet  process,  the  limestone  and 
shale  are  ground  wet  and  fed  into  the 
kiln  in  a  slurry.  In  the  dry  process,  raw 
materials  are  ground  dry.  Wet  process 
kihns  are  longer  than  dry  process  kilns  in 
order  to  facilitate  water  evaporation 
from  the  wet  raw  material.  Wet  kilns 
can  be  more  than  450  feet  in  length.  Dry 
kilns  are  more  thermally  efficient  and 
frequently  use  preheaters  or 
precalciners  to  begin  the  calcining 
process  before  the  raw  material  is  fed 
into  the  kiln. 

Combustion  gases  and  raw  materials 
move  counterflow  in  kilns.  The  kiln  is 
inclined,  and  raw  materials  are  fed  into 
the  upper  end  while  fuels  are  normally 
fed  into  the  lower  end.  Combustion 
gases  thus  move  up  the  kiln  counter  to 
the  flow  of  raw  materials.  The  raw 
materials  get  progressively  hotter  as 
they  travel  the  length  of  the  kiln.  The 
raw  materials  eventually  begin  to  soften 
and  fuse  at  temperatures  between  2,250 
and  2,700  *F  to  form  the  clinker  product. 
Clinker  is  then  cooled,  ground,  and 
mixed  with  other  materials  such  as 
gypsum  to  form  Portland  cement. 

Combustion  gases  leaving  the  kiln 
typically  contain  from  6  to  30%  of  the 
feed  solids  as  dust.  Particulate 
emissions  are  typically  controlled  with 
electrostatic  precipitators  or  fabric 
filters  (baghouses),  and  are  often    ■ 
recycled  to  the  kiln  feed  system. 

Dry  kilns  with  a  preheater  or 
precalciner  often  use  a  by-pass  duct  to 
remove  fit)m  5  to  30%  of  the  kiln  off- 
gases  from  the  main  duct.  The  by-pass 
gas  is  passed  through  a  separate  air 
pollution  control  system  to  remove 
particulate  matter.  By-pass  dust  is  not 
reintroduced  into  the  kiln  system  to 
avoid  a  build-up  of  metal  salts  that  can 
affect  product  quality. 

Some  cement  kilns  bum  hazardous 
waste  fuels  to  replace  from  25  to  75%  of 
normal  fossil  fuels.  Most  kilns  bum 
liquid  waste  fuels  but  several  bum  small 
(e.g.,  six  gallon)  containers  of  viscous  or 
solid  hazardous  waste  fuels.  Containers 
have  been  fired  into  the  upper,  raw 
material  end  of  the  kiln  and  at  the  ' 
midpoint  of  the  kiln. 

Several  cement  companies  have  also 
expressed  an  interest  in  using  solid 
hazardous  waste  such  as  contaminated 
soils  as  an  ingredient  to  produce 
cement.  Cement  kilns  that  bum 
hazardous  waste  as  an  ingredient  are 
regulated  by  today's  rule.*  Under 


>  Sm  disoutlon  In  Mction  VILH  of  Pari  Three  of 
the  text. 
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today's  role,  a  facility  may  bum  (or 
process)  hazardous  waste  solely  as  a 
bona  fide  ingredient  during  interim 
status  begiinring  with  the  effective  date 
of  the  rute.  If  a  waste  is  burned  partially 
for  destruction  or  energy  recovery, 
however,  it  is  not  bomed  solely  as  an 
ingredient  and  special  restrictions  apply 
during  interim  status  (see  discussion 
below).  EPA  considers  a  waste  to  be 
burned  at  least  partially  for  destruction 
if  it  contains  a  total  of  500  ppm  or  more 
by  weight  of  nonmetal  hazardous 
constituents  listed  in  appendix  VIII,  part 
261.  Further,  EPA  considers  a  waste  to 
be  burned  at  least  partially  for  energy 
recovery  if  it  has  a  heating  value  of  5,000 
Btu/Ib  or  more. 

Today's  rule  does  not  allow  burning  of 
a  waste  for  the  purpose  of  destruction 
during  interim  status  prior  to 
certification  of  compliance  (see 
S  266.103(c))  with  all  applicable 
emission  standards.  Further,  the  rule 
applies  special  requirements  during 
interim  status  on  owners/operators  who 
feed  hazardous  waste  into  a  kiln  system 
at  any  location  other  than  the  "hot"  end 
where  product  is  discharged.  Hazardous 
waste  burned  (processed)  solely  as  an 
ingredient,  however,  is  not  subject  to  the 
special  requirements  because  emissions 
fi-om  such  burning  would  not  pose  an 
adverse  effect  on  human  health  and  the 
environment.' 

B.  Light-Weight  Aggregate  Kilns 

Light-weight  aggregate  (LWA) 
describes  a  special  use  aggregate  with  a 
specific  gravity  much  less  than  sand  and 
gravel  which  is  used  to  produce 
insulation  and  nonstructural  and  light- 
weight concrete.  LWA  is  produced  much 
like  cement,  but  the  feedstocks  are 
special  clays,  pumice,  scoria,  shale,  or 
slate. 

The  LWA  kiln  is  configured  much  hke 
a  cement  kiln.  The  raw  material  is 
crushed  and  introduced  at  the  upper  end 
of  a  rotary  kiln.  In  passing  through  the 
kiln,  the  materials  reach  temperatiu-es  of 
1,900  to  2.100°F.  Heat  is  provided  by  a 
burner  at  the  lower  end  of  the  kiln 
where  clinker  is  discharged. 

LWA  kilns  are  also  major  sources  of 
particulate  emissions  and  are  equipped 
with  wet  scrubbers,  fabric  filters,  or 
electrosatic  precipitators.  Wet  scrubbers 
dominated  the  industry  until  recently. 
Many  facilities  are  now  converting  to 
dry  systems  to  reduce  the  cost  of  residue 


*  Thn  ii  becauee  nonmetal  toxic  constituenta  will 
not  be  preicnt  In  ttM  waste  at  ligniScaot  levels  (Le., 
leal  tlMB  SOO  ppo)  and  metal  emiaMona  will  be 
adequately  controlled  under  today's  rule  by  the  air 
pollution  control  ayitem  irrespective  of  where  the 
waste  ia  fed  Mo  the  kiln  qrstem. 


management  by  recycimg  6ie  collected 
dust  into  the  kfln. 

LWA  kilns  titat  bum  hazardous  waste 
fuel  typically  bum  100%  liquid 
hazardous  waste  fuels. 

C.  Halogen  Acid  Fumaces 

The  Dow  Chemical  Company  (DOW) 
filed  a  mlemaking  petition  with  EPA  on 
March  31, 1986,  in  accordance  with  the 
provisions  of  40  CFR  260.20,  requesting 
that  EPA  designate  their  halogen  acid 
fumaces  (HAFs)  as  industrial  fumaces. 
HAFs  are  typically  modified  firetube 
boilers  that  process  secondary  waste 
streams  containing  20  to  70  percent 
chlorine  or  bromine  to  produce  a 
halogen  acid  product  by  scrubbing  acid 
firom  the  combustion  gases.  Currently 
HAFs  that  produce  steam  meet  the 
definition  of  a  boiler  while  HAFs  that  do 
not  generate  steam  meet  the  definition 
of  an  incinerator  even  though  they  use 
hazardous  waste  as  a  fuel  and  as  an 
ingredient  to  produce  halogen  acid 
product  Today's  rule  designates  HAFs 
that  do  not  generate  steam  as  an 
industrial  fumace  for  the  reasons  given 
below. 

DOW  petitioned  the  Agency  to 
designate  their  HAFs  as  industrial 
fumaces  after  the  Agency  changed  the 
definition  of  incinerator  in  1985  from  a 
"purpose  of  burning  test"  to  a  "design 
test"  and  developed  new  classifications 
for  boilers  and  industrial  fumaces.  The 
Agency  inadvertently  did  not  designate 
HAFs  as  industrial  fumaces  at  the  time 
which  potentially  left  certain  HAFs 
operating  not  in  compliance  with  the 
incinerator  standards  promulgated  in 
1981.  Although  HAFs  (prior  to  today's 
rule)  technically  meet  the  definition  of 
incinerator,  the  Agency  has  indicated  its 
intention  since  receiving  the  DOW 
petition  to  correct  the  problem  and  to 
properly  designate  HAFs  as  industrial 
fumaces. 

On  May  6. 1987  (52  FR 17033),  EPA 
proposed  to  grant  this  petition  and  to 
add  halo^n  add  fumaces  (HAFs)  to  the 
list  of  devices  that  are  designated  as 
industrial  fumaces  under  40  CFR  28ai0. 
On  Apra  27, 1900  (55  FR  17917),  the 
Agency  profKised  changes  to  the 
proposed  designation  of  HAFs  as 
industrial  fumaces.  With  modifications 
based  on  additional  information  and 
comments,  today's  rule  adds  HAFs  to 
the  Ust  d  devices  that  are  included  in 
the  definition  of  an  industrial  fumace 
under  280.10. 

In  today's  rule,  EPA  is  defining  an 
"mdustrial  fumace"  in  260.10  as  an 
enclosed  device  that  uses  thermal 
treatment  to  recover  (or  produce) 
materials  or  eneigy  as  an  inte^al 


component  of  a  manufacturing  process.* 
EPA  has  previously  designated  11 
devices  as  industrial  fomsces:  (1) 
Cement  kilns;  (2)  lime  kilns:  (3) 
aggregate  kilns  (including  lig^t-weigbt 
aggregate  kilns  and  aggregate  drying 
kilns  used  in  the  asphaltic  concrete 
industry);  (4)  phosphate  kilns;  (5)  coke 
ovens;  (6)  blast  furnaces;  (7)  smelting, 
melting,  and  refining  fumaces;  (8) 
titanium  dioxide  chloride  process 
oxidation  reactors;  (9)  methane 
reforming  fumaces;  (10)  pulping  liquor 
recovery  fumaces;  and  (11)  combiwtion 
devices  used  to  recover  sulfur  values 
from  spent  sulfuric  acid. 

The  industrial  fumace  definition  in 
260.10  also  provides  criteria  and 
procedures  for  adding  devices  to  &e  list 
A  device  may  be  defined  as  an 
industrial  furnace  if  it  meets  one  or  more 
of  the  foIlo%ving  criteria:  (1)  The  device 
is  desisted  and  used  primarily  to 
recover  material  products;  (2)  the  device 
is  used  to  biun  or  reduce  raw  materials 
to  make  material  products;  (3)  the  device 
is  used  to  bum  or  reduce  secondary 
materials  as  effective  substitutes  for  raw 
materials  in  processes  that  use  raw 
materials  as  principal  feedstocks;  or  (4) 
the  device  is  used  to  bum  or  reduce 
secondary  materials  as  ingredients  in 
industrial  processes  to  mamifacture 
material  products. 

As  explained  below,  the  basis  for 
designating  HAFs  as  industrial  furnaces 
under  (  26ai0  is  that  HAFs  are  integral 
components  of  a  manufacturing  pr(x:ess. 
they  recover  materials  and  energy,  and 
they  meet  two  of  the  criteria  (1  and  4) 
described  above  for  classifying  a  device 
as  an  industrial  furnace. 

1.  Current  Practices 

Information  available  to  EPA 
indicates  that  at  least  3  companies  m 
the  United-States  operate  at  least  30 
devices  that  may  be  halogen  acid 
fiutiaces.  These  devices  typically 
process  chlorinated  or  brominated 
secondary  materials  with  20  to  70 
percent  halogen  content  (by  weight)  to 
produce  an  acid  product,  either 
hydrogen  chloride  (HCl)  or  hydrogen 
bromide  (HBr),  both  of  which  have  a 
halogen  content  that  ranges  from  3  to 


»  This  definition  of  industrial  fumaee  is  the 
retriaed  definition  aa  noticed  on  April  27. 1890  (55  FR 
ITMO).  The  pfcvioua  defnition  read  "an  e«cloaed 
derice  using  controded  flame  combustion  to  recover 
materiala  or  energy  as  an  integral  component  of  a 
manvfacturtoig  proceaa."  Pobhc  coaaneBts  an  the 
proposal  are  <ftaeaaaad  in  the  Comnent  Reapensa 
Docwnent  for  the  BF  Regaktioaa  EPA  revised  the 
definition  to  inciBde  innflaae  devices  (i.e..  by 
referring  to  themwl  tfeatwent)  becauae  coBtrofled- 
flame  devices  and  nooflane  devices  can  have  the 
•ame  emiaaioaa  and  poaa  the  aana  hasard  to  human 
health  and  the  enviromnent 
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greater  than  25  percent  (by  weight). 
These  secondary  materials  typically 
have  as-fired  heating  values  of 
approximately  9,000  Btu/lb  and  are 
t3^ically  produced  on  site. 

Some  of  the  HAFs  currently  in  use  are 
modified  firetube  boilers  that  generate 
and  export  steam.  These  HAFs  meet  the 
definition  of  a  boiler  under  §  260.10,  and, 
thus,  will  be  regulated  as  boilers.  The 
remaining  HAFs,  although  modified 
firetube  boilers,  do  not  generate  steam 
and  thus  do  not  meet  EPA's  definition  of 
a  boiler.  Today's  rule  classifies  these 
nonboiler  HAFs  as  industrial  furnaces. 
For  the  remainder  of  this  discussion,  the 
term  "HAF'  refers  to  these  nonboiler 
HAFs. 

2.  Designation  of  HAFs  as  Industrial 
Furnaces 

a.  Dow'b  Petition.  On  March  31, 1986, 
the  Dow  Chemical  Company  (DOW) 
filed  a  rulemaking  petition  with  EPA  in 
accordance  with  the  provisions  of  40 
CFR  280.20,  requesting  that  HAFs  at 
Dow  Chemical  be  designated  as 
industrial  furnaces.  EPA  proposed  to 
grant  this  petition  in  the  May  6, 1987 
proposal.  Today's  rule  includes  HAFs  in 
the  definition  of  an  industrial  furnace 
under  %  280.10.  Further  background 
discussion  on  DOWs  petition  is 
contained  in  the  May  6, 1967  proposed 
rule. 

b.  May  1967  and  April  1990  Proposed 
Rules.  EPA  proposed  to  designate  HAFs 
as  industrial  furnaces  for  the  reasons 
discussed  in  the  May  6, 1987  proposed 
rule.  To  ensure  that  a  particular  device 
was  an  industrial  furnace  involved  in 
bona  fide  production  of  acid  *  as  an 
integral  component  of  a  manufacturing 
process,  and  was  not  an  incinerator 
equipped  with  hologen  emissions 
removal  devices,  the  1987  proposed  HAF 
definition  required  that:  (1)  The  furnace 
by  located  on  site  at  a  chemical 
production  facility,  (2)  the  waste  fed  to 
the  device  be  halogenated;  and  (3)  the 
acid  product  from  the  device  contain  at 
least  6  percent  halogen  acid. 

Based  on  comments  received  on  the 
1987  proposal  and  on  further 
consideration  by  the  Agency,  EPA 
proposed  revisions  to  the  HAF  definition 
in  the  April  1990  notice.  These  revisions 
were  proposed  for  two  reasons:  (1)  To 


*  The  Agency'i  coocorn  i«  thai  devices  captiiring 
some  HCl  in  scrubber  effluent  not  lutomatically  bw 
classified  as  liAFs  if  they  Gnd  a  way  to  utilize  the 
scrubber  effluent.  The  HCl  content  of  the  effluent 
from  wet  scrubbers  used  to  control  HCl  emissions 
from  the  incineration  of  chlorine-bearing  waste  is 
normally  on  the  order  of  1  percent  of  less.  EPA  does 
not  cons-der  such  low  HCl  content  scrubber  water  a 
bono  fide  product  for  purposes  of  designation  as  an 
industrial  furnace  even  if  the  scrubber  water  is 
benefldally  used  in  a  manner  that  specifically 
relates  to  its  HCl  content 


better  clarify  the  differences  between 
HAFs  and  incinerators  equipped  with 
wet  scrubbers  to  control  halogen  acid 
emissions,  and  (2)  to  better  reflect 
industry  practice. 

To  ensure  that  a  particular  device  is 
an  integral  component  of  a  chemical 
manufacturing  process,  the  April  1990 
proposal  included  requirements  that  at 
least  50  percent  of  the  acid  product  be 
used  on  site  and  that  any  o^-site  waste 
fed  to  the  HAF  be  generated  by  a  SIC 
281  (inorganic  chemicals)  or  SIC  286 
(organic  cheniicals)  process.  To  ensure 
that  the  waste  is  burned  as  a  bona  fide 
ingredient  to  produce  the  halogen  acid 
product,  the  April  1990  proposal  also 
required  that  each  waste  fed  to  the  HAF 
have  an  "as-generated"  halogen  content 
of  at  least  20  percent.  In  addition,  to 
better  reflect  industry  practice,  the  1990 
proposal  required  that  the  acid  product 
have  a  halogen  acid  content  of  3  percent 
rather  than  6  percent,  an  amount  that 
still  clearly  distinguished  the  HAF  acid 
product  from  incinerator  scrubber  water, 
which  has  an  acid  content  of  well  below 
1  percent.  Finally,  EPA  proposed  in 
April  1990  to  list  hazardous  waste  fed  to 
a  HAF  as  inherently  waste-like  to 
ensure  that  halogenated  waste  fed  to  a 
HAF  (and  the  HAF  itself)  would  be 
subjecf  to  regulation.  This  would 
preclude  a  claim  that  the  secondary 
materials  were  used  as  ingredients  to 
make  a  product,  and,  thus,  not  a  solid 
waste  under  9  2ei.2(e)(l)(i). 

c.  Summary  of  Public  Comments. 
Commenters  on  the  1987  and  1990 
proposed  rules  objected  to  the 
requirements  that  50  percent  of  the  acid 
product  be  used  on  site  and  that  any  off- 
site  waste  feed  be  limited  to  SIC  281  or 
286  processes.  The  commenters  argued 
that  minimum  specifications  on  the 
halogen  content  of  the  feed  and/or  the 
acid  content  of  the  HAF  product  are 
sufficient  to  distinguish  bona  fide  HAF 
operations  from  incinerator  operations, 
and  that  the  requirement  that  a 
substantial  portion  of  the  product  be 
used  on  site  serves  only  to  limit  the 
legitimate  treatment  of  halogenated 
wastes  and  the  sale  of  bona  fide  HAF 
products  without  being  necessary  to 
protect  himian  health  and  the 
environment. 

After  consideration  of  these 
commenters'  concerns,  the  Agency 
believes  that  both  the  proposed  off-site 
restriction  for  waste  fed  to  HAFs  and 
the  proposed  on-site  acid  product  use 
restriction  are  indeed  unnecessary  to 
ensure  that  HAFs  are  integral 
components  of  manufacturing  processes. 
The  Agency  agrees  with  the  commenters 
that  the  requirements  specifying  the 
minimum  halogen  content  of  the  waste 


feed  and  the  minimum  halogen  acid 
concentration  of  the  HAF  product  are 
sufficient  to  ensure  that  HAFs  are 
integral  components  of  a  manufacturing 
process  (i.e.,  the  process  of  halogen  acid 
production).  EPA  is  not  adopting  these 
proposed  conditions  given  that  air 
emissions  from  HAFs  will  be  regulated 
under  today's  rule,  that  these  proposed 
conditions  were  directed  at  how  to 
classify  these  devices  rather  than  how 
to  ensure  their  safe  operation,  and  that 
HAF  operations  (as  properly  controlled) 
are  environmentally  advantageous  in 
that  they  utilize  acid  values  rather  than 
dispose  them  and  therefore  should  not 
needlessly  be  discouraged.  Today's  rule, 
therefore,  does  not  restrict  the  use  of 
HAF  waste  feeds  generated  off  site  or 
require  that  any  percentage  of  the  acid 
product  be  used  on  site. 

In  today's  rule,  the  Agency  considers 
a  bona  fide  HAF  operation  as  one  in 
which  a  secondary  material  with  a 
minimum  as-generated  halogen  content 
of  20  percent  by  weight  is  processed  into 
an  acid  product  with  a  minimum 
halogen  content  of  3  percent  by  weight. 
The  acid  product  must  be  used  in  a 
manufacturing  process  either  on  site  or 
off  site.  The  Agency  maintains  that  this 
approach  will  allow  the  legitimate 
processing  of  highly  halogenated 
secondary  materials  into  usable 
products  but  will  still  clearly  distinguish 
HAF  product  acid  from  incinerator 
halogen  acid  scrubber  water. 

Upon  review  of  other  comments 
submitted  on  the  1987  and  1990 
proposed  rules,  the  Agency  has 
identified  several  issues  pertaining  to 
HAFs  that  require  clarification  in  the 
regulations.  Specifically,  these  issues 
concern:  (1)  The  regulation  of  chlorine 
emissions  from  HAFs,  (2)  the  operation 
of  HAFs  under  the  special  operating 
requirements  (SOR)  exemption  for 
boilers,  and  (3)  the  designation  of 
hazardous  waste  fed  to  HAFs  as 
inherently  waste-like  material. 

One  commenter  to  the  1987  proposed 
rule  requested  that  the  Agency  clarify  its 
position  on  limiting  inorganic  halide 
salts  in  feedstocks  to  boilers  and 
industrial  furnaces.  The  Agency  has 
established  limits  on  emissions  of  HCl 
and  Cla  from  industrial  furnaces,  and  a 
HAF  operator,  like  any  other  industrial 
furnace  operator,  must  comply  with 
these  HCl  and  CU  emission  standards. 
To  demonstrate  compliance  under  the 
Tier  I  feed  rate  screening  limits,  a  HAF 
operator  must  include  inorganic  chlorine 
as  part  of  the  total  chlorine  fed  to  the 
device.  The  Agency  believes  that  this 
requirement  is  justified  because  recent 
testing  indicates  that  even  thermally 
stable  compounds  such  as  NaCl  arfi 
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coaverted  with  high  efficiency  to  HCl 
under  laboratory  conditions  that 
simulate  incinerattoo.* 

Another  commeoter  to  the  1967 
proposal  stated  that  HAFs  are  unjustly 
excluded  from  the  automatic  waiver  of  a 
trial  bum  to  demonstrate  99.99% 
destruction  and  removal  efficiency 
(DRE)  when  operated  under  the  special 
operating  requirements  (SORs).  llie 
Agency  acknowledges  the  commenter's 
concern,  but  notes  that  all  industrial 
furnaces,  including  HAFs,  are  ineligible 
for  the  automatic  £HIE  trial  btim  waiver. 
The  Agency  stated  in  the  preamble  to 
the  1987  proposal  that  modified  boilers 
that  produce  and  export  steam  (and  thus 
meet  EPA's  definition  of  boiler  in 
§  260.10)  wotdd  be  regulated  as  boilers. 
In  such  a  case,  the  unit  may  be  eligible 
for  the  automatic  waiver  of  the  DRE  trial 
bum,  which  apphes  only  to  boilers.  Any 
halogen  add  furnace  that  is  a  modified 
fire-tube  boiler  not  meeting  the 
definition  of  a  boiln'  in  S  2eai0, 
however,  would  not  be  eligible  for  the 
automatic  waiver.  The  Agency's  reasons 
for  applying  the  automatic  DRE  trial 
bum  waiver  only  to  boilers  are 
discussed  further  in  Section  n.C.2.d  of 
this  preamble. 

Several  commenters  expressed 
concem  that  the  April  27, 1990  proposal 
required  a  rainimura  heating  value  of 
5,000  Btu/lb  for  secondary  materials  fed 
to  HAFs.  Today's  final  rule  does  not 
requi  e  a  mininHun  heating  value  on 
secondary  nurterials  fed  to  HAFs. 
Although  the  Agency  understands  that 
most  wastes  burned  in  HAFs  have  a 
heating  value  greater  than  5,000  Btu/lb 
and.  so.  that  HAFs  are  engaged  in 
energy  recovery  as  well  as  materials 
recovery,  not  all  wastes  meeting  the 
minimum  halogen  limit  also  have  a 
heating  value  normally  associated  with 
energy  recovery.  The  Agency  believes 
that  HAFs  need  not  be  required  to 
recover  both  material  and  energy  values 
from  every  hazardous  waste  fed  to  the 
device  to  meet  the  definition  of  an 
industrial  furnace,  and  that  the 
regulations  adopted  today  for  HAFs 
ensure  diat  they  will  be  operated  in  a 
protective  ntemner  even  if  energy  values 
are  not  recovered. 

Commenter's  nusconcep^ons 
regarding  a  minimum  heating  value  for 
secondary  materials  may  have  arisen 
•  from  the  Agency's  proposal  pursuant  to 

S  261.2(d)(2)  to  list  hazardous  waste  fed 
to  HAFs  as  faiherently  waste-like 
material.  In  today's  rule,  the  Agency  is 
listing  as  inherently  waste-hlce  any 

secondary  material  fed  to  HAFs  that  is 


■  U.S.  EPA,  Laboratory  Method  to  Estimate 
Hydrogen  Chloride  Emission  Potential  Before 
Incineration  of  a  Waste.  Fctnuary  ISSO. 


identified  or  listed  as  a  hazardous  waste 
imder  40  CFR  part  261,  subparts  C  and 
D.  Without  such  materials  being 
designated  as  inherently  waste-like. 
HAFs  burning  hazardous  wastes  solely 
as  ingredients  (Le.,  wastes  that  have  low 
heating  value  and  therefore,  are  not 
burned  partially  for  energy  recovery)  to 
produce  an  acid  product  mi^t  not  be 
regulated  because  the  material  they  are 
burning  might  not  be  a  solid  waste 
pursuant  to  %  261.2(e)(l)(i).  However. 
HAFs  that  bum  hazardous  wastes  with 
high  heating  values  (i.e.,  greater  than 
54)00  Btu/lb).  would  be  subject  to 
today's  rule  even  without  listing  them  as 
inherently  waste-like  because  these 
wastes  are  considered  imder 
S  261.2(e)(2)(ii)  to  be  homed  at  least 
partially  for  energy  recovery.  For 
reasons  discussed  in  the  April  27. 1990 
proposed  role  (55  FR 17892),  the  Agency 
believes  that  such  an  inconsistent  result 
would  not  provide  adequate  prote  ion 
of  hmnan  health  and  the  environment 
(the  wastes  burned  by  HAFs  are  some 
of  the  most  toxic  generated  and 
regulation  of  emissions  from  burning 
these  wastes  certainly  is  needed  to 
protect  human  health  and  the 
environment).  Moreover,  there  are 
significant  elements  of  treatment 
associated  with  boming  in  HAFs:  toxic 
oi^ganic  compounds  are  destroyed  rather 
than  recovered,  and  the  burning  if 
conducted  improperly  could  become 
part  of  the  waste  disposal  problem. 
Because  die  materials  burned  in  HAFs 
meet  the  criteria  of  %  281.2(d)  for 
inheiendy  waste-likely  materials,  EPA 
today  is  adding  to  the  list  of  inherently 
waste-like  materials  under  i  Z61  .(d)(2) 
secondary  materials  fed  to  HAFs  that 
are  listed  or  identified  as  hazardous 
waste  under  subparts  C  or  D  of  part  261. 
While  HAFs  will  not  be  precluded  from 
bimiing  secondary  materials  with  low 
heating  values,  today's  listing  will 
prevent  the  HAFs  that  bum  this  material 
and  the  material  itself  from  being 
unregulated.  As  a  result,  in  all  cases, 
hazardous  waste  fed  to  HAFs,  and  the 
HAFs  themselves,  will  be  subject  to 
hazardous  waste  regulations  tmder 
today's  finai  rule. 

d.  Basis  for  Designating  HAFs  as 
Industrial  Furnaces.  EPA  has  defined  an 
industrial  fumace  in  S  260.10  as  any  of 
the  specifically-designated  enclosed 
devices  that  are  Integral  components  of 
a  manufacturing  process  and  that  use 
thermal  treatment  to  accomplish 
recovery  of  materials  or  energy.  To  date. 
11  types  of  devices  have  been 
designated  as  industrial  furnaces.  Hie 
industrial  fumace  definition  also 
provides  criteria  for  adding  devices  to 
the  list  As  discussed  above,  these 


criteria  include:  (1)  The  design  and  use 
of  the  device  primarily  to  accoB4>lish 
recovery  of  material  products;  (2)  the 
use  of  the  device  to  bam  or  reduce  raw 
materials  to  make  a  material  product  (3) 
the  use  of  the  device  to  bum  or  reduce 
secondary  materials  as  effective 
substitutes  for  raw  materials  in 
processes  twing  raw  ssaterials  as 
principal  feedstocks;  and  (4)  the  use  of 
the  device  to  bum  or  reduce  secoiMlary 
materials  as  ingredients  in  an  mdustrial 
process  to  make  a  material  product.  As 
e]q>lained  below.  HAFs.  meet  the 
definition  of  an  industrial  fivnace  as 
well  as  two  of  die  above  criteria.  (1)  and 
(4),  for  designating  additional  devices  as 
industrial  fumaces. 

HAFs  are  Integral  Componenis  of  a 
Manufacturing  Process.  HAFs  are 
commonly  located  on-site  at  large  scale 
chemical  manufacturing  processes  that 
reclaim  primarily  secondary  materials 
generated  on-site  and  that  typically  use 
the  halogen  acid  product  on-site.  In 
these  cases,  the  Agency  believes  the 
device  shoukl  clearly  be  considered  an 
integral  component  of  the  manufacturing 
process  and.  thus,  eligible  for 
designation  as  an  industrial  fumace. 
The  situation  is  less  clear  when  the 
device  receives  halogen-bearing 
secondary  materiab  from  off-site  or  if 
the  halogen  acid  product  is  sent  off-site. 
In  these  situations,  the  Agency  believes, 
ncmetheless,  that  the  device  should  be 
considered  an  integral  component  of  a 
manufacturing  process  and,  thus, 
eligible  for  consideration  as  an 
industrial  fumace  provided  that  the 
device  is  k)C8ted  on  the  site  of  a 
manufacturing  process  and  that  the 
halogen  acid  product  is  used  by  a 
manufacturing  process. 

HAFs  Recover  Materials  and  Energy. 
EPA  believes  that  HAFs  recover 
materials  and  energy  to  produtx  a  bona 
fide  product  Production  of  halogen  acid 
(a  3  to  20  percent  halogen  add  solution) 
frtim  the  combustion  of  chlorine-bearing 
secondary  materials  constitutes 
Buterials  recovery  in  the  context  of  the 
designation  of  HAFs  as  industrial 
furnaces.  HAFs  can  also  be  considered 
to  bum  secondary  material  as 
ingredients  in  on  industrial  process  to 
make  a  material  product  [le.,  the 
produd  halogen  acid).  As  discussed 
above,  chlorine-bearing  secondary 
materials  are  bumed  to  produce  the 
halogen  add  pnxiad  for  use  in  a 
manufacturing  operation. 

HAFs  also  recover  energy.  Most 
halogen-bearing  secondary  materials 
reclaimed  in  HAFs  are  bumed  partially 
for  energy  recovery  because  sabctantial. 
usable  heat  energy  is  released  by  the 
materials  during  combustion.  Tlie 
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materials  typically  have  an  as-fired 
heating  value  of  approximately  9,000 
Btu/lb,  and  the  heat  released  results  in 
the  thermal  degradation  of  chlorinated 
organic  compounds  to  form  HCl. 
Although  under  definitions  in  280.10, 
energy  recovery  in  a  boiler  is 
characterized  by  the  recovery  and 
export  of  energy,  energy  recovery  in  an 
industrial  furnace  need  not  involve  any 
export  of  energy.  Rather,  energy 
recovery  in  an  industrial  furnace  is 
based  on  the  burning  of  materials  with 
substantial  heating  values  (greater  than 
5,000  Btu/lb)  in  a  manner  that  results  in 
the  release  of  substantial  usable  heat 
energy.  See  50  FR  49171-49174 
(November  29. 1985).« 

HAFs  Meet  Industrial  Furnace 
Criteria.  The  Agency  beleives  that 
HAFs  meet  two  of  the  above  criteria 
(i.e..  criteria  (1)  and  (4)]  for  designating 
devices  as  industrial  furnaces.  EPA 
believes  that  restrictions  on  the  halogen 
content  of  waste  streams  fed  to  HAFs 
and  on  the  halogen  content  of  the  acid 
product  ensure  that  the  HAF  is:  (a) 
Designed  primarily  to  recover  halogen 
acid  (and  so  is  not  engaged  in 
incineration);  and  (b)  used  to  bum 
secondary  materials  as  ingredients  in 
the  process  of  halogen  acid  production 
to  produce  a  material  product  (i.e..  the 
product  halogen  acid). 

Addition  of  HAFs  to  List  of  Industrial 
Furnaces.  EPA  believes  that  HAFs  are 
integral  components  of  a  manufacturing 
process  and  that  they  are  designed  and 
operated  to  recover  materials  and 
energy.  For  these  reasons  EPA  is  today 
adding  to  the  list  of  devices  designated 
as  industrial  furnaces  under  S  260.10 
HAFs  defined  as  furnaces  that:  (1)  Are 
located  at  the  site  of  a  manufacturing 
process;  and  (2)  process  hazardous 
wastes  with  a  minimum  as-generated 
halogen  content  of  20  percent  by  weight 
to  produce  an  acid  product  with  a 
minimum  halogen  content  of  3  percent 
by  weight  and  where  the  acid  product  is 
used  in  a  manufacturing  process. 

ft  Interim  Status  for  HAFs.  HAFs  that 
are  in  existence  on  the  effective  date  of 
today's  rule  are  eligible  for  interim 
status  like  other  boilers  and  industrial 
furnaces  burning  for  energy  or  material 
recovery.  Although  certain  HAFs  may 
technically  have  met  the  amended 
definition  of  incinerator,  EPA  believes 
that  there  was  legitimate  confusion  as  to 
such  unit's  operating  status.  These 
devices  would  not  have  been 
incinerators  under  the  original  1980 


*  W«  not*  as  dUcuMed  prevlousty  in  the  text  that 
although  all  haxardona  waatea  fed  to  a  HAF  mutt 
have  an  a>- generated  halogen  content  of  at  laait 
20%.  all  tiich  waatea  need  not  have  a  heating  value 
of  S.OOO  Btu/lb. 


definition  of  incinerator  because  their 
primary  purpose  was  not  destruction  of 
waste.  When  EPA  amended  that 
definition  in  1985  to  adopt  a  definition 
based  on  the  unit's  design  rather  than  its 
operating  purpose,  the  Agency  did  not 
intend  to  regulate  HAFs  as  incinerators 
and  noted  that  the  regulatory  change 
was  not  intended  to  (or  expected  to) 
affect  the  number  and  identity  of 
regulated  incinerator  units.  See  50  FR 
625  (Jan.  4, 1985).  Moreover,  given  that 
many  HAFs  met  the  definition  of  boiler, 
it  would  have  been  anomalous  and 
unintended  for  some  HAFs  to  be  subject 
to  full  regulation  and  others  to  be 
imregulated  (until  the  present  rules  were 
adopted).  Given  these  circumstances, 
the  Agency  is  finding  pursuant  to 
9  270.10(e)(2)  that  there  was  substantial 
confusion  as  to  which  HAF  owners  and 
operators  were  required  to  submit  a  part 
A  application  and  that  this  confusion  is 
attributable  to  ambiguities  in  the  subtitle 
C  rules.  Accordingly,  such  owners  and 
operators  may  submit  part  A 
applications  by  the  effective  date  of 
today's  regulation. 

We  note  that  this  policy  on  interim 
status  eligibility  date  does  not  apply  to 
other  devices  that  are  currently  subject 
to  regulation  as  an  incinerator  but  claim 
to  be  an  industrial  furnace  subject  to  the 
BIF  rule  and  its  interim  status  eligibility 
date.  An  example  is  an  aggregate  kiln 
that  currently  bums  hazardous  waste 
for  the  purpose  of  treatment 
(destruction)  and,  so,  is  subject  to  the 
incinerator  standards  of  subpart  O, 
parts  264  and  265.  There  is  no  ambiguity 
about  the  regulatory  status  of  such  a 
device  given  that  the  Agency  clearly 
intended  for  such  burning  to  be  subject 
to  the  incinerator  standards,  and  the 
Agency's  rules  have  always  so  stated. 
Thus,  die  date  for  interim  status 
eligibility  for  such  facilities  is  the  1981 
date  for  incinerator  interim  status. 

D.  Smelting,  Melting,  and  Refining 
Furnaces  Burning  Hazardous  Waste  to 
Recover  Metals 

In  the  October  1989  supplement  to  the 
proposed  rule,  EPA  solicited  further 
comment  on  an  appropriate  regulatory 
regime  for  smelting  furnaces  burning 
hazardous  waste  for  the  exclusive 
purpose  of  material  recovery.  See  54  FR 
43733.  This  issue  was  closely  connected 
with  the  question  of  jurisdictional 
limitations  on  the  Agency's  authority  to 
regulate  industrial  furnaces  buming 
secondary  materials  for  material 
recovery,  discussed  under  the  rubric  of 
indigenous  wastes.  Id.  at  43731-32.  The 
Agency  noted  generally  that  where  it 
did  not  perceive  jurisdictional 
limitations  on  its  authority,  it  regarded 
regulation  of  organic  emissions  from 


smelting  furnaces  as  imnecessary  given 
the  normal  absence  of  organics  in  the 
material  fed  to  the  unit  We  also 
indicated  concern  at  the  prospect  of 
regulating  emissions  of  metals  that  were 
not  attributable  to  the  processing  of 
hazardous  waste,  and  accordingly 
solicited  comment  as  to  a  means  of 
determining  when  buming  of  hazardous 
waste  resulted  in  emissions  in  excess  of 
those  from  processing  other  materials  in 
the  device.  Id.  at  43733.  With  respect  to 
a  test  for  determining  when  wastes  are 
indigenous,  the  Agency  reproposed  a 
fairly  broad  test  that  would  have  had 
the  effect  of  excluding  many  wastes  and 
devices  from  the  Agency's  jurisdiction, 
but  would  have  distinguished  between 
wastes  being  burned  for  the  purpose  of 
conventional  treatment,  and  for  the 
purpose  of  material  recovery  treatment. 

These  proposals  proved  extremely 
controversial.  Perhaps  more  importantly, 
after  the  proposal  was  issued,  the 
question  of  indigenous  waste  was  the 
partial  subject  of  the  District  of 
Columbia  Circuit  Court  of  Appeals' 
decision  API  v.  EPA.  906  F.  2d  726  (D.C. 
Cir.  1990).  In  that  decision,  the  court 
stated  that  the  Agency  had  been  overly 
restrictive  in  interpreting  the 
jurisdictional  limitations  imposed  by  the 
statutory  definition  of  solid  waste  based 
upon  the  court's  earlier  opinion  in 
American  Mining  Congress  v.  EPA,  824 
F.  2d  1177  (D.C.  Cir.  1987).  That  earlier 
opinion,  the  court  held,  is  limited  to 
situations  involving  continuous 
recycling  processes  that  are  not  part  of 
the  waste  disposal  problem,  and 
certainly  does  not  mandate  the  type  of 
indigenous  principle  that  the  Agency 
discussed  in  the  1989  notice.  906  F.  2d  at 
740-41.  The  court  accordingly  remanded 
and  directed  the  Agency  to  rethink 
whether  any  type  of  indigenous 
principle  is  warranted  given  the  court's 
clarification  of  its  earlier  opinion.^  Id.  at 
741. 

The  court's  opinion,  as  well  as  the 
many  comments  on  this  issue,  raise 
complex  issues  that  EPA  has  not  yet 
resolved.  (In  this  regard,  the  Agency 
notes  that  the  mandate  in  section 
30O4(q)  to  regulate  facilities  buming 
hazardous  waste  for  energy  recovery  as 
may  be  necessary  to  protect  human 
health  and  the  environment  does  not 


*  Technically,  the  court  remanded  the  Agency'i 
decision  not  to  formally  adopt  a  treatment  atandard 
under  the  land  dispoaal  rettrictioni  program  for  the 
residue  from  proceailng  a  waste  the  Agency  had 
indicated  would  be  indigenous  to  a  particular  type 
of  metal  recovery  furnace.  Id.  at  740.  EPA  has  since 
indicated,  in  motions  filed  with  the  court  that  it 
views  the  interim  treatment  standard  based  on 
stabilization  as  applying  in  all  caaea  where  the 
residue  remains  a  hazardous  waste. 
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apply  to  devices  burning  for  the  purpose 
of  material  tecovery.  H.  Rep.  No.  198. 
98th  Cong.,  1ft  Sess.  4a  and  so  the 
court-ordered  December  31, 1990 
issuance  date  does  not  apply.)  In 
particular,  the  Agency  is  presently 
studying  the  question  of  jurisdiction  as 
part  of  a  comprehensive  effort  to 
determine  if  the  Agency's  rules  on 
recycling  should  be  amended  (either  as 
a  regulatory  matter  or  as  part  of  RCRA 
reauthorization).  In  the  interim, 
however,  the  Agency  does  not  beUeve  it 
prudent  to  apply  regidations  to  a  whole 
potential  class  of  devices  and  wastes 
that  the  Agency  has  not  fully  evaluated 
(since  these  situations  would  have  been 
excluded  fit)m  regulation  under  the 
proposal).  See  provision  for  conditional 
deferral  of  smelting,  melting,  and 
refining  furnaces  under  S  266.100(c).  In 
addition,  because  EPA  has  placed  most 
of  its  efforts  into  issuing  the  mandated 
portion  of  these  regulations  as  soon  as 
possible,  the  Agency  has  not  resolved 
the  questions  of  how  to  regulate  raised 
in  the  1989  notice  even  for  the  class  of 
smelting  furnaces  where  authority 
would  have  existed  under  the  proposed 
view  of  indigenous  waste.  The  issue  of 
whether  material  recovery  is  a  form  of 
"treatment"  is  also  presently  submitted 
for  decision  to  a  panel  of  the  DC  Circuit 
in  Shell  Oil  v.  EPA  (No.  80-1532),  and 
the  Agency  believes  it  prudent  to  await 
the  court's  ruling. 

Another  reason  for  deferring 
regulation  of  these  devices  is  that  the 
Agency  wishes  to  study  further  whether 
regulation  under  the  Clean  Air  Act  may 
be  more  appropriate  than  RCRA 
regulation.  Smelting,  melting,  and 
refining  furnaces  have  been  traditional 
subjects  of  Clean  Air  Act  regulation, 
and  with  the  advent  of  amended  section 
112  of  the  Clean  Air  Act  Amendments  of 
1990,  technology-based  controls  on  toxic 
air  emissions  are  likely  to  apply  to  these 
devices.  Given  that  in  many  instances 
the  principal  risks  potentially  posed  by 
air  emissions  from  these  devices  would 
come  from  the  nonhazardous  waste 
portion  of  feed  (see  54  FR  at  43733),  and 
that  Clean  Air  Act  regulation  may  result 
in  control  of  individual  toxics,  the 
Agency  believes  that  further  study  of  the 
most  appropriate  means  of  regulation  is 
warranted.  (The  Agency  specifically 
requests  information  on  other  devices 
that  may  bum  hazardous  waste  solely 
for  metal  recovery.  EPA  will  use  such 
information  to  consider  whether  the 
deferral  for  smelting,  melting,  and 
refining  furnaces  should  be  broadened 
provided  that  the  principles  stated  here 
apply  to  the  other  devices  as  well.) 

At  the  same  time,  EPA  is  concemed 
that  this  deferral  not  become  a  license 


for  sham  recycling  activities,  or  for 
operations  motivated  by  conventional 
treatment  objectives  rather  than 
recovery  purposes.  Accordingly,  the 
Agency  has  crafted  this  deferral 
narrowly.  First,  only  smelting,  melting, 
and  refining  fumaces  (as  used  in  the 
§  260.10  definition  of  "industrial 
fumace")  buming  hazardous  waste 
solely  to  recover  metals  would  be 
eligible  for  this  deferral.  In  the  unlikely 
event  that  one  of  these  devices  would  be 
used  to  recover  organics  or  nonmetal 
inorganics,  EPA  believes  that 
substantial  amounts  of  organics  would 
be  destroyed  showing  that  the  purpose 
of  the  activity  was  either  conventional 
treatment  or  energy  recovery.  (The 
Agency  notes  specifically  that  it  intends 
to  include  as  a  smelting,  melting,  or 
recovery  fumace  the  types  of  high 
temperature  metal  recovery  devices 
used  as  the  basis  for  the  land  disposal 
prohibition  treatment  standard  for 
waste  K061,  and  other  similar  devices.) 

Second,  sham  recovery  operations 
would  be  viewed  as  conventional 
treatment  operations  and  would  require 
a  permit  to  control  emissions.  Although 
it  is  difficult  to  quantify  when 
operations  are  sham,  two  fimdamental 
notions  are  that  any  waste  involved 
must  contain  economically  viable 
amounts  of  metals  to  recover  (the  best 
objective  measure  would  be  the  same  or 
greater  levels  of  metal  as  in  normal 
nonhazardous  feed  stocks),  and  that  the 
person  recovering  the  metal  be  in  the 
business  of  producing  metals  for  public 
sale  (whether  to  an  intimate  user  or  for 
further  processing  or  manufacture).  See 
also  53  FR  at  522  (Jan.  8, 1988).  The 
limitations  on  Btu  level  and  levels  on 
toxic  organics  discussed  below  are 
further  efforts  to  ensure  that  only  bona 
fide  metal  recovery  activities  be 
deferred  from  emissions  regulation  at 
this  time. 

Third,  today's  regulations  are  deferred 
only  when  these  devices  biun  (process) 
hazardous  waste  exclusively  for  metal 
recovery  and  not  partially  for 
destmction  or  energy  recovery  as  well. 
To  implement  this  policy,  today's  rule 
provides  that  a  waste  with  a  heating 
value  of  5,000  Btu/lb  or  more  (either  as- 
generated  or  as-fired]  is  bumed  (at  least 
partially)  as  a  fuel,  llie  heating  value 
limit  is  based  on  the  Agency's  long 
standing  sham  recycling  policy  (48  FR 
11157  (March  16, 1983))  that  wastes  with 
a  heating  value  of  5,000  Btu/lb  or  more 
are  considered  to  be  fuels.  See  also  50 
FR  at  49171-173  (Nov.  29, 1985)  (partial 
buming  for  enei;gy  recovery  is  covered 
by  section  3004(q)  and  Btu-rich  wastes 
are  bumed  at  least  partially  for  that 
purpose). 


Finally,  only  wastes  that  contain  less 
than  500  ppm  total  toxic  organic 
constituents  listed  in  appendix  VIII,  part 
261,  will  be  considered  to  recover 
metals.  EPA  believes  that  it  is  important 
to  have  an  objective  measure  to 
determine  when  buming  is  for  metal 
recovery,  and  that  a  500  ppm  level  is 
within  the  zone  of  reasonable  values 
that  the  Agency  could  select  for  this 
purpose.  As  noted  in  the  supplemental 
proposal  in  a  closely  related  context,  a 
500  ppm  level  for  total  toxic  organic 
constituents  reasonably  distinguishes 
wastes  destined  for  material  recovery 
ttom  wastes  bumed  for  nonrecovery 
purposes  because:  (1)  It  represents  a 
concentration  of  material  far  exceeding 
trace  levels  (generally  measured  in 
single  digit  parts  per  million  (ppm)  or 
tens  of  ppm);  (2)  this  level  of  hazardous 
constituents  could  create  an  incremental 
health  risk  if  bumed  inefficiently,  or 
with  inadequate  emission  controls:  and 
(3)  this  level  is  high  enough  to  indicate 
that  an  objective  of  buming  is  waste 
treatment — destroying  nontrace  level 
organics — as  opposed  to  material 
recovery.  (The  Agency's  earlier  proposal 
dealt  with  the  question  of  when  a  waste 
might  be  considered  to  be  indigenous  to 
an  industrial  fumace  buming  for 
material  recovery,  and  considered  the 
issue  of  whether  these  devices  were 
buming  for  a  material  recovery  purpose, 
and  proposed  the  500  ppm  level  adopted 
in  this  rule  as  a  means  of  objectively 
ascertaining  that  purpose.  54  FR  43731.) 

In  order  to  be  informed  of  persons 
claiming  this  deferral,  and  in  order  to 
decrease  potential  abuse  of  the  deferral, 
the  Agency  is  requiring  that  all  persons 
notify  the  Agency  if  they  assert  that 
their  smelting,  melting,  or  refining 
fumaces  are  deferred  from  regulation 
when  buming  hazardous  wastes 
because  the  purpose  of  the  activity  is 
metal  recovery.  In  addition,  all  such 
persons  have  to  keep  records 
documenting  the  basis  for  the  claim  (i.e.. 
that  the  wastes  meet  the  Btu  and  total 
toxic  organic  constituent  thresholds,  the 
wastes  contain  recoverable  levels  of 
metals,  and  the  device  is  indeed 
engaged  in  producing  a  metal  product 
for  public  use).  Sampling  and  analysis 
procedures  specified  in  SW-646  must  be 
used  to  make  these  determinations. 
These  conditions  are  consistent  with 
existing  §  261.2(f)  which  requires  that  all 
persons  claiming  to  be  exempt  or 
excluded  fit>m  regulation  because  of  a 
recycling  activity  to  have  the  burden  of 
proof  demonstrating  that  they  are 
entitled  to  the  exemption  or  exclusion. 
In  addition,  the  Agency  notes  that  a 
consistent  reconunendation  of  state  and 
regional  officials  at  the  Agency's  recent 
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public  meetings  on  the  leguWtoiy 
definition  of  lobd  watte  wu  to  fnmride 
notification  and  recordkeeping  n  that 
regulatory  offidala  know  that  a  pereoa 
is  operating  in  an  exempt  status  In  order 
to  verify  their  claim.  The  Agency  is 
acting  OD  these  recommendations  In  ttiis 
rule. 

The  Agency  also  notes  that  the 
derived  from  rale  ceuld  apply  te  Um 
reaidaes  feom  aaelal  leoowery  if  neUla 
cu«  being  recovered  from  llaled 
hazankiea  wutea.EPA  behevea  this  to 
be  explicit  freai  the  remand  hi  APIr. 
EPA  dlsceseed  eeriter.  The  Cent 
indicated  that  the  Agency's  explaaatiaB 
for  aol  eatabfiafaiag  a  treataent 
standard  for  the  sleg  reeidM  fron 
processing  waste  RMIl  was  erroaeaea. 
and  remanded  the  case  to  the  Agency  to 
reconsider  its  explanatioB.  S06  F.  2d  at 
740-42.  Implicit  for  perhaps  explicit)  fai 
this  holding  is  the  feet  tfxat  the  Ooort 
viewed  the  residue  as  a  hazardous 
waste  still  coming  under  the  terms  of  the 
K061  land  disposal  prtriiibition  (the 
Court  referred  repeatedly  to  1b061  Slag" 
and  mentioned  the  derived  from  rule  as 
the  basis  Cor  the  slag  being  a  hazardous 
waste,  id  at  742).  at  least  until  the 
Agency  provides  a  different  explanation 
as  to  why  the  alag  might  not  be  a 
haiaidows  waste.  Thas.  because  EPA 
has  not  yM  provided  a  new  explanatioa 
regarding  the  indigenous  prindple  (as 
explained  above),  at  the  preeent  time. 
EPA  views  lesidiMS  from  metal  recovery 
of  listed  hazardous  wastes  are 
considered  to  be  derived  from  tieatoMnt 
of  hazardous  weste  and  thua  hasardoas 
themselves  imless  some  other  principle 
(such  as  the  Bevill  aBenthnent  ar  in 
some  cases,  statns  aider  an  anthoiized 
state  program)  operates  to  achieve  a 
different  result. 

Finally,  itte  Agency  notes  that  Ate 
deferral  appKes  only  to  the  furnace 
itseff.  The  hazardous  waste  is  subject  to 
transportation  and  storage  controls  prior 
to  inmxhiction  into  the  furnace.  See 
I  266.100(0). 

The  defierral  of  regulation  of  emission 
standards  does  not  apply  to  cement 
kihH,  aggregate  kihia.  awl  HAFs  that 
bum  hatarrtoiis  uraste  far  purposes 
other  than  ener^  recovery,  llie  Agency 
haa  stndied  these  devices  carefaUy  and 
determined  that  the  regahrtory 
standarda  hi  today's  rale  are 
appropriate  for  theae  davicea  I 
bum  hazardoaa  wastee  far  a  | 
other  than  energy  meovecy. 
Conse^aently.  the  Agency  aeee  na 
reason  to  defer  emiasten  standank  fsr 
theee  types  of  units. 


Part  Thseac' 
liiileentel^Bifi 


ttwatefMi 


m 


today's 


TodajTsi 
emissions) 
orgaal 
faydregani 
Tnose  consols  aia 

EPAaolaslhattei 
rule  potentially  I 

the  uaileiit  of  namwaete  inpMI  te  a  boiier 
Itatisi 
For( 
compliance  wiA  the  Ihnfts  far  i 
PM.  end  HCl/Ck  reqakea  oontals  not 
only  on  the  hazardoaa  waste  input  but 
alao  potantiaUy  contrela  en  odicr  fuels 
and  hidnstrial  furnace  tsedstocks  EPA 
has  n^ted  tlids  approach  not  to 
regulate  IIm  nonwaste  input  to  theee 
devices,  hot  rather  to  ensure  that 
burning  haaardeas  waste  in  the  device 
does  not  pose  onacceptable  riaka  to 
human  health  and  the  envirannieBL 
These  haiitatione  function  as  operatic 
conditions  on  the  unit  to  ensare 
complianoe  with  the  hazardoBS  waste 
emisaion  standards.  For  example,  unless 
limitations  are  eotablishad  an  nonwaste 
parameters,  owners  and  operators  could 
initially  demonstrate  compliance  by 
burning  clean  raw  materials  along  with 
hazardoas  waste,  and  then  change  their 
raw  material  input  in  a  manner  mat 
causJBS  eralasione  to  increase 
significantly.  In  addition,  the  approach 
adopted  today  allows  owners  and 
operators  maximum  flexibility  in 
deaMmstrating  compliance  with  the 
emission  standards  by  allowing 
adjustments  to  nonwaste  input  as  a 
means  of  achieving  complianre.  The 
alternative  of  demonstrating  compliance 
only  through  alteration  of  hazardous 
waste  feed  is  not  only  less  ilexiUe.  but 
would  create  enormous  adminietrative 
difficultiaa  (and  add  significant  expense) 
for  both  regulated  entities  and  Agency 
permit  writers.  (For  example,  steck 
monitoring  might  no  longer  be  a  feasible 
means  of  demonstrating  comphance 
because  one  could  not  ascertain  what 
portions  of  the  emissions  are 
attributable  to  burning  hazardous 
waste.)  For  these  reasons,  we  think  tiie 
approach  adopted  today  is  the  most 
sensible  means  of  demonstrating 
compfiance. 

forPattkabte 


Boners  and  Indaetrial  fomaoes  mat 
burn  hazardous  waste  may  emit 
substantial  quantities  of  paiticiuato 
matter  (PM).  (Emissions  of  particalate 
matter  can  have  advene  eDscte  en 
human  heaftti  and  the  envhuument  even 
if  toxics  are  not  adsviued  on  me 
particulate  matter.  However,  the 


ihitfaieinlaU 
contni  of  adserbed  toodos.)  Beonuaa 
toxic  uietels  and  ofgaate  cot»o^ais 
may  adseib  oaAa  saatter  afan  fhf  that 
can  be  enkahiad  Id  4h  kngs. 
unregukjed  perticuiate  emissinns  ipoghi 
pose  a  aiprifieant  threat  to  human 
healtL  AlAoa^  there  any  ha 
UmitetioM  to  the  heaMt-based 

the  metals  and  organic 


endseiens  stnndards  pronmlgatad  hi 
today's  rale  provide  protection  of  pnhik 
health  baaed  «n  onwt  knewfedne 
aboat  toxic  poialanls  and  available  riak 
asseesaent  nwthodolegies.  The  FM 
control  standard  proaalgated  today  wlU 
provide  additional  protection  by 
ensuring  that  adsoihed  metal  and 
orgmice  are  removed  from  stack  gee 
with  the  FM. 

h  tedaye  rale,  E3>A  is  estebUsUng  a 
stsndard  for  boilers  and  industrial 
fumacee  which  Unite  particulate 
emissions  to  a06  gr/dscf  (pates/dry 
standard  cabic  foot]  corrected  to  7% 
oxygetL  This  limit  was  chosen  because 
it  provides  e  common  mecMure  of 
protection  from  peiticnlete  enissicms 
from  bouers,  industrial  fui'uaoes.  and 
incinerators  burning  hazardoas  waste. 
This  standard  may  be  redundant  for  (1) 
A  new.  large  cepedty  facility  aaaigned 
to  aapedfic  source  cet^ory  whii^  is 
governed  by  a  New  Source  Peirennence 
Standard  (NSPS);  (Z)  a  waste  banting 
facility  located  in  a  non-attainment  area 
subject  to  State  fanplementation  Plan 
(Sn>)  standards:  (3)  a  facSity  witih 
standards  far  metals  and  HQ  emissions 
that  resak  in  particolate  emissions 
below  048  ^/decf;  and  (4)  a  fadUty 
subject  to  a  stricter  standard  based  on 
Beet  AvaifaUe  Oa^  Tet^nology 
(BACT)  tanpeaed  pursuant  to  the  Cfaan 
Air  Acf  s  AufenUon  of  Sigaffioant 
Deterioretion  (P99)  progron.  in  each 
eases,  Hhb  device  %voidd  be  subject  to 
tte  more  stringent  paitlculete  matter 
standerd.  not  Uie  RCRA  «JOt  gr/decf 
standard,  aad  4ie  additional  bardea  of 
Uemunsdaling  compliance  with  the 
appliciMe  pertioriate  easftter  standard 
uuntmieutly  witii  Sie  oppMceble 
emissioas  standards  in  today's  role  for 
organic  oompnonds,  metals,  end  add 
gases  wffl  not  beeufavtantiri.  We 
believe,  hnwever.  that  thoe  are  nMny 
situaHens  where  a  EV  ia  either  net 
cuirently  sab)ect  to  a  pes^culate  matter 
standard,  or  the  stmdianis  ia  Ugher  Aan 
the  RCRA  9Jn  ^^wd  stendnd. 

The  Agency  has  considered  towering 
the  particulate  standard  to  take 
advantage  of  tWrimiiMigy  advances  made 
in  air  pouotion  ouutrol  and  to  he 
consistent  with  fte  propoeed  standard 
of  fUns  gr/dsef  for  manidpal  waste 
indneretors.  (We  note  that  the  pioposed 
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standard  for  MWIs  also  served  as  a 
surrogate  to  control  emissions  of  toxic 
metals.  54  FR  52219.  In  contrast,  today's 
rule  has  separate  emission  standards  for 
each  toxic  metal.)  We  are  not  prepared 
to  do  that  at  this  time,  however,  because 
we  have  not 'conducted  the  studies  to 
establish  an  appropriate  PM  standard 
that  represents  best  demonstrated 
technology  (BDT).  Although  many 
boilers  and  industrial  furnaces  may  be 
able  to  achieve  a  PM  standard  lower 
than  0.08  gr/dscf  (in  fact,  tiie  PM  NSPS 
for  specific  types  of  BIFs  is  lower  than 
0.08  gr/dscf),  we  are  not  certain  that  all 
BIFs  can  meet  a  standard  of  0.015  gr/ 
dscf.  This  is  because  some  industrial 
furnaces  have  a  very  high  (uncontrolled) 
particulate  loading  due  to  entrained 
particles  of  raw  materials.  Examples  are 
cement  kilns  and  light-weight  aggregate 
kibis.  Hence,  a  single  PM  standard  of 
0.015  gr/dscf  cannot  now  be 
promudgated. 

The  Agency  firmly  believes  that  the 
0.08  gr/dscf  PM  standard,  when  used  as 
a  supplement  to  the  risk-based  metal 
controls  provided  by  today's  rule, 
provides  protection  of  human  health  and 
the  environment.  Given  that  hazardous 
waste  bumed  in  BIFs  could  contain 
virtually  unlimited  concentrations  of 
toxic  metals,  the  Agency  believes  that 
risk-based  standards  are  needed  to 
supplement  the  PM  standard  for 
hazardous  waste  burning  irrespective  of 
whether  the  PM  standard  represents 
best-demonstrated  technology.  Even 
under  a  PM  standard  as  low  as  0.015 
gr/dscf,  a  large  fraction  of  the  PM 
emitted  frtim  a  hazardous  waste 
combustion  device  could  be  comprised 
of  toxic  metals  that  could  result  in 
substantial  health  risk. 

Nonetheless,  the  Agency  will  consider 
if  additional  PM  controls  are  warranted 
to  control  emissions  of  toxic  metals.  In 
that  evaluation,  the  Agency  will 
consider  whether  the  additional 
controls,  if  any.  should  be  promulgated 
in  the  future  under  the  new  Clean  Air 
Act.  See  discussion  in  section  III.A  of 
part  One  of  this  preamble.  Finally,  we 
note  that  permit  writers  also  could 
impose  a  lower  PM  standard  where 
facta  warrant,  pursuant  to  the  omnibus 
permit  authori^  in  section  3005(c)(3).' 


■  EPA  Boln  that  pwmit  writen  diootiiig  to 
Invoke  tha  omailmi  pannit  autixirity  of 
1 270J2(b)(2)  to  add  oonditkMM  to  a  ROtA  pennit 
must  ihow  that  auch  oooditlona  an  necaMary  to 
enaun  protactlaa  of  Imiiiaii  lioaltli  and  tha 
environment  and  muat  provide  rapport  for  the 
conditloas  to  intacaated  partlaa  and  accept  and 
reapond  to  conmanL  fat  addition,  pemit  wtiten 
muat  iuatlfy  tn  die  administrative  record  supporting 
the  permit  any  dedslons  based  on  omnibus 
authority. 


A  Basis  for  Final  Rule 

Particulate  matter  (PM)  is  controlled 
frt)m  combustion  sources  to  limit 
emissions  of  toxic  metals  and  PM  per  se 
(i.e.,  because  of  human  health  and 
ecological  impacU  associated  with  PM 
that  does  not  contain  toxic  metals).  In 
the  May  6, 1987  proposed  rule,  EPA 
suggested  that  a  PM  emission  standard 
was  not  needed  for  boilers  and 
industrial  fumaces  because  the  risk- 
based  metals  controls  provide  adequate 
control  of  metals  emissions.  The  Agency 
reasoned  that  a  standard  intended  to 
control  PM  per  se  would  be  more 
appropriately  appUed  to  these  sources 
under  authority  of  the  Clean  Air  Act 
rather  than  RCRA. 

EPA  received  numerous  comments  on 
the  May  6;  1987  proposed  mle  suggesting 
the  need  for  a  particulate  standard  for 
boilers  and  fumaces  burning  hazardous 
waste.  Many  commenters  believed  that, 
notwithstanding  the  risk-based  metals 
controls,  imregulated  PM  emissions  with 
adsorbed  toxic  metals  and  organic 
compounds  could  pose  a  significant 
heath  risk.  In  addition,  three 
commenters  suggested  that  EPA  address 
the  issue  of  particulate  control  during 
soot-blowing  cycles  when  levels  of 
particulate  emissions  are  4  to  7.2  times 
the  level  of  emissions  under  normal 
operation.  The  Agency  carefully 
considered  these  comments  and 
subsequently  determined  that  the  risk- 
based  metals  standards  should  be 
supplemented  with  a  PM  standard  to 
provide  a  common  measure  of  control 
for  metals.  This  decision  was  based  in 
part  on  a  consideration  of  commenters' 
concems  about  the  limitations  of  risk- 
based  metals  standards.  See  54  FR 
43720-21.  Hence,  the  Agency 
subsequentiy  proposed  a  particulate 
emissions  standard  of  0.08  gr/dscf 
(grains/dry  standard  cubic  foot) 
corrected  to  7%  oxygen  in  the  October 
26. 1989  supplement  to  the  proposed 
rule.  The  standard  would  bie  applicable 
to  all  boilers  and  industrial  furnaces  not 
governed  by  a  more  stringent  (NSPS  or 
SIP)  standard. 

1.  Alternatives  Considered.  In 
selecting  the  standard  for  boilers  and 
industrial  fumaces.  the  Agency 
considered  the  following  altematives: 
(1)  Apply  the  current  NSPS  standard  for 
steam  generators  biuning  waste;  (2) 
apply  tiie  applicable  NSPS:  or  (3)  apply 
the  existing  hazardous  waste  incinerator 
standard,  "rhese  options  are  discussed  in 
the  1989  supplemental  notice  (54  FR 
43720). 

Many  commenters  si4>ported  the 
proposed  particulate  standard  of  0.08 
gr/dscf.  Several  commenters,  however, 
opposed  this  limit  arguing  against 


imposing  a  standard  appropriate  for 
incinerators  on  boilers  and  fumaces. 
Still  other  commenters  suggested  that 
the  0.06  gr/dscf  limit  did  not  go  far 
enough  in  protecting  the  public  health. . 
These  respondenta  argueid  for  a  lower 
limit  comparable  to  that  the  Agency 
proposed  for  mtmidpal  waste 
incinerators. 

The  Agency  continues  to  believe  that 
the  0.08  gr/dscf  PM  standard,  when  used 
as  a  supplement  to  the  risk-based  metal 
controls  provided  by  today's  rule, 

Srovides  substantial  protection  of 
uman  health  and  the  environment 
2.  Basis  for  Standard.  Today's  rule 
promulgates  the  proposed  particulate 
emission  limit  of  0.08  gr/dscf  because, 
as  a  supplement  to  the  risk-based  metals 
controls,  it  provides  a  common  measure 
of  protection  from  particulate  emissions 
from  boilers,  industrial  fumaces,  and 
incinerators  burning  hazardous  waste. 
In  addition  to  providing  control  of 
particulate  metals  and  adsorbed  organic 
compoimds,  the  0.08  gr/dscf  standard 
should  also  ensure  that  the  Clean  Air 
Act's  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  particulates  is 
achieved  in  most  cases.  An  analysis  of 
existing  sites  shows  that  emissions  of 
particulates  at  0.08  gr/dscf  could  result 
in  MEI  levels  of  up  to  30%  of  tiie 
maximum  daily  PMio  (particulate  matter 
tmder  10  microns)  NAAQS  (150  mg/m*|. 
If  background  particulate  levels  at  a  site 
are  high  (i.e.,  the  site  is  in  a  attainment 
area),  particulate  emissions  from  the 
device  should  also  be  addressed  as  part 
of  tiie  State  Implementation  Plan  (SIP) 
(as  they  are  now  for  hazardous  waste 
incinerators  in  particulate  non- 
attainment  areas).  Therefore,  although 
the  0.08  gr/dscf  standard  may  not 
ensure  compliance  with  the  NAAQS  in 
every  situation,  this  issue  will  be 
addressed  by  the  SIP  since  the  facility 
would  be,  by  definition,  in  a  non- 
attaiimient  area  for  particulate 
emissions. 

B.  Interim  Status  Compliance 
Procedures 

Facilities  operating  imder  interim 
status  must  comply  with  the  PM 
emission  standard.  By  the  effective  date 
of  the  rule,  owners/operators  must 
submit  a  certification  of  precompliance 
that  docimiento  their  use  of  engineering 
judgment  to  show  that  considering  feed  - 
rates  of  ash  bom  all  feed  streams, 
partitioning  of  ash  to  bottom  ash  or 
product,  and  the  PM  removal  efficiency 
of  the  air  pollution  control  system 
(APCS),  PM  emissions  are  not  likely  to 
exceed  the  0.08  gr/dscf  Umit  Owners 
and  operators  must  also  establish  and 
provide  with  the  precompUance 
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ccrtifiestl«B  itetts  <m  iBBd  ntn  of  Mh 
in  dllMd  atrMiu  coMtatoiU  Willi  Aos0 
ua«d  Id  dalmiM  «ha(  «HyMtoni  of 
partidibtt  OMttw  aft  ast  likaty  to 
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not  «OMd  tfasM  iBod  SBtn  dariag 
JnteAo  Mtaiun  {aaima  aBindad  bjr* 
revised  certiWiatiow  of  pNcooipliaaGa). 
Further,  within  18  mon^s  (ualaas 
extandad)  of  praBtiigatian«  ownors/ 
oparaton  maal  ooaduct  emiMiana 
taatlBg  aad  certify  tint  aariaotena  da  aot 
exceed  Hm  Uorit  See  aactioa  Vn  ki  part 
Three  of  HdB  preaBd>le  for  Hsora 
infonoaWw. 


Clmp/emantaUoa 

Ownen/oparatora  muBt  demoiMtrate 
oonpHaooa  wMi  the  FM  standaid  using 
MeOMMB  1'^  of  40  CFR  part  OOt  appendix 
A.  The  conpnanca  test  for  certification 
during  interim  status  and  the  trial  bum 
for  fadBties  applying  for  a  ROIA 
operating  parndt  must  be  representative 
of  worst-casa  operating  conditions  with 
respect  to  particulate  emissions  that  will 
occur  daring  operation  of  the  Eacility 
(i.e..  because  limits  on  oparating 
conditions  applicable  for  the  remainder 
of  toterim  status  wU  ba  based  on 
operating  onnditiaas  duriog  tha 
compliance  last). 

Aa  PM  ataMlMd  is  impteBemed  bjr 
liadHqg  Iha  fsad  fata  of  Mh  fran  afl  feed 
stiaama  (La.,  haawboa  waste,  otlw 
fualB.  tow  BHteiiali)  and  by  Itadts  on 
APCSopaoilc  apoBil^  paramaters. 
llM  lisiits  asa  aalaMishad  dBrti«  interim 
stataa  baaad  oo  &a  compBaaoe  teat,  and 
in  te  opeiaMkig  pannit  based  OB  the 
trial  bum. 

iwB  fmal  rule  ijves  special 
consideratioD  to  cement  and  Ugjit- 
wei^  aggregate  kiha  becauae  their  raw 
material  feed  streams  contain  the  vast 
majority  of  tha  ash  input  and  resaltii^ 
FM.  Therefora,  owners/operators  of 
cement  kilns  and  light-weight  aggr^ate 
kilns  are  not  required  to  monitor  ash 
feed  rates  of  fsod  atnaaiB.  Wa 
emphasize,  however,  that  cement  Idba 
and  ligbtwaigbt  aggni^la  kilos,  Uka  all 
BIFs.arasliHioqutoadto< 
conformaMa  with  tha  FM  4 
standard  dariog  a  < 
(under  interiai  alalMs)  or  toaA  ban 
(uoder  a  pait  B  appMoalion).  Ha  A«aaey 
baliavaa  thai  the  eapadty  liiait  on  liw 
facility  l 
suchi 

linteaBiHi 
(APCS)  apaaaHss  paaaMlera  opplicabla 
during  bo*  hMsrim  olatea  ohI  ondar  a 
subsequeart  npstatiag  peiodt  w«  aoaare 
that  oeoMM  and  Urt^waiAt  Uns 


continuously  comply  wtlh  Ike  FM 
standard.* 


Baroiog  hasardoua  waata  that 
coBteina  toxic  oqaaic  ooa^ioands  (i  a. 
organic  ooB|wunds  Uatad  in  appendix 
Vm  al  40  Cni  part  2ea)  andsr  poor 
combustion  oow<Mtiona  can  tasolt  in 
substanMal  aariaeisas  ol  Iks  toxic 
iiiliiasils  ■itftsiillj  pioeeoiintha 
WBStii  as  Willi  as  iiltiia  uaoiiiiasds.  iliai 
to  partial  bat  jnoomplata  euibustien  o^ 
die  constitaaals  to  tka  wosla.  The 
quaaUty  of  ksdc  orgonic  ooaspoands 
emitted  depends  on  tfie  coBoeiHrations 
of  the  toxic  compounds  in  the  waste,  the 
waste  filing  rate  [Le..  die  percentage  of 
total  foH  provided  by  the  hazardous 
waste  to  die  bofler  or  industrial 
famace).  and  the  combustion  conditions 
under  whidi  die  waste  is  bumed.  The 
risk  posed  by  die  amissions  depends  on 
die  quantity  and  toxicity  of  the 
compounda  emitted  and  en  the  oTnKiont 
levels  to  which  persons  are  exposed. 
Hypothetical  ridt  assessments  show 
that  undw  poor  combustion  conditions 
that  achieve  only  SO  percent  or  OBJ 
percent  destiuctioa  and  removal 
effiden^  CDR^  of  eisaaic  ( 
risks  to  tha  —H-nan  axpoaed 
individud  (MEI)  bom  anbwned 
carcJnntsnic  organioa  iaond  in 
hazardons  waste  can  raaok  ka  i 
lifetiaie  cancar  riaka  of  10^.» 

Tha  Agency  Is  coatrolkng  Ike 
emissions  af  toxic  oiganic  ooaipoands 
froai  boilers  and  Indaetiia!  loniaces  diat 
bum  hoxardotts  waste  widi  two 
performance  standards.  First  a  09.09 
percent  destmction  and  removal 
effidency  (DRE)  standard  for  prlndpal 
organic  faoardons  constituents  ptTHCs) 
in  waste  fseds  wiB  ensure  that 
constituents  in  the  waste  are  not  emitted 
at  levels  that  oould  pose  significant  risk 
in  virtually  an  acenarios  of  which  tha 
Agency  is  aware.i>  Second,  limite  on 
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fagrdMcarfaona  (HQ  wil  ansare  that 

oonskostian  daaioaa  operate 

conUHsasly  at  Ugk  conboatton 

affidancy  and  asrit  pnxlscte  of 

incamplate  ooaifcaation  fPICs)  at  leaals 

that  odM  not  poaa  advaiaa  aCbcto  on 

public  kaakh  and  «ke  onvkomoenL  Ika 

basis  for  dwse  atemdards  is  diacosaad 

bekiw. 

A.DSBStandard 

Aa  prapoaad.  tha  Agency  is 
pfOBulaatiag  a  flO.0000%  DRE 

standard  ^' for  those  acutely  hazardoas 
wastes  listed  bacaasa  they  contain 
dioxia  "  (and  waata  mixed  with  thoee 
wastes),  siiMl  a  OOiW  paroant  ORE 
parfonnance  standard  for  all  other 
wastaa.  This  standard  is  protective,  it 
can  be  readily  achieved  by  bc^la«  and 
industrial  furnaces,  and  it  will  Misure 
that  the  Agency's  controls  are  conaistent 
for  all  combustion  devices  (boilers, 
industrial  furnaces,  and  indneratois) 
that  pose  dmilar  risks. 

Hypothetical  risk  assessments  have 
shown  that  a  09.90  percent  DRE 
standard  for  FOHCs  is  protective  of 
risks  posed  by  emissions  of  organic 
constitnente  in  the  waste  in  virtually 
every  scenario  of  whidi  the  Agency  is 
aware.**  (EPA  considera  elsewhere  in 
this  notice  the  issue  of  produds  of 
incomplete  combustion.)  Increased 
lifetfane  cancer  risks  to  tha  maximum 
exposed  individoal  (MEQ  from  an 
indnarator  operating  at  00.00  percent 
DRE  wodd  generafly  be  Itr*  or  less. 
Inreshotd  (i.a.,  noncardnogenic)  organic 
compounds  also  wodd  not  be  expected 
to  ba  present  lo  ^*"*tf*f?WT  bom 
hazardoas  woMa  ooined  in  boOers  and 
industrid  furnaces  at  levds  diot  eodd 
poaa  a  haalft  haaasd  under  tka  OOJO 
pareaut  DRE  stsadsrd. 

BPAia  aware,  howoosr.  dMt  d»ORE 
standard  doos  not  diseody  osnted  the 
mass  emission  wte  {a#^  ptnmds  per 
hoar)  of  anknnad  tadc  organic 
consMtasMte  ki  Ike  wMda.  AXhoagh 
threa  are  kyponottoM  attoatftesui  in 
which  risks  frani  i>OHC3B  oodd  ba 
significant  under  aOOJOpereant  DRE 
standard  (a9«  kailH 
furaoeaa  laooted  fat  t 
high     I     iiofwoteaddik^ 
concentrations  of  highly  potent 
cardnogenic  mgaaics),  the  Ageacy  ia 
not  aware  that  any  aaoh  < 
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actually  occurring.  If,  however,  during 
the  permit  process,  it  appears  that  a 
high-risk  scenario  may  exist  permit 
officials  may  use  the  omnibus  permit 
authority  "  of  section  3005(c)(3)  of  the 
Resource  Conservation  and  {Recovery 
Act  (RCRA)  codified  at  $  270.32(b)(2)  to 
develop  permit  requirements,  as 
necessary,  to  prated  human  health  and 
the  environment  (e.g..  by  requiring  a 
99.9909  percent  DRE,  by  limiting  ti^  feed 
rate  of  particular  toxic  compounda,  or 
by  sett^  a  mass  emissions  rate). 

1.  Selection  of  POHCs  for  DRE  Testing 

In  the  April  27, 1900  proposed  rale  to 
amend  the  incine'ator  standards  (55  FR 
17890),  EPA  outlined  the  considerations 
to  be  made  by  applicants  and  permitting 
officials  in  selecting  VQHCa  for  DRE 
trial  bums.  Given  ^t  the  DBE 
implementatiott  procedures  for  boilers 
and  indtistrial  furnaces  (BlFs)  are 
identical  to  those  for  incinerators,  the 
discussions  in  the  incinerator  proposed 
rule  are  pertinent  to  this  rule. 

A  maior  fador  in  selecting  a  POHC 
for  DI^  testing  is  its  incinerability 
relative  to  other  toxic  organic 
compounds.  A  number  of  indices  can  be 
used  to  predict  indnerability  induding 
heat  of  combustion,  autoignition 
temperature,  thermal  stability  under 
excess  oxygen  conditions,  and  theraial 
stability  uider  Low  oxygen 
(substoichiometric)  conditions.  An 
incinerabibty  ranking  based  on  thermal 
stability  at  low  oxygen  concentrations 
(TSLoOi)  shows  promise  and  is 
currently  seeing  widespread  use  in 
indnerator  permits.  A  number  of 
commenters  responded  to  EPA's  request 
for  comment  on  the  use  of  the  T^LoOi 
index  tw  POHC  selection.  In  general, 
they  raised  no  problems  with  use  of  the 
index.  Their  main  concern  appeared  to 
be  that  EPA  choose  one  index  and  apply 
it  consistently. 

The  Agency,  however,  is  not  requiring 
the  use  of  a  particular  index.  Due  to  the 
various  "failure  modes"  different 
organic  compotuids  are  susceptible  to 
during  the  destruction  process  in  a 
combustion  device,  and  the  evolving 
state  of  knowledge  in  this  area,  the 
Agency  feels  that  the  POHC  selection 
process  is  technically  complex,  and  that 
it  should  involve  a  number  of 
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anaara  protection  of  human  health  and  tha 
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the  permit  any  deciaiofia  baiad  on  oinnibua 
authority. 


considerations,  rath«'  than  simply  one 
incinerability  ranking.  Thus,  EPA 
instead  recommends  diat  permit  writers 
and  applicants  consider  these  indices 
and  other  relevmit  fadon  and  use  thdr 
judgment  and  applicable  guidance  on  a 
case-by-case  bads  to  seled  POHCs  for 
the  trial  bum. 

2.  Use  of  POHC  Surrogates 

A  number  of  laboratory-scde,  pilot- 
scale,  and  field-scale  tests  have  been 
conducted  to  investigate  the  use  of 
nontoxic  tracer  surrogates  (e.g.,  sulfur 
hexafluoride  (^a))  radier  than  POHCs 
selected  from  appendix  VIII  of  part  2ftL 
Sulfur  hexafluoride.  in  particular,  shows 
promise  as  a  conservative  tracer 
surrogate  for  compounds  which  are 
susceptible  to  the  thermal  failure  mode 
(i.e.,  it  is  difficult  to  destroy  unless 
suffidentiy  high  temperatures  are 
reached).  It  is  readily  available 
commercially,  and  is  inexpensive  and 
nontoxic.  POHCs  that  are  listed  on 
appendix  VHI,  espedally  in  situations 
where  spiking  is  required  to  increase 
concentrations  in  a  waste  for  DRE 
testing,  are  often  difficult  to  obtain,  are 
expensive,  and  are  a  health  hazard  to 
operators.  Sampling  and  analysis 
techniques  for  SF«  are  well  documented 
because  of  its  long  use  as  a  tracer  gas 
for  monitoring  ambient  air  and  are  more 
straightforwaurd  (simpler)  and  less 
expensive  than  sampling  techniques  for 
appendix  VIII,  part  261,  compounds  (e.g.. 
VOST  and  MM5). 

Numerous  commenters  responded  to 
EPA's  request  for  information  on  an 
approach  for  simplifying  and 
standardizing  DRE  testing.  Commenters 
supported  standardization  of  DRE 
testing  provided  the  approach  is 
equitable  for  all  boilers,  industrial 
furnaces,  and  incinerators.  Comments 
were  received  in  support  of  all  three 
approaches  proposed  by  EPA  ("POHC 
soup,"  surrogates,  and  spedfic  waste 
analysis).  Commenters  generally 
supported  use  of  surrogates  in  lieu  of 
extensive  waste  analysis  for  design  of 
DRE  tests.  O^a  commenters  suggested 
using  a  limited  number  of  major  waste 
constituents  as  POHCs,  such  as  carbon 
tetrachloride,  pefchloroethylene, 
trichloroelhylene,  and 
monochlorobenzoie.  until  it  can  be 
shown  that  a  universal  surrogate,  such 
as  sulfur  hexafluoride  (SF*).  is 
comparable  in  demonstrating  DRE 
performance.  Sulfur  hexafluoride  was 
recommended  by  some  commenters  as  a 
good  surrogate  choice  based  on  the  high 
accuracy  of  results  with  the  compound 
and  ease  of  use. 

However,  since  the  April  27  proposed 
rule,  date  have  become  available 


shovring  cases  wh»e  other  organic 
compounds  were  more  difficuh  to 
destroy  tiban  SF*  under  conditions  of 
low  oxygen.  This  is  consistent  with 
theory,  since  SFt  can  be  destrojred  under 
conditions  of  high  temperature  and  low 
ox3rgen  relatively  easily  compared  to 
compounds  which  need  oxygen  to 
decompose.  Thus,  although  SF*  appears 
to  show  promise  as  a  surrogate  for 
testing  the  thermal  failure  mode  because 
of  its  stability  at  high  temperatures,  it 
does  not  appear  to  be  adequate  as  a 
"universal"  surrogate,  since  it  does  not 
test  for  low  oxygen  or  "mixing"  failure. 
Nevertheless,  today's  rule  expUddy 
allows  the  use  of  surrogate,  nontoxic 
compounds  for  selection  as  POHCs  for 
DRE  testing.  As  for  any  other  type  of 
POHC,  the  use  of  such  compounds  must 
be  approved  on  a  case-by-case  basis  by 
permit  offidals  based  on  technical 
support  provided  by  the  applicant.  The 
applicant's  trial  bum  plan  must 
adequately  document  the  correlation 
between  the  DRE  of  the  surrogate 
compound  and  the  DREs  of  the 
appendix  Vm  compounds  antidpated  to 
be  bumed  at  the  facility  under  the 
facility's  permit. 

3.  Waiver  of  DRE  Trial  Bum  for  Boilers 
Operating  Under  the  Special  Operating 
Requirements 

In  1987,  the  Agency  proposed  to  waive 
the  trial  bum  requirement  to 
demonstrate  DREs  for  boilers  that 
operate  under  spedal  operating 
requirements  (SOR).  The  SOR  required 
that  in  addition  to  meeting  the  proposed 
100  ppmv  CO  limit  a  qualifying  boiler 
must:  (1)  Bum  at  least  50  percent  fossil 
fuel  in  the  form  of  oil,  gas,  or  coal;  (2) 
operate  at  a  load  of  at  least  25  percent 
of  its  rated  capacity,  (3)  bum  hazardous 
waste  fuel  with  an  as-fired  heating  value 
of  at  least  8,000  Btu/lb;  and  (4)  inject  the 
hazardous  waste  fuel  through  an 
acceptable  atomization  firing  system. 

The  SOR  were  based  on  the  results  of 
nonsteady-state  boiler  testing.  From 
these  results,  the  Agency  believed  diat 
boilers  operating  under  the  SOR  would 
maintein  a  hot  stable  fiame  conducive 
to  maintaining  high  combustion 
efficiency,  resulting  in  maximum 
destruction  of  organic  constituents  in 
the  hazardous  waste  fuel.  The  Agency 
believed  that  these  boilers  would 
achieve  at  least  99.99  percent  DRE,  and 
therefore,  a  trial  bum  to  demonstrate 
DRE  would  not  be  necessary. 

The  Agency  continues  to  believe  that 
boilera  operating  under  the  SOR  will 
achieve  99.99  percent  DRE.  However, 
based  on  comments  received  on  the 
proposed  SOR  and  on  further 
examination  of  the  previous  steady- 
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state  and  nonsteady-ttate  boiler  test 
results,  the  Agency  has  made  the 
following  modifications  to  the  SOR: 

(1)  Limit  eligibility  for  the  waiver  to 
nonstoker,  watertube  boilers; 

(2)  Revise  the  requirement  that  the 
boiler  fire  50  percent  fossil  fuel  or  fuels 
derived  from  fossil  fuel  to  include  tall 
oil,  to  allow  permit  officials  to  approve 
on  a  case-by-case  basis  other 
nonhazardous  fuels  with  combustion 
characteristics  comparable  to  fossil  fuel, 
and  to  require  for  all  such  primary  fuels 
(i.e.,  fossil  fuels,  tall  oil,  and  other  fuels 
approved  on  a  case-by-case  basis)  a 
minimum  heating  value  of  8,000  Btu/lb; 

(3)  Clarify  that  the  hazardous  waste 
fuel  fired  must  have  an  as-fired  heating 
value  of  6,000  Btu/lb  and  require  that 
each  fuel  fired  in  the  burner  where 
hazardous  waste  is  fired  must  have  an 
as-fired  heating  value  of  8,000  Btu/lb; 

(4)  Increase  the  minimum  load 
requirement  from  25%  to  40%;  and 

(5)  Eliminate  the  lower  viscosity 
requirements  for  the  hazardous  waste 
and  decrease  the  upper  viscosity  limits 
for  the  hazardous  waste  to  300  seconds, 
Saybolt  Universal  (SSU],  measured  at 
the  as-fired  temperature  of  the  fuel. 

As  proposed  in  1987,  boilers  with  a 
trial  bum  waiver  under  the  SOR  must 
meet  the  Tier  I  CO  limit  of  100  ppmv  »• 
and  must  comply  with  all  other 
requirements  of  the  final  rule  (e.g., 
metals  standards,  PM  limit). 

The  revised  SOR  are  presented  below, 
along  with  the  basis  for  the  revisions. 

a.  The  Boiler  Must  Be  a  Nonstoker. 
Watertube  Boiler.  Commenters  stated 
that  the  nonsteady-state  testing  of  only 
three  stoker  and  firetube  boilers  is 
insufficient  to  determine  whether  99.99 
percent  DRE  would  always  be  achieved 
under  the  SOR.  Commenters  also 
maintained  that  the  stoker  and  firetube 
boilers  tested  were  not  representative  of 
all  types  and  sizes. 

The  Agency  agrees  that  there  is 
limited  data  demonstrating  that  stoker 
and  firetube  boilers  can  achieve  99.99% 
DRE  under  the  SOR.  In  the  Agency's 
steady-and  nonsteady-state  testing,  only 
three  firetube  boilers  and  one  stoker 
boiler  were  tested  under  steady-state 
conditions,  and  one  stoker  boiler  was 
tested  under  nonsteady-state  conditions. 
The  remainder  of  the  boilers  tested  were 
watertube  boilers. 

The  results  fit)m  one  of  the  firetube 
boiler  tests  generally  support  the  ability 
of  firetube  boilers  to  achieve  99.99 


■*  BoUart  ooaptylag  with  th«  Ti«r  n  PIC  control* 
wiier*  CO  l«v«i*  txcMd  100  ppmv  are  not  eligibl* 
for  tlM  •utooMtic  waivw  of  tbt  DRE  trial  bunv  Thia 
ii  bacauM  tha  DRE  taat  data  aa«d  to  support  the 
waiver  was  obtainad  for  boiler*  operatiiig  at  CO 
laval*  below  100  ppmv. 


percent  DRE,  but  this  boiler  was 
specially  designed  to  combust 
hazardous  waste.  The  Agency  is 
concerned  whether  more  conventionally 
designed  firetube  boilers  could  easily 
achieve  this  level  of  DRE.  DREs  could 
not  be  calculated  at  one  of  the  other 
firetube  boiler  tests  due  to  inadequate 
waste  feed  levels,  and  sampling  and 
analytical  problems  occurred  at  the 
third  firetube  boiler  test  The  stoker 
boiler  tested  under  steady-state 
conditions  did  not  demonstrate  99.99 
percent  DRE.  In  addition  to  the  limited 
data  for  these  boiler  types,  a  greater 
potential  exists  for  poor  distribution  of 
combustion  gases  and  localized  cold 
spots  in  firetube  and  stoker  boilers  that 
can  result  in  poor  combustion 
conditions.  This  is  because  these  boilers 
generally  bum  fuels  with  a  large  and 
variable  particle  size  on  a  bed,  thus, 
making  even  distribution  of  combustion 
air  difficult.  Therefore,  the  final  rule 
precludes  stoker  or  firetube  boilers  from 
the  automatic  waiver  of  a  DRE  trial 
bum. 

b.  A  Minimum  of  50  Percent  of  the 
Fuel  fired  to  the  Boiler  Must  Be  High 
Quality  "Primary" Fuel  Consisting  of 
Fossil  Fuels  or  Fuels  Derived  From 
Fossil  Fuels,  Tall  Oil,  or,  if  Approved  on 
a  Case-By-Case  Basis,  Other 
Nonhazardous  Fuel  Comparable  to 
Fossil  Fuel,  and  All  Such  Primary  Fuels 
Must  Have  a  Minimum  As-Fired 
Heating  Value  of  8,000  Btu/lb.  Thirteen 
commenters  found  the  50  percent  fossil 
fuel  requirement  to  be  overly  restrictive. 
In  particular,  one  commenter  proposed 
that  the  requirement  be  rephrased  to 
allow  the  burning  of  no  more  than  SO 
percent  hazardous  waste  in  mixtures 
such  that  nonhazardous  waste  fuel 
supplements  can  be  fired.  Another 
commenter  suggested  eliminating  the 
fossil  fuel  requirement  for  wastes  that 
have  heating  values  comparable  to  fossil 
fuels.  Eleven  commenters  supported  the 
burning  of  high  quality  non-fossil  fuels, 
such  as  tall  oil  (i.e.,  fuel  derived  from 
vegetable  and  rosin  fatty  acids)  and  the 
by-products  derived  frx)m  the  fractional 
distillation  of  tall  oil.  Many  of  these 
commenters  said  they  have  burned 
these  materials  and  claimed  they  have 
heating  values  and  combustion 
characteristics  similar  to  fossil  fuels. 
Three  commenters  requested  that  the 
burning  of  wood  wastes  as  a  primary 
fuel  be  allowed.  One  of  these 
commenters  presented  the  results  from 
six  trial  bums  for  wood  v/aste  boilers 
which  demonstrated  that  combustion 
zone  temperatures  in  these  types  of 
boilers  are  consistent,  and  that  a  hot, 
stable  flame  conducive  to  the 
destruction  of  organic  constituents  in 


the  waste  is  present  under  these 
conditions. 

Based  on  the  comments  and 
information  presented  regarding  the  use 
of  tall  oil  (i.e.,  tall  oil  bums  like 
commercial  fuel  oil),  the  Agency  is 
revising  the  50%  primary  fuel 
requirement  to  include  tall  oil.  Also,  the 
Agency  believes  that  the  combustion  of 
other  nonhazardous  fuels  that  have 
heating  values  of  at  least  8,000  Btu/lb 
(representing  the  lower  heating  value 
range  of  most  sub-bituminous  coals), 
and  combustion  characteristics  similar 
to  fossil  fuels,  will  ensure  a  hot,  stable 
flame  conducive  to  the  destruction  of 
organic  constituents  in  the  waste.  An 
owner/operator  who  is  planning  to  bum 
such  a  fuel  supplement  must  present 
information  on  the  supplement's 
combustion  characteristics  for  the 
Director's  review.  Concerning  wood 
wastes,  the  Agency  continues  to  believe 
that  these  wastes  may  not  provide  the 
hot,  stable  combustion  zone  conditions 
needed  to  achieve  99.99  percent  DRE. 
Due  to  the  higher  flue  gas  moisture, 
excess  air,  CO  levels,  and  lower  fumace 
temperatures  accociated  with  wood 
firing,  the  potential  for  less  than  99.99 
percent  DRE  exists.  Therefore,  boilers 
that  fire  wood  wastes  must  demonstrate 
DRE  capabilities  through  a  trial  bum. 

The  50  percent  minimum  primary  fuel 
requirement,  on  a  total  heat  or  volume 
input  basis,  whichever  results  in  the 
greater  volume  of  primary  fuel,  also  is 
needed  to  ensure  appropriate 
combustion  zone  conditions.  This  limit 
was  based  on  the  maximum  levels  of 
hazardous  waste  burned  in  the  boilers 
tested  by  EPA  imder  nonsteady-state 
conditions. 

Finally,  the  Agency  recognized  that 
the  term  "fossil  fuel"  can  include  peat  or 
other  fuels  with  heating  values  below 
8,000  Btu/lb.  Because  the  test  data  used 
to  support  the  waiver  were  from  boilers 
fired  with  primary  fuels  with  heating 
values  higher  than  8.000  Btu/lb,  the  final 
rule  applies  the  minimum  8,000  Btu/lb 
as-fired  heating  value  limit  to  all  fuels, 
including  fossil  fuels,  used  to  meet  the 
minimum  50%  primary  fuel  requirement. 

c.  Boiler  Load  Must  Be  at  Least  40 
Percent.  Several  commenters  addressed 
the  proposed  minimum  load  level  of  25 
percent.  Only  one  commenter 
considered  it  to  be  too  low.  This 
commenter  advocated  an  80  percent 
load  requirement  unless  high  efficiency 
combustion  can  be  demonstrated  at  the 
trial  bum.  One  commenter  considered 
the  25  percent  requirement  to  be 
arbitrary,  but  within  current  practice. 
Another  commenter  recommended  that 
the  level  be  more  flexible  for  multiple 
bumer  boilers.  One  commenter 
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recommended  that  fb»  requirement  to 
maintain  a  boiler  load  of  25  percent  be 
eliminated  if  the  Btu  value  of  the  wastes 
bomed  i«  equivalent  to  that  of  coal 
thereby  providing  the  heat  input 
necessary  to  sostain  normal  combustion 
operations. 

Boiler  testing  conducted  at  a  load  as 
low  as  26  percent  has  demonstrated  that 
certain  boilers  can  achieve  90.90  percent 
DRE  when  opwated  at  low  loads. 
However,  due  to  concerns  related  to 
flame  stability,  combustion  control,  and 
heat  transfer  effects  associated  with 
load  tumdo%vn  on  some  boilers,  the 
Agency  has  raised  the  boiler  load  limit 
from  25  percent  to  40  percent  of  design 
load.  Operation  of  some  boilers  at  loads 
of  less  than  40  percent  can  result  in 
significantly  hi^er  excess  air  levels  and 
localized  decreases  in  flame 
temperatures,  bi  addition,  most  of  the 
boilers  tested  to  devric^  the  operating 
requirements  operated  at  loads  above 
40%.  Therefore,  limiting  the  boiler  to  40% 
is  more  consistent  with  the  available 
test  data.  If  an  owner/ operatOT  expects 
to  operate  a  unit  at  a  lower  load  while 
firing  hazardous  waste,  a  trial  bum  to 
demonstrate  90.96  percent  DRE  is 
required. 

d.  The  Heating  Value  of  the 
Hazardous  Waste  Fuel  Must  Be  at  Least 
8,000  Btu/lb,  As-Fired,  and  Each  Fuel 
Fired  in  a  Bumer  Where  Hazardous 
Waste  la  Fired  Must  Have  a  Heating 
Value  of  at  Least  8,000  Btu/lb,  As-Fired. 
Eleven  commenters  expressed  concem 
that  the  "as-fired"  requirement  proposed 
in  1967  will  require  the  blending  of 
wastes  that  have  heating  values  of  less 
than  8,000  Btu/lb  with  other  wastes 
and/or  the  primary  fuel  before 
atomization.  Four  commenters 
documented  a  nomber  of  problems  with 
blending  low  Btu  wastes,  including 
immiscibility  and  other  mixing 
problems,  increased  quantity  of 
materials  requiring  handling,  difficulty 
of  controlling  feed  during  unit  upsets, 
and  impracticality  for  coal-fired 
systems.  Five  commenters  requested 
that  the  heating  value  be  determined  on 
a  total-burner  basis,  as  a  composite  of 
primary  fuel  and  waste.  Three 
additional  commenters  recommended 
that  the  minimum  heating  value  of 
wastes  be  lowered  to  5,000  Btu/lb. 

The  Agency  agrees  that  waste  fuel 
blending  can  present  problems  in  some 
instances.  However,  the  Agency  is 
concerned  that  allowing  low  Btu  wastes 
to  be  fired  separately  frara  the  fiiel  and 
then  atomised  in  the  flame  region  of  the 
bumer  might  make  it  difficult  to  ensure 
good  atomizatioD,  proper  feed  system 
operation,  and,  consequently,  adequate 
combustion  of  tha  kanrdous  waste. 


Therefore,  the  8,000  Btu/lb  requirement 
which  represents  the  lower  range  of 
heating  values  of  fossil  fuels,  applies  to 
the  as-fired  heating  value  of  the 
hazardoos  waste  and  to  the  as-fired 
heating  value  of  any  otiier  fiiel  fired  in 
the  same  burner  with  the  hazardous 
waste." 

If  hazardous  waste  with  a  heating 
value  below  8,000  Btu/lb  "is  mixed  with 
the  "primary"  fuel  to  meet  the  a»-fired 
minimum  heating  value  for  hazardous 
waste  of  8,000  Btu/lb,  that  quantity  of 
primary  fuel  may  not  be  counted  toward 
the  50%  primary  fuel  requirement.  This 
is  because  the  purpose  of  requiring  50% 
of  the  fuel  to  be  "primary"  fuel  is  to 
ensure  a  hot  staUe  flame  to  combust 
the  hazardous  waste.  If  a  portion  of  the 
primary  fiiel  is  blended  vtritfa  the 
hazardous  waste  to  increase  the  heating 
value  of  the  hazardous  waste  as-fired, 
then  that  portion  of  the  primary  fuel  is 
not  providing  the  hot  stable  flame. 

The  following  example  shows  how 
this  requirement  will  work.  Suppose  a 
boiler  is  fired  with  70%  primary  fuel  and 
30%  hazardous  waste,  and  that  half  of 
the  primary  fuel  is  blended  with  the 
hazardous  waste  to  achieve  an  as-fired 
heating  value  of  8.000  Btu/lb.  This  boiler 
would  not  be  eligible  for  the  automatic 
waiver  of  die  DRE  trial  bum  because  it 
is  fired  with  only  35%  primary  fuel  (half 
of  the  70%)  that  is  not  blended  with  the 
hazardous  waste  to  meet  the  minimum 
as-fired  heating  value  limit  of  8,000  Btu/ 
lb. 

e.  The  Hazardous  Waste  Must  Be 
Fired  with  an  Atomization  System. 
Seven  commenters  argued  that  lower 
viscosity  limits  are  unnecessary.  Three 
commenters  stated  that  it  is  common  to 
atomize  wastes  well  below  150-200  SSU, 
and  that  No.  2  oil  has  a  viscosity  of  32.6- 
37.9  SSU  at  100  T.  One  commenter 
indicated  that  the  upjier  viscosity  limits 
appear  high  for  the  atomization  systems 
specified.  Ctee  commenter  disagreed  and 
said  diat  the  high  limits  are  in  the 
correct  range.  Six  commenters 
expressed  concem  that  the  particle  size 
limits  are  overiy  restrictive.  One 


"  We  note  that  the  S,000  Btu/lb  mfaiimum  heating 
valu*  al*o  appUc*  to  the  "pruDary"  fuel  that  mu»t 
campm*  at  lea*t  SDK  of  the  boiler'*  fuel 
re()uireiiieiita.  Howevef.  the  remainder  of  the 
boiler's  fuel  requirements  may  be  provided  by 
hazardou*  waste  and  other  fuel*.  There  are  no 
re*Metioiia  on  tfa*  other  fuel*  mtiees  they  are  fired 
in  the  aama  bmat  with  the  hasaxdoua  waste.  In 
thai  caae,  thoaa  othar  bieJ*.  like  the  hasardon* 
waate  and  "primary"  fuel,  nnut  have  a  minimam 
heating  value  of  8,000  Btu/lb. 

"We  note  that  as  discuaaed  elsewhere  in  the 
text,  the  aiMB  recycitng  poHcy  ataya  into  effect  ontii 
an  axiatiaf  btdlity  oerti&ea  coaqtliaaoe  with  the 
emisaiona  ataadBtd*  (aaa  |  SBS-lOSfc)).  Thus,  until 
that  tine,  hazardou*  waate  burned  in  a  BIF  must 
have  an  aa^generated  heating  value  of  5.000  Btu/lb, 
unleaa  tha  wnle  i*  bamed  >oMy  a*  an  ingredient 


commenters  stated  that  diverse  waste 
streams  can  be  handled  to  achieve  good 
destruction  without  particle  size  limits. 
Another  commenter  disagreed  with  EPA 
by  stating  that  they  are  not  familiar  widi 
nozzles  designed  for  particle  sizes  as 
small  as  200  mesh.  Three  commenters 
said  the  waste  viscosity  should  be  left  to 
the  discretion  of  die  owner/ operator 
since  it  is  industry  practice  to  operate  at 
viscosities  which  provide  optimum 
atomization. 

Based  on  die  commenters'  arguments, 
the  Agency  has  eliminated  the  lower 
viscosity  requirements  and  reduced  the 
upper  limit  to  300  SSU  (Seconds,  Saybolt 
Universal]  measured  at  the  as-flred 
temperature  of  the  hazardous  waste.  We 
eliminated  the  lower  level  because,  afier 
consideration  of  comments  and  re- 
eveduation,  we  believe  that  the  concern 
stated  at  proposal — formation  of  a  fog  at 
low  visco^ty  levels  which  could  result 
in  poor  combustion  conditions — is  not 
likely  to  occur.  At  proposal,  the  Agency 
established  upper  viscosity  limits 
ranging  from  300  to  5,000  SSU, 
depending  on  the  type  of  atomization 
system.  Commenters  noted  that  b6  a 
practical  matter,  wastes  with  as-fired 
viscosities  greater  than  300  are  not  fired 
in  an  atomization  system.  These 
modifications  will  give  facilities  the 
flexibility  to  preheat  wastes  before 
atomization  and  are  consistent  with 
general  industry  practice  for  good 
atomization. 

Regarding  particle  size  limits  the  final 
rule  establishes  the  proposed  limits. 
When  high  pressure  air  or  steam 
atomizM's,  low  pressure  atomizers,  or 
mechanical  atomizers,  70%  of  the  waste 
must  pass  a  200  mesh  (74  micron) 
screen.  When  a  rotary  cup  atomizer  is 
used.  70%  of  the  waste  must  pass  a  100 
mesh  (150  micron)  screen.  These  mesh 
sizes  are  consistent  with  the  design 
droplet  size  of  the  atomizers. 

Owners/ operators  of  boilers  who 
propose  to  fire  hazardous  waste  outside 
these  viscosity  and  particle  size  limits 
must  conduct  a  DUE  trial  bum. 

B.  PIC  Controls 

The  burning  of  hazardous  waste,  like 
virtually  any  combustion  process, 
results  in  emissions  of  incompletely 
burned  organic  compounds,  or  products 
of  incomplete  combustion  (PICs).  PICs 
can  be  unburaed  organic  compounds 
that  were  present  in  the  waste,  thermal 
decomposition  products  resulting  from 
organic  constituents  in  the  waste,  or 
compounds  synthesized  during  or 
immediately  after  combustion.  If  a 
device  is  operated  under  poor 
corabttstion  conditions,  substantial 
emissions  of  PICs  can  result  (even  if 
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99.99%  DRE  is  demonstrated  for  POHCs; 
this  just  means  that  the  POHC  is  not 
being  emitted  in  its  original  form). 
However,  it  should  be  noted  that 
estimates  of  risk  to  public  health 
resulting  from  PICs.  based  on  available 
emissions  data,  indicate  that  PIC 
emissions  do  not  pose  significant  risks 
when  BIFs  and  incinerators  are  operated 
under  good  combustion  conditions. 

Nonetheless,  the  Agency  is  concerned 
about  the  potential  health  risk  from  PICs 
because  the  available  information  has 
serious  limitations.  It  is  very  difficult  to 
identify  and  quantify  emissions  of 
thousands  of  different  compounds,  some 
of  which  are  present  in  minute 
quantities.  Although  elaborate  and 
expensive  sampling  and  analytical 
techniques  have  been  developed  that 
can  identify  many  PICs,  many  others 
cannot  be  identified  and  quantified  with 
current  techniques.  Further,  health 
effects  information  adequate  to  conduct 
a  health  risk  assessment  considering 
exposure  via  direct  inhalation  is  not 
currently  available  on  many  organic 
compounds  that  may  be  emitted  from 
combustion  systems.  Finally,  the 
available  public  health  and 
environmental  risk  assessment  tools  are 
incomplete.  Data  are  currently  available 
to  conduct  indirect  exposure  analyses 
(e.g.,  exposure  via  the  food  chain, 
drinking  water,  dermal  exposure)  on 
only  a  few  organic  compounds,  and  it 
will  be  some  time  before  the  Agency 
will  be  able  to  quantify  impacts  on 
ecological  resources  on  a  site-specific 
basis  for  purposes  of  establishing 
emissions  standards. 

Given  the  limited  information  about 
the  hazards  that  PIC  emissions  may 
pose,  EPA  believes  it  is  prudent  to 
require  that  boilers  and  industrial 
furnaces  operate  at  a  high  combustion 
efficiency  to  minimize  PIC  emissions. 

EPA  is  promulgating  today  a  two- 
tiered  approach  to  control  PICs  as 
discussed  in  the  October  29, 1989, 
supplemental  notice  (54  FR  43721-28). 
Under  Tier  I,  CO  is  limited  to  100  ppmv. 
Under  Tier  II,  the  Agency  is  providing 
an  alternative  standard.  The  facility 
need  not  meet  the  100  ppmv  CO  limit 
provided  the  facility  can  demonstrate 
that  the  hydrocarbon  (HC) 
concentration  in  the  stack  gas  does  not 
exceed  a  good  operating  practice-based 
limit  of  20  ppmv.  The  alternative  CO 
limit  under  Tier  II  must  be  established 
during  the  test  bum  based  on  the 
average  over  all  runs  of  the  highest 
hourly  rolling  average  for  each  run. 

1.  Use  of  a  CO  Limit  to  Control  PICs. 

Generally  accepted  combustion 
theory  holds  that  low  CO  flue  gas  levels 
combined  with  low  CO  flue  gas  levels 


combined  with  low  excess  oxygen  levels 
indicate  a  boiler,  industrial  furnace,  or 
incinerator  is  operating  at  high 
combustion  efficiency.  Operating  under 
high  combustion  efficiency  helps  to 
ensure  minimum  emissions  of  unbumed 
(or  incompletely  burned)  organics.  In  the 
first  stage  of  the  combustion  of 
hazardous  waste  fuel,  the  POHCs 
thermally  decompose  in  the  flame  to 
form  other,  usually  smaller,  compounds 
termed  products  if  incomplete 
combustion.  In  this  first  stage  of 
combustion,  these  PICs  also  decompose 
to  form  CO. 

The  second  stage  of  combustion 
involves  the  oxidation  of  CO  to  COi 
(carbon  dioxide).  The  CO  to  COi  step  is 
the  slowest  (rate-controlling)  step  in  the 
combustion  process  because  CO  is 
considered  to  be  more  thermally  stable 
(difficult  to  oxidize)  than  other 
intermediate  products  of  the  combustion 
of  hazardous  waste  constituents. 
Because  fuel  is  being  fired  continuously, 
these  combustion  stages  occur 
simultaneously. 

Thus,  in  the  waste  combustion 
process,  the  "destruction"  of  POHCs  is 
independent  of  flue  gas  CO  levels.  CO 
flue  gas  levels  cannot  be  correlated  with 
DREs  for  POHCs,  and  may  also  not 
correlate  well  with  PIC  destruction. 
Although  some  emissions  data  indicate 
a  weak  correlation  between  CO  and 
PICs,  the  data  generally  indicate  that 
there  is  a  relationship  between  the  two 
parameters:  When  CO  is  low,  PIC 
emissions  are  relatively  low.  The 
converse  may  not  hold:  when  CO  is 
high,  PICs  may  or  may  not  be  high. 

Low  CO  is  an  indicator  of  the  status 
of  the  CO  to  COi  conversion  process, 
the  last  rate-limiting  oxidation  process. 
Because  oxidation  of  CO  to  COi  occurs 
after  the  destruction  of  a  POHC  and  its 
(other)  intermediates  (PICs),  the  absence 
of  CO  is  a  useful  indication  of  POHC 
and  PIC  destruction.  The  presence  of 
high  levels  of  CO  in  the  flue  gas  is  a 
useful  indication  of  inefficient 
combustion,  and  at  some  level  of 
elevated  CO  flue  gas  concentration,  is 
an  indication  of  the  failure  of  the  PIC 
and  POHC  destruction  process. 

EPA  beUeves  it  is  necessary  to  limit 
CO  levels  to  levels  that  are  indicative  of 
high  combustion  efficiency  because  the 
precise  CO  level  that  indicates 
significant  failure  of  the  PIC  and  POHC 
destruction  process  is  not  known.  In 
fact,  this  critical  CO  level  may  depend 
on  site-specific  and  event-specific 
factors  (e.g.,  fuel  type,  fuel  mix,  air-to- 
fuel  ratios,  and  the  rate  and  extent  of 
changes  in  these  and  other  factors  that 
affect  combustion  efficiency).  EPA 
believes  that  limiting  CO  levels  is  also 
reasonable  because:  (1)  It  is  a  widely 


practiced  approach  for  monitoring 
combustion  efficiency — some  boilers 
and  industrial  furnaces  are  already 
equipped  with  CO  monitors,  and  many 
are  equipped  with  flue  gas  oxygen 
monitors;  (2)  the  monitors  may  pay  for 
themselves  through  fuel  savings 
resulting  from  operation  of  the  boiler  or 
industrial  furnace  closer  to  maximum 
combustion  efficiency;  and  (3)  well- 
designed  and  well-operated  boilers  and 
industrial  furnaces  can  readily  be 
operated  in  conformance  with  either  the 
100  ppmv  CO  limit  under  Tier  L  or  the  20 
ppmv  HC  limit  under  Tier  0. 

2.  Tier  I  PIC  Controls:  100  ppmv  CO 
Limit 

a.  Basis  for  the  100  ppmv  CO  Limit. 
The  May  6, 1987  proposed  rule  would 
have  applied  the  same  CO  emission 
limits  to  all  boilers  and  industrial 
furnaces:  a  lower  limit  of  100  ppmv  over 
an  hourly  rolling  average  and  a  500 
ppmv  limit  over  a  10-minute  rolling 
average.  The  hazardous  waste  feed 
would  be  shut  off  automatically  if  either 
limit  was  exceeded.  However,  the 
hazardous  waste  would  be  cutoff 
immediately  once  the  500  ppmv  limit 
was  exceeded  while  the  waste  feed 
would  be  cutoff  within  10  minutes  if  the 
100  ppmv  limit  was  exceeded.  Further  if 
the  hazardous  waste  feed  was  cutoff 
more  than  10  times  in  a  month,  the 
proposed  rule  would  have  prohibited 
further  hazardous  waste  burning 
pending  review  and  approval  by 
enforcement  officials.  The  lower  limit  of 
100  ppmv  was  selected  as  representative 
of  steady-state  high  efficiency 
combustion  conditions  resulting  in  PIC 
emissions  that  would  not  pose  a 
significant  risk.  The  higher  limit  of  500 
ppmv  was  proposed  to  limit  the 
frequency  of  emission  spikes  that 
inevitably  accompany  routine 
operational  "upsets,"  such  as  load 
changes  and  start-ups  of  waste  firing. 

While  two  commenters  stated  that  the 
proposed  100  ppmv  CO  limit  is  arbitrary, 
six  commenters  supported  the  Tier  I  CO 
hmit  of  100  ppmv.  One  commenter 
supported  both  the  100  ppmv  CO  limit 
over  an  hourly  rolling  average,  and  the 
500  ppmv  CO  limit  over  a  10-minute 
rolling  average.  Three  additional 
commenters  also  expressed  support  for 
the  500  ppmv  CO  limit  over  a  10-minute 
rolling  average.  Three  other  commenters 
supported  a  500  ppmv  CO  limit  over  an 
hourly  rolling  average,  and  stated  that  a 
maximum  1,000  ppmv  CO  limit  can  be 
included  in  addition  to  a  10-minute 
average. 

Many  commenters  opposed  the  CO 
trigger  limits  and  associated  limits  on 
the  number  of  waste  feed  cutoffs 
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proposed  in  May  1987.  Primarily, 
commenters  objected  to  one  set  of  CO 
emission  limits  as  applicable  to  all 
boilers  and  industrial  furnaces.  Further, 
they  argued  that  PIC  emissions  will  not 
be  significant  if,  when  the  waste  feed  is 
cutoff,  the  combustion  chamber 
temperatures  are  maintained  while  the 
waste  remains  in  the  chamber.  Six 
commenters  argued  that  the  trigger 
limits  will  result  in  increased  NO, 
emissions.  One  commenter  stated  that 
NO.  and  CO  cannot  be  lowered 
simultaneously,  and  added  that  many 
low  NO|  boilers  may  not  be  able  to  meet 
these  CO  limits.  As  an  alternative,  one 
commenter  stated  that  a  higher  Tier  I 
CO  limit  should  be  allowed  for  less 
toxic  emissions:  however,  this 
commenter  did  not  provide  an 
alternative  approach  for  identifying  the 
toxicity  of  emissions.  One  commenter 
suggested  that  EPA  retain  two 
alternatives  to  the  CO  standard: 
establishing  an  alternative  standard 
based  on  nonmethane,  ethane 
hydrocarbon  (NMEHC)  emissions,  and  a 
case-by-case  risk  assessment  approach. 

As  a  result  of  these  and  other 
comments  and  further  evaluation,  EPA 
is  promulgating  the  Tier  I  limits  based 
on  a  maximum  hourly  rolling  average 
CO  limit  of  100  ppmv,  corrected  to  7 
percent  flue  gas  oxygen  content.  If  this 
limit  is  exceeded,  the  hazardous  waste 
feed  must  be  automatically  and 
immediately  cutoff.  The  final  rule  does 
not  restrict  the  number  of  waste  feed 
cutoffs  because:  (1)  Combustion 
chamber  temperatures  must  be 
maintained  after  a  cutoff;  and  (2)  the 
number  of  cutoffs  will  be  minimized  by 
allowing  CO  concentrations  to  be 
averaged  over  a  60-minute  period  (i.e., 
the  hourly  rolling  average)  and  by  the 
recommended  use  of  pre-alarms  to 
provide  time  to  remedy  the  problem  or 
to  allow  a  staged  waste  cutoff  before 
reaching  the  CO  limit  Nonetheless,  the 
Agency  retains  the  authority  to  limit  the 
frequency  of  cutoffs  as  the  facts 
warrant.  See  S  28e.l02(e)(7](ii).  The  final 
rule  does  not  include  the  proposed  500 
ppmv  rolling  average  over  a  10-minute 
limit  on  CO  because  we  do  not  believe  it 
is  needed  given  that  the  final  rule 
requires  immediate  waste  feed  cutoff 
when  the  100  ppmv  hourly  rolling 
average  limit  is  exceeded.  In  addition, 
several  commenters  argued  that  the  500 
ppmv  limit  was  arbitrary. 

In  addition,  EPA  is  promulgating 
alternative  (Tier  U\  standards  (discussed 
below),  as  discussed  in  the  October  1989 
supplemental  notice,  for  control  of  PIC 
emissions  bom  boilers  and  industrial 
furnaces.  The  Agency  believes  that  the 
alternative  controls  will  allow  facilities 


flexibility  in  meeting  both  the  PIC 
controls  and  NO,  emissions  standards 
(imposed  under  different  regulatory 
authorities)  simultaneously.  The  Agency 
believes  that  the  alternative.  Tier  II 
standards  for  control  of  PIC  emissions 
are  needed  to  address  issues  and 
concerns  raised  by  commenters  on  the 
proposed  rule. 

The  100  ppmv  CO  limit  promulgated 
today  for  Tier  I  is  indicative  of  steady- 
state  (i.e.,  normal),  efficient  combustion 
conditions.  The  time-weighted  average 
for  the  CO  limit  is  provided  to 
accommodate  the  CO  spikes  that 
inevitably  occur  during  routine  "upsets," 
such  as  when  hazardous  waste  fuel 
firing  starts,  when  there  is  a  load  change 
on  an  industrial  boiler,  or  when  the 
composition  of  fuels  varies.  Given  that 
CO  is  a  sensitive  indicator  of  overall 
combustion  conditions,  and  that  it  may 
be  a  conservative  indicator  of  POHC 
and  PIC  destruction.  EPA  is 
implementing  CO  control  limits  based 
on  time-weighted  averages  of 
exceedances  rather  than  implementing 
fixed  CO  limits.  Fixed  limits  that  do  not 
acknowledge  inevitable  CO  spikes  and 
that  do  not  give  owners  and  operators 
time  to  adjust  combustion  conditions 
actually  could  result  in  greater 
emissions  of  PICs  because  each  time 
hazardous  waste  firing  is  interrupted, 
CO  concentrations  increase,  and 
emissions  of  incompletely  burned 
organics  may  also  increase.  (Note, 
however,  that  there  is  a  requirement  to 
maintain  combustion  chamber 
temperature  after  a  waste  feed  cutoff 
while  waste  remains  in  the  chamber  that 
is  intended  to  minimize  HC  emissions 
after  a  cutoff.)  Thus,  any  controls  on  CO 
must  balance  the  effects  of  organic 
emissions  that  may  result  from  overly 
stringent  CO  limits  that  require  frequent 
waste  feed  interruptions  with  the  effects 
of  emissions  resulting  from  less  stringent 
controls  that  acknowledge  inevitable 
CO  spikes. 

The  Agency  has  considered  whether 
the  100  ppmv  CO  limit  is,  in  fact,  too 
stringent  given  that  we  acknowledge  the 
limit  was  chosen  from  within  the  range 
of  reasonable  values  that  may  be 
considered  indicative  of  good 
combustion  conditions — 50  to  250  ppmv. 
We  attempted  to  obtain  CO/time 
profiles  from  a  number  of  well-operated 
devices  to  determine  the  percentage  of 
time  the  facilities  operated  within 
particular  CO  ranges.'*  We  thought  to 


use  this  data  to  predict  the  frequency  of 
waste  feed  cutoffs  that  would  be 
required  at  various  CO  limits. 
Unfortunately,  the  analyses  could  not  be 
conducted  because  the  facilities  we 
evaluated  were  operating  under  specific 
CO  limits  and  their  CO  levels  never 
exceeded  those  limits  when  burning 
hazardous  waste.  We  found  that  the 
facilities  learned  to  comply  with  the  CO 
limits  they  had  to  meet 

Moreover,  we  believe  that  the  100 
ppmv  CO  limit  is  reasonable  for  a 
number  of  reasons.  Not  only  is  it  within 
the  range  of  CO  levels  that  are 
indicative  of  good  combustion 
conditions,  but  the  Agency  believes  that 
it  is  not  too  low  because:  (1)  It  is  higher 
than  the  technology-based  50  ppmv  CO 
level  EPA  requires  for  boilers  burning 
waste  PCBs  (see  40  CFR  part  761);  (2)  it 
is  higher  than  the  CO  limits  included  in 
many  hazardous  waste  incinerator 
permits;  *°  (3)  the  Agency  explicitly 
encourages  the  use  of  pre-alarms  to 
minimize  the  frequency  of  automatic 
waste  feed  cutoffs;  **  and  (4)  the  limit  is 
implemented  on  an  hourly  rolling 
average  basis  which  allows  and 
minimizes  the  effects  of  short-term  CO 
spikes. 

We  also  note  that  the  Agency  may 
soon  promulgate  regulations  for 
municipal  waste  combustors  (MWCs) 
that  among  other  controls,  may  limit  CO 
concentrations  to  50, 100,  or  150  ppmv 
(as  proposed),  depending  on  the  type  of 
MWC,  over  a  four  hour  rolling  average 
and  dry-corrected  to  7%  oxygen.  The 
MWC  limits  are  technology-based — they 
represent  levels  readily  achievable  by 
well-designed  and  well-operated  units. 
EPA  does  not  believe  that  the  MWC 
limits  present  a  conflict  with  the  100 
ppmv  (with  provisions  for  an  alternative 
higher  limit  if  HC  concentrations  are 
less  than  20  ppmv)  limit  for  BIFs  under 
today's  rule.  The  Agency  is  confident 
that  the  BIF  rule  is  protective  because 
the  Agency  has  determined  that  when 
CO  levels  are  less  than  100  ppmv,  PIC 
emissions  do  not  pose  significant  risk. 
Thus,  although  the  100  ppmv  limit  is  not 
a  best  demonstrated  technology-based 
limit  (many  BIFs  (and  hazardous  waste 
incinerators)  readily  o;>erate  at  CO 
levels  well  below  100  ppmv),  the  100 


'*  Eneigy  and  Environmental  Reiearch 
Corporation.  "Guidance  on  Metal  and  PIC 
Emiationa  from  Hazardoua  Waate  Indneraton", 
Final  Report.  September  21. 1900. 


**  We  note  that  the  Agency  propoaed  on  April  27, 
1900  to  apply  to  hazardoui  waite  incinerator*  the 
aame  CO/HC  limiU  that  today"*  rule  applie*  to 
BIF*. 

■■  If  the  CO  limit  i*  "too  low"  for  a  given  facility'* 
design  and  operating  condition*,  then  frequent 
wa*te  feed  cutoff*  may  occur.  Frequent  waate  feed 
cutoff*  may  actually  increaae  PIC  emi**ion* 
becauae  the  reaulting  perturbation  to  the 
combuation  *y*tem  may  upaet  the  termperature, 
oxygen,  fuel  relation*hip*  needed  for  complete 
combu*tion. 
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Epmv  CO  liBit  will  ansun  protaction  of 
uman  health  tod  the  snviroamenL 
Aa  stated  above,  the  CO  Dinlti  are 
based  on  a  flue  gaa  o^qfien  content  ef7 
percent  One  comnienter  bKficated  that 
EPA's  reasoning  for  using  the  CO 
correction  of  7  percent  oxygen  is  not 
clear.  The  commenter  beUevea  the  7 
percent  conaction  (actor  is  unfair  for 
thermal  units  whidi.  under  normal 
conditions,  need  to  operate  at  oxygen 
levels  greater  than  7  percent  yet  operate 
with  km  bveb  of  CO  andHCa.  EPA 
believes  that  correcting  CO  leveb  lor 
flue  gas  xmyfBD  content  is  necessary 
because  without  this  coTtecHon,  ntgh  CO 
flue  gas  concentrations  ctmld  be  £mted 
lyy  ingB  retes  of  excess  oxygen,  h 
todey's  r^,  EPA  is  requiring  that  CO  be 
corrected  to  e  fhie  gae  oxygen  content  of 
7  pevceiit  becatne  tfae  mejei  ity  of  boilers 
and  industriel  fenwoes  eddeve  hi^ 
oomoesfion  niicieniiy  ar  optimum  flue 
gas  oxygen  levels  rengiag  from  3  percent 
to  10  percent  The  eptimum  oxygen  level 
to  achieve  high  oemboetien  effideney 
for  e  givea  device  will  very  dependlug 
on  fsctere  sach  ae  fuel  tatx  and  boiler 
load  la  gmeral,  leige  eorabustien 
devices  (to  tame  of  heet  input  capedly) 
have  opttrami  oxygen  reqa^awBts  on 
the  low  end  of  the  range  of  oxygen 
contant,  wfaiks  smaller  untte  ratprfre 
higher  oxygen  leveik  DA  heiievaa  lhe« 
a  cerrectian  level  ol  7  percent  ia 
naaonaUe  siace  this  OBcjffen  level  ia  In 
the  Middle  of  the  sange  ef  typical 
operalioB  lor  aU  deviceeaad  siaee  the 
majoritf  cd  devicee  huzBiag  haaardeoB 
waMe  fuelB  have  aederate  heal  input 
capMitiaB  (e.f^  »>U*KAi  Btu/hr).  bi 
additfam.  7  percent  oiqrgan  ia  the 
refsBBBca  levai  for  the  aadsiing 
particvlate  standaid  lor  haaafduua 
waste  incinerators  under  4ftCFR 

Moteewer,  the  oxygen  level  to  which 
CO  vehiea  areeonectad  ia  not 
sigaificaiit  since  the  CO  levek  for  att 
fadUttee  are  oenaetod  t»  a  coHDMa 
baaia.  If  the  axytim  eonectton  levet 
wese  changed  bom  7%  to  seaw  other 
valae.  then  theeretieaUy.  the  CO  Uaoit 
would  have  to  be  adjustod  aeeoRtti^ly, 
and  the  efiect  ea  in<hvidwd  todlitiae 
would  remaia  the  saaM. 

b.  Implementation  el  the  109  fprnw  GO 
T  Imit  The  pmrertiifee  used  tn  Implaiaa^ 
the  ira  ppmv  CO  Dmit  are  discussed 
bebw.  indudii^  oxygen  and  moisture 
cortectian.  (oimat  o^tha  t<mit,  ^nd 
compUanoe  mUk  the  liaiit 

Oxygen  and  Moisture  Correction.  The 
CO  faiiit  oader  Tterifaad  Tler^ie  on  a 
dry  gae  oasts  ccDected  to  7  percent 
oxygen.  The  oxifen  cQcrectioa 
""""-iJTse  the  fif>  dato  to  a  ««— ~»- 

uesign  eno  operation  ef  the  varfona 


combuation  devices,  hi-aystem  leekage, 
faaility  aisa»  and  waste  feed  type  an 
other  tactoia  that  canse  oxygen 
concentrafiona  to  vary  wide^  in  fhie 
gasea  and  wen  conslderad  in.  selection 
of  the  oxygen  correction  factor.  The 
correction  for  moisture  normalizes  the 
CO  data  that  results  (ram  the  dUferent 
types  of  CO  monitors  used  at  facilities 
(e.g.,  extractive,  in  situ,  etc.^  EPA's 
evaluation  indicatoe  that  application  of 
the  oxygen  and  moisture  ootrections  can 
change  measored  CO  levels  by  e  fector 
of  two  ia  some  easee. 

Measured  OO  levels  must  be 
corrected  rtinManuusly  for  the  anisaiil  of 
onygea  to  tfae  stock  gas  accordhif  to  ttM 
fonnalae 

00.-C0LX14/(8-Y) 
Wherar 
CO,  ia  the  conadBd  oaateatMttoB  efOO  in 
tka  itMdi  gaa.  OQL  >■  the  auaaM^  00 

•pediad  in  Atethodft  Mamal  for 
CompUanoa  utik  rb»  BIF  R^alatiou 
(Methoda  Uannal)  •*,  B  is  the  percentage 
of  oxygen  contained  in  the  air  used  for 
comlnutfcm.  and  Y  is  the  aeanired 
tticygap  aeaiaatietiuu  oa  edry  baria  in 
the  siBciu  Obqrgaa  nat  be  aiaaaured  at 
tfae  aaaH  stech  hwatlan  at  wiiidi  00  ia 
anaawad  aodar  paoaadans  that  ate  alaa 
pcovidad  in  the  Methoda  UaauaL 
Format  of  the  COLimiL  EPA 
proposed  that  the  CO  liayto  be 
implemented  under  either  of  two 
alternative  formats,  the  hourly  rolling 
average  format  ox  the  time-above-a-limit 
format  Under  this  approach,  applicants 
would  select  the  preferred  approach  on 
a  case-by-case  basis.  Comments  were 
received  in  support  of  both  alternative 
formats.  Based  on  further  evaluation  of 
the  two  (bnnata  and  for  reasons 
explained  below,  EPA  ia  requiring  use  of 
the  hourly  rolttng  average  format  for 
comphance  with  this  rule. 

under  tne  nouily  roulng  average 
format  a  fadHty  most  measure  aood 
record  GO  nvels  as  an  hourly  rolling 
avaiage.  This  epproech  allowa 
tostntaneooa  GO  peaks  without 
requiring  a  cutoff  provided  that  at  ether 
timaa  dming  the  pievioaa  hour  CO 
leveb  wen  oarraapoadingly  belew  die 
ItodL  ThU  apveoaeh  saqairee  a  CO 
manilDitog  ayataaii:  that  can  contineoualy 
measura  and  adhiat  the  oxygen 
correction  fintar  and  compute  the 
timely  mil inpaiiMgiia 

Under  the  prnpoaad  tiaM-above-a- 
Ihait  Canukdoal  GDlWte  fMmld  he 
estohhahed  to  the  pennH:  die  first  ea  a 
never-to  enaeed  limit  and  the  aecand  m 


■•  MA.  EPA.  MMtodi  Umualfbr  Coagtianet 
with  Um  BirHti^tgaaM,  Dmmabm  ISSn  A««tf>Mt 
froB  ito  N«ai— ItefaMthiM  Sa  ilM  W18H2M 

Port«o]f«nrnirt  fipiiii^rti  VAattBuroa)  4Kr- 
4eoa  n«  dbcMBMotanterJiaai-ua-aos. 


a  lower  Ifanit  fiar  cmmdetive 
exeeedaBsaa  of  BO>  moM  than  e  apedfied 
period  of  tiae  toafthour.  These  limito 
and  the  thae  dwatiaa  ef  the 
excaedaafiaa  would  be  aatobUahed  on  e 
cese-hy-casa  baaia  hf  eqaatiog  the  maaa 
emissions  ^eak  arasa)  to  both  the 
fonnatottiaU'above-a-limit  and  hourly 
rolling  avetaia  fanaats)  so  that  the 
regulatifltt  «would  be  equally  stiii^ent  in 
both  cases.  The  iBstrumento  needed  for  - 
the  thaarabeve-a-liaiit  focanat  woidd 
include  a  CO  raoaiter.  a  recordce,  and  a 
timer  thet  cenid  fav<  »/•»*«  the  cumulative 
time  ofeaeeedaaces  to  every  dock  hour, 
ai  the  mid  el  «dych  it  would  be 
recalibrated  ^amudiy  or 
electronically).  Oxygen  would  net  be 
measured  ctmtinumialy  to  this  format' 
instead  aaeiqrgen  cotrectton  factor 
would  be  detenatoed  from  operating 
dato  GoQected  daring  the  titol  bum. 
Subsequently,  exygea  conectiaa  factors 
would  be  detemtoed  aanually  er  at 
mora  frequent  iatorvala  spedfied  to  the 
fadlity  penaiL 

EPAhae  SB-eaaained  the  thne-ahove- 
ths  liaiil  fcraat  to  Mght  ef  several 
commento  received  and  has  decided  to 
delete  thto  atetnative  to  today's  final 
rule  because: 

1.  SInoe  a  fadlity  would  not  be  required  to 
meaaiiM  axyfi  ooattoaoiwly  trader  Ifiie 
foBBBt  thaie  would  he  no  aaaaranct  that  a 
fadtoy  wooU  ba  apemtad  maeooaidy  ckiae 
to  the  oxyptt  level  at  which  it  opentod 
duitog  the  trial  beoL  Bvaa  with  a  daily 
determination  of  anoiygaacotTectiao  factor, 
there  would  he  thapoadbiliiy  of  "gaming"  by 
the  fadUty  (eperating  the  facility  at  low 
oxygen  lamJS  during  the  thort  te«t  period 
whoi  tiw  oxygen  is  maaauied,  getting  a 
f avoraMe  osirection  factor  aatabUsned  on  the 
baaia.  and  tharaaAer  leMtflttfae  fadUty 
Y  levais).  nnoe  (be 
waatti* 
ofdn 
it  adding 
to  tliit  fbrmat 
woaldnaMva  ttiaadvaaaigt  aa  wall;  and 

1.  The  pnpoaad  oaaiputatiana  iu 
converting  hoaily  tolling  aieeragas  to  tliis 
fonnat  would  be  aimharaoni»  inexact  and 
atxnre  alt  very  reatiictlva.  To  obtain  a 
conaervativo  couveriion.  a  permit  writer 
would  have  to  aaamna  Itmt  CO  leveia  wll 
raaiato  at*  aw  aalaiMiahed  aave^to^xued 
limit  for  Iha  fall  vadfiad  thia  in  the  boor, 
andal  the  iiw  adaldldiiadlimll  the  teat  of 
the  tim»ThaOOtaails  otoainedbjrtfaeae 
compotetioBa  wouU  he  veiy  Mitaictiva.  Aa 
aa  aKaopia.  a  convaniaB  al  a 'Qac  1  linit  of 
100  ppmv  houriy  loBing  average  far  a  fadli^ 
havtog  a  single  CO  excuraloa  of  4-minutes 
duration  to  wUch  tike  peak  level  was  1000 
ppaw.  weulO'ieeQlt  to  e  parant  apecilying  uiat 
fariia  ranMiningWBitealM>  OOooaldBot 
exceadtoppaw.  a  aaty  aaatricttoe  faait  Par 
exaavia.  aCO  pnitoa£a»ppBnrfar  tt 
mlaetna  and  M  ipaw  lia  Mia  i  wfiilii  1 
miaata*  weald  raa>iH  ia  a  vialatioa. 


mafor  advantaga  af  dds 
dieaparooirdBa  totfae 


Compliance  with  the  Tier  I  CO  Limit 
The  Agency  considered  a  number  of 
alternative  approaches  for  evaluating 
CO  readings  during  trial  bums  to 
determine  compliance  with  the  100 
ppmv  limit  including:  (1)  The  time- 
weighted  average  (or  the  average  of  the 
hourly  rolling  averages);  (2)  the  average 
of  the  highest  hourly  rolling  averages  for 
all  trial  bum  runs;  or  (3)  the  highest 
hourly  rolling  average.  The  time- 
weighted  average  altemative  provides 
the  lowest  CO  level  that  could 
reasonably  be  used  to  determine 
compliance,  and  the  highest  hourly 
rolling  average  alternative  provides  the 
highest  CO  level  that  could  reasonably 
be  U8ed«  EPA  is  requiring  the  use  of  the 
most  conservative  of  these  approaches, 
the  highest  houriy  rolling  average 
approach,  for  toterpreting  trial  bum  CO 
emissions  for  compliance  with  the  100 
ppmv  Tier  I  limit  (This  approach  is 
conservative  because  trial  bum  CO 
levels  are  compared  to  the  maximum 
CO  allowed  under  Tier  I— 100  ppmv.) 
EPA  believes  this  conservative 
approach  is  reasonable  since 
compliance  with  the  Tier  I  CO  limit 
allows  applicants  to  avoid  the  Tier  P 
requirement  of  evaluating  HC  emissions 
to  provide  the  additional  asstu-ance  (or 
confirmation)  that  HC  emissions  do  not 
exceed  levels  representative  of  good 
.  operating  practice. 

3.  Tier  n  PIC  Controls:  Limits  on  CO  and 
HC 

a.  Need  for  Tier  H  PIC  Controls. 
Commenters  todicated  that  several 
types  of  boilers  and  many  cement  kilns 
will  not  be  able  to  meet  the  (Tier  I)  100 
ppmv  CO  limit  proposed  in  May  1987 
even  though  HC  concentrations  will  not 
be  high  at  elevated  CO  levels.  For 
example,  boilers  that  bum  residual  oil  or 
coal  typically  operate  with  CO  emission 
levels  above  the  Tier  1 100  ppmv  CO 
limit  because  of  inherent  fuel 
combustion  characteristics,  equipment 
design  constraints,  routme  transient 
combustion-related  events,  requirements 
for  multiple  fuel  flexibility,  and 
requirements  for  compliance  with  NO^ 
emission  standards  established  under 
the  Clean  Air  Ad.  Attempts  to  reduce 
CO  emissions  fiom  these  devices  to 
meet  the  Her  I  limit  could  prove 
unsuccessful.  In  addition,  there  is  a 
possibility  that  thermal  effideney  could 
be  adversely  affeded  if  these  attempts 
are  successnd. 

Similarly,  todustry  and  trade  groups 
for  the  cement  todustry  voiced  strong 
oppositton  to  the  IIX)  ppmv  CO  limit  for 
cement  kilns.  These  commenters 
mdicated  that  aome  cement  kilns, 
especially  modem,  precaldners, 
routtoely  emit  CO  above  the  Tier  1 100 


ppmv  limit  In  general,  commenters 
mdicated  that  while  the  Tier  I  limit  may 
be  appropriate  for  combustion  devices 
m  which  only  fuel  (fossil  or  hazardous 
waste)  enters  the  combustion  chamber, 
it  is  inappropriate  for  cement  kilns  and 
other  product  kilns  in  which  massive 
amounts  of  feedstocks  are  processed. 
These  feedstocks  can  generate  large 
quantities  of  CO  emissions  which  are 
unrelated  to  the  combustion  effideney 
of  burning  the  waste  and  fuel.  Whereas 
all  the  CO  from  boilers  and  some 
industrial  furnaces  is  combustion- 
generated,  the  bulk  of  the  CO  from 
product  kilns  can  be  the  result  of    * 
process  events  unrelated  to  the 
combustion  conditions  at  the  burner 
where  wastes  are  introduced." 
Therefore,  limiting  CO  emissions  from 
these  combustion  devices  to  the  Tier  I 
100  ppmv  level  may  be  difficult  and  may 
not  be  warranted  as  a  means  of 
minimizing  risk  from  PICs. 

In  summary,  commenters  argued  that 
these  are  specific  instances  and  classes 
of  combustion  devices  for  which  the 
Tier  I  CO  limit  would  be  difficult  or 
virtually  impossible  to  meet  and  thus 
this  limit  is  inappropriate  since  EPA  has 
not  established  a  direct  correlation 
between  CO  emissions.  PIC  emissions, 
and  health  risks.  ' 

In  light  of  these  concems,  commenters 
suggested  that  EPA  establish  CO  limits 
for  specific  categories  of  combustion 
devices  based  on  CO  levels  achieved  by 
units  operating  under  best  operating 
practices  (BOP).  The  Agency  considered 
this  approach  but  detemuned  that 
equipment-spedfic  CO  trigger  limits 
would  be  difficult  to  estabUsh  and 
support  and  would  not  necessarily 
provide  adequate  protection  fiom  PIC 
emissions.  Nonetheless,  EPA  beUeves 
that  the  CO  limits  should  be  flexible  to 
avoid  major  economic  impacts  on  the 
regulated  commimity  since  no  direct 
correlation  has  been  established 
between  exceeding  the  100  ppmv  CO 
limit  and  increasing  health  risks  from 
PIC  emissions.  EPA  believes,  however, 
that  at  some  elevated  CO  level  PIC 
emissions  would  pose  significant  risk. 
At  this  time,  EPA  is  unable  to  identify  a 
precise  CO  trigger  level  since  the  trigger 
level  may  vary  by  the  type  and  design  of 
the  combustion  device  and  the  fuel  mix 
used  in  the  device.  Consequently.  EPA 
has  established  a  two-tiered  approach  to 
control  PICs.  Under  Her  L  CO  is  Umited 
to  100  ppmv  or  less,  as  discussed  above. 
Under  Tier  II.  CO  levels  can  exceed  100 


ppmv  provided  that  the  owner  or 
operator  demonstrate  that  the  HC 
concentration  in  the  stack  gas  does  not 
exceed  a  good  operating  practice-based 
limit  of  20  ppmv  (except  that  the 
Director  may  establish  under 
§  266.104(f)  an  altemative  HC  limit  for 
furnaces  that  feed  raw  material 
containing  organic  matter  and,  thus, 
cannot  meet  die  20  ppmv  limit). 

Under  Tier  n,  the  CO  limit  for  a 
facility  is  based  on  the  levels  achieved 
during  a  successful  compliance  test.  The 
Agency  originally  proposed  two 
altemative  approaches  for  estabUshing 
HC  emission  limits  under  the  Tier  II 
waiver  a  health-based  approach  and  a 
technology-based  approadt  These  two 
alternatives  and  EPA's  rationale  for 
selecting  the  technology-based  approach 
for  the  ^al  rule  are  discussed  below. 
Before  moving  to  those  discussions, 
however,  it  may  be  useful  to  summarize 
the  condusions  of  an  evaluation  by 
EPA's  Sdence  Advisory  Board  of  die 
proposed  PIC  controls. 

b.  Comments  by  EPA 's  Science 
Advisory  Board  (SAB).  We  present 
below  a  summary  of  SAB's 
conclusions  '*  on  the  scientific  support 
for  EPA's  proposed  PIC  controls  and 
EPA's  response: 

•  SAB:  The  Agency  has  not 
dociunented  that  PICs  bom  hazardous 
waste  combustion  can  cause  significant 
health  risk  to  human  health  or  the 
environment. 

— EPA  Response:  While  the  Agency 
agrees  that  available  data  do  not 
show  that  PICs  are  likely  to  pose  a 
significant  health  risk.  Q'A's 
emissions  testing  to  date  has  been 
able  to  identify  and  quantify  only  as 
much  as  60%  of  the  organic 
compounds  being  emitted  dtuing  any 
test.  During  many  of  EPA's  tests,  less 
than  5  to  10%  of  oiganic  emissions 
were  characterized.  The  Agency  is 
concemed  that  this  large  fraction  of 
uncharacterized  oiganic  emissions 
could  be  comprised  of  compounds  that 
can  pose  significant  health  risk. 
Therefore,  the  Agency  believes  that 
PICs  have  the  potential  to  present  a 
hazard  and  should  be  controlled. 

•  SAB:  It  is  prudent  to  control  PICs 
given  the  inabUify  to  show  that  they  do 
not  pose  a  health  risk  because  of 
limitations  of  sampling  and  analytical 
techniques  and  health  and 
environmental  impad  assessment  data 
and  methodologies. 


■*  For  axample,  CO  can  bt  generated  fron  the 
trace  leveU  of  oifanic  matter  oontained  ia  the  raw 
maleriala  as  Ae  naterials  aiove  down  tiw  Uln  fram 
tlM -cold"  bad  end  10  die '■hot"  end  where  tiie  fuel 
end  weete  to  fired  and  tfae  product  to  dtocharged. 


■«  U&  EPA.  "Report  of  the  Product*  of 
Incomplete  Comtiuetloa  Subcommittee  of  tlie 
Science  Advieoiy  Board".  Report  «EPA-SAB-EC- 
80-004,  January  lesa 
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•  £M»TI»weofCOaadHCto 
ensure  high  esBibi 
t»  be  >  watenaMe  apyteacli  In  < 
PICeniMieM. 

•  EPA  RmpoiuaeTba  Agmcj  I 

•  MftUariwAeTierlcaalroia 
v^ea  OOeMBeedi  nOppHv.  HC I 
be  ■ealtewd  «ml%iaeertj. 

— ^m  /iMpenaarfbe  Ageacy  agveee. 
Tedhqr'e  fiael  rale  M^okee  eonteeooa 
HC  BOoilariBg  udBr  the  Tier  n 
cootoolefne  I  ai»]OI(cB  eAeaCO 
leeeleeMeeed'liVppmr,  and  for 
certain  industrial  I 


lllMJM^fsr 
28e.l(B(a)(i)fbr 


•  54Jt^'lk«el»B»Bdenl]fle8Bppoit 
for  the  health-based  apptoach  t» 
esUblish  HC  Harita  aa  a  iHaspaiillc 
"   aat       " 


moi 

—EPA  RMponae:  Hie  final  nle  doeaoot 
allaw  tfH  aee  of  tiM  psopoeed  haalthr 
beaad  appsoach  la  caatrol  HC  HC  are 
oontiiollad  under  the  ta^aolsgy-baaed 
limit  oCaaHpmv.  See  1 2e&llM(<4. 

•  iSiiff-Tbfl  riilr  essnesmnnt 
procedures  are  adequate,  howevei;  to 
show  that  (he  technology-based  HC 
limit  of  20  ppm:v  appears  tabe 
protective  ofhnman  health. 

—JEM  ilespofise:  The  Agency  agree*; 

*  SnK  Tne  agncy  raoQU  sbuiv  mat 
the  piopoaed  Badts  far  GO  and  HC  do 
not  lesaR  fa  ftaqeent  automatfc  ivaste 
feedcalalfatbeli 


thiaade  to  oantnol  potential  riskafcom 
emissiana  of  PICa. 
c  HmjUh-Baaad  Agvoach  forUC 

Lkaiim.  TlnAir  Am  'T^tr  XI  l»a*1tii.beS0d 

approach.  thaAgwacypniposadte  allow 

'rr****^"**  *"  tH'**i***t**'^T  **"*  wp 

emissions  from  comfaastiiMi.deidGes  pose 
an  accepUble  risk  (i.e..  Tess  that  10-^  to 
the  maximtmi  expoeed  indivtduatOtiSQ^. 
Under  this  appmadk  Sft  pimfn^«<  to 

emissions  diuing  trail  1 


tbaeakdaladl 
dala  Ika  HC  unii  i&k  aalae  wouM  be 
LAXlft-'arVng  and  wodd  lapwaant  the 
aspMHB  aaiB  paBaouSB  anigniea  U'a.. 
by  asiadHi  oaaaBiitEBtlaii}  average  Hiit 
risk  af  an  tba  hgdncarbaa  eadsaion 
data  i&BPA'a  database  of  Held  lesdng  of 
boiiara^  iiMlsalilai  fiiiisirat.  and 


Ike  wa^^ited  unit  risk  vaka  in  HC 
considers  smisaiaaB  data  isr 
cardnoganiaPICa  (agi,  cfalarinated 
dioxina  and  ftmanst  benMBB.  iddomConn. 
and.  caaboB  tatimlduiida)  aa  well  aa 
data  for  FEa  OaC  aca  aot  aoapedad 
cardnogana  and  aaa  conaideBad  to  be 
relativeV  iiiaiiu»k  (a.g.,  nateae.  cad 
otbav  Cl  aa  wdt  as  Ca  fapdrocaibana.** 

ThaAgBiMypiapaauJtolaipiwmBnt 
taia  paawfrion  by  baek-cdaiiatliig  an 
acceptable  HC  amiaaiaa  rata  (aad. 
based  on  stac^  gaa  flow  mtaa.  a  HC 
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above  aad  attvwbig  aa  incaemenJal 

caaoar  ilak  ef  1  ia  liBilML 

Anaaiharef 
the haailh baaiwl  aiTwih  wliJIa 
olbetapaiBted  oat  that  te  appnadi 
was  seriously  flawed.  BM^'a 


of  oeaadUng  HC  was  not  adentificaUy 


SU1 


U^aB>r««ahMtioiuES>A  baHeoaalfaat 
basingi 


Idiattha 
ttaat  tbepraaeeed 
appaooeh  vmdd  apply  to  tte  total  mas 
of  hydroeaiteaa  enMad  BMy  not  bo 
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itbeiiritpoeedbyHC 
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ppmv  HC  Umtt.  1 

basedapproack  the  Bar  I  GO  limit  of 
MD  ppanr  will  Bat  have  to  be  mat  if  HC 
levris  bi  the  stadc  gaa  do  not  asceed  a 
geod  opaa^jag  piacdca-baaed  limit  of  20 
ppmv  **  (maaaaad  on  aa  hoitrly  nlling 
average  bodlar  nparlad  aa  ptopane»  dry 
ceaaacted  ta  711  oKygen).  As  Boled 
above,  EPA  developed  tUa  tecfaaoiogy- 
based  appaeacb  bacaoae  of  current 
sdentlflc  concama  faeconded  by  the 
SA^retatad  •>«  bedtb-baeed 
approach,  bi  addttiaa,  the  bedUi  baaed 
appvaacb  ceald  aUow  HC  levels  of 
several  kmdsad  ppmv.  Isvele  that  are 
dearly  ladibetiie  of  *'upeet"  oorabastfon 
eoaditfona.  ThoappnacK  aa  noted 
abovot  lecfco  a  nm  sdennfie  beaia  end 
codd  aflbw  fadlMie*  to  operale  andw 
upset  eonditioiia.  EM  wcmkl  aot 
aumuiiie  sbcb  operatkma  adesa 
reasonably  eertain  they  wodd  not  poae 
a  significant  riak  to  humas  health  and 
the  environment.  SQcn  reasonable' 
certainty  dkms  not  exist  her& 

One  commenter  agreed  that  the  PIC 
siaiKiarcr  snouKX  ue  pzoieuuve  wiinoai 
imposing  a  technology  nx."  Altbumpt 
^PA  oelieves  qM  ueveKipiueut  of  a 
hedth  basou  approadi  iv  a  step  in  the 
right  direction,  the  Agency  la  concerned 
about  wbeter  the  heoUhrbaaed  Tier  n 
approach  is  adequately  protective  givsa 
the  limited  database  on  PIC  eidasions 
and  the  uncertdnty  as  to  what  fractioa 
of  aigadc  emiMJons  wodd  be  detected 
by  the  HC  moailorlng  system.  Despite 
thelitaitallona  efthe  HChaaltkriak 
assammanl  mathnddgp*  EPAbelieves 
(and  tfaaSAB  CMMaralU  ia  leaaoaable 
to  osa  tbiamedudelagy  to  preset 
wbelher  a  *»«*»"»i*My-Va  f*^  Qi^it 
appeera  to  be  paotectbre.  Accordingly. 
EPA  used  the-neaUh  rlab  aasaaameat 
methodology  to  show  thata  2&i9niy  UC 

lifstima  cancer  risk  to  thabwotheticd 
maximnmaxpnaad  Individadgoatei 

dimaibiiaouaoih 

TbafladadaestaHiahas  Umitafoc 
both  CO  aadHCanlar  the  Tier  U  HC 
contrela.  1W  COIiaait  iaMtahlishad  aa 
the  eveaMaovoE  all  aus  of  the  highest 
hourly  nlUag  aaaa^p  foe  eaab  aa^af 
the  ooavUaaaa  tnat  ar  Mel  bana.  To 
rlnrnnaitMits  raiaiilaaiia  wilh  the  HC 
limit,  the  highest  houriy  rolBagaveaaga 
HC  levd  daring  diaeoaylinaoa  lest  ar 


i#to«ai 


wtmWm 


trid  bam  cannot  exceed  20  kibv 
(except  aa  otherwise  pra^4dad  for 
furnaces  feedkig  raw  matariala 
containing  oiganic  matter),  reported  as 
propane,  corrected  to  7%  oxygen  on  a 
dry  basis. 

The  Agency  considered  whether  to 
establish  provision  fior  a  case-by-case 
waiver  of  the  20  ppmv  HC  limit  based 
either  on  hedth-risk  assesament  or 
technical  feasibility  (i.e..  feasibility  of 
providing  combustian  conditkms  to 
minimize  fuel-generated  HC).  The  final 
rule  does  not  provide  for  a  waiver  of  the 
20  ppmv  HC  limit  as  an  indicator  of 
good  combustion  conditions  and 
mimmiun  fuel-generated  PIC  emissiona.- 
(The  final  rule  does,  however,  allow  the 
Director  to  establish  under  the  part  B 
permit  proceedings  an  dtemative  HC 
limit  for  industrid  furnaces  (eg.,  cement 
kilns,  light-weight  aggregate  kilns)  to 
account  for  hydrocarbons  that  are 
emitted  from  trace  levels  of  organic 
matter  in  the  raw  material.  Any 
alternative  HC  limit  established  for  a 
furnace  will  ensure  that  fuel-generated 
hydrocarbons  (hazardous  waste  and 
other  fueb]  are  less  than  20  ppmv  by 
establishing  the  HC  limit  besed  on^HC 
concentrations  when  the  sjrstem  is 
designed  and  operated  under  good 
combustion  conditions  ivithout  burning 
hazardous  waste.' ^  See  section  II.B.5  of 
Part  Three  of  this  preamble  for  more 
discussion  d  the  alternative  HC  limit  for 
industrid  furnaces.) 

EPA  did  not  provide  a  waiver  of  the 
HC  limit  in  the  final  rde  because:  (1) 
The  Agency  believes,  and  SAB  concurs, 
that  a  site-specific,  hedth  risk 
assessment  approach  to  establishing  HC 
limits  (e.g.,  a  waiver  d  the  20  ppmv 
limit]  is  not  scientifically  supportable; 
and  (2)  a  technology-based  waiver  is  not 
supportable  because  well-designed  and 
operated  hazardous  waste  combustion 
devices  can  readily  meet  a  20  ppmv  HC 
limit. 

Several  commenters  disagreed  with 
EPA  that  both  CO  and  HC  shodd  be 
monitored,  stating  that  it  is  unnecessary 
to  monitor  CO  if  HC  is  monitored.  The 
Agency  continues  to  believe  that  it  is 
reasonable  to  require  both  CO  and  HC 
monitoring  when  CO  levels  exceed  100 
ppmv.  When  CO  levels  exceed  the  Tier  I 
level,  the  facility  ia  not  cqierating  at  high 
combustion  efficiency  and  thepotential 
for  high  PIC  emissions  exists.  Ine 
Agency  believes  that,  since  CO 
monitoring  is  a  widely  practiced 


■^  We  nati  llMt  tiito  appraMb  ifaiMld  Unit  fuet- 
generatad  hydioeaiiMa  concantrattona  to  well 
balow  20  ppmv  becouM  fuel-genarated 
hydrocaibona  from  a  well-<leaigim}  and  opeiated 
cemaat  or  Uffbr-woisiit  agyaaite  Idbii  riMuU  Mt 
excead  S  ppmv. 


approadt  Cor  improving  and  monitoring 
combustion  efficiency,  and  since  CO 
emission  lavela  may  raspond  more 
quickly  to  process  upsets  than  HC 
levels,  die  apparent  redundancy  in 
requiring  both  CO  and  HC  monitoring  is 
warranted  to  ensure  protection  of 
human  hedth. 

Another  commenter  added  that  HC 
monitoring  could  be  supplemented  by 
frequent  testing  for  common  PICs  that 
respond  poorly  to  HC  monitors,  such  as 
carbon  tetrachloride,  fermddehyde, 
perchlorethylene,  and  dilorobenzene.  At 
this  time,  Ae  Agency  believes  that 
continuous  HC  monitoring  combined 
with  CO  monitoring  is  adequate  in  most 
cases  to  detect  whoi  the  facility  is 
operating  under  combustion  upset 
conditions  (this  is  aeodier  reason, 
however,  diat  oKnitaring  both  CO  and 
HC  is  reasonable  iriten  CO  levels 
exceed  the  levd  normally  indicative  d 
good  combustion — ^100  ppmv).  We  note 
that,  as  discussed  in  section  11.0  below 
the  final  rale  requires  a  hot  HC 
monitoring  system  p.e..  unconditioned 
gas  sample  heated  to  a  minimum  of  150 
*C)  which  ensures  minimum  loss  of 
organic  compoends.  Nonetheless,  the 
Agency  is  currently  developing  sampling 
and  analyticd  te<^niques  to 
continuously  monitor  indicator  organic 
compounds  such  as  those  suggested  by 
the  commenter. 

e.  Basis  for  Final  Rule.  EPA  beHeves 
that  the  20  ppmv  HC  limit  in  the  final 
rale  for  the  Tier  II  PIC  controls  is 
representative  d  an  HC  limit  that 
distinguishes  between  good  and  poor 
combustion  conditions.  (When  a  facility 
operates  under  poor  combustion 
conditions,  PIC  emissions  can  increase 
and  may  resdt  in  adverse  health  effects 
to  exposed  individuals.)  This  HC  limit  is 
within  the  range  of  values  reported  in 
the  Agency's  data  base  for  hazardous 
waste  incinerators,  boilers,  and 
industrial  furnaces  that  burn  hazardous 
waste,  and  the  limit  is  also  protective  of 
human  hedth  based  on  risk  assessments 
conducted  for  30  incinerators.  See  54  FR 
43723.  Under  Tier  n,  HC  must  be 
monitored  continuously,  recorded  on  an 
hourly  rolling  average  basis,  reported  as 
ppmv  propane,  and  corrected  to  7 
percent  oxygen  on  a  dry  basis.  In 
addition,  CO  must  be  monitored 
continuoudy,  corrected  to  7  percent 
oxygen  on  a  dry  basis,  recorded  on  an 
hourly  rolling  average  basis,  and  may 
not  exceed  the  Umil  established  during 
the  test  bum  (i.e.,  the  average  over  all 
runs  of  the  hi^iest  hourly  rolling 
average  for  each  run). 

4.  Specid  Retpiiraaents  for  Furnaces 

The  find  rde  provides  severd  specid 
requirements  for  industrid  furnaces 


stemming  from  the  fact  that:  (1)  Some 
industrid  furnaces,  notably  cement 
kilns,  are  not  ade  to  meet  the  20  ppmv 
HC  linit  because  trace  levels  d  organic 
matter  in  raw  materials  can  emit 
substanbd  levels  of  hydrocarbons;  and 
(2)  the  PIC  controls  may  not  be 
protective  for  fiimaces  (e.g.,  cement 
kilns  and  minerd  wool  cupolas)  that 
feed  hazardous  waste  at  locations  other 
than  where  nocmd  fuels  are  fired.  These 
specid  requirements  are  discussed 
below. 

a.  Alternative  HCUmiL  EPA 
requested  comment  on  whether 
alternative  HC  Kmits  may  be 
appropriate  for  certain  industrid 
furnaces.  See  54  FR  43724  (Oct.  26. 1989] 
A  number  d  commenters  "  requested 
that  EPA  allow  cement  kilns,  tight- 
weight  aggregate  kilns,  and  lime  kilns 
that  cannot  meet  the  20  ppmv  HC  limit 
because  of  the  hydrocarbons  generated 
by  trace  levels  of  organic  materials  in 
the  normd  raw  materials  to  establish  a 
site-specific  alternative  HC  limit  that 
does  not  allow  HC  levels  when  burning 
hazardous  waste  to  be  significantly 
higher  than  when  burning  normal  fiiels, 
processing  normd  row  materids.  and 
producing  normal  products  in  a  system 
that  is  designed  and  operated  to 
minimize  hydrocarbon  concentrations  in 
stack  gas.  Mneteen  commenters  pointed 
out  that  basdine  HC  emission  levels 
from  cement  kilns  can  be  attributed  to 
the  naturally-occarring  raw  materials 
that  are  used  in  the  production  of 
cement  Use  of  ^ale  as  a  raw  material, 
for  example,  can  result  in  HC  emissions 
itom  kerogens  in  the  shale.  Use  of  fly 
ash  as  a  source  of  iron  and  silica  codd 
resdt  in  increased  CO  emissions  from 
partial  oxidation  d  fiee  carbon  in  the  fly 
ash.  Commenters  claim  that 
approximatdy  6  to  10  cement  plants 
may  not  be  able  to  comdy  with  the  HC 
limit  of  20  ppmv  even  though  they 
generate  minimal  HC  from  soiuties  other 
than  raw  materials  (e.g.,  hazardous 
waste  fuels,  other  fuels,  organic 
compounds  in  slurry  water).  The  organic 
compounds  in  normal  raw  materials 
would  not  ordinarily  be  hazardous,  so 
that  their  emissions  (e.g^  through 
volatilization)  wodd  not  raise  the  tjrpes 
of  concerns  normally  addressed  by 
RCRA." 


"  In  addition  to  coauBanta  on  the  October  2S. 
1989  anppleiaenl  to  Ike  prapoaed  role.  Me  minutea 
of  the  EPA  maetin^  with  the  Cement  Kiln  Recycling 
Coalition  of  April  17, 1990;  May  23. 1990-.  June  4. 
1990;  |une  20,  ISSOr  Mr  19. 19901  and  October  ID. 
1998.  S««  alao  miaulas  of  tke  EPA  meeting  with 
SoutlMiown  be.  on  May  VL  1990.  and  the  lettar  from 
the  Cement  Kih  Recycling  CoaDtion  to  Bob 
HoUoway,  EPA,  dated  fum  15, 1990. 

■*  We  note,  however,  that  nonhazardoua  organic 
conatituenta  Ib.  faadHreama  may  be  partially 

rnntiniMHi 


7m         Fbdwd  lUgUter  /  Vol.  56.  No.  35  /  Thursday.  February  21.  1991  /  Rules  and  Regulations 


The  Agency  believes  that  it  will  be 
possible  in  some  situations  to  develop 
an  approach  on  s  case-by-case  basis  to 
effectively  implement  an  alternative  HC 
limit  under  the  principle  stated  above. 
(If  the  20  ppmv  HC  limit  were  health- 
based,  the  Agency  would  be  more 
reluctant  to  develop  an  alternative  to  it. 
Given,  however,  that  the  limit  is  a 
measure  of  combustion  efficiency,  the 
Agency  believes  it  reasonable  to 
develop  an  alternative  means  for  this 
class  of  furnaces  to  demonstrate 
combustion  efficiency.)  The  Agency 
considered  a  number  of  approaches  to 
establish  an  alternative  HC  level  and 
determined  in  the  time  available  that 
none  appeared  to  be  workable  in  all 
situations.  The  Agency  is  therefore 
adopting  a  more  individualized 
approadi  in  the  present  rule  that  allows 
permit  writers  to  establish  an 
alternative  HC  limit  (i.e..  a  HC  limit  that 
exceeds  20  ppmv)  in  a  facility's 
operating  permit,  and  allows  permit 
writers  to  grant  an  extension  of  time  to 
comply  with  the  HC  limit  during  interim 
status,  based  on  the  follo«ving  showings: 
(1)  For  cement  kilns,  the  kiln  is  not 
equipped  with  a  by-pass  duct  that  meets 
the  requiremenU  of  |  286.104(f)(1);  (2) 
the  applicant  demonstrates  that  the 
facility  is  designed  and  operated  to 
minimise  hydrocarbon  emissions  from 
fuels  and  raw  materials;  (3)  the 
applicant  develops  an  approach  to 
effectively  monitor  over  time  changes  in 
the  operation  of  the  facility  that  could 
reduce  baseline  HC  levels — for  example, 
changes  in  raw  materials,  fuels,  or 
operating  conditions — which  could 
result  in  establishing  a  new  baseline 
and  corresponding  adjustment  of  the  HC 
limit;  and  (4)  the  applicant  demonstrates 
that  the  hydrocarbon  emissions  are  not 
likely  to  pose  a  significant  health  risk. 
See  i  266.104(f)(2).  We  explain  these 
provisions  in  more  detail  below,  along 
with  an  explanation  of  which  provisions 
apply  during  interim  status  and  which 
are  part  of  permit  application  and 
issuance. 

Interim  Status  Facilities.  Today's  rule 
requires  facilities  operating  in  interim 
status  to  comply  with  CO  and,  if 
required,  a  20  ppmv  HC  limit  within  18 
months  of  the  rule's  date  of 
promulgation.  The  rule  provides  for  a 
case-by-case  extension  from  these 
requirements  (as  well  as  the  particulate, 
metals,  and  HCl/Cb  standards)  "if 
compliance  is  not  practicable  for 
reasons  beyond  the  control  of  the  owner 
or  operator."  See  S  286.103(c)(7)(ii).  The 
situation  where  a  furnace  may  be 


combuited  to  fotn  lusanlouf  product*  of 
incompleta  combtMtioo. 


unable  to  achieve  the  20  ppmv  HC  limit 
because  of  oiganics  present  at  baseline 
conditions  (i.e..  when  the  facility  is 
designed  and  operated  to  minimize  HC 
emissions  from  raw  materials  and  fuels 
while  producing  normal  products  under 
normal  operating  conditions  and  when 
no  hazardous  waste  is  burned)  may  be 
eligible  for  the  extension  of  time 
provided  the  following  conditions  are 
satisfied: 

1.  The  applicant  (or  the  extension  of  time 
must  have  submitted  ■  complete  part  B 
permit  application.  The  application  must 
include  the  following  information  pertinent  to 
the  question  of  an  alternative  HC  limit:  (a) 
Documentation  that  the  system  is  designed 
and  operated  to  minimize  HC  emissions  from 
all  sources  when  the  l>aseline  level  is 
established  and  when  hazardous  waste  is 
burned;  (b)  documentation  of  the  baseline  HC 
flue  gas  concentrations  when  the  facility  is 
operated  to  minimise  HC  emissions  and 
when  feeding  nonnal  raw  materials  and 
normal  fuels  to  produce  normal  products 
under  normal  operating  conditions  and  when 
not  burning  hazardous  waste;  (c)  a  test 
protocol  to  confirm  the  baseline  HC  (and  CO) 
level;  (d)  a  trial  bum  protocol  to  demonstrate 
that,  when  hazardous  waste  is  burned,  HC 
(and  CO)  concentrations  do  not  exceed  the 
tuseline  level:  and  (e)  a  procedure  to  show  if 
and  when  HC  emissions  from  nonhazardous 
waste  sources  may  decrease  (in  which  case, 
the  overall  HC  limit  might  be  adjusted 
downward  after  a  new  baseline  is 
estabhshed].  See  {  270.22(b).  (The 
substantive  basis  for  these  requirements  is 
explained  in  more  detail  below.) 

2.  Diuing  interim  status,  the  applicant  must 
not  only  conduct  emissions  testing  when 
burning  hazardous  to  certify  compliance  with 
all  remaining  emissions  controlft--dioxins 
and  furans.  PM.  metals,  and  HCl/Cli — but 
also  establish  and  comply  with  interim  limits 
on  CO  and  HC  presented  in  the  part  B  permit 
application  as  levels  the  applicant  has 
determined  by  testing  (without  burning 
hazardous  waste)  are  baseline  levels.  We 
note  that  the  [hrector  may  not  have  time 
during  the  review  of  the  extension  request 
(and  a  preliminary  review  of  the  part  B 
application)  to  confirm  the  adequacy  of  the 
interim  CO  and  HC  limits  proposed  by  the 
applicant.  Moreover,  to  do  so  would  require 
the  types  of  oversight  of  test  protocols, 
emissions  testing,  and  review  of  data  that 
will  be  applied  under  the  permit  process. 
Thus,  the  interim  limits  are  subject  to 
revision  based  on  (confirmation]  testing  in 
support  of  the  operating  permit.  Nonetheless, 
EPA  believes  that  establishing  interim  CO 
and  HC  limits  and  requiring  the  owner/ 
operator  to  comply  with  them  until  a  permit 
is  issued  (or  denied)  is  reasonable  and 
provides  a  mieasure  of  protection  of  human 
health  and  the  environment. 

It  should  l>e  noted  that  the  Agency  does  not 
believe  that  it  is  possible  to  establish  an 
alternative  HC  limit  during  interim  status. 
This  is  because  the  level  of  interaction 
between  an  applicant  and  permit  writer  over 
evaluation  of  the  various  protocols  to 
estabUsh  a  HC  l>aseline  itnd  determine  when 


it  should  be  reduced,  plus  conducting  test 
bums  to  confirm  the  HC  baseline  and  that 
HC  levels  do  not  increase  when  hazardous 
waste  is  burned,  plus  conducting  a  health- 
risk  assessment  for  organic  emissions  when 
hazardous  waste  is  bumed  are  beyond  the 
scope  of  interim  status.  Consequently,  the 
rule  is  stmctured  so  that  the  altemative  HC 
limit  (if  warranted)  would  be  established  as 
pari  of  the  permit,  and  the  interim  status 
certiflcation  of  compliance  deadline  can  be 
extended,  if  the  Director  finds  this  is 
warranted,  while  the  pemit  is  being 
processed.  The  Director  may  also  make  the 
extension  of  time  conditional  on  the  time 
estimated  to  process  the  permit  appHcation  or 
other  factors,  and  can  be  conditioned  on 
operating  conditions  than  ensure  the  facility 
will  operate  in  a  manner  that  protects  human 
health  and  the  environment  Any  such 
condition  would  be  embodied  in  an  interim 
status  extension  determination  that  is 
enforceable  as  a  requirement  of  subtitle  C 
(much  as  conditions  in  a  closure  plan  are 
enforceable),  and  would  be  documented  in  an 
administrative  record  for  the  determination. 

3.  Cement  kilns  with  a  by-pass  duct 
meeting  the  requirements  of  i  20e.lO4(g)(2) 
are  ineligible  for  an  extension.  The  rule 
precludes  cement  kilns  operating  with  a  by- 
pass duct  from  eligibility  for  the  extension  of 
the  ceriification  of  compliance  date  for 
compliance  with  the  CO  and  HC  limit  as  well 
as  for  obtaining  an  altemative  HC  limit  in  a 
permit. 

Fully  Permitted  Facilities.  The 
Director  may  establish  an  altemative 
HC  limit  in  the  facility's  operating 
permit  provided  that  the  applicant  meets 
the  following  requirements.  Information 
and  data  documenting  compliance  with 
these  requirements  must  be  included  in 
the  part  B  permit  application.  See 
S  270.22(b).  Ffrst.  the  applicant  must 
docimient  in  the  permit  application  that 
facility  is  designed  and  operated  to 
minimize  HC  emissions  from  all  sotut^es, 
including  raw  materials  and  fuels. 
Examples  of  situations  where  the 
system  is  not  designed  and  operated  to 
minimize  HC  (and  CO)  levels  during 
baseline  testing  are  when:  (1)  Coal  is 
mixed  with  raw  material  which  is  fed 
into  a  cement  kiln  preheater  such  that 
the  coal  can  contribute  to  HC  emissions; 

(2)  cement  kiln  slurry  water  contains 
enough  organic  compounds  to 
significantly  contribute  ..o  HC  emissions; 

(3)  waste  fuels  such  as  tires  are  bumed 
in  a  manner  that  could  contribute  to  HC 
emissions;  (4)  the  furnace  is  not 
operated  and  designed  to  minimize 
emissions  of  hydrocabons  emitted  from 
raw  material  (in  general,  the  more 
quickly  the  raw  material  is  exposed  to 
elevated  temperatures,  the  lower  the 
hydrocarbon  emissions);  and  (5)  normal 
fuels  are  not  bumed  under  good 
combustion  conditions. 

Second,  the  applicant  must  propose  in 
the  permit  appUcation  baseline  flue  gas 
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CO  and  HC  levels.  These  proposed 
baseline  levels  also  serve  as  interim 
values  under  whidi  the  facility  most 
operate  imder  a  conditicnfial  time 
extension  for  certification  of  comi^ance 
with  the  HC  standard  until  permit 
issuance  (or  denial).  The  proposed 
baseline  levels  must  be  supported  by 
emissions  testing  andw  baseline 
conditions  (Le.,  when  the  facility  is 
designed  and  operated  to  minimize  HC 
emissions  from  raw  materials  and  fuels 
while  producing  nonnal  products  under 
normal  operating  conditions  and  when 
no  hazardous  waste  is  bumed).  Baseline 
levels  must  be  determined  from  test 
data  as  the  average  over  all  valid  runs 
of  the  highest  hourly  rolling  average 
value  for  each  run.  This  is  the  same 
approach  specified  by  the  riile  to 
determine  limits  on  other  operating 
parameters  (e.g.,  maximum  feed  rate 
limits,  maximum  temperatures,  etc).  EPA 
believes  that  this  approach  is  wwkable 
for  cement  kilns  '"  given  that 
commenters  have  asserted  that  when 
hazardous  waste  is  bumed, 
hydrocarbon  levels  do  not  increase  and 
often  decrease.  As  discussed  in  section 
II,E  of  Part  Three  of  the  preamble.  HC 
levels  from  a  cement  kiln  with  HC  levels 
of  66  to  70  ppmv  when  burning  coal 
decreased  to  38  to  63  ppmv  when 
burning  hazardous  waste  fuel.  If  the 
facility  cannot  install  continuous 
monitors  for  HC  (and  CO  and  oxygen)  in 
time  to  conduct  these  baseline  tests 
prior  to  submittal  of  the  permit 
application  (which  must  be  sufficiently 
prior  to  IS  months  afier  promulgation  of 
the  rule  to  give  the  Director  time  to 
consider  whether  to  grant  the  time 
extension),  the  facility  may  use  portable 
monitors.  We  note  that  the  HC 
monitoring  system  must  be  a  hot, 
unconditioned  system.  In  addition,  we 
note  that  different  baseline  values  may 
be  necessary  for  different  modes  of 
operation  if  the  baseline  HC  (or  CO) 
level  changes  significantly  under  those 
modes  of  operation.  Examples  are  when 
the  raw  material  mix  is  changed  to  make 
a  different  cement  product  or  when 
different  fuels  are  burned. 

Third,  the  applicant  must  develop 
emissions  testing  protocols  to:  (1) 
Confirm  the  baseline  HC  and  CO  levels 
proposed  in  the  permit  application  (and 
under  which  the  facility  must  operate  in 
interim  status  upon  receipt  of  an 
extension  of  time  to  comply  with  the  HC 
limit  and  until  an  operating  permit  is 


*"  Althoogh  any  induitrial  fornace  that  cannot 
meet  tnv  2B  pimT  rrC  Duiit  because  of  utijauic 
matter  in  nw  material  ia  et^ble  to  apply  for  an 
alteiiiaUve  HC  umt,  oitty  one  comiieulei  expreaaed 
concani  Dial  inatistiial  luiuacev  otner  flian  ceiiwut 
kiln*  may  not  bt  able  to  meet  the  20  ppmv  HC  Hmtt. 


issued  (or  denied));  and  (2)  to 
demonstrate  that,  when  hazardous 
waste  is  bumed,  HC  and  CO  levels  do 
not  exceed  baseline  levels  (and 
emissions  of  odier  poihitaats  do  not 
exceed  allowable  levds).  If  a  besdine 
HC  or  CO  level  is  to  be  established  for 
more  than  one  saode  of  operaticm.  a 
baseline  confirmation  test  (comprised  of 
at  least  three  valid  nms)  must  be  run  for 
each  mode. 

Fourth,  the  applicant  must  develop  an 
approach  to  effectively  ntonitor  over 
time  dianges  in  the  operatiao  of  the 
facility  that  could  sigiuficantly  reduce 
baseline  HC  or  CO  levels.  If  iMseline 
levels  are  ^gmficantly  reduced,  then  the 
altemative  HC  and  CO  hmits  that  apply 
when  burning  hazardous  waste  musi 
also  be  reduced.  Such  changes  could 
include:  (1)  Changes  in  the 
concenfration  of  organic  matter  in  raw 
materials;  (2)  changes  in  the 
concentration  of  organic  matter  in  the 
raw  material  mix  due  to  changes  in  the 
mixture  of  raw  materials  needed  to 
produce  different  types  of  product;  (3) 
changes  in  fuels;  and  (4)  changes  in  the 
concentration  of  organic  compounds  in 
slurry  water  used  for  a  wet  cement  kiln. 
The  approach  must  be  workable  and 
enforceable. 

EPA  is  requiring  this  condition  in 
order  to  avoid  establishing  a  high 
baseline  which,  is  then  reduced  without 
also  lowering  the  HC  limit,  potentially 
allowing  the  hazardous  waste  to  be 
bumed  under  poor  combustion 
conditions  creating  high,  but  undetected, 
HC  levels  (Le.,  hazardous  waste  could 
be  bumed  under  poor  combustion 
conditions  and  could  be  emitting  high 
HC  levels  even  though  the  HC  limit  was 
not  exceeded).  (The  Agency  notes  that 
the  problem  of  establishing  a  HC 
baseline  and  for  determining  when  the 
baseline  might  change  for  this  type  of 
industrial  fijrnace  is  more  difficult  than 
determining  when  the  raw  material 
baseline  changes  in  documenting  when 
co-combustion  of  hazardous  waste  with 
raw  materials  in  a  Bevill  device  might 
affect  the  composition  of  residues.  See 
section  Xm  of  Part  lliree  of  the 
preamble.  This  is  because,  in  the  case  of 
the  HC  baseline,  not  only  must  the  raw 
materials'  and  fuels'  composition  be 
monitored,  but  the  units  design  and 
operating  conditions  as  well  to 
determine  whether  the  baseline  has 
changed.  Thus,  the  rule  provides  for 
more  interaction  in  establishing  baseline 
conditions  and  determining  when  they 
change  for  assessing  altemative  HC 
limits  for  cement  kikis  than  it  does  when 
making  detenninations  as  to  whether  co- 
combustion  of  hazardous  waste  can 


remove  residues  from  eligibility  for 
exclusion  under  the  Bevill  amendment.) 

FinaDy,  EPA  is  concerned  diat 
hazardons  waste  burning  may  affect  the 
type  and  concentration  of  organic 
compounds  emitted  from  an  indtistrial 
fumace  that  has  elevated  HC 
concentrations  attributable  to  raw 
materials.  For  example,  the  chlorine  in 
the  hazardous  waste  may  result  in 
higher  concentrations  of  chlorinated 
organic  compounds.  Therefore,  the  rule 
requires  the  owner  or  operator,  as  part 
of  the  permitting  process,  to  use  state-of- 
the-art  emissions  testing  procedures  and 
risk  assessment  to  demonsfrate  that 
organic  emissions  are  not  likely  to  pose 
unacceptable  health  risk.  The  owner  or 
operator  nuist  conduct  emissions  testing 
during  the  trial  bum  to  identify  aiui 
quantify  the  organic  compounds  listed  in 
appendix  VIH,  part  261.  that  may  be 
emitted  using  test  pnxedures  specified 
by  the  Director  on  a  case-by-case  basis. 
As  noted  above,  although  EPA  does  not 
believe  such  risk-based  approaches  to 
be  adequate  as  the  basis  for  a  national 
risk-based  PIC  standard,  we  think  the 
approach  is  part  of  the  best  means  of 
assuring  that  cement  kilns  combust 
hazardous  waste  fuels  properly  in  those 
instances  wdiere  HC  levels  are  greater 
than  20  ppmv  as  a  result  of  organics  in 
nonnal  raw  material  feed. 

Two  sampling  and  analysis 
approaches  that  the  Director  may  use 
are  discussed  below.  One  protocol 
involves  the  following  steps  to  identify 
and  quantify  concentrations  of  organic 
compounds  in  stadc  emissions: 

1.  Sample  volatile  organic  compounds  using 
the  VOST  train  of  Method  0030  as  prescribed 
in  SW-84e.  Anafjrtical  work  is  conducted 
using  GC/MS  according  to  Method  5040  in 
SW-B46. 

2.  Sample  semi-volatile  organic  compounds 
using  thesaraphng  train  prescribed  in 
Metbod  0010  in  SW-84&  Analytical  work  is 
conducted  using  GC/MS  according  to  Method 
8270  in  SW-«48. 

3.  Sample  aldehydes  and  ketones  using  an 
impinger  train  with  2-4-di-mtro-phenyl 
hydrazine.  (2.4-DNPH)  in  the  impinger 
solution  as  prescribed  in  Method  0011  in  the 
Methods  Manual,  and  analysis  of  impinger 
solution  by  high  performance  liquid 
chromatography  (HPLC)  as  specified  in 
"Analysis  for  Aldehydes  and  Ketones  by 
High  Performance  Liquid  Chromatography"  in 
the  Methods  Manual. 

Another  protocol  is  a  screening 
approach  that  has  been  described  in  the 
literature  "  that  uses  the  following 
protocols  as  specified  in  SW-&46:'* 


*^  (obiuoo,  Larry,  et  ■!..  "Scraening  Approach  for 
Principal  Orsanic  Hatardoui  Conabtuent*  and 
Product*  of  Incomplete  Combui tion",  JAPCA 
JoumaL  Vohme  9S.  No.  5,  May  ISSS. 
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1.  Soxhlet  extraction  sample 
preparation; 

2.  Gas  chromatography  (GC)  coupled 
with  flame  ionization  detector  (FID)  or 
mass  spectrography  (MS)  screening; 

3.  Total  chromatographic  organics 
(TCO)  and  gravimetric  (GRAVl 
procedures;  and 

4.  High  performance  liquid 
chromatography-ultravioiet/MS  (HPLC- 
UV/MS)  screening  and  compound 
identification. 

To  select  an  appropriate  protocol,  the 
Director  will  consider  the  state-of-the- 
art  of  sampling  and  analytical 
techniques  and  the  expected  nature  of 
organic  emissions  considering  emissions 
data  or  other  information. 

We  note  that  under  this  PIC  risk 
assessment,  emission  rates  must  also  be 
determined  for  the  2.3,7,8-chlorinated 
tetra-octa  congenera  of  chlorinated 
dibenzo-p-dioxins  and  dibenzofurans 
(CDDs/CDFs)  using  Method  23. 
"Determination  of  Polychlorinated 
Dibenzo-p-Dioxins  and  Polychlorinated 
Dibenzofurans  (PCDFs)  from  Stationary 
Sources"  in  Methods  Manual  for 
Compliance  with  the  BIF  Regulations 
(Methods  Manual),  incorporated  in 
today's  r\ile  as  appendix  IX  of  part  266. 
The  risks  from  these  congeners  must  be 
estimated  using  the  2.3,7,8-TCDD 
toxicity  equivalence  factor  prescribed  in 
"Procedures  for  Estimating  the  Toxicity 
Equivalence  of  Chlorinated  Dibenzo-p- 
Dioxin  and  Dibenzofuran  Congenen"  in 
Methods  Manual 

The  owner  or  operator  must  then 
conduct  dispersion  modeling  to  predict 
the  maximum  annual  average  ground 
level  concentration  of  each  such  organic 
compound.  On-site  ground  level 
concentrations  must  be  considered  if  a 
person  resides  on-site;  otherwise,  only 
off-site  concentrations  may  be 
considered.  Disperaion  modeling  must 
be  conducted  in  conformance  with 
EPA's  Guideline  on  Air  Quality  Models, 
EPA's  "Hazardous  Waste  Combustion 
Air  Quality  Screening  Procedure" 
provided  in  Metliods  Manual,  or  EPA's 
Screening  Procedures  for  Estimating  Air 
Quality  Impact  of  Stationary  Sources. 
The  Methods  Manual  and  the  Guideline 
on  Air  Quality  Models  are  incorporated 
in  today's  rule  as  appendices  IX  and  X. 
respectively,  to  part  286.  The  Screening 
Procedures  dociunent  is  incorporated  by 
reference  in  I  260.11. 

Stack  heights  exceeding  good 
engineering  practice  (GEP,  as  defined  in 
40  CFR  51.1U0(ii})  may  not  be  used  to 
predict  ground  level  concentrations.  See 
section  V3.1.C  of  Part  Three  of  this 
preamble. 

If  the  owner  or  operator  applies  for  an 
alternative  hydrocarbon  limit  for  more 
than  one  industrial  furnace  such  that 


emissions  bom  the  furnaces  are  from 
more  than  one  stack,  emissions  testing 
must  be  conducted  on  all  such  stacks 
and  dispersion  modeling  must  consider 
emissions  from  all  such  stacks. 

To  demonstrate  that  the 
noncarcinogenic  organic  compounds 
listed  in  appendix  IV  of  the  rule  do  not 
pose  an  unacceptable  health  risk,  the 
predicted  ground  level  concentrations 
cannot  exceed  the  levels  established  in 
that  appendix. 

To  demonstrate  that  the  carcinogenic 
organic  compounds  listed  in  appendix  V 
of  the  rule  do  not  pose  an  unacceptable 
health  risk,  the  sum  of  the  ratios  of  the 
predicted  ground  level  concentrations  to 
the  levels  estabUshed  in  the  appendix 
cannot  exceed  1.0.  This  is  because  the 
acceptable  ambient  levels  established  in 
appendix  V  are  based  on  a  10~*  risk 
level.  To  ensure  that  the  summed  risk 
from  all  carcinogenic  compounds  does 
not  exceed  10~*  (i.e..  1  in  loaooo)  the 
sum  of  the  ratios  described  above  must 
be  used.  fWe  note  that  the  2,3.7.8-TCDD 
toxicity  equivalency  factor  is  to  be  used 
to  estimate  the  risk  from  2.3,7,8- 
chlorinated  CDDs/CDFs,  and  the  risk 
from  these  congeners  must  be  added  to 
the  risk  bom  oUier  PICs  to  ensure  that 
the  summed  risk  does  not  exceed  1  in 
100,000.) 

To  demonstrate  that  other  compounds 
for  which  the  Agency  does  not  have 
adequate  health  effects  data  to  establish 
an  acceptable  ambient  level  are  not 
likely  to  pose  a  health  risk,  the  predicted 
ambient  level  cannot  exceed  04  /ig/m*. 
This  is  the  Sth  percentile  lowest 
reference  air  concentration  for  the 
compounds  listed  in  appendix  IV  of  the 
rule. 

b.  Feeding  Waste  at  Locations  other 
than  the  Hot  End  If  hazardous  waste  is 
fed  into  an  industrial  furnace  at 
locations  other  than  the  "hot"  end 
where  the  product  is  normally 
discharged  and  where  fuels  are 
normally  frred,  the  rule  requires  the 
owner/ operator  to  monitor  HC 
irrespective  of  whether  CO  levels  do  not 
exceed  the  Tier  I  limit  of  100  ppmv  and 
to  comply  with  special  restrictions 
during  interim  status.  These  provisions 
are  discussed  below. 

Mandatory  HC  Monitoring. "  Except 
as  indicated  below,  facilities  that  fire 


hazardous  waste  into  an  industrial 
furnace  at  locations  other  than  the  "hot" 
end  where  the  product  is  normally 
discharged  and  where  fuels  are 
normally  fired  must  comply  with  the  HC 
limit  even  if  CO  levels  do  not  exceed  the 
Tier  I  limit  of  100  ppmv.  See  t  266.104(d). 
This  is  because  the  Agency  is  concerned 
that  the  hazardous  waste  could 
conceivably  be  fired  at  a  location  in  a 
manner  such  that  nonmetal  compounds 
in  the  waste  may  be  merely  evaporated 
or  thermally  cracked  to  form  pyrolysis 
by-products  rather  than  completely 
combusted.  If  so.  little  CO  may  be  • 
generated  by  the  process  and,  thus, 
monitoring  CO  alone  would  not  ensure 
that  HC  emissions  were  minimized. 

However,  if  hazardous  waste  is 
burned  (or  processed)  solely  as  an 
ingredient,  HC  monitoring  is  not    . 
automatically  required  because 
emissions  of  nonmetal  compounds  are 
not  of  concern.  This  is  because  the 
metals  emissions  controls  will  ensure 
that  metals  emissions  do  not  pose  a 
hazard.  (The  rule  establishes  the 
restrictions  discussed  below  because  we 
are  concerned  that  the  interim  status 
controls  on  organic  emissions  may  not , 
be  protective  when  hazardous  waste  is 
fed  at  locations  other  than  the  "hot"  end 
of  a  furnace.)  See  discussion  in  section 
VII.H  of  Part  Three  of  this  preamble  for 
when  a  waste  is  considered  to  be 
burned  solely  as  an  ingredient." 

Interim  Status  Restrictions.  In 
addition  to  requiring  HC  monitoring 
when  hazardous  waste  is  fed  into  a 
furnace  at  locations  other  than  the  "hot" 
end  where  the  product  is  discharged  and 
where  fuels  are  normally  fired,  today's 
rule  applies  other  restrictions  to 
hazardous  waste  burning  during  interim 
status.  See  S  266.103(a)(5).  The 
hazardous  waste  may  not  be  fed  at  any 
location  where  combustion  gas 
temperatures  are  less  than  1800  *F,  and 
the  owner  or  operator  must  demonstrate 
that  adequate  oxygen  is  present  to  ^ 
combust  the  waste.  In  addition,  for 
cement  kilns,  the  hazardous  waste  must 
be  fed  into  the  kiln  itself.  These 
requirements  are  provided  to  ensure 
adequate  destruction  of  the  waste  given 
that  the  DRE  standard  (which  requires  a 
demonstration  by  trial  bum  that  organic 
constituents  in  the  waste  are  destroyed) 


"Continuoui  HC  monitoring  ij  required  for  a 
furnace  if  hazardou*  waite  it  fired  at  any  location 
other  than  the  "hot",  product  diacharge  end  where 
fuels  are  normally  fired  iireapective  of  the  CO  level 
in  itadc  emiationa  (i.e..  iireapective  if  CO  leveia  are 
lower  than  the  Tier  I  limit  of  100  ppoiv)  and 
irreapective  of  whether  fomaca  off-gaa  ia  paaaed 
through  another  combuaiion  chamtMr. 


"Regulated  entities  have  indicated  that  there  it 
substantial  confusion  over  the  terms  "use  as  an 
ingredient"  and  "material  recovery".  Under  the 
RCRA  hazardous  waste  regulatory  program.  EPA 
considers  a  haxardotis  waste  to  be  burned  or 
processed  as  an  Ingredient  if  it  ia  uaed  to  produce  a 
product.  EPA  conaiders  a  hasardoua  waate  to  \tt 
burned  or  procaaaed  fw  material  recovery  if  one  or 
more  constituents  of  the  waate  ia  recovered  aa  a 
product 
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is  not  applicable  during  interim  status. 
Like  the  requirement  for  mandatory  HC 
monitoring,  however,  these  restrictions 
do  not  apply  if  the  hazardous  waste  is 
burned  (jprocessed)  solely  as  an 
ingredient.  For  further  discussion,  see 
section  VHH  of  Part  Three  of  this 
preamble. 

5.  Special  Considerations  for  Cement 
Kilns 

o.  Monitoring  in  the  By-Pass  Duct  of  a 
Cement  Kiln.  "ITie  final  rule  provides 
that  cement  kilns  with  by-pass  ducts 
may  monitor  CO  and,  if  required,  HC 
concentrations  in  the  by-pass  duct.  Most 
precalciner  and  some  preheater  kilns 
are  equipped  with  by-pass  ducts  where 
a  portion  (e.g.,  5-30%)  of  the  kiln  off-gas 
is  diverted  to  a  separate  air  pollution 
control  system  (APCS)  and,  sometimes, 
a  separate  stack.  A  portion  of  the  kiln 
gases  are  so  diverted  to  avoid  a  build-up 
of  metal  salts  that  can  adversely  affect 
the  calcination  process.  Dust  collected 
from  the  by-pass  APCS  is  usually 
disposed  of  while  dust  collected  from 
the  main  APCS  is  usually  recycled  back 
into  the  kiln  to  make  the  clinker  product. 

Several  comments  were  received 
regarding  sampling  at  cement  kilns.  Five 
conunenters  suggested  that  HC  (and  CO) 
measurements  should  be  allowed  in  the 
by-pass  duct  rather  than  in  the  main 
stack  because:  (1)  The  by-pass  gas  is 
representative  of  the  kiln  off-gas;  and  (2) 
this  approach  would  preclude  the 
problem  of  nonfuel  HC  emissions  from 
the  raw  material  exceeding  the  20  ppmv 
limit.  The  raw  material  would  be  heated 
and  partially  calcined  in  the  precalciner 
or  preheater  and  HC  from  that  process 
would  be  emitted  from  the  main  stack. 
The  by-pass  duct  draws  the  kiln  off-gas 
prior  to  the  precalciner  or  preheater  and, 
so,  would  not  be  affected  by  that 
process. 

Another  commenter  specifically 
supported  monitoring  CO  (and  HC,  if 
required)  only  in  the  bypass  duct 
provided  that  hazardous  waste  is  fed 
only  to  the  kiln  and  not  to  the  preheater 
or  precalciner. 

The  Agency  conducted  testing  '*  at  a 
cement  kiln  to  gather  information 
relevant  to  the  issue  of  HC  monitoring  in 
the  bypass  duct  for  preheater  and 
precalciner  cement  kilns.  The  data 
showed  that  the  gases  in  the  bypass 
duct  are  representative  of  the 
combustion  of  waste  in  the  kiln. 

Based  on  this  test  data  and  public 
comment,  the  final  rule  allows  CO  and, 
where  required,  HC  monitoring  in  the 
bypass  duct  of  a  cement  kiln  provided 


that:  (1)  Hazardous  waste  is  fired  only 
into  the  kiln  (i.e.,  not  at  any  location 
downstream  from  the  kiln  exit  relative 
to  the  direction  of  gas  fiow);  and  (2)  the 
bypass  duct  diverts  a  minimum  of  10%  of 
kibi  off-gas.  See  {  26e.l04(g).  The  10% 
diversion  requirement  is  based  on 
engineering  judgment  that,  at  this  level 
of  kiln-gas  diversion,  the  bypass  gas  will 
be  representative  of  the  kiln  off-gas. 
Industry  representatives  indicate  '*  that 
the  bypass  duct  capacity  of  most 
facilities  actively  involved  in  burning 
hazardous  waste  exceeds  the  10%  limit. 

b.  Use  of  Hazardous  Waste  as  Slurry 
Water  for  Wet  Cement  Kilns.  Some  kiln 
operators  have  inquired  as  to  what 
regulatory  standards  apply,  if  any,  if 
hazardous  wastes  are  used  as  slurry 
water.  The  Agency  does  not  regard  the 
practice  as  an  excluded  form  of 
recycling.  The  Agency  has  long  been 
skeptical  of  claims  that  hazardous 
wastes  are  "recycled"  when  they 
substitute  for  very  commonly  dvailable 
and  economically  marginal  types  of  raw 
materials.  In  particular,  the  Agency  has 
been  skeptical  that  liquid  hazardous 
wastes  serve  as  a  substitute  for  water. 
Cf.  48  FR  at  14489  (April  4, 1983).  In  the 
case  of  hazardous  waste  used  as  sltirry 
water,  the  hazardous  constituents  in  the 
waste  are  ordinarily  unnecessary  to  the 
claimed  recycling  activity  and  are  being 
gotten  rid  of  through  the  slurrying 
process.  Given  the  possibility  of 
hazardous  levels  of  air  emission  is  high, 
the  practice  certainly  can  be  part  of  the 
waste  disposal  problem.  Consequently, 
the  Agency  regards  such  practice  as  a 
form  of  waste  management  subject  to 
regulation  under  today's  rule. 

EPA  considered  prohibiting  the  use  of 
hazardous  waste  as  slurry  water  for  wet 
cement  kilns  because  of  concern  that 
toxic  organic  constituents  in  the  waste 
could  be  volatilized  and  emitted  without 
complete  combustion.  The  final  rule 
does  not  prohibit  using  (or  mixing) 
hazardous  waste  with  slurry  water 
because  we  believe  that  the  controls 
provided  by  the  rule  both  during  interim 
status  and  under  a  RCRA  operating 
permit  adequately  address  the  hazard 
that  the  practice  may  pose. 

If  hazardous  waste  is  fed  into  any 
industrial  furnace  during  interim  status 
at  a  location  other  than  the  hot,  product 
discharge  end,  combustion  gas 
temperatiu-es  must  exceed  1800  °F  at  the 
point  of  introduction,  and  the  owner  or 
operator  must  document  that  adequate 
oxygen  is  present  to  combust  organic 
constituents  in  the  waste.  See  discussion 
above.  EPA  believes  that  these 


**  U.S.  EPA.  "Emissions  Testing  of  a  Precalciner 
Cement  Kiln  at  Louisville,  Nebraska",  November 
1990. 


**  Letter  dated  August  16. 199a  from  Dr.  Michael 
von  Seebach.  Southdown.  Inc.,  to  Dwight  Hlustick. 
EPA. 


restrictions  will,  as  a  practical  matter, 
preclude  use  of  hazardous  waste  in 
slurry  water  during  interim  status. 

Although  these  restrictions  on 
hazardous  waste  burned  at  locations 
other  than  the  hot  end  of  an  industrial 
furnace  do  not  apply  tmder  a  RCRA 
operating  permit,  the  permit  proceedings 
will  ensure  that  organic  constituents  in  a 
hazardous  waste  that  is  fed  into  the  kiln 
in  slurry  water  (or  in  the  slurry  itself) 
will  be  destroyed.  The  Director  will 
require  that  toxic  nonmetal  constituents 
in  the  waste  are  destroyed  to  a  99.99% 
destruction  and  removal  efficiency,  and 
that  adequate  oxygen  is  present  to 
completely  destroy  the  organic 
compounds. 

C.  Automatic  Waste  Feed  Cutoff 
Requirements 

Today's  rule  requires  that  boilers  and 
industrial  furnaces  combusting 
hazardous  waste  be  equipped  with 
automatic  waste  feed  cutoff  systems  to 
limit  emissions  of  hazardous  compounds 
during  combustion  "upset"  situations 
and  to  ensure  stable  combustion 
conditions.  The  automatic  waste  feed 
cutoff  system  must  be  connected  to  the 
CO  and  HC  monitoring  system,  such 
that  an  exceedance  of  a  CO  or  HC  limit 
would  trigger  a  cutoff  of  the  waste  feed. 
Additionally,  the  automatic  waste  feed 
cutoff  system  must  engage  when  other 
key  operating  conditions  deviate  from 
specified  unit  operating  limits,  which  are 
determined  during  compliance  testing  or 
which  are  based  on  manufacturer 
specifications.  See  S  §  266.102(e)(7)(ii) 
and  266.103(g). 

Some  commenters  disagreed  with  the 
proposed  automatic  waste  feed  cutoff 
requirements.  One  commenter  argued 
against  any  waste  feed  cutoffs  for  light- 
weight aggregate  kilns.  Six  commenters 
expressed  concern  that  waste  feed 
cutoffs  would  increase  the  instabihty  of 
the  combustion  conditions  and  would 
possibly  increase  air  emissions.  Three 
commenters  requested  a  controlled 
waste  feed  reduction  over  several 
minutes  rather  than  an  automatic  waste 
feed  shutoff.  Three  commenters 
suggested  different  levels  of  CO 
emissions  be  set  for  waste  feed  cutoffs. 

The  Agency  acknowledges  that  there 
can  be  performance  and  other  problems 
associated  with  automatic  waste  feed 
cutoffs,  and  recognizes  that  they  may  be 
undesirable  for  some  applications.  For 
example,  when  the  facility  operates 
without  the  use  of  hazardous  waste  fuel 
use  of  fossil  fuel  is  increased,  and  the 
opportunity  is  lost  for  safe  disposal  of 
hazardous  waste.  Further,  HC  emissions 
may  actually  increase  if  the  automatic 
waste  feed  cutoff  is  triggered  frequently 
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even  thoo^  oombastioa  chamber 
temperatnret  oniat  be  naintained  while 
hazardow  waste  or  residues  remain  in 
the  combustion  chamber.  However,  the 
Agency  continues  to  believe  that 
automatic  waste  feed  cutoff  systems  are 
necessary  to  avoid  adverse  effect  on 
human  health  and  the  environment  that 
could  resuit  if  hazardous  waste  is  fired 
into  the  device  when  it  is  operating 
under  oonbustioa  upset  conditions. 

To  addresa  the  concerns  raised  by 
commenters.  EPA  recommends 
installing  pre-alans  systems  diat  alert 
an  owner/operator  of  potential 
problema  and  provide  time  either  fat 
corrective  measures  to  be  taken  or  for  a 
staged  cutoff  of  the  hazardous  waste 
feed  Thus,  the  use  of  pre-alarms  should 
minimize  waste  feed  cutoffs.  In  addition, 
we  have  included  in  the  rule  some 
additional  reqairements  related  to  waste 
feed  cutoffs  and  restarts,  as  discussed 
below. 

One  comraenter  stated  that  cutoffs  are 
inappropriate  for  combustion  devices 
where  the  waste  is  destroyed 
immediately  upon  injection  into  the 
combustion  chamber  (e.g.,  devices  that 
bum  liquid  wastes],  or  if  the  combustion 
conditions  supported  by  the  waste  fuel 
continue  to  destroy  residual  waste  after 
waste  feed  cutoff.  The  Agency  continues 
to  believe  that  the  best  method  for 
returning  a  combustion  system  to  good 
operating  conditions,  thereby 
minimizing  unacceptable  emissions,  is  to 
stop  the  input  of  hazardous  waste. 
Further,  the  burden  associated  with 
automatic  cutoffs  should  not  be 
substantial  because  frequent  automatic 
waste  feed  cutoffs  should  not  occur 
given  that  the  parameters  tied  into  the 
automatic  cutoff  system  may  be 
monitored  on  an  hourly  rolling  average 
basis  (which  allows  high  values  to  be 
offset  by  low  values)  and  that  the 
Agency  recommends  the  use  of  pre- 
alanns  to  warn  the  operator  of  a 
pending  cutoff  (tdnch  may  give  the 
operator  time  to  take  corrective 
measures  to  avoid  an  automatic  cutoff). 

In  the  event  of  a  waste  feed  cutoff, 
monitoring  for  CO  and  HC  (and  other 
operating  parameters  for  which  limits  in 
the  permit  are  based  on  a  rolHng 
average  basis)  must  continue,  and  the 
waste  feed  cannot  be  restarted  until  CO 
and  HC  levels  (and  levels  of  the  other 
parameters)  come  within  allowable 
limits.  See  }  266.102(e)(7)(ii).  (For  permit 
operating  conditions  not  established  on 
a  rolling  average  basis,  the  Director  will 
specify,  on  a  case-by-case  basis,  an 
adequate  period  of  time  during  which 
the  parameters  must  remain  within 
permit  limits  to  demonstrate  steady- 
state  operation  prior  to  restarting  the 


hazardous  waste  feed.)  In  addition, 
consistent  with  the  April  27, 1900 
incinerator  amendments  proposal,  the 
provisioB  of  the  final  boiler  and 
hxlustrial  furnace  role  requiring 
compliance  with  the  permit  operating 
conditions  states  that  compliance  must 
be  maintained  at  any  time  there  is  waste 
in  the  unit  See  S  266.102(eKl).  This 
language  clarifies  that  activation  of  the 
aatomatic  waste  feed  cutoff  does  not 
relieve  the  facility  of  its  obligation  to 
con^ly  with  the  permit  conditions  if 
there  is  waste  remaining  in  the  unit 
(such  as  in  a  rotary  kibi).  Thus,  for 
example,  the  air  poDntion  control 
system  must  continue  to  be  operated 
within  the  applicable  permit  conditions. 

Furthermore,  after  a  cutoff,  the 
temperature  in  the  combustion  chamber 
must  be  maintained  at  levels 
demonstrated  during  the  compliance  test 
for  as  long  as  the  hazardous  waste  or 
residue  remains  in  the  combustion 
chamber.  The  Agency  believes  this 
temperature  requirement  will  help 
ensure  that  hydrocarbon  emissions  will 
be  minimized  after  a  cutoff. 

To  comply  with  this  requirement,  the 
operating  permit  must  specify  the 
minimum  combustion  chamber 
temperature  after  a  waste  feed  cutoff 
while  waste  remains  in  the  combustion 
chamber.  An  unintemiptable  burner 
using  auxiliary  fuel  (Le..  nonhazardous 
waste  fuel)  of  adequate  capacity  may  be 
needed  to  maintain  the  temperature  in 
the  combustion  chamber(s)  and  to  allow 
destruction  of  the  waste  materials  and 
associated  combustion  gases  left  in  the 
system  after  the  waste  feed  is 
automatically  cut  off.  The  safe  startup  of 
the  burners  using  auxiliary  fuel  requires 
approved  burner  safety  management 
systems  for  prepurge,  pilot  lights,  and 
induced  draft  fan  starts.  If  these  safety 
requirements  preclude  immediate 
startup  of  auxiliary  fuel  burners  and 
such  startup  is  needed  to  maintain 
temperatures  (i.e.,  if  the  combustion 
chamber  temperatures  drop 
precipitously  after  waste  feed  cutoff), 
the  auxiliary  fuel  may  have  to  be  burned 
continuously  on  "low  fire"  during 
nonupset  conditions. 

Furthermore  J  266.102(e)(7)(ii)(B) 
requires  that  the  combustion  gases  must 
continue  to  be  routed  through  the  air 
pollution  control  system  as  long  as 
waste  remains  in  the  unit.  One  effect  of 
this  clarifying  requirement  in 
combination  with  the  requirement  to 
maintain  compliance  with  permit 
conditions  as  long  as  there  is  waste  in 
the  unit,  is  that  opening  of  any  type  of 
air  pollution  control  system  bypass 
stack  %vfaile  there  is  waste  in  the  boiler 
or  furnace  would  be  a  violation  of  the 


permit  (unless  the  fedlity  demonstrates 
compliance  with  the  performance 
standards  during  the  trial  bum,  with  the 
vent  stack  open). 

Although  we  believe  that  sudi 
emergency  bypass  stadcs  are  not 
prevalent  on  boilers  and  industrial 
furnaces,  our  discussion  of  this  topic  in 
the  preamble  to  the  incinerator 
amendments  at  55  PR  17890  (April  27. 
1990)  would  also  apply  to  any  boiler  or 
industrial  furnace  with  such  a  bypass  or 
vent  stack.  We  received  a  number  of 
comments  from  the  incinerator  industry 
expressing  concern  that  use  of  a  bypass 
stack  for  safety  purposes  would  be 
considered  a  violation.  We  agree  that 
there  can  be  mitigating  circumstances  to 
warrant  the  use  of  a  bypass  stack  and 
do  not  discredit  their  use  as  a  safety 
device.  However,  the  Agency  continues 
to  believe  that  the  facility  can  and 
should  implement  measures  to  minimize 
situations  where  use  of  the  emergency 
vent  stack  is  necessary. 

One  oommenter  stated  that  the  use  of 
hazardous  waste  should  be  prohibited 
during  startup  or  shutdown  periods  for  a 
cement  kiln  until  normal  operating 
temperatures  are  achieved.  The  final 
rule  does  not  restrict  hazardous  waste 
burning  during  kiln  startup  or  shutdown 
provided  that  the  comphance  (or  trial 
bum)  covers  those  periods  of 
operations.  In  other  words,  hazardous 
waste  may  be  burned  during  startup  and 
shutdown  if  the  facility  demonstrates 
conformance  v^  ith  the  standards  during 
those  operations. 

Another  commenter  argued  that 
accurate  measurement  of  combustion 
chamber  temperature  for  some 
combustion  devices  tvill  be  difficult. 
Because  of  this  difficulty,  the  final  rule 
does  not  require  that  this  temperature  be 
directly  measured  in  the  combustion 
chamber  if  an  owner/operator  can 
demonstrate  to  pemiitthig  officials  that 
the  combustion  chamber  temperature 
correlates  with  a  more  easily  measured 
downstream  gas  temperature. 

One  commenter  agreed  with  EPA's 
revised  proposal  not  to  limit  the  number 
of  automatic  waste  feed  cutoffs,  but 
disagreed  with  EPA's  requirement  that 
combustion  chamber  temperatures  must 
be  maintained  at  the  levels  that 
occurred  during  the  trail  bum  for  the 
duration  of  time  that  the  waste  remains 
in  the  combustion  chamber.  This 
commenter  believed  that  electric  utility 
boilers  and  other  burning  devices  will 
have  difficulty  in  accurately  measuring 
combustion  chamber  temperatures.  For 
this  reason,  the  commenter  suggested 
that  waste  feed  cutoffs  alone  be  used  to 
control  HC  emissions  rather  than  also 
requiring  that  combustion  chamber 
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temperatures  be  maintained.  EPA 
believes  that  the  flexibility  that  the  final 
rule  allows  for  monitoring  combustion 
chamber  temperature  and  in  setting  the 
frequency  of  waste  feed  cutoffs  as 
discussed  above  should  address  this 
commenter's  concerns. 

Another  commenter  supported  the 
proposed  10  times  per  month  limit  on  the 
number  of  automatic  waste  feed  cutoffs 
and  the  proposed  requirement  that  any 
facility  exceeding  that  frequency  would 
be  required  to  cease  burning  hazardous 
waste,  to  notify  the  Director,  and  not  to 
resume  burning  hazardous  waste  until 
reauthorized  by  the  Director.  Another 
commenter  supported  monthly  cutoff 
limits  because  tiiey  would  provide  an 
incentive  for  the  facility  to  take 
corrective  measures  to  preclude 
frequent  cutoffs.  Some  commenters 
stated  that  this  requirement  is  overly 
restrictive. 

After  careful  consideration,  EPA  has 
decided  to  modify  this  requirement  for 
the  following  reasons:  (1)  The  Agency 
does  not  have  data  indicating  a  specific 
fi'equency  of  cutoffs  which  would  be 
unacceptable  at  all  boilers  and  furnaces 
given  that  the  combustion  chamber 
temperature  and  other  conditions  are 
maintained  as  described  above;  (2)  the 
Agency  believes  that  operating  costs 
associated  with  cutoffs  will  provide 
sufficient  incentive  to  encourage 
owners/operators  to  minimize 
automatic  waste  feed  cutoff  incidents; 
and  (3)  the  recommended  use  of  pre- 
alarm  systems  will  reduce  the  number  of 
waste  feed  cutoffs.  However,  the  final 
rule  allows  the  Director  to  use  his 
discretion  to  determine  whether  a  limit 
on  the  frequency  of  cutoffs  is  warranted 
at  a  specific  facility. 

Waste  Feed  Restarts.  Today's  rule 
provides  that  when  the  automatic  waste 
feed  cutoff  is  triggered  by  a  CO  limit  or 
when  applicable,  an  HC  exceedance,  the 
waste  feed  can  be  restarted  only  when 
the  hourly  rolling  average  CO/HC  levels 
meet  the  permitted  limits  (e.g.,  100  ppmv 
for  CO  under  Tier  I). 

The  Agency  proposed  two  altemative 
approaches  for  restarting  the  waste  feed 
when  a  cutoff  is  triggered  by  a  CO 
exceedance:  (1)  Restart  the  waste  feed 
after  an  arbitrary  10-minute  time  period 
to  enable  the  operator  to  stabilize 
combustion  conditions;  or  (2)  restart  the 
waste  feed  after  the  instantaneous  CO 
level  meets  the  hourly  rolling  average 
limit.  Eight  commenters  supported 
restarting  the  waste  feed  after  the 
instantaneous  CO  level  meets  the  permit 
limit.  Five  commenters  suggested  that 
waste  feed  can  be  restarted  once  the 
instantaneous  CO  level  meets  the  hourly 
rolling  average  limit.  The  Agency 
considered  the  comments,  but  continues 


to  believe  that  allowing  a  waste  feed 
restart  after  the  hourly  rolling  average 
equals  or  falls  below  the  permitted  limit 
is  preferable.  After  the  waste  feed  is 
cutoff,  the  facility  will  be  burning 
nonhazardous  waste  (typically  fossil 
fuel),  which  should  result  in  CO  and  HC 
levels  well  below  the  allowable  limits. 
Therefore,  the  hourly  rolling  average 
should  fall  below  the  permitted  limit 
within  a  relatively  brief  period  of  time. 
Allowing  the  waste  feed  to  be  restarted 
when  the  instantaneous  CO  level  has 
dropped  to  the  permitted  level  may  not 
be  desirable,  because  restarting  the 
waste  feed  immediately  may  trigger 
another  cutoff  due  to  a  CO  spike  when 
the  waste  feed  is  restarted. 

Three  commentera  supported  the 
proposed  approach  to  require  the  HC 
hourly  rolling  average  to  be  met  before 
restarting  the  waste  feed  cutoff  because 
of  a  HC  exceedance.  Three  commenters 
opposed  this  approach.  Instead,  these 
commenters  suggested  a  10-minute 
waiting  period  be  used.  EPA  considered 
these  comments  but  continues  to  believe 
that  meeting  the  hourly  rolling  average 
is  a  conservative  approach  and  is 
appropriate  after  a  HC  exceedance, 
because  the  HC  is  a  better  surrogate  for 
toxic  organic  emissions  than  CO. 

D.  CEM  Requirements  for  PIC  Controls 

The  final  mle  promulgates  the 
proposed  performance  specifications  for 
continuously  monitoring  CO,  HC,  and 
oxygen.  See  Methods  Manual  for 
Compliance  with  the  BIF  Regulations, 
incorporated  as  appendix  IX  of  part  266 
in  today's  rule.  The  performance 
specifications  for  HC  monitoring, 
however,  include  specifications  for  both 
hot  and  cold  monitoring.  Although  hot 
monitoring  is  generally  required  by  the 
final  rule,  cold  monitoring  may  be  used 
for  interim  status  facilities  if  they  certify 
compliance  with  the  emissions 
standards  within  18  months  of 
promulgation  of  the  rule.  Even  if  cold 
monitoring  is  used  to  certify  initial 
compliance,  however,  hot  monitoring  is 
required  for  these  facilities  when  they 
recertify  compliance  and  when  they  are 
issued  a  RCRA  operating  permit. 

One  commenter  stated  that  an  HC 
monitoring  system  is  readily  available 
for  continuous  emissions  monitoring 
(CEM),  while  five  commenters 
maintained  that  HC  analyzers  have 
serious  operational  problems.  Several 
commenters  requested  that  alternate  HC 
CEM  methods  be  allowed,  specifically 
monitors  with  non-dispersive  infra-red 
(NDIR)  detectors  rather  than  the 
required  flame  ionization  detector  (FID). 
One  commenter  noted  that  EPA  has  not 
validated  the  FID  method  for  HC 
analysis  nor  has  it  provided  any  critical 


discussion  of  the  current  methods  of  HC 
analysis. 

The  Agency  considered  the  use  of 
NDIR  detectors  for  HC  monitoring  but 
believes  that  NDIR  systems  have 
limitations  compared  to  FID  systems. 
EPA  believes  that  FID  systems  are  more 
sensitive  than  NDIR  systems  and  that  an 
equivalent  response  is  not  found  with 
NDIR  detectors.  The  final  rule  requires 
the  use  of  FID  detectors  for  HC 
monitoring. 

Four  commenters  recommended 
monitoring  nonmethane  hydrocarbons 
(NMOC)  as  opposed  to  "total"  HC 
because  methane,  which  is 
predominately  emitted  from  fuel 
sources,  has  a  high  FID  response  factor. 
Furthermore,  these  commenters  would 
like  EPA  to  require  testing  for  specific 
PICs  that  respond  poorly  to  HC  monitora 
during  test  bums.  One  commenter  stated 
that  HC  monitors  can  be  varied  easily  to 
detect  NMOC.  EPA  does  not  agree  with 
either  suggestion.  The  Agency  is 
requiring  HC  monitoring  to  indicate 
whether  the  device  is  operating  under 
good  combustion  conditions.  We 
acknowledge  that  the  largest  fraction  of 
organic  compounds  that  the  HC 
monitoring  system  required  by  the  final 
rule  will  detect  for  facilities  operating 
under  good  combustion  conditions  will 
be  compounds  that  are  relatively 
nonhazardous  (e.g.,  methane).  In 
addition,  some  hazardous  compounds, 
particularly  highly  chlorinated 
compounds)  will  be  under-reported. 
Thus,  although  the  promulgated 
approach  would  not  be  adequate  for  the 
purpose  of  assessing  the  risk  that  HC 
may  pose  from  a  given  facility,  the 
approach  is  adequate  for  its  intended 
purpose — a  measure  of  whether  the 
facility  continues  to  operate  within  good 
combustion  conditions.  This  is  because 
EPA's  emissions  testing  has  shown  that 
when  combustion  conditions 
deteriorate,  the  compounds  that  are 
readily  detected  by  the  promulgated  HC 
monitoring  system  increase 
correspondingly. 

In  addition,  if  a  NMOC  system  were 
used,  the  20  ppmv  HC  limit  would  have 
to  be  lowered  to  account  for  the 
methane  fraction  that  would  no  longer 
be  counted.  Commenters  did  not  provide 
support  for  so  adjusting  the  proposed 
HC  limit.  Further,  the  Agency  is 
concerned  that  NMOC  detectors  may 
not  be  able  to  provide  continuous  data 
due  to  the  time  required  for  methane 
separation.  The  Agency  has  also  found 
that  HC  CEMs  are  more  durable  than 
NMOC  CEMs.  and  thus  less  prone  to 
reliability  problems.  As  a  result,  the 
Agency  has  concluded  that  HC  CEMs 
are  more  likely  to  provide  a  continuous 
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indication  of  oombustion  conditions 
than  is  possible  with  an  NMOC  monitor. 

Hot  Venut  CoU  HC  Monitoring 
Systems.  Except  as  indicated  below,  the 
final  rule  reqaiics  the  use  of  a  hot  or 
uncoaditiaMd  HC  xnonitoriDg  system 
that  Bust  be  maintaiDed  at  a 
temperatnre  of  at  least  150  *C  tmtil  the 
sample  gas  exits  tiie  detector.  See 
perfoimaace  specifications  in  Methods 
Manual  for  Compliance  with  the  BIF 
Regulations  (incorporated  in  today's  rule 
as  appendix  IX  of  part  266).  Given, 
however,  that  the  technology  has  just 
recently  been  demonstrated  '"  to  be 
continuously  operatioaal  on  hazardous 
waste  combastion  devices,  the  Hnal  rule 
allows  the  use  of  a  conditioned  gas 
moaitoriag  systaa  during  the  initial 
phase  of  iBterim  status  operations. 
Facilities  in  iaterim  uUtuM  that  certify 
compliance  with  the  emission  standards 
for  metals.  HCl  CU.  particulate  matter, 
CO  and  HC  within  IS  months  of 
promulgation  of  the  final  rule  may  use  a 
conditioned  gas  system.  Facilities  that 
elect  to  obtain  the  automatic  12-month 
extension  (or  a  case-by-case  extension) 
of  the  IS-month  certification  deadline, 
however,  aiay  not  use  a  conditioned  gas 
system  because  the  additional  time 
provided  by  the  extension  will  also 
provide  time  to  instaQ  an  unconditioned 
HC  monitoring  system.  These  facilities 
must  demonstrate  compliance  with  the 
HC  limit  using  an  unconditioned  gas 
monitoring  system.  Further,  facilities 
that  certify  initial  compliance  using  a 
conditioned  gas  (cold}  system  must  use 
an  unconditioned  £as  (hot)  system  when 
they  recertify  compliance  within  three 
years  of  certifying  initial  compliance. 

EPA  is  requiring  the  use  of  a  hot 
monitoring  system  because  it  represents 
best  demonstrated  technology  given  that 
a  larger  fraction  of  HC  emissions  can  be 
detected  with  a  hot  system.  As 
discussed  at  proposal,  a  hot  HC 
monitoring  system  can  detect  a 
substantially  larger  fraction  of 
hydrocarbon  emissions  than  a  cold 
system.  This  is  because  the  cold  system 
uses  a  gas  conditioning  system  that 
removes  semi-  and  nonvolatile 
hydrocarbons  and  a  substantial  fraction 
of  water-soluble  volatile  hydrocarbons. 

EPA  received  numerous  comments 
regarding  gas  conditioning  (heated 
versus  nnheatedl  &»  HC  monitoring. 
"-t  commenten  are  in  favor  of  gas 
con(fitioning.  The  pinpose  of  gas 


conditioning  is  to  remove  moisture  from 
the  combastion  gases  that  can  degrade 
instruments  or  plug  sample  lines. 
Sample  conditioning,  however,  can  also 
remove  some  of  the  water  soluble 
hydrocarbons  and  die  serai-  «id 
nmivolatile  hydrocarbons  in  the  flue  gas 
such  that  methane  and  other 
nonhaxardous  volatile  hydrocarbons  are 
frequently  the  dominant  constituents 
measared  by  die  detector.  Some 
connnenters  were  concerned  that  fewer 
PICs  would  be  detected  by  a 
conditioned  (i.e.,  cooled)  monitoring 
system.  However,  one  commenter  stated 
that  even  dmugh  the  constituents 
conMbutin^  most  of  the  hypothetical 
risk  are  relatively  nonvolatile  they  are 
relatively  nondetectable  through  an 
unconditioned  (heated)  monitoring 
system  because  of  their  halogen  content. 

As  discussed  at  proposal,  the  Agency 
is  asing  HC  monitoring  to  implement  the 
technology-based  HC  liodt  of  20  ppmv 
as  an  indicator  of  good  combustion 
conditions.  The  HC  monitor  is  not  used 
in  an  attempt  to  quantify  organic 
emissions  for  risk  assessment  purposes. 
Emissions  testing  has  shown  that  during 
combustion  opset  conditions,  both  the 
hot  and  cold  HC  nwoitoring  systems 
detect  an  increase  in  HC  levels  because 
under  upset  conditions  there  is  a 
substantial  increase  in  hydrocarbon 
compounds  that  are  readOy  detected  by 
either  monitoring  system." 

One  commenter  suggested  that,  rather 
than  specifying  a  range  of  40-64  T  for 
operation  on  the  conditioner  as 
proposed,  a  specific  cmuhtioning 
temperature  (32  *F)  should  be  required 
to  precisely  deHne  the  conditioned 
saaspting  procedure.  We  agree  that  a 
miniraara  temperature  slkHild  be 
specified  rather  than  the  range.  The  final 
rule  allows  a  conditioned  monitoring 
system  dtaing  the  initial  phase  of 
interim  status,  and  requires  that  the 
sample  gas  temperature  must  be 
maintained  at  a  minimum  of  40  T  at  all 
times  prior  to  discharge  from  tfie 
detector.  EPA  selected  a  minimum 
temperature  of  40  *F  from  the  range  of  40 
to  04  T  to  ensure  that  moisture  was 
effectively  removed  from  the  gas  sample 
to  prechide  plugging  and  fouling 
problems  with  the  monitoring  system. 

Three  commenters  suggested  that  the 
HC  limit  of  20  ppmv  be  re-examined 
because  gas  conditioning  temperatwes 
or  other  dianges  in  die  measurement 


method  nay  influence  the  amount  of  HC 
measured.  Given  that  the  20  ppmv: limit 
is  based  primarily  on  test  bum  data 
using  heated  (i.e.,  unconditioned) 
monitoring  systems,  die  Agency 
considered  lowering  the  20  ppmv  limit 
when  a  cold  (i.e.,  conditioned) 
monitoring  system  is  used.  (Limited  field 
test  data  indicate  Aat  a  heated  system 
would  detect  from  30%  to  400%  more  of 
the  mass  of  organic  compounds  than  a 
conditioned  system.)  We  believe, 
however,  that  the  20  ppmv  HC  Hmit  is 
stiU  appropriate  when  a  conditioned 
system  is  used  because:  (1)  The  data 
correlating  heated  vs  conditioned 
systems  are  very  limited:  (2)  the  data  on 
HC  emissions  are  limited  (and  there 
apparendy  is  confusion  in  some  cases  as 
to  whether  the  data  were  taken  with  a 
conditioned  or  unconditioned 
monitoring  system);  and  (3)  the  Agency's 
risk  methodology  is  not  sophisticated 
enough  to  demonstrate  that  a  HC  limit 
of  5  or  10  ppmv  using  a  conditicmed 
system  rather  than  an  unconditioned 
system  is  needed  to  protect  human 
health  and  the  environment  The  SAB  *" 
also  concurs  with  this  view.  (More 
detailed  responses  to  comments  on  this 
issue  are  found  in  a  separate 
background  document) 

E.  Control  ofDioxin  and  Furan 
Emissions 

For  facihties  that  may  have  the 
potential  for  si^nficant  emissions  of 
chlorinated  dibenzodioxins  anu 
dibenzofurans  (CDD/CDF),  die  final  nde 
requires  emissions  testing  for  both 
interim  status  and  new  facilities  to 
determine  emissions  rates  of  all  tetre- 
octa  congeners,  calculation  of  a  toxicity 
equivalency  factor,  and  dispersion 
modeling  to  demonstrate  that  the 
predicted  maximum  annual  average 
ground  level  concentration  (i.e.,  the 
hypothetical  maximum  exposed 
individual)  does  not  exoeed  levels  that 
would  result  in  an  increased  lifetime 
cancer  risk  of  more  than  1  in  100,000.** 
The  Agency  considers  a  facility  to  have 
the  potential  for  significant  CDD/CDF 
emissions  if  it  is  equipped  with  a  dry 
particulate  matter  control  device  (e.g., 
fabric  filter  or  electrostatic  precipitator) 


**  Entrafrjr  EavironiBeinal  Inc.  "Evaluation  of 
heated  THC  MuiiiluiU>gSy»leMa  for  HaMrdooa 
Waate  IndMratar  EaiaMoa  MeMucneat'.  Orafi 
Final  Rey«l  Oolohar  ISBOc  and  SlumaL  Nadla.  et 
at..  "ToUl  Hyihocartwii  Analyzer  Study ".  I^per 
presented  at  the  B3rd  Water  PoUution  Control 
FederMiofi  Conference  tn  We»h»T»gton.  DC  Octebor 
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"  ZPA  la  requiring  the  uaa  of  a  hot 
unconditioned  HC  nwnilofiiig  lyvtem  (except  under 
certain  circuaaatancai  dnring  the  initiai  phaae  of 
intcrta  atataa)  heomae  hot  myttnu  are. 
nonethelesa,  mowconaarrative  in  that  they  detect  a 
larger  fraction  of  oi^anlc  compoundi  in  emiaaiona. 
Further,  hot  ayatniBa  lepieaeut  beet  demonttroled 
tedaulafy  for  aniiiloring  HC  levek. 


"  U.S.  EPA.  "Report  of  the  Products  of 
Incomplete  Conbttstiaa  Subcoamiittae  of  flia 
Science  Adviaory  Board",  Report  #  B>A-GAB-GC- 
90-004.  January  lOaU. 

"  EPA  is  not  re^uirinf  that  the  estimated  oancer 
rlak  from  COD/CDF  l>e  added  to  the  risk  from  metal 
enlsaiona  to  damoiMtiaBB  tbat  tiie  aunnwd  iisk  to  . 
the  maxtanoB  expomi  intfMdnal  is  iaaa  than  10~*. 
The  A^ncy  beUevaa  liMt  il  ie  iBapptopriate  to  sum 
the  estimated  health  risk  from  BMtals  that  are 
known  or  probable  human  carcinogens  with  a 
toxicity  equiveiency  factor  for  CDD/CDF  that  is 
dpajgmid  to  be  very  caaaerMatii«. 
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with  an  inlet  gas  temperature  within  the 
range  <tf  450  to  750  'F,  or  if  it  is  an 
industrial  furnace  that  has  hydrocarbon 
levels  exceeding  20  mmiv.  See  |  266.104. 

Dispersion  modeling  must  be 
conducted  in  conformance  with  EPA's 
"Hazardous  Waste  Combustion  Air 
Quality  Screening  Procedure"  provided 
in  Methods  Manual  for  Compliance  with 
die  BIF  Regulations  or  EPA's  Guideline 
on  Air  Quality  Models  (Revised)  which 
are  incorporated  in  today's  rule  as 
appendices  K  andX.  respectively,  of 
part  286.  or  "EPA  SCREEN  Screening 
Procedure"  as  described  in  Screening 
Procedures  for  Estimating  Air  Quality 
Impact  of  Stationary  Sources.  The  latter 
document  is  incorporated  by  reference 
in  today's  final  rule  at  S  260J1.  To 
evaluate  potential  cancer  risk  fiom  the 
congeners,  prescribed  procedures  must 
be  used  to  estimate  the  2,3,7,8-TCDD 
toxicity  equivalence  of  2,3,7,8- 
chlorinated  congeners.  See  "Procedures 
for  Estimating  Toxicity  Equivalence  of 
Chlorinated  Dibenzo-p-Dioxin  and 
Dibenzofuran  Congeners"  in  Methods 
Manual  for  Compliance  with  the  BIF 
Regulations  incorporated  in  the  rule  as 
appendix  DC  of  part  286. 

Studies  conducted  by  the  Agency  *<> 
and  others  *•  during  development  of 
regulations  for  mimicipal  waste 
combustors  (MWCs)  concluded  that  PM 
control  devices  operated  at 
temperatures  greater  than  450  *F  have 
the  potential  for  emitting  elevated  levels 
of  CDD/CDF.  At  diese  temperatures, 
precursor  organic  materials  and  chlorine 
in  the  floe  gas  can  be  catalyzed  by  PM 
captured  in  the  I^  collection  device  to 
form  CDD/CDF.  Based  on  diese 
findings,  the  Agency  proposed  to  restrict 
the  combustion  of  hazardous  waste  in 
BIFs  that  operate  with  PM  control 
device  temperattu^s  greater  than  450  T. 

A  number  of  commenters  opposed  the 
proposed  limitation  on  the  flue  gas 
temperature  to  less  than  450  *F.  Several 
commenters  pointed  out  technical 
distinctions  among  types  of  boilers  and 
industrial  furnaces  that  affect  the  ability 
of  a  unit  to  change  flue  gas  temperature 
and  the  potential  of  an  ESP  to  form 
CDD/CDF.  For  example,  many  boiler 
and  industrial  furnaces  either  combust 
wastes  that  are  very  low  in  chlorine  or 
that  have  high  levels  of  chlorine  capture 
within  the  process  (e.g.,  cement  kilns). 


*<>  See  VS.  EPA.  "Mynicipal  Waste  ConbustioB 
Study:  Combostlan  Control  of  Organic  Emissions", 
EPA/530-SW-S7-(mC  tTTlS  Order  No.  PBS7- 
206088;  U&  EPA.  "Mimidpai  Waate  Combostioii 
Study.  Flua  Gas  daaaiag  Tachnoiogy",  EPA/590- 
SW-87-021D.  NTTS  Ofdar  No.  (687-208106;  and  M 
FR  52251  rDecember  20, 1888). 

<■  Vogg  H.  and  U  Stiegiili.  "miermal  Behariorof 
PCOD/PCDP  ia  Fly  Aah  fc«B  Municipal  Waste 
Indneraloi*".  Chsaiosyhsrs.  pp.  1373-1378, 1988. 


As  a  resalt  the  CIN3/CDF  emissian 
potential  will  vary  for  difiierent  boilers 
and  inifaisttial  furnaces,  as  well  as 
between  bottos  and  indostrial  furnaces 
and  MWCs.  Commenters  also  stated 
that  then  is  no  direct  evidence  of  CDD/ 
CDF  emissions  from  several  types  of 
boilers  and  industrial  fomaces,  and  that 
compliance  testing  to  demonstrate  99.90 
percent  DRE  of  P(^Cs  and  continuous 
monitoring  aS  CO  and  HC  levels  is 
adequate  to  ensure  minimal  emissions  of 
organic  compounds. 

The  Agency  has  reviewed  the 
available  data  on  the  dieory  of  CDD/ 
CDF  formation  as  well  as  CDD/CDF 
emissions  from  BIFs.  Based  on  this 
review,  the  Agency  agrees  that  most  but 
not  necessarily  all,  BIFs  burning 
hazardous  waste  have  low  CDD/CDF 
emission  rates.  For  example.  EPA 
recendy  tested  a  cement  kiln  burning 
hazardous  waste  that  operates  with  an 
ESP  at  a  temperature  of  500-500  T  and 
found  it  to  have  relatively  high  CDD/ 
CDF  emissions.'**  (EPA  conducted  a  risk 
assessment  however,  that  estimated  the 
increased  lifetime  cancer  risk  to  the 
hypothetical  maximum  exposed 
individual  from  the  CDD/CDF  emissions 
ranged  fiom  7  in  10,000,000  to  2  in 
1,000,000  without  burning  hazardous 
waste  and  from  2  in  1,000.000  to  4  in 
1,000,000  when  burning  hazardous 
waste,  well  under  the  1  in  100,000  limit 
established  in  today's  rule.)  The  Agency 
suspects  diat  die  elevated  CDD/CDF 
concentrations  in  the  stack  gas  at  this 
cement  kiln  are  the  result  of  the  ESP's 
operating  temperature  and  the  level  of 
HC  precursor  material  in  the  flue  gas. 
HC  concentrations  ranged  fiom  88  to  70 
ppmv  (measured  with  a  hot  system, 
reported  as  propane,  and  corrected  to 
7%  oxygen,  dry  basis)  without 
hazardous  waste  burning  and  from  38 
ppmv  to  83  ppmv  with  hazardous  waste 
burning.  (We  note  that  to  continue 
burning  hazardous  waste  under  today's 
rule,  the  Director  must  establish  during 
the  part  B  permit  proceedings  an 
alternative  HC  level  for  this  kiln  based 
on  a  demonsfration  by  the  applicant  that 
HC  levels  are  not  higher  when  burning 
hazardous  waste  than  under  normal 
conditions  and  that  the  facility  is 
designed  and  oi>erated  to  minimize  HC 
emissions  from  all  sources — fuels  and 
raw  materials.  At  certification  of 
compliance  with  the  emissions  controls 
other  than  the  HC  limit  this  facility 
must  also  propose  a  HC  concenfration 
limit  for  the  remainder  of  interim  status 
(until  that  limit  or  another  limit  is 
established  undo*  permit  inoceedings) 


«*  U.S.  EPA.  EaiisaioM  Teatliig  of  a  Wet  Canent 
Kiln  at  Hannibal  MO,  Decaaibar  uwa 


that  arill  cnswe  that  HC  levels  when 
hazardoaa  waste  is  boraed  will  not  be 
higher  than  baseline  levels  (Le.,  HC 
levels  when  the  system  is  designed  and 
operated  to  minimize  HC  emissions  fiom 
all  sources,  when  burning  normal  fuels 
and  feeding  normal  raw  materials  to 
produce  normal  products,  and  when  not 
burning  hazardous  waste).)  In  addition, 
trial  bton  emissions  testing  must 
demonstrate  that  emissions  of  organic 
compounds  are  not  likely  to  result  in  an 
increased  lifetime  cancer  risk  to  the 
hypodietical  maximum  exposed 
individual  exceeding  1  in  100,000.  See 
§  266.104(f)  and  discussion  in  section 
II.B.4.b  of  part  three  of  this  preamble.) 
There  may  be  other  factors  that 
infkence  CDD/CDF  levels  at  this 
facility  (and  odier  facilities),  but  this  is 
uncertain.  In  addition,  the  exact  HC 
concentration  in  combustion  gas  below 
which  elevated  CDD/CDF 
concentrations  will  not  occur  is 
unknown. 

The  Agency  continues  to  believe  that 
the  operating  temperature  of  the  PM 
control  device  (and  HC  concentrations 
in  flue  gas)  plays  a  significant  role  in 
CDD/CDF  emissions.  For  a  given  HC 
concentration  in  the  flue  gas,  the 
available  data  suggest  that  the  potential 
for  elevated  CDD/CDF  emissions  is  low 
if  the  PM  control  device  operates  at 
temperatures  of  less  than  450  *F  or 
above  750  T.  Consequendy,  today's  rule 
does  not  require  BIFs  with  PM  control 
devices  operating  at  temperatures 
outside  of  the  450-750  *F  window  to 
determine  CDD/CDF  emission  rates 
(unless  it  is  an  industrial  furnace  with 
HC  levels  greater  than  20  ppmv). 
Owners  and  operators  of  units  operating 
within  the  temperature  window, 
however,  are  required  to  conduct  stack 
testing  to  determine  CDD/CDF  emission 
rates  and  to  conduct  a  risk  assessment 
using  prescribed  procedures  to 
demonstrate  diat  the  estimated 
increased  lifetime  cancer  risk  to  the 
hypothetical  maximum  exposed 
individual  is  less  than  1  in  100,000. 

The  Agency  notes  that  the  final  rule 
municipal  waste  combustors  (MWCs) 
may  take  a  slighdy  different  approach  to 
control  dioxin  and  furans  by  limiting 
temperatures  at  the  inlet  of  the  (^  air 
polluti(Hi  control  system  to  within  30  *F 
of  those  achieved  in  a  dioxin/furan 
compliance  test  The  preamble  to  that 
rule,  however,  wUl  probably  continue  to 
note  the  possibility  of  dioxin/furan 
formation  in  the  temperature  range  of 
230  *C  (450  '¥].  In  today's  rule,  the 
Agency  beheves  that  using  temperature 
and  HC  levels  as  a  trigger  to  dioxin/ 
furan  testing  and  risk  assessment  will  be 
fully  protective  of  human  health  and  the 
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environment  and  somewhat  easier  to 
implement  than  the  MWC  approach. 

I  Procedures 


nLRisk 

The  Agency  uses  assessment  of  health 
risk  to  develop  and  implement  the  final 
rules  for  metals,  hydrochloric  acid  (HCl). 
and  chlorine  gas  (Qt).  Specifically,  the 
Agency  has  lued  risk  assessment  to:  (1) 
EstablUh  ambient  air  concentrations  of 
appendix  Vm  coomounds  that  do  not 
pose  an  unacceptable  health  risk  for 
purposes  of  this  rulemaking:  and  (2) 
estabUsh  risk-based,  conservative  feed 
rate  and  emissions  Soeening  Limits  for 
metals  and  HCL  In  addition,  if  facilities 
fail  the  Screening  Limits  or  elect  to 
conduct  dispersion  modeling  to  obtain 
less  conservative  Umits.  the  rule  allows 
bciUties  to  use  site-specific  dispersion 
modeling  to  estabUsh  emission  limits. 
and  ultimately  feed  rate  limits  for  metals 
and  chlorine. 

To  estabUsh  health-based  acceptable 
ambient  concentrations  for 
noncardnogenic  toxic  metal  and 
nonmetal  compounds  (except  for  HCl. 
Cli  and  lead),  EPA  converted  oral 
reference  doses  to  reference  air 
concentrations  (RACs)  by  assuming 
average  breathing  volumes  and  body 
weights,  and  by  applying  a  safety  and  a 
background  level  factor.  See  54  FR  at 
43756,  Health-based  concentrations  for 
carcinogenic  poUutants  were  derived  by 
converting  cancer  potency  factors,  or 
slopes  (unique  for  each  carcinogen),  into 
Risk  Specific  Doses  (RSDs)  at  a  risk 
level  of  1  in  100.000.*  •  Since  carcinogens 
are  assumed  to  pose  a  small  but  finite 
risk  of  cancer  even  at  very  low  doses, 
the  RSD  reflects  a  certain  risk  level, 
corresponding  to  1  chance  in  100.000.  or 
10"*  excess  risk  of  cancer  for  the 
maximally  exposed  individual  if 
exposed  continuously  to  multiple 
carcinogenic  chemicals  for  a  70-year 
Ufetime.  RACs  for  HCl  and  Cb  are 
based  on  inhalation  data,  and  a  RAC  for 
lead  is  based  on  the  National  Ambient 
Air  QuaUty  Standard  (NAAQS). 

To  estabUsh  the  Screening  Limits  for 
metals  and  HCl.  air  dispersion  modeling 
was  appUed  to  back-calculate  maximum 
acceptable  feed  rates  and  stack 
emissions  rates  bom  risk-based, 
acceptable  ambient  concentrations. 
These  calculations  were  performed  for 
various  terrain  types,  effective  stack 
heights,  and  land  use  classifications. 
The  resulting  permissible  Screening 
Limits  reflect  plausible,  reasonable 


worst-case  assumptions  about  a  generic 
faciUty  that  are  not  site-specific.  The 
Screening  Limits  process  provides  a 
rapid  and  convenient  risk-based 
mechanism  to  determine  compUance. 
Conservative  assumptions  used  to 
estimate  health  impacts  exposure  in  the 
Screening  Limit  process  include:  (1)  Use 
of  reasonable,  worst-case  estimate  of 
dispersion  of  stack  emissions;  and  (2) 
for  the  Tier  I  feed  rate  Screening  Limits, 
assuming  that  aU  metals  and  chlorine 
fed  into  the  BIF  in  aU  feedstreams  are 
emitted  (i.e..  there  is  no  partitioning  to 
bottom  ash  or  product  and  not  removal 
by  an  air  pollution  control  system.**  See 
52  FR  17002  (May  6. 1987)  and  54  FR 
43729  (October  28. 1989).  Thus, 
assumptions  and  the  Saeening  Limits 
tend  to  err  intentionaUy  on  the  side  of 
protecting  human  healdi.** 

If  emission  levels  exceed  the 
Screening  Limits  (or  if  the  owner/ 
operator  so  elects),  the  rule  aUows  a 
facility  to  conduct  its  own  site-specific 
air  dispersion  modeling  in  order  to 
estabUsh  metals.  HCl.  and  CI*  emission 
limits.  Incorporation  of  site-specific 
information  aUows  less  conservative 
assumptions  (than  the  reasonable  worst- 
case,  nonsite-specific  defaults)  to  be 
used  in  the  dispersion  models. 
Consequently,  site-specific  air 
dispersion  modeling  may  predict  lower 
ambient  concentrations  than  the 
nonsite-specific  modeling  reflected  in 
the  Screening  Limits,  thus  allowing 
higher  emissions  and  feed  rate  limits. 

A.  Health  Effects  Data 

1.  Carcinogens 

Health  effects  evaluations  for 
carcinogens  have  been  summarized  in 
Part  Three.  I.  D.  "Evaluation  of  Health 
Risk"  in  the  April  27, 1990  proposal  (see 
55  FR  17873).  To  summarize  briefly,  in 
contrast  to  noncarcinogens,  carcinogens 
are  assumed  to  present  a  smaU  but  finite 
risk  of  causing  cancer,  even  at  very  low 
doses.  The  slope  of  the  dose-response 
curve  in  the  low  dose  region  is  assumed 
to  be  linear  for  carcinogens.  Because  of 


**  W«  note  HMt  lh«  CUMT  tuk  from  the 
caicinotenlc  aMtal*  awl  tM  nimmed  (o  siwut*  that 
lh«  MmuBMl  ritk  I*  aot  p«atar  than  1  in  10O.aoa 
Thua,  whan  mm  than  oaa  carcinogenic  metal  ia 
amltiad  tha  alloivabk  p«aBd  laval  concmtration 
for  aach  caretnofnic  aalal  ia  laaa  than  tha  10~' 
Kiak  Sprrific  Doaa  ior  that  natal 


**  To  obtain  credit  for  partitioning  to  residue  or 
product  and  for  APCS  removal  efficiency,  owner* 
and  operators  tnuit  conduct  emjMiona  leatlng  to 
demonstrate  the  overall  System  Removal  Efficiency 
(SRE)— partitioning  plus  APCS  removal  efficiency 
"Hia  Agency  has  not  assumed  an  SRE  in  developing 
the  Tier  I  feed  rate  Screening  Umits  because  there 
are  many  site-speafic  factors  that  can  affect  the 
SRE. 

**  We  note  that  the  Screening  limits  may  not 
always  be  conservative,  however.  Today's  rule 
identifiea  criteria  whereby  the  Screening  Limits  may 
not  be  used  because  they  may  not  be  conservative. 
See  1 28S.10e(6).  That  paragraph  in  the  rule  alao 
gives  the  Agracy  authority  to  determine  whether 
the  Screening  Umita  may  not  be  protective  in  a 
particular  situation,  in  that  case,  tiie  owner  and 
operator  muat  uae  the  Tiar  ID  procaduras    site- 
specific  diaperaion  modeling. 


this,  the  slope  of  the  curve  in  the  low 
dose  region  may  be  used  as  an  estimate 
of  carcinogenic  potency.  The  unit  risk  is 
defined  as  the  incremental  lifetime  risk 
estimated  to  result  from  exposure  of  an 
individual  for  a  70-year  lifetime  to  a 
carcinogen  in  air  containing  1  microgram 
of  the  compound  per  cubic  meter  of  air 
(fig/m*).  At  an  air  concentration  of  1  fig/ 
m*,  the  cancer  potency  slope  is 
numericaUy  equivalent  to  the  unit  risk. 
Thus,  at  a  preselected  risk  level,  the 
corresponding  air  concentration  which 
would  cause  that  risk  may  be  calculated 
by  dividing  the  desired  risk  level  by  the 
imit  risk  value.  Although  the  resulting 
value  represents  an  air  concentration 
with  units  of  fig/m*,  this  concentration 
is  referred  to  as  the  Risk  Specific  Dose 
(RSD). 

When  exposed  to  more  than  one 
carcinogen,  the  Guidelines  for 
Carcinogenic  Risk  Assessment  (51  FR 
33992  (September  24. 1988))  recommend 
adding  risks  fix)m  the  individual 
carcinogens  to  obtain  the  aggregate  risk 
(i.e.,  cancer  risks  bom  exposure  to  more 
than  one  carcinogen  are  assumed  to  be 
additive).  For  today's  rule,  the  Agency 
has  proposed  that  an  aggregate  risk 
level  for  metals  (i.e..  arsenic  beryUium, 
cadmium,  and  hexavalent  chromium)  of 
10~*  is  appropriate  because  it  would 
limit  the  risk  level  for  individual 
carcinogens  to  the  order  of  10~*.  The 
Agency  points  out,  however,  that  in 
selecting  the  appropriate  risk  level  for  a 
particular  regulatory  program,  it 
considers  such  factors  as  the  particular 
statutory  mandate  involved,  nature  of 
the  pollutants,  control  alternatives,  fate 
and  transport  of  the  poUutant  in 
different  media,  and  potential  himian 
exposure.  See.  e.g..  54  FR  at  38049  (Sept. 
14, 1989).  Particular  factors  bearing  on 
the  Agency's  choice  here  include  the 
wide  array  and  potentially  large 
volumes  of  carcinogenic  pollutants  that 
can  be  emitted  by  these  devices  (unlike 
the  situation  in  such  rules  as  the 
benzene  NESHAP  when  a  single 
pollutant  with  well-understood  effects 
was  at  issue),  the  need  to  guard  against 
environmental  harm  as  weU  as  harm  to 
human  health,  potential  synergistic 
effects  of  the  carcinogens  emitted  by 
these  devices  (which  effects  are  not 
accounted  for  by  the  risk  assessment), 
and  legislative  history  indicating 
Congressional  preference  for  parity  of 
regulation  between  BIFs  bimiing 
hazardous  waste  fiiels  and  hazardous 
waste  incinerators  (S.  Rep.  No.  284. 98th 
Cong.  1st  Sess.  38)).  In  addition,  the 
increased  recognition  of  the  need  to 
control  net  air  emissions  of  toxic 
pollutants  generally,  manifest  in  Title  III 
of  the  Clean  Air  Act  Amendments  of 
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1990,  influences  the  Agency's  choice  of  a 
conservative  risk  target  in  this  rule. 
These  same  factors  can  also  influence 
choice  of  a  risk  level  where  the  Agency 
is  making  site-specific  determinations. 

The  following  section  discusses 
comments  on  health  effects  data  on 
carcinogens. 

a.  Unit  Risk  Facton/Riak  Specific 
Doses.  A  few  commenters  argued  for 
deletion  of  category  C  carcinogens  from 
consideration  in  tiie  risk  assessment 
process. 

Given  that  the  carcinogenic  metals 
arsenic  berylUvun,  cadmium,  and 
hexavalent  chromium  are  classified  as 
either  A  or  B  carcinogens,  this 
discussion  pertains  cmly  to  the  C 
nonmetal  appeiuhx  VIII  compounds  for 
which  the  Agency  established  10~*RSOs 
for  pmposes  of  implementing  the  low 
risk  waste  exemption,  risk  assessments 
for  cement  kilns  with  HC  levels 
exceeding  20  ppmv,  and  health-based 
limits  for  BeviU  excluded  waste. 

As  a  coiiservatiYe  element  m  the  risk 
assessment  process,  and  espedaUy  for 
purposes  of  implementing  an  exemption 
from  some  of  the  emission  controls,  EPA 
does  not  believe  that  exposure  to 
category  C  carcinogens  should  be 
ignored  at  this  time  for  those  diemicals 
with  cancer  potency  slopes.  The 
classificaUon  schemes  categorize 
chemicals  based  upon  wei^t  of  the 
evidence,  not  carcinogenic  potency. 
Therefore,  a  highly  potent  carcinogen 
may  be  classified  in  the  C  category  and 
present  a  threat  to  health. 

b.  Quality  of  the  Toxicological  Data 
Base.  Several  commenters  questioned 
the  quaUty  and  extent  of  the  toxicology 
data  base  and  EPA's  selection  of 
specific  studies  used  to  calculate  the 
cancer  potency  factors  and  unit  risk 
values  for  a  particular  chemical.  For 
example,  one  commenter  noted  that  the 
molecular  species  of  a  metal  compoimd 
emitted  from  an  incinerator  may  be 
markedly  different  from  the  metaUic 
complex  actuaUy  tested  for 
carcinogenicity  and  used  to  calculate 
that  metal's  cancer  potency  factor.  This 
would  distort  the  risk  assessment 
process.  This  same  commenter  aigued 
that  beryUium  oxide,  which  would  be 
formed  preferentially  at  the  extreme 
temperatures  of  a  furnace,  is  relatively 
inert  compared  to  the  molecular 
complex  of  beryUium  which  fonns  the 
basis  of  the  cancer  potency  factor. 
Another  commenter  contended  that,  in 
general,  the  less  water  soliible  (and. 
therefore,  less  bioavailable)  metaUic 
oxides  are  emitted  from  indnerators 
whereas  the  metaUic  spedes  tested  for 
cancer  were  more  water  soluble  and 
bioavaUable  (i.e.,  absorbable  into  the 
organism). 


EPA  acknowledges  the  concern  that 
the  metal  complex  tested  for 
careinogenidty  in  animals  reflects  that 
to  which  humans  are  exposed.  However, 
the  particular  metal  complex  being 
emitted  may  not  have  been  tested  in 
animals.  In  such  cases,  it  is  sometimes 
necessary  to  use  that  toxicological  data 
which  is  avaUable  (on  the  same  metal 
but  complexed  with  a  different  Ugand), 
limitations  notwithstanding,  until 
appropriate  data  on  the  complex  of 
concern  become  available.  EPA  beUeves 
the  use  of  the  available  data  base  wiU 
result  in  risk  assessment  methodology 
that  is  protective  of  human  health  and 
the  environment 

Moreover.  EPA  notes  that  soluble 
metaUic  salts  may  also  be  emitted  under 
some  conditions  (e.g.,  metaUic 
chlorides).  For  screening  purposes,  the 
conservative  assumption  that  soluble 
(i.e..  bioavailable)  metalUc  complexes 
are  emitted,  is  assumed  to  prated 
health.  For  the  site-specific  risk 
assessment  option.  Ustorical  or  test 
bum  data  may  be  used  to  identify 
probable  emitted  metallic  spedes.  If 
permit  officials  conclude  during  the 
permit  process  that  appropriate  fate, 
transport  and  toxicological  data  exist 
for  the  actual  emitted  complex  to 
support  risk  assessment  this  could  then 
be  used  in  die  site-spedfic  risk 
assessment  option. 

c.  High  Dose  to  Low  Dose 
Extrapolation.  Several  commenters 
questioned  the  scientific  merit  of 
extrapolating  from  high  dose 
experimental  data  to  low  dose  cancer 
risks  using  existing  statistical  models, 
asserting  that  the  process  is  not 
biologicaUy-based  and  is  extremely 
conservative  (Le..  overly  health- 
protective);  Two  commenters  asserted 
that  the  linearized  multistage  model 
should  not  be  appUed  to  hon-genotoxic 
carcinogens  because  such  "carcinogens" 
promote  rather  than  initiate  cancer,  thus 
acting  as  a  dassical  toxicant  with  a 
threshold.  Tliese  commenters 
maintained  that  a  chemical  such  as 
chloroform,  which  they  claim  is  non- 
genotoxic  (i.e.,  has  not  tested  positive  in 
mutation  assays),  would  have  a 
threshold  below  which  there  is  no  risk 
of  cancer.  Another  commenter  argued 
that  biological  evidence  indicates  a 
threshold  for  arsenic-induced  cancer 
due  to  its  known  benefit  as  an  essential 
trace  element  at  low  doses.  This  same 
commenter  asserted  that  hexavalent 
chromium  (Cr-f-e)  is  quickly  converted 
in  the  body  to  the  essential  trace 
element  Cr-i-3  and,  therefore,  should  be 
treated  as  a  "threshold  carcinogen." 

The  Agency  is  foUowing  dos^y 
recent  devriopments  in  scientific 
consensus  regarding  die  basic  molecular 


biology  of  cancer.  EPA  wiU  revise  its 
guidelines  for  carcinogen  risk 
assessment  and  other  guidance 
documents,  to  reflect  developing 
sdentifk  theory  on  high  to  low  dose 
extrapolation  threshold  effects,  and 
other  related  issues.  Until  that  time.  EPA 
wiU  continue  to  use  its  current 
approach,  believing  that  a  more 
conservative  approach  is  warranted  in 
the  face  of  uncertainty. 

d.  Chromium  Oxidation  State.  Several 
commenters  argued  that  the  current 
proposal  does  not  differentiate 
chromium  in  the  -t- 6  oxidation  state 
from  chromium  +Z.  They  contend  that 
most  chromium  emitted  from  boilers, 
industrial  furnaces,  and  incinerators 
exists  in  die  -1-3  state.  ConsequenUy,  the 
proposed  approach,  which  assumes  that 
aU  chromium  is  -(-6.  may  overstate  risks 
drastictdly.  The  commenters 
recommended  that  EPA  assume  that 
only  a  fraction  of  the  chromiiun  emitted 
by  incinerators  exists  in  the  -1-8 
oxidation  state. 

EPA  condudes  that  assuming  that 
100%  of  the  chromiiun  is  in  the 
hexavalent  oxidation  state  is  a 
conservative  assumption  taken  in  the 
face  of  limited  data.  In  a  test  *'  of 
hazardous  waste  incinerator  emissions 
under  varying  levels  of  total  chlorine  in 
the  waste  burned,  a  hi^  percentage  of 
the  total  chKHnimn  emitted  was  in  the 
hexavalent  state  under  certain 
conditions.  UntU  more  data  is  available, 
showing  consistently  lower  proportions 
of  Cr^*  under  a  variety  of  combustion 
conditions,  EPA  beUeves  it  is  health- 
protective  to  assume  that  chromium 
from  incinerator  emissions  exists  in  the 
hexavalent  state.  Facilities  may  eled  to 
conduct  emissions  testing  to  determine 
the  actual  emission  rate  of  Cr''^*. 

e.  Additive  Risks.  One  commenter 
criticized  EPA's  selection  of  10~*  as  the 
acceptable  aggregate  risk  level  (for 
carcinogenic  metals)  for  deriving 
screening  limits,  and  claimed  the 
selection  is  arbitrary  and  inconsistent 
with  other  EPA  policy.  EPA  policy,  the 
commenter  notes,  has  traditionally 
embraced  a  range  of  risks  from  10~^  to 
10"*.  widi  die  final  EPA-selected  risk 
level  dependent  upon  8ite-si>edfic 
conditions  (Le.,  characteristics  and  size 
of  the  exposed  population). 

EPA's  rationale  for  selecting  10~*  risk 
for  the  MEI  is  described  in  the  October 
28, 1989  supplemental  notice  (54  FR 
43754).  In  summary.  EPA  continues  to 
believe  that  the  aggregate  cancer  risk  to 


*•  U.&  EPA.  Tflot  Scats  Evaiuatian  of  the  Pate  of 
Trace  Mstak  is  a  Rotary  Kiki  liiciaafa  tor  with  a 
Venturi  Soubber/Padied  (Mama  Soubbar.  Vol  L 
Technical  Results ",  April  UMB. 
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the  MEI  of  l(r*  for  metals  is  appropriate 
because:  (1)  It  provides  adequate 
protection  of  public  health:  (2)  it 
considers  weight  of  evidence  of  human 
carcinogenicity:  (3)  it  limits  the  risk  from 
individual  Group  A  and  B  carcinogens  to 
risk  levels  oq  the  order  of  10'^,  and  (4)  it 
is  within  the  range  of  risk  levels  the 
Agency  has  used  for  hazardous  waste 
regulatory  programs.  See  also  the 
discussion  in  section  III.A.1  of  part  three 
above. 

2.  Noncarcinogena.  For  toxic 
substances  not  Imown  to  display 
carcinogenic  properties,  there  appears  to 
be  an  identifiable  exposure  threshold 
below  which  adverse  health  effects 
usually  do  not  occur.  Noncarcinogenic 
effects  are  manifested  when  these 
pollutants  are  present  in  concentrations 
great  enough  to  overcome  the 
homeostatic,  compensating,  and 
adaptive  mechanisms  of  the  organism. 
Thus,  protection  against  the  adverse 
health  effects  of  a  toxicant  is  likely  to  be 
achieved  by  preventing  total  exposure 
levels  that  would  result  in  a  dose 
exceeding  its  threshold.  Since  other 
sources  in  addition  to  the  controlled 
source  may  contribute  to  exposure, 
ambient  concentrations  associated  with 
the  controlled  source  should  ideally  take 
other  potential  sources  into  account. 
Therefore,  the  Agency  has 
conservatively  defiined  reference  air 
concentrations  (RACs)  for 
noncarcinogenic  compounds  that  are 
defined  in  terms  of  a  fixed  fraction  of 
the  estimated  threshold  concentration. 
The  RACs  for  lead  and  hydrogen 
chloride,  however,  were  established 
differently,  as  discussed  below.  The 
RACs  established  in  today's  final  rule 
are  identical  to  those  proposed.  (See 
appendix  H  of  the  Supplement  to 
Proposed  Rule  at  54  FR  43762  (October 
28. 1989)).  (The  Agency  notes  that  it 
does  not  intend  for  RACs  to  be  used  as 
a  means  of  setting  air  quality  standards 
in  other  contexts.  For  instance,  the  RAC 
methodology  does  not  imply  a  decision 
to  supplant  standards  established  under 
the  Clean  Air  Act) 

We  note,  however,  that  the  RACs 
proposed  in  appendix  H  of  the 
supplement  to  proposed  rule  (and 
promulgated  today  as  appendix  IV  to 
the  rule)  included  both  Agency-verified 
and  unverified  values.  Unverified  values 
are  subject  to  revision  as  the  Agency's 
Reference  Dose  Workgroup  continues  to 
establish  verified  inhalation  RfDs. 
(Occasionally,  the  Agency  may  also 
revise  verified  values  based  on  new  and 
significant  information.)  Since  the 
supplemental  notice,  the  Workgroup  has 
established  inhalation  RIDs  for  eight 
compounds  on  proposed  appendix  H 


(and  promulgated  appendix  IV  to  the 
rule).  The  basis  for  the  newly-verified 
RfDs  is  set  forth  in  the  Health  Effects 
Assessment  Summary  Tables.  Fourth 
Quarter— FY9a  U.S.  EPA,  OERR  9200  6- 
303  (90-4).  September  1990.*^ 
Consequently.  RACs  based  on  those 
RfDs  are  different  from  the  proposed 
and  promulgated  RACs.  The  RACs 
based  on  verified  inhalation  RfDs  are 
shown  in  the  table  below.  EPA  will  use 
the  omnibus  permit  authority  of 
S  270.32(b)(2]  to  use  these  revised  RACs 
where  the  facts  warrant.** 


RAC  in 

RACtMSWJ 

Cotnpound 

ap(Mndb(IV 
o(  final  njto 

v«i«MRf} 

(Mfl^nw) 

(MS/nh) 

Acfoelin  (107-02-8) .._. 

20 

0.03 

Cvton  DnuiMa  (75- 

15-0) 

200 

3 

(10&-46-7) 

10 

200 

Brcxnomethan*  (74- 

83-9) „   .. 

OJ 

2 

Hydrogwf  Sulfid* 

(7783-06-*) 

3 

0.2 

Marcuy  (7439-97-6)... 

0.3 

0.06 

5) 

so 

4 

Toi«Mn«(106-8»-3)..... 

300 

500 

RACs  have  been  derived  from  oral 
reference  doses  (RfDs)  for  those 
noncarcinogenic  compounds  listed 
appendix  Vm  of  40  CFR  part  261  (except 
for  lead,  HCl  and  CU]  for  which  the 
Agency  considers  that  it  has  adequate 
health  effects  data.  An  oral  RiD  is  an 
estimate  (with  an  imcertainty  of  perhaps 
an  order  of  magnitude)  of  a  daily  oral 
dose  (commonly  expressed  «vith  units  of 
mg/kg-day)  for  the  human  population 
(including  sensitive  subgroups)  that  is 
likely  to  be  without  an  appreciable  risk 
deleterious  effects,  even  if  exposure 
occurs  daily  for  a  lifetime.  Since  these 
oral  RfDs  are  subject  to  change,  EPA 
will  undertake  rulemakings  as  necessary 
if  the  derivative  RACs  change  in  a  way 
that  affects  the  regulatory  standard  (see 
also  the  discussion  of  this  issue  in  the 
Boiler/Furnace  supplemental  notice 
published  on  October  26, 1989  at  54  FR 
43718).  We  note  that,  in  the  interim 
before  any  such  rulemaking  is  complete, 


*''  The  document  it  available  from  the  National 
Technical  In/ormation  Service  (NTIS),  S285  port 
Royal  Road.  Springfield.  VA  22161.  (703)  487-4600. 
The  document  number  i«  PB90-021-104. 

*■  EPA  note*  that  permit  writer*  chooaing  to 
invoke  the  omnibu*  permit  authority  of 
1 27a32(b)(2)  to  add  conditioiu  to  ■  RCRA  permit 
muat  (how  that  tuch  conditioaa  ax*  necetaary  to 
eniure  protection  of  human  health  and  the 
environment  and  muat  provide  aupport  for  the 
condition*  to  interested  partie*  and  accept  and 
retpond  to  comment.  In  addition,  pennit  writer* 
must  justify  in  the  administrative  record  supporting 
the  permit  any  deciaiona  baaad  on  onnibus 
authority. 


and  as  discussed  above,  permit  officials 
may  use  the  omnibus  permit  authority  *" 
of  the  statute  to  consider  revised  health 
effects  data  in  establishing  permit 
conditions. 

The  Agency's  rationale  for  using  oral 
RfDs  as  a  basis  for  RAC-derivation  is 
described  in  54  FR  43755  (October  26, 
1989).  EPA  believes  the  approach  to 
derive  RACs  is  reasonable  because:  (1) 
the  RfDs  are  verified  by  an  EPA 
workgroup  whose  decisions  are  subject 
to  public  review;  (2)  the  verification 
process  addresses  long  term  (lifetime) 
exposure:  (3)  the  RfDs  are  based  on  the 
best  available  information  meeting 
specific  scientific  criteria;  (4)  the  most 
sensitive  individuals  are  considered; 
and  (5)  the  RfD  determination  takes  into 
account  the  confidence  in  the  quality  of 
the  information  on  which  they  are 
based.  Nevertheless,  the  Agency's 
Inhalation  RfD  Workgroup  is  developing 
reference  dose  values  (concentrations) 
for  inhalation  exposure  for  several 
chemicals,  and  some  are  currently 
available.  As  reference  concentrstions 
are  established  by  the  Workgroup,  the 
Agency  will  consider  the  need  to  change 
the  RACs  estabUshed  in  today's  rule  as 
discussed  above. 

The  final  rule  regulates  HCl  emissions 
based  on  an  annual  exposure  (long- 
term)  RAC  of  7  fig/m«.»»  The  RAC  is 
based  on  the  threshold  of  priority  effects 
resulting  from  exposure  to  HCl. 
Background  levels  were  considered  to 
be  insignificant  given  that  there  are  not 
many  large  sources  of  HCl  and  that  this 
pollutant  generally  should  not  be 
transported  over  long  distances  in  the 
lower  atmosphere. 

The  Agency  also  proposed  a  short- 
term  (i.e.,  3-minute  exposure)  RAC  for 
HCl.  The  Agency  agrees  with 
commenters,  however,  that  the  proposed 
RAC  was  not  technically  supportable. 
See  discussion  in  section  V  of  part  three 
of  this  preamble.  Consequently,  the  final 
rule  does  not  establish  a  short-term  RAC 
for  HCl. 

To  consider  the  health  effects  from 
lead  emissions,  we  adjusted  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  by  a  factor  of  one-tenth  to 
account  for  background  ambient  levels 


**  EPA  notes  that  permit  writer*  choo*in8  to 
invoke  the  omnibu*  permit  authority  of 
I  270.32(b)(2]  to  add  condiUons  to  a  RCRA  permit 
must  show  that  such  condition*  are  necessary  to 
ensure  protection  of  human  health  and  the 
environment  and  must  provide  support  for  the 
conditions  to  interested  parti**  and  accept  and 
respond  to  comment  In  addition,  pennit  writer* 
muat  justify  in  the  admini*trative  record  supporting 
the  permit  any  deciaion*  lM*ed  on  omnil>ti*. 
authority. 

••  U.S.  EPA.  Integrated  Risk  Information  Syatem 
(OUS)  Chemical  File*. 
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and  indirect  exposure  from  the  source  in 
question.  Thus,  although  the  lead 
NAAQS  is  1.5  ;ig/m',  for  purposes  of 
this  regulation,  sources  could  contribute 
only  up  to  0.15fig/m'.  Given,  however, 
that  the  lead  NAAQS  is  based  on  a 
quarterly  average,  the  equivalent  annual 
exposure  is  0.09  ;tg/m'. 

Finally,  section  109  of  the  Clean  Air 
Act  (CAA)  requires  EPA  to  establish 
ambient  standards  for  pollutants 
determined  to  be  injurious  to  public 
health,  allowing  for  an  adequate  margin 
of  safety.  Secondary  NAAQS,  also 
authorized  by  section  109,  must  be 
designed  to  protect  public  welfare  in 
addition  to  public  health,  and,  thus,  are 
more  stringent.  As  discussed  above,  the 
Reference  Air  Concentration  (RAC) 
used  in  today's  rule  for  Lead  is  based  on 
the  Lead  NAAQS.  As  the  Agency 
develops  additional  NAAQS  for  toxic 
compounds  that  may  be  emitted  from 
hazardous  waste  incinerators,  we  will 
consider  whether  the  acceptable 
ambient  levels  (and,  subsequently,  the 
feed  rate  and  emission  rate  Screening 
Limits)  ulimately  established  under  this 
rule  should  be  revised.  We  note  again 
that  the  reference  air  concentration 
values  (and  risk-specific  dose  values  for 
carcinogens)  presented  here  in  no  way 
preclude  the  Agency  from  establishing 
NAAQS  as  appropriate  for  these 
compounds  under  authority  of  the  CAA. 

a.  Derivation  of  Oral  RfDs/RACs. 
Many  commenters  responded  to  the 
issue  of  derivation  of  oral  RfDs/RACs, 
questioning  the  scientific  basis  for  the 
oral  RfDs  and  conversion  of  RfDs  to 
RACs.  Some  commenters  stated  that  use 
of  oral  RfDs  do  not  factor  in  differences 
in  routes  of  exposure  (e.g.,  absorption, 
first-pass  effects)  when  extrapolating 
from  oral  to  inhalation  routes  of 
exposure.  As  discussed  above,  we 
acknowledge  the  limitations  of 
developing  RACs  from  oral  RfDs  but 
continue  to  believe  the  approach  used  is 
reasonable  and  the  best  available 
approach  until  the  Agency's  Inhalation 
RJD  Workgroup  can  provide  inhalation 
values. 

Other  commenters  directed  their 
comments  exclusively  to  lead,  indicating 
that  the  lead  RAC  was  arbitrary.  EPA 
has  based  the  lead  RAC  on  the  National 
Ambient  Air  Quality  Standard 
(NAAQS).  This  was  done  in  part 
because  no  reference  dose  or  cancer 
potency  slope  is  currently  available  for 
this  metal.  "The  final  rule  uses  10%, 
rather  than  25%  as  is  used  for  other 
compounds,  as  an  apportionment  factor 
(as  proposed)  because  the  Agency  is 
particularly  concerned  with:  (1)  The 
possible  high  contribution  of  lead 
exposure  by  indirect  pathways. 


partiodarly  in  urban  environments;  and 
(2)  the  growing  concern  of  low  level  lead 
exposure  in  children  since  the  lead 
NAAQS  was  established.  (Tlie  Agency 
currently  plans  to  propose  to  readjust 
the  lead  NAAQS  in  1991.) 

b.  Apportionment  Some  commenters 
questioned  EPA's  proposal  apportioning 
75%  of  the  RfD  to  other  non-specified 
sources,  thus  causing  the  RAC  to 
correspond  to  25%  of  the  RfD.  The 
commenters  indicated  that  the  figure  of 
75%  from  other  sources  was  arbitrary 
and  could  vary  from  one  chemical  to 
another.  They  suggested  that  unless 
other  sources  of  exposure  were 
identified,  the  RAC  should  reflect  100% 
of  the  RfD. 

EPA  has  chosen  a  fraction  (25%)  of  the 
RfD  to  serve  as  the  basis  for  the  RACs 
because  indirect  pathways,  known  to 
contribute  to  risks,  are  not  quantified  in 
these  regulations.  Even  apart  from 
exposures  contributed  by  sources 
separate  from  the  boiler,  industrial 
furnace,  or  incinerator,  indirect 
pathways  from  emissions  from  these 
devices  themselves  may  contribute  75% 
or  more  to  risk.  Such  indirect  (i.e.,  non- 
inhalation) pathways  include  deposition 
of  emitted  chemicals  on:  (1)  Gardens 
and  crops  directly  consumed  by 
humans;  (2)  meadows  used  for  grazing 
by  beef  cattle  and  other  edible  livestock; 
and  (3)  meadows  and  fodder  used  by 
dairy  cattle  (and  subsequent  milk 
consumption  by  humans). 

Such  real  exposures,  which  are  not 
quantified  in  these  rules,  are  accounted 
for  by  the  allowance  for  75% 
contribution  from  other  sources. 
Moreover,  it  is  questionable  whether 
any  single  faciUty  should  be  allowed  to 
consume  100%  of  an  individual's 
exposure  allowance,  above  which  any 
further  exposure  might  cause  adverse 
health  effects. 

B.  Air  Dispersion  Modeling 

The  Agency  used  air  dispersion 
modeling  to  develop  the  Screening 
Limits  and  dispersion  modeling  is 
available  as  the  exposure  assessment 
component  of  the  site-specific  risk 
assessment  option.  A  more  extensive 
discussion  of  air  dispersion  modeling  is 
included  in  the  1989  supplemental  notice 
(see  54  FR  43752-54).  This  discussion 
focuses  on  derivation  of  Screening 
Limits  wherein  the  dispersion  models 
are  used  to  "back-calculate"  emission 
rates  from  acceptable  ground  level 
concentrations.  The  section  is  also 
applicable  to  dispersion  modeling  used 
for  the  risk  assessment  option  (where 
ground  level  concentrations  are 
predicted  from  estimated  emissions 
rates).  The  reader  is  referred  to  this 
discussion  for  further  information  about 


air  dispersion  modeling.  It  should  be 
noted  that  for  the  purposes  of  the  risk 
assessment  option,  more  site-specific 
information  may  be  used  in  place  of 
some  of  the  conservative  default 
assumptions  used  to  derive  the 
Screening  Limits,  generally  resulting  in 
lower  predicted  ambient  air 
concentrations. 

1.  Option  for  Site-Specific  Modeling 

In  responding  to  this  provision  in  the 
proposal,  many  commenters  argued  for 
procedures  which  would  allow  greater 
flexibility  in  the  air  dispersion  modeling 
process.  Many  commenters  seemed  to 
confuse  the  issues  of  dispersion 
modeling  used  for  the  Screening  Limits, 
and  modeling  for  the  site-specific  risk 
assessment.  EPA  concedes  that  many 
assumptions  used  to  develop  the 
Screening  Limits  are,  by  design, 
conservative  to  ensure  that  the  Limits 
are  protective  in  most  cases.  These 
assumptions  do  not  apply,  however, 
when  an  owner  or  operator  conducts 
site-specific  dispersion  modeling  under 
the  Tier  III  standards.  For  site-specific 
dispersion  modeling,  procedures 
specified  in  EPA's  Guideline  on  Air 
Quality  Models  must  be  used. 

2.  Terrain-Adjusted  Effective  Stack 
Height 

Two  commenters  stated  that  in 
adjusting  the  stack  height  to  account  for 
local  terrain  and  differentiating  for 
terrain  in  the  screeing  limits,  EPA  is 
"double  counting"  the  influence  of 
terrain  lumecessarily.  One  commenter 
added  that  such  terrain  adjustment  of 
stack  height  is  not  supported  by  the 
current  EPA  Guideline  on  Air  Quality 
Models  (Revised)  and  should  be 
eliminated. 

EPA  acknowledged  this  "double 
counting"  of  terrain  in  the  supplement  to 
the  proposed  rule  (54  FR  43759),  stating 
that  this  additional  conservatism  is 
necessary  to  account  for  the  wide  range 
of  terrain  complexities  encountered  at 
real  facilities.  EPA  continues  to  believe 
that  this  double  counting  is  necessary. 
Without  this  conservatism,  additiond 
criteria  would  have  to  be  added  to  the 
existing  list  (see  S  266.106[b](7]]  for 
determining  when  the  screening  limits 
may  not  be  conservative  and,  thus,  may 
not  be  used.  Commenters  did  not 
propose  (and  provide  support  for) 
additional  criteria  for  determining  when 
the  use  of  less  conservative  screening 
Umits  would  be  appropriate.  Further, 
EPA  believes  that  additional  criteria 
would  complicate  and  delay  the 
implementation  of  the  rule  by  placing 
additional  burden  on  regulatory 
officials.  Moreover,  if  a  facility  cannot 


Tim 


/  Vol  5a>  No.  36  /  Tlwiraday.  February  21.  1991  /  Rules  aad  ReguUtfons 


meet  ±9  tamdk^haaiH,  Ihm  tite^ 
specific  diipenkm  Bwd^a^  msy  be 
ufled  to  dwo— trale  lompMnf  e  with 
the  Tier  IB  etandiKii.  Detailed. 
ccmprehciMivt  diipenioa  modeling 
generally  coots  less  thss  tSJOtO  snd, 
thus,  should  not  pose  s  awhstsntisl 
burden.  In  fact  sisny  BIPs  hsv*  abesdy 
conducted  such  modeling  to  comply 
with  applicable  standards  under  the 
Qean  Air  Act  Finally,  the  final  rule 
minimi  les  the  betden  ofdispetsioo 
modeBof  by  sUowiog  the  use  at 


3.  Conservatism  in  Screening  Limits 

Five  coBUBsaters  stated  that  EPA's 
approach  to  setting  the  screeoiag  linits 
is  overly  ooDservative  and  illustrated 
this  by  cakulatlzH  the  difference  in 
estimated  youiullevel  concentrations 
using  site-qiedfic  information  as 
oppoeed  to  the  d^auU  assumptiona 
recommended  for  the  Screening  Limits. 

It  should  be  noted  that  the  Agency 
would  expect  that  the  use  of  site- 
spedfic  infonnation  would  lead  to 
higher  emission  limits  than  under  the 
screening  limits.  However,  the  Agency 
developed  fieed  rate  and  eraisaion  rate 
screening  limits  with  the  intent  of 
minimixing  the  need  of  site-spedHc 
dispersioQ  nodehng  and  thus  reducing 
the  burden  of  demonstrating  compliance 
with  the  emissions  standards.  To  ensure 
that  the  limits  are  protective  in  most 
cases,  however,  the  Agency  derived  the 
limits  using  conservative  assumptioas. 
The  Agency  believes  that,  although  the 
assumptions  are  reasonable,  they  would 
likely  limit  emissions  by  a  factor  of  2  to 
20  times  lower  than  would  be  allowed 
by  site-specific  dispersion  modeling  [54 
PR  43758). 

4.  GEP  Stack  Height. 

Two  commenters  stated  that  EPA 
should  not  impose  a  CEP  stack  height 
limitation  for  existing  stacks.  The 
commenters  went  on  to  state  that  EPA 
should  allow  modeling  of  emissions  at 
actual  stack  height  for  existing  stacks 
or,  at  s  minimum,  adopt  a  grandfather 
provision  to  exclude  GEP  from  applying 
to  stacks  constnicted  prior  to  December 
31. 197a  One  conunenter  also  indicated 
that  EPA  should  recognize  that  the  stack 
hei^t  used  for  conducting  a  site-specific 
dispersion  modeling  analysis  may 
exceed  CEP  formula  height,  as  allowed 
under  section  123  of  the  Clean  Air  Act 

The  Agency  maintains  that  in 
complying  with  the  metals  and  HC1/C1« 
controls  credit  will  not  be  allowed  for 
stack  heights  greater  than  CEP.  GEP 
stack  heights  are  determined  in  a 
manner  consistoit  with  the  Guideline 
for  Determination  of  Good  Engineering 
Practice  Stack  Height  (Technical 


SapfoH  Document  for  ^  Stack  Height 
RegnletioM),  Revised  (EPA  460/48(V- 
023R). 

EPA's  position  here  is  consistent  with 
the  prohibition  on  using  physical  stack 
hei^t  in  excess  of  GEP  in  the 
development  of  emission  limitations 
under  EPA's  Air  Program  at  40  CFR 
51.118  and  40  CFR  51.164.  Stadc  heights 
higher  than  GEP  camot  be  used  for 
compliance  purposes  because  such 
stacks  merely  provide  added  dispersion 
and  dilution  of  ambient  levels.  EPA 
prefers  that  polhitants  be  removed  from 
the  stack  gas  to  avoid  build-up  of 
persistent  pollutants  (e.g.,  metals)  in  the 
environment  and  subsequent  indirect 
exposure  through,  for  example,  the  food 
chain,  b  adcfition,  better  dispersion  of 
emissions  of  carcinogenic  compounds 
can  merely  expose  larger  populations  to 
(albeit  lower)  concentrations  of 
pollutants  tind  may  not  decrease  the 
aggregate  population  risk  (i.e..  cancer 
incidents/year  in  the  affected 
population}. 

5.  Phime  Rise  Table 

One  commenter  recommended  that 
EPA  extend  Table  F-2  (plume  rise]  and 
Tables  E-1  through  E-10  (feed  rate  and 
emissions  screening  limits)  of  the 
October  28, 1989  supplemental  notice  to 
account  for  the  high  flow  rates  typical  of 
many  cement  plant  stacks.  Another 
commenter  stated  that  the  effective 
stack  height  of  most  utility  boilers 
exceeds  the  maximum  stack  height 
contained  in  Tables  E-1  through  E-10. 
One  commenter  indicated  that  the 
plume  rise  values  presented  in  Table  F- 
2  are  not  conservative  for  conditions  of 
neutral  atmospheric  stability  at  average 
to  high  wind  speeds  or  for  stable 
atmospheric  conditions  at  all  typical 
wind  speeds.  This  commenter  added 
that  the  screening  limits  based  on  Table 
F-2  plume  rise  may  not  be  conservative 
for  regions  having  complex  terrain. 

For  the  final  rule,  the  plume  rise 
values  presented  in  Table  F-2  of  the 
supplement  to  the  proposed  rule  were 
revised  and  the  table  was  expanded  to 
include  higher  stack  exit  flow  rates 
indicative  of  cement  kiln  stacks  (exit 
flow  rates  were  increased  up  to  a  level 
of  200  m*/s).  See  appendix  VI  to  the 
final  rule.  The  plume  rise  table  values 
were  originally  developed  based  on 
plume  rise  equations  presented  m  the 
1979  User's  Guide  to  the  Industrial 
Source  Complex  (ISC)  model.  The  plume 
rise  formulation  in  the  ISC  model  has 
since  been  changed  to  correspond  to  the 
way  other  EPA  models  determine  plume 
rise.  Consequently,  the  entire  table  was 
revised,  based  on  conservative 
application  of  the  updated  neutral  and 


stable  beoysnt  plume  rise  equations.^' 
The  revised  values  of  phmie  rise 
represent  the  lowest  value  of 
conservative  stable  buoyant  and  neutral 
buoyarrt  plume  rise  for  each  flow  rate/ 
temperature  level. 

The  range  of  terrain-adiusted  effective 
stack  heights,  shown  in  Tables  E-I 
throu^  E-10  of  the  supplemental  notice^ 
was  not  increased  beyond  the  height  of 
120  meters.  This  height  was  determined 
to  be  the  maximimi  terrain-adfusted 
effective  stack  height  based  on  the  stack 
parameter  and  site  location  data  used  in 
the  develo{Hnent  of  the  dispersion 
coefficients  (as  described  in  appendix  F 
of  the  proposed,  supplemental  rule). 
Facilities  with  terrain-ad)usted  effective 
stack  heights  that  exceed  120  meters 
have  the  option  of  conducting  site- 
specific  dispersion  modeling  to 
demonstrate  compliance. 

6.  Compliance  by  Manipulating  Effective 
Stack  Het^ 

One  commenter  claimed  that  facilities 
may  elect  to  circumvent  compliance  by 
manipulating  their  effective  stack 
heights.  This  commenter  added  that 
additional  exposures  could  result  from 
the  increased  dispersion  bom  taller 
stacks.  The  Agency  acknowledges  that 
an  owner  or  operator  could  increase 
physical  stack  height  up  to  the  GEP 
maximum  to  achieve  better  dispersion 
and  hence  a  higher  allowable  emission 
rate.  The  Agency  maintains,  however, 
that  it  is  more  protective  of  human 
health  and  the  environment  (see 
discussion  in  section  ULB.4  above]  and 
it  may  be  more  cost-effective  to  upgrade 
emission  control  equipment  to  state-of- 
the-art  control,  rather  than  to  increase 
stack  height,  particularly  given  that  the 
Agency  plans  to  consider  in  the  future 
whether  additional  controls  are  needed 
to  better  control  metals  emissions.  See 
discussion  in  section  I  of  Part  Three  of 
this  preamble. 

7.  Effect  of  HCl  Emissions  on  Acid  Rain 

One  commenter  disagreed  with  the 
use  of  Screening  Limits  for  HCl  which 
are  based  solely  upon  effective  stack 
height  terrain  and  land  use.  This 
commenter  maintained  that  this 
approach  ignores  the  effects  of  HCl  in 
atmospheric  reactions  and  acid  rain. 

Addressing  potential  effects  of  HCl  in 
atmospheric  reactions  and  acid  rain  is 
beyond  the  scope  of  this  rule.  The 
screening  limits  were  developed  to 


*'  Memorandain  froa  Stt«  TMnpteman.  Radian 

Corp..  to  Dwight  HltuUck.  EPA.  entitlsd  "Derivation 
of  Plume  Rise  Values  for  BIFs~.  dated  November  3a 
1990. 
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protect  human  hecdth  in  the  vicinity  of 
facilities  burning  hazardous  waste. 

a  Building  Wake  Effects 

One  commenter  stated  that  emissions 
limits  based  on  effective  stack  height 
terrain,  and  land  use  would  not  be 
conservative  in  cases  where  stacks  are 
subject  to  building  wake  effects.  This 
commenter  added  that  only 
consideration  of  building  wake  effects 
will  lead  to  conservative  concentrations 
for  stacks  influenced  by  nearby 
structures  and  recommended  that  site- 
specific  dispersion  modeling  be  required 
in  all  cases  where  the  "Guideline  for  Air 
QuaUty  Models  (Revised)"  indicates  the 
necessity  for  consideration  of  building 
wake  effects. 

The  development  of  the  conservative 
dispersion  coefficients  incorporated  an 
eleventh  hypothetical  source  in  order  to 
represent  facilities  whose  release 
heights  do  not  meet  good  engineering 
practice  and  whose  plumes  would  thus 
be  subject  to  building  wake  effects  (54 
FR  43752).  In  addition,  the  Agency 
acknowledges  that  the  dispersion 
coefficients  used  to  estabUsh  the  Tier  I 
and  n  Screening  Limits  may  not  be 
conservative  in  extremely  poor 
dispersion  conditions  or  when  the 
ambient-air  receptor  is  located  close  to 
the  source  and  has  therefore  defined 
five  situations  for  which  the  permit 
writer  should  require  site-specific 
dispersion  modeling  (54  FR  43754). 
Furthermore,  the  Agency  is  reserving  the 
right  to  require  that  a  site-specific 
dispersion  modeling  analysis  be 
conducted,  irrespective  of  whether  the 
faciUty  meets  the  specific  Screening 
Limits.  Thus,  the  permit  v/riter  has  the 
option  of  overruling  use  of  Tier  I  or  II,  if 
a  probability  exists  that  application  of 
this  methodology  would  not  be 
protective  of  the  health-based 
standards.  The  Tier  III  approach  of 
couducting  site-specific  dispersion 
modeling  requires  incorporation  of 
building  wake  effects,  as  necessary,  in 
the  modeling  analysis.  The  Tier  I  and  II 
Screening  Limit  methodology  was  not 
further  modified  to  account  for  these 
factors,  as  it  already  embodies  repeated 
use  of  conservative  assumptions. 

C  Consideration  of  Indirect  Exposure 
and  Environmental  Impacts 

1.  Indirect  Exposure 

During  the  proposal  stages  of  these 
regulations,  a  few  commenters 
recommended  Incorporating  indirect 
exposure  pathways  into  the  risk 
assessment  process.  Indirect  exposure  is 
defined,  in  these  regulations,  as  any 
exposure  pathway  other  than  direct 
inhalation  of  emissions  fi^m  a  boiler  or 


industrial  furnace.  One  commenter 
maintained  that  emissions  such  as 
metals,  chlorinated  dioxins,  and  furans 
would  be  environmentally  persistent 
and  able  to  enter  the  food  chain  after 
deposition  on  the  ground  (including 
crops,  pasture  land,  surface  waters). 
Consequently,  the  commenter  argued 
that  indirect  exposures  should  be 
factored  into  the  risk  assessment. 

EPA  recognizes  that  the  contribution 
of  indirect  pathways  may  be  significant. 
However,  the  Agency  believes  that  other 
conservative  procedures,  such  as 
apportioning  75%  of  exposures  to  either 
indirect  pathways  or  other  emission 
sources  (that  can  contribute  to 
background  levels)  in  the  calculation  of 
RACs,  will  help  offset  the  contribution 
of  indirect  pathways.  Another 
significant  source  of  conservatism, 
offsetting  the  contribution  of  indirect 
pathways,  is  represented  by  the  inherent 
uncertainty,  and  consequent 
conservatism,  in  the  models  used  to 
estimate  unit  risk  values.  Use  of  the  MEI 
in  the  Screening  Limits  procedure 
comprises  yet  another  conservative 
element  in  the  risk  assessment  process 
which  would  offset  direct  estimation  of 
indirect  pathway  exposure.  Therefore, 
the  Agency  has  not  modified  the  risk 
assessment  process  to  address  indirect 
pathways. 

2.  Non-human  Health  Related 
Environmental  Impacts 

One  commenter  noted  that  for  many 
pollutants,  environmental  standards  for 
certain  flora  and  fauna  may  be  more 
stringent  than  for  humans.  Therefore, 
the  effect  on  non-human  receptors 
should  not  be  ignored  in  the  regulations 
and  the  environmental  risks  should  be 
evaluated. 

EPA  is  concerned  about  the  potential 
effects  of  BIF  emissions  on  non-human 
receptors.  While  some  environmental 
standards  are  available  for  the 
protection  of  environmental  receptors 
(notably  EPA  water  quaUty  criteria  for 
aquatic  organisms),  methods  for 
qucmtifying  exposure  and  defining 
acceptable  levels  for  non-human 
receptors  are  still  largely  in  the 
developmental  stages.  Tlius,  until  these 
critical  procedures  are  better 
established,  the  Agency  is  not  requiring 
such  an  evaluation  at  this  time. 
However,  as  noted  earlier,  some  of  the 
conservatism  in  the  human  health  risk 
assessment  is  designed  to  compensate 
for  the  absence  of  direct  environmental 
standards. 

D.  Acceptable  Risk  Level  for 
Carcinogens 

Today's  rule  limits  the  incremental 
lifetime  cancer  risk  to  the  hypothetical 


maximum  exposed  individual  (MEI)  to 
10~*.  This  risk  level  is  within  the  range 
of  levels  historically  used  by  EPA  in  its 
hazardous  waste  and  emergency 
response  programs — 10"*  to  10'*. 

Under  the  rule,  we  are  limiting  the 
aggregate  risk  to  the  MEI  from 
carcinogenic  metals  to  10~*,  and  the 
aggregate  risk  from  carcinogenic  organic 
compounds  (dioxins  and  furans  and 
other  PICs  under  provisions  of  the 
alternative  HC  limit)  to  10" ».  This  will 
limit  in  most  cases  the  risk  from 
individual  carcinogenic  compounds  to 
levels  on  the  order  of  10"*  but  below 
10"*.  The  rule  does  not  require  that  the 
risk  from  carcinogenic  organic 
compounds  be  added  to  the  risk  from 
carcinogenic  metals.  This  is  because  the 
Agency  does  not  believe  it  is 
appropriate  to  sum  the  risk  from  metals 
(i.e.,  arsenic,  beryllium,  cadmium,  and 
chromium)  that  are  known  or  probable 
human  carcinogens  (Group  A  or  B 
carcinogens  under  the  weight-of- 
evidence  approach]  with  the  risk  from 
organic  compounds,  many  of  which  are 
possible  htmian  carcinogens  (Group  C 
carcinogens). 

In  selecting  a  10"  *  aggregate  risk 
threshold  level  for  this  rule,  we 
considered  risk  thresholds  in  the  range 
of  10"*  to  10"*,  the  range  the  Agency 
generally  uses  for  various  aspects  of  its 
hazardous  waste  programs. 

We  considered  limiting  the  aggregate 
risk  of  the  MEI  to  10"*  but  determined 
that  this  risk  threshold  would  be 
unnecessarily  conservative  for  the 
purpose  of  this  rule.  In  reaching  this 
determination,  we  considered  that  at  an 
aggregate  risk  level  of  10"*,  the  risk  level 
for  individual  metals  would  be  on  the 
order  of  10"',  which  we  believe  is  overly 
conservative  for  this  rule. 

Alternatively,  we  considered  limiting 
the  aggregate  risk  to  the  MEI  to  10"  *.  An 
aggregate  risk  threshold  of  10"*  would 
result  in  limiting  the  risk  level  for 
individual  carcinogens  on  the  order  of 
10"».  We  did  not  select  a  10"*  aggregate 
risk  threshold  for  this  proposed  rule  for 
a  number  of  reasons.  In  selecting  the 
appropriate  risk  level  for  a  pariicular 
regulatory  program,  the  Agency 
considers  such  factors  as  the  particular 
statutory  mandate  involved,  nature  of 
the  pollutants,  control  alternatives,  fate 
and  transport  of  the  pollutant  in 
different  media,  and  potential  human 
exposure.  The  Agency  believes  that  a 
10"*  risk  level  is  appropriate  for  this  rule 
because:  (1)  The  rule  limits  emissions 
considering  only  direct  exposure  via 
inhalation  of  dispersed  emissions.  Other 
routes  of  exposure  (e.g.,  soil  ingestion, 
uptake  through  the  food  chain)  are  not 
accounted  for  by  this  methodology. 
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which,  Btans  the  risk  is  somewhat 
higher.  (2)  the  carninogpnir  metals  that 
the  rule  controls  are  Group  A  or  B  (iA, 
known  or  probable]  human  carciaogens; 
(3)  we  are  cooccned  about  the  potential 
risks  posed  big  the  unknown  poAutaots 
these  devices  caa  emit — Le..  products  of 
incomplete  combustion  (PIC^);"*  and  (4) 
the  10~*  risk  level  does  not  result  hi  a 
rule  that  poses  a  substantial  burden  on 
the  regulated  conummity  given  that  it  is 
neither  a  ma|Qt  rule  as  defined  by 
Executive  Order  12291  nor  will  it 
significantly  impact  small  entities. 

When  the  proposed  regulations  were 
published  and  comments  were  solicited 
from  affiected  parties,  several 
commenters  responded  to  the  issue  of 
acceptable  risk  levels  for  exposure  to 
carcinogens.  TTicse  commenters 
questioned  the  basis  of  10'*^  as 
representing  an  acceptable  risk  level. 
They  maintained  that  the  discnssion  in 
the  role,  serving  as  the  rationale  or 
justificatioR  for  selecting  this  level  of 
risk,  was  inadequate.  Others  asserted 
that  the  selected  acceptable  level  of 
cancer  risk  was  not  consistent  with 
other  regulations  (spectfieally.  10-'* 
cancer  risk  to  the  MEI  was  used  to  set  a 
national  emtesioo  standard  [NE^IAP] 
for  benzene,  and  10" » for  individBals 
living  "some  distance  from  the  source"). 

The  Agency  continues  to  believe  that 
the  aggregate  cancer  risk  to  the  MQ  of 
10"*  is  appropriate  here  because;  (1)  It 
provides  adequate  protection  of  public 
health;  {2i  it  Iknits  tiie  risk  from 
individual  Group  A  and  B  carcinogens  to 
risk  levels  on  the  order  of  10"*;  and  (3)  it 
is  within  the  range  of  risk  levels  the 
Agency  has  used  for  hazardous  waste 
regdatoiy  |K«igraoi6.  See  also  discussion 
in  section  ULA  above. 

£1  Use  of  MEI/ConsideratioB  of 
Aggregate  Risk 

The  Agency  considered  the  use  of 
aggregate  population  risk  or  cancer 
incidence  (Le.,  cancer  inddenta  per 
year)  in  dcweiopiog  the  national 
emiasion  limits  and  in  site-^tecific  risk 
assessments.  This  approach  coukl,  in 
some  situations,  be  more  conservative 
than  considering  only  MH  ri^  because, 
even  if  the  "acceptable"  MEI  risk  level 
were  not  exceeded,  large  population 
centers  may  be  exposed  to  emissions 
such  that  tlu  incTMsed  cancer  incidmce 
could  be  significant  However,  it  would 
be  difficult  to  develop  acceptable 
aggregate  cancer  incidence  rates. 
Nevertbefess,  it  is  likely  that  many 
facilities  that  perfcra  a  site-spedfic  MEI 
exposure  and  risk  analysis  would  also 
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generate  an  aggregate  population 
exposure  and  risk  analysis  that  could  be 
considered  by  the  Agencv. 

Several  commenters  addressed  the 
issue  ok  using  tha  mavtmuni  exposed 
individual  (MEI]  as  a  basis  for  risk 
estimation  and  recommended  using 
population  (aggregate]  risks  aa  a  more 
realistic  altcnutiva.  lliey  ouintained 
that  health  risks  are  overstated  if  based 
only  on  exposure  of  the  Maitimimi 
Exposed  Individual  (MEI).  Ag^^egate 
popolatioD-based  exposures,  which  are 
usually  much  lower  would  more 
realisticaUy  represent  site-specific 
health  risks.  Many  commenters  noted 
that  using  the  MEI  exposure  implidtly 
assumes  that  population  risks  are 
similar. 

EPA  believes  that  evaluation  of  the 
MEI  only  (and  not  aggregate  population 
risk)  is  usuaUy  a  conservative  feature  of 
the  risk  assessment  For  screening 
purposes,  a  simplified  approach  is 
necessary.  While  site-specific 
demographic  data  is  usually  readily 
available  from  1900  census  data,  its 
incorporation  into  a  screen  would 
complicate  the  screening  process 
unnecessarily.  Calculation  of  screening 
limits  based  on  the  risks  to  the  KQi 
requires  much  less  site-specific 
information,  facilitating  application  of 
the  screen  to  a  broad  range  of  sites.  If 
the  fadlity  does  not  meet  the  screening 
limits,  the  option  of  site-specific  risk 
assessment  is  still  available.  While  MEI 
exposures  are  estimated  routinely  in  a 
site-specific  risk  assessment  aggregate 
population  risks  may  tlao  be  estimated, 
if  desired. 

Several  commenters  riso  contended 
that  even  the  risk  estimates  for  the  MEI 
may  be  overiy  health-protective  since 
the  MEI  is  assumed  to  reside  at  this  hi^ 
exposure  locatkn  24  hours  per  day.  365 
days  per  year,  for  a  70-year  lifetime.  A 
more  fair  evaluation  of  MEI  risk  would 
account  for  the  attenuating  effects  of 
time  spent  indoors  and  off-site.  «m1 
indude  estimatet  of  average  residence 
times  and  facility  bfetines.  Moreover, 
some  exposure  assessments  assume  the 
MEI  is  located  at  the  point  of  maximum 
ground  level  ooscentration  predicted  by 
the  dispersion  model,  when  in  fact  no 
one  may  live  at  this  site. 

EPA  acknowledges  that  use  of  the 
hypothetical  MEI  is  a  conservative 
feature  of  the  rule  but  niaintains  that  it 
is  reasonable  to  balance  against  the 
potentially  nonconservative  features  of 
the  rule  discussed  below. 

F.  Risk  Assessment  Assumptions 

As  indicated  in  dte  above  discussion, 
we  have  used  a  number  of  assumptions 
in  the  risk  assessment  some 
conaervative  and  others 


nonconservative.  to  simplify  the 
analysis  or  to  address  issues  where 
definitive  data  do  not  exist 

Conservative  assumptions  include  the 
following: 

•  Individuals  reside  at  the  point  of 
maximum  annual  average  ground  level 
concentrations.  Furthermore,  risk 
estimates  for  carcinogens  assume  that 
the  maximum  exposed  individual 
resides  at  the  point  of  maximum  annual 
average  concentration  for  a  70-year 
lifetime. 

•  Indoor  air  contains  the  same  levels 
of  pollutants  contributed  by  the  source 
as  outdoor  air. 

•  For  ntmcarcinogenic  health 
determinations,  background  expo&ure 
afready  amounts  to  75%  of  the  RfD.  This 
includes  other  routes  of  exposure, 
including  ingestion  and  dermal.  Thus, 
the  BIF  is  only  allowed  to  contribute  2S% 
of  the  RfD  via  direct  inhalation.  The 
only  exception  is  for  bad,  where  a  BIF  is 
only  allowed  to  contribute  10%  of  the 
NAAQS.  Iliis  is  because  ambient  lead 
levels  in  urban  areas  already  represent 

a  substantial  portion  (e.g.,  one-third  or 
more)  or  the  lead  MAAQS.  In  addition, 
the  Agency  is  particularly  concerned 
about  health  risks  from  lead  in  light  of 
health  effects  data  available  since  the 
lead  NAAQS  was  established.  EPA  is 
currently  reviewing  the  lead  NAAQS  to 
determine  if  it  should  be  lowered. 

•  Risks  are  ctmsidered  for  pollutants 
that  are  known,  probable,  and  possible 
human  carcinogens. 

•  Individual  health  risk  numbers  have 
large  uncertainty  factors  implicit  in  their 
derivation  to  take  hito  effiect  die  most 
sensitive  portion  of  die  population. 

Nonconservative  assumptions  indude 
the  following: 

•  For  carcinogenic  compounds, 
indirect  routes  of  exposure  are  not 
considered,  such  as  uptake  of  arsenic, 
beryllium,  cadmium,  and  chromium 
through  the  food  chain. 

•  Although  eaussiona  are  complex 
mixtures,  interactive  effeds  of  threshold 
or  carcinogenic  compounds  have  not 
been  consitfered  in  this  regulation 
because  data  on  such  relationshifw  are 
inadequate. 

•  Environmental  effects  (i.e.,  effects 
on  plants  and  animals)  have  not  been 
considered  because  of  a  lack  of 
adequate  information.  Adverse  effects 
on  plants  and  ftnimaU  may  occur  at 
levels  lower  than  those  that  cause 
adverse  human  health  effects.  (The 
Agency  is  also  developing  procedures 
and  requesting  Science  ^^sory  Board 
review  to  consider  environmental 
effects  resulting  from  emissions  from  all 
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categories  of  waste  combustion 
facilities.) 

Many  commenters  responded  broadly 
on  the  impact  of  assumptions  and 
uncertainty  in  risk  assessment.  While 
generally  supporting  the  concept  of  risk 
assessment  some  asserted  that  EPA's 
proposed  assumptions  were  too 
conservative  regarding  estimated 
emission  levels,  dispersion  modeling, 
and  health  impact  estimation.  Further, 
they  maintained  that  assumptions  were 
not  well  enough  justified  and  the 
conservative  bias  used  for  each  of  the 
multiple  assumptions  required  in  a  risk 
assessment  tends  to  accumulate, 
resulting  in  gross  over-estimation  of 
health  impacts.  Some  of  the  specific 
assumptions  that  commenters 
considered  too  conservative  are 
discussed  in  the  following  paragraphs. 

Two  commenters  asserted  that 
emission  control  technology  should  not 
be  assumed  absent  when  estimating 
emission  levels.  One  commenter 
recommended  that  sensitivity  analysis 
be  incorporated  into  the  risk  assessment 
process.  This  commenter  also 
recommended  incorporation  into  the  risk 
assessment  of  population  mobility  (i.e., 
time  spent  away  fit)m  the  site),  facility 
lifetimes  less  than  70  years,  and  an 
attenuation  factor  for  time  spent 
indoors,  rather  than  assume  24  hr/day. 
70-year  exposure. 

Many  of  the  respondents  argued  that 
economic  impacts  resulting  from  overly- 
conservative  risk  assessments  are 
substantiaL  To  avoid  some  of  the 
default  assumptions  is  also  burdensome 
in  the  commenters'  judgment  requiring 
trial  bums,  emissions  measurements, 
slag  and  product  assays,  and  detailed 
air  quality  dispersion  modeling. 

Although  many  of  the  assumptions 
discussed  by  the  commenters  are 
conservative  in  nature,  it  is  difficult  to 
determine  how  less  conservative 
assumptions  could  be  used  in  light  of  the 
considerable  associated  uncertainty. 
Much  of  the  conservatism  referred  to 
originates  from  assumptions  used  to 
derive  screening  levels.  When  screening 
levels  are  derived,  eidier  (1)  No  site- 
spedfic  information  is  available  (nor 
may  be  assumed  if  the  procedure  is 
intended  to  screen  a  variety  of  sites);  or 
(2)  incorporation  of  site-specific 
information  in  the  derivation  of 
screening  levels  would  so  complicate 
the  process  as  to  render  it  prohibitively 
time-consuming  and  defeat  its  utility  as 
a  screen.  Thus,  in  light  of  the  uncertainty 
(i.e.,  no  site  specific-information), 
conservative  assumptions  are  used  to 
derive  the  screening  limits  that  EPA 
believes  to  be  protective  of  human 
health  and  the  environment 


If  the  facility  fails  to  meet  the 
screening  criteria,  the  option  of  site- 
specific  risk  assessment  is  still 
available.  For  site-specific  risk 
assessment  more  realistic  and  less 
conservative  assumptions  may  be 
incorporated,  reflecting  actual  site  or 
faciUty  conditions. 

V.  Controls  for  Emissions  of  Toxic 
Metals 

The  Agency  has  identified  12  toxic 
metals  in  appendix  VIII  of  40  CFR  part 
261  that  may  pose  a  hazard  to  human 
health  and  Uie  environment:  antimony, 
arsenic,  barium,  beryllium,  cadmium, 
hexavalent  chromium,  lead,  mercury, 
nickel,  selenium,  silver,  and  thallium. 
Five  of  these  metals  (or  their 
compounds)  are  known  or  suspected 
carcinogens:  arsenic,  beryllium, 
cadmium,  hexavalent  chromium,  and 
nickel. 

Many  of  these  toxic  metals  are 
contained  in  hazardous  waste  that  is 
burned  in  boilers  and  industrial 
furnaces.  Many  hazardous  waste  fuels 
contain  metals  at  levels  orders  of 
magnitude  higher  than  levels  found  in 
No.  6  fuel  oil.  Metal-bearing  wastes 
typically  used  as  fuel  in  boilers  and 
industrial  furnaces  include  spent 
halogenated  and  nonhalogenated 
degreasing  solvents  used  for  metals 
cleaning,  paint  manufacturing  wastes, 
and  other  organic  liquid  wastes  with 
high  heating  values.  Currently,  metals 
emissions  from  the  burning  of  these 
wa8tes.are  not  controlled  under  RCRA 
for  boilers  and  the  types  of  industrial 
furnaces  that  bum  hazardous  wastes. 
Emissions  of  carcinogenic  metals  can 
potentially  result  in  increased  lifetime 
cancer  risks  of  greater  than  1  x  10~*  and 
emissions  of  noncarcinogenic  metals 
such  as  lead  can  result  in  ambient  levels 
that  result  in  adverse  health  effects. 

Today's  final  rule  promulgates  the 
controls  as  discussed  in  the  October 
1989  supplement  to  the  proposed  rule 
(see  54  FR  43728-29].^*  See  §  266.106. 
The  rules  establish  metals  emission 
limits  for  10  toxic  metals)  **  listed  in 


**  Given  time  constraints  in  developing  the  final 
rule  for  promulgation,  response  to  major  comments 
could  not  be  pcovkiMl  in  the  preamble.  ResponsM  to 
comments  are  provided  in  the  Comment  Response 
Document  for  the  BIF  Regulation. 

**  As  proposed,  the  rule  does  not  limit  emissions 
of  nickel  and  selenium  (see  M  FR  43720).  Limito 
cannot  be  established  fbr  eelenium  becanee  the 
Agency  has  inadaqnate  hsalth  data  to  establish  a 
reference  air  coBcentration.  Nickel  is  not  controlled 
because  the  two  nickel  compounds  suspected  at  this 
time  of  being  potential  human  carcinogens,  nickel 
carbonyl  and  subsnlfide.  are  not  likely  to  be  emitted 
bom  oombustioa  devices,  given  their  highly 
oxidizing  conditions.  In  the  IflSB  supplemental 
notice  to  the  propoeed  rule,  EPA  requested 
comments  on  wtiether  the  reduced  carcinogenic 
forms  of  nickel  wbk  likely  to  t)e  emitted  from 


appendix  VIII  of  «)  CFR  part  261  based 
on  projected  inhalation  health  risks  to  a 
hypothetical  maximum  exposed 
individual  (MEI).  The  standards  for  the 
carcinogenic  metals  (arsenic,  bei^llium, 
cadmium,  and  chromium)  limit  the 
increased  lifetime  cancer  risk  to  the  MEI 
to  a  maximum  of  1  in  100,000.  The  risk 
from  the  four  carcinogens  must  be 
summed  to  ensure  that  the  combined 
risk  is  no  greater  than  1  in  100,000.  The 
standards  for  the  noncarcinogenic 
metals  (antimony,  barium,  mercury, 
silver,  and  thallium)  are  based  on 
Reference  Doses  (RfDs)  below  which 
adverse  health  effects  have  not  been 
observed.  The  standard  for  lead  is 
basetl  on  the  National  Ambient  Air 
Quahty  Standard  (NAAQS)  for  lead. 

The  owner  and  operator  must  analyze 
the  hazardous  waste  to  be  burned  and 
comply  with  the  standard  for  each  of  the 
10  metals  that  could  reasonably  be 
expected  to  be  in  the  waste.  The  metals 
excluded  from  analysis  must  be 
indentified  and  the  basts  for  their 
exclusion  explained  to  ensure  that  there 
is  adequate  justification  for  not 
analyzing  for  a  particular  metal. 

The  standards  ai^  implemented 
through  a  three-tiered  appix)ach. 
Compliance  with  any  tier  is  acceptable. 
The  tiers  are  structured  to  allow  higher 
emission  rates  (and  feed  rates)  as  the 
owner  or  operator  elects  to  conduct 
more  site-specific  testing  and  analyses 
(e.g.,  emissions  testing,  dispersion 
modeling).  Thus,  the  feed  rate  limits 
under  each  of  the  tiers  are  derived 
based  on  different  levels  of  site-specLTic 
information  related  to  faciUty  design 
and  surrounding  terrain.  Under  tier  I 
(see  S  26e.l06(b)),  the  Agency  has 
provided  conservative  waste  feed  rate 
limits  in  reference  tables  as  a  function  of 
effective  stack  height  and  terrain  and 
lemd  use  in  the  vicinity  of  the  stack.  The 
ov^mer  or  operator  demonstrates 
compliance  by  waste  analysis,  not 
emissions  testing  or  dispersion 
modeling.  ConsequenUy,  the  Tier  I  feed 
rate  limits  are  based  on  an  assumed 
reasonable,  worst-case  dispersion 
scenario,  and  an  assumption  that  all 
metals  fed  to  the  device  are  emitted  (i.e. 
no  partitioning  to  bottom  ash  or  product 
and  no  removal  by  an  air  pollution 
control  device  (APCD)). 

Under  Tier  II  (see  S  266.106(c)),  the 
owner  or  operator  conducts  emissions 
testing  (but  not  dispersion  modeling)  to 
get  credit  for  partitioning  to  bottom  ash 


hazardous  waste  burning  devices,  especially  those 
furnaces  that  may  not  use  highly  oxidized 
conditions.  However,  the  Agency  did  not  receive 
any  comments  on  this  issue  pertinent  to  boilers  and 
industrial  furnaces. 
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or  product,  and  APCD  removal 
efficiency.  Thus,  the  Agency  has 
developed  conservative  emission  rate 
limits  in  reference  tables,  again  as  a 
function  of  effective  stack  height  and 
terrain  and  land  use  in  the  vicinity  of  the 
stack.  The  Agency  also  assumed 
reasonable,  worst-case  dispersion  under 
Tier  H. 

Under  Tier  01  (see  S  266.106(d]),  the 
owner  or  operator  elects  to  conduct 
emissions  testing  and  site-specific 
dispersion  modeling  to  demonstrate  that 
the  actual  (measured)  emissions  do  not 
exceed  acceptable  levels  considering 
actual  (predicted)  dispersion. 

The  metals  controls  apply  both  to 
facilities  applying  for  a  part  B  operating 
permit  and  to  facilities  operating  during 
interim  status.  See  section  VII  of  part 
Three  of  this  preamble  for  discussion  of 
how  the  standards  apply  during  interim 
status. 

A.  Background  Information 

The  following  sections  simmiarize 
EPA's  regulation  of  metals  emissions 
horn  boilers  and  industrial  furnaces 
under  other  statutes,  the  1987  proposed 
rule  and  comments  received  on  that 
proposal,  and  the  basis  for  the  1989 
revision  to  the  proposed  rule  and 
comments  received  on  that  revised 
approach. 

1.  Metal  Standards  Under  Other  Statutes 

As  discussed  below,  EPA  has 
promulgated  standards  apphcable  to 
boilers  and  industrial  furnaces  under 
other  statutes  for  some  but  not  all  of  the 
10  toxic  metals  controlled  by  today's 
rule.  Under  the  Qean  Air  Act  (CAA). 
EPA  established  National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPS)  for  arsenic  beryllium,  and 
mercury  for  certain  categories  of  sources 
(40  CFR  part  61).  These  emission 
standards  were  developed  considering 
the  quantities  and  types  of  metals 
emissions  from  various  source 
categories,  current  control  practices,  and 
the  economic  impacts  of  reducing 
emissions.  In  addition.  EPA  has 
established  National  Ambient  Air 
Quality  Standards  »»  (NAAQS)  for  lead 
and  particulate  matter.  These  ambient 
standards  are  implemented  by  states 
under  the  State  Implementation  Plan 
(SIP)  program  to  control  major  sources 
of  lead  and  particulate  emissions.  The 
Agency  does  not  believe  that  lead 
emissions  standards  have  been 


**  We  note  that  the  reference  air  concentration 

value*  for  noncarcinogena  and  ritk-ipecific  doi* 
value*  for  carcinogen*  eatabliahed  by  today'*  rule 
are  not  intended  to.  and  in  no  way,  preclude  the 
Agency  from  ettabliahtng  NAAQS  a*  appropriate 
for  theae  compound*  under  authority  of  the  Clean 
Air  Act. 


established  under  the  SEPs  for  any 
boilers  and  for  many  industrial  furnaces 
that  bum  hazardous  waste  fuels  (e.g., 
cement  and  light-weight  aggregate  kilns) 
because  they  are  not  major  lead  emitters 
as  defined  under  the  NAAQS.  Therefore, 
EPA  believes  that  today's  metals 
controls  are  not  redundant  to  existing 
Agency  standards,  and.  thus,  are 
necessary  to  ensure  adequate  protection 
of  human  health  and  the  environment 

Particulate  emission  standards, 
however,  established  under  the  SIPs  in 
conformance  with  the  particulate. 
NAAQS.  or  by  EPA  as  New  Source 
Performance  Standards  (NSPS),  do 
apply  to  some  boilers  and  industrial 
fiirnaces  that  bum  hazardous  waste. 
The  particulate  standards  generally  limit 
metals  emissions  to  the  extent  that 
state-of-the-art  particulate  control 
technologies  will  allow.  High  efficiency 
electrostatic  precipitators  (ESPs)  or 
fabric  filters  are  usually  required  to 
meet  these  standards.  However,  these 
particulate  emission  standards  may  not 
adequately  control  metals  emissions 
from  the  burning  of  hazardous  wastes  in 
many  boilers  and  industrial  furnaces  for 
service  reasons:  (1)  The  particulate 
standards  do  not  apply  to  gas  and  oil- 
fired  boilers  (which  represent  a  large 
number  of  hazardous  waste  fuel 
burners);  (2)  smaller  coal-fired  boilers 
are  not  subject  to  NSPS  standards  and 
may  not  be  required  under  the  SIPs  to  be 
equipped  with  ESPs  or  fabric  filters;  (3) 
large  volumes  of  hazardous  waste  fuels 
are  burned  by  light-weight  aggregate 
kilns  that  are  equipped  with  low- 
pressure  wet  scrubbers  that  may  not  be 
highly  efficient  at  collecting  particulates 
in  the  less  than  1  micron  range,  the  size 
range  that  contains  the  bulk  of  the 
particulate  metals;  and  (4)  the  risks 
posed  by  metals  emissions  fi-om  these 
boilers  and  industrial  furnaces  that  are 
equipped  with  ESPs,  fabric  filters,  and 
wet  scrubbers  can  increase 
substantially  when  hazardous  waste 
fuel  is  burned  since  the  levels  of  some 
metals,  particularly  chromium  and  lead, 
can  be  much  higher  in  hazardous  waste 
than  in  coal. 

2. 1987  Proposed  Rule 

The  1987  proposed  rule  would  have 
established  a  four-tiered  standard  to 
control  emissions  of  arsenic,  cadmiimi. 
hexavalent  chromium,  and  lead.  Each 
tier  represented  a  standard  protective 
on  its  own.  and  demonstration  of 
compliance  with  any  Tier  would  have 
been  sufficient.  Tiers  I  through  III 
established  hazardous  waste  metals 
concentrations,  feed  rates,  and  emission 
screening  limits,  respectively,  as  a 
fimction  of  device  type  and  thermal 
capacity.  Tier  IV  would  have  provided 


for  site-specific  dispersion  modeling  to 
demonstrate  that,  when  the  screening 
limits  were  exceeded,  emissions  woiild 
nevertheless  not  pose  an  unacceptable 
health  risk.  Data  available  to  the 
Agency  indicated  that  only  four  of  the  12 
toxic  metals  listed  in  appendix  VIII  of 
part  261  were  likely  to  be  present  in 
hazardous  waste  bumed  in  boilers  and 
industrial  fumaces  at  levels  posing  a 
significant  health,  risk.  The  permit  writer 
would  have  determined  on  a  case-by- 
case  basis  if  any  of  the  other  toxic 
metals  were  present  at  levels  posing  a 
significant  risk. 

Public  comments  submitted  on  the  . 
1987  proposal  stated  that  EPA's 
database  on  the  metals  composition  of 
hazardous  waste  was  both  limited  and 
out  of  date  in  light  of  the  Agency's  data 
collection  efforts  at  that  time  and  the 
HSWA  statutory  requirement  to  pretreat 
waste  that  heretofore  had  been  land 
disposed.  As  a  result  of  HSWA,  more 
hazardous  waste  is  being  bumed,  and 
pretreamtent  operations  are  often  likely 
to  involve  combustion.  The  hazardous 
waste  bumed  ctirrently  and  in  the  future 
in  boilers  and  industrial  fumaces  may 
include  toxic  metals  other  than  the  four 
targeted  for  regulation  in  the  1987 
proposal.  Therefore,  the  Agency 
requested  comment  in  the  October  1989 
supplemental  notice  on  expanding  the 
list  of  regulated  metals  to  include  all  10 
appendix  VIII  metals.  (Nickel  and 
selenium  were  not  included  as  discussed 
above.)  In  addition,  if  standards  for  all 
of  the  toxic  metals  were  included  in  the 
rule,  the  burden  on  permit  writers  would 
actually  be  reduced  because  explicit  ' 
standards  would  be  provided  for  all 
metals  of  potential  concern.  Without 
explicit  standards,  permit  writers  would 
have  to  rely  on  the  omnibus  permit 
authority  of  the  statute  to  add  permit 
conditions  as  necessary  to  protect 
human  health  and  the  environment. 
Using  the  onmibus  permit  authority  can 
involve  a  lengthy  and  cumbersome 
interaction  between  permit  officials  and 
the  applicant. 

3. 1989  Supplement  to  Proposed  Rule 

Based  on  public  comments  submitted 
on  the  1987  proposed  rule  and  on 
additional  evaluation  of  the  risk 
assessment  approach  used  for  the 
proposal,  the  Agency  discussed ''  !he 
1989  supplemental  notice  whether  to  (1) 
expand  the  list  of  metals  for  which 
emissions  standards  would  be 
established  in  the  rule  to  include  all  the 
toxic  metals  listed  in  appendix  VIII  of 
part  261  (except  nickel  and  selenium,  for 
the  reasons  discussed  above);  (2) 
establish  the  screening  limits  as  a 
function  of  effective  stack  height.    . 
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terrain,  and  land  use  rather  than  as  a 
function  of  device  type  and  capacity; 
and  (3)  ratber  than  provide  the  screening 
limits  in  the  rule  itself  as  proposed  in 
1987.  provide  them  in  a  guidance 
document  that  would  be  entitled  "Risk 
Assessment  Guideline  (RAG)  for 
Permitting  Hazardous  Waste  Thermal 
Treatment  Devices". 

a.  Expanded  List  of  Metals.  In  the 
1989  supplemental  notice,  EPA  proposed 
to  expand  the  hst  of  metals  for  which 
emissions  standards  would  be 
established  in  the  rule  to  include 
antimony,  arsenic,  barium,  beryllium, 
cadmium,  hexavalent  chromium,  lead, 
mercury  silver,  and  thalliiun.  Thus,  of 
the  12  toxic  metals  listed  in  appendix 
VIII.  only  selenium  and  nickel  would  not 
be  controlled  for  reasons  discussed 
above.  Today's  final  mle  establishes 
standards  for  all  10  metals.  We  note  that 
the  controls  apply  only  to  metals  that 
are  present  in  the  hazardous  waste  feed 
at  detectable  levels  using  procedures 
specified  in  SW-«46.  See  t  266.106(a). 

b.  Revised  Basis  for  Screening  Limits. 
In  the  1989  supplemental  notice.  EPA 
also  proposed  to  revise  the  bases  for  the 
feed  rate  and  emission  rate  screening 
limits  to  correlate  them  with  stack 
height  and  terrain  and  land  use  in  the 
vicinity  of  the  facility  because  these 
parameters  more  directly  relate 
emission  controls  to  key  parameters  that 
affect  the  dispersion  of  emissions,  and 
ultimately,  ambient  levels  (i.e..  more  so 
than  the  proposed  approach  of 
correlating  the  screening  Umits  to  device 
type  and  heat  input  capacity).  When 
developing  the  Tier  I  through  Tier  III 
screening  limits  proposed  in  1987.  the 
Agency  made  a  simplified  assumption 
that  effective  stack  height  correlated 
with  thermal  capacity  (e.g.,  if  the 
thermal  capacity  of  one  device  was  10 
percent  greater  than  the  thermal 
capacity  of  another,  the  effective  stack 
height  was  also  10  percent  greater).  The 
Agency  acknowledges  that  this 
assumption  may  not  always  hold.  Stack 
height  is  often  more  a  function  of  the 
height  of  nearby  buildings  and 
surrounding  terrain  than  a  function  of 
the  heat  input  capacity  of  the  device. 
Thus,  the  final  rule  correlates  the  Tier  I 
and  Tier  II  screening  limits  to  stack 
height,  terrain,  and  land  use. 

c.  Establishing  the  Screening  Limits  in 
the  Rule.  As  originally  proposed  in  1987, 
the  final  rule  incorporates  the  Tier  I  feed 
rate  screening  limits  and  the  Tier  II 
emissions  rate  screening  limits  in  the 
rule  itself  rather  than  in  a  separate 
guidance  document.  Our  concern  (and 
many  commenters  concurred)  is  that  a 
guidance  document  would  not  carry  the 
weight  of  a  regulation — permit  writers 


would  be  free  to  accept  or  reject  the 
guidance  (i.e.,  in  this  case,  the  screening 
limits  and  the  reference  air 
concentration  (RACs)  and  risk-specific 
dose  (RSD)  values  used  to  develop  the 
limits).  In  addition,  permit  writers  would 
be  obligated  to  justify  use  and 
appropriateness  of  the  guidance  on  a 
case-by-case  basis.  This  would  place  a 
substantial  burden  on  the  permit  writer 
and  result  in  inconsistent  and  perhaps, 
inappropriate  permit  conditions.  Finally, 
implementing  the  emission  standards 
during  interim  status  as  required  by  the 
final  rule  would  be  virtually  impossible 
without  incorporating  the  screening 
limits  and  RACs  and  RSDs  in  the  rule. 

We  note  that  revisions  to  the  RACs 
and  RSD  values  will  undoubtedly  need 
to  be  made  over  time  as  the  Agency 
obtains  additional  health  effects 
information  on  the  regulated  pollutants, 
and  corresponding  revisions  to  the 
screening  limits  will  be  made  by  formal 
rulemaking  (i.e.,  proposed  revisions, 
opportunity  for  public  conunent  and 
promulgation  of  final  revisions).  In  the 
interim,  however,  permit  writers  may 
apply  stricter  limits  than  contained  in 
the  rule  (if  the  facts  justify  it)  pursuant 
to  the  omnibus  permit  auUiority  '"  in 
section  3005(c)(3). 

In  the  1989  proposal,  as  a  possible 
alternative  to  monitoring  waste  feed 
rates  and  compositions,  EPA  requested 
comment  on  using  the  results  of 
analyses  of  emission  control  residues  to 
monitor  compliance  with  the  metals 
emission  standards.  Several 
commenters  supported  this  approacL 
The  final  rule  allows  for  this  or  other 
alternative  approaches  to  implement  the 
metals  controls.  See  section  IV.C4  of 
Part  Three  of  the  preamble. 

B.  How  the  Standards  Work 

1.  Tier  III  Standards 

Tier  III  standards  are  discussed  first 
because  the  Agency  believes  that  the 
majority  of  facilities  will  elect  to  comply 
with  these  standards  rather  than  the 
Tier  I  or  Tier  II  screening  limits  to  obtain 
more  flexible  permit  limits.  The  Tier  III 
standards  (see  §  266.106(d))  require:  (1) 
Emissions  testing  to  determine  actual 
emissions  taking  into  account 
partitioning  of  metals  to  combustion  gas 
versus  ash  or  product;  and  removal  of 


metals  bom  flue  gas  by  the  eiir  pollution 
control  system  (APCS):  and  (2)  site- 
specific  dispersion  modeling  to  take  into 
account  actual  predicted  dispersion 
conditions  at  the  facility. 

To  comply  with  the  Tier  III  standards. 
predicted  ambient  concentrations  of  the 
carcinogenic  metals,  arsenic  beryllium, 
cadmium,  and  hexavalent  chromium  at 
the  hypothetical  maximum  exposed 
individual  (MEI)  may  not  result  in  an 
increased  cancer  risk  of  more  than  1  in 
100,000.  The  risk  from  each  metal  must 
be  summed  to  ensure  that  the  summed 
risk  does  not  exceed  1  in  100.000.  As 
proposed,  the  final  rule  establishes  a 
risk-specific  dose  (RSD)  for  each  metal 
at  the  10^*  (i.e.,  1  in  100,000)  risk  level.  If 
a  person  is  exposed  to  the  10~*  RSD  (an 
ambient  air  concentration)  over  a 
lifetime,  the  probability  of  increased 
cancer  incidence  is  not  expected  to 
exceed  1  in  100,000.  To  ensure  that  the 
summed  risk  from  the  foiu'  carcinogens 
is  no  greater  than  1  in  100.000,  the  ratios 
of  the  predicted  ambient  concentration 
to  the  10~'  RSD  must  be  summed  for  all 
metals  to  demonstrate  that  the  sum  does 
not  exceed  1.0.'^ 

For  the  noncarcinogenic  metals, 
antimony,  barium,  mercury,  silver,  and 
thallium,  predicted  N4EI  ambient  air 
concentrations  may  not  exceed  the 
reference  air  concentrations  (RACs),  as 
proposed.  The  RAC  for  lead  is  based  on 
10%  of  the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  lead,  as 
proposed.  One  commenter  stated  that 
the  lead  RAC  may  be  appropriate  for 
facilities  in  urban  areas  but  that  it  is  not 
appropriate  for  rural  areas  with  low 
background  lead  levels.  This  commenter 
suggested  a  waiver  of  the  lead  RAC 
where  a  facility  can  show  that  measured 
ambient  air  lead  levels  do  not  exceed 
the  NAAQS.  Although  this  approach  is 
reasonable,  the  final  rule  does  not 
include  a  waiver  provision  for  the  lead 
RAC  based  on  site-specific  ambient  air 
monitoring  ^^  because:  (1)  the  lead 


»•  EPA  note*  that  permit  writer*  choosing  to 
invoke  the  omnibu*  permit  authority  of 
{  270.32(b)(Z)  to  add  condition*  to  a  RCRA  permit 
must  show  that  such  conditions  are  nece8*ary  to 
ensure  protection  of  human  health  and  the 
environment  and  must  provide  support  for  the 
conditiona  to  interested  parties  and  accept  and 
respond  to  comment.  In  addition,  permit  writer* 
mu*t  (uatify  in  the  administrative  record  supporting 
the  permit  any  decision*  based  on  omnibus 
authority. 


*'  To  implement  the  metals  controls,  metals  feed 
rate8.are  limited  to  levels  during  the  compUance  test 
or  trial  bum.  Thus,  if  the  owner/operator  would  lika 
to  have  the  flexibility  to  bum  wastes  with  varying 
(higher)  levels  of  carcinogenic  metal*,  he/she  may 
choose  to  develop  two  or  more  operating  modes 
with  varying  feed  rate*  of  carcinogenic  metal*.  If  so. 
a  compliance  test  or  trial  bum  would  be  required  for 
each  mode  of  operation  to  demonstrate  that  the 
summed  risk  from  the  carcinogenic  metal*  does  not 
exreed  1  in  lOO.OW  Under  tbi*  approach,  the 
operator  i*  required  to  identify  the  mode  of 
operation  at  any  time,  and  to  comply  with  the  metal 
feed  rate  limit*  for  that  mode  of  operation. 

»•  We  note,  however,  that  EPA'*  Guideline  on  Air 
Quality  Model*  allow*  the  u>e  of  ambient  air 
monitoring  to  develop  site-specific  dispersion 
models. 
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NAAQS  may  not  be  protective  given 
that  the  Agency  has  been  developing  for 
some  time  a  proposal  to  lower  the 
NAAQS  (perhaps  by  as  much  as  50%) 
based  on  health  effects  data  obtained 
since  the  NAAQS  was  established 
initially  (the  Agency  plans  to  propose  a 
lower  lead  NAAQS  in  the  fall  of  1991): 
(2)  the  time  and  cost  of  conducting 
ambient  monitoring  in  conformance  with 
procedures  established  by  EPA's  OfRce 
of  Air  Quality  Planning  and  Standards 
(OAQPS)  would  make  this  approach 
impracticable;  (3)  a  waiver  provision 
would  add  extra  complexity  to  the  rule; 
and  (4)  such  a  waiver  would  make 
eventual  further  regulation  under 
amended  section  112  of  the  Clean  Air 
Act  more  likely. 

a.  Emissions  Testing.  Stack  emissions 
testing  for  metals  must  be  conducted  in 
conformance  with  "Methodology  for  the 
Determination  of  Metals  Emissions  in 
Exhaust  Gases  from  Hazardous  Waste 
Incineration  and  Similar  Combustion 
Processes"  (Multiple  Metals  Train) 
provided  in  section  3.1  of  Methods 
Manual  for  Compliance  with  the  BIF 
Regulations  (incorporated  in  today's  rule 
as  appendix  DC  of  part  266). 

b.  Dispersion  Modeling.  Dispersion 
modeling  must  be  conducted  in 
conformance  with  EPA's  "Hazardous 
Waste  Combustion  Air  Quality 
Screening  Procedure"  provided  in 
Methods  Manual  for  Compliance  with 
the  BIF  Regulations  or  EPA's  Guideline 
on  Air  Quality  Models  (Revised)  which 
are  incorporated  in  today's  rule  as 
Appendices  DC  and  X,  respectively,  of 
Part  266,  or  "EPA  SCREEN  Screening 
Procedure"  as  described  in  Screening 
Procediues  for  Estimating  Air  Quality 
Impact  of  Stationary  Sources.  The  latter 
document  is  incorporated  by  reference 
in  today's  final  rule  at  {  280.11.  The 
Guideline  on  Air  QuaUty  Models  is  the 
Agency's  primary  guide  for  dispersion 
modeling.  The  "Hazardous  Waste 
Combustion  Air  Quality  Screening 
Procedure"  is  included  in  EPA's 
Guidance  on  Metals  and  Hydrogen 
Chloride  Controls  for  Hazardous  Waste 
Incinerators.  Draft  Final  Report,  August 
1989.  The  derivation  of  this  procedure, 
which  was  developed  specifically  for 
hazardous  waste  combustion  facilities, 
is  also  included  in  that  document.  The 
data  base  used  in  the  derivation  is  the 
same  as  that  used  for  deriving  the  Tier  I 
and  Tier  II  screening  limits  as 
summarized  in  the  October  26, 1989 
supplement  to  the  proposed  BIF  rule  (54 
FR  43752).  Finally,  the  EPA  SCREEN 
screening  procedure  has  been  in  general 
use  since  1988  when  it  was  developed 
by  EPA's  Office  of  Air  Quahty  Planning 
and  Standards.  It  has  been  used  by 


Regional  Offices,  States,  and  sources  for 
air  dispersion  modeling  required  by  EPA 
air  regulations. 

If  a  user  determines  that  there  is  an 
inconsistency  between  either  of  the 
screening  procedures  discussed  above 
and  EPA's  Guideline  on  Air  Quality 
Models,  the  Guideline  shall  have 
primacy. 

c.  GEP  Stack  Height  As  proposed, 
stack  heights  used  to  demonstrate 
conformance  with  the  final  rule  may  not 
exceed  Good  Engineering  Practice  (GEP) 
as  defined  in  40  CFR  part  51.100(ii). 

d  MEI.  As  proposed,  the  hypothetical 
MEI  concentration  is  the  maximum 
annual  average  ground  level 
concentration  at  an  off-site  location.  On- 
site  MEI  locations  need  not  be  used  to 
demonstrate  conformance  with  the 
standards,  unless  a  person  resides  on- 
site. 

e.  Bubble  Approach  for  Multiple 
Stacks.  Given  Oiat  the  standards  for 
metals  (and  HCl  and  CU)  are  health  risk- 
based,  the  final  rules  are  implemented 
using  a  limited  "bubble"  approach  as 
proposed.  Under  the  limited  bubble 
approach,  emissions  from  all  hazardous 
waste  combustion  stacks  at  a  facility 
subject  to  metals  and  chlorine  feed  rate 
limits  must  be  considered  in 
demonstrating  conformance  with  the 
acceptable  ambient  levels.  This  includes 
all  boilers  and  industrial  furnaces 
regulated  under  today's  rule,  and  also 
those  RCRAtregulated  incinerators  and 
thermal  treatment  imits  where  feed  rate 
or  emission  limits  have  been  established 
for  metals,  chlorine,  HCl.  or  Cli  by  EPA. 
(The  Agency  considered  expanding  the 
bubble  to  consider  other  stack  emissions 
such  as  from  nonhazardous  waste 
incinerators  or  process  stacks,  but 
believes  that  effective  implementation 
would  be  difficult  given  the  different 
types  and  levels  of  regulatory  control 
and  procedures  applicable  to  a  variety 
of  stack  emission  sources.) 

To  implement  the  bubble  approach, 
dispersion  modeling  must  consider 
emissions  from  all  regulated  stacks  (see 
discussion  above)  to  predict  the 
maximum  annual  average  off-site 
ground  level  (i.e.,  MEI)  concentration  of 
each  metal,  llie  MEI  location  will 
generally  vary  for  each  metal. 

2.  Tier  II  Standards 

See  9  266.106(c).  The  final  rule 
incorporates  the  "Tier  II  emission  rate 
screening  limits  (see  appendix  I  of  the 
final  rule)  as  presented  in  the  1989 
supplemental  notice  as  a  function  of 
terrain-adjusted  effective  stack  height, 
and  noncomplex  versus  complex  terrain 
and  urban  versus  rural  land  use  in  the 
vicinity  of  the  facility.  The  limits  were 
back-calculated  from  the  RACs  and  10~* 


RSDs  established  by  today's  rule  using 
reasonable,  worst-case  dispersion 
scenarios.  Conformance  with  the  Tier  n 
emission  rate  screening  limits  is 
demonstrated  by  emissions  testing  (i.e.. 
the  facility's  actual  emissions  are 
compared  to  the  maximum  allowable 
screening  limits). 

The  methodologies  for  determining 
terrain-adjusted  effective  stack  height 
and  terrain  type  are  established  in 
5S  266.106(b)  (3)  and  (4),  and  the 
methodology  for  determining  land  use  in 
the  vicinity  of  the  stack  are  provided  in 
"Simphfied  Land  Use  Classification 
Procedures  for  Compliance  with  Tier  I 
and  Tier  II  Limits  in  Methods  Manual  for 
Compliance  with  the  BIF  Regulations 
(incorporated  in  today's  rule  as 
appendix  IX  of  part  266). 

a.  Special  Requirements  for 
Carcinogens.  We  note  that  the  Tier  II 
emission  rate  screening  limits  for  the 
carcinogen  metals  arsenic,  beryllium, 
cadmium,  hexavalent  chromium,  are 
back-calculated  from  the  10~*RSD  for 
each  metal.  Thus,  if  the  actual  emission 
rate  of  one  of  those  metals  was  at  the 
Tier  II  screening  limit,  the  resulting  risk 
to  the  MEI  is  estimated  to  be  1  in 
100,000.  Given  that  the  rule  requires  that 
the  summed  risk  for  all  carcinogenic 
metals  cannot  exceed  1  in  100,000,  the 
ratios  of  the  actual  emission  rate  to  the 
Tier  II  allowable  emission  rate  for  all  of 
the  carcinogenic  metals  must  be 
summed  and  the  sum  cannot  exceed  1.0. 

b.  Bubble  Approach  for  Multiple 
Stacks.  Although  we  believe  that  most 
facilities  will  use  Tier  III  dispersion 
modeling  to  demonstrate  conformance 
with  the  metals  (and  HCl  and  CU) 
controls  when  they  have  multiple  stacks 
to  obtain  credit  for  actual  dispersion 
conditions.  Tier  II  (or  Tier  I)  may  be 
used.  To  use  the  Tier  I  feed  rate  limits  or 
Tier  II  emissions  rate  limits  for  multiple 
stacks,  the  owner/operator  must 
conservatively  assume  that  all 
hazardous  waste  is  fed  to  the  source     - 
with  the  worst-case  stack  (i.e.. 
considering  dispersion).  The  worst-case 
stack  must  be  determined  from  the 
following  equation  '"  as  applied  to  each 
stack: 

K=HVT  I 

where: 
K=a  parameter  accounting  for  relative 

influence  of  stack  height  and  plume  rise; 
H^physical  stack  height  (meters); 
V^stack  gas  flow  rate  (M*/second);  and 
T— exhaust  temperature  (Kelvin). 


**  This  squatlon  wai  proposed  at  M  FR  43762 
(Oct.  20.1988).  II  ii  derived  bom  a  limilar  equation 
on  pp.  2-3  of  Screening  Procedures  for  Estimating 
Air  Quality  Impact  of  Stationary  Sources,  EPA-450/ 
4-88-010,  August  1988. 


Federel  Regbter  /  Vol.  56.  No.  35  /  Thuraday.  February  21.  1991  /  Rules  and  Regulationg         7175 


The  stack  with  the  lowest  value  of  K  must 
be  used  as  the  worst-case  stack. 

c.  Facilities  Ineligible  To  Use  the  Tier 
II  (and  Tier  I)  Screening  Limits.  The 
screening  limits  were  back-calculated 
from  the  RACs  and  10~*  RSDs 
established  by  today's  rule  using 
dispersion  modeling  scenarios  that  the 
Agency  considers  reasonable,  worst- 
case  dispersion  scenarios.  However, 
dispersion  characteristics  at  a  particular 
facility  may,  in  fact,  provide  worse 
dispersion  of  emissions  than  used  to 
calculate  the  screening  limits. 
Consequently,  the  final  rule,  as 
discussed  in  the  1989  supplemental 
notice,  establishes  criteria  for  facilities 
that  are  ineligible  to  use  the  screening 
limits.  See  S  2e6.106(b)(7). 

3.  Tier  I  Standards 

See  i  266.106(b).  The  final  rule 
incorporates  the  "Tier  I  feed  rate 
screening  limits  (see  appendix  I  to  the 
rule)  as  presented  in  the  1989 
supplemental  notice  as  a  function  of 
terrain  adjusted  effective  stack  height, 
and  noncomplex  versus  complex  terrain 
and  urban  versus  rural  land  use  in  the 
vicinity  of  the  facility.  Conformance 
with  the  Tier  I  feed  rate  screening  limits 
is  demonstrated  by  sampling  and 
analysis  of  all  feed  streams  (hazardous 
waste,  other  fuels,  and  raw  materials). 

By  complying  with  the  conservative 
Tier  I  feed  rate  screening  limits, 
applicants  burning  hazardous  waste 
with  very  low  concentrations  of  metals 
would  not  have  to  conduct  emissions 
testing.  The  feed  rate  limits  are  back- 
calculated  from  the  emission  screening 
limits,  assuming  that  all  metals  present 
in  feedstreams  are  emitted  to  the 
atmosphere.  Thus,  no  metals  are 
assumed  to  partition  to  the  bottom  ash 
or  product,  and  no  allowance  is  made 
for  removal  of  metals  from  the  stack  gas 
by  an  air  pollution  control  system. 
Consequently,  the  Tier  I  feed  rate 
screening  limits  are  equivalent  to  the 
.Tier  II  emission  rate  screening  limits 
and  are  provided  in  the  same  table  in 
appendix  I  to  the  rule.  (At  proposal,  the 
feed  rate  and  emission  rate  screening 
limits  were  provided  in  separate  tables 
because  the  Agency  presented  the  limits 
in  different  units — Ib/hr  (pound  per 
hour)  for  feed  rate  limits,  and  g/s  (grams 
per  second)  for  emission  rate  limits.  To 
avoid  confusion  and  for  simplicity, 
however,  the  final  rule  combines  the 
Tier  I  and  II  screening  limits  and 
presents  the  limits  in  g/hr  (grams  per 
hour)). 

The  Tier  II  discussions  above  on 
special  requirements  for  carcinogens 
also  applies  to  the  Tier  I  feed  rate  limits. 
Thus,  to  demonstrate  conformance  with 


the  feed  rate  limits  for  the  carcinogenic 
metals,  the  sum  of  the  ratios  of  the 
actual  feed  rate  to  the  Tier  I  allowable 
feed  rate  for  all  of  the  carcinogenic 
metals  must  be  summed,  and  the  sum 
caimot  exceed  1.0. 

In  addition,  the  Tier  II  discussions 
above  on  the  bubble  approach  for 
multiple  stacks  and  criteria  for  faciUties 
that  are  ineligible  to  use  the  screening 
limit  apply  to  the  Tier  I  feed  rate 
.  screening  limits  as  well. 

Finally,  we  note  that  the  Tier  I  feed 
rate  limits  may  be  adjusted  upward  to 
reflect  site-specific  dispersion  m  deling. 
Iliis  is  a  hybrid  of  Tiers  I  and  m.  See 
§  266.106(e).  Under  this  approach,  site- 
specific  dispersion  modeling  may  be 
conducted  using  the  procedures 
discussed  above  to  back-calculate 
allowable  emission  rates  for  each  metal. 
These  allowable  emission  rates  then 
become  the  adjusted  feed  rate  limits. 
Given  that  emissions  testing  is  not 
conducted  under  this  modified  Tier  I 
approach,  no  credit  is  given  for 
partitioning  of  metals  to  bottom  ash  or 
product,  or  removal  by  the  air  pollution 
control  system. 

C.  Implementation 

As  discussed  above,  EPA  developed  a 
three-tiered  standard  to  ensure  that 
metals  emissions  do  not  pose  an 
unacceptable  risk  to  human  health  and 
the  environment  Tier  I  consists  of 
conservative  feed  rate  screening  limits. 
Tier  II  establishes  conservative  emission 
rate  screening  limits,  and  Tier  III  allows 
the  use  of  site-specific  air  dispersion 
modeling  to  demonstrate  compUance. 
The  decision  of  which  tier  to  use 
depends  on  the  physical  characteristics 
of  the  facility  and  surrounding  terrain, 
on  the  anticipated  waste  compositions 
and  feed  rates,  and  on  the  level  of 
resources  available  for  conducting  the 
analysis.  It  is  acceptable  to  use  different 
tiers  to  comply  with  the  standards  for 
different  metals. 

1.  Tier  I  Implementation 

The  Tier  I  feed  rate  limits  are 
implemented  by  sampling  and  analysis 
as  necessary  and  flow  rate  monitoring 
of  each  feedstream  (i.e..  hazardous 
waste,  other  fuels,  and  raw  materials)  to 
ensure  that  the  total  feed  rate  of  each 
metal  does  not  exceed  the  Tier  I  hmit  on 
either  an  hourly  rolling  average  or 
instantaneous  basis  (i.e.,  at  any  time), 
except  as  provided  for  the  carcinogenic 
metals  and  lead  as  discussed  below. 

a.  Special  Procedures  for 
Carcinogenic  Metals.  Given  that,  for  the 
carcinogenic  metals,  the  sum  of  the 
ratios  of  the  actual  feed  rates  to  the  Tier 
I  allowable  feed  rates  cannot  exceed  1.0, 
there  are  no  fixed  feed  rate  limits  for 


individual  carcinogenic  metals.  Rather, 
the  operator  must  ensure  that  on  an 
hourly  rolling  average  or  instantaneous 
basis  (or  as  allowed  below  for 
carcinogenic  metals  and  lead)  that  the 
mixture  of  carcinogenic  metals  fed  into 
the  BIF  does  not  exceed  allowable 
levels.  To  demonstrate  .conformance 
with  this  standard,  the  operator  must:  (1) 
Know  the  concentration  of  metals  in 
each  feedstream  and  the  flow  rate  of 
each  feedstream;  (2)  calculate  on  an 
hourly  rolling  average  or  instantaneous 
basis  (or  as  allowed  below  for 
carcinogenic  metals  and  lead)  the  sum 
of  the  ratios  of  the  actual  feed  rate  to 
the  allowable  feed  rate;  and  (3)  ensure 
that  the  sum  of  the  ratios  for  all 
carcinogenic  metals  (on  an  hourly 
rolling  average  or  instantaneous  basis  or 
as  allowed  below)  does  not  exceed  1.0. 

b.  Averaging  Periods.  As  discussed  in 
the  1989  supplemental  notice,  the  final 
rule  provides  an  alternative  averaging 
period  to  the  hourly  rolling  average  or 
instantaneous  basis  for  the  carcinogenic 
metals  arsenic,  beryllium,  cadmium,  and 
chromium,  and  for  lead.  For  these 
metals,  an  averaging  period  not  to 
exceed  24  hours  (i.e.,  24-hour  rolling 
average)  may  be  used  provided  that  the 
feed  rate  at  any  time  (i.e.. 
instantaneously)  does  not  exceed  10 
times  the  feed  rate  on  an  hourly  rolling 
average  basis.  The  Agency  believes  that 
an  averaging  period  greater  than  an 
hourly  rolling  average  is  reasonable 
given  that  the  metals  controls  are  based 
on  lifetime  exposures.  However,  the 
Agency  is  concerned  that  averaging 
periods  greater  than  24  hours  may  be 
difficult  to  enforce.  A  ten-fold  higher 
emission  rate  should  not  pose  adverse 
health  effects  from  short-term  exposures 
for  the  carcinogenic  metals  because  the 
24-hour  rolling  average  would  not 
exceed  the  level  that  could  pose  a  10"* 
health  risk  over  a  lifetime  of  exposure 
and  the  threshold  (i.e.,  noncancer) 
health  effect  would  not  be  likely  at 
exposures  only  ten  times  higher  than  the 
10*  RSD.  A  ten-fold  higher 
instantaneous  ambient  level  for  lead 
should  not  pose  adverse  health  effects 
given  that  the  acceptable  ambient  level 
for  long-term  exposure  to  lead  (i.e.,  the 
lead  RAC)  is  based  on  only  10%  of  the 
National  Ambient  Air  Quality  Standard. 

We  do  not  believe  that  a  similar 
approach  for  the  other  noncarcinogenic 
metals  would  be  appropriate  given  the 
uncertainty  in  the  level  of  protection 
provided  by  the  long-term  acceptable 
ambient  (e.g.,  the  RACs  are  based  on 
oral  RfDs  converted  1  to  1  to  inhalation 
values). 
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2.  Tier  IF  hipl— Btatfea 

CoDformance  wflh  die  TTer  H  tmissfon 
rata  tcrveninf  I&niU  ia  based  on 
emiseioos  testinfl  (aee  Mcflon  IVJlI.a]: 
using  tha  Mkilttple  Mletals  Train 
prescribed  in  Mathods  KAnnaf  Ibr 
Compliance  with  the  mr'Kegiiiationa 
(incorporated  in  foda3r's  mle  aa 
appendix  K  of  part  280).  The  Tier  S 
einission  Iniiita  are  ioptemeRted  by 
permit  Kmita  on  the  felrowiny 
parameters  based  on  eperatiens  daring 
the  Mai  bom: 

•  Maximum  feed  rate  ef  each  aietal  is 
total  feedstreone  (e.g.,  hwmdeas  waetc, 
raw  material,  other  AmI),  except  aa 
discussed  below; 

•  Maxim—  JiMdratsof  eachMetalin 
total  hazardous  waste  feedalioama; 

•  Maximum  feed  rata  of  each  metal  in 
all  prnpaUa  haacardoos  waste 

feeds  traaais; 

•  Maximum  feed  rata  of  total 
hazardous  waste  and  pumpabh 
hazardous  waste; 

•  Mavimim  feed  rate  of  chlorine  ia 
total  feedatreams; 

•  Maximum  production  late  in 
appropriate  units  (e.g..  total  heat  input 
pounds  of  steam  produced  raw  material 
feed  rate); 

•  Maximum  temperature  at  the  failet 
to  the  air  pollution  control  system 
(APCS): 

•  Maximam  combustion  chamber 
temperature;  and 

•  Key  parameters  to  ensure  proper 
operation  of  the  APC& 

The  approach  that  most  be  aeed  to 
measiu«  tfiese  paraaietera  and  the 
approach  to  establish  baits  on  each 
parameter  based  oa  trial  boin  data  ia 
spedfied  ia  ft  280.102(^(0). 

In  addttiaa.  tha  petait  BMst  apediy 
■aiphwg  and  analjrsia  procadBaa  fior  aH 
feedatreenn  and  aU  flew  rates  of  aU 
feedstreama  must  be  contiauoesly 
monitored  and  lecotdcd. 

The  final  nle  estabhahsa  limits  an 
these  panaiataia  because  they  caa 
affect  metals  cmisaioss.  The  fieed  rate  of 
metals  in  both  total  boaaidoua  waste 
feeds  and  pumpaUe  hazardous  waata 
feeds  ia  limited  because  the  physical 
form  of  the  waste  (eg.  solid  vs  Uquid} 
can  affect  the  partitkaing  of  tha  aietal 
between  bottook  aah  (for  a  boilac}  oi 
product  (for  a  furnace)  and  combttstion 
gas  eotering  tha  PM  coatiol  system. 
Metals  partition  to  the  combustion  gas 
more  readily  when  fired  in  a  liquid  or 
pumpaMe  farm. 

The  rule  limfta  tha  metal  feed  rate 
from  tota)  feeds  treams  to  account  for 
metab  ht  raw  material*  and 
nonhazardooa  fheh.  When  added  t»  A» 
emieeione  nrmi  hazardous  wasta; 
concarcinogenic  metals  from  these 


source*  ca»  eaasa  tfka  MD 
concentratioa  t»  aiicead  the  thresheld 
level  ferheaMi  effbcte  and  carcinogenic 
metals  boat  llMsa  souvces  can  cans*  tha 
MEI  coocantPalfMi  to  exceed  die 
incremental  lifetime  cancer  riA  limil  ioc 
the  nil*  •#  1  bi  1001800.  Thas,  these 
controls  ensure  tilat  bimiing  haxardeas 
wasia  #Bea  nol  resalt  &i  unacceptaMa 
risks. 

The  rule  liaiil*  tbac^torina  feed  rate 
because  chlorine  can  increcwe  the 
volatility  of  raetsls.  ^us  kicreasmg  the 
rate  ofpurtithmMg  to  the  coaibastion 
gas  and  in  some  eases,  resutt&ig  in 
smaller  metal  particulates  ia  fluagas 
that  can  be  more  (fifRcatt  la  coHtrot  with 
a  PM  collectioa  systera> 

The  rule  farits  the  maxhaai  capacity 
of  the  device  to  ensure  that,  during  the 
coBipliawca  test  (under  interim  status)-  or 
the  frial  bum  (under  a  part  B  permit 
application)  the  device  is  feeding  raw 
materials  andaonhazardous  fuels  at  a 
rate  that  will  not  ba  exceeded  after  the 
compliance  test  or  trial  bum.  Thus,  the 
gas  fkrw  rale  and  particulate  loading  ore 
maximized  dur^  the  compliance  test  or 
trial  bum,  which  tests  the  abittty  of  the 
PM  collection  system  to  control  metals. 

The  rule  limits  the  maximum 
temperature  at  the  inlet  to  the  PM 
collection  system  because  temperature 
affects  the  velettfity  of  a  raetat — some 
metaf  species  may  be  perrticrfly  for 
totally  in  the  case  of  mercury)  in  the 
vapor  form  at  high  temperatm-es  at  the 
inlet  to  the  PM  collection  system  which 
wili  redttce  the  amount  of  the  metal 
collected.  Limiting  the  inlel  temperature 
to  that  occurring  daring  the  compliance 
test  or  trial  bum  wiR  ensure  that  the 
temperature  cannot  be  incieased  later 
which  could  result  in  an  increase  ht 
metras  emissions. 

Finally,  the  rale  limits  key  operating 
parameters  of  the  PM  air  pollution 
control  system  to  ensure  tftet  it 
continues  to  operate  as  efficiency  as  it 
did  during  the  compliance  test  or  trial 
bum. 

3.  Tier  IH  Iiaptementation 

Conformance  with  Tier  Iff  is 
demanstrated  by  emissions  testing  and 
site-specific  dispersion  modeling 
showing^  that  ambient  levels  of  metals 
do  not  exceed  allowable  levels.  Permit 
limits  are  established  for  the  same 
parameters  as  required  for  Tier  B. 

4.  Spacial  Requirements  £oc  Furnaces 
that  Recycle  Collected  Particulata 
Matter 

Metat  emissions  are  net  ieesibiy 
monitored  or  a  centfciMaa*  basi*,  Thast 
SOB*  otfi*rmean**f  desseiMtaflng 
compiSmaem  is  B*e*seary.  For  mast  Ijnw* 
of  BIFK  cwapBoHC*  t»  deawttated  bf 


monitariag  feed  rates  of  sfietals  fnm  alt 
feedstreams.  EFA  reqaested  comment 
on  wfaathar  appcoachea  other  than 
monitoring  feed  rates  (^metals  suy  ba 
more  appropriate  to  taBpiaaient  the 
metals  controls.  See  54  PR  43760  (Oct 
26, 1989).  A  Buraber  of  coaMientars 
argued  that  the  aiaterial  balance 
approach  for  iopleraeBting  tha  Bwtala 
controls  was  io^iractical  and 
noaeonservativa  for  ceraeot  kibis.  The 
material  balaaca  approach  for  metals 
limits  the  feed  rate  of  each  aietal  in 
three  types  of  feeds:  (1)  Puaipable 
hazardous  waste;  (2)  total  hazardous 
waste;  and  (3)  total  fsedstreaaia. 
Although  Uaiitiiig  the  feed  rats  of  each 
metal  in  tha  total  hazardous  waste  feed 
and  the  pumpablehazardooa  waste  feed 
was  workable,  commenters  argued  that 
limiting  the  feed  rate  of  metals  in  total 
feedstreams  was  impractical  for  cement 
kilns  because  of  the  variety  of  raw 
materials  they  feed.  Raw  materials  to  a 
cement  kiln  ate  a  biead  of  several 
compoacats  including  eatcium  aourees 
such  aa  IhnestOBe,  sea  sheltK  laarl.  or 
chalk,  silica  soiffces  sach  aa  day.  shale, 
slate,  or  aaad,  and  iron  sources  such  as 
iron  ore  or  mill  grindings.  The 
propastioBa  of  the  componenta  of  tha 
blend  are  changed  frequeatly  accordia^ 
to  tha  type  of  cement  desired  cmd  tha 
composition  of  tha  sources.  Thia  can 
make  it  very  difficult  to  acct^ately 
determine  the  metals  feed  rate  in  the 
blended  raw  materials. 

Of  cvam  more  concern  to  tha  Agency, 
howeact,  ia  the  fact  that  the  materiat 
balance  ^tproaeh  is  naft  hkriy  ta  be 
consetvadsa  (Le..  prateetiva)  for 
fumacea,  Uae  cement  kilns,  that  racy  da 
collected  PM  back  into  tha  funaca. 
Because  the  dost  ia  recyded  an 
increase  in  die  feed  rate  td  a  metal  hi 
one  of  tha  fsedstxaans — such  aa  sptidng 
during  a  compliance  teat  (under  hitarim 
status)  or  a  Iriat  bnta  (ondar  a  part  B 
permit  application)— 4sadB  to  a  gradual 
increase  in  tha  coneantiatiaa  (and  feed 
rate)  of  the  oatal  in  tha  rachaigedkils 
dust  which  lead*  to  a  gradual  inoease 
in  the  metal  emissianaL  Several  recharge 
cycles  may  ba  necessary  for  the  kMn  to 
reach  steady  state  condition.  Thus,  bsA 
tha  system  reaches  equrHhrhwni  metals 
feed  rates  do  not  conelate  with  oietala 
emisaionsv 

EPA  considered  a  aomberof 
alternatives  tD>  address  the  probfem  thai 
the  recyded  dust  ereatea  a  system  that 
is  out  of  equifibrium  when  a  metal  ia 
spiked  We  coosidcred  haadRrig  the 
recyded  dust  as  another  feedstream. 
Under  this  appioadh,  tha  l**d  rat*  *f 
metal*  io  the  lecycled  dust  wootd  b* 
considered  aleag  wtlh  tfa**e  froas  ater 
feedgtit—w.  (O*  atlaraattaaly;  th*  fced 
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rate  of  metals  in  the  recyded  oust  would 
be  considered  as  a  fourdi  level  of  metals 
feed  rate  controls — that  is,  the  feed  rate 
of  metals  in  pumpable  hazardous  waste, 
total  hazardous  waste,  recycled  dust 
and  total  feedstreams  would  be  limited.) 
We  did  not  adopt  this  approach 
because:  (1)  The  recycled  dust  is  an 
internal  recyded  stream  so  that  limits 
on  the  recyded  dust  coupled  with  limits 
on  other  feedstreams  would  probably 
correlate  widi  metals  emissions  in  the 
kiln  off-gas,  but  not  necessarily  with 
stack  emissions;  and  (2)  during  an 
emissions  test  when  metals  are  spiked, 
the  system  will  not  be  in  equilibrium 
and  we  do  not  know  enou^  about  metal 
behavior  in  the  system  to  .determine 
whether  the  metals  feed  rate  in  the  dust 
would  be  higher  or  lower  after  reaching 
equilibrium  (i.,e.,  we  did  not  know 
whether  this  approach  would  be 
conservative). 

To  address  this  concern  that  the 
material  balance  approach  to 
implementing  meteds  controls  is  not 
likely  to  be  conservative  (i.e.,  protective) 
for  fumaces  that  recylce  dust  today's 
rule  requires  owners  and  operators  of 
such  devices  to  comply  with  one  of  three 
alternatives:  (1)  Daily  monitoring  of 
collected  PM  to  ensure  that  metals 
levels  do  not  exceed  limits  that  relate 
concentration  of  the  metal  in  the 
collected  I^  to  emitted  PM;  (2)  daily 
stack  sampling  for  metals;  or  (3) 
conditioning  of  the  furnace  system  prior 
to  compliance  testing  to  ensure  that 
metals  emissions  are  at  equilibrium  with 
metals  feed  rates.  We  discuss  each  of 
these  procedures  below. 

We  note  fu^t  however,  that  today's 
rule  gives  owners  and  operators  the 
option  of  selecting  one  of  these  methods 
only  during  interim  status.  The  Director 
will  determine  under  the  part  B  permit 
application  proceeding  which  of  these 
methods  (or  whether  another  method) 
may  be  more  appropriate  on  a  case-by- 
case  basis  considering  the  facts.  See 
S  266.106(f).  In  addition,  we  note  Uiat 
experience  with  these  methods  during 
interim  status  may  indicate  the  need  to 
refine  them  for  use  under  a  RCRA 
operating  permit.  Finally,  we  note  that 
this  provision  of  the  permit  standards  is 
not  limited  to  fumaces  that  recycle 
collected  PM.  (However,  the  methods 
discussed  below  may  be  used  during 
interim  status  only  by  fumaces  that 
recycle  collected  PM.)  The  permit 
standards  provide  this  flexibility 
because,  although  we  beUeve  that  these 
methods  (as  they  may  be  refmed  with 
experience)  or  other  methods  that 
adequately  address  the  concerns 
described  below  must  be  required  for 
systems  tfiat  recycle  collected  PM.  die 


first  two  methods  (i.e.,  monitoring 
collected  PM  or  daily  stack  sampling) 
may  be  preferable  for  other  types  of 
devices  as  well.  This  is  because  these 
first  two  altemative  methods  address 
not  only  the  spedal  problem  caused  by 
recyded  PM  but  also  the  problem  of  die 
difficulty  (and  imprecision)  associated 
with  Umiting  metals  emission  rates  by 
the  material  balance  approach  given  the 
variability  of  waste  and  raw  material 
matrices  and  variability  of  the 
concentrations  of  metals  in  feedstreams, 
a  problem  that  also  exists  for  these 
furnaces  and  will  exist  for  other  devices 
as  well.'" 

a.  Monitoring  Metals  in  Collected  PM. 
This  approach  will  control  metals 
emission  rates  by  establishing  limits  on 
all  of  the  parameters  discussed  above 
for  implementing  the  Tier  II  and  Tier  in 
controls,  except  for  limits  on  the  feed 
rate  of  each  metal  in  total  feedstreams. 
In  lieu  of  that  parameter,  the  final  rule 
Umits  the  concentration  of  each  metal  in 
collected  PM.  See  "Altemative 
Methodology  for  Implementing  Metals 
Controls"  in  Method  Manual  for 
CompUance  %vidi  the  BIF  Regulations 
(incorporated  in  today's  rule  as 
appendix  IX  of  part  266).  The 
concentration  limit  is  calculated  by 
determining  the  maximum  allowable 
concentration  of  each  metal  in  the 
emitted  PM  and  by  empirically  relating 
the  concenh-ation  of  the  metal  in  the 
emitted  PM  to  the  concentration  of  the 
metal  in  collected  PM  (i.e.,  the 
enrichment  factor).  The  maximum 
allowable  concentration  of  each  metal 
in  the  emitted  PM  is  determined  by 
dividing  the  allowable  emission  rate  for 
the  metal  in  pounds  per  hour  by  the 
applicable  PM  standard  "•  in  pounds  per 
hour.  The  enrichment  factor  (i.e., 
concenti-ation  of  a  metal  in  emitted  PM 
divided  by  the  concentration  in 
collected  PM)  is  determined  initiaUy  by 
a  series  of  10  emissions  tests  over  a  two- 
week  period.  Quarterly  testing  is 
required  thereafter  to  determine  if  the 
enrichment  factor  changes  substantially. 
If  so,  the  series  of  10  emissions  tests 
must  be  conducted  again  to  establish  the 
revised  enrichment  factor. 

EPA  acknowledges  certain  potential 
limitations  to  this  approach:  (1)  The 
Agency  has  limited  data  to  support  the 
main  assumption  of  this  approach — that 
the  enrichment  factor  will  remain 
constant  over  the  range  of  normal 


operating  conditions  that  occur  between 
die  initial  series  of  10  tests  to  estabUsh 
the  enrichment  factor  and  the  quarterly 
confirmation  tests;  and  (2)  that  a 
problem  with  emissions  is  detected  after 
the  fact  However,  we  have  built  into  the 
approach  conservative  features  that 
should  address  concern  about  whether 
the  enrichment  factor  may  change  over 
time.  First  the  approach  assumes  that 
the  facihty  is  always  operating  at  its 
maximum  allowable  PM  emission  limit 
Although  allowable  metal 
concentrations  in  collected  PM  would  be 
higher  when  the  facility  operates  at 
lower  PM  emission  levels,  the  limits  do 
not  change.  Thus,  for  example,  for  every 
10%  the  facility  operates  under  its  I^ 
standard,  the  limit  on  metals 
concentrations  in  collected  PM  are 
conservative  (lower  than  necessary)  by 
10%.  Second,  the  enrichment  factor  is 
statistically  determined  based  on  test 
data  as  die  lower  of:  (1)  Twice  the 
enrichment  factor  at  die  95%  confidence 
level;  or  (2)  the  enrichment  factor  at  die 
99%  confidence  level.  Where  there  is 
significant  scatter  in  the  data,  twice  the 
enrichment  factor  at  the  95%  confidence 
level  is  likely  to  govem.  Thus,  when  the 
enrichment  factor  varies  significantly 
during  the  10  tests,  not  only  is  the 
enrichment  factor  based  on  the  95% 
confidence  level,  but  an  additional 
margin  of  safety  is  provided  by  doubling 
the  factor  at  the  95%  confidence  level  for 
purposes  of  determining  the  metal  limit 
in  collected  PM.** 

As  for  detection  after  the  fact 
sampling  of  collected  dust  is  required 
every  eight  hours  to  form  a  daily 
composite  sample.  The  operator  is 
allowed  up  to  48  hours  to  analyze  the 
daily  composite  "  given  that  the 
analytical  procedures  can  take  24  to  48 
hours  even  for  on-site  laboratories.  In 
addition,  if  the  sample  fails  the 
concentration  limit  for  a  metal,  the 
operator  may  analyze  two  duplicate 
samples  that  he  may  have  elected  to 
obtain  to  determine  if  the  failed  sample 
is  an  outUer.  Analyses  of  these  back-up 
samples  will  dso  take  up  to  48  hours. 
Thus,  it  could  take  up  to  four  days  to 
confirm  that  a  dust  sample  has  failed  the 


••  We  also  note  that  thece  method*  may  be 
preferable  to  the  material  balance  approach  in  some 
situations  for  implementing  the  metals  controls  for 
hazardous  waste  incinerators. 

*'  The  applicable  PM  standard  is  aos  gr/dscf  or 
any  more  stringent  standard  that  may  apply  under 
the  NSPS  or  SIP. 


**  In  addition,  the  methodology  requires  that  a 
"safe  enrichment  factor"  of  IW  be  used  when  a 
metal  is  at  nondetect  levels  in  the  collected  PM. 
Mercury,  for  example,  may  be  at  nondetect  level* 
l>ecau8e  it  is  likely  to  be  in  the  vapor  form  (and  not 
collected  as  PM)  in  an  ESP  or  baghouse. 

**  Except  for  "noncritical"  metals  where  30 
continuous  days  of  analyses  demonstrate  that  the 
dust  concentration  for  the  metal  doe*  not  exceed 
10%  of  the  concentration  limiL  For  these  metals, 
weekly  composite  samples  must  be  analyzed.  If  ■ 
weekly  composite  exceeds  10%  of  the  dust 
concentration  limit,  however,  daily  analyse*  would 
be  again  required. 
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l«»  Bmiff  n^  (ha«»  vialMfeii 

oftlMI 

Notwitfaatandine  <U>  |ii  ■■'"'■  of  tfaa 
mtlftocL  KM.  lapacl*  ivt  owBOB  and 
opnatMS  tfaatwaaCtocoBirijrwitlilh* 
spirit  ai  the  e«rtrel>  and  to  apoaii  ha  c 
maaMT  that  ia  piuta<iL«a  of  kanaa 
health  and  tka  ■■■iiunmant  wttt  eondact 
tripiicatB  analjaaa  ai  wwipiwa  lor  draaa 
metala  that  may  asicaad  tba 
"coaaarvatiwa''  Mairi  tail  to  avoid  thft 
time  delay  of  •ubaaaaei 
back-up  aaoftea  if  tka  iaMal  I 
fails  the  caKaatatiaB  liaiL  Ownia/ 
operaton  should  uaa  Uatsaical  data  to 
detfWBMne  whether  a  anrtal  aay  ba  ctosa 
to  extaading  a  conceBtratioa  liiait  aad. 
thus,  routinely  aoalyaa  "back-up" 
samplea  concarraiit^  with  tha 
"rei^iirad"  aampla  fat  such  aetda. 
Further,  EPA  axyacli  that  eBforcameat 
offidala  will  consider  whether  the 
owner /oparatot  haa  taken  such 
precautions  U>  Huniniise  tha  tiave  duno^ 
which  they  may  be  operating  under 
violation  coaditions  (if  tha  dust 
concentration  actually  exceeds  the 
"violatioa"  limit)  in  detenrnniag 
appropriate  enforcement  actioa. 

Notwithstanding  these  poteotial 
limitations.  EPA  believes  that  this 
methodology  is  preferable  to  the 
material  balance  approach.  Rather  than 
attempt  to  Kmft  ennssions  by  limiting 
metal  feed  ratea  and  extrapolating 
through,  a  mmiber  of  not  well- 
undbrstood  processes  for  furnaces  that 
recycle  dust,  the  methodology  in  the 
final  rule  goe*  to  the  material  that  is 
doseat  •»  to  wtiet  ia  being  emitted, 
collected  FM,  k>  extrapolata  to 
emissiona. 

Limits  oa  tiie  operattng  parameters 
disoissed  above  wilt  be  estabKahed 
imder  this  methodology  during  a 
minimaa  of  three  "compliance  testa"  of 
the  first  five  of  tha  ten  emissiona  tasta 
required  to  eatabMsh  tha  covicfaraant 
factor  for  each  m^al.  Coaaeqaestty, 


Tat  nMtDooDiogy  ivijuiiBS  thst  two  (hist 
concMinttam  teila  tw  «tibaia«l  far  auh  awUl:  • 
"coaMnrathw"  limtt  aad  a  "riolatian"  Umtt  For 
exarapi*.  tha  oonaarvativa  Uait  la  baaad  oa  tha  mI a 
anilchiaanl  factor  of  twioa  the  anrichment  factor  at 
twa^MrseftoBaAiaBoala^pai.  vr4it)e  the  violation 
limit  ia  baaad  on  tha  anrichmeiit  factor  at  tlie  upper 
96%  nonfldanoa  lavaL  if  tha  conaarvative  limit  ia 
failad  nor*  thaa  S  ttoiaa  out  of  SO  tlmaa.  the  owner/ 
operator  laaat  notify  the  Oiractor  and  he  may  bom 
haxardooa  weata  for  a  total  of  TVboun  during 
wfaiclk:  (I)  TIh  aarlaa  of  10  emiaaiona  teata  muat  be 
conaactad'  to  rvvlae  the  enrichmenf  lactK  and  the 
dual  coBcantratiaa  Umiti:  and  tZ)  the  maxlmnffl  had 
lata  of  aadiiiMtal  hi  the  hanrdooa  waata  ia 
raduoad  oy  80K  (axoapt  duiiuy  tna  thna  ooDpnanoa 
laau).  V  tha  vMatkm  Unit  ia  encaadM.  r 
the  opewlw  ia  ia  vH>lalk»  af  the-a 
(and  a»WH»  aiao  nalify  Ifca  DtMclor. 
bad  rata  of  aatala  in  haaardai 
tha  aariaa  af  10  laalt  to  aaleaiM»  a 
Btratiaii  limita-J 


during  thna  of  tha  tan  nuw  fced  rates  of 
metala  ta  lata!  haaaidowa  waste  and 
pumpaMa  kaxaviaoa  waate  wA  ba  al 
the  iMDiteaa»  laael  fkmt  tha  fadUly  may 
operala  Jhiiag  tha  tama&Klar  of  hitorta 
stafaa.  AMtoagb  dka  feed  rate  olmatata 
in  dw  baaafdkma  waste  dluiagte  other 
testa  aaad  boI  ba  at  tha  laaitewii  bvel 
estaUfskad  duciag  tha  tftaea 
"compliance  taate^,  tha  taad  rate  muat 
be  at  kaaat  SM  **  of  thacooipiianca  teat 
level,  and  tba  bcMity  moat  oparata  at 
tha  coBiiiiaBea  teal  capacity  |Law  tha 
maximuB  capacity  at  viUcb  tfaa  bdttty 
map  apante  daring  tfaa  remaiodar  of 
interim  status).  The  owner  and  operator 
muat  damoittate  comphaaca  wiA  the 
applicable  PM  staadard  and  tha  metals 
emiaaiawa  atandatda  oi  |  2Mil0e((^  or 
(d)  dBritaltten.teate.raqiaifadte 
establiak  eniichnHat  factara.  Tba  rule 
requiraa  Ihaf  tha  ten  eaiiaskaia  taata  to 
detesnaaa  anskhment  factors  be 
conducted  im.  a  two  week  parkMi  with 
not  mora  thaik  two  tasta  per  day.  and 
that  the  three  compliaaca  tasta  {when 
metala  feed  ratea  from  U»  hazwdoua 
waste  will  ba  raaximiaad  to  establish 
limits,  {at  tha  lamaindat  of  interim 
status]  be  suaong  the  first  five  teata^  EPA 
is  providing  theae  reatrictiona  to  ensure 
that  the  anajrhaaaat  factora  are 
repreasBtative  of  operationa  over 
several  daya  w^iaa  operatmg  coaditioaa 
can  vary,,  and  to  ensure  that  any  aflect 
on  enrichaeat  facton  from  dw  high 
metala  loadiog  from  spiked  haeardoua 
waste  during  the  three  compliance  tests 
will  be  detected  duriag  tha  subsequeat 
testa. 

The  teatiog  and  operating 
requireaunta  £ot  this  methodology  are 
prescribed  in  detail  in  "Alternative 
Methodology  for  kaplementing  Metala 
Controls"  in  the  Methods  ManuaL 

b.  Daily  Fmisauvia  Testing.  Under  thia 
option,  the  owna  or  operator  must 
conduct  daily  emiaaiona  testing  to 
confirm  that  tha  metals  emission  Dmita 
are  not  exceeded.  Sampling  must  be 
conducted  for  a  minimum  of  6  hours 
each  day  when  hazardous  waste  is 
burned.  To  ensure  that  sampled 
emissiona  are  representative  of  normal 
emissions  that  day.  the  testing  must  be 
conducted  when  burning  normal 
hazardou*  waste  for  that  day  (i.e.. 
considering  metal's  content,  point  of 


**  We  are,  ft  laquirtng  tha  hcihty  operate  at  tha 
maximum  ([.a.,  compUance  teat]  meUli  feed  rate 
from  haiardoaa  waate  for  other  nvdattaama^  duiing 
all  ten  emiaaiona  taata  becauae  the  puipoae  of  the 
remaining  taata  ia  to  obtain  data  to  atatiitically 
determine  the  enrichment  (hctor.  Thua,  aia 
Important  ta  dMHmine  how  the  enrichment  factor 
may  dlanga  aa  tha  ftoed  tataof  maiab  tfam  varleua 
faedatraama  varlaa.  Nonetlkaleaa,  Iha  metal  feed  rata 
In  tb^  ItoBaroaaa  waali^  Biaat  Da  a  mnitBS  aiZSa  of 
cooi^aiBHav  toar  i^^^Na  a^nny  toaraiiiaflBHig  7 
ankhmaiit  factor  dateminationa  taata^ 


inAictiea  Mo  \he  ayateank  amd  p^fcat 
form  af  tfw  waate}  at  nomal  feed  ratea 
for  dwt  iof  and  whan  tha  afr  poNotfon 
ccaHkuf  syaten  ia  operated  mder  nuimal 
condiffana.  See  f  28e.l<IS(c)(3)(»KB), 

Qveit  that  actoaf  emiasibns  sampfing 
is  used  under  tya  optfon  ta  determine 
compliance  mth  enjieatoH  stendards, 
those  opeiatfag  comStfons  that  appfy  to 
other  BB'a  after  eartifieation  of 
compfianee  that  are  designed  to  control 
metala  efnisaions  sn  not  neceaaary.  See 
S  266.1^c](l)l  Theop««ting 
parametera  thaf  need  not  be  fiailted  at 
ceitfficatioR  of  eenpflanee  undsr  thia 
method  are: 

•  Maxntnun  Ind  rate  of  eiach  metal  ki 
total  feedaft  earns,  totaf  hazardoua  waste 
feodatrcama.  or  pumpeMe  hazardous 
waate  firadstreama: 

•  Maximum  feed  rate  of  puaipable 
hazardous  waste; 

•  Maximiun  feed  rate  of  cMorine  hi 
total  feecbtrecmia; 

•  Maximum  corabostioR  chamber 
temperature  and  temperature  at  the  miet 
to  the  air  pollution  control  system 
(APCSl;and 

•  Key  parameters  to  ensure  proper 
operation  of  the  APCS. 

This  approach  has  one  drawback — 
there  is  a  time  delay  before  a  violation 
of  the  emissiona  Hmita  is  determined 
given  that  it  normaBy  takea  a  week  or 
more  to  obtain  the  results  of  the  stack 
sampling.  To  minimize  the  impact  of  tftia 
probleat,  the  operator  is  required  to 
know  the  metala  concentration  and  feed 
rate  of  hazardona  waste  at  all  times  and 
must  determine  if  a  diange  in  metal  feed 
rate  from  the  hazardooa  waste  ia  Hkely 
to  result  in  exceedanee  of  a  metal 
emission  limit. 

e.  CondRkmng  Prior  to  Compliance 
Testing.  Untter  this  approach  (see 
S  26».108(e)(31(iiKC)>.  the  operator  mnat 
condHion  the  forneca  to  ensure  that 
metals  emiaaions  are  in  equilibrium  with 
metala  fed  into  the  system  from  all 
feedstreama.  The  owner  or  operator 
must  deteiuilne  using  engineering 
judgment  when  Hie  system  has  reached 
equiUbritim  [i.e.,  how  long  the  system 
must  be  conditioned).  During 
conditioning,  hazardous  waste  and  raw 
materiala  having  the  same  metala 
content  an  will  be  fed  dtiring  the 
compfianee  test  must  be  fed  at  feed 
rates  that  wiR  be  fed  during  the 
compliance  teat. 

Under  this  metfiod,  Bmits  for  aB 
operating  parameters  under 
8  200.1O3(e)fl}  must  be  established 
during  the  compRanca  teal 

5.  Trial  Buoaa 

A  trial'  bum*  er  dbte  h>  liev  of  the  trial 
bunr  te.gt,  enMafaiia  data  nsu  tRternB 
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status  compliance  testing]  is  required  to 
demonstrate  the  performance 
capabilities  of  a  system  and  to  establish 
the  operating  limits  of  a  facility  for  the 
duration  of  the  operating  permit. 
Compliance  limits  will  be  based  on  the 
operating  conditions  and  emission  rates 
observed  during  the  trial  bum. 
Therefore,  to  obtain  the  most  flexible 
compliance  limits,  an  owner /operator 
should  conduct  test  bums  and  the  trial 
bum  under  worst-case  conditions  (those 
that  maximize  emissions  without 
exceeding  the  established  limits).  These 
conditions  include  feeding  the  waste 
used  in  die  trial  btira  at  a  feed  rate  and 
metals  concentration  that  refiect  the 
highest  levels  expected  in  present  or 
future  operations. 

Spiking  with  Metals.  To  achieve  the 
maximum  allowable  concentration  of 
metals,  the  owner/ operator  may  wish  to 
spike  the  waste  to  artificially  high 
concentrations  of  the  metals  during  the 
pre-trial  bum  period  and  during  the  trial 
bum.  However,  the  owner/ operator  may 
not  feed  metals  at  levels  higher  than 
those  documented  in  the  part  B  permit 
application  as  thoae  not  likely  to  result 
in  emissions  exceeding  allowable  levels. 
Permit  officials  will  consider  thia 
documentatitm  in  establishing  pre-trial 
bum  permit  ccmditions  for  new  peraiits. 

6.  Monitoring  and  Analysis 
Requirements 

a.  Emissions  Testing.  Emissions 
testing  and  analysis  for  metals  must  be 
conducted  using  "Methodology  for  the 
Determination  of  Metal  Emissions  in 
Exhaust  Gases  from  Hazardous  Waste 
Incineration  and  Similar  Combustion 
Processes"  provided  in  Methods  Manual 
for  Compliance  with  the  BIF 
Regulations  '".incorporated  in  today's 
rule  as  appendix  IX  of  part  266.  The 
methodology  describes  the  use  of  a 
multiple  metals  sampling  train.  The 
methodology  also  describes  and 
provides  references  to  the  appropriate 
analytical  techniques  in  Test  Methods 
for  Evaluation  Solid  Wastes  (SW-646). 
incoiporated  by  reference  in  S  260.11, 
that  must  be  used  to  analyze  samples. 

b.  Analysis  of  Feedstreams. 
Feedstreams  must  be  analyzed  for  each 
of  the  10  regulated  metals  that  could 
reasonably  be  expected  to  be  in  the 
hazardous  waste.  If  a  particular  metal  is 
excluded  from  the  analysis,  the  basis  for 
exclusion  must  be  documented  and 
included  in  the  operating  record. 
Methods  for  sampling  and  analysis  of 
feedstreams  for  metals  are  prescribed  in 
SW-846. 


D.  Interim  Status  Compliance 
Requirements 

Aa  prescribed  in  $286,103,  and 
discussed  in  section  VII  of  part  three  of 
this  preamble,  boilers  and  industrial 
furnaces  operating  under  interim  status 
must  comply  with  the  metals  emissions 
standards  diuing  interim  status. 

V.  Controls  for  Emissions  of  Hydrogen 
Chloride  and  Chloiina  Gas 

Today's  final  rule  uses  a  three-tiered 
regulatory  approach  to  limit  HQ  and  Cla 
emissions  (see  8  266.107),  an  approach 
identical  to  that  used  to  control 
noncarcinogenic  toxic  metals  emissions. 

A.  Background  Infoimation 

In  the  1987  proposed  rule,  EPA  stated 
its  intention  to  develop  risk-based  H(Z1 
emission  standards  in  the  same  format 
and  for  the  same  reasons  as  the 
proposed  metals  emission  limits.  The 
HCl  emission  limits  for  a  particrular 
device  would  have  been  based  on  the 
device  type  and  capacity,  Euid  on  the 
type  of  suiTounding  terrain.  In  the  1989 
supplemental  notice,  EPA  discussed  an 
altemative  approach  to  make  the 
standards  a  fimction  of  stack  height, 
terrain,  and  land  use  rather  than  a 
function  of  device  type  and  capacity. 
The  reasons  for  the  change  were  the 
same  as  those  described  above  in  the 
discussion  of  the  metals  standards. 

Controls  on  Qa  were  proposed  on 
April  27. 1990  (55  FR 17866)  because  CU 
can  be  emitted  from  devices  burning 
chlorinated  wastes  if  insufficient 
hydrogen  is  available  (i.e..  itom  other 
hydrocarbon  compotmds  or  water 
vapor)  to  react  with  all  of  the  chlorine 
present  in  the  waste.  In  recent  tests  "  of 
a  cement  kiln.  EPA  found  that 
approximately  50%  of  gaseous  chlorine 
emissions  were  in  the  form  of  CU  (and 
the  other  50%  was  in  the  form  of  HCl).  In 
the  April  1990  proposal  the  Agency 
proposed  a  Cli  RAC  of  0.4  ug/m  •. 

hi  the  1989  supplemental  notice,  EPA 
also  discussed  tfie  possibility  of  using 
continuous  Hd  monitors  in  lieu  of  the 
waste  feed  analysis  approach  for 
monitoring  HCl  emissions  are  likely  to 
be  close  to  allcrwable  emissions.  The 
Agency  continues  to  believe  diat  this  is 
a  reasonable  approach  and  believes  that 
it  can  be  effectively  implemented  during 
the  permit  process  as  necessary  using 
the  omnibus  authority." 


B.  Response  to  Comments 

The  Agency  received  a  ntmiber  of 
comments  on  the  proposed  HQ  and  Qi 
controls  as  discussed  below. 

1.  Short  Term  HCl  RAC 

A  number  of  commenters  stated  that 
the  Agency's  support  for  the  proposed  3- 
minute  RAC  for  HCl  was  inadequate. 
Tha  Agency  is  currently  developing  a 
new  methodology  for  evaluating  health 
effects  data  to  develop  a  no-adverse- 
effect  short-term  exposure  level.'* 
Given  that  the  new  methodology  has  not 
been  approved  by  the  Agency,  today's 
final  nile  does  not  establish  a  short-term 
RAC  for  HQ. 

We  note  that  the  Tier  I  chlorine  feed 
rate  limits  proposed  in  the  1989 
supplemental  noti<»  were  based  on  the 
short-term  HCl  RAC  because  the  short- 
term  exposure  RAC  provided  more 
restrictive  feed  rate  limits  dian  the  long- 
term  RAC.  Consequently,  the  1989 
proposed  chlorine  feed  rate  limits  are 
not  included  in  today's  fmal  rule.  In 
establishing  the  Tier  I  feed  rate  limits 
for  chlorine  in  today's  final  rule,  the 
Agency  considered  both  the  long-term 
HCl  RAC  (i.e.,  7  ug/m  »)  and  the  CU 
RAC  (i.e.,  0.4  pg/m  *).  and  the 
partitioning  between  the  two  pollutants 
in  stack  gases.  Given  that  the  Agency 
has  tested  for  CU  emissions  at  only  two 
facilities,  and  at  one  of  the  facilities 
more  than  50%  of  the  chlorine 
partitioned  to  CU,  the  Agency 
conservatively  assumed  in  calculating 
feed  rate  limits  that  100%  of  the  chlorine 
would  be  partitioned  to  CU-  Because  the 
CU  RAC  is  more  than  an  order  of 
magnitude  lower  than  the  HCl  RAC,  the 
Tier  I  chlorine  limits  were  based  on 
100%  conversion  of  chlorine  to  CU-  If 
applicants  believe  that  this  assumption 
is  too  conservative,  they  may  conduct 
emissions  testing  to  document  CU  and 
HCl  emission  rates. 

2.  Need  for  CU  Controls 

Many  commenters  stated  that  CU 
controls  are  unnecessary.  One 
commenter  believed  that  very  little 
hydrogen  is  needed  to  react  with  CU  to 
form  HCl.  Another  commenter  believed 
that  operating  conditions  for  boilers  and 
industrial  furnaces  are  not  conducive  to 
the  formation  of  CU-  Another  commenter 
stated  that  the  proposed  limits  to  control 


••  U.S.  EPA.  Aietbodt  Manual  for  Compliaium 
with  the  BIF  Regulations,  December  1990,  EPA/SSO- 
SW-ei-010.  NTtS  pnlilication  number  PBin-120-0(». 


•'  U.S.  EPA,  Emission  Testing  of  a  Precalciner 
Cement  Kiln  at  Louiarille,  Nebraaka.  November 
199a  Document  No.  EPA/53O-SW-01-O16. 

**  EPA  note*  that  permit  writer*  choosing  to 
invoke  the  amihaa  permit  aothority  of 
I  270.32(bi(q  to  add  coaditions  to  a  RCRA  permit 
muat  show  that  such  conditions  »re  necessary  to 
enaure  protection  of  human  health  and  the 
eirvirotunent  and  must  provide  support  for  the 


conditions  to  interested  parties  and  accept  and 
respond  to  comment.  In  addition,  permit  writer* 
must  justify  in  the  administrative  record  supporting 
the  permit  any  deciaions  baaed  on  omnibus 
authority. 

**  Memorandum  dated  September  IB  from  Susan 
GrifHa  EPA  to  Bob  HoUoway,  EPA  entitled 
•'Derivation  of  Short-Term  RAC  for  HCT' 


I 
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HCl  emissions  will  provide  adequate 
control  of  Clt  emissions  as  well. 

The  Agency  does  not  agree  with  these 
commenters.  As  discussed  above, 
emissions  testing  indicates  that  a 
substantial  fraction  of  gaseous  chlorine 
can  be  emitted  in  the  form  of  Cla-  In 
addition,  the  HCl  controls  may  not  be 
adequate  to  control  Cb  emissions. 
Because  CU  has  a  much  lower  solubility 
in  water  than  does  HCl,  the  use  of  wet 
scrubbers  as  the  principle  emissions 
control  device  for  HCl  is  not  likely  to 
significantly  reduce  emissions  of  CU-  CU 
emissions  can  be  controlled,  however, 
by  increasing  the  hydrogen  content  of 
feedstreams  (e.g.,  by  adding  steam]  or 
by  decreasing  the  feed  rate  of  chlorine. 
Moreover,  EPA  does  not  believe  that 
high  Clt  emissions  relative  to  HCl 
emissions  is  a  widespread  occurence. 

3.  HCl  Emission  Test  Procedures 

A  number  of  commenters  who  own  or 
operate  cement  kilns  expressed  concern 
that  EPA's  HCl  stack  sampling  and 
analysis  procedure  (see  section  3.3  in 
Methods  Manual  for  Compliance  with 
the  BIF  Regulations)  was  inappropriate 
because  it  counted  as  HCl  chlorine  in 
inorganic  chloride  salts  and  chloride 
ions  that  are  emitted  as  ammonium 
chloride.  The  Agency  has  determined  ""^ 
that  the  filter  in  the  sample  probe,  in 
fact,  effectively  removes  fine  particulate 
chloride  salts  so  that  they  do  not 
interfere  with  the  HCl  determination. 
The  Agency  agrees,  however,  with 
commenters  that  the  procedure  may 
consider  as  HCl  chloride  ions  that  are 
emitted  as  ammonium  chloride.''* 
Although  the  Agency  has  not  developed 
a  sampling  and  analysis  procedure  that 
would  correct  this  problem,  we  do  not 
believe  that  any  such  over-reporting  of 
HCl  will  cause  a  cement  kiln  to  exceed 
the  HCl  standard.  This  is  because  the 
highly  alkaline  particulate  matter 
resulting  from  the  limestone  raw 
materials  effectively  neutralizes  much  of 
the  chlorine  generated  from  hazardous 
waste  fed  into  the  kiln. 

4.  Technology-Based  HCl  controls 

Several  commenters  stated  that 
technology-based  HCl  emission  controls 
applicable  to  hazardous  waste 
incinerators  (i.e.,  99%  reduction  of 
emissions  in  the  stack  gas)  should  also 
apply  to  BIFs.  As  discussed  in  the 
proposed  rule,  the  Agency  continues  to 
believe  that  a  99%  reduction  standard 


'*  U.S.  EPA.  Emitiion  Tettlng  of  •  Precalcmer 
Cement  Kiln  at  Louisville,  Nebraska.  November 
IflSa  Document  No.  EPA/S30-SW-91-01S. 

'  ■  U.S.  EPA.  Emiasiona  Teating  of  a  Wet  Cement 
Kiln  at  Hannibal  MO.  December  1980.  Document 
Na  EPA/53O-SW-01-O17. 


for  BIFs  to  control  HCl  emissions  may 
be  neither  technically  feasible  nor 
necessary  to  protect  human  health  and 
the  environment.  The  Agency  believes 
that  the  process  chemistry  of  some 
industrial  furnaces  (e.g.,  cement  kilns) 
generally  results  in  low  HCl  emissions 
and  concerns  about  tube  corrosion 
generally  limit  HCl  concentrations  in 
boiler  emissions.  Given  the  low 
uncontrolled  HCl  concentrations  in 
many  BIFs,  a  99%  reduction  standard  in 
addition  to  the  health-based  standard 
required  by  today's  final  rule,  may  not 
be  cost-effective.  Commenters  did  not 
provide  data  or  information  that  would 
support  the  need  for,  and  the  cost- 
effectiveness  of  a  technology-based 
standard  in  addition  to  the  health-based 
standard  provided  by  the  final  rule. 

We  note  that  the  Agency  is  currently 
developing  health  effects  data  for  two 
other  acid  gases:  hydrogen  fluoride  and 
hydrogen  bromide. 

C.  Implementation 

Procedures  for  implementing  the  HCl 
and  CU  controls  are  virtually  identical  to 
those  for  the  metals  controls  discussed 
above. 

1.  Emissions  Testing 

Collection  and  analysis  of  HCl  and 
Cla  in  stack  gas  emission  samples  must 
be  conducted  according  to  the 
procedures  prescribed  in  section  3.3  of 
the  Methods  Manual  for  Compliance 
with  the  BIF  Regulations,  (Methods 
Manual)  incorporated  in  today's  rule  as 
appendix  IX  of  part  266.  The  Methods 
Manual  describes  two  procedures  for 
sampling  emissions  for  HCl  and  CU: 
Methods  0050  and  0051.  Method  0050 
collects  a  sample  isokinetically  and  is, 
therefore,  particularly  suited  for 
sampling  at  sources  emitting  acid 
particulate  matter  (e.g.,  HCl  dissolved  in 
water  droplets),  such  as  those  controlled 
by  wet  scrubbers.  Method  0051  uses  a 
midget  impinger  train  sampling  method 
designed  for  sampling  sources  of  HCl 
and  CU  emissions  not  in  particulate 
form.  Samples  collected  using  either 
method  must  be  analyzed  using  Method 
9057  which  is  also  described  in  the 
Methods  Manual. 

2.  Wastes  Analysis 

Methods  for  sampling  and  analysis  of 
feedstreams  for  total  chlorine  and 
chloride  are  described  in  detail  in  SW- 
846. 

3.  Interim  Status  Compliance 
Requirements. 

As  discussed  in  section  VII  of  part 
three  of  this  preamble,  boilers  and 
industrial  furnaces  operating  under 
interim  status  must  comply  with  the  HCl 


and  Cla  emissions  standards  during 
interim  status. 

VI.  Nontechnical  Requirements 

As  proposed,  the  final  rule  requires 
BIFs  to  comply  with  the  nontechnical 
standards  applicable  to  other  hazardous 
waste  treatment,  storage,  and  disposal 
facilities.  These  nontechnical  standards 
address  the  potential  hazards  from 
spills,  fires,  explosions,  and  unintended 
egress;  require  compliance  with  the 
manifest  system  to  complete  the  cradle 
to  grave  tracking  system:  ensure  that 
hazardous  wastes  (and  hazardous 
residues)  are  removed  from  the  site 
upon  closure;  and  ensure  that  the 
owners  and  operators  are  financially 
capable  of  complying  with  the 
standards.  BIFs  burning  hazardous 
waste  fuels  that  operate  storage 
facilities  must  already  comply  with 
these  standards  under  existing 
§  266.35(c). 

We  also  note,  in  particular,  that 
owners  and  operators  of  BIFs  are 
subject  to  the  waste  analysis 
requirements  of  S9  264.13  and  265.13  by 
reference.  See  S9  266.102(a)(2](ii)  for 
permitted  facihties  and  266.103(a](4)(ii) 
for  interim  status  facilities.  Before  a 
waste  is  stored  or  burned,  the  owner  or 
operator  must  obtain  a  detailed 
chemical  and  physical  analysis  of  a 
representative  sample  of  the  waste 
siifficient  to  enable  the  owner  or 
operator  to  comply  with  today's  rule. 

The  nontechnical  standards  provided 
in  today's  rule  are  identical  to  those  that 
currently  apply  to  hazardous  waste 
incinerators.  In  today's  rule, 
S  266.102(a)(2)  applies  these  standards 
to  permitted  BIFs  and  i  26e.l03(a)(4) 
applies  these  standards  to  BIFs 
operating  in  interim  status. 

Finally,  we  note  that  as  proposed, 
today's  rule  applies  the  same  controls 
on  fugitive  emissions  that  currently 
apply  to  hazardous  waste  incinerators, 
liie  controls  apply  to  facilities  operating 
under  a  permit  (see  9  266.102(e](7)(i) 
and,  on  the  effective  date  of  the  rule,  to 
facilities  operating  under  interim  status 
(see  9  266.103(h)).  The  controls  provide 
for  alternative  control  strategies 
including:  (1)  Keeping  the  combustion 
zone  where  hazardous  waste  is  burfied 
(or  where  emissions  from  such  burning 
may  migrate)  totally  sealed;  and  (2) 
maintaining  the  combustion  zone 
pressure  lower  than  atmospheric 
pressure. 

Vn.  Interim  Status  Siandards 

In  addition  to  the  nontechnical 
standards  discussed  above,  today's  final 
rule  requires  facilities  with  interim 
status  to  comply  with  substantive 
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emission  controls  for  metals,  HCl,  CU 
particulates,  and  CO  (and,  where 
applicable,  HC  and  dioxins  and  furans). 
Owners  and  operators  must  certify 
compliance  with  the  emissions  controls 
under  a  prescribed  sdiedule,  establish 
limits  on  prescribed  operating 
parameters,  and  operate  within  those 
limits  throughout  interim  status. 

Given  that  interim  status  requirements 
are  self-implementing,  the  Agency  has 
developed  comprehensive  interim  status 
requirements  to  ensure  that  the 
standards  are  implemented  effectively. 
To  assist  the  regulated  conununity  in 
complying  with  the  requirements,  EPA  is 
developing  a  guidance  document 
entitled  Interim  Status  Guidance 
Document  for  BIFs  (ISGD).  The  guidance 
document  will  be  available  shordy  after 
publication  of  the  final  rule  in  the 
Federal  Register.  The  ISGD  will 
summarize  the  provisions  of  the  nde, 
provide  example  forms  that  may  be  used 
to  submit  data  and  information  required 
by  the  certifications  of  precompliance 
and  compliance  (see  discussions  below), 
^nd  provide  guidance  on  developing  a 
compliance  test  protocol.  To  provide 
further  assistance  to  the  regulated 
community,  EPA  plans  to  conduct  a 
series  of  workshops  open  to  the  puUic 
to  explain  how  the  interim  status 
standards  work.  The  workshops  are 
scheduled  to  begin  shortly  after 
publication  of  the  final  rule  in  the 
Federal  Register.  To  obtain  a  copy  of  the 
ISGD  or  information  on  the  dates  and 
locations  of  the  workshop,  contact  the 
sources  identified  at  the  beginning  of 
this  preamble  under  "FOR  FURTHER 
INFORMATION  CONTACT*. 

The  following  sections  summarize 
how  the  interim  status  standards  work. 

A.  Certification  Schedule 

1.  Certification  of  Precompliance 

The  BIF  rule  is  effective  6  months 
after  the  date  of  promulgation.  By  the 
effective  date,  an  owner/operator  must 
submit  a  certification  of  precompliance 
providing  prescribed  information 
supporting  a  determination  that 
emissions  of  individual  metals,  HCl.  CU. 
and  particulates  are  not  likely  to  exceed 
allowable  levels.  See  9  266.103(b)(2).  For 
certification  of  precompliance,  the 
owner/operator  must  use  engineering 
judgment  to  evaluate  available 
information  and  data  (or  must  use  EPA- 
prescribed  default  data  provided  in 
sections  8.0  and  9.0  of  Methods  Manual 
for  Compliance  with  the  BIF 
Regulations,  incorporated  in  today's  rule 
as  Appendix  IX  of  part  266)  to  determine 
that,  tinder  the  operating  hmits  (for  EPA- 
prescribed  parameters)  that  the  owner/ 
operator  establishes,  emissions  are  not 


likely  to  exceed  the  allowable  emissions 
provided  by  99  266.105,  266.106,  and 
266.107.  The  owner  and  operator  must 
then  comply  with  these  operating 
conditions  [see  discussion  in  section 
Vn.B  below)  submitted  in  the 
precompliance  certification  during  the 
interim  status  period  of  operation  until  a 
revised  precompliance  certification  is 
submitted  or  imtil  a  certification  of 
compliance  is  submitted  as  discussed 
below. 

In  addition,  by  the  elective  date  of 
the  rule,  the  owner  or  operator  must 
submit  a  notice  for  publication  in  a 
major  local  newspaper  of  general 
circulation  providing  the  general  facility 
information  prescribed  by 
9  266.1G3(b)(6).  The  information  that 
must  be  provided  in  the  notice  includes: 
The  name  and  address  of  the  owner  and 
operator  of  die  facility;  the  type  of 
facility,  the  type  and  quantity  of 
hazardous  waste  liumed;  the  location 
where  the  operation  record  of  the 
facility  can  be  viewed;  a  notification 
that  a  facility  mailing  list  is  being 
established  so  that  interested  parties 
may  notify  the  Agency  that  they  wish  to 
be  placed  on  the  mailing  list  to  receive 
future  information  and  notices  about  the 
facility;  a  brief  summary  of  the  RCRA 
regulatory  system  for  BIFs;  and  the 
address  of  the  EPA  Regional  Office 
where  additional  information  on  the 
RCRA  regulatory  system  may  be 
obtained.  EPA  is  requiring  this  public 
notice  to  ensure  that  the  local  citizenry 
is  aware  that  the  BIF  is  burning 
hazardous  waste  and  that,  to  the  extent 
desired,  the  local  citizenry  may  become 
better  informed  about  the  facility 
operations  through  site  inspections  and 
review  of  data  in  the  oi>erating  record. 
In  turn,  this  opporttmity  for  local 
involvement  in  facilify  operations 
should  provide  an  added  incentive  for 
the  owner  and  operator  to  comply  with 
the  spirit  and  letter  of  the  interim  status 
standards. 

EPA  notes  that  facihties  that  meet  the 
definition  of  "in  existence"  of 
9  266.103(a)(l)(ii)  but  that  are  not 
burning  hazardous  waste  on  the 
effective  date  of  the  rule  must 
nonetheless  submit  a  certification  of 
precompliance  based  on  planned 
operations.  The  certification  may  be 
revised  at  any  time  in  the  future  if 
necessary.  See  9  266.103(b)(8). 

2.  Certification  of  Compliance 

Within  18  mondis  of  promulgation,  the 
owner/ operator  must  conduct 
compUance  testing '"  and  submit  a 


certification  of  compliance  with  the 
standards  ioe  indivkhial  metals 
(9  266.106).  Ha  and  CU  (9  266.107). 
particulates  (9  266.105).  and  CO,  and. 
where  applicable.  HC  and  dioxins/ 
furans  (|  266.104  (b)  through  (e)).  The 
certification  of  compliance  is  based  on 
emissions  testing  and  establishes 
operating  limits  for  EPA-prescribed 
paraoKters  based  on  the  compliance 
test.  See  9  266.103(cMl). 

If  the  owner/operator  cannot  submit 
the  certification  of  compliance  within  16 
months  of  promulgation  however,  he 
must  either:  (1)  Notify  the  Director  that 
he  is  taking  an  automatic  12-month 
extension  under  which  hazardous  waste 
burning  is  limited  to  a  total  of  720  hours; 

(2)  obtain  a  case-by-case  extension  of 
time  for  reasons  beyond  his  control;  or 

(3)  stop  burning  hazardous  waste  and 
begin  clostue  of  the  hazardous  waste 
portion  of  the  facilify.  See 

9  266.103(c)(7). 

The  case-by-case  time  extension  will 
be  provided  by  the  Director  if  he 
determines  that  the  owner  or  operator 
has  made  a  good  faith  effort  to  comply 
with  the  requirements  in  a  timefy 
manner  but,  for  reasons  beyond  his/her 
control  are  not  able  to  meet  the 
certification  of  compliance  deadline. 
Reasons  could  include  inabilify  to 
complete  modifications  to  an  air 
pollution  control  system  in  time  to 
conduct  the  compliance  test  to  support 
the  certification,  or  a  major,  unplanned 
outage  of  the  facilify  (e.g..  need  to 
replace  refractory  in  a  kilnj  just  prior  to 
scheduled  compUance  testing,  or  as 
discussed  earlier.  HC  levels  attributable 
to  organics  in  raw  materials.  The 
Director  may  use  his  discretion  to 
determine  the  length  of  the  extensioiL*' 
The  Director  also  may  impose 
conditions  that  ensure  that  the  boiler  or 
industrial  furnace  will  be  operated  in  a 
manner  that  protects  human  health  and 
the  environment,  provided  that  the 
Director  documents  the  basis  for  adding 
such  a  condition  and  provides  the  ^ 

applicant  opportunify  to  comment  on  it 


"  We  note  ttiat  compliance  testing  may  be 
conducted  only  under  operating  condition*  for 
which  the  facility  hae  aabmitted  a  certification  of 


precompliance.  This  is  because  the  facility  may  only 
operate  after  the  elective  date  of  the  rule  and  prior 
to  submittal  of  a  certification  of  compliance  under 
conditions  for  which  it  ha*  certified  precompliance. 
If  any  applicable  emission  standard  is  exceeded 
-  during  the  compliance  test  (or  during  pretesting],  the 
facility  must  immediately  aubmit  a  reviaed 
certification  of  preoompUaace  establishing  revised 
(i.e.,  more  stringent)  operating  limits. 

"  We  would  not  expect  for  the  Director  normally 
to  limit  the  hours  that  hazardous  waste  may  be 
burned  under  a  case-by-case  extension  given  that 
the  owner/operator  must  support  tl\e  need  for  the 
extension  and.  if  granted  the  extension  must  be  for 
a  legitimate  need.  In  contrast,  the  hours  of  burning 
are  limited  for  the  automatic  12-mtmth  extension 
l>ecaus«  there  is  no  iudgemaet  by  the  Director  that, 
in  fact,  the  extension  is  warranted. 
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In  addition,  we  note  diet  a  caae-by- 
caae  extension  may  be  requested  and 
granted  for  any  interim  status 
certification  deadline  under  1 266.103  (c) 
or  (d).  A  case-by-case  extension  may  be 
granted  after  an  owner/ operator  has 
elected  to  take  the  12-month  automatic 
extension,  an  extension  may  be  granted 
if  the  owner/operator  cannot  comply 
with  the  recertiBcation  schedule  (see 
discussion  below),  and  an  existing 
extension  may  be  extended. 

3.  Recertification 

Owners  and  operators  must 
periodically  conduct  compliance  testing 
and  recertify  compliance  with  the 
standards  for  individual  metals,  HCl  and 
CU  particulates,  and  CO,  and,  where 
applicable,  HC  and  dioxins/furans 
within  three  years  of  the  previous 
certification  while  they  remain  in 
interim  status  (i.e.,  until  an  operating 
permit  is  issued  under  {  270.66).  See 
S  286.103(d).  EPA  is  requiring 
recertiflcations  primarily  to  ensure  that 
air  pollution  control  systems  do  not 
deteriorate  over  time. 

4.  Failure  to  Comply  with  the 
Certification  Schedule 

If  the  owner  or  operator  does  not 
comply  with  the  certification  schedule, 
all  hazardous  waste  burning  must  cease 
as  of  the  date  of  the  missed  deadline, 
and  closure  must  commence.  See 
i  286.103(e).  Any  burning  of  hazardous 
waste  by  such  a  device  after  failiu-e  to 
comply  with  the  certification  schedule 
must  be  under  a  RCRA  operating  permit. 
See  S  270.66. 

To  comply  with  the  certification 
schedule,  complete  and  accurate 
certifications  of  precompliance  and 
compliance  must  be  submitted  by  the 
applicable  deadlines.  (Although  the 
deadline  for  certification  of  compliance 
may  be  extended  (see  {  266.103(c)(7]), 
the  deadline  for  certification  of 
precompliance  may  not  be  extended.)  In 
addition  to  terminating  interim  status  if 
the  owner  and  operator  do  not  comply 
with  the  certification  schedule,  EPA  will 
also  talce  appropriate  enforcement 
action. 

When  closing  a  BIF,  all  hazardous 
waste  and  hazardous  waste  residues, 
including,  but  not  limited  to,  ash, 
scrubber  water,  and  scrubber  sludges, 
must  be  removed  bom  the  affected  BIF. 
In  addition,  the  owner/operator  must 
comply  with  the  general  interim  status 
closure  requirements  of  SS  265.111- 
265.115.  as  amended.  These 
requirements,  which  are  incorporated  by 
reference  into  today's  rule,  specify 
closure  performance  standards; 
submission  of  and  compliance  with  a 
written  closure  plan;  disposal  or 


decontamination  of  equipment, 
structures,  and  soils;  and  certification 
procedures  for  closure. 

We  note  that  under  amended 
9  265.112(d)(2).  for  an  owner  or  operator 
who  fails  to  submit  a  complete 
certification  of  compliance  by  the 
applicable  compliance  deadline 
(including  the  automatic  12-month 
extension  or  the  case-by-case  extension 
under  {  266.103(c)(7)(i),  the  date  that  he 
"expects  to  begin  closure"  is  within  30 
days  after  the  applicable  deadline. 
Therefore,  for  example,  for  an  owner 
who  takes  the  automatic  12-month 
extension,  the  closure  notification 
requirements  of  i  265.112(d)(1)  or  the 
closure  activity  requirements  of 
9  265.113  would  not  be  triggered  unless 
and  until  the  owner  fails  to  submit  a 
complete  certification  of  compliance  by 
the  12-month  extended  deadline  and  a 
case-by-case  extension  beyond  the  12- 
month  extension  was  not  obtained. 

For  any  other  BIF  owner  or  operator 
closing  diu-ing  interim  status  operation 
(i.e..  one  who  closes  between  die 
effective  date  of  the  rule  but  before  the 
interim  status  compliance  deadline  of  18 
months  after  promulgation  of  the  rule,  or 
one  who  submits  a  complete 
certification  of  compliance  by  the 
applicable  18-month  compliance 
deadline,  the  12-month  automatic 
extension,  or  case-by-case  extension, 
and  closes  during  interim  status),  the 
date  when  he  "expects  to  begin  closure" 
under  9  265.112(d)(2)  will  remain  either 
within  30  days  after  the  date  on  which 
any  hazardous  waste  management  unit 
receives  the  known  final  volume  of 
hazardous  waste,  or  if  there  is  a 
reasonable  possibility  that  the  unit  will 
receive  additional  hazardous  waste,  no 
later  than  one  year  after  the  date  on 
which  the  unit  received  the  most  recent 
volume  of  hazardous  waste. 

5.  Development  of  the  Certification 
Schedule 

In  the  1989  supplemental  notice,  the 
Agency  requested  comment  on 
alternative  schedules  for  requiring 
compliance  with  the  emissions 
standards  during  interim  status.  The 
Agency  selected  a  certification  deadline 
of  18  months  (with  provision  for 
extensions)  because  we  believe  that 
most  facilities  will  be  able  to  install  the 
necessary  monitoring  equipment, 
conduct  any  precompliance  testing  that 
may  be  necessary,  and  conduct 
compliance  testing  within  that  time 
period.  Although  18  months  from  the 
date  of  promulgation  is  a  fairly  short 
period  of  time,  we  note  that  Agency 
staff  have  made  numerous  pubhc 
presentations  and  have  had  numerous 


discussions  ''*  with  the  regulated 
community,  including,  in  particular,  the 
development  of  interim  status 
compliance  procedures.  Thus,  facility 
owners/operators  have  had  some 
advance  indication  of  the  general 
regulatory  approach  taken  in  the  final 
rule. 

The  Agency  received  a  comment  that 
the  air  emission  standards  for  cement 
kilns  should  be  instituted  more  quickly 
than  the  schedule  proposed.  The 
commenter  believed  that  accelerating 
the  schedule  will  not  place  an  excessive 
burden  on  these  facilities  because  the 
regulations  were  proposed  far  enough  in 
advance  for  cement  kilns  to  come  into 
compliance.  The  Agency  has  considered 
this  comment  and:  (1)  Sees  no 
compelling  reason  to  single  out  cement 
kilns  from  other  BIFs  for  an  accelerated 
schedule;  and  (2)  continues  to  believe 
that  an  18-month  compliance  period  is 
representative  of  the  time  required  to 
implement  necessary  plant  design  or 
process  modifications,  install  monitoring 
and  compliance  equipment,  conduct 
facility  compliance  testing,  and  submit  a 
certification  of  compliance  testing  that 
documents  key  operating  limits  during 
the  remainder  of  the  interim  status 
period.  In  fact,  the  Agency  is  concerned 
that  in  some  situations,  where,  for 
example,  the  air  pollution  control 
system  may  need  to  be  modified,  an  18- 
month  deadline  may  not  provide  enough 
time  to  complete  modifications,  "shake- 
down" the  system,  conduct  pre- 
testing "",  conduct  compliance  testing, 
and  analyze  test' data  and  submit  a 
certification  of  compliance.  Thus,  the 
final  rule  includes  provisions  for  time 
extensions  to  all  certification  deadlines 
except  for  certification  of  precompliance 
under  9  266.103(b). 

B.  Limits  on  Operating  Parameters 

Limits  on  operating  parameters  during 
interim  status  are  established  at 
certification  of  precompliance  and  at 
certification  of  compliance  following 
emissions  testing  18  months  (unless 
extended)  after  promulgation  of  the  rule. 
The  operating  conditions  can  be  revised 
prior  to  certification  of  compliance  by 
submitting  a  revised  certification  of 
precompliance.  The  operating  conditions 
can  be  revised  after  certification  of 


''*  See  the  public  docket  for  this  rulemaking  for 
tummarie*  of  meetingi  held  with  groupi  including: 
Cement  Kiln  Recycling  Coalition,  Chemical 
Manufacturer*  AJiociation,  National  Solid  Waste 
Management  Aisociation.  Council  of  Industrial 
Boiler  Operators,  and  Hazardous  Waste  treatment 
Council. 

**  Although  pretesting  is  not  required.  EPA 
believes  that  most  facilities  will  conduct  pretesting 
bef6re  conducting  the  formal  compliance  testing 
with  all  its  attendant  QA/QC  requirements. 
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compliance  by  conducting  emissions 
testing  and  submitting  a  revised 
certification  of  compliance. 

After  the  effective  date  of  the  rule  and 
prior  to  certification  of  compliance  with 
the  emissions  standards  based  on 
emissions  testing,  a  facility  may  operate 
only  under  those  conditions  for  which 
the  facility  has  submitted  a 
"precompliance"  certification 
demonstrating  that  emissions  of 
individual  metals.  HCl,  CU,  and 
particulates  are  not  likely  to  exceed 
allowable  levels.  The  operating 
conditions  for  which  limits  are 
established  by  precompliance  are  (see 
9  266.103(b)(3)): 

•  Feed  rate  of  each  of  the  10  metals 
in: 

— ^Total  feed  streams,  except  for 
furnaces  that  recycle  collected 
particulate  matter  (see  discussion  in 
section  VII.I  below) 
— ^Total  hazardous  waste  feed  streams 
— ^Total  pumpable  hazardous  waste  feed 
streams; 

•  Total  feed  rate  of  chlorine  and 
chloride  in  all  feed  streams; 

•  Total  feed  rate  of  ash  in  all  feed 
streams,  except  for  cement  and  light- 
weight aggregate  facilities  for  which  ash 
content  of  feed  streams  is  not  an 
operating  parameter; 

•  Total  feed  rate  of  hazardous  waste 
and  feed  rate  of  pumpable  hazardous 
waste;  and 

•  Maximum  capacity  in  appropriate 
units  such  as  heat  input,  steam 
production,  or  raw  material  feed  rate. 

In  addition,  the  following  parameters 
must  be  considered  in  demonstrating 
.  precompliance  and  must  be 
continuously  monitored  (and  records 
maintained  in  the  operating  log)  when 
monitoring  systems  are  installed  (see 
9  266.103(b)(6)): 

•  Maximum  combustion  zone 
temperature; 

•  Maximum  flue  gas  temperatiu'e 
entering  the  PM  APCS;  and 

•  Limits  for  APCS-specific  operating 
parameters. 

Once  a  facility  has  conducted 
compliance  testing  and  certified 
compliance  with  tihe  emissions 
standards,  limits  for  all  of  the  above 
parameters,  as  well  as  for  CO  (and, 
where  applicable,  HC)  are  established 
based  on  the  compliance  test  and 
remain  in  force  until  recertification 
under  new  conditions.  See 
9  266.103(c)(1). 

C.  Automatic  Waste  Feed  Cutoff 

Upon  certification  of  compliance,  an 
automatic  hazarddus  waste  feed  cutoff 
system  must  engage  when  the  limits 
(established  in  die  .certification)  for  the 


following  operating  parameters  are 
exceeded  (see  9  266.103(g)): 

•  Total  feed  rate  of  hazardous  waste 
and  feed  rate  of  piunpable  hazardous 
waste; 

•  Limits  on  CO  and,  where 
applicable,  HC: 

•  Maximum  production  rate  in 
appropriate  units  such  as  heat  input, 
steam  production,  or  raw  material  feed 
rate; 

•  Maximum  combustion  zone 
temperature; 

•  Maximum  flue  gas  temperature 
entering  the  PM  APCS;  and 

•  Limits  for  APCS-specific  operating 
parameters. 

Facilities  operating  during  interim 
status  after  certification  of  compliance 
must  test  the  automatic  waste  feed 
shutoff  system  once  every  7  days  to 
ensure  that  it  is  operating  properly, 
unless  an  owner/ operator  can  document 
that  weekly  testing  will  result  in  unsafe 
conditions.  See  9  266.103(j)(3).  In  all 
cases,  testing  at  least  every  30  days  is 
required.  Owners/operators  are 
required  to  document  the  residts  of 
these  tests  and  al^  automatic  waste  feed 
shutoffs  that  occur  diuing  normal 
operations.  . 

D.  Sham  Recycling  Policy 

The  BIF  rules  supersede  the  Agency's 
sham  recycling  poUcy  (see  48  FR 11157 
(March  16, 1983))  after  the  owner  or 
operator  certifies  during  interim  status 
compliance  with  the  emissions 
standards  for  metals,  HCl,  CU, 
particulates,  and  CO  (and.  where 
applicable,  HC  and  dioxins  and  furans). 
Thus,  after  certification  of  compliance,  a 
BIF  may  biun  hazardous  waste  (other 
than  waste  fed  solely  as  an  ingredient  or 
solely  for  material  recovery)  with  a 
heating  value  lower  than  the  5,000  Btu/ 
lb  limit  generally  considered  heretofore 
to  be  the  minimiun  for  a  legitimate 
hazardous  waste  fuel.  Although  the 
Agency  considers  such  burning  to  be 
treatment,  we  believe  that  conformance 
with  the  emissions  standards  upon 
certification  of  compliance  under 
9  266.103(c)  will  ensure  protection  of 
human  health  and  the  environment. 
(Prior  to  today's  rule,  BIFs  burning  a 
hazardous  waste  that  was  not 
considered  to  be  a  legitimate  fuel  were 
subject  to  the  subpart  O  incinerator 
standards  of  parts  264  and  265. 
assuming  biuning  was  not  for  some 
other  legitimate  recycling  purpose,  such 
as  material  recovery.) 

Although  we  indicated  above  that  a 
BIF  may  bum  hazardous  waste  for  the 
purpose  of  treatment  upon  certification 
of  compliance,  today's  rule  allows  BIFs 
to  bum  such  hazardous  waste  for  a  total 
period  of  time  not  to  exceed  720  hours 


prior  to  certification  of  compliance.  See 
9  266.103(a)(6).  The  rule  allows  such 
biuning  only  for  purposes  of  compliance 
testing  (and  pretesting  to  prepare  for 
compliance  testing)  to  determine  that 
the  device  can  comply  with  the 
emissions  standards  while  burning 
waste  for  treatment.  The  rule  limits  such 
biuTiing  to  a  total  of  720  hours  because 
we  believe  that  period  of  time  is 
adequate  to  complete  any  pretesting  and 
compliance  testing,  and  it  is  the  same 
period  of  time  that  new  BIFs  may  bum 
hazardous  waste  during  the  pretrial 
bum  period  under  9  270.66(b)(1). 

The  Agency  discussed  three  options  in 
the  1989  supplemental  notice  for 
superseding  the  sham  recycling  policy: 
Rescinding  the  sham  recycling  policy  on 
the  effective  date  of  the  final  nile; 
rescinding  the  sham  recycling  policy 
when  a  facility  comes  into  compliance 
with  the  interim  status  emission 
standards;  or  leaving  the  sham  recycling 
policy  in  effect  until  a  RCRA  operating 
permit  is  issued. 

The  Agency  received  comments 
supporting  all  three  of  the  options.  Eight  . 
commenters  supported  the  first  option, 
rescinding  the  sham  recycling  policy  on 
the  effective  date  of  the  final  rule, 
because  the  policy  is  considered 
guidance.  Eight  commenters  supported 
the  second  option,  rescinding  the  sham 
policy  when  facilities  come  into 
compliance  with  the  interim  status 
emission  standards,  because  the 
standards  are  protective  of  human 
health  and  the  environment.  Five 
commenters  supported  the  third  option, 
leaving  the  sham  recycling  policy  in 
effect  until  a  facility  is  issued  a  RCRA 
operating  permit,  because  the  permit 
writer  oversight  during  the  permit 
process  is  necessary  to  ensure  that  a 
facility  complies  with  the  appropriate 
regulations. 

The  Agency  believes  that  the 
procediu^s  required  for  certification  of 
the  interim  status  emissions  standards 
are  adequate  to  ensure  effective 
implementation  and  enforcement  of  the 
standards.  The  only  emissions  standard 
applicable  to  permitted  facihties  that  is 
not  required  during  interim  status  is  the 
destmction  and  removal  efficiency 
(DRE)  standard  requiring  a  trial  bum  to 
demonstrate  99.99%  DRE.  The  Agency 
does  not  believe  that  this  is  necessary 
because  emissions  testing  of  boilers  and 
industrial  fumaces  indicates  that 
facilities  with  CO  and  HC  levels  within 
the  limits  established  by  today's  mle 
also  are  likely  to  achieve  99.99%  DRE. 

It  should  be  noted  that  in  rescinding 
the  sham  recycling  poUcy  for  these  types 
of  regulated  boilers  and  industrial 
fumaces,  the  Agency  is  not  altering  in 
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any  wHqr  wiMtHMBriuyoMtBrial*  I 
defined  •»  mM  mkI  hacMdoo*  waat«» 
whaabuf—d  lot  lej^MiMti  energy 
recoveiy:  TfciM>,  aU.  ^mbI  matcffiak^ 
sludgeik  aM^  by-pradueto  •■•  mM 
wastes  whe»  kiwisd  tot  recoweiy.  a*  om 
off-speHficarton  caanerical  chemkai 
pro^wta  wfaick  aie  baraad  aa  6wla  |qv 
used  aa  a  GompoBant  af  ftialai  ia  liatt  s< 
their  original  intended  uaa.  Sac 
tl  2n^H2>  and  281.33.  (Naa-liated 
hnmrriniii  rirmciirial  rhaiair il 
prodttcta  (i^a^  tboaa  that  exhibit  a 
characteristic  but  ara  not  liated  ia 
I  281.33]  are  lili«wis«  solid  wastea  «ihea 
they  are  recycled  ia  waya  that  dif!ei 
from  their  noimaluaa  50 FB.all4ZM 
(April  lU  1985).J  With  reaped  to  tba 
issue  of  what  constitutes  a  normal 
manner  of  uaa  for  an  aff-spedficalioii 
commercial  rTip»<raT  product  *^*  haa 
some  Btu.  vahic  or  the  issue  of  whan 
such  a  material  is  used  "in  lieu  of  [It^ 
original  intended  use"*  CS  2S1JS3\  and  so 
is  a  soQd  and  haaardona  waste,  the 
Agency  notes  that  not  every  type  of 
burning  ostensibly  for  energy  recovery 
is  coopered  to  qualify,  bappropriate 
modes  of  burning  thus  do  not  render 
such  materials  non-wastes.  For  example, 
if  ignitabte  off-specification  natural  gas 
condensate  is  bimied  as  a  motor  fuel,  or 
reactive  jet  tael  fU  133,  hydtazlnej  is 
burned  as  eanventional'  fuel  oil  such 
materials  are  solid  and  hazardous 
wastes  and  subject  to  subtfde  C 
controls.  This  is  because  the  mode  of 
burning  is  not  atafi  like  diese  materials' 
original  intended  use. 

E.  Subaattttt  of  Part  B  Applicalkmt 

PemuT  wnters  wis  refjuire' owners  and 
operator*  to  sabmit  part  B  appRcationa 
tor  operBtiDy  pemiRS  on  a  scneaiila 
considering  the  relstire  bazni  to 
human  herith  and  enviroBment  (he 
facility  pesaa  oompared  to  other  storage, 
treatment,  and  disposal  fadlitiea  witfs^ 
the  Director^  pwriew. 

F.  DUE  Tntins 

As  propoaedl  testiflg  to  deBOMtata 
99.9iK  dwiffwikin  and  removal 
effideacy  (DIE)  of  atpaaic  compoiuida 
in  the  waata  is  not  ra^xiisd  under 
interim  stalna.  Tka  complextty  ssid  eoata 
of  DRE  teattag„  aa  «aett  aa  the 
substantial  fartaractiaB  aeeded  ketween 
ownen/aperaiam  aod  regolatoey 
offidaia,  naka  wmdk  tasting 
impiactkabta  dviag  intecim  sCatas.  EPA, 
expects  thai  tfte  ooDttol  cequitameBta  for 
CO  aai  HC  Witt  raaolt  in  bw  tarela  af 
emissiaaa  of  oigaaic  compoands> 

G.  Chtorinated  Dioxiaa  andFbrans 


burned  i»  a  betfar  or  iibiatiiial  i 
operating  under  inferin  staftiar  ERAl 
Hazaidan  Wvte  NesL  FQ«t  Foeu  F022, 
F023,  im  and  PBV.  Bandof  dMae 
dioxin-containing  wastes  during  interim* 
status  is  prohiMtad  because  boflevv  md 
industrial  furnaces  cannot  be-  assomed 
to  achieve  the  SB.99W'  percent  DRE 
required  far  these  wastes. 

Even  though  these  wastes  may  not  be 
burned  during  interim  status., 
chlorinated  dioxins  and  fiiranaraay  ba 
emitted  aa  PICa  under  cert^a  coadiyona 
(i.e.,  when  the  PM  aoatroL  devka  is 
operated  withia  tha  tamparataca  MBfie 
of  ♦50-750'F.  or  when  HC 
concenlratiiiiis  eneaad  20  piBuv)  aa 
discuses  J  im  sectioa  ttB  el  part  Ihtaa  of 
the  preaaMa,  EI^  betievea  dkal  tm 
emissions  testing  and  riak  asaesaaent 
requirement  of  I  2B6.I04(e]  can  be 
euM. lively  iuipleuiented  daring  finterint 
statna  witfiout  significant  EPA 
interaction.  Thus,  the  nde  requires  the 
owner  or  operator  to  certify  compliance 
with  those  requirements,  as  applicable. 

H.  Spa€JmtRmjammeats  for  Furnaces- 

Today's  rule  provides  special  interim 
status  requirements  for  industrial 
fumances  that  feed  hozaedoua  waste-, 
exc^it  baxndoua  waste  fed  solriy  as  an 
ingredteat,^*  at  loealiona  odiBr  tem  the 
"hot"  end  a^aiv  the  praduct  ia 
discharged  and  fuela  are  nenoaliy  Ired 
to  ensure  adeqaata  combustion  of 
hazardous  waate  prior  \a-  cwnhicting  a 
trial  bum  daring  die  part  Bpermit 
process  fsee  1 206.vaia^Sfl  as  foOowr 
(1)  The  combustion  gases  most  have  a 
minimum  temperature  of  1800  T  at  the 
pomt  where  die  waste  is  introducett  '^ 


containing  ardaeiwed  froaany  af  tha 
followta^dteate-liated 


*•  Httutfaui  wwtv  ia  bsmd  I 
ingndimt  if  it  i«  bunMk  far  uithei  MMiy  racovwy 
(l«..  it  hu  •  haatii^  valuB  teaa  than  aauo  Btu/lb) 
nor  treatment  or  dntructlon  (I.e..  it  conOiina  a  total 
of  ut9  tnttB  969  ppnr  toidc  nuuinvtm  cofutitueuta 
listed  in  apiMadlx  \an,  pwrasi). 

"  E3>A  U  awiM  l^al  mwl  immpart— law 
•xperiBMBtari  wttbihadtecoMMaiaeriMd  wHt»inta 
the  upper,  mm  malarial  faadand  of  th«  Mb  miag 
feed  chute*  that  propel  the  eonlainen  dami  into  the 
kiln  bcfora  they  rupttue  and  expoa*  the  waste  tb  tha 
combustion  gas  (and  tMgiir  t»  rei«a*» 
hydrocMhani),  Bi  mm^mtOatMam,  tte  fanpantace 
limit  appUa»at  thrpolnt  Oatthc  WMtoaar  k«|h» 
to  wleaae  hydrnnaahons    thrpott whsw  tha 
container  impacta  tha  cfaaisi  bad.  Hm  temperature 
limit  doea  nor  apply  to  the  point  where  the 
container  is'actnail^ehef^ged'iMvtfae'Mit  (HL 
however,  a  noocontaineriMdwasfafalkatf  intvtke 
kihi  at  thaasemirf.  ttia  MBirT  fiif  awli—  thill 
appUaftat  the  toMMmwtenitlM  wiatf»«dli  Ite 
firing  a|a<am.)^AItfaaHgh  ihia  itisrnaakw  pastaina  to 
cement  Kifaa.  BRK  notes  that  tha  aubfisct 

rM|QimHBw  BPPIJT  wflfl^  BIOHVtrtn  raVnUIOT'  tni^ 

fiirfahaaaidtMiiailst  •taoaaH 
^ot"  mtrndmatbai-initm  tKt 


(2)  the  a  war  as  opoatarmust 
determine  [and  iaclada  sadii 
determination  in  the  operaHny  record) 
that  there  ia  aifficient  oxygen  present  Co 
comboat  tha  waste;  (3)  the  eaatfnuous 
hydrocarban  BMcitarinyoaatwiia 
prowidad  bjr  1 2ea](M(d>  apply;  and  (^ 
for  cenMBk  ldlna»  hazanhma  waste  must 
be  fed  into  the  kda  itself; 

EPA  establidted  a  nhiimam 
temperature  of  1809  T  for  the  location  ef 
hazardous  waata  firiiig  and  is  raqtar^ 
that  the  owner /operator  demonsfrate 
that  adequate- oxygen  is  present  to 
sustain  comboatien  given  titaf  it  is 
generally  accepted  that  organie 
compounds  are  readily  destrayed  at 
tempafataraa  abonre  18Qft  *P  in  the 
presence  of  adequate  oxygen.  The 
demonstratioB  el  adeqaate  oxygea  is 
particularly  important  far  cemant  Idbis 
becaosr  tikay  ara  operated  dose  to 
stoichiometric  oxygen  lev«b  (Le„  with 
litUe  esieaaa  oxygea  ia  tha  ldln>  to 
effidaatly  maiateia  die  hi^ 
temperatures  necessary  to  calcine  and 
sinter  the  raw  nalerials.  AHhou^ 
higher  excess  oxygen  kvela  woidd 
better  anaure  more  complete  cambastioa 
of  fuela  operaUm  at  hi^er  oayggn 
levela  ia  Im*  Ibgimsily  effkieal  and 
reduces  tha  kikiipBodactioik  capacity. 

In  addition,  continuoas  hyikuuiriMia 
(HC)  manlDping  ia  requiced  to 
demoaBtsatetbatHCbBTetBdonet   . 
exceed  the  regulatory  limit  of  20  ppanr 
on  a  hoaity  soiling  ovaraga  baaia  (br 
alternative  laaatestabUabadaader  . 
t  2ee.]M(f)|  ineqiactsta  eC  whether  die 
CO  teeak  i»  tesa  dam  100  nnav  vdkere 
HC  moniloring  ia  not  normally  rayiirad. 
See  9  266.103(a)(5).  EPA  ia  repairing  HC 
monitoring  be  c  aase  of  tba  concera  that 
CO  iimailaiiiiig  bIibs  may  not  be  an 
adequate  iadhatui  <J good  coBifaiistion 
conditions  when  hazardous  waste  ia  fed 
at  locations  oAer  thaa  whase 
(nonhazardous)  fuels  are  nonnatty  fiied. 
See  discaaaten  is  part  three,  sectioa 
II.B.4.a  of  this  preamble.  Conthauous 
monttoriag  of  HC  and  comphanca  witb 
the  applicable  operating  limit  is  reqoired 
upon  certificatioii  of  compHance  (or,  for 
fiimances  tkat  feed  raw  siateriaia 
containing  organie  matter  and  that 
receive  a  tinw  extenston  to  certify 
compliancar  upea  receipt  of  the  time 
extenstea.^* 

The  Agency  eenstdered  whedier  the 
hydrocarbon  eentrels  were  re^mdant  to 
the  operating  requirenents  specified 
above  and  concluded  that  HC 
monitoring  ia  needed  to  effactlvaly 


**  We  note,  aa  dlecuased  elsewhere  in  the  taxt» 
the  time  eiitwiiioB  wiH  be  oondltiaiMl  on,  among 
other  thlnpi  ItCftmi  €0^  Imulmmtt* 
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implement  and  enforce  the  controls  on 
organic  emissions.  Although  the 
operating  requirements  alone  should  be 
adequate  to  limit  organic  emissions, 
absent  HC  monitoring  there  would  be  no 
continuous  verification  that  the 
operating  requirements  were,  in  fact, 
adequate  and  that  the  owner/operator 
maintained  compliance  «vith  the 
operating  requirements. 

Finally,  the  rule  requires  that 
hazardous  waste  be  fired  into  a  cement 
kiln  itself  to  ensure  that  the  waste  is  not 
introduced  at  a  location  that  may  not  be 
conducive  to  complete  combustion  of 
the  waste.  For  example,  cement 
companies  have  considered  burning 
hazardous  waste  in  the  precalciner  of  a 
cement  kiln.  Although  such  practices 
may  prove  during  the  permit  process  to 
be  acceptable,  EPA  has  not  tested 
emissions  from  a  kiln  burning  waste  at 
locations  other  than  in  the  kiln  itself, 
and  is  concerned  that  complete 
combustion  of  organic  constituents  may 
not  be  ensured  Tbus,  burning  hazardous 
waste  in  a  cement  kilns  precalciner  is 
not  allowed  during  interim  status.  (This 
restriction  is  limited  to  cement  kilns 
because  this  is  the  only  type  of  kiln  of 
which  the  Agency  is  aware  where 
hazardous  waste  may  be  fired  at  a 
location  that  is  clearly  not  designed  for 
optimimi  combustion  conditions.  A 
cement  kiln  precalciner  is  designed 
primarily  to  achieve  calcining  of  raw 
materials  and  may  not  provide  adequate 
combustion  of  hazardous  waste.) 

The  special  requirements  do  not  apply 
to  hazardous  waste  that  is  burned 
(processed)  solely  as  an  ingredient  ^" 
because  such  waste  does  not  contain 
significant  levels  of  hazardous  nonmetal 
constituents  (i.e.,  compounds  listed  in 
appendix  Vni,  part  261)  and,  thus, 
nonmetal  emissions  will  not  pose 
significant  risk  to  human  health  and  the 
environment  (Metal  emissions  will  be 
adequately  controlled  by  today's  rule 
irrespective  if  where  the  waste  is  fed 
into  the  system  because  metals  are 
continued  by  a  PM  control  device.) 
Thus,  emissions  of  nonmetal  compounds 
are  not  of  concern  when  a  waste  is 
burned  (processed)  solely  as  an 
ingredient.  EPA  considers  a  waste  to  be 
burned  solely  as  an  ingredient  in  a  kiln 
if  it  is  not  burned  partially  as  a  fuel  or 


'*  Under  the  RCRA  hazardous  waste  regulatory 
program.  EPA  considers  a  hazardous  waste  to  be 
burned  or  proceesed  as  an  ingradient  if  it  is  used  to 
produce  a  product  EPA  considers  a  hazardous 
waste  to  be  burned  or  processed  for  material 
recovery  if  one  or  more  constituents  of  die  waste  is 
recovered  as  a  product  Nonetheless,  the  criteria  are 
the  same  for  detenoining  when  a  waste  is  burned 
(or  processed)  aa  an  in^itdient  or  for  materials 
recovery  veraos  whan  It  ia  burned  for  the  partial 
purpoae  of  energy  recovery  or  conventional 
treatment 


for  conventional  treatment  (i.e., 
destiniction).  The  Agency  considers  a 
waste  that  is  fed  to  boilers  and 
industrial  furnaces  to  be  burned  at  least 
partially  for  energy  recovery  and  not  as 
an  ingredient  if  it  has  a  heating  value  of 
5,000  Btu/lb  or  greater,  as-generated 
and  at  least  partially  for  treatment  (i.e., 
destruction)  if  it  conteins  more  than  a 
total  of  500  ppm  (by  weight)  of  appendix 
Vm,  part  261,  nonmetal  hazardous 
constituents.  See  54  FR  at  43731-32 
where  EPA  discussed  use  of  a  500  ppm 
standard  for  distinguishing  between 
recycling  activities  tantamount  to 
production  and  those  constituting 
conventional  treatment. 

The  Agency  notes  in  addition  that  it 
ordinarily  does  not  consider  metal- 
bearing  wastes  hazardous  wastes  to  be 
used  as  ingredients  when  they  are 
placed  in  industrial  furnaces 
purportedly  to  contribute  to  producing  a 
product.  (The  use  of  metal-bearing 
wastes  for  material  recovery  is 
discussed  earlier  in  the  preamble,  and 
this  discussion  does  not  deal  with  the 
issue  of  when  such  wastes  are  burned 
for  legitimate  material  recovery  in 
industrial  furnaces.)  To  be  considered 
legitimate  use  as  an  ingredient,  it  would 
normally  need  to  be  demonstrated  to 
EPA  (or  an  authorized  State)  pursuant  to 
i  261.2(f)  that  the  hazardous  metal 
constituents  in  the  waste  are  necessary 
for  the  product  (i.e.,  are  contributing  to 
product  quality)  and  are  not  present  in 
amounts  in  excess  of  those  necessary  to 
contribute  to  product  quality.  See  50  FR 
at  638  (Jan.  4, 1985).  This  would 
normally  require  some  demonstration 
that  these  hazardous  metal  constituents 
do  not  render  the  product  unsafe  for  its 
intended  use.  (The  other  sham  recycling 
criteria  discussed  frequentiy  by  EPA 
would  also  have  to  be  satisfied.  See, 
e.g..  53  FR  at  522  (Jan.  8. 1988).)  The 
types  of  uses  of  hazardous  wastes  in 
industrial  furnaces  to  produce  waste- 
derived  products  of  which  the  Agency  is 
aware,  such  as  using  hazardous  wastes 
to  produce  aggregate  or  cement  (the 
Agency  is  not  actually  aware  of  cement 
kilns  using  hazardous  wastes  ostensibly 
as  ingredients,  although  some  facilities 
have  contemplated  engaging  in  the 
practice)  do  not  appear  to  satisfy  these 
criteria.  In  addition,  the  Agency  notes 
the  discussion  earlier  in  this  preamble 
(in  the  context  of  hazardous  waste  used 
as  slurry  water)  to  the  effect  that  the 
more  common  and  less  valuable  the  raw 
material  the  hazardous  waste  is 
replacing,  the  more  likely  the  activity  is 
to  be  some  form  of  surrogate  treatment. 


/.  Special  Metala  Controls  for  Furnaces 
that  Recycle  Collected  Particulate 
Matter 

For  reasons  discussed  in  section 
IV.C.4  of  this  preamble,  the  final  Jide 
requires  owners  and  operators  of 
furnaces  (e.g.,  cement  kilns,  light-weight 
aggregate  kUns  with  dry  particulate 
matter  (PM)  control  systems)  that 
recycle  collected  PM  back  into  the 
furnace  to  implement  the  metals 
emissions  controls  of  1 266.106  (c)  or  (d) 
under  one  of  the  three  alternative 
methods.  The  discussion  in  section 
IV.C.4  of  the  preamble  summarizes 
procedures  for  certification  of 
compliance  under  the  methods.  For 
certification  of  precompliance,  the 
standard  procedures  will  be  used  for 
both  the  "daily  emissions  testing" 
option,  and  the  "conditioning  prior  to 
compliance  testing"  option. 
Precompliance  procedures  are  different, 
however,  for  the  "monitoring  metals  in 
collected  PM'  method  as  discussed  . 
below. 

Under  the  "monitoring  metals  in 
collected  PM'  method  operating  limits 
will  be  established  for  all  of  the 
parameters  listed  in  section  VII.B.  above 
except  for  the  feed  rate  limit  on  each 
metal  in  total  feedstreams.  In  lieu  of  that 
parameter,  the  special  procedures  limit 
the  concentration  of  each  metal  in 
collected  PM  See  "Alternative 
Methodology  for  Implementing  Metals 
Controls"  in  Methods  Manual  for 
Compliance  with  the  BIF  Regulations 
(incorporated  in  today's  rule  as 
appendix  IX  of  part  266). 

For  certification  of  precompliance,  the 
owner/operator  must  estimate  the 
enrichment  factor  for  each  metal  using 
engineering  judgment  or  EPA  prescribed 
default  values.  EPA  default  values  are 
100  for  mercury  and  10  for  all  other 
metals.  The  enrichment  factors  are  then 
used  to  calculate  precompliance  dust 
metal  concentration  limits  using  the 
allowable  emission  rate  for  each  metal 
and  the  applicable  PM  standard  using 
the  same  procedures  applicable  for 
certification  of  compliance.  Daily  (or 
weekly  for  noncritical  metals)  analysis 
of  dust  samples  is  required.  If  more  than 
3  of  the  previous  60  samples  fail,  the 
owner/operator  must  notify  the 
Director.  The  owner/operator  is  then 
allowed  to  bum  hazardous  waste  for  up 
to  720  hours  before  a  revised 
certification  of  precompliance  must  be 
submitted  that  revises  the  estimated 
enrichment  factors  and  establishes 
revised  precompliance  dust  metals 
concentration  limits.  The  revised 
enrichment  factors  must  be  based  on 
testing  or  engineering  judgment  using 
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data  or  irfbwitt—  not  ooMtdinid  ja 
the  origl— t  ■■<>■■  loi. 

J.  Recordkeeping 

Over  As  pedod  of  intBrim  ftHtns, 
facilities  wfll  bv  retiuiivif  to  generate 
and  maintBdn  diets,  md  lecuide  doeigned 
to  QBBonsliote  luuluiff  compitaiiBe  wftn 
established  Dniitvuij  operat&i^ 
paraneters.  Taese  records  unist  be 
sufficient  to  aUbw  a  ROM  Inspector  to 
review  and  evaluate  letent  and  past 
operstien  of  tne  raefl^  niP  compHancv 
purposes.  Reeortb  niisf  besBstetBiBed 
for  a  period  of  tbroe  jfeus  or  SBtil  as 
opera tinf  permit  is  issaed  Hader 
§  270.66,  whichever  i»  later. 

VnL  Implftawntalfcin  of  Today's  Bulk 


There  aia  three  tjrpea  of  t 
storage,  and  diapontl  iadlttiea  (ISDrsl 
which  may  be  affected  by  today  t  ruk: 
(1)  Facilities  which  are  saMect  tv  RCRA 
permit  requirementa  for  tks  Brstita»  aa 
a  reaidl  of  tod^p'a  rule;  (2)  {sciktie* 
which  ara  already  operaliat  under 
interim  status;  and  (3)  facilities  that 
have  beea  issued  a  SCRA  permit  The 
following  sectiona  describe  the 
compliance  obbgatliona  fiox  fodhtiea  that 
have  units  sofajed  to  permittinf  due  to 
today's  rule. 

A  Newtf  Regulated  FbciMee 

Prior  to  receiving  a  permit,  newly 
regulated  facilities  (T^a..  {iacilitiies  which 
only  contain  the  types  of  units  newly 
regulated  by  today's  final  nilej  must 
qualify  foe  inter&n  status  by  the  eHiective 
date  of  the  role  in  order  to  continue 
managing  hazardous  wastes  in  units 
newly  regulated  by  today's  rule.  To 
obtain  Iiileiiiu  status,  the  engibie  facility 
must  meet  diree  criteria:  (1)  On  the 
effective  date  of  the  BIF  rale,  the  facility 
must  be  In  existence"  with  respect  to 
hazardous  waste  buiulug  or  processmg 
activities;  (Z>  within  90  days  of  the  date 
of  puUfcation.  the  owner  or  operator 
must  notify  EPA  or  an  auiionzed  State 
(if  not  prevtoosfy  required  to  do  so)  of 
tne  faolRy  ■  oazaidous  waste  bnmng  or 
processing  activities;  and  (3f  within  180 
days  of  the  date  of  pubKcatitm.  tbe 
owner  or  operator  must  submit  part  A  of 
the  permit  appBcatioa 

1.  Definitian  ol  "In  Existence". 

To  meet  the  dafinitioB  of  an  existing 
facility,  the  boiler  or  industrial  famece 
must  either  be  in  operatien  burmag  or 
processing  hazardous  waste  en  or 
before  the  effective  date  of  das- role,  or 
constructioa  of  tie  faeSily  fiodadkig  the 
hazardous  waste  bamiiig  or  ptutsseiuf 
equipment)  eimt  have  oosHaaneed  oa  or 
before  the  effective  dste  of  dte  vale.  See 
f  2ee.l«(a)tl)tfi)l  A  isciily  has 
commenced  canstowtfisstf  ttaewaerer 


operator  baa  eatsnied  lae  Federal  Stste. 
and  local  sppvwals  orperndts 
necessary  tabagtopfcysissl' 
eoosttaclkac  sad  sMbar; 

(s)  AaDaiiBsa»a»«ilBv  pl^akai 
constructiait  proysM  has  bagnn;  or 

(b)  Iba  awnst  ar  opetalar  ass  entarsd 
into  eaatoactaial  nhllQsitnss    whirii 
cannot  ba  caacaUsd  ar  madiled  wilhoat 
substantial  leas    Car  physical 
constructioB  of  ths  facility  to  ba 
completed  withia  a  raasanahle  tima.  Sea 
1270.2. 

2.  SectisKSttaMotiflBallaa 

BIF  owners  and  operatora  bumiag 
hazardous  waste  fuels  have  already 
been  required  to  notify  of  their 
hazazdbua  waata  faal  activities  under 
existing  1 2tftaft  and  Bsed  net  isnotify. 
(See  seetkn  aoiO(s)  wUdb  aliowa  EPA 
to  waive  notificatimtii  diainionnatian 
is  considered  uanaeessary.)  AHhough 
today's  ruta  requires  araall  quantity 
burners  aad  ewners  and  operators  af 
smelting.  meltiag»  and  rafiniag  fairaaces 
tonoti^  this  Botifir.atina  is  not  a 
sectioa  30&A  notice  and  so  is  not  a 
prerequisite  ta  obtaining  interim  status. 

Facilities  which  have  not  ■iiKmiHaH  a 
section  3010  notification  form  to  EPA 
must  do  so  by  May  22..  1991.  This  is  done 
by  completing  a  section  3010  notification 
form  and  sending  it  to  the  appropriate 
EPA  Regional  Office.  (See  EPA  form 
6700-12.  dated  7/90.  See  55  FR  31389. 
Augsst  2, 1990  for  a  copy  of  the  form. 
Notification  instrections  are  set  forth  in 
45FR1274».> 

3.  Part  A  Permit  Applicatkui 

Newly  regalated  fadlitiaa  mast  aha 
submiA  a  part  A  permit  appticatioR  to  tbe 
appropriate  EPA  Regional  Office  by 
Auguat  21, 1991,  which  ia  theeffe<^vc 
data  oi  today's  rule.  [See  270J0(a]  and 
EPA  Fotor  6700^23,  dated  1/90.) 

B.  In  term  Status  Facilitfes 

Interim  status  facilities  that  contain 
units  newly  regulated  by  today's  rule 
must  file  an  amended  part  A  permit 
applicatioa  under  40  CFR  270.10(gl  if 
they  are  to  continue  managing 
hazardons  waste  in  these  newly 
regulated  units.  The  facilities  must  ffle 
the  neeeeeary  amendments  to  EPA  by 
August  21. 1991,  the  effective  dtite  of  the 
rule,  or  tbey  will  have  to  cease 
mana§s— en*  af  hasardoas  waste  in 
these  uaMsi.  kt  aatborised  states^  dte 
fadli^  should  also  send  a  copy  of  Aa 
subsiissiaa  to.  the  State  peopaia, 

Today'k  rule  ananda  |  27t.71tn  adow 
inteiisi  stataa  fadMsa  to  add  aewiy 
regulated  units  aa  a  change  ia  intariai 
status  adtbeut  piior  A^saey  apgeowid. 
Thfr  nirrsat  psnfnriiiias  fnr  ths  sfiriitkin 
of  new  units  in  f  270.72(a)(3]  require 


Agency  appra  v al  prtor  to  mating' tfte 
change.  Seetioir  27V.72Ca)(l}  sUbws  tbe 
addition  of  newly  tisted  or  idluilified 
wastes;  and  any  newfy  regulated  units 
associated  with  them^  to  be  added  to  the 
part  A  application  without  prior  Agency 
approval.  Tbday's  addition  of 
{  270.72(a)QS)  extends  this  ability  to  any 
newly  regulated  tmiL  Today'a  rule  aiisa 
eliminates  the  lecaastEuctkua  limit  for 
the  addition  of  newtly  regulated  types  of 
units.  (As  noted  aailias,  the  Agency 
proposed  this  specific  change  fioi  boifeis- 
and  industry  fuEaasea^  hui  realized  in 
the  course  sf  iaplementiag.  the  prflfoaal 
that  the  pceblam  waa  mare  sndMsie. and 
called  far  a  genefal  solution^  This 
provision  is  lasatadia  1 2?ll72(b)(7^ 

In  sidsr  to  aiU  a  unit  as  a  change  ia 
interim  stadne  under  the  new 
i  27tL7a(a)(^r  the  osnier  oe  apsrator 
must  file  the  amended  part  A  penait 
application  b^  Ike  dffectfve  dale  of  dn 
rule  that  subjects  the  sail  la  legdetion. 

Tee^nieetCbmetian  t&§  279.79  ff}, 
(g).  In  the  eenrse  oi  developing  today's 
rude,  die  Agpncy  discovered  that 
particukr  reguhtory  provisions  dealing 
with  loss  of  interim  status  are 
miscodified.  See  SS  270.73  [ft,  fg}.  We 
are  amending  these  provisions  in 
today's  notice  to  match  the 
implementing  statutory  language.  The 
result  witf  be  that  neither  boilers  nor 
industrial  furnaces,  nor  other  units 
which  achieve  interim  status  after  Nov. 
7, 1984,  are  subject  to  the  autcunatic 
statutory  loss  of  interim  status 
proviaiena. 

The  1984  HSW  A  aaKBdatenta 
provided  that  each  facility  which 
achieved  iaicrim.  status  prior  to  Aa 
effective  date  of  the  aaumdments  weald 
automaticaUy  lose  its  interiA  status  on  a 
specified  dale,  uniesa  by  an  eariicz 
specified  date  tlie  faculty  a^^plied  Cdr  a 
final  dctersiination  regarding  ths 
issuance  of  a  permit  (i.e,  s\ibmitted  part 
B  of  of  its  petmit  appiicatinnL  See  RCRA 
sections  3eQ&  tc)(2}.  (e)(2).  The  datea  fine 
part  B  sobmissiBK  and  loss  of  interias 
status  vary  aoeerding  to  whether  the 
facility  is  a  land  disposal  fac^ty, 
incinerator,  or  other  facility,  bL  Of 
relevaace  ta  tbday's  technical 
correcdoar  HSWA  provided  ftat  iateran 
status  for  incinerators  would  terminate 
five  years  after  the  eBactment  of  H&HiA 
(i.e..  oa  November  8t  1989),  unless  Ae 
part  B  appBcation  was  submitted  within, 
two  years  sfier  the  eaactsnent  (ke..  by 
Novsmbsr  «.  1888^  intevin  statos  for 
other  non-tand  ifispusal  facilities  would 
terminate  eight  yeaca  after  the  HSWA 
nmnuhasnii  i^. Nowesdiet  8^  188^ 
unless  the  part  9  appttcadea  was 
submitted  within  four  years  (i.e., 
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November  8, 1988).  See  RCRA  section 
3005(c)(2). 

EPA  amended  its  regulstf  ons  on  )uly 
15, 1965  to  incorponta  these  and  oUier 
HSWA  chsnges.  See  60  FR  at  28703. 
EPA's  intoititNi  in  proonilgating  diese 
smendments  was  simply  to  reflect  the 
new  statutory  provisions:  for  the  most 
part  the  Agoicy  stanply  codified  into  the 
regulstions  die  new  HSWA  Isngoage.  Id. 
at  28703.  In  light  of  the  largely 
ministerial  nature  of  the  regolationSt  and 
in  view  of  the  need  to  move  quickly  to 
incorporate  HSWA.  EPA  published 
these  1965  regulations  widiout 
opportunity  for  public  comment  Id.  (The 
D.C.  Circuit  eventually  sustained  the 
legality  of  these  procedures  in  United 
Technologies  Corp.  ▼.  EPA,  621  P.2d  at 
714  (D.C  Cir.  1967).) 

Section  27a73  [t),  (g)  sets  forth  die 
dates  on  which  interim  status  for 
incinerators  snd  other  non*land  disposal 
facilities  terminates  if  the  facilities  fail 
to  submit  dieir  part  B  applications. 
However,  in  contrast  to  the  HSWA 
amendments,  the  sections  by  their  terms 
apply  to  all  incinerator  and  other  non- 
land  disposal  facilities,  instead  of  being 
limited  only  to  those  facilities  wfaidi  had 
obtained  interim  status  on  November  6. 
1964.  die  date  of  die  HSWA 
amendments.  In  fact  it  is  impossible  for 
units  newly  subject  to  regulation  after 
the  specified  dstes  for  submission  of 
part  B  permit  applications  (such  ss  the 
boilen  and  furnaces  regulated  by 
today's  rule,  or  certain  fsdlities  newly 
subject  to  regulstion  under  the  recent 
Toxicity  Characteristic  rule)  to  comply 
wiUi  die  rules  as  codified.  EPA  did  not 
intend  for  these  rules  to  deviate  from 
statutory  language.  As  the  preamble  to 
the  1985  codification  regulations  stated, 
the  Agency  simply  intended  for  section 
27a73  (f).  (g)  to  reflect  die  HSWA 
termination-of-interim  status  provisions. 
Id.  St  28723. 

The  Agency  is  today  making  a 
technical  correction  to  diese  sections  to 
correct  this  mistake,  and  to  avoid  the 
unintended  (and  possibly  illegal)  result 
that  large  classes  of  newly  regulated 
units  are  ineligible  for  interim  status 
because  they  failed  to  submit  part  B 
applications  at  a  time  they  were 
unregulated.  EPA  is  proceeding  without 
proposing  the  correction  for  public 
comment  and  believes  that  public 
comment  is  unnecessary,  for  the 
following  reasons:  (1)  lliis  correction 
simply  conforms  the  language  of  the 
regulations  to  the  Agency's  original 
expressed  intent  in  promulgating  the 
1985  regulations,  whidi  themselves  were 
vslidly  promidi^ted  without  the 
opportunity  for  conunent:  (2)  this 
correction  sinq>ly  conforms  the 


regulations  to  HSWA's  plain  langoage; 
(3)  the  amendment  conforms  the 
regulations  to  the  Agency's  sctnsl 
practice  in  implementing  the  regulations 
and  RCRA  3005(c)(2);  (4)  die  amendment 
is  necessary  to  svoid  rendering  onits 
newly  regalated  after  specified  part  B 
permit  applicatioa  submittal  dates  from 
being  <«i>i«g»KU  for  taderim  status  even 
thoogji  they  meet  all  of  the  statutory 
interim  ststos  eligibility  criteria;  and  (5) 
the  amendment  can  be  viewed  as  an 
interpetative  rule,  which  does  not 
requira  prior  notice  snd  public  comment 

C.  Permitted  Facilities 

Some  permitted  facilities  contain 
boiler  and  furnace  units  that  an  newly 
subject  to  subtide  C  regulation  as  a 
result  of  today's  rule.  These  pennitted 
facilities  must  therefore  submit  permit 
modificstions  to  EPA  Regionsl  offices, 
and  comply  with  federal  permit 
modification  procedures  in  order  to 
continue  to  msnage  hazardous  waste  in 
diese  units.  Tbe  modification  wiU  be 
processed  under  Federal  permit 
modification  procedures  rather  than 
authorized  stste  procedures  because 
this  rule  is  promidgated  under  HSWA 
authority.*"  However,  because  the 
permit  undergoing  modification  is  most 
likely  a  jointiy  issued  EPA-state  RCRA 
permit  a  copy  of  the  modification 
request  should  also  be  submitted  to  the 
state  if  it  is  an  authorized  state. 

1.  Amendment  to  {  270.42(g) 

Today's  rule  contains  a  new  permit 
modification  procedure  in  1 270.42  for 
the  addition  of  any  newly  regulated 
waste  management  units  used  to 
manage  hazardoiis  wastes  (see 
§  27a42(g)).  This  two-step  procedure 
essentially  allows  the  permittee  to  notify 
the  Agency  of  its  newly  regulated 
boilers  and  furnaces  using  the  Class  1 
permit  modification  procedures,  and  to 
continue  to  handle  hazardous  wastes. 
Subsequentiy.  die  permittee  must  submit 
a  Class  2  or  3  permit  modification 
request  to  initiate  a  permanent  change 
to  the  permit  The  sdf-implementing 
interim  status  standards  of  i  266.103 
would  apply  until  the  permit  was 
modified  using  the  Class  2  or  3 
modification  procedures.  This  new 
permit  modification  provision  only 
applies  to  newly  regulated  units  that 
were  not  previously  subject  to  the 
permitting  requirements  of  subtitie  C  of 
RCRA. 

Today's  new  permit  modification 
provision  for  newly  regulated  units  is 


■•  Bxcqrt.  hvwtw.  tha  provirioM  lor  ihdst 
drjren.  caibaa  MseMntiaa  mills,  taifnred 
iadaertton.  and  pImhm  arc  iaciiMralan  m  not 
pramulgated  wadm  HSWA  nthority. 


essentially  identical  to  dM  spadal 
procedure  in  1 270.42(g)  for  nei^ 
regulated  wastes.  The  purpose  of 
today's  amendment  is  to  extend  the 
same  opportunities  snd  procedures  diat 
are  available  for  newly  regulated  waste 
streams  (and  any  units  osed  to  manage 
them)  to  diose  sitnatiaas  wdiera  die  unit 
becomes  newly  regolsted  hi  sbsence  of 
a  new  waste  identification.  (See  63  FR 
37922,  September  26, 1988.)  EPA  believes 
that  the  same  rationale  applies  to  newly 
regulated  types  of  units,  and  is  therefore 
clsrifying  dik  provision  bi  today's  rule. 

Widiout  die  procedure  hi  1 27a42(g), 
the  facility  would  need  to  obtain  sn 
approved  permit  modification  if  the 
fadlity  were  to  continue  managing 
hazardons  wastes  past  the  effective  date 
of  today's  rale,  in^cfa  establishes 
management  standards  for  boilen  snd 
industrisl  furnaces.  If  the  modifications 
were  not  spproved  within  six  months, 
these  facilities  would  be  barred  from 
handling  hazardous  wastes,  disrupting 
the  ongoing  operations  of  many  of  diese 
facilities  as  well  as  odier  RCRA 
facilities  that  would  dien  need  to 
manage  die  wastes.  As  discussed  below, 
EPA  believes  that  the  addition  of  a 
boiler  or  industrial  furnace  to  a  facility's 
permit  is  s  Qass  3  modification. 
Because  of  the  time  allowed  for 
preparation  of  the  modification  request 
by  tbe  facility  and  public  participation 
in  the  permit  modification  procedures, 
the  Agency  would  be  unable  to  review 
and  make  a  final  determination  on  the 
modification  request  in  the  six  month 
period. 

Today's  technical  correction  rectifies 
a  potential  inequity  between  permitted 
facilities  and  newly  regulated  facilities. 
Newly  regulated  facilities  are  required 
only  to  submit  part  A  of  the  permit 
application,  and  submit  the  RCRA 
section  3010  Notification  form,  if 
necessary,  to  obtain  interim  status.  Both 
activities  can  be  easily  completed  by  the 
effective  date  of  today's  rule,  allowing 
them  to  continue  operations,  while 
permitted  facilities,  who  have  undergone 
the  scrutiny  of  the  permitting  process, 
would  likely  be  barred  from  doing  sa 

2.  Procedures  to  Modify  Permits 

Under  today's  new  procedures  in 
i  270.42(g),  a  unit  that  is  "in  existence" 
as  a  unit  by  mgTmgtng  hazardous  waste 
on  or  before  die  effective  date  of  today's 
rule  must  submit  s  Qass  I  modification 
by  diet  date.  Essentially,  diis 
modification  is  a  notification  to  tbe 
Agency  diet  die  facility  is  managing 
hazardous  wastes  in  these  newly 
regulated  units.  It  could  consist  of  a 
revised  psrt  A  spplication  form  cleariy 
indicating  all  activities  thst  are  newly 
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regulated  as  a  result  of  today's  rule.  Ai 
part  of  the  ClaM  1  procedure,  the 
permittee  must  also  notiiy  the  public 
regarding  the  modification  within  90 
days  of  submittal  to  the  Adency. 

Next  within  180  days  of  the  effective 
date,  the  permittee  must  submit  a  Class 
2  or  3  modification  request  to  the 
Agency.  It  is  at  this  time  that  the 
detailed  part  B  information  must  be 
submitted.  The  Agency  believes  that  the 
Class  3  permit  modification  procedures 
are  mostly  likely  applicable  to  the 
addition  of  boilers  or  industrial  furnace 
units.  The  Class  3  modification  requires 
an  initial  public  notice  by  the  fadlity 
owner  of  the  modification  request,  a  60 
day  public  comment  period,  and  an 
informal  meeting  between  the  owner 
and  the  public  within  the  60  day  period. 
After  the  end  of  the  60  day  public 
comment  period,  the  Agency  will 
develop  a  draft  permit  modification, 
open  a  second  public  comment  period  of 
45  days  and  hold  a  public  hearing.  After 
the  public  comment  period,  the  Agency 
will  make  a  final  dedsion  on  the 
modification  request 

Today's  rule  also  amends  appendix  I 
to  8  27a42  to  classify  the  permit 
modifications  for  boilers  and  industrial 
furnaces.  Section  L  is  revised  to  include 
boilers  and  industrial  furnaces  with 
incinerators,  and  to  specify  additional 
permit  conditions  to  conform  with 
today's  rule  (and  the  conditions  added 
to  incinerator  permits  under  the 
omnibus  authorify  of  i  27a32(b)(2).  For 
more  information  on  these  permit 
modification  procedures,  see  53  FR 
37912,  September  28, 198& 

D.  Addition  of  Storage  Units  at  Direct 
Tranter  Facilities  That  Obtain  Interim 
Status 

As  discussed  in  section  Xn.C  of  part 
Three  of  this  preamble,  the  requirements 
for  boilers  and  industrial  furnaces  are 
being  promulgated  under  section  3004(q) 
of  RCRA,  which  is  a  HSWA  provision. 
As  a  result  under  section  3006(g).  EPA 
will  implement  these  requirements  in 
both  authorized  and  unauthorized  States 
until  the  State  is  authorized  to 
implement  these  requirements  in  lieu  of 
EPA.  Based  on  comments  received 
during  the  rulemaking.  EPA  is  aware 
that  many  interim  status  facilities 
newly-regulated  under  this  rule  may 
wish  to  add  storage  units  to  their 
facilities  in  the  funire  rather  than 
continue  direct  transfer  operations 
(direct  firing  of  the  burner  fixnn  the 
transport  vehicle).  Furthermore,  EPA 
recommends  that  facilities  install  t»nVt 
and  reduce  or  eliminate  direct  transfer 
practices  because  of  the  additional 
Bazards  associated  with  the  practice.  As 
discussed  in  more  detail  below,  EPA 


believes  that  such  units  can  be  added  to 
the  facilify  without  awaiting  complete 
permitting. 

1.  Unauthorized  States 

Facilities  that  wish  to  shift  to  storage 
bom  direct  transfer  operations  and  that 
are  located  in  imauthorized  states,  will 
generally  be  able  to  add  such  units  to 
the  facility  as  a  change  in  interim  status 
under  40  CFR  270.72(a)(3).  In  order  to 
qualify  for  addition  of  units  under  this 
provision,  the  facilify  must  (1)  Obtain 
interim  status  for  the  boiler  or  industrial 
furnace;  and  (2)  submit  a  revised  part  A 
application  to  the  EPA  Regional  Office 
prior  to  adding  the  storage  units  with  a 
justification  for  the  change.  Because 
EPA  strongly  encourages  tiie 
discontinuation  of  direct  transfer 
operations  at  boilers  and  industrial 
furnaces,  EPA  believes  that  the  addition 
of  storage  units  at  such  facilities 
constitutes  a  change  necessary  to  meet 
federal  requirements  under  40  CFR 
270.72(a)(3](ii).  The  Regional  Office  must 
approve  the  interim  status  change, 
unless  it  is  covered  by  amended 
i  270.72(a)(e)  just  discussed.  Although 
40  CFR  270.72(b)  limits  the  extent  of  an 
addition  that  can  be  made  during 
interim  status,  the  addition  of  associated 
storage  units  under  today's  rule  would 
be  exempt  from  this  limitation  pursuant 
to  i  27a72(b)(2). 

2.  Authorized  States 

Interim  status  focilities  located  in 
authorized  states  that  wish  to 
discontinue  direct  transfer  operations 
will  also  generally  be  able  to  add  such 
units  to  the  facility  pursuant  to  40  CFR 
270.72(a)(3).  In  states  which  are  not 
authorized  to  implement  the  HSWA 
storage  requirements  for  boilers  and 
industrial  furnaces,  the  procedure  for 
adding  storage  units  at  new  interim 
status  boilers  or  industrial  furnaces  is 
the  same  as  described  above  for 
facilities  located  in  unauthorized  states. 
Because  EPA  is  Implementing  both  the 
rule  promulgated  today  and  the 
associated  storage  requirements  in  such 
states,  the  federal  rules  governing 
changes  in  interim  status  apply  to  both 
the  boilers  and  industrial  furnaces  and 
the  addition  of  associated  storage 
facilities. 

In  states  which  have  been  authorized 
to  implement  the  HSWA  storage 
requirements  for  boilers  and  industrial 
furnaces,  facilities  newly  regulated 
under  today's  rule  must  comply  with  the 
authorized  state  requirements 
concerning  the  addition  of  associated 
storage  units.  In  some  cases,  the 
authorized  state  may  require  the  facilify 
to  obtain  a  permit  prior  to  constructing 
or  operating  such  storage  units. 


E.  Compliance  with  BIF  Versus 
Incinerator  Rules 

Existing  rules  (see  f  266.31(c))  require 
that  cement  kilns  burning  hazardous 
waste  that  are  located  in  urban  areas 
must  comply  with  the  hazardous  waste 
incinerator  standards.  In  addition, 
existing  rules  allow  owners/Operators 
of  any  boiler  or  industrial  furnace  to 
obttdn  an  incinerator  permit  These 
provisions  exist  because  the  Agency  had 
not  yet  established  regulatory  controls 
for  BIFs.  In  fact  the  statutory  provision 
(section  3004(q)(2)(c))  requirbig  that 
cement  kilns  in  urban  areas  be  regulated 
as  incinerators  states  that  the  "*  *  * 
regulations  remain  in  eflfect  until  the 
Agency  develops  substantive  standards 
for  cement  kilns  burning  hazardous 
waste."  Tlierefore,  on  the  effective  date 
of  the  BIF  rule,  both  of  these  regulatory 
provisions  «vill  be  rescinded  except  as 
discussed  below. 

Commenters  questioned  what 
regulations  shotdd  more  appropriately 
apply  under  three  scenarios:  (1)  If  a  BIF 
is  operating  in  interim  status  under  the 
subpart  O,  part  265,  incinerator 
standards:  (2)  if  a  BIF  has  already  been 
issued  an  indnerator  operating  permit 
under  subpart  O,  Part  284;  and  (3)  if  a 
BIF  has  previously  submitted  a  part  B 
application  for  an  incinerator  permit  and 
the  permit  review  process  has 
progressed  substantially  by  the  effective 
date  of  the  BIF  rule.  A  BIF  currentfy 
operating  under  the  interim  status 
incinerator  regulations  must  comply 
with  the  BIF  regulations  on  their 
effective  date  in  lieu  of  the  incinerator 
regulations  so  that  it  is  subject  to  the 
more  stringent  BIF  rule.  A  BIF  currently 
operating  under  an  incinerator  permit 
wiU  continue  under  that  permit  until  It  is 
reviewed  or  the  permit  term  otherwise 
expires.  At  that  time,  the  BIF  rule  will 
apply.  Although  the  Agency's  general 
policy  is  that  BIFs  are  to  be  regulated 
only  under  the  BIF  rules,  we  believe 
permit  officials  should  use  their 
discretion  to  determine  whether  to  grant . 
exceptions  for  the  third  situation  given 
the  protectiveness  of  the  standards,  and 
the  desirabilify  of  avoiding  further  delay 
and  expense  by  having  to  duplicate  the 
permit  process  under  these  SilF  rules. 
For  example,  if  a  BIF  is  operating  under 
the  incinerator  interim  status  standards 
but  has  submitted  part  B  of  the 
incinerator  permit  and  the  permit 
proceedings  have  progressed 
substantially,  the  Director  may  continue . 
processing  die  permit  (and  issue  it) 
under  the  indnerator  standards  and  use 
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omnibus  authorify  **  to  add  conditions 
to  the  permit  as  necessary  to  confinm 
with  the  BIF  rule. 

DL  Ptttmit  Procedures 

A.  Part  B  Information 

As  proposed  on  May  6, 1987  (52  FR 
17015),  1 270.22  provides  spedfic 
information  requirements  for  part  B  of 
the  permit  application.  Paragraph  (a) 
requires  a  trial  bum  to  demonstrate 
conformance  with  the  performance 
standards  of  SS  266.104  through  286.107, 
except  where  the  trial  bum  is  waived. 
Although  the  regulatory  language  is 
substantively  the  same  as  proposed,  it 
has  been  restructured  for  darify,  by 
specifying  the  documentation  required 
to  support  a  waiver  from  each  type  of 
trial  bum:  DRE  trial  bum.  particulate 
matter  trial  bum,  metals  trial  bum,  and 
HCl/Ck  trial  bum. 

In  addition,  the  rule  specifics  under 
8  270.22(a)(6)  that  owners  and  operators 
may  submit  data  from  previous 
compliance  testing  of  the  device,  or  from 
testing  of  similar  boilers  or  industrial 
furnaces  burning  similar  wastes,  in  lieu 
of  a  trial  bum  provided  that  the  data  is 
determined  adequate  and  suffident 
documentation  of  similarify  is  provided. 

Paragraphs  (b)  through  (e)  were  added 
to  8  27a22  to  provide  information 
requirements  related  to  other  regulatory 
provisions  being  promulgated  today  for 
boilers  and  industrial  furnaces. 
Paragraph  (d)  requires  information 
describing  the  automatic  waste  feed 
cutoff  system.  Paragraph  (e)  requires 
owners  and  operators  using  direct 
transfer  operations  to  feed  hazardous 
waste  from  fransport  vehicles  directly  to 
the  boiler  or  industrial  furnace  to  submit 
information  supporting  conformance 
with  the  direct  transfer  standards  at 
8  268.111.  Under  paragraph  (e),  owners 
and  operators  that  daim  their  residues 
are  exduded  from  regulation  imder 
8  266.112  must  submit  information 
adequate  to  demonstrate  conformance 
with  those  provisions. 

B.  Special  Forms  of  Permits 

As  proposed,  the  final  rule  adds 
8  270.66  to  subpart  F  of  part  270.  This 
section  establishes  special  forms  of 
permits  (see  discussion  below]  for  new 
boUers  and  new  industrial  furnaces,  and 
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sets  forth  requirements  for  the  various 
periods  of  operation  imder  which  a 
boiler  or  industrial  furnace  operates, 
depending  on  applicable  trial  bum 
requirements,  liiis  section  also 
establishes  trial  bum  procedures. 
Finally,  this  section  discusses  spedal 
procedures  for  permitting  existing 
fadlities.  Although  these  provisions 
were  described  in  the  preamble  to  the 
proposal,  at  52  FR  17016,  they  are 
described  briefly  below,  in  order  to 
highli^t  minor  changes  from  the 
proposed  requirements. 

1.  Permits  for  New  Boilers  and  Industrial 
Fiunances. 

Paragraph  (b)  specifies  four  operating 
periods  of  a  permit  for  a  new  facilify. 
The  provisions  have  been  restructured 
fit)m  those  proposed  in  recognition  of 
the  fad  that  all  boilers  and  industrial 
furnaces  subject  to  a  permit  must 
undergo  some  type  of  trial  bum. 
Although  a  facilify  could  conceivably 
meet  the  requirements  for  a  waiver  of 
the  DRE  trifd  bum.  particulate  matter 
trial  bum.  metals  trial  bum,  and  HCl/Qi 
trial  bum.  all  regulated  facilities  must 
demonstrate  conformance  with  the 
carbon  monoxide,  and  where  applicable, 
hydrocarbon  limits  or  8  266.104. 

In  addition,  minor  revisions  to  this 
section  have  been  made  to  make  the 
permit  process  for  new  boilers  and 
industrial  furnaces  consistent  with  the 
way  the  hazardous  waste  incinerator 
permitting  process  is  implemented,  i.e., 
one  permit  with  four  periods  of 
operations  rather  than  an  individual 
permit  for  each  period  of  operation. 

Thus,  the  final  rule  provides  for 
permits  addressing  four  periods  of 
operation  for  all  boilers  and  furnaces: 
llie  pre-trial  bum  period,  the  trial  bum 
period,  the  post-trial  bum  period,  and 
the  final  permit  period. 

Conditions  addressing  compliance 
with  each  performance  standard  (or 
corresponding  waiver  requirement)  will 
be  set  in  the  permit  for  each  period  of 
operation.  Applicants  must  submit  a 
statement  with  part  B  of  the  permit 
application  that  suggests  the  conditions 
necessary  to  operate  in  conforaiance 
with  the  performance  standards  of 
88266.104  through  266.107.  For  those 
performance  standards  for  which  a  trial 
bum  is  required,  the  Director  will  use 
his  engineering  judgment  and 
consideration  of  the  applicant's 
proposal,  in  setting  operating  conditions 
in  the  permit  suffident  to  meet  the 
performance  standards.  Once  the  trial 
bum  data  are  available,  they  will  be 
used  to  modify,  if  necessary,  the  final 
operating  conditions  in  the  permit  For 
those  performance  standards  for  which 
a  trial  bum  demonstration  is  not 


required  (for  example,  when  the 
applicant  has  chosen  to  comply  with 
Tier  I  of  the  metals  limitations  under 
8  286.108(b)),  appropriate  conditions  (in 
the  above  example,  metals  feed  rate 
limits  specified  under  8  266.102(e)(4)) 
will  be  set  for  all  periods  of  operation. 

The  pre-trial  bum  period  begins  with 
initial  introduction  of  hazardous  waste 
into  the  boiler  or  industrial  fumace  and 
extends  for  the  minimum  time  required, 
not  to  exceed  720  hours  of  hazardous 
waste  burning,  to  bring  the  device  to  a 
point  of  operational  readiness  to 
condud  a  trial  bum.  This  period  may  be 
extended  once  by  the  Director  if  good 
cause  is  shown.  The  trial  bum  period 
covers  the  period  when  the  trial  bum  is 
conduded.  This  period  is  followed  by 
the  post-trial  bum  period,  which  extends 
for  tfie  mtni^""*  time  necessary  to  allow 
analysis,  data  computation,  and 
submission  of  the  trial  bum  results  and 
modification  of  the  permit  by  the 
Diredor  if  necessary  to  refled  the  trial 
bum  results.  Such  modifications  will 
proceed  tmder  the  permit  modification 
provisions  at  8  270.42. 

Para^^ph  (c)  spedfies  information 
that  must  be  included  in  the  trial  bum 
plan.  Paragraph  (d)  establishes  trial 
bum  procedures,  including  criteria  for 
approval  of  trial  bum  plans  and 
requirements  for  submission  of  trial 
bum  data.  Paragraph  (e)  estabUshes 
procedures  for  selection  of  POHCs  when 
a  DRE  trial  bum  is  required.  Finally, 
paragaph  (f)  establishes  the 
determinations  that  the  applicant  must 
make  based  on  the  trail  bum  results — 
the  data,  analyses,  and  computations 
that  must  be  submitted  to  support 
conformance  with  the  appUcable 
emissions  standards. 

2.  Permit  Procedures  for  Interim  Status 
Facilities. 

Applicants  owning  or  operating 
existing  boilera  or  industrial  furnaces 
will  be  permitted  under  6  270.e6(g).  TUs 
paragraph  addresses  submission  of  trial 
bum  plans  and  trial  bum  data  for 
existing  boilers  and  furnaces.  These 
provisions  differ  from  the  proposal  in 
that  they  specifically  require  that  the 
applicable  trial  bum  data  be  submitted 
and  considered  prior  to  permit  issuance. 
This  language  conforms  with  the 
January  3a  1988  change  to  the 
hazardous  waste  incinerator  regulations, 
promulgated  at  54  FR  4286  providing 
clarification  of  this  point 

X.  Exonption  of  Small  Quantify  Bunen 

Section  3004(q)(2)(B)  of  RCRA 
provides  EPA  with  explicit  authorify  to 
exempt  bom  regulation  facilities  that 
bum  small  quantities  of  hazardous 
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wutM  if  Am  WMtM  u«  bvned  at  th« 
same  fadBtjr  at  which  ttiay  an 
ganafated.  Tha  Adminiatrator  it  to 
ensura  that  loch  waata  fiials  are  burned 
in  devioea  daaigiad  and  operated  in  a 
manner  auffldent  to  ensure  adequate 
deatniction  and  removal  to  protect 
human  health  and  the  environment 

The  Agency  has  carefully  evaluated 
the  risks  posed  by  small  quantity 
burning  and  concluded  that  a 
conditional  exemption  for  small  quantity 
burners  should  be  allowed  where 
hazardoos  waste  combustion  poses 
insignificant  risk.  A  discussion  of  the 
ori^oal  May  1967  proposal  and  the 
subsequent  October  1969  proposed 
revisions  is  presented  below. 

On  May  6. 1967  (52  FR  17034),  the 
Agency  proposed  to  exempt  facilities 
that  bum  small  quantities  of  hazardous 
waste  that  they  generate  on  site  because 
even  in  the  absence  of  regulatory  . 
control,  the  health  risk  pMed  by  such 
burning  would  not  be  significant 
Eligibility  for  the  exemption  would  have 
been  baae  on  the  quantity  of  waste 
burned  per  month,  established  as  a 
function  of  device  type  and  thermal 
capacity.  In  order  to  be  exempt  in 
addition  to  restricting  the  quantity  of 
waste  burned,  a  facility  was  required  to 
notify  the  Regional  Administrator  that  it 
is  a  small  quantity  burner,  limit  the 
maximum  instantaneous  waste  firing 
rate  to  IX  of  total  fuel  burned,  and 
refrain  from  burning  acutely  toxic  waste 
containing  dioxin. 

On  October  28. 1969  (54  FR  43730),  the 
Agency  proposed  several  revisions  to 
the  exemption  in  the  1987  notice.  Rather 
than  establish  hazardous  waste  quantity 
limits  as  a  function  of  device  type  and 
capacity,  EPA  proposed  quantity  Umits 
that  vary  as  a  function  of  effective  stack 
height  The  exempt  quantities  proposed 
in  October  1989,  and  promulgated  today, 
include  several  changes  to  the  risk 
assessment  methodology.  In  particular, 
the  quantities  are  based  on  evaluation 
of  risks  from  hydrocarbon  fHC) 
emissions  instead  of  a  PIC/POHC  ratio 
as  originally  proposed.  This  change  was 
made  to  better  account  for  organic 
emissions  from  combustion.  In  addition, 
the  procedures  for  evaluation  of 
facilities  with  multiple  stacks  were 
revised  to  reduce  over-regulation  in 
these  situations. 

A.  Reaponae  to  Comments 

Numerous  commenters  to  the  1967  and 
1969  proposals  objected  to  conservatism 
of  the  calcttlated  quantity  limits  and/ or 
the  \%  limit  on  hazardous  waste  firing. 
The  commenters  stated  that  the 
assumptions  used  in  calculating  the 
exempt  HmHs  are  overty  conservative, 
and  that  the  1%  Umit  on  firing  of 


hasardoua  waste  is  baaed  on  nnnialistic 
and  unjustifiable  oonchnlona.  Hie 
commentert,  however,  did  not  provide 
data  or  analysis  to  support  their 
arguments  that  assumptions  used  in  the 
small  quantity  homer  exemption  (SQBE) 
calculations  and  conditions  (including 
limits  on  tha  waste  to  be  burned)  for 
exemption  eligibility  were  too 
restrictive.  Absent  technical  support  for 
alternate  approaches,  the  Agency 
continues  to  believe  that  the  approach 
proposed  in  October  1960  is  reasonable 
and  appropriate.  In  addition,  using  less 
conservative  assumptions  to  derive  the 
exempt  quantities  could  allow  relatively 
large  amounts  of  hazardous  waste  to  be 
burned,  a  result  someivhat  at  odds  with 
the  statutory  language  referring  to  small 
"quantities"  of  hazardous  waste.  See 
1 268.106(a)(2)  which  limits  the 
maximum  hazardous  waste  firing  rate  at 
any  time  to  1%  of  tfie  total  fuel 
requirements  of  the  device  on  a  volume 
basis.  See  also  |  2e8.106(aK3)  which 
requires  the  hazardous  waste  to  have  a 
minimum  heating  value  of  SJOOO  Btu/lb, 
as-generated,  to  ensure  that  the 
exemption  is  limited  to  fuels  as  intended 
by  section  3004(qK2)(B)  and  to  ensure 
adequate  destruction  of  toxic  organic 
constituents. 

One  commenter  requested  credit  for 
the  presence  of  air  pollution  control 
devices  (APCDs).  Tlie  Agency  beUeves 
that  it  is  no  appropriate  to  allow  credit 
for  APCDs  because,  without 
requirements  for  an  oversight  of  the 
operation  and  maintenance  of  the 
devices,  there  is  no  assurance  that 
collection  efficiencies  are  being  miet 

Four  commenters  to  the  1967  proposal 
urged  EPA  to  delete  the  small  quantity 
burner  exemption.  These  commenters 
were  concerned  that  the  large  number  of 
boilers  and  industrial  furnaces  burning 
hazardous  waste  that  do  not  have  to 
meet  any  design  requirements  would 
have  a  detrimental  effect  on  human 
health  and  the  environment.  The  Agency 
continues  to  believe  that  the  exemption 
is  protective  of  human  health  and  die 
environment  because  it  is  health-based, 
incorporating  quantity  limits  and 
conservative  assumptions  designed  to 
be  protective  regardless  of  size  and 
location  of  the  device,  or  conditions  of 
operation. 

Two  commenters  stated  that  the 
exemption  should  apply  to  facilities  that 

Snerate  hazardous  waste  at  off-site 
cilities  under  the  same  ownership  and 
operational  control  The  Agency  is 
concerned,  however,  that  contrary  to 
Congress's  intent  this  approach  could 
allow  a  large  quantity  generator  to 
distribute  their  hazardous  wastes  in 
small  quantities  to  TSDFs  (including 
efitlties  tfiat  are  parent  corporations. 


Joint  ventocM.  aubaidiariea  of  tht 
generator,  etc.)  that  would  then  bom  tfie 
wastes  without  regulation. 
Consequently,  the  final  rule  limits  the 
exemption  to  facilities  that  bum  only 
hazandous  waste  generated  on-site. 

One  commenter  to  the  1087  prq|>oaal 
urged  the  Agency  to  clarify  that  the  1% 
limit  on  the  hazardous  waste  firing  is  to 
be  applied  only  to  unmixed  hazardous 
waste  fuel  not  to  a  mixture  of 
hazardous  and  non-hazardous  fuel  The 
Agency  acknowledges  the  ambiguity  in 
the  proposed  rule  language  and  intended 
the  proposal  to  require  that  the  quantity 
determination  take  into  account  only  the 
hazardous  waste  fuel  prior  to  mixing 
with  a  nonhazardous  waste  fuel 
Today's  final  rule  contains  language  to 
that  effect  and  requires  the  exempt 
facility  to  keep  records  to  document  that 
the  quantity  of  hazardous  waste  prior  to 
mixing  with  a  nonhazardous  fuel 
complies  ¥rith  the  quantity  limitations. 

Six  commenters  to  the  1969  proposal 
suggested  that  quantity  limits  be  based 
on  1%  ot  the  total  fuel  burned  and  not 
the  stack  height  which  relies  upon 
dispersion  only.  The  Agency,  however, 
continues  to  believe  that  terrain- 
adjusted  stack  height  is  the  important 
criterion,  because  it  is  possible  that 
even  a  1%  limit  with  large  dispersibn 
and  low  stack  height  oould  pose  a 
threat  to  human  health  and  the 
environment 

A  Basis  for  Today's  Final  Rule 

In  order  to  calculate  allowable   ' 
exempt  quantities  under  today's  role, 
worst-case  dispersion  ooefBdents 
(baaed  on  incinerator  modeling),  and  an 
HC  unit  risk  factor  of  2  X  lO'*  m'/M 
(based  on  a  10~*  risk  limit)  were 
assumed,  a*  proposed  i    the  October 
1980  supplemental  notice.  Allowable 
emission  rates  of  hydrocarbons  (HCa) 
were  then  back-calculated  as  a  function 
of  effective  stack  height  terrain  type, 
and  land  use.  The  aaaamption  used  in 
this  back-caladation  was  an  HC 
concentration  in  the  stack  gas  of  150 
ppmv  at  99.99%  DRE.  Finally,  the  exempt 
quantities  were  calculated  using  the  HC 
emission  rates  and  an  empirically- 
derived  ratio  of  combustion  gas  volume 
to  mass  of  waste.  The  most  conservative 
allowable  emission  rates  calculated  for  . 
each  stack  height  were  then  used  as  the 
established  quantity  limits. 

A  detailed  description  of  the 
methodology  used  to  derive  quantity 
limits  Cor  the  exemption  is  available  in 
the  docket  for  the  supplemental  aotioe. 

As  mentioned  above,  the  use  of 
effective  stack  height  to  determine 
eligible  ^eeattty  limits  reflects  one  of 
the  revisions  proposed  in  the  October 
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26. 1080  supplemental  notice.  The 
Agency  notes  that  we  have  not 
established  separate  exempt  quantity 
limits  for  the  different  terrain  types  and 
land  use  classifications.  Rather,  the 
revised  quantities  are  based  on 
assumptions  of  terrain  and  land  use  that 
result  in  the  lowest  (i.e.,  most 
conservative)  exempt  quantities.  We 
believe  that  tfiis  conservative  approach 
is  appropriate  given  that  there  would  be 
no  EPA  or  State  agency  oversight  of  an 
operator's  determination  of  a  facility's 
terrain  and  land  use  classification.  Some 
key  assumptions  used  to  arrive  at  the 
quantity  limits  are  described  below. 

EPA  evaluated  the  risks  posed  by 
emissions  of  organic  compounds,  metals, 
and  hydrogen  (^oride.  the  parametera 
controlled  in  the  substantive  regulations 
promulgated  in  today's  rule."*  "The 
analysis  demonstrates  that  the  risks 
posed  by  organic  emissions  from  waste- 
as-fuel  activities  are  overwhelmingly 
dominated  by  the  risks  posed  by 
carcinogenic  (as  opposed  to 
noncarcinogenic)  waste  constituents. 
Accordingly,  the  initial  evaluation 
performed  in  support  of  the  smaU 
quantity  burner  exemption  focused 
exclusively  on  carcinogenic  risks,  on  the 
assumption  that  controls  ensuring 
insignificant  risks  from  organic 
carcinogenic  emissions  will  ensure 
protection  against  non-carcinogenic 
releases.  This  assumption  was 
confirmed  by  evaluating  the  potential 
risks  frt>m  metals  and  hydrogen  chloride 
that  would  result  when  those  quantities 
of  waste  indicated  by  the  risk  analysis 
for  organic  carcinogens  were  burned. 

The  risks  from  burning  small 
quantities  of  hazardous  waste  are 
determined  primarily  by  the  following 
factora: 

•  Composition  of  the  waste  stream 
being  burned; 

•  Toxicities  and  concentrations  of 
hazardous  constituents  in  the  waste 
stream: 

•  Destruction  and  removal  efficiency 
achieved  by  the  device: 

•  Local  meteorology,  which  influences 
the  amount  of  disperaion  of  stack 
emissions; 

•  Clustering  and  size  of  sources;  and 

•  The  effective  stack  height  of  the 
device. 

The  values  of  these  parameters  can 
and  do  vary  widely.  Reasonable,  worst- 
case  assumptioiu  were  made  for  these 
parametera  in  the  Agency's  calculations 
of  exempt  quantities  and  evaluation  of 
risks.  In  the  risk  analysis,  EPA  assumed 
an  acceptable  cancer  risk  level  of  \JQ  X 
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10~*  to  an  individual  residing  for  70 
yean  at  the  ground  level  point  of 
maximum  exposure  to  reasonable, 
wont-case  stack  emissions.  Reasonable, 
wont-case  dispersion  coefficients  based 
on  effective  stack  heights  were  used. 
The  disperaion  coefficients  were  those- 
developed  in  the  risk  analysis  for  the 
proposed  amendments  to  the  hazardous 
waste  incinerator  regulations  (See  54  FR 
43752  and  55  FR  17871).  The  dispereion 
coefficients  differ  by  terrain  type,  land 
use,  and  effective  stack  height  Separate 
calculations  were  made  for  noncomplex 
and  complex  terrain  and  urban  and  rural 
land  use,  resulting  in  three  different  sets 
of  quantity  eligibility  Umits  for  each 
effective  stack  height  The  rationale  for 
the  assumptions  used  in  the  risk 
analysis  is  discussed  below. 

1.  Composition  of  Hazardous  Waste 
Stream 

Composition  data  on  hazardous 
waste-derived  fuels  is  scarce. 
Information  gathered  by  the  mail 
questionnaire  survey  and  other  industry 
contacts  Indicate  that  most  of  the 
materials  bumed  are  organic  solvents 
that  are  usually  classified  as  hazardous 
based  on  ignitability  and/or  toxicity. 
The  actual  concentrations  of 
carcinogens  in  wastes  burned  by  21 
facilities  during  EPA's  field  testing 
program  for  boilera  and  industrial 
furnaces  ranged  bom  0  to  17%  with  an 
average  of  approximately  4%. 

The  quantify  of  PICs  measured  in  EPA 
test  bums  was  found  to  be  independent 
of  specific  POHC  species  and  was  a 
function  of  hydrocarbon  (HC)  content  of 
the  fuel  only.  This  is  supported  by 
comparisons  made  by  KOU  of  PICa  from 
hazardous  waste  and  fossil  fuel 
combustion.  Since  it  is  impossible  to 
differentiate  between  the  PICs  from  fiiel 
and  those  bom  hazardous  waste  during 
most  tests,  it  was  assumed  that  the 
boilera  in  the  EPA  test  bums  were  using 
fuels  of  100%  HC  and  all  PICs  are  the 
result  of  hazardous  waste  burning. 
Additionalfy,  HC  emissions  are 
presumed  to  be  an  acceptable 
measurement  of  PICs;  historic  data 
indicate  that  HC  measures  &x>m  75  to 
05%  of  all  PICs  emitted. 

The  hazardous  waste  was  assumed  to 
contain  concentrations  of  cadmium, 
chromium,  nickel  and  lead  that  were 
obtained  from  the  state  sampling  reports 
of  the  Keystone  Cement  Company. 
Anenic  barium,  and  mercury 
concentrations  were  based  on  00th 
percentile  levels  &Y>m  the  Engineering 
Science  Background  Document 

2.  Toxidfy  of  Hazardous  Constituents 

The  average  unit  risk  of  those  PICs 
that  were  Identified  during  EPA  trial 
bums  was  lX)XlO~*m'/fig.  However,  it 


is  likely  Aat  the  PICs  resulthig  from 
incineration  under  the  09%  DHE 
assumption  for  the  small  quantify  burner 
analysis  would  have  a  higher  toxidfy 
than  those  measured  under  the  00  Je% 
DRE  hi  the  EPA  boiler  tests.  EPA 
therefore  estimates  the  unit  risk  for  total 
HCs  to  be  2.0xl0-» m»/fig.  This 
corresponds  to  a  carcinogenic  potency 
of  Qi*  sa07  for  hydrocarbons  (HC).  As 
explained  in  the  October  1089  notice, 
this  potency  factor  was  used  rather  than 
a  Qj*  value  of  1.0  for  products  of 
incomplete  combustion  as  originally 
proposed  in  the  May  8, 1087  proposed 
rule  because  the  Agency  was  concemed 
about  possible  nonconservative  features 
of  PIC  estimation.  (See  54  FR  43730.) 

3.  Destruction  Effidency 

The  bumer  destruction  effidency 
determines  the  quantify  of  unbumed 
hazardous  wastes  that  will  be  emitted 
frt>m  the  stack.  Assumed  values  for 
boiler  and  furnace  performance  were 
selected  based  upon  review  of  test  data 
generated  in  support  of  this  rule  and 
based  on  the  professional  judgment  of 
Agency  staff  memben  familiar  with  the 
destruction  and  removal  effidendes 
(DRE)  typically  achieved  by  boilers.  It 
was  assumed  that  in  the  wont  case, 
boilen  and  furnaces  would  only  achieve 
09%  DRE  ■*  of  organic  constituents.  This 
represents  a  very  poorly  performing 
combustion  device.  In  fact  as  explained 
previously,  most  boilen  and  furnaces 
can  be  e)q>ected  to  achieve  00  Je%  DRE 
of  organic  waste  constituents  even  when 
operated  under  less  than  optimal 
conditions. 

4.  Assumptions  Regarding  Metals  and 
Chlorine  in  Waste  Fuels 

A  similar  reasonable,  worat-case 
analysis  was  performed  to  evaluate  the 
potential  risks  posed  by  emissions  of 
toxic  metals  (induding  carcinogens)  and 
hydrogen  chloride  from  smaU  quantify 
burners.  As  a  result  it  was  determined 
that  at  the  volume  cut-offs  specified  by 
the  exemption  and  the  assumed  waste 
concentrations  as  discussed  above, 
metals  emissions  caused  by  cofiring  of 
hazardous  wastes  would  not  pose  a 
significant  risk.  The  analysis  also 
considered  hydrogen  chloride  emissions 
assuming  a  chlorine  content  of  50%  in 
the  hazardous  waste  fuel.  The  chlorine 
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content  in  actual  hazardoof  wastes 
•eldom  exceeds  3%;  however,  the 
highest  chlorine  content  measured  in  a 
hazardoos  waste  fuel  find  in  a  boiler  of 
which  EPA  is  aware  was  43%.  Predicted 
ground  level  concentrations  of  HCl  also 
did  not  exceed  the  refisrence  aid 
concentrations. 

The  assumptions  used  to  determine 
the  effect  of  local  meteorology/ 
dispersion  and  the  clustering  of  sources 
(stacks  at  the  facility)  are  discussed  in 
the  following  section. 

C  How  the  Exemption  1$  laipJemeated 

1.  Use  of  Teirain-Adjusted  Effective 
Stack  Hei^t 

In  the  1967  proposal,  the  Agency  used 
a  set  of  assumptions  about  local 
meteorology,  dispersion  modeling, 
terrain  conditions,  etc  to  determine 
eligible  quantity  limitations.  As 
mentioned  above,  today's  rule  uses 
terrain-adjusted  effective  stack  height 
along  with  die  most  conservative 
assumptions  of  terrain  and  land  use  to 
determine  quantity  limits  for  exemption 
eligibility.  See  {  286.106. 

2.  Multiple  Stacks 

As  exfrfained  in  the  October  1969 
notice,  in  today's  final  r\ile  the  exempt 
quantities  for  a  facility  with  multiple 
stacks  from  boilers  or  industrial 
furnaces  burning  hazardous  waste  are 
limited  according  to  the  following 
equation 

n         Actiul  (^lantity  huraedt^ 

I <U) 

i  "B 1     Allowable  Quantity  Buraed^ 


Where: 

•  a  meAna  the  number  of  ftaclu 

•  Actual  Quantity  Burned,  means  du 
waste  quantity  per  month  burned  in 
•tack-r 

•  Allowabte  Quantity  Bnmed.  means  the 
naximura  allowable  exempt  quantity  for 
•tKi"l" 

For  example.  If  a  site  had  two  stacks 
with  effective  stack  heights  (ESH)  of  30 
and  10  meters,  the  following  equation 
would  hold: 


X       T 

+  —$14) 

140      40 


WhCTK 

•  140  and  40  are  lb*  exempt  quantities 
from  I  280.108  for  stack  he^U  of  30  and 
10  meters,  respectively 

•  X  it  the  watte  quantity  burned  in  tha 
device  %vith  the  30  meter  stack 


•  Y  is  the  waste  quantity  buraed  in  the 
device  with  the  10  meter  sladk 

In  this  example,  if  Y  Is  burning  15 
gallone/moDth.  then  X  could  bum  no 
more  than  87.5  gallons/month. 

D.  WoMtee  Ineligible  for  Exemption 

Boilers  and  furnaces  burning 
hazardous  waste  fuels  containing  or 
derived  from  any  of  the  following 
dioxin-containing  hazardous  wastes  are 
not  eligible  for  the  exemption:  EPA 
Hazardous  Waste  Nos.  F02a  F021.  F022. 
F023,  F02e,  and  P027.  See 
I  28e.l08(aK4).  Given  the  toxicity  of 
these  wastes.  EPA  does  not  believe  it  is 
appropriate  to  exempt  facilities  burning 
them  from  regulation.  Hazardous  waste 
fuels  containing  or  derived  from  these 
dioxin-containing  wastes  must  be 
burned  at  a  99.9999%  destruction  and 
removal  efficiency  (DRE).  We  cannot 
expect  boilers  and  furnaces  to  achieve 
that  level  of  DRE  when  operating 
outside  of  the  Agency's  regulatory 
system. 

£1  Exemption  (^Associated  Storage 

Hazardous  fuel  storage  practices  prior 
to  burning  vary  from  site  to  site.  Many 
facilities  burning  relatively  large 
quantities  of  hazardous  waste  fuels  hold 
the  fuels  in  a  storage  system  and  then 
pump  the  waste  fuels  through  a 
dedicated  line  into  the  combustion  zone 
of  the  boiler.  Other  facilities  mix 
hazardous  waste  fuels  with  other  fuels 
(typically  viigin  fuel  oil)  in  a  storage/ 
mixing  tank  prior  to  burning  the  blended 
material.  These  tanks  are  not  feasibly 
emptied  of  hazardous  waste  every  90 
days  and  so  are  in  most  cases  ineligible 
for  the  generator  accmnulation 
provisions  in  1 282.34. 

Under  today's  rule,  facilities  storing 
unmixed  hazardous  waste  fuels  are 
responsible  for  complying  with  all 
applicable  standards  for  the  storage  of 
the  hazardous  waste  fuel  Owners  and 
operators  that  are  eligible  for  the  small 
quantity  burner  exemption  and  who  mix 
toxic  hazardous  waste  fuels  would, 
however,  be  exempt  from  the  storage 
standards  after  such  mixing,  as 
proposed.  See  9  266.101(c)(2).  The  basis 
for  this  exemption  is  discussed  below. 

The  Agency  is  promulgating  an 
exemption  for  storage  of  such  storage/ 
mixing  tanks  (for  small  quantity 
burners)  in  order  for  the  small  quantity 
burner  exemption  in  section 
3004(q)(2)(B)  to  have  a  practical 
application.  Congress  evidently 
envisioned  a  dass  of  facilities  capable 
of  burning  email  amounts  of  hazardous 
wastes  safely  absent  r^ulation  and 
viewed  such  burning  as  a  superior 
means  of  managing  these  small  amounts 
of  waste.  Furthermore,  assuming  that 


small  quantity  waste  storage  is 
conducted  safely,  the  Agency  assumes 
that  Congress  also  envisioned 
exemption  of  the  storage  since 
permitting  storage  would  discourage 
safe  on-site  burning  just  as  much  as 
regulating  the  burning  itself. 

We  believe  that  storage  of  small 
amounts  of  hazardous  wastes  mixed 
with  virgin  fuels  would  pose  no 
significant  incremental  risks  over 
storage  of  the  virgin  fuels.  The  monthly 
volumes  of  hazardous  waste  fuel 
covered  by  the  small  quantity  burner 
exemption,  for  example,  represent  less 
than  1%  of  the  fuel  flow  rate  throuj^ 
these  tanks.  Under  these  circumstances, 
we  think  the  statutory  exemption  can 
reasonably  be  read  to  encompass  this 
limited  class  of  storage  practices  as 
well. 

We  note  further  that  the  Agency  is 
studying  odier  situations  where 
hazardous  waste-containing  mixttires 
may  not  be  appropriately  subject  to 
regulation  and  will  consider  whether  to 
issue  rules  addressing  the  issue 
generically.  It  appears  to  us  justifiable  to 
address  the  question  for  the  limited 
dass  of  burning  fadlities  in  advance  of 
other  types  of  situations  because 
Congress  has  singled  out  small  quantity 
burning  facilities  for  exemption  nvhere 
appropriate.  We  note  further  that  to  the 
extent  these  small  quantity  waste-virgin 
fuel  tanks  are  underground  storage 
tanks  (as  defined  in  RCRA  section 
9001(1)),  they  would  be  subject  to 
regulation  under  Subtitle  I  if  they 
contain  petroletwi. 

F.  Notification  and  Recordkeeping 
Requirements 

As  proposed  in  the  October  26, 1969 
supi^emental  notice,  the  final  rule 
requires  (conditionally)  exempt  small 
quantity  burners  to  provide  a  one-time 
written  notification  to  EPA  (see 
i  266.106(d))  of  their  stahis  as  a  small 
quantity  burner  and  a  certification  that 
they  are  in  compliance  with  the 
requirements  of  i  286.106.  To  assist 
enforcement  efforts,  the  owner  or 
operator  must  also  indicate  in  the 
notification  the  maximum  allowable 
quantity  that  may  be  burned  per  month 
as  provided  by  fi  266.108(a)(1).  In 
addition,  the  final  nile  requires  small 
quantity  burners  to  keep  records  to 
document  that  they  comply  with  the 
conditions  of  the  exemption  induding: 
quantities  of  hazardous  waste  burned 
per  month;  quantities  of  hazardous 
waste  and  other  fuels  burned  at  any 
time  to  demonstrate  conformance  witii 
the  1%  hazardous  waste  firing  rate  limit; 
and  heating  value  of  the  hazardous ' 
waste. 
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TIm  final  ralo  dafinat  two  type*  of 
"low-risk"  wattes:  (1)  waste  that  to  low 
risk  with  respect  to  feed  rate  of 
hazardooa  (La.,  appendix  Vm,  part  261) 
nonmetal  constitnents  and,  thnis,  ii 
exempt  frtnn  the  raqoirenient  to 
demoDstrate  9SJ9%  DSEi  and  (2)  waste 
that  is  low  risk  with  respect  to  both 
nonmetal  constitiients  and  metals  (i  a, 
the  waste  meets  the  ller  I  feed  rate 
limits  for  metals  provided  by 
1 2eftl0e(b))  and.  diua.  is  exeinpt  frtim 
both  the  DRE  standard  and  the  (MM  gr/ 
dscf  particulate  standard.  See  1 280.109. 

The  following  sectiaot  explain  these 
exemptions  and  how  they  tolerate. 

A.  Exemption  from  Compliance  with  the 
DRE  Standard 

hi  the  May  6. 1987  pnqtosed  rule,  the 
Agency  proposed  a  risk-based,  site- 
specific  waiver  of  the  DRE  trial  bum 
and  the  flue  gas  CO  limits  for  facilities 
burning  waste  that  poses  insignificant 
health  risks  absent  thoae  controls  (S2  FR 
17002).  Today's  final  ntla  retains  the 
exenq>tion  from  the  DRE  standard,  but 
requires  the  facility  to  monitor  CO 
continuously  and  to  comply  with  the 
Her  I  PIC  controls  of  1 286.104(b)  (Le.. 
CO  cannot  exceed  the  100  ppmv  limit  on 
an  hourly  rolling  average  basis). 

In  the  1967  proposal  EPA  explained 
the  basis  for  the  DBE  exemption  for 
boilers  or  industrial  furnaces  that  bum 
low-risk  waste  (52  FR  17002).  After 
further  consideration,  however,  the 
Agency  believes  that  controls  on 
emissions  of  PICs  are  needed.  This  is 
because  a  waste  with  low  levels  of  toxic 
organic  constituents  can  nonetheless 
pose  signficant  health  risk  if  it  is  bumed 
under  poor  combustion  conditions 
conducive  to  formation  of  PICs.  Toxic 
PICs  can  form  from  poor  combustion  of 
nontoxic  organic  compounds. 

The  final  rule  does  not  allow  a  burner 
to  operate  under  the  alternative  CO  limit 
provided  by  i  286.104(c),  which  allows 
higha  CO  levels  provided  that  HC 
levels  do  not  exceed  20  ppmv.  because 
the  Agency  believes  that  only  those 
devices  operating  under  best 
demonstrated  technology  combustion 
conditions  should  be  granted  an 
exenqition  from  the  DRE  requirement 
(We  note  that  this  is  consistent  with  the 
CO  restriction  for  the  automatic  waiver 
of  the  DRE  trial  bum  for  boilen 
operating  under  the  special  operating 
conditions  provided  by  S  266.110.) 
Devices  operating  at  CO  levds  above 
100  ppmv  on  an  ^uily  rolling  average 
are  not  operating  under  best 
demonstrated  techncdogy  combustion 


oonditioDS  even  if  tiiey  can  show  that 
hydrocarboB  Wvals  do  not  excaed  ZO 
ppmv  (or  tha  HC  Unit  established  I 
1 286.104(0).  As  discussed  at  pnqMsal 
(see  54  FR  43723  cJ).  the  20  ppnv  HC 
level  represents  a  deoMrcatkin  betuveon 
good  aj»d  poor  oombostion  oooditioas. 
HC  levels  under  best  demonstrated 
technology  combustion  conditiotts 
would  generally  be  less  than  6  pjmiv  on 
an  hourly  roUii^  average  basis. 

B.  Exemption  from  Compliance  with  Ae 
Particulate  Standard 

Today's  final  rule  provides  a  waiver 
of  the  particulate  standard  for  fadlitiea 
that  both  obtain  the  DRE  standard 
waiver  and  meet  the  Tier  I  requirements 
for  all  metals.  (Because  the  PM  standard 
guards  against  risks  from  both  adsorbed 
organic  compoimds  and  metals,  only 
facilities  with  waste  that  is  low  risk  for 
both  oiganic  constituents  and  metals  are 
eligible  for  die  FM  waiver.) 

The  basis  for  imposing  a  particulate 
standard  on  boil««  and  industrial 
furnaces  firing  hazardous  waste,  as 
explained  in  the  October  26. 1969 
supplemental  notice  (54  FR  43719),  is 
primarily  the  concern  over  adsorption  of 
toxic  organics  and  metals  onto  the 
emitted  particulates.  Consequently,  the 
Agency  believes  that  an  exemption  from 
the  particulate  standard  for  boilen  and 
industrial  furnaces  is  appropriate 
provided  tiiat  the  facility  can 
demonstrate  that  emissions  of  toxic 
organics  and  metals  do  not  pose 
unacceptable  human  health  risks. 

C.  Eligibility  Requirements 

Three  eligibility  requirements  for  the 
low-risk  waste  exemption  were  detailed 
in  the  1987  proposed  rule.  Many 
commenters  objected  to  the  first  of  these 
requirements,  that  SO  percent  of  die  fuel 
fired  in  the  boiler  or  industrial  fiimace 
must  consist  of  oil.  natural  gas,  coal  or 
other  fossil  fuels  derived  from  these 
fuels.  These  commenters  requested  that 
EPA  allow  the  cofiring  of  various  otha 
fiiels,  induding  tall  oil  off-epedfication 
fuel  oils,  and  wood  chips. 

Although  some  of  these  fuels  may 
provide  a  hot,  stable  flame  that  will 
support  good  combustion,  the  Agency  is 
concerned  that  othen  may  not  In 
today's  rule,  the  Agency  is  requiring  for 
this  exemption  the  same  conditions  on 
the  primary  fuel  as  required  for  die 
special  operating  requirements  for 
boilen  seeking  the  automatic  waiver 
froma  DRE  trial  bum  (see  section  ILA.3 
of  part  three  of  this  preamble):  a 
mintniMin  of  60%  of  the  fuel  fired  to  the 
boiler  must  be  high  quality  "primary" 
fuel  consisting  of  fossil  fuels  or  fuels 
derived  from  fossil  fuels,  tall  oil  or,  if 
approved  by  die  Diractor  on  a  cese-by- 


casa  basis,  other  nonhazardons  fuel 
cooqMraUe  to  fiossii  fsel  and  aU  soch 
primary  fneb  omst  hava  a  nrinhanm  as- 
fired  heatfaig  value  of  6,000  Btu/lb. 

The  two  remaiaji^  eligibility 
reqairements,  diet  the  hazardous  waste 
most  have  an  as-fired  heating  value  oi  at 
least  8.000  Bto/lb.  and  diat  die  waste 
mast  be  fired  into  the  flame  zone  of  the 
combustion  chamber,  are  being 
promulgated  as  jHopoeed  in  1967.  The 
reas<ms  for  these  reqturements  are  die 
same  as  discussed  in  section  ILA.3  of 
pert  diree  of  this  preamble  in  the 
context  of  die  entometic  waiver  of  the 
IHIE  trial  bom  for  boflen. 

D.  How  the  Low-Risk  Waste  Exemption 
Works 

1.  Constitnents  of  Concem 

The  low-risk  waste  exemption  is 
intended  to  exempt  a  waste  from  either 
or  both  the  DRE  standard  and  the 
particulate  standard  if  the  oamer/ 
operator  demonstrates  diet,  absent 
regulatory  controls  (Le..  under  a 
reasonable,  worst-case  emissions 
scenario),  emissions  from  the  facility 
will  not  result  in  ambient  levels  of  toxic 
organic  compounds  and /or  metals  diet 
exceed  acceptable  levels.  The  organic 
constituents  of  concern  are  the 
hazardous  oiganic  compounds  listed  in 
appendbc  vm  of  40  CFR  part  281  and  die 
metals  of  txmcem  are  the  10  regnleted 
metals. 

2.  Estimation  of  Wont-Case  Emissions 

The  requirements  for  estimating 
wont-case  emissions  were  discussed  in 
the  May  1067  proposed  rule  and  are 
being  promulgated  in  today's  rule  with 
slight  modifications. 

To  estimate  reasonable,  wont-case 
emissions  of  toxic  oiganic  constittt«itB 
in  hazardous  waste  foel  an  owner  or 
operator  must  (1)  Identify  every 
nonmetal  appendix  Vm  constituent  that 
could  reasonably  be  expected  to  be 
found  in  the  waste;  and  (2)  assume  a 
reasonable,  wont-case  detraction  and 
removal  effidency  (DRE)  for  each 
constituent  of  99.9  percent  ia  calculating 
the  wont-case  emissions  (by 
considering  waste  concentration  and 
feed  rate)  from  the  stack  for  each 
constituent  This  assumed  DRE  of  96:9 
percent  is  less  conservative  than  the 
proposed  99  percent  assumption  in  the 
1987  notice.  The  Agency  is  making  this 
dimge  in  response  to  the  maiiy 
commenten  who  objected  to  the  99 
percent  DRE  assumption.  Spedfioally. 
the  commenten'  objection  was  that  994 
percent  was  die  wont  DRE  measured  by 
the  Agency  in  its  nonsteedy-stete  testing 
of  boilen  operated  under  intentionally 
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upset  (Le^  1^  CO  and  traoke) 
conditions.  Ine  Agency  believes  that 
dmnging  the  asstimed  DRE  from  99 

Krcent  to  99J  percent  is  justified 
cause  today's  rule,  unlike  the  1967 
proposaL  does  not  provide  a  waiver  of 
ttte  continuous  CO  emission  monitoring 
(CEM)  requirements.  Compliance  with 
continuous  CO  monitoring  requirements 
will  ensure  that  these  devices  do  not 
operate  under  upset  conditions  and  will 
achieve  a  DRE  of  at  least  99.9  percent 

The  Agency  hareliminated  the 
proposed  requirement  that  emissions  of 
products  of  incomplete  combustion 
(PICs)  be  estimated  using  a  ratio  of  PICs 
to  principal  organic  hazardous 
constituents  (POHCs).  As  explained  in 
the  April  1989  notice  (54  PR  43730).  use 
of  the  PICJ>OHC  ratio  may  not  be  a 
conservative  method  for  estimating  PIC 
emissions. 

An  estimate  of  worst-case  emissions 
is  not  necessary  for  metals.  To  be 
eligible  for  the  exemption  from  the 
particulate  standard,  the  waste  must  be 
low-risk  with  respect  to  organic 
compounds  and  must  meet  the  Tier  I 
metals  feed  rate  limits.  See  {  2e6.106(b). 
Those  metals  feed  rate  limits  assume 
&at  all  metals  fed  into  the  device  are 
emitted. 

3.  Dispersion  Modeling 

Dispersion  modeling  must  be  used  to 
predict  the  maximum  annual  average 
ground  level  concentration  of  eadi  toxic 
nonmetal  compound  in  the  waste  using 
procedures  identical  to  those  required  to 
implement  the  Tier  III  metals  controls. 
See  28e.l09(a](2Hiii)(A). 

4.  Acceptable  Ambient  Levels 

Predicted  ma-irimum  annual  average 
ground  level  concentrations  of  each 
toxic  nonmetal  compoimd  may  not 
exceed  levels  the  Agency  proposed  as 
acceptable  for  purposes  of  this  rule.  The 
acceptable  ambient  concentrations  were 
developed  for  carcinogenic  and 
Doncarcinogenic  compounds  using  the 
same  procedures  used  to  develop  the 
RACs  and  10~*  RSDs  for  the  10  toxic 
metals. 

To  demonstrste  that  die 
noncardnogenic  nonmetal  compounds 
listed  in  appendix  IV  of  the  rule  do  not 
pose  an  unacceptable  health  risk,  the 
predicted  ground  level  concentrations 
cannot  exceed  the  levels  established  in 
that  appendix. 

To  demonstrate  that  the  carcinogenic 
nonmetal  compounds  listed  in  appendix 
V  of  the  rule  do  not  pose  an 
unacceptable  health  risk,  the  sum  of  the 
ratios  of  the  predicted  ground  level 
concentrations  to  the  levels  established 
in  the  appendix  cannot  exceed  1.0.  This 
is  because  the  acceptable  ambient  levels 


established  in  appendix  V  are1>ased  on 
a  10~*  risk  level  To  ensure  that  the 
summed  risk  from  all  carcinogenic 
compounds  does  not  exceed  10~*  (Le.,  1 
in  100.000),  the  sum  of  the  ratios 
described  above  must  be  used. 

To  demonstrate  that  other  compounds 
for  which  the  Agency  does  not  have 
adequate  health  effects  data  to  establish 
an  acceptable  ambient  level  are  not 
likely  to  pose  a  health  risk,  the  predicted 
ambient  level  cannot  exceed  0.1  pg/m*. 
This  is  the  5th  percentile  lowest 
reference  air  concentration  for  the 
compoimds  listed  in  appendix  IV  of  the 
rule. 

5.  Constituents  with  Inadequate  Health 
Effects  Data 

At  the  time  of  the  1987  proposal,  the 
Agency  had  data  adequate  for 
establishing  RACs  and  RSDs  for  only 
about  150  of  the  over  400  compounds 
listed  in  appendix  Vm.  part  261.  In  the 
preamble  to  the  May  1987  proposal  EPA 
stated  that  to  be  eligible  for  the 
exemption,  health  effects  data  (i.e., 
RACs  and  RSDs)  must  be  available  for 
each  constituent  in  the  waste.  In 
response  to  comments  concerning  the 
inadequacy  of  current  health  effects 
data  to  establish  a  RAC  or  RSD  for  a 
large  number  of  compounds,  we  have 
established  in  today's  rule  a 
conservative  RAC  value  for  such 
constituents  determined  as  the  5th 
percentile  lowest  RAC  for  all  of  the 
nonmetal  appendix  VIO,  part  261, 
constituents— 0.1  fig/m'  (see  note  to 
appendix  IV  of  the  final  rule).  EPA 
believes  that  this  approach  will  be 
protective  of  human  health  and  the 
environment  and  will  not  unreasonably 
restrict  owners/operators  bom 
eligibility  for  the  exemption. 

Xn.  Storage  Standards 

A.  Pennit  Standards  for  Storage 

Under  the  administrative  controls  for 
hazardous  waste  marketers,  burners. 
and  blenders  of  hazardous  waste  burned 
in  boilers  and  industrial  furnaces 
promulgated  on  November  29, 1985.  and 
codified  in  subpart  D  of  part  266,  EPA 
subjected  existing  burner  storage 
facilities  (effective  May  29. 1986)  to  only 
the  interim  status  standards  of  part  265. 
The  permit  standards  of  part  264  were 
not  applied  to  existing  storage  facilities 
in  order  to  avoid  two-stage  permitting, 
given  that  today's  rule  for  permitting 
boiler  and  industrial  fiimace  facilities 
was  under  development  at  that  time. 
The  Agency  wanted  to  avoid  requiring  a 
boiler  or  industrial  furnace  owner  or 
operator  to  obtain  a  permit  for  their 
hazardous  waste  fuel  storage  facility 
and  to  soon  thereafter  obtain  another 


permit  for  operation  of  the  boiler  or 
industrial  furnace  under  today's  rule. 

Today's  rule  does,  therefore,  subject 
such  existing  burner  storage  facilities  to 
the  permit  standards  of  part  264.  See 
1 266.101(c). 

Numerous  comments  on  the  May  6, 
1987  proposed  rule  to  subject  burner 
storage  units  to  the  permit  standards  of 
part  264  agreed  that  the  interim  status 
standards  currently  in  force  are  not 
adequate  and  permit  standards  are 
needed  Several  commenters  were 
concerned  about  the  potential 
mishanding  of  waste  fuels  stored  on-site 
in  and  around  residential  areas.  One 
commenter  requested  that  prebum 
transport  and  storage  regulations  for 
hazardous  waste  apply  to  all  hazardous 
waste  blends,  mixtures,  or  diluted 
hazardous  materials. 

With  the  promulgation  of  today's  rule, 
all  hazardous  waste  storage  units  will 
be  subject  to  applicable  part  264  and  265 
standards.  Since  hazardous  waste 
storage  units  standards  are  designed  to 
be  protective  of  human  health  and  the 
environment  "egardless  of  the  location 
of  the  facility,  on-site  storage  associated 
with  boUers  and  industrial  furnaces 
burning  hazardous  waste  is  not 
restricted  to  areas  in  or  around 
residential  areas.  These  standards  apply 
to  the  storage  of  any  hazardous  waste 
blends,  mixtures,  or  dilutions  that  will 
be  burned  at  these  facilities,  due  to  the 
"mixture  rule"  of  40  CFR  261.3.  Whereas 
nonindustrial  boilers  were  previously 
prohibited  from  burning  hazardous 
wastes  unless  they  were  operated  in 
conformance  with  the  incinerator 
standards  of  subpart  O  of  parts  264  or 
265,  today's  rule  eliminates  the 
distinction  between  industrial  and 
nonindustrial  boilers.  Consequently, 
today's  rule  establishes  standards  that 
are  protective  when  hazardous  waste  is 
burned  in  any  boiler. 

One  commenter  recommended  that 
the  final  rule  allow  the  90-day  "on-site" 
accumulation  provision  to  include  - 
wastes  received  at  the  BIF  from  off-site, 
company-owned  locations.  The  90-day 
accumulation  provision  referred  to  by 
the  commenter  is  contained  in  40  CFR 
262.34(a)  and  only  applies  to  generators 
of  hazardous  wastes.  The  Agency  does 
not  intend  to  apply  this  provtsion  to 
hazardous  waste  treatment  storage,  or 
disposal  facilities. 

B.  Consideration  of  Requirement  for 
Liquid  Waste  Fuel  Blending  Tanks 

In  the  October  26. 1989  supplemental 
notice,  the  Agency  requested  comment 
on  a  requiremmt  that  all  boiler  and 
industrial  fiimaces  use  blending  and 
surge  storage  tanks  (le.,  other  than  other 
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modes  of  waste  fuel  transfer)  to  avoid 
flow  Interruptions  and  waste 
stratification  which  could  affect  the 
ability  of  a  combustion  device  to  meet 
performance  standards.  The  majority  of 
commenters  opposed  requiring  blending 
and  surge  storage  tanks  for  BEPs  and 
suggested  that  such  a  requirement 
would  not  be  necessary  to  ensure 
compliance  with  performance 
standards.  Several  commenters  believed 
that  a  uniform  requirement  for  tanks, 
containers,  and/or  surge  tanks  may  not 
be  universally  appropriate.  These 
commenters  noted  that  some  secondary 
materials  such  as  lead  acid  batteries, 
flue  dust  and  various  scraps  and  slags 
caimot  be  transferred  to  furnaces  bom  a 
tank  or  container  system.  Another 
commenter  suggested  that  in  some 
instances,  such  as  feeding  incompatible 
wastes,  direct  transfer  may  be 
preferable  due  to  health  and  safety 
concerns.  A  few  commenters  concurred 
with  this  view,  but  felt  that  storage  and 
blending  tanks  should  be  required  in  all 
other  Instances.  One  commenter 
suggested  that  storage  tanks  should  be 
required  only  if  transport  vehicles  do 
not  meet  Department  of  Transportation 
requirements,  secondary  containment  is 
not  used  in  transfer  operations,  and  if 
operations  are  not  covered  by  site- 
specific  contingency  or  SPCC  plans.  One 
conunenter  agreed  that  hazardous 
wastes  should  generally  be  fed  bom 
storage  tanks  and  supported  a  final  rule 
that  would  allow  a  "window  of 
opportunity"  to  install  storage  tanks, 
thus  providing  an  incentive  for  a 
company  to  reduce  their  reliance  on 
direct  burning  from  transport  vehicles. 

In  today's  rule,  the  Agency  is  not 
requiring  storage  and  blending  tanks  for 
boilers  and  industrial  furnaces  burning 
hazardous  waste  because  we  continue 
to  believe  that  such  tanks  are  not 
requisite  to  demonstrating  conformance 
with  the  emission  standanls  of 
S8  266.104  through  266.107.  However,  as 
indicated  in  the  supplement  to  the 
proposed  rule,  EPA  believes  that 
facilities  that  install  blending  and 
storage  tanks  may  be  better  able  to 
control  flow  interruptions  and  waste 
stratification.  Consequently,  boilers  and 
Industrial  furnaces  with  blending  and/or 
storage  tanks  may  operate  with  greater 
efficiency  and  thereby  may  more  readily 
meet  performance  standanis  fOT 
emissions. 

We  also  note  that  once  an  owner/ 
operator  is  in  interim  status,  the  part  A 
application  may  be  revised  to  convert 
from  direct  transfer  operations  to  the 
use  of  storage  units.  See  discussion  bi 
sect  m  Vm  J)  of  Part  Three  of  the 
preamble. 


C  Standards  for  Direct  Transfer 
Operations 

In  the  October  28, 1989.  supplement  to 
the  proposed  rule.  EPA  identified 
permitting  authorities'  concerns  about 
the  practice  of  feeding  hazardous  waste 
fuels  directiy  fit>m  transport  vehicles  to 
boilers  and  industrial  furnaces.  These 
concerns  included:  (1)  The  potential  for 
fires,  explosions,  and  spills  diulng 
transfer  operations;  and  (2)  the 
stratification  of  waste  in  the  transport 
container  and  the  potential  for  waste 
fuel  flow  interruptions  which,  hi  turn, 
could  affect  the  ability  of  the  burner  to 
consistenUy  provide  efficient 
combustion  of  the  waste.  EPA  requested 
comment  on  two  approaches  to  regulate 
direct  transfer  operations.  One  approach 
was  for  permit  writers  to  use  the  RCRA 
omnibus  authority  to  establish 
additional  permit  conditions  as 
necessary  to  ensure  adequate  protection 
of  human  health  and  the  environment 
from  such  operations.  The  other 
approach  was  to  require  that  facilities 
burning  hazardous  waste  use  blending 
and  surge  storage  tanks  to  avoid  the 
flow  interruptions  and  waste 
stratification,  which  would  address 
permit  writers'  concerns. 

In  tiie  April  27, 1990  Federal  Register 
notice.  EPA  noted  that  commenters  on 
the  October  1969  notice  stated  that 
controls  on  transfer  operations  were ' 
needed  during  interim  status.  As  a 
result  the  Agency  requested  comment 
on  the  need  and  appropriateness  of 
regulating  direct  transfer  operations 
under  interim  status  standards  for 
containers  and  tank  systems  of  subparts' 
I  and  J  of  part  265.  EPA  received 
numerous  comments  in  response  to 
these  solicitations.  The  majority  of 
commenters  recommended  that  EPA 
allow  direct  transfer  with  proper 
controls  and  restrictions,  such  as:  (1) 
Allow  direct  transfer  approval  for 
facilities  granted  interim  status  or  a 
RCRA  operating  permit  (2)  establish 
direct  transfer  standards  similar  to 
subparts  I  and  J  of  40  CFR  part  265  for 
facilities  with  a  contingency  or  SPCC 
plan;  and  (3)  allow  direct  transfer  during 
test  bums  alone.  Some  respondents 
suggested  that  instead  of  allowing  direct 
transfer.  EPA  should  require  storage  and 
blending  tanks  for  all  facilities  burning 
hazardous  waste. 

The  Agency  is  today  promulgating 
standards  regulating  direct  transfer 
operations.  See  §  266.111.  The  Agency 
believes  that  these  standards  will 
adequately  address  potential  risks  to 
human  health  and  the  environment 

EPA  considers  direct  transfer 
operations  to  be  a  part  of  the  hazardous 
waste  firing  system,  not  a  storage 


activity.  Hence,  facilities  tiiat  are  not 
subject  to  the  burner  standards  of 
1 1 266.102  (permit  standards)  or  286.103 
(interim  status  standards)  are  not 
subject  to  the  direct  transfer  standards. 
Examples  of  facilities  not  subject  to  the 
direct  transfer  standards  are  small 
quantity  burners  exempt  from  regulation 
under  i  286.108,  metals  reclamation 
furnaces  deferred  under  {  266.100(c). 
and  coke  ovens  exempt  under 
1 266.100(b)(4). 

These  direct  transfer  standards 
reference  extensively  the  subpart  I 
container  standards  and  the  subpart ) 
tank  standards  of  parts  264  and  285  and 
will  apply  equally  to  facilities  operating 
under  a  pennit  as  well  as  those 
operating  under  interim  status.  The 
regulations  address  the  area  in  which 
transport  vehicles  are  located  and 
piping  and  other  ancillary  equipment 
(termed  "direct  transfer  equipment"  in 
today's  rule)  used  to  transfer  waste  frtim 
the  vehicle  to  the  burner.  The  standards 
provide  general  operating  requirements 
and  controls  on  equipment  integrity, 
containment  and  detection  of  releases, 
response  to  leaks  or  spills,  design  and 
installation  of  new  direct  transfer 
equipment  and  closure. 

1.  General  Operating  Requirements 

Facilities  that  directiy  transfer 
hazardous  waste  to  boilers  and 
industrial  furnaces  from  transport 
vehicles  must  comply  with  general 
operating  requirements  that  specify  safe 
management  practices  for  handling 
incompatible  wastes,  spill  prevention 
controls,  and  automatic  waste  feed 
cutoffs.  These  general  operating 
requirements  apply  to  both 
containerized  and  bulk  hazardous 
waste.  General  performance  standards 
for  safe  operation  in  today's  rule  include 
measures  for  conducting  direct  transfer 
operations  such  that  fire,  explosion, 
violent  reactions,  and  other  conditions 
that  could  threaten  human  health  or  the 
environment  do  not  occur.  Direct 
transfer  from  open-top  containers  is 
prohibited.  Direct  transfer  equipment 
which  is  any  device  that  distributes, 
meters,  or  controls  hazardous  waste 
flow  between  a  transport  vehicle  and  a 
BIF.  must  also  be  closed  except  when 
necessary  to  add  or  remove  the  waste. 
Safe  management  practices  for  handling 
incompatible  wastes  are  also  required. 
Transport  vehicles  or  direct  transfer 
equipment  holding  ignitable  or  reactive 
hazardous  waste  must  be  located  at 
least  50  feet  fitnn  the  receiving  facility's 
property  line. 
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2  ln«p«rHnn«  anri  B«on>><V»«pii.g 

AU  aquipmait  aad  neas  wlMfe  direct 
tnute  Kcon  mat  b«  tetpectgd  honriy 
for  lealc*  during  direct  transfer 
opareHoiM.  Cooiro)  eqMipmmt  direct 
tnnsftr  aquipaiaM  monitori^  data,  and 
other  aqpipaeBt  eBsuriag  conpbanca 
with  direct  tranaCar  itandarda  miut  alio 
be  inspected  hourly.  FinaUy,  the  rule 
providee  recordkeeping  requirementa  to 
document  results  of  insp^i:tions. 

We  note  that  only  daily  inspection  is 
required  under  subpart  ]  of  parts  284 
and  285  for  tank  systems  (i.e.,  piping, 
valves  and  other  direct  transfer 
equipment).  EPA  is  requiring  hourly 
impections  of  direct  transfer  operations 
because,  unlike  tank  systems  that  use 
hard  piping,  direct  transfer  operations 
use  flexible  hoses  and  quick  change 
coupling  devices  that  have  a  greater 
potential  for  leaks  or  spills. 

3.  Equipment  Integrity 

EquipBMiM  integrity  requirements 
addreaa  direct  transfer  eqaipraent  (e.g^ 
piping  or  conveyors  from  the  transport 
vehicle  to  the  burner).  The  standards 
promulgated  today  require  the  transfer 
of  waste  to  other  equipment  if 
equipment  holding  hazardous  waste 
leaks  or  is  in  poor  condition,  and  specify 
safe  management  practices  for 
transtening  wastes  to  other  containers 
or  transport  vehicles.  An  assessment  is 
required  of  existing  direct  transfer 
equipment  that  does  not  meet  the 
secondary  containment  requirements 
discussed  below  to  determine  if  the 
(firect  transfer  equipment  is  leaking  or 
unfit  for  use  and  must  be  certified  by  a 
qualified,  registered  professional 
engineer.  If  equipment  is  found  to  be 
leaking  or  unfit  for  use.  the  owner/ 
operator  must  coaply  with  the 
requirements  addressing  responses  to 
leaks  or  q>ilk. 

4.  Containment  and  Detection  of 
P  'eases 

i  ue  rule  requires  secondary 
containment  for  underground  direct 
transfer  equipment  See  9  286.111(e)(1). 
Inspections  and  leak  tests  of  direct 
transfer  equipment  and  recordkeeping 
requirements  are  also  required.  Existing 
dirisct  transfer  equipment  subject  to  die 
secondary  containment  requirements  of 
I  286.193  (by  reference  m  i  28e.lll(eKl) 
of  today's  role)  must  comply  with  diose 
seeoodary  coataimneBt  requirements 
within  two  yew*  after  the  effective  date 
of  the  rale.  EPA  beMeves  that  two  yean 
(30  moatha  frmn  pcomaigation)  is  a 
reasonable  aoMont  of  time  to  nnablo 
ownoss  aad  gpniatocs  to  retrofit  exiattng 
equipaant  with  secondary  oontaioniflnfc 
as  necessary  given  that  direct  Iranabr 


operatiooa  generally  da  not  Invoiva  the 
use  of  extensive  equipment  sub|ect  to 
secondary  containment 

'^.  Respeosa  to  Leaks  or  Spills 

Action  requta«d  to  be  followed  in  the 
event  of  a  leak  or  spill  are  based  on 
these  required  in  subpart  J,  part  26S.  See 
I  2B6.11(eX5).  Should  a  leak  or  spill 
occur,  aqt^pnent  uae  most  cease  (to 
prevent  the  flow  or  addition  of  wastes 
into  the  direct  tranafer  equipment  or 
secondary  contafauncnt  system)  and  the 
system  onnt  be  inspected  to  determine 
the  cause  of  the  release.  The  waste  must 
be  removed  from  the  direct  transfer 
equipment  or  secondary  containnient 
system  and  visible  releases  to  the 
environment  amst  be  contained.  In  the 
event  of  a  leak  or  spill,  the  Director  onist 
be  notified  of  die  incident  in  writing. 
Secondary  containment  repair,  or 
closure  of  the  leaking  equipment  and 
certification  of  major  repaira  must  be 
provided. 

6.  Design  and  Installation  of  New 
Equipment 

New  direct  tranafer  equipment  must 
meet  the  desi^  and  instalfetion 
standards  specified  in  today's  rule  as 
defined  in  S  265.102  for  tank  systems. 
See  1 26e.lll(e)(4)  fat  today's  rule 
referencing  that  section,  llie  standards 
include:  Specifications  for  assessing  the 
desi^i  of  new  direct  transfer  equipment: 
backifill  requirements  for  new 
underground  direct  tranafer  equipment; 
tightness  tests:  equipment  support  and 
protection  requirementa:  coRoaion 
protection:  aaid  written  certification  that 
these  requirements  have  been  met 

7.  Closure 

Today's  rule  applies  by  reference  the 
closure  requirements  for  direct  transfer 
equipment  provided  by  8  266.197  (except 
paragraphs  (c)(2)  through  (c)(4)).  See 
{  266.111(e)(8).  That  section  requires  the 
removal  or  decontamination  of  waste 
residues,  system  components,  and 
contaminated  soils,  structures,  and 
equipment 

XnL  Applicabiltty  of  the  BeviU 
Exclusion  to  Coosbastiaa  Rasidus* 
When  Buntag  Haxanfaua  Waste 


Under  the  Agency's  existing 
regulations,  wastes  that  are  derived 
from  the  treatment  of  listed  hazardous 
wastes  are  also  considered  to  be 
hazardous  unless  and  until  they  are 
delisted  (see  40  CFR  281  J(c)(2)  and 
(d)(2)).  The  combustion  or  processing  of 
hazardous  waste  In  a  device  that  uses 
elevated  temperaturea  as  the  primary 
means  to  chaioge  the  chemical,  physical, 
or  biological  character  or  composition  of 
the  hazardous  waste.  Is  a  type  of 


treatment  no  matter  what  type  of  device 
is  used  in  tha-procasa,  or  for  what 
purpoae  the  waate  ia  burned  or 
processed.  Accordingly,  under  the 
Agexkcy's  existing  rules,  residues  from 
thermal  combustion  (or  processing)  of 
listed  hazardous  wastes  remain  the 
listed  hazardous  wastes  until  they  are 
delisted. 

When  the  device  burning  hazardous 
waste  is  (1)  a  boiler  burning  primarily 
coal  or  other  foasU  fuels,  (2)  an 
industrial  fivnace  processing  {Himarily 
ores  or  minerals,  or  (3)  a  cement  kiln 
processing  primarily  raw  materials,  the 
appUcabili^  of  the  Bevill  exduaion  must 
be  considered  (see  RCRA  section 
3(»l(l4(3KAKi-iii))-  The  Bevill  exclusion 
refera  to  residues  resulting  frt>m  burning 
or  processing  certain  materials  whereby 
the  residues  are  not  considered  to  be 
hazardous  waste  at  this  time  because 
they  require  special  study  to  determine 
whether  they  should  be  regulated  under 
subtiUe  C 

To  determine  whether  the  Bevill 
exclusion  continues  to  apply  when  the 
devices  described  above  bum  or  process 
hazardous  waste,  today's  final  rula 
promulgates  the  case-by-case 
determination  involving  a  two-part  test 
as  discussed  in  the  October  1989 
supplement  to  the  proposed  rule.  Sea 
1 286.112.  Under  this  test  owners  and 
operatora  auist  determine  on  a  site- 
specific  baais  whether  the  co- 
combustion  of  hazardous  waste  has 
significantiy  affected  the  character  of 
the  residue.  The  residue  is  considered  to 
be  significantly  affected  if  both:  (1). 
Concentrations  of  toxic  (appendix  VIU, 
part  281)  compounda  in  the  waste- 
derived  residue  are  significantiy  higher 
than  in  normal  (Le..  without  buming/^ 
processing  hazardous  waste)  residue: 
and  (2)  toxic  compounds  are  present  in 
the  waste-derived  at  fevels  that  could 
pose  significant  risk  to  human  health.  If 
the  case-by-casa  determination 
demonstrates  that  the  reaidua  haa  been 
significantly  afiiected  (or  if  the  owner  or 
operator  does  not  obtain  data  and 
information  adequate  to  support  a 
demonstratton  that  the  residue  has  not 
been  significantiy  affected),  such 
derived-from  residues  are  subject  to 
regulation  as  hazardous  waste  because 
the  residuaa  are  no  longer  the  type  of 
material  Congress  commanded  the 
Agency  to  study  before  regulation.  Such 
residues  are  no  longer  deemed  to  be 
frY>m  processing  ores  or  minerals, 
burning  fossil  feels,  or  making  cement 
Rather,  tiiey  are  from  treating  hazardoua 
waste. 

The  following,  sections  discuss  the 
basis  for  anilyina  tfaa  BevUI  e)(cIusion  to 
derived-fix>m  resfdiies,  the  evolution  of 
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the  Agency's  interpretations  on  the 
ai^licability  of  the  Bevill  exclusion  to 
waste-derived  residues,  and  how 
today's  case-by-case  determination 
works. 

A.  Basis  for  Applying  the  Bevill 
Exclusion  to  Derived-From  Residues 

A  number  of  commenta  questioned 
whether  the  Agency  has  the  legal 
authority  to  determine  that  some 
residues  &t>m  coprocessing  hazardous 
waste  with  Bevill  raw  materials  could 
remain  excluded  under  the  Bevill 
amendment  pending  completion  of  the 
section  8002  studies.  Because  the 
Agency's  previous  determination  of  this 
question  (50  FR  49190  (Nov.  29, 1985)) 
could  have  been  more  fully  explained, 
tiie  Agency  has  decided  to  reopen  the 
question  in  this  rule  and  to  respond  to 
thepublic  commenta. 

The  Agency's  consistent  position  on 
this  issue  is  tiiat  so  long  as  the 
processing  of  hazardous  waste  does  not 
significantiy  affect  the  character  of  the 
waste  residues  as  high  voliune/low 
hazard,  then  those  wastes  can  remain 
excluded  under  the  Bevill  amendment 
Put  another  way,  the  wastes  can 
potentially  remain  the  type  of  material 
that  Congress  told  the  Agency  to  study 
before  imposing  subtitie  C  regulation. 

Instead  of  focusing  on  the  question  of 
whether  coprocessing  hazardous  waste 
affecto  the  composition  of  the  residues 
from  a  Bevill  device,  some  commentera 
would  have  it  that  the  mixture  and 
derived-fit)m  rules  apply  to  the  residues, 
so  that  the  residues  are  subject  to 
subtitie  C  (assuming  listed  wastes  are 
coprocessed)  regardUess  of  the  actual 
effect  of  burning  hazardous  waste.  At 
the  least  the  statute  does  not  compel 
this  result  In  the  case  of  utility  boilera 
burning  fossil  fuels,  the  statute  states 
explidty  that  wastes  "generated 
primarily  bom  the  combustion  of  coal  or 
other  fossil  feels"  is  to  be  excluded.  See 
section  3001(b)(3](A)(i).  Thus,  some  type 
of  co-combustion  is  expressly 
authorized.  With  respect  to  die  two 
remaining  categories  of  Bevill  waste 
(wastes  from  processing  ores  and 
minerals  and  cement  kUn  dust),  the 
Bevill  amendment  (section 
3001(b)(3)(A))  does  not  use  the  term 
"primuily",  but  does  not  expressly 
address  the  question  of  whether  the 
exemption  applies  when  the  residues 
are  produced  in  part  bom  burning 
hazardous  waste.  Thus,  read  literally, 
dust  frt>m  a  cement  Idln  that  bums 
hazardous  waste  along  with  normal  raw 
materials  could  be  termed  "cement  kiln 
dust"" 


If  there  were  doubt  on  this  point,  the 
Agency  is  convinced  that  it  is  dispelled 
by  the  1984  amendmenta.  Sections 
3004(q)(l)  and  3010(a)  botii  state 
explicitiy  Uiat  "(n)otiiing  in  tiiis 
subsection  shall  be  construed  to  affect 
or  impair  the  provisions  of  section 
3001(b)(3)"  (the  Bevill  amendment).  This 
language  would  be  meaningless  unless  it 
allowed  some  residues  bom  Bevill 
devices  burning  hazardous  wastes 
(specifically  hazardous  waste  feels)  to 
remain  within  the  scope  of  the  Bevill 
amendment  Although  commenters 
argued,  based  on  passages  from  the 
legislative  history,  that  the  provision 
should  not  be  given  this  natural 
meaning,  the  Agency  does  not  find  the 
argument  persuasive.  Rather,  the 
legislative  history  appeare  to  state  that 
Bevill  devices  burning  hazardous  waste 
feels  will  be  subject  to  the  emission 
standards  developed  pursuant  to  section 
3004(q).  See  H.  Rep.  No.  198, 98tii  Cong. 
Ist  Bess.  41;  S.  Rep.  No.  284. 98th  Cong. 
Ist  Sess.  37.  Today's  rules  accomplish 
that  result 

At  the  same  time,  the  Agency  is 
concerned  about  reading  the  Bevill 
amendment  in  a  manner  that  gives  it 
undue  scope,  such  as  by  allowing  Bevill 
devices  to  serve  as  a  dumping  groimd 
for  other  hazardous  wastes.  We  do  not 
view  the  interpretation  adopted  today 
as  allowing  the  exemption  to  have 
undue  scope.  In  the  first  place, 
emissions  from  the  Bevill  device  itself 
are  regulated.  Second,  the  facility 
becomes  subject  to  the  facility-wide 
corrective  action  provisions  of  sections 
3008(h)  and  3004(u)  by  virtue  of 
regulation  of  the  combustion  activity. 
Thus,  potential  problems  relating  to 
mismanagement  of  waste  residues  must 
be  evaluated  and  addressed  no  later 
than  during  the  permitting  process. 

Most  importantiy,  the  Agency  believes 
that  the  reading  adopted  strikes  a 
reasonable  balance  between  the  terms 
of  the  Bevill  amendment  and  other 
provisions  and  regulations  relating  to 
hazardous  waste  management  A 
reading  that  would  disqualify  residues 
from  the  Bevill  amendment  if  any 
hazardous  waste  is  burned  in  the  device 
would  exalt  form  over  substance  by 
barring  from  Bevill  eligibility  a  residue 
that  was  not  discemably  affected  by 


burning  hazardous  waste.  Given  that 
such  material  could  be  exactiy  the  high  . 
volume/low  hazard  residue  tiliat 
Congress  told  the  Agency  to  study 
before  regulating.  EPA  does  not  agree 
with  an  interpretation  that  automatically 
forecloses  it  fix>m  Bevill  status.**  In 
addition,  use  of  Bevill  devices  for 
combusting  hazardous  wastes  provides 
needed  treatment  capacity  for  a  number 
of  hazardous  wastes,  and  the  Agency 
would  be  reluctant  to  adopt  an 
interpretation  that  discouraged  safe 
processing  of  hazardous  waste  by 
necessarily  imposing  hazardous  waste 
disposal  costa  on  residues  that  might  not 
be  affected  by  the  hazardous  waste 
combustion. 

For  all  of  these  reasons,  therefore,  the 
Agency  is  reading  the  statute  in  a  way 
that  does  not  automatically  disqualify 
residues  from  coprocessing  hazardous 
wastes  in  Bevill  devices  from  eUgibility 
for  Bevill  exempt  status. 

B.  Evolution  of  Interpretations 

To  determine  whether  the  Bevill 
exclusion  continues  to  apply  when  the 
devices  described  above  **  bum 
hazardous  waste  feel,  the  Agency  stated 
in  1985  (see  50  FR  49190  (Nov.  29. 1985)) 
that  the  exclusion  continues  to  apply  as 
long  as  the  hazardous  waste  is  burned 
for  energy  recovery  (i.e.,  not  for 
destraction).  The  underlying  principle 
for  this  determination  was  that  when 
hazardous  waste  is  used  as  fuel  the 
character  of  the  residue  would  continue 
to  be  determined  by  the  Bevill  material 
(e.g.,  coal,  ores  or  minerals,  or  cement 
raw  materials)  being  burned  or 
processed.  Thus,  the  residue  should 
remain  within  the  Bevill  exclusion 
pending  special  study  before  it  could  be 
regulated  under  subtitie  C. 

In  the  May  8, 1987  proposed  rule  (52 
FR  17012-013),  die  Agency  suggested 
refiiung  these  determinations  to  address 
residues  &t>m  industrial  furnaces 
processing  ores  or  minerals  and  that 
also  process  hazardous  waste  for 
materials  recovery,  and  residues  bom 
cement  kilns  that  may  process 
hazardous  waste  as  an  ingredient 


**  EPA  doM  not  accept  tb*  •tgument  that  the 
omtorioB  at  ttwwowl  "primarily"  to  witard  to  ow/ 


mineral  proceMlng  waitM  and  camant  kiln  duat 
meana  that  the  reaiduea  muat  come  exdualvely  from 
procasaing  raw  materials  exclusively.  TUa.type  of 
negative  inference  ia  not  a  compelled  raadii^  of  the 
statute,  and  the  legialative  history  to  the  provision 
in  fact  indicates  that  Congreaa  used  the  term 
"primarily"  with  napect  to  utility  wastes  to  overrule 
a  1978  EPA  propoeod  regulation  oo  die  scope  of 
utility  wastes,  rather  than  to  affect  ^  scope  (tf  the 
remaining  two  Bevill  oategoriea.  US  Cong.  Reo.  3S63 

{i«eo). 


**  EPA  notes  that  in  assessing  whether  residues 
have  beoa  affected  by  hazardous  waste  burning  it  Is 
using  a  somewhat  more  rigorous  test  for  assessing 
inorganic  oontamination — use  of  the  TCLP  rather 
than  the  synthetic  add  rain  leaching  procedure — 
than  it  used  to  making  the  high  volume/low  baiard 
determination  for  mtoeral  processing  wastes.  54  FR 
at  Sesao  (Sept  1. 1989).  The  Agency  views  this  as  an 
addiUcnal  safeguard  to  assess  the  possible  effect 
coprocessing  of  hazardous  waste  may  have  had  on 
the  reaiduea. 

**  Thla  ia.  a  boiler  burning  primarily  coaL  an 
industrial  furnace  processing  primarily  ores  or 
minerals,  or  a  oamant  kiln  processing  primarily  raw 
materials. 


TIM 
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Undw  Uwt  pfopoMi  sockiMWatt 
wootd  ramaia  wMda  the  Icvill 
exchuloa  provUUd  that  at  lent  se 
percent  of  th»  raw  nurtnial  fed  to  th* 
device  cooiietBd  of  a  viigin  ore.  mineral 
or  fWTat  raw  BataciiL  Howevec 
residoee  bom  devisee  tnnxdng 
hazardew  waate  for  die  parpose  of 
deaUaLUuB  (Ia,  for  nettker  energy  nor 
matatiala  recowety)  would  not  qualify 
fordieBiviUexdBsiaa. 

Tlie  Agency  has  evehiatad  dtese 
interpretotiuua  of  die  applicabtiify  of  die 
Bevill  cxcltaskMi  to  waete-detived 
reeidaae  in  light  of  ita  stated  prhidple 
that  lestdae  tliat  results  from  coburaiag 
hazatdeua  waste  sod  Bevili  raw 
materials  should  remain  within  the 
Bevill  exclusion  provided  Utat  the 
character  of  the  residue  is  determined 
by  die  Bevill  material  (Le^  die  residue  ia 
not  sigatficantly  afEected  by  die 
haxaidous  waste).  As  disalssed  in  the 
October  1989  sundement  to  the 
proposed  rule  (54  FR  43733-36).  Uie 
Agency  does  not  believe  that  its  data 
base  for  making  diese  interpretations  is 
sufficient  to  ensure  that,  in  every  case, 
the  residue  would  not  be  significandy 
affected  by  the  hazardous  waste. 
Further,  the  Agency  has  reconsidered 
whether  the  interpretation  that  residues 
generated  by  die  subject  devices  when 
burning  waste  for  destruction  are  not 
within  the  Bevill  amendment  is 
consistent  with  die  stated  principle. 
Consequendy.  die  Agency  proposed  in 
the  supplemental  notice  to  require  case- 
by-case  determinations  of  die  effect  of 
bum&ig  hazardous  waste  on  residuals. 
That  case-by-case  approach  is 
promulgated  in  today's  rule. 

C.  Case-By-Case  Determinations 

We  (fiscuss  below  which  devices  are 
eligible  for  die  Bevill  exclusion  of 
residuee  and  how  the  two-part  test 
works  for  determining  whether 
combustion  of  die  waste  has 
signiiicaatly  affected  die  residue. 

1.  Eligible  Devices 

UntU  hirther  studies  were  completed. 
Congress  taitended  to  exclude  from 
subtide  C  regulation  residues  from:  (1) 
Devices  that  bum  primarily  fossil  fuel; 
(2)  industrial  furnaces  that  process  ores 
or  minerals;  and  (3)  cement  kilns.  As  die 
Agency  reads  these  provisions,  to  be 
eligible  for  exclusion  from  subtide  C 
regulation  under  the  Bevill  amendment. 
die  wasle-derived  residue  must  be 
generated  from:  (1)  A  boUer  burning 
primarily  coal  ■*  (21  an  industrial 


furnace  precessiBg  prlBeerily  ares  or 
mfaMfale  (odierwtse.  raektees  could  not 
be  said  to  come  fhm  prooeseiBg  ores 
and  minerals,  but  rather  from  processing 
odier  materiab).  or  (3)  a  ceaent  kiln 
processing  primardy  raw  materiala.  To 
implement  dw  provision  that,  to  be 
eHgibk  foe  die  Bevdl  exchision  die 
device  anst  bom  piiniarily  Bevill 
material,  EPA  is  requiring  diat  a  boUer 
must  bom  at  least  SO  percent  coal  an 
industrial  fannace  must  process  at  least 
50  percent  ores  or  minmls.  and  at  least 
50  percent  of  the  feed  stodc  to  a  cement 
kiln  most  coosiat  of  normal  raw 
materials.  This  requireaient  also 
confirms  die  Agency's  long-standing 
interpretation  that  die  Bevill  exclusion 
applies  only  to  primsry  facilities  and  not 
to  secondary  tadhdes  soch  aa 
secondary  smelters.**  See  1 26e.ll2(a). 

2.  Two-Part  Test 

Today's  rule  requires  s  case-by-case 
determinadoB  as  to  whether  the 
hazardous  waste  being  burned  or 
processed  significandy  affects  the 
character  of  the  lesidue  with  reelect  to 
Inorganic  and  organic  toxic  (le.. 
appendix  Vm.  part  281)  constituents. 
The  residue  is  considered  to  be 
significandy  affected  if  bode  (1) 
Concentrations  of  toxic  (Aj^iendix  VIII) 
compounds  in  the  waste-derived  residue 
are  significandy  higher  then  in  normal 
(i.e.,  without  burning/processing 
hazardous  waste)  residue;  and  (2)  toxic 
compounds  are  present  in  die  waste- 
derived  residoe  at  levels  that  could  pose 
significant  risk  to  hunmn  healdi.  Part 
One  of  the  test  need  not  be  conducted  if 
the  waste-derived  residue  passes  Part 
Two  of  die  test  (i.e..  tf  die  healdi-based 
concentration  bmits  are  not  exceeded). 
Suck  a  waste  would  still  meet  the  high 
volume/low  hazard  Bevill  threshold. 

o.  Part  One — Compariaoa  with 
Normai  Residues,  Part  One  of  the  test 
requires  a  comparison  of  hazardous 
waste^rived  residues  with  normal 
residues  to  determine  if  toxic 
compounds  are  present  at  statistically 
significant  higher  levels.  See 
I  266.112((bKl)-  Tlw  toxic  compounds  of 
concern  are  any  compound  listed  on 
appendix  Vm.  part  281.  diet  may 
reasonably  be  expected  to  be  a 
constituent  in  the  hazardous  waste  plus 
the  list  (see  appendix  Vm  to  the  rule)  of 


organic  compounds  that  are  coobbiob 
products  of  incampists  coasbuation 
(PICs)  froBS  burning  hazardous  waste. 
The  total  concemtration  of  each 
compound  of  concern  in  the  residues 
must  be  determined.**  Analytteal 
procedures  are  provided  in  Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods  (SW-M6) 
incorporated  by  reference  in  9  2eo.tl(a). 

The  rule  requires  the  use  of  a 
statistical  test  to  compare  the 
concentrations  of  toxic  constituents  in 
samples  of  normal  (without  burning/ 
processing  hazardous  waste]  residues 
with  samples  of  waste-derived  residues^ 
In  die  statistical  test,  the  95th  percent 
confidence  interval  about  the  mean  of 
the  normal  residue  concentrations  (using 
a  "t"  distribution)  is  used  to  determine 
the  upper  95th  percent  confidence 
interval  about  the  mean.  Procedures  that 
must  be  used  to  determine  the  upper 
95th  percent  confidence  mterval  about 
the  mean  are  prescribed  in  "Statistical 
Methodology  for  Bevdl  Residue 
Determinations"  in  Mediods  Manual  for 
Cao|diance  with  die  BIF  Regulation, 
incorporated  in  today's  rule  as  appendix 
DC  of  part  286.  A  minimum  of  ten 
composite  samples  must  be  obtained 
and  analyzed  to  represent  the  normal 
residue  in  order  to  effectively  calculate 
the  upper  9Sth  percent  confidence 
interval  about  the  mean.  This  is  the 
concentration  that  the  waste-derived 
residue  may  not  exceed  to  pass  Part 
One  of  the  test  The  waste-derived 
residue  must  be  characterized  by 
composite  samples  with  a  composite 
period  not  to  exceed  24  hours  to  ensure 
that  residues  are  managed  properiy  and 
promptly  (i.e..  as  exempt  residues  or 
hazardous  waste)  and  to  provide  for 
effective  enforcement  The  sampling, 
approach  must  be  based  on  (and  be 
consistent  with]  representative  sampling 
protocols  described  in  SW-646  and  must 
be  documented  by  recordkeeping. 

If  operating  conditions  change  so  that 
concentrations  of  toxic  compounds  in 
normal  residue  may  (would  have) 
decrease(d),  the  owner  and  operator 
must  re-establish  the  "baseline" 
concentrations  in  normal  residue  and 
use  the  lower  baseline  levels  for  the  test 
This  is  necessary  to  ensure  that  owners/ 
operators  do  not  use  the  most 
contaminated  raw  materials  in  ordw  to 
bum  more  hazardous  waste,  and  then 
switch  beck  to  their  normal  raw 
materials. 


*^J'^  A«HM7  kM  4a«miriinrf  dial  nndM*  from 
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b.  Part  Two. — Comparison  With 
Heahh-Based  Limita.  Part  Two  of  the 
test  requires  a  comparison  of  the 
concentration  of  toxic  constituents  In 
the  waste^erived  residues  with  health- 
based  Umits  the  Agency  has  established 
in  appendix  VII  to  the  rule.  The 
comparison  is  made  to  determine  if 
toxic  compounds  In  the  waste-derived 
residue  are  present  at  levels  higher  than 
the  health-based  limits.  The  toxic 
compounds  of  concern  are  the  same  as 
for  Part  One  of  the  test — any  compound 
listed  on  appendix  Vm.  part  261,  that 
may  reasonably  be  expected  to  be  a 
constituent  in  the  hazardous  waste  plus 
the  list  (see  appendix  Vm  to  the  rule)  of 
organic  compounds  that  are  common 
products  of  incomplete  combustion 
(nCs)  bom  burning  hazardous  waste. 
The  total  concentration  of  each 
nonmetal  compound  of  concern  in  the 
waste-derived  residue  must  be 
compared  writh  the  health-based  Hmit  In 
addition,  die  concentration  of  each 
metal  of  concern  in  an  extract  from  the 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP)  must  not  exceed  the  * 
health-based  limits. 

The  Agency  does  not  have  adequate 
health  effects  data  (e.g.,  MCLs,  Rff>s. 
unit  risk  values)  to  establisb  health- 
based  limits  for  many  compounds  listed 
in  appendix  Vm,  part  261. 
Consequendy,  we  have  conservatively 
established  a  health-based  limit  for  such 
compounds  based  on  the  5th  lowest 
percentde  value  of  the  health-based 
values  for  nonmetal  compounds 
established  in  appendix  VII  to  the  nde. 
That  value  is  0.002  ug/kg.  This  is  the 
same  approach  EPA  used  to  establish  a 
RAC  for  compounds  where  insufficient 
health  effects  data  were  available  to 
establish  a  RAC  or  RsD  for  the 
compound. 

The  rule  requires  the  use  of  total 
concentrations  of  nonmetal  compounds 
rather  than  extract  concentrations  for 
the  test  of  health  significance  because  of 
burning  toxic  nonmetal  compounds  in 
these  devices  should  be  to  destroy  the 
compounds.  (Use  of  total  nonmetal 
concentrations  thus  serves  as  a  partial 
check  that  combustion  is  being 
conducted  properly.)  The  health-based 
limits  for  the  metals  in  appendix  VII  of 
the  rule  are  the  Toxicity  Characteristic 
(TC)  limits  (see  {  261.24)  for  diose 
metals  for  which  TC  limits  have  been 
established  To  establish  health-based 
limits  for  the  other  metals,  the  Agency 
applied  die  same  100  fold  dUution  factor 
to  leachate  concentrations  used  to 
establish  the  TC  limits.  The  Agency  has 
also  used  this  same  dilution  factor  in 
assessing  whether  mineral  processing 
wastes  satisfy  the  low  hazard  prong  of 


die  BevtQ  test  See  54  FR  38630  (Sept  1, 
1989). 

To  determine  If  the  concentrations  of 
toxk  compounds  in  the  waste^rived 
residues  are  higher  than  the  health- 
based  limits,  owners  and  operators  must 
obtain  and  analyze  composite  samples 
of  waste-derived  residues  with  a 
composite  period  not  to  exceed  24  houra. 
The  sampling  approach  must  be  based 
on  (and  be  consistent  with) 
representative  sampling  protocols 
described  in  SW-846  and  must  be 
documented  by  recordkeeping. 

D.  Recordkeeping  " 

Owners  and  operators  must  maintain 
for  a  period  of  three  years  records  of 
sampling  and  analyses  of  residues  to 
support  claims  that  the  waste-derived 
residue  retains  the  Bevill  exclusion. 

E.  Other  Considerations 
1.  Generic  Determinations 

In  the  October  26, 1980  supplement  to 
the  proposed  rule,  the  Agency  requested 
data  and  information  that  it  could  use  to 
support:  (1)  Generic  determinations  of 
levels  of  toxic  constituents  in  normal 
(i.e.,  generated  without  burning/ 
processing  hazardous  waste)  residues; 
and  (2)  generic  determinations  that 
certain  waste-derived  residues  are  not 
significandy  affected  by  burning/ 
processing  hazardous  waste,  and,  thus, 
remain  excluded  without  the  need  to 
make  the  case-by-case  demonstration. 

a.  Normal  Residues.  After  review  of 
comments  on  the  1988  supplemental 
notice,  the  Agency  concluded  that  it  is 
not  practicable  to  establish  generic 
concentrations  of  toxic  constituents  in 
normal  residues.  Commenters  noted  that 
there  were  so  many  site-specific 
variables  that  affect  the  concentration  of 
toxic  constituents  in  normal  residues 
that  this  approadi  was  not  workable. 
Variables  include  the  type  of  industrial 
furnace,  type  of  fuels  burned,  and  type 
and  source  of  raw  materials  used  by 
industrial  furnaces.  The  Agency  initiaUy 
considered  establishing  generic 
concentration  levels  in  normal  residues 
to  avoid  giving  an  advantage  to  facilities 
that  use  hiels^r  raw  materials  with  high 
(i.e..  higher  than  normal  for  the  industry] 
levels  of  toxic  constituents.  Normal 
residues  from  such  facilities  would  have 
high  levels  of  toxic  constituents.  Thus, 
waste-derived  residues  &t)m  such 
facilities  could  also  have  high  levels  of 
toxic  constituents.  Consequendy,  such 
facilities  could  bum/process  hazardous 
waste  with  high  levels  of  toxic 
constituents  without  losing  the  Bevill 
exclusion  of  residues.  We  note  that 
enforcement  officials  will  give  priority 
consideration  to  those  facilities  whose 


residues  fail  part  2  (health-based  limits) 
of  the  test  to  determine  Bevill 
applicabihty  and  rely  on  part  1 
(comparison  with  normal  residues)  to 
retain  the  exclusion.  Owners  and 
operators  must  be  able  to  st^iport,  at 
any  time,  that  the  nonhazardous  waste 
feedstreams  being  fed  into  the  device 
when  hazardous  waste  is  fired  are  the 
same  (or  would  not  decrease  the 
concentrations  of  toxic  constituents  In 
residues]  as  those  fired  when  the 
concentrations  of  toxic  constituents  in 
normal  residues  were  determined.  If  the 
concentrations  of  toxic  constituents  in 
nonhazardous  feedstreams  decrease 
significandy  from  those  concentrations 
when  the  normal  residue  was  generated 
for  purposes  of  establishing  normal 
concentrations  of  toxic  constituents  (or 
if  design  or  operating  conditions  change 
such  that  levels  of  toxic  constituents  in 
normal  residue  coidd  decrease 
significandy),  then  the  owner/ operator 
must  establish  new,  lower, 
concentrations  for  normal  residue. 

b.  Excluded  Residues.  The  Agency 
also  concluded  that  it  is  not  practicable 
to  make  generic  determinations  that 
certain  waste-derived  residues  are  not 
significandy  affected  by  burning  or 
processing  of  hazardous  waste  and.  so, 
remain  excluded.  This  abroach  is  not 
woikable  given  that  the  exclusion  would 
have  to  be  conditioned  on  a  number  of 
factors  including:  (1)  The  composition, 
feed  rate,  and  method  of  feeding  the 
harzardous  waste;  (2)  the  type  of  device; 
(3)  the  composition,  feed  rate,  and 
method  of  feeding  any  other  fuels;  and 
(3)  the  composition,  feed  rate,  and 
method  of  feeding  any  raw  materials. 
The  data  base  to  support  such 
determination  is  not  available. 
Moreover,  any  such  generic  exclusion 
that  is  necessarily  conditicmed  on  so 
many  factors  would  be  of  litde  practical 
use  to  the  regulated  community  given 
the  variability  of  normal  operations. 

2.  Burning  for  Destruction 

The  case-by-case  a^iroach  to 
determine  the  effect  of  cobuming  on 
residues  from  Bevill  devices  focuses  on 
the  residues  that  are  actually  generated 
rather  than  on  the  purpose  for  which  the 
hazardous  waste  is  burned.  Thus, 
residues  generated  bom  burning 
hazardous  waste  in  boUers  and 
industrial  fumances  for  the  purpose  of 
destruction  '°  are  eligible  to  retain  the 


**  Por  exaaipla,  «*aataa  with  low  heating  vahie 
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Bevill  exclusion.  The  Aaency'i  historic 
■ppRMch  to  the  issue  of  cogenerated 
residues  has  been  to  focus  on  the 
character  of  the  residues  to  ascertain 
what  determines  their  character — the 
Bevill  material  or  the  haxardous  waste 
being  burned/processed  (see  50  FR 
49190  (November  29, 1987]).  The  statute 
itself  does  not  directly  specify  that  the 
purpose  of  the  burning  is  a  relevant 
criterion,  but  instead  states  that  certain 
types  of  waste  are  excluded  from 
subtitle  C  regulation  pending  completion 
of  required  special  studies.  Since  the 
Bevill  devices  would  still  be  engaged  in 
the  Bevill  activity,  and  composition  of 
the  residues  would  potentially  be 
unaffected,  the  Agency  sees  no  absolute 
bar  to  allowing  Bevill  status  for  such 
residues. 

Part  Four  aHaoaMneoMS  Piwiaioiia 

L  Ragulatiaa  of  CaitMO  Regenaratioa 
Units 

A.  Basis  for  Regulating  Carbon 
Regenerating  Units  as  Thermal 
Tnatment  Units 

In  today's  rule,  EPA  is  clarifying  the 
regulatory  status  of  carbon 
regeneration  * '  units.  Since  1960, 
controlled  flame  (direct  flame)  carbon 
regeneration  units  which  destroy 
organic  contaminants  adsorbed  onto 
activated  carbon  have  met  the  definition 
of  incinerator  and  were  subject  to 
regulation  as  such,  while  carbon 
regeneration  nonflame  thermal  units 
were  treated  as  exempt  reclamation 
units.  Today's  rule  defines  carbon 
regeneration  unit  and  incinerator  (see 
I  280.10)  to  enstue  that  both  direct  flame 
and  nonflame  thermal  carbon 
regeneration  units  are  regulated  as 
thermal  treatment  units  under  the 
interim  status  standards  of  part  285, 
subpart  P,  and  the  permit  standards  of 
part  284.  subpart  X. 

One  commenter  expressed  concern 
that  the  thermal  treatment  standards  of 
subpart  X  were  vague.  EPA  disagrees 
and  points  out  that  subpart  X,  part  284 
covers  miscellaneous  hazardous  waste 
management  units  that  do  not  or  may 
not  fit  the  description  of  any  of  the  units 
covered  by  other  part  284  regulations. 
Without  subpart  X.  these  unregulated 
units  could  only  operate  as  interim 
status  facilities  and  could  not  be  fully 
permitted,  thereby  preventing  the 
construction  of  new  units  or  some 
expansions  of  existing  units.  EPA 
recognized  that  some  types  of  new  units 
that  were  not  previously  allowed  to  be 
constructed  could  reduce  risks  to  human 
health  and  the  environment  from  the 


management  of  haiardous  waste. 
Promulgati(m  of  subpart  X  generic 
permitting  standards  was  intended  to 
allow  sudi  construction  and  flexibility 
for  technical  development  and 
innovation  and  to  cover  diverse 
technologies  and  units.  The  subpart  X 
standards  specify  that  health  and 
environmental  safety  must  be  a  primary 
concern  during  the  management  of 
hazardous  wastes  in  miscellaneous 
units.  If  the  need  arises,  the  Agency  may 
develop  specific  technology  standards  in 
the  future  (see  52  FR  48964.  December 
10, 1987).  Although  several  commentera 
supported  the  application  of  part  284, 
subpart  O  incinerator  standards  to 
direct  flame  and  nonflame  devices,  EPA 
has  decided  against  this  since 
demonstration  of  conformance  with  the 
DRE  standards  (and  the  proposed  CO/ 
THC  standards)  may  not  be  achievable 
or  warranted  for  cari}on  regeneration 
units  considering  the  relatively  low 
levels  of  toxic  organic  compounds 
adsorbed  onto  the  activated  carbon. 

B.  Definition  of  Carbon  Regeneration 
Unit  and  Revised  Definition  of 
Incinerator 

Several  commentera  requested  that 
EPA  consider  revising  the  definition  of  a 
cart)on  regeneration  unit  so  that  certain 
units  used  for  air  emissions  control  wet 
oxidation,  and  general  recycling,  would 
not  be  regulated.  Activated  carbon  units 
used  as  air  emission  control  devices  of 
gaseous  industrial  process  emissions 
will  not  necessarily  be  regulated 
because  trapped  organics  in  such 
columns  are  not  hazardous  wastes 
because  the  gas  originally  being  treated 
is  not  a  solid  waste  (it  is  an  uncontained 
gas  *'),  and  therefore  any  condeiued 
organics  do  not  derive  fixim  treatment  of 
a  hazardous  waste.  (The  nongas 
residues  from  these  devices  could  be 
hazardous  wastes  if  they  are  listed  or  if 
they  exhibit  a  characteristic,  however.) 
However,  regeneration  or  reactivation  of 
carbon  used  to  control  air  emissions 
from  hazardous  waste  treatment, 
storage,  or  disposal  facilities  (e.g.,  under 
40  CFR  parts  284  and  285,  subpart  AA. 
June  21, 199a  55  FR  25454)  is  subject  to 
regulations  as  a  RCRA  thermal 
treatment  unit 

We  considered  whether  other  units - 
truly  are  engaged  in  reclamation,  or 
whether  the  regeneration  of  the  carbon 
is  just  the  concluding  aspect  of  the 
waste  treatment  process  that 
commenced  with  the  use  of  activated 
carbon  to  adsorb  waste  contaminants, 
which  are  now  destroyed  in  the 
"regeneration"  process  (just  as  rinsing 
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out  a  container  of  hazardous  waste  is  a 
stage  in  the  storage  process  and  does 
not  constitute  recycling  of  the 
container).  Irrespective  of  whether  these 
units  are  better  classified  as  waste 
treatment  or  recycling  units  (or  whether 
the  unitrara  flame  or  nonflame  devices), 
we  are  concerned,  as  indicated  above, 
that  emissions  from  the  regeneration 
process  can  pose  a  serious  hazard  to 
public  health  if  not  properly  controlled, 
and  therefore  are  clarifying  today  that 
they  are  regulated  as  thermal  treatment 
units. 

We  note  that  this  revision  also  applies 
to  those  carbon  regeneration  units  that, 
while  in  active  service  treating 
wastewater,  meet  the  definition  of 
wastewater  treatment  units  in  |  280.10. 
Such  units  are  exempt  from  RQIA 
permitting  standards  while  treating 
wastewater.  However,  these  units  are 
not  exempt  from  RCRA  regulation  when 
they  are  being  regenerated  because  they 
are  not  treating  wastewater  during  the 
regeneration  process.  Rather,  the 
activated  carbon  columns  themselves 
are  being  treated  thermally.  The  thermal 
regeneration  unit  is  subject  to  part  285, 
subpart  P  (existing  units)  or  part  264, 
subpart  X  (new  units). 

C.  Units  in  Existence  on  the  Effective 
Date  of  the  Rule  are  Eligible  for  Interim 
Status 

Although  certain  carbon  regeneration 
units  may  technically  have  met  either 
the  1980  or  1985  definitions  of 
incinerator,  the  Agency  believes  that 
there  has  been  legitimate  doubt  as  to 
these  units'  regulatory  status  (which  is 
why  the  Agency  imdertook  this 
rulemaking  to  clarify  the  status).  The 
units  might  potentially  have  been 
classified  as  indndratora,  thermal 
treatment  units,  or  perhaps  exempt 
recycling  units.  It  would  also  have  been 
coi^Fusing  to  interpret  the  rules  in  a 
manner  ttiat  carbon  regeneration  units 
were  not  all  regulated  in  the  same  way, 
given  that  their  functions  and  activities 
are  roughly  identical  whether  or  not  the 
units  are  direct-fired.  In  fact  the  mpst 
natural  classification  of  these  units,  and 
the  one  the  Agency  intended,  is  as 
thermal  treatment  units.  (EPA  does  not 
believe  that  these  are  recycling  units, 
but  rather  that  regeneration  is  a 
continuation  of  the  waste  treatment 
process,  that  process  consisting  of 
removal  of  pollutants  by  adsorption 
followed  by  their  destruction.  Nor  does 
the  Agency  believe  that  incinerator 
standards  make  technical  sense  for 
these  devices,  as  noted  above).  In 
addition,  few  if  any  of  these  units  have 
actually  been  regulated  as  indneratora 
in  practice. 
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For  these  reasons,  EPA  is  finding 
pursuant  to  1 270.10(eHZ)  that  there  was 
substantial  confusion  as  to  whicii 
ownera  or  operatora  of  carbcm 
regeneration  units  were  required  to 
submit  a  part  A  application  and  that  this 
confosion  is  attributable  to  ambiguities 
in  the  subtiUe  C  rules.  Accordingly,  such 
ownera  and  operaton  may  submit  p€ul 
A  applications  by  the  effective  date  of 
today's  regulations  and  be  eligible  for 
interim  stahis  under  part  285,  suhpAH  P 
(assuming  they  meet  remaining 
requirements  for  interim  status 
eligibilify,  and  the  faciUty  is  not  already 
subject  to  Interim  status  for  other  units). 

n.  Stodge  Dryen 

In  today's  rule,  the  Agency  is 
clarifying  the  regulatory  status  of  sludge 
dryers.  In  particular,  the  rule  adds  a 
definition  of  "sludge  dryer"  to  {  260.10 
and  amends  the  definition  of 
"incinerator"  in  i  260.10  to  specifically 
exclude  sludge  dryera. 

On  November  17, 1980  (45  FR  76074). 
EPA  suspended  the  applicabilify  of  the 
RCRA  permitting  requirements  (40  CFR 
part  122,  which  is  now  codified  as  part 
270)  and  hazardous  waste  management 
facilify  standards  (40  CFR  parts  284  and 
265]  to  ownera  and  operatora  of  devices 
meeting  the  definition  of  "wastewater 
treatment  unit"  in  40  CFR  260.10  and 
270.2. 

Since  promulgation  of  this  wastewater 
treatment  unit  exclusion  fitnn  RCRA 
permitting  requirements,  the  Agency  has 
received  numerous  requests  to 
determine  if  certain  types  of  units 
satisfy  the  definition  of  "wastewater 
treatment  unit"  and,  therefore,  would 
not  require  a  RCRA  permit  Many  of 
these  requests  have  concerned  the 
regulatory  status  of  thermal  treatment 
units,  particularly  sludge  dryera. 
Commentera  have  also  requested 
clarification  of  the  regulatory  status  of 
sludges  from  thermal  treatment  units. 
Most  of  tiie  requests  have  been  from 
ownera  and  manufacturere  of  sludge 
dryera.  The  Agency  believes  that 
approximately  40  sludge  dryera  are 
currentiy  being  used  in  the  metal 
finishing  industry  to  dehydrate  metal 
hydroxide  sludges  (EPA  Hazardous 
Waste  F006)  generated  in  the  treatment 
of  wastewater. 

In  response  to  these  inquiries,  EPA 
distributed  p<^cy  memoranda  to  the 
Regional  offices  explaining  that  a  sludge 
dryer  is  included  within  the  scope  of  the 
wastewater  treatment  tank  exclusion, 
provided  that  it  meets  the  definition  of 
"wastewater  treatment  unit."  (See 
OSWER  Policy  Directives  9503.52-lA 
and  9S03.S1-1A.  available  upon  request 
from  the  RCRA  Hotline.)  In  addition, 
widi  reqwct  to  the  statue  of  the  sludges 


themselves,  they  are  hazardous  waste  if 
identified  or  listed  (including  by 
application  of  the  mixture  and  derived- 
firom  rules)  and  are  subject  to  regulation 
when  removed  frvim  the  tanks. 

Despite  the  original  November  17, 
1980  preamble  discussion  and  the  policy 
clarification,  the  regulatory  status  of 
sludge  drjrera  has  continued  to  be 
unclear.  One  reason  for  the  confusion  is 
because  it  is  not  clear  whether  a  sludge 
dryer  satisfies  the  third  component  of 
the  definition  of  wastewater  treatment 
unit  (iA,  whether  it  meets  the  definition 
of  a  "tank"  or  "tank  system").  The 
Agency  has  determined  that  sludge 
dnrera  that  are  integrally  equipp^  with 
feed  or  discharge  hoppen  that  provide 
for  an  accumulation  of  waste  satisfy  the 
definition  of  "tank  system."  '*  Based  on 
information  available  to  EPA  at  this 
time,  it  appeara  that  most  sludge  dryera 
are  so  equipped.  (Those  shidge  dryera 
that  are  not  so  designed  may  still  be 
considered  tanks,  but  a  case-by-case 
decision  must  be  made.)  The  Agency 
has  also  determined  that  other  types  of 
equipment  not  obviously  meeting  the 
"tank"  definition,  such  as  presses, 
filtera,  sumps,  and  other  types  of 
processing  equipment  are  covered 
within  the  meaning  of  the  term  "tank"  or 
"tank  system"  when  used  in  the  context 
of  tiiis  exclusion  (see  OSWER  Policy 
Directive  9503.52-lA). 

Another  reason  that  the  regulatory 
status  of  sludge  dryera  has  heax  the 
subject  of  many  questions  may  be 
because  some  sludge  dryera  technically 
meet  the  current  definition  of  an 
"incinerator."  although  EPA  never 
intended  to  regulate  direct-flame  (or 
nonflame]  sludge  dryen  as  incinerators. 
When  EPA  amended  the  definition  of 
"incinerator"  to  use  physical  design 
criteria  rather  than  a  primary  purpose 
test  (i-e^  purpose  of  burning)  to  define 
an  incinerator,  it  did  not  intend  to  bring 
sludge  dryera  under  regulatory  control 
as  incineratora.  (See  50  FR  625,  January 
4. 1985,  indicating  Aat  the  revised 
definition  would  not  brii>g  large 
numbera  of  devices  otho*  than 
incineratora  under  incinerator 
standards.)  Under  the  former  primary 
purpose  definition,  sludge  dryera  were 
not  incineratora.  Althotigh  under  the 
1985  revised  definition  of  incinerator 
sludge  dryera  could  be  classified  as 
incinerators,  this  was  not  EPA's 
intention.  The  Agency  is  clarifying  this 
ambiguify  by  clearly  regulating  all 
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nonexempt  shidge  dryen  (i.e..  tiiose  not 
meeting  die  definition  of  "wastewater 
treatment  unit"  imder  today's  rule,  as 
discussed  below)  under  the  interim 
status  standards  of  part  266,  subpart  P 
("Thermal  Treatment"),  and  the  permit 
standards  of  part  284.  subpart  X 
("Miscellaneous  Units").  See  55  FR 
17866  (April  27, 1990]  for  details.  Given 
that  such  tmits  managing  hazardous 
waste  always  were  subject  to  some  type 
of  regulation,  they  are  not  newly  eligible 
for  interim  status  as  a  result  of  today's 
clarification. 

Even  though  as  a  result  of  this 
amendment  sludge  dryen  are 
potentialfy  subject  to  regulation  under 
subpart  P  of  part  285  and  subpart  X  of 
part  284  as  othw  thermal  treatment 
units,  sludge  dryera  that  meet  the 
9  260.10  definitions  of  "wastewater 
treatment  luiit"  and  "tank"  or  "tank 
system"  continue  to  be  exempt 
wastewater  treatment  units  imder 
S  S  264.1(g)(6)  and  265.1(cKlO).  The 
Agency  befieves  that  virtually  all  sludge 
diyera  meet  the  tank/ tank  system 
definition  and,  therefore,  would  be 
exempt  when  used  as  part  of  a 
wastewater  treatment  system. 

A.  July  1990  Proposal 

To  better  clarify  the  regulatory  status 
of  sludge  dryera,  the  Agency  proposed 
on  July  18, 1990  (55  FR  29280)  a 
definition  for  "sludge  dryer"  to  clearly 
distinguish  them  from  other  thermal 
treatment  units:  Sludge  dryer  means  any 
enclosed  thermal  treatment  device  that 
is  used  to  dehydrate  sludge  and  that  has 
a  maximimi  total  thermal  input  of  1.500 
Btu/lb  of  sludge  treated  on  a  wet-wei^t 
basis. 

In  the  same  notice,  the  Agency  also 
proposed  to  amend  the  definition  of  a 
wastewater  treatment  tmit  to  say  that 
sludge  dryen  were  the  only  thermal 
treatment  devices  (heretofore)  meeting 
the  definition  of  a  wastewater  treatment 
unit  that  were  exempt  from  regulation. 

Today's  rule  clarifies  that  sludge 
dryen  meeting  the  definition  of  a 
wastewater  treatment  unit  are  exempt 
&x)m  regulation  (by  promulgating  a 
definition  of  sludge  dryer  and  revising 
the  definition  of  incinerator  to  exclude 
shidge  drirere).  EPA  also  proposed  a 
further  clarification  that  other  devices 
that  use  heat  to  treat  wastewatera  were 
not  to  be  considered  eligible  for  the 
wastewater  treatment  tank  exemption. 
The  Agency  indicated,  without 
discussion,  that  it  had  not  intended  for 
such  units  to  be  eligible  iat  the 
exemption  and  that  the  proposal  was  a 
single  clarification  which  reflected 
common  undentaiiding  within  the 
Agency  and  the  wyilated  community. 
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Commcntsrt  diMgrMd  with  this 
•tMssment  of  the  r^uUtioDS,  and  the 
Agency  hai  since  studied  the  issue  in 
more  depth.  It  sppears  that  the  Agency 
was  mirtaken  in  its  assessment  both  of 
the  cnrrent  intended  scope  of  the  rule 
and  of  common  understanding  of  what 
the  rule  covers.  With  respect  to  such 
devices  as  evaporators  and  steam 
strippers  used  in  wastewater  treatment, 
the  Agency  has  in  fact  traditionally 
regarcud  such  units  as  eligible  for  the 
wastewater  treatment  exemption.  See  55 
PR  at  2S467  Oune  21, 1990).  Commenters 
likewise  indicated  their  understanding 
that  current  rules  exempt  such  devices. 

Given  the  narrow  scope  of  the 
proposal  the  clear  indication  that  any 
change  would  not  be  a  clarification  of 
existing  rules  (as  indicated)  but  rather  a 
potentially  far-reaching  alteration,  and 
the  absence  of  any  discussion  (or  study) 
of  whether  a  substantive  change  in 
regulatory  status  of  these  devices  is 
warranted.  EPA  cannot  go  forward. 
Consequently,  we  are  not  adopting  any 
other  part  of  the  definition  of 
wastewater  treatment  unit  discussed  in 
the  1900  notice. 

A  Summary  of  Public  Commenta 

EPA  received  comments  regarding  the 
status  of  sludge  dryers  in  response  to 
the  April  27, 1990  BIF  notice  and  the  July 
18, 1990  notice  discussed  above. 

Many  of  the  commenters  to  these 
notices  supported  the  inclusion  of  sludge 
dryers  In  the  wastewater  treatment  unit 
(WWTU)  definition.  The  commenters. 
however,  requested  clarification  on 
whether  units  similar  to  sludge  dryers 
(e.g..  evaporators)  would  also  be  eligible 
for  the  WWrU  exclusion.  As  discussed 
above,  other  devices  using  heat  that 
meet  the  definition  of  wastewater 
treatment  unit  would  continue  to  be 
exempt  from  ROIA  regulation  (except, 
of  course,  an  incinerator,  boiler,  or 
industricd  furnace  burning  hazardous 
waste). 

Eleven  commenters  to  these  proposals 
stated  that  the  maximum  1,500  Btu/lb 
thermal  input  requirement  in  the  sludge 
dryer  definition  is  too  low.  Citing  low 
thermal  effidendes  (espedally  for 
indirect-fired  dryers),  these  commenters 
recommended  thermal  input 
requirements  ranging  from  1.700  to  3300 
Btu/lb. 

After  consideration  of  the 
commenters'  concerns  and  further 
review  of  the  technical  back^iiund 
information  on  the  thermal  input  limit, 
the  Agency  is  today  revising  the  thermal 
input  limit  to  2.500  Btu/lb  wet  sludge. 
The  Agency  believes  that  depending  on 
the  nature  of  the  treatment  system,  the 
thermal  input  to  a  bona  fide  sludge 
dryer  ({.e^  a  device  that  is  not  an 


incinerator)  can  be  as  high  as  2300  Btu/ 
lb. 

Several  commenters  also  requested 
that  EPA  darify  that  the  total  thermal 
input  limit  was  not  to  indude  the 
heating  value  of  dw  sludge  itself  given 
that  a  number  of  sludges  that  are  dried 
have  as-fired  heating  values  of  1.000  to 
2.700  Btu/lb.  The  Agency  agrees.  The 
final  rule  explidtly  exdudes  the  heating 
vahie  of  the  sludge  from  the  ZSOO  Btu/lb 
limit  on  thermal  input  With  this 
darification,  however,  we  note  that  the 
primary  purpose  test— dehydration— is 
the  primary  distinction  between  a 
shidge  dryer  and  an  incinerator.  This  is 
because  a  sludge  incinerator  can  readily 
meet  the  thermal  heat  input  limit  of  2,500 
Btu/lb  when  the  heating  value  of  the 
sludge  itself  is  not  induded.  However, 
the  primary  purpose  of  a  sludge  dryer  is 
dehydration  while  the  primary  purpose 
of  an  incinerator  is  volume  reduction  to 
produce  an  ash  residue.  Thus,  we 
believe  that  the  definition  in  today's  rule 
adequately  distinguishes  between 
sludge  dryers  and  incinerators. 
Nevertheless,  it  should  be  noted  that 
any  person  daiming  the  wastewater 
treatment  unit  exemption  for  a  sludge 
dryer  must  have  documentation  to 
support  that  the  primary  purpose  of  the 
device  is  to  dehydrate  sludge,  not  to 
destroy  sludge  to  produce  an  ash 
residue. 

The  Agency  received  many  responses 
to  its  request  for  comments  on  whether 
it  is  necessary  to  specify  a  minimum 
percent  volume  reduction  in  the 
definition  of  a  sludge  dryer.  Although 
one  conunenter  stated  that  a  percent 
volume  reduction  should  be  specified  in 
the  sludge  dryer  definition,  twelve  of  the 
commenters  stated  that  such  a 
requirement  would  be  arbitrary, 
confusing,  unworkable,  and  costly  to 
enforce.  Two  of  the  commenters  stated 
that  a  minimum  percent  weight 
reduction  would  be  more  appropriate.  In 
today's  rule,  the  Agency  has  decided  not 
to  specify  a  minimum  percent  volume 
(or  weight)  reduction  in  the  definition  of 
a  sludge  dryer.  The  Agency  believes  that 
such  a  sfiedfication  would  be  difficult  to 
support  and  would  not  be  needed  to 
distinguish  sludge  dryers  from 
incinerators. 

Several  commenters  stated  that  the 
Agency  should  address  emissions  of 
volatile  organics  frtim  units  such  as 
sludge  dryers.  In  addition,  two 
commenters  recommend  a  1,000  Btu/lb 
thermal  input  limit  for  the  device  to 
control  volatile  emissions  from  sludge 
dryers.  EPA  recognizes  the  need  to 
address  volatile  emissions  firom  sludge 
dryers  and  intends  to  evaluate 
alternatives  Ux  regulating  these  units  at 
a  later  date.  However,  bMstise  this  rule 


simply  clarifies  that  EPA  intended  for 
sludge  dryers  that  meet  the  definition  of 
a  wastewater  treatment  unit  to  be 
exempt  itom  the  RCRA  rules,  it  would 
be  inappropriate  to  address  volatile 
organic  emissions  at  this  time. 
Nonetheless,  sludge  dryers  that  do  not 
meet  the  definition  of  a  wastewater 
treatment  unit  (e.g.,  sludge  dryers  that 
are  not  a  part  of  a  wastewater  treatment 
fadlify  that  is  subject  to  regulation 
under  either  section  402  or  307(b)  of  the 
Clean  Water  Act)  are  subject  to 
regulation  as  thermal  treatment  units 
under  subpart  X  of  part  264.  Under  those 
standards,  the  Agency  may  apply 
controls  on  vola^e  organic  (and  other) 
emissions  as  necessary  to  protect 
human  health  and  the  environment 

After  considering  comments  on  the 
proposed  sludge  d^er  definition.  EPA  is 
Jlioday  promulgating  the  following 
Titefinitions: 

Sludge  dryer  means  any  endosed 
thermal  treatment  device  that  is  used  to 
dehydrate  sludge  cmd  that  has  a 
maximum  total  thermal  input  exduding 
thfr  heating  value  of  the  sludge  its«lf,  of 
2.500  Btu/lb  of  sludge  treated  on  a  wet- 
weight  basis. 

Incinerator  meaa*  any  endosed 
device  that:  (1)  uses  controlled  flame 
combustion  and  neither  meets  the 
criteria  for  dassification  as  a  boiler, 
carbon  regeneration  unit  or  a  sludge 
dryer,  nor  is  listed  as  an  industrial 
furnace;  or  (2)  meets  the  definition  of 
infrared  indnerator  or  plasma  arc 
incinerator. 

m.  Oassificatioo  of  Coke  and  By> 
Product  Coal  Tar 


A.  AISI  Petition 

The  American  Iron  and  Steel  Institute 
(AI^  petitioned  EPA  witii  respect  to 
the  practice  of  recycling  tar  decanter 
sludge  by  the  following  means: 

1.  Applying  the  sludge  to  coal  prior  to 
or  just  after  charging  the  coal  into  the 
coke  oven;  and 

2.  Combining  the  sludge  with  coal  tar 
prior  to  its  being  sold. 

The  coke  and  the  coal  tar  are  often 
used  as  fuel  and  so  have  been  dassified 
as  solid  wastes  and  hazardous  wastes 
since  they  are  fuels  produced  or 
otherwise  containing  a  hazardous 
waste — EPA  Hazardous  Waste  No. 
K067,  tar  decanter  sludge.  See 
f  261.2(c)(2)(i)(B).  These  hazardous 
waste  fuels  have  been  exempt  from 
regulation  under  i  261.6(8)(3)(vii]  and  50 
FR  49170-171  (November  29, 1985).  The 
AISI  has  requested  that  EPA  not  classify 
such  coke  or  coal  tar  as  solid  wastes. 
AISI  submits  that  recycling  the  decanter 
sludge  in  this  manner  does  not 
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significantiy  affect  the  concentration  of 
toxic  metal  and  organic  constituents  of 
the  coke  or  coal  tar.  EPA  has  indicated 
that  waste-derived  fuels  could  be 
dassified  as  products  under  such 
circumstances,  "since  the  more  waste- 
derived  fuels  fix)m  a  process  are  like 
products  from  the  same  process 
produced  by  virgin  materials,  the  less 
likely  EPA  is  to  dassify  the  waste- 
derived  fuel  as  a  waste."  50  FR  49169 
(Nov.  29, 1985).  To  support  its  request 
the  AISI  submitted  data  on  the  metals 
and  organic  constituents  in  coke,  coal 
tar.  and  tar  decanter  sludge  both  with 
and  without  sludge  recycling,  the  data 
and  the  Agency's  response  are 
discussed  below. 

B.  Process  Description 

Coke  used  for  making  iron  is 
manufactured  through  the  destructive 
distillation  of  coal  in  ovens.  A  typical 
oven  holds  aproximately  13  tons  of  coal 
which  is  heated  to  a  temperature  of 
about  2000*F.  Generally  20  to  100  ovens 
are  located  adjacent  to  each  other  in  a 
"coke  oven  battery."  The  destructive 
distillation  or  "coking"  process  takes 
about  15-18  hours.  During  that  time 
period,  about  20-35  percent  of  the  coal  is 
converted  to  coke  oven  gas  (COG) 
consisting  of  water  vapor,  tar,  light  oils, 
heavy  hydrocarbons,  and  other  chemical 
compounds.  The  COG  is  collected  from 
the  top  of  the  coke  oven  and.  in  most 
cases,  sent  to  the  by-product  plant  via 
the  coke  battery  main.  The  COG  is  then 
cleaned  by  removing  wastes  and  by- 
products prior  to  being  burned,  generally 
in  the  coke  oven  under-firing  system.  As 
a  first  step  in  the  COG  deaning  process, 
the  coal  tars,  consisting  of  heavy 
hydrocarbons,  are  condensed  frx)m  the 
gas.  In  addition,  most  of  the  particulate 
that  escapes  from  the  ovens  is  collected 
in  the  tar.  This  particulate  is  believed  to 
consist  principally  of  coal  fines.  The 
particulate  or  soUds  are  then  removed 
from  the  tar  in  the  tar  decanter.  The  coal 
tar  is  then  burned  as  fuel  or  sold  for  use 
in  various  products  such  as  roofing 
cement  The  sludge  has  been  listed  as 
EPA  Hazardous  Waste  No.  K087  and  is 
disposed  of  or  recyded  either  by  mixing 
with  coal  prior  to  being  charged  to  the 
coke  oven  or  mixing  with  coal  tar  after 
physical  processing  (grinding)  prior  to 
sale. 

Approximately  8-12  gallons  of  tar  are 
produced  per  ton  of  coke.  In  addition, 
approximately  one  pound  of  tar 
decanter  sludge  is  produced  for  every  40 
pounds  of  tar  produced. 

C  Basis  for  Approval  of  the  AISI 
Petition 

The  AISI  submitted  data  from  metal 
and  organic  chemical  analyses  for  the 


coke,  coal  tar,  and  tar  decanter  sludge 
bom.  four  plants.  The  Agency  reviewed 
these  results  and  determined  the 
following: 

1.  The  recycling  of  tar  decanter  sludge 
by  application  to  the  coal  charge  does 
not  appear  to  have  a  significant  effect 
on  the  chemical  composition  of  coke: 

2.  The  organic  chemical  composition 
of  the  tar  decanter  sludge  does  not 
appear  to  be  significantly  different  from 
the  coal  tar  and. 

3.  The  concentration  of  one  metal, 
lead,  in  the  sludge  appears  to  be  slightiy 
higher  than  in  the  coal  tar.  However,  the 
increase  does  not  appear  to  be 
statistically  significant  due  to  the  hi^ 
variabilify  of  the  concentration  values. 

Based  on  the  above  and  the  fact  that 
there  is  such  a  small  quantity  of  sludge 
relative  to  the  quantity  of  coke  and  coal 
tar  produced  by  the  coking  process,  EPA 
believes  that  sludge  recyclihg,  as 
described  here,  does  not  significantly 
affect  the  concentration  of  toxic  metals 
and  organic  constituents  in  coal  tar  or 
coke.  Furthermore,  coke,  coal  tar,  and 
the  decanter  tank  tar  sludge  are  similar 
materials  formed  in  a  single  process  and 
contain  the  same  contaminants.  In  this 
circumstance,  when  the  coke  and  the 
decanter  tank  tar  sludge  are  very  nearly 
the  identical  substance  and,  moreover, 
come  itom  a  single  process,  the  Agency 
is  warranted  in  exercising  its  discretion 
to  determine  that  this  management  of 
the  sludge  is  "not  part  of  the  waste 
diposal  problem",  and  hence  that  the 
coke  produd  is  no  longer  a  RCRA  solid 
waste.  American  Mining  Congress  v. 
EPA.  907  F.  2d  1179, 1186  (D.C.  Cir.  1990). 
Therefore,  in  today's  rule,  EPA  is 
dassifying  such  coke  and  coal  tar  as 
products,  not  wastes.  As  a  result  the 
coke  and  coal  tar  will  be  excluded  under 
40  CFR  261.4  fi^m  the  definition  of  solid 
waste  and  not  subject  to  RCRA 
hazardous  waste  management 
regulations,  when  used  as  a  fuel.  A 
necessary  corollary  to  this  action  is  also 
to  exdude  the  coking  process  bom 
regulation  when  K0e7  is  used  as  an 
ingredient  to  produce  coke.  Given  that 
K087  is  for  practical  purposes  just  like 
other  materials  used  to  produce  coke 
and  comes  the  the  same  process  as 
these  other  materials,  it  would  be 
anomalous  to  assert  RCRA  control  over 
the  coking  process.  Again,  this  form  of 
sludge  management — which  is  the  same 
as  raw  material  management— does  not 
appear  to  EPA  to  be  part  of  the  waste 
disposal  problem.**  (In  addition,  coke 


**The  Agency  U  not  awaie  of  any  othar 
haxardou*  wMtea  that  at*  baroed  In  ooka  ovana  aa 
an  Ingradiaat  that  an  |a«t  Uke  otbar  matariala  naad 
to  produce  coka.  If  aadi  matariala  ara  uaad.  tha 
Agiincy  would  encouraga  the  Indostiy  to  provide  the 


ovens  are  subject  to  a  spedal  regulatory 
regime  under  amended  section  ll2(i)(8) 
of  the  Qean  Air  Act  and  RCRA 
regulation  of  this  particular  practice 
could  disrupt  the  Clean  Air  Act 
regulatory  scheme.  Thus,  the  Agency 
views  RCRA  regulation  of  this  practice 
as  inappropriate  in  any  case.) 

This  exemption  applies  only  to  the 
waste-derived  fuels  and  only  when 
derived  from  tar  decanter  sludge,  K067. 
Thus  the  tar  decanter  sludge,  K087,  is 
subject  to  full  RCRA  regulation  prior  to 
recycling.  In  addition,  the  exemption 
does  not  extend  to  coke  or  coal  tar 
produced  from  hazardous  waste  (e.g., 
spent  solvents)  other  than  tar  decanter 
sludge,  EPA  Hazardous  Waste  K087. 

IV.  Regulation  of  Landfill  Gas 

In  the  November  29, 1965  final  rules 
regulating  hazardous  waste  burned  for 
energy  recovery,  the  Agency  indicated 
that  gas  recovered  from  hazardous 
waste  landfills  that  is  burned  for  energy 
recovery  in  boilers  or  industrial  furnaces 
is  not  regulated  imder  the  waste-as-fuel 
rules.  50  FR  49171.  EPA  took  this  action 
in  order  to  study  further  the  extent  to 
which  there  mi^t  be  jurisdictional 
limits  on  the  Agency's  authority  imder 
section  3004(n)  of  RCRA  to  regulate 
gaseous  emissions  from  hazardous 
waste.  Id.  In  today's  rule,  we  are 
amending  this  language  slighUy  by 
indicating  that  the  exemption  also 
applies  to  gas  recovered  from  solid 
waste  landfills.  Therefore,  gas  recovered 
from  a  solid  waste  landfill  that  exhibits 
a  hazardous  characteristic  would  also 
be  exempt  bom  today's  rule  when 
burned  for  energy  recovery  in  a  boiler 
and  industrial  furnace. 

In  addition,  the  Agency  solicited 
comment  in  the  May  6, 1987  proposed 
rule,  on  whether  the  hydrocarbon  phase 
of  the  condensate  removed  from 
recovered  gas  should  also  be  exempt 
bom  regulation  when  burned  as  fuel  (52 
FR  17021).  Two  commenters  responded 
that  the  condensate  contains  chemical 
constituents  similar  to  fossil  fuels  such 
as  kerosene  or  gasoline  and  that  the 
handling  and  burning  of  the  gas 
condensate  poses  no  significant  hazard 
to  human  health.  The  commenters 
encouraged  the  Ageny  not  to  regulate 
the  hydrocarbon  phase  of  the  landfill 
gas  condeiuate  unless  the  hydrocarbons 
exhibit  a  subtiUe  C  charaderistic  of  a 
hazardous  waste.  However,  data  on 
condensate  composition  provided  by 
one  respondent  was  vague  and 
represented  only  one  source  of 
condensate.  Absent  adequate  data  EPA 


neoataary  infbnnatioa  in  order  to  determine 
whether  the  exdiuion  •hould  be  modifled. 
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it  not  pramulgating  an  examptioa  from 
ragdatkm  of  ^  hydrocarfaoo  ohaM  of 
the  landfiU  |n  condencate  at  mia  time. 
Facilities  that  wish  to  bora  a  landfill  gaa 
condensate  may  consider  whether  th^ 
are  eligible  for  the  saiall  quantity  huraa 
exemption  promulgated  in  this  rule. 

V.  DefinitioM  of  blkwed  4 

Arc! 


Today's  role  estabUshes  definitions 
for  Inlkared  and  plasma  arc  incinerators 
and  revises  the  definition  of  incinerator 
to  explicitly  indnde  these  devices.  As 
discussed  ia  the  April  27. 1990  proposed 
amendments  to  the  incinerator 
standerds  (55  FR  st  17889-70),  EPA  is 
dari^ring  ^t  these  devices  are 
incinerators  rather  dian  (other)  thermal 
treatment  units  subject  to  regulation 
under  subpart  X  of  part  264  (or  subpart  P 
of  pert  286  for  interim  status  units) 
because:  (1)  ahhoogh  these  devices  use 
nonflame  sources  of  thermal  energy  to 
treat  waste  in  the  primary  chamber,  they 
invariably  employ  controDed  flame 
afterburners  to  combust  hydrocarbons 
driven  off  by  the  primary  process  (and, 
thus,  they  meet  the  definition  of  an 
"incinerator"  under  1280.10);  and  (2)  the 
incinerator  standards  are  woricable  and 
protective  for  these  units. 

We  note  that  toda]r's  action  merely 
clarifies  the  regulatory  status  of  these 
devices.  It  does  not  subject  them  to 
regulation  for  the  first  thne;  they  heve 
been  reguleted  since  1960.  Thus,  interim 
status  is  not  reopened  for  these  devices. 


,  Economic,  apd 


L  Stale  Authority 

A.  AppUcabiJity  of  Rules  in  Authorized 
States 

Under  section  3008  of  RCRA.  EPA 

may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  SUte.  (See  40  CFR 
part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization.  EPA  retains 
enforcement  authority  under  sections 
3006.  7003  and  3013  of  RCRA.  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  oould  not  issue.permits  for  any 
facilities  in  the  State  which  the  State 
was  authorized  to  permit  When  new, 
more  stringent  Fe<hral  requirements 


were  Dromulgated  or  enacted,  the  State 
was  obliged  to  enact  equivalent 
authority  within  specified  time  frames. 
New  Federal  requirements  did  not  take 
effect  in  an  authorized  State  until  the 
State  adopted  tha  requirements  as  State 
law. 

In  contrast,  under  section  3006(g)  of 
RCRA.  42  U3.C.  6e26(g).  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  audiorized 
States  St  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-rekted  provisions  as  State  law 
to  achieve  or  retain  final  authorization, 
the  HSWA  applies  bi  authorized  States 
in  the  interim. 

The  majority  of  today's  rule  is 
promulgated  pursuant  to  section  30O4(q) 
of  RCRA.  a  provision  added  by  HSWA. 
(The  provisions  that  are  not 
promulgated  pursuant  to  HSWA  are  the 
provisions  for  sludge  dryers,  carbon 
regeneration  units,  infrared  incinerators, 
and  plasma  arc  incinerators.)  llierefore, 
the  Agency  is  adding  the  requirements 
(except  the  non-HSWA  provisions)  to 
Table  1  in  (  271.l(j)  which  identifies  the 
Federal  program  requirements  that  are 
promulgated  pursuant  to  HSWA  and 
that  take  effect  in  all  States,  regardless 
of  their  authorization  status.  States  may 
apply  for  either  interim  or  final 
authorization  for  the  HSWA  provisions 
identified  in  Table  1,  es  discussed  in  tiie 
following  section  of  tiiis  preamble. 

B.  Effect  on  State  Authorizations 

As  noted  above,  EPA  will  implement 
the  majority  of  the  provisions  o^  today's 
rule  in  authorized  States  nntU  they 
modify  their  programs  to  adopt  these 
rules  and  the  modification  is  approved 
by  EPA.  Because  thaM  provisions  of  the 
rules  are  promulgated  pursuant  to 
HSWA.  a  State  submitting  a  program 
modification  may  apply  to  receive  either 
interim  or  final  authorization  under 
section  9006(gM2)  or  3006(b). 
respectively,  (at  diese  provisions  (m  the 
basis  of  requirements  tiiat  are 
substantially  equivalent  or  equivalent  to 
EPA's.  The  procedures  and  schedule  for 
State  program  modifications  for  either 
interim  or  final  audiorizatian  are 
described  in  40  CFR  271.21.  It  should  be 
noted  that  all  HSWA  interim 
authorizations  will  expire  January  1. 
1993.  (See  1271.24(c).) 

The  provisions  of  today's  rule  that  are 
not  promulgated  pursuant  to  HSWA — 
provisions  for  shidge  dryers,  carUm 
regeneration  units,  infrared  fndnerators, 
and  plasma  are  incinerators — are  not 


effective  in  authorized  States.  Thus, 
these  requframents  uriU  be  anriicahle 
only  in  those  States  that  do  not  have 
final  authorization.  In  authorized  States, 
the  requirements  will  not  be  appbcabls 
until  the  State  revises  its  program  to 
adopt  equivalent  requirements  under 
State  law. 

40  CFR  271.21(e)(2)  requires  that 
States  that  have  ftoal  authorization  must 
modify  their  programs  to  reflect  Federal 
program  dianges.  and  must 
subsaquentiy  submit  the  modifications 
to  EPA  for  approval  The  deadline  by 
which  the  State  must  modify  its  program 
to  adopt  the  HSWA  portion  of  today's 
rule  is  July  1, 1903  if  a  statutory  change 
is  not  needed,  or  July  1, 1904  if  a 
statutory  change  is  needed.  The 
deadline  by  which  the  State  must 
modify  its  program  to  adopt  the  non- 
HSWA  portion  of  today's  rule  is  Jufy  1. 
1992  if  a  statutory  change  in  not  neeided. 
or  Jufy  1, 1993  if  a  statutory  change  is 
needed.  These  deadlines  can  be 
extended  in  certain  cases  (40  CFR 
271.21(e)(3]).  Once  EPA  approves  the 
modification,  the  State  requirements 
become  Subtttie  C  RCRA  requirements. 

SUtes  with  suthorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
rule.  These  State  regulations  have  not 
been  assessed  against  the  Federal 
regulations  being  promulgated  today  to 
determine  whethisr  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  implement  these 
requirements  in  lieu  of  EPA  until  the 
State  program  modification  is  approved. 
Of  course.  States  with  existing 
standards  nuy  continue  to  administer 
and  enforce  their  standards  as  a  matter 
of  State  law. 

In  implementing  the  Federal  propam 
for  the  HSWA  portion  of  today's  rule, 
EPA  will  work  with  States  under 
cooperative  agreements  to  minimize 
duplication  of  efforts.  In  many  cases. 
EPA  will  be  eble  to  defer  to  the  States  \n 
their  efforts  to  implement  their 
programs,  rather  than  take  separata 
actions  under  Federal  authorify. 

States  that  submit  their  offidel 
apptications  for  final  autiiorization  less 
than  12  months  after  the  effective  dete 
of  these  standards  are  not  required  to 
indude  standards  equivalent  to  these 
standnds  in  their  application.  However, 
the  State  must  modify  its  program  by  the 
deadlines  set  forth  in  {  271.21(e].  States 
that  submit  offidal  applications  for  final 
authorization  12  months  after  the 
effective  date  of  these  standards  must 
indude  standards  equivalent  to  theee 
standards  in  their  application.  40  CFR 
271.3  sets  forth  the  requirements  a  State 
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must  meet  when  eubmitting  its  final 
authorization  application. 

n.  Ragulatofy  Impacts 

A.  Cost  Analysis 

1.  Background 

Prior  to  publication  of  the  proposed 
regulations  in  May  1987,  the  Agency 
examined  the  projected  compliance 
costs,  economic  impacts,  and  risk 
reductions  associated  with  the  proposed 
rules.  This  effort  consisted  of  a  detailed 
examination  of  the  pre-proposal  draff  as 
it  was  drafted  in  mid-1988  and  a 
supplement  prepared  in  late  1986  *'  that 
examined  several  changes  in  tax  policy 
and  regulatory  approach  that  occurred 
after  the  first  analysis  was  completed." 

The  analyses  estimated  that  of  the 
approximately  1.000  BIFs  identified  as 
firfaig  hazardous  wastes,  approximatdy 
20  percent  were  likely  to  discontinue 
burning  hazardous  wastes  because  of 
the  rules,  60  percent  would  bum  small 
amounts  of  waste  and  would  qualify  for 
the  small  quantify  burner  exemption 
(SQBE),  and  the  remaining  15  percent 
would  obtain  fall  permits.  Because  the 
final  15  percent  of  devices  represent 
large  facilities,  however,  the  impact  on 
the  total  quantify  of  waste  burned 
would  be  small  For  example,  under  the 
"base  case"  scenario,  although  20 
percent  of  the  devices  would 
discontinue  burning  hazardous  wastes 
and  a  number  of  other  devices  would 
reduce  the  quantify  of  hazardous  waste 
they  combust  in  order  to  qualify  for  the 
SQBE.  only  3  percent  of  the  quantify  of 
waste  combusted  in  the  absence  of 
regulations  would  be  diverted  to  other 
devices.  The  mid-lOSe  analysis 
estimated  that  under  this  scenario,  the 
aggregate  after-tax  cost  of  compliance  to 
individual  firms  would  be  $5.2  million 
per  year  and  tiist  the  befbr&4ax  social 
cost  would  be  $8.2  million  per  year. 
Under  other  sets  of  assumptions  (Le., 
other  scenarios),  these  costs  were  likdy 
to  be  higher,  but  in  all  cases  were 
estimated  to  be  less  than  $100  mOlion 
per  year. 

Based  on  these  analyses,  the  Agency 
concluded  that  the  total  social  costs, 
impact  on  market  competition,  and  the 
impatU  on  small  businesses  were  such 
that  the  proposed  regulations  did  not 
constitute  a  major  rule,  and  that  a 
formal  Regulatory  Impact  Anafysis  as 
described  in  Executive  Order  12291  was 
not  required. 


*•  Ua.  BPA.  ^tagulatory  Aaalyaia  far  WMflc^Aa- 
Fuel  Technical  SUnderde".  Draft  Report.  October 

isaa 

**  us.  BPA.  "Vfecti  of  Recent  Chansee  on  tlie 
BatiiiMladCosli  «nd  Benefits  of  the  ftupueed 
W— te  M  ftwl  Tectotaa  BteBto  ile".  t— wy  ISSy. 


A  number  of  comments  on  the 
economic  analysis  were  received  from 
affected  businesses  and  other  groups. 
Most  of  these  commenters  contencted 
that  the  cost  of  compliance  had  been 
underestimated  by  the  Agency.  Based 
on  these  comments,  as  well  as  changes 
made  in  the  final  regulation  compared  to 
the  proposed  requirements,  the  Agency 
has  reexamined  and  updated  the  eariier 
analyses. 

2.  Revised  Cost  Analysis 

As  intlicated  earlier,  there  have  been 
a  number  of  changes  made  fai  die 
regulations  that  are  expected  to  increese 
the  cost  xii  compliance.  In  eddition,  the 
Federal  tax  code  was  changed  in  lete 
1986,  the  cost  of  goods  and  services  to 
the  economy  as  a  whole  has  increased 
due  to  inflation,  and  the  estimated  cost 
of  specific  requirements  assodated  with 
the  BIF  regulations  have  been 
reexamined.  The  new  analysis  focused 
on  assessing  the  impact  of  changes  in 
compliance  costs  on  typical  facilities, 
and  did  not  reexamine  the  impact  of 
these  changes  on  the  selection  of 
regulatory  options  by  individual 
facilities.  In  addition,  no  effort  was 
made  to  explidtiy  examine  the  impact  of 
the  final  rules  on  the  economic 
competitiveness  of  individual  firms  or 
industries,  nor  on  the  reduction  in  public 
health  risks. 

The  primary  changes  that  have 
occurred  in  the  regulations  subsequent 
to  proposal  have  been  revised 
requirements  for  continuous  emission 
monitoring  of  00  and  HQ  addition  of 
the  PM  standard,  interim  status 
compliance  procedures,  and  limits  on 
emissions  of  several  additional  metals 
and  Qi;  and  increases  in  recordkeeping, 
sampling,  and  analysis  requirements. 
The  impact  of  these  changes  plus  the 
impact  of  tax  code  dianges  and  inflation 
on  the  before-  and  after-tax  costs  of  the 
BIF  regulations  sie  summarized  in  Table 
1.  When  combined  with  the  original 
"base  case"  cost  estimates  prepared  in 
1086,  the  revised  cost  estimate  for  the 
promtdgated  rule  is  $15.2  million  per 
year  before  taxes  and  $10  J  million  per 
year  after-taxes. 

The  increased  cost  for  CO  and  HC 
monitoring  reflects  the  costs  for 
installation  of  a  more  comprehensive 
CO  monitoring  system  than  was 
originally  estimated  and  the  cost  of 
installing  HC  monitors  on  an  estimated 
20  devices  (primarily  cement  kilns)  tiiat 
will  operate  tmder  the  Tier  n  CO  (uod 
HC  limits.  The  zero  cost  increase 
assodated  with  the  PM  emission 
standard  reflects  the  expectation  that 
BIFs  complying  with  the  metals 
standards  will  achieve  the  OXW  gr/dsd 
standard,  and  that  most  existing 


industrial  furnaces  and  some  boilers  are 
already  subject  to  this  enusek>a  level  (or 
a  more  stringent  level)  as  the  result  of 
State  Implementation  Plans  or  New 
Source  PBrformance  Standards.  As  a 
result  no  incremental  increase  for 
compliance  writh  the  V^L  emission  limit 
is  projeded 

The  additional  costs  for  interim  status 
compliance  reflects  the  Increase  in 
annualized  costs  (over  a  10  year  period) 
for  preparation  trf  the  preoompliance 
and  compliance  certification  packages 
(indudiiig  compliance  testing)  by 
approximately  150  BIFs.  The  additional 
cost  for  the  CU  standard  is  based  on  the 
incremental  cost  of  analjrsis  for  Cb 
beyond  that  already  required  to 
determined  HCl  emissions. 

The  increase  in  annual  recordkeeping, 
sampling,  and  analysis  costs  reflects  a 
reassessment  of  the  estimated  costs  in 
the  1986  analysis.  These  increased  costs 
reflect  a  before-tax  increase  of 
approximately  $2.4  million  for 
recordkeeping  and  $0.6  million  for 
sampling  and  analysis. 

The  impact  of  the  1986  tax  code 
changes  was  to  reduce  the  marginal  tax 
rate  imposed  on  before-tax  profits  and. 
thus,  has  the  affect  of  increasing  the 
impact  of  comfrfiance  costs  on  after-tax 
profits.  As  a  result  the  change  in  the 
1986  tax  code  is  to  increase  tiie  after-tax 
cost  of  the  regulations  by  an  estimated 
$0.6  ndflioo  per  year.  The  increase  in 
costs  due  to  inflation  reflects  an 
estimated  increase  in  compliance  cost  of 
20  percent  between  the  time  of  the 
initial  analysis  (based  on  1965  dollars) 
and  1990. 

Table  1 


Cost  •ismttnc 

taxes 

Aflw  taxes 

Note 

CXSsndHC 

Monitoring 

PM  Standard  — 
Interim  Status 

CofTiplisnoe ..... 
CWStydwdi  — 

(ng/SamsNng 

SAnalyiis 

Tax  Code 

OMN0M 

MMion 

1.930,000 
0 

seo.ooo 

30,01X1 

3,050,000 

0 
1,640/100 

1,200.000 
0 

590.000 

aoMO 

1.700.000 

600,000 
860/MO 

1 
2 

3 

4 

5 

S 
7 

Total 

7.630,000 

5,090,000 

1 

Notes: 

1.  Baaed  on  tnttaWng  20  CO  monftors  using  cap- 
ital and  O&M  coats  Ironi  ttw  revised  1CH 

2.  No  tncremanlai  costs  tiecauea  BF«  atreedf 
meet  standard  t>y  meeting  metals  Imnis  ana  existing 
SlPandNSPSSmHt. 

3.  Assumes  aH  not  smaH  quanSly  txvner  BIFs 
submit  preoomptianoe  and  compliance  certification 
packagaa.  S0«  of  BS=s  auborit  a  woiaed  i 
of  preoompHMoe.  and  75%  ol  oomplianoa  M 
beuaedlnSeu  of  the  titf  t)um  to  oMam  an  i 
Ing  pennit  Sms  reducing  the  cost  o4  the  Part  B 
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A  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
requires  Federal  regulatory  agendo*  to 
evaluate  the  impacts  of  regulations  on 
small  entities.  The  RFA  requires  an 
initial  screening  analysis  to  determine 
whether  the  proposed  rule  will  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  As 
indicated  at  proposal  (52  FR 17030).  the 
Agency  estimates  that  a  substantial 
number  of  small  entities  will  not  be 
significantly  impacted  by  the  rule. 
Although  the  Agency  estimates  that 
changes  to  the  rale  since  proposal  and 
re-evaluation  of  some  cost  estimates 
made  during  the  initial  impact  analysis 
will  result  in  a  higher  cost  to  the 
regulated  industry,  the  Agency 
continues  to  believe  that  a  substantial 
number  of  small  entities  will  not  be 
significantly  impacted  by  the  rule. 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  44  U.S.C 
3501  et  aeq..  and  assigned  OMB  Control 
number  2050-0073. 

m.  List  of  Subjects  in  40  CFR  Parts  280, 
281. 284, 288, 286. 270.  and  271 

Administrative  practices  and 
procedures.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Insurance,  Incorporation  by 
reference.  Intergovernmental  relations. 
Packaging  and  containers.  Penalties. 
Recycling,  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Security  bonds.  Water  pollution  control. 
Water  supply. 

Dated  December  31. 19ea 
P.  Hoory  Habidrt  n. 

Deputy  AdminJBUxitor  and  Acting 
Adminittrator. 

PART  260-NAZAROOU8  WASTE 
MANAQEMENT  SYSTElfc  GENERAL 

I.  In  part  280: 


1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Aulhatlty:  42  U.8.C.  6006,  eei2(a),  6821 
tlirough  6827, 683a  6834. 6835, 6837. 6838, 
6838,  and  6874. 

2.  Section  280.10  is  amended  by:  (1) 
revising  the  introductory  text;  (2) 
revising  the  definition  of  "incinerator"; 
(3)  amending  the  definition  of  "Industrial 
furnace"  by  revising  the  introductory 
text  and  redesignating  paragraph  (12)  as 
(13)  and  by  adding  new  paragraph  (12); 
and  (4)  adding,  in  alphabetical  order, 
definitions  for  "carbon  regeneration 
unit",  "infrared  incinerator",  "plasma 
arc  incinerator"  and  "sludge  dryer"  to 
read  as  follows: 

S28ai0    DtMnHlofW. 

When  used  in  parts  260  through  266 
and  268  of  this  chapter,  the  following 
terms  have  the  meanings  given  below: 

Carbon  regeneration  unit  means  any 
enclosed  thermal  treatment  device  used 
to  regenerate  spent  activated  carbon. 

Incinerator  means  any  enclosed 
device  that: 

(1)  Uses  controlled  flame  combustion 
and  neither  meets  the  criteria  for 
classification  as  a  boiler,  sludge  dryer, 
or  carbon  regeneration  unit,  nor  is  listed 
as  an  industrial  furnace;  or 

(2)  Meets  the  definition  of  infrared 
incinerator  or  plasma  arc  incinerator. 

Industrial  furnace  means  any  of  the 
following  enclosed  devices  that  are 
integral  components  of  manufacturing 
processes  and  that  use  thermal 
treatment  to  accompUsh  recovery  of 
materials  or  energy: 

(12)  Halogen  acid  furnaces  (HAFs)  for 
the  production  of  acid  from  halogenated 
hazardous  waste  generated  by  chemical 
production  facilities  where  the  furnace 
is  located  on  the  site  of  a  chemical 
production  facility,  the  acid  product  has 
a  halogen  acid  content  of  at  least  3%,  the 
add  product  is  used  in  a  manufacturing 
process,  and,  except  for  hazardous 
waste  burned  as  fuel  hazardous  waste 
fed  to  the  furnace  has  a  minimum 
halogen  content  of  20%  as-generated. 

Infrared  incinerator  meana  any 
enclosed  device  that  uses  electric 
powered  resistance  heaters  as  a  source 
of  radiant  heat  and  which  is  not  listed 
as  an  industrial  furnace. 


heat  and  which  is  not  listed  as  an 
industrial  furnace. 


Sludge  dryer  means  any  endosed 
thermal  treatment  device  that  is  used  to 
dehydrate  sludge  and  that  has  a 
maximum  total  thermal  input,  excluding 
the  heating  value  of  the  sludge  itself,  of 
2,500  Btu/lb  of  sludge  treated  on  a  wet- 
weight  basis. 

3.  Paragraph  (a)  of  f  26ail  is 
amended  by  adding  to  the  first  listing 
the  following  reference  in  alphabetical 
order 


{26aii 

(a)  •  '  • 

U.S.  EPA,  Screening  Procedures  for 
Patimoting  the  Air  Quality  Impact  of 
Stationary  Sources,  August  1988, 
Available  from  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield.  VA  22161,  (703) 
487-4600.  The  document  niunber  is 
PB89-159-39e. 


Plasma  arc  incinerator  means  any 
endoeed  device  using  a  high  intensity 
electrical  discharge  or  arc  as  a  source  of 


PART  261-IDENnFICATK>N  AND 
USTINQ  OF  HAZARDOUS  WASTE 

n.  In  part  261: 

1.  The  authority  dtation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6805,  eei2(a),  6921, 
6622.  and  6838. 

2.  Section  261.2  is  amended  by 
redesignating  paragraph  (d)(2)  as  (d)(3) 
and  adding  new  paragraph  (d)(2)  to  read 
as  follows: 

S  281.2    DeflnWon  of  aoM  weals. 

(d)  •  •  • 

(2)  Secondary  materials  fed  to  a 
halogen  add  furnace  that  exhibit  a 
characteristic  of  a  hazardous  waste  or 
are  listed  as  a  hazardous  waste  as 
defined  in  subparts  C  or  D  of  this  part. 

3.  Section  261.4  is  amended  by  adding 
paragraph  (a)(10)  and  revising 
paragraphs  (b)(4),  the  first  sentence  of 
(b)(7),  and  (b)(8)  to  read  as  follows: 

S  281.4    Exduaioiw. 

(a)  •  •  • 

(10)  When  used  as  a  fuel,  coke  and 
coal  tar  from  the  iron  and  steel  industry 
that  contains  or  is  produced  from 
decanter  tank  tar  sludge,  EPA 
Hazardous  Waste  K087.  The  process  of 
producing  coke  and  coal  tar  from  luch 
decanter  tank  tar  sludge  in  a  coke  oven 
is  likewise  exduded  from  regulation. 

(b)*  *  * 

(4)  Fly  ash  waste,  bottom  ash  waste, 
slag  waste,  and  flue  gas  emission, 
control  waste,  generated  primarily  &t>m 
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the  conbuaioii  of  coal  or  other  iosail 
fuels,  except  as  provided  1^  1 268.112  of 
this  chapter  for  fadlities  that  bum  or 
procaasiiazardous  waste. 

(7)  Solid  waste  from  the  extractioo. 
benefidation.  and  i^or^sing  of  ores 
and  miimala  (inclttding  ooal  phosphate 
rack  and  overburden  from  the  mining  of 
uranhm  ore),  except  as  provided  by 

§  266.112  of  this  chapter  for  fadlities 

that  bum  or  process  hazardous  waste. 

•  •  • 

(8)  Ceoient  kiln  dost  waste,  except  as 
provided  by  S  268.112  of  this  chapter  for 
facilities  that  bum  or  process  hazardotu 
waste. 


4.  Section  261.8  is  amended  by 
removing  paragraph  (a)(3Kvii)  and 
redesignating  paragraphs  (a)(3)  (viii) 
and  {ix)  as  (aK3)  (vii)  and  (viii) 
respecdveiy. 

PART  264-8TAMOAROS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE.  AND  DISPOSAL 
FACHJTIES 

in.  In  part  284: 

1.  The  authority  dtation  for  part  264 
continues  to  read  as  follows: 

Autboritr  42  U.S.C  6805, 6ei2(a),  6824,  and 
6925. 

2.  Section  284.112  is  amended  by 
revising  paragraph  (d](l]  to  read  as 
follows: 

9284.112   Cloaiiraofplan;am«iMbnanle( 


(d)  Notification  of  partial  closure  and 
final  closure.  (1)  The  owner  or  operator 
must  notify  the  Regional  Administrator 
in  writing  at  least  60  days  prior  to  the 
date  on  whidi  be  expects  to  begin 
closure  of  a  surface  impoundment 
waste  pile,  land  treatment  or  landfill 
unit,  or  final  dosure  of  a  facility  with 
sock  a  imit  The  owner  or  operator  must 
notify  the  Regional  Admmistrator  in 
writing  at  least  45  days  prior  to  the  date 
on  which  he  expects  to  begin  final 
dosure  of  a  facility  witfi  only  treatment 
or  storage  tanks,  container  storage,  or 
incinerator  units  to  be  dosed.  Hie 
owner  or  operator  must  notify  die 
Reckaal  Adeiteistrator  in  writing  at 
least  85  daya  prior  to  the  date  on  which 
he  expects  to  begin  partial  or  final 
dosure  of  a  boder  or  industrial  furnace, 
whichever  is  earlier. 

3;  Sectioii  264.340  Is  amended  by 
revisiag  paragraph  (a)  to  read  as 
follows: 


1 284,340    AppMCiMMy. 

(a)The  reguktleBa  of  this  aabpaft 
apply  to  owners  and  operators  erf 
hazaidoos  waste  incinerators  (as 
defined  in  §  260.10  of  this  chapter), 
except  as  1 284.1  provides  otherwise. 


PART  26S-INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE.  AND 
DISPOSAL  FAdLITIES 

rV.  In  part  265: 

1.  Tlie  authority  dtatioo  for  part  265 
continues  to  read  as  follows: 

Audwritr  42  U.S.C  6805, 6912(a),  6824, 
0925.  and  6835. 

2.  Section  265.112  is  amended  by 
revising  paragraphs  (a),  (d)(1),  and  (d)(2) 
to  read  as  follows: 

9265.112   Cleaure  plan;  amendment  of 
pian. 

(a)  Written  plan.  By  May  19, 1981,  or 
by  sbc  months  after  the  effective  date  of 
the  rule  that  first  subjects  a  facility  to 
provisions  of  this  section,  the  owner  or 
operator  of  a  hazardous  waste 
management  facility  must  have  a 
written  dosure  plan.  Until  final  closure 
is  completed  and  certified  in  accordance 
with  S  265.11S.  a  copy  of  the  most 
current  plan  must  be  furnished  to  the 
Regional  Administrator  upon  request, 
including  request  by  mail.  In  addition, 
for  facilities  writfaout  approved  plans,  it 
must  also  be  provided  during  site 
inapectiona,  on  die  day  of  inflection,  to 
any  offixxr,  employee,  or  representative 
of  the  Agency  who  is  doly  designated  by 
the  Administrator. 


(d)  Notification  of  partial  closure  and 
final  closure.  (1)  The  owner  or  operator 
must  subaiit  the  doaure  plan  to  tiie 
Regional  Administrator  at  least  180  days 
prior  te  the  date  on  which  he  expects  to 
begin  dosure  of  the  first  surface 
impoundment,  waste  pile,  land 
treatment  or  landfill  unit  or  final     ' 
closure  if  it  involves  sudi  a  imit 
whichever  is  earlier.  The  owner  or 
operator  must  submit  the  dosure  plan  to 
the  Re^onal  Administrator  at  least  45 
days  prior  to  the  date  oa  which  he 
expects  to  begin  partial  or  final  dosure 
of  a  boiler  or  industrial  pinnace.  The 
owner  or  operator  must  yKmit  tii^ 
dosure  plan  to  the  Regional 
Administrator  at  least  45  days  prior  to 
the  date  on  whkh  he  expects  to  begin 
final  closure  of  a  facility  with  only 
tanks,  container  storage,  or  incinerator 
units.  Owaers  or  operators  with 
approved  closure  plans  must  notify  the 
Ri^(mal  Administrator  in  writing  at 


least  80  days  ptior  to  the  date  on  which 
he  axpeota  4o  oefiB  doeare  of  a  surface 
inywinriment  waale  pile.  landfiU.  or 
land  treatment  unit  or  final  dosure  of  a 
facility  involving  such  a  unit  Owners  or 
operators  with  approved  dosure  plans 
must  notify  the  Regnal  Administator 
in  writing  at  least  45  days  prior  to  die 
date  on  which  he  expects  to  begin 
partial  or  final  dosure  of  a  boiler  or 
industrial  furnace.  Owners  or  operators 
with  approved  dosure  plans  must  notify 
the  R^onal  Administrator  in  writing  at 
least  45  days  prior  to  the  date  on  whidi 
he  expects  to  begin  final  dosure  of  a 
facility  with  only  tanks,  container 
storage,  or  incinerator  units. 

(2)  Except  for  boilers  and  industrial 
furnaces  that  operate  under  interim 
status  as  specified  by  §  286.103{cX7)(i) 
(B)  or  (C).  the  date  when  he  "expects  to 
begin  closure"  must  be  either  within  30 
days  after  the  date  on  which  any 
hazardous  waste  management  unit 
receives  the  known  final  volume  of 
hazardous  westes,  or.  if  Ihere  is  a 
reasonable  possibilify  diat  the 
hazardous  waste  management  unit  will 
receive  additional  haz^ous  wastes,  no 
later  than  one  year  afier  the  date  on 
which  the  unit  received  the  most  recent 
volume  of  hazardous  waste.  If  the  owner 
or  operator  of  a  hazardous  waste 
management  unit  can  demonstrate  to  the 
Regional  Administrator  that  the 
hazardous  waste  management  unit  or 
facility  has  the  capadfy  to  receive 
additional  hazardous  wastes  and  he  has 
taken,  and  will  continue  to  take,  all 
steps  to  prevent  direats  to  human  health 
and  the  environment  including 
compliance  with  all  interim  status 
requirements,  the  Regional 
Administrator  may  approve  an 
exten^n  to  this  one-year  Unit  For 
boilers  and  bidustrial  fimiaces  diat 
operate  under  interim  status  as  specified 
by  S  266.103(c)(7)(i)  (B)  or(C).  the  date 
when  he  "expects  to  begin  dosure"  must 
be  within  SO  days  after  failure  to  submit 
a  complete  certification  of  compliance 
by  the  applicable  deadline  under 
§266J03(c)(7Mi)(B)or(C). 

3.  Section  265.113  is  amended  by 
revising  paragraphs  (a),  introductory 
text  and  (b),  faitrodactory  text  to  read 
as  follows: 

9285.113    doaure;  time  aHowed  for 


(a)  Within  90  days  after  receiving  the 
final  volume  of  hazardous  wastes  at  a 
hazardous  waste  management  unit  or 
fadlify,  or  within  90  days  after  approval 
of  the  dosure  plan,  whichever  is  later, 
or,  for  a  boiler  or  industrial  fiimace  Uiat 
does  not  submit  a  complete  certification 
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of  compliance  by  the  applicable 
deadline  under  |  28e.l03(c)(7)(i)  (B)  or 
[Q,  within  90  daya  after  the  applicable 
deadline,  the  owner  or  operator  must 
treat,  remove  from  the  unit  or  facility  or 
dispoae  of  on-site,  all  hazardous  wastes 
in  accordance  with  the  approved  closure 
plan.  The  Regional  Administrator  may 
approve  a  longer  period  if  the  owner  or 
operator  demonstrates  that: 

(b)  The  owner  or  operator  must 
complete  partial  or  final  closure 
activities  in  accordance  with  the 
approved  closure  plan  and  within  180 
days  after  receiving  the  final  volume  of 
hazardous  wastes  at  the  hazardous 
waste  management  unit  or  facility,  or 
180  days  after  approval  of  the  closure 
plan,  if  that  is  later,  or,  for  a  boiler  or 
industrial  furnace  that  does  not  submit  a 
complete  certification  of  compliance  by 
the  applicable  deadline  under 
i  2ee.l03(c)(7)(i)  (B)  or  [C],  within  180 
days  after  the  applicable  deadline.  The 
Regional  Administrator  may  approve  an 
extenstion  to  the  closure  period  if  the 
owner  or  operator  demonstrates  that: 

4.  Section  28S.340  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

(a)  The  regulations  of  this  subpart 
apply  to  owners  and  operators  of 
hazardous  waste  incinerators  (as 
defined  in  |  260.10  of  this  chapter), 
except  as  1 265.1  provides  otherwise. 


PART  266-6TANDAR08  FOR  THE 
MANAOEMENT  OF  SPECIFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MAHAQEMENT  FACILITIES 

V.  In  part  286: 

1.  The  authority  citation  for  part  286 
continues  to  read  as  follows: 

Anthority:  S«cs.  1006,  2002(a),  3004.  and 
3014  of  the  Solid  Waate  Diapotal  Act  as 
amffiuied  by  tiie  Resourcn  Conservation  and 
Recovery  Act  of  1978,  aa  amended  (42  U^C 
ems.  (»12(a).  6024.  and  6034). 

2.  Subpart  D  is  hereby  removed  and 
reserved  and  subpart  H  is  added  to  read 
as  follows: 

Subeart II    llaiMilmia  Waala  Bumad in 
land  Mduelrlal  Fumacea 


8m. 

286.100  Applicability. 

266.101  Management  prior  to  burning. 

266.102  Permit  atandarda  for  burners. 

266.103  btarim  statua  standards  for  burners. 

266.104  Standorda  to  control  organic 
emissions. 


Ssc. 

266.106    Standarda  to  control  particulate 
matter. 

266.106  Standards  to  control  metals 
emiaaions. 

286.107  Standards  to  control  hydrogen 
chloride  (HQ)  and  chlorine  gaa  (Ck) 
emissions. 

266.106    Small  quantity  on-site  burner 

exemption. 
286.100    Low  risk  waate  exemption. 

206.110  Waiver  of  DRB  trial  bum  for  boilers. 

286.111  Standarda  for  direct  transfer. 

286.112  Regulation  of  residues. 

(266.100   AppacabWy. 

(a)  The  regulations  of  this  subpart 
apply  to  hazardous  waste  burned  or 
processed  in  a  boiler  or  industrial 
furnace  (as  defined  in  S  260.10  of  this 
chapter]  irrespective  of  the  purpose  of 
burning  or  processing,  except  as 
provided  by  paragraphs  (b),  (c),  and  (d) 
of  this  section.  In  this  subpart,  the  term 
"bum"  means  burning  for  energy 
recovery  or  destruction,  or  processing 
for  materials  recovery  or  as  an 
ingredient.  The  emissions  standards  of 
IS  266.104.  286.105,  266.106,  and  266.107 
apply  to  facilities  operating  under 
interim  status  or  under  a  RCRA 
operating  permit  as  specified  in 

§8  266.102  and  266.103. 

(b)  The  following  hazardous  wastes 
and  facilities  are  not  subject  to 
regulation  under  this  subpart 

(1)  Used  oU  burned  for  energy 
recovery  that  is  also  a  hazardous  waste 
solely  because  it  exhibits  a 
characteristic  of  hazardous  waste 
identified  in  subpart  C  of  part  261  of  this 
chapter.  Such  used  oil  is  subject  to 
regulation  under  subpart  B  of  part  266 
rather  than  this  subpiart; 

(2)  Gas  recovered  from  hazardous  or 
solid  waste  landfills  when  such  gas  is 
burned  for  energy  recovery. 

(3)  Hazardous  wastes  that  are  exempt 
bom  regulation  under  1 8  261.4  and 
281.e(a)(3)  (v-viii)  of  this  chapter,  and 
hazardous  wastes  that  are  subject  to  the 
special  requirements  for  conditionally 
exempt  small  quantity  generators  under 
8  261.5  of  this  chapter. 

(4)  Coke  ovens,  if  the  only  hazardous 
waste  burned  is  EPA  Hazardous  Waste 
No.  Koe?,  decanter  tank  tar  sludge  from 
coking  operations. 

(c)  Owners  and  operators  of  smelting, 
melting,  and  refining  furnaces  (including 
pyrometallurgical  devices  such  as 
cupolas,  sintering  machines,  roasters, 
and  foundry  furnaces,  but  not  including 
cement  kilns,  aggregate  kilns,  or  halogen 
add  furnaces  burning  hazardous  waste] 
that  process  hazardous  waste  solely  for 
metal  recovery  are  conditionally  exempt 
from  regulation  tmder  this  subpart, 
except  for  88  266.101  and  266.112. 


(1]  To  be  exempt  from  IS  266.102 
through  286.111,  an  owner  or  operator 
must: 

(i]  Provide  a  one-time  written  notice 
to  the  Director  indicating  the  following: 

(A)  The  owner  or  operator  claims 
exemption  under  this  paragraph; 

(B)  The  hazardous  waste  is  burned 
solely  for  metal  recovery  consistent  with 
the  provisions  of  paragraph  (c)(2)  of  this 
section; 

(C)  The  hazardous  waste  contains 
recoverable  levels  of  metals;  and 

(D)  The  owner  or  operator  will  comply 
with  the  sampling  and  analysis  and 
recordkeeping  requirements  of  this 
paragraph; 

(ii)  Sample  and  analyze  the  hazardous 
waste  and  other  feedstocks  as 
necessary  to  comply  with  the 
requirements  of  this  paragraph  under 
procedures  specified  by  Test  Methods 
for  Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,  SW-846, 
incorporated  by  reference  in  8  260.11  of 
this  chapter;  and 

(iii)  Maintain  at  the  facility  for  at  least 
three  years  records  to  document 
compliance  with  the  provisions  of  this 
paragraph  including  limits  on  levels  of 
toxic  organic  constituents  and  Btu  value 
of  the  waste,  and  levels  of  recoverable 
metals  in  the  hazardous  waste 
compared  to  normal  nonhazardoua 
waste  feedstocks. 

(2)  A  hazardous  waste  meeting  either 
of  the  following  criteria  is  not  processed 
solely  for  metal  recovery: 

(i)  The  hazardous  waste  has  a  total 
concentration  of  organic  compounds 
listed  in  part  261,  appendix  vm,  of  this 
chapter  exceeding  500  ppm  by  weight, 
as-generated,  and  so  is  considered  to  be 
burned  for  destruction;  or 

(ii)  The  hazardous  waste  has  a 
heating  value  of  5,000  Btu/lb  or  more, 
as-generated  or  as-fired  into  the  furnace, 
and  so  is  considered  to  be  burned  as 
fuel. 

(d)  The  standards  for  direct  transfer 
operations  under  8  266.111  apply  only  to 
facilities  subject  to  the  permit  standards 
of  8  266.102  or  the  interim  status 
standards  of  8  266.103. 

(e)  The  management  standards  for 
residues  under  8  266.112  apply  to  any 
boiler  or  industrial  furnace  burning 
hazardous  waste. 

(Approved  by  the  Office  of  Management  and 
Bud^  under  control  number  20SO-0073) 

{286.101    Management  prior  to  bumlna. 

(a)  Generators.  Generators  of 
hazardous  waste  that  is  burned  in  a 
boiler  or  industrial  furnace  azs  subject 
to  part  282  of  this  chapter. 

(b)  Tranaporten.  Transporters  of 
hazardous  waste  that  is  burned  in  a 


Federal  lUgbter  /  Vol.  56.  No.  35  /  Thtireday.  February  21,  1991  /  Rules  and  RegtJatioM         720S 


boiler  or  industrial  furnace  are  subject 
to  part  263  of  this  chapter. 

(c)  Storage  facilities.  (1)  Owners  and 
operators  of  facilities  that  store 
hazardous  waste  that  is  burned  in  a 
boiler  or  industrial  furnace  are  subject 
to  the  applicable  provisions  of  subparts 
A  through  L  of  part  264,  subparts  A 
through  L  of  part  285,  and  part  270  of 
this  chapter,  except  as  provided  by 
paragraph  (c)(2)  of  this  section.  These 
standards  apply  to  storage  by  the  burner 
as  well  as  to  storage  facilities  operated 
by  intermediaries  (processors,  blenders, 
distributors,  etc.)  between  the  generator 
and  the  burner. 

(2)  Owners  and  operators  of  facilities 
that  bum,  in  an  on-site  boiler  or 
industrial  fumace  exempt  from 
regitlaUon  under  the  small  quantity 
burner  provisions  of  8  266.108, 
hazardous  waste  that  they  generate  are 
exempt  from  regulation  under  subparts 
A  through  L  of  part  284,  subparts  A 
through  L  of  part  265,  and  part  270  of 
this  chapter  with  respect  to  the  storage 
of  mixtures  of  hazardous  waste  and  the 
primary  fuel  to  the  boiler  or  industrial 
fumace  in  tanks  that  feed  the  fuel 
mixture  directly  to  the  burner.  Storage  of 
'hdz)Eurdous  waste  prior  to  mixiiig  with 
the  primary  fuel  is  subject  to  regulation 
as  prescribed  in  paragraph  (c)(l]  of  this 
section. 

8266.102    Pwmit  standarda  for  burners. 

(a)  Applicability — (1)  General. 
Owners  and  operators  of  boilers  and 
industrial  furnaces  burning  hazardous 
waste  and  not  operating  under  interim 
status  must  comply  with  the 
requirements  of  this  section  and 
88  270.22  and  270.86  of  this  chapter, 
unless  exempt  under  the  small  quantity 
.  burner  exemption  of  8  266.108. 

(2)  Applicability  of  part  264 
standards.  Owners  and  operators  of 
boilers  and  industrial  furnaces  that  bum 
hazardous  waste  are  subject  to  the 
following  provisions  of  part  264  of  this 
chapter,  except  as  provided  otherwise 
by  this  subpart: 

(i)  In  subpart  A  (General).  264.4; 

(ii)  In  subpart  B  (General  facility 
standards],  88  264.11-264.18; 

(iii)  In  subpart  C  (Preparedness  and 
prevention),  8S  264.31-284.37; 

(iv)  In  subpart  D  (Contingency  plan 
and  emeigency  procedures],  88  264.51- 
264.56; 

(v)  In  subpart  E  (Manifest  system, 
recordkeeping,  and  reporting),  the 
applicable  provisions  of  8  8  264.71- 
264.77; 

(vi)  In  subpart  F  (Corrective  Action], 
88  264.90  and  264.101; 

(vii)  In  subpart  G  (Closure  and  post- 
closure).  88  264.111-264.115; 


(viil)  In  subpart  H  (Financial 
requirements),  88  264.141, 264.142, 
264.143,  and  264.147-284.151,  except  that 
States  and  the  Federal  government  are 
exempt  from  the  requirements  of 
subpart  H;  and 

(ix)  Subpart  BB  (Air  emission 
standards  for  equipment  leaks),  except 
88  264.1050(a). 

(b)  Hazardous  waste_analysis.  (1)  The 
owner  or  operator  must  provide  an 
analysis  of  the  hazardous  waste  that 
quantifies  the  concentration  of  any 
constituent  identified  in  appendix  Vm  of 
part  261  of  this  chapter  that  may 
reasonably  be  expected  to  be  in  the 
waste.  Such  constituents  must  be 
identified  and  quantified  if  present,  at 
levels  detectable  by  analytical 
procedures  prescribed  by  Test  Methods 
for  the  Evaluation  of  Solid  Waste, 
Physical/Chemical  Methods 
(incorporated  by  reference,  see  8  260.11 
of  this  chapter).  The  appendix  VIII,  part 
261  constituents  excluded  from  this 
analysis  must  be  identified  and  the 
basis  for  their  exclusion  explained.  This 
analysis  will  be  used  to  provide  all 
information  required  by  this  subpart  and 
8  270.22  and  8  270.66  of  this  chapter  and 
to  enable  the  permit  writer  to  prescribe 
such  permit  conditions  as  necessary  to 
protect  human  health  and  the 
environment.  Such  analysis  must  be 
included  as  a  portion  of  the  part  B 
permit  application,  or,  for  faciUties 
operating  under  the  interim  status 
standards  of  this  subpart  as  a  portion  of 
the  trial  bum  plan  that  may  be 
submitted  before  the  part  B  appUcation 
under  provisions  of  8  270.66(g)  of  this 
chapter  as  well  as  any  other  analysis 
required  by  the  permit  authority  in 
preparing  the  permit.  Owners  and 
operators  of  boilers  and  industrial 
furnaces  not  operating  under  the  interim 
status  standards  must  provide  the 
information  required  by  88  270.22  ch' 
270.66(0)  of  this  chapter  in  the  part  B 
application  to  the  greatest  extent 
possible. 

(2)  Throughout  normal  operation,  the 
owner  or  operator  must  conduct 
sampling  and  analysis  as  necessary  to 
ensure  that  the  hazardous  waste,  other 
fuels,  and  industrial  fumace  feedstocks 
fired  into  the  boiler  or  industrial  fumace 
are  within  the  physical  and  chemical 
composition  limits  specified  in  the 
permit 

(c)  Emissions  standards.  Owners  and 
operators  must  comply  with  emissions 
standards  provided  by  88  266.104 
tiirough  266.107. 

(d)  Permits.  (1)  The  owner  or  operator 
may  bum  only  hazardous  wastes 
specified  in  the  faciUty  permit  and  only 
under  the  operating  conditions  specified 
under  paragraph  (e)  of  this  section. 


except  in  approved  trial  bums  tmder  the 
condiitions  specified  in  8  270.86  of  this 
chapter. 

(2)  Hazardous  wastes  not  specified  in 
the  permit  may  not  be  bumed  until 
operating  conditions  have  been 
specified  under  a  new  permit  or  permit 
modification,  as  appUcable.  Operating 
requirements  for  new  wastes  may  be 
based  on  either  trial  bum  results  or 
alternative  data  included  with  part  B  of 
a  permit  ai^lication  under  8  270.22  of 
this  chapter. 

(3)  Boilers  and  industrial  fumaces 
operating  under  the  interim  status 
standards  of  8  266.103  are  permitted 
under  procedures  provided  by 

8  270.»S(g)  of  this  chapter. 

(4)  A  permit  for  a  new  boiler  or 
industrial  fumace  (those  boilers  and 
industrial  fumaces  not  operating  under 
the  interim  status  standards)  must 
establish  appropriate  coHditions  for 
each  of  the  applicable  requirements  of 
this  section,  including  but  not  limited  to 
allowable  hazardous  waste  fuing  rates 
and  operating  conditions  necessary  to 
meet  the  requirements  of  paragraph  (e) 
of  this  section,  in  order  to  comply  with 
the  following  standards: 

(i)  For  the  period  beginning  with 
initial  introduction  of  hazardous  waste 
and  ending  with  initiation  of  the  trial 
bum,  and  only  for  the  minimum  time 
required  to  bring  the  device  to  a  point  of 
operational  readiness  to  conduct  a  trial 
bum.  not  to  exceed  a  duration  of  720 
hours  operating  time  when  burning 
hazardous  waste,  the  operating 
requirements  must  be  those  most  likely 
to  ensure  compliance  with  the  emission 
standards  of  88  266.104  through  266.107, 
based  on  the  Director's  engineering 
judgment  If  the  applicant  is  seeking  a 
waiver  from  a  trial  bum  to  demonstrate 
conformance  with  a  particidar  emission 
standard,  the  operating  requirements 
during  this  initial  period  of  operation 
shall  include  those  specified  by  the 
applicable  provisions  of  8  266.104, 
8  266.105,  6  266.106,  or  8  266.107.  The 
Director  may  extend  the  duration  of  this 
period  for  up  to  720  additional  hours 
when  good  cause  for  the  extension  is 
demonstrated  by  the  applicant 

(ii)  For  the  duration  of  the  trial  bum, 
the  operating  requirements  must  be 
sufficient  to  demonstrate  compliance 
with  the  emissions  standards  of 
88  266.104  tiirough  266.107  and  must  be 
in  accordance  with  the  approved  trial 
bum  plan; 

(iii)  For  the  period  Immediately 
foUowing  completion  of  the  trial  bum. 
and  only  for  the  minimum  period 
sufficient  to  allow  sample  analysis,  data 
computation,  submission  of  the  trial 
bum  results  by  the  applicant  review  of 
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the  trial  Imbb  rMoha  aod  modifkatian  of 
the  fiidlily  painit  by  tbc  Dtrector  to 
reflect  the  trial  bum  retulta,  the 
operettag  ie([iiiiaiMWiti  noit  be  those 
most  Bkdy  to  entere  conplience  with 
the  emiMtan  ttandards  ||  206.104 
throogfa  2Ml107  baaed  on  the  Director't 


0D)  For  the  remaining  duration  of  the 
perndt  the  opeiating  raqnireaants  muat 
be  llioae  deiaonstiatad  in  e  trial  bora  or 
by  attemative  data  apedfied  in  1 270.22 
of  this  chapter,  as  sufficient  to  ensure 
complience  widi  the  eniasiona 
standarda  of  ||  2aedO«  through  286.107. 

(e)  Opentutg  nquirai0nt»—{l) 
General.  A  baiW  or  indnstiial  funaoe 
burning  hazardoua  waste  must  be 
operated  in  ecootdanoe  with  the 
operating  raqoiremaits  specified  in  die 
permit  et  all  dmea  where  there  ia 
hazavdons  waste  in  the  unit 

{:^  Rmpunment$  to  ttimwe 
oampliance  with  the  organic  emtsshiu 
etujM/unfc     (i)  ORE  $tandard. 
Opereting  conditioiie  wiU  be  specified 
either  on  e  ceeeby-caae  basia  for  eadi 
hazardous  wsste  burned  as  thoee 
demonstrated  (in  e  trial  bora  or  by 
alternative  data  eM  specified  ia  i  27022) 
to  be  tefficient  to  comi^  with  the 
deatrvction  and  removel  effidoicy 
(DRE)  perfonnenoe  stendard  of 
i  a8e.lO«(a)  or  aa  those  spedal 
operating  requirements  provided  by 
1 28&104(aH4)  for  the  waiver  of  the  DRE 
trial  bom.  When  the  DRE  trial  bum  is 
not  waived  under  1 2e6.10«(eK4).  each 
set  of  operating  reqaireoMnts  will 
specify  the  oiHnpoaition  of  the 
hazardous  waste  (including  acceptable 
variations  in  the  physical  and  chemical 
properties  of  the  hazardous  waste  which 
will  not  affect  compliance  with  the  DRE 
performance  standard)  to  which  the 
operating  requirements  apply.  For  each 
such  hazardous  waste,  this  pemiit  will 
specify  aooeptaUe  operatii^  hmits 
incliKhi^  but  not  Umited  to,  the 
following  conditions  as  appropriate: 

(A)  Feed  rate  of  haaardous  «reste  end 
other  fuels  measored  and  specified  as 
prescribed  in  paragraph  (e)(6)  of  thia 
section: 

(B)  Minimum  and  msxIaHaa  device 
pnxhiction  rate  whsn  producing  normal 
product  expressed  fai  appropriate  unite, 
measored  end  specified  as  prescribed  in 
paragraph  (eK6)  of  this  section; 

(C)  Appropriate  controls  of  the 
hazsvdous  waate  firing  system: 

(D)  Allowable  variation  in  boiler  end 
industrial  furnace  system  design  or 
operating  procedures: 

(E)  Minimum  oooabiistion  ^s 
temperature  ■eaawred  at  a  iocetion 
indlcadve  of  combvatioa  chamber 
tea^MMture,  meesured  and  specified  aa 


prescribed  fai  peragraph  (eX6)  of  this 
section: 

(F)  Aa  appropriate  faidica  tor  of 
combustioa  ges  velodfy,  meeanred  and 
specified  as  prescribed  in  peragraph 
(e)(6)  of  this  section,  unless 
documeatatioa  is  provided  under 

(  27066  of  thia  chapter  demonstrating 
adequate  combustion  gas  residence 
time:  and 

(G)  Such  other  operating  reqairements 
as  ara  necessary  to  ensure  thet  the  IMIB 
performance  stendard  of  i  a66.104(a)  is 
met 

(ii)  Catbon  monoxide  and 
hydrocarbon  ttandards.  The  permit 
must  inoorporele  e  cerbon  monoxide 
(CO)  limit  and.  as  appropriate,  a 
hydrocarbon  (HC)  Ihnit  as  i»ovided  by 
peregraphs  (b).  (c),  (d),  (e)  and  (!)  of 
I  286.104.  The  pemit  Umits  will  be 
specified  as  follows: 

(A)  When  complying  widi  the  CO 
standard  of  1 2e6.104(b)(l),  the  pennit 
limit  is  100  ppmv; 

(B)  When  complying  with  the 
ahemative  CO  standard  under 

8  286.104(c).  the  pennit  Hmit  for  CO  is 
based  on  the  trial  bum  and  is 
established  as  the  average  over  ail  vaUd 
runs  of  the  highest  houriy  rolling 
average  CO  level  of  each  run.  and  die 
permit  limit  for  HC  is  20  ppmv  (as 
defined  in  1 2e6.104(c)(l)],  exc^t  as 
provided  in  |  26e.l04({). 

(C)  When  complying  with  the 
alternative  HC  thnit  for  Industrial 
furnaces  under  |  266.104(0,  the  permit 
limit  for  HC  and  CO  is  the  baseUne  level 
when  hazardous  waate  is  not  burned  as 
specified  by  that  paragraph. 

(iii)  Start-ifp  and  shut-down.  During 
start-up  and  shut-down  of  the  boiler  or 
industrial  furnace,  hazardous  waste 
(except  waste  fed  solely  as  an 
ingredient  under  die  Tier  I  (or  adjusted 
Tier  I)  feed  rate  screening  limits  for 
metals  and  chloride/chlorine,  and 
except  low  risk  waste  exempt  from  the 
trial  bum  requirements  under 
SI  266.104(a)(5).  28ai06,  266.106^  and 
266.107)  must  not  be  fed  into  the  device 
unless  the  device  is  operating  within  the 
conditions  of  operation  specified  in  the 
permit 

(3)  Requirements  to  ensure 
conformance  with  the  particulate 
standard  (i)  Except  as  provided  in 
paragraphs  (e)(3)  (U)  and  (iii)  of  this 
section,  the  permit  shall  specify  the 
folknving  operating  requirements  to 
ensura  oonfomaace  with  the  particulate 
standard  spedfied  in  |  266.106: 

(A)  Total  ash  feed  rate  to  the  device 
from  hazardous  waste,  other  fiiels,  and 
industrial  furnace  fisedstocka.  meuured 
and  specified  as  prescribed  in  paragraph 
(e)(e)  of  diia  aection; 


(B)  Maximum  device  production  rate 
when  producing  nocmal  product 
expressed  in  appn^ate  unite,  and 
measured  and  specified  aa  prescribed  in 
paragraph  (e)(6)  of  thia  section: 

(C)  Appropriate  controla  on  operation 
and  fluintanattce  of  the  hazardous 
waste  firing  system  and  any  air 
poHution  control  syatem: 

(D)  Allowable  variation  in  boila:  and 
indnstrial  furnace  system  design 
hicludhig  any  afr  poUatian  control 
system  or  operating  procedures;  and 

(E)  Such  other  operating  requirements 
as  trt  necessary  to  ansura  that  dte 
particulate  standard  in  I  a66dll(b)  ia 
met 

(ii)  Pennit  conditiona  to  ensura 
conformance  with  the  perticulate  matter 
standard  shaQ  not  be  provided  for 
facilities  exempt  from  the  particulate 
metter  standaid  under  f  2e6.10S(b); 

(iii)  For  cement  kihM  end  bght-weight 
aggregate  kilns,  permit  oonditiona  to 
ensora  complianoe  with  the  partiodate 
standard  shall  not  Hmit  die  ash  content 
of  hazardous  waste  or  other  feed 
meleriels. 

(4)  Requirements  to  ensure 
conformance  with  the  metah  emiesioM 
standard.  (1)  For  oonfonnence  vrith  fikn 
Tier  I  (or  adjusted  Tier  I)  metals  feed 
rate  scraening  limits  of  paragraphs  (b)  or 
(e)  of  I  266.106,  the  permit  shall  specify 
the  following  operating  requirements: 

(A)  Total  feed  rate  of  each  metal  in 
hazardous  waste,  other  fuels,  and 
industrial  furnace  feedstocks  measured 
and  specified  under  provisions  of 
paragraph  (e)(8)  of  this  section: 

(B)  Total  feed  rate  of  hazardous  waste 
measurad  and  specified  as  prescribed  in 
paragraph  (e]{B}  of  this  section: 

(C)  samp^ng  and  metals  analysis 
program  for  the  hazardoua  waste,  other 
fuels,  and  industrial  famace  feedstocks: 

(ii)  For  conformance  with  the  Tier  II 
metals  emission  rate  screening  limits 
under  1 266J06(c)  and  the  Tier  m  metals 
controls  under  i  28ai06(d).  the  permit 
shall  specify  the  following  operating 
requirements: 

(A)  Maximum  emission  rate  for  each 
metal  specified  as  the  average  emission 
rate  during  the  trial  bum; 

(B)  Feed  rate  of  total  hazardous  waste 
and  piunpable  hazardous  waste,  eadi 
measured  and  specified  as  prescribed  in 
paragraph  (e)(6)(i)  of  this  section; 

(C)  Feed  rate  of  each  metal  in  this 
foUowing  feedstreams.  measiued  and 
specified  as  prescribed  in  paragraphs 
(e)(6)  of  this  section: 

(1)  Total  feed  streama: 

(2)  Total  hazardoua  wests  feed  and 

(3)  Total  pumpable  hazardoua  waste    . 
feed; 


Fwletd  Ragiiler  /  Vol  56.  No.  35  /  Thursday,  February  21.  1991  /  Rules  and  Regulationa 


72U 


(D)  Total  feed  rate  of  chlorine  and 
chloride  hi  total  feed  streams  measured 
and  specified  as  prescribed  in  paragraph 
(e)(6)  of  this  section; 

^  Maximum  combustion  gas 
temperature  measured  at  a  location 
indicative  of  combustion  chamber 
temperature,  and  measured  and 
specified  as  prescribed  in  paragraph 
(e)(6)  of  this  section: 

(F)  Maximum  flue  gas  temperature  at 
the  inlet  to  the  particulate  matter  air 
pollution  control  system  measured  and 
specified  as  prescribed  in  paragraph 
(e)(8)  of  this  section; 

(G)  Maximum  device  production  rate 
when  producing  normal  product 
expresst>d  in  appropriate  units  and 
measured  and  specified  as  prescribed  in 
paragraph  (e)(6)  of  this  section; 

(H)  Appropriate  controls  on  operation 
and  maintenance  of  the  hazardous 
waste  firing  system  and  any  air 
pollution  control  system; 

(I)  Allowable  variation  in  boiler  and 
industrial  fumace  system  design 
including  any  air  pollution  control 
system  or  operating  procedures;  and 

(J)  Such  other  operating  requirements 
as  are  necessary  to  ensura  that  the 
metals  standards  under  ii  286.106(c)  or 
266.106(d)  are  met 

(iii)  For  conformance  with  an 
alternative  implementation  approach 
approved  by  the  Director  under 
i  286.106(1).  the  pennit  will  specify  die 
foUowing  operating  requirements: 

(A)  Maximum  emission  rate  for  each 
metal  specified  as  the  average  emission 
rate  during  the  trial  bum; 

(B)  Feed  rate  of  total  hazardous  waste 
and  pumpable  hazardous  waste,  each 
measured  and  specified  as  prescribed  in 
paragraph  (e)(8)(i)  of  this  section; 

(C)  Feed  rate  of  each  metal  in  the 
foUowiiig  feedstreams.  measured  and 
specified  as  prescribed  in  paragraph 
(e)(8)  of  this  section: 

(1)  Total  hazardous  waste  feed;  and 

(2)  Total  pumpable  hazardous  waste 
feed; 

(D)  Total  feed  rate  of  chlorine  and 
chloride  in  total  feed  streams  measured 
and  specified  prescribed  in  paragraph 
(e)(6)  of  diis  section; 

(E)  Maximum  combustion  gas 
temperature  measured  at  a  location 
indicative  of  combustion  chamber 
temperature,  and  measured  and 
specified  as  prescribed  in  paragraph 
(e)(6)  of  this  section; 

(F)  Maximum  flue  gas  temperature  at 
the  inlet  to  the  particdate  matter  air 
pollution  control  system  measured  and 
specified  as  prescribed  in  paragraph 
(eH6)  of  diis  section: 

(G)  Maximum  device  production  rate 
when  producing  normal  product 
expressed  in  appropriate  units  and 


measured  and  specified  as  prescribed  in 
paragraph  (e)(6)  of  this  section; 

(H)  Appropriate  controls  on  operation 
and  maintenance  of  the  hazardous 
waste  firing  system  and  any  air 
pollution  control  system; 

(I)  Allowable  variation  in  boiler  and 
industrial  fumace  system  design 
including  any  air  pollution  control 
system  or  operating  procedures;  and 

(])  Such  other  operating  requirements 
as  are  necessary  to  ensure  that  the 
metals  standards  under  SS  286.108(c)  or 
2e6.106(d)  are  met 

(5)  Requirements  to  ensure 
conformance  with  the  hydrogen  chloride 
and  chlorine  gas  standards,  (i)  For 
conformance  with  the  Tier  I  total 
chloride  and  chlorine  feed  rate 
screening  limits  of  S  268.107(b)(1),  the 
permit  will  specify  the  following 
operating  requirements: 

(A)  Feed  rate  of  total  chloride  and 
chlorine  in  hazardous  waste,  other  fiiels. 
and  industrial  fumace  feedstocks 
measured  and  specified  as  prescribed  in 
paragraph  (e)(8)  of  this  section; 

(B)  Feed  rate  of  total  hazardous  waste 
measured  and  specified  as  prescribed  in 
paragraph  (e)(6)  of  this  section; 

(C)  A  sampling  and  analysis  program 
for  total  chloride  and  chorline  for  tibe 
hazardous  waste.  Other  fuels,  and 
industrial  fumace  feestocks: 

(ii)  For  conformance  with  the  Tier  II 
HCl  and  Cli  emission  rate  screening 
limits  under  S  266.107(b)(2)  and  die  Tier 
in  HCl  and  C]»  controls  under 
i  266.107(c),  the  permit  will  specify  the 
following  operating  requirements: 

(A )  Maximum  emission  rate  for  HCl 
and  for  Cli  specified  as  the  average 
emission  rate  during  the  trial  bum; 

(B)  Feed  rate  of  total  hazardous  waste 
measured  and  specified  as  prescribed  in 
paragraph  (e)(8)  of  this  section; 

(C)  Total  feed  rate  of  chlorine  and 
chloride  in  total  feed  streams,  measured 
and  specified  as  prescribed  in  paragraph 
(e)(8)  of  this  section; 

(D)  Maximum  device  production  rate 
when  producing  normal  product 
expressed  in  appropriate  units, 
measured  and  specified  as  prescribed  in 
paragraph  (e)(6)  of  this  section; 

(E)  Appropriate  controls  on  operation 
and  maintenance  of  the  hazardous 
waste  firing  system  and  any  air 
pollution  control  system; 

(F)  Allowable  variation  in  boiler  and 
industrial  fumace  system  design 
including  any  air  pollution  control 
system  or  operating  procedures;  and 

(G)  Such  other  operating  requirements 
as  are  necessary  to  ensure  that  the  HCl 
and  Ck  standards  under  {  266.107  (b)(2) 
or  (c)  are  met 

(6)  Measuring  paramenters  and 
establishing  limits  based  on  trial  bum 


data — [i]  General  requirements.  As 
specified  in  paragraphs  (eK2)  through 
(e)(S)  of  this  section,  eadi  operating 
parameter  shall  be  measured,  and 
pennit  limits  on  the  parameter  shall  be 
established,  according  to  either  of  the 
following  procedures: 

(A)  Instantaneous  limits.  A  parameter 
may  be  measured  and  recorded  on  an 
instantaneous  basis  (i.e.,  the  value  that 
occun  at  any  time)  and  the  permit  limit 
specified  as  the  time-weighted  average 
during  all  valid  runs  of  the  trial  bum;  or 

(B)  Hourly  rolling  average.  [1)  The 
limit  for  a  parameter  may  be  established 
and  continuously  monitored  on  an 
hourly  rolling  average  basis  defined  as 
follows: 

(/)  A  continuous  monitor  is  one  which 
continuously  samples  the  regulated 
parameter  without  interruption,  and 
evaluates  the  detector  response  at  least 
once  each  15  seconds,  and  computes 
and  records  the  average  value  at  least 
every  60  seconds. 

[iii  An  hourfy  rolling  average  is  the 
aritlunetic  means  of  the  80  most  recent 
1-minute  average  values  recorded  by  the 
continuous  monitoring  system. 

(2)  The  pennit  limit  for  the  parameter 
shall  be  estabUshed  based  on  trial  bom 
data  as  the  average  over  all  valid  test 
runs  of  the  highest  hourly  rolling 
average  value  for  each  run. 

(ii)  Rolling  average  limits  for 
carcinogenic  metals  and  lead.  Feed  rate 
limits  for  the  carcinogenic  metals  (i.e.. 
arsenic,  beryllium,  cadmium  and 
chromium)  and  lead  may  be  established 
either  on  an  hourly  rolling  average  basis 
as  prescribed  by  paragraph  (e)(6)(!)  of 
this  section  or  on  (up  to)  a  24  hour 
rolling  average  basis.  If  the  owner  or 
opeator  elects  to  use  an  average  period 
from  2  to  24  hours: 

(A)  The  feed  rate  of  each  metal  shall 
be  limited  at  any  time  to  ten  times  the 
feed  rate  that  would  be  allowed  on  an 
hourly  rolling  average  basis; 

(B)  The  continuous  monitor  shall  meet 
the  following  specifications: 

(/]  A  continuous  monitor  is  one  which 
continuously  samples  the  regulated 
parameter  without  interruption,  and 
evaluates  the  detector  response  at  least 
once  each  15  seconds,  and  computes 
and  records  the  average  value  at  least 
every  80  seconds. 

(2)  The  rolling  average  for  the  selected 
averaging  period  is  defined  as  the 
arithmetic  mean  of  the  most  recent  one 
hour  blodc  average  for  the  average 
period.  A  one  hour  block  average  is  the 
arithmetic  mean  of  the  one  minute 
averages  recorded  during  the  80-minnte 
period  beginning  at  one  minute  after  the 
beginning  of  preceding  clock  hour  and 
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(C)  The  pennit  limit  for  the  feed  rate 
of  each  metal  shall  be  established  based 
on  trial  bum  data  as  the  average  over  all 
valid  teat  runs  of  the  highest  hourly 
rolling  average  feed  rata  for  each  run. 

(iii)  Feed  rate  limits  for  metals,  total 
chloride  and  chlorine,  and  ash.  Feed 
rate  limits  for  metals,  total  chlorine  and 
chloride,  and  ash  are  established  and 
monitored  by  knowing  the  concentration 
of  the  substance  (Le.,  metals,  chloride/ 
chlorine,  and  ash)  in  each  feedstream 
and  the  flow  rate  of  the  feedstream.  To 
monitor  the  feed  rata  of  these 
substances,  the  flow  rate  of  each 
feedstream  must  be  monitored  under  the 
continuous  monitoring  requirements  of 
paragraphs  (e)(6]  (i)  and  (ii)  of  this 
section. 

(iv)  Conduct  of  trial  bum  testing.  (A) 
If  compliance  with  all  applicable 
emissions  standards  of  il  266.104 
through  266.107  is  not  demonstrated 
simultaneously  during  a  set  of  test  runs, 
the  operating  conditions  of  additional 
test  runs  required  to  demonstrate 
compliance  with  remaining  emissions 
standards  must  be  as  close  as  possible 
to  the  original  operating  conditions. 

(B)  Prior  to  obtaining  test  data  for 
purpoaes  of  demonstrating  compliance 
nvith  the  emissions  standards  of 

I  i  286.104  through  286.107  or 
establishing  limits  on  operating 
parameters  under  this  section,  the 
facility  must  operate  under  trial  bum 
conditions  for  a  stifBdent  period  to 
reach  steady-state  operations.  The 
Director  may  determine,  however,  that 
industrial  furnaces  that  recycle  collected 
particulate  matter  back  into  the  furnace 
and  that  comply  with  an  alternative 
implementation  approach  for  metals 
under  |  266.106(f).  need  not  reach  steady 
state  conditions  with  respect  to  the  flow 
of  metals  in  the  system  prior  to 
begiiming  compliance  testing  for  metals 
emissions. 

(C)  Trial  bum  data  on  die  level  of  an 
operating  parameter  for  which  a  limit 
must  be  established  in  the  permit  must 
be  obtained  during  emissions  sampling 
for  the  pollutant(8)  (i.e.,  metals,  PM, 
HCl/Cls.  organic  compounds)  for  which 
the  parameter  must  be  established  as 
specified  by  paragraph  (e)  of  this 
section. 

(7)  General  requirement* — (i)  Fugitive 
emissions.  Fugitive  emissions  must  be 
controlled  by: 

(A)  Keeping  the  combustion  zone 
totally  sealed  against  fugitive  emissions; 
or 

(B)  Maintaining  the  combustion  rone 
pressure  lower  than  atmospheric 
pressure:  or 

(C)  An  alternate  means  of  control 
demonstrated  (writh  part  B  of  the  permit 
application)  to  jmivide  fugitive 


emissions  control  equivalent  to 
maintenance  of  combustion  zone 
pressure  lower  than  atmospheric 
pressure. 

(ii)  Automatic  waste  feed  cutoff.  A 
boiler  or  industrial  furnace  must  be 
operated  with  a  functioning  system  that 
automatically  cuts  off  the  hazardous 
waste  feed  when  operating  conditions 
deviate  from  those  established  under 
this  section.  The  Director  may  limit  the 
number  of  cutoffs  per  an  operating 
period  on  a  case-by-case  basis.  In 
addition: 

(A)  The  permit  limit  for  (the  indicator 
of)  minimum  combustion  chamber 
temperature  must  be  maintained  while 
hazardous  waste  or  hazardous  waste 
residues  remain  in  the  combustion 
chamber, 

(B)  Exhaust  gases  must  be  ducted  to 
the  air  pollution  control  system  operated 
in  accordance  with  the  permit 
requirements  while  hazardous  waste  or 
hazardous  waste  residues  remain  in  the 
combustion  chamber,  and 

(C)  Operating  parameters  for  which 
permit  limits  are  established  must 
continue  to  be  monitored  during  the 
cutoS.  and  the  hazardous  waste  feed 
shall  not  be  restarted  until  the  levels  of 
those  parameters  comply  with  the 
permit  limits.  For  parameters  that  may 
be  monitored  on  an  instantaneous  basis, 
the  Director  will  establish  a  minimum 
period  of  time  after  a  waste  feed  cutoff 
during  which  the  parameter  must  not 
exceed  the  permit  limit  before  the 
hazardous  waste  feed  may  be  restarted 

(iii)  Changes.  A  boiler  or  industrial 
furnace  must  cease  burning  hazardous 
waste  when  changes  in  combustion 

Eroperties.  or  feed  rates  of  the 
azardous  waste,  other  fuels,  or 
industrial  furnace  feedstocks,  or 
changes  in  the  boiler  or  industrial 
fumace  design  or  operating  conditions 
deviate  from  the  limits  as  specified  in 
the  permit 

(8)  Monitoring  and  Inspections,  (i)  The 
owner  or  operator  must  monitor  and 
record  the  following,  at  a  minimum, 
while  burning  hazardous  waste: 

(A)  If  specified  by  the  peraiit  feed 
rates  and  composition  of  hazardous 
waste,  other  fuels,  and  industrial 
fumace  feedstocks,  and  feed  rates  of 
ash,  metals,  and  total  chloride  and 
chlorine: 

(B)  If  specified  by  the  permit,  carbon 
monoxide  (CO),  hydrocarbons  (HC),  and 
oxygen  on  a  continuous  basis  at  a 
common  point  in  the  boiler  or  industrial 
fumace  downstream  of  the  combustion 
zone  and  prior  to  release  of  stack  gases 
to  the  atmosphere  in  accordance  with 
operating  requirements  specified  in 
paragraph  (e)(2)(ii)  of  this  section.  CO, 
HC,  and  oxygen  monitors  must  be 


installed  operated  and  maintained  in 
accordance  with  methods  specified  in 
appendix  DC  of  this  pari 

(C)  Upon  the  request  of  the  Director, 
sampling  and  analysis  of  the  hazardous 
waste  (and  other  fuels  and  industrial 
fumace  feedstocks  as  appropriate), 
residues,  and  exhaust  emissions  must  be 
conducted  to  verify  that  the  operating 
requirements  established  in  the  permit 
achieve  the  applicable  standards  of 
S§  266.104.  286.105,  286.106,  and  286.107. 

(ii)  All  monitors  shall  record  data  in 
units  corresponding  to  the  permit  limit 
unless  otherwise  specified  in  the  permit. 

(iii)  The  boiler  or  industrial  furnace 
and  associated  equipment  (pumps, 
values,  pipes,  fuel  storage  tanks,  etc.) 
must  be  subjected  to  thorough  visual 
inspection  when  it  contains  hazardous 
waste,  at  least  daily  for  leaks,  spills, 
fugitive  emissions,  and  signs  of 
tampering. 

(iv)  The  automatic  hazardous  waste 
feed  cutoff  system  and  associated 
alarms  must  be  tested  at  least  once 
every  7  days  when  hazardous  waste  is 
burned  to  verify  operability,  unless  the 
applicant  demonstrates  to  the  Director 
that  weekly  inspections  will  unduly 
restrict  or  upset  operations  and  that  less 
fr«quent  inspections  will  be  adequate. 
At  a  minimum,  operational  testing  must 
be  conducted  at  least  once  every  30 
days. 

(v)  These  monitoring  and  inspection 
data  must  be  recorded  and  the  records 
must  be  placed  in  the  operating  record 
required  by  1 264.73  of  this  chapter. 

(9)  Direct  transfer  to  the  burner.  If 
hazardous  waste  is  directly  transferred 
bom  a  transport  vehicle  to  a  boiler  or 
industrial  furnace  without  the  use  of  a 
storage  unit  the  owner  and  operator 
must  comply  with  S  286.111. 

(10)  Recordkeeping.  The  owner  or 
operator  must  keep  Ui  the  operating 
record  of  the  facility  all  information  and 
data  required  by  this  section  for  not  less 
than  three  years. 

(11)  Closure.  At  closure,  the  owner  or 
operator  must  remove  all  hazardous 
waste  and  hazardous  waste  residues 
(including,  but  not  limited  to.  ash. 
scrubber  waters,  and  scmbber  sludges) 
bom  the  boiler  or  industrial  fumace. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0073) 

(266.103   kitMlin  status  standards  for 
bumera. 

(a)  Purpose,  scope,  applicability. — (1) 
General,  (i)  The  purpose  of  this  section 
is  to  establish  minimum  national 
standards  for  owners  and  operators  of 
"existing"  boilers  and  industrial 
furnaces  that  bum  hazardous  waste 
wbere  such  standards  define  the 
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acceptable  management  of  hazardous 
waste  daring  the  period  of  interim 
status.  The  standards  of  this  section 
apply  to  owners  and  opeiators  of 
existing  facilities  until  either  a  pennit  is 
issued  under  |  266.102(d)  or  ondl  closure 
responsibilities  identified  in  this  section 
arefuifiUed 

(ii)  Existing  or  in  existence  means  a 
boUer  or  industrial  fumace  that  on  or 
before  Aogust  21, 1091  is  either  in 
operation  bximing  or  processing 
hazardous  waste  or  for  which 
constraction  (including  the  ancillary 
facilities  to  bum  to  process  the 
hazardous  waste)  has  commenced  A 
facility  has  oommenoed  construction  if 
the  owner  or  operator  has  obtained  the 
Federal,  State,  and  local  approvals  or 
permits  necessary  to  begin  physical 
constmction;  and  either 

(A)  A  continuous  on-site,  physical 
constraction  program  has  begun;  or 

(6)  The  owner  or  operator  has  entered 
into  contractual  obligations— which 
cannot  be  canceled  or  modified  without 
substantial  loss— for  physical 
construction  of  the  facility  to  be 
completed  within  a  reasonable  time. 

(iii)  If  a  boiler  or  industrial  fumace  is 
located  at  a  facility  that  already  has  a 
permit  or  interim  status,  then  the  facility 
must  comply  «vith  the  applicable 
regulations  dealing  with  permit 
modifications  in  S  270.42  or  changes  in 
interim  status  in  fi  270.72  of  this  chapter. 

(2)  Exemptions.  The  requirements  of 
this  section  do  not  apply  to  hazardous 
waste  and  facilities  exempt  under 

S  1280.100(b).  or  26e.ioa 

(3)  Prohibition  or  burning  dioxin- 
listed  wastes.  Hazardous  waste  listed 
for  dioxin  or  derived  from  any  of  the 
following  dioxin-listed  wastes  may  not 
be  burned  in  a  boiler  or  industrial 
fumace  operating  under  interim  status: 
EPA  Hazardous  Waste  Numbers  F020, 
F021.  F022,  F023,  F026.  or  F027. 

(4)  Applicability  of  part  26S 
standards.  Owners  and  operators  of 
boilers  and  industrial  furnaces  that  bum 
hazardous  waste  and  are  operating 
under  interim  status  are  subject  to  the 
following  provisions  of  part  265  of  this 
chapter,  except  as  provided  otherwise 
by  diis  section: 

(i)  In  subpart  A  (General),  |  285.4; 

(ii)  In  subpart  B  (General  facility 
standards).  {{  285.11-285.17; 

(iii)  In  subpart  C  (fteparedness  and 
prevention).  S§  285.31-265.37; 

(iv)  In  subpart  D  (Contingency  plan 
and  emei^gency  procedures).  tS  265.51- 
265^8: 

(v)  In  subpart  E  (Manifest  system, 
recordkeeping,  and  reporting), 
II  2e5.n-286.77.  except  that  ||  28671. 
265.72,  and  285.76  do  not  api^  to 
owners  and  operator*  of  on-rite 


facilities  that  do  not  receive  any 
hazardous  waste  from  off-site  sources; 

(vi)  In  sabpart  G  (Closure  and  post- 
closure),  II  265.111-266.115; 

(vil]  In  subpart  H  (Financial 
requirements),  ||  265.141, 265.142. 
285.143,  and  285.147-265.151,  except  that 
States  and  the  Federal  government  are 
exempt  bom  the  requirements  of 
subpart  H;  and 

(viii)  Subpart  BB  (Air  emission 
standards  for  equipment  leaks),  except 
I  265.10S0(a). 

(5)  Special  requirements  for  furnaces. 
The  following  controls  apply  during 
interim  status  to  industrial  furnaces 
(e.g.,  kilns,  cupolas)  that  feed  hazardous 
waste  for  a  purpose  other  than  solely  as 
an  ingredient  (see  paragraph  (a)(5)(ii)  of 
this  section)  at  any  location  other  than 
the  hot  end  where  products  are  normally 
discharged  and  where  fuels  are 
normally  fired: 

(i)  Controls.  (A)  The  hazardous  waste 
shall  be  fed  at  a  location  where 
combustion  gas  temperatures  are  at 
least  1800  T; 

(B)  The  owner  or  operator  must 
determine  that  adequate  oxygen  is 
present  in  combustion  gases  to  combust 
organic  constituents  in  the  waste  and 
retain  documentation  of  such 
determination  in  the  facility  record; 

(C)  For  cement  kiln  systems,  the 
hazaiidous  waste  shall  be  fed  into  the 
kiln;  and 

(D)  He  hydrocarbon  controls  of 

I  266.104(c)  or  paragraf^  (c)(7KU)  of  this 
section  apply  upon  certification  of 
compliance  under  paragraph  (c)  of  thia 
section  irrespective  of  the  CO  level 
achieved  during  the  compliance  test 

(ii)  Banung  hazardous  waste  solely  as 
an  ingredient  A  hazardous  waste  is 
bomed  for  a  purpose  other  than  solely 
as  an  ingredient  if  it  meets  either  of 
these  criteria: 

(A)  Hie  hazardous  waste  has  a  total 
concentration  of  nonmetal  compounds 
listed  in  part  261,  appendix  Vm,  of  tfiis 
chapter  exceeding  500  nim  by  weight 
as-generated  (and,  so,  U  considered  to 
be  bumed  for  destruction):  or 

(B)  The  hazardoua  waste  has  a 
heating  value  of  5X100  Btu/lb  or  more, 
as-generated  or  as-fired  (and  so,  is 
considered  to  be  bumed  as  fiiel). 

(6)  Restrictions  on  burning  hazardous 
waste  that  is  not  a  fuel.  Prior  to 
certiflcation  of  compliance  under 
paragraph  (c)  of  this  section,  ownen 
and  operetora  shall  not  feed  hazardous 
waste  (other  than  hazardous  waste 
bumed  solely  as  an  ingredient)  in  a 
boiler  or  industrial  fumace  that  has  a 
heating  valoe  lesa  dian  5,000  Bta/lb,  as- 
generated  except  for  purposes  of 
compliance  testing  (or  testfeng  prior  to 


compliance  testing)  for  a  total  period  of 
time  not  to  exceed  720  hours. 

(7)  Direct  transfer  to  the  burner.  If 
hazardous  waste  is  directly  transferred  / 
from  a  transport  vehicle  to  a  boiler  or    ■ 
industrial  fumace  without  the  use  of  a 
storage  unit  the  owner  and  operator 
must  comply  with  |  286.111. 

(b)  Certification  of  precompliance — 
(1)  General.  Hie  owner  or  operator  nuist 
provide  complete  and  accurate 
information  specified  in  paragraph  (bK2] 
of  this  section  to  the  Director  on  or 
before  August  21, 1991,  and  must 
esteblish  limits  for  the  operating 
parameters  specified  in  paragraph  (bX3) 
of  diis  section.  Such  information  is 
termed  a  "certification  of 
precompliance"  and  constitutes  a 
certification  that  the  owner  or  operator 
has  determined  that  when  the  facility  is 
operated  within  the  limits  specified  in 
paragraph  (b)(3)  of  this  section,  the 
owner  or  operator  believes  that  using 
best  engineering  judgment  emissions  of 
particulate  matter,  metels,  and  HCI  and 
Ck  are  not  likely  to  exceed  the  limite 
provided  by  U  266.105,  266.106,  and 
266.107.  Hie  facility  may  bum  hazardous 
waste  only  under  the  operating 
conditions  that  the  owner  or  operator 
esteblishes  under  paragraph  (b)(3)  of 
this  section  until  the  owner  or  operator 
submite  a  revised  certification  of 
precompliance  under  paragraph  (b)(8)  of 
this  section  or  a  certification  of 
compliance  under  paragraph  (c)  of  this 
section,  or  until  a  permit  is  issued 

(2)  Information  required.  The 
following  information  must  be  submitted 
with  the  certification  of  precompliance 
to  support  the  deteraunation  that  the 
limite  esteblished  for  the  operating 
parameters  identified  in  paragraph  (b)(3) 
of  this  section  are  not  likely  to  result  in 
an  exceedanoe  of  the  allowable 
emission  rates  for  particulate  siatter. 
metals,  and  HCI  and  Ck: 

(i)  General  facility  information: 

(A)  EPA  facility  ID  number 

(B)  Facility  name,  ctHitect  penon, 
telephone  number,  and  address; 

(C)  Description  of  boilers  and 
industrial  furnaces  burning  hazardous 
waste,  indading  type  and  capacity  of 
device; 

(D)  A  scaled  plot  plan  showing  the 
entire  facility  and  location  of  the  boilers 
and  industrial  fnmaoes  burning 
hazardous  waste;  and 

(E)  A  description  (tf  the  air  pollution 
control  system  on  eadi  device  burning 
hazardous  waste,  including  the 
temperature  of  the  flue  gas  at  the  inlet  to 
the  particulate  matter  control  s]rstem. 

(ii)  Except  for  facilities  complying 
with  the  Tier  I  feed  rate  screening  linite 
for  metals  or  total  chlorine  and  chloride 
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provided  by  1 1 286.100  (b)  or  (e)  and 
288.107  (b)(1)  or  (e)  respectively,  the 
estimated  uncontrolled  (at  the  inlet  to 
the  air  pollution  control  system) 
emissions  of  particulate  matter,  each 
metal  controlled  by  i  288.106,  and 
hydrogen  chloride  and  chlorine,  and  the 
following  information  to  support  such 
determinations: 

(A)  The  feed  rate  Ob/hr)  of  ash. 
chlorine,  antimony,  arsenic,  barium, 
beryllium,  cadmium,  chromium,  lead, 
mercury,  silver,  thallium  in  each 
feedstream  (hazardous  waste,  other 
fuels,  industrial  furnace  feedstocks): 

(B)  The  estimated  partitioning  factor 
to  the  combustion  gas  for  the  materials 
identified  in  paragraph  (b)(ii)(A)  of  this 
section  and  the  basis  for  the  estimate 
and  an  estimate  of  the  partitioning  to 
HQ  and  Ot  of  total  chloride  and 
chlorine  in  feed  materials.  To  estimate 
the  partitioning  factor,  the  owner  or 
op««tor  must  use  either  best 
engineering  judgment  or  the  procedures 
specified  in  appendix  DC  of  this  part 

(C)  For  industrial  furnaces  that 
recycle  collected  particulate  matter  (FM) 
bade  into  the  furnace  and  that  will 
certify  compliance  with  the  metals 
emissions  standards  under  paragraph 
(c)(3)(ii)(A),  the  estimated  enrichment 
factor  for  each  metal.  To  estimate  the 
enrichment  factor,  the  owner  or  operator 
must  use  either  best  engineering 
Judgment  or  the  procedures  specified  in 
"Alternative  Methodology  for 
Implementing  Metals  Controls"  in 
appendix  IX  of  this  part 

(D)  If  best  engineering  judgment  is 
used  to  estimate  partitioning  factors  or 
enrichment  factors  under  paragraphs 
(b)(U)(B)  or  (b)(ii)(C)  respectively,  the 
basis  for  the  judgment  When  best 
engineering  jud^rnent  is  used  to  develop 
or  evaluate  data  or  information  and 
make  determinations  under  this  section, 
the  determinations- must  be  made  by  a 
qualified,  registered  professional 
engineer  and  a  certification  of  his/her 
determinations  in  accordance  with 

i  Z7ail(d)  of  this  chapter  must  be 
provided  in  the  certification  of 
precompliance. 

(iii)  For  facilities  complying  with  the 
Tier  I  feed  rate  screening  limits  for 
metals  or  total  chlorine  and  chloride 
provided  by  ii  266.108  (b)  or  (e)  and 
288.107  (b)(1)  or  (e).  the  feed  rate  (Ib/hr) 
of  total  chloride  and  chlorine,  antimony, 
arsenic,  barium,  berylliimi,  cadmium, 
chromium,  lead,  mercury,  silver,  and 
thallium  in  each  feedstream  (hazardous 
waste,  other  fuels,  industrial  furnace 
feedstocks). 

(iv)  For  facilities  complying  with  the 
Tier  0  or  Tier  m  emission  limiU  for 
metals  or  HQ  and  Ck  (under  f  1 288.106 
(c)  or  (d)  or  288.107(bK2)  or  (c)).  the 


estimated  controlled  (outlet  of  the  air 
pollution  control  system)  emissions 
rates  of  paticulate  matter,  each  metal 
continued  by  |  266.106.  and  HQ  and  da. 
and  the  following  information  to  support 
such  determinations: 

(A)  The  estimated  air  pollution  control 
system  (APCS)  removal  efficiency  for 
particulate  matter,  HCL  CW.  antimony, 
arsenic  barium,  beryllium,  cadmium, 
chromiimi.  lead,  mercury,  silver,  and 
thallium. 

(B)  To  estimate  APCS  removal 
efficiency,  the  owner  or  operator  must 
use  either  best  engineering  judgment  or 
the  procedures  prescribed  in  appendix 
DC  of  this  part 

(C)  If  best  engineering  judgment  is 
used  to  estimate  APCS  removal 
efficiency,  the  basis  for  the  judgment 
Use  of  best  engineering  judgment  must 
be  in  conformance  with  provisions  of 
paragraph  (b)(2)(U)(D)  of  this  section. 

(v)  Determination  of  allowable 
emissions  rates  for  HCl  Ck,  antimony, 
arsenic  barium,  beryllium,  cadmium, 
chromium,  lead,  mercury,  silver,  and 
thallium,  and  the  following  information 
to  support  such  determinations: 

(A)  For  all  facilities: 

[1]  Physical  stack  height: 

[2]  Good  engineering  practice  stack 
height  as  defined  by  40  CFR  51.100(ii); 

(J)  Maximum  flue  gas  flow  rate; 

[4]  Maximum  flue  gas  temperature; 

(5)  Attach  a  US  Geological  Service 
topographic  map  (or  eqivalent)  showing 
the  facility  location  and  surrounding 
land  withLn  5  km  of  the  facility. 

(d)  Identify  terrain  type:  complex  or 
noncomplex;  and 

(7)  Identify  land  use:  urban  or  rural 

(B)  For  owners  and  operators  using 
Tier  in  site  specific  dispersion  modeling 
to  determine  allowable  levels  under 

§  28e.l08(d)  or  9  266.107(c).  or  adjusted 
Tier  I  feed  rate  screening  limits  under 
§S  288.106(e)  or  268.107(e): 

(2)  Dispersion  model  and  version 
used; 

[2]  Source  of  meterological  data: 

[3]  The  dilution  factor  in  micrograms 
per  cubic  meter  per  gram  per  second  of 
emissions  for  the  maximum  annual 
average  off-site  (unless  on-site  is 
required)  ground  level  concentration 
(Kffil  location):  and 

[4)  Indicate  the  MEI  location  on  the 
map  required  under  paragraph 
(b)(2){v)(A)(5); 

(vi)  For  facilities  complying  with  the 
Tier  II  or  in  emissions  rate  controls  for 
metals  or  HCl  and  Ck.  a  comparison  of 
the  estimated  controlled  emissions  rates 
determined  under  paragraph  (b)(2)(iv) 
with  the  allowable  emission  rates 
determined  under  paragraph  (b)(2)(v): 

(vU)  For  fadlitiea  complying  with  tiie 
Her  I  (or  ac^usted  Tier  I)  feed  rate 


screening  Uaiits  for  metals  or  total 
chloride  and  chlorine,  a  comparison  of 
actual  feed  rates  of  each  metal  and  total 
chlorine  and  chloride  determined  under 
paragraph  (b)(2)(iii)  of  this  section  to  the 
Tier  I  allowable  feed  rates;  and 

(viii)  For  industrial  furnaces  that  feed 
hazardous  waste  for  any  puipose  other 
than  solely  as  an  ingredient  (as  defined 
by  paragraph  (a)(5)(ii)  of  this  section)  at 
any  location  other  than  the  product 
discharge  end  of  the  device, 
documentation  of  compliance  with  the 
requirements  of  paragraphs  (a)(5)(i)  (A). 
(B),  and  (C)  of  this  section. 

(ix)  For  industrial  furnaces  that 
recycle  collected  particulate  matter  (PM) 
bade  into  the  furnace  and  that  will 
certify  compliance  with  the  metals 
emissions  standards  under  paragraph 
(c)(3)(ii)  (A)  of  this  section: 

(A)  The  applicable  particulate  matter 
standard  in  Ib/hr  and 

(B)  The  precompliance  limit  on  the 
concentration  of  each  metal  in  collected 
PM. 

(3)  Limits  on  operating  conditions. 
The  owner  and  operator  shall  establish 
limits  on  the  following  parameters- 
consistent  with  the  determinations  made 
under  paragraph  (b)(2)  of  this  section 
and  certify  (under  provisions  of 
paragraph  (b)(9)  of  this  section)  to  the 
Director  that  tiie  fadlify  will  operate 
within  the  limits  during  hiterim  status 
when  there  is  hazardous  waste  in  the 
unit  until  revised  certification  of 
precompliance  under  paragraph  (bK8)  of 
this  section  or  certification  of 
compliance  under  paragraph  (c)  of  this 
section: 

(i)  Feed  rate  of  total  hazardous  waste 
and  (unless  complying  with  the  Tier  I  or 
adjusted  Her  I  metals  feed  rate 
screening  limits  under  {  268.108(b)  or 
(e))  pumpable  hazardous  waste; 

(ii)  Feed  rate  of  each  metal  in  the 
following  feed  streams: 

(A)  Total  feed  streams,  except  that 
industrial  furnaces  that  comply  with  the 
alternative  metals  implementation 
approach  under  paragraph  (b)(4)  of  this 
section  must  specify  limits  on  the 
concentration  of  each  metal  in  collected 
particulate  matter  in  lieu  of  feed  rate 
limits  for  total  feedstreams; 

(B)  Total  hazardous  waste  feed;  and 

(C)  Total  pumpable  hazardous  waste 
feed,  unless  complying  with  the  Her  I  or 
adjusted  Tier  I  metals  feed  rate 
screening  limits  under  {  288.106  (b)  or 

(e): 

(iii)  Total  feed  rate  of  chlorine  and 
chloride  in  total  feed  streams: 

(iv)  Total  feed  rate  of  ash  in  total  feed 
streams,  except  that  the  ash  feed  rate 
for  cement  kilns  and  light-weight 
aggregate  kilns  is  not  limited:  and 
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(v)  Maximum  production  rate  of  the 
device  in  appropriate  units  when 
producing  normal  product 

(4)  Operating  requirements  for 
furnaces  that  recycle  PM.  Owners  and 
operators  of  furnaces  that  recycle 
collected  particulate  matter  (n^f)  back 
into  the  furnace  and  that  will  certify 
compliance  with  the  metals  emissions 
contiY)ls  under  paragraph  (c)(3)(ii)(A)  of 
this  section  must  comply  with  the 
special  operating  requirements  provided 
in  "Alternative  Methodology  for 
Implementing  Metals  Controls"  in 
appendix  IX  of  this  part 

(5)  Measurement  of  feed  rates  and 
production  rate — (i)  General 
requirements.  Limits  on  each  of  the 
parameters  specified  in  paragraph  (bK3) 
of  this  section  (except  for  limits  on 
metals  concentrations  in  collected 
particulate  matter  (PM)  for  industrial 
furnaces  that  recyde  collected  PM)  shall 
be  established  and  continuously 
monitored  under  either  of  the  following 
methods: 

(A)  Instantaneous  limits.  A  limit  for  a 
parameter  may  be  established  and 
continuously  monitored  on  an 
instantaneous  basis  (i.e.,  the  value  that 
occurs  at  any  time)  not  to  be  exceeded 
at  any  time;  or 

(B)  Hourly  rolling  average  limits.  A 
limit  for  a  parameter  may  be  established 
and  continuously  monitored  on  an 
hourly  rolling  average  basis  defined  as 
follows: 

(1)  A  continuous  monitor  is  one  which 
continuously  samples  the  regulated 
parameter  without  interruption,  and 
evaluates  the  detector  response  at  least 
once  each  15  seconds,  and  computes 
and  records  the  average  value  at  least 
every  60  seconds. 

(2)  An  hourly  rolling  average  is  the 
arithmetic  mean  of  the  60  most  recent  1- 
minute  average  values  recorded  by  the 
continuous  monitoring  system. 

(ii)  Rolling  average  limits  for 
carcinogenic  metals  and  lead.  Feed  rate 
limits  for  the  carcinogenic  metals 
(arsenic  beryllium,  cadmium,  and 
chromium)  and  lead  may  be  established 
either  on  an  hourly  rolling  average  basis 
as  prescribed  by  paragraph  (b)(5)(i)(B) 
or  on  (up  to)  a  24  hour  rolling  average 
basis.  If  the  owner  or  operator  elects  to 
use  an  averaging  period  horn  2  to  24 
hours: 

(A)  The  feed  rate  of  each  metal  shall 
be  limited  at  any  time  to  ten  times  the 
feed  rate  that  would  be  allowed  on  a 
hourly  rolling  average  basis; 

(B)  The  continuous  monitor  shall  meat 
the  foUowing  specifications: 

(1)  A  continuous  monitor  is  one  which 
continuously  samples  the  regulated 
parameter  without  interruption,  and 
evaluates  the  detector  response  at  least 


once  each  15  seconds,  and  computes 
and  records  the  average  value  at  least 
every  60  seconds. 

(2)  The  rolling  average  for  the  selected 
averaging  period  is  defined  as  the 
arithmetic  mean  of  the  most  recent  one 
hour  block  averages  for  the  averaging 
period.  A  one  hour  block  average  is  ^e 
arithmetic  mean  of  the  one  minute 
averages  recorded  during  the  60-minute 
period  beginning  at  one  minute  after  the 
beginning  of  preceding  dock  hour. 

(iii)  Feed  rate  limits  for  metals,  total 
chloride  and  chlorine,  and  ash.  Feed 
rate  limits  for  metals,  total  chlorine  and 
chloride,  and  ash  are  established  and 
monitored  by  knowing  the  concentration 
of  the  substance  (i.e.,  metals,  chloride/ 
chlorine,  and  ash)  in  each  feedstream 
and  the  flow  rate  of  the  feedstream.  To 
monitor  the  feed  rate  of  these 
substances,  the  flow  rate  of  each 
feedstream  must  be  monitored  under  the 
continuous  monitoring  requirements  of 
paragraphs  (b)(5)  (i)  and  (ii)  of  this 
section. 

(6)  Public  notice  requirements  at 
precompliance.  On  or  before  (the 
effective  date  of  this  rule]  the  owner  or 
operator  must  submit  a  notice  with  the 
following  information  for  publication  in 
a  major  local  newspaper  of  general 
circulation  and  send  a  copy  of  the  notice 
to  the  appropriate  units  of  State  and 
local  government.  The  owner  and 
operator  must  provide  to  the  Director 
with  the  certification  of  precompliance 
evidence  of  submitting  the  notice  for 
publication.  The  notice,  which  shall  be 
entiUed  "Notice  of  Certification  of 
Precompliance  with  Hazardous  Waste 
Burning  Requirements  of  40  CFR 
26e.l03(b)",  must  indude: 

(i)  Name  and  address  of  the  owner 
and  operator  of  the  facility  as  well  as 
the  location  of  the  device  burning 
hazardous  waste; 

(ii)  Date  that  the  certification  of 
precompUance  is  submitted  to  the 
Director; 

(iii)  Brief  description  of  the  regulatory 
process  required  to  comply  with  the 
interim  status  requirements  of  this 
section  induding  required  emissions 
testing  to  demonstrate  conformance 
with  emissions  standards  for  organic 
compounds,  particulate  matter,  metals, 
and  HCl  and  Cb: 

(iv)  Types  and  quantities  of  hazardous 
waste  burned  including,  but  not  limited 
to,  source,  whether  solids  or  liquids,  as 
well  as  an  appropriate  description  of  the 
waste: 

(v)  Type  of  device(s)  in  which  the 
hazardous  waste  is  burned  induding  a 
physical  description  and  maximimi 
production  rate  of  each  device; 


(vi)  Types  and  quantities  of  other 
fuels  and  industrial  furnace  feedstocks 
fed  to  each  tmit: 

(vii)  Brief  description  of  the  basis  for 
this  certification  of  precompliance  as 
specified  in  paragraph  (b)(2)  of  this 
section; 

(viii)  Locations  where  the  operating 
record  for  the  fadlify  can  be  viewed  and 
copied  by  interested  parties.  These 
locations  shall  at  a  miniTnnm  include: 

(A)  The  Agency  office  where  the 
supporting  documentation  was 
submitted  or  another  location 
designated  by  the  Director  and 

(B)  The  fadlify  site  where  the  device 
is  located; 

(be)  Notification  of  the  establishment 
of  a  fadlify  mailing  list  whereby 
interested  parties  shall  notify  the 
Agency  that  they  wish  to  be  placed  on 
the  mailing  list  to  receive  future 
information  and  notices  about  this 
facility;  and 

(x)  Location  (mailing  address)  of  the 
applicable  EPA  Regional  Office, 
Hazardous  Waste  Division,  where 
further  information  can  be  obtained  on 
EPA  regulation  of  hazardous  waste 
burning. 

(7)  Monitoring  other  operating 
parameters.  When  the  monitoring 
systems  for  the  operating  parameters 
listed  in  paragraphs  (c)(1)(v  through  xiii] 
of  this  section  are  installed  and 
operating  in  conformance  with  vendor 
specifications  or  (for  CO,  HC  and 
oxygen)  specifications  provided  by 
appendix  DC  of  this  part,  as  appropriate, 
the  parameters  shall  be  continuously 
monitored  and  records  shall  be 
maintained  in  the  operating  record. 

(8)  Revised  certification  of 
precompliance.  The  owner  or  operator 
may  revise  at  any  time  the  information 
and  operating  conditions  documented 
under  paragraphs  (b)(2)  and  (b)(3)  of  this 
section  in  the  certification  of 
precompUance  by  submitting  a  revised 
certification  of  precompliance  under 
procedures  provided  by  those 
paragraphs. 

(i)  The  public  notice  requirements  of 
paragraph  (b)(6]  of  this  section  do  not 
apply  to  recertifications. 

(ii)  The  owner  and  operator  must 
operate  the  fadlify  within  the  limits 
established  for  the  operating  parameters 
under  paragraph  (b)(3)  of  this  section 
until  a  revised  certification  is  submitted 
under  this  paragraph  or  a  certification  of 
compliance  is  submitted  under 
paragraph  (c)  of  this  section. 

(9)  Certification  of  precompliance 
statement  The  owner  or  operator  must    . 
indude  the  following  signed  statement 
with  the  certification  of  precompliance 
submitted  to  the  Diredor 
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"I  certify  oDdtf  paoalty  of  law  that  tfaia 
Information  waa  preparad  under  my  diractioa 
or  aaparvialon  In  accordance  with  a  tyatam 
deciyied  to  enaure  that  qualified  peraoonei 
properiy  9'^^"''^  and  evanatod  nie 
intonDatkM  and  avpporting  doumietrtation. 
Copiea  of  all  aaUaaioiia  taata.  diaperaioo 
modeling  reeulta  and  other  informatian  need 
to  determiBe  caaCoinance  with  the 
requlramanta  of  1 2e6.103(b)  are  available  at 
the  facility  and  can  be  obtained  from  the 
facility  contact  person  listed  above.  Baaed  on 
my  inquiry  of  the  person  or  persons  who 
manages  the  faciBty.  or  those  persons 
directly  responsible  for  gathering  the 
information,  the  tnfotraation  submitted  ia,  lo 
the  best  of  my  kaowladge  and  beliet  true, 
accnrats.  and  ooapkte.  I  am  aware  that  there 
are  significant  penalties  for  submitting  false 
IntnnnaHon.  inrJuding  the  possibility  of  fine 
and  impriaoameat  for  knowing  vlolaliona. 

I  also  acknowledge  that  the  operating 
limits  established  tai  this  certification 
pursuant  to  1 28S.103(b)  (3)  and  (4)  are 
enforceable  limits  at  which  the  facility  can 
legally  operate  daring  interim  stataa  ontlL  (1) 
A  revised  certification  of  precompliance  ia 
suhnlttad,  (2)  a  certification  of  compliance  is 
submitted,  or  (3)  an  operating  permit  ia 
iaaued." 

(c)  Certifwation  of  compliance.  On  or 
befor*  August  21, 1992.  the  owner  or 
operator  shall  conduct  emissions  testing 
to  documait  compliance  with  the 
emissioos  atandards  of  i|  266.104  (b) 
throogh  (e).  266.105, 286.106, 286.107,  and 
para^aph  (aXS)(i)(0)  of  this  sectioa 
under  the  proccKlurea  prescribed  by  this 
para^aph.  except  under  extensioas  of 
time  provided  by  paragraph  (c)(7).  Based 
on  the  compliance  test  the  owner  or 
operator  studl  submit  to  the  Director  a 
complete  and  accurate  "certification  of 
compUanoe"  (under  paragraph  (c)(4)  of 
this  section)  widi  those  emission 
standards  establishing  limits  on  the 
operatiBg  parameters  specified  in 
para^aph  (cMl)- 

(1)  Limjta  on  (grating  conditions. 
The  owner  or  opoator  shall  establish 
limits  on  the  following  parameters  based 
on  operations  during  the  compliance  test 
(under  pnxxdures  prescribed  in 
paragraph  (cK4)(iv)  of  this  section)  and 
include  these  limits  with  the 
certification  of  compliance.  The  boiler  or 
industrial  furnace  must  be  operated  in 
accordance  with  these  operating  limits 
at  all  times  when  there  is  hazanlous 
waste  in  tke  unit  until  an  operating 
permit  is  issued. 

(i)  Feed  rate  of  total  hazardous  waste 
and  (unless  complying  the  Tier  I  or 
adjusted  Tier  I  metals  feed  rate 
screening  limits  under  |  26aioe  (b)  or 
(e)].  pumpable  hazardous  waste: 

(ii)  Feed  rate  of  each  tnetal  in  the 
following  feedstreams: 

(A)  Total  feedstreams.  except  that 
industrial  furnaces  that  mttst  comply 
with  the  alternative  metals 


implemaotetioo  approach  under 
paragraph  (cH3Kii)  of  this  sectioa  auist 
spet^' limits  on  the  concentration  of 
each  metal  in  collected  particulate 
matter  in  lieu  of  feed  rate  limits  for  total 
feedstreams; 

(B)  Total  hazardous  waste  feed 
(unless  complying  with  the  Tier  I  or 
adjusted  Tier  I  metals  feed  rate 
screening  limits  under  |  286.106  (b)  or 
(e));  and 

(C)  Total  pumpable  hazardous  waste 
feed: 

(iii)  Total  feed  rate  of  chlorine  and 
chloride  in  total  feed  streams: 

(iv)  Total  feed  rate  of  ash  in  total  feed 
streams,  except  that  the  ash  feed  rate 
for  cement  kilns  and  light-weighted 
aggregate  kilns  is  not  limited; 

(v)  Carbon  monoxide  concentratioit 
and  where  required,  hydrocarbon 
concentration  in  stack  gas.  When 
cofloplying  with  the  CO  controls  of 
9  286.104(b),  the  CO  limit  is  100  ppmv. 
and  when  complying  with  the  HC 
controls  of  fi  266.104(0),  the  HC  limit  is 
20  ppmv.  When  complying  with  the  CO 
controls  of  S  286.104(c),  the  CO  limit  is 
established  based  on  ttie  compliance 
test: 

(vi)  Maximum  production  rate  of  the 
device  in  appropriate  imits  when 
producing  normal  product: 

(vii)  Maximum  combustion  chamber 
temperature  where  the  temperature 
measurement  is  as  close  to  the 
combustion  zone  as  possible  and  is 
upstream  of  any  quench  water  injection, 
(unless  complying  with  the  Tier  I 
adjusted  Tier  I  metals  feed  rate 
screening  limits  under  |  266l106  (b)  or 
(e)): 

(viii)  Maximum  flue  gas  temperature 
entering  a  particulate  matter  control 
device  (unless  complying  with  Tier  I  or 
adjusted  Tier  I  metals  feed  rate 
screening  limits  under  S  286.106  (b)  or 
(e)): 

(ix)  For  sjrstems  using  wet  scrubbers, 
including  wet  ionizing  scrubbers  (unless 
complying  with  the  Tier  I  or  adjusted 
Tier  I  metals  feed  rate  screening  limits 
tmder  I  286.106  (b)  or  (e)  and  the  total 
chlorine  and  chloride  feed  rate 
screening  limits  under  1 2e6.107(b)  (1)  or 
(e)): 

(A)  Minimum  liquid  to  flue  gas  ratio; 

(B)  Minimum  scrubber  blowdown 
from  the  system  or  maximum  suspended 
solids  content  of  scrubber  water,  and 

(Q  Miniffltun  pH  level  of  the  scrubber 
water; 

(x)  For  systems  using  ventiui 
scrubbers,  the  minimum  differential  gas 
pressure  across  the  venturl  [nnleas 
complyhig  the  Tier  I  or  adjusted  Tier  I 
metals  feed  rata  screening  limits  under 
S  286.106  (b)  or  (e)  and  the  total  ddotine 


and  cfaloiide  feed  rate  acreeaing  Umita 
under  1 2e6.107(b)  (1)  or  (e)): 

(xi)  For  system  uatag  diy  acmbbers 
(unless  oomplytag  with  the  Tier  I  or 
adjusted  Tier  I  metals  feed  rate 
screening  limite  under  i  286.106  (b)  or 
(e)  and  the  total  chlorine  and  cUiorida 
feed  rate  screening  Umite  under 
S  286.107(b)(1)  or  (e)); 

(A)  Minimum  caustic  feed  rate;  and 

(B)  Maximimi  flue  gas  flow  rate: 
(xii)  For  systems  using  wet  ionizing 

scrubbers  or  electrostatic  precipitators 
(unless  complying  with  the  Tier  I  or 
adjusted  Tier  I  metals  feed  rate 
screening  limits  under  1 266.106  (b)  or 
(e)  and  the  total  dilorine  and  diloride 
feed  rate  screening  limite  under 
i  286.107(b)  (1)  or  (e)); 

(A)  Minimum  electri(»l  power  in 
kilovolt  amperes  (kVA)  to  the 
precipiUtor  plates;  and 

(B)  Maximum  flue  gas  flow  rate; 
(xiii)  For  systems  using  fabric  filters 

(baghouses),  the  minimum  pressure  drop 
(unfess  complying  with  the  Tier  I  or 
adjusted  Tier  I  metals  feed  rate 
screening  limits  imder  1 286.106  (b)  or  (e) 
and  the  total  chlorine  and  chloride  feed 
rate  screening  limiU  under 
S  266.107(b)(1)  or  (e)). 

(2)  Prior  notice  of  compliance  testing. 
At  least  30  days  prior  to  the  compliance 
testing  required  by  paragraph  (c)(3)  of 
thia  section,  the  owner  or  operator  shall 
notify  the  Director  and  submit  the 
following  information: 

(i)  General  fedlity  infonaation 
including: 

(A)  EPA  facility  ID  number 

(B)  Facility  name,  contact  peraon, 
telephone  number,  and  address; 

(C)  Person  responsible  for  conductfaig 
compliance  test  induding  company 
name,  adtlress,  and  telephone  ntnnber, 
and  a  statement  of  qualifications; 

(D)  Planned  date  of  the  compliance 
test 

(11)  Specific  Information  on  eadi 
device  to  be  tested  bicludlng: 

(A)  Description  of  boiler  or  induytrial 
furnace; 

(B)  A  scaled  plot  plan  showing  the 
entire  facility  and  location  of  the  boOer 
or  industrial  furnace: 

(C)  A  description  of  the  air  pollution 
control  system: 

(D)  Identification  of  the  continuous 
emission  monitors  that  are  installed, 
including 

(i)  Carbon  monoxide  monitor; 

(2)  Oxygen  monitor 

(J)  Hydrocarbon  monitor,  apedfying 
the  miniimim  tsmpenture  of  die  system 
and.  if  die  temperatura  ia  ieaa  dian 
150  'C  an  explaaation  (A  why  a  heated 
system  is  not  ased  (saa  paragraph  (cK6) 
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of  this  section]  and  a  brief  description  of 
the  sample  gas  conditioning  system; 

(E)  Indication  of  whedier  the  stedc  is 
shared  with  another  device  diet  will  be 
in  operation  during  the  compliance  test 

(10  Other  information  useful  to  an 
tmderstanding  of  the  system  design  or 
operation. 

(iii)  Information  on  the  testing 
planned,  including  a  complete  copy  of 
the  test  protocol  and  Quality 
Assurance/Quality  Control  (QA/QC) 
plan,  and  a  stimmary  description  for 
each  test  providing  the  following 
information  at  a  minimiim! 

(A)  Purpose  of  the  test  (e.g.. 
demonstrate  compliance  with  emissions 
of  particulate  matter);  and 

^)  Planned  operating  conditions, 
including  levels  for  each  pertinent 
parameter  specified  in  paragraph  (c)(1) 
of  this  section. 

(3)  Compliance  testing— [i]  General. 
Compliance  testing  must  be  conducted 
imder  conditions  for  which  the  owner  or 
operator  has  submitted  a  certification  of 
precompliance  under  paragraph  (b)  of 
this  section  and  under  conditions 
established  in  die  notification  of 
compliance  testing  required  by 
paragraph  (c)(2)  of  this  section. 

(ii)  Special  requirements  for  industrial 
furnaces  that  recycle  collected  PM. 
Owners  and  operators  of  industrial 
furnaces  that  recycle  back  into  the 
furnace  particulate  matter  (PM)  from  the 
air  pollution  control  system  must  comply 
with  one  of  the  follo%ving  procedures  for 
testing  to  determine  compliance  with  the 
metals  standards  of  {  266.10e(c)  or  (d): 

(A)  The  special  testing  requiremente 
prescribed  in  "Alternative  Method  for 
Implementing  Metels  Controls"  in 
appendix  DC  of  this  part  or 

(B)  Steck  emissions  testing  for  a 
minimum  of  6  hours  each  day  while 
hazardous  waste  is  burned  during 
interim  status.  The  testing  must  be 
conducted  when  burning  normal 
hazardous  waste  for  that  day  at  normal 
feed  rates  for  that  day  and  when  the  air 
pollution  control  system  is  operated 
under  normal  conditions.  Diiring  interim 
stetus,  hazardous  waste  analysis  for 
metals  content  must  be  sufficient  for  the 
owner  or  operator  to  determine  if 
changes  in  metals  content  may  affect  the 
ability  of  the  facilify  to  meet  the  metels 
emissions  standards  established  under 

S  286.106(c)  or  (d).  Under  diis  option, 
operating  limits  (under  paragraph  (c)(1) 
of  this  section)  must  be  established 
during  compliance  testing  under 
paragraph  (c)(3)  of  this  section  only  on 
the  following  parameters: 

(i)  Feed  rate  of  totel  hazardous  waste; 

(2)  Total  feed  rate  of  chlorine  and 
chloride  in  total  feed  streams; 


(3)  Total  feed  rate  of  ash  in  total  feed 
streams,  except  that  the  ash  feed  rate 
for  cement  kilns  and  li^t-wei^t 
aggregate  kilns  is  not  limited; 

{4\  Carbon  monoxide  concentration, 
and  where  required,  hydrocarbon 
concentiration  hi  steck  gas; 

(5)  Maximum  production  rate  of  the 
device  in  appropriate  unite  when 
producing  normal  product  or 

(C)  Conduct  compliance  testing  to 
determine  compliance  with  the  metals 
standards  to  esteblish  limite  on  the 
operating  parameters  of  paragraph  (c)(1) 
of  this  section  only  after  the  kiln  system 
has  been  conditioned  to  enable  it  to 
'reach  equilibrium  with  respect  to  metals 
fed  into  the  system  and  metals 
emissions.  During  conditioning, 
hazardous  waste  and  raw  materials 
having  the  same  metals  content  as  will 
be  fed  during  the  compliance  test  must 
be  fed  at  the  feed  rates  that  will  be  fed 
during  the  compliance  test 

(iii)  Conduct  of  compliance  testing. 
(A)  If  compliance  with  all  applicable 
emissions  standards  of  {  9  286.104 
through  266.107  is  not  demonstrated 
simultaneously  during  a  set  of  test  runs, 
the  operating  conditions  of  additional 
test  runs  required  to  demonstrate 
compliance  with  remaining  emissions 
standards  must  be  as  close  as  possible 
to  the  original  operating  conditions. 

(B)  Prior  to  obtaining  test  data  for 
purposes  of  demonstrating  compliance 
with  the  applicable  emissions  standards 
of  99  266.104  dirough  266.107  or 
establishing  limite  on  operating 
parameters  under  this  section,  the 
facility  must  operate  under  compliance 
test  conditions  for  a  sufficient  period  to 
reach  steady-state  operations.  Industrial 
furnaces  that  recycle  collected 
particulate  matter  back  into  the  furnace 
and  that  comply  with  paragraphs 
(c)(3)(ii)(A)  or  fB)  of  diis  section, 
however,  need  not  reach  steady  state 
conditions  with  respect  to  the  flow  of 
metals  in  the  system  prior  to  beginning 
compliance  testing  for  metals. 

(C)  Compliance  test  data  on  the  level 
of  an  operating  parameter  for  which  a 
limit  must  be  established  in  the 
certification  of  compliance  must  be 
obtained  during  emissions  sampling  for 
die  pollutant(s)  (i.e..  metals,  PM,  HQ/ 
Cla,  organic  compotmds)  for  which  the 
parameter  must  be  established  as 
specified  by  paragraph  (c)(1)  of  this 
section. 

(4)  Certification  of  compliance. 
Within  90  days  of  completing 
compliance  testing,  the  owner  or 
operator  must  certify  to  the  Director 
compliance  with  the  emissions 
standards  of  99  2e6.104(b),  (c).  and  (e). 
266.105. 286.106. 286.107,  and  paragraph 
(a)(5)(i)(D)  of  diis  section.  The 


certification  of  compliance  must  include 
the  following  information: 

(i)  General  facilify  and  testing 
information  including: 

(A)  EPA  fadUfy  ID  number; 

(B)  Fadlify  name,  contact  person, 
telephone  number,  and  address; 

(C)  Person  responsible  for  conducting 
compliance  test  induding  company 
name,  address,  and  telephone  number, 
and  a  stetement  of  qualifications; 

(D)  Date(s)  of  each  compliance  test 

(E)  Description  of  boiler  or  industrial 
furnace  tested; 

(F)  Person  responsible  for  qualify 
assurance/qualify  control  (QA/QC). 
tide,  and  telephone  number,  and 
stetement  that  procedures  prescribed  in 
the  QA/QC  plan  submitted  under 

9  2e6.103(c)(2)(tii)  have  been  foUowed. 
or  a  description  of  any  changes  and  an    ' 
explanation  of  why  changes  were 
necessary. 

(G)  Description  of  any  changes  in  the 
unit  configuration  prior  to  or  during 
testing  that  would  alter  any  of  the 
information  submitted  in  the  prior  notice 
of  compliance  testing  under  paragraph 
(c)(2)  of  this  section,  and  an  explanation 
of  why  the  changes  were  necessary; 

(H)  Description  of  any  changes  in  the 
plaimed  test  conditions  prior  to  or 
during  the  testing  that  alter  any  of  the 
information  submitted  in  the  prior  notice 
of  compliance  testing  under  paragraph 
(c)(2)  of  this  section,  and  an  explanation 
of  why  the  changes  were  necessary;  and 

(I)  The  complete  report  on  resulte  of 
einissions  testing. 

(ii)  Specific  information  on  each  test 
including: 

(A)  Purpose(s)  of  test  (e.gn 
demonstrate  conformance  widi  the 
emissions  limite  for  particulate  matter, 
metals,  HCl,  Cls.  and  CO) 

(B)  Summary  of  test  resulte  for  each 
run  and  for  each  test  including  the 
following  information: 

(1)  Date  of  run: 

[2]  Duration  of  run; 

{3)  Time-weighted  average  and 
highest  hourly  rolling  average  CO  level 
for  each  nm  and  for  the  test 

[4]  Highest  hourly  rolling  average  HC 
level  if  HC  monitoring  is  required  for 
each  run  and  for  the  test 

(5)  If  dioxin  and  furan  testing  is 
reqdred  under  9  266.104(e),  time- 
weighted  averge  emissions  for  each  run 
and  for  the  test  of  chlorinated  dioxin 
and  furan  emissions,  and  the  predicted 
maximum  annual  average  ground  level 
concentration  of  the  toxicify 
equivalency  factor, 

[S\  Time-weighted  average  particulate 
matter  emissions  for  each  run  and  for 
the  test 
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(7)  Hme-weighted  average  HCl  and 
CU  emiulona  for  each  run  and  for  the 
test: 

[g)  Tbne-wei^ited  average  emissions 
for  the  metals  subject  to  regulation 
under  1 288.106  for  each  run  and  for  the 
test:  and 

(^  QA/QC  results. 

(iii)  Comparison  of  the  actual 
emissions  during  each  test  with  the 
emissions  limits  prescribed  by 
9  S  28e.lM  (b),  (c).  and  (e),  286.105. 
286.106^  and  286.107  and  established  for 
the  facility  in  the  certification  of 
precompliiance  under  paragraph  (b)  of 
this  section. 

(iv)  Determination  of  operating  limits 
based  on  all  valid  runs  of  the 
compliance  test  for  each  applicable 
parameter  listed  in  paragraph  (c)(1)  of 
this  section  using  either  of  the  following 
procedures: 

(A)  Instantaneous  limits.  A  parameter 
may  be  measured  and  recorded  on  an 
instantaneous  basis  (Le..  the  value  that 
occurs  at  any  time)  and  the  operating 
limit  specified  as  the  time-weighted 
average  during  aH  runs  of  the 
compliance  test:  or 

(B)  Hourly  rolling  average  basis.  [1) 
tha  limit  for  a  parameter  may  be 
established  and  continuously  monitored 
on  an  honiiy  rolling  average  basis 
defined  as  follows: 

[i)  A  continuous  monitor  is  one  which 
continuously  samples  the  regulated 
parameter  without  interruption,  and 
evaluates  the  detector  response  at  least 
once  each  15  seconds,  and  computes 
and  records  the  average  value  at  least 
every  80  seconds. 

(//)  An  hourly  rolling  average  is  the 
aritlunetic  mean  of  the  60  most  recent  1- 
minute  average  values  recorded  by  the 
continuous  monitoring  system. 

[2]  The  operating  limit  for  the 
parameter  shall  be  established  based  on 
compliance  test  data  as  the  average 
over  all  test  runs  of  the  highest  hourly 
rolling  average  value  for  each  nu. 

(C)  Rolling  average  limits  for 
carcinogenic  metals  and  lead.  Feed  rate 
limits  for  the  carcinogenic  metals  (Lc 
arsenic  beryllium,  cadmium  and 
chromium)  and  lead  may  be  established 
either  on  an  booriy  rolling  average  basis 
as  prescribed  by  paragraph  (c)(4)(iv)(B) 
of  this  section  or  on  (up  to)  a  24  hour 
rolling  average  basis.  If  the  owner  or 
operator  elects  to  use  an  averaging 
period  from  2  to  24  hours: 

(/)  Tha  feed  rate  of  each  metal  shall 
be  limited  at  any  time  to  ten  times  the 
feed  rate  that  would  be  allowed  on  a 
hourly  rolling  average  basis; 

[2)  The  continuous  monitor  shall  meet 
the  following  spedficatioas: 

(/)  A  continuous  monitor  is  one  which 
continuously  samples  the  regulated 


parameter  without  interruption,  and 
evaluates  the  detector  response  at  least 
once  each  15  seconds,  and  computes 
and  records  the  average  value  at  least 
every  60  seconds. 

(iO  The  rolling  average  for  the 
selected  averaging  period  is  defined  as 
the  arithmetic  mean  of  the  most  recent 
one  hour  block  averages  for  the 
averaging  period.  A  one  hour  block 
average  is  the  arithmetic  mean  of  the 
one  minute  averages  recorded  during  tha 
60-minute  period  beginning  at  one 
minute  after  the  beginning  of  preceding 
clock  hour;  and 

(3)  The  operating  limit  for  the  feed 
rate  of  each  metal  shaU  be  established 
based  on  compliance  test  data  as  the 
average  over  all  test  nms  of  the  highest 
hourly  rolling  average  feed  rate  for  each 
run. 

(D)  Feed  rate  limits  for  metals,  total 
chloride  and  chlorine,  and  ash.  Feed 
rate  limits  for  metals,  total  chlorine  and 
chloride,  and  ash  are  established  and 
monitored  by  knowing  the  concentration 
of  the  substance  (i.e.,  metals,  chloride/ 
chlorine,  and  ash)  in  each  feedstream 
and  the  flow  rate  of  the  feedstream.  To 
monitor  the  feed  rate  of  these 
substances,  the  flow  rate  of  each 
feedstream  must  be  monitored  under  tha 
continuous  monitoring  requirements  of 
paragraphs  (c)(4)(iv)  (A)  through  (C)  of 
this  section. 

(v)  Certification  of  compliance 
statement  Tha  follo%ving  statement  shall 
accompany  the  certification  of 
compliance: 

"1  certify  under  penalty  of  law  that  this 
information  waa  prapared  under  my  direction 
or  sapervision  in  accordance  with  a  system 
designed  to  ensure  that  qualified  personnel 
properly  gathered  and  evaluated  tlia 
information  and  supporting  documentation. 
Qopies  of  all  emissions  tests,  dispersion 
modeling  results  and  other  information  used 
to  determine  oonfbnnanoe  with  the 
requirements  of  1 2M.103(c]  are  available  at 
tha  facility  and  can  be  obtained  from  tha 
facility  contact  person  listed  above.  Based  on 
my  inquiry  of  the  person  or  persons  who 
manages  tha  facility,  or  thosa  persons 
directly  responsible  for  gathering  the 
informatioa  the  Infonnation  submitted  is,  to 
the  best  of  my  knowledge  and  belief,  true, 
accunts,  and  complete.  I  am  awan  that  ttiera 
are  aigniflcant  penalties  for  submitting  false 
information,  including  tiia  possibility  of  fine 
and  imprisonment  for  knowing  violations. 

I  also  acknowledgB  that  the  operating 
conditions  established  in  this  cwtificatioo 
pursuant  to  {  2W.103(c)(4)(iv]  are  enforceable 
limits  at  which  the  facility  c^n  legally  operate 
during  interim  status  until  a  revised 
certification  of  compliance  is  sulnnitted.'' 

(5)  Specicd  requirements  for  HC 
monitoring  systems.  When  an  owner  or 
operator  is  required  to  comply  with  the 
hydrocarbon  (HC)  controls  provided  by 
li  288.1(M(c)  or  paragraph  (aK5)(i)(D)  of 


this  section,  a  conditioned  gas 
monitoring  system  may  be  used  in 
conformance  %vith  specifications 
provided  in  appendix  IX  of  this  part 
provided  that  Qie  owner  or  operator 
submits  a  certification  of  compliance 
without  using  extensions  of  time 
provided  by  paragraph  (c)(7)  of  this 
section. 

(6)  Special  operating  requirements  for 
industrial  furnaces  that  recycle 
collected  PM.  Owners  and  operators  of 
industrial  furnaces  that  recycle  back 
into  the  furnace  particulate  matter  (PM) 
from  the  air  pollution  control  system 
must: 

(i)  When  complying  with  the 
requirements  of  paragraph  (c)(3](ii)(A) 
of  this  section,  comply  with  the 
operating  requirements  prescribed  in 
"Alternative  Method  to  Implement  the 
Metals  Controls"  In  appendix  IX  of  this 
part;  and 

(ii)  When  complying  with  the 
requirements  of  paragraph  (c)(3)(ii)(B)  of 
this  section,  comply  with  the  operating 
requirements  prescribed  by  that 
paragrapL 

(7)  Extensions  of  time,  (i)  If  the  owner 
or  operator  does  not  submit  a  complete 
certification  of  compliance  for  all  of  the 
applicable  emissions  standards  of 

SS  266.104. 266.105.  266.106.  and  28&107 
by  August  21, 1902.  he/she  must  either 

(A)  Stop  burning  hazardous  waste  and 
begin  closure  activities  under  paragraph 
(1)  of  this  section  for  the  hazardous 
waste  portion  of  the  facility;  or 

(B)  limit  hazardous  waste  burning  to 
a  total  period  of  720  hours  for  the  period 
of  time  beginning  August  21, 1992. 
submit  a  notification  to  the  Director  by 
August  21. 1992  stating  that  the  facility 
is  operating  under  restricted  interim 
status  and  intends  to  resume  burning 
hazardous  waste,  and  submit  a  complete 
certification  of  compliance  by  August  23. 
1993;  or 

(C)  Obtain  a  case-by-case  extension 
of  time  tmder  paragraph  (c)(7)(ii]  of  this 
section. 

(ii)  The  owner  or  operator  may 
request  a  case-by-case  extension  of  time 
to  extend  any  time  limit  provided  by 
paragraph  (c)  of  this  section  if 
compliance  with  the  time  limit  is  not 
practicable  for  reasons  beyond  the 
control  of  the  owner  or  operator. 

(A)  In  granting  an  extension,  tha 
Director  may  apply  conditions  as  the 
facts  warrant  to  ensure  timely 
compliance  %vith  the  requirements  of  this 
section  and  that  tha  facility  operates  In 
a  manner  that  does  not  pose  a  hazard  to 
human  health  and  the  environment; 

(B)  When  an  owner  and  operator 
request  an  extension  of  time  to  enable 
them  to  obtain  a  RCRA  operating  permit 
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because  the  facility  cannot  meet  the  HC 
limit  of  f  266.104(c)  of  this  chapter 

[1]  The  Director  shall,  in  considering 
whether  to  grant  the  extension: 

(i)  Detenidne  whether  the  owner  and 
operator  have  submitted  in  a  timely 
manner  a  complete  Part  B  permit 
application  that  includes  information 
reqidred  under  S  270.22(b)  of  this 
chapter;  and 

(//}  Consider  whether  the  owner  and 
operator  have  made  a  good  faith  effort 
to  certify  compliance  tvith  all  other 
emission  controls,  including  the  controls 
on  dioxins  and  furans  of  {  266.104(e) 
and  the  controls  on  PM.  metals,  and 
HCl/a, 

(2)  If  an  extension  is  granted,  the 
Director  shall,  as  a  condition  of  the 
extension,  require  the  facility  to  operate 
imder  flue  gas  concentration  limits  on 
CO  and  HC  that  based  on  available 
information,  including  information  in  the 
part  B  permit  application,  are  baseline 
CO  and  HC  levels  as  defined  by 
§  266.104(0(1). 

(8)  Revised  certification  of 
compliance.  Tlie  owner  or  operator  may 
submit  at  any  time  a  revised 
certification  of  compliance 
(recertification  of  compliance)  under  the 
following  procedures: 

(i)  Pr<or  to  submittal  of  a  revised 
certification  of  ccnnpliance.  hazardous 
waste  may  not  be  burned  for  more  than 
a  total  of  720  hours  under  operating 
conditions  that  exceed  those  established 
under  a  current  certification  of 
compliance,  and  such  btiming  may  be 
conducted  only  for  purposes  of 
determining  whether  the  facility  can 
opiate  tmder  revised  conditions  and 
continue  to  meet  tiie  applicable 
emissions  standards  of  H  286.104. 
266.105. 286.106,  and  286.107; 

(ii)  At  least  30  days  prior  to  first 
bunting  hazardous  waste  under 
operating  conditions  that  exceed  those 
established  under  a  current  certification 
of  compliance,  the  owner  or  operator 
shall  notify  the  Director  and  sulnnit  die 
following  information: 

(A)  EPA  facility  ID  number,  and 
facility  name,  contact  person,  telephone 
number,  and  address; 

(B)  Operating  conditions  that  the 
owner  or  operator  is  seeking  to  revise 
and  description  of  the  changes  in  facility 
design  or  operation  that  prompted  the 
need  to  seek  to  revise  the  operating 
conditions; 

(C)  A  determination  diat  when 
operating  under  the  revised  operating 
conditions,  the  applicable  emissions 
standards  of  H  286.104, 286.105. 266.106, 
and  266.107  are  not  likaly  to  be 
exceeded.  To  docmnent  this 
determination,  the  owner  or  operate 
shall  siibmit  the  applicable  information 


required  under  paragraph  (bK2)  of  this 
section;  and 

(D)  Complete  emissions  testing 
protocol  for  any  pretesting  and  for  a 
new  compliance  test  to  determine 
compliance  with  the  applicable 
emissions  standards  of  {  S  266.104,    - 
266.105,  266.106,  and  26&107  when 
operating  under  revised  operating 
conditions.  The  protocol  shall  include  a 
schedule  of  pre-testing  and  compliance 
testing.  If  the  owner  and  operator 
revises  the  scheduled  date  for  the 
compliance  test,  he/she  shall  notify  the 
Director  in  writing  at  least  30  days  prior 
to  the  revised  date  of  the  compliance 
test; 

(iii)  Conduct  a  compliance  test  imder 
the  revised  operating  conditions  and  the 
protocol  submitted  to  the  Director  to 
determine  compliance  with  the 
applicable  emissions  standards  of 
§S  266.104,  266.105,  266.106,  and  266.107; 
and 

(iv)  Submit  a  revised  certification  of 
compliance  tmder  paragraph  (c)(4]  of 
this  section. 

(d)  Periodic  Recertifications.  The 
owner  or  operator  must  conduct 
compliance  testing  and  submit  to  the 
Director  a  recertification  of  compUance 
imder  provisions  of  paragraph  (c)  of  this 
section  within  three  years  firom 
submitting  the  previous  certification  or 
recertification.  If  the  owner  or  operator 
seeks  to  recertify  compliance  under  new 
operating  conditions,  he/she  must 
comply  with  the  requirements  of 
paragraph  (c](8]  of  this  section. 

(e)  Noncompliance  with  certification 
schedule.  If  the  owner  or  operator  does 
not  comply  with  the  interim  status 
compliance  schedule  provided  by 
paragraphs  (b).  (c),  and  (d)  of  this 
section,  hazardous  waste  burning  must 
terminate  on  the  date  that  the  deadline 
is  missed,  closure  activities  must  begin 
tinder  paragraph  (1)  of  this  section,  and 
hazardous  waste  burning  may  not 
resume  except  under  an  operating 
permit  issued  under  %  270.66  of  this 
chapter. 

(0  Start-up  and  shut-down.  Hazardous 
waste  (except  waste  fed  solefy  as  an 
ingredient  under  tiie  Tier  I  (or  adjusted 
Tier  I)  feed  rate  screening  limits  for 
metals  and  chloride/chlorine)  must  not 
be  fed  into  the  device  during  start-up 
and  shut-down  of  the  boiler  or  industrial 
furnace,  unless  the  device  is  operating 
within  the  cooditions  of  operation 
specified  in  the  certification  of 
compliance. 

(g)  Automatic  waste  feed  cutoff. 
During  the  compliance  test  required  by 
paragraph  (c)(3)  of  this  section,  and 
upon  certification  of  compliance  under 
paragraph  (c)  of  this  section,  a  boiler  or 
industrial  furnace  must  be  operated  with 


a  functioning  system  that  automatically 
cuts  off  the  hazardous  waste  feed  vrhm 
the  applicable  (^)erating  conditions 
specified  in  paragraphs  (c)(1)  (i)  and  (v 
through  xiii)  of  this  section  deviate  from 
those  established  in  the  certification  of 
compliance.  In  addition: 

(1)  To  minimize  emissions  or  organic 
compounds,  the  minimum  combustion 
chamber  temperature  (or  the  indicator  of 
combustion  chamber  temperature)  that 
occurred  during  the  compliemce  test 
must  be  maintained  while  hazardous 
waste  or  hazardous  waste  residues 
remain  in  the  combustion  chamber,  with 
the  minimum  temperattire  during  the 
compliance  test  defined  as  either 

(i)  If  compliance  with  the  combustion 
chamber  temperature  limit  is  based  on  a 
hourly  rolling  average,  the  minimum 
temperature  during  the  compliance  test 
is  considered  to  be  the  average  over  all 
runs  of  the  lowest  houriy  rolling  average 
for  each  run;  or 

(ii)  If  compliance  with  the  combustion 
chamber  temperature  limit  is  based  on 
an  instantaneous  temperature 
measurement,  the  minimiun  temperature 
during  the  compliance  test  is  considered 
to  be  the  time-weighted  average 
temperature  during  all  runs  of  the  test; 
and 

(2)  Operating  parameters  limited  by 
the  certification  of  compliance  must 
continue  to  be  monitored  during  the 
cutoff^  and  the  hazardous  waste  feed 
shall  not  be  restarted  until  the  levels  of 
those  parameters  comply  with  the  limits 
established  in  the  certification  of 
compliance. 

(h)  Fugitive  emissions.  Fugitive 
emissions  must  be  controlled  by: 

(1)  Keeping  the  combustion  zone 
totally  sealed  against  fugitive  emissions; 
or 

(2)  Maintaining  the  combusti(Hi  zone 
pressure  lower  than  atmospheric 
pressure;  or 

(3)  An  alternate  means  of  control  that 
the  owner  or  operator  can  demonstrate 
provide  fugitive  emissions  control 
equivalent  to  maintenance  of 
combustion  zone  pressure  lower  than 
atmospheric  pressure.  Support  for  such 
demonstration  shall  be  included  in  the 
operating  record. 

(i)  Changes.  A  boiler  or  industrial 
furnace  mtut  cease  burning  hazardous     - 
waste  when  changes  in  combustion 
ivoperties,  or  feed  rates  of  the 
hazardous  waste,  other  fuels,  or 
industrial  furnace  feedstocks,  or 
changes  in  the  boiler  or  industrial 
furnace  design  oroperating  conditions 
deviate  from  the  limits  specified  in  the 
certification  of  compliance. 

(f )  Monitoring  and  Inspections.  (1)  The 
owner  or  operator  most  monitor  and 


7220        T^iani  Regirtw  /  Vol  56.  No.  35  /  Thursday.  February  21.  1991  /Rules  and  Regulations 


record  the  fbllowring,  at  a  minimum, 
while  burning  hazardous  waste: 

(i)  Feed  rates  and  composition  of 
hazardous  waste,  other  hiels,  and 
industrial  furnace  feed  stocks,  and  feed 
rates  of  ash.  metals,  and  total  chloride 
and  chlorine  as  necessary  to  ensure 
conformance  with  the  certification  of 
precompliance  or  certification  of 
compliance: 

(U)  Carbon  monoxide  (CO),  oxygen, 
aiul  if  applicable,  hydrocarbons  (HC).  on 
a  continuous  basis  at  a  common  point  in 
the  boiler  or  industrial  furnace 
downstream  of  the  combustion  zone  and 
prior  to  release  of  stack  gases  to  the 
atmosphere  in  accordance  with  the 
operating  limits  specified  in  the 
certification  of  compliance.  CO,  HC  and 
oxygen  monitors  must  be  installed, 
operated,  and  maintained  in  accordance 
with  methods  specified  in  Appendix  IX 
of  this  part 

(iii)  Upon  the  request  of  the  Director, 
sampling  and  analysis  of  the  hazardous 
waste  (and  other  fuels  and  industrial 
furnace  feed  stocks  as  appropriate)  and 
the  stack  gas  emissions  must  be 
conducted  to  verify  that  the  operating 
conditions  established  in  the 
certification  of  precompliance  or 
certification  of  compliance  achieve  the 
applicable  standards  of  ({  286.104. 
266.105.  286.106,  and  286.107. 

(2)  The  l>oiler  or  industrial  furnace 
and  associated  equipment  (pumps, 
valves,  pipes,  fuel  storage  tanks,  etc.) 
must  be  subjected  to  thorough  visual 
inspection  when  they  contain  hazardous 
waste,  at  least  daily  for  leaks,  spills, 
fugitive  emissions,  and  signs  of 
tampering. 

(3)  The  automatic  hazardous  waste 
feed  cutoff  system  and  associated 
alarms  must  be  tested  at  least  once 
every  7  days  when  hazardous  waste  is 
burned  to  verify  operability.  unless  the 
owner  or  operator  can  demonstrate  that 
weeldy  inspections  will  unduly  restrict 
or  upset  operations  and  that  less 
frequent  inspections  will  be  adequate. 
Support  for  such  demonstration  shall  be 
included  in  the  operating  record.  At  a 
minimum,  operational  testing  must  be 
conducted  at  least  once  every  30  days. 

(4)  These  monitoring  and  inspection 
data  must  be  recorded  and  the  records 
must  be  placed  in  the  operating  log. 

(k)  Recordkeeping.  The  owner  or. 
operator  must  keep  in  the  operating 
record  of  the  facility  all  information  and 
data  required  by  this  section  for  a 
period  of  three  years. 

(1)  Closure.  At  closure,  the  owner  or 
operator  must  remove  all  hazardous 
waste  and  hazardous  waste  residues 
(including,  but  not  limited  ta  ash. 
scrubber  waters,  and  scrubber  sludges) 
from  the  boiler  or  industrial  furnace  and 


must  comply  with  H  285.111-285.115  of 
this  chapter. 

(Approved  by  the  Offlce  of  Management  and 
Bu(i^t  ondar  control  number  2060-0073) 

(266.104    Standards  to  oontrd  organic 


(a)  DRE  standard— H)  General. 
Except  as  provided  in  paragraph  (a)(3) 
of  this  section,  a  boiler  or  industrial 
furnace  burning  hazardous  waste  must 
achieve  a  destruction  and  removal 
efficiency  (DRE)  of  99.99%  for  all  organic 
hazardous  constituents  in  the  waste 
feed.  To  demonstrate  conformance  with 
this  requirement  99.99%  DRE  must  be 
demonstrated  during  a  trial  bum  for 
each  principal  organic  hazardous 
constituent  (POHC)  designated  (under 
paragraph  (a)(2)  of  this  section)  in  its 
permit  for  each  waste  feed.  DRE  is 
determined  for  each  POHC  from  the 
following  equation: 


DRE 


Ix 


100 


where: 

W  laB  Mass  feed  rate  of  one  principal 
organic  hazardous  constituent  (POHC)  in 
tlie  hazardous  waste  fired  to  the  boiler  or 
Industrial  furnace;  and 

W  «M«  Mass  emission  rate  of  the  same 
POHC  present  in  stack  gas  prior  to 
release  to  tlie  atmosphere. 

(2)  Designation  ofPOHCa.  Principal 
organic  hazardous  constituents  (POHCs) 
are  those  compounds  for  which 
compliance  with  the  DRE  requirements 
of  this  section  shall  be  demonstrated  in 
a  trial  bum  in  conformance  with 
procedures  prescribed  in  S  270.88  of  this 
chapter.  One  or  more  POHCs  shall  be 
designated  by  the  Director  for  each 
waste  feed  to  be  bumed  POHCs  shall 
be  designated  based  on  the  degree  of 
difficulty  of  destruction  of  the  organic 
constituents  in  the  waste  and  on  their 
concentrations  or  mass  in  the  waste 
feed  considering  the  results  of  waste 
analyses  submitted  with  part  B  of  the 
permit  application.  POHCs  are  most 
likely  to  be  selected  from  among  those 
compounds  listed  in  part  281.  appendix 
Vm  of  this  chapter  that  are  also  present 
in  the  normal  waste  feed.  However,  if 
the  applicant  demonstrates  to  the 
Regional  Administrator's  satisfaction 
that  a  compound  not  listed  in  appendix 
vm  or  not  present  in  the  normal  waste 
feed  is  a  suitable  indicator  of 
compliance  with  the  DRE  requirements 
of  this  section,  that  compound  may  be 
designated  as  a  POHC  Such  POHCs 
need  not  be  toxic  or  organic  compounds. 


(3)  DioxJn-listed  waste.  A  boiler  or 
industrial  furnace  burning  hazardous 
waste  containing  (or  derived  from)  EPA 
Hazardous  Wastes  Nos.  F020.  F021. 
F022.  F023.  FD2e.  or  F027  must  achieve  a 
destruction  and  removal  efficiency 
(DRE)  of  99.9999%  for  each  POHC 
designated  (under  paragraph  (a)(2)  of 
this  section)  in  its  permit  This 
performance  must  be  demonstrated  on 
POHCs  that  are  more  difficult  to  bum 
than  tetrra-,  penta-,  and 
hexachlorodibenzo-p-dioxins  and 
dibenzofurans.  DRE  is  determined  for 
each  POHC  from  the  equation  in 
paragraph  (a)  of  this  section.  In  addition, 
the  owner  or  operator  of  the  boiler  or 
industrial  furnace  must  notify  the 
Director  of  intent  to  bum  EPA 
Hazardous  Waste  Nos.  F020.  F021.  F022. 
F023.  F028.  or  P027. 

(4)  Automatic  waiver  of  DRE  trial 
bum.  Owners  and  operators  of  boilers 
operated  under  the  special  operating 
requirements  provided  by  S  266.110  are 
considered  to  be  in  compliance  with  the 
DRE  standard  of  paragraph  (a)(1)  of  this 
section  and  are  exempt  from  the  DRE 
trial  bum. 

(5)  Low  risk  waste.  Owners  and 
operators  of  boilers  or  industrial 
himaces  that  bum  hazardous  waste  in 
compliance  with  the  requirements  of 

{  286.109(a)  are  considered  to  be  in 
compliance  with  the  DRE  standard  of 
paragraph  (a)(1)  of  this  section  and  are 
exempt  from  die  DRE  trial  bum. 

(b)  Carbon  monoxide  standard.  (1) 
Except  as  provided  in  paragraph  (c)  of 
this  section,  the  stack  gas  concentration 
of  cart)on  monoxide  (CO)  from  a  boiler 
or  industrial  fumace  burning  hazardous 
waste  cannot  exceed  100  ppmv  on  an 
hourly  rolling  average  basis  (LSm  over 
any  60  minute  period),  continuously 
corrected  to  7  percent  oxygen,  dry  gas 
basis. 

(2)  CO  and  oxygen  shall  be 
continuously  monitored  in  conformance 
with  "Performance  Specifications  for 
Continuous  Emission  Monitoring  of 
Carbon  Monoxide  and  Oxygen  in 
Hazardous  Waste  Incinerators,  Boilers, 
and  Industrial  Fumaces"  in  appendix  IX 
of  this  part 

(3)  Compliance  with  the  100  ppmv  CO 
limit  must  be  demonstrated  during  the 
trial  bum  (for  new  facilities  or  an 
interim  status  facility  applying  for  a 
permit)  or  the  compliance  test  (for 
interim  status  facilities).  To  demonstrate 
compliance,  the  highest  hourly  rolUng 
average  CO  level  during  any  valid  run  of 
the  trial  bum  or  compliance  test  must 
not  exceed  100  ppmv. 

(c)  Alternative  carbon  monoxide 
standard.  (1)  The  stack  gas 
concentretion  of  carbon  monoxide  (CO)  . 
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from  a  boiler  or  industrial  furnace 
burning  hazardooa  waste  may  exceed 
the  100  ppmv  limit  provided  that  stack 
gas  concentrations  of  hydrocarbons 
(HC)  do  not  exceed  20  ppmv.  except  as 
provided  by  paragraph  (f)  of  this  section 
for  certain  indusMal  fumaces. 

(2)  HC  limits  must  be  established 
under  this  section  on  an  hourly  rolling 
average  basis  (i.e..  over  any  60  minute 
period),  reported  as  propane,  and 
continuously  corrected  to  7  percent 
oxygen,  diy  eas  basis. 

(3)  HC  shall  be  continuously 
monitored  in  conformance  %vith 
"Performance  Specifications  for 
Continuoiu  Emission  Monitoring  of 
Hydrocarbons  for  Incinerators,  Boilers, 
and  Industrial  Fumaces"  in  appendix  K 
of  this  part.  CO  oxygen  shall  be 
continuously  monitored  in  conformance 
with  paragraph  (b)(2)  of  diis  section. 

(4)  The  alternative  CO  standard  is 
established  based  on  CO  data  during 
the  trial  bum  (fm  a  new  facility)  and  the 
compliance  test  (for  en  interim  status 
facility).  The  altemative  CO  standard  is 
the  average  over  all  valid  nms  of  die 
highest  houriy  average  CO  level  for  each 
run.  The  CO  limit  is  implemented  on  an 
houriy  rolling  average  basis,  and 
continuously  corrected  to  7  percent 
oxygen,  dry  gas  basis. 

(d)  Special  requirements  for  fiimaces. 
Owners  and  operators  of  industrial 
fumaces  (e.g.,  kilns,  cupolas)  that  feed 
haxaidous  waste  for  a  purpose  other 
than  solely  as  an  ingredient  (see 

8  266.103(a)(5Kii))  at  any  location  other 
dian  the  end  where  products  are 
normally  dischaiiged  and  where  fiiels 
are  normally  fired  must  comply  with  die 
hydrocarbon  limits  provided  by 
paragraphs  (c)  or  (f)  of  dds  section 
irrespective  of  whedier  stack  gas  CO 
concentrations  meet  the  100  ppmv  limit 
of  paragraph  (b)  of  this  section. 

(e)  Controls  for  dioxins  andfurana. 
Owners  and  operators  of  Ixrflen  and 
industrial  fiimaoes  that  are  equipped 
with  a  dry  particulate  matter  control 
device  that  operates  within  the 
temperature  raage  of  450-750  *F,  and 
industrial  fumaces  operating  under  an 
alternative  hydrocarbon  limit 
established  under  paragraph  (0  of  this 
section  most  conduct  a  site-apscific  liak 
assessment  as  follows  to  demonstrate 
that  emissions  of  dikninated  dibenso^ 
dioxins  and  dibenzofurans  do  not  result 
hi  an  hicreased  lifsthne  cancer  risk  to 
the  hypothetical  maidmnm  exposed 
individaal  (MEQ  exceeding  1  in  100.000: 

(1)  During  the  trial  bom  (for  new 
fadlities  or  an  interim  status  facility 
applying  for  a  pendt)  or  compliance  test 
(for  intarim  status  facilities),  detaimine 
emissioa  ratss  of  thelatra-octa 
congeners  of  chlorinated  dibcnao^ 


dioxins  and  dibenzofurans  (CDDs/ 
CDFs)  using  Mediod  23.  "Detenninatiaa 
of  Polychlorinated  Dibenzo-p-Dioxins 
and  Polyddorinated  IKbenzoforans 
(PCDFs)  from  Stationary  Sources",  in 
appendix  IX  of  this  part 

(2)  Estimate  die  2,3.7.8-TCDD  toxicity 
equivalence  of  the  tetra-octa  CESh/ 
CDFs  congeners  using  "Procedures  for 
Estimsting  the  Toxicity  Equivalence  of 
Chlorinated  Dibenzo-p-Dioxin  and 
Dibenzofuran  Congeners"  in  appendix 
DC  of  this  part.  Multiply  die  emission 
rates  of  CDD/CDF  cmgeners  widi  a 
toxicity  equivalence  greater  than  zero 
(see  the  procedure)  by  the  calculated 
toxicity  equivalence  factor  to  estimate 
the  equivalent  emission  rate  of  2,3,73> 
TCDD. 

(3)  Conduct  dispersion  modeling  using 
methods  recommended  in  Guideltie  on 
Air  Quality  Models  (Revised)  or  die 
"Hazardous  Waste  Combustion  Air 
Quality  Screening  Procedure",  which  are 
provided  in  appendices  X  and  DC, 
respectively,  of  this  part  or  "EPA 
S(31EEN  Screening  Procedure"  as 
described  in  Screening  Procedures  for 
Estimating  Air  Quality  Impact  of 
Stationary  Sources  (incorporated  by 
reference  in  1 26ail)  to  piedict  the 
maximum  annual  average  off-site 
ground  level  concentration  of  2.3J3- 
TCDD  equivalents  determined  under 
paragraph  (e)(2)  of  this  section.  Tlie 
maximum  annual  average  on-site 
concentration  must  be  used  wdien  a 
person  resides  on-site:  and 

(4)  Hie  ratio  of  the  predicted 
maidmum  annual  average  ground  level 
concentration  of  23.73-TCDD 
equivalents  to  the  risk-specific  dose  for 
2.3.7,8-TCDD  provided  in  spgfBodbc  V  of 
tills  part  2.2  X  10~')  shall  not  exceed  lA 

(f)  AHemative  IK  limit  forfimtaces 
with  organic  matter  in  rawmatmaL  For 
industrial  fumaces  that  cannot  meet  the 
20  ppmv  HC  limit  becanse  off  ofganic 
matter  in  normal  raw  material,  the 
Director  may  establish  an  alternative 
HC  limit  on  a  case-by-case  basis  (under 
a  part  B  permit  proceeding)  at  a  level 
that  ensures  that  flue  gas  HC  (and  CO) 
concentrations  when  burning  hazardous 
waste  are  not  greater  than  when  not 
burning  hazardous  waste  (tlie  baseline 
HC  level)  provided  that  the  owner  or 
operator  complies  widi  the  following 
requirements.  However,  cement  kQns 
equipped  with  s  by-pass  duct  meeting 
the  requirements  «rf  paragraph  (g)  of  dds 
sectiofi.  are  not  eligiUe  for  an 
ahemative  HC  limit 

(1)  The  owner  ot  operator  nmst 
demonstrate  that  the  facility  is  derigned 
and  operated  to  minimise  hydrooubon 
emissions  from  foels  and  raw  matsrials 
when  die  baeeline  HC  (and  00)  level  is 
determined.  The  beseline  HC  (and  GO) 


level  is  defined  ss  the  sverage  over  all 
valid  test  runs  of  the  highest  houriy 
rolling  average  value  for  each  run  when 
the  facility  does  not  bum  hazardous 
waste,  and  produces  normal  products 
under  normal  operating  conditions 
feeding  normal  feedstocks  and  fuels. 
Mora  than  one  baseline  level  mey  be 
deteraiined  if  the  facility  operates  under 
different  modes  that  may  generate 
significandy  different  HC  (and  CO) 
levels; 

(2)  The  owner  or  operator  must 
develop  an  approach  to  monitor  over 
time  changes  in  the  operation  (rf  tlie 
facility  that  could  reduce  the  basely 
HC  level: 

(3)  The  owner  or  operator  must 
conduct  emissions  testing  during  the 
trial  bum  to: 

(i)  Determine  the  baseline  HC  (end 
CO)  level: 

(ii)  Demonstrate  diet  when  hazardous 
waste  is  burned.  HC  (and  CO)  levels  do 
not  exceed  die  baseline  level;  and 

(iii)  Identify  die  types  and 
concentrations  of  organic  compounds 
listed  in  appendix  vfn,  part  281  of  this 
chapter,  that  are  emitted  and  conducts 
dispersion  modeling  to  predict  the 
maximum  aiuraal  average  ground  level 
concentration  of  each  organic 
compound.  On-site  ground  level 
concentrations  most  be  considered  for 
this  evaluation  if  a  person  resides  on 
site. 

(A)  Sampling  and  analjrsis  of  organic 
emissions  shall  be  conducted  using 
procedures  prescribed  by  the  Director. 

(B)  Dispenion  modeling  shall  be 
conducted  ecccwding  to  procedures 
provided  by  paragraph  (e)(2)  of  this 
section;  and 

(iv)  Demcmstrate  diat  maximum 
annual  average  ground  level 
concentrations  of  die  organic 
compounds  identified  in  paragraidi 
(f)(3)(iii)  of  diis  section  do  not  exceed 
the  following  ksvels: 

(A)  For  the  noncarcinogenic 
compounds  listed  in  appendix  IV  of  this 
part,  the  levels  establi^ied  in  appendix 
IV; 

(B)  For  the  carcinogenic  compounds 
listed  in  amiendix  V  of  this  part,  the  sum 
for  all  compounds  of  the  ratios  of  the 
actual  groiuid  level  concentration  to  die 
level  estabbshed  in  appendix  V  cannot 
exceed  lA  To  estimate  the  health  risk 
fi>om  dilorinated  dibenzO'p-dioxins  and 
dibenzofuran  congeners,  use  the 
prooedores  prescribed  by  paragraph 
(eX3)  ot  tUs  section  to  estimate  tlw 
2.3.7.8-TCDD  toxicity  equivalence  of  die 
congeners. 

(C)  For  oompoonds  not  listed  in 
aHMUMfix  IV  or  V.  Oil  micrograms  per 
cubic  meter. 
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(4)  All  hydrocarboo  levels  specified 
under  diis  paragraph  are  to  be 
monitored  and  reported  as  specified  in 
paragraphs  (c)(1)  and  (cX2)  of  this 
section. 

(g)  MonJtoring  CO  and  HC  in  the  by- 
pass duct  of  a  cement  kiln.  Cement  kilns 
may  comply  with  the  carbon  monoxide 
and  hydrocarbon  limits  provided  by 
paragraphs  (b).  (c),  and  (d)  of  this 
section  by  monitoring  in  the  by-pass 
duct  provided  that: 

(1)  Hazardous  waste  is  fired  only  into 
the  kiln  and  not  at  any  location 
downstream  from  the  kiln  exit  relative 
to  the  direction  of  gas  flow^  and 

2.  The  by-pass  duct  diverts  a 
minimum  of  10%  of  kiln  off-gas  into  the 
duct 

(h)  Use  of  emissions  test  data  to 
demonstrate  compliance  and  establish 
(grating  limits.  Compliance  with  the 
re<]uirements  of  tliis  section  must  be 
demonstrated  simuitaneously  by 
emissions  testing  or  during  separate 
runs  under  identical  operating 
conditions.  Further,  data  to  demonstrate 
compliance  writh  the  CO  and  HC  limits 
of  this  section  or  to  establish  alternative 
CO  or  HC  limits  under  this  section  must 
be  obtained  during  the  time  that  ORE 
testing,  and  where  applicable,  CDD/ 
CDF  testing  under  paragraph  (e)  of  this 
section  and  comprehensive  organic 
emissions  testing  under  paragraph  (f)  Is 
conducted. 

(i)  Enforcement  For  the  purposes  of 
permit  enforcement  compliance  with 
the  operating  requirements  specified  in 
the  permit  (under  t  266.102)  will  be 
regarded  as  compliance  with  this 
section.  However,  evidence  that 
compliance  with  those  permit  conditions 
is  insufficient  to  ensure  compliance  with 
the  requirements  of  this  section  may  be 
"information"  {ustifying  modification  or 
revocation  and  re-issuance  of  a  permit 
under  |  270.41  of  this  chapter. 


I2M.106 
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(a)  A  boiler  or  industrial  furnace 
burning  hazardous  waste  may  not  emit 
particulate  matter  in  excess  of  180 
milligrams  per  dry  standard  cubic  meter 
(0.06  grains  per  dry  standard  cubic  foot) 
after  correction  to  a  stack  gas 
concentration  of  7%  oxygen,  using 
procedures  prescribed  in  40  CFR  part  60, 
appendix  A.  methods  1  through  5,  and 
appendix  DC  of  this  part 

(b)  An  owner  or  operator  meeting  the 
requiRments  of  f  286.100(b)  for  the  low 
risk  waste  exemption  is  exempt  faxim  the 
particulate  matter  standard. 

(c)  For  the  purposes  of  permit 
enforcement  compliance  with  the 
operating  requirements  specified  in  the 
permit  (under  S  266.102)  will  be  regarded 


as  compliance  with  this  section. 
However,  evidence  that  compliance 
with  those  permit  conditions  is 
insufficient  to  ensure  compliance  with 
the  requirements  of  this  section  may  be 
"information"  justifying  modification  or 
revocation  and  re-issuance  of  a  permit 
under  |  270.41  of  this  chapter. 

{266.106    ttandarda  to  control  metals 


(a)  General.  The  owner  or  operator 
must  comply  with  the  metals  standards 
provided  by  paragraphs  (b),  (c).  (d),  (e), 
or  (f)  of  this  section  for  each  metal  listed 
in  paragraph  (b)  of  this  section  that  is 
present  in  the  hazardous  waste  at 
detectable  levels  using  analytical 
procedures  si>ecified  in  Test  Methods 
for  Evaluation  Solid  Waste,  Physical/ 
Chemical  Methods  (SW-84e), 
incorporated  by  reference  in  S  260.11  of 
this  chapter. 

(b)  Tier  I  feed  rate  screening  limits. 
Feed  rate  screening  limits  for  metals  are 
specified  in  appendix  I  of  this  part  as  a 
function  of  terrain-adjusted  effective 
stack  height  and  terrain  and  land  use  in 
the  vicinity  of  the  facility.  Criteria  for 
facilities  that  are  not  eligible  to  comply 
with  the  screening  limits  are  provided  in 
paragraph  (b)(7)  of  this  section. 

(1)  Noncarcinogenic  metals.  The  feed 
rates  of  antimony,  barium,  lead, 
mercury.  thaUium.  and  silver  in  all  feed 
streams,  including  hazardous  waste, 
fuels,  and  industrial  furnace  feed  stocks 
shall  not  exceed  the  screening  limits 
specified  in  appendix  I  of  tiiis  part 

(i)  The  feed  rate  screening  limits  for 
antimony,  barium,  mercury,  thallium, 
and  silver  are  based  on  either 

(A)  An  hourly  rolling  average  as 
defined  in  S  2e6.102(e)(6)(i)(B):  or 

(B)  An  instantaneous  limit  not  to  be 
exceeded  at  any  time. 

(ii)  The  feed  rate  screening  limit  for 
lead  is  based  on  one  of  the  following: 

(A)  An  hourly  rolling  average  as 
defined  in  9  266.102(e](e)(i)(B); 

(B)  An  averaging  period  of  2  to  24 
hours  as  defined  in  \  286.102(e](e)(ii) 
with  an  instantaneous  feed  rate  limit  not 
to  exceed  10  times  the  feed  rate  that 
would  be  allowed  on  an  houriy  rolling 
average  basis;  or 

(C)  An  instantaneous  limit  not  to  be 
exceeded  at  any  time. 

(2)  Carcinogenic  metals,  (i)  The  feed 
rates  of  arsenic  cadmium,  beryllium, 
and  chromium  in  all  feed  streams. 
Including  hazardous  waste,  fuels,  and 
industrial  furnace  feed  stocks  shall  not 
exceed  values  derived  from  the 
screening  limits  specified  in  appendix  I 
of  this  part  The  feed  rate  of  each  of 
these  metals  is  limited  to  a  level  such 
that  the  sum  of  the  ratios  of  the  actual 
feed  rate  to  the  feed  rate  screening  timit 


specified  in  appendix  I  shall  not  exceed 
14).  as  provided  by  the  following 
equatioa* 


a 

z 

i-1 


AFR41I 


<i.o 


FRSU) 


nvfaere: 
n=numer  of  carcinogenic  metals 
APR  ~  actual  feed  rate  to  the  device  for 

metal  "i" 
FRSL=feed  rate  screening  limit  provided 

by  appendix  I  of  this  part  for  metal  "i". 

(ii)  The  feed  rate  screening  limits  for 
the  carcinogenic  metals  are  based  on 
either 

(A)  An  hourly  rolling  average;  or 

(B)  An  averaging  period  of  2  to  24 
hours  with  an  instantaneous  feed  rate 
limit  not  to  exceed  10  times  the  feed  rate 
Uiat  would  be  allowed  on  an  hourly 
rolling  average  basis. 

(3)  TESH.  (i)  The  terrain-adjusted 
effective  stack  height  is  determined 
according  to  the  following  equation: 

TESH=Ha+Hl-Tr 

where: 
Ha = Actual  physical  stack  height 
Hi = Plume  rise  as  determined  from 

appendix  VI  of  this  part  as  a  function  of 

stack  flow  rate  and  stack  gas  exhaust 

temperature. 
Tr^Terrain  rise  witliin  five  kilometers  of 

the  stack. 

(ii)  The  stack  height  (Ha)  may  not 
exceed  good  engineering  practice  as 
specified  in  40  CFR  S1.100(ii). 

(iii)  If  the  TESH  for  a  particular 
facility  is  not  listed  in  the  table  in  the 
appendices,  the  nearest  lower  TESH 
listed  In  the  table  shall  be  used.  If  the 
TESH  is  four  meters  or  less,  a  value  of 
four  meters  shall  be  used. 

(4)  Terrain  type.  The  screening  limits 
are  a  function  of  whether  the  facility  is 
located  in  noncomplex  or  complex 
terrain.  A  device  located  where  any  part 
of  the  surrounding  terrain  within  5 
kilometers  of  the  stack  equals  or 
exceeds  the  elevation  of  the  physical 
stack  height  (Ha)  is  considered  to  be  in 
complex  terrain  and  the  screening  limits 
for  complex  terrain  apply.  Terrain 
measurements  are  to  be  made  fit>m  U.S. 
Geological  Survey  7.5-minute 
topographic  maps  of  the  area 
surrounding  the  facility. 

(5)  Land  use.  The  screening  limits  are 
a  function  of  whether  the  fadllty  is 
located  in  an  area  where  the  land  use  Is 
urban  or  rural.  To  determine  whether 
land  use  In  the  vicinity  of  the  facility  is 
urban  or  rural,  procedures  provided  In 
appendices  IX  or  X  of  this  part 
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(8)  Multiple  stacks.  Owners  and 
operaton  of  facilities  with  more  than 
one  on-site  stack  bom  a  boiler, 
Industrial  furnace,  incinerator,  or  other 
thermal  treatment  unit  subject  to 
controls  of  metals  emissions  under  a 
RCRA  operating  permit  or  Interim  status 
controls  must  comply  with  the  screening 
limits  for  all  such  units  assuming  all 
hazardous  waste  Is  fed  Into  the  device 
with  the  worst-case  stack  based  on 
dispersion  characteristics.  "Hie  worst- 
case  stack  is  determined  from  the 
following  equation  as  applied  to  each 
stack: 

K-HVT 
Where: 
Kkb  parameter  accounting  for  relative 

Influence  of  stack  height  and  plume  rise; 
Ksphysical  stack  height  (meters); 
K^stackgas  flow  rate  (m'/second);  and 
Tk  exhaust  temperature  (*K]. 

The  stack  with  the  lowest  value  of  K  is 
the  worst-case  stack. 

(7)  Criteria  for  facilities  not  eligible 
for  screening  limits.  If  any  criteria 
below  are  met  the  Tier  I  (and  Tier  II) 
screening  limits  do  not  apply.  Owners 
and  operators  of  such  facilities  must 
comply  with  the  Tier  III  standards 
provided  by  paragraph  (d)  of  this 
section. 

(i)  The  device  is  located  In  a  narrow 
valley  less  than  one  kilometer  wide; 

(il)  The  device  has  a  stack  taller  than 
20  meters  and  is  located  such  that  the 
terrain  rises  to  the  physical  height 
within  one  kilometer  of  the  facility; 

(ill)  The  device  has  a  stack  taller  than 
20  meters  and  Is  located  within  five 
kilometers  of  a  shoreline  of  a  large  body 
of  water  such  as  an  ocean  or  large  lake; 

(iv)  The  physical  stack  height  of  any 
stack  Is  less  than  2.5  times  the  height  of 
any  building  within  five  building  heights 
or  five  projected  building  widths  of  the 
stack  and  the  distance  from  the  stack  to 
the  closest  boundary  Is  within  five 
building  heights  or  five  projected 
building  widths  of  the  associated 
building;  or 

(v)  The  Director  determines  that 
standards  based  on  site-specific 
dispersion  modeling  are  required. 

(8)  Implementation.  The  feed  rate  of 
metals  lis  each  feeds  tream  must  be 
monitored  to  ensure  that  the  feed  rate 
screening  limits  are  not  exceeded. 

(c)  Tier  II  emission  rate  screening 
limits.  Emission  rate  screening  limits  are 
specified  In  Appendix  I  as  a  function  of 
terrain-adjusted  effective  stack  height 
and  terrain  and  land  use  in  the  vicinity 
of  the  facility.  Criteria  for  facilities  that 
are  not  eligible  to  comply  with  the 
screening  limits  are  provided  In 
paragraph  (b)(7)  of  this  section. 

(1)  Noncarcinogenic  metals.  The 
emission  rates  of  antimony,  barium. 


lead,  mercury,  thallium,  and  silver  shall 
not  exceed  the  screening  limits  specified 
in  Appendix  I  of  this  part 

(2)  Carcinogenic  metals.  The  emission 
rates  of  arsenic  cadmium,  beryllltmi, 
and  chromlimi  shall  not  exceed  values 
derived  from  the  screening  limits 
specified  in  Appendix  I  of  this  part  The 
emission  rate  of  each  of  these  metals  is 
limited  to  a  level  such  that  the  sum  of 
the  ratios  of  the  actual  emission  rate  to 
the  emission  rate  screening  limit 
specified  In  Appendix  I  shall  not  exceed 
1.0,  as  provided  by  the  following 
equatioiu 


n 

Z 
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where: 
ns  number  of  carcinogenic  metals 
AERs  actual  emission  rate  for  metal  "i" 
ERSLsemission  rate  screening  limit 

provided  by  appendix  I  of  this  part  for 

metal  "I". 

(3)  Implementation.  The  emission  rate 
limits  must  be  implemented  by  limiting 
feed  rates  of  the  individual  metals  to 
levels  during  the  trial  bum  (for  new 
facilities  or  an  Interim  status  facility 
applying  for  a  permit)  or  the  compliance 
test  (for  interim  status  facilities).  The 
feed  rate  averaging  periods  are  the  same 
as  provided  by  paragraphs  (b)(l)(i)  and 
(il)  and  (b)(2)(ii)  of  this  section.  The  feed 
rate  of  metals  in  each  feedstream  must 
be  monitored  to  ensure  that  the  feed  rate 
limits  foe  the  feedstreams  specified 
under  SS  266.102  or  286.103  are  not 
exceeded. 

(4)  Definitions  and  limitations.  The 
definitions  and  limitations  provided  by 
paragraph  (b)  of  this  section  for  the 
following  terms  also  apply  to  the  Tier  II 
emission  rate  screening  limits  provided 
by  paragraph  (c)  of  this  section:  terrain- 
adjusted  effective  stack  height  good 
engineering  practice  stack  height  terrain 
type,  land  use.  and  criteria  for  facilities 
not  eligible  to  use  the  screening  limits. 

(5)  Multiple  stacks,  (i)  Owners  and 
operators  of  facilities  with  more  than 
one  onsite  stack  from  a  boiler,  industrial 
furnace,  incinerator,  or  other  thermal 
treatment  unit  subject  to  controls  on 
metals  emissions  under  a  RCRA 
operating  permit  or  interim  status 
controls  must  comply  with  the  emissions 
screening  limits  for  any  such  stacks 
assuming  all  hazardous  waste  is  fed  into 
the  device  with  the  worst-case  stack 
based  on  dispersion  characteristics. 

(ii)  The  worst-case  stack  is 
determined  by  procedures  provided  in 
paragraph  (b)(8)  of  this  section. 

(Ill)  For  each  metal,  the  total 
emissions  of  the  metal  from  those  stacks 


shall  not  exceed  the  screening  limit  for 
the  worst-case  stack. 

(d)  Tier  III  site-specific  risk 
assessment — (1)  General.  Conformance 
with  the  Tin  in  metals  controls  must  be  ; 
demonstrated  by  emissions  testing  to 
determine  the  emission  rate  for  each 
metal,  air  dispersion  modeling  to  predict 
the  maximum  annual  average  off-site 
ground  level  concentration  for  each 
metal,  and  a  demonstration  that 
acceptable  ambient  levels  are  not 
exceeded. 

(2)  Acceptable  ambient  levels. 
Appendices  IV  and  V  of  this  part  list  the 
acceptable  ambient  levels  for  purposes 
of  this  rule.  Reference  air  concentrations 
(RACs)  are  listed  for  the 
noncarcinogenic  metals  and  10*  risk- 
specific  doses  (RSDs)  are  listed  for  the 
carcinogenic  metals.  The  RSD  for  a 
metal  Is  the  acceptable  ambient  level  for 
that  metal  provided  that  only  one  of  the 
four  carcinogenic  metals  is  emitted.  If 
more  than  one  carcinogenic  metal  is 
emitted,  the  acceptable  ambient  level 
for  the  carcinogenic  metals  is  a  fraction 
of  the  RSD  as  described  in  paragraph 
(d)(3)  of  this  section. 

(3)  Carcinogenic  metals.  For  the 
carcinogenic  metals,  arsenic,  cadmium, 
beryllium,  and  chromium,  the  sum  of  the 
ratios  of  the  predicted  maximum  annual 
average  off-site  ground  level 
concentrations  (except  that  on-site 
concentrations  must  be  considered  if  a 
person  resides  on  site)  to  the  risk- 
specific  dose  (RSD)  for  all  carcinogenic 
metals  emitied  shall  not  exceed  1.0  as 
determined  by  the  following  equation: 


n 

2 

1=1 


Predcted  Amtiient 
Concantntionn) 


21.0 


Risk-Specific  Dosed) 


where:  n^  number  of  carcinogenic  metals 

(4)  Noncarcinogenic  metals.  For  the 
noncarcinogenic  metals,  the  predicted 
maximum  annual  average  off-site 
ground  level  concenfration  for  each 
metal  shall  not  exceed  the  reference  air 
concentration  (RAC). 

(5)  Multiple  stacks.  Owners  and 
operators  of  facilities  with  more  than 
one  on-site  stack  from  a  boiler, 
industrial  fiiraace,  incinerator,  or  other 
thermal  treatment  unit  subject  to 
controls  on  metals  emissions  under  a 
RCRA  operating  permit  or  interim  status 
controls  must  conduct  emissions  testing 
and  dispersion  modeling  to  demonsfrate 
that  the  aggregate  emissions  from  all 
such  on-site  stacks  do  not  result  in  an 
exceedance  of  the  acceptable  ambient 
levels. 


I 
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(0)  ZovxitsiMnlot/on.  Under  Tier  DL  tfaa 
metal*  controU  mast  be  implemented  by 
limiting  feed  rates  of  the  indivldttal 
metals  to  levels  during  the  trial  bom  (for 
new  bdlities  or  an  interim  status 
facility  applying  for  a  permit)  or  the 
compUanoe  test  (for  interim  status 
facilities).  The  foed  rata  averaging 
periods  are  the  same  as  provided  by 
para^aphs  (b)(1)  (i)  and  (ii)  and 
(b)(2)(ii)  of  this  section.  The  feed  rate  of 
metals  in  each  feedstream  must  be 
monitored  to  ensure  that  the  feed  rate 
limits  for  the  feedstreams  specified 
under  H  266.102  or  266.103  are  not 
exceeded. 

(e)  Adjusted  Tier  I  feed  rate  screening 
limits,  llie  owner  or  operator  may 
adjust  the  feed  rate  screening  limits 
provided  by  appendix  I  of  this  part  to 
account  for  site-specific  dispersion 
modeling.  Under  this  approach,  the 
adjusted  feed  rate  screening  limit  for 
each  metal  is  determined  by  back- 
calculating  from  the  acceptable  ambient 
levels  provided  by  appendices  IV  and  V 
of  this  part  using  dispersion  modeling  to 
determine  the  maximum  allowable 
emission  rate.  This  emission  rate 
becomes  the  adjusted  Tier  I  feed  rate 
screening  limit  The  feed  rate  screening 
limits  for  carcinogenic  metals  are 
implemented  as  prescribed  in  paragraph 
(bH2)  of  this  section. 

(f)  AlternatiY0  implementation 
approachet,  (1)  The  Director  may 
approve  on  a  case-by-case  basis 
approadies  to  implement  the  Tier  D  or 
Tier  in  metals  emission  limits  provldbd 
by  paragraphs  (c)  or  (d)  of  this  section 
alternative  to  monitoring  the  feed  rate  of 
metals  in  each  feedstream. 

(2)  The  emission  limits  provided  by 
paragraph  (d)  of  this  section  must  be 
determined  as  follows: 

(i)  For  each  noncarcinogenic  metal,  by 
back-calculating  from  the  RAC  provided 
in  appendix  IV  of  this  part  to  determine 
the  allowable  emission  rate  for  each 
metal  using  the  dilution  factor  for  the 
maximum  annual  average  ground  level 
concentration  predicted  by  dispersion 
modeling  in  conformance  with 
paragraph  (h)  of  this  section:  and 

(ii)  For  each  carcinogenic  metal*  by: 

(A)  Back-calculating  from  the  RSD 
provided  in  appendix  V  of  this  part  to 
determine  the  allowable  emission  rate 
for  each  metal  if  that  metal  were  the 
only  carcinogenic  metal  emitted  using 
the  dilution  factor  for  the  mii«imiifn 
annual  average  ground  level 
concentration  predicted  by  dispersion 
modeling  in  conformance  with 
para9«ph  (h)  of  this  section;  and 

(B)  If  more  than  <Hie  carcinogenic 
metal  is  emitted,  selecting  an  emission 
limit  for  each  carcinogenic  metal  not  to 
exceed  the  emission  rate  determined  Iqr 


paragraph  (f)(2XiiXA)  of  this  section 
such  that  the  sum  for  all  carcinogenic 
metals  of  the  ratio  of  the  selected 
emission  limit  to  the  emission  rate 
determined  by  that  paragraph  does  not 
exceed  1.0. 

(g)  Emission  testing — (1)  General. 
Emission  testing  for  metals  shall  be 
conducted  using  the  Multiple  Metals 
Train  as  described  in  appendix  K  of 
this  part 

(2)  Hexavalent  chromium.  Emissions 
of  chromium  are  assumed  to  be 
hexavalent  chromium  unless  the  owner 
or  operator  conducts  emissions  testing 
to  determine  hexavalent  chromium 
emissions  using  procedures  prescribed 
in  Appendix  K  of  this  part 

(h)  Dispersion  modeling.  Dispersion 
modeling  required  under  this  section 
shall  be  conducted  according  to 
methods  recommended  in  appendix  X  of 
this  part  the  "Hazardous  Waste 
Combustion  Air  Quality  Screening 
Procedure"  described  in  appendix  IX  of 
this  part  or  "EPA  SCREEN  Screening 
Procedure"  as  described  in  Screening 
Procedures  for  Estimating  Air  Quality 
Impact  of  Stationary  Sources  (the  latter 
document  is  incorporated  by  reference, 
see  i  280.11)  to  predict  the  maximum 
annual  average  off-site  ground  level 
concentration.  However,  on-site 
concentrations  must  be  considered 
when  a  person  resides  on-site. 

(i)  Enforcement  For  the  purposes  of 
p^mit  enforcement  compliance  with 
the  operating  requirements  specified  in 
the  permit  (under  1 286.102)  will  be 
regarded  as  compliance  with  this 
section.  However,  evidence  that 
compliance  with  those  permit  conditions 
is  insufficient  to  ensure  compliance  with 
the  requirements  of  this  section  may  be 
"information"  justifying  modification  or 
revocation  and  re-issuance  of  a  permit 
under  8  270.41  of  this  chapter. 

f  2M.107   stafMaroe  to  control  liyofOQen 
ctriofMe  (HCt)  and  cMortne  0ae  (Ch) 


(a)  General.  The  owner  or  operator 
must  comply  with  the  hydrogen  chloride 
(HQ)  and  chlorine  (Ck)  controls 
provided  by  paragraphs  (b).  (c).  or  (d)  of 
this  section. 

(b)  Screening  limits — (1)  Tier  I  feed 
rate  screening  limits.  Feed  rate 
screening  limits  are  specified  for  total 
chlorine  in  Appendix  II  oC  this  part  as  a 
function  of  terrain-adjusted  effective 
stack  height  and  terrain  and  land  use  In 
the  vidnitv  of  the  facility.  The  feed  rate 
of  total  chlorine  and  chloride,  both 
organic  and  inorganic  in  all  feed 
streams,  indudiag  hazardous  waste, 
foels,  and  industrial  furnace  feed  stocks 
shall  not  exceed  the  levels  specified. 


(2)  Tier  JI  emission  rate  screen  limits. 
Emission  rate  screening  limits  for  HCl 
and  Ck  are  specified  in  Appendix  III  of 
this  part  as  a  function  of  terrain- 
adjusted  effective  stack  height  and 
terrain  and  land  use  in  the  vicinity  of  the 
facility.  The  stack  emission  rates  of  HQ 
and  (^  shall  not  exceed  the  levels 
specified. 

(3)  Definitions  and  limitations.  The 
definitions  and  limitations  provided  by 
§  2ee.l06(b)  for  the  following  terms  also 
apply  to  ihe  screening  limits  provided 
by  this  paragraph:  terrain-adjusted 
effective  stack  height  good  engineering 
practice  stack  height  terrain  type,  land 
use,  and  criteria  for  facilities  not  eligible 
to  use  the  screen  limits. 

(4)  Multiple  stacks.  Owners  and 
operators  of  facilities  with  more  than 
one  on-site  stack  from  a  boiler, 
industrial  furnace,  incinerator,  or  other 
thermal  treatment  unit  subject  to 
controls  on  HCl  or  Cli  emissions  under  a 
RCRA  operating  permit  or  interim  status 
controls  must  comply  with  the  Tier  I  and 
Tier  n  screening  limits  for  those  stacks 
assimiing  all  hazardous  waste  is  fed  into 
the  device  with  the  worst-case  stack 
based  on  dispersion  characteristics. 

(i)  The  worst-case  stack  is  determined 
by  procedures  provided  in 
S  286.106(b)(6). 

(ii)  Under  Tier  L  the  total  feed  rata  of 
chlorine  and  chloride  to  all  subject 
devices  shall  not  exceed  the  screening 
limit  for  the  worst-case  stack. 

(ill)  Under  Tier  n,  the  total  emissions 
of  HCl  and  Cls  from  all  subject  stacks 
shall  not  exceed  the  sc  ?ening  limit  for 
the  worst-case  stack. 

(c)  Tier  HI  site-specific  risk 
assessments— {1)  General.  Conformance 
with  the  Tier  m  controU  must  be 
demonstrated  by  emissions  testing  to 
determine  the  emission  rate  for  HCl  and 
Clt.  air  dispersion  modeling  to  predict 
the  maximum  annual  average  off-site 
ground  level  concentration  for  each 
compound,  and  a  demonstration  that 
acceptable  ambient  levels  are  not 
exceeded. 

(2)  Acceptable  ambient  levels. 
Appendix  IV  of  this  part  lists  the 
reference  air  concentrations  (RACs)  for 
HCl  (7  micrograms  per  cubic  meter)  and 
Cli  (0.4  micrograms  per  cubic  meter). 

(3)  Multiple  stacks.  Owners  and 
operators  of  facilities  with  more  than 
one  on-site  stack  from  a  boiler, 
industrial  furnace,  incinerator,  or  other 
thermal  treatment  imit  subject  to  ■ 
controls  on  HCl  or  Cb  emissions  under  a 
RCRA  <^rating  permit  or  Interim  status 
controls  must  conduct  emissions  testing 
and  dispersion  modeling  to  demonstrate 
that  the  agpegate  emiarions  from  all 
such  on-site  stacks  do  not  resuH  in  an 
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exceedance  of  the  acceptable  ambient 
levels  for  HCS  and  Ck. 

(d)  Averaging  periods.  The  HCl  and 
C)>  controls  are  implemented  by  limiting 
the  feed  rate  of  total  chlorine  and 
chloride  in  all  feedstreams,  including 
hazardous  waste,  fuels,  and  industrial 
furnace  feed  stocks.  Under  Her  L  the 
feed  rate  of  total  chloride  and  chlorine  is 
limited  to  the  Tier  I  Screening  limits. 
Under  Tier  II  and  Tier  m.  the  feed  rate 
of  total  chloride  and  chlorine  is  limited 
to  the  feed  rates  during  the  trial  bum 
(for  new  facilities  or  an  Interim  status 
facility  applying  for  a  permit)  or  the 
compliance  test  (for  interim  status 
facilities).  The  feed  rate  limits  are  based 
on  either 

(i)  An  hourly  rolling  average  as 
defined  in  9  266.102(e)(e):  or 

(ii)  An  instantaneous  basis  not  to  be 
exceeded  at  any  time. 

(e)  Adjusted  Tier  I  feed  rate  screening 
limits.  TTie  owner  or  operator  may 
adjust  the  feed  rate  screening  provided 
by  Appendix  I  of  this  part  to  account  for 
site-specific  dispersion  modeling.  Under 
this  approach,  die  adjusted  feed  rate 
screening  limit  is  determined  by  back- 
calculating  from  the  acceptable  ambient 
level  for  Cls  provided  by  Appendix  IV  of 
this  part  using  dispersion  modeling  to 
determine  the  maximum  allowable 
emission  rate.  This  emission  rate 
becomes  the  adjusted  Tier  I  feed  rate 
screening  limit 

(f)  Emissions  testing.  Emissions 
testing  for  HCl  and  Ck  shall  be 
conducted  using  the  procedures 
described  in  Appendix  DC  of  this  part 

(g)  Dispersion  modeling.  Dispersion 
modeling  shall  be  conducted  according 
to  the  provisions  of  i  286.106(h). 

(h)  Enforcement  For  the  purposes  of 
permit  raforcement  compliance  with 
the  operating  requirements  specified  in 
the  permit  (under  i  266.102)  will  be 
regarded  as  compliance  with  his  section. 
However,  evidence  that  compliance 
with  those  permit  conditions  is 
insufficient  to  ensure  compliance  with 
the  requirements  of  this  section  may  be 
"information"  justifying  modification  or 
revocation  and  re-issuance  of  a  permit 
under  1 270.41  of  this  chapter. 

1266.106   Smal  quantity  on-eite  burner 

(a)  Exemption  quantities.  Owners  and 
operators  of  fadUties  that  bum 
hazardous  waste  in  an  on-site  boiler  or 
industrial  furnace  are  exempt  bom  the 
requirements  of  this  section  provided 
that 

(1)  The  quantity  of  hazardous  waste 
burned  in  a  device  for  a  calendar  month 
does  not  exceed  the  limits  provided  in 
the  following  table  based  on  the  terrain- 
adjusted  effective  stack  height  as 


defined  in  i  2e&106(b)(3): 

Exempt  QuANnrtES  for  Smau 
Quantity  Burner  Exemption 
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40 
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48 

66.0  to  68.9. 
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14.0  to  15.9.. 

58 

70.0  to  74.9 
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16.0  to  17.9 

69 

75.0  to  79.9 
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laO  to  19.9 — 

76 

80.0  to  84.9 

850 

20.0  to  21.9 

84 

85.0  to  89.9 

960 

22i)to23.9 

83 

90.0  to  94.9 

1.100 

24.0  to  25.9 

100 

95.0  to  09.9 

1,200 

26.0  to  27.9 

110 

100.0  to  104.8.. 

1,300 

28.0  to  29.9 

130 

106.0  to  109.9 .. 

1300 

30.0  to  34J 

140 

110.0  to  114.9.. 

1.700 

35.0  to  39.9 

170 

116.0  or 
grsBtar. 

1.900 

(2)  The  maximum  hazardous  waste 
firing  rate  does  not  exceed  at  any  time  1 
percent  of  the  total  fuel  requirements  for 
the  device  (hazardous  waste  plus  other 
fuel)  on  a  volume  basis; 

(3)  The  hazardous  waste  has  a 
minimum  heating  value  of  5.000  Btu/Ib, 
as  generated;  and 

(4)  The  hazardous  waste  fuel  does  not 
contain  (and  is  not  derived  bom)  EPA 
Hazardous  Waste  Nos.  F02a  F021,  F022, 
F023,  F026,  or  F027. 

(b)  Mixing  with  nonhazardous  fuels.  If 
hazardous  waste  fuel  is  mixed  with  a 
nonhazardous  fuel  die  quantity  of 
hazardous  waste  before  such  mixing  is 
used  to  comply  with  paragraph  (a). 

(c)  Multiple  stacks.  If  an  owner  or 
operator  bums  hazardous  waste  in  more 
than  one  on-site  boiler  or  industricJ 
furnace  exempt  imder  this  section,  the 
quantity  limits  provided  by  paragraph 
(a)(1)  of  this  section  are  implemented 
according  to  the  following  equation: 

n 

2  Actual  Quantity  Bumed(t) 

U1  Anowat)le  Quantity  Bumedo)     <1.0 


where: 
n  means  the  number  of  stacks; 
Actual  Quantity  Burned  means  the  waste 
quantity  trained  per  month  in  device  "i"; 
Allowable  Quantity  Burned,  means  the 
mmrimiiin  allowable  exempt  quantity  for 
stack  T'  from  the  Uble  in  (aKl)  above. 
Note:  Hazardous  wastes  that  are  subject  to 
the  special  requireoients  for  small  quantity 
generators  under  i  281.5  of  this  chaptar  may 
be  burned  in  an  off-site  device  under  the 


exemption  provided  by  i  266.108.  but  mutt  Im 
included  in  the  quantity  determination  for  tha 
exemption. 

(d)  Notification  requirements.  The 
owner  or  operator  of  facilities  quaUfying 
for  the  small  quantity  burner  exemption 
under  this  section  must  provide  a  one- 
time signed,  written  notice  to  EPA 
indicating  the  following: 

(1)  The  combustion  unit  is  operating 
as  a  small  quantity  burner  of  hazardous 
waste; 

(2)  The  owner  and  operator  are  in 
compliance  with  the  requirements  of  this 
section;  and 

(3)  The  maximum  quantity  of 
hazardous  waste  that  the  facility  may 
bimi  per  month  as  provided  by 

{  28e.l06(a)(l). 

(e)  Recordkeeping  requirements.  The 
owner  or  operator  must  maintain  at  the 
facility  for  at  least  three  years  sufficient 
records  documenting  compliance  with 
the  hazardous  waste  quantity,  firing 
rate,  and  heating  value  limits  of  this 
section.  At  a  pii"'niiim,  these  records 
must  indicate  the  quantity  of  hazardous 
waste  and  other  fuel  burned  in  each  unit 
per  calendar  month,  and  the  heating 
value  of  the  hazardous  waste. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0073) 


{266.109   Lewriaki 

(a)  Waiver  of  DRE  standard.  TheDRE 
standard  of  9  266.104(8)  does  not  apply 
if  the  boiler  or  industrial  furnace  is 
operated  in  conformance  with  (a)(1)  of 
this  section  and  the  owner  or  operator 
demonstrates  by  procedures  prescribed 
in  (a)(2)  of  this  section  that  the  burning 
will  not  result  in  unacceptable  adverse 
health  effects. 

(1)  The  device  shall  be  operated  as 
foUows: 

(i)  A  minimum  of  50  percent  of  fuel 
fired  to  the  device  shall  be  fossil  fuel, 
fuels  derived  from  fossil  fuel,  tall  oil,  or, 
if  approved  by  the  Director  of  a  case-by- 
case  basis,  other  nonhazardous  fuel 
with  combustion  characteristics 
comparable  to  fossil  fuel.  Such  fuels  are 
termed  "primary  fuel'  for  purposes  of 
this  section.  (Tail  oil  is  a  fuel  derived 
from  vegetable  and  rosin  fatty  acids.) 
The  50  percent  primary  fuel  firing  rate 
shall  be  determined  on  a  total  heat  or 
voltmie  input  basis,  whichever  results  in 
the  larger  volume  of  primary  fuel  fired; 

(ii)  Primary  fuels  and  hazardous  waste 
fuels  shall  have  a  minimum  as-fired 
heating  value  of  8,000  Btu/lb; 

(iii)  The  hazardous  waste  is  fired 
directly  into  the  primary  fuel  flame  zone 
of  ihe  combustion  chamber;  and 

(iv)  The  device  operates  in 
conformance  with  the  carbon  monoxide 
controls  provided  by  §  286.104(b)(1) 
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Devices  sublect  to  the  exemption 
provided  by  this  section  are  not  eligible 
for  the  alternative  carbon  monoxide 
controls  provided  by  t  286.104(c). 

(2)  Procedures  to  demonstrate  that  the 
hazardous  waste  burning  will  not  pose 
unacceptable  adverse  public  health 
effects  are  as  foUows: 

(1)  Identify  and  quantify  those 
noometal  compounds  listed  in  appendix 
Vm.  part  261  of  this  chapter  that  could 
reasonably  be  expected  to  be  present  In 
the  hazardous  waste.  The  constituents 
excluded  from  analysis  must  be 
identified  and  the  basis  for  their 
exclusion  explained; 

(ii]  Calculate  reasonable,  worst  case 
emission  rates  for  each  constitutent 
identified  in  paragraph  (aK2)(i)  of  this 
section  by  assuming  the  device  achieves 
99.9  percent  destruction  and  removal 
efficiency.  That  is,  assume  that  0.1 
percent  of  the  mass  weight  of  each 
constitutent  fed  to  the  device  is  emitted. 

(iil)  For  each  constituent  identified  in 
paragraph  (a)(2)(i)  of  this  section,  use 
emissions  dispersion  modeling  to  predict 
the  maximum  annual  average  groimd 
levef  concentration  of  the  constituent 

(A)  Dispenion  modeling  shall  be 
conducted  using  methods  specified  in 
I  286.10e(h). 

(B)  Owners  and  operators  of  facilities 
with  more  than  one  on-site  stack  from  a 
boiler  or  industrial  furnace  that  is 
exempt  under  this  section  must  conduct 
dispersion  modeling  of  emissions  from 
all  stacks  exempt  under  this  section  to 
predict  ambient  levels  prescribed  by  this 
paragraph. 

(iv)  Ground  level  concentrations  of 
constituents  predicted  under  paragraph 
(a)(iii)  of  this  section  must  not  exceed 
the  following  levels: 

(A)  For  the  noncardnogenic 
componds  listed  in  appendix  IV  of  this 
part,  the  levels  established  in  appendix 
IV: 

(B)  For  the  carcinogenic  compounds 
listed  in  appendix  V  of  this  part,  the  sum 
for  all  constituents  of  the  ratios  of  the 
actual  ground  level  concentration  to  the 
level  established  in  appendix  V  cannot 
exceed  1.0;  and 

(C)  For  constituents  not  listed  in 
appendix  IV  or  V,  0.1  micrograms  per 
cubic  meter. 

(b)  Waiver  of  particular  matter 
sfandard.  The  particulate  matter 
standard  of  |  200.105  does  not  apply  if: 

(1)  The  DRE  standard  is  waived  under 
paragraph  (a)  of  diis  section;  and 

(2)  The  owner  or  operator  complies 
with  the  Tier  1  metals  feed  rate 
acreeninf  limits  provided  by  i  206.100 
(b)or{e). 


S266.110    WalvarofDREtrtalbiimfor 

Boilera  that  operate  under  the  special 
requirements  of  this  section,  and  Uiat  do 
not  bum  hazardous  waste  containing  (or 
derived  from)  EPA  Hazardous  Waste 
Nos.  F020,  F021.  F022.  F023.  F028.  or 
F027,  are  considered  to  be  in 
conformance  with  the  DRE  standard  of 
{  2ee.l04(a).  and  a  trial  bum  to 
demonstrate  DRE  is  waived.  When 
burning  hazardous  waste: 

(a)  A  minimum  of  50  percent  of  fuel 
fired  to  the  boiler  shall  be  fossil  fuel, 
fuels  derived  from  fossil  fuel,  tall  oil.  or. 
if  approved  by  the  Director  on  a  case- 
by-case  basis,  other  nonhazardous  fuel 
with  combustion  characteristics 
comparable  to  fossil  fuel.  Such  fuels  are 
termed  "primary  fuel"  for  purposes  of 
this  section.  (Tall  oil  is  a  fuel  derived 
frt>m  vegetable  and  rosin  fatty  adds.) 
The  50  percent  primary  fuel  firing  rate 
shall  be  determined  on  a  total  heat  or 
volume  input  basis,  whichever  results  in 
the  larger  volume  of  primary  fuel  fired; 

(b)  Boiler  load  shall  not  be  less  than 
40  percent  Boiler  load  is  the  ratio  at  any 
time  of  the  total  heat  input  to  the 
maximum  design  heat  input; 

(c)  Primary  hiels  and  hazardous  waste 
fuels  shall  have  a  minimum  as-fired 
heating  value  of  0.000  Btu/lb,  and  each 
material  fired  in  a  burner  where 
hazardous  waste  is  fired  must  have  a 
heating  value  of  at  least  8,000  Btu/lb,  as- 
fired; 

(d)  The  device  shall  operate  in 
conformance  with  the  carbon  monoxide 
standard  provided  by  f  260.104(b)(1). 
Boilers  subject  to  the  waiver  of  the  DRE 
trial  bum  provided  by  this"  section  are 
not  eligible  for  the  alternative  carbon 
monoxide  standard  provided  by 

i  266.104(0): 

(e)  The  boiler  must  be  a  watertube 
type  boiler  that  does  not  feed  fuel  using 
a  stoker  or  stoker  type  mechanism;  and 

(f)  The  hazardous  waste  shall  be  fired 
directly  into  the  primary  fuel  flame  zone 
of  the  combustion  chamber  with  an  air 
or  steam  atomization  firing  system, 
mechanical  atomization  system,  or  a 
rotary  cup  atomization  system  under  the 
following  conditions: 

(1)  Viscosity.  The  viscosity  of  the 
hazardous  waste  fuel  as-fired  shall  not 
exceed  300  SSU; 

(2)  Particle  size.  When  a  high  pressure 
air  or  steam  atomizer,  low  pressure 
atomizer,  or  mechanical  atomizer  is 
used.  70%  of  the  hazardous  waste  fuel 
must  pass  through  a  200  mesh  (74 
micron)  screen,  and  when  a  rotary  cup 
atamizer  Is  used.  70%  of  the  hazardous 
waste  mutt  pass  through  a  100  mesh 
(150  micron)  ■ereen; 

(3)  Mechanical  atoatixation  syatmns. 
Fuel  pressure  wMdn  a  mechanical 


atomization  system  and  fuel  flow  rate 
shall  be  maintained  within  the  design 
range  taking  into  account  the  viscosity 
tmd  volatility  of  fuel; 

(4)  Rotary  cup  atomization  systems. 
Fuel  flow  rate  through  a  rotary  cup 
atomization  system  must  be  maintained 
within  the  design  range  taking  into 
account  the  viscosity  and  volatility  of 
the  fuel 

S  266.111    Standards  for  direct  tranefer. 

(a)  Applicability.  The  regulations  in 
this  section  apply  to  owners  and 
operatora  of  boilers  and  industrial 
furnaces  subject  to  8S  266.102  or  266.103 
if  hazardous  waste  is  directly 
transferred  fit)m  a  transport  vehicle  to  a 
boiler  or  industrial  furnace  without  the 
use  of  a  storage  unit 

(b)  Definitions.  (1)  When  used  in  this 
section,  the  following  terms  have  the 
meanings  given  below: 

Direct  transfer  equipment  means  any 
device  (induding  but  not  limited  to,  such 
devices  as  piping,  fittings,  flanges, 
valves,  and  pumps)  that  is  used  to 
distribute,  meter,  or  control  the  flow  of 
hazardous  waste  between  a  container 
(i.e..  transport  vehicle)  and  a  boiler  or 
industrial  fiimace. 

Container  means  any  portable  device 
in  which  hazardous  waste  is 
transported,  stored,  treated,  or 
otherwise  handled,  and  includes 
transport  vehides  that  are  containers 
themselves  (e.g.,  tank  tracks,  tanker- 
trailers,  and  rail  tank  cars),  and 
containers  placed  on  or  in  a  transport 
vehicle. 

(2)  This  section  references  several 
requirements  provided  in  subparts  I  and 
J  of  parts  264  and  265.  For  purposes  of 
this  section,  the  term  "tank  systems"  in 
those  referenced  requirements  means 
dired  transfer  equipment  as  defined  in 
paragraph  (b)(1)  of  this  section. 

(c)  General  operating  requirements. 
(1)  No  direct  transfer  of  a  pumpable 
hazardous  waste  shall  be  conducted 
from  an  open-top  container  to  a  boiler  or 
industrial  furnace. 

(2)  Dired  transfer  equipment  used  for 
pumpable  hazardous  waste  shall  always 
be  closed,  except  when  necessary  to 
add  or  remove  the  waste,  and  shall  not 
be  opened,  handled,  or  stored  in  a 
manner  that  may  cause  any  rupture  or 
leak. 

(3)  The  dired  transfer  of  hazardous 
waste  to  a  boiler  or  industrial  fumace 
shall  be  conducted  so  that  it  does  not 

(i)  Generate  extreme  heat  or  pressure, 
fire,  explosion,  or  violent  reaction; 

(ii)  Produce  uncontrolled  toxic  mists, 
fumes,  dusts,  or  gases  in  suffldent 
quantities  to  threiaten  human  health; 
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(iii)  Produce  uncontrolled  flammable 
fumes  or  gases  in  sufficient  quantities  to 
pose  a  risk  of  fire  or  explosions: 

(iv)  Damage  the  structural  integrity  of 
the  container  or  direct  transfer 
equipment  containing  the  waste; 

(v)  Adveraely  affect  the  capability  of 
the  boiler  or  industrial  fumace  to  meet 
the  standards  provided  by  S9  266.104 
through  266.107;  or 

(vi)  Threaten  human  health  or  the 
environment 

(4)  Hazardous  waste  shall  not  be 
placed  in  direct  transfer  equipment  if  it 
could  cause  the  equipment  or  its 
secondary  containment  system  to 
rupture,  leak,  corrode,  or  otherwise  fail. 

(5)  The  owner  or  operator  of  the 
facility  shall  use  appropriate  controls 
and  practices  to  prevent  spills  and 
overflows  from  the  direct  transfer 
equipment  or  Its  secondary  containment 
systems.  These  Include  at  a  minimum: 

(i)  Spill  prevention  controls  (e.g., 
check  valves,  dry  discount  couplings); 
and 

(ii)  Automatic  waste  feed  cutoff  to  use 
if  a  leak  or  spill  occiuv  from  the  direct 
transfer  equipment. 

(d)  Areas  where  direct  transfer 
vehicles  (containers)  are  located. 
Applying  the  definition  of  container 
under  this  section,  owners  and  operators 
must  comply  with  the  following 
requirements: 

(1)  The  contaiiunent  requirements  of 
§  264.175  of  this  chapten 

(2)  The  use  and  management 
requirements  of  subpart  I,  part  265  of 
this  chapter,  except  for  SS  265.170  and 
205.174;  and 

(3)  The  closure  requirements  of 
S  264.178  of  this  chapter. 

(e)  Direct  transfer  equipment  Direct 
transfer  equipment  must  meet  the 
following  requirements: 

(1)  Secondary  containment  Owners 
and  operators  shall  comply  with  the 
secondary  containment  requirements  of 
9  265.193  of  this  chapter,  except  for 
paragraphs  265.193  (a),  (d).  (e).  and  (i)  as 
follows: 

(i)  For  all  new  direct  transfer 
equipment  prior  to  their  being  put  into 
service:  and 

(ii)  For  existing  direct  transfer 
equipment  within  2  years  after  August 
21.1991. 

(2)  Requirements  prior  to  meeting 
secondary  containment  requirements,  (i) 
For  existing  direct  transfer  equipment 
that  does  not  have  secondary 
containment  the  owner  or  operator 
shall  determine  whether  the  equipment 
is  leaking  or  is  unfit  for  use.  The  owner 
or  operator  shall  obtain  and  keep  on  file 
at  the  facility  a  written  assessment 
reviewed  and  certified  by  a  qualified, 
registered  professional  engineer  in 


accordance  with  9  270.11(d)  of  this 
chapter  that  attests  to  the  equipment's 
integrity  by  August  21. 1992. 

(ii)  This  assessment  shaU  determine 
whether  the  direct  transfer  equipment  is 
adequately  designed  and  has  suffident 
structural  strength  and  compatibility 
with  the  wa8te(8)  to  be  transferred  to 
ensure  that  it  wiU  not  collapse,  rapture, 
or  fail.  At  a  minimum,  this  assessment 
shall  consider  the  following: 

(A)  Design  standardls),  ii  available, 
according  to  which  the  dired  transfer 
equipment  was  constructed; 

(B)  Hazardous  characteristics  of  the 
waste(s)  that  have  been  or  will  be 
handled; 

(C)  Existing  corrosion  protection 
measures; 

(D)  Documented  age  of  the  equipment 
if  available,  (otherwise,  an  estimate  of 
the  age);  and 

(E)  Results  of  a  leak  test  or  other 
integrity  examination  such  that  the 
effects  of  temperature  variations,  vapor 
pockets,  cracks,  leaks,  corrosion,  and 
erosion  are  accounted  for. 

(iii)  If,  as  a  result  of  the  assessment 
specified  above,  the  direct  transfer 
equipment  is  found  to  be  leaking  or  unfit 
for  use,  the  owner  or  operator  shall 
comply  with  the  requirements  of 
99  265.196  (a)  and  (b)  of  this  chapter. 

(3)  Inspections  and  recordkeeping,  (i) 
The  owner  or  operator  must  inspect  at 
least  once  each  operating  hour  when 
hazardous  waste  is  being  transferred 
from  the  transport  vehicle  (container)  to 
the  boiler  or  industrial  furnace: 

(A)  Overfill/ spill  control  equipment 
(e.g.,  waste-feed  cutoff  systems,  bypass 
systems,  and  drainage  systems)  to 
ensure  that  it  is  in  good  working  order 

(B)  The  above  ground  portions  of  the 
direct  transfer  equipment  to  detect 
corrosion,  erosion,  or  releases  of  waste 
(e.g.,  wet  spots,  dead  vegetation);  and 

(C)  Data  gathered  from  monitoring 
equipment  and  leak-detection 
equipment  (e.g..  pressure  and 
temperature  gauges)  to  ensure  that  the 
direct  transfer  equipment  is  being 
operated  according  to  its  design. 

(ii)  The  owner  or  operator  must 
inspect  cathodic  protection  systems,  if 
used,  to  ensure  that  they  are  functioning 
properly  according  to  the  schedule 
provided  by  9  265.195(b)  of  this  chapter. 

(iii)  Records  of  inspections  made 
under  this  paragraph  shall  be 
maintained  in  the  operating  record  at 
the  fadlity,  and  available  for  inspection 
for  at  least  3  years  fitMn  the  date  of  the 
inspection. 

(4)  Design  and  installation  of  new 
ancillary  equipment  Ownere  and 
operators  must  comply  with  the 
requirements  of  9  265.192  of  this  chapter. 


(5)  Response  to  leaks  or  spills. 
Owners  and  operators  must  comply  with 
the  requirements  of  9  265.196  of  this 
chapter. 

(6)  Closure.  Owners  and  operators 
must  comply  with  the  requirements  of 
9  265.197  of  this  chapter,  except  for 

9  266.197  (c)(2)  through  (c)(4). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0073) 

{266.122   Regulation  of  raaldues. 

A  residue  derived  from  the  burning  or 
processing  of  hazardous  waste  in  a 
boiler  or  industrial  fumace  is  not 
excluded  from  the  definition  of  a 
hazardous  waste  under  9  261.4(b)  (4). 
(7).  or  (8)  unless  the  device  and  the 
owner  or  operator  meet  the  following 
requirements: 

(a)  The  device  meets  the  following 
criteria: 

(1)  Boilers.  Boilers  must  bum  coal  and 
at  least  50%  of  the  heat  input  to  the 
boiler  must  be  provided  by  the  coal; 

(2)  Ore  or  mineral  furnaces.  Industrial 
furnaces  subject  to  9  281.4(b)(7)  must 
process  at  least  50%  by  weight  normal 
nonhazardous  raw  materials; 

(3)  Cement  kilns.  Cement  kilns  must 
process  at  least  50%  by  weight  normal 
cement-production  raw  materials; 

(b)  The  owner  or  operator 
demonstrates  that  the  hazardous  waste 
does  not  significantly  affect  the  residue 
by  demonstrating  conformance  with 
either  of  the  following  criteria: 

(1)  Comparison  of  waste-derived 
residue  with  normal  residue.  The  waste- 
derived  residue  must  not  contain 
appendix  Vm,  part  261  constituents 
(toxic  constituents)  that  could 
reasonably  be  attributable  to  the 
hazardous  waste  at  concentrations 
significantly  higher  than  in  residue 
generated  without  burning  or  processing 
of  hazardous  waste,  using  the  following 
procedure.  Toxic  compounds  that  could 
reasonably  be  attributable  to  burning  or 
processing  the  hazardous  waste 
(constituents  of  concem)  include  toxic 
constituents  in  the  hazardous  waste, 
and  the  organic  compounds  Usted  in 
appendix  VIII  of  this  part  that  may  be 
generated  as  products  of  incomplete 
combustion.  Sampling  and  analyses 
shall  be  in  conformance  with  procedures 
prescribed  in  Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,  incorporated  by 
reference  in  9  26ail(a]  of  this  chapter. 

(i)  Normal  residue.  Concentrations  of 
toxic  constituents  of  concern  in  normal 
residue  shall  be  determined  based  on 
analyses  of  a  minimum  of  10  composite 
samples.  TTie  upper  95%  confidence  level 
about  the  mean  of  the  concentration  in 
the  normal  residue  shall  be  considered 
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the  itatisticallyHlerived  concentrati(Hi  in 
the  normal  residue.  If  changes  in  raw 
materials  or  fioels  reduce  the 
statistically-derived  concentrations  of 
the  toxic  constituents  of  concern  in  the 
nwmal  residue,  the  statistically-derived 
concentrations  must  be  revised  or 
statistically-derived  concentrations  of 
toxic  constituents  in  normal  residue 
must  be  established  for  a  new  mode  of 
operation  with  the  new  raw  material  or 
fiieL  To  determine  the  upper  95% 
confidence  level  about  ttie  mean  of  the 
concentration  in  the  normal  residue,  the 
owner  or  operator  shall  use  statistical 
procedures  prescribed  in  'Statistical 
Methodology  for  BeviU  Residue 
Determinations"  in  appendix  K  of  this 
part 

(ii)  Waste-derived  residue. 
Concentrations  of  toxic  constituents  of 
concern  in  waste-derived  residue  shall 
be  determined  based  on  analysis  of 
samples  composited  over  a  period  of  not 
more  than  24  hours.  The  concentration 
of  a  toxic  constituent  in  the  waste- 
derived  residue  is  not  considered  to  be 


significantly  higher  than  in  the  normal 
residue  if  the  concentration  in  the 
waste-derived  residue  does  not  exceed 
the  concentration  established  for  the 
normal  residue  under  paragraph  (b)(l](i) 
of  this  section;  or 

(2)  Comparison  of  waste-derived 
residue  concentratioris  with  health- 
based  limite—{\]  Nonmetal  constituents. 
The  concentrations  of  nonmetal  toxic 
constituents  of  concern  (specified  in 
paragraph  CbHl)  of  this  section)  in  the 
waste-derived  residue  must  not  exceed 
the  health-based  levels  specified  in 
an)endix  VII  of  this  part  If  a  health- 
based  limit  for  a  constituent  of  concern 
is  not  listed  in  appendix  VII  of  this  part, 
then  a  limit  of  0.002  micrograms  per 
kilogram  or  the  level  of  detection  (using 
analytical  procedures  prescribed  in  SW- 
846),  whichever  is  higher,  shall  be  used; 
and 

(ii)  Metal  constituents.  The 
concentration  of  metals  in  an  extract 
obtained  using  the  Toxicity 
Characteristic  Leaching  Procedure  of 
%  281.24  of  this  chapter  must  not  exceed 


the  levels  specified  in  appendix  VII  of 
this  part;  and 

(c)  Records  sufficient  to  document 
compliance  with  the  provisions  of  this 
section  must  be  retained  for  a  period  of 
three  years.  At  a  minimum,  the  following 
shall  be  recorded: 

(1)  Levels  of  constitumts  in  appendix 
VOL  part  261,  that  are  present  in  waste- 
derived  residues; 

(2)  If  the  waste-derived  residue  is 
compared  with  normal  residue  under 
paragraph  (b)(1)  of  this  section: 

(i)  The  levels  of  constituents  in 
appendix  Vm,  part  261,  that  are  present 
in  normal  residues;  and 

(ii)  Data  and  information,  including 
analyses  of  samples  as  necessary, 
obtained  to  determine  if  changes  in  raw 
materials  or  fuels  would  reduce  the 
concentration  of  toxic  constituents  of 
concern  in  the  normal  residue. 

3.  Appendices  I  through  X  are  added 
to  part  266  as  follows: 

Appendix  I^— Tier  I  and  Tier  n  Feed 
Rate  and  Emissions  Screening  Limits  for 
Metals 


TABtE  l-A.— Tier  I  and  Tier  II  Feed  Rate  and  Emissions  Screening  Umits  for  CARaNOOENic  Metals  for  Facilities  in 

NoNCOMPLEx  Terrain 


[VtkiM  tor  urtMH  iiMs] 


TanUn 


htW 


4_ 

e_ 

e_ 
io- 
ta- 

14- 
IS- 
IS- 
20- 
22- 
24- 
28- 
28- 
30- 
36- 
40- 
46- 
50- 
56- 
80- 
86- 
70- 
75- 
80.- 
86- 

go- 
es.. 

100- 
106_ 
110_ 
115. 
120. 


(fl/lw) 


&0E+O1 
&SE+01 
7.8E+01 

asE+oi 

9.6E+01 
1.1E+08 
1.3E+08 
1.4E+oa 
1.6E+02 
1SE+02 

^0E+o^ 

2JE+0e 
2aE+02 
3.0E+02 
4.0E+02 
4.6E+02 
aOE+02 
7SE+02 
9eE+02 
1.2E+03 
1.5E+03 
1.7E+03 
1.9E+03 
2JE+03 
2.SE+03 
2SE+03 
3.2E+03 
18E+03 
4.0E+03 
4.8E+03 
5.4E+03 
aOE+03 


Barium  (o/hr) 

LMd 

1JE+04 

1JE+01 

1.1E+04 

2i)6+01 

1.3E+04 

2JE+01 

1.4E+04 

2JE+01 

1.7E+04 

3.06+01 

1SE+04 

146+01 

L1E+04 

34E+01 

£4E+04 

4JE+01 

Z7E+04 

44E+01 

3.0E+04 

S.4E+01 

146+04 

ei)E+01 

19E+04 

asE+ei 

4JE+04 

7aE+01 

SJ)E+04 

8i)E+01 

eaE+04 

1.16+02 

7.86+04 

1.46+02 

1.0E+06 

1.86+02 

1.36+C5 

136+02 

1.76+06 

3.06+02 

2.06+06 

3.66+02 

2.56+06 

4.3E+02 

2.86+06 

5.06+02 

3.26+06 

5.86+02 

3.66+05 

6.4E+02 

4.06+05 

7.86+02 

4.86+06 

8.2E+02 

6.46+06 

8.66+02 

a06+05 

1.16+03 

8J6+06 

1.26+03 

7a6+06 

1.4E+03 

8.66+06 

1.8E+03 

1.06+08 

ISE+OS 

\iam 


M«cury(o/hr) 


a06+01 
8a6+01 
7.86+01 
8JE+01 
9.86+01 
1.16+02 
1J6+02 
1.46+02 
1.6E+02 
1JE+02 
2.0E+02 
13E+02 
186+02 
106+02 
4.06+02 
4.66+02 
106+02 
7.86+02 
9.66+02 
1.26+03 
1.56+03 
1.76+03 
1.96+03 
2.26+03 
2.56+03 
186+03 
3.2E+03 
3.66+03 
4.06+03 
4.66  +  03 
5.4E+03 
106+03 


SaMr(g/hr) 


106+02 
186+02 
7.8E+02 
8.66+02 
9.66+02 
1.16+03 
1.36+03 
1.46+03 
1.66+03 
1J6+03 
106+03 
136+03 
166+03 
106+03 
406+03 
4.86+03 
106+03 
7.86+03 
166+03 
1.2E+04 
1.56+04 
1.76+04 
1.96+04 
126+04 
156+04 
186+04 
126+04 
186+04 
4.06+04 
4.66+04 
146+04 
lOE+04 


TlwMum  (Q/hr) 


106+01 
186+01 
7.86+01 
166+01 
186+01 
1.16+02 
1.36+02 
1.46+02 
1.86+02 
1.86+02 
106+02 
136+02 
186+02 
106+02 
4.06+02 
4.66+02 
6.06+02 
7.86+02 
186+02 
1.26+03 
1.56+03 
1.76+03 
1.96+03 
126+03 
156+03 
2.86+03 
3.26+03 
3.66+03 
4.06+03 
4.66+03 
5.46+03 
106+03 
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Table  I-B.— Tier  i  and  Tier  H  Feed  Rate  and  Emissions  Screening  (jmits  for  Noncarcinogemc  K^tals  for  FAduriES  m 

NONCOMPLEX  Terrain 


tVshJM  tor  runi 


1 


Twram  K%«twl  eff.  itack  hi  (m) 

Bwium(g/hO 

LMd(a/>ir)    . 

Meicuiy  (9/hr) 

Sav«r(s/hr) 

TMkim(s/t«) 

4     

3.16+01 
3.66+01 
4.06+01 
4.6E+01 
5.86+01 
186+01 

saE+oi 

1.1E+02 
1.36+02 
1.7E+02 
??F+02 
18E+02 
3.5E+02 
4JE+02 
7.2E+02 
1.1E+03 
1.5E+03 
lOE+03 
2.6E+03 
146+03 
4.86+03 
5.46+03 
8.46+03 
7.6E+03 
9.46+03 
1.16+04 
1.3E+04 
1.56+04 
1.86+04 
??F+04 
2.66+04 
3.16+04 

5.26+03 
6.06+03 
186+03 
7.8E+03 
9.6E+03 
1.1E+04 
1.4E+04 
1.8E+04 
2.2E+04 
2.8E+04 
3.6E+04 
4.6E+04 
S.8E+04 
7.6E+04 
1.2E+05 
1.8E+05 
15E+05 
3.3E+05 
4.4E  +  05 
5.8E+05 
7.6E+05 
9.0E+05 
1.1E+06 

i.3E+oe 

1.5E+06 
18E+0e 
2.2E+0e 
2.6E+08 
3.0E+06 
3.6E+08 
4.4E+0e 
5.0E+06 

9.46+00 
1.1E+01 
1.26+01 
1.46+01 
1.76+01 
116+01 
2.66+01 
126+01 
4.06+01 
106+01 
6.46+01 
126+01 
1.06+02 
1.36+02 
116+02 
126+02 
4.66+02 
106+02 
7.86+02 
1.06+03 
1.46+03 
1.66+03 
1.96+03 
136+03 
186+03 
3.36+03 
3.96+03 
4.66+03 
5.46+03 
6.66+03 
7.86+03 
9.26+03 

116+01 

186+01 

406+01 

4S6+01 

186+01 

8.86+01 

186+01 

1.16+02 

1J6+02 

1.76+02 

126+02 

186+02 

156+02 

4J6+02 

7.26+02 

1.16+03 

1.56+03 

106+03 

186+03 

3.46+03 

4a6+03 

5.46+03 

6.46+03 

7.66+03 

9.46+03 

1.16+04 

1J6+04 

1.56+04 

iaE+04 

226+04 

2.66+04 

3.16+04 

116+02 
186+02 
4.06+02 
4.66+02 
186+02 
186+02 
166+02 
1.16+03 
1JE+03 
1.7E+03 
2.2E+03 
186+03 
156+03 
4.36+03 
7.2E+03 
1.16+04 
1.56+04 
106+04 
186+04 
146+04 
4.86+04 
146+04 
146+04 
7a6+04 
9.46+04 
1.16+05 
1J6+05 
1.56+05 
1.86+05 
2.26+05 
16E+05 
11E+05 

11E+01 

A 

3.66+01 

s    ...,.„, ,.. 

4.06+01 

10 

12. - 

14 

16 

^^ 

4.66+01 
516+01 
186  +  01 
816+01 
1.16+02 

20                        ., , 

1.36+02 

7? 

1.76+02 

?4                                     .     , 

126+02 

?i 

186+02 

?^ 

156+02 

!M)       ,                                     

4.36+02 

3^ 

7.26+02 

Al\                                             

1.16+03 

4«5                                                               

1.56+03 

50      

106+03 

66 - -. 

<K)  

166+03 
3.4E+03 

65 _ — 

70        

4.6ef03 
5.46+03 

7ff 

6.46+03 

80 

S5  „  .,  ,.„  , ,      ., . ,,,  ■■  ■ . 

7.66+03 
9.46+03 

90 

1.16+04 

9«           . 

1J6+04 

100 - 

105 

110 - 

115 

190         

1.56+04 
ia6+04 
2.26+04 
166+04 
116+04 

Table  I-C.— Ti6r  I  and  Tier  II  F6ed  Rate  and  Emissions  Screening  Limits  for  Noncarcinoqenic  Metals  for  FAauriES  in 

Complex  T6rrain 


Values  for  urtMn  and  rural  areas 

Andmony  (g/hr) 

Barium  (g/hr) 

Lead  (g/hr) 

Mercury  (g/hr) 

Silver  (g/hr) 

ThaMum  (g/hr) 

4 

6 - 

8 

10 

12 

14 - _. 

^0 

1.46+01 
116+81 
3.06+01 
4J6+01 
5.46+01 
6.8E+01 
7aE+01 
8.86+01 
9.66+01 
1.06+02 
1.26+02 
1.36+02 
1.46+02 
1.66+02 
2.06+02 
146+02 
3.06+02 
3.66+02 
416+02 
SlE+02 
616+02 
7a6+02 
166+02 
9.66+02 
1.16+03 
1.26+03 
1.46+03 
1.56+03 
1.76+03 
1.96+03 
116+03 
14E+03 

2.4E+03 
3.5E+03 
5.0E+03 
7.8E+03 
9.0E+03 
1.1E+04 
1.36+04 
1.46+04 
1.66+04 
1.8E+04 
1.06+04 
12E+04 
14E+04 
2.7E+04 
3.3E+04 
4.0E+04 
5.eE+04 
6.06+04 
7.66+04 
9.46+04 
1.16+05 
1.36+05 
1.46+05 
1.6E+05 
1.8E+05 
106+05 
136+05 
166+05 
186+05 
3.2E+05 
3.6E+05 
4.06+05 

4.36+00 
6.26+00 
9.2E+00 
1.36+01 
1.7E+01 
106+01 
146+01 
2.6E+01 
19E+01 
12E+01 
3.56+01 
3.66+01 
4.36+01 
4.66+01 
5.86+01 
7.26+01 
9.06+01 
1.16+02 
1.46+02 
1.76+02 
116+02 
146+02 
166+02 
196+02 
3.3E+02 
3.66+02 
4.06+02 
4.66+02 
5.06+02 
5.8E+02 
146+02 
7.2E+02 

1.4E+01 
116+01 
3.06+01 
4J6+01 
146+01 
616+01 
716+01 
8.66+01 
9.66+01 
1.06+02 
1.26+02 
1.36+02 
1.46+02 
1.66+02 
2.06+02 
2.46+02 
3.06+02 
3.66+02 
4.66+02 
186+02 
6.86+02 
7.86+02 
166+02 
0.66+02 
1.16+03 
1.26+03 
1.46+03 
1.56+03 
1.76+03 
1.96+03 
116+03 
146+03 

1.46+02 
116+02 
3.06+02 
4.3E+02 
5.4E+02 
6.8E+02 
7.86+02 
8.66+02 
9.66+02 
1.0E+03 
1.26+03 
1.3E+03 
1.46+03 
1.6E+03 
lOE+03 
146+03 
3.0E+03 
3.66+03 
4.6EH03 
5.8E+03 
6.86+03 
7.86+03 
8.66+03 
9.66+03 
1.16+04 
1.26+04 
1.46+04 
1.56+04 
1.76+04 
1.96+04 
116+04 
146+04 

1.46+01 
116+01 
3.06+01 
4J6+01 
5.46+01 
186+01 
7.86+01 

18 • : 

20 

166+01 
9.66+01 
106+02 

24         ,,    ,,                      .,     

1.26+02 

^ 

1.36+02 

28 

30       

1.46+02 
1.66+02 

35 

40         , 

2.06+02 
2.46+02 

45 ,,    

3.06  +  02 

50         ; 

55 

SO      ,    ,,             

3.66+02 
4.66+02 
5.86+02 

fK 

186+02 

70  

7.86+02 

■K.          

816  +  02 

ao                    

9.66+02 

>K 

1.16+03 

an .                  

1.26^-03 

(K..          

1.46+03 

^nn 

1.56+03 

ins                               

1.76+03 

110.      , 

1.96+03 

IIS 

116+03 

i9n                               

2.46+03 
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TABtE  ^.— Tier  I  and  tier  H  Feed  Rate  and  Emissions  Screening  Limits  for  Carcinogenic  Metals  for  Facilities 

NONCOMPLEX  Terrain 


in 


VaiuM  tor  uM  In  urtMn  i 


VakiM  tor  UM  In  nnt 


M.(m) 


4_ 
6- 

e._ 

10- 

12_ 
14_ 

ie„ 

18- 
20- 
22.. 


24- 
26- 
26- 


30.. 
35- 


40- 
45- 
50- 
65.. 


60- 
65- 


70- 
75- 
80- 
85- 


90- 
96- 


100- 


106- 


110- 
115- 
120- 


AiMnic(g/tv) 


4.6E-01 
5.4E-01 
6.0E-01 
6.8E-01 
7.eE-01 
a6£-01 
6.6E+01 
1.1E-«-00 
1.2E-t-00 
1.4E+00 
1.6E-«-00 
1.8E+00 
2.06+00 
2.3E+00 
3.0E-t-00 
3.6E-fOO 
4.6E+00 
60E-t-00 
7.8E+00 
9.4E-t-00 
1.1E+01 
1JE+01 
1.5E-f01 
1.7E+01 
1.9E-t-01 
2.2E+01 
^SE-»-01 
2JE+01 
3.2E-t-01 
3.6E-t-01 
4.0E+01 
4.6E+01 


Cadmium  (g/ 
hr) 


1.1E+00 
1.3E+00 
1.4E.t.0O 
1.6E^-00 
1.8E-»-00 
llE+00 
2.3E+00 
2.6E+00 
3.0E+00 
3.4E+00 
3.9E+00 
4JE-t-00 
4.eE-f00 
S.4E-fOO 
6.8E-I-00 
9.0E-t-00 
1.1E+01 
1.4E-f01 
1.8E+01 
2.2E+01 
24E+01 
3.1E-f01 
aSE-fOI 
4.0E+01 
4.8E.f01 

5.8E+01 
6.8E-f01 
7.6E+01 
8.6E-t-01 
9.6E-«-01 
1.1E-I-02 


Qvomium(g/ 
hr) 


1.7E-01 
1.9E-01 
2.2E-01 
£4E-01 
^7E-01 
3.1E-01 
3.SE-01 
4-.0E-01 
4.4E-01 
S.OE-01 
6JE-01 
64E-01 
7.2E-01 
e.2E-01 
I.OE-t-00 
1.3E-t-00 
1.7E+00 
2.2E+00 
£7E-«-00 
3.4E+00 
4^+00 
4.6E+00 
6.4E+00 
6.0E-»-00 
6eE+00 
7.6E-t-00 
6.0E-»-00 
I.OE-t-01 
1.1E+01 
1JE+01 
1.5E-«-01 
1.7E+01 


BaryMum(g/ 
hr) 


6.2E-01 
9.4E-01 
1.1E-I-00 
1.2E+00 
1.4E+00 
1.5E+00 
1.7E+00 
^OE-t-00 
2.2E+00 
^5E+00 
2.8E+00 
3.2E-»-00 
3.6E.«-00 
4.0E+00 
5.4E+00 
68E-»-00 
8.6E+00 
1.1E+01 
1.4e+01 
1.7E+01 
2.1E-t-01 
2.4E+01 
^7E-«■01 
3.0E+01 
3.4E+01 
3.9E-t-01 
4.4E4-01 
5.0E-K01 
5.6E-»-01 
6.4E+01 
7.2E+01 
8.2E+01 


ArMnic(a/hr) 


2.4E-01 
2.8E-01 
3.2E-01 
3.6E-01 
4.3E-01 
5.4E_01 
6JE-01 
6.2E-01 
1.0E+00 
1.3E+00 
1.7E+00 
^1E+00 
2.7E-(-00 
3.5E-I-00 
5.4E-f00 
8J£+00 
1.1E+01 
1.5E+01 
^OE+01 
i7E+01 
3.6E-f01 
4.3E+01 
5.0E+01 
6.0E+01 
7.2E+01 
e.6E-«-01 
I.OE-t-02 
1.2E.»-02 
1.4E+02 
1.7E+02 
^0E+0^ 
Z4E+02 


Cadmium  (g/ 
hr) 


5.8E-01 
6.6E-01 
7.6E-01 
6.6E-01 
I.IE+OO 
1.3E+00 
1.6E+00 
2.0E+00 
^5E-»-00 
3.2E+00 
4.0E-f00 
5.0E+00 
6.4E-t-00 
8.2E-f00 
1.3E-f01 
2.06+01 
^SE+OI 
3.7E+01 
5.0E-»-01 
6.4E+01 
8.6E+01 
1.0E+02 
1.2E-«-02 
1.4E+02 
1.7E+0a 
^OE-t-02 
2.4E-t-02 
Z9E+02 
3.4E+02 
4.0E-)-02 
4JE-t-02 
S.8E+02 


Omroum  (g/ 


8.6E-02 
1.0C-01 
1.1E-01 
1.3E-01 
1.6E-01 
2.0E-01 
2.4E-01 
3.0E-01 
3.7E-01 
4.8e-01 
60E-01 
7.6E-01 
9.8E-01 
1.2E+00 
1.9EfOO 
3.0E+00 
4.2E4-00 
S.4E+00 
7.2E+00 
9.6E+00 
1.3E+01 
1.5E-t-01 
1.8E+01 
2.2E+01 
2.6E+01 
3.0E+01 
3.6E+01 
4.3E+01 
5.0E+01 
6.0E+01 
7.2E+01 
8.6E-t-01 


DofylRuni 

(g/hr) 


4.3E-01 

5.oe-oi 

5.6E-01 
6.4E-01 
7.8E-01 
9.6E-01 
1.2E+00 
1.5E+00 
1.9E+00 
2.4E+00 
3.0E+00 
3.9E+00 
5.0E+00 
6.2E+00 
9.6E+00 
1.5E+01 
2.1E+01 
2.8E+01 
3.6E+01 
4.86+01 
6.46+01 
7.66+01 
9.06+01 
1.16^02 
1.36+02 
1.56+02 
1.86+02 
2.26+02 
2.6E+02 
3.06+02 
3.66+02 
4J6+02 


Table  i-E.— Tier  I  and  Tier  II  Feed  Rate  and  Emissions  Screening  Umits  for  Caronooenic  Metals  for  Faouties  in 

Complex  Terrain 


Valuaa  tor  uaa  in  urban  and  rural  araaa 


Tanam 


Iff.  Mack  hi  (m) 


4.„ 

6™. 

8-_ 

IP 

1- 

14.- 

16.- 

18- 

20- 

22.. 

24.. 

26.- 

28.. 

30.- 

35.- 

40™ 

45- 

50- 

55.- 

60™ 

65.- 

70.- 

75.- 

BO- 


SS.-. 
90.„ 
06... 
100. 
106. 
110- 
115- 
120. 


Artanic  (g/hr) 


1.1E-01 

1.66-01 

2.4E-01 

3.SE-01 

4.3-01 

5.0E-01 

6.0E-01 

6.8E-01 

7.6E-01 

8.2E-01 

9.0E-01 

1.06+00 

1.16+00 

1.2E+00 

1.56+00 

1.96+00 

^46+00 

^96+00 

3.56+00 

4.36+00 

5.46+00 

6.06+00 

6J6+00 

7.86+00 

8.2E+00 

9.46+00 

1.0E+01 

1.2E+01 

1JE+01 

1JE+01 

1.7E+01 

1JE+01 


Cadmium  (g/lv) 


2.6E-01 
3.9E-01 
5JE-01 
8.2E-01 
1.06+00 
1.36+00 
1.46+00 
1.66+00 
1J6+00 
1.96+00 
2.16+00 
2.46+00 
Z7E+00 
3.06+00 
3.76  +  00 
4.66+00 
5.46+00 
6.86+00 
8.46+00 
1.06+01 
1.36+01 
1.46+01 
1.86+01 
1.86+01 
2.06+01 
^36+01 
&5E+01 
2.8E+01 
3.2E+01 
3.SE+01 
4.0E+01 
4.4E+01 


ChfOfnkm  (Q/hr) 


4.0E-02 
5.86-02 
8.66-02 
1.36-01 
1.56-01 
1.96-01 
2.26-01 
^46-01 
i76-01 
3.06-01 
3.36-01 
3.66-01 
4.06-01 
4.46-01 
5.46-01 
6.86-01 
8.46-01 
1.06+00 
1.36+00 
1.56+00 
1.96+00 
2.26+00 
^46+00 
2.76+00 
3.06+00 
3.46+00 
4.0E+00 
4.3E+00 
4JE+00 
5.4E+00 
60E+00 
6.46+00 


BaryMum  (g/hr) 


2.06-01 

2.96-01 

4.36-01 

6.26-01 

7.66-01 

9.46-01 

1.16+00 

1.26+00 

1.36+00 

1.56+00 

1.66+00 

1.86+00 

2.06+00 

2.26+00 

2.7E+00 

3.4E+00 

4.2E+00 

5.06+00 

6.46+00 

7.86+00 

9.66+00 

1.16+01 

1.26+01 

1.36+01 

1.56+01 

1.7E+01 

1.9E+01 

^16+01 

2.46+01 

^76+01 

3.06+01 

3.36+01 
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Appedix  IL— Tier  I  Feed  Rate  Screening  Limits  for  Total  Chlorine  and  Chloride 
Tier  I  F6ed  Rate  Screening  Limits  for  Chiorine  for  FAdLmes  in  Noncomplex  and  Complex  Terrain 


Terrain-adKoted  effactlva  stack  height  (m) 


4 

6 

S 

10..™ 
12.™ 
14  — 
16..- 

18 

20.- 
22.™. 
24™.. 
26.- 
28— 
30— 
35.™ 
40.™ 
45 -_ 

so- 
re— 

80  — 
65  — 


70-. 
75-. 
80- 
85- 
90- 
95- 
100. 
105. 
110. 
115. 
120. 


Nonoomplax 


UrtMn  (Ib/hr)        Rural  (ti/hr) 


1.86-02 

2.0E-02 

2.2E-02 

2.56-02 

2.96-02 

3.36-02 

3.76-02 

4.1E-02 

4.7E-02 

5.36-02 

6.06-02 

6.86-02 

7.66-02 

8.76-02 

1.26-01 

1.46-01 

166-01 

^36-01 

2.96-01 

3.66-01 

4J6-01 

5.06-01 

5.66-01 

6.36-01 

7.3E-01 

8.36-1 

9.36-01 

1.1E+00 

1.26+00 

1.4E+00 

1.66+00 

1.8E+00 


9.26-03 
1.06-02 
1.2E-02 
1.46-02 
1.76-02 
2.06-02 
2.5E-02 
3.2E-02 
3.9E-02 
5.06-02 
6.3E-02 
8.1  E -02 
1.0E-01 
1.3E-01 
2.16-01 
3.2E-01 
4.4E-01 
5.eE-01 
7.7E-01 
1.0E+00 
1.46+00 
1.6E+00 
1.96+00 
2.2E+00 
2.8E  +  00 
3.2E+00 
3.8E+00 
4.6E+00 
5.46+00 
6.56+00 
7.76+00 
9.16+00 


Complex 


(to/hr) 


4.16-03 
616-03 
9.06-03 
1.36-02 
1.66-02 
^06 -02 
2J6-02 
2.56-02 
2.96-02 
3.16-02 
3.56-02 
3.86-02 
4.26-02 
4.7E-02 
5.8E-02 
7iE-02 
8.86-02 
1.16-01 
1.46-01 
1.76-01 
i06-01 
2.36-01 
2.56-01 
2.9E-01 
3.2E-01 
3.66-01 
4.06-01 
4.46-01 
5.06-01 
5.66-01 
6.26-01 
7.16-01 


Appendix  m.— Tier  n  Emission  Rate  Screening  limits  for  Free  Chlorine  and  Hydrogen  Chloride 
Ti6R  It  Emissions  Scr66ninq  Limits  for  Oi  and  HCI  in  Noncomplex  Terrain 


Terrain-adjusted  effective  stack  height  (m) 


4.™ 
6— 
8... 
10. 
12. 
14. 
16. 
18. 
20. 


22. 
24. 
26. 
28. 
30. 
35. 
40. 
45. 
50. 
55. 
60. 
65. 
70. 
75. 
SO. 
65. 
80. 
05. 


Values  for  use  in  urt>an  areas 


Cli  (g/sec)         Ha  (g/sec) 


2.36-03 
^5E-03 
^86 -03 
3.26-03 
3.86-03 
4.16-03 
4.7E-03 
5.2E-03 
5.96-03 
676-03 
7.86-03 
8.56-03 
9.66-03 
1.16-02 
1.56-02 
1.76-02 
2.36-02 
2.96-02 
3.66-02 
4.56-02 
5.56-02 
636-02 
7.1E-02 
6.06-02 
9.26-02 
1.06-01 
1.26-01 


4.0E-01 
4.46-01 
4.96-01 
5.66-01 
6J6-01 
7.26-01 
8.26-01 
9.16-01 
1.06+00 
1.26+00 
1.36+00 
1.56+00 
1.7E+00 
1.9E+00 
2.66+00 
3.06+00 
4.06+00 
5.16+00 
a3E+00 
7.9E+00 
9.66+00 
1.16+01 
1.26+01 
1.46+01 
1.66+01 
1.86+01 
^16+01 


Vakjes  for  use  in  njral  areas 


CI,  (g/sec) 


1.26-03 

1.36-03 

1.56-03 

1.76-03 

aiE-03 

^56-03 

3.26-03 

4.06-03 

4.96-03 

636-03 

8.06-03 

1.06-02 

1.3E-02 

1.66-02 

2.76-02 

4.06-02 

5.66-02 

7.36-02 

9.76.02 

1.36-01 

1.76-01 

2.06-01 

2.46-01 

2.86-01 

3.56-01 

4.06-01 

4J6-01 


Ha  (g/sec) 


2JOE-0^ 
i36-01 
2.66-01 
3.06-01 
3.76-01 
4.46-01 
5.66-01 
7.06-01 
8.66-01 
1.16+00 
1.46+00 
1.86+00 
2.36+00 
2.86+00 
4.76+00 
7.06+00 
9.86+00 
1.36+01 
1.76+01 
2.26+01 
3.06+01 
3.56+01 
4.26+01 
4.96+01 
616+01 
7.06+01 
646+01 


78S2        Fadanl 


/  Vol  5>.  Wo.  85  /  TTmwday.  Febroary  21.  1901  /  Rtile>  and  Rggulattom 


Tier  II  EMttsiONt  Sci«NM  LjMrrs  FOR  Ch  AMD  HQ  m  NoNOOMn£(  TEmAiM-Gon^^ 


m 


100. 
106. 
110. 
116- 

lao- 


Wilyw  for  uM  tn  wtan  I 


Ch  (9/Me)         HQ  fa/mdi 


1JE-01 
1JE-01 
1.7E-01 
2^-01 
2^-01 


2JE-t-01 
2.6E-t-01 
SiC-fOI 
3.SE+01 
4^-»-01 


)lnnnl( 


a,  (B/MC)         HQ  (g/MC) 


8.7E-01 
6JE-01 
6.1E-01 
•.7E-01 
I.IE-fOO 


1.0E+02 
l^-t-02 
1.4E-(-02 
1.7E+02 
^OE+02 


Tier  if  Emissions  Screemnq  Limits  for 
Cb  AND  Ha  IN  Complex  Terrain 


MgMtm) 


4^ 
6_ 
6- 
10. 
12. 
14_ 
16.. 
16. 
20- 


22. 


26. 


VMuM  lor  VM  In  latM  and  nnl 


a(g/MO 


26.. 


30. 


36. 


40- 
46. 


SO. 


56. 


00- 


66. 


70. 
78. 
60. 


66. 


60. 


96. 


100. 


106- 


110. 
115. 
120- 


5.2E-04 
7.7E-04 

i.iE-oa 

1.6E-03 
2.0E-03 
2.5E-03 
2JE-03 
3u2E-03 
34E-03 
3JE-03 
4.4E-03 
4JE-03 
SJE-03 
5.9E-03 
7je-08 
9.1E-03 
1.1E-02 
1JE-02 
1.7E-02 
&1E-02 
2JE-02 
Z9E-02 


HQ(0/Me) 


3.2E-02 
3.6E-02 
4.0E-02 
4.5E-02 
&1E-02 
&6E-02 
6l3E-02 
7.1E-02 
7JE-02 
J6JE-02 


•.1E-02 

1.4E-01 

2.0E-01 

2JE-01 

3JE-01 

4.4E-01 

S.1E-01 

5.6E-01 

6JE-01 

&eE-01 

7.7E-01 

6.4E-01 

OJE-01 

I.OE-t-00 

IJE-fOO 

IJE-t-00 

1.9E-t-00 

2.3E-fOO 

3.0E-fOO 

3.7E-fOO 

4.4E+00 

Sl1E-»-00 

SiOE-fOO 

&3E-«-00 

7ilE-».0O 

7JE-t-00 

6JE-t-00 

OJE-fOO 

1.1E+01 

1.2E-f01 

1.4E-«-01 

1.6E-M)1 


Appendix  IV.— Reference  Am 
Concentrations*— Continued 


rmwMliKit 


Appendix  IV.— Reference  Air 
Concentrations* 


00.^^ 

CASNa 

RACto/ 

.    •■■_■■ 

76-07-0 
78-06-6 

107-02-6 

116-0»4 

20666-73-6 

107-16-6 

744»-M-0 

7440-66-3 

64242-1 

74-43-6 

60»41-« 

75-16^) 

76-67-6 

10 

10 

100 

20 

1 
04 

6 
04 
00 
60 
04 
30 
200 

2 
04 

6 
1000 

6 
50 

1 

XullXI- 

ActinctMnraM 

»atMH 

AMeaitt 

Mjn*unnwM*la 

A«k«. 

Oifctwirv^to 

r»k«.  n^fifl^ 

CMam 

CMoikmfm^ 

»CMno-ljMuMtan«-„ 
ChMmkMiH 

ia6-66-« 

16066-63-1 

644-«»4 

1316-77-3 

06-62-6 

■**--'-'"■ 

t^i^anm          

CyinoQtn  Bfoivild9.« 
OMMMlytPMhtfM. 


jtt^xwriworofifwnoi , 


CASNa 


nyorocymc  acio..« 


67-12-16 
460-16-6 
006-66-4 

64-74-2 
66-60-1 

106-««-7 
75-71-6 

120-e»-2 
64-66-2 
60-51-4 
51-264 
86-68-7 

122-39-4 

115-29-1 

72-204 

7782-41-4 

64-184 

788-34-4 


RACtUQ/ 


20 

30 

60 

100 

10 

10 

200 

3 

600 

04 

2 

04 

20 

048 

04 

60 

2000 

04 


77-47-4 

6 

70-30-4 

04 

74-904 

20 

784741-1 

7 

7763-06-4 

3 

78-43-1 

300 

7439-92-1 

049 

109414 

100 

7439474 

04 

128-46-7 

0.1 

16752-774 

20 

72-4»4 

50 

79-22-1 

1000 

78-434 

60 

266-004 

04 

687-19-7 

20 

10102-4»4 

100 

68-464 

04 

606-434 

04 

67-684 

30 

106-46-2 

30 

108-184 

6 

62-46-4 

0478 

780341-2 

04 

88-444 

161-604 

60 

606414 

200 

11»4ft-1 

1 

7783-694 

3 

630-19-4 

6 

7440-22-4 

3 

HOT  ^  g 

100 

143-334 

30 

67-244 

04 

96-944 

OS 

66404 

SO 

79-004 

OuOOOl 

109494 

10 

1314-824 

04 

7440-294 

04 

863-484 

04 

Appendix  IV.— Reference  Air 
Concentrations*— Continued 


TlMMum  (1)  CartMfwM.. 

TTMNum  (I)  CNorMa 

TIMum  (I)  Ntotla 

TlwMunf  S#lflfi69 .....— 

TIMum  0)  SuHala 

TNwn 

Tduarw 


1  t2,4-Tric  WoroboiMi  w„ 
TrtcNofomonolliiofO* 


2.44-TricWofoptwnol... 

VWIMMn  rWWMM— 


Xyl4fl4C 

Zinc  Cyanids- 


£nc  rnoapmn. 


CASNa 


6633-734 

7791-124 

10102-45-1 

12039-624 

7448-184 

137-264 

106-484 

120-82-1 

7549-4 
95-45-4 

131442-1 

6141-2 

1330-20-7 

567-21-1 

1314-44-7 


RACAjg/ 


04 

04 

04 

04 

0.078 

8 

300 

20 

300 

100 
20 
04 
60 
60 
04 


*T>w  RAC  lor  ottiar  Apptndbc  VIH  Pwt  261  con- 

•MMrti  not  liM  haram  or  In  Appondbc  V  ol  Mi 
Part  !•  0.1  ug/m«.  ^^ 

Appendix  V.— Risk  Specific  Doses 


ConoWmnt 


CAS 
Na 


UnN 
rM 
(mS/ 
UO) 


BM2-oNoioa4iyQ«llMr . 


Csomluni. 


Owbon  TatacNurhIa S8  23  ■ 


117- 
61-7 
108- 
6»4fc4E 


7440- 

434II4E 


RaO 


L4E-07  l4E-f01 


07 
04 
03 

6h4E-06 


).6E-08 
S4E-03 
I.7E-01 
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Appendix  V.— Risk  Speofk:  Doses 
(10-VContlnued 


wonrauani 


Chkydana . 


CMofOlonn  — .... 
CNoronwltiana. 

Chromium  VI 

DOT 


D»)an2(aJ\)anthraoana. 
14i-Oi>R>mo4- 

Iji-Ofcremoelhana 

1,1-DlcMoroelhana 

1.2-Oichioroethane 

1.1-OlcNoroethytena 

14-Oichloroprapene 

Dialdrin 

DiathylsUbasUol — _ 

DIfnathylnHf oaamtne  — 

2,4-Dlnttrotoluene 

1 .2-Olplwnyttiydrazlna . 
1 ,4-OiOXMM 

^  — i-*-|nmri^ii    ilHn 

cpicniDfonyanru.M...M«. 


EtfiykMM  Oxkto.. 


Ethykmo  Dbrofnkto. 


60-67- 


riwc 
(m3/ 


7E- 
24E-05 
}.6E-06 
I4E-02 
».7E-05 

.4E-02 

I4E-03 
2.2E-04 
Z.6E-05 
Z.6E-05 
S.OE-05 
).5E-01 
I4E-03 
I.4E-01 
I.4E-02 
)4£-0S 
2.2E-04 
I.4E-06 
I.2E-06 
I.OE-04 
Z4E-04 


04  Z.7E 


RaO 

(110/ 


-02 
i.3E-01 
LeE+00 
14E-04 
I.OE-01 
.1E-04 

I.6E-03 
I.SE-02 
14E-01 
34E-01 
Z.0E-01 
Z4E-05 
i.2E-03 
ME-05 
ME-04 
I.1E-01 
I4E-02 
ME+OO 
>4E+00 
I.OE-01 
I4E-02 


Appendix  v.— Risk  Speofk;  Doses 

(10-V-Continued 

Constltueni 

CAS 
Na 

Unit 
fW( 
(ffl3/ 
UO) 

RaO 
m3) 

Formahtohyda 50-00- 

0 

14E-05 

7.7E-01 

78  44 

8 

1.3E-03 

7.7E-03 

Ha(>(achlor  FpoKkla — -. 

1C24- 

574 

Z.6E-03 

34E-03 

HexacNorobenzena 

118- 

74-1 

4.9E-04 

lOE-02 

Haxachkmbutadana B748- 

3 

Z4E-05 

».0E-01 

Alpha-^axachloro- 

319- 

oydohaxana — __. — 

844 

14E-03 

54E-03 

Bata-twxachloro- 

319- 

cydohaxana ..»...— *».. 

85-7 

S4E-04 

I.9E-02 

Gamma-hexacNoro- 

cydohexana 

S84»- 

8 

J.eE-04 

J.6E-02 

Haxachiorocycto- 

haxana,  Tachnical ...... 

S.1E-04 

J.OE-02 

6^ain^^2  Mixture) 

1.3E-fO 

7.7E-08 

HexacNoroemana 

67-72- 

1 

I.OE-06 

J.5E+00 

Hydrazina . 

302- 

01-2 

2.9E-03 

J.4E-03 

Hydrazina  Sulfate 

302- 

01-2 

2.9E-03 

}.4E-03 

Witethylchotantfweoe 456-*»- 

5 

J.7E-03 

J.7E-03 

M«(tiy(  Hydrazina 

30-34- 

4 

J.1E-04 

J4E-02 

Methytone  Chloride 

7549- 

2 

1.1E-06 

2.4E+00 

4.4-44ettTylene-t)l»-2- 

101- 

14-4 

I.7E-05 

ME-01 

Nickol » ».».»«»»»•...... 

7440- 

024  IZ.4E-04 

I.2E-02 

Nickel  Refinery  Oust..      . 

7440- 

024  I2.4E-04 

U.2E-02 

Appendix  V.— Risk  Speofk:  Doses 
(lO'V-Contlnued 


^fWtfHlMHtf 


Nickel  SubauMde 

2-NM»0()ropane 

N-NtttoaiHvbutytamlna- 
NtMroao-n^nelhykna . 


[12035- 
72-2 
179-48- 
9 
924- 
194 
684- 
934 

N-NitrD>odtothylMfliin<  «— .  5&-16- 

5 
N-NitroaopynoHdkM 


CAS 
Na 


2.3,73-Tetrac«0fo- 
ditienzo-p-dtodn 

1.1A2- 
Tefractitofoethana... 

TetracNoroethylene 

Thtourea 


1.1.2-Tnchk)roethana. 
Trk:hk>roelhylene 


t4.6-Tr<ctriorophenol 88-06- 

2 
Toxaphene 


Vinyl  Chkxkle . 


Unit 
flak 
(m3/ 

U0) 


I4E-04 
J.7E-02 
I.6E-03 
9.6E-02 
I4E-02 
J.1E-04 


RaD 

no) 


ME-02 
I.7E-04 
S4E-03 
I.2E-04 
Z4E-04. 
I.6E-02 

I.4E-01 


1746- 
014 


I4E-03  »4E-03 
I.6E-06  UE+OO 
3.0E-03  UE-03 

I.5E+01  24E-07 


8001- 
35-2 

47541- 

4 


79-34- 

5  $4e-05h.7E-01 
127- 

18-4  |«.6E-07|Z.1E+01 
J62-68- 

8$.5E-04h4e-02. 
179-00- 

S|t.6E-0S|B4E-01 
J7941- 


I4E-06 
5.7E-06 
J.2E-04 
nE-06 


?.7E+00 
I.8E+00 
J.1E-02 
I.4E+00 


Appendix  VI.— Stack  Plume  Rise 

(Estimated  Plume  Rise  On  Meters)  Based  on  Stack  Exit  Row  Rate  and  Gas  Temperature] 


Exhaust  Temperature  (K*) 

Flow  rate  (m3/s) 

<32S 

325- 
349 

350- 
399 

400- 
449 

450- 
499 

500- 
599 

600- 
609 

700- 
799 

800- 
999 

1000- 
1499 

>1499 

-'fl'S                ■           „- ; ,„.,„  ,  ,,,  .., ' 

0 
0 
0 
0 
0 

21 

0 

0 

0 

0 

1 

2 

3 

5 

8 

7 

6 

10 

12 

14 

18 

17 

21 

22 

23 

25 

as 

28 

0 

0 

0 

1 

2 

4 

5 

8 

10 

12 

13 

17 

20 

22 

23 

24 

26 

27 

29 

30 

31 

32 

0 

0 

0 

3 

5 

6 

6 

12 

IS 

18 

20 

23 

25 

26 

28 

29 

31 

33 

35 

38 

38 

39 

10 
15 
19 
22 
23 
25 
27 
29 
30 
32 
34 
36 
38 
40 
42 
43 

0 
0 

1 

4 
7 
10 
12 
17 
21 
23 
24 
27 
29 
31 
32 
34 
36 
39 
41 
42 
44 
46 

0 
0 
2 
8 
9 
12 
14 
20 
23 
25 
26 
29 
31 
33 
35 
36 
39 
42 
44 
48 
48 
49 

0 
0 
3 
8 

10 
13 
16 
22 
24 
26 
27 
30 
32 
35 
36 
38 
41 
43 
46 
48 
SO 
52 

0 
1 
3 
7 
11 
14 
17 
22 
25 
27 
28 
31 
33 
38 
37 
39 
42 
45 
47 
48 
51 
53 

0 
1 
3 
8 
12 
15 
19 
23 
26 
28 
29 
32 
35 
37 
39 
41 
44 
47 
49 
51 
S3 
55 

0 

0.54.0 : 

10-19 

1 
4 

2.0-24 

ao-aa  ,       ■ 

9 

13 

4rM9 

17 

S.0-74 ,    ,,       ,                

21 

7549 

24 

10.0.12.4 

27 

1^5-14.9 

154-19.9 ; 

20.0-24.9 

254-29.9...- 

a0.a-.a4n          

29 

31 
34 
36 
39 

asa-.aao 

40.o-«fla 

41 
42 

fiO.O.«IO...                  ,    ,                 

48 

floo-ma 

70.0-789       ., 

49 

51 

■o.o-Ma           

54 

flo.o-aoo            

56 

100.0-1194 

58 
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Appendix  VI.— Stack  Plume  Rise— Continued 
[EattiwM  Pham  Km  (In  MMn)  Bvad  on  atatk  EidtFlow  Ftat*  «id  Om  TwnfMratm] 


mxntf/t) 


120.0-130.9. 

i4ao-isaj. 

iao.o-i7».». 
iaao-i9e.». 
>19M 


<32S 


22 
23 

26 
26 
26 


32S- 
349 


26 

30 
31 
32 
33 


Exhaust  T«np«aim  (K*) 


350- 
390 


3S 

36 
36 

40 
41 


400- 
440 


46 
40 
40 


450- 

490 


46 
46 
SO 
62 
54 


500- 
509 


49 
61 
54 
56 
58 


eoo- 

600 


52 
56 
56 

60 
62 


700- 
790 


55 
58 

60 
63 
66 


800- 
009 


56 

50 
62 
65 
67 


1000- 
1499 


SO 
62 
66 
67 
69 


>1499 


61 
66 

67 
70 
73 


Appendix  vn.— Haahb-BaMd  Limits  far 
Exclurioa  of  Waste-Derived  Residues* 

Metals— TCLP  Extract 
Concentration  Limits 


ContMiMnt 


Anttmony . 


Chromiuni.. 


Mwdvy*. 


CASNa 


7440-36.0 
7440-36-2 
7440-30-3 
7440-41-7 
7440-43-0 
7440-47-3 
7430-02-1 
7430-07-6 
7440-02^) 
7782-40-2 
7440-22-4 


Conoontis 

ton  limilt 
(mo/kg) 


IxE+OO 
&C+00 

71IE-03 

IxE+OO 
SkE+OO 
5x£-t-00 
2XE-01 
7xE+01 
IxE+OO 
8)C-fOO 


NoNMETALS—fJESiooE  Concentration 
Limits 


ConMliMni 


AcroMn.- 
Aciy1>wios,„ 


AUrin 

ASylMxihol 
Aluminum 


CASNa 


Barium  cyanida 

BanKDanOwMana- 


Banttfna- 
Bia(2<NoroalhyO 


LN^LiNuronwviyi) 
BM2-atf«yt)a)iyO 


DrwmKma 

Calcium  cyanhta 

CartMn  dtaiMda 

CartwntaSacWumJa. 
CNordMw.. 


CapparcyMda. 
Qw*  (Craayfc  add). 

Cyanogan 

DOT 


ObanKa.!)). 


76-05-6 
86-66-2 

107-02-6 

7B-0S-1 

107-1»-1 

300-00-2 

107-18-6 

20eSO-7»4 

62-«»-3 

642-62-1 

5S-«fr.O 

71-43-2 

S2-67-6 


Conoanlra. 


torraaiduaa 
(mg/ho) 


642-6S-1 
117-81-7 

75-2S-2 

502-01-8 

75-15-0 

56-23-6 

67-74-0 
108-0O-7 

67-66.^ 

544-02-0 

1319-77-3 

460-19-6 

SO-29-0 

63-70.3 


2xE-01 
4xE-t-00 
5x£-01 
2x£-04 
7)(£-04 
2)C-05 
2XE-01 
1x£-02 
feC-02 
lxE-t-00 
1)C-04 
5)C-03 
1xE-06 
3IC-04 

2XE-06 

3xE-^01 

TxE-OI 
1xE-06 
4)iE400 
5)£-03 
3)(E-04 
IxE-fOO 
6)C-02 
2)(£-01 
ZxE+OO 
lxE-t-00 
IxE-OS 
7)C-0S 


NONMETALS— Residue  Concentratk)n 
Limits— Continued 


Conatltuent 


cMorepnipana. 

gOteMorobanMna 

DkJUmodMluoromaSi. 

ana. 
1 1 1  *OlcNoroattiy(ana ._ 

2,4.0icNarophanol 

14-OlcWoropfopaiia 

ulaldrin»  .».....,..»..»..„.... 

CMtiyl  pMhalala 

uNviywiDaaiarai .._..._ 


CASNa 


2,4-0Mlral0lu9fM ..»»« 
Dlpn<nyltiiiin<  .^,..,....^ 

l^-Oiphanyliydnzina. 

EndoauNan  _..._„ _. 

Endrin........«.........„..«... 


cpKmomnyoiNi. 
Ethylana  dkramida 
Elhylana  oidda ....... 

Fluorina 


riiiitiiii  -  -*  * 
rwiiic  aoQ.. 


NaMcWautoanaana 

llawachlofobutadtona.... 
Haxachlorocyciopanta- 


HaxacMorodbanzo^ 

dtaodna. 
HaaacWoroattiana 


Malhyl  alttyl  liatona 
(MEK). 

&A^Mm^   Ii         III 

Maviyi  iiyuiuiia..»» 


Mdial  cyanida. 
NMric  odda .._» 


N.NItooaodMv 

pmyiamma. 
N^NMroaodMhylwiina 
►^NiOoao^N. 

maSiyMaa. 
MMfroaopyiToUna 


96-12-8 

106-46-7 
75-71-6 

75-36-4 

120-83-2 

542-75-6 

80.67-1 

84-66-2 

56-63-1 

60-51-6 

121-14-2 

122-30-4 

122-66-7 

11S.29-7 

72-20-6 

106-89-8 

106-03-4 

75-21-8 

7782-41-4 

64-18-6 

76-44-8 

1024-67-3 

118-74-1 

87-68-3 

77-47-4 

10406-74-3 

67-72-1 

302-01-1 

74-00-6 

7783-06-4 

78-83-1 

16752-77-6 

72-43-6 

56-49-6 

101-14-4 

75-00-2 
76-03-3 

60-34-4 
296-00-0 

01-20-3 

557-10-7 

10102-43-0 

96-06-3 
924-16-3 

56-18-5 
664-03-6 

930-S6-2 


Conoanira* 


tori 
(mo/ko) 


2)C-06 

7.6)C-02 
7)C-fOO 

SiC-03 
IxE-01 
lxE-03 
2XE-06 
3xE+01 
7i(E-07 
3xE-02 
5xE-04 
9xE-01 
5xE-04 
2XE-03 
2XE-04 
4)(E-02 
4xE-07 
3)cE-04 
4xE-»-00 
7)(E+01 
8xE-06 
4XE-06 
2XE-04 
5xE-03 
2xE-01 

OxE-Oe 

3)C-02 
1)C-04 
7XE-05 
IxE-OO 
lxE-t-01 
IxE+OO 
1xE-01 
4XE-05 
2)£-03 

8)C-02 
ZxE-t-OO 

3XE-04 
2xE~02 
IxE+OI 
7XE-01 
4xE+00 
2XE-02 
6RE-06 

2)C-06 
IxE-O? 

2)C-04 


NONMETALS— RESIDUE  CONCENTRATION 

Limits— Continued 


PantacMorobanzana  » 
PantacNorenHreiMn- 

zana(PCNB). 
PanlacWoiophanol 


CASNa 


Phanylmareury  acalata 

PlKMfMna —_ _. 

PolycNorinatad 

biphanyla.  N.OS. 
Potaailum  cyanida  »..«. 
Poiaaaium  aivar 

cyanida. 


Salanouwa 

aavar  cyanKia_ 
Sodhjm  cyanida., 


I  avacmoreainyiana « 
2A4.6- 

TaMcNoraphanoL 
Tafraattiyl  laad 
TtwMum 
ThaacoHida 
T?MNum(l) 
ThaBum(l)  cartwncla 
ThaMum(l)  cNorida.^ 

ThaMum<l)nMaia.. 

TtiaMum  aalanila 

ThaBumd)  aulMa 

Thiouraa 
Tokwna- 


I.U-Tri 

Tri 

TrichtoromonoSuoro- 


Z43-TricMoraphanol 
2.4.6-TricMorophanol 
VanadbmpanioMida. 
Vbiyl  cNortda---. 


608-93-6 
82-68-8 

87-86-6 
106-05-2 

62-38-4 
7603-61-2 
1330-36-3 

151-60.8 
606-61-« 

23050-68-6 

110-06-1 

50-65-5 

630-10-4 

606-64-0 

143-33-0 
57-24-0 
95-04-3 

70-34-6 

127-16-4 
56-00-2 

78-00-2 

7440-28-0 

1314-32-6 

563-66-6 

6533-73-0 

7701-12-0 

10102-45-1 

12030-62-0 

7446-18-6 

62-56-6 

106-66-3 

6001-36-2 

70-00-6 

70-01-6 

05-06-4 
88-06-4 

1314-62-1 
75-01-4 


Concanlra. 


(orraaMuaa 
(mg/hO) 


3xE-02 
IxE-OI 

IxE-t-OO 
IxE-t-OO 
3)(E-03 
1xE-02 
5xE-06 

2XE+00 
TxE+OO 

3x£+00 
4xE-02 
3xE-06 
2ME-01 
4xE+00 
liC+OO 
1)C-02 
1xE-02 

2xE-03 

7XE-01 
1xE-02 

4)C-06 
7XE+00 
2XE-03 
SxE-OO 
3xE-03 
3xE-03 
3xE-03 
3xE-03 
3xE-03 
2xE-04 
1xE+01 
5xE-03 
6)£-03 
SxE-.OS 
1xE.f01 

4XE-I.00 
4)C+00 
7)C-01 
2XE-03 


Note:  loa  haaitii-baaed  concentration 
Umits  for  Appendix  Vm  Part  281  constituenta 
for  which  a  health-baaed  concentration  ia  not 
provided  below  is  2xB-oe  mg/kg. 


Federal  Regbter  /  Vol.  56.  No.  35  /  Thursday.  February  21.  1991  /  Rules  and  Regulations         7235 


Appendix  VIIL-^*oteiilial  PICs  for 
Detenniiiatioo  of  Exclusion  of  Waste- 
Derived  Residues 

PICs  FOUND  IN  Stack  Effluents 


VolatNea 


Benzena- 

Tohiana... 

Cvtxm  tetracMortda.. 


incniofOHnywfw .«». 

TavacraonNviyiena.. 

1,1.1-Tfl 

rotMnza 

de-l  .4-OicNaio-2-taJlana 

BromochloromaOiana  ..*... 

Biomotonw- 


MeSiylana  bromida« 
Mettiylatttyl  ketone.. 


Semlvolalilaa 


Bia<2- 

athySwxyOpl^thalate 
Naphthalena 


OiaStyl  phthiMa 

Butyl  t)anzyl  phthalatB 

2.4-Dimaltiylplianol 

o^Oichlorobenzana 

m-OicMorobenzena  - 

p-OicMorobanzana 

HaxacNorebanzan* 

2.4.6-TricMafophenol 

Fkjofanthana 


1 ,2.4-TricMorobenzene 

oOikxophanol 

PantacMoropbenol 


mmemyv  pnmaiaw 
Mononitrabanzana 
2.6-Tokjena  dBsocyanate 


Appendices  IX  and  X  will  be 
published  in  the  Federal  Register  in  the 
near  future.  Appendix  IX  is  Methods 
Manual  for  Compliance  with  BIF 
Regulations,  U.S.  EPA.  December  1990. 
available  from  the  National  Technical 
Information  Service  (NTIS),  5285  Pwt 
Royal  Road.  Springfield.  VA  22161.  (703) 
487-4600.  document  number  PB91-120- 
006.  Appendix  X  is  Guideline  on  Air 
Quality  Models  (Revised]  (1966).  US. 
EPA.  including  Supplement  A  (1987), 
available  from  NTIS.  5285  Port  Royal 
Road.  Springfield,  VA  22161.  document 
numbers  PB86-245-248  (Guideline)  and 
PB88-15(>-e58  (Supplement  A). 

PART  270-EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM. 

VI.  In  part  270: 

1.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Autbority:  42  U.8.C.  6005. 6912. 6S24. 6025. 
6027, 6939.  and  8874. 

2.  Part  270  is  amended  by  adding 
i  270.22  to  read  as  follows: 

127022   Specific  Part  Bhrformation 
reauliiniiia  for  tioWfa  and  induBtrtai 
furnaces  burnkiQ  fiazankNis  waste. 

(a)  Trial  bums — (1)  General.  Except 
as  provided  below,  owners  and 
operators  that  are  subject  to  the 
standards  to  control  organic  emissions 
provided  by  §  266.104  of  this  chapter, 
standanls  to  control  partioilate  matter 
provided  by  f  206.105  of  this  chapter, 
standards  to  control  metals  emissions 
provided  by  1 286.106  of  this  chapter,  or 
standards  to  control  hydrogen  chloride 


or  chlorine  gas  emissions  provided  by 
9  266.107  of  this  chapter  must  conduct  a 
trial  bum  to  demonstrate  conformance 
with  those  standards  and  must  submit  a 
trial  bum  plan  or  the  results  of  a  trial 
bum,  including  all  required 
determinations,  in  accordance  with 
9  270.66. 

(i)  A  trial  bum  to  demonstrate 
conformance  with  a  particular  emission 
standard  may  be  waived  under 
provisions  of  99  266.104  through  266.107 
of  this  chapter  and  paragraphs  (a)(2) 
through  (a)(5)  of  this  section;  and 

(ii)  The  owner  or  operator  may  submit 
data  in  lieu  of  a  trial  bum,  as  prescribed 
in  paragraph  (a)(6]  of  tliis  section. 

(2)  Waiver  of  triaJ  bum  for  ORE— {i) 
Boilers  operated  under  special 
operating  requirements.  When  seeking 
to  be  permitted  under  99  266.104(aK4) 
and  266.110  of  this  chapter  that 
automatically  waive  the  ORE  trial  bum, 
the  owner  or  operator  of  a  boiler  must 
submit  documentation  that  the  boiler 
operates  under  the  special  operating 
requirements  provided  by  9  266.110  of 
this  chapter. 

(ii)  Bailers  and  industrial  furnaces 
burning  low  risk  waste.  When  seeking 
to  be  permitted  under  the  provisions  for 
low  risk  waste  provided  by 
99  26e.l04(a)(5)  and  266.1(»(a)  of  this 
chapter  that  waive  the  ORE  trial  bum, 
the  owner  or  operator  must  submit: 

(A)  Documentation  that  the  device  is 
operated  in  conformance  with  the 
requirements  of  9  266.109(a)(1)  of  this 
chapter. 

(B)  Results  of  analyses  of  each  waste 
to  be  bumed.  docimientlng  the 
concentrations  of  nonmetal  compounds 
listed  in  appendix  VIII  of  part  261  of  this 
chapter,  except  for  those  constituents 
that  would  reasonably  not  be  expected 
to  be  in  the  waste.  The  constituents 
excluded  from  analysis  must  be 
identified  and  the  basis  for  their 
exclusion  explained.  The  analysis  must 
rely  on  analytical  techniques  specified 
in  Test  Methods  for  the  Evaluation  of 
Solid  Waste,  Physical/Chemical 
Methods  (incorporated  by  reference,  see 
9  26aii). 

(C)  Documentation  of  hazardous 
waste  firing  rates  and  calculations  of 
reasonable,  worst-case  emission  rates  of 
each  constituent  identified  in  paragraph 
(a)(l)(ii)(B)  of  this  section  using 
procedures  provided  by 

9  266.100(a)(2)(ii)  of  this  chapter. 

(D)  Results  of  emissions  dispersion 
modeling  for  emissions  identified  in 
paragraphs  (a)(2)(ii)(C)  of  this  section 
using  modeling  procedures  prescribed 
by  9  266.106(h}  of  this  chapter.  The 
Director  will  review  the  emission 
modeling  conducted  by  the  applicant  to 
determine  coirformance  with  these 


procediuTS.  The  Director  will  either 
approve  the  modeling  or  determine  that 
altemate  or  supplementary  modeling  is 
appropriate. 

(E)  Documentation  that  the  maximum 
annual  average  ground  level 
concentration  of  each  constituent 
identified  in  paragraph  (a)(2)(ii)(B)  of 
this  section  quantified  in  conformance 
with  paragraph  (a](2)|ii)(D)  of  this 
section  does  not  exceed  the  allowable 
ambient  level  established  in  appendices 
IV  or  V  of  part  266.  The  acceptable 
ambient  concentration  for  emitted 
constituents  for  which  a  specific 
Reference  Air  Concentration  has  not 
been  established  in  appendix  FV  or  Risk- 
Specific  Dose  has  not  been  established 
in  appendix  V  is  0.1  micrograms  per 
cubic  meter,  as  noted  in  the  footnote  to 
appendix  fV. 

(3)  Waiver  of  trial  bum  for  metals. 
When  seeking  to  be  permitted  under  the 
Tier  I  (or  adjusted  Tier  I)  metals  feed 
rate  screening  Umits  provided  by 

9  266.106  (b)  and  (e)  of  this  chapter  that 
control  metals  emissions  without 
requiring  a  trial  bum,  the  owner  or 
operator  must  submit: 

(i)  Documentation  of  the  feed  rate  of 
hazardous  waste,  other  fuels,  and 
industrial  fumace  feed  stocks; 

(ii)  Documentation  of  the 
concentration  of  each  metal  controlled 
by  9  266.106  (b)  or  (e)  of  Uiis  chapter  in 
the  hazardous  waste,  other  fuels,  and 
industrial  fumace  feedstocks,  and 
calculations  of  the  total  feed  rate  of 
each  metal; 

(iii)  Documentation  of  how  the 
applicant  will  ensure  that  the  Tier  I  feed 
rate  screening  limits  provided  by 
9  266.106  (b)  or  (e)  of  this  chapter  will 
not  be  exceeded  during  the  averaging 
period  provided  by  that  paragraph; 

(iv)  Documentation  to  support  the 
determination  of  the  terrain-adjusted 
effective  stack  height,  good  engineering 
practice  stack  hei^t  terrain  type,  and 
land  use  as  provided  by  9  266.106  (b)(3) 
through  (b)(5)  of  this  chapter. 

(v)  Documentation  of  compliance  with 
the  provisions  of  9  266.106(b)(6),  if 
applicable,  for  facilities  with  multiple 
stacks: 

(vi)  Documentation  that  the  facility 
does  not  fail  the  criteria  provided  by 
9  266.106(b)(7)  for  eligibility  to  comply 
with  the  screening  limits;  and 

(vii)  Proposed  sampling  and  metals 
analysis  plan  for  the  hazardous  waste, 
other  fuels,  and  industrial  fumace  feed 
stocks. 

(4)  Waiver  of  trial  bum  for  particulate 
matter.  When  seeking  to  be  permitted 
under  the  low  risk  waste  provisions  of 

9  266.109(b)  which  waives  the 
partlcttlate  standard  (and  trial  bum  to    • 
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demonstrate  confonnonce  with  the 
particulate  standard),  applicante  most 
submit  documentetion  supporting 
conformance  with  paragraphs  (a)(2)(ii) 
and  (a)(3)  of  diis  section. 

(5)  Waiver  of  trial  bum  ^  HCI  and 
CI,.  When  seeking  to  be  permitted  under 
the  Her  I  (or  adjusted  Tier  I)  feed  rate 
screening  hmite  for  total  chloride  and 
chlorine  ivovided  by  1 268.107  (b)(1)  and 
(e)  of  this  chapter  that  control  emissions 
of  hydrogen  ctdOTide  (HCl)  end  chlorine 
gas  (Cb)  without  requiring  a  trial  bum, 
the  owner  or  operator  must  submit 

(i)  Documentation  of  the  feed  rate  of 
hazardous  waste,  other  fuels,  and 
industrial  furnace  feed  stocks; 

(ii)  Documentetion  of  the  levels  of 
total  chloride  and  chlorine  in  the 
hazardous  waste,  other  fuels,  and 
industrial  furnace  feedstodcs,  and 
calculations  of  the  totel  feed  rate  of  total 
chloride  and  chlorinr, 

(iii)  Documentetion  of  how  the 
applicant  will  ensure  that  the  Tier  I  (or 
adjusted  Tier  1)  feed  rate  screening 
limite  provided  by  {  286.107  (b)(1)  or  (e) 
of  this  chapter  will  not  be  exceeded 
during  the  averaging  period  provided  by 
that  paragraph: 

(vi)  Documentetion  to  support  the 
determination  of  the  terrain-adjusted 
effective  steck  height,  good  engineering 
practice  steck  height  terrain  type,  and 
land  use  as  provided  by  i  288.107(b)(3) 
of  this  chapter 

(v)  Documentetion  of  compliance  with 
the  provisions  of  |  286.107(b)(4),  if 
applicable,  for  facilities  with  multiple 
stecks; 

(vi)  Documentetion  that  the  facility 
does  not  fail  the  criteria  provided  by 
f  2e8.107(b)(3)  for  eligibility  to  comply 
with  the  screeoing  limits;  and 

(vii)  Proposed  sampling  and  analysis 
plan  for  total  chloride  and  chlorine  for 
the  hazardous  waste,  other  fuels,  and 
industrial  furnace  feestocks. 

(6)  Data  in  lieu  of  trail  bum.  The 
owner  or  operator  may  seek  an 
exemption  from  the  trial  bum 
requiremente  to  demonstrate 
conformance  with  S  S  266.104  through 
286.107  of  this  chapter  and  i  27a66  by 
providing  the  information  required  by 
i  270.66  from  previous  compliance 
testing  of  the  device  in  conformance 
with  I  266.103  of  this  chapter,  or  from 
compliance  testing  or  trial  or 
operational  bums  of  similar  boilera  or 
industrial  furnaces  burning  similar 
hazardous  wastes  under  similar 
conditions.  If  date  from  a  similar  device 
is  used  to  support  a  trial  bvm  waiver, 
the  design  and  operating  information 
required  by  |  270 J6  must  be  provided 
for  both  the  similar  device  and  the 
device  to  which  the  date  is  to  be 
applied,  and  a  comparison  of  the  design 


and  operating  information  must  be 
provided.  The  Director  shall  approve  a 
permit  application  without  a  trial  bum  if 
he  finds  that  the  hazardous  wastes  ara 
sufficiently  similar,  the  devices  ara 
sufficiently  similar,  the  operating 
conditions  ara  sufficiently  similar,  and 
the  date  from  from  other  compliance 
tests,  trial  bums,  or  operational  bums 
are  adequate  to  specify  (under  {  288.102 
of  this  chapter)  operating  conditions  that 
will  ensure  conformance  with 
1 286.102(c)  of  this  chapter.  In  addition, 
the  following  information  shall  be 
submitted: 
(i)  For  a  waiver  from  any  trial  bum: 

(A)  A  description  and  analysis  of  the 
hazardous  waste  to  be  bumed  compared 

■  with  the  hazardous  waste  for  which 
date  from  compliance  testing,  or 
operational  or  trial  bums  are  provided 
to  support  the  contention  that  a  trial 
bum  is  not  needed; 

(B)  The  design  and  operating 
conditions  of  the  boiler  or  industrial 
furnace  to  be  used,  compared  with  Uiat 
for  which  comparative  bum  data  are 
available:  and 

(C)  Such  supplementel  information  as 
the  Director  finds  necessary  to  achieve 
the  purposes  of  this  paragraph. 

(ii)  For  a  waiver  of  the  DRE  trial  bum, 
the  basis  for  selection  of  POHCs  used  in 
the  other  trial  or  operational  bums 
which  demonstrate  compliance  with  the 
DRE  performance  standard  in 
i  286.104(a)  of  this  chapter.  This 
analysis  should  specify  the  constituents 
in  appendix  Vm,  part  261  of  this 
chapter,  that  the  applicant  has  identified 
in  the  hazardous  waste  for  which  a 
permit  is  sought  and  any  differences 
from  the  POHCs  in  the  hazardous  waste 
for  which  bum  date  are  provided. 

(b)  Alternative  HC  limit  for  industrial 
furnaces  with  organic  matter  in  raw 
materials.  Owners  and  o];>eratora  of 
industrial  furnaces  requesting  an 
alternative  HC  limit  under  |  286.104(f)  of 
this  chapter  shall  submit  die  following 
information  at  a  minimum: 

(1)  Documentation  that  the  furnace  is 
designed  and  operated  to  minimze  HC 
emissions  from  fuels  and  raw  materials: 

(2)  Documentation  of  the  proposed 
baseline  flue  gas  HC  (and  CO) 
concentration,  including  data  on  HC 
(and  CO)  levels  during  teste  when  the 
facility  produced  normal  producte  under 
normal  operating  conditions  from 
normal  raw  materials  while  burning 
normal  fuels  and  when  not  burning 
hazardous  waste; 

(3)  Test  bum  protocol  to  confirm  the 
baseline  HC  (and  CO)  level  including 
information  on  the  type  and  flow  rate  of 
all  feedstreams.  point  of  introduction  of 
all  feedstreams,  total  organic  carbon 
c<mtent  (or  other  appropriate  measure  of 


organic  content)  of  all  nonfuel 
feedstreams,  and  operating  conditions 
that  affect  combustion  of  fuel(8)  and 
destraction  of  hydrocarbon  emissiims 
from  nonfuel  sources; 

(4)  Trial  bum  plan  to: 

(i)  Demonstrate  that  flue  gas  HC  (and 
CO)  concentrations  when  burning 
hazardous  waste  do  not  exceed  the 
baseline  HC  (and  CO)  level;  and 

(ii)  Identify  the  types  and 
concentrations  of  organic  compounds 
listed  in  appendix  Vm,  part  261  of  this 
chapter,  that  ara  emitted  when  burning 
hazardous  waste  in  conformance  with 
procedures  prescribed  by  the  Director 

(5)  Implementation  plan  to  monitor 
over  time  changes  in  the  operation  of  the 
facility  that  could  reduce  &e  baseline 
HC  level  and  procedures  to  periodically 
confirm  the  baseline  HC  level*  and 

(6)  Such  other  information  as  the 
Director  finds  necessary  to  achieve  the 
purposes  of  this  paragraph. 

(c)  Alternative  metals  implementation 
approach.  When  seeking  to  be  permitted 
under  an  altemative  metals 
implementetion  approach  under 

i  2e&106(f)  of  this  chapter,  the  owner  or 
operator  must  submit  documentetion 
specifying  how  the  approach  ensures 
compliance  with  the  metals  emissions 
standards  of  1 266.106(c)  or  (d)  and  how 
the  approach  can  be  effectively 
implemented  and  monitored.  Further, 
the  owner  or  operator  shall  provide  such 
other  information  that  the  Director  finds 
necessary  to  achieve  the  purposes  of 
this  paragraph. 

(d)  Automatic  waste  feed  cutoff 
system.  Owners  and  operatora  shall 
submit  information  describing  the 
automatic  waste  feed  cutoff  system, 
including  any  pre-alarm  systems  that 
may  be  used. 

(e)  Direct  transfer.  Ownera  and 
operatora  that  use  direct  transfer 
operations  to  feed  hazardous  waste 
from  transport  vehicles  (containera,  as 
defined  in  i  26aill  of  this  chapter) 
directly  to  the  boiler  or  industrial 
furnace  shall  submit  information 
supporting  conformance  with  the 
standards  for  direct  transfer  provided  by 
i  26aill  of  this  chapter. 

(f)  Residues.  Ownera  and  operators 
that  claim  that  their  residues  are 
excluded  from  regulation  under  the 
provisions  of  1 286.112  of  this  chapter 
must  submit  biformation  adequate  to 
demonstrate  conformance  wiUi  those 
provisions. 

(Approved  by  the  Office  of  Management 
and  Budget  and«  control  number  2000-0073) 

3.  In  i  27a42,  paragraph  (g)  is  revised 
to  read  as  follows: 


/  Vol  56,  No.  35  /  Thursday,  February  21,  WW  /  Rules  and  Regulations         72S7 


|27«utt 


NWUHHMWUII  ■!  TO 


OtllM 


(g)  Newly  ng»lated  wastes  and  units. 
(1)  The  permittee  is  authorized  to 
continue  to  manage  wates  listed  or 
identified  as  hazudous  under  part  281 
of  this  chapter,  or  to  continue  to  manage 
hazardous  waste  in  unite  newly 
regulated  as  hazardous  waste 
management  unite,  if: 

(i)  llie  unit  was  in  existence  as  a 
hazardous  waste  facihty  with  respect  to 
the  newly  listed  or  characterized  waste 
or  newly  regulated  waste  management 
unit  on  the  effetive  date  of  the  &ial  rule 
listing  or  identifying  the  waste,  or 
regulating  the  unit 

(ii)  The  permittee  submite  a  Class  1 
modification  request  on  or  before  the 


date  on  which  the  waste  or  unit 
becomes  subject  to  the  new 
requirements; 

(iii)  The  permittee  is  in  compOance 
with  the  applicable  standards  of  40  CFR 
parte  266  and  266  of  thte  diapter; 

(iv)  In  the  case  of  Classes  2  and  3 
medications,  the  permittee  also 
submite  a  complete  modification  request 
within  180  days  of  the  effective  date  of 
the  rule  listing  or  identifying  the  waste, 
or  subjecting  the  unit  to  RCRA  Subtitle 
C  management  standards; 

(v)  In  the  case  of  land  disposal  imite, 
the  permittee  certifies  that  each  such 
unit  Is  in  compliance  with  all  applicable 
requiremente  of  part  265  of  this  chapter 
for  groundwater  monitoring  and 
financtel  responsibility  on  the  date  12 
months  after  the  effective  date  of  the 


rule  identifying  or  listing  the  waste  as 
hazardous,  or  regulating  the  unit  as  a 
hazardous  waste  management  unit  If 
the  owner  or  operator  fails  to  certify 
compliance  with  all  these  requirements, 
he  or  she  will  lose  authority  to  operate 
under  this  section. 

(2)  New  wastes  or  unite  added  to  a 
facility's  permit  under  this  subsection  do 
not  constitute  expansions  for  the 
purpose  of  the  25  percent  capadfy 
expansion  Umit  for  Class  2 
modifications. 


4.  In  S  270.42,  Appendix  I  is  amended 
by  revising  the  heading  of  L  and  items  1, 
4, 5a,  6, 7b,  and  8  to  read  as  follows: 

Appendix  1  to  Section  278.42 — 
ClassilicetkMi  of  Peraiit  Modificatiotts 


ModHicationt 


Otm 


L  IndnrstofS.  BoSera,  and  Industrial  Furnaces: 
1.  Chsngn  to  Incraaae  by  more  ttien  2S%  any  of  the  following  Imtts  aultwued  in  ttw  ponnit  A  ttwiiMl  Ised  rata  Imtt,  a 
cnnnns/cnionM  imo  tim  mmi,  a  nww  leea  nm  mtw,  of  an  am  wm  raw  mim.  Tfw  oracvr  mm  rsqun  a  now  nai  own  v 
wWt  ttw  raguMoiy  parfonnence  standanls  unltas  Mt  denKxniration  can  tw  made  ttvou^  ottiar  maans 


■Bad  rato  mim,  a 


2.  Chanoas  to  Inoraaaa  by  up  to  2^%  any  of  ttw  tolkMing  limtta  auttiorizad  In  the  parmit  A  itwniMf  faad  rate  Ibnil,  a  feedmeam  feed  rate  Imlt.  a  dUMim/ 
craonae  Meo  raw  Mm,  a  meiai  wea  rate  Mm,  or  an  asn  weo  rate  Mm.  ine  uncnr  ww  lequira  a  new  nai  Dum  v  luuaiaiiuaw  oompianoe  inin  ine 
leyuwajry  perrormanoe  nanoaras  uniesa  mt  aenKMMranon  can  oe  ineoe  wvougn  omer  iweana .■....— —         — . — _.«»—.. 

3.  ModrficaBon  of  ar>  Indnaietor,  boSw,  or  IndusSiaf  fumaoe  unit  by  ciwnoing  the  inlsfnal  sin  or  Qaoniaey  of  the  prtmary  or  saoondavy  oorabntian  unNi, 
by  addrng  a  primary  or  secondary  combueSon  untt.  by  aubatanlialty  dwiging  the  design  of  any  oomponeM  uaed  to  mnam  HO/Cb,  raetala,  or 
partciim  from  ttte  combustion  gaaea.  or  by  chenging  otfwr  features  of  the  incinerator,  boiler,  or  industrial  fcjmace  that  could  affect  Hs  capability  to 
meat  tt«e  ragulalory  pertormance  slandards.  The  Director  wW  raquira  a  new  trial  bum  to  substaniiatt  compliance  wWt  tfw  ragutatory  periomiance 
■tandardt  unleoe  tfiia  demongtratien  can  be  made  threugfi  ottiar  raeens 

4.  Moascaaun  ol  an  Stcinaratoi,  boSer.  or  industrial  tomace  untt  In  a  manner  ttwi  would  not  Ikaly  sMbct  «w  capabiMy  of  the  untt  to  meet  Ste  regiMoiy 


)  but  which  would  chenga  the  operating  oondttions  or  monitoring  raquiramenis  apecSied  In  the  permtt.  The  Oireciar  may  reqiAe  a 

new  trial  bun  to  dsmonstrato  compliance  wtth  the  regulatoiy  pertamiance  standards — — 

5.  Operating  renuieiiioitti. 
a  ModWcafeon  of  the  ImNs  spedSed  In  the  permtt  for  minimum  or  maxlmm  combueSon  gaa  lar^iaralure,  minimure  oombusSon  gas  raeiderKe  Sme, 
flaygan  oonoenbaaon  in  ttie  aacondary  oombusSon  chamber,  flue  gas  carbon  monoMide  and  hydrocartwn  conoaneation,  maximum  laraparatm  at  the 
inlet  to  Sie  perSculato  matter  smlaiion  oonSol  system,  or  operating  paianwtera  for  Bie  air  po«>a»n  conSol  system.  The  Director  tM  raquira  a  new  trial 
bum  to  subetantiato  compliance  with  the  ragulalonr  performance  starxfards  unless  0*  denwnstralion  can  be  made  through  ottiar  meent 


0.  Bwriing  daPsrenl  i 

a  If  ttM  wasto  oontsine  a  POHC  tt«s  Is  mora  difScuR  to  bum  ttwn  aulhoriied  by  tie  permtt  or  if  burning  of  «w  wasto  reqiAee  oompflanoe  with  dMferent 
regulatory  partoimanca  atandaida  Stan  spaciiBd  In  the  psmitt.  The  Director  wSl  requira  a  new  Wal  bum  to  substantisto  corwplisnce  wi^ 
pertomnance  siandarda  unlees  this  demoneHaiow  cw  bo  made  through  other  maans , ■■ 

b.  If  Sw  wasto  <toee  not  contain  a  POHCfftal  la  mora  diflicuR  to  bum  San  auttnrtzed  by  me  penntt  and  •<  burning  of  Sm  wasto  does  not  lequira 
corwpllerwe  wtth  dSferent  regulatory  pertormer<ce  standards  ttian  ipeclSed  In  I 


Wort:  See  t270>«2(g)  tor  modiScaSon  pnoceduraa  to  be  used  for  S>e  mMtogement  of  newly  leted  or  IdenSisd  wastes 

7.  Shatwdown  and  trial  bum: 

•  •  •  •  •  •  •. 

b.  Authorization  of  up  to  an  addWonal  720  houra  of  wasto  burning  during  Sw  shakedown  period  tor  determining  operationel  readiness  after  constnjction, 

with  ttte  pmr  approval  of  Itw  Director — __ __ „_ ,, „ .__.— „„__— _ ~ — „__ 


3 
2 

3 

2 


8.  SubaStoSon  of  an  sMematlve  type  of  nonhazardous  wasto  fuel  thai  la  not  spedlied  in  the  panntt.. 


3 

2 

•1 
1 


'Class  1  mudWcBliuiis  rsquirtng  prior  Agoncy  spprovaL 


5.  Part  270  te  amended  by  adding 
§  270.88  to  read  as  follows: 

{27066   termite  for  bolaraMtdlndusWal 
furnaces  bumina  hazardous  waste. 

(a)  General  Ownera  and  operatora  of 
new  boilera  and  industrial  furnaces 
(those  not  operating  under  the  interim 
status  standards  of  S  266.103  of  diis 
chapter)  are  subject  to  paragraphs  (b) 
thnnigh  (f)  of  this  section.  Boilera  and 
industrial  fiiniaoes  operating  under  the 
Interim  stetus  standwds  of  i  286.103  of 


this  chapter  ara  subject  to  paragraph  (g) 
of  this  section. 

(b)  Permit  operating  periods  for  new 
boilers  and  industrial  furnaces.  A 
permit  for  a  new  boiler  or  industrial 
furnace  shall  specify  appropriate 
conditions  for  the  following  operating 
periods: 

(1)  Pretrial  bum  period.  For  the  period 
begfaming  with  initial  introduction  of 
hazardous  waste  and  ending  with 
initiation  of  the  trial  bum,  and  only  for 
the  minimum  time  required  to  bring  the 


boiler  or  industrial  furnace  to  a  point  of 
operation  readiness  to  conduct  a  trial 
bum,  not  to  exceed  720  hours  operating 
time  when  burning  hazardous  waste,  the 
Director  must  establish  in  the  Pretrial 
Bum  Period  of  the  permit  conditions, 
including  but  not  limited  to,  allowable 
hazardous  waste  feed  rates  and 
operating  conditions.  The  Director  may 
extend  the  duration  of  this  operational 
period  once,  for  up  to  720  additional 
hours,  at  the  request  of  the  applicant 
when  good  cause  is  shown.  The  pemiit 
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may  be  modified  to  reflect  the  exteiuion 
according  to  |  27a42. 

(i)  Applicants  must  submit  a 
statement,  with  part  B  of  the  permit 
application,  that  suggests  the  conditions 
necessary  to  operate  in  compliance  with 
the  standards  of  i  I  266.104  through 
266.107  of  this  chapter  during  this 
period.  This  statement  should  include,  at 
a  minimum,  restrictions  on  the 
applicable  operating  requirements 
identified  in  i  266.102(6)  of  this  chapter. 

(ii)  The  Director  will  review  this 
statement  and  any  other  relevant 
information  submitted  with  part  B  of  the 
permit  application  and  specify 
requirements  for  this  period  sufficient  to 
meet  the  performance  standards  of 
Ii  266.104  through  286.107  of  this 
chapter  based  on  his/her  engineering 
judgment 

(2)  Trial  bum  period.  For  the  duration 
of  the  trial  bum,  the  Director  must 
establish  conditions  in  the  permit  for  the 
purposes  of  determining  feasibility  of 
compliance  with  the  performance 
standards  of  9  S  266.104  throu^  286.107 
of  this  chapter  and  determining 
adequate  operating  conditions  under 

t  266.102(e)  of  this  chapter.  Applicants 
must  propose  a  trial  bum  plan,  prepared 
under  paragraph  (c)  of  this  section,  to  be 
submitted  with  part  B  of  the  permit 
application. 

(3)  Post-trial  bum  period,  (i)  For  the 
period  immediately  following 
completion  of  the  trial  bum,  and  only  for 
the  minimum  period  sufficient  to  allow 
sample  analysis,  data  computation,  and 
submission  of  the  trial  bum  results  by 
the  applicant,  and  review  of  the  trial 
bum  results  and  modification  of  the 
facility  permit  by  the  Director  to  reflect 
the  trial  bum  results,  the  Director  wiU 
establish  the  operating  requirements 
most  likely  to  ensure  compliance  with 
the  performance  standards  of  S§  266.104 
through  286.107  of  this  chapter  based  on 
his  engineering  judgment 

(ii)  Applicants  must  submit  a 
statement,  with  part  B  of  the  application, 
that  identifies  the  conditions  necessary 
to  operate  during  this  period  in 
compliance  with  the  performance 
standards  of  SS  286.104  through  286.107 
of  this  chapter.  This  statement  should 
include,  at  a  minimum,  restrictions  on 
the  operating  requirements  provided  by 
i  266.102(6)  of  this  chapter. 

(iii)  The  Director  will  review  this 
statement  and  any  other  relevant 
information  submitted  with  part  B  of  the 
permit  application  and  specify 
requirements  for  this  period  sufficient  to 
meet  the  performance  standards  of 
ii  266.104  through  286.107  of  this 
chapter  based  on  his/her  engineering 
judgment 


(4)  Final  permit  period.  For  the  final 
period  of  operation,  the  Director  will 
develop  operating  requirements  in 
conformance  with  i  266.102(e)  of  this 
chapter  that  reflect  conditions  in  the 
trial  bum  plan  and  are  likely  to  ensure 
compliance  with  the  performance 
standards  of  i  i  266.104  through  107  of 
this  chapter.  Based  on  the  trial  bum 
results,  the  EKrector  shall  make  any 
necessary  modifications  to  the  operating 
requirements  to  ensure  compliance  with 
the  performance  standards.  The  permit 
modification  shall  proceed  according  to 
1270.42. 

(c)  Requirements  for  trial  bum  plans. 
The  trial  bum  plan  must  include  the 
following  information.  The  Director,  in 
reviewing  the  trial  bum  plan,  shall 
evaluate  the  sufficiency  of  the 
information  provided  and  may  require 
the  applicant  to  supplement  this 
information,  if  necessary,  to  achieve  the 
purposes  of  this  paragraph: 

(1)  An  analysis  of  each  feed  stream, 
including  hazardous  waste,  other  fuels, 
and  industrial  furnace  feed  stocks,  as 
fired,  that  includes: 

(i)  Heating  value,  levels  of  antimony, 
arsenic  barium,  beryllium,  cadmium, 
chromium,  lead,  mercury,  silver, 
thallium,  total  chlorine/chloride,  and 
ash; 

(ii)  Viscosity  or  description  of  the 
physical  form  of  the  feed  stream; 

(2)  An  analysis  of  each  hazardous 
waste,  as  fired,  including: 

(i)  An  identification  of  any  hazardous 
organic  constituents  listed  in  appendix 
Vni,  part  261.  of  this  chapter  that  are 
present  in  the  feed  stream,  except  that 
the  applicant  need  not  analyze  for 
constituents  listed  in  appendix  Vm  that 
would  reasonably  not  be  expected  to  be 
found  in  the  hazardous  waste.  The 
constituents  excluded  from  analysis 
must  be  identified  and  the  basis  for  this 
exclusion  explained.  The  analysis  must 
be  conducted  in  accordance  with 
analytical  techniques  specified  in  Test 
Methods  for  the  Evaluation  of  Solid 
Waste,  Physical/Chemical  Methods 
(incorporated  by  reference,  see  i  270.6). 
or  their  equivalent. 

(ii)  An  approximate  quantification  of 
the  hazardous  constituents  identified  in 
the  hazardous  waste,  within  the 
precision  produced  by  the  analytical 
methods  specified  in  Test  Methods  for 
the  Evaluation  of  Solid  Waste.  Physical/ 
Chemical  Methods  (incorporated  by 
reference,  see  i  270.6).  or  other 
equivalent. 

(iii)  A  description  of  blending 
procedures,  if  appUcable,  prior  to  firing 
the  hazardous  waste,  including  a 
detailed  analysis  of  the  hazardous 
waste  prior  to  blending,  an  analysis  of 


the  material  with  which  the  hazardous 
waste  is  blended,  and  blending  ratios. 

(3)  A  detailed  engineering  description 
of  the  boiler  or  industrial  furnace, 
including: 

(i)  Manufacturer's  name  and  model 
ntunber  of  the  boiler  or  industrial 
furnace: 

(ii)  Type  of  boiler  or  indust*ial 
furnace; 

(iii)  Maximum  design  capacity  in 
appropriate  units; 

(iv)  Description  of  the  feed  system  for 
the  hazardous  waste,  and.  as 
appropriate,  other  fuels  and  industrial 
fiiraace  feedstocks; 

(v)  Capacity  of  hazardous  waste  feed 
system; 

(vi)  Description  of  automatic 
hazardous  waste  feed  cutoff  sy8tem(s); 
and 

(vii)  Description  of  any  pollution 
control  system;  and 

(viii)  Description  of  stack  gas 
monitoring  and  any  pollution  control 
monitoring  systems. 

(4)  A  detailed  description  of  sampling 
and  monitoring  procedures  including 
sampling  and  monitoring  locations  in  die 
system,  the  equipment  to  be  used, 
sampling  and  monitoring  frequency,  and 
planned  analytical  procedures  for 
sample  analysis. 

(5)  A  detailed  test  schedule  for  each 
hazardous  waste  for  which  the  trial  bum 
is  planned,  including  date(8),  duration, 
quantity  of  hazardous  waste  to  be 
bumed.  and  other  factors  relevant  to  the 
Director's  decision  under  paragraph 
(b)(2)  of  diis  section. 

(8)  A  detailed  test  protocol,  including, 
for  each  hazardous  waste  identified,  the 
ranges  of  hazardous  waste  feed  rate, 
and.  as  appropriate,  the  feed  rates  of 
other  fuels  and  industrial  fumace 
feedstocks,  and  cuiy  other  relevant- 
parametera  that  may  affect  the  abijity  of 
the  boiler  or  industrial  fumace  to  meet 
the  performance  standards  in  S  S  266.104 
through  286.107  of  this  chapter. 

(7)  A  description  of.  and  planned 
operating  conditions  for,  any  emission 
control  equipment  that  will  be  used. 

(8)  Procedures  for  rapidly  stopping  the 
hazardous  waste  feed  and  controlling 
emissions  in  the  event  of  an  equipment 
malfunction. 

(9)  Such  other  information  as  the 
Director  reasonably  finds  necessary  to 
determine  whether  to  a  pprove  the  trial 
bum  plan  in  light  of  the  purposes  of  this 
paragraph  and  the  criteria  m  paragraph 
(b)(2)  of  this  section. 

(d)  Trial  bum  procedures.  (1)  A  trial 
bum  must  be  conducted  to  demonstrate 
conformance  with  the  standards  of 
ii  266.104  through  266.107  of  this 


Federal  Regtoter  /  Vol.  56,  No.  35  /  Thursday.  February  21,  1991  /  Rules  and  Regulations         7239 


chapter  under  an  approved  trial  bum 
plan. 

(2)  The  Director  shall  approve  a  trial 
bum  plan  if  he/she  finds  that 

(i)  The  trial  bum  is  likely  to  determine 
whether  the  boiler  or  industrial  fumace 
can  meet  the  performance  standards  of 
ii  266.104  through  266.107  of  this 
chapter 

(ii)  The  trial  bum  itself  will  not 
present  an  imminent  hazard  to  human 
health  and  the  environment 

(iii)  The  trial  bum  will  help  the 
Director  to  determine  operating 
requirements  to  be  specified  under 
i  26e.l02(e)  of  this  chapter  and 

(iv)  The  information  sought  in  the  trial 
bum  cannot  reasonably  be  developed 
through  other  means. 

(3)  The  applicant  must  submit  to  the 
Director  a  certification  that  the  trial 
bum  has  been  carried  out  In  accordance 
with  the  approved  trial  bum  plan,  and 
must  submit  the  results  of  all  the 
determinations  required  in  paragraph  (c) 
of  this  section.  This  submission  shall  be 
made  within  90  days  of  completion  of 
the  trial  bum,  or  later  if  approved  by  the 
Director. 

(4)  All  data  collected  diuing  any  trial 
bum  must  be  submitted  to  the  Director 
following  completion  of  the  trial  bum. 

(5)  All  submissions  required  by  this 
paragraph  must  be  certified  on  behalf  of 
the  applicant  by  the  signatiue  of  a 
person  authorized  to  sign  a  i>ennit 
application  or  a  report  under  i  270.11. 

(e)  Special  procedures  for  DUE  trial 
bums.  When  a  DRE  trial  bum  is 
required  under  i  266.104(a)  of  this 
chapter,  the  Director  will  specify  (based 
on  the  hazardous  waste  analysis  data 
and  other  information  in  the  trial  bum 
plan)  as  trial  Principal  Organic 
Hazardous  Constituents  (POHCs)  those 
compounds  for  which  destmction  and 
removal  efficiencies  must  be  calculated 
during  the  trial  hum.  These  trial  POHCs 
will  be  specifieo  by  the  Director  based 
on  information  including  his/her 
estimate  of  the  difficulty  of  destroying 
the  constituents  identified  in  the 
hazardous  waste  analysis,  their 
concentrations  or  mass  in  the  hazardous 
waste  feed,  and.  for  hazardous  waste 
containing  or  derived  from  wastes  listed 
in  part  261,  subpart  D  of  this  chapter,  the 
hazardous  waste  organic  constituent(s) 
identified  in  Appendix  Vn  of  that  part 
as  the  basis  for  limiting. 

(f)  Determinations  based  on  trial 
bum.  During  each  approved  trial  bum 
(or  as  soon  after  the  bum  as  is 
practicable),  the  applicant  must  make 
the  following  determinations: 

(1)  A  quantitative  analysis  of  the 
leveb  of  antimony,  arsenic,  barium, 
beryllium,  cadmium,  chromium,  lead, 
mercury,  thallium,  silver,  and  chlorine/ 


chloride,  in  the  feed  streams  (hazardous 
waste,  other  fuels,  and  industrial 
fumace  feedstocks); 

(2)  When  a  DRE  trial  bum  is  required 
under  i  266.104(a)  of  this  chapter 

(i)  A  quantitative  analysis  of  the  trial 
POHCs  in  the  hazardous  waste  feed; 

(ii)  A  quantitative  analysis  of  the 
stack  gas  for  the  concentration  and 
mass  emissions  of  the  trial  POHCs;  and 

(iii)  A  computation  of  destmction  and 
removal  efficiency  (DRE),  in  accordance 
with  the  DRE  formula  specified  in 
i  266.104(a)  of  this  chapter, 

(3)  When  a  trial  bum  for  chlorinated 
dioxins  and  furans  is  required  under 

i  266.104(e)  of  this  chapter,  a 
quantitative  analysis  of  the  stack  gas  for 
die  concentration  and  mass  emission 
rate  of  the  2.3,7,8-chlorinated  tetra-octa 
congeners  of  chlorinated  dibenzo-p- 
dioxins  and  furans,  and  a  computation 
showing  conformance  with  the  emission 
standard. 

(4)  When  a  trial  bum  for  particulate 
matter,  metals,  or  HCl/Cls  is  required 
under  iS  266.105. 266.106  (c)  or  (d).  or 
266.107  (b)(2)  or  (c)  of  this  chapter,  a 
quantitative  analysis  of  the  stack  gas  for 
the  concentrations  and  mass  emissions 
of  particulate  matter,  metals,  or 
hydrogen  chloride  (HCl)  and  chlorine 
(Ck).  and  computations  showing 
conformance  with  the  applicable 
emission  performance  standards; 

(5)  When  a  trial  bum  for  DRE,  metals, 
or  HCl/Cb  is  required  under 

ii  26e.l04(a),  266.106  (c)  or  (d),  or 
266.107  (b)(2)  or  (c)  of  this  chapter,  a 
quantitative  analysis  of  the  scmbber 
water  (if  any),  ash  residues,  other 
residues,  and  products  for  the  purpose 
of  estimating  the  fate  of  the  trial  POHCs, 
metals,  and  chlorine/chloride; 

(6)  An  identification  of  sources  of 
fugitive  emissions  and  their  means  of 
control; 

(7)  A  continuous  measurement  of 
carbon  monoxide  (CO),  oxygen,  and 
where  required,  hydrocarbons  (HC),  in 
the  stack  gas;  and 

(8)  Such  other  information  as  the 
Director  may  specify  as  necessary  to 
ensure  that  the  trial  bum  %vill  determine 
compUance  with  the  performance 
standards  is  i  i  266.104  through  266.107 
of  this  chapter  and  to  estabUsh  the 
operating  conditions  required  by 

i  266.102(e)  of  this  chapter  as  necessary 
to  meet  those  performance  standards. 

(g)  Interim  status  boilers  and 
industrial  fumaces.  For  the  purpose  of 
determining  feasibility  of  compliance 
with  the  performance  standards  of 
i  i  286.104  through  266.107  of  this 
chapter  and  of  determining  adequate 
operating  conditions  under  i  266.103  of 
this  chapter,  applicants  owning  or 
operating  existing  boilers  or  industrial 


fumaces  operated  under  the  interim 
status  standards  of  i  266.103  must  either 
prepare  and  submit  a  trial  bum  plan  and 
perform  a  trial  bum  in  accordance  with 
the  requirements  of  this  section  or 
submit  other  information  as  specified  in 
i  270.22(a)(e).  Applicants  who  submit  a 
trial  bum  plan  and  receive  approval 
before  submission  of  the  part  B  pemiit 
application  must  complete  the  trial  bum 
and  submit  the  results  specified  in 
paragraph  (f)  of  this  section  with  the 
part  B  permit  application.  If  completion 
of  this  process  conflicts  with  the  date 
set  for  submission  of  the  part  B 
application,  the  applicant  must  contact 
the  Director  to  estabUsh  a  later  date  for 
submission  of  the  part  B  application  or 
the  trial  bum  results.  If  the  applicant 
submits  a  trial  bum  plan  with  part  B  of 
the  permit  application,  the  trial  bum 
must  be  conducted  and  the  results 
submitted  within  a  time  period  prior  to 
permit  issuance  to  be  specified  by  the 
Director. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  2050-0073) 

6.  i  270.72  is  amended  by  adding 
paragraphs  (a)(6)  and  (b)(7)  to  read  as 
follows: 

S27a72    ChangM during Irrtsrim statue. 

(a)  *  *  * 

(6)  Addition  of  newly  regulated  units 
for  the  treatment,  storage,  or  disposal  of 
hazardous  waste  if  the  owner  or 
operator  submits  a  revised  part  A  permit 
application  on  or  before  the  date  on 
which  the  unit  becomes  subject  to  the 
new  requirements. 

(b)  *  •  * 

(7)  Addition  of  newly  regulated  units 
under  paragraph  (a)(8)  of  tliis  section. 

7.  i  270.73  is  amended  by  revising 
paragraphs  (f)  and  (g)  to  read  as  follows: 

§270.73    Termination  Of  interim  statu*. 
***** 

(f)  For  owners  and  operators  of  each 
incinerator  facility  which  as  achieved 
interim  status  prior  to  November  8, 1984, 
interim  status  terminates  on  November 
8, 1980,  unless  the  o%vner  or  operator  of 
the  fadlify  submits  a  part  B  appUcation 
for  a  RCRA  permit  for  an  incinerator 
facilify  by  November  8, 1986. 

(g)  For  ownere  or  operators  of  any 
facUify  (other  than  a  land  disposal  or  an 
incinerator  facility)  which  as  achieved 
interim  status  prior  to  November  8, 1984, 
interim  status  terminates  on  November 
8, 1992,  unless  the  owner  or  operator  of 
the  facilify  submits  a  part  B  appUcation 
for  a  RCRA  permit  for  the  facilify  by 
November  8, 198& 
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PART  271— RECNJfREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 


1.  The  aothwity  citation  for  part  271  chronological  order  by  date  of 
continues  to  read  as  follows:  promulgation  in  the  Federal  RegisteR 

Aafdiority:  42  U&C  6906.  eei2(a).  and  6820.  |  271.1 

2.  Section  271.1(fl  is  amended  by  *       *       * 
adding  the  following  entry  to  Table  1  in  (j)  *  *  * 


Vn.  bi  part  271: 

TAMJE  1.— REQUIATIONS  iMPtEMENTINa  THE  HAZARDOUS  AND  SOUO  WASTE  AMENDMENTS  OF  1984 


V^ofnulQBlion  dito 


31.1990. 


TW«  of  rtguMlon 


Burning  of  HmidOM  Wwla  In  Boiort  and  InduMM  FumacM. 


Fadaral  Ragialar 


[IrtMrtFRpaoe 
numbafil. 


EfVadfcM  dala 


August  21, 1991. 


[FR  Doc  n-4087  Flkd  l-2IV«l:  8:45  am] 


Thursday 
February  21,  1^5)1 


Part  IV 

Securities  and 

Exctiange 

Commission 

17  CFR  Parts  229,  240,  et  al. 
Ownership  Reports  and  Trading  By 
Officers,  Directors,  and  Principal  Security 
Holders;  Final  Rule 
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SECURITIES  AND  EXCHANGE 

17  CFR  Parts  229. 240, 249, 270,  and 
274 

[IMMa*  NOSL  94-2nM;  3S-2S2S4;  IC- 
17M1;Fa*Na87-S-ai] 

Rm3238-AB14 

Ownership  Reports  and  Tra<flnQ  By 
Officers,  Directors  snd  Principal 
Security  Holders 

AQCNCy:  Seairities  and  Exchange 
Commission. 

action:  Final  rules  and  solicitation  of 
comments. 

summary:  The  Commission  today  is 
adopting  amendments  to  its  rules  and 
forms,  as  well  as  related  disclosure 
requirements  for  issuers,  regarding  the 
filing  of  ownership  reports  by  officers, 
directors,  and  principal  security  holders, 
and  the  exemption  of  certain 
transactions  by  those  persons  from  the 
short-swing  profit  recovery  provisions  of 
section  16  of  the  Securities  Exchange 
Act  of  1934  and  related  provisions  of  the 
Investment  Company  Act  of  1940  and 
the  Public  Utility  Holding  Company  Act 
of  1935.  The  amendments  are  intended 
to  achieve  greater  clarity,  enhance 
consistency  with  the  statutory  purpose, 
and  improve  compliance  with  the 
reporting  provisions  of  the  rules.  The 
Commission  also  is  soliciting  further 
public  comments  on  the  addition  of  an 
exit  box  to  Forms  4  and  5. 
UPtCilVl  DATS:  These  amendments  are 
effective  May  1, 1991;  however,  special 
phase-in  provisions  are  contained  in 
Section  VH  of  this  release. 
Comment  date:  Comment  letters  on  the 
exit  box  on  Forms  4  and  5  should  be 
received  on  or  before  March  31, 1991. 


;  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Kati,  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  St.. 
NW.,  Washington.  DC  20549.  Conunents 
should  refer  to  File  No.  S7-3-91.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room  at 
the  same  address. 

Km  FURTNCR  IWFOWMATIOII  CONTACT: 
Brian  J.  Lane,  Richard  P.  Konrath,  Mark 
W.  Green,  or  Emanuel  D.  Strauss,  (202) 
272-2573,  Division  of  Corporation 
Finance;  Dorothy  Donohue  (202)  272- 
2030,  Division  of  Investment 
Management;  or  Joanne  Rutkowski  (202) 
504-2267  with  respect  to  the  Public 
Utility  Holding  Company  Act 


raiiv  mtormatmn:  The 
Commission  today  announced  the 
adoption  of  revisions  to  its  rules 
promulgated  under  section  16  *  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").*  Every  rule  under 
section  16  has  been  amended,  deleted, 
or  reorganized  except  for  Rule  16e-l,* 
and  several  new  Section  16  rules  have 
been  added.  Further,  Exchange  Act  Rule 
12h-2  *  has  been  deleted  as  obsolete 
and  Rule  30f-l  *  under  the  Investment 
Company  Act  of  1940  ("Investment 
Company  Act")  '  has  been  amended. 

In  addition,  new  Item  405  of 
Regulation  S-K  "*  and  new  Form  5  have 
been  adopted,  as  have  chtinges  to 
Schedule  14A  •  and  Forms  lO*,*  3.'* 
4»>andN-SAR.»« 
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^  17  CFR  228.10— 22a802. 
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A.  General  Application 
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porting Persons 
VIH.   Charts   Comparing  Former  and   New 

Rules  and  Interpretations 
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XIV.  Text  of  New  Forms 
L  Executiva  Summary 

The  beneficial  ownership  reporting 
and  short-swing  profit  recovery 
provisions  of  section  16  of  the  Exchange 
Act  apply  to  every  person  who  is 
directly  or  indirectly  the  beneficial 
owner  of  more  than  ten  percent  of  any 
class  of  equity  securities  that  is 
registered  pursuant  to  section  12  of  the 
Exchange  Act  ("ten  percent  holders"),'* 


>•  IS  V&.C.  78/  (1068).  When  referring  to  an  iMuer 
with  lecaritiet  regittered  under  section  12.  thi* 
rsleaae  includes  securitie*  of  closed-end  inveatmani 
oonpanies  subject  to  section  30(f)  of  the  Investment 
Company  Act  (15  U.S.C  80a-29(f)  (1968))  and  public 
Utility  holding  companies  aubiect  to  Section  17  of 
the  Pubbc  Utility  Holding  Company  Act  of  1935  (16 
U&C  78q  (1988)).  The  inaiders  of  a  doaed-end 
teveatment  company  alao  include  the  adviaer  and 
■ay  afRliated  peraon  of  the  adviaer.  Section  2(aK3) 
al  the  iBveatment  Company  Act  (15  U.S.C  80a- 

2(a)(3)  (me)). 
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and  to  every  director  and  officer  of  an 
issuer  with  a  daM  of  equity  securities 
so  registered.'*  Section  16  of  die 
Exchange  Act  was  designed  to  provide 
the  pubUc  with  infonaation  on  securities 
transactions  and  holdings  of  corporate 
insiders  and  to  deter  insiders  fitnn 
speculative  short-swing  trading  in  their 
corporations'  securities  and  from 
engaging  in  transactions  hi  their 
corporations'  securities  while  in 
possession  of  material,  non-public 
information.  Section  16  is  but  one 
weapon  agabist  insider  trading.  Unlike 
other  provisions  applicable  to  insider 
trading,  such  as  sections  10(b),'* 
14(e)  >•  and  21A  '^  of  the  Exchange  Act. 
section  16  is  a  strict  liability  provision 
imder  which  an  insider's  short-swing 
profits  can  be  recovered  regardless  of 
whether  the  insider  actually  was  in 
possession  of  material,  nonpublic 
information. 

In  response  to  developments  in  the 
trading  of  derivative  securities,  the 
growth  of  complex  and  diverse 
employee  benefit  plans,  and  substantial 
fiUng  delinquencies,  the  Commission 
imdertook  a  comprehensive  review  of 
the  rules  fuid  forms  under  section  16. 
Noting  that  the  regulatory  fi-amework 
had  resulted  in  interpretive  uncertainty, 
substantial  litigation,  and,  in  some 
instances,  unnecessary  regulatory 
burdens,  the  Commission  proposed  to 
revise  the  rules  to  achieve  greater 
clarity,  rescind  unneces8«iry 
requirements,  streamline  mandated 
procedures,  increase  compliance  with 
the  reporting  provisions  of  the  rules,  and 
enhance  consistency  ytith  the  statutory 
ptuposes  of  section  16. 

Tne  Commission  initially  proposed 
comprehensive  revisions  to  the  rules 
promulgated  pursuant  to  section  16  in 
December  1968;  271  comment  letters 
were  received."  In  response  to 
comments,  the  Commission  revised  the 
proposed  amendments  and  republished 
the  rules  for  comment  in  August  1989; 
211  comment  letters  were  submitted  in 
response  to  the  repnq>osal.'*  For  the 


'*  Officera,  diractora,  and  tao  parcant  holdara  art 
referred  to  throughout  thia  ralaaaa  aa  "inaideia.' 
The  tann  alao  Incladai  an  offioar  or  diiactor  who 
haa  termioated  offioar  or  (Uractor  aiatua  but 
oontlniMa  to  tie  aubfact  to  raportiag  under  aection  16 
for  aix  mondia  followiag  hia  or  bar  laat  traaaaction 
aa  aa  offioar  or  director,  im^in«««fl  the  Farm  S  filing 
leqniramenL 

'•  15  U.S.C  78J(b)  (1988). 

>*UU.&C78n(e)(19Be). 

"  U  UAJC  TSulaMl)  (108^. 

"  Siliin  Kg  S».S8S38  (Dafhai  2.  MSS)  (SS  FR 
40887)  CVMpoatas  RatoMa'l.  Hw  ooaaMBtlatlaia 
■ad  a  Staff  amaaiy  of  Sm  iaitan  iMir  be  iMpedad 
and  copied  at  Oe  Commiaaioo'a  Public  ItahiaBM 
Rooa  (Fila  Na  87-98-88). 

■•  RdMaa  No.  St.47MS  (AasMi  la  188^  (S4  FR 
88887)  CVapropoaing  Releaaa").  The  comment 


reasons  provided  in  die  Proposing  and 
Rsproposing  Releases,  end  es  hirih- 
explained  in  this  releese,  the 
Commission  today  is  adopting  the 
proposed  regulatory  scheme,  with  s 
number  of  modificatians  in  response  to 
comments  made  on  die  reproposal. 

Ride  16b-3,  the  employee  benefit  plan 
rule,  has  been  modified  in  several 
respects  fi-om  that  reproposed.  The 
shareholder  approval  condition  to  the 
exemption,  applicable  to  issuer  grant 
plans  and  other  plans  imable  to  satisfy 
the  conditions  of  former  Rule  16a-6,*' 
has  been  retained.  The  reproposed 
extension  of  the  required  period  of 
disinterested  status  for  plan 
administrators  to  one  year  following  the 
administration  of  a  plan  has  not  been 
adopted.  In  response  to  comments.  Rule 
16b-S  has  been  reorganized  to  clarify 
the  application  of  the  regulatory 
frameworic  to  transactions  tmder  broad- 
based,  non-discriminatory  plans  and  the 
availability  of  the  tntra-plan  transaction 
exemption  for  elections  and  transactions 
within  a  participant-directed  plan.  The 
revisions  are  intended  to  facilitate 
compliance  with  Rule  16b-3  by  section 
401(k)  plans  *'  and  other  similar  broad- 
based  participant-directed  plans. 

In  addition  to  the  revisions  addressing 
employee  benefit  plans,  revisions  have 
been  made  to  modify  the  reproposed 
conditions  under  which  a  trust  becomes 
subject  to  section  16  where  it  has  an 
insider  trustee;  specify  the  extent  of 
insiders'  obligations  to  disclose  on  the 
first  Form  5  unreported  transactions  and 
holdings  that  should  have  been  reported 
prior  to  the  effective  date  of  the  niles; 
delete  the  former  exemption  for 
surrenders  of  options  in  a  merger  as 
unnecessary;  provide  a  reporting  as  well 
as  a  short-swing  profit  exemption  for 
non-events  such  as  pro  rata  stock  splits, 
stock  dividends,  and  similar  grants;  sdd 
an  exit  box  to  Forms  4  and  5:  add  a 
provision  deeming  a  Form  3, 4  or  5 
timely  filed  if  delivered  to  a  third  party 
business  that  guarantees  delivery  to  the 
Commission  no  later  than  the  due  date; 
and  clarify  the  application  of  the  rules  to 
specific  situations.**  Comment  is 


laMata  and  a  ataff  summary  of  iba  latteta  may  be 
Impactad  and  copiad  at  iba  Conmiiaion't  Pobttc 
Referenoa  Room  (PUa  Ma  87-23-80). 

••l7CFRStaiea-& 

•>  LR.C  «n(k)  (28  VS.C  «n(k)  (IflSB)). 

■■  SecUoB  VOL  infra,  contains  charU 
tiimmariiins  >ba  rhanpaa  from  the  farmer  nilaa,  aa 
well  aa  a  chart  mimmKitkn  nhangna  in  staff 
interpteUiiaM  aauBaratad  In  iba  aactica  18 
QDaaiioB^nif.anawar  inlafprativa  relanaa.  Rurhany 
Act  RataMS  Na  1SI14  (SapHnte  as.  18S1)  (48  PR 
48147)  ("Release  Na  94-lSU4^ 


solidtsd  on  the  exit  box,  as  discussed  in 
section  n.C.2  below. 

n.  Section  l«(a)  Repoctins 

A.  Who  Must  Report 

1.  Officers  and  Directors 

The  definition  of  "officra"  has  been 
adopted  without  substantive  change 
from  the  reproposal.  It  is  modeled  after 
the  definition  of  "executive  officer"  used 
elsewhere  in  the  Exchange  Act  rules,** 
but  also  specifically  indudes  prindpal 
finandal  officers  and  prindpal 
accounting  officers  (or  controllers  where 
there  is  no  prindpal  accoimting  officer), 
as  well  as  officers  of  a  parent  having 
policy-making  functions  with  respect  to 
the  issuer.'*  Thus,  persons  having 
policy-making  duties,  as  specified  under 
Rule  3b-7,  wUl  be  deemed  officers  for 
purposes  of  section  16.**  A  person's  tide 
alone  shoidd  not  determine  whether  that 
person  is  subject  to  section  16;  the 
proper  focus  should  be  on  whether  a 
person  is  "a  corporate  employee 
performing  important  executive  duties  of 
such  character  that  he  would  be  likely, 
in  discharging  these  duties,  to  obtain 
confidential  information  about  the 
company's  affairs  that  would  aid  him  if 
he  engaged  in  personal  market 
transsctions."  **  If  tide  were 
determinative,  persons  with  executive 
functions  could  svoid  responsibilify  by 
forgoing  tide;  moreover,  persons  with 
officer  tides  but  no  significant 
managerial  or  policy-making  duties 
woidd  be  subject  to  the  draconian 


••  Rule  9b>7  (17  CFR  240Jb-7).  The  tam  inchides 
preaidenta,  vlce-preaidents  in  charge  of  a  prindpal 
business  unit  division  or  function,  other  persons 
who  perform  similar  policy-making  functions,  and 
■xacotlva  offioen  of  enbaidiaries  who  parfonn 
policsr-maldag  finctiaaa  far  the  ragiatranL  A 
t«rKi»tr»i  efaraga  ia  being  mmd»  to  thia  rale  to 
coiract  a  typographical  eirar. 

**  Rnla  18«-l(f).  A  note  has  been  added  to  the 
rule  that  makes  it  clear  that  those  persons  identified 
by  an  laaoar  aa  maeting  the  poUcy-maktng  definition 
pursuant  to  Itaas  4(n(b)  of  Regulation  S-K  (17  CFR 
229.401)  (baaod  on  tba  Rule  Sb-7  definitian)  will  be 
praaomad  to  ba  thoaa  paraona  who,  togellMr  with 
the  other  paraona  apacifiad  in  Rule  180-1(0.  are 
subject  to  aoctian  la,  and  Ifaa  note  makes  it  dear 
that  tba  lam '>>Ucy-aaklng  fowliaB'' does  not 
inchida  fanctioM  that  are  not  aignlficani.  The  rale 
aa  adopted  alao  daitfiaa  that  when  an  iaauer  with 
equity  aacoritiaa  tagisterad  nndar  aactioa  12  ia 
stiuUarod  aa  a  Irnat,  ampkiyeaa  of  the  traaioa 
peKaialug  policy-making  fonctioDS  with  respect  to 
the  ttaat  are  deemed  officers  of  the  irut 

"SMCJLA.RaaltyCorp.  v.  CroMy.  878  F.2d  881 
(2d  Cir.  IflSOh  Colby  v.  JtAine.  178  F.2d  872  (2d  Or. 
1940);  see  ai!so  hienill  Lynch,  Pierce  Femner  ^ 
SmitK  Inc.  v.  Uvingston,  586  F.2d  1119  (9th  t^r. 
1978);  Pier  I  Imporu  of  Georgia,  /nc.  v.  Wihon,  (29 
F.  Supp.  230  (ND.  Tex.  1981):  bat  tee  National 
MetUoalSBtmitrieee. Inc.  y.  Small.  ttOF.idKt»<b 
Cir.  1982). 

"  Colby  v.Khme,ti^irot7arMMVi,  at  qiuted 
In  CJLA.  Realty  Carp-  v.  Crotty,  mipra.  878  F.Sd  at 
608. 


I 
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liability  of  Mction  16(b).  Similarly,  in 
detennining  whetfaar  an  advisory, 
emeritus  or  honorary  director  is  a 
director  for  section  16  purposes,  the 
person's  title  is  not  determinative  and 
no  change  in  current  staff  interpretation 
is  being  made.*^ 

2.  Transactions  While  not  an  Officer  or 
Director 

Rule  16a-2(8)  is  adopted  substantially 
as  repropoeed.  Thus,  a  person  will  not 
be  required  to  disclose  transactioiu  or 
be  subject  to  section  16(b)  short-swing 
profit  liability  for  transactions  that 
occurred  within  six  months  prior  to  the 
date  the  individual  first  became  an 
officer  or  director,  except  that  an  officer 
or  director  who  becomes  subject  to 
section  16  m  a  result  of  the  issuer's 
registration  of  a  class  of  equity 
securities  pursuant  to  section  12  of  the 
Exchange  Act  will  be  subject  to  section 
16  with  respect  to  transactions 
conducted  diving  the  six  months  prior  to 
the  first  transaction  requiring  a  Form  4 
filing."* 

In  contrast  consistent  with  the  prior 
rules,'*  transactions  by  officers  and 
directors  after  termination  of 
employment  with  an  issuer  are  not 
necessarily  exempt  fix>m  section  16.  In 
response  to  commenters'  concerns,  the 
rule  makes  it  clear  that,  as  is  currently 
die  case,  an  insider  continues  to  be 
subject  to  section  16  for  up  to  six  mondis 
following  termination.  However,  a 
transaction  occurring  after  a  person  has 
terminated  insider  status  must  be 
reported  only  if  it  occurs  within  six 
months  of  a  transaction  that  took  place 
while  the  person  was  an  officer  or 
director.**  As  a  result  a  person  is 


■*  As  itatad  In  dM  PrapiMlat  RelMM.  til*  lfl«d 
docMnt  oooomiiig  "ifapuUmT  dinctan  I*  not 
•OactKi  by  ttm  nim  adoptwi  today  and  will  b*  Wft 
to  caM  law.  Sm,  «^  Bkm  ▼.  Uhman.  SSS  UA  «B 
(1982);  fMv  V.  Manin  Marietta  408  fJd  200  (2d 

Or.isas). 

**  For  axainpto,  a  dlractor  of  a  private  company 
pvfcoaaaa  oohudob  atock  Id  tna  company  on 
laaaaiy  1  and  Maidi  1.  Tbo  conpany  tagiatan  a 
daaa  of  aquity  aacoritlaa  andar  tacttoa  U  aflacthra 
May  1.  TIm  dtaactor  tkoa  aalla  tfaa  itodc  on  Augosi  1. 
Tha  aala  la  raquirad  to  bo  rapottad  on  Pom  «. 
MsBviag  tba  raqoteaaMBl  to  lapoit  any  Iransactiaaa 
oooductod  wItUn  iU  ■ootfaa  of  dia  flnt  tranaacttoo 
laquWng  a  flUng.  Tha  pwdiaaa  mada  on  March  t 
would  ba  dlacloaad  bacauaa  it  was  ooodactad 
within  ttx  Bontha  of  tfaa  sal*,  but  tfaa  pwdiaaa 
■ada  on  lanoafy  1  naad  not  ba  dlsdosad  bacanso  tt 
ocearrad  outa  than  six  ■oaibs  prior  to  tha  sala.  fai 
addttion.  tha  March  1  pvchaaa  oould  ba  matchad 
with  tha  Augnat  1  sala  for  short-swing  profit 
racovaiy  puipoaas.  abaant  an  axamptloa  froo 
sactlaa  10(b). 

••  PocMT  Rnla  Ifla-l(a)  (17  CFR  a4aiOa-l(s)): 
fMaasa  M-ISIM  QJS. 

**  Rula  10a-l(b).  Ttanaactlom  oocurrli^  aftar  a 
taduction  in  banafldal  ownaiahip  of  an  issuar's 
aacoridaa  to  tan  parcant  or  lass  would  not  bo  s 
raporttble  svmL  if  tha  paraon  is  not  abo  an  ofBcar 
or  dliactor.  sinca  sactioa  ia(b)  axpUdtly  providas 


required  to  file  on  Form  4  to  report  non- 
exenqit  transactions  within  six  months 
of  the  last  transaction  while  the  person 
was  an  officer  or  director  subject  to 
Section  16.  In  addition,  the  person  is 
required  to  file  on  Form  5  to  report 
transactions  on  a  deferred  basis  for  tiiat 
portion  of  the  issuer's  fiscal  year  during 
which  tiie  person  was  an  officer  or 
director  subject  to  section  16.  and  also  is 
required  to  report  exempt  transactions 
occurring  within  six  months  of  the  last 
transaction  while  the  person  was  an 
officer  or  director  subject  to  section  16. 
For  example,  if  an  insider  executes  a 
transaction  on  April  28  and  terminates 
officer  or  director  status  on  April  30.  any 
transaction  executed  on  or  before 
October  28  must  be  reported,  since  it 
occurred  within  six  months  following 
the  last  transaction  prior  to  termination 
of  officer  or  director  status.  If.  in  this 
example,  the  insider  filed  a  Form  5  in 
June  to  report  exempt  acquisitions  and 
dispositions  in  an  employee  benefit 
plan,  and  in  September  exercised  an 
option  previously  granted  and  reported 
on  a  Form  5,  the  insider  must  file 
another  Form  5  (or  an  optional  Form  4) 
to  report  the  exercise,  since  it  occurred 
within  six  months  following  the  last 
transaction  prior  to  termination  of 
officer  or  director  status.  In  addition,  the 
insider  should  indicate  on  the  Form  4  or 
5  reporting  the  exercise  that  insider 
status  has  terminated.**  Where  all  prior 
transactions,  including  transactions 
otherwise  reportable  on  Form  5.  have 
been  reported,  and  the  insider  has  not 
had  any  transactions,  including 
transactions  exempt  from  Section  16(b), 
in  the  six  months  prior  to  termination, 
there  is  no  Form  5  filing  obligation  or 
other  post-termination  reporting 
obligation.  In  this  case,  the  insider  may 
wish  to  furnish  the  issuer  with  a  written 
representation  that  no  further  report  on 
Form  5  is  required. 

3.  Ten  Percent  Holder 

Section  16,  as  applied  to  ten  percent 
holders,  is  intended  to  reach  those 
persons  who  can  be  presumed  to  have 
access  to  Inside  information  because 
they  can  influence  or  control  the  issuer 
as  a  result  of  their  equity  ownership. 
Section  13(d]  of  tiie  Exchange  Act  ** 


that  shart'«wing  tranaacHoaa  can  oocor  oohr  if  thars 
is  both  a  sak  and  parehaaa  within  six  monms  whila 
tha  parson  banaSdally  ownad  OMxa  than  ten 
parcant  of  tha  isauar.  FonnHMt-McKmrnm.  Inc.  v. 
PnrkMttt  Sscunt/as  Qx.  423  U.&  232  (197S):  $m 
oZsoRiilalOa-aCc). 

*'  Both  Potn  4  and  Pom  S  hava  an  sxit  box  on 
tha  hoa  of  dia  Pom  diat  shoold  ba  chacfcad.  Ssa 
n.CX  in/hi.  If  dia  axit  box  ia  chackad  to  leflact 
tannlnatian  of  insidar  statoa  and  a  subaaquant 
tranaactlon  nacasaltataa  anothar  BUng.  tha  axit  box 
should  also  ba  chackad  on  tha  subaaquant  filing. 

••  IS  U.8.C  7aB(d]  (1SSS). 


spedfically  addresses  such 
relationships.  As  proposed,  the  ndes 
adopted  today  *'  define  ten  percent, 
holders  under  section  16  as  persons 
deemed  ten  percent  holders  under 
section  13(d)  of  the  Exchange  Act  and 
the  rules  thereunder.  The  section  13(d) 
analysis,  such  as  the  exclusion  of  non- 
voting securities  **  and  counting  only 
those  derivative  securities  exercisable 
or  convertible  within  60  days,**  are 
imported  into  the  ten  percent  holder 
determination  for  section  16  ptirposes.** 
The  section  13(d)  definition  of  beneficial 
ownership  is  used  only  to  determine 
status  as  a  ten  percent  holder  once 
status  is  determined,  the  reporting  and 
short-swing  profit  provisions  of  section 
16  apply  only  to  those  securities  in 
which  the  insider  has  a  pecuniary 
interest" 

Under  the  rule,  adopted  as 
reproposed,  shares  held  by  institutions 
eligible  to  file  beneficial  ownership 
reports  on  Schedule  13G  **  that  are  held 
for  clients  in  a  fiduciary  capacity  in  the 
ordinary  course  of  business  are  not 
counted  for  purposes  of  determining  ten 
percent  holder  status  ("13G 
exemption").**  This  is  a  limited 


■*  Rula  10a-1(a)(l).  Por  a  discnaaion  of  dia 
application  of  Sac^lon  18  to  saction  13(d)  groups,  sea 
Saction  ILES,  in^xi. 

■«  Rula  13d-l(d)  (17  CFK  24ai3d-l(d)). 

••  Rula  13d-8(dMl)  (17  CFR  24ai3d-3(dKl)). 

••  Widi  respact  to  darivadva  sacarides.  Rula  lOa- 
4(a]  stataa  that  darivadva  sacuriUaa  ara  daamad  to 
ba  tha  sama  class  of  aquity  aacoritias  aa  Iha 
nndariying  sacoritiaa.  This  assandally  oodifiea  tha 
balding  in  Chemical  Food  m.  Xerox  Corp.,  377  f2A 
107  (2d  Or.  1087).  Accordingly,  a  boMar  of  saction 
12  dabt  oonvartibia  taito  Saction  12  oonunon  stock 
arould  not  consider  the  debt  itself  in  die  tan  parcent 
ownar  calculation,  but  lathar  would  consider  only 
tha  common  stock  into  which  the  debt  was 
convertible  within  00  days. 

fai  contrast  to  convertible  debt  a  security  that  Is 
an  aquity  security  in  its  own  right,  as  well  as  on 
account  of  a  oonvarsioo  feature,  would  raquiie  a  - 
donUa  calculation.  Por  example,  if  a  class  of  voting 
ptefaned  stock  rsgistered  under  saction  12  is 
convertible  into  saction  12  common  stock,  the 
beneficial  ownar  of  the  piefenad  stock  is  deemed 
the  owner  of  both  die  prefened  stock  and  the 
underlying  cnmmnn  stock.  Accordingly,  ths  ten 
percent  hoklar  calculation  must  be  performed  with 
laspact  to  tha  ptafarrsd  stock  and  the  coauson  stock 
separately.  If  the  convertible  piafatrad  stock  is  non- 
voting, the  piefeiied  stock  is  not  considered  a 
sepaiatodaaa  of  aquity  far  puiposaa  of  tha  ten 
percent  hoMer  cakulatiob  bacauaa  Rule  13d-S(d)(l) 
exdudea  non-voting  saouriUas:  tharefora.  tha 
beneficial  owner  of  the  non-voting  preferred  stock. 
Ilka  a  holder  of  convartibledet>t.  performs  the  ten 
percent  holdw  eakalation  only  with  reaped  to  die 
underlying  common  stock. 

■*Rulel0a-l(a)(2). 

■•  17  CFR  24ai3d-10L  fat  order  to  qualify  to  use 
Schedule  13C.  the  faistitatian  must  acquire  or  hold 
aecurittaa  of  tiia  iaaoer  tai  the  ortUnaiy  oonrae  of 
businaas  without  the  pnrpoee  or  eflect  of  taifluandng 
or  changta^  oonlroi  Rula  13d-l(b)(lMi)  (17  CFR 
24aiSd-l(bHlM«)). 

*•  Rula  18a-l(aHl).  Tha  rule  is  modeled  altar  Rule 
13d-l(bXlNU)  (17  CFR  24ai3d-l(bXl)(U)). 


Fadwd  Raglrtw  /  Vol.  56.  No.  35  /  Thnreday.  February  21.  1991  /  Rulea  and  Regolationa         7245 


departure  from  me  approadi  under 
section  13(d).  Securities  not  held  in  a 
fiduciary  capacity,  however,  must  be 
counted  in  determining  whedier  the  13G 
institution  is  a  ten  percent  holder. 
Questions  have  been  raised  as  to  the 
applicaUlity  of  tiie  13G  exemption  to 
emplo]ree  benefit  plans  and  pension 
funds  subject  to  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA").*®  Consistent  with  current 
staff  interpretation  of  Section  13(d),**  a 
plan  will  not  be  deemed  the  beneficial 
owner  of  shares  allocated  to  plan 
participants  over  which  participants 
have  voting  power.** 

B.  What  la  R^Huted—TnmsacUons  in 
Securities  in  Which  Insider  hcu 
Pecuniary  Interest 

1.  Pecuniary  Interest 

Section  16(a)  reporting  obligations 
and  section  ie(b)  short-swing  profit 
recovery  cover  cmly  those  securities  in 
which  insiders  have  or  share  a  direct  ot 
indirect  pecuniary  interest.**  The 


Institations  eligible  to  use  tba  13G  exemption 
indade  specified  broker-doalaia,  banks,  insurance 


•dvtaars.  aaployae  banefit  plans,  hotdinc 
companies,  and  groups  consisting  of  thaaa  mtmp\ 
institutions.  Whereas  the  reproposed  rale  mada 
reference  to  Rule  134-1  (17  CFR  Stai9d-1),  dw  rale 
as  adopted  sunserataa  the  aU^Me  testttaliaw.  M  la 
noted  thai  althoogh  secaiities  tai  life  inswaoca 
company  aaparato  aocownts  en  deamad  assets  of 
the  insurance  compaqy  under  stale  la%«,  these 
assets  ara  bald  ror  the  exdustva  benefit  of  cnstomar 
aandtawta  In  a  wawier  oomparaMe  to  other 
fidwdaiy  hiatttatiana  reCsnaoed  in  dM  lala.  Una. 
for  purpoaas  of  sacdan  18.  inauranca  accounts  hdd 
for  the  exclusive  ben^t  of  cnstomsrs  may  ba 
treated,  wheta  apfirapriata,  as  fidodaiy  accounts 
and  exchided  boss  die  delemlnaUan  aa  to  whethei 
die  kisarsBoa  coaapany  is  a  tan  paroeni  hoMar  for 
putposas  «f  sacdoa  10. 

«■  Public  Law  Na  03-400,  as  Stat  828  (20  U.SX. 
1001  atsev.  (1988)). 

*^S«elUo  Grande  Induetriea.  Inc.  (April  B,  IBOS). 

«•  Rule  lOa-l(aMl).  A  plan  trustee's  residual  or 
overriding  votJBg  or  fawaetment  control,  pursuant  to 
its  legally  imposed  fiduciary  duty  to  act  in  the  twst 
interests  of  the  plan  trust  beneficiaries  undsr  Title  I 
of  ERISA,  does  not  create  a  banafldal  ownership 
interest  under  Rule  lSa-l(a)(l)  in  secaritiaa  Oat  ara 
allocated  to  plan  partidpants  having  voting  power. 
In  additioD.  a  plan  trustee  does  not  become  a 
benefidal  owner  under  Rule  18a-l(a)(l}  wheia  the 
trastea  gains  limited  voting  andiority.  such  as  fai 
drcumstancea  where  e  plan  partidpant  does  not 
givs  die  trustee  voting  fautnu^dons  and  tha  trustee 
must  axerdsa  voting  power  on  behalf  of  tha 
pulkipenL  Compare  tUoCnndelnduetiiee,  Inc. 
•i«m  a  41.  Note  dial  whila  die  plan  Usalf  haa 
benefidal  ownership  of  anaBocatad  aharea  over 
which  the  truatec  has  voting  or  Invastmant  power, 
employee  benefit  plan  trustees  ^t  ara  taMdtaiUans 
enumerated  in  the  rale  typically  would  not  hava 
banafldal  ownership  of  thoaa  Aaros  bacauaa  they 
are  held  in  a  lidudairy  account  to  Iha  ordinary 
course  of  businesa.  For  a  diacnsslaa  of  trusts,  see 
Saction  ILB.4.  infra 

*■  Ruls  iea-l(aK2).  Rule  I8a-S  addraeees  trust 
benefidal  ownmhip.  Rule  18a-l(a)(4)  parmita  a 
diadaimer  of  benefidal  ownership  to  accompany 
any  reported  transaction  or  hokling.  even  where 


definition  of  pecaniaiy  interest  is 
adopted  as  reproposed,  with  the 
following  modifications  to  the 
appli(»tion  of  the  indirect  pecuniary 
interest  standard. 

a.  Partnership  Holdings.  Under  die 
partnership  attribution  role,  adopted  as 
reproposed,  the  beneficial  ownership  of 
portfolio  securities  **  owned  by  a 
general  or  limited  partnership  is 
attributed  to  the  general  partners  in 
proportion  to  the  greater  of  their  capital 
account  or  interest  in  the  profit  of  the 
partnership  at  the  time  of  the 
transaction.**  In  the  event  of  a  short- 
swing  transaction,  a  general  partner's 
share  of  the  partnership's  capital  . 
accmmt  or  profits  is  determined  by  the 
partnership  agreement  in  effect  at  the 
time  of  the  transaction  and  the 
partnership's  most  recent  financial 
statements. 

b.  Pee  Arrangements.  In  the 
Reproposing  Release,  the  Commission 
proposed  that  investment  adviser  or. 
trustee  fee  arrangements  based  on  the 
performance  of  die  portfolio  would 
create  a  pecuniary  interest  in  the 
portfolio,  except  where  the  fee  was 
calculated  on  an  armual  or  longer  basis 
and  the  securities  of  the  issuer  did  not 
comprise  more  than  ten  percent  of  the 
portfolio.**  Commenters  expressed 
concern  that  the  rule  inadvertentiy 
implied  that  fees  based  upon  the  amount 
of  assets  managed  would  create  a 
pecuniary  interest  and  that  advisers  and 
trustees  could  not  be  paid  until  the  end 
of  the  year.  The  rules  adopted  today 
clarify  that  asset-based  fees  do  not 
create  a  pecuniary  interest  in  the 
securities  managed  and  that  advisers  or 
trustees  may  be  paid  more  than  once 
during  the  year,  as  long  as  the  fee  is 
related  to  performance  for  a  year  or 
more. 

c.  Corporate  Holdings.  A  non- 
exclusive safe  harbor  governing 
beneficial  ownership  of  portfolio 
seoirities  held  by  a  corporation  or 
similar  entity  **  has  been  adopted.  The 
rule  adopted  today  **  provides  a  safe 
harbor  from  attritnition  of  corporate 
holdings  for  shareholders  who  are  not 
controlling  shareholders  **  of  the 


benefidal  ownership  la  deemed  to  exist  under  tfaa 
rules. 

**  The  definitjon  of  "portfolio  securities"  has 
been  moved  to  Rule  16a-l(g). 

••RdelSa-l(aMZ)fii)(B). 

«*Rnleiea-l(a)(2Hii)(C). 

"  For  example,  business  trusts  ut  treated  aa 
oorpctadona  for  porpoaea  of  section  IS. 

••RnIalSa-Ka)(2NUl)- 

*■  Tha  referaaca  to  "conlroBi^  skarahaldei^ 
appUas  to  shareholders  that  hava  tha  poarar  to 
exerdae  control  over  the  corporetton  by  virtue  of 
their  securities  holdings. 


corporation  and  do  not  have  or  share 
investment  control  over  the 
corporation's  portf(^o  securities.  Unlike 
the  reproposal,  the  safe  harbor  does  not 
extend  to  controlling  shareholdas  and, 
therefore,  the  rule  does  not  distinguish 
between  public  and  nonpublic 
corpora  tioDS. 

2.  Broad-based  SUxdc  Indices  and 
Baskets 

A  new  provision  has  been  added  to 
make  it  clear  that  beneficial  ownership 
of  a  broad-based,  publicly  traded 
market  basket  or  index  security  or 
future  does  not  create  a  beneficial 
ownership  interest  in  the  component 
stocks.*®  This  provision  clarifies  that  in 
such  a  case,  the  pecuniary  interest  in 
one  component  stock  is  too  remote  for 
the  stock  to  be  considered  beneficially 
owned.** 

3.  Section  13(d]  Groups 

Questions  have  been  raised 
concerning  the  application  of  the 
reporting  and  short-swing  profit 
recovery  provisions  of  section  16  to 
section  13(d)  groups.**  In  applying  the 
rules  adopted  today,  only  those 
securities  in  which  a  member  of  a  grotip 
has  a  direct  or  indirect  pecimiaiy 
interest  would  be  reported  and  subject 
to  short-swing  profit  recovery.**  Thus, 
while  securities  holdings  of  group 
members  may  subject  the  group 
members  to  section  16,  if  the  group 
member  does  not  have  or  share  a 
pecuniary  interest  in  securities  held  by 
other  ptiup  members,  the  transactions 
of  the  other  group  members  do  not 
create  section  16  obligations  for  that 
member.** 


•0Rulal8a-l(a)(6)(ili). 

*>  Broad-baaed  stock  indicas  snd  baskats  alae  are 
exchided  bom  the  definition  of  "derivative 
security."  See  Rule  l8a-l(cH4)  and  section  DU. 
infra.  In  essaoca,  broad-baaed  iodicea  and  baskcU 
are  outside  the  purview  of  section  IS.  both  with 
rasped  to  the  indices  or  baskets  sad  their 
component  securities. 

••  See  Bxdiange  Act  section  13(d1(3)  (IS  U.aC 
78m(d)(S)  (1008));  Rule  13d-6  (17  CFR  24ai3d-S). 

*•  Where  a  member  of  die  9tMp  baa  dM  ability, 
through  any  ooatmct  airaagcmcnt  andarstandlng 
or  relationship,  to  racaive  a  portioa  of  the  profits 
fixMB  transactions  in  any  other  group  member's 
securities,  the  member  has  a  pecuniary  interest  In 
the  securities.  In  this  event  the  group  member  is 
required  to  report  all  holding  and  trsnsactions  in 
equity  securities  to  which  the  airangement  or 
understanding  relates,  as  weU  st  sny  other  aquity 
securities  in  which  tha  member  has  a  pecunisry 
interest,  and  is  sub)ect  to  short-swing  recovery  from 
resulting  transactions. 

**  In  contrast  to  section  13(d).  which  reqaires  s 
group  filing,  the  group  itself  would  not  be  s  separate 
person  for  section  16  purposes.  Ilowtsss.  far 
purposes  of  determining  ststns  aa  a  toa  percent 
holder  under  Section  la  dw  saouritiee  hanefidalty 
owned  by  the  group  must  ba  included  in  the 
calculation  by  each  individual  member  of  the  group. 
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4i  Trusts  and  Trustees 

Hie  trust  rule  adopted  today 
addresses  the  application  of  section  16 
to  trust  holdings  and  transactions 
substantially  as  reproposed.**  There  are 
two  changes  from  the  reproposal, 
discussed  below,  which  limit  the 
drcufflstances  under  which  a  trust 
becomes  subfect  to  section  16  as  a  result 
of  having  an  insider  trustee. 

In  addition,  the  rule  has  been 
reorganized  for  clarity.**  The  first  part 
of  the  rule  addresses  circumstances 
under  which  a  trust,  trustee,  beneficiary 
or  settlor  becomes  subject  to  section 
16,*^  while  the  second  part  addresses 
the  reporting  and  short-swing  profit 
obligations  of  such  parties  once  they  are 
subject  to  section  16.*'  The  first  part  of 
the  rule  is  based  on  the  section  13(d] 
concepts  used  for  determining  ten 
percent  holder  status  generally,**  while 
the  second  part  is  based  on  the 
pecuniary  interest  concepts  used  for 
determining  reporting  and  short-swing 
profit  obligations  generally.**' 

a.  Status  Under  Section  i&  As  in  the 
reproposed  rules  and  under  current  law, 
the  Rule  provides  that  a  trust  is  subject 
to  section  16  if  it  holds  more  than  ten 
percent  of  a  class  of  equity  securities  of 
an  issuer  registered  pursuant  to  section 
12.  Under  the  new  rule,  ten  percent 
ownership  by  a  trust  is  determined  in 
accordance  with  the  general  beneficial 
ownership  rule.  Rule  16a-l(a)(l).** 
Employee  benefit  plan  trusts  subject  to 
ERISA  thus  will  exclude  from  the  ten 
percent  calculation  securities  that  are 
allocated  to  participants  with  voting 
control  a  result  that  carries  out  the 
purposes  of  section  16  without  unduly 
interfering  with  the  day-to-day 
operation  of  pension  and  employee 
benefit  plans.*' 

As  proposed,  a  trust  also  would  have 
become  subject  to  section  16  if  the 
trustee  was  an  insider  and  had 
investment  control  over  the  trust's 
portfolio  securities.  The  rule,  as 
adopted,  subjects  the  trust  to  section  16 
only  if  an  insider  trustee  has  or  shares 
investment  control  and  the  trustee,  or  a 
member  of  the  trustee's  immediate 
family,  has  a  pecuniary  interest  in  the 
issuer's  securities  held  by  the  trust.** 


This  modification  recognizes  that  the 
potential  for  abuse  is  remote  where  the 
trustee  has  little  incentive  to  abuse 
inside  Information.  Further,  the  rule  has 
been  modified  to  state  that  if  a  trustee  is 
an  institution  eligible  to  file  a  Schedule 
13G,  the  trustee's  insider  status  does  not 
subject  that  trust  to  section  16.** 
Additionally,  the  service  of  an  officer  or 
director  as  a  trustee  of  the  issuer's 
employee  benefit  plan  does  not  in  itself 
subject  the  plan  to  section  16,  even  if  the 
officer  or  director  is  a  plan 
participant** 

The  former  rule  provided  that  where 
the  trust  was  a  ten  percent  holder,  each 
trustee  also  became  subject  to  section 
16.  The  result  is  similar  under  the  rule  as 
adopted;  **  whether  a  trustee  is  deemed 
to  be  the  beneficial  owner  of  securities 
held  by  the  trust  for  status  purposes  is 
governed  by  the  general  beneficial 
ownership  rule.  Rule  16a-l(a)(l],  which 
focuses  on  a  section  13(d)  analysis.*^ 
Thus,  a  trustee  having  or  sharing  voting 
or  investment  control  over  securities 
held  by  a  trust  would  include  these 
securities  in  the  trustee's  own  ten 
percent  holder  caladation.** 
Professional  institutional  trustees, 
however,  are  likely  to  be  able  to  avail 
themselves  of  the  13G  exemption 
provided  by  Rule  16a-l(a)(l). 

The  Rule  16a-l(a)(l]  analysis  also  is 
applicable  to  beneficiaries  or  settlors. 
Under  most  circumstances  such  parties 
are  not  expected  to  have  either  the 
requisite  voting  or  investment  control 
over  the  sectulties,  and  thus  could 
exclude  the  securities  from  the  ten 
percent  holder  calculation.  Where, 
however,  a  settlor  has  the  power  to 
revoke  the  trust  without  the  consent  of 
another  person,  the  settlor  will  be 
deemed  a  beneficial  owner  of  securities 
held  by  the  trust  for  determining  status 
as  a  ten  percent  holder.** 


**  For  MM  of  nhnaoa.  NpropoMd  Ruk  1S»- 
lUXSXn.  ■ddrtwim  taMt  ramaiiMkr  IntarMtt.  hu 
bMB  MdMiVMlwi  Rul*  16».S(c). 

•^Rtiiaia*-S(a). 

••RatolSa-S(b). 

••RMlalSa-KaKl). 

••Rak1S*-l(«N3). 

■>  Rab  ISfr^aNIXl). 

*■  Sm  MCtlM  ILAJ.  fupra. 

••  Rala  1S»4(aXlNU). 


**  Ruia  ia»4(aHl)(U)(A). 

••  Ruk  l6»-8(aMlMUHB).  Thla  wm  addad  in 
raapooM  la  commantar  oooMni  that  offican  acting 
M  tniataM  for  plana  of  dia  laauar  would  aubjact  tfaa 
plan  Inal  to  aactloB  IS  For  an  axplanaboa  of  tfaa 
rulM  onnniilni  ampioyM  baoafit  plana,  tndiirtlns 
plana  atractiirad  In  tniat  farm,  am  aacUon  IV,  infn. 

•<  Whara  a  tniat  la  aoblael  to  aactioo  16  bacauM 
an  tnaldar  IniatM  hM  a  pacuniaiy  Intaraat  In  a 
portiaa  of  Iha  mat  ooipua,  othar  tniataM  of  Iha  tniat 
win  ara  not  Inaidan  will  not  tliaraby  bacoma 
aubiact  to  aacboo  1& 

•■<  Rula  ISa-XaKZKi)- 

**  Canarally,  In  datarminins  wfaatfaar  a  IniatM  in 
hia  or  bar  Individual  capacity  la  a  tan  paroent 
holdar.  aqulty  •acuritlM  individually  bald  ovar 
wbicb  Iha  InialM  bM  or  ahaiM  voting  or  invaatnant 
oontroi  and  aquity  aacuriUM  of  tba  aama  daM  bald 
fai  ona  or  bom  tniata  (and  daa— d  banafidally 
ownad  by  tba  InialM  undar  a  iacliaa  19(d)  analyaia) 
would  ba  avagatad. 

••RttlalSa-B(aX2Kii). 


b.  Reporting  and  Short-Swing  Profit 
Obligations.  The  rule  separately 
addresses  reporting  obligations,  and  the 
coroUary  application  of  shori-swlng 
profit  recovery  provisions,  of  trusts, 
trustees,  beneficiaries  and  settlors.*" 
Trust  holdings  and  transactions 
normally  are  reported  only  by  the 
trustee  on  behalf  of  the  trust,*  *  and 
generally  would  not  be  matched  for 
section  ie(b)  purposes  with  non-trust 
transactions  of  the  trustee,  beneficiaries 
and  settlors.  Pour  exceptions  to  this 
provision  are  specified  in  the  rule. 

First,  just  as  employee  benefit  plan 
securities  allocated  to  employees  with 
voting  control  are  excluded  from  the 
trust's  ten  percent  holder  calculation, 
securities  held  by  or  transactions 
conducted  in  an  employee  benefit  plan 
are  excluded  from  the  trust's  reporting 
obligations  if  the  trustee  does  not 
exercise  investment  control  with  respect 
to  such  holdings  or  transactions.'" 
These  transactions  instead  must  be 
reported  by  employee  participants  who 
are  subject  to  section  16.  The  allocation 
of  securities  owned  by  a  trust  to  a 
participant  account  is  not  a  trust 
transaction  subject  to  section  16,  and 
need  not  be  reported  by  the  trust,  but  is 
an  acquisition  reportable  by  the  insider- 
participant 

Second,  an  insider  trustee  with  a 
pecuniary  interest  in  any  holding  or 
transaction  of  the  trust  **  must  report 
such  holding  or  transaction  on  the 
trustee's  individual  form,  as  well  as  on 
the  separate  form  filed  on  behalf  of  the 
trust*^  Trust  transactions  in  which  the 
insider  trustee  has  a  pecuniary  interest 
can  be  matched  with  personal 
transactions  of  the  trustee,  as  well  as 
other  trust  transactions.  The  nde  sets 
forth  two  non-exclusive  situations 
where  the  trustee  is  deemed  to  have  a 
pecuniary  interest:  The  trustee  or  an 
immediate  family  member  is  a 
beneficiary  of  the  trust**  or  a 


**  Tba  paraoo  requirad  to  taport  a  iranMction 
nndar  aactioo  18(a)  abo  ia  tubiact  to  tba  provialona 
of  aacdona  ia(b}  and  16(c).  Rula  iea-8(d). 

"Rulal8ihS(b). 

"I*  Rula  lSa-e(b)(l).  Tbua.  IranMctiona  in  a  typical 
partidpant-diractod  plan  would  ba  raportad  by  tba 
amployaa-participanta,  not  tba  tniat  Wban  a  Iniat 
doM  hava  to  fUa  raporta  witb  raapact  to  an 
ampioyM  banafit  plan,  tba  toporting  ordinarily  wlU 
ba  on  an  annual  baaia  ainn  InnMCliaiia  axampt 
pofauant  to  Ruk  16b-a  an  raportabk  on  Font  5. 
Sm  Ruk  iea-S(gKS)  and  tba  diacuaaloa  of  ampioyM 
banafit  plana  in  Part  IV.  lafn. 

*■  Pacuniaiy  intaraat  taidndM  an  intarMt  in  tba 
inoooa  or  tba  coipM  of  Iha  Iniat 

*«  Ruk  iea-a([bK2).  In  aach  dnaimatancaa,  both 
dia  tnialM  and  tba  tnial  ara  daamad  banafidal 
ownara:  bowavar,  aoy  abort-awing  proAla  would  ba 
racovarabk  only  onoa,  m  apadflad  In  Ruk  16*- 
l(aX3). 

*•  Ruk  16a-a(bK2XU).  Aa  adoplad.  tba  rak 
daiifka  that  tba  imatM  bM  a  pacuniaiy  talarMt  in 
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performance  fee  is  received  that  does 
not  satisfy  the  proviso  of  Rule  16a- 
l(a)(2)(ii)(Q." 

Third,  the  rule  addresses  insider 
beneficiaries  specifically,  recognizing, 
as  did  the  former  rule,  that  it  is 
inappropriate  to  require  beneficiaries  to 
incur  reporting  and  short-swing  profit 
obligations  for  transactions  beyond  their 
control.  Accordingly,  although 
beneficiaries  have  a  pecuniary  interest 
in  trust  securities  to  Uie  extent  of  their 
pro  rata  interest  in  the  trust'*  they 
ordinarily  would  not  report  trust 
holdings  or  transactions.  In  the  usual 
situation  where  the  trustee  makes  the 
investment  decisions  without  the  prior 
approval  of  or  consultation  with  the 
beneficiary,  only  the  trust  reports  the 
transaction,  and  the  transaction  is 
matchable  only  with  other  trust 
transactions.**  Where  the  insider 
beneficiary  has  investment  control  over 
the  transaction  and  the  trustee  executes 
the  transaction  as  directed,  the 
beneficiary  rather  than  the  trust  reports 
the  transaction,  which  is  matchable  with 
other  transactions  of  the  beneficiary.** 
Where  investment  control  is  shared, 
including  consultation  between  the 
trustee  and  beneficiary,  both  the  trust 
and  the  beneficiary  must  report  the 
transaction  and  are  responsible  for  any 
resulting  short-swing  profits.*** 

Finally,  the  rule  addresses  reporting 
by  insider  settlors.'*  Just  as  a  settlor 
who  reserves  the  right  to  revoke  the 
trust  without  the  consent  of  another 
person  is  deemed  to  beneficially  own 
the  issuer's  securities  held  by  the  trust 
for  purposes  of  determining  ten  percent 
ownership  status,  sudi  a  settlor  also  is 
viewed  as  having  a  pecuniary  interest  in 
the  securities,  and  is  responsible  for 
reporting  and  short-swing  profit 
recovery.  However,  if  sudi  a  settlor 
neither  has  nor  shares  investment 
control,  it  would  be  inappropriate  to 
reqtiire  reporting  or  profit  recovery.  In 
this  event  the  trust  rather  than  the 
settlor  is  responsible  for  reporting  and 
the  trust  transactions  are  not  matchable 
against  the  settlor's  transactions,  just  as 


tba  proportlonata  holdinga  of  tba  family  member, 
ratbar  than  all  boldinga  of  tba  IniaL 

^*  Ruk  16a-e(bH2Hi)-  For  a  diacuMion  of 
parformaiwa  faaa,  me  Section  ILB.l.b,  aupra. 

!*Rukl6a-e(b)(3)(iU). 

*■  TUa  ia  oonaiatant  witb  formar  Rula  iea-S(b)  (17 
CTR  24aiea-S(b)). 

'•Rukl6a-S(bK3Hii). 

••  Ruk  iea-S(b)(3)(i).  Under  former  Rule  iea-«(d) 
(17  CFR  24aiea-«(d)).  the  ImatM  waa  peimittad  to 
fik  a  aingk  raport  on  briialf  of  all  benefidaiiea. 
However,  m  propoMd.  tfak  provialoa  bM  been 
dektod;  under  tba  new  leguktory  framework  the 
penoa  who  bM  the  pacuniaiy  intaraat  muat  report 
Sm  Ruk  lSa-l(aK3). 

••Rnkiea-S(bX4). 


for  a  beneficiary  having  no  investment 
control. 

C.  How  and  When  to  Report 

1.  Timing  of  Reports 

As  reproposed.  option  exercises  and 
conversions  of  derivative  securities 
must  be  reported  on  the  eariier  of  the 
next  Form  4  otherwise  required  or  on 
Form  5.*'  In  addition,  commenters 
suggested  that  reporting  earlier  on  a 
voluntary  basis  would  facilitate  report 
preparation  and  section  16(a) 
compliance.  At  their  suggestion,  the 
rules,  as  adopted,  have  been  amended  to 
state  explicitly  that  insiders  may  report 
exercises  and  conversions,  as  well  as 
any  other  transactions,  on  a  date  earlier 
than  that  which  is  required  by  the 
rules." 

The  rules  adopted  today  provide  that 
for  purposes  of  section  16  a  form  will  be 
deemed  timely  filed  if  it  is  delivered  to  a 
third  party  business,  including  the  postal 
service,  in  sufficient  time  for  it  to 
guarantee  delivery  of  the  filing  to  the 
Commission  no  later  than  the  specified 
due  date.**  Accordingly,  the  insider  will 
not  be  deemed  delinquent  on  accoimt  of 
the  third  party's  breach  of  its  guarantee. 
For  example,  many  mail  services 
currently  guarantee  overnight  delivery 
or  delivery  within  a  specified  time.  An 
insider  required  to  file  a  Form  4  with  the 
Commission  by  the  tenth  of  the  month 
will  be  deemed  to  have  timely  filed  the 
Form  4  if  the  insider  delivers  the  Form  to 
a  mail  service  guaranteeing  delivery  to 
the  Commission  by  the  due  date.  This 
provision  recognizes  the  large  number  of 
individuals  that  are  subject  to  the 
reporting  requirements  of  section  16(a), 
as  well  as  the  expectation  that  forms 
mailed  or  delivered  by  guaranteed 
delivery  services  will  be  filed  with  the 
Commission  by  the  specified  due  date.** 
Insiders  must  retain  a  receipt  or  other 
writing  from  the  third  party  evidencing 
timely  receipt  by  the  third  party  for 
filing  with  the  GDmmission  by  the 
required  date  in  order  to  rely  on  this 
provision. 

2.  Revisions  to  Forms  3, 4,  and  5 

The  annual  Form  5  filing  requirements 
have  been  adopted  substantially  as 
proposed,  with  revisions  to  facilitate  the 
reporting  of  securities  held  in  employee 


benefit  plans.  A  Form  5  must  be  filed 
within  45  days  of  the  issuer's  fiscal  year 
end  by  every  person  who  was  an  insider 
at  any  time  during  the  fiscal  year  to 
report  any  seairities  transactions  during 
that  period  that  have  not  been  reported 
previously  on  a  Form  4,  either  because 
of  deferred  reporting  or  failure  to  file 
required  reports.**  A  Form  5  is  not 
required  from  an  insider  with  no 
reportable  transactions. 

In  re8|;>onse  to  comments  that 
information  concerning  transactions  in 
employee  benefit  plans  and  dividend 
reinvestment  plans  ("DRIPs")  may  not 
be  available  from  plan  administrators  to 
permit  timely  reporting  on  Form  5,  as 
well  as  concern  that  the  information 
required  would  be  voluminous  and  not 
meaningful,  two  changes  to  the  reporting 
requirements  have  been  made.**  First 
insiders  are  permitted  to  report  exempt 
acquisitions  in  thrift  and  stock  purchase 
plans  *•  and  DRIPs  *'  on  an  aggregate 
basis,  rather  than  transaction  by 
transaction.  Reportable  dispositions 
may  not  be  aggregated.  Second,  insiders 
must  report  plan  transactions  on  the 
Form  5  as  of  the  most  recent  date  for 
which  such  data  is  reasonably  available 
to  the  reporting  person.*"  Plan 
information  for  the  fiscal  year  not 
reported  on  the  Form  5  filed  for  that 
year  would  be  reportable  on  the  Form  5 
for  the  next  fiscal  year  (or  may  be  filed 
on  a  Form  4  or  an  amended  Form  5 
promptly  after  becoming  available). 

Commenters  were  concerned  that  the 
Form  5  requirement  to  report  any 
unreported  transactions,  including  those 
made  prior  to  the  adoption  of  Form  5, 
would  place  insiders  at  risk  of 
committing  reporting  violations  by 
failing  to  report  earlier  transactions  that 
they  in  good  faith  did  not  recollect  In 
response  to  these  concerns,  the  rule 
adopted  today  requires  an  insider,  in 
completing  the  first  Form  5  or  making 
the  first  written  representation  that  no 
Form  5  is  required,  to  report 
transactions  not  previously  reported  for 
each  of  the  issuer's  two  past  fiscal 
years,  rather  dian  for  an  indefinite 
period.  For  calendar  year  companies 
this  will  mean  that  the  Form  5  will 


•*  Rnk  ie<H4.  Sm  Section  IIIJ3,  infra,  tm  a 
ditcuaaioa  of  axerdaM  and  oooveraiana. 
-•*  Rttka  ie».S(a]  and  16a-3(8K3)  P«nnit  the  earty 
reporting  of  trenMcUona  on  Form  4. 

•«  Rule  ie»-3(h). 

•*  The  Commiialon'a  poaition  legarding  the  timely 
filing  of  fdima  required  by  aeclioa  16  and  die  rulM 
theteunder  doM  not  app^  to  fiUnga  raquired  under 
other  provialona  of  the  federal  aecoiitiM  kwa.  See, 
e^..  Exchange  Act  Ruk  0-S  (17  CFR  ZtOO-S). 


••  Rule  iea-a(fxi). 

•f  Inatructioa  4(aXii)  of  Form  S. 

**  For  a  diacnaaion  of  the  exemption  from  liability 
for  traoMCtiaaa  in  ongoing  itock  acquisition  plans. 
Me  sectiaa  IV  J),  ii^ti. 

■■  Conaistent  with  cmrent  inteiptetatloa  only  the 
reinveatment  of  dividends  or  intaraat  is  exempt  not 
additional  sacuiitiM  acquired  through  voluntary 
cash  oontributions  under  such  plana.  See  RakaM 
No.  S4-1S114,  Q.  78.  Any  such  additional  porchaaM 
thus  muat  be  laportad  on  Form  4  and  may  not  be 
aggregated. 

*«  The  Form  must  specif  the  period  for  which 
plan  information  la  diackaad. 
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indod*  transadicmB  in  1900  and  1981. 
As  WMynwr  sxnnpw,  an  nsHnr  of  a 
companjr  with  a  jime  90  Bacal  year  end 
would  include  transaction  for  ne  year 
mining  June  90. 1900.  and  1991.  mw  rale 
also  prarides  that  the  insider  need  only 
have  a  reasonable  good  faith  belief  that 
all  transactions  in  the  period  prior  to  Ae 
effecthre  date  of  the  ndes  have  been 
reported  or  are  reported  on  nie  Fonn 
5.*>  The  limitation  off  fatslder  review  to 
the  prior  two  fiscal  years  is  not  an 
aouiesty  for  earner  violatfcins  of  section 
16(a).  Likewise,  late  disciosuie  of  any 
transacttotts,  on  any  fonn,  does  not  cere 
the  oiiflinal  vioiatioB. 

In  subsequent  yews.  Form  S  will 
relate  only  to  tnunactioos  daring  the 
most  recent  fiscal  year  and  DRIP  and 
cnphiyee  benefit  plan  transactions  nom 
the  prior  fiscal  year  for  wUch 
information  was  not  avaflable  at  the 
time  of  the  prior  report  and  not 
previously  reported.  losldefs  will  be 
responsiUe  for  detennlniBg  whether  all 
required  reports  and  transactions  during 
such  periods  have  been  repotted. 

In  response  to  coBameafters'  concerns, 
Forms  3, 4.  and  5  and  related 
instructions  have  been  revised  to 
simplify  the  forms  and  faidlitate 
compleikn  and  reporting.**  General 
revisions  include  refomattfaig  the  forms 
{j.0..  combining  ooiumns  and  eUndnating 
others  as  unnecessary)  to  create 
additional  space  far  reporting 
transactions,  and  chaiqiing  transaction 
codes  to  specify  in  greater  detail  the 
types  of  transactiotts  reported.  Mnor 
changes  alao  have  been  onde  to  form 
instiuctioos  to  daiify  reporting 
obligations. 

At  thm  WMtfigtmtinm  nf  mtM»««t«^ 

boxes  have  been  added  to  Fonas  4  and  S 
that  insiders  saust  check  to  indicate 
terminatiaa  of  insidsr  status.  Cooqileting 
these  boxes  will  fadlitats  CooamisrioQ 
and  iavestm  monitoring  of  insider 
reports.  Cocnaent  is  soBdtad  on  the 
usefulness  of  ttds  approach. 

Fonns  4  and  5  also  have  been 
amended  to  nontain,  next  to  the  exit 
box.  a  raminder  that  subsequent  reports 
may  be  required  to  be  filed  by  persons 


"  Rak  ia«-3(fMl).  A  ravtow  of  raoHda  availabU 
wlthoat  nndiM  b«rdm  or  axpanH  anaU  ba  aa 
•dMioat*  bMlt  far  Mck  balii£ 

"  n>  jMd  IriA  britrf  ilM  111  Ik  —t  jjipltoMe 

■■  iMidw  dow  M(  lapott  ■  FoiB  «  taaneiloa  anlil 
■  MbMqMai  flacal  jtmt.  liMn  MoaU  ha  two 
vtoMooik  a  Um  lo  Bto  •  HMlr  Am  4  aad  • 
'-""f  In  npmt  Itia  tiaiaf  tinw  nn  r>aiii  n.  I 
woaldaatUaaadJMaMltlalallwiaaffc 


who  were  insiders  at  any  time  during 
the  issuer's  fiscal  year.  Of  course,  as 
discussed  abovs,*^  even  afler  a  peraon 
ceases  to  be  an  officer  or  director,  the 
person  may  have  subseqnetit  filbig 
obligations  {L»^  a  Form  4  for  post- 
termiaatioa  transactians  or  a  Fonn  5  at 
the  end  of  the  year  to  reflect  option 
exercises,  eaptoyee  benefit  plan 
transactioaa,  other  transactians  exempt 
from  section  16(b).  snaM  acquisitions  or 
other  ptevioosly  anreportad 
transactions).**  Insiders  who  urish  to 
file  reports  oiFexieaiipt  tranaactioos  early, 
at  the  time  of  their  ceasing  to  be  officers 
or  directors  subject  to  Section  lei.  may 
do  so  on  either  a  Form  4  or  Form  5. 

m.  Derivative  Secmitles 

A.  Conceptual  Framewoik 

Given  the  uncertainty  surrounding  the 
application  of  section  16  to  derivative 
securities  under  the  fonner  rales  and 
existing  case  law,  the  Commission  is 
adopting  a  comprehensive  regulatory 
framework,  in  order  to  effect  the 
purposes  of  section  16  and  to  address 
the  proUferatlon  of  derivative  securities 
and  the  popularity  of  exdiange-traded 
options.  This  framework  reoognires  that 
holding  derivative  securities  is 
functionally  equivalent  to  holding  the 
underijring  equity  securities  for  purposes 
of  section  16,  since  the  value  of  the 
derivative  securities  is  a  function  of  or 
related  to  the  value  of  the  underlying 
equity  security.  Consequently,  both 
types  of  securities  can  be  used  to  engage 
in  the  kind  of  short-swing  profit  taking 
that  Congress  soogjit  to  prevent.** 

Section  16  was  enacted  by  Congress 
to  provide  a  prophylactic  measure 
against  insider  trading  by  allowing  the 
corporation  to  recapture  the  profit 
derived  by  one  of  its  insiders  who 
engages  in  two  transactions  in  the 
company's  equity  securities  within  a  six- 
month  period  of  time.  Just  as  an  insider's 
opportunity  to  profit  commences  when 
he  purdiases  or  sells  the  issuer's 
common  stock,  so  too  the  opportunity  to 


•«S:MMCtiaaBJLI. 

•*  la  additioB.  tan 
MD|aot  tofaoHon  SBaflaf 
hava  a  MfS  S  Hh 


I  holdan  whil*  not 

a(atataa,BMy 


**  For  a  (flacoaaioa  of  opiiaa  pridng  and  dia 
raUtloaaUp  batirtan  an  optkm'a  prlca  aad  iha  prica 
ofthaMiiHt|tiHiiiMWr.a»as— n«»|.0»Mi* 


and  ia  Hadtad  to  SH*  X  U* 
ba  signad  mannally. 


M-Rubawtate.' 
lacMl!|.<aK.a«aaa.aM.Bi*lMlilw,t»Men 
Pridnr  A  SimpUfiad  AnMMak'lMnal  «l 
Financial  Booaaanioa.'' 22S-a89  (SiVt  1S7B):  M. 
EtaoMB  a  B.  Schmm,  "Hte  VakwMoe  of  AMrieaa 
Fat  OpttoaA"  >and  of  FiBM»~  MS-MI  (Majr 
MTT):  F.  BMdi  and  M.  Boholaii  "Iks  ValMaUaa  of 
Opilaa  CoaHracli  and  a  TM  «(  Madcal  BBetaGy,'* 
'•Joun>alofPlBiBrial«foa»lcaL''S»  MS  (May 
1872). 


profit  oofflHiences  when  the  insider 
engages  In  transactions  in  options  or 
other  derivative  securities  that  provide 
an  opportunity  to  obtain  tx  dispose  of 
the  stock  at  a  fixed  prloe.*^  The  holder 
of  a  call  option  not  only  knows  that  he 
will  be  able  to  obtain  tte  stodc  but  also 
knows  the  price  at  wUch  H  will  be 
obtained.  Thus,  whether  or  not  the 
holder  diooses  to  exerdse  his  rigbt  to 
obtain  the  stock,  the  extent  of  his  profit 
is  determinable,  when  compared  with  a 
transaction  in  the  underlying  equlty- 
secTuity  or  a  derivative  security  rdated 
to  that  underlying  equity  security.** 

The  AuM:tional  equlvalenoe  of 
derivative  sacuritiM  and  their 
undertyiog  equity  securities  for  section 
16  purposes  requires  that  the  acquisition 
of  the  derivative  security  be  deemed  the 
significant  event  not  the  exerdse. 
Failure  to  recopiise  that  derivative 
securities  are  fanctional  eqidvalents  of 
the  underljring  securities  for  Section  16 
purposes  would  permit  insiders  to  evade 
disgorgement  of  short-swing  profits 
simply  by  buying  caB  options  and  selling 
the  underlying  stock,  or  buying 
underlying  stock  and  buying  put  options. 
Potential  abuse  with  derivative 
securities  is  demonstrated  by  the  many 
enforcement  actions  involving  the 
purchase  of  derivative  securities,  rather 
than  common  stock,  to  misuse  inside 
information.** 


•' Tte  daanttkm  of  "^dMtvathw  aaovitir"  in  Kola 
iaa-l(c)  aschtdaa  Ikoaa  aacariUaa  wldxMU  a  Bud 
exerdM  prioa.  Sw  Mctlooa  nLB  and  nU}.  ii^ 

**  For  annpla,  ff  an  knlder  wbo  owm  IIXB 
Aaraa  of  alack  aoqaiNa  can  opMoM  sMng  tdB  Ike 
right  to  obtaia  MOB  fkaiw  «tf  Ika  eoapHqr'a  alack  at 
tlOO  a  tkara.  Md  (ka  floak  prioa  riaaa  to  sua  Ika 
inaider  knows  tkat  ka  oaa  aatt  hit  atock  and  nplaoe 
that  holdbig  far  tauno  lata  than  Ika  sale  prioa.  Tlta 
Inaidar  is  at  no  rMc  Ikat  srtaeqaaat  avants  arfli 
pUca  Ikat  preBl  h  daasK.  ■  ka  aads  Ike  slock  b«l 


Immediataiy. 

••  5te  ««.  SfiC  «.  roMi  an  FJd  lOM  (2d  dr. 
IMT):  5BC  T.  AwMfcdon  Mot  738  F.  Supp.  MS 
(SJ)M.T.  vmat  SECw.  Haab.  UI%Btkm  Relaasa  No. 
isnis  (Not.  SB.  laSB):  SBR7  T.  mwoor  AoatoA  onrf 
Certain  Purchtutn  of  Call  Option  Contract!  for  the 
Common  Stock  ofCombuetioa  Engineering,  bie^ 
UtifaUoB  Maase  No.  ISBN  fSipt  1^  ISSO);  SBC  V. 
AtfAaNU,  Uttsaben  Ralaaao  No.  lasi  (Aat.  S7, 
1080):  SfiCv.  CMoki  Anataawa,  LMgaMon  Kaloase 
No.  12»M  (Mr  IS.  ISBBI;  sac  V.  Go^tiqr.  LMgatfoB 
Raloaaa  Na  UMO  (Uaick  2S.  ttSOIs  58C  V. 
ON«aft  IMialta  SstsHa  Nai  USM  OaiL  W 
1880):  sec  V.  Mitaifa  7M  F.  Sopp.  lOM  (aOJlY. 
IBM);  sec  V.  Shiffman.  UHjaMsa  ■risisa  Wai  ttlTS 
Qalp  X  IBM);  SBC  V.  iiWi  LMgaUaa  Maaaa  No. 
IIBM  flaa.  17.  MM).  SBC  w.  Lmikm,  UHsiKia 
Ralaaaa  Na^  UOH  »<«y  tt  IBBB);  aad  SBC  V.  itaa4 
UtlisMin  ■  JiasB  Wfc  SBBT  (PsraMhir  111  IBM). 
ri  njpiiiliiail  nnamii  ilrf  i1  fi  f -'•'—  '-  '-^'— 

Sancttoos  Act  of  IBS*  amandmaM  10  aaoUaa  SBfd)  of 
the  Bxcbai«a  Act  Ste  PuMic  Law  Na  flS-STIL  M 
SUL 1284  (1884):  IS  U.S.C  7at(d)  (isn). 
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By  equating  ownership  of  the 
derivative  security  to  ownership  of  the 
underlying  equity  security,  opportunities 
for  evasion  of  Section  16  are  minimized. 
Unlike  the  results  under  prior 
Commission  rules  and  case  law,  tmder 
the  rules  adopted  today,  transactions  in 
the  derivative  securities  are  matchable 
against  transactions  in  the  underlying 
securities  and  against  each  other,  short- 
swing  profits  obtained  through  use  of 
derivative  securities  are  recoverable."* 
The  rules  correspondingly  recognize 
that  for  purposes  of  the  abuse 
addressed  by  section  16.  the  exercise  of 
a  derivative  security,  much  like  the 
conversion  of  a  convertible  security, 
essentially  changes  the  form  of 
benefidal  ownership  from  indirect  to 
direct'**  Since  the  exerdse  represents 
neither  the  acquisition  nor  the 
disposition  of  a  right  affording  the 
opportunity  to  profit  it  should  not  be  an 
event  that  is  matched  against  another 
transaction  in  the  equity  securities  for 
purposes  of  section  ie(b]  short-swing 
profit  recovery. 

The  profit  that  can  be  realized  on 
short-swing  transactions,  whether 
accomplished  through  derivative 
securities,  the  underlying  equity  security 
or  a  combination  of  both,  depends  upon 
the  price  of  the  imderlying  security. 
While  the  amount  of  the  profit  may  vary 
given  fadon  such  as  the  time  value  of 
money  and  volatility  of  the  underlying 
stock  evidenced  in  Uie  option  premium, 
the  exerdse  does  not  change  the 
opportunity  to  realize  a  profit  As  the 
price  of  the  underlying  common  stock 
increases,  so  does  the  value  of  a  call 
option  ***  or  similar  derivative  security 
with  a  fixed  exerdse  or  converaion  price 
related  to  the  common  stock.*** 

When  an  Insider  acquires  a  typical 
call  option,  the  insider  acquires  the  right 
to  receive  the  underlying  equity  security 
at  a  fixed  price  for  a  fixed  diuatioiL*** 


>••  Rule  ie»-4(a)  and  Role  IStHKa). 

><"  See,  e^„  Pettgyt  v.  Butler.  367  FJd  528  (8th 
Clr.  IBM),  cert  denied,  38S  U.a  lOM  (1807):  07au  v. 
Lamb.  3M  F.2d  507  (2d  Ctr.  IBM),  cert  denied.  SM 
U3. 1002  (1887):  Blau  v.  Max  Factor  &Co.,3tZ  F.2d 
90(  (BIh  dr.),  celt  denied.  382  U.S.  882  (IBM). 

'"*  A  long  call  opUoo  position  or  a  short  put 
option  positiaa  can  banaflt  as  tfw  Tahia  of  dto . 
imderiying  stock  incraasas,  aldtoogh  the  profit 
potential  vaiiaa  batwoan  Ike  twa  Theee  positions 
ate  teimed  "call  aqniTalant  poaitiaas.''  Ukawtse.  s 
short  call  or  a  king  pot  poaitian  are  tetmed  ~pvt 
equivalent  poaltions.'' 

'*■  For  example,  on  ^>ril  2. 188a  Global  Marine 
cominnn  stock  ckised  on  tfw  New  York  Stock 
Bxckai«e  ("NYSE")  at  M  %  whik  its  wannnto  (a 
right  to  purchase  ooe  noinmon  share  at  M  expiring 
tai  IBM)  ckwed  at  S2  %.  On  October  1.  IBBOb  the 
stock  cktsed  at  MH*' 'and  dw  warrants  ckwad  at 
tSVt.  Both  the  stock  and  die  vrarrant  bad  incraased 
tai  vahw  by  78  oenta. 

>•«  Althoi«h  the  timii«  of  the  exerdaa  of 
European  st]^  options  is  fixed  in  advance,  the 


When  the  price  of  the  underiying  equity 
security  exceeds  suffidently  the  price  at 
which  the  derivative  security  can  be 
exerdsed,  the  profit  can  be  locked  in  as 
there  is  no  uncertainty  about  the 
insider's  ability  to  realize  the  profit 
whether  by  selling  the  derivative 
security,  selling  the  underlying  securities 
received  upon  exerdse,  or  selling  other 
holdings  of  the  underiying  sectuities  or 
other  derivative  securities  related  to  the 
underlying  seciuity.***  In  each  case  the 
insider  locks  in  the  ability  to  profit  by 
transactions  in  derivative  securities,  but 
under  the  former  rules  the  insider  could 
evade  disgorgement  of  the  short-swing 
profit  earned  by  timing  the  exerdse  of 
the  call  option  to  occur  more  than  six 
months  after  the  sale  of  the  underlying 
security.  Some  courts  have  recognized  a 
potential  for  abuse  and  have  matched  a 
transaction  in  a  derivative  secxirity  with 
an  offsetting  transaction  in  the 
underlying  security,***  but  many  courts 
have  not**' 

The  following  scenarios,  while  not 
exhaustive  of  all  possible  combinations 
of  transactions  involving  derivative 
securities  and  the  imderlying  equity 
security,  use  actual  prices  on  the 
specified  dates  and  iUustrate  an 
insider's  profit  potential  from  short- 
swing  transactions  involving  derivative 
securities  and  the  underlying  equity 
securities.  The  amount  of  profit  differs 
primarily  due  to  the  diminishing  value  of 
an  option  as  it  approaches  expiration 
and  the  fact  that  some  of  the  value  of 
the  option  premium  (or  market  price)  is 
lost  upon  exerdse.*** 


opportunity  to  profit  from  acquiring  slock  st  s  fixed 
price  is  tlia  same. 

»*  Ukawtse.  an  insider  can  lock  in  profit  from 
the  appredatioD  in  value  of  en  equity  security  by 
purchasing  a  put  option. 

>••  See  Gund  v.  FinI  Florida  Banke.  Inc.  728  V2A 
682  (11th  Or.  1884):  Berthad  v.  McDonough,  428 
F.2d  BM  (7th  Cir.  1970).  cert  denied,  400  U.&  882 
(1871):  T-Barinc  v.  Chatterjee,  083  P.  Supp.  1 
(8JXN.Y.  IBM). 

'"^  See,  e,g„  Colon  v.  Monumental  Corp.,  713  FJd 
330  (7th  car.  IBM);  Moralea  v.  Mapco.  B41  F.2d  233 
(10th  Clr.  1878):  Silveman  v.  Landa.  BH  F.2d  422  (2d 
Or.  1882):  Bhu  v.  Ogtbury,  210  F.2d  428  (2d  Or. 
1964). 

iM  pof  example,  assume  that  at  the  doee  of 
trading  on  March  20,  IBOa  a  person  purchased  s 
May  IBM  call  opUoo  cawli«  IM  shares  of  IBM 
stock  with  on  exercise  price  of  tlOa  el  $10M  (810 
per  share)  when  the  underiying  IBM  stock's  pries 
wss  BIOS.  On  May  1. 1880.  IBM's  stock  price  was 
again  BlM  per  share,  yet  the  May  IBM  call  option's 
closing  price  was  M)i  per  Am.  The  decrease  in 
value  resulted  primarily  from  the  (act  that  the 
optkm  was  cktsar  to  its  expiratton  on  May  18.  In 
both  examples  the  "Intrineic  vahM"  (inherent  profit 
on  dM  underlying  stodc  as  of  that  date)  of  the  option 
was  IS,  sinos  the  option  could  be  exerdsed  st  SlOO 
end  the  stock  was  tradtog  at  BIOS.  Ths  rsmainder  of 
dw  opUon  price  (B2  extra  on  Mardi  SO,  but  only  H 
on  KUy  1st)  reflects  lbs  Urns  value  rsmaining  until 
expire  ticn.  the  volatility  of  the  underlying  stodi  and 
other  factors,  such  ai  interest  rates,  that  affect  the 


(1)  Purchase  Stock—Sell  Stock.  If  an 
insider  of  IBM  purchased  1.000  shares  of 
IBM  common  stock  on  February  23, 1990 
($102%  per  share  NYSE),  he  would  have 
paid  $102,625.  tf  the  insider  sold  the 
1,000  shares  on  April  16, 1990,  for 
$110,750  ($110^4  per  share  NYSE),  a 
profit  of  $8,125  would  have  been 
made.*** 

(2)  Purchase  Cation— Exercise 
Option — Sell  Stock,  Similarly,  the  same 
insider  could  have  bought  ten  IBM  call 
option  contracts  (covering  1,000  IBM 
common  shares)  on  Febraary  23, 1990, 
for  $9375  ($9  %  per  share),  exerdsable 
on  or  before  October  19, 199a  at  $100 
per  share.  If  on  April  16, 1990.  the 
insider  exercised  the  option  and 
purchased  the  stock  for  $100,000  and 
sold  the  stock  for  $lia750  ($110%  per 
share),  the  profit  would  be  $875.*  ** 

(3)  Purchase  Option— Sell  Stock.  If  the 
insider  purchased  the  same  ten  IBM  call 
option  contracts  (covering  1,000  IBM 
common  shares)  on  Febraary  23, 1990, 
for  $0,875  ($9%  per  share),  exerdsable 
on  or  before  October  19, 1990,  but 
instead  of  exerdsing  the  option  and 
selling  the  underlying  stock,  he  sold 
1.000  shares  of  I^  common  stock 
otherwise  held  on  April  16, 1990.  for 
$110,750  ($110%  per  share),  the  Insider 
would  lock  in  the  ability  to  earn  a  profit 
of  $875.*** 


market  value  of  an  option.  See  generally  RA. 
Brealey  8  S.C  Meyet*,  "Prindplee  of  Coiparation 
Finance"  484.  Table  20-2  (3d  ad.  19M). 

If  the  holder  of  the  call  option  tmmediately 
exerdsed  the  option  on  March  20  or  exerdaed  on 
May  1,  be  wouM  have  received  the  underiying  stodi 
priced  st  Bin  for  BlOO  per  share,  providing  a 
poesible  M  per  shore  profit  (the  "intrinsic  vahie"  of 
the  option).  It  should  be  noted  thet  by  exerdsing  the 
option  the  holder  wouki  heve  k>st  sny  optioa 
premium  ebove  Ae  intrinsic  value  (B2  on  Match  20 
or  Sfc  on  May  1).  Ilins,  it  is  lees  likely  that  optkm 
holders  will  sxerdse  the  optkm  and  k)ae  the  opUoo 
premium  since  it  Is  more  profitabla  to  sell  the 
option.  See  generally  "Chsrecteristics  and  Risks  of 
Stendardiaed  Opticas"  28-31  (Options  Clearing 
Corp.  1887).  Where  employee  stock  options  sre  non- 
transferable, there  is  no  premium  to  loee  through 
exerdse. 

10*  -fiig  examples  do  not  taks  Into  account 
transaction  costs  such  as  brokerage  commissions 
and  other  costs. 

>"  The  profit  was  B7.280  less  than  the  first 
example  end  B2JI7S  lees  than  die  fourth  example 
where  the  insider  simply  sold  his  options  rather 
than  exerdse  them.  This  differential  result*  from  the 
loee  of  the  optioa  time  vshis  premium  when 
exerdsed.  The  taiMnaic  value  of  the  cq>tion  when 
exerdsed  was  BlOfb  (Bll04i  minus  BlOO  exercise 
price),  and  the  remaining  2%  of  the  Bl3H  premium 
received  in  example  4  repreeented  time  value, 
which  is  lost  when  an  option  is  exerdsed 

>>>  This  sswwf  the  insider  Ister  replsces  the 
1,000  sharee  sold  diro«tgh  the  exerdse  of  tlie  cell 
opUons.  The  profit  was  B7.2M  leee  than  the  profit  in 
the  first  exemfi*  and  the  sams  as  the  second 
example.  By  selling  the  optkm  rather  than 
exerdsing  it  the  insidar  would  retain  the  full  value 
of  the  option  premium.  (See  Example  4.) 
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(4)  PurchoM*  Optkm—SeU  Option. 
SoppoM  the  same  imkfar  pordiasad  ten 
IBM  call  option  oootraets  (oovating  1.000 
IBM  aharM)  on  Febraaiy  2S.  ino  Cor 
$9,875  (|D%  per  thare)  exardsabla  at 
tlOO  before  October  1ft  On  April  la 
igoa  the  insider  aold  the  call  optioiM  for 
tl3,825  ($13H  per  share).  Hie  profit 
would  have  been  $3,750.  *  >  * 

(5)  Purchase  Stock— Purchaae  Put 
Option.  The  same  insider  also  could 
have  bou^t  1.000  shares  of  IBM  stock 
on  Pebraary  23, 1900.  for  $102,825,  and 
on  April  IB.  1990.  bought  ten  put  option 
contracts  (covering  1.000  IBM  shares) 
expiring  October  19  with  an  exercise 
price  of  $115,  at  a  price  of  $7^  per 
share,  or  $7,500.  By  purchasing  the  put 
options,  the  insidnr  locked  in  die  ability 
to  earn  a  profit  of  $1875,  when  the 
insidsr  could  receive  $1154)00  for  the 
1.000  shares  under  the  put  options.*  ** 

In  each  of  the  five  examples  there  was 
an  acquisition  of  a  beneficial  ownership 
intereat  in  an  equity  aecarity  of  IBM 
followed  by  a  disposition  in  less  than 
six  months,  and  in  each  case,  the  insider 
profited  in  a  short-swing  aianner.  Under 
the  fomoer  rules,  the  profit  would  have 
been  recoverable  bom  the  insider  in 
examples  1  and  2.  However,  the 
outcome  was  uncertain  for  examples  3, 4 
and  5.  llie  Commission's  rules  did  not 
spedfically  address  the  situations 
presented  in  those  examples  and  many 
courts  have  had  difficulty  in  concluding 
that  transactions  in  derivative  securities 
and  transactions  in  nnderiying  securities 
should  be  matched  to  permit  short-swing 
profit  recovery.  Moreover,  the  courts 
have  not  determined  whether  section  16 
appliee  to  standardisad  options  under 
the  former  rules.  *^* 


'  >MArhlla  iha  pfoBt  WM  Ins  *M  «w  fcat 

lew  Ikw  MM^mtk  Sm  mmamk  h»wlwl  to  Am  lint 

uBoani  ha  tevNtad  ta  Ika  tot  «Raa^  to  vpHoM 
I  if  tlock.  Im  wmU  ka«»  HMda  SV JSS  proAt. 
tSai»>wfch*»fct  i[iw|ili 

> '*  1W  praflt  la  SSJSS  bM  tea  Ika  praOt  ki  liM 
tint  (xampia  bacauaa  tfaa  taiaidar  paid  a  ptamhn  of 
S3  Miovar  Ika  Mrtaaic  vafaa  af  *a  prt  ap«tat  Sinca 
tiM  MoA  am  pitead  ai  Sno^.  a  ri^  la  aal  tha 
•tock  at  SllS  waa  woilli  S«H  (tllS  aifaHa  tlM%). 


Howavar.  Ika  taaidar  had  la  pay  VH  la  iMqr  Ika  pot 
optloa  ateaaAa  apdoa  dM  M(  a^*a  aMfl  Ookifaar. 


Given  the  growth  of  trading  in 
derivative  securities,  increased 
sophistifcatkn  in  trading  practices 
involving  derivative  securities,  and 
continued  Commission  experience  with 
derivative  securities  and  practices,  the 
rules  adopted  today  eliminate  this 
disparity  in  treatment  which  is  neither 
analjrtically  warranted  nor  consistent 
with  the  purposes  of  section  IS. 
Derivative  seciuities  are  susceptible  to 
the  type  of  abuse  that  section  10  seeks 
to  eliminate,  and  should  be  subject  to 
the  short-swing  recovery  provisions  of 
section  IS  to  cany  out  the  purpose  of  the 
statute. 

The  former  Commission  section  16 
rules  and  case  law.  by  failing  to 
recognise  the  functional  equivalence  of 
derivative  securities  and  the  underlying 
equity  securities,  and  by  therefore 
focusing  on  the  exercise,  rather  than  the 
aoquisitioa.  of  the  derivative  security, 
have  left  open  a  significant  potential  for 
short-swing  abuse  in  trading  derivative 
securities,  wiiile  permittiog  recovery  in 
situations  that  represent  loog-term 
investments.  For  example,  an  insider 
with  knowledge  of  a  positive  material 
development  to  be  announced  shortly, 
determines  that  while  he  wants  to  retain 
his  existing  equity  position,  he  wants  to 
take  advantage  of  the  information,  so  he 
purchases  issuer  wamnts.  After  the 
public  announcement  and  rise  in  stock 
price  the  insider  sells  his  common  stock, 
obtaining  a  short-swing  profit  knowing 
that  he  can  replace  the  shares  at  a 
predetermined  price  since  he  holds  the 
warrants.  Under  the  former  rules,  he 
could  simply  wait  six  months  and  a  day 
to  exercise  the  warrants  so  the  profit 
would  not  be  subject  to  section  16(b) 
tmd  not  recoverable  by  the  company. 
Ironically,  however,  an  insider  who 
purchased  a  warrant  for  Investment 
purposes,  exercised  the  warrant  after  a 
year  and  sold  the  underlying  stock  five 
months  later— 17  months  after  the 
purchase  of  the  warrant  far  beyond  the 
six  month  period  the  statute  defines  as 
short-swing— would  be  subject  to  short- 
swing  profit  recovery."* 


oo  tha  kaatMol  of  *M  partHMMd  opUniH  andar 
•actioB  la  OBa  MWal  dacWoa  ad^aaaad  tha 
mattar  aiad  laMBdad  Ika  laaM  to  liia  dialriet  ooart 
farWarniiliiiiMia  SmUakry.Cmmr 
i44/rartM«  Ck.  SV  P.  ad  8M  (Id  Ot.  tSS4). 
Aldioagli  te  laaM  WW  aaaar  dalai^taaA  tha 

lilMMldba 
aaaiiilMila 
■afcato 
niAS^v. 

iab-aM(i7cnta«aisi>- 

afllHpriar 
bytarilliviha 


Given  the  short-swing  profit  potential 
presented  by  transactions  hi  dwivative 
securities,  the  Commission  has  amended 
the  rules  to  make  H  dear  that  ownerahip 
of  derivative  securities  constitutes 
beneficial  ownership  of  the  underiying 
equity  securities  for  purposes  of  section 
IS.  Therefore,  transactions  in  options, 
convertible  securities,  warrante  and 
similar  derivative  securities  will  be 
matchable  with  transactions  in  other 
derivative  secorities  and  In  the 
underijring  equity,  and  the  profits 
recoverable  by  the  corporation. 

In  realigning  the  section  ia(b)  focus 
from  the  exercise  of  the  derivative 
securities  to  tiie  acquisition  of  the 
derivative  securities,  the  new  regulatory 
framework  not  only  reverses  the 
Commission's  own  regulatory  approach 
but  also  differs  from  a  line  of  cases  that 
in  the  absence  of  rules  to  the  contrary, 
have  held  that  the  exercise  of  the  option 
(rather  than  ito  acquisition)  is  the 
section  16(b)  purchase  of  an  equity 
security.'"  These  cases  have  held  Aat 
an  acquisition  of  a  right  is  not  a 
purchase  of  an  equity  security  unless 
accompanied  by  an  irrevocable  liability 
to  pay  for  the  stodc.  or  other  faidida  of 
benefidal  ownership.  A  few  courts  have 
found  a  purdiase  of  an  equity  security 
to  occur  at  the  acquisition  of  the 
derivative  security,'  *^  but  usually  the 
purdiase  has  been  found  to  occur  at 
exerdse.  As  the  most  recent  judidal 
dedsion  to  address  the  operation  of 
derivative  securities  stated: 

This  judicial  rule  (treating  exerdae  as  a 
purchase  under  section  ie(b))  cannot 
witlistand  careful  analysis.  A  person  who 
acquires  a  call  option  acquires  the  right  to 
purchaae  the  nnderlyiag  stock  at  a  given 
price.  If  the  price  of  tha  stock  subsequently 
riaea  and  the  person  exercises  the  option  and 
then  seDs  the  stock,  the  "profit"  he  earns 
represents  the  'swing'  in  the  price,  not 
between  the  date  of  exerdse  of  the  option 
and  later  sale  of  the  stock,  but  rather 
between  the  time  he  originally  purchases  the 
optioo  and  the  time  ha  sells  the  stock  *  ^  *. 
"Tim  courts  have  strayed  because  they  have 
viewed  the  intervening  event — the  exerdse  of 
the  option  for  stock — as  an  independent 
purchase.  This  is  tncoirect  Because  the 
option  holder  already  owns  the  right  to 
purchaae  the  stock  at  a  fixed  price,  his 
decision  to  actually  exercise  tfaa  optioo  does 
not  provide  him  the  ability  to  aan  insider 
profits  and  tfaoa  does  not  constitute  a  section 
ie(b)  "purchase"."* 


"*  Saab  •#.  Cafaa  V.  MonaaMnla/CH^  1 
713  FJd  SMt  Mondba  V.  iiqpesi  «v»«  S«  PJd  m; 
SiAwmoB  V.  loarift  a^Bfa  SOS  PJd  «n. 

"*SI»»a#.aw*Brfv.<«eOatMnjfctym,«M 
P^  aas:  NawMtk  V.  MO  GaMfoC  Anx.  ttS  P Jd 
S4S  (2d  Or),  owl  dMUM/400 U.& SB« ttSPS). 

>  >•  SeinfiU^.  Httpital  Caip.  tfAmmiea.  SBB  P. 
Supp.  1SS7,  MSS  (NJX  OL 1SSSI  (dktaB) 
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ThrcoBceptoal  framawotk  for 
derivative  securities  adopted  today  does 
not  diattnguisb  betwem  standardixed 
options  and  othw  optkuis.  sudi  aa  those 
granted  under  employee  bcsic^  plans. 
Some  have  argued  thst  employee  stodc 
options  should  be  treated  differently 
from  other  options,  because  employees 
do  not  pay  cash  for  the  options  and, 
therefore,  the  exerdse  rather  than  the 
grant  should  be  treated  as  the  purchaae. 
Under  section  16,  the  Commission 
historically  has  recognized  that  a 
purchase  takes  place  at  the  time  of  the 
grant  of  employee  options  or  bonus 
stock  and  that  the  consideration  for  the 
bonus  stock  and  options  ts  the 
employee's  services."*  fust  as  with 
standardized  options,  the  employee 
option  requires  further  payment  at  the 
time  of  exerdse.  but  the  short-swing 
profh  opportunity  is  set  at  the  time  of 
grant  just  as  it  is  with  the  acquisition  of 
a  standardized  option.  Indeed,  not  to 
treat  the  employee  option  or  bonus  stock 
grant  as  a  purchase  for  section  16 
purposes  would  be  to  provide  a 
significant  opportunity  for  the  shorl- 
swing  transactions  Congress  wished  to 
eliminate.  For  example,  an  insider  could 
seD  employer  stock  in  advance  (rf  bad 
news,  and  obtain  a  q>edally-andiarized 
stock  option  grant  at  market  after  the 
price  drop,  without  the  concern  that 
profit  could  be  recoverable  under 
section  16. 

Nor  do  enqikiyee  opttons  justify 
different  treatment  because,  unlike 
standardized  options,  they  are  non- 
transferable. Their  non-transferability 
does  not  inqiair  the  short-swing  profit 
opportunity  provided  by  the  ri^t  to 
acquire  stock  at  a  fixed  price.  The 
restriction  on  transfoafa^ty,  a 
Commission-imposed  requirement  far  an 
exemption  undo*  Rule  1^k3  initially 
derived  from  tiie  Internal  Revenue  Code 
as  a  reflection  of  prior  business  practice 
and  designed  to  provide  a  further 
safeguard  against  abase,  should  not 
operate  to  remove  option  grante  fitwi 
the  scope  of  section  16. 

Under  the  rules  adopted  today, 
acquiaitiona  of  call  opticms  from  an 
issuer  or  third  party  are  deemed 
purchases  for  purposes  of  section  16  and 
are  matchable  with  sales  of  the 


(AcqulaltKm  of  ■  lock-Dp"  optiao  waa  the  purehaaa, 
rather  than  the  lmpli«d  exerciie  aiiwiniawyhn  the 
diepoeal  of  the  option). 
"*  la  the  RavNiMafat  Raiaaaa.  tha  OMuniarioa 


underiying  stock  ot  sales  of  another  call 
equivalent  derivathre  security  relatiag  to 
tblB  same  equity  security.  The  exerdse  oi 
the  opttoB.  adik^  does  not  create  a  new 
opportunity  for  profit  is  exanpt  mdess 
the  iqition  is  out-of-the-maney.'** 
Generally,  diere  aiqiean  to  be  little 
economic  )iistificatka  for  an  insider  to 
exerdse  an  oot-of-die-aMmey  coition. 
While  it  may  be  possible  to  view 
exerdses  of  oat-of-tiie-money  c9>tions  aa 
a  similar  change  from  indirect  to  dired 
ownership,  tiie  rules  do  not  provide  sndi 
treatment  given  concerns  as  to  die 
reasons  diat  an  insider  would  exerdse 
such  an  option.  At-the-money  options 
are  treated  as  in-the-money  options 
under  the  new  rules. 

The  sale  of  the  stock  imderlying  an 
option  is  not  exempt  and  therefore  is 
matchable  with  a  purchase  of  the  same 
equity  security  or  any  call  derivative 
security  relating  to  the  same  equity 
security  within  six  montha.  Thus,  to 
avoid  short-swing  profit  recovery,  a 
grant  of  an  enqiloyee  stock  option  by  an 
issuer,  absent  an  exemption,  must  occur 
at  least  six  months  before  or  after  a  sale 
of  the  equity  security  or  any  derivative 
security  relating  to  the  equity  security. 
While  many  employee  stock  opti<» 
grante  may  be  exempt  under  Rule  16b-3, 
that  exemption  reflnts  the  safeguards 
Inqnsed  on  die  transaction  and  not  a 
determination  that  an  option  grant  is  not 
within  the  purview  of  section  IOl'** 

Some  commentera  have  questioned 
the  appropriateness  of  die  Commission's 
exempting  the  exercise  of  derivative 
securities  in  light  of  the  United  States 
Court  of  Appeals  for  the  Second  Circuit 
decision  in  Greene  v.  Dietz.^*^  In  that 
case,  the  majority  of  a  pane)  of  the 
Second  Circuit  criticized  a  Commission 
rule  that  exempted  the  exercise  of 
employee  benefit  {dan  stodc  t^tiona. 
One  district  court  in  Periman  v. 
Timberlake,  subsequentiy  found  the  rule 
invalid,  although  another  district  court 
in  PeHitz  v.  Continental  Oil,  upheld  tite 
rule."*  The  Commission  filed  an  amicus 


expreeeed  its  anwillingneaa  to  grant  tuch  an 
exempUon.  However,  it  requeatod  oaMmeal  "as  to 


••-"  f'T  niia^lni  rfwih  iipttwi 
provided  by  commantera  to  Mtftm 


ttothatfaq^aat 


■**  When  the  exerciM  price  for  a  caR  derivativa 
■ecurity  ta  leai  than  the  current  mariet  price  of  ttte 
undertying  aecurfty,  the  derivative  lecurity  is  "Is- 
the-money.*  If  the  exercise  price  and  market  ptica 
ate  the  sAne.  the  call  derivative  aecurity  Is  "at-dia- 
money."  If  the  exeiciae  price  is  graater  tfian  the 
market  price,  the  call  dnivatlve  security  Is  "out-of- 
tlte-money."  See  aho  a.lSO  and  surrotmi&ig  text. 
infm. 

>*>  See  discussion  of  Rule  166-3  in  aection  IV, 
infra. 

Its  217  pjd  gaa  (2d  Or.  18S7V 

»•  ARtooB  V.  naiterWuk  17Z  p.  8aw- 3SS 
(SX)  Jl.Y.  195^  but  mm  fiuliu  %.  rnntiimntnl  Qtt 
176  F.  8«w.  21S  (&D.  l^aL  UB4  («vhaldi^  tha  Bala 
invalidated  in  Periman). 


brief  for  rehearing  in  Gnohe,  and  an 
amicaa  brief  before  the  court  in 
Periman,  both  of  wU^  were  before  the 
court  faiAenbiz.'**  These  briefs  set  fosdi 
the  CommJsskm's  view  that  the  rule  was 
a  proper  exerdse  of  lU  suthority.'** 

Moreover,  dwre  are  significant 
differences  between  the  rales  adopted 
today  and  the  rule  challenged  in  these 
cases.  For  example,  in  contrast  to  the 
rules  adopted  today,  die  exemption  for 
the  exerdse  considered  in  Greene  was 
not  a  corollary  of  a  regulatory  scheme 
that  defined  derivative  securities  aa 
holdings  of  the  underlying  securities  and 
specifically  subjected  transactions  in 
derivative  securities  to  section  16(b).  aa 
transactions  matchable  against 
transactions  in  the  underlying  equity. 
The  rale  scrutinized  in  1957  waa 
adopted  withoat  the  concomitant 
aptjication  of  short-swing  tiabilities  to 
derhrative  securities  transactions.'** 
Now,  after  30  years  of  study  and 
experience  with  trading  in  derivative 
securities,  the  Ccnnmission's  rales  today 
recognize  wdiat  tiiey  did  not  then."'* 
that  derivative  securities  are 
functionally  equivalent  to  underiying 
equity  securities  for  purposes  of  section 

ia»»* 

B.  Deflnitiom  of  Equity  Securitiea  of  An 
Issuer  and  Derrrotive  Security 

The  definition  of  equity  securities  of 
an  issuer  has  been  adopted  as 
proposed."*  The  rule  provides  that 


'**  Meiuoianifan  of  the  Secuiltiet  and  Exchange 
Commisaion  Aniciis  Curiae.  C/mim  v.  Dwtx.  Vff 
P.2d  SSS  (2d  Or.  1S57);  Memoranduni  of  Semiltles 
and  Bcdiaoge  Comn^ssian  Ainicas  Coriaa.  Feibmm 
v.  TbnlmHakB.  172  P.  Sopp.  2«e  (SJ)J4.T.  tSSS}.  See 
Peril tz  V.  OontinaHal  Oil.  ITS  P.  Supp.  Zlft  22  (SJL 
Tfex  ISBH).  . 

'*•  Recent  Sapramc  Court  decisions  have 
emphasized  the  defei«ace  to  be  accorded  agency 
riiles.  See,  e.g.,  Chevron  USA.  Inc.  v.  Natural 
Retource*  Defense  Council  Inc  467  U.S.  S37  (196(). 

"*  Moiaovei,  uniika  the  iomer  rule,  the  rule* 
adopted  today  requiie  a  minimiim  period  of  six 
moaths  between  a  yaat  to  an  insider  and  a  sala  of 
the  undafiying  equity  aacutity.  The  six  aMoth 
holding  period  is  aiao  applicable  to  grants  of  bonus 
stock,  wfaereo  the  former  rules  permitted 
immediate  sale  of  bonus  stock  granted  under  a  Rule 
16b-S  plan.  See  sectioa  IV  C  infra. 

iti  The  CoaaaiisMao  argued  in  Perhaaii  that  aiaoa 
the  exerciae  piioa  was  fixed  at  9«nt  and  the  optioa 
waa  Mol  exardsabla  for  ODe  yoai,  tl>a  profit  was 
necaaaarily  hi^-tana.  172  F.  8upp.  at  2S&. 

'"See  Report  of  llmPimidemtialTaek  Force  em 
Market  iieckoBmmm  U  Ua&  ISSS]  ("PMes  aa 
ernnnaiic  viawpotot,  what  hsva  beaa  »adiiir»ai>y 
sees  as  aayarato  toarkele    ths  aMiksta  iar  stnrha. 
stock  todaa  fahna,  and  stack  optwoa    are  to  fact 
one  mariHtn:  eee  deo  *lleport  at  Iha  Spada)  SkMir 
of  the  Options  MarkeU".  United  Stelas  Saoviliaa 
and  Exchange  Commission  SI  [tmi  ("Optiaaa  csb 
be  naad  aa  a  sabatiiata  for  short  tetm  stock 
trading  *  *  *"). 

"•RidaMa-l^ 
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derivativa  secnritias  written  by  thiid 
partiaa,  to  long  aa  they  relate  to  and 
dative  their  value  firom  the  equity 
•ecnrities  of  the  isauer,  are  withbi  the 
definition  as  functionally  equivalent 
Inatnunente  representing  beneficial 
ownership  of  ^e  underlying  securities. 
To  do  otherwise  would  be  to 
countenance  the  evasion  of  section  16(b) 
liabilities  through  the  trading  of 
standaidized  or  third  party  options  or 
other  rights  issued  by  a  third  party 
relating  to  equity  securities  of  the  issuer. 
WUle  a  few  commenters  expressed  a 
contrary  view,  the  application  of  section 
16(b)  to  third-party  derivative  securities 
is  onisistent  with  both  the  statutory 
purposes  of  section  16(b)  and  its 
language.  Defining  an  equity  security  of 
the  issuer  to  include  derivative 
securities  written  by  third  parties  is 
consistent  with  the  language  of  the 
statute,  both  because  those  securities 
represent  beneficial  ownership  of  the 
undariying  equity  and  because  they  are 
securities  ralatii^  to  tiiat  issuer.  >*o  The 
Supreme  Court  stated  in  Reliance 
Electric  Co.  v.  Emenon  Electric  Co..*** 
"where  alternative  constructions  of  the 
terms  of  section  16(b)  are  possible,  those 
terms  are  to  be  given  the  construction 
that  best  serves  the  congressional 
purpose  of  curbing  short-swing 
speculation  by  corporate  insiders."  '*' 
Tlie  prophylactic  piupose  of  section 
ie(b)  would  be  vitiated  by  the  reading 
suggested  by  commenters  who  took 
issue  with  the  approach  of  the  proposed 
rules. 


■**  RafifTliia  to  tfa*  plmsa  "equity  Mcurity  of 
Mcfc  iMwr^  in  McUim  la  on*  cwmmwiter  noted: 
"Siaoa  Iha  nwd  'of  la  part  of  IIm  •varyday  langaaft 
a(  man.  raaoH  thoiild  (ba  aiada)  In  tha  Brat  taMtanca 
to  tta  ilyiiflcaiioa  In  cammaa  oaaga.  Dafinins  tba 
wvfti  'of  to  aaan  Indlcatins  Iha  poaaaaalra 
raiattanaUp,  a<liarw1aa  axptaaaad  by  tha  poaaaaatva 
caaa;  *~'~'B*"t  or  pattaiaiiis  to'  do(  only  atiminataa 
Iha  aaoaaaity  far  raading  •  baalc  BngUah  prapoaiUoa 
•a  a  lagal  lann  of  art  bat  ia  ahoyttfaar  a  mora 
aatlafactory  maana  of  aflactuatiag  tha  atatutory 

.  Tha  raading  'aqalty  aacniity  iaauarf  by  anch 
'  looka  only  to  tha  fannallHaa  attandant  upon 
craatiae  at  tha  tnatiuHiant.  and  tn  ao  doing 
aiimliiatoa  fatMi  tha  aoopa  of  aaction  ie(b)  a  whole 
ctoaa  at  hiatniiiiauti  whoaa  aconoBiic  aignlflcanoa  In 
Hm  pcaaaat  day  aiarkat  la  cooaidarabia.  Tha  raading 
'aqidty  aacuilty  pmrtaiuwg  to  anch  laaitar'  or  evan 
'aqalty  aacniity  reprmanling  an  interwtt  in  auch 
laaMT.'  oa  iha  othar  hand  kioka  to  Iha  nattua  of  tha 
lagai  talatfcwa  avldaaoad  by  tha  Inatnaiant  rather 
Ihaa  to  Iha  frfmtraiwu.  attandaat  npon  Ita 
MaaliuB.  and  la  ao  doing  comprahanda  tha  whole 
daaa  of  laatnunanta  tM^ect  to  apecalative  abuse 
withovt  laqvlrlug  any  arttficial  ittvtching  of 
erdtoMy  langnaga.'*  kachaaly  a  Laa.  Art  amy  Co/y 
Opdam  uHdar  Sactkm  U  of  Um  S»cur7tia$  and 
ExehoHgt  Act  of  IBM,  lONotinDmBm  I.  ttjn.iaa. 
a«S  (laSB)  (foolBolaa  omittad):  aea  Tha  Oxibtd 
BigUak  Oictiaaary  ns  (2d  ad.  isas)  ("of-  >lw> 
■aane  >aiall^  tol. 
'*>«MU&«lS(lsn). 

'*•  iU  at  42Sc  *••  ate  MNNfcyy  V.  Gottiat  SOS 
P  Jd  m  73S  (2d  Or.  USD),  cart  ^renteii  S0 
UALW  MSO  (UJ8.  Jan.  7. 19»1)  (No.  90-«Se). 


Derivative  securities  are  defined  in 
the  rules  to  include  options  and 
convertible  securities,  and  similar  rights 
whose  value  depends  upon  the  value  of 
the  issuer's  equity  securities.***  The 
definition  has  been  clarified  to  exclude 
securities  without  a  fixed  exercise 
price.***  Rights  without  a  fixed  exercise 
price  do  not  provide  an  insider  the  same 
kind  of  opportunity  for  short-swing 
profit  since  the  purchase  price  is  not 
known  in  advance.  The  opportunity  to 
lock  in  a  profit  begins  when  the  exercise 
price  is  fixed:  at  that  time,  the  right 
becomes  a  derivative  security  subject  to 
section  16. 

The  rules  ***  specifically  exempt  from 
the  definition  of  derivative  security:  (1) 
A  pledgee's  interest  in  pledged 
securities,  (2)  the  obligation  to  receive  or 
surrender  securities  in  a  merger,  (3) 
cash-only  seciirities.  such  as  phantom 
stock,  awarded  under  an  employee 
benefit  plan  satisfying  the  provisions  of 
Rule  16b-3(c)  or  with  a  fixed  date  of 
redemption  beyond  six  months  from  the 
date  of  acquisition.***  (4)  interests  in 
broad-based  index  options,  futures,  and 
baskets.  (5)  employee  benefit  plan 
interests  or  plan  rights  of  participation, 
and  (6)  rights  with  an  exercise  or 
conversion  privilege  at  a  price  that  is 
not  fixed. **^  The  first  three  exclusions 
from  the  definition  are  adopted  as 
proposed.  The  fourth  exclusion  fiom  the 
definition,  relating  to  broad-based  index 
options  and  futures,  has  been  expanded 
to  include  broad-based  publicly  traded 
market  baskets  of  underlying  equity 
securities,  provided  the  basket  has  been 
approved  for  trading  by  the  appropriate 
federal  governmental  authority.***  The 


'**  Rule  lea-l(c).  Inciudad  ara  novel  aeoiritiea. 
auch  aa  ptimaa  aad  aooraa.  that  provide  an 
opporhBtty  to  proflt  from  a  price  change  In  an 
undaiiyiag  aqalty  aacwity. 

>•«  Riria  laa-l(cXS).  See  aJto  aaction  QLO.  infra. 
A  ooirrwtlbk  aacadty  with  a  fixed  convafeioa 
prtvilaga  la  deemed  to  have  a  fixed  exerdae  price.  A 
derivativa  Mcority  having  a  leriee  of  preaat  pricea. 
or  having  a  price  that  la  ad)uatad  to  reflect  pia- 
apadfiad  aventa  each  aa  a  Block  apUt.  ia  considered 
fixed  for  purpoaei  of  the  Rule.  Tha  adiustmanta  for 
pre  specified  events  do  not  cooatitute  acquiaitioaa 
of  addiUonal  equity  aecuritiea. 

>•*  Rule  laa-l(c)  (IHB)- 

'••  Rale  iaa-l(cN3).  The  rale  adopted  today 
codlflae  that  death.  diaablUty.  or  termination  of 
empioynent  ara  daaaBed  fixed  datea  of  redemption, 
whether  or  not  they  occur  widiin  six  months.  In 
additiaii.  a  aaiiea  of  fixed  datea  of  partial 
redemptioiie  aatiafiee  the  raquirement 

'**  llieee  Inatiaaianla  exempted  from  the 
definltioa  of  dafivaUva  aacoiity  would  not  be 
aubtact  to  the  eecUoa  IS  reporting  or  short-swing 
liability  provisloaa. 

'*•  Rule  iae-l(cN4).  The  treatment  la  the  aame  aa 
for  broad-baaed  boaketa  in  determining  beneficial 
ownerahlp  under  aaction  la  Sea  aoctian  ILB.2. 
upra.  if  a  component  aacwity  ia  traded 
Independent  of  the  baakat  that  transaction  is 
subtact  to  aaction  la 


fifth  exclusion  has  been  added  to  clarify 
that  employee  benefit  plan  interests,  or 
rights  to  participate  in  an  employee 
plan,  are  not  derivative  securities.*** 
The  sixth  exclusion,  as  disciused  above, 
makes  it  dear  that  a  derivative  security 
must  have  a  fixed  exercise  price. 

C  Call  and  Put  Equivalent  Positions 

Under  the  rules,  transactions  in 
derivative  securities  are  matchable;  the 
rules  use  the  terms  "call  equivalent 
position"  and  "put  equivalent  position" 
to  define  those  transactions  that  may  be 
viewed  as  purchases  and  sales, 
respectively,  and  therefore  matchable. 
The  definitions  of  "call  equivalent 
position"  ***  and  "put  equivalent 
position"  ***  are  adopted  as  proposed. 
Derivative  securities  have  either  a  "call" 
feature,  permitting  the  owner  to  acquire 
securities  upon  exercise,  or  a  "put" 
feature,  piermitting  the  owner  to  dispose 
of  securities  upon  exercise. 

A  person  owning  a  call  option  or 
«vriting  a  put  option  **'  would  benefit 
from  an  increase  in  the  value  of  the 
underiying  security,  while  a  person 
owning  a  put  option  or  writing  a  call 
option  would  benefit  from  a  decrease  in 
the  value  of  the  underlying  security. 

D.  Acquisition  of  Derivative  Securities 

When  an  insider  purchases  a 
derivative  sectirity  in  the  open  maiiiet  or 
in  a  negotiated  transaction,  or  is  granted 
a  derivative  security  by  the  issuer,  the 
opporttmity  to  realize  the  short-swing 
profit  begins.  Thus  the  acquisition  of  a 
derivative  security  is  a  reportable  event, 
whether  or  not  the  derivative  security  is 
presentiy  exercisable.***  Acquisitions 
of  call  derivative  securities  are 
matchable  with  any  disposition  of  the 
related  imderlying  security  (or  other  call 
equivalent  position  related  to  the  same 
class  of  underiying  security)  for 
purposes  of  short-swing  profit 
recovery.***  Likewise,  acquisitions  of 
put  equivalent  positions  are  matchable 
with  any  acquisition  of  the  related 
imderlying  security  (or  any  disposition 
of  a  put  equivalent  position  related  to 
the  same  class  of  underiying  security). 


>••  Rule  iea-l(c)(5).  This  axdudee  only  righu  to 
participate  In  a  plu.  not  ilghls.  optioos,  or  other 
derivativa  securities  awarded  under  a  plan. 

'«•  Rule  iaa-l(b). 

•«'  Rule  ia*-l(h). 

>*■  By  ~writii^  an  opttoa  Hie  writer.  In  return 
for  a  fee  or  premium,  promisee  to  buy  or  sdl 
securitiaa  when  the  hoUar  chooaaa  to  exerdae  the 
uptioo. 

>«•  Rule  10a-4(a). 

■**  Rule  ieb-a(a).  Aixpiiaitioiis  of  pot  derivative 
aacuriUee  mlirar  tha  aoqolaltiaa  of  call  derivativa 
aeenrillea.  faialaad  of  a  "parchaae"  occurring  at 
acqulalHon.  a  "aala"  occurs. 


Federal  Regbtar  /  Vol  58.  No.  85  /  Thnrgday.  February  21.  1991  /  Rote*  and  Regulations        7253 


As  noted  above,  a  rf^t  to  acquire  an 
equity  security  with  an  exerdse  price 
that  is  not  fixed  is  not  deenwd  to  be  an 
equity  secority  or  dnivative  secnrtty 
subject  to  section  1&*««  The  roles 
adopted  today  dafify  that  a  rigfit  with  a 
floating  exerdee  price  is  not  required  to 
be  lepcoied  and  will  not  be  dnoaed  to 
be  acquired  or  pnrdiaaed,  for  section  16 
purposes,  until  die  puidiase  price  of  the 
underlying  securities  bectunes  fixed  or 
established,  which  commonly  occora  at 
exercise.***  Thus,  a  right  to  purchase  an 
equity  security  ia  deemed  acquired  as  of 
the  date  the  exercise  or  conversion  jxice 
becomes  fixed,  and  the  acquisition, 
absent  an  exempb'on,  wouki  be 
matchable  for  section  16(b)  purposes 
witfi  a  disposition  witUn  six  months  of 
the  fixing  of  the  price.  For  example,  ttie 
acquisition  of  an  option  having  an 
exerdse  price  equal  to  60  percent  of  die 
maricet  price  as  of  the  date  of  exerdse 
would  be  deemed  to  be  a  purdiase  of 
the  underlying  stock  aa  of  the  date  of 
exerdse.**^  llie  lece^  of  such  an 
option  to  purdiase  alures  et  a  diaoount 
bom  the  floating  market  price  does  not 
provide  the  same  kind  of  opportunity  for 
short-awing  profit  as  a  r^t  with  a  fixed 
exercise  price  because  the  value 
relationship  between  the  floating  cation 
and  the  underlying  stock  is  a  function  of 
the  issuer  discount  or  subsidy,  rather 
than  capital  ^predation.'** 


'**  See  sactloB  IIL&  ai^ra. 

'**  Some  issuers  may  grant  options  with  an 
exerdse  priea  thai  ia  tMacwautad  from  market  price. 
The  discount  npsaaeala  aa  iaaoar  sabaidly  er 
matching  conttibutiaa  typically  inleadad  to  act  aa 
an  incentive  for  employeea  to  purchaae  equity 
securities  of  the  iaaoer.  Aa  a  maMar  ef  peicy.  this 
malehtag  ooBtTibattoa  la  aol  iMowanbla  Mdar 
secUoB  18(b).  A  iimUar  dleUodiaa  in  fooad  la  tha 
bitemal  Revenue  Code  tor  optioaa  awarded  under 
secttoo  42S  ras  U.&C  423  rissq).  PIgr  these  statatory 
optlona,  the  disoaanl  ia  toaatad  iv  lax  poipaaaa  as 
issuer  oempanaatiaa  aad  taxad  aa  oidiBMy  iMoaM. 
whib  the  remainder  of  the  profit  derived  from  an 
inereaae  In  the  vahw  ef  the  uaderiytag  stock  is 
taxed  as  capital  galas.  Saa  sactlca  «2a(c)  (as  U&C 
423(c)  (1988)). 

'*'  Some  stock  purchase  plans,  such  aa  ptena 
satisfying  section  423  of  the  Internal  Rawmae  Code 
offer  an  ongoing  right  to  puichaaa  stock  at  tha 
current  market  price  or  a  'Xtf'mi!  boa  maikat  sncfa 
aa  86  percent  of  maikel  ptioa.  The  rights  or 
"options"  tend  to  have  a  duratioa  of  six  in««»t»«  n  a 
year  and  operate  through  payioll  deduction 
mechanlsnis.  Although  these  plana  otCsr  a  right  to 
purchaae  mideriylng  stock,  the  purchase  prfca  of  the 
undertrteg  security  oftaBia  not  fhwd  aad  tharefora 
tiMiee  lignta  withoot  a  fixed  esnrdee  price  wfll  not 
be  Itaatod  aa  dartvaBva  aacatlMea  aaMI  Iha  punhaea 
price  la  aalaWlsfaad,  which  oecore  oeoaOy  at 

'-  -^-fii  right  fls  lafh  null  aliiik  piniliaiss 

wm  baiapanad  nihil  SiiaStoawartaf  Iha  right 
to  partdpatoL  Saa  aaellaM  IVXX  ai^ 

*««1Whaaa»cpeaaa>fih uLkatse 

percent  of  market  value,  for  exaaptat  Is  man 
vakMbla  aa  tha  price  af  Hm  atadi  hicMaaaa.  Ike 
profit  opportunity  ia  dlfierent  from  a  flMd  pdoe 
opdoo.  Therefore,  for  policy  leaaoH  flaattngptica 
derivative  aecuritiea  have  been  traatad  dORHaatly. 
Aaaume  Insidei  A  is  granted  a  fixad  prloa  optioa  to 


In  the  case  of  an  option  wltti  a  floating 
price  tbet  will  become  fixed  as  of  an 
event  or  a  specified  date  prior  to 
exerdse.  tfie  right  Is  deeined  to  become 
a  derivative  security  upon  the  fixing  of 
die  price,  and  is  reportable  as  the 
acquisition  of  a  derivative  security.  The 
rules  have  been  modified  to  provide  that 
if  the  timing  of  the  event  fixing  the  price 
is  outside  die  control  and  knowledge  of 
the  holder,  tfien  tiie  acqtdsition  would 
be  reportable  on  Form  4  as  of  the  date  of 
the  event  fixing  the  price,  but  would  be 
exempt  from  section  16(b)  matching  with 
sales  occurring  before  the  fixing  of  die 
exerdse  price,  but  will  not  be  exempt 
from  section  16(b)  matdiing  widi  sales 
occurring  thereafter.***  Given  the 
holder's  ladc  of  control  over  the  timing 
oftfiefixingofdieacquisitionprice.it 
would  not  be  appropriate  to  put  all  sales 
at  risk  for  the  entire  period,  however 
long,  prior  to  fixin  of  the  price. 

TTie  exemption  from  section  16(b)  for 
exercises  of  options  does  not  apply  to 
the  exerdae  of  out-of-the-money 
options,  as  discussed  above,  beceose 
there  generally  is  no  rational  economic 
reason  for  sodi  exerdses.  In  response  to 
commenters,  however,  the  rule  provides 
an  exemption  for  ont-of-the-money 
exerdses  necessary  to  satisfy  die  serial 
exerdse  reqitiremeu!  of  the  Internal 
Revenue  Code,  whldi  requires  insiders 
to  exerdse  incentive  stodc  options  in  the 
dvonological  order  in  which  they  were 
granted,  even  if  Aey  are  oot-of- Ae- 


IftO 


money. 

K  DispoeitifM  of  Derivative  Securities 

Dispoaitiona  of  derivative  securities 
are  reportaUe  events  rqneseuting 
changes  in  beneficial  ownership  of  the 


purchaae  stock  at  Iha  current  market  pifae  of  tlOO 
per  ahara.  haldar  B  la  gnatod  a  floalhig  pilca 
opdaa  to  paickaaa  enmpaagr  atock  at  SO  parcaot  of 
maikat  vahia.  IBO  par  share  at  tha  dMB  canaal 
price.  The  initial  vahia  of  Inaldar  ffs  discannt  la  ttO 
per  share.  If  l>oth  insldars  came  into  poaaeaaion  of 
insMa  Ubnaaboa  kidteathig  that  fte  stock  price 
would  riaa  to  Sisa  haMar  A  wooid  not  aaed  to  do 
anything  to  baaafit  froaa  tha  ISO  price  itoa.  hialdar  a 
however,  moat  exaidaa  tha  opdoo  before  tha 
aanoanconent  of  the  teslde  infarmetjoa  to  profit  a 
like  aaNNMrt.  If  aiakier  B  dhf  not  exerdse  the  option 
until  the  price  had  riaan  to  SlSOL  ha  weald  heva  to 
pay  tl35  a  ahasok  aaving  Sis  par  share  |aa  iDCMaaa 
of  only  ts  from  tha  oii^iial  diacaunt  of  SM^  while 
Insidv  A  could  profit  tSO  per  share,  even  though  he 
did  not  exerdse  his  option  prior  to  tha 
annoaanemewtAa  Iha  example  iaaaaa«s»  Iha 
primary  potential  for  abuae  arieaa  at  the  Uaa  af 
axerdee  for  a  floating  prioa  derivativa  aacority 
becenae  only  at  axaNlaa  ia  the  price  fixed  aocL 
therefore,  the  extent  of  the  proflt  opportunity 
defined.  By  treating  the  axerdee  of  the  fioa^ig  price 
darivalhra  aaonfty  aa  the  "acquisition''  <rf  the 
undsriytag  aecorfty.  the  rnlea  mtttgato  Iha  inoantivaa 
far  hiaideia  to  aboae  Ihefr  intoimatianal  advantaga^ 

>«*RuIel6b-a(a). 

>■•  Rule  18b-a(b);  LR.C  422(bHn  (>>  U.S.C 
422(b)(7)  (1988)).  This  rule  was  delelad  ta  19SS  wUb 
respect  to  options  awarded  after  January  1, 19S7. 


underlying  securities,  as  well  as  in  the 
derivative  securities  tiltemsehres.  and  are 
therefore  snb^  to  tfw  sborl-swiag 
profit  recovery  provisiona  of  sectioii 
16(b).  Di^Msitiona  of  call  derivative 
securities  are  matdiable  widi  any 
acquiaitioB  of  related  tmdertjring 
securitiee  (or  other  call  equivalent 
poaitian  releted  to  the  same  daaa  of 
underlying  securities).  Likewise, 
dispositions  of  put  equivalent  poaitioaa 
are  matchable  with  any  dispoaitiaD  td 
rdated  underiying  securities  (or  aill 
equivalent  podtions  related  to  the  aame 
class  of  underiying  securities).  However, 
aa  under  the  f mmer  rales,  the 
disposition  of  derivative  securities  in 
connectioo  with  an  exerdae  or 
conversion  is  exempt  from  section  16(b). 
beceuse  it  represents  only  a  change  in 
the  form  of  benefidal  ownership.**' 

1.  Expiration  of  Derivative  Securities 

Rule  16b-6(d)  exempts  from  section 
16(b)  the  expiration  or  cancellatioD 
without  value  of  a  long  derivative 
security.  The  Rule  has  been  revised  to 
make  it  clear  that  tiie  expiratioo  oi  abort 
derivative  securities  positions  may  yield 
a  profit  which  is  subject  to  recovery 
under  section  16(b).**' 

2.  Options  in  a  Merger 

The  exemption  fw  option  exerdses  aa 
a  result  of  a  merger,  contained  in  former 
Rule  16b-6(c).  has  been  deleted  as  no 
longer  necessary.  The  former  rule  waa 
promulgated  in  response  to  concern  that 
profit  recovery  imder  such 
circumstances  would  negate  the  accrued 
value  of  long-term  options.  An  insider 
would  be  required  to  exerdse  the 
option,  which  was  deemed  a  purchase 
tmder  die  former  scheme,  before 
surrendering  the  underi}ring  securities 
into  die  merger.  Without  an  exemption, 
the  combination  of  the  exerdse  and  die 
smrender  of  the  imdertsring  securities 
would  result  automatically  in  a  short- 
swing  transaction  subject  to  section 
ie(b).  Under  the  rules  adopted  today. 
the  exerdse  of  the  option  is  exempt  tf  it 
is  not  out-of-die-money.'*'  If  the  option 
was  held  six  months  before  the  merger, 
there  wodd  be  no  short-swing 
transaction  for  purposes  of  Section 
16(b).  asHuming  no  matching  purchase 
withjo  six  months.*** 


>•'  Rule  iab-a(b).  Althoi«h  the  derivativa 
security  ia  aoRandered.  this  ia  ainpty  a  I 
step  necessary  to  receive  the  nadairiyiag  ■ 
There  is  no  change  In  profit  potenliaL  ea  the  proAt 
potential  relates  to  the  underiying  securities. 

>**RuIel8b-8(dl. 

>*«Rabieb-a(b). 

>**  Parmer  Rule  16b-e(c)  provided  an  expreea 
eTewptioa  fat  diepoeirioaa  of  aacariUae  ■rfartyjag 

CaaNinwd 
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S.  Determination  of  Profit 

Hm  profit  celculation  ttandard  for 
transaction*  in  derivative  eecuritiet  is 
adopted  u  reproposed.'**  The  Rule 
provides  guidance  to  the  courts  and 
issuers  seeldng  settlements  with 
insiders,  but  permits  consideration  of 
other  equitable  factors  in  determining 
profits.  If  the  same  security  is  purchased 
and  sold,  the  recovery  would  be  the 
profit  received.  For  transactions 
involving  different  types  of  equity 
securities,  under  the  standard  adopted 
today,  the  maTriminn  short-swing  profit 
recovery  is  the  difference  in  market 
value  of  the  underiying  security  between 
the  date  of  purchase  and  the  date  of 
sale.  If  an  insider  can  demonstrate  that 
the  amount  of  profit  was  less,  then  a 
court  can  order  a  lesser  recovery.  ••• 

IV.  Employee  Benefit  Plan  Transactions 

The  substantive  revisions  to  Rule  16b- 
3  **'  have  been  adopted  substantially 
as  reproposed.  except  that  the 
shareholder  approval  requirement  and 
the  one  year  period  of  non-participation 
for  disinterested  administrators  of  the 
former  rales  have  been  retained  In 
addition,  the  Rule  has  been  reorganized 
to  clarify  its  application  to  acquisitions 
under  grant  plans  and  to  employee- 
directed  transactions  under  401  (k)  and 
other  thrift  and  similar  plans. 

Employee  benefit  plans,  the  subject  of 
Rule  16b-3,  have  been  a  traditional 
vehicle  duough  which  employers  have 
compensated  and  provided  incentives  to 
their  employees.  Since  many  plans 
provide  for  grants  or  awards  at  least 
every  12  months,  if  there  were  no 
acquisition  exemption,  any  sale  of  any 
equity  security  by  participating  ofHcers 
or  directors  would  necessarily  occur 
within  six  months  before  or  after  an 
acquisition,  and  therefore  result  in  short- 
swing  liability.  Rule  ieb-3  is  intended  to 
provide  relief  from  this  frustration  of  the 
legitimate  use  of  employee  benefit  plans 
as  a  method  of  executive  compensation, 
where  the  nature  of  the  transaction  and 
the  safeguards  imposed  by  the  rule 


I  to  a  avpr  *'!>•'•  th*  opttooi 
WW*  bald  far  rix  ■OBlha.  M  wtU  M  an  impiiMl 
axanplion  far  tha  aMtdaa  to  oaftain  caaaa.  WUla 
tha  ndaa  adap4ad  today  aroald  DO*  provlda  ao 
aunpltoa  far  tha  diapoalUoa  of  tha  andariyta^ 
aaeatlttaa,  Iha  asampltoa  adopted  far  axardaaa 
•hoald  prated  loortem  aocnttoa  to  tha  vaiua  of 
opOopi  boB  riiort-awlat  profit  racoyafy  aa  a  raNlt 
of  a  aarfw  l>y  providtof  an  asampttoo  far  tha 
afiydiiuoa  of  tka  ■MHrijrtas  atock. 

>*«RalaUb-e(c). 

'**  PW  axaapla,  tha  taaldar  oould  datnocutrata 
tkal  part  of  tha  "^oflr  rapraaantad  iaauar  matchii^ 
eeatrtbattopa  or  MbafaUaa  that  ahoald  not  ba 


mlnlmlxe  the  potential  for  abuse.*** 
Recognizing  the  interests  of  companies 
in  providing  employee  benefit  plans  for 
their  officers  and  directors,  the 
Commission  historically  has  sought  to 
establish  "conditions  *  *  *  designed  to 
preclude  the  unfair  use  of  information 
which  may  have  been  obtained  by  an 
officer  or  director  by  reason  of  his 
relationship  to  the  issuer"  in  order  "to 
delineate  situations  in  which  (an 
employee  benefit  plan)  transaction  (is) 
not  comprehended  within  the  purpose  of 
section  16(b)."'** 

The  Rule  as  adopted  divides  plan 
transactions  into  two  principal 
categories — grant  and  award 
transactions  and  participant-directed 
transactions.  **°  Two  conditions  apply 
across-the-board  to  all  plan  transactions 
involving  employer  securities.'*'  First, 
the  transaction  must  be  pursuant  to  a 
written  plan.  Second,  the  plan  or  a 
written  agreement  must  require 
derivative  securities  to  be  non- 
transferable, with  limited  exceptions 
discussed  below. 

As  proposed,  the  rule  would  have 
deleted  the  requirement  that  employee 
benefit  plans  and  material  plan 
amendments  be  approved  by 
shareholders  as  a  condition  to 
exemption.  The  Rule  as  adopted  retains 
the  requirement  for  those  employee 
benefit  plans  of  the  types  subject  to  the 
shareholder  approval  requirement  under 
the  former  Rule.'"  Thus,  shareholder 
approval  continues  to  apply  to  most 
grant  and  award  plans  and,  as  more 
fully  discussed  below,  to  participant- 
directed  plans  that  would  not  have  been 
eligible  for  exemption  under  former  Rule 
16a-B. 

Additional  conditions,  which  must  be 
met  for  the  transaction  to  qualify  for 
exemption  from  section  16(b),  vary 
depending  on  whether  the  transaction  is 
a  grant  or  award  of  securities  (such  as 
options  or  bonus  stock)  to  the  insider,  or 
an  insider-directed  transaction,  which 
commonly  occurs  in  thrift  or  similar 
plans  through  payroll  deduction. 

To  be  exempt,  in  addition  to  satisfying 
the  general  conditions  for  exemption 
and  the  shareholder  approval 
requirement,  grants  or  awards  of 
securities  to  insiders  must  be  made 


'  17  Cnt  Maiab.4.  origiiully  adoptad  In  U3S. 


'•«  Sa*  *#.  Bxchaofa  Act  Ralaaaa  No.  13007 
(Dae.  a.  1S7B)  (41 FR  7M). 

>••  BKchaaga  Act  Ralaaaa  Na  12374.  e  SEC  Dock. 
4S7. 4SS-MS  (April  a.  1978)  (41  PR  ISSSS). 

■••  Tha  lavlatoqa  maka  H  daar  that  aa  tataadad. 
tha  coadmoaa  of  Iha  rata  naad  ba  Mtiaflad  only 
with  raapact  to  paitldpattoB  by  taialdan  tabimA  to 
aacttoa  IS  aad  not  othar  aaiplcqroa  plan  paitklpanta. 
Of  ooafoa.  plaiia  with  no  taiaidar  paitidpanta  naad 
not  oonpty  widi  Rnla  ISb-t. 

**>Riilaiab-S(a). 

>**Rulaiab-3(b). 


pursuant  to  a  plan  in  which  either  a 
disinterested  committee  of  directors 
makes  all  substantive  decisions 
regarding  timing,  eligibility,  pricing  and 
amotmt  of  awards,  or  an  automatic 
formula  specifies  those  terms.'**  These 
conditions  are  designed  to  preclude  the 
insider  from  influencing  the  time,  terms 
or  amount  of  the  grant  of  securities,  so 
as  to  take  advantage  of  inside 
information.  In  addition,  all  grants  or 
awards  now  are  subject  to  a  six  month 
holding  period  from  the  time  of  the  grant 
by  the  company.  Thus,  for  example,  an 
insider  cannot  sell  bonus  stock  within 
six  months  of  its  grant,  or  sell  securities 
received  upon  exercise  of  an  option 
within  six  months  of  the  option  grant, 
without  losing  the  exemption  for  the 
acquisition  and  becoming  subject  to  the 
short-swing  profit  recovery  provisions  of 
section  16(b).'** 

The  conditions  applicable  to 
transactions  in  plans  that  permit 
participants  to  make  investment 
elections,  such  as  thrift  or  savings 
plans  '**  ("participant-directed 
transactions"),  primarily  entail 
restrictions  upon  the  timing  of  elections 
to  acquire  or  dispose  of  equity  securities 
held  in  the  participant's  plan 
accoimt'**  These  restrictions  are 
designed  to  assure  that  the  transaction 
is  part  of  a  plan  that  permits  only 
ongoing  or  other  routine  transactions, 
where  the  opportimity  for  abuse  is 
limited  because  elections  are  not 
changed  on  a  short-term  basis. 

Rule  16b-3,  as  adopted,  continues  to 
provide  an  exemption  for  cash 
settlements  of  stock  appreciation  rights 
("SARs")  satisfying  the  conditions  of  Uie 
former  nde,  including  the  requirements 
oi  shareholder  approval  and 
disinterested  administration,  and  that 
elections  generally  be  made  in  specified 
quarterly  window  periods.'*^ 


■•■Rulaiab-3(c). 

■**  Sacuritiea  othar  than  thoM  granted  may  be 
aoid  within  tha  lix  month*  after  an  expmpt  grant  If 
tha  grant  loaaa  Ita  axamptlon  tMcauaa  of  the  tale  of 
tha  booua  atock  or  tha  option  atock  within  ilx 
mootiia,  tha  aalaa  of  othar  atock  may  be  matchable 
with  tha  giant  fai  diaaa  caaaa,  tha  Inaider  muat 
report  tha  original  pant  oa  a  Form  4  aa  if  the  grant 
had  uuainad  during  tha  mondi  tlia  exemption  waa 
kwt.  nnlaaa  die  pant  had  been  reported  earilar.  If 
the  Form  4  ia  filed  within  ten  daya  of  tha  end  of  the 
month  to  which  the  exemptioa  waa  loat  the 
tranaactkm  will  not  bo  deemed  reported  late  under 
aectloo  10(a).  Tharafora,  inaldera  are  encouraged  to 
provide  an  explanation  aa  to  why  tha  grant  ia  being 
reported  ob  a  Fora  ^ 

'**  Thoae  plana  generally  include  aactioa  401(k] 
plana.  ULC  401(k). 

>*«Rulel6b-a(d). 

>*^  Rule  ieb-3(e). 
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Consistent  with  the  former  rule,  the  rule 
also  requires  a  six  month  holding  period. 
Further,  the  exemptions  for  specified 
dispositions  of  plan  securities  to  the 
issuer,  such  as  cancellations  and 
redemptions,  are  retained  substantially 
as  provided  in  the  former  and  proposed 
rules,  along  with  an  exemption  for 
dispositions  pursuant  to  qualified 
domestic  relations  orders.'**  Finally, 
consistent  with  the  former  rules,  the 
Rule  has  been  revised  from  the 
reproposal  to  exempt  all  distributions  to 
the  participants  from  a  Rule  16b-3 
plan.'** 

The  restructured  rule  is  discussed  in 
more  detail  below. '^° 

A.  General  Exemptive  Conditions  of 
Rule  16b-3 

Rule  16b-3  as  adopted  today 
establishes  two  general  conditions,  a 
shareholder  approval  condition,  and 
additional  transaction-specific 
conditions  necessary  for  a  transaction 
pursuant  to  an  employee  benefit  plan  to 
be  exempt  from  section  16(b)."'  The 
rule  requires  that  transactions  be 
pursuant  to  a  written  plan  specifying  the 
basis  for  determining  eligibilify  and 
either  the  price  and  amotmt  of  securities 
to  be  awarded  or  the  method  by  Which 
the  price  and  amount  are  to  be 
determined.""  The  plan  or  a  written 
agreement  also  must  provide  that 
derivative  securities  are  not  transferable 
other  than  by  will  or  the  laws  of  descent 
and  distribution."' This  latter  condition 
is  similar  to  the  condition  imposed  on 
incentive  stock  options  tmder  the 
Internal  Revenue  Code  '^*  and  has  been 
a  condition  of  the  Rule  16b-^  exemption 
since  1952.'^*  At  the  suggestion  of 
commenters,  the  rule  adopted  today  also 
permits  fransfers  pursuant  to  qualified 
domestic  relations  orders.'^* 


■•■  Rule  ieb-3({).  The  rule  haa  been  raorganiiad 
to  apedfy  all  exempt  plan  dispoaitiana  to  one 
paragraph. 

'••  Rule  16b-S(g). 

""  Uiuers  and  plan  parUdpanta  may  oonttone  to 
rely  upon  prior  interpretive  lettera  widi  reapect  to 
grant*  and  transaction*  in  exiating  rale  16i>-3  plan* 
until  the  Rule*  adopted  today  apply.  See  aection 
VII.C  infra.  When  the  i**uer  become*  aubiect  to 
new  Rule  ieb-3,  toterpretive  letter*  tooonaiaient 
with  new  Rule  ieb-3  may  not  be  relied  upon  for 
•ubaequent  transaction*  under  *uch  plan*. 

"  ■  Tran*action*  exempt  under  Rule  iai>-3  will  be 
reported  on  Form  B  (or,  at  the  optlOB  of  the  reporting 
perton.  on  a  Form  4  filed  before  tha  due  date  of 
Kam  5).  See  aection  0.C  ai^piti. 

"•  Rule  lBb-3(a)(l). 

'   Rule  ieb-3(a)(2).  The  Rule  make*  it  clear  that 
to  accordanoe  with  current  toterpretotlon.  a  written 
beneficiary  deaipiatlon  ia  not  a  tianafar.  See  HS. 
Ahmanaon  »  Co.  (Auguat  28, 1980). 

"♦LR.C422A. 

"»  See  Exchange  Act  Relaaaa  Na  47M  (Sept  24, 
19B2)(17FR8001). 

"•  UtC  401(a)(13)  (28  U.S.C  401(a)(13)  (1988)) 
prohibit*  aaaignment  or  alianatiott  <rf  (|uaUfied  traat 


B.  Shareholder  Approval 

Upon  reconsideration,  the 
Commission  has  determined  to  retain 
the  former  shareholder  approval 
condition  in  Rule  16b-3.  This 
requirement  was  proposed  to  be  deleted 
in  favor  of  other  safeguards  against 
section  16(b)  abuse,  but  concerned 
shareholders,  commenting  on  the 
proposals,  urged  that  shareholders  have 
an  interest  in  not  only  the  level  of 
compensation,  but  that  compensation  be 
designed  to  enhance  the  longer  term 
horizons  of  management '^^  The 
adopted  requirement  parallels  the 
former  requirement,  and  thus  plans  that 
were  not  subject  to  the  shareholder 
approval  requirement  tmder  the  former 
rules  are  not  subject  to  shareholder 
approval  under  the  new  rules.  There  ere 
two  types  of  such  plans,  both 
established  as  trusts.  First,  plan  trusts 
containing  issuer  securities  where  less 
than  20  percent  of  the  securities  are  held 
by  insiders  are  excluded."*  Second, 
pension  and  retirement  plan  trusts  that 
have  broad-based  employee 
participation  are  excluded.'^*  The 
overall  effect  of  these  two  exemptions  is 
to  carry  forward  the  current  scope  of  the 
shareholder  approval  requirement;  most 
grant  and  awarid  plans  will  be  subject  to 
the  shareholder  approval  requirement, 
and  many  participant-directed  plans 
will  qualify  for  exemption  from  the 
requirement  because  of  the  manner  in 
which  they  are  structtn«d. 


intereat*.  but  providea  an  exception  for  tranafer* 
pur*uant  to  qualified  domeatic  relation*  order*.  See 
I.R.C.  414(p)  (28  U.S.C.  414(p)  (1988)).  Commenters 
auggeated  a  aimilar  exception  for  Rule  I6b-3(a)(2). 
Theae  transfers  would  be  an  exception  to  the  Rule 
ieb-3  restrictions  on  tranafernbility  of  derivative 
securities,  even  if  the  plan  ia  not  aubiect  to  aection 
4(n(a)(13),  and  an  exemption  from  section  ie(b)  is 
provided  for  such  transaction*  pursuant  to  Rule 
I0b-3(e)(3).  See  Abbe  v.  Cote,  411 F.  anpp.  923 
(SJ)J4.Y.  1975)  (court  found  an  exemption  for  an 
acquisition  pursuant  to  a  divorce  deoee). 

'^'  It  should  be  noted  that  companiea  may  be 
required  to  aaek  ahareholder  approval  for  their 
benefit  plan*  purauant  to  ttote  law  or  the  rule*  of 
aelf-regulatory  organization*.  See.  e.g..  N.Y.  Bu*. 
Corp.  Law  aection  505(d):  NYSE  Company  Manual 
aection  312. 

"*  Theae  plana  were  exempt  under  former  Rule 
lSa-8(b)  (17  CFR  24ai8a-8(b)).  The  pfareae  oaad  to 
that  rule.  ''con*l*t*  of  equity  aacuritiea  with  reaped 
to  which  reporta  would  otharwiae  be  required"  haa 
been  replaced  with  "consiat*  of  equity  aacuritiea 
held  by  peraon*  *ubied  to  *ection  ie(a)  of  the  Act" 
which  comport*  with  the  manner  to  which  tha 
former  Rule  waa  toterpretad. 

*''*  Theae  plana  were  exempt  under  former  Rule 
16a-8(g)(3)  (17  CFR  24ai8a-a(g)(3)).  Tha  pfareae 
u*ed  to  that  Rule,  'Vhoae  employees  generally  are 
the  benefidariaa  of  tha  plan."  has  been  replaced 
with  "providing  for  broad-baaed  employee 
partidpation."  which  comporta  with  the  manner  to 
which  tiie  former  rule  waa  toteipreted  and  ia  the 
same  phraae  uaed  to  Rule  18b-3(d)(2KiXA). 
diacusaed  infra. 


C.  Grant  or  Award  Transactions 

1.  Disinterested  Director  Provision  or    ■ 
Formula 

In  addition  to  meeting  the  general 
exemptive  conditions  of  Rule  16b-3  and 
the  shareholder  approval  requirement, 
grants  and  awards  of  equity  Bectuities 
tmder  an  employee  benefit  plan  must  be 
made  by  a  committee  of  two  or  more 
disinterested  directors  '*°  or  pursuant 
to  a  specific  formula.'*'  As  tmder  the 
reproposal,  the  disinterested 
administration  requirement  has  been 
strengthened  by  requiring  that  award 
decisions  be  made  by  directors,  who 
have  fiduciary  responsibilities  to  the 
company  and  shareholders.  Ui>on 
reconsideration,  the  reproposal  to 
extend  the  prohibition  against 
administrators  participating  in  any  plan 
of  the  issuer  to  one  year  following  such 
service  is  not  deemed  necessary  and  has 
not  been  adopted.  Instead,  the  former 
requirement  prohibiting  ]>articipation  for 
one  year  prior  to  serving  as  an 
administrator  is  retained.  The  Rule 
adopted  today  provides  that  it  is  a 
director's  actual  participation  in  a  plan, 
rather  than  the  eligibility  of  a  director  to 
participate,  that  affects  his  or  her 
disinterested  status.'** 

Where  an  insider  participating  in  an 
employee  stock  bonus  or  option  plan 
can  exercise  discretion  in  determining 
either  the  amoimt  of  securities  that  may 
be  acquired  or  other  material  terms  of 
awards  to  the  insider,  the  award  is 
treated  as  a  volitional  acquisition,  just 
like  an  open  market  purchase.  If  such  an 
acquisition  is  preceded  or  followed  by  a 
matchable  sale  of  a  securify  within  the 
statutory  six-month  period,  any  short- 
swing  profit  is  recoverable.  The 
disinterested  administration 
requirement  of  Rule  16b-3  is  designed  to 
prevent  insiders  from  having.  direcUy  or 
indirectly,  any  control  over  the  terms  of 
their  own  awards,  and  therefore 
removes  the  abilify  of  the  insiders  to 
time  their  acquisitions  imder  the  plan  to 
take  advantage  of  inside  information.  It 
also  provides  assurance  that  plan 
administrators  cannot  be  influenced  by 
their  own  expectation  of  awards  in 
plans  of  the  issuer  and  accordingly 
shields  them  from  any  potential  pressure 
from  insiders  to  act  in  a  less  than 
independent  fashion. 


>*o  Granta  and  awards  alao  may  be  made  by  the 
entire  Board  of  Diredors,  if  all  the  members  are 
diatotereatad  peraona. 

•••  Rule  ieb-3(c). 

***  Rule  ieb-4(c).  For  greater  clarity,  the 
definition  of  "disinterested  person"  has  been 
combtoed  with  the  distoterested  administration 
requirement 
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As  oiufar  fonnar  Ruk  ISIhS.  whare  a 
grant  of  bonus  stock  or  the  award  of 
darivativa  sacurltias  maets  tha 
conditions  of  tha  naw  Rule,  and  thus  is 
not  within  tha  oootrol  of  the  insidar.  that 
non-volitional  transTtion  la  an  exempt 
purchaaa.  Sinoa  tha  subatanthra 
decisions  oonoaming  tha  pant  are  nude 
by  disintaraated  adodnlatiators.  the 
grant  transactioa  is  not  one  that  the 
insider  can  cause  in  order  to  take 
advantage  of  inside  information  unfairly 
to  effect  a  short-swing  transaction. 
Awards  of  derivative  securities  meeting 
the  Rule  lOb-^  conditions  are  subject  to 
the  same  conditions  for  exemption  as 
grants  of  bonus  stock,  since  the  new 
rules  treat  derivative  securities  as  a 
form  of  beneficial  ownership  of  the 
underlying  equity  securldes.'** 

In  response  to  comments,  tiie 
disinterested  administration 
requirement  specifies  several  exceptions 
consistent  with  current  staff 
inteipretetton.  The  Rule  makes  it  clear 
that  a  director's  disinterested  status  is 
not  affected  by  participation  in  either  a 
formula  plan,  automatic  tai  operation,"* 
or  a  broad-based  participant-directed 
plan  such  aa  an  employee  thrift  plan."* 
The  Rule  specifically  provides  that  a 
director  may  chooaa  between  cash  or  an 
equivalent  amount  of  issuer  equity 
securities  in  lieu  of  the  director's  annual 
retainer  fee  or  meeting  fee  without 
affecting  the  director'a  disinterested 
status."*  Fmally.  as  provided  under 
former  Rule  lflb-3.  a  director  of  die 
issuer  is  disinterested  for  purposes  of 
ariministering  plans  that  are  not  open  to 
directors.**^ 

The  rule  provides  that  a  formula  may 
be  used  as  an  alternative  to 
disinterested  administration,  or  it  may 
be  used  in  tandem  vrith  decisions  made 
by  disinterested  administrators.*"  Such 
formulas  serve  as  a  substitute  for  the 
disinterested  administration 
requirement  by  automatically 
establishing  the  terms  of  awards.  As 
with  the  disinterested  administration 
condition,  the  rule  as  adopted 
strengthens  the  safeguards  associated 
with  use  of  a  formula  by  requiring 
greater  specificity  concerning  award 
terms  dian  is  currently  required.  The 
amount  price  and  timing  of  awards  to 
individuals  or  classes  of  employees 


■**  Sm  Mctloa  OLA.  $upni, 
■•«  Rnle  ieb-S(cX2)(i)(A). 

"••autaieb-accKJKiMB). 

'••  M>  M^^CcMSKINO.  Ito  ntm 
lodayaa.Mt 

•bUlty  to  chooM  b«twMB  atock. 
purpoM*  of  datafnioiDf  diilBi 
■taff  intotpntiv*  IMm  (Mh  M  5Sra 
Ak.  Qoiw  1. 1SS4  «•  1m«v 

•*•  trfB  lafc  Hi  MTKmni 

»••  Rnk  lSb-9(cM2). 


must  be  set  forth  tat  the  plan  or 
automatically  determined  by  the 
formula. 

2.  Six  Month  Holding  Period 

The  rule,  adopted  as  reproposed.  also 
conditions  the  exemption  for  grants  or 
awards  of  bonus  stock  and  derivative 
securities  under  an  employee  benefit 
plan  on  a  aix  month  holding  period.  If  an 
insider  fails  to  adhere  to  this  condition, 
and  aells  the  securities  writhin  the  six 
month  period,  the  Rule  16b-a  exemption 
for  the  grant  or  award  of  the  stock  or 
derivative  security  is  lost  and  the  sale  is 
matchable  with  the  grant  or  award 
transaction,  or  other  non-exempt 
acquisitions,  for  purposes  of  section 
16(b)  short-swing  profit  recovery.  The 
six  month  holding  period  provides  an 
additional  safeguard  against  short-awing 
transactions. 

A  total  of  six  months  must  elapse 
between  the  grant  of  the  derivative 
securities  and  the  sale  of  the  securities 
underlying  those  derivative  securities; 
the  tinUng  of  die  exercise  does  not  affect 
the  six  month  period.  Of  course,  if  the 
exercise  occurs  when  the  option  is  out- 
of-the-money,  the  exercise  would  not  be 
exempt  and  would  be  matchable  with 
any  sales  of  equity  securities  within  six 
months  before  or  after  the  exercise.  The 
out-of-the-money  exercise  will  not  affect 
the  exempt  status  of  the  grant 

3.  Treatment  of  Restricted  Stock  and 
Discount  Stock 

Under  the  new  Rule,  the  date  of  a 
grant  or  award  is  tfie  date  of  acquisition: 
if  die  acquisition  is  exempt  pursuant  to 
Rule  leb-S.  it  would  be  reported  on  a 
deferred  basis  on  Ponn  S,  or  may  be 
reported  earlier  on  Form  4.  Consistent 
with  prior  interpretation,  the  acquisition 
of  restricted  stock  containing  vesting  or 
forfeiture  provisions  likewise  is  deemed 
to  occur  as  of  the  date  of  grant  even  if 
not  vested  or  subject  to  risk  of 
forfeiture."*  If  die  stock  is  forfeited,  die 
forfeiture  would  be  reported  on  Form  5 
(or  earlier,  on  Form  4,  at  the  option  of 
the  insider)  as  a  cancellation  without 
value  received.  The  vesting  of  the  stock 
or  the  lapse  of  a  forfeiture  provision  is 
not  a  reportable  event  for  purposes  of 
section  1&"* 

Interpretive  questions  have  been 
raised  concemjjag  the  treatment  of 
discount  or  "cheap"  stock  pants.*** 


Cheap  stock  is  treated  die  aame  as  any 
other  right  to  purchase  equity  securities. 
Therefore,  awarda  with  a  fixed  exercise 
price,  euch  as  par  value,  will  be  treated 
as  the  award  of  a  derivative  security.**' 
However,  grants  or  awards  of  dieap 
stodc  or  ric^ts  having  a  floating  exercise 
price  at  a  discount  such  as  a  price 
related  to  a  percentage  of  market  value 
of  the  underlying  equity  security  on  the 
date  of  exercise,  are  deemed  to  involve 
acquisitions  of  neither  derivative 
securities  nor  equity  securities. *••  Thus, 
a  grant  of  these  rl^ts  is  not  a  section  18 
event  Commenters,  however,  were 
uncertain  about  the  application  of  the 
new  rules  to  the  exercise  of  such  rights. 
The  rule,  as  adopted,  clarifies  that  an 
insider  is  deemed  to  acquire  the 
underlying  equity  securities,  for 
purposes  of  Section  16(b),  when  the 
exercise  price  of  an  option  or  right  «vith 
a  floating  exercise  price  is  fixed."*  In 
the  cas«.  of  cheap  stock  «vith  a  floating 
price,  or  other  righta  with  a  floating 
price,  this  usually  occurs  at  exercise. 
Thus,  the  six  month  holding  period  . 
begins  at  exercise.  If  the  grant  of  the 
right  satisfied  the  conditions  of  the  grant 
or  award  exemption  of  the  Rule,  the 
acquisition  of  the  underlying  equity 
securities  would  be  treated  as  an  award 
of  an  equity  security  at  the  time  of 
exercise  and  would  be  exempt  from 
section  16(b),  subject  to  satisfaction  of 
the  holding  period. 

D.  Participant-Directed  Transactions 

The  Rule  as  reproposed  provided  four 
exemptions  for  transactions  in 
participant-directed  plans.  These 
exemptions  have  been  restructured  for 
clarity  and  modified  to  address 
commenters'  concerns  that  a  literal 
reading  of  the  conditions  as  reproposed 
would  render  the  exemptions 
unavailable  to  401(k)  pUins  and  other 
similar  stock  purdiase  plans.  In 
particular,  commenters  were  concerned 
that  the  reproposed  requirement  that  the 
plan  be  a  retirement  or  pension  plan 
could  be  read  to  preclude  thrift  plans 
from  qualifying  bMScause  they  provide  for 
in-service  withdrawals.  Concern  was 
also  raised  that  the  repropoaed 
requirement  that  the  plan  be  open  to  all 
employees  was  too  restrictive,  because 
there  may  be  separate  dasses  of 


>  ■•  Sm  «^  67B  HaoMMr  Cbi^  Ou.  aa  ISSO). 
>*•  A  M«a  kMS  bMB  aAM  to  te  tola  to  nAmI 

thli  pwHtoB. 

>*  ■  XhMvT  itoGk  ii  •  ri^  to  pwohM*  Itocfc  al  • 
detpdiaoouBt 


■**  Bacauaa  tha  axardaa  la  axaoDipt  vaAn  Riila 
ieb-a(b).  tbara  Is  no  kagar  a  naad  tat  aapaimta 
UitaipiaUta  rattoffcr  diaap  atock.  Sm  Ralaaaa  No. 
S4-18114Qja(«). 

>*■  Rula  laa-l(cXB).  Sm  aacHoiu  DOA  and  nU). 
$upra,  for  a  diaoiaaion  of  rishta  with  a  floattag 
anrdaa  pctea.  Sacaoa  IV  A  Uffn^  acMneaaaa  nyita 
with  floaUng  axardaa  pricaa  pvnted  tn  the  oontaxt 
of  a  iiaiWt^al  <iar<afi  piaa. 

»«  Rala  Mb-3(cHS). 
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employees  who  do  not  participate  in 
thrift  plans,  such  as  union  employees 
who  may  receive  different  pension 
benefits  pursuant  to  a  collective 
bargaining  agreement  The  Commission 
did  not  intend  to  change  the  ciirrent 
exempt  status  of  ti-ansactions  in  401  [k] 
plans  or  other  broad-based  thrift  plans 
under  Rule  ieb-3,  and  has  modified  the 
rule  to  avoid  such  a  result 

As  adopted,  the  rule  exempts 
specified  transactions  within  any 
participant-directed  plan  of  an  issuer,"' 
where  the  plan  satisfies  the  general 
exemptive  conditions  of  the  Rule  and 
has  been  approved  by  shareholders, 
where  required,  and  the  participant- 
directed  transaction  satisfies  one  of  four 
additional  sets  of  conditions  of  the  rule 
discussed  below.  Shareholder  approval 
is  retained  as  a  condition  for  those 
participant-directed  plans  that  were 
subject  to  the  condition  imder  former 
Rule  16b-3  because  they  coidd  not 
satisfy  the  conditions  of  former  Rule 
16a-6.  Those  plans  would  include 
director  plans  where  the  insider  can 
choose  periodically  between  cash  and 
securities  in  lieu  of  an  aimual  retainer. 

The  first  two  exempticms  are 
available  for  transactions  in  any 
participant-directed  plaiL"*  If  eiUier 
condition  is  met  and  the  plan  qualifies 
imder  Rule  ieb-3,  the  transaction  is 
exempt  First  transactions  in  sudi  a 
plan  are  exempt  when  the  participant's 
election  is  made  at  least  six  months  in 
advance  of  its  effective  date,  i.e.,  six 
months  prior  to  any  purchase  of  the 
securities  under  the  plaiL"^  Second,  an 
exemption  is  provided  for  transactioiu 
conducted  by  terminated,  retired,  or 
disabled  employees,  or  on  behalf  of 
deceased  employees,  to  settie  their  plan 
accounts,  because  the  timing  of  Uiese 
events  is  not  likely  to  present  the 
opportunities  for  abuse  that  section  16 
addresses."*  This  exemption,  as 
adopted,  differs  from  the  reproposal  by 
the  inclusion  of  a  death  and  retirement 
provision,  and  by  providing  that  the 
exempt  transaction  can  occur  on  the 
date  of  termination  or  retirement  rather 
than  being  deferred  for  six  months  after 
election. 

In  contrast  to  the  first  two 
exemptions,  the  third  and  fourth 


■**  Rule  iet)-3(d).  The  exemption  doea  not  apply 
to  tranaacUoni  in  aelf-diiected  individual  rettzemant 
accounts. 

'••  RuU  16b-3(d)(l). 

■•^  Rule  ieb-3(d)(l)(i).  For  example,  Insldara 
oouM  elect  to  receive  optiona  or  other  aacuritiea  in 
Ha*  of  their  annual  retainer  fe^  Aa  long  as  tha 
elecUon  oocuiad  at  least  six  moaths  prior  to  the 
Inplaaiantotloa  of  the  election,  and  waa 
taravocabla.  the  aoquiaitlon  would  be  exempt  &xim 
aectloa  ie(b). 

■••Ruleieb-3(d)(l)(U). 


exemptions  are  available  only  for 
participant-directed  transactions 
relating  to  a  thrift  pension,  retirement 
or  other  ongoing  stock  purchase  plan."' 
These  exemptions  are  provided  for 
transactions  imdertaken  as  a  result  of 
an  election  to  participate  or  to  change 
participation  levels  and  for  intra-plan 
transfers. 

The  third  exemption  provides  that  the 
initial  and  periodic  purchase 
transactions  resulting  from  an  election 
to  participate  or  an  election  to  change 
levels  of  participation  '<**  under  a  plan 
satisfying  general  exemptive  conditions 
of  the  rule  and  the  shareholder  approval 
condition  (where  applicable)  are  exempt 
if  four  safeguards  are  met  to  assure  that 
plan  transactions  are  ongoing  and 
routine. 

First  the  plan  must  be  broad-based 
and  not  discriminate  in  favor  of  highly 
compensated  employees.'"*  This  limits 
the  exemption  to  routine  plans  where 
wide  participation  and  equal  treatment 
of  all  participating  employees  limits 
insiders'  opportunities  to  engage  in 
short-swing  speculation. 

Second,  purchases  under  the  plan 
within  six  months  before  an  insider 
participant's  withdrawal  of  plan 
securities  (other  than  pursuant  to  a 
qualified  domestic  relations  order,  or  at 
death,  retirement  disability  or 
termination)  will  lose  their  exempt 
status  unless:  (i)  Following  with(h«wal, 
the  insider  ceases  purchases  of 
sectirities  imder  the  plan  for  six  months, 
or  (ii)  the  securities  so  distributed  are 
held  by  the  participant  for  six  months 
before  disposition.'**'  This  safeguard 


'**  Rule  ieb-3(d)(2).  Theae  exemptiona  are  not 
available  for  partidpant-diTected  plans  that  are  not 
ongoing  in  nature;  for  example,  certain  deferred 
compensation  plans  and  dirsctor-only  plans  permit 
a  dioice  between  aecurities  and  cash  on  a  one-time 
rather  than  a  periodic  baais.  Such  plana  ahould 
inateed  look  to  ^  exemption  in  Rule  10b-3(d)(lKi)- 

■**  A  note  to  the  rule  clariflea  tha  application  of 
aection  IS  to  inveatment  electiona  and  the  resulting 
transactions.  Tha  electiona  are  not  aub|ect  to 
aection  10  and  therefore  would  not  be  reported.  If 
not  exempt  from  aection  ia[b),  the  tranaactiona 
reaulting  from  the  election  would  be  reportable  on 
Form  4;  otherwiae  they  would  be  reportable 
voluntarily  on  Form  4  or  aa  required  on  Form  5. 

■•>  Rule  ieb-3(dH2)(iHA).  The  broad-based  and 
anti-diaciiminatioa  conditiona  replace  the 
repropoaed  requirement  that  the  plan  be  open  to  all 
employees.  A  plan  aatiafying  the  conditions  of  LR.C. 
410(b)  (20  U.S.C  410(b)  (1988)]  would  satisfy  the 
requirement  lor  broad-baaed  employee 
partidpation.  The  plan  cannot  be  a  "top  hat"  plan 
or  Ufflited  to  inalders,  but  muat  indude  other  claaaes 
of  employees.  The  anti-discrimination  requirement 
is  similar  to  LR.C  401(a)(4)  (20  U5.C  401(a)(4) 
(1988)).  and  a  plan  satiafying  LR.C  401(a)(4)  will 
satisfy  this  condition.  It  is  not  deemed 
discriminatory  to  baaa  contributions  or  benefits  on 
a  percentage  of  salary. 

»•»  Rule  18b-3(d)(2)(i)(B). 


imposes  a  penalty  on  early  withdrawal 
by  insider  participants  to  discourage 
non-periodic  transactions  generating 
short-swing  profit  and  serves  to 
encourage  long-term  investment 
strategies.'*' 

Third,  similar  to  the  second  safeguard, 
insider  participants  electing  to  cease 
participation  in  a  plan  may  not  renew 
participation  for  six  months.****  This 
penalty  is  likewise  intended  to 
discourage  insiders  from  using  a  plan  to 
make  purchases  on  a  one-shot  or 
episodic  rather  than  on  an  ongoing, 
routine,  basis. 

The  fourth  safeguard  is  applicable  to 
stock  purchase  plans,  such  as  section 
423  plans,'**  where  the  rights  have 
floating  exercise  prices  and  there  is  no 
obligation  to  purchase  the  stock  until  the 
date  of  exercise  or  purchase.  For  such 
plans,  the  imderlying  securities  must  be 
held  six  months  from  the  date  the 
exercise  or  purchase  price  is 
determined.'*'  Since  rights  to  purchase 
stock  at  a  price  that  floats  with  the 
market  price  provide  different 
opportunities  for  abuse,  the  six  month 
holding  period  requirement  commencing 
at  the  date  the  price  is  fixed  prevents 
insiders  from  profiting  in  a  short-swing 
maimer  by  selling  the  tmderlying  stock 


■<*  The  reproposals  would  have  required  that  in- 
service  withdrawab  be  accompanied  by  "significant 
penalties,"  without  further  specification.  Because  of 
commenters'  ooocenM  aa  to  what  would  oonstitato 
an  adequate  penahy.  tha  rule,  aa  adopted,  provides 
two  altemativa  penalties  to  accommodate  different 
typea  of  plans.  For  example,  aince  many  stock 
purchaaa  plana  are  not  retirement  plans,  the 
securitiea  often  are  diatributad  automatically  on  a 
periodic  basis.  For  these  plana,  it  may  be  more 
appropriate  and  practical  to  permit  participants  to 
elect  a  six  month  holding  period.  On  the  other  hand, 
in  the  case  of  thrift  plana,  distributions  often  are 
made  aa  a  reanh  of  an  acooomlc  hardahip,  and  a  six 
month  holding  period  requirwnent  oould  defeat  tha 
puipoae  of  tha  withdrawal  but  the  aix  month  ban 
itam  partidpatioa  aervae  aa  an  alternate  aafeguard. 

The  rule  as  sdopted  alao  cxempte  extraordinaiy 
distributions  of  all  of  the  iaaner's  securities  held  by 
the  plan  to  partidpanta.  ao  that  distributions 
resulting  from  oesaatian  of  the  plan  or  transfer  of 
plan  aaaete  will  not  be  aubjed  to  the  same 
restrictions  as  routine  withdrawals. 

*««  Rule  ieb-3(d)(2)(i)(C).  The  dedsion  to  ceaaa 
partidpation  or  deaease  partidpation  is  neither  a 
purchase  nor  sale  that  requires  an  exemptiaa  from 
section  10.  but  the  reatridioas  upon  such  decisions 
are  a  condition  to  exemption  for  the  ongoing 
purchases. 

"•  LR.C  423. 

*»«  Rule  10b-3(d)(2Hi)(D).  Unlike  thrift  plana, 
partidpante  in  aactian  423  plans  generally  do  not 
purchaaa  aecuritiaa  until  the  end  of  an  "option 
period"  of  six  months  to  a  year,  often  at  a  discount 
such  as  85  percent  of  market  value.  Partidpants 
commonly  have  the  ability,  until  the  last  day  of  the 
option  period,  to  change  their  election  to  partidpate 
in  the  plan  and  receive  a  refund  of  all  monies 
withheld.  If  the  plan,  however,  establishes  s  fixed 
purchaaa  price,  rather  than  a  floating  inica,  or  does 
not  permit  the  participant  to  cancel  plan  purchases 
retroactively,  tlie  six  month  hokling  period 
requirement  is  inapplicable. 


Fwknl 
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raostvM  froni  tuch  ri^Bts  wUiiiii  ibc 
months. 

Tm  lourlh  snd  flnal  paitivlpuit- 
directed  plan  exemption  coven 
acquisitions  of  employee  sacnritles  or 
dispositions  of  such  securities  in 
connection  with  transfers  among  fonds 
within  a  thrift  plan,  where  the  intra-jrfan 
transactions  occur  during  a  qaarteily 
ten-day  window  period  beginning  on  the 
third  day  after  release  of  die  issner's 
qoaiteriy  financial  faiformatfon.  if  the 
hisider  has  not  vrithin  the  prior  six 
months  made  an  election  to  effect  an 
intra-plan  transaction  involving  the 
issuer's  securities.'"^  Thus,  an  Insider 
could  make  an  faitra-plan  transfer  during 
one  of  four  window  periods  as  long  as 
there  is  only  one  electian  per  six  monA 
period,  or  two  wrindow  periods  in  a  year. 
Theee  window  periods  coincide  with  die 
release  of  the  issuer's  quarterly  financial 
reports,  which  serves  as  a  safeguard 
against  the  insider  having  material 
informatioo  that  the  public  does  not 
have.  The  six  month  period  is  designed 
to  prevent  an  insider  firom  electing  to 
purdiase  issuer  securities  by 
participating  in  an  employer  securities 
fund  and  thn  electing  to  sdl  such 
securities  by  transfscring  out  of  the  fund 
within  six  months,  or  vice  versa. 

K  Stock  Appreciation  Right* 

SARs  that  may  be  setded  only  for 
cash,  where  either  the  award  satined 
dw  oondiiioiis  of  Rule  iab-4(c)  or  die 
cash-only  SAR  may  be  redeemed  or 
exercised  only  cpon  a  fixed  date  of 
redemption  at  least  six  months  after 
award,  or  upon  deadk  retiraaent, 
disability  or  tenninatioa  of  eoqtloyment 
are  not  deemed  to  be  derivative 
securities  and  are  exempt  firom  section 
l&x*  In  contrast  SARs  setUad  for  stock 
are  derivative  securities  and  are 
accorded  the  same  treatment  as 
opdons.***  SARs  dut  can  be  setded  In 
eidier  cash  or  stock,  but  are  setded  in 
cash,  are  treated  as  an  exaiciee  of  an 
option  (generally  en  exemjH  transaction) 
and  the  simultaneous  sale  of  the 


•"  aula  life4(<n(INin:  M*  ato  Ma  Mb-IMm. 
Allbw^dito  iiwpMf  ^partilfcswjefair  varied 

diractad  inlra-pUii  tranaactioaa  pnaant  dUbNai 
oppoftwiitlaa  for  abgaa  and.  diaraiora. 
jaAaf^aaf 
jai<idn»>iHi<we^M— laf 

thaSABaa 


underiyii^  stock.***  If  die  cash 
setdement  satisfies  the  conditions  of  the 
safe  haibor,  the  sale  upon  the  receipt  of 
cash  is  exampt  from  sactioa  18(b).  The 
rule  continues  to  impose  oooditioDS  of 
shareholder  approval  issoar  infionnation 
availability,  disintatestad 
administration,  exardse  of  die  SAR  only 
during  a  window  period  except  la 
specified  situations,' ' '  and  a  six  month 
holding  period  from  the  acquisition  of 
the  right  to  the  date  of  the  cadi 
setdement' *■ 

Apart  from  traditional  SARs.  other 
securities  or  rights  related  to  die 
securities  have  been  deemed  SARs 
under  cuirent  staff  interpretation  where 
there  is  a  right  to  receive  cash  fai  return 
for  the  surrender  of  the  ri^t  or 
securities.  For  example,  the  r^t  to 
surrender  securities  to  satisfy  tax 
withholding  consequences  of  an  option 
exercise  is  deemed  an  SAR 
equivalent**'  A  right  diat  by  its  terms, 
affords  an  opportunity  to  receive  cash 
related  to  an  appredatioo  in  the  wslue  of 
the  underiying  equity  securities  will  be 
treated  as  an  SAR.  but  other  derivative 
securities  or  underlying  equity  securities 
that  do  not  have  a  cash  component  will 
not  be  so  treated.  The  ability  to  receive 
cash  in  certain  circumstances,  such  as  a 
change  of  control  creates  a  cash 
component  similar  to  a  grant  of  an  SAR. 
The  addition  of  a  cash  component  must 
satisfy  the  conditions  of  Rule  16b-3  for 
exemption."* 


SA«  «Mt  aMjr  ka  aataad  hr  aMak.  ar  oaah  Hd 

•tock.  wooU  ba  lapartad  at  VHt  Md  ail#Ma  hr 
tha  axatdaa  axamptioB  of  Bata  Mb  S|t>)- 


*>•  likawlaa.  an  SAJt  grantad  la  tandam  with  a 
•tock  opttoB,  awfa  lka(  Am  axardaa  of  ana 
autoiBMicaUir  caacaia  tka  atfaaa.  Witt  ba  toaalad  tfw 
•ama  aa  aa  SAR  tkal  oaa  ba  aalttad  ailbar  tai  caik  or 
•tock.  Tha  lact  thai  Iba  SAS  ^anlad  hi  tandam  with 
a  atock  opMas  can  ba  aattlad  aoiy  bi  caah  and 
otharwiaa  could  aatlafy  tba  axdnaiaa  of  Rula  18a- 
1(c)(3)  If  it  waf«  grantad  aloaa  doaa  not  dunga  Iha 
analyala. 

*"  Tba  alaction  to  axardaa  ^  SAR  for  caah.  or 
to  withhold  aharat  undartyiag  an  option  to  aatiafy 
tax  wltfaliolding  requiramanta,  nniat  ba  mada  during 
thla  qoartarly  window  pariod,  or  Iha  alaction  aajr 
ba  aMda  tai  advanca  but  taka  affad  aa  of  tba  naxt 
window  pariod. 

"■  Rula  18^.3(6].  Ona  of  tba  coodiUona  of  ttia 
aata  haibor  la  that  tba  laaaar  raiaaaaa  iafannation 
on  a  ragttlar  baaia.  Rula  ieb-a(a)tlXU)  baa  baan 
Bodifiad  to  auka  It  daar  that  a  praaa  ralaata  la 
aufBdant  whothar  or  not  H  raaidts  hi  actual 
pabbcatiaa 

■'* /d^  An  axardaa  of  an  option  can  ba  a  laxahla 
avant  nndar  Iha  blamal  Ravanna  Coda.  Many  plana 
pannlt  optioa  boldara  to  aarraodv  aena  of  tba  atock 
that  would  ba  laoaivad  opoa  axardaa  to  aatiafy  Ilia 

wBllLljIllllig  t««  lliMJlll— t.  TW«  t-hnlra  ^m  «liii<l» 

to  a  cadi  aattianaBt  fNbn  af  an  SAR  and  baa  baan 
traatad  aa  anch.  Sm,  aji.  Mor/am  Stanky  Crnvk 
/he  Quaa  12.  ISSO).  TUa  telaipiataUon  baa  baan 
codiflad  inlaarala. 

■•«  Stair  tataiprativa  latlan  taaoad  aadar  Iha 
fonnar  ndaa  tocoadataol  artlh  ttda  poattton  aajr  not 
ba  raliad  apon  for  tranaadtoM  occnriiV  aftar  Iba 
affacttradatoef  lbaiiawi«laa.aMa^  Wanaar- 
lamAartCa  (Tab.  MSSO)  (caah  OBipcBautaddad 
to  laaindad  dock  imadlataly  prior  to  changa  of 
oootrol  traatad  aa  an  SAR  wttboMl  new  aix  BMNilh 
holding  pariod  faquiiamaoi}. 


F.  CanceUationB,  Expiratioim, 
Sumnden.  and  Qualified  Domestic 
Relations  Orders 

Historically.  Rule  16b-3  has  provided 
an  exemption  for  specified  dispositions 
of  plan  securities,  including 
cancellations  and  expirations.  The 
proposals  provided  similar  exemptions. 
The  reproposals  added  a  condition  for 
exemption  that  the  canoellatioa. 
expiration,  or  surrender  must  not  be 
accompanied  by  the  receipt  of 
consideratioa.  Concern  was  expressed 
that  a  cancellation  of  an  option 
accompanied  by  a  grant  of  a  new  option 
would  not  be  exempt  As  a  result  the 
Rule  adopted  today  provides  a  specific 
exemption  for  cancellations  attendant 
on  grants  of  replacement  options.'** 
Additionally,  an  exranption  for  a 
disposition  oi  plan  securities  pursuant  to 
a  qualified  domestic  relation  order  has 
been  added.*** 

G.  Distributions  From  a  Plan 

The  mle  adopted  today  makes  it  clear 
that  the  exemption  for  distributions 
applies  to  participant-directed  plans  as 
well  as  di^butions  from  grant  or 
award  plans  if  the  conditions  of  die  rule 
are  satisfied.'**  Since  securities  are 
deemed  purchased  when  acquired  under 
the  plan,  distributions  from  a  plan 
simply  represent  a  chan'-e  fiom  indirect 
'  to  direct  ownership.  Thus,  it  is 
appropriate  to  apply  the  exemption  to 
distributions  from  either  type  of  plan.'*' 
The  exemption  applies  only  to 
distributions  of  equity  securities,  not 
cash  payments  in  lien  of  the  equity 
security.  If,  for  example,  the  insider 
surrenders  500  shares  of  stock  in  his  or 
her  account  to  the  isso«'  for  cash,  the 
receipt  of  cash  would  be  deemed  a  sale 
of  the  500  shares  for  purposes  of  section 
18.'»* 

V.OdMrRulas 

A.  Pro  Rata  Rishts.  Stock  Splits  and 
Stock  Dividends 

In  response  to  comment  received,  the 
reprop<Med  rule  exempting  the  pro  rata 


•>•  Rula  lSb-3(IKl).  CaaoaHationa  widMMrt  vahN 
racaivad  ara  aa  kag*  adihaaaad  in  Rala  ISli-S 
bacauaa  thay  ara  axampi  nndar  tba  ganeral 
darivativa  aacuritiaa  ruk.  Rda  ieb-e(d). 

■••RdaMb-StfXS). 

■"Ralaiab.^ 

"*  Tha  (apropoaad  raquiramanl  that  paat 
acquiaitiooa  ba  raporlad  prior  to  or 
contanporaaaowaly  wMa  laa  dMributioa  baa  iMan 
iliililiiil lamij 

■ '*  Caah  dIaMbviioaa  bom  a  plan  fund  or 
account  nnralalod  to  aqnily  tacaritiaa  of  tha  laaaar 
aia  not  aubiad  to  aactioa  IS.  Thna,  If  an  Inaldar 
withdrawa  caah  tram  hia  or  bar  faitarad  in  iha  plan'i 
monay  maricat  fund,  thla  avant  would  ba  ndlbar  a 
purchaaa  nor  a  aaJa  for  pttipoaaa  af  wtcHoB  IS. 
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grant  of  subscription  ri^ts  has  been 
modified  to  include  an  exemption  for  die 
acquisition  of  pro  rata  grants  of  ri^ts  to 
all  holders  of  a  class  of  equity  securities 
registered  under  section  12  of  the 
Exdiange  Act"*  As  commenters 
pointed  out  there  is  no  reason  under 
section  16  to  distinguish  subscription 
fi^ts  bom  other  rights,  sudi  as  a 
repurchase  ri^t  or  "poison  pill."  that 
are  awarded  pro  rata  to  all  holders  of 
the  underlying  equify  security  registered 
under  section  12,  since  the  opportunify 
for  the  abuse  addressed  by  section  16  is 
limited  whoe  all  shareholders  are 
treated  equally.  When  subscription  or 
similar  ri^ts  are  exercised,  die 
transaction  is  treated  as  the  exercise  of 
a  derivative  security  and  is  reported 
accordin^y."* 

The  rules  as  proposed  would  have 
exempted  stock  qilits  and  stock 
dividends  from  section  ie(b)  but  would 
have  required  the  transaction  to  be 
reported  on  Fonn  5.  The  Commission 
has  concluded  that  neither  section  16 
reporting  nor  short-swing  liabilify 
should  apply  to  stodc  splits,  stock 
dividends,  or  grants  of  rights  where  the 
grants  are  provided  pro  rata  to  all 
security  holders,  as  diese  are  non- 
discretionary  transactions,  and  do  not 
present  the  opportunity  for  abuse 
intended  to  bis  addressed  by  section  1& 
Information  regarding  stodc  splits  and 
stock  dividends  is  readily  available  to 
the  public  throu^  issuer  press  releases 
and  periodic  Commission  filings. 
According,  the  exemption  {novides 
bodi  a  reporting  and  short-swfaig  profit 
recovery  exemption  for  pro  rata  awards 
such  as  subsci^tion  righta  or 
shardioider  rights,  as  well  as  changes  in 
the  number  of  equity  securities  owned 
pursuant  to  pro  rata  stock  splita  and 
stodi  dividends.  Should  the  holdings  of 
an  insider  change  as  a  result  of  such 
eventa,  the  insider  may  note  the  reason 
for  the  change  in  the  space  provided  on 
the  Form  4  or  Fonn  5.*" 

B,  Canadian  Issuers 

The  reproposals  contained  an 
exemption  for  reporting  persons  ai 
Canadian  issuers.  The  Commission  has 
determined  not  to  adopt  the  exemption 
at  tills  time.  The  matter  will  be 
considered  in  connection  with  the 


***Rulaiaa-«.Thi«nla 
lOb-SaadlSb-ia 
■••WUIilba 


Commissioe's  proposed 
multijurisdictional  disdoeure  system.'" 

C.  Owner  t^Any  Security  of  the  Issuer 

The  Commission  continues  to  believe 
that  a  shareholder  does  not  lose 
standing  to  sue  under  section  16(b)  by 
virtue  of  the  fact  that  as  a  result  of  a 
business  combination  transaction,  the 
shardiolder  is  divested  of  ownership  of 
shares  in  the  company  in  whose 
securities  the  diort-swing  profita  are 
alleged  to  have  been  made."*  However, 
in  light  of  the  fact  that  die  Supreme 
Court  has  9'anted  certiorari  in  the  case 
olMeadell  v.  Gottust,  the  Commission 
has  determined  not  to  adopt  the 
proposed  definitton  of  "owner  of  any 
security  of  the  issuer"  "*  at  this  time. 

D.  Section  18(d)— Maiket  Makers 

The  Commission  also  has  determined 
not  to  adi^t  proposed  Rule  16d-l  at  this 
time.  Prior  interpretations  and  no-action 
letters  under  section  16(d)  remain  in 
effect 

In  addition,  questions  have  been 
raised  concerning  the  applicabilify  of 
section  16(d)  to  transactions  on  a 
national  securities  exdiange  that  are 
incident  to  over-the-counter  market 
making  activities.  Persons  making  a 
maiket  on  a  national  securities 
exchange  are  not  eligible  for  the  section 
16(d)  exemption.  However,  section  16(d) 
has  been  interpreted  by  the  staff  to 
exempt  purchases  and  sales  of  closed- 
end  fund  shares  by  an  affiliated  market 
maker  for  iU  trading  account  even 
though  the  shares  may  be  purchased  on 
a  national  securities  exchange,  if  the 
transactions  occur  in  the  ordinary 
course  of  business  for  the  purpose  of 
maintaining  a  foreign  over-the-counter 
maiket  for  the  securities  and  die 
purchases  and  sales  are  in  response  to 
actual  or  antidpated  demand  of  its 
customers  in  the  foreign  market"*  This 


Ridaa 


RalalSb-1 
Rala 
Mb-S  baa  baaa  laaiBBbaNd  iato  lal^ 
■**  Tba  aama  la  Ima  If  dia  axardaa  prica  or 
af  ahana  aadmlyiag  a  dadaattva  aacarlly 


dividand. 


**«  Soe  ReleaM  No.  33-0879  (Oct  22. 1990)  (55  FR 
46288). 

■**  Sot  Brief  for  tha  Securitlea  and  Exchanga 
Conuniadaa.  Amicm  Carina^  MaadUST  r  Golkut, 
900  F.Sd  72*  (2d  Or.  laSSI.  aartrnmad  SB  U.SJ.W. 
3480  (UA  Ian.  7,  lOBt)  (No.  80-85^. 

*"  PropiMad  Rula  18a-l(h).  lepropoaad  Rula  lea- 
Ks). 

***  Sm  NomunSacurHmt  Co^  Ltd.  (Norembar  1. 
1980).  In  CJLA.  Realty  v.  TriSouth  Inwtetmmlt,  738 
P Jd  73  fad  OMSS^b  iia  ooort  baU  ttat 
tranMctiana  in  Iha  aadariyiag  ooawaa  atock.  wUcb 
waa  Uatad  on  a  aatioaal  aaenrltiaa  axchaagak  waia 
axampi  uadar  aectioa  18(d)  arbeia  Iha  tranaactiana 
wara  inddantd  to  fta  maintenanoa  of  aa  ova^tha- 
countar  BMdcat  to  dabaalaiaa  oaavartibia  into  Iha 
oommoa  atodc  hi  fnt  caaa.  Iha  coatvartiHa 
dabanturaa  wara  tradad  ovar^the-counter  while  the 
undariying  common  atodi  waa  liatad  on  a  natltnal 


inteipretation  is  extended  to 
transactions,  even  diose  made  on  a 
national  securities  exchange,  that  are 
inddent  to  the  establishment  or 
maintenance  of  a  domestic  or  foreign 
over-the-coantw  market  provided  that 
the  transactions  are  in  the  ordinary 
course  of  die  dealer's  business  in 
providing  liquidity  in  the  over-the- 
cotmter  market  and  die  securities 
purchased  on  a  national  securities 
exchange  are  held  in  die  dealer's  trailing 
account  to  be  used  solely  for  providing 
liquidity  and  not  for  investment 

VL  Compiiaiica  With  SactioD  li(a) 

A.  Delinquent  Reporting  Under  Section 
16(a) 

Comphanoe  with  sectioo  16(a) 
continues  to  be  a  problem."*  despite 
publidy  expressed  Commission  concern, 
continued  enforcement  actions  against 
delinquent  filers,  and  recent  legidatton 
that  permita  the  Commission  to  seek 
fines  for  section  16(a)  vic^tions."*^ 
Althou^  die  percentage  of 
delinquendes  has  decreased  in  the  past 
two  years,  it  continues  to  be 
unacceptabfy  high. 

B.  Item  405  of  Regulation  S-K 

To  address  the  non-compliance 
problem.  Item  406  of  Regulation  &-1C 
adopted  today  requires  a  registrant  *" 
to  disdoee  in  proxy  and  infbrmation 
statements,  Fonn  104C  reports,  and 
Fonn  N-SAR  reports  information 
regarding  delinquent  sectioo  16  filings 
by  insiders."*  A  registrant  must 
identify  by  name  its  insiders  who, 
during  die  fiscal  year,  reported 
transactions  late  or  failed  to  file 
required  reports,  and  must  disdoee  the 
number  of  delinquent  filings  and 


**T  During  calendar  year  1988.  approximately  37 
percent  oi  reportaoia  naikat  traaaactioftt  were  nleu 
more  than  dvaa  daya  lata.  Par  cakadar  year  1980 
the  delinqaancy  aato  waa  M  paroaaL  For  the  Brat 
ten  moatha  of  calaadar  year  isaa  tha  rata  waa  21 
percent  Thaia  figuiaa  do  not  take  Into  account 
required  Ponna  3  aad  4  that  never  have  been  filed. 
See  o/w  aadtaa  VDLA  of  bott  the  Proposing  and 
Repropoaing  Baiaaaaa. 

'"  "Sacuritiaa  BBiorceawat  Ramadiea  and  Paaay 
Stock  Relonn  Ad  of  ISOa"  &  847.  Public  Uw  100- 
429. 

■*■  Regiatmnta  having  a  dan  of  equity  tecuritiea 
registered  punuant  to  lection  12  of  the  Exchange 
Act.  doaad-ead  to««atniaal  companie*  registered 
under  Iha  InvaatmanI  Company  Act  and  bedding 
compaaiaa  legialarad  andar  die  Public  Utility 
Holdiag  Company  Ad  of  1935  are  subject  to  Item 
406. 

■*o  Item  406(a).  Sudi  disdosure  will  be  required 
in  definitive  proxy  or  Information  statements  and 
will  not  create  a  aaparato  obligation  to  file 
prelimioaiy  proxy  or  tafermatlan  atatements.  This 
disdoaora  ia  leqt^ed  to  part  m  of  Fonn  10-K.  or 
maybe iaooiporatad  by  lefei eiiLC  rron  lae 
definitive  proxy  or  Information  itAtement  as 
required  by  Form  lO-K. 


7280 


Fwiewl  Ragtoter  /  Vol.  56.  No.  35  /  Thursday.  February  21.  1991  /  Rules  and  Regdationg 


transaction*  for  each  luch  insider.  It  is 
not  necessary  to  disclose  the  details  of 
the  late  reported  transactions.  Upon 
further  consideration,  the  Commission 
has  determined  not  to  adopt  the 
proposal  to  require  registrants  to 
disclose  their  procedures  to  assist 
insiders  with  their  section  ie(a) 
compliance,  since  such  a  requirement 
would  not  likely  result  in  disclosure 
useful  to  shareholders. 

Item  405  requires  a  registrant  to 
disclose  any  known  late  filing  or  failure 
by  an  insider  to  file  a  report  required  by 
section  16(a].">  As  stated  in  the 
proposing  releases,  a  registrant  will  not 
be  liable  for  incorrect  disclosures 
pursuant  to  Item  405  if  the  information 
reported  is  consistent  with  the 
information  disclosed  on  the  Forms  3, 4 
and  5  or  amendments  sent  to  the 
registrant  by  the  insider  pursuant  to 
Rule  16a-3(e).  A  registrant  does  not 
have  an  obligation  under  Item  406  to 
research  or  make  inquiry  regarding 
delinquent  section  ie(a)  filings.  Any 
form  received  by  the  registrant  within 
three  calendar  days  of  the  required  filing 
date  may  be  presumed  to  have  been 
filed  with  the  Commission  on  a  timely 
basis.'**  An  issuer  may  rely  on  a 
written  representation  from  the  insider 
that  no  Form  S  filing  is  required***  The 
Item  has  been  reviMd  to  make  it  clear 
that  while  the  registrant  must  retain  the 
written  representation  for  two  years, 
failure  to  do  so  does  not  violate  the 
Commission  rules,  but  simply  removes 
the  safe  harbor  protection  for 
responsibility  for  incorrect  disclosure. 

If  a  particular  transaction  or  holding 
has  not  been  reported,  the  insider 
should  amend  the  original  filing  or  make 
a  new  filing  to  report  the  transaction.**^ 
The  transaction  reported  in  an  untimely 
manner  would  be  disclosed  pursuant  to 
Item  405  for  the  fiscal  year  in  which  the 
report  was  filed,  even  if  the  transaction 
related  to  and  should  have  been 
reported  in  a  prior  fiscal  year.*** 

Delinquent  filings  reported  prior  to  the 
effective  date  of  the  new  rules  are  not 
required  to  be  disclosed  pursuant  to 
Item  405.  Although  not  disclosed  in  the 
proxy  statement,  such  delinquencies 
nonetheless  are  violations  of  section 
16(a).  On  or  after  the  effective  date  of 


■■>  A  known  bihn*  to  Bk  wooM  inchid*.  bat  not 
to  UndtMi  to.  •  faihirt  to  tU«  •  Form  S,  which  >• 
ivqnlMd  of  all  taMkfan,  and  •  blho*  to  ill*  a  Ponn  S 
In  tto  atone*  of  a  writtn  tapmautotioa  by  tto 
laaidar  Itol  no  anch  fllli«  is  nquirad 

■*■  lt«n  «»(bXl). 

"•lto««(bX2). 

*•*  Fcea  dtamarioB  of  tto  InaUkr'a  daty  to 
ravtow  paat  traaaactiaaa  to  aacattaln  whodkar  all 
raqnind  laporta  to*«  bMn  filad,  «w  aactioa  n.C2. 

■**  Sm  Note  to  Itam  40S(a). 


the  new  rules,  if  a  registrant  receives  a 
Form  3, 4,  or  5  during  the  fiscal  year 
reporting  holdings  or  transactions  that 
were  required  to  have  been  reported  at 
an  earlier  date,  disclosure  of  delinquent 
filers  under  Item  405  would  be  required. 

To  assist  the  Commission  and 
shareholders  in  identifying  those 
registrants  disclosing  delinquent  filings 
or  transactions  by  insiders,  the  cover 
page  of  Form  10-K  has  been  amended. 
Registrants  will  check  the  designated 
space  on  the  cover  page  if  disclosure  of 
delinquent  filers  pursuant  to  Item  405  is 
not  contained  in  the  Form  and  will  not 
be  contained  in  the  proxy  or  information 
statement  incorporated  by  reference.  If 
at  the  time  of  filing  the  Form  lO-K  the 
registrant  does  not  yet  know  whether 
such  disclosure  will  be  contained  in  the 
proxy  or  information  statement  or  the 
Form  10-K  amendment  containing  the 
part  in  information,  the  box  should  not 
be  checked.  If  the  box  is  not  checked, 
this  will  not  be  taken  as  a  statement  that 
there  will  be  Item  405  disclosure  of 
delinquent  filers,  but  rather  that  the 
registrant  may  not  have  the  requisite 
knowledge  at  the  time  the  Form  10-K  is 
filed.««« 

Vn.  Transition  to  New  System 

A.  General  Application 

All  of  the  rules  adopted  today,  except 
for  Rule  ieb-3.  Item  405  of  Regulation  S- 
K.  and,  in  certain  cases.  Rule  16b-6(b] 
become  effective  May  1, 1991  ("effective 
date").  As  discussed  below,  a  phase-in 
period  until  September  1. 1992  is 
provided  for  employee  benefit  plans. 
Disclosure  of  delinquent  filers  under 
Item  405  will  be  required  for  registrants 
whose  fiscal  year  ends  on  or  after 
November  1. 1991.  In  general,  the  Rule 
16l>-6(b)  exemption  for  specified  option 
exercises  is  effective  May  1, 1991, 
subject  to  a  six  month  holding  period 
requirement  as  discussed  below. 

There  is  no  "grandfathering"  of  the 
former  rules.  Thus,  no  benefit  plan  or 
reporting  person  will  be  entitled  to  rely 
on  the  former  rules  once  the  new  rules 
are  phased  in,  except  as  to  reporting  and 
transactions  conducted  prior  to  the 
effective  date  of  the  new  rules.  Staff 
interpretations  inconsistent  with  the 
new  rules  may  not  be  relied  upon  for 
transactions  occturing  after  the  effective 
date  of  the  niles  and  the  related  phase- 
in  schedule. 

The  new  rules  affect  the  application  of 
section  16  to  various  persons.  Those 
subject  to  section  16  imder  the  new  rules 
will  be  required  to  file  a  Form  3  by  the 
later  of  May  1. 1991.  or  10  days  after 
becoming  an  officer,  director  or  ten 


percent  holder,  if  they  have  not  already 
filed  one  under  the  former  rules. 
Transactions  made  prior  to  the  effective 
date  by  persons  becoming  insiders 
solely  as  a  result  of  the  new  rules  would 
not  be  reportable,  or  subject  to  short- 
swing  profit  recovery.  Persons  ceasing 
to  be  insiders  as  a  result  of  the  new 
rules  should  file  a  Form  4  by  May  1, 1991 
(or,  in  the  case  of  transactions 
conducted  in  April  1991,  by  May  10. 
1991)  disclosing  all  reportable 
transactions  prior  to  the  effective  date 
that  have  not  yet  been  reported.**' 
Unlike  other  situations  where  insider 
status  is  terminated,***  those  persons 
ceasing  to  be  insiders  by  operation  of 
the  rules  adopted  today  will  have  no 
post-termination  reporting  obligations. 

Transactions  required  to  be  reported 
under  the  new  rules,  but  not  under  the 
former  rules,  would  be  reportable  as  of 
the  effective  date  of  the  rules.*'*  Thus, 
all  transactions  conducted  on  or  after 
May  1, 1991.  would  be  reportable  unless 
exempt  from  reporting  under  the  new 
rules. 

Transactions  occiuring  prior  to  the 
effective  date  that  were  exempt  under 
the  former  rules  would  continue  to  be 
exempt  &t>m  the  short-swing  profit 
recovery  provisions  of  section  16(b). 
even  if  such  transaction  would  not  be 
exempt  if  made  under  the  new  rules. 
However,  transactions  not  exempt  from 
section  16(b)  under  the  former  rules  that 
are  conducted  prior  to  the  effective  date 
would  continue  to  be  matchable  with 
non-exempt  transactions  conducted 
after  the  effective  date  for  short-swing 
profit  recovery  purposes. 

The  new  Forms  3. 4.  and  5  should  be 
used  for  any  filings  after  May  1. 1991.**° 
Form  S  must  be  filed  within  45  days 
after  the  registrant's  fiscal  year-end 
following  the  effective  date  of  the  new 
rules,  even  where  the  year-end  occurs  a 
short  time  after  the  effective  date,  to 
reflect  (1)  transactions  exempt  from 
section  16(b)  that  took  place  on  or  after 
May  1. 1991  not  previously  reported,  and 
(2)  holdings  and  transactions,  whether 
or  not  before  the  effective  date,  that 
were  required  to  be  reported  on  a  Form 


***  Saa  tto  Inalnictioo  to  Itan  10  of  Fonn  lO-JC 


■**  Tto  Inaidar  ahoold  uaa  tto  old  fonna  to  report 
thaaa  tranaactkma  and  ia  ancouratad  to  note  on  tto 
Fom  4  ttot  tfala  ia  axpactad  to  to  tto  final  filing.  For 
a  diacuaaioa  of  tto  inaidar't  duty  to  diadoaa 
unraportad  tranaacttona.  $e*  aactioo  ILC2,  $upra. 

**•  Saa  aaction  OAa  Mwra 

***  For  axampla,  option  granta  paranant  to  Rule 
leb-S  and  dividind  lainvaatwant  plan  tranaactiona 
wara  not  raquiiad  to  to  reported  under  tto  former 
ralea,  but  muat  to  laported  oa  Form  B  under  tto  new 
rulea. 

**"  Copiea  of  now  ibma  can  b*  raqoaatad  from 
tto  Commiaaiaa'a  pvbiicationa  unit  at  (208)  272-7460 
or  (202)  272-7461. 
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3  or  4,  but  were  not  so  reported  by  the 
due  date  of  the  Form  5. 

B.  Derivative  Securities 

Derivative  securities  not  previously 
reported  that  were  acquired  imder  the 
former  rules  should  be  refwrted  on  the 
first  form  otherwise  required  to  be  filed 
after  May  1.  Holdings  of  derivative 
securities  shotild  be  reported  regardless 
of  whether  they  are  presently 
exercisable  or  vested.'** 

The  new  exemption  for  exercises  on 
or  after  May  1  of  options  that  are  not 
out-of-the-money  ***  will  apply  to 
options  acquired  under  the  former  rules 
in  the  following  manner.  For  options 
acquired  imder  a  Rule  16b-3  plan,  the 
exemption  is  available  if  at  least  six 
months  elapses  between  the  acquisition 
of  the  option  and  the  disposition  of  the 
underlying  securities.  For  other 
derivative  seciuities,  the  derivative 
security  must  be  held  six  months  from 
the  date  of  acquisition  and  may  not  be 
exercised  during  this  time.  If  the  insider 
does  not  comply  with  the  six  month 
holding  period  requirement,  the  newly 
adopted  exemption  for  the  exercise 
would  not  be  available. 

Staff  interpretation  under  the  former 
rules  will  continue  to  apply  to  cash-only 
instruments  [e.g..  phantom  stock  or 
performance  units)  awarded  prior  to 
May  1, 1991.  On  or  after  that  date,  an 
award  of  a  cash-only  instrument  will  not 
be  deemed  a  derivative  security  under 
Rule  16a-l(c)  if  the  instnmient  has  a 
fixed  date  of  redemption  or  its  grant 
complies  with  the  disinterested 
administration  requirement  of  either 
former  or  adopted  Rule  ieb-3.*** 


C  Employee  Benefit  Plans 

While  the  new  reporting  rules  tmder 
section  16(a)  concerning  employee 
benefit  plan  transactiooii  become 
effective  on  May  1, 1901  with  the  other 
rules  adopted  today,  the  substantive 
conditions  of  new  Rule  16b-3  need  not 
be  i^sed  in  until  September  1. 19SZ. 
Until  this  date,  registrants  may  elect  to 
rely  on  the  section  ie(b)  exemptions 
contained  in  former  FUiles  16a-8(b).  16a- 
8(g)(3),  and  16b-3,  and  the  staff 
interpretations  thereunder,  not 
otherwise  vacated  by  the  staff,  or  they 
may  conform  their  plans  to  new  Rule 
16t>-3.  The  delayed  phase-in  period  is  to 
provide  ample  time  for  registrants  to 
review  the  rule  changes  and  amend  their 
plans  accordingly.***  If  registrants 
delay  phase-in  of  new  Rule  16b-3,  they 
must  continue  to  comply  with  the  forma 
rules. 

During  the  phase-in  period,  registrants 
may  not  elect  to  comply  with  selected 
proivisions  of  either  the  former  or  new 
rules.  When  a  registrant  chooses  to 
adopt  a  plan  that  compUes  with  the  new 
rules'  or  convert  one  of  its  plans  to  the 
new  rules,  all  plans  must  be  converted. 
This  will  provide  consistency  of 
application  of  the  new  rules  to  insiders 
of  the  registrant.  The  former  rules  may 
not  continue  to  be  relied  on  by 
registrants  and  insiders  beyond 
September  1, 1992. 

Transactions  under  Rule  16b-3  must 
be  reported  as  provided  by  the  new 
rules  during  the  phase-in  period.  Many 
insiders  participating  in  employee  plans 
established  in  trust  form,  such  as  ^USA 
plans,  relied  upon  former  Rule  16a-8  for 
bodi  a  reporting  and  liability  exemption 
for  intra-trust  transactions.  Insiders  may 
continue  to  rely  upon  the  former  rule 


during  die  phase-tai  period  for  purposes 
of  section  16(b),  but  they  will  lose  the 
reporting  exemption  on  May  1, 1991 
since  only  the  substantive  requirements 
for  the  exemption  from  section  16(b]  are 
to  be  phased  in.  Therefore,  these 
transactions,  although  exempt  from 
section  16(b],  would  be  required  to  be 
reported  on  Form  5  with  other  exempt 
transactions. 

D.  Item  406  Disclosure  of  Delinquent 
Reporting  Persons 

The  Commission  has  determined  to 
permit  registrants  to  delay  Item  405 
disclositfe  if  the  fiscal  year  ends  before 
November  1, 1991.  Hiese  registrants 
would  include  the  required  disclosure 
for  the  partial  year  with  the  Item  405 
disclosure  fcH-  the  next  fiscal  year.  As  a 
result  some  registrants  may  have  up  to 
18  months  of  disclosure  under  Item  405 
in  dieir  1992  filing.  Late  reports  filed 
with  the  Commission  before  May  1, 1991 
are  not  included  in  the  issuer's  Item  405 
disclostue  obligation.  In  contrast  late 
reports  filed  on  or  after  that  date  are 
included  and  must  be  disclosed  by  the 
issuer,  whether  or  not  the  transactions 
to  which  the  reports  relate  occurred  in 
an  earlier  fiscal  year.  Accordingly, 
insiders  filing  reports  late  or  reporting 
late  transactions  on  or  after  May  1. 1991 
will  be  identified  in  the  proxy  statement 
information  statement,  Form  10-K.  or 
Form  N-SAR  pursuant  to  Item  405  of 
Regulation  S-K,  for  fiscal  years  ending 
on  or  after  November  1, 1991. 

Vm.  Charts  Comparing  Former  and  New 
Rules  and  Interpretations 

A.  The  following  chart  lists  the  former 
rules  and  how  they  will  change  under 
the  new  regulatory  scheme. 


rofinei  n^ 


Substantive  chanQes 


12h-«- 

16ft-l(a). 

I6a-1(b). 

I6a-1(c). 

16a-l(d). 

18a-1(«). 
iea-2(a>. 

16a-2(b). 

16a-3.. 

iaa-4„ 


I6a-3(a). 
l6*-3(b). 
16*-3(0. 


16a-2(b) 

16a-1(aM1).. 

Noo» 

16s-1(aM4).. 
16iH2(d) 


16a-5.. 


16a-S.. 


Oatotod  because  It  lellad  to  trOTecMoni  oocuntng  prior  to  NowemtMr  1. 1967. 

Added  a  Form  5  requirement 

^k>ctl•nge. 

Noohanpe. 

Oniy  peraons  «(»  beconw  iubiaci  to  seciion  16  by  liw  ieauer's  latfattliwi  under  aacSon  12  Mi  have  pf»4naidar 

baneaeSone  aubtect  to  seciion  ^t. 
Nochangaw 
For  punwees  of  detenrMng  statoa  a*  a  ton  peioanl  InMar.  Sw  ndas  um  a  13(d)  analyak.  EjKapttona  are  prooided  tor 

cuatomer  aocounta  of  inatituliona  eigUe  to  lUe  «  SctwMe  13a 
Detotod  ainoe  it  ia  notraiawani  urtwSwr  a  daitMSM  aecurt^  Is  praaaiMly  emciaablaL 
No  chawoe. 
Aftor  Itw  12-month  grace  period  lor  Mudalae  an  aeWto  or  bual  addllloitolK  is  aufatact  to  mtikm  16  K  tto  trustoe  la  an 

Inaidar  wim  a  pacuniaiy  Moreal  In  Sto  bust  ooqiua.  Paragnptis  |c)  and  (4  IWM  bean  dalatod.  Sbica  tto  iaauar  la  not 

aubiad  to  aecSon  16.  (O  ia  uwwiciaaanf-  Paravapb  M ««»  ■  twwgrapWcH  eiror. 
Ho 


■«■  Former  Rule  16»-8(a)  (17  CFK  240JSa-0(a)) 
provided  ttot  optiona  were  not  reportable  until  diey 
became  exerdaable.  Thla  exemptiaa  baa  been 
deleted. 

*«*Ruleieb-6(b). 

***  Tto  16  month  phaae-in  period  for  employee 
benefit  plana  diacoaaad  tai  aection  C  tolow  will 
apply  to  plana  awarding  caab-ooly  derivative 


aecnritiee,  except  Aat  a  dediion  to  uaa  tto  adopted 
rule  for  ca«b-only  derivative  eecuritiea  will  not 
liigSW  a  leqaiieaieHt  to  vemiaim  all  other  plane  of 
theiaauer. 

***  Plan  amendmenta  designed  to  conform  with 
tea  fvlaa  edoptod  todey  aie  nov  daenad  matarial 
and  need  net  aatiafy  tto  ahaiehoidei  approval 
requirement  of  Rule  ISb-S.  h  atould  to  noted  ttot 


tto  ataff  of  tto  Division  of  Cotporation  Finance 
intonda  to  taaaa  abortty  an  totoipretive  releaie 
regarding  tto  aharabolder  approval  requiremeoL 
Furttor.  where  a  plan  araandmenl  i*  submitted  for 
sharahoUar  approval  wiiattor  or  not  such 
aiiiamliaawf  is  for  tto  paipoae  of  confonning  a  plan 
to  tto  new  lulaa,  tto  propiasal  wffl  no  longer  trigger 
a  lequiiaaNnt  to  file  tto  proxy  or  informatioa 
statement  to  preliminaiy  form. 
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FofiiMf  vuto 


Nwruto 


SutwHnBv  changM 


1( 

16a-7. 

16ft-e. 


16»-1(c).  iaa-4- 

Ite^d) 

1««-1(«M2).  16«- 
1W<5),  U 


16«-10- 
16«-11. 
Iflb-I. 


16l^^« 


16»-6, 16b-«.. 
lOa-IO. 
ieb-2.. 
letKlM. 

16«-7_ 
16b-3. 


16b-(- 
ieb-«- 

ieb-7_ 
ieb-s_ 

ieb-io- 
ieb-ii. 


iao-1- 

160-2. 


16b-1Cb) 
ieb-4 


160-3- 


16«-1. 
30(-1  (kwwhMni 
company  wQ. 


iab-e(b) 
ieb-i(c) 
ite-« 


iao-i. 

160-2. 
160-3.. 
160-1. 
30f-1. 


OoMod  ind  foplicod  by  Qontral  rulw  ragwdbig  dorivsttvo  locultloi. 

1.  inHOm  tuotoo  wtth  pocunli>y  InHwol  id  inmtnm*  conlrol  lubiocte  tnjt  to  frtlon  16. 
BOnoiKwy  Or  Mnnr  oncwo  wanMcnoiw  iio  noi  ■nraxiHa  10  iniM. 

3.  OoMlon  of  20  pwoani  kuM  mmnptkin  01  tomm  Ruto  iea-8<b)  (but  mo  now  Rulo  I6t>-3(d)). 

4.  TiuilM  no  lonpor  ray  raport  In  piooo  ol  ttw  bonofldorios. 

5.  nomolndtf  MMWta  m  ndudod  only  whan  ranwlndar  hohtore  do  not  oxerciM  (nvostmont  oontroi. 

6.  DoMion  of  oxchMion  tor  pomton  or  ratlxMnant  piano  (but  too  new  Ruie  I6b-3<d)<2))  and  buainesa  tnists  witt>  over  25 


7.  OalMlton  o(  "InNnedMa  (aniNy"  expanded  to  include  grandctiMren,  grandparents,  sJbNngs.  kvlawa,  and  adoptive 

relaltonaWpa.  Movwl  to  Rule  16a-1(e). 
Bona  Me  gifts  exempt  from  sectton  16(b),  aa  weH  aa  transfers  pursuant  to  the  laws  of  descent 
No  change. 

Exemption  from  section  16(b)  only. 
Ei^iandad  exemption  for  Investment  companies  transactions  exempted  by  rule  under  sectton  17(a)  of  the  Investment 

Company  Act 
OaMbullona  and  related  Iransactiona  are  not  reported  and  equal  participation  requirement  deleted. 
1.  The  dWmsrested  administration  requirameni  haa  been  modMed  by  requiring  a  committee  of  two  or  more  disinterested 

dtractors  to  mate  grants  and  awards.  The  alternative  to  dbinterested  administration  for  automatic  plans  has  been 

strengthened  to  permit  no  diacretion  by  interested  persona. 
Z  Delation  of  pvagraph  (c)  plan  Imitattona. 

3.  AddHion  of  transferability  reatrictlon  exception  for  qualified  domestic  relations. 

4.  Detetton  of  the  definition  of  "exercise  of  an  opttoa" 

5.  Sb-moTfth  holding  period  for  many  Iranaacttona. 

6.  Specific  exemption  for  partidpant-diracted  transactions.  I 

7.  Exemption  tar  dWilbuttona  from  a  piaiL  ' 
No  cfiange. 
No  cfiange. 

No 

No 

Conventona  exempt  from  sectton  16(b)  without  need  to  satisfy  the  conditions  of  Rule  16b-9. 

No  change. 

E)(empllon  tor  acquialtion  rather  than  dtapoaltion  of  subscription  rights  and  other  pro  rata  righta.  Exemption  from  reporting 

M  wel.  Exemption  for  Stock  sp«ts  and  dMdends  added. 
No  change. 

Deletion  of  the  equal  participation  requirement  . 

No  cfMnga. 
Not 
Not 


EThe  following  chart  lists  the  new 
rules,  the  former  rule  from  which  the 


new  rule  is  derived,  and  a  summary  of 
the  new  rule's  content. 


Newnia 


iea-i(a). 


16a-i(b). 
16«-I(c). 

iea-1(d). 
l6aKl(e). 


I6a-l(g). 
I6a-l(h). 
16iK2(a). 
16a-2(b). 
I6a-2(c) . 
16a-2(d). 
16a-a(a). 
16a-3(b). 
16a-3(c). 
16»^(d». 
16a-3<e). 
16..0(f). 


16*-3(g). 

16a-3(h). 

16»4„ 

16a-6- 

16.4- 

16»-7- 


16.-10-- 
16b-1(a). 


FOfTTMf  fUlS 


16a-2.l6a-3 
16.4(a(0)- 


16ih6(e)- 


16a-1(d). 
16..1(e). 


1«^1(s). 
16it-1(b). 
16a-1(c). 
16IH7. 


16*^). 

16..4- 

16a-6(a)- 

16b-2 

II 


16b-11- 
16a-10- 
166-1  __ 


Summaiy  of  new  rule 


Beneficial  ownership.  Two  tier  analysis  of  ownership.  Section  13(d)  determines  10%  holder.  For  other  purposes,  pecuniary 

intoieat  detomiinea  ownership.  Indkact  pecuniary  imerasts  and  exclusions  from  beneficial  ownership  identified. 
DeOnMlon  of  cal  equivalent  position  aa  one  that  benefits  from  an  Increase  in  value  of  undertying  aacurity. 
DeOnMlon  of  derivative  sscuritiea.  Exdudea  pledgee,  pro  rata  merger  rights,  specified  caafvonly  securities  (phantom  stock), 

broadteaed  producta.  and  Maraata  In  employee  benefit  plana. 
DaflnMon  of  aquily  aacurity  of  such  laauar.  Indudaa  any  right  related  to  equity  security  of  the  issuer. 
Deflniaon  of  Immadtoto  lamly.  16a-1(f)  None  Definition  of  officer  to  include  policy-making  executives  and  principal  financial 

and  accounting  offioors  of  ttw  issuer. 
DeflnNion  of  portlolo  security. 

OeanHton  of  put  equivalent  positton  aa  one  that  benefits  from  a  decrease  in  vakie  of  undertying  security. 
Tranaacttona  by  offtoors  and  dbactors  betare  issuer  ragMsrs  under  sectton  12  we  subiect  to  sectton  1& 
Tranaacttona  by  offtoers  and  directoca  aia  aub)ecl  to  aactlon  16  aftor  tsnnlnatton  of  insider  statue. 
Tranaactton  creating  status  aa  a  ton  percent  holder  ia  axompt  from  sectton  ia 
Tranaac«ona  by  oertain  fldudaiiaa  agiampt  for  12  monlha. 
General  fMng  raqulrsment 

AddHlonal  Form  3  ia  not  raquirod  under  oertain  drcumstoncea. 
Copiaa  of  tomria  fled  wMh  one  exchange. 
One  «ng  saSaHea  Exchange  Act,  CA.  and  PUHCA 
Coptoa  of  it  Itoga  muat  ba  ds6»aiad  to  laauar. 
Form  5  muat  ba  filad  wNNn  46  daya  aftor  and  of  laauar'a  fiscal  year  untoea  no  kwaacttona  conducted  wtd  reporting  ia 

cunant 
flpacWaa  the  franaactiona  that  may  ba  raportod  on  Form  5. 
Oato  on  whtoh  a  Fonn  3, 4,  or  5  la  deemed  eed. 

Derivative  and  undertying  eecuriliea  are  the  aame  daas  of  securittos.  Spedftos  reporting  of  axerclses  and  converstons. 
ExampMon  for  odd-to(  dartsra. 

Datsned  raporting  for  smal  purchaaaa.  Saparato  aMemplion  lor  gifts  contained  In  Rute  16t>-«. 
OlaMbullon  related  Iranaacttona  are  not  raportod. 
TnMs. 

Eaempiton  tor  Slock  spats,  dMdands,  and  granto  of  pro  rato  righta. 
An  swamptton  from  aectton  16(a)  saivaa  as  an  satamptton  ftam  aectton  16(b). 
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Newnjto 


16t>-1(b)..-. 

166-1(0) 

166-2 

166-3 

166-3(8) 

166-3(b) 

166-3(0 

166-<d) 

166-0(e) 

166-3(f)._ 

166-3(s) 

166-4 

166-5 

166-6 

166-6(a) -.. 

166-6(6) 

166-6(c) 

166-6(d) 

166-7 

166-6 

160-1 

160-2 

160-4 

16e-1 

30f-1 -.... 

Hem  405  of 
Regulatton  S-K. 


Former  njto 


Summary  of  new  ruto 


Public  uiaity  hoking  compantos. 

RaHpoad  HMrgers. 

Dividend  rsinveetment  plans. 

Emptoyae  benefit  plans. 

General  plan  requirements  for  exempliort 

Sharehoktor  approval  requirement 

Grant  and  award  transactions.  AddMtonal  conditions  lor  exemptioa 

Parttoipant-dtactad  tranaacttona.  AddHtonal  conditions  for  exemptioa 

SAR  caah  aettlement  oorxfUiona  for  exemption. 

Exemptton  for  canceOattona,  expiratioa  surenders  and  qualified  domestic  relations  orders. 

Exemption  for  plan  distributions. 

Exempttons  for  redemptions  of  securities  of  a  hoMing  company  in  retum  for  dwtributton  of  securities  hekl 

Exemption  for  bona-fkto  gifts  and  tranaacttona  resulting  from  the  laws  of  descent  and  dMributton. 

Oerivativa  aacuritiea. 

Tranaacttona  In  derivative  aecurittea  equivalem  to  transacttons  in  the  underiying  securittes. 

Exemption  for  exercises  and  converstons. 

Fomtula  for  detennining  ahort-swing  profit 

Expirations. 

Non-aubatantive  mergers  or  consokdattona. 

Voting  tnjsts.   . 

Exemptton  for  broker  transactions. 

Exemptton  for  wher»-issued  securities  dispositions. 

Exemptton  for  "net  tong"  derivative  security  positton. 

Arbitrage  tranaacttona. 

Applic(rf)llity  of  sectton  16  to  investinent  companies. 

Requirement  to  disckMO  delinquent  reporting  persons. 


C  The  following  chart  notes  the  effect 
of  the  new  rules  upon  the  Division  of 
Corporation  Finance's  interpretations 


under  Release  34-18114  (Sept  24. 1981] 
(46  PR  48147).  Listed  below  are  the 
questions  where  the  answers  have  been 


modified  substantively  by  the  new  rules. 
Answers  not  Usted  here  remain  the 
same  tmder  the  new  rules. 


Question  hto. 


Effect  of  the  new  roles 


1W- 
1(b).. 


»„ 
10. 
17. 
22. 


23. 
33 

37-40.. 

43. 

47..- 


48. 
48. 
52. 


53. 
54. 
55. 


57. 
56. 

50. 


60-61. 
62-63- 

64- 


66. 


These  persons  are  offtoers  H  they  perfonn  policymaking  functions  that  are  not  insignificant 

If  offtoers  of  a  aubsktary  have  a  policymaking  functton  for  the  issuer  ttiey  wouto  be  oonstoered  offtoers  of  the  issuer. 

Then  is  now  a  two-tier  analysis  of  beneficial  ownershto  under  Ruto  16a-1(a);  one  for  purposes  of  determining  whether  a  person  is  a  ten 

percent  hoUer  aubject  to  section  16  and  the  other,  involving  pecuniary  interests,  whtoh  is  othenwise  applicabto  to  transactions  and 

aecurittea  reported. 
Mr.  Smitti  wouto  report  the  foundatton's  hoMtogs  only  if  he  had  a  pecuniary  interest  (whtoh  is  unMwIy  in  this  case).  In  addition,  if  Mr  Smith 

ahared  or  exerciaad  investment  control  and  he  or  a  member  of  hia  knmediate  family  had  a  pecuniary  interest  pursuant  to  Ruto  I6a- 

8(a)(1)(iO  the  charitabto  truat  wouM  itself  become  m\  instoer  because  Mr.  Smith  is  » insktor  tnistee. 
The  analysis  is  now  the  same  for  puUto  «id  nonpublto  companiea  pursuant  to  the  new  aato  harbor  provtoed  to  Ruto  I6a-1(a)(2)(ii0. 
Foobxrte  25  wouM  change.  M  the  person  with  the  power  to  revoke  la  the  aetttor,  whoever  has  investment  control  reports.  Rute  I6a-6(b)<4). 
Stock  dMdenda  are  no  tonger  reportabte  eventa,  pursuant  to  Ruto  16a-0. 
Ruto  16a-1(c)(3)  addreaaea  cash-only  SARs.  Whero  the  timing  of  exercise  of  a  cash^x4y  SAR  is  withto  the  control  of  the  holder  and  the 

award  of  the  SAR  doea  not  comply  with  Ruto  l6t>-3,  the  SAR  may  be  a  derivative  aacurity  aubtect  to  aectton  16.  The  grant  ol  an  SAR  not 

exempt  under  Ruto  16a-1(c)(3)  to  deemed  a  purchase.  The  exerctoe  of  the  SAR  tor  stock  ia  treated  as  a  stock  option.  The  receipt  ol  cash 

to  treated  aa  a  aale. 
LM  aentence  is  true  no  tonger.  A  hoktor  of  converttoto  aecurittea  wouto  not  become  a  ten  percent  hoMer  unless  he  or  she  wouM 

beneftotolly  own  over  tan  percent  of  the  underiying  equity  aecurittea  If  converted. 
Only  persona  who  aro  akeaidy  offtoers  or  dkectors  and  become  aubject  to  aectton  16  aolely  as  a  result  of  ttw  tosuer's  registration  of  equity 

securities  under  section  12  are  required  to  report  transactions  that  may  have  occurred  prior  to  becoming  subiect  to  sectton  16.  (See 

Question  34.) 
To  determine  what  constitutes  10%  of  a  dasa  of  equity  aacuritiea,  the  roles  under  section  13(d)  wouto  apply.  A  daas  of  sectton  12  voting 

preferred  atock  to  deemed  a  aeparato  daaa  of  equity  eecurittea. 
Although  former  Ruto  16a-4(c)  has  been  deleted,  tranaacttona  by  the  issuer  are  not  subject  to  sectton  16  since  the  issuer  is  the  benefidary 

of  the  ahort  awing  proM  proviaton.  Thua,  no  aramptton  to  naoeaaary. 
The  SAR  and  optton  ara  reportable,  even  If  not  praaentty  anarcisabto.  Tranaacttona  exempted  under  Ruto  l6b-3  are  reportabte  on  Fomi  5. 

Of  course.  If  a  derivative  aacurity  to  not  axarelsabte  wMNn  60  days,  the  aecurittea  undertying  such  derivative  security  are  not  beneficially 

owned  for  purpoaaa  of  determining  10%  beneficial  owner  stabjs  under  Rules  16a-1(a)(1)  and  13d-3. 
The  aoqutoltton  of  the  right  to  reported  at  grant 

The  anawar  ramaina  the  same  except  that  the  tianaacttona  couM  be  reported  on  Fomn  5.  If  exempt  under  Rute  166-3. 
The  exerdae  of  the  optton  wouto  ba  reported  no  latar  thwi  the  first  Form  4  or  next  Form  5  required  to  be  fitod. 

Anawar  ramaina  the  aame,  aKoapt  an  optton  awarded  under  Ruto  16b-3  wouto  be  reported  on  Fomn  5,  rather  than  not  being  reported. 
Anaaw  ramaina  the  aame  although  fomwr  Ruto  16a-6  waa  deleted.  Standardbad  optiona  are  requiped  to  be  reported  under  Rute  l6a-4. 
The  aoqutoltton  of  the  performance  unite  must  be  reported  unless  It  to  not  doomed  a  derivative  aecurity  because  of  Ite  csshonly  nature 

under  Rute  16a-1  (c)(3). 
Answer  ramaina  the  aame  although  definition  has  changed,  by  addtog  persons  such  as  grandparante  and  grandchitoren.  See  Ruto  I6a-l(e). 
The  officer  haa  a  pecuniary  Interaat  to  the  Iroat 
The  power  to  remove  the  tiustee  wittwut  the  approval  of  the  beneficiaries  to  not  ttte  power  to  revoke  the  trust  so  the  setttor  to  not  the 

beneficial  owner. 
The  20  percent  exemptton  of  former  Ruto16*-8(b)  haa  been  deleted.  However.  IntrHilan  transactions  may  be  exempt  under  Ruto  I6b-3(d). 
DIatribuBona  of  aecurittea  from  wty  benefit  plana  are  exempt  purauant  to  Ruto  l66-3(g). 
Skioa  a  dtotributton  to  aoiempt  from  eectton  16(6),  R  to  rsportabto  on  Form  5. 
M  the  Inatoar  troalae,  or  a  mantoer  of  the  Iruatae'a  hnmedtote  famiy,  has  a  pecuniary  interest  to  the  tnist  corpus,  the  tiust  becomes  subiecl 

to  sectton  ia  See  Ruto  16a-8(aHl)(«). 
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EfliCl  ol  Ih9  Mw  nilM 


as-71- 

72 

73,78- 

74 

77 


88. 


87 

88    (■)_ 


89. 


90. 


01. 
82. 


103. 


104. 


108(C)- 


187. 
108. 


110 

112 

113 

114 

11SW- 

11S-_ 


122. 


123M- 


128. 


130. 


135-136. 
137-141. 
14S>t48_ 
151 


FofiiMr  Rite  Ifla  fliffl  hfls  hsan  iWfllML  Eacti  liMMiftciafv  muil  mboiI 

Fomwr  Rul*  16a-0(aN3)  Dm  bmn  diMtd  In  Iwar  a(  Ruta  ieb-3(d).  Ttw 

Forrmr  Rula  l68-8(aM4)  Xm  bMn  Mtmi.  Bwlntw  toati  •• 

OuNimi  $10.000  tor  $3J0a  OW  mnmaiem 

Bora  fMo  flMi  m  wwnpl  undtf  Rulo  16b^ 

omP  icqjiilloni  ara  aMompt  puraiant  to  Rule  186-2  and  ara  nportad  on  Fonr  & 

•nia"aqua)paiilclpal|onfaqulrwiiaHrolttoRMlaltoabaawdalalad. 

Than  an  ifvaa  pnMMora,  rafViaf  than  ona^  in  Rula  16b-3  Vial  aMampI  apacMad 

Vacalad.  Tha  aoQuiaMon  of  unrtvli^nQ  aacariSaa  apon  8ia  anaralaa  of  an 

Paftonranoa  ihara  plana  tn  aaalait  aa  atoch  appMoMion  rt^Ma>  M  Stay 

oanvvw  aawBHaaak 
(b)  Ttia  SAR  la  iraaiad  aa  a  atoch  opMon  and  8ia 
40  Tha  "opterar  laoaiMd  to  ftia  pm  (■ 
M  RaaMctod  atock  la  not  a 


au8)act  to  Rwto  18a  8|b>. 


8aa  Ruto  ieb-3(l). 

undar  Ruto  lflb-8(b). 
of  Ruto  16a-1(cM3),  toay  a»a  iwl 


bacauaa  Vta  aoipMUon  prioa  la  loaina. 

■NO  OVWr  MCUnWS*  WfWIQ  PVIOOB  00  nOi 


Tlw 

N|p4  ■  Ml 


d  tho  riQht  lo  wHiipl  undtf  Ruio  t6lH6p^ 

Oft  0  doffcMlN^o  ooouffty  unm  iho  pHoo  Is 


(a)  H  toa  towdaa  prioa  la  taadl  aadi  aa  par  «ak«  8w  rtgM  ii  a  4 

M  toa  warelaa  prioa  la  WoaMng,  auch  aa  ton  parcant  d  aiarti 

datormtoad.  uauaty  at  awrelaa. 
Tha  (lyM  to  dator  racalpt  ol  caah  or  aacurittaa  doaa  not  craato  a  dadvattva  aacurity  v4mm  8to  hoidar  doaa  not  hawa  a  ohoica  I 

or  aacuriMaa.  Evan  ttwusfi  raoalpl  of  toa  aacurittaa  ara  datonwt  8wy  aaa  daaMad  aoQulwd  undar  aacMon  18 ' 
SMuaUona  (a)  and  (b)  do  not  craato  a  dartvaUva  aacwtiy.  SHuaHon  (c)  la  a  lrM>aac«ow  mttM  to  aacNon  18M.  untoaa  i 

i8b^dHl)W. 
Qp8on  aRardaaa  ara  toianipl  Tha  aharaa  raoatead  tan  Sw  aMreiaa  awy  ba  aotdL  but  ara  matctiaWa  vMi  purchaaaa  nada  wMiln  ibi 

^ROMno  ov  ^no  8OIO1 
Tha  mtoipratoion  waa  ravanad  by  atoff  Mara  to  Nbmn.  Hmgmm,  Otmm  4i  Os)*  (Jm  7,  1982)  tni  O^tmeim  4i  ftrnplim  (Jaa  7, 

19821.  TTw  liaaiiiilalliMia  aat  tarth  in  toa  dtod  Mtora  would  ihI  ha  «*«—wm«i 
Tha  BualatoJ  plan  doaa  not  aaMaly  toa  dWKiiaatod  adnliiabaMuw  laqaliaiiiint,  bowmar.  K  may  ba  axampl  undar  Rula  I6b-3(d). 
Tha  banaadion  niual  comply  aNto  Ruto  16b-3^  to  ba  awampl  ilnca  plan  parttdpanto  nwy  aMacdaa  invaabnanl  dtocrattort 
N  8w  0rant  ol  opHora  la  aubiad  to  dhcrabon  ol  a  tbM  party,  toa  radpiani  la  not  dWiMaraatod  MuabaMon  (2)  cbanQaa  bacauaa  dWiaaraatad 

HOMO  ■  cononQonion  poraoiiODon,  Fomor  vion  OHQKMiy  v>  ponippoio. 
Elhor  no  ptm  null  bo  odniMittfod  by  o  oonviMoo  wtwo  ifl  oonmictoo  fnonbofO  Ofo  dWnlofOstod  Of  owtfcts  if o  mdo  outtxnottcoMy 

widir  o  lomilo.  or  o  oonMiolion  of  boil 
Forniy  Ruio  lflb"3M  hii  boon  diHHA 
A  ofio  pvoon  plw  li  oIqMo  fof  mniptton. 

Each  aMMptonwatotoaraqulramanlal  Ruto  ieb-3M(1)-  i 

^•^wona  nwy  oa  vanaianao  purauam  to  a  i|uaiaaa  oomaaac  favaona  oroar. 
CjiireHn  ol  SARa  tor  atocfc  ara  aMampi  purauant  to  Riia  iab-6(b). 
A  cancalailon  ol  atock  opMom  tor  caah  doaa  no(  nacaaaartly  aquato  to  a  SAR.  A  canca8aaon  tor  caah  ganaraly  aquataa  to  a  aato  ol  ttia 

aacuriiy  canoatad.  N  toa  opdon  haa  no  caah  oemponam  and  ona  la  addad  kla  daamad  a  grant  ol  an  SAR,  raquMnga  naw  ata  nwnm 

Tha  Mtora  parndlMny  --tocMng"  ol  toa  ah  nwnti  partod.  and  Siaratoy  laodNylng  Ma  inaipiatabiin  (and  tha  intorpratalion  undar  a  115 
abmai  itaM  not  ba  ralad  vpom  tar  Mura  banaociona.  fitai  ai^  QmmUt  Co,  toe  (Nov.  3.  1988);  Astor  Cuik  (Juna  23.  1988). 

Only  tow  dMwtorialid  adwWabatora  ara  raqulrad  undar  toa  naw  wlaa. 

Tha  njto  la  not  aalaflad  bacauaa  Inaidara  affacVwaly  can  chooaa  battwaan  caah  and  atocli  by  datonwinino  tha  date  of  axafcisfl. 

IJMltod  righto  «l8i  a  oaaheoM^nani  ara  baatod  bw  atom  aa  SARa. 

aMi  a  caah  ooatoCtoitt  aMy  ba  carti  aaMad  oiMda  ol  8w  windoaf  padod  to  oonnacbon  vHHi  a  changa  ol  oonbol  Muatlon  If  tha 
wdWora  ara  mat  (1)  Tha  aMly  to  caah  aasto  «w  SAR  to  auch  aihiaiom  la  pmldad  to  tha  pton:  (2)  tha  SAR  ao  aalttod  muat 
ba  bald  (and  aub^acl  to  HMitypilca9uctototona)allaaatihaioneiatWiw  tha  datool  grant  clbtoitgN  to  c^ 
In  oonbol  ia  aub)ael  to  tharahoWar  approval  by  non-lnaidar  aharahoidara.  Tha  tHM  oondHion  Inauraa  tiMl  tha  changa  to  ooitool  la  outihto 
oflhaconbololtha  lnaida«a.  For  tondar  oNaia.  8w  changa  ol  oonbol  la  daaiaad  to  occur  al  oonauRanolon.  ratoar  than  at  announoamanl 
LaMm  inoonaiatoni  vMi  thto  Ma^iralallon  nMy  not  ba  ralad  upon  tar  falura  banaadlona.  £bai  at^  i^intaiMtt  toe  (Now.  29^  1989|! 
/«ta»  MMi  Caoipi  (Now.  21. 1988);  tMaaf /M»A«Mnif(  toe  ^mM.  OcL  28, 1987). 

Ciwtiiii  ara  iiiiatot  gawabi  puwuawl  to  Ruto  Hb-8<b). 

Ruto  ieb-6<0  baa  baan  datatod  aa  no  longar  nacaaaary. 

OoTMaraiom  ara  wiwipi  jiuraManl  to  Ruto  lflb-«L 

Granto  of  aubactlption  righto  ara  ■iiiwpl  purauant  to  Ruto  18a-«. 


DL  Co8t-B«aefit  Analyais 

It  appears  to  the  Commission  that. 
while  some  additional  costs  to  issuers 
and  insiders  may  result  from  the 
comprehensive  restructuring  of  the  rules 
tmder  section  16,  such  costs  will  be 
outweighed  by  the  savings  to  insiders 
with  respect  to  deferred  reporting  for 
exempt  transactions  and  increased 
compliance  with  section  16(a)  aa  s  resak 
of  Item  405,  which  wiU  benefit  issuers, 
sharefaoldCTS,  and  investors. 

Z.  AvailabiBty  of  Flaa!  Regulalocy 
FlexibUity  Analysia 

In  accordance  with  the  Regulatory 
FlexibUity  Act.  5  US.C  604.  the 
Commission  has  prepared  a  Hnal 


Regulatory  Flexibility  Analysis  with 
regard  to  proposed  amendments  to 
Rules  16a-l.  16a-2, 16a-a,  16a-4, 16a-6, 
iea-6. 16a-7. 16a-&  16a-«,  16»-ia  16a- 
11, 16b-l.  16b-2.  ieb-3,  ieb-4. 16b-6. 
16b-6, 16b-7. 16b-8. 16b-8. 16b-ia  16b- 
11.  I60-I.  I60-2, 160-3,  Schedule  14A. 
Forms  10^  3,  and  4.  the  addition  of  a 
new  Form  5,  Rule  16o-4.  and  the  deletion 
of  Rule  12h-2  under  the  Exchange  Act. 
as  well  as  the  addition  of  a  new  Item 
406  to  Regulation  S-^  Also  s  subject  of 
this  analysis  is  a  proposed  amenthnent 
to  Rule  30f-l  and  Form  N-SAR  under 
the  Investment  Company  Act  of  1940.  A 
corresponding  Initial  Regulatory 
Flexilrility  Analysis  was  prepared  snd  a 
summary  of  that  analysis  was  included 


in  the  proposing  release.  A  summary  of 
the  revised  corresponding  Initial 
Regulatory  Flexibility  Analysis  was 
included  in  the  reproposing  release. 
Members  of  the  public  who  wish  to 
obtain  a  copy  of  the  Final  Regulatory 
Flexibility  Analysis  should  contact 
Brian  J.  Lane  or  Richard  P.  Konrath, 
Office  of  Disclosure  Policy,  Division  of 
Cknporation  Finance,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW..  Washington.  DC  20648. 

XL  Request  fosCommeBt 

Any  interested  person  wishing  to 
submit  written  comments  on  the  exit 
box  requirement  on  Form  4  and  Fonn  5 
are  requested  to  do  so  by  March  31, 
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1991.  Comments  on  this  inquhy  will  be 
considered  by  the  Cmnmission  in 
complying  with  its  responsibilities  under 
section  23(a)  of  the  Exchange  Act'** 

Xn.  SUtutory  Basis 

The  amendments  to  the  proxy  rules. 
Form  10-K.  Regulation  S4C  and  the 
section  16  rules  are  being  adopted  by 
the  Commission  pursuant  to  &cchange 
Act  sections  3(a)(ll),«««  3{a)(12),«*» 
3(b),«*»  9(b),«*»  10(a).«"  12(h),"» 
13(a),«»«  14,"«  16,  and  23(a).  The 
amendments  to  Form  IM-SAR  and  Rule 
30f-l  are  being  adopted  pursuant  to 
Investment  Company  Act  sections  30  "* 
and  3&"*  As  the  section  16  rules  relate 
to  the  Investment  Company  Act  and  the 
Public  Utility  Holding  Company  Act 
.  they  also  are  adopted  pursuant  to 
Investment  Company  Act  sections  30 
and  38,  and  Public  Utility  Holding 
Company  Act  Sections  17  «••  and  20,"'' 
respectively. 

List  of  Subjects  in  17  CFR  Parts  229. 240. 
249. 270.  and  274 

Reporting,  recordlceeping 
requirements,  and  securities. 

Xm.  Text  of  New  Rules 

In  accordance  with  the  foregoing,  title 
17,  chapter  n  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  229— STANDARD 
INSTRUCTIONS  FOR  HUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934, 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACt  OF  1975— 
REGULATION  8-K 

1.  The  authority  citation  for  part  229  is 
revised  to  read  as  follows: 

AuHiority:  15  U.S.C.  77t  77g,  77h.  77j,  77a. 
77aa(2S),  77aa(28),  77ddd,  77eee,  77ggg, 
TThhh,  77m,  TTnim,  77au,  78c  78i,  78j,  78/, 
78m,  78n.  78o.  78p,  78w,  SOa-S,  80a-29, 80a-30 
and  80a-37,  unleas  otherwise  noted. 

2.  New  i  229.405  is  added  to  subpart 
229.400  to  read  as  follows: 


•♦•15U5.C 
•^ISUAC 
•♦M5UAC 
•♦•18UA& 
•♦•MUAC 
■••15UAC 
»•'  15  VAC 
•••laUAC 
•"18UAC 
••♦ISUAC 
»"15UAC 
■••15UAC 
■•'15UAC 


78w(a)  (1968). 
78c(a)(ll)(19e8). 
78c(a)(12)  (1988). 
78c(b)  (1988). 
78i(b}  (1988). 
7^(a)  (1988). 
781(h)  (1988). 
78Di(a)  (1988). 
780(1988). 
80a-29(198S). 
80a-37  (1088). 
7»q(1988). 
791(1988). 


|»M06   (Hem  408)  Compliance  wHh  (2)  If  the  registrant  (i)  receives  a 

ssGlion  16(a)  ol  the  Exdienge  Act  written  representation  from  the 

Every  registrant  having  a  class  of  reporting  person  that  no  Form  5  is 

equity  securities  registered  pursuant  to  required;  and  (ii)  maintains  the 

section  12  of  the  Exchange  Act  (15  representation  for  two  years,  making  a 

U.S.C  78/),  every  closed-end  investment  copy  available  to  the  Commission  or  its 

company  registered  under  the  staff  upon  request  the  registrant  need 

Investment  Company  Act  of  1940  (15  not  identify  such  reporting  person 

U.S.C  80a-l  et  seq.),  and  every  holding  pursuant  to  paragraph  (a)  of  this  Item  as 

company  registered  pursuant  to  the  having  foiled  to  file  a  Form  5  with 

Public  Utility  Holding  Company  Act  of  respect  to  tliat  fiscal  year. 

1935  (15  U.S.C  79a  et  seq.)  shaU: 

Ti  n*«J  2^1a1«  .Lno   "^«L  „f  PART  240-OENERAL  RULES  AND 

(a)  Based  solely  upon  a  review  of  RemjLATim»  ftECURm^s 

Forms  3  (8  249.103)  and  4  (8  249.104)  and  SSlSSarTftCiSr 

amendments  thereto  furnished  to  the  «C«ANa6  act  op  1934 
'  registrant  pursuant  to  8  240.16a-3(e)  3.  The  authority  citation  for  Part  240  is 

during  its  most  recent  fiscal  year  and  revised  to  read  as  follows: 

ff^Q^^no  2  *^*k'!??°S  *^*L   .  AudMrity:  15  U.S.C  77c  77d.  77^  78c  78d. 

(8  249.105)  fiimished  to  the  registrant  ygl  78j.  7aL  78m.  78n.  78o.  TSp.  788, 78w.  78x. 

with  respect  to  its  most  recent  fiscal  7^^  794^  80a-29, 80a-37,  unless  otherwiae 

year,  and  any  written  representation  noted, 
referred  to  in  paragraph  (b)(2)(i)  of  this  ^  .^he  authority  citations  foUowing 

Tifj    ^t.       ^.  1.      .  88  240.168-1  through  240.168-10  are 

(1)  Identify  each  person  who,  at  any  removed. 

time  during  the  fiscal  year  was  a  6.  By  amending  8  240.3b-7  by  revising 

director,  officer,  benefidal  owner  of  ^j^e  following  pluses  in  the  fifth  and 

more  than  ten  perwnt  of  any  class  of  ,4^^^  ^^^  ^^^^^  „  fou^^g. 

equity  secunues  of  the  registrant 

registered  pursuant  to  section  12  of  the  8  240.at>-7   Definition  of  "executive 

Exchange  Act  or  any  other  person  officer." 

subject  to  section  16  of  the  Exchange  *  *  *  principal  business  unit 

Act  with  respect  to  the  registi-ant  division  or  fimction  (such  as  sales« 

because  of  the  requirements  of  section  administration,  or  finance),  *  *  * 

30  of  the  Investment  Company  Act  or 

section  17  of  the  Public  Utility  Holding  82<0.1»-2   IBemovedJ 

Company  Act  ("reporting  person")  that  6.  Section  240.12h-2  is  removed. 

failed  to  file  on  a  timely  basis,  as  7.  By  revising  Item  7(b)  of  8  240.14a- 

disclosed  in  the  above  Forms,  reports  101  to  read  as  follows: 

required  by  section  16(a)  of  the  «  «« i^^mi  «-i— kj.  iaa    ininiin»tinn 

Exchange  Act  during  the  most  recent  i^Si^J^SS^!!!^    InfonnatJoo 

fiscal  year  or  prior  fiscal  years.  n^^mwa     ^^^^       ^ 

(2)  For  each  such  person,  set  forth  the 

number  of  late  reports,  the  number  of  Item  7.  Directors  and  executive  officers. 

transactions  that  were  not  reported  on  a  *        •       •       •        * 
timely  basis,  and  any  known  failure  to  p,)  ^y^^  information  required  by  Items  401. 

file  a  required  Form.  404  (a)  and  (c).  and  405  of  Regulation  S-K 

Note:  The  disclosure  requirement  ia  based  (S  229.401.  i  229.404  and  S  229.405  of  this 

on  a  review  of  the  fonns  lubmitted  to  the  chapter), 

registrant  during  and  with  respect  to  its  most  •        •        •        •        * 
recent  fiscal  year,  as  specified  above.  g.  Sections  240.16a-l  through  16a-10 

Accordingly,  a  failure  to  file  timely  need  only  g^^^  revised,  and  the  undesignated  center 

be  disclosed  once^For  example,  if  in  the  most  y^^^^^^  preceding  them  is  revised,  as 

recently  concluded  fiscal  year  a  reporting  *^ii^.„r  -»j  a  liin  lao  11  s.  ^.^,^„^a. 

person  filed  a  Fonn  4  disdosing  a  fransa^tion  foU°w«'  «°<*  «  240.16a-ll  is  removed: 

that  took  place  in  the  prior  fiscal  year,  and  Reports  of  Directors.  Officers,  and 

should  have  been  reported  in  that  year,  the  Princhial  Shareholden 
registrant  should  disclose  that  late  filing  and 

transaction  pursuant  to  this  Item  405  with  {  240.16e-1    Definition  of  Term*. 
respect  to  the  most  recentiycondudedfisjal  ,,.         ^^^  j^  ^^  ^^  ,hall  apply 

year,  but  not  in  material  filed  with  respect  to  j  .  y  j  ^   ^     ^  ^^ 

subsequent  years.  wwicij  »«  bc^uwu  *»»«»  ui«; «»-.    ,    ,,      . 

rules  thereunder.  These  terms  shall  not 

(b)  With  respect  to  the  disclosure  be  limited  to  section  16(a)  of  the  Act  but 
required  by  paragraph  (a)  of  this  Item:  also  shall  apply  to  all  other  subsections 

(1)  A  form  receiveid  by  the  registrant  imder  section  16  of  the  Act 
witUn  three  calendar  days  of  the  (a)  The  term  beneficial  owner  shall 

required  filing  date  may  be  presumed  to  have  the  following  applications: 
have  been  filed  with  the  Commission  by         (1)  Solely  for  purposes  of  determining 

tfie  required  filing  date.  whether  a  person  is  a  beneficial  owner 
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of  mora  than  tan  parcait  of  uiy  class  of 
equity  securitios  ragtotared  parsaaBt  to 
section  12  of  the  Act.  tlta  tam 
"beneficial  ownei^  shall  mean  sny 
persoo  w)m  is  deemed  a  beneficial 
owner  pursuant  to  section  13(d)  of  the 
Act  end  the  rules  thereunder  provided, 
however,  that  the  following  Institutions 
or  persons  shaU  not  be  deemed  the 
beneficial  owner  of  securities  of  sudi 
class  held  for  the  benefit  of  third  parties 
or  in  customer  or  fiduciary  accounts  in 
the  ordinary  course  of  bustAess  (or  in 
the  case  of  an  employee  benefit  plan 
specified  in  paragraph  (a)(1)(vi)  of  this 
section,  of  securities  of  such  class 
allocated  to  plan  participants  where 
participants  have  voting  power)  as  long 
as  such  shares  are  acquired  by  such 
institutions  or  persons  without  the 
purpose  or  effect  of  changing  or 
influencing  control  of  the  issuer  or 
engaging  in  any  arrangement  subject  to 
Rule  13d-3(b)  (1 24ai3d-^(b)): 

(i)  A  broker  or  dealer  registered  under 
Section  15  of  the  Act: 

(ii)  A  bank  as  defined  in  section 
3(a)(e)  of  the  Act: 

(iii)  An  insurance  company  as  defined 
in  section  3(a)(19)  of  the  Act; 

(iv)  An  investment  company 
registered  under  section  8  of  the 
Investment  Company  Act  of  19M  (15 
U.S.C  80a-8); 

(v)  An  investment  adviser  registered 
under  section  203  of  the  Investment 
Advisers  Act  of  1940  (15  U.S.C.  80b-3); 

(vi)  An  employee  benefit  plan  or  s 
pension  fund  which  is  subject  to  the 
provisions  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended,  29  U.S.C  1001  et  aeq. 
("Employee  Retirement  Income  Security 
Act"),  or  an  endowment  fund; 

(vii)  A  parent  holding  company, 
provided  the  aggregate  amount  held 
directly  by  the  parent  and  directly  and 
indirecUy  by  its  subsidiaries  that  are  not 
persons  specified  in  8  240.16a-l(a)(l)  (i) 
through  (vi),  does  not  exceed  one 
percent  of  the  securities  of  the  subject 
class:  and 

(viii)  A  group,  provided  that  all  the 
members  are  persons  specified  in 
8  240.16a-l(a)(l)  (i)  through  (vii). 

Note  to  paragisph  (a).  Pursuant  to  this 
MCtion,  a  person  deemed  a  l>eoeficial  owner 
of  more  than  ten  percent  of  any  claaa  of 
equity  securities  registered  under  section  12 
of  the  Act  would  file  a  Ponn  3  (1 24ai»).  but 
the  aacuritiaa  hoidinp  diadoaed  on  Fonn  3. 
and  cfaaagaa  in  beneficial  ammtk^p  reported 
on  subaequent  Foims  4  (|  24ai04)  or  S 
(i  248.106).  would  be  determined  by  the 
definition  of  1)enefidal  owner"  in  pangraph 
(aM2)  of  this  section. 

(2)  Other  than  for  purposes  of 
determining  whether  a  person  is  a 
beneficial  owner  of  more  than  ten 


percent  of  sny  class  of  equity  securities 
registered  under  SectioB  12  of  the  Act 
the  term  bvteficial  owner  shall  mean 
any  person  who,  directly  or  indirectly, 
through  any  contract  arrsngement 
understanding,  relationship  or 
otherwise,  has  or  shares  a  direct  or 
indirect  pecuniary  interest  in  the  equity 
securities,  subject  to  the  following: 

(i)  The  term  pecuniary  interest  in  any 
class  of  equity  securities  shall  mean  the 
opportunity,  directly  or  indirectly,  to 
profit  or  share  in  any  profit  derived  from 
a  transaction  in  the  subject  securities. 

(ii)  The  term  indirect  pecuniary 
interest  in  any  class  of  equity  securities 
shall  include,  but  not  be  limited  to: 

(A)  Securities  held  by  members  of  a 
person's  immediate  family  sharing  the 
same  household: 

(B)  A  general  partner's  proportionate 
interest  in  the  portfolio  securities  held 
by  a  general  or  limited  partnership.  The 
general  partner's  proportionate  interest 
as  evidenced  by  the  partnership 
agreement  in  effect  at  the  time  of  the 
transaction  and  the  partnership's  most 
recent  financial  statements,  shall  be  the 
greater  of: 

(i)  The  general  partner's  share  of  the 
partnership's  profits,  including  profits 
attributed  to  any  limited  partnership 
interests  held  by  the  general  partner  and 
any  other  interests  in  profits  that  arise 
from  the  purchase  and  sale  of  the 
partnership's  portfolio  securities:  or 

[2]  The  general  partner's  share  of  the 
partnership  capital  account  including 
the  share  attributable  to  any  limited 
partnership  interest  held  by  the  general 
partner. 

(C)  A  performance-related  fee,  other 
than  an  asset-based  fee,  received  by  any 
broker,  dealer,  bank,  insurance 
company,  investment  company, 
investment  adviser,  investment 
manager,  trustee  or  person  or  entity 
performing  a  similar  function:  provided, 
however,  that  no  pecuniary  interest 
shall  be  present  where: 

[1]  The  performance-related  fee, 
regardless  of  when  payable,  is 
calculated  based  upon  net  capital  gains 
and/or  net  capital  appreciation 
generated  bom  the  portfolio  or  from  the 
fiduciary's  overall  performance  over  a 
period  of  one  year  or  more;  and 

(2)  Equity  securities  of  the  issuer  do 
not  account  for  more  than  ten  percent  of 
the  market  value  of  the  portfolio.  A  right 
to  a  nonperformance-related  fee  alone 
shall  not  represent  s  pecuniary  interest 
in  the  securities; 

(D)  A  person's  right  to  dividends  that 
is  separated  or  separable  from  the 
underlying  securities.  Otherwise,  a  right 
to  dividends  alone  shall  not  represent  a 
pecuniary  interest  in  the  secaritiea; 


(E)  A  person's  intwest  in  securities 
held  by  a  tmst  as  specified  in  1 24ai6a- 
8(b):  and 

(F)  A  person's  li^t  to  scquire  equity 
seciuities  through  the  exercise  or 
conversion  of  any  derivative  security, 
whether  or  not  presently  exercisable. 

(iii)  A  shareholder  shaU  not  be 
deemed  to  have  a  pecuniary  interest  in 
the  portfolio  securities  held  by  a 
corporation  or  similar  entity  in  which 
the  person  owns  securities  if  the 
shareholder  is  not  a  controlling 
shareholder  of  the  entity  and  does  not 
have  or  share  investment  control  over 
the  entity's  portfolio. 

(3)  Where  more  than  one  person 
subject  to  section  16  is  deemed  to  be  a 
beneficial  owner  of  the  same  equity 
securities,  all  such  ftersons  must  report 
as  beneficial  owners  of  the  securities.  In 
such  cases,  the  amotmt  of  short-swing 
profit  recoverable  shall  not  be  increased 
above  the  amount  recoverable  if  there 
were  only  one  beneficial  owner. 

(4)  Any  person  filing  a  statement 
pursuant  to  section  16(a)  of  the  Act  may 
state  that  the  filing  shall  not  be  deemed 
an  admission  that  such  person  is,  for 
purposes  of  section  16  of  the  Act  or 
otherwise,  the  beneficial  owner  of  any 
equity  securities  covered  by  the 
statement 

(5)  The  following  interests  are  deemed 
not  to  confer  beneficial  ownership  for 
purposes  of  section  16  of  the  Act 

(i)  Interests  in  portfolio  securities  held 
by  any  holding  company  registered 
under  the  Public  Utility  Holdhog 
Company  Act  of  1835  (15  U.S.C  79a  et 
seq.y, 

(ii)  Interests  in  portfolio  securities 
held  by  any  investment  company 
registered  luder  the  Investment 
Company  Act  of  IMG  (15  U.S.C  BOa^l  et 
seq.y,  and 

(iii)  Interests  in  securities  comprising 
part  of  a  broad-based,  publicly  traded 
market  basket  or  index  of  stocks, 
approved  for  trading  by  the  appropriate 
federal  governmental  authority. 

(b)  The  term  call  equivalent  position 
shall  mean  a  derivative  security  position 
that  increases  in  value  as  the  value  of 
the  tmderlying  equity  increases, 
including,  but  not  limited  to,  a  long 
convertible  security,  a  long  call  option, 
and  a  short  put  option  position. 

(c)  The  term  derivative  securities 
shall  mean  any  option,  warrant 
convertible  security,  stock  appreciation 
right  or  similar  right  with  an  exercise  or 
conversion  privilege  at  a  price  related  to 
an  equity  security,  or  similar  securities 
with  a  value  derived  from  the  value  of 
an  equity  security,  but  shall  not  include: 

(1)  Rights  of  a  pledgee  of  securities  to 
sell  the  pledged  seciuities. 
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(2)  Rights  of  all  holders  of  a  dass  of 
secvities  of  an  issuer  to  receive 
securities  pro  rata,  or  obligations  to 
dispose  of  securities,  as  a  result  of  a 
merger,  exchange  offer,  or  consolidation 
involving  the  issuei  of  the  securities; 

(3)  Securities  that  may  be  redeemed  or 
exercised  only  for  cash  aiul  do  not 
permit  die  receipt  of  equity  securities  in 
heu  of  cash,  if  die  seomifies  either 

(i)  Are  awarded  pursuant  to  an 
employee  benefit  plan  satis^ring  die 
provisions  of  8'240.16b-3(c):  or 

(ii)  May  be  redeemed  or  exercised 
only  upon  a  fixed  date  or  dates  at  least 
six  months  after  award,  or  upon  death, 
retirement  disability  or  termination  of 
employment; 

(4)  Interests  in  broad-based  Index 
options,  broad-based  index  futures,  and 
broad-based  publicly  traded  market 
baskets  of  stocks  approved  for  trading 
by  die  appropriate  federal  governmental 
audiority; 

(5)  Interests  or  rights  to  participate  in 
employee  benefit  plans  of  the  issuer  or 

(6)  Rights  with  an  eKeicise  or 
conversion  privilege  at  a  price  that  is 
not  fixed. 

(d)  The  term  equity  security  of  such 
issuer  shall  mean  any  equity  security  or 
derivative  securi^  relating  to  an  issuer, 
whether  or  not  issued  by  ^t  issuer. 

(e)  The  term  immediate  family  shall 
mean  any  child.  stepcUld,  grandchild, 
parent  steppiuent  giandpareut  spouse, 
sibling,  mother-in-law,  father^n-law, 
son-in-law,  danghter'4n-law,  brother-in- 
law,  or  sister4n-law.  and  riiatt  indode 
adoptive  relationships. 

(f)  The  term  offtcerthBA  mean  an 
issuer's  presided  prindpal  finandal 
officer,  or  principal  aocownting  officer 
(or,  if  there  is  no  such  amounting  officer, 
the  controller),  anv  vica-pnsideirt  of  the 
issuer  in  charge  of  a  prindpal  business 
unit  division  or  function  (such  as  sales, 
administration  (»r  finance],  any  other 
officer  who  performs  a  policy-making 
fimction,  or  any  other  person  who 
performs  similar  policy-raaking 
functions  for  the  issuer.  OfficeTS  of  die 
issuer's  parent(s)  or  subsidiaries  shall 
be  deemed  officers  of  die  issuer  tf  they 
perform  sudi  pottcy-oiaking  hmctions 
for  the  issuer.  In  addition,  when  the 
issuer  is  a  limited  paitnecdnp,  officers 
or  employees  of  the  gnnerai  partner(s) 
who  perfonn  poiky-making  finctions  lor 
the  limited  partnership  ars  deemed 
officers  of  the  limiled  paitBsnUp.  When 
the  issuer  is  a  trust  officers  or 
employees  of  the  tiiistea(s)  who  perform 
policy-making  functions  for  the  trust  are 
deemed  officers  of  the  trust 


iaauerideatifiasai 

officer,"  it  is  presumed  that  the  Board  of 
Directors  has  made  diat  Judgment  and  that 
the  persons  so  identified  are  the  officers  for 
purposes  of  Section  IB  of  file  Act  as  are  sudi 
other  persons  enumerated  in  this  paragraph 
(f)  but  not  in  Item  401(b). 

(g)  Ihe  tenn  portfolio  securities  shall 
mean  all  securities  owned  by  an  entity, 
other  than  securities  issued  by  the 
entity. 

(h)  The  term  put  equivalent  position 
shall  mean  a  derivative  security  position 
that  increases  in  value  as  the  value  of 
the  underlying  equity  decreases, 
induding,  but  not  limited  to,  a  long  put 
option  and  a  short  call  option  position. 


:  "PaUcy-OMkaHtecttai"  is  not 
intended  to  include  pauof-taakiDg  functions 
that  are  not  significant  n  pursuant  to  Item 
401(b)  of  Regulation  S-K  ((  229.401(bn  the 
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subfact  to  aacaon  w^ 

Any  person  who  is  the  benefidal 
owner,  direcdy  or  indirecdy,  of  more 
dian  ten  percent  of  any  dass  of  equity 
securities  ("ten  percent  benefknal 
owner")  registered  pursuant  to  section 
12  of  the  Act  any  diredor  or  officer  of 
the  issuer  of  such  securities,  and  any 
person  spedfied  in  section  17(a)  of  die 
Public  Utility  Holding  Company  Act  of 
1935  or  section  30(f)  of  the  bivestment 
Company  Act  of  1940,  induding  any 
person  spedfied  in  1 240.16a-8,  shall  be 
subject  to  the  provisiotts  of  section  16  of 
the  Ad.  The  rules  under  section  16  of 
the  Ad  apply  to  any  dass  of  equity 
securities  of  an  issuer  whedier  or  not 
registered  under  section  12  of  the  Act 
llie  rules  under  section  16  of  die  Ad 
also  apply  to  non-equity  securities  as 
provided  by  die  Public  Utfhty  Holding 
Company  Act  of  1935  and  die 
Investment  Company  Act  of  1940.  With 
respect  to  transactions  by  persons 
subject  to  section  16  of  the  Act 

(a)  A  transaction(s)  carried  out  by  a 
diredor  or  officer  in  die  six  months  prior 
to  the  diredor  or  officer  becoming 
subjed  to  section  16  of  the  Ad  shall  be 
subject  to  section  16  of  the  Act  and 
reported  on  die  first  required  Form  4 
oidy  if  the  transacdon(8)  occurred 
within  six  months  of  the  transaction 
giving  rise  to  Ae  Form  4  filing  obligation 
and  the  director  or  officer  became 
subjed  to  section  18  of  dw  Ad  solely  as 
a  resdt  of  the  Issuer  registering  a  dass 
of  equity  securities  pursuant  to  section 
12  of  die  Act 

(b)  A  transacdon(s)  foflowfaig  the 
cessation  of  director  or  officer  status 
shall  be  subjed  to  section  18  of  the  Act 
only  if  executed  within  six  months  of  a 
transaction  that  ooconed  while  diet 
person  was  a  director  or  officer. 

(c)  The  transaction  that  results  in  a 
person  beoosaing  a  ten  percent 
benefidal  owner  is  not  subject  to 
section  18  of  die  Ad  unless  die  person 
otherwise  is  subject  to  section  16  of  the 


Act  A  ten  percent  benefidal  owner  not 
odieiwlse  sidiject  to  section  18  of  dM 
Ad  Bust  rsport  only  dmss  transactions 
ooododed  wUe  the  benefidal  owner  of 
more  then  ten  percent  of  a  dass  of 
equity  seoortties  of  the  Issuer  registered 
pursnsnt  to  section  12  of  the  Act 

(dKl)  Transactions  by  s  person  or 
entity  shall  be  exempt  from  the 
provisions  of  section  16  of  the  Act  for 
the  12  mondis  following  appointment 
and  qualification,  to  the  extent  such 
person  or  entity  is  acting  ac 

(i)  Executor  or  administrator  of  the 
estate  of  a  decedent 

(ii)  Guardian  or  member  of  a 
committee  for  an  incompetent 

(iii)  Receiver,  trustee  in  bankruptcy, 
assignee  for  the  benefit  of  creditors, 
conservator,  liquidating  agent,  or  odier 
similar  person  duly  audiorired  by  law  to 
administer  die  estate  or  assets  of 
another  person:  or 

(iv)  Fidudary  in  a  similar  capadty. 

(2)  Transactions  by  such  person  or 
entity  acting  in  a  capadty  spedfied  in 
paragraph  (d)(1)  of  diis  section  after  the 
period  specified  in  that  paragraph  shall 
be  subjed  to  section  16  of  the  Ad  only 
where  die  estate,  tmst  or  other  entity  is 
a  benefidal  owner  of  more  dian  ten 
percent  of  any  class  of  equity  security 
registered  pursuant  to  section  12  of  the 
Act  or  die  fidudary  is  a  person 
described  in  8  24aiea-8(a)(l)ru). 

924ai8B-t 


(a)  Initial  statements  of  benefidal 
ownership  of  equity  securities  reqidred 
by  section  18(s)  of  die  Act  shall  be  filed 
on  Form  3.  Statemento  of  changes  in 
benefidal  ownership  required  by  thst 
section  shall  be  filed  on  Form  4.  Aiumal 
statements  shall  be  filed  on  Form  5.  At 
the  election  of  the  reiKHting  person,  any 
transaction  required  to  be  reported  on 
Form  5  may  be  reported  on  an  earlier 
filed  Fonn  4.  AO  such  statements  shall 
be  prepared  and  filed  in  accordance 
with  the  requirements  of  the  applicable 
form. 

(b)  A  person  filing  statemento 
pursuant  to  section  18(a)  of  the  Act  with 
respect  to  any  dass  of  equity  securities 
registered  pursuant  to  section  12  of  the 
Ad  need  not  file  an  sdditional  ^ 
statement  on  Form  3: 

(1)  When  an  additional  dass  of  equity 
seouities  of  the  same  issuer  becomes 
registered  pursuant  to  section  12  of  the 
Actor 

(2)  When  such  person  assumes  a 
different  or  an  additional  rdationship  to 
the  same  issuer  (for  example,  when  an 
officer  becomes  a  director). 

(c)  Any  isaoer  that  has  equity 
securities  listed  on  more  than  one 


7268 


FxkwJ  Bitotw  /  Vol  56.  No.  35  /  Thursday.  February  21.  1991  /  Rules  and  Regulations 


national  securitiet  exchange  may 
designate  one  exchange  as  die  only 
exchange  with  which  reports  pursuant 
to  section  16(a)  of  the  Act  need  be  filed. 
Such  designation  shall  be  made  in 
writing  and  shall  be  filed  with  the 
Commission  and  with  each  national 
securities  exchange  on  which  any  equity 
security  of  the  issuer  is  listed  at  Uie  time 
of  such  election.  The  reporting  person's 
obligation  to  file  reports  with  each 
national  seauities  exchange  on  which 
any  equity  security  of  the  issuer  is  listed 
shall  be  satisfied  by  filing  with  the 
exchange  so  designated. 

(d)  Any  person  required  to  file  a 
statement  with  respect  to  seciuities  of  a 
single  issuer  under  both  section  16(a)  of 
the  Act  and  either  section  17(a)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  or  section  30(f)  of  Ihe  Investinent 
Company  Act  of  1940  may  file  a  single 
statement  containing  the  required 
information,  which  will  be  deemed  to  be 
filed  under  both  Acts. 

(e)  Any  person  required  to  file  a 
statement  under  section  16(a)  of  the  Act 
shall  not  later  than  the  time  the 
statement  is  traiumitted  for  filing  with 
the  Commission,  send  or  deliver  a 
duplicate  to  the  person  designated  by 
the  issuer  to  receive  such  statements,  or. 
in  the  absence  of  such  a  designation,  to 
the  issuer's  corporate  secretary  or 
person  performing  equivalent  functions. 

(f)(1)  A  Form  5  shall  be  filed  by  every 
person  who  at  any  time  during  the 
issuer's  fiscal  year  was  subject  to 
section  16  of  the  Act  with  respect  to 
such  issuer,  except  as  provided  in 
paragraph  (f)(2)  of  this  section.  The 
Form  sbsll  be  filed  within  45  days  after 
the  issuer's  fiscal  year  end.  and  shall 
disclose  the  following  holdings  and 
transactions  not  reported  previously  on 
Forms  3, 4  or  5: 

(i)  All  transactions  during  the  most 
recent  fiscal  year  that  were  either 
exempt  from  section  16(b)  of  the  Act  or 
constituted  small  acquisitions  pursuant 
to  1 24ai6a-6(a): 

(ii)  All  holdings  and  transactions  that 
should  have  beoi  reported  during  the 
most  recent  fiscal  year,  but  were  not; 
and 

(iii)  With  respect  to  the  firat  Form  5 
requirement  for  a  reporting  person,  all 
holdings  and  transactions  that  should 
have  been  reported  in  each  of  the 
issuer's  last  two  fiscal  years  but  were 
not  based  on  the  reporting  person's 
reasonable  belief  in  good  faith  in  the 
completeness  and  accuracy  of  the 
information. 

(2)  Notwithstanding  the  above,  no 
Form  5  shall  be  required  where  all 
transactions  otherwise  required  to  be 
reported  on  the  Form  5  have  been 


reported  before  the  due  date  of  the  Form 
5. 

Note:  Persons  no  longer  subfect  to  section 
10  of  the  Act  but  who  were  subicct  to  the 
Section  at  any  time  during  the  issuer's  fiscal 
year,  must  file  a  Ponn  5  unless  paragrsph 
(f)(2)  is  satisfied.  See  also  I  240.iea-2(b) 
regarding  the  reporting  obligations  of  persons 
ceasing  to  t>e  officers  or  dinctors. 

(g)  All  transactions  shall  be  reported 
on  Form  4,  except  as  follows: 

(1)  Small  acquisitions  as  specified  in 
i  240.16a-6(a)  shall  be  reported  in  the 
manner  specified  by  that  section: 

(2)  Exercises  and  conversions  of 
derivative  securities  exempted  pursuant 
to  (  240.ieb-6(b)  shall  be  reported  in  the 
manner  specified  by  i  240.16a-4:  and 

(3)  Transactions  that  are  exempted  by 
operation  of  any  rule  pursuant  to  section 
16(b)  of  the  Act  other  than  exercises 
and  convenions  of  derivative  securities 
exempted  pursuant  to  |  240.16b-6(b), 
shall  be  reported  on  either  Form  5,  or,  at 
the  option  of  the  reporting  person.  Form 
4.  but  in  no  event  later  than  the  due  date 
of  the  Form  5  with  respect  to  the  fiscal 
year  in  which  the  transaction  occurred. 

(h)  The  date  of  filing  wdth  the 
Commission  shall  be  the  date  of  receipt 
by  the  Commission:  Provided,  however, 
That  a  Form  3, 4.  or  5  shall  be  deemed  to 
have  been  timely  filed  if  the  filing 
person  establishes  that  the  Form  had 
been  transmitted  timely  to  a  third  party 
company  or  governmental  entity 
providing  delivery  services  in  the 
ordinary  course  of  business,  which 
guaranteed  delivery  of  the  filing  to  the 
Commission  no  later  than  the  required 
filing  date. 

|240.16a^   DertwMveaecurtHesL 

(a)  For  purposes  of  section  16  of  the 
Act  both  derivative  securities  and  the 
underlying  securities  to  which  they 
relate  shall  be  deemed  to  be  the  same 
class  of  equity  securities,  except  that  the 
acquisition  or  disposition  of  any 
derivative  security  shall  be  separately 
reported. 

(b)  The  exercise  or  convenion  of  a 
call  equivalent  position  shall  be 

Xrted  no  later  than  the  next  Form  4 
rwise  required  or  the  Form  5  filed 
with  respect  to  the  fiscal  year  in  which 
the  transaction  occurred,  whichever  is 
earlier,  and  shall  be  treated  for  reporting 
purposes  as: 

(1)  A  purchase  of  the  underlying 
sectirity:  cmd 

(2)  A  closing  of  the  derivative  security 
position. 

(c)  The  exercise  of  a  put  equivalent 
position  shall  be  reported  no  later  than 
the  next  Form  4  otherwise  required  or 
the  Form  5  filed  with  respect  to  the 
fiscal  year  in  which  the  transaction 


occurred,  whichever  is  earlier,  and  shall 
be  treated  for  reporting  purposes  as: 

(1)  A  sale  of  the  underlying  security; 
and 

(2)  A  closing  of  the  derivative  security 
position. 

(d)  If  the  next  Form  4  otherwise 
required  or  the  Form  5  is  due  within 
fewer  than  ten  days  after  an  exercise  or 
conversion,  the  exercise  or  conversion 
may  be  reported  on  the  next  required 
report 

NolK  Under  1 24aieb-e(b),  a  pnrdiase  or 
sale  resulting  from  an  exercise  or  conversion 
of  a  derivative  security  generally  is  exempt 
from  section  16(b)  of  the  Act 


S24ai6a-«    (M«4oli 

Transactions  by  an  odd-lot  dealer  (a) 
in  odd-lots  as  reasonably  necessary  to 
carry  on  odd-lot  transactions,  or  (b)  in 
roimd  lots  to  offset  odd-lot  transactions 
previously  or  simultaneously  executed 
or  reasonably  anticipated  in  the  usual 
course  of  business,  shall  be  exempt  from 
the  provisions  of  section  16(a)  of  the  Act 
with  respect  to  participation  by  such 
odd-lot  dealer  in  such  transaction. 

S24ai6»4   Smalacquisttlona. 

(a)  Any  acqtiisition  of  an  equity 
secitfity  not  exceeding  $10,000  in- market 
value,  or  of  the  right  to  acquire  such 
securities,  shall  be  reported  no  later 
than  the  next  Form  4  otherwise  required 
or  the  Form  5  filed  with  respect  to  the 
fiscal  year  in  which  the  transaction 
occurred,  whichever  is  earlier,  subject  to 
the  following  conditions: 

(1)  Total  acquisitions  of  securities  of 
the  same  class  (inchiding  securities 
underlying  derivative  securities)  within 
the  prior  six  months  do  not  exceed 
$10,000  in  maricet  value:  and 

(2)  The  person  making  the  acquisition 
does  not  within  six  months  thereafter 
make  any  disposition,  other  than  by  a 
transaction  exempt  from  section  16(b)  of 
the  Act 

(b)  Should  an  acquisition  no  longer 
qualify  for  the  reporting  deferral  in 
paragraph  (a)  of  this  section,  all  such 
acquisitions  that  have  not  yet  been 
reported  shall  be  reported  on  a  Form  4 
within  ten  days  after  the  close  of-the 
calendar  month  in  which  the  conditions 
of  paragraph  (a)  of  this  section  are  no 
longer  met 

(c)  If  the  next  Form  4  otherwise 
required  or  the  Form  5  is  due  within 
fewer  than  ten  days  after  an  acquisition 
subject  to  the  section,  the  acquisition 
may  be  reported  on  the  next  required 
report 
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(a)  Aiqr  purchase  and  sale,  or  sale  and 
purdiase.  of  a  security  that  is  made  in 
coimectlon  with  the  tUslrlbution  of  a 
substantial  block  of  securities  shall  be 
exempt  from  the  jmivisions  of  section 
16(a)  of  the  Act  to  the  extent  specified 
in  Ms  rule,  subject  to  the  following 
conditions: 

(1)  The  person  effecting  the 
transaction  is  engaged  in  the  business  of 
distributing  securities  and  is 
participating  in  good  faith,  in  the 
ordinaiy  course  of  such  business,  in  &e 
distrlbutton  (rf  such  block  of  securities: 
and 

(2)  The  security  involved  in  the 
transaction  is: 

(1)  Part  of  such  block  of  securities  and 
is  acquired  by  the  person  effecting  the 
transaction,  with  a  view  to  distribution 
thereof,  from  the  issuer  or  other  person 
on  whose  behalf  such  securities  are 
being  distributed  m  from  a  person  who 
is  participating  in  good  faith  in  the 
distribution  of  such  block  of  securities; 
or 

(ii)  A  security  purchased  in  good  faith 
by  or  for  the  account  of  the  person 
effecting  the  transaction  for  the  purpose 
of  stabilizing  the  market  price  xA 
securities  of  the  dass  being  distribnted 
or  to  cover  an  over-allotment  or  other 
short  position  created  in  connection 
with  sudi  distribution. 

(b)  Each  person  participating  in  tiie 
transaction  must  qualify  on  an 
individual  basis  for  an  exemption 
pursuant  to  this  section. 

§240.16a-t    Trusts. 

(a)  PenoitB  aabject  to  section  16.— (1) 
Thists.  A  trust  shaH  be  eubject  to 
section  16  of  the  Act  with  reqyect  to 
securities  of  the  issuer  If: 

(i)  The  trust  is  a  beneficial  owner, 
pursuant  to  §  24aiQe-l(aKl).  of  more 
than  ten  percent  of  any  dass  of  equity 
securities  of  the  issuer  registered 
pursuant  to  section  12  of  the  Act  C^en 
percent  benefidai  owner");  or 

(ii)  The  trustee  otiierwise  is  subject  to 
section  16  of  the  Act  and  exercises  or 
shares  investment  tsontrel  over  the 
issuer's  securities  held  by  the  trust  and 
either  the  trustee  or  a  member  of  the 
trustee's  immediate  fondly  has  a 
pecuniary  Interest  in  the  issuer's 
securities  hdd  by  the  trust  except 
where  the  trustee  is: 

(A)  An  entity  or  person  that  in  the 
ordinaiy  course  of  business  acts  as 
trustee,  and  is  specified  in  f  240.1Qa- 
1(a)(1)  (Q  through  (vfil);  or 

(B)  An  officer  or  director  of  the  issuer 
servfaig  as  trustee  for  the  issuer's 
emplojree  benefit  plan  trust 


(2)  Trastees,  beiteptJanes,  and 
Bettlofs.  In  detemdning  whetiier  a 
trustee,  benefidary,  or  settior  is  a  ten 
percent  beoefidal  owner  with  respect  to 
the  issuer 

(i)  Such  persons  shall  be  deemed  the 
beneficial  owner  of  the  Issuer's 
securities  held  by  the  trust  to  the  extent 
specified  by  1 24aiea-l(a)(l);  and 

(ii)  Settiora  shall  be  deemed  the 
beneficial  owner  of  the  issuer's 
securities  held  by  the  trust  where  ttiey 
have  the  power  to  revoke  the  trust 
without  the  consent  of  anotiier  person. 

(b)  TYust  holdings  and  transactions.  If 
the  tiust  is  subject  to  aectioB  16  of  the 
Act  all  holdings  and  transactiaos  in  the 
issuer's  securities  held  by  the  trust  shall 
be  reported  by  the  trustee  on  behalf  of 
the  trust  aiMl  need  not  be  reported  by 
other  parties,  except  u  follows: 

(1)  Trusts.  The  trust  need  not  report 
holc^ngs  and  transactions  in  the  iMuer's 
securities  held  by  the  trust  in  an 
employee  benefit  plan  subject  to  the 
Employee  Retirement  Income  Security 
Act  over  which  no  trustee  exercises 
investment  control. 

(2)  Trustees.  It  as  provided  by 

S  240.iea-l(a)(2).  a  trustee  subject  to 
section  16  Of  the  Act  has  a  pecuniary 
interest  in  any  heading  or  transaction  in 
the  issuer's  securities  held  by  the  trust 
such  holding  or  transactioo  shall  be 
attributed  to  tiie  trustee  and  shall  be 
reported  by  the  trustee  in  the  trustee's 
individual  capadty,  as  well  as  on  behalf 
of  the  trust  With  respect  to  performance 
fees  and  holdings  of  the  trustee's 
immediate  family,  trustees  shall  be 
deemed  to  have  a  pecuniary  interest  in 
the  trust  holdings  and  transactions  in 
the  following  drcumstances: 

(i)  A  performance  fee  is  recdved  tiiat 
does  iu>t  meet  tiie  proviso  of  t  240.18a- 
l(aM2)rin(C):  or 

(ii)  At  least  one  benefidary  of  the 
trust  is  a  member  of  the  trustee's 
immediate  frtmily.  The  pecimiary 
interest  of  the  immediate  family 
member(8)  diall  be  attributed  to  and 
reported  by  the  trustee. 

(3)  Bene^ciaries.  A  benefidary 
subject  to  section  16  of  tiie  Act  shall 
have  or  share  reporting  obligations  witii 
respect  to  transactions  in  die  issuer's 
securities  hrid  by  the  trust  if  the 
benefidary  is  a  benefidai  owner  of  the 
securities  pursuant  to  1 240.1ta-l(aH2), 
asfoUowR 

(i)  If  a  benefidary  shares  investment 
control  with  the  trustee  with  respect  to  a 
trust  transaction,  the  transaction  riiall 
be  attributed  to  and  rqxated  by  bodi 
the  benefidary  and  die  trust; 

(ii)  If  a  benefidary  has  fanrestment 
control  with  respect  to  a  trust 
transaction  without  consnltation  with 
the  trustee,  the  transaction  shall  be 


attributed  to  and  reported  by  um 
beneficisay  mdy;  and 

(iii)  In  making  a  detemdimtton  as  to 
whedier  a  beneficiary  is  the  benefidai 
owner  of  iha  aecoffties  parsnaBt  to 
i  240.16a-l(a)(2),  benefidaries  shafl  be 
deemed  to  have  a  pecuniary  Interest  in 
the  issuer's  securities  held  by  the  trust 
to  the  extent  of  their  pro  rata  interest  in 
the  trust  when  the  trustee  does  not 
exerdse  exdadre  investment  cooiioL 

(4)  Settlors,  ff  a  settfor  subjed  to 
section  16  of  die  Act  leseufcs  the  right 
to  revoke  the  trust  widioat  dw  consent 
of  another  person,  the  trust  holdings  and 
transactions  shall  be  attributed  to  and 
reported  by  die  setdor  instead  of  the 
trust  Provided,  however.  That  if  the 
settlor  does  not  exercise  or  ehare 
investment  control  over  the  issuer's 
securities  held  by  the  trust  the  trust 
holdings  and  transactioas  shall  be 
attributed  to  and  reported  by  the  trust 
instead  of  the  settlor. 

[c)  Remainder  interests.  Remainder 
interests  in  a  trust  cue  deemed  not  to 
confer  benefidai  ownership  for 
purposes  of  section  16  of  the  Act 
provided  diat  die  persons  with  the 
remainder  intereste  have  no  power, 
directly  or  indirecdy,  to  exerdse  or 
share  investment  control  over  the  trust 

(d)  A  trust  trustee,  benefidaiy  or 
settlor  becoinittg  subject  to  section  16(e] 
of  the  Act  pursuant  to  this  rule  also  shall 
be  subject  to  sections  16(b]  and  16(c)  of 
dwAct 

S24aMa-9   Stodiaplls,stMdidMdands. 
and  pro  rata  I10MS. 

The  frdlowing  shall  be  exempt  from 
section  16  of  die  Act 

(a)  Ihe  increase  or  decrease  in  the 
number  of  securities  held  as  a  result  of  a 
stock  qilit  or  stock  dividend  applying 
equally  to  all  securities  of  that  class: 
and 

(bj  TIm  aoqnisitioa  of  rights,  such  as 
shaidiolder  or  pre-eaiptive  ri^ts. 
pursuant  to  a  pro  rata  grant  to  all 
holden  of  the  same  class  of  equity 
securities  registered  under  section  12  of 
die  Act 

DMk  Um  exardae  or  safe  of  a  pro  raU 
ridit  Aal  be  nvortMl  pvsuBt  to  i  MO.Ua- 
4  and  ti»  eoRise  shaU  be  eUgibfe  for 
exemption  from  section  16(b]  of  the  Act 
pursuant  to  i  240.1Bk-«(!b). 


S  24aiia-i6 
16(a). 

Except  as  provided  in  i  240.iea-6,  any 
transaction  exempted  fit)m  the 
requirements  of  section  16(a)  of  the  Act 
insofar  as  It  is  otherwise  subjed  to  die 
provisions  of  section  19(b).  shall  be 
likewise  exempt  bum  section  ie(b)  of 
die  Act 
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9.  Secticnu  24aieb-l  through  16b-8 
are  revised.  ||  24ai(lb-0  throu^  16b-ll 
are  removed  and  the  center  heading  is 
republished  as  foUows: 

Exemption  of  Ceriain  Tkansactioas  From 
S«4laalf(b) 

|240.1«b-1   Ttaneadionespprevedbya 
•v^uHiBry  Mnnaniy. 

(a)  Any  purchase  and  sale,  or  sale  and 
purchase,  of  a  security  shall  be  exempt 
from  section  ie(b)  of  the  Act  if  the 
transacticm  is  effected  by  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C  80a-l  et  se<j.)  and  both  the 
purchase  and  sale  of  such  security  have 
been  exempted  from  the  provisions  of 
section  17(a)  (15  U.&C  80a-17(a))  of  the ' 
Investment  Company  Act  of  1940,  by 
rule  or  order  of  the  Conunission. 

(b)  Any  purchase  and  sale,  or  sale  and 
purchase,  of  a  seciirity  shall  be  exempt 
from  the  provisions  of  section  16(b)  of 
the  Act  i£ 

(1)  The  person  effecting  the 
truisaction  is  either  a  holding  company 
registered  under  the  Public  Utility 
Holdhig  Company  Act  of  1935  (15  U.S.C 
79a  et  seq.)  or  a  subsidiary  thereof;  and 

(2)  Both  the  purchase  and  the  sale  of 
the  security  have  been  approved  or 
permitted  by  the  Commission  pursuant 
to  the  applicable  provisions  of  that  Act 
and  the  niles  and  regulations 
thereunder. 

(c)  Any  acquisition  of  securities  made 
in  exchange  for  other  securities  shall  be 
exempt  from  the  provisions  of  section 
ie(b)oftheActif: 

(1)  The  securities  are  acquired  bom 
the  issuer 

(2)  The  person  acquiring  the  securities 
is  subject  to  one  or  more  of  the 
provisions  of  part  I  of  the  Interstate 
Conunerce  Act; 

(3)  (i)  The  person  acquiring  the 
securities  is  subject  to  an  order  ot  (v 
has  accepted  a  condition  imposed  by. 
the  Interstate  Commerce  Commission  in 
connection  with  an  approval  of  a 
unification,  merger  or  acquisition  of 
control  pursuant  to  49  U.S.C  11343- 
11347,  requiring  such  person  to  dispose 
of  all  securities  of  the  same  class  as 
those  exchanged  for  the  securities 
acquired:  and 

(ii)  The  issuance  of  the  securities 
acquired  by  such  person  has  been 
approved  by  the  Interstate  Commerce 
Commission  pursuant  to  49  U.S.C  11301; 
and 

(4)  (i)  The  person  acquiring  voting 
equity  securities  has  transferred  all 
voting  rights  on  an  unrestricted  basis  to 
one  or  more  banks  or  trust  companies; 
and 


(ii)  Such  transfer  remaiiu  in  effect 
until  such  securities  are  disposed  of  by 
such  person. 

1 240.16^2   MvMeiNl  or  bilefesl 


Any  acquisition  of  securities  resulting 
from  the  reinvestment  of  dividends  or 
interest  on  securities  of  the  same  issuer 
shall  be  exempt  from  section  ie(b)  of  the 
Act  if  made  pursuant  to  a  plan, 
available  on  the  same  terms  to  all 
holders  of  that  class  of  securities, 
providing  for  the  regular  reinvestment  of 
dividends  or  interest 

}240.l6b-S   Employee benem plan 


(a)  Plan  Conditions.  A  transaction  by 
an  officer  or  director  shall  be  exempt 
from  section  16(b)  of  the  Act  if  it  is 
pursuant  to  an  employee  benefit  plan 
that  satisfies  the  following  two 
conditions  and  the  condition  of 
paragraph  (b)  of  this  section,  if 
applicable;  and  the  transaction  satisfies 
one  of  the  transaction  exemptions  of 
paragraphs  (c),  (d),  (e),  (f),  or  (g)  of  this 
section. 

(1)  Written  plan.  The  plan  shall  set 
forth  in  writing  the  means  or  basis  for 
determining  eUgibility  to  participate,  as 
it  relates  to  officers  and  directors,  and 
either  the  price  at  which  the  securities 
may  be  offered  and  the  amount  of 
securities  to  be  awarded  or  the  method 
by  which  the  price  and  the  amount  of 
the  award  are  to  be  determined;  and 

(2)  Transferability  restriction.  Either 
the  plan  or  an  agreement  in  writing 
signed  by  the  officer  or  director 
participating  in  the  plan  shall  provide 
that  a  derivative  security  issued  under 
the  employee  benefit  plan  is  not 
transferable  by  the  participant  other 
than  by  will  or  the  laws  of  descent  and 
distribution  or  pursuant  to  a  qualified 
domestic  relations  order  as  defined  by 
the  Internal  Revenue  Code  of  1986,  as 
amended.  26  U.S.C.  1  et  seq.  ("Internal 
Revenue  Code")  or  title  I  of  the 
Employee  Retirement  Income  Security 
Act  or  the  rules  thereunder.  The 
designation  of  a  beneficiary  by  an 
officer  or  director  does  not  constitute  a 
transfer. 

(b)  Approval  by  security  holders.  The 
plan,  other  than  a  plan  specified  in 
paragraph  (b)(3)  of  this  section,  has 
been  approved,  directly  or  indirecdy. 

(1)  ^  the  affirmative  votes  of  the 
holders  of  a  majority  of  the  securities  of 
the  issuer  present  or  represented,  and 
entitled  to  vote  at  a  meeting  duly  held  in 
accordance  with  the  applicable  laws  of 
the  state  or  other  jurisdiction  in  v^ch 
the  issuer  was  inoorporated.  or 

(2)  By  the  written  consent  of  the 
holders  of  a  majority  of  the  securities  of 


the  issuer  entiUed  to  vote:  Provided, 
however.  That  if  such  vote  or  written 
consent  was  not  solicited  substantially 
in  accordance  with  the  rules  and 
regulations,  if  any,  in  effect  under 
section  14(a)  of  the  Act  at  the  time  of 
such  vote  or  written  consent  the  issuer 
shall  furnish  in  writing  to  the  holders  of 
record  of  the  securities  entiUed  to  vote 
for  the  plan  substantially  the  same 
information  concerning  the  plan  which 
would  be  required  by  die  rules  and 
regulations  in  effect  under  section  14(a) 
of  the  Act  at  the  time  such  information 
is  furnished,  if  proxies  to  be  voted  with 
respect  to  the  approval  or  disapproval  of 
the  plan  were  then  being  solicited,  on  or 
prior  to  the  date  of  the  first  annual 
meeting  of  security  holders  held 
subsequent  to  the  later  of 

(i)  The  first  registration  of  an  equity 
security  under  section  12  of  the  Act  or 

(ii)  llie  acquisition  of  an  equity 
security  for  which  exemption  is  claimed. 
Such  written  information  may  be 
furnished  by  mail  to  the  last  known 
address  of  Uie  security  holders  of  record 
within  30  days  prior  to  the  date  of 
mailing.  Four  copies  of  such  written 
information  shaU  be  filed  with,  or 
mailed  for  filing  to,  the  Commission  not 
later  than  the  date  on  which  it  is  first 
sent  or  given  to  security  holders  of  the 
issuer.  For  the  purposes  of  this 
paragraph,  the  term  "issuer"  includes  a 
predecessor  corporation  if  the  plan  or 
obligations  to  participate  thereuiider 
were  assumed  by  the  issuer  in 
connection  with  the  succession.  In 
addition,  any  amendment  to  the  plan 
shall  be  similarly  approved  if  the 
amendment  woidd: 

(A)  Materially  increase  the  benefits 
accruing  to  participants  under  the  plan; 

(B)  Materially  increase  the  number  of 
securities  which  may  be  issued  under 
the  plan;  or 

(C)  Materially  modify  the 
requirements  as  to  eligibility  for 
participation  in  the  plan. 

(3)  A  plan,  established  and  operated 
as  a  trust  satisfying  one  of  the  following 
conditions  below  need  not  satisfy 
paragraph  (b)  of  this  section. 

(i)  Less  thain  20  percent  in  maricet 
value  of  the  securities  having  a  readily 
ascertainable  market  value  held  by  Such 
trust  determined  as  of  the  end  of  the 
preceding  fiscal  year  of  the  trust 
consists  of  equity  securities  held  by 
persons  subject  to  section  16(a)  of  the 
Act  or 

(ii)  The  plan  is  a  pension  or  retirement 
plan  holding  securities  of  the  issuer, 
providing  for  broad-based  employee 
participation. 

(c)  Grant  and  award  transactions.  The 
grant  or  award  of  an  equity  security. 
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including  a  derivative  security,  shall  be 
exempt  bom  section  16(b]  of  the  Act  if 
the  plan  satisfies  the  conditions  of 
paragraph  (a)  and  paragraph  (b)  of  this 
section,  if  applicable,  and  the  following 
conditions  are  met 

(1)  Six  month  holding  period.  The 
equity  security  is  held  for  sbc  months 
frt>m  the  date  of  grant  or,  in  the  case  of  a 
derivative  security,  at  least  six  months 
elapse  from  the  date  of  acquisition  of 
the  derivative  security  to  the  date  of 
disposition  of  the  derivative  security 
(other  than  upon  exercise  or  conversion) 
or  its  underlying  equity  seauity; 

(2)  Plan  administration.  The  plan  is 
administered  in  the  manner  specified  in 
either  paragraph  (c)(2)  (i)  or  (ii)  of  this 
section:  Provided,  however.  That 
compliance  with  this  paragraph  (c)(2)  is 
not  required  with  respect  to  a  grant  or 
award  of  an  equity  security  prior  to  the 
date  the  issuer  first  registers  the  class  of 
equity  security  under  section  12  of  the 
Act 

(i)  Disinterested  administration.  The 
grant  or  award  is  made  pursuant  to  an 
employee  benefit  plan  in  which 
selection  of  officers  and  directors  for 
participation  and  decisions  concerning 
the  tindng.  pricing,  and  amount  of  a 
grant  or  award,  if  not  determined  under 
a  formula  meeting  the  conditions  in 
pdragraph  (c](2](ii)  of  this  section,  are 
made  solely  by  the  board  of  directors,  if 
each  member  is  a  disinterested  person, 
or  a  committee  of  two  or  more  directors, 
each  of  whom  is  a  disinterested  person, 
i.e.,  a  director  who  is  not  during  the  one 
year  prior  to  service  as  an  administrator 
of  a  plan,  granted  or  awarded  equity 
securities  pursuant  to  the  plan  or  any 
other  plan  of  the  issuer  or  any  of  its 
affiliates,  except  that 

(A)  Participation  in  a  formula  plan 
meeting  the  conditions  in  paragraph 
(c)(2)(ii)  of  tills  section  shall  not 
disqualify  a  director  from  being  a 
disinterested  person; 

(B)  Participation  in  an  ongoing 
securities  acquisition  plan  meeting  the 
conditions  in  paragraph  (d)(2)(i)  of  this 
section  shall  not  disqualify  a  director 
from  being  a  disinterested  person: 

(C)  An  election  to  receive  an  aimual 
retainer  fee  in  either  cash  or  an 
equivalent  amount  of  securities,  or 
partiy  in  cash  and  partiy  in  securities, 
shall  not  disqualify  a  director  from  being 
a  disinterested  person;  and 

(D)  Participation  in  a  plan  shall  not 
disqualify  a  director  bom  being  a 
disinterested  person  for  the  purpose  of 
administering  another  plan  that  does  not 
pennit  participation  by  directors. 

(ii)  Formula  awards.  The  grant  or 
award  is  made  pursuant  to  a  plan  tiiat 
by  its  terms: 


(A)  Permits  officers  and/or  directors 
to  receive  awards;  either  states  the 
amount  and  price  of  securities  to  be 
awarded  to  designated  officers  and 
directors  or  categories  of  officers  and 
directors,  thou^  not  necessarily  to 
others  who  may  participate  in  the  plan, 
and  specifies  the  timing  of  awards  to 
officers  and  directors;  or  sets  forth  a 
formula  that  determines  the  amount 
price  and  timing,  using  objective  criteria 
such  as  earnings  of  the  issuer,  value  of 
the  securities,  years  of  service,  job 
classification,  and  compensation  levels; 
and 

(B)  Provides  that  these  plan  provisions 
shall  not  be  amended  more  than  once 
every  six  months,  other  than  to  comport 
with  changes  in  the  Internal  Revenue 
Code,  the  Employee  Retirement  Income 
Security  Act  or  the  rules  thereunder. 

(3)  Rights  without  a  fixed  price.  Rights 
granted  or  awarded  with  an  exercise 
price  that  is  not  fixed  at  the  time  of 
grant  or  award  shall  not  be  deemed 
acquired  until  the  price  is  fixed,  and  the 
six  month  holding  period  of  8  240.16b- 
3(c)(1)  shall  not  commence  until  such 
time. 

(d)  Participant-directed  transactions. 
A  participant-directed  transaction  and 
any  related  employer  matching 
contribution  shall  be  exempt  from 
section  ie(b)  of  the  Act  if  die  plan 
satisfies  the  conditions  of  paragraph  (a) 
and  paragraph  (b)  of  this  S  240.16b-3,  if 
applicable,  and  the  transaction  satisfies 
the  conditions  of  either  paragraph  (d)  (1) 
or(2)ofthisS240.16b-3. 

(1)  A  transaction  in  any  participant- 
directed  plan  of  the  issuer  meets  the 
requirements  of  either  paragraph  (d)(1) 
(i)  or  (U)  of  this  section: 

(i)  The  transaction  is  pursuant  to  an 
irrevocable  election  made  by  the 
participant  at  least  six  months  in 
advance  of  the  effective  date  of  the 
transaction;  or 

(U)  The  transaction  is  pursuant  to  an 
election  to  receive  either  securities  or 
cash,  or  a  combination  of  securities  and 
cash,  or  to  defer  a  distribution  of 
securities  or  cash  in  whole  or  in  part 
incident  to  death,  retirement  disability, 
or  termination  of  employment  or 

(2)  A  transaction  in  a  thrift  stock 
purdiase.  or  similar  ongoing  securities 
acquisition  plan  meets  the  requirements 
of  eidier  paragraph  (d)(2)  (i)  or  (ti)  of  this 
section: 

(i)  For  initial  or  periodic  transactions 
resulting  from  an  election  to  participate 
or  change  levels  of  participation  with 
respect  to  securities  of  the  issuen 

(A)  The  plan  provides  for  broad-based 
employee  participation  and  the  terms  of 
the  plan  do  not  discriminate  in  favor  of 
highly  compensated  employees; 


(B)  Officer  or  director  participants 
making  witiidrawals  must  cease  further 
purchases  in  the  plan  for  six  months,  or 
the  securities  so  distributed  must  be 
held  by  the  participant  six  months  prior 
to  disposition:  Provided,  however.  That 
extraordinary  distributions  of  all  of  the 
issuer's  securities  held  by  the  plan  and 
distributions  in  connection  with  deatii, 
retirement  disability,  termination  of 
employment,  or  a  qualified  domestic 
relations  order  as  defined  by  the 
Internal  Revenue  Code  or  tide  I  of  the 
Employee  Retirement  Income  Security 
Act  or  the  rules  thereunder,  are  not 
subject  to  this  requirement 

(C)  Officer  or  director  participants 
who  cease  participation  in  the  plan  may 
not  participate  again  for  at  least  six 
months;  and 

(D)  For  stock  purchase  plans  under 
section  423  of  the  Internal  Revenue 
Code  or  similar  plans,  where  the 
purchase  price  of  the  stock  is  not  fixed 
and  the  participant  is  not  obligated  to 
purchase  the  stock  until  exercise  of  a 
right  in  addition  to  the  foregoing 
conditions,  the  stock  acquired  is  held  for 
six  months  from  the  date  the  stock 
purchase  price  is  fixed;  or 

(ii)  For  intra-plan  transfers  between 
an  equity  securities  of  the  issuer  fund 
and  another  fund,  the  transaction  is 
pursuant  to  an  election  made  on  a 
quarterly  date  specified  in  paragraph 
(e)(3)  of  this  section  at  least  six  months 
after  the  date  of  the  previous  intra-plan 
transfer  election  relating  to  an  equity 
securities  of  the  issuer  fund. 

(e)  Cash  settlements  of  stock 
appreciation  rights  and  tax  withholding. 
A  transaction  involving  the  exercise  and 
cancellation  of  a  stock  appreciation 
right  (whether  or  not  the  transaction 
also  involves  the  related  siirrender  and 
cancellation  of  a  stock  option),  and  the 
receipt  of  cash  in  complete  or  partial 
settlement  of  that  right  or  the  cash 
settiement  of  an  equity  security  to 
satisfy  the  tax  withholding 
consequences  of  an  exercise  of  a 
derivative  security  related  to  the  equity 
secxuity,  which  shall  be  deemed  a  stodc 
appreciation  right  shall  be  exempt  from 
section  16(b)  of  die  Act  if  tiie  plan 
satisfies  the  conditions  of  paragraph  (a) 
and  paragraph  (b)  of  this  §  240.16b-3.  if 
applicable,  and  the  following  conditions 
are  met 

(1)  Information  about  the  issuer,  (i) 
The  issuer  of  the  stock  appreciation 
right  has  been  subject  to  the  reporting 
requirements  of  section  13(a)  of  the  Act 
for  at  least  a  year  prior  to  the 
transaction  and  has  filed  all  reports  and 
statements  required  to  be  filed  pursuant 
to  tiiat  section  for  that  year,  and 
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(U)1^iMiMrofth«Mook 
«J9ndattoa  light  on  «  Mgidar  bodf 
WMWM  for  pubHcatfea  qaartadf  aad 
aniual  jmnmaiy  •tataowatt  of  aalas  and 
'""•^Tr  Thta  ffftndJHTW  ahaJ]  be 
rtwud  «atiafiad  if  tha  tpadficd 
Boandal  data  (A)  appeaia  oo  a  win 
•ervica,  (B)  appears  in  a  financial  oewt 
service.  (Q  appears  in  a  new^»aper  of 
geaeral  circulation,  or  (D)  is  otherwise 
made  pub&cty  available,  for  example,  by 
press  releases  to  a  wire  service, 
financial  news  service,  or  newspapers  of 
general  drcolatiMi; 

(2)  Admbu'atration  of  the  plan,  (i)  Hie 
plan  is  administered  in  the  manner 
specified  in  paragraph  (cK2)  of  dds 
secAoB;  and 

9i)  TW  bond  of  directors  of  the  issQer 
or  a  oe—HlMU  of  two  or  nore  d&octors 
who  are  disinterested  persoas  as 
defined  in  paragraph  (c)(2Ki)  d  this 
sectkn  has  sole  discretion  eitber  (A)  to 
determine  the  form  in  which  peynent  of 
tile  right  will  be  made  (IsL.  cash, 
seciaidea,  or  oijr  comhinatioo  thereof) 
or  (B)  to  aiiprove  the  election  of  the 
participant  to  receive  cash  in  whole  or 
in  part  ia  aattleawot  of  the  right  Snch 
approval  or  disapproval  aoay  be  given  at 
any  time  after  the  election  to  which  it 
relates; 

(3)  Timiitg  of  the  election.  The 
election  by  the  participant  to  receive 
cash  in  fbU  or  partial  settiement  of  the 
stock  appredation  zi^,  as  well  as  the 
exercise  by  the  participant  of  the  stock 
appreciation  ri^t  for  cash,  is  made 
dnring  the  period  beginning  on  the  third 
businees  day  following  the  date  of 
release  of  this  financial  data  specified  to 
paragraph  (eKlMH)  of  Ais  section  and 
endtaig  on  the  twelfth  boshiese  day 
fioUowing  each  date.  This  condition, 
however,  shall  not  apply  to  any  exerolee 
by  the  participant  of  a  stock 
appradatian  right  far  caah  where  Ifae 
(bte  of  axsrciBe  is  automatic  or  fixed  in 
advance  under  the  piaa  and  is  outside 
the  contaDl  of  the  partidpant;  nnd 

(4)  AbMi«/MrmdL  Tlie  right  is  heU 
for  six  months  frooi  the  dato  of 
acquisidOB  to  the  dato  of  caah 
settlement 

L(\CanceiJatioat,eKpirotioae. 
turrendeia.  aad  qualified  domeetic 
relatione  erden.  U  the  plan  satiafies  the 
conditions  of  par^nvli  (a3  and 
paragraph  (b)  of  this  I  MOieb-^  if 
aroiicable.  the  following  tmnsadions 
are  exempt  from  section  16(b)  of  the  Act: 

(1)  The  expiratian,  rjinn^j^gtiftn.  or 
surrender  to  the  issuer  of  a  stock  option 
or  stock  appreciation  right  in  oonnectian 
with  the  grant  of  a  replacement  option 
or  right; 

(2)  The  sunender  or  deliveiy  to  the 
Issuer  of  shaies  of  its  stock  as  payment 
for  the  exerdse  of  an  option,  warrant  or 


right  wM)  req^act  to  ilMrsa  of  the  same 
dasa;aBd 

(SlHie  dsvoaitian  of  plan  securilias 
pursumt  to  a  ^oaUBad  domestie 
rektians  order  as  defined  in  the  Inteinal 
Revenaa  Code  or  titia  I  of  the  Bmpioyee 
Hetiranicnt  Inooow  Secsrity  Act.  or  tfie 
rules  Aeretnder. 

\fj  Dtstnbotions  ofptao  secofitres.  A 
distribution  to  a  participant  of  securities 
that  have  been  beM  pursuant  to  a  plan 
for  the  benefit  of  that  partidpant  shall 
be  exempt  from  section  10(b)  of  the  Act 
if  the  plan  satisfies  the  conditions  of 
paragraph  (a),  paragraph  (b),  if 
applicable,  and  either  paragraph  (c)  or 
(d)ofthisf  240.ieb-3. 

Hattt  The  foUowiagan  not  tranaoctioas 
sub^  ta  MctioB  1«  of  the  Act  and  aewi  aot 
be  nportsd;  Ihe  vsstii^  of  the  right  to 
nceivt  a  aacurity.  the  lapse  of  nstricdoM 
relating  to  a  aecurily.  and  tlia  alectiaa  to 
participate  In  a  plan,  caaae  partidpation  or 
chaage  the  level  of  partidpatian.  Howavac, 
transactions  multiQg  from  electioas  to 
paitidpata  or  change  the  level  of 
participation  are  iubject  to  sectkui  16  of  the 
Act  and  shaD  be  reported  on  Form  4  or  S  as 
appropriate. 

|Mt.1tk-4   taauarfodaniplana. 

An  acquisition  by  a  person  subject  to 
section  16  of  Uie  Act  of  an  issuer's 
equity  securities  shall  be  exempt, 
provided  the  securities  are  acquired 
through  an  issuer  redemption 
transaction  where: 

(a)  The  securities  redeemed 
("surrendered  securities") : 

(1)  Represent  equity  eecurities  at  an 
issuer  whose  aaaets  consist  entixdy  of 
cash,  government  securities,  and  equity 
securities  in  the  iaeuer  wboae  equity 
securities  are  acquired; 

(2)  Have  a  vahie  eqaivalant  to  die 
equity  sscurities  acquired  in  the 
redemption;  and 

(S)  Confer  npon  the  holder  the  right  to 
receive  the  aoqidred  equity  securities 
without  the  payment  of  any 
consideration  other  tlwn  the  security 
redeemed; 

(b)  Ine  person  has  not  acquired  or 
disposed  of  any  surrendered  securities 
during  any  six  month  period  before  or 
alter  uie  redemption  transaction; 

(c)  Tlie  seauUy  acquired  in  the 
redemption  transaction  is  not  a 
derivative  security:  and 

(d)  ne  issuer  of  the  securities 
acquired  in  the  rademption  has  taken 
appropriate  board  action  to  establish 
the  relationship  between  its  equity 
securities  and  the  satrendared  snfTitioa 
and  to  eetahlish  the  issoer's  right  to 
redeem. 


Both  the  acquisiHon  and  the 
diapositton  of  eqidty  securities  ahaB  be 
axenpl  from  the  <q)eratioB  of  section 
ie(b)  of  the  Act  if  they  are:  (a)  Bona  fide 
gifts;  or  (b)  transfers  of  securities  by  will 
or  Ike  laws  of  descent  and  distribution. 

laMitCb-t   PaihtnttvaBiBMNtHa. 

(a)  The  establishment  of  or  fatcrease  In 
a  call  equivalent  position  or  liqaidation 
of  or  decrease  in  a  pat  equivalent 
position  shall  be  deemed  a  pordiase  of 
the  underiyhig  security  for  purposes  of 
section  19(6)  of  tiie  Act  and  the 
eetobnehniuut  of  or  increese  in  a  put 
eqvdvalent  position  or  Bqaidstion  of  or 
decrease  in  a  oafl  equivdent  position 
shal  be  deemed  a  sale  of  the  underlying 
securities  for  purposes  of  section  16(b) 
of  the  Act  Provided,  however.  That  if 
the  increese  or  decrease  occurs  as  a 
result  of  the  fixing  of  the  exerdse  price 
of  a  right  initially  issued  without  a  fixed 
price,  where  tite  dato  the  price  is  fixed  is 
not  known  in  advance  and  is  outside  tiie 
control  of  tiie  recipient  tiw  increase  t>r 
decrease  riiaU  be  exempt  from  section 
ie(b)  of  the  Ad  with  reaped  to  my 
offsetting  transaction  vritfiin  Ae  six 
months  prior  to  &e  date  the  price  is 
fixed. 

(b)  The  closing  of  a  derivative  security 
position  as  a  result  of  its  exercise  or 
conversion  shall  be  exempt  from  the 
operation  of  section  16(b)  of  Uie  Act 
and  tiie  acquisition  of  underlying 
securities  at  a  fixed  exerdse  price  due 
to  the  exercise  or  conversion  of  a  call 
equivalent  position  or  the  disposition  of 
underlying  securities  at  a  fixed  exerdse 
price  due  to  the  exerdse  of  a  put 
equivalent  position  shall  be  exempt  from 
the  operation  of  section  16(b]  <^  the  Act 
Provided,  however.  That  the  acquisition 
of  underlyli\g  securities  from  the 
exercise  of  an  out-of-the-money  option, 
warrant  or  right  shall  not  be  exempt 
unless  the  exercise  Is  necessaiy  to 
comport  with  the  sequential  exerdse 
provisions  of  the  Internal  Revenue  Code 
(26U.S.C.422A). 

(c)  In  determining  the  ahort-awii^ 
profit  recoverable  pursuant  to  section 
16(b)  of  the  Ad  froin  transactions 
involvhig  tiie  purehase  and  sale  or  sale 
aad  purchase  of  derivative  and  other 
securities,  the  following  rales  apply: 

(1)  Short-awing  profits  to  transaotf  ons 
involving  the  pwidiaae  and  aale  or  aala 
and  puffdiase  of  derivative  aecurities 
that  have  identical  chwactoriatks  (oa, 
purchases  and  sales  of  call  options  OS 
the  same  sMka  price  and  axpiratfon 
date,  or  purchases  and  aalaa  (tf  the  aaaae 
series  of  convertible  debentaraa)  shall 
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be  measured  by  the  actual  prices  paid  or 
received  in  the  short-swing  transactions. 

(2)  &ort-swing  profits  in  transactions 
involvhig  the  purchase  and  sale  or  sale 
and  purdiase  of  derivative  securities 
having  different  characteristics  but 
related  to  the  same  imderiying  security 
{e,g.,  the  purchase  of  a  call  option  and 
the  sale  of  a  convertible  debenture)  or 
derivative  securities  and  underiying 
securities  shall  not  exceed  the 
difference  in  price  of  the  underlying 
security  on  the  date  of  purchase  or  sale 
and  the  date  of  sale  or  purchase.  Such 
profito  may  be  measureid  by  calculating 
the  short-swing  profito  that  would  have 
been  realized  had  the  subjed 
transactions  involved  purchases  and 
sales  solely  of  the  derivative  security 
that  was  purchased  or  solely  of  the 
derivative  seciulty  that  was  sold,  valued 
as  of  the  time  of  the  matching  purchase 
or  sale,  and  calculated  for  the  lesser  of 
the  number  of  underiying  securities 
actually  purchased  or  sold. 

(d)  Upon  cancellation  or  expiration  of 
an  option  within  six  months  of  the 
writing  of  the  option,  any  profit  derived 
from  writing  the  option  shall  be 
recoverable  under  section  16(b)  of  the 
Act  The  profit  shall  not  exceed  the 
premium  received  for  writing  the  option. 
The  disposition  or  dosing  of  a  long 
derivative  security  position,  as  a  result 
of  cancellation  or  expiration,  shall  be 
exempt  from  section  16(b)  of  the  Act 
where  no  value  is  received  from  the 
cancellation  or  expiration. 

|240.i6b-7   Mersers,  redaaaHleattons, 


(a)  The  following  transactions  shall  be 
exempt  fiom  the  provisions  of  section 
ie(b)oftheAct 

(1)  The  acquisition  of  a  security  of  a 
company,  pursuant  to  a  merger  or 
consolidation,  in  exchange  for  a  security 
of  a  company  which,  prior  to  the  merger 
or  consolidation,  owned  65  percent  or 
more  of  either 

(i)  The  equity  securities  of  all  other 
companies  involved  in  the  merger  or 
consolidation,  or  in  the  case  of  a 
consolidation,  the  resulting  company;  or 

(ii)  The  combined  assets  of  all  the 
companies  involved  in  the  merger  or 
consolidation,  computed  according  to 
their  book  values  prior  to  the  merger  or 
consolidation  as  determined  by 
reference  to  their  most  recent  available 
finandal  stetemento  for  a  12  month 
period  prior  to  the  merger  or 
consolidation,  or  such  shorter  time  as 
the  company  has  been  in  exist«ice. 

(2)  The  disposition  of  a  security, 
pursuant  to  a  meiger  or  consolidation,  of 
a  company  which,  prior  to  the  merger  or 
consolidation,  owned  85  percent  or  more 
of  either 


(i)  The  equity  securities  of  all  other 
companies  involved  in  the  merger  or 
consolidation  or,  in  the  case  of  a 
consolidation,  the  resulting  company:  or 

(ii)  The  combhied  asseto  of  all  the 
companies  undergoing  meiger  or 
consolidation,  computed  according  to 
their  book  values  prior  to  the  merger  or 
consolidation  as  determined  by 
reference  to  their  most  recent  available 
finandal  stetemento  fo;  a  12  month 
period  prior  to  the  merger  or 
consolidation. 

(b)  A  merger  within  the  meaning  of 
this  section  shall  indude  the  sale  or 
purchase  of  substantially  all  the  asseto 
of  one  company  by  another  in  exchange 
for  equity  securities  which  are  then 
distributed  to  the  sectuity  holders  of  the 
company  that  sold  ite  assets. 

(c)  Notwithstanding  the  foregoing,  if  a 
person  subjed  to  section  16  of  the  Act 
makes  any  non-exempt  purchase  of  a 
security  in  any  company  involved  in  the 
meiger  or  consolidation  and  any  non- 
exempt  sale  of  a  security  in  any 
company  involved  in  the  merger  or 
consolidation  within  any  period  of  less 
than  six  months  during  which  the 
meiger  or  consolidation  took  place,  the 
exemption  provided  by  this  Rule  shall 
be  unavailable  to  the  extent  of  such 
purchase  and  sale. 

S240.l6b-«   Voting  trusts. 

Any  acquisition  or  disposition  of  an 
equity  security  or  certificate 
representing  equity  securities  involved 
in  the  deposit  or  withdrawal  from  a 
voting  trust  or  deposit  agreement  shall 
be  exempt  from  section  ie(b)  of  the  Act 
if  substantially  all  of  the  assets  held 
under  the  voting  trust  or  deposit 
agreement  immediately  after  the  deposit 
or  immediately  prior  to  the  withdrawal 
consisted  of  equity  securities  of  the 
same  class  as  the  security  deposited  or 
withdrawn:  Provided,  however,  That 
this  exemption  shall  not  apply  if  there  is 
a  non-exempt  purchase  or  sale  of  an 
equity  sectuity  of  the  dass  deposited 
within  six  months  (induding  the  date  of 
withdrawal  or  deposit)  of  a  non-exempt 
sale  or  purchase,  respectively,  of  any 
certificate  representing  such  equity 
security  (other  than  the  actual  deposit  or 
withdrawal). 

10.  Sections  240.16o-l  tiirough  240.16o- 
3  and  the  undesignated  center  heading 
preceding  them  are  revised  and 
{  240.160-4  is  added,  as  follows: 

Exemption  of  Certain  Transactions  From 
Section  16(c) 


by  a  broker  of  an  order  for  an  account  in 
which  the  broker  has  no  dired  or 
Indired  interest 


I240.16O-1 

Any  transaction  shall  be  exempt  from 
section  16(c)  of  the  Act  to  the  extent 
necessary  to  render  lawful  the  execution 


1240.100-2   TranaactlenaeWectodIn 
oofmecDoti  wnn  a  uwuaNiDon. 

Any  transaction  shall  be  exempt  from 
section  16(c)  of  the  Act  to  the  extent 
necessaiy  to  render  lawful  any  sale 
made  by  or  on  behalf  of  a  dealer  in 
connection  with  a  distribution  of  a 
substantial  block  of  securities,  where 
the  sale  is  represented  by  an  over- 
allotment  in  which  the  dealer  is 
participating  as  a  member  of  an 
tmderwriting  group,  or  the  dealer  or  a 
person  acting  on  the  dealer's  behalf 
intends  in  good  faith  to  offset  such  sale 
with  a  security  to  be  acquired  by  or  on  . 
behalf  of  the  dealer  as  a  participant  in 
an  underwriting,  selling,  or  soUdting- 
dealer  group  of  which  tiie  dealer  is  a 
member  at  the  time  of  the  sale,  whether 
or  not  the  security  to  be  acquired  is 
subject  to  a  prior  offering  to  existing 
security  holders  or  some  other  class  of 
persons. 

1240.160-3    Exanv>tion  of  sales  of 
secunnaa  lo  oe  acquveo. 

(a)  Whenever  any  person  is  entitied, 
incident  to  ownership  of  an  issued 
security  cmd  without  the  payment  of 
consideration,  to  receive  another 
security  "when  issued"  or  "when 
distributed."  the  sale  of  the  security  to 
be  acquired  shall  be  exempt  from  the 
operation  of  section  16(c)  of  the  Act: 
Provided.  That: 

(1)  The  sale  is  made  subject  to  tiie 
same  conditions  as  those  atiaching  to 
the  right  oi  acquisition; 

(2)  Such  person  exercises  reasonable 
dihgence  to  deliver  such  sectuity  to  the 
purchaser  promptiy  after  the  right  of 
acquisition  matures;  and 

(3)  Such  person  reports  the  sale  on  the 
appropriate  form  for  reporting 
transactions  by  persons  subject  to 
section  16(a)  of  the  Act 

(b)  This  section  shall  not  exempt 
transactions  involving  both  a  sale  of  the 
issued  security  and  a  sale  of  a  security 
"when  issued"  or  "when  distributed"  if 
the  combined  transactions  result  in  a 
sale  of  more  securities  than  the 
aggregate  of  issued  securities  owned  by 
the  seller  plus  those  to  be  received  for 
the  other  security  "when  issued"  or 
"when  distributed." 

S24ai6e-4   Derivative  aecurities. 

Esteblishing  or  increasing  a  put 
equivalent  position  shall  be  exempt  from 
section  16(c)  of  the  Act  so  long  as  the 
amount  of  securities  underiying  the  put 
equivalent  position  does  not  exceed  thti 
amount  of  underlying  securities 
otherwise  owned. 
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EXOMNOiACTOFItM 

11.  The  authority  citation  for  part  249 
contiBBn  to  toad,  (a  part,  as  foHows; 

Aalhadty:  TIm  SwudtiM  Exchaqga  Act  of 
n811SDS.C7aa.«rM7.*  *  * 

12.  By  reviaiog  I  MaiOS  (the 
descr^AioB  of  Focm  3]  ma  follows: 

IMa.iM 


This  Fotm  shafl  be  ffled  parsoant  to 
Rule  16a-9  (f  »ie.l8a-8  of  this  ehaptot) 
for  initial  stateoMBts  of  beasfidal 
owaeiship  of  aecoiities.  Tlw 
Conuaiseion  is  avthorised  to  soUcit  the 
infonDation  required  fay  this  Fbnn 
pmoant  to  sectioBs  M(al  and  23(e)  of 
the  Saovitfes  Acchenge  Act  of  19S4  (17 
CFR  put  M0|:  sectioBs  17(a)  and  ao(a) 
of  the  Public  Utifity  Holdii«  Coaq)ny 
Aol arnss  (17  CFR  part  250);  and 
sectioas  9Q(f)  sad  S8of  Ae  hrvestaent 
CiiiiipsBj  Act  diaw  (17  CFR  part  270). 
and  Hw  rales  aad  lasulatfoM 
thereunder.  Disclosure  of  informattoa 
specified  on  this  Form  is  mandatary, 
except  for  disdosure  of  IRS  or  Social 
Secuii^  numbers  of  the  reporting 
person,  which  is  Tonmtaiy .  ff  soch 
numbos  are  fuiulslied.  ttiey  wffl  assist 
the  ConmfssioB  fai  distiztgnisfamg 
reporting  persons  wiA  similar  names 
and  will  facflitate  the  prompt  processing 
of  me  Form,  ^le  iuiuiuiatian  wiU  be 
used  for  the  primary  porpose  of 
disclosing  the  holdhigs  of  directors, 
officers  and  beneficial  owners  of 
registered  companies.  Infonnation 
disdosed  wiO  be  a  matter  of  public 
record  and  available  for  inspection  by 
members  of  the  pvUic  Hie  Commission 
can  Bse  the  infarraatton  in  investigations 
or  litigatian  Involving  the  federal 
securities  laws  or  other  dvil,  oiminal, 
or  regulatory  statutes  or  provisions,  as 
well  as  for  referral  to  other 
govemmental  autiMirities  and  self- 
regulatory  organixations.  Faflore  to 
disclose  nffind  tirfofnatton  may  result 
in  dvil  or  criminal  action  against 
'  persons  involved  for  vioteli<ms  of  Ae 
federal  securities  law*  and  rules. 

13.  By  revising  f  2«9.1tM  (die 
description  of  Form  4)  as  fbflows: 

f24lLlM 

snefteiai 

This  Form  shall  be  filed  parsaaat  to 
Rule  iea-3  (§  240.l6a-3  of  this  chapter) 
for  statements  of  dianges  in  benefidal 
ownership  ofsecorttias.  The 
Cowmissieii  is  aathocised  to  soBdt  the 
infonaatioa  raqdred  by  ttito  fom 
punoant  to  scdtons  li(a)  and  2S(a)  «r 
the  SwaoMes  BxchoBge  Act  eflBM  (17 
CFR  pari  140):  aediana  17(«)  and  M(a) 
of  the  Public  Utility  Hokfiag  Company 


Ad  af  MSB  (17  Cnt  part  250):  and 
sedtons  S^f)  and  M  «f  the  bvastmant 
Company  Ad  «fM40  (17  CFR  part  271^ 

thereoader.  Discloaare  of  i^NnadaB 
specified  on  iris  Fam  is  SMUidatoiy. 
exoepi  for  disdoaava  af  IRS  or  Sodal 

Sacmtty  nwabers  of  tbe  reporttog 
person,  whidi  is  «<diiBtaffy.  If  9»dk 
nombars  are  fonished,  they  wiM  assist 
the  CiiaMlHliia  in  distlagiiishlng 
reporting  persons  with  similar  names 
and  will  facilitate  the  prompt  jiini  iisslnfl 
of  tha  Fetm.  lbs  inConutiaa  WiM  be 
used  Isr  the  prtmaiy  pniyess  of 
disdosinglfaB  trwcliHiis  and  boUi^ 
09  oJHcSors,  offioan  and  baneAdal 
owners  of  lagistBred  onaspaniss. 
tafonnatian  disdoaad  wiS  ba  a  mattsr  of 
public  record  and  asaHaUe  lor 
iMpedkm  by  DMBobacs  of  the  pobik. 
The  CoaaaiasioB  can  nee  tha 
infotmatian  in  JuiiasHgaliiaw  or 
litigatian  tovohriag  tba  Csdenl  secoritieB 
laws  or  otbsr  dvii.  criaiiaaL  or 
regulatory  statates  or  proviaioBS,  as  wett 
as  for  rsfefral  to  alfasr  goasiiisBlal 
authorities  and  self-ra^latgiy 
organizatfons.  Failure  to  diadose 
req^red  infocBkstiQB  may  resnit  in  dvil 
or  criminal  action  agaiost  persons 
involved  for  viohtions  of  the  federal 
securities  laws  and  rules. 

14.  By  adding  fi  240.105  (the 
description  of  Form  5)  to  subpart  B  to 
read  as  set  forth  bdow: 


This  Focm  shall  be  filed  pursuaat  to 
Rule  Ifla-S  (S  a40.1«a-d  of  this  chapter) 
for  aaaual  statements  of  benefidal 
ownership  of  securities.  The 
Commisaion  is  authorized  to  solidt  the 
information  required  by  this  Fona 
pursuant  to  secdoas  16(a)  and  23(a]  of 
the  Securities  Exchange  Act  of  1934  (17 
CFR  part  240);  sedioas  17(a)  and  20(a) 
of  the  Public  Utility  Holding  Company 
Act  of  1035  (17  CFR  part  250);  and 
sections  30(1)  and  38  of  the  Investment 
Company  Ad  of  1940  (17  CFR  part  270). 
and  the  rules  and  regulations 
thereunder.  Disclosure  of  information 
specified  on  this  Fona  is  mandatory, 
except  for  disclosure  of  IRS  or  Social 
Security  numbers  of  the  reportiqg 
person,  which  ia  voluntary.  If  such 
numbers  are  furnished,  they  wiU  assist 
the  Commission  ia  rii«tingnia>iii^ 
reporting  persons  widi  aimilar  names 
and  will  facilitate  the  prompt  processing 
of  the  Foon.  Hie  infomatton  will  be 
used  for  the  primary  purpose  of 
disdosing  the  transactions  and  holdings 
of  officers,  dkedors  and  benefidal 

OwflCrS  Of  fO^flfOFCQ  COflXpOSOOSa 

InforBMtioB  ifisdosed  will  be  a  matter  of 
p^ilic  record  and  avnQable  for 


Bspedion  Ijy  menniefs  of  iha  pwMic, 
ilie  CooBBSstan  cannsa  Hie 
iufui'matiuu  in  In  v  estlgatfons  or 
litigatian  iuvulflug  the  federal  securities 
laws  or  other  dvil,  ctfaidnal,  or 
regulatory  statutes  or  pruvisluus,  as  weH 
as  for  rsfeml  to  ooier  govannnental 
auftorities  and  self-regdatoiy 
organizatloBs.  Faiiore  to  disdose  . 
requked  information  may  result  in  dvfl 
or  criminal  action  against  persons 
involved  for  violations  of  the  federal 
secnritles  laws  and  rules. 


IMiLtit  <Foraiii-iq(J 

15.  By  amending  Form  10-K  (S  249.31tq 
by  adding  the  following  paragraph  at  the 
bottom  of  tiie  cover  page,  and  revising 
part  in  Item  10,  as  foflows: 

Nate:  ThatextafFannlO-JCdoasaotaBd 
tliii  anendment  wiQ  not  appear  io  Uie  Cede 
of  Federal  KqulatioBa. 

Form  10-K,  anmul  taport  pursuant  to 
sections  13  or  lS(d)  Of  the  Sacmitlas 
Rxdiamy  Ad  of  1134. 

Indicate  by  Aadi  maA Udtadomn  «f 
delinquent  Ban  pursuant  to  Item  406  of 
Regulatian  S-K  (|  229.406  of  tlik  chapter)  is 
not  contained  herein,  and  wQl  not  be 
contaiaed.  to  tne  best  dieglsUaurs 
Imowladge,  in  definitive  proxy  or  iufuinatioB 
statHMBli  tocoriMratad  liy  wferaoce  ia  part 
ni  of  diis  Fom  10-K  or  aay  aiHoteMnt  to 
this  Roan  10-IC.{    ] 
•        •        •        •        • 

Partm 


Item  10.  Directon  and  Executive  Oncers  of 
tffe  ne^tetftHn 

Pundsh  die  information  required  by  Ilenu 
401  and  405  of  Regulation  S-fC  (|  229.401  and 
i  220.406  of  this  chapter). 

InstnieUoH 

OiackJng  dw  boK  provided  on  the  cover 
page  of  this  Fann  Id  indicate  diat  Item  406 
diadosore  of  deHaqaent  Fona  3, 4.  or  5  filers 
is  not  contained  herein  is  intended  to  - 
facilitate  Fonn  pmreeiii^  and  review.  Failore 
to  provide  such  indication  wiU  not  create 
liability  for  violation  of  the  federal  securities 
laws.  The  space  sliould  be  chedced  only  If 
tliere  ia  no  disclosure  in  tiiis  Form  of 
reportiiig  person  dennquencieB  in  response  to 
Item  406  «d  tiie  rsgistraat.  at  the  iiaie  of 
filing  dw  Pbna  m-K.  iws  reviewed  dM 
infstBMtion  nacasaaiy  to  asoertain.  and  haa 
determined  thai,  ham  406  disdosaie  is  net 
expected  to  be  oontalaad  in  part  Hi  afdw 
Form  lO-K  or  iaooiponitad  by  lafemca. 

PART  270-RULC8  AND 
REGULATIONS,  tNVESTIIOIT 
COMPANY  ACT  OF  1940 

lft,Tlie  maH^titty  citation  for  part  S70 
conttnaea  to  read,  in  pert,  as  foUowR 

Anthority:  Sees.  38, 4a  54  StaL  841 842:  IB 
U.S.C  aOa-37, 800-80;  The  Investment 
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Company  Act  of  194a  as  amended.  15  U&C  8UB4TEM77Q3  available  for  inspection  by  members  of 

8na-le<  seq,  unless  oflierwise  noted;*  •  •  Furnish  any  other  infofmaaoofaqalred  to  the  public.  The  Commission  can  use  H  in 

17.  Section  27QLaof-l  is  revised  to  read  ^  induded  as  an  exhibit  pursuant  to  each  investigations  or  btigation  invdving  the 

as  follows:  rules  and  regulations  as  dteCoDmissioosuy  Federal  securities  laws  or  other  dvil, 

prescribe.  criminal,  or  regulatory  statotes  or 

8  270J0I-1,   Applosbll^  ol  aadion  10  el  •       •       •       •       •  provisions,  as  well  as  for  refetral  to 

ttte  Exdwnga  Ad  to  section  30(f)  SUB-HEM  ioa>l  Bxhibita  other  governmental  authorities  and  sdf- 

(a)  The  filing  of  any  statement  •       •       •       •       •  regulatory  organizations.  Failure  to 
prescribed  under  section  ie(e)  of  the  sub-ITEM  lozpz  disdose  required  information  may  result 
Securities  Exchange  Ad  of  1034  shall  ^    .^.u.^       ^        „  o,    ^  .  in  dvil  or  criminal  action  againat 
satisfy  the  corresponding  requirementa  JSSiS!H^°S?M°?/^J^  persons  invdved  for  violations  of  the 
ofsectionjnnofTOestSent  SJt:SIKSS!inZ?fS«l  Federal  securities  laws  and  rules. 
Company  Act  of  194a  Instruction  A  ddiis  Form  to  file  all  items  General  Instmctions 

(b)  The  rules  under  section  16  of  the  except  hems  106  through  tlO  semi-annually,           .^   ^^     _^, 
Securities  Exchange  Ad  of  1034  shall  registrants  need  eorapiete  this  paragraph  of  l.WtaoMustFUe 

apply  to  any  duty,  liability  or  prohibitioo  the  suWtem  only  once  each  year  as  an                  (a)  This  Form  must  be  filed  by  the 

imposed  with  respect  to  a  transactton  "^"^f  '!I?5T!*^*  *S  ™ '°™  filed  after  die  foUowing  persons  { "reporting  person"): 

involving  any  security  of  a  registered  end  ofaregistranfs  fiscal  year.                            (i)  Any  diredor  or  officer  of  an  issuer 

doaed-end  company  under  section  30(Q  SUB-ITEM  102P3  ^^j,  g  ^^^  ^j  equity  securities 

of  the  Act  Furnish  any  other  information  required  to  registered  pursuant  to  section  12  of  the 

(c)  No  statements  need  be  filed  **.  teciuded  as  an  exhibit  pursuant  to  such  Securities  Exchange  Ad  of  1934 
pursuant  to  section  30(1)  of  the  Ad  by  an  ™*"  and  regulations  as  the  Commission  may  ("Exchange  Act"); 

affiliated  person  of  an  investment  prescn^        ,        ,        ,                                     (Note:  Tide  is  not  determinative  for 

adviser  in  his  or  her  capadty  as  such  if  purposes  of  determining  "officer"  sutus.  See 

such  person  is  solely  an  employee,  other  XIV.  Text  of  New  Forms  Rde  I6a-i  (f)  for  the  definition  of  "officer^: 

?d^^  °®"''  °'""**  *°'~»°»««*  2a  By  amending  Form  3  (5  249.103)              (ii)  Any  benefidal  owner  of  greater 

and  Form  4  ({  249.1M)  and  adding  Form  than  10%  of  a  class  of  equity  securities 

PART  274— IK}RIIS  PRESCRIBED  5  (S  249.105]  as  set  forth  below.  registered  under  Section  12  of  the 

UNDER  THE  INVESTMENT  COMPANY  Note: -Hie  text  and  instructions  of  Fonns  3.  Exdiange  Act.  as  determined  by  voting 

ACT  OF  1940   .  4andSdonotanddieameDdmenUwillDot  or  mvestment  control  over  the  securities 

appear  in  the  Code  of  Federal  Regulations.  pursuant  to  Rule  16a-l(a)(l)  ("ten 

la  The  authority  dtation  for  part  274  nxm  a           i  percent  holder"); 

continues  to  read  in  part  as  follows:  OMB  Approval                                               (iii)  Any  officer  or  director  of  a 

Aud>ority:11ieInvestmentCompanyActof  OMB  Number  3235-0104  registered  hol(UE«  company  pursuant  to 

194a  15  UAC 1 80a-l  et  tea.  *  *  ^^  Expires:  February  1, 1994  sectoon  17(a)  of  the  Public  Utility 

Estimated  average  burden  hours  per  Holding  Onnpany  Act  of  1935; 

{274.101   (FOnnli  8AR>lAmswdatfl  response:  0.5                                            (iv)  Any  ofBcer,  director,  member  of 

19.  By  amending  instructions  to  Form  United  States  Securities  and  Exchange  an  advisory  board,  tavestment  adviser, 

N-SAR  (§  274.101)  by  redesignating  Commission  affiliated  person  of  an  investment 

instructions  to  sub-item  77Q  as  Washington,  DC  20549  adviser,  or  beneficial  owner  of  more 

ins^dions  to  sub-item  77Q1.  Form  »-JniddStotement  of  Benefidal  ?i!!HS.fnZl?n  i^nrtt^ 

redesignating  faistrudions  to  sub-item  t^^m^Mf^ful!^!,  ^  ^  ^^^  securities  (other  than  short-term  paper) 

102?  as  instructions  to  sub-item  102P1.  "»"««»«?  at  sacmlttos  of  a  registered  doaed-end  investment 

and  by  addfaig  histructions  to  sub-items  The  QMnmission  is  autb(Hized  to  company,  under  Section  30(1)  of  the 

77Q2-3  and  102P2-3  as  follows:  solidt  the  information  required  by  this  Investment  Company  Act  of  1940;  and 

%,  t    -n.  ,    t  ti,      »o.Bj         .  form  pursuant  to  sections  16(a)  and  23(a)        (v)  Any  trust,  trxistee.  beneficiary  or 

-n^^L?^^    f!^^^       .°J!^  of  the  Securities  Exchange  Ad  of  1934;  setUor  required  to  report  pursuant  to 

cSe^?SdS2?SS«S^'***"  sections  17(a)  and  OK^f  the  Public  RuleloS. 

^^  Utility  Holding  Conq>any  Ad  of  1935;             (b)  If  a  reporting  person  is  not  an 

*****  and  sections  30(f)  aiid  38  of  the  officer,  diredOT,  or  10%  hdder,  the 

instructions  to  toedfic  Items  Investment  Company  Act  of  194a  and  person  should  check  "other"  in  Item  5 

.       •       «       «       ,  the  rules  and  regulations  thereonder.  (Relationship  of  Reporting  Person  to 

Disdosure  of  information  specified  on  Issuer)  and  describe  the  reason  for 

SUB-ITEM  77Q1  Exhibits  this  form  is  mandatory,  except  for  reptvting  status  in  the  space  provided. 

*****  disdosure  of  IRS  or  Social  Security                 (c)  If  a  person  described  above  does 

SUB-ITEM  77Q2  numbers  of  the  reporting  person,  which  not  benefidadly  own  any  securities 

B     .      .     .                 .           ,  is  voluntary.  If  such  numbers  are  reqdred  to  be  reported  (see  Rule  I6a-1 

,J^ii^r,i^'lfZl?.LT'^!'L-  furnished,  they  WiU  assist  the  and  Instrudion  6),  the  person  is  required 

arSSSZ'^SSSSSS  Commisdontod-tingmshtognpoiting  to  file  diis  Form  and  state  thatno 

dRegdetioaS-JC  (17  CFR  229.406).  persons  with  similar  namea  and  will  securities  are  benefiaally  ovimed. 

NotwlthstandiBgnqdnHDeiitsiBGeDenl  ?^*Si*H'''°"i?* '''^Sftf"!!!!?^  2.  When  Form  Must  be  Filed 

InstracUaa  A  ddiis  Fern  to  file  aU  items  form.  The  infwmation  will  be  used  for 

except  ItesM  00  dutN«h  as  semt-aniaally,  the  primary  purpoae  of  disdosing  the              (a)  This  Form  must  be  filed  within  10 

registrants  need  coovletediis  paragraph  of  hddings  of  directors,  officers,  and  days  after  the  event  in  which  the  person 

the  swb-iten  only  onoe  each  year  as  Ol  benefidal  owners  of  registered  becomes  a  reporting  person  (/.«..  officer, 

annual  sapplemsBt  to  the  fotm  filed  after  die  companies.  Information  disdosed  will  director,  ten  percent  holder  or  other 

end  of  a  registrant's  fiscal  year.  be  a  matter  of  pubHc  record  and  person).  TUs  Form  and  any  amendment 
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it  deemed  filed  with  die  Commission  or 
die  Rxnhange  on  die  date  it  is  received 
by  the  Commission  or  the  Exchang**. 
respectively.  See,  however,  Rule  ISa- 
3(h)  regarding  delivery  to  a  third  party 
business  that  guarantees  delivery  of  die 
filing  no  later  than  the  specified  due 
date. 

(b)  A  reporting  person  of  an  issuer 
that  is  registering  securities  for  the  first 
time  under  section  12  of  the  Exchange 
Act  must  file  this  Form  no  later  than  the 
effective  date  of  the  registration 
statement 

(c)  A  separate  Form  shall  be  filed  to 
reflect  beneficial  ownership  of  securities 
of  each  issuer,  except  that  a  single 
statement  shall  be  filed  with  respect  to 
the  securities  of  a  registered  public 
utility  holding  company  and  aU  of  its 
subsidiary  companies. 

3.  Where  Form  Must  be  Filed 

(a)  File  three  copies  of  this  Form  or 
any  amendment  at  least  one  of  which  is 
manually  signed,  with  the  Securities  and 
Exchange  Commission,  450  5th  Street 
NW..  Washington.  DC  20549. 

(Note:  Acknowledgment  of  receipt  by  the 
Comminion  may  be  obtained  by  enclosing  • 
Mlf-«ddr«a«ed  itamped  pottcard  Identifying 
the  Fonn  or  amendinent  filed.) 

(b)  At  the  time  this  Form  or  any 
amendment  is  filed  with  the 
Commission,  file  one  copy  with  each 
Exchange  on  which  any  dass  of 
securities  of  the  issuer  is  registered  If 
the  issuer  has  designated  a  single 
Exchange  to  receive  Section  16  filings, 
the  copy  shall  be  filed  widi  that 
Exchange  only. 

(c)  Any  person  required  to  file  this 
Form  or  amendment  shall,  not  later  than 
the  time  the  Form  is  transmitted  for 
filing  with  die  Commission,  send  or 
deliver  a  copy  to  the  person  designated 
by  the  issuer  to  receive  the  copy  or,  if  no 
person  is  so  designated,  the  issuer's 
corporate  secretary  (or  person 
performing  similar  functions)  in 
accordance  with  Rule  iea-3(e). 

4.  Class  of  Securities  Reported 

(a)(i)  Persons  reporting  pursuant  to 
section  16(a)  of  die  Exc^nge  Act  shall 
include  information  as  to  their  beneficial 
ownership  of  any  class  of  equity 
securities  of  the  issuer,  even  though  one 
or  more  of  such  classes  may  not  be 
registered  pursuant  to  Section  12  of  the 
Exchange  Act 

(ii)  Persons  reporting  pursuant  to 
section  17(a)  of  the  Public  Utility 
Holding  Company  Act  of  1935  shall 
include  information  as  to  their  beneficial 
ownership  of  any  class  of  securities 
(equity  or  debt)  of  the  registered  holding 
company  and  of  all  of  its  subsidiary 


companies  and  spediy  the  name  of  the 
parent  or  subsidiary  issuing  the 
securities. 

(iii)  Persons  reporting  pursuant  to 
section  30(f)  of  the  Investment  Company 
Act  of  1940  shall  include  biformation  as 
to  their  beneficial  ownership  of  any 
class  of  securities  (equity  or  debt)  of  the 
registered  closed-end  investment 
company  (other  than  "short-term  paper" 
as  defined  in  section  2(a)(38)  of  the 
Investment  Company  Act). 

(b)  The  tide  of  die  security  should 
clearly  identify  the  class,  even  if  the 
issuer  has  only  one  class  of  securities 
outstanding;  for  example,  "Common 
Stock,"  "Class  A  Common  Stock," 
"Class  B  Convertible  Preferred  Stock," 
etc. 

(c)  The  amount  of  securities 
beneficially  owned  should  state  the  face 
amount  of  debt  seauities  (U.S.  Dollars) 
or  the  number  of  equity  securities, 
whichever  is  appropriate. 

5.  Holdings  Required  to  be  Reported 

(a)  General  Requirements,  Report 
holdings  of  each  class  of  securities  of 
the  issuer  beneficially  owned  as  of  the 
date  of  the  event  requiring  the  filbig  of 
this  Form.  See  Instruction  4  as  to 
securities  required  to  be  reported 

(b)  Beneficial  Ownership  Reported 
(Pecuniary  Interest),  (i)  Although,  for 
purposes  of  determining  status  as  a  ten 
percent  holder,  a  person  is  deemed  to 
beneficially  own  securities  over  which 
that  person  has  voting  or  investment 
control  (see  Rule  iea-l(a)(l)),  for 
reporting  purposes,  a  person  is  deemed 
to  be  the  beneficial  owner  of  securities  if 
that  person  has  or  shares  the 
opportunity,  direcdy  or  indirecdy,  to 
profit  or  share  in  any  profit  derived  from 
a  transaction  in  the  securities 
("pecuniary  interest").  See  Rule  16a- 
1(a)(2).  See  also  Rule  16a-8  for 
application  of  the  beneficial  ownership 
definition  to  trust  holdings  and 
transactions. 

(ii)  Bodi  direct  and  indirect  beneficial 
ownership  of  securities  shall  be 
reported  Securities  beneficially  owned 
direcdy  are  those  held  in  the  reporting 
person's  name  or  in  the  name  of  a  bank, 
broker  or  nominee  for  the  account  of  the 
reporting  person.  In  addition,  securities 
held  as  foint  tenants,  tenants  in 
common,  tenants  by  the  entirety,  or  as 
community  property  are  to  be  reported 
as  held  directly.  If  a  person  has  a 
pecuniary  interest  by  reason  of  any 
contract  understanding  or  relationship 
(including  a  family  relationship  or 
arrangement),  in  securities  held  in  the 
name  of  anodier  person,  that  person  is 
an  indirect  beneficial  owner  of  those 
securities.  See  Rule  16a-l(a)(2)(U)  for 
certain  indirect  beneficial  ownerships. 


(iii)  Report  securities  beneficially 
owned  dkecUy  on  a  separate  line  from 
those  beneficially  owned  indirecdy. 
Report  different  forms  of  indirect 
ownership  on  separate  lines.  The  nature 
of  indirect  ownership  shall  be  stated  as 
specifically  as  possible;  for  example, 
"By  Self  as  Trustee  for  X"  "By  Spouse," 
"By  X  Trust"  "By  Y  Corporation,"  eta 

(iv)  In  stating  the  amount  of  securities 
owned  indirectly  through  a  partnership, 
corporation,  trust  or  other  entity,  report 
the  number  of  securities  representing  the 
reporting  person's  proportionate  interest 
in  securities  beneficially  owned  by  that 
entity.  Alternatively,  at  the  option  of  the 
reporting  person,  the  entire  amount  of 
the  entity's  interest  may  be  reported. 
See  Rule  16a-l(a](2)(U)(B)  and  Rule  lea- 
l(a)(2)(iU). 

(c)  Non-Derivative  and  Derivative 
Securities.  (1)  Report  non-derivative 
securities  beneficially  owned  in  Table  I 
and  derivative  securities  [e.g.,  puts, 
calls,  options,  warrants,  convertible 
securities,  or  other  rights  or  obligations 
to  buy  or  sell  securities)  beneficially 
owned  in  Table  IL  Derivative  seairities 
beneficially  owned  that  are  both  equity 
securities  and  convertible  or 
exchangeable  for  other  equity  securities 
[e.g.,  convertible  preferred  securities) 
should  be  reported  only  on  Table  IL 

(ii)  The  tide  of  a  derivative  security 
and  the  tide  of  the  equity  security 
underlying  the  derivative  security 
should  be  shown  separately  in  the 
appropriate  columns  in  Table  n.  The 
"puts"  and  "calls"  reported  in  Table  II 
include,  in  addition  to  separate  puts  and 
calls,  any  combination  of  the  two,  such 
as  spreads  and  straddles.  In  reporting  an 
option  in  Table  II,  state  whether  it 
represents  a  right  te  buy,  a  right  to  sell, 
an  obligation  to  buy,  or  an  obligation  to 
sell  the  equity  securities  subject  to  the 
option. 

(ill)  Describe  hi  the  appropriate 
columns  in  Table  II  characteristics  of 
derivative  securities,  including  title, 
exercise  or  conversion  price,  date 
exercisable,  expiration  date,  and  the 
title  and  amount  of  securities  tmderiying 
the  derivative  security. 

(iv)  Securities  constituting 
components  of  a  unit  shall  be  reported 
separately  on  the  applicable  table  (e.^., 
if  a  unit  has  a  non-derivative  security 
component  and  a  derivative  security 
component  the  non-derivative  security 
component  shall  be  reported  hi  Table  I 
and  the  derivative  security  component 
shall  be  reported  in  Table  II).  The 
relationship  between  individual 
securities  comprising  the  unit  shall  be 
indicated  in  the  space  provided  for 
explanation  of  responses. 
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6.  Additional  Information 

If  space  provided  in  the  line  items  of 
this  Form  or  space  provided  for 
additional  comments  is  t«««iffiff^f 
attach  another  Form  (or  copy  of  the 
Form)  completed  as  appropriate.  Eadi 
Form  attadied  as  a  continoatioii  must 
include  information  required  in  Items  1, 
4  and  6  of  the  Form.  The  number  of 
pages  comprising  the  report  (Fonn  phis 
attachment)  shall  be  indicated  at  the 
bottom  of  each  report  page  [e.g.,  1  of  3, 2 
of  3. 3  of  3).  If  additional  information  is 
not  reported  in  this  manner,  the 


CoBunission  will  assume  no  additional 
information  was  provided 

7,  Signature 

(a)  If  die  Form  Is  filed  for  so 
indfvidoal,  it  shall  be  signed  by  diat 
person  or  spedfically  on  behalf  of  the 
individual  by  a  person  authorized  to 
sign  for  the  individual.  If  signed  on 
behalf  of  the  individual  by  another 
person,  the  authority  of  such  person  to 
sign  the  Form  shall  be  confirmed  to  the 
Commission  in  writing  in  sn  attadiment 
to  the  Form  or  as  soon  as  practicable  in 
an  amendment  by  die  individual  for 


vdiom  the  Form  is  filed  unless  such  a 

confirmation  still  in  effect  is  on  file  with 
the  Commission,  The  confirming 
statement  need  only  indicate  that  the 
reporUng  person  authorizes  and 
designates  the  named  person  or  persons 
to  file  the  Form  on  the  reporting  person's 
behalf,  and  state  the  duration  of  the 
authorizetion. 

(b)  If  die  Form  is  filed  for  a 
corporation,  partnership,  trust  or  other 
entity,  the  capacity  in  w^ch  the 
individual  signed  shall  be  set  forth,  (e^., 
John  Smith,  Secretary,  cm  behalf  of  X 
Corporation.) 


U.S.  SECURmes  AND  Exchange  Commission.  Washington.  D.C.  20549 
iNrrtAL  Statement  of  Beneficial  Ownership 

[RM  pufWMiM  to  SaeSon  >e<a)  o(  «w  SeewttlM  Bchwiga  Act  of  t834.  SacSon  t7(a)  or  ttw  PU)Sc  Uiniy  Hoiiang  O^ 

Invetknant  Company  Act  of  1940] 

1.  Name  and  Address  of  Reporting  Person 


(l«s« 


(FhaO 


(StMSO 

(City)                                                            (State) 

(Zip) 

,                                              • 

3.  IRS  or  SooW  SaewNy  Nwnber  o(  RepofSng  Parson  (Voluntary) 

4.  Isauar  Nmw  and  Ticker  or  Tradbig  Synttol 

S.  RelattonaNp  o(  RaporSng  Parson  to  IsMiar  (Check  all  applicable) 

Orador                   ONtear  (gM  tWa  takm)                   10%OMner          OSw  (apeeffy  betow) 

a  If  AmendmeiS.  Data  of  Original  (Monlh/Oay/Yew) 

Table  L— Non-Derivative  Securities  BENEnciAaY  Owned 

1.  TWe  of  Security  (Inemjctlori  4) 

Owned  (InsmJcSon  4) 

3.  OMierataip  Form:  OlMct  (D)  or 
mdkBct  Q  (matrucSon  5) 

4.  Nature  of  lndh«ct  BenefUal 
OwnmNp  (maSucSon  S) 

Reminder  Report  on  a  aeparate  me  lor  aacb  dasa  of  sacuritiet  beneficially  omnaA  directly  or  Mbect^ 
(Print  or  T^ipa  Raeponaaa) 


Table  Ii.— OERiVATfVE  Securities  Beneficially  Owned  (e-O,  fvrs,  calls,  warrants,  options,  convertible  securities) 

1.  Tide  of  DarMSKra 

Security 

(Inamictlon  4) 

a.  Dale  EMRlMMa  and 

D»iwSon  DUB 

(Montb/Oay/Yav) 

(InekucSon^ 

4.  Oomrardon  or 
tardea  Price  of 
Dwlw>ifcM  Security 

5.  OwwiNlp  rOWW 

Securi»Dlrect  (D)  or 

Indvvct  (1) 

(InsSMCSonS) 

SNahMOfMhaol 

Date 

ExerdsaUt 

E)9iraSonOate 

TWa 

Amount  or 

Number  ol 

Sharaa 

Der>aWal  QwwaiiWp 
(tnMucSonS) 
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Tabu  N.— Obuvative  Securities  BENEnciAu.Y  Owned  (E.a..PUT8.  callb.  warrants,  options,  convertible  securities)— 

ConUnuad 


!•  Tflto  of  OvMUhM 


lOMtl 

(Mon»i/d%/YMf) 


>.  TMte  and  Amoui*  o<  1 
(iMlnicaan  4) 


TWa 


Ameuniar 
rof 


4.  COfWSfHOn  Of 

EmwsIm  Pvtoof 


ft.  OivfWfiNp  Fofm 
8mi«%:  OlPMl  (D)  or 


(IntftucMon  9 


•.Nakmof 
BMNUriOi 
(InsfeuoHon 


Of  Mo  Foffi^  OM  of  vMoh  fnuol  bo 
to  or  oniMlono 
:  Roport  ono 
(PiM  or  TVp*  RMponooi) 
FORM* 
0MB  APPROVAL  0MB  Numbor  3239-0104.  tt^im:  Fobnwy  1. 1M4. 


io  FOnR,  ono  of  vMoh  muoi  bo  monuiftr  rignod  N  ipooo  prewWod  It  bwiMeionL  Sot  InotwcBow  0  for  proooduro. 
wiMlono  of  iMlo  BorwMluH  Fodonl  qinilnol yofJono.  Sot  1$  UJS.&  1001  Md  IS  OAC  78fl(o). 
■w  IOC  OMfi  oino  01  oocunooo  bOMNOiflly  ownod  dkocMy  oc  IndbMMy* 

I  . 

■MroQO  burdon  hours  por  i 


OMB  Approval 

OK4B  Number  3235-0287 
Expires:  February  1. 1994 
Estimated  average  burden  houn  per 
reeponerOS 

United  States  Securities  and  Exchange 
Commission 
Washington.  DC  20548 

FoHn4    Otatsmeut  of  Changes  of 
Benefidal  OwnatsUp  of  Sacuiitiee 

The  Commission  is  authorized  to 
solicit  the  information  required  by  this 
form  pursuant  to  sections  ie(a)  and  23(a) 
of  the  Securities  Exchange  Act  of  1934; 
sections  17(a)  and  20(a)  of  the  Public 
Utility  Holding  Company  Act  of  1935; 
and  sections  30(f)  and  38  of  the 
Investment  Company  Act  of  1940,  and 
the  rules  and  regulations  thereunder. 

Disclosure  of  information  spedfied  on 
this  form  is  mandatory,  except  for 
disclosure  of  IRS  or  Social  Security 
numben  of  the  reporting  person,  which 
is  voluntary.  If  sudi  numbers  are 
furnished,  they  will  assist  the 
Commission  in  distinguishing  reporting 
persons  with  similar  names  and  wUl 
fodlitate  the  prompt  processing  of  the 
form.  The  information  will  be  used  for 
the  primary  purpose  of  disclosing  the 
transactions  and  holdings  of  directors, 
officers,  and  beneficial  ownera  of 
registered  companies.  Information 
disclosed  will  be  a  matter  of  public 
record  and  available  for  inspection  by 
members  of  the  public  The  Commission 
can  use  it  in  faivestigations  or  litigation 
involving  die  Federal  securities  laws  or 


other  dviL  criminal,  or  regulatory 
statutes  or  provisions,  as  well  as  for 
referral  to  other  governmental 
authorities  and  self-regulatory 
organizations.  Failure  to  disclose 
required  information  may  result  in  dvil 
or  criminal  action  against  persons 
involved  for  violations  of  die  Federal 
securities  laws  and  rules. 

General  Instnictioos 

1.  When  Form  Must  be  Hied 

(a)  This  Form  must  be  filed  on  or 
before  the  tenth  day  after  the  end  of  the 
month  in  which  a  change  in  beneficial 
ownerahip  has  occurred  (the  term 
"beneficial  owner"  is  defined  in  Rule 
16a-l(aM2)  and  discussed  in  Instruction 
4).  This  Form  and  any  amendment  is 
deemed  filed  with  the  Commission  or 
the  Exchange  on  the  date  it  is  received 
by  the  Commission  or  the  Exchange, 
respectively.  See,  however.  Rule  16a* 
3(h)  regarding  delivery  to  a  third  party 
business  that  guarantees  delivery  of  the 
filing  no  later  than  the  spedfied  due 
date. 

(b)  A  reporting  person  no  longer 
subject  to  Section  16  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
must  check  the  exit  box  appeaitag  on 
this  Form.  However.  Form  4  and  Form  5 
obligations  may  continue  to  be 
appOcaUe.  See  Rules  16a-3(f)  and  lea- 
2(b).  Form  5  transactions  to  date  may  be 
included  on  this  Form  and  subsequent 
Form  5  transactions  may  be  reported  on 
a  later  Form  4  or  Form  5,  provided  all 


Ofl. 


transactions  are  reported  by  the 
required  date. 

(c)  A  separate  Form  shall  be  filed  to 
reflect  benefidal  ownenhip  of  securities 
of  each  issuer,  except  that  a  single 
statement  shall  be  filed  with  resped  to 
the  securities  of  a  registered  public 
utility  holding  conquny  and  all  of  its 
subsidiary  conq>anies. 

(d)  If  a  reporting  person  is  not  an 
officer,  director,  or  lOX  holder,  die  . 
person  should  check  "other"  in  Item  6 
(Relationdiip  of  Reporting  Person  to 
Issuer)  and  describe  the  reason  for 
reporting  status  in  the  space  provided. 

2.  Where  Form  Must  be  Filed 

(a)  File  diree  copies  of  this  Form  or 
any  amendment,  at  least  one  of  which  is 
manually  signed,  with  the  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington.  DC  20549.  [Note: 
Acknowled^nent  of  receipt  by  the 
Commission  may  be  obtained  by 
endosing  a  self-addressed  stamped 
postcard  identifying  die  Form  or 
amendment  filed.) 

(b)  At  the  time  this  Form  or  any 
amendment  is  filed  with  the 
Commission,  file  one  copy  with  each 
Exchange  on  which  any  dass  of 
securities  of  the  issuer  is  registered.  If 
the  issuer  has  designated  a  single 
Exchange  to  receive  Section  16  filings, 
the  copy  shall  be  filed  with  diat 
Rxdiange  only. 

(c)  Ae^  person  required  to  file  this 
Form  or  amendment  shall  not  later  than 
the  time  the  Form  or  amendment  is 
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transmitted  for  filing  with  the 
Conunission,  send  or  deliver  a  copy  to 
the  penon  designated  by  the  issuer  to 
receive  the  copy  or,  if  no  person  is  so 
designated,  the  issuer's  corporate 
secretary  (or  person  performing  similar 
functions)  in  accordance  widi  Rule  16a- 
3(e). 

3.  Class  of  Securities  Reported 

(a](i]  Peraons  reporting  pursuant  to 
Section  16(a)  of  the  Exchange  Ad  shall 
report  each  transaction  resdting  in  a 
change  in  benefidal  ownership  qf  any 
dass  of  equity  securities  of  the  issuer 
and  the  benefidal  ownerahip  at  the  end 
of  the  month  of  that  dass  of  equity 
securities,  even  though  one  or  more  of 
such  dasses  may  not  be  registered 
purauant  to  Section  12  of  the  Exchange 
Act 

(ii)  Peraons  reporting  purauant  to 
Section  17(a)  of  the  Public  Utility 
Holding  Company  Act  of  1935  shall 
report  each  transaction  resulting  in  a 
change  in  benefidal  ownerahip  of  any 
class  of  securities  (equity  or  debt]  of  the 
registered  holding  company  and  of  all  of 
its  subsidiary  companies  and  the 
benefidal  ownerahip  at  the  end  of  the 
month  of  that  dass  of  securities.  Specify 
the  name  of  the  parent  or  subsidiary 
issuing  the  securities. 

(iii)  Peraons  reporting  purauant  to 
Section  30(f)  of  the  Investment  Company 
Act  of  1940  shall  report  each  transaction 
resulting  in  a  change  in  benefidal 
ownerahip  of  any  dass  of  securities 
(equify  or  debt]  of  the  registered  closed- 
end  investment  company  (other  than 
"short-term  paper"  as  defined  in  Section 
2(a](38]  of  the  Investment  Company  Act) 
and  the  beneficial  ownerahip  at  the  end 
of  the  month  of  that  dass  of  securities. 

(b)  The  title  of  the  security  should 
dearly  identify  the  dass,  even  if  the 
issuer  has  only  one  class  of  securities 
outstanding:  for  example,  "Common 
Stock."  "Class  A  Common  Stock," 
"Class  B  Convertible  Preferred  Stock." 
eta 

(c)  The  amount  of  securities 
benefidally  owned  should  state  the  face 
amount  of  debt  seciuities  (U.S.  Dollara] 
or  the  number  of  equify  securities, 
whichever  is  appropriate. 

4.  Ttansactions  and  Holdings  Required 
to  be  Reported 

(a)  Genera]  Requirements,  (i)  Report, 
in  accordance  with  Rule  16a-3(g),  all 
transactions  resulting  in  a  change  of 
benefidal  ownerahip  in  the  issuer's 
securities,  except  those  transactions 
reportable  on  Form  5.  Every  transaction 
shall  be  reported  even  though 
acquisitions  and  dispositions  during  the 
month  with  resped  to  a  dass  of 
securities  are  equal,  or  the  change 


involves  only  the  nature  of  ownenhip, 
such  as  a  change  from  indired 
ownership  through  a  trust  or  corporation 
to  dired  ownerahip  by  the  reporting 
peraon.  Report  total  benefidal 
ownership  as  of  the  end  of  the  month  for 
each  dass  of  securities  in  which  a 
transaction  was  reported. 

(ii)  Each  transaction  should  be 
reported  on  a  separate  line.  Transaction 
codes  specified  in  Instruction  8  should 
be  used  to  identify  the  nature  of  the 
transaction  resulting  in  an  acquisition  or 
disposition  of  a  securify. 

Noto:  Transactions  reportable  on  Form  5 
may,  at  the  option  of  the  reporting  person,  be 
reported  on  a  Form  4  filed  before  the  due 
date  of  the  Form  S.  Exercises  or  conversions 
of  derivative  securities  and  small  acquisitions 
specified  in  Rule  16a-6(a]  must  be  reported 
on  the  next  required  Form  4  or  Form  5  but 
may  be  reported  voluntarily  on  Form  4  at  an 
earlier  date.  [See  Instruction  8  for  the  code 
for  voluntarily  reported  transactions.) 

(b)  Beneficial  Ownership  Reported 
(Pecuniary  Interest),  (i)  Although  for 
purposes  of  determining  status  as  a  ten 
percent  holder,  a  peraon  is  deemed  to 
benefidally  own  securities  over  which 
that  peraon  has  voting  or  investment 
control  {see  Rule  16a-l(a)(l)),  for 
reporting  transactions  and  holdings,  a 
peraon  is  deemed  to  be  the  beneficial 
owner  of  seciuities  if  that  peraon  has  or 
shares  the  opportimify,  directiy  or 
indirectiy,  to  profit  or  share  in  any  profit 
derived  from  a  transaction  in  the 
securities  ("pecuniary  interest").  See 
Rule  16a-l(a)(2].  See  also  Rule  16a-8  for 
the  application  of  die  benefidal 
ownerahip  definition  to  trust  holdings 
and  transactions. 

(ii)  Botii  direct  and  indirect  beneficial 
ownerahip  of  securities  shaU  be 
reported.  Securities  benefidally  owned 
directiy  are  those  held  in  the  reporting 
peroon's  name  or  in  the  name  of  a  bank, 
broker  or  nominee  for  the  account  of  the 
reporting  peraon.  In  addition,  securities 
held  as  joint  tenants,  tenants  in 
common,  tenants  by  the  entirefy,  or  as 
communify  property  are  to  be  reported 
as  held  directiy.  If  a  peraon  has  a 
pecimiary  interest,  by  reason  of  any 
contract  underatanding,  or  relationship 
(induding  a  family  relationship  or 
arrangement),  in  securities  held  hi  the 
name  of  another  peraon,  that  peraon  is 
an  indired  benefidal  owner  of  the 
securities.  See  Rule  16a-l(a](2)(ii)  for 
certain  indirect  benefidal  ownerahips. 

(iii)  Report  transactions  in  securities 
benefidally  owned  directiy  on  separate 
lines  bom  those  benefidally  owned 
indirectiy.  Report  different  forms  of 
indirect  ownership  on  separate  lines. 
The  nature  of  indired  ownerahip  shall 
be  stated  as  specifically  as  possible;  for 
exanqile,  "By  Self  as  Trustee  for  X,"  "By 


Spouse,"  "By  X  Trust"  "By  Y 
Corporation,"  etc. 

(iv)  In  stating  the  amount  of  securities 
acquired,  disposed  ot  or  benefidally 
owned  hidiredly  through  a  partnership, 
corporation,  trust  or  o&er  entify,  report 
the  numba  of  securities  representing  the 
reporting  person's  proportionate  interest 
in  transactiiMU  conduded  by  that  entify 
or  holdings  of  that  entify.  Alternatively, 
at  the  option  of  the  reporting  person,  die 
entire  amount  of  the  entify's  interest 
may  be  reported.  See  Rule  16a- 
l(a)(2)(ii](B)  and  Rule  16a-l(a)(2)(iti). 

(c)  Non-Derivative  and  Derivative 
Securities,  (i)  Report  acquisitions  or 
dispositions  and  holdings  of  non- 
derivative  securities  in  Table  L  Report 
acquisitions  or  dispositions  and  holdings 
of  derivative  securities  (e.^.,  puts,  calls, 
options,  warrants,  convertible  securities, 
or  other  rights  or  obligations  to  buy  or 
sell  securities]  in  Table  IL  Report  tiie 
exerdse  or  converaion  of  a  derivative 
securify  in  Table  n  (as  a  disposition  of 
the  derivative  security)  and  report  in 
Table  I  the  holdings  of  the  underlying 
securify.  Report  acquisitions  or 
dispositions  and  holdings  of  derivative 
securities  that  are  both  equity  seoirities 
and  convertible  or  exchangeable  for 
other  equify  securities  [e.g.,  convertible 
preferred  securities)  only  on  Table  IL 

(ii)  The  titie  of  a  derivative  securify 
and  the  titie  of  the  equify  securify 
underlying  the  derivative  securify 
should  be  shown  separately  in  the 
appropriate  columns  in  Table  n.  The 
"puU"  and  "calls"  reported  in  Table  II 
include,  in  addition  to  separate  puts  and 
calls,  any  combination  of  the  two,  such 
as  spreads  and  straddles.  In  reporting  an 
option  in  Table  II,  state  whether  it 
represents  a  right  to  buy,  a  right  to  sell, 
an  obligation  to  buy,  or  an  obligation  to 
sell  the  equity  securities  subject  to  the 
option. 

(iii)  Describe  in  the  appropriate 
columns  in  Table  II  characteristics  of 
derivative  securities,  induding  titie, 
exerdse  or  converaion  price,  date 
exerdsable,  expiration  date,  and  the 
title  and  amount  of  securities  underlying 
the  derivative  securify.  If  the  transaction 
reported  is  a  piutihase  or  sale  of  a 
derivative  securify.  the  purchase  or  sale 
price  of  that  derivative  securify  shall  be 
reported  in  column  8.  If  the  transaction 
is  the  exerdse  or  converaion  of  a 
derivative  securify,  leave  column  8 
blank  and  report  the  exerdse  or 
converaion  price  of  the  derivative 
securify  in  column  2. 

(iv)  Securities  constituting 
components  of  a  unit  shall  be  reported 
separately  on  the  applicable  table  {e.g., 
if  a  unit  has  a  non-derivative  securify 
component  and  a  derivative  securify 
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conponont,  dM  noD-dBriviUw  Mcurlty 
component  shall  b«  rtportod  In  Tabte  I 
■nd  tfac  iiBiltilliB  Mcnritjr  oonponwt 
shall  be  reported  in  TaUe  II).  The 
rnaUonsfalp  between  taKBvMnu 
securities  uuuiprisim  the  mlt  sfaan  be 
indicated  in  the  space  provided  for 
explanatioa  of  lesponses.  When 
securities  are  purchased  or  sold  as  a 
unit  state  the  purdiase  or  sale  price  per 
unit  and  other  letiulied  luiuiuiation 
regarding  tlie  unit  seLUiltles. 

5.Prioeirf8ecarities 

(a)  Prices  of  secvitiee  shall  be 
reportsd  In  U.8.  doUan  on  a  per  share 
basis,  not  an  aggregate  basis,  except 
that  tlie  aggregate  price  of  dc^  ehaU  be 
stated.  AiMMmts  repotted  shall  exclude 
brokerage  oonairissions  and  other  costs 
of  execution. 

(b)  If  consideration  other  than  cash 
was  paid  for  the  security,  describe  the 
consideration,  InchKitaig  the  value  of  the 
consideration,  in  tlw  space  provided  for 
explanation  of  responses. 

6.  Additional  Information 

If  space  provided  in  the  tine  items  of 
this  FocB  or  space  provided  for 
additional  comments  is  insufficient, 
attach  anotlier  Porai  (or  copy  of  tlw 
Form)  completed  as  appropriate.  Each 
Form  attadied  as  a  oontinnation  nmst 
include  infamation  reqgiied  in  Iteau  1. 
4  and  6  of  te  Fom.  Tlw  onmber  of 
pages  comprising  the  report  (Form  fioB 
attachment)  shall  be  imttcated  at  the 
bottom  of  each  report  page  (e^.  1  of  3, 2 
of  3. 3  of  9).  If  additional  infonaaation  is 
not  reported  in  this  manner,  the 
Conmiiaaioo  wrill  assasae  no  additional 
information  was  provided. 


7.  Signature 

(a)  If  the  Form  U  filed  for  an 
individual,  it  shall  be  signed  by  that 
person  or  specifically  on  behalf  of  the 
individual  by  a  person  audiorized  to 
sign  for  the  iodividuaL  If  signed  on 
behalf  of  the  individual  by  another 
person,  the  authority  of  such  person  to 


sign  the  Form  shall  be  confirmed  to  me 
Ckimmission  In  writing  tai  an  attachment 
to  die  Form  or  as  soon  as  practicable  in 
an  amendment  by  die  tndhridual  for 
whom  the  Form  h  filed,  miless  such  a 
coirflimatlon  still  in  effsct  is  on  file  with 
the  Commission.  The  uiiiflnning 
statement  need  only  indicate  that  the 
reporting  person  authorizes  and 
designates  die  named  person  or  persons 
to  file  the  Form  on  the  reporting  person's 
behalt  and  state  die  duration  of  the 
authorization. 

(b)  If  die  Form  is  filed  for  a 
corporation,  partnenhip,  tract,  or  odier 
entity,  the  capacity  in  which  the 
individnal  si^wd  shaO  be  set  forth  (e.g., 
John  Smith,  Secretary,  on  behalf  of  X 
Corporation). 

&  Transaction  Codes 

Use  the  codes  listed  below  to  indicate 
in  Table  L  Column  3  and  Table  U. 
Column  4  the  character  of  the 
transaction  reported.  Use  the  code  that 
most  appropriately  describes  the 
transaction.  If  the  transaction  is  not 
specifically  listed,  use  transaction  Code 
"f  and  describe  the  nature  of  the 
transaction  in  the  space  for  explanation 
of  responses.  If  a  transaction  is 
voluntarily  reported  earlier  than 
required,  place  "V"  in  the  appropriate 
column  to  so  indicate;  otherwise,  the 
column  should  be  left  blank. 
General  Tratuaction  Codes 
P — Open  market  or  private  purchase 

(rf  non-derivative  or  derivative 

security 
S — Open  mariiet  or  private  sale  of 

non-derivative  or  derivative 

security 
V — ^Transaction  vohmtarily  reported 

earlier  than  required 
Employee  Benefit  Piaa  TranaacUoa 

Codes 
A — Ckant  or  award  transaction 

pursuant  to  Rule  ieb-3(c) 
M— ^Ixerdse  of  in-the-money  or  at- 

the-money  derivative  security 

acquired  pursuant  to  Rule  lBh-9 

plan 


^— Participant'^urected  transaction  in 

ongoing  acqolsitian  plan  pursuant  to 

Rule  lflb-S(dK2)  (except  for  faitn- 

plan  transfsn  specified  fai  Code  I) 
N— Participant-directed  transaction 

pursuant  to  Role  10b-S(d)(l) 
F— Payment  of  option  exercise  price 

or  tax  liability  by  delivering  or 

withholding  securities  tatddnt  to 

exercise  of  a  dorivative  security 

issued  in  accordance  with  Rule  iSb- 

3 
I— Intra-plan  transfer  in  accordance 

wldi  Rule  16b-S(d)(2)(ii)  resulting  in 

an  acquisition  or  dispiasition  of 

issuer  securities 
T— Acqiusition  or  disposition 

transcu^tion  under  an  employee 

benefit  plan  other  than  purauant  to 

Rule  16b-3 
Derivative  Securities  Codes 
E — Expiration  of  short  derivative 

position 
H—Expiration  (or  cancellation)  of 

long  dnivative  position 
C — Conversion  of  derivative  security 
O— Exercise  of  oat-of  the-money 

derivative  seciuity 
X— Exercise  of  in-the-money  or  at-the- 

money  derivative  secority 
Other  Section  16(b)  Exempt 

Transactions  and  Small  Acquisition 

Codes  (except  for  emi^oyee  benefit 

plan  codes  above) 
G— Bona  fide  gift 
R — Acquisition  pursuant  to 

reinvestment  of  dividends  or 

interest  (DRIPS) 
W— Acquisition  or  disposition  by  will 

or  laws  of  descent  and  distribution 
L— SmaU  acquisition  under  Role  16a-e 
Z— Deposit  hito  or  withdrawal  fiom 

voting  trust 
Other  Transaction  Codes 
)— Other  acquisition  or  disposition 

(describe  transaction) 
Q-— Transfer  pursuant  to  a  qualified 

domestic  relations  order 
U — Disposition  purauant  to  a  tender  of 

shares  in  a  change  of  control 

transaction 


U.S.  Secumties  and  Exchanqe  Commission.  Washington  D.C.  20549 


Statemsht  of  Chanqes  m  Beneroal  Ownership 


IFlid  purausrt  to  SecSon  16M  of  tw 


EsKhsnQe  Act  of  ISS4,  l 


1 17|s)  of  «w  PiMc  IMMy  Hotiang  Compwiy  Ad  of  1935  or  SecSon  30(0  of  < 
rAalef19401 


M4  AdtWMOl  RipQVfbig 


(CM 


om 


3.  IRS  or  Sodsl  Seaatly  Number  of  neporting  Person  (Voluntary) 
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U.S.  Securities  and  Exchange  Commission,  Washington  D.C.  20549— Continued 

[Fled  pursuant  to  Section  16(a)  of  the  Securities  Exchange  Ad  of  1834.  Sadton  17(a)  of  the  PuMc  UtWy  Holdng  Company  Ad  of  1935  or  Section  30(f)  of  the 

Investment  Company  Ad  of  19401 

4.  Statement  for  Month/Yey 

5.  If  Amenoment.  Dato  of  Original  (Month/Year) 

6.  Relationship  of  Reporting  Person  to  Issuer.  (Check  aR  applicable) 
^Officer  (give  title  below) 10%  Owmer  ^Olher  (specify  beloiw) 


Table  I.— r4oN-DERivATivE  Securities,  Acquired,  Disposed  of.  or  Beneficiau.y  Owned 


2.  TrMsacHon 

Date  (Month/ 

Day/Year) 

(msmjction  8) 

4.  SecurWes  Acquired  (A)  or 
Dispossd  of  (^Instrudinns  3, 4 

5.  Amount  of 
Securittes 

DvtlOflClBliy 

0«medatEndof 
Month 

and  4) 

6.  Ownership 

Fame  Dired  (D) 

or  Mired  (h 

(Instruction  4) 

7.  NahTCof 

1.  Title  of  Security 

Code 

V 

^K^i_^^^^  ^ ■  -1— ■ 

(Instruction  3) 

Amount 

(A)orp) 
or 

Price 

Ownwhip 
(Inttrudion  4) 

Table  II.— Derivative  Securities  Acquired,  Disposed  of,  or  Benefioally  Owned  (e.g.  puts,  calls,  warrants,  options, 

CONVERTIBLE  SECURITIES) 


2. 

Conver- 
sion or 
Exercise 
Priced 
Dsriva. 

live 
Security 

3. 
Transac- 
tion Date 
(Month/ 
Day/Yev) 

.       . 

8.  Price 
d 

Deriva- 
tive 

Seoirily 

(Instr.  5) 

9.  Number 

d 
Derivative 
Securities 
Beneficial- 
ly Owned 
atEndd 
Month 
(kwHuo- 
lion4) 

10.  Owner 
ship  Form 

d 
Derivative 
Security: 
Dired(P) 
lndbed(0 
(Inetruo- 
Son  4) 

4, 

Transttctton 

Code 

Onstrucbon 

8 

a.  NUfTumr  ui 

Derivative 
Securities 

0f(D) 
3  and  4) 

o.  uaie  uieiuBauie 
and  Expiration  Dato 
(Month/Day/Yev) 

7.  Ituv  mnu 

Amount  of 

(Instructions  3  and 
4) 

11. Nature 

1.  Title  of 

Derivative 

Security 

Dato 

Exercis- 

abla 

Fxpira- 
tionDato 

dindked 
BeneAdal 

T 

V 

(Iratiuc- 
tions3) 

Title 

Amount 

or 

Number 

dShares 

(Instnjo- 
tion4) 

(A) 

(D) 

Explanation  d  Resportses: 
"Signature  d  Reporting  Person . 


Deto. 


Note:  Fie  three  oopiee  d  this  Fdm,  orw  d  which  must  be  manualy  sigrted.  If  apace  provided  ia  insufficient,  Sm  Instruction  6  Id  procedure. 

**  Msntionsi  misstatements  or  omissions  d  fads  constituto  Feden^  Orjminsl  VldeBqne.  5a>  18U.S.C.  1001  and  15  U.&C.  78ff(a). 

RemirKlsr  Report  on  a  saparato  hte  tor  each  dass  d  securities  beneficially  owned  directly  d  indirectly. 

(Print  d  Type  Responses) 

Form4 

[    1  Check  boK  is  no  longer  subied  to  Section  16.  Form  4  or  Form  5  obNgations  may  continue.  See  Instnjction  1(b). 

OMBApprovd 

Expiree:  Febuary  1, 1994 

Estimeled  everage  burden  hours  par  response  0.5 


0MB  APPROVAL 

OMB  Number.  3235-0362 
Expires:  February  1, 1994 
Estimated  average  burden  houra  per 
response:  1.0 


United  States  Securities  and  Exchange 
Commission 
Washington,  DC  20549 


Form  5 — ^Annual  Statement  of  Beneficial 
Ownersh^  of  Securities 

The  Commission  is  authorized  to 
solicit  the  information  required  by  this 
form  pureuant  to  sections  16(a)  and  23(u) 
of  the  Securities  Exchange  Act  of  1934, 
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McUons  17(a)  and  20(a)  of  die  Poblic 
Utfltty  HoUii«  CoBVMgr  Act  of  198S. 
and  aectioiu  3Q(f)  and  38  of  the 
fanmtiDent  OumiNQiy  Act  of  IMIX  and 
the  ndee  and  tegalatione  thereunder. 

Diadoaure  of  infonnation  ipedfied  on 
diia  fbm  is  mandatory,  except  for 
diadoaure  of  IRS  or  Sodal  Security 
numbers  of  the  reporting  person,  which 
la  vohintary.  If  such  nurabns  are 
fumiriied.  they  will  aaaiat  the 
Commission  in  distinguishing  reporting 
persons  with  similar  names  and  will 
fadlitata  the  prompt  prooeaaing  of  the 
fiocn.  The  infannatiaa  wlU  be  used  for 
the  primary  puipoae  of  disdoaing  the 
transactions  and  holdings  of  directors, 
ofBcars,  and  beneficial  owners  trf 
registered  companies.  Infonnation 
disdosed  will  bfs  a  matter  of  pubbc 
record  and  available  fior  inspection  by 
members  of  the  public.  The  Commission 
can  use  it  in  investigations  or  litigation 
invotving  the  Federal  securities  laws  or 
other-dvil,  criminal  or  regulatory 
statutes  or  provisions,  as  well  as  for 
referral  to  other  governmental 
authorities  and  self-regulatory 
organizations.  Failure  to  disclose 
required  information  may  result  in  dvil 
or  criminal  action  against  persons 
involved  for  violations  of  the  Federal 
securities  laws  and  rules. 

General  InstiuctfaMis 

1.  When  Form  Must  be  Filed 

(a)  Tins  Form  most  be  filed  on  or 
before  the  45th  day  after  the  end  of  the 
issuer's  fiscal  year  in  accordance  with 
Rule  16a-^(f).  This  Form  and  any 
amendment  is  deemed  filed  with  the 
Commission  or  the  Exchange  on  the  date 
it  is  received  by  the  Commission  or  the 
Rxchange.  reapectively.  See,  however. 
Rule  16a-3(h)  regarding  delivery  to  a 
third  party  business  that  guarantees 
delivery  of  die  filing  no  later  than  the 
specified  due  date. 

(b)  A  reporting  person  no  longer 
subject  to  Section  16  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
must  check  the  exit  box  appearing  on 
this  Form.  Transactions  and  holdings 
previously  reported  are  not  required  to 
be  included  on  thia Fonn.f  orm  4  or 
Fonn  S  obligations  may  continue  to  be 
applicable.  See  Rules  16a-3(f)  and  16a- 
2(b). 

(c)  A  separate  Form  shaU  be  filed  to 
reflect  beneficial  ownership  of  securities 
of  each  issuer,  except  that  a  single 
statement  shall  be  filed  with  respect  to 
the  securities  of  a  registered  public 
utility  holding  '^■'""p**^  and  all  of  its 
subsidiary  compaaiea. 

(d)  If  a  reporting  person  is  not  an 
officer,  director,  or  10%  holder,  the 
person  siMwId  check  "omei^  in  Item  0 


(Relatlonririp  of  Reporting  Person  to 
baoer)  and  describe  Iks  laaMo  for 
reporting  status  hi  the  space  provided. 

2.  Where  Form  Must  be  FUed 

(a)  File  three  copiea  of  this  Form  or 
any  amendment,  at  least  one  of  wbidi  is 
manually  signed,  with  the  Securities  and 
Exchange  Commission.  450  5th  Street. 
NW.,  Washington.  DC  20549. 

(Note  Ackaowlsd^nt  of  leoeipt  by  the 
pYwt«m<f«</Mi  may  \^  ohtsliiad  bv  radoiiiw  s 
Belf.«ddi«ss«d  staaped  postoaid  identiiytng 
the  Fonn  or  amenAiiimt  fUsd) 


(b)  At  die  time  this  Form  or  any 
amendment  is  filed  with  the 
Commission,  file  one  copy  with  each 
Exchange  on  which  any  dass  of 
securities  of  the  issuer  is  registered  If 
the  issuer  has  designated  a  single 
Exdiange  to  receive  Section  16  filings, 
the  copy  shall  be  filed  with  that 
Exdiange  only. 

(c)  Any  person  required  to  file  diis 
Form  or  amendment  shall,  not  later  than 
the  time  the  Form  or  amendment  is 
transmitted  for  filing  with  the 
Commission,  send  or  deliver  a  copy  to 
the  person  designated  by  the  issuer  to 
receive  the  copy  m.  if  no  person  is  so 
designated,  the  issuer's  corporate 
secretary  (or  persoo  performing  similar 
functions]  in  accordance  with  Rule  lOa- 
3(e). 

3.  Class  of  Securities  Reported 

(a)(i)  Persons  reporting  pursuant  to 
section  16(a)  of  the  Exchange  Act  shall 
indude  information  as  to  transactions 
and  holdings  required  to  be  reported  in 
any  dass  of  equity  securities  of  the 
issuer  and  the  benefidal  ownership  at 
the  end  of  the  year  of  that  dass  of 
equity  securities,  even  though  one  ot 
more  of  such  dasses  may  not  be 
registered  pursuant  to  section  12  of  the 
Exchange  Act 

(ii)  Persons  rqxHiing  pursuant  to 
section  17(a)  of  Uie  Public  Utility 
Holding  Company  Act  of  1935  shaU 
indude  transactions  and  holdings 
required  to  be  reported  in  any  dass  of 
securities  (equity  or  debt)  of  the 
registered  holding  company  and  any  of 
its  subsidiary  companiea  and  the 
beneficial  ownenfa^  at  the  end  of  the 
Issuer's  fiscal  year  ^  that  claM  of 
securities.  Specify  the  name  of  the 
parent  or  subsidiary  issuing  the 
securities. 

(iii)  Persons  reporting  pursuant  to 
section  30(f)  of  the  Investment  Company 
Act  of  1940  shall  indude  transactions 
and  hokbngs  raqnirad  to  be  reported  in 
any  class  of  securities  (equity  or  debt)  of 
the  registered  dneaJ  and  Invwtmant 
company  (otiier  than  "short-term  paper" 
as  defined  in  Section  2(a)  (38)  of  the  Ad) 


and  the  beneficial  ownership  at  the  end 
of  the  year  of  that  dBM  d  Noaittks. 

(b)  The  tide  of  die  security  should 
dearly  identify  the  deaa.  even  if  the 
issuer  has  only  one  class  of  securities 
outstanding;  for  examine,  Xommon 
Stock,"  "Class  A  Goiwiwoii  Stodc," 
"Clasa  B  Convertible  Preferred  Stodc," 
etc. 

(c)  Hie  amount  of  securities 
bnefidally  owned  ahould  state  the  face 
amount  of  debt  securities  (U.S.  Dollars) 
or  the  mimber  of  equity  securities, 
wfaidiever  is  appropriate. 

4.  Transactions  and  Holdings  Required 
To  Be  Reported  ■ 

(a)  General  Reguinmenta.  (i)  Pursuant 
to  Rule  16a-d(f),  if  not  previously 
reported,  the  following  transactions,  and 
total  benefidal  ownership  as  of  the  end 
of  the  issuer's  fiscal  year  (or  the  earlier 
date  applicable  to  a  person  ceasing  to 
be  an  insider  during  the  fiscal  year)  for 
any  dass  of  securities  for  whidi  a 
transactioo  is  reported,  shall  be 
reported: 

(A)  Any  transaction  during  the 
isMier's  fiscal  year  diat  was  exenqit  by 
operation  of  any  rule  under  Section 
16(b); 

(B)  Any  small  acquisition  or  series  of 
acquisitions  in  a  six  month  period 
during  the  issuer's  fiscal  year  not 
exceeding  $10,000  in  maiicet  value  (see 
Rule  16a-8);  and 

(C)  Any  transactions  or  holdings  that 
ahould  have  been  reported  during  the 
issuer's  fiscal  year  on  a  Form  3  or  Form 
4.  but  were  not  reported.  The  first  Form 
5  filing  obligation  shaU  indude  all 
holdings  and  transactions  that  should 
have  been  reported  in  each  of  the  - 
issuer's  last  two  fiscal  years  but  were 
not  See  Instruction  8  for  the  code  to 
identify  delinquent  Form  3  holdings  or 
Form  4  transactions  reported  on  this 
Forms. 

Note  A  required  Form  3  or  Form  4  must  be 
filed  within  the  time  specified  by  tlie  Fonn. 
Form  3  holdings  or  Fonn  4  transactions 
reported  on  Form  5  represent  delinquent 
Form  3  and  Form  4  filings. 

(ii)  Repwt  transactions  and  holdiagt 
in  Rule  16b-8(d)  ongoing  securities 
acquisition  plans  as  of  die  most  recent 
date  for  which  the  infonnation  ia 
reasonably  available,  specifying  the 
date  of  the  information.  Also,  report 
transactions  and  holdings  in  ongoing 
securities  acquisitioo  plans  for  the 
portioD  of  die  prior  &ical  year  not 
induded  on  the  Form  5  for  the  prior 
year,  specifying  the  date  td  die 
information,  or,  alternatively,  this 
information  may  be  induded  on  a  Fum 
4  or  an  amendment  to  the  Form  5  filed 
promptly.  Plan  acquisitions  for  the 
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period  reported,  but  not  dispositions, 
may  be  presented  on  an  aggregate  basis 
for  eadi  plan.  If  reported  on  an 
aggregate  basis,  disdose  the  range  of 
prices  paid. 

(iii)  Each  transaction  should  be 
reported  on  a  separate  line.  Thmsaction 
coides  specified  hi  Instroctimi  8  should 
be  used  to  identify  the  nature  of  the 
transaction  resulting  in  an  acquisition  or 
disposition  of  a  security. 

(iv)  Except  for  tranaactions  rdated  to 
Rule  16b-S(d)  ongoing  acquisitirai  plans 
noted  in  (ii)  above,  every  transaction 
shall  be  reported  even  though 
acquisitions  and  dispoaitioaa  with 
respect  to  a  dass  of  securities  are  equal, 
or  die  change  involves  only  the  nature  of 
ownership,  such  as  a  change  fitnn 
indirect  ownership  through  a  trust  or 
corporation  to  direct  ownership  1^  the 
reporting  person.  Report  total  beneficial 
ownership  as  of  the  end  of  the  isaoer's 
fiscal  year  for  all  dasses  of  securities  In 
which  a  transactioo  was  reported. 

(b)  Benefidal  Ownership  Reported 
(Pecuniary  Interest).  (I)  Although,  for 
purposes  of  determining  status  as  a  ten 
percent  holder,  a  person  is  deemed  to 
benefidally  own  securities  over  which 
that  person  has  voting  or  investment 
contitil  [see  Rule  16a-l(a)(l)),  for 
reporting  tranaactiona  and  holdings,  a 
person  is  deemed  to  be  the  benefidal 
owner  of  securities  if  that  person  has  or 
shares  the  opportunity,  direcdy  or 
indirecdy,  to  profit  or  share  in  any  profit 
derived  from  a  transaction  in  the 
securities  ("pecuniary  interest").  See 
Rule  16a-l(a)(2).  See  also  Rule  16a-8  for 
die  appUcation  of  the  benefidal 
ownership  definition  to  trust  holdings 
and  transactions. 

(ii)  Both  direct  andindired  benefidal 
ownership  of  securities  shall  be 
reported.  Securities  benefidally  owned 
directly  are  those  held  in  the  reporting 
person's  name  or  in  the  name  of  a  bank, 
broker  or  nominee  for  the  accoimt  of  tibe 
reporting  person.  In  addition,  securities 
held  as  joint  tenants,  tenants  in 
common,  tenants  by  the  entirety,  or  as 
community  property  are  to  be  reported 
as  held  direcdy.  If  a  person  has  a 
pecuniary  interest  by  reason  of  any 
contract  understanding,  or  relationship 
(induding  a  family  relationship  or 
arrangement),  in  securities  held  in  the 
name  of  another  person,  that  person  is 
an  indirect  benefidal  owner  of  the 
securities.  See  Rule  lda-l(a)(2](ii)  for 
certain  indired  beneficial  ownerships. 

(id)  Report  transactions  In  securities 
benefidally  owned  direcdy  on  separate 
lines  bom  those  benefidally  owned 
indirecdy.  Report  different  forms  of 
indirect  ownership  on  separate  lines. 
The  nature  of  indirect  ownership  shall 
be  stated  as  specifically  as  possible;  for 


example,  "By  Self  as  Trustee  for  X."  "By 
Spouse,"  "By  X  Thist"  "By  Y 
Corporation,"  etc. 

(iv)  In  stating  the  amount  of  securities 
acquired,  disposed  ot  or  beneficially 
owned  indirectly  dmragh  a  partnership, 
corporation,  trust  or  other  entity,  report 
the  number  of  securities  representing  the 
reporting  person's  proportionate  interest 
in  transactions  conducted  by  diet  entity 
or  holdings  of  that  entity.  Alternatively, 
at  the  optitm  of  the  reporting  person,  the 
entire  amount  of  the  entity's  hiterest 
may  be  reported.  See  Rule  16a- 
l(a)(2Kii)(B)  and  Rule  16a-l(a)(2)(iu). 

(c)  Non-Derivative  and  Derivative 
Securities,  (i)  Report  acquisitions  or 
dispositions  and  hddings  of  non- 
derivative  securities  in  Table  L  Report 
acquisitions  or  dispositions  and  htridi'^gs 
of  derivative  securities  {e,g.,  puts,  cads, 
options,  warrants,  convertible  securities, 
or  other  rights  or  obligations  to  buy  or 
sell  securities)  in  Table  IL  Repent  the 
exercise  or  conversion  of  a  derivative 
security  in  Table  0  (as  a  disposition  of 
the  derivative  security)  and  report  in 
Table  I  the  holdings  of  the  underiying 
security.  Report  acquisitions  or 
dispositicms  and  holdings  of  derivative 
securities  that  are  both  equity  securities 
and  convertible  or  exchangeable  for 
other  equity  securities  [e.g.,  convertible 
preferred  securities)  only  on  Table  IL 

(ii)  The  tide  of  a  derivative  security 
and  the  tide  of  the  equity  security 
underlying  the  derivative  security 
should  be  shown  separately  in  the 
appropriate  columns  in  Table  IL  The 
"puts"  and  "calls"  reported  in  Table  II 
include,  in  addition  to  separate  puts  and 
calls,  any  combination  of  the  two,  such 
as  spreads  and  straddles.  In  reporting  an 
option  in  Table  n,  state  whether  it 
represents  a  right  to  buy,  a  right  to  seD, 
an  obligation  to  buy,  or  an  obligation  to 
seQ  the  equity  securities  subject  to  the 
option. 

(iii)  Describe  hi  the  appropriate 
columns  in  Table  II  characteristics  of 
derivative  securities,  induding  tide, 
exerdse  or  conversion  price,  date 
exercisable,  expiration  date,  and  the 
tide  and  amoimt  of  sectirities  underlying 
the  derivative  security.  If  the  transactiop 
reported  is  a  purchase  or  sale  of  a 
derivative  security,  the  purchase  or  sale 
price  of  the  derivative  security  shall  be 
reported  in  column  8.  If  the  transaction 
is  the  exercise  or  conversion  of  a 
derivative  security,  leave  column  8 
blank  and  report  die  exercise  or 
conversion  price  of  the  derivative 
security  in  column  2. 

(iv)  Securities  constituting 
components  of  a  unit  shall  be  reported 
separately  on  the  applicable  table  [e.g., 
if  a  unit  has  a  non-derivative  seciuity 
component  and  a  derivative  security 


component  the  non-derivative  security 
component  shall  be  reported  in  Table  I 
and  the  derivative  security  component 
shall  be  reported  in  Table  II).  The 
relationship  between  individiial 
securities  comprising  the  unit  shall  be 
indicated  in  the  space  provided  for 
explanation  of  responses.  When 
securities  are  purchased  or  sold  as  a 
unit  state  the  purchase  or  sale  price  per 
unit  and  other  required  information 
regarding  the  unit  securities. 

5.  Price  of  Securities 

(a)  Prices  of  securities  shall  be 
reported  in  U.S.  dollars  and  on  a  per 
share  basis,  not  an  aggregate  basis, 
except  that  the  aggregate  price  of  debt 
shall  be  stated.  Amounts  reported  shall 
exdude  brokerage  commissions  and 
other  costs  of  execution. 

(b)  If  consideration  other  than  cash 
was  paid  for  the  security,  describe  the 
consideration,  induding  the  value  of  the 
consideration  in  the  space  provided  for 
explanation  of  responses. 

6.  Additional  Information 

If  space  provided  in  the  line  items  of 
this  Form  or  space  provided  for 
additional  comments  is  insuffident 
attach  another  Form  (or  copy  of  the 
Form)  con^ileted  as  appropriate.  Each 
Form  attadied  aa  a  continuation  most 
include  infonnation  required  in  Items  1, 
4  and  6  of  the  Form.  The  number  of 
pages  comprising  the  report  (Form  plus 
attachment)  shaU  be  indicated  at  the 
bottom  of  each  report  page  [e-g.,  1  of  3, 2 
of  3, 3  of  3).  If  additional  informatioa  Is 
not  reported  in  this  manner,  the 
Commission  will  assume  no  additicmal 
information  was  provided. 

7.  Signature 

(a)  If  the  Form  is  filed  for  an 
individual  it  shall  be  signed  by  that 
person  or  spedficfdly  on  behalf  of  the 
individual  by  a  person  authorized  to 
sign  for  the  individual.  If  signed  on 
behalf  of  the  individual  by  another 
person,  the  authority  of  such  person  to 
sign  the  Form  shall  be  confirmed  to  the 
Commission  in  writing  in  an  attachment 
to  the  Form  or  as  soon  as  practicable  in 
an  amendment  by  the  individual  for 
whom  the  Form  is  filed,  unless  such  a 
confirmation  still  in  effect  is  on  file  with 
the  Commission.  The  confirming 
statement  need  only  indicate  that  the 
reporting  person  authorizes  and 
designates  the  named  person  or  persons 
to  file  the  Form  on  the  reporting  person's 
behcdf.  and  state  the  duration  of  the 
authorizatioa 

(b)  ff  die  Form  is  filed  for  a 
corporation,  partnership,  trust  or  other 
entity,  the  capadty  in  which  the 
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individual  signed  shall  be  set  forth  [e^ 
John  Smith.  Secretary,  on  behalf  of  X 
Corporation). 

&  Transaction  Codes  * 

Use  the  codes  listed  below  to  indicate 
in  Table  L  Column  3  and  Table  n. 
Column  4  the  character  of  the 
transaction  reported.  Use  the  code  that 
most  appropriately  describes  the 
transaction.  If  the  transaction  is  not 
specifically  listed,  use  transaction  Code 
"f  and  describe  the  nature  of  the 
transaction  in  the  space  for  explfmation 
of  responses. 

General  Tranaaction  Codes 
P— Open  market  or  private  purchase 
of  non-derivative  or  derivative 
security 
S— Open  market  or  private  sale  of 
non-derivative  or  derivative 
security 
Employee  Benefit  Plan  Transaction 
Codes 
A — Grant  or  award  transaction 

pursuant  to  Rule  16b-3(c) 
M—Exerdse  of  in-the-money  or  at- 
the-ffioney  derivative  security 
acquired  pursuant  to  Rule  ieb-3 
plan 
B— Participant-directed  transaction  in 
ongoing  acquisition  plan  pursuant  to 
Rule  16b-3(d)(2)  (except  for  inti-a- 
plan  transfers  specified  in  Code  I) 


N — Participant-directed  transaction 
pursuant  to  Rule  16b-3(d)(l) 

F---Payment  of  option  exercise  price 
or  tax  liability  by  delivering  or 
withholding  securities  incident  to 
exercise  of  a  derivative  security 
issued  in  accordance  with  Rule  leb- 
3 

I — Intra-plan  transfer  in  accordance 
with  Rule  16b-3(d)(2)(U]  resulting  in 
an  acquisition  or  disposition  of 
issuer  securities 

T — Acquisition  or  disposition 
transaction  tuider  an  employee 
benefit  plan  other  than  pursuant  to 
Rulel6b-3 
Derivative  Securities  Codes 

B— Exiriration  of  short  derivative 
position 

H — Expiration  (or  cancellation)  of 
long  (Krivative  position 

C — Conversion  of  derivative  security 

O — Exercise  of  out-of  the-money 
derivative  security 

X — Exercise  of  in-the-money  or  at-the- 
money  derivative  security 
Other  Section  18(b)  Exempt 

Transactions  and  Small  Acquisition 
Codes  (except  for  employee  benefit 
plan  codes  above) 

G— Bona  fide  gift 

R — ^Acquisition  pursuant  to 
reinvestment  of  dividends  or 
interest  (DRIPS) 


W — ^Acquisition  or  disposition  by  will 

or  laws  of  descent  and  distribution 
L — Small  acquisition  under  Rule  16a-6 
Z— Deposit  into  or  with^awal  from 

voting  trust 
Other  Transaction  Codes 
] — Other  acqtiisition  or  disposition 

(describe  transaction) 
Q-— Transfer  pursuant  to  a  qualified 

domestic  relations  order 
U — ^Disposition  pursuant  to  a  tender  of 

shares  in  a  change  of  control 

transaction 

Form  3  or  Form  4  Holdings  or 
Transactions  Not  Previously  Reported 

To  Indicate  that  a  holding  should  have 
been  reported  previously  on  Form  3, 
place  a  "3"  in  Table  L  column  3  or  Table 
D,  column  4,  as  appropriate.  Indicate  in 
the  space  provided  for  explanation  of 
responses  the  event  triggering  the  Form 
3  filing  obligation.  To  indicate  that  a 
transaction  should  have  been  reported 
previously  on  Form  4,  place  a  "4"  next  to 
the  transaction  code  reported  in  Table  I, 
column  3  or  Table  II.  column  4  {e^.,  an 
open  market  purchase  of  a  non- 
derivative  security  that  should  have 
been  reputed  previously  on  Form  4 
should  be  designated  as  "P4").  In 
addition,  the  appropriate  box  on  the 
firont  page  of  the  Form  should  be 
checked 


U.S.  Securities  and  Exchange  Commission,  Washington,  DC  20549 
Annual  Statement  of  Changes  in  Beneficial  Ownership 

IRM  ptniant  to  SMtion  16(a)  o(  ttw  Sacurittes  Exchanga  Act  of  1934,  Section  17(a)  of  ttw  Pub«c  UtWy  Hokfing  Con^Mny  Act  of  1835  or  Section  30(f)  of  the 

kwMlmenl  Company  Act  of  1940] 


1.  Name  and  Addrasa  of  RaporUng  Paraon 

(Laat)                                                            (Fnt) 

(Mktdto) 

(Street) 

(CKy)                                                            (StaM 

(Zip) 

2.  laauar  Name  and  Ticker  or  Tradbig  Symbol 

3.  RS  or  Sodaf  Secwity  Number  of  Reporting  f>arson  (VokjntMy) 

4.  fltlamant  tor  (Month/Yew) 

• 

S.  N  AwenAweot.  OMe  of  Original  (Monlh/Ye«) 

Oraclor                   OfRoar  (glwa  tiSe  below)                   10%  Owner 

.  Other  (apecHy  bekiw) 

■ 
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Table  1. 

—Non-Derivative  Securities,  Acquired,  Disposed  of,  or  Beneficially  Owned 

2. 

4.  Sacuritiea  Acquired  (A)  or  Oiapoaad 
of  (0)  (memjcttone  3, 4.  wd  5) 

5.  Amount  of 

BerteAcM^hf  Owned 

at  End  of  Isauer's 

FlacalYear 

(Instructtona  3 

and  4) 

6.  Ownership  Fome 

DirM:l(D)or 

Indkact(t) 

Onstruction  4) 

7.  Nature  of 

1.  TWe  of  Security 
(Inslnictton  3) 

Tranaaction 

Date 

(Month/ 

Day/Year) 

Amount 

(A)or(0) 

Price 

Ownsrthip 

Code  (Instniction  8) 

Table  tl.— Derivative  Securities  Acquired,  Disposed  of,  or  Benefiqally  Owned  (E.a  puts,  calls,  warrants,  options, 

CONVERTIBLE  SECURITIES) 


1.  Title  of 

2. 
Conver- 
sion or 
Exerdee 
Price  of 
Derivative 
Security 

3. 

Transao- 

UonDate 

(Month/ 

Day/Yeer) 

4. 
Transac- 
tion Coda 
(tnalnjctkm 

8) 

S.  Number  of 
Derivative 

SacuriSaa 

(Instnictiona 
3  and  4) 

6.  Date  Exerdsabla 
(Month/Dey/Yaar) 

7.  TWe  and  Amount 

ofUndertyhg 

Sacurittes 

(Instiuctkxie  3  and  4) 

S.  Price 
of 

Deriva- 
tive 

Security 

9.  Number 

of 
Derivative 
Securitiat 
Banaiicial- 
ly  Owned 
at  End  of 

Yeer 
(Instruction 

4) 

10. 

Ownership 

Form  of 

Dertvative 

a^(D) 
ktdiracKO 
(Instnidion 

4) 

ll.Wirtum 
of  IndlfKl 
BaneScjal 
Ownvinp 
(inskudion 
4) 

Darivativa 

Data 
able 

Fxpira- 
tion 
Date 

Security 

(Inatructkxi 

3) 

Tide 

Amount 

or 

Number 

ofSharaa 

(A) 

(D) 

.Date. 


Explanation  of  Rosponios: 

Signature  of  Reporting  Person 

Note:  FHe  three  copies  of  thie  Fonn,  one  of  which  muat  be  manually  signed.  H  space  provided  is  insuffldent  aae  Instnictton  6  for  procedure. 

**  intentionel  mlaalatements  or  omissions  of  tacts  constitute  Federal  Criminal  Vtolations.  SM 18  U.S.a  1001  and  IS  U.S.a  78H(a). 
Reminder    Report  on  a  separate  Ine  tor  each  daas  of  aecurities  berteficiaSy  owned  drocSy  or  indkacdy. 
(Print  or  Type  Reaponaas) 

FORMS 

[    ]  (3iacfc  box  H  no  longer  subiect  to  Section  16.  Form  4  or  Fona  5  obligationa  may  continue.  Sm  Instruction  1(b). 

[    ]  Form  3  hoMngs  reported 

[    1  Form  4  transactions  reported 

0MB  APPROVAL 

OMB  Number  3235-0362 

Expiree:  February  1, 1994 

Estimeled  average  burden  hours  per  response  1.0 


By  the  Commission. 

Dated  February  8, 1991. 
Margaret  H.  McFaiiand, 
Deputy  Secretary. 

[FR  Doc.  91-3518  nied  2-20-01;  8:45  am] 
SHJJNa  coot  S010-01-M 


Thursday 
February  21,  1991 


Part  V 


Department  of 
Education 


Office  of  Special  Education  Programs 


Inviting  Applications  for  New  Awards  for 
Fiscal  Year  1991  Under  the  State 
Systems  for  Transition  Services  for 
Youth  With  Disabilities;  Notice 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  PioQfana 

ICFOA  No:  S^IStA] 

NOfiov  Hiviuiiy  AppvcsDons  for  IWW 
Avrarda  for  Racal  Year  1M1  UndM*  tho 
siaia  sysmnaior  iiaiwiuofi  svrviows 
fof  Yovtl)  Willi  DIaabMtlaa 

Purpose  of  Program:  This  program 
provides  assistance  to  States  to  develop, 
implement,  and  improve  systems  to 
provide  transition  services  for  youth 
with  disabilities  from  age  14  through  the 
age  they  exit  school. 

Deadline  for  Transmittal  of 
application:  May  9, 1991. 

DeaJine  for  intergovernmental 
Review:  July  8, 1991. 

Applications  Available:  February  25, 
1991. 

Available  Funds:  $5,500,000. 

Estimated  Range  of  Awards:  $400,000- 

$5oaooa 

Estimated  A  verage  Size  of  A  wards: 

$45a,ooa 

Estimated  Number  of  Awards:  12. 


Note:  The  estimatas  of  funding  lavels 
and  awards  in  Hiis  notice  do  not  bfaid 
the  Dapartnant  of  Bducation  to  a 
specific  level  of  funding  or  number  of 
grants,  unless  the  amount  is  otherwise 
specified  by  statute  or  regulation. 

Project  Period:  5  vears. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR).  34 
CFR  part  75. 77, 79.  aa  81. 82. 85,  and  ae. 

Eligibility:  Under  this  program  die 
Secretary  may  make  one-time,  five^yaar 
grants  or  cooperative  agreements,  on  a 
competitive  basis,  to: 

(a)  A  State  vocational  rehabilitation 
agency  and  State  educational  agency 
that  submit  a  joint  applications  or 

(b)  A  State  educational  agency  and 
one  other  State  agency  that  provides 
transition  services  to  individuals  who 
are  leaving  programs  under  ttie 
Individuals  with  Disabilities  Education 
Act  (IDEA)  that  submit  a  joint 
application,  where  a  vocational 
rehabilitation  agency  does  not  choose  to 
participate  in  a  joint  application  as 
described  in  paragraph  (a). 


Sehction  Criteria:  The  Secretary  uses 
•elaotion  criteria  under  Education 
Department  General  Administrative 
Resdations  at  34  CFR  72.21a  for 
aviation  of  applications  submitted 
under  this  program,  and  distributes  an 
additional  5  points  to  the  plan  of 
operation  criterion,  and  an  additional  10 
points  to  the  evaluation  plan  criterion,  in 
accordance  with  the  provisions  under  34 
CFR  TUUHc). 

For  Applications  or  Information 
Contact  Bill  Halloran.  Division  of 
Educational  Services,  Office  of  Special 
Education  Programs,  U.S.  Department  of 
Bdocation,  400  Maryland  Avenue,  SW.. 
(Bwitzer  Building,  room  4625). 
Washington.  DC  20202.  Telephone:  Bill 
Halloran  (202)  732-1112;  (TDD  (202)  732- 

iia^. 

Aathority:  20  U.S.C  1425(e) 
Dated:  February  14. 1991. 
Robert  R.  Davila. 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
[PR  Doc  91-4024  Hied  2-19-91;  8:45  am) 

I  COOC  4000-01-11 


Thursday 
Februaiy  21,  1991 


Part  VI 


Department  of 
Education 


Office  Of  Educational  Researcii  and 
Improvement  Fellows  Program 


inviting  Applications  for  New  Awards  for 
Fiscal  Year  1991;  Notice 


3E§T  COPY  AVAILABLE 
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DEPARmENT  OF  EDUCATION 
OfflM  of  Educaliomi  RMMVCh  and 


(CR)ANaM.117J] 

nouov  niviuiiy  Appimuum  ror  iww 
Awvda  for  FlMal  Ymt  (FY)  1991 

Purpose  of  Program:  To  provide 
Federal  financial  assistance  enabling 
individuals  to  make  contributions  to  the 
improvement  of  education  by  engaging 
in  educational  research. 

Eligible  Applicants:  Any  individual 
who  has  training  and  experience  that 
indicates  that  he  or  she  has  the  potential 
to  conduct  educational  research.  An 
individual  must  be  a  citizen  of  the 
United  States  to  be  eligible  for  a 
fellowship. 

Deadline  for  Transmittal  of 
Applications:  April  8, 1991. 

Available  Funds:  $100,000. 

Estimated  Range  of  Awards:  $30,000- 
$85.00a 

Estimated  Average  Size  of  Awards: 
$45,00a 

Estimated  Number  of  Awards:  2-3. 

Note:  The  Department  is  not  bound  by  any 

estimates  in  this  notice. 

Project  Period-  Projects  nvill  be  no 
fewer  than  four  nor  more  than  12 
months  of  full-time  activity  or  the 
equivalent  in  less  than  full-time 
participation. 

Applicable  Regulatioaa:  The 
regulations  for  this  program  in  34  CFR 
part  762. 


AppUaatioa  Amms:  The  Departnent 
has  no  applioaHon  forms  or  prasoittiad 
format  for  applications  under  the 
Fellows  Program.  Applicants  are 
encouraged  to  subnet  their  cturicufaim 
vitae  and  siiffident  information  to  allow 
the  Secretary  to  determine  the  maiits  of 
the  proposed  activities  under  the 
selection  criteria  in  34  CFR  762.21. 

Instructions  for  Transmittal  of 
Applications: 

(a)  If  an  applicant  wants  to  apply  for 
an  award,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA  #84.117J),  Washington.  DC 
20202-4725;  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  pjn. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #84.117J],  room  3633,  Regional 
Office  Building  #3,  Seventh  and  D 
Streets  SW..  Washington.  DC. 

(b)  An  appUcation  must  show  one  of 
the  following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.8.  Postal  Service,  the  Secretary 


does  not  accept  either  of  the  following 
aa  proof  of  mailing: 

(1)  A  private  metered  postmaiic. 

(2)  A  mail  receipt  that  is  not  dated  by 
tiie  U.S.  Postal  Service. 

Nates:  (1)  The  U.S.  Postal  Service  does  not 
nnBannly  provide  a  dated  postmark.  Before 
rdying  on  this  method,  an  applicant  should 
dwdc  with  its  local  post  office. 

[ti  IVe  Application  Control  Center  will 
mail  an  Application  Receipt 
Afiknoivle<i^ent  to  each  applicant  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
doaing  date,  the  applicant  should  call  the 
U.8.  Department  of  Education  Application 
Control  Center  at  (202)  706-4494. 

(3)  The  applicant  must  indicate  on  the 
envelope  the  CFDA  number  and  letter  of  this 
competition. 

For  Information  Contact  Dr.  Jeffiwy 
Cilmore,  U.S.  Department  of  Education, 
Office  of  Educational  Research  and 
Improvement,  Office  of  Research,  room 
615,  555  New  Jersey  Avenue,  NW., 
Washington.  DC  20208-5647.  Telephone: 
(202)  219-2254.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washmgton,  DC 
202  area  code,  telephone  708-0300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

Program  Authority:  20  U.&G.  1221e. 
Dated:  February  14, 1991. 
Chiistoiriier  T.  Cross, 

Assistant  Secretary  for  Educational  Research 

and  Improvement 

[FR  Doc.  n-4022  Filed  2-20-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 


Admlnistratkm 


[DodMt  No.  264ao] 

EnvlronnMntal  Impsct  Statefnent; 
Ertacts  of  CtMtfiQM  of  Akcraft  FRyht 
raiiwiM  wwrum  sm  Of  pmw  JWMy 

AOCNCv:  Federal  Aviation 
Adminiitration  (FAA).  DOT. 
action:  Notice  of  intent 


f.  The  FAA  intends  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  the  eifects  of  changes  in  aircraft 
flight  patterns  over  the  State  of  New 
lersey  caused  by  implementation  of  the 
Expanded  East  Coast  Man  (EEC?]. 
TOR  PURTMER  MPOMIATION  CONTACT: 
Mr.  Charles  R.  Reavis,  Program  Manager 
ATM-40a  Headquarters  FAA.  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Telephone 
Number  202-267-0367. 
WUPfiMmBtTMn  MFOmtATKNC  The 
EEC?  is  a  comprehensive  revision  of  the 
air  route  structure  and  air  traffic  control 
procedures  in  the  eastern  United  States, 
particularly  in  the  New  York 
Metropolitan  area.  Its  purpose  is  to 
better  organize  and  optimize  the  use  of 
airspace,  improve  the  arrival  and 
departure  procediu^s  at  the  major 
northeast  terminals  and  enhance  the  en 
route  flows  of  traffic  between  major  dty 
pairs. 

The  plan  was  initiated  in  1983  and 
was  implemented  in  phases  between 
February  1987  and  March  1988.  It  was 
implemented  in  accordance  with  all 
existing  rules,  practices  and  laws.  Since 
the  implementation  of  Phase  One  in 
February  1987,  concerns  with  aircraft 


noise  have  been  expressed  by  citizens 
living  primarily  in  an  area  west  and 
southwest  of  the  Newaiic  NJ,  airport  As 
a  result  of  public  concerns,  noise  studies 
have  been  performed  and  some  air 
traffic  procedures  and  operations  have 
been  modified. 

In  response  to  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990,  Public 
Law  101-608,  title  DC  Transportation, 
subtitle  B— Aviation  Safety  and 
Capacity  Expansion,  section  9119,  the 
Administrator  of  the  Federal  Aviation 
Administration  intends  to  issue  an 
environmental  impact  statement 
pursuant  to  the  National  Environmental 
Policy  Act  of  1960  on  the  effects  of 
changes  in  aircraft  flight  patterns  over 
the  State  of  New  Jersey  caused  by 
implemention  of  the  EECP. 

The  FAA  will  convene  three  public 
meetings  in  the  State  of  New  Jersey  in 
March  1991  as  part  of  the  scoping 
process.  One  meeting  each  will  be  held 
in  northern,  central  and  southern  New 
Jersey.  Each  meeting  will  include  a 
briefing  on  the  EECP,  an  explanation  of 
the  EIS  process,  and  time  for  public 
statements  and  input 

All  interested  agencies,  organizations 
and  persons  are  encouraged  to  present 
statements  or  evidence  relating  to 
pertinent  environmental  issues  relative 
to  this  matter  including: 

1.  The  number  and  type  of 
environmental  factors  to  be  considered 
in  preparing  the  EIS.  Two  factors  that 
have  already  been  identified  Bie  noise 
and  air  quality. 

2.  The  alternative  actions  to  be 
considered  in  preparing  the  EIS.  Two 
actions  that  have  already  been 
identified  are  "no  action"  and  rollback 
to  pre-EECP  conditions. 


3.  Methodologies  to  be  considered  in 
assessing  the  environmental  impact  of 
EECP. 

4.  The  types  and  sources  of  data  to  be 
considered  in  preparing  the  EIS.  Two 
types  of  data  that  have  already  been 
identified  are  quantitative  definitions  of 
pre  and  post  EECP  air  routes  and 
operations.  Possible  data  sources 
include  the  Port  Authority  of  New  York 
and  New  Jersey,  the  FAA.  and  other 
state  and  local  organizations. 

5.  Mitigation  measures  to  reduce 
environmental  impact 

Exact  time  and  location  of  the 
meetings  will  be  published  in  the 
Federal  Register,  annoimced  to  the  New 
Jersey  Congressional  Delegation  and 
State  of  New  Jersey  offices,  and 
released  to  the  news  media  as  early  as 
possible  in  advance  of  the  meetings. 

Written  comments  are  also 
encoivaged  and  invited  bom  persons  or 
interested  parties  unable  to  attend  the 
public  meetings  or  who  do  not  wish  to 
make  public  statements.  Written 
comments  should  be  received  in 
triplicate  at  the  following  address  by 
April  5. 1991:  Headquarters  FAA.  Office 
of  Chief  Counsel,  Attn:  Rules  Docket 
(AGC-10),  Docket  Number  26480,  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  Written 
comments,  in  tiiplicate  may  be 
delivered  to  Headquarters  FAA,  room 
915G,  800  Independence  Avenue  SW., 
Washington.  DC. 

Issued  in  Washington,  DC  on  February  12, 
1991. 

Noibett  A.  Owens, 

Deputy  Associate  Administrator  for  Air 
Traffic 

[FR  Doc.  91-4055  Hied  2-15-91;  11:38  amj 
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ENVnONMENTAL  PfflOTECnON 
AOENCY 

[orrs-csiM;  m.  strs-c) 


SMiM  Report  for  DECEMBER  1990 


;  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


r.  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  freCA)  requires 
EPA  to  issue  a  list  in  the  Fedeni 
Resistar  each  month  reporting  the 
premanufacture  notices  (FMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PKCNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
DECEMBER  ISOa 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Public  Docket  Office  NE-G004 
at  the  address  below  between  8  a.m. 
and  noon  and  1  p  jn.  and  4  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 

ADomiMfc  Written  comments, 
identified  with  the  document  control 
number  "(OPTS-53138)"  and  the  specific 
PMN  and  exemption  request  number 
should  be  sent  to:  Document  Processing 
Center  (TS-790).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  401 M  St,  SW..  Rm  L-loa 
Washington.  DC  2046a  (202)  382-3532. 

POR  njRTNBI  INTOIIMATIOM  COMT ACT: 
Michael  M.  Stahl.  Director. 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm 
EB-44. 401  M  St.  SW..  Washington.  DC 
204G0  (202)  382-3725. 

•Un^LDMNTAIIV  IHTOHMATIOW:  The 

monthly  status  report  published  in  the 
Federal  Registar  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat  2012  (15 
U.S.C  2504)),  will  identify:  (a)  PMNs 
received  during  DECEMBER;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  DECEMBER:  (c) 
FMI>Is  for  which  the  notice  review 
period  has  ended  during  DECEMBER; 

(d)  chemical  substances  for  which  EPA 
has  received  a  notice  of  commencement 
to  manufacture  during  IKCEMBER;  and 

(e)  PMNs  for  which  the  review  period 
has  been  suspended.  Therefore,  the 
DECEMBER  1990  PMN  Status  Report  is 
being  published. 


Dated:  Febmaiy  15, 1901. 


Acting  Dinctor,  bifbmatkm  Managanmt 
DMBimt,  Office  of  Toxic  Subttancm, 

FMnanufactuie  Nolioa  Monthly  Status 
Report  for  DBCZMBER 1980. 

L  128  Premaiiubetare  DOtioes  and  exemption 
raquesti  reoetred  daring  the  month: 


PMN  No. 

P  91-0276 
P01-«282 
P  91-0286 
P  91-0290 
P  91-0294 
P  91-0296 
P  91-0302 
91-0306 
91-0310 
91-0314 
91-0318 
P  91-0322 
P  91-0328 
91-0330 
91-0334 
91-0339 
91-0343 
91-0347 
P  91-0351 
P  91-0355 
P  91-0359 
P  91-0363 
P  91-0367 
P  91-0371 
P  91-0375 
P  91-0379 
P  91-0383 
P  91-0387 

Y  91-0057 

Y  91-0061 

Y  91-0065 

Y  91-0060 


P 
P 
P 
P 


P  91-0279 
P  91-0283 
P  91-0287 
P  91-0291 
P  91-0295 
P  91-0290 
P  91-0303 
P  91-0307 
P  91-0311 
P  91-0815 
P  91-0319 
P  91-0323 
P  91-0327 
91-0331 
91-0335 
91-0340 
91-0344 
91-0348 
P  91-0352 
P  91-0356 
P  91-0360 
P  91-0364 
P  91-0368 
P  91-0372 
P  91-0376 
P  91-0380 
P  91-0384 
P  91-0388 

Y  91-0068 

Y  91-0062 

Y  91-0066 
Y  91-0070  Y 


P  91-0280 
P  91-0284 
P  91-0288 
P  91-0292 
P  91-0296 
P  91-0300 
P  91-0304 
P  91-0308 
P  91-0312 
P  91-0818 
P  91-0320 
P  91-0324 
P  91-0328 
91-0332 
91-0337 
91-0341 
91-0345 
91-0349 
P  91-0353 
P  91-0357 
P  91-0361 
P  91-0365 
P  91-0360 
P  91-0373 
P  91-0377 
P  91-0381 
P  91-0385 
P  91-0390 

Y  91-0059 

Y  91-0063 

Y  91-0067 
91-0071  Y 


P  91-0281 
P  91-0285 
P  91-0280 
P  91-0293 
P  91-0297 
P  91-0301 
P  91-0306 
P91-0309 
P  91-0313 
P  91-0317 
P  91-0321 
P  91-0825 
P  91-0329 
91-0333 
91-0338 
91-0342 
91-0346 
91-0350 
91-0354 
91-0358 
91-0362 
91-0366 
91-0370 
91-0374 
91-0378 
91-0382 
91-0386 
91-0066 
91-0060 
91-0064 
91-0068 


91-0072 


n.  296  Premanufacture  noticea  received 
prerioualy  and  (till  under  review  at  the  end  of 
the  month: 


PMN  No. 

P  84-0660 
P  86-0501 
P  87-0105 
P  87-1872 
88-0217 
68-0468 
88-0836 
88-1035 
88-1618 
P  88-1631 
P  88-1783 
P  88-1937 
P  88-1984 
P88-2000 
P  88-2196 
P88-2228 
P88-2236 
P88-2S29 
P88-0090 
P80-0321 
P  80-0987 
P80-0721 
PaO-0776 
P  89-0957 
P80-0977 


P  85-0133 
P  86-1322 
P  87-0323 
P  87-1881 
88-0319 
88-0615 
88-0918 
68-1212 
88-1619 
P  88-1832 
P  88-1807 
P  88-1938 
P  88-1985 
P88-a)01 
P  88-2210 
P88-2229 
P  88-2237 
P88-2S30 
P  89.0091 
P89-0328 
P  80-0998 
P89-0784 
P80-0887 
P89-0968 
P  89-0978 


P 
P 
P 
P 
P 
P 
P 
P 
P 


85-0619 
86-1602 
87-0723 
87-1882 
88-0320 
88-0576 
88-1020 
88-1460 
88-1622 
P  88-1753 
P  88-1809 
P  88-1980 
P  88-1995 
P  88-2100 
P88-2212 
P88-2230 
P88-2484 
88-2568 
89-0225 
80-0385 
80-0638 
80-0789 
80-0824 
89-0969 
88-0979 


P  85-0730 
P  86-1607 
P  87-1555 
P88-0083 
P88-0353 
P88-0831 
P  88-1021 
P  88-1473 
P  88-1630 
P  88-1761 
P  88-1811 
P  88-1082 
P  88-1909 
P  88-2189 
P  08-2213 
P88-2231 
P88-2818 
P  80-0080 
P8e-0254 
P89-0888 
P8O-0680 
P  80-0775 
P80-0042 
POft-0083 
PaO-0980 


P  89-1010 
P  89-1148 
P  90-0142 
P90-0220 
P90-0249 
P90-0263 
P90-03eO 
P90-0404 
P90-04S8 

poo-osse 

P90-0e03 
P90-0707 
P  90-1318 
P  00-1322 
P  80-1364 
P  90-1422 
P  00-1473 
P  90-1529 
P  90-1555 
P  90-1824 
P  90-1087 
P  90-1722 
P  00-1731 
00-1797 
00-1825 
00-1844 
00-1893 
P  90-1969 
P  90-2000 
P  91-0043 
P  91-0065 
P  91-0080 
P  91-0100 
P  91-0108 
P  91-0112 
91-0123 
91-0133 
91-0157 
91-0173 
91-0177 
P  91-0181 
P  91-0185 
P  91-0189 
P  91-0222 
P  91-0228 
P  91-0232 
P  91-0244 
P  91-0248 
P  91-0252 


P 
P 
P 
P 


P  89-1038 
P90-0002 
P  90-0158 
P90-0228 

pn-02ao 

P  90-0319 
P90-0364 
P90-0406 
PgO-0489 
P9O-O660 
PgO-0808 
P  90-1280 
P  90-1319 
P  90-1338 
P  90-1388 
P  90-1454 
P  90-1611 
P  00-1530 
P  90-1656 
P  90-1835 
P90-in8 
P  90-1723 
P  90-1732 
P  90-1800 
P  90-1830 
P  90-1845 
P  90-1937 
P  90-1973 
P9O-2003 
P  91-0051 
P  91-0060 
P  91-0088 
P  91-0101 
P  91-0109 
P  91-0113 
91-0124 
91-0148 
91-0161 
91-0174 
91-0178 
P  91-0182 
P  91-0186 
P  91-0202 
P  91-0225 
P  91-0229 
P  91-0233 
P  91-0245 
P  91-0249 
P  91-0253 P 


P  89-1068 
P90-0009 

P  90^50 
P  90-0237 
P90-0281 
P90-a921 
P  90-0972 
P90-O406 
P  90-0650 
P  90-0564 
P90-0643 
P  90-1308 
P  90-1320 
P  90-1353 
P  90-1384 
P  90-1464 
P  90-1527 
P  90-1531 
P  90-1564 
90-1638 
90-1720 
90-1728 
90-1745 
90-1818 
90-1839 
00-1846 
90-1965 
P  00-1084 
P  91-0004 
P  91-0055 
P  91-0074 
P  91-0087 
91-0102 
91-0110 
91-0114 
91-0128 
91-0149 
91-0165 
91-0175 
91-0179 
P  91-0183 
P  91-0187 
P  91-0203 
P  91-0226 
P  91-0230 
P  91-0242 
P  91-0246 
P  91-0250 
91-0272  Y 


P 
P 
P 
P 
P 
P 
P 
P 


P 
P 
P 
P 
P 
P 
P 
P 


89-1082 

90-0013 

00-0211 

00-0248 

00-0282 

90-0347 

90-0384 

90-0441 

P  90-0558 

P90-0681 

P90-0e60 

P  90-1311 

P  90-1321 

P  90-1358 

P  00-1413 

P  90-1472 

90-1528 

00-1541 

00-1592 

90-1650 

90-1721 

90-1730 

90-1785 

90-1821 

00-1840 

90-1864 

90-1968 

90-1985 

91-0011 

91-0084 

P  91-0075 

P  91-0091 

91-0107 

91-0111 

91-0118 

91-0129 

91-0151 

91-0170 

91-0176 

91-0180 

91-0184 

91-0188 

91-0204 

P  91-0227 

P  91-0231 

P  91-0243 

P  91-0247 

P  91-0251 

91-0043 


m.  147  Premanufacture  notices  and 
exemption  request  for  which  the  notice  review 
period  has  ended  during  the  month.  (Expiration 
of  the  notice  review  period  does  not  signify  that 
the  chemical  has  been  added  to  the  inventory). 

PMN  No. 


P89-0539 
P90-05e4 
P  90-1516 
P  90-1884 
P  00-1908 
P  90-1911 
P  90-1915 
P  90-1920 
P  90-1924 
P  90-1928 
P  90-1932 
P  90-1938 
P  90-1942 
P  00-1948 
P  00-1960 
P  00-1964 
P  90-1968 
P  90-1962 


P  80-0870 
P  90-1513 
P  90-1517 
P  90-1877 
P  90-1907 
P  90-1912 
P  90-1918 
P  90-1921 
P  90-1925 
P  90-1929 
P  90-1933 
P  90-1938 
P  90-1043 
P  90-1947 
P  90-1961 
P  90-1965 
P  90-1950 
P  90-1983 


P  89-1125 
P  90-1514 
P  90-1518 
P  90-1904 
P  90-1908 
P  90-1913 
P  90-1917 
P  90-1922 
P  90-1928 
P  90-1930 
P  90-1934 
P  90-1939 
P  90-1944 
P  90-1948 
P  90-1962 
P  90-1968 
P  90-1980 
P  90-1984 


P  90-0187 
P  90-1515 
P  00-1535 
P  00-1905 
P  90-1910 
P  90-1914 
P  90-1919 
P  90-1923 
P  90-1927 
P  90-1931 
P  90-1935 
P  90-1941 
P  90-1946 
P  90-1949 
P  90-1953 
P  90-1967 
P  90-1981 
P  90-1906 
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P  90-1987 
P  90-1071 
P  90-1978 
P  90-1980 
P  90-1985 
P  90-1988 
P  90-1993 


P  90-1968 
P  90-1972 
P  90-1977 
P  90-1981 
P  90-1988 
P  90-1990 
P  90-1994 


P  90-1989 
P  90-1974 
P  90-1978 
P  90-1983 
P  90-1987 
P  90-1991 
P  90-1996 


P  90-1970 
P  90-1975 
P  90-1979 
P  90-1984 
P  80-1988 
P  90-1982 
P  90-1906 


P  90-1997 
P9O-4002 
P  91-0003 
P  91-0008 
P  91-0014 
P  91-0018 
Y  91-0042 


P  90-1998 
P90-200S 
P  91-0006 
P  91-0009 
P  91-0015 

Y  91-0039 

Y  91-0043 


P  90-1999 
P  91-0001 
P  91-0008 
P  91-0010 
P  91-0016 

Y  91-0940 

Y  91-0044 


P90-2001 
P  91-0002 
P  91-0007 
P  91-0013 
P  91-0017 

Y  91-0041 

Y  91-0045 


Y  91-0040  Y  91-0060  Y  91-0051  Y  91-0062 

Y  91-0063  Y  91-0064  Y  91-0065  Y  91-0068 

Y  91-0067  Y  91-0068  Y  91-0069  Y  9m)08n 

Y  91-0081  Y  91-0082  Y  91-0083  Y  91-0064 

Y  91-0086Y  91-00e6Y  91-0087 


tV.  137  CHEMtCAL  SUBSTANCES  FOR  WHICH  EPA  HAS  RECEIVED  NOTICeS  OF  COMMCWCOCia  TO  MAI^ 


PMN  No. 


P  80-0016 
P  80-0131 

P  81-0131 
P  86-0768 

P8S-0771 

P  88-1322 
P  08-1440 

P  86-1648 
P  88-0169 
P88-0599 

P  88-0631 
P  884661 

P  88-0697 
P  68-0786 
P8a-0620 
P  68-1074 
P8S-15S8 
P  08-1941 
Pa8-2440 
P  88-2441 
Pe».4020 

P89-0279 

P89-0292 
Pe0-O3S2 

P8e-03oe 

P08-0e07 

P  88-0697 
P8»^)7D9 

P  88-0711 

P  88-0712 

P89-00S3 

P8e-oeo7 

P8»4)008 
P  89-1083 

P  90-0010 

POO-0042 

PeO-0064 

P  90^)148 
P  90-0188 

P  90-0164 
P90-02S1 
P90-O428 
P  00-0531 
P90-0532 
P  00-0613 

P  90-0618 
P  904617 

peo^»30 

P  90-0631 
^00-0636 
P90463e 
P90-0844 


Idsntty/Gcnific  Nam* 


Si^^iyl SMwniM. T   M  i-iiiiti , , „j„ 

2-C244-(MiyiiroKy«8ioxy)  phenyl]  a«Mnyl]-4,84)ls  (lrtcMoreraMhyl)-1,3.54tain». . 

Q  Alytglyeklyl  tOm  polyol  resla 

Q  Tfan»*NH*cyl-2-t4.cya«wbiph«»yl).1,3-<taM«e. 


Q«Ns8iOKyp>wnyl<lran»N^II<ylcycloh«xylc«f1)oxylat».. 


Q  ArenwHc  dtambie,  ttikHnettiyletwl. 
Q  CJ.  dtaparae  yalow  149 


l-Oxa  4«M()iro  (4-6  decana.  4-(dkMonwoeiyO-.. 

0  Calciumand  strontium  saN  of  azo  dy*. 

Q  Polyura8Mne  pp^^— > 

1  nMcyicnioRMiane^ 


Q  Hbar^eadK*  orange  dye.. 

Ql 


Q  Eaisr  of  napMhenic  add  and  a  glycoL 

Q  1-Aaiyl-1-aa(yramldo«H(yl44llcyr.MdazDlndMunM«cytauKaie.  _ 
Q  SubaSUad  bis^iwnylauoclnimids  akylplMnol  wid  «i  aldehyda. 
Q  Amnatad  apOKy^wlyprepylane  glyooL 


Q  OiganophoaplMmua  estar.. 
G  OrganophoapfKmua  add- 


Caldum  irMuQranwttwnaauHonaia. . 


a  ModMad  ptwnol  fomialdahyda  raaia. 


Q  CartxKy  al(yl  aly<  satL. 
Qf 


Q  SuMir  brtdgad  subsStuiad  phwiola. 

Q  SubattiMad  pdyhydroKy  benzana  derivalKw. 

Q  ASianolc  add.  Iriaubstituiad  banzyt-dtaubsWulad-phanyl  astar.. 
Q  PMaaahm  aatt  of  alkenyl  aucdnata 


G  Potassium  aatt  of  aNcyMad  benzana  sulfonic  add..„ 
G  Pofsssluw  aatt  of  banzana  alkylaiad  suHonle  adda.. 


S-Prepanglc  add,  pofymaf  wWti  aodum  phoapNnaie,  aodfum  aalt. 
2,4H)rlsrt-nMyioyoon8BcvK)nt.  M 


Q  ASplMdlc,  maMwoyialle  fcmdionlzed  polymer. 
G I  lalopanalad  aOiana.  


Q  PolymaVtaciyWa  add  darivailva. . 
G  Potaashim  aatt  of  organic  adda.- 


G  llalarocycic  tufrtiHu^ed  wnlno  Masola. 

G  Maw,  4^(aubaSUad  phanyl)azo)-4,5-dKvdro-6Wl-plMnyl-1Hiiyrazol»3<«boxylalo(3-^^  hydrogaa . 


G  Atoohota.  lung  Chain  alcyl  or  fatty  atoohda 

G  Unaahmad  aciyfc  r^^i"        

u  MsaK  annyonoa  oaaaa  copoiymai  aaiL^. 
MaMR  annyonoa  naaao  copotynwr  aan 


G  Obnartzad  CIS  unaaiuralad  fatty  add  haxamafhytonedtenlna  c^jrolactMn  add  funcltontf  hydrocaibon  copolymar. 


hydrocarbon., 
hydrocarboa. 


G  Mkyl  aayMe  graft  polymar.. 

Gf" 

G  Palyur«Mwna» 


G  AonA  oopolyniar,  aodhan  salt . 

or 


Ostoof 


April  28. 1980 
Saplambar  25, 

1880 
Oalabar81, 1008 

lOOO 

1090. 
June  8, 1967 

1088 
Odobar  29. 1900 
March  9. 1008 
October  23, 1900 
October  31. 1900 

1990 
October  23,1090 
October  3, 1990 


October  30, 1090. 
October  8, 1990 

October  29, 1098 
October  17. 1990 
October  17. 1990. 

NOWTIMs  f, 

1900. 
novwmr  v, 

1968 
October  23, 1990. 
rRTwmr  f, 

1900. 
Odobar  23. 1M0. 

JmPfmnOm  ic, 
1090. 

OOobar  23, 1090. 
NownMr  0i| 
1980. 

fIvWnDSr  D, 

1990. 

ilii    I.  ■■lii  .  I  M 

fiovanaNr  a, 

1990. 
October  \2, 1890. 
Ootobar27, 1008 
Octobar  18, 1990 
NOMfnoar  cO« 

1990 
nownwr  o. 

1900. 
novanaMi  a, 

109O 
October  24, 1908 
Octobar  26.1090 
Novanbar  1, 

1990 
May  18. 1008 
October  17. 1908 

Octobar  84.1090 

Nownbsf  10) 
^1000. 

Octobar  2S.  190o! 
October  13. 1008 
October  31. 1988 
Augual  8^1080 
October  26, 1808 
gstilwi<ja<  13. 
1990. 
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IV.  137  CHEMCAL  substances  for  which  EPA  HAS  RECaVEO  NOTICES  OF  COMMBCEMENT  TO  MANUFACTURE— Continued 


RMN  NO^ 


MwNRy/Qsnwic  Nwm 


OMtOl 


P90-0648 
PMMW46 
^90-0648 
P90-<M4e 
PW-0i60 

P90■m6^ 
p  w-oaao 

PMMMTr 
P  W-0710 

PWM711 

P90-en7 

PM-07W 
PM)-0780 
P  W-0770 
PMMITW 
PM-OfTe 

p  w  owe 

PMMMS. 

P 

P 

P  90-1011 

PhO-IOM 

P  90-1067 

P9O-1080 
P  90-1080 

P  90-1140 

P  90-1190 
P  90-1191 
P  90-1190 
P  90-1104 
P  90-1190 
P  90-1190 
P  90-1100 
P  90-1101 
P  90-1390 
P  90-1411 

P  90-1400 
P  90-1467 

P  90-1470 
P  90-1830 
P  90-1500 
P  90-1880 
P  80-1880 
P  80-1001 

P  80-1670 

P  90-1673 

P  90-1674 

P  90-1670 

P  90-1678 


o 


GAoyle 


GAoyle 
O 


I  VMfMf!  tlyfww/Mf)pc  oopdyfTWfS  tnd 

Q  Acfyic  oopo^fwm  and  mMs  WmpmI;  t^^rm/Mfylc  oopotymcfs  tnd 
Q  Aflryio  oopolywitra  and  MMi  tfivtoit  Myvint/aoyle  oopolynwi  tfid 
o  MV)po  oopo^^NMvs  mo  MNS  wWiolt  fiyiw/Miyttc  oopo^ffMfs  snd 
Q  Aorylc  oopoi)|WWn  and  Mlli  ttwvof;  ilyrafw/acrylc  oopotymtra  and 


QAoryle 
O 
Q 
QAeryio 

Q 


QAoyOc 
OAoyOe 


k  wiaivoi;  tlyww/acfyfto  oopolyfiiafs  and 
\  wiafao4(  itj^ana/aoyic  copolyniafa  and 

h    i^^Aa^Ml^L    A^^^^^^^  ^^^^^lJ^^    ^L^h^L^h^^^K^h^^    ^k^k^ 

I  wMraoi;  MyivnsrKnPC  oopoiynMft  ano 


O  Aeq»  eopoHfiwrt  id  wWi  twwofc  ttywwa/Miylc  ccprtynwra  >nd 
0  AoryOo  copoi>wwfi  and  mM  awwl;  MyrMW/aaylc  oopotynMra  and 
G  Aa«8o  eopnlifwi—  and  arito  OMraoi:  alyfara/aerylc  copolywiara  and 
O  Acn«e  oapetyinara  and  aaOa  tiarMi;  alyram/aaylc  oopolymara  and 
O  Aen(8e  eBpo>|iairi  and  aaHa  tiarad.  atyrana/aonfle  copolyniaw  and 
0  AenfOo  eapolifwwa  and  aata  tmnoh  atyrHW/acryOe  oopotymar  and  i 
GAenfOceeool>iwawaHdaaeit>awol;ahfwn>/aeq>9ccopo<ywaraand 
O  Aen^  enpoHowaw  and  aaNi  twraoC  aUffww/aaylc  oopotymara  and 

8  Antno-iA-atMan  i  at»»M>aim  iMa  (2:1) 

~~      "  MOl 


G 

G  Aquaoua  polyupaOiana  dhparaion. . 


Nt  M*owwa<>iiO»*«na  and  (^propany^ol^y) 
aBiyl  auNonIc  acid  dadMOw*. 


pitanyl  akyi  wNonlc  add  dulMlhw. . 


I  SflO  flv  apQRy.afnna  adduce 


O  SaO  ol  apoqr  amina  adduet- 

Q  Epo^^aMina  adduci* i 


18. 
1990 
SaplamiMr  13, 
1900 

13. 


198a 


1990. 


13. 

13. 

1990. 
novafnoar  9. 

1890. 
Octobar  29. 1990. 


Oetobar  24. 199a 
NovanKMf  21* 

1890. 
No¥avabar  21, 

1900 
Oclobar8.19eo. 
No¥afnbaf  6* 

199a 

novannar  Q^ 

1990 
nownoar  Q| 

1990. 

rlO¥ainDa8  B, 

1990. 
Nowambar  8^ 

1990 
NoMmbarO. 

199a 

1900. 
mvanaja*  r  * 

1900. 
No¥afnbaf  7, 

1990. 
ncwainDar  r» 

1900. 
NOManiDaf  ft 

1990. 

ill  I    ■■■il   ■■  Y 

NOwainDar  #1 

1990. 
Ociobar11.199a 
Nowarabar  7. 

1990 
NowanxMf  7, 

1900 
Octobar  IS.  1990. 
Odobar  IS,  1980. 
Octobar  IS.  1990. 
Octobar  16, 19ea 
Octobar  15^  190a 
Octobar  IS.  I90a 
Octobar  16, 190a 


Octobar  15, 1990 
Octobar  17. 1990 

>li   I    ■■■II..    4 

Ptovarwar  i, 

199a 
Oetobar  17, 1900 
Saptonibar22, 

1990 
Octobar  30  199a 
Octobar  25. 1990 
Octobar  15^  1900 
Octobar  23, 1900. 
Oetobar  24, 1900 

SI  II      ■  lilt    ■  ■   V 

NOwansar  r, 

1990 
Nowanbaf  10; 

1990 
No¥affibaf  16^ 

i9oa 

novafnoav  i  a^ 

199a 

Novambaf  10; 
1990 

»|  II       I   I    >   ■  I    * 

raowanaiar  a^ 
1900 
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IV.  137  Chemical  substances  for  which  EPA  has  received  notices  of  C0MMEN(»yiENT  to  MANUFAcruRE-Continued 


PMNNa 


P  90-1585 
P  90-1580 

P  90-1599 
P  90-1600 
P  90-1001 
P  90-1802 
P  90-1603 
P  90-1004 
P  90-1640 
P  90-1641 

P  90-1653 
P  90-1065 
P  90-1690 
P  90-1746 
P  90-1753 

P  90-1784 

P  90-1786 

P  90-1858 

Y  89-0180 

Y  89-0192 

Y  89-0205 

Y  90-0065 

Y  90-0071 


90-0074 
90-0076 
90-0077 
90-0184 
90-0207 
90-0243 


Y  90-0244 

Y  90-0245 

Y  90-0247 

Y  90-0248 

Y  90-0276 

Y  91-0007 

Y  91-0015 


Idanttty/Qeneric  Nanw 


G  Polyoxylatod  aromaUc  ainina. . 
Q  Potyoxylatad  aromatic  an*M. . 


Q  ANcyl  diphenyl  phoaphata.. 

Q  Subatnuted  ( 

Q  Totra.allcy(  aNana... 


I  compound.. 


G  OrganomataWc  aalt  compound. . 
G  Subatitutad  zirconium  aalt 


0  Subatitutad  organometaWc  compound ^ ™. 

G  Ethytonodtenma  adduction  producta  with  aubatitutad  and  aaturated  fatty  acida.. 
G  Polyanilina. .; 


G  Unseed  oii-tall  oil  fatty  acids  alkyd  resin.. 
G  ktotal  ctilonde/mettwcrylats  complex.. 


G  Substituted  potyoxyalkyi  aromatic  amine.. 


G  (Aryl)(aiylf)elarocyciicall(ylidlenyl)pyrazolinone.. 
G  Halogenated  nitroajltane 


Q  Poiyettier  dW  and  polyettier  triol  and  polyettw  diamine  witf)  dwyclohexylmettiane-4,4'-diisocyan8te.. 

G  Polyetfiyl  triots  witfi  meta-tetramettiylene  diisocyanate .« 

UQUid  modHied  pfwnoiic  "»i" ,■ 


G  Aqueous  acrylc  oopotymer  and  aqueous  acrylic  copolymer  salts.. 

G  Aqueous  oopolymar  and  salts  thereof 

G  Acrylic  copolymer  and  aalta  thereof . . 


G  Aqueous  acrylic  oopotymer  and  aalts  thereof.. 
G  Aqueous  acrylic  copolymer  and  salts  thereof.. 

G  Aqueous  acrylic  copolymer  and  salts  thereof.. 
G  Aqueous  acryNc  copo^rmer  and  salts  thereof.. 
G  Aqueous  acrylic  copolymer  and  salts  thereof.. 
G  Urtsaturated  polyester  resia . 


G  Toluene  dteo^ranate  modHied  altcyd. . 
Q  Polyester  polyol 


G  Alkyd  reaia. 


G  Hydroxy  acrylic  resia 

G  Unsaturated  polyester  resin. 


G  Alkyl  acrylate  copolymer.. 
G  Saturated  polyester 


G  Styrene  acryVc  modmed  polyester.. 
G  Potyeater  resia 


lOf 

Commencement 


October  30. 1990 
Nowemt)ar9, 

1990. 
October  3, 1990. 
Octobar  24, 1990. 
Octobar  24. 1990 
Octobar  24. 1990 
Octobar  24. 1990. 
Octobar  24. 1990. 
Octobar  0.1990 
November  6. 

1990. 
October  2^  1900. 
October  24. 1900. 
October  18. 1990. 
October  31,  1000. 
November  8. 

1090. 
November  6. 

1990. 
November  6, 

1990. 
Novembers. 

1990. 
October  15,  1990. 
October  15,  1990. 
October  15,  1990. 
October  IS,  1990. 
November  7, 

1900. 
October  15,  1990. 
October  15,  1900 
October  15.  1090. 
October  31,  1990. 
October  9, 1990. 
NoverrtMrB, 

1990. 
November  1, 

1990. 
November  1, 

1990. 
Novembers, 

1900 
October  24, 1990. 
NovofnbOT  7t 

1990. 
October  27, 1990. 
Novemtwr  9, 

1990. 


V.  18  Premanufacture  itotioes  for  which  the 
period  has  been  suspended. 

PMNNo. 

P  00-1635    P  90-1636  P  00-1825  P  00-1837 

P  00-1960   P  00-1964  P  90-1965  P  90-1073 

P  90-2000    P  91-0004  P  91-0011  P  01-0202 

P  01-0226    P  01-0227  P  91-0324  P  01-0325 
Y  trl-0043  Y  01-0066 

[FR  r  «.  01-4123  nied  2-20-01;  8:45  am] 
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Printing  Office.  Washington, 
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M^M  ^^  ^^ 


Public  Papers 
of  the 

Presidents 
of  tiie 
United  States 

Annual  volumes  containing  the  public  mettagei 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:        The  Offlca  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximarely  3  hours)  to  present 

1.  The  regulatory  process,  with  ■  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 
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WHERE: 


RESERVATIONS: 
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San  Diego,  CA 
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Agriculture  Department 

See  also  Federal  Crop  Insurance  Corporation;  Food  Safety 
and  Inspection  Service;  Forest  Service;  Soil 
Conservation  Service 

NOTICES 

Agency  information  coUecticm  activities  under  OMB  review, 
7325 

Army  Department 

See  Engineers  Corps 

Arte  and  HumanMea,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purcttase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
IP-PF  rale  link  extension,  7350 

Coast  Guard 

RULES 

Drawbridge  operations: 

CoimecticuC  7302 
Ports  and  waterways  safety: 

Savannah  River,  GA;  safety  zone,  7303 
PROPOSED  RULES 
Ports  and  waterways  safety: 

Narragansett  Bay.  Rt  safety  zone,  7316 

Commerce  Department 

See  also  Export  Administratioh  Bureau;  International  Trade 
Administration;  National  Oceanic  and  Atmoeph^ic 
Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
7339,  7340 
(2  documents) 

Committee  for  Purdiase  From  ttte  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list;  additions  and  deletions,  7345,  7348 
(2  documents) 

Committee  for  the  implemenlation  of  Textile  Agreements 

NOTICES 

Textile  consultation;  review  of  trade: 
Panama,  7344 

Defense  Department 

See  also  Defense  Logistics  Agencsr;  Engineers  Corps;  Navy 

Department 
RULES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAi^lPUS): 
Selected  outpatient  procedures;  nonavailability  statement 
requirement,  7300 


NOTICES 
Meetings: 
Science  Board  task  forces,  7346 

Defense  (.ogistics  Agency 

NOTICES 
Privacy  Act: 
Computer  matching  programs,  7347 

Education  Department 

NOTICES 

Meetings: 
National  Assessment  Governing  Board,  7349 

Employmont  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Academy  Knitters  et  al.,  7401 

Energy  Department 

See  Bonneville  Power  Administration;  Federal  Energy 
Regulatory  Commission;  Hearings  and  Appeals  Office, 
Energy  Department 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etcu 
Red  River  Waterway,  LA,  et  al.,  7346 

Environmental  Protection  Agency 

RULES 

Grants,  State  and  local  assistance: 
Audit  requirements  for  nonprofit  institutions  of  higher 
education,  7304 
Hazardous  waste  program  authorizatians: 

North  Dakota,  7305 
NOTICES 

Environmental  statements;  availability,  etcj 
Agency  statements — 
Comment  availability,  7377 
Weekly  receipts,  7376 
Grants,  State  and  local  assistance: 
Financial  assistance  programs — 
Superfund  sites;  innovative  technologies  for  heavy 

metals  removal,  7378 
Wellhead  protection  demonstration  projects,  7548 
Water  pollution  control: 
National  pollutant  discharge  elimination  system;  State 
programs — 
Georgia.  7382 
Water  pollution;  disdiarge  of  pollutants  (NTOES): 
Florida,  7379 

Export  Administration  Bureau 

NOTICES 
Meetings: 
Electronic  Instrumentation  Technical  Advisory 

Committee,  7340 
Militarily  Critical  Technologies  List  Implementation 
Technical  Advisory  Committee,  7340 


IV 


Federal  Regbter  /  Vol.  56.  No.  36  /  Friday.  February  22;  negi*  /  Contents 


Federal  Communieationt  CommiMion 

MULES 

Radio  stations;  table  of  assignments: 

Florida.  7309 

Georgia.  7300 

Maine,  7309.  7310 
(2  documents) 

Mississippi,  7310 

New  York,  7310 

Utah,  7311 

Virginia,  7311 

Wisconsin,  7311 
MtOKMCO  MILES 
Radio  stations;  table  of  assignments: 

Alabama  et  al.,  7317 

New  York,  7317 

South  Dakota.  7318 

Federal  Crop  Insurance  Corporation 

NOTICES 

Standard  reinsurance  agreement,  7325 

Federal  Deposit  Insurance  Corporation 

Nonccs 

Meetings;  Sunshine  Act,  7450 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 
Alabama  et  al..  7306,  7307 
(2  documents) 
NOTICES 

Agency  information  collection  activities  under  0MB  review, 

7383 
Disaster  and  emergency  areas: 
California,  7384 
Kentucky.  7384 
(2  documents) 
Mississippi,  7384 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Paciflc  Gas  ft  Electric  C]o.  et  al.,  7356 
Natural  gas  certificate  filings: 

Southern  Natural  Gas  Co.  et  al..  7358 
Applications,  hearings,  determinations,  etc: 

Algonquin  Gas  Transmission  Co..  7367 

Colorado  Interstate  Gas  Co.,  7367 

Northwest  Pipeline  Corp.,  7367.  7368 
(2  documents) 

PacifiCorp  Electric  Operations,  7368 

Federal  Highway  Administration 

raOPOSCD  INJLES 

Motor  carrier  safety  standards: 
Interstate  commercial  motor  vehicles;  State  safety 
compatibility  requirements.  7319 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  7385 

Federal  Railroad  Administration 

NOTICES 

Faemption  petitions,  etc.: 
Burlington  Northern  Railroad.  7442 


Tradewater  Railway  Co.  et  al.,  7443 
Federal  Reserve  System 

NOTICES 

Federal  Open  Market  Committee: 

Domestic  policy  directives,  7385 
Meetings: 

Consumer  Advisory  Coimcil,  7386 
Meetings;  Sunshine  Act  7450 
Applications,  hearings,  determinations,  etc: 

Eurohoidings,  Inc..  et  al..  7386 

First  Michigan  Bank  Corp.,  7386 

Monaghan,  Dennis  M.,  et  al.,  7387 

Norwest  Corp..  7387 

Fish  and  Wildlife  Service  I 

NOTICES  ' 

Grants  and  cooperative  agreements;  availability,  etc.: 
North  American  Wetlands  Conservation  Council; 
solicitation  package  availability.  7397 

Food  and  Drug  Administration 

PROPOSED  RULES 

Radiological  health: 
Radiation  emitting  electronic  products;  reporting  and 
recordkeeping  requirements.  7316 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection:        I 
Fee  increases.  7299  I 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Deschutes  National  Forest,  OR.  7336 

Gifford  Pinchot  National  Forest.  WA.  7336 

Wenatchee  National  Forest,  WA.  7338 

Healtti  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Human 

Development  Services  Office;  Public  Health  Service 
NOTICES 

Agency  information  collection  activities  under  0MB  review, 
7388 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures;  implementation.  7368,  7371 
(2  documents) 

Housing  and  UrtNin  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Income  verification  procedures  for  applicants  and 
participants  in  agency  programs.  7518 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  7391 

Human  Development  Services  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

7388.7389 

(3  documents) 
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Indian  Affairs  Bureau 

NOTICES 

Irrigation  projects;  operation  and  maintenance  charges: 

Flathead  Indian  Irrigation  Project.  MT.  7392 
White  Earth  Indian-owned  lands  in  Minnesota;  land  records 
transfer.  7516 

Interior  Department 

.*>ee  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau;  Minerals  Management  Service 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 

Round  shaped  agricultural  tillage  tools  from  Brazil,  7340 

Shop  towels  from  Bangladesh.  7342 
Short  supply  determinations: 

Large  diameter  double  submerged  arc  welded  steel  line 
pipe,  7343 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Ball  bearings,  mounted  or  unmounted,  and  parts  from 
Argentina,  et  al..  7398 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Motor  carriers: 
Declaratory  order  petitions — 
Yellow  Freight  System,  Inc.,  7323 

Justice  Department  - 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  disability  by  public 
accommodations  and  in  commercial  facilities.  7452 
Hearings,  7494 

NOTICES 

Pollution  control;  consent  judgments: 
Dezer  Properties  Co..  7399 
Sanford  Airport  Authority,  7399 
Seagoville,  TX,  et  al.,  7400 
Union  Research  Co..  Inc..  et  al,  7400 

Labor  Department 

See  also  Employment  and  Training  Administration;  Pension 

and  Welfare  Benefits  Administration 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

7400 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Nevada,  7393 
Meetings: 

Safford  District  Advisory  Council.  7394 

Safford  District  Grazing  Advisory  Board,  7394 
Realty  actions;  sales,  leases,  etc.: 

Arizona.  7394 

Colorado.  7395 

Utah.  7395 

Wyoming,  7396 
Resource  management  plans,  etc.: 

Arizona  Strip  District.  AZ,  7396 
Survey  plat  filings: 

Colorado,  7397 
(2  documents) 


Withdrawal  and  reservation  of  lands: 
New  Mexico.  7397 

Minerals  Management  Service 

NOTICES 

Meetings: 
North  Carolina  Environmental  Sciences  Review  Panel. 
7398 
Outer  Continental  Shelf  operations: 
Central  Gulf  of  Mexico — 
Lease  sale,  7498 
Leasing  systems,  7513 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
History  Advisory  Committee,  7418 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Arts  in  Education  Advisory  Panel.  7418 
Literature  Advisory  Panel.  7418 
Media  Arts  Advisory  Panel.  7419 
(2  documents) 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Fuel  economy  standards;  exemption  petitions,  etc.: 

Chrysler  Corp.,  7443 
Passenger  motor  vehicle  theft  data,  7444 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  groundfish,  7314 
Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California,  7312 

NOTICES 

Permits: 
Marine  mammals,  7343 

National  Science  Foundation 

NOTICES 

Meetings: 
Polar  Programs  Advisory  Committee,  7419 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Naval  Weapons  Station  Earle,  Colts  Neck,  NJ; 
replacement  trestle  construction.  7348 
Meetings: 
Chief  of  Naval  Operations  Executive  Panel  Advisory 
Committee.  7349 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availabiUty.  etc.: 
Baltimore  Gas  ft  Electric  Co.,  7420 
Sacramento  Municipal  Utility  District,  7421 

Applications,  hearings,  determinations,  etc.: 
Sequoyah  Fuels  Corp.,  7422 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Los  Angeles  Police  Credit  Union  Pension  Plan  et  al.,  7402 
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Pearson  Lehman  Huttoa  Inc.  et  aL,  7413 

Pvrsonn#l  ItansgwiMtrt  0fflc6 

Nonccs 

Agency  information  collection  activities  under  OMB  review, 

7423 
Retirement 
Civil  Service  Retirement  System — 

Annuity  factors;  altemattre  focms.  7434 

Public  HMlth  S«rvic« 

See  also  Food  and  Drug  Administration 

Nonccs 

Agency  infonnatioB  collection  activities  under  OKffl  review, 

7389 
Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control.  7390 

n6i6U'cn  Mitf  SpvcW  Pioyi  Aiiis  Administiatkin 

RULES 

Hazardous  materials: 

Etiological  agents.  7312 
mOPOSCORULES 
Hazardous  materials: 
Low-pressure  compressed  gas  cylinders,  domestical 
manufactured:  inspection  and  testing  by  independent 
agencies;  withdrawn,  7318 

Resolution  Trust  Corporation 
Nonccs 

Meetings;  Sunshine  Act.  7450 

Securities  and  Excluuige  Commission 
Nonccs 

Securities: 

Foreign  issuers;  registration  and  reporting  requirements 
exemption:  list,  7424 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc..  7438 

Chicago  Board  Options  Exchange,  Inc.  7439 

Miiladelphia  Stock  Exchange,  Inc.,  7440 

Sol  Conservation  Service 

NOTICES 

Environmental  statements;  avail«b3ity,  etc.: 

Cane  Valley  Watershed,  KY.  7339 
Watershed  projects:  deauthorization  of  funds: 

Douglas  Watershed,  WY,  7339 

State  Department 

NOTICES 

Claims  against  property: 

East  Germany;  correction.  7441 
Meetings: 
International  Telegraph  and  Telephone  Consultative 
Committee.  7441 
(2  documents) 
Shipping  Coordinating  Committee,  7442 

Tennessee  Valley  Authority 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
7442 


Thrift  Supervision  Office 

NOTICES 

Receiver  appointments: 

George  Washington  Savings  &  Loan  Association.  Inc., 
744S 
Applications,  hearings,  determinations,  etc.: 

Muncie  Federal  Savings  &  Loan  Association,  7448 

Transportalkm  Department 

See  Coast  Guard;  Federal  Highway  Administration:  Federal 
Railroad  Administration;  National  Highway  Traffic 
Safety  Administration;  Research  and  Special  Programs 
Administration 

Treasury  Department 

See  also  Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

7447,  7448 

(4  dociunents) 

United  States  Information  Agency 

NOTICES 

Art  objects,  importation  for  exhibition: 
Catherine  the  Great  7448 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Justice,  7452 

Part  III 

Department  of  the  Interior,  Minerals  Management  Service. 
7498 

Part  IV 

Department  of  the  Interior,  Bureau  of  Indian  Affairs,  7516 

PartV 

Department  of  Housing  and  Urban  Development  7518 

Part  VI 

Environmental  Protection  Agency,  7548 


Reader  Aide 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


rextMe  AgreemerMs  loptementation  CooHiittee 

See  Committee  for  the  la^dementatioD  of  Textile 
Agreements 
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A  cumulative  list  of  the  parts  affected  this  month  can  t>e  found  in 
the  Reader  Aids  section  at  the  end  of  ttiis  issue. 

•  CFR 

391 7299 

21  CFR 

PrapoMd  Rutos: 

1000 7316 

1002 7316 

24  CFR 

200 7518 

215 : 7518 

221 751 8 

235 7518 

236. 7518 

247 7518 

290 7518 

760 7518 

813 7518 

880 7518 

881 7518 

882. 7518 

883 7518 

884 7518 

885 751 8 

886. 7518 

887 7518 

900 7518  • 

904. 7518 

905 7518 

913 .....7518 

960 7518 

28  CFR 

PiiiiMi— <l  Ruteft: 

36  (2  documents) 7452, 

7494 

32  CFR 

199 7300 

33  CFR 

117 7302 

165 7303 

PropoMd  RuIm: 

165 7316 

40  CFR 

30 7304 

271  .„ 7305 

44  CFR 

65  (2  documents) 7306, 

7307 

47  CFR 

73  (9  documents) 7309- 

7311 

riutimed  Ruteei 

73  (3  documents) 7317, 

7318 

49  CFR 

172 7312 

173 7312 

173 7318 

178 7318 

355 7319 

1051 7323 

1220 7323 

50  CFR 

661 . 731 2 

675 7314 


\^n 


7299 


Rules  and  Regulations 
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This  Mciion  of  the  FEOStAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  eftoct.  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  Es 
published  under  50  tfttes  pursuant  to  44 
U.S.C.   1510. 

The  Cods  of  Federal  Regulaions  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  Isted  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Food  Saf oty  afid  ktspecllon  Service 
9  CFR  Part  391 

[Docket  Na90-«27R 

Fee  Increase  for  tnspection  Services 

AOENCVt  Food  Safety  and  Inspecticui 
Service.  USDA. 

ACTKMC  Final  rule. 

8UMMMV:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  and  poultry  producta 
inspectimi  regulations  to  increase  the 
fees  charged  by  FSIS  to  provide 
overtime  and  hobday  inspection, 
voluntary  inspection,  identification, 
certification,  or  laboratory  services  to 
meat  and  poultry  establishnttnts.  The 
fees  primarily  reflect  the  increased  costs 
of  providing  these  services  due  to  the 
increase  in  salaries  of  Federal 
employees  allocated  by  Ctmgress  under 
the  Federal  Pay  Comparability  Act  of 
197a 

EFFECTIVE  DATE:  February  22. 1991. 
FOH  FURTHER  mrORMATION  CONTACT: 

Mr.  William  L  West,  Director,  Budget 
and  Finance  Division.  Administrative 
Management,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
370a  (202]  447-3367. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  not  to  be  a  "major 
rule."  It  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  in  significant  adverse  effects  on 


competition,  csqdoyment,  investmeot, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  fordgn-based  enterprises 
in  domestic  or  export  markets.  The  fee 
increases  only  reflect  an  increase  in 
costs  to  establishments  that  eiect  to 
utilize  certain  inspection  services. 

Effect  on  Small  Entities 

The  Administrator,  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  actioD  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexilwlity  Act  {5  U.S.C. 
601)  because  the  fees  provided  for  in 
this  document  merely  reflect  a  minimal 
vaaeaae  in  the  costs  currently  borne  by 
those  entities  which  elect  to  utilize 
certain  inspection  services. 

Back^ound 

On  January  31, 1991,  FSIS  published  a 
proposed  rule  in  tiie  Federal  Regtstw  [56 
FR  3795}  to  increase  the  fees  charged  by 
FSIS  to  provide  overtime  and  hobday 
inspection,  voluntary  inspection, 
identification,  certification,  or 
laboratory  services  to  meat  and  poultry 
estabbshments. 

Mandatory  inspection  by  Federal 
inspectors  of  meat  and  poultry 
slaughtered  and/or  processed  at  official 
establirimients  is  provided  for  under  the 
Federal  Meat  Inspiection  Act  (21  U.S.C. 
601  et  seq.)  and  the  Poultry  Products 
Inspection  Act  (21  U.S.C.  451  et  seq.). 
Such  inspection  is  required  to  ensure  the 
safety,  wholesomeness,  and  proper 
labeling  of  meat  and  poultry  products; 
and  tiie  ordinary  costs  of  providing  it 
are  borne  by  the  U.S.  Government. 
However,  costs  for  these  inspection 
services  performed  on  hobdays  or  on  an 
overtime  basis  may  be  incurred  to 
accommodate  the  business  needs  of 
particular  establishments.  Any  or  all  of 
these  costs  which  are  not  a  part  of  the 
mandatory  inspection  service  are 
recoverable  by  the  Government. 

FSIS  also  provides  a  range  of 
voluntary  inspection  services  (9  CFR 
350.7.  351.08,  351.9,  352.5,  354.101,  355.12, 
and  362.5);  the  costs  of  which  are  totally 
recoverable  by  the  Government.  These 
services,  provided  under  subchapter  B — 
Voluntary  Inspection  and  Certification 
Service,  are  provided  under  the 
Agricultural  Marketing  Act  of  1946  as 
amended  (7  U.S.C.  1621  et  seq.]  to  assist 
in  the  orderly  marketing  of  various 


animal  products  and  byproducts  not 
subject  to  ^  Federal  Meat  Inspection 
Act  or  the  Poohry  Pkoducts  Inspection 
AcL 

Each  year  &e  fees  for  certain  services 
rendered  to  operators  of  official  meat 
and  poultry  establishments,  importers, 
or  exporters  by  FSIS  are  reviewed;  and 
a  cost  analysis  is  performed  to 
determine  if  such  fees  are  adeqoate  fo 
recover  the  cost  oi  providnig  the 
services.*  The  analysis  relates  to  fees 
charged  ki  connection  with  overtime 
and  holiday  inspection,  vohmtary 
inspection,  identification,  certificatioD, 
or  laboratory  services.  The  fees  to  be 
charged  for  these  services  have  been 
determined  by  an  anal3rsis  of  data  on 
the  current  cost  of  these  services,  by 
anticipated  costs  associated  with 
changes  in  operations  of  the  program,  by 
increases  in  those  costs  due  to  an 
increase  in  the  salaries  of  Fed^al 
employees  allocated  by  Congress  imder 
the  Federal  Pay  Comparability  Act  of 
1970,  and  by  otho^  increases  affecting 
Federal  employees,  such  as  costs  for 
travel  and  benefits. 

Based  on  the  Agency's  analysts  of  die 
increased  costs  in  providing  these 
s«vices,  incurred  as  a  result  ol  the  pay 
raise  of  41  percent  for  Federal 
employees  effective  January  1991,  of 
increased  costs  of  the  Federal 
Employees  Retirement  System  in  1991, 
and  of  increased  health  insurance  and 
travel  costs,  FSIS  is  increasing  the  fees 
relating  to  such  services. 

The  Agency  did  not  receive  any 
comments  in  response  to  the  proposal. 
The  rates  provided  for  in  this  document 
are  statutorily  mandated  and  reflect 
only  an  incremental  increase  in  the 
costs  currently  borne  by  those  entities 
electing  to  utilize  these  and  certain  other 
voluntary  inspection  services.  Therefore, 
the  amendments,  as  proposed,  to  the 
Federal  Meat  and  Poultry  Products 
Inspection  Regulations  are  promulgated 
herein. 

List  of  So^ects  bi  9  CFR  Past  391 

Meat  inspection;  Poultry  products 
inspection;  Fees  and  cha^s. 


•  The  CMf  analysM  is  on  file  with  ttie  FSB 
Hearing  Clerk.  Copiet  may  be  requested  free  of 
charge  fram  the  FSIS  Hearing  Clerk,  room  SlTl. 
South  Agricrdture  Butlchng.  Food  Safety  and 
InspectioB  Serrice.  U.&  Department  of  Aghcuhmc. 
Washington,  DC  20250-3700. 
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Accordingly,  the  Federal  meat  and 
poultry  products  inspection  regulations, 
9  CFR  chapter  HI,  are  amended  as 
follows: 

•ART  391-(AMENDEO] 

1.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

AudMcity:  21  U.&C  001  et  aeq..  4fiO  et  aeq.; 
7  CFR  2.17  (g)  and  (i),  2.55,  7  U.S.C  391 1622. 
and  1624. 

2.  Sections  391.2.  391.3.  and  391.4  are 
revised  to  read  as  follows: 


1391.2  BaMtfenarat*. 

The  base  time  rate  for  inspection 
services  provided  pursuant  to  S9  350.7, 
351.8,  351.9.  352.5,  354.101,  355.12,  and 
362.5  shall  be  $27.72  per  hour,  per 
program  employee. 

1391.3  OvwUnM  and  hoUay  rata. 

The  overtime  and  holiday  rate  for 
inspection  services  provided  pursuant 
to  55  307.5,  350.7,  351.8.  351.9,  352.5, 
354.101,  355.12,  362.5,  and  381.38  shall  be 
$28.32  per  hour,  per  program  employee. 

1 3914   Laboratory  aarvlcaa  rato. 

The  rate  for  laboratory  services 
provided  pursuant  to  55  350.7,  351.9, 
352.5.  354.101,  355.12,  and  362.5  shall  be 
$47.96  per  hour,  per  program  employee. 

The  Administrator  has  determined 
that  good  cause  exists  to  make  these 
amendments  effective  less  than  30  days 
after  publication  in  the  Federal  Register. 

Done  at  Waahington.  DC  on:  February  20. 
1991. 

Lastac  M.  Crawfocd. 

Administrator  Food  Safety  and  Inspection 
Service. 

[FR  Doc  91-4350  Filed  2-21-91:  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Offlc*  of  ttM  S«cr«tary 

32  CFR  Part  199 
[DoOMIOJ-R] 

Civilian  Haaith  aiNl  MMfical  Program  of 
ItM  UrWformad  Sarvlcaa  (CHAMPUS); 
Ravlaion  to  tt>a  Raquiramant  for  a 
Nonavailaiiiiity  Statamont  To  Induda 
Saiactad  OutiMtiant  Procaduraa 

AOCNCV:  Office  of  the  Secretary.  DoD. 
action:  Final  rule. 


:  This  final  rule  revises  the 
CHAMPUS  program  to  require  the 
issuance  of  a  nonavailability  statement 
for  selected  outpatient  procedures 
determined  by  the  Assistant  Secretary 


of  Defense  (Health  Affairs].  Currently, 
as  a  condition  for  reliance  on 
CHAMPUS  for  primary  payment,  a  DO 
Form  1251,  "Uniformed  Services  Medical 
Treatment  FaciUty  Nonavailability 
Statement  (NAS),"  is  required  for 
nonemergency  inpatient  care  provided 
at  civilian  facilities  to  CHAMPUS 
beneficiaries  who  reside  within  the 
inpatient  catchment  areas  of  military 
medical  treatment  facilities  (MTFs).  The 
purpose  of  the  nonavailability  statement 
poUcy  is  to  encourage  maximum  cost- 
effective  use  of  MTFs. 
cmcnvi  date:  This  final  rule  is 
effective  October  1, 1991. 
AOORCSSCS:  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs), 
Room  1B657,  the  Pentagon.  Washington, 
DC  20301-1200. 

FOR  niRTHEfl  INFORMAHON  CONTACT: 
Mrs.  Marcia  Bonifas,  (703)  605-3331. 

SUPPLEMENTARY  INFORMATKMI:  This 

final  rule  is  based  on  a  notice  of 
proposed  rule-making  issued  on  October 
9, 1990,  for  public  comment  Comments 
were  received  and  are  discussed  below. 
The  final  rule  makes  no  substantive 
changes  to  the  proposed  rule.  Due  to 
Operation  Desert  Storm  the  date  of 
implementation  of  the  requirement  for 
outpatient  nonavailability  statements 
may  be  delayed  until  after  October  1, 
1991. 

Public  Comments 

Comment — We  urge  the  Department 
of  use  a  smaller  radius  (25  miles)  and  to 
further  limit  the  Outpatient 
Nonavailability  Statement  requirement 
to  active  duty  families  stationed  within 
that  smaller  radius.  You  penalize  the 
working  mothers  by  requiring  them  to 
take  time  off  to  go  to  the  MTF  instead  of 
a  more  convenient  CHAMPUS  provider. 

Response — The  Department  desires 
this  rule  change  to  be  a  benefit  to  all 
beneficiaries  and  be  comparable  to  the 
existing  inpatient  Nonavailabihty 
Statement  (NAS)  rules.  Our  focus  is  on 
high  cost  procedures  which  will  be  less 
expensive  for  the  beneficiary  and  the 
government  when  able  to  be  performed 
at  an  MTF. 

This  will  result  in  less  out  of  pocket 
expenses  for  the  beneficiary  and  a 
decrease  in  CHAMPUS  claims  for  the 
government 

Comment— Access  to  MTFs  is 
problematic.  Staff  members  are  less 
than  helpful  and  the  proposed  change 
does  not  make  it  clear  how  information 
will  be  disseminated  nor  how  additional 
visits  to  the  MTF  will  be  handled. 

Response — The  Services,  the  Office  of 
the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(OCHAMPUS),  and  the  Office  of  Health 


Affairs  are  developing  an  educational 
campaign  for  beneficiaries,  providers 
Health  Benefits  Advisors  (HBAs), 
Health  Care  Finders,  and  all  MTF 
personnel  associated  with  the 
beneficiary  and  provider  population  to 
provide  them  all  the  needed  information. 
The  beneficiaries  will  be  helped  with 
finding  a  provider  if  an  ONAS  is  issued. 
The  implementing  instructions  provided 
to  the  MTF  Commanders  will  discuss 
offering  alternative  sources  of  care  to 
the  beneficiaries  if  an  ONAS  is  issued  to 
them. 

Comment— ^Ne  recommend  that 
catchment  area  specific  procedures  be 
implemented  to  allow  the  program  to  be 
tailored  to  the  unique  capabilities  of  the 
MTSs. 

Response — The  Department  is 
concerned  about  the  confusion  this  new 
rule  will  cause  the  beneficiary  and 
provider  population  if  it  initially  begins 
with  site  specific  procedures.  As  the 
beneficiary  population  becomes 
accustomed  to  ONAS  the  Department 
and  the  Services  anticipate  going  to  site 
specific  procedures  requiring  an  ONAS. 

Comment— \Ne  think  this  change 
would  be  a  wise  cost  containment  move, 
and  would  work  well  in  the  CHAMPUS 
Reform  Initiative  Demonstration 
Program.  The  MTF  providers  would  see 
more  patients  and  develop  proficiency 
and  experience  while  the  CHAMPUS 
beneficiaries  would  receive  services  at 
the  MTF  at  no  cost  to  them. 

Response— The  MTF  Commanders 
will  be  able  to  match  the  MTF  capability 
with  the  care  demands  of  the  MTF 
catchment  area  population. 

Comment — ^The  proposed  rule  does 
not  indicate  what  procedures  will  be 
included  or  the  criteria  used  to  select 
them,  other  than  they  will  be  few  in 
number  and  relatively  costly. 

Response — A  review  was  conducted 
on  federal  and  private  sector  initiatives 
to  determine  the  ciurent  practice  of  the 
health  care  industry  regarding 
management  of  outpatient  services.  The 
Department  identified  options  for 
implementing  an  outpatient 
nonavailability  statement  requirement 
based  on  two  previous  demonstrations 
that  had  been  undertaken  at  Fitzsimons 
AMC,  CO.  Ft  Ord  and  Vandenberg  AFB, 
CA,  and  Pensacola  NARMC,  FL  In  both 
demonstrations  a  ONAS  was  required 
for  all  outpatient  services.  The 
demonstrations  proved  that  the  ONAS 
requirement  could  be  implemented  but 
not  all  procedures  could  be  brought  into 
the  MTTs.  In  the  last  few  years  the 
Services  have  asked  the  Department  to 
consider  an  ONAS  requirement  for 
outpatient  surgical  procedures.  An 
analysis  was  undertaken  to  determine 
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whidi  prooadorea  cowkl  be  petfotmed  in 
the  MTFs  &x>m  the  list  of  the  hi^  cost 
and  high  volume  claims  that  had  been 
submitted  to  the  Civilian  Heattfi  and 
Medical  Program  of  the  Uniformed 
Serricea  (CHAMPUS)  for  poymeat  The 
Services  ooncurred  on  the  following 
procedaies.  The  praip-am  will  be^n  with 
14  procedare  categories: 
GYN  Laparoecopy  (58980-59994)  fs«^ 
Cataract  Removal  (ee«30-6eg85)  (13.1- 

lae) 

Gi  Bndoscopsr  (43200^43272. 45300- 

45385)  [ZtU  42.2, 44.1. 45.2) 

excludes  icoMval  of  foreign  bodies 

(43215. 45307)  and  deconqvessMn  of 

Tohrahis  (45321) 
MyiiugutuiBy  or  Tynpanostomy  (68420- 

60436)  (200-20.^ 
Arthroscopy  (shoukler,  ettxrw,  wrist. 

knee.  tiguBei^  cnkle)  {29eiJ^2SM^ 

(80L2t-80.23»  8028-8027) 
Dilation  and  cnrettage  PtC)  U» 

diagnostic  or  therapeotic  reasons 

(5812(9  «90) 
TonsiUcetoaay  or  Adenoidectomy 

(42820-42830)  (2&2-2B.3. 28 Jl) 
C^«tosoopy  C52aOO-«23«))  (57.3) 
Hemia  Repair  (49500  40600)  Exdodes 

repair  ot  ingainal  heima, 

incarcerated  (49630)  or  stiangalated 

(40536)  (53i0-534) 
Nose  repair  (ridaofdasty  and 

sepW^lasty)  (30100-30620  (21 A 

21A] 
Ligation  or  transcctioit  of  iallt^iian 

tBbe(s)  (58800)  (602-803) 
Strabismas  Repair  (eye  muscle  sofgery) 

(67311-87335)  (154>-15.0) 
Breast  mass  or  taaua  exd^oa  (19120) 

(85.2) 
Neoroplasty  (deoomptcsswa  or  freeing 

of  nerve  bom  scar  tissue)  (64702- 

64727)  (04  J) 

Comment— ta  tibe  case  of  those  MTFs 
which  lack  the  mcdica)  c^iabitity  to 
provide  ttie  procedue.  these  is  BO 
benefit,  only  an  administrative  hassle 
factor  which  may  driay  needed  care. 

Response— Tbt  Department  is    ' 
exploring  avenues  to  streasaline  the 
procedures  in  issidng  a  Nonavailability 
SUtement  for  the  Healtii  BenefiU 
Advisors  (HBAs)^  ths  beneficiaries  and 
the  provider  commaaity.  Onr  goal  is  to 
bring  procedures  into  the  NTF  that  have 
been  sought  in  the  dvilian  sector  in  the 
past  in  order  to  contain  coets  to  the 
beneficiary  and  the  fovemmenL  We 
anticipate  a  minhmim  burden  to  all 
invcrived. 

LBackfraund 

hi  FY  80  CHAMPUS  costs  were  op 
appmviinntely  15  pescent  over  FY  88. 
$200  million  Bon  than  pkaned.  In 
icsponse^  the  Assistant  Secretary  ot 
Defense  (Health  Aflaira)  directed 


several  new  cost  oontaioment  initiatives 
as  part  of  a  CHAMPUS  r  Tnnagi  mi  ill 
Improvement  Program  (CkfS^  Part  (d 
the  CMIP  was  tlw  Implementation  of  ftc 
requirunent  for  die  issaanoe  of  a 
nonavailability  statement  (NA^  for 
selected  outpatient  procedures 
determined  by  ftte  Assistant  Secretary 
of  Defense  (Health  Affairs).  Currently. 
as  stated  in  paragraph  199.4(a)(9)(i)(B),  a 
nonavailability  statement  (DD  Form 
1251)  is  required  only  for  nonemergency 
inpatient  care  provided  at  civ^ian 
facilities  to  CHAMPUS  beneficiaries 
who  reside  within  the  inpatient 
catchment  areas  (usually  a  40-mile 
radius)  of  mihtaiy  medical  treatawnt 
facilities  (MTF)  when  CHAMPUS  ia 
intended  as  the  primary  payer. 

Fast-moving  trends  over  the  past 
several  years  hl^ih^  die 
appropriateness  of  expanding  NAS 
requirements  to  selected  ootpatient 
procedures.  Thron^oot  the  United 
States,  many  medical  procedmrs 
previously  provided  only  on  an  inpatient 
basis  are  being  routinely  handled  on  an 
outpatient  basis.  TMs  has  reduced 
inpatient  costs,  bet  sfgnificantfy 
increased  costs  in  atany  onfpatient 
settings.  In  response,  managed  care 
programs  in  die  civilian  sector  now 
typically  required  precertificatkm  or 
odier  review  of  mnbulatary  snrgery  and 
other  sheeted  prooedwes.  It  is 
^ticipated  ftat  these  trends  ef  aiore 
and  niOTe  services  rinfting  from  an 
inpatient  to  an  outpatient  setting  wffl 
continue,  as  will  health  care 
man^eatent  efforts  to  maxfotire  cost 
efficiencies  concerning  outpatient 
services. 

ILPlPoposaf 

It  is  in  the  nature  of  catching  up  with 
these  general  trends  that  wa  intend  to 
have  our  NAS  requirements  follow 
selected  procedures  out  of  dieir 
inpatient  hospital  setting  and  into  their 
current  outpatient  settings  Thus,  onder 
the  final  rule,  we  wiB  »^end  the 
nonavailabifity  statement  requirement 
to  selected  fiutpatient  procedtnes.  with 
die  principal  focus  on  high  cost 
procediaes  for  wUck  a  shift  in  locatiott 
of  cars  bom  the  dvilian  community  to 
the  military  fadlity  wo^  appear  to  be 
more  sconomicaL  The  Ssut  rule  is 
pursuant  to  our  authority  under  10 
UJSJC 1079,  loao  aad  iaM(e). 

Under  Am  feial  rule,  we  will  not 
require  nonavailability  statements  fior 
all  outpatient  services;  radier,  the 
requirement  potams  to  relatively  few 
procedures.  The  final  rule  identifies  two 
categories  of  procedures  which  set  the 
parameters  for  the  particular  ootpatient 
prooedares  lor  vdach  nonavailability 
statements  will  be  repaired  The  two 


categories  am  (1)  OntpatieHt  suifery 
procedBfes  and  (2)  after  selected 
outpatient  procedures  wUdi  have  kijh 
unit  costs  snd  lor  which  case  may  be 
avaflaUe  in  military  treatment  &cffities 
generaBy.  The  requirement  Car  a  HAS 
for  sdected  outpatient  seiviees  will  be 
effectiva  oa  1  October  1901  far  services 
received  on  or  after  that  date.  The  fist  of 
selected  outpatient  procedure  categocies 
requiring  an  NAS  has  been  incorporated 
into  the  comments  section  of  this  notice 
and  any  dianges  will  be  pofaBshedin 
the  Federal  Register  at  least  30  diys 
prior  to  the  e&ctive  date  of  the  diange. 
This  will  allow  us  to  make  necessary 
adjustments  within  the  intahliAfd 
parameters  as  we  gain  experience  with 
the  program. 

In  developing  this  program,  we  are 
very  mindfid  of  die  need  to  mittfmtg^ 
administrative  hassles  and  avoid 
umeoessary  paperwork.  Therefose.  we 
intend  to  keep  the  number  of  procedures 
covered  relatively  few.  Also,  the 
requirement  only  applies  with  respect  to 
beneficiaries  who  r    <d''  »  mihtary 
hospital  catchment  e-  b    .  will  not 
apply  with  respect  to  fru  standing 
military  clinics  which  do  not  have  any 
inpatient  capability.  Such  clinics  are 
much  less  likely  to  be  able  to  handle  die 
types  of  outpatient  procedures  targeted 
by  this  final  rde.  Forttier.  die  list  of 
procedure  categories  wiD  be  nnifann  for 
all  benefidaries  in  all  catchment  areas. 
Tins  wilt  avoid  the  confasion  that  would 
occur  if  the  procedures  covered  varied 
by  catchment  area  orby  mStary 
service.  It  is  the  intent  of  die 
Department  to  later  transition  to  a 
system  of  catdunent  area  specific  fists 
of  procedures.  The  Department 
understands  die  concern  of  Ae 
benefidaries  diat  there  wifl  be  adequate 
support  personnel  at  die  facib'ties  to 
provide  guidance  and  education  as  to 
the  abili^  of  die  MTF  to  provide  die 
procedure  being  requested  or  ofEering 
them  the  choice  of  a  partidpating 
provider  who  has  consented  to  perform 
the  procedure  at  a  reduced  cost  to  the 
CHAMPUS  benefidary. 

In  addition,  issuance  of  a  NAS  for  an 
outpatient  procedure  will  be  conducted 
in  the  same  manner  as  is  currently 
performed  for  die  issuance  of  a  NAS  for 
nonemergency  inpatient  care.  These 
procedures  are  spedfied  in  DoD 
Instruction  6015.19,  "Isstrance  of 
NonavaQability  Statements  (NASr. 

We  are  also  aware  of  the  need  to 
assure  d»t  benefidaries  andei'stand  die 
procedures  involved.  Everyday  common 
usage  descriptions  which  are  easily 
recognizable  and  distinct  wiD  be 
provided  along  with  the  appropriate 
medical  terminology.  The  Health 
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Benefits  Advisora  (HBAs)  and  Health 
Care  Finders  will  receive  training  before 
the  project  begins. 

With  respect  to  regulatory  procedures, 
the  final  rule  is  not  a  major  rule  within 
the  scope  of  Executive  Order  12291.  In 
addition,  we  certify  that  the  rule  will  not 
have  a  significant  impact  on  small 
entities  within  the  scope  of  the 
Regulatory  Flexibility  Act 

List  of  SubiMis  in  32  CFR  Part  IW 

Claims,  Health  insurance,  Military 
personnel 

For  the  reasons  set  forth  in  the 
preamble,  32  CFR  part  199  is  to  be 
amended  as  follows: 

PART  19»-{AMEN0£0] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authoritr  10  U.&C  1079. 1086,  S  U.S.C  301. 

2.  Section  199.4  is  to  be  amended  by 
adding  new  paragraph  (a)(9)(i)(C)  before 
the  "note"  and  revising  paragraph 
(a](9)(iv)  as  follows: 

§  199^     BSMC  pfOQFWn  D#fWfltS> 

J9J... 

w  •  * 

(C)  An  NAS  is  also  required  for 
selected  outpatient  procedures  if  such 
services  are  not  available  at  a 
Uniformed  Services  facility  (excluding 
facilities  which  are  exclusively 
outpatient  clinics)  located  within  a  40- 
mile  radius  (catchment  area)  of  the 
residence  of  the  beneficiary.  This  does 
not  apply  to  emergency  services  or  for 
services  for  which  another  insurance 
plan  or  program  provides  the 
beneficiary  primary  coverage.  Any 
changes  to  the  selected  outpatient 
procedures  will  be  published  in  the 
Federal  Register  at  least  30  days  before 
the  effective  date  of  the  change  by  the 
ASD(HA)  and  will  be  limited  to  the 
following  categories:  Outpatient  surgery 
and  other  selected  outpabent 
procedures  which  have  high  unit  costs 
and  for  which  care  may  be  available  in 
military  treatment  facilities  generally. 
The  selected  outpatient  procediues  will 
be  uniform  for  all  CHAMPUS 
beneficiaries. 


Dated  February  15, 1901. 
Linda  Bymim. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[PR  Doc  91-4157  Filed  2-21-01;  &45  am] 
MUMO  COM  tSie-01-M 


DEPARTMENT  OF  TRANSPORTATION 

CoMtQuard 

33  CFR  Part  117 

[CQD1-91-0M] 

Tampoffy  Drawbfklg*  Opfitfon 
Ragulations;  Mlanus  Rivar,  CT 

AOENCy:  Coast  Guard.  DOT. 
action:  Final  temporary  rule. 


(iv)  Nonavailability  Statement  (DD 
Form  1251)  must  be  filed  with  applicable 
claim.  When  a  claim  is  submitted  for 
CHAMPUS  benefiU  that  includes 
services  for  which  a  Nonavailability 
Statement  was  issued,  a  valid 
Nonavailabihty  Statement  authorization 
must  be  on  DEERS. 


;  At  the  request  of  Metro-North 
Commuter  Railroad  (Metro-North),  the 
Coast  Guard  is  adding  temporary 
regulations  governing  the  Cos  Cob 
Railroad  drawbridge  over  Mianus  River, 
at  mile  1.0,  at  Greenwich,  Connecticut  to 
provide  that  the  draw  need  not  be 
opened  for  the  passage  of  vessels  for  41 
days  from  18  February  through  31  March 
1991.  This  temporary  regulation  is  being 
made  to  facilitate  the  rehabiUtation  on 
the  counterweight  section  of  the  bridge 
before  the  start  of  the  boating  season. 
This  action  will  relieve  the  bridge  owner 
of  the  burden  of  having  to  open  the  draw 
during  the  rehabilitation  of  the  bridge 
and  will  only  permit  the  transit  of 
marine  traffic  which  can  pass  under  the 
closed  span. 

VPicnvi  date:  These  regulations 
become  effective  on  19  February  1991 
and  terminate  on  31  March  1991. 
worn  mnTNCR  mromiATiON  contact: 
William  C  Heming.  Bridge 
Administrator,  Hrst  Coast  Guard 
District  (212)  e68-717a 
SUPKHMNTARY  MFONMATION:  This 

temporary  deviation  from  the  regulation 
is  issued  under  33  CFR  117.35(d).  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  these  regulations  and  good  cause 
exists  for  making  it  effective  in  less  than 
30  days  after  Faderal  Ragjster 
publication.  Publishing  a  Notice  of 
Proposed  Rulemaking  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  implementation  of 
these  temporary  regulations  is  necessary 
to  facilitate  the  bridge  repairs  prior  to 
the  star!  cf  the  next  recreational  boating 
season. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Waverly  W.  Gregory,  Jr.,  project  officer. 


and  Lieutenant  John  Gately,  Project 
Attorney. 

Discussion  of  Final  Temporary 
Regulations 

The  existing  bridge,  built  in  1904.  is  a 
twin  parallel  leaf  bascule  bridge  with  a 
vertical  clearance  of  27  and  20  feet 
above  mean  low  and  high  water, 
respectively.  Metro-North  has  been 
experiencing  some  difficulties  with  the 
draw  span  at  the  Cos  Cob  drawbridge. 
Structural  repairs  are  needed  to  assure 
the  bridge  is  able  to  operate  this  summer 
and  to  assure  the  long-term 
serviceability  of  the  movable  span.  The 
work  involves  replacement  of  the  top 
flange  of  the  main  girders  above  the 
counterweights  and  removal  of  a  [>ortion 
of  the  cast  iron  ingots  in  the 
counterweight  During  the  repair  period, 
the  heel  locks  must  remain  engaged  to 
immobilize  and  support  the 
counterweight  section.  All  marine 
facilities  above  the  bridge  have  been 
contacted.  The  primary  users  of  the 
bridge  are  large  recreational  vessels  that 
are  serviced  by  the  marinas  upstream  of 
the  bridge.  These  marinas  expressed  no 
concern  provided  that  the  repairs  are 
completed  by  31  March  1991. 
Discussions  with  the  consultants  and 
the  contractors  for  the  1-95  bridge 
rehabiUtation  indicated  that  transits  of 
the  raibt>ad  bridge  by  their  construction 
barges  and  equipment  will  be 
coordinated  so  that  work  on  either 
bridge  will  not  be  delayed.  The  inability 
to  open  either  the  north  or  south  leaves 
prevents  vessel  transits  except  for  those 
vessels  which  can  pass  under  the  closed 
leaves.  The  February  1990  and  March 
1990  bridge  opening  logs  indicated  only 
four  openings  for  commercial  tugs  and 
barges  and  10  openings  for  tests.  Current 
regulations  provide  that  the  draw  shall 
operate  as  follows:  (a)  On  signal  from  5 
a.m.  to  9  p.m.:  (b)  From  9  p.m.  to  5  a.m.. 
the  draw  need  not  be  opened  for  the 
passage  of  vessels.  The  temporary 
regulation  would  suspend  the  existing 
regulation  and  allow  the  bridge  to 
remain  in  the  closed  position  at  all  times 
from  7  a.m.  on  February  19. 1991  through 
11  p.m.  March  31. 1991. 

Economic  Assessment  and  Certification 

These  temporary  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation,  and  nonsignificant  imder  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034; 
February  26. 1979).  The  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary.  This  is  based  upon  the  fact 
that  the  closure  will  be  accomplished 
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after  the  peak  boating  season  when 
recreational  boats  are  out  of  the  water. 
Since  the  economic  impact  of  these 
regulations  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that  they  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities 

Federalism  Implication  Assessment 

This  action  has  been  analyzed  under 
the  principles  and  criteria  in  Executive 
Order  12612,  and  it  has  been  determined 
that  this  rule  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  federal  assessment 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  part 
117  of  titie  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  490;  40  CFR  1.46,  33 
CFR  1.05-l(g). 

2.  Section  117.209  (a)  and  (b)  are 
suspended  for  a  41  day  period  and 
paragraph  (c)  is  added  19  February 
through  31  March  1991  to  read  as 
follows:  Because  this  is  a  temporary 
rule,  this  paragraph  will  not  be  codified 
in  the  CFR. 

9117.209    Mlanua  River. 

*        •        •        •        • 

(c)  Repair  of  the  Cos  Cob  bridge.  The 
draw  need  not  be  opened  for  the 
passage  of  any  vessel  and  paragraphs 
(a)  and  (b)  are  suspended  from  7  a.m. 
February  19, 1991  through  11  p.m.  on 
March  31, 1991,  inclusive,  to  effect  major 
repairs  to  the  bridge. 

Dated:  February  12. 1991. 
RJ.  Rybacki. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District 
[FR  Doc.  91-4254  Filed  2-21-91;  8:45  am] 
MUJNO  CODE  4S10-14-4I 


Coaat  Guard 

33  CFR  Part  165 

COTP  Savannah  Regulation  01-03 

Safaty  Zona  Ragulationa;  Savannah 
RWar,  Savannah,  GA 

AOENCY:  Coast  Guard.  DOT. 
action:  Emergency  rule. 


r.  The  Coast  Guard  is 
establishing  a  safety  zone  on  the 
Savannah  River  in  order  to  safeguard 
and  facilitate  the  launching  of  a  new 
U.S.  Navy  Ship,  tiie  USS  OSPREY.  This 
zone  encompasses  all  waters  within  an 
area  of  the  Savannah  River  delineated 
by  the  following  boundaries:  Bank  to 
bank  and  from  the  downstream  limit  of 
Intermarine  shipyard  (Savannah  River 
mile  15.75)  to  the  upstream  limit  of 
Intermarine  shipyard  (Savannah  River 
mile  16.25).  The  Captain  of  the  Port  has 
restricted  vessel  operations  in  this 
safety  zone  because  of  the  launching, 
and  no  persons  or  vessels  will  be 
allowed  to  enter  or  operate  within  it 
except  as  may  be  permitted  by  the 
Captain  of  the  Port  Savannah,  GA.  This 
restriction  includes  closing  the  zone  to 
all  thru  vessel  traffic.  Vessel  operators 
are  required  to  contact  the  Captain  of 
the  Port  or  his  representative  when 
approaching  or  intending  to  operate 
within  the  safety  zone.  Vessels 
permitted  to  enter  or  operate  within  the 
safety,  zone  shall  comply  with  all 
directions  given  by  the  Captain  of  the 
Port  or  his  representative. 

EFFECTIVE  DATES:  This  regulation  is 
effective  as  of  1200,  Saturday,  23  March 
1991,  and  expires  at  1600  on  23  March 
1991,  unless  sooner  terminated  by  the 
Captain  of  the  Port,  Savannah,  GA. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  T  J.  Mann  (912)  944-4371.  Normal 
working  hours  are  between  0730  and 
1600,  Monday  through  Friday,  except 
holidays. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  (NPRM)  was 
not  published  for  this  regidation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  after  Federal 
Register  publication.  PubUshing  an 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  the  public  interest 
since  immediate  action  is  needed  to 
prevent  possible  hazards  to  mariners. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
J.  Dunphy,  project  officer  for  the  Captain 
of  the  Port,  and  LT  G.  Tanos,  project 
attorney.  Seventh  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulation 

This  regulation  is  effective  as  of  1200, 
Saturday,  23  March  1991,  and  expires  at 
1600  on  23  March  1991,  unless  sooner 
terminated  by  the  Captain  of  the  Port 
Savannah,  GA.  This  regulation  is  issued 
pursuant  to  33  U.S.C.  1225  and  1231  as 
set  out  in  the  authority  citation  for  all  of 
part  165. 


Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  detemtined  that 
the  proposed  rule  making  does  not  have 
sufficient  Federalism  impUcations  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(Water),  Security  measures.  Vessels  and 
waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  titie  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  foUows: 

Authority:  33  U.S.C.  1225  and  1231;  SO 
use.  191;  49 CFR  1.46 and 33 CFR  1.05-l(g). 
6.04-1,  6.04-6,  and  160.5. 

2.  A  new  section.  165.T0701.  is  added 
to  read  as  follows: 

$  165.T0701    Safety  Zona:  Savannali  River, 
Savannah,  Georgia. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  within  an  area  of 
the  Savannah  River  delineated  by  the 
following  boundaries:  Bank  to  bank  and 
fi^m  the  downstream  limit  of 
Intermarine  shipyard  (Savannah  River 
mile  15.75]  to  the  upstream  limit  of 
Intermarine  shipyard  (Savannah  River 

mile  16.25). 

(b)  Effective  dates.  This  regulation  is 
effective  as  of  1200,  Saturday,  23  March   . 
1991,  and  expires  at  1600  on  23  March 
1991,  unless  sooner  terminated  by  the 
Captain  of  the  Port  Savannah,  GA. 

(c)  Regulation.  (1)  This  safety  zone  is 
closed  to  all  marine  traffic,  except  as 
may  be  permitted  by  the  Captain  of  the 
Port,  Savaimah. 

(2)  Vessel  operators  desiring  to  enter 
or  operate  within  the  safety  zone  shall 
contact  the  Captain  of  the  Port  or  his 
representative  to  obtain  permission  to 
do  so.  Vessel  operators  given  permission 
to  enter  or  operate  in  the  safety  zone 
shall  comply  with  all  directions  given 
them  by  the  Captain  of  the  Port  or  his 
representative.  The  Captain  of  the  Port 
may  be  contacted  by  telephone  via  the 
Command  Duty  Officer  at  (912)  944- 
4371.  Coast  Guard  vessels  assisting  in 
the  enforcement  of  the  safety  zone  may 
be  contacted  on  VHF-4=M  chcmnels  13  or 
16,  or  vessel  operators  may  determine 
the  restrictions  in  effect  for  the  safety 
zone  by  coming  alongside  a  Coast 
Guard  vessel  patrolling  the  perimeter  of 
the  safety  zone. 
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(3)  The  Captain  of  the  Port  wiD  issue  a 
Marine  Safety  Infoimation  Broadcast 
Notice  to  Maiinara  to  notify  the 
maritima  community  of  die  safety  zone 
and  restrictions  imposed. 

DalMi:  Febrauy  Si  1801. 
RXFwd 

Command»,  US.  Coa$t  Guard,  Captain  of  the 
Port  Savannah.  Georgia. 
[FR  Doc  91-4255  Piled  3-21-01;  8:45  am] 
BNJJNa  COOC  4S1S-M-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

.40CFRPart30 

<Fin.-3rtft-4) 

QMMral  Qrant  Raguiation  for 
AaalrtanfRiogi— w  for  Othar  Than 
Stata  and  Local  QovanMnanla 

AOCNCV:  Environmental  Protection 

Agency. 

action:  Final  rule  amendment. 

SUMNUUIV:  This  new  S  30.541.  to  40  CFR 
part  30  implements  audit  requirements 
for  certain  nonprofit  institutions  of 
higher  education  and  other  non-profit 
organizations  which  were  established 
by  the  Office  of  Management  and 
Budget  in  Circular  A-133.  "Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Organizations,"  March 
16. 1990  (55  FR  10019).  The  new  section 
will  promote  the  efficient  and  effective 
use  of  audit  services, 
cmcnvi  DATE  This  rule  is  effective  on 
February  22, 1991. 

ran  RJMTMCH  MTONHMTION  CONTACT: 
Richard  A.  Johnson.  Office  of 
Administration.  U.S.  Environmental 
Protection  Agency.  401 M  Street  SW 
(FM-21^.  Washington.  DC  20400.  at 
(202)  382-«268. 
SUPKCMCNTAHV  WTOIIIIATION. 

L  Background 

On  November  la  198a  the  Office  of 
Management  and  Budget  (OMB) 
published  a  notice  in  Uie  Federal 
Ragistw  (53  FR  45744)  requesting 
comments  on  the  proposed  OMB 
Circular  A-133.  "Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Organizations."  Interested  parties  were 
invited  to  submit  comments  to  OMB  by 
January  9, 1980.  OMB  received  almost 
100  comments  from  Federal  agencies. 
State  and  local  governments, 
universities,  professional  organizations, 
nonprofit  organizations,  and  others. 
These  comments  were  considered  in 
developing  the  final  Circular  A-133. 
published  in  the  Fadaral  Bagistar  on 
March  16. 1990  (55  FR  10019). 


On  June  &  1990.  OMB  issued  a 
memorandum  to  all  Federal  agencies 
requesting  each  agency  to  Issue 
implementing  regulations  for  Qrcular  A- 
133.  This  new  section  to  40  CFR  part  30. 
S  3a541.  constitutes  the  U.S. 
Environmental  Protection  Agency's 
implementation  of  Qrcolar  A-133. 

n.  Comparison  With  Previous  Audit 
Requiraments 

Priw  to  the  issuance  of  Circular  A- 
133.  institutions  of  higher  education  and 
other  nonprofit  organizations  were 
subject  to  the  audit  requirements 
specified  in  Circular  A-110,  Attachment 
F,  2(h).  Circular  A-110  required 
institutions  of  higher  education  and 
nonprofit  organizations  receiving 
Federal  funds  to  have  audits  prepared 
on  a  continuing  basis,  but  at  least  every 
two  years.  Circular  A-110  required  such 
audits  in  order  to  determine  the 
effectiveness  of  recipients'  financial 
management  systems  and  internal 
procedures  for  meeting  the  terms  and 
conditions  of  their  financial  assistance 
agreements  with  the  Federal 
government. 

Circular  A-133  supersedes  the  audit 
requirements  in  Circular  A-110. 
Attachment  F.  2(h).  There  are  three 
major  differences  between  Circulars  A- 
133  and  A-110. 

First.  Circular  A-133  establishes 
criteria  for  conducting  an  audit  Under 
Circular  A-133.  certain  nonprofit 
institutions  of  higher  education  and 
other  nonprofit  organizations  receiving 
$100,000  or  more  a  year  in  Federal 
awards  must  meet  all  of  the  audit 
requirements  found  in  Circular  A-133. 
Those  receiving  at  least  $25,000  but  less 
than  $100,000  a  year  in  Federal  awards 
may  choose  to  have  a  separate  audit 
prepared  for  each  Federal  award  rather 
than  having  an  audit  prepared  for  their 
entire  operations.  Those  receiving  less 
than  $250,000  a  year  in  Federal  awards 
are  exempt  fit)m  Federal  audit 
requirements,  but  their  records  must  be 
available  for  review  by  appropriate  EPA 
or  subgranting  entity  officials. 

Second.  Circular  A-133  defines 
responsibilities  for  recipients  that 
provide  $25,000  or  more  during  their 
fiscal  year  to  a  subrecipient  In  such 
cases,  recipients  must  ensure  that 
subrecipients  which  are  institutions  of 
higher  education  or  other  nonprofit 
institutions  meet  the  audit  requirements 
in  Circular  A-133,  and  that  subrecipients 
who  are  State  or  local  governments 
meet  the  audit  requirements  in  Circular 
A-128.  Circular  A-133  also  requires 
recipients  to  ensure  that  corrective 
actions  identified  in  audita  of 
subrecipients  are  implemented;  to 
consider  whether  sub-recipient  audits 


necessitate  adjustment  of  the  recipient's 
own  records;  and  to  require  each 
subrecipient  to  make  all  necessary 
records  available  to  auditors. 

Third,  Circular  A-133  requires  that 
small  audit  firms  and  audit  firms  owned 
and  controlled  by  socially  and 
economically  disadvantaged  individuals 
have  the  maximum  practicable 
opportunity  to  participate  in  contracts 
awarded  to  fulfill  its  requirements. 
Circular  A-133  requires  recipients  to 
take  a  number  of  steps  to  further  that 
goal. 

m.  Effective  Data 

This  regulation  is  effective 
immediately.  The  only  purpose  of  this 
rule  is  to  codify  audit  requirements  for 
certain  nonprofit  institutions  of  higher 
education  and  other  nonprofit 
organizations  awarded  financial 
assistance  by  EPA.  Accordingly,  this  Is  a 
grants-related  rule  and  the 
Administrative  Procedure  Act  5  US.C 
553(a].  does  not  require  that  it  be 
published,  in  proposed  form,  prior  to 
promulgation. 

IV.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  new  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  amendment  does  not 
satisfy  any  of  the  criteria  the  Executive 
Order  specifies  for  a  major  rulemaking. 
Therefore,  this  is  not  subject  to  a 
Regulatory  Impact  Analysis. 

This  regulation  was  submitted  to 
OMB  for  review  as  required  by 
Executive  Order  12291.  Any  comments 
fiom  OMB  and  EPA  response  to  those 
comments  are  available  for  public 
inspection  at  the  EPA  Public  Information 
Reference  Unit  room  2904,  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Washington,  DC  20460. 

V.  Paperwork  Reductioa  Act 

The  information  collection  provisions 
in  this  rule  have  been  approved  by  OMB 
imder  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3501  et  seq.. 
and  assigned  OMB  control  number 
0991-0003.  The  burden  associated  with 
the  additional  provisions  of  this  final 
rule  is  estimated  to  be  five  (5)  hours  per 
response. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch,  PM- 
223.  U.S.  Environmental  Protection   . 
Agency.  401 M  Street  SW..  Washington, 
DC  20460;  and  to  the  Office  of 
Management  and  Budget  Paperwork 
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Reduction  Project  (0991-0003), 
Washington,  DC  20503. 

VI.  Regulatory  FlaxibUify  Act 

EPA  did  not  develop  a  Regulatory 
Flexibility  Analysis  for  this  regulation 
because  grant  regulations  are  not 
subject  to  the  analytical  requirements  of 
sections  603  and  604  of  the  Regulatory 
Flexibilify  Act 

Dated:  February  14, 1991. 
William  K.  Reilly, 
Administrator. 

List  of  Subjects  in  40  CFR  Part  30 

Grant  programs,  Audit  requirements. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I.  subchapter 
B,  part  30  of  the  Code  of  Federal 
R^ulations  is  amended  as  follows: 

Part  30-{AMENDED] 

1.  The  authorify  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq.;  42  U.S.C. 
7401  et  seq.;  42  U.S.C  8901  et  seq.;  42  U.S.C. 
aoof  et  seq.;  7  U.S.C.  136  et  seq.;  15  U.S.C. 
2601  et  seq.;  42  U.S.C  9601  et  seq. 

2.  Part  30  is  amended  by  adding  a  new 
§  30.541  to  read  as  follows: 

S30.S41    WItat  are  my  audit 
rasponsibiiltiaa? 

(a)  If  you  are  an  institution  of  higher 
education  audited  as  part  of  single 
audits  under  the  Single  Audit  Act  of 
1984,  31  U.S.C.  7501-7507.  you  must 
comply  with  the  audit  requirements  of 
OMB  Circular  A-128.  Other  institutions 
of  higher  education  and  other  nonprofit 
organizations  (except  for  certain 
hospitals  under  the  Medicaid/Medicare 
programs,  or  subject  to  contract  closing 
audits)  must  comply  with  the  audit 
requirements  of  OMB  Circular  A-133  for 
fiscal  years  that  begin  after  January  1. 
1990,  in  accordance  with  paragraphs  (b) 
through  (h)  of  this  section. 

(b)  If  you  receive  $100,000  or  more  in  a 
year  in  Federal  awards  you  must  have 
an  audit  made  for  that  year  in 
accordance  with  the  provisions  of  OMB 
Circular  A-133.  However,  if  you  receive 
$100,000  or  more  but  receive  awards 
under  only  one  program,  you  have  the 
option  of  having  an  audit  of  your 
institution  prepared  in  accordance  with 
the  provisions  of  OMB  Circular  A-133  or 
having  an  audit  made  of  the  one 
program.  For  prior  or  subsequent  years, 
when  an  institution  has  only  loan 
guarantees  or  outstanding  loans  that 
were  made  nreviously,  the  institution 


may  be  required  to  conduct  audits  for 
those  programs,  in  accordance  with 
regulations  of  the  Federal  agencies 
providing  those  guarantees  or  loans. 

(c)  If  you  receive  at  least  $25,000  but 
less  than  $100,000  a  year  in  Federal 
awards  you  must  have  an  audit  made 
for  that  year  in  accordance  with  OMB 
Circular  A-133  or  have  an  audit  made  of 
each  Federal  award,  in  accordance  with 
Federal  laws  and  regulations  governing 
the  programs  in  which  you  participate. 

(d)  If  you  receive  less  than  $25,000  in  a 
year  in  Federal  awards  you  are  exempt 
from  Federal  audit  requirements,  but 
your  records  must  be  available  for 
review  by  appropriate  EPA  or 
subgranting  entify  officials. 

(e)  Audits  shall  usually  be  performed 
annually  but  not  less  frequently  than 
every  two  years. 

(f)  In  arranging  for  audit  services,  you 
must  follow  the  procurement  standards 
prescribed  by  OMB  Circular  A-110. 

(g)  If  you  receive  EPA  assistance  and 
provide  $25,000  or  more  of  it  during  your 
fiscal  year  to  a  sub-recipient  you  must 
ensure  that  the  requirements  of  OMB 
Circidars  A-133  or  A-128  are  met  as 
appropriate. 

(h)  You  must  comply  with  the 
requirements  of  OKffl  Circular  A-133 
concerning  the  use  of  small  audit  firms 
and  audit  firms  owned  and  operated  by 
socially  and  economically 
disadvantaged  individuals. 
[FR  Doc.  91-4257  Filed  2-21-91;  8:45  am] 
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40  CFR  Part  271 

[FRL-3906-9] 

North  Dakota;  Schaduio  of  Compliance 
for  Modification  of  North  Dakota's 
Hazardous  Waste  Program 

AOENCV:  U.S.  Environmental  Protection 

Agency.  Region  Vm. 

action:  Notice  of  North  Dakota's 

compliance  schedule  to  adopt  program 

modifications. 

summary:  On  September  22, 1986,  EPA 
promulgated  amendments  to  the 
deadlines  for  State  program 
modifications,  and  published 
requirements  for  States  to  be  placed  on 
a  compliance  schedule  to  adopt  the 
necessary  program  modifications.  EPA 
is  today  publishing  a  compliance 
schedule  for  North  Dakota  to  modify  its 
program  in  accordance  with  40  CFR 


271.21(g)  to  adopt  the  Federal  program 
modifications. 

FOR  niRTHIR  INFORMATION  CONTACT: 

David  Schaller.  Chief,  RCRA  Program 
Support  Section,  U.S.  Environmental 
Protection  Agency.  Region  VIII.  suite 
500. 999 18th  St..  Denver.  Colorado, 
80202-2405,  (303)  293-1660. 
SUPPI^MENTARV  INFORMATION: 

A.  Background 

Final  authorization  to  implement  the 
North  Dakota  hazardous  waste  program 
within  the  State  in  lieu  of  the  Federal 
hazardous  waste  program  is  granted  by 
EPA  if  the  Agency  finds  the  State 
program:  (1)  Is  "equivalent"  to  the 
Federal  program,  (2)  is  "consistent"  with 
both  the  Federal  program  and  other 
State  programs,  and  (3]  provides  for 
adequate  enforcement  (Section  3006(b), 
(42  U.S.C.  6226(b))].  EPA  regulations  for 
final  authorization  appear  at  40  CFR 
271.1-271.24.  In  order  to  retain 
authorization,  a  State  must  revise  its 
program  to  adopt  new  Federal 
requirements  by  the  cluster  deadlines 
and  procedures  specified  in  40  CFR 
271.21.  See  51  FR  33721,  September  22, 
1986,  for  a  complete  discussion  of  these 
procedures  and  deadlines. 

B.  North  Dakota 

North  Dakota  received  authorization 
of  its  hazardous  waste  program  on 
October  19, 1984  (49  CFR  39328,  October 
5. 1984).  An  application  for  program 
modification  to  fulfill  the  requirements 
of  40  CFR  271.21  was  submitted  by 
North  Dakota  on  August  30. 1989.  A 
modification  to  the  North  Dakota 
hazardous  waste  program's 
authorization  was  promulgated  on  June 
25. 1990  (55  FR  25836).  and  became 
effective  August  24. 1990.  The 
modification  included  all  program 
revisions  necessary  to  meet  the 
requirements  of  40  CFR  271.21  with 
exception  of  the  corrective  action, 
availability  of  information,  and  used  od 
provisions. 

On  November  16. 1990,  North  Dakota 
submitted  a  request  under  the 
provisions  of  40  CFR  271.2(g)(l)(v).  for 
an  extension  of  time  to  prepare  an 
additional  application  to  further  modify 
the  authorized  North  Dakota  program. 
The  application  is  to  include  ail 
provisions  in  Non-HSWA  Cluster  V.  the 
Cluster  initially  due  luly  1. 1990. 

Today  EPA  is  publishing  a  compliance 
schedule  for  North  Dakota  to  obtain 
program  revisions  for  the  following 
Federal  program  requirements. 
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North  Dakota  has  requested  an 
extension  of  time  to  obtain  the  needed 
program  revisions  in  accordance  with 
the  following  schedule: 

(1)  Adequate  regulations  adopted  by 
March  sa  1991. 

(2)  Regulations  submitted  for 
promulgation  by  May  30, 1901. 

(3)  Authorization  Application 
submitted  by  July  1, 1991. 

North  Dakota  expects  to  submit  an 
appUcation  to  EPA  for  authorization  of 
the  above  mentioned  program  revision 
by  July  1, 1991. 

Authority;  This  aotioB  is  itsoad  under  the 
autliority  of  sactioas  2002(a).  3006.  and 
700«(b)  of  the  Solid  Waats  CHapoaal  Act  as 
amended  by  tlie  Reaource  Conservation  and 
Recovery  Act  of  1976,  and  tlie  Hazanloas  and 
Solid  Waste  Amendments  Act  of  1984. 

Dated:  January  31. 1991. 
lamas ).  Schacac 
Regional  Administrator. 
[FR  Doc  01-425a  Filed  2-21-01: 6:45  am] 


FEOEfUL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart65 

ChangM  In  Flood  Elevation 
Dctwminatlons 

AQSNCr.  Federal  Emeigency 
Management  Agency. 
action:  Fmal  rule. 


:  Modified  baae  (100-year) 
flood  elevatioos  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  will  be 
used  in  calculating  flood  insurance 
premium  rates  for  new  bnildinga  and 
tneir  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
coDtents. 

DATts:  The  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(8) 


(FIRMS)  in  e£fect  for  each  listed 
community  prior  to  this  date. 
ADOWMMti  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspecdon  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

KM  WWTMm  MFONMATION  CONTACT 

Mr.  William  R.  Locke.  Acting  Chiet  Risk 
Studies  Division.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-2754. 
SUPPlXMeNTANV  MTOM8AT10N:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  base  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspaper(s)  of  local 
circulation  and  nine^  (90)  days  have 
elapsed  since  that  pubUcation.  The 
Administrator  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  changes  made  in  the  base 
(lOO-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish,  in 
this  notice.  All  of  the  changes  contained 
on  the  mapa.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  oommunity,  where  the 
modified  base  flood  elevation 
determinations  are  made  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  200  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234) 
and  are  in  accordance  with  the  National 
Flood  Disaster  Protection  Act  of  1900. 
(Pub.  L  90-448),  42  U.S.C  4001-4128. 
and  44  CFR  65. 

For  rating  purposes,  the  currently 
effective  commtmity  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (lOO-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measure  that 
the  community  is  required  to  either 


adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management 
measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
puTfoant  to  policies  established  by  other 
Federal  state  or  regional  entities. 

These  modified  base  flood  elevations 
shall  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  revisions  made  to  designate 
special  flood  hazard  areas  on  the  basis 
of  updated  information  and  imposes  no 
new  requirements  or  regulations  on 
participating  communities. 

List  of  SubjecU  in  44  CFR  Part  65 

Flood  insurance,  floodplains. 

1.  The  authority  citation  for  part  65 
continues  to  read  as  fcrilows: 

Authority:  42  U.S.C  4001  e(  sa?.. 
Reorganization  Plan  No.  3  of  1078,  EO.  12127 

2.  Section  65.4  is  amended  by  adding, 
in  alphabetical  sequencei,  new  entries  to 

the  table. 
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Stale  and  coia% 

Looatien 

Data  an8  naata  al  naiMp^ar 

wttei*  aotica  Miaa  puWMad 

CtM  ExMxitive  OHicar  o( 
oommunity 

Eftecfrg  diaa  o< 
modrficatioo 

Community 
No. 

Alabama:  JaNaraon 

Ctty  ol  Birmingham... 

OctotMr   ia   1990.   OOdbm 

Noim. 

OoM>er   ^Z    1990.   Octotier 
H.     1990.     The     Miami 

The  Honorable  Richard  ArrinQ- 
toa  Jr,  Mayor.  CMy  a(  »■> 
mingham,  710  N.  20th  Street. 
Birmingham,  Alabama  36?03. 

The  Horxsrabie  Joaquin  Avirw, 
County      Manager.       Dade 
County.  Ill  NW  Ist  Street. 
Suite  2910.   Miami,   FlorMa 
33128-1971. 

ncir^Mr?,  moo., 

010116 

IDaehal  No.  FEMA- 
7005). 

Flcrtda:  Dada  (Dockal  No. 
FEMA-7006). 

i 

October  1. 1990  „-      

UntncofparaM  Araaa.~..„ 

12500fl 

laaued:  February  It  1901. 

CM.  "Bud"  Schauerta, 

Adminiatrator,  Federal  Insurance 
Administration. 

(FR  Doc.  01-4241  Filed  2-21-01:  8:45  am] 
icoot  sris 


44  CFR  Part  65 
(Docket  Na  FEMA-7014] 

Changos  In  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Interim  rule. 

SUMMARY:  This  rule  lists  commimities 
where  modification  of  the  base  (100- 
year)  flood  elevations  is  appropriate 
because  of  new  scientific  or  technicd 
data.  New  flood  insurance  premitnn 
rates  will  be  calctdated  from  the 
modified  base  (lOO-year)  elevations  for 
new  buildings  and  their  contents  and  for 
second  layer  coverage  on  existing 
buildings  and  their  contents. 
dates:  These  modified  base  flood 
elevations  are  currentiy  in  effect  and 
revise  die  Rotxi  faisorance  Rate  Map(s] 
(FIRMs)  in  effect  prior  to  this 
determination  for  eadi  Usted 
commtmity. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  he 
can  request  through  the  conmiimity  that 
the  Administrator  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
AOORESSCS:  The  modified  base  flood 
elevations  for  each  commtmity  are 
available  for  tnapaoHon  ^t  the  office  of 


the  Qiief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FORfUIITHEII  INFORMATION  CONTACT: 
Mr.  Wi&iam  R.  Locke,  Acting  Chief,  Risk 
Studies  Division,  Federal  lasuraace 
Adnunistration.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2754. 

■Um.EMENTARY  INFORMATION: 

Ntunerous  changes  made  in  the  base 
(lOO-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  injfeasible  to  publish,  in 
this  notice,  all  of  the  changes  contained 
OQ  the  mapa.  However,  diis  rule  includes 
the  address  of  the  Chief  Executive 
(^oer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  made  available  for 
inspectniL 

Any  Kquest  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
l¥otection  Act  of  1973  (Pub.  L  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1966,  as 
amanded.  (Title  xm  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448),  42  U.S.C.  4001-412S,  and  44  CFR 
65.4. 

For  rating  purposes,  the  currentiy 
effective  commtmity  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  baae  (lOO-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  oommtmity  is  required  to  either 
adept  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 


qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management 
measures  required  by  S  60.3  of  the 
program  regulations,  are  the  minimmn 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringeivt  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  poUcies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  revisions  made  to  designated 
special  flood  hazard  areas  on  the  basis 
of  updated  information  and  imposes  no 
new  requirements  or  regulations  on 
participating  communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 

FAirreS-lAINENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authmity:  42  U.S.C  4001  et  seq.. 
Reorganization  Hanfio.  I  of  1976,  E.0. 12127. 


§S5.4    [Amended] 

2.  Section  65.4  is  amended  by  adding, 
in  alphabetic  sequence,  new  entries  to 
the  table. 


State 

County 

Locstion 

Data  and  nama  of 

rMwapapar  wtwa 

nolica  was  published 

Ctiief  executive  officer  of 
community 

Effec^adaie  of 
modification 

Community 
No. 

Alabama 

iMnlUSUn „ „„. 

aty  o(  AdamsviHe 

Januwy  18.  1996. 
Jwwvy  25. 1991. 

Atow*. 

The  Honorable  Leland  C. 
Adams.  >..  Mayor.  Oty 
of  Adamsville.  4828 
Main  Street.  P.O.  Box 

Alabama  35005-0309. 

January  8. 1991 

010267 

s 
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Aitaona- 


Cokxado. 


Coiorioo. 


rlorids^ 


County 


IMncofporalad 


B 


Cook  and  LaM... 


N#vAdft.. 


Cook.. 


KankafcM.. 


KankakM.. 


St  Tammany.. 


LocaHow 


Pkna  County- 


City  o(  Aurora.. 


UninoorporaM 


Unincofporatad 


VHaga  o(  Buffalo 
Qrova. 


VMaga  of  Schaumburg 


Vaiaga  of  Bradley.. 


of 

_  ra 


Indopandant  City.. 


MmNimutti.. 


ViNaga  of  Bourtxxwiais. 


Unincorporated  areas.. 


City  of  Caraon  City . 


Borough  of  Saa  Bright 


Fabruaiy  15. 1091. 
F«t>nMry2Z1991. 


Jai«uaiy23, 1901. 
January  30. 1991. 


January  23, 1991, 
January  30, 1991, 


Fatxuaiy  11, 1991. 
Faixuivy  18, 1991, 


Januwy24. 1991. 
January  31. 1991. 


fttoniui  7. 1991. 
February  14, 1990, 
Sefmumburg  fim/itw. 


February  12. 1991, 
February  19. 1991. 
TTm  KankakM 
Duty  Journal. 


February  12. 1991, 
February  19. 1991. 
Ttta  Bouftxjnnais 
Heraki. 


February  12,  1991. 
February  19. 1991. 
Ttm  Tirr»s-Pteayun». 


Febnjary  13. 1991. 
Februwy  20, 1991, 
Nevada  Afipeel. 


Januwy  24. 1991, 
Januwy31, 1991. 
XaAwy  ^arUr  Aata. 


CNaf  axacugve  offteer  of 
community 


Tha  Horwrable  Dan 
Eckairom,  Chakman, 
Pima  County  Board  of 
Supan^laora.  130  Weat 
Congreaa,  Fifth  Floor, 
Tucaorv  Arizorw  B5701. 

The  Honorabia  Paul  E. 
Tauar,  Mayor.  Qty  of 
Aurora.  1470  South 
Havana  Street,  Aurora. 
Cok)rado  80012. 

The  Honorable  Gary 
Shupp,  Chairman.  El 
Paao  County  Board  of 
Commlaaloners.  27 
Eaat  Vonniio  Street, 
Cokirado  Springe, 
Cotorado  80903. 

The  Honorable 
WMhelemtna  Harvey, 
Mayor.  Monroe  County. 
310  Fleming  Street 
P.O.  Box  93.  Key  West. 
Fkxida  33040. 

The  HorK>rable  Vema  L 
Clayton,  President 
Village  of  Buffak) 
Grove,  SO  Raupp 
Boulevard,  Buffak) 
Grove,  UHnoiS  60089. 

The  Honorable  Al  Larson 
Mayor  of  the  VUlage  of 
Scfwjmburg,  101 
Schaumburg  Court 
Schaumburg.  Illinois 
60193. 

The  Honorable  Kenneth 
P.  Hayes.  Mayor, 
Village  of  Bradley.  147 
South  Michigan 
Avenue,  Bradley. 
IIKnoiS  60915. 

The  Horarable  Terry 
Vaugh,  Mayor.  Village 
of  Bourbonnais,  700 
Main  Street  N.W.. 
Bourbonnais.  Illinois 
60914. 

The  Ho(X)rat>le  Fk>yd 
Glaas,  President  of  the 
St  Tammany  Parish 
Poik^a  Jury.  P.O.  Box 
628,  Covingtoa 
Louisiana  70434. 

The  Honorable  Marv 
Teixeira.  Mayor.  City  of 
Caraon  City.  2621 
l«irthgate  Lane, 
Caraon  Qty.  Nevada 
89706. 

The  Honorable  Chartes 
Rooney.  Jr..  Mayor  of 
the  Borough  of  Sea 
Bright  1167  Ocean 
Avenue,  Sea  Bright 
Htm  JmtWi  07760. 


Effective  data  of 
modHicatk)n 


February  5. 1991 . 


January  10.  1991. 


January  16, 1991. 


Februarys  1991. 


January  9, 1991. 


January  28, 1991. 


February  1, 1991 . 


Community 
No. 


040073 


080002 


080059 


February  1. 1991 . 


January  28.  1991. 


Fabruaiy  5, 1991. 


January  14, 1991 . 


125129 


170068 


170158 C 


170338 


170337 


22520SC 


320001 


345317  B 


Issued:  Peibroary  IZ,  1991. 
l>,  M,   iHiQ  offtauarta. 

Administrator,  Federal  Insurxmce 
A  dminiatration. 

[FR  Doc.  91-4240  Filed  2-21-01;  6:45  am] 
BIUJNQ  COOC  t7U-a»4l 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  90<4S7;  mi-7S»] 

Radio  Broadcasting  Seivlcer,  Zolfo 
Sptings,  FL 

aqency:  Federal  Communications 

Commission. 

ACTKMi:  Final  rule. 

summary:  This  document  alloU  Channel 
zgSA  to  Zolfo  Spring*,  Florida,  at  the 
request  of  Ted  L  Hite.  See  55  FR  43146, 
October  26, 1990.  Channel  295 A  can  be 
allotted  to  Zolfo  Springs  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  14  kilometers  (8.7 
miles)  south  of  the  community.  The  site 
restriction  is  necessary  in  order  to  avoid 
a  short-spacing  to  Station  WXXL(FM), 
Leesburg,  Florida.  The  coordinates  for 
Zolfo  Springs  are  North  Latitude  27-22- 
00  and  West  Longitude  81-4&-00.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  April  1. 1991:  the 
window  period  for  filing  applications 
will  open  on  April  2. 1991,  and  close  on 
May  2, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy }.  Walls,  Mass  Media  Bureau, 
(202]  634-6530. 

SUPf>LEMCNTARV  INFORMATION:  This  i»  a 
synopsis  of  the  Commission's  R^>ort 
and  Order.  MM  Docket  No,  90-457, 
adopted  January  31, 1991,  and  released 
February  14, 1991.  The  full  text  of  this 
Comraisaion  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dodcets 
Branch  [room  230),  1919  M  Street  NW„ 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  ptirchased 
from  the  Coaunissuui's  copy  contractors, 
International  Transcription  Service  (202) 
857-380a  2100  M  Street,  NW.,  suite  140. 
Washington,  DC  20037. 

List  of  Sut^ects  in  47  CFR  Part  73 

Radiobroadcasting. 

PART  73-[  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 


S73Jt2    II 

2.  Section  7S.202(b).  &e  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Channel  295A,  ZaiSo  Springs. 

Federal  Communicationa  Conunissioa 

Andiaw  J.  Rhodes, 

Acting  Chief,  AJlocatioat  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  01-4142  Filed  2^21-01;  8:45  am] 

BttjjNQ  coec  tro-oMi 


47  CFR  Part  73 

(MM  Docket  No.  90-325;  RM-7212.  RU- 
73471 

Radio  Broadcasting  Servioes; 
Americua.  Fort  VaHay.  and  SmtthviUe. 
GA 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  250C3  for  Channel  250A  at  Fort 
Valley,  Georgia,  and  modifies  the 
construction  permit  for  Station 
WKXK(FM]  to  specify  operation  on  the 
higher  class  channel  and  substitutes 
Channel  254A  for  Channel  249A  at 
Americus,  Georgia,  and  modifies  the 
license  for  Station  WPUR[FM) 
accordingly,  at  the  request  of  S&M 
Broadcasters,  Inc.  In  addition,  Channel 
295A  is  allotted  to  Smithville,  Georgia, 
at  the  request  of  Smithville  Radio 
Company.  See  55  FR  28240,  July  10, 1990. 
Channel  250C3  can  be  substituted  for 
Channel  250A  at  Fort  Valley  in 
compliance  with  the  Commission's 
nunimtun  distance  separation 
requireme^s  with  a  aite  restriction  of 
13.9  kilometers  (8.6  miles)  east  of  the 
community.  The  coordinates  for  Channel 
250C3  at  Fort  Valley  are  North  Latitude 
32-33-20  and  West  Longitude  83-44-14. 
Channel  254A  can  be  substituted  for 
Channel  24gA  at  Americus,  Georgia,  in 
compliance  with  the  Commission's 
minhntuw  distance  separation 
requirements  at  Station  WPUR(FM}'8 
present  transmitter  site.  The  coordinates 
for  Channel  254A  at  Americus  are  North 
Latitude  32-04-51  and  West  l4)ngit»de 
84-15-20.  Channel  2g5A  can  be  allotted 
to  Smithville.  Georgia,  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restrictitm  of  6.7  kilometers  (5.4 
miles)  north  of  the  community,  in  order 
to  avoid  a  ahort-spacing  to  Station 
WCGQ,  Channd  2970,  Columbus, 
Georgia.  The  coordinates  for  Smithville 
are  North  Latitude  31-58-36  and  West 
Longitude  84-14-04.  With  this  action, 
this  proceeding  is  terminated. 


DATCt:  ^ective  April  1 1991.  The 
window  period  for  filing  applications  for 
Channel  295A  at  Sodthville.  Georgia, 
will  open  on  April  2, 1991,  and  close  on 
May  2. 1991. 

FOR  FURTMH  INFORMATION  CONTACT! 
Nancy  J.  Walls,  Mass  Mectta  Bureau, 
(202)  634-«530. 

SUPPLCMBNTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commissioii's  Report 
and  Order,  MM  Docket  No.  90-325, 
adopted  February  1, 1991,  and  released 
February  15. 199L  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  nonnal 
business  hours  in  the  FCC  Dockets 
Branch  [room  230),  191«  M  Street,  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Comnussion's  copy  contractors. 
International  Transcription  Service  (202) 
857-3800,  2100  M  Street.  NW.,  suite  140, 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED! 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

{73.202    [Aromded] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  249A  and  adding 
Channel  254A  at  Americus,  by  removing 
Channel  250A  and  adding  Channel 
250C3  at  Fort  Valley,  and  by  adding 
Channel  2%A,  Smi&viUe. 

Federal  Communicationi  Conuniasion. 

Andrew }.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  91-4141  Filed  2-21-91: 6:45  am] 

BILUNQ  COOC  SriKOI-M 


47  CFR  Part  73 

[MM  Docket  No.  90-539;  RM-7181] 

Radio  Broadcasting  Services; 
Howland,  ME 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  280C  for  Channel  280A  at 
Howland,  Maine,  and  modifies  the 
construction  permit  for  Station  WPVM 
to  specify  tfie  higher  class  channel,  m 
response  to  a  petition  filed  by  Bay 
Communications,  Inc.  See  55  Fll  46257. 
November  20, 1991.  (Canadian 
conctnrence  has  been  obtained  for 
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Channel  280C  as  a  apedally  negotiated 
short  spaced  allotment  at  coordinates 
45-07-46  and  68-21-2a 
DATIS:  Effective  April  1, 1991. 

PON  RNITNBI  B^OIWIUTIOW  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  e34-e53a 
SUPfLEHeNTAIIV  MPONMATKM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-539, 
adopted  February  1, 1991,  and  released 
February  15, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street,  NW.. 
Washingtoa  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service  (202) 
857-3800,  2100  M  Street,  NW.,  suite  14a 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  7»-(AMENDE01 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

I73J02    [Amandad] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Maine,  is  amended  by 
removing  Channel  280A  and  adding 
Channel  280C  at  Howland. 

Federal  Communications  Commission. 
Andraw  }.  Rhodes, 

Acting  Chief.  Allocation$  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[PR  Doc  91-4138  Filed  2-21-01: 8:45  am] 
I  oooe  tris-et-M 


TON  FURTHER  INFORMATION  CONTACT. 

Kathleen  Scheuerle,  Mans  Media 
Bureau.  (202)  634-6530. 
sumjmiNTARV  information:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-483, 
adopted  February  1. 1991.  and  released 
February  15. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW,. 
Washingtoa  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service  (202) 
857-3800.  2100  M  Street,  NW..  suite  140. 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,303. 

173.202    [Amandad] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Maine,  is  amended  by 
adding  Channel  269A.  Searsport 

Federal  Communications  Commission. 
Andnw  ].  Rhodes, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[FR  Do&  91-4140  Filed  2-21-91;  8:45  am] 
I  COOa  S711-01-M 


47  CFR  PmI  73 

[MM  Docfcal  Na  tfr^O;  RM-7456J 

Radio  Broadcasting  Sarvlcas; 
Saaraport,  ME 

AOINCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  docimient  allots  Channel 
28GA  to  Searsport,  Maine,  as  that 
community's  first  local  service,  in 
response  to  a  petition  filed  by  Brian 
Dodge.  See  55  FR  4806a  November  8, 
1990.  Canadian  concurrence  has  been 
obtained  for  this  allotment  at 
coordinates  44-27-30  and  68-55-30. 
DATIS:  Effective  April  1. 1901;  the 
window  period  for  Bling  applications  for 
Channel  286A  at  Searsport  will  open  on 
April  2, 1991,  and  close  on  May  2, 1991. 


47  CFR  Part  73 

[MM  Docket  No.  90-492;  RM-743S] 

Radio  Broadcasting  Sarvicas; 
Baldwyn,M8 

aocncy:  Federal  Communications 

Conunission. 

action:  Final  rule. 


r.  This  dociunent  substitutes 
Channel  223A  for  Channel  240A  at 
Baldwyn,  Mississippi,  and  modifies  the 
license  for  Station  WESE  to  specify 
operation  on  the  new  Class  A  channel. 
See  55  FR  4683a  November  7. 1990.  The 
coordinates  for  Channel  223A  are  34-24- 
57  and  8»-41-08. 
DATIS:  Effective  April  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUFFLIMSNTARV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-492, 
adopted  January  31, 1991,  and  released 
February  14, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 


inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street,  NW., 
Washingtoa  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800. 2100  M  Street.  NW..  suite 
140.  Washington,  DC  20037. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-(AMENDED] 

1.  The  authority  citation  for  oart  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

S  73.202   [Amandad] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  240A 
and  adding  223A  at  Baldwyn. 

Federal  Communications  Commission. 

Andrew  |.  Rhodes, 

Acting  Chief  Allocations  Branch.  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

[FR  Doc.  91-4145  Filed  2-21-91;  8:45  am] 

MLian  CODE  S71S-01-M 


47  CFR  Part  73 

[MM  Docket  Na  90-495;  RM-7405] 

Radio  Broadcaating  Sarvicas; 
Saugartlas.  NY 

AOINCV:  Federal  Communications 

Commission. 

ACTKHC  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Peter  Moncure.  allots  Channel 
225A  to  Saugerties.  New  York,  as  the 
community's  first  local  FM  service.  See 
55  FR  46233,  November  2. 1990.  Channel 
225A  can  be  allotted  to  Saugerties  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
7.4  kilometers  (4.8  miles)  south  to  avoid 
short-spacings  to  Stations  WFLY. 
Channel  222B.  Troy,  New  York.  WRVW. 
Channel  228A.  Hudson,  New  York,  and 
WHYN-FM,  Channel  226B,  Springfield, 
Massachusetts.  The  coordinates  for 
Channel  225A  at  Saugerties  are  North 
Latitude  42-01-00  and  West  Longitude 
73-59-18.  Canadian  concurrence  has 
been  received  since  Saugerties  is 
located  within  320  kilometers  (200  miles) 
of  the  U.S.-Canadian  border.  With  this 
action,  diis  proceeding  is  terminated. 
DATIS:  Effective  April  1. 1991.  The 
window  period  for  filing  applications 
will  open  on  April  2, 1991,  and  close  on 
May  2. 1991. 
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FOR  FURTHIR  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-495. 
adopted  January  31, 1991,  and  released 
February  14. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service  (202) 
857-3800. 2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73-KAMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

973.202   [Amandad] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  York,  is  amended 
by  adding  Saugerties.  Channel  225A. 

Federal  Communications  Commission. 

Andrew  ].  Rhodes. 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

[FR  Doc.  91-4144  Filed  2-21-91;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  Na  90-54S;  RM-7458] 

Radio  Broadcasting  Sar^cas; 
Cantarvllla,  UT 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Radio  Property  Ventiu«s 
("petitioner"),  licensee  of  Station 
KBCK(FM),  Centerville,  Utah, 
substitutes  Channel  289C  for  Channel 
289C1  at  Centerville.  Utah,  and  modifies 
its  construction  permit  for  Station 
KBCK(FM)  to  specify  operation  on  the 
higher  powered  channel.  See  55  FR 
48869,  November  23, 1990.  Channel  289C 
can  be  allotted  to  Centerville.  Utah,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  and  can  be  used  at  the 
transmitter  site  specified  in  Station 
KBCK(FM)'s  construction  permit.  The 
coordinates  for  Channel  289C  are  North 
Latitude  40-42-28  and  West  Longitude 


112-07-56.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  April  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Blumenthal  Mass  Media 
Bureau,  (202)  632-6302. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-54a 
adopted  January  31, 1991,  and  released 
February  14, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
firom  the  Commission's  copy  contractor. 
International  Transcription  Service  (202) 
857-3800.  2100  M  Street.  NW..  suite  140, 
Washington,  DC  20037. 

list  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

S  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  IJtah.  is  amended  by 
removing  Channel  289C1  and  adding 
Channel  289C  at  Centerville. 

Federal  Communications  Commission. 

Andraw  ).  Rhodes, 

Acting  Chief  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  91-4137  Filed  2-21-OT;  8:45  am] 

BIUJNO  CODE  e712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  90-553;  RM-7431] 

Radio  Broadcasting  Sarvicas; 
Lynchburg,  VA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Douglas  Broadcasting,  Inc., 
hcensee  of  Station  WGOL(FM), 
Lynchburg,  Virginia,  substitutes  Channel 
250C3  for  Channel  2S2A  at  Lynchburg, 
Virginia,  and  modifies  its  license  for 
Station  WGOL(FM)  to  specify  operation 
on  the  higher  powered  chaimeL  See  55 
FR  48870,  November  23, 1990.  Channel 
250C3  can  be  allotted  to  Lynchburg, 
Virginia,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 


coordinates  for  Channel  250C3  are  North 
Latitude  37-24-^54  and  West  Longitude 
7^-08-36.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  April  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Blumenthal.  Mass  Media    ' 
Bureau,  (202)  632-6302. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-553, 
adopted  January  31, 1991,  and  released 
February  15. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service  (202) 
857-3890,  2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authorify  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

873.202   [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Vii^ia,  is  amended 
by  removing  Channel  252A  and  adding 
Channel  250C3  at  Lynchburg. 

Federal  Communications  Commission. 
Andrew  |.  Rhodes, 

Acting  Chief  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[FR  Doa  91-4138  Filed  2-21-91;  8:45  am] 

BIUJNQ  COM  Srit-OMi 


47  CFR  Part  73 

[MM  Docket  Na  90-491;  RM-7387] 

Radio  Broadcasting  Sarvicaa; 
Wisconsin  Dalls,  Wl 

AQENCV:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
Chaimel  295A  for  Channel  296A  at 
Wisconsin  Dells,  Wisconsin,  in  response 
to  a  petition  filed  by  Armada 
Broadcasting  Company,  Inc.  See  55  FR 
46837,  November  7, 1990.  We  shall  also 
modify  the  license  for  Station  WNNO- 
FM,  Chaimel  296A,  to  specify  operation 
on  Channel  295A.  The  coordinates  for 
Channel  295A  are  43-36-50  and  89-3ft- 
26. 
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BATM:B£lective  April  1 1881. 


ITION  COHTACTt 

Kathleen  ScheiMrle.  Matt  Media  Bureau 
(202)  634-eS3a 

aumnMNTMiv  wpowmatioii  Thla  it  a 
lyoopaia  of  (he  CoiBBiisakn'a  Report 
and  Ordar.  MM  Dodwt  No.  8(Mei. 
adopted  January  31, 1881.  and  releaaed 
February  14. 1981.  The  full  text  of  this 
Conunission  dedaion  ia  available  for 
inapection  and  copying  during  normal 
buainess  hours  in  the  FCC  Dockets 
Branch  (room  230).  1819  M  Street  NW^ 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcripticui  Service. 
(202)  857-380a  2100  M  Street.  NW„  suite 
14a  Washington.  DC  20037. 

List  of  Sobfects  in  47  CFR  Part  79 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  aa  follows: 

Authocitr  47  US.C.  IM.  308. 

171202   [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  removing  Channel  296A 
and  adding  Channel  286A  at  Wisconsin 
Delia.  Wisconsin. 

FadanI  ComBKilcatiaas  Commisaion. 
Aiidb>«|.lkadss. 

Acting  Chief,  AJJocatJam  Branch  Poticy  and 
Ruiea  DiviMioa.  hiam  Madia  Bunaa. 
[FR  Doc  n-4143  Filed  2-21-«l;  4:45  un) 

[sn»ev« 


DEPARTMENT  OF  TRAN8P0RTAT10M 


49  CFR  Parts  172  and  173 

IDoelwt  Ho.  HM-142A;  AiadL  Noa^  172-124. 
173-225] 

Rm  2137-ABM 

Etloiogic  Aganta 

Mmcr.  Research  and  Special  Programs 

Administration,  DOT. 

ACTMNC  Final  rule:  delay  of  effective 

date. 


I RSPA  ia  delaying  the 
effective  date  of  a  final  rule  regarding 
etiologic  agents  published  on  January  8, 
1991.  under  Docket  No.  HM-142A  firora 
February  10. 1991.  to  September  3a  1901. 
This  action  ia  necessary  to  allow  R^A 
time  to  review  a  petition  for 


reconsideration  received  in  response  to 
the  final  rule. 

TOR  FURTMW  IWFOHMATIOII  CONTACT: 
George  E.  Coshmac,  (202)  366-4645, 
Office  of  Hazardous  Materials 
Technology,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation.  400 
Seventh  Street  SW.,  Washington.  DC 
20690-0001. 

imcnvi  DATC  September  sa  1991. 
However,  complisnce  with  the 
regulations,  as  adopted  under  Amdt 
Noa.  172-124  and  173-225.  is  authorised 
from  January  3. 1901. 

SUPMJMBffTAIIV  aMNMUTMN:  On 
January  3. 1991.  RSPA  published  a  final 
rule  under  Docket  No.  HM-142A;  Amdt. 
Nos.  172-124. 173-225.  This  final  rule 
amends  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  parts  171- 
180)  by  (1)  revising  the  definition  of 
"etiologic  agent"  in  49  CFR  173.386(a)(1); 

(2)  removing  the  "SO  milhliter  (1.666  fluid 
ounces)  exception"  for  cultures  of 
etiologic  agents  in  1 179.386(dK3):  and 

(3)  clarifying  the  "maximum  net  quantity 
in  one  package"  limits  for  etiologic 
agents  transported  by  aircraft  as 
specified  in  Column  6  of  the  Hazardous 
Materials  Table  hi  1 172.101. 

RSPA  has  received  a  petition  for 
reconsideration  from  the  National  Solid 
Waste  Management  Association  which 
raises  several  issues  concerning  the 
impact  of  the  appUcation  of  the  rule  on 
the  waste  management  industry.  This 
action  delaying  the  effective  date  of  the 
final  rule  is  necessary  because  it  is 
impracticable  for  RSPA  to  respond  to 
issues  raised  in  the  petition  before  the 
effective  date  of  the  final  rule. 
Therefore,  the  effective  date  of  the  final 
rule  is  changed  from  February  19. 1991, 
to  September  sa  1991. 

Issued  in  Wasliington.  DC  on  Fsbruaiy  IS. 
1991.  under  authority  delegated  in  49  CFR 
parti. 

Travis  P.  Dungan, 

Admiaistiator.  Research  and  Special 
Programt  Administration. 
[FR  Doc.  91-4249  Hied  2-21-91: 8:45  am) 


FiaharlaaOfrttM 

Oraoon,and 


DEPARTMENT  OF  COMMERCE 
National  Ocaanic  and  AUiNMpnanc 
AdwInialT  atton 
50  CFR  Part  661 
IDocket  Na.  690611-9111) 


lOf 

CalHomia 


AOmcv:  National  Marine  Fisheries 
Service  (NMF8),  NOAA,  Commerce. 

action:  Notice  of  1991  fishery 
management  measures  and  request  for 
comments. 


;  NOAA  announces  fishery 
management  measures  for  die 
recreational  ocean  sabnon  fishery  in  the 
exclusive  economic  zone  (EEZ)  off  the 
coast  of  California.  Theae  measures 
differ  from  those  announced  in  the  May 
7. 1990.  notice  of  1990  (and  some  1991) 
management  measures.  The  revised 
measures  are  as  follows:  (1)  The 
recreational  fishery  in  the  area  from 
Point  Arena,  California,  to  the  U&- 
Mexico  border  (a  subarea  of  the  area 
from  Horse  Mountain,  California,  to  the 
U.S.-Mexico  border)  will  op«n  on  March 
2, 1991  (two  weeks  later  than  previously 
scheduled),  and  close  on  November  3, 
1991  (two  weeks  earlier  than  scheduled), 
and  (2)  the  conservation  zone  closure  at 
the  moudi  of  San  Francisco  Bay  is 
modified  by  increasing  the  size  of  the 
closed  area  fitmi  Mardi  2  throu^  March 
31, 1991,  and  ending  this  closure  on 
March  31, 1991  (30  days  later  than 
previously  scheduled).  These  actions  are 
intended  to  protect  Sacramento  River 
winter-nm  chinook  salmon,  which  are 
listed  as  a  threatened  species  under  the 
Endangered  Species  Act  (ESA).  The 
actions  are  necessary  to  respond  to 
recommendations  hi  the  draft  Biological 
Opinion  prepared  by  the  NMFS 
Southwest  Region  under  the  ESA  section 
7  consultation  process. 

DATia:  I 

Effective:  This  notice  is  effective 
February  15. 1991. 

Comments:  Public  cmnments  are 
invited  until  March  4. 1991. 

AOOREsaca:  Comments  may  be  mailed 
to  RoUand  A.  Schmitten,  Director. 
Northwest  Regioa  NMFS,  7600  Sand 
Point  Way  NE..  BIN  Cl570a  Seattie. 
Washington  66115-0070;  or  E.  Charies 
Fullerton.  Director,  Southwest  Region, 
NMFS.  300  S.  Ferry  Street,  Terminal 
Island.  California  90731-7415. 
Information  relevant  to  this  notice  has 
been  compiled  fai  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Southwest  Regional  Director. 
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TOR  RMITHCR  mPORMATION  CONTACT: 

William  L  Robinson  (N1^4FS  Northwest 
Region)  at  20fr-526-6140,  or  Rodney  R. 
Mclnnis  (NMFS  Southwest  Region)  at 
213-514-«199. 

SUmaMINTAIIV  INPORMATKM:  The 
ocean  salmon  fisheries  off  Washington. 
Oregon,  and  California  are  managed 
under  the  Fishery  Management  Plan  for 
Ocean  Salmon  Fisheries  off  tiie  Coasts 
of  Washington,  Oregon,  and  California 
(FMP).  Regulations  at  50  CFR  661.20  and 
661.21  authorize  the  Secretary  of 
Commerce  (Secretary)  to  take  annual 
and  inseason  management  actions  for 
the  ocean  salmon  fisheries  by  publishing 
a  notice  in  the  Federal  Register. 

NOAA  announced  1960  and  some 
1991  management  measures  for  ocean 
salmon  fisheries  in  a  notice  published  in 
tiie  Federal  Register  on  May  7, 1990  (55 
FR  18894).  These  management  measures 
included  the  establishment  of  (1)  a 
recreational  fishing  season  for  the  area 
between  Horse  Mountain,  CaUfomia, 
and  the  U.S.-Mexico  border  beginning 
on  the  nearest  Saturday  to  February  15, 
1991,  and  ending  on  the  nearest  Sunday 
to  November  15, 1991,  and  (2)  a 
conservation  zone  closure  at  the  mouth 
of  San  Francisco  Bay  effective 
November  1, 1990,  through  April  30, 
1991,  to  protect  Sacramento  River 
winter-run  chinook  salmon. 

On  November  5. 1990,  NMFS 
pubUshed  a  final  rule  to  list  Sacramento 
River  winter-run  chinook  salmon  as  a 
threatened  species  under  the  ESA  (55  FR 
46515).  Pursuant  to  section  7  of  the  ESA, 
Federal  agencies  have  an  obligation  to 
conserve  endangered  and  threatened 
species  and  to  utilize  their  authorities  in 
furtherance  of  the  purposes  of  the  ESA. 
As  stated  in  the  final  rule,  NMFS 
expects  consultations  under  State  and 
Federal  laws  to  produce  a  State/Federal 
regulatory  regime  which  will  ensure  that 
the  winter-run  chinook  population  is  not 
adversely  affected  by  recreational  or 
commercial  fishing. 

As  announced  in  the  May  7, 1990, 
notice  of  1990  (and  some  1991] 
management  measures,  the  Pacific 
Fishery  Management  Council  (Council) 
is  required  to  consult  wiUi  NMFS 
regarding  the  impacts  of  the  recreational 
fishing  season  described  above  on 
Sacramento  River  winter-run  chinook 
salmon  before  the  proposed  recreational 
fishery  opening  date  in  1991.  As  a  result 
of  the  consultation  process  under 
section  7  of  the  ESA,  the  Council  made 
the  following  recommendations  to 
NMFS  at  its  November  13-16, 199a 
meeting  in  Seattie,  Washington.  These 
recommendations  are  intended  to 
protect  Sacramento  River  winter-run 
chinook  salmon  by  minimizing  their 


incidental  harvest  by  ocean  salmon 
fisheries. 

Council  recommendations:  (1)  The 
recreational  fishery  in  the  area  from 
Pohit  Arena,  California,  to  the  U.S.- 
Mexico border  (a  subarea  of  the  area 
from  Horse  Mountain.  California,  to  the 
U.S.-Mexico  border)  scheduled  to  open 
on  February  la  1991  (the  nearest 
Saturday  to  February  15),  instead  should 
open  two  weeks  later,  on  March  2, 1991. 
Tie  recreational  fishery  in  this  area, 
scheduled  to  close  on  November  17, 1991 
(the  nearest  Sunday  to  November  15), 
instead  should  close  two  weeks  earlier, 
on  November  3, 1991;  (2)  the 
conservation  zone  at  the  mouth  of  San 
Francisco  Bay,  scheduled  to  be  closed 
March  1, 1991,  through  April  30, 1991, 
instead  should  be  modified  by  (a) 
Increasing  the  size  of  the  closed  area  for 
the  period  from  March  2  through  March 
31, 1991,  and  (b)  ending  the  closed  period 
on  March  31  rather  than  April  30, 1991. 

The  Council's  Salmon  Technical  Team 
(STT)  prepared  a  report,  after  tiie  1990 
seasoa  on  the  impacts  of  the  1990  ocean 
salmon  fishing  regulations  on 
Sacramento  River  winter-run  chinook 
salmon.  Based  on  the  best  available 
information,  the  STT  estimated  that  the 
1990  ocean  commercial  and  recreational 
fisheries  affected  249  winter-run  chinook 
salmon  (landed  or  killed  due  to  hooking 
mortalify  of  undersize  fish).  Of  these  249 
fish,  about  75  percent  was  taken  in  the 
recreational  fishery  south  of  Point 
Arena,  and  none  was  taken  in  the 
recreational  fishery  north  of  Point 
Arena. 

To  minimize  the  incidental  harvest  of 
Sacreimento  River  winter-run  chinook 
salmon,  the  Council  considered  a 
number  of  management  options  south  of 
Point  Arena  including  partial  season 
closures,  conservation  zone  closures, 
and  increased  minimum  length 
restrictions.  The  best  available 
information  on  run  timing  and  in-river 
migration  rates  indicates  that  mature 
winter-run  chinook  salmon  leave  the 
ocean  from  mid-November  through  early 
May,  with  peak  numbers  leaving  in 
February  and  early  March.  This 
information  provided  the  basis  for  the 
Council's  recommendations  to  delay 
opening  of  the  recreational  fishery  until 
March  2,  close  the  recreational  early  on 
November  3,  enlarge  the  area  of  the 
conservation  zone  closure  from  March 
2-31,  and  end  the  conservation  zone 
closure  on  March  31  rather  than  April 
30.  These  combined  measures  are 
estimated  to  increase  ocean  escapement 
of  Sacramento  winter-run  chinook 
salmon  by  about  6  percent  over  1990 
levels,  while  taking  into  account 


socioeconomic  concerns  expressed  by 
recreational  fishing  interests. 

The  Council  is  also  required  to  consult 
with  NMFS  regarding  the  expected 
impacts  of  a  scheduled  April  15, 1991, 
opening  of  the  commercial  fishery  off 
California  on  Sacramento  River  winter- 
run  chinook  salmon.  At  its  November 
1990  meeting,  the  Council  considered 
opening  of  the  commercial  fishery  south 
of  Point  Arena,  California,  prior  to  May 
1, 1991,  to  be  unlikely.  However,  the 
Council  will  not  make  its  final 
recommendation  on  opening  of  the 
commercial  fishery  south  of  the  Oregon- 
California  border  prior  to  May  1, 1991, 
until  \he  Council's  March  12-15, 1991, 
meeting.  Notice  of  any  modifications  of 
opening  dates  and/or  areas  for  the 
commercial  fishery  south  of  the  Oregon- 
California  border  will  be  published  in 
the  Federal  Register  following  the  March 
Council  meeting  in  accordance  with  the 
procedures  in  50  CFR  661.23. 

Secretarial  action:  The  Northwest 
Regional  Director  and  the  Secretary 
concur  with  the  Council's 
recommendations.  The  Secretary  finds 
these  recommendations  consistent  with 
the  goals  of  the  FMP,  the  requirements 
of  the  resource,  the  draft  Biological 
Opinion  prepared  under  the  ESA  section 
7  consultation  process  for  Sacramento 
River  vtrinter-run  chinook  salmon,  and 
the  Magnuson  Fishery  Conservation  and 
Management  Act  and  other  applicable 
law.  "fids  action  is  being  taken  effective 
immediately  to  protect  Sacramento 
River  winter-run  chinook  salmon.  The 
State  of  California  will  manage  the 
recreational  fishery  in  State  waters 
adjacent  to  this  area  of  the  EEZ  in 
accordance  with  this  Federal  action. 

Table  2  "Recreational  management 
measures  for  the  1990  ocean  salmon 
fisheries"  (55  FR  18903;  May  7. 1990)  is 
modified  as  follows.  For  the  area  Horse 
Mountain  to  U.S.-Mexico  border,  the 
restrictions  and  exceptions  are  changed 
to  read  "2  fish  per  day.  Point  Arena  to 
the  U.S.-Mexico  border  is  open  March  2 
through  November  3, 1991  only. 
Conservation  Zone  3  (C.4),  mouth  of  San 
Francisco  Bay,  is  closed  March  2 
tiirough  March  31, 1991."  Table  2. 
section  C  (Special  Requirements, 
Restrictions,  and  Exceptions),  number  4 
(at  55  FR  18904),  is  changed  to  read 
"Conservation  Zone  3  (Sacramento 
River  Winter-Run  Chinook 
Conservation  Closure}— The  ocean  area 
bounded  by  a  line  commencing  at 
Bolinas  Point  (Marin  County  {37'54'ir' 
N.  lat..  122*43'35"  W.  long.)  southerly  to 
the  Duxbury  Buoy  to  Channel  Buoy  #1 
to  Channel  Buoy  #2  to  Point  San  Pedro 
(San  Mateo  County)  (37*35'40"  \.  lat.. 
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These  managemoit  msasures  are 
based  on  the  most  recent  fishery  data 
available.  The  data  upon  which  the 
measures  are  based  are  available  for 
public  inspection  at  the  office  of  the 
Southwest  Regional  Director  (see 
ADDRESSES)  during  business  hours 
until  the  end  of  the  comment  period 

These  actions  are  authorized  by  50 
CFR  part  661,  are  in  compliance  with 
Executive  Order  12291,  and  are  covered 
by  the  Regulatory  FlexibUity  Analysis 
and  Ffaial  Supplemental  Environmental 
Impact  Statement  prepared  for  the 
framework  amendment  to  the  FMP. 
These  actions  impose  no  information 
collection  requlrnnents  under  the 
Paperwwk  Reduction  Act 

Section  661.23  of  the  ocean  salmon 
regulations  states  that  actions 
establishing  or  adjusting  management 
measures  each  year  will  be  by  notice 
filed  writh  the  Fedacal  Ragistar  and  will 
invite  public  comments  prior  to  the 
effective  date.  If  the  Secretary 
determines,  for  good  cause,  that  a  notice 
must  be  issued  without  affording  a  prior 
opportunity  for  public  comment, 
comments  on  the  notice  will  be  received 
by  the  Secretary  for  a  period  of  15  days 
after  the  filing  of  the  notice  with  the 
Federal  Register. 

The  Secretary  has  determined  that 
time  does  not  permit  a  comment  period 
prior  to  the  date  these  management 
measures  must  be  in  effect  Although 
these  management  measures  were 
recommended  at  the  November  13-16. 
1990,  Council  meeting,  NMFS  delayed 
their  publication  pending  agency 
approval  of  the  final  Biological  Opinion 
prepared  under  the  section  7 
consultation  process.  At  this  time,  it 
appears  that  the  Biological  Opinion  will 
not  be  approved  before  the  previously 
announced  season  opening  date  of 
February  16, 1991.  Therefore,  this  action 
is  being  taken  immediately  to  minimize 
any  potential  impacts  of  the  ocean 
salmon  fishery  identified  in  the  draft 
Biological  Opinion.  In  the  event  the 
conservation  recommendations  in  the 
final  Biological  Opinion  are  not 
consistent  with  the  management 
measures  in  tliis  notice,  the  Coimcil  will 
consider  reinitiation  of  the  section  7 
consultation  process.  Comments  on  this 
notice  will  be  accepted  for  15  days  after 
the  effective  date  of  this  notice. 

The  public  has  had  opportunity  to 
comment  on  these  management 
measures  during  their  development  The 
pubUc  participated  in  the  November 
Council.  Salmon  Technical  Team, 
Salmon  Advisory  Subpanel,  and 


Scientific  and  Statistical  Committee 
meetings. 

List  of  Subjects  in  80  CFR  Part  861 

Fisheries,  Fishing.  Indians. 
Aoihoiity:  16  U3.C  1801 0t  ttq. 
Dated'  February  IS,  1991. 
loeP.dam, 

Acting  Dinctor  ofOffict  Fiah»rie$, 
Conaervation  and  Managtment,  National 
Marine  Fisheries  Service. 
[FR  Doc  91-4174  Filed  »-15-01:  4:19  pm] 
iHjjNa  cone  ssis-ss-M 


50  CFR  Part  675 
[Doefcci  N&  901 190-1(n9] 

QroundfMi  of  th»  Baring  8««  and 
AlMtian  iaiandt  ATM 

AOUtCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Notice  of  closure  to  directed 
fishing  in  the  Bering  Sea  subarea. 

•UMMARY:  The  Director,  Alaska  Region. 
NMFS  (Regional  Director),  bas 
determined  that  the  first  quarter  primary 
apportionment  of  halibut  for  the 
"Domestic  Annual  I'rocessing  (DAP) 
other  fishery"  will  soon  be  reached.  The 
Secretary  of  Commerce  is  prohibiting 
directed  fishing  for  pollock  and  Pacific 
cod  by  vessels  using  non-pelagic  trawl 
gear  in  Zones  1  and  2H  of  the  Bering  Sea 
subarea  from  12:00  noon,  Alaska  local 
time  (A.Lt).  February  17, 1991,  through 
24:00,  March  31, 1991.  This  action  is 
necessary  to  prevent  the  first  quarter 
primary  apportionment  of  halibut  to  the 
"other  fishery"  bom  being  exceeded 
before  the  end  of  the  first  quarter.  The 
intent  of  this  action  is  to  ensure 
optimum  use  of  groundfish  while 
conserving  Pacific  halibut  stocks. 

cmcnvi  DATK  12:00  noon,  AJ.t, 
February  17, 1991,  through  24:00,  March 
31, 1991. 

FOR  nNTTHM  INPOmiATION  CONTACT: 
Jessica  A.  Gharrett  Resource 
Management  Specialist  NMFS,  907-586- 
7228. 

suPMMmTAiiv  mmmmation:  The 

Fishery  Management  Plan  for  the  Bering 
Sea  and  Aleutian  Islands  Area  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  within  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  (6SAI)  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Coimcil  and  was 
implemented  by  regulations  appearing 
at  50  CFR  611.93  and  parts  620  and  675. 


Amendment  16  to  the  FMP  (56  FR 
2700,  January  24, 1991)  established  PSC 
limits  of  red  king  crab  and  C  bairdi 
Tanner  crab  in  specific  zones  of  the 
Bering  Sea  subarea,  and  for  Pacific 
halibut  throughout  the  BSAI  area.  Under 
1 675J21(a)(4],  the  primary  PSC  limit  of 
Pacific  halibut  while  conducting  any 
DAH  trawl  fishery  for  groundfish  in  the 
BSAI  during  any  fishing  year  is  4,400 
metric  tons  (mt).  Furdier,  1 675Jn(b)(l) 
provides  that  the  PSC  limit  of  Pacific 
halibut  be  further  apportioned  into 
bycatch  allowances,  one  of  which  is 
assigned  to  the  "DAP  other  fishery." 
Within  the  "DAP  other  fishery,"  the 
halibut  bycatch  allowance  is  further 
allocated  on  a  seasonal  basis.  The  final 
notice  of  initial  specifications  of 
groundfish  for  the  BSAI  lot  1991 
published  February  15, 1991  (56  FR 
6290),  established  the  1991  primary 
Pacific  halibut  allowance  for  the  "DAP 
other  fishery"  at  2,667  mt,  and  the  first 
quarter  seasonal  apportionment  of  that 
allowance  at  1,200  mt 

Under  1 675.21(c)(2)(iii),  if  the 
Regional  Director  (Director)  determines 
that  U.S.  fishing  vessels  using  trawl  gear 
will  catch  the  seasonal  apportionment  of 
the  primary  PSC  allowance  of  Pacific 
halibut  in  Uie  Bering  Sea  and  Aleutian 
Islands  Management  Area  while 
participating  in  the  "DAP  other  fishery," 
the  Secretary  will  publish  a  notice  in  the 
Fedatal  Register  closing  Zones  1  and  2H 
for  the  remainder  of  the  season  to  DAP 
trawl  vessels  using  other  than  pelagic 
trawl  gear  in  the  combined  directed 
fishery  for  pollock  and  Pacific  cod. 

The  Director  has  determined  that  the 
first  quarter  apportionment  of  the 
primary  PSC  allowance  of  Pacific 
halibut  for  the  "DAP  other  fishery"  will 
be  reached  on  February  17, 1991.  The 
Secretary  of  Commerce  is  prohibiting 
directed  fishing  for  pollock  and  Pacific 
cod  in  the  aggregate  by  DAP  vessels 
using  trawl  gear  other  than  pelagic  trawl 
gear  in  Zones  1  and  2H  of  the  Bering  Sea 
subarea  bom  12:00  noon,  Alaska  local 
time  (A.l.t),  February  17, 1991,  through 
24:00,  March  31, 1991.  In  accordance 
with  i  675.21(c)(2)(iii},  the  aggregate  of 
pollock  and  Pacific  cod  must  comprise 
less  than  20  percent  of  the  aggregate 
amount  of  the  another  groundfish  or 
groundfish  products  retained  by  the 
vessel  during  a  weekly  reporting  period. 

Classification 

This  action  is  taken  under  f  675.21 
and  complies  with  Executive  Order 
12291. 

List  of  SubjecU  in  50  CFR  Part  675 

Fish,  Fisheries,  Recordkeeping  and 
reporting  requirements. 
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Authority:  16  U.S.C.  1801  et  acq. 

Dated:  February  15, 1991. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-4164  FUed  2-15-91:  3:46  am] 
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Proposed  Rules 


Thit  taction  of  th«  FEDERAL  REGISTER 
contains  noticaa  to  tha  pubHc  of  tha 
proposad  isauanca  of  rules  and 
ragulationa.  Tha  purpoaa  of  these  notices 
is  to  give  intarastad  persons  an 
opportunity  to  participata  in  tha  rule 
malung  prior  to  tha  adoption  of  tha  final 
njles. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  1000  and  1002 
(Doekat  No.  •2N-02731 

Records  and  Reports  Rsguiations  for 
Radiation  Emitting  Electronic 
Products;  Extension  of  Comment 
Period 

aocnCy:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  extension  of 

comnient  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  the 
conmient  period  for  the  proposed  rule 
which  is  amending  its  regulations 
regarding  the  requirements  for 
recordkeeping  and  reporting  of  adverse 
experience  and  other  information 
relating  to  radiation  emitting  electronic 
products.  FDA  is  extending  the  comment 
period  in  response  to  a  request  by  an 
electronics  association. 
OATCS:  Comments  by  March  25, 1991. 
ADOncsSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  M.  Sheehan.  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
4874. 

SUPPICMCNTARV  INFORMATION:  In  the 
Federal  Register  of  October  25, 1990  (55 
FR  43066),  FDA  published  a  proposed 
rule  amending  its  regulations  regarding 
the  requirements  for  recordkeeping  and 
reporting  of  adverse  experiences  and 
other  information  relating  to  radiation 
emitting  electronic  products.  Interested 
persons  were  given  until  January  22, 
1991.  to  comment. 

FDA  has  received  a  request  for  a  30- 
day  extension  of  the  comment  period  to 


assure  adequate  time  for  preparation  of 
comments.  Accordingly,  FDA  finds 
under  section  520(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C 
360j(d])  that  there  is  good  cause  for  such 
an  extention. 

Interested  persons  may,  on  or  before 
March  25, 1991,  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above)  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Recieved 
comments  may  be  seen  in  the  o^ice 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  February  15, 1991. 
Gary  Dykstra, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc  91-4200  Filed  2-21-91;  8:45  am] 
iNijNO  cooe  41tO-01-« 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CQ01  91-001] 

SAFETY  ZONE:  NARRAQANSETT  BAY, 
QUONSET  POINT.  Rl 

AQENCY:  Coast  Guard,  E)OT. 

ACTION:  Notice  of  proposed  rule  making. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish  a 
temporary  safety  zone  on  July  28,  27, 
and  28, 1991  at  Quonset  Point,  North 
Kingstown,  RI.  This  temporary  Safety 
Zone  will  only  be  in  effect  while  the 
"Quonset  International  Charity 
Airshow"  is  in  progress.  The  zone  is 
needed  to  protect  pleasure  craft  from 
potential  hazards  associated  with  an 
airshow.  Entry  into  the  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Providence,  Rhode 
Island. 

DATCS:  Comments  must  be  received  on 
or  before  April  8. 1991. 
ADORtSSES:  Conmients  should  be 
mailed  to  Captain  of  the  Port  U.S.  Coast 
Guard  Marine  Safety  Office,  Jolin  O. 
Pastore  Fed.  Bldg.,  Providence,  RI  02903- 
1790.  The  comments  and  other  materials 
referenced  in  this  notice  will  be 
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available  for  inspection  and  copying  at 
the  above  address.  Normal  office  hours 
are  between  8  a.m.  and  4  p.m.  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand  delivered 
to  this  address, 

FOR  FURTHER  INFORMATION  CONTACT: 
Ueutenant  M.  P.  O'Malley,  USCG,  c/o 
Captain  Of  The  Port  U.S.  Coast  Guard 
Marine  Safety  Office,  John  O.  Pastore 
Fed.  Bldg.,  Providence,  RI  02903-1790. 
telephone  (401)  528-5335. 

SUPPtEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  by 
(CGDl  91-001),  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment. 

The  regulations  may  be  changed  in' 
light  of  the  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Infonnation 

The  drafters  of  this  regulation  are 
Lieutenant  M.  P.  O'Malley,  project 
officer  for  the  Captain  of  the  Port,  and 
Lieutenant  R.  E.  Korroch,  project 
attorney,  for  the  First  Coast  Guard 
District  Legal  Office. 

Discussion  of  Proposed  Regulations 

On  July  26,  27,  and  28, 1991  the 
Captain  of  the  Port  Providence,  RI,  is 
considering  establishing  a  temporary 
safety  zone  in  Narragansett  Bay  at 
Quonset  Point  North  Kingstown,  RL 
extending  1,000  yards  south  from 
Quonset  Point  Jetty,  east  to  Buoy  #05, 
northwest  to  Buoy  #08,  north  to  Buoy 
#12  and  northwest  to  Pier  #1  Davisville 
Depot.  This  safety- zone  is  intended  to 
protect  pleasure  craft  &t)m  potential 
hazards  associated  with  an  airshow. 

Entry  into  this  zone  will  be  prohibited 
unless  authorized  by  the  Captain  of  the 
Port,  Providence,  Rhode  Island.  This 
regulation  is  issued  pursuant  to  33 
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I  I.S.C  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  Februry  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  Since  the 
impact  of  these  regulations  is  expected 
to  be  minimal,  the  Coast  Guard  certifies 
tht  they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Security  measures,  Vessels, 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  part 
165  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l{g). 
6.04-6,  and  160.5. 

2.  A  new  S  165.T01-01  is  proposed  to 
be  added  to  read  as  follows: 


§165.T01-01    Safety  Zone:  Narragansett 
Bay.  Ouonsat  Point,  RL 

(a)  Location:  The  follovdng  area  is  a 
safety  zone: 

(1)  From  Quonset  Point  Jetty, 
extending  1000  yards  south  to  (41-34- 
41N.  71-24-41W),  east  to  Quonset 
Channel  Buoy  #05,  northwest  to  Buoy 
#08,  north  to  Buoy  #12,  and  northwest 
to  Pier  #1  Davisville  Depot 

(b)  Effective  date:  This  regulation 
becomes  effective  at  12:00  noon  to  6  p.m. 
July  26,  27,  and  28, 1991  unless  otherwise 
determined  by  the  Captain  of  the  Port 
due  to  local  conditions  during  the  race. 

(c)  Regulations:  The  general 
regulations  governing  safety  zones 
contained  in  §  165.23  apply. 

Dated:  January  17, 1991. 
E.|.  WillianiB,  m. 

Captain,  U.S.  Coast  Guard  Captain  of  the 
Port,  Providence,  RI. 
(FR  Doc.  91-4256  Filed  2-21-91;  8:45  am] 
eiLUNO  COOE  4aio-i«-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-25,  RM-7219] 

Radio  Broadcasting  Servicss; 
Headland,  AL,  and  Ctiattahooches,  FL 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by 
Chattahoochee  Broadcast  Associates 
seeking  the  substitution  of  Channel 
287C3  for  Channel  287A  at 
Chattahoochee  and  the  reallotment  of 
Channel  287C3  from  Chattahoochee. 
Florida  to  Headland,  Alabama,  as  that 
community's  first  local  FM  transmission 
service,  and  the  modification  of  its 
construction  permit  for  Station 
WUMG{FM)  to  specify  the  higher  class 
channel  and  new  community  of  license. 
Channel  287C3  can  be  allotted  to 
Headland  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  9.8  kilometers  (6.1  miles) 
southeast  to  avoid  a  short-spacing  to 
Station  WOAB,  Channel  285A,  Ozark. 
Alabama.  The  coordinates  are  North 
Latitude  31-16-19  and  West  Longitude 
85-17-46.  In  accordance  with  1.420(i)  of 
the  Commission's  Rules,  we  will  not 
accept  competing  expressions  of  interest 
in  use  of  Channel  287C3  at  Headland  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  April  8, 1991,  and  reply  comments 
on  or  before  April  23, 1991. 
ADDRESSES:  Federal  Communications 
Commission,  Wasliington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultants,  as  follows:  Linda  J.  Eckard, 
MuUin,  Rhyne,  Emmons  and  Topel.  P.C, 
1000  Connecticut  Avenue,  NW.,  suite 
500.  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Ftoposed  Rule  Making.  MM  Docket  No. 
91-25,  adopted  February  1, 1991,  and 
released  February  15, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
.Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 


be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW,.  suite  140, 
Washington.  DC  20037, 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Andrew ).  Rliodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
(PR  Doc.  91-4147  Filed  2-21-91;  8:45  am] 
BiLUNG  cooE  sria-oi-M 


47  CFR  Part  73 

[MM  Doctcet  No.  90-490;  RM-7394] 

Radio  Broadcasting  Services;  Fort 
Ann,  NY 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  dismissal  of. 

SUMMARY:  The  Commission  dismisses 
the  request  of  Harvest  Broadcasting 
Services  to  allot  Channel  253A  to  Fort 
Ann,  New  York,  as  the  community's  first 
local  FM  service,  since  no  expression  of 
continuing  interest  was  received.  With 
this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro.  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  8 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-490. 
adopted  January  31. 1991,  and  released 
February  14. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service  (202) 
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857-3aoa  2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037. 

Lkt  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 
Federal  Communications  Commission. 
Andnw  |.  RhodM, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau, 
[FR  Doc  91-4146  Filed  2-21-91;  8:45  am] 
HUMQ  COM  Sni-SI-lt 

47CFRPart73 

[MM  Docket  No.  91-24,  RM-75961 

Radio  Broadcasting  Sarvicas;  Canton, 
SO 

AOINCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

tUMMAWY;  The  Commission  requests 
comments  on  a  petition  by  Dallas  M. 
Tarkenton  seeking  the  substitution  of 
Channel  274C2  for  Channel  274A  at 
Canton,  South  Dakota,  and  the 
modification  of  his  construction  permit 
for  Station  KDCS  to  specify  operation  on 
the  higher  powered  channel.  Channel 
274C2  can  be  allotted  to  Canton  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
20.5  kilometers  (12.7  miles)  north  to 
accommodate  petitioner's  desired 
transmitter  site.  The  coordinates  for 
Channel  274C2  at  Canton  are  North 
Latitude  43-29-00  and  West  Longitude 
96-38-00.  In  accordance  with  S  l'420(g] 
of  the  Conmiission's  Rules,  we  will  not 
accept  competing  expressions  of  interest 
in  use  of  Channel  274C2  at  Canton  or 
require  the  petitioner  to  demonstrate  the 
availabiUty  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  April  8, 1991,  and  reply  comments 
on  or  before  April  23, 1991. 
ADOHESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  Hling  conunents  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  Dallas  M.  Tarkenton,  100 
Wexford  Place.  Athens.  Georgia  30606 
(Petitioner). 

FON  nNITNCn  INFORMATION  CONTACT 
Leslie  K.  Shapiro.  Mass  Media  Bureau 
(202)  834-«530. 

SUPM^MENTAnV  INFORMATION:  This  is  a 
synoposis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-24  adopted  February  1. 1991,  and 
released  February  15. 1991.  The  full  text 
of  this  Commission  decision  is  available 


for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service  (202)  857-3800, 
2100  M  Street  NW..  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  notice  of  proposed 
rule  making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

Ust  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Andrew  ].  Rhodes. 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
(FR  Doc  91-4148  Filed  2-21-91;  8:45  am] 
MLLMO  cooc  n^^-9^^^^ 


DEPARTIHENT  OF  TRANSPORTATION 

Rasaarch  and  Special  Programs 
Adminiatration 

49  CFR  Parta  173  and  178 

[Docket  Na  HM-74A;  Notk;«  No.  76-1A] 

Wltttdrawal  of  Propoaal;  Inapactlon 
and  Taating  of  Domestically 
Manufactured  Low«Praaaura 
Compraaaed  Qaa  Cytindera  by 
independent  Inapactlon  Agencies 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Revised  notice  of  proposed  rule; 
withdrawal. 

summary:  RSPA  is  withdrawing  a 
revised  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  under 
Docket  HM-74,  Notice  78-1,  on  January 
13. 1976  (41  FR  1919),  which  was  later 
placed  in  Docket  HM-74A,  Notice  76- 
lA.  on  March  17. 1976  (41  FR  11179).  The 
proposed  rule  would  have  revised 
requirements  in  the  Hazardous 
Materials  Regulations  (HMR:  49  CFR 
parts  171-180)  pertaining  to  the 
manufacture  of  low-pressure  DOT 
speciHcation  cylinders  by  requiring  the 


inspections  and  testing  to  be  performed 
by  independent  inspection  agencies 
approved  by  DOT.  A  fmal  rule  was 
never  issued  under  Docket  HM-74A. 
This  action  to  withdraw  the  proposed 
rule  is  being  taken  because  of  the 
extended  period  of  inactivity  under 
Docket  HM-74A. 

FOR  FURTHER  INFORMATION  CONTACT 

Hattie  L  Mitchell.  (202)  366-^88.  Office 
of  Hazardous  Materials  Standards, 
Research  and  Special  Programs 
Administration,  Washington.  DC  20590- 
0001. 

SUPPUEMENTARY  INFORMATION:  On 

January  13. 1976,  a  revised  notice  of 
proposed  rulemaking,  published  in  the 
Federal  Register  (41  FR  1919]  under 
Docket  HM-74.  Notice  No.  76-1, 
solicited  comments  concerning  proposed 
amendments  that  would,  in  part, 
discontinue  the  existing  authority  for 
using  "interested"  inspectors  to  perform 
inspections  and  testing  of  domestically 
manufactured  low-pressure  gas 
cylinders.  In  response  to  requests  for 
extension  of  time  to  submit  comments 
concerning  that  part  of  Docket  HM-74. 
Notice  76-lA  was  published  in  the 
Federal  Register  (41  FR  11179)  on  March 
17, 1978.  severing  that  part  of  Docket 
HM-74  and  placing  it  in  Docket  HM- 
74A.  At  issue  was  whether  better 
compliance  with  the  applicable 
requirements  for  manufacturing  low- 
pressure  cylinders  would  be  achieved  if 
the  manufacturing  inspections  and 
testing  were  performed  by  independent 
inspection  agencies,  i.e..  disinterested 
inspectors,  rather  than  by  the  cylinder 
manufacturer's  own  employees,  i.e.. 
interested  inspectors.  The  proposed  rule 
would  have  revised  requiiements  in  49 
CFR  parts  173  and  178  pertaining  to  the 
manufacture  of  low-pressure  DOT 
cylinders  within  the  United  States,  by 
discontinuing  the  current  authority  for 
using  employees  of  the  cyhnder 
manufacturer  to  perform  the  inspections 
and  testing.  Instead,  such  inspections 
and  testing  would  have  been  performed 
by  independent  inspection  agencies 
approved  by  the  DOT. 

RSPA  received  eight  writen  comments 
to  Docket  HM-74A  and  accepted  six 
oral  presentations  at  a  public  hearing. 
These  comments  were  from  trade 
associations  and  manufacturers  of  low- 
pressure  cylinders;  none  supported  the 
proposed  rule.  Commenters  based  their 
objections  to  the  proposed  rule  on 
increased  costs  for  using  an  independent 
inspection  agency  and  the  over-all 
satisfactory  safety  record  of  the 
domestic  low-pressure  cylinder 
industry.  Since  publication  of  the  notice, 
further  action  has  been  delayed  due  to 
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other  organizational  priorities.  Because 
of  the  exended  period  of  inactivity, 
RSPA  is  terminating  rulemaking  action 
under  Docket  HM-74A.  However,  this 
action  does  not  preclude  RSPA  from 
addressing  this  issue  in  a  future 
rulemaking  action. 

In  consideration  of  the  foregoing,  that 
portion  of  the  revised  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  January  13. 1976  (41  FR 
1919).  under  Docket  HM-74,  Notice  76-1 
that  was  severed  and  placed  in  Docket 
HM-74A  by  Notice  76-lA  on  March  17. 
1979  (41  FR  11179).  is  hereby  withdrawn. 

Issued  in  Washington,  DC  on  February  15, 
1991,  under  authority  delegated  to  49  CFR 
parti. 

Alan  L  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

(FR  Doc  91-4250  Filed  2-21-91;  8:45  am] 
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Federal  Highway  Adminiatration 

49  CFR  Part  355 

[FHWA  Docket  Na  MC-91-7] 

RIN2125-AC11 

Compatibility  of  State  Safety 
Requirementa  Affecting  Interstate 
Commercial  Motor  Vetticies 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTKMl:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FHWA  is  requesting 
comments  from  all  interested  parties 
regarding  the  continuing  review  of  State 
safety  requirements  affecting  interstate 
motor  carrier  operations  leading  to 
possible  preemption  of  those  found  to  be 
incompatible  with  Federal  regulations. 
In  a  report  to  the  Secretary  of 
Transportation,  the  Commercial  Motor 
Vehicle  Safety  Regulatory  Review  Panel 
(Safety  Panel)  recommended  that  the 
FHWA  establish  procedures  for  States 
to  review,  analyze,  and  certify 
compatibility  of  State  safety 
requirements  with  Federal  regulations 
promulgated  under  the  Motor  Carrier 
Safety  Act  of  1984.  This  proposed  rule 
includes  guidelines  for  continuous 
regulatory  review  of  State  laws  and 
regulations  by  States  and  establishes 
deadlines  for  States  to  achieve 
compatibility  with  the  Motor  Carrier 
Safety  Regulations  with  respect  to 
interstate  commerce. 
DATES:  Conunents  must  be  received  on 
or  before  April  23. 1991. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC-91- 


7.  room  4232.  HCC-10.  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Commenters 
may.  in  addition  to  submitting  "hard 
copies"  of  their  comments,  submit  a 
floppy  disk  (either  1.2Mb  or  360Kb 
capacity)  in  a  format  that  is  compatible 
with  popular  word  processing  programs 
such  as  WordPerfect  WordStar,  or 
MacWord.  The  software  used  should  be 
identiHed  by  the  commenter  (e.g.. 
WordPerfect  5.0).  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.  e.t..  Monday 
through  Friday,  except  legal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  H.  Blount,  Standards 
Development  Division  (202)  366-2981.  or 
Mr.  Thomas  P.  Holian.  Office  of  the 
Chief  Counsel  (202)  366-1350,  Federal 
Highway  Administration,  400  Seventh 
Street  SW..  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  e.t..  Monday  through  Friday,  except 
legal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

Following  the  direction  of  the  Motor 
Carrier  Safety  Act  of  1984  (Pub.  L  98- 
554, 98  Stat.  2832)  (MCSA).  the  Secre'iry 
of  Transportation  established  the  Sa.ety 
Panel  to  review  the  compatibility  of 
State  motor  carrier  safety  regulations 
affecting  interstate  operations  with 
Federal  regulations,  and  to  recommend 
whether  the  Secretary  should  initiate 
rulemaking  action  to  preempt  specific 
State  requirements  deemed 
incompatible  Mrith  the  Federal  safety 
requirements.  The  Safety  Panel  included 
representatives  fixim  the  motor  carrier 
industry,  labor.  State  governments,  and 
other  safety  interests. 

The  Safety  Panel  viewed  its  role  and 
responsibility  in  the  broader  context  of 
the  need  for  greater  uniformity  among 
State  requirements.  The  FHWA  believes 
uniform,  compatible  safety  requirements 
are  important  to  facilitate  the  safe  and 
orderly  movement  of  property  and 
passengers,  -improve  the  efficiency  of 
safety  enforcement  activities,  and 
reduce  the  burden  on  interstate  motor 
carriers.  Congress  has  indicated  through 
its  legislative  path  since  1980  a  strong 
interest  in  uniformity  among  State  and 
Federal  motor  carrier  safety 
requirements.  In  addition  to  the  MCSA. 
a  number  of  other  legislative  initiatives 
aimed  at  achieving  uniformity  were 
enacted  in  this  decade,  both  before  and 
after  the  MCSA.  Principal  among  these 


were  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP)  and  the 
Commercial  Drivers  License  program 
(CDL). 

Motor  Carrier  Safety  Assistance 
Program  (MCSAP) 

Congress  established  the  MCSAP 
under  the  Surface  Transportation 
Assistance  Act  of  1982  (Pub.  L  97-424,     ' 
96  Stat.  2097).  As  a  condition  for 
receiving  MCSAP  funding,  the  1982  Act 
requires  a  State  to  adopt  and  enforce 
safety  requirements  compatible  with  the 
Federal  safety  regulations  on  all  motor 
carrier  operations. 

Commercial  Driver's  License 
Requirements 

Under  the  Commercial  Motor  Vehicle 
Safety  Act  of  1986  (title  XU  of  Pub.  L 
99-570, 100  Stat.  3207-170),  the  FHWA 
established  minimum  Federal  standards 
in  1988  for  States  to  follow  when  testing 
and  licensing  commercial  motor  vehicle 
drivers.  These  requirements  ensure  that 
each  driver  of  commercial  motor  vehicle 
has  only  one  driver's  license  and  is 
qualified  to  operate  the  vehicle. 

Review  of  State  and  Federal  Safety 
Requirements 

States  submitted  their  interstate  motor 
carrier  safety  laws  and  regulations  to 
the  Safety  Panel.  The  Safety  Panel 
determined  which  laws  and  regulations 
pertained  to  commercial  motor  vehicle 
safety.  The  Safety  Panel  considered  if 
such  laws  or  regulstions  (1)  had  the 
same  effect  as,  (2)  were  less  stringent 
than,  or  (3)  were  additional  to  or  more 
stringent  than  the  regulation  issued  by 
the  Secretary  under  section  206  of  the 
Motor  Carrier  Safety  Act  of  1984. 

The  Safety  Panel  initially  inventoried 
and  reviewed  over  70,000  individual 
State  safety  requirements  affecting 
interstate  motor  carrier  operations. 
Based  upon  its  comparison  of  State  and 
Federal  safety  requirements,  the  Safety 
Panel  found  that  these  requirements 
have  more  in  common  than  they  do  in 
diversity. 

The  Safety  Panel  decided  to 
concentrate  on  the  broad,  cross-cutting 
effects  of  the  States'  safety 
requirements,  particularly  those 
requirements  that  were  less  stringent 
than  the  Federal  requirements,  to 
identify  and  eliminate  major  differences. 
In  February  1989.  the  FHWA  sent  a 
letter  to  the  Governor  of  each  State  and 
the  Mayor  of  the  District  of  Columbia 
informing  them  of  areas  of 
incompatibiUfy  that  the  Safety  Panel 
had  identified.  During  their  1989 
legislative  sessions,  several  States 
changed  their  motor  carrier  safety  laws 


to  become  compatible  with  the  Federal 
requirenientB. 

Based  upon  the  findings  and  results 
received  in  response  to  these  letters  and 
other  informatioa  available  throofh 
MCSAP,  the  Safety  Pane)  prepared  a 
report  to  the  Secretary  of  Transportation 
on  the  status  of  the  compatibility 
between  State  and  Federal  safety 
requirements,  and  submitted  it  in 
October  1990.  A  copy  of  the  report 
"Achieving  Compatibility  of  State  and 
Federal  S^cty  Requirements"  is 
available  for  review  in  the  docket 

Table  1  contains  the  Safety  Panel's 
findings  which  have  been  updated  by 
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the  FHWA  since  the  final  report  was 
published.  It  nflecti  recent  dianges  by 
State  legislatures  to  bring  their 
interstate  motor  carrier  laws  and 
requirements  into  compatibility  and 
other  information  available  to  the 
FHWA  through  MCSAP.  As  of  February 
1991,  thirty-five  States  have  compatible 
interstate  motor  carrier  safety 
requirements. 

The  Safety  Panel  racommended  that 
remaining  incoo^Mitible  requirements 
should  not  be  in  effect  or  enforced  with 
respect  to  commercial  motor  vehicles 
operating  in  interstate  commerce  after 
July  1902.  It  also  recommended  that  the 


FHWA  establish  procedures  for  States 
to  contbiually  review  and  analyze  the 
compatibility  of  their  regulations  with 
the  Federal  raquirements.  The  FHWA 
supports  these  recommendations. 
Specifically,  comments  are  requested  on 
whether  Jidy  31. 1992.  is  a  reasonable 
deadline  for  States  to  correct  the 
incompatible  requirements  identified  in 
Table  1.  The  proposed  regulations 
include  the  procedures  that  States 
would  follow  for  the  continued  review 
and  analysis  of  the  compatibility  of  their 
regulations  with  the  Federal 
requirements. 


Table  1.— Compatibuty  of  State  REOumEMENTS 
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(1)  Emtptt  vaNdM  undsr  a  dsdvsd  mV«  of  20.000  pounds;  >  and  (2)  allowa  the  carrlar  to  dK^tvt  yaMda  watgM  VotOaC) 
«(Mn  in)sliiln()  N  ttttm  Sha  mtn^  wwMlecluiWi  grae*  vaNcia  «M«gM  rating  rataranoad  m  Fadarai  faqulraroants). 

(1)  ExaraplB  wacfcara  Sam  a*  iai»*anianfc  (and  pole  talara  ftem  braka  raqulramanta  Airtng  daySgM  howa);  (2)  aMinpta 
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atone,  ouahad  atona^  ml  abntw  WBliriBla;  and  (3)  anfnpto  prtMta  carrtara  ol  ahaNftah  and  unproeaaaad  agrteuRurat 
cuiawodWaa.  cnSr^y  »»aatocl(.  cowmaidat  ISrtfaara.  pwtabilcatod  homaa,  and  achool  cWldraa 

(1)  Haa  not  adoptod  raqubamanto  tor  n»o«aa  aMgM  auclia  aanapertlng  nonhazardoua  matariaia;  (2)  daaa  ml  taqdf  ril  awtor 
cmtara  to  airintoln  conviato  drtvar  quaWh^ton  lltoa;  m  doaa  not  aatabBah  a  caMng  o(  2  houre  addad  drK^ 

dpafWt  whan  aAwaa  waaSiar  oondWona  ara  knotm  to  axiat:  (4>  doaa  not  p>ahM 
and  (S)  haa  no  raquiramani  on  tfta  axtiauat  aystam  dtocharga  location. 

wovnpcoDiv  wim  imfur  requwnsni*. 

•an  maior  ra^ilrainanto.  aMtou^  Dalania»a  anafiipla  vaNdes  under  26.000  pounda.' 

CotnpttHbis  wtlli  fnsior  fW|uiranMnli. 
Compsflbls  IMP  nui|Of  WQulwfwnlB. 


vNl  fTMlpOf  I 

(1)  AflowtJnM*HjtinQ  dtobtjtet  and  IndMdurt  wttfi  em^mcutm  diSMsat  lo  dhva  commercial  motor  imNcIm;  tnd  i2)  hM  no 
QTOM  voNdv  wviQhC  Of  dMiRM  ffHMdOM  OH  (vuhmMcIo  dvtvofv. 

CompoKio  wNh  mofor  roQunmonts* 
Compotiblo  vritti  mo^  foquirofnontB. 
Compotiblo  wfth  mo^or  lOQulromontB. 


iirt 


Now  Yorti.. 


CaroSaa.. 


ONo~ 


Compatkia  wWi  major  I   ^ 

(1)  Eaampta  chMlarad  buaaa  and  Mnaportars  of  U.S.  mail;  (2)  haa  oommarcial  zona  aMmpUon  tar  al  aanlare;  (3)  aiwmptt 
vahldaa  o«wiad  laaaad  or  oparalad  by  tannarB.  graupa  of  tannara.  Inoorporalad  tannara;  ar  eoopafattwa  aaaodailona  angagad 
m  tw  tanaportatlon  o«  agricuttural  cuitwwdMaa.  H)  aaampla  vaMdaa  uaad  axdualvaly  to  cany  products  and  auppNaa  to  and 
*«n  tanaa  or  to  wid  Ikm  daMaa  tar  lann  and  dairy  paipoaaa;  C5)  axampts  vahidaa  angagad  ki  haiMng  lartRzer.  toad  and 
JnaacSeldaa  m  bagai  conialnai*  or  In  bUk  to  daatarai  lam»  or  dakiaa;  (6)  aaampto  vaMctaa  oaad  anetaal^aly  to  dMIwto 
nawipvara;  and  (7)  aitampla  waMdaa  angagad  aacduaMly  m  hauHng  graval  or  oOwr  unraanutactaad  road  buMng  maiaflals 
or  vaMdaa  angagad  In  heuing  manutactorad  road  buSdbig  matadala. 

(1)  Eaanvto  vaNdaa  undar  1^000  pounda;  >  (2)  aNampla  vaNdaa  eH  60.000  pounda  or  laaa  franaporting  soM  waata;  (3) 
vaNdaa  48.000  pounda  or  taaa  wiMn  vaNdaa  ara  daalgnliirt  tor  farm  uaa  (by  taOar  F  on  loanaa  ptato);  and  (4) 
Mtara  wttan  towed  toy  vaNdaa  wMh  F  plato  (aaoapl  vaNdaa  franapomng  tarttbar),  and  aaiwpuHliig  propana  tanlia 
80  pounda  ar  laaa. 

^^OanDOODiO  VN^R  ^mOIOv  rOQUi^V^nOOvS* 

(1)  Eaampto  tarm  kucka  AOOO  pounda  or  taaa,  IquU  pabotoum.  Iquid  patrolaum  gaa  tanka  taaa  than  3,500  gaflona.  tartittzar  and 

e^ilpwam  In  uNta  with  a  capacity  ol  3.500  gaflona  or  taaa;  and  (2)  aaampta 
faqulramants,  drivar'a  racord  of  duly  slatua.  and  drivar  vaNcta 


dMara  ol  lann 

I  major  laquiranianla. 


ConpaSbta  wMh  ntojor 
Haanoladopli 
(1>  Haa  not  adopted  drtvar 
taeal  S4  oonaaouSva  howa  or.  In  a 

■  and  (3)  raqubaa  drtvara  to 
iMi  major 


tor  driwara  ol  vaNcles  transporting  nonhazardoua  matarialK  (2)  raquna  al 
and  praNNta  driving  attar  60  hours  driving  Uma  m  a  caiandar  waah  (Sunday- 
on  raoord^fduly  slatua  Iha  Oma  that  tha  drtvar  eroaaaa  the  Slato  Ina.' 


CompotibM  wNh  mo^Of  roQulPimonti* 

Km  not  odoplod  pohodto  voNdo  Impoctfon  roqutfomofitt. 
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Table  1— Compatibility  of  State  Requirements— Continued 


Stato 


rindkiga 


Oregon 

Ponnaylvanta.... 
Rhode  latand.... 
South  Carolina. 
South  Dakota... 

Tennessaa.^ 

Texas -«....... 

Uta^ 


Varmofrt 

Virginia 

Washington.. 


West  Virginia 

Wisconsin „. 

Wyoming 

District  ol  Cohjmbta.. 


Compatibta  with  major  raqulramenta. 

Compatibta  with  major  raqulraments. 

Compatibta  with  major  requiramanta. 

Compatibta  with  mi^or  raqulramenta.  , 

Compatibta  with  irayor  requirements. 

Exernpta  farm  veNdea  from  aM  requirements. 

Compatibta  with  major  requirements. 

Compatibta  with  major  requirements. 

Does  not  have  safety  requirements  for  nonhazardous  material  carriers. 

Compatibta  with  major  raqulraments,  although  VIrginta  exempts  vehicles  under  26,000  pounds.' 

(1)  Exempta  essential  aarvioea  (fir».protaction  and  medk:al  sennces)  and  private  utility  companies  from  driver  qualification 
requiramanta  whita  provktng  or  restoring  those  services  during  an  emergency  or  outage  conditton;  (2)  exempts  for-hire  carriers 
operating  undar  tfwir  own  permit  from  driver  qualification  requirementa;  (3)  doea  not  raquira  driver  vehlcta  inspection  reports 
from  for-hira  motor  carrlera  If  no  defects  are  found;  (4)  has  not  adopted  the  Federal  dato  tor  grandfathering  driven  who  were 
not  emptoyed  befora  January  1,  1971  from  requirements  relating  to  appficationa  ol  employment,  investigations  and  irtquiries, 
road  teata,  and  written  examirtations;  and  (5)  has  not  adopted  Part  390  (General  Raqdremarrts). 

Exempta  atraight  tnx:ks  of  private  earners  transporting  excavating  equiJMnent,  and  for-hira  carrtara  tranaporting  U.&  maH  or 
newspapers. 

CompatS>ta  with  major  requirements. 

ComfMtibto  with  major  requirements. 

Haa  not  adopted  compatibto  aafety  requirements. 


•The  FHWA  doea  not  expect  a  State  to  modify  Ita  weight  threshoM,  pending  the  outcome  of  the  FHWA's  rulemaking  on  the  weight  threshold  used  for  defining  a 
commercial  motor  vehksie. 

'  In  August  1990.  New  Yortt  amended  its  statutes  to  eliminate  these  differences.  This  change  allows  new  regulations  to  be  pronuilgatad. 


Discussion 

The  purpose  of  this  NPRM  is  to  solicit 
comments  on  the  FHWA's  proposal  for 
continuous  regulatory  review  of  State 
laws  and  regulations  and  deadlines  for 
States  to  achieve  compatibility  with  the 
Federal  Motor  Carrier  Safety 
Regulations  with  respect  to  interstate 
commerce.  All  States  would  be  required 
to  continue  to  evaluate  their  safety 
requirements  affecting  interstate  motor 
carriers  and  to  submit  their  evaluations 
to  the  FHWA.  The  FHWA's  proposed 
guidelines  for  the  evaluations  are 
presented  in  the  appendix  to  this 
proposed  rule.  The  results  of  a  State's 
evaluation  must  indicate  whether  the 
State  has  any  law  or  regulation  affecting 
interstate  motor  carrier  operations 
which  the  State  considers  not 
compatible  with  Federal  safety 
requirements.  For  each  requirement  that 
is  not  compatible,  the  State  would 
identify  the  change(s)  it  needs  to  make 
to  achieve  compatibility  and  the  actions 
that  the  State  would  take  to  change  the 
requirements  (with  an  appropriate  time 
schedule). 

The  Governor,  the  State's  Attorney 
General  or  other  State  official 
speciHcally  designated  by  the  Governor, 
or  the  Mayor  of  the  District  of  Columbia 
or  the  Mayor's  representative,  will  be 
responsible  for  an  annual  evaluation  of 
State  laws  and  regulations.  Each  State 
participating  in  the  MCSAP  is  presently 
required  to  certify  that  it  is  enforcing 
safety  laws  and  regulations 
substantially  similar  to  and  consistent 
with  the  Federal  Motor  Carrier  Safety 
Regulations.  Under  the  proposed  rule, 
each  State  would  be  required  to  submit 


the  results  of  its  own  regulatory  review 
with  its  development  or  enforcement 
plan  during  the  annual  grant  appUcation 
process.  A  State  not  participating  in 
MCSAP  would  have  to  review  and 
analyze  its  safety  requirements  annually 
and  submit  the  results  to  the  motor 
carrier  representative  in  the  FHWA 
Division  Office  in  that  State. 

Section  208  of  the  MCSA  outlines  the 
procedures  which  the  FHWA  must  use 
to  make  incompatibility  determinations 
leading  to  preemption  of  a  State's  law  or 
regulation.  This  statutory  procedure 
provides  the  opportunity  for  anyone, 
including  a  State,  adversely  affected  by 
an  incompatibility  determination  and 
subsequent  preemption  to  petition  the 
Administrator  for  a  waiver  from  that 
determination.  Consistent  with  the 
statutory  design,  any  action  by  FHWA 
to  proceed  with  preemption  following  an 
incompatibility  determination  would 
include  a  notice  and  opportunity  for 
comment  process  during  which  time 
interested  parties  would  be  advised  of 
the  opportunity  to  petition  for  waivers. 

Impact  of  New  Federal  Requirements 
and  Changes  in  State  Regulations 

States  would  be  required  to  maintain 
compatibility  as  the  FHWA  establishes 
or  amends  requirements  in  the  Federal 
Motor  Carrier  Safety  Regulations. 
Generally,  the  States  would  have  up  to  3 
years  from  the  effective  date  of  the  new 
Federal  requirement  to  adopt  and 
enforce  compatible  requirements.  The 
FHWA  would  specify  the  deadline  when 
promulgating  futiu«  Federal  safety 
requirements.  This  timeframe  is 
consistent  with  recommendations  of  the 
Safety  Panel. 


If  a  State  changes  an  existing 
compatible  requirement  making  it 
incompatible  with  a  Federal  safety 
requirement,  then  the  FHWA  woidd 
make  an  incompatibility  determination 
and  initiate  action  to  preempt  the  State 
requirement. 

Relationship  of  Preemption  and  MCSAP 
Decisions 

The  FHWA  views  preemption  and 
funding  decisions  as  mechanisms  to 
achieve  compatibiUty.  A  finding  of 
incompatibility  through  the  preemption 
process  may  result  in  a  decision  to  deny 
the  State  funding  under  the  MCSAP. 
Preemption  and  funding  may  also  be 
independent  actions,  depending  on  the 
nature  of  the  compatibility  finding.  In 
some  cases,  the  State  may  have  to  agree 
to  adopt  compatible  requirements  before 
the  FHWA  would  approve  or  restore  the 
MCSAP  funding. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  action  imder  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  This  rulemaking  merely 
provides  an  orderly  process  for 
accomplishment  of  considerations  and 
subsequent  actions  specifically 
mandated  by  the  Motor  Carrier  Safety 
Act  of  1984.  A  regulatory  evaluation  is 
not  required  because  of  the  ministerial 
natiu%  of  this  action.  To  the  extent  that 
economic  impacts  occur,  they  would  be 
positive  in  that  safety  benefits  would 
outweigh  any  additional  cost  for 
implementation.  This  rulemaking  action 
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propose!  to  implement  the  ■tatutoqr 
mandate  by  achieving  uniformity  in  the 
nationwide  application  of  regulations 
effecting  commercial  motor  vehicle 
transportation,  enhancing  highway 
safety,  and  reducing  highway  accidents 
and  hazardous  materials  incidents. 
Compatible  safety  requirements  are 
necessary  to  facilitate  interstate 
commerce,  improve  the  efficiency  of 
safety  enforcement  activities,  and 
reduce  the  burden  on  interstate  motor 
curiers. 

For  the  above  reasons  and  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
(Fob.  L  96-364).  die  FHWA  hereby 
certifies  that  this  proposal,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-611). 
the  reporting  or  recordkeeping 
provisions  that  are  inchided  in  diis 
regulation  are  being  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (0MB). 

FedereiialB  Aseeeenient 

Executive  Order  12812  requires 
departments  and  agencies  to  consider 
the  federalism  implications  of  each 
proposed  regulation  and  to  prepare  a 
written  federalism  assessment  when  the 
impact  of  the  rule  would  be  significant 
However,  an  assessment  is  not 
necessary  where  agency  action  simply 
implements  a  specific  statutory 
mandate.  Section  208  of  the  Motor 
Carrier  Safety  Act  of  1984  (title  II  of  Pub. 
L  98-654. 98  Stat.  2829,  2838,  codified  at 
49  U.S.C  App.  2507]  directs  the 
Secretary  to  preempt  State  laws  or 
regulations  found  by  the  Safety  Panel  to 
be  incompatible  wiUi  the  requirements 
of  the  Act.  The  FHWA  is  publishing  this 
proposed  rule  to  comply  with  the 
mandate  of  section  208.  The  agency  has 
therefore  determined  that  a  federalism 
assessment  is  not  required. 

List  of  Subiects  Id  40  CFR  Part  955 

Highway  safety.  Motor  carriers. 
Reporting  and  recordkeeping 
requirements. 

(Catakig  of  Federal  Domestic  AaaitUnce    • 
Program  Number.  20217,  Motor  Cairiar 
Safety) 

Issued  on:  January  11. 1991. 
TJl-Lanoo. 

Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  chapter  III. 
subtitle  a  of  title  49.  Code  of  Federal 
Regulations,  by  adding  part  355  as 
follows: 


PART  ass-coypAimuTY  OF 

STATE  LAWS  AND  REOULATIONS 
AFFECT1NQ  INTERSTATE  MOTOR 
CARRIER  OPERATIONS 


Suopert  A^*QeiMfel 
DeflnMona 


SwC* 

355.1  Purpose. 

355.3  Applicability. 

355.5  Definitions. 


365.21    Regulatory  review. 
355.23    Submission  of  results. 
355.25    Adopting  and  enforcing  compatible 
laws  and  rwgiilaHons. 

Appendix— GnUsttnes  for  the  Ragnlatory 
Review 

Authority:  49  U.S.C  App.  2505-2508;  40 

U.S.C.  504  and  3102;  40  CFR  1.4& 

Subpart  A    Ocnarat  AppHcabMty  and 
DaflnlHona 

f  S5S.1   Purpose. 

(a)  To  promote  adoption  and 
enforcement  of  State  laws  and 
regulations  pertaining  to  commercial 
motor  vehicle  safety  that  are  compatible 
with  appropriate  parts  of  the  Federal 
Motor  Carrier  Safety  Regulations. 

(b)  To  provide  guidelines  for  a 
continuous  regulatory  review  of  State 
laws  and  regulations. 

(c)  To  establish  deadlines  for  States  to 
achieve  compatibility  with  appropriate 
parts  of  Federal  Motor  Carrier  Safety 
Regulations  with  respect  to  interstate 
commerce. 


{355.3 

These  provisions  apply  to  any  State 
that  adopts  or  enforces  laws  or 
regulations  with  respect  to  interstate 
motor  carrier  operations  of  commercial 
motor  vehicles. 

1358.6   DelMtlone. 

Unless  specifically  defined  in  this 
section,  terms  used  in  this  part  are 
subject  to  the  definitions  in  40  CFR 
390.5— 

Compatible  means  laws  and 
regulations  that  have  the  same  effect  as, 
and  are  neither  more  nor  less  stringent 
than,  the  Federal  Motor  Carrier  Safety 
Regulations,  unless  the  State  law  or 
regulation  meets  the  criteria  contained 
in  t  355.21(c). 

Federal  Motor  Carrier  Safety 
Regulations  means  those  minimum 
Federal  safety  standards  issued  by  the 
Administrator  which  are  contained  in 
title  49,  Code  of  Federal  Regtilations. 
parts  390  to  309. 

State  means  a  State  of  the  United 
States  and  the  District  of  Columbia, 
including  a  political  subdivision  of  a 
State. 


Subpart  B— Raquiramanta 

ISSS.21    Regulatory  review. 

(a)  General  Each  State  shall  annually 
analyxe  its  laws  and  regulations  whidi 
pertain  to  coomiercial  motor  vdiicle 
safety.  Tlie  State  shall  determine 
whether  its  laws  and  regulation*  are 
conqiatible  with  the  Federal  Motor 
Carrier  Safety  Regulations.  Guidelines 
for  the  regulatory  review  are  provided  in 
the  appendix  to  this  part 

(b)  Responsibility.  The  Governor,  the 
State's  Attorney  General  or  other  State 
official  specifically  designated  by  the 
Governor,  is  responsible  for  analyzing 
State  laws  and  reguJations  for 
compliance  with  tfiis  part.  For  the 
District  of  Columbia,  the  Mayor  of  the 
District  of  Columbia  or  an  official 
specifically  designated  by  the  Mayor  is 
responsible  for  die  regulatory  review. 

(c)  Additional  or  more  stringent 
requirements.  With  respect  to  any  State 
law  or  regulation  which  is  determined 
under  paragraph  (a)  of  this  section  to  be 
additional  to  or  more  stringent  than  the 
Federal  Motor  Carrier  Safety 
Regnlationa.  the  State  shall: 

(1)  Identify  and  explain  any  safety 
benefits  associated  with  snch  State  lew 
or  regulations;  and 

(2)  Assess  whether  the  enforcement  of 
such  State  law  or  regulation  would  be 
an  undue  burden  on  interstate 
commerce. 

(d)  Results.  The  State  shall  indicate 
whether  it  has  any  law  or  regulation 
affecting  interstate  motor  carrier 
operations  that  is  incompatible  with  the 
Federal  Motor  Carrier  Safety 
Regulations.  With  respect  to  any  State 
law  or  regulation  which  the  State 
determines  to  be  incompatible  with  the 
Federal  Motor  Carrier  Safety 
Regulations,  the  State  shall  identify  the 
changes  needed  to  make  the  law  or 
regulation  compatible,  the  actions  that 
the  State  will  take,  and  the  time  wittiin 
which  the  actions  will  be  completed. 


9356.23   Submlasionefi 

Each  State  shall  submit  the  results  of 
its  regulatory  review  annually  to  the 
motor  carrier  representative  in  the 
FHWA  Division  Office  in  the  State.  If 
the  State  prepares  a  certification  of 
compliance  under  49  CFR  SSaiS,  it  shall 
submit  the  results  of  the  regulatory 
review  with  the  certification.  The  State 
shall  include  copies  of  pertinent  laws 
and  regulations. 

{355.25   Adopting  and  snforcina 
compatible  law*  and  regulations. 

(a)  General.  No  State  shall  have  Jn 
effect  or  enforce  with  respect  to  '^ 
commercial  motor  vehicles  any  State 
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law  or  regulation  pertaining  to 
commercial  motor  vehicle  safety  which 
the  Administrator  finds  to  be 
incompatible  with  the  provisions  of  the 
Federal  Motor  Carrier  Safety 
Regulations. 

(b)  New  State  requirements.  No  State 
shall  implement  any  changes  to  a  law  or 
regulation  which  makes  that  or  any 
other  law  or  regulation  incompatible 
wnth  a  provision  of  the  Federal  Motor 
Carrier  Safety  Regulations. 

(c)  Enforcement  To  enforce 
compliance  with  this  section,  the 
Administrator  will  initiate  action  as 
prescribed  in  section  208  of  the  Motor 
Carrier  Safety  Act  of  1984  (49  U.S.a 
App.  2507  (MCSA). 

(d)  Consolidation  of  actions.  The 
Administrator  may  consolidate  any 
action  to  enforce  tiiis  section  with  other 
proceedings  required  under  section  208 
of  the  MCSA  if  the  Administrator 
determines  that  such  consolidation  will 
not  adversely  affect  any  party  to  any 
such  proceeding. 

Aniendfac— Guidelines  for  the  ' 
Regulatory  Review 

Each  State  shall  review  its  laws  and 
regulations  to  achieve  compatibility  with  the 
Federal  Motor  Carrier  Safety  Regulations 
(FMCSRs).  Bach  State  should  consider  all 
related  State  and  local  requirements  and  the 
effect  of  eadi  requirement  on  enforcement  of 
the  State's  motor  carrier  safety  regulations. 
The  documentation  should  be  simple  and 
brief. 

1.  The  requirements  and  definitions  should 
include: 

Applicability 

The  requirements  must  apply  to  all 
segments  of  the  motor  carrier  industry 
including  common,  contract,  and  private 
carriers  of  property  and  for-hire  carriers  of 
passengers. 

Definitions 

Descriptions  of  items  must  be  consistent 
with  those  in  the  Federal  safety  regulations. 
For  example,  a  commercial  motor  vehicle  is  a 
vehicle  operating  in  interstate  commerce  on  a 
public  highway,  that  (1)  has  a  gross  vehicle 
weight  rating  (GVWR)  of  10.001  pounds  or 
more,  (2)  is  designed  to  transpori  more  than 
15  passengers,  or  (3)  is  used  to  transport 
hazardous  materials  in  a  quantity  requiring 
placarding  under  regulations  issued  by  the 
Secretary  under  the  Hazardous  Materials 
Transportation  Act  (49  U.S.C.  App.  1601- 
1813). 

Driver  qualifications 

Require  a  driver  to  be  properly  licensed  to 
drive  a  motor  vehicle:  require  a  driver  to  be 
in  good  physical  health,  at  least  21  years  of 
age,  able  to  operate  a  vehicle  safely,  and 
maintain  a  good  driving  record;  prohibit  drug 
and  alcohol  abuser  require  a  motor  carrier  to 
maintain  a  driver  qualification  Tile  for  each 
driven  require  a  motor  carrier  to  ensure  that 
a  driver  is  medically  qualified;  and  require  a 


motor  carrier  to  establish  an  anti-drag 
program  with  testing  of  drivers  prior  to 
employment,  periodically,  based  on 
reasonable  cause,  after  reportable  accidents, 
and  by  random  selection. 

Note:  The  requirements  for  testing  apply 
only  to  drivers  of  commercial  motor  vehicles 
as  defined  in  49  CFR  part  391  subpart  R 

Driving  of  Motor  Vehicles 

Prohibit  possession,  use,  or  driving  under 
the  influence  of  alcohol  or  other  controlled 
substances  (while  on  duty);  and  establish  OSA 
percent  as  the  level  of  alcohol  in  the  blood  at 
which  a  driver  is  considered  under  the 
influence  of  alcohol. 

Parts  and  Accessories  Necessary  for  Safe 
Operation 

Require  operational  lights  and  reflectors; 
require  systematically  arranged  and  installed 
wiring;  and  require  brakes  worldng  at  the 
required  performance  level,  and  other  Icey 
components  included  in  49  CFR  part  393. 

Hours  of  Service 

Prohibit  a  motor  carrier  from  allowing  or 
requiring  any  driver  to  drive:  more  than  10 
hours  following  8  consecutive  hours  off  duty; 
after  being  on  duty  IS  hours,  after  being  on 
duty  more  than  60  hours  in  any  7  consecutive 
days;  or  after  being  on  duty  more  than  70 
hours  in  any  8  consecutive  days. 

Require  a  driver  to  prepare  a  record-of- 
duty  status  for  each  24-hour  period.  The 
driver  and  motor  carrier  must  retain  the 
records. 

Inspection  and  Maintenance 

Prohibit  a  commercial  motor  vehicle  from 
being  operated  when  it  is  likely  to  cause  an 
accident  or  a  breakdown;  require  the  driver 
to  conduct  a  walk-around  inspection  of  the 
vehicle  before  driving  it  to  ensure  that  it  can 
be  safely  operated;  require  the  driver  to 
prepare  a  driver  veiiicle  inspection  report: 
and  require  commercial  motor  vehicles  to  be 
inspected  at  least  annually. 

Hazardous  Materials 

Require  a  motor  carrier  or  a  person 
operating  a  commercial  motor  vehicle 
transporting  hazardous  materials  to  follow 
the  safety  and  hazardous  materials 
requirements. 

2.  Each  State  must  determine  whether  its 
requirements  affecting  interstate  motor 
carriers  are  "less  stringent"  than  the  Federal 
requirements: 

"Less  stringent"  requirements  represent 
either  gaps  in  the  State  requirements  in 
relation  to  the  Federal  requirements  as 
summarized  under  item  number  one  in  this 
appendix  or  State  requirements  which  are 
less  restrictive  than  the  Federal  requirements. 

a.  An  example  of  a  gap  is  when  a  State 
does  not  have  the  authority  to  regulate  the 
safety  of  for-hire  carriers  of  passengers  or 
has  the  authority  but  chooses  to  exempt  the 
carrier. 

b.  An  example  of  a  less  restrictive  State 
requirement  is  when  a  State  allows  a  person 
under  21  years  of  age  to  operate  a 
commercial  motor  vehicle  in  interstate 
commerce. 

3.  Each  State  must  determine  whether  its 
requirements  affecting  interstate  motor 


carriers  are  "more  stringent"  tiian  tlie  Federal 
requirements:  "More  stringent"  tlian  tlie 
Federal  requirements:  "More  stringent" 
requirements  are  more  restrictive  or  inclusive 
in  relation  to  the  Federal  requirements  as 
summarized  under  item  number  one  in  this 
appendix  For  example,  a  requirement  that  a 
driver  must  have  2  days  off  after  working  5 
consecutive  days.  Hie  State  would 
demonstrate  that  its  more  stringent 
requirements: 

a.  Have  a  "safety  benefit;"  for  example, 
result  in  fewer  accidents  or  reduce  the  risk  of 
accidents; 

b.  Do  not  create  "an  undue  burden  on 
interstate  commerce,"  e.g.,  do  not  delay, 
interfere  witii,  or  increase  the  cost  or  the 
administrative  burden  for  a  motor  carrier 
transporting  property  or  passengers  in 
interstate  commerce;  and 

c.  Are  otherwise  compatible  with  Federal 
safety  requirements. 

A  State  must  adopt  and  enforce  in  a 
consistent  manner  the  requirements 
referenced  in  the  above  guidelines  in  order 
for  the  FHWA  to  accept  the  State's 
determination  that  it  has  compatible  safety 
requirements  affecting  interstate  motor 
carrier  operations.  Generally,  the  States 
would  have  up  to  3  years  from  the  effective 
date  of  the  new  Federal  requirement  to  adopt 
and  enforce  compatible  requirements.  The 
FHWA  would  specify  the  deadline  when 
promulgating  future  Federal  safety 
requirements.  The  requirements  are 
considered  of  equal  importance. 

[FR  Doc.  91-1269  Filed  2-21-91;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1051  and  1220 

[Ex  Parte  NaMC-IMI 

Petition  for  Daclaratory  Order— Yellow 
Freight  System,  Inc.— Retention  of 
Documenta 

agency:  Interstate  Conunerce 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Conmiission  is  instituting 
this  proceeding  to  request  public 
comment  on  its  recommended  clarifying 
language  to  its  recordkeeping  and  record 
retention  regulations.  The  purpose  of 
this  proceeding  is  to  amend  the  current 
regulations  to  ensure  their  continuing 
vitality  in  the  face  of  changing 
technologies.  The  proposed 
modifications  are  set  forth  below. 

DATES:  Comments  are  due  by  March  2b, 
1991. 

ADDRESSES:  The  original  and  10  copies 
of  all  comments  referring  to  Ex  Parte  No. 
MC-199  should  be  sent  to:  Office  of  the 
Secretary.  Case  Control  Branch. 
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Interstate  Commerce  Commission, 
Washington.  DC  20423. 


^TKM  comtact: 
Jane  Udovic  (202)  275-7885.  or  Richard 
E  Felder.  (202)  275-7601.  (TDD  for 
hearing  Impaired:  (202)  275-1721). 

nwmmNTAiiv  mramiATiON:  YeOow 
Freight  System,  Inc.  (Yellow  Freight) 
filed  a  petition  seeking  a  determination 
as  to  whether  the  Commission's 
recordlceeping  and  record  retention 
regulations  at  49  CFR  1051.1  and  49  CFR 
1220.3  contemplate  the  use  of  optical 
disk  technology.  While  responding 
affirmatively  to  Yellow  Freight,  the 
Commission  is  instituting  this 
proceeding  to  consider  modifications  to 
those  regulations  to  encompass  the  use 
of  futiire  technological  advances  in 
record  storage.  Because  it  believes  that 
it  could  benefit  from  the  views  or 
suggestions  of  professionals  or  others 
with  more  experience  in  this  area,  the 
Commission  is  soliciting  public 
comments  on  its  recommended 
modifications  to  those  regulations. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission.  Washington, 
DC  20423.  Telephone:  (202)  275-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721.) 

Energy  and  Environmental 
Considerations 

Modifying  the  regulations  governing 
recordkeeping  and  record  retention 
would  not  significantly  affect  either  the 
quaUfy  of  the  human  environment  or  the 
conservation  of  energy  resources.  While 
it  is  possible  that  modification  of  the 
regulations  might  benefit  the 


environment  by  reducing  the  drain  on 
natural  resources  needed  to  pn>duce 
paper,  we  do  not  view  the  impact  as 
significant 

Regulatory  Flexibility  Analysis 

The  Commission  certifies  that 
modifying  the  subject  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  While  it  is  posssible  that 
modification  of  the  rules  might  benefit 
small  carriers,  we  do  not  see  any  impact 
as  significant. 

List  of  Subjects 

49  CFR  Part  1051 

Buses,  Freight  Motor  carriers, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1220 

Freight  forwarders.  Maritime  carriers, 
Motor  carriers.  Railroads,  Reporting  and 
recordkeeping  requirements. 

Decided:  February  8, 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Emmett  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  parts  1051 
and  1220  are  proposed  to  be  amended  as 
follows: 

PART  1051— RECEIPTS  AND  BILLS 

1.  The  authorify  citation  for  part  1051 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321  and  11144;  S 
U.S.C.  553. 

S  1051.1    [Amended] 

2.  In  S  1051.1,  the  concluding 
paragraph  is  proposed  to  be  revised  to 
read  as  follows:  "The  carrier  shall  keep 


a  record  of  this  information  as 
prescribed  in  49  CFR  part  1220." 

PART  1220-PRESERVATION  OF 
RECORDS 

3.  The  authority  citation  for  part  1220 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321  and  11145;  5 
U.S.C.  653. 

4.  In  S  1220.3  paragraphs  (a)  and  (b) 
are  proposed  to  be  revised;  paragraphs 
(c),  (d),  and  (e)  are  proposed  to  be 
removed;  paragraphs  (f)  and  (g)  are 
proposed  to  be  redesignated  as 
paragraphs  (c)  and  (d),  respectively; 
redesignated  paragraph  (c)  is  proposed 
to  be  revised;  and,  in  redesignated 
paragraph  (d).  change  the  word  "film"  to 
the  word  "medium." 

S  1220.3    PreaervatkMi  of  recorde. 

(a)  All  records  may  be  preserved  by 
any  technique  that  permits  the  accurate 
reproduction  of  a  paper  copy. 

(b)  Records  not  originally  preserved 
on  hard  copy  shall  be  accompanied  by  a 
statement  executed  by  a  person  having 
personal  knowledge  of  the  facts  clearly 
indicating  the  type  of  data  included  in 
the  records.  The  records  shall  be 
indexed  and  retained  in  such  a  manner 
as  will  render  them  readily  accessible. 
The  company  shall  have  facilities 
available  to  locate,  identify  and 
reproduce  legible  paper  copies  of  the 
records. 

(c)  Any  significant  characteristic, 
feature  or  otiier  attribute  that  a 
particular  medium  will  not  preserve 
shall  be  clearly  indicated  at  the 
beginning  of  the  applicable  records  as 
appropriate. 

•        •        •        *        * 

[FR  Doc  91-4273  Filed  2-21-«l;  8:45  am] 
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1H»  sectkm  of  ttte  FEDERAL  REGISTER 
contains  documents  ottwr  than  niies  or 
proposed  mies  ttiat  are  applicable  to  tt>e 
public.  Notices  of  tiearings  and 
Investigatfons.  cotnmittee  meetings,  agency 
decisions  and  niHngs,  delegations  of 
aultK>rfty,  Mng  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functnns  are  examples 
of  documents  appearing  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 

Forms  Umtor  Review  by  Office  of 
Mafuigemant  and  Budg«t 

February  15, 1991. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  Oie  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  room  404-W  Admin, 
Bldg..  Washington,  DC  20250.  (202)  447- 
2118. 

Revision-Emergency 

•  Agricultural  Stabilization  and 
Conservation  Service. 

7  CFR  part  12,  718  and  1404.  Report  of 
Acreage,  Highly  Erodible  Land  and 
Wetland  Certification  Requirements, 
and  Assignments  of  Payments. 

AD-1028, 10266, 1068, 1060,  AD-1028 
Supplement  ASCS-578,  ASCS-'492, 
CCC-21,3e.251,252. 

On  occasion;  aimually. 

Individuals  or  householdr,  farms; 
small  businesses  or  organizations; 
5.095,538  responses;  2,286,224  hours. 

Lavonne  Maas  (202)  447-812& 


Revision 

•  Animal  &  Plant  Health  Inspection 
Service. 

Viruses-Serums-Toxins  Regxilations. 

APHIS  2001,  2003.  2005,  2007, 200a 
2008A,  2015,  2020. 

Recordkeeping;  on  occasion. 

Businesses  or  other  for-profit 
nonprofit  institutions;  24,873  responses; 
60,835  hours. 

David  A.  Espeseth  (301)  436-8245. 

Extension 

•  Food  and  Nutrition  Service. 
Annual  Report  of  State  Revenue 

Matching. 

FNS-13. 

Annually. 

State  or  local  governments;  57 
responses;  4,560  hours. 

Alan  Rich  (703)  756-310a 

•  Agricultural  Marketing  Service. 
Raisins  Produced  From  Grapes  Grown 

in  California,  Marketing  Order  No.  989. 

Recordkeeping;  on  occasion;  weekly; 
monthly;  annually. 

Farms;  businesses  or  other  for-profit 
small  businesses  or  organizations;  20,350 
responses;  3,112  hours. 

•  Food  and  Nutrition  Service. 
Performance  Reporting  System, 

Management  Evaluation,  Data  Analysis 
and  Corrective  Action. 

Recordkeeping;  semi-annually; 
annually. 

State  or  local  governments;  5,970 
responses;  593,215  hours. 

Emma  P.  Ward  (703)  756-3384. 

Existing 

•  Federal  Crop  Insurance 
Corporation. 

Qt)p  Appraisal  and  Adjuster 
Worksheets. 

Fa-74-A.  B.  C:  Fa-63;  FCI-63-A. 

On  occasion. 

Individuals  or  households;  Farms; 
61.468  responses:  104,496  hours. 

Bonnie  L  Hart  (202)  245-5040. 

•  Federal  Crop  Insurance 
Corporation. 

Macadamia  Orchard  Inspection 
Report. 

FCI-554. 

On  occasion. 

Individuals  or  households;  farms;  200 
responses;  200  hours. 

Bonnie  L  Hart  (202)  245-5046. 

•  Federal  Crop  Insurance 
Corporation. 


Application  for  Assignment  of 
Indemnify — Transfer  of  Right  to  an 
Indemnify — Claim  for  Cotton  Indemnify. 

FCI-20,  Fa-21,  and  Fa-74-B  (cotton). 

On  occasion. 

Individuals  or  households;  farms; 
60,000  responses;  30,000  hours. 

Bonnie  L  Hart  (202)  245-5046. 
DonaM  E  Hulcher. 

Deputy  Departmental  Clearance  Officer. 
(FR  Doc.  ei-«lB5  Fiied  2-21-01;  8:45  am] 
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Federal  Crop  Insuranc*  Coiporatian 

[Doc.  No.  t1«3-S/RCD-«1-N) 

Request  for  Commonts  on  New 
Standard  Reinauranco  Agreament 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Notice  with  request  for 
comment. 

SUMMANV:  He  Federal  Crop  Insurance 
Corporation  (FCICj  publishes  this  notice 
to  solicit  public  comment  and 
suggestions  on  die  new  Standard 
Reinsurance  Agreement  (Agreement  or 
SRA)  to  be  issued  for  the  1992 
agreement  year. 

DATES:  Written  comments  on  this  notice 
should  bear  the  identifying  dociunent 
number  "RCD-91-1"  at  the  top  of  the 
front  page  and  should  be  submitted  not 
later  than  March  15. 1991,  to  be  sure  of 
consideration. 

ADDRESSES:  Written  responses  to  this 
notice  should  be  sent  to  Peter  F.  Cole, 
Secretary,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building, 
US.  Department  of  Agriculture, 
Washington,  DC  20250. 
FOR  RMTHER  INrORMATWN  CONTACT 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  2025a 
telephone  (202)  447-3325. 

All  written  comments  received 
pursuant  to  this  rule  will  be  available 
for  public  inspection  and  copying  in 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 

Enactment  of  the  Food,  Agriculture. 
Conservation,  and  Trade  Act  of  1900 
(the  Farm  Act),  required  FCIC  to  take 
action  to  alter  its  current  Standard 
Reinsurance  Agreement  with  private 
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sector  crop  insurance  companies.  The 
1990  Farm  Act  amended  section  506(e) 
of  the  Federal  Crop  Insurance  Act  (7 
U.S.C  150e(e)  adding: 

"Beginning  with  the  1992  reinsurance  year 
Uuly  1. 1991  through  June  30. 1992)  the 
Corporation  ihali  revise  its  reinsurance 
agreements  with  the  reinsured  companies  so 
as  to  require  the  reinsured  companies  to  l>ear 
an  increased  share  of  any  potential  loss 
under  such  agreement  taking  into 
consideration  the  financial  conditions  of  the 
reinsured  companies  and  the  availability  of 
private  reinsurance." 

FCIC  took  the  first  step  to  implement 
this  stautory  requirement  on  Monday, 
December  17.  IMO,  when  it  notified 
affected  companies  of  the  decision  to 
terminate  the  current  agreement 
effective  June  30, 1991.  This  formal 
notice  to  the  companies  was  followed 
by  a  similar  notice  to  the  public  which 
was  published  in  the  Federal  Register  on 
Friday.  December  21. 1990,  at  55  FR 
52288.  These  actions  were  taken 
pursuant  to  the  provisions  of  Section 
Vn,  Paragraph  B,  Termination,  of  the 
Agreement  which  required  a  six  month 
notice  of  an  intent  to  terminate.  This 
action  does  not  alter  or  diminish  the 
insurance  protection  provided  to 
agricultural  producers. 

FQC  has  prepared  a  new  Standard 
Reinsurance  Agreement.  It  was 
developed  to: 

(a)  Establish  the  roles  and 
responsibilities  of  reinsured  companies 
to  sell,  service  and  adjust  losses  for 
multiple  peril  crop  insurance  policies: 

(b)  Provide  f'  r  a  reimbursement  of 
administrative  expenses,  and  proposes  a 
gradual  reduction  in  these 
reimbursements; 

(c)  Provide  for  a  premium  subsidy  to 
be  paid  on  behalf  of  insured  agricultural 
producers; 

(d)  Offer  reinsurance  options  which 
require  the  reinsured  company  to  retain 
more  risk  for  retained  business:  and 

(e)  Establish  a  target  to  provide 
catastrophic  reinsurance  at  a  loss  ratio 
of  1.50  on  retained  business. 

The  Standard  Reinsurance  Agreement 
will  progress  toward  these  goals  over  a 
five-year  period.  It  conveys  FCIC's 
commitment  to  an  actuarially  sound 
program  with  lower  administrative 
expenses  and  provides  a  long  term 
prospective.  It  ensures  that  private 
sector  insurance  companies  will  retain 
greater  financial  responsibility  for  the 
policies  they  write. 

The  SRA  is  one  critical  element 
necessarv  for  the  success  of  the  crop 
insurance  program.  Therefore,  it  is 
crucial  for  FQC  to  be  as  objective  and 
knowledgeable  as  possible  in 
establishing  its  terms  and  conditions. 
For  this  reason.  FCIC  would  appreciate 


specific  comments,  analyses,  or  findings 
on  the  following  portions  of  the 
agreement: 

— The  premium  proposed  (4%)  to  obtain 
risk  sharing  protection  including  state 
stop  loss;  national  stop  loss;  and  non- 
proportional  reinsurance. 

— The  anticipated  impact  of  the 
requirement  to  retain  for  1992  at  least 
55%  of  policies  with  associated 
premiums  for  risk  bearing,  and  the 
future  prospect  of  increasing  the 
amount  annually. 

— ^The  specific  changes  required  of  the 
crop  insurance  program  to  attain 
sufficient  actuarial  soundness  in  order 
to  be  acceptable  for  risk  retention. 

— The  impacts  associated  with 
permitting  companies  to  retain 
producer  paid  premiiuns  for  policies 
retained  in  the  Standard  Fund  Book, 
and  make  timely  indemnity  payments 
to  insureds. 

— ^The  programmatic  effects  of  a  gradual 
reduction  in  the  administrative 
reimbursement  rates  cited  in  the  SRA. 

— ^The  incentive  and  controls  offered  by 
a  5%  additional  administrative 
expense  reimbursement  for  new  crop 
insurance  policyholders. 

— ^The  soundness  of  establishing  a  long- 
term  national  catastrophic  threshold 
at  1.50. 

— ^The  implications  of  incorporating 
FCIC  Loss  Adjustment  requirements: 
as  a  part  of  the  contract:  on  the  ability 
of  FCIC  to  achieve  the  statutory 
mandate  to  ensure  uniform  loss 
adjustment;  and,  on  the  financial 
results  of  the  crop  insurance  program. 

— The  implications  of  provisions  and 
mechanisms  needed  to  implement 
FCIC's  intention  to  provide  for  loss 
adjustment  on  policies  where  all 
financial  risk  is  retained  by  the 
government. 

— ^The  implications  of  the  agreements' 
terms  and  conditions  upon  service  to 
geographic  regions  with  poor  financial 
experience  on  crop  insurance  policies. 

— Any  other  piY)vision  of  the  agreement 
that  should  be  strengthened  or 
modified  to  ensure  that  positive  and 
businesslike  operations  are  pursued. 

— ^The  approach;  escalating  thresholds; 
and  impacts  of  the  state  stop  loss  and 
national  stop  loss  provisions. 

— FCIC  seeks  comment  on  an 
alternative  state  stop  loss  provision. 
This  option  would  incept  at  1.30  Loss 
Ratio  (L/R)  in  1992;  1.35  in  1993;  1.40 
in  1944;  1.45  in  1995,  and  would  not  be 
available  thereafter.  In  addition,  non- 
proportional  indemnity  sharing  would 
be  required:  From  the  incept  point  to 

2.0  L/R  (70%  FCIC -30%  Company): 

2.01  L/R-3.0  L/R  (80%-20%); 
3.01-5.00  L/R  (90% -10%);  and.  over 


5.00  L/R  FCIC  assumes  100%  of  the 
indemnity.  This  approach  would 
represent  a  higher  exposure  for  the 
financial  results  in  any  particular   - 
state,  but  would  not  incorporate  the 
gains  offset  from  other  states  as 
envisioned  in  the  SRA. 
FCIC  is  seeking  public  comment  on 
the  1992  Standard  Reinsurance 
Agreement  from  all  interested  parties. 
Written  comments  in  response  to  this 
notice  should  be  identified  at  the  top  of 
the  first  page  with  the  number  "RCD-91- 
1."  Your  response  should  be  submitted 
before  March  15, 1991.  Comments 
received  will  assist  FCIC  in  making 
appropriate  modifications  to  the  SRA 
designed  to  benefit  insured  agricultural 
producers  and  all  federal  taxpayers, 
while  facilitating  sound  business 
operations  of  participating  crop 
insurance  companies.  Comments 
supported  by  thorough  analysis  with 
supporting  documentation  and  data  will 
be  especially  helpful. 

To  facilitate  a  comprehensive 
imderstanding  of  the  document,  FCIC 
will  host  a  public  meeting  at  the  Holiday 
Inn.  11832  Plaza  Circle.  Kansas  City. 
Missouri,  which  is  near  the  Kansas  City 
International  Airport  The  meeting  will 
be  held  on  February  28. 1991.  between 
1-5  p.m.  Interested  parties  will  have  two 
weeks  from  the  pubUc  release  date  of 
the  SRA  (February  15. 1991)  to  evalaute 
this  document  and  to  identify  areas 
needing  clarification. 

Subsequentiy,  there  is  an  additional 
two  weeks  of  time  during  the  comment 
period  to  formulate  a  constructive 
appraisal  of  the  SRA. 

The  provisions  of  the  1992  Standard 
Reinsurance  Agreement  are  as  follows: 

Done  in  Washington,  DC  on  February  15, 
1991. 

lamet  E.  CasoD, 

Manager,  Federal  Crop  Insurance 
Corporation. 

Standard  Reinsurance  Agreement  Quly 
1. 1991) 

Between  the  Federal  Crop  Insurance 
Cori>oration  and 

(Insurance  company  name) 

(City  and  SUte) 

This  Standard  Reinsurance 
Agreement,  including  the  Appendixes 
and  all  referenced  documents  and  FCIC 
Manuals  8. 13,  and  14  in  effect  at  the 
start  of  the  reinsurance  year 
(Agreement)  establish  the  terms  and 
conditions  under  which  the  Federal 
Crop  Insurance  Corporation  (FCIC)  will 
provide  subsidy,  expense 
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reimbursement,  and  reinsurance  on 
multiple  peril  crop  insurance  policies 
sold  by  the  above  named  Insurance 
Company  (Company).  This  Agreement  is 
authorized  by  the  Federal  Crop 
Insurance  Act.  as  amended  (7  U.S.C. 
1500  et  seq.]  (the  "Act")  and  regulations 
promulgated  thereunder  which  are 
codified  in  tiUe  7.  chapter  IV  of  the  Code 
of  Federal  Regulations  (CFR).  Such 
regulations  are  incorporated  by 
reference  to  this  Agreement.  The 
provisions  of  this  Agreement 
inconsistent  with  provisions  of  State  or 
local  law  or  regulation  will  supersede 
such  law  or  regulation  to  the  extent  of 
the  inconsistency. 

Section  1.  Definitions 

For  the  purposes  of  defining  terms  in 
this  Agreement  unless  the  context 
indicates  otherwise,  use  of  the  plural 
form  of  a  word  includes  the  singular  and 
use  of  the  singular  form  of  a  word 
includes  the  plural. 

A.  Annual  settlement  means  the  final 
setUement  of  accounts  between  the 
Company  and  FCIC,  pursuant  to  Manual 
13. 

B.  Base  interest  rate  means  the 
weekly  average  yield  on  United  States 
Treasury  securities  adjusted  to  a 
constant  maturity  of  six  (6)  months,  as 
made  available  by  the  Federal  Reserve 
Board  on  the  first  business  day  of  the 
month.  Such  rate  shall  be  effective  for 
the  month. 

C.  Billing  date  means  the  date  FCIC 
bills  policyholders  for  crop  insurance 
contracts  it  issues. 

D.  Cancellation  date  means  the  date 
by  which  the  Company  or  policyholder 
must  notify  the  other  of  their 
cancellation  of  the  crop  insurance 
contract  issued  by  the  Company. 

E.  Company  payment  date  means  the 
due  date  of  the  next  monthly  report 
following  thirty  (30)  days  after  the 
billing  date  for  the  crop  insurance 
contact. 

F.  Crop  insurance  contract  means 
crop  policies,  crop  provisions  or  crop 
endorsements  issued  or  written  by  the 
Company  and  held  by  the  policyholder. 

G.  Eligible  contract  means  a  crop 
insurance  contract  written  for  rates  and 
for  terms  consistent  with  title  7  CFR  part 
400,  approved  by  FCIC,  and  issued  on 
crops  and  in  areas  approved  by  FCIC.  In 
addition,  the  application  for  an 
insurance  contract  must  be  reported  by 
the  Company  to  FCIC  within  thirty  (30) 
days  of  the  sales  closing  date  in 
accordance  with  Manual  13  unless  the 
Company  is  only  applying  for  expense 
reimbursement  and  a  premium  subsidy, 
in  which  case  the  crop  insurance 
contract  must  be  reported  to  FCIC  by 
the  date  of  the  annual  settlement.  All 


eligible  contracts  must  use  the  forms  of 
FCIC's  standard  poUcy  or  other  forms 
that  have  been  approved  by  FCIC  in 
advance. 

H.  FCIC  payment  date  means  the  date 
FCIC  concludes  the  reconciliation  of  the 
next  monthly  report  following  thirty  (30) 
days  after  the  billing  date  for  the  crop 
insurance  contract. 

I.  Ineligible  person  means  a  person 
that  is  determined  by  FCIC  to  be  a 
policyholder  on  poHcies  in  which  FCIC 
provides  reinsurance,  premium  subsidy 
or  expense  reimbursement. 

J.  Insurable  interest  means  the 
interest  a  person  has  at  risk  with  respect 
to  a  particular  crop  for  which  such 
person  seeks  a  crop  insurance  contract. 

K.  Local  agency  means  the  insurance 
office  in  which  the  business  of  selling 
and  servicing  crop  insurance  contracts 
is  conducted. 

L  Loss  ratio  means  the  ratio  of 
ultimate  net  loss  to  net  book  premium 
and  expressed  as  a  percentage. 
Therefore,  the  ratio  of  one  dollar  paid 
indemnity  to  one  dollar  net  book 
premiimi  would  be  expressed  as  one 
hundred  percent  (100%). 

M.  National  stop  loss  loss  ratio  means 
the  loss  ratio  of  the  Company's  crop 
insurance  contracts  in  the  Standard 
Fund  after  applying  any  State  Stop  Loss 
reinsurance  payments  under  this 
Agreement.  When  used  in  the 
calculation  of  the  Gain-Share  premium 
payment,  this  ratio  shall  be  expressed  as 
a  decimal.  For  example,  a  ratio  of  90 
shall  be  expressed  as  .9 

N.  Net  book  premium  means  total 
premiums  payable  by  the  policyholder 
plus  the  FCIC  premium  subsidy,  less 
cancellations  and  adjustments. 

O.  New  crop  insurance  contract 
means  a  crop  insurance  contract  entered 
into  by  the  Company  with  a  person  who 
has  not  obtained  crop  insurance 
provided  under  the  Act  for  either  of  the 
previous  two  crop  years.  In  addition,  if  a 
person  is  a  legal  entity,  the  owners  of 
seventy-five  percent  (75%)  or  more  of 
such  entity  must  not  have  obtained  crop 
insurance  provided  for  imder  the  Act  for 
either  of  the  previous  two  crop  years. 

P.  Person  means  any  individual  or 
legal  entity. 

Q.  Policyholder  means  the  insured  on 
crop  insurance  contracts  issued  by  the 
Company  subject  to  ths  Agreement. 

R.  Producer  premium  means  the  FCIC- 
approved  insurance  premiums  that 
policyholder  must  pay. 

S.  Reinsurance  premium  means  the 
consideration  due  FCIC  as  a  reinsurer. 

T.  Reinsurance  year  means  the  period 
from  July  1  of  any  year  through  June  30 
of  the  following  year.  All  crop  insurance 
contracts  with  sales  closing  dates 
occurring  within  a  reinsurance  year  will 


be  consideied  part  of  the  book  of 
business  of  that  reinsurance  year. 

U.  Retained  as  applied  to  ultimate  net 
losses,  net  book  premum,  or  book  of 
business,  means  remaining  Uability  for 
ultimate  net  losses  and  its  right  to 
associated  net  book  premiums  after 
State  and  National  Stop  Loss 
reinsurance  cessions  tmder  this 
Agreement. 

V.  Sales  closing  date  means  the  date 
approved  by  FCIC  as  the  last  date  on 
which  a  producer  may  apply  for  multi- 
peril  crop  insurance  on  a  crop  in  a 
specific  area. 

W.  Ultimate  net  loss  means  the  sum 
paid  by  the  Company  under  any  crop 
insurance  contract  reinsured  under  this 
Agreement  in  settiement  of  any  claim 
and  in  satisfaction  of  any  judgement 
rendered  on  account  of  such  claim,  less 
any  recovery  or  salvage  by  the 
Company,  llie  Company  may  include  in 
the  computation  of  "ultimate  net  loss" 
interest  and  insured's  court  costs  related 
to  the  crop  insurance  contract 
provisions  or  procedures  which  are 
contained  in  a  final  judgement  against 
the  Company  in  a  court  of  competent 
jurisdiction  if  FCIC  determines:  (1)  That 
such  interest  or  court  costs  were  caused 
by  the  Company  substantially 
complying  with  FCIC  procedures  or 
instructions  in  the  handling  of  the  claim 
or  in  the  servicing  of  the  insured;  or  (2) 
that  the  actions  of  the  Company  were  in 
accordance  with  accepted  loss 
adjustment  procedures;  and  (3)  that  the 
award  of  such  interest  or  court  costs  did 
not  involve  negligence  or  culpability  on 
the  part  of  the  Company.  The  Company 
may  also  include  in  the  computation  of 
"ultimate  net  loss"  interest  or  insured's 
court  costs  related  to  the  crop  insurance 
provisions  or  procedures  which  are 
included  in  the  setUement  of  any  claim 
if  FCIC,  in  addition  to  the 
determinations  included  above,  is 
advised  of  the  terms  of  and  the  basis  for 
the  setUement  and  determines  that  the 
setUement  should  be  approved.  Under 
no  circumstances  are  any  punitive  or 
consequential  damages  included  in  the 
calculation  of  ultimate  net  loss. 

X.  Underwriting  gain  means  the 
amount  by  which  net  book  premium 
exceeds  retained  ultimate  net  losses. 

n.  Reinsurance 

A.  General  Terms 

1.  Crop  insurance  contracts  may  not 
be  written  imder  the  authority  of  the  Act 
or  this  Agreement  for  any  crop  in  any 
country  which  has  not  been  approved 
by  Uie  Board  of  Directors  of  FCIC. 

2.  In  exchange  for  the  reinsurance 
premiums  provided  by  the  Company  in 
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accordance  with  ddi  Agreement.  FCIC 
will  provide  the  Cooopany  with 
reineuranoe  pursuant  to  the  provisions 
f>f  this  Section. 

3.  All  crop  contracts  reinsured  under 
this  Agreement  must  contain  the 
following  statement: 

This  iiuuraacs  policy  it  rsinaured  by  the 
Feoeral  Crop  iBMnuioe  Coq>ormtion  under 
the  provision  of  the  Federal  Crop  Ins«iruice 
Act  aa  amended  (the  act]  (7  U.S.C  ISOl  et 
seq.).  and  all  terms  of  the  policy  and  rights 
and  responsiliiHties  of  the  parties  are 
specifkally  rablect  to  the  act  and  the 
regulatioos  nnder  tlie  act  codified  in  chapter 
IV  of  b  tie  7  of  the  Code  of  Federal 
Regulations. 

4.  All  pereons  having  a  separate 
insurable  faiterest  in  any  crop  for  which 
crop  insurance  is  available  are  eligible 
to  purchase  insurance  on  that  insurable 
interest  unless  such  person  is  identified 
on  a  list  of  ineligible  persons  which  will 
be  maintained  uid  provided  by  FCIC 
from  time  to  time  or  unless  the  Company 
has  reason  to  know  that  the  applicant  is 
otherwise  ineligible  because  of  previous 
contract  termination.  Any  application 
for  crop  insurance  from  any  person  who 
is  not  identified  on  such  listing  of 
ineligible  persons  which  the  Company 
refuses  to  write  must  be  referred  to 
FCIC  FQC  will  not  provide  reinsurance, 
expense  reimbursement  and  a  premiimi 
subsidy  for  a  crop  insurance  contract 
sold  or  renewed  after  the  date  a  person 
is  placed  upon  the  list  of  ineligible 
persons. 

5.  The  Conpany  may  elect  to  place  all 
eligible  contracts  in  the  Standard  Fund; 
or  at  the  Company's  option,  it  may 
determine  mithin  thirty  (30)  days  of  the 
sales  closing  date  to  place  a  portion  of 
such  contracts  on  a  contract-by-contract 
basis  in  the  Non-Standard  Fund  or  some 
other  reinsurance  plan  approved  by 
FCIC;  or  the  Company  may  choose  not 
to  reinsure  individual  contracts  with 
FCIC,  such  contracts  will  still  be  eligible 
for  expeiue  reimbursement  and  a 
premium  subsidy  hereunder.  If  the 
Company  does  not  designate  a  Fund  for 
a  crop  insurance  contract  within  thirty 
(30)  days  of  the  sales  closing  date,  the 
crop  insurance  contract  will 
automatically  be  in  the  Standard  Fund. 


For  the  1902  reinsurance  year,  the 
Company  may  assign  no  more  than 
forty-five  percent  (45%)  of  all  its  crop 
insurance  contracts  in  which  the 
Company  seeks  expense  reimbursement 
or  a  premium  subsidy  from  FCIC  on  a 
net  book  premium  basis,  to  the  Non- 
standard Fund.  This  limitation  will  be 
forty  percent  (40%)  for  the  1993 
reinsurance  year,  thirty-five  (35%)  for 
the  1994  reinsiirance  year,  thirty  percent 
(30%)  for  the  1995  reinsurance  year,  and 
twenty-five  percent  (25%)  for  the  1996 
and  subsequent  reinsurance  years.  For 
any  reinsurance  year  if  the  Company 
does  not  appropriately  allocate  its 
policies  in  accordance  with  this 
paragraph.  FCIC  will  allocate  to  the 
Non-Standaard  Fimd  the  necessary 
portion  on  a  pro-rata  basis  of  each  crop 
insurance  contract  in  the  Standard  Fund 
to  bring  the  Company's  allocation  into 
compliance  with  this  paragraph. 

B.  Standard  Fund 

1.  In  exchange  for  the  following 
premiums,  FCIC  will  offer  reinsurance 
on  a  State  and  National  stop  loss  basis 
for  the  1992  reinsurance  year  as  follows: 

a.  Fixed  Premium  Portion.  The 
Company  will  pay  to  FCIC  four  percent 
(4%)  of  the  net  book  premiums  for 
contracts  in  the  Standard  Fund  which 
will  be  due  on  the  Company  payment 
date;  and 

b.  Gain-Share  Portion.  The  Company, 
with  respect  to  crop  insurance  contracts 
in  the  Standard  Fund,  will  pay  FCIC  as 
follows:  i)  if  the  Company's  National 
Stop  Loss  Loss  Ratio  (CNSLLR)  is  above 
100,  then  there  shall  be  no  Gain-Share 
premium  payment;  ii)  if  the  CNSLLR  is 
less  than  100.  but  greater  than  or  equal 
to  90  the  Gain-Share  premium  payment 
shall  be  calculated  by  the  following 
formula:  [(1.00  -  CNSLLR)  X 
(Company's  net  book  premium)]  x  .25: 
iu)  if  the  CNSLLR  is  less  than  90  but 
greater  than  or  equal  to  70.  the  Gain- 
Share  premium  payment  shall  be 
calculated  by  the  following  formula:  [(.9 
-  CNSLLR )  X  (Company's  net  book 
premium)  x  .5]  -t-  (.025  X  (Company's 
net  book  premitmi)];  or  iv)  if  the 
CNSLLR  is  less  than  70,  the  Gain  - 


Share  premium  payment  shall  be 
calculated  by  the  following  formula:  [(.7 
-  CNSLLR)  X  (Company's  net  book 
premium)  x  .9]  ■¥■  (Company's  net  book 
premium]]. 

For  subsequent  reinsurance  years,  the 
premium  rate  will  be  announced  by 
January  1st  of  the  proceeding 
reinsurance  year. 

2.  State  Stop  Loss 

a.  FCIC  will,  subject  to  b.  below,  pay 
one  hundred  percent  (100%)  of  the 
amount  of  the  Company's  iiltimate  net 
losses  of  eligible  contracts  in  the 
Standard  Fiuid  sold  in  any  state  that 
equal  or  exceed  the  following  loss 
ratios: 


Ratnauranoe  year 

UMBnAo 

1992....    .    _. 

ISOpaicanL 

1M3     

l3Sp«re«nt. 

1994 

1995 

1996  and  tubaequont 

140paroanL 
145p«roanL 
NotAvataUa. 

b.  In  no  event,  will  FQC  pay  the 
Company  an  amount  which  would 
exceed  the  amount  necessary  to  reduce 
the  Company's  retained  National  Stop 
Loss  Loss  Ratio  for  all  states  combined     < 
below  102.5  percent  for  the  1992 
reinsurance  year,  105  percent  for  the 
1993  reinsurance  year,  and  110  percent 
for  subsequent  reinsurance  years. 

3.  National  Stop  Loss 

a.  National  Stop  Loss  reinsurance 
coverage  will  be  calculated  from  the 
Company's  National  Stop  Loss  Loss. 
Ratio  on  eligibile  contracts  in  the 
Standard  Fund.  This  coverage  will  take 
two  forms. 

i.  One  Hundred  Percent  Reinsurance. 
FCIC  will  pay  one  hundred  percent 
(100%)  of  tiie  Company's  losses  on  a 
National  Stop  Loss  Loss  Ratio  of  130  or 
over  for  the  1992.  and  1993  reinsurance 
years  and  of  150  or  over  for  subsequent 
reinsurance  years. 

ii.  Partial  Reinsurance.  FCIC  will  also 
pay  a  portion  of  the  losses  of  the 
Company  on  National  Stop  Loss  Ratios 
of  102.5  and  over  in  accordance  with  the 
following  chart 


National  Stop  Loss  Loas  Ratio 

Paroamaga  payabla  by  FCIC  In  a  gk««n  ninauranoa  yaw 

1902 

1993 

1994 

ises 

1998 

102.505-105.0.                  

20 
20 
40 
40 
60 
60 

0 

0 

20 

40 

40 
60 

0 

0 

0 

30 

0 
0 
0 

20 
20 
20 
30 

0 

10fiO-107S                                                                            

0 

1075-1100      

0 

110<>.li2$ _„    ,                           

0 

119^1*»f    

0 

i29s.i.iaa                                          

SO 

an 

A 

130  0-150* ..._            

0 

Rataa  hi  ftia  oolunM  appty  loi  tw  1996  and  aubawmant  rainsuranea  yaars. 
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4.  Payment  of  Reinsurance  Losses 
Losses  covered  by  reinsurance  offered 
in  the  Standard  Fund  will  be  paid  to  the 
Company  at  the  aimual  settiement  of 
accoimts  as  provided  in  Manual  13. 

C.  Nonstandard  Fund 

1.  In  exchange  for  the  net  book 
premium,  payable  to  FCIC  the  earlier  of 
one  week  after  collection  fi-om  the 
policyholder  or  the  Company  payment 
date,  FCIC  will  accept  liability  for  one 
hundred  percent  (100%)  of  the  ultimate 
net  losses  for  all  crop  contracts  placed 
in  the  Non-Standard  Fund.  Such 
premiimis  must  be  deposited  by 
electronic  fimds  transfer  to  the  U.S. 
Treasury.  Such  funds  shall  not  be 
commingled  with  any  other  funds. 

2.  FCIC  will  adjust  the  losses  on  all 
crop  contracts  placed  in  the  Non- 
standard Fund.  FCIC  will  issue 
payments  to  pay  such  losses  on  a 
weekly  basis  in  accordance  with  the 
provisions  of  Manual  13.  The  Company 
is  responsible  for  calculating  and  paying 
the  loss  based  upon  the  determinations 
provided  to  it  by  FCIC.  The  Company 
will  not  be  held  accoimtable  for  any 
liability  caused  by  errors  in 
determinations  made  by  FCIC.  Any 
liability  resulting  from  errors  in 
calcidations  and  determinations  made 
by  the  Company  will  be  the 
responsibility  of  the  Company.  FCIC 
may  perform  crop  inspections  with 
respect  to  the  crop  insurance  contracts 
in  the  Non-Standard  Fund.  The 
Company  will  cooperate  in  and  provide 
assistance  regarding  such  inspections. 

D.  Other  Reinsurance 

In  addition  to  the  reinsurance 
provided  above,  FCIC,  in  accordance 
with  the  Act.  may  approve  additional 
forms  of  reinsurance,  including 
additional  coverages  of  National  Stop 
Loss  reinsurance  which  will  become  the 
subject  of  this  Agreement  or  other 
agreements.  Should  FQC  approve  such 
additional  forms  of  reinsurance,  FCIC 
will  announce  the  specific  terms  and 
conditions  under  which  it  will  offer 
reinsurance,  expense  reimbursement, 
and  premiiun  subsidy  to  the  Company. 
Such  aimouncements  will  be  made  on  or 
before  January  1st  of  the  preceding 
reinsurance  year  in  which  such 
announcement  will  take  effect. 

Section  m  FCIC  Premium  Subsidy 

A  portion  of  the  premiums  for  crop 
insurance  provided  under  this 
Agreement  will  be  subsidized  by  FQC 
in  accordance  with  the  provisions  of  the 
Act.  This  subsidy  will  be  due  at  the 
FCIC  payment  date. 


Section  IV  Expense  Reimbtirsement 

A.  Standard  Fund  Expense 
Reimbursement 

In  accordance  with  the  provisions  of 
the  Act.  FCIC  agrees  to  pay  the 
Company  an  expense  reimbursement 
equal  to  thirty-two  percent  (32%)  on  the 
net  book  premiimi  of  all  eligible 
contracts  reinsured  under  the  Standard 
Fund  or  not  reinsured  but  eligible  for 
expense  reimbursement  and  a  premium 
subsidy  for  the  1992  reinsurance  year. 
This  reimbursement  rate  will  be  thirty 
and  one-half  percent  (30.5%)  for  the  1993 
reinsurance  year,  and  twenty-nine 
percent  (29%)  for  the  1994  and 
subsequent  reinsurance  years. 

B.  Non-Standard  Fund  Expense 
Reimbursement 

In  accordance  with  the  provisions  of 
the  Act,  FCIC  agrees  to  pay  the 
Company  an  expense  reimbursement 
equal  to  twenty-five  percent  (25%)  of  the 
total  premiums  of  all  eligible  contracts 
designated  under  the  Non-Standard 
Fund  for  the  1992  reinsurance  year.  This 
rate  will  be  twenty-three  and  one-half 
percent  (23.5%)  for  the  1993  reinsurance 
year,  and  twenty-two  percent  (22%)  for 
the  1994  and  subsequent  reinsurance 
years. 

C.  Additional  Expense  Reimbursement 
for  New  Contracts  Issued 

An  additional  expense  reimbursement 
of  five  percent  (5%)  of  the  premium  of  all 
new  eligible  crop  insurance  contracts 
issued  will  be  paid  by  FCIC  to  the 
Company.  This  additional  payment  will 
be  limited  to  the  first  year  of  any  new 
crop  contract.  The  Company  must 
obtain  a  certification  from  tiie 
policyholder  which  states  that  this 
policy  meets  the  definition  of  a  new  crop 
insurance  contract  provided  in  this 
Agreement  in  order  to  be  eligible  for  this 
payment. 

D.  Adjustments  to  Expense 
Reimbursement 

If  FCIC  or  Congress  determines  that 
issuance  or  servicing  a  crop  insurance 
contract  or  group  of  contracts  involves 
expenses  that  vary  significantiy  irom  the 
expense  reimbursement  provided  under 
this  Section,  it  may  establish  a  separate 
reimbursement  provided  imder  this 
Section,  it  may  establish  a  separate 
reimbursement  level  for  the  crop 
insurance  contract  or  group  of  such 
contracts  that  it  determines  to  be 
equitable. 

E.  Payment  of  Expense  Reimbursement 

1.  The  expense  reimbursement  amount 
provided  in  this  Section  will  be  paid  to 
the  Company  in  two  installments.  The 


first  installment  will  represent  two- 
thirds  of  expense  reimbursement 
amount  provided  for  in  subsections  A 
and  B  plus  all  of  the  expense 
reimbursement  provided  in  subsection 
C  This  installment  will  be  due  after  the 
reconciliation  of  the  monthly  report 
containing  the  data  obtained  from  the 
acreage  reports  (preliminary  report  for 
raisin  insurance  contracts).  The  second 
installment  will  include  the  remaining 
expense  reimbursement  amounts 
provided  for  in  this  Agreement  and  will 
be  due  at  FCIC  payment  date. 

2.  For  raisins  only,  the  Company  may, 
not  sooner  than  the  September  Monthly 
Report,  submit  to  FCIC  a  preliminary 
report  of  raisin  tonnage.  'This  report  may 
be  used  to  determine  the  expense 
reimbursement  for  raisin  insurance.  In 
the  event  the  raisin  premium  based  upon 
the  preliminary  toimage  report  is  in 
excess  of  the  actual  premium  based 
upon  the  final  tonnage,  the  Company 
will  refund  to  FCIC  the  excess  expense 
reimbursement  with  the  first  monthly 
report  after  the  actual  tonnage  is  known 
for  all  or  part  of  the  raisins. 

3.  Failure  to  timely  report  acreage 
data  will  result  in  these  crop  contracts 
not  being  eligible  for  the  second 
installment  of  expense  reimbursement 
as  specified  imder  this  Agreement. 

F.  No  portion  of  any  pay-ment  made  to 
the  Company  under  this  Agreement  may 
be  rebated  or  kicked  back  to 
policyholders. 

Section  V  General  Provisions 

A.  Reports 

1.  The  Company  must  submit 
accurate,  detailed,  certified  contract 
data  to  FCIC.  The  information  submitted 
must  be  in  accordance  with  the 
requirements  of  Manual  13. 

2.  All  reports  submitted  for 
reimbursement  must  be  certified  by  an 
authorized  officer  of  the  Company.  Any 
fraudulent  certification  made  to  FCIC 
may  subject  the  maker  or  the  Company 
to  criminal  or  civil  penalties  as  provided 
by  law.  The  required  certification 
statements  are  contained  in  Manual  13. 

3.  In  addition  to  the  reporting 
requirements  contained  in  Manual  13, 
the  Company  will  provide  to  FCIC  any 
other  information  relating  to  their  crop 
insurance  activities  upon  request  The 
Company  will  provide  access  to  its 
offices,  personnel,  and  records  of  any 
kind  in  its  possession  or  control  at  the 
request  of  FQC  At  FCIC's  request  the 
Company  will  indefinitely  retain 
records.  Such  records  will  not  be 
destroyed  without  FQC's  prior 
approval.  The  access  afforded  to  FCIC 
to  the  Company's  records,  staff,  and 
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operation*  will  ilao  be  afforded  to  any 
other  government  agency  FQC 
designates. 

4.  Failure  of  the  Company  to  comply 
with  the  provisions  of  this  Agreement, 
including  the  applicable  manuals, 
requiring  timely  submission  of  the 
monthly  or  year-end  data,  and  reports  or 
f>ny  other  reports  required  by  this 
Agreement,  does  not  excuse  or  delay  the 
requirement  to  pay  any  amount  due  to 
FaC  by  the  dates  spedfled  herein. 
Failure  of  the  Company  to  make 
payment  in  accordance  with  the 
provisions  of  this  Agreement,  including 
all  referenced  manuals,  is  a  default  of 
this  Agreement  by  the  Company.  In 
addition  to  the  payment  of  applicable 
interest,  such  actions  could  be  a  basis  to 
suspend  or  terminate  this  Agreement. 

B.  Interest 

1.  FQC  will  pay  interest  to  the 
Company  in  accordance  with  the 
interest  provisions  of  the  Contract 
Disputes  Act  (41  U.S.C  601  et  aeq.]. 

2.  The  Company  will  pay  FCIC 
interest  on  payments  not  timely  received 
in  accordance  to  the  terms  of  this 
Agreement  at  the  base  interest  rate  plus 
800  basis  points.  Any  interest  not  paid 
by  the  cut-off  date  for  the  next  monthly 
report  must  be  included  in  that  report  as 
delinquent  interest 

3.  Tie  Company  will  repay,  with 
interest  any  amount  paid  to  the 
Company  by  FCIC  which  FQC  or  the 
Company  subsequently  determine  to 
have  been  not  due  to  the  Company. 
Such  interest  will  be  calculated  by 
applying  the  formula  contained  in 
paragraph  2. 

4.  All  payments  are  subject  to  a  post 
audit  by  FCIC 

C.  Policy  and  Form  Approval 

1.  The  Company  must  submit  to  FCIC 
for  FCIC  approval,  at  such  times  as 
FCIC  may  determine,  copies  of  all  crop 
contracts,  amendments,  forms,  and 
procedures  incorporated  by  reference 
into  the  multiple  peril  contracts  of 
insurance  reinsured  under  this 
Agreement  Such  documents  may  not  be 
used  by  the  Company  until  approved  by 
FCIC 

2.  The  Company  may  not  sell  any  crop 
insurance  contract  which  increases  the 
risk  of  loss  or  shifts  the  risk  of  loss  to  a 
crop  insurance  contract  offered  or 
reinsured  by  FCIC 

D.  Insurance  Operations 

1.  Plan  of  Operations 

a.  Before  FQC  will  agree  to  be  bound 
by  this  Agreement  with  the  Company, 
the  Company  must  submit  and  obtain 
tne  approval  by  FCIC  of  its  Plan  of 


Operation  (Plan),  The  Plan  must  be 
submitted  to  FCIC  by  April  1st  of  the 
preceding  reinsurance  year.  If  a  Plan  is 
not  received  by  April  1st  FCIC  reserves 
the  right  to  terminate  the  Agreement.  If 
the  Plan  is  not  approved  by  July  1st  of 
the  reinsurance  year,  policies  written  or 
renewed  with  sales  closing  dates 
between  July  1st  and  date  the  Plan  is 
approved  will  not  be  eligible  for 
reinsurance. 

b.  The  Plan  must  meet  the 
requirements  contained  in  appendix  2. 

c.  The  Company  may  submit  a  request 
to  amend  an  approved  Plan  at  any  time 
for  the  purpose  of  reflecting  changing 
business  considerations  and  sales 
expectations.  Such  amendments  must  be 
approved  by  FCIC  before  they  can  be 
implemented  by  the  Company. 

d.  The  Plan  is  incorporated  by 
reference  as  a  part  of  this  Agreement 
Failure  to  follow  the  IHan.  is  a  basis  for 
FCIC  to  terminate  this  Agreement 

2.  The  Company  must  sell  all  crop 
insurance  contracts  reinsured  tinder  this 
Agreement  through  properly  trained  and 
licensed  agents.  The  Company,  its 
agents  or  any  other  representatives  of 
the  Company  who  have  been  authorized 
to  quote  rates  and  coverage  or  provide 
other  information  pertaining  to  multiple 
peril  crop  insurance  contracts  must  hold 
an  insurance  license  issued  by  the  State 
in  which  each  contract  is  written.  The 
type  of  license  required  to  be  held  must 
be  approved  by  FCIC 

3.  Sales  agents  or  local  agency  sales 
employees  or  supervisors  must  not 
adjust  supervise,  or  otherwise  control 
loss  adjusters  or  participate  in  the 
determination  of  amount  or  cause  of  loss 
and  must  not  verify  yields  of  applicants 
for  the  purpose  of  establishing  an 
insurance  coverage  or  guarantee,  if  the 
crop  insurance  contracts  involved  in  the 
loss  adjustment  or  yield  determinations 
are  sold  or  serviced  by  the  sales  agent 
local  agency  or  competing  agency. 

4.  In  accordance  with  section  1507  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1987,  the  Company  and  FCIC  agree 
that  FCIC  will  assume  and  perform  the 
obligations  cf  the  Company  if  the  FCIC 
determines  that  the  Company's  loss 
adjustment  performance  and  practices 
are  not  carried  out  in  accordance  with 
this  Agreement  If  the  FCIC  assumes  the 
Company's  loss  adjustment  obligations 
under  this  provision,  the  Company  will 
pay  the  FCIC  an  amount  equal  to  ten 
percent  (10%)  of  the  net  book  premium 
for  the  crop  insurance  contracts 
included  in  the  Standard  Fund  and  the 
Company  will  remain  liable  for  the 
losses  on  such  crop  insurance  contracts. 
This  payment  will  be  due  at  the 
Company  payment  date.  Loss 
adjustment  resi>onsibility  will  be 


restored  to  the  Company  when  FQC 
determines  that  the  Company  is  capable 
of  complying  and  will  comply  with 
FCICs  loss  adjustment  procedures  and 
practices.  The  payment  by  the  Company 
to  FCIC  for  such  period  that  FCIC 
performed  the  loss  adjustment  will  be 
pro-rated  by  the  total  premiums  for  crop 
insurance  contracts  adjusted  by  FQC 
and  those  adjusted  by  the  Company. 

5.  The  Company  must  verify  all  yields 
and  other  information  used  to  establish 
insurance  gtiarantees.  The  verifies  ti(m 
system  must  meet  the  standards 
contained  in  Manuals  8  and  14. 

E.  Termination 

1.  If  the  Company  does  not  fulfill  ad  of 
its  obligations  under  this  Agreement 
FCIC  may  immediately  terminate  this 
Agreement  for  cause. 

a.  If  the  Agreement  is  terminated  for 
cause,  FCIC  will  not  provide  reinsurance 
for  any  additional  crop  contracts  issued 
or  renewed  after  the  date  of  the 
termination.  FCIC  will  provide 
reinsurance  for  all  crop  contracts  in 
effect  as  of  the  date  of  the  termination 
until  the  next  cancellation  date.  FQC 
reserves  the  right  to  take  over  all  loss 
adjustment  activity  for  all  current  crop 
contracts  as  of  the  date  of  termination 
for  the  remainder  of  the  reinsurance 
year  for  all  contracts  in  the  Standard 
Fund.  The  Company  will  pay  FQC  ten 
percent  (10%)  of  the  net  book  premium 
of  the  crop  contracts  in  the  Standard 
Fund  in  order  to  reimburse  FQC  for 
such  loss  adjustment  activity. 

b.  If  this  Agreement  should  be 
terminated  for  cause  and  not  for  the 
convenience  of  the  government  FQC 
will  suffer  damage  to  its  ability  to 
deliver  crop  insurance  throughout  the 
United  States  as  required  by  the  Act. 
FQC  will  incur  additional 
administrative  costs  to  ensure  that 
policyholders  are  not  deprived  of  the 
opportunity  to  obtain  crop  insurance. 
Both  parties  agree  such  damage  is 
difficult  to  measure  at  the  time  the 
Company  enters  into  this  Agreement. 
Therefore,  should  this  Agreement  be 
terminated  by  FCIC  for  cause,  the 
Company  agrees  to  pay  FCIC  in  the  funn 
of  liquidated  damages  the  equivalent  of 
ten  percent  (10%)  of  the  value  of  all 
premiums  that  are  reinsured  by  FQC 
under  this  Agreement  for  that  contract 
year  at  the  time  this  Agreement  is 
terminated. 

2.  FCIC  reserves  the  right  to  terminate 
this  Agreement  at  anytime  for  the 
convenience  of  the  government  In  such 
a  case,  FCIC  will  not  provide 
reinsurance  for  any  crop  contracts 
renewed  or  issued  after  the  date  of  the 
termination.  FCIC  will  continue  to 
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provide  peinsaraBoe  Sot  crop  oantracts  in 
eHsct  as  of  Hh  date  •f  the  tatmiiiatkm 
until  the  next  cancellation  date. 

F.  Beaewal 

This  Agreement  will  continue  in  effect 
firomyear  to  year  %vi4i  an  aimaal 
renewal  date  of  July  1st  of  «adi 
succeedmg  srear  unless  PCIC  or  the 
Company  gives  at  least  one  hundred 
eighty  (180J  days  advance  notice  in 
writing  ta  the  other  party  that  the 
Agreement  arill  not  be  renewed. 

G.  Appropriation  Contiitgency 

The  obligations  of  FQC  under  this 
Agreement  are  cantingeat  upon  the 
availahiHty  of  appn^riations. 
Notwithstanding  my  other  provision  of 
this  Agreement  FCICs  abilky  to  sustain 
Ae  Agreement  depends  upon  the  FQCs 
Congressional  Appropriation.  H  FQCs 
Congressional  Appropriation  is 
insufficient  to  pay  the  obligations  under 
this  Agreement  FQC  wiD  reduce  its 
payments  to  the  Company  on  a  pro  rata 
basis  or  such  other  aiethod  determined 
byPCiC 

H.  Replacement 

This  Agreement  replaces  any  previous 
Standard  Reinsurance  Agreement 
between  PCIC  and  the  Company. 
However,  any  crop  insurance  contract 
covering  a  crop  year  for  which  the  sales 
closing  date  occurred  before  July  1, 1991, 
and  which  was  reinsured  under  the 
Standard  Reinsurance  Agreement  in 
effect  prior  to  July  1, 1991.  will  remain  in 
effect  ooder  such  previous  agreement 
until  the  end  of  the  insurance  period 
then  in  e£fect 

/.  Errors  and  Good  Faith 

1.  Isolated  and  inadvertent  delays, 
errors  or  omissions  occurring  in  die 
performance  under  '&e  Agreement  or  the 
procedures  issued  or  approved  by  FQC 
will  not  relieve  either  FQC  or  the 
Company  from  liability  which  would 
have  attached  had  such  delay,  error,  or 
omission  not  occorred  if  such  error  or 
omission  is  rectified  as  soon  as  possible 
after  discovery.  However,  any  liability 
which  would  not  have  atteched  but  for 
the  delay,  error,  or  omission  will  be 
borne  by  die  party  responsible  for  the 
delay,  error,  or  omission.  HiIs  provision 
applies  only  to  the  Agreement  between 
the  Company  and  FQC  and  not  to  the 
failure  of  the  Company  to  comply  with 
the  requirements  of  the  Act  or  the 
regulation  promulgated  by  FQC 
thereunder. 

2.  11m  Company  wiM  provide  FCIC 
with  indemnification,  including  costs 
dnd  reasonaUe  legri  and  attorney's 
fees,  for  payments  and/or  waivers  of 
premiums  under  the  Good  Faith 


Reliance  and  Miseepreaentatian  ^vmm 
of  fhe  crep  faisMrwne  wyiiaHnns,  FOG 
willdetenniiie  Ms  Kabttty  onderaiqr 
contract  of  crop  inearanoe  reinsered 
under  this  Agreement  Written  notice  at 
the  time  of  FQCs  determination  wiU  be 
provided  to  the  Company  as  to  the 
amount  of  any  payment  and/or  waiver 
of  premium  to  an  insared  under  the 
Good  Fa^  ReSiaaae  aad 
Misrepresentatioa  dause  and  the  basis 
of  that  paymeirt.  The  Company  win  have 
thirty  [M)  days  to  respond  to  tMs  notice 
in  order  to  provide  additional 
information  if  any.  regarding  fhe 
payment/waiver  to  thie  insured  under 
the  Good  Faith  Reliance  and 
Misrepresentation  clause. 

/.  Cut-Through  and  Preemption  of  State 
Law 

Whenever  the  Company  (inclnding  for 
the  purposes  of  this  provision,  any  entity 
responsible  to  the  Company  for  carrying 
out  any  part  of  this  Agreement  if  that 
entity  is  listed  on  the  Plan)  is  unable  to 
fulfill  its  obligations  to  any  policyholder 
by  reason  of  a  directive  or  order  dnly 
issued  by  any  Department  of  Insurance. 
Commissioner  of  Insurance,  or  by  any 
court  of  law  having  competent 
jurisdiction,  or  under  similar  authority  of 
any  jurisdiction  to  which  the  Company 
is  sui)ject  all  crop  insurance  contracts 
affected  by  such  duective  or  order  that 
are  in  force  and  directiy  or  indirectly 
subject  to  this  Agreement  as  of  tlie  date 
of  such  tnabOity  or  failure  to  perform 
will  be  immediately  transferred  to  PCIC 
without  further  action  of  the  Company 
by  the  terms  of  this  Agreement  FCIC 
will  assume  all  obligations  for  unpaid 
losses  whether  occurring  before  or  after 
the  date  of  transfer,  and  the  Company 
must  pay  FQC  all  fands  in  its 
possession  witii  respect  to  all  sucA  crop 
inswcufioe  oontim:ts  transferred 
including,  but  not  limited  to,  premiums 
collected.  The  Company  must  also 
assign  to  FQC  the  right  to  all 
imcollected  premiums.  No  assessment 
for  such  funds  or  pro-ams  may  be 
computed  or  levied  on  the  Coo^>any  by 
any  Stete  for  or  on  aocoont  of  any 
premiums  payable  on  contracts  of  multi- 
peril  crop  insurance  reinsured  under  this 
Agreement 

K.  Litigadott  and  Assistance 

The  Con^pany's  e}q)ense8  incurred  as 
a  result  of  litigation  are  considered  as 
part  of  the  expense  reimbursement  paid 
imder  section  IV  of  the  Agreenient  FQC 
may  at  its  option  elec^  to  participate 
and/or  intervene  m  any  legal  action. 
The  Company  agrees  not  to  oppose  such 
intervention.  Should  the  Company 
desire  the  intervention  of  FQC  in  a  legal 
action  it  must  do  fhe  following: 


L  lanedialdy  notify  FQC  of  tiw 
acfion; 

2.  Secure  legal  couuseb 

3.  Present  all  defeases  including  ones 
directed  by  FQC;  and 

4.  Not  name  FQC  as  a  party  to  the 
action. 


/.  Procurement  bitegrUy 

A.  During  tfus  Agreement  the  Coinpuiy 
shall  notlawwJn^ir — 

1.  Make,  directly  or  indirectly,  any  oQer  or 
promise  cf  fitture  employiBeBt  of  business 
opportuaity  to,  or  engage,  directly  or 
indirectly,  ia  any  disniininw  of  futue 
employmeiU  or  tuuineas  opportunity  with, 
any  FCIC  official; 

2.  Offer,  give,  or|vomise  to  offer  or  give, 
directly  or  indirectly,  an^  money,  gratuily,  or 
other  tiling  of  value  to  any  FCiC  ol^al:  or 

3.  Solicit  or  obtain,  directly  or  indirectly, 
from  any  officer  or  employee  of  FCIC,  prior  to 
FCIC'i  acceptance  of  this  Agreement  any 
proprietary  or  source  ■elaotioD  information 
regarding  the  AgreesieaL 

B.  [)uriag  this  A^vement  no  PCIC  officii 
shall  knowingiy — 

1.  Solicit  ar  accept  diiectly  or  indiiecdy, 
any  pnuniae  of  future  engrioyment  or 
bnsiDesa  opportunity  bom.  or  engage,  directly 
or  indirectly,  ia  any  dtscuMiaa  of  future 
employment  ar  business  opportunity  with, 
any  officer,  empktyee,  representative,  agent 
or  consultant  of  the  Company: 

2.  Ask  for,  demand,  exact  solicit  seek, 
accept,  receive,  or  agree  to  receive,  directly 
or  indirectly,  any  money,  gratuity,  or  other 
thing  of  value  from  any  officer,  employee, 
representative,  agent  or  consultant  of  the 
Company;  or 

3.  Diadoee  any  preisietary  or  source 
selection  infonnation  regarding  the 
Agreement  directly  or  indirectly  to  any 
person  other  than  a  person  authorised  hy 
FCIC  to  receive  such  infbrmati<BL 

C.  During  this  Agreement  no  person  «vfao  ia 
given  authorised  or  unauthorised  access  to 
proprietary  information  regarding  the 
Agreement  shall  knowingly  disclose  such 
information,  directly  or  indirectly,  to  «ny 
person  other  than  a  person  authorized  by 
FCIC  to  receive  such  infonnation. 

D.  No  Government  official  or  employee 
who  has  participated  personally  and 
substantially  in  the  deliberatiaD  of  the 
Agreement  with  the  Company  shall — 

1.  Participate  in  any  manner,  as  an  officer, 
employee,  agent  or  representative  of  another 
party  to  this  Agreement  in  any  negotiations 
regarding  such  an  Agreement  or 

2.  Participate  personally  and  substantially 
on  behalf  of  another  party  to  this  Agreement 
in  the  performance  of  stuih  Agreement  during 
the  period  ending  2  years  after  the  last  date 
such  individual  participated  personally  and 
substantially  in  the  conduct  of  such 
Agreement 

E.  The  definitions  at  48  CFR  3.104-4  are 
incorporated  in  this  Agreement  for  the 
purposes  of  this  subsection. 

F.  tf  the  Company  fails  to  comply  with  this 
subsection  FCIC  may  terminate  tliis 
Agreement  for  cause. 
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_C.  For  tlM  putpoM  of  thia  Mction  I  the  term 
TQC  Official"  has  th*  mum  meaning  aa  the 
tenn  Trocmmant  Official"  in  section  6  of 
the  Office  of  Federal  Procurement  Policy  Act 
Amendments  of  1988  (Public  Law  100-379). 

n.  Drug  Aw  Workplace 

A.  For  the  purposes  of  this  section  the 
following  definitions  apply: 

1.  Controlled  Subetance  means  s  controlled 
substance  in  schedule  I  through  V  of  section 
202  of  the  Controlled  Substances  Act  (21 
U.S.C  812)  and  as  further  defined  in 
regulations  at  21 CFR  1308.11-1308.15. 

2.  Conviction  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
impositioo  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility 
to  determine  violations  of  the  Federal  or 
State  criminal  drug  statutes. 

9.  Criminal  Drug  Statute  means  a  Federal 
or  non-Federal  criminal  statute  involving  the 
manufacture,  distribution,  dispensing, 
possession  or  use  of  any  controlled 
substance. 

4.  Drug-free  Workplace  means  s  site(s)  for 
the  performance  of  work  done  by  the 
Company  in  connection  with  the  Agreement 
at  which  employees  of  the  Company  are 
prohibited  from  engaging  in  the  unlawful 
manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled  substance. 

5.  Directly  Engaged  is  defined  to  include  all 
direct  cost  employees  and  any  other  contract 
employee  who  has  other  than  a  minimal 
impact  or  involvement  in  the  Company's 
performance. 

A.  Employee  meana  an  employee  of  a 
Company  directly  engaged  in  the 
performance  of  work  under  the  Agreement 

B.  The  Company  certifies  and  agrees,  that 
with  respect  to  all  employees  of  the  Company 
to  be  employed  pursuant  to  the  Agreement  it 
will— no  later  than  thirty  [30]  days  after  the 
date  this  Agreement  goes  into  effect  to 
complete- the  following: 

1.  Publish  a  statement  notifying  its 
employees  that  the  unlawful  manufactura, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
Company's  workplace  and  specifying  actions 
that  will  be  taken  against  employees  for 
violations  of  such  prohibition; 

2.  Establishment  of  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about  the  dangers  of  drug  abuse  in  the 
workplace,  the  Company's  policy  of 
maintaining,  a  drug-free  workplace,  the 
availability  of  drug  counseling,  rehabilitation, 
employee  assistance  programs,  and  penalties 
that  may  be  imposed  upon  employees  for 
drug  abuse  violations  occurring  in  the 
woricplace; 

3.  Provide  all  employees  engaged  in  the 
performance  of  the  Agreement  with  a  copy  of 
the  statement  required  by  paragraph  (2): 

4  Notify  the  employees  in  writing  in  the 
statement  required  by  paragraph  (2)  of  this 
provision  that  as  a  condition  of  continued 
employment  on  the  contract  resulting  from 
this  solicitation,  the  employee  will  abide  by 
the  terms  of  this  statement  and  notify  the 
employer  in  «vriting  of  the  emplyee's 
conviction  under  a  criminal  drug  statute  for  a 
violation  occurring  in  the  workplace  no  later 
than  five  (S)  days  after  such  conviction; 


5.  Notify  FQC  in  writing  within  ten  (10) 
days  after  receiving  notice  under  paragraph 
(4),  ttom  any  employee  or  otherwise  receiving 
actual  notice  of  such  conviction.  The  notice 
shall  Include  the  position  title  of  the 
employee:  and 

ft.  Within  30  days  after  receiving  notice 
under  paragraph  (4)  of  a  conviction,  take  one 
of  the  following  actions  with  respect  to  any 
employee  who  is  convicted  of  a  drug  abuse 
violation  occurring  in  the  workplace:  a)  take 
appropriate  personnel  action  against  such 
employee,  up  to  and  including  termination  or 
b)  require  such  employee  satisfactorily 
participate  in  a  dnig  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement  or  other  appropriate 
agency. 

7.  Make  a  good  faith  effort  to  maintain  a 
drug-  free  woikplace  through  the 
implementation  of  thia  provision. 

C.  The  Company  certifies  and  agrees  that  it 
will  not  engage  in  the  unlawful  manufacture, 
distribution,  dispensing,  possession  or  use  of 
a  controlled  substance  in  the  performance  of 
this  Agreement 

D.  Failure  of  the  Company  to  provide  the 
certifications  required  by  this  provision  is  a 
basis  to  either  terminate  or  not  renew  this 
Agreement 

///.  Anti-lobbying 

A.  The  following  definitions  apply  only  to 
the  provisions  of  this  section. 

1.  Agency,  as  used  in  this  article,  means 
executive  agency  as  defined  in  48  CFR  2.101. 

2.  Covered  Federal  Action,  means  any  of 
the  following  Federal  actions: 

i.  The  awarding  of  any  Federal  contract 
it  The  making  of  any  Federal  grant 
lit  The  making  of  any  Federal  loan, 
iv.  The  entering  into  of  any  cooperative 

agreement 
V.  The  extension,  continuation,  renewal. 

amendment  or  modification  of  any  Federal 

contract  grant  loan,  or  cooperative 

agreement 

3.  Indian  Tribe  and  Tribal  Organization, 
has  the  meaning  provided  in  section  4  of  the 
Indian  Self-Determination  and  Education 
Assistance  Act  (25  U.&C  4S0B)  and  include 
Alaskan  Natives. 

4.  Influencing  or  attempting  to  influence, 
means  making,  with  the  intent  to  influence, 
any  communication  to  or  appearance  before 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee 
of  Congress,  or  an  emplojree  of  a  Member  of 
Congress  in  connection  with  any  covered 
Federal  action. 

6.  Local  government,  means  a  unit  of 
government  in  a  State  and.  if  chartered, 
established,  or  otherwise  recognized  by  a 
State  for  the  performance  of  a  governmental 
dufy.  including  a  local  public  authorify,  a 
special  district  an  intrastate  distilct  a 
council  of  governments,  a  sponsor  group 
representative  organization,  and  any  other 
instrumentalify  of  a  local  government 

ft.  Officer  or  employee  of  an  agency, 
includes  the  follo%ving  individuals  who  are 
employed  by  an  agency: 

i.  An  individual  who  is  appointed  to  a 
position  in  Uie  Government  under  tide  5, 
United  States  Code.  Including  a  position 
under  a  temporary  appointment 


U.  A  member  of  the  uniformed  services,  as 
defined  in  subsection  101(3),  title  37.  United 
States  Code. 

ill.  A  special  Governmept  employee,  as 
defined  fai  section  202.  tide  18,  United  States 
Code. 

iv.  An  individual  who  is  a  member  of  a 
Federal  advisory  committee,  as  defined  by 
the  Federal  Advisory  Committee  Act  titie  6, 
United  States  Code,  appendix  2. 

7.  Pereon,  means  an  Individual, 
corporation,  company,  association,  authority, 
firm,  partnership,  sodefy.  State,  and  local 
government  regardless  of  whether  such 
entify  is  operated  for  profit  or  not  for  profit. 
This  term  excludes  an  Indian  tribe,  tribal 
organizatioa  or  any  other  Indian 
organization  with  respect  to  expenditures 
specifically  permitted  by  other  Federal  law. 

8.  Reasonable  compensation,  meaiu,  with 
respect  to  a  regularly  employed  officer  or 
employee  of  any  person,  compensation  that  is 
consistent  with  the  normal  compensation  for 
such  officer  or  employee  for  work  that  is  not 
furnished  to,  not  funded  by.  or  not  furnished 
in  cooperation  with  the  Feideral  Government 

9.  Beasonable  payment,  means,  with 
respect  to  professional  and  other  technical 
services,  a  payment  in  an  amount  that  is 
consistent  with  the  amount  normally  paid  for 
such  services  in  the  private  sector. 

10.  Recipient,  includes  the  Company  and 
all  subcontractors.  This  term  excludes  an 
Indian  tribe,  tribal  organization,  or  any  other 
Indian  organization  with  respect  to 
expenditures  specifically  permitted  by  other 
Federal  law. 

11.  Regularly  employed,  means,  with 
respect  to  an  officer  or  employee  of  a  person 
requesting  or  receiving  a  Federal  contract  an 
officer  of  employee  who  is  employed  by  such 
person  for  at  least  130  working  days  within  1 
year  immediately  preceding  the  date  of  the 
submission  that  initiates  agency 
consideration  of  such  person  for  receipt  or 
such  contract  An  officer  or  employee  who  is 
employed  by  such  person  for  less  than  130 
working  days  within  1  year  immediately 
preceding  the  date  of  the  submission  that 
initiates  agency  consideration  of  such  person 
shall  be  considered  to  be  regularly  employed 
as  soon  as  he  or  she  is  employed  by  such 
person  for  130  working  days. 

12.  State,  means  a  State  of  the  United 
Stetes,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  a  territory  or 
possession  of  the  United  States,  an  agency  or 
instrumenUhfy  of  a  Stete,  and  multi-State, 
regional  or  interstate  entify  having 
governmental  duties  and  powers. 

E  The  definitions  and  prohibitions 
contained  in  the  Federal  Acquisition 
Regulation,  at  48  CFR  52J03-12,  Limitetion  on 
Paymente  to  Influence  Certain  Federal 
Transactions,  are  hereby  incorporated  by 
reference  herein. 

C  The  Company  hereby  certifies  to  the 
best  of  his  or  her  knowledge  and  beUef  as  of 
December  23. 1989  that — 

1.  No  Federal  appropriated  funda  have 
been  paid  or  will  be  paid  to  any  person  for 
influencing  or  attempting  to  Influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
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Congress  on  his  or  her  behalf  tooonawtipn 
with  th««watdiqgnf  any  Eadetal  contract, 
the  making  of  any  Tedenfl  jrant  the  making 
of  any  FedMri  loan,  flie  entering  into  of  any 
cooperative  vgreeBmrt.  and  ibe  extension, 
continuafiaa,  -ranewaL  «mendawnt  m 
medHoalkip  a(«ny.Fedanl«aiitiact  iirant 
loan,  m  rinnsatliin  aui— mill. 

2.  If  «B|r  fuoda  «tber  than  Federal 
apprapriatedtMsda  ttncJadJnginpfit  oriee 
received  nadar  a  oowrad  FedenI 
tranaactioQ)  have  been  paid,  or  wriU  be  paid, 
toaagr  peiwa  far  infloeadag  or  attempting  to 
faiflawme— oiBoeref  amplayaaofany 
ageacy.4i  Mambar  of  Congresa.  aa  offioer  or 
employee  of  Oaagnsa,  or  aa  enqilayee  of  a 
Menibar  of  Coagnas  on  his  or^  behalf  in 
connection  with  this  Agseement  the 
Campaiw  ahaO  complate  aad  aubmit-OMB 
standard  Tom  111.  Pisdasuae  oTLobbying 
Activities,  to  the  FOG;  and 

3.  TlieCompany  wfll  indude  die  language 
of  this  certffication  in  aU  subcontract  awards 
at  any  tier  and  require  that  all  recipients  of 
subcontract  awards  in  excesa  of  $100,000 
riiall  antdf  and  diadosa  aooordingfy. 

d.  SubmissioD  of  Ada  certificatkn  and 
discloane  ia  a  pnaequiaite  for  making  or 
entering  into  lUa  AgtmaoaA  ia  impoaed  by 
aectioniaSB,  Htle  31.  United  Statea  Cods.  Any 
person  who  makes  an  aiqwnditure  prohibited 
under  this  proviaian  or  who  fails  to  file  or 
amend  the  diadosure  form  to  be  filed  or 
amended  by  this  jirovisian.  shall  be  subject  to 
a  chril  pendfyof  not  leaa  than  Siaooo,  and 
not  more  than'tlOD.tXX),  foraadi  audi  failure. 

B.  Hie  proUbttiona  contained  in  section 
1352  df  title  31.  United  States  Code,  are 
incorporated  by  rdeeenoe  among  odier 
things,  profaibita  a  redpieiit  of  a  Federal 
contract  grant,  loan,  tir  cooperative 
agreement  Erom  using  appropriated  fimda  to 
pay  any  peraoafor  iidhiaiciag  or  attempting 
to  influence  aanffioer  er  employee  of  any 
agency,  a  Member  of  Omgreaa,  an  t^oer  or 
employee  (rfCoagreea,  or  aa  employee  of  a 
Member  ofCongraaa  tacoaneotioa  vrith  any 
of  the  fbUowiag  ooveaad  Federal  actionr  the 
awatding«f  any  Federal  oontract;  die  maktog 
of  aay  Federal  giant  tka ataUagof «ny 
FedenI  loaa:  lbs  antartaiginto^any 
coopeaathw  ^apraeBwat;  or  Ihe  modificatioo  4f 
aiqr  Pedend  ooattactgtant  loan,  ar 
cooperative  agnenent  The  Company  ia  abo 
required  to  foraiah  a  dtadoaare  if  any  fuada 
other  than  Federal  apprefriatad  ba^ 
(induding  profit  arf^reoeivad  andera 
covered  Feideral  tranaaction)  have  beeapaid. 
or  will  be  paid,  to  ai^  peraoo  fiar  iafluendiig 
or  attempting  to  iafhiSBcaan  officer  or 
employee  of  any  aganqr.  a  Member  of 
Congreaa.  an  officer  or  employee  of  Congreaa, 
or^B  apployee  of  a  Menibar  of  Congreaa  in 
connection  with  a  Fedoal  cootract  grant 
loan,  or  cooperative  agreement 

F.  The  pnihibitiona  of  paragraph  E.  do  not 
appfy  under  Oie  followliig  conditkma: 

1.  Agenqr  and  legialattve  liaiaon  by  own 
employeea. 

a.  The  prohibition  on  the  use  of 
appropriated  funda,  doea  not  apply  in  the 
caae  of  a  payment  of  reaatmabie 
compeaastionmade  to  an  officer  or  employee 
6f  a  person  requesting  or  receiving  a  covered 
Federal  action  if  the  payment  is  for  agency 
and  legldatlva  liaison  acthrttiea'BOt  directly 
related  to  a  covered  Federal  ection. 


b.  Providlag  aoy  Iwfnamaticn  apaotfieaBy 
requeatadfaf  aa  agency  arCongnaa  ia 
psaBBad  at  auy  Ham. 

c  Thnfrilhwiii^  allium  and  lagiaiative 
liaiaoa  actMtiaa  aia  penntttedtiy  time 
where  thay  aia  not  lalaledio  a  qpadfic 
aolidtattoa  for  aay  aavarad  Fadaa^  actioa:  ^y 
Diacaaaiqg  avith  aa  agency  the  ^aalltiM  and 
characteilatica  (indudiiy  individnal 
demonataationa)  of  the  petson'a  pioducta  or 
aervicaa.  conditiona  orlerma  of  aala.  and 
aervice  capabflitiaa;  and  (ii)  tedmical 
diaouaaiona  and  other  activitieangardiqg  the 
application  or  adaptation  dt  (he  peraon's 
producta  or  aen/lcea  for  an  agency'a  uae. 

d.  The  following  agency  and  legialative 
liaiaon  activitiea  are  permitted  where  ttey 
are  prior  toibimal  aoUdtation  of  any  covered 
Federal  action:  (f)  Providing  any  information 
not  apecificaiBy  requested  bat  neceaaary  for 
an  agency  to  make  an  informed  dedaion 
about  initiation  of  a  covered  federal  action: 
(ii)  tedmical  diecuaeions  regarding  die 
preparation  of  an  nnsolidted  proposal  prior 
to  its  offidal  aobmisaion;  and  (iii)  capabiltfy 
presentatioiu  by  persons  seeking  awarda 
from  an  agency  pursuant  to  the  provisions  of 
tihe  Small  Businaes  Act  as  amended  by 
Public  Lasr  95-^807,  and  anbaequent 

e.  Only  Ihoae  aervicaa  expraaaiy  authorized 
by  aufaparagraph  F J  aae  permitted. 

2.  Aofeaaional  and  teofanical  services. 

a.  IW  prohihitian  aa  the  oae  of 
appropriated  fanda,  in  FJ  a  doea  oat  afpty  in 
the  case  of.  (i)  A  p^ynMnt  itf  seaaonable 
compensation  made  to  aa  officer  ar  employee 
of  a  person  requeating  or  receiving  a  covered 
Federal  action  or  an  extension,  continuation, 
renewal,  amendment  or  modification  of  a 
coveradFaderal  action,  if  payment  is  for 
professiooal  cr  tadinical  aervices  rendered 
directly  in  die  preparation,  aubmiaaion.  or 
negotiation  of  any  bid.  propoaal,  or 
application  for  that  Federal  action  or  for 
meeting  requirementa  impoaed  by  or  pursuant 
to  law  as  a  condition  far  laceiviag  that 
Federal  action;  (iij  any  taaaonabte  payment 
to  a  person,  other  dian  an  officer  or  employee 
of  a  person  requeating  erreceiviqg  a  coverad 
Federal  action  or  an  extension,  continnation. 
renewal,  amendment  or  modification  of  a 
covered  Federal  action,  if  the  payment  is  for 
professional  or  technical  aervicea  rendered 
directly  hi  (he  preparation,  aubmiaaion,  or 
negotiation  cS  ar^liid,  progioaaL  or 
application  for  that  Feideral  action  or  for 
meeting  requirementa  imposed  by  or  pursuant 
to  law  as  a  condition  for  receiving  that 
Federal  action,  ftiaons  other  than  officers  or 
employees  of  a  person  requesting  or  receiving 
a  covered  Federal  action  indude  conaultanta 
and  trade  aasodationa. 

h.  Far  purposes  of  the  provisions  in  F:2.ati) 
of  this  subsection,  "professional  and 
technical  servicea"  afaall  be  limited  to  advice 
and  anafyaia  diiecuy  applying  any 
profesaiond  or  technical  discipline.  For 
example,  drafting  in  a  legal  docnment 
accompanying  a  bid  arpioposal  by  a  lawyer 
is  aOowabie.  Similarfy.  tet^nicd  advice 
provided  by  an  engineer  on  the  performance 
or  operational  capabilify  of  a  piece  of 
equipment  rendered  directiy  in  the 
negotiation  of  a  contract  is  allowable. 
However,  communications  %vifli'die  intent  to 


influence  made  ty  a  pieii  ssiaasi  (anch  as  a 
licensed  laaeyatQ  ar  a  tadaikai  peisan  taaA 
as  a  licensed  annenntanq  areiaet  Jlewlable 
under  IhiaaeoHon  nnlMa  they  ptovide  advice 
and  analyaia  dkacfly  appiyiagliieir 
professional  or  techninl  expertise -aad  unless 
the  advice  or  anafyaia  is  randesed  dfaactly 
and  adafy  la  <he  piepaiatiun,  aobmieatuu  or 
negotiation  af  a  oovnad  Federal  aetkaL  Thua, 
for  example,  oommuainattona  arith  tha  intent 
to  iafhwaoe  made  by  a  lawyw  that  da  aol 
provide  legal  advice  or  anafyaia  directfy  and 
aolely  related  to  the  legal  aapectoof  hia  or 
her  dient'a  proposal,  but  generally  advocate 
one  proposal  over  another  are  not  allowable 
under  this  section  because  the  lewyer  is  not 
providing  piufessional  legal  aervicea. 
Simuany,  oomaranicatians  wiui  me  intent  to 
influence  made  ^  an  engineer  providiag  an 
engineering  analysis  prior  to  the  preparation 
or  submission  of  a  bid  or  proposal  are  not 
allowable  under  this  section  since  the 
engineer  ia  providing  tedmical  services  but 
not  directiy  in  the  preparation,  submission  or 
negotiation  of  a  covered  Federal  actioiL 

c  Requlremeuts  Impoaed  by  or  pursuant  to 
law  as  a  condition  for  receiviqg  a  covered 
Federal  award  incode  diose  required  by  law 
or  regulation  and  any  odwr  requinunente  in 
the  actual  award  documents. 

d.  Oidy  those  services  asqmssfy  authorizeo 
by  F.2.a.[0  are  pennltted  miikr'dds  artide. 

e.  The  reporting  requirementa  of  48  CFR 
3.803(a)  ahaU  not  apply  with  reaped  to 
paymenta  of  reaaonable  compenaati0B  made 
to  regularfy  employed  offioera  or  employees 
of  a  person. 

3.  Disclosure. 

a.  The  Company  ahaO  file  wift  'dial  agency 
a  disclosure  form.  0MB  standard  form  111. 
Disdosure  of  Lobbying  Activities,  if  such 
person  has  made  or  has  agreed  to  make  any 
payment  oaing  non-appsopriatad  funds  (to 
indude  profiU  from  any  oowared  Federal 
action},  which  would  be  prohibited,  if  paid 
for  widi  appropriated  fanda. 

b.  The  Company  shall  file  a  disdosure  form 
at  the  end  of  each  calendar  quarter  in  whidi 
there  occurs  any  event  that  materialfy  affecta 
the  accuracy  of  the  infocmatien  contained  ia 
any  diadoauref  ana  previonafy  filed  by  snoh 
person  onderlliis  section.  Hoiamntlfaat 
materially  affeota  the  accuracy  of  4ie 
infocmation  reported  incladaa— (i)  A 
cumulative  inoaaae  of  t2tj000  or  more  in  the 
amount  paid  or  eiqiacted  to  be  paid  for 
influencing  or  attempting  to  inflnence  a 
covered  Federal  action;  «r  (ii)  Adiange  in  die 
person(8)  or  iBdividual(s)  infloendng  or 
attempting  to  influence  a  uuvered  Federal 
action;  or  (iii)  A  duuage  in  the  tffioeffs), 
employee(s),  orMembeifs)  oontoetedto 
influence  or  attempt  to  inftoenee  a  covered 
Federal  action. 

e.  The  Company  ahaB  reqaire  thaeubnuttal 
of  a  certification,  and  if  required,  a  diadoauie 
form  by  any  person  who  reqaesta  or  received 
any  subcontract  exceeding  918O;O0O  under  the 
Federal  contract 

d.  AH  subcontractor  disdosure  forms  (but 
no  certifications)  shall  be  forwarded  from  tier 
to  tier  until  received  by  the  Company.  T^e 
Company  shall  submit  all  disdosures  to  FCIC 
at  the  end  of  the  calendar  quarter  in  -whidi 
the  disclosure  form  is  submitted  by  the 
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subcontractor.  Each  mibcontractor 
certificatioa  ahall  be  ntainod  in  the 
subcontract  file  of  die  Company. 

4.  Agraement  The  company  agrees  not  to 
make  any  payment  prohibited  by  this 
Agreement 

5.  Coat  allocability.  Nothing  in  this  section 
makes  allowable  or  reasonable  any  costs 
which  would  otherwise  be  unallowable  or 
unreasonable.  Conversely,  costs  made 
spedlically  unallowable  by  the  requirements 
in  this  section  will  not  be  made  allowable 
under  any  other  provision. 

rv.  Suspmtsioit  and  Debarment 

The  Company  may  be  suspended  or 
debarred  in  accordance  with  the  procedures 
of  FOC  in  efhct  at  the  time  this  Agreement 
goes  into  eSact  or  the  time  it  was  most 
recently  renewed  which  ever  is  later. 

V.  Members-Delegate 

No  member  of  or  delegate  to  Congress  nor 
any  resident  commissioner  will  be  admitted 
to  any  share  or  part  of  this  Agreement  or  to 
any  benefit  that  may  arise  thereform.  except 
that  this  provision  will  not  construed  to  apply 
to  benefit  from  this  Agreement  that  accrue  to 
a  corporation  for  its  general  benefit  Nor  will 
this  provision  be  construed  to  prohibit  the 
solicitation  of  any  application  for  the  crop 
insurance  from  or  sale  of  any  crop  insurance 
contract  to  a  member  of  or  delegate  to 
Congress  or  a  resident  commissioner. 

VI.  Discrimination 

The  Company  will  not  discriminate  against 
any  employee,  applicant  for  employment 
insured,  or  applicant  for  insurance  because  of 
race,  color,  religion,  sex.  age.  physical 
handicap,  or  national  origin. 

VII.  Disputee 

If  the  Company  disputes  action  taken  by 
FOC  under  any  provision  of  this  Agreement 
the  Company  may  file  a  dispute  with  FCIC  in 
accordance  with  the  provisions  of  7  CFR 
400.160. 

Vm.SetOff 

A.  Subject  to  the  provisions  of  A. 
respecting  assignments  and  B.  respecting 
liens,  if  the  Company  is  indebted  to  FQC  the 
amount  of  such  indebtedness  may  be  set  off 
against  the  proceeds  of  this  contract  if  the 
Company  is  indebted  to  the  United  States  for 
taxes  and  notice  of  lien  has  been  filed  in 
accordance  with  the  provisions  of  the 
internal  Revenue  Code  of  1954  (26  U.S.C 
6323)  or  any  amendments  thereof  or 
modifications  thereof  or  Notice  of  Levy  has 
been  served  on  the  Department  of  Agriculture 
or  FQC  in  accordance  with  the  provisions  of 
the  Internal  Revenue  Code  (26  U.S.C  6331) 
against  money  payable  to  the  Company  or  if 
the  Company  la  indebted  to  any  other  agency 
of  the  United  States,  the  amount  of  such 
taxes  or  debt  may  likewise  be  set  off. 

E  Where  an  assignment  has  been  made 
pursuant  to  the  provisions  of  section  IX  the 
following  provisions  shall  apply  %vith  respect 
to  set  offs: 

1.  Notwithstanding  the  assignment  FQC 
may  set  off: 

a.  Any  amoun  Que  FQC  under  tne 
Agreement; 


b.  Any  amounts  for  which  the  Company  is 
Indebted  to  the  United  SUtaa  for  taxes  for 
which  ■  notice  of  lien  was  Bled  or  a  Notice  of 
Levy  was  served  In  accordance  with  the 
provisions  of  the  Internal  Revenue  Code  of 
19S4  (28  U.S.C  6323).  or  any  amendments 
thereto  or  modifications  thereof,  before 
acknowledgement  by  FQC  or  receipt  of  the 
notice  of  assignment  and 

c  Any  amounts,  other  than  amounts 
specified  In  a.  and  b.  of  this  paragaph  due  to 
FOC  or  any  other  agency  of  the  United 
States,  if  FCIC  notified  the  assignee  of  such 
amounts  to  be  set  off  at  the  time 
acknowledgement  was  made  of  receipt  of 
notice  of  such  assignment 

Z  Any  indebtedness  of  the  Company  to  any 
agency  of  the  United  States  which  cannot  be 
set  off  under  subparagraph  a.  of  this 
paragraph  may  be  set  off  against  any  amount 
payable  under  the  Agreement  which  remains 
afier  deduction  of  amounts  (including  interest 
and  other  charges]  owing  by  the  Company  to 
the  assignee  for  which  the  assignment  was 
made. 

C  Any  amount  due  prior  lien  holden  who 
have  not  executed  a  waiver  shall  be  deducted 
prior  to  set  off  of  any  indebtedness  referred 
to  in  subsection  A.  above.  If  a  waiver  of  lien 
has  been  executed,  and  if  the  holder  of  the 
lien  is  named  by  the  Company  as  payee  on 
invoices  or  as  assignee  of  claims  for  monies 
due  under  the  Agreement  to  the  Company, 
and  indebtedness  to  any  agency  of  FQC 
under  any  transaction  not  under  the 
Agreement  may  be  set  off  against  any 
amount  due  and  payable  under  the 
Agreement  which  is  in  excess  of  the  amount 
of  such  invoices  or  assignment 

D.  Set  off  as  provided  in  this  section  shall 
not  deprive  the  Company  of  any  right  it  might 
otherwise  have  to  contest  the  justness  of  the 
indebtedness  Involved  in  the  set  off  action  by 
administrative  appeal  or  by  legal  action. 

DC.  Assignment  of  Claims 

No  assignment  by  the  Company  shall  be 
made  of  the  Agreement  or  the  rights 
thereunder,  except  that  the  Company  may 
assign  the  proceeds  of  the  Agreement  to  a 
bank,  trust  company,  or  other  financing 
institution,  including  any  Federal  lending 
agency,  or  to  a  person  or  firm  that  holds  a 
lien  or  encumbrance  at  the  time  of 
assignment  and,  subject  to  the  prior  approval 
of  FQC  assignment  may  be  made  to  any 
other  person  or  firm:  Provided  That  such 
assignment  shall  be  recognized  only  if  and 
when  the  assignee  thereof  files  with  Agency 
written  notice  of  the  assignment  together 
with  a  signed  copy  of  the  instrument  of 
assignment  And  provided  further,  "Qiat  and 
such  assignment  shall  cover  all  amounts 
payable  and  not  already  paid  under  the 
Agreement  shall  not  be  made  to  mora  than 
one  party  and  shall  not  be  subject  to  further 
assignment  except  that  any  such  assignment 
may  be  made  to  one  party  as  agency  or 
trustee  for  two  or  more  parties  participating 
in  such  financing. 

Appeodix  a 
(Company  Name) 


Plan  of  OpanHoa 

Reinsurance  Year  Beginning  July  1, 1991 

This  is  the  Plan  of  OperaUoo  (Plan) 
specified  in  the  Standard  Reinsurance 
Agreement  between  the  Federal  Crop 
Insurance  Corporation  (FQC)  and  the  above 
named  Company  (Company).  The  Plan  is  to 
be  submitted  by  April  1st  preceding  each 
reinsurance  year.  If  the  Plan  is  not  received 
by  April  1st  FQC  reserves  the  right  to 
terminate  the  Agreement  If  the  Plan  is  not 
approved  by  July  1st  of  the  reinsurance  year, 
policies  written  or  renewed  with  sales  closing 
dates  between  July  1st  and  the  date  the  Plan 
is  approved  will  not  be  eligible  for 
reinsurance.  This  Plan  must  contain  the 
information  requested  herein.  Doctmients 
requested  herein,  if  copied,  must  be  certified 
as  a  "tive  copy"  by  the  per8on(s)  authorized 
by  the  Board  of  Directon  for  the  Company  to 
enter  into  the  Standard  Reinsurance 
Agreement 

Note:  The  company  must  file  a  new  Plan 
for  each  subsequent  reinstirance  year.  Failure 
by  tiie  Company  to  file  a  Plan  for  any 
subsequent  reinsurance  year,  as  required, 
may  result  in  the  suspension  of  the 
Company's  authority  to  issue  crop  insurance 
contracts  for  reinsurance  by  FQC. 

For  easy  reference,  exhibits  of  documents, 
forms  or  other  information  should  be 
numbered  to  correspond  with  the  following 
paragraphs  to  which  they  pertain. 

1.  The  name,  address,  phone  number,  and 
tax  identification  number  of  the  Company. 

2.  The  names,  addresses  and  tax 
identification  numben  of  all  other  insurance 
companies  who  will  issue  multiple  peril  crop 
insurance  contracts  that  are  reinsured  by  the 
Company.  Include  the  Company's 
organizational  structure  with  supervisory 
lines  of  authority,  (organizational  chart). 

3.  The  names,  phone  numbers,  and 
addresses  of  managing  general  agencies  or 
other  organizations,  extept  as  listed  above, 
responsible  for  producing  multiple  peril  crop 
insurance  business.  Include  the  Company's 
organizational  structure  tvith  supervisory 
lines  of  autiiority,  (organizational  chart). 

4.  If  applicable,  any  and  all  contracts  and/ 
or  agreements  which  authorizes  and 
empowen  a  managing  general  agency  to 
secure  insurance  UbabiUty  on  behalf  of  the 
Company  in  producing  multiple  peril  crop 
insurance  business. 

6.  The  names,  tides,  addresses  and 
telephone  numbera  of  at  least  two  persons 
designated  by  the  Company  as  managen  of 
the  multiple  peril  crop  insurance  program. 
Each  person  will  act  as  liaison  or  contact  for 
the  Company  to  the  FQC  with  regards  to  the 
MPQ  book  of  business. 

&  The  Company's  most  recent  annual 
statements  filed  with  the  Insurance 
Department  for  the  State  in  which  the 
Company  is  domiciled. 

7.  All  licenses  held  by  the  Company  under 
the  iiuurance  laws  or  regulations  of  any  State 
or  Insurance  Department  of  the  State  in 
which  the  Company  is  producing  MPQ 
business. 

&  The  eleven  financial  ratios  contamea  m 
the  National  AsaodaUon  of  Insuren 
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Commissionen  Iiuurance  Regulatory 
Information  System  (IRIS). 

9.  An  estimate  of  the  multiple  peril  crop 
Insurance  net  book  premium  to  be  written  in 
each  State  within  Uie  Standard  Fund  and 
Non-Standard  Fund  or  any  premiums  written 
solely  for  premiimi  subsidy  expense 
reimbursement  but  not  for  reimbursement 
under  the  Agreement  for  the  reinsurance  year 
(Exhibit  9). 

10.  The  maximum  reinsurable  premium 
volume  for  the  reinsurance  year  (this  may  be 
more  than  the  total  provided  in  Item  9). 

S 

11.  A  list  of  the  addresses  and  telephone 
numbera  of  offices  other  than  the  Company's 
home  office  where  original  insurance 
documents  relative  to  policyholder  servicing, 
i.e.  applictions,  acreage  reports,  summaries  of 
coverage,  proofs  of  loss  and  similar 
documents  WILL  BE  KEPT,  including  the 
names  of  the  office  managera  and  the 
territories  covered. 

12.  A  list  of  the  addresses  and  telephone 
numbera  of  offices  other  than  the  Company's 
home  office  where  original  insurance 
documents  relative  to  policyholder  servicing, 
Le.  applications,  acreage  reports,  summaries 
of  coverage,  proofs  of  loss  and  similar 
documents  WILL  BE  PROCESSED,  including 
the  names  of  the  office  managera  and  the 
territories  covered. 

13.  The  names  and  addresses  of 
organizations  other  than  the  Company  that 
will  provide  the  following  services  for  the 
multiple  peril  crop  insurance  programs  of  the 
Company. 

a.  File  rates  and  forms. 

b.  Prepare  statistical  reports  for  submission 
to  FQC 

c.  Provide  training  for  loss  adjusten. 

d.  Provide  training  for  sales  penonnel. 

e.  Issue  FCIC  approved  procedures. 

14.  If  applicable,  the  name  and  address  of 
the  organization,  other  than  the  Company, 
that  wdll  make  payments  to  FCIC  for  the 
Company. 

15.  Declaration  of  the  Company  that  it 
does/does  not  intend  to  place  a  portion  of  its 
net  (after  FQC  reinsurance]  multiple  peril 
crop  insurance  liability  in  the  commercial 
reinsurance  market 

The  following  information  is  required  by 
October  1, 1991. 

a.  Name  and  principal  of  each  reinsurer. 

b.  The  reinsurance  treaties  issued  to  the 
Company  by  the  principal  reinsurerfs)  which 
outlines  the  description  of  the  rein8urance(8] 
including  type,  attachment  points  and  limits, 
aggregate  limits,  minimum  deposit  and 
variable  premium  rates. 

The  subscription  of  each  reinsurer  to  each 
such  treaty,  or  reinsurance  binder  for  each 
the  reinsurer,  the  intermediary(ies),  or 
broker(B)  of  reinsurance. 

16.  The  Company  expense  report  as 
described  in  the  Expense  Reporting  Form 
(Exhibit  16)  for  the  previous  accounting  year 
prior  to  the  reinsurance  year  of  this 
agreement  An  estimate  of  Company 
expenses  as  described  in  the  Expense 
Reporting  Form  for  the  airrent  reinsurance 
year.  The  Company  expense  report  will  be 
required  upon  submission  of  the  Plan  each 
April  1st  preceding  the  reinsurance  year. 

17.  The  QuaUty  Control  (Self-Audit)  Plan 
which  includes  a  copy  of  the  procedures  and 


standards  developed  by  the  Company,  or  its 
service  organization,  adopted  by  the 
Company  as  its  quality  control  (self-audit) 
procedure.  This  plan  must  meet  the  mlninnim 
requirements  and  standards  contained  in 
Manual  14. 

The  quality  control  (self-audit)  plan  must 
include  the  monitoring  of  producer 
certification.  Company  determination  and 
verification  of  yield  data  or  any  other 
information  used  to  establish  insurance 
guarantees  that  meets  the  standards 
contained  in  manual  8  and  Manual  14. 

18.  The  Training  Plan  which  includes  a 
summary  outline  of  the  training  and 
certification  programs  utilized  by  the 
Company  which  evaluate  the  knowledge  and 
competency  of  sales  and  loss  adjustment 
pereonnel.  This  plan  must  meet  the 
requirements  and  standards  contained  in 
Manual  14. 

19.  The  Company  must  submit  an  original 
of  any  previously  approved  and  unapproved 
MPQ  crop  insurance  forms,  or  form 
deviations  which  are  utilized  by  the 
Company  in  selling  servicing  or  loss  adjusting 
its  MPQ  book  of  business. 

20.  The  Company  must  submit  in 
accordance  with  section  I.  of  the  appendix, 
its  assurance  statement  regarding 
Procurement  Integrity.  The  statement  must 
provide  FQC  the  assurance  that 
requirements  under  this  section  are  met. 

21.  The  Company  must  submit  in 
accordance  with  section  n.  of  the  appendix, 
its  assurance  statement  regarding  a  Drug  Free 
Workplace.  The  assurance  statement  should 
include  an  outline  of  the  Company's 
procedure  to  ensure  that  requirements  of  this 
section  are  met. 

22.  The  Company  must  submit  in 
accordance  with  section  III.  of  the  Appendix, 
its  assurance  statement  regarding  Anti- 
Lobbying.  OMB  Form  LLL,  Disclosure  of 
Lobbying  Activities,  must  be  filed  with  the 
FQC  in  accordance  with  this  section. 

23.  The  Company  must  submit  in 
accordance  with  section  VL  of  the  appendix, 
its  assurance  statement  regarding 
Discrimination.  The  assurance  statement 
should  ouUine  those  minimum  requirements 
and  standards  contained  in  Manual  14. 

24.  The  undersigned  submits  this  Plan  of 
Operation  which  attached  exhibits  and 
represents  that  all  information  contained 
herein  is  true  and  complete.  The  undereigned 
also  represents  that  the  Board  of  Directora 
has  authorized  Agreement  and  has 
authorized  the  undereigned  to  execute  the 
same  together  with  this  Plan  of  Operation. 

The  undereigned  further  acknowledges  that 
the  exhibits,  reports,  assurance  statements, 
documents,  contracts,  treaties,  or  any  other 
information  requested  herein  is  material  for 
the  determination  by  FQC  of  the 
qualifications  of  the  Company  for 
participation  in  this  reinsurance  program,  and 
that  any  misrepresentation  herein  may  result 
in  civil  or  criminal  liability. 

Any  changes  in  the  Plan  of  Operation  must 
be  reported  by  the  Company  within  fifteen 
days  of  receipt  by  FQC. 

Submitted  for  the  Company 
(signature) 


(name) 


(tide) 


(date) 

Accepted  and  Approved  for  FQC 


(signature) 


(name) 


(tide) 


(date) 

Exhibit  9  to  the  Plan  of  Operation  for  the 
Reinsurance  Year  Beginning  July  1, 1991 


(Company  Name) 

Estimated  MPCI  Premiums 


state 

Standwd 

Norv 

mUnOmO 

Total 

Alabama 

Alaska - 

Arizona. 

CaWomia 

Colorado 

Connecticut 

Delaware 

Georgia 

Hawaii 

kJaho 

Illinois 

Indiana - 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts.. 

Michigan 

MinneeoU 

Mississippj 

Missouri 

Montana 

Nebraska 

Nevada 

New 
Hampshira 

NOW  jorovy 

New  Mexico 

New  York 

North  Carotirta. . 

North  Dakota.... 

n^ 
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Estimated  MPCI  Premiums— Continued 


Slili 

8M« 

Now- 
stwtafd 

ToM 

Ohio 

OraQon 

Rtvxte  latand ... 

- 

Sub  Tom... 

South  Caroina.. 

South  Oria«B.-. 

TannesM* 

T«M 

Utah 

Virginia.-    — 

Waihinglon...^. 

Waal  Viriinia ._ 

Wisconsin 

Wyomino 

Toirt 

Exhibit  16 

Federal  Crop  Insurance  Corporation 
Reinsured  Company  Expense  Reporting 
Form 

Name  of  Reinsured  Company: 


Accounting  Year 

Beginning 19_ 

Ending 19 


AQ0nt  cxp#ns0C 
Ayont  Conwnii  iion> « 

Agsnt  TfBvrt .„.. 

A^ent  Trainiag. 

Miscellaneous  Agent  Expenses.... 

Sobtolsl— Agent  Expenses 

Mafltetmg  of  MPQ  Policies. 
Direct  Marlceting • 

\jfnm  Msroeenp  cs^ienees .«..»..... 
SuMotat-MwtMting  of  Mf>a 

Enployea  Ovarhead  Costs  Diractly 
Aaaociatad  with  UPO  Potoas: 
Saiahaa  and  Wagas 


Emptoyaa  Ratalions  and  Wedara . 
Othsr   Miscenaneous   Employaa 
Ovartwad  Costs. 

SubtolBt-€mployaa  Ovarhead 

CoalB  Oinoiy  Aaaaooiaiad 

with  MPO  Poiciai. 

OITica    and    Administraliva    Costs 

Assooatad  with  MPQ  Pofeaea: 

Rant   Rant  ttams  and   Intarast 

Assooatad  with  BuMlngs. 


DoOars 

axpandad  on 

actiwily 


EQuipmar^  Etiuipmaot  Osprada- 
llon  and  EqU|)(nanl  Intaraal 

PiMIng  iMri  SMIonary — 


Utihtiaa 

Teiaphonaa 

Legal  Sarvtoaa 

Audit  Activttlaa 

Outsida  SaMtoaa 

Otfica  and  Ganani  Travai 

Insuranca 

Taxas,  Ucanaaa  and  Othar  Aa- 
aociatad Faaa. 
Othar  Mtaosaanaous  OfKca  tPti 
AdrainiatrathM 


Subtotai— Offica  and  Adminia- 
tretlva  Costs  Diractly  Aaaoci- 
atad with  MPO  Polictas. 
Loss  Adjuatfnant  Expansas: 
Loas  Adjuslmant  Contractor  Sal- 


Loss  Adjuatmant  Contrador 
Travai  lirvfcaftnQ  par  dtam). 

Loss  Adiustment  Contractor 
Training. 

Othar  MiscaUanaoua  Loaa  Ad- 
lustmant  Expanaaa. 

Subtotal— Loas  Ad|ustn«ani  Ex- 
pansas. 
Anxxjnt  ol   First   Expanaa   Raim- 
bursamant   ABowanoa   Paymanl 
Raoaiwad  During  This  Raporting 
ranoQ. 
Amount  01  Second  Expansa  Raim- 
bursamant    Allowance    Payment 
Received  CXjnng  This  Penod. 


Dolm 


on 


[FR  Doc.  91-4184  Filed  2-19-01:  3:39  pm] 

•aUNQCOOCMt 


Forest  Service 

Newberry  Caldere  Known  QeoHieiiiMl 
Resource  Area  (KGRA),  Deschutes 
National  Forest,  Deechutes  County, 
OR 

agency:  Forest  Service.  USDA. 

action:  Cancellation  of  an 
environmental  impact  statement. 

summary:  The  Department  of 
Agriculture,  Forest  Service,  has 
withdrawn  its  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  Newberry  Caldera  KGRA  on  the 
Fort  Rock  Ranger  District  of  the 
Deschutes  National  Forest  Deschutes 
County.  Oregon.  On  November  5, 1990, 
Public  Law  101-55  was  signed.  As  a 
result,  this  Act  established  the 
Newberry  National  Volcanic  Moniunent 
with  provisions  for  the  exchanges  of 
geothermal  lease  rights  and  geothermal 
lease  sales.  The  need  for  an  EIS  to 
discuss  whether  to  lease  in  the  KGRA 
and  what  restrictions  may  apply  to  the 
lease  area  is  not  required  now. 


The  notice  of  faitent  published  in  the 
Federal  Register  of  January  19,  i9K  [S^ 
FR  1390)  is  hereby  rescinded. 
FOR  FURTHER  ■IRORMATIOli  CONTACT: 

Direct  questions  about  this  cancellation 
to  Sally  CollmB.  Minerals  Staff  Officer, 
or  George  Chesley,  District  Ranger,  Fort 
Rock  Ranger  District,  Deschutes 
National  Forest.  IMS  Highway  20  East. 
Bend,  Oregon  97701,  phone:  (503)  388- 
2715. 

Dated:  February  13, 1991. 
Richard  A.  Fanaro, 
Acting  Regional  Forester. 
[FR  Doc.  91-4180  Filed  t-21-«l:  8:45  am] 

BtLUNO  COM  9«ie-11.«l 

Dry  Smith,  Jackpot  X,  Pok  K,  and  Polk 
8  Timber  Sales  and  Other  Integrated 
Reeource  Pro)ects,  Qifford  Pinohot 
National  Forest,  Lswis  County,  WA 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service,  USDA. 
will  prepare  an  environmental  impact 
statement  (EIS)  to  implement  integrated 
resource  projects  including  one  or  more 
timber  sales  within  the  Dry  Smith. 
Jackpot  X.  and  Polk  Planning  Areas.  The 
EIS  will  tier  to  the  1990  Land  and 
Resource  Management  Plan  (Forest 
Plan)  for  the  Gifford  Pinchot  National 
Forest,  which  provides  the  overall    • 
management  direction  for  the  area.  The 
Forest  Service  proposed  action  will  be 
in  compliance  with  this  direction.  The 
planning  area  is  located  on  the 
Packwood  and  Randle  Ranger  Districts, 
within  the  Middle  Cowlitz.  Upper 
Cowlitz  and  Middle  Cispns  NFS 
watersheds,  encompassing  an  area 
known  as  the  Pompey  Roadless  Area. 
The  28,700-acre  area  is  located  within  a 
three-hour  drive  from  the  Portland, 
Oregon- Vancouver,  Washington,  and 
Seattie-Tacoma,  Washington 
metropohtan  areas.  The  area  presently 
receives  a  low  level  of  recreational  use 
except  for  himting  and  firewood 
gathering.  The  Forest  Service  proposal 
includes:  Harvesting  B  to  15  million 
board  feet  (MMBF)  of  timber  from  four 
timber  sales;  development  of  associated 
road  systems  of  1.5  to  10  miles  of  new 
roads;  possible  fuel  redaction  and  aite 
preparation  treatments:  reforestation  of 
all  harvested  acres  plus  possible 
removal  of  and  reforestation  of  80  year 
old  improductive  stands;  and  other 
integrated  resource  projects  (trail  and 
trailhead  constructioa.  fish  habitat 
improvementa,  wildlife  habitat 
improvements).  Implementation  of  the 
proposed  action  is  planned  for  June 
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1992.  To  initiate  additional  public 
involvement  (scoping)  for  this  proposal, 
the  Ranger  Districts  will  mail  an 
overview  of  this  proposed  action  to 
those  who  participated  in  previous 
scoping  efforts  connected  with  the  Polk 
and  Dry  Smith  Planning  Areas,  and  to 
those  who  provided  related  comments  to 
the  draft  Forest  Plan.  The  Gifford 
Pinchot  National  Forest  invites  written 
comments  on  the  scope  of  the  analysis. 
The  Forest  Service  gives  notice  of  this 
analysis  and  decision  making  process  so 
that  interested  and  affected  agencies, 
organizations,  or  individuals  are  aware 
of  how  they  may  participate  and 
contribute  to  the  planning  process  and 
the  final  decision. 

DATES:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
should  be  received  by  March  15, 1991. 


ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  management 
of  this  area  to  Randy  Shepard,  District 
Ranger,  Packwood  Ranger  District,  P.O. 
Box  559,  Packwood,  Wa  98361. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  and  comments  about 
the  proposed  action  and  EIS  to  Phil 
Christy,  Project  Leader,  Packwood 
Ranger  District  P.O.  Box  559,  Packwood, 
WA  98361;  phone  (206)  494-5515. 

SUPPLEMENTARY  INFORMATION:  The 

Forest  Plan  allocates  the  Dry  Smith 
Planning  Area  into  seven  management 
areas:  (1)  Unroaded  Recreation^40% 
(no  timber  harvest);  (2)  Deer  and  Elk 
Winter  Range — 6  percent  (limited  timber 
harvest);  (3)  Mountain  Goat  Summer 
Range — 7  percent  (limited  timber 
harvest);  (4)  Mountain  Goat  Winter 
Range — 17  percent  (limited  timber 

Forest  Plan  Activity  Schedules 


harvest);  (5)  Pileated  Woodpecker  or 
Pine  Marten  habitat — 3  percent  (no 
timber  harvest);  (6)  Visual  Emphasis — 6 
percent  (limited  timber  harvest);  and  (7) 
Timber  Production— 20  percent  (full 
timber  harvest).  In  summary,  43  percent 
is  allocated  to  no  timber  harvest,  37 
percent  to  limited  timber  harvest,  and  20 
percent  to  full  timber  harvest. 

Appendix  A  of  the  Forest  Plan 
contains  activity  schedules  for  various 
types  of  projects  for  the  Forest.  These 
activities  listed  here  are  excerpts  from 
appendix  A  that  apply  to  the  Dry  Smith 
Planning  Area  or  are  proposed  trail 
construction  tmder  the  Forest  Plan. 
Project  scoping  and  analysis  will 
determine  the  actual  range  of  activities 
and  outputs  for  the  various  alternatives. 


Timber  sale  schedule 

Trail  constructkx)/activity 

Fiscal  year 

Sale  name 

Legal  description 

Vohjma 
MMBF 

Fiscal 
year 

Project  name 

Miles 

1 992 

1992 

Jackpot  X „„ 

Dry  Smith  .  ...  _ 

T1 2N.  R9E 

T12N,  R9E 

T12N,  R8E 

T1 2N,  R8E 

3.0 
3.0 
2.4 
1.5 

1996 
1996 

South  Poirt 

DryCraak 

4.5 

1993 

1993 

PolkK...™ „ 

Abbreviations  used  above:  T  =  Township;  N  =  North;  R  =  Range;  E  =  East 


The  Dry  Smith  Planning  Area  contains 
most  of  the  undeveloped  acres  that  were 
originally  part  of  the  23,530  acre  Pompey 
Roadless  Area,  considered,  but  not 
selected,  for  wilderness  designation  in 
the  Washington  Wilderness  Act  of  1984. 
Under  the  selected  alternative  in  the 
Forest  Plan,  11,130  acres  were 
designated  as  Unroaded  Recreation 
without  timber  harvest.  Some  additional 
areas  were  proposed  to  be  protected  in 
Pine  Marten  and  Pileated  Woodpecker 
habitat.  A  nimiber  of  Pompey-related 
comments  were  received  in  response  to 
the  draft  Forest  Plan  in  1987.  The 
majority  of  commenters  were  opposed 
to  activities  that  would  change  the 
roadless  character  of  the  entire  area. 

The  Packwood  District  began  scoping 
efforts  in  1989  for  the  Dry  Smith  and 
Jackpot  X  Timber  Sales.  The  Randle 
District  began  scoping  efforts  in  1983  for 
the  Polk  K  Timber  Sale  (a  thinning)  and 
in  1987  for  the  Polk  8  Timber  Sale.  These 
scoping  efforts  were  prior  to  the 
decision  to  prepare  an  EIS. 

This  scoping  identified,  thirteen 
general  issues  which  covered  the 
potential  effects  that  proposed 
management  activities  would  have  on: 
(1)  Integrity  of  the  inventoried  roadless 
area:  (2)  water  quality  and  fish  habitat; 
(3)  visual  quaUty  of  the  area  as  viewed 


from  State  Highway  12  and  the  existing 
trail  system;  (4)  short  and  long-term  site 
productivity;  (5)  big  game  habitat 
conditions;  (6)  local  timber  supply  and 
economic  stability;  (7)  riparian  area 
protection;  (8)  slash  diposal  incluidng  air 
quality,  visual  impacts,  and 
wastefulness  to  wood  resource;  (9)  trail 
maintenance,  expansion,  and  protection; 
(10)  impacts  to  Threatened,  Endangered, 
or  Sensitive  species  including  the 
Northern  Spotted  Owl;  (11)  the 
economic  viability  of  a  project  in  this 
area;  (12)  soil  stability;  and  (13) 
fragmentation  of  mature  and  old  growth 
habitat. 

A  range  of  project  alternatives  will  be 
considered,  including  a  no-action 
alternative.  One  alternative  will 
consider  maximizing  timber  production 
opportunities.  One  will  consider  mostly 
using  aerial  logging  systems  to  maintain 
the  future  options  of  allocating  the  area 
to  non-roaded  use.  One  alternative  may 
consider  the  option  of  preroading  the 
Smith,  Kilbom  and/or  Dry  Creek 
drainages.  At  least  one  alternative  will 
consider  minimizing  the  fragmentation 
of  existing  old  growth  forests. 

Additional  mailing  will  coincide  with 
the  pubhcation  of  this  notice.  Public 
response  to  the  mailing  will  serve  the 
District  in  identifying  those  who  wish  to 


be  kept  informed  and  involved  with  the 
planning  process.  Periodic  newsletters 
will  be  used  to  outline  development  of 
the  proposal.  A  series  of  field  trips  and 
public  meetings  may  be  held,  depending 
on  interest  in  the  upcoming  year  to  keep 
the  public  informed  of  our  progress  and 
to  discuss  issues.  No  meetings  have 
been  scheduled  at  this  time. 

The  Forest  Service  is  seeking 
information,  comments,  and  assistance 
from  other  agencies,  organizations,  or 
individuals  who  may  be  interested  in  or 
affected  by  the  proposed  project.  This 
input  will  be  used  in  preparation  of  the 
draft  EIS. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  December  1991.  At  the 
time,  copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and  comment. 
EPA  will  publish  a  notice  of  availability 
of  the  drafts  EIS  in  the  Federal  Register. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
notice  appears  in  the  Federal  Register,  it 
is  important  that  those  interested  in  the 
management  of  the  Gifford  National 
Forest  participate  at  that  time. 
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The  Forest  Sendee  believes  it  is 
important  to  give  revievrera  notice  at 
this  early  stage  of  several  court  ratings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  ■  draft  EIS  must  stmcture 
their  participatjon  in  the  environmental 
review  of  the  proposal  so  tiiat  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  aiui  contentions. 
Vermoat  Yankee  Nuclear  Power  Corp. 
v.  NRDC  435  U.S.  519. 633  (1978).  Also, 
enviraoinental  objections  that  could  be 
raised  at  the  (kaft  E3S  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
courts.  City  ofAngocm  v.  Hodel,  803  f. 
lOia.  1022  (9di  Cir.  1986)  and  Wisconsin 
Heritage*.  Inc.  ».  Harris,  490  F.  supp. 
1334. 1338  (ELD.Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action. 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  addreas  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the 
alternatives  fonnolated  and  discussed  in 
the  EIS.  (Reviewers  may  wish  to  refer  to 
the  Council  on  Eovironmentai  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points.) 

The  final  EIS  is  scheduled  for 
completion  by  April,  1992.  in  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  substantive  comments 
received  during  the  comment  period  for 
the  draft  EIS.  Ted  Stubblefield,  Forest 
Supervisor,  is  the  Re8|>onsible  Official. 
He  will  decide  which,  if  any,  of  the 
proposed  project  alternatives  will  be 
implemented.  His  decision  and  reasons 
for  the  decision  will  be  documented  in 
the  Record  of  Decision,  which  will  be 
subject  to  Forest  Service  Appeal 
Relations  (36  CFR  Part  217). 

Dated:  February  is.  1991. 
Nancy  Cnybeai 

Acting  Forest  Supervisor. 

|FR  Doc.  91-4191  FUed  2-21-91:  8:45  am] 

BltUMQ  COOC  9««a-1«-M 


Laffaity  Thnbef  Sara,  WaiMlclwa 
National  Forest,  Chelan  County  WA 

AOEMCY:  Forest  Service,  U^A. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

summary:  The  Forest  Service.  USDA, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  site- 
specific  proposal  for  the  Lafferty  Timber 
Sale.  The  project  is  located  within  the 
Slide  Ridge  Roadless  Area  in  the  First 
Creek  drainage  on  the  Chelan  Ranger 
District  of  the  Wenatchee  National 
Forest.  The  purpose  of  the  EIS  will  be  to 
develop  and  evaluate  a  range  of 
alternatives  for  timber  harvest  and  road 
construction  levels.  The  ahematives  will 
include  a  no  action  alternative, 
involving  no  harvest  or  construction, 
and  additional  alternatives  to  respond 
to  issues  generated  during  the  scoping 
process.  The  proposed  project  will  be  in 
compliance  with  the  direction  in  the 
Wenatchee  National  Forest  Land  and 
Resource  Management  Plan  which 
provides  the  overall  guidance  for 
management  of  the  area  and  the 
proposed  projects  for  the  next  ten  years. 
This  Forest  Service  proposal  is 
scheduled  in  the  Forest  Plan  for  a  fiscal 
year  1991  timber  sale.  The  agency 
invites  written  comments  on  the  scope 
of  this  project.  In  addition,  the  agency 
gives  notice  of  this  analysis  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 
DATIS:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  March  27, 1991. 
AOORCSSCS:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Al  Murphy,  District 
Ranger,  Chelan  Ranger  District,  P.O.  Box 
189.  Chelan,  WA  98816. 
FOR  FURTHBR  INFORMATION  CONTACT: 
Questions  and  conunents  about  this  EIS 
should  be  directed  to  Darlene  Roblrins, 
Presale  Forester.  Entiat  Ranger  District, 
P.O.  Box  476.  Entiat.  WA  96822;  phone 
(509)  784-1511. 

sum.EMBrrART  inforhution:  The 
Lafferty  Timber  Sale  is  displayed  in  the 
Wenatchee  National  Forest  Land  and 
Resource  Management  Han,  page  A-33, 
as  a  portion  of  ^e  Grade  Helo  Timber 
Sale.  The  major  issues  that  have  been 
identified  to  date  reQect  timber  harvest, 
water  quality,  and  soil  stability 
concerns,  lliis  proposed  sale  area  is 
within  the  Slide  Ridge  Roadless  Area. 
The  proposed  action  involves 
approximately  1.2  million  board  feet  of 
timber  and  no  road  construction,  on  204 
acres  of  harvest  in  a  3,000  sere  planning 


area.  Some  forested  areas  in  the 
plaiming  area  are  unoccupied  spotted 
owl  habitat  outside  of  Habitat 
Conservation  Areas. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies,  and  other  individuals  or 
organizations  who  may  be  interested- in 
or  affected  by  the  proposed  actions. 
This  information  will  be  used  in 
preparation  of  the  draft  EIS.  The  scoping 
process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a ' 
relevant  previous  environmental 
process. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assigimients. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  of  April  1991.  At  that  time, 
copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and  comment. 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
notice  appears  in  the  Federal  Register.  It 
is  very  important  that  diose  interested  in 
the  management  of 'die  Wenatchee 
National  Forest  participate  at  that  time. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  d.-^t  EIS  should  be  as 
specific  as  possible,  it  is  also  helpful  if 
comments  refer  to  spedrir  as  possible.  It 
is  also  helpful  il  comments  i^-fer  to 
specific  pages  or  chapters  of  ti,^  draft 
EIS.  Comments  may  also  addrettb  *he 
adequacy  of  the  draft  EIS  or  the  me.-**9 
of  the  alternatives  formulated  and 
discussed  in  the  statement  (Reviewera 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Enviromnental  Policy 
Act  at  40  CFR  1503.3  in  addressing  these 
points). 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stafe  of  several  court  rulings 
related  to  public  participation  in  the. 
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environmental  review  process.  First 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  tmtil  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  cotirts.  City  ofAngoon  v.  Hodel  803 
f.  2d  lOie.  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 
the  proposed  action,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible. 

The  final  EIS  is  scheduled  to  be 
completed  by  July  1991.  In  the  final  EIS. 
The  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period  that 
pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  Al 
Murphy.  District  Ranger.  Chelan  Ranger 
District.  Wenatchee  National  Forest  is 
the  responsible  official.  As  the 
responsible  official  he  will  docximent  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decisioa  That  decision 
will  be  subject  to  Forest  Service  appeal 
regulations  (36  CFR  part  217). 

Dated:  February  12. 1901. 
AlMuiphy, 
District  Ranger. 

[FR  Doc.  91-4189  Filed  2-21-91: 8:45  am] 
BtUMO  cow  S41S-1MI 


Soil  Conservation  Service;  Cane 
VaHay  Watarshsd.  KY 

AOENCV:  Soil  Conservation  Service. 
action:  Notice  of  availability  of  a 
finding  of  no  significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  I960:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 


notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  Cane 
Valley  Watershed,  Adair,  Green,  and 
Taylor  Counties,  Kentucky. 

FOR  FURTHER  INFORMATION  CONTACT: 

Billy  W.  Milliken,  state  conservationist 
Soil  Conservation  Service,  room  305, 333 
Waller  Avenue.  Lexington,  Kentucky 
40504,  telephone  (606)  233-2749. 

SUPPtEMENTARV  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings,  Billy  W.  Milliken,  state 
conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  iar  this  project 

The  project  addresses  excessive  soil 
erosion  damage  to  cropland, 
pastureland,  and  woodland: 
sedimentation  of  drainage  ditches  and 
streams;  and  water  quality  of  Caney 
Fork  Creek.  This  plan  also  targets 
financial  and  technical  assistance  to 
limited  resource  and  minority  farmers. 
The  plarmed  works  of  improvement 
include  conservation  practices  and 
systems  installed  on  1,600  acres  of 
cropland,  renovation  of  400  acres  of 
grassland,  and  livestock  exclusion  on 
350  acres  of  woodland.  In  addition,  125 
acres  of  critically  eroding  woodland  will 
be  planted  to  trees,  and  5,500  feet  of 
stream  banks  and  riparian  zones  will  be 
protected  from  grazing. 

The  notice  of  a  finding  of  no 
significant  impact  (FONSI)  has  been 
forwarded  to  the  &ivironmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  die  above 
address. 

Basic  data  developed  during  the 
environmental  assessment  are  on  file 
and  may  be  re\'iewed  by  contacting 
Archie  D.  Weeks,  planning  staff  leader. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Aftsistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  February  13. 1991. 
BiUy  W.  Milliken. 
State  Conservationist 
[FR  Doc  91-4209  Filed  2-21-91;  8:45  am] 

BlUilM  COOK  S410-1S-II 


Douglas  Watarshsd,  WY 

AGENCY:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  deauthorization  of 
Federal  funding. 

SUMMARY:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act 
Public  Law  83-566,  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
622],  the  Soil  Conservation  Service  gives 
notice  of  the  deauthorization  of  Federal 
funding  for  the  Douglas  Watershed 
project  Converse  County.  Wyoming, 
effective  on  November  16, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  S.  Dickson,  State  Conservationist 
Soil  Conservation  Service,  100  East  B 
Street  room  3124.  Casper,  Wyoming 
82601,  telephone  307-281-5201. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  No.  A-9S  regarding  State 
and  local  clearinghouse  reNiew  of  Federal 
and  federally  assisted  programs  and  projects 
is  applicable) 

Dated:  February  11, 1901. 
Thomas  E.  )ewett 
State  ConsenationisL 
[FR  Doc.  91-4208  Filed  2-21-01;  8:45  am] 

BIUJNQ  CODE  S41»-W-4I 


DEPARTMENT  OF  COMMERCE 

Agency  Information  CoNaction  Under 
Review  by  the  Offica  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Economic  Development 
Administration. 

Title:  Economic  Evaluation  of  the 
Public  Works  Program. 

Form  number  None.  0MB  Number  is 
pending. 

Type  of  request-  New. 

Burden:  Grantee  Survey:  300 
respondents  and  375  reporting  hours. 
Average  hours  per  response  is  1.25 
hours.  Project  User  Survey:  720 
respondents  and  180  reporting  hours. 
Average  hours  per  response  is  .25  hours. 

Needs  and  uses:  The  purpose  of  the 
surveys  is  to  determine  the  economic 
effectiveness  and  overall  performance  of 
the  Public  Works  Program.  The  results 
are  intended  to  assist  program  officials 
in  strengthening  the  Program's  ability  to 
assist  economically  distressed 
communities. 
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Affected  public:  State  and  local 
governments  and  finn«. 

Frequency:  One  time. 

Respondent's  obligation:  Voluntary. 

OMB  desk  officer  Marshall  Mills, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  co'!ection  should  be  sent  to 
Marshall  Mills.  OMB  Desk  Officer,  room 
3208,  New  Exec  tive  Office  Building, 
Washington,  DC  '0503. 

Dated:  Febraary    >.  1991. 
Edward  Michals. 

Departmental  Cleas  nee  Officer,  Office  of 
Management  and  O  ionization. 
[FR  Doc  91-4193  Fi  id  2-21-91;  8:45  am) 

MUJNO  COM  M10-C   -M 


Agenqr  InfonnaUon  CoHection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  ONfB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  Economic  Analysis. 

Title:  Defense  Research, 
Development  Test,  and  Evaluation, 
Index  Data  Requirements. 

Form  number  Agency — NA;  OMB# 
0608-0033. 

Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  100  respondents:  700  reporting 
hours.  Average  time  per  response  is  7 
hours. 

Needs  and  uses:  The  survey  collects 
data  for  use  in  estimating  constant- 
dollar  purchases  of  contractural 
research  and  development  by  the 
Department  of  Defense.  These  estimates 
are  used  in  the  compilation  of  the  gross 
national  product  of  the  United  States. 

Affected  public:  Business  or  other  for- 
profit  institutions. 

Frequency:  Quarterly. 

Respondent's  obligation:  Voluntary. 

OMB  desk  officer  Marshall  Mills. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills.  OMB  Desk  Officer,  room 
3208.  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  February  15. 1991 . 
Edwaid  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
(FR  Doc.  91-4194  Filed  2-21-91;  8:45  am] 
MUMO  COOC  SS10-CW4I 

Bureau  of  Export  Administration 

Electronic  Instrumentation  Technical 
Advisory  Committee;  Meeting 
Cancellation 

This  document  cancels  the  following 
meeting: 
Federal  Register  citation  of  previous 

announcement:  p.  4970.  February  7, 

1991. 
Previously  announced  time  of  meeting:  9 

a.m.,  March  6  and  7, 1991. 

Dated:  February  15. 1991. 
B«tty  Ferrell. 

Director,  Technical  Advisory  Committee  Unit. 
[FR  Doc.  91-4131  Filed  Z-22r9l\  8:45  am) 
Biuma  cooc  wio-ot-m 


MCTL  Implementation  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  MCTL 
Implementation  Technical  Advisory 
Committee  will  be  held  March  13, 1991 
at  9:30  a.m.,  in  the  Herbert  C.  Hoover 
Building,  room  1617-F,  14th  Sti^et  and 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  Committee  advises  the  Office 
of  Technology  and  Policy  Analysis  in 
the  implementation  of  the  Militarily 
Critical  Technologies  List  (MCTL)  into 
the  Export  Administration  Regulations 
as  needed. 

Agenda:  General  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  or  Comments 
by  the  Public. 

4.  Review  of  Work  Plan  Projects. 

5.  NRC  Report  on  Current  I^ograms 
on  Non-proliferation  and  National 
Security  Export  Controls. 

6.  Update  on  Non-proliferation 
Control  Regulations. 

7.  Update  on  Core  List. 

Executive  Session 

8.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 


control  programs  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  in  order  to 
facilitate  distribution  of  public 
presentation  materials  to  the  Committee 
members,  the  Committee  suggests  that 
you  forward  your  public  presentation 
materials  two  weeks  prior  to  the 
meeting  to  the  below  listed  address:  Ms. 
Ruth  D.  Fitts,  TAC  Unit/OTPA/EA/ 
BXA,  room  40e9A.  U.S.  Department  of 
Commerce,  14th  ft  Constitution  Ave., 
NW.,  Washington,  DC  20230 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  28, 
1990,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittee  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3).  of  the  Federal  Advisory 
Conmiittee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628,  U.S.  Department  of 
Conunerce,  Washington,  DC.  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts,  202-377-4959. 

Dated:  February  15, 1991. 
Betty  A.  Femll. 

Director,  Technical  Advisory  Committee  Unit- 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  91-4196  Filed  2-21-01;  8:45  am] 

WLUNQ  CODE  U10-OT-M 


international  Trade  Administration 
[C-35i-40«]         I 

Certain  Round  Shaped  Agricultural 
Tillage  Tools  From  Brazil;  Preliminary 
Results  of  Countervailing  Duty 
AdministraMve  Reviews 

aqency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
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action:  Notice  of  preliminary  results  of 
countervailing  du^  administrative 
reviews. 

summary:  The  Department  of 
Conunerce  has  conducted 
administrative  reviews  of  the 
countervailing  duty  order  on  certain 
round  shaped  agricultural  tillage  tools 
from  Brazil.  We  preliminarily  determine 
the  net  subsidy  to  be  zero  for  one  firm 
and  1.19  percent  ad  valorem  for  all  other 
firms  for  the  period  January  1, 1987 
through  December  31. 1987,  and  zero  for 
one  firm  and  1.06  percent  ad  valorem  for 
all  other  firms  for  the  period  January  1. 
1988  through  December  31, 1988.  We 
invite  interested  parties  to  comment  on 
these  preliminary  results. 
EFFECm^E  date:  February  22, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Driscoll,  Elizabeth  Levy  or 
Michael  Rollin,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Conunerce,  Washington,  DC  20230: 
telephone:  (202)  377-5280. 
SUPPLEMENTARY  INFORMATION: . 

Background 

On  September  30, 1988,  and  October  6, 
1989,  the  Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  notices  of  "Opportiinity  to 
Request  Administrative  Review"  (53  FR 
38314  and  54  FR  41317]  of  the 
countervailing  duty  order  on  certain 
round  shaped  agricultiyal  tillage  tools 
from  Brazil  (50  FR  42743;  October  22, 
1985)  for  the  periods  January  1, 1987 
through  December  31, 1987,  and  January 
1. 1988  through  December  31, 1988, 
respectively.  On  October  31, 1988, 
Baldan  Implementos  Agricolas  S.A.  and 
Marchesan  Implementos  e  Maquinas 
Agricolas  'TATV'  SJi.,  requested  an 
administrative  review  covering  the 
period  January  1, 1987  through 
December  31. 1987.  We  initiated  the 
review  on  December  5. 1988  (53  FR 
48951).  On  October  31, 1989.  Baldan 
Implementos  Agricolas  S.A.,  requested 
an  administrative  review  for  the  period 
January  1, 1988  through  December  31, 
1988.  We  initiated  the  review  on 
November  20, 1989  (54  FR  48010).  The 
Department  has  now  conducted  these 
reviews  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act).  These  are  the  first 
administrative  reviews  since  the 
publication  of  the  order. 

Scope  of  Review 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  international 


harmonized  system  of  Customs 
nomenclature.  On  January  1, 1989,  the 
United  States  fully  converted  to  the 
Harmonized  Tariff  Schedule  (HTS),  as 
provided  for  in  section  1201  et  seq,  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  198&  All 
merdiandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  this  review  are 
shipitients  of  certain  round  shaped 
agricultural  tillage  tools  (discs)  with 
plain  or  notched  edge,  such  as  colters 
and  furrow-opener  blades.  During  the 
review  period,  such  mechandise  was 
classified  under  item  numbers  666.0015, 
666.0020,  666.0050,  666.006a  666.0065  and 
666.0075  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA).  This 
merchandise  is  currently  classifiable 
under  HTS  item  numbers  8432.21.00. 
8432.29.00,  8432.80.00  and  8432.90.00.  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  reviews  cover  the  periods  January 
1, 1987  through  December  31, 1987  and 
January  1, 1988  through  December  31, 
1988,  and  thirteen  programs. 

'■  Analysis  of  Programs 

(1)  CACEX Preferential  Working 
Capital  Financing  for  Exports 

Under  this  program,  the  Department 
for  Foreign  Commerce  (CACEX)  of  the 
Banco  do  Brasil  provides  short-term 
working  capital  financing  to  exporters  at 
preferential  rates.  The  loans  have  a  term 
of  one  year  or  less. 

On  May  2, 1985,  Resolution  1009  made 
CACEX  woiidng  capital  financing 
available  through  commercial  banks  at 
prevailing  market  rates,  with  interest 
due  at  maturity.  It  authorized  the  Banco 
do  Brasil  to  pay  the  lending  institution 
an  "equalization  fee."  or  rebate,  of  up  to 
15  percentage  points  of  the  commercial 
interest  rate,  which  the  lending 
institution  could  pass  on  to  borrowers. 
In  addition,  the  lOF  (a  general  tax  on 
financial  transactions)  does  not  apply  to 
these  loans. 

Since  the  interest  charged  on  CACEX 
export  financing  under  Resolution  1009 
is  at  prevailing  market  rates,  this 
program  would  not  be  countervailable 
absent  the  equalization  fee  and  the 
exemption  from  the  lOF.  Therefore,  the 
interest  differential  for  those  loans  is 
equal  to  the  equalization  fee  plus  the  1.5 
percent  lOF.  Because  this  program 
provides  financing  at  preferential  rates 
only  to  exporters,  we  preliminarily 
determine  that  it  is  countervailable. 


We  consider  the  benefit  from  loans  to 
occur  when  the  borrower  makes  the 
interest  payments.  Diiring  both  review 
periods,  three  agricultural  tillage  tool 
exporters  made  interest  payments  on 
CACEX  loans.  For  those  loans,  we 
multiplied  the  interest  differential  by  the 
loan  principal  We  allocated  the  result 
over  each  firm's  total  exports  and  then 
weight-averaged  the  benefits  by  each 
firm's  share  of  exports  of  the  subject 
merchandise  to  the  United  States.  On 
this  basis,  we  preliminarily  determine 
the  benefit  from  this  program  to  be  zero 
for  Semeato,  and  0.94  percent  ad 
valorem  for  all  other  firms  for  the  period 
January  1, 1987  through  December  31, 
1987,  and  zero  for  Semeato,  and  0.99 
percent  ad  valorem  for  all  other  firms 
for  the  period  January  1, 1988  through  . 
December  31, 1988. 

This  program  was  terminated, 
effective  August  30, 1990,  by  Central 
Bank  Resolution  1744.  For  purposes  of 
the  cash  deposit  of  estimated 
countervailing  duties,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  zero  for  all  firms. 

(2)  Income  Tax  Exemption  for  Export 
Earnings 

Under  this  program,  exporters  of 
agricultural  tillage  tools  are  eligible  for 
an  exemption  from  income  tax  on  the 
portion  of  their  profits  attributable  to 
exports.  The  exporter  calculates  the  tax- 
exempt  portion  of  profit  based  on  the 
ratio  of  export  revenue  to  total  revenue. 
Because  this  program  provides  tax 
exemptions  that  are  limited  to  exporters, 
we  preliminarily  determine  that  it  is 
countervailable. 

The  nominal  corporate  tax  rate  in 
Brazil  in  1987  and  1988  was  35  percent 
However,  Brazilian  tax  law  permits  all 
companies  to  reduce  their  income  taxes 
by  investing  up  to  26  percent  of  their  tax 
liability  in  specified  companies  and 
funds.  These  tax  credits  effectively 
reduce  the  nominal  35  percent  corporate 
tax  rate.  The  four  agricultural  tillage  tool 
exporters  that  claimed  this  exemption 
on  their  tax  returns  filed  for  1987  and 
1988  invested  in  the  specified  companies 
and  funds,  and  their  effective  tax  rate 
was  lower  than  the  nominal  35  percent 
rate  during  the  periods  of  review. 

We  calculated  the  effective  tax  rate 
for  each  firm  by  dividing  the  net  tax 
liability  by  taxable  profit  We  calculated 
the  benefit  by  multiplying  the  amount  of 
tax-exempt  profit  by  die  effective  tax 
rate  and  allocating  the  result  over  each 
firm's  total  exports.  We  then  weight- 
averaged  the  benefits  by  each  firm's 
share  of  exports  of  the  subject 
merchandise  to  the  United  St  :te8.  On 
this  basis,  we  preliminarily  deturmme 
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the  benefit  {rom  this  program  to  be  zero 
for  Semeato,  and  0^  percent  ad 
valorem  for  all  other  finna  for  the  period 
January  1, 1987  through  December  31, 
1987,  and  zero  for  Semeato.  and  0.07 
percent  ad  valorem  for  all  other  finns 
for  the  period  January  1, 1988  through 
December  31. 1088. 

Decree  Law  8034  of  April  12. 1990 
eliminated  this  tax  exemption  and 
established  a  prevailing  tax  rate  of  30 
percent  for  domestic  and  export 
earnings  for  year  of  assessment  1991 
(year  basis  1990).  For  purposes  of  the 
cash  deposit  of  estimated  countervailing 
duties,  we  preliminarily  determine  the 
benefit  from  this  program  to  be  zero  for 
all  firms. 

(3)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  the  exporters  of  the  subject 
merchandise  did  not  use  them  during  the 
review  periods: 

A.  Export  Credit  Premium  for  IPI/ 
Portaria  176/84. 

B.  Preferential  Export  Financing  under 
CIC-OPCRE  of  the  Banco  do  Brasil. 

C  Preferential  Financing  for  Industrial 
Enterprises  by  the  Banco  do  Brasil  (FST 
and  EGF  loans). 

D.  Reductions  of  Taxes  and  Import 
Duties  under  Decree  Law  No.  77.065 
through  BEFIEX  and  CIEX. 

E.  Preferential  Financing  for  National 
Trading  Companies  Under  Resolution 
883  of  the  Banco  Central  do  Brasil. 

F.  Accelerated  Depreciation  for 
Brazilian-Made  Capital  Goods. 

G.  Preferential  Financing  under 
Resolution  68  and  509  through  FINEX. 

H.  Preferential  Financing  under 
Resolution  578/83  through  FUNPAR. 

L  Preferential  Financing  under  FINEP. 

J.  Preferential  Financing  under 
Resolution  579/83  through  PROEX  and 
PROSIM. 

K.  Preferential  Financing  for  the 
Storage  of  Merchandise  Destined  for 
Export  under  Resolution  330/ Portaria 
130  of  the  Banco  do  Brasil. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
to  be  zero  for  Semeato,  and  1.19  percent 
ad  valorem  for  all  other  firms  for  the 
period  January  1, 1987  through 
December  31, 1987,  and  zero  for 
Semeato,  and  1.06  percent  ad  valorem 
for  all  other  firms  for  the  period  January 
1, 1988  through  December  31, 1988. 

Therefore,  the  Department  intends  to 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
coimtervailing  duties,  shipments  of  this 
merchandise  from  Semeato,  and  to 
assess  countervailing  duties  of  1.19 


percent  of  the  f.o.b.  invoice  price  on  all 
oUier  shipments  of  the  subject 
merchandise  exported  on  or  after 
January  1, 1987  and  on  or  before 
December  31. 1987.  The  Department  also 
intends  to  instruct  the  Customs  Service 
to  liquidate,  without  regard  to 
countervailing  duties,  shipments  of  this 
merchandise  from  Semeato,  and  to 
assess  coimtervailing  duties  of  1.06 
percent  of  the  f.o.b.  invoice  price  on  all 
other  shipments  of  the  subject 
merchandise  exported  on  or  after 
January  1, 1988  and  on  or  before 
December  31, 1988. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  waive 
the  collection  of  cash  deposits  of 
estimated  countervailing  duties  on  all 
shipments  of  the  subject  merchandise 
from  Brazil  enterd.  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  pubUcation  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  prehminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e).  Representatives  of  parties 
to  the  proceeding  may  request 
disclosure  of  proprietary  information 
under  administrative  protective  order  no 
later  than  10  days  after  the 
representative's  client  or  employer 
becomes  a  party  to  the  proceeding,  but 
in  no  event  later  than  the  date  the  case 
briefs,  under  8  355.38(c),  are  due.  The 
Department  will  publish  the  final  results 
of  this  administrative  review  including 
the  results  of  its  analysis  of  issues 
raised  in  any  case  or  rebuttal  brief  or  at 
a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  February  15, 1991. 
Marjocia  A.  awriins. 

Acting  Aaaiatant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-427S  Filed  2-21-91;  8:45  am] 
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Postponement  of  Preliminary 
Countervailing  Duty  Determination: 
Shop  Towels  From  Bangladesh 

AttENCY:  Import  Administration, 
International  Trade  Administration, 
Conunerce. 
action:  Notice. 

summary:  Based  upon  the  request  of 
petitioner.  Milliken  and  Company,  the 
Department  of  Commerce  (the 
Department)  is  postponing  its 
preliminary  determination  in  the 
countervailing  duty  investigation  of 
shop  towels  from  Bangladesh.  The 
preliminary  determination  will  now  be 
made  on  or  before  April  8, 1991. 

EFFECnvc  date:  February  22, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kristal  A.  Eldredge  or  Rick  Herring, 
Office  of  Countervailing  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  ft  Constitution 
Avenue  NW.,  Washington.  DC  20230; 
telephone  (202)  377-0631  or  377-3530. 

SUPPLEMENTARY  INFORMATION:  On 

December  31, 1990.  the  Department 
initiated  a  countervailing  duty 
investigation  of  shop  towels  from 
Bangladesh.  In  our  notice  of  initiation 
we  stated  that  we  would  issue  our 
preliminary  determination  on  or  before 
March  8. 1991  (56  FR  680,  January  8, 
1991). 

On  February  7. 1991.  petitioner  filed  a 
request  that  the  preliminary 
determination  in  this  investigation  be 
postponed  to  not  later  that  115  days 
after  the  date  of  the  filing  of  the  petition. 

Section  703(c)(1)(A)  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  provides 
that  the  preliminary  determination  in  a 
countervailing  duty  investigation  may 
be  postponed  where  the  petitioner  has 
made  a  timely  request  for  such  a 
postponement.  Pursuant  to  this 
provision,  and  the  timely  request  made 
by  petitioner  in  this  investigation,  the 
Department  is  postponing  its 
preliminary  determination  to  not  later 
than  April  8. 1991. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act. 

Dated:  February  15, 1991. 
Maijorie  A.  Chorllns. 
Acting  Assistant  SeCiVtary  for  Import 
Administration. 
[FR  Doc.  91-4276  Filed  2-21-91: 8:45  am] 
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Short-Supply  Determination:  Certain 
Large  Diameter  Steel  Una  Pipe 

agency:  Import  Administration/ 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  short-supply 

determination  on  certain  large  diameter 

steel  line  pipe. 

SHORT-SUPPLY  REVIEW  NUMBER:  37. 
summary:  The  Secretarty  of  Commerce 
("Secretary")  hereby  grants  a  request  for 
a  short-supply  allowance  for  15,923.28 
net  tons  of  certain  sizes  of  large 
diameter  double  submerged  arc  welded 
("DSAW")  steel  line  pipe  for  the  first 
half  of  1991  under  Article  7  of  the  U.S.- 
EC  pipe  and  tube  arrangement.  Article  8 
of  the  U.S.-Brazil  steel  arrangement,  and 
Paragraph  8  of  the  U.S.-Japan  steel 
arrangement. 

EFFECnvE  date:  February  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Sally  A.  Craig  or  Richard  O.  Weible, 
Office  of  Agreements  Compliance, 
Import  Administration,  U.S.  Department 
of  Commerce,  room  7886, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (202)  377-0165  or  (202)  377- 
0159. 

SUPPLEMENTARY  INFORMATION:  On 

January  18, 1991.  the  Secretary  received 
an  adequate  short-supply  petition  from 
Texas  Gas  Transmission  Corporation 
("Texas  Gas")  requesting  a  short-supply 
allowance  for  15,923.28  net  tons  of 
certain  DSAW  steel  line  pipe  for  the 
first  half  of  1991  under  Article  7  of  the 
Arrangement  Between  the  European 
Economic  Conununity  and  the 
Government  of  the  United  States  of 
America  Concerning  Trade  in  Steel 
Pipes  and  Tubes,  Article  8  of  the 
Arrangement  Between  the  Government 
of  Brazil  and  the  Government  of  the 
United  States  Concerning  Trade  in 
Certain  Steel  Products,  and  Paragraph  8 
of  the  Arrangement  Between  the 
Government  of  Japan  and  the 
Government  of  the  United  States 
Concerning  Trade  in  Certain  Steel 
Products.  Texas  Gas  requested  short 
supply  because  the  three  U.S. 
manufacturers  of  DSAW  pipe  caimot 
meet  its  needs  for  this  product  during 
the  requested  time  period,  and  because 
the  potential  foreign  suppliers  that  can 
provide  the  product  during  the  requested 
time  period  have  insufficient  regular 
export  licenses  available. 

The  Secretary  conducted  this  short- 
supply  review  pursuant  to  section 
4(b)(4)(A)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act.  Public  Law  No.  101-221. 103  SteL 
1886  (1989)  ("the  Act"),  and  i  357.102  of 
the  Department  of  Commerce's  Short- 


Supply  Procedures.  19  CFR  357.102 
("Commerce's  Short-Supply 
Procedures"). 

The  requested  material  generally 
meets  American  Petroleum  Institute 
grade  X-65  specifications,  is  36  inches  in 
diameter,  and  has  wall  thicknesses 
ranging  from  0.331  inch  to  0.477  inch. 
The  15,923.28  net  tons  requested  is 
broken  down  as  follows:  9,597.34  net 
tons  with  a  wall  thickness  of  0.331  inch; 
2,596.51  net  tons  with  a  wall  thickness  of 
0.397  inch;  and  3,729.43  net  tons  with  a  - 
wall  thickness  of  0.477  inch.  This  pipe  is 
for  use  in  the  construction  of  a  natural 
gas  pipeline  in  the  United  States  and 
must  be  deUvered  during  the  first  half  of 
1991. 

Action 

On  January  18, 1991,  the  Secretary 
established  an  official  record  on  this 
short-supply  request  (Case  Number  37) 
in  the  Central  Records  Unit,  room  B-099, 
Import  Administration,  U.S.  Department 
of  Commerce  at  the  above  address.  On 
January  29, 1991,  the  Secretary 
published  a  notice  in  the  Federal 
Register  announcing  a  review  of  this 
request  and  soliciting  comments  from 
interested  parties.  Comments  were 
required  to  be  received  no  later  than 
February  5, 1991,  and  interested  parties 
were  invited  to  file  replies  to  any 
comments  no  later  than  five  days  after 
that  date.  In  order  to  determine  whether 
this  product,  or  a  viable  alternative 
product,  could  be  supplied  in  the  U.S. 
market  for  the  period  of  this  review,  the 
Secretary  sent  questionnaires  to:  Berg 
Steel  Pipe  Corporation  ("Berg"), 
Bethlehem  Steel  Corporation 
("Bethlehem")  NAPA  Pipe  Corporation 
("NAPA").  The  Secretary  received  two 
written  responses  to  comments  by  the 
Department,  and  no  comments  to  the 
Federal  Register  notice. 

Questionnaire  Responses 

All  three  questionnaire  respondents 
indicated  that  they  could  not  meet 
Texas  Gas'  needs  for  the  requested 
product.  Berg  stated  that  it  could  meet 
Texas  Gas'  specifications  for  this  pipe 
but  that  it  could  only  offer  fourth  quarter 
1991  delivery.  Bethlehem  stated  that  it 
can  produce  this  product  but  that  it 
could  not  supply  the  product  to  Texas 
Gas  until  September  1991  due  to  the 
schedule  constraints.  NAPA  responded 
verbally,  stating  that  it  could  not  supply 
the  product  at  this  time  because  its 
order  book  is  full  for  this  time  period. 

Analysis 

The  issue  in  this  review  is  whether 
sufficient  supplies  of  the  requested 
DSAW  pipe  are  available  from  domestic 
sources,  or  from  offshore  suppliers  with 


regular  export  licenses,  to  meet  Texas 
Gas'  requirements  during  the  first  half  of 
1991.  As  evidenced  by  the  questionnaire 
responses  bom  the  three  potential 
domestic  producers,  no  domestic 
supplies  will  be  available  for  delivery  to 
Texas  Gas  by  July  1, 1991.  As  a  result. 
Texas  Gas  must  rely  on  an  offshore 
supplier.  Texas  Gas  indicated  that  the 
nature  of  this  project  requires  that  it 
purchase  the  full  amount  requested  from 
a  sole  supplier.  Texas  Gas  explains  diat 
"*  *  *  the  use  of  more  than  one  (1) 
suppUer  of  pipe  would  be  imprudent, 
adding  potential  delays  in  a  critical 
construction  schedule,  driving  costs  up 
imnecessarily  due  to  increased  travel 
and  inspection  requirements  and 
increasing  the  likelihood  for  decreased 
quality  control:"  Because  the  use  of 
more  than  one  supplier  would 
jeopardize  the  successful  completion  of 
the  project  within  the  required  time 
frame,  the  Secretary  has  determined 
that  the  use  of  a  sole  supplier  for  this 
project  is  a  reasonable  requirement. 
Since  no  foreign  supplier  with  available 
regular  export  licenses  is  able  to  supply 
the  full  amount  during  this  time  period, 
Texas  Gas  must  obtain  the  material 
from  one  of  the  potential  offshore 
suppliers  who  have  offered  to  supply  the 
fuli  amount  in  a  timely  manner  only  if 
short-supply  licenses  are  obtained. 

Conclusion 

Because  the  domestic  industry  is 
unable  to  supply  Texas  Gas  with 
sufficient  material  meeting  its 
specifications  during  the  first  half  of 
1991,  the  Secretary  determines  that  short 
supply  does  exist  with  respect  to  the 
requested  product  for  this  time  period. 
Pursuant  to  section  4(b)(4)(A)  of  the  Act 
and  §  357.102  of  Commerce's  Short- 
Supply  Procedures,  the  Secretary  hereby 
grants  a  short-supply  allowance  for  the 
requested  15,923.28  net  tons  of  DSAW 
large  diameter  steel  line  pipe  for  the  first 
half  of  1991. 

Dated:  February  IS,  1991. 
Marjorie  A  GhotUns. 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  91-4277  Filed  2-21-91;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Modification  Na  1  to 
Permtt  No.  560  (P135B) 

agency:  National  Marine  Fisheries 
Service  NOAA.  Commerce. 
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:  Modification  Na  1  to  Permit  Na 
5eO(Pl3SB). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  1 210^  (d)  and  (e) 
of  the  Regulations  Governing  die  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216.  and  i  220.24  of  the 
Regulations  Governing  Endangered 
Species  (50  CFR  part  217-222).  Scientiflc 
Researdi  Permit  Na  500  was  issued  to 
Dr.  James  Hain,  Associated  Scientists  at 
Woods  Hole,  ln&.  Massachusetts  02543, 
on  luly  1, 1966  (51  PR  24737)  and  is 
modified  as  fbUowK 

Replace  section  AJ  with  the 
following: 

Z  An  onspadfied  mimber  of  floating  dead 
marine  mammals,  or  parts  thereof,  may  be 
taken  and  impoitad  from  the  sea  during  tiie 
couTM  of  the  researdL 

Changes  to  Section  E  Special 
Conditions 

Add  the  following  to  El.: 

1.  *  *  *  Research  with  oiisliipa  ahall  be 
conducted  in  all  watera  of  the  United  States, 
including  eait  coast,  wect  coast,  and  the  Gulf 
of  Mexico. 

Replace  E2.  with  the  following: 

a.  The  Psimit  Holder  shall  provide  written 
notificatioa  lo  the  appropriate  NMFS 
Regional  Director  of  the  Region  in  which  the 
research  is  to  be  conducted  for  sU  aerial 
surveys  st  least  two  weeks  in  advance  of  the 
initiation  of  die  research  program.  The  Permit 
Holder  shall  also  notify  the  Northwest 
Regional  Office  Marine  Mammal  Coordinator 
(Brent  Norberg.  208-426-8140)  a  mininuua  of 
72  hours  tai  advance  of  the  initiatian  of  aerial 
survey  flights  within  that  region.  Such 
notification  shall  include  anticipated  dates, 
location,  and  specific  plans  of  the  researdi. 
route  and  anticipated  start/end  time  of 
veMel(t)  and  airaaft(s)  involved,  and  the 
names  and  affiUatioiis  of  all  personnel  who 
will  operate  vndcr  Permit  Na  saa 

b.  Upon  notificatioa  the  appropriate 
Regional  Director  will  determine  (I)  the 
desirsbility  of  s  NMFS  observer 
accompanying  the  research  effort:  (2) 
whether  mora  tlmaly  notificatioa 
requirements  wiQ  be  necesssry  daring  the 
course  of  the  research:  and  (3J  whether  a 
coordination/consultation  meeting  between 
the  researchers  and  NMFS  will  be  required  to 
clarify  or  discuss  specific  aspects  of  the 
research  plans. 

Replace  E3.  with  the  following: 

a.  The  Permit  Holder  shall  conduct  serial 
survey  activities  at  sltitudas  no  bwer  than 
200  feet  to  conduct  experiments  on  the  use  of 
airships  for  non-obtrusive  observations  of 
protected  species  and  critical  habitats. 

b.  Aerial  surveys  conducted  with  single 
engine  aircraft  are  not  permitted  to  fiy  at 
altitudes  lower  than  600  feet  over  pinniped 
haul-outs  and  rookeries.  Multi-engine  aircraft 
will  not  operate  below  1000  feet  in  these 
areas. 

c  When  using  sny  sircrafi  for  whale 
observations,  if  sbnormal  marine  nummal 


behavior  is  obsarvad.  dia  Permit  HoMer  will 
immediately  withdraw  to  a  ^aatar  distance 
or  altitude.  Information  on  the  behavior  of 
whalaa  before,  during  end  after  approach, 
shall  be  recorded  to  document  occurrenoes  of 
actual  harassment,  and  submitted  to  NMFS. 

d.  Special  care  shall  be  taken  to  avoid  the 
harassment  of  oow/ealf  pairs.  Hie  slrship 
shall  slowly  retreat  ftom  right  whale  cow/ 
calf  pairs  that  change  their  behavior  in 
response  to  tha  airship's  approach. 

a.  Tha  tamit  Holder  shall  discontinue 
aerial  survey  oporatioas  immediately  if 
changes  in  behavior  are  noted  in  pinnipeds 
using  hsul  oats  or  rookeries  during  a  survey 
fUghL  Prior  to  commencing  subsequent 
flints,  die  Permit  Holder  shsU  submit  s 
report  to  the  appropriate  Regional  Director, 
and  send  a  copy  to  the  I^rmits  Division, 
Office  of  Protected  Resources,  describing  the 
circumstances  and  advising  if  and  how  the 
survey  design  could  be  modified  to  avoid 
future  distuirbaace.  Include  a  report  that  for 
each  flight  that  documents  the  design  for 
close  approach  (<SOO0  of  animals,  the  actual 
approach,  the  minimum  distance  of  approach 
and  time  at  that  distance,  and  the  response  of 
the  animals.  The  Regional  Directtv  will 
review  the  report  and  determine  whether  the 
behavioral  changes  are  substantial  and 
whether  survey  modificatioas  need  to  be 
made  prior  to  the  initiation  of  any  subsequent 
flights. 

f.  The  research  activity  shall  be  terminated 
immediately  if  it  is  determined  by  NMFS  diat 
the  activity  is  causing  a  substantial 
disruption  to  rookeries  or  bteedlug  sctivity.  If 
such  termination  occurs,  the  permit  holder 
shall  provide  a  detailed  report  to  NMFS 
describing  the  drcnmstanoes  end 
modificatians  that  would  be  made  to  the 
research  program  to  prevent  a  reoccurrence 
of  such  disruption.  Upon  receipt  of  the  report, 
NMFS  will  determine  if  suthorization  should 
be  given  to  continue  the  research  activities 
and  the  Permit  Holder  shall  be  notified 
accordingly. 

Delete  Special  Condition  E4.  and  add 
new  E4.: 

4.  This  Permit  is  not  valid  for  the  conduct 
of  commercial  flights. 

Change  last  sentence  in  Special 
Condition  B.7.  to  read: 

7.  All  reports  shall  be  submitted  to  the 
Permits  Division.  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1335  East-West  Hi^wny,  room  7330, 
Silver  Spring.  Maryland  VOOVO. 

All  other  conditions  currently 
contained  in  the  Permit  remain  in  effect 

This  modification  is  effective  on  date 
of  signature. 

Documents  submitted  in  coimection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Permits  Division.  Ofiice  of  Protected 
Resources,  National  Marine  Fisheries 
Service.  1335  Esst-Wsst  Highway,  room 
733a  Silver  Spring.  Maryland  20910; 

Director.  Alaska  Regioa  National  Marine 
Fisheries  Service,  NOAA  700  West  9di 
Street.  Federal  Bldg^  Juneau.  Alaska  99802; 


Director.  Northeast  Region.  Natioaal  Marine 
Fisheries  Servica.  NOAA.  One  Blackbam 
Drive.  Gloucester,  Massachusetts  01930: 

Director,  Northwest  Region.  National  Marfoe 
Fisheries  Servica.  NOAA  7600  Sand  Point  ■ 
Way.  NE.  BIN  ClS70a  Seattie.  Washington 
98115: 

Director.  Southeast  Region.  National  Marine 
Fisheries  Service.  NOAA  0460  Koger 
Boulevard.  St  Petersburg,  Florida  33702; 

Director.  Southwest  Region.  Natioaal  Marina 
Fisheries  Service.  NOAA  300  South  Ferry 
Street  Terminal  Island,  CaUfbrnia  90731- 
7415:  and 

Administrator.  Western  Pacific  Program 
Office.  National  Marina  Fisheries  Service. 
NOAA  2570  Dole  Street  room  108. 
Honolulu.  Hawaii  9e822-23e& 
Dated:  Feliruary  15, 1901. 

Nancy  Foster, 

Director,  Office  of  Protected  Retourcea, 

National  Marine  Fiaherien  Service. 

[FR  Doc.  91-4155  Filed  2-21-«l;  %M  am] 

sauNO  coot  asi04s-a 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AnnouncwMfit  off  RoqumI  for 
BHatoral  ToxtNo  ComuitatloiM  wfth  tiM 
Qovmniiitof  I 


February  19, 1991. 

aocncy:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACnow;  Notice. 

pofi  PtifrrHm  mFomiATiON  coNtAcr 

Naomi  Freeman.  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel  U,S.  Department  of  Commerce 
(202)  377-4212.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740 

SUPPtlMINTAllV  MPOmiATKNl: 

Aothority:  Executive  Order  116S1  <A  March 
3. 1972.  as  amended:  sectioa  XM  of  the 
Agricultural  Act  of  1056,  as  smended  (7 
U.S.C.  1854). 

On  January  31, 1991,  under  the  term's 
of  section  204  of  the  Agricultural  Act  of 
1956,  as  amended,  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
Panama  regarding  cotton  trousers, 
breeches  and  shorts  in  Categories  347/ 
348,  produced  or  manufactured  in 
Panama. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  Panama,  the  Committee 
for  the  Implementation  of  Textile 
Agreements  may  later  establish  a  limit 
for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  cotton 
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textile  products  in  Categories  347/348. 
produced  or  manufactured  in  Panama 
and  exported  dtiring  the  twelve-month 
period  which  began  on  January  31, 1991 
and  extends  through  January  30, 1992  at 
a  level  of  350,092  dozen.  This  level  is 
based  on  year  ending  October  1990 
trade  of  533,781  dozen,  less  183,689 
dozen  which  were  falsely  labelled 
"made  in  Panama." 

A  summary  market  statement 
concerning  these  categories  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  347/348,  or 
to  comment  on  domestic  production  or 
availability  of  products  included  in  the 
categories,  is  invited  to  submit  10  copies 
of  such  comments  or  information  to 
Auggie  D.  Tantillo.  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230;  attn: 
Public  Comments. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100.  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  fi*om  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  SUtes." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  347/348.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Panama,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Fe<leral  Register 
notice  55  FR  50756,  published  on 
December  10, 1990). 


Dated:  February  19. 1991. 

Auggia  D.  Tanttllo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Maricet  Statement 

Category  347/348 

Cotton  Trousers.  Slacks  and  Shorts 

Panama.  January  1991. 

Import  Situation  and  Conclusion 

U.S.  imports  of  cotton  trousers,  slacks 
and  shorts,  Category  347/348,  from 
Panama  reached  350,092  dozen  in  the 
year  ending  October  1990,  >  17  percent 
above  the  same  period  in  1988,  and  26 
percent  above  their  total  calendar  year 
1988  imports. 

The  sharp  and  substantial  increase  in 
Category  347/348  imports  from  Panama 
is  causing  disruption  in  the  U.S.  market 
for  cotton  trousers,  slacks  and  shorts. 

U.S.  Production  and  Market  Share 

U.S.  production  of  cotton  trousers, 
slacks  and  shorts,  Category  347/348, 
declined  from  48,816  thousand  dozen  in 
1987  to  42,580  thousand  dozen  in  1989,  a 
decline  of  13  percent  The  domestic 
manufacturers'  share  of  the  cotton 
trousers  market  fell  from  63  percent  in 
1967  to  53  percent  in  1989,  a  decline  of 
10  percentage  points. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  cotton  trousers,  slacks 
and  shorts,  Category  347/348,  increased 
from  29,132  thousand  dozen  in  1987  to 
37,148  thousand  dozen  in  1989,  an 
increase  of  28  percent  Category  347/348 
imports  continue  to  increase  in  1990,  up 
6  percent  in  the  first  ten  months  of  1990 
over  the  January-October  1989  level. 
The  ratio  of  imports  to  domestic 
production  increased  from  60  percent  in 
1967  to  87  percent  in  1989. 

Duty-Paid  Value  and  U.S.  Producers' 
Price 

Approximately  72  percent  of  Category 
347/348  imports,  including 
transshipments,  from  Panama  during  the 
first  ten  months  of  1990  entered  under 
HTSUSA  numbers  6203.42.4015— men's 
woven  cotton  trousers  other  than  of 
corduroy  and  denim;  6203.42.4050— 
men's  woven  cotton  shorts; 


'  Level  adjusted  for  transshipmentB.  Publithed 
import  data  for  Panama  in  Category  347/348  for 
1988  and  1990  are  incorrect  because  of 
transshipment*.  The  U.S.  Customs  Service  continues 
to  identify  significant  quantities  of  foreign  origin 
Category  347/34S  appaiiel  items  being  transshipped 
tlmM^  Panama  and  bearing  false  Panamanian 
country  of  origin  mariis.  Througli  October  1990. 
183,688  dozen  falsely  labeled  garments  have  l>een 
identified.  Panama's  year  ending  October  1990 
import  level  for  Category  347/348  U  350,082  dozen 
after  adjusting  for  falsely  Ial>eled  cotton  trousers, 
•lacks  and  shorts,  ■■ 


6104.62.2010— women's  knit  cotton 
trousers  and  breeches;  6204.62.4030— 
girls'  cotton  corduroy  trousers  other 
than  those  imported  as  parts  of 
playsuits;  6204.62.405&— women's  cotton 
woven  shorts;  6204.62.4065— girls' 
woven  shorts  other  than  those  imported 
as  parts  of  playsuits.  These  trousers  and 
shorts  entered  the  U.S.  at  landed  duty- 
paid  values  below  U.S.  producers'  prices 
for  comparable  products. 

[FR  Doc.  91-4195  FUed  2-21-91;  8:45  am] 
BHIMQ  COOC  SS10-OR-II 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Uet  Additione 

AQENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  Procurement  List 

summary:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
produced  by  workshops  for  the  blind  or 
other  severely  handicapped. 

EFFECnvi  DATC  March  25, 1991. 

ADOKESSCS:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On 

October  26  and  December  28, 1990,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (55  FR  43157  and 
53329]  of  proposed  additions  to  the 
Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
a  qualified  woi^shop  to  produce  the 
commodities  at  a  fair  market  price  and 
impact  of  the  additions  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  Usted. 
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c  The  actions  wfll  result  in 
authorizing  small  entities  to  produce  the 
commodities  procured  by  the 
GovenunenL 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
ftocurament  List 

Strap  Set  Webbing.  4d35-0O-77&-272g 
Correction  Fluid.  7510-00-176-8949 

This  sction  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
E.  R.  Alley,  Jr., 
Deputy  Executive  Director. 
[FR  Doc.  91-4266  Filed  3-21-01:  8:45  am] 


ProcuTMfMnt  Usis  Propo««d  Additions 

AOCNCV:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTXM:  Proposed  additions  to 

Procurement  List 


f.  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  produced  and  a 
service  to  be  provided  by  workshops  for 
the  blind  or  other  severely  handicapped. 
I  MUST  M  MCUVtOON  ON 
;  March  2S,  1991. 

:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Ariington.  Virginia  22202-3509. 
FOR  njWTHBI  WrOWIATlOW  CONTACT: 
Beveriy  Milkman  (703)  557-1145. 
SUWimCNTANV  mfonmatmn:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41 CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
pnxnire  the  commodities  and  service 
Usted  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  service  to  the 
Procurement  List: 

Commodities 

Neck  Stiap.  Telephone,  5965-00-340- 

6790 
Eraser.  Refill  7510-01-317-4222 
Towel,  Paper,  7920-00-965-1700 
Bag,  Plastic.  PVC  Yellow 

ei05-0O-NIB-00ie  8"  X 15" 

8105-O0-ND3-OO17  18"  x  24" 

8105-00-NIB-0O18 12"  x  24" 

8105-00-NIB-0019  24"  x  36" 

8105-00-NIB-0020  30"  x  40" 


(Requirements  of  Pesri  Harbor  Naval 
Shipyard.  Pearl  Harbor,  HI) 

Service 

Janitorial/Custodial,  Federal  Center, 
Buildings  607  and  624,  Walla  Walla, 
Washington 

EJL  Alley.  )r.. 

Deputy  Executive  Director. 

[FR  Doc  01-4266  Filed  2-21-m;  6:45  am] 

BNJJNQ  COM  SSIS-SMi 

DEPARTMENT  OF  DEFENSE 

Offico  of  tlM  Sccrttary 

D«f«nM  Sctonco  Board  Task  Forea  on 
Daaart  SMaM  Tachnology 

action:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Desert  Shield  Technology 
will  meet  in  closed  session  on  4  March 
1991  at  Rosslyn.  VA. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  receive  classified  briefings  on 
Operation  Desert  Shield  whidi  will 
include:  Intelligence  situation  and 
threat,  operations  status,  and  technology 
options  to  improve  operational 
capabiUty. 

In  accordeince  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  app.  n  (1962)),  it  has  been 
determined  Uiat  this  DSB  Task  Force 
meeting  concerns  matters  Usted  in  5 
U.S.C.  552b(c}(l)  (1982).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  February  15. 1991. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc  91-4158  Hied  2-21-91: 8:45  am] 

MLUNQ  coot  M10-«VII 


Corpa  of  Enginaars,  Dapartmant  of 
tha  Anny 

Infant  To  Prapara  a  Draft 
Supplamantal  Envlronmantai  Impact 
Statamant  (DEB)  to  ttw  Final  EIS,  Bad 
Rivar  Watarway,  Louialanat  Taxaa, 
Arfcanaaa,  and  OMahoma,  and  Raiatad 
Proiacta.  Stwavaport  Louisiana,  to 
Dalngarflald,  Taxaa,  Raavakjation 

AOmCY:  U.S.  Army  Corps  of  Engineers, 
Vicksburg  District  DoD. 


action:  Notice  of  hitent 


tUMMARv;  The  proposed  action  is  to 
provide  for  the  extension  of  ttie  Red 
River  Waterway  Navigation  Proiect 
from  the  Red  River  immediately  above 
Shreveport  Louisiana,  .to  near 
Daingerfield,  Texas. 

FOR  RINTHIR  INFORMATION  CONTACT 

Ms.  Maryetta  L  Smith,  telephone  (601) 
631-5433.  CELMK-ro-Q.  P.O.  Box  60, 
Vicksburg,  Mississippi  39181-OOea 
SUPPLEMENTARY  INFORMATION: 

1.  The  Red  River  Waterway. 
Shreveport  Louisiana,  to  Daingerfield. 
Texas,  is  a  reach  of  the  overall  Red 
River  Waterway  Project  authorized  by 
the  River  and  Harbors  Act  of  1968. 
Public  Law  08-483.  approved  13  August 
1968.  A  final  EIS  for  the  authorized  Red 
River  Waterway  and  related  projects 
was  filed  with  the  Council  on 
Environmental  Quality  on  11  May  1973. 
Final  Supplement  Nos.  1.  2.  and  3  to  the 
QS  were  subsequently  filed  on  25 
February  1977, 10  November  1963,  and  3 
August  1984,  respectively. 

2.  The  authorized  Shreveport  to 
Daingerfield  reach  of  the  waterway 
project  provides  for  a  9-foot-deep  by 
200-foot-wide  channel  extending  from 
Shreveport  Louisiana,  through 
Twelvemile  and  Cypress  Bayous  for 
approximately  75  miles  to  a  turning 
basin  in  the  Lake  O'  The  Pines  near 
Daingerfield.  Texas.  The  required  lift 
would  be  provided  by  three  locks,  84  by 
685  by  14  feet  and  one  dam  in  addition 
to  the  existing  Caddo  Lake  and  Ferrells 
Bridge  Dams. 

3.  Alternatives  to  be  evaluated  include 
the  authorized  project  no  action, 
alternative  channel  alignments,  and 
various  combinations  of  channel  sizes 
and  lock  and  dam  configurations. 
Environmental  design  will  be 
incorporated  into  each  of  the  structural 
alternatives. 

4.a.  Various  scoping  meetings  and 
activities  will  be  conducted  throughout 
the  reevaluation  process.  An  initial 
scoping  meeting  is  tentatively  scheduled 
to  be  held  in  Jefferson,  Texas,  in  March 
1991.  Public  notices  will  be  published  to 
inform  the  general  public  on  locations, 
dates,  and  times  of  such  meetings  and 
activities.  All  affected  Federal  state, 
and  local  agencies  and  other  interested 
private  organizations  and  parties  are 
invited  to  participate  in  various  scoping 
activities. 

b.  Significant  issues  tentatively 
identified  include  bottom-land 
hardwoods/wedands,  waterfowl 
fisheries,  water  quality,  endangered 
species,  cultural  resoivces, 
socioeconomic  conditions,  et& 
Additional  environmental  review  and 
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consultation  requirements  could  be 
identified  during  the  scoping  process. 

c.  The  following  will  be  invited  to 
participate  as  cooperating  agencies: 
Environmental  Protection  Agency,  U.S. 
Fish  and  Wildlife  Service,  Louisiana 
Department  of  Wildlife  and  Fisheries, 
Texas  Parks  and  Wildlife  Department. 

5.  A  DEIS  will  be  available  for  review 
by  the  public  during  FY  94. 
StepiienMn  W.  Page. 

Colonel,  Corps  of  Engineers  District  Engineer. 
[7R  Doc.  91-4210  Filed  ^21-91;  8:45  am] 
BiLUNQ  cooc  >rio-m-M 


Defenaa  Logiatlcs  Agency 

Privacy  Act  of  1974;  Computar 
Matching  Program  Between  ttie 
Department  of  Agriculture  and  the 
Department  of  Defense 

agency:  Defense  Logistics  Agency, 

DOD. 

ACTKNC  Computer  matching  program 

between  the  U.S.  Department  of 

Agriculture  (USDA)  and  the  Department 

of  Defense  (DoD). 

summary:  The  DoD,  as  die  matching 
agency  under  the  Privacy  Act  of  1974.  as 
amended.  (5  U.S,C.  5S2a),  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
USDA  and  DoD  that  their  records  are 
being  matched  by  computer.  The  record 
subjects  are  USDA  delinquent  debtors 
who  are  current  or  former  Federal 
employees  of  military  members 
receiving  Federal  salary  or  benefit 
payments  and  indebted  and  delinquent 
in  their  payment  of  debts  owed  to  the 
United  States  Government  under  certain 
programs  administered  by  USDA  so  as 
to  permit  USDA  to  pursue  and  collect 
the  debt  by  voluntary  repayment  or  by 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 
dates:  This  proposed  action  will 
become  effective  March  25, 1991,  and 
the  computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary  determination 
or  if  the  Office  of  Management  and 
Budget  or  Congress  objects  thereto.  Any 
public  comment  must  be  received  before 
the  effective  date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  400 
Army  Navy  Drive,  room  205,  Arlington. 
VA  22202-2884.  Telephone  (703)  614- 
3027. 

SUPPLEMENTARY  MFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 


1974.  as  amended,  (5  U.S.C.  552a),  USDA 
and  DoD  has  concluded  an  agreement  to 
conduct  a  computer  matching  program 
between  the  ageacies.  The  purpose  of 
the  match  is  to  exchange  personal  data 
between  the  agencies  for  debt  collection 
from  defaulters  of  obligations  held  by 
USDA  under  the  Debt  Collection  Act  of 
1982.  The  match  will  yield  the  identity 
and  location  of  the  debtors  within  the 
Federal  government  so  that  USDA  can 
pursue  recoupment  of  the  debt  by 
voluntary  payment  or  by  administration 
or  salary  offset  procedures.  Computer 
matching  appeared  to  be  the  most 
efficient  and  effective  manner  to 
accomplish  this  task  with  the  least 
amount  of  intrusion  of  personal  privacy 
of  the  individuals  concerned.  It  was 
therefore  concluded  and  agreed  upon 
that  computer  matching  would  be  the 
best  and  least  obtrusive  maimer  and 
choice  for  accomplishing  this 
requirement. 

A  copy  of  the  computer  matching 
agreement  between  USDA  and  DoD  is 
available  to  the  public  upon  request. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Debt 
Collection  Coordinator,  USDA,  14th  and 
Independence  Avenue  SW.,  room  3026, 
South  Building.  Washington.  DC  20250. 

Set  forth  below  is  a  public  notice  of 
the  establishment  of  the  computer 
matching  program  required  by 
paragraph  (e){12)  of  the  Privacy  Act. 

The  matching  agreement  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  January  31, 1991,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  pursuant  to  paragraph  4b  of 
Appendix  I  to  OMB  Circular  No.  A-130. 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  about  Individuals," 
dated  December  12, 1965  (50  FR  52738, 
December  24, 1985).  This  matching 
program  is  subject  to  review  by  OMB 
and  Congress  and  shall  not  become 
effective  until  that  review  period  of  30 
days  has  elapsed. 

Dated:  February  15. 1991. 
L.M.  Bymim, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Computer  Matching  Program  between 
the  U.S.  Department  of  Agriculture  and 
the  Department  of  Defense  for  Debt 
Collection 

A.  Participating  agencies:  Participants 
in  this  computer  matching  program  are 
the  Office  of  Finance  and  Management 


U.S.  Department  of  Agriculture  (USDA) 
and  the  Defense  Manpower  Data  Center 
(DMDC),  Department  of  Defense  (DoD). 
USDA  is  the  source  agency,  i.e.,  the 
agency  disclosing  the  records  for  the 
purpose  of  the  match.  DMDC  is  the 
specific  recipient  or  matching  agency, 
i.e.,  the  agency  that  actually  performs 
the  computer  matching. 

B.  Purpose  of  the  match:  The  purpose 
of  the  match  is  to  identify  and  locate 
USDA  delinquent  debtors  who  are 
current  or  former  Federal  employees  or 
military  members  receiving  any  Federal 
salary  or  benefit  payments  and  indebted 
and  delinquent  in  their  repayment  of 
debts  owetd  to  the  United  States 
Government  under  the  following 
programs  administered  by  the  USDA.  to 
permit  the  USDA  to  pursue  and  collect 
the  debt  by  voluntary  repayments  or  by 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 

C.  Authority  for  conducting  the  match: 
The  legal  authority  for  conducting  the 
matching  program  is  contained  in  die 
Debt  Collection  Act  of  1982  (Pub.  L  97- 
365).  31  U.S.C  chapter  37,  subchapter  I 
(General)  and  subchapter  D  (Claims  of 
the  United  States  Govenmient],  31 
U.S.C.  3711  Collection  and  Compromise. 
31  U.S.C.  3716-3718  Administrative 
Offset  5  MS.C  5514  InstaUment 
Deduction  for  Indebtedness  (Salary 
Offset);  10  U.S.C  136,  Assistant 
Secretaries  of  Defense,  Appointment 
Powers  and  Duties;  section  206  of 
Executive  Order  11222;  4  CFR  chapter  II, 
Federal  Claims  Collection  Standards 
(General  Accounting  Office — 
Department  of  Justice);  5  CFR  550.1101- 
550.1108  Collection  by  Offset  from 
Indebted  Government  Employees 
(OWwI);  7  CFR  part  3,  Debt  Management 
(Agriculture). 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended.  5  U.S.C  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

1.  USDA  will  use  the  record  systems 
identified  as  Applicant/Borrower  or 
Grantee  File  (USDA/FmHA-1),  last 
published  in  the  Federal  Registar  at  53 
FR  5206  on  February  22, 1988;  Accounts 
Receivable  (USDA/FCIC-1),  last 
published  in  the  Federal  Register  at  53 
FR  4047  on  February  11. 1988;  Claims 
Data  Base  (Automated)  (USDA/ASCA- 
28),  last  published  in  die  Federal 
Register  at  53  FR  2517  on  January  2a 
1988:  and  Administrative  Billings  and 
Collections  (USDA/OFM-3),  last 
published  in  the  Federal  Register  at  54 
FR  25883  on  June  2a  1989. 
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2.  DoD  will  use  the  record  system 
identified  as  S322.ll  DLA-LZ,  entitled 
"Federal  Creditor  Agency  Debt 
Collection  Data  Btwe",  last  published  in 
the  Federal  Register  at  52  FR  37495  on 
October  7. 1987. 

The  categories  of  records  in  the  USDA 
systems  are  delinquent  debtors.  The 
categories  of  records  in  the  DoD  system 
consists  of  active  and  retired  military 
members,  including  the  Reserve  and 
Guard,  and  the  0PM  government-wide 
Federal  active  and  retired  civilian 
records.  Both  record  systems  contain  an 
appropriate  routine  use  disclosure 
provision  required  by  the  Privacy  Act 
permitting  the  interchange  of  the 
affected  personal  information  between 
USDA  and  DoD.  The  routine  uses  are 
compatible  with  the  purpose  for 
collecting  the  information  and 
establishing  and  maintaining  the  record 
systems. 

E.  Description  of  computer  matching 
program:  A  magnetic  computer  tape 
provided  by  USDA  will  contain  data 
elements  of  the  debtor's  name,  SSN, 
internal  account  number  and  total 
amoimt  owed  on  approximately  286,050 
delinquent  debtors.  The  DMDC 
computer  database  file  contains 
approximately  10  million  records  of 
active  duty  and  retired  mihtary 
members,  including  the  Reserve  and  the 
Guard,  and  the  0PM  govemmentwide 
Federal  civilian  records  of  current  and 
retired  Federal  employees.  DMDC  will 
match  the  SSN  on  the  USDA  tape  by 
computer  against  the  DMDC  database. 
Matching  records,  hits  based  on  SSNs, 
will  produce  data  elements  of  the 
individual's  name,  SSN,  service  or 
agency,  and  current  work  or  home 
address. 

F.  Individual  notice  and  opportunity 
to  contest:  Due  process  procedures  will 
be  provided  by  USDA  to  those 
individuals  matched  (hits)  consisting  of 
USDA's  verification  of  debt;  30-day 
written  notice  to  the  debtor  explaining 
the  debtor's  rights:  provision  for  debtor 
to  examine  and  copy  the  agency's 
documentation  of  the  debt;  provision  for 
debtor  to  seek  USDA's  review  of  the 
debt  (or  in  the  case  of  the  salary  offset 
provision,  opportunity  for  a  hearing 
before  an  individual  who  is  not  under 
the  supervision  or  control  of  the 
agency);  and  opportunity  for  the 
individual  to  enter  into  a  written 
agreement  satisfactory  to  USDA  for 
repayment.  Only  when  all  of  the  steps 
have  been  taken  will  USDA  disclose 
pursuant  to  a  routine  use  to  effect  an 
administrative  or  salary  offset.  Unless 
the  individual  notifies  USDA  otherwise 
within  30  days  from  the  date  of  the 
notice,  USDA  will  conclude  that  the 


data  provided  to  the  individual  is 
correct  and  will  take  the  next  necessary 
action  to  recoup  the  debt.  Failure  to 
respond  to  the  notice  will  be  construed 
as  acquiescence  on  the  part  of  the 
debtor  as  to  the  correctness  of  the  notice 
and  justification  for  taking  the  next  step 
to  collect  the  debt  under  the  law. 

G.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  will  be 
repeated  on  an  annual  basis,  unless 
OMB  or  the  Treasury  Department 
request  a  match  twice  a  year.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  this  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between 
USDA  and  DoD,  the  matching  program 
will  be  in  effect  and  continue  for  18 
months  with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

H.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  400  Army  Navy 
Drive,  Room  205,  Arlington,  VA  2220Z- 
2884.  Telephone  (703)  614-3027. 

[FR  Doa  91-4156  Filed  2-21-01;  8:45  am] 
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Department  of  ttte  Navy 

Record  of  Decision  to  Construct  a 
Repiacement  Trestle  at  Naval 
Weapona  Station  Earle.  Colts  Necic,  NJ 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quahty  Regulations  (40 
CFR  parts  1500-1508),  the  Department  of 
the  Navy  announces  its  decision  to 
construct  a  replacement  trestle 
connecting  the  deep-water  piers  with  the 
shoreline  at  the  waterfront  area  of  the 
Naval  Weapons  Station  (WPNSTA) 
Earle,  Colts  Neck,  New  jersey.  This 
action  was  identified  as  the  preferred 
alternative  in  the  Draft  Environmental 
Impact  Statement  (EIS)  that  was 
distributed  to  the  public  on  Jime  29, 


1990.  The  preferred  alternative  was  also 
identified  as  the  environmentally 
preferred  alternative.  The  U.S.  Army  ' 
Corps  of  Engineers  was  a  cooperating 
agency  in  the  preparation  of  the  EIS. 

Implementation  of  this  action  involves 
the  construction  of  a  replacement  trestle 
in  a  new  alignment  located  about  235 
feet  west  of  the  existing  trestle  out  to  a 
distance  of  about  4,200  feet  from  shore 
where  the  new  trestie  will  cross  through 
the  existing  trestie  and  will  then 
continue  from  shore  about  105  feet  east 
of  the  existing  trestie.  The  new  46  feet 
wide  trestie  will  carry  two  rail  lines,  two 
traffic  lanes,  and  utility  lines.  The  trestie 
will  be  supported  by  42  inch  diameter 
steel  piles  with  concrete  slab  decking. 
The  majority  of  the  new  trestie  length 
will  be  constructed  using  barge-mounted 
equipment;  no  dredging  is  required.  The 
existing  trestie  will  be  left  in  place. 

The  existing  trestie,  consisting  of  a 
reinforced  concrete  deck  supported  by 
41,000  timber  piles,  was  constructed  in 
the  early  19408.  The  physical  condition 
of  the  trestie  concrete  matrix  has 
deteriorated  by  freeze-thaw  action,  use, 
and  age  to  a  degree  that  continued  use 
would  create  a  serious  threat  to 
personnel  and  operational  safety.  As  a 
result  of  the  trestie's  poor  condition  and 
to  maintain  safety,  the  Navy  has 
mandated  reductions  in  ordnance  loads 
and  activities  on  the  testie  complex  ta 
minimal  operations. 

The  Navy  has  analyzed  alternatives  to 
restore  full  operational  capabiUty  of  the 
trestie  including:  No  action,  repair/ 
reconstruction  of  the  existing  trestle, 
construction  of  a  new  replacement 
trestle  within  the  existing  trestie 
alignment  and  construction  of  a 
replacement  trestie  in  a  new  alignment. 
The  no  action  alternative  would 
continue  the  use  of  the  existing  trestle, 
which  would  involve  serious  safety 
problems  and  would  necessitate 
reduction  of  ordnance  loadout 
operations  to  a  point  that  would  be 
below  economic  effectiveness.  Such  a 
reduction  would  seriously  degrade  the 
Navy  east  coast  ordnance  through-put 
capability.  Repair  of  the  existing  trestle 
is  not  economically  feasible  due  to  its 
advanced  deterioration,  therefore,  this 
alternative  was  eliminated.  Alternate 
construction  techniques  were  analyzed 
which  included  the  dredging  of  an 
access  channel  to  accommodate 
construction  equipment  in  shallow 
water.  This  technique  would  have 
resulted  in  much  more  significant 
environmental  impacts  than  the  method 
chosen  and  was,  therefore,  eliminated. 
Construction  of  a  new  trestie  over  the 
footprint  of  the  existing  trestie  would 
require  halting  operations  of  the  pier 
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complex  at  Naval  Weapons  Station 
Earle  during  construction.  This  would 
seriously  degrade  east  coast  ordnance 
through-put  capability.  For  operational 
and  environmental  considerations,  the 
Navy  decided  to  build  the  new  trestie  in 
a  new  alignment  outside  the  existing 
footprint  using  over-the-top  techniques 
for  near  shore,  shallow  water  areas. 
This  will  minimize  impacts  to  water 
quality,  shallow  water  habitat,  and 
benthic  organisms. 

Construction  of  the  trestie  will  result 
in  the  loss  of  benthic  habitat  and 
organisms  at  each  piling  site,  totaling 
0.12  acres,  and  an  increase  in  the 
shading  of  Sandy  Hook  Bay  by  9.5  acres. 
The  increase  of  hard  substrate  resulting 
from  the  new  pilings  will  have  long-term 
beneficial  impact  for  sessile  organisms 
and  for  fish  as  a  result  of  increased 
protective  habitat 

The  Navy  filed  a  Draft  EIS  for  tiie 
trestie  on  June  29, 1990,  and  a  public 
hearing  was  held  at  the  Middletown 
High  School  North  in  Middletown 
Township,  New  Jersey,  on  July  30, 1990. 
Comments  received  at  the  public 
hearing  and  through  written 
correspwndence  were  categorized  into 
six  major  issues:  Trestie  construction/ 
operation,  dredging,  environmental, 
safety,  general,  and  nuclear.  Comments 
were  received  from  29  agencies,  groups, 
assodations,  and  members  of  the  public. 
Written  statements  were  received  fit>m 
8  federal  agencies,  2  state/interstate 
agencies,  10  local  agencies,  5  groups  or 
associations,  and  4  members  of  the 
public.  While  comments  received  were 
generally  well  distributed  into  the  above 
categories,  the  highest  number  of 
comments  received  concerned  the 
construction/operation  of  the  new 
trestie.  Several  comments  were  received 
from  groups  and  associations 
concerning  the  presence  of  nuclear 
weapons  at  Naval  Weapons  Station 
Earle.  The  Navy  maintains  that  it  will 
neither  confirm  not  deny  the  presence  of 
nuclear  weapons  at  any  specific 
location.  The  U.S.  Supreme  Court  has 
recognized  this  position  as  a  valid 
security  measure  to  protect  nuclear 
weapons  and  has  held  that  the  Navy 
need  not  jeopardize  this  protection  by 
disclosing  the  associated  impacts  of 
their  presence  in  an  EIS.  The  Navy  filed 
a  Final  EIS  for  the  trestle  on  December 
7,1991. 

The  Navy  believes  diat  there  are  no 
outstanding  issues  to  be  resolved  with 
respect  to  this  project  Construction  of 
this  project  is  expected  to  begin  in  the 
spring  of  19B1  following  receipt  of  the 
necessary  U.S.  Army  Corps  of  Engineers 
permit.  The  Navy  has  determined  that 
the  trestie  is  condstent  to  the  maximum 


extent  practicable  with  the  State  of  New 
Jersey  Coastal  Zone  Management  Plan; 
the  New  Jersey  Department  of 
Environmental  Protection  concurs  with 
this  determination. 

Questions  regarding  the  EIS  prepared 
for  this  action  may  be  directed  to 
Commanding  Officer,  Northern  Division. 
Naval  Facilities  Engineering  Command, 
U.S.  Naval  Base,  Philadelphia,  PA 
19112-5000.  Attii:  Mr.  Robert 
Ostermueller.  telephone  (215)  897-6262. 

Dated:  February  19. 1991. 
Wayne  T.  Baudno, 

LT.JAGC.  USNR.  Alternate  Federal  Register 

Liaison  Officer. 

(PR  Doc  91-4221  Filed  2-21-91;  8:45  am] 
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CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Shallow  Water 
Antisubmarine  Warfare  Task  Force  will 
meet  March  15, 1991,  bom  9  a.m.  to  5 
p.m.,  at  4401  Ford  Avenue,  Alexandria, 
Virginia.  This  session  will  be  closed  to 
the  public. 

The  purpose  of  this  meeting  is  to 
evaluate  U.S.  Navy  shallow  water 
antisubmarine  warfare  long-term 
strategies.  The  entire  agenda  for  the 
meeting  will  consist  of  discussions  of 
key  issues  related  to  shallow  water 
antisubmarine  warfare  and  related 
intelligence.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and,  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  tiiat  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
tide  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Judith  A.  Holden. 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue, 
room  601,  Alexandria.  Virginia  22302- 
0268,  Phone  (703)  756-1205. 

Dated:  February  14, 1991. 
Wayne  T.  Baudno, 

Lieutenant,  JAGC,  USNR,  Alternate  Federal 

Register  Liaison  Officer. 

[FR  Doc.  91-4211  Filed  2-21-91;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Assessment  Qoveming 
Board;  Meeting 

agency:  National  Assessment 
Governing  Board:  Education. 

ACTION:  Notice  of  partially  closed 
meeting. 


summary:  lliis  notice  sets  forth  the 
schedule  and  proposed  agenda  of 
forthcoming  meetings  of  the  National 
Assessment  Governing  Board  and  its 
committees.  This  notice  also  describes 
the  functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  lliis  doctmient  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  open 
portions  of  the  meeting. 

DATES:  February  28,  and  March  1-2. 
1991. 

TIME  February  28, 1991— Nominations 
Committee— 4  p.m.  to  6  p.m.  (closed); 
Design  and  Analysis  Committee — 4  p.m. 
to  5  p.m.  (open);  5  pjn.  to  5:30  p.m. 
(closed);  Executive  Committee — 7  p.m. 
to  10  p.m.  (open).  March  1. 1991 — 
National  Assessment  Governing 
Board — 9  a.m.  to  3  p.m.  (open);  3  p.m.  to 
5  p.m.  (closed).  March  2, 1991— Full 
Board— 4  a.m.  until  adjoununent 
approximately  1:30  p.m.  (open). 

location:  Ritz-Cariton  Hotel,  Pentagon 
City,  1250  S.  Hayes  Street.  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT 
Roy  Truby.  Executive  Director,  National 
Assessment  Governing  Board,  U.S. 
Department  of  Education,  1100  L  Street 
NW.,  suite  7322,  Washington,  DC  20005- 
4013.  Telephone:  (3)2)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
(NAGB)  is  established  under  section 
406(i)  of  the  General  Education 
Provisions  Act  (GEPA)  as  amended  by 
section  3403  of  the  National  Assessment 
of  Educational  Progress  Act  (NAEP 
Improvement  Act).  Titie  IIl-C  of  the 
Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L  100-297);  (20  U.S.C.  1221e- 
D- 

The  Board  is  established  to  advise  the 
Commissioner  of  the  National  Center  for 
Education  Statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  of 
Educational  Progress,  and  develop 
specifications  for  the  design, 
methodology,  analysis  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
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lie  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
On  February  28,  the  Nominations 
Committee  will  meet  in  closed  session 
from  4  p.m.  until  6  p.m.  The  Committee 
will  review  and  discuss  information 
pertaining  to  the  personal  quahHcations 
and  experiences  of  the  pool  of  nominees 
for  upcoming  Board  vacancies. 
Discussion  of  such  information  will 
touch  upon  matters  that  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session,  and  will 
relate  solely  to  the  internal  pesonnel 
rules  and  practices  of  an  agency.  Such 
matters  are  protected  by  exemptions  (2) 
and  (6)  of  section  552b(c)  of  title  5  U.S.C. 
Also  on  February  28,  the  Design  and 
Analysis  Committee  will  meet  from  4 
p.m.  imtil  5:30  p.m.  The  meeting  will  be 
closed  from  5  p.m  to  5:30  p.m.  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.A. 
appendix  2).  During  the  closed  portion  of 
the  meeting,  the  Committee  will  review 
NAEP  examination  booklets  and  engage 
in  discussions  about  test  questions,  the 
disclosure  of  which  would  significantly 
frustrate  implementation  of  NAEP.  Such 
matters  are  protected  by  exemption  9(B] 
of  section  552b(c)  of  title  5  U.S.C.  The 
Executive  Committee  will  meet  in  open 
session  from  7  p.m.  to  10  p.m.  to  review 
the  work  of  the  Achievement  Levels 
Committee,  and  to  discuss  assessment 
of  non-mandated  subjects,  and  plans  for 
the  validation  study.  On  Friday,  March 
1, 1991,  the  full  Board  will  meet  in  open 
session  from  9  a.m.  to  3  p.m.  The 
proposed  agenda  includes  an  update  on 
NAEP  activities  and  reports  on  the 
following:  Plans  for  international 
assessments  of  math  and  science;  plans 
for  the  development  of  a  national 
examination;  issues  regarding  NAEP 
reauthorization;  and.  achievement  levels 
setting  plans  for  1992.  Beginning  at  3 
p.m.,  the  full  Board  will  meet  in  closed 
session  under  the  authority  of  10(d)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.A.  appendix  2)  and  under 
exemption  9(B]  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(c)).  During 
the  closed  portion,  the  Board  will 
discuss  recommendations  from  the 
Achievement  Levels  Committee 
pertaining  to  scale  points  on  the  1990 
Mathematics  Assessment.  These 
discussions  will  reference  preliminary 
data  from  the  1990  Mathematics 
Assessment  which  will  include 
discussion  of  specific  items  from  the 
1990  Mathematics  Assessment,  the 
disclosure  of  which  would  significantly 
frustrate  implementation  of  the  National 


Assessment  of  Education  Progress. 
Further,  premature  disclosure  of 
preliminary  data  from  the  1990 
Mathematics  Assessment  may  be 
misleading  and  could  have  serious 
consequences  for  third  parties,  whose 
performance  could  be  misinterpreted, 
leading  to  decisions  being  taken  by  the 
Department  and/or  others,  that  would 
be  based  upon  incomplete,  confusing,  or 
erroneous  inferences  being  drawn  from 
preliminary  data. 

The  full  Board  meeting  will  conclude 
with  an  open  session  on  Saturday, 
March  2.  from  9  a.m.  imtil  adjournment, 
at  approximately  1:30  p.m.,  when  reports 
from  the  NAGB  committees  will  be 
heard.  A  summary  of  the  activities  at  the 
closed  sessions  and  related  matters, 
which  are  informative  to  the  public  and 
consistent  with  the  policy  of  section  5 
U.S.C.  552b,  will  be  available  to  the 
pubhc  within  fourteen  days  after  the 
meeting.  Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board.  1100  L  Street,  NW.. 
suite  7322.  Washington.  DC  bom  8:30 
a.m.  to  5  p.m. 

Dated:  February  15, 1991. 
Christopher  T.  Cros*. 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

(PR  Doc  91-4320  Filed  2-21-«l;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Bonn«vilt«  Power  Administration 

1990 IP-PF  Rat*  Unk  Extanaion 
Adminlatrator'a  Final  Record  of 
Daciaion 

AOENCv:  Bonneville  Power 
Administration  (BPA),  DOE. 
action:  Record  of  decision  (ROD). 

summary:  BPA  has  decided  to  extend 
and  continue  the  Industrial  Firm  Power/ 
Priority  Firm  Power  (IP-PF)  rate  link 
through  rate  periods  commencing  on  or 
before  the  termination  of  the  existing 
Variable  Industrial  Power  (VI)  rate 
contracts,  or  September  30, 1995, 
whichever  is  later.  The  IP-PF  rate  link  is 
a  formal  relationship  between  the  rates 
for  service  to  Direct  Service  Indusries 
(DSI)  customers  and  rates  charged  to 
BPA's  public  body  and  cooperative 
customers.  The  link  was  one  of  the 
topics  of  BPA's  DSI  Options  Final 
Environmental  Impact  Statement  (DOE/ 
BPA-0123F)  (Final  EIS)  issued  in  April 
of  1986.  A  decision  to  implement  the  link 
for  a  period  of  approximately  5  years 
was  made  in  a  ROD  issued  in  March 


1987.  The  link  was  first  actually 
implemented  in  BPA's  1987  wholesale 
power  rate  filing.  The  link,  if  it  were  not 
extended,  would  expire  with  the 
expiration  of  BPA's  current  rates  on 
September  30, 1991. 

The  decision  to  extend  the  link  was 
made  following  a  public  hearing  on  th'> 
proposal  to  extend  the  link.  Six 
interventions  were  filed.  During 
discovery,  BPA  responded  to  11  data 
requests.  No  litigant  other  than  BPA 
filed  testimony,  and  the  parties  waived 
cross-examination  of  BPA's  witness. 
The  DSIs  filed  an  initial  brief.  No 
comments  were  received  from 
participants.  A  draft  ROD  was 
pubUshed  on  September  25, 1990,  for 
review  by  the  parties  to  the  hearing.  No 
briefs  on  exception  were  fried  in 
response. 

Extension  of  the  link  is  within  the 
relevant  statutory  guidelines  and 
discretion  of  the  Administrator.  The 
extension  of  the  link  will  become 
effective  upon  confirmation  and 
approval  by  the  Federal  Energy 
Regidatory  Commission  (FERC). 

The  purpose  of  extending  the  existing 
IP-PF  rate  link  is  to  maintain  a  midterm 
(5-year)  ratemaking  method  based  on 
results  derived  in  BPA's  1985  rate  filing. 
Extending  the  link  will  continue  BPA's 
load  planning  certainty  by  providing 
BPA's  customers  with  improved  rate 
predictability  for  the  midterm.  Improved 
rate  predictability  reduces  the  likelihood 
of  aluminum  smelter  closures.  BPA  thu« 
would  be  able  to  forecast  mor<> 
accurately  its  resource  and  rt  .enue 
needs.  Extending  the  link  will  also 
reduce  the  need  for  data  collection 
requirements  and  the  controversy 
associated  with  setting  the  IP  rate  level 
in  future  BPA  rate  cases. 

BPA  has  not  performed  new  studies  to 
update  the  factors  contained  in  the  link 
methodology.  Although  there  have  been 
some  modest  changes  in  circumstances 
since  1985,  in  the  judgment  of  BPA's 
witness,  the  link  is  stilll  a  reasonable  ' 
representation  of  BPA's  interpretation  of 
the  requirements  of  section  7(c)(2)  of  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act). 

The  Final  EIS  still  serves  as  an 
adequate  basis  for  providing 
environmental  information  relative  to 
the  decision  to  extend  the  IP-PF  rate 
link.  In  deciding  to  extend  the  IP-PF  rate 
link,  it  was  not  necessary  to  consider 
alternatives  other  than  to  extend  the 
link  in  its  current  form  for 
approximately  5  years  and  to  let  the    - 
current  rate  link  expire.  The 
consequences  of  other  alternatives 
analyzed  in  the  Final  EIS  would  still  be 
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as  projected  in  the  Final  EIS.  A  duration 
of  approximately  5  years  and 
implementation  through  policy  remains 
the  environmentally  preferred 
alternative  for  the  extension  of  the  link 
for  the  same  reasons  described  in  the 
1987  Link  ROD. 

Experience  with  the  IP-PF  rate  link, 
coupled  with  the  VI  rate  and  the 
Conservation/Modernization  (Con/ 
Mod)  program  which  were  also 
implemented,  has  demonstrated  a 
stabilizing  eflTect  on  DSI  loads,  as  was 
projected  in  the  EIS  and  as  was 
intended. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Shirley  Price,  Public  Involvement 
ofRce,  at  the  address  listed  above,  503- 
230-436a  Oregon  callers  may  use  600- 
452-6429;  callers  in  CaliTomia,  Idaho. 
Montana.  Nevada.  Utah,  Washington, 
and  Wyoming  may  use  800-547-6048. 
Information  may  also  be  obtained  from: 

Mr.  George  E.  Gwinnutt,  Lower  Columbia 
Area  Manager,  suite  243.  ISOO  MR  Irving 
Street  Portland,  Oregon  97232. 503-230-4551. 

Mr.  Robert  N.  Laffel,  Eugene  District 
Manager,  room  206,  211  East  Seventh 
Avenue,  Eugene,  Oregon  97401,  503-687-6952. 

Mr.  Wayne  R.  Lee,  Upper  Columbia  Area 
Manager,  room  561,  West  920  Riverside 
Avenue,  Spokane,  Washington  99201, 509- 
353-251& 

Mr.  George  E.  Eskridge,  Montana  District 
Manager,  BOO  Kensington,  Missoula,  Montana 
59801,  406-329-^06a 

Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager,  room  307,  301  Yakima 
Street  Wenatchee,  Washington  98801. 509- 
662-4377.  extension  379. 

Mr.  Terence  G.  Esvelt,  Puget  Sound  Area 
Manager,  suite  40a  201  CJueen  Anne  Avenue 
North,  Seattle,  Washington  98109-1030,  206- 
442-413a 

Mr.  Thomas  V.  Wagenhoffer,  Snake  River 
Area  Manager,  101  West  Poplar,  Walla 
Walla,  Washington  99362,  509-522-6225. 

Mr.  Richard  Itami,  Idaho  Falls  District 
Manager,  1527  Hollipark  Drive,  Idaho  Fall*. 
Idaho  83401,  206-523-2706. 

Mr.  Thomas  R  Blankenship,  Boise  District 
Manager,  room  4Sa  304  N.  8th  Street,  Boise, 
Idaho  83702,  208-334-9137. 

SUPPLEMENTARY  INFORMATION:  1990  IP- 
PF  Rate  Link  Extension  Proposal; 
Administrator's  Final  Record  of 
Decision. 

Chapter  I — Background 

A.  Introduction 

Bonneville  Power  Administration 
(BPA)  ^ells  electric  power  to  its  DSIs 
customers  under  the  IP  rate  schedule 
and,  for  those  DSI  aluminum  smelters 
electing  to  participate,  the  VI  rate 
schedule  and  contracts.  BPA's  public 
body  and  cooperative  customers 
(preference  customers)  purchase  power 
under  the  Priority  Firm  Power  (PF)  rate 
schedule  and.  potentially,  under  the 


New  Resource  Firm  Power  (NR)  rate 
schedule. 

In  1987,  BPA  adopted  a  methodology 
establishing  a  formal  relationship 
between  rates  charged  to  DSI  customers 
and  rates  charged  to  preference 
customers.  This  relationship  is  referred 
to  as  the  IP-PF  rate  link. 
Administration's  Record  of  Decision. 
1966  IP-PF  Rate  Link  Proposal,  March 
1987  (1987  Link  ROD),  confirmed  and 
approved  in  United  States  Dep't  of 
Energy — ^Bonneville  Power  Admin.,  40 
FERC  161,351  (1987).  The  link  expires 
upon  the  expiration  of  BPA's  current 
rates,  that  is,  on  September  SO,  1991. 

On  July  19, 1990,  BPA  published  a 
notice  proposing  to  extend  the  IP-PF 
link  through  rate  periods  commencing  on 
or  before  the  termination  date  of  the  VI 
rate  contracts  or  September  30, 1995, 
whichever  is  later.  55  FR  29,402.  This 
ROD  concludes,  based  on  the  record 
developed  during  a  rate  hearing  process, 
that  the  link  should  be  so  extended. 

B.  History  of  the  IP-PF  Rate  Link 

In  the  1985  wholesale  power  rate 
proceeding,  the  DSIs  proposed  that  the 
IP  Standard  rate  be  set  equal  to  the  PF 
rate  on  a  long-term  basis  to  provide  the 
DSIs  with  increased  rate  stability.  DSI 
Initial  Brief,  WP-85-J)S-01  at  67;  DSI 
Reply  Brief.  WP-85-R-43S-01  at  1.  The 
BPA  Administrator  pledged  "to  facilitate 
the  development  and  adoption  of  a  long- 
term  policy"  to  link  the  two  rates.  1985 
Administrator's  Record  of  Decision. 
WP-85-A-02  at  245. 

Later  in  1985,  BPA  concluded  an 
analysis  of  mid-  to  long-term  policy  and 
rate  options  available  to  the 
Administrator  to  address  the  problems 
caused  by  fluctuations  in  the  DSI 
demand  for  electricity.  BPA  examined 
five  options  to  assist  the  DSI's  in 
maintaining  their  load  levels.  The  final 
DSI  Options  Study,  issued  in  June  of 
1985,  announced  BPA's  decision  to 
initiate  a  formal  rate  hearing  to  consider 
the  design  of  a  long-term  link  between 
rates  to  the  DSIs  and  rates  to  BPA's 
preference  customers. 

BPA  conducted  a  hearing  pursuant  to 
the  Northwest  Power  Act  section  7(i).  16 
U.S.C  839e(i),  which  resulted  in  the 
adoption  in  1987  of  a  formal  link 
between  the  IP  and  PF  rates.  The  link 
methodology  is  effective  "in  rates 
established  before  June  30, 1990,  through 
the  end  of  the  rate  period."  1987  Link 
ROD  at  13.  The  methodology  is 
described  in  detail  in  Chapter  II,  section 
B. 

C  Procedural  History  of  This  Rate 
Proceeding 

In  accordance  with  Northwest  Power 
Act  section  7(i).  16  U.S.C.  839e(i).  BPA 


announced  a  hearing  on  the  proposed 
link  extension.  55  FR  29,402  (1990).  Six 
interventions  were  filed  on  behalf  of  the 
following:  Public  Power  Council; 
PacifiCorp,  dba  Pacific  Power  ft  Light 
Company  and  Utah  Power  ft  Light 
Company;  Puget  Sound  Power  ft  Light 
Company;  Association  of  Public  Agency 
Customers;  Western  Public  Agencies 
Group;  and  Direct  Service  Industrial 
Customers.*  Dean  F.  Ratzman.  Hearing 
Officer,  commenced  the  proceeding  with 
a  prehearing  conference  on  July  26, 1990, 
wherein  he  ruled  upon  matters  of 
interventions  and  scheduling.  Judge 
Ratzman  also  issued  his  "Special  Rules 
of  Practice  to  Govern  This  Proceeding." 
IP-PF-90-O-02  (hereafter,  citations  to 
pleadings  and  exhibits  in  this  record 
will  be  shortened  thus:  "O-02"). 

BPA's  direct  testimony,  sponsored  by 
Haig  Revitch,  was  filed  on  July  19, 1990. 
E-BPA-01.  During  the  course  of 
discovery.  BPA  responded  to  11  data 
requests. 

No  litigant  other  than  BPA  filed 
testimony.  The  parties  waived  cross- 
examination  of  BPA's  witness  (see  M- 
04,  O-03).  The  DSIs  filed  aa  initial  brief 
(B-DS-01).  No  comments  were  received 
from  participants.  A  Draft  ROD  was 
published  on  September  25, 1990;  no 
briefs  on  exception  were  filed. 

D.  Organization  of  Final  Record  of 
Decision 

The  ROD  contains  four  chapters.  The 
procedural  and  legal  background  forms 
the  first  chapter  the  second  discusses 
the  rate  link  proposal.  Chapter  III 
addresses  environmental  impact 
matters,  while  chapter  IV  presents  the 
conclusions  on  the  proposal. 

E.  Legal  Guidelines  Governing 
Establishment  of  Rates 

1.  Statutory  Guidelines 

Ratemaking  standards  governing 
BPA's  transmission  rates  are  found 
exclusively  in  the  Northwest  Power  Ac. 
and  the  Federal  Columbia  River 
Transmission  System  Act  16  U.S.C. 
e38g.  h  (1974)  (Transmission  System 
Act).  The  directives  contained  in  each  of 
these  statutes  are  described  below. 

Section  7(a]  of  the  Northwest  Power 
Act  directs  the  Administrator  to 
establish,  and  periodically  review  and 
revise,  rates  for  the  sale  and  disposition 


■  The  DSlt  intervened  at  an  entity  and  throu^ 
the  following  individual  memt>er«:  Aluminum 
Company  of  America:  Atochem  North  America: 
Columbia  Aluminum  Corporation:  Columbia  Falls 
Aluminum  Company:  Georgia-Paciric  Corporation: 
Intaico  Aluminum  Corporation:  Kaiser  Aluminum  S 
Chemical  Corporation:  Northweat  Aluminum 
Company:  Oregon  Metallurgical  Corporation: 
Reynolda  Metals  Company:  and  Vanalco.  Inc. 


BEST  COPY  AVA 


/  Vek  m  No*  30  /  Friday;  Febnncy  22,  non  /  Notices 


coUectivtljr.  i 
yeani»  "is  aooMdaKV  wilk  MRmd 
businen  priadptn;  tk»  CMts  ■Moci«Hd 
with  the  acqataMoii^  eonanvatifMk  and 
tnoHriMtaa  of  aUctric  power,  induding 
the  amacttsatkB  af  the  Federal 
invectiiMBt  in  the  Plederal  Coltaabia 
River  Kiwer  SfatBm  (FCRPSJ  (iadadins 
inigettaB  eoets  ieqaiied  to  be  repaid  by 
pgewriewwi)  *  *  *"1ftU.&C 
839(a)(lV 

Northwest  Rnwer  Act  Section  7|a) 
ako  directB  that  dMie  rates  be  set  in 
acoonfanoa  with  both  aectioiie  0  and  10 
of  the  T^aiwBrinkai  Sy^em  Act  and 
Sectiaa  5  of  the  Flood  CentrDt  Act  of 
1944. 16  USlC  azsa.  Sectkm  9  of  the 
Tnnamiaiiew  SjiaUmi  Act  ie<|uiit!s, 
aoMag  other  tfataga.  that  BPA'a  power 
and  transmiaaiaB  rates  be  estaUiahed 
with  a  view  to  tirnniiging  dto  widest 
possible  diversified  use  of  Federal 
power  at  te  kmesA  poeeibie  rates  to 
consafaen  coDaMent  with  sound 
bushieaa  priaciplea.  whik  hatvlBg  regard 
to  leceveiy  oicoati  of  prodacing  and 
transiaJMiug  the  power  and  to 
repayaaot  of  the  U3.  Tkeasary.  1ft 
U^C  tSt^  See  alao  ISU^C 
839e(a)(2)(C>.  Sbbstantiatty  the  same 
requirement  is  set  out  in  section  5  of  the 
Flood  Control  Act  10  US.C.  925$. 
Transmission  System  Act  section  10, 16 
U^C  tMh.  IsvTides  that  the  recovery 
of  tnaamtaaioa  system  costs  be 
eqtMtah^  aiocated  betwoea  Federal 
and  nonfederal  power  utihzteg  the 
system. 

2.  Specific  Rate  GbldeKnes 

Rates  for  the  DSIs  are  to  be  set 
according  to  the  provisions  of  Northwest 
Power  Act  section  7(c).  16  U.S.C.  839e{cJ. 
This  section  providas  that,  begfaming 
July  1, 1985,  rates  that  apply  to  DSIs 
shall  be  set  at  "a  level  which  the 
Administrator  determines  to  be 
equitable  in  relation  to  tfie  retail  rates 
charged  by  [preCerencel  customers  to 
their  industrial  consumers  la  the 
region.*  16  U.S^.  839e(cKl](B).  That 
determinatfon 

*  *  ihaUbehMeditpeatbe 
Administrater't  spplkable  wholesde  ratn 
to  *  *  '  [pceferencel  Gustomen  and  the 
typical  nuigins  inchided  by  such  [perference] 
customers  in  their  retail  indostrf  &1 
rates  •  •  • 

19U.S.C83»e(cK2l. 

Section  TfcK^fitfthci  direcU  that  the 
rate  detenaiaotka  taost  tahe  fasto 
accowit 


transsalasiaak  end  Miated  dsiivny  iedlttie* 
provided  and  other  service  provisioaa:  sad 
(c)  diaaet  aad  ladinet  ovetfaaad  casts;  all  as 
related  to  iw  daiiweiy  ef  pewrar  to  todaaMal 


'  *  *  Mn* 
character  of  the 
costs  of  slucfch.  capaeily. 


Wtoe 


16  U.S.C  aBe(c)PKAHC^ 
Phraly,  1 7(c)(2}  reqohres  that  DSi 

rates 

*  *  *  ShaD  in  no  evoit  be  lesa  than  the 
rates  in  effect  fior  the  oooltact  year  ending  on 
June  Si^  1985. 

SectioQ  7(c)(3).  16  USXL  83ae(c)(3). 
direcU  that  DSI  rates  BMMt  be  adpisted 

*  *  *  totakskitoaGoouBttfaevelBeof 
power  syatea  reaencs  awde  availabis  to  dw 
Admiaistiator  through  his  ii|hto  to  toterrapl 
or  curtail  service  to  such  diiect  service 
industrial  nietnmers. 

3.  Ratemekhig  Discretion  Vested  in  the 
Administrator 

The  Administrator  has  broad 
discretion  to  intorpret  and  implement 
statutory  standards  applicable  to 
ratemaldng.  These  stfindards  focus  on 
cost  recovery  and  do  not  restrict  die 
Administratar  to  any  particular  rate 
desiyi  oKthod  or  theofy.  See  Pacific 
Power  8r  Light  Ca  v.  Dancan.  498  F. 
Sapp.  672. 683  (Di  On.  IMO).  Accord 
aty  of  Santa  atuav.Aadnm,S72¥M 
660, 6ea  (Mh  Ck.  19^  ("widest  possible 
use"  standard  is  so  broiM!  as  to  pcxodt 
"die  exercise  of  the  widest 
adminiatrativt  diacretian'*)£ABCtnicifa'es 
of  North  CiBXfiina  t.  Southeasteea 
Power AdmitL,  7IA  fid  tUO.  12W  (4di 
Cir.  1985). 

The  United  Kates  Govt  of  A|q>eals 
for  the  Ninth  Qrcot  has  speciBcaBy 
recognized  the  Adnihdstrat8r*s 
ratesaahhig  discntiaa.  Ceatrat  LiacetB 
Peoples' mi  mat  yi.foknaem,  7S  FJd 

1101.  ran,  ii2»-ii2B  (tth  Or.  mm) 

(Central  UaaUl  (aphsM  BPA  on  die 
merits  of  every  rale  iaoBS  aad  declared 
that  •^yeammt  BPA  helped  (kafi  and 
must  administer  die  Act  wsgNa 
sabstandat  dufimms  to  BPA's  statutory 
intcrpratatioa'ne  PocifiCarp  v.  Federal 
Energy  Re^iiatoiy  Ooman'n,  796  F.2d 
816,  821  (9th  Cir.  198^  ("BPA's 
interpretatioB  is  satidwj  to  great 
defeienoe  and  BMSt  be  opheM  onless  it 
is  unressonablent  Atkmtie  Richfield  Co. 
V.  BonneviUe  Ptmer  Admia.,  618  F.2d 
701,  70S  (9lh  Or.  1987)  (BPA's  rate 
determination  apheld  ss  a  ''reasonaMe 
dectaioB  in  light  of  economic  realities'*); 
cf.  Ahaainam  Co.  of  America  v.  Central 
Uncoln  Peopkt'Util.  Diet.  467  U.&  380i 
380  (19M)  tVP*  Administrator's 
interpretation  of  the  Regional  Act  is  to 
be  given  great  weight");  D^xtrtmesU  of 
Water  and  Power  of  the  City  of  Los 
Angeles  v.  Bonneville  Power  Admin., 
759  P.2d  664.  690  f9tii  Cir.  1965) 
("(i)nsofar  as  agency  actioa  is  the  result 


of  its  iulefpietatioR  of  its  organic 
statutes,  the  agency's  fnterprefstion  hi  to 
be  gi^en  great  wtiffinj^  AhOBtmnti  Ca 
of  America  r.  Bbtmewtlh  Rmer  AdrtihL, 
909  FJad  506.  S0O  f9(h  Cfr.  1M9)  (Alcoa) 
("We  defer  to  tfte  inteipi  e Eatfon  of  a 
statute  by  the  agencies  charged  with 
adaiiufsteifug  it  *  *  *  Because  VA 
drafted  the  [Northwest  Riwer]  Act,  its 
interpretation  is  to  be  gfven  )|reat 
weight' and  shotdd  be  upheld  if 
reasonaMe.**) 

4.  ConfirmatioR  and  ^iproval  of  Rates 

BPA's  rates  become  effective  upon 
confmnation  and  approval  by  die  FERC. 
16  U.S.C  839e(aK2).  PERCs  review  is 
app^ate  hi  nature,  based  on  the  record 
developed  by  Ae  Administrator.  Ctatral 
Lincofai,  736  F.2d  at  1116:  Afeea.  909  F.2d 
at  SBO;  United  States  DepT  of  Energy — 
Bonneville  Power  Admin..  19  FERC 
161,157, 91,399  (196(Q.  The  Commission 
may  not  modify  rates  pn^osed  by  the 
Administrator,  bat  may  only  eonfinn. 
reject  or  remand  them.  United  States 
Dep't  of  Energy— Bonneville  Power 
Admin..  23  FERC  161,378. 61.801  {1963). 
See  also  18  CFR  300.21(6).  The  purpose 
of  FERC's  review  af  BPA's  power  rates 
is  to  ensure  that  those  rates  are 
sufficient  to  repay  the  Federal 
investBient  ki  the  PCBPS  over  a 
raaseuable  itamber  of  yens  after  first 
meeting  BPA's  other  costs;  and  are 
based  on  BPA's  total  system  costs.  16 
U.S.a  839eC2). 

Pursuant  to  Northwest  Power  Act  ' 
section  7(i)(^.  16  U.SX:.  839e(i)(6).  the 
FERC  has  proraaigated  raise 
establishing  pmceihae  lor  the  approval 
of  BPA  rates.  18  CFR  part  300  (1964|.  The 
FERC  adopted  a  final  nde  araemfing 
these  procedures  elective  July  6. 1987. 
52  FK  20704  01987). 

Hisplw  B— IP-PP  Rata  Uek  Ixteaslea 
Pn^osal 

A.  Dertvatiea  and  AppHeation  of  the 
Existing  IP-PFRat»  Link 

1.  Developnent  of  the  IP-86  Rates 

Beginniog  in  the  1985  goaeral  rate 
case,  and  continuing  through  all 
subsequent  BPA  wholesale  power  rate 
filings,  BPA  developed  and  applied  new  . 
methodologies  for  determining  the  V 
rate  to  comply  with  the  post-1985  rate 
directives  contamed  in  the  Northwest 
Power  Act  Before  Jnly  1. 1985.  the  IP 
rate  was  based  on  costs  afiocated  to  the 
DSI  customer  class  as  directed  in 
section  7tc)(lJ  of  die  Northwest  Power 
Act.  Those  costs  were  then  reduced  by 
the  value  of  system  reserves  die  DSIs 
provide  throo^  BPA's  contractual  rights 
to  interropt  portions  of  their  loads.  1967 
LJnkRCH>at5. 
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The  post-1065  rate  directives  provide 
for  die  IP  rate  to  be  derived  by  adding  a 
marghi.  as  adjusted,  to  an  average  rate 
based  on  the  applicable  wholesale  rates 
to  BPA's  preference  customers.  Ilie 
resulting  DSI  rate  level  is  subject  to  the 
floor  rate  provisions  of  section  7(c)(2) 
which  provide  for  a  minimuin  DSI 
revenue  recovery.  If  the  margin-based  IP 
rate  level  is  lesa  than  the  floor  rate,  the 
IP  rates  are  defined  by  the  floor  rate. 
The  value  of  reserves  (VOR)  credit  is 
then  subtracted.  1987  Link  ROD  at  5-6. 

In  implementing  the  po8t-1985 
directives  for  determining  the  IP 
Premium  and  IP  Standard  rate  levels  for 
the  1985  wholesale  rate  filing,  BPA  fint 
derived  a  fiscal  year  (FY)  1987 
unadjusted  margin  for  preference 
customers.  The  calculation  used 
historical  and  prospective  cost  of 
service  data  for  19  utilities  having  49 
retail  industrial  customers  with  a 
minimum  of  3.5  megawatts  of  peak 
demand  per  consumer.  1987  Link  ROD  at 
6. 

The  size  of  load  adjustment  was  then 
made  to  the  FY  1987  unadjusted  margin. 
The  result  was  the  Premium  margin,  the 
margin  which  recognizes  quality  of 
service  provided  under  the  IP  Premium 
rate.  The  size  of  load  adjustment 
accounts  for  the  lower  per-kilowatthour 
(kWh)  costs  of  delivery  (distribution) 
facilities  installed  to  serve  the  larger  DSI 
loads.  1987  Link  ROD  at  6. 

To  derive  the  IP  Standard  margin,  the 
margin  that  recognizes  the  quality  of 
service  to  the  DSI  first  quartile  under  the 
IP  Standard  rate.  BPA  subtracted  the 
character  of  service  adjustment  fi-om  the 
IP  Premium  margin.  The  character  of 
service  adjustment  accounts  for  the 
lower  quality  of  service  provided  the 
DSI  first  quartile  under  the  IP  Standard 
rate  relative  to  the  IP  Premium  rate.  1987 
Link  ROD  at  6. 

The  IP  Premium  rate  margin  derived 
for  the  1985  wholesale  power  rate  filing 
was  2.82  mills/kWh.  The  character  of 
service  adjustment  to  the  IP  Premium 
margin  as  .54  mills/kWh,  resulting  in  an 
IP  Standard  rate  margin  of  2.28  mills/ 
kWh.  1987  Unk  ROD  at  6. 

To  determine  the  applicable 
wholesale  rate  in  the  1985  wholesale 
rate  proceeding,  BPA  applied  the  PF  rate 
charges  for  demand  and  energy  (prior  to 
the  floor  rate  adjustment  and  other 
adjustments)  to  the  forecasted  DSI 
demand  and  energy  billing 
determinants.  Had  BPA's  preference 
customers  been  expected  to  purchase 
power  under  the  NR  rate  schedule,  the 
expected  sales  under  the  NR  rate 
charges  would  also  have  been  factored 
into  the  applicable  wholesale  rate 
calculation.  1987  Link  ROD  at  6. 


The  IP  Standard  margin  was  then 
added  to  the  applicable  wholesale  rate 
to  obtain  the  margin-based  IP  Standard 
rate.  The  margin-based  IP  Standard  rate 
was  lower  than  the  DSI  floor  rate. 
Therefore  the  IP  Standard  rate  was  set 
at  the  floor  rate.  The  differential 
between  the  IP  Premium  margin  and  the 
IP  Standard  marghi,  .54  mills/kWh,  was 
added  to  the  IP  Standard  rate  to 
determine  the  level  of  the  IP  Premium 
rate.  1987  Link  ROD  at  6. 

Finally,  BPA  calculated  the  VOR 
credit  to  reflect  the  value  of  BPA's 
contractual  rights  to  restrict  the  DSI 
loads  under  certain  specified  conditions. 
The  Federal  generation  system  can  use 
the  righto  to  restrict  the  DSI  load  as  part 
of  its  system  reserve  requirement  The 
Federal  system  reserves  provided  by  the 
DSI  restriction  rights  are  categorized 
into  forced  outage  reserves,  stability 
reserves  and  plant  delay  reserves.  "The 
VOR  analysis  quantifies  the  benefit 
resulting  from  BPA's  contractual  rights 
to  restrict  the  DSI  load  by  examining  the 
most  feasible,  least-cost  alternatives  to 
providing  these  reserves.  1987  Link  ROD 
ate. 

The  actual  amotmt  of  the  VOR  credit 
to  the  DSIs  was  calculated  using  a 
share-the-savings  concept  The  sum 
the  alternative  cost  of  providing  system 
reserves  and  the  cost  of  a  restriction  to 
the  DSIs  is  divided  by  two.  The  VOR 
credit  to  the  DSIs  reflected  in  BPA's  1985 
final  wholesale  rate  filing  is  1.90  mills/ 
kWh.  This  amount  was  applied  to  the 
final  IP-85  Premium  and  IP-85  Standard 
rates.  1987  Unk  ROD  at  7. 

2.  Development  and  Implementetion  of 
the  IP-PF  Rate  link  Methodology 

In  its  1986  IP-4>F  Rate  Link  Proposal. 
BPA  proposed  a  formula  for  the  IP-PF 
rate  link  which  consisted  of  two 
components:  (1)  The  effective  rate  link, 
or  the  net  Premium  and  net  Standard 
margins,  determined  in  the  1985  rate 
case;  and  (2)  an  inflation  adjustment 
1987  Link  ROD  at  7. 

The  link  methodology  adopted  in  the 
IIM*F-86  proceeding  was  based  on  the 
results  presented  in  the  Final  1985 
section  7(c)(2]  Industrial  Margin  Study 
and  the  Final  Wholesale  Power  Rate 
Design  Study.  WP-85-FS-BPA-04  and  - 
05;  1987  Link  ROD  at  7.  The  Unk  was 
proposed  to  be  effective  for  the  period 
beginning  )uly  1. 1985  (the  effective  date 
of  the  1985  rates),  through  the  last  rate 
period  commencing  on  or  before  June  30, 
1990.  The  link  was  first  applied  in  BPA's 
1987  wholesale  power  rate  filing.  In  the 
1985  rate  case,  die  net  Premium  margin 
was  .92  mills/kWh,  the  difference 
between  the  IP  Premium  margin  of  2.82 
mills/kWh  and  the  VOR  credit  of  1.90 
mills/kWh.  The  character  of  service 


adjustment  was  .54  mills/kWh). 
Therefore,  the  net  Stendard  margin  was 
.38  mills/kWh  (.92  mills/kWh  less  .54 
mills/kWh).  1987  Link  ROD  at  7. 
The  Unk  methodology  was  first 
implemented  in  BPA's  1987  wholesale 
power  rate  fiUng.  See  WP-87-FS-BP06A 
at  317.  The  IP  Premium  rate  was  set 
equal  to  the  Applicable  Wholesale  Rate 
(BPA's  wholesale  power  rates 
developed  for  power  purchases  by 
preference  customers,  adjusted  for  DSI 
load  shape,  as  determined  for  the  1987 
rate  filing)  plus  the  inflation-adjusted 
net  Premium  margin  (.92  mills/kWh). 
The  IP  Standard  rate  was  set  equal  to 
the  Applicable  Wholesale  Rate 
(determined  for  the  1987  rate  filing]  plus 
the  inflation-adjusted  net  Standard 
margin  (.38  mills/kWh).  (Hie  net 
Premium  and  net  Standard  margins  are 
inflated  by  the  Gross  National  Product 
(GNP)  deflator  for  the  test  period 
relative  to  die  GNP  deflator  for  1987, 
which  was  used  in  the  1985  rate  filing 
and  which  is  the  base  for  inflation 
adjustments  in  future  rate  filings.  See 
Attachment  1  at  2.)  The  same  values  for 
the  VOR  credit  and  the  character  of 
service  adjustment  developed  in  the 
1985  rate  filing  were  used  in  the  1987 
rate  filing. 

B.  Evaluation  of  Proposal  to  Extend  the 
IP-PF  Rate  Link 

The  purpose  of  the  proposal  to  extend 
the  existing  IP-PF  rate  link  is  to 
maintain  a  midterm  (5-year)  ratemaking 
method  based  on  results  derived  in 
BPA's  1985  rate  filing.  E-BPA-01  at  3, 
lines  5-9.  Extending  the  link  will 
continue  BPA's  load  planning  certainty 
by  providing  BPA's  DSI  customers  with 
improved  rate  predictebility  for  the 
midterm.  Improved  rate  predictability 
reduces  the  likelihood  of  plant  closures. 
BPA  thus  would  be  able  to  forecast 
more  accurately  its  resource  and 
revenue  needs.  E-BPA-01  at  2,  lines  19- 
20.  Extending  the  link  will  also  reduce 
the  need  for  data  collection 
requirements  and  the  controversy 
associated  with  setting  the  IP  rate  level 
in  future  BPA  rate  cases.  E^BPA-01  at  2. 
lines  20-22. 

The  existing  link  methodology  is 
effective  through  the  last  rate  period 
commencing  on  or  before  June  30, 1990. 
In  order  for  the  link  to  continue  to 
achieve  iU  purpose  and  goals,  the 
methodology  must  be  extended.  BPA 
proposes  to  extend  and  continue  the  use 
of  the  existing  methodology  through  rate 
periods  commencing  on  or  before  the 
termination  of  the  existing  VI  rate 
contracts,  or  September  30, 1995, 
whichever  is  later.  E^PA-01  at  5,  lines 
19-21. 
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BPA  bcBiva  tfa*  «xl«n«loii  will 
piovkjB  BMniiFtmB  isli  tud  reranw 
predictabiBty  fcr  VA.  Uancm.  it 

coven  a  reasonabie  tinie  karizon  in 
which  th*  DSte  am  fim  for  iavealraents 
and  opentioBS  mdcr  oonditioBa  of  rate 
pradictabiEty.  SmB-OS-OI  at  1-a.  ft-7. 
The  propoaed  extoaioB.  covering  tlw 
remahung  period  for  wbtch  tha  VI  rate 
will  be  in  eSact.  alao  allowa  nviaitatian 
within  a  reaaonabla  time  to  aiaure  that 
the  liak  is  stiU  aHtrophate.  Both  the  IP- 
PF  link  and  the  VI  rata  an  iDtoMled  to 
provide  stability  to  D6I  loada.  E-aPA-01 
at  5-6. 

In  the  1985  wholesale  po%ver  rate 
proceeding,  BPA  determined  that  the  IP- 
PF  rate  link  ia  coaaiatent  with  Nortbweat 
Power  Act  sections  7(cH2)  and  7(c)(3). 
Neither  the  legislative  directives  nor  the 
proposed  methodology  has  changed,  so 
BPA'a  proposal  ia  cooaistent  with 
statute.  E-BPA-Ol  at  4,  line  7,  through  5, 
line  6(  B-DS-01  at  4-^. 

BPA  has  not  performed  new  studies  to 
update  the  factors  contained  in  the 
methodology.  Although  there  have  been 
some  modest  changes  in  circumstances 
since  1965.  ia  the  judgment  of  BPA's 
witness,  the  link  is  stiQ  a  reasonable 
representation  of  BPA's  interpietatioB  of 
the  requirements  of  section  7[c}(2)  of  the 
Northwest  Power  Act.  Updates  of 
analyses  miglM  result  in  changes  in 
individual  components  of  the  net 
margins,  but  these  updates  would 
require  extensive  effort  both  by  BPA 
and  its  customers,  aad  could  create 
considerable  controversy.  Moreover. 
BPA  does  not  expect  that  rtinngp«  in  the 
margins,  VOR  credit  and  character  of 
service  adjustaient  would  change  the 
resulting  link  significantly  from  the  net 
margins  calculated  in  the  1985  rate  case. 
This  expectation  derives  from  the 
inherent  stability  of  the  factors 
themselves,  and  the  off-setting  nature  of 
changes  in  the  various  factors.  E-BPA- 
01  at  8.  lines  13-22;  see  also  B-DS-01  at 
5-6. 

Chapter  in — EkvkaiuBsnt  impacls 

A.  Introduction 

The  National  Envitonasantat  P(^cy 
Act  of  1969.  42  U.S.C.  4321  (1970). 
requires  that  environmental  impact 
analyses  be  performed  before  making 
deciaiona  on  major  Federal  actions  than 
significantly  affect  the  environment  la 
April  of  1966,  BPA  completed  the  DSI 
Options  Final  Eavironmental  Impact 
SUtement  (DO£/BiS-0123F)  (Fmai  EIS) 
which  analyzed  (he  potential  effects  of 
three  options  (actions)  that  BPA  was 
considering  at  the  time.  The  purpose  kA 
thuse  options  was  to  stalMlise  the 
electrical  load  of  BPA's  DSI  customers 
in  order  to  enhance  BPA's  revenue 


stability  and  facAttata  naource 
planning.  Tha  Ihvaa  optiona  were  fl)  A 
variaUa  rata  to  te  *'"■«*"■"■  ■setter 
D61b  baaad  OK  Biaxkat  prices  frff 
aluminiaa;  (2)  a  Coo/Mod  pragraB 
directed  toward  tha  alaminam,  ameher 
DSIs;  and  (3)  dia  IP-W  rata  bide  These 
options  were  not  aheraatiTes  to  each 
other  since  each  coold  be  tflaptemented 
independently.  BPA  implemented  all 
three  options. 

The  Final  EIS  consklered  ahemate 
forms  of  the  IP-PP  rate  link  as  well  as 
the  no  action  alternative.  AHcmative 
considered  hi  the  EIS  rriated  to  tfie 
daration  of  the  EMV  rate  Unk  and  the 
meana  by  whkb  it  might  be 
imiileBiented.  The  19B7  link  ROD 
selected  the  environmentally  preferable 
alternative.  Le..  implenentatian  throogh 
policy  rather  than  through  contract  and 
an  approximate  5-year  initial  duration, 
because  this  combination  minimized  the 
potential  for  adverse  rate  impacts  to 
cuatoawra  while  still  affording  Ae 
desired  rate  predictability  to  die  DSIs. 

The  following  discussion  pertains  only 
to  the  extension  of  the  IP-PF  rate  link.  It 
does  not  resolve  issues  pertinent  to  the 
continuation  oi  the  VI  rate  or  to  the 
Con/Mod  program.  However,  in  making 
its  decision  on  die  link  extension,  BPA 
consklered  the  same  potential  impacte 
identified  in  the  EIS  that  were 
considered  in  the  kutial  implenwntatiQo 
of  die  tbik  when  it  was  adopted  in  1987. 

B.  Environmental  Impact 
Consjderxitiona 

The  final  EIS  still  serves  as  an 
adequate  basis  for  providing 
environmental  information  relative  to 
the  decision  to  extend  the  W-W  rate 
link.  The  Ffaial  EIS  addressed  die 
impacts  of  the  link  qualitatively  became 
the  effects  of  die  rate  link  residt  from  the 
DSIs'  perception  of  the  degree  of  rate 
and  planning  certainty  the  link  would 
provide.  The  value  of  this  percepticMi 
cannot  be  quantified,  nor  can  ite  effecte 
be  modeled.  Final  EIS  at  114. 

In  deciding  to  expand  the  IP-PF  rate 
link,  it  was  not  necessary  to  consider 
alternatives  other  than  to  extend  the 
link  in  its  current  form  for 
approximately  5  yean  and  to  let  the 
current  rate  link  expire.  The 
consequences  of  other  ahematives 
analyzed  in  the  Final  EIS  would  still  be 
as  projected  in  the  Final  EIS  A  duration 
of  approximately  5  yeara  and 
implementation  through  policy  remains 
tlie  environmentally  preferred 
alternative  for  the  extension  of  the  link 
for  the  same  reasons  described  in  the 
1987  Link  Rt^X 

E^qwrience  with  the  IP-PF  rate  link. 
cou|4ed  with  the  VI  rate  and  the  Con/ 
Mod  pro-am  which  were  also 


implemented,  has  denonstraled  a 
stabiUzIng  affect  on  DSI  kiads.  as  was 
pre^ctsd  in  die  BIS  aad  as  was 
intended.  To  die  extent  that  tha  link  has 
stabilized  DS  )oa4  sodo^conomic 
benefits  projected  by  die  ES  have  been 
achieved  Qoawe  of  certefai  at-risk 
DSIs,  wfaicfa  presumably  the  Knk  helped 
prevent,  weak)  have  resulted  in  locally 
significant  adverse  sodo-econondc 
effects  fn  some  smaller  tUBimonities  in 
which  the  DSI  plant  was  and  is  a  major 
economic  force  in  terns  of  enptoynient, 
payment  of  faxes,  and  the  like. 

The  DSIs  continue  to  have  adverse 
effects  on  the  physical  environment  (for 
example,  discharge  of  air  and  water 
pollutants,  prodnctloa  of  solid  waste 
and  the  like)  as  reported  in  the  Final 
EIS,  but  these  effects  are  regulated  by 
appropriate  State,  Federal  and  local 
environmental  agencies,  and  remain 
governed  by  environmental  laws, 
regulations,  and  permit  conditions.  It 
appears  that  some  of  the  specific 
environmental  problems,  primarily 
dealing  with  past  solid  waste  disposal 
practices,  with  the  DSI  aluminum 
smelters  reported  in  the  Fmal  EIS  are 
being  dealt  with,  reducing 
environmental  impacts.  "Tlie  Fmal  EIS 
included  consideration  (rf'the  entire 
range  of  expected  physical  and  socio- 
economic effiects  of  the  operation  of  the 
aluminum  smelters  in  the  sense  that  it 
addressed  both  impacte  which  would 
result  from  operation  of  the  plante  at 
their  full  production  c^>acity  as  weD  as 
the  impacte  which  would  result  from 
their  closure.  Thus  the  continued 
stabilizing  effect  on  DSI  loads  expected 
as  a  consequence  of  extending  the  link 
is  not  expected  to  result  in 
environmental  impacte  beyond  the 
range  of  potential  impacte  projected  for 
the  aluminiun  smelter  DSIs  in  the  Final 
EIS, 

The  extension  (rf  the  EP-PF  rate  link  is 
not  hkely  to  affect  operations,  and 
therefore,  enviroamratal  impacts,  of  the 
least  or  most  efficient  aluminmn 
smeltera  since  rate  certainty  alone 
would  not  affect  their  plant  investment 
or  closure-decisions.  For  the  smelters 
intermediate  in  efficiency,  the  continued 
rate  and  planning  certainty  imwided  an 
extension  of  the  IP-PP  rate  link  may 
encourage  additional  tovestoMnt  in 
plant  moidemization  and  forestell  plant 
closures  because  of  greater  assurance  of 
investment  recovery.  Final  EIS  at  llSi.  In 
general,  operation  of  the  smeltera  does 
not  result  in  environmental  daaia^ 
which  has  been  found  unacceptable  by 
the  appropriate  regulatory  agencies. 
Continued  operation  of  smeltera  which 
otherwise  would  dose  would  preclude 
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or  forestall  signifioant  localized  adverse 
socio-economic  effects. 

Tlie  IP-PF  rate  link  is  not  likely  to 
affect  nonaluminum  DSIs  significantly, 
since  electricity  costs  are,  for  most  of 
those  industries,  less  importent  in  their 
business  decisions  than  for  the 
aluminum  companies.  Final  EIS  at  28. 
However,  extension  of  the  link  is  likely 
to  continue  the  stabilizing,  beneficial 
effects  on  the  rates  of  all  nonaluminum 
smelter  customers  of  BPA  and  may  thus 
have  positive  regional  socio-economic 
benefits.  Final  EIS  at  115. 

BPA  has  implemented  the  VI  rate  and 
the  Con/Mod  program  for  aluminum 
smelters.  Continuing  the  link  will 
augment  the  impacts  of  these  other  two 
BPA  actions,  both  of  f^ich  are  directed 
at  stabilizing  aluminum  smelter  loads. 
Final  EIS  at  122. 

BPA  believes  that  the  initial 
formidation  of  the  link  is  still 
reasonable,  and  that  the  values  for  the 
margins  and  the  VOR  are  expected  to 
remain  stable  throughout  the  period  of 
the  proposed  extension  of  the  link.  The 
stability  of  the  facton  comprising  the 
link  reduces  the  risk  that  the  aluminum 
smeher  DSI  customers,  or  BPA's  other 
customers,  will  experience  inequities 
resulting  from  discrepancies  between 
the  true  value  of  the  margins  and  the 
VOR  credit,  and  those  embodied  in  the 
link  methodology. 

Chapter  IV— Cendusion 

The  proposed  IP-PF  Rate  Link 
methodology  is  consistent  with  die  rate 
directives  of  the  Northwest  Power  Act 
and  other  applicable  legislation.  It  has 
and  will  continue  to  provide  BPA  with 
greater  revenue  stebUity,  and  therefore 
enhances  BPA's  ability  to  meet  ite 
pleumed  payments  to  the  U.S.  Treasury. 
The  underlying  methodology  used  in 
determining  the  link  is  soimd,  and  would 
yield  similar  resulte  in  the  face  of 
modest  changes  in  circumstances. 
Extending  the  link  will  reduce 
controversy  hi  future  rate  cases.  In 
addition,  based  on  the  analysis  in  the 
Final  E!S,  an  extension  is  not  expected 
to  result  in  environmental  impacte 
whidi  are  unforeseen  or  unacceptable. 
Finally,  as  evidenced  by  the  absence  of 
opposition  to  BPA^s  proposal,  BPA's 
customer  groups  support  the  proposed 
IP-PF  rate  link  extension.  In  performing 
his  duties  under  Nordiwest  Fynver  Act 
section  7(i),  the  Hearing  Officer  has 
assured  diat  a  fiill  and  fair  evidentiary 
hearing,  open  to  all  interested  parties 
and  participants,  has  been  conducted  on 
all  issues  relevant  to  this  case. 

Based  upon  the  record  of  this 
proceeding,  I  adapt  as  BPA's  final  rate 


the  attached  IP-PF  Rate  link 
methodology. 

Attadunent  1— IP-4>F  Rate  link 
Methodolosy 

A.  Terms  and  Definitions 

Section  7(c)(1)(B)  of  the  Northwest 
Power  Act  provides  that  rates  to  BPA's 
DSI  customers  after  July  1, 1985,  shall  be 
equiteble  in  relation  to  the  industrial 
rates  charged  by  BPA's  preference 
customera.  Section  7(c)(2)  provides  that 
rates  to  the  DSIs  are  to  be  based  upon 
the  following:  (1)  BPA's  applicable 
wholesale  power  rates  to  its  preference 
customers;  and  (2)  typical  margins 
above  power  and  transmission  costs 
included  in  the  preference  customers' 
rates  to  their  industrial  customers.  The 
resulting  rate  levels  are  subject  to  die 
floor  rate  provision  of  section  7(c)(2), 
which  provides  for  a  minimum  DSI  rate 
level  Relevant  terms  are  defined  as 
follows: 

1.  Applicable  wholesale  rate.  As 
provided  in  section  7(c)(2)  of  the 
Northwest  Power  Act,  the  BPA 
wholesale  power  rates  developed  for 
power  purchases  by  BPA's  public  body 
and  cooperative  customers,  adjusted  for 
DSI  load  shape  (time  pattern  of 
consumption). 

2.  Premiam  margin.  The  t3rpical 
maigin  above  wholesale  power  costs 
referred  to  in  section  7(c)(2)  of  the 
Northwest  Power  Act,  adjusted  for  the 
size  of  DSI  loads.  As  determined  in  the 
1985  Administrator's  Record  of  Decision 
for  BPA's  rate  adjustment  proceeding, 
calculation  of  die  Premium  margin 
recognizes  that,  in  die  test  year  for 
which  those  rates  were  set,  none  of  the 
service  to  the  DSI  fint  guarUle  under  the 
IP  Premium  rate  was  dependent  on  the 
availability  of  nonfirm  energy. 

3.  Standard  margin.  The  typical 
mai^gin  above  wholesale  power  costs 
referred  to  in  section  7(c)(2)  of  the 
Northwest  Power  Act,  adjusted  for  the 
size  of  load  and  the  character  of  service 
to  the  first  quartile.  As  determined  in  the 
1985  Administrator's  Record  of  Decision, 
calculation  of  the  Standard  margin 
recognizes  that  in  the  test  year  for 
which  those  rates  were  set  service  to  a 
portion  of  the  first  DSI  quartile  under 
the  IP  Standard  rate  was  dependent  on 
the  availability  of  nonfirm  energy. 

4.  VOR  credit  Thexate  credit  granted 
the  DSIs  for  BPA's  contractual  r^te  to 
restrict  their  load  under  certain 
conditions. 

5.  Net  premium  margin.  The  Premium 
margin  less  the  Value  of  Reserves 
Credit 

6.  Net  standard  margin.  The  Premium 


margin  less  the  Value  of  Reserves 
Credit 

7.  IP-PF  link.  The  methodology  for 
linking  the  rates  for  BPA's  DSI 
customers  to  the  rates  for  BPA's  public 
body  and  cooperative  customers  on  a 
lon^erm  basis. 

8.  IP  premium  mazgin-baaed  rate.  The 
rate  level  defined  by  die  following 
components:  the  applicable  wholesale 
rate,  the  premium  margin,  and  the  value 
of  reserves  credit 

9.  IP  standard  anu^gin-based  rate.  The 
rate  level  defined  by  the  following 
componente:  the  applicable  whi^esale 
rate,  the  standard  margin,  and  the  value 
of  reserves  credit 

10.  IP  premium  rate.  The  rate  option 
contained  in  the  IP  rate  schedule  which 
includes  first  quartile  service  with 
Surplus  Firm  Energy  Load  Carrying 
Capability.  The  level  of  the  IP  Premium 
rate  contained  in  the  IP  rate  schedule 
may  not  necessarily  equal  the  level  of 
the  IP  Premium  margin-based  rate.  The 
IP  Premium  rate  is  subject  to  further 
adjustmente,  specifically  any  section 
7(b)(^  and  section  7(b)(3)  adjustments, 
or  scaling  to  adjust  for  the  rate  period 
extending  beyond  the  test  year,  to 
determine  the  IP  Premium  rate. 

11.  IP  standard  rate.  The  rate  option 
contained  in  the  IP  rate  schedule  which 
includes  first  quartile  service  with 
nonfirm  energy  and/or  provisional 
drafts.  The  level  of  the  IP  Standard  rate 
contained  in  die  D'  rate  schedule  may 
not  necessarily  equal  the  level  of  the  IP 
Standard  margin-based  rate.  The  IP 
Standard  rate  is  subject  to  dw  floor  rate 
test  Further,  the  IP  Standard  margin- 
based  rate  may  be  subject  tofurther 
adjustments,  specifically,  any  section 
7(b)(2)  and/or  section  7(bK3) 
adjustmente,  or  scaling  to  adjust  for  the 
rate  period  extending  beyond  the  test 
year,  to  determine  the  IP  Standard  rate. 

NotK  In  BPA'i  19B7  rate  filing,  tt  was 
determined  that  the  7(b)(3)  adjuitment  was 
zero.  However,  BPA  liflt  not  received  final 
approval  of  its  1987  rates  from  FERC. 

12.  Floor  rate.  The  rate  determined  in 
BPA's  wholesale  rate  case  that  forms 
the  basis  for  computing  a  minimnm  DSI 
rate  level  diat  meets  the  reqniremente  of 
section  7(c)(2)  of  die  Northwest  Power 
Act 

B.  Formulae 

The  {utiposed  IP-PF  Link  incorporates 
the  following  formulae: 


1.  IPp  -  AWR  +  (.92 
X  GNP  deflator 

(y«")l 


(»{P^ieiWtor(lsa') 
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2.  IP«  -  AWR  +  ( J8 
X  GNP  deflator 


Where: 


GNP  deflator  (19S7) 


IP,  i«  the  IP  Premium  margin-based 
rate  (mill*  per  kilowatthour)  or  its 
successor,  as  determined  by  the  link. 

IPi  is  the  IP  Standard  margin-based 
fate  (mills  per  kilowatthour)  or  its 
successor,  as  determined  by  the  Link. 

AWR  is  the  Applicable  Wholesale 
Rate,  as  referred  to  in  section  7(c](2]  of 
the  Northwest  Power  Act.  to  BPA's 
public  body  and  cooperative  customers. 
The  AWR  is  the  weighted  average  of  the 
PF  demand  and  energy  charges  in  the 
rates  charged  for  firm  power  for  the 
combined  general  requirements  of  public 
body  and  cooperative  customers 
(weighted  by  PF  energy  sales  to  the 
public  agencies)  and  NR  demand  and 
energy  charges  in  the  rates  charged 
public  body  and  cooperative  customers 
apphcable  to  their  new  large  single 
loads  (weighted  by  energy  sales  to 
public  agencies  for  resale  to  new  large 
single  loads)  appUed  to  the  DSI's 
demand  and  energy  billing  determinants 
as  forecasted  in  the  {  7(1)  proceeding  in 
which  the  Link  is  applied. 

.92  is  the  FY  1987  net  Premium  margin, 
based  on  100  percent  service  to  the  first 
quartile,  none  of  which  is  dependent  on 
the  availability  of  nonfirm  energy,  as 
determined  in  the  1985  ROD. 

.38  is  the  FY  1987  net  Standard 
margin,  based  on  service  to  the  first 
quartile,  a  portion  of  which  is  dependent 
on  the  availability  of  nonfirm  energy,  as 
determined  in  the  1985  ROD. 

GNP  deflator  (1987)  is  the  GNP 
deflator  Index  for  1987. 

GNP  deflator  (year)  is  the  GNP 
deflator  Index  for  the  test  year  in 
subsequent  section  7(i)  proceedings 
where  the  IP  rates  are  to  be  determined 
by  the  Link. 

C.  Other  Terms  and  Conditions  of  the 
IP-PF  Rate  Link 

1.  Except  as  required  by  the  floor  rate 
provision  of  the  Northwest  Power  Act, 
the  IP  test  year  rates  shall  be 
determined  in  any  section  7(i) 
proceeding  to  establish  rates  efiective 
on  or  before  the  termination  date  of  the 
VI  rate  contract,  or  September  30, 1995, 
which  ever  is  later,  by  the  formulae  in 
paragraph  B.  The  purpose  of  the 
formulae  is  to  eliminate  the  need  to 
recalculate  during  the  term  of  the  Link 
the  VOR  (including  the  VOR  credit)  and 
the  "typical  margin,"  net  of  adjustments 
as  set  forth  in  sections  7(c)(2)(A),  (B) 
and  (C)  of  the  Northwest  Power  Act. 


The  only  variables  in  the  formulae  are 
"AWR"  and  "GNP  deflator  (year)."  That 
is,  for  each  section  7(i)  proceeding  In 
which  the  Link  is  appUed.  "AWR"  shaU 
be  calculated  from  the  PF  and  NR  rates 
as  determined  in  that  proceeding  and 
"GNP  deflator  (year)"  shall  be  the  GNP 
Index  for  the  test  year  used  for  all  other 
purposes  in  that  proceeding. 

If  the  test  year  is  a  prospective  period, 
then  "GNP  deflator  (year)"  will  be  the 
forecasted  GNP  deflator  index  used  for 
all  other  purposes  in  the  rate 
proceeding.  Further,  if  the  IP  rales 
determined  by  the  Link  will  be  elective 
for  periods  other  than  the  test  year,  then 
these  rates  may  be  scaled  upward  or 
downward  to  those  future  periods  as 
appropriate. 

2.  In  the  event  that  the  rates 
established  as  described  in  paragraph  B, 
rather  than  the  section  7(c)(2)  floor  rate, 
govern  the  applicable  IP  rates,  then,  in 
addition  to  any  potential  section  7(b)(3) 
obligations  on  the  part  of  the  DSIs, 
including  surcharges  arising  from  the 
"triggering"  of  the  section  7(b)(2)  rate 
test,  the  DSIs  shall  also  be  subject 
during  the  term  of  the  Link  to 
adjustment  clauses,  surcharges,  or 
credits  uniformly  applicable  to  the  PF 
rate  schedule.  Such  adjustments  would 
include  the  Cost  Recovery  Adjustment 
Clauses  uniformly  applicable  to 
purchases  under  the  PF  and  NR  rate 
schedules.  For  purposes  of  the  prior 
sentence,  the  Low  Density  Discount  and 
Irrigation  Discount  available  to  some 
customers  and  any  surcharge  for 
noncompliance  with  model  conservation 
standards  shall  not  be  considered 
"uniformly  applicable." 

3.  For  the  duration  of  the  Link,  BPA 
will  continue  to  make  available  to  the 
DSIs  power  of  the  quality  to  which  the 
DSIs  are  entitled  under  their  Power 
Sales  Contracts  with  BPA.  at  the  rates 
established  as  described  in  paragraphs 
B.l.a.  and  C.l.  BPA  will  also  make 
available  to  the  DSIs.  on  an  optional 
basis,  service,  the  qualities  of  which 
shall  be  specified  by  the  Variable  Rate 
Contract  and  which  shall  remain 
unchanged  while  the  contract  is  in  force 
throughout  the  duration  of  the  Link,  at 
the  rates  estabhshed  as  described  in 
paragraphs  B.l.b  and  C.l. 

Issued  at  Portland.  Oregon,  on  November 
19.19ea 


James ).  )ura. 

Administrator. 

(FR  Doc.  91^278  Filed  2-21-91;  6:45  am] 

MUMQ  COM  •460-01-11 


F«d«ral  En«rgy  Regulatory 
Commlsalon 

[Oocfc«l  No*.  ER91-283-000,  •(  aL] 

Pacific  Qas  and  Elactrlc  Co,  at  aL; 
Elactrlc  rata.  Small  powar  production, 
and  IntarlocMng  Diractorata  fiiinga 

February  12. 1991. 

Take  notice  that  the  following  filings' 
have  been  made  with  the  Commission. 

1.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER91-25»-000] 

Take  notice  that  on  February  5, 1991 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  supplement 
to  Rate  Schedule  FERC  No.  77  between 
PG&E  and  the  California  Department  of 
Water  Resources  (DWR).  The 
supplement  is  an  agreement  between 
PG&E  and  DWR  establishing  principles 
for  the  implementation  of  a  unified 
control  area  using  dynamic  scheduling 
for  the  power  operations  of  the  State 
Water  Project.  No  rate  changes  are 
involved  in  this  filing.  PG&E  has  ■ 

requested  waivers  to  cdlow  an  effective 
date  of  October  29, 1990  for  this 
supplement. 

Copies  of  this  filing  have  been  served 
upon  DWR  and  the  California  Public 
Utilities  Commission. 

Comment  date:  February  27, 1991,  in- 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Duke  Power  Ca 

[Docket  No.  ER91-250-000] 

Take  notice  that  Duke  Power 
Company  (Duke  Power)  tendered  for 
filing  on  February  1. 1991  a  supplement 
to  the  Company's  Electric  Power 
Contract  with  the  City  of  Concord,  N.C 
Duke  Power  states  that  this  contract  is' 
on  file  with  the  Commission  and  has 
been  designated  Duke  Power  Company 
Rate  Schedule  FERC  No.  10. 

Chike  Power  further  states  that  the 
Company's  contract  supplement,  made 
at  the  request  of  the  customer  and  with 
agreement  obtained  from  the  customer, 
provides  for  the  following  additional 
delivery:  Delivery  Point  No.  2  with  a 
contracted  demand  of  35,000  Kw. 

Duke  Power  indicates  that  this 
supplement  also  includes  an  estimate  of 
sales  and  revenue  for  twelve  months 
immediately  succeeding  the  effective 
date.  Duke  Power  proposes  an  effective 
date  of  August  24, 1990. 

According  to  Duke  Power,  copies  of 
this  filing  were  mailed  to  the  City  of 
Concord  North  Carolina,  and  the 
Carolina  Utilities  Commission. 
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Comment  date:  February  27. 1981,  ia 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

3.  Duke  fowar  Co. 

[Docket  No.  ER91-244-000] 

Take  notice  that  Duke  Power 
Company  (Duke  Power)  tendered  for 
filing  on  February  1, 1991  a  supplement 
to  the  Company's  Hectric  Power 
Contract  with  tiie  Lockhart  Power 
Company.  Duke  Power  states  that  this 
contract  is  on  file  with  the  Commission 
and  has  been  designated  Duke  Power 
Company  Rate  Schedule  FERC  No.  10. 

Duke  Power  further  states  that  the 
Company's  contract  supplement,  made 
at  the  request  of  the  customer  aiul  with 
agreement  obtained  from  the  customer, 
provides  for  the  following  additional 
delivery:  Delivery  Point  No.  3  with  a 
contracted  demand  of  37,000  Kw. 

Duke  Power  indicates  that  this 
supplement  also  includes  an  estimate  of 
sales  and  revenue  for  twelve  months 
succeeding  the  effective  date.  Duke 
Power  proposes  an  effective  date  of 
March  23. 1990. 

According  to  Duke  Power,  copies  of 
this  filing  were  mailed  to  Lockhart 
Power  Company  and  the  South  Carolina 
Public  Service  Commission. 

Comment  date:  February  27, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duke  Power  Co. 

[Docket  No.  ER91-245-000| 

Take  notice  that  Duke  Power 
Company  (Duke  Power)  tendered  for 
filing  on  February  1, 1991  a  supplement 
to  the  Company's  Electric  Power 
Contract  with  the  Lockhart  Power 
Company  of  Union.  S.C  Duke  Power 
states  that  this  contract  is  on  file  with 
the  Commission  and  has  been 
designated  Duke  Power  Company  Rate 
Schedule  FERC  No.  10. 

Duke  Power  further  states  that  the 
Company's  contract  supplement  made 
at  the  request  of  the  customer  and  with 
agreement  obtained  from  the  customer, 
provides  for  the  following  additional 
delivery:  Delivery  Point  No.  2  with  a 
contracted  demand  of  26,000  Kw.  It  also 
provides  for  an  Extra  Facilities  Charge 
of  $104.52  per  month. 

Duke  Power  indicates  that  this 
supplement  also  includes  an  estimate  of 
sales  and  revenue  for  twelve  months 
immediately  succeeding  the  effective 
date.  Duke  Power  proposes  an  effective 
date  of  March  23, 1990. 

According  to  Duke  Power,  copies  of 
this  filing  were  mailed  to  Lockhart 
Power  Company  and  the  South  Carohna 
Public  Service  Commission. 


Comment  date:  Febmaxy  27. 1991.  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

5.  lawa  Public  Service  Co. 

[Docket  No.  ER91-25S-0OO] 

Take  notice  drat  on  Februaiy  8. 1991. 
Iowa  Public  Service  Company  tendered 
for  filing  an  executed  Contract  fat 
Electric  Service  (Nonfirm  Energy 
Service)  and  an  faitercoimection 
Agreement  between  Iowa  Pobhc  Service 
Company  and  the  U.S.  Department  of 
Energy,  Western  Area  Power 
Administration,  Pick-Sloan  Missouri 
Basin  Program,  Eastern  Division, 
whereby  schedules  are  established  for 
the  parties  to  conduct  nonfirm  energy 
transactions  and  Iowa  Public  Service 
Company  (IPS)  will  provide 
transmission  service  for  nonfirm  energy 
scheduled  between  the  systems  of 
Western  Area  Power  Administration 
(Western)  and  the  Omaha  Public  Power 
District  (QPTO)  for  a  period  commencing 
October  1, 1990  and  ending  December 
31,  2000.  IPS  requests  that  the  negotiated 
Agreement  lie  made  effective  as  of 
October  1, 1990. 

Comment  date:  February  27, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

6.  Virginia  Electik  and  Power  Co. 

[Docket  No.  ER91-168-000J 

Take  notice  Aat  Virginia  Electric  and 
Power  Company  on  Ft^ruary  7, 1991 
tendered  for  filing  revised  rate  schedule 
NC-RC,  Resale  Service — North  Carolina 
Electric  Membership  Corporation 
(NCEMC).  Schedule  NC-RC  is  changed 
to  reflect  rates  that  will  take  effect  on 
March  16, 1991  pursuant  to  the 
Commission's  order  issued  October  12, 
1990  in  Docket  No.  ER90-540-000.  The 
Company  has  requested  that  the  notice 
requirement  be  waived  in  order  to 
permit  the  rates  to  become  effective  on 
March  16, 1991. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Electric  Membership 
Corporation  and  the  North  Carolina 
Utility  Commission. 

Comment  date:  February  27, 1991,  in 
accordance  ivith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Potomac  Electric  Power  Co. 

[Docket  No.  ER91-107-OOOI 

Take  notice  that  on  February  1, 1991, 
the  Potomac  Electric  Power  Company 
(Pepco)  submitted  supplemental 
supporting  data  and  workpapers  in 
support  of  the  negotiated  revisions  to 
the  1982  agreement  for  electric  service  to 
its  full  requirements  customer.  Southern 
Maryland  Electric  Cooperative,  Inc. 
(Smeco),  tendered  for  filing  on 


November  6, 1990.  Tbese  aepplemental 
supporting  data  and  workpapers  were 
requested  by  deficiency  letter  from  the 
Commission  dated  January  4, 1991. 

Comment  date:  February  27. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Soudncn  Califeniia  Edisoa  Co. 

[Docket  No.  ER91-254-000] 

Take  notice  that  on  February  5, 1991. 
Southern  California  Edison  Company 
(Edison]  teiuiered  for  filing,  as  amended 
rate  schedule,  the  following  agreement 
executed  on  January  28. 1991,  by  the 
respective  parties: 

Electric  Service  Agreement  Between 
Southern  California  Edison  Company 
and  Southern  CaKfomia  Water 
Company  (SCWC) 

The  Agreement  provides  for  increases 
in  the  capacity  and  associated  energy 
delivered  to  SCWC  to  meet  future 
growth  on  SCWCs  electric  system  at 
Big  Bear  Valley. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  February  27, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Duke  Power  Co. 

[Docket  No.  ER91-246-O00] 

Take  notice  that  Duke  Power 
Company  (Duke  Power)  tendered  for 
filing  on  February  1, 1991  a  supplement 
to  the  Company's  Electric  Power 
Contract  with  the  Town  of  Forest  City, 
North  Carolina.  Duke  Power  states  that 
this  contract  is  on  file  with  the 
Commission  and  has  been  designated 
Duke  Power  Company  Rate  Schedule 
FERC  No.  10. 

Duke  Power  further  states  that  the 
Company's  contract  supplement  made 
at  the  request  of  the  customer  and  with 
agreement  obtained  from  the  customer, 
provides  for  the  following  additional 
deUvery:  Delivery  Point  No.  3  with  a 
contracted  demand  of  12,500  Kw. 

Duke  Power  indicates  that  this 
supplement  also  includes  an  estimate  of 
sales  and  revenue  from  twelve  months 
immediately  succeeding  the  effective 
date.  Duke  Power  proposes  an  effective 
date  of  August  24, 1990. 

According  to  Duke  Power,  copies  of 
this  filing  were  mailed  to  the  Town  of 
Forest  City,  North  Carolina  and  the 
North  Carolina  Utilities  Commission. 

Comment  date:  February  27, 1991,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
.  to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CashaH 
Secretary. 
[FR  Doc  91-4175  Filed  2-21-91: 8:45  am] 

MLUNQ  coot  STIT-OVM 


(Docfcet  No*.  CP91-1 167-000.  at  aL] 

Southern  Natural  Gas  Co.,  et  al.; 
Natural  Qaa  Certificate  FINngs 

Take  notice  that  the  following  filings 
have  been  made  %vith  the  Commission: 


1.  Southern  Natural  Gas  Co 

[Docket  Na  CP91-1167-000| 
February  11, 1991 

Take  notice  that  on  February  5, 1991. 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham. 
Alabama  35203,  filed  in  Docket  No 
CP91-1167-O00  an  application  with  the 
Commission,  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  (NGA),  for 
permission  and  approval  to  abandon  a 
portion  of  its  firm  sales  to  South  Georgia 
Natural  Gas  Company  (South  Georgia), 
all  as  more  fully  set  forth  in  the 
application  which  is  open  to  public 
inspection. 

Southern  states  that  it  provides  South 
Georgia  a  daily  firm  sale  and  purchase 
service  of  up  to  67,790  Mcf  of  natural 
gas,  as  authorized  in  Docket  No.  CP90- 
2047-000.  53  FERC  ^62,192  (1990). 
Several  customers  on  South  Georgia's 
system  subsequently  converted  a 
portion  of  their  maximum  daily 
quantities  to  firm  transportation  service. 
South  Georgia,  therefore,  has  requested 
a  reduction  of  its  contract  demand  bom 
Southern  to  coincide  with  the  reductions 
on  its  own  system.  Based  on  South 
Georgia's  request.  Southern  requests 
permission  and  approval  to  abandon 
11.574  Mcf  per  day  of  contract  demand 
sold  to  South  Georgia,  effective  January 
1, 1991. 

Comment  date:  March  4, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


2.  Great  Lakes  Gas  Transmission 
Limited  Partnership 

(Docket  Nos.  CP91-1101-00a  CP91-1102-000. 
CP91-1103-000.  CP91-llO4-00a  CP91-1106- 
000  and  CP91-lie&-O00) 

February  11. 1991 

Take  notice  that  Great  l^es  Gas 
Transmission  Limited  Partnership,  suite 
1600,  One  Woodward  Avenue,  Detroit, 
Michigan  48226  (Great  Lakes)  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  {§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  the  various  shippers 
under  its  blanket  certificate  issued  in 
Docket  No.  CP89-219&-O00,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.* 

Information  applicable  to  each 
transactioa  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak-day,  average- 
day,  and  annual  volumes,  and  the 
initiation  service  dates  and  related  ST 
docket  numbers  of  the  120-day 
transactions  under  S  284.223  of  the 
Commission's  Regulations,  has  been 
provided  by  Great  Lakes  and  is 
summarized  in  the  attached  appendix. 

Comment  date:  March  28, 1991.  in  . 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (data  Nad) 


Stopper's  name  (type) 


Paakday, 

•varagaoay, 

annual  Met 


Receipt  potnts 


Delivery  points 


Contract  data,  rata 

■chadula.  sarvtoa 

typ« 


Related  docket  and 
ctartH*)  date 


CPS1-1 101-000 
(2-01-91) 

CP91 -1102-000 
(2-01-01) 

CP91-1 103-000 
(2-01-01) 

CP91 -1104-000 
(2-01-91) 

CP91-110&-000 
(2-01-91) 

CP91-116fr.O00 
(2-05-91) 


Semco  Energy  Services, 
Inc.  (marfceter). 

Michigan  Gas  Company 
(LOC) 

NGC  Transportation, 
Inc.  (martiatar). 

Coastal  Gas  Marketing 
Company  (marketer). 

Norttwm  States  PouMf 
Coinpany  (MN  a  Wl) 
(LOC). 

MidCon  Marketing 
Corporatton  (marketer). 


100,000 

100.000 

36,500,000 

70,000 

70,000 

25,550.000 

250,000 

250.000 

91.250,000 

150.000 

150.000 

54,750,000 

35.000 

35.000 

12.775.000 

150.000 

150.000 

54.750.000 


MN.  Ml 
MN.  Ml 
MN.  Ml 

Ml 

Ml 

MN.  Ml 


MN.  Ml.. 
MN,  Ml.. 
MN.  Ml.. 

MN 

MN.  Ml.. 
MN.  Ml.. 


10-17-60.  IT, 
Interruptible. 

10-18-90.  rr. 

Interruptible. 

10-25-90.  IT. 
Interruptible. 

10-1&-90.  rr. 

Interruptible. 

11-01-90.  rr. 
10-22-90.  rr. 

tat  S  ■  ^^  i^iili  1^ 

interrupuDM. 


ST91 -6026-000. 
12-01-90. 

ST91 -6027-000, 
12-01-90. 

ST91 -6028-000, 
12-06-90. 

ST91 -6034-000, 
12-03-90. 

ST91 -6025-000, 
12-03-90. 

ST91 -6029-000. 
12-06-90. 
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3.  Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp.,  Northern  Natural  Gas  Co.. 
Division  of  Enron  Corp.,  Florida  Gas 
Transmission  Co.,  and  Florida  Gas 
Transmission  Co. 

[Docket  Nos.  CP91-1106-000,  CP91-1107-000, 
CP91-110S-000  and  CP91-1109-000) 

February  11. 1991. 

Take  notice  that  Northern  Natural 
Gas  Company,  Division  of  Enron  Corp., 
1400  Smith  Street,  P.O.  Box  1188, 
Houston,  Texas  77251-1188,  and  Florida 
Gas  Transmission  Company,  1400  Smith 
Street.  P.O.  Box  1188,  Houston.  Texas 
77251-1188,  (Applicants)  filed  in  the 


above-referenced  dockets  prior  notice 
requests  pursuant  to  SS  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP86-435-000  and  Docket  No.  CP89- 
555-0(X),  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection,* 


•  These  prior  notice  requests  are  not 
consolidated. 


Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
nimibers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  28, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day, 

average  day, 

annual 

MMBtu 

Receipt '  points 

Delivery  points 

Contract  date,  rate 

schedule,  sorvk» 

type 

Related  docket  and 
start-up  date 

CP91-1 106-000 

Rangeline  Corporation 
(marketer). 

Texaco  Gas  Marketing, 
Inc.  (producer). 

Coastal  Gas  Marketing 
Company  (mariteter). 

Afnoco  Energy  Trading 
Company  (marketer). 

50,000 

37.500 

18.250.000 

100.000 

75.000 

36,500,000 

50,000 

37,500 

18,250,000 

150.000 

112,500 

54,750,000 

Various 

Various 

rr-l,  jntermptible 

rr-1.  intemjptible 

rrS-1,  interruptible... 
rrS-l.  intenuptible... 

ST9 1-6053 

(2-1-91) 
CP91 -1107-000 

Various 

Various 

12-12-90. 
ST91-6440 

(2-1-91) 
CP91-1 108-000 

Various 

Various 

12-15-90. 
ST9 1-6545, 

(2-1-91) 
CP91-1 109-000 

Various..... 

Various 

1-1-91. 
ST9 1-6504 

(2-1-91) 

12-29-90. 

'  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX. 


4.  Superior  Offshore  Pipeline  Co. 

[Docket  No.  CP91-1180-OOOI 
February  11. 1991. 

Take  notice  that  on  February  7, 1991, 
Superior  Offshore  Pipeline  Company 
(SOPCO),  1245  Greenspoint  Drive, 
Houston,  Texas  77060,  filed  in  Docket 
No.  CP91-1180-000  a  request  pursuant  to 
§  S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  authorization  to  transport 
gas  on  behalf  of  Goodrich  Oil  Company 
(Goodrich)  under  SPOCO's  blanket 
certificate  issued  in  Docket  No.  CP86- 
387-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

SOPCO  proposes  to  transport  on  an 
interruptible  basis  up  to  2,188  MMBtu  of 
natural  gas  equivalent  per  day  on  behalf 
of  Goodrich  pursuant  to  a  transporiation 
agreement  dated  December  1, 1990, 
between  SOPCO  and  Goodrich.  SOPCO 
would  receive  the  gas  at  an  existing 
delivery  point  in  Cameron  Parish, 


Louisiana  and  redeliver  equivalent 
volumes  at  an  existing  delivery  point  in 
Cameron  Parish,  Louisiana. 

SOPCP  states  that  the  estimated 
average  daily  and  annual  quantities 
would  be  2,188  MMBtu  and  262.560 
MMBtu,  respectively.  Service  imder 
§  284.223(a)  commenced  on  )anuary  1, 
1991,  as  reported  in  Docket  No.  ST91- 
6262-000.  it  is  stated. 

Comment  date:  March  28, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Northern  Natural  Gas  Co. 

[Docket  Nos.  CP91-1172-000  »  and  CP91- 
1173-000] 

February  11, 1991. 

Take  notice  that  on  February  6, 1991. 
Northern  Natural  Gas  Company 
(Norihem)  1400  Smith  Street,  P.O.  Box 
1188,  Houston,  Texas  77251-1188  filed  in 
the  above  referenced  dockets,  prior 
notice  requests  pursuant  to  SS  157.205 
and  284.223  of  the  Commission's 
Regulations  tmder  the  Natural  Gas  Act 
for  authorization  to  transport  natural 


*  These  prior  notice  requests  are  not 
consolidated. 


gas  on  behalf  of  various  shippers  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP86-435-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction  including  the  indentity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transporiation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  S  284.223 
of  the  Commission's  Regulations  has 
been  provided  by  Northern  and  is 
included  in  the  attached  appendix. 

Northern  also  states  that  it  would 
provide  the  service  for  each  shipper 
under  an  executed  transporiation 
agreement,  and  that  Northern  would 
charge  rates  and  abide  by  the  terms  and 
conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  March  28, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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annual 
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Start  up  (Mi^  rata 
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DodNlauntar 

Racaipl 

IMMry 

C»>»1-t17»-000 
CP91-1173-000 

Co»p. 
Easta  Hy(*ocarteiw, 

mc 

30.000 
22.900 

10.950.000 

100.000 

75.000 

36,500.000 

OK.  M.  TX.  Sa  KS. 

MN,  t4M.  NE.  Wl. 

Oft.  lA  TX.  SO.  KS. 
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TX.  KS 

t-01-M.  rr-i     ... 
12-18-00,  rr-1 
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ST01-64e7-«». 

'  OuartWii  ara  afwwn  la 
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>  an  ST  dDchat  ia  ahown.  I20sl«y  tranapoMlion  aaivlea  waa  rapodad  in  it 


•.  Transwestera  FfpeBne  Co. 

[Docket  No.  CPn-1040-000] 
February  11. 1901. 

Take  notice  that  on  )anuaiy  29. 1991, 
Transwestem  Pipehne  Company 
(Transwestem),  1400  Smith  Street 
Houston.  Texas  77002.  Tiled  in  Docket 
No.  CP91-1O4O-O00  an  appKcation 
pursuant  to  section  7(6]  of  the  Natural 
Gas  Act  for  authoriaatioa  and  approval 
to  abandon  by  sale  to  Panda  Resources, 
Inc.  (Panda]  certain  pipeline, 
compression  and  metering  facilities 
known  as  the  South  Vici  Gathering 
System  (Vici)  in  Elba.  Woodward  and 
Dewey  Counties,  Oklahoma  all  as  more 
fully  set  forth  in  the  application  which  is 
on  nfe  with  the  Commission  and  open  to 
public  inspection. 

Transwestem  states  that  Vici  is  an 
off-system  gathering  system  whidi 
originated  in  1973.  Transwestem  further 
states  that  gas  from  the  15  wells 
presently  attached  to  Vid  is  delivered  to 
its  system  pursuant  to  an  exchange 
arrangement  with  Williams  Natural  Gas 
Company  (Williams).  Transwestem 
asserts  that  because  of  depletion  and 
termination  of  certain  natural  gas 
purchases  it  ia  no  longer  purchasing 
sufficient  quantities  of  natural  gas  from 
Vici  for  its  facilities  to  be  efficiently 
utilized.  Specifically,  Transwestem 
proposes  to  abandon  by  sale  to  Panda 
for  701.000, 15  measuring  stations  with 
dehydration  equipinent.  approximately 
15  miles  of  4-inch  and  &-inch  pipeline, 
one  master  measuring  meter  and  field 
Compressor  Unit  Na  743.  Transwestem 
also  states  that  it  would  assign  its 
remaining  natnra)  gas  pnrcfaase 
contracts  in  Vid  to  Panda. 

Transwestem  also  requests 
abandonment  anthorization  for  the 
pfoducef  sales  of  natural  gas  from  four 
wells  connected  to  the  Vid  system 
which  were  certifkated  imder  the 
provisiona  of  the  Natural  Gas  Act  in 
Docket  Noa.  071-306.  C171-613.  CI7S- 
552  and  a75-«32  in  order  that  these 
wells  may  be  deleted  from  the  exchange 


arrangement  with  Williams. 

Comment  date:  March  4. 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

7.  Tiansco  Eneigy  MaikeliBg  Co.. 
Texaco  Gas  Marketing  Inc.  and  Enion 
Gas  Maricating,  inc. 

[Docket  No.  CI88-27-009.  C187-443-004  and  ♦ 
CI87-547-0091 

February  11. 1891. 

Take  notice  that  on  January  31, 1991, 
Texaco  Gas  Marketing  Inc.  of  1111 
Bagby,  Houston,  Texas  77502,  on 
February  1, 1991,  Transco  Energy 
Marketing  Company  of  P.O.  Box  1396, 
Houston,  Texas  77251,  and  on  February 
4, 1991,  Enron  Gas  Marketing,  Inc.  of 
P.O.  Box  1188.  Houston.  Texas  77251- 
1188  (Applicants],  each  filed  an 
application  pursuant  to  sections  4  and  7 
of  the  Nahiral  Gas  Act  and  the  Federal 
Energy  Regalatory  Commission's 
(Commission]  regulations  thereunder  to 
amend  their  blanket  limited-term 
certificates  with  pregranted 
abandonment  previously  issued  by  the 
Commission  in  Docket  Nos.  CI86-27- 
007,  CI87-433-002  and  CI87-647-006  for 
terms  expiring  March  31, 1991  to  extend 
the  term  of  such  authorizations,  all  as 
more  fully  set  forth  in  the  applications 
which  are  on  file  with  the  Commission 
and  open  for  public  inspection. 

Applicants  in  Docket  Nos.  CI86-27- 
009  and  CI87-433-004  request  extension 
for  an  unlimited  term.  Applicant  in 
Docket  No.  CI87-547-O09  requests 
extension  for  an  unUmited  term,  or  in 
the  alternative,  throu^  March  31, 1902. 
Applicant  in  Docket  No.  Cl86-^7-000 
also  reqoests  that  its  blanket  certificate 
be  amended  to  include  sales  for  resale 
in  interstate  commerce  of  gas  purchased 
from  a  natural  gas  pipeline,  LNG  and 
imported  gas.  Applicant  in  Docket  No. 
CI87-647-009  also  requests  that  the 
Commission  remove  the  condition  that 
the  certificate  is  subject  to  the  outcome 


of  Docket  No.  RM87-5. 

Comment  date:  March  1, 1991,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 

this  notice. 

8.  Southern  Natural  Gas  Co. 

[Docket  Nos.  CP91-1181-000.*  CP91-1182- 
000,  CP91-118»-000  and  CP91-11S4-000] 

February  11. 1991. 

Take  notice  that  on  February  7, 1991, 
Southem  Natural  Gas  Company 
(Southern)  P.O.  Box  2563,  Birmiit^m, 
Alabama  35202-2563  filed  in  the  above 
referenced  dockets,  prior  notice  requests 
pursuant  to  SS  157.206  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  Southern's 
blanket  certificate  issued  in  Docket  Na 
CP88-316-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  pubUc  inspection  and  in  the 
attached  appendix. 

Information  applicable  to  each 
transaction  induding  the  identity  of  the 
shipper,  tlie  type  of  transportation 
service,  die  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactiona  under  |  284:223 
of  the  Commisskn's  Regulations  has 
been  provided  by  Soudiem  and  is 
included  in  ^e  attached  appendix. 

Southern  also  states  that  it  would 
provide  the  service  fen-  each  shipper 
under  an  executed  transportation 
agreement  and  that  Southem  would, 
charge  ratea  and  abide  by  the  terms  and 
concUtiona  of  the  referenced 
tranqwrtation  rate  scfaedules. 

Comment  date:  Mardt  28. 1901.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  ol  this  notice. 


*  TtiU  notica  doM  not  provide  for  conaohdatian 
for  hearing  of  the  leveral  meltert  covered  herein. 


*  Theee  prior  notice  request*  are  not 
coneolidaled. 


Federal  Register  /  Vol.  56,  No.  36  /  Friday.  February  22.  1991  /  Notices 


7361 


Appendix 


Shippernanie 

Paak 

day.' 

ava 

annual 

Points  Of 

Start  up  data,  rate 
scfwdule 

Docttet  number 

Receipt 

Delivery 

Related  *  dockets 

CP91 -1 181 -000 

City  of  Cochran,  GA 

308 

308 

112.420 

1.055 

1,055 

385.075 

302 

302 

110,230 

1,407 

1.407 

513,555 

TX,  MS,  !>.  Al,  Off  Tx.  Off 
!>. 

TX.  MS.  LA,  AL,  Oft  TX.  Off 
!>. 

TX.  MS.  LA.  AL,  Off  TX.  Off 
LA. 

TX.  MS.  LA.  AL.  Off  TX  Off 
LA 

GA 

1-01-91  FT 

ST9 1-6373-000 

CP91-1 182-000 „ 

City  ot  Quincy.  Ft. 

AL. 

1-01-91,  R 

ST91  -fi37S-000 

CP01-1 183-000.- 

AL „.. 

AL 

ST91 -6372-000 
ST91-6351-O00 

CP91  -1 1 84-000 

City  ot  Ktouttrie,  GA 

1-01-91.  FT 

>  Quantities  are  8tx)wn  in  Met  unless  otherwise  indicated. 

•The  CP  doct(ot  coaesponds  to  applicant's  t>ian|jet  transportation  certificate.  H  an  ST  docket  is  shown.  120-day 


transportation  service  was  reported  in  t 


9.  Tom  Brown,  Inc. 

[Docket  No.  CP91-1117-000J 
February  11. 1991. 

Take  notice  that  on  February  1, 1991, 
Tom  Brown,  Inc.  (TBI],  P.O.  Box  2608, 
Midland,  Texas  79702-2608,  filed  in 
Docket  No.  CP91-1117-000  a  petition 
under  Rule  207  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.207)  for  a  declaratory  order 
requesting  that  the  Commission  disclaim 
jurisdiction  over  certain  facilities  that 
TBI  intends  to  construct  and/or  acquire 
in  Central  Wyoming.  IBI  contends  that 
the  facilities  constitute  non- 
jurisdictional  gathering  and  processing 
facilities  under  section  l(b]  of  the 
Natural  Gas  Act  (NGA). 

TBI  states  that  it  is  primarily  engaged 
in  the  exploration  for  a  production  of  oil 
and  natural  gas  and  owns  no  facilities 
subject  to  the  jurisdiction  of  the 
Commission.  TBI  proposes  to  construct 
and/or  acquire  certain  facilities  in  the 
Wind  River  Basin  of  Wyoming  for  the 
purpose  of  delivering  natural  gas  from 
fields  along  the  line  into  natural  gas 
transmission  lines  for  subsequent 
transportation  to  local  or  out-of-state 
markets.  TBI  states  that  its  ownership 
may  be  direct  or  indirect  through  a 
wholly  owned  subsidiary  with  no 
jurisdictional  facilities,  and  may  involve 
partners  with  no  jurisdictional  faciUties. 

TBI  states  that  it  owns  leases  in  the 
Muddy  Ridge,  PaviUion,  Poison  Creek, 
Fuller  and  Matador  Fields,  among  other 
fields,  in  the  Wind  River  Basin.  TBI's 
wells  in  the  Muddy  Ridge  and  Pavillion 
Fields  are  currently  connected  to  the 
gathering  system  of  Williston  Basin 
Interstate  Pipeline  Company  (Williston 
Basin).  TBI  states  that  since  1985, 
Williston  Basin  has  continued  to 
decrease  its  purchases  of  TBI's  gas  from 
these  fields,  and  currently  purchases 
less  than  10  percent  of  the  available 
production.  Williston  Basin  has 


temporarily  released  the  gas  in  excess  of 
its  takes,  and  TBI  has  attempted  to  sell 
the  production  it  owns  or  controls  on  the 
interstate  market  through  Williston 
Basin's  system.  However,  TBI  states  that 
Williston  Basin's  gathering  and 
transportation  rates  from  these  fields 
have  risen  to  levels  that  have  greatly 
depressed  the  wellhead  prices  of  TBI's 
gas. 

TBI  submits  that,  for  example,  under 
Williston  Basin's  current  tariff,  the 
maximum  rate  for  interruptible 
transportation  is  $.6562  per  dekatherm 
(dkt),  including  fuel,  to  which  Williston 
Basin  adds  a  gathering  charge  of  $.335 
(Maximum).  Thus,  TBI  states  that  it 
faces  a  maximum  transportation  fee  of 
nearly  $1.00  per  dkt  for  delivery  of  its 
gas  to  KN  Energy,  Inc.  (KN).  Colorado 
Interstate  Gas  Company  (CIG)  and 
Northern  Border  Pipehne  Company 
(Northern  Border],  after  which  the  gas 
must  bear  additional  transportation 
charges.  Although  WilHston  Basin 
discounts  certain  of  its  rates  at  certain 
times,  TBI  avers  that  these  discounts 
have  not  been  great  enough  to  induce 
significant  sales  of  gas  from  TBI's  wells. 
Because  of  these  transportation  and 
gathering  rates  under  current  marketing 
conditions,  it  is  stated  that  throughout 
most  of  the  year  TBI's  gas  would  yield  a 
wellhead  netback  price  of  $.05  to  $1.00 
per  MMBtu,  out  of  which  must  be 
deducted  significant  Indian  tribal 
severance  tax  and  royalty  payments. 
TBI  states  that  such  a  price  is 
unacceptably  low.  As  a  consequence, 
TBI  states  that  the  gas  from  the  Muddy 
Ridge  and  Pavillion  Fields  remains 
severely  curtailed. 

TBI  states  that  its  gas  in  the  Poison 
Creek,  Fuller  and  Matador  Fields  is  not 
dedicated  to  any  purchaser  or  gatherer, 
except  for  one  small  well  in  the  Poison 
Creek  Field  which  is  dedicated  to 
Williston  Basin  under  a  contract  that 
expires  in  March  1992.  TBI  states  that  it 


is  currently  drilling  in  each  of  these 
fields  and  expects  to  connect  any 
successful  wells  to  its  proposed 
gathering  system  when  it  is  constructed. 

The  facilities  that  TBI  proposes  to 
constructy  consist  of  (i)  A  network  of 
approximately  35  miles  of  3-inch  through 
10-inch  pipe  connecting  approximately 
fifty  wells  in  the  Muddy  Creek  and 
Pavillion  Fields,  (ii)  a  10-inch  pipeline 
traveling  generally  east  from  the 
Pavillion  Field  through  the  Poison  Creek, 
Fuller  and  Matador  Fields  and 
continuing  approximately  4  miles  past 
Matador  to  an  interconnection  with 
KN's  existing  gathering  system  in  the 
Madden  Field  area,  for  a  total  length  of 
approximately  46  miles,  and  (iii]  lateral 
lines  necessary  to  connect  wells  being 
drilled  in  the  Poison  Creek.  Fuller  and 
Matador  Fields.  TBI  states  that  it  would 
install  approximately  3,200  horsepower 
(hp)  of  field  compression  in  the  Pavillion 
Field  to  compress  the  gas  to  a  level 
necessary  to  enter  KN's  gathering  line, 
which  TBI  expects  to  be  approximately 
700  psig.  It  is  further  stated  that  Beld 
compression  may  also  be  required  in  the 
Poison  Creek,  Fuller  and  Matador  Fields 
for  the  same  reasons.  TBI  states  that  the 
gas  from  the  Muddy  Ridge  or  Pavillion 
Fields  will  not  be  processed  at  any  point 
prior  to  deUvery  to  the  transmission 
pipelines  and  will  be  subject  only  to 
mechanical  separation  of  liquids  in  the 
field. 

TBI  states  that  initially  it,  or  a  wholly- 
owned  subsidiary  with  no  jurisdictional 
facilities,  will  construct,  own  and 
operate  the  proposed  facilities  by  itself, 
if  necessary,  with  the  possible 
participation  of  a  minority  equity 
partner  having  no  other  pipeline 
operations.  TBI  submits  that  it  has  never 
owned  or  operated  pipeline  facilities 
and  is  pursuing  his  proposal  primarily  as 
a  means  to  relieve  the  curtailed  statue  of 
its  production  in  the  Muddy  Ridge  and 
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Pavillion  Fields  and  to  provide  market 
outlet*  fof  ga»  boa  the  Poison  Creek. 
Fuller  and  Matador  Fields.  TBI  states 
that  it  expcdi  that  all  gat  skies  will  be 
made  at  the  lntertx)nnections  with  the 
interstate  pipelines,  with  title  remaining 
with  TBI  or  other  producers  up  to  that 
point. 

TBI  beUevet  that  its  proposed 
facilities  fall  within  the  Commission's 
traditional  tests  set  forth  in  Farmland 
Industries,  /nc..  23  FERC 1 61.063  (1983). 
distinguishing  gathering  from 
jurisdictkinal  transmission  faciHties.  TBI 
states  that  application  of  the  primary 
function  test  to  its  proposed  facilities 
shows  them  to  be  traditional  gathering 
facilities,  it  is  sUted  that  the  facilities 
are  of  a  size  and  length  typical  of 
gathering  rather  than  transmission 
facilities,  being  no  longer  than  necessary 
to  bring  curtailed  gas  to  the  nearest 
appropriate  pipeline.  TBI  states  that  the 
proposed  fecilities  will  be  upstream  of 
any  processing  plants,  and  the  only 
compression  on  the  facilities  will  be 
incidental  to  gathering  and  only  to  meet 
the  pressure  requirements  of  the 
interconntcting  pipdines.  The  proposed 
facilities  will  ^so  be  located  entirely 
within  a  producing  area,  the  Wind  River 
Basin,  and  will  connect  TBTs  wdla 
along  most  of  it  length  and  dehver  gas 
into  a  gatketing  line.  Additionally.  TBI 
states  that  tht  proposed  fadhties  will  be 
owned  and  operated  by  producers  or 
other  parties  cwBing  no  jurisdictional 
pipelines. 

Tn  statts  diat  in  Amerada  Hess 
Corpontkm. etoL.il FERC f  61.  2B0 
(1000).  the  Comraissian  stated  that  it 
would  conaJder  the  changing  technical 
and  geographic  nature  of  eiqiloration 
and  prodnction  in  determining  whether 
facilities  were  gathering.  Althou^  the 
Commission  stated  that  it  would 
consider  these  factors  for  offshore 
facilities.  TBI  states  that  the  reasons  for 
these  considerations  siso  apply  to 
reaiote  onshore  facilities,  such  as  those 
in  the  Wind  River  Basin.  Similar  to 
offshore,  TBI  states  that  the  density  of 
transmission  lines  in  central  Wyoming  is 
light  and  gathering  lines  may  need  to  be 
significandy  longer  and  larger  than 
gathering  lines  in  more  highly  developed 
areas.  TBI  states  that  its  proposed 
facilities  shoi^  not  be  compared  inch- 
for-inch  and  mile-far-Biile  with  facilities 
in  other  areas,  (ust  as  offshore  pipelines 
should  not  b«  directly  compared  with 
pipelines  in  the  onshore  areas  of  Texas 
and  Louisiana,  f<v  example. 

Although  the  facUities  proposed  by 
TBI  may  cross  Williston  Basin's 
pipeline.  TBI  states  that  it  will  not  be 
eoonoraic  to  deliver  gas  to  Willistoo 
Basin  until  Williston  Basin's  rates  or 


rate  structure  is  changed.  Therefore,  TBI 
determinad  that  tha  nearest  pipeline 
interconnection  that  is  economically 
acceptable  to  KI^s  6- inch  line.  TBI 
states  that  the  proposed  Une  will  cross  a 
small  distribution  line  owned  by 
Northern  Gas  Company  (Northern  Gas), 
an  intrastate  pipeline  and  distribution 
company.  It  is  stated  that  Northern  Gas 
owns  other  pipelines  in  the  area,  all  of 
which  are  relatively  small  and  serve 
very  limited  markets.  TBI  states  that  the 
proposed  line  also  passes  near  a  6-inch 
gathering  line  owned  by  CIG  in  the  area 
of  the  Fuller  and  Matador  Fields. 
However,  TBI  anticipates  a  tower 
gathering  fee  on  KN's  hne  dian  on  CIG's 
line  and  has  determined  that 
interconnection  with  KN  is  economically 
more  attractive.  Therefore.  TBI  states 
that  the  proposed  hne  is  no  longer  d>an 
necessary  to  deliver  the  gas  to  die 
nearest  suitable  pipeline. 

TBI  states  that  the  configuration  of  the 
proposed  facilities  is  also  consistent 
with  the  gathering  function.  The 
proposed  facilities  will  be  located 
entirely  within  the  Wind  River  Basin 
producing  area  and  will  pass  dirougfa  at 
near  several  significant  producing  fields 
over  its  entire  length,  and  connect  with 
wells  in  these  fields  where  possible.  It  is 
stated  that  4te  line  will  extend  only  four 
miles  past  the  Matador  Field  and 
terminate  into  an  existing  gathering  Hne. 
According  to  TBI.  the  gas  gathered  by 
the  proposed  facilities  from  the  Muddy 
Ridge  emd  Pavillion  Fields  wiH  have  to 
be  treated  minimally  to  separate  liquids, 
and  will  not  have  to  be  processes  at  any 
point  prior  to  its  delivery  to 
transmission  pipelines.  TBI  expects  that 
the  gas  produced  from  its  other  fields 
along  the  tine  will  likewise  be  minimally 
treated  and  not  processed.  In  addition, 
the  proposed  compression  facilities  are 
necessary  to  raise  the  wellhead  pressure 
to  a  level  sufficient  to  permit  flow  into 
the  interconnecting  pipelines.  TBI  states 
that  the  location  of  tiie  compression  at  a 
point  upstream  of  the  terminus  of  the 
line  is  merely  a  result  of  sound 
engineering  practice  to  minimize  system 
costs  and  provide  for  maximum 
operating  efficiency. 

TBI  states  that  the  fact  that  not  all  of 
the  facilities  are  located  behind  tha 
compression  facilities — particularly 
where,  as  here,  compression  would  be 
needed  even  if  the  lines  were  of  de 
minimis  length — should  not  be 
dispositive  where  tha  facts  and 
circumstances  taken  as  a  whole 
demonstrate  that  the  primary  function  of 
the  facihties  m  to  collect  production  and 
deliver  it  to  transmission  pipelines.  TBI 
states  that  tha  Commission  has  held  that 
compression  that  is  incidental  to  tha 


gathering  and  processing  of  gas,  not 
intended  for  T""'"^'""  transmission,  is 
consistent  with  the  primary  function  of 
gathering. 

In  sum,  TBI  states  that  the  primary 
function  of  the  proposed  facilities  is 
gadiering.  The  proposed  line  will 
cormect  wells  over  most  of  its  lengtlu  the 
length  of  the  line  is  purely  a  function  of 
the  distance  from  the  production  area  to 
the  interconnecting  pipelines;  the  gas 
will  not  be  processed  and  compression 
is  incidental  to  gathering:  and  finally, 
construction  and  operation  of  the 
proposed  line  will  allow  reserves  that 
are  ciirrently  shut-in  or  severely 
curtailed  to  be  produced  at  reasonable 
prices. 

Comment  date:  March  4, 1991,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

10.  National  Fuel  Gas  Supply  Corp. 
[Docket  No.  CP81-11U-O00] 
February  11. 19S1. 

Take  notice  that  on  February  4, 1901, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  Ten  Ufayette  Square. 
Buffalo,  New  York  14203,  filed  an 
api^cation  in  Docket  No.  CP91-1128- 
000  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
facilities  in  two  of  its  existing 
underground  natural  gas  storage  fields, 
and  for  authority  to  abandon  certain 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

National  Furi  proposes  to  drill  four 
new  wells,  and  connect  those  wells  plus 
six  observation  wells  to  the  pipeline 
system  in  its  existing  storage  ^cility  in 
the  Collins  Storage  Field  located  in  the 
Town  <rf  Collins.  Erie  County,  New  York. 
National  Fuel  also  proposes  to  abandon 
1.400  feet  of  pipeline  in  the  Collins  Field 
and  replace  it  with  950  feet  of  pipeline  in 
a  new  location.  National  Fuel  further 
proposes  to  connect  thirty  existing  wells 
to  the  pipeline  system  tax  its  existing 
storage  facility  in  the  East  Branch 
Storage  Field,  McKean  and  Warren 
Counties,  Pennsylvania. 

It  is  indicated  that  certain  pipelines  to 
be  abandoned  in  connection  with  the 
East  Branch  field  improvements  are    . 
either  being  replaced  by  the  new 
facilities  or  sre  being  converted  to 
nonjurisdictional  productions  lines.  It  is 
also  taidicated  that  both  of  these  projects 
would  make  necessary  improvements 
that  would  allowr  National  Fuel  to  more 
efficiently  operate  its  storage  reservoirs 
and  better  serve  the  needs  of  its 
customers 


Natioaal  Fuel  estimates  that  the  cost 
of  the  Collins  Storage  Project  would  be 
$1,227,946  and  that  the  cost  of  the  East 
Branch  Storage  Project  would  be 
$1,752,340.  National  Fuel  indicates  that 
the  projects  would  be  financed  by 
hitemally-generated  funds  and/or 
interim  shOTt  term  loans. 

Comment  date:  March  4, 1991,  in 
accordance  with  Standaid  Paragraph  F 
at  the  end  of  this  notice 

11.  WilBams  Natural  Gas  Co. 

[Docket  No.  CP»l-1185-a00] 
February  12. 1991. 

Take  notice  thai  on  February  7, 1991, 
Wilhams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa.  Oklahoma  74101. 
filed  in  Docket  No.  CP91-lia5-O00  a 
prior  notice  request  with  the 
Commission  pursuant  to  9  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  to  replace  and 
relocate  certain  pipeline  facilities  for 
Boeing  Commercial  Airplane  Group 
(Boeing)  and  KPL  Gas  Service  (ICTL)  in 
Sedgwick  County,  Kansas,  under  die 
blaidcet  certificate  issued  in  Docket  No. 
CP82-479-0B0  pursuant  to  section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  public 
inspection. 

Specifically,  WNG  proposes  to 
replace  5,880  feet  of  an  18-inch  lateral 
pipeline  with  approximately  8,175  feet  of 
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16-inch  pipe  and  to  replace  end  rekwate 
meters  owned  by  Boeing  and  YFL  m 
Sedgwick  County  to  avoid  conflict  with 
Boeing's  planned  expansion  at  its 
existing  facility.  WNG  states  that 
natural  gas  deliveries  via  the  proposed 
replacement  facilities  would  not  exceed 
the  volumes  it  ciuTMidy  delivers  to 
Boeing  and  KPL.  WNG  estimates  that  it 
will  cost  $2,882  to  reclaim  the  IS-inch 
pipe  with  a  $5,253  salvage  volnme.  WNG 
also  states  that  Boeing  will  reimburse 
WNG  for  the  estimated  $556,200 
construction  cost  for  the  proposed 
facilities.  WNG  states  that  its  existii^ 
tariff  does  not  prohibit  this  change  and 
it  has  sufficient  capacity  to  accomplish 
the  specified  deliveries  without 
detriment  or  disadvantage  to  its  other 
customers. 

Comment  date:  March  29, 1991,  in 
accordance  wrdi  Standard  Paragraph  C 
at  the  end  of  this  notice. 

12.  NortiMm  NotwaliSas  Co,  INvWoo 
of  Enron  Coqp.,  Wotdieui  Natural  Gas 
Co.,  DtvisioB  of  Enron  GospL, 
Transwestem  Pipeline  Co..  Texas  Gas 
TtamauatiimOKp. 

(Docket  No.  CP91-1187-000,  CP91-1MB-000, 
CP91-118&-Oeo,  and  CPBl-llWWWq 
February  12, 1991. 

Take  notice  that  Applicants  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  SS  157.205 


and  284.223  of  the  Commission's 
Regulations  under  die  Natiu-al  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
the  blemket  certificates  issued  to 
Applicants  pursuant  to  section  7  of  trie 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  die  requests  ftiat  are  on  file  with 
the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  die  type  of  transportation 
service,  the  appropriate  transportaticwi 
rate  schedule,  the  peak  day.  avacage  day 
and  aannal  vohunes,  and  the  inHiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  die 
attached  appendix  A.  Applicants' 
addresses  and  transportation  blanket 
certificates  are  stKiwn  in  die  attached 
appendix  fi. 

Commeat  date:  March  28,  liOl.  in 
accardance  with  Standard  Para^-eph  G 
at  the  end  <rf  diis  notice. 


Time  pnoT  notice  Tctjimts  btg  ntrt 
consolidated. 


Docfcat  No.  <dato  «mD 


CP91 -1187-400 
(2-S-8I} 

cP9i-iies-ooe 
(2-a-9i) 

CP91-11BS-000 

(2-e-w) 

CP91 -1190-000 
(2-6-S1) 


e»iif)pm  naim  9fpti 


TraMSOoEMrgy 

UutmHi^  Co. 
(Martiatet). 
^9  Gas  MsfKtffinQ.  Inc. 
(Marlceter). 

OiyK  Qm  MadMting 
tkntod  Rwlnership 
OPnOum). 

Enron  Gas  Mariteting, 
Inc.  (MarttfltM). 


PeAdM, 

average  day, 

annual 

MMBtu 


50,000 
37,500 

18,250,000 
20,657 
15,483 
7,539.805 
50,000 
37,500 

18,250.000 

150.000 

38,000 

10.950,000 


Receipt  pointB ' 


(XA.. 


lA  OLA.  TX.  OTX 


AZ,  NM.OK.TX. 


•: 


AR,M,«,40r.LA,OLA. 
OH.TX.OnC 


'  Offshore  Louisiana  and  offshore  Texas  are  shorn  as  OLA  ani  OTX 


IMNvy  poinia 


OLA. 


lA,  KS.  OK,  TX„ 

OK 


lA.. 


Contract  date,  rate 
Ma,! 


ia-1-eo.  rr-i. 


12-1-ao,  rr-1, 

Intemjptftsle. 

tt-14-88.  ITS-t, 

krtemjptible. 

«-»-«r.T, 


HeMed  Soahal  and 
ttan-updale 


STB1-S737, 
12-1-«8L 

ST91-674a 
t2-1-«0. 

STM-ens, 

V^-SI. 

8TB1-flB«. 

i-a^ei. 


Appnoatfs  adSreas 

BlaNksi  docfcM 

HoUhem  Natural  Gas  Company, 

CP8a-435-000 

OMiian  «(  Eraon  Corpi,  1400 

Smith  filraat.  P.O.   Box   1188, 

Housioa  Texas  77251-1188. 

Texas  <tes  TeMwniaaton  Co<|»a- 

CP88-S86-000 

tkm.    3800    taderica    Siraai 

OiMnaixiro.  Kentucky  42301. 

GR8a-133-O00 

1400  Saritb  Street,  P.O.  Bw 

1188.   HouMon,  Twas  77251- 

1188. 

U.  »tatural  Gas  Hpaliia  Co.  of  America 

g]lockel  Nos.  CP81-1204-000,  and  CPU-iaoS- 
000] 

February  12, 1991. 

Take  notice  that  on  February  11, 1991, 
Natural  GasRpeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
lionbatd.  Iflinots  80148.  filed  in  the 
above-referenced  dockets  prior  aoQce 
requests  pursuant  to  ||  157.205  and 
284.223  of  the  Commission's  Regulations 


under  Ae  Netoral  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  its 
blanket  oer^kate  iesaed  in  Dodcet  No. 
CP8&-S82-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fiilly 
set  forth  in  the  requests  that  are  en  file 
writh  the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transactian.  incbidiag  the  identity  dl  the 
shipper,  the  typt;  of  transportation 

'  TheM  prior  notice  request*  ore  not 
consolidated. 
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service,  the  appropriate  tranaportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 


under  i  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Natural  and  is  summarized  in  the 
attached  appendix. 


Comment  date:  March  29, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


DocfcM  Na  (data  ««Q 

SNppw  twnw  (typ«) 

PMkdm. 

annual 
MMBlu 

Racalpt  potnis 

DaMvary  points 

Contract  data,  rala 

achadula.  aanttca 

typa 

Ralatad  docket, 
atartuodata 

CP91-1204-000 
(2-11-01) 

cm -1206-000 

CPC  hMwnatkjfial,  Inc. 
(EnHmm). 
BP  Qm  mc  (Martwtor).^ 

>^000 

2.000 

730.000 

150,000 

00,000 

21.900.000 

OK.  NE.  lA.  KS .„.. 

Vartoua. ~. 

H. _ 

Various 

2-21-00."  FTS. 
Rnn. 

1-15-90,'  rrs 

Intemjptible. 

STS1 -6863-000. 
11-1-00. 

ST01 -61 88-000. 

(2-1 1-n) 

12-1-00. 

>  Natural  slalaa  thai.  Mwugh  Iha  conkact  Mwandmant  datad  Saptembw  27,  1990,  provtdas  for  a  quantity  ol  5.000  MMBtu  par  day,  3,000  MMBtu  per  day  was 
aulhoftzad  undar  Oocfcat  Na  ST91 -2440-000.  Furtt«ar.  Natural  axplaina  that  ttia  inltM  aaivtca  waa  corivartad  to  authorization  undar  Part  284.  Subpart  G.  Section 
2e4.223(f>(l^>  punwant  to  Cowmlaalon  Ordars  526  mi  526-A.  affactiva  Octobar  1, 1990. 

'  Aa  amandad. 


14.  TeniMssee  Gas  Pipeline  Co. 

[Docket  Na  C3V1-1100-000] 
February  13, 1991. 

Take  notice  that  on  February  1, 1991, 
Tennessee  Gas  Pipeline  Company, 
(Tennessee),  P.O.  Box  2511.  Houston. 
Texas  77252,  filed  in  Docket  No.  CP91- 
1100-000  a  request,  as  supplemented 
February  12, 1991,  pursuant  to 
8S  157.205, 157.211  and  284.223  of  the 
Commission's  Regulations  and 
Tennessee's  blanket  authority  granted  in 
Docket  Nos.  CP82-413-000  and  CP87- 
115-000,  for  authorization  to  provide  an 
intemiptible  transportation  service  for 
Lockport  Energy  Associates,  LP. 
(Lockport),  an  end-user,  and  to  construct 
and  operate,  prior  to  commencement  of 
the  transportation  service,  certain  sales 
tap  facilities  co.isisting  of  dual  8'  hot 
taps.  3(X)  feet  of  8'  mlerconnecting 
pipeline,  anr!  meter  station  facilities,  to 
accommodate  the  delivery  of  the  natural 
gas,  all  a'l  more  fully  set  out  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

AppUcant  statea  that  it  proposes  (1] 
To  transport  natural  gas  for  Lockport 
from  receipt  points  located  in  Ljuisiana, 


and  (2)  to  deliver  the  gas  to  the  facilities 
to  be  built  in  Niagara  County,  New 
Yoiic  in  order  to  effectuate  deliveries  of 
gas  under  the  referenced  transportation 
agreement  for  Lockport.  Further, 
pursuant  to  a  transportation  agreement 
dated  January  30, 1991,  Tennessee 
proposes  to  transport  up  to  40,000  Dth  of 
natural  gas  per  day,  the  service  would 
be  provided  to  Lockport  under 
Tennessee's  Rate  Schedule  IT.  It  is 
stated  that  Lockport  would  reimburse 
Tennessee  one  hundred  percent  of  the 
construction  cost,  which  is  estimated  at 
$358,000. 

Comment  date:  April  1, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Algonquin  Gas  Transmission  Co.,  Texas 
Eastern  Transmission  Corp..  and  Natural 
Gas  Pipeline  Co.  of  America 

[Docket  Nos.  CP91-1221-000,  CP91-1222-<)0a 
CP91-1228-O0a  CP91-1231-000.  CP91-1232- 
000  and  CP91-1233-000] 

February  13, 1901. 

Take  notice  that  Applicants  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  88  157.205 
and  284.223  of  the  Commission's 


Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  imder 
the  blanket  certificates  issued  to 
Applicants  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  8  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix  A.  Applicant's 
addresses  and  transportation  blanket 
certificates  are  shown  in  the  attached 
appendix  B. 

Comment  date:  April  1, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  These  prior  notice  request*  are  not 
consolidated. 


Oocfcat  No.  (data  li.<«D 


Shipper  nama  (typa) 


Peak  day, 

average  day, 

annual 

MMBtu 


Racaipt  polnta 


Delivery  points 


Contract  date,  rata 

achedute,  aarvioa 

typa 


Related  docket  and 
Stan-update 


CP91-1221-000 
(2-11-01) 

CP91 -1222-000 
(2-11-91) 

CP91 -1226-000 
(2-11-91) 

CP91-1231-000 
(2-12-81) 


CoaatalCSaa  Mwfcating 
Company  (Marketer). 

Tervfgaaco  Corporation.. 


BHP  Gas  Marketing 
Company  (Marketer). 

Areadlan  Corporation 
(andHjaar). 


300.000 
300.000 

109.500.000 

3.000.000 

3.000.000 

1,095,000.000 

49.700 

49,700 

18.140.500 

16.000 

16,000 

5.840.000 


MA.  NJ 

MA.  NY.  CT,  NJ 

Various..- 

TX.  OK.  KS.  NM.  NE.  lA.. 


NJ. 
CT 
LA. 

NE 


10-16-00.  ATT-I 
Intemjptibla... 

2-2-00.  AIT-1 

Interruptit)le 

6-2-89  >.  IT-1 .... 
interruptKNe 

10-10-90  ».  FTS 
Firm 


ST91 -61 06-000. 
10-20-90. 

ST91-61 11-000, 
10-22-00. 

ST91 -6849-000, 
12-1-90. 

ST01-6476-000. 
12-10-90.» 
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Docket  No.  (data  llatl  \     SNppar 


CP91 -1232-000 
(2-12-9T) 

CP9t-l  239-080 
(2-U-«n 


Anoadte)  Ooiporatioa 
(and^iaat). 


lOo^potation 
(and^iaei). 


average  (uiy. 

annual 

MMBtu 


50,000 
25,0001 

9,ie5;8ee 

1AI0 

1.000 

365.000 


Receipl  polnta 


Various 

TX.0t^KaMM.14E.IA_ 


1  Am   ^am^^^^h^ 


Delivery  points 


Various.... .J 

UB 


Contract  data,  rata 
achedule, 
type 


(Mated  daokd  and 
Stan-update 


sm-tzMMa. 
12-10-oa. 

6T91-647T-000. 

t2-te-e9.« 


«A|HGnia1  ly-aB3<.a»  awwndad. 


10,  fMO,  pucauartio  the 


Apffficanfa  addraas 

eiarftel  docks* 

Algonquin   Qas  Transmission 

CP89-948-O00 

OwMpany,     1284     8«Miers 

FieM  Road,  Boaton,  Maaaa- 

chuaetts  Q213Su 

Natural  Gas  Pipaina  Company 

CPe9-5a2-ooo 

of  Amertea.  7tM  East  ZZnd 

StNat.     LootMKt     Wnala 

60148. 

Texaa  Entmn   "Uumatrnkm 

CP88-t36-000 

Corporatkm.     6400     Wesi- 

helmer    Court.    P.O.    fioa 

M42.      Kuueiaw,      Tm^ 

772St-M4^                           1 

16.  United  Gas  Pipe  liaa  Co. 

[Docket  Nos.  CP91-llfi2-a)a  CFQl-UaS-WO. 
C:P91-1194-000,  CP91-lig5-000,  CP91-lig6- 
OOa  CP91-1197-00a  CNl-UflB-«n.  CPM- 
1199-000] 

Febniaiyl3.1991. 

Take  notice  that  on  February  «,  ISBl. 
United  Gas  Pijte  line  Conpany 
(Applscaaf).  Post  Office  Box  1470, 
Houslon.  Texas  77251-147g.  filed  in  the 
respacti««  dadcelB  pdor  ooiioe  feqaeate 
puauant  to  |{  137205  and  284J33  of  dw 
Cmwntsirian's  BagolatiaoB  under  tlie 
Natural  Gas  Act  tat  aa^aaxabia  io 
transport  nalnsai  gas  on  faeiiatf  of 
various  riiippers  under  its  hiMtaket 
certificate  issued  In  Dod«el  No.  CP8t-^ 
000.  puouant  to  oecliaD  7  of  the  Natunl 
Gas  Act,  all  as  noBe  fuUy  set  forth  in  the 
prior  notice  neqnesta  mkiek  toe  on  file 
with  the  Commission  and  open  to  public 
inspection.' 


*  These  fitar  aetice  raquesls  are  <!«< 
consolidated. 


Information  applicable  to  each 
transaction,  includiog  &e  identity  aS  the 
shipper,  the  type  of  tramyortation 
service,  the  appropriate  traaajMulation 
rate  sdiedule,  tbe  peak  day.  average  day 
and  anaud  valuaaee,  aad  the  ioitiatien 
service  dates  and  nlatBd  docket 
nusbers  ai  the  12e^y  transactiens 
under  Sedien  284^23  flf  the 
Comnisskxf s  Be^datians,  kai  been 
provided  by  &e  ApfikmM  aad  is 
summarixed  in  the  attached  appewfix. 

Applicants  state  that  each  of  (he 
proposed  services  would  be  provided 
under  an  executed  transports  Son 
agreement,  and  that  Applicants  would 
charge  the  rates  and  abide  by  flie  terms 
and  conditions  of  tbe  referenced 
transportation  rate  schedules. 

Coauaeat-date:  April  1, 1991,  ia 
acoordaace  wiih  Standard  Paragraph  G 
at  the  end  of  (his  notice. 


Dooket  Na  (date  064 


CP91-1 192-000 
2-«-91 

C91-1 180-000 
2-8-91 

CP91-1't»4-<0e 
2-«-01 

CP91-1 195-000 
2-8-91 

-CP9t-44eS«W 
2-8-91 

CP91-1 197-000 
2-6-91 

CP91-11fl8-tD0 
2-6-01 

CP91 -1199-000 
2-8-01 


Shipper  name 


Eagto  ttaturalGas 
Company. 

Artda  CMigy  Marhatiixi 
Ca 

Enron  Oas  Mariteting, 

lac 

CtMron4l.SLA.hK 


CwswwarkGaa 
Galliaring  OorpecatiDa. 

Oryx  Gas  Mariteting 
timttad  Partnership. 

fltfyftlpalirw 


Rally  1 


Peak  Day.' 

aveiaea, 

annual 


2S.750 

25.798 

9.3ae.M0 

286.880 

206,000 

75,190,000 

515,000 

S4S/000 

187,398750 

103.000 

103,000 

37.595,000 

103,080 

103.000 

37,595,000 

61,800 

61,800 

22.557.000 

98.740 

5flino 

21.429.150 
58.710 
56.710 

21.429.150 


Baoalpt 


OntA.(3niA.T)(.AU 
MS. 

OnLA,ONlA.TX.M. 
US. 

On  LA.  Off  tA.  TX.au 
OntATXMS.. 


OntA.0»flA.TX,AU 
MB. 

OaLA.TK.MS 

TKOntA.... J 

TX.OnLA 


DeGverv 


Start  up,  date  /alq, 
schedula 


On  LA.  MS  .„ 

TK,AL.«IS.FUOel> 

TX  MS.  R,  Al. 

MS.ALn^OnLA 

OnLA.TK,1l(IS,  AL.n....; 
AU^i-TX.MS,  OnLA-.. 

AL,«l6.TK.OnLA 

ALMatXOnLA 

; 


1-3J81.  rre.... 

1-44-01.  ITS- 


f-1 1-01.  ITS 


RslBtBd  '  dookeSs 


1-V4-91.  ns.. 


t-18-«4,  ITS ( 

12-19-90.  ITS 

12-31-90.  ITS ._..-. 
12-28-90.  ITS  _ 


ST81 -081 -000. 
ST01-fi9>3-^000. 
CT81 -6992-000. 
STM -£590-000. 
ST»t-<e61-000 
ST91-6589-000 
ST91-6488-00D. 
ST91 -6466-000 


'OiantlliaasMalioianJwMMBmunloaanthwaiMlndkiated. 

•The  CP  dodut  oorraaponda  lo  ap(«canrs  ttankel  Iranaportatkm  certificata.  If  an  ST  docket  Is  afwwn.  120-day  IranspMtatioa  servicti  was  i^KMted  in  It 
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17.  Cokmdo  Intantate  G—  Co. 

(Docket  Na  CPn-1163-000] 
February  13, 1991. 

Take  notice  that  on  February  11, 1991, 
Colorado  Interstate  Gas  Company 
(QG).  Post  Office  Box  1087,  Colorado 
Springs,  Colorado  80044,  filed  in  Docket 
No.  GP91-11B3-000  a  request  pursuant  to 
8  §  157.20S  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  Golden  Gas  Energies,  Inc.  (Golden) 
under  QG's  blanket  certificate  issued  in 
Docket  No.  CPB6-580-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CIG  proposes  to  transport  on  an 
intemiptible  basis  up  to  10,000  Mcf  of 
natural  gas  on  a  peak  day.  10,000  Mcf  on 
an  averge  day,  and  3,200.000  Mcf  on  an 
annual  basis  for  Golden.  CIG  states  that 
it  would  perform  the  transportation 
service  for  Golden  under  CIG's  Rate 
Schedule  TI-1.  It  is  indicated  that  CIG 
would  receive  the  gas  at  numerous 
points  in  Colorado,  Wyoming, 
Oklahoma  and  Kansas,  for  deUvery  to 
one  point  in  Beaver  County,  Oklahoma. 

It  is  explained  that  the  service 
commenced  September  27, 1990,  under 
the  automatic  authorization  provisions 
of  Section  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST91-6e9.  CIG  indicates  that  no  new 
facilities  would  be  necessary  to  provide 
the  subject  service. 

Comment  date:  April  1, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

18.  Colorado  intostate  Gas  Ca 

(Docket  No.  CP91-1182-000] 
February  13, 1961. 

Take  notice  that  on  February  11, 1991. 
Colorado  Interstate  Gas  Company 
(QG),  Post  Office  Box  1087,  Colorado 
Spriiigs.  Colorado  80944,  filed  in  Docket 
No.  CP91-lia2-000  a  request  pursuant  to 
Si  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  Western  Gas  Processors,  Ltd. 
(Western),  a  mariceter,  under  CIG's 
blanket  certificate  issued  in  Docket  No. 
CP86-580-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

CIG  proposes  to  transport  on  an 
intemiptible  basis  up  to  50,000  Mcf  of 
natural  gas  on  a  peak  day.  10,000  Mcf  on 
an  averge  day,  and  365,000  Mcf  on  an 
annual  basis  for  Western.  CIG  states 
that  it  would  perform  the  transportation 
service  *or  Western  under  CIG's  Rate 


Schedule  TI-l.  It  is  indicated  that  CIG 
would  receive  the  gas  at  numerous 
points  in  Colorado,  Wyoming,  and 
Kansas,  for  delivery  to  one  point  in  Park 
County,  Wyoming. 

It  is  explained  that  the  service 
commenced  September  26, 1990,  under 
the  automatic  authorization  provisions 
of  (  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST91-670.  CIG  indicates  that  no  new 
facilities  would  be  necessary  to  provide 
the  subject  service. 

Comment  date:  April  1, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

19.  Texas  Gas  Transmission  Corp. 

(Docket  Na  CP91-1191-000] 
February  13, 1991. 

Take  notice  that  on  February  8, 1991. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.  O.  Box  1160, 
Owensboro,  Kentucky  42302,  filed  in 
Docket  No.  CP91-1191-000,  a  request 
pursuant  to  S§  157.205  and  157.212  of  the 
Regulations  under  the  Natural  Gas  Act 
to  add  a  new  delivery  point  to  Southern 
Indiana  Gas  and  Electric  Company 
(SIGECO)  in  Warrick  County,  Indiana, 
imder  the  authorization  issued  to  it  in 
Docket  No.  CP82-407-000  and  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  Texas  Gas  currently 
makes  natural  gas  sales  to  SIGECO 
pursuant  to  a  Service  Agreement  dated 
August  1, 1990.  The  proposed  new 
delivery  point  is  proposed  to  be  located 
on  Texas  Gas'  Slaughters-Montezuma 
12-inch  line  in  Warrick  County,  Indiana, 
and  would  enable  SIGECO  to  render 
natural  gas  service  to  an  area  of  its 
system  which  has  experienced  growth 
recently  and  is  expected  to  continue  to 
grow  in  the  future.  Texas  Gas  states  that 
the  area  has  and  is  continuing  to 
experience  load  growth  in  industrial, 
commercial  and  residential  end-uses.  It 
is  asserted  that  the  proposed  annual 
maximum  quantity  of  gas  to  be 
delivered  would  be  an  estimated 
2.500,000  MMBtu  with  an  estimated 
maximum  daily  delivery  of  40,000 
MMBtu.  Also,  the  addition  of  the  new 
delivery  point  would  not  result  in  an 
increase  in  SIGECO's  current  daily 
contract  demand.  Furthermore,  service 
to  SIGECO  through  this  new  delivery 
point  can  be  accomplished  without 
detriment  to  Texas  Gas'  other 
customers. 

Comment  date:  April  1, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


20.  United  Gas  Rpe  Line  Ca 

(Docket  No.  a>91-l  171-000) 
February  13. 1991. 

Take  notice  that  on  February  6, 1991. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478,  filed  in  Docket  No.  CP91-1171-000 
a  request  pursuant  to  \  157.205  of  the 
Conmiission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Arkla  Energy 
Marketing  Company,  a  marketer,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP88-6-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  states  that,  pursuant  to  an 
agreement  dated  February  12, 1988, 
under  its  Rate  Schedule  ITS,  it  proposes 
to  transport  up  to  206,000  MMBtu  per 
day  equivalent  of  natural  gas.  United 
indicates  that  the  gas  would  be 
transported  from  various  receipt  points, 
and  would  be  redelivered  in  various 
delivery  points  on  its  system.  United 
further  indicates  that  it  would  transport 
206.500  MMBtu  on  an  average  day  and 
75,190.000  MMBtu  annually. 

United  advises  that  service  under 
S  284.223(a)  commenced  December  6, 
1990,  as  reported  in  Docket  No.  ST91- 
6246. 

Comment  date:  April  1, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person, 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party,  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Conunission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
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and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91-4176  Filed  2-21-91;  8:45  am) 
BiLUNQ  cooE  srir-oi-ii 


[Docket  No.  RP72-1 10-053] 

Algonquin  Gas  Transmission  Co.; 
Filing  of  Report  of  Refund 

February  14, 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  February  8, 1991  tendered  for  filing  a 
Report  of  Refund  to  flow  through  to 
Algonquin's  customers  a  refund  received 
from  Texas  Eastern  Transmission 
Corporation  ("Texas  Eastern"). 

Algonquin  states  that  on  February  4, 
1991,  it  received  from  Texas  Eastern  a 
refund  in  the  amount  of  $42,642.18. 

Algonquin  states  that  the  $42,642.18 
refund  received  from  Texas  Eastern  is  a 
flow  through  of  Algonquin's  portion  of  a 
refund  made  to  Texas  Eastern  pursuant 
to  the  provisions  of  the  Federal  Energy 
Regulatory  Commission's 


("Commission")  "Order  Approving 
Settlement",  issued  December  31. 1986, 
approving  the  Stipulation  and 
Agreement  filed  on  October  23, 1986  in 
Docket  Nos.  CI64-26,  et  al. 

Algonquin  states  that  since  this 
amount  was  refunded  to  Algonquin  in 
relation  to  the  underdeliveries 
Algonquin  experienced  from  Texas 
Eastern,  such  refund  is  being  returned 
on  the  basis  of  the  calculated 
differences  between  each  individual 
customer's  curtailment  that  would  have 
occurred  had  Texas  Eastern  received 
the  Gulf  Oil  Corporation  ("Gulf) 
underdeliveries. 

Algonquin  further  states  that  such 
refund  method  is  the  same  as  that 
approved  by  the  Commission's  Orders 
dated  March  8, 1983,  October  3, 1983, 
April  9, 1984,  October  19, 1984,  April  19. 
1985.  November  13, 1985,  April  9, 1986. 
October  7, 1986,  February  5, 1987,  May 
15, 1987.  October  20, 1987.  March  17, 
1988,  October  11, 1988,  August  7, 1989, 
August  9, 1989,  September  1, 1989  and 
March  27, 1990  relating  to  Algonquin's 
Refund  Reports  filed  June  23, 1982,  July 
12, 1982,  February  5, 1983,  August  3, 
1983,  February  3, 1984,  August  1, 1984, 
January  29. 1985,  July  30, 1985.  January 
28. 1986,  July  29, 1986,  August  26, 1986, 
February  10, 1987,  May  15, 1987,  July  28. 
1987  January  27, 1988,  July  5. 1988, 
December  30, 1988,  July  5, 1989  and 
January  2. 1990  flowing  through  similar 
Gulf  refunds  from  Texas  Eastern. 

Algonquin  notes  that  a  copy  of  this 
filing  is  being  served  upon  each  affected 
party  and  interested  state  commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  February  22, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91^177  Filed  2-21-fll;  8:45  am] 
MLUNO  COOC  •717-41-H 


[Docket  Nos.  RP90-12-007  and  CPM-1«f: 
006] 

Colorado  interstate  Gas  Co.;  Tariff 
Filing 

February  14. 1991. 

Take  Notice  that  on  February  7. 1991. 
Colorado  Interstate  Gas  Company 
("CIG")  tendered  for  filing  the  following 
tariff  sheet  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  3: 

Ori^nal  Volume  No.  3: 

Substitute  First  Revised  Sheet  No.  97C 

CIG  states  that  the  purpose  of  this  filing  is 
to  comply  with  the  Commission's  letter  order 
of  January  31. 1991,  in  the  above-captioned 
proceedings  requiring  CIG  to  file  a  revised 
tariff  sheet  within  15  days  to  remove  the 
shipper  and  purchaser  liability  language 
originally  included  in  the  above-listed  tariff 
sheet. 

CIG  states  that  copies  of  its  filing  were 
served  on  all  holders  of  CIG's  FERC  Gas 
Tariff.  Original  Volume  No.  3. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  February  22, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  91-4178  Filed  2-21-91;  8:45  am| 

BILUNQ  COOE  C717-01-M 

[Docket  Na  RP90-1S6-000] 

Northwest  Pipeline  Corp.;  Response  of 
Norttiwest  Pipeline  Corp.  to  Protest  of 
Cascade  Natural  Gas  Corp. 

February  14, 1991. 

Take  notice  that  Northwest  Pipeline 
Corporation  (Northwest),  on  October  26. 
1990,  filed  information  pursuant  to  the 
Commission's  October  11. 1990,  order  in 
Docket  No.  RP90-186-000.  Northwest 
states  such  order  required  it  to  respond 
to  a  protest  of  Cascade  Natural  Gas 
Corporation  (Cascade). 

Cascade  protested  three  aspects  of 
Northwest's  filing:  (1)  Proposed 
provisions  in  its  records  preservation 
procedures,  limiting  the  retention  of 
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measureraent  data,  charts  or  »iinilar 
records  for  one  year,  (2)  proposed 
languags  limiting  to  ona  year  the 
correction  period  for  volume  calculation 
errors  and  the  correction  period  for 
adjustment  of  inaccuracies  found  in 
meter  testing,  and  (3)  the  nse  of 
"reasonable  intervals"  to  verify  tfte 
accnracy  of  meas  urement  equipment. 

Northwest's  October  28  filing 
addressed  each  aspect  of  Cascade's 
protest 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shotdd  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NR,  Washington. 
DC  20426.  in  accordance  with  H  385.214 
and  385.211  of  the  Commissioa's  Rules 
and  Regulations.  All  sudi  motions  or  ' 
protests  should  be  filed  on  or  before 
February  22. 199L  Protests  will  be 
considered  by  the  Commissioa  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  posoo  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  widi  the 
Commission  and  are  available  for  public 
mspection  in  the  public  reference  room. 
LolsD.CMlMiL 
SecTBtary 

IFR  Doc  91-4179  Filed  Z-21-01:  a:45  am| 
isnr-SMi 


(Dockat  No.  ilP91-68-0e31 

NorffnMst  Pipoino  Corp.;  Proposed 
Cttang*  In  FERC  On  Tariff 

Febnuiy  1<  1991. 

Take  notice  that  on  February  11. 1991. 
Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  filing  and 
acceptance  the  following  tariff  sheets  to 
be  a  part  of  its  FERC  Gas  TarifL 

First  Kevlsad  Vonnne  No.  1 

Substitute  Sixth  ReTised  Sheet  No.  12 
Second  Revised  Vohmw  So.  1 
First  Revised  Sheet  No.  15 

The  purpose  of  this  filing  is  to 
reinstate  the  pre-Docket  No.  RPQO-llS 
Fixed  SSP  Charges  into  Northwest's 
FERC  Gas  Tariff  in  compliance  with 
Ordering  Paragraph  (D]  of  the  Federal 
Energy  Regulatory  Commission  order 
issued  January  30, 1991  in  the  above 
docket 

Northwest  states  that  copies  of  this 
filing  is  being  mailed  to  Nordiwest's 
jurisdictional  customer  list  and  affected 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 


825  North  Capitol  Street  NE.. 
Washington.  DC  20428.  tai  accordance 
with  rules  214  and  211  of  the 
Commission's  Roles  of  Practice  and 
Procedure  (18  CFR  385utl4.  38&211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  February  22, 1901.  Protests 
will  be  considered  by  the  Commissioa  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Uis  D.  Cashell. 
Secretary. 

[FR  Doc.  91-41S2  Filed  2-21-01;  8:45  ami 
auJNO  COOK  sTir-ei-ii 


[Dockat  Na  ER91-242-000] 
PacfflCorp  Electric  Operations;  FHhig 

Febraaiy  5. 1991. 

Take  notice  that  PacifiCorp  Electric 
Operations  ("PacifiCorp").  on  February 
1. 1901.  tendered  for  filing,  in 
accordance  with  18  CFR  35.13  of  the 
Commission  Rules  and  Regulations, 
Third  Revised  Sheet  No.  3.0  superseding 
Second  Revised  Sheet  No.  3.0  (Index  of 
Utilities  Executing  Service  Agreements) 
of  PacifiCorp's  FERC  Electric  Tariff. 
Original  Volume  No.  5  (Tariff"),  a 
Transmission  Service  Agreement 
("Service  Agreement")  between 
PacifiCorp  and  The  City  of  Bountiful. 
Utah  ("Bountiful")  dated  November  20. 
1990. 

Under  the  terms  of  the  Service 
Agreement  PacifiCorp  will  provide  firm 
transmission  service  for  Bountiful  undw 
Service  Schedules  TS-2  and  TS-4  of  the 
Tariff. 

PacifiCorp  respectfully  requests, 
pursuant  to  18  CFR  35.11  of  the 
Commission's  Rules  and  Regulations, 
that  a  waiver  of  prior  notice  be  granted 
and  that  an  effective  date  of  March  1, 
1991  be  assigned  to  the  Service 
Agreement  this  date  being  consistent 
with  the  effective  date  detennined  in 
section  Z.1  of  the  Service  Agreement 

Copies  of  this  filing  were  supplied  to 
the  City  of  Bountiful  Light  &  Power,  the 
Public  Utility  Commission  of  Oregon 
and  the  Utah  Public  Service 
Comifoission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulation  Commission,  825 
North  Capitol  Street  NE ,  Washington, 


DC  20428i.  in  accordance  with  rules  211 
and  214  of  the  CoirnniMJon's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  On  or  before  February  20, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
beocune  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inflection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc  91-4180  Filed  2-21-91: 8:45  am) 
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Office  of  Hearings  and  Appeals 

Implemenlation  of  Special  Refund 
Procedures 

AQENCV.  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
action:  Notice  of  implementation  of 
special  refund  procedures. 

SUMMAWy;  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  two  settlement 
funds.  $3,764.93  plus  accrued  interest 
and  $287,933.71  plus  accrued  interest 
obtained  by  the  DOE  in  connection  with 
the  settlement  of  enforcement 
proceedings  involving  O'Neal's  Service 
Center  (O'Neal's)  and  Pester  Marketing 
Company  (Pester),  respectively. 
DATtS  AND  addresses:  Applications  for 
Refund  fi-om  these  settlement  funds 
must  be  filed  in  duplicate  within  90  days 
of  publication  of  this  Notice  in  the 
Federal  Register.  All  Applications 
should  refer  to  Case  No.  KEF-0117 
(O'Neal's)  or  Case  No.  KEF-0134 
(Pester)  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585. 
PON  FURTHER  INFCRSIATION  CONTACT: 

Richard  W.  Dugan,  Associate  Director. 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20685.  (202)  586-2860. 

8UPPt.EMENrARY  INFORMATION:  in 

accordance  with  the  procedural 
regulations  of  the  Department  of  En«gy 
(DOE),  10  CFR  205.282(c),  notice  is 
hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  c  t  below.  The 
Decision  relates  to  the  settlement  of 
enforcement  proceedings  involving 
O'Neal's  and  Pester.  The  proceedings 
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involved  O'Neal's  compliance  with  the 
Federal  Petroleum  Price  and  Allocation 
Regulations  in  its  sales  of  motor 
gasoline  during  the  period  August  1. 
1979  through  July  24. 1980  and  Fester's 
compliance  with  the  same  regulations  in 
its  sales  of  motor  gasoline  and/or  diesel 
fuel  during  the  period  November  1. 1973 
through  May  8. 1974.  The  DOE  is 
currently  holding  the  settlement  funds  in 
interest  bearing  escrow  accounts 
pending  distribution.  Proposed  Decision 
and  Orders  tentatively  establishing 
refund  procedures  and  soliciting 
comments  horn  the  public  concerning 
the  distribution  of  the  O'Neal's  and 
Pester  settlement  funds  were  issued  on 
November  14. 1988  (53  FR  46936 
(November  21, 1988))  and  on  June  27. 
1990  (55  FR  27678  (July  5. 1990)) 
respectively.  No  comments  were 
received  and  the  present  Decision 
adopts  the  proposed  procedures  as  final 
procedures. 

Applications  for  Refund  will  now  be 
accepted  provided  they  are  filed  in 
duplicate  no  later  than  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register. 

Applications  for  Refund  will  be 
available  for  public  inspection  between 
the  hours  of  1  p.m.  through  5  p.m.. 
Monday  through  Friday,  except  federal 
holidays  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  Room  lE-234. 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585. 

Dated:  February  14. 1991. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

February  14, 1991. 

Names  affirms:  O'Neal's  Service 
Center,  Pester  Marketing  Co. 

Dates  of  filing:  September  19, 1988, 
May  8, 1989. 

Case  numbers:  KEF-0117,  KEF-0134. 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE).  10  CFR  part  205,  subpart  V.  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  filed  petitions  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings 
and  Appeals  (OHA)  on  September  19, 
1988  and  May  8. 1989,  respectively.  In 
those  petitions,  the  ERA  requests  that 
the  OHA  formulate  and  implement 
procedures  for  the  distribution  of  funds 
received  from  O'Neal's  Service  Center 
(O'Neal)  and  Pester  Marketing  Company 
(Pester).  This  Decision  and  Order 
establishes  procedures  for  distributing 


these  funds  to  quaUfied  refund 
apphcants. 

I.  Background 

At  all  times  relevant  to  this 
proceeding,  Pester  was  a  "reseller- 
retailer"  of  motor  gasoline  and  diesel 
fuel,  while  O'Neal  was  a  "retailer"  of 
motor  gasoline,  as  those  terms  were 
defined  in  10  CFR  212.31.  Pester 
operated  86  outlets  located  in  Iowa, 
Missouri  and  Illinois.  O'Neal  operated  a 
single  retail  outlet  in  Corona,  California. 
During  the  period  of  federal  price 
controls,  both  firms  were  subject  to  the 
Mandatory  Petroleiun  Price  and 
Allocation  Regulations  set  forth  in  10 
CFR  parts  210,  211  and  212.  An  ERA 
audit  of  each  firm's  records  revealed 
possible  violations  of  the  provisions  of 
10  CFR  part  212.  subpart  F. 

An  ERA  audit  of  O'Neal's  records 
revealed  that  between  August  1. 1979 
and  July  24. 1980  (the  audit  period). 
O'Neal  committed  possible  price 
violations  with  respect  to  its  retail  sales 
of  motor  gasoline  in  violation  of  10  CFR 
212.93.  On  February  24, 1981.  the  ERA 
issued  a  Proposed  Remedial  Order 
(PRO)  to  Tom  O'Neal  d/b/a  O'Neal's 
Service  Center  alleging  that  the  firm  had 
overcharged  its  customers  and  that  Mr. 
O'Neal  was  personally  liable  for  the 
violations  and  should  remit  the  amount 
of  $7,310.55  plus  interest. 

Mr.  O'Neal  filed  a  Statement  of 
Objections  to  the  PRO  on  August  23. 
1981.  On  September  29. 1982,  the  DOE 
denied  the  Statement  of  Objections  and 
issued  the  PRO  as  a  final  Remedial 
Order  (RO).  Tom  O'Neal,  10  DOE 
H  83,011  (1982).  The  RO  was 
subsequently  affirmed  by  the  Federal 
Energy  Regulatory  Commission  on 
November  4. 1983.  Tom  ONeal,  25  FERC 
\  51,215  (1983).  affg  23  FERC  \  62,308 
(1983)  (Proposed  Decision).  In  July  1987, 
the  ERA  agreed  to  accept  $3,764.93  in 
full  settlement  of  O'Neal's  refund 
obligation  under  the  RO.*  See  July  30, 
1987  letter  from  Richard  L  Farman  of 
the  ERA  to  Randolf  W.  Katz,  Counsel  for 
O'Neal.  On  August  15. 1988.  the  final 
payment  was  received  by  the  DOE  and 
placed  in  an  escrow  account  maintained 
by  the  Department  of  the  Treasury.  This 
Decision  concerns  the  distribution  of  the 
funds  in  the  O'Neal  escrow  account 
plus  accrued  interest 

On  the  basis  of  an  audit  of  Fester's 
pricing  practices  during  the  period 
November  1, 1973  through  May  8, 1974 


(the  audit  period),  the  ERA  alleged  that 
Pester  had  violated  certain  applicable 
DOE  price  regulations  in  its  sales  of 
refined  petroleum  products  to  end-users 
and  two  resellers.  On  September  12, 
1980.  the  ERA  issued  a  Proposed 
Remedial  Order  (PRO)  (Case  No, 
730SO1236)  to  Pester  which  alleged 
overcharges  totalling  $590,887.55  in  sales 
of  diesel  fuel  and  regular,  premium  and 
Super  Bonus  gasoline.  Pester  filed 
objections,  and  on  February  11, 1985,  the 
OHA  issued  a  Decision  and  Order  in 
which  it  remanded  the  PRO  to  the  ERA 
with  instructions  to  recompute  or 
eliminate  the  amoimt  of  overcharges 
relating  to  Fester's  sales  of  Super  Bonus 
gasoline.  Pester  Derby  Oil  Co.,  12  DOE 
\  83,029  (1985)  [Pester  I).  On  August  13. 
1985.  the  ERA  issued  a  Revised 
Proposed  Remedial  Order  (RPRO)  in 
which  it  elected  to  eliminate  the  alleged 
overcharges  relating  to  sales  of  Super 
Bonus  and  premium  gasoline,  producing 
a  revised  total  overcharge  amount  of 
$271,595.60  plus  interest  50  Fed.  Reg. 
37726  (September  17, 1985).* 

Prior  to  the  issuance  of  the  RPRO, 
Pester  had  filed  for  bankruptcy  under 
Chapter  11  of  the  U.S.  Bankruptcy  Code. 
Pester  Marketing  Company,  Bankruptcy 
Case  No.  85-339-C,  (S.D.  Iowa  filed 
February  25. 1985).  In  the  bankruptcy 
proceeding,  the  DOE  submitted  a  Proof 
of  Claim  to  the  court  based  on  the  RPRO 
in  the  amount  of  $706,852.67.  which 
included  interest  on  the  overcharge 
figure.  On  June  2, 1988,  the  United  States 
Bankruptcy  Court  for  the  Southern 
District  of  Iowa  (Central  Division) 
approved  an  agreement  between  Pester 
and  the  DOE  under  which  the  DOE's 
claim  was  limited  to  $465,000  in  full 
settlement  of  the  remedial  order 
proceeding.  The  actual  amount  that  the 
DOE  received  imder  the  Pester 
reorganization  plan,  however,  was 
$287,993.71.  These  funds  are  being  held 
in  an  interest-bearing  escrow  account 
maintained  at  the  Department  of  the 
Treasury  pending  a  determination 
regarding  their  proper  distribution. 

On  November  14, 1988  and  July  27, 
1990  respectively,  the  OHA  issued 
Proposed  Decisions  and  Orders  (PDOs) 
setting  forth  tentative  plans  for  the 
distribution  of  the  O'Neal  and  Pester 
escrow  fimd  accounts.  In  order  to  give 
notice  to  all  potentially  affected  parties, 
a  copy  of  each  PDO  was  published  in 
the  Federal  Register  and  comments  were 
solicited.  53  FR  46936  (November  21. 


>  This  amount,  representing  one-half  of  the 
principal  overcharge  amount  of  $7,319.55  plus  a 
three  percent  penalty,  was  originally  offered  to  Mr. 
O'Neal  in  1982.  In  the  July  30, 1987  letter,  the  ERA 
acknowledged  that  Mr.  O'Neal  had  been  willing,  to 
accept  the  earlier  settlement  offer  in  1982  if  certain 
matters  had  been  clarified. 


*  On  May  8, 1986,  the  OHA  issued  a  Decision  and 
Order  in  which  it  remanded  the  RPRO  to  the  ERA 
with  instructions  to  explain  how  it  determined  the 
amounts  of  non-product  cost  increases  attributable 
to  Fester's  sales  of  regular  gasoline  and  diesel  fuel. 
Pester  Derby  Oil  Co..  14  DOE  1 83,022  (1986). 
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1988):  55  FR  27878  (July  5. 1990).  We 
have  received  no  connnents  regarding 
these  procednres.  In  this  Decision  and 
Order,  we  wiD  adopt  final  refund 
procedure*  for  the  distribution  of  the 
funds  in  the  O'Neal  and  Pester  escrow 
accounts. 

n.)wMictkn 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
OHA  may  formulate  and  implement  a 
plan  of  distribution  for  funds  received  as 
a  result  of  an  enforcement  proceeding. 
10  CFR  part  205,  subpart  V.  The  DOB 
policy  is  to  use  the  subpart  V  process  to 
distribute  such  funds.  For  a  more 
detailed  discussion  of  subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds 
obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement, 
9  DOB  1 82.553  (1982h  Office  of 
Enforcement.  9  DOE  \  8Z50e  (1981); 
Office  of  Enforcement,  8  DOE  \  82,597 
(1981)  [VicAers).  As  we  staled  in  both 
PDOs,  we  have  reviewed  the  records  in 
these  cases  and  have  determined  that  a 
subpart  V  proceeding  is  an  aj^ropriate 
medianism  for  distributing  the  O'Neal 
and  Pester  escrow  funds.  We  will 
therefore  grant  the  ERA'S  petitions  and 
assume  jiirisdiction  over  these  funds. 

m.  Final  Befund  Procedure* 

A.  Eligible  Claimants 

In  the  first  stage,  refund  monies  will 
be  distributed  to  those  parties  which 
were  directly  injured  in  transactions 
with  O'Neal  or  Pester.  As  discussed  in 
the  O'Neal  Proposed  Decision,  the 
potential  refund  claimants  against  the 
O'Neal  escrow  account  are  Limited  to 
retail  customers  (end-users)  who 
purchased  motor  gasoline  &om  O'Neal 
during  the  period  August  1. 1979  through 
July  24. 1980.  The  potential  claimants 
against  the  Pester  escrow  account  are 
wholesale  and/or  retail  customers  who 
purchased  regular  ^^de  motor  gasoline 
and/or  diesel  fuel  from  Pester  between 
November  1, 1973  and  May  8. 1974.  Alsa 
as  proposed  in  the  Pester  PDO,  refund 
claims  based  upon  retail  purchases 
made  at  Pesters  Station  Na  69  located 
in  BettendoriL  Iowa  and  Station  No.  812 
located  in  Shennandoah.  Iowa  will  not 
be  accepted  for  consideration.  This 
determination  is  consistent  with  the 
results  of  the  ERA  audit  which  found 
that  Pester  did  not  overcharge  its 
customers  at  these  two  outlets. 

1.  Showing  of  bijury 

As  we  noted  in  the  PD&O.  in  order  to 
be  eligible  for  a  refund,  an  applicant 
must  establish  that  it  was  injured  as  a 

result  of  the  consent  order  firm's 


overcharges.  See  10  CFR  20S.280. 
Claimants  against  the  Pester  escrow 
fund  account  who  resold  Pester  regular 
gasoline  or  diesel  fuel  and  who  do  not 
accept  the  small  claims  presumption 
described  below,  will  be  required  to 
make  a  detailed  showing  that  they  were 
injured  by  Pester's  alleged  overcharges. 
This  showing  will  generally  consist  of 
two  distinct  elements.  First  a  reseller 
claimant  will  be  required  to  show  that  it 
had  "banks"  or  luuecouped  increased 
product  costs  in  excess  of  the  refund 
claimed.'  Second,  because  a  showing  of 
banked  costs  alone  is  not  sufHcient  to 
establish  iniury.  a  claimant  must  provide 
evidence  that  market  conditions 
precluded  it  from  increasing  its  prices  to 
pass  through  the  additional  costs 
associated  with  the  alleged  overcharges. 
See  Vickers  Energy  Corp./Hutchens  Oil 
Co..  11  DOE  1 85.070  at  88.105  (1983). 
Such  a  showing  could  consist  of  a 
demonstration  that  a  firm  suffered  a 
competitive  disadvantage  as  a  result  of 
its  purchases  from  Pester.  See  National 
Helium  Co./ Atlantic  Richfield  Co.,  11 
DOE  f  85.257  (1984),  off  d  sub  nam. 
Atlantic  Richfield  Co..  v.  DOE.  618  F. 
Supp.  1190  (D.  Del.  1985). 

2.  Small  Claims  Presiunption 

We  shall  adopt,  as  proposed  in  the 
Pester  PD&O  a  presumption  that  a  firm 
which  resold  Pester  products  and 
requests  a  small  refund  was  injured  by 
the  alleged  regulatory  violations.  Under 
the  small  claims  presumption,  a  reseller 
seeking  a  refund  of  $5,000  or  less  will 
not  be  required  to  submit  evidence  of 
injury  beyond  documentation  of  the 
volume  of  eligible  Pester  products  that  it 
purchased  during  the  audit  period.  See 
Texas  Oil  and  Gas  Corp..  12  DOE 
^  85,069  at  88,210  (1984)  [TOCCO].  As 
we  have  noted  in  numerous  prior 
proceedings,  there  may  be  considerable 
expense  involved  in  gathering  the  types 
of  data  necessary  to  support  a  detailed 
claim  of  injury,  in  some  cases,  the 
expense  might  possibly  exceed  the 
expected  refund.  Consequently,  failure 
to  allow  simplified  application 
procedures  for  small  claims  could 
therefore  deprive  injured  parties  of  their 


*  CTaimanti  who  ttave  previously  ralied  upon 
their  banked  eotte  In  order  to  otrtain  refimd*  in 
other  (pedal  refund  proceeding*  thouU  aubtract 
thoee  refoada  from  the  canutati**  banked  coata 
submitted  in  this  proceeding  Sae  Hutky  Oil  Co./ 
Metro  OU  Product*.  Inc..  16  DOE  1 85.090  at  aai79 
(19897).  Addttioaally.  a  daiment  may  not  receire  a 
refund  for  any  month  in  which  it  has  a  negative 
cumulative  bank  (for  that  product)  or  for  any 
preceding  month.  See  Standard  Oil  (Indiana)/ 
Suburban.  Propane  Co*  Corp..  13  DOE  \  85,030  at 
88,062  (1985).  it  a  daimsnt  no  longer  has  record* 
showing  Its  banked  costs,  the  OHA  may  use  its 
discretion  to  allow  appcoximatioos  of  tliose  banks 
prepared  by  the  applicant.  Culf  Oil  Corp./Sturdy 
Oil  Co..  15  DOE  \  85.187  (1986J. 


opportimity  to  obtahi  a  refund. 
Furthermore,  use  of  the  small  claims 
presumption  is  desirable  in  that  it 
allows  the  OHA  to  process  the  large 
number  of  routine  refund  claims 
expected  in  an  efficient  manner.  * 

3.  End-user* 

In  accordance  with  prior  subpart  V 
proceedings  and  our  proposed  treatment 
of  end-users  in  the  O'Neal  and  Pester 
PD&O,  we  shall  also  adopt  the 
presumption  that  an  end-user  or 
ultimate  consumer  of  O'Neal  gasoline  or 
Pester  regular  gasoline  or  diesel  fuel 
whose  business  is  unrelated  to  the 
petroleum  industry  was  injured  by  the 
alleged  overcharges.  See  e.g..  TOGCO  at 
88.209.  End-user  claimants  need  only, 
document  their  purchase  volumes  to 
qualify  for  a  refund.  In  O'Neal's  case, 
the  DOE  audit  which  detected  the 
alleged  overcharges  revealed  that  all  of 
O'Neal's  customers  during  the  audit 
period  were  end-users.  Consequently  all 
claimants  against  the  O'Neal  settlentent 
fimd  will  (Mily  be  required  to  document 
the  volume  of  motor  gasoline  that  they 
purchased  from  O'Neal  during  the  audit 
period  to  qualify  for  a  refund.  The  DOE 
has  often  found  that  unlike  regulated 
firms  in  the  petroleum  industry,  end- 
user*  generally  were  not  subject  to  the 
price  controls  during  the  regulatory 
period.  They  were  therefore  not  required 
to  keep  records  that  would  show 
whether  they  passed  through  fuel  cost 
increases  to  their  customers. 

These  end-users  need  only  document 
their  purchase  volumes  from  O'Neal  or 
Pester  during  the  respective  audit  period 
to  make  a  sufficient  showing  that  they 
were  injured  by  the  alleged  overcharges. 

4.  Spot  Purchaser* 

As  proposed  in  the  Pester  PD&O,  we 
shall  adopt  a  rebuttable  presumption 
that  resellers  which  made  only  spot 
purchases  from  Pester  did  not  suiter ' 
Injury  as  a  result  of  those  purchases. 
Spot  purchasers  tend  to  have 
considerable  discretion  in  where  and 
when  to  make  purchases  and  therefore 
would  not  have  made  spot  market 
purchases  of  Pester  product  at  increased 
prices  unless  they  were  able  to  pass 
through  the  full  amount  of  the 
overcharges  to  their  own  customers.  See 
e.g.  Vickers.  8  DOE  at  85.396-97. 
Accordingly,  any  reseller  claimant  who 
was  a  spot  purchaser  must  submit 
specific  and  detailed  evidence  to  rebut 
the  spot  purchaser  presumption  ani 
establish  the  extent  to  which  it  was 


*  A  reseller  whose  porchaae  vohaaes  would 
generate  a  refuad  in  exeaaa  o(  Ifaa  small  claima 
threshold  may  timil  its  refund  claim  to  S5,000. 
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injured  as  a  result  of  its  spot  purcha8e(s) 
fi-om  Pester.* 

Calculation  of  Refund  Amounts 

As  proposed  in  both  the  O'Neal  and 
Pester  PD&O,  we  will  adopt  a  volumetric 
refund  presumption  in  order  to 
determine  the  potential  refund  amounts 
for  applicants  in  these  proceedings.  The 
volumetric  presimiption  treats  a  consent 
order  firm's  alleged  overcharges  as  if 
they  were  dispersed  equally  over  all 
gallons  Involved  in  the  transactions 
covered  by  the  settlement  agreement. 
This  presumption  enables  us  to 
determine  a  per  gallon  overcharge 
amount  The  volumetric  factor  for  the 
O'Neal  proceeding  is  $0.00678  per  gallon. 
We  computed  this  figure  by  dividing  the 
$3,764.93  settlement  amount  by  the 
555.012  gallon*  of  motor  gasoline  sold  by 
O'Neal  during  the  audit  period.  The 
volumetric  factor  for  the  Pester 
proceeding  is  $0.01134  per  gallon. 
Similariy,  this  figure  was  computed  by 
dividing  the  $287,993.71  settlement 
amount  by  the  25,395.967  gallons  of 
regular  gasoline  and  diesel  fuel  sold  by 
Pester  during  the  Pester  audit  period,  bi 
addition,  successful  claimants  in  both 
proceedings  will  receive  a  proportionate 
share  of  the  interest  that  has  accrued  in 
the  respective  escrow  accounts.* 

As  in  previous  cases,  we  are 
establishing  a  minimum  refund  amount 
of  $15.  We  have  found  through  otu' 
experience  that  the  cost  of  processing 
claims  in  which  refunds  for  amounts 
less  than  $15  are  sought  outweights  the 
benefits  of  restitution  in  those  instances. 
See  Exxon  Corp..  17  DOE  \  85,590  at 
69,150  (1986).  See  also  10  CFR  205.286(b). 
In  the  event  that  money  remains  after  all 
refund  claims  from  these  proceedings 
have  been  analyzed,  those  fimds  Vfill  be 
disbursed  in  accordance  with  the 
provisions  of  the  Petroluem  Overcharge 
Distribution  and  Restitution  Act  of  1986, 
15  U.S.C.  4501-4507. 


*  In  prior  proceeding*,  we  have  stated  thai 
refunds  will  be  approved  for  spot  purchasers  who 
demonstrate  that  (i)  They  madie  the  spot  purchases 
for  the  purpose  of  ensuring  a  supply  for  their  base 
period  customers  rather  than  in  anticipation  of 
fmancial  advantage  as  a  result  of  those  purchases, 
and  (ii)  they  were  forced  by  mail^  conditions  to 
resell  the  product  at  a  Ices  that  was  not 
subsequently  recouped  through  the  draw  down  of 
banked  costs.  See  Quaker  State  Oil  Refining  Corp./ 
Certified  Gasoline  Co..  14  DOE  1  85.485  (1986). 

*  The  volumetric  refund  presumption  is 
rebuttable.  Bccauae  tve  realize  that  the  impact  on  an 
individual  claimant  may  have  been  greater  than  the 
volumetric  amount  a  daimant  may  submit  evidence 
detailing  the  spedflc  overcharges  that  it  incurred  in 
order  to  be  eligible  for  a  larger  refund.  See  e.g.. 
Standard  Oil  Co.  (Indiana)/ Army  and  Air  Force 
Exchange  Sernce,  U  DOE  ]  es.019 11904). 


Refund  Application  Requirements 

We  will  now  accept  Applications  for 
Refund  from  individuals  and  firms  that 
purchased  motor  gasoline  from  O'Neal 
and/or  motor  gasoline  and  diesel  fuel 
from  Pester  during  the  respective  audit 
periods.  Hiere  is  no  *pecific  application 
form  that  must  be  used.  All  AppUcations 
for  Refund  should  include  the  following 
information: 

(1)  A  conspicuous  reference  to  Case 
Number  KEF-0117  (O'Neal)  or  KEF-0134 
(Pester)  and  th»  name  and  address  of  the 
applicant  during  the  period  for  which  the 
claim  is  filed,  as  well  as  the  name  to  whom 
the  refund  check  should  be  made  out  and  the 
address  to  which  the  check  should  be  sent; 

(2)  The  name,  title,  address  and  telephone 
number  of  a  person  who  may  l>e  contacted  by 
OHA  for  additional  information  concerning 
the  Application; 

(3)  The  manner  in  which  tlie  applicant  used 
the  Pester  Motor  gasoline  and/or  diesel  fuel 
i.e.,  whether  the  applicant  was  a  reseller, 
retailer,  end-user,  eta; 

(4)  A  monthly  schedule  of  the  number  of 
gallons  that  the  applicant  purchased  from 
O'Neal  or  Pester  during  the  refund  period 
(August  1. 1979— luly  26, 1980  for  O'Neal, 
November  1, 1973 — May  8. 1974  for  Pester); 
parties  whidi  purchased  both  motor  gasoline 
and  diesel  fuel  from  Pester  should  submit 
separate  schedules  for  each  product; . 

(5)  If  the  applicant  is  ■  reseller  requesting  a 
refund  in  excess  of  $5,000  bom  the  Pester 
escrow  fund,  it  must  submit  all  relevant 
material  necessary  to  support  its  claim  in 
accordance  with  the  injury  requirements 
outlined  above; 

(6)  If  the  applicant  was  or  is  in  any  way 
affiliated  with  either  O'Neal  or  Pester,  an 
explanation  of  the  natiuv  of  that  affiliation; 

(7)  A  statement  as  to  whether  there  was  a 
change  in  ownership  of  the  applicants'  firm 
during  or  since  the  refund  period(8).  If  there 
was  such  a  change  in  ownership,  the 
applicant  must  submit  a  detailed  explanation 
as  well  as  provide  the  names  and  addresses 
of  the  previous  or  subsequent  owners; 

(B)  A  statement  as  to  whether  the  claimant 
is  or  hat  l>een  involved  in  any  DOE 
enforcement  proceedings  or  private  actions 
filed  under  section  210  of  the  Economic 
Stabilization  Act  If  these  actions  have  been 
concluded,  the  applicant  should  furnish  a 
copy  of  the  final  order  issued  in  the  matter.  If 
the  action  is  still  in  progress,  the  applicant 
should  briefly  de6cril>e  the  action  and  its 
current  status.  The  applicant  must  inform 
OHA  of  any  change  in  status  while  its 
Application  for  Refund  is  pending.  See  10 
CFR  205.9(d); 

(9)  A  statement  as  to  whether  the  applicant 
or  a  related  firm  has  filed  any  other 
Application  for  Refund  in  either  proceeding: 

(10)  A  statement  as  to  whether  the 
claimant  or  a  related  firm  has  authorized  any 
other  individual[s)  to  file  an  Application  for 
Refund  on  the  claimant's  behalf  in  either 
proceeding;  and 

(11)  Hie  following  statement  signed  by  the 
appUcant  or  a  responsible  official  of  the 
business  or  organization  claiming  the  refund: 


"I  swear  (or  affirm)  that  the  information 
submitted  is  true  and  accurate  to  the  best  of 
my  knowledge  and  l>eliel  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  Federal  Government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  IB  U,S.C  1001." 

Applications  for  Refund  should  be 
sent  to:  O'Neal's  Service  Center  Refund 
Proceeding  OR,  Pester  Marketing 
Company  Refimd  Proceeding.  Case  No. 
KEF-0117  or  KEF-Ol'M,  Office  of 
Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Avenue. 
SW..  Washington,  DC  20585.  All 
applications  must  be  filed  in  duplicate 
and  postmarked  within  90  days  from  the 
date  of  publication  of  this  Decision  in 
the  Federal  Register.  A  copy  of  each 
Application  will  be  available  for  public 
inspection  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals. 
..Any  claimant  that  believes  that  its 
Application  for  Refund  contahis 
confidential  information  must  submit 
two  additional  copies  of  the  application 
in  which  the  confidential  information  is 
deleted,  together  with  a  statement 
specifying  why  the  information  is 
confidential. 

//  is  therefore  ordered  that  (1) 
Applications  for  Refund  from  the  funds 
remitted  to  the  Department  of  Enei^gy  by 
O'Neal's  Service  Center  pursuant  to  the 
agreement  finalized  on  Jidy  30, 1987,  may 
now  be  filed. 

(2)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Pester  Marketing  Company 
pursuant  to  the  agreement  finalized  on 
June  2, 1986,  may  now  be  filed. 

(3)  All  Applications  for  Refund  must 
be  filed  no  later  than  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register. 

Dated:  February  14. 1991. 
Geoige  B.  Bieznay, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  91-4279  Filed  2-21-81;  8:45  am) 

BIUJNO  CODE  •4sb-01-M 


Proposed  Implementation  of  Special 
Refund  Procedure* 

.*•■ 
aoency:  Office  of  Hearings  and         \«;*.  ) 

Appeals,  Department  of  Energy.  "  '1 

action:  Notice  of  proposed  . 

implementation  of  special  refund  1 

procedures.  

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  annoimces  the  proposed 
procedures  for  disbursement  of 
$15,000,000,  plus  accrued  interest  in 
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alleged  crude  oil  and  refined  petroleum 
product  violation  amounts  obtained  by 
the  DOE  under  the  terms  of  a  settlement 
agreement  entered  into  with  ACX] 
Acquisition  Corp..  Case  No.  LEF-0003. 
The  OHA  has  tentatively  determined 
that  $3,620,649.  plus  accrued  interest, 
will  be  distributed  in  accordance  with 
the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  and  that  the  remaining 
$11,379,351,  plus  accrued  interest,  will 
be  distributed  to  customers  who 
purchased  refined  petroleum  products 
from  Clarlc  Oil  ft  Refining  Corp.  during 
the  period  August  19, 1973  through 
January  27, 1981. 

OATI  AND  AOORISS:  Comments  must  be 
filed  in  duplicate  within  30  days  of 
publication  of  this  notice  in  the  Federal 
Register,  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue  SW.,  • 
Washington,  DC  20585.  All  comments 
should  display  a  reference  to  case 
number  LEF-0003. 

FOM  FURTHER  INFORMATION  CONTACT 

Thomas  O.  Mann,  Deputy  Director, 
Roger  Klurfeld.  Assistant  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue  SW., 
Washington,  DC  20535,  (202)  586-2094 
(Mann);  586-2383  (Klurfeld). 

SUPFLCMCNTARY  INFORMATION:  In 

accordance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  to  eUgible  claimants 
$15,000,000,  plus  accrued  interest, 
obtained  by  the  DOE  under  the  terms  of 
a  settlement  agreement  entered  into 
with  AOC  Acquisition  Corp.  (AOC)  on 
November  25. 1988.  The  funds  were  paid 
by  AOC  towards  the  settlement  of 
alleged  violations  of  the  DOE  price  and 
allocation  regxdations  relating  to 
transactions  by  Apex  Oil  Co.  (Apex). 
Clark  Oil  &  Refining  Corp.  (Clark), 
Novelly  Oil  Co.,  Goldstein  Oil  Co.,  and 
Apex  Holding  Co.  involving  the  sale  and 
marketing  of  crude  oil  and  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 1981 
(the  settlement  agreement  period). 

The  OHA  has  proposed  to  divide  the 
AOC  settlement  agreement  fund  into 
two  different  refund  pools  based  on 
alleged  crude  oil  overcharges  and 
alleged  refined  petroleum  product 
overcharges. 

For  the  crude  oil  refund  pool 
($3,620,649  plus  accrued  interest),  the 
OHA  has  tentatively  determined  to 


distribute  these  funds  in  accordance 
with  the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  51  Fed.  Reg.  27899 
(August  4. 1986)  (the  MSRP).  Under  the 
MSRP,  crude  oil  overcharge  monies  are 
divided  between  the  federal 
government,  the  states,  and  injured 
purchasers  of  refined  petroleum 
products.  Refunds  to  the  states  would  be 
distributed  in  proportion  to  each  state's 
consumption  of  petroletmi  products 
during  the  price  control  period.  Refunds 
to  eligible  purchasers  would  be  based 
on  the  number  of  gallons  of  petroleum 
products  which  they  purchased  and  the 
degree  to  which  they  can  demonstrate 
injury. 

With  respect  to  the  refined  product 
refund  pool  ($11,379,351  plus  accrued 
interest),  the  OHA  has  tentatively 
determined  to  distribute  these  funds  in 
two  stages.  In  the  first  stage,  we  will 
accept  claims  from  identifiable 
purchasers  of  petroleum  products  from 
Clark  who  may  have  been  injured  by  the 
alleged  overcharges.  The  specific 
requirements  which  an  applicant  must 
meet  in  order  to  receive  a  refund  are  set 
out  in  Section  V  of  the  Proposed 
Decision.  Claimants  who  meet  these 
specific  requirements  will  be  eligible  to 
receive  refunds  based  on  the  number  of 
gallons  of  refined  petroleum  products 
which  they  purchased  from  Clark. 

If  any  funds  remain  in  the  refined 
product  refund  pool  after  valid  claims 
are  paid  in  the  first  stage,  they  may  be 
used  for  indirect  restitution  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15 
U.S.C.  4501-07. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  pubhc 
notice  will  be  provided  prior  to  the 
acceptance  of  claims.  Any  member  of 
the  public  may  submit  written  comments 
regarding  the  proposed  refund 
procedures.  Commenting  parties  are 
requested  to  provide  two  copies  of  their 
submissions.  Comments  must  be 
submitted  within  30  days  of  pubhcation 
of  this  notice  in  the  Federal  Register  and 
should  be  sent  to  the  address  set  forth  at 
the  beginning  of  this  notice.  All 
comments  received  in  this  proceeding 
will  be  available  for  public  inspection 
between  the  hours  of  1  p.m.  and  5  p.m., 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  room  lE-234, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 


Dated:  Februaty  15, 1991. 
Gaoti*  B.  BnxBay. 

Director,  Office  of  Hearings  and  Appeals. 
February  15, 1991. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Names  of  firms:  Apex  Oil  Co..  Apex 
Holding  Co.,  Clark  Oil  ft  Refining  Corp.. 
Goldstein  Oil  Co..  Novelly  Oil  Co. 

Date  of  filing:  November  3. 1989. 

Case  number.  LEF-0003. 

On  November  3, 1989,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA), 
to  distribute  the  funds  which  AOC 
Acquisition  Corp  (AOC)  remitted  to  the 
DOE  pursuant  to  a  settlement  and 
release,  dated  November  25. 1988, 
between  the  DOE  and  AOC  AOC  has 
remitted  $15,000,000  pursuant  to  the 
settlement,  to  which  $2,718,280  in 
interest  has  accrued  as  of  December  31, 
1990.  In  accordance  with  the  provisions 
of  the  procedural  regulations  at  10  CFR 
part  205,  subpart  V  (Subpart  V),  the  ERA 
requests  in  its  Petition  that  the  OHA 
establish  special  procedures  to  make 
refunds  in  order  to  remedy  the  effects  of 
alleged  regulatory  violations  which  were 
resolved  by  the  AOC  settlement 
agreement.  This  Proposed  Decision  and 
Order  sets  forth  the  OHA's  plan  to 
distribute  these  funds. 

L  Background 

In  1981,  Apex  Oil  Company  (Apex)    ■ 
acquired  the  Clark  Oil  ft  Refining 
Corporation  (Clark)  through  its  wholly- 
owned  subsidiary.  Apex  Holding 
Company  (AHC),  a  Missouri 
corporation.  At  thb  time  of  the 
acquisition.  Apex  was  a  partnership 
owned  entirely  by  two  Missouri 
corporations,  Novelly  Oil  Company 
(Novelly]  and  Goldstein  Oil  Company 
(Goldstein). 

Between  1984  and  1987  the  ERA 
issued  six  Proposed  Remedial  Orders 
(PROs)  in  the  matter  of  Apex  (Case 
Number  6COX00257);  Clark  and  Apex 
(Case  Number  RCKH00300);  and  Clark. 
Apex,  Novelly,  Goldstein,  and  AHC 
(Case  Numbers  RCKH016A1. 
RCKHOOlAl,  RCKBOOlOl,  and 
RCKLOOOAl).  The  ERA  issued  the  PROs 
in  each  of  the  cases  cited  above  for 
alleged  violations  of  the  Federal 
petroleum  price  and  allocation 
regulations.  Objectives  were  filed  with 
the  OHA  in  eacii  case.  A  Remedial 
Order  was  issued  by  OHA  on  October 
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10, 1985.  for  RCKH00300.  See  Clark  Oil 
a  Refining  Corp.,  13  DOE  1 83,039  (1985). 
Another  Remedial  Ordep  was  issued  on 
February  18, 1988.  for  6COX00257.  See 
Apex  Oil  Co..  17  DOE  1 83,004  (1988). 

In  1987,  various  bankruptcy 
proceedings  were  commenced  by  the 
companies  involved  in  these  cases. 
These  proceedings  were  subsequently 
consolidated,  and  on  Auust  30, 1988,  the 
various  debtors  filed  a  motion  for 
approval  for  the  AOC  Acquisition 
Corporation  (AOC)  to  purchase  their 
assets.  The  DOE'S  objection  to  the 
acquisition  was  withdrawn  following  an 
agreement  dated  November  25, 1988. 
between  AOC  and  DOE  to  setUe  all  of 
the  DOE'S  claims  based  on  the  six  PROs 
for  alleged  regulatory  violations  during 
the  period  August  19, 1973  through 
January  20, 1981  (the  AOC  settlement 
agreement  period).  On  August  3, 1989, 
OHA  dismissed  all  pending  proceedings 
involving  the  four  PROs  and  two 
Remedial  Orders. 

Pursuant  to  the  settlement  agreement 
AOC  remitted  $15,000,000  to  the  DOE.  to 
which  $2,718,260  in  interest  has  accrued 
as  of  December  31, 1990.  Therefore,  a 
total  of  $17,718,280  (the  AOC  settlement 
agreement  fund)  is  available  for 
distribution  through  subpart  V.  These 
funds  are  being  held  in  an  interest- 
bearing  escrow  account  maintained  at 
the  Department  of  the  Treasury  pending 
a  determination  regarding  their  proper 
distribution. 

n.  Jurisdictioii  and  Authority 

The  subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  of 
funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  subpart  V  process  to 
distribute  such  funds.  For  a  more 
detailed  discussion  of  subpart  V  and  the 
authority  of  OHA  to  fashion  procedures 
to  distribute  refunds,  see  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1966. 15  U.S.C.  4501  et  seq..  Office 
of  Enforcement.  9  DOE  \  82.508  (1981). 
and  Office  of  Enforcement.  8  DOE 
\  82.597  (1981)  [Vickers). 

We  have  considered  the  ERA's 
petition  that  we  implement  a  subpart  V 
proceeding  with  respect  to  the  AOC 
settlement  agreement  fund  and  have 
determined  that  such  a  proceeding  is 
appropriate.  This  Proposed  Decision  and 
Order  sets  forth  the  OHA's  tentative 
plan  to  distribute  this  fund. 

ni.  Division  of  the  Apex  Consent  Order 
Fund 

The  PRO  issued  to  ^fex  alone, 
6COX00257,  alleged  that  Apex  violated 
l)OE  regulations  by  failing  to  property 


certify  the  crude  oil  it  sold  in  various 
transactions,  and  by  charging  prices  in 
excess  of  its  permissible  average 
markup.  The  Remedial  Order  issued  by 
OHA  on  February  18, 1988,  determined 
that  these  violations  amounted  to 
$3,620,649.  Because  these  violations 
were  fully  adjudicated  in  the  Remedial 
Order,  we  believe  that  it  is  most 
equitable  to  direct  $3,620,649.  plus 
accrued  interest,  of  the  AOC  settlement 
agreement  fund  into  a  crude  oil  refund 
pool. 

The  remaining  mOs  alleged 
numerous  violations  of  DOE  regulations 
governing  the  sale  of  refined  petroleum 
products.  During  the  period  of  petroletmi 
price  controls,  the  ERA  conducted 
several  audits  of  Qark's  operations  to 
determine  its  compliance  with  the  DOE 
regulations.  As  a  result  of  these  audits, 
the  ERA  issued  Notices  of  Probable 
Violation  (NOPVs)  alleging  that  Clark 
had  not  complied  with  the  refiner  price 
regulations  in  its  refined  product  sales. 
Although  the  total  amount  of  violations 
alleged  exceeded  $150,000,000,  the  major 
issues  had  not  as  yet  been  fully  resolved 
at  the  time  of  settlement  agreement 
between  the  DOE  and  AOC.  Therefore, 
we  will  direct  the  remaining  $11,379,351, 
plus  accrued  interest  of  the  AOC 
settlement  agreement  fund  into  a  refined 
product  refund  pool. 

rv.  Proposed  Crude  Oil  Refund 
Procedures 

A.  Crude  Oil  Refund  Policy 

The  portion  of  the  AOC  settlement 
agreement  monies  in  the  crude  oil  pool 
will  be  distributed  in  accordance  with 
the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil 
Cases,  51  FR  27899  (August  4. 1986)  (the 
MSRP).  The  MSRP  was  issued  as  a 
result  of  a  court-approved  Settlement 
Agreement  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation,  653  F.  Supp.  108  (D.  Kan.),  6 
Fed.  Energy  Guidelines  1 9a509  (1986) 
(the  Stripper  Well  Settiement 
Agreement).  The  MSRP  establishes  that 
40  percent  of  the  crude  oil  overcharge 
funds  will  be  refunded  to  the  federal 
government  another  40  percent  to  the 
states,  and  up  to  20  percent  may  be 
initially  reserved  for  the  payment  of 
claims  by  injured  parties.  The  MSRP 
also  specifies  that  any  monies  remaining 
after  all  valid  claims  by  injured 
purchasers  are  paid  be  disbursed  to  the 
federal  government  and  the  states  in 
equal  amounts. 

The  OHA  has  utilized  the  MSRP  in  all 
subpart  V  proceedings  involving  alleged 
crude  oil  violations.  See  Order 
Implementing  the  MSRP,  51  FR  29689 
(August  20, 1986).  This  Order  provided  a 


period  of  30  days  for  the  filing  of 
comments  or  objections  to  our  proposed 
use  of  the  MSRP  as  the  groundwork  for 
evaluating  claims  in  crude  oil  refund 
proceedings.  Following  this  period,  the 
OHA  issued  a  Notice  evaluating  the 
numerous  comments  which  it  received 
pu&iant  to  the  Order  Implementing  the 
MSRP.  litis  Notice  was  published  at  52 
FR  11737  {^ril  10, 1987)  (the  April  10 
Notice). 

The  April  10  Notice  contained 
guidance  to  assist  potential  claimants 
wishing  to  file  refund  applications  for 
crude  oil  monies  under  the  subpart  V 
regulations.  Generally,  all  claimants 
would  be  reqtiired  to  (1)  Doctmnent  their 
purchase  voltimes  of  petroleum  products 
during  the  August  19. 1973  through 
January  27, 1981  crude  oil  price  control 
period,  and  (2)  prove  that  they  were 
injured  by  the  alleged  crude  oil 
overcharges.  We  also  specified  that  end- 
users  of  petrolemn  products  whose 
businesses  are  imrelated  to  the 
petroletmi  industry  will  be  presumed  to 
have  been  injured  by  the  alleged  crude 
oil  overcharges  and  need  not  submit  any 
additional  proof  of  injury  beyond 
doctimentation  of  their  purchase 
volumes.  See  City  of  Columbus,  Georgia, 
16  DOE  \  85,550  (1987).  Additionally,  we 
stated  that  crude  oil  reftinds  would  be 
calculated  on  the  basis  of  a  per  gallon 
(or  "volumetric")  refund  amoimt  which 
is  obtained  by  dividing  the  crude  oil 
refund  pool  by  the  total  consumption  of 
petroletim  products  in  the  United  States 
during  the  crude  oil  price  control  period. 
The  OHA  has  adopted  the  refund 
procedures  outiined  in  the  April  10 
Notice  in  numerous  cases.  See,  e.g.. 
Shell  Oil  Co..  17  DOE  |  85,204  (1968) 
[Shell);  Mountain  Fuel  Supply  Co.,  14 
DOE  ^85,475  (1986)  (Mountain  Fuel). 

B.  Refund  Claims 

We  propose  to  adopt  the  DOE's 
standard  procedures  to  distribute  the 
crude  oil  portion  of  the  AOC  settiement 
agreement  fund.  As  mentioned  above, 
$3,620,649.  plus  accrued  interest  is  the 
amoimt  covered  by  the  crude  oil  portion 
of  this  Proposed  Decision.  We  have 
chosen  to  initially  reserve  twenty 
percent  of  these  funds,  or  $724,129.80. 
plus  accrued  interest  for  direct  refunds 
to  claimants  in  order  to  ensure  that 
sufficient  funds  will  he  available  for 
injured  parties.  This  reserve  figure  may 
later  be  reduced  if  circumstances 
warrant 

The  OHA  will  evaluate  crude  oil 
refund  claims  in  a  manner  similar  to  that 
used  in  subpart  V  proceedings  to 
evaluate  claims  based  on  alleged  refined 
product  overcharges.  See  Mountain 
Fuel,  14  DOE  at  88,869.  Under  these 
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procedures,  claimants  will  be  required 
to  document  their  purchase  volumes  of 
petroleum  products  and  prove  that  they 
were  injured  as  a  result  of  the  alleged 
violations. 

We  will  adopt  a  presumption  that  the 
crude  oil  overcharges  were  absorbed, 
rather  than  passed  on.  by  applicants 
which  were  (1)  End-users  of  petroleum 
products.  (2)  unrelated  to  the  petroleum 
industry,  and  (3)  not  subject  to  the 
regulations  promulgated  under  the 
Emergency  Petroleum  Price  and 
Allocation  Act  of  1973  (EPAA).  15  U.S.C. 
751-760h.  In  order  to  receive  a  refund, 
end-user  claimants  need  not  submit  any 
evidence  of  injury  beyond 
documentation  of  their  purchase 
volumes.  See  Shell.  17  DOE  at  88,406. 

Petroleum  retailer,  reseller,  and 
refiner  applicants  must  submit  detailed 
evidence  of  injury,  and  they  may  not 
rely  upon  the  injury  presumptions 
utilized  in  some  refined  product  refund 
cases.  Id.  These  applicants  may, 
however,  use  econometric  evidence  of 
the  type  found  in  the  OHA  Report  on 
Stripper  Well  Overcharges,  8  Fed. 
Energy  Guidelines  \  90,5(^7  (1985).  See 
also  Petroleum  Overcharge  Distribution 
and  Restitution  Act  3003(b)(2),  15  U.S.C. 
4502(b)(2).  If  a  claimant  has  executed 
and  submited  a  valid  waiver  pursuant  to 
one  of  the  escrows  established  by  the 
Stripper  Well  Settlement  Agreement,  it 
has  waived  its  rights  to  file  an 
application  for  subpart  V  crude  oil 
refund  monies.  See  Mid-American 
Dairymen  v.  Herrington,  878  F.2d  1448 
(Temp.  Emer.  Ct  App.),  3  Fed.  Energy 
Guidelines  |  28,617  (1989):  In  re: 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  707  F.  Supp  1287 
(D.  Kan.),  3  Fed.  Energy  Guidelines 
1  26,613  (1987). 

Refunds  to  eligible  claimants  that 
purchased  refined  petroleum  products 
will  be  calculated  on  the  basis  of  a 
volumetric  amount  obtained  by  dividing 
the  crude  oil  refund  monies  involved  in 
this  determination  ($3,620,649)  by  the 
total  U.S.  consumption  of  petroleum 
products  during  the  price  control  period 
(2,020,997,335.000  gallons).  See  Mountain 
fuel.  14  DOE  at  88,888  n.4.  The 
calculation  results  in  a  volumetric 
refund  amount  of  $0.00000179151  per 
gallon  for  the  AOC  crude  oil  pool.  This 
method  reflects  the  fact  that  crude  oil 
overcharges  were  spread  evenly 
throughout  the  domestic  petroleum 
refining  industry  by  the  Entitlements 
Program.* 


•  The  Entitlements  Program  equalized  the  effect*, 
among  all  domeatic  rerinera  and  their  downstream 
customers,  of  overcharge*  occurring  due  to  crude  oil 
miacertificatioa*  by  requiring  the  exchange  of 
"entitlements":  paymens  between  refiners. 


As  has  been  stated  in  prior  Decisions, 
a  crude  oil  refund  applicant  will  only  be 
required  to  submit  one  application  for 
its  share  of  all  available  crude  oil 
overcharge  funds.  See  e.g.,  A.  Tarricone. 
Inc..  15  DOE  \  85,495  (1987).  A  party  that 
has  already  submitted  a  claim  in  any 
other  crude  oil  refund  proceeding 
implemented  by  the  DOE  need  not  file 
another  claim.  The  prior  application  will 
be  deemed  to  be  filed  in  all  crude  oil 
refund  proceedings  finalized  to  date. 

The  deadline  for  claims  to  the  first 
pool  of  crude  oil  overcharge  funds  was 
June  30. 1988.  and  this  pool  contained 
funds  covered  by  determinations  up  to 
and  including  Shell.  A  second  pool  of 
crude  oil  overcharge  funds,  obtained 
pursuant  to  the  determinations 
beginning  with  World  Oil  Co.,  17  DOE 
1  85,568,  modified,  17  DOE  \  85,669 
(1988)  and  ending  with  Texaco  Inc.,  19 
DOE  I  85,200,  modified.  19  DOE  \  85,236 
(1989).  was  established  with  an 
application  deadline  for  the  third  crude 
oil  overcharge  pool  was  established  as 
March  31, 1991.  by  Bi-Petro.  Inc..  20  DOE 
\  85.071  (1990).  The  third  pool  was 
funded  by  those  crude  oil  proceedings 
ending  with  Benton  Pruet  d/b/a  P&R 
Trading  Co.,  20  DOE  \  85,786  (1990).  The 
deadline  for  filing  an  application  for 
refund  from  the  fourth  pool  of  crude  oil 
overcharge  funds,  covering  the  present 
determination,  is  June  30, 1992.  See 

Quintana  Energy  Corp..  21  DOE  \ , 

No  KEF-0131  (January  18, 1991).  The 
volumetric  refund  amount  from  the 
fourth  pool  of  crude  oil  funds  will  rise  as 
additional  crude  oil  overcharge  monies 
become  available.  Applicants  may  be 
required  to  submit  additional 
information  to  support  their  refund 
claims  for  future  amounts.  Notice  of  any 
such  additional  amounts  will  be 
published  in  the  Federal  Register. 

C.  Payments  to  the  Federal  Government 
and  the  States 

Under  the  terms  of  the  MSRP.  we 
propose  that  the  remaining  eighty 
percent  of  the  alleged  crude  oil 
overcharge  amoimts  subject  to  this 
Proposed  Decision,  or  $2,896,519.20  in 
principal,  plus  accrued  interest,  should 
be  disbursed  in  equal  shares  to  the 
states  and  federal  government  for 
indirect  restitution.  Refunds  to  the  states 
will  be  in  proportion  to  the  consumption 
of  petroleum  products  in  each  state 
during  the  period  of  price  controls.  The 
share  or  ratio  of  the  funds  which  each 
state  will  receive  is  contained  in  Exhibit 
H  of  the  Stripper  Well  Settlement 
Agreement,  8  Fed.  Energy  Guidelines 
1 90,509  at  90,687.  When  disbursed,  these 
funds  will  be  subject  to  the  same 
limitations  and  reporting  requirements 
as  all  other  etude  oil  monies  received  by 


the  States  under  the  Stripper  Well 
Settlement  Agreement. 

V.  Proposed  Refined  Product  Refund 
Procedures 

We  propose  to  implement  a  two-stage 
refund  procedure  for  the  refined  product 
portion  of  the  AOC  order  fund  by  which 
purchasers  of  Clark  refined  products 
during  the  settlement  agreement  period 
may  submit  Applications,  for  Refimd  in 
this  initial  stage.  From  our  experience 
with  subpart  V  proceedings,  we  expect 
that  potential  applicants  generally  will 
fall  into  the  following  categories:  (i)  End- 
users;  (ii)  regulated  entities,  such  as 
public  utilities,  and  cooperatives;  and 
(iii)  refiners,  resellers  and  retailers 
(hereinafter  collectively  referred  to  as 
"resellers"). 

A.  Claims  Based  Upon  Alleged 
Overcharges 

In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  its  monthly  purchases  of 
Clark  refined  petroleum  products  during 
the  settiement  agreement  period.  If  the 
product  was  not  purchased  directly  from 
Clark,  the  claimant  must  estabhsh  that 
the  product  originated  with  Clark. 
Additionally,  a  reseller  claimant,  except 
one  who  chooses  to  utilize  the  injury 
presumptions  set  forth  below,  will  be 
required  to  make  a  detailed  showing 
that  it  was  injured  by  Clark's  alleged 
overcharges.  This  showing  will 
generally  consist  of  two  distinct 
elements.  First,  a  reseller  claimant  will 
be  required  to  show  that  it  had  "banks" 
of  unrecouped  increased  product  costs 
in  excess  of  the  refund  claimed.' 
Second,  because  a  showing  of  banked 
costs  alone  is  not  sufficient  to  establish 
injury,  a  claimant  must  provide  evidence 
that  market  conditions  precluded  it  from 
increasing  its  prices  to  pass  through  the 
additional  costs  associated  with  the 
alleged  overcharges.  See  Vickers  Energy 


*  Claimant*  who  have  previously  relied  upon 
their  banked  cost*  in  order  to  obtain  refunds  in 
other  special  refund  proceedings  should  subtract 
those  refunds  from  any  cost  banks  submitted  in  this 
refund  proceeding.  See  Husky  Oil  Co./Metro  Oil 
Products.  Inc.,  16  DOE  1  85,090  at  68. 179  (1987). 
Additionally,  a  claimant  attempting  to  showing 
injury  may  not  receive  a  refund  for  any  month  in 
which  it  has  a  negative  accumulated  cost  bank  (for 
the  petroleum  product)  or  for  any  prior  month.  See 
Standard  Oil  Co.  (IndianaJ/Suburban  Propane  Gas 
Corp.,  13  DOE  1  85,030  at  88.082  (1985).  If  a  claimant 
no  longer  has  records  showing  its  banked  costs,  the 
OHA  may  use  its  discretion  to  permit  the  claimant 
to  approximate  those  cost  banks.  See,  e.g..  Gulf  Oil 
Corp./Sturdy  Oil  Co.,  15  DOE  185, 187  (1986).  Such  a 
showing  could  consist  of  a  demonstration  that  a 
firm  suffered  a  competitive  disadvantage  as  a  result 
of  its  purchases  f.-om  Clark.  See  National  Helium 
Co./Atlantic  Richfield  Co.,  11  DOE  1 85.257  (1984). 
affdaub  nom.  Atlantic  Richfield  Co  v.  DOE.  618  F. 
Supp.  1199  (D.  Del.  1965). 
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Corp..  Hutchena  Oil  Co.,  11  DOE  1 85.070 
at  88.105  (1983). 

1.  The  Use  of  Presumptions 

Our  experience  also  indicates  that  the 
use  of  certain  presumptions  permits 
claimants  to  participate  in  the  refund 
process  without  incuring  inordinate 
expense  and  ensures  that  refund  claims 
ere  evaluated  in  the  most  efficient 
mfinner  possible.  See,  e.g.,  Marathon 
Petroleum  Co.,  14  DOE  1 85.260  (1986) 
[Marathon],  Presumptions  in  refund 
cases  are  specifically  authorized  by  the 
applicable  subpart  V  regulations  at  10 
CFTl  205.282(e).  Accordingly,  we  propose 
to  adopt  the  presumptions  set  forth 
below. 

a.  Calculation  of  refunds.  First,  we 
will  adopt  a  presumption  that  the 
alleged  overcharges  were  dispersed 
equally  in  all  of  Clark's  sales  of  refined 
petroleum  products  during  the 
settiement  agreement  period.  In 
accordance  with  this  presumption, 
refunds  are  made  on  a  pro-rata  or 
volumetric  basis.'  In  the  absence  of 
better  information,  a  volumetric  refund 
is  appropriate  because  the  DOE  price 
regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices. 

Under  the  volumetric  approach,  a 
claimant's  "allocable  share"  of  the 
settlement  agreement  fund  is  equal  to 
the  number  of  gallons  purchased  from 
Clark  during  the  applicable  settiement 
agreement  period  times  the  per  gallon 
refund  amount.  In  the  present  case,  the 
per  gallon  refund  amount  is  $.0011.  We 
derived  this  figure  by  dividing  the 
refined  product  portion  of  the  settiement 
fund,  $11,379,351,  by  10,506,641,585 
gallons,  the  volume  of  gallons  of  covered 
refined  products  which  Clark  sold  froin 
August  19. 1973,  through  the  date  of 
decontrol  of  the  various  products.*  A 


*  If  an  Individual  claimant  believe*  that  it  was 
injured  by  more  than  it*  voliunetric  share,  it  may 
elect  to  forego  this  presumption  and  file  a  refund 
application  l>ased  upon  a  claim  that  it  suffered  a 
disproportionate  share  of  Clark's  alleged 
overcharges.  See,  e.g.,  Mobil  Oil  Corp./Atchison. 
Topeka  and  Santa  Fe  Railroad  Co.,  20  DOE  \  65,788 
(1990):  Mobil  Oil  Corp./Marine  Corps  Exchange 
Service,  17  DOE  1 85,714  (1968).  Such  a  claim  will 
only  be  granted  if  the  claimant  makes  a  persuasive 
showing  that  it  was  "overcharged"  by  a  specific 
amount,  and  that  it  absorbed  those  covercharges. 
See  Panhandle  Eastern  Pipeline  Co./Westem 

Peti  oleum  Co.,  19  DOE  1  85.705  (1989).  To  the  degree 
that  a  claimant  make*  thii  ahowing,  it  will  receive 
an  above-volumetric  refund. 

*  Refund  applications  may  only  be  based  upon 
purchases  of  refined  products  between  August  19, 
1973  and  the  day  preceding  the  relevant  decontrol 
date  for  each  product  as  summarized  below: 


firm  that  establishes  its  eligibility  for  a 
refund  will  receive  all  or  a  portion  of  its 
allocable  share  plus  a  pro-rata  share  of 
the  accrued  interest.* 

Row!  OH  and  Asphalt AptU  1. 1«7« 

Na  5  and  No.  e  Fuel  DO ^1D•  t  IBTS 

No.  I  and  No.  t  PimI  OIL  and    )aly  L  197« 
Dieael  Fuel. 

BuUnc  tnd  l*obutans January  1,  isao 

Motor  Casollnc  and  Propane January  28.  im 

In  addition  to  the  volumetric 
presumption,  we  also  propose  to  adopt  a 
number  of  presumptions  regarding  injury 
for  claimants  in  each  category  listed 
below. 

b.  End-users.  In  accordance  with  prior 
subpart  V  proceedings,  we  propose  to 
adopt  the  presumption  that  an  end-user 
or  ultimate  consumer  of  Clark  petroleum 
products  whose  business  is  unrelated  to 
the  petroleum  industry  was  injured  by 
the  alleged  overcharges  resolved  by  the 
settiement  agreement.  See,  e.g.,  Texas 
Oil  and  Gas  Corp.,  12  DOE  1 85,069  at 
88,209  (1984)  [TOGCO).  Unlike  regulated 
firms  in  the  petroleum  industry, 
members  of  this  group  generaUy  were 
not  subject  to  price  controls  during  the 
settiement  agreement  period,  and  were 
not  required  to  keep  records  which 
justified  selling  price  increases  by 
reference  to  cost  increases. 
Consequentiy,  analysis  of  the  impact  of 
the  alleged  overcharges  on  the  final 
prices  of  goods  and  services  produced 
by  members  of  this  group  would  be 
beyond  the  scope  of  the  refund 
proceeding.  Id.  We  therefore  propose 
that  the  end-users  of  Clark  refined 
petroleum  products  need  only  docnunent 
their  purchase  volumes  from  Clark 
during  the  settiement  agreement  period 
to  make  a  sufficient  showing  that  they 
were  injured  by  the  alleged  overcharges. 

c.  Regulated  firms  and  cooperatives. 
We  further  propose  that,  in  order  to 
receive  a  full  volumetric  refund,  a 
claimant  whose  prices  for  goods  and 
services  are  regulated  by  a 
governmental  agency,  i.e.  a  public 
utility,  or  an  agricultural  cooperative 
which  is  required  by  its  charter  to  pass 
through  cost  savings  to  its  member- 
purchasers,  need  only  submit 
documentation  of  purchases  used  by 
itself  or.  in  the  case  of  a  cooperative, 
sold  to  its  members.  However,  a 
regulated  firm  or  a  cooperative  will  also 
be  required  to  certify  that  it  will  pass 
any  refund  received  through  to  its 
customers  or  member-customers, 
provide  us  with  a  full  explanation  of 
how  it  plans  to  accomplish  the 
restitution,  and  certify  tiiat  it  will  notify 


the  appropriate  regulatory  body  or 
membership  group  of  the  receipt  of  the 
refund.  See  Marathon.  14  DOE  at  88,514- 
15.  This  requirement  is  based  upon  the 
presumption  that,  with  respect  to  a 
regulated  firm,  any  overcharges  would 
have  been  routinely  passed  through  to 
its  customers.  Similarly,  any  refunds 
received  should  be  passed  through  to  its 
customers.  With  respect  to  a 
cooperative,  in  general,  the  cooperative 
agreement  whidi  controls  its  business 
operations  would  ensure  that  the  alleged 
overcharges,  and  similarly  refunds, 
would  be  passed  through  to  its  member- 
customers.  Accordingly,  these  firms  will 
not  be  required  to  make  a  detailed 
demonstration  of  injury.* 

d.  Refiners,  resellers  and  retailers— i. 
Small  claims  presumption.  We  propose 
to  adopt  a  "small  claims"  presumption 
that  a  firm  which  resold  Clark  products 
and  requests  a  small  refund  was  injured 
by  the  alleged  overcharges.  Under  the 
small  claims  presiunption.  a  refiner, 
reseller  or  retailer  seeking  a  refund  of 
$5,000  or  less,  exclusive  of  interest,  will 
not  be  required  to  submit  evidence  of 
injury  beyond  documentation  of  the 
volume  of  Claiic  products  it  purchased 
during  the  settiement  agreement  period. 
See  TOGCO,  12  DOE  at  88.210.  This 
presumption  is  based  on  the  fact  that 
there  may  be  considerable  expense 
involved  in  gathering  the  types  of  data 
necessary  to  support  a  detailed  claim  of 
injury;  for  small  claims  the  expense 
might  possibly  exceed  the  potential 
refund.  Consequentiy,  failure  to  allow 
simplified  refund  procedures  for  small 
claims  could  deprive  injured  parties  of 
their  opportunity  to  obtain  a  refund. 
Furthermore,  use  of  the  small  claims 
presumption  is  desirable  in  that  it 
allows  the  OHA  to  process  the  large 
number  of  routine  refund  claims 
expected  in  an  efficient  manner.' 

u.  Mid-level  claim  presumption.  In 
addition,  a  refiner,  reseller  or  retailer 
claimant  whose  allocable  share  of  the 
refund  pool  exceeds  $5,000,  excluding 
interest  may  elect  to  receive  as  its 
refund  eiti^er  $5,000  or  40  percent  of  its 
allocable  share,  up  to  $50,000,  whichever 
is  larger.*  The  use  of  this  presumption 


*  Refund  application*  may  only  be  t>a*ed  upon 
purchases  of  refined  products  between  August  19. 
1973  and  the  day  preceding  the  relevant  decontrol 
date  for  each  product  as  summarized  below: 


■  A  cooperative's  purchases  of  Clark  petroleum 
products  which  were  resold  to  non-members  will  be 
treated  in  a  maimer  consistent  with  purchases  made 
by  other  resellers.  See  Total  Petroleum.  Inc./ 
Farmers  Petroleum  Cooperative.  Inc.,  19  DOE 

1  85.215  (1989). 

''  In  order  to  qualify  for  a  refund  under  the  small 
claims  presumption,  a  refiner,  reseller,  or  retailer 
must  have  purchased  less  than  4,545.455  gallon*  of 
Clark  refined  petroleum  product*  during  the 
settlement  agreement  period. 

■  Under  the  mid-level  injury  preaumption.  • 
claimant  which  purchased  between  4.545.4S6 

Continued 
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reflect*  oar  oanvictioo  iurt  Hum  laifer, 
mMkjwi  chfanaim  won  Ukalf  to  Iwve 
exporieaced  Mas  ii^ary  at  •  fMult  of 
theaUagMloveiclHive*. 

See  Mmifl/Km,  14  DOE  «t  8B,515.  fai 
tone  prior  ipecial  refaad  proceedings, 
we  tiMc  perTaniied  detalied  analyses  in 
order  1o  detcnaina  pradoct'spectfic 
levels  af  infary.  Sas;  «.f  ..  Cetty  Oil  Co.. 
15  DOE  1 85JM  (ms).  However,  in  GcrJ^ 
on  Corp.,  MDOEf  S6.SM  at  n.7Sr 
(19873.  we  deteradned  diat  based  npon 
file  aradafcla  data.  It  waa  more  accnrate 
and  effidant  to  adept  a  ifaigle 
preaBBiptlTa  leval  of  nxjury  of  40  percent 
for  all  mid-wvel  ^"''''*"*^.  rajjai'dless  of 
the  refined  pradnct  (bat  fhey  purchased, 
based  upon  the  reatdts  of  onr  snat3r8es 
in  prior  proceediiigs.  We  befiere  that 
anKoodi  geaerrily  to  be  soand,  and  we 
therefina  propose  to  adopt  a  40  percent 
pptaaaiptive  level  of  afary  for  afl  nad- 
level  dahnanta  in  tkia  proceeding. 
Conaoquendy.  aa  applicant  in  (bis  group 
will  ooly  be  Taq<rii«d  to  provide 
docuBMOtation  af  its  pufdhasc  volumes 
of  Chiik  fefinad  petroleuffi  products 
during  tfia  aettlenaBt  agreement  period 
in  order  to  be  aK^Ma  to  Teoeive  a  refuad 
of  40  pesoant  of  tta  tatd  alocable  share, 
up  to  I60JQ0.  or  IBXno.  whidieveT  is 
greater.* 

iii  Spot  parchasen.  We  propose  to 
adopt  a  rebuttable  presumption  dial  a 
reseller  that  ande  oriy  spot  purdiases 
from  Clark  ifid  not  suffer  injury  as  a 
result  of  those  purdiases.  As  we  have 
previonsly  stated,  spot  purdiasers 
generafiy  had  considerable  (fiscretion  as 
to  the  timing  and  mailcet  in  which  they 
made  fteir  purdiases,  and  therefore 
would  not  have  made  spot  market 
purchases  from  a  firm  at  increased 
prices  unless  'diey  were  able  to  pass 
throu^  the  full  amount  of  the  &m's 
selling  price  to  their  own  customers. 
See,  e.g.,  Yidters.  8  DOE  at  85,996-97. 
According,  a  spot  porehaser  daimant 
must  sobraH  specffic  «id  detailed 
evidence  to  rdnit  die  spot  purchaser 
presimption  and  to  establish  the  extent 


gallons  and  Tl.aea.88e  galloiM  of  Oari  petrolaum  ' 
pxMhicli  wwrid  to  eU^ia  10  vaeaivw  «  prineip«i 
refund  ■wlB^Mtrfl—— t, nf fc/wn  a  rt.H,.tnt 
purchuing  between  11  je3,e37  gaJlona  and 
113330304  gaUoM  of  patraleuB  products  would  l>e 
eUgtf>lefar«fihmpi^isfMidiq— HD«perceHtof 
Its  •UooaUe  ihvs.  m4  a  •ppHoHt  wMi  • 
P«etoaa  v«hMe  !■  MRMB  «r  ns.8S&a8«  gaBoBs 
would  be  alsiMs  far  a  prtadpal  refuid  ertEOaaa 

*  A  daiment  wto  anenp^s  to  make  a  detailed 
•howins  of  iniury  in  order  to  obtain  100  percent  of 
ito  aNwafala  *««  birt.  tMtoad.  provides  evidence 
tbat  lands  aa  to  aaMMa  te(  a  passed  asoogh  all 
of  Ito  nlapsd  ewsretonaa.  or  aMt  H  was  inhirsd  in 
an anoanliaaB thaa *e paaaMed heel nfoid.  nay 
not  necessarily  raoaive  a  M  psaaanptieB^Msed 
'"^ixmI- taatoad.  «Mh  «  datoani  aMy  saoatve  a 
refund  wW*  a«seto  *e  taa«l«rto|ary«stabM>ed 
in  Ms  appBcatloa. 


to  ffkiA  it  was  tnfured  as  a  resrdt  of  its 
spot  parchasas  from  Qark.>" 

B.  Allocation  Claims 

We  may  also  receive  claims  based 
upon  Clailc's  alleged  failure  to  frindsh 
petroleum  products  tkat  it  was  obHged 
to  supply  under  the  DOE  allocation 
ragulationa  fliat  became  effective  is 
January  1974.  See  10  CFR  part  211.  Any 
such  applicattons  wHl  be  avaluatad  with 
sefoence  to  the  standarde  «et  fbrtfi  in 
subpart  V  implenMntatioii  caaea  sadi  as 
Offioe  afSpmaal  Coemel,  10  DOE 
1 85.048  at  88,220  (1982),  and  refund 
applicatien  cases  aucfa  as  Mobil  Oil 
Coip,/Heynold8  Induttrieg,  Inc..  17  DOE 
1  SMOe  (MM);  Marathon  Petrolemn 
Co-ZRetearct  F^els,  inc..  19  DOE 
\9SJSl7%t;am),  action  for  review 
pemhng.  No.  CA3-ao-anSG  (N.D.  Tex. 
filed  Nov.  22. 1M9)  iMaratiion/lU^. 
Theae  atasdarda  generdly  require  an 
allocatioD  daimant  to  demonstrate  the 
existeaoe  of  a  aupplier/porchaaer 
relationship  wifli  Ciark  and  li» 
likeWiood  that  daiic  fafied  to  fonash 
petralaam  prodacts  that  ft  tvas  obliged 
to  supply  to  flw  daimant  onder  10  CFR 
part  211.  In  addition,  the  claiaiant 
should  ^Dvide  evidence  that  it  had 
contemporaneeasly  notified  the  DOE  or 
oflierwise  sought  ndieas  from  the 
alleged  allocatian  vtolatiaa.  Finally,  die 
claimant  most  establiah  diat  k  was 
injured  aod  docnment  the  extent  of  the 
injury. 

In  oar  evalaation  of  a^lher 
allocatiaa  dadms  aieet  tfaeae  ataadards, 
we  %vill  conakler  vaxiiaa  {actors.  For 
example,  we  wiU  seek  to  obtain  as  aiuch 
inionaatian  as  poaaiUe  about  the 
agencjr's  treatment  of  complaiatB  made 
to  k  by  the  daiBBtfrnt.  We  arifl  also  look 
at  oaf  affinnative  defenaes  tfaatCLadc 
may  have  had  to  the  attegad  aHocatioo 
violatioB.  See  hkaathon/RFL  Ja 
assesstog  an  ailocaiian  daimaat'a 
injury,  we  will  cvalaate  the  eSact  of  the 
alleged  aBocatkui  violation  on  its  entire 
busineas  operatians  with  particular 
refierenoe  to  the  amount  of  prodad  that 
it  received  iasm  aopphers  other  than 
Clark.  In  detennining  ifae  amount  of  an 
allocatian  icfoBd.  w«  w31  vtiliae  any 
information  that  raay  he  available 
regarding  the  portion  of  the  Claik 
settkneat  •gpi^i— ^mf  aamunt  fliat  the 
agency  attributed  to  allocatian 
viola tioas  ia  general  awl  to  the  specific 
allocation  vidatton  alleged  by  the 


claimaats.  Finally,  since  the  AOC 
settlement  agreement  reflects  a 
negotiated  compromise  of  the  issues 
involved  in  the  enforcement  proceedings 
against  Claric  and  the  aettlement 
agreement  anount  is  less  than  Claik's- 
potential  liahility  in  those  proceedings, 
we  «rfll  pro  rate  those  allocatioa  refimds 
that  would  otherwise  be 
disproportionatelir  kcge  in  reiatioa  to 
the  settlement  agreement  fand.  Cf. 
Amtel/Wbitco, 

C.  Distribution  of  Funds  Hemaining 
After  inrst  Stage 

We  propose  that  any  fimds  that 
remain  after  all  first  stage  daims  have 
been  dedded  be  distributed  in 
accordance  with  the  provisions  of  the 
Petroleinn  Overcharge  Distributitm  and 
Restitution  Ad  of  1966  fPCORA).  IS 
U.S.C  4501-07.  PODRA  requires  that  the 
Secretary  of  Energy  deteimine  annoafly 
the  amount  of  oil  overcharge  funds  (hat 
will  not  be  lequked  to  refrad  monies  to 
injured  parties  to  Subpart  V  proceedings 
and  make  tinee  ^uda  aaailaUe  to  atate 
govemnieBts  for  aae  ia  foor  energy 
conservatioB  programs.  The  Secretary 
has  delegated  dine  reaponaibflities  to 
the  OHA,  and  any  fundte  to  the  AOC 
settlement  apeement  escrow  atxoimt 
that  the  OHA  detenniaea  will  not  be 
needed  to  effect  direct  restitutiaB  to 
injured  oastomers  will  be  distributed  ia 
accordance  with  the  yrovi^ons  of 
PODRA. 

//  is  therefore  ordered  that  The 
payments  remitted  to  the  Department  of 
Enei;gy  by  AOC  Acquisition  Corp., 
pursuant  to  die  settiement  agreement 
finalized  on  November  25, 1988,  wiU  be 
distributed  in  accordance  widi  the 
foregoing  Dedsion. 

[FR  Doc.  01-428O  Filed  2-^21-M;  8:45  amj 


ENVnONMEMTAL  f<R0TECTK3N 
AGENCY 

[ER-FRL-3907-3] 

EnvironaMnlal  Irapacl  Stataownta; 
Notic«( 


■•  In  prior  prooeedinsa.  we  have  stated  diat 
refgoai  MiU  be  apprawad  for  ^ot  pwdMais  who 
demonstrate  that  (1)  They  made  the  spot  purchases 
for  the  purpose  of  ensuring  a  supply  'or  (heir  base 
period  iitawsis  ralharlhan  in  antitipaUun  of 
financial  advauiaga  aa  a  teartt  ef  Ihoee  parchases. 
and  \«i  toey  were  wroed  by  vancet  unditiofia  to 
resell  the  product  at  a  losa. 


Re^masibk  Agency:  Office  ^  Federal 
AcUiMlb.  General  hfonnatieB  (20Z) 
382-8673  or  (202)  S82-B075.  Availability 
of  Environmental  Impad  Statements 
Filed  Februaiy  ii.  loei  lliniiig^ 
February  15. 1901  Pursaant  to  40  CFR 
19it.«. 

EIS  No.  910045.  Fmal  EIS.  EPA.  OR. 
Neskowin  Regional  Sanitaqr 
Authority  WaatewatorFadlttiea. 
CoBstniction  Grant.  SetJttoa  404 
Permit  and  NTOBS  Permit  TIHamook 
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County,  OR,  DUE:  March  25, 1991. 
Contact:  Fredianne  Gray  (206)  553- 
8516. 

EIS  No  010046,  Draft  EIS.  AFS.  CO,  HD 
Mountains  Coalbed  Methane  Gas 
Field  Development  Project, 
Construction  and  Operation, 
Application  for  Permit  Drilling,  404 
Permit  and  Special  Use  Permit,  San 
]uan  National  Forest,  Pine  District 
Archuleta  and  LaPlata  Counties,  CO, 
Due:  April  08, 1991,  Contact:  Michael 
G.  Johnson  (303)  884-2512. 

EIS  No.  910047,  Final  EIS,  AFS.  CA,  M- 
70  Pipeline  Replacement  and  System 
Optimization  Project  Construction, 
Operation  and  Abandonment  Right- 
of-Way  Grant  Special  Use  Permit  and 
COE  Permits,  Angeles  and  Los  Padres 
National  Forests,  Los  Angeles  and 
Kern  Comities,  CA,  Due:  March  25, 
1991.  Contact  Charies  McDonald  (818) 
574-5257. 

EIS  No.  910048,  Draft  EIS,  FHW,  WY, 
Snake  River  Canyon  Highway, 
Improvement  US  26/89  between 
Alpine  Jimction  to  Hoback  Junction, 
Funding  and  404  Permit,  Teton  and 
Lincoln  Coimties  WY,  Due:  April  08, 
1991,  Contact  Galen  Hesterberg,  (307) 
772-2012. 

EIS  No.  910049.  Final  EIS,  COE.  NC. 
West  Onslow  Beach  and  New  River 
Inlet  Beach  (Topsail  Beach),  Erosion 
Control  and  Hurricane  Wave 
Protection  Plan,  Implementation, 
Pender  and  Onslow  Counties,  NC. 
Due:  March  25, 1991,  Contact  William 
F.  Adams  (919)  251-4748. 

EIS  No.  910050.  Draft  EIS,  VAD.  WA, 
SeatUe-Tacoma  Area  National 
Cemetery  Construction,  Alternative 
Site  Selection,  Illahee  Site  in  Kitsap 
County,  Sultan  Site  in  Snohomish 
County;  and  SeaTac  and  Tacoma 
Sites  in  King  County,  WA  Due:  April 
08. 1991,  Contact  George  Hermance, 
(202)  233-2790. 

EIS  No.  910051.  Draft  EIS.  AFS.  CA. 
Stormy  II  Watershed/Fire  Recovery. 
Implementation,  Sequoia  National 
Forest  San  Joaquin  Valley  Air  Basin, 
Tulare  and  Kem  Coimties,  CA.  Due: 
April  08. 1991.  Contact  James  W. 
Whitfield  (209)  784-1500. 

Amended  Notices 

EIS  No.  900440.  Draft  EIS,  BLM.  AZ. 
Kingman  Resource  Area,  Resource 
Management  Plan,  Implementation. 
Mohave.  Yavapi  and  Coconino.  AZ, 
Due:  April  13, 1991.  Contact  Bill 
Carter  (602)  757-3161. 
Published  FR 12-07-90— Review 

period  extended. 


Dated:  February  19. 1991. 
Anne  N.  Millar. 

Director,  FALD,  Office  of  Federal  Activities. 
(FR  Doc.  91-4290  Filed  2-21-91;  8:45  am] 
BMjjHa coot sato  wa 


IER-FRL-3907-4] 

Envtronmental  Impact  Statamentt  and 
Regulations;  Availability  of  EPA 
Commento 

Availability  of  EPA  comments 
prepared  February  04. 1991  through 
February  08. 1991  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  13. 1990  (55  FR  13969). 

Draft  EISs 

ERP  No.  D-AFS-K61116-CA  Rating 
LO.  South  Fork  of  the  Kem  River  Wild 
and  Scenic  Rivers  Study,  Designation  or 
Nondesignation,  National  Wild  and 
Scenic  Rivers  System.  Sequoia  National 
Forest  Sierra  Nevada  Moimtains,  Kem 
County.  CA. 

Summary:  EPA  expressed  a  lack  of 
objections  with  the  proposed  project 
and  agreed  with  the  draft  EIS's 
conclusion  that  the  preferred  alternative 
would  provide  the  highest  degree  of 
protection  to  the  environmental 
resources  of  the  wild  river  segment 

ERP  No.  I>-BLM-K70006-CA  Rating 
EC2,  Bishop  Resource  Area,  Resource 
Management  Plan,  Implementation, 
Bakersfield  District  Mono  and  Inyo 
Coimties,  CA. 

Summary:  EPA  expressed 
environmental  concems  due  to  potential 
adverse  impacts  to  water  quality, 
fisheries,  biodiversity,  wetlands  and 
riparian  resources  from  proposed 
management  activities.  EPA  urged  that 
BLM  select  a  modified  Alternative  3  as 
the  preferred  alternative,  with  features 
added  to  protect  and  restore  aquatic  and 
riparian  areas,  areas  of  critical 
environmental  concern,  and  designated 
wild  and  scenic  rivers. 

ERP  No.  D-SCS-K36099-CA  Rating 
EC2.  McCoy  Wash  Watershed.  Flood 
Prevention  Plan,  Implementation, 
section  404  Permit  Riverside  County. 
CA. 

Summary:  EPA  expressed 
environmental  concems  with  the 
proposed  project  EPA  requested  that 
the  final  ELS  contain  more  information 


on  the  project's  compliance  with  section 
404  of  the  Federal  Clean  Water  Ad. 
which  regulates  the  discharge  of 
dredged  or  fill  material  into  water  of  the 
U.S..  including  wetlands.  EPA  requested 
that  the  final  EIS  look  at  a  broader  range 
of  altematives  than  just  the  preferred 
altemative  and  no  action,  and  requested 
that  the  Soil  Conservation  Service 
closely  coordinate  project  planning  with 
Federal  and  State  wildlife  and  natural 
resource  agendes. 

ERP  No.  DS-USA-J10009-UT  Rating 
EC2.  Dugway  Proving  Ground  Biological 
Aerosol  Test  Facility  (BATF)  New 
Altemative,  Consolidated  Life  Sciences 
Test  Facility  (LSTF),  Construction  and 
Operation,  Baker  Laboratory,  Tooele 
County.  UT. 

Summary:  EPA  has  environmental 
concems  about  the  effective  long-term 
operation  of  the  proposed  facility  and 
that  additional  information  as  indicated 
in  the  EPA  comments  be  addressed  in 
die  final  QS. 

Fmal  EISs 

ERP  No.  F-AFS-J61076-CO.  Uke 
Catamount  Resort  Construction,  Special 
Use  Permit  404  Permit,  Routt  National 
Forest,  Routt  County,  CO. 

Summary:  EPA  feels  that  although  the 
final  EIS  discloses  estimated  project 
impacts  associated  with  the  preferred 
altemative.  there  remain  major 
unresolved  issues  related  to  wetiands 
and  special  aquatic  sites,  water  quality 
impacts,  and  altemative  ski  area 
development  sites  to  meet  increased 
skier  demand.  EPA  recommended  that 
additional  information  related  to  these 
unresolved  issues  be  provided  prior  to  a 
final  permit  discussion. 

ERP  No.  F-DOE-E00006-SC, 
Savannah  River  Site,  Continued 
Operation  of  K-.  L-,  and  P-Reactors, 
Implementation,  Aiken  County,  SC. 

Summary:  EPA  has  concems  with  the 
ground  water  impacts,  heated  cooling 
water  impacts,  waste  capacity  issues 
and  the  environmental  impacts 
associated  with  continued  operations  of 
the  reactors  at  the  Savannah  River  Site. 
EPA  has  urged  elimination  of  these 
impacts  during  future  operation  of  the 
facility. 

ERP  No.  F-FHW-K40171-CA.  Bristol 
Street  Improvement  Between  Wamer 
Avenue  and  Memory  Lane,  Funding. 
Orange  County,  CA. 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal  letter 
was  sent  to  the  agency. 

ERP  No.  F-TVA-E32072-00. 
Tennessee  River  Reservoir  System 
Improvement  Operation,  Funding,  TN. 
VA.  GA,  KY.  NC  AL  and  MS. 


737B 


Regbter  /  Vol.  88.  Na  86  /  Friday.  Febnrary  22.  1991  /  Noticeg 


Stanmary:  tPA  mpports  dw  TVA 
proposal  to  proride  rainimuin  floiv«  and 
raise  the  disaohred  oxygen  ooirtent  of 
water  discharged  fron  16  hydropower 
projects  to  levels  Hat  aieet  state 
standards  of  5  and  6  B>g/L  at  aO  tines. 
EPA  recommends  monitoring  to 
determine  overaB  eSec^eness  of  ^ 
project 

SU>  No.  FS-FHW-S40129-TN,  t-M/I- 
275  (formerly  1-75]  Interchange 
Connector  Completion  to  Henley  Street 
and  llie  Western  Avenue  Viaduct 
Replacement  Additional  informatian. 
Funding  and  Section  4M  Perail. 
KnozviOe  and  Know  Comities,  TN. 

Summary:  EPA  expressed  concern 
about  impacts  to  historic  and  basinesa 
properties,  and  recommended  mitigation 
measures  to  reduce  minor  impacts 
associated  tirith  noise  and  non-point 
source  poUutante. 

ESP  Na  F1-BLM-)7O0OO-MT,  Garnet 
Resource  Area  WiUemess 
Recommendations.  Designation  cr 
Nondesignation.  Wales  Creek,  Hoodoo 
Mountain  and  Quigg  West  Wilderness 
Study  Areas.  Powell  and  Granite 
Counties,  ilT. 

Summary:  EPA  has  do  coounent 
concerning  the  proposed  actions  en  the 
Wales  Creek.  Hoodoo  Mountain,  and 
Quigg  West  Wfldemess  Study  Areas 
(WSAs). 

Dated:  Febrawy  Ifl,  UM. 
AmwDLMihr. 

Director.  FAUX  Office  ofFedetalActrntiee. 
[FR  Doc  n-OBl  Ftted  %-Xi^n\  8:45  am] 


(RFA  EMO-oi-ti  mL-mut^i 

Innovativ*  Tcchnoiogim  for  ftamoval 
of  H«avy  KtoMa  at  8ap«rfand  SItM 

AOfMCv:  EavironiBeatal  Protection 

Agency. 

ACTIOM:  Request  for  eppbcations.  (RFA) 

ENC-Ol-01. 


;  The  porpose  of  this  Request 
for  Applications  fRFA)  is  to  solicit 
proposals  which  will  result  in  the 
development  of  innovative  cost  effective 
methods  for  the  removal  of  heavy 
metals  at  Superfund  sites.  Tlie  research 
and  development  projects  being 
sobcited  are  envisioned  to  be  completed 
within  two  years.  Biotogical  techniques 
which  trtiiize  genetically  engineered 
microorganisms  can  be  included  in  this 
solicitation  but  wiX  require  the  proposer 
to  provide  any  special  dearances 
needed  for  siKh  prefects. 
OATCS:  The  origina]  and  eight  copies  cX. 
the  appKeation  nest  be  received  no 
later  Aum  ^  dose  of  business  May  15. 
1991  to  be  considered. 


AODMESSCS:  The  applications  must  be 
sent  to:  Grants  Operation  Brandi  (FM- 
21SF^.  U.S.  Eavirenmental  Protection 
Agency.  Waafaingtian.  DC  2Mea 

Application  Kits  may  be  obtained 
from:  Research  Grants  Staff  (RD-e75), 
401  M  Street  SW,  Washington.  DC 
204ea  or  by  calling  on  (202)  382-7445. 

Louis  Swaby  by  telephone  on  (2Q2)  382- 

7445. 

SUPPLEMCNTARV  MiFOMIATION: 

L  Backyom^ 

Heavy  metals  are  contaminants  at 
many  superfund  sites.  These 
contaminants  have  permeated  and 
adsorbed  onto  soils,  diffused  into 
interstitial  saturated  zones,  dissolved 
into  ground  waters  and  migrated  to 
subsurface  aquifers. 

In  many  instances  the  contaminants 
have  exhibited  physical  and  chemical 
properties  which  make  them  difficult  to 
remove  from  the  environment.  They  may 
exist  in  subsurface  deposits  di^icult  to 
access;  they  may  strongly  adsorb  on  soil 
structures  and  Im  only  sUgbtly  soluble  in 
the  aqueous  phase;  and  they  may  be 
extremely  toxic  even  in  dilute  aqueous 
concentrations. 

Problems  have  already  been 
encoimtered  during  the  inspection  of 
sites  under  investigation,  and  available 
technology  has  not  been  very  effective 
in  providing  solutions  for  all  of  the 
situations  encountered. 

n.  Scape 

Assistance  applications  are  solicited 
for  research  and  development  projects 
leading  to  techniques  for  the  removal  of 
heavy  metals  from  superfund  sites.  The 
techniques  may  be  physical,  chemical  or 
biological  or  may  be  combinations  of 
these. 

Techniques  which  promote 
mobilization  of  heavy  metal 
contaminants  making  them  more 
amenable  to  subsequent  removal  will  be 
considered.  Where  the  technology  being 
proposed  has  previously  been 
successfully  demonstrated  with  single 
contaminants  in  a  particular  soil  the 
proposed  project  must  extend  the 
technology  to  other  soils  and  metals  or 
mixtures  of  metals.  Methods  for 
treatment  of  complex  mixed  wastes 
containing  heavy  metals  including  those 
that  are  relatively  insoluble  are  of 
particular  interest 


UL  MecBaoisB  of  Qsippott 

Assistance  under  this  RFA  will  be 
through  the  U.S.  Environmental 
Protection  Agency's  Research  Grants 
Program  and  thus  limited  to  non-profit 
research  organizations  and  edocational 


institutions.  Responsibility  for  the 
planning,  direction,  and  execution  of  the 
proposed  research  will  be  solely  that  of 
the  applicant  Approximately  IX)  million 
dollars  will  be  available  from  fiscal  year 
1991  funds  and  it  is  estimated  that  4  for 
6  proposals  will  be  supported.  This  RFA 
is  for  a  single  competition  with  a 
deadlix>e  of  receipt  of  May  15, 1991  for 
applications. 

rv.  The  AppUcafioB 

Each  application  will  consist  of 
Application  for  Federal  Assistance 
forms  (standard  forms  424  and  424A), 
separate  sheets  providing  the  budget 
breakdown  for  each  year  of  the  project, 
curriculum  vitae  for  the  principal 
investigator,  abstract  of  the  proposed 
project,  and  a  project  narrative.  All 
certification  (drug  free  work-place,  etc.) 
forms  must  be  signed  and  included  with 
application.  Attachments,  appendices  or 
other  materials  included  in  addition  to 
those  identified  above  wHl  not  be 
forwarded  to  the  reviewers.  Appbcatian 
forms,  instructions,  and  other  pertinent 
information  are  contained  in  the  Federal 
grant  application  Kit 

V.  Special  Instructions  to  the  Applicant 

A.  Proposals  must  be  for  researdi 
which  does  not  include: 

1.  Large  demonstratioo  projects. 

2.  State-of-the-art  or  madcet  surveys. 

3.  Preparation  of  materials  and 
documents  such  as  process  designs  or 
instruction  meinuals. 

B.  Treatment  technologies  to  be 
considered  in  ttiis  RFA  must  meet  the 
following  requirements: 

1.  The  net  result  of  fte  technology 
must  be  the  removal  of  the  heavy  metals 
from  the  site  to  reduce  their  toxicity  and 
concentration  in  soil  and  subsurface 
water.  Processes  in  whidi  die  net  result 
is  to  transfer  contaminants  1>etween 
media  or  to  immobilise  a  contaminant  in 
situ  are  not  acceptable. 

2.  Providing  the  technology  meets  the 
definitions  in  statement  1.  efforts  which 
improve  only  a  portitm  of  the  overall 
process  such  as  improving  mass  transfer 
of  reaction  steps  wiuch  Umit  the  process 
are  acceptable. 

3.  In  all  technology  to  be  considered 
the  soil  phase  must  remain  ia  place. 

4.  Processes  in  which  ground  water  is 
used  to  add  chemical  and  biological 
agents  or  to  remove  products  of 
subsurface  readioas  at  the  surface  are 
permissible. 

5.  "On-site"  or  "p\uip-and-treat" 
processes  where  heavy  metals  are 
removed  fit>m  contaminated  water  after 
being  brought  to  the  stirface  are 
acceptable. 

C.  Proposals  must  include: 
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1.  Clearly  stated  hypotheses  and 
relevant  experimental  questions  and 
where  appropriate,  a  conceptual  flow 
diagram  illustrating  the  proposed 
process  or  technique. 

2.  Definition  of  data  and  analyses 
needed  to  scientifically  evaluate  the 
hypotheses  and  questions,  and  rationale 
supporting  the  cost  effectiveness  of  the 
proposed  process  or  technique. 

3.  No  more  than  a  total  of  35  pages 
(regular  size  type — no  smaller  than  elite, 
single  or  double  spaced,  standard  8V^" 
X  11"  pages)  one  side  only  Including 
application  forms  and  all  enclosures, 
covers  or  attachments.  Proposals 
exceeding  35  pages  will  not  be 
reviewed. 

A  letter  of  transmittal  is  not 
necessary.  If  one  is  furnished  it  must  not 
be  attached  to  every  copy  of  the 
proposal.  If  a  letter  of  transmittal  is 
attached  to  every  copy  of  the  proposal  it 
will  be  counted  as  page  1  of  the 
proposal. 

4.  A  budget  of  $200,000  or  less  for  the 
project  period  which  should  not  exceed 
two  years  in  duration. 

5.  CVs  or  resumes  not  exceeding  2 
pages  for  each  principal  investigator, 
focusing  on  education,  positions  held 
and  most  recent  or  related  publications. 

6.  The  identification  "Eng-^-fll"  must 
be  printed  in  the  upper  right-hand  comer 
of  the  EPA  assistance  application  form. 
The  absence  of  this  identifier  from  an 
application  absolves  EPA  of  any 
responsibility  if  it  is  not  reviewed  along 
with  the  other  applications  responding 
to  this  RFA. 

VI.  Application  Review 

All  applications  in  response  to  this 
solicitation  will  be  reviewed  at  a  single 
meeting  of  a  scientific  peer  panel  which 
will  evaluate  and  rank  each  proposal 
according  to  ita  scientific  merit  as  a 
basis  for  recommending  agency 
approval  or  disapproval.  The  panel  will 
consider 

1.  Quality  of  research  plan  (including 
theoretical  and/or  experimental  design, 
originality,  and  creativity). 

2.  Qualifications  of  the  research  team. 

3.  Availability  and  adequacy  of 
facilities  and  equipment 

4.  Appropriateness  of  the  proposed 
budget 

Vn.  Application  Submission 

The  original  and  eight  copies  of  the 
application  must  be  received  no  later 
than  the  close  of  business,  May  15. 1991. 
to  be  considered.  The  applications  must 
be  sent  to:  Grants  Operations  Branch 
(PM-216F),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20460. 


Dated:  February  14, 1991. 
Robert  Papetti,  . 

Director,  Research  Grants  Staff. 
[FR  Doc.  4261  FUed  2-21-81;  8:45  am] 

BUXINO  CODE  •S40-M.« 

(FRL  3907-2  NPDES  N.  RXI 830-000] 

Proposed  Modification  to  tha  NPDES 
General  Permit  for  Petroleum  Fuel 
Contaminated  Ground/Storm  Waters 
In  the  State  of  Florida 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule — Change  permit 

nimiber,  correct  printing  and 

typographical  errors,  and  modification 

of  the  types  of  discharges  covered  by 

the  general  permit. 

summary:  EPA  is  proposing  to  amend 
the  July  17. 1989  (54  FR  29986)  notice  to 
modify  the  final  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
General  Permit  for  Petroleum  Fuel 
Contaminated  Ground/Storm  Waters  in 
the  State  of  Florida,  and  to  correct 
printing  and  typographical  errors. 

Due  to  varying  hydrogeologic 
conditions  and  the  proximity  of  the 
groundwater  table  to  the  surface  in 
various  areas  of  the  State  of  Florida, 
construction  related  excavation 
activities  have  the  need  to  discharge 
ground  water  to  waters  of  the  U.S.  for 
very  short  periods  of  time,  in  most 
cases,  less  than  10  days.  The  Clean 
Water  Act  requires  that  {>oint  source 
discharges  of  pollutants  to  waters  of  the 
United  States  (U.S.)  are  to  be  covered  by 
NPDES  permits. 

This  proposed  modification  to  the 
general  permit  will  allow  coverage  of 
certain  discharges  that  meet  the  criteria 
set  in  the  modification.  The  modified 
permit  will  require  analytical  tests  of  the 
proposed  discharge  water  to  determine 
whether  there  is  contamination  from 
sources  other  than  petroleum  fuels. 
Discharges  of  waters  that  have  been 
tested  to  show  no  other  source  of 
contamination  will  be  covered  by  the 
general  permit  with  no  exchange  of 
correspondence  between  the  operator 
and  EPA,  Region  IV. 
ADDfiESSES:  The  proposed  NPDES 
modification  was  drafted  in  accordance 
with  the  provision  of  the  Clean  Water 
Act  (33  U.S.C  1251  et  seq.)  and  other 
lawful  standards  and  regulations.  When 
a  permit  is  modified  only  the  conditions 
subject  to  modification  are  reopened  to 
comment  from  the  public.  Persons 
wishing  to  comment  upon  or  object  to 
any  aspects  of  permit  modification  or 
wishing  to  request  a  public  hearing,  are 
invited  to  submit  same  in  writing  within 


thirty  (30)  days  of  this  notice  to  the 
Office  of  Public  Affairs.  Environmental 
Protection  Agency,  345  Courtland  Street 
NE.,  Atlanta,  Georgia,  30365.  Attention: 
Ms.  Diane  Barrett  Pursuant  to  40  CFR 
124.13,  any  person  who  believes  any 
condition  of  the  permit  is  inappropriate 
must  raise  all  reasonably  ascertainable 
issues  and  submit  all  reasonably 
available  arguments  in  full,  supporting 
their  position,  by  the  close  of  the 
comment  period.  All  comments  received 
within  the  30-day  period  will  be 
considered  in  the  formulation  of  final 
determinations  regarding  the  permit 
modification.  Also,  within  the  30-day 
period,  any  interested  person  may 
request  a  public  hearing.  Where  there  is 
a  si^iificant  degree  of  public  interest  in 
the  proposed  permit  modification,  the 
EPA  Regional  Administrator  will 
schedule  and  hold  a  public  hearing 
which  would  be  fomially  announced  in 
accordance  with  40  CFR  124.10  and 
124.12. 

After  consideration  of  all  written 
comments  and  the  requirements  and 
policies  in  the  Act  and  appropriate 
regulations,  the  EPA  Regional 
Administrator  will  make  determinations 
regarding  the  permit  modification.  If  the 
determinations  are  substantially 
unchanged  from  those  announced  by 
this  notice,  the  EPA  Regional 
Administrator  will  so  notify  all  persons 
submitting  written  comments.  If  the 
determinations  are  substantially 
changed,  the  EPA  Regional 
Administrator  will  issue  a  public  notice 
indicating  the  revised  determinations.  A 
formal  hearing  is  available  to  challenge 
any  NPDES  permit  issued  under  §  124.15 
except  for  a  general  permit. 

Persons  affected  by  a  general  permit 
may  not  challenge  the  conditions  of  a 
general  permit  as  a  right  in  further 
agency  proceedings.  They  may  instead 
either  challenge  the  general  permit  in 
court,  or  apply  for  an  individual  permit 
under  S  122.21  as  authorized  at  §  122.26 
and  then  request  a  formal  hearing  on  the 
issuance  or  denial  of  an  individual 
permit.  Additional  information  regarding 
these  procedures  is  available  by 
contacting  Kevin  Smith,  Office  of 
Regional  Counsel  at  the  address  above 
or  at  (404)  347-2335. 

FOR  FURTHER  iNFORMATKHI  CONTACT 

Mr.  Larry  Cole,  Environmental  Engineer, 
U.S.  Environmental  Protection  Agency, 
345  Courtland  Street,  NE.,  Atlanta, 
Georgia  30365,  (404)  347-3012. 

SUPPIXMENTARY  INFORMATION:  The 

administrative  record,  comments 
received,  and  additional  information  on 
hearing  procedures  is  available  at  cost 
by  writing  the  EPA  address  above,  or  for 
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review  and  copying  at  345  (JourtJand 

Street,  NE.,  3rd  floor,  Atlanta,  Georgia, 

between  the  hours  of  8:15  a.m.  and  4:30 

pjn..  Monday  through  Friday.  Copies 

will  be  provided  at  a  minimal  cost  per 

page. 

Patrick  M.  Tobia. 

Deputy  Regional  Administrator. 

General  Permit  To  Discharge  Under  the 
National  Pollutant  Disdiarge  Elimination 
System 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act  (CWA  or  Act),  as 
amended  33  U.S.C.  1251  et  seq. 
Discharges  of  treated  groundwater  and 
storm  water  incidental  to  groundwater 
cleanup  operations  which  are 
contaminated  with  petroleum  fuels  are 
authorized  to  discharge  to  waters  of  the 
United  States  within  the  State  of  Florida 
in  accordance  with  effluent  limitations, 
monitoring  requirements  and  other 
conditions  set  forth  herein.  The  permit 
consists  of  Part  I.  Part  II.  Part  III,  Part  IV 
»PartV. 

This  general  permit  became  effective 
on  July  17, 1989  {54  FR  29986). 

This  general  permit  is  being  modified 
to  change  the  general  permit  number, 
correct  typographical  errors  and  to 
allow  construction  related  activities  to 
discharge  to  surface  waters  after 
performing  analytical  tests  required  by 
this  modi^cation.  It  also  allows  the 
discharge  of  groundwater  which  has 
been  treated  to  the  levels  required  in 
Part  L  A.l  or  A.2  for  discharges  leas  than 
thirty  (30)  days. 

This  proposed  modification  shall 
become  effective  upon  issuance,  or  upon 
notification  of  coverage.  (See  Part  II, 
Section  F  for  application  and  coverage 
requirements  of  the  general  permit  and 
the  amended  Part  II.  Section  F 
requirements  of  this  modification.) 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight.  July 
18,1994. 

W.  Ray  Cunningham, 
Director,  Water  Management  Division. 

Modification  to  the  Fmal  NPDES 
General  Permit  For  Petroleum  Fuel 
Contaminated  Ground/Storm  Waters  in 
the  State  of  Florida 

General  Modifications  to  the  General 
Permit 

I.  Change  the  General  Permit  Number 
The  general  permit  number  is  changed 
from  FLG040001  to  FLG830000.  This 
change  is  necessary  to  make  the 
numbering  system  for  this  general 
permit  category  consistent  with  the 
nationwide  system  developed  by  EPA 
Headquarters. 


Specific  Modifications  to  Farts  of  the 
General  Permit 

n.  Correction  of  printing  and 
typographical  errors  plus  revisions  in 
references  to  State  Regulations 

Parti A.1:  In  the  effluent  limitations 
chart  under  "Effluent  Characteristic", 
the  unit  of  measure  for  Total  Lead, 
which  reads  "u/l",  is  revised  to  read 
"ug/l". 

Part  I  A.2:  In  the  effluent  limiiations 
chart  under  "Discharge  limitations",  the 
Daily  Maximum  limit  for  Naphthalene 
which  reads  "100  0",  is  revised  to  read 
"100.0". 

Part  I  of  the  general  pejmit  is  being 
modified  as  specified  below: 

A.  Effluent  Limitations  and  Monitoring 
Requirements 

Existing  Sources  and  New  Dischargers 

3.  During  the  period  beginning  on  the 
effective  date  of  the  permit  and  lasting 
through  the  term  of  this  permit,  the 
permittee  is  authorized  to  discharge 
produced  groundwater  from 
construction  related  activities  by  point 
source  to  waters  of  the  United  States. 
The  effluent  limitations  and/or 
monitoring  conditions  applying  to  each 
allowable  discharge  is  dependent  on  the 
duration  of  the  discharge  as  outlined 
below: 

Analytical  tests  on  samples  of  the 
proposed  discharge  water  are  required 
to  determine  if  contamination  exists 
from  other  sources.  The  parameters  to 
be  measured  include  TOC,  pH.  Total 
Mercury,  Total  Cadmium,  Total  Copper, 
Total  Lead,  Total  Zinc,  Total  Chromium, 
Benzene  and  Naphthalene. 

All  discharges  must  comply  with 
permit  requirements: 

(a.)  If  contamination  exists  from  petroleum 
fuels  and  the  discharge  will  occur  for  less 
than  thirty  (30)  days,  the  permittee  shall 
comply  only  with  the  applicable  eflluent 
limitations  and  monitoring  requirements  in 
Part  I.  A.1  or  A.2  for  Benzene,  pH  and/or 
Naphtalene  and  Total  Lead.  One  (1)  grab 
sample  per  seven  (7)  days  is  required  during 
the  discharge  period  and  the  total  volume 
discharged  recorded.  Monitoring  results  shall 
be  submitted  to  the  Permit  Issuing  Authority 
within  thirty  (30)  days  of  tennination  of  the 
discharge. 

(b.)  If  contamination  exist  from  petroleum 
fuels  and  the  discharge  will  occur  for  more 
than  thirty  (30)  days  after  commencement  of 
discharge,  the  permittee  shall  comply  with  all 
conditions  and  requirements  of  this  general 
permit 

(a)  If  contamination  exist  from  sources 
other  than  petroleum  fuels,  the  discharge  will 
not  be  covered  by  this  general  permit  and  the 
operator  shall  apply  for  an  individual  NPDES 
permit  at  least  90  days  prior  to  the  date  a 
discharge  to  waters  of  the  U.S.  is  expected. 

(d.)  All  dischargers  must  submit  a  Notice  of 
Intent  (NOI).  However,  if  contamination  from 


sources  other  than  petroleum  fuels  is  not 
shown,  the  discharge  is  covered  by  this 
general  permit  without  having  to  submit  a 
request  for  coverage  to  EPA  Region  IV.  EPA 
may  at  any  time  request  the  data  resulting  . 
from  the  analytical  tests. 

Part  l.C^test procedures:  In  Part  LC 
which  reads  "Section  17-70.008(9)(a-e) 
of  the  petroleum  site  cleanup  criteria 
rule",  shall  be  revised  to  read  as 
"Section  17-770.600(8)(a-d)  of  the 
Petroleum  Contamination  Cleanup 
Criteria,  amended  February  20, 1990". 

Part  I.e.  a — test  procedures:  In  Part 
I.e.  a  which  reads  "Section 
17.70.008(9)(d)  of  the  State  Underground 
Petroleum  Environmental  Response 
Program",  is  revised  to  read  as  "Section 
17-770.600(8)(c)l.  of  the  Peti-oleum 
Contamination  Cleanup  Criteria, 
amended  February  20, 1990". 

Part  III  Section  F.a(4} — application 
requirements:  In  Part  II  Section  F.a(4) 
which  reads,  "Florida  Administrative 
Codes  (FAC)  17-70.006, 17-70.008  and 
17-70.010,  respectively",  is  revised  to 
read,  "Florida  Administrative  Code 
(FAC)  17-770.300, 17-770.600  and  17- 
770.700,  respectively,  amended  February 
20, 1990". 

Part  II  Section  F.c.—This  Section  of 
the  general  permit  is  being  modified  to 
continue  the  paragraph  as  noted  below: 
However,  dischargers  seeking  coverage 
under  Part  I  A.3.(a)  will  be  required  to 
submit  the  date  the  discharge  is 
expected  to  cease,  and  the  same 
information  in  Section  F.a.  above, 
except  items  (2),  (3)  and  (4).  Dischargers 
meeting  the  conditions  set  forth  in  Part 
I.A.3  (d)  are  not  required  to  submit  a 
Notice  of  Intent  (NOI). 

Part  II  Section  G.5 — additional 
general  permit  conditions:  In  the  Part 
which  reads  "Special  Protection, 
Outstanding  Florida  Waters,  as  set  forth 
by  FAC  17-3.043",  shall  be  revised  to 
read,  "Special  Protection,  Outstanding 
Florida  Waters,  Outstanding  National 
Resource  Waters,  as  set  forth  by  FAC 
17-302.700,  amended  February  20, 1990" 

Part  IV— Two  references  to  "NPDES 
Guidance  Document"  are  corrected  to 
read  "NPDES  Best  Management 
Practices  Guidance  Document".  Also, 
the  correct  address  to  submit  written 
requests  to  obtain  a  copy  is:  Director, 
Water  Management  Division,  U.S.  EPA, 
Region  IV,  345  Courtland  St..  NE., 
Atlanta,  Georgia  30365. 

Fact  Sheet  Modification  for  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Permit  To  Discharge  Produced 
Groundwater/Storm  Water  From 
Construction  Related  Activities 

NPDES  Permit  No.  FLG830000 
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1.  Synopsis  of  Applicants  Covered 
Under  This  General  Permit 
Modification 

a.  Name  and  Address  of  Applicants 

Applicants  within  the  political 
boundary  of  the  State  of  Florida. 

b.  Type  of  Facilities  Covered  Under  This 
Modification 

This  general  permit  covers  produced 
groundwater/storm  water  from 
construction  related  activities  that 
discharge  groimdwater/storm  water  that 
has  been  contaminated  by  petroleum 
fuels  to  surface  waters  in  the  State  of 
Florida.  If  analytical  tests  do  not  reveal 
contamination  from  petroleum  fuel 
sources,  such  facilities  are  covered  by 
this  general  permit  without  having  to 
submit  a  Notice  of  Intent  (NOI)  request 
for  coverage  under  the  general  permit. 

c.  Type  of  Facilities  Not  Covered  by 
rhis  General  Permit  Modification 

Produced  Groundwater  from 
Construction  Related  Activities  which 
analytical  tests  on  samples  of  the 
proposed  discharge  reveal  that 
contamination  exists  from  sources  other 
than  petroleum  fuels. 

d.  Design  Capacity  of  Facilities 

Based  on  a  case-by-case  analysis 
relating  to  the  proposed  construction 
activity. 

e.  Applicant's  Receiving  Waters 

Waters  of  the  U.S.  in  the  political 
boundary  of  the  State  of  Florida. 

f.  Description  of  Wastewater  Treatment 
Facilities 

Various  technologies  include 
airstripping,  aeration,  carbon 
adsorption,  recovery  well  placement 
and  monitoring  wells  that  are  used  to 
effectively  recover  and  treat  the 
contaminated  water  to  levels  required 
by  this  permit. 

2.  Proposed  Effluent  Limits  for  Facilities 
Covered  by  This  General  Permit 
Modification 

a.  If  there  is  contamination  from 
petroleum  fuels  and  the  proposed 
discharge  is  scheduled  for  less  than 
thirty  (30)  days — Only  the  applicable 
effluent  limitations  and  monitoring 
requirements  in  Part  L  A.1  or  A.2  fOr 
benzene,  pH  and/or  naphthalene  and 
total  lead  are  required.  One  (1)  grab 
sample  per  seven  (7)  days  will  be 
performed  during  the  discharge  period 
with  the  total  volume  discharged 
recorded.  Monitoring  results  shall  be 
submitted  within  thirty  (30)  days  of 
termination  of  the  discharge. 


b.  If  there  is  contamination  from 
pefroleum  fuels  and  the  proposed 
discharge  is  scheduled  for  more  than 
thirty  (30)  days — ^All  effluent  limitations 
and  monitoring  requirements  of  the 
general  permit  shall  be  performed 
including  biomonitoring. 

c.  If  contamination  exists  from 
sources  other  than  petroleum  fuels  as 
evidenced  by  analytical  test  data 
gathered  for  TOC,  pH,  Total  Mercury, 
Total  Cadmium,  Total  Copper.  Total 
Lead,  Total  Zinc  Total  Chromium, 
Benzene  and  Naphthalene,  such 
discharges  shall  not  be  covered  by  this 
general  permit  or  modification. 

d.  If  contamination  does  not  exist 
from  other  sources  considering  the 
parameters  listed  in  2.C  above,  the 
applicant  is  covered  without  having  to 
submit  a  NOI  request  to  EPA.  Region  IV. 
EPA  may  at  any  time  request  the  data 
resulting  from  the  analytical  tests. 

3.  Background 

The  varying  hydrdgeologic  conditions 
and  the  proximity  of  the  groundwater 
table  to  the  surface  in  various  areas  of 
the  State  of  Florida  led  EPA,  Region  IV 
and  the  Florida  Department  of 
Environmental  Regulation  (FDER)  to  the 
conclusion  that  there  is  a  need  for 
construction  related  activities  to  be 
covered  under  a  general  permit  for 
produced  water.  The  Clean  Water  Act 
requires  that  point  source  discharges  of 
pollutants  to  waters  of  the  U.S.  are  to  be 
covered  by  NPDES  permits.  This 
modification  of  the  general  permit  will 
allow  construction  related  activities 
which  cause  production  of  groundwater 
not  contaminated  by  petroleum  fuel 
sources  to  be  covered  by  this  permit 
modification  without  filing  a  Notice  of 
Intent  to  the  Permit  Issuing  Authority. 
Other  constiuction  related  activities 
which  cause  production  of  groundwater 
that  are  contaminated  with  petroleum 
fuels  will  be  covered  under  this  general 
permit  modification,  with  different 
effluent  limitations  and  monitoring 
requirements  depending  on  the  length  of 
the  discharge.  These  facilities  must 
submit  a  NOI  to  be  covered  under  the 
general  permit, 

4.  Basis  for  This  General  Permit 
Modification 

The  basis  for  the  effluent  limitations 
and  monitoring  requirements  for 
construction  related  activities 
contaminated  by  petroleum  fuels  is  the 
current  NPDES  general  permit  for 
Petroleum  Fuel  Contaminated  Ground/ 
Storm  Waters  in  the  State  of  Florida, 
issued  July  17, 1989  (54  FR  29986)  and 
considered  the  Best  Available 
Technology  (BAT).  The  analytical 
testing  requirements  on  the  parameters 


used  to  determine  if  contamination 
exists  from  other  sources  is  based  on 
section  308(a)  of  the  Clean  Water  Act. 

5.  Treatment  Technology 

The  treatment  technology  being  used 
mosUy  consists  of  airstripping.  aeration 
and/or  carbon  adsorption  and  other 
techniques  deemed  appropriate  by  good 
engineering  techniques  to  meet  the 
effluent  limitations. 

6.  Effective  Date  of  Proposed 
Modification  Effluent  Limits 

The  proposed  effluent  limits  for  this 
modification  will  be  effective 
immediately  upon  receipt  of  written 
notification  of  coverage  from  the  Permit 
Issuing  Authority.  For  sites  which 
analytical  testing  do  not  reveal 
contamination  from  other  sources,  these 
sites  are  covered  and  granted 
permission  to  discharge  to  waters  of  the 
U.S.  under  the  general  permit  without 
any  further  monitoring  requirement. 

7.  EPA  Contact 

Additional  information  concerning  the 
permit  may  be  obtained  at  the  address 
and  during  the  hours  noted  in  Item  8 
from:  Ms.  Diane  Barrett,  Public  Notice 
Coordinator,  404/347-3004 

8.  The  Administrative  Record 

The  adminisfrative  record  including 
application,  draft  permit,  fact  sheet. 
State  certification  (if  available), 
conmients  received,  and  additional 
information  is  available  by  writing  the 
EPA.  Region  IV,  or  for  review  and 
copying  at  345  Courtiand  SL,  NE.,  3rd 
Floor.  AUanta,  Georgia  30365,  between 
the  hours  of  8:15  a.m.  and  4:30  p.nL, 
Monday  through  Friday.  Copies  will  be 
provided  at  a  nominal  charge  per  page. 

9.  Other  Legal  Requirements 

A.  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12291 
pursuant  to  section  8(b)  of  that  order. 

B.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  the  regulated  facilities  in 
this  draft  general  permit  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.  The  information 
collection  requirements  of  this  permit 
have  already  been  approved  by  the 
Office  of  Management  and  Budget  in 
submissions  made  for  'he  NPDES  permit 
program  under  the  provisions  of  the 
Clean  Water  Act 
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C.  State  Certification  Requirements 

Section  301(b)(1)(c)  of  the  Act  requires 
that  NPDES  permits  contain  conditions 
which  ensure  compliance  with 
applicable  State  water  quality  standards 
or  limitations.  Under  section  401(a)(1)  of 
the  Act,  EPA  may  not  issue  or  modify  an 
NPDES  permit  until  the  State  in  which 
the  discharge  will  originate  grants  or 
waives  certifications  to  ensure 
compliance  with  appropriate 
requirements  of  the  Act  and  State  law. 
EPA  will  request  certification  on  the 
amendments  and  modification  regarding 
the  State's  general  permit. 

D.  Regulatory  Flexibility  Act 

After  review  of  the  facts  presented  in 
this  document,  I  hereby  certify,  pursuant 
to  the  provisions  of  5  U.S.C.  605(b),  that 
this  general  NPDES  permit  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Moreover,  the 
permit  reduces  a  significant  burden  on 
regulated  sources. 

10.  Proposed  Schedule  for  Permit 
Modification  Issuance 

Draft  Permit  To  EPA  Headquarters- 
December  28. 1990. 

Draft  to  State  for  Certification — 
January  29, 1991. 

Draft  to  Public  Notice — February  20, 
1991. 

Proposed  Issuance/Effective  Date — 
March  29, 1991. 

[FR  Doc  W-4259  Filed  2-21-91;  8:45  am] 
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[FRL-3907-1] 

Revision  of  the  Georgia  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  Program  to  Issue 
General  Permits 

agency:  Environmental  Protection 
Agency. 


ACnON:  Notice  of  approval  of  the 
National  Pollutant  Discharge 
Elimination  System  General  Permits 
Program  of  the  State  of  Georgia. 

tUMMANV:  On  January  28. 1991,  the 

Regional  Administrator  for  the 
Environmental  Protection  Agency  (EPA), 
Region  IV  approved  the  State  of 
Georgia's  National  Pollutant  Discharge 
Elimination  System  General  Permits 
Program.  This  action  authorizes  the 
State  of  Georgia  to  issue  general  permits 
in  lieu  of  individual  NPDES  permits. 
PON  FunTHen  information  contact: 
Jim  Patrick,  Chief,  Permits  Section,  U.S. 
EPA.  Region  IV,  345  Courtland  Street, 
NE..  Atlanta.  Georgia  30365,  404/347- 
3012. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

EPA  regulations  at  40  CFR  122.28 
provide  for  the  issuance  of  general 
permits  to  regulate  discharge  of 
wastewater  which  result  from 
substantially  similar  operations,  are  of 
the  same  type  wastes,  require  the  same 
effluent  limitations  or  operating 
conditions,  require  similar  monitoring, 
and  are  more  appropriately  controlled 
under  a  general  permit  rather  than  by 
individual  permits. 

Georgia  was  authorized  to  administer 
the  NPDES  program  in  June  1974.  Their 
program  as  previously  approved,  did  not 
include  provisions  for  the  issuance  of 
general  permits.  There  are  several 
categories  which  could  appropriately  be 
regulated  by  general  permits.  For  those 
reasons  the  Georgia  Department  of 
Natural  Resources  requested  a  revision 
of  their  NPDES  program  to  provide  for 
issuance  of  general  permits.  The 
categories  which  have  been  proposed 
for  coverage  under  the  general  permits 
program  include:  non-contact  cooling 
water  of  one  million  gallons  per  day  or 
less,  heat  pump  discharges,  storm  water 


discharges,  backwash  water  discharges 
from  potable  water  treatment  plants, 
petroleum  contaminated  groundwater 
discharges,  and  contaminated  water 
from  construction  site  dewatering.  Each 
general  permit  will  be  subject  to  EPA 
review  and  approval  as  provided  by  40 
CFR  123.44.  Public  notice  and 
opportimity  to  request  a  hearing  is  also 
provided  for  each  general  permit. 

II.  Discussion 

The  State  of  Georgia  submitted  in 
support  of  its  request,  copies  of  the 
relevant  statues  and  regulations.  The 
state  has  also  submitted  a  statement  by 
the  Attorney  General  certifying,  with 
appropriate  citations  to  the  statues  and 
regulations,  that  the  State  has  adequate 
legal  authority  to  administer  the  general 
permits  program  as  required  by  40  CFR 
123.23(c).  In  addition,  the  State 
submitted  a  program  description 
supplementing  the  original  application 
for  the  NPDES  program  authority  to 
administer  the  general  permits  program, 
including  the  authority  to  perform  each 
of  the  activities  set  forth  in  40  CFR 
123.44.  Based  upon  Georgia's  program- 
description  and  upon  its  experience  in 
administering  an  approved  NPDES 
program,  EPA  has  concluded  that  the 
State  will  have  the  necessary 
procedures  and  resources  to  administer 
the  general  permits  program. 

III.  Federal  Register  Notice  of  Approval 
of  State  NPDES  Programs  or 
Modifications 

EPA  must  provide  Federal  Register 
notice  of  any  action  by  the  Agency 
approving  or  modifying  a  State  NPDES 
program.  The  following  table  provide 
the  public  with  an  up-to-date  list  of  the 
status  of  NPDES  permitting  authority 
throughout  the  country.  Today's  Federal 
Register  notice  is  to  announce  the 
approval  of  Georgia's  authority  to  issue 
general  permits. 


State  NPDES  Program  Status 


Approved  Stat* 
NPOESpt 
program 


Approved  to 

reguliate  Federal 

tacilrties 


Approved  State 

pretreatfTMKit 

program 


Approved  State 

general  permits 

program 


Aiatwna.- 
Arkanaas- 
Calfomia« 
Colorado.. 


(^ormacucuL.. 


Georgia. 


Kanaaa.-.. 
Kanhjcfcy. 
Marylwd. 


10/19/79 

11/01/86 

5/14/73 

3/27/75 

9/26/73 

4/01/74 

6/28/74 

11/28/74 

10/23/77 

1/01/75 

8/10/78 

6/28/74 

9/30/83 

9/05/74 

10/17/73 

6/30/74 


10/19/79 

11/01/86 

5/05/78 


1/09/89 


12/08/80 

6/01/79 

9/20/79 

12/09/78 

8/10/78 

8/28/85 

9/30/83 

11/10/87 

12/09/78 

12/09/78 


10/19/79 

11/01/86 

9/22/88 


6/03/81 


3/12/81 
8/12/83 


6/03/81 


9/30/83 
9/30/85 
6/07/83 
7/16/79 


11/01/86 
9/22/89 
3/04/89 


1/04/84 


9/30/83 
12/15/87 


m 

Miaaouri 

Montvta 

Nebraaka...-. 

Nevada 

New  Jersey.. 
New  York 


Nortti  Carolma.. 
North  Dakota... 

(Mo „. 

Oragon 

Pervisytvanla  .... 
Rhode  Island- 
South  Carolina . 

Tenrwssee 

Utah 

Vermont „ 

Virgin  Islands.^ 
Virginia. 


Washington.... 
West  Virginia. 

Wisconsin 

Wyoming 


Totals.. 
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Approved  State 
NPDeSp< 
program 


5/01/74 

10/30/74 

6/10/74 

6/12/74 

9/19/75 

4/13/82 

10/28/75 

10/19/75 

6/13/75 

3/11/74 

9/26/73 

6/30/78 

9/17/84 

6/10/75 

12/28/77 

7/07/87 

3/11/74 

6/30/76 

3/31/75 

11/14/73 

5/10/82 

2/04/74 

1/30/75 


38 


Approved  to 
regulata  Federal 


1/28/83 
6/26/79 
6/23/81 
11/02/79 
8/31/78 
4/13/82 
6/13/80 
9/28/84 
1/22/90 
1/28/83 
3/02/79 
6/30/78 
9/17/84 
9/26/80 
9/30/86 
7/07/87 


2/09/82 


5/10/82 

11/26/79 

5/18/81 


34 


Approved  State 


5/13/82 
6/03/81 

9/07/84 

4/13/82 

6/14/82 

7/27/83 
3/12/81 

9/17/84 
4/09/82 
8/10/83 
7/07/87 
3/16/82 

4/14/89 

9/30/86 

5/10/82 

12/24/80 


27 


Approved 


12/12/85 
4/29/83 
7/20/80 

"i/ia/iB 


1/22/90 
2/23/82 

i/if/ei 


7/07/87 


9/26/89 

5/10/82 

12/19/86 


17 


Complete  State  Programs  (NPDES. 
Federal  Facilities  &  Pretreatment): 
27 

IV.  Review  Under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 

The  Office  of  Mtmagement  and  Budget 
has  exempted  this  rule  from  the  review 
requirements  of  Executive  Order  12291 
pursuant  to  section  8(b)  of  that  Order. 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  prepare  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  605(d]  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  I  certify  that  this  State  General 
Permits  Program  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Approval  of 
the  Georgia  NPDES  State  General 
Permits  Program  establishes  no  new 
substantive  requirements,  nor  does  it 
alter  the  regulatory  control  over  any 
industrial  category.  Approval  of  the 
Georgia  NPDES  State  General  Permits 
Program  merely  provides  a  simplified 
administrative  process. 
Patrick  M.  Tobin. 
Deputy  Regional  Administrator. 
[FR  Doc.  91-4262  Filed  2-21-01;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  Revision  of  2067-0009  to  pretest 
and  extension  of  current  form  while 
pretests  are  being  conducted. 

Title:  Disaster  Assistance 
Registration/Application 

Abstract-  The  Federal  Emergency 
Management  Agency  (FEMA)  uses 
FEMA  Form  90-69,  Disaster  Assistance 
Registration/Application  (English 
version)  and  FEMA  Form  90-69A, 
Disaster  Assistance  Registration/ 
Application  (Spanish  version)  only  in 
Presidentially  declared  major  disasters 
to  register  victims  for  disaster 
assistance.  The  information  serves  as 
the  application  for  FEMA's  Temporary 
Housing  Assistance  program  and  is 
relayed  to  other  Federal  and  State 
agencies  administering  disaster  relief 
programs  appropriate  to  the  applicant's 
needs.  Agency  interviewers  complete 
the  application  form  by  noting  oral 
responses  from  applicants  who  apply  for 
assistance. 


Type  of  respondents:  Individuals  and 
households,  Farms,  Businesses  or  other 
for-profit.  Federal  agencies  or 
employees.  Non-profit  institutions,  and 
Small  businesses  or  organizations. 

Estimate  of  total  annual  reporting  and 
recordkeeping  burden:  23,265. 

Number  of  respondents:  Pretest  7,000. 
Current  Form  63.500. 

Estimated  average  burden  hours  per 
response:  20  minutes. 

Frequency  of  response:  Information  is 
collected  only  in  PresidentiaHy  declared 
major  disasters. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Borror  (202)  646-2624,  500 
C  Street.  SW..  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman. 
(202)  395-7340,  Office  of  Management 
and  Budget  3235  New  Executive  Office 
Building.  Washington.  DC  20503  within 
four  weeks  of  this  notice. 

Dated:  February  13, 1991. 
Wedey  C  Moore, 

Director.  Office  of  Administrative  Support 
[FR  Doc  91-4242  Filed  2-21-91:  a'4S  am] 
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:  Federal  Emergency 
Management  Agency. 

:  Notice. 


;  This  it  a  notice  of  the 
ftetklantial  dedaratioa  of  a  maf  or 
diwater  for  tbe  State  of  Califomia 
(FEMA  OM  DR).  dated  February  11. 
1991,  and  related  detenninationt. 
:  February  11. 1991. 


moN  contact: 
Neva  K.  Elliott,  Disaster  Assistance 
Ptngrams.  Federal  Baergency 
Management  Agency,  Washington.  DC 
2(M72  (202)  04ft-9ei4. 
NOncc  Notice  is  hereby  given  that,  in  « 
letter  dated  Febmary  11, 1991,  the 
ftesident  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C  5121  et  seq.. 
Pub.  L  93-288,  as  amended  by  Pub.  L 
100-707),  as  follows: 

1  heTQ  aetcmiiwd  tnst  nw  d^ni^gp  in 
certaia  areas  of  the  9ta(e  of  Catifomia, 
readting  from  a  wvera  fnaeze  which  aocurred 
December  la.  HBI.  tfaroogh  laanary  3.  IML  is 
of  lufficiaat  severity  aad  magnitude  to 
warrant  a  major  disaster  declaration  under 
tlie  Robert  T.  StafTord  Disaster  Relief  and 
Emergency  Asststanee  Act  ("the  Stafford 
Acrv  L  tlieiefare.  dedared  tliat  such  a  maior 
disaster  exists  in  the  State  of  CaJifonria. 

You  are  authorized  lo  provide  Disaster 
Unemployment  Assistance  in  the  designated 
areas.  In  order  to  provide  Federal  assistance, 
yoB  are  hanby  aathsfiwd  to  allocate  from 
fuada  availahle  for  (faeaa  pufpoaes,  auch 
amounts  as  you  find  necessary  lor  Federal 
disaster  assistance  and  administrative 
expenses. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  aadMirity  vested  in  the  Director  of 
the  Federal  Bnwrgency  Management 
Agenqr  nader  Bxacutive  Order  12148, 1 
hereby  appoint  WiUi«n  M.  Medigovich 
of  the  Federal  Eiaecgency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  CaUfomia  to  have 
been  afiectod  adversely  by  this  declared 
major  diaaster 

The  counties  of  Alameda,  Batte,  Cohisa, 
Fresno.  Glenn.  Imperial.  Kern.  Um  Angeles. 
Madera.  Marin.  Mendocino.  Merced, 


Monterey,  Tvapa,  nlveisida,  San  Benito,  San 

BaraaroiiM.  SaB  iHago,  aan  joa^ttlii,  oait  iaiis 

Obispo,  San  Matao,  Banta  Barbara,  Santa 

Clara,  Santa  Cniz,  Solano,  Sonoma.  Sutter, 

Tulan.  Veotun.  Yolo,  aod  Yuba  for  Disaster 

Unemployment  Assistance  only. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.51B.  Disaster  Assistance] 

Wallacal.8«cluiey. 

Director,  Federal  Emergency  Management 

Agency. 

[FR  Doc  Bl-«243  Filed  »^21-01:  &45  am] 

■NXNta  CaX  S71S-0I-M 


(FEIIIA-893-OR] 

AmaHdmwrt  to  a  M4or  Ofaaatar 


11  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARV:  This  notice  amends  the  notice 
of  a  ma|or  disaster  for  the 
Commonwealth  of  Kentucky  (F^iA- 
893-DR),  dated  January  29, 1991,  and 
related  determinations. 
dated:  February  11. 1901. 


FON  FURTHCN  IMroWMATION  CONTACT 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  Commonwealth  of  Kentucky, 
dated  January  29. 1991,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  maior  disaster 
by  the  President  in  his  declaration  of 
January  29. 1991: 

Lee  County  (or  PubBc  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 

Richard  W.  Krimm. 

Acting  Depaty  Associate  Director,  State  and 

Local  Proems  and  Support,  Federal 

Emergency  Managentent  Agency. 

[FR  Doc.  91-4244  Filed  2-21-»l;  8:45  am] 

MLUNQ  COOK  sns-eMi 


[FEMA-MS-ORl 

AmandwMiit  to  a  IJ^jor  DJiatar 


agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

•UMMAlir.  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonweahh  of  Kentudcy  (FEMA- 
893-DR),  dated  January  29. 1991,  and 
related  determinations. 


dated:  February  14, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

NOTICE:  The  notice  of  a  major  disaster 
for  the  Commonwealth  of  Kentucky,' 
dated  January  29, 1991,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declaration  of 
January  29. 1991: 

Fulton  County  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.51S,  Disaster  Assistance] 
Rkhaid  W.  Kdmni, 

Acting  Deputy  Associate  Director.  State  and 
Local  Programs  and  Support,  Federal 
Emergency  Management  Agency. 
(FR  Doc.  91-4245  Filed  2-21-91;  8:45  am) 
BiujNO  cooe  <7tS-<»-« 


[FEMA-888-OR] 

AmandRMnt  to  ■  Major  Diaaatar 
Dadaration 

AQENCV:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice. 

SUMMUUIY:  His  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Mississippi  (FEMA-688-43R).  dated 
January  3. 1991,  and  related 
determinations. 

dated:  February  11, 1991. 


FOR  FURTHER  MFOHMATMN  CONTACT: 
Neva  K.  EUiott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472  (202)  646-3614. 

NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Mississippi,  dated 
January  3, 1991,  is  hereby  amended  to 
add  the  Public  Assistance  program  and 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  delcaration  of  January  3, 
1991: 

The  counties  of  Itawamba  and  Wetnter  for 
Individual  Assistance  and  Public  Assistance; 
and 

The  counties  of  Carroll,  Clay,  Harrison,  and 
Lowndes  for  Public  Assistance  (already 
designated  for  Individual  Assistance]. 
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(CaUlog  of  Federal  Domestic  Assistance  Na 

B3.S18,  Disaster  Assistance] 

GfaalCI 


Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
(FR  Doc  91-4248  Filed  2-21-91;  8:45  am) 
MUMa  COOK  S71S-0S-4I 


FEDERAL  MARITIME  COMMISSION 

P&O  Contalnors/rtodlloyd/Soa-Und 
Agraomant,  ot  al;  Agraafn«nt(a)  FHad 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC.  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  (  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Conunission  regarding  a  pending 
agreement 

Agreement  No.:  203-011171-003. 

Title:  P&O  Containers/Nedlloyd/Sea- 
Land  Agreement 

Parties:  P&O  Containers  Limited. 
Nedlloyd  Lijnen.  B.V..  Sea-Land  Service. 
Inc. 

Synopsis:  The  proposed  amendment 
would  modify  the  term  of  the  Agreement 
from  an  unlimited  number  of  successive 
three  year  terms  to  a  term  of  10  years.  It 
would  permit  a  party  under  certain 
terms  and  conditions  to  withdraw  from 
the  Agreement  on  six  months'  notice.  It 
would  also  provide  for  the  termination 
of  the  Agreement  in  the  event  of 
changes  of  ownership  or  insolvency. 

Agreement  No.:  202-011241-009. 

Title:  USA-North  Europe  Rate 
Agreement 

Parties:  Atlantic  Container  Line  AB, 
P&O  Containers  Limited,  Sea-Land 
Service.  Inc.,  Compagnie  Generale 
Maritime  (CGM),  Hapag  Lloyd  AG. 
Nedlloyd  Lijnen  BV.  A.P.  Moller-Maersk 
Line. 

Synopsis:  The  proposed  amendment 
would  extend  the  expiration  dates  of  the 
provisions  under  Articles  16.1  and  16.2 
from  March  31. 1991  to  March  31. 1992. 

Agreement  No.:  203-011275-001. 

Title:  Australia/United  States 
Discussion  Agreement 


Parties:  Hamburg-Suedamerikanische 
DampfschiMahris-Gesellschaft  Eggert  ft 
Amsinck  (Columbus  Line),  Associated 
Container  Transportation  (Australia) 
Ltd.  (Pace  Line).  Australia-New  Zealand 
Direct  Line. 

Synopsis:  The  proposed  amendment 
would  add  Nedlloyd  Lijnen  B.V.  as  a 
party  to  the  Agreement 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  February  15, 1991. 
loaeph  C  PoDclng. 
Secretary. 
[FR  Do&  91-4168  Filed  2-21-91:  8:45am] 

BHJJNQ  COOC  STM-ei-ll 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domeatic  Policy  Directive  of 
December  18, 1990 

In  accordance  with  S  217.5  of  its  rules 
regarding  availability  of  information, 
there  is  set  forth  below  the  domestic 
policy  directive  issued  by  the  Federal 
Open  Market  Committee  at  its  meeting 
held  on  December  18, 1990.*  The 
directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this  meeting 
suggests  appreciable  weakening  in  economic 
activity.  Total  nonfarm  payroll  employment 
fell  sharply  further  in  November,  reflecting 
widespread  job  losses  that  were  especially 
pronounced  in  manufacturing  and 
construction:  the  civilian  unemployment  rate 
rose  to  5.9  percent  Industrial  output  declined 
markedly  in  October  and  November,  in  part 
because  of  sizable  cutbacks  in  the  production 
of  motor  vehicles.  Retail  sales  were  weak  in 
real  terms  in  October  and  November  real 
disposable  income  has  l>een  reduced  not  only 
by  a  decrease  in  total  hours  worked  but  also 
by  the  effects  of  higher  energy  prices. 
Advance  indicators  of  business  capital 
spending  point  to  considerable  softening  in 
investment  in  coming  months.  Residential 
construction  has  declined  substantially 
further  in  recent  months.  The  nominal  U.S. 
merchandise  trade  deficit  widened  in 
October  from  its  average  rate  in  the  third 
quarter  as  non-oil  imports  rose  more  sharply 
than  exports.  Increases  in  consumer  prices 
moderated  in  November  largely  as  a  result  of 
a  softening  in  oil  prices.  The  latest  data  on 
labor  costs  suggest  some  improvement  from 
earlier  trends. 

'  Most  interest  rates  have  fallen  appreciably 
since  the  Committee  meeting  on  November 
13.  In  foreign  exchange  markets,  the  trade- 
weighted  value  of  the  dollar  in  terms  of  the 
other  G-10  currencies  rose  slightly  on 
balance  over  the  intermeeting  period. 


'  Copies  of  the  Record  of  policy  actioiu  of  the 
Committee  for  the  meeting  of  Deceml>er  18, 1980,  are 
available  upon  request  to  The  Board  of  Governor* 
of  the  Federal  Reserve  System.  Washington.  DC 
20551. 


M2  was  about  unchanged  on  balance  over 
October  and  November  after  several  months 
of  relatively  limited  expansion,  while  M3 
declined  slightly  in  both  months.  From  the 
fourth  quarter  of  1969  through  November, 
expansion  of  M2  was  estimated  to  be  in  the 
lower  half  of  the  Committee's  range  for  the 
year  and  growth  of  M3  near  the  lower  end  of 
its  range.  Expansion  of  total  domestic 
nonfinancial  debt  appears  to  have  been  near 
the  midpoint  of  its  monitoring  range. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stability,  promote  growth  in 
output  on  a  sustainable  basis,  and  contribute 
to  an  improved  pattern  of  international 
transactions.  In  furtherance  of  these 
objectives,  the  Committee  at  its  meeting  in 
July  reaffirmed  the  range  it  had  established  in 
February  for  M2  growth  of  3  to  7  percent 
measured  hom  the  fourth  quarter  of  1989  to 
the  fourth  quarter  of  1990.  The  Committee  in 
July  also  retained  the  monitoring  range  of  5  to 
9  percent  for  the  year  that  it  had  set  for 
growth  of  total  domestic  nonHnancial  debt 
With  regard  to  M3,  the  Committee  recognized 
that  the  ongoing  restructuring  of  thrift 
depository  institutions  had  depressed  its 
growth  relative  to  spending  and  total  credit 
more  than  anticipated.  Taking  account  of  the 
unexpectedly  strong  M3  velocity,  the 
Committee  decided  in  July  to  reduce  the  1990 
range  to  1  to  5  percent.  For  1991,  the 
Committee  agreed  on  provisional  ranges  for 
monetary  growtli,  measured  from  the  fourth   . 
quarter  of  1990  to  the  fotulh  quarter  of  1991, 
of  2V^  to  6%  percent  for  M2  and  1  to  5 
percent  for  M3.  The  committee  tentatively  set 
the  associated  monitoring  range  for  growth  of 
total  domestic  non-fmancial  debt  at  4Vi  to 
BVt  percent  for  1991.  The  behavior  of  the 
monetary  aggregates  will  continue  to  be 
evaluated  in  the  light  of  progress  toward 
price  level  stability,  movements  in  their 
velocities,  and  developments  in  the  economy 
and  Tmancial  markets. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
decrease  slightly  the  existing  degree  of 
pressure  on  reserve  positions,  taking  account 
of  a  possible  change  in  the  discount  rate. 
Depending  upon  progress  toward  price 
stabihty,  trends  in  economic  activity,  the 
behavior  of  the  monetary  aggregates,  and 
developments  in  foreign  exchange  and 
domestic  flnancial  markets,  slightly  greater 
reserve  restraint  might  or  somewhat  lesser 
reserve  restraint  would  be  acceptable  in  the 
intermeeting  period  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  tvith  growth  of  M2  and  M3  over 
the  period  from  November  through  March  at 
annual  rates  of  about  4  and  1  percent 
respectively. 

By  order  of  the  Federal  Open  Market 
Committee,  February  15, 1991. 
Normand  Bemaid. 

Deputy  Secretary,  Federal  Open  Market 
Committee. 

[FR  Doc.  91-4181  FUed  2-21-91:  8:45  am] 
■aiMO  cooe  siio-oi-« 
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A^^^^m^^m^  f^^^mm^a^J^  BA^_^a^^^ 

Aovieny  vooncsi  Meemg 

The  Coaamner  Adrisory  Qnuici]  «nll 
meet  on  Thuteday.  March  14.  The 
meedng.  which  will  be  open  to  pabhc 
obsenratian.  wilt  take  piece  in  Terrece 
Room  B  of  the  Mertin  Beilding.  The 
meeting  is  expected  to  beghi  et  9  a.m. 
and  to  continue  until  5  p.m.,  with  a  hmch 
bieak  from  1  mitil  2  p  ja.  The  Martin 
Building  is  located  on  C  Street 
Northwest,  between  20th  and  21  st 
Streets  in  Washington.  D.C. 

The  Coancil's  function  is  to  advise  the 
Board  on  the  exerdse  of  the  Board's 
responsibilities  under  the  Consumer 
Credit  Protection  Act  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council  will 
discuss  the  following  topics: 

Traaewy  ftepoeal  on  Baiddng  Reform 

Disciusion  of  the  effects  oo  financial 
institutions  and  consumers  and 
communities  of  recent  recomaoeadations 
by  the  U.S.  Treasury  Department  for 
changes  in  the  deposit  inswance  system 
and  reform  of  the  hanlting  laws. 

Menibefs  Fomin 

Presentation  of  individual  Council 
members'  views  about  the  level  of 
coosumer  confidence  io  the  banking 
system  and  suggestions  for  ways  to 
improve  the  level  of  that  omfidence 

Mortgage  Lander  Referrals 

Diacassion  led  by  the  rrmf^pn^T 
Credit  Committee  on  certain  mortgage 
referral  pradioes,  whereby  real  estate 
brokers  surket  and  oripnate  mortgage 
loans  for  varioos  lenden.  and  whether 
there  is  potential  for  abuse  in  steering 
consnraers  to  lenders  with  whom  they 
have  a  special  financial  arrangement 

Coimca  Mamber  Prefilaa 

Remarks  by  Coondl  members 
identifying  spedal  areas  of  importance 
and  concern  to  dieir  orgmizations 
regarding  the  provision  of  financial 
services  to  consumers  and  communities. 

Lagislafi**  Update 

Staff  briefing  to  inform  Council 
members  about  the  legislative  outlook 
forlWL 

Committaa  Reports 

Reports  from  Council  Committees  on 
their  work  and  plans  for  1991. 

Other  matters  previously  considered 
by  the  Council  or  initiated  by  Council 
members  may  also  be  discussed. 

Persons  wishing  to  submit  to  the 
Council  their  views  regarding  any  of  die 
above  topics  may  do  so  by  sending 
written  statements  to  Ann  Marie  Bray. 
Secretary,  Consumer  Advisory  Comwil. 
Division  of  Consumer  and  Comnranity 


Affairs,  Board  of  Governors  of  die 
Fedefal  Ruseive  Sjrstem,  Inrasfaington, 
DC  20651.  Comments  must  be  received 
no  later  than  close  of  bostness  Friday, 
March  8,  and  must  be  of  a  quality 
suitable  for  reproduction. 

Information  with  regard  to  diis 
meeting  may  be  obtained  from  Bedelia 
Calhoun.  Staff  Specialist  Consumer 
Advisory  Coimcil.  Division  of  Consumer 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  (202) 
452-2412.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
Dorothea  Thompson  (202)  452-3544. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  19, 1991. 

William  W.  WIss. 

Secretary  of  the  Board 

(FR  Doc.  91-4207  Filed  2-21^91;  8:45  am] 

aiujNO  cooc  tno-si-a 


Euroholdlnga,  Inc,  9t  «L;  Fonnations 
of,  AcqtiWtions  by,  and  Mfgert  of 
Bank  Holding  CoraJMnlos 

Tlie  companies  listed  in  this  notice 
have  applied  for  die  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holdii^ 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  \he  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  £or 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  view*  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otiierwise  noted,  comments 
regarding  each  of  these  applications 
most  be  received  not  later  dian  March 
13, 1991. 

A.  Federal  Reserve  Bank  of  Adanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW^  Atlanta,  Georgia 
30303: 

1.  EuroHoldings.  Inc.,  Coral  Gables, 
Florida:  to  become  a  bank  holding 
company  by  acquiring  99  percent  of  the 
voting  shares  ai  Transfkmda  Bank  of 
Palm  Beach.  Boca  Raton,  Florida. 


formerly  chartered  in  Boynton  Beach, 
Florida,  and  will  be  renamed  EuroBank. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vvx  President)  230 
South  LaSalle  Street  Chicaga  Illinois 
60690: 

1.  Northern  Trust  Corporation, 
Chicago.  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  Northem  Trust  of 
California  Corporation.  Chicago,  Illinois, 
and  thereby  indirectly  acqvdre  Northem 
Trust  of  California.  National 
Association,  Santa  Bailjara.  California, 
and  Tri-Valley  National  Bank,  Dublin, 
California. 

2.  Northern  Trust  of  California 
Corporation.  Chicago.  ilUnnia,  a  wholly 
owned  subsidiary  of  Northern  Trust 
Corporatioiu  Chicago.  Illinois;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Northem  Trust  of  California.  National 
Association,  Santa  Barbara.  California, 
the  successor  to  the  consolidation  of 
Northem  Trust  of  California  National 
Association,  with  Tri-Valley  National 
Bank.  Dublin,  California. 

C  Federal  Reserve  Bank  of 
Miimeapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Blue  Water  Bancshares,  Ltd.,  New 
Brighton,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
State  Bank  of  Graceville.  Graceville, 
Minnesota. 

Board  of  Govemora  of  the  Fadsnl  Reserve 
System,  February  it,  ISn. 

Associate  Secretary  of  the  Board 
[FR  Doc.  01 -4203  Tiled  S-Zl^Ol;  8»45  aai| 
iooaKtaie«vF 


FiratyicMgan 
AppicationTo 


da  nowosR 


The  company  listed  in  this  notice  has 
filed  an  application  under  f  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  die  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
l843(c)(B))  and  8  225.21(a)  of  Regulation 
Y  (12  CFR  225.21|a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  Uiat  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holdii^  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
Inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wrriting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  In  lieu  of  a  hearing. 
Identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  8, 1991. 

A.  Federal  Reserve  Bank  vS  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street  Chicago,  IllLaois 
60090: 

1.  First  Michigan  Bank  Corporation, 
Holland,  Michigan;  to  engage  de  novo 
through  its  subsidiary.  FMB-Brokerage 
Services.  Inc..  Holland.  Michigan,  in 
buying  and  selling  securities  solely  as 
agent  for  the  account  of  customers, 
carrying  margin  accounts  through 
borrowing  from  affiliates  bank, 
maintaining  credit  balances  and  seairity 
safekeeping  pursuant  to  S  225.25(b)(15) 
of  the  Board's  Regulation.  In  addition. 
Applicant  v^  act  as  riskless  principal 
in  certain  transactions,  within  the  limits 
provided  by  the  Board  in  Bankers  Trust 
New  York  Corp.,  75  Federal  Reserve 
Bulletin  829  (1989)  and/.  P.  Morgan  » 
Co.  Incorporated,  76  Federal  Reserve 
Bulletin  26  (1990).  Applicant  also  wishes 
to  provide  investment  advice  to 
institutional  and  retail  customers 
incident  to  the  normal  conduct  of  its 
business  as  a  broker  pursuant  to 
S  225.25(b)(4)  of  die  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  15. 1991. 
Jennifer  J.  f ohnsca. 
Associate  Secretary  of  the  Board. 
(FR  Doc  91-4204  Filed  2-21-01;  8:45  am] 
MUMa  OOM  SttMl^ 


Dennia  M.  Monaghan,  at  aL;  Change  in 
Bank  Control  Notioaa;  AequiaHiona  of 
Ttharei  of  Danka  or  Dank  llohflna 
Companiea 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Govemors.  Comments  must  be  received 
not  later  than  March  13. 1991. 

A.  Federal  Reserve  Bank  of  Kans& 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Dennis  M.  Monaghan,  Omaha, 
Nebraska;  to  acquire  an  additional  44.7 
percent  (totalling  67.0  percent)  of  the 
voting  shares  of  Ashland  BancShares, 
Inc..  Omaha,  Nebraska,  and  thereby 
indirectiy  acquire  Ashland  State  Bank, 
Ashland.  Nebraska. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street  Dallas.  Texas  75222: 

1.  Luther  May.  Jr.,  Big  Springs.  Texas; 
to  acquire  83J)  percent  of  the  voting 
shares  of  First  Coleman  Bancshares, 
Inc..  Coleman,  Texas,  and  thereby 
indirectiy  acquire  First  Coleman 
National  Bank,  Coleman,  Texas. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  Fetimary  15. 1991. 
Jennifer  J.  Jolmsoii, 

Associate  Secretary  of  the  Board. 

[FR  Doc  91-4206  FUed  2-21-91;  8:46  am] 

■HiJM  coot  ssieei^ 


Norwaat  Corp4  Aoquiaitfon  of 
Company  Engaged  In  Perniiaaibia 
NonbanWng  Actlvltiee;  Correction 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
die  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  die  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  22S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 


company  engaged  in  a  nonbanking 
activify.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and-indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemors  not  later  than  March  8, 1991. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Miimeapolis 
Minnesota;  to  acquire  UBC  Investment 
Corp..  Denver.  Colorado,  and  thereby 
engage  in  underwriting  or  dealing  in 
government  obligations  and  money 
market  instruments  pursuant  to 
8  225.25(b)(16)  of  die  Board's  Regulation 
Y;  the  sale  of  annuities  pursuant  to  12 
U.S.C.  1843(c)(8)(G)  and  Norwest 
Corporation,  76  Federal  Reserve  Bulletin 
873  (1990);  and  full-service  brokerage 
activities  as  approved  by  the  Board  in 
Bank  of  New  England  Corporation,  74 
Federal  Reserve  Bulletin  700  (1988)  and 
PNC  Financial  Corp,  75  Federal  Reserve 
Bulletin  396  (1989),  and  subject  to 
limitations  previousfy  approved  by  the 
Board. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  February  15. 1991. 
Jennifer ).  Johnstm, 
Associate  Secretary  of  the  Board 
[FR  DOC  91-4200  FUed  2-21-91;  8:46  am] 
MUMO  coot  SSIMI-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offloc  of  tho  Sec  ratify 

Agoncy  Fornw  Submittod  to  ttw  Offlc* 
of  ManMMiiMnt  and  Budoalfor 


On  Fridays,  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  OME 

1.  PHS  Acquisition  Regulations  Part 
380— Special  Programs  Requirements 
Affecting  PHS  Acquisitions  and  Part 
352 — SoUcitatibn  Provisions  and 
Contract  Clauses— 0890-0128— Existing 
Requirements,  No  Change — The 
recordkeeping  and  reporting 
requirements  contained  in  &s 
regulation  pertain  to  acquisitions  which 
involve  laboratory  animals,  drugs  and 
medical  supplies.  Indian  Self 
Determination,  reusable  cylinders, 
safety  and  health,  and  additional 
pajnnent  provisions.  Respondents:  state 
or  local  governments,  businesses  or 
other  for-profit,  non-profit  institutions, 
small  businesses;  Burden  Information 
for  Acquisitions  Involving  Laboratory 
Animals — Annual  Number  of 
Respondents:  157;  Annual  Frequency  of 
Response:  one  time;  Average  Burden  per 
Response:  10  hours;  Total  Annual 
Burden:  1,570  hours — Burden 
Information  for  the  Acquisition  of  Drugs 
or  Medical  Supplies-^iinnuo/  Number  of 
Respondents:  52;  Annual  Frequency  of 
Response:  three  times;  Average  Burden 
per  Response:  2  hours;  Total  Annual 
Burden:  312  hours — Burden  Information 
for  Contracts  Under  the  Indian  Self- 
Determination  Act— i47J77uay  Number  of 
Respondents:  396;  Annual  Frequency  of 
Response:  one  time:  Average  Burden  per 
Response:  2  hours:  Total  Annual  Burden: 
792  hours — Burden  Information  for 
Demurrage  Charge  Provisions  for 
Reusable  Cylinders— i47u>uayMun^ro/ 
Respondents:  10;  Annual  Frequency  of 
Response:  five  times;  Average  Burden 
per  Response:  1  hour  Total  Annual 
Burden:  50  hours — ^Burden  Information 
for  Safety  and  Health  Clause— i47i/iua/ 
Number  of  Respondents:  157:  Annual 
Frequency  of  Response:  one  time; 
A  verage  Burden  per  Response:  8  hours; 
Total  Annual  Burden:  1,256  hours — 
Burden  Information  for  Additional 
Payment  Provision  Qause — Annual 


Number  of  Respondents:  98:  Annual 
Frequency  of  Response:  ten  times; 
A  verage  Burden  per  Response:  1  hour 
Total  Annual  Burden:  980  hours —  Total 
Burden  for  All  Requirements:  4960 
hours. 

OAfB  Desk  Officer:  Allison  Herron. 

Copies  of  the  informaion  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMN  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3206,  Washington,  DC  20503. 

Dated  February  a  1991. 

lamMF.Tiickatt. 

Deputy  Assistant  Secretary  for  Management 
and  Acquisition. 

[PR  Doc  91-3884  Filed  2-21-81;  8:45  am] 
I  COM  411 


Offico  Of  Human  Dovotopmont 
Sorvlcos 

Agonqf  Infonnation  Colloctlon  Undor 
OMBRoviow 

AQmcv:  Office  of  Human  Development 

Services,  HHS. 

ACnOH:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  the  Office  of  Human 
Development  Services  (OHDS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  a  new 
information  collection  for  the 
Comprehensive  CMd  Development 
Program's  (CCDP)  National  Impact 
Evaluation. 


I  Copies  of  the  information 
collection  request  may  be  obtained  from 
Larry  Guerrero,  OHDS  Reports 
Clearance  Officer,  by  calling  (202)  245- 
6275. 

Writen  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Angela  Antonelli,  OMB  Desk 
Officer  for  OHDS.  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3002,  725 17th 
Street.  NW..  Washington.  DC  20503, 
(202)  395-7316. 

Information  on  Document 

Title:  Comprehensive  Child 
Development  Program  National  Impact 
Evaluation. 

OMBiia/N/A. 

Description:  The  CCDP  is  a 
demonstration  program  to  provide 


intensive,  comprehensive,  integrated 
and  continuous  support  services  to 
children  fix>m  low-income  families  from 
birth  to  entrance  into  elementary  school 
that  will  enhance  their  intellectual. 
social,  emotional  and  physical 
development.  The  CCDP  also  will 
provide  needed  support  services  to 
parents,  siblings,  and  other  family 
members  whidi  will  enhance  their 
personal  development  and  economic 
and  social  self-sufficiency. 

Data  for  the  National  Impact 
Evaluation  will  be  collected  firom  1991 
through  1994,  throu^  interviews  with 
families,  tests  administered  to  children 
and  self-administered  questionnaires. 
Over  5,000  families  will  participate  in 
this  evaluation.  The  evaluation  findings 
will  provide  a  sound  basis  for  assessing 
and  reporting  to  Congress  the 
effectiveness  and  feasibility  of  the  - 
overall  program  and  its  potential  for 
continuation  and  expansion. 

Annual  number  of  respondents: 
10,039. 

Annual  &«quency:  1.6. 

Average  burden  hours  per  response: 
1.49. 

Total  burden  hours:  23,874. 

Dated:  February  13, 1991. 
Mary  Shelia  Gall. 

Assistant  Secntary  for  Human  Development 

Services. 

(FR  Dec  91-4237  Filed  2-21-81;  8:45  am] 

MLUNQ  coot  4*1S-»MI 


Agoney  Inf onnation  CoHoetion  Undor 
OMBRoviow 

AOCNCv:  Office  of  Himian  Development 
Services,  HHS. 

action:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  the  Office  of  Human 
Development  Services  (OHDS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  a  new 
information  collection  for  the 
Comprehensive  Child  Development 
Program's  (CCDP)  Management 
Information  System  (MIS). 

ADOfmsn:  Copies  of  the  information 
collection  request  may  be  obtained  bom 
Larry  Guerrero,  OHDS  Reports 
Clearance  Officer,  by  calling  (202)  245- 
6275. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Angela  Antonelli,  OMB  Desk 
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Office  for  OHDS,  OMB  Reports 
Management  Brandi,  New  Executive 
Office  Building,  room  3002.  725  17th 
Street.  NW.,  Washington.  DC  20503. 
(202)395-7316. 

Infonnatioii  on  Document 

Title:  Comprehensive  Child 
Development  Program  Management 
Information  System. 

OMB  No.:  fi  I  A. 

Description:  the  CCDP  is  a 
demonstration  program  to  provide 
intensive,  comprehensive,  integrated 
and  continuous  support  services  to 
children  bom  low-income  families  bom 
birth  to  entrance  into  elementary  school 
that  will  enhance  their  intellectual, 
social,  emotional  and  physical 
development,  the  CCDP  also  will 
provide  needed  support  services  to 
parents,  siblings,  and  other  family 
members  which  will  enhaiice  their 
personal  development  and  economic 
and  social  self-sufficiency. 

The  MIS  will  collect  data  on  family 
demographics,  diaracteristics  and  birth 
recordb.  The  MIS  data  are  collected  to 
monitor  whether  projects  are  providing 
the  services  they  are  statutorily  required 
to  provide.  For  example,  analyses  of 
family  service  contact  records  and  child 
educational  program  attendance  records 
will  determine  if  young  children  are 
receiving  early  childhood  educational 
services  as  mandated. 

Annual  number  of  respondents: 
13.280. 

Annual  frequency:  17.86. 

Average  burden  hours  per  response: 
0.115. 

Total  burden  hours:  27,374. 

Dated:  February  13, 1991. 

Mary  Sh^U  Gall. 

Assistant  Secretary  for  Human  Development 
Services. 

[FR  Doc  91-4238  Filed  2-21-81;  8:45  am] 

BIUJNO  COOK  4130-ei-« 


Agency  Infonnation  Collection  Under 
OMB  Review 

aqency:  Office  of  Human  Development 
Services,  HHS. 
action:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  the  Office  of  Human 
Development  Services  (OHDS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  a  new 
information  collection  for  the  Validation 
and  Effectiveness  Study  of  Legal 
Representative  Through  Guardian  Ad 
Litem  (GAL). 
ADDRESSES:  Copies  of  the  infonnation 


collection  request  may  be  obtained  from 
Larry  Guaiero,  OHDS  Reports 
Clearance  Officer,  by  callLog  (202)  245- 
6275. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  shodd  be  sent 
directly  to:  Angela  Antonelli,  OMB  Desk 
Officer  for  OHDS,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002, 725 17th 
Street,  NW.,  Washington.  DC  20503, 
(202)  395-7316. 

Information  on  Document 

Title:  Validation  and  Effectiveness 
Study  of  Legal  Representation  Through 
Guardian  Ad  Litem. 

OMB  No.:  fi/ A. 

Description:  in  1974,  Congress  passed 
the  Qiild  Abuse  Prevention  and 
Treatment  Act  (Pub.  L  93-247),  as 
amended  by  Public  Law  95-260,  which 
first  began  federal  involvement  in  the 
area  of  the  neglect  and  maltreatment  of 
children.  The  Act  established  a  grant 
program  enabling  States  that  met  certain 
requirements  to  establish  child  abuse 
prevention  and  treatment  programs.  One 
of  these  requirements  was  the 
appointment  of  a  guardian  ad  litem  to 
all  abused  or  neglected  children 
involved  in  judicial  proceedings.  The 
rationale  for  the  appointment  of  a  GAL 
in  civil  and  criminal  abuse  and  neglect 
proceedings  is  that  the  child  needs  an 
independent  voice  to  advocate  for  the 
child's  "best  interests." 

This  study  will  focus  on  determining 
the  various  roles  and  responsibilities  of 
guardians  ad  litem,  including  the 
relative  effectiveness  of  the  three  GAL 
program  models  across  a  number  of  role 
dimensions.  This  will  apply  to  abused  or 
neglected  children  who  are  involved  in 
civil  judicial  proceedings.  The  program 
models  included  in  the  study  are  the 
private  attorney,  staff  attorney,  and  the 
Court-Appointed  Special  Advocate 
(CASA)  models.  The  study  is  designed 
to  collect  case-linked  data  from  a 
variety  of  sources. 

Annual  number  of  Respondents: 
Varies. 

Annual  frequency:  Varies. 

A  verage  Burden  Hours  per  response: 
0.75  to  1.25. 

Total  burden  hours:  2,284. 

Dated:  February  13, 1991. 

Mary  Sheila  Gen, 

Assistant  Secretary  for  Human  Development 

Services. 

[FR  Doc  91-4239  Filed  2-21-81;  8:45  am] 

■LUNO  COOC  41W-01-4I 


Put>lic  Health  Servica 

Agency  Fonna  Submlttad  to  the  Oflloa 
of  Manaoamenl  and  Budoat  fof 


Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  Ust  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  following  requests  have 
been  subniitted  to  OMB  since  the  list 
was  last  published  on  Friday,  February 
8, 1991.  (Call  PHS  Reports  Clearance 
Officer  on  202-245-2100  for  copies  of 
package.) 

1.  NIOSH  Information  Dissemination 
Strategy— 0920-0031— A  short 
questionnaire  is  sent  annually  to  new 
additions  of  the  NIOSH  mailing  list  in 
order  to  update  the  list  and  to  select  dae. 
particular  areas  of  interest  of  mailing  list 
patrons.  This  information  collection  also 
accomplishes  the  revisions  in  the 
mailing  list  mandated  by  the  Joint 
Committee  on  Printing.  Respondents: 
Individuals  or  households;  Number  of 
Respondents:  4,100;  Number  of 
Responses  per  Respondent:  1;  A  verage 
Burden  per  Response:  JOS  hours; 
Estimated  Annual  Burden:  205  hours. 

2.  Application  for  Appointment  as  a 
Conunissioned  Officer  in  the  U.S.  Public 
Health  Service— 0937-0025-This 
application  is  used  by  individuals  to 
apply  for  appointment  in  the 
Commissioned  Corps  of  the  Public 
Health  Service  and  to  obtain  references 
which  are  part  of  the  application 
process.  Information  supplied  on  the 
form  is  used  by  PHS  officials  to  evaluate 
candidates  for  appointment 
Respondents:  Individuals  or  households. 


Application — 
Roforonoe 
Form 


No.  Of 


3.500 
14,000 


rtoof 
hour*  per 


1.0  hrs. 
SStn. 


Nao( 

re- 
sponses 

P« 
rsspond- 


Estimated  Annual  Burden:  700  hours. 

3.  Validation  of  Adolescent  Diet  in  a 
Case-Control  Study  of  Premenopausal 
Breast  Cancer— NEW— In  an  ongoing 
case-control  study  of  breast  cancer, 
adolescent  dietary  patterns  are  being 
related  to  risk  of  disease  in  adulthood. 
The  purpose  of  this  adjunct  study  is  to 
assess  the  validity  of  the  information 
collected  in  the  main  study  regarding 
adolescent  diet  Comparisons  will  be 
made  between  data  obtained  from 
mothers  and  daughters  about  the 
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daughters'  diet  during  adolescence. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
1,641;  Number  of  Responses  per 
Respondent  1;  Average  Burden  per 
Response:  0.25  hours;  Estimated  Annual 
Burden:  410  hours. 

Oh4B  Desk  Officer  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  0MB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  room  3002. 
Washington.  DC  20503. 

Dated  Februaiy  15, 1991. 

lamM  M.  Fiiedmaii. 

Acting  Deputy  Assistant  Secretary  for  Health 
(Planning  and  Evaluation). 

(FR  Doc  91-4165  Filed  2-21-91;  8:45  am] 
MIMQ  COM  41S»-17-M 


Center*  for  Dieeaee  Control; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Auttiorlty 

Part  H.  Chapter  HC  (Centers  for 
Disease  Control)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776.  dated 
October  14, 1980,  and  corrected  at  45  FR 
60296,  October  20. 1980,  as  amended 
most  recently  at  56  FR  5220,  February  8, 
1991)  is  amended  to  reflect  the  following 
organizational  changes  within  the 
National  Center  for  Health  Statistics: 

1.  Revision  of  the  functional  statement 
for  the  Office  of  Management  to  reflect 
the  transfer  of  re8i>onsibility  for 
financial  management  functions  to  the 
Office  of  Planning  and  Extramural 
Programs. 

2.  Establishment  of  the  Office  of 
International  Statistics. 

3.  Revision  of  the  functional  statement 
for  the  Office  of  Planning  and 
Extramural  Programs  to  reflect  the 
addition  of  responsibility  for  financial 
management  functions  and  the  transfer 
of  responsibility  for  the  international 
statistics  fimctions  to  the  Office  of 
International  Statistics. 

Section  HC-B,  organization  and 
functions,  is  hereby  amended  as  follows: 

1.  After  the  Office  of  the  Director 
(HCSl),  National  Center  for  Health 
Statistics  (HCSl).  delete  in  its  entirety 
the  functional  statement  for  the  Office  of 
Management  (HCS12)  and  substitute  the 
following:  (1)  Participates  in  the 
development  of  policy,  long-range  plans, 
and  programs  of  the  National  Center  for 


Health  Statistics  (NCHS):  (2)  plans, 
coordinates,  directs,  and  conducts  the 
management  operations  of  the  NCHS: 
(3)  reviews  the  effectiveness  and 
efficiency  of  the  operation  and 
administration  of  all  programs  of  the 
Center  (4)  conducts  organizational  and 
procedural  studies;  (5)  monitors  the 
performance  appraisal  system:  (6) 
develops  and  directs  systems  for 
personnel  procurement  paperwork 
management,  staff  resources  utilization, 
and  management  by  objectives;  (7) 
plans,  develops,  and  conducts  a 
Centerwide  management  information 
system;  (8)  develops  administrative 
policies  and  procedures;  (9)  manages  the 
Reimbursable  Work  Program  for  the 
Center;  (10)  provides  services  in  the 
areas  of  delegations  of  authority,  grants 
and  contracts  management,  reports  and 
records  management,  and  organization 
and  management  analysis. 

2.  After  the  Office  of  Research  and 
Methodology  (HCS13),  delete  in  its 
entirety  the  functional  statement  for  the 
Office  of  Planning  and  Extramural 
Programs  (HCS14)  and  substitute  the 
following:  (1)  Participates  in  the 
development  of  policy,  long-range  plans, 
and  programs  of  the  Center;  (2)  develops 
,  proposed  policies  for  the  coordination  of 
NCHS  programs  with  external  agencies, 
both  public  and  private;  (3)  serves  as  the 
focal  point  for  coordination  of  health 
statistical  activities  within  NCHS  and 
for  developing  and  coordinating  the 
collaborative  statistical  activities  of 
NCHS  with  other  organizations  and 
agencies;  (4)  provides  a  focus  within 
NCHS  for  statistical  program  planning, 
evaluation,  and  legislative  affairs;  (5) 
evaluates  or  arranges  for  the  evaluation 
of  the  adequacy,  completeness,  and 
responsiveness  of  center  programs  both 
nationally  and  internationally  to  the 
NCHS  mission  and  user  needs  for  data; 
(6)  directs  the  definition,  development, 
and  coordination  of  cooperative 
programs  in  health  statistics,  working 
with  the  Regional  Offices.  State  and 
local  governments,  and  other 
organizations  including  the  private  and 
academic  sectors  in  the  development 
and  strengthening  of  subnational 
statistical  systems;  (7)  conducts 
research,  fmalyses.  and  demonstrations 
related  to  subnational  systems;  (8) 
provides  Executive  Secretariat  and 
related  services  to  the  National 
Conunittee  on  Vital  and  Health 
Statistics;  (9]  provides  program 
leadership  and  coordination  for  the 
NCHS  Reimbursable  Work  Program:  (10) 
provides  guidance  and  staff  support  for 
major  Center  conferences  and 
committee  meetings:  (11)  provides 
advice  and  assistance  to  outside 


agencies  and  organizations  In  the 
conduct  of  statistical  training  activities: 
(12)  participates  with  appropriate 
agencies  and  organizations  to  improve 
the  quality,  comparability,  and 
timeliness  of  standard  health  data  sets 
and  to  promote  and  disseminate  their 
use:  maintains  current  Information 
concerning  Federal  and  non-Federal 
health  statistics  systems:  (13)  serves  as 
principal  advisor  in  areas  of  financial 
management  activities  and  manages  a 
system  of  budgetary  and  expenditure 
controls;  (14)  coordinates  required 
clearances  of  Reimbursable  Work 
Program  and  Human  Subjects  Review 
projects. 

3.  After  the  Office  of  Research  and 
Methodology  (HCS13).  add  the 
following:  Office  of  International 
Statistics  (HCSlS).  (1)  Participates  in  the 
development  ofpolicy,  long-range  plans, 
and  programs  of  the  Center  (2)  develops 
proposed  policies  for  the  coordination  of 
NCHS  programs  with  international  and 
other  non-U.S.  national  agencies;  (3) 
serves  as  a  focal  point  for  developing 
and  coordinating  collaborative 
statistical  activities  of  NCHS  with  other 
organizations  and  agencies  under 
binational  or  multinational 
arrangements;  (4)  plans  and  conducts 
NCHS  international  activities;  (5)  serves 
as -the  focal  point  and  coordinator  of 
U.S.  Government  activities  related  to  the 
International  Classification  of  Diseases 
and  maintains  liaison  with  the  World 
Health  Organization  through  the  WHO 
Collaborating  Center  for  Classification 
of  Diseases  for  North  America:  (6) 
coordinates  NCHS  international 
activities  in  foreign  research, 
consultation,  and  technical  assistance: 

(7)  develops  reports  on  comparative 
international  vital  and  health  statistics: 

(8)  conducts  analytical  studies  on 
international  vital  and  health  statistics; 

(9)  stimulates  NCHS  staff  to  develop 
appropriate  international  research  or . 
analytical  projects:  (10)  provides  advice 
and  assistance  to  NCHS  staff  regarding 
admini8trativ)a.procedures,  practices, 
and  regulations  affecting  international 
travel,  and  oversees  assignments:  (11) 
develops  schedules  for  international 
visitors,  scientists,  and  collaborators; 
(12)  maintains  and  provides  access  to 
relevant  research  literature  regarding 
international  health. 

Dated:  Februaiy  14. 1991. 
WiUlun  L  Roper. 

Director,  Centen  for  Disease  Control 
(FR  Doc.  91-4192  Filed  2-21-91;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Conununlty  Planning  and 
Development 

[DodMt  No.  N-ei-1»17;  FR-2M4-N-1S] 

Federal  Property  SuitatMe  as  Facilities 
to  Assist  the  Homeless 

AOINCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
EPnECnvE  date:  February  22. 1991. 
AODllESS:  For  further  information, 
contact  James  Forsberg.  room  7262. 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone  (202) 
708-4300:  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565. 
(These  telephone  numbers  are  not  toll- 
free.) 

•UPPUMENTARY  INPOIIMATION:  In 

accordance  with  the  December  12. 1988 
Court  Order  in  National  Coalition  for 
the  Homeless  y.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.).  HUD  is  publishing  this  Notice 
to  identify  Federal  buildings  and  real 
property  that  HUD  has  determined  are 
suitable  for  use  for  facilities  to  assist  the 
homeless.  The  properties  were  identified 
from  information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property. 

The  Order  requires  HUD  to  take 
certain  steps  to  implement  section  501  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411).  which 
sets  out  a  process  by  which  unutilized  or 
underutilized  Federal  properties  may  be 
made  available  to  the  homeless.  Under 
section  501(a).  HUD  is  to  collect 
information  from  Federal  landholding 
agencies  about  such  properties  and  then 
to  determine,  under  criteria  developed  in 
consultation  with  the  Department  of 
Health  and  Human  Services  (HHS)  and 
the  Administrator  of  General  Services 
(GSA),  which  of  those  properties  are 
suitable  for  facilities  to  assist  the 
homeless.  The  Order  requires  HUD  to 
publish,  on  a  weeldy  basis,  a  Notice  in 
thu  Federal  Register  identifying  the 
pro>i«rtie8  determined  as  suitable. 


The  properties  identified  in  this 
Notice  may  ultimately  be  available  for 
use  by  the  homeless,  but  they  are  first 
subject  to  review  by  the  landholding 
agencies  pursuant  to  the  court's 
Memorandum  of  December  14. 1988  and 
section  501(b)  of  the  McKinney  Act 
Section  501(b)  requires  HUD  to  notify 
each  Federal  agency  about  any  property 
of  such  agency  that  has  been  identified 
as  suitable.  Within  30  days  fi^m  receipt 
of  such  notice  from  HUD.  the  agency 
must  transmit  to  HUD:  (1)  Its  bitention 
to  declare  the  property  excess  to  the 
agency's  need  or  to  make  the  property 
available  on  an  interim  basis  for  use  as 
facilities  to  assist  the  homeless;  or  (2)  a 
statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  on  an  interim  basis  for 
use  as  facilities  to  assist  the  homeless. 

First  if  the  landholding  agency 
decides  that  the  property  cannot  be 
declared  excess  or  made  available  to 
the  homeless  for  use  on  an  interim  basis 
the  property  will  no  longer  be  available. 

Second,  H  the  landholding  agency 
declares  the  property  excess  to  the 
agency's  need,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law  and  the  December  12. 1988  Order 
and  December  14, 1988  Memorandiun. 
subject  to  screening  for  other  Federal 
use. 

Homeless  assistance  providers 
interested  in  any  property  identified  as 
suitable  in  this  Notice  should  send  a 
written  expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman.  Division  of 
Health  Facilities  Plannmg,  U.S.  PubUc 
Health  Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857;  (301) 
44S-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  ^e 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  such 
written  expressions  of  interest  within  30 
days  from  the  date  of  this  Notice.  For 
complete  details  concerning  the  timing 
and  processing  of  applications,  the 
reader  is  encouraged  to  refer  to  HUD's 
Federal  Register  Notice  on  June  23 1989 
(54  FR  26421),  as  corrected  on  July  3. 
1989  (54  FR  27975). 

For  more  information  regarding 
particular  properties  identiiBed  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  U.S.  Army:  Robert  Conte. 
Dept.  of  Army,  Military  Facilities. 
DAEN-ZCI-P:  rm.  1E671,  Pentagon. 
Washington.  DC  20310-2600;  (202)  693- 


4583;  U.S.  Air  Force:  Bob  Menke,  USAF. 
BoUing  AFB,  HQ-USAF/LEER, 
Washington,  DC  20332-5000:  (202)  767- 
4191;  GSA:  Ronald  Rice,  Federal 
Property  Resources  Services,  GSA,  16th 
and  F  Streets  NW.,  Washington,  DC 
20405;  (202)  501-0067;  Corps  of 
Engineers:  Bob  Swieconek,  Army  Corps 
of  Engineers,  Civilian  Facilities,  rm. 
5138,  20  Massachusetts  Ave.  NW., 
Washington,  DC  20314-1000:  (202)  272- 
1750:  Dept.  of  Interior  Lola  D.  Knight 
Property  Management  Specialist  Dept 
of  Interior,  1849  C  St  NW.,  Mailstop 
5512-MIB.  Washington,  DC  20240;  (202) 
208-4080.  (These  are  not  toU-free 
numbers.) 

Dated  Febaiary  15, 1991. 
RusaeO  K.  Paul. 

Deputy  Assistant  Secretary  for  Grant 
Progranis. 

Suitable  Land  (by  State) 

Oregon 

Sewer  and  Road  Easements 

Camp  White 

Medford,  OR  Co:  Jackson 

Location:  Table  Rock  Road  and  Avenue 

A  and  Kirtland  Road  and  Newland 

Road. 
Landholding  Agency:  GSA 
Property  Number  549110012 
Status:  Excess 
Comment  10  acres;  potential  utilities: 

most  recent  use-road  and  sewerline 

easements. 
GSA  No.  9-G-OR-36 

Texas 

Tract  J-fl57 
Whitney  Lake 
Bosque.  TX  Co:  Bosque 
Locations:  Via  Avenue  B  within  the 

community  of  Kopperl. 
Landholding  Agency:  COE 
Property  Number  319110029 
Status:  Unutilized 
Comment  .18  acres:  potential  utilities; 

encroachments  on  large  portion  of 

property. 
Tract  J-036 
Whitney  Lake 
Bosque,  TX  Co:  Bosque 
Location:  Off  F.M.  Highway  56  within 

the  community  of  Kopperl. 
Landholding  Agency:  COE 
Property  Number  319110032 
Status:  Unutilized 
Comment  5.4  acres;  potential  utilities. 

Suitable  Building  (by  State) 

Alabama 

Bldg.  T00123 

Post  Chapel— Fort  Rucker 

5th  Avenue 

Fort  Rucker,  AL  Co:  Dale 
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landholding  Agenqr  Anny 

Property  NumlMr  219110145 

Statiu:  Unutiliztd 

Comment  4796  tq.  ft:  1  ttory  wood 
gtnictort:  minor  raMira:  icheduled  to 
be  vaatad  Septemoer  199L 

Bld8.T09307 

Poet  Chapel— Port  Rucker 

.^rd  Avenue 

Fort  Rucker,  AL  Co:  Dale 

Landholding  Agency:  Amy 

Property  Number  219110146 

StatuK  Unutilized 

Comment  3730  aq.  ft:  1  atory  wood 
atructure;  minor  repaira:  acheduled  to 
be  vacated  September  1991. 

Bldg.  T09300 

Fort  Rucker-Education  Facility 

3rd  Avenue 

Fort  Rucker,  AL  Co:  Dale 

Landholding  Agency:  Army 

Property  Number  219110147 

Status:  Unutilized 

Comment  1500  sq.  ft:  1  story  wood 
structure;  minor  repairs;  scheduled  to 
be  vacated  September  1991. 

Arkansas 

Bldg.  273 

).  Wilson  Residence 

114  Clinton 

Hot  Springs.  AR  Co:  Carland 

Landholding  Agency:  Interior 

Property  Number  619110023 

Status:  Unutilized 

Comment  2204  aq.  ft:  2  storv  wood 

frame  residence:  needs  rehab;  off-site 

use  only. 

Florida 

Bldg.  166 

Patrick  Air  Force  Base 

North  Highway  AlA 

Cocoa  Beach,  FL  Co:  Brevard 

Landholding  Agency:  Air  Force 

Property  Number  189110154 

Status:  Unutilized 

Comment  2100  sq.  ft.:  1  story  concrete 

block  residence;  needs  major  repair 

presence  of  asbestos. 
Bldg.  168 

Patrick  Air  Force  Base 
North  Highway  AlA 
Cocoa  Beach,  FL  Co:  Brevard 
Landholding  Agency:  Air  Force 
Property  Number  189110155 
Status:  Unutilized 
Comment  2100  sq.  ft.:  1  story  concrete 

block  residence;  needs  major  repair 

presence  of  asbestos. 
Bldg.  170 

Patrick  Air  Force  Base 
North  Highway  AlA 
Cocoa  Beach,  FL  Co:  Brevard 
Landholding  Agency:  Air  Force 
Property  Number  189110156 
Status:  Unutilized 
Comment  2100  sq.  ft:  1  story  concrete 

block  residence:  needs  major  repair 

presence  of  asbestos. 


Bldg.  172 

Patrick  Air  Force  Baae 

North  Highway  AlA 

Cocoa  Beach.  FL  Co:  Brevard 

Landholding  Agency:  Air  Force 

Property  Number  189110157 

Statua:  UnutiUzed 

Comment  2100  sq.  ft.;  1  story  concrete 

block  residence:  needs  major  repair. 

presence  of  asbestos. 
Bldg.  174 

Patrick  Air  Force  Base 
North  Highway  AlA 
Cocoa  Beach.  FL  Co:  Brevard 
Landholding  Agency:  Air  Force 
Property  Number  189110158 
Status:  Unutilized 
Conunent:  2100  sq.  ft.:  1  story  concrete 

block  residence;  needs  major  repair 

presence  of  asbestos. 
Bldg.  176 

Patrick  Air  Force  Base 
North  Highway  AlA 
Cocoa  Beach,  FL  Co:  Brevard 
Landholding  Agency:  Air  Force 
Property  Number  189110159 
Status:  Unutilized 
Comment:  2100  sq.  ft;  1  story  concrete 

block  residence:  needs  major  repair: 

presence  of  asbestos. 

Georgia 

Lots 

Lake  Forrest  Subdivision 
Woodframe  House 
Hartwell  GA  Co:  Hartwell 
Landholding  Agency:  COE 
Property  Number  319110026 
Status:  Unutilized 

Conmient:  896  sq.  ft.:  2  story  wood  frame 
residence:  off-site  removal  only. 

Idaho 

Bldg. 

Albeni  Falls  Dam 

U.S.  Highway  2,  Priest  River 

Bonner,  ID  Co:  Bonner 

Location:  3V^  miles  west  of  Priest  River. 

Landholding  Agency:  COE 

Property  Number:  319110028 

Status.'HJnutilized 

Comment  2989  sq.  ft:  3  story  log 

construction  with  wood  frame;  off-site 

removal  only:  needs  rehab. 

Kansas 

Bldg.  T-629 

Fort  Leavenworth— NCO  Qub  Building 

Combined  Arms  Command 

Leavenworth.  KS  Co:  Leavenworth 

Landholding  Agency:  Army 

Property  Number  219110146 

Status:  Unutilized 

Conunent:  17548  gross  sq.  ft;  2  story 
wood  frame:  needs  rehab:  termite 
infested;  possible  asbestos;  scheduled 
to  be  vacated  Summer  1991;  off-site 
use  only. 


Texas  ,! 

Bldg.6-B 

Brazos  River  Floodgates 

Freeport  TX  Co:  Brazoria 

Location:  5  miles  south  of  Freeport. 

Landholdi/ig  Agency:  COE 

Property  Number  319110080 

Status:  Unutilized 

Comment  1100  sq.  ft.:  2  story  wood 

frame:  needs  major  rehab:  possible 

asbestos;  off-site  use  only. 

Bldg.  b-C 

Colorado  River  Locks 
109  Colorado  River  Locks 
Matagorda.  TX  Co:  Matagorda 
Landholding  Agency:  COE 
Property  Number  319110031 
Status:  Unutilized 
Comment:  1100  sq.  ft.;  1  story  wood 
frame;  needs  rehab;'off-8ite  use  only. 

Virginia 

Tract  HH  3331-E 
John  H.  Kerr  Reservoir 
Woodframe  House 
South  Boston.  VA  Co:  Halifax 
Landholding  Agency:  COE 
Property  Number  319110027 
Stattia:  Unutilized 
Comment:  1040  sq.  ft.;  1  story  wood 
frame  residence:  off-site  removal  only. 

[PR  Doa  91-4108  Filed  2-21-91:  8:45  am] 

■ILUNQ  coot  4210-M-ll 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Flathaad  Indian  Irrigation  Pro(«ct  MT 

AOENCY:  Bureau  of  Indian  Affairs, 
Department  of  the  Interior. 
action:  Final  notice  of  1968  operatioii 
and  maintenance  rates. 

summary:  The  purpose  of  this  notice  is 
to  establish  the  assessment  rates  for 
operating  and  maintaining  the  Flathead 
Indian  Irrigation  Project  for  198a  The 
assessment  rates  are  based  on  a 
prepared  estimate  of  the  cost  of  normal 
operations  and  maintenance  of  the 
irrigation  project.  Normal  operations 
and  maintenance  is  defmed  as  the 
average  per  acre  cost  of  all  activities 
involved  in  delivering  irrigation  water, 
including  maintaining  pumps  and  other 
facilities. 

■FFECnvi  date:  This  public  notice  will 
become  effective  on  February  22, 1991. 
and  will  be  effective  for  the  period  from 
January  1, 1988  to  January  5, 1989. 
TOR  WRTHEH  INFONMATION  CONTACT. 
Portland  Area  Director.  Portland  Area 
Office,  Bureau  of  Indian  Affairs,  911  N.E. 
11th  Ave.,  Portland.  Oregon  97232-4160. 


Foderal  Ragiater  /  Vol.  56.  Na  36  /  Priday,  February  22.  1991  /  Notices 


7393 


telephone  FTS  429-6750;  commercial 
(503)  231-675a 

AutlMiity:  The  authority  to  issue  this 
document  is  vested  in  the  Secretary  of  the 
Interior  by  8  U.S.C  301  and  the  Act  of  August 
14. 1914  (38  Stat  683, 25  U.8.C  385). 

This  notice  of  final  operation  and 
maintenance  rates  and  related 
information  is  published  under  the 
authority  delegated  to  the  Assistant 
Secretary— Indian  Affairs  by  the 
Secretary  of  the  Interior  in  209  DM  8  and 
redelegated  by  the  Assistant 
Secretary — Indian  Affairs  to  the  Area 
Director  in  10  BIAM  3. 

This  notice  is  given  in  accordance 
with  section  171.1(e)  of  part  171. 
subchapter  H,  chapter  L  of  title  25  of  the 
Code  of  Federal  Regulations,  which 
provide  for  the  Area  Director  to  fix  and 
announce  the  rates  for  annual  operation 
and  maintenance  assessments  and 
related  information  of  the  Flathead 
Indian  Irrigation  Project  for  the  period 
from  January  1, 1988  to  January  5, 1989. 

SUPPLEMENTARY  INFORMATION:  On  June 

11, 1987,  the  Bureau  published  notice  of 
proposed  operation  and  maintenance 
rates  for  1988.  62  FR  2391.  The  notice 
provided  opportunity  for  interested 
persons  to  submit  written  comments, 
views  or  argimients  with  respect  to  the 
proposed  rate  to  the  Area  Director 
within  30  days  of  publication.  The  initial 
rate  proposed  for  1988  was  $14.05  per 
acre. 

The  proposed  rate  was  based  on  a 
budget  prepared  under  the  direction  of 
the  Superintendent,  Flathead  Agency. 
As  a  result  of  comments  frtim  the 
Flathead  Joint  Board  of  Control  (JBC) 
and  other  water  users  objecting  to  the 
proposed  rate,  the  rate  was  reviewed  by 
a  Maintenance  Rates  Review  Committee 
appointed  by  the  Area  Director  and 
composed  of  BIA  and  Bureau  of 
Reclamation  persormel  who  were 
familiar  with  operation  and 
maintenance  of  irrigation  projects. 

A  rate  of  $13.60  per  acre  was 
recommended  by  the  Review  Committee 
and  was  established  by  the  Area 
Director  on  July  27, 1987.  However  this 
rate  was  never  pubhshed  as  a  final 
notice  in  the  Federal  Register  due  to  the 
JBC's  appeal  of  the  Area  Director's 
decision  to  the  Assistant  Secretary  for 
Indian  Affairs.  The  matter  was 
subsequently  referred  to  the  Interior 
Board  of  Indian  Appeals  (IBIA)  for 
resolution. 

On  February  15, 1989,  IBIA  issued  a 
decision  in  Joint  Board  of  Control  v. 
Area  Director.  17  IBIA  65  (1989).  The 
IBIA  dismissed  the  appeal  on  the 
grounds  that  the  Bureau's  process  for 
setting  rates  is  rulemaking  under  the 
Administrative  Procedures  Act,  and  that 


the  IBIA  does  not  have  Jurisdiction  to 
review  that  process.  The  IBIA  remanded 
the  case  to  the  Bureau  for  a 
determination  whether  Area  Directors 
have  delegated  authority  to  sign  final 
rules  establishing  rates.  On  April  3. 
1990,  the  Assistant  Secretary — Indian 
Affairs  issued  a  determination  that  Area 
Directors  have  delegated  authority  to 
sign  final  rules.  The  piupose  of  this 
notice  is  to  fix  the  final  1988  rate,  which 
was  established  at  the  recommendation 
of  the  Review  Committee  which 
reviewed  the  proposed  rate  as  well  as 
the  comments  and  objections  thereto. 

This  notice  sets  forth  the  1988 
operation  and  maintenance  charges  and 
related  infomation  applicable  to  the 
Flathead  Indian  Irrigation  Project  St 
Ignatius,  Montana.  Purauant  to  25  CFR 
171.1(e),  the  operation  and  maintenance 
charges  for  the  lands  served  by  the 
Flathead  Indian  Irrigation  Project 
Montana,  for  the  1986  season,  are 
hereby  fixed  as  follows: 

BASIC  assessment:  Lands  included  bi 
an  Irrigation  District,  lands  held  in  trust 
for  Indians  and  non-District  lands  will 
be  assessed  operation  and  mabitenance 
charges  at  $13.60  per  acre  for  the  season 
of  1988. 

payment:  The  Operation  and 
maintenance  charges  on  the  trust  and 
non-District  lands  became  due  on  April 
1, 1988  and  on  the  lands  within  an 
Irrigation  District  were  to  be  biaimually 
billed.  At  the  time  of  this  publication  the 
Area  Director's  determined  rate  of 
$13.60  per  acre  has  been  collected  for 
trust  and  non-District  land  served  by  the 
irrigation  project  The  JBC,  however, 
paid  $13.05  per  acre  for  District  lands 
served  by  the  irrigation  project  in  1988. 
The  difference  between  the  amount  due, 
$13.60,  and  the  amount  paid  by  the  JBC 
$13.05  (i.e.  $0.55  per  acre  or  $60,285.44), 
is  due  as  of  the  date  of  this  publication  . 
and  is  payable  within  30  days. 

interest  and  penalty  fees:  Interest 
and  penalty  fees  will  be  assessed,  where 
required  by  law,  on  all  delinquent 
operation  and  maintenance  assessment 
charges  as  prescribed  in  the  Code  of 
Federal  Regulations,  titie  4,  part  102, 
Federal  Claims  Collection  Standards; 
and  42  BIAM  Supplement  3,  part  3.8 
Debt  Collection  I^ocedures. 

PERIOD  covered:  Assessment  rates  are 
set  for  the  year  1988. 
Ronald  A.  Brown, 

Acting  Portland  Area  Director. 

[FR  Doc.  91-4214  Filed  Z-22rW,  a-45  am] 
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Buraau  of  Lwid  ManaaaiiMiil 
(NV-MO-OS-4333-11:  NV»-S1-«11 

Nevada;  Temporary  Ctoaure  of  Certain 
Publie  Landa  m  the  Laa  Vegaa  Diatrtct 
for  Management  of  the  1M1  Running 
of  the  HDRA  Niaaan  400  Off-Highway 
Vehicle  (OHV)  Race 

action:  Temporary  closure  of  certain 
Public  Lands  in  the  Clark  County, 
Nevada,  on  and  adjacent  to  the  1991 
hnSSAN  400  race  course  on  March  1 
through  March  3, 1991.  Access  will  be 
limited  to  race  officials,  entrants,  law- 
enforcement  and  emergency  personnel, 
licensed  permittee(s),  and  right-of-way 
grantees. 

SUPPLEMENTARY  mPORMATKW:  Certain 
public  lands  in  the  Las  Vegas  District 
Qark  County,  Nevada  will  be 
temporarily  closed  to  public  access  from 
0600  houre,  March  1, 1991,  to  1800  houra, 
March  3, 1991,  to  protect  persons, 
property,  and  public  land  resources  on 
and  adjacent  to  the  1991  NISSAN  400 
OHV  race  course.  The  Las  Vegas 
District  Manager  is  the  authorized 
officer  for  the  1991  NISSAN  400  OHV 
race  and  permit  number  NV5-91-01. 
These  temporary  closures  and 
restrictions  are  made  pursuant  to  43 
CFR  part  8364.  The  public  lands  to  be 
closed  or  restricted  are  those  lands 
adjacent  to  and  including  roads,  trails 
and  washes  identified  as  the  1991 
NISSAN  400  OHV  race  course. 

The  following  public  lands  administered  by 
the  BIM  restricted  or  closed  are  described  as: 
The  Nellie  area;  T.  19  S.,  R.  82  E,  all  of 
sections  1.  2,  3, 4,  5, 6.  7. 8, 9. 10. 11. 12, 13. 14, 
15, 16, 17. 18, 19,  20,  21.  22,  23.  24.  25.  32,  33, 

34.  35,  and  38.  The  Las  Vegas  Dunes  area;  T. 
19  S.,  R.  63  E.,  all  of  sections  1, 2,  3,  4, 5, 6, 7, 
8,  9. 10, 11, 12, 13, 14, 15, 16. 17. 18, 19.  20.  21, 
22,  23,  24,  25.  26,  27.  28.  29.  3a  31.  32.  33.  34. 

35,  and  36.  The  Arroline  area;  T.  18  S..  R.  63 
E..  all  of  sections  1.  2.  3.  4,  5.  6,  7. 8. 9. 10. 11, 
12, 13. 14, 15. 16. 17. 18. 19.  2a  21.  22.  23.  24. 
25.  2a  27.  28.  29.  3a  31.  32,  33.  34.  35,  and  36. 
The  Dry  Lalce  area;  T.  10  S..  R.  64  E.  all  of 
sections  1.  2.  3.  4.  6.  B,  7,  a  9.  la  11. 12, 13, 14. 
15.  la  17.  la  19.  20.  21.  22,  23.  24.  25,  2a  27. 
2a  29.  30.  31.  32.  33.  34.  35.  and  36;  T.  18  S..  R. 
64  E..  all  of  sections  1.  2.  3.  4.  5,  a  7.  a  9, 10, 

11, 12, 13, 14, 15.  la  17.  la  la  20, 21. 22. 23. 

24.  25.  2a  27.  2a  29.  30.  31.  32.  33.  34.  35,  and 
36;  and  T.17  S..  R.  64  E..  all  of  sections  1.  2,  3, 

4, 5,  a  7.  a  9.  la  ii,  12, 13, 14. 15.  la  17.  la 

19.  20.  21.  22,  23.  24.  25.  2a  27.  2a  29.  3a  31, 

32.  33.  34.  35.  and  36.  The  California  Wash 
area:  T.  16  S..  R.  65  E..  all  of  sections  1.  2.  3. 4. 

5.  a  7.  a  9.  la  ii.  12. 13. 14. 15.  la  17.  la  la 

20.  21.  22,  23.  24.  25.  26.  27,  2a  29,  30.  31,  32. 

33.  34.  35.  and  36;  T.  15  S.,  R.  66  E..  all  of 
sections  a  7.  a  9.  la  17.  la  19.  2a  21.  28.  29. 
30.  31.  32.  and  33;  T.  16  S..  R.  66  &.  all  of 
sections  4,  5,  a  7.  a  9.  la  17.  la  19.  20.  29. 
and  3a  and  T.  17  S..  R.  85  E..  all  of  sections  1, 

2, 3, 4, 5,  a  7.  a  9,  la  ii.  12. 13. 14. 15.  la  17, 
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i&  19,  la  21.  as.  2a,  K  tt.  aa^  v,  la.  A  sa 

SI.  32.  33,  34, 3S,  and  3i.  Th«  Pluta  Wash  area: 
T.  IS  &.  R.  64  B,.  all  of  aKtiona  1.  Z  3, 4.  S,  8, 
7.  B,  9,  la  11.  IZ  13. 14. 15. 16, 17. 18. 19.  20, 
21. 22,  23.  24.  25,  2a.  27.  2a  29,  30,  31.  32,  33, 
34,  35,  and  38:  T.  15  S..  R.  S5  E..  all  of  aecUona 
1.  2.  3,  4,  5,  B,  7.  8,  9.  la  11, 12. 13, 14. 15. 18. 
17.  la  19,  2a  2t  22,  23,  24,  25,  20,  r.  28,  29. 
aasi,  3a,33,3135.and3e.Tha  Arrow 
Canyon  area:  T.  18  S.,  R.  68  B.  all  of  aactkxu 
1,  2.  3. 4.  9.  m  11.  IZ  13. 14. 15,  la  21.  22.  23. 
24.  25.  2a  27.  2a  32.  33.  34.  35.  and  36:  andT. 
17  S..  R.  63  B..  aU  of  section*  1.  Z  3, 4.  a  a  7. 

a  a  la  11,  iz  la  la  la  la  17,  la  la  2a  n, 
2z  2a  ai  2a  2a  27, 2a  29, 3a  31. 3z  33, 34. 

3a  and  3a 

The  above  legal  land  descriptions  are 
for  public  lands  within  Clark.  County, 
Nevada.  A  map  showing  specific  areas 
closed  to  public  access  is  available  from 
the  following  BLM  office:  The  Las  Vegas 
District  Office,  4765  Vegas  Drive,  P.O. 
Box  26560,  Las  Vegas,  Nevada  89126. 
(702)  647-6000. 

Any  person  who  fails  to  comply  with 
this  closure  order  issued  under  43  CFR 
part  8364  may  be  subject  to  the  penalties 
provided  in  43  CFR  8360.7. 

Dated  Febniary  11. 1991 
BenF. 


District  Manager.  Lot  Vegas.  NV. 

(FR  Doc.  91-4154  Filed  2-21-01;  a45  am] 
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CAZ-(M0-01-4211-<a] 

•l««tlng  Of  ttw  Safford  District 
Advisory  Counci 


:  Bureau  of  Land  Management. 
Interior. 
action:  Notice  of  meeting. 

■UMMiurr:  The  Bureau  of  Land 
Management  (BIX),  Safford  District 
announces  a  forthcoming  meeting  of  the 
Safford  District  Advisory  Council 

DATU:  Wednesday.  March  2a  1991.  at 
10  a.m. 


I  BLM  OfBce,  425  E.  4th  St, 
Safford.  Arizona  85546. 
wornMmairun  wrowMATiow.  This 
meeting  is  held  in  accordance  with  94- 
579  and  43  CFR  part  17ga  The  agenda 
for  the  meeting  will  include: 

1.  Introduction  of  newly-appointed 
members. 

2.  Election  of  Chairperson. 

3.  Update  on  Gila  Box  Riparian 
National  Conservation  Area. 

4.  Summary  of  Neotropical  Migratory 
Bird  initiative. 

5.  Tour  of  Dankworth  Pond  cultural 
resources/environmental  education 
profecL 

6.  Management  update*. 
Tbemeeting  will  oe  open  to  the 

public^Intarested  persons  may  make 
oral  statements  to  the  Board  between 


11-11:30  a.m„  or  may  file  written 
statements  for  considaratioo  by  the 
Council  Anyone  wfaishing  to  inake  an 
oral  statement  must  notify  the  District 
Manager  by  Tuesday,  March  19. 1991. 
Depending  upon  the  number  of  people 
wishing  to  make  oral  statementa  a  per 
person  time  limit  may  be  considered. 

Council  members  will  meet  at  the 
BLM  Office.  425  E.  4th  St.  Safford.  AZ. 
at  10  a.nL  They  will  depart  after  lunch 
via  BLM  provided  vehicles  for  the 
Dankworth  Pond  Tour,  located 
approximately  8  miles  south  of  Safford. 
Members  of  the  public  may  attend  the 
tour,  but  must  provide  their  own 
transportation.  It  is  expected  the 
Council  meeting  will  adjourn  no  later 
than  5  p.m. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  District  office  and 
will  be  available  for  public  inspection 
and  reproduction  (during  business 
hours)  within  thirty  (30)  days  following 
the  meeting. 

Dated:  February  IZ 1991. 
Frank  L  Bowloy. 
Acting  District  Manager. 
[FR  Doc  91-4224  nied  2-21-«l:  ft4S  am] 


[AZ-040-01-4320-02] 

nesting  for  tho  Safford  District 
QraUng  Advisory  Board 

AOmcv:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  meeting. 


;  Notice  is  hereby  given,  that  a 
meeting  of  the  Safford  District  Crazing 
Advisory  Board  will  be  held. 
DATn:  Thursday.  March  21. 1991. 10 
ajn. 


;  Picnic  site  by  the  Gila 
River  Mdge  on  old  Safford/Morend 
Trail 


:This 

meeting  is  held  in  accordance  with 
Public  Law  92-463.  The  agenda  for  the 
meeting  will  include: 

1.  Discussion  on  affected  interests. 

2.  Gila  Box  briefing. 

3.  Update  on  FY91  Range 
Improvements. 

4.  Advisory  Board  funds. 

5.  BLM  management  update. 

6.  Business  from  the  floor. 

Board  members  will  meet  at  the  BLM 
office.  425  E  4th  St.  Safford.  Arizona,  at 
9  a.m.  From  there  they  will  depart  via 
BLM  provided  vehicles  for  the  picnic 
site  by  the  Gila  River  bridge  on  the  old 
Safford/Morend  trail  to  have  their 
meeting.  Members  of  the  public  may 
attend  the  meeting,  but  must  provide 


their  own  transportation.  It  is  expected 
the  Board  members  will  return  to 
Safford  by  4  p.m. 

Interested  persons  may  make  oral 
statements  to  the  Board.  A  written  copy 
of  the  oral  statement  may  be  required  to 
be  provided  at  the  condusion  of  the 
presentation.  Written  statements  may 
also  be  filed  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management  425  E.  4th  St,  Safford. 
Arizona  85546,  by  4:15  p.m..  Wednesday, 
March  20, 1991. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within 
thirty  (30)  days  following  the  meeting. 

Dated:  February  IZ 1991. 
Frank  L  Rowley. 
Acting  District  Manager. 
[FR  Do&  91-4225  Filed  2-21-«l:  6:45  am] 


(A-2S088)         I    . 

Raalty  Action;  Exchangs  of  PubNe 
Landa,  in  Maricopa,  Yuma,  PWna,  Pinal 
and  Yavapai  Countlsa,  AZ 

The  BLM  proposes  to  exchange  public 
land  in  order  to  achieve  more  efficient 
management  of  the  public  land  through 
consolidation  of  ownership. 

The  following  public  land  is  being 
considered  for  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976. 43  U.S.C  1716. 

Gila  and  Salt  River  MetkUan.  Aiiuna 

Aguila/Wenden/Salome  Area 

T.  5  N.,  R.  12  W,  Sec  a 

T.  5  N..  R.  13  W,  Sec.  23. 

T.  6  N..  R.  13  W..  Sees.  27. 2a 

T.  7  N.,  R.  6  Wn  Sees.  17,  la  27. 34. 

T.  7  N..  R.  7  W,  Sees,  la  33. 

T.  8  N,  R.  7  W,  Sees.  W,  11, 14.  la 

T.  8  N..  R.  9  W..  Sec  2a 

The  area  described  above  aggregates 
a668i28  acres. 

1-10  Area 

T.  1 S..  R.  6  W..  Sees,  a  a 
T.  1  S..  R.  7  W,  Sec  1. 
T.  1 N.,  R.  8  W..  Sees.  17. 2a 
T.  2  N..  R.  9  W..  Sec  a 
T.  2N..R.10W..Secll. 
T.  3  N..  R.  9  W.,  Sec  31. 
T.  3  N.,  R.  10  W,  Sec  a 
T.  3  N..  R.  11  W..  Sec  Z 
T.  3  N..  R.  12  W,  Sec  la 

The  area  described  above  aggregates 
4.388.87  acres. 


I    -..S  .  i.J^..i... 
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Peeples  and  SkuU  Valley  Area 

T.  12  N.,  R.  5  W..  Sees.  9,  la  2Z 
T.  12  N.,  R.  9  W..  Sees.  11, 14. 
T.  13  N..  R.  4  W.,  Sec  33. 
T.  14  N.,  R.  4  W.,  Sees.  2a  3a 

The  area  described  above  aggregates 
Z000.4  acres. 

Lower  Gila  South  Area 

T.  8  S..  R.  14  W.,  Sees,  a  a  7,  a  17,  la 

T.  7  S.,  R.  11 W.,  Sees,  a  7.  a  la  3a  31. 

T.  7  S.,  R.  12  W.,  Sees.  21, 2Z  25, 27, 2a  3Z  34. 

T.7S..R.14W.,Sec24. 

T.  8  S.,  R.  4  W.,  See.  31. 

T.  8  S.,  R.  7  W.,  Sec  la 

T.  8  s.,  R.  10  w..  Sees,  a  a  7,  a  la  la  2a  29. 

3a  31.  3Z  33. 
T.  8  S.,  R.  11 W.,  Sees.  IZ  2Z  24, 27. 
T.8S.,R.12W.,Sees.aa 
T.  8  S.,  R.  13  W.,  Sees  17.  la  Ift 
T.  8  S.,  R.  14  W.,  Sees.  34,  3a 
T.  5  S.,  R.  10  W..  Sec  la 
T.  1 S.,  R.  9  W..  Sees.  14,  la 
T.  1 N.,  R.  10  W.,  Sees.  13, 24. 
T.  3  N.,  R.  12  W.,  Sec  27. 

The  area  descril)ed  above  aggregates 
lZ17g.64  acres. 

The  total  acreage  of  all  areas 
aggregates  25,235.73  acres  more  or  less. 
A  complete  list  of  legal  descriptions  for 
the  lands  Usted  in  this  notice  is 
available  at  the  Phoenix  District  Office 
and  will  be  sent  upon  request 

Final  determination  on  exchange  tvill 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b),  publication  of  this 
notice  will  segregate  the  public  lands,  as 
described  in  this  notice,  from 
appropriation  under  the  public  land 
laws,  including  the  mineral  laws,  but  not 
the  mineral  leasing  laws  for  Geothermal 
Steam  Act. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
yeara  from  the  date  of  publication, 
whichever  occurs  first 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  interested 
parties  may  submit  comments  to  the 
District  Manager,  Phoenix  District 
Office.  2015  West  Deer  Valley  Road. 
Phoenix.  Arizona  85027. 

Dated:  February  14. 1901. 
Henri  R.  Bisson, 
District  Manager. 
[FR  Doc  01-4227  Filed  2-21-01;  8:45  am] 


ICO-010-01-«440-01-C001;  C-SltaS] 

Rsslty  Action;  Putilic  and  Prlvats  Land 
Exchangs 

AOENCV:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice. 

summary:  Pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976  (43  U.S.C.  1716). 
the  B\ireau  of  Land  Management  Craig 
District  has  identified  parcels  of  public 
and  private  land  as  suitable  for 
exchange. 

Selected  Publk  Land 

Parcel  1—42.41  acres — Routt  County. 

Sixth  Prime  Meridian,  Colorado 

T.  3N.,  R.  85W. 

Sec  13,  Lot  1. 

Containing  approximately  4Z41  acres  of 
public  land  located  in  Routt  County. 
Colorado,  in  exchange  for  these  lands,  the 
United  States  will  acquire  the  following  lands 
from  Western  Land  Group  located  within  the 
following  described  area: 

Offered  Private  Land 

Parcel  A — 1.37  acres— Moffat  County. 
Sixth  Prime  Meridian.  Colorado 

T.  6N.,  R.  90W. 

Sec  a  Lot  Z 

A  tract  of  land  lying  in  Lot  Z  Moffat 
County,  Colorado  and  being  more 
particularly  described  as  follows: 

Beginning  at  a  point  on  the  East  line  of  said 
Lot  Z  Section  a  lying  SOO'09'18"  W.  13Z42 
feet  from  the  NE  Comer  of  said  Lot  Z  Section 
6:  thence  along  said  East  line,  S00°09'18"  W, 
17a64  feet;  thence  N89°2400"  W.  303.96  feet 
to  the  East  boundary  line  of  Center  Street; 
thence  along  said  East  boundary  line 
N00°3e'00"  E,  180.67  feet;  thence  Sa9''24'00"  E, 
30Z59  feet  to  the  Point  of  Beginning. 
Containing  approximately  1.3  acres  of  land. 

The  aoriti  line  of  said  lot  Z  Section  8  is 
considered  to  bear  N89°24'00"  W. 

DATES:  For  a  period  of  forty-five  (45) 
days  interested  parties  may  submit 
comments.  Comments  on  exchange 
parcels  should  identify  case  number 
COC  51886.  Objections  will  be  reviewed 
by  the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

addresses:  Comments  may  be  mailed 
to  the  District  Manager,  455  Emerson 
Street,  Craig,  Colorado  81625-1129. 

FOR  FURTHER  INFORMATION  CONTACT! 

Frayne  Lehmann,  Craig  District  Office, 
455  Emerson  Street  Craig,  Colorado 
8162&-1129,  Phone:  (303)  824-8261. 


SUFPLEMENTARV  SWORMATION.  This 

notice,  as  provided  in  43  CFR  2201.1(b), 
shall  segregate  the  public  lands 
proposed  for  exchange.  By  publication 
of  this  notice,  those  vacant 
unappropriated  and  imreserved  public 
lands  described  above  are  segregated 
from  settlement  location  and  entry 
under  the  public  land  laws,  including  the 
mining  laws,  but  not  the  mineral  leasing 
laws.  The  segregative  effect  shall 
terminate  upon  issuance  of  patent  up<Hi 
publication  in  the  Federal  Register  of  a 
termination  of  the  segregation,  or  two  (2) 
years  from  the  date  of  tlids  notice, 
whichever  occun  first.  The  purpose  of 
this  exchange  is  to  acquire  non-Federal 
lands  for  expansion  of  the  Craig  District 
Office  Building  Complex.  The  complex  la 
surroimded  by  private  land  and  this  is 
the  only  opportunity  to  acquire 
additional  land  to  dlow  for  new 
construction.  This  action  is  to  support 
administrative  requirements  and  to 
provide  better  service  to  the  public. 

The  exchange  will  be  conducted  on  a 
value  for  value  basis.  Following  an 
appraisal,  full  equalization  of  value  will 
be  achieved  by  donation  if  the  offered 
land  values  exceed  the  selected  land 
values. 

Land  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reser\'ations,  terms,  and 
conditions: 

1.  A  reservation  to  the  United  States  of  a 
right-of-way  for  ditches  or  canals  constructed 
by  the  authority  of  the  United  States  under 
the  act  of  August  30, 1800  (43  U.S.C  945). 

Z  A  reservation  for  pipelines,  power  lines, 
roads,  highways,  telephone  lines,  mineral 
leases,  and  any  other  authorized  land  uses 
will  be  identified  as  prior  existing  rights. 

a  A  reservation  to  the  United  States  of  all 
mineral  rights. 

Dated:  February  14, 1991. 
William ).  Pulford, 
District  Manager. 

(FR  Doc  01-4229  Filed  2-21-«l;  a45  am] 
MUJNa  coot  4S10-Ja-M 


[1-00152-ILM] 

Raalty  Action;  Airport  Convayanca  of 
Pul>lic  Land  In  Qarfiald  County,  UT 

AGENCY:  Bureau  of  Land  Management 
Interior  (UT-040-01-6440-1O-ZJAA). 

ACTION:  Notice  of  Realty  Action.  SL- 
065195,  Airport  Conveyance  of  Public 
Land  in  Garfield  County,  Utah. 

SUMMARY:  Notice  is  given  to  the  Public 
that  the  following  described  parcels  of 
public  land  have  been  examined  and 
through  resource  considerations, 
regulations,  and  Bureau  policies,  have 
been  found  suitable  for  conveyance  to 


I 
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Garfield  County.  Utah  punoant  to  the 
Airport  Ainway  and  Improvement  Act  of 
1962  (96  Stat  682;  49  U.&C.  2215): 

Salt  Lake  MwidbB.  Dtak 


[  WY-040-91-4ai2-1 1;  WVW-iai474] 


To«niahip  36  South.  lUage  3  West  Sactioa  0. 
Lots  1  end  7,  SENS.  ^NW.  N2NESE. 
N2S2NESB.  SWSWNESB.  N2SWSE. 
N2SBSW.  SWSBSW.  NWSESESW. 

cnoompaating  236.42  acres. 

Terms  and  Conditions  Applicable  to  the 
Conveyance  are 

1.  All  minerals,  fawlmtii^  oil  and  gas.  shall 
be  reserved  to  the  United  Sutes,  together 
with  tiie  rigiit  to  prospect  for.  mine  and 
remove  the  minerals.  The  Secretary  of  the 
Interior  reserves  the  right  to  determine 
wbetiier  such  mining  and  removal  of  minerals 
will  interfere  with  the  development 
operation  and  innint«?i«nnf  of  the  airport 

2.  A  right-of-way  will  be  reserved  for 
ditches  and  canals  constructed  by  the 
authority  ot  the  United  States  (Act  of  August 

3a  taoa  ze  stat  391: 43  u.s.c  945). 

3.  The  conveyance  of  the  land  «vill  be 
subject  to  ail  valid  existing  rights. 

4.  At  the  discretion  of  the  Secretary  of 
Transportation,  the  land  shall  revert  to  the 
United  States  in  the  event  that  the  land  is  not 
developed  for  airport  purposes  or  used  in  a 
manner  consistent  with  the  terms  of  the 
patent.  If  only  a  portion  of  the  land  conveyed 
is  not  developed  for  airport  purposes,  or  used 
in  s  manner  consistent  with  the  terms  of  the 
conveyance,  only  that  specific  part  shall,  at 
the  discretion  of  the  Secretary,  revert  to  the 
United  States. 

5.  A  detailed  bst  of  covenants  required  by 
the  Federal  Aviation  Administration  to  be 
included  in  the  patent  document  is  svailable 
for  review  at  the  ofRce  listed  below. 

DATlS:  On  or  before  April  8, 1991. 
comments  concerning  the  proposal  may 
be  submitted  to  the  District  Manager. 
Bureau  of  Land  Management  176  East 
DL  Sargent  Drive,  Cedar  City.  Utah 
8472a  Comments  will  be  reviewed  by 
the  Utah  State  Director,  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

SUfrLEanfTAHV  MFOmtATION: 

Additional  information  concerning  the 
land  and  terms  and  conditions  of  the 
conveyance  may  be  obtained  fit>m  the 
Area  Manager,  Escalante  Resource  Area 
Office,  P.O.  Box  225,  Escalante,  Utah 
84726.  (801)  826-4291. 

Dated  February  IZ 1901. 
GofdoB  R.  Stakar. 
District  Manager. 
(FR  Doc  91-4247  FOed  2-21-91;  6:45  am) 


RMlty  Action;  Lmm  and  Sato  for 
nVGraanon  ana  ruoac  rwpoaaa; 
WyoniinQ 

AOniCV:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  realty  action. 
Recreation  and  Public  Purposes 
classification  and  application  for  lease 
and  sale  in  Sweetwater  Cotmty. 


r.  The  following  public  lands 
have  been  identified  and  examined  and 
are  classified  as  suitable  for  lease  and 
sale  under  the  Recreation  and  Public 
Purposes  Act  as  amended.  43  U.S.C  868 
et  seq. 

Sixth  Principal  Meridan 

T.  19  N..  R.  105  W., 

Sec.  4,  Lot  6. 

The  above  land  consists  of  approximately 
39.80  acres  total 

FOR  njRTHnt  MranMATiON  contact: 

Duane  Feick,  Realty  Specialist  Green 
River  Resource  Area,  Bureau  of  Land 
Management  1993  Dewar  Drive.  Rock 
Springs,  Wyoming  82901.  307-362-8422. 

supplementahv  infoiuiation:  The 

purpose  of  the  classincation  and 
application  for  lease  and  sale  of  these 
lands  is  for  the  Rock  Springs  Humane 
Society  to  construct  and  operate  an 
animal  shelter.  The  lease  and  eventual 
sale  will  contain  reservations  to  the 
United  States  for  ditches,  canals,  and  all 
minerals;  and  will  be  subject  to  all 
existing  reservations  and  prior  rights. 
The  proposed  lease  and  sale  is 
consistent  with  the  Big  Sandy  Resource 
Management  Plan.  The  land  is  not 
required  for  any  Federal  purpose. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  pubUc  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

The  lands  will  not  be  offered  for  lease 
until  at  least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  lease  will  have  no  impact 
on  any  of  the  Rock  Springs  Grazing 
Allotment  permitees. 

For  a  period  of  45  days  bom  the  date 
of  issuance  of  this  notice,  interested 
parties  may  submit  comments  to  the 
Bureau  of  Land  Management  District 
Manager.  Rock  Springs,  P.O.  Box  1860, 
Rock  Springs,  Wyoming  82902.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  %rfao  may  sustain. 


vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
proposed  realty  action  %vill  become 
final 

Dated  January  31, 1991. 
WUUam  W.  LeBafTOB. 
Area  Manager. 
[FR  Doc.  91-4230  Filed  2-21-«l;  8:45  am] 

BNJJNO  COM  4310-aa-M 


(AZ-010-91-4410-06: 1764-010] 

Raaourca  Managemant  Ptan  and  Final 
Environmantal  Impact  Statamant 

AQCNCY:  Bureau  of  Land  Management 
Arizona  Strip  District  Interior. 

action:  Notice  of  availabiUty  of 
proposed  resource  management  plan 
and  final  environmental  impact 
statement.  The  OEA  control  number  is  ' 
91-6. 


;  The  proposed  resource 
management  plan  (RMP)  and  final 
environmental  impact  statement  (EIS) 
for  the  Arizona  Strip  District  Mohave 
and  Coconino  Counties,  Arizona  is 
available  for  distribution  to  the  public 
Federal,  State  and  local  agencies;  and 
Indian  tribes.  The  RMP  wrill  guide 
management  of  the  public  lands  and 
resources  in  the  Arizona  Strip  District  of 
the  Bureau  of  Land  Management 

A  protest  period  will  begin  upon 
publication  of  this  notice  in  the  Federal 
Register  and  will  run  for  30  days  after 
which  the  Decisions  will  become  final 
The  docimient  contains  procedures  for 
protesting  the  plan  or  any  part  of  it 
These  procedures  also  can  be  found  in 
Code  of  Federal  Regulations  (43  CFR 
1610.5-2). 

Except  for  any  portions  under  protest 
the  BLKTs  Arizona  State  Director  may 
approve  the  plan  after  30  days  from  the 
date  of  this  notice. 

SUFPLEMENTARV  INFOMMATION:  A  limited 

niunber  of  copies  of  the  proposed  RMP 
and  final  EIS  are  available  upon  request 
to  the  Arizona  Strip  District  Bureau  of 
Land  Management  390  North  3050  East 
St.  George.  Utah  84770. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Ciulis,  Planning  Team  Leader. 
390  North  3050  East  St  George,  Utah  ' 
84770,  Telephone  (801)  673-3545. 

Dated:  February  13, 1991. 
G.  William  Lamb. 
Arizona  Strip  District  Manager. 
(FR  Doc  91-4248  Filed  2-21-81: 8:45  am] 
I  COM  4S1S-8S-M 
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[CO-M2-ai-47S0-12] 

Colorado;  niing  of  Plata  of  Survay 

February  14 1961. 

The  plat  of  survey  of  tfie  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management  Lakewood. 
Colorado,  effective  10  ajn.,  February  14, 
1991. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
west  boundaries,  subdivisional  lines, 
and  the  metes-and-bounds  survey  of 
private  land  claims  and  the  subdivision 
of  certain  sections,  T.  3  N.,  R.  98  Wn 
Sixth  Principal  Meridian,  Colorado. 
Group  No.  853,  was  accepted  January  29, 
1991. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management  2850 
Youngfield  Street  Lakewood.  Colorado, 
80215. 

Jack  A.  Eavae, 

Chief,  Cadastral  Surveyor  for  Colorado. 
[FR  Doc  91-4226  Filed  2-21-01;  ft46  am] 
Muaia  eoM  4sia>i»4i 


[CO-f42-«1-4790-121 

Colorado:  FMng  of  PMa  of  Sunray 

February  6. 1991. 

The  plat  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management  Lakewood, 
Colorado,  effective  10  a.m.,  February  6, 
1991. 

The  plat  (in  2  sheets)  representing  the 
dependent  resurvey  of  a  portion  of  the 
Second  Auxilliary  Guide  Meridian  West 
(west  boundary),  portions  of  the  south, 
east  and  north  boundaries  and  the 
subdivisional  lines,  and  the  subdivision 
of  certain  sections,  T.  47  N.,  R.  12  W., 
New  Mexico  Principal  Meridian. 
Colorado.  Group  No.  845.  was  accepted 
December  20, 199a 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office. 
Bureau  of  Land  Management  2850 
Youngfield  Street  Lakewood.  Colorado 
80215. 

lack  A  Eaves, 

Chief,  Cadastral  Surveyor  fi)T  Colorado. 
[FR  Doc  91-4153  Rled  a-21-«l;  M&  am] 
i4sw-ja-si 


[0-910^1-0417-4214-11;  NMNM  SatOS] 

Expiration  Of  WMidrawal  and  Opaning 
of  Land;  Naw  Maxioo 

agency:  Borean  of  Land  Management, 

Interior. 

action:  Notice. 

SIJMMARY:  Bureau  of  Land  Management 
withdrawal  under  Public  Land  Order 
No.  6625,  which  withdrew  8,445.31  acres 
of  public  land  in  San  Juan  County,  for 
use  of  die  Bureau  of  Land  Management 
in  aid  of  a  iHt)posed  land  exchange  widi 
Public  Service  Company  of  New  Mexico, 
expired  on  February  28, 1980.  Public 
Larid  Order  No.  6653  partially  revoked 
Public  Land  Order  No.  6525  as  to 
3,275.28  acres,  but  the  revoked  land 
remained  closed  to  sinface  entry  and 
mining  and  often  to  min«al  leasing 
pending  transfer  to  the  Navajo  Tribe. 
This  action  will  open  the  remaining 
6,168.22  acres  of  public  land  witlu^Bwn 
by  Public  Land  Order  No.  6525  to 
surface  entry  and  mining. 
^FECnvE  dates:  Expiration  of  Public 
Land  Order  No.  6525  was  eSiective 
February  28, 1969.  Hie  land  will  be  open 
to  surface  entry  and  mining  on  March 
25,1991. 

FOR  INFORMATNM  CONTACT 
Clarence  F.  Hougland.  BLM.  New 
Mexico  State  Office.  P.O.  Box  1449, 
Santa  Fe.  New  Mexico  87504-1449. 505- 
988-6071. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  Stat 
2751;  43  U.S.C.  1714,  the  following 
described  land  is  hereby  relieved  of  the 
segregative  effect  of  Public  Land  Order 
No.  6525,  and  opened  to  surface  entry 
and  mining: 

New  Mexko  Principal  Maridiaa 
T.  24  N,  R.  11 W, 

Sec  21,  lots  7  to  10,  inclusive,  and  SEV4; 

Sec  22,8^ 

Sec  27; 

Sec  28; 

Sec  33,  N^; 

Sec  34,  NH. 
T.23N.,R.12W., 

Sec.  19,  lots  5  to  20,  indusive; 

Sec  30,  loto  1  to  4.  indusive,  EViWV^  and 
EVh. 
T.23N..R.13W.. 

Sec  15.  S^iNWM; 

Sec  20,  SE)^SE%: 

Sec  22.  SViSWy4: 

Sec  28: 

Sec28.NVh.andSE%. 

The  areas  described  aggregate  S468.22  acres 
in  San  Juan  County,  New  Mexica 

Dated  Febmaiy  12. 1991. 
Monta  G.  Jotdaa, 
Associate  State  Director. 
(FR  Doc  91-4231  Filed  2-21-01;  8^45  am] 
aaUNQ  COM  4310-Fa-M 


Fiah  and  WHdBfa  Sanrtca 


Conaafvatlon  Coundl;  AvalabWy  of 
Documant 

agency:  U&  Fish  and  WUdlife  Service, 
Interior. 

ACTION:  Notice  of  availability. 


;  TUs  notice  advises  the  public 
that  a  final  document  Solicitation 
Package  for  Project  Proposals  for 
Funding  Consideration  Through  the 
North  American  Wetlands  Conservation 
Council  Under  Authority  of  North 
American  Wetlands  Conservation  Act  is 
available. 


:  Copies  of  this  document 
can  be  obtained  by  contacting  the  U.S. 
Fish  and  Wildlife  Service,  room  130, 
4401 N.  Fairfax  Drive,  Arlington, 
Virginia  22203  during  normal  business 
hours  (7:45  am-4:15  pm)  in  writing  or  by 
phone. 

DATES:  This  document  will  be  reissued 
in  one  year.  FY  1992  proposals  will  be 
accepted  through  November  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACR 

Dr.  Robert  Streeter.  Coordinator.  North 
American  Wetiands  Conservation 
Coundl  Arlington  Square  Building, 
room  34a  U.S.  Fish  and  Wildlife  Snvice. 
Department  of  the  Interior.  Washington, 
DC  20240-3000.  telephone  (703)  358- 
1784. 

SUPPLEMENTARY  INFORMATION:  This 

document  provides  the  schedules, 
review  criteria,  definiticms,  description 
of  information  required  in  the  proposal, 
and  a  format  for  proposals  submitted  for 
Fiscal  Year  1992  funding.  This  document 
was  prepared  to  comply  with  the  "North 
American  WeUands  Conservation  Act" 
The  Act  established  a  North  American 
Wetiands  Council.  This  Federal-State- 
Private  body  annually  recommends 
wetland  conservation  projects  to  the 
Migratory  EKrd  Conservation 
Commission.  These  project 
recommendationa  wilHie  selected  bom 
proposals  made  in  accordance  with  this 
document  Proposals  from  State  and 
private  sponsors  require  a  minimum  of 
50  percent  non-Federal  matching  funds. 

Dated:  February  11, 1991. 
Kkhaid  N.  Smith. 

Director,  U.S.  Fish  and  Wildlife  Swioe. 
(FR  Doc  91-4270  FUwi  2-21-01;  8:46  SB] 
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MinerMe  MaiMQement  Service 
ivonn  weroene  cnwonnienw 


Agenda  for  Meellini 

This  notice  is  Issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  Public  Law 
No.  02-«63,  5  U.S.C  appendix  1.  and  the 
Office  of  Management  and  Budget's 
Circular  No.  A-63,  Revised.  The  North 
Carolina  Environmental  Sciences 
Review  Panel  will  meet  from  10  a.m.  to  5 
p.m.  on  Thursday,  March  7  at  the 
Radisson  Governors  Inn.  which  is 
located  at  North  Carolina  Highway  54 
(NC54)  and  Interstate  40  (140)  at  Davis 
Drive  (exit  280).  in  Research  Triangle 
Park.  North  Carolina  (919-549-8631). 
The  agenda  will  include  a  discussion  of 
the  overaU  structure  of  the  report  and  a 
status  report  on  information  needed  for 
each  of  the  sections. 

The  meeting  is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  oral  or  written  presentations 
related  to  the  purpose  of  the  Panel. 
Requests  should  be  made  to  Dr.  Andrew 
Robertson.  Federal  Coordinator.  301- 
44a-<8933. 

Dated  February  15. 1991. 
Thonas  Genhofsr, 

Associate  Director  for  (^shore  Minerals 

Management 

[FR  Doc.  91-4149  Rled  2-21-91:  8:45  am] 


INTERNATIONAL  TRADE 
COMMISSION 

[InvwdgMion  Na  701-TA-307.  and  Noa. 
731-TA-49e  through  811  (Pralmlnary)] 

Bel  Bearlnga,  Mounted  or  Unmounted, 
and  Parte  Thereof,  from  Argentina, 
Auetrla,  Brazfl,  Canada,  Hong  Kong, 
Hungary,  Mexico,  ttie  People'e 
RepuMe  of  China,  Poland,  ttie 
RepuMto  of  Korea,  Spain,  Taiwan, 
Twtey.  and  Yugoalavia 

AOCNCV:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  preliminary 
countervailing  duty  and  antidumping 
investigations  and  scheduling  of  a 
conference  to  be  held  in  connection  with 
the  investigations. 


r  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigation  No. 
701-TA-307  (Preliminary)  under  section 
703(a)  of  the  Tariff  Act  of  1930  (19  U.S.C 
1671b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  ttu^atened  with  material 
injury,  or  the  establishment  of  an 


industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Turkey  of  ball  bearings, 
mounted  or  unmounted,  and  parts 
thereof,'  that  are  alleged  to  be 
subsidized  by  the  Government  of 
Turkey. 

The  Conunission  also  gives  notice  of 
the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-498  through  511  (Preliminary]  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  ie73b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  Industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Argentina.  Austria.  Brazil. 
Canada,  Hong  Kong,  Hungary,  Mexico, 
the  People's  RepubUc  of  Qiina,  Poland, 
the  Republic  of  Korea,  Spain,  Taiwan, 
Turkey,  and  Yugoslavia  of  ball  bearings, 
mounted  or  unmounted,  and  parts 
thereof,*  that  are  alleged  to  be  sold  in 
the  United  States  at  less  than  fair  value. 

As  provided  in  sections  703(a)  and 
733(a),  the  Commission  must  complete 
preliminary  countervailing  duty  and 
antidumping  investigations  in  45  days, 
or  in  this  case  by  April  1, 1991. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  part  207),  and  part  201,  subparts 
A  throui^  E  (19  CFR  part  201). 
EFFCCnvi  DATC  February  13, 1991. 
FOR  niRTHER  infohmation  contact: 
Jonathan  Seiger  (202-252-1177),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW.. 
Washington,  DC  20438.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 


'  The  Imported  ball  baaiinga  covered  by  these 
Invef  tigation*  Include  all  ground  uitifriction 
bearings,  finished  or  unilnished.  which  employ  lulls 
■s  the  rolling  element,  whether  or  not  housisd  or 
oombined.  and  are  provided  for  in  sabheadings 
fleO0.19.Sa  B4S2.10.ia  S482.10.Sa  S4«2.80.0a 
B482.Sl.aa  S482.8e.ia  B482Je.7a  B483J».4a 
B483  JOSa  %l83Ja4a  8483.3asa  S4S3.8a2a 
B483 JOaa  S483J0.7a  and  S7Oa90.ao  of  the 
Hannonlsad  Tariff  Schedule  of  the  United  State* 
(HTS)  (previously  reported  under  itatna  e8a302S. 

saojoaa  eaojaoa  asosioa  aaa3704.  eaasToa 

SSOSTIZ  6803717.  SSaSTia  6803722. 6803727. 
680372S,  6803820  6603830  6803860  6804170 
681Mia  681M30  681.1010  681.1030  and  602^295 
of  the  fbnnar  Tariff  Schedules  of  the  United  Stales 
Annotated  (TSUSA)). 


SUPPLSMENTARY  INroRMATKMi: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  Febuary  13, 1991  by  the  Torringtbn 
Company,  Torrington,  CT. 

Participation  b  the  Investigations 

Persons  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
9  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Re^ster.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Public  Service  List 

Pursuant  to  S  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  public  - 
service  hat  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  S  S  201.16(c)  and 
207.3  of  the  rules  (19  CFR  201.ie(c)  and 
207.3),  each  public  document  filed  by  a 
party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  the 
public  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Limited  Disclosure  of  Business 
Proprietary  Information  Under  a 
Protective  Order  and  Business 
Proprietary  Information  Service  List 

Pursuant  to  S  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)), 
the  Secretary  will  make  available 
business  proprietary  information 
gathered  in  these  preliminary 
investigations  to  authorized  applicants 
under  a  protective  order,  provided  that 
the  application  be  made  not  later  than 
seven  (7)  days  after  the  publication  of 
this  notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  business 
proprietary  information  under  a 
protective  order.  The  Secretary  will  not 
accept  any  submission  by  parties 
containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  parties  that  are  authorized 


to  receive  such  information  under  a 
protective  ordn. 

ConferBooe 

The  Commission't  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  March  6, 1991,  at  the 
MS.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Jonathan 
Seiger  (202-252-1177)  not  later  than 
March  4, 1991,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  countervailing  or 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  Sulimissions 

Any  person  may  submit  to  the 
Commission  on  or  before  March  8, 1991, 
a  written  brief  containing  information 
and  arguments  pertinent  to  the  subject 
matter  of  the  investigations,  as  provided 
in  S  207.15  of  the  Commission's  rules  (19 
CFR  207.15).  If  briefs  contain  business 
proprietary  information,  a  nonbusiness 
proprietary  version  is  due  March  11, 
1991.  A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  business  proprietary  data  will 
be  available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  5§  201.6  and 
207.7  of  the  Commission's  rules  (19  CFR 
201.6  and  207.7). 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  S  207.7(a)  of  the 
Commission's  rules  (19  CFR  207p(a)) 
may  comment  on  such  information  in 
their  written  brief,  and  may  also  file 
additional  written  comments  on  such 
information  no  later  than  March  12, 
1991.  Such  additional  comments  must  be 
limited  to  comments  on  business 
proprietary  information  received  in  or 
after  the  written  briefs.  A  nonbusiness 
proprietary  versicm  of  such  additional 
comments  is  due  March  13, 1981. 
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Antliariiy.  These  invwtigatioBS  are  l)eing 
conducted  under  authority  of  the  Tariff  Act  of 
193a  title  Vn.  This  notice  is  published 
pursuant  to  1 207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

Issued:  February  19, 1991. 

By  order  of  tlie  CommiMioa. 
Kennath  R.  Mason, 
Secretary. 

[FR  Do&  91-4301  Piled  2-21-ei;  &45  am] 
BRiMQ  CODE  neo.«>-« 


DEPARTMENT  OF  JUSTICE 

Lodgfaig  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act  In  United  States  v. 
Dezer  Properties  Ca 

In  accordance  with  Department 
Policy,  28  CFR  50.7, 38  FR  19029,  notice 
is  hereby  given  that  a  proposed  Consent 
Decree  in  United  States  v.  Dezer 
Properties  Company,  Civil  Action  No. 
90-8287,  was  lodged,  together  with  the 
complaint  in  the  United  States  District 
Court  for  the  Southern  District  of  New 
York  on  February  6, 1991.  The  proposed 
Decree,  if  entered,  will  resolve  the 
liability  of  the  Dezer  Properties 
Company  under  section  113  of  the  Clean 
Air  Act  (the  "Act").  42  U.S.C.  7413,  for 
alleged  violations  of  section  112  of  the 
Act,  42  U.S.C.  7412,  and  the  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  for  asbestos,  40  CFR  part  61, 
subpart  M.  during  the  renovation  of  a 
building  at  4  West  22nd  Street,  New 
York.  New  York  in  April  198a 

The  Depeirtment  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  pubUcation  of  this 
notice,  written  comments  relating  to  the 
proposed  Decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  United  States 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Dezer  Properties  Company, 
Department  of  Justice  No.  90-5-2-1- 
1329. 

The  proposed  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  One  St.  Andrews  Plaza, 
New  York,  New  York,  10007;  at  the 
Region  II  office  of  the  United  States 
Environmental  Protection  Agency,  Jacob 
K.  Javits  Federal  Building,  26  Federal 
Plaza,  New  Yoric.  New  Yoric  10278;  and 
at  the  Environmental  Enforcement 
Section  Doctmient  Center,  601 
Pennsylvania  Ave.  NW.,  Box  1097, 
WashLtigton.  DC  20004, 202-347-2072.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $4.00  (25  cents  per  page 


reproduction  costs)  payable  to  Consent 
Decree  Library. 
Richard  B.  Stownt, 

Assistant  Attorney  General  Environment  & 

Natural  Resources  Division. 

[FR  Doc.  91-4215  Filed  2-22-91;  S:45  am] 

I  coot  441»«1-« 


Lodging  of  Consent  Decree  Pureuant 
to  Superfund  (CERCLA) 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  February  13, 1991,  a 
proposed  Consent  Decree  in  United 
States  v.  Sanford  Airport  Authority  was 
lodged  with  ihe  United  States  District 
Court  for  the  Middle  District  of  Florida. 
The  complaint  in  this  action  seelcs 
recovery  of  costs  under  section  107(a)  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act.  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  Public  Law  99^99,  42  U.S.C 
9607(a).  This  action  concerns  the 
American  Radiochemcal  Corporation 
Superfund  Site  in  Sanford.  Florida. 

Under  the  proposed  Consent  Decree, 
The  Sanford  Airport  Authority  will  pay 
$246,683.70  to  reimburse  the  Superfund 
for  costs  incurred  by  the  United  States 
in  performing  certain  response  actions 
at  the  American  Radiochemcal 
Corporation  Superfund  Site.  The  Decree 
reserves  the  right  of  the  United  States  to 
recover  future  response  costs  and  to 
seek  injimctive  relief  from  the  settling 
defendant. 

Hie  Department  of  Justice  will  receive 
for  a  period  of  tliirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  ihe  proposed  Consent 
Decree.  Comments  should  be  addressed 
^  to  the  Assistant  Attorney  General 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611,  Ben  Franklin  Station. 
Washington,  DC,  20044,  and  should  refer 
to  United  States  v.  Sanford  Airport 
Authority,  D.J.  Ref.  90-11-3-518. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  Office  of  the  United  States 
Attorney  for  the  Middle  District  of 
Florida,  201  Federal  Building,  80  N. 
Hughey,  Oriando,  Florida  32801  (2)  the 
U.S.  Environmental  Protection  Agency, 
Region  4,  345  Courtland  Street  NE., 
Atlanta,  Georgia;  and  (3)  the 
Environmental  Enforcement  Section, 
Environment  &  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
10th  &  Pennsylvania  Avenue  NW., 
Wasliington,  DC  Copies  of  the  proposed 
Decree  may  be  obtained  by  maU  frt)m 
the  EnvirtHimental  Enforcement  Section 
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Document  Center.  1333  F  St.  NW..  suite 

eoa  Washington.  IX:  (telephone:  (202) 

347-207af.  Please  enclose  a  check  for 

$2.75  (1^  per  page  reproduction  charge) 

payable  to  "Consent  Decree  Library." 

RidMid  B.  Stewart. 

Asshtant  Attorney  General  Environment  & 

NaturaJ  Resources  Division. 

[FR  Doc  n-1217  Filed  2-21-01: 8:45  am] 


ConeenI  Decree  in  Cleen  Water  Act 
AcHon 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  City  of  Seagoville,  Texas  and 
the  State  of  Texas.  Civil  Action  No.  CA 
3-91-0320-R.  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Texas  on  February 
12. 1991.  This  Consent  Decree  concerns 
a  Complaint  filed  by  the  United  States 
against  the  City  of  Seagoville  pursuant 
to  section  309  of  the  Clean  Water  Act  33 
U.S.C  1319,  to  require  the  City  of 
Seagoville  to  comply  with  the  terms  of 
its  National  Pollutant  Discharge 
Elimination  System  permit  issued 
pursuant  to  section  402  of  the  Clean 
Water  Act  33  U.S-C  1342. 

The  consent  decree  provides  for  a 
schedule  for  the  Qty  to  come  into 
compliance  with  it  NPDES  permit  and 
sets  interim  limits  on  the  City's 
discharges.  The  decree  provides  for 
stipulated  penalties  for  failure  to  meet 
the  milestones  in  the  schedule  and  for 
violations  of  the  interim  limits.  The 
decree  also  provides  for  a  payment  of 
$30,000  for  past  violations. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  Department  of  fustice,  P.O. 
Box  7611,  Ben  Franklin  Station. 
Washington.  E>C  20044  and  refer  to 
United  States  v.  City  of  Seagoville, 
Texas,  DO).  Ref.  No.  90-6-1-1-3252. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office 
of  the  United  States  Attorney,  Northern 
District  of  Texas,  U.S.  Federal  Building 
and  Courthouse,  room  16G28, 1100 
Commerce  Street  Dallas,  Texas  7524Z 
and  at  the  Region  6  Office  of  the 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas.  Texas  75202.  The 
proposed  Consent  Decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
001  Pennsylvania  Avenue  Building,  NW.. 
Washington.  DC  20004,  (202)  347-2072.  A 


copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW..  Box  1097,  Washington, 
DC  20004.  When  requesting  a  copy  of 
the  Consent  Decree,  please  enclose  a 
check  in  the  amount  of  $3.75  (25  cents 
per  page  reproduction  costs)  payable  to 
the  "Consent  Decree  Library." 
Riduud  B.  Stawart. 

Assistant  A  ttomey  General.  En\ironment  and 
Natural  Resources  Division. 
[FR  Doc  91-4218  Filed  2-23-91;  6:45  am] 
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Lodging  of  Conaent  Decree  Purauant 
to  the  Compretienaive  Environmental 
Reeponea,  Compeneatlon  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  February  14, 1991.  a 
proposed  Consent  Decree  in  United 
States  V.  Union  Research  Co.,  Inc.,  et  al., 
Civil  No.  87-0355  B.  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Maine  resolving  Counts  II  and 
in  of  the  Complaint  filed  in  this  matter 
as  to  defendant  Spencer  Press,  Inc.  The 
proposed  Consent  Decree  concerns 
defendant's  response  to  an  information 
request  sent  by  the  United  States 
Environmental  Protection  Agency, 
pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  as  amended,  and  the 
Resource  Conservation  and  Recovery 
Act  as  amended. 

Under  the  terms  of  the  Consent 
Decree,  defendant  will  pay  the  United 
States  $15,000  to  settle  the  United 
States'  claim  (under  Counts  II  and  III  of 
the  Complaint),  for  injunctive  relief  and 
penalties. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natiiral  Resources 
Division,  Department  of  Justice. 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Union  Research  Co., 
Inc.,  D.O.J.  Ref.  90-11-2-227. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  I  Office  of  the 
Environmental  Protection  Agency,  1 
Congress  Street  Boston.  MA.  Copies  of 
the  Consent  Decree  may  be  examined  at 
the  Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue  Building.  NW..  Washington.  DC 
20044.  (202  347-2072).  A  copy  of  the 
proposed  Consent  Decree  may  be 


obtained  in  person  or  by  mail  from  the 

Environmental  Enforcement  Section 

Document  Center,  601  Pennsylvania 

Avenue  Building,  NW..  Box  1097, 

Washington.  DC  20044.  In  requesting  a 

copy,  please  refer  to  the  referenced  case 

and  enclose  a  check  in  \he  anient  of 

$2.50  (25  cents  per  page  reproduction 

cost)  made  mayable  to  Consent  Decree 

Library. 

Rkhatd  B.  Stewart. 

Assistant  A  ttomey  General,  Environment  and 

Natural  Resources  Division. 

[FR  Doc.  91-4216  Filed  2-22-81;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeplng/Reporting 
Requlrementa  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirments  that  will  affect  the  public. 

List  of  Recordkeeplng/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirments 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirments. 

"The  title  of  the  recordkeeping/ 
reporting  requirement 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  %vith  the 
recordkeeping/reporting  requirments 
and  the  average  hours  per  respondent 
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The  number  of  forms  in  the  request  for 
approval  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 


Management  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  room  N- 
1301,  Washington,  DC.  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget  room  3206,  Washinigton.  DC 
20503  (telephone  (202)  395-0880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 


reporting  requirement  which  has  be«>n 
submitted  to  OMB  should  advise  Mr 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  and  Training 
Administration. 

JTPA  Semiannual  and  JTPA  Summer 
Performance  Reports. 

1205-0200;  ETA  9009,  goia 


FbrmNa 


AHscted  pubic 


Respondents 


Fraquency 


AveniQe  Sme  psf 


ETA  9009 

ETA  9010 

ETA  9009,  ReoonScooping... 
ETA  9110,  Recordkeeping... 
1,091  hours 


State  or  local  govt . 


-.do_. 
...do.„ 


se 

60 
80 
60 


7tn. 
2IVS. 
2lw«. 

30inla 


The  information  will  be  used  to  assess 
JTPA  statewide  programs  and  learn  who 
is  served  by  Title  II-B  summer 
programs.  Participant  and  financial  data 
will  be  used  to  respond  to  congressional 
oversight  to  prepare  budget  requests 
and  make  annual  reports  to  Congress 
per  statute. 

Signed  at  Wariiington,  DC  this  19th  day  of 
February,  1901. 

Paul  E.  Laiaoo, 

Departmental  Clearance  Officer. 

pit  Doc.  91-4281  Filed  2-21-91;  8:45  am] 
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Employment  and  Training 
Adminiatration 

inveatlgationa  Regarding 
Certificationa  of  Eilglblllty  to  Apply  for 
Worlcer  Adjuatment  Aaaiatance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  tmder  title  Et 
chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 

Appendix 


Assistance,  at  the  address  shown  below, 
not  later  than  March  4. 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  March  4, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
Washington.  DC  20210. 

Signed  at  Washington,  DC  this  Uth  day  of 
February  1991. 
Marvin  M.  Fodu, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/worfcers/finn) 

LocflHon 

Dale 

rec6iv8d 

Date  of 

petition 

fill  ii, III,. 
reiiaon 

number 

Artides  produced 

Academy  Knitters  (Academy)  (Wkrs) 

Withamstown,  NJ  ^,........ 

2/11/91 

1/31/91 

25.377 

Sweaters. 

Academy  Knitters  (Sayt>rook)  (Wtos) .«.    

WHIiamstoifm,  NJ      -. 

02/11/91 

01/31/91 

25.378 

^Maters. 

Airtd  torghg  lextron  (UAW) 

EudktOH.™ 

2/11/91 

1/28/91 

25,379 

Fan  Blades. 

Borg  Textiiee  (ILGWU) 

2/11/91 

1/22/91 

25,380 

KnHFabria 

Caraway  Manufacturing  Corp.  (Wkrs)..-      

Caraway,  AR  —       ~. 

2/11/91 

1/25/91 

25.381 

[>asses. 

Curtom  Glass  md.  (Wlos) 

Vancouver,  WA. . 

2/11/91 

1/29/91 

25,382 

Glass. 

Durtwm  Knitting  MiN  Plant  (Wkrs) .__       

TwMco  Plains,  TN     — 

2/11/91 

1/30/91 

25,383 

Casual  Wear. 

Eastern  Air  Unas,  Inc.  (Wkrt) „         

Seattle,  WA ...».—.—». 

2/11/91 

1/30/91 

25,384 

Airline  Transportation. 

FMC  Corp.  (Wkis) - _ 

Minneapolis,  MN 

2/11/91 

1/00/91 

25.385 

Defence  Equip. 

General  Motors  Corp.  (UAW) 

Drtrolt,  Ml 

2/1,1/91 

1/29/91 

25.386 

AuloPwts. 

H««B^  inHiiftriw  Pac'ieg'ng  (WVrt) -    

Cedv  Grova,  NJ. 

2/11/91 

1/30/91 

26,387 

Metal  Parts. 

Health-Tax,  Inc.  (ACTWU) _ _ 

Cumberland,  Rl 

2/11/91 

1/31/91 

25,388 

CtolNng. 

KMf^^M  Th^firiflor  COfP  (WWrf ) 

MT.  JowattPA 

2/11/91 

1/30/91 

25.389 

\n9fwil$taf%t 

Norwood,  NJ 

2/11/91 

1/31/91 

25.390 

SMeaters. 

Marie  Coal(N.QWU) 

CMton.NJ 

2/11/91 

1/30/91 

28.391 

Coats  A  Jackets. 
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(unlon/Milwn/Inn) 


OMoT 


Af4b^^^B   IMWM^M^^rf 


,inc.CMhra) 

MAO  ^-  -*-' AA&^kk 


NJ.  Aluminum  Ca  (U8WA) 

OM  DomMon  Qk>M  Ca  (Wkri). 
rwwisy  fwtobv.  Ool  lOompviy). 
HQowtihMv  Oonfeoli  OMtoi|»-M>i 
RotMrtrtiM*  Conkoli  iVMoat 

SlytahA-^Mont  (IU3VVU) 

m0  PmnlM  Coip.  (Wkri)^ 
nw  PwiiHin  Cofp>  C^tn^^ 


UTC/CwrtyClftyteCofTipf<>>or(SMW1A). 

WtMttvook  \Mood  Ptod,  Inc.  (Nonray  Pt) . 

WMttKook  Wood  Prod,  mc  (CoquMs  PQ. 


SyracuM,  NY 
NonMy,  OR... 
CoquMcOR.. 


2/11/B1 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 
2/11/91 


1/18/91 
2/01/91 
1/30/91 
1/2S/91 
1/30/91 
1/20/91 
1/27/91 
1/27/91 
1/27/91 
1/31/91 
1/25/91 
1/25/91 
1/25/91 
1/25/91 
1/25/91 
2/01/91 
8A)1/91 


2S.3B8 

2S,3»4 
2S.3BS 
25,386 
2S,3«7 
25,300 
25,399 
25.400 
25.401 
25.402 
25,403 
25.404 
25.405 
25.400 
25.407 
25.400 


Diuma 

Mot's  UndMWMf. 

Cotlt. 

Aluminum  ShapM  A  TtAlno. 

GlawM. 

Rubbar  How  Auto. 

Tampaw.  Oonkoli. 

TOTifMra.  OonbolL 

TOTipoia  Oontoxiis. 

Coalt  t  JacMt*. 

OIAQm. 

OlAQat. 

OHAGas. 

OIAQm. 

Air  CondWonlng  Compreuon. 

Votmt  a  Plywood. 

Votmt  A  Plyivood. 
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Peneion  and  Welfare  Beneflta 
Adminietration 

(Applcallon  No.  D-a407,  et  aL] 

Propoeed  Exemfrtlona;  Loe  Angelee 
PoMce  Credtt  Union  Peneion  Plen,  et  aL 

AOINCV:  Pension  and  Welfare  BeneflU 

Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 


:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1988  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  %vithin  45  days 
from  the  date  of  publication  of  this 
Federal  Register  notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
conunent  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed 
and  include  a  general  description  of  the 
evidence  to  be  presoited  at  the  hearing. 
A  request  for  ■  hearing  mutt,  also  state 


the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADoaeeaaa:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  conunents 
received  will  be  available  for  public 
inspection  in  the  Public  Doounents 
Room  of  Pension  and  Welfare  Beneflts 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

NotiG8  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
pereons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
IS  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 

SUPPLCMCNTARV  MiPORMATtON:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  257a  subpart  B  (55  FR 
32838,  32847,  August  la  1990).  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713.  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 


Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  penone 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Los  Angeles  Police  Credit  Union  Pensloa 
Plan  (the  Plan)  Located  in  Van  Nuys, 
Califoniia 

[Application  No.  0-0407) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2]  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reasoaof 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  (1)  The 
proposed  cash  purchase  from  the  Plan  of 
interests  (the  Interests)  in  certain  real 
estate  limited  partnerships  by  the  Los 
Angeles  Police  Credit  Union  (the 
Employer),  the  sponsor  of  the  Han;  and 
(2)  the  proposed  assumptitd  by  the 
Employer  of  the  Plan's  obligations  with 
respect  to  four  promissory  notes  (the 
Notes)  related  to  the  Interests;  provided 
that  the  purchase  price  paid  to  the  V\«a 
is  no  less  than  the  greater  of  $992,940, 
plus  interest  at  the  rate  of  9  percent  per 
annum  effective  January  1. 1989,  or  the 
fair  market  value  of  the  Interests  as  of 
the  date  of  sale. 
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Suampry  of  Pacta  and  Representations 

1.  The  Plan  is  a  defined  contribution 
pension  plan  with  58  participants  and 
total  assets  of  approximately  $754,000  as 
of  December  31. 1968.  Hie  Employer  is  a 
credit  union  organized  and  operating 
pursuant  to  the  laws  and  regulations  of 
the  State  of  California.  The  Employer's 
principal  place  of  business  is  located  at 
16150  Sherman  Way,  Van  Nuys. 
California.  Investment  decisions  on 
behalf  of  the  Plan  are  made  by  a 
retirement  committee  (the  Committee) 
appointed  by,  and  comprised  of. 
dlrectora  of  the  Employer. 

2.  Among  the  Plan's  assets  are  the 
Interests,  which  are  interests  in  seven 
real  estate  limited  partnerships  (the 
Failed  Partnerehips)  that  have  failed 
subsequent  to  the  Plan's  investments 
therein.  With  respect  to  six  of  the  Failed 
Partnerehips.  the  Plan's  investments 
took  the  form  of  purchases  of  units  of 
limited  partnerehip  interest  (the  Units). 
With  respect  to  a  seventh  Failed 
Partnership,  Rodeo  Plaza  Partnera,  Ltd. 
(Rodeo  Partnere),  the  Plan's  investment 
took  the  form  of  loans  by  the  Plan  to 
Rodeo  Partners  in  exchange  for 
promissory  notes  issued  by  Rodeo 
Partnera.  The  Employer  describes  the 
seven  Failed  Partnenhips.  the  Plan's 
holding  in  each,  and  the  cmiount  of  the 
Plan's  capitahinvestment  in  each  as 
follows: 

(a)  Aubum/Kansas  City  Investors. 
Ltd:  three  Units;  capital  investment: 
$193,500; 

(b)  Cal  American  Income  Property 
Fund  VL  Ltd;  25  Units;  capital 
investment:  $193,500; 

(c)  Spokane  Land  Investora,  Ltd.;  3.5 
Units;  capital  investment:  $155,343; 

(d)  EPIC  Associates,  Ltd;  two  Units; 
capital  investment:  $24,658; 

(e)  Jacksonville/Sarasota  Investora, 
Ltd;  four  Units;  capital  investment: 
$121,236; 

(f)  Redmond  Industrial  Part  Ltd;  three 
Units;  capital  investment:  $135,225;  and 

(g)  Rodeo  Partners:  (1)  On  July  6, 1982 
and  August  30, 1982  the  Plan  transferred 
$15,000  and  $35,000,  respectively,  in  cash 
to  Rodeo  Partners  and  received  in 
exchange  "participating"  promissory 
notes  in  those  same  amounts  executed 
by  Rodeo  Partnera  on  those  same  dates. 
Ilie  Employer  represents  that  because 
the  terms  of  the  "participating"  notes 
provide  that  payment  of  principal  and 
interest  thereunder  is  dependent  upon 
the  availability  of  cash  and  because 
holdera  of  the  "participating"  notes  are 
promised  a  percentage  share  of  gain  on 
any  sale  or  disposition  of  Rodeo 
Partnera  assets,  the  participating  notes 
are  equivalent  to  units  of  limited 
partnerahip  interest  and  have  been  so 


treated  by  professional  appraisera 
examining  the  Plan  for  valuation 
purposes. 

(2)  On  May  17, 1985  the  Plan  made 
additional  cash  investments  of  $8,750 
and  $3,750  in  Rodeo  Partnera  and 
received  in  exchange  promissory  notes 
executed  that  date  by  Rodeo  Partnera  in 
the  total  principal  amount  of  $12,500. 
The  Employer  represents  that  payment 
of  principal  and  interest  on  these 
promissory  notes,  by  their  terms, 
purported  to  be  senior  to  the  previously- 
issued  "participating"  notes.  The 
Employer  represents  that  under  similar 
terms,  but  without  taking  back 
additional  promissory  notes,  the  Plan 
made  additional  cash  advances  to 
Rodeo  Partners  in  the  amounts  of  $3,125 
on  September  19, 1986  and  $50,000  on 
December  12. 1986. 

3.  In  addition  to  and  in  conjunction 
with  the  aforementioned  investments  of 
cash  assets  in  the  Interests,  the 
Committee  also  committed  the  Plan  to 
additional,  subsequent  investments  of 
cash  in  four  of  the  Failed  Partnerships. 
The  Employer  represents  that  the 
Committee  made  these  commitments 
purauant  to  the  terms  of  the  applicable 
subscription  agreements  and  limited 
partnerehip  agreements  and  these 
commitments  took  the  form  of 
promissory  notes  (the  Notes)  obligating 
the  Plan- to  make  specified  cash 
advances  to  the  following  four  Failed 
Partnerahips  over  designated  periods  of 
time: 

(a)  Aubum/Kansas  City  Investora, 
Ltd.; 

(b)  Jacksonville/Sarasota  Land 
Investora,  Ltd.; 

(c)  Redmond  Industrial  Park,  Ltd.;  and 

(d)  Spokane  Land  Investora,  Ltd. 
As  of  December  31, 1988  the  Plan's 
remaining  obligations  under  the  Notes 
totalled  $241,405.  The  Employer 
represents  that  the  Plan's  remaining 
obligations  under  the  Notes  have  not 
been  legally  excused,  dismissed  or 
discharged  even  though  one  of  the  four 
Failed  Partnerships  no  longer  exists  as 
an  entity  and  the  remaining  three  are  in 
bankruptcy  proceedings.  "The  Employer 
states  that  no  active  efforts  have  been 
made  to  enforce  the  Plan's  obligations 
under  the  Notes  since  the  Plan's  last 
payments  thereunder  in  December  1988 
and  that  the  enforceability  of  the  Notes, 
as  a  practical  matter,  is  questionable 
even  though  the  Plan  remains  legally 
obligated.  The  Employer  represents  that 
the  indefinite  nature  of  the  Plan's 
remaining  obligations  under  the  Notes  is 
fully  known  to  the  Employer  and  serves 
as  additional  motivation  to  include  the 
assumption  of  all  remaining  Plan 
obligations  under  the  Notes  in  the 


Employer's  proposal  to  make  the  PI'>D 
whole  for  all  losses  relating  to 
investments  in  the  Failed  Partnerahips. 

4.  In  a  valuation  of  all  I^an  assets  as 
of  December  31, 1988,  by  the  valuation 
services  division  of  the  accounting  firm 
of  Touche  Ross,  Ina  in  Los  Angeles 
California  (Touche  Ross),  it  was 
determined  by  Touche  Ross  that  all  of 
the  Interests  had  become  worthless  and 
without  any  renderable  fair  market 
values  as  of  that  date. 

Hie  Committee  invested  in  the 
Interests  on  behalf  of  the  Plan  between 
January  1, 1980  and  December  31, 1987. 
During  a  ten  year  period,  commencing  in 
1979,  the  Committee  invested  90  percent 
to  100  percent  of  the  Plan's  assets  in 
approximately  21  real  estate  limited 
partnerships.  The  Employer  represents 
that  the  Committee's  investments  in  and 
commitments  relating  to  the  Interests 
resulted  bom  the  Committee's  reliance 
on  advice  rendered  by  an  investment 
consultant,  Loids  W.  Moreland,  Jr. 
(Moreland)  purauant  to  Moreland's 
claims  of  expertise  in  the  area  of 
investments  for  plans  covered  by  the 
Act. 

5.  The  Committee's  investments  of 
Plan  assets  in  real  estate  limited 
partnerahips  upon  Moreland's  advice, 
including  the  investments  in  the 
Interests,  have  been  the  subject  of  civil 
litigation  (the  Litigation)  and  an  ongoing 
investigation  by  the  Los  Angeles  Office 
(the  Area  Office)  of  the  Department's 
Pension  and  Welfare  Benefits 
Administration.  As  a  result  of  its 
investigation,  the  Area  Office 
determined,  among  other  things,  that  the 
concentration  of  Plan  assets  in  real 
estate  limited  partnership  interests 
resulting  fi*om  reliance  on  Moreland's 
advice  constituted  a  violation  of  section 
404(a)(1)  (A),  (B)  and  (C)  of  the  Act»  By 
letter  dated  October  19, 1989,  the  Area 
Office  notified  the  Committee  membere 
that  they  would  remain  in  violation  of 
the  Act  until  such  time  as  the  losses 
resulting  fitim  the  limited  partnership 
investments  were  restored  to  the  Plan. 
The  Litigation  consists  of  a  class  action 
lawsuit  filed  on  February  3, 1989  in  U.S. 
District  Court  for  the  Central  District  of 
California  (the  District  Court)  on  behalf 
of  the  participants  and  beneficiaries  of 
the  Plan.  The  lawsuit  alleges  breaches  of 
fiduciary  duties  by  Moreland,  the 
Committee  and  the  Employer  in  the 
investments  of  Plan  assets  in  the 
Interests  (Case  No.  89-0689).  In  the 
Litigation,  the  representatives  of  the 


'  These  pravisiont  of  the  Act  require,  among 
other  things,  that  the  fiduciaries  of  a  plan  shall 
diversify  investments  of  the  plan  so  as  to  minimize 
the  risk  of  large  losses. 
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clam  M«k  to  raoover  damagss  for  Iosm* 
to  the  Plan  resulting  from  tli« 
invettmenta  in  tiia  Intneats. 

6.  The  Employer  proposes  to  restore  fo 
the  Plan  the  lowes  related  to  the 
investments  in  the  Interests  by 
purchasing  the  Interests  from  the  Plan 
and  assuming  the  Plan's  obligations 
under  the  Notes.  An  exemption  is 
requested  to  enable  the  Employer  to 
proceed  with  such  transactions  under 
the  terms  and  conditions  described 
herein.  The  parties  to  the  Litigation  have 
filed  writh  the  District  Court  an 
agreement  in  settlement  of  the  Litigation 
(the  Settlement)  which  provides  for  the 
Employer  to  purchase  the  Interests  from 
the  Plan  and  to  assume  the  Notes.'  The 
Settlement  requires  the  Employer  to  pay 
the  Plan  $892,940  plus  interest  of  nine 
percent  per  annum  from  January  1, 1969 
through  the  date  of  payment  in  exchange 
for  the  Interests.  The  Employer  proposes 
to  pay  the  Plan  cash  in  that  amount  for 
the  Interests  and  to  assume  all 
obligations  as  payor  under  the  Notes. 
The  Settlement  provides  that  this  cash 
purchase  price  for  the  Interests  was 
determined  by  Touche  Ross  to  be  the 
amount  required  to  compensate  the  Plan 
for  the  losses  caused  by  the  investments 
in  the  Interests.  William  T.  Johnson 
Qohnson],  an  employee  benefit 
consultant  with  the  firm  of  Deliotte  and 
Touche.  successor  to  Touche  Ross, 
represents  that  the  calculation  of  the 
Plan's  losses  relating  to  the  Interests 
involved  the  subtraction  of  actual  Plan 
assets  from  an  estimate  of  total  assets 
which  should  have  been  in  the  Plan, 
employing  an  assimiption  of  nine 
percent  annual  return.  Johnson 
represents  diet  given  the  uncertainties 
of  actual  investment  returns  over  time, 
the  methodology  employed  was  fair  and 
equitable. 

S.  In  summary,  the  applicant 
represents  that  the  criteria  of  section 
40e(a)  of  the  Act  are  satisfied  in  the 
proposed  transaction  for  the  following 
reasons: 

(1)  The  Plan  will  receive  cash,  plus 
interest  from  January  1. 1980.  for  the 
Interests,  which  Touche  Ross 
determined  to  be  without  value  as  of 
December  31. 1988; 

(2)  The  transaction  will  enable  the 
Plan  to  recover  losses  caused  by 
investments  in  the  Interests; 


■  Tha  EfflpioywiipnMala  that  tka  DapaftMofs 
nayiiaa  ralattet  to  Mictal  ordata.  Pn  rs- 
IS  (44  PR  SMTS,  May  a  187H  doaa  MM  apiriy  to  Iha 
propoaad  tranaactlaa  IwcaaariiankarliM 
OapartuMnt  nor  tha  faianaJ  R«««iya  Sarvica  is  a 
(tarty  to  Um  UtlgMtoK  Ttea.  Ika  ptoklbMwl 
trawaacWawariatotaaataaafcoftha 
not  (aU  wMUa  tka  Mapa  ol  PTC  7»-U  I 
todlvidiial  adBtaiattaihr*  axanpttoa  la 


rs)  The  Plan  will  divest  itself  of  the 
liabilities  represented  bv  the  Notes  and 
thereby  prevent  further  losses 
associated  with  the  Interests;  and 

(4)  The  transaction  will  facilitate 
compliance  with  the  Settknnent  and 
completion  of  the  Litigation. 

For  further  information  contact 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8861.  (This  is  not  a 
toll-free  number.) 

Fox  Lumber  Sales,  Inc.  Profit  Sharing 
Plan  (the  Plan)  Located  in  Hamilton. 
Montana 

(Application  No.  D-M29) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  406(a]  of  the  Act 
and  section  4g75(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted,  the  restrictions  of  sections 
406(a)  and  40e(b]  (1)  and  (2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  of  certain  real  property  (the 
Property)  by  the  Plan  to  TTiomas  L  Fox 
(Fox),  a  party  in  interest  with  respect  to 
the  Plan,  and  the  assumption  by  Fox  of 
the  existing  amount  due  by  the  Plan  on  a 
contract  for  deed  on  the  Property, 
provided  the  Plan  receives  no  less  than 
the  greater  of  $814,600  or  the  fair  market 
value  of  the  Property  at  die  time  of  sale. 

Summary  of  Facta  and  Representations 

1.  Fox  Lumber  Sales,  Inc.  (the 
Employer)  is  a  lumber  brokerage  firm. 
Fox  is  the  sole  shareholder  as  weU  as  a 
director  aiul  employee  of  the  Employer, 
and  has  investment  authority  over  the 
assets  of  the  Plan.  The  Plan  is  a  profit 
sharing  plan  which  had  approximately 
19  participants  and  total  assets  of 
$1,195,853  as  of  July  31, 199a  As  of  that 
date,  die  assets  in  the  individual 
account  (rf  Fox  totaled  1663,903. 

2.  The  Property,  which  is  owned  by 
the  Han  as  a  whole,  consists  of 
approximately  637  acres  of  ranch 
property  located  in  Western  Montana. 
The  Property  is  comprised  of  two 
contiguous  parcels:  Parcel  1  containing 
515  acres  and  Parcel  2  with  122  acres. 
The  Property  was  acquired  in  various 
purchases  (and  an  exchange,  as 
discossed  below)  made  during  1966  and 
1988  from  persons  who  are  unrelated  to 
the  Plan  and  the  Employer.  Certain  debt 
owing  to  unrelated  persons  was  incuned 
in  relation  to  these  purchases.  The 
Property  contains  various 
improvements,  indoding  two  houses. 


garages,  sheds  for  shop  and  equipment 
purposes,  and  a  bunkhouse.  These 
improvements  existed  on  the  Property 
prior  to  its  acquisition  by  the  Plan,  and 
the  Plan  paid  no  expenses  in  placing  any 
additional  improvements  on  the 
Property.  The  applicant  represents  that 
the  Property  has  not  been  used  by  any 
party  in  interest  with  respect  to  the  Plan 
at  any  time  since  its  acquisition.  The 
applicant  represents  also  that  the  total 
cost  to  the  Plan  of  acquiring  and  holding 
the  Property  was  $819,966.  The  Property 
has  produced  only  a  nominal  amount  of 
income  for  the  Plaa* 

3.  The  Plan  obtained  an  appraisal  on 
the  Property  from  Larry  T.  Lund  (Lund), 
a  realtor  and  real  estate  appraiser 
located  in  Hamilton,  Montana.  Hie 
applicant  represents  that  Lund  is 
independent  of  the  Plan  and  the 
Employer.  Utilizing  the  maricet  data 
approach  to  value  for  the  land  and  the 
cost  approach  for  the  improvements, 
Lund  estimated  that  the  fair  market 
value  of  the  Property  was  approximately 
$814,600  as  of  August  6. 199a 

4.  The  applicant  represents  that  the 
Plan  has  tried  without  success  for  five 
years  to  market  the  Property.  During  this 
time,  in  order  to  ccmsolidate  the  real 
estate  holdings  of  the  Plan  into  one 
contiguous  parcel  which  was  expected 
to  be  more  salable,  the  Plan  entered  into 
a  tax-free  exchange  with  an  unrelated 
party  in  April  1988,  whereby  the  Man '. 
exchanged  a  separate,  noncontiguous 
parcel  of  agricultiiral  property  for  an 
adjoining  ranch  property.  SubsequenUy, 
continuing  efforts  to  sell  the  Pn^wrty 
proved  unsuccessful.  Jim  Mildenberger, 
a  real  estate  broker  in  Hamilton. 
Montana,  who  is  unrelated  to  the  Plan 
and  the  Employer,  stated  in  a  letter 
dated  June  12, 199a  that  he  has  tried  to 
expose  the  Property  to  as  broad  a 
market  for  resale  as  possible  but  has 
been  unable  to  put  any  legitimate 
purchase  offers  together. 

5.  Accordingly,  the  IMan  proposes  tu 
sell  the  Property  to  Fox.  Fox  wHl  pay  no 
less  than  the  greater  of  $814,600  or  fair 
market  value  for  the  Property  at  the  time 
of  sale,  based  on  an  updated 
independent  appraisal.  Under  the  tennn 
of  the  proposed  purchase  agreement 
Fox  will  assume  the  balance,  which 
equaled  $97,395  as  of  July  31. 1990,  due 
on  an  existing  contract  for  deed  on  the 
Property  and  will  pay  the  remainder  of 
the  purchase  price  in  cash.  The  Plan  will 
pay  no  fees,  commissions  or  closing 
costs  in  regard  to  the  sale.  The  applicant 


*  Tha  Pepamaant  amnaatai  no  opauoo  aa  to 
whatiiar  Ptaa  fIduciariM  vtoiatod  aiV  ollha 
fldudanr  tespooaiMlity  ptovWona  of  part  4  of  Uda  I 
of  iIm  Act  In  aoiaMas  and  heldtat  te  ftopaitjr. 
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represents  that  the  proposed  sale  will 
allow  die  Plan  to  significanUy  diversify 
its  investment  portfolio  and  to  increase 
the  rate  of  return  on  that  portfolio. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  4ae(a)  of  the  Act  because: 

(1)  The  fair  maricet  value  of  die 
Property  will  be  established  by  a  real 
estate  appraiser  who  is  independent  of 
the  Plan  and  the  Employer; 

(2)  Fox  will  pay  no  less  than  the 
greater  of  $814,600  or  die  current  fair 
market  value  for  die  Property  at  the  time 
of  sale; 

(3)  Fox  will  assume  the  balance  of  the 
existing  debt  of  die  Han  on  the  Property 
and  will  pay  cash  for  the  remainder  of 
the  purchase  price; 

(4)  The  Plan  wiU  pay  no  fees  or 
commissions  in  regard  to  the  sale;  and 

(5)  The  sale  will  enhance  the  liquidity 
and  diversification  of  the  assets  of  the 
Plan. 

For  further  information  contact-  Paid 
Kelty  of  die  Department,  telephone  (202) 
523-.ai94.  (This  is  not  a  toll-free 
number.) 

Smith  Barney.  Harris  Upham  and 
Company  Inowporated  (Smith  Barney) 
Located  in  Naw  York.  NY 

[Application  No.  D-8608J 

Proposed  Exemption 

L  Transactions 

A.  Effective  November  1, 1985,  die 
resblctions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  die  Code  shaU  not  apply  to  die 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
an  employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.(1)  or  (2). 

Notwithstanding  the  foregoing,  section 
I.A.  does  not  provide  an  exemption  from 
die  resbictions  of  sections  406(a)(1)(E), 
406(a)(2)  and  407  of  die  Act  for  die 
acquisition  or  holding  of  a  (Certificate  on 


behalf  of  an  Excluded  Plan  by  any 
person  who  has  discretionary  authority 
or  renders  investment  advice  with 
respect  to  the  assets  of  that  Excluded 
Plan.* 

B.  Effective  November  1, 1965,  die 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  die  Act  and  die  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  die  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
a  plan  when  tlie  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
investment  of  plan  assets  in  the 
certificates  is  (a)  an  obligor  with  respect 
to  5  percent  or  less  of  the  fair  market 
value  of  obligations  or  receivables 
contained  in  die  trust  or  (b)  an  affiliate 
of  a  person  described  in  (a);  if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.*  For  purposes  of  this 


*  Section  LA  provide*  no  tebef  from  aectiona 
40e(a)(l)(E).  406(a)(2)  and  407  for  any  peraon 
rendering  Investment  advice  to  an  Exchided  nan 
within  the  meaning  of  aection  3(Zl)(A)(ii)  and 
regulation  28  CFK  2510.3-21(0). 

*  For  purpoiee  of  thti  exemption,  eadi  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  l>e  considered  to  own  tb* 
same  proportionate  undivided  interest  In  each  aaset 
of  the  commingled  fund  as  its  proportionata  interest 
In  the  total  aaseta  of  tha  comndn^ed  fund  aa 
calculated  on  the  most  recent  pracedins  valuation 
date  of  the  fund. 


paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  bust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)  (i),  (iii)  and 
(iv)  are  met  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.(1)  or  (2). 

C  Effective  November  1, 1985,  die 
restiictions  of  sections  406(a),  406(b)  and 
407(a)  of  the  Act  and  the  taxes  imposed 
by  section  4975(a)  and  (b)  of  die  Code 
by  reason  of  section  4975(c)  of  the  Code, 
shall  not  apply  to  transactions  in 
connection  with  the  servicing, 
management  and  operation  of  a  trust; 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust* 

Notwithstanding  the  foregoing,  section 
I.C.  does  not  provide  an  exemption  from 
the  restrictions  of  section  406(b)  of  the 
Act  or  from  the  taxes  imposed  by  reason 
of  section  4975(c)  of  the  Code  for  the 
receipt  of  a  fee  by  a  servicer  of  the  trust 
ftom  a  person  other  than  the  trustee  or 
sponsor,  unless  such  fee  constitutes  a 
"qualified  administrative  fee"  as  defined 
in  section  III.S. 

D.  Effective  November  1, 1985,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(l]  (A)  tiirough 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a 
party  in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F),  (G),  (H)  or 


*  In  the  case  of  a  private  placement 
memorandum,  such  memorandura  must  contain 
substantially  the  same  information  that  would  be 
disclosed  in  s  prospectus  if  the  offering  of  the 
certificates  were  made  in  s  registered  public 
offering  under  the  Securities  Act  of  1S33.  In  the 
Department's  view,  the  private  placement 
memorandum  must  contain  sufTident  information  to 
permit  plan  fiduciaries  lo  make  informed  investment 
decisions. 
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(I)  of  the  Act  or  aectian  «7S(tK2)  (F). 
(G).  (H)  or  (I)  of  tlw  Codt).  Mhly 
becauM  of  tha  plan's  ownanUp  of 
ceiUficatet. 

u.  Ganoial  Condi  tioiM 

A.  The  relief  provided  onder  part  I  is 
available  only  if  the  following 
conditiona  ara  mat 

(1)  The  acqniaition  of  certiflcates  by  a 
plan  ia  on  tenna  (including  the 
certificate  price)  that  are  at  leaat  aa 
favorable  to  the  plan  aa  they  would  be 
in  an  aim'a  length  transaction  with  an 
unrelated  party; 

(2)  Hie  ri^ta  and  intereata  evidenced 
by  the  certificatea  are  not  aubordinated 
to  the  rl^ts  and  intereata  evidenced  by 
other  certificatea  of  the  aame  trust; 

(3]  The  certificates  acquired  by  the 
plan  have  received  a  ratfaig  at  die  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  eidier  Standard  ft  Poor'a 
CorporatioD  (SftPa).  Moody'a  Inveatora 
Service,  Inc.  (Mood^a).  Duff  ft  Phelpa 
Inc  (D&P)  or  Fitch  Investors  Service. 
Inc  (Fitch); 

(4)  The  trustee  ia  not  an  affiliate  of 
any  member  of  the  Reatricted  Group. 
However,  the  truatee  ahall  not  be 
considered  to  be  an  affiliate  of  a 
aervicer  aolely  becanae  the  truatee  haa 
succeeded  to  the  rights  and 
responsibilities  of  Oie  servicer  pursuant 
to  the  terms  of  a  pooling  and  servicing 
agreement  providing  for  such  succession 
upon  the  occurrence  of  one  or  more 
events  of  default  by  the  servicer 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
imderwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests):  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling  and 
servicing  agreement  and  reimbursement 
of  the  servicer's  reasonable  expenses  in 
connection  therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
imless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 


plan  assets  osed  by  a  plan  to  acquire 
certificates,  shall  bs  denied  the  relief 
ivovidad  under  Part  L  if  the  provision  of 
subaection  ILA.(0)  above  is  not  satisfied 
with  respect  to  acquisition  or  holding  by 
a  plan  of  such  certificates,  provided  that 
(1)  such  condition  is  disclosed  in  the 
prospectus  or  private  placement 
memorandum;  and  (2)  in  tha  case  of  a 
private  placement  of  certificates,  the 
trustee  obtains  a  representation  from 
each  hiitial  purchaser  which  ia  a  plan 
that  it  ia  in  compliance  with  auch 
condition,  and  obtaina  a  covenant  boat 
each  fadtial  purchaaer  to  the  effect  that 
ao  long  aa  auch  initial  purchaser  (or  any 
transferee  of  such  initial  purchaser'a 
certificatea)  ia  required  to  obtain  frx>m 
ita  tranaferee  a  repreaentatlon  regarding 
compliance  with  the  Securitiea  Act  of 
1933,  any  auch  tranafereea  will  be 
required  to  make  a  written 
repreaentatlon  regarding  compliance 
with  the  condition  aet  forth  in 
aubsection  ILA.(6)  above. 

m.  DefiniticHia 

For  purpoaea  of  thia  exemption: 

A.  "Certificate"  means: 

(1)  A  certificate- 
la)  lliat  reiwesents  a  beneficial 

ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  That  entitles  the  holder  to  pass- 
through  payments  of  prindpaL  interest, 
and/ or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  That  represents  an  interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  within  the  meaning  of 
section  BdOD[a]  of  the  Internal  Revenue 
Code  of  1986;  and 

(b]  That  is  issued  by  and  is  an 
obligation  of  a  trust; 

with  respect  to  certificates  defined  in  (1) 
and  (2)  for  which  Smith  Barney  or  any  of 
its  affiliates  is  either  (i)  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent 
For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either    . 

(a)  Secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association): 

(b)  Secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 


discount  in  transactions  by  or  between 
busfaiees  entities  (faiduding.  bat  not 
limited  to,  qoaUfled  equipment  notes 
secured  by  leases,  as  defined  fai  section 
ffl.T); 

(c)  Obligations  tiiat  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  single-funily  residential 
multi-family  residential  and  commerda* 
real  property,  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment  or  qualified  motor  vehicle 
leases  (as  defined  in  section  III.U); 

(e)  "Guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2S10J-101(i)(2); 

(f)  Fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (aHe)  of  this  section  B.(l); 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
Bm 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  be  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the  • 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  The 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  i/a 
other  investment  pools,  (ii)  certificatea 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&Fs,  Moody's,  D&P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  "Underwriter"  means: 

(1)  Smith  Barney; 

(2)  Any  person  directiy  or  indirectiy, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  Smith  Barney;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
Smith  Barney  or  a  person  described  In 
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(2)  is  a  manager  or  co-manager  with 
respect  to  the  certificates. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  *^aster  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directiy  or  throu^ 
subservicers,  the  assets  of  the  trust 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust  but  is  not  a 
party  to  the  pooling  and  servicing 
agreement 

G.  "Servicer"  means  any  entity  which 
services  loans  contained  in  the  trust 
including  the  master  servicer  and  any 
sub-servicer. 

H.  "Trustee"  means  the  trustee  of  the 
trust  and  in  the  case  of  certificates 
whidi  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust 

L  "Insurer"  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust 

Notwithstanding  the  foregoing,  a 
person  is  not  an  insurer  solely  because 
it  holds  securities  representing  an 
interest  in  a  trust  which  are  of  a  class 
subordinated  to  certificates  representing 
an  interest  in  the  same  trust 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust 

K.  "Excluded  Plan"  me«ms  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B)  of 
the  Act 

L  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  underwriter 

(2)  Each  insurer 

(3)  The  sponsor, 

(4)  The  bvstee: 

(5)  Each  servicer; 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trost  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 


(7)  Any  affiliate  of  a  person  described 
in  (l)-{6)  above. 

M.  "Affiliate"  of  andther  person 
includes: 

(1)  Any  person  directiy  or  indirectiy, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other  person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or  a 
spouse  of  a  brother  or  sister  of  sudi 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  otiier  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person:  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  conunitment  (as 
defined  in  section  Q.  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
conunitment  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  fixtaie  settiement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificate  from, 
the  other  party). 

.    R.  "Reasonable  compensation"  has 
the  86une  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations: 


(2)  Tlie  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  whidi  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement  and 

(4)  The  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 

T.  "Qualified  Equipment  Note  Secured 
By  A  Lease"  means  an  equipment  note: 

(a)  Which  is  secured  by  equipment 
which  is  leased; 

(b)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease:  and 

(c)  With  respect  to  whidi  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehide  Lease" 
means  a  lease  of  a  motor  vehide  where: 

(a)  The  trust  holds  a  security  interest 
in  the  lease; 

(b)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehide:  and 

(c)  The  trust's  security  interest  in  the 
leased  motor  vehide  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract 

V.  "Pooling  and  Servicing  Agreement** 
means  the  agreement  or  agreements 
among  a  sponsor,  a  servicer  and  the 
trustee  establishing  a  trust.  In  the  case 
of  certificates  which  are  denominated  as 
debt  instruments,  "Pooling  and  Servidng 
Agreement"  also  includes  the  indenture 
entered  into  by  the  trustee  of  the  trust 
issuing  such  certificates  and  the 
indenture  trustee. 

Effective  Date:  This  exemption,  if 
granted,  will  be  effective  for 
transactions  occurring  on  or  after 
November  1, 1985. 

Summary  of  Facts  and  Representations 

1.  Smith  Barney,  which  is  incorporated 
in  the  State  of  Delaware,  is  a  direct 
wholly-owned  subsidiary  of  Smith 
Barney  Ina  Smith  Barney 4s  an 
international  financial  services  company 
that  is  involved  in  securities  and 
commodities  brokerage,  investment 
banking,  insurance  brokerage  and 
investment  advisory  services.  The  firm 
has  extensive  experience  in 
underwriting  and  trading  mortgage- 
backed  and  asset-backed  securities  such 
as  the  certificates  that  are  described 
herein.  Smith  Barney  maintains  it 
prindpal  executive  offices  at  1345 
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Avenue  of  die  Americas,  New  Yoric. 
New  York. 

Trust  Assets 

2.  Smith  Barney  seeks  exemptive  reUef 
to  permit  plans  to  invest  in  pass-through 
certificates  representing  undivided 
interests  in  the  following  categories  of 
trusts:  (1)  single  and  multi-family 
residential  or  commercial  mortgage 
investment  trusts;^  (2)  motor  vehicle 
receivable  investment  trusts;  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 
governmental  mortgage  pool  certificate 
investment  trusts.* 

3.  Commercial  mortgage  investment 
trusts  may  tadude  mortgages  on  ground 
leases  of  real  property.  Commercial 
mortgages  are  frequently  secured  by 
ground  leases  on  the  underlying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  groimd  lease 
interest  is  generally  done  for  tax 
reasons.  Properiy  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest 
The  terms  of  the  ground  leases  pledged 
to  secure  leasehold  mortgages  will  in  all 
cases  be  at  least  ten  years  longer  than 
the  term  of  such  mortgages.* 


*  The  Department  note*  that  Prohibited 
Transactioa  Exemption  (PTE]  83-1  (48  FR  895, 
Jaauary  7. 19B3),  a  dm—  exemptioa  far  nortgage 
pool  mveetmant  trvata.  would  generally  apply  to 
troata  containing  tingle-family  residential 
Bortgages.  provided  that  the  applicable  conditions 
of  FTB  83-1  are  met  Smith  Baraiey  reqtietta  rehef 
far  single-family  residential  mortgages  in  this 
exemption  because  It  woold  prefer  one  exemptioa 
far  all  trusts  of  similar  structure.  However.  SaJth 
Barney  hat  tuted  that  It  may  tttll  avail  itself  of  the 
exemptive  relief  provided  by  PTE  83-1. 

*  Guaranteed  governmental  Bortgage  pool- 
certificates  are  mortgage-becked  securities  with 
respect  to  which  interest  and  priodpal  payable  ia 
guaranteed  by  the  Government  National  Mortgage 
Aaaodabon  (GNMA).  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC).  or  the  Federal 
National  Mor^MS"  AssodaUoa  (FNMA).  The 
Department's  regolatioo  relating  io  the  definltiaD  of 
plan  assets  {2S  CFR  25103-101(1))  provides  that 
where  a  plan  acquires  a  guaranteed  governmental 
mortgage  pool  certificate.  Ifae  plan's  assets  include 
die  oertiflcal*  and  all  of  its  ri|^ts  with  respect  to 
s«d>  certificate  under  spplicable  law,  but  do  not 
solely  by  reason  of  the  plan's  holdii^  of  such 
certificata.  include  any  of  the  mortgages  underlying 
sach  certificate.  The  applicant  is  laquesting 
•xempUve  relief  for  trust*  contsinii^  guaranteed 
govenunenial  mortgage  pool  certificates  because 
the  certificates  in  the  trusts  are  plan  aasets. 

*Tr       -<*e<*  may  alao  Induda  obligations  that 
an  seew  .  J  by  laMsiMid  intaieeto  on  reaidenttal 
real  praparty.  8«*  PTB  SO-sa.  invohrtDg  Ptudcntial- 
Bachc  Securities,  be.  (5S  FR  SM7.  |iia*  S.  1980)  at 
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Trust  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement  among 
a  sponsor,  a  servicer  and  a  trustee.  The 
sponsor  or  servicer  of  a  trust  selects 
assets  to  be  included  in  the  trust  These 
assets  are  receivables  which  may  have 
been  originated  by  a  sponsor  or  servicer 
of  the  trust  an  affiliate  of  the  sponsor  or 
servicer,  or  by  an  unrelated  lender  and 
subsequently  acquired  by  the  trust 
sponsor  or  servicer. 

On  or  prior  to  the  closing  date,  the 
sponsor  acquires  legal  title  to  all  assets 
selected  for  the  trust  establishes  the 
trust  and  designates  an  Independent 
entity  as  trustee.  On  the  closing  date, 
the  sponsor  conveys  to  the  trust  legal 
title  to  the  assets,  and  the  trustee  issues 
certificates  representing  fractional 
imdivided  interests  in  the  trust  assets. 
Smith  Barney,  alone  or  together  with 
other  broker-dealers,  acts  as 
imderwriter  or  placement  agent  with 
respect  to  the  sale  of  the  certificates. 
The  majority  of  the  public  offerings  of 
certificates  made  to  date  have  been 
underwritten  on  a  firm  commitment 
basis.  In  addition.  Smith  Barney  has 
privately  placed  certificates  on  both  a 
firm  commitment  and  an  agency  basis. 
Smith  Barney  may  also  act  as  the  lead 
imderwriter  for  a  syndicate  of  securities 
underwriters. 

Certificateholders  are  entitled  to 
receive  monthly,  quarterly  or  semi- 
annual installments  of  principal  and/or 
interest  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest  to  a  specified 
rate — the  pass-through  rate — ^which  may 
be  fixed  or  variable. 

When  installments  or  payments  are 
made  on  a  semi-annual  basis,  funds  are 
not  permitted  to  be  commingled  with  the 
servicer's  assets  for  longer  than  would 
be  permitted  for  a  monthly-pay  security. 
A  segregated  account  is  established  in 
the  name  of  the  trustee  (on  behalf  of 
certificateholders)  to  hold  funds 
received  between  distribution  dates. 
The  account  is  under  the  sole  control  of 
the  trustee,  who  invests  the  account's 
assets  in  short-term  securities  which 
have  received  a  rating  comparable  to 
the  rating  assigned  to  the  certificates.  In 
some  cases,  the  servicer  may  be 
permitted  to  make  a  single  deposit  into 
the  accoimt  once  a  month.  When  the 
servicer  makes  such  monthly  deposits, 
payments  received  bom  obligors  by  Uie 
servicer  may  be  commingled  with  the 
servicer's  assets  during  the  month  prior 
to  deposit  In  no  event  will  the  period  of 
time  between  receipt  of  fimds  by  the 
servicer  and  deposit  of  these  funds  in  a 
segregated  account  exceed  one  month. 
Furthermore,  in  those  cases  where 


distributions  are  made  semi-annually, 
the  servicer  will  furnish  a  report  on  Uie 
operation  of  the  trust  to  the  trustee  on  a 
monthly  basis.  At  or  about  the  time  this 
report  is  delivered  to  the  trustee,  it  will 
be  made  available  to  certificateholders 
and  delivered  to  or  made  available  to 
each  rating  agency  that  has  rated  the  . 
certificates. 

5.  Some  of  the  certificates  will  be 
multi-dass  certificates.  Smith  Barney 
requests  exemptive  relief  for  two  types 
of  multi-class  certificates:  "strip" 
certificates  and  "fast-pay/  slow-pay" 
certificates.  Strip  certificates  are  a  type 
of  security  in  whidi  the  stream  of 
interest  payments  on  receivables  is  split 
from  the  flow  of  principal  payments  and 
separate  classes  of  certificates  are 
established,  each  representing  rights  to 
disproportionate  payments  of  principal 
and  interest  *° 

"Fast-pay/slow-pay"  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities  or  the  same  maturities  with 
different  payment  schedules.  In  the  case 
of  classes  of  securities  having  different 
stated  maturities,  interest  and/ or 
principal  payments  received  on  the 
imderlying  receivables  are  generally 
distributed  first  to  the  class  of 
certificates  having  the  earliest  stated    . 
maturity  of  principal  and/or  earlier 
payment  schedule,  and  only  when  that 
class  of  certificates  has  been  paid  in  full 
(or  has  received  a  specified  amoimt]  will 
distributions  be  made  with  respect  to 
the  second  class  of  certificates. 
Distributions  on  certificates  having  later 
stated  maturities  will  proceed  in  like 
manner  until  all  the  certificateholders 
have  been  paid  in  full.  The  only 
diflerences  between  this  multi-class 
pass-through  arrangement  and  a  single- 
class  pass-through  arrangement  are  the 
order  in  which  distributions  are  made  to 
certificateholders  and  the  payment 
schedules  of  the  classes  of  certificates. 
Regardless  of  whether  a  multi-class  or 
single-class  pass-through  arrangement  is 
utilized,  certificateholders  will  have  a 
beneficial  ownership  interest  \n  the 
underlying  assets.  In  neither  case  will 
the  rights  of  a  plan  purchasing 
certificates  be  subordinated  to  the  rights 
of  another  certificateholder  in  the  event 


'*  It  is  the  Department's  ondaritamiing  that 
where  a  plan  invaet*  In  REMIC  'Vssldaal''  Inlarast 
oertlfiGatea  to  which  tUa  axemptlaB  appUos,  soom  at 
the  faiooBe  rsceWed  by  the  plu  •*  a  rwralt  of  each 
Investment  may  be  oonsideTed  unielatad  twihiasa 
taxable  Income  to  the  plan,  which  is  aabiacl  to 
faKoma  tax  under  the  Coda.  TKs  Depaitmant 
emphasises  that  the  prodaBoe  laquirament  of 
sectioa  «M(aXl)(B)  of  tha  Act  would  raquire  plan 
fidaciarlas  to  careftiOy  conaider  this  and  oihar  tax 
oooae<|uaiioaa  prtof  Io  niiaiB(  plaB  saaali  Io  bs 
faiveslad  tai  oartiflcates  pursuant  Is  iM»  cxamptlaa. 
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of  default  on  any  of  the  underlying 
obligations.  In  particular,  if  the  amount 
avaOable  for  distribution  to 
certificateholders  is  less  than  the 
amount  required  to  be  so  distributed,  all 
senior  certificateholders  then  entitled  to 
receive  distributions  will  share  in  the 
amount  distributed  on  a  pro  rata 
basis.'* 

6.  For  tax  reasons,  the  trust  must  be 
maintained  as  an  essentially  passive 
entity.  Therefore,  both  the  sponsor's 
discretion  and  the  servicer's  discretion 
with  respect  to  assets  included  in  a  trust 
are  severely  limited.  Pooling  and 
servicing  agreements  provide  for  the 
substitution  of  receivables  by  the 
sponsor  only  in  the  event  of  defects  in 
documentation  discovered  within  a 
limited  time  after  the  issuance  of  trust 
certificates.  Any  receivable  so 
substituted  is  required  to  have 
characteristics  substantially  similar  to 
the  replaced  receivable  and  will  be  at 
least  as  creditworthy  as  the  replaced 
receivable. 

In  some  cases,  the  affected  receivable 
would  be  repurchased,  with  the 
purdiase  price  applied  as  a  payment  on 
the  affected  receivable  and  passed 
through  to  certificateholders. 

Parties  to  Transactions 

7.  The  originator  of  a  receivable  is  the 
entity  that  initially  lends  money  to  a 
borrower  (obligor),  such  as  a 
homeowner  or  automobile  purchaser,  or 
leases  property  to  the  lessee.  The 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purchaser, 
such  as  a  trust  sponsor. 

Originators  of  receivables  included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinary  course  of 
their  business,  including  fkiance 
companies,  for  whom  such  origination 
constitutes  the  bulk  of  their  operations, 
financial  institutions  for  whom  such 
origination  constitutes  a  substantial  part 
of  their  operations,  and  any  kind  of 
manufacturer,  merchant  or  service 
enterprise  for  whom  such  origination  is 
an  incidental  p«irt  of  its  operations.  Each 
thist  may  contain  assets  of  one  or  more 
originators.  The  originator  of  the 
receivables  may  also  function  as  the 
trust  sponsor  w  servicer. 

8.  The  sponsor  will  be  one  of  three 
entities:  (i)  A  special-purpose 
corporation  unaffiliated  with  the 
servicer,  (ii)  a  special-purpose  or  other 
corporation  affiliated  with  the  servicer. 


"  If  a  trast  iaauaa  subordinate  oartiflcataa. 
holdan  of  each  subwdlnala  oertlficalas  may  not 
ahaia  in  tha  amount  distributed  on  a  pro  mta  basia. 
Tha  Oepattmant  notaa  tftat  Hm  exemption  does  not 
provide  nllaf  far  plan  Intwatment  la  such 
Sttbordinalad  carHWcates. 


or  (iii)  the  servicer  itself.  Where  the 
sponsor  is  not  also  the  servicer,  the 
sponsor's  role  will  generally  be  limited 
to  acquiring  the  receivables  to  be 
included  in  the  trust  establishing  the 
trust  designating  the  trustee,  and 
assigning  the  receivables  to  the  trust. 

9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust  The 
trustee  is  also  a  party  to  or  beneficiary 
of  all  the  docimients  and  instruments 
deposited  in  the  trust  and  as  such  is 
responsible  for  enforcing  all  the  rights 
created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
Smith  Barney,  the  trust  sponsor  or  the 
servicer.  Smith  Barney  represents  that 
the  trustee  will  be  a  substantial 
financial  institution  or  trust  company 
experienced  in  trust  activities,  llie 
trustee  receives  a  fee  for  its  services, 
which  generally  will  be  paid  by  the 
sponsor  or  servicer.  In  some 
transactions,  however,  the  trustee's  fee 
is  not  paid  by  the  sponsor  or  servicer, 
but  rather  is  paid  out  of  trust  assets.  The 
method  of  compensating  the  trustee  will 
be  specified  in  the  pooling  and  servicing 
agreement  and  disclosed  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  offering  of 
the  certificates. 

10,  The  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer's 
functions  typically  involve,  among  other 
things,  notifying  borrowers  of  amoimts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables 
and  instituting  foreclosure  or  similar 
proceedings  in  the  event  of  defaidt  In 
cases  where  a  pool  of  receivables  has 
been  purchased  frt>m  a  number  of 
different  originators  and  deposited  in  a 
trust  it  is  common  for  the  receivables  to 
be  "subserviced"  by  their  respective 
originators  and  for  a  single  entity  to 
"master  service"  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  fit>m  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investor's 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  frt>m  the  local  subservicers 
and  passes  them  through  to 
certificateholders. 

In  most  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(though  they  themselves  may  be  related) 
will  be  unrelated  to  &nith  Barney  In 
some  cases,  however,  affiliates  ot  Smith 


Barney  may  originate  or  service 
receivables  included  in  a  trust  or  may 
sponsor  a  trust 

Certificate  Price,  Pass-Through  Rate  and 
Fees 

11.  Where  the  sponsor  of  a  trust  is  not 
the  originator  of  receivables  included  in 
a  trust  the  sponsor  generally  purchases 
the  receivables  in  the  secondary  market 
either  directly  from  the  originator  or 
from  another  secondary  market 
participant  The  price  the  sponsor  pays 
for  a  receivable  is  determined  by 
competitive  market  forces,  taking  into 
account  payment  terms,  interest  rate, 
quality,  and  forecasts  as  to  future 
interest  rates. 

As  compensation  for  the  receivables 
transferred  to  the  trust  the  sponsor 
receives  certificates  representing  the 
entire  beneficial  interest  in  the  trust  or 
the  cash  proceeds  of  the  sale  of  such 
certificates.  If  the  sponsor  receives 
certificates  frtnn  the  trust  the  sponsor 
sells  these  certificates  for  cash  to 
investors  or  securities  underwriters.  In 
some  transactions,  the  sponsor  or  an 
affiliate  may  retain  a  portion  of  the 
certificates  for  its  own  accotmt  In   . 
addition,  in  some  transactions  the 
originator  may  sell  receivables  to  a  trust 
for  cash.  At  the  tine  of  the  sale,  the 
trustee  wotild  sell  certificates  to  the 
public  or  to  underwriters  and  use  the 
cash  proceeds  of  the  sale  to  pay  the 
originator  for  the  receivables  sold  to  the 
trust  The  transfer  of  the  receivables  to 
the  trust  by  the  sponsor,  the  sale  of 
certificates  to  investors,  and  the  receipt 
of  the  cash  proceeds  by  the  sponsor 
generally  take  place  simultaneously. 

12.  The  price  of  the  certificates,  both 
in  the  initial  offering  and  in  the 
secondary  maricet  is  affected  by  market 
forces  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  &t>m  prepayment  of 
tmderl}ring  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment 

The  pass-through  rate  for  certificates 
is  generally  less  than  the  interest  rate  on 
receivables  included  in  the  trust  minus  ■ 
specified  servicing  fee."  This  rate  is 
generally  determined  by  the  same 
maricet  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-throiii^  or  coupon  rate. 


>*  The  pass-lhrongh  rata  on  certificates 
representing  iatereats  in  tnwts  holding  leasee  is 
detemdned  by  breaking  down  toaae  payments  into 
"prtadpal"  and  "interesr  oomponents  based  on  sH 
implicit  interest  rata. 
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together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par,  tfiat  discount 
augments  the  stated  pass-through  rate; 
conversely,  a  certificate  purchased  at  a 
premium  yields  less  than  the  stated 
coupon. 

13.  As  compensation  for  performing  its 
servicing  duties,  the  servicer  (who  may 
also  be  the  sponsor,  and  receive  fees  for 
acting  in  that  capacity)  will  retain  the 
difference  betwem  payments  received 
on  the  receivables  in  the  trust  and 
payments  payable  (at  the  pass-through 
rate)  to  certificateholders.  except  that  in 
some  cases  a  portion  of  the  payments  on 
receivables  may  be  paid  to  a  third  party, 
such  as  a  fee  paid  to  a  provider  of  credit 
support  or  deposited  in  a  reserve  fund. 
Any  funds  on  deposit  in  a  reserve  fund 
after  the  certificateholders  (and  the 
credit  enhancement  provider,  if  any) 
have  been  paid  in  full  are  generally  paid 
to  the  sponsor  or  the  servicer.  The 
servicer  may  receive  additional 
compensation  by  having  die  use  of  the 
amounts  paid  on  the  receivables 
between  the  time  they  are  received  by 
the  servicer  and  the  time  they  are  due  to 
the  trust  (which  time  is  set  forth  in  the 
pooling  and  servicing  agreement).  The 
servicer  will  be  required  to  pay  the 
administrative  expenses  of  servicing  the 
trust,  including  the  trustee's  fee,  out  of 
its  servicing  compensation. 

The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  "credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  paid  out  of  the  interest 
income  received  on  the  receivables  in 
excess  of  the  pass-through  rate  or  paid 
in  a  lump  sum  at  the  time  the  trust  is 
established. 

14.  The  servicer  may  be  entitled  to 
retain  certain  administrative  fees  paid 
by  a  third  party,  usually  the  obligor. 
These  administrative  fees  faU  into  three 
categories:  (a)  Prepayment  fees;  (b)  late 
payment  and  payment  extension  fees; 
and  (c)  fpes  and  charges  associated  with 
foreclosure  or  repossession,  or  other 
conversion  of  a  secured  position  into 
cash  proceeds,  upon  default  of  an 
obligation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  certificates. 

15.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  date  on  which  pass- 
through  payments  to  the  trust  are  due.  In 
some  cases,  ihe  pooling  and  servicing 


agreement  may  permit  the  servicer  to 
place  these  payments  in  noninterest- 
bearing  accounts  in  itself  or  to 
commingle  such  payments  with  ita  own 
funds  prior  to  the  distribution  dates.  In 
these  cases,  the  servicer  would  be 
entitled  to  the  benefit  derived  from  the 
use  of  the  funds  between  the  date  of 
payment  on  a  receivable  and  the  pass- 
thiough  date.  Commingled  payments 
may  not  be  protected  from  the  creditors 
of  the  servicer  in  the  event  of  the 
servicer's  bankruptcy  or  receivership.  In 
those  instances  when  fwyments  on 
receivables  are  held  in  noninterest- 
bearing  accounts  or  are  commingled 
with  the  servicer's  own  fimds,  the 
servicer  is  required  to  deposit  these 
payments  by  a  date  specified  in  the 
pooling  and  servicing  agre«nent  into  an 
account  from  which  the  trustee  makes 
payments  to  certificateholders. 

16.  Smith  Barney  will  receive  a  fee  in 
connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  firm  commitment 
underwriting,  which  is  usually  done  in  a 
public  offering,  this  fee  would  consist  of 
the  difference  between  what  Smith 
Barney  receives  for  the  certificates  that 
it  distributes  and  what  it  pays  the 
sponsor  for  those  certificates.  In  some 
public  offerings,  however.  Smith  Barney 
may  seU  certificates  on  an  agency  basis 
in  a  best  efforts  underwriting.  In  those 
cases.  Smith  Barney  would  receive  an 
agency  commission  paid  by  the  sponsor. 
In  a  private  placement,  the  fee  normally 
takes  the  form  of  an  agency  commission 
paid  by  the  sponsor. 

Purchase  of  Receivables  by  the  Servicer 

17.  The  applicant  represents  that  as 
the  principal  amount  of  the  receivables 
in  a  trust  is  reduced  by  payment,  the 
cost  of  administering  the  trust  generally 
increases,  making  the  servicing  of  the 
trust  prohibitively  expensive  at  some 
point  Consequently,  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  the 
receivables  included  in  the  trust  when 
the  aggregate  unpaid  balance  payable 
on  the  receivables  is  reduced  to  a 
specified  percentage  (usually  between  5 
and  10  percent)  of  the  initial  balance. 
The  terms  of  such  repurchase  are 
specified  in  the  pooling  and  servicing 
agreement. 

The  purchase  price  of  a  receivable  is 
specified  in  the  pooling  and  servicing 
agreement  and  will  be  either.  (1)  the 
unpaid  principal  balance  on  the 
receivable  plus  accrued  interest,  less 
any  unreimbursed  advances  of  principal 
made  by  the  servicer;  or  (2)  the  greater 
of  (a)  the  amount  in  (1),  or  (b)  the  fair 
market  value  of  such  obligations  in  the 
case  of  a  REMIC,  or  the  fair  market 


value  of  the  certificates  in  the  case  of  a 
trust  that  is  not  a  REKOC 

Certificate  Ratings 

18.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  either  S&Ps.  Moody's.  D&P  or 
Fitch.  Insurance  or  other  credit  support 
will  be  obtained  by  the  trust  sponsor  to 
the  extent  necessary  for  the  certificates 
to  attain  the  desired  rating.  The  amount 
of  this  credit  support  is  set  by  the  rating 
agencies  at  a  level  that  is  a  multiple  of 
the  worst  historical  net  credit  loss 
experience  for  the  type  of  obligations 
included  in  the  issuing  trust 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.,  act  as  an  insurer).  In  these  cases, 
the  master  servicer,  in  its  capacity  as 
servicer,  will  first  advance  fiinds  to  the 
full  extent  that  it  determines  that  such 
advances  will  be  recoverable  (a)  out  of 
late  payments  by  the  obligors,  (b)  from 
the  credit  support  provider  (whidi  may 
be  itself)  or,  (c)  in  the  case  of  a  trust  that 
issues  subordinated  certificates,  from 
amounts  otherwise  distributable  to 
holders  of  subordinated  certificates,  and 
the  master  servicer  will  advance  such 
funds  in  a  timely  manner.  When  the 
servicer  is  the  provider  of  the  credit 
support  and  provides  its  own  funds  to 
cover  defaulted  payments,  it  will  do  so 
either  on  the  initiative  of  the  trustee,  or 
on  its  own  initiative  on  behalf  of  the 
trustee,  but  in  either  event  it  will 
provide  such  funds  to  cover  payments  to 
the  full  extent  of  its  obligations  under 
the  credit  support  mechanism.  In  some 
cases,  however,  the  master  servicer  may 
not  be  obligated  to  advance  funds  but 
instead  would  be  called  upon  to  provide 
funds  to  cover  defaulted  payments  to  - 
the  full  extent  of  its  obligations  as 
insurer.  Moreover,  a  master  servicer 
typically  can  recover  advances  either 
from  the  provider  of  credit  support  or 
from  future  payments  on  affected  assets. 

If  the  master  servicer  fails  to  advance 
funds,  when  it  is  obligated  to  advance 
such  funds,  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  defaulted  payments,  or  otherwise 
fails  in  its  duties,  the  trustee  would  be 
required  and  would  be  able  to  enforce 
the  certificateholders'  rights,  as  both  a 
party  to  the  pooling  and  servicing 
agreement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit 
support  mechanism.  Therefore,  the 
trustee,  who  is  independent  of  the 
servicer,  will  have  the  ultimate  right  to 
enforce  the  credit  support  arrangement 


Fedwd  Ragbter  /  Vol.  56.  No.  36  /  Friday.  Pebraary  22,  1991  /  Notloea 


7411 


When  a  master  servicer  advances 
funds,  the  amount  so  advanced  is 
recoverable  by  the  servicer  out  of  future 
payments  on  receivables  held  by  the 
trust  to  the  extent  not  covered  by  credit 
support  However,  where  the  master 
servicer  provides  credit  support  to  the 
trust  there  are  protections  in  place  to 
guard  against  a  delay  in  calling  upon  the 
credit  support  to  take  advantage  of  the 
fact  that  the  credit  support  declines 
proportionally  with  the  decrease  in  the 
principal  amount  of  the  obligations  in 
the  trust  as  payments  on  receivables  are 
passed  through  to  investors.  These 
safeguards  include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
security  for  the  obligation; 

(b)  llie  master  servicer  has  servicing 
guidelines  which  include  a  general 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  uncollectible. 
The  pooling  and  servicing  agreement 
will  require  the  master  servicer  to  follow 
its  normal  servicing  guidelines  and  will 
set  forth  the  master  servicer's  general 
policy  as  to  the  period  of  time  after 
which  delinquent  obligations  ordinarily 
will  be  considered  uncollectible: 

(c)  As  frequently  as  payments  are  due 
on  the  receivables  included  in  the  trust 
(usually  monthly,  quarterly  or  semi- 
annually, as  set  forth  in  the  pooling  and 
servicing  agreement),  the  master 
servicer  is  required  to  report  to  the 
independent  trustee  the  amount  of  all 
past-due  payments  and  the  amount  of 
all  servicer  advances,  along  with  other 
current  information  as  to  collections  on 
the  receivables  and  draws  upon  the 
credit  support.  Further,  the  master 
servicer  is  required  to  deliver  to  the 
trustee,  annually,  a  certificate  of  an 
executive  officer  of  the  master  servicer 
stating  that  a  review  of  the  servicing 
activities  has  been  made  under  such 
officer's  supervision,  and  either  stating 
that  the  master  servicer  has  fulfilled  all 
of  its  obligations  under  the  pooling  and 
servicing  agreement  or,  if  the  master 
servicer  has  defaulted  under  any  of  its 
obligations,  specifying  any  such  default 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer's  reports  conform  to  the 
master  servicer's  internal  accounting 
records.  The  results  of  the  independent 
accountants'  review  are  delivered  to  the 
trustee;  and 

(d)  The  credit  support  has  a  "floor" 
dollar  amount  that  protects  Investors 


against  the  possibility  that  a  large 
number  of  credit  losses  might  occur 
toward  the  end  of  the  life  of  the  trust 
whedier  due  to  servicer  advances  or  any 
other  cause.  Once  the  floor  amount  has 
been  reached,  the  servicer  lacks  an 
incentive  to  postpone  the  recognition  of 
credit  losses  because  the  credit  support 
amount  becomes  a  fixed  dollar  amount, 
subject  to  reduction  only  for  actual 
draws.  From  the  time  that  the  floor 
amount  is  effective  until  the  end  of  the 
life  of  the  trust  there  are  no 
proportionate  reductions  in  the  credit 
support  amount  caused  by  reductions  in 
the  pool  principal  balance.  Indeed, 
where  the  floor  is  a  fixed  dollar  amount 
the  amount  of  credit  support  ordinarily 
increases  as  a  percentage  of  the  pool 
principal  balance  during  the  period  that 
the  floor  is  in  effect 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectus  or  private  placement 
memorandum  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  the 
certificates: 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
was  formed  by  the  seller/ servicer  or 
other  sponsor  of  the  transaction: 

(c)  Identification  of  the  independent 
trustee  for  the  trust; 

(d)  A  description  of  the  receivables 
contained  in  the  trust  including  the 
types  of  receivables,  the  diversification 
of  the  receivables,  their  principal  terms, 
and  their  material  legal  aspects; 

(e)  A  description  of  the  sponsor  and 
servicer; 

(f)  A  description  of  the  pooling  and 
servicing  agreement  including  a 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 
trust  assets  and  the  trustee's  remedy  for 
any  breach  thereof:  a  description  of  the 
procedures  for  collection  of  payments  on 
receivables  and  for  making  distributions 
to  investors,  and  a  description  of  the 
accounts  into  which  such  payments  are 
deposited  and  from  which  such 
distributions  are  made;  identification  of 
the  servicing  compensation  and  any  fees 
for  credit  enhancement  that  are 
deducted  from  payments  on  receivables 
before  distributions  are  made  to 
investors;  a  description  of  periodic 
statements  provided  to  the  trustee,  and 
provided  to  or  made  available  to 
investors  by  the  trustee;  and  a 


description  of  the  events  ttiat  constitute 
events  of  default  mtder  the  pooling  and 
servicing  contract  and  a  description  of 
the  trustee's  and  the  investors'  remedies 
incident  thereto; 

(g)  A  description  of  the  credit  support; 

(h)  A  general  discussion  of  the 
principal  federal  income  tax 
consequences  of  the  purchase, 
ownership  and  disposition  of  the 
certificates  by  a  typical  investor 

(i)  A  description  of  the  underwriters' 
plan  for  distributing  the  certificates  to 
investors;  and 

(j]  Information  about  the  scope  and 
nattire  of  the  secondary  market  if  any, 
for  the  certificates. 

21.  Reports  indicating  the  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  number  of  delinquent  and  defaulted 
loans  or  receivables. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  10-Q  and 
Armual  Reports  on  Form  10-K,  many 
trusts  obtain,  by  application  to  the 
Securities  and  Exdiange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  aimual 
reports  on  Form  10-K.  ff  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on  Form 
8-K  to  report  material  developments 
concerning  the  trust  and  the  certificates. 
While  the  Securities  and  Exchange 
Commission's  interpretation  of  the 
periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  under  the  Securities 
Exchange  Act  of  1934. 

23.  At  or  about  the  time  distributions 
are  made  to  certificateholders,  a  report 
will  be  delivered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assets, 
including  underlying  obligations.  Such     • 
report  will  typically  contain  information 
regarding  the  trust's  assets,  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  dehnquencies, 
servicer  advances,  defaults  and 
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foredoturet,  the  amount  of  any 
payments  made  punuant  to  any  credit 
support  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  the  trust's 
certificates. 

In  addition,  promptly  after  each 
distribution  date,  cutificateholders  will 
receive  a  statement  prepcuvd  by  the 
trustee  summarizing  information 
regarding  the  trust  and  its  assets.  Such 
statement  will  include  information 
regarding  the  trust  and  its  assets, 
including  underiying  receivables.  Such 
statement  wiU  typically  contain 
information  regarding  payments  and 
prepayments,  delinquencies,  the 
remaining  amount  of  the  guaranty  or 
other  credit  support  and  a  breakdown  of 
payments  between  principal  and 
interest 

Secondary  Market  Transactions 

24.  It  is  Smith  Barney's  normal  policy 
to  attempt  to  make  a  market  for 
securities  for  which  it  is  lead  or  co- 
managing  underwriter,  and  it  is  Smith 
Barney's  intention  to  attempt  to  m«ke  a 
market  for  any  certificates  for  which 
Smith  Barney  is  lead  or  co-managing 
underwriter. 

Retroactive  Relief 

25.  Smith  Barney  represents  that  it  has 
engaged  in  transartions  related  to 
mortgage-backed  and  asset-backed 
securities  based  on  the  assumption  that 
retroactive  relief  would  not  be  granted. 
However,  since  November  1, 1885,  it  is 
possible  that  some  transactions  may 
have  occurred  that  would  be  prohibited. 
For  example,  because  many  certificates 
are  held  in  street  or  nominee  name,  it  is 
not  always  possible  to  identify  whedier 
the  percentage  interest  of  plans  in  a 
trust  is  or  is  not  "significact"  for 
purposes  of  the  Department's  regulation 
relating  to  the  definition  of  plan  assets 
(29  CFR  2510.3-101(0).  These  problems 
are  compounded  as  transactions  occur 
in  the  secondary  market  In  addition, 
with  respect  to  the  "publicly-offered 
security"  exception  contained  in  that 
regulation  (29  CFR  2510.3-101  (b)).  it  is 
difRciilt  to  determine  whether  each 
purchaser  of  a  certificate  is  independent 
of  all  other  purchasers. 

Summary 

28.  In  summary,  the  applicant 
represents  that  the  transactions  for 
w^ch  exemptive  relief  is  requested 
satisfy  the  statutory  criteria  of  section 
40e(a)  of  the  Act  due  to  the  following: 

(a)  The  trusu  contain  "fixed  pools"  of 
assets.  There  is  little  discretion  on  the 
part  of  the  trust  sponsor  to  subctitute 


receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  S&I^s, 
Moody's,  D&P  or  Fitch.  Credit  support 
will  be  obtained  to  the  extent  necessary 
to  attain  the  desired  rating; 

(c)  All  transactions  for  which  Smith 
Barney  seeks  exemptive  relief  will  be 
governed  by  the  pooling  and  servicing 
agreement  which  is  made  available  to 
plan  fiduciaries  for  their  review  prior  to 
the  plan's  investment  in  certificates; 

(d)  Exemptive  reUef  from  sections 
406(b)  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(e)  Smith  Barney  has  made,  and 
anticipates  that  it  will  continue  to  make, 
a  secondary  market  in  certificates. 

Discussion  of  Proposed  Exemption 

L  Differences  between  Proposed 
Exemption  and  Qass  Exemption  FTE 
83-1 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  FTE  61-7 
(46  FR  752a  lanuary  23. 1961).  Qass 
Exemption  for  Certain  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  FTE 
63-1  (46  FR  885,  January  7, 1983). 

PTE  83-1  applies  to  mortgage  pool 
investment  trusts  consisting  of  interest- 
bearing  obligations  secured  by  first  or 
second  mortgages  or  deeds  of  trust  on 
single-family  residential  property,  llie 
exemption  provides  relief  bom  sections 
406(aj  and  407  for  the  sale,  exchange  or 
transfer  in  the  initial  issuance  of 
mortgage  pool  certificates  between  the 
trust  sponsor  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  trust  is 
a  party  in  interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  provided  that  the  conditions 
set  forth  in  the  exemption  are  met  PTE 
83-1  also  provides  exemptive  relief  bom 
section  406  (b)(1)  and  (b)(2)  of  the  Act 
for  the  above-described  transactions 
when  the  sponsor,  trustee  or  insurer  of 
the  trust  is  a  fiduciary  with  respect  to 
the  plan  assets  invested  in  such 
certificates,  provided  that  additional 
conditions  set  forth  in  the  exemption  are 
met  In  particular,  section  406(b)  relief  is 
conditioned  upon  the  approval  of  the 
transaction  by  an  independent  fiduciary. 
Moreover,  the  total  value  of  certificates 
purchased  by  a  plan  must  not  exceed  25 
percent  of  the  amount  of  the  issue,  and 
at  least  50  percent  of  the  aggregate 
amount  of  the  issue  must  be  acquired  by 
persons  independent  of  the  trust 
sponsor,  trustee  or  insurer.  Finally,  PTE 
83-1  provides  conditional  exemptive 
relief  from  section  406  (a)  and  (b)  of  the 
Act  for  transactions  in  connection  %vlth 


the  servicing  and  operation  of  the 
mortgage  trust 

Under  PIE  83-1,  exemptive  relief  for 
the  above  transactions  is  conditioned 
upon  the  sponsor  and  the  trustee  of  the 
mortgage  trust  maintaining  a  system  for 
insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemnifying  certificateholders  against 
reductions  in  pass-through  payments 
due  to  defaults  in  loan  payments  or 
property  damage.  This  system  must 
provide  such  protection  and 
indemnification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  principal  balance  of  all 
trust  mortgages  or  the  principal  balance 
of  the  largest  mortgage. 

The  exemptive  relief  proposed  herein 
differs  from  that  provided  by  FTE  83-1 
in  the  following  major  respects: 

(1)  The  proposed  exemption  provides 
individual  exemptive  relief  rather  than 
class  relief 

(2)  The  proposed  exemption  covers 
transactions  involving  trusts  containing 
a  broader  range  of  assets  than  single- 
family  residential  mortg^es; 

(3)  Instead  of  requiring  a  system  for 
insuring  the  pooled  receivables,  the 
proposed  exemption  conditions  relief 
upon  the  certificates  having  received 
one  of  the  three  hi^^est  ratings  available 
firom  S&Fb,  Moody's.  D&P  or  Fitch 
(insurance  or  other  credit  support  would 
be  obtained  only  to  the  extent  necessary 
for  the  certificates  to  attain  the  desired 
rating);  and 

(4)  ihe  proposed  exemption  provides 
more  limited  section  406(b]  and  section 
407  relief  for  sales  transactions. 

n.  Ratings  of  Certificates 

After  consideration  of  the 
representations  of  the  applicant  and 
information  provided  by  S&Fs,  Moody's, 
D&P  and  Fitch,  the  Department  has 
decided  to  condition  exemptive  relief 
upon  the  certificates  having  attained  a  . 
rating  in  one  of  the  three  highest  generic 
rating  categories  from  S&Fs,  Moody's, 
D&P  or  Fitch.  The  Department  believes 
that  the  rating  condition  will  permit  the 
applicant  flexibilify  in  structuring  trusts 
containing  a  variefy  of  mortgages  and 
other  receivables  while  ensuring  that  the 
interests  of  plans  investing  in 
certificates  are  protected.  The 
Department  also  believes  that  the 
ratings  are  indicative  of  the  relative 
safefy  of  investments  in  trusts 
containing  sectu«d  receivables.  The 
Department  is  conditioning  the  proposed 
exemptive  relief  upon  each  particular 
type  of  asset-backed  security  having 
been  rated  in  one  of  the  three  highest 
rating  categories  for  at  least  one  year 
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and  Having  been  sold  to  investors  other 
than  plans  for  at  least  one  year." 

m.  Limited  Section  406(b)  and  Section 
407(a)  Relief  for  Sales 

Smith  Barney  represents  that  in  some 
cases  a  trust  sponsor,  trustee,  servicer, 
insurer,  and  obligor  with  respect  to 
receivables  contained  in  a  trust  or  an 
underwriter  of  certificates  may  be  a  pre- 
existing parfy  in  interest  with  respect  to 
an  investing  plan.**  In  these  cases,  a 
direct  or  indirect  sale  of  certificates  by 
that  parfy  in  interest  to  the  plan  would 
be  a  prohibited  sale  or  exchange  of 
property  under  section  406(a)(1)(A)  of 
the  Act**  Likewise,  issues  are  raised 
under  section  406(a)(l)(P)  of  the  Act 
where  a  plan  fiduciary  causes  a  plan  to 
purchase  certificates  where  trust  funds 
will  be  used  to  benefit  a  party  in 
interest 

Additionally,  Smith  Barney  represents 
that  a  trust  sponsor,  servicer,  trustee, 
insurer,  and  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
underwriter  of  certificates  representing 
an  interest  in  a  trust  may  be  a  fiduciary 
with  respect  to  an  investing  plan.  Smith 
Barney  represents  that  the  exercise  of 
fiduciary  authority  by  any  of  these 
parties  to  cause  the  plan  to  invest  in 
certificates  representing  an  interest  in 
the  trust  would  violate  section  406(b)(1). 
and  in  some  cases  section  406(b)(2),  of 
the  Act 

Moreover,  Smith  Barney  represents 
that  to  the  extent  there  is  a  plan  asset 
"look  through"  to  the  underlying  assets 
of  a  trust  the  investment  in  certificates 
by  a  plan  covering  employees  of  an 


'*  In  referring  to  different  "types"  of  auet-backed 
Mcuritie*.  the  Department  means  certificates 
representing  interests  in  trusts  containing  different 
"types"  of  receivables,  such  as  single  family 
residential  mortgages,  multi-family  residential 
mortgages,  commercial  mortgages,  home  equity 
loans,  auto  loan  receivables,  installment  obligations 
for  consumer  durables  secured  by  purchase  money 
security  interests,  etc.  The  Department  intends  this 
condition  to  require  that  certificates  in  which  a  plan 
invests  are  of  the  type  that  have  been  rated  (in  one 
of  the  three  highest  generic  rating  categories  by 
S&Ps,  D&P,  Fitch  or  Moody's)  and  purchased  by 
Investors  other  than  plans  for  at  least  one  year  prior 
to  the  plan's  investment  pursuant  to  the  proposed 
exemptioa  In  this  regard,  the  Department  does  not 
intend  to  require  that  the  particular  assets 
contained  in  ■  trust  must  have  been  "seasoned" 
(e.g.,  originated  at  least  one  year  prior  to  the  plan's 
investment  in  the  trust). 

**  In  this  regard,  we  note  that  the  exemptive  relief 
proposed  herein  is  limited  to  certificates  with 
respect  to  which  Smith  Barney  or  any  of  its 
affiliates  is  either  (a)  the  sole  underwriter  or 
manager  or  comanager  of  the  underwriting 
•yndicate,  or  (b)  a  selling  or  placement  agent 

"  Smith  Barney  represents  that  where  a  trust 
sponsor  is  a  Smith  Bamay  affiliate,  sales  to  plans  by 
the  sponsor  may  be  axempt  und«r  PTE  7S-1.  Part  II 
(relating  to  purdiasM  and  •*!••  of  aecuritiea  by 
broker-dealwi  and  thair  afiUiatea).  if  Smith  Barney 
IS  not  a  Rdadaiy  with  respect  to  plan  asaet*  to  tw 
Invested  in  oprtificattw. 


obligor  under  receivables  contained  in  a 
trust  may  be  prohibited  by  sections 
40e(a)  and  407(a)  of  tiie  Act  After 
consideration  of  the  issues  involved,  the 
Department  has  determined  to  provide 
the  limited  section  406(b)  and  407(a) 
relief  as  specified  in  the  proposed 
exemption. 

For  further  information  contact:  Ms. 
Jan.  D.  Broady  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  bom  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibilify  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act:  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protecUve  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 


Signed  at  Washington.  DC  this  ISth  day  of 
February,  1991. 
Ivan  Straafeld. 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  91-4186  FUed  ^-21-el;  6:45  am] 
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[ProMbited  Transaction  Exemption  91-14; 
Exwnption  Appleatlon  Na  D-TSSe.  et  at] 

Grant  of  ImflvMual  Exemptiona; 
Shearson  Letiman  Hutton  Inc. 
(Shearson),  et  at 

a 

AQENCV:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

action:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
imless  otherwise  stated,  were  received 
by  the  Department 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authorify  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 
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SletulBcy  RiMJIiigi 

In  accordance  with  section  406(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2S7a  subpart  B  (55  FR  32838. 
32847.  August  10, 1990}  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  flndings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Shearsoo  i-^hnuii  Huttoo  Inc. 
(ShaaiaoD)  Located  in  New  Yoik,  New 
York 

[Prohibited  Transaction  Exemption  91-14 
Application  Na  0-7906) 

Exemption 

LThmsactlone 

A.  Effective  March  6. 1988.  the 
restrictions  of  sections  406(8)  and  407(a) 
of  die  Act  and  the  taxes  Imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  hiterests 
therein: 

(1)  The  direct  m  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  undnwriter  and 
an  employee  benefit  plan  (plan)  when 
the  sponsor,  servicer,  trustee  or  insurer 
of  a  trust,  the  underwriter  of  the 
certificates  representing  an  interest  in 
the  trust,  or  an  obligor  is  a  party  in 
interest  with  respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.  (1)  or  (2). 

Notwithstanding  the  foregoing,  section 
LA.  does  not  provide  an  exemption  bom 
the  restrictions  of  sections  406(a)(l)(E], 
406(a)(2)  and  407  for  the  acquisition  or 
holding  of  a  certificate  on  behalf  of  an 
Excluded  Plan  by  any  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
assets  of  that  Excluded  Plan.' 


E  Effective  March  0, 1989,  the 
restrictions  of  sectioni  40e(b)(l)  and 
406(b)(2)  of  the  Act  and  the  taxes 
Imposed  by  section  4875  (a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(cHl)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  In 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
a  plan  when  the  person  who  has 
discretionary  au^ority  or  renders 
investment  advice  with  respect  to  the 
investment  of  plan  assets  in  the 
certificates  is  (a)  an  obligor  with  respect 
to  5  percent  or  less  of  the  fair  market 
value  of  obligations  or  receivables 
contained  in  the  trust,  or  (b)  an  affiliate 
of  a  person  described  in  (a);  if: 

(i)  The  plan  is  not  an  Occluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  SO  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  60  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Inmiediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity."  '  For  piirposes  of 
this  paragraph  B.il)(iv)  only,  an  entity 
will  not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)  (i),  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.  (1)  or  (2). 


C  Effective  March  6, 1988,  the 
restrictions  of  sections  406(a),  406(b)  and 
407(a)  of  the  Act,  and  the  taxes  imposed 
by  section  4975  (a)  and  (b)  of  the  Code 
by  reason  of  section  4975(c)  of  the  Code, 
shall  not  apply  to  transactions  in 
connection  with  the  servicing, 
management  and  operation  of  a  trust; 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandiun 
provided  to.  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust* 

Notwithstanding  the  foregoing,  section 
I.C  does  not  provide  an  exemption  firom 
the  restrictions  of  section  406(b)  of  the 
Act  or  bom  the  taxes  imposed  by  reason 
of  section  4975(c)  of  the  Code  for  the 
receipt  of  a  fee  by  a  servicer  of  the  trust 
from  a  person  other  than  the  trustee  or 
sponsor,  unless  such  fee  constitutes  a 
"qualified  administrative  fee"  as  defined 
in  section  IILS. 

D.  Effective  March  6, 1989.  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  iinposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)  (A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a   - 
party  in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F),  (G) ,  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F). 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

n.  General  Conditions 

A.  The  relief  provided  under  part  I  is 
available  only  if  the  folloiA  iiig 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 


*  Section  LA.  providM  no  r«U«f  from  Mctiona 
40S(aMl)(E).  «18(tN2)  ami  407  far  any  panon 
rendering  tanraataaat  aiMoa  to  aa  Bxdnded  Flan 
within  tlM  maawins  of  aacttoa  a(21)(AKii)  and 
tesulatioD  2S  CFR  2Sia3-21(ct. 


*  For  purpoM*  of  thU  exemptioa  each  plan 
partidpatii^  In  a  commingled  fund  (rach  at  a  bank 
collective  tniat  fund  or  inanranca  company  pooled 
teparata  account)  ahall  ba  oonaidered  to  own  the 
•ame  proportioaala  nndividad  intatatt  In  each  aaael 
of  the  commingled  fund  aa  ita  proportionate  Inteiett 
in  the  total  aaaeta  of  the  commingled  fund  as 
calculated  on  the  moat  recant  preceding  vahiation 
date  of  the  fund. 


*  In  the  case  of  a  private  placement 
memorandum,  tuch  nemarandnm  must  contain 
lubttantlaUy  the  same  information  that  would  be 
disdoaad  in  a  piaapectus  if  the  offering  of  the 
certificalaa  ware  made  in  a  registered  public 
offering  under  the  Secntlties  Act  of  1033.  In  the 
Department's  view,  the  private  piaceiMnt 
memoraaduHi  maat  oowtain  svffldenl  infivmation  to 
permit  plan  fidndariea  to  maks  infomed  investment 
decisioos. 
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in  an  arm's-length  transaction  with  an 
unrelated  party, 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acqtiired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  ft  Poor's 
Corporation  (S&Fs),  Moody's  Investors 
Service,  Inc.  (Moody's),  Duff  ft  Phelps 
Inc.  (D  ft  P)  or  Fitch  Investors  Service, 
Inc.  (Fitch); 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a 
servicer  solely  because  the  trustee  has 
succeeded  to  the  rights  and 
responsibilities  of  tiie  servicer  pursuant 
to  the  terms  of  a  pooling  and  servicing 
agreement  providing  for  such  succession 
upon  the  occurrence  of  one  or  more 
events  of  default  by  the  servicer 

(5)  The  sum  of  aU  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling  and 
servicing  agreement  and  reimbursement 
of  the  servicer's  reasonable  expenses  in 
connection  therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  imder  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
imless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  imder  part  I,  if  the  provision  of 
subsection  II.A.(6)  above  is  not  satisfied 
with  respect  to  acquisition  or  holding  by 
a  plan  of  such  certificates,  provided  that 
(1)  such  condition  is  disclosed  in  the 
prospectus  or  private  placement 
memorandum;  and  (2)  bi  the  case  of  a 
private  placement  of  certificates,  the 
trustee  obtains  a  representation  from 
each  initial  purchaser  which  is  a  plan 
that  it  is  in  compliance  with  such 


condition,  and  obtains  a  covenant  from 
each  initial  purchaser  to  the  effect  that 
so  long  as  such  initial  purchaser  (or  any 
transferee  of  such  initial  purchaser's 
certificates)  is  required  to  obtain  bom 
its  transferee  a  representation  regarding 
compliance  ivith  the  Securities  Act  of 
1933,  any  such  transferees  will  be 
required  to  make  a  written 
representation  regarding  compliance 
with  the  condition  set  forth  in 
subsection  II.A.(6)  above. 

III.  Definitions 

For  purposes  of  this  exemption:  A. 
"Certificate"  means: 

(1)  A  certificate 

(a)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  That  entities  the  holder  to  pass- 
through  payments  of  principal,  interest 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  That  represents  an  Interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  within  the  meaning  of 
section  B60D(a)  of  the  Internal  Revenue 
Code  of  1986;  and 

(b)  that  is  issued  by  and  is  an 
obligation  of  a  trust 

With  respect  to  certificates  defined  in 
(1)  and  (2)  for  which  Shearson  or  any  of 
its  affiliates  is  either  (i)  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  tmderwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Eitiier 

(a)  Secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discoimt  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  Secured  credit  instrmnents  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to.  qualified  equipment  notes 
sectired  by  leases,  as  defined  in  section 
IILT); 

(c)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  single-family  residential 
multi-family  residential  and  commercial 
real  property,  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 


(d)  Obligations  that  bear  hiterest  or 
are  purchased  at  a  discount  and  which 
are  sectired  by  motor  vehicles  or 
equipment  or  qualified  motor  vehicle 
leases  (as  defined  in  section  ULU); 

(e)  "Guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2510.3-101(i)(2); 

(f)  Fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l); 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  uiiless:  (i)  The 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&Fs,  Moody's,  D  ft  P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certfficates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  "Underwriter"  means: 

(1)  Shearson; 

(2)  Any  person  directiy  or  indirectiy, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  Shearson;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
Shearson  or  a  person  described  in  (2)  is 
a  manager  or  co-manager  with  respect 
to  the  certificates. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directiy  or  through 
subservicers,  the  assets  of  the  trust 
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P.  "Subtervicer"  meaiu  an  entity 
wddch.  onder  die  supervision  of  anid  on 
behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust,  but  is  not  a 
party  to  the  pooling  and  servicing 
agreemenL 

G.  "Servicer"  means  any  entity  v^ilch 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservlcer. 

H.  Tmstee"  means  dw  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denmninated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust 

L  "Insurer"  means  die  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for.  a  truat  Notwidistandlng  die 
foregoing,  a  person  Is  not  an  Insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to 
certificates  representing  an  interest  in 
the  same  trust 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  paym«its  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subiect  to  any  lease  inchided 
in  the  trust  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  Is  a  "plan  sponsor" 
wldiln  die  meaning  of  section  3(ie)(B]  of 
the  Act 

L  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  underwriter; 

(2)  Each  insurer, 

(3)  Tthe  sponsor; 

(4)  The  trustee; 

(5)  Each  servicer 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  6 
percent  of  the  aggregate  unamortized 
principal  balance  of  die  assets  in  die 
trust  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  Any  affiliate  of  a  person  described 
in  (1H6)  above. 

M.  "Affiliate"  of  anodier  person 
includes: 

(1)  Any  person  dlrecdy  or  indirecdy. 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other  person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  die  Act),  a  brodier.  a  sister,  or  a 
spouse  of  a  brother  or  sister  of  such 
other  person:  and 


(3)  Any  corporadon  or  partnership  of 
whkh  such  other  person  is  an  officer, 
directs  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  ovn  die 
management  or  policies  of  a  person 
other  than  an  individual 

O.  A  person  will  be  "Independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  faivesting  plan)  are  no  less  favorable 
to  the  plan  man  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settiement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificate  bom, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.4080-2. 

S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  die  fee,  die 
circumstances  in  which  the  fee  may  be 
charged,  and  an  eiqilanation  ot  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  The  amount  paid  to  faivestors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 

T.  "Qualified  Equipment  Note  Secured 
By  A  Lease"  means  an  eqoipoMnt  note: 


(a)  Which  is  secured  by  equipment 
which  is  leased; 

(b)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  Widi  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  die  ri^ts  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehicle  Uase" 
means  a  lease  of  a  motor  vehicle  where: 

(a)  The  trust  holds  a  security  interest 
in  the  lease; 

(b)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(c)  The  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract 

V.  "Pooling  and  Servicing  Agreement" 
means  the  agreement  or  agreements 
among  a  sponsor,  a  servicer  and  the 
trustee  establishing  a  trust  In  the  case 
of  certificates  whidi  are  denominated  as 
debt  instruments,  "Pooling  and  Servicing 
Agreement"  also  Includes  the  indenture 
entered  into  by  the  trustee  of  the  trust 
issuing  such  certificates  and  the 
Indenture  trustee. 

Effective  Date:  This  exemption  will  be 
effective  for  transactions  occurring  on  or 
after  March  6, 1980. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  die 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  19, 1900  at  86  FR  48177. 

For  Further  Information  Contact  Paul 
Kelty  of  the  Department  telephone  (202) 
623-8194.  (This  is  not  a  toll-fi-ee  number.) 

Chillicothe  Telephone  Company  Houriy 
Employees'  Pei^n  Plan  (the  Houriy 
Plan)  and  the  ChUlicodie  Telephone 
Company  Salaried  Employees'  Pension 
Plan  (die  SalariMl  Man)  Located  in 
ChUlicodie,  OH 

[Prohibited  Transaction  Exemptjon  01-16; 
Exemption  Application  Nos.  D-6431  and  D- 
8432,  respectiveiy) 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  die  Act  and  die 
sanctions  resulting  bom  the  application 
of  section  4876  of  die  Code,  by  reason  of 
section  4e76(c)(l)(A)  dirough  (E)  of  die 
Code,  shall  not  apply  to:  (1)  The 
proposed  cash  sale  by  the  Salaried  iHan 
of  a  parcel  of  improved  real  property  to 
Chillicothe  Telephone  Cnnpany  (the 
Employer),  a  party  in  interest  widi 
respect  to  the  Plan;  and  (2)  the  proposed 
cash  sale  by  the  Salaried  Plan  and  the 


Federal  Ragbter  /  Vol  56.  No.  36  /  Friday.  February  22.  1991  /  Noticefl 


7417 


Houriy  Plan  of  another  parcel  of 
improved  real  property  (collectively,  the 
Properties)  for,  with  respect  to  each 
Property,  die  greater  of  (a)  the  fair 
mariiet  value  on  the  date  of  sale  or  (b) 
the  acquisition  price  of  the  Property. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  pubUshed  on 
December  24, 1990  at  55  FR  52909. 

For  further  information  contact:  Ms. 
Jan  D.  Broady  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Marion  Laboratories.  Inc.  Master  Profit 
Sharing  Man  (the  PS  Plan)  and  Marion 
Laboratories,  Inc  Associate  Stodc 
Ownership  Plan  (die  ASOP;  togedier  the 
Plans)  Located  in  Kansas  City,  Missouri 

[Prohibited  Transaction  Exemption  91-16; 
Exemption  Application  Nos.  D-8227  and  D- 
8228] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  and  407(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (1)  The  acquisition  by  the  Plans  of 
certain  contingent  value  rights  (the 
CVRs)  as  a  result  of  their  ownership  of 
common  stock  in  Marion  Laboratories, 
Inc.  (Marion)  on  December  2, 1989. 
provided  the  terms  of  the  CVRs  are  not 
less  favorable  to  the  Plans  than  the 
terms  of  CVRs  issued  to  other  parties  in 
connection  with  the  transaction;  and  (2) 
the  continued  holding  of  the  CVRs  by 
the  PS  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
December  24, 1990  at  55  FR  52905. 

Effective  dates:  This  exemption  is 
effective  December  2, 1989. 

Written  comments  and  hearing 
requests:  The  Department  received  two 
written  comments  and  no  requests  for  a 
public  hearing  with  respect  to  the 
proposed  exemption.  The  first 
commentator  did  not  raise  any  issues 
that  are  material  to  the  transactions 
which  are  the  subject  of  the  exemption. 

The  second  written  comment  was 
submitted  by  the  appUcant  The 
applicant  states  that  following  the 
combination  of  Marion  and  Merrell  Dow 
Pharmaceuticals,  Inc.,  the  Board  of 
Directors  of  Marion  Merrell  Dow  In& 
has  undertaken  a  restructuring  of  the 
plans  maintained  by  die  former 
companies.  The  Diiectors  have  thus 


established  a  new  profit  sharing  plan, 
the  Marion  Merrell  Dow  Inc.  Savings 
Plan  (the  Savings  Plan),  llie 
consolidation  of  the  prior  plans  into  the 
Savings  Plan  was  completed  effective 
)anuary  1. 1991.  As  a  result  of  the 
consolidation,  the  assets  and  liabiUties 
of  die  PS  Plan  and  die  ASOP  were 
transferred  to  the  Savings  Plan.  The 
Savings  Plan  assets  continue  to  be 
segregated  into  participant  accounts 
that  represent  the  participants'  account 
balances  under  the  Plans  as  of 
December  31, 1990. 

The  applicant  represents  that  the 
participants'  rights  and  protections  with 
respect  to  the  CVRs  were  not 
substantively  affected  by  the  Plan 
consolidation.  These  rights  and 
protections  continue  with  full  force  and 
effect  in  the  successor  Savings  Plan. 
Participants  may  still  elect  on  a 
monthly  basis,  to  sell  their  CVRs  and 
rehivest  the  proceeds  in  another 
investment  hmd  within  the  Savings 
Plan.  )anus  Capital  Corporation  (Janus) 
remains  the  independent  fiduciary  with 
respect  to  the  holding  of  the  CVRs.  In 
the  absence  of  directions  from  a 
participant  to  sell  the  CVRs  allocated  to 
his  or  her  account  Janus  continues  to 
have  total  authority  over  the  decision  to 
retain  or  sell  any  of  the  CVRs  held 
under  the  Savings  Plan. 

The  Department  has  considered  the 
entire  record,  including  the  two 
comments  submitted,  and  has 
determined  to  grant  the  exemption  as  it 
was  proposed. 

For  further  information  contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Hotel  Employees  and  Restaurant 
Employees  International  Union  Welfare 
Plan  and  Fund  (the  Plan)  Located  in  Las 
Vegas,  Nevada 

[Prohibited  Transaction  Exemption  91-17; 
Exemption  Application  L-8461J 

Exemption 

The  restrictions  of  section  406(a]  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4g75(c](l)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  the  past  and  proposed  lease  by  the 
Plan  of  office  space  in  certain 
commercial  real  property  (the  Property) 
located  in  Las  Vegas,  Nevada  to 
Southwest  Therapy,  Inc.,  a  party  in 
interest  with  respect  to  the  Plan  (the  STI 
Lease);  and  (2)  the  subsequent  leases  of 
space  in  the  Property,  including 
amendments,  renewals  or  extensions 
thereof,  by  the  Plan  to  other  parties  in 
interest  with  respect  to  the  Plan; 
provided  that  such  Property  leases  are 


with  parties  which  do  not  have  any 
fiduciary  audiority  wldi  respect  to  die 
Plan's  interests  in  die  Property;  and 
provided  further  that  all  terms  and 
conditions  of  such  leases,  including 
amendments,  renewals  or  extensions 
thereof,  are  no  less  favorable  to  die  Plan 
than  those  which  the  Plan  could  obtain 
in  arm's-length  transactions  with 
unrelated  parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
December  24, 1990  at  55  FR  52904. 

Effective  date:  lliis  exemption  is 
effective  as  of  July  16, 1990  with  respect 
to  the  STI  Lease. 

Written  comments:  Department 
received  one  written  comment  and  no 
requests  for  a  hearing.  The  comment  did 
not  address  issues  related  to  the  subject 
transactions.  After  consideration  of  the 
entire  record,  the  Department  has 
determined  to  grant  die  exemption. 

For  further  information  contact 
Ronald  Willett  of  the  Department 
telephone  (202)  523-6881.  (This  is  not  a 
toll-free  number.) 

First  National  Bank  Employees  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Killeen,  Texas 

[Prohibited  Transaction  Exemption  91-18: 
Exemption  AppUcation  No.  D-8468] 

Exemption 

The  restrictions  of  section  406(a)  and 
408  (b)(1)  and  {b)(2)  of  tiie  Act  and  tiie 
sanctions  resulting  h-om  the  appUcation 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  dirough  (E)  of  die 
Code,  shall  not  apply  to  the  cash  sale 
(the  Sale)  of  six  secured  promissory 
notes  (the  Notes)  by  the  Plan  to  the  First 
National  Bank,  a  party  in  interest  with 
respect  to  the  Plan,  for  the  greater  of 
either  the  outstanding  principal  plus  the 
accrued,  unpaid  interest  owing  on  the 
Notes  on  the  date  of  the  Sale,  or  their 
fair  market  value  as  determined  by  a 
qualified,  independent  appraiser  on  the 
date  of  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
December  11, 1990  at  55  FR  50896. 

For  further  information  contact:  Mr.  C. 
E.  Beaver  of  the  Department,  telephone 
(202)  523-8881.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  in 
directed  to  the  following: 
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(1)  The  fact  that  a  transaction  U  the 
8ub|ect  of  an  exemption  under  section 
40e(a)  of  the  Act  and/or  Mction 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  die  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availalrility  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC  this  15th  day  of 
Febniary,  1991. 

hrnStnsMd. 

Director  of  Exemption  Determinationa, 
Pension  and  Welfare  Benefits  Administration, 
U£.  Department  of  Labor. 
(FR  Doc  91-4187  Filed  2-21-91:  &46  am] 
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NASA  AdvfMry  Coundl  (NAO,  HMory 
Advltory  CommlttM  (HACk  MMtmg 


R  National  Aeronautics  and 
^ace  Administration. 

action:  Notice  of  meeting. 


:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Public 
Law  92-463,  as  amended,  Uie  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  History 
Advisory  Committee. 


DATlt:  March  12. 1991, 8:30  a  jn.  to  5 
pjn4  and  March  13, 1991. 8:30  ajn.  to 
2:30  pjn. 

APOWMIM;  Headquarters  Building, 
room  1529,  Kennedy  Space  Center, 
Kennedy  Space  Center,  FL  32890. 
KM  RmTNm  MromuTKM  contact: 
Dr.  Roger  D.  Launius,  History  Divisioa 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20640, 
202/453-830a 

imnttmuruct  mtommation:  The 
NAC  History  Advisory  Committee  was 
established  to  provide  overall  guidance 
to  the  NASA  History  Division  on 
historical  research  and  writing 
activities.  The  HAC,  chaired  bv  Dr. 
Arthur  L  Nort)eig,  is  composed  of  seven 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  20  persons 
including  the  committee  members  and 
other  participants).  It  is  imperative  that 
the  meeting  be  held  on  these  dates  to 
accommodate  the  scheduling  priorities 
of  the  participants. 
Type  of  meeting:  Open. 

Agenda 

March  12, 1991 

8:30  ajn. — ^Welcome  to  Kennedy  Space 

Center  Director. 
9  a.m.— Opening  Remarks. 
9:30  a.m.— NASA  History  Program 

Background  and  Prospects. 
3  pjn.— Kennedy  Space  Center  History 

Program. 
5  p.m.— Adjourn. 

March  13, 1991 

8:30  aon.— Opening  Remarks. 

0  a  jn.— NASA  History  Program 
Publications  Mans. 

IIKM  a  ja— NASA  History  Program 
Roadmap  for  the  Future. 

1  p.m.— Group  Discussion. 
2:30  p.m.— Adjourn. 

Dated:  February  15, 1991. 
John  W.  Gait, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  91-4198  Filed  2-21-01;  8:45  am] 


NATIONAL  FOUNDATION  ON  THE 
ARTS  ANO  THE  HUMANITIES 


Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (Overview 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  March  11, 1991, 


from  9  a.m.-5  pjn.  and  March  12  bom  9 
a  jn.-3  p.m.  in  room  M-14  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20506. 

This  meeting  wiU  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  for  discussion  will  be 
Introductory  Remarks  and  bistructions 
to  the  panelists.  Cultural  Diversity, 
Activities  in  the  Field  of  Arts  Education, 
and  Research  Findings  on  the  Field  of 
Arts  Education. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public 

Members  of  the  Public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  pennitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  &idowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506, 202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  &Y)m  Ms. 
Martha  Y.  Jones,  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the  Arts, 
Washington,  DC  20506.  or  call  (202)  682- 
5433. 

Dated:  February  14, 1991. 
Martha  Y.  Jonas, 

Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc  91-4232  Filed  2-21-91;  8:45  am] 
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MMtings 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Professional 
Development/Overview  Section)  to  the 
National  Council  on  the  Arts  wiU  be 
held  on  March  15, 1991  from  9  ajn.-6 
p.m.  and  March  16  from  9  a  jn.-3  pan.  in 
room  714  at  the  Nancy  Hanks  Center. 
110  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  porticHi  of  this  meeting  will  be  open 
to  the  public  on  March  16  from  12  p  jn.-3 
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p.m.  The  topics  will  be  policy  discussion 
and  guidelines  review. 

The  remaining  portions  of  this  meeting 
on  March  15  from  9  a.m.-6  p.m.  and 
March  16  bom  9  a.m.-12  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
December  11, 1990,  as  amended,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4],  (6)  and 
(9)(B]  of  section  552b  of  tiUe  5,  United 
States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  whidi  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  acconmiodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532. 
TTY  202/682-5496.  at  least  seven  (7)  - 
days  prior  to  the  meeting. 

Fuilher  information  with  reference  to 
this  meeting  can  be  obtained  itom  Ms. 
Martha  Y.  Jones,  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the  Arts, 
Washington.  DC  20506.  or  call  (202)  682- 
5433. 

Dated:  February  14, 1991. 
Martha  Y.  Jonea. 

Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

[FR  Doc  91-4233  FUed  2-21-91;  8:45  am) 
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the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  5  p.m.-5:30  p.m.  The 
topic  will  be  guidelines  discussion. 

The  remaining  portion  of  this  meeting 
from  9  a.m.-5  p.m.  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
December  11. 1990.  as  amended,  this 
session  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4),  (6)  and 
(g}(B)  of  section  552b  of  titie  5.  United 
States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506,  202/682^5532. 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones,  Acting  Advisory 
Committee  Management  Officer. 
National  Endowment  for  the  Arts. 
Washington,  DC  20506,  or  call  (202)  682- 
5433. 

Dated:  February  14, 1991. 
Martha  Y.  Jooas, 

Acting  Director,  Council  and  Panel 
(^rations,  National  Endowment  for  the  Arts. 
[FR  Doc  91-4234  Filed  2-21-91;  8:45  am] 
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Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Ad  visory  Panel  (Radio  Programming  in 
the  Arts  Section)  to  the  National  Council 
on  tiie  Arts  will  be  held  on  March  14, 
1991  from  0  ajn.-5:30  pjn.  in  room  716  at 


MMting;  MacHa  Arts  Advisory  PansI 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  die  Media  Arts 
Advisory  Panel  (Radio  Projects  Section) 


to  the  National  Council  on  the  Arts  will 
be  held  on  March  12, 1991  from  9  a.m.- 
6:30  p.m.  and  March  13  bom  9  a.m.-5:30 
p.m.  in  room  716  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washingtoa  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
December  11, 1990.  as  amended,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsections  (c)(4),  (6)  and 
(9)(B)  of  section  552b  of  titie  5,  United 
States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones,  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the  Arts. 
Washington,  DC  20506,  or  call  (202)  682- 
5433. 

Dated:  February  14, 1991. 
Martha  Y.  Jones, 

Acting  Director,  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts 
[FR  Doc  91-4235  Filed  2-21-91;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Comnnittss  for  Polar 
Programs 

Name:  Advisory  Committee  for  Polar 
Programs. 

Date  »  Time:  March  11. 1991.  8:30 
a.m.-5:30  p  jn.  March  12. 1991, 6:30  a.m.- 
3:30  p.m. 

Place:  National  Science  Foundation, 
room  54a  1800  G  Sti«et  NW., 
Washington.  DC  20550. 

Type  of  Meeting:  Part  Open. 

Contact  Penan:  Dr.  Jane  Dionne,  Polar 
Science  Section,  Division  of  Polar 
Programs,  or  Ms.  Pawnee  Cromer,  room 
620,  National  Science  Foundation, 
Washington.  DC  20550.  Telephone:  (202) 
357-7804. 

Purpose  of  Committee:  Serves  to 
provide  expert  advice  to  the  U.S 
Antarctic  Programs  and  the  Arctic 
Program,  including  advice  on  science 
programs,  polar  operations  support 
budgetary  plaiming,  and  polar 
coordination  and  information. 


/  VolM.  Na  M  /  Friday.  Febniary  22.  MBt  /  NotJcea 


March  11. 1991  (Open) 

0830    Opening,  btrodactions,  and  WelcooM 
(Solomon.  WUkniM) 

0906    Diacusdon  «nd  approval  of  9/SO 
minutea 

O01S    Aaaiatant  Director  GEO,  Dr.  Coral! 

OBtS    DPP  budget  information  and  other 
iaauea  (WiUmiaa.  Slater) 

1015    Braak 

1080    Development  of  the  new  adence 
facility  at  McMordo  SUtion  and  ita 
impact  OB  Sdenoe  Advlaory  Committee 
Commenta  (WUkniaa/DAC) 

1130    Reaeaich-Veaad-wlth  Ice-Bnaking- 
Capability  Update  (Sutheriand/DAC) 

1200    Committee  on  Viaitora  (COV>— review 
of  Mar  Coordination  and  Information 
Program  (PCI)  including  examination  of 
propoaala.  reviewer  commenta,  and  other 
privileged  matetiala.  (CLOSED) 

1300    International  Environmental  Isauea 
(Talmadge) 

1330    Safety,  Health  *  Environmental  laauea 
(Staffa  DAQ 

1400   Arctic  laaoea  with  focua  on  ARCSS 
(Moritz/DAq 

1500    Break 

1515    SUtn8ofOperatiana(Chiang/DAC) 

1000    DAC  Dr.  Wilkniaa  and  Program 
Monagera  diacuaaion  of  future  Kienca 
program  and  implementation  of  long- 
range  plan 

1700    Adjourn 

Meuvh  12, 1991 

0830    Discussion  of  issues  to  be  addressed  in 
implementation  of  the  long  range  plan 

0030    Soviet/US  Ice  Camp  (Lettao/DAQ 

1000    BREAK 

1015    DAC  working  session 

1300    Finish  previous  discussions  and 
reporta:  proposed  resolutions/ 
recommendations/votes,  Director  NSP, 
Dr.  Walter  E.  Massey,  Advisory 
Committfw  Comments 

MOO    COV  review  of  pa  (continued). 
(CLOSED) 

1430    Continue  discussions  and  votea 

1530    Adjourn 

Reason  for  Closing:  The  oversight 
committee's  review  of  proposal  actions 
will  include  privileged  intellectual 
property  and  personal  information  that 
could  harm  individuals  if  it  were 
disclosed. 

If  discussions  were  open  to  the  public, 
these  matters  that  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would 
improperly  be  disclosed. 

uated:  February  IS,  1991. 
M.  Rebou:a  Winkler, 

Committee  Management  Officer. 

(FR  Doc  91-4173  Piled  2-21-91;  ft45  am] 


NUCLEAR  RCaULATORY 

[00GtotNo.S0-«171 

Baltimor*  Qm  and  Etodrle  Company; 


FhMflng  of  No  Slgnlflcant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
part  50,  appendix  ),  paragraph  ni.D.3. 
'Type  C  Tests,"  to  the  Baltimore  Gas 
and  Electric  Company  (BG&E/Ucensee) 
for  the  Calvert  Cliffs  Nuclear  Power 
Plant  Unit  1.  located  at  the  licensee's 
site  in  Calvert  County,  Maryland. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  licensee  would  be  exempt  from 
the  requirement  of  10  CFR  part  60, 
paragraph  III.D.3.  to  the  extent  that  a 
one-time  extension  from  March  23, 1991, 
to  June  21, 1991,  (approximately  three 
months)  would  be  allowed  for 
performing  a  type  C  local  leak  rate  test 
(LLRT)  on  containment  isolation  valve 
l-CVC-515  which  is  currently  required 
at  intervals  no  greater  than  2  years.  This 
requested  extension  will  allow  the  valve 
to  be  LLRT  with  the  rest  of  the  Unit  1 
containment  isolation  valves  which  are 
due  for  testing  in  June  1991,  thus,  placing 
l-CVC-515  LLRT  interval  back  into 
sequence  with  the  rest  of  the  Unit  1 
containment  isolation  valves  requiring 
LLRTs  in  accordance  with  the  2  years 
schedule  of  the  above  cited  regulation. 

The  exemption  is  responsive  to  the 
licensee's  application  for  exemption 
dated  January  18, 1991. 

The  Need  for  the  Proposed  Action 

Maintenance  was  performed  on  the 
valve  in  March  of  1989  which  resulted  in 
the  required  LLRT  being  performed  three 
months  earUer  than  the  other  Unit  1 
containment  isolation  valves  which 
require  the  LLRTs  in  accordance  *vith 
the  schedule  of  the  above  cited 
regulation.  This  was  initially  considered 
acceptable  by  the  licensee  based  on  the 
schedule  for  the  Unit  1  spring  1991 
outage  and  projected  startup  of  Unit  2. 
However,  due  to  area  electrical  power 
needs,  the  Pennsylvania-New  Jersey- 
Maryland  (PJM)  Network  requested  that 
the  licensee  not  shut  down  Unit  1  until 
late  in  March.  In  addition,  subsequent 
delays  in  the  startup  of  Unit  2  would 
result  in  conflicts  for  the  licensee's  plant 
staff  to  provide  optimal  support  for  the 
initial  startup  process  for  Unit  2  and 
shutdown  of  Unit  1.  The  requested 
extension  will  provide  the  licensee 
flexibility  to  perform  its  Unit  1  outage 


tasks  while  also  allowing  for  improved 
coordination  of  plant  staff  to  support 
both  units  in  a  safe  and  efficient 
manner. 

The  proposed  exemption  constitutes 
approximately  a  three  month  delay  in 
performing  the  Type  C  test  (LLRT)  on 
containment  isolation  valve  l-CVC-615. 
As  noted,  the  extension  will 
accommodate  the  current  schedules  for 
both  units,  allow  the  licensee  flexibility 
to  perform  required  tasks,  and  also 
allow  for  improved  coordination  of  the 
plant  staff  to  support  activities  of  bodi 
units  in  a  safe  and  efficient  manner. 

The  required  LLRTs  have  been 
performed  in  accordance  with  the 
required  schedule  specified  in  the 
regulations  during  previous  planned 
outages.  The  Initial  planning  and 
scheduling  allowed  for  the  1-CVC-SlS 
valve  to  be  tested  in  the  upcoming 
outage  and  returned  to  the  same 
sequences  as  the  other  valves.  However, 
the  unanticipated  supply  requirements 
and  schedule  changes  for  both  units 
have  necessitated  the  one-time 
extension  request.  Based  on  past 
performance  and  existing 
cirounstances,  a  good  faith  effort  has 
been  made. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  will  not 
change  plant  equipment,  operation  or 
procedures,  and  does  not  adversely 
affect  either  the  probability  or  the 
consequences  of  any  accident  at  this 
facility.  The  exemption  does  not  affect 
radiological  effluents  from  the  facility  or 
radiation  levels  at  the  facility. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

The  proposed  exemption  does  not 
affect  nonradiological  plant  effluents, 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commissin  has  concluded 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
altemtive  to  the  exemption  would  be  to 
require  rigid  compliance  with  the 
schedular  requirements  of  10  CFR  part 
50,  appendix  J,  paragraph  IIID.3,  for 
performing  the  LLRT  on  containment 
isolation  valve  1-CVC-G15.  Such  action 
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would  not  enhance  the  protection  of  the 
environment 

Alternative  Use  of  Resources 

This  action  involvee  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  of 
the  Calvert  Cliffs  Nuclear  Power  Plant 
Unit  1. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  no  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
January  18, 1991.  This  letter  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC, 
and  at  the  Calvert  County  Library, 
Prince  Frederick.  Maryland. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  February  1991. 

For  the  Nuclear  Regulatory  Commission. 

Robert  A.  Capra, 

Director,  Project  Directorate  I-l,  Division  of 
Reactor  Projects— I/Il,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  91-4287  Filed  2-21-91;  8:46  am) 
nUJNQ  COM  7iS0-01-M 


Environmental  Aaaessment  and 
Finding  of  No  Significant  impact; 
Sacramento  Municipal  Utility  District 

[Docket  No.  50-312] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  exemption 
from  the  emergency  preparedness 
requirements  of  10  CFR  50.54(q)  to  the 
Sacramento  Municipal  Utility  District 
(SMUD)  for  the  Rancho  Seco  Nuclear 
Generating  Station. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  will  delete  the 
requirements  for  offsite  emergency 
response  capability  in  the  Rancho  Seco 
Emergency  Plan. 


Randi  Seco  was  shut  down  on  June  7, 
1989  and  defueling  was  completed  on 
December  8, 1980. 

Need  for  Proposed  Action 

The  exemption  is  needed  to  eliminate 
requirements  that  were  appropriate  for 
an  operating  plant  but  are  not  needed  at 
the  shutdown  Rancho  Seco  facility. 
Granting  the  proposed  exemption  would 
relieve  SMUD  from  the  unnecessary 
financial  burden  of  performing  offsite 
emergency  preparedness  activities  and 
planning  as  required  by  10  CFR  50.54(q). 

Environmental  Impact  of  the  Proposed 
Action 

The  proi>osed  action  to  delete 
requirements  for  offsite  emergency 
planning  and  response  will  have  no 
environmental  impact  because  Rancho 
Seco  is  shut  down  and  defueled  and  the 
worst  case  accident  would  result  in 
radiation  exposures  that  were  less  than 
the  Environmental  Protection  Agency's 
(EPA)  Protection  Action  Guides.  The 
licensee's  analysis  demonstrated  that 
the  potential  risk  to  the  public  is  now 
significantly  reduced  and  the  range  of 
credible  accidents  and  accident 
consequences  are  limited  after  the 
shutdown  and  defueling  of  Rancho  Seco. 
The  worst  case  accident  for  this  facility 
is  the  dropping  of  a  loaded  spent  fuel 
shipping  cask.  The  licensee's  analysis 
showed  a  two  hour  exposure  of  13.1 
mrem  whole  body  gamma  dose  and  2.7 
X  10  *  mrem  thyroid  dose  at  100  meters. 
SMUD  concluded  that  based  upon  the 
consequences  of  this  worst  case 
accident,  the  highest  emergency 
classification  that  can  occur  is  an  Alert. 
Therefore,  it  would  be  appropriate  to 
reduce  the  scope  of  the  Rancho  Seco 
Emergency  Plan  by  eliminating  offsite 
emergency  response,  while  maintaining 
the  emergency  response  capability 
necessary  for  onsite  response  to  an 
Alert  emergency  classification. 

The  NRC  staff  has  independently 
calculated  the  offsite  dose  resulting  from 
a  fuel  handling  accident  and  determined 
that  the  two  hour  whole  body  gamma 
dose  would  be  2.2  mrem  and  the  thyroid 
dose  would  be  2.8  x  10*  mrem.  These 
values  are  a  small  fraction  of  the  EPA's 
Protection  Action  Guideline  of  one  (1) 
rem  whole  body  gamma  dose  from 
exposure  to  airborne  radioactive 
materials.  Under  these  circumstances, 
the  staff  has  determined  that  offsite 
emergency  reponse  planning  is  not 
required. 

In  addition,  the  requested  exemption 
would  not  authorize  construction  or 
operation,  and  would  not  authorize  a 
change  in  licensed  activities  or  effect 
changes  in  the  permitted  types  or 
amounts  of  radiological  effluents.  With 


regard  to  potential  non-radiological 
impacts,  the  proposed  exemption  does 
not  affect  plant  non-radiological 
effluents  and  has  no  other 
environmental  impact  Therefore,  the 
Commission  concludes  there  are  no 
measurable  radiological  or  non- 
radiological environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemption,  alternatives  with  equal  or 
greater  environmental  impacts  need  not 
be  evaluated. 

The  principal  alternative  to  the 
exemption  is  to  require  the  licensee  to 
maintain  both  its  onsite  and  offsite 
emergency  plans  consistent  with  die 
requirements  of  10  CFR  50.54(q). 
However,  the  Commission  has 
determined  that  there  are  no  credible 
accidents  which  could  result  in  a 
radiological  release  which  would 
require  protective  actions  for  the  public. 
Requiring  the  maintenance  of  both  its 
onsite  and  offsite  emergency  plans 
consistent  with  the  requirements  of  10 
CFR  50.54(q)  would  impose  an 
.  unnecessary  financial  burden  and  would 
not  enhance  protection  of  the  public  or 
the  enviroimient. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Environmental  Statement  for 
Ranch  Seco. 

Agencies  and  Persons  Consulted 

The  hcensee  initiated  this  exemption 
action.  The  NRC  staff  is  reviewing  their 
request  No  other  agencies  or  persons 
were  consulted. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemptioiL 

Based  upon  this  environmental 
assessment  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  details  with  respect  to  this  action, 
see  the  licensee's  application  dated 
September  20, 1990,  as  amended 
December  20, 1990,  which  is  available 
for  public  inspection  at  the 
Conmiission's  Public  Document  Room, 
the  Gehnan  BuUding,  2120  L  Street  NW.. 
Washington,  DC  20555  and  at  the  Martin 
Luther  King  Regional  Library,  7340  24th 
Street  Bypass,  Sacramento,  California 
95822. 
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Dated  at  Rockville.  Maryland  thia  14th  day 
of  February  19B1. 

For  th«  Nuclear  Regulatoiy  Commiasion. 

SayaourlLWiin. 

Dinctor,  Non-Powtr  Reacton, 
DecommJaaJoning  and  En  vimunental  Project 
Directorate,  Division  of  Advanced  Reacton 
and  Special  Profecta,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc  81-428S  Hied  2-21-«l:  8:45  am] 


3aqiioyah  FuetoCoipt  Mwnocanduni 
and  Oitlaf  (Ra<|uaals  for  HaartnQ  and 

rvuiMNW  fOr  Laawa  lo  ananranai 

January  24, 1901. 

In  the  Matter  of  Sequoyah  Puela 
Corporatiofl  (Source  Material  Ucenaa  No. 
SUB-1010) 

Before  Adminiatrative  fudge  Jamea  P. 
Gieaaon.  Presiding  Ofiicer. 

L  Raquesta  for  Haaiing 

A.  Background 

An  applicatioii  by  the  Sequoyah  Fuels 
Corporation  (hereinafter  SFC)  for 
renewal  of  a  source  material  license, 
and  filed  August  29, 1990  (License  No. 
SUB-IOIO)  is  pending  before  the  U.S. 
Nuclear  Regulatory  Conunission. 
Requests  for  an  adjudicatory  hearing  on 
the  matter,  pursuant  to  10  CFR  2.1205, 
were  received  by  the  Commission: 
Native  Americans  for  a  Clean 
Environment  (hereinafter  NACE]  on 
September  28, 1990,  (its  request  was 
supplemented  on  December  20, 1990): 
Earth  Concerns  of  Oklahoma,  Ina 
(hereinafter  ECO]  on  October  1, 1990; 
and  The  Native  Toxics  Campaign 
TNTC)  on  October  8. 1990.'  A 
communication  of  September  28, 1990, 
was  also  received  from  the  Carlile  Area 
Residents  Association  (CARA) 
expressing  an  intent  to  file  as  an 
intervener  at  a  subsequent  data.  This 
memorandum  and  order  considers  the 
remaining  petitions  of  NACE  and  TNTC. 
In  a  November  2a  1990,  filing  the  Staff 
opposed  the  requests  but  advised  that 
pursuant  to  the  provisions  of  10  CFR 
2.1213  it  would  participate  in  any 
hearing  granted.  Subsequently,  after 
reviewing  NACE's  supplemental  petition 
filing,  the  Staff  withdraw  its  opposition 
to  NACE's  request  * 


*  In  a  notloa  of  DMMBlMria.  ISSO.  ECCt  raquaei 
far  a  baartaif  wa*  witbdrawB. 

*  Staff  RatpoMa  To  SappiMBealal  Raqaaal. 
laaHryr.lsn. 


Under  the  Commission's  regulations, 
this  member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  has  been 
designated  to  rule  on  the  requests  for 
hearing  and  any  petitions  for  leave  to 
intervene  and  to  serve  as  the  Presiding 
Officer  in  a  hearing  if  granted  See  55  FR 
46744  (November  6, 1990). 

B.  NRC  Regulationa 

The  U.&  Nuclear  Regulatory 
Commission  has  provided  informal 
procedures  for  adjudicatory  hearings  In 
material  licensing  proceedings.  See  10 
CFR  part  2,  subpart  L  Requests  for  a 
hearing  in  such  a  proceeding  must 
describe  in  detail: 

(1)  The  requestor's  interest  in  the 
proceeding: 

(2)  How  the  requestor's  interest  may 
be  affected  by  the  results  of  the 
proceeding,  including  reasons  why  the 
requestor  should  be  permitted  a  hearing 
with  particular  reference  to  factors  set 
forth  in  10  CFR  2.1205(g); 

(3)  The  requestor's  area  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circimistances  establishing 
that  the  request  is  timely  filed  in 
accordance  with  10  CFR  2.1205(c). 

It  is  the  Presiding  Officer's 
responsibility  to  determine  that 
petitioner's  areas  of  concern  are 
germane  to  the  subject  matter  of  the 
proceeding,  the  petition  has  been  timely 
submitted  and  judicial  standards  for 
standing  have  been  met  The  standards 
for  informal  adjudications  are  similar  to 
those  for  formal  hearing  procedures  and 
include  among  other  factors: 

(1)  The  natiire  of  the  requestor's  right 
under  the  Act  to  be  made  a  party  to  the 
proceeding; 

(2)  The  nature  and  extent  of 
requestor's  property,  financing  or  other 
interest  in  the  proceeding;  and 

(3)  The  possible  effect  of  any  order 
that  may  be  entered  in  the  proceeding 
upon  the  requestor's  interest.  See  10 
CFR  2.1205(g). 

Judicial  concepts  of  standing,  in 
addition  to  being  codified  in  CFR 
2.1205(g).  are  enumerated  in  a  number  of 
NRC  decisions.  See,  e.g..  Metropolitan 
Edison  Co.  (Three  Mile  Island  Nuclear 
Station,  Unit  No.  1),  CLI-83-2S,  18  NRC 
327, 332.  These  concepts  require  a 
showing  that  (a)  the  action  complained 
of  will  cause  an  injury-in-fact  and  (b) 
the  injury  is  arguably  within  the  zone  of 
interests  protected  by  statutes  covering 
the  proceeding.  Niagara  Mohawk  Power 
Corp.  (Nine  Mile  Point  Nuclear  Station, 
Unit  2),  LBP-63^45, 18  NRC  213. 215 
(1983). 

In  die  event  an  organization  files  a 
petition  for  hearing,  in  order  to  meet 
standing  requirements  that  entity  must 


show  injury-in-fact  to  its  organizational 
interests  or  the  relevant  interest  of 
members  who  authorize  it  to  act  for 
them.  Vermont  Yankee  Nuclear  Power 
Corp.  (Vermont  Yankee  Nuclear  Power 
Station  (LBP-87-7,  26  NRC  116, 118 
(1987)). 

C.  Petitions 

1.  NACE  is  an  organization  with  at 
least  several  members  residing  within 
ten  miles  of  the  SFC  nuclear  licensed 
operation  at  Gore,  Oklahoma.  Affidavits 
furnished  by  two  members  of  NACE, 
authorizing  NACE  to  represent  them  in 
the  proceeding,  cite,  inter  alia,  previous 
contamination  incidents  at  the  plant  and 
allege  threats  to  their  families'  health 
and  environment  through  continued 
operations.*  The  affiants  cite  specific  ° 
threats  to  water  supplies,  fishing, 
hunting,  recreational  activities  and 
travel  habits  near  the  facility. 

The  NACE  organization  also  alleges. 
inter  alia,  prior  safety  violations  and 
accidents  at  the  SFC  facility  including 
soil  and  ground  water  contamination, 
the  extent  of  which  is  currently  being 
reviewed  by  the  NRC  Staff.  Citing  an 
November  5, 1990  NRC  Demand  for 
Information  served  on  the  Applicant  . 
concerning  seepage  of  uranium 
contaminated  water,  NACE  questions 
whether  NRC  safety  and  health 
standards  are  being  met.  The 
organization  also  claims  that  the  health 
and  economic  well-being  of  some  of  its 
members  are  threatened  by  possible 
contamination  of  the  Arkansas  River 
through  the  discharge  of  effluents  from 
the  SFC  plant  The  petition  also  raises,  a 
question  whether,  in  light  of  alleged  past 
and  present  safety  violations,  the  best 
interests  of  pubUc  health  and  safety 
require  the  facility's  decommissioning  in 
lieu  of  a  license  renewal. 

2.  The  TNTC  request  for  a  hearing  is 
brief  and  submits  no  specific  basis  for 
its  opposition.  Although  expressing  a 
disapproval  of  SFC's  license  renewal, 
the  petition  merely  states  an  intention  to 
file  a  supplement  to  its  request  at  a  later 
date. 

D.  Decision 

In  applying  NRC  procedural 
requirements  to  the  pending  requests  for 
a  hearing,  it  is  clear  that  NACE's 
petition  complies  with  regulatory 
requirements  and  TNTC's  does  not 


*  Applicant  Ballard  retidaa  within  two  milM  of 
ih*  SFC  plan!  and  Oaarinwatar  "approximately" 
tan.  Although  the  CommiMion  haa  rejected  strict 
dietanoe  re<)ulremenli  for  etandint  in  Informal 
adjudicatory  nalerial  lioenting  catee,  it  may  itiU  be 
a  material  factor.  The  petition  la  to  l>e  lodged  liy  all 
the  "circumatanoas'*  in  the  caee.  See  M  FR  S272 
(Fet>.  28, 1860)  (Statement  of  Coneideration). 
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Standing 

NACE  purports  to  be  an  Indian 
controlled  and  staffed  organization 
which  aims  to  raise  the  consciousness  of 
the  public  to  environmental  and  nuclear 
related  issues.  The  organization  meets 
NRC's  stnadards  for  standing. 
Allegations  that  soil  and  water 
contamination  at  the  facility  present 
violations  of  NRC  health  and  safety 
standards  is  certainly  an  issue  alleging 
some  injury  in  fact  and  is  within  the 
zone  of  interests  protected  by  statute. 
NACE  obtains  standing  through 
affidavits  submitted  by  several  of  its 
members  who  allege  specific  threats  of 
contamination  as  injurious  to  their  lives 
and  property.  Not  only  do  these 
members,  who  have  authorized  NACE  to 
represent  them  live  in  close  proximity  to 
the  facility  at  Gore,  Oklahoma,  but 
NACE  has  other  members  allegedly 
living  in  the  general  area  of  the  plant 
and  members  who  are  citizens  of  the 
Cherokee  Nation  of  Oklahoma  which 
owns  the  riverbed  of  a  river  flowing 
within  a  half-mile  of  the  facility.  The 
river  may  receive  effluents  from  the  SFC 
and  the  health  and  the  environmental 
interests  of  these  individuals  allegedly 
will  be  affected  by  contaminating 
materials  in  the  river.* 

It  is  clear  that  NACE  has  a  right 
through  its  members'  interest  to  be  made 
a  party  to  the  proceeding,  that  property, 
and  safety  and  health  interests  of  its 
members  are  involved  and  that  any 
order  involving  the  application  could 
have  an  adverse  effect  on  these 
members'  interests. 

In  regard  to  the  TNTC  petition,  no 
additional  supporting  supplementary 
material  has  been  received,  and  the 
organization's  request  is  deficient  in 
other  respects  in  meeting  NRC  standing 
requirements.  Accordingly,  TNTC's 
request  for  a  hearing  must  be  denied. 

Areas  of  Concern 

The  rules  of  practice  for  informal 
materials  licensing  adjudications  also 
call  for  a  determination  that  requests  for 
hearings  are  timely  and  that  petitioners' 
specified  areas  of  concern  are  germane 
to  the  subject  matter  of  the  proceeding. 
10  CFR  2.1205(g). 

NACE's  petition  was  submitted  within 
30  days  of  the  filing  of  the  license 
renewal  application  and  therefore 
qualifies  on  the  timeliness  requirements. 


*  A  Staff  objection  that  NACE  has  not  been 
authorized  to  act  on  l>ehalf  of  the  Cherokee  Nation 
appears  to  l>e  misdirected  since  NACE  seeks 
merely  to  represent  the  environmental  interests  of 
those  particular  citizens  of  the  Cherokee  Nation 
who  are  also  members  of  NACE. 


See  10  CFR  2.1205(c)(2).  The  matter  la 
moot  on  the  petition  filed  by  TNTC  since 
NRC's  standing  requirements  have  not 
been  met  supra. 

NACE's  petition  sets  forth  a  number 
of  areas  of  concern  foimd  to  be  germane 
to  the  proceeding  and  others  which  are 
not  Summarized,  the  relevant 
allegations  are  that  (1)  prior  accidents, 
and  incidents  of  soil  and  water 
contamination  under  current  review  by 
NRC,  raise  serious  questions  whether 
health  and  safety  standards  can  be  met; 
(2)  present  contamination  should  be 
evaluated  and  removed  prior  to  any 
license  renewal;  (3)  the  causes  of  SFCs 
"poor"  safety  and  environmental  record 
must  be  addressed  and  resolved  to 
prevent  a  repetition  of  these  matters;  (4) 
SFC's  proposed  changes  in  its 
management  structure  may  not  provide 
assurance  that  adequate  compliance 
with  safety  and  environmental 
requirements  will  be  provided;  (5)  the 
cumulative  impact  of  permitted 
discharges  to  the  air,  water  and  land 
during  ten  (10)  more  years  of  operation 
may  pose  an  imacceptable  risk  to  the 
public  health  and  environment;  and  (6) 
the  environmental  and  safety  impacts  of 
the  saffinate  fertilizer  program  require 
review. 

The  petitioner  also  incorporates, 
among  its  areas  of  concern,  matters 
raised  by  the  Staff  in  its  October  5, 1990 
Order  for  Modification  of  License  and  a 
Demand  for  Information  dated 
November  5, 1990.  Since  the  Staff  has 
indicated  that  the  information  sought  by 
the  Staff  bears  directly  on  hcense 
renewal,  the  relevancy  of  this  non- 
specific concern  must  be  presumed  at 
this  point 

Not  relevant  or  germane  to  the 
proceeding  is  NACE's  request  that  the 
Staff  look  at  decommissioning  rather 
than  operation  of  the  facility. 

n.  Petitions  for  Leave  to  Intervene 

The  regulations  provide  that  if  a 
hearing  request  is  granted,  petitions  for 
leave  to  intervene  in  the  proceeding 
must  be  filed  within  thirty  (30)  days  of 
the  notice  of  hearing  being  published  in 
the  Federal  Register.  Petitions  to 
intervene  must  comply  with  the  same 
interest  and  standing  obligations  of 
petitioners  for  a  hearing.  See  10  CFR 
2.1205(j).  Representatives  of  interested 
State,  coimty  mimicipal  governments  or 
agencies  thereof  also  may  request 
during  the  same  thirty  day  period  an 
opportunity  to  participate  in  these 
informal  proceedings.  These  requesters 
must  state  their  areas  of  concern  with 
reasonable  specificity.  An  opportunity 
will  also  be  provided  in  this  proceeding 


for  persons  not  parties  to  It  to  make 
limited  appearance  statements  for  the 
purpose  of  stating  their  views  on  the 
issues. 

Order 

For  the  reasons  stated,  it  is,  this  24th  day  of 
January  1991,  Ordered: 

1.  The  request  for  hearing  by  the  Native 
Americans  for  a  Clean  Environment  is 
granted;  the  request  by  The  Native  Toxics 
Campaign  is  denied. 

2.  A  hearing  on  the  Application  of  the 
Sequoyah  Fuels  Corporation  for  renewal  of 
its  Source  Material  License  will  be  held  and 
the  time  and  other  details  concerning  the 
hearing  will  be  published  at  a  future  date. 

3.  Petitions  to  intervene  in  this  proceeding 
must  l>e  filed  within  30  days  of  this  Order 
appearing  in  the  Federal  Register.  T^e 
Applicant  and  Staff  will  have  ten  (10)  days  to 
respond  after  service  of  any  petition. 

4.  An  appeal  from  this  Order  may  be  filed 
with  the  Atomic  Safety  and  Licensing  Board 
pursuant  to  the  terms  of  10  CFR  2.1205(n). 
Any  appeal  must  be  filed  within  ten  (10)  days 
of  service  of  this  Memorandum  and  Order 
and  may  be  supported  or  opposed  by  any 
party  by  filing  a  counter-statement  within 
fifteen  (15)  days  of  service  of  the  appeal  l>rief. 
Bethesda,  Maryland. 

James  P.  Gieaaon. 

Presiding  Officer,  Administrative  Judge. 

[FR  Doc.  91-4269  Filed  2-21-91: 8:45  am] 

BRIMO  CODE  7SaO-«1-« 

OFHCE  OF  PERSONNEL 
MANAGEMENT 

Requaat  for  Approval  of  Standard 
Fonn  2800;  CSRS  Appiicatton  for 
Death  BenefHa  Submitted  to  0MB  for 
Clearance 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  the  revision  to  an 
information  collection,  Standard  Form 
2800,  Application  for  Death  Benefits. 
This  form  is  used  by  the  Office  of 
Personnel  Management  Civil  Service 
Retirement  System,  to  determine 
whether  a  benefit  is  payable  in  the 
event  of  the  death  of  an  employee,  a 
former  employee,  or  an  kimuitant. 
Approximately  70.000  forms  are 
completed  annually,  each  requiring 
approximately  30  minutes  to  complete, 
for  a  total  public  burden  of  35,000  hours. 
For  copies  of  this  proposal,  call  C. 
Ronald  Trueworthy  on  (202)  606-2261. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
25, 1991. 


7424 


Fwfawl  Regbter  /  Vol  56.  No.  36  /  Ftiday.  February  22.  1901  /  Noticeg 


;  Send  or  deliver  comments 
to— 
C  Ronald  Tivewordiy,  Agency 

Clearance  Officer.  U.S.  Office  of 

Personnel  Management,  1900  E.  Street. 

NW^  room  84ia  Washington,  DC 

20415. 

and 

Joseph  Lackey,  OFM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  NW.,  room  3002  Washington. 
DC  20603. 

FOR  RMTHDI  IKTOHmTIOII  COMTACTS 

Mary  Beth  Smith-Toomey.  (202)  eo&- 

0623. 


Director. 

[FR  Doc  91-42S3  Filed  2-21-01;  8:45  am] 


CIvfl  sOTViM  RsUranMnt  SyslMnt 

I  rorms  or  Mmuny  raciofs 


:  Office  of  Personnel 
Management 
action:  Notice. 

SUMMANv:  The  Office  of  Personnel 
Management  (0PM)  is  providing  notice 
of  adjusted  present  value  factors 
applicable  to  employees  who  elect  the 
alternative  form  of  annuity  under 
section  6343a  of  title  5.  United  States 
Code.  This  notice  is  necessary  to 
conform  the  present  value  factors  to 
changes  in  demographic  rates  approved 
by  the  Board  of  Actuaries. 
EFFECnvi  date:  Revised  present  value 
factors  will  apply  to  anyone  whose 
annuity  commences  on  or  after  May  1. 
1991. 


;  Send  requests  for  actuarial 
assiunptions  and  data  to  the  Office  of 
the  Actuary,  room  4307  STOP.  Office  of 
Personnel  Management,  Washington, 
DC  20415. 

RM  RmTHER  INFOMMATION  COffTACT: 

Robert  Rosenblatt  (202)  606-0775,  ext. 
207. 

SUPKEMCNTAllv  MFORMATION:  Section 
831.2205(a)  of  tide  5,  Code  of  Federal 
Regulations,  prescribes  the  method  for 
computing  the  reduction  in  the  beginning 
rate  of  annuity  payable  to  a  retiree  who 
elects  an  alternative  form  of  annuity 
under  5  U.S.C  6343a.  That  reduction  is 
required  in  order  to  produce  an  annuity 
that  is  actuarially  equivalent  to  the 
annuity  of  a  retiree  who  does  not  elect 
an  alternative  form  of  annuity.  The 
present  value  factors  currently  used  to 
compute  the  reduction  were  published 


by  0PM  (52  FR  32307)  on  August  27, 
1967. 

The  Board  of  Actuaries  of  the  Civil 
Service  Retirement  System  has 
approved  new  demographic  rates  for 
both  the  Civil  Service  Retirement 
System  (CSRS)  and  the  Federal 
Employees  Retirement  System  (FERS). 
The  factors  that  are  considered  in 
determining  those  rates  are  listed  in 
i  641.404  of  title  5,  Code  of  Federal 
Regulations.  The  rates  are  based  on 
experience  under  CSRS  and  the 
transitional  system  over  the  period  1963 
through  1967. 

The  changed  demographic  rates 
require  corresponding  changes  in  the 
present  value  factors  used  to  compute 
an  alternative  form  of  annuity  under 
CSRS.  The  factors  will  also  be  used,  in 
accordance  with  6  U.S.C  6334(d)(2).  to 
compute  the  annuity  of  an  employee 
whose  annuity  commences  on  or  after 
December  2.  I960,  and  who  retires  (other 
than  on  disability)  while  owing  a 
redeposit  of  a  refund  for  service  that 
ended  before  October  1. 1990. 

OFM  is.  therefore,  revising  the  table  of 
CSRS  present  value  factors  to  read  as 
follows: 

Present  Value  Factors 


roSr^ 

nvMnt 

MhMOlS 

nortNhf 
•nnutty 

Agsat 
ratraiwnt 

rTMSnl 

vahwots 
monlNy 
•nnully 

40 

322.9 

86 

182.6 

41 

317.7 

67 

167.4 

42 

312.3 

88 

151.3 

43 

306.9 

69 

145.1 

44 

301.4 

70 

139.8 

45 

293.4 

71 

133.9 

46 

285.2 

72 

128.2 

47 

277.8 

73 

12^8 

48..      _.. 

270.2 

74 

117.t 

49 

263.8 

75 

111.8 

50 .. 

257.6 

76 

106.4 

51 

251.2 

77 

101.3 

52 

245.1 

78 

96.4 

53 

239.1 

79 

91.8 

54 

^3^1 

80 

86.9 

55 

225.1 

81 

82.3 

56.        -. 

218.7 

82 

77.9 

57_ 

213.1 

83 

73.7 

58 

207.5 

84 

69.7 

59 

202J3 

85 

65.8 

60. 

197.8 

86 

62.3 

61 

192.4 

87 

58.8 

62 

186.2 

88 

56.6 

63_ 

1804 

88 

52.5 

64 

174.3 

90 

49.6 

65 

168.4 

Constance  Beiry  Newman, 

Director. 

[FR  Doc  n-4284  Hied  2-21-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


IRstssss  Na  34-2S868,  IntanMUeiMl  SarfM 
R«toaaeNa2311 

Ust  of  Foraign  laauara  Which  Hav* 
Submitted  Information  Raqulrad  by 
tha  Examfrtion  Relating  to  Cartain 
Foreign  Sacurttlaa 

Foreign  private  issuers  with  total  . 
assets  in  excess  of  $5,000,000  and  a 
class  of  equity  securities  held  of  record 
by  500  or  more  persons,  of  which  300  or 
more  shareholders  reside  in  the  United 
States,  are  subject  to  the  registration 
and  reporting  provisions  of  the 
Securities  Exchange  Act  of  1034  [15 
U.S.C  76a  et  $eq.,  as  amended  by  Public 
Law  No.  94-29  (lune  4. 1975)]  (the 
"Act").* 

Rule  12g3-2(b)  (17  CFR  240.12g3-2(b)) 
provides  an  exemption  from  registration 
under  section  12(g)  of  the  Act  for  a 
foreign  private  issuer  which  submits  on 
a  current  basis  material  specified  in  the 
Rule  to  the  Commission.  Such  required 
material  includes  that  information  about 
which  investors  ought  reasonably  to  be 
informed  with  respect  to  the  issuer  and 
its  subsidiaries  and  which  the  issuer  (1) 
has  made  or  is  required  to  make  public 
pursuant  to  the  law  of  the  countiy  of  its 
domicile  or  in  which  it  is  incorporated  or 
organized.  (2)  has  filed  or  is  required  to 
file  with  a  stock  exchange  on  which  its 
securities  are  traded  and  which  was 
made  public  by  such  exchange  and/or 
(3)  has  distributed  or  is  required  to 
distribute  to  its  security  holders. 

On  October  6, 1983.  the  Commission 
revised  Rule  12g3-2(b)  by  terminating 
the  availability  of  the  exemptive  rule  for 
certain  foreign  issuers  with  securities 
quoted  on  NASDAQ.'  Securities  of  non- 
Canadian  issuers  in  compliance  with  the 
information-supplying  exemption  as  of 
October  6, 1983  and  quoted  in  NASDAQ 
on  that  date  were  grandfathered 
indefinitely.*  However,  the  exemption 

>  Foreign  issuer*  may  also  be  subject  to  such 
requirements  of  the  Act  by  reason  of  having 
securities  registered  and  listed  on  a  national     - 
securities  exchange  in  the  United  States,  and  may 
be  subject  to  the  reporting  requirements  by  reason 
of  having  registered  securities  under  the  Securities 
Act  of  1933  [15  US.C  77a  »t  teq.,  as  amended  by 
Public  Law  No.  94-29  Qune  4. 1975]]. 

*  Securities  Exchange  Act  Release  No.  202t) 
(October  «.  1963). 

*  If,  however,  the  securities  are  delisted  trooj 
NASDAQ  or  the  issuer  fails  to  maintain  or 
otherwise  meet  the  requirements  of  the  exemption, 
the  grandfather  proviaiaii  will  cease  to  apply. 
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was  extended  to  Canadian  securities 
only  imtil  January  1986. 

When  it  adopted  Ride  12g3-2  ana 
other  rules  relating  to  foreign 
securities,*  the  Commission  indicated 
that  from  time  to  time  it  would  issue 
lists  showing  those  foreign  issuers  that 
have  obtained  exemptions  from  the 
registration  provisions  of  section  12(g)  of 
the  Act,'  The  purpose  of  the  present 
release  is  to  call  to  the  attention  of 
brokers,  dealers  and  investors  that  some 
form  of  relatively  current  information 
concerning  the  foreign  issuers  included 
on  the  following  list  is  available  in  the 


public  files  of  the  Commission,*  The 
Commission  also  wishes  to  bring  to  the 
attention  of  brokers,  dealers,  and 
investors  the  fact  that  current 
information  concerning  foreign  issuers 
may  not  necessarily  be  available  in  the 
United  States.^  The  Commission 
continues  to  expect  that  brokers  and 
dealers  will  consider  this  fact  in 
connection  with  their  obligations  imder 
the  federal  securities  laws  to  have  a 
reasonable  basis  for  recommending 
these  securities  to  their  customers.*  Any 
questions  regarding  Rule  12g3-2  or  the 
list  included  herein  should  be  directed 


to  C.  David  Messman,  Office  of 
International  Corporate  Finance, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549  ((202)  272-3246). 
Requests  for  copies  of  the  documents  in 
the  files  should  be  directed  to  the  Public 
Reference  Room,  Securities  and 
Exchange  Commission.  Washington,  DC 
20549  ((202)  272-7450). 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Margaret  H,  McFarland, 

Deputy  Secretary. 


Company 


File  No. 


Country 


Abb^  National  PLC 

ABO  Resources  Corp 

ABS  Technology  Ltd i 

Abstract  Enterprises  Corp 

Ace  Oevelopmenta  Ltd 

Actteron  Resources  Ltd 

Achievers  Media  Corp 

Adagio  Investments  Inc 

Adams  Silver  Resources 

Adastral  Resources  Ltd 

Adonos  Resources  Inc 

Afmin  Holdings  Ltd 

Afrikander  Lease.  Ltd.,  The 

Afro  West  Mining  Ltd 

Aganral  Resources  Ltd 

Agen  Ltd _ 

AlC  International  Resources  Cotp.. 

Aintree  Resources  Ltd 

Air  Canada 

Akers  Medical  Technology  Ltd 

Akiko-Lori  GoM  Resources  Ltd 

Alasfcon  Resources  Ltd 

Alban  Expkxatwn  Ltd 

Albert  Fisher  Group  PLC.  The 

Alexa  Ventures  Inc 

Alfa-Laval  AB 

ANna  Intemattonal  Industries  Ltd 

AM  Nippon  Akways  Co.,  Ltd 

All  North  Resources  Ltd 

Allied  Lyons  PLC „ 

Allmed  Interruitional  Investments  Con>» 

Almaden  Resources  Corp ..._ „„ 

Alpine  Exploration  Corp 

Alta  Explorations  Ltd «_._•. 

Altero  TechfK>k)gle8  Inc 

Amarado  Resources  Ltd „.. 

Ambergate  Explorations  Inc 

AmcorLtd 

Amcorp  Industries  Inc „..„...__„ 

American  Highland  Mining  Corp „ 

American  Pacifk:  Mining  Co.  Inc 

An»erican  Platinum  Inc - 

American  Ventures  Inc 

Ameritel  Management  Inc ._ 

Amsterdam-Rotterdam  Bank  N.V 

Amswiss  Scientific  Inc 

Andromeda  Ventures  Inc ™. 

Anglian  Water  PLC _. 

Anglo  American  Corp.  of  South  Africa  Lid_ 

Angk)  American  GoM  Investment  Co 

Annex  Ventures  Ifw _„ 

Anooraq  Resource  Cocp 


*  Securities  Exchange  Act  Release  No.  8066  (April 
28,1967), 

*  The  last  such  Ust  was  contained  in  Securities 
Exchange  Act  Release  No,  27325  (September  29, 
1969). 

*  Inclusion  of  an  issuer  on  the  following  list  is  not 
an  affirmation  by  the  Commission  that  the  Issuer 


has  complied  or  is  complying  with  all  the  conditions 
of  the  exemption  provided  by  Rule  12g3-2(b).  The 
list  does  identify  those  issuers  that  both  have 
claimed  the  exemption  and  have  submitted 
relatively  current  information  to  the  Commission. 

'  Paragraph  (a)(4)  of  Rule  15c2-ll  [17  CFR 
240.1Sc2-ll]  requires  a  broker-dealer  initiating  a 
quotation  for  sectirities  of  a  foreign  private  issuer  to 


82-2898 

United  Kingdom. 

82-961 

Canada. 

82-1267 

Canada. 

82-2594 

Cmda, 

82-2383 

82-3025 

82-2723 

Canada. 

82-2060 

Canada. 

82-831 

Canaila. 

82-2124 

Canada. 

82-2992 

82-1853 

South  Afrtoa. 

82-245 

South  Africa. 

82-1821 

Austria. 

82-2562 

Canada. 

82-2330 

Austrata. 

82-1911 

Canada. 

82-2668 

Canada, 

82-2548 

Canada, 

82-160 

Canada, 

82-2927 

Cwtada, 

82-1888 

Canada, 

82-1941 

Cwtada. 

82-1020 

Uniiad  Kingdom, 

82-2224 

Canada, 

82-2765 

Sweden. 

82-1746 

Canada. 

82-1569 

Japart 

82-1646 

Canada. 

82-878 

Uniiad  Kingdom. 

82-1064 

Canada. 

82-2118 

Canada. 

82-1856 

Canada. 

82-695 

Canada. 

82-2176 

Canada. 

82-2852 

Canada, 

82-2812 

82-1273 

Australia. 

82-2991 

Canada, 

82-2912 

Canada. 

82-2265 

Canada. 

82-1204 

82-2263 

Canada. 

82-1396 

Canada. 

82-1157 

Nelhertands. 

82-2310 

Canada. 

82-2680 

Canada. 

82-2798 

United  Kingdom 

82-97 

South  Africa. 

82-146 

South  Africa. 

82-3047 

Canada. 

82-1917 

Canada. 

maintain  in  its  files,  and  to  make  reasonably 
available  upon  request  the  information  furnished  to 
the  Commission  pursuant  to  Rule  12g3-2(b)  since 
the  beginning  of  the  issuer's  last  fiscal  year. 

•  See.  ».g,  Hanly  v.  SEC.  415  F.2d  589  [2nd  Cir, 
1960)  [broker-dealer  cannot  recommend  a  security 
unless  an  adequate  and  reasonable  t>as's  exists  for 
such  recommendation). 
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62-2561 

62-2874 

62-1867 

62-2406 

62-2867 

62-2903 

62-1450 

62-3017 

62-1766 

62-1320 

62-2966 

62-736 

62-282 

62-2683 

62-«34 

62-1674 

62-2050 

62-2226 

62-612 

62-1920 

82-2239 

62-2860 

82-1939 

62-3041 

62-2776 

82-2784 

82-828 

82-2881 

82-2814 

82-2972 

62-1117 

62-126 

82-132 

82-162 

82-1047 

82-2686 

62-1361 

62-1362 

82-1999 

82-1104 

62-2824 

62-2656 

82-2871 

82-1054 

82-2242 

62-1557 

62-2924 

62-2747 

62-2796 

62-1070 

62-2439 

82-2650 

82-2491 

82-2996 

82-1697 

82-1514 

82-1600 

82-1375 

82-2950 

82-1436 

62-2741 

82-1486 

82-2/80 

82-927 

62-2532 

62-68 

62-2920 

62-1656 

82-2816 

62-663 

62-1133 

82-1650 

82-3013 
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62-210 
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62-2619 
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m»t  Cirrtt  Induiiloo  Pi  r:                                                                                                                  

United  Kingdom. 

Wff  FfftnM  niMurcw  Ip^                             

Canada. 

"V'WWitWtW  flaw  MWno  <>  '  I*                    

SouM)  Africa. 

Cwwda. 

PtiiWi  g'T*^«*tm'«^ 

Canada. 

nn.ii  iih.i|..|rt[]|,|||Tfr»-nr'nolii  '«^                                                                                                    

nnmalnMm  CtmcT  \M 

NawQuinaa. 

RntMwRnMM    

AuaaaHa. 

"""ulir'rtfiJrti^Pif: 

Canada. 

Unitad  Kingdom.  • 

Soutti  Africa. 

RrarkM  IteM  1  «i^ 

^*^r^  '^tinurni  \P*                                                                                                       

Canadft 

RrMKfM^^t^                

"fi-ff  •»TrmiPFtt  1^                                                                                                                      

Canada. 

BiMiMMnlBlM  ..                   ,            ,              , 

Piwwa. 
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Company 


Rto  No. 


Country 


Bresea  Resources  Ltd 

Bridge  Oil  Ltd 

Bridgestone  Cofp ™_ — 

Brigedan  Equities  tnc 

Broadirater  Developments  Inc 

Brocl(ton  Resources  Inc  „ 

Browns  Creek  Gold  N.L.- 

Brunswick  Mining  and  Smelting  Corp.  Ltd . 

Brunsxrick,  Nl 

BSN  Groups 

BTR.  PLC _ _ , 

Buttelsfontein  GoM  Mining  Co.,  Ltd 

BuhrmanrvTetterode  N.V 

Burmah  Oil  PLC,  Tlie 

Bums  PtiHip  A  Co.  Ltd _._ 

Burro  Creek  Minerals  Ltd 

Burton  Gruop  PLC,  The __™___ 

B.Y.Q.  Natural  Resources  Inc 

Byron  Resources  Inc . — 

Caix>t  Resources  Corp 

Cajun  Oil  &  Gas  Producers  Inc 

Calneva  Resources  Ltd 

Cabxx  Resources  Ltd 

Can-Am  Industries «..««..-.. 

Can  Mac  Explorations  Ltd 

Can  Pro  Devek)pments  Ltd 

Canada  Tungsten  Mining  Corp.  Ltd 

Canadian  Caritxx)  Resources  Ltd .. 

Canadian  CorK)uest  Expkxations  Inc 

Canadian  Crew  Energy  Corp 

Canadian  Eagle  Expkxations  Inc 

Canadian  Grizzly  Bew  Mines  Inc 

Canadian  Imperial  Bank  of  Commerce — 

Canadian  Microcool  Corp 

Canadian  Pacer  Petroleum  Corp . 

Canadian  Spooner  Resources  Inc , 

Canadian  Stw  Industries  Inc 

Canare  Resources  Corp 

Canmarfc  lntematk)nal  Resource  Inc 

Cannelle  Exptorations  Ltd 

Cansorb  Industries  Inc 

Canton  Ventures  Lid — 

Canuck  Resources  Ltd 

Captive  Air  imematnnal  bic 

CaratelLtd ;__.: 

Caril)t)ean  fHesourcas  Corp 

Cw«n  QoW  Co.  Inc 

Cassandra  Raaouroas  Inc 

Cattiay  Padlte  Airiines  Ltd 

CatfiedrW  GoM  Corp 

Cazador  Exptorations  Ltd 

CCL  Industries  Inc 

Celanese  Canada  Ltd 

Camex.  S> ~ 

Centaur  Mining  A  Exploratkxi  Ltd 

Central  Coide  Ltd 

Central  Norseman  Gold  Corp  ..„_ 

Central  Pacific  MInarria  N.L 

ChaMce  Mining  Inc 

Ctiwiddour  Bay  Production  Co  Ud. 

Chapleau  Raaouroas  Ltd 

Charlemagne  Resources  lid 

Chartw  ConsoMatad  PLC 

Ctiarlw  Minerals  Inc.-^........^.*..^... 

Charter  Mining  NL 

Chase  Reaourca  Corp 

China  Light  6  Poww  Co.  Ltd 

Choice  Foods  Corp ...__ — ......__„_»«... 

Christiania  Bank  og  KradRkasaa 

Christina  Exploralion  Ltd _„„_— 

OBA^EKSY  Ltd 

Citation  GoM  Corp 

aty  Resources  Ltd . 

Ciarins 

dipper  Minerala  Ltd— 

Coats  Vlyella  PLC 

Coca-Cola  AmaW  Ltd 

Cotoy  Resouroea  Corp 

Colchis  Reaourcaa  Ltd  m 

Coin  Energy  Corp 

Comae  Food  Qioup  tnc 

Comakx)  Ltd 


82-1377 

62-2167 

Auatraia. 

62-1264 

Japan. 

82-2327 

Canada. 

62-2631 

Canada. 

62-2886 

Canada. 

82-2868 

Auatraia. 

82-2827 

Canada. 

82-410 

Auatraia. 

62-3002 

Franca. 

62-896 

Unitad  Kingdom. 

82-302 

South  Africa. 

82-1586 

nemarnnaa. 

82-5 

Unitad  Kingdom. 

82-1565 

Australa. 

82-2593 

Canada. 

82-1496 

United  rangdoniL 

82-2038 

Canada. 

82-2831 

82-2550 

Cwiwla. 

82-2825 

Canada. 

82-2736 

62-2230 

Canada. 

82-1985 

82-2447 

Cwiada. 

62-2911 

Canada. 

82-290 

Canada. 

82-2644' 

Canada. 

82-2473 

Canada. 

82-2460 

82-603 

Canada. 

82-2649 

82-103 

82-1596 

Canada. 

62-2753 

Canada. 

62-112 

62-2141 

82-2096 

Cwiada. 

82-2289 

Canada. 

82-2854 

Cwiada. 

82-1760 

Canada. 

82-1786 

62-842 

Canada. 

82-2387 

Canada. 

82-2917 

Canada. 

82-2682 

Cwiwla. 

82-1770 

Canada. 

82-2921 

Canada. 

82-1390 

Hong  Kong. 

82-1990 

Canada. 

82-2409 

Canada. 

82-2549 

Cwiada. 

62-171 

Cwiada. 

82-2744 

Mexk». 

62-1930 

Australa. 

82-1933 

Cwiada. 

62-2953 

Auatraia. 

62-354 

Australa. 

82-1304 

Cwiada. 

82-2897 

Canada. 

82-1687 

Cwwda. 

82-912 

82-233 

United  Kingdom. 

62-«38 

Canada. 

82-431 

Auatraia. 

82-1976 

Canada. 

82-1197 

Hong  Kong. 

82-2430 

Canada. 

82-3018 

nOfwiy. 

82-2219 

Canada. 

82-2918 

Swiawland 

82-2990 

Cwiada. 

82-1301 

AusMla. 

82-2900 

Franca. 

62-2803 

Canada. 

82-1751 

62-2994 

AuelralL 

62-417 

Canada. 

82-1437 

Canada. 

82-2552 

82-2456 

Canada. 

82-1092 

Auatraia. 
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Company 


File  No. 


Country 


Coninco,  Ltd 

Commandar  RMOureM  LU. 


ConwnantMnk  AkiiangMaNachaft . 
ConwnoraMaMh  Gold  CofP" 


CofTvnonwaaNh  Rctvnond  Propaftiaa  Inc.. 

Compagnia  Ganarala  (TElactridta „., 

Comtmgnia  FTnandaia  da  Suez...._„.„ 

Compaaa  naaouroea  Ltd.- 

Coniagaa  Mtnaa,  Ltd . 


Coniai  naaowcaa  Inc 

Conaotdalad  Bouldar  Mountain  Raaourcaa  Ltd.. 

Conaottdalad  CtxvcNI  Entafpnaaa  Inc 

Conaolidalad  Dal  Norta  Vantwaa  Lid ..«__»........ 

Conaolidalad  QoW  Fialdt  Ltd 


Conaolidalad  Qoldan  Uon  Raaourcaa  Lid. 

Conaolidalad  Hann  Raaourcaa  Ltd 

Conaolidalad  ManMou  Raaourcaa  Ltd 

Conaokdatad  Mrvm  Induatriaa  Ltd 

Conaolidalad  Ranirod  Gold  Corp 

ConaoMalad  Saa  Gold  Corp- 


ConaoCdalad  Trout  Laka  Mbwa  Ltd.. 
Continarttal  AG 


Coopars  Raaourcaa  N.L. 


Corporadon  MuatM  SanUa  &A 

Corporadon  MuatM  y  financiara  da  Banasto.  SA.. 

Corporadon  Mapira  SA 

CRA  Ltd 


Oradto  Mountain  Canada  Lid. 
Craator  CapM  Inc. 


Craw  Natural  Raaotfcaa  Lid.. 
CRHPLC 


Crinn  Raaourcaa  LM. 


Croaa  Canada  Raaourcaa  tnc- 

Croaa  Laka  Mbwrria  Ltd 

CSKCorp 

CSR  IMlad 

CuWor  Ltd 


CumukM  Tachnotogy  Lid 

Curtaw  Laka  Raaourcaa  Inc. 


Qjnartf  Tactnoiogy  Corp. 
Dab  Irwaatwanta  Ud- 


Daar  Gold  Mbiaa  LW- 
Oarai  mc,  Tha- 


Dai^f  Farm  bilamallonai  Hokfinga. 

°"**"  °y*.fiP-  "^ 

Davy  Corporaion  PLC. 


Da  Baara  ConaoldaUd  Mhaa.  Ud . 

Daaonal  Gold  MHng  Ca  Ltd 

Daap  Baain  Patrelaum  Corp  __....„.. 
Dalta  Gold  N.L 


Dan  Oanaka  Bank  m  1871  Aktiaaalakab.. 
Danahmt  Ltd 


Darlan  hvlualriaa  Ltd- 
DaaartGoUl 


Dautacha  Bank  A.Q- 


mc- 


Diamond  imamalkinal  Induatriaa  bw . 

Diaayn  Tadmotoglaa  Ud 

Dimanaton  Houaa  IntarrMiunrt  Inc.... 
uvarwllad  Praiarrad  Fooda  Ltd ....»».. 
DK  Platinum  Cnip 

Dominion  MHng  Ud 

Domtar  iwe        „..«.«. 


DoomfonMn  Gold  MMng  Ca  Lid.. 

Doral  induaMaa  Inc 

Doromin  Raaouroaa  \M 


Doron  Ei^ilonallona  he. 
Dragoon  Raaourcaa  Ltd.. 

DRC  RaaoMoaa  Corp 

Draadnar  Bank  A.G 


fXponi  Canada  Inc - 
Dual  Raaourcaa  Ltd.. 


Ud.. 


DukaEniaipriaaaLJd. 


Rwdyawa  Raaourcaa  Inc 

[kjrga  Raaourcaa  Ud 

Durvada  Raaowoaa  Ltd 

Duidi  Craak  Raaourcaa  Ltd.. 
Dynamo  I 


mc 

EagIa  Laka  EivtaraMona  Ud 

Ea«  MManda  ElacMclly  PLC 

Eaat  Rand  Gold  t  Itrankm  Ca  Ud.. 
East  Rand  Prophatary  Mkwa,  Lkl ..... 


B2-107 

Canada. 

82-2630 

Canada. 

82-2523 

Germany. 

82-2786 

Canada. 

82-2215 

Canada 

82-2926 

France. 

82-2946 

France. 

82-2041 

Canada. 

82-168 

Canada. 

82-2135 

Canada 

82-1139 

Canada. 

82-2106 

Canada 

82-1584 

Canada 

82-251 

United  Kingdom 

82-936 

Canada 

82-765 

Canada 

82-1071 

Canada 

82-1079 

Canada 

82-2872 

Canada 

82-2763 

Canada 

82-2678 

Canada 

82-1357 

Gennany. 

82-444 

Australia 

82-2867 

Mexico. 

82-2969 

Spam. 

82-1967 

Spain. 

82-1101 

Australia 

82-2939 

Canada 

82-3015 

Canada 

82-2662 

Canada 

82-1333 

Ireland. 

82-2597 

Canada 

82-2095 

Canada 

82-2636 

Canada 

82-781 

Japaa 

82-2693 

Australia 

82-1643 

Finland. 

82-1553 

Canada 

82-1978 

Canada 

82-2404 

82-1245 

Soutti  Africa 

62~2d6o 

Canada 

82-230 

Japan. 

82-2962 

Hong  Kong. 

82-1218 

Japan. 

82-2558 

United  Kingdom. 

62-91 

South  Africa 

62-246 

South  Africa 

82-2811 

Canada 

82-1221 

Australia 

82-1263 

Ocfvnsrtc 

82-2334 

AustraNa 

82-2959 

Canada 

82-2835 

Canada 

82-334 

Germany. 

82-1314 

Canada 

82-2295 

Canada 

82-1199 

Canada 

82-1865 

82-1383 

82-433 

Auatralia 

82-18 

82-213 

South  Africa 

82-2800 

Canada 

82-2566 

Canada 

82-2004 

82-1658 

Canada 

82-713 

Canada 

82-229 

Germany. 

82-124 

South  Africa 

82-19 

Canada 

82-1299 

Canada 

82-1860 

Canada 

82-2034 

Canada 

82-2467 

Canada 

82-2944 

Canada 

82-2110 

Canada 

82-2967 

Canada 

82-2645 

Canada 

82-3029 

United  Kmgdan. 

82-289 

South  Africa 

82-238 

United  Kingdom. 
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FleNa 


Country 


Eaat  Weat  Raaouroaa  Corp- 

Eastem  Electricity  PIC 

EastfieM  Reaouroea  Ltd 

EcstaH  Mining  Corp 

Egerton  Tnjat  PLC 

El  Condor  Raaouroaa  Ud 

EMers  Reaouroae  NZFP,  Ltd. 

Ettta  hKfcjstries  Ltd.-. 

Elstxag  GoM  Mining  Ca  Ltd-. 

Elaawiar  N.V 

EfnsH  Ljlfnit8d..».*.». »...»..»..»«« 
Emperald  Isto  0— ouroai  Inc.. 
Efnp6ror  MiOM  Lld«.»-«...».*. 

Enoor  Inc 

EnofChofTt  IntomsHonfll  Inc..... 

Energy  ON  «  Gaa  N.L 

Enexco  Intemattonal  Ltd 

ENT  Limited. 

Enterpriaa  GoW  Mines  NX.. 

Enterprise  Oil  PLC 

Envirodyne  IntemaMorwIe  Inc 

Environmental  Tachnotogiea  Inc . 

Envirowaste  Industriea  Inc 

E.P.N..  SA  de  C.V 

Equua  Pafroleum  Corp- 

E.R.G.  Australia  Ud 

Eridania  Z.N..  S.PA 

Esparanza  Exploraliona  Ud. 
Eapirito  Santo  Finandal  HoMing  S>. 

Estac  Systema  Corp 

Etnjacan  Enterpriaes  Ltd 

EuraltM  Mining  Ltd 

Euro  Oisneylarxi  S.CA 

Eurocan  Vanturea  Ltd 

Eurotunnel  PLC 

Eurotunnel  SJT. 

Even  Reaouroea  LU. 

ExceHon  Resourcaa  Inc.— » 

Exor  Data  Inc 

FK  FauWing  and  Co.  Ud...- 

F.P.  Special  Aaaeta  Ud 

Fair  HartxMr  Mining  Corp — 

Fairtwika  GoM  Ud 

FairMd  Minerala  Ltd. 

ravnavan  miamaBonai  uo  — 

Fairway  hiduatrtea  Lid — ... 

Falcon  PobN  Raaourcas  Lid- 
Faraway  GoU  Mhwa  Lid 

Fargo  Reaouroa  Ud 

FCA  bitamatlonal  Ltd.. 

Federatton  Resourcaa  N.L 

Feat  Raaourcaa  Corp 

First  Guardtan  PaMaum  Corp 

First  Manhattan  Reeourcsa  Corp . 

First  Security  Corp 

Firat  Star  Capital  Corp 

Flrat  Toronto  MMng  Corp 

First  Tridon  Induatriaa  Inc 

Flaona  PLC 

Fleck  Resources  LW 

Fletcher  ChaNange  LM 

Formatkx)  Capital  Oorp- 

Formosa  Raaouroaa  Corp. 

Fortress  Resourcaa  Itk  .._.-.-—.—__._.— ...-_— 

Fortune  Bay  Raaourcaa  Ud 

Foaeco  Minaap  PLC-.....— ..-..—».—...— ..-.....-.-,.. 

Franz  Capital  Corp 

Free  State  ConsoMMad  GoW  Mktas 

rn9  State  Oevslopment  and  Invaatmant  Corp.  Ltd- 

Freedom  Marina  Ltd 

FraegokJ  Recovery  Inc  -.-.-....-..—., -.- 

Freeport  Reaouroea  Inc— 

Freeh  Weaa  Food  Corp 

Frot>isher  Reaourcea  Ltd- 
Fup  Photo  Film  Co..  Ltd-.. 
Fulham  Exptoraiiona  Inc.. 

G.B.  HoMmga  Ud 

GaHco  Reaouroea  Inc 

Gallery  GoW  Minea  Ud 

QentMl  Inveetmenis  Lid  — — „- .« 

General  l.aisurs  Corp 

General  Mining  Unton  Corp.  Lid.. 


82-787 

82-9040 

82-1929 

82-2647 

82-1948 

82-2751 

82-268S 

82-2058 

82-268 

82-3049 

82-2951 

82-1479 

82-060 

82-2561 

82-2082 

82-1195 

82-684 

82-2070 

82-1807 

82-3004 

82-2977 

82-3019 

82-1999 

82-2784 

82-1302 

82-2372 

82-802 

82-2S21 

62-2883 

82-677 

82-1576 

82-1492 

82-2007 

82-2048 

82-3000 

82-2089 

82-2403 

82-2008 

82-2733 

82-2882 

82-1757 

82-2838 

82-2861 

82-1784 

82-650 

82-1062 

82-1713 

82-1426 

82-2081 

82-1310 

82-031 

82-2161 

82-2354 

82-2845 

82-1606 

82-2253 

82-2772 

82-2200 

82-202 

82-1048 

82-1438 

82-2783 

82-1387 

82-2611 

82-3007 

82-052 

82-2574 

82-44 

82-206 

82-1330 

82-1225 

82-1131 

82-2980 

82-2844 

82-78 

82-2938 

82-2182 

82-2700 

82-2877 

82-235 

82-2833 

82-311 


Canada 
UnMad  Kingdom 
Canada 
Canada 
Unllad  KIngdonL 
Canada 
New  Zaalsnd. 


South  Afrtea 


Auatrala 


Auatrtfa 
Canada 


AusMte. 

Canada 

AuaMa 


UnllBd  tOnQdom. 
Canada 
Canada 
Canada 

Canada 

Auatrala 

Italy. 

Canada 

IjixemtMjr^ 

Canada 

Canada 

Australia 

Frarwe. 

Canada 

unnea  lungoom. 

Franca 

Canada 

Canada 

Canada 

Auatrala 

IHong  Kon^ 

Canada 

Canada 

Canada 

Bermuda 


Canada 
Canada 


Canada 

Canada 

Canada 

Canada 

Canada 

Canada 

Canada 

Untted  KlngdorTL 

Canada 

New  Zealand. 

Canada 

Canada 

Canada 

Canada 

UnHad  Kingdom. 

Canada 

South  Africa 

South  Africa 

Canada 

Canada 

Canada 

Canada 

Canada 

Japan. 

Canada 

Singapora 

Canada 

Canada 

South  Afctoa 

Canada 

SoultiAMca 
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G«o43«ta  trttmrtttom  Ud.. 
G«odyn«  Tachnotoglw  Inc . 

Qcolech  CapiM  Cnp 

G«i«GotdLid.~. 
G«teii«a  Rmoutom  Inc. 
GKN  PLC 


Glafwaim  Eiptoraltona  Ltd.. 
Glencar  Eiptoration*  PLC- 

Glendal«  ResourcM  Inc 

Gtidar  OawlopmentB  tnc... 

Gtammar  Rmoutcm  Inc 

GLS  Global  UMing  Sarvica. 

Glotw  Rasourcaa  Ud 

Giotex  Btotechnotogiaa  Inc . 


Go«d  tnd  Minarala  Expkxationa  N.L . 

GoW  Fields  o«  Soott*  AInca  Ltd 

GoW  Fields  Property  Co..  LW ..., 

GoW  Groentees  Trott  PLC 

Go«  Mines  of  Kalgoortie  Ltd 

Gold  Pafl  Resourcaa  Lid 

Gold  Power  Resourcaa  Inc 

Gold  Ridge  Resourcaa  Irw „; 

Gold  Spong  Resources  Ltd.. 
Gold  Ventura  Placers  Ltd.. 


Goidbank  Venturaa  Lld..„ 
Gowbeii  Mines  Inc 


Goidcirft  Resourcaa  Corp 

Go^dcorp  invastmanta  Lid 

Golden  Adit  Resources  Ltd 

Golden  Arrow  Reaourcaa 

Golden  Crown  Reaourcaa  Ltd  ~ 

Golden  Hope  Minaa  Ltd  _ 

Gowen  Pacific  Raaotnaa  Inc .. 

Golden  Pool  Reaourcaa  Ltd 

Gotden  Sitka  Reaourcaa  Inc .... 
GoWen  Tonkin  nasourcas  Ltd.. 
GoMen  Trump  Reaourcaa  Ltd .. 

Golden  Valley  Minaa  N.L _ 

Go«dhiii  Resourcaa  Inc 


Go^dpac  Investments  Ltd 

GoWpower  Resources  Inc 

GokJways  Resourcaa  Inc 

Govemmert  o*  Canada 

Gra^am  Gok]  MMng  Corp . 

Goven  Strategic  Invastmani  Trust  PLC.. 

Grand  Matropolitwt  PLC 

Grand  Naoonai  Reaourcaa  Inc 

Grandma  Lees  inc 

Great  Eastern  Minaa  Ltd 

Great  FingaM  Mining  Co.  N.L 

Great  Lakes  Minarala  hic 

Great  Nortnweat  naaourcas  Corp 

Great  Pacrfic  Rasoiacaa  Inc 

Grenfeii  Acquisitiona  Ltd 

Greytyxjnd  Comrrwnlcations  Ltd 

Grootvrtei  Proprietary  Minaa  Ltd _ 

Gojoo  Sidek.  SA  da  C.V.Y 

Guardian  Resource  Corp 

Gold  Reaourcea  Corp _ 

Guif  International  MbMrala  Ltd. _„ 


Gwalia  Resourcaa  (Intamtfional)  Ltd... 

Gwaka  Reaourcaa  Lid 

Gyspy  Reaourcaa  Ltd 

Hatslund  NYCOMED 


Haganaborg  Raaowoaa  Ltd . 

Hagiund  induaMaa  I 


Inc. 


Hang  Lung  Oavalopmani  Ca  Ltd.. 

Hanna  Pacrfic  Steel  Co.  Ltd 

Hamwny  Gold  Mining  Ca  Ltd 

Hartstone  Group  PLC.  The. 

Han/ard  Capitai  Coip 

Havas.  S  A 


Hawkeya  Davalopmanta  Ltd 

Hadley-Sterling  ExplorMion  lnc.„ 

Hello  Channel  Inc.,  The „ 

Hemto  Gold  Minaa  Inc 


Henderson  Land  Oavalopmani  Co.  Ltd.. 

Hennaaay  Reeouroa  Corp 

Hi  Tech  Venturaa  Inc 

High  La«ai  Raaouroaa  Ltd 

High  River  Gold  Mkwa  Ltd.. 


Highvald  Steal «  Vanvflum  Corp.  Ltd. 


File  No. 


82-2115 

62-2653 

82-2264 

82-1209 

82-2049 

82-1042 

82-2640 

82-1421 

82-2353 

82-2596 

82-1970 

82-1644 

62-841 

82-2300 

82-849 

82-204 

62-214 

62-2884 

82-2076 

82-2755 

82-2892 

82-1903 

82-2200 

82-2728 

82-2843 

82-2768 

82-2748 

82-1106 

82-1632 

62-2602 

82-2516 

62-3023 

82-2839 

62-2420 

82-2040 

82-814 

82-797 

82-2102 

82-2632 

82-1167 

82-2782 

82-2345 

62-2475-8 

62-2978 

82-287 

82-1247 

82-1100 

82-542 

62-732 

62-2533 

82-2984 

62-2933 

62-2425 

62-2777 

82-2600 

82-222 

82-2598 

82-857 

82-1499 

82-2029 

82-2125 

62-2126 

82-2120 

62-2801 

82-1089 

82-1709 

62-1439 

82-2435 

82-238 

82-3022 

62-2415 

82-2879 

82-2637 

62-1935 

82-2771 

82-2828 

82-1561 

82-1334 

62-2655 

82-1035 

82-1238 

82-596 


Country 


Canada. 

Canada 

Canada. 

Canada. 

Canada. 

Unitad  Kingdom. 

Canada. 

Irelarid. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada. 

Australia. 

South  Africa. 

South  Africa. 

United  Kingdom. 

Australia. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada. 

Car«ada. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada 

Canada. 

Canada 

Canada 

Australia 

Canada. 

Canada 

Canada 

Canada. 

Canada 

Canada. 

United  Kingdom. 

United  Kingdom. 

Canada 

Canada 

Australia 

Australia 

Canada 

Canada 

Canada 

Canada 

Canada 

South  Africa 

Maxica 

Canada 

Canada. 

Canada 

AuatraKa 

Australia 

Canada 

Nonway. 

Canada 

Canada 

Hong  Kong. 

Canada 

South  Africa 

Unitad  Kingdom. 

Canada 

Franca 

Canada 

Canada 

Canada 

Canada 

Hong  Kong. 

Canada 

Canada 

Canada 

Canada 

South  Africa 
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Company 


Hildon  Mining  Explorations  Ltd. 

HUlsdown  Holdings  PLC 

Nino  Motors  Ltd 

HLX  Resources  Ltd 

Hollinger  Inc . 


Hong  Kong  A  China  Gaa  Co.  Ltd.. 

Hor>g  Kong  Larxl  Holdirtga . 

Hongkong  &  Shanghai  Banking  Corp.  Ltd . 

Hopewell  Holdings  Ltd 

Horizon  Village  Corp.,  Canada „ 

Hovik  Medfcal  Corp 

Hoyts  Entertainment  Ltd 

HSI  Hydrosystems  International  Inc 

Huhtamaki  Oy „.„ 

Huntington  Resources  Inc 

Huron  Star  Resources  Ltd 

Hysan  Development  Co.  Ltd 

latco  Industries  Inc 

IGF  Metal  Inc 

lES  Technok)gie8  Corp.. 


Impala  Platinum  HoMings  Ltd .... 

Imperial  Metals  Corp 

Irxlependent  Resources  Ltd « 

Indian  River  Resources  Inc 

Inel  Resources 

Indonesian  Diamond  Corp.  Ltd.. 

Inova  Optics  Inc _«......., 

Insulblock  Systems ; 

INT  Umlted 

Integrated  Resources 

IntI  Focus  Res  Inc 


File  No. 


Interactive  Communications  Corp 

Intemacionale  de  Ceramica  S.A.  da  C.V 

International  Baron  Resources  Ltd - 

International  Butec  Industries  Corp _ 

International  Cablecasting  Tectmologies  Inc. 

lntemp»'onal  Consort  Industries  Inc 

International  Data  Service  Corp 

International  Delta  Resources  Ltd 

International  Geographica  Ltd 

International  Hard  Suits  Inc 

Intematior^  Health  &  Beauty  Inc 

Intemattonal  Kaat>a  Gold  Corp „ 

International  Light  Aircraft  Corp 

International  Maggie  Mines  Ltd 

International  Mining  Corp.  N.L 

International  MHek  Computer  Inc 

Intematnnal  Petroleum  Corp 

International  Powerteck  Systems  Inc 

Inter-Pacific  Industrial  Group  Bertiad 

Inter-Rock  Oil  Co.  of  Canada  Ltd 

Iron  River  Resources  Ltd 

Isleshaven  Capital  Corp.. 


ITC  International  Trading  Corp 

I.T.O.  International  Techrxilogy  Development  Inc.... 

IXTAL  International  Technology  Corp 

bone  International  Ltd 

J.  Sainsbury  PLC 

James  Hardie  Industries  Ltd 


Japan  Airlines  Company  Ltd .. 
Jardine  Matheson  Hoklings.... 

Jarvls  Resources  Ltd 

Jason  Mining  Ltd .. 


JC  Smith  Marketing  Corp.,  The 

Jefferson  SmurfIt  Group  PLC 

Jefjin  Capital  Corp _ _ 

Jewett-Cameron  Trading  Co.  Ltd 

Jilbey  Industhes  Ltd « 

Jingellic  Mirterals  N.L... 


John  Boutari  &  Son  SA 

John  Labatt  Ltd 

Johnson  Electric  Holdings  Ltd- 

Johnson  Matttiey  PLC 

Jonpol  Exploration  Ltd 

Joutel  Resources  Ltd 

JuNa  Mines  N.L ™, 

Kaitona  Holdings  Ltd 

Kalahari  Resources  Inc — „. 

Kap  Reaourcaa  Ltd 

Kamgaa  Sydney  Inc 

Kanrich  Mining  Co.. 


Kenton  Natu-al  noeourcoa  Corp . 


82-2378 

82-1407 

82-1388 

62-3003 

82-117 

82-1543 

82-2964 

82-683 

82-1547 

82-2332 

82-2132 

82-2851 

82-2585 

82-2925 

82-1374 

82-2218 

82-1617 

62-2793 

62-694 

62-2219 

82-359 

82-1032 

82-1417 

82-997 

82-1887 

62-1676 

82-2282 

82-2577 

62-2910 

82-2576 

82-1222 

62-3054 

82-2873 

82-2225 

82-2609 

82-1519 

82-993 

82-2181 

82-1535 

82-2634 

82-1950 

82-2805 

82-1049 

82-2829 

82-1690 

82-813 

82-876 

82-2684 

82-1340 

82-2677 

82-2773 

82-1672 

62-1944 

82-1815 

82-2608 

82-2732 

82-782 

82-913 

62-972 

62-122 

62-2963 

82-962 

82-1257 

82-1934 

82-1311 

82-2949 

82-2357 

82-1629 

82-1808 

82-2968 

82-1103 

82-2415 

82-2272 

82-1989 

82-502 

62-1666 

82-3008 

82-2849 

82-2319 

82-2075 

82-2809 

82-1455 


Country 


Canada 

Unitad  Kingdom 

Japan. 

Canada 

Canada 

Hong  Kor>g. 

Hong  Kong. 

Hong  Kong. 

Hong  Kong. 

Canada 

Canada 

Australia 

Canada 

Finland. 

Canada 

Canada 

Hong  Kong. 

Canada 

Carwda 

Canada 

South  Africa 

Canada 

Auatraka 

Canada 

Canada 

Australia 

Canada 

Canada 

Australia 

Canada 

Canada 

Canada 

Mexico. 

Canada 

Canada 

Canada 

Canada 

Canada 

Canada 

Canada. 

Canada 

Canada 

Canada 

Canada 

Canada 

Australia 

Canada 

Canada 

Canada 

Malaysia 

Canada 

Cartada 

Canada. 

Canada 

Canada. 

Canada. 

Canada. 

United  Kingdom. 

Australia 

Japan. 

Hong  Kong. 

Canada 

Canada. 

Canada 

Ireland. 

Canada 

Canada 

Canada. 

Australia 

Greece. 

Canada 

Canada 

United  Kirigdor. 

Caiwda 

Canada 

Australia 

Canada. 

Canada 

Canada. 

Canada 

Canada 

Canada 
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Company 


KapfMlConxUd. 
Kanng  Coiiionlan  I 
Km#<iI  Rmoivom  Lid. 


Ud.. 

Key  Anttoon  MbtM  LMmw» 
K«y  Largo  Rmouom  UL. 
KkMon  Qoid  MnM  LM_ 
.PtC 


KiMOM  Mk«M  Lid 


Kirtn  Pro— rif  Oo.  Ud- 


lOoof  QoU  MMi«  Co.  Ltd.. 


KcMn— Ei^iotmcMUd. 

KanMM  AtwW  N.V 

Koninkipw  Wmnan  MV  „, 
Kookatouna  QoU  Coip— .. 
K.T.  Capital  Coip 


Ladbreka  Qreup  PtC- 
Lanoar  Raaouroaa  '■«*' 
Laraftnaili  ^"^"^p 
Lanaco  Raaoucao  Ud. 


Lanamg  Enlafpflaaa  lnc-«.> 
Laura  AaNay  HoUbiga  PLC . 
LayMd  Raaouroaa  Ino. 


Laiar  Man  mdwMaa  Inc. 
Lagkw  naaourcaa  Ud- 


Lamming  Raaouroaa  LM^ 
LarKira  expioraoona  uo— 


LaaNa  Qotd  Mnaa  Lld- 


Ubanon  Gold  MMng  Ca  Lid. 

Ubarty  Odd  Corp 

Unfc  Raaomaa  Inc 


UtUa  AbMU  niMr  Raaoueat  mc. 

LJMa  Baar  Raaotnaa  Ud- _ 

LMX  Raaouroaa  Ud 

Loda  naaourcai  Corp 

Logicon  Produda  '*»*      _. 


FHaNo. 


Loridon  a  ScoWah 
London  Boctrtdly  PLC 
Lonrtio  PLC 


Lolua  naaotfcaa  Ud— 
Loumic  Raaowcaa  Ud- 
LoiM  Group  PLC. 


Uicaa  Qotd  naaowroaa  Corp.. 

Luoaro  fliaourcaa  Corp 

Lukan  Raaowoaa  Ud- 


Lydanburg  PMInun  I  Id      

ML  Caaa  Pakolaun  Corp- 

MacOougril  OoMtapmant  Corp. 
I  Pakotaum  Inc _ 

I  Corp. 

I  Corp... 
.  PLC.-~. —  ...— „ 

Ud.. 


Malayan  UnNad  mduatdaa  Bartiad  o(  Malayala. 

Mandarin  Oriantai  mtamaliond  Ud 

Mango  Raaourcaa  Ud 

Manridga  Ei^ilorallona  Ud 

Manwat)  PLC 


Marww  ej^Moraaona  lb 

Mailia  and  Spancar  PLC  ._ 
ManibanlCorp. 


MaatarPlan  Mbwral  a  Paaotaun  Da»a>opan  Corp. 

Matti  Taiacommunlcaaana  Ud 

lUd. 


MawMal  Communloaflona  Corp. 
Ma^  Nlddaaa  Ud 

M^QSW  P»-f^  ,.,j 

Mafciga  Raaoureaa  Ud 

I  Ud 


PLC- 


Manila  MMng  Ud  (TiPJ.)- 

MarcanMa  QoW  Corp 

"■     "    1 01  Hi. 

t  Tactmotogiaa  Ud 


N.L. 


KL 


Micro  FocuB  Group  PLC- 
Mktefda  BacMcNy  PLC- 
Mkado  Raaouroaa  Ud— 

MIMHoWlngiUd 

MInallndera  Corp  Lid 

Minoral  Parti  Mlnli^  Gorp. 


82-2564 
82-2894 
82-2890 
82-666 

82-23 

82-2789 

82-2351 

82-968 

82-2936 

82-220 

82-188 

82-205 

82-2746 

82-2575 

82-1306 

82-2740 

82-2103 

82-1571 

82-2988 

82-176 

82-1562 

82-2019 

62-1356 

82-2754 

82-873 

82-2556 

82-1727 

82-837 

82-223 

82-215 

82-2794 

82-2024 

82-2296 

82-1365 

82-2130 

82-1004 

82-2826 

82-2571 

82-3037 

82-191 

82-2535 

82-2670 

82-2623 

82-2297 

82-1756 

82-2929 

82-312 

82-2848 

82-2621 

82-1206 

82-1422 

82-2975 

82-1940 

82-2996 

•2-2568 

82-2966 

82-2454 

82-2679 

82-3036 

82-2686 

82-1961 

82-616 

82-2652 

82-1189 

82-1467 

82-2837 

82-1530 

82-3028 

82-2745 

82-2172 

82-1248 

82-2665 

82-397 

82-1414 

82-1972 

82-2175 

82-795 

82-3035 

82-1296 

82-173 

82-2227 

82-1021 


Country 


CHMda. 


Canada. 

Canada. 

Canada. 

Canada. 

Canada. 

UnMad  Kingdom. 

Canada. 

South  AKica. 

Japan. 

Sou*)  Africa. 

Canada 

Ndhartanda. 


Canada. 
Canada. 
Unitad  Kingdom. 
Canada. 
Canada. 
Canada. 
Canada. 
UnMad  Kingdom. 


Canada. 

Canada. 

Canada. 

Canada. 

South  Africa. 

South  Africa. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada 

Canada. 

UnHad  Mngdom. 

I  '      "         *    H*l«l  mill  !■! 

urwao  njngoom. 

urwao  KMgoom. 

Canada. 

Canada. 

UnMad  Kingdom. 

Carwda. 

Canada. 


South  Africa. 

Canada. 

Canada. 

Canada. 

Canada. 


UnMad  Kingdom. 


Hong  Kong. 
Canada. 
Canada, 
unaao  lungoom. 


UnMad  Kingdom. 

Japart 

Canada. 

Australia. 

Auatrtfa. 

Unitad  Kingdom. 

AuotraKa. 

Unitad  Kingdom. 

Canada. 

AuaMla. 

Canada. 

Canada. 

Audrala. 

Canada. 

Auakala. 

AuatraHa. 

Unitad  Kingdovn. 

UnMad  Kingdom. 

Canada. 

AuatraHa. 

Canada. 
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Company 


Minerex  Reaourcaa  Ltd 

MInofco - 

Minotaur  Explorations  Ud 

Miramar  Mining  Corp 

MitsutMShi  Kasai  Corp 

Molson  Companies  Ud - 

Morxtavi  Resources  Ltd 

Moneywise  Resources  Inc 

Mono  Gold  Mines  Inc 


Montreux  Development  Corp 

Monument  Resources  lr«c ~... 

Moondust  Ventures  Inc '. 

Moraga  Resources  Ltd 

Mount  Alland  Resources  Ltd 

Mount  Burgess  Gold  Mining  Co.  N.L. 
Mountain  Frontier  Expkxations  Ltd-.. 

Mountain  West  Resources  Inc., 

ML  Grant  Mines  Ltd 

Multiplex  Resources  Ltd 

Mutual  Resources  Ltd 

Naneco  Resources  Ltd 

National  Pom  PLC 

National  Quick  Lut>e  Ltd 

Naxoa  Resources  Ltd 

NDU  Resources  Ltd 

Neighlxxs  Resources  Ltd 

Nesmont  Industrial  Corp.,  The 

Nestle  S.A 

Net  HoWings  A.S — 

Nevada  North  Resources  Inc 


FUeNa 


New  Australian  Resources  NL 

New  Dimensiorw  Technotogies  Ltd.. 

New  Era  Devetopments  Ltd — 

New  Japan  Securities  Co.  Lid 

New  WorW  Devekspments  Co.  Ltd... 

Newhawk  GoM  Mines  Ltd 

Nexus  Resources  Corp 

Nic-Nik  Resources  Ltd -. 

Nintendo  Co.  Ltd 


Nippon  Shokui>ai  Kagaku  Kagyo  Co.  Ltd.... 

Nissan  Motor  Co.,  Ltd 

Niugini  Mining  Ltd 

Nixdorf  Computer  AG 

Notjie  Mines  &  Oils  Ltd 

Nora  Industrier  A.S 

Norandainc 

Normandy  Resources  N.I ... 

Noront  Resources  Ltd 

Norra  Corp 

North  Amertoan  Medk^al  Services  Inc 

North  A  nerican  Resources  Capital  Ltd 

North  Amencan  Ventures  Ltd 

North  Coast  Industries  Ltd 

North  Finders  Mines  Ltd 


North  West  Water  Group  PLC 

Northern  Dynasty  Expk>ratkxM  Ltd . 

Northern  Electric  PLC 

Northern  Reef  Expk>ratk)n  Ltd 

f4orthfiekl  Minerals  Inc — 

Northumbrian  Water  Group  PLC  — . 

Norweb  PLC 

NuOown  Resources 

Nucell  Energy  Canada  Inc 

Nucora  Resources  Ltd 


N.V.  Komnkliike  Nederlandse  VHegtuigenfabriak  Fokkar. 

N.V.  Verenigd  Beat  VNU 

Ocean  Marine  Tactmotogies  Inc — 
Offshore  Systems  International  Ltd . 

OH  City  Lubricants  Ltd - 

Olympic  Computer  Systems  Corp..- 

Otnega  GoW  Corp — 

Omron  Corp 

On  Wah  Investments  Corp 

Onword  Learning  Systems  Inc.. 
Optima  Energy  Corp.. 


Optlval  Intemattonal  Laboratories  — 
Orange  Free  State  Investmertts  Ltd . 
Orbex  Industries  lr«c. 
Oranda  Forest  Products  Ltd . 
Oriole  Commuracattona  Inc  ... 

Oropex  Minerals  hK - 

Oy  Wwtsila  AB -. 


82-946 

82-206 

82-2448 

82-1566 

82-1191 

82-2954 

82-1993 

82-2384 

82-1029 

82-2288 

82-2349 

82-2667 

82-2913 

82-2770 

82-1235 

82-2214 

82-1201 

82-1789 

82-2937 

82-1171 

82-2618 

82-3060 

82-2052 

82-2588 

82-2292 

82-2216 

82-2346 

82-1252 

82-2919 

82-1665 

82-2069 

82-2069 

82-1796 

82-1813 

82-2971 

82-739 

82-679 

82-2459 

82-2544 

62-1484 

82-207 

82-1230 

82-1730 

82-509 

82-1613 

82-158 

82-1975 

82-2304 

82-2590 

82-2838 

82-2687 

62-2205 

82-2073 

82-2696 

82-2813 

82-1295 

82-3039 

82-2961 

62-2065 

82-2802 

82-3038 

82-2071 

82-2165 

82-2537 

82-3014 

82-2876 

82-2622 

82-2129 

82-1260 

82-2989 

82-2646 

82-1170 

82-2599 

82-2930 

82-2542 

82-2785 

82-1220 

82-478 

82-934 

82-474 

82-2656 

82-933 


Country 


Cwiada. 
Bermuda. 
Cartada. 
Canada. 


Canada. 

Carwda. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada. 

Australia. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada. 

United  Kingdom. 

Canada. 


Canada. 

Canada. 

Canada. 

Switzeriand. 

Turtiey. 

Canada. 

Australia. 

Canada. 

Canada 

Japaa 

HortgKong. 

Canada. 

Canada. 

Canada. 

Japan. 

Japan. 

Japan. 

NewGuir>ea. 

Germany. 

Canada. 


Canada. 

Australia. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada. 

Canada. 

Australia. 

United  Kingdom. 

Canada. 

United  Kingdom. 

Canada. 

Canada. 

United  Kingdom. 

United  Kingdom. 

Canada. 

Canada. 

Canada. 


Nethertands. 

Canada. 

Canada. 

Canada. 

Canada 

Canada 

Japan. 

Canada 

Canada 

Canada 

Canada 

South  Africa 

Canada 

Canada 

Cartada 

Canada 

Finland. 
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Company 


Inc..... 

Lm. 


PacMcAaiaTL 
PacMIc  Camury 
PacMc  FaaNon  Ralalan  Coip 

PacMc  KUnaaaareh  LM 

PacMc  Summa  CapM  Can>  -. 

PacMc  VWao  Cwada  LM 

Pad  naaoureaa  mi    , ,  ,„, 

Pah-Man  naaoureaa  be 

PKadbi  Rial  TadmaiB 
Paiomar  Capital  Oa*. 
Pan  CanadiM  PaMaam  Ud. 
ran  racnc  ravoiaiOT  nc  _.. 
ranconanantai  Mainf  tJd ...... 

Paman  Haaourcaa  lid 

Paragon  Raaoureaa  NX. 


Inc.. 


Paratoc  Dwialopa— I  Caip .... 
Pailnara  01  and  Mnanti  Ud. 

PC  Vanajraa  Ltd 

POC  mdualrtal  Coainga  Inc.... 

PEC  Enafgy  f^c>p  ,■..__., 

Palaart  Raaouroaa  NJ 

(PLC. 


Pariomianca  Minafiia  of  Canada  Ltd 

rWwOOrW  JyA ,  ,,,  ,,.,,.,., th.i..... 

PNNppant  Ofi—  OfMng  a  01  OmfmoQrrmrtt  Corp. 

rnNOOm  rjTip  __ ««« 

PIC  Proapactora  iwiaiwIoiMM  Coip! 

PIW  Paak  Qold  Ine 

Pina  Ctwnnal  Qotd  Caip 

PInatraa  E»ptorallewa  Inc ,,, 

fTonaar  Rnafnaaanai  ua  

riacar  racMc '  *" 
Plaaw  UgM  Corp_ 


Plattnova  Raaourcaa  Ud„. 

Playfnataa  miamaHwal  HoMnga  Lid 

PMA  Haaouroaa  Inc 

Pola  Raaourcaa  LM 

Pony  Pack  Intimaliwrt  PLC 

Pondaroaa  Indualnal  SA  da  C.V. 
Poawdon  Gold  Lti 
PoawdonLMtad. 


Powtiva  Enaior  PradMdi  Inc 

Po«»ar  Corp.  o(  Canada 

Po«»ar  Corporatton  PLC 

Poimar  Rnancial  Corp 

PowwOanPlX 

Pramiar  Cnnanlitad  OanaWa  PLC. 
PraaidaniMnaaLM. 


Prtncalon  MMng  Corp 

Procordta  AMabolag 

Prooorp  Davatopraaat  Inc. 

Progold  Raaourcaa  Ud 

Pronwfc  Softwaralnc. 


Promatak  tnduiWaa  Ud 

ProvWanoa  lnno«a«ona  Inc. 
Provigo  Inc . 


PrudanW  CorpocatiON  PLC. 
PT  ma  hdorayon  [Mmm-.... 

Pyng  Tachnotoglaa  Caip 

Quadnjm  SA  da  CM. 


FlaNo. 


Qmanitaaa  Raaouroaa  Ud... 

Quito  Raaourcaa  Inc 

Quinto  Mining  Coip 

RGV  Raaourcaa  Inc 

Racal  Elactroaica  PLC 

RadcHNa  Haaounaa  LW 

Raidar  Vanluraa  Lid 


Ud 

Ranctwnan't  Raaouroaa  Ud 

RandMlnaaUd 

Randex  Lid 

RandHonMn  Estataa  Qoid  Mirang  Co^  MntwMararwid  liid!! 

Rank  Organizattoa  Ltd-.  Tha 

Ral  IntamatkJiiai  Mwhaling  Ltd 

Ravanroc  Raaouroaa  Ud 

Raach  Vanluraa  Inc 

Raako  Exptoratiana  Lid . 


Raai  da  Mbwa  MWi«  kw.. 
Raal  Turtamo  SA  da  &V . 
RaddngGoMCoqp. 


Radtam  Raaouroaa  Ltd—. 
R«aand  PLC 


82-2190 

a2-2120 

82-2713 

82-047 

82-1268 

82-1271 

82-1386 

82-1186 

82-1368 

82-2252 

82-285 

82-2320 

82-1366 

82-2195 

82-1063 

82-1854 

82-2868 

82-1568 

82-1694 

82-2724 

82-484 

82-2502 

82-1345 

82-2743 

82-2570 

82-2579 

82-2039 

82-1937 

82-2583 

82-2750 

82-2701 

82-1062 

82-2107 

82-2758 

82-2970 

82-3002 

82-760 

82-1181 

82-2880 

82-2875 

82-2134 

82-2512 

82-137 

82-2719 

82-1716 

82-3066 

82-2617 

82-959 

82-1243 

82-2932 

82-2471 

82-2681 

82-1504 

82-1351 

82-2753 

82-2570 

82-1477 

82-3016 

82-2173 

82-2863 

82-565 

82-1960 

82-475 

82-2607 

82-481 

82-2068 

82-2985 

82-2815 

82-2615 

82-304 

82-224 

82-267 

82-17 

82-2934 

82-403 

82-2807 

82-1266 

82-2033 

82-2557 

82-2757 

82-1824 

82-2156 


Country 


Canada. 
Canada. 


Canada. 

Auatrala. 


Canada. 


Canada. 

Canada. 

Canada. 

CanMla. 

UnAad  Kingdom 

Canada. 

Canada. 

Canada. 


Canada. 
Auatnlia. 
Unitad  Kingdom. 


Batgkn. 


CMwda. 
Canada. 
Canada. 


Auairaia. 


Canada. 

Hong  Kong. 

Canada. 

Canada. 

UnllBd  Kingdom 

Moxico. 

Auatraia. 

Auatralia. 

Canada. 

Canada. 


Canada. 
Unitad  Kingdom. 
Unitad  lOngdom. 
Canada. 
Canada. 
Swadert 


Canada. 
Canada. 
Canada 
Canada. 
Unitad  Kingdom. 


Canada. 


Canada. 

Canada. 

Canada. 

Canada 

Unilad  Kingdom. 

Canada. 

Canada. 


Canada. 
SoulttAJrha. 

Unitad  Kingdom 
South  Africa. 
Unitad  Kingdom. 
Canada. 


Canada. 


Canada. 
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Company 


Canada. 
Unitad  Kingdom 


Reed  Intamattonal  PLC  _ 

Rembrandt  GoW  Minaa  Ltd 

Renoir  Water  Inc 

Repubttc  Aircraft  Manufacturing  Inc 

Resolute  Resources  Ud „.._ 

Rich  Mineral  Corp 

Rio  Gold  Mining  Ltd 

Riva  Petroleum  Inc „ 

RJK  Minerals  Corp „ 

Rockford  Minerals  Inc 

Rockford  Techrxjtogy  Corp 

Rockapan  Resources  Ltd 

Rochester  Minerals  Inc .». 

Rolls-Royce  PLC— __._...„_ 

Rosenthal  AG _ 

Rothmans  intematkxial  Ltd. ,,        

Rooyn  Mining  Resources  Inc _» 

Rowlands  Corporation  Ltd 

Royal  Bank  o«  Canada 

Royal  Nedlloyd  Group  N.V 

Ruby  Mountain  Mines ._ 

Rustenburg  Platumm  HoWings  Lid 

Ryde  Industries  Inc 

SA.  Brewing  HoWings  Ltd 

Safari  International  Resources  Inc . 

Safety-Jet  Mednal  Products  Ltd 

Saga  Petroleum  A.S._ 

Saint  Helena  QoM  Mines  Ltd 

Samantha  Exptorations  N.I 

Samos  Resources  Ltd 

Samoth  Capital  Corp 

San  Miguel  Corp 

Sandvik  AB 

Santos  Ltd 

Sanyo  Electric  Ca  Ltd 

Sapphire  Mines  N.I 

SasolLtd 

Savanna  Resources  Ltd 

Save-On  Automative  Industries  Corp 

Scantronic  Holdings  PLC 

Scottish  Heritable  Tmst 

Sechura  Inc _^ 

Securiguard  Group  PLC._ 

SeeboardPLC 

Seine  River  Resources  Inc 

Senn  D'Or  Inc 

Severn  Trent  PLC 

Shandon  Reosuroes  Uk 

Shandwick  PLC 

Shanell  Petrochemical  Corp 

Sharp  Corp 

Sherritt  Gordon  Mines  Ltd 

Sidewinder  Conversiona  Intematkxial  lnc._ 

Siemens  Aktiengasellschaft 

Sierra  Madre  Resources  Inc 

Sierra  Nevada  GoW  Ltd 

Sikaman  Gold  Resources  Ltd 

Silver  Butte  Resources  LM __-__ 

Silver  Drake  Resources  Ltd 

Silver  Ridge  Resources  _ 

Silver  Spur  Resources  Ltd 

Simon  Frasar  Raaourcaa  LM 

Singapore  Land  Ud 

Sino  Businass  Machktaa  Inc 

Smo  Land  Co.  Ud 

Sinus  Corp.  N.I 

Siriua  Resource  Corp , 

Skandia  Intematkxial  HoWIng  AB 

SKF 

Slumber  Magic  MIfamM  Bad. 

Sodedad  Quimtoa  Y  Mhieral  da  Chita  SA„. 

Societe  Natkxiala  Elf  Aqultaine 

Softkey  Software  Products  Inc 

Sok  Properties  LM 

Solomon  Pacific  Rasourcas  N.L 

Sotomon  Resources  Ud 

Solvay  &  Cie  SA 

Sons  of  Gwalia  NX 

South  African  Brawarias  LM 

South  African  Land  *  Exptoratton  Co.  Ud... 

South  Roodepoort  Main  Reefs  Aiaa  Ud 

South  Unuk  GoM  Coip 


HeNa 


Country 


82-2856 

Urrilad  Kingdom 

82-1762 

Canada. 

82-2885 

Canada. 

82-2633 

Cmada. 

82-2168 

Canada. 

82-2832 

Canada. 

82-2672 

82-2045 

Canada. 

82-2620 

Canada. 

82-2266 

Canada. 

82-2223 

Canada. 

82-863 

82-2206 

Canada. 

82-2821 

Unilad  Kingdom 

82-1648 

Gennany. 

82-«4 

Unilad  Kingdom 

82-2040 

Canada. 

82-476 

AuaMta. 

82-706 

82-1056 

82-2484 

Canada. 

82-241 

South  Africa. 

82-2326 

Canada. 

82-2602 

Ausvaia. 

82-2005 

Canada. 

82-2341 

82-2860 

82-232 

South  Africa. 

82-323 

Aus»alla. 

82-2027 

Canada. 

82-2031 

Canada 

82-306 

pnappmea 

82-1463 

Swedea 

82-34 

Auatralia 

82-264 

Japan. 

82-310 

Australia 

82-631 

South  Africa 

82-1258 

82-1065 

Canada 

82-2584 

UnMsd  Kingdom 

82-2063 

United  Kingdom 

62-1278 

Canada 

82-2864 

United  Kingdom 

82-3033 

Unilad  Kingdom 

82-2942 

Canada 

82-2178 

Canada 

82-2810 

82-1875 

Canada 

82-2760 

United  Kln^dofn. 

82-2S35 

Canada 

82-1116 

Japan. 

82-20 

Canada 

82-2810 

Canada 

82-73 

Germany. 

82-2350 

Cwtada 

82-884 

Canada 

82-1651 

Canada 

82-2730 

Canada 

82-2616 

Canada 

82-3012 

Canada 

82-2014 

Canada 

82-2943 

Cartada 

82-2104 

Singapora 

82-1510 

Canada 

62-1868 

Hong  Kong. 

82-1147 

Australa 

82-1575 

Canada 

82-1574 

Swadaa 

82-130 

Sweden.         ' 

82-2057 

82-2834 

Chia 

82-2046 

Franca 

82-1623 

CMada 

82-2986 

Carwda 

82-2021 

Aus»ala 

82-2883 

Canada 

82-2691 

Baigkm. 

82-1039 

Australa 

82-303 

South  AMca 

82-60 

South  Alrtca 

82-030 

South  Africa 

82-2870 

Canada 
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Company 


South  Wales  Electricity  PLC 

South  West  Water  PLC 

South  Western  Electricity  PLC 

Souttiem  Electnc  PLC 

Southern  GoMfields  Lid 

Southern  Pacific  Petroteum  N.L 

Southern  Water  PLC 

Southvaat  Holdings  Ltd 

Southward  Energy  Ud 

Spargoa  Mining  NL 

Special  Waste  Management  Inc 

Spectrum  Signal  Processing  Inc 

St  George  Minerais  Inc 

Stacia  Vanluraa  Inc 

Star  Valley  Reaourcea  Corp 

Stellar  Reaouroe  Corp 

Stelway  Food  SarvioM  Inc 

STET  Sociala  Finanaaria  Telefonica  PA..... 

Stittontein  Gold  Minir^  Co.  Lid 

Stma  neaourcaa  Lid 

Stoney  Craak  Minas  Ud ...—_: 

Strategic  Communicalions  Lid 

Strategic  Tectmotogiaa  Inc 

Stratford  SoftMve  Coip 

Stiykar  nasoigcaa  Lid 

Summit  naaotfcaa  Lid „ 

Sun^ioid  Dawslopmani  kiiamalionai  Corp . 

Sun  Hung  Kai  Propartias  Lid 

Sun  Rivar  Gold  Corp 

Sundance  ResoMrces  Ltd 

Sutton  Group  Realty  Servicaa  Lid 

Sutton  Reaourcaa  Lid 

Siwn  naaowcaa  Lid 

SwiTB  Padflc  Lid 

Symaa  Raaoureaa  Lid 

Syne*  Intamlional  Inc 

T»H  Rasourcaa  Lid . 

TAN  PLC _ 

T.E.R  Private  Cabta  Systame  Inc 

Takia  Gold  Minaa  Lid. 

Talemon  Invaatmenta  i-td - ,,..,.. 

Tamara  Rasoureea  Inc 

Tanqueray  Raaoigoaa  Lid 

Tarn  Pure  Technology  Corp 

Taro-Vit  Induatiaa  Lid 

Tate  A  Lyte  PLC 

Tatlar  neaoufcai  Lid 

Taywin  Raaourcaa  Lid 

Team  Reaoureea  Corp 

Technotogia  Systame  Corp 

Taeshin  Reeowcea  Ltd 

T«iin  Seiid  Ca  Ltd 

Teiecommeree  Corp 

Teletonoe  de  Maodoo  S> 

Teie»«sion  Droadcasia  Lid 

Tenajon  Savar  Corp 

TeoHisuudan  Voinw  Oy 

Terrax  neaources  N.I 

Teuton  Reaourcaa  Corp 

Texas  Nonham  Minarals,  Lid 

Texas  Star  Raaources  Corp 

Thames  Water  PLC 

Thwa  Reaourcaa  Inc 

Thorn  EMI  Lid 

T1  Group  PLC 

Tflris  Minaraia  Corp 

Titan  Diversified  HoMnga  Lid 

Title  TecNtotogiee  Inc 

TME  Resources  Inc. 

TNT  Lid 

ToiM  Gold  Raeourcea 

Tolmex,  SA  da  C.V 

Toitac  Reaourcaa  Ltd 

Tomahawtc  Rsaourtes  Ltd 

Top  Gun  Exploraliona  Inc. 

Tapper  Gold  Corp 

Toronto  OonMon  Bank 

Tortw  Raeourcea  Ltd 

Torvaton  Corp 

Toyotw  Ca.  Ltd 

Toyota  Motor  Co.  Ltd 

Tracker  Exptorattone  Ltd 


File  No. 


B2-3031 

82-2804 

82-3030 

82-3032 

82-852 

82-353 

82-2797 

82-197 

82-3005 

82-1441 

82-1693 

82-2689 

82-1358 

82-2613 

82-2418 

82-1208 

82-2865 

82-1073 

82-301 

82-2062 

82-2675 

82-1778 

82-1548 

82-2924 

82-883 

82-2922 

82-1966 

82-1755 

82-1349 

82-1412 

82-2795 

82-910 

82-477 

82-2184 

82-2624 

82-862 

82-2669 

82-1011 

82-1563 

82-2529 

82-1296 

82-1214 

82-2862 

82-1145 

82-210 

82-905 

82-2003 

82-1546 

82-2836 

82-2097 

82-891 

82-1493 

82-2648 

82-332 

82-1072 

82-2032 

82-2973 

82-846 

82-1394 

82-1843 

82-3024 

82-2808 

62-1909 

82-373 

82-2697 

82-2196 

82-2817 

82-2806 

82-1200 

82-2910 

82-2966 

82-2841 

82-2983 

82-2909 

82-2661 

82-2694 

82-142 

82-2612 

82-2314 

82-1172 

82-208 

82-1864 


Country 


United  Kingdom. 

United  Kingdom. 

United  Kingdom. 

United  Kingdom. 

Australia. 

Australia. 

United  Kingdom. 

South  Africa. 

Canada 

Australia. 

Canada. 

Canada. 

Canada. 

Canada 

Carwda 

Canada. 

Canada 

Italy. 

South  Africa 

Canada 

Canada 

Canada 

Canada 

Canada 

Canada 

Canada 

Canada 

Hong  Kong. 

Canada 

Canada 

Canada 

Canada 

Australia 

Hong  Kong. 

Canada 

Canada 

Canada 

United  Kingdom. 

Canada 

Canada 

Canada 

Canada 

Canada 

Canada 

Israel. 

United  Kingdom. 

Canada 

Canada 

Canada 

Canada 

Canada 

Japan. 

Canada 

Mexk». 

Hor^  Kong. 

Canada 

Finland. 

Australia 

Canada 

Canada 

Canada 

'  nited  Kingdom 

Canada 

United  Kingdom. 

United  Kingdom. 

Canada 

Canada 

Canada 

Canada 

Canada 

Cartada 

Mexkx). 

Canada 

Canada 

Canada 

Canada 

Canada 

Canada 

Canada 


Federal  Regteter  /  Vol  56.  No.  36/  Friday.  February  22,  1991  /  NoUces 


7437 


Company 


Trafalgar  Houaa  PLja_ 

Triad  Minerala  NL 

TridonOKandGMLld. 
Trimarit  Reaourcaa  lnc_ 
Trimin  Reaourcaa  lnc-_ 


Trinity  Inlemaiionai  Hotdinga  PLC. 

Trinity  Reaourcaa  Ltd 

Trio  Gold  Corp.. 


Triumph  Reaourcaa  Lid . 


Tropicana  Development  Corp 

Trove  Resources  Lid 

Tnjst  Company  cH  Australia  Ltd- 


TSC  Shannocfc  Corp . 

TTC/Truck  Tech  Corp 

TTI  Telephone  Technologies  Inc- 

Twin  Star  Energy  Corp 

Tyme  Resources  Ltd 

Ultramar  PLC 


Unique  Resources  Ltd. 
UniselGokl  Mines  Ltd. 

UnitechPLC 

United  Gold  Corp„ 


United  Gum  Resources  Ud- 


United  Overseas  Bank 

United  Overseas  Land  Ltd . 
United  Rayora  Gaa  Lid. 


Unitor  Ships  Service  AS 

Universal  TrMent  Industries  Ltd.. 

Umvex  Mining  Corp.  Ltd 

UNP  IndueWea  Ltd 


Uptown  InduairieaCorp. 
US  Ammunition  Ca  Lid - 


Vaal  Reefs  Expioratkm  &  Mining  Ca  Lid.. 

Val  D'Or  Resources  (nc 

Valley  01  &  Gaa  Corp 

Vandorax  Energy  Corp 

Vanex  Resources  Lid 


VangoW  Resources  IfK 

Var  Computer  Sohiliona  Corp. 
Vard  A/S 


Varitech  Reaourcaa  Ltd. 


Vaitscher  Magnesitwarlw  AG.. 
Vetero  Industries.  N.V 


Venturecom  Communications  lnc~ 

Vers  Cruz  Minerals  Corp 

Veto  Resources  Lid 


Vkstoria  Petroleum  NL 

Vkrtoria  Resources  Corp 

Vklatron  Enterprises  Ud 

Videogram  Intamalional  Corp. 

Vinta  Exptorstkxa  Ud 

Vitro  Sodedad  Anonima 

VoicecaB  Ud 

Volkswagen  AG 

Wace  Group  PLC. 


Walking  Sttefc  Oil  &  Gaa  Corp. 

Wall  Street  Veniurea  Inc 

Wampum  Resources  Ltd 

Waybo  Resources  Ltd 

WCNIn 


Wedgewood  Resources  Ltd. 


Welch  Water  PLC, 
Welkom  Gold  Hokjings  Ud . 

Welsh  Water  PLC. 

WembyPLC. 


WaaaexWaiarPLC. 
West  Post  C^>ttal  Inc. 


West  Rand  Consottdated  Minea  Ud . 


Western  Areas  GoM  Mining  Co.  Ltd. 
Western  Capital  Ltd. 


Western  Deep  Lavaia,  Ltd.. 
Westsrra  Resources  Ud 


WesOake  Industriea  Lid. 


Westley  Mines  Ltd 

Westmin  Resources  Ud. 


Westvlew  Raaouroea  Inc.. 
Westward  Exploraiiona  Ltd . 


Japan. 
Canada 


WNm  KnigM  Resourooa  Ltd.- 
WMht  Plaina  Reaourcaa  Corp. 

Wlatiour  Reaourcaa  Ud 

WiNiams  Holdinga  PLC 

WInddna  Minerals  Ltd.. 


RIeNa 


Courrlry 


82-1894 

82-1595 

AusMta. 

82-2846 

Canvla. 

62-1464 

Canada 

82-1833 

Canada 

82-3043 

United  KingdonL 

82-610 

Canada 

82-2127 

Canada 

82-2976 

Canada 

82-1372 

Canada 

82-2476 

Canada 

62-1443 

Austraaa 

82-1782 

82-2787 

Canada 

62-2657 

82-2213 

Canada 

62-2588 

Canada 

82-871 

United  Kingdom. 

82-1927 

Canada 

82-236 

SouttiAMca. 

82-2412 

United  Kingdom 

82-2714 

Canada 

82-2660 

Canada 

82-2947 

Singapore. 

82-2180 

Singapore. 

82-747 

Canada 

82-3020 

Noraray. 

82-3026 

Canada 

82-1805 

Canada 

82-2731 

Canada 

82-2699 

Canada 

82-1509 

Canada 

82-56 

South  Africa 

82-2587 

Canada 

82-1991 

Canada 

82-2439 

82-1489 

Canada 

82-2881 

Canada 

82-1738 

Canada 

82-1272 

Nonwy. 

82-2966 

82-1573 

Austria 

82-145 

Netherlands  AnH 

82-876 

Canada 

82-2840 

Canada 

82-2116 

Canada 

82-322 

Austrafia 

82-2888 

Canada 

62-2086 

62-3042 

Canada 

62-232S 

Canada 

82-3021 

Mexico. 

82-1189 

Australia 

82-2188 

Germany. 

82-2369 

United  Kingdom. 

82-2734 

Canada 

82-2090 

82-2469 

Canada 

82-768 

Canada 

82-1592 

Canada 

82-2191 

Canada 

82-2853 

United  Kingdom. 

82-67 

South  Africa 

82-2853 

United  Kingdom. 

82-3010 

United  Kingdom^ 

82-2820 

Uniiad  Kingdom. 

82-2915 

82-314 

South  Africa 

S2-268 

South  Africa 

82-2858 

Austrata 

82-58 

South  Africa 

82-2585 

Canada 

82-821 

Canada 

6^1088 

Caneda 

82-253 

Canada 

82-2601 

82-3027 

82-2850 

Cmda 

82-2887 

Canaoa 

82-63 

Canada 

82-1888 

tinilsd  KinQdOfTi 

82-561 

Canada 
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Company 

HIaNo. 

Country 

«M"Mi»<«AM)nttlW  .    .                          

82-221 

82-2974 

82-2975 

82-2688 

82-2280 

82-968 

82-2685 

82-2855 

82-2762 

82-1765 

82-2816 

82-3034 

82-2782 

82-2928 

82-2042 

82-2779 

82-2997 

82-1281 

82-2858 

82-2050 

82-2679 

82-1187 

South  Africa. 

Canada. 

Canada. 

Nathwianda. 

Australia. 

UnHwl  Kingdon). 

Canada. 

Canada. 

Canada. 

Canada. 

United  Kingdom. 

United  Kingdom. 

Canada. 

Canada. 

Canada. 

Australia. 

Canada 

Canada 

Canada. 

Canada. 

Canada. 

Mftf  affy  ntinurcH  tw 

WohMKkjiMrMW                    ,    ,              

.*. -  -.  -.  iM^h^  ^  —      —  I-,  II 

'"nir  -|]inn  nwotniM  CoiiJ 

XofM  ConvnunicalionB  tnc 

...............,......,.,„„,..,„„..,. 

VatcNvjack  Rmhmm  Lkj     _      _ , ,,                 

Yoffc  CwKia  Ooqi 

YorktfM  BwMdiy  Qrw^  PIC 

YofKalM  Walv  Pl£ 

Youn9-Sh««wn  Gold  Mima  Lid ... 

_.    .      • 

Your  Ho«  Foodi  lK!._       

Yukoiv  Spirt!  MinM  LM. 

ZapoowiNL ,., 

ZoOiac  Hurricara  Mailna  Inc.....          

Zurfund  IntamaMonallid 

007  Pracnua  UalalB  Inc 

2001  RMOurcaa  Indurtriaa  LM.    

[FR  Doc.  91-4171  Filed  ^-21-01;  8:45  amj 

MJJNQ  coot  Sai«-t1-H 


[Wrtoato  Na  94-28M1;  File  No.  SR-Amex- 
90-37] 

Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  CtMoge  of  the 
American  Stock  Exchange.  Inc.  to 
Expand  Ita  Poet  Execution  Reporting 
System  and  Ha  Optkma  Switching 
System  to  Increaae  the  Size  of  Eligible 
Market  and  Limit  Orders 

I.  IntnMhictioa 

On  December  28, 1990,  the  American 
Stock  Exchange.  Inc.  ("Amex") 
submitted  a  proposed  rule  change  (File 
No.  SR-Amex-eO-37)  to  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").  15  U.S.C.  78s(b){l)).  and 
rule  19b-4  thereunder.  The  Amex 
proposes  to  amend  its  Post  Execution 
Reporting  ("PER")  system  and  its 
Options  Switching  ("AMOS ')  system 
eligibility  requirements  to  increase  the 
size  of  market  and  limit  orders  that  may 
be  routed  through  those  systems. 

Notice  of  the  proposed  rule  change 
was  given  in  Securities  Exchange  Act 
Release  No.  28813  (January  23, 1991).  56 
FR  3495.  Thus  far  the  Commission  has 
received  no  comments  and  does  not 
anticipate  any  comments  prior  to  the 
end  of  the  comment  period.  This  order 
grants  accelerated  approval  of  the  rule 
change.' 


n.  Background  and  Description  of 
Proposal 

The  PER  and  AMOS  systems  provide 
member  firms  with  the  means  to 
electronically  transmit  equity  and  option 
orders  directly  to  the  specialist's  post  on 
the  exchange  floor.  Equity  orders  are 
either  executed  immediately  by  the 
specialist  (market  or  marketable  limit 
orders)  or  placed  upon  the  specialist's 
book  (limit  orders).  Options  orders  are 
either  executed  automatically  through 
the  Auto-Ex  system  (market  and 
marketable  limit  orders)  or  placed  upon 
the  specialist's  book  (limit  orders).  Once 
the  PER  or  AMOS  order  is  executed,  the 
system  transmits  the  execution  report 
directly  back  to  the  member  firm. 

The  Amex  proposes  to  increase  the 
size  eligibility  of  PER  market  orders 
from  2,000  to  3,000  shares  (and  to 
increase  the  size  eligibility  to  5.000 
shares  after  six  months,  at  the  discretion 
of  the  exchange).'  Amex  also  proposes 


'  Subsequent  to  Commitaion  publication  of  the 
proposed  t^le  change,  the  Amex  requested 
accelerated  approval  of  the  proposed  rule  change. 
See  letter  to  Chriattne  A.  Saliach.  Branch  Chief. 
Uiviaion  of  Market  Regulation,  Securities  and 


Exchange  Commission,  from  Claire  P.  McGrath 
Senior  Counsel.  Amex.  dated  February  14. 1991.  Ir. 
its  letter  Amex  slated  that  it  requests  accelerated 
approval  of  the  rule  change  to  enable  member  Tirms 
to  send  more  of  their  orders  through  the  systems  to 
help  alleviate  pressures  on  already  burdened  floor 
personnel.  The  Amex  claimed  the  pressures  stem 
from  an  increased  volume  experienced  by  the 
exchange  in  recent  weeks  together  with  the  fact  ol 
earlier  reductions  in  member  firm  personnel.  The 
exchange  l>elieves  that  accelerated  approval  of  this 
filing  is  necessary  for  the  protection  of  investors 
and  for  the  maintenance  of  a  fair  and  orderly 
market.  Section  19(b)(2)  provides  the  Commission 
authority  to  approve  any  proposed  rule  change  prior 
to  the  thirtieth  day  after  the  date  of  publication  of 
notice  of  the  filing  thereof  if  the  Commission  fmds 
good  cause  for  so  doing  and  publishes  its  reasons 
'The  Amex  is  required  to  notify  the  Commission 
by  letter  30  days  in  advance  of  increasing  the  size 
eligibility  of  PER  market  orders  from  3.000  to  S.qtX) 
ahares.  Further,  the  Amex  must  include  in  its  letter 
representations  on  the  adequacy  of  Amex  systems 
capacity  to  handle  the  increased  sliares  routed 
through  the  system. 


to  increase  AMOS  market  and  limit  • 
orders  from  20  to  30  option  contracts. 
The  Exchange's  stated  purpose  for 
increasing  the  order  parameters  of  PER 
and  AMOS  is  to  respond  to  the 
increased  operational  needs  of  member 
firms,  in  recognition  of  the  cost 
efficiencies  gained  through  expanded 
use  of  automation,  and  to  remain 
competitive  with  other  exchanges' 
automated  systems.  Based  on  a  survey 
of  member  firms,  the  exchange  expects 
this  expansion  tu  increase  the  number  of 
orders  sent  through  the  PER  and  AMOS 
systems  by  approximately  200  orders 
per  day  * 

III.  Discussion  and  Conclusion 

The  Commission  finds  that  tlie 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  exchange. 
Specifically,  the  proposal  is  consistent 
with  section  6(b)(5)  because  it  will  foster 
competition  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities  and  will  also 
result  in  more  efficient  and  effective 
market  operations,  consistent  with 
section  llA(a)(l)(B) 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  the  notice  of  the  filing. 
The  Commission  believes  that 
accelerated  approval  will  help  to 
alleviate  pressure  on  the  exchange's 
floor  personnel  stemming  from  a  recent 


'  The  Amex  has  represented  in  a  confidential 
letter  to  Kathryn  Nalale,  Assistant  Director. 
Division  of  Market  Regulation.  Securities  and 
Exchange  Conmiiasion.  from  Claire  P.  McCrath, 
dated  February  IS,  1991.  that  the  current  capacity  of 
the  PER  and  AMOS  systems  is  in  excess  of  what  its 
survey  indicates  can  be  anticipated  from  the 
expansion. 
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steep  increase  in  volume  on  the 
exchange.  As  stated  above,  the 
proposed  rule  change  has  been 
published  for  comment  in  the  Federal 
Register,  and  there  have  been  no 
comments  received,  nor  does  the 
Commission  expect  to  receive  any 
comments  prior  to  the  commencement  of 
the  comment  period. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  File  No. 
SR-Amex-90-37  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  240.30-3(a)(12). 

Dated:  February  15, 1991. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  91-4252  Filed  2-21-91;  8:45  am] 
BlUJNa  CODE  aoio-oi-M 


(ReleaM  No.  34-28890;  FH«  No.  SR-CBOE- 
90-32] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change  Relating  to  the  Listing  of 
Long-term  Equity  Options 

On  November  28. 1990,  the  Chicago 
Board  Options  Exchange  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  »  and  Rule  19b-4 
thereimder.*  a  proposed  rule  change  to 
modify  Exchange  Rule  5.8  to  provide  for 
the  listing  of  long-term  options  that 
expire  up  to  39  month  from  the  date  of 
issuance  for  all  products  other  than 
index  options. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  28738 
(January  3, 1991).  56  FR  1041  (January  10. 
1991).  No  comments  were  received  on 
the  proposed  rule  change. 

Currently,  the  Exchange  trades  long- 
term  equity  options  that  expire  24 
months  from  the  date  of  issuance 
("LEAPS").'  The  current  proposal  would 
provide  for  the  listing  of  LEAPS  that 
expire  39  months  from  the  date  of 
issuance.  The  Exchange  states  that  the 
trading  levels  in  LEAPS  has  been 
promising.  Accordingly,  the  Exchange 
believes  that  the  listing  of  39  month 
LEAPS  would  particularly  fit  the  needs 
of  retail  investors. 


The  currently  proposal  will  also 
increase  the  number  of  expiration 
months  for  LEAPS  from  four  to  six.  The 
Exchange  states  that  the  two  additional 
expiration  months  will  allow  the 
Exchange  to  list  options  with  two 
expirations  between  25  to  39  months,  in 
addition  to  the  four  potential  expirations 
between  12  and  24  months.  The 
Exchange  also  states  that  it  will  not  list 
more  than  two  expirations  between  25 
to  39  months. 

Further,  tmder  the  current  proposal, 
the  Exchange  intends  to  list  new 
expiration  months  for  all  long-term 
equity  options  at  one  time.  Specifically, 
the  Exchange  intends  to  list  one 
additional  far-term  month  for  each 
option,  but  the  expiration  month  chosen 
will  be  determined  by  the  expiration 
cycle  of  corresponding  short-term 
options.  The  Exchange  further  intends  to 
list  all  long-term  equity  options  on  one 
day,  a  date  chosen  by  the  Exchange.  The 
Exchange  intends  that  the  date  chosen 
by  the  Exchange  will  be  a  day  other 
them  the  Monday  following  the  Friday 
on  which  the  near-term  month  expires.* 
The  Exchange  believes  that  by  listing  all 
three-year  LEAPS  at  one  time,  investors 
will  be  given  a  wider  choice  of 
investments. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6(b)(5).*  In 
particular,  the  Commission  believes  that 
the  proposed  rule  change  is  designed  to 
provide  investors  with  additional  means 
to  hedge  equity  portfolios  from  long- 
term  market  risk,  thereby  facilitating 
transactions  in  options  and  their 
underlying  stocks  and  contributing  to 
the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly 
markets.  Specifically,  by  allowing 
investors  to  lock  in  their  hedges  for  up 
to  39  months,  the  Exchange's  proposal 
for  long-term  equity  options  will  permit 
investors  to  protect  better  their 
portfolios  from  adverse  long-term 
market  moves.  Further,  long-term 
options  will  allow  this  protection  to  be 
provided  at  a  known  and  limited  cost. 
Finally,  the  proposal  will  provide 
institutions  with  an  alternative  to 
hedging  portfolios  with  off-exchange 
customized  options  or  warrants.  The 
CBOE  currently  lists  long-term  options 


with  expirations  for  up  to  two  years. 
These  options  have  met  with  some 
initial  enthusiasm  from  market 
investors.*  By  extending  these  options 
out  to  39  months,  the  CBOE  is  providing 
an  additional  product  for  investors  who 
desire  a  long-term  hedge. 

The  Commission  notes  that  strike 
price  interval,  bid/ask  differential,  and 
continuity  rules  will  not  apply  to  such 
long  term  options  series  imtil  the  time  to 
expiration  is  less  than  nine  months.  This 
approach  is  consistent  with  the 
approach  currently  being  taken  by  the 
CBOE  with  regard  to  its  long-term  equity 
and  index  options.^  This  approach  is 
being  taken  initially  because  of  the  lack 
of  historical  pricing  data  for  long-term 
equity  options.  Strike  price  interval 
requirements  and  bid/ask  differential 
rules  applicable  to  equity  options 
currently  are  based  on  options  that 
expire  nine  months  from  the  time  they 
begin  trading.  Therefore,  there  currently 
is  no  basis  for  establishing  accurate 
prices  for  long-term  equity  options  that 
will  expire  39  months  from  the  time  they 
begin  trading. 

The  CBOE.  however,  has  stated  that  it 
will  monitor  the  trading  in  long-term 
equity  options  closely  to  gain  experience 
with  regard  to  these  options,  and  that  it 
will  reexamine  the  applicability  of  these 
rules  to  the  long-term  options  in  one 
year's  time  from  the  date  the  Exchange 
began  trading  LEAPS.* 

The  Commission,  however,  notes  that 
although  specific  bid/ask  differential 
and  continuity  rules  do  not  apply  to 
long-term  equity  options  over  nine 
months  to  expiration,  the  CBOE's 
general  rules  that  obligate  market 
makers  to  maintain  a  fair  and  orderly 
market  will  continue  to  apply.*  The 
Commission  believes  that  the 
requirements  of  these  rules  are  broad 
enough,  even  in  the  absence  of  bid/ask 
differential  and  continuity  requirements, 
to  provide  the  Exchange  with  the 
authority  to  make  a  finding  of 
inadequate  market  maker  performance 
should  these  market  makers  enter  into 
transactions  or  make  bids  or  offers  (or 
fail  to  do  so]  in  long-term  equity  options 
that  are  inconsistent  with  the 
maintenance  of  a  fair  and  orderly 


*  15  U.S.C.  788(b)  (1988). 

*  17  CFR  24ai9b-«  (1990). 

*  LEAPS  in  an  acronym  for  Long-Term  Equity 
Anticipation  Securities. 


*  The  Exchange  currently  lists  new  expiration 
months  for  options  on  an  underlying  security  on  the 
Monday  following  the  date  on  which  the  optioiu 
series  in  the  near-term  month  for  that  underlying 
security  have  expired. 
•  '  15  U.S.C  78f(b)(5)  (1988). 


*  The  January  trading  volume  for  equity  LEAPS 
was  23.008  contracts. 

*  See  Securities  Exchange  Act  Release  No.  24853 
(August  27. 1967)  52  FR  33486  (September  3, 1987) 
(order  approving  SR-CBOE^-87-24)  ( "CBOE  Long- 
term  Options  Approval  Order"). 

*  Conversation  between  Nancy  Grossman. 
Associate  General  GoimseL  GBOE,  and  Joseph 
Furey.  Branch  Chief.  Division  of  Market  Regulation. 
Gommission.  August  27.  1987.  Long-term  equity 
options  began  trading  on  the  GBOE  on  October  5. 
199a 

*  CBOE  Rule  8.7. 
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market  Finally,  the  Commieelon  notet 
that  the  bid/aak  differential  and 
continuity  rules  will  apply  to  the  long- 
term  equity  options  when  the  time 
remaining  until  expiration  is  less  than 
nine  months. 

The  Commission  also  finds  that  the 
CBOE's  proposal  to  increase  the  number 
of  expiration  months  from  four  to  six  is 
reasonable  since  it  «vill  permit  the 
Exchange  to  list  options  with  two 
expirations  between  25  to  39  months,  in 
addition  to  the  four  potential  expirations 
between  12  to  24  months.  The 
Conunission  does  not  believe  that 
increasing  the  number  of  expiration 
months  to  six  will  cause,  by  itself,  a 
proliferation  of  expiration  months  since 
the  Exchange  has  stated  that  it  will  not 
list  mors  than  two  expirations  between 
25  to  39  months.  Nevertheless,  the 
Commission  requests  that  the  Exchange 
monitor  the  volume  of  additional  options 
series  listed  as  a  result  of  this  rule 
change  and  the  effect  on  Exchange 
system  capacity  and  quotation 
dissemination  displays. 

Finally,  the  commission  believes  that 
the  Exchange's  proposal  to  list  all  three- 
year  LEAPS  at  one  time  is  a  resonable 
exercise  of  its  business  judgment  The 
Commission  also  does  not  believe  that 
listing  all  long-term  options  on  a  date 
other  than  the  Monday  following  the 
Friday  on  which  the  near-term  monUi 
expires  raises  any  significant  regulatory 
issues. 

It  is  therefore  ordered,  pursuant  to 
section  19(bH2)  of  the  Act'*>  that  the 
proposed  rule  change  (SR-CB0E-4&-32] 
is  approved. 

For  tlia  CommiMioa.  by  the  Division  of 
Mariist  Rsgttlatkn.  pursuant  to  deiegatsd 
authority." 

Dated:  February  IS.  1991. 
MarptstaMcFMiaod. 
Deputy  Secretary. 

(FR  Doc  «1-«2S3  FUed  2-21-91:  S:4S  am] 
icooassissi  ■ 
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SeW-«eguiatory  Oroaniiatlone; 
Propoeed  Rule  Change  by  the 
PMMelphla  Stock  ExefMnge,  Inc. 
Relating  to  AmendnMfits  to  Margin 
Rulee  Qovemlng  Lallere  of  CredR  for 
Foreign  Currency  Optlona 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C  78s(b)(x).  notice  is  hereby 
given  that  on  January  28. 1991  the 
niiladelphia  Stock  Exchange,  Inc. 


••i»UAC78»(bM2)(iflee). 

••  17  era  J0aJO-3(i)(i2)  (1890). 


( "PHLX"  or  "Exchange")  filed  with  the 
Securities  snd  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  ni 
below,  which  items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend  its  Rule 
722.  "Margin  Accounts,"  to  allow  any 
bank  approved  by  the  Options  Clearing 
Corporation  ("OCC')  to  issue  a  PHLX 
customer  letter  of  credit  to  satisfy    \ 
foreign  currency  options  margin       "* 
obligations  on  the  PHLX. 

n.  Self-Regulatory  Oiganisation's 
Statement  of  the  Puipoee  of.  ad 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self -regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspect  of  such 
statements. 

A.  Self-Regulatory  Organization'B 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

PHLX  Rule  722(c)(2)(J),  and 
Commentaries  .02-.10  thereunder, 
provide  for  the  use  by  customers  of 
letters  of  credit  to  satisfy  foreign 
currency  options  margin  obligations.  As 
currently  formulated,  these  provisions 
require  that  the  bank  issuing  the  letter  of 
credit  on  behalf  of  the  customer  be 
specifically  approved  by  the  Exchange 
for  that  purpose.  The  rule  sets  forth 
specific  shareholder  equity,  credit  rating 
and  other  criteria  for  the  isstiing  banks 
as  well  as  requirements  for  the 
submission  to  the  Exchange  of  quarterly 
and  annual  financial  statements  by  the 
banks.  The  proposed  rule  change  would 
amend  the  rule  to  automatically  allow 
any  bank  approved  by  OCC  to  issue  a 
PHLX  customer  letter  of  credit 

The  PHLX  proposal  was  prompted  by 
certain  banks  and  customers  having 
expressed  dissatisfaction  nvith  the  need 
for  the  banks  to  obtain  separate 
approval  from  the  PHLX  to  issue  letters 
of  credit  and  thereafter  comply  %vith 
PHLX  reporting  requirements.  The 


Exchange  believes  diat  interested 
banks,  almost  all  of  which  have 
received  authorization  from  OCC  to 
issue  letters  of  credit  to  satisfy  OCC 
margin  obligations,  find  it  convenient  to 
file  separately  for  PHLX  approval  and 
burdensome  to  comply  with  PHLX 
reporting  requirements.  The  customers 
complain  that  banks  with  whom  they 
have  well-established  relationships 
receive  only  infrequent  requests  to  issue 
customers  letters  of  credit  and  banks 
are  unwilling  to  familiarize  themselves 
and  comply  with  the  PHLX  letters  of 
credit  program  for  only  a  few  customers. 

The  PHLX  believes  that  these 
difficulties  could  be  substantially 
addressed  with  a  fairly  simple 
modification  of  its  letters  of  credit 
program.  Currently  the  PHLX  letters  of 
credit  program  is  modeled  after  OCC's 
letters  of  credit  program.  To  address  an 
existing  discrepancy  between  the  two 
programs,  the  PHLX  proposes  to  amend 
Commentary  .03  of  Rule  722  to  provide 
that  the  Exchange's  qualification 
standards  for  U.S.  financial  institutions 
issuing  letters  of  credit  will  be  identical 
to  OCCs  standards.'  Therefore,  the 
PHLX  proposal  would  permit  the 
issuance  of  a  PHLX  customer  letter  of 
credit  by  any  bank  that  is  authorized  by 
OCC  to  issue  letters  of  credit.  The 
Exchange  believes  that  this  modification 
to  its  letters  of  credit  program  would 
substantially  simplify  compliance  with 
the  Exchange's  rules  and  broaden  the 
availability  of  letters  of  credit  to  satisfy 
customer  margin  obligations. 

The  PHLX  does  not  beheve  that  its 
proposal  would  lessen  in  any  material 
way  regulatory  oversight  of  the  use  of 
customer  letters  of  credit  because  OCC 
has  in  place  procedures  to  monitor  bank 
issuers  of  letters  of  credit.  Additionally, 
since  the  PHLX's  proposed  standards  for 
financial  institutions  would  conform  to 
OCC's  standards  under  the  PHLX 
proposal,  the  Exchange  believes  that  - 
there  would  be  no  decrease  in  the 
qualify  of  the  issuing  banks  or  the  level 
of  oversight  of  these  banks. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  provisions  of  the  rules 
and  regulations  thereunder  applicable  to 
the  Exchange  and,  in  particular,  with 
section  6(b)(5)  of  the  Act,  which,  in 


■  Commmtary  xn  of  OCC  Ruie  604  audiorixet 
OCC  to  approve  a  U.S.  bank  or  trutt  company  a*  an 
istuar  of  lettara  of  credit  provided  that  the 
iiutitution  ha».  at  the  time  of  Ita  approval  and 
continuouily  thereafter,  shareholder  equity  of 
$100.000000  or  more.  Previously,  tha  PHLX  had 
required  such  U.S.  institutions  to  have  a  minimuBi  of 
t200JX)0.000  of  shareholder's  equity  and  the  PtflJC 
propoeaa  to  radaea  Ifaa  raqulrad  ahareholder  equity 
for  U.S.  instituUons  to  SUnjOOajOOa. 
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pertinent  part  requires  that  Exchange 
rules  "foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facihtating  transactions  in  securities." 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  bimlen  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tiniing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  piopoaed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  March  15. 1991. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  February  11, 1991.    . 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-4172  Filed  2-21-91;  8:45  am] 

SnXINO  CODE  S010-01-M 


DEPARTMENT  OF  STATE 

Office  of  ttie  Legal  Adviser 
[Public  Notice  1339] 

Clalma  for  Property  Located  In  the 
Territory  of  the  Former  German 
Democratic  Republic;  Correction 

This  is  to  correct  Federal  Register 
document  91-2917.  56  FR  5053,  a  public 
notice  describing  recent  changes  in  laws 
in  the  Federal  Republic  of  Germany 
governing  the  filing  of  claims  for 
property  taken  in  the  territory  of  the 
former  German  Democratic  Republic. 

In  the  second  coltimn  of  page  5053,  in 
the  paragraph  designated  as  number  3. 
in  the  last  line,  the  date  printed  as 
"October  13, 1991"  should  read  "October 
13, 1990." 

Dated:  February  12, 1991. 

Ronald  ).  Bettauer. 

Assistant  Legal  Adviser  for  International 
Claims  and  Investment  Disputes. 

[Public  Notice  1346] 

United  State*  Organization  for  the 
International  Telegraph  and  Telephone 
Coneultatlve  Committee  (CCITT) 
Strategic  Planning  Group;  Meeting 

The  Department  of  State  announces 
that  the  Ad  Hoc  Strategic  Planning 
Group  of  the  U.S.  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  will 
meet  on  March  4, 1991  in  room  1408  bom. 
2:00  p.m.  to  4  p.m..  Department  of  State. 
2201  C  Street  NW..  Washington,  DC 
20520. 

The  purpose  of  the  meeting  will  be  to 
review  the  works  of  the  various  task 
forces.  They  are: 

(a)  CCITT  relationship  to  other 
standards  organizations. 

(b)  ONA/ONP. 

(c)  nu  structure  and  function. 

(d)  Selling  U.S.  positions  abroad. 

(e)  EDL 

Members  of  the  general  pubUc  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 


*  17  CFR  200.30-d(a)(12)  (1989). 


available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  Office  of  Kathryn  Martin, 
Department  of  State,  202-647-0198  (fax 
202-647-7407).  The  above  includes 
government  and  non-govemment 
attendees.  Notification  should  include 
date  of  birth  and  Social  Securify 
number.  All  attendees  must  use  the  C 
Street  entrance. 

Dated:  February  6, 1991. 
Eari  S.  Baibely. 

Director,  Telecommunications  and 
Information  Standards,  Chairman  U.S.  CCITT 
National  Committee. 
[FR  Doc  91-4222  Filed  2-21-91: 8:45  am] 
BNJJNa  coos  471S-07-M 


[Public  Notice  1345] 

Untted  States  Organization  for  the 
International  Telegraph  and  Telephone 
Coneuttathre  Committee  (CCITT); 
Study  Group  B  Meeting 

The  Department  of  State  announces 
that  Study  Group  B  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 
Tuesday,  March  19, 1991,  in  room  1105 
from  9:30  a.m.  to  5  p.m..  Department  of 
State,  2201  C  Street  NW..  Washington. 
DC  20520. 

The  agenda  of  the  meeting  will  be  as 
follows: 

1.  Approve  November  7, 1990,  meeting 

minutes. 

2.  Review  results  and  activities  of 

CCITT  Study  Group  XVffl 
(November  26-December  7, 1990). 

3.  Consider  contributions. 

—CCITT  Study  Group  XI  (April  8-26. 

1991). 
—Others  appropriate  for  Study  Group 

B. 

4.  Review  Recommendations  Q.81,  S  8; 

Q.84,  S  2i  Q.83,  S  4;  Q.81,  S  3;  Q.81,  S 
5;  Q.83,  S 1;  and  Q.785  to  be 
approved  at  Study  Group  XI 
meeting  according  to  resolution  No. 
2  procedures. 

5.  Consider  nominations  for  U.S. 

delegation  to  Study  Group  XI 
meeting. 

6.  Other  business. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
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controlled  and  entry  will  be  hdlitatad  if 
arrangements  are  made  in  advance  of 
the  meeting. 

PImm  Note:  Paraoos  intending  to  attend 
tlie  above  meeting  must  announce  this  not 
later  dun  two  day*  before  die  meeting  to  tlie 
Depwtment  of  SUta.  202-047-2582  (fax  202- 
647-7407].  Tlie  announcement  mutt  include 
name,  aodal  tecurity  number,  and  date  of 
birth.  The  above  indadea  government  and 
noo-goveniment  attcndeea.  All  attendeee 
must  use  die  C-Straet  entrance. 

Dated  Febniaiy  4. 1901. 
Eari  8.  Baibely, 

Director,  TelecommuntcatJons  ami 
Information  Standards,  Chairman,  U.S. 
CCm  National  Committee. 
[PR  Doc  91-4223  Filed  2-21-01: 8:45  am] 


(PuMe  Netiee  1360] 

Shipping  Coordinating  Committao: 


The  US.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
public  meeting  at  10  a.m.  on  Tuesday, 
March  5, 1991.  in  room  2415  of  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington.  DC.  The 
purpose  of  diis  meeting  is  to  solicit 
public  comment  on  various  subjects  that 
will  be  discussed  at  the  64th  Session  of 
the  Legal  Committee  of  the  International 
Maritime  Organization  (IMO)  scheduled 
to  be  held  March  1&-22. 1991. 

The  principal  focus  of  the  SHC  public 
meeting  will  be  to  discuss  the  ongoing 
Legal  Committee  dehberations 
concerning  the  question  of  liability  and 
compensation  related  to  the  maritime 
carriage  of  hazardous  and  noxious 
substances  (HNS). 

The  views  of  the  public  and 
particularly  those  of  affected  maritime 
commercial  and  environmental 
interests,  are  requested. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting,  up  to  the  . 
seating  capacity  of  the  room. 

For  further  information  or  to  submit 
view   concerning  any  of  the  topics  to  be 
addri     jd  at  the  SHC  metjting.  contact 
either  Captain  Jonathan  Collom  or 
Lieutenant  Merit  J.  Yost  U.S.  Coast 
Guard  (G-LMl).  2100  Second  Street 
SW.,  Washington,  DC  20593.  telephone 
(202)  287-1527.  telefax  (202)  287-4163. 

Dated  February  14. 1901. 
G«>ih«y  Ofdaa. 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  91-4201  Filed  2-21-01:  0:45  am] 


TENNESSEE  VALLEY  AUTHORITY 

Paparworti  RaducUon  Act  of  1980,  aa 
amandad  by  Pubic  Law  99-591; 
Information  CoHacHon  Undar  Ravlaw 
by  ttia  Offica  of  Managamant  and 
Budgat  (OMB). 

aqincy:  Tennessee  Valley  Authority. 
ACnON:  Information  collection  under 
review  by  the  Office  of  Management 
and  Budget  (OMB) 

ammuitv:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  chapter  35),  as  amended  by 
Public  Law  99-591. 

Requests  for  information,  including 
copies  of  tfaa  infonnation  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Qearance  Officer  whose 
name,  adcbess,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  made  within  30  days  directly 
to  the  Agency  Clearance  Officer  and 
also  to  the  Desk  Officer  for  the 
Tennessee  Valley  Authority.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington.  DC  20503;  Telephone:  (202) 
395-3084. 

Agency  Clearance  Officer:  Mark  R. 
Winter,  Tennessee  Valley  Authority, 
Edney  Building  4B,  Chattanooga,  TN 
37402;  (615)  751-2523. 

Type  of  Request  Regular  submission. 

Title  of  Information  Collection:  TVA 
Energy  Saver  Home  Ins]}ection  Sheet 

Frequency  of  Use:  On  Occasion. 

Type  of  Affected  Public:  Businesses  or 
other  for-profit  small  businesses  or 
organizations. 

SmaJl  Businesses  or  Organizations 
Affected:  Yes. 

Federal  Budget  Functional  Category 
Code:  271. 

Estimated  Number  of  Annual 
Responses:  105. 

Estimated  Total  Annual  Burden 
Hours:  50 

Estimated  Average  Burden  Hours  Per 
Response:  .44. 

Need  For  and  Use  of  Infonnation:  This 
information  collection  is  part  of  TVA 
Energy  Saver  Home  Program  which 
promotes  energy-efficiency  standards 
for  new  homes  and  provides  for  builders 
to  certify  those  new  homes  which  meet 
the  standards. 
Louk  S.  Gtande, 

Vice  President,  Information  Services  Senior 
Agency  Official. 

[FR  Doc  91-4236  Filed  2-21-01;  a45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaral  RaHroad  Admlnlatratlon 

PatMon  for  waivara  of  CompRanea 

In  accordance  with  49  CFR  211.9  and 
211.41.  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
the  Federal  safety  laws  and  regulations. 
The  petition  is  described  below, 
including  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's  arguments 
in  favor  of  relief. 

The  Burlington  Northern  Railroad 

[Docl(et  Number  SA-91-1] 

The  Burlington  Northern  Railroad 
(BN)  seeks  a  waiver  of  compliance  from 
certain  sections  of  49  CFR  part  231. 
Railroad  Safety  Appliance  Standards. 
The  BN  railroad  is  requesting  that  it  be 
permitted  to  operate  two  five  section 
prototype  cars.  These  two  prototype 
cars  will  be  interchanged  with  the 
concurrence  of  the  involved  railroads. 
The  five  unit  car  is  to  have  two 
handbrakes  and  four  operating 
handbrake  wheels,  two  on  each  side. 
The  handbrake  wheels  are  located 
between  the  first  and  second  and  the 
fourth  and  fifth  units.  The  cars  are 
designed  for  unit  train  operation.  The  ' 
handbrakes  will  not  be  applied  while 
cars  are  moving  and  are  designed  for 
operation  from  the  ground  only,  as  a 
parking  brake.  A  test  period  of  about  a 
year  is  expected  to  be  made  of  the  five 
section  prototype  cars.  When  the  test' 
period  is  completed,  it  is  expected  that 
one  train  set  of  this  equipment  will  be 
built  The  BN  believes  these  cars  comply 
with  all  appropriate  federal  regulations, 
%vith  the  sole  exception  being  a  lack  of 
full  clearance  behind  a  portion  of  the 
handbrake  wheel.  Approximately  8 
inches  of  the  circumference  of  the 
handbrake  wheel  will  have  a  minimum 
clearance  of  2%  inches,  rather  than  the 
4-inch  minimum  required  by  49  CFR 
231.1(a)(4)(i). 

The  BN  states  that  additional 
clearance  for  the  handbrake  wheel 
cannot  be  obtained  due  to  interference 
with  major  structural  members  of  the 
car. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  reviews,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportimity  for  oral  comment,  they 
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should  notify  FRA.  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  document  number  (e.g.. 
Waiver  Petition  Docket  Number^-SA- 
90-10  and  must  be  submitted  in 
biplicate  to  the  Docket  Qerk,  Chief 
Counsel.  Federal  Railroad 
Administration,  Nassif  Building.  400 
Seventh  Stivet  SW.,  Washington,  DC 
20590.  Communications  received  before 
March  28, 1991  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201, 
Nassif  Building.  4000  Seventii  Street 
SW..  Washington.  DC  20590. 

Issued  in  Washington.  DC  on  February  5, 
1991. 

Phil  Olekszyk, 

Acting  Associate  Administrator  for  Safety. 
[FR  Doc.  91-4151  Filed  2-21-01;  6:45  amj 
mUlNQ  coot  4S1»-SI-M 


Patitlon  for  Exampdon  or  Walvar 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  three 
railroads  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  for  a 
waiver  of  compliance  with  provisions  of 
the  Hours  of  Service  Act  (83  Stat.  464. 
Pub.  L  91-189, 45  U.S.C.  64a(e)). 

The  Hours  of  Service  Act  currentiy 
makes  it  unlawful  for  a  railroad  to 
require  specified  employees  to  remain 
on  duty  in  excess  of  12  hours.  However, 
the  Hours  of  Service  Act  contains  a 
provision  permitting  a  railroad  which 
employs  not  more  than  15  employees 
subject  to  the  statute,  to  seek  an 
exemption  from  the  12  hoiu-  limitation. 

Tradewater  Railway  Company  (TWRY) 

[FRA  Waiver  Petition  Docket  No.  HS-00-23J 

The  TWRY  seeks  continuation  of  a 
previously  existing  exemption  so  it  may 
permit  certain  employees  to  remain  on- 
duty  not  more  than  16  hours  in  any  24- 
hour  period.  The  TWRY  states  tiiat  it  is 
not  its  intention  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountered.  The  TWRY  provides 
service  over  60  miles  of  trackage 
between  Waveriy  and  Princeton, 
Kentucky.  The  railroad  connects  with 
the  Paducah  &  Louisville  at  Princeton 


and  with  CSX  Tranqjortation.  Inc.  at 
Providence. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safefy. 
Additionally,  the  petitioner  aaserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Kedcuk  Junction  Railway  (KJRY) 

[FRA  Waiver  Petition  Docket  No.  HS-01-1] 

The  KJRY  seeks  continuation  of  a 
previously  existing  exemption  so  it  may 
permit  certain  employees  to  remain  on- 
dufy  not  more  than  16  hours  in  any  24- 
hour  period.  The  KJRY  states  Uiat  it  is 
not  its  intention  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountered  The  KJRY  provides  service 
over  32  miles  of  trackage  between 
Keokuk.  Iowa  and  LaHarpe,  Illinois. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Crystal  Cify  Railroad,  Inc.  (CYCY) 

[FRA  Waiver  Petition  Docket  No.  HS-ei-2] 
The  CYCY  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on-duty  not  more  than  16  hours  in  any 
24-hour  period  The  CYCY  states  tiiat  it 
is  not  its  intention  to  employ  a  train 
crew  over  12  hours  per  day  under 
normal  circumstances,  but  this 
exemption,  if  granted  would  help  its 
operation  if  unusual  operating 
conditions  are  encountered.  "ITie  CYCY 
provides  service  over  55  miles  of 
trackage  between  Crystal  City,  Texas 
and  its  Union  Pacific  Railroad 
cormection  at  Gardendale,  Texas. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Interested  persons  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views  and  comments. 
FRA  has  not  scheduled  a  public  hearing 
since  facts  do  not  appear  to  so  warrant. 
If  any  interested  party  desires  a  public 
hearing,  he  or  she  should  notify  FRA  in 
writing,  before  the  end  of  the  comment 
period  and  specify  the  basis  for  his  or 
her  request  Any  communications 
concerning  these  proceedings  should 
identify  the  appropriate  docket  number 


(e.g..  Waiver  Petition  Docket  Number 
HS-OO-XX)  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk.  Office  of 
Chief  Counsel,  Federal  Railroad 
Administration.  Nassif  Building,  400 
Seventh  Street  SW..  Washington.  DC. 
20590. 

Communications  received  before 
March  28, 1991,  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
comments  received  will  be  available  for 
examination  both  befcne  and  after  the 
closing  date  for  comments  during  regular 
business  hours  (9  a.m.-5  p.m.)  in  room 
8201,  Nassif  Building,  400  Seventh  Sti^et 
SW.,  Washington.  DC  2059a 

Issued  in  Washington.  DC  on  February  15. 
1991. 

PhU  Olekszyk. 

Acting  Associate  Administrator  for  Safety. 
[FR  Doc.  91-4152  Filed  2-21-91;  8:45  am) 
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National  Highway  Traffic  Safaty 

Administration 

Procaading  to  Datarmlna  Whether 
Chryalar  Corporation  Complied  with 
the  Corporate  Average  Fuel  Economy 
Standard  for  Model  Year  1984  Light 
Trucka 

Pursuant  to  section  508  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  15  U.S.C.  2008  ("the  Act"),  and  49 
CTR  511.11,  on  February  15, 1991.  the 
Complaint  Counsel  for  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  issued  a  Complaint  instituting 
a  proceeding  against  Chrysler 
Corporation  ("Chrysler")  to  enforce  a 
Corporate  Average  Fuel  Economy 
("CAFE")  standard. 

The  Complaint,  filed  with  tije  Office  of 
the  Secretary  of  Transportation's 
Documentary  Services  Division,  Docket 
Number  47414,  alleges  that  Chrysler 
failed  to  comply  with  the  CAFE 
standard  in  connection  with  its  model 
year  ("MY")  1984  domestic  light  trucks, 
after  taking  into  account  credits 
available  under  section  502(1)  of  the 
Act,  15  U.S.C.  2002(1).  The  Complaint 
further  alleges  that  this  failure  to  comply 
was  unlawful  conduct  within  the 
meaning  of  section  507(a)(2)  of  the  Act, 
15  U.S.C.  2007(a)(2),  and  claims  that 
Chrysler  is  liable  for  a  civil  penalty  of 
$1,371,420  pursuant  to  section 
508(b)(1)(B)  of  die  Act  15  U.S.C 
2008(b)(1)(B). 

The  filing  of  the  Complaint  has 
commenced  an  adjudicative  proceeding 
that  will  be  conducted  in  conformity 
wiUi  section  508(a)(2)  of  tiie  Act,  15 
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U.S:C.  200e(a)(2).  and  49  CFR  part  511. 
Chrysler  has  the  right  to  file  an  Answer 
and  to  request  a  hearing  within  twenty 
days  after  the  filing  of  the  Complaint  In 
the  event  that  Chrysler  disputes  the 
allegations  in  the  Complaint  an 
Administrative  Law  Judge  will  be 
appointed  by  the  Chief  Administrative 
Law  Judge  of  the  Office  of  Hearings, 
Department  of  Transportation,  to  act  as 
Presiding  Officer  and  to  render  an  initial 
decision  in  the  case. 

Pursuant  to  49  CFR  511.11.  any 
interested  person  who  desires  to 
participate  in  the  proceeding  as  a  party 
should  file  a  notice  of  intention  to 
participate  no  later  than  the  first 
prehearing  conference.  Pursuant  to  49 
CFR  511.17,  any  interested  person  who 
wishes  to  participate  as  a  nonparty 
"participant"  should  file  a  notice  of 
intention  to  participate  no  later  than  the 
commencement  of  the  hearing.  The 
rights  of  parties  and  nonparty 
participants  are  set  forth  at  49  CFR 
511.41. 

Notice  of  intention  to  participate 
should  be  filed  by  hand  delivery  or  mail 
addressed  to  Docket  Section,  Office  of 
the  Secretary,  Department  of 
Transportation,  room  4107, 400  Seventh 
Street  SW..  Washington,  DC  20590. 

Authority:  5  U.S.C  S54-557. 15  U.S.C  2008, 
49  CFR  part  511:  delegations  of  authority  at  40 
CFR  1.45(b).  1.50(f),  501A 

Issued  on  Febnuuy  15. 1991. 
Enid  Rubanstaiii. 
Complaint  Counsel. 
[PR  Doc  91-4150  Filed  2-21-91;  8:45  amj 


IDoefcet  Na  TM-OI;  Nellee  25) 

Final  PasMngw  Motor  V«Mcl«  Tlwft 
Data  for  1989 

AQCNCy:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Publication  of  final  theft  data 
for  1989. 

summary:  The  Motor  Vehicle 
Information  and  Cost  Savings  Act  (15 


U.S.C  2021  et  ueq.)  provides  that 
NHTSA  shall  publish  passenger  motor 
vehicle  theft  data  for  review  and 
comment  "immediately  upon  enactment 
of  this  title  and  periodically  thereafter." 
The  periodic  publication  of  these  theft 
data  does  not  have  any  effect  on  the 
obligations  of  regulated  parties  under 
the  Cost  Savings  Act  These  theft  data 
for  years  after  1984  serve  only  to  inform 
the  public  of  the  extent  of  the  motor 
vehicle  theft  problem.  NHTSA  has 
previously  published  1989  theft  data  for 
public  review  and  comment.  After 
evaluating  those  public  comments,  the 
agency  has  made  some  minor  changes  to 
the  previously  published  1989  data.  This 
notice  informs  the  public  of  those  minor 
changes  and  of  this  agency's  final 
calculations  of  1989  theft  data. 
FOR  nmTHER  mTORMATION  CONTACT: 
Ms.  Barbara  Gray,  Office  of  Market 
Incentives,  NHTSA.  400  Seventh  Street 
SW.,  Washington,  DC  20590.  Ms.  Gray's 
telephone  number  is  (202}  366-4808. 
•UPPLEMCNTARY  INFORMATKNC 
NHTSA's  Federal  motor  vehicle  theft 
prevention  standard  (49  CFR  part  541) 
applies  to  cars  that  are  in  lines 
designated  as  "high  theft  lines." 
Whether  a  car  line  is  a  high  theft  line 
depends,  as  required  by  the  Cost 
Savings  Act  on  the  relationship  of  the 
line's  actual  or  likely  theft  rate  to  the 
median  theft  rate  for  car  lines  in  1983 
and  1984.  Section  603(b)(3]  of  the  Cost 
Savings  Act  (15  U.S.C.  2023(b)(3))  sets 
forth  the  steps  NHTSA  had  to  follow  in 
making  its  determination  of  the  median 
theft  rate  for  1983  and  1984.  The  agency 
followed  those  steps,  published  final 
theft  data  for  the  1983  and  1984  car  lines, 
and  made  a  determination  of  the  median 
theft  rate  for  those  years.  (See  50  FR 
46668;  November  12. 1985.) 

Section  e03(b)(3)  of  the  Cost  Savings 
Act  also  provides  that  NHTSA  shall 
"periodically"  publish  theft  data  from 
later  calendar  years  for  public  review 
and  comment  These  publications  of 
theft  data  for  subsequent  model  years 
have  no  effect  on  the  determination  of 
whether  a  car  line  is  or  should  be 


subject  to  the  requirements  of  the  theft 
prevention  standard.  The  agency 
believes  that  the  reason  Congress 
directed  it  to  periodically  publish  theft 
data  for  later  years  was  to  inform  the 
public,  particularly  law  enforcement 
groups,  automobile  manufacturers,  and 
the  Congress,  of  the  extent  of  the  vehicle 
theft  problem  and  the  impact  if  any,  on 
vehicle  thefts  of  the  Federal  motor 
vehicle  theft  prevention  standard. 

To  accomplish  this  purpose,  NHTSA 
published  for  public  review  and 
comment  the  theft  rates  for  1989  on 
October  9, 1990  (55  FR  41149).  The  theft 
rates  were  based  on  information 
provided  to  NHTSA  by  the  National    . 
Crime  Information  Center  (NCIC)  of  the 
Federal  Bureau  of  Investigation  (FBI). 
The  data  were  forwarded  to  the  agency 
in  February  1990. 

NHTSA  received  one  comment  from 
American  Honda  Motor  Company,  Inc.' 
Honda  provided  the  agency  with 
updated  production  nimibers  for  their 
car  lines.  This  new  data  had  the 
following  effect  on  the  theft  rates  of 
Honda  car  lines.  The  Prelude,  formerly 
ranked  no.  8  with  a  theft  rate  (thefts/ 
production)  of  10.2409,  is  now  no.  11. 
with  a  theft  rate  of  9.4619.  The  Acura 
Integra,  ranked  no.  44  with  a  theft  rate 
of  5.8655,  remains  the  same.  The  Qvic 
formerly  ranked  no.  81,  with  a  theft  rate 
of  4.1976,  is  now  no.  115,  with  a  theft 
rate  of  2.9169.  The  Acura  Legend, 
formerly  ranked  no.  84  with  a  theft  rate 
of  4.1734,  is  now  no.  99,  with  a  theft  rate 
of  3.5017.  The  Accord,  formerly  ranked 
no.  114  with  a  theft  rate  of  2.9627,  is  now 
no.  113,  with  a  theft  rate  of  2.9407. 

The  following  list  represents  NHTSA's 
calculation  of  theft  rates  for  all  1989  car 
lines.  As  noted  above,  this  list  is  only 
intended  to  inform  the  public  of  1989 
motor  vehicle  theft  experience,  and  does 
not  have  any  effect  on  the  obligations  of 
regiilated  parties  under  the  Cost  Savings 
Act. 

Authority.  IS  U.S.C  2023;  delegation  of 
authority  at  49  CFR  1.50. 
Jerry  Ralph  Curry. 

Administrator. 


Manutocturar 


1. 

2. 
3. 

4. 
S. 

e 

7. 

a 

s. 


Ctayiisr  Corp.. 
Vo 


Toyota 

Font  Motor  Co.- 

Chryalar  Corp 

uamrfM  Motors... 
Hyundai 


Maka/MoiM  (Ina) 


Ctvyaiar  Co<x}uast.- 

CabrtoM 

Gao  Prtan 

Supra 

FordMuatMig. 

Labaron „.„_..„.., 

Chavrolat  Corvatla.. 

Excel _ 

323. „ 

PonOac  Qrand  Am.- 


TtwRs198» 


109 

147 

38 

211 
2.149 

990 

271 
1.845 

838 
2,214 


Pfoductton 

(Mto-s) 

1969 


4,953 

10,531 

2420 

17499 

189400 
90480 
24401 

181.911 
83408 

232,717 


Tbaflrata 

(igeoiiwfts 

par  1.000 

ein 
produced) 


22.0069 
13.9588 
12.7660 
11.7884 
11.3404 
10.9598 
10.8831 
10.1423 
10.0593 
9.5137 
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Manulacturar 


Make/Model  (Ine) 


Tbeflsl968 


PfotAiction 

(Mlgr-a) 

1969 


TtieW  fate 

(igesttietts 

par  1.000 

cars 
produced) 


11. 
1Z 
13. 
14. 
IS. 
IS 
17. 

ia 

19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 
41. 
42. 
43. 
44. 
45. 
48. 
47. 
48. 
49. 
50. 
51. 
52. 
53. 
54. 
55. 
56. 
57. 
58. 
59. 
60. 
81. 
62. 
63. 
84. 
65. 
66. 
67. 
88. 
69. 
70. 
71. 
72. 
73. 
74. 
75. 
78. 
77. 
78. 
79. 

sa 

81. 
82. 
83. 
84. 
85. 
86. 
87. 


Chryalar  Oorp- 


Genenl  Motors. 
Chryalar  Corp_ 


General  Motors. 
Chrysler  Corp — 
Hyundai. 


Mttaublshi. 


General  Motors. 
General  Motors. 

Alfa  Rotnao 

Isuzu. 
Porsche. 
Isuzu. 
Chrysler  Corp- 
Toyota.. 


Chrysler  Corp 

Chrysler  Corp.-~ 
General  Motors . 


MitaubisM. 
Subaru  — 


Ger>eral  Motors . 
ChrsylerCorp 

Nissan 

SuzuW 

Volkswagan 

Mazda 


Nissan.. 
Mazda.. 


General  Motors . 
General  Motors . 

Honda/ Acura 

Ford  Motor  Co.„ 
Ford  Motor  Co». 
BMW 


Qorwral  Motors. 

Ford  Motor  Co .» 

* ...    ..... 

MnSUDISni ..»___ 

Chrysler.. 


Chrysler  Corp 

Ford  Motor  Co- 
General  Motors . 
General  Motors . 


General  Motors . 
Chrysler  Corp 

Nissan 


Mercedes-Benz. 

Nissan 

Toyota- 


General  Motors. 
General  Motors. 
Ford  Motor  Co.- 

Chrysler  Corp 

General  Motors . 
Ford  Motor  Co- 
General  Motors . 
General  Motors. 
Ford  Motor  Co... 
General  Motors . 
Chrysler 


Subwu 

General  Motors . 
General  Motors. 
Ford  Motor  Co.- 
General  Motors . 
Toyota- 


General  Motors- 
Mofcedaa  Denz  .. 
GonarsI  Motors- 
Ford  Motor  Co.... 
General  Motors. 
BMW 


Prehide 

Chrystsr  New  Yorker.. 
Korniac  rwBom  ......... 

Dodge  Shadow.. 


Chevrolet  Camaro.. 
Dodge  [dynasty.. 
Sonata 


Mirage.. 
Serrtra. 
CadWac  Seville. 
Geo  Spectrum . 

Mlano ~. 

Impulae. 
911 


l-Marti 

Plymouth  Sundance 

MR2 

ISodge  Aries 

Dodge  Daytona 

Chevrolet  Cavallar... 
XJ-S.._ 


Slgma- 
Subaru. 
Pontiac  Bonneville . 

Dodge  Spirit 

240SX _ 

Swift 

Jetta.— ~ 

626/MX-6. 
Stanza...—.. 


RX-7 

Clwvrolet  Caprice.. 

Pontiac  Pansionno/ Safari  S/W. 


Fii  Ml.  '^.-  ill  ill  T.  I. 

roro  I  nufioerDira.. 

Ford  PFobe — 

3 


CwWIbc  Dootwood/DoviHo .. 

Merioir  XR4T1 

Gal«it.._ 

Eagle  ModalKon 

Plymouth  Acdaim.. 
Unooln  Town  Car.. 

Pontiac  6000 _ 

Oldsmobile  Custom  Cruisar  Wagon.. 
Pulsv.. 

Pontiac  Lemans.. 
Plymouth  Relianl. 

Maxima 

300C£ 

300ZX. 

Creeaida. 

Pontiac  Grand  Prix.. 

Geo  Me»> 

Ford  Escort/ Exp 

Dodge  Lancer.. 


OldsmobUe  Cutlass  Supreme . 

Lincoln  Marit  VII 

Oldsmobiie  98/Tourtng.. 
Chevrolet  Beretta/Corsica. 

Mercury  Cougar 

Buick  Skylarfc 

Eagle  Premier 

928 


XT/XT6 

Oldsmobile  Delta  88  Royale. 
Bukdt  Lesabre.. 
Ford  Tempo. 


Buicfc  Electra/Lssabra  Estate  Wagon.. 

Corolla/Corolla  Sport 

Buick  Skyhawk 

560SEL .. 


Meroedes-6era . 
Peugeot 


Chevrolel  Celebrity.. 

Mercury  Tracer 

OMsmobM  Cutlass  Oera.. 

6 

560SL 

405- 


822 

827 
528 
872 
924 
987 
299 
203 
^086 
185 
493 
4 

32 

44 
220 
610 

43 

371 

477 

2.260 

30 

14 
254 
624 
389 
436 

62 
355 
548 
187 

53 
808 

27 
281 
823 
1,144 
206 
952 

16 
199 

53 
377 
688 
427 

46 
145 
327 
272 
513 

12 

22 

144 

860 

227 

1,730 

14 
468 
139 
327 
1„776 
439 
281 
194 
5 

48 

630 

619 

1,469 

31 
940 

98 

25 

792 

268 

901 

8 

35 

22 


65.737 

91,478 

56.462 

76478 

106438 

115492 

34,756 

23.759 

249.026 

22487 

80.721 

494 

4473 

5,838 

30,000 

84.488 

6.145 

53494 

68411 

325,506 

4451 

^131 

38.832 

95,883 

60,223 

68.118 

9,795 

56495 

06.899 

30.544 

8.706 

136,813 

4,599 

47.907 

108.268 

201.706 

36.526 

170,903 

2478 

364S9 

9.717 

69.767 

124485 

79.749 

8.451 

27.447 

62.868 

52.448 

2.317 

4474 

28.068 

128.102 

45.000 

343.543 

^781 

94421 

28.622 

68,148 

375,030 

82417 

59490 

41468 

1,087 

10.494 

138415 

138.(a3 

242.074 

7496 

221478 

23465 

5.987 

190446 

64.578 

219.829 

1.486 

8457 

5.433 


9.4619 
9.0406 
8.9973 
S7983 
8.6863 
8.6476 
8.6028 
8.5441 
8.3766 
8.3083 
S1191 
8.0972 
7.4888 
7.4099 
7.3333 
74189 
6.9976 
6.9614 
69522 
6.9430 
6.5920 
6.5697 
6.5410 
6.5079 
6.4593 
6.4007 
6-32?*6 
6.3061 
6.2632 
6.1223 
6.0678 
5.9059 
5.6706 
5.8655 
5.7532 
5.6716 
5.6398 
5.5704 
5.5594 
5.4883 
54544 
5.4037 
5.3747 
5.3543 
5.3248 
5.2829 
54022 
5.1861 
5.1619 
5.1791 
5.1474 
5.1302 
5.0741 
5.0444 
5.0356 
5.0342 
4.9619 
4.8564 
4.7964 
4.7356 
4.7297 
4.7156 
4.7009 
4.5998 
4.5740 
4.5351 
4.4844 
4.4160 
44477 
4.2423 
4.1943 
4.1897 
4.1542 
4.1190 
4.0986 
4.0928 
4.0902 
4.0493 


7446 
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Mmufactuwr 


09.  BMW 

9a  Qcntm  Motor* 

•1.  Toyod. 

82.  Toyota. 


83.  Qwnil  Molora . 

84.  Toyola.- 


95.  Fofd  Molor  Co- 

96.  Onyatw 

87.  Ford  Motor  Co~ 
98.  GwMnI  Motors 

88.  Honda/ Acan— 

100.  mnmimOmz 

101.  Ford  Motor  Co- 

102.  Mazda. 


103.  Votvo 

104.  Qwwral  Motoi«- 
106.  Qwy«larCorp_ 
106.  ANa  Romao. 


107.  Chiyaiar  Corp . 
lOa  VoM>. 

108.  Ford  Motor  Co- 
1ia  BMW.. 
111.  Jiouar.. 


112.  ChryttwCorp. 

113.  Honda.. 

114.  Maroadaa  Darg.. 

115.  Honda.. 

116.  Marcadaa  Dam. 

117.  Paugaol- 


118.  Votkawagan. 
118.  Marcadaa  Barg, 

120.  Ford  Motor  Co.. 

121.  Ford  Motor  Co- 

122.  Marcadaa^Sanz. 
123. 

124.  Qanarai  Motors. 

125.  Marcadei  Dant- 

126.  Yugo. 


127.  Ovyalar  Corp 

128.  OwyaiarCorp-... 

128.  SAAB 

13a  Ganaral  Motors. 

131.  V0«¥O 

I3i  SAAB 

133.  Farrail 

134.  Oiawlau 


135.  Qanarai  Motors. 

136.  Qanarai  Motors. 

137.  Ford  Motor  Co._ 

138.  Audi 

139.  Porscha 

J40  Subwu 

141.  QwyalarCorp. 

142.  Chryalar  Corp 

143.  AudL 

144.  Ford  Motor  Co— 

145.  SttfVig 

146.  Canard  Motors. 

147.  Vokswagan 

148  Ctvyaiar  Corp  _ 

148.  ChryiiarCorp 

150.  Ganaral  Motors. 

151.  Farrari 

152.  MHsubMN 

153. 


154.  Rola-noyca/Banttay . 

155.  Aaton  Mwlin 

156.  Farran 

157.  Aaton  Mwik) 

158.  Lotus 

158.  Rola.Aoyc«/Banflay. 

160.  Qanarai  Motors 

161   ManraB 

16a  Farrart 

163. 
164. 


Maka/Modal  (Una) 


Buick  Elaclra.. 

Camy 

Taroal 

Buick  Canluiy . 
Galea 


Ford  FaaUva.. 

Eagia  SumnM... 


Marcury  Topaz.. 
Bulcfc  Ragal 

180O/e" 

Maroay  Sabla.. 

829 

780- 


OMamoMa  Toronado  Brougham . 
Qwysiar  Fiftti  Avanua. 
SpidarVaioca2000. 


Oodga  Onwil.. 
740/760 -...- 

I   ^_.^_^^^    ^n  nail  ■■ia»l 

xm"Z '. 


Ptymouth  HofftEon..«. 

riCOOt^ 

300SE : 

CMC 

300E 


505 

FOK 

300SEL „ 

Marcury  Grand  Marquia- 

Ford  Tauruf 

420SeL 

2eoe _ 

Buick  Raatta 

560SEC 

GV/GVX/GVL/GVS 

Plymoum  Cott/Colt  Vista.. 

Oodga  Colt/Cott  Vista 

8000 

CadHlac  EMorado 

240  DL/GL 

900 

328 .»..............— ...»...fc....... 


Charada 

Cadillac  Brougham 

Buick  Riviara 

Ford  LTD/Crown  Victoria.. 
80/90 


Justy 

Plymouth  Qran  Fury 

ChryslarTC... 
100/200.. 
Marfcur  Scorpto.. 


Starling  825/827 
OWamobita  CuUaas  Calaia 

Goil/GTi...„ _. 

Chryaiar  Lateron  GTS. 
Oodga  Oiptomat. 
Ponliac  SuntM 


SlvarSpirit/SavarSpur. 
Satoort/Vanlaga/Volanto . 


Esprttrrurtio.. 
Comicha/Contlnanl^Mutanna . 


430. 


340 

300TE. 

228  __. 


Thafts1989 


43 
306 

1..053 
486 
557 
228 

275 

88 

338 

288 

184 

51 

408 

72 

6 

32 

48 

6 

133 

154 

173 

48 

32 

124 

1,027 

22 

689 

52 

7 

108 

12 

348 

1.,013 

22 

IS 

18 

S 

2 

106 

111 

21 

71 

88 

51 

1 

35 

83 

44 

224 

8 

6 

40 

7 

S 

15 

7 

4 

111 

22 

3 

3 

45 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 


Production 

(Mfgr-s) 

1968 


10,885 

78,008 

27^308 

127.067 

146,886 

81,868 

74,884 

27,151 

83,828 

83,815 

55,402 

14.898 

118,218 

21,422 

1,785 

8,588 

14,523 

1,527 

41,371 

48,783 

55,153 

15.712 

10,508 

4,164 

348,241 

7.530 

236.212 

18,264 

2.471 

38,511 

4,268 

127,365 

371.115 

8.191 

5.646 

6.895 

1.836 

800 

42.426 

45.715 

8,864 

30,273 

43,237 

22,567 

448 

15,812 

38,353 

20,341 

106,785 

5.036 

3,684 

24,841 

4,487 

3,764 

12,181 

5,815 

3„532 

105,281 

25,146 

5,405 

5,707 

105,884 

251 

158 

32 

664 

48 

208 

17 

800 

766 

3,162 

25 

117 

2,484 

12 


Thaftrata 

(19e9l^afta 

par  1.000 

cars 
produoad) 


3.9504 
3.8700 
3.8669 
3.8242 
3.7921 
3.6954 
3.6670 
3.6463 
3.6023 
3.5512 
3.5017 
3.4230 
3.4223 
3.3610 
3.3426 
3.3340 
3.3051 
3.2744 
3.2148 
3.1581 
3.1367 
3.0550 
3.0453 
3.0123 
2.9407 
2.9216 
2.9169 
2.8471 
2.8329 
2.8304 
2.8116 
2.7323 
2.7296 
2.6859 
2.6567 
2.6106 
2.5826 
2.5000 
2.4965 
2.4281 
2.3691 
2.3453 
2.2897 
2.2599 
2.2272 
2.2135 
2.1641 
2.1631 
2.0977 
1.7871 
1.6287 
1.6102 
1.5601 
1.3284 
1.2304 
1.1834 
1.1325 
1.0542 
0.8749 
0.5550 
0.5257 
0.4248 
0.0000 

aoooo 
aoooo 
aoooo 

0.0000 

aoooo 

0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 

aoooo 
aoooo 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  February  13. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
8ubmission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Departmental  Offices 

OMB  Number  1505-0106. 

Form  number  TD  F  90-22.34  and  TD  F 
90-22.34  (Supplemental). 

Type  of  review:  Revision. 

Titles:  Information  for  Importers  of 
Goods  From  Iran,  Iranian  Transactions 
Regulations. 

Description:  Submission  of 
information  will  provide  the  Office  of 
Foreign  Assets  Control  with  information 
to  be  used  in  administering  and 
enforcing  the  trade  sanctions  on  goods 
of  Iranian  origin. 


Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Non-profit  institutions. 

Estimated  number  of  respondents: 
600. 

Estimated  burden  hours  per  response: 
?  hours. 

Frequency  of  response:  On  occasion. 

Estimated  total  reporting  burden: 
1,200  hours. 

Clearance  officer:  Lois  K.  Holland 
(202)  566-6579,  Departmental  Offices, 
room  3171,  Treasury  Annex,  1500 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

OMB  reviewer  Milo  Simderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 
Departijiental  Reports,  Management  Officer. 

(FR  Doc.  91-4167  Filed  2-21-91;  8:45am] 

BILUNQ  CODE  4S10-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  February  14, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 


calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Aimex, 
1500  Peimsylvania  Avenue.  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  number  1545-0202. 

Form  numbers:  5310  and  6088. 

Type  o/flei'/eiv.- Revision. 

Title:  Application  for  Determination 
Upon  Termination;  Distributable 
Benefits  From  Employee  Pension  Benefit 
Plans. 

Description:  Employers  who  have 
qualified  deferred  compensation  plans 
can  take  an  income  tax  deduction  for 
contributions  to  their  plans.  IRS  uses  the 
data  on  Forms  5310  and  6088  to 
determine  whether  a  plan  still  qualifies 
and  whether  there  is  any  discrimination 
in  benefits. 

Respondents:  Businesses  or  other  for 
profit.  Small  businesses  or 
organizations. 

Estimated  number  of  respondents: 
30,000. 

Estimated  burden  hours  per  response/ 
recordkeeping: 


1 

Form  5310 

Form  6088 

1 

Recordkeeping „ 

62  hrs    25  mins 

Learning  atxjut  tha  law  or  the  form 

Preparing,  copying,  assembling,  and  sending  the  form  to  IRS „ 

6  hre.,  39  mins 

51  mins. 

Frequency  of  response:  On  occasion. 

Estimated  total  recordkeeping/ 
reporting  burden:  1.229,250  hours. 

Clearance  officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OMB  reviewer  Milo  Sunderhauf  (202) 
395-6880.  Officer  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  91-4168  Filed  2-20-91;  8:45  am] 
.  BILUNQ  CODE  4«3e-01-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 


Date:  February  14, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  9&-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 


Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  number  1545-0957. 

Form  number  8508. 

Type  of  review:  Extension. 

Title:  Request  for  Waiver  From  Filing 
Information  Returns  on  Magnetic  Media. 

Description:  Certain  filers  of 
information  returns  are  required  by  law 
to  file  on  magnetic  media.  In  some 
instances,  waivers  from  this  requirement 
are  necessary  and  justified.  Form  8508  is 
submitted  by  the  filer  and  provides 
information  on  which  IRS  will  base  its 
waiver  determination. 


(FR  Do&  91-4181  Filed  2-21-01;  8:45  am] 
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Respondents:  State  or  local 
governments.  Farms.  Businesses  or  other 
for-profit.  Federal  agencies  or 
employees.  Non-profit  institutions,  Small 
businesses  or  organizations. 

Estimated  number  of  respondents: 

5,ooa 

Estimated  burden  hours  per  response: 
45  minutes. 

Frequency  of  Response:  On  occasioa 

Estimated  total  reporting  burden: 
9,750  hours. 

Clearance  officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  reviewer  Milo  Sunderfaauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holknd. 


Pub«c  mfocmttlon  Collection 
Requlremenle  Submitted  to  OMB  for 
Review 

Date:  February  14.  IWl. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-^11.  Copies  of  the 
Bubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 


TitJe:  Notice  of  Merger.  Consolidation 
or  Transfer  of  Plan  Assets  or  Liabilities; 
Notice  of  Separate  line  of  Business. 

Description:  Plan  administrators  are 
required  to  notify  IRS  of  any  plan 
mergers,  consolidations,  or  transfers  of 
plan  assets  or  liabilities  to  another  plan. 
Employers  are  required  to  notify  IRS  of 
separate  lines  of  business  for  their 
deferred  compensation  plans.  Form 
5310-A  Is  used  to  make  these 
notifications. 

Respondents:  Business  or  other  for-' 
profit.  Small  businesses  or 
organizations. 

Estimated  number  of  respondents/ 
recordkeepers:  15,000. 

Estimated  burden  hours  per 
respondent/recordkeeper 


DepartmentaJ  Reports,  Management  Officer. 
[PR  Doc.  n-4iag  Filed  a-21-ei:  8:45  am] 
MJJNa  OOOK  4SM-S1-M 

OMB  number  New. 

Form  number  IRS  Form  5310-A. 

Type  of  review:  New  collection. 

Form  5310-A  Pwt 
1 

Form  5310-A  P«t 

n 

niLuiJtiiiuiiij 

5  hra..  16  mm    — 

47  mm 

SS  «*>„ _.. 

1  hr^  40  min. 

12mln. 

14  min. 

Frequency  of  response:  On  occasion. 

Estimated  total  reporting/ 
recordkeeping  burden:  125,550  houra. 

Clearance  officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service. 
room  5571, 1111  Constitution  Avenue 
NW.,  Washington.  DC  20224. 

OMB  reviewer.  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20603. 
Lob  K.  HoUttid, 

DepartnmntaJ  Reports.  Managanent  Officer. 
[FR  Doc  91-4170  Filed  2-21-01;  8:45  am] 


Office  of  Ttvift  Ihipefyfilon 

George  Washington  Ssvings  and  Loan 
Association,  inci;  Notice  of 
Appointment  of  flecelver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section  5 
(dK2XA)  of  the  Home  Owners'  Loan  Act 
of  1933,  as  amended  by  section  301  of 
the  Financial  Institutions  Reform. 
Recovery  and  Enforcement  Act  ci  19681 
the  Office  of  Thrift  Sopervisioo  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  George 
Washington  Savings  and  Loan 
Association,  Inc.,  Jonesborough, 


Tennessee,  OTS  No.  7542,  on  December 
27, 1991. 

Dated:  Febmory  12.  im. 

By  the  Office  of  Thrift  Supervision. 
Nadina  Y.  Washington. 
Corporate  Secretary. 
[FR  Do&  91-4159  Filed  2-21-91;  8:45  am] 


[AC-3;  OTS  Na  0003] 

Muncie  Federal  Savings  snd  Loan 
AssociaMoo.  Ilunde,  Indtene;  Fhisl 
Action;  Approval  of  Conversion 
AppOcstlon. 

Notice  is  hereby  given  that  on 
February  12, 1991.  the  Office  of  the  Chief 
Counsel,  Office  of  Thrift  Supervision, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Muncie 
Federal  Savings  and  Loan  Association. 
Muncie.  Indiana,  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Infomiati<m  Services  Division.  Office  of 
Thrift  Supervision.  1776  G  Street  NW.. 
Washington.  DC  20552.  and  District 
Director,  Office  of  Thrift  Supervision  of 
Indianapolia.  8250  Woodfiekl  Crossing 
Boulevard.  Indianapolis,  Indiana  46240. 

Dated  Febniaiy  13, 1991. 


By  the  Office  of  Thrift  Supervision. 
Nadina  Y.  Waahinfton. 
Corporate  Secretary. 
[FR  Doc.  91-4160  Filed  2-21-91;  8:45  am] 
MLLMQ  coos  trao-ei-M 


UNITEO  STATES  INFORMATION 
AGENCY 

Cutturaily  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pivsuant  to  the  authority 
vested  in  me  by  the  Act  of  October  19, 
1965  (79  Stat  985.  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-^  of  June  27, 
1965  (50  FR  27393,  July  2, 1965),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "Catherine  the 
Great"  (see  list '),  imported  from  abroad 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  a  loan  agreement 


>  A  copy  of  this  lUt  may  be  obtained  by 
contacting  Ma.  Lorie ).  Nierenbaig  of  the  Office  of 
the  General  Counael  of  USIA.  The  telephone 
number  la  202/61»-e975,  and  the  addreaa  ia  \i&. 
Information  Agency,  301  Fourth  Street  SW,,  room 
700.  Washington.  DC  20547. 
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with  the  foreign  lender.  I  also  determine 
that  the  temporary  exhibition  or  display 
of  the  listed  exhibit  objects  at  the 
Memphis  Cook  Convention  Center, 
Memphis,  Tennessee,  beginning  on  or 
about  April  10, 1991,  to  on  or  about 
September  30, 1991,  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  February  20, 1991. 
R.  Wallace  Stuart, 
Acting  General  Counsel. 
[FR  Doc.  91-4374  Filed  2-21-91;  8:45  am] 
BILUNQ  CODE  ttaO-OI-M 


74S0 


Sunshine  Act  Meetings 


F«d«nl  RagiBtor 

Vol.  58,  h4o.  36 
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This  MCtion  o(  the  FEDERAL  REGISTER 
contains  noticM  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b<e)(3). 


raOCMAl.  OCROSrriNSURANCt 
COMMMATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b],  notice  is  hereby  given  that 
at  2.-03  pan.  on  Tuesday,  February  19, 
1991,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  probable  failure  of 
certain  insured  banlis. 

Recommends  tiona  concerning 
administrative  enforcement  proceedings. 

Request  for  review  of  a  previous  denial  of  a 
bank's  request  for  relief  from  reimbursement 
under  the  Truth  In  Lending  Simplification  and 
Reform  Act 

In  calling  the  meeting,  the  Boanl 
determined,  on  motion  of  Director  C  C 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  In  by  Vice 
Chairman  Andrew  C.  Hove,  Jr.,  Director 
T.  Timothy  Ryan,  Jr.  (Office  of  Thrift 
Supervision),  and  Chairman  L  William 
Seidman.  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public,  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
Interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4).  (c)(8), 
(c)(8).  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 


"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4).  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street  N.W.,  Washington.  DC. 

Dated:  February  20, 1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Do&  91-4385  Filed  2-20-91: 1:28  pm] 
MLLMO  COOC  S714-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

OOVERNORS 

TIME  AND  date:  10:00  a.m.,  Wednesday, 

February  27. 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
N.W.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting 

Dated-  February  li,  1991. 
(FR  Doc  91-4312  Filed  2-19-91: 4:28  pm] 
MJJNQ  coot  U10-S1-M 


resolution  trust  corporation 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Board  of  Directors  of  the  Resolution 
Trust  Corporation  will  meet  in  open 
session  beginning  at  2:00  pjn.  on 
Tuesday,  February  26, 1991  to  consider 
the  following  matters: 
SUMMARY  AGENDA: 

A.  Memorandum  re: 
Quarterly  Report  of  Actions  Taken  Under 
Delegated  Authority  by  the  Resolution 
Trust  Corporation  Committee  on 
Management  and  Disposition  of  Assets 
and  Resolution  Trust  Corporation  Senior 
Committee  on  Management  and 
Disposition  of  Assets.  July  1, 1990 — 
September  30, 1990. 

DISCUSSION  AGENDA: 

A.  Memorandum  re: 

Policy  for  the  disposition  of  cooperative 
and  condominium  imits  subject  to  state 
or  local  rent  or  securities  regulation. 

B.  Memorandum  re: 

1990  Sales  Goals  and  Activity. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
N.W..  Washington,  D.C. 

Requests  for  further  infonnation 
concerning  the  meeting  may  be  directed 
to  Mr.  John  M.  Buckley,  Jr.,  Executive 
Secretary  of  the  Resolution  Trust 
Corporation,  at  (202)  416-7282. 

Dated:  February  19, 1991. 
Resolution  Trust  Corporation. 
John  M.  Buckley,  Jr., 
Executive  Secretary. 
(FR  Doc.  91-4333  Filed  2-20-91: 10:46  am] 

MXmO  coot  S714-ei-M 


February  22,  1991 


Part  II 

Department  of 
Justice 

Office  of  the  Attorney  General 

28  CFR  Part  36 

Nondiscrimination  on  the  Basis  of 
DisabOity  by  PubHc  Accommodations  and 
in  Commercial  Facilities;  Proposed  Rule 
and  Hearings 


BEST  COPY  AVAiLABL 


74B2 
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DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

MCFRPartae 

(A.aOrdwNa  1472-91] 

Nondiacrimlnatlon  On  TTie  Baaie  of 
DIaabillty  By  PubNc  Accommodatlona 
And  In  Comfflerdai  Facilitiea 

AOCNCY:  Department  of  Justice. 
action:  Notice  of  proposed  rulemaking. 

•UMMAHY;  This  proposed  rule 
implements  title  III  of  the  Americans 
with  Disabilities  Act,  Public  Law  101- 
336,  which  prohibits  discrimination  on 
the  basis  of  disability  by  private  entities 
in  places  of  public  accommodation, 
requires  that  all  new  places  of  public 
accommodation  and  commercial 
facilities  be  designed  and  constructed  so 
as  to  be  readily  accessible  to  and  usable 
by  persons  with  disabilities,  and 
requires  that  examinations  or  courses 
related  to  licensing  or  certification  for 
professional  and  trade  purposes  be 
accessible  to  persons  with  disabilities. 

DATIS:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  April  23, 1991. 
Whenever  possible,  conunents  should 
refer  to  specific  sections  in  the  proposed 
regulation.  Comments  that  are  received 
after  the  closing  date  will  be  considered 
to  the  extent  practicable. 
AOONCSSCS:  Comments  should  be  sent 
to:  John  L  Wodatch,  Office  on  the 
Americans  with  Disabilities  Act  Civil 
Rights  Division.  U.S.  Department  of 
Justice,  Rulemaking  Docket  003,  P.O. 
Box  75087,  Washington.  DC  20013. 

Comments  received  will  be  available 
for  public  inspection  in  room  854  of  the 
HOLC  Building,  320  First  Street.  NW.. 
Washington.  DC  from  9  a.m.  to  5  p.m., 
Monday  through  Friday,  except  legal 
holidays,  from  March  6, 1991  until  the 
Department  publishes  this  rule  in  final 
form.  Persons  who  need  assistance  to 
review  the  comments  will  be  provided 
with  appropriate  aids  such  as  readers  or 
print  magnifiers. 

Copies  of  this  notice  of  proposed 
rulemaking  are  available  in  the 
following  alternate  formats:  large  print. 
Braille,  electronic  file  on  computer  disk, 
and  audio-tape.  Copies  may  be  obtained 
from  the  Office  on  the  Americans  with 
Disabilities  Act  at  (202)  514-0301  (Voice) 
or  (202)  514-0381  (TDD).  The  notice  of 
proposed  rulemaking  is  also  available 
on  electronic  bulletin  board  at  (202)  514- 
6193.  These  telephone  numbers  are  not 
toll-free  numbers. 

PON  FiNrmm  mrmmatwn  contact: 

John  Wodatch.  Office  on  the  Americans 


with  Disabilities  Act  and  Stewart  B. 
Oneglia,  Chief,  Coordination  and 
Review  Section,  Civil  Rights  Division. 
U.S.  Department  of  Justice,  and  Janet 
Blizard.  Irene  Bowen,  Philip  Breen, 
Merrily  Friedlander,  and  Sara 
Kaltenbom.  attorneys  in  the 
Coordination  and  Review  Section.  Civil 
Rights  Division,  U.S.  Department  of 
Justice,  Washington.  DC  20530,  may  be 
contacted  through  the  Division's  ADA 
Information  Line  at  (202)  514-0301 
(Voice),  (202)  514-0381  (TDD),  or  (202) 
514-0383  (TDD).  These  telephone 
numbers  are  not  toll-free  numbers. 
SUWtCMCNTARV  INTOIMNATION:  The 
landmark  Americans  with  Disabilities 
Act  ("ADA"  or  "the  Act"),  enacted  on 
July  28, 1990,  provides  comprehensive 
civil  rights  protections  to  individuals 
with  disabilities  in  the  areas  of 
employment,  public  acconunodations. 
State  and  local  government  services, 
and  telecommunications. 

The  legislation  was  originally 
developed  by  the  National  Council  on 
Disability,  an  independent  Federal 
agency  that  reviews  and  makes 
recommendations  concerning  Federal 
laws,  programs,  and  policies  affecting 
individuals  with  disabilities.  In  its  1986 
study,  'Toward  Independence,"  the 
National  Council  on  Disability 
recognized  the  inadequacy  of  the 
existing,  limited  patchwork  of 
protections  for  individuals  %vith 
disabilities,  and  recommended  the 
enactment  of  a  comprehensive  civil 
rights  law  requiring  equal  opportunity 
for  individuals  with  disabilities 
throughout  American  life.  Although  the 
100th  Congress  did  not  act  on  the 
legislation,  which  was  first  introduced  in 
1988,  then- Vice-President  George  Bush 
endorsed  the  concept  of  comprehensive 
disability  rights  legislation  during  his 
presidential  campaign  and  became  a 
dedicated  advocate  of  the  ADA. 

The  ADA  was  reintroduced  in 
modified  form  in  May  1989  for 
consideration  by  the  101st  Congress.  In 
June  1989,  Attorney  General  Dick 
Thomburgh.  in  testimony  before  the 
Senate  Committee  on  Labor  and  Human 
Resources,  reiterated  the  Bush 
Administration's  support  for  the  ADA 
and  suggested  changes  in  the  proposed 
legislation.  After  extensive  negotiations 
between  Senate  sponsors  and  the 
Administration,  the  Senate  passed  an 
amended  version  of  the  ADA  on 
September  7, 1989,  by  a  vote  of  76-8. 

In  the  House,  jurisdiction  over  the 
ADA  was  divided  among  four 
committees,  each  of  which  conducted 
extensive  hearings  and  issued  detailed 
committee  reports:  the  Committee  on 
Education  and  Labor,  the  Committee  on 


the  Judiciary,  the  Committee  on  Public 
Works  and  Transportation,  and  the 
Committee  on  Energy  and  Commerce. 
On  October  12, 1989,  the  Attorney 
General  testified  in  favor  of  the 
legislation  before  the  Committee  on  the 
Judiciary.  The  Civil  Rights  Division,  on 
February  22, 1990,  provided  testimony  to 
the  Committee  on  Small  Business,  which 
although  technically  without  jurisdiction 
over  the  bill,  conducted  hearings  on  the 
legislation's  impact  on  small  business. 

After  extensive  committee 
consideration  and  floor  debate,  the 
House  of  Representatives  passed  an 
amended  version  of  the  Senate  bill  on 
May  22. 1990,  by  a  vote  of  403-20.  After 
resolving  their  di^erences  in  conference, 
the  Senate  and  House  took  final  action 
on  the  bill — the  House  passing  it  by  a 
vote  of  377-28  on  July  12, 1990.  and  the 
Senate,  a  day  later,  by  a  vote  of  91-6. 
The  ADA  was  enacted  into  law  with  the 
President's  signature  at  a  White  House 
ceremony  on  July  26, 1990. 

The  Americans  with  Disabilities  Act 
givea  to  individuals  with  disabilities 
civil  rights  protections  with  respect  to 
discrimination  that  are  parallel  to  those 
provided  to  individuals  on  the  basis  of 
race,  color,  national  origin,  sex.  and 
religion.  It  combines  in  its  own  unique 
formula  elements  drawn  principally 
from  two  key  civil  rights  statutes — the 
Civil  Rights  Act  of  1964  and  title  V  of  the 
Rehabilitation  Act  of  1973.  The  ADA 
generally  employs  the  framework  of 
titles  n  (42  U.S.C  2000a  to  2000a-6)  and 
Vn  (42  U.S.C  2000e  to  2000e-16)  of  the 
Civil  Rights  Act  of  1964  for  coverage  and 
enforcement  and  the  terms  and  concepts 
of  section  504  of  the  Rehabilitation  Act 
of  1973  (29  U.S.C.  794)  for  what 
constitutes  discrimination. 

The  proposed  rule  establishes 
standards  and  procedures  for  the 
implementation  of  title  III  of  the  Act 
which  addresses  discrimination  by 
private  entities  in  places  of  public 
accommodation,  commercial  facilities, 
and  certain  examinations  and  courses. 
The  careful  consideration  Congress  gave 
tiUe  III  is  reflected  in  the  detailed 
statutory  provisions  and  the  expansive 
reports  of  the  Senate  Committee  on 
Labor  and  Human  Resources  and  the 
House  Committees  on  the  Judiciary,  and 
Education  and  Labor.  The  proposed  rule 
follows  closely  the  language  of  the  Act 
and  supplements  it  where  appropriate 
with  material  from  the  reports  of  the 
House  committees.  The  text  of  the 
proposed  rule  and  preamble  draw 
heavily  on  the  rich  source  of  interpretive 
material  found  in  the  committee  reports. 
In  some  instances,  portions  of  the 
conunittee  reports  have  been 
incorporated  verbatim  into  the  preamble 
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of  Ihe  yoposed  rde.  The  proposed  mle 
also  in  aonie  erees  reaches  beyond 
isstiet  eqtiarely  addressed  by  (he  statute 
or  the  committee  reports  in  order  to 
pro^ride  oseM  goidance  to  those 
b«nineMes  and  o^er  private  entities 
that  must  comply  «ri^  title  TH. 

The  {irepoeed  nde  is  organized  into 
six  sul^Mils.  Subpart  A,  "General," 
includes  the  porpoee  aod  application 
sections,  describes  dw  relationship  of 
the  Act  to  oHMr  laws,  ami  defines  key 
terms  used  in  the  regulation. 

Subpart  B.  "Ganend  Requirements," 
contains  material  denved  from  what  tlte 
statute  calis  die  "General  Rule."  and  the 
"General  ft-ohitiitinai,"  in  sections  302(a) 
and  302(W)(1).  respectively,  of  the  Act. 
Topics  addressed  by  this  n^part 
include  diacriausMtory  denials  of  access 
or  partidpatioB.  landlord  and  tenant 
obligations,  the  provision  of  unequal 
benefits,  indirect  diaciimination  throng 
contracting,  the  participation  of 
individttals  with  diaebUities  ia  the  xnost 
Integrated  setting  appropriate  to  tbeir 
needs,  and  diiscrimination  resulting  from 
assaciatioa  with  individuals  %vith 
disabilities.  Sabpart  B  also  contains  a 
number  of  "miscellaneous"  provisions 
derived  from  tide  V  of  the  Act  that 
involve  issues  each  as  retaliation  and 
coercion  for  assarting  ADA  rights,  iUegal 
drug  use,  insurance,  and  restrictions  on 
smoking  ia  places  of  public 
accommodation.  Finally,  subpart  B 
contains  additional  general  provisions 
regarding  direct  threats  to  health  or 
safety,  maintenance  of  accessible 
features  of  facilities  and  equipment  and 
the  coverage  of  places  of  public 
accommodatian  located  in  private 
residences. 

Subpart  C,  "Specific  Requirements." 
addresses  the  "Specific  Prohibitions"  in 
section  302(bn2)  of  the  Act  Included  in 
this  subpart  are  topics  such  as 
discriminatory  eligibility  criteria; 
reasonable  modifications  in  policies, 
practices  or  procedures;  auxiliary  aids; 
the  readily  achievable  removal  of 
barriers  and  alternatives  to  barrier 
removal;  the  extent  to  which  inventories 
of  accessible  or  special  goods  are 
required:  seating  in  assembly  areas;  die 
purchase  of  fmiilure  and  equipment; 
and  transportation  provided  by  private 
entities  not  primarily  engaged  in  the 
business  of  transporting  people.  Subpart 
C  also  incorporates  the  requiieiiieuts  of 
section  309  of  title  HI  relating  to 
examinations  and  com'ses. 

Subpart  D,  "New  Constmction  and 
Alteralions,"  aeta  fbrdi  the  requirements 
fornewoonstraction  and  alterations 
based  on  aectien  303  of  d>e  Act.  It 
addsessee  sudi  issues  ae  what  facilities 
are  covered  by  tfae  new  construction 
requirements  what  an  alteration  is,  the 


application  of  die  elevator  exception, 
the  path  of  travel  obUgations  resulting 
horn  an  aiSentiaB  to  a  priaiary  function 
area,  and  tfae  appiicalian  of  sitesstM80 
requirements  to  historic  builitings  and 
facilities. 

Subpart  £.  "Enforcement"  descr&es 
the  Act's  title  III  enforcement 
prooedures.  including  private  actions,  as 
well  as  investi^atioDS  and  litigatiaD 
conducted  by  die  Attorney  General 

Subpsrt  F.  't:ettification  of  State 
Laws  or  Local  Building  Codes," 
establishes  procedures  for  the 
certifkatioo  of  State  or  local  building 
accessibility  ordinances  that  meet  or 
exceed  tha  new  construction  and 
alterations  zequirements  of  the  ADA. 

The  sectioa-by-section  analysis  of  the 
proposed  rule  explaias  in  detail  the 
provisions  of  eadi  of  these  subparts. 

The  Attorney  General  is  also 
preparing  a  protposed  rule  for  the 
implementation  and  enforcement  of  title 
II  of  the  Act  which  generally  will 
extend  the  lumdiscrimination  mandate 
of  section  504  of  the  Rehabilitation  Act 
of  1973,  as  amended  (29  U.S.C.  794) 
(prohibiting  discrimination  against 
otherwise  qualified  individuals  with 
handicaps  oa  the  basis  of  handicap  in 
federally  assisted  programs),  to  all  (he 
operations  of  units  of  State  and  local 
government  regardless  of  whether  they 
receive  Federal  financial  assistance.  The 
tide  n  nde,  which  will  appear  separatdy 
in  the  Federal  Itegister,  will  address  the 
operations  of  State  and  local 
government  other  than  those  involving 
public  transportation  systems. 

Trtle  B  requirements  for  public 
transportation  wiH  be  contained  in 
regulations  to  be  issued  by  the 
Department  of  Transportation.  Among 
these  requirements  is  a  mandate  that 
new  public  transit  and  rail  vehicles  be 
accessible  to  individuals  widi 
disabibties.  T^e  DOT  regulations  will 
also  contain  accessibility  requirements 
for  both  existing  and  new  transit 
stations  and  terminals  under  title  H,  as 
well  as  for  vehicles  operated  by  private 
entities  under  tide  m. 

Tide  I  of  the  Act  prohibits 
discrimination  against  qualified 
individuals  with  disabiHttes  in 
emi^oyment  practices.  Its  core 
requirement  is  diat  emplojrers  make 
reasonable  accoaunodation  to  tfae 
known  physical  or  mental  limitations  of 
a  qualified  applicant  or  employee, 
unless  die  accommodation  wonld 
impose  an  undue  hardship  <hi  die 
employer.  Tlie  employment 
requirements  wnH  extend  widely 
througheat  die  private  eector.  ERectfve 
July  16,  lBi2,  title  1  will  cover  employers 
widi  2S  ermwe  employees;  end  on  July 
26, 1994,  coverage  wifi  be  extended  to 


employers  with  15  or  more  employees. 
The  Equal  Employment  Opportunity 
Commission  will  issue  a  proposed 
regulation  for  the  implementation  of  tide 
I. 

Finally,  die  Federal  Communications 
Commission  will  be  issuing  legulations 
to  implement  title  IV  of  the  ADA.  which 
ref  uires  telephone  companies  to 

establish  trfnrnmnwinirflti^pff  lelsy 

services,  these  relay  services  will 
enable  two-way  communication 
between  an  individual  who  mbm  a  TDD 
(telecommunications  device  lor  the  deaf) 
or  another  aonvoice  terminal  device  and 
an  individual  who  uses  a  staxuiard 
telephone. 

Other  recendy  enacted  kgislatien  will 
fadUtate  complianoe  with  the  ADA.  As 
amended  in  1680,  the  Internal  Revenue 
Code  allows  s  deduction  of  up  to  ftSjOOO 
per  year  ior  enpenses  aasocieted  with 
the  removal  of  qualified  architectural 
and  transportetioo  barriers.  The  1980 
amendment  also  permits  eligible  sasaU 
businesses  to  receive  a  tax  credit  for 
'  certain  costs  of  compliance  with  the 
ADA.  An  eligible  small  business  is  one 
whose  gross  receipts  do  not  exceed 
$U)00.000  or  whose  workforoe  does  not 
consist  of  more  than  30  full-tiaie 
workers.  Qualifying  businesses  laay 
daim  a  credit  of  np  to  50  percent  of 
eligible  access  expenditures  distexoeed 
$250  but  do  not  exceed  $10.25a 
Examples  of  ehgible  access 
eatpenditnres  todode  die  necessary  and 
reasonable  costs  of  removing  barriers, 
providii^  auxiliary  aids,  and  acqairing 
or  modifying  eqmpment  or  devices. 

In  addition,  the  Communications  Ad 
of  1834  has  been  amended  by  the 
Television  Decoder  Circuitry  Ad  of 
1990,  IHiblic  Law  101-431,  to  require  as 
of  )uly  1, 1903,  that  all  televisions  widi 
screens  of  13"  or  wider  have  built  in 
decoder  circaitry  for  displaying  closed 
captions.  This  new  law  will  eventueny 
lessen  dependence  on  the  use  of 
portoble  decoders  in  achieving 
compliance  with  the  aoxiliary  aids 
requirements  of  the  proposed  rule. 

Secdon-By-Section  Analysis 

Subpart  A — General 

Section  3S.101    Puipose. 

Sedion  36.101  stL'tes  the  purpose  of 
the  proposed  role,  which  is  to  effectuate 
tide  in  of  the  Americans  with 
Disabilities  Ad  of  1990.  This  title 
prohibits  discrimination  on  the  basis  :'f 
disability  by  pnbbc  accommodations 
and  requires  places  of  public 
accommodation  and  commercial 
fadHttes  to  be  designed,  constnictr  1, 
and  altered  in  compliance  with  Ihr 
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accessibility  standards  established  by 
this  part. 

Section  36.102    Application. 

Section  36.102  specifies  the  range  of 
entities  and  facilities  that  have 
obligations  under  the  proposed  rule.  The 
rule  applies  to  any  public 
accommodation  or  conunercial  facility 
as  those  terms  are  defined  in  {  36.104.  It 
also  applies,  in  accordance  with  section 
309  of  the  ADA,  to  private  entities  that 
offer  examinations  or  courses  related  to 
applications,  licensing,  certiHcation,  or 
credentialing  for  secondary  or 
postsecondary  education,  professional, 
or  trade  purposes. 

As  defined  in  $  36.104,  a  public 
accommodation  is  a  private  entity  that 
owns,  leases  or  leases  to,  or  operates  a 
place  of  public  accommodation.  Section 
36.102(b)(2)  emphasizes  that  the  general 
and  specific  public  accommodations 
requirements  of  subparts  B  and  C 
obligate  a  public  accommodation  only 
with  respect  to  the  operations  of  a  place 
of  public  accommodation.  This 
distinction  is  drawn  in  recognition  of  the 
fact  that  a  private  entity  that  meets  the 
regulatory  definition  of  public 
accommodation  could  also  own,  lease  or 
lease  to,  or  operate  facilities  that  are  not 
places  of  public  accommodation.  The 
proposed  rule  would  exceed  the  reach  of 
the  ADA  if  it  were  to  apply  the  public 
accommodations  requirements  of 
subparts  B  and  C  to  the  operations  of  a 
private  entity  that  do  not  involve  a  place 
of  public  accommodation.  Similarly, 
9  36.102(b)(3)  provides  that  the  new 
construction  and  alterations 
requirements  of  subpart  D  obligate  a 
public  accommodation  only  with  respect 
to  facilities  used  as,  or  designed  or 
constructed  for  use  as,  places  of  public 
accommodation  or  commercial  facilities. 

On  the  other  hand,  as  mandated  by 
the  ADA  and  reflected  in  {  36.102(c),  the 
new  construction  and  alterations 
requirements  of  subpart  D  apply  to  a 
commercial  facility  whether  or  not  the 
facihty  is  a  place  of  public 
accommodation,  or  is  owned,  leased, 
leased  to,  or  operated  by  a  public 
accommodation. 

Section  36.102(e)  states  that  the 
proposed  rule  does  not  apply  to  any 
private  club,  religious  entity,  or  public 
entity.  Each  of  these  terms  is  defined  in 
S  36.104.  The  exclusion  of  private  clubs 
and  religious  entities  is  derived  from 
section  307  of  the  ADA;  and  the 
exclusion  of  public  entities  is  based  on 
the  statutory  definition  of  public 
accommodation  in  section  301(7)  of  the 
ADA,  which  excludes  entities  other  than 
private  entities  from  coverage  under  title 
in  of  the  ADA. 


Section  36.103    Relationship  to  other 
laws. 

Section  36.103  is  derived  from  9  501 
(a)  and  (b)  of  the  ADA.  Paragraph  (a) 
provides  that,  except  as  otherwise 
specifically  provided  by  this  part,  the 
ADA  is  not  intended  to  apply  lesser 
standards  than  are  required  under  title 
V  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C  790-794),  or  the 
regulations  implementing  that  title.  The 
standards  of  title  V  of  the  Rehabilitation 
Act  apply  for  purposes  of  the  ADA  to 
the  extent  that  the  ADA  has  not 
explicitly  adopted  a  different  standard 
than  title  V.  Where  the  ADA  explicitly 
provides  a  different  standard  from 
section  504,  the  ADA  standard  applies 
to  the  ADA,  but  not  to  section  504.  For 
example,  section  504  requires  that  all 
federally  assisted  programs  and 
activities  be  readily  accessible  to  and 
usable  by  individuals  with  handicaps, 
even  if  major  structural  alterations  are 
necessary  to  make  a  program  accessible. 
The  ADA,  in  contrast  only  requires 
alterations  to  existing  facilities  if  the 
modiHcations  are  "readily  achievable," 
that  is,  able  to  be  accomplished  easily 
and  without  much  difficulty  or  expense. 
An  entity  that  is  covered  under  both 
section  504  and  the  ADA  is  still  required 
to  meet  the  "program  accessibility" 
standard  in  order  to  comply  with  section 
504,  but  would  not  be  in  violation  of  the 
ADA  unless  it  failed  to  make  "readily 
achievable"  modifications.  On  the  other 
hand,  an  entity  covered  by  the  ADA  is 
required  to  make  "readily  achievable" 
modifications  even  if  the  program  can 
be  made  accessible  without  any 
architectural  modifications.  Thus,  an 
entity  covered  by  both  section  504  and 
the  ADA  must  meet  both  the  "program 
accessibility"  requirement  and  the 
"readily  achievable"  requirement. 

Paragraph  (b)  makes  explicit  that  the 
proposed  rule  does  not  affect  the 
obligation  of  recipients  of  Federal 
financial  assistance  to  comply  with  the 
requirements  imposed  under  section  504 
of  the  Rehabilitation  Act  of  1973. 

Paragraph  (c)  makes  clear  that 
Congress  did  not  intend  to  displace  any 
of  the  rights  or  remedies  provided  by 
other  Federal  laws  or  other  State  laws 
(including  State  common  law)  that 
provide  greater  or  equal  protection  to 
individuals  with  disabilities.  A  plaintiff 
may  choose  to  pursue  claims  under  a 
State  law  that  does  not  confer  greater 
substantive  rights,  or  even  confers  fewer 
substantive  rights,  if  the  alleged 
violation  i»  protected  under  the 
alternative  law  and  the  remedies  are 
greater.  For  example,  a  person  with  a 
physical  disability  could  seek  damages 
under  a  State  law  that  allows 


compensatory  and  punitive  damages  for 
discrimination  on  the  basis  of  physical 
disability,  but  that  does  not  allow  them 
on  the  basis  of  mental  disability.  In  that 
situation,  the  State  law  would  provide 
narrower  coverage,  by  excluding  mental 
disabilities,  but  broader  remedies,  and 
an  individual  covered  by  both  laws 
could  choose  to  bring  an  action  imder 
both  laws.  Moreover,  State  tort  claims 
confer  greater  remedies  and  are  not 
preempted  by  the  ADA.  A  plaintiff  may 
join  a  State  tort  claim  to  a  case  brought 
under  the  ADA.  In  such  a  case,  the 
plaintiff  must,  of  course,  prove  all  the 
elements  of  the  State  tort  claim  in  order 
to  prevail  under  that  cause  of  action. 

Because  the  ADA  itself  allows 
exclusion  of  clients  and  customers  who 
pose  a  direct  threat  to  the  health  or 
safety  of  others  in  a  place  of  public 
accommodation  (as  "direct  threat"  is 
defined  in  section  302(b)(3)  of  the  Act),  a 
State  public  health  law  that  guards 
against  such  threats,  but  that  does  not 
discriminate  against  people  with 
disabihties,  would  be  a  law  providing 
protection  equal  to  that  provided  by  the 
ADA  and  hence  would  not  be 
preempted  by  the  ADA. 

Section  36.104    Definitions 

Act.  T^e  word  "Act"  is  used  in  the 
regulation  to  refer  to  the  Americans  with 
Disabilities  Act  of  1990.  Public  Law  101- 
336,  which  is  also  referred  to  as  the 
"ADA." 

Commerce.  The  definition  of 
"commerce"  is  identical  to  the  statutory  ' 
definition  provided  in  section  301(1)  of 
the  ADA.  It  means  travel  trade,  traffic, 
commerce,  transportation,  or 
communication  among  the  several 
States,  between  any  foreign  country  or 
any  territory  or  possession  and  any 
State,  or  between  points  in  the  same 
State  but  through  another  State  or 
foreign  country.  Commerce  is  defined  in 
the  same  manner  as  in  title  II  of  the  Civil 
Rights  Act  of  1964,  which  prohibits 
racial  discrimination  in  public 
accommodations. 

The  term  "commerce"  is  used  in  the 
definition  of  "place  of  public 
accommodation."  According  to  that 
definition,  one  of  the  criteria  that  an 
entity  must  meet  before  it  can  be 
considered  a  place  of  public 
accommodation  is  that  its  operations 
affect  commerce.  The  term  "commerce" 
is  similarly  used  in  the  definition  of 
"commercial  facility." 

The  use  of  the  phrase  "operations 
affect  commerce"  applies  the  full  scope 
of  coverage  of  the  Commerce  Clause  of 
the  Constitution  in  enforcing  the  ADA.    ' 
The  Constitution  gives  Congress  broad 
authority  to  regulate  interstate 
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commerce,  including  the  activity  of  local 
business  enterprises  (e.g.,  a  physician's 
office,  a  neighborhood  restaurant,  a 
laundromat,  or  a  bakery)  that  affect 
interstate  commerce  through  the 
purchase  or  sale  of  products 
manufactured  in  other  States,  or  by 
providing  services  to  individuals  from 
other  States.  Because  of  the  integrated 
nature  of  the  national  economy,  the 
ADA  and  this  proposed  rule  will  have 
extremely  broad  application. 

Commercial  facilities  are  those 
facilities  that  are  intended  for 
nonresidential  use  by  a  private  entity 
and  whose  operations  affect  commerce. 
As  explained  under  "New  construction," 
the  new  construction  and  alteration 
requirements  of  subpart  D  of  the 
proposed  rule  apply  to  all  commercial 
facilities,  whether  or  not  they  are  places 
of  public  accommodation.  Those 
commercial  facilities  that  are  not  places 
of  public  accommodation  are  not  subject 
to  the  requirements  of  subparts  B  and  C 
(e.g.,  those  requirements  concerning 
auxiliary  aids  and  general 
nondiscrimination  provisions). 

Congress  recognized  that  the 
employees  within  commercial  facilities 
would  generally  be  protected  under  title 
I  (employment)  of  the  Act.  However,  as 
the  House  Committee  on  Education  and 
Labor  pointed  out.  "[t]o  the  extent  that 
new  facilities  are  built  in  a  manner  that 
make[s]  them  accessible  to  all 
individuals,  including  potential 
employees,  there  will  be  less  of  a  need 
for  individual  employers  to  engage  in 
reasonable  accommodations  for 
particular  employees."  H.R.  Rep.  No. 
485, 101st  Cong..  2d  Sess.,  pt.  2,  at  117 
(1990)  [hereinafter  "Education  and  Labor 
report").  While  employers  of  fewer  than 
15  employees  are  not  covered  by  title  I's 
employment  discrimination  provisions, 
there  is  no  such  limitation  with  respect 
to  new  construction  covered  under  title 
in.  Congress  chose  not  to  so  limit  the 
new  construction  provisions  because  of 
its  desire  for  a  uniform  requirement  of 
accessibiUty  in  new  construction, 
because  accessibility  can  be 
accomplished  easily  in  the  design  and 
construction  stage,  and  because  future 
expansion  of  a  business  or  sale  or  lease 
of  the  property  to  a  larger  employer  or  to 
a  business  that  is  a  place  of  public 
accommodation  is  always  a  possibility. 

The  term  "commercial  facilities"  is 
not  intended  to  be  defined  by  dictionary 
or  common  industry  definitions. 
Included  in  this  category  are  factories, 
warehouses,  office  buildings,  and  other 
buildings  in  which  employment  may 
occur.  The  phrase,  "whose  operations 
affect  commerce."  is  to  be  read  broadly, 
to  include  all  types  of  activities  reached 


under  the  commerce  clause  of  the 
Constitution. 

Privately  operated  airports  are  also 
included  in  the  category  of  commercial 
facilities.  They  are  not,  however,  places 
of  public  accommodation  because  they 
are  not  terminals  used  for  "specified 
public  transportation."  (Transportation 
by  aircraft  is  specifically  excluded  *■  jm 
the  statutory  definition  of  "specifieo 
public  transportation.")  Thus,  privately 
operated  airports  are  subject  to  the  new 
construction  and  alteration 
requirements  of  this  rule  (subpart  D)  but 
not  to  subparts  B  and  C. 

The  statute's  definition  of 
"commercial  facilities"  specifically 
includes  only  facilities  "tiiat  are 
intended  for  nonresidential  use"  and 
specifically  exempts  those  facilities  that 
are  covered  or  expressly  exempted  from 
coverage  under  the  Fair  Housing  Act  of 
1968,  as  amended  (42  U.S.C.  3601-3631). 
Places  of  lodging  (e.g.,  hotels  and  inns, 
primarily  intended  for  transitory  stays) 
are  designated  as  places  of  public 
accommodation.  Places  used  for  longer 
stays  (e.g.,  residential  hotels)  are  not 
considered  "commercial  facilities" 
because  they  are  residential  facilities. 
Thus  the  nontransitory,  residential 
portions  of  a  facility  would  not  be 
subject  to  any  requirements  of  title  III, 
including  the  new  construction  and 
alteration  requirements,  because  they 
are  neither  a  place  of  public 
accommodation  nor  a  nonresidential 
facility.  They  would  be  subject  to  the 
Fair  Housing  Act  which  imposes 
nondiscrimination  requirements 
(including  specific  requirements  for  new 
construction  of  certain  residential 
facilities)  on  "dwellings,"  which  are 
buildings  or  portions  of  buildings  used 
as  residences. 

Current  illegal  use  of  drugs.  The 
phrase  "current  illegal  use  of  drugs"  is 
used  in  9  36.209.  Its  meaning  is 
discussed  in  the  preamble  for  that 
section. 

Disability.  The  definition  of  the  term 
"disabiUty"  is  comparable  to  the 
definition  of  the  term  "individual  with 
handicaps"  in  section  7(8)(B)  of  the 
Rehabilitation  Act  of  1973  and  section 
802(h)  of  the  Fair  Housing  Act.  The 
Education  and  Labor  Committee  report 
makes  clear  that  the  analysis  of  the  term 
"individual  with  handicaps"  by  the 
Department  of  Health,  Education,  and 
Welfare  in  its  regulations  implementing 
section  504  (42  FR  22685  (May  4, 1977)) 
and  the  analysis  by  the  Department  of 
Housing  and  Urban  Development  in  its 
regulations  implementing  the  Fair 
Housing  Amendments  Act  of  1988  (54  FR 
3232  (Jan.  23, 1989))  should  also  apply 


fully  to  the  term  "disability."  Education 
and  Labor  r'eport  at  50. 

The  use  of  the  term  "disability" 
instead  of  "handicap"  and  the  term 
"individual  with  a  disability"  instead  of 
"individual  with  handicaps"  represents 
an  effort  by  the  Congress  to  make  use  of 
up-to-date,  currently  accepted 
terminology.  The  terminology  applied  to 
individuals  with  disabilities  is  a  very 
significant  and  sensitive  issue.  As  with 
racial  and  ethnic  terms,  the  choice  of 
words  to  describe  a  person  with  a 
disability  is  overlaid  with  stereotypes, 
patronizing  attitudes,  and  other 
emotional  connotations.  Many 
individuals  with  disabilities,  and 
organizations  representing  such 
individuals,  object  to  the  use  of  such 
terms  as  "handicapped  person"  or  "the 
handicapped."  In  other  recent 
legislation.  Congress  also  recognized 
this  shift  in  terminology,  e.g.,  by 
changing  the  name  of  the  National 
Council  on  the  Handicapped  to  the 
National  Council  on  Disability  (Pub.  L 
100-630). 

In  enacting  the  Americans  with 
Disabilities  Act  Congress  concluded 
that  it  was  important  for  the  current 
legislation  to  use  terminology  most  in 
line  with  the  sensibilities  of  most 
Americans  with  disabilities.  No  change 
in  definition  or  substance  is  intended 
nor  should  be  attributed  to  this  change 
in  phraseology. 

The  term  "disability"  means,  with 
respect  to  an  individual — 

(A)  A  permanent  or  temporary 
physical  or  mental  impairment  that 
substantially  limits  one  or  more  of  the 
major  life  activities  of  such  individual; 

(B)  A  record  of  such  an  impairment;  or 

(C)  Being  regarded  as  having  such  an 
impairment. 

If  an  individual  meets  any  one  of 
these  three  tests,  he  or  she  is  considered 
to  be  an  individual  wi\h  a  disability  for 
purposes  of  coverage  under  the 
Americans  with  Disabilities  Act. 

Congress  adopted  this  same  basic 
definition  of  "disability,"  first  used  in 
the  Rehabilitation  Act  of  1973  and  in  the 
Fair  Housing  Amendments  Act  of  1988, 
for  a  number  of  reasons.  It  has  worked 
well  since  it  was  adopted  in  1974.  There 
is  a  substantial  body  of  administrative 
interpretation  and  judicial  precedent  on 
this  definition.  Finally,  it  would  not  be 
possible  to  guarantee 
comprehensiveness  by  providing  a  list 
of  specific  disabilities,  especially 
because  new  disorders  may  be 
recognized  in  the  future,  as  they  have 
since  the  definition  was  first  established 
in  1974. 
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Test  A — ^A  physical  or  mental 
impalnnent  that  substantiedly  limits  one 
or  more  of  the  major  life  activities  of 
such  individnal 

PhyaicaJ  or  mental  impairmeitL  Under 
the  first  test  an  individual  must  have  • 
physical  or  mental  impairment  As 
explained  in  paragraph  (l)(i]  of  the 
definition,  "impairment"  means  any 
physiological  disorder  or  condition, 
cosmetic  disfigurement  or  anatomical 
loss  a^ecting  one  or  more  of  the 
foUowing  body  systems:  neurological: 
musculoskeletal;  special  sense  organs; 
respiratory,  including  speech  organs; 
cardiovascular  reproductive;  digestive; 
genitourinary;  hemic  and  lymphatic; 
skin;  cmd  endocrine.  It  also  means  any 
mental  or  psychological  disorder,  sudi 
as  mental  retardation,  organic  brain 
syndrome,  emotional  or  mental  illness, 
and  specific  learning  disabilities.  This  is 
the  hst  used  m  the  regulations  for 
section  504  of  the  Rehabilitation  Act  of 
1973  (see.  e.g..  45  CFR  M.3(jM2)fi)). 

It  is  not  possible  to  inclnde  a  list  of  all 
the  speciHc  conditions,  contagious  and 
noncontagious  diseases,  or  infectitms 
that  would  constitute  physical  or  mental 
impairments  because  of  the  difHculty  of 
ensuring  the  comprehensiveness  of  sudi 
a  list  particularly  in  light  of  the  fact  that 
new  disorders  may  develop  in  the 
future.  However,  the  list  of  examples  in 
paragraph  (l)(iii)  of  the  definition 
includes:  orthopedic  visual  speech  and 
hearing  impairments;  cerebral  palsy; 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  specific  learning  disabilities. 
HTV  disease,  tubercnlosis.  drug 
addiction,  and  alcoholism. 

Tl»e  examples  of  ''physical  or  mental 
taBpainnents"  in  paragraph  (1}(iii)  are 
the  same  as  those  contaijaed  in  many 
section  504  regulations,  except  for  the 
addition  of  the  phrase  "contagious  and 
noncontagious"  to  describe  the  types  of 
diseases  and  conditions  included,  and 
the  addition  of  "HIV  disease"  and 
"tuberculosis"  to  the  list  of  examples. 
These  additions  are  based  on  the  ADA 
committee  reports,  caselaw.  and  official 
legal  opinions  interpreting  section  504. 
In  School  Board  of  Nassau  County  v. 
Arline.  480  US.  273  (1987).  a  case 
involving  an  individual  with 
tuberculosis,  the  Supreme  Court  held 
that  people  with  contagious  diseases  are 
entitled  to  the  protections  afforded  by 
section  504.  Following  the  Arli'ne 
decision,  this  Department's  Office  of 
Legal  Counsel  issued  a  legal  opinion 
that  concluded  that  symptomatic  HTV 
disease  is  an  Impairment  that 
substantially  limits  a  major  life  activity; 
therefore  It  has  been  included  in  the 


definition  of  disability  under  this  part 
The  opinion  also  concluded  that 
asymptomatic  HIV  disease  is  an 
impairment  which  may  substantially 
limit  a  major  life  activity  either  because 
of  its  actual  effect  on  the  individual  with 
HTV  disease  or  because  the  reactions  of 
other  people  to  individuals  with  HTV 
disease  cause  such  individuals  to  be 
treated  as  thou^  they  are  disabled.  See 
Memorandum  from  Douglas  W.  Kmiec. 
Acting  Assistant  Attorney  General. 
Office  of  Legal  Counsel,  Department  of 
justice,  to  Arthur  B.  Culvahouse,  Jr.. 
COimsel  to  die  President  (Sept.  27, 1988), 
reprinted  in  Hearings  on  S.  933,  the 
Americans  with  Disabilities  Act  Before 
the  Subcooun.  on  the  Handicapped  of 
the  Senate  Comm.  on  Labor  and  Human 
Resources,  101st  Cong.,  1st  Sess.  340 
(1989). 

Paragraph  (l)(iv)  of  the  definition 
states  that  the  phrase  "physical  or 
mental  impairment"  does  not  inchide 
homosexuality  or  bisexuality.  These 
conditions  "were  never  considered 
impairments  onder  other  Federal 
disability  laws.  Section  511(a)  of  the 
statute  makes  clear  tfiat  tiiey  are 
likewise  not  to  be  considered 
impairments  under  the  Americans  with 
Disabilities  Act 

Physical  or  mental  impairment  does 
not  include  simple  physical 
characteristics,  such  as  bhie  eyes  or 
black  hair.  Nor  does  it  include 
environmental,  cultural,  economic,  or 
other  disadvantages,  such  as  having  a 
prison  record,  or  being  poor.  Nor  is  age  a 
disability.  However.  ■  person  who  has 
these  characteristics  and  also  has  a 
physical  or  mental  impairment  may  be 
considered  as  having  a  disability  for 
purposes  of  the  Americans  with 
Disabilities  Act  based  on  the 
impairment 

Substantial  limitation  of  a  major  li^ 
activity.  Lhider  Test  A.  the  impairment 
must  be  one  that  "substantially  limits  a 
major  life  activity."  Major  life  activities 
include  such  things  as  caring  for  one's 
self,  performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working.  For  example,  a 
person  who  is  paraplegic  is  substantiaDy 
limited  in  the  major  life  activity  of 
walking,  a  person  who  is  blind  is 
substantially  limited  in  the  major  life 
activity  of  seeing,  and  a  person  who  is 
mentally  retarded  is  substantially 
limited  in  the  major  life  activity  of 
learning. 

A  person  is  considered  an  individual 
with  a  disability  for  purposes  of  Test  A. 
the  first  prong  of  the  definition,  when 
the  individual's  important  life  activities 
are  restricted  as  to  the  conditions. 
manner,  or  duration  under  which  they 


can  be  performed  in  comparison  to  most 
people.  A  person  with  a  minor,  trivial 
impairment,  such  as  a  simple  infected 
finger,  is  not  impaired  in  a  major  life 
activity.  A  person  who  can  walk  for  10 
miles  continuously  is  not  substantially 
limited  in  walking  merely  because  on 
the  eleventh  mile,  he  or  she  be^ns  to 
experience  pain,  because  most  people 
would  not  be  able  to  walk  eleven  miles 
without  experiouung  some  discomfort 

An  impairment  is  not  necessarily 
excluded  from  the  definition  of 
"disability"  simply  because  it  is 
temporary.  The  duration,  or  e)qpected 
duration,  of  an  impairment  is.  however, 
one  factor  that  may  properly  be 
considered  in  determining  whether  the 
impairment  substantially  limits  a  major 
life  activity.  Temporary  impairments, 
such  as  a  broken  leg,  are  not  commonly 
regarded  as  disabilities,  but  in  rare 
circumstances  the  degree  of  the 
limitation  and  its  expected  duration  may 
be  substantial  Similariy.  obesity  rarely 
results  in  a  substantial  lunitation  on  a 
major  life  activity.  It  must  be 
emphasized  that  each  case  involving  a 
determination  of  substantial  limitation 
must  be  evaluated  on  its  own  merits. 

The  question  of  whether  a  person  has 
a  disability  should  be  assessed  without 
regard  to  the  availability  of  mitigating 
measures,  such  as  reasonable 
accommodations  or  auxiliary  aids.  For 
example,  a  person  who  is  hud  of 
hearing  is  substantially  limited  in  the 
major  life  activity  oi  hearing,  even 
though  the  loss  may  be  improved 
through  the  use  of  a  hearing  aid. 
Likewise,  persons  with  impairments, 
such  as  epilepsy  or  diabetes,  that 
substantially  limit  a  major  life  activity, 
are  covered  under  the  first  prong  of  the 
definition  of  disabOity.  even  if  the 
eHiects  of  the  impairment  are  controlled 
by  medication. 

Test  B — A  record  of  snd)  an  impairment 

This  test  is  intended  to  cover  those 
who  have  a  record  of  an  impairment  As 
explained  in  paragraph  (3)  of  the 
proposed  rule's  definition  of  disability, 
this  includes  a  person  who  has  a  history 
of  an  impairment  that  substantially 
limited  a  major  life  activity,  such  as 
someone  who  has  recovered  from  an 
impairment  It  also  includes  persons 
who  have  been  misclassified  as  having 
an  impairment 

This  provision  is  included  in  the 
definition  in  part  to  protect  individuals 
who  have  recovered  from  a  physical  or 
mental  impairment  that  previously 
substantially  limited  thejn  in  a  major  life 
activity.  Discrimination  on  the  basis  of 
such  a  past  impairment  is  prohibited. 
Ftequently  occurring  examples  of  the 
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first  group  (those  who  have  a  history  of 
an  impairment)  are  persons  with 
histories  of  mental  or  emotional  illness, 
heart  disease,  or  cancer;  examples  of  the 
second  group  (those  who  have  been 
misclassified  as  having  an  impairment) 
are  persons  who  have  been 
misclassified  as  having  mental 
retardation  or  mental  illness. 

Test  C — Being  regarded  as  having  such 
an  impairment 

This  test  as  contained  in  paragraph 
(4)  of  the  definition,  is  intended  to  cover 
persons  who  are  treated  by  a  private 
entity  or  public  accommodation  as 
having  a  physical  or  mental  impairment 
that  substantially  limits  a  major  life 
activity.  It  applies  when  a  person  is 
treated  as  if  he  or  she  has  an 
impairment  that  substantially  limits  a 
major  life  activity,  regardless  of  whether 
that  person  has  an  impairment. 

The  Americans  with  Disabilities  Act 
uses  the  same  "regarded  as"  test  set 
forth  in  the  regulations  implementing 
section  504  of  the  Rehabilitation  Act. 
See.  e.g..  28  CFR  42.540(k)(2)(iv),  which 
provides: 

(iv)  "Is  regarded  as  having  an  impairment" 
means  (A)  Has  a  physical  or  mental 
impairment  that  does  not  substantially  limit 
major  life  activities  but  that  is  treated  by  a 
recipient  as  constituting  such  a  limitation;  (B) 
Has  a  physical  or  mental  impairment  that 
substantially  limits  major  life  activities  only 
as  a  result  of  the  attitudes  of  others  toward 
such  impairment;  or  (C)  Has  none  of  the 
impairments  defined  in  paragraph  (k)(2)(i)  of 
this  section  but  is  treated  by  a  recipient  as 
having  such  an  impairment. 

The  perception  of  the  private  entity  or 
public  accommodation  is  a  key  element 
of  this  test  A  person  who  perceives 
himself  or  herself  to  have  an 
impairment  but  does  not  have  an 
impairment,  and  is  not  treated  as  if  he  or 
she  has  an  impairment  is  not  protected 
under  this  test  A  person  would  be 
covered  under  this  test  if  a  restaurant 
refused  to  serve  that  person  because  of 
a  fear  of  "negative  reactions"  of  others 
to  that  person.  A  person  would  also  be 
covered  if  a  public  accommodation 
refused  to  serve  a  patron  because  it 
perceived  that  the  patron  had  an 
impairment  that  limited  his  or  her 
enjoyment  of  the  goods  or  services  being 
offered. 

For  example,  severe  bum  victims 
often  face  discrimination  in  community 
activities,  resulting  in  substantial 
limitation  of  major  life  activities.  These 
persons  would  be  covered  under  this 
test  based  on  the  attitudes  of  others 
towards  the  impairment,  even  if  the 
victims  did  not  view  themselves  as 
"impaired". 


The  rationale  for  this  third  test  as 
used  in  the  Rehabilitation  Act  of  1973, 
was  articulated  by  the  Supreme  Court  in 
Arline,  480  U.S.  273  (1987).  The  Court 
noted  that,  although  an  individual  may 
have  an  impairment  that  does  not  in  fact 
substantially  limit  a  major  life  activity, 
the  reaction  of  others  may  prove  just  as 
disabling.  "Such  an  impairment  might 
not  diminish  a  person's  physical  or 
mental  capabilities,  but  could 
nevertheless  substantially  limit  that 
person's  ability  to  work  as  a  result  of 
the  negative  reactions  of  others  to  the 
impairment."  Id.  at  283.  The  Court 
concluded  that,  by  including  this  test  in 
the  Rehabilitation  Act's  definition, 
"Congress  acknowledged  that  society's 
accumulated  myths  and  fears  about 
disabihty  and  disease  are  as 
handicapping  as  are  the  physical 
limitations  that  flow  from  actual 
impairment"  Id.  at  284. 

Thus,  a  person  who  is  not  allowed 
into  a  public  accommodation  because  of 
the  myths,  fears,  and  stereotypes 
associated  with  disabilities  would  be 
covered  under  this  third  test  whether  or 
not  the  person's  physical  or  mental 
condition  would  be  considered  a 
disability  under  the  first  or  second  test 
in  the  definition. 

If  a  person  is  refused  admittance  on 
the  basis  of  an  actual  or  perceived 
physical  or  mental  condition,  and  the 
public  accommodation  can  articulate  no 
legitimate  reason  for  the  refusal  (such  as 
failure  to  meet  eligibility  criteria],  a 
perceived  concern  about  admitting 
persons  with  disabilities  could  be 
inferred  and  the  individual  would 
qualify  for  coverage  under  the  "regarded 
as"  test  A  person  who  is  covered 
because  of  being  regarded  as  having  an 
impairment  is  not  required  to  show  that 
the  public  accommodation's  perception 
is  inaccurate  (e.g.,  that  he  will  be 
accepted  by  others,  or  that  insurance 
rates  will  not  increase)  in  order  to  be 
admitted  to  the  public  accommodation. 

Paragraph  (5)  of  the  definition  lists 
certain  conditions  that  are  not  included 
within  the  definition  of  "disability."  The 
excluded  conditions  are:  transvestism, 
transsexualism,  pedophilia, 
exhibitionism,  voyeurism,  gender 
identify  disorders  not  resulting  from 
physical  impairments,  other  sexual 
behavior  disorders,  compulsive 
gambling,  kleptomania,  pyromania,  and 
psychoactive  substance  use  disorders 
resulting  from  current  illegal  use  of 
drugs.  Unlike  homosexuality  and 
bisexuality,  which  are  not  considered 
impairments  under  either  the  Americans 
with  Disabilities  Act  (see  the  definition 
of  "disability,"  paragraph  (l)(iv))  or 
section  504.  the  conditions  listed  in 
paragraph  (5),  except  for  transvestism. 


are  not  necessarily  excluded  as 
impairments  under  section  504. 
(Transvestism  was  excluded  from  the 
definition  of  disability  for  section  504  by 
the  Fair  Housing  Amendments  Act  of 
1988.  Pub.  L.  100-430,  §  6(b]).  The  phrase 
"current  illegal  use  of  drugs"  used  in  this 
definition  is  explained  in  the  preamble 
to  section  36.209. 

Drug.  The  definition  of  the  term 
"drug"  is  taken  from  section  510(d)(2]  of 
tiieADA. 

Facility.  "Facility"  means  all  or  any 
portion  of  buildings,  structures,  sites, 
complexes,  equipment,  roads,  walks, 
passageways,  parking  lots,  or  other  real 
or  personal  property,  including  the  site 
where  the  building,  property,  structure, 
or  equipment  is  located.  Senate  and 
House  committee  reports  made  clear 
that  the  definition  of  facility  was  drawn 
from  the  definition  of  facility  in  the 
current  Federal  regulations 
implementing  section  504  of  the 
Rehabilitation  Act  (Education  and  Labor 
report  at  114).  It  includes  both  indoor 
and  outdoor  areas  where  human- 
constructed  improvements,  structures, 
equipment,  or  property  have  been  added 
to  the  natural  environment.  The 
definition  from  the  section  504 
regulations  has  been  changed  only  to 
the  extent  necessary  to  comply  with  the 
Act  and  this  part.  The  term  "rolling 
stock  or  other  conveyances"  has  been 
deleted  from  the  definition  of  facility 
because  vehicles  are  not  included  in  the 
concept  of  facility  under  this  part 
Requirements  pertaining  to  accessible 
transportation  services  provided  by 
places  of  public  accommodation  are 
included  in  S  36.311  of  this  part 
standards  pertaining  to  accessible 
vehicles  will  be  issued  by  the  Secretary 
of  Transportation  pursuant  to  section 
306  of  the  Act,  and  will  be  codified  at  49 
CFR  part  37.  The  definition  only 
includes  the  site  over  which  the  private 
entify  may  exercise  control  or  on  which 
a  place  of  public  accommodation  or  a 
commercial  facility  is  located.  It  does 
not  include,  for  example,  adjacent  roads 
or  walks  controlled  by  a  public  entity 
that  is  not  subject  to  this  part  (Public 
entities  are  subject  to  the  requirements 
of  titie  II  of  the  Act,  and  the 
implementing  regulations  that  will  be 
codified  at  28  CFR  part  35.) 

Illegal  use  of  drugs.  The  definition  of 
"illegal  use  of  drugs"  is  taken  from 
section  510(d)(1)  of  the  Act  and  clarifies 
that  the  term  includes  the  illegal  use  of 
one  or  more  drugs. 

Individual  with  a  disability  means  a 
person  who  has  a  disabilify  but  does  not 
include  an  individual  who  is  currently 
illegally  using  drugs,  when  the  public 
accommodation  acts  on  the  basis  of 
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such  uae.  The  phrase  "current  illegal  use 
of  drugs"  Is  explained  in  the  preamble  to 
136.209. 

Place  of  public  accommodatioiL  The 
term  "place  of  public  accommodation** 
is  an  adaptatioa  of  the  statutory 
definition  of  "public  accommodation"  in 
section  301(7)  of  the  ADA  and  appears 
as  an  element  of  the  proposed 
regulatory  definition  of  public 
accommoidation.  The  proposed  rule 
defines  "place  of  pubUc 
accommodation"  as  a  facility,  operated 
by  a  private  entity,  whose  operations 
affect  commerce  and  fall  within  at  least 
one  of  12  specified  categories.  The  term 
"public  accommodation,"  on  the  other 
hand.  Is  reserved  by  the  proposed  rule 
for  the  private  entity  that  owns,  leases 
(or  leases  to],  or  operates  a  place  of 
public  accommodation.  It  is  the  public 
accommodation,  and  not  the  place  of 
pubUc  accommodation,  that  is  subject  to 
the  regulation's  nondiscrimination 
requirements.  Placing  the  obligation  not 
to  discriminate  on  the  public 
accommodation,  as  defined  in  the 
proposed  rule,  is  consistent  with  section 
302(a)  of  the  ADA,  which  places  the 
obligation  not  to  discriminate  on  any 
person  who  owns,  leases  (or  leases  to), 
or  operates  a  place  of  public 
accommodation. 

Facibties  operated  by  government 
agencies  or  other  public  entities  as 
defined  in  this  section  do  not  qualify  as 
places  of  public  accommodation.  The 
actions  of  public  entities  are  governed 
by  title  n  of  the  ADA  and  will  be  subject 
to  regulatians  issued  by  the  Department 
of  Justice  under  that  tide.  The  receipt  of 
government  assistance  by  a  private 
entity  does  not  by  itself  preclude  a 
facility  from  being  considered  as  a  place 
of  public  accommodatioiL 

The  definition  of  place  of  public 
accommodation  incorporates  the  12 
categories  of  facilities  represented  in  the 
statutory  definition  of  public 
accommodation  in  section  301(7)  of  the 
ADA: 

1.  Places  of  lodging. 

2.  Establishments  serving  food  or 
drink. 

3.  Places  of  exhibition  or 
entertainment 

4.  Places  of  public  gathering. 

5.  Sales  or  rental  establishments. 

6.  Service  establishments. 

7.  Stations  used  for  specified  public 
transportation. 

8.  Places  of  public  display  or 
collection. 

9.  Places  of  recreation. 

10.  Places  of  education. 

11.  Social  service  center 
establishments. 

12.  Places  of  exercise  or  recreation. 


In  order  to  be  a  place  of  public 
accommodation,  •  facility  must  be 
operated  by  a  private  entity,  its 
operations  must  affect  commerce,  and  it 
must  fall  within  one  of  these  12 
categories.  While  the  list  of  categories  ia 
exhaustive,  the  representative  examples 
of  facilities  within  each  category  are 
not  Within  each  category  only  a  few 
examples  are  given.  The  category  of 
sales  or  rental  establishments,  for 
instance,  would  include  an  innumerable 
array  of  facilities  that  would  sweep  far 
beyond  the  few  examples  given  in  the 
regulation.  For  example,  other  retail  or 
wholesale  establishments  sdling  or 
renting  items,  such  as  bookstores, 
videotape  rental  stores,  pet  stores,  and 
jewelry  stores  would  also  be  covered 
under  this  category,  even  though  they 
are  not  specifically  listed. 

Even  if  a  facility  does  not  fall  within 
one  of  the  12  categories,  and  therefore 
does  not  qualify  as  a  place  of  public 
accommodation,  it  still  may  be  a 
commercial  facility  as  defined  in 
S  36.104  and  subject  to  the  new 
construction  and  alterations 
requirements  of  subpart  D. 

The  category  "places  of  lodging"  does 
not  include  residential  facilities.  For 
example,  in  a  large  hotel  that  has  a 
residential  apartment  wing,  the 
residential  wing  would  be  covered 
under  the  Fair  Housing  Act  but  not  by 
the  ADA.  The  nonresidential 
accommodations  in  the  rest  of  the  hotel 
would  be  a  place  of  public 
accommodation  under  this  regulation. 

Facilities  that  offer  housing  on  a 
transient  or  institutional  basis  may  be 
considered  places  of  public 
accommodation,  if  they  fall  within  one 
of  the  12  categories  and  otherwise  meet 
the  requirements  of  the  definition.  For 
example,  hospitals  fall  under  the 
category  of  service  establishment  and 
homeless  shelters  are  classified  as 
social  service  center  establishments. 

A  private  home,  by  itselt  does  not  fall 
within  any  of  the  12  categories. 
However,  it  can  be  covered  as  a  place  of 
public  accommodation  to  the  extent  that 
it  is  used  as  a  facility  that  would  fall 
within  one  of  the  12  categories.  For 
example,  if  a  professional  office  of  a 
dentist  doctor,  or  psychologist  is 
located  in  a  private  home,  the  porticm  of 
the  home  dedicated  to  office  use 
(including  areas  used  both  for  the 
residence  and  the  office,  e.g.,  the 
entrance  to  the  home)  would  be 
considered  a  place  of  public 
accommodation.  Public 
accommodations  located  in  residential 
facilities  are  specifically  addressed  in 
8  36.207. 

If  a  tour  of  a  commercial  facility  that 
is  not  otherwise  a  place  of  public 


accommodation,  such  as,  for  example,  a 
factory  at  •  movie  studio  production  set 
is  open  to  the  general  public,  the  route 
followed  by  the  tour  is  a  place  of  public 
accommodabon  and  the  tour  most  be 
operated  in  accordance  with  the 
proposed  rule's  requirements  for  public 
accommodations.  The  place  of  public 
accommodaticm  defined  by  the  tour  doe* 
not  include  those  portions  of  the 
commercial  facility  that  are  merely 
viewed  from  the  tour  route.  Hence,  the 
barrier  removal  requirements  of  i  36.304 
only  apply  to  the  physical  route 
followed  by  the  tour  participants  and 
not  to  work  stations  or  other  areas  that 
are  merely  adjacent  to,  or  within  view 
of,  the  tour  route.  If  the  tour  is  not  open 
to  the  general  public,  but  rather  is 
conducted,  for  example,  for  selected 
business  colleagues,  partners, 
customers,  oi  consultants,  the  tour  route 
is  not  a  place  of  public  accommodatioB 
and  the  tour  is  not  subject  to  the 
requirements  for  public 
accommodations. 

Public  accommodations  that  receive 
Federal  financial  assistance  are  subject 
to  the  requirements  of  section  504  of  the 
Rehabilitation  Act  as  well  as  the 
requirements  of  the  ADA. 

Private  schools,  including  elementary 
and  secondary  schools,  are  covered  by 
the  proposed  rule  as  places  of  public 
accommodation.  The  proposed  rule  by 
itself,  however,  does  not  require  a 
private  sdiool  to  firovide  a  free 
appropriate  education  or  develop  an 
individualized  education  program  in 
accordance  with  regulations  of  the 
Department  of  Education  implementing 
section  504  of  the  Rehabilitation  Act  of 
1973  (34  CFR  pert  104)  and  regulations 
implementing  part  B  of  the  Education  of 
All  Handicapped  Children  Act  (34  CFR 
part  300).  The  receipt  of  Federal 
assistance  by  a  private  school  however, 
would  trigger  application  of  the 
Department  of  Education's  regulations 
to  the  extent  mandated  by  the  particular 
type  of  assistance  received. 

Private  club.  The  term  "private  dub** 
is  defined  in  accordance  with  section 
307  of  the  ADA  as  a  private  dnb  or 
establishment  exempted  from  coverage 
under  title  U  of  the  Civil  Rights  Act  of 
1964.  Title  li  of  the  1964  Act  exempts 
any  "private  dub  or  other  establishment 
not  in  fact  open  to  the  public,  except  to 
the  extent  that  the  facilities  of  such 
establishment  are  made  available  to  the 
customers  or  patrons  of  [a  place  of 
public  accommodation  as  defined  in  title 
II]."  The  proposed  rule,  therefore,  as 
reflected  in  1 3d,102(e)  of  the  applicatioa 
section,  limits  the  coverage  of  private 
clubs  accordingly.  The  obligations  of  a 
private  club  that  rents  space  to  any 
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other  private  entity  for  the  operation  of 
a  place  of  public  accommodation  are 
discussed  further  in  connection  with 
§36.201. 

In  determining  whether  a  private 
entity  qualifies  as  a  private  dub  under 
title  II,  courts  have  considered  such 
factors  as  the  degree  of  member  control 
of  club  operations,  the  selectivity  of  the 
membership  selection  process,  whether 
substantial  membership  fees  are 
charged,  whether  the  entity  is  operated 
on  a  nonprofit  basis,  the  extent  to  which 
the  facilities  are  open  to  the  public,  the 
degree  of  public  funding,  and  whether 
the  club  was  created  specifically  to 
avoid  compliance  with  the  Civil  Rights 
Act.  See,  e.g.,  Tillman  v.  Wheaton- 
Haven  Recreation  Ass'n,  410  U.S.  431 
(1973);  Daniel  \.  Paul.  395  U.S.  298 
(1969);  Olzman  v.  Lake  Hills  Swim  Club, 
Inc.,  495  F.2d  1333  (2d  Cir.  1974); 
Anderson  v.  Pass  Christian  Isles  Golf 
Club,  Inc.,  488  F.2d  855  (5th  Cir.  1974); 
Smith  V.  YhfCA.  462  F.2d  634  (5th  Cir. 
1972);  Stout  v.  YMCA,  404  F.2d  687  (5th 
Cir.  1968);  United  States  v.  Richberg,  398 
F.2d  523  (5th  Cir.  1968);  Nesmith  v. 
YMCA,  397  F.2d  96  (4th  Cir.  1968); 
United  States  v.  Lansdowne  Swim  Club, 
713  F.  Supp.  785  (E.D.  Pa.  1989);  Durham 
V.  Red  Lake  Fishing  and  Hunting  Club, 
Inc.,  666  F.  Supp.  954  (WD.  Tex.  v.  1987); 
New  York  v.  Ocean  Club,  Inc..  602  F. 
Supp.  489  (E.D.N.Y.  1984):  Brown  v, 
Loudoun  Golf  and  Country  Club.  Inc., 
573  F.  Supp.  399  (EJ3.  Va.  1963):  United 
States  V.  Trustees  of  Fraternal  Order  or 
Eagles,  472  F.  Supp.  1174  (ED.  Wis. 
1979);  Cornelius  v.  Benevolent 
Protective  Order  of  Elks.  382  F.  Supp. 
1182  (D.  Conn.  1974). 

Private  entity.  The  term  "private 
entity"  is  defined  as  any  individual  or 
entity  other  than  a  public  entity.  It  is 
used  as  part  of  the  definition  of  "public 
accommodation"  in  this  section. 

The  proposed  definition  adds 
"individual"  to  the  statutory  definition 
of  private  entity  [see  section  301(6)  of 
the  ADA).  This  addition  clarifies  that  an 
individual  may  be  a  private  entity  and, 
therefore,  may  be  considered  a  public 
accommodation  if  he  or  she  owns, 
leases  (or  leases  to),  or  operates  a  place 
of  public  accommodation.  The  explicit 
inclusion  of  individuals  under  the 
definition  of  private  entity  is  consistent 
with  section  302(a)  of  the  ADA,  which 
broadly  prohibits  discrimination  on  the 
basis  of  disabihty  by  any  person  who 
owns,  leases  (or  leases  to],  or  operates  a 
place  of  public  accommodation. 

Professional  office  of  a  health  care 
provider  This  term  is  explained  in  the 
discussion  of  S  36.401  in  the  preamble. 

Public  accommodation.  The  term 
"public  accommodation"  means  a 
private  entity  that  owns,  leases  (or 


leases  to),  or  operates  a  place  of  public 
accommodation.  The  regulatory  term, 
"public  accommodation,"  corresponds 
to  the  statutory  term,  "person,"  in 
section  302(a)  of  the  ADA.  The  ADA 
prohibits  discrimination  "by  any  person 
who  owns,  leases  (or  leases  to),  or 
operates  a  place  of  public 
accommodation."  The  text  of  the 
proposed  regulation  consequently  places 
the  ADA'S  nondiscrimination 
obligations  on  "public  accommodations" 
rather  than  on  "persons"  or  on  "places 
of  public  accommodation." 

As  stated  in  proposed  i  36.102(b)(2), 
the  requirements  of  subparts  B  and  C 
obligate  a  public  accommodation  only 
with  respect  to  the  operations  of  a  place 
of  public  accommodation.  A  public 
accommodation  must  also  meet  the 
requirements  of  subpart  D  with  respect 
to  facilities  used  as,  or  designed  or 
constructed  for  use  as,  places  of  public 
accommodation  or  commercial  fadlities. 

The  respective  obligations  of  landlord 
public  accommodations  and  tenant 
public  accommodations  are  addressed 
in  S  36.201(b]  of  the  proposed  rule.  The 
terms  "commercial  facility,"  "place  of 
public  accommodation,"  and  "private 
entity,"  each  of  which  is  used  in  the 
definition  of  public  accommodation,  are 
defined  in  i  36.104. 

Public  entity.  The  term  "public  entity" 
is  defined  in  accordance  with  section 
201(1]  of  the  ADA  as  any  State  or  local 
government;  any  department  agency, 
special  purpose  district  or  other 
instrumentality  of  a  State  or  States  or 
local  government;  and  the  National 
Railroad  Passenger  Corporation,  and 
any  commuter  authority  (as  defined  in 
section  103(8]  of  the  Rail  Passenger 
Service  Act).  It  is  used  in  the  definition 
of  "private  entity"  in  §  36.104.  Public 
entities  are  excluded  from  the  definition 
of  private  entity  and  therefore  cannot 
qualify  as  public  accommodations  under 
this  regulation.  However,  the  actions  of 
public  entities  are  covered  by  title  11  of 
the  ADA  and  w^ill  be  subject  to 
regulations  to  be  issued  by  the 
Department  of  Justice  to  implement  that 
title. 

Readily  achievable.  The  definition  of 
"readily  achievable"  follows  the 
statutory  defioition  of  that  term  in 
section  301(9]  of  the  ADA.  Readily 
achievable  means  easily  accomplishable 
and  able  to  be  carried  out  without  much 
difficulty  or  expense.  The  term  is  used 
as  a  limitation  on  the  obligation  to 
remove  barriers  under  S§  36.304(a), 
30.305(a),  36.308(a),  36.309(b),  and 
36.311(b).  Factors  to  be  considered  in 
determining  whether  an  action  is  readily 
achievable  are  listed  in  i  36.306.  A  fuller 
discussion  of  the  meaning  and 
application  of  the  term  "readily 


achievable"  may  be  found  in  those 
portions  of  the  preamble  addressing 
SS  36.304  and  36.306. 

Religious  entity.  Ilie  term  "religious 
entity"  is  defined  in  accordance  with 
section  307  of  the  ADA  as  a  reUgious 
organization  or  entity  controlled  by  a 
religious  organization,  including  a  place 
of  worship.  Section  38.102(e)  of  the 
proposed  rule  states  that  the  rule  does 
not  apply  to  any  religious  entity. 

Although  religious  entities  have  no 
obligations  under  the  proposed  rule, 
public  accommodations  that  are  not 
religious  entities,  but  that  operate  a 
place  of  public  accommodation,  such  as 
a  day  care  center,  food  bank,  senior 
citizens  center,  or  private  school,  in 
rented  or  donated  space  on  the  property 
of  a  religious  entity,  are  subject  to  the 
rule's  requirements  if  not  under  control 
of  the  religious  entity. 

Service  animal  The  term  "service 
animal"  encompasses  any  guide  dog, 
signal  dog,  or  other  animal  individually 
trained  to  do  work  or  perform  tasks  for 
the  benefit  of  an  individual  with  a 
disability.  The  term  is  used  in 
S  36.302(c),  which  establishes  certain 
requirements  for  modifying  polides, 
practices,  and  procedures  to 
accommodate  the  use  of  service  animals 
in  places  of  public  accommodation. 

Shopping  center  or  shopping  mall. 
This  term  is  explained  in  the  preamble 
discussion  of  §  36.401. 

Specified  public  transportation.  The 
definition  of  "specified  public 
transportation"  is  identical  to  the 
statutory  definition  in  section  301(10)  of 
the  ADA.  The  term  means 
transportation  by  bus,  rail,  or  any  other 
conveyance  (other  than  by  aircraft)  that 
provides  the  general  public  with  general 
or  special  service  (including  charter 
service]  on  a  regular  and  continuing 
basis.  It  is  used  in  category  (7)  of  the 
definition  of  "place  of  pubhc 
accommodation,"  which  includes 
stations  used  for  specified  public 
transportation. 

The  effect  of  this  definition,  which 
excludes  transportation  by  aircraft  is 
that  it  excludes  privately  operated 
airports  from  coverage  as  places  of 
public  accommodation.  However, 
airports  that  are  operated  by  public 
entities  are  covered  by  title  II  of  the 
ADA  and,  if  they  are  operated  as  part  of 
a  program  receiving  Federal  financial 
assistance,  by  section  504  of  the 
Rehabilitation  Act.  Privately  operated 
airports  are  similarly  covered  by  section 
504  if  they  are  operated  as  part  of  a 
program  receiving  Federal  finandal 
assistance.  The  operations  of  any 
portion  of  any  airport  that  are  under  the 
control  of  an  air  carrier  are  covered  by 


7460 


Federal  Regbter  /  Vol.  56,  No.  36  /  Friday.  February  22.  1991  /  Proposed  Rules 


thr  Air  Carrier  Access  Act.  In  addition, 
airports  are  covered  as  commercial 
facilities  under  this  rule. 

State.  The  definition  of  "State"  is 
identical  to  the  statutory  definition  in 
section  3(3]  of  the  ADA.  The  term  is 
used  in  the  definitions  of  "commerce" 
and  "public  entity"  in  {  36.104. 

Undue  burden.  The  definition  of 
"undue  burden"  is  analogous  to  the 
statutory  definition  of  "undue  hardship" 
in  employment  under  section  101(10)  of 
the  ADA.  The  term  undue  burden  means 
"significant  difficulty  or  expense"  and 
serves  as  a  limitation  on  the  obligation 
to  provide  auxiliary  aids  and  services 
under  |  36.303  of  the  proposed  rule. 
Further  discussion  of  the  meaning  and 
application  of  the  term  undue  burden 
may  be  found  in  the  preamble 
discussion  of  §S  36.303  and  36.306. 

Subpart  B — General  Requirements 

Subpart  B  includes  general 
prohibitions  restricting  a  public 
accommodation  from  discriminating 
against  people  with  disabilities  by 
denying  them  the  opportunity  to  benefit 
from  goods  or  services,  by  giving  them 
unequal  goods  or  services,  or  by  giving 
them  different  or  separate  goods  or 
services.  These  general  prohibitions  are 
patterned  after  the  basic,  general 
prohibitions  that  exist  in  other  civil 
rights  laws  that  prohibit  discrimination 
on  the  basis  of  race,  sex,  color,  religion, 
or  national  origin. 

Section  36.201    General 

Section  36.201(a)  contains  the  general 
rule  that  prohibits  discrimination  on  the 
basis  of  disability  in  the  full  and  equal 
enjoyment  of  goods,  services,  facilities, 
privileges,  advantages  and 
accommodations  of  any  place  of  public 
accommodation. 

Full  and  equal  enjoyment  means  the 
right  to  participate  and  to  have  an  equal 
opportunity  to  obtain  the  same  results 
as  others  to  the  extent  possible  with 
such  accommodations  as  may  be 
required  by  the  Act  and  these 
regulations.  It  does  not  mean  that  an 
individual  with  a  disability  must  achieve 
an  identical  result  or  level  of 
achievement  as  persons  without  a 
disability.  For  example,  an  exercise 
class  cannot  exclude  a  person  who  uses 
a  wheelchair  because  he  or  she  cannot 
do  all  of  the  exercises  and  derive  the 
same  result  from  the  class  as  persons 
without  a  disability. 

Section  302(a)  of  the  ADA  states  that 
the  prohibition  against  discrimination 
applies  to  "any  person  who  owns,  leases 
(or  leases  to),  or  operates  a  place  of 
public  accommodation."  and  this 
language  is  reflected  in  {  36.201(a).  The 
uiverage  is  quite  extensive  and  would 


include  sublessees,  management 
companies,  and  any  other  entity  that 
owns,  leases,  leases  to,  or  operates  a 
place  of  public  accommodation. 
Although  this  language  could  be 
interpreted  as  placing  equal 
responsibility  on  all  private  entities, 
whether  lessor,  lessee,  or  operator  of  a 
public  accommodation,  the  committee 
reports  suggest  that  the  responsibilities 
may  be  allocated.  Section  36.201  adopts 
the  approach  suggested  by  the 
committee  reports. 

An  entity  that  is  not  in  and  of  itself  a 
public  accommodation,  such  as  a  trade 
association  or  performing  artist,  may 
become  a  public  accommodation  when 
it  leases  space  for  a  conference  or 
performance  at  a  hotel,  convention 
center,  or  stadium  (unless  the  entity 
leasing  space  is  a  private  club  exempt 
from  the  ADA).  As  a  public 
accommodation,  the  trade  association  or 
performing  artist  will  be  responsible  for 
compliance  with  this  part  as  regards  the 
operations  of  the  place  of  public 
accommodation.  Accordingly,  it  is  the 
responsibility  of  the  lessee  to  provide 
auxiliary  aids  (which  could  include 
interpreters,  braille  programs,  etc.)  for 
the  participants  in  its  conference  or 
performance  as  well  as  to  assure  that 
displays  are  accessible  to  individuals 
with  disabilities. 

Section  36.201(b)  delineates  the 
respective  obligations  of  landlords  and 
tenants  under  the  ADA.  Paragraph  (b)(1) 
of  that  section  states  the  general 
principle  that  the  landlord  that  owns  the 
building  that  houses  the  place  of  public 
accommodation,  as  well  as  the  tenant 
that  owns  or  operates  the  place  of  public 
accommodation,  are  public 
accommodations  that  have  obligations 
under  this  part. 

Paragraph  (b)(2)  of  that  section 
concerns  the  allocation  of 
responsibilities  for  taking  readily 
achievable  measures  to  remove  barriers. 
Paragraph  (b)(2)(i)  states  the  general 
principle  that  the  landlord  is  responsible 
for  making  readily  achievable  changes 
in  common  areas  and  for  modifying 
policies,  practices,  or  procedures 
applicable  to  all  tenants,  unless 
provided  otherwise  by  contract. 

Paragraph  (b](2](ii)  of  that  section 
explains  responsibilities  of  tenants  for 
making  readily  achievable  modifications 
when  the  lease  gives  the  tenant  the  right 
to  make  alterations  within  the  place  of 
public  accommodation  with  permission 
of  the  landlord.  In  other  words,  it 
explains  responsibilities  when  both  the 
tenant  and  landlord  have  contractual 
authority  to  make  alterations. 
Commonly,  this  type  of  lease  will 
indicate  that  such  permission  cannot  be 
unreasonably  withheld  by  the  landlord. 


Paragraph  (b)(2)(ii)(A)  indicates  that 
when  a  tenant  has  signed  such  a  lease, 
the  tenant's  first  responsibility  is  to 
request  permission  to  make  any  readily 
achievable  modification  that  is  required 
by  this  part.  If  the  permission  is  granted, 
paragraph  (b)(2)(ii)(B)  requires  the 
tenant  to  make  the  readily  achievable 
modification. 

Paragraph  (b)(2](ii)(C)  addresses  the 
situation  in  which  permission  is  granted 
but  the  modification  required  to  permit 
access  is  not  readily  achievable  for  the 
tenant.  In  such  a  case,  the  tenant  is  not 
required  to  remove  the  barrier.  Instead, 
the  obligation  is  transferred  to  the 
landlord  and  the  landlord  must  remove 
the  barrier  if  the  particular  modification 
is  readily  achievable  for  the  landlord  to 
undertake.  This  same  analysis  would 
apply  for  each  modification  needed,  i.e., 
if  it  is  not  readily  achievable  for  the 
tenant  but  it  is  readily  achievable  for  the 
landlord,  the  landlord  must  take  the 
action.  In  other  words,  because  the 
tenant  and  landlord  are  both  public 
accommodations"  as  defined  in  9  36.104 
(because  each  of  them  either  leases, 
owns,  or  operates  a  place  of  public 
accommodation),  they  both  have 
responsibility  to  remove  barriers. 

Paragraph  (b)(2)(iii)  states  that  iii 
cases  where  the  lease  reserves  authority 
for  making  modifications  solely  to  the 
landlord,  the  landlord  is  responsible  for 
making  readily  achievable  modifications 
required  by  this  part.  The  landlord  is 
also  solely  responsible  for  readily  • 
achievable  modifications  if  the  tenant 
requested  permission  pursuant  to 
paragraph  (b)(2)(ii)(A),  but  permission 
was  withheld  by  the  landlord. 

Paragraph  (b)(2)(iv)  contains  an 
illustration  of  this  principle.  If  an  office 
building  contains  a  doctor's  office,  both 
the  owner  of  the  building  and  the 
doctor's  office  are  required  to  make 
readily  achievable  modifications.  It 
simply  makes  no  practical  sense  to 
require  the  tenant  to  make  readily  ' 
achievable  changes  within  the  place  of 
public  accommodation,  in  this  case  the 
doctor's  office,  without  also  requiring 
the  owner  to  make  readily  achievable 
changes  to  the  primary  entrance  to  the 
building. 

Section  36.201(b)(2)  is  an  attempt  to 
recognize  the  basic  principle  that  legal 
responsibility  for  making  readily 
achievable  changes  depends  upon  who 
has  the  legal  authority  to  make 
modifications,  which  is  generally 
determined  by  the  contractual 
agreement  between  the  landlord  and 
tenant.  The  ADA  was  not  intended  to 
change  the  existing  landlord/tenant 
responsibilities  as  set  forth  in  the  lease. 
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The  Department  seeks  comment  on 
the  rule's  allocation  of  responsibilities 
between  landlord  and  tenant  and  its 
practical  effects.  In  addition,  the 
Department  seeks  comment  on  whether 
landlord  and  tenant  obligations  under 
9  36.201  (b)(2]  should  vary  depending  on 
the  length  of  time  remaining  on  an 
existing  lease.  For  example,  to  what 
extent  should  landlord  and  tenant 
obligations  under  a  lease  with  only  30 
days  remaining  differ  from  those  under  a 
lease  that  will  be  in  e^ect  for  10  more 
years? 

The  dual  responsibiUties  set  forth  in 
paragraph  (b)(2)  only  apply  when  both 
the  landlord  and  the  tenant  are  public 
accommodations.  In  the  situation  where 
the  landlord  is  a  religious  entity,  the 
landlord  is  not  a  public  accommodation 
because  religious  entities  are  exempt 
from  ADA  coverage.  Thus,  if  a  church 
were  to  rent  space  to  a  nonreligious 
private  entity  to  operate  a  place  of 
public  accommodation,  such  as  a 
nonsectarian  day  care  center,  the  church 
would  have  no  responsibilities  for 
compliance.  In  other  words,  the  church 
is  not  "a  person  who  *  *  *  leases  to 
*  *  *  a  place  of  public  accommodation" 
under  section  302(a)  of  the  ADA.  Only 
the  day  care  center  would  be  subject  to 
paragraph  (b)(2). 

Similarly,  if  a  church  leases  its 
basement  hall  to  a  performing  artist  the 
church  will  have  no  responsibilities  for 
compliance.  Like  the  day  care  center  in 
the  preceding  example,  however,  the 
performing  artist  will  be  subject  to 
paragraph  (b)(2).  As  explained  above, 
an  entity  that  is  not  generally  a  public 
accommodation  can  become  a  public 
accommodation  when  it  leases  space  for 
its  performance,  conference,  etc.  In  this 
case,  the  performing  artist  becomes  a 
public  accommodation  when  it  leases 
the  church  hall  for  its  performance. 
Although  the  church  is  totally  exempt 
from  any  responsibilities,  the  performing 
artist  is  now  a  public  accommodation 
subject  to  the  ADA. 

Private  clubs  are  also  exempt  from  the 
ADA.  However,  consistent  with  title  n 
of  the  Civil  Rights  Act,  42  U.S.C. 
2000a(e),  a  private  club  is  considered  a 
public  accommodation  to  the  extent  that 
"the  facilities  of  such  establishment  are 
made  available  to  the  customers  or 
patrons"  of  a  place  of  public 
accommodation.  Thus,  if  a  private  club 
runs  a  day  care  center  that  is  open 
exclusively  to  its  own  members,  the 
club,  like  the  church  in  the  example 
above,  would  have  no  responsibility  for 
compliance  with  the  ADA.  Nor  would 
the  day  care  center  have  any 
responsibilities  because  it  is  part  of  the 
private  club  exempt  from  the  ADA. 


On  the  other  hand,  if  the  private  club 
rents  to  a  day  care  center  that  is  open  to 
the  public,  then  the  private  club  would 
have  the  same  obligations  as  other 
public  accommodation  landlords  with 
respect  to  removal  of  barriers  within  the 
day  care  center.  In  such  a  situation,  both 
the  private  club  that  "leases  to"  a  public 
accommodation  and  the  public 
accommodation  lessee  (the  day  care 
center)  would  be  subject  to  paragraph 
(b)(2).  This  same  principle  would  apply 
if  the  private  club  were  to  rent  to.  for 
example,  a  bar  association,  which  is  not 
generally  a  public  accommodation  but 
which,  as  explained  above,  becomes  a 
public  accommodation  when  it  leases 
space  for  a  conference. 

Section  36.201(b)(3)  concerns  die 
responsibihty  for  providing  auxiliary 
aids.  Paragraph  (b)(3)(i)  of  that  section 
states  that  the  tenant  is  responsible  for 
providing  auxiliary  aids  such  as 
interpreters.  Braille  or  large  print  notices 
within  the  place  of  public 
accommodation,  and  the  landlord  is 
responsible  for  providing  auxiliary  aids 
in  common  areas.  Unlike  imder 
paragraph  (b)(2),  in  which  barrier 
removal  is  involved  and  there  are 
overlapping  responsibilities,  with  the 
landlord  retaining  ultimate 
responsibility  for  removal  of  barriers 
wiUiin  the  tenant's  place  of  public 
accommodation,  paragraph  (b)(3](i) 
places  responsibility  for  auxiliary  aids 
that  are  nonstructural  in  nature  solely 
upon  the  tenant.  The  landlord  is  only 
responsible  for  providing  auxiliary  aids 
in  common  areas.  Paragraph  (b)(3)(ii)  is 
an  illustration  of  this  principle.  It  states 
that  the  tenant  operating  a  lawyer's 
office  must  provide  auxiliary  aids  within 
the  lawyer's  office.  However,  the 
doorman  or  guard  to  the  office  building 
containing  the  lawyer's  office  would  be 
required,  if  requested,  to  show  a  person 
who  is  blind  to  the  elevator  or  to  write  a 
note  to  a  person  who  is  deaf  regarding 
the  floor  number  of  the  lawyer's  office. 

Section  36.201(b)(4)  concerns  the 
respective  obligations  in  the  cases  of 
alterations  that  trigger  the  path  of  travel 
requirement  under  S  36.403.  If  a  tenant  is 
making  alterations  upon  its  premises 
pursuant  to  terms  of  a  lease  that  grant  it 
the  authority  to  do  so  (even  if  they 
constitute  alterations  that  trigger  the 
path  of  travel  requirement),  and  the 
landlord  is  not  making  alterations  to 
other  parts  of  the  facility,  then  the 
alterattons  by  the  tenant  on  its  own 
premises  do  not  trigger  a  path  of  travel 
obligation  upon  the  landlord  in  areas  of 
the  facility  under  the  landlord's 
authority  that  are  not  otherwise  being 
altered.  The  path  of  travel  requirement 


applies  only  to  the  entity  that  is  already 
making  the  alteration. 

Section  36.202    Activities 

Section  36.202  sets  out  the  general 
forms  of  discrimination  prohibited  by 
title  ni  of  the  ADA.  These  general 
prohibitions  are  further  refined  by  the 
specific  prohibitions  in  subpart  C. 

Deny  participation — Section  36.202(a] 
provides  that  it  is  discriminatory  to  deny 
a  person  with  a  disability  the  right  to 
participate  in  or  benefit  from  the  goods, 
services,  facilities,  privileges, 
advantages,  or  accommodations  of  a 
place  of  public  accommodation. 

A  pubUc  accommodation  may  not 
exclude  persons  with  disabilities  on  the 
basis  of  disability  for  reasons  other  than 
those  specifically  set  forth  in  this  part 
For  example,  a  public  accommodation 
cannot  refuse  to  serve  a  person  with  a 
disability  because  its  insurance 
company  conditions  coverage  or  rates 
on  the  absence  of  persons  with 
disabilities.  This  is  a  frequent  basis  of 
exclusion  from  a  variety  of  community 
activities  and  is  prohibited  by  this  part 

Unequal  benefit— Section  36.202(b) 
prohibits  services  or  accommodations 
which  are  not  equed  to  those  provided 
others.  For  example,  persons  with 
disabihdes  must  not  be  limited  to 
certain  performances  at  a  theater. 

Separate  benefit— Section  36.202(c) 
permits  different  or  separate  benefits  or 
services  only  when  necessary  to  provide 
persons  with  disabilities  opportunities 
as  effective  as  those  provided  others. 
Thus,  this  section  would  not  prohibit  the 
designation  of  restrooms  or  parking 
spaces  for  persons  with  disabilities. 

Each  of  die  three  paragraphs  (a)-(c) 
prohibits  discrimination  against  an 
individual  or  class  of  individuals  "either 
directly  or  through  contractual, 
licensing,  or  other  arrangements."  The 
intent  of  the  contractual  prohibitions  of 
these  paragraphs  is  to  prohibit  a  public 
accommodation  from  doing  indirectly, 
through  a  contractual  relationship,  what 
it  may  not  do  directly.  Thus,  the 
"individual  or  class  of  individuals" 
referenced  in  the  three  paragraphs  is 
intended  to  refer  to  the  clients  and 
customers  of  the  public  accommodation 
that  entered  into  a  contractual 
arrangement  It  is  not  intended  to 
encompass  the  clients  or  customers  of 
other  entities.  Thus,  a  public 
accommodation  is  not  liable  under  this 
provision  for  discrimination  that  may  be 
practiced  by  those  with  whom  it  has  a 
contractual  relationship,  when  that 
discrimination  is  not  directed  against  its 
own  clients  or  customers.  Section 
36.202(d)  makes  this  clear  by  providing 
that  the  term  "individual  or  class  of 
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individuals"  refers  to  the  clients  or 
customers  of  the  public  accommodation 
that  enters  into  the  contractual, 
licensing,  or  other  arrangement. 

Section  36.203    Integrated  settings 

Section  36.203  concerns  integration, 
which  is  fundamental  to  the  purposes  of 
the  Americans  with  Disabilities  Act. 
Providing  segregated  accommodations 
and  services  relegates  persons  with 
disabilities  to  second-class  citizen 
status.  For  example,  it  would  be  a 
violation  of  this  provision  to  require 
persons  with  disabilities  to  eat  in  the 
back  room  of  a  restaurant  or  to  refuse  to 
allow  a  person  with  a  disability  the  full 
use  of  a  health  spa  because  of 
stereotypes  about  the  person's  ability  to 
participate. 

Section  36.203(b)  speciHes  that, 
notwithstanding  the  existence  of 
separate  or  different  programs  or" 
activities  provided  in  accordance  with 
this  section,  an  individual  with  a 
disability  shall  not  be  denied  the 
opportimity  to  participate  in  such 
programs  or  activities  that  are  not 
separate  or  different.  Section  306.203(c). 
which  is  derived  from  section  501(d)  of 
the  Americans  with  Disabilities  Act, 
states  that  nothing  in  this  part  shall  be 
construed  to  require  an  individual  with 
a  disability  to  accept  an 
accommodation,  aid.  service, 
opportunity,  or  beneflt  that  he  or  she 
chooses  not  to  accept. 

Taken  together,  these  provisions  are 
intended  to  prohibit  exclusion  and 
segregation  of  individuals  with 
disabilities  and  the  denial  of  equal 
opportunities  enjoyed  by  others,  based 
on,  among  other  things,  presumptions, 
patronizing  attitudes,  fears,  and 
stereotypes  about  individuals  with 
disabilities.  Consistent  with  these 
standards,  public  accommodations  are 
required  to  make  decisions  based  on 
facts  applicable  to  individuals  and  not 
on  the  basis  of  presumptions  as  to  what 
a  class  of  individuals  with  disabilities 
can  or  cannot  do. 

These  provisions  should  not  be 
construed  to  jeopardize  in  »ny  way  the 
continued  viability  of  separate  private 
schools  providing  special  education  for 
particular  categories  of  children  with 
disabilities,  sheltered  workshops, 
special  recreational  programs,  and  other 
similar  programs. 

At  the  same  time,  individuals  with 
disabilities  cannot  be  denied  the 
opportunity  to  participate  in  programs 
that  are  not  separate  or  different.  This  is 
an  important  and  overarching  principle 
of  the  Americans  with  Disabilities  Act. 
Separate,  special  or  different  programs 
that  are  designed  to  provide  a  benefit  to 
persons  with  disabilities  cannot  be  used 


to  restrict  the  participation  of  persons 
with  disabilities  in  general,  integrated 
activities. 

For  example,  a  person  who  is  blind 
may  wish  to  decline  participating  in  a 
special  museum  tour  that  allows  persons 
to  touch  sculptures  in  an  exhibit  and 
instead  tour  the  exhibit  at  his  or  her 
own  pace  with  the  museum's  recorded 
tour.  It  is  not  the  intent  of  this  section  to 
require  the  person  who  is  blind  to  avail 
himself  or  herself  of  the  special  tour. 
Modified  participation  for  persons  with 
disabilities  must  be  a  choice,  not  a 
requirement. 

In  addition,  it  would  not  be  a  violation 
of  this  section  for  an  establishment  to 
offer  recreational  programs  specially 
designed  for  children  with  mobility 
impairments.  However,  it  would  be  a 
violation  of  this  section  if  the  entity  then 
excluded  these  children  from  other 
recreational  services  made  available  to 
nondisabled  children,  or  required 
children  with  disabilities  to  attend  only 
designated  programs. 

Section  36.204    Administrative  methods 

Section  36.204  specifies  that  an 
individual  or  entity  shall  not.  directly,  or 
through  contractual  or  other 
arrangements,  utilize  standards  or 
criteria  or  methods  of  administration 
that  have  the  effect  of  discriminating  on 
the  basis  of  disability  or  that  perpetuate 
the  discrimination  of  others  who  are 
subject  to  common  administrative 
control.  The  preamble  discussion  of 
§  36.301  addresses  eligibility  criteria  in 
detail. 

Section  36.204  is  derived  from  section 
302(b)(1)(D)  of  the  Americans  with 
Disabilities  Act,  and  it  uses  the  same 
language  used  in  the  employment 
section  of  the  ADA  (section  102(b)(3)). 
Both  sections  incorporate  a  disparate 
impact  standard  to  ensure  that  the 
legislative  mandate  to  end 
discrimination  does  not  ring  hollow. 
This  standard  is  consistent  with  the 
interpretation  of  section  504  by  the  U.S. 
Supreme  Court  in  Alexander  v.  Choate, 
469  U.S.  287  (1985).  The  Court  in  Choate 
explained  that  members  of  Congress 
made  numerous  statements  during 
passage  of  section  504  regarding 
eliminating  architectural  barriers, 
providing  access  to  transportation,  and 
eliminating  discriminatory  effects  of  job 
qualification  procedures.  The  Court  then 
noted:  "These  statements  would  ring 
hollow  if  the  resulting  legislation  could 
not  rectify  the  harms  resulting  from 
action  that  discriminated  by  effect  as 
well  as  by  design."  Id.  at  297  (footnote 
omitted). 

Of  course,  S  36.204  is  subject  to  the 
various  limitations  contained  in  subpart 
C  including,  for  example,  necessity 


(S  36.301(a)).  safety  (S  36.301(b)). 
fundamental  alteration  (S  36.302(a)), 
readily  achievable  (S  36.304(a)).  anH' 
undue  burden  (S  36.303(a)). 

Section  36.205    Association 

Section  36.205  Implements  section  - 
302(b)(1)(E)  of  the  Act.  which  provides 
that  a  public  accommodation  shall  not 
exclude  or  otherwise  deny  equal  goods, 
services,  facilities,  privileges, 
advantages,  accommodation,  or  other 
opportunities  to  an  individual  or  entity 
because  of  the  known  disability  of  an 
individual  with  whom  the  individual  or 
entity  is  known  to  have  a  relationship  or 
association. 

The  individuals  covered  under  this 
section  are  any  individuals  who  are  . 
discriminated  against  because  of  their 
known  association  with  an  individual 
with  a  disability.  For  example,  it  would 
be  a  violation  of  this  part  for  a  day  care 
center  to  refuse  admission  to  a  child, 
whose  brother  has  HIV  disease. 

This  protection  is  not  limited  to  those 
who  have  a  familial  relationship  with 
the  individual  who  has  a  disability. 
During  the  legislative  process.  Congress 
considered,  and  rejected,  amendments 
that  would  have  limited  the  scope  of  this 
provision  to  specific  associations  and 
relationships.  Therefore,  if  a  place  of 
public  accommodation  refuses 
admission  to  a  person  with  cerebral 
palsy,  and  his  or  her  companions,  the 
companions  have  an  independent  right 
of  action  under  the  ADA  and  this 
section. 

During  the  legislative  process,  the 
term  "entity"  was  added  to  section 
302(b)(1)(E)  to  clarify  that  the  scope  of 
the  provision  is  intended  to  encompass 
not  only  persons  who  have  a  known  • 
association  with  a  person  with  a 
disability,  but  also  entities  that  provide 
services  to  or  are  otherwise  associated 
with  such  individuals.  This  provision 
was  intended  to  ensure  that  entities 
such  as  health  care  providers, 
employees  of  social  service  agencies, 
and  others  who  provide  professional 
services  to  persons  with  disabilities  are 
not  subjected  to  discrimination  because 
of  their  professional  association  with 
persons  with  disabilities. 

Section  36.206    Retaliation  or  coercion 

Section  36.206  implements  section  503 
of  the  ADA,  which  prohibits  retaliation 
against  any  person  who  exercises  his  or 
her  rights  under  the  Act.  Paragraph  (a) 
of  §  36.206  provides  that  no  person, 
private  entity,  or  public  entity,  shall 
discriminate  against  any  individual 
because  that  individual  has  exercised 
his  or  her  right  to  oppose  any  act  or 
practice  made  unlawful  by  this  part,  or 
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bpcause  that  individual  made  a  charge, 
testifled,  assisted,  or  participated  in  any 
manner  in  an  investigation,  proceeding, 
or  hearing  under  the  Act  or  this  part. 

Paragraph  (b)  provides  that  no  person, 
private  entity,  or  public  entity  shall 
coerce,  intimidate,  threaten,  or  interfere 
with  any  individual  in  the  exercise  of  his 
or  her  rights  under  this  part  or  because 
that  individual  aided  or  encouraged  any 
other  individual  in  the  exercise  or 
enjoyment  of  any  right  granted  or 
protected  by  the  Act  or  this  part. 

Paragraph  (c)  is  modeled  on  a  similar 
provision  in  the  regulations  issued  by 
the  Department  of  Housing  and  Urban 
Development  to  implement  the  Fair 
Housing  Act.  (See  2A  CFR  100.400(c)(1)). 
Paragraph  (c)  contains  examples  of 
conduct  that  would  violate  this  section, 
including:  (1)  Coercing  an  individual  to 
deny  or  limit  the  benefits,  services,  or 
advantages  to  which  he  or  she  is 
entitled  under  the  Act  or  this  part;  (2) 
Threatening,  intimidating,  or  interfering 
with  an  individual  who  is  seeking  to 
obtain  or  use  the  goods,  services, 
facilities,  privileges,  advantages,  or 
accommodations  of  a  public 
accommodation;  (3)  Intimidating  or 
threatening  any  person  because  that 
person  is  assisting  or  encouraging  an 
individual  or  group  entitled  to  claim  the 
rights  granted  or  protected  by  the  Act  or 
this  part  to  exercise  those  rights;  or  (4) 
Retaliating  against  any  person  because 
that  person  has  participated  in  any 
investigation  or  action  to  enforce  the 
Act  or  this  part 

Section  36.207    Places  of  public 
accommodation  located  in  private 
residences 

A  private  home  used  exclusively  as  a 
residence  is  not  covered  by  title  UI 
because  it  is  neither  a  "commercial 
facility"  nor  a  "public  accommodation." 

There  are  many  times,  however,  in 
which  a  private  home  is  not  used 
exclusively  as  a  residence.  In  some 
situations,  all  or  part  of  a  home  may 
also  be  used  to  house  a  place  of  public 
accommodation.  Section  36.207  provides 
that  those  portions  of  the  private 
residence  used  in  the  operation  of  the 
place  of  public  accommodation  are 
covered  by  this  part.  For  instance,  a 
home  or  a  portion  of  a  home  may  be 
used  as  a  day  care  center  during  the  day 
and  a  residence  at  night.  If  all  parts  of 
the  house  are  used  for  the  day  care 
center,  then  the  entire  residence  is  a 
place  of  public  accommodation  because 
no  part  of  the  house  is  used  exclusively 
as  a  residence.  Another  example  is  the 
accountant  who  uses  one  room  in  the 
house  solely  as  his  or  her  professional 
ofHce.  In  this  situation,  there  is  a  portion 
of  the  house  used  exclusively  as  a  place 


of  public  accommodation  and  a  portion 
used  exclusively  as  a  residence.  Section 
36.207  provides  that  when  a  portion  of  a 
residence  is  used  exclusively  as  a 
residence,  that  portion  is  not  covered  by 
this  part.  Thus,  the  portions  of  the 
accountant's  house  other  than  the 
professional  office  are  not  covered  by 
this  part. 

This  same  principle  would  apply  to  a 
commercial  facility  located  in  a  private 
residence.  However,  only  the  new 
construction  and  alteration 
requirements  of  subpart  D  apply  to 
commercial  facilities.  Accordingly,  the 
portion  of  the  home  used  exclusively  as 
a  commercial  facility  or  used  as  both  a 
residence  and  a  commercial  facility 
would  be  subject  to  subpart  D. 

Section  36.208    Direct  threat 

Section  36.208(a)  implements  section 
302(b)(3)  of  the  Act  by  providing  that 
this  part  does  not  require  a  public 
accommodation  to  permit  an  individual 
to  participate  in  or  benefit  from  the 
goods,  services,  facilities,  privileges, 
advantages  and  accommodations  of  the 
public  accommodation  if  that  individual 
poses  a  direct  threat  to  the  health  or 
safety  of  others.  The  inclusion  of  this 
provision  is  not  intended  to  imply  that 
persons  v\rith  disabilities  pose  risks  to 
others.  It  is  intended  to  address 
concerns  that  may  arise  in  this  area.  It 
establishes  a  sfrict  standard  that  must 
be  met  before  denying  service  to  an 
individual  with  a  disability  or  excluding 
that  individual  from  participation. 

Paragraph  (b)  of  this  section  explains 
that  a  "direct  threat"  is  a  significant  risk 
to  the  health  or  safety  of  others  that 
cannot  be  eliminated  by  a  modification 
of  policies,  practices,  or  procedures,  or 
by  the  provision  of  auxiliary  aids  or 
services.  This  paragraph  codifles  the 
standard  first  applied  by  the  Supreme 
Court  in  School  Board  of  Nassau  County 
V.  Arline,  480  U.S.  273  (1987),  in  which 
the  Court  held  that  an  individual  with  a 
contagious  disease  may  be  an 
"individual  with  handicaps"  under 
section  504  of  the  Rehabilitation  Act.  In 
Arline,  the  Supreme  Court  recognized 
that  there  is  a  need  to  balance  the 
interests  of  people  with  disabiUties 
against  legitimate  concerns  for  public 
safety.  Although  persons  with 
disabilities  are  generally  entitled  to  the 
protection  of  this  part,  a  person  who 
poses  a  significant  risk  to  others  may  be 
excluded  if  reasonable  modifications  to 
the  public  accommodation's  policies, 
practices,  or  procedures  will  not 
eliminate  that  risk.  The  determination 
that  a  person  poses  a  direct  threat  to  the 
health  or  safety  of  others  may  not  be 
based  on  generalizations  or  stereotypes 
about  the  effects  of  a  particular 


disability;  it  must  be  based  on  an 
individual  assessment  that  conforms  to 
the  requirements  of  paragraph  (c)  of  this 
section. 

Paragraph  (c)  estabUshes  the  test  to 
use  in  determining  whether  an 
individual  poses  a  direct  threat  to  the  - 
health  or  safety  of  others.  A  public 
accommodation  is  required  to  make  an 
individualized  assessment,  based  on 
reasonable  judgment  that  relies  on 
current  medical  evidence  or  on  the  best 
available  objective  evidence,  to 
determine:  the  nature,  duration,  and 
severity  of  the  risk;  the  probability  that 
the  potential  injury  will  actually  occur; 
and  whether  reasonable  modifications 
of  policies,  practices,  or  procedures  will 
mitigate  the  risk.  This  is  the  test 
established  by  the  Supreme  Court  in 
Arline.  Such  an  inquiry  is  essential  if  the 
law  is  to  achieve  its  goal  of  protecting 
disabled  individuals  from  discrimination 
based  on  prejudice,  stereotypes,  or 
unfounded  fear,  while  giving  appropriate 
weight  to  legitimate  concerns,  such  as 
the  need  to  avoid  exposing  others  to 
significant  health  and  safety  risks. 
Making  this  assessment  will  not  usually 
require  the  services  of  a  physician. 
Sources  for  medical  knowledge  include 
guidance  from  public  health  authorities, 
such  as  the  Centers  for  Disease  Control 
and  the  National  Institute  of  Health. 

Section  36.209    Illegal  use  of  drugs 

Section  36.209  effectuates  section  510 
of  the  ADA.  which  clarifies  the  Act's 
application  to  people  who  use  drugs 
illegally.  Paragraph  (a)  provides  that  this 
part  does  not  prohibit  discrimination 
based  on  an  individual's  current  illegal 
use  of  drugs. 

The  Act  and  the  regulation  distinguish 
between  illegal  use  of  drugs  and  the 
legal  use  of  substances,  whether  or  not 
those  substances  are  "controlled 
substances,"  as  defined  in  the 
Controlled  Substances  Act  (21  U.S.C. 
812).  Alcohol  is  not  a  controlled 
substance,  so  use  of  alcohol  is  not 
affected  by  S  36.209  (although  alcoholics 
are  individuals  with  disabilities,  subject 
to  the  protections  of  the  statute).  Section 
36.209  also  does  not  affect  use  of 
controlled  substances  pursuant  to  a 
valid  prescription,  or  other  use  that  is 
authorized  by  the  Controlled  Substances 
Act  or  any  other  provision  of  Federal 
law.  It  is  the  use  of  the  substance,  rather 
than  the  substance  itself,  that  is  illegal. 

A  distinction  is  also  made  between 
the  use  of  a  substance  and  the  status  of 
being  addicted  to  that  substance. 
Addiction  is  a  disability,  and  addicts  are 
individuals  with  disabilities  protected 
by  the  Act.  The  protection,  however, 
does  not  extend  to  actions  based  on  the 
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illegal  UM  of  the  •ubeUnce.  In  other 
words,  an  addict  cannot  use  the  fact  of 
his  or  her  sddiction  as  a  defense  to  an 
action  based  on  illegal  use  of  drugs.  This 
distinction  is  not  artificial.  Congress 
intended  to  deny  protection  to  people 
who  eogags  in  the  illegal  use  of  drugs, 
whether  or  not  they  are  addicted,  but  to 
provide  protection  to  addicts  so  long  as 
they  are  not  currently  using  drugs. 

A  third  distinction  is  the  diiHcult  one 
between  current  use  and  former  use. 
The  defhiition  of  "current  illegal  use  of 
drugs"  in  f  36.104,  which  is  based  on  the 
report  of  the  Conference  Conunittee. 
H.R.  Conf.  Rep.  No.  596,  lOlst  Cong..  2d 
Sess.  04  (1990).  is  "illegal  use  of  drugs 
that  occiured  recently  enough  to  justify 
a  reasonable  belief  that  a  person's  drug 
use  is  current  or  that  continuing  use  is  a 
real  and  ongoing  problem." 

Paragraph  (aM2Ki)  specifies  that  an 
individual  who  has  successfully 
completed  a  supervised  drug 
rehabilitation  program  or  has  otherwise 
been  rehabilitated  successfully  and  who 
is  not  engaging  in  current  illegal  use  of 
drugs  is  protected.  Paragraph  (a)(2)(ii) 
clarifies  that  an  individual  who  is 
currently  participating  in  a  supervised 
rehabilitation  program  and  is  not 
engaging  in  current  illegal  use  of  drugs  is 
protected.  Paragraph  (a)(2)(iii)  provides 
that  a  person  who  is  erroneously 
regarded  as  engaging  in  current  illegal 
use  of  drugs,  but  who  is  not  engaging  in 
such  use,  is  protected. 

Paragraph  (b)  provides  a  limited 
exception  to  the  exclusion  of  current 
illegal  luers  of  drugs  from  the 
protections  of  the  Act.  It  prohibits  denial 
of  health  services,  or  services  provided 
in  connection  with  drug  rehabilitation, 
to  an  individual  on  the  basis  of  current 
illegal  use  of  drugs,  if  the  individual  is 
otherwise  entitled  to  such  services.  As 
explained  further  in  the  discussion  of 
i  36.302.  a  health  care  facility  that 
specializes  in  a  particular  type  of 
treatment  such  as  care  of  bom  victims, 
is  not  required  to  provide  drug 
rehabilitation  services,  but  it  cannot 
refuse  to  treat  an  individual's  bums  on 
the  grounds  that  the  individual  is 
illegally  using  drugs. 

Paragraph  (c)  expresses  Congress, 
intention  that  the  Act  be  neutral  with 
respect  to  testing  for  illegal  use  of  drugs. 
This  para^apb  implements  the 
provision  in  section  510(b)  of  the  Act 
that  allows  entities  "to  adopt  or 
administer  reasonable  policies  or 
procedures,  including  but  not  limited  to 
drug  testing."  that  ensure  an  individual 
who  is  participating  in  a  supervised 
rehabilitation  program,  or  who  has 
completed  such  a  program  or  otherwise 
been  rehabilitated  successfully,  is  no 
longer  engaging  in  the  illegal  use  of 


drugs.  The  section  is  not  to  be 
"oonstnied  to  encourage,  prohibit, 
restrict,  or  authoriae  the  conducting  of 
testing  for  the  illegal  use  of  drugs." 

Paragraph  36.209(c)  clarifies  that  it  is 
not  a  violation  of  this  part  to  adopt  or 
administer  reasonable  policies  or 
procedtu«s  to  ensure  that  an  individual 
who  formerly  engaged  in  the  illegal  use 
of  drugs  is  not  currently  engaging  in 
ill^al  use  of  drugs.  Any  such  poUcies  or 
procedures  must,  of  course,  be 
reasonable,  and  must  be  designed  to 
identify  accurately  the  illegal  use  of 
drugs.  This  paragraph  does  not 
authorize  inquiries,  tests,  or  other 
procedures  nvhich  would  disclose  use  of 
substances  that  are  not  controlled 
substances  or  are  taken  under 
supervision  by  a  licensed  health  care 
professional,  or  other  uses  authorized  by 
the  Controlled  Substances  Act  or  other 
provisions  of  Federal  law,  because  such 
uses  are  not  included  in  the  definiti<Mi  of 
"illegal  use  of  drugs." 

Section  36.210    Smoking 

Section  36.210  restates  the 
clarification  in  section  501(b)  of  the  Act 
that  the  Act  does  not  preclude  the 
prohibition  of,  or  imposition  of 
restiicti(Mis  on.  smoking. 

Section  36.211    Maintenance  of 
accessible  features 

Section  36.211  provides  that  a  public 
accommodation  shall  maintain  in 
operable  working  condition  those 
features  of  facilities  and  equipment  that 
are  required  to  be  readily  accessible  to 
and  usable  by  persons  with  disabilities 
by  the  Act  or  this  part.  The  Act  requires 
that  to  the  maximum  extent  feasible, 
facilities  must  be  accessible  to.  and 
usable  by,  individueils  with  disabilities. 
This  section  recognizes  that  it  is  not 
sufficient  to  provide  features  such  as 
accessible  routes,  elevators,  or  ramps,  if 
those  features  are  not  maintained  in  a 
manner  that  enables  individuals  with 
disabilities  to  use  them.  Inoperable 
elevators,  locked  automatic  doors,  or 
"accessible"  routes  that  are  obstructed 
by  furniture,  filing  cabinets,  or  potted 
plants  are  neither  "accessible  to"  nor 
"usable  by"  individuals  with 
disabiUties. 

It  is,  of  course,  impossible  to 
guarantee  that  mechanical  devices  will 
never  fail  to  operate.  Therefore,  it  is  not 
intended  that  isolated  instances  of 
mechanical  failure  be  considered 
violations  of  the  Act  or  this  part 
However,  repeated  mechanical  failures 
due  to  improper  or  inadequate 
maintenance  would  violate  this  part 
Failure  of  the  public  accommodation  to 
ensure  that  accessible  routes  are 
properly  maintained  and  free  of 


obstructions,  or  faUure  to  arrange 
prompt  repair  of  inoperable  elevators  or 
other  equipment  intended  to  provide 
access  would  also  violate  this  part. 

It  would,  for  examine,  be  a  violation 
of  this  section  if  a  cruise  ship  that 
offered  passenger  activities  on  several 
decks  connected  by  one  elevator  failed 
to  maintain  that  elevator  in  operating 
condition  throughout  each  cruise.  A 
failure  to  maintain  the  elevator  in 
operating  condition  would  require 
passengers  with  disabilities  who  require 
the  use  of  the  elevator  to  choose 
between  foregoing  access  to  cruise 
activities  for  which  they  have  paid  or 
experiencing  the  indignity — and  the  risk 
of  infuiy — inherent  in  being  carried 
between  decks.  Either  option  would 
constitute  a  failure  on  the  part  of  the 
cruise  ship  to  provide  its  services  to 
passengers  who  have  mobility 
impairments  in  a  manner  comparable  to 
that  in  which  they  are  provided  to  other 
passengers,  and  is,  therefore,  a  violation 
of  the  Act 

Section  36.212    Insurance 

Section  36.212(a)  restates  section 
501(c)  of  the  Act  which  provides  that 
the  Act  shall  not  be  construed  to  restrjct 
certain  insurance  practices  on  the  part 
of  insurance  companies  and  employers, 
as  long  as  such  practices  are  not  used  to 
evade  the  purposes  of  the  Act 

The  definition  of  "public 
accommodation"  in  section  301(7)(F)  of 
the  Act  specifically  includes  "insurance 
office."  Although  the  committee  reports 
say  that  the  Act  is  not  intended  to 
"disrupt  the  current  nature  of  insurance 
underwriting"  (S.  Rep.  No.  116.  lOlst 
Cong.,  Ist  Sess.,  at  84  (1989)  [hereinafter 
"Senate  report"];  Education  and  Labor 
report  at  136),  they  also  say  that 
"[u)nder  the  ADA,  a  person  with  a 
disability  cannot  be  denied  insurance  or 
be  subject  to  different  terms  or 
conditions  of  insurance  based  on 
disability  alone,  if  the  disability  does 
not  pose  increased  risks"  (Senate  report 
at  84;  Education  and  Labor  report  at 
136).  Section  501(c)(1)  of  the  Act  was 
intended  to  emphasize  that  "insurers 
may  continue  to  sell  to  and  underwrite 
individuals  applying  for  life,  health,  or 
other  insurance  on  an  individually 
underwritten  basis,  or  to  service  such 
insurance  products,  so  long  as  the 
standards  used  are  based  on  sound 
actuarial  data  and  not  on  speculation". 
(H.R.  Rep.  No.  485, 101st  Cong.,  2d  Sess., 
pt.  3,  at  70  (1990)  (hereinafter  "Judiciary 
report"]  (emphasis  added);  see  also 
Senate  report  at  85;  Education  and 
Labor  report  at  137). 

The  committee  reports  indicate  that 
underwriting  and  classification  of  risks 
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must  be  "based  on  sound  actuarial 
principles  or  be  related  to  actual  or 
reasonably  anticipated  experience" 
[see.  e.g.,  Judiciary  report  at  71). 
Moreover,  "while  a  plan  which  limits 
certain  kinds  of  coverage  based  on 
classification  of  risk  would  be  allowed 
*  *  *,  the  plan  may  not  refuse  to  insure, 
or  refuse  to  continue  to  insure,  or  limit 
the  amount  extent  or  kind  of  coverage 
available  to  an  individual,  or  charge  a 
different  rate  for  the  same  coverage 
solely  because  of  a  physical  or  mental 
impairment,  except  where  the  refusal, 
limitation,  or  rate  differential  is  based 
on  sound  actuarial  principles  or  is 
related  to  actual  or  reasonably 
anticipated  experience"  (Senate  report 
at  65;  Education  and  Labor  report  at 
136-37;  Judiciary  report  at  71).  The  ADA, 
therefore,  does  not  prohibit  use  of 
legitimate  actuarial  considerations  to 
justify  differential  treatment  of 
individuals  with  disabilities  in 
insurance.  The  Department  requests 
comment  on  the  extent  io  which  data 
that  would  establish  statistically  sound 
correlations  are  available. 

The  committee  reports  provide  some 
guidance  on  how  nondiscrimination 
principles  in  the  disability  rights  area 
relate  to  insurance  practices.  For 
example,  a  person  who  is  blind  may  not 
be  denied  coverage  based  on  blindness 
independent  of  actuarial  risk 
classification.  With  respect  to  group 
health  insurance  coverage,  an  individual 
with  a  pre-existing  condition  may  be 
denied  coverage  for  that  condition  for 
the  period  specified  in  the  policy,  but 
cannot  be  denied  coverage  for  illness  or 
injuries  unrelated  to  the  pre-existing 
condition.  Also,  a  public 
accommodation  may  offer  insurance 
policies  that  limit  coverage  for  certain 
procedures  or  treatments,  but  may  not 
entirely  deny  coverage  to  a  person  with 
a  disability. 

The  Department  requests  comments 
on  the  experience  under  State  laws  that 
prohibit  discrimination  in  insurance  on 
the  basis  of  disability. 

Section  36.212(b)  is  a  specific 
application  of  §  36.202(a).  which 
prohibits  denial  of  participation  on  the 
basis  of  disability.  It  provides  that  a 
public  accommodation  may  not  refuse  to 
serve  an  individual  with  a  disability 
because  of  limitations  on  coverage  or 
rates  in  its  insurance  policies.  See 
Judiciary  report  at  56. 

Section  36.213    Relationship  of  subpart 
B  to  subparts  C  and  D 

This  section  explains  that  subpart  B 
sets  forth  the  general  principles  of 
nondiscrimination  applicable  to  all 
entities  subject  to  this  regulation,  while 
subparts  C  and  D  provide  guidance  on 


the  application  of  this  part  to  specific 
situations.  The  specific  provisions  in 
subparts  C  and  D,  including  the 
limitations  on  those  provisions,  control 
over  the  general  provisions  in 
circumstances  where  both  specific  and 
general  provisions  apply.  Resort  to  the 
general  provisions  of  subpart  B  is  only 
appropriate  where  there  are  no 
applicable  specific  rules  of  guidance  in 
subparts  C  or  D.  This  interaction 
between  the  specific  requirements  and 
the  general  requirements  operates  with 
regard  to  contractual  obligations  as 
well. 

One  illustration  of  this  principle  is  its 
application  to  the  obligation  of  a  public 
accommodation  to  provide  access  to 
assembly  areas,  such  as  theaters  or 
sports  arenas,  by  persons  who  use 
wheelchairs.  The  general  requirement, 
established  in  subpart  B  by  §  36.203,  is 
that  a  public  accommodation  must 
provide  its  services  (in  this  case,  the  use 
of  the  assembly  area)  to  individuals 
with  disabilities  in  the  most  integrated 
setting  appropriate.  This  general 
requirement  would  appear  to 
categorically  prohibit  "segregated" 
entitled  "Seating  for  persons  in 
wheelchairs  at  the  back  of  the  assembly 
area."  This  requirement  however,  must 
be  read  in  conjunction  with  S  36.308. 
"Seating  in  assembly  areas." 

Section  36.203  does  not  specify  how  a 
public  accommodation  should  make  its 
services  available.  Those  provisions  are 
in  §  36.308  of  subpart  C,  which 
establishes  specific  minimum 
requirements  for  accessible  seating  in 
assembly  areas.  Section  36.308  requires, 
for  example,  that  a  public 
accommodation  in  an  existing  facility,  to 
the  extent  that  it  is  readily  achievable, 
must 

(1)  Provide  a  reasonable  number  of 
wheelchair  seating  spaces  in  assembly 
areas; 

(2)  Locate  the  wheelchair  seating 
spaces  so  that  they  are  dispersed 
throughout  the  seating  area;  and  provide 
lines  of  sight  comparable  to  those  for  all 
viewing  areas; 

(3)  Locate  the  wheelchair  seating 
areas  so  that  they  adjoin  an  accessible 
route  that  also  serves  as  a  means  of 
egress  in  case  of  emergency; 

(4)  Permit  individuals  who  use 
wheelchairs  to  sit  with  family  members 
or  other  companions.  If  removal  of  seats 
is  not  readily  achievable,  a  public 
accommodation  shall  provide  a  portable 
chair  or  other  means  to  permit  a  family 
member  or  other  companion  to  sit  with 
an  individual  who  uses  a  wheelchair. 

In  new  construction  and  alterations, 
the  provision  and  location  of  wheelchair 
seating  spaces  is  governed  by  the 
standards  for  new  construction  and 


alterations  specified  in  subpart  D 
(§§36.401-36.406). 

Subpart  C—Specific  Requirements 

In  general,  subpart  C  implements  the 
"specific  prohibitions"  that  comprise 
section  302(b)(2)  of  the  ADA.  It  also 
addresses  the  requirements  of  section 
309  of  the  ADA  regarding  examinations 
and  courses. 

Section  36.301    EligibiUty  criteria 

Section  36.301  of  the  proposed  rule 
prohibits  the  imposition  or  application 
of  eligibility  criteria  that  screen  out  or 
tend  to  screen  out  an  individual  with  a 
disability  or  any  class  of  individuals 
with  disabilities  from  fully  and  equally 
enjoying  any  goods,  services,  facilities, 
privileges,  advantages,  and 
accommodations,  unless  such  criteria 
can  be  shown  to  be  necessary  for  the 
provision  of  the  goods,  services, 
facilities,  privileges,  advantages,  or 
accommodations  being  offered.  This 
prohibition  is  based  on  section 
302{b)(2)(A)(i)  of  the  ADA. 

It  would  violate  this  section  to 
establish  exclusive  or  segregative 
eligibility  criteria  that  would  bar,  for 
example,  all  persons  who  are  deaf  from 
playing  on  a  golf  course  or  all 
individuals  with  cerebral  palsy  from 
attending  a  movie  theater,  or  limit  the 
seating  of  individuals  with  Down's 
syndrome  to  only  particular  areas  of  a 
restaurant  The  wishes,  tastes,  or 
preferences  of  other  customers  may  not 
be  asserted  to  justify  criteria  that  would 
exclude  or  segregate  individuals  with 
disabihties. 

Section  36.301  also  prohibits  attempts 
by  a  public  accommodation  to 
unnecessarily  identify  the  existence  of  a 
disability;  for  example,  it  would  be  a 
violation  of  this  section  for  a  retail  store 
to  require  an  individual  to  state  on  a 
credit  application  whether  the  applicant 
has  epilepsy,  mental  illness,  or  any  other 
disability. 

Section  36.301  also  prohibits  policies 
that  unnecessarily  impose  requirements 
or  burdens  on  individuals  with 
disabilities  that  are  not  placed  on 
others.  As  a  result,  public 
accommodations  may  not  require  that 
an  individual  with  disabilities  be 
accompanied  by  an  attendant.  As 
provided  by  §§  36.303(g)  and  36.305(c), 
however,  a  public  accommodation  is  not 
required  to  provide  assistance  in 
toileting,  feeding,  or  dressing.  Public 
accommodations  also  may  not  place  a 
surcharge  on  a  particular  individual 
with  a  disability  or  any  group  of 
individuals  with  disabilities  to  cover  the 
costs  of  measures,  such  as  the  provision 
of  auxiliary  aids,  barrier  removal. 
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alternatives  to  barrier  removal  and 
reasonable  modifications  in  policies, 
practices,  and  procedures,  that  are 
required  to  provide  that  individual  or 
group  with  the  nondiscriminatory 
treatn^t  required  by  the  Act  or  this 
part. 

In  additioa  i  36301  prohibits  the 
imposition  of  criteria  that  "tend  to" 
screen  out  an  individual  with  a 
disability.  This  concept,  which  is 
derived  from  current  regulations  under 
section  504  (see  e^.,  45  CFR  84 J3). 
makes  it  discrifloinatory  to  impose 
policies  or  criteria  that,  while  not 
creating  a  direct  bar  to  individuals  with 
disabiiitiM,  indirectly  prevent  or  limit 
their  ability  to  participate.  For  example, 
requiring  presentatioo  of  a  driver's 
license  as  the  sole  means  of 
identificatioa  for  purposes  of  paying  by 
check  would  violate  this  section  in 
situations  where,  for  example, 
individuals  with  severe  vision 
impairments  or  developmental 
disabilities  or  epilepsy  are  ineligible  to 
receive  a  driver's  license  and  the  use  of 
an  alternative  means  of  identification, 
such  as  another  photo  I.O.  or  credit  card, 
is  feasible. 

A  public  accommodation  may. 
however,  impose  neutral  rules  and 
criteria  that  screen  out  or  tend  to  screen 
out.  individuals  with  disabilities  if  the 
criteria  are  necessary  for  the  safe 
operation  of  the  pubUc  accommodation. 
Examples  of  safety  qualifications  that 
would  be  Justifiable  in  appropriate 
circumstances  would  include  height 
requirements  for  certain  amusement 
park  rides  or  a  requirement  that  all 
participants  in  a  recreational  rafting 
expecfition  be  able  to  meet  a  necessary 
level  of  swimming  proficiency.  Safety 
requrrements  must  be  based  on  actual 
risks  and  not  on  speculation, 
stereotsrpes,  or  generalizations  about 
individuals  with  (Usabilities. 

Section  36302    Modifications  in 
policies,  practices,  or  procedures 

Section  36.302  of  the  proposed  rule 
prohibits  the  failure  to  make  reasonable 
modifications  in  pobcies.  practices,  and 
procedures  when  such  modifications 
may  be  necessary  to  afford  any  goods, 
services,  fadlities,  privileges, 
advantages,  or  accommodations,  unless 
the  entity  can  dononstrate  that  making 
such  modifications  would  fundamentally 
alter  the  nature  of  such  goods,  services, 
facilities,  privileges,  advantages,  or 
accommodations.  This  prohibiticai  is 
based  on  section  302(b)(2)(A)(ii)  of  the 
ADA. 

For  example,  a  parking  facility  may  be 
required  to  modify  a  rule  barring  all 
vans  with  raised  roofs  (including  those 
that  are  wheelchair  accessiUe).  if  a 


wheeldiair-user  operating  such  a  van 
wishes  to  park  in  the  facility  and 
overhead  structures  are,  in  fact,  high 
enoogh  to  accommodate  the  height  of 
the  van.  Likewise,  a  department  store 
may  need  to  modify  a  policy  of  only 
permitting  one  person  at  a  time  in  a 
dressing  room,  if  a  mentally  retarded 
individual  needs  and  requests 
assistance  in  dressing  from  a 
companion. 

The  proposed  rule  does  not  require 
modifications  to  the  legitimate  areas  of 
specialization  of  service  providers. 
Siection  36.302(b)  provides  that  a  public 
accoounodation  may  refer  an  individual 
with  a  disability  to  another  public 
accommodation,  if  that  individual  is 
seeking,  or  requires,  treatment  or 
services  outside  of  the  referring  public 
accommodation's  area  of  specialization, 
and  if.  in  the  normal  course  of  its 
operations,  the  referring  public 
accommodation  would  make  a  similar 
referral  for  an  individual  without  a 
disability  who  seeks  or  requires  the 
same  treatment  or  services. 

For  example,  it  would  not  be 
discriminatory  for  a  physician  who 
specializes  only  in  bum  treatment  to 
refer  an  individual  who  is  deaf  to 
another  physician  for  treatment  of  an 
injury  other  than  a  bum  injury.  To 
require  a  physician  to  accept  patients 
outside  of  his  or  her  specialty  would 
fundamentally  alter  the  nature  of  the 
medical  practice  and.  therefore,  not  be 
required  by  this  section. 

A  clinic  specializing  exclusively  in 
drug  rehabilitation  could  similarly 
refuse  to  treat  a  person  who  is  not  a 
drug  addict,  but  could  not  refuse  to  treat 
a  person  who  is  a  drug  addict  simply 
because  the  patient  tests  positive  for 
HIV.  Conversely,  a  clinic  that 
specializes  in  the  treatment  of 
individuals  with  HTV  could  refuse  to 
treat  an  individual  that  does  not  have 
HTV  but  could  not  refuse  to  treat  a 
person  for  HIV  infection  simply  because 
that  person  is  also  a  drug  addict. 

Section  36302(c}(1]  requires  that  a 
public  accommodation  modify  its 
policies,  practices,  or  procedures  to 
permit  the  use  of  a  service  animal  by  an 
individual  with  a  disabilify  in  any  area 
open  to  the  general  public.  The  term 
"service  animar  is  defined  in  {  36.104  to 
include  guide  dogs,  signal  dogs,  or  any 
other  animal  individually  trained  to 
provide  assistance  to  an  individual  with 
a  disability.  Under  this  requirement,  a 
service  animal  may  not  be  excluded 
from  the  customer  areas  of,  for  example, 
movie  theaters,  restaurants,  or  retail 
stores;  or  from  the  patient  areas  of 
hospitals  or  nursing  homes  during  public 
visiting  hours.  Requiring  an  individual 
with  a  disability  to  be  separated  from  a 


service  animal  in  any  area  open  to  the 
general  public  would  violate  this 
section. 

With  respect  to  areas  that  are  not 
open  to  the  general  public.  §  36.302(c)(2) 
requires  that  a  public  accommodation 
permit  the  use  of  a  service  animal  to  the 
extent  that  it  would  not  fundamentally 
alter  the  nature  of  the  goods,  services, 
facilities,  privileges,  or  accommodations 
offered  or  provided  by  the  public 
accommodation  or  jeopardize  its  safe 
operation. 

As  specified  in  S  36302(c)(3).  the 
proposed  mie  does  not  require  a  public 
accommodation  to  supervise  or  care  for 
any  service  animal  If,  in  an  area  not 
open  to  the  general  public,  a  8er\'ice 
animal  must  be  separated  from  an 
individual  with  a  disability  in  order  to 
avoid  a  fundamental  alteration  or  a 
threat  to  safety  under  i  36.302(c)(2),  it  is 
the  responsibility  of  the  individual  to  - 
arrange  for  the  care  and  supervision  of 
the  animal  during  the  period  of 
separation. 

.   A  museum  would  not  be  required  by 
§  36302  to  modify  a  policy  barring  the 
touching  of  delicate  works  of  art  in 
order  to  enhance  the  participation  of 
individuals  who  are  blind,  if  the 
touching  threatened  the  integrity  of  the 
work.  Damage  to  a  museum  piece  would 
clearly  be  a  fimdamental  alteration  that 
is  not  required  by  this  section. 

Section  36.303    AuxiUary  Aids  and 
Services 

Section  36.303  of  the  proposed  rule 
requires  a  public  accommodation  to  take 
such  steiM  as  may  be  necessary  to 
ensure  that  no  individual  with  a 
disability  is  excluded,  denied  services,' 
segregated  or  otherwise  treated 
differently  than  other  individuals 
because  of  the  absence  of  auxiliary  aids 
and  services,  unless  the  public 
accommodation  can  demonstrate  that 
taking  such  steps  would  fundamentally 
alter  the  nature  of  the  goods,  services, 
facilities,  advantages,  or 
accommodations  being  offered  or  would 
result  in  an  undoe  burden.  This 
requirement  is  based  on  section 
302(b)(2)(A)(iii)  of  the  ADA. 

Imphcit  in  this  dufy  to  provide 
auxiliary  aids  and  services  is  the 
underlying  obligation  of  a  public 
accommodation  to  communicate 
effectively  with  its  customers,  clients, 
patients,  or  participants  who  have 
disabilities  afTecting  hearing,  vision,  or 
speech.  To  give  emphasis  to  this 
underlying  obligation,  S  38.303(c)  of  the 
proposed  rule  incorporates  language 
derived  from  section  504  regulations  for 
federally  conducted  programs  [see  e.g., 
28  CFR  39.160(a))  that  requires  that 
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appropriate  auxiliary  aids  and  services 
be  furnished  to  ensure  effective 
communication. 

Auxiliary  aids  and  services  include  a 
wide  range  of  services  and  devices  for 
ensuring  effective  communication. 
Section  36.303(b)  provides  a  list  of 
examples  of  auxiliary  aids  and  services 
that  is  taken  from  the  definition  of 
auxiliary  aids  and  services  in  section 
3(1)  of  the  ADA  and  supplemented  by 
examples  from  regulations  implementing 
section  504  in  federally  conducted 
programs  [see  e.g.,  28  CFR  39.103). 

"The  auxiliary  aid  requirement  is  a 
flexible  one.  A  public  accommodation 
can  choose  among  various  alternatives 
as  long  as  the  result  is  effective 
communication.  For  example,  a 
restaurant  woidd  not  be  required  to 
provide  menus  in  Braille  for  patrons 
who  are  blind,  if  the  waiters  in  the 
restaurant  are  made  available  to  read 
the  menu.  Similculy,  a  clothing  boutique 
would  not  be  required  to  have  Brailled 
price  .tags  if  sales  personnel  provide 
price  information  orally  upon  request; 
and  a  bookstore  would  not  be  required 
to  make  available  a  sign  language 
interpreter,  because  effective 
communication  can  be  conducted  by 
notepad. 

A  critical  determination  is  what 
constitutes  an  effective  auxiliary  aid  or 
service.  While  the  use  of  notes  may  be 
effective  for  a  person  who  is  deaf  in  the 
context  of  shopping,  it  may  not  be  an 
effective  means  of  com.nunication  in  a 
doctor's  office  when  the  matter  to  be 
decided  is  whether  major  surgery  is 
necessary. 

Public  accommodations,  though, 
would  be  well-advised,  where  feasible, 
to  consult  with  the  individual  before 
providing  him  or  her  with  a  particular 
auxiliary  aid  or  service.  An  individual 
may  in  fact  require  a  simpler  or  less 
expensive  service  or  device  than 
initially  envisioned  by  the  public 
accommodation. 

Partly  because  of  the  availabilify  of 
telecommunications  relay  services  to  be 
established  under  title  IV  of  the  ADA, 
section  36.303(d)  of  the  proposed  rule 
provides  that  a  public  accommodation  is 
not  required  to  use  a  telecommunication 
device  for  the  deaf  (TDD)  in  receiving  or 
making  telephone  calls  incident  to  its 
operations.  A  public  accommodation  is, 
however,  required  to  make  a  TDD 
available  to  an  individual  with  impaired 
hearing  or  speech,  if  it  customarily 
offers  telephone  service  to  its  customers, 
clients,  patients,  or  participants  on  more 
than  an  incidental  convenience  basis. 
Where  entry  to  a  place  of  public 
accommodation  requires  use  of  a 
security  entrance  telephone,  a  TDD  or 
other  effective  lueans  of  communication 


must  be  provided  for  use  by  an 
individual  with  impaired  hearing  or 
speech. 

In  other  words,  individual  retail 
stores,  doctors'  o^ces.  restaurants,  or 
similar  establishments  are  not  required 
by  this  section  to  have  TDD's.  because 
TI3D  users  will  be  able  to  make 
inquiries,  appointments,  or  reservations 
with  such  establishments  through  the 
relay  system  established  under  title  FV 
of  the  ADA.  The  public  accommodation 
will  likewise  be  able  to  contact  TDD 
users  through  the  relay  system.  On  the 
other  hand,  hotels,  hospitals,  and  other 
similar  establishments  that  offer 
nondisabled  individuals  the  opportunity 
to  make  outgoing  telephone  calls  on 
more  than  an  incidental  convenience 
basis  must  provide  a  TDD  on  request. 

Section  36.303(6)  requires  places  of 
lodging  that  provide  televisions  in  five 
or  more  guest  rooms  and  hospitals  to 
provide,  upon  request  a  means  for 
decoding  closed  captions  for  use  by.an 
individiral  with  impaired  hearing.  Hotels 
should  also  provide  a  TDD  or  similar 
device  at  the  front  desk  in  order  to  take 
calls  frvm  guests  who  use  TDD's  in  their 
rooms.  In  Ais  way  guests  with  hearing 
impairments  can  avail  themselves  of 
such  hotel  services  as  making  inquiries 
of  the  fi-ont  desk  and  ordering  room 
service.  The  term  "hospital"  is  used  in 
its  general  sense  and  should  be 
interpreted  broadly. 

Movie  theaters  are  not  required  by 
§  36.303  to  present  open-captioned  films. 
However,  other  public  accommodations 
that  impart  verbal  information  through 
soundtracks  on  films,  video  tapes,  or 
slide  shows  are  required  by  captioning 
or  other  means  to  make  the  information 
accessible  to  individuals  with 
disabilities.  The  Depaulment  seeks 
comment  on  these  requirements  and 
examples  of  cost-effective  ways  of 
making  these  formats  accessible  for  a 
variety  of  types  of  public 
accommodations. 

The  proposed  rule  specifies  that 
auxiliary  aids  and  services  include  the 
acquisition  or  modification  of  equipment 
or  devices.  For  example,  tape  players 
used  for  an  audio-guided  tour  of  a 
museum  exhibit  may  require  the 
addition  of  Brailled  adhesive  labels  to 
the  buttons  on  a  reasonable  number  of 
the  tape  players  to  facilitate  their  use  by 
individuals  who  are  blind.  Similariy,  a 
hotel  conference  center  may  need  to 
provide  permanent  or  portable  assistive 
listening  systems  for  persons  with 
hetiring  impaimients. 

As  provided  in  {  36.303(f).  a  public 
accommodation  is  not  required  to 
provide  any  particular  aid  or  service 
that  would  result  either  in  a 
fundamental  alteration  in  the  natiue  of 


the  goods,  services,  facilities,  privileges, 
advantages,  or  accommodations  offered 
or  in  an  undue  burden.  Both  of  these 
statutory  limitations  are  derived  from 
existing  regulations  and  caselaw  under 
section  504  and  are  to  be  apjiied  on  ■ 
case-by-case  basis  [see,  e.g.,  28  CFR 
39.160(d)  and  Southeastern  Community 
College  V.  Davis.  442  U.S.  397  (1979)). 
Congress  intended  that  "undue  burden" 
under  i  36303  and  "undue  hardship," 
which  is  used  in  the  employment 
provisions  of  title  I  of  the  ADA.  should 
be  determined  on  a  case-by-case  basis 
under  the  same  standards  and  in  light  of 
the  same  factors  (Judiciary  report  at  59). 
The  proposed  rule,  therefore,  in 
accordance  with  the  definition  of  undue 
hardship  in  section  101(10)  of  the  ADA, 
defines  undue  burden  as  "significant 
difficulty  or  expense"  {see  %%  36104  and 
36.303(a))  and  requires  that  undue 
burden  be  determined  in  light  of  the 
factors  listed  in  \  36306. 

Consistent  with  regulations 
implementing  section  504  in  federally 
conducted  programs  [see,  e.g.,  28  CFH 
39.160(d)),  S  36.303(f)  asserts  that  die 
fact  that  the  provision  of  a  particular 
auxiliary  aid  would  result  in  an  undue 
burden  does  not  relieve  a  public 
accommodation  from  the  duty  to  fumish 
an  alternative  aujdliary  aid,  if  available, 
that  would  not  result  in  such  a  burden. 

As  specified  in  §  36.303(g).  the 
auxiliary  aids  requirement  does  not 
mandate  the  provision  of  individually 
prescribed  devices,  such  as  prescription 
eyeglasses  or  hearing  aids,  or  services  of 
a  personal  nature  including  assistance 
in  eating,  toileting,  or  dressing,  unless 
such  personal  services  are  customarily 
provided  to  the  customers  or  clients  of 
the  public  accommodation  (e.g..  a 
hospital  or  senior  citizen  center). 

The  costs  of  compliance  with  the 
requirements  of  this  section  may  not  be 
financed  by  surcharges  limited  to 
particular  individuals  with  disabilities 
or  any  group  of  individuals  with 
disabilities. 

Section  36.304    Removal  of  Barriers 

Section  36.304  requires  the  removal  of 
architectural  barriers  and 
communication  barriers  that  are 
structural  in  nature  in  existing  facilities, 
where  such  removal  is  readily 
achievable,  i.e.,  easily  accomplishable 
and  able  to  be  carried  out  without  much 
difficulty  or  expense.  This  requirement 
is  based  on  section  302(b)(2)(A)(iv)  of 
the  ADA.  As  stated  in  §  36.304(0(1).      - 
barrier  removal  is  not  readily 
achievable  if  it  would  restilt  in 
significant  loss  of  profit  or  significant 
loss  of  efficiency  of  operation. 
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The  statutory  provision  also  requires 
the  readily  achievable  removal  of 
certain  barriers  in  existing  vehicles  and 
rail  passenger  cars.  This  transportation 
requirement  is  not  included  in  S  36.304, 
but  rather  in  9  36.311(b)  of  the  proposed 
rule. 

In  striking  a  balance  between 
guaranteeing  access  to  individuals  with 
disabilities  and  recognizing  the 
legitimate  cost  concerns  of  businesses 
and  other  private  entities,  the  ADA 
establishes  different  standards  for 
existing  facilities  and  new  construction. 
In  existing  faciUties.  which  are  the 
subject  of  i  36.304,  where  retrofitting 
may  prove  costly,  a  less  rigorous  degree 
of  accessibility  is  required  than  in  the 
case  of  new  construction  and  alterations 
[see  a  36.401-36.406]  where 
accessibility  can  be  more  conveniently 
and  economically  incorporated  in  the 
initial  stages  of  design  and  construction. 

For  example,  a  bank  with  existing 
automatic  teller  machines  (ATM's] 
would  have  to  remove  barriers  to  the 
use  of  the  ATM's  if  it  is  readily 
achievable  to  do  so.  Whether  or  not  it  is 
necessary  to  take  actions  such  as 
ramping  a  few  steps  or  raising  or 
lowering  an  ATM  would  be  determined 
by  whether  the  actions  can  be 
accomphshed  easily  and  without  much 
difficulty  or  expense. 

On  the  other  hand,  a  newly 
constructed  bank  with  ATM's  would  be 
required  by  (  36,401  to  have  an  ATM 
that  is  "readily  accessible  to  and  usable 
by"  persons  with  disabilities  in 
accordance  with  architectural  design 
guidelines  incorporated  under  5  36.406. 

The  requirement  to  remove 
architectural  barriers  includes  the 
removal  of  physical  barriers  of  any  kind. 
For  example,  S  36.304  requires  the 
removal,  when  readily  achievable,  of 
barriers  caused  by  the  location  of 
temporary  or  movable  structures,  such 
as  furniture,  equipment,  and  display 
racks.  In  order  to  provide  access  to 
individuals  who  use  wheelchairs, 
restaurants,  for  example,  may  need  to 
rearrange  tables  and  chairs  and 
department  stores  may  need  to 
reconfigure  display  racks  and  shelves. 
As  stated  in  5  36.304{f],  such  actions  are 
not  readily  achievable  to  the  extent  that 
they  result  in  a  significant  loss  of  selling 
or  serving  space.  If  the  widening  of  all 
aisles  in  selling  or  serving  areas  is  not 
readily  achievable,  then  selected 
widening  should  be  undertaken  to 
maximize  the  amount  of  merchandise  or 
the  number  of  tables  accessible  to 
individuals  who  use  wheelchairs. 
Access  to  goods  and  services  provided 
in  any  remaining  inaccessible  areas 
shall  be  made  available  through 


alternative  methods  to  barrier  removal, 
as  required  by  S  36.305. 

Section  36.304(b)  provides  a  wide- 
ranging  list  of  the  types  of  modest 
measiu^s  that  may  be  taken  to  remove 
barriers  and  that  are  likely  to  be  readily 
achievable.  The  list  includes  examples 
of  measures,  such  as  adding  raised  letter 
markings  on  elevator  control  buttons 
and  installing  flashing  alarm  lights,  that 
would  be  used  to  remove 
communications  barriers  that  are 
structural  in  nature.  It  is  not  an 
exhaustive  list,  but  merely  an 
illustrative  one.  Moreover,  the  inclusion 
of  a  measure  on  this  list  does  not  mean 
that  it  is  readily  achievable  in  all  cases. 
Whether  or  not  any  of  these  measures  is 
readily  achievable  is  to  be  determined 
on  a  case-by-case  basis  m  light  of  the 
particular  circumstances  presented  and 
the  factors  listed  in  §  36.306. 

A  public  accommodation  generally 
would  not  be  required  to  remove  a 
barrier  to  physical  access  posed  by  a 
flight  of  steps,  if  removal  would  require 
extensive  ramping  or  an  elevator.  The 
readily  achievable  standard  does  not 
require  barrier  removal  that  requires 
extensive  restructuring  or  burdensome 
expense.  Thus,  where  it  is  not  readily 
achievable  to  do  so,  the  ADA  would  not 
require  a  restaurant  to  provide  access  to 
a  restroom  reachable  only  by  a  flight  of 
stairs. 

The  readily  achievable  defense 
requires  a  less  demanding  level  of 
exertion  by  a  public  accommodation 
than  does  the  undue  burden  defense  to 
the  auxiliary  aids  requirements  of 
S  36.303.  In  that  sense,  it  can  be 
characterized  as  a  "lower"  standard 
than  the  undue  burden  standard.  The 
readily  achievable  defense  is  also  less 
demanding  than  the  undue  hardship 
defense  in  section  102(b)(5)  of  the  ADA 
which  limits  the  obligation  to  make 
reasonable  accommodation  in 
employment.  Barrier  removal  measures 
that  are  not  easily  accomplishable  and 
are  not  able  to  be  carried  out  without 
much  difficulty  or  expense  are  not 
required  under  the  readily  achievable 
standard,  even  if  they  do  not  impose  an 
undue  burden  or  an  undue  hardship. 

The  obligation  to  engage  in  readily 
achievable  barrier  removal  is  continuing 
one.  Over  time,  barrier  removal  that 
initially  was  not  readily  achievable  may 
later  be  required  because  of  changed 
circumstances. 

Section  36.304(c)  establishes  priorities 
for  public  accommodations  in  removing 
barriers  in  existing  facilities.  Because 
the  resources  available  for  barrier 
removal  may  not  be  adequate  to  remove 
all  existing  barriers  at  any  given  time, 
S  36.304(c]  establishes  priorities  for 


determining  which  types  of  barriers 
should  be  mitigated  or  eliminated  first. 
The  purpose  of  these  priorities  is  to 
facilitate  long-term  business  planning 
and  to  maximize,  in  light  of  limited 
resources,  the  degree  of  effective  access 
that  will  result  from  any  given  level  of 
expenditure.  These  priorities  do  not 
expand  the  obligation  to  remove  existing 
barriers  beyond  those  actions  that  are 
readily  achievable.  Rather,  they  are  only 
intended  to  affect  the  "mix"  and  . 
ordering  of  any  given  set  of  readily 
achievable  measures. 

Section  36.304(c)(1)  places  the  highest 
priority  on  measures  that  will  enable 
individuals  with  disabilities  to 
physically  enter  a  place  of  public 
accommodation.  This  priority  on 
"getting  through  the  door"  recognizes 
that  providing  actual  physical  access  to 
a  facility  from  public  sidewalks  and 
parking  is  generally  preferable  to  any 
alternative  arrangements  in  terms  of 
both  business  efficiency  and  the  dignity 
of  individuals  with  disabilities. 

When  restroom  facilities  located  in  a 
place  of  public  accommodation  are 
offered  for  use  by  the  public  on  more 
than  an  incidental  basis,  S  3e.304(c)(2) 
places  the  next  priority  on  measures 
that  will  provide  access  from  the 
entrance  of  the  place  of  public 
accommodation  to,  and  within,  those 
restroom  facilities.  The  longer  it  takes  to 
shop,  or  eat,  or  transact  business  at  a 
place  of  public  accommodation,  the 
more  important  the  provision  of 
accessible  restroom  facilities  becomes 
in  enabling  individuals  with  disabilities 
to  conduct  their  activities  on  an  equal 
basis. 

Places  of  public  accommodation,  such 
as  many  convenience  stores,  dry  . 
cleaners,  shoe  repair  stores,  and  video 
stores  that  permit  public  access  to 
restrooms,  if  at  all,  only  upon  request, 
would  not  be  subject  to  the  priority  on 
restroom  access.  On  the  other  hand, 
places  of  public  accommodation  that  do 
permit  routine  and  open  public  access  to 
restroom  facilities  would  be  subject  to 
this  priority.  This  distinction  is  based  on 
the  assumption  that,  in  general,  those 
places  of  public  accommodation  that 
provide  restroom  facilities  only  on  an 
incidental  basis  are  more  likely  to  be 
operated  in  a  quick  in-and-out  manner 
that  renders  the  need  for  accessible 
restrooms  less  compelling. 

Once  one  has  gained  entrance  to  a 
facility  and  has  been  granted 
appropriate  access  to  restroom  facilities, 
the  goods  and  services  provided  by  a 
public  accommodation  can  generally  be 
made  available  through  alternative 
methods  to  barrier  removal  that  are 
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required  under  8  36.305.  if  further  barrier 
removal  is  not  reddily  achievable. 

The  next  priority,  which  is  established 
in  S  36.304(c)(3).  is  for  measures  that 
provide  access  to  those  areas  of  a  public 
accommodation  where  goods  and 
services  are  made  available  to  the 
public.  For  example,  in  a  hardware 
store,  to  the  extent  that  it  is  readily 
achievable  to  do  so.  individuals  with 
disabilities  should  be  given  access  not 
only  to  assistance  at  the  front  desk,  but 
also  access,  like  that  available  to  other 
customers,  to  the  retail  display  areas  of 
the  store. 

The  last  priority,  set  forth  in  |  36.305. 
is  placed  on  any  remaining  measures 
required  to  remove  barriers.  These 
measures  include  making  restrooms 
accessible  in  places  of  public 
accommodation  where  the  public  uses 
restrooms  only  on  an  incidental  basis. 
The  Department  seeks  comment  on  the 
concept  of  establishing  priorities  for  the 
removal  of  barriers  in  existing  facilities 
as  well  as  on  the  priorities  themselves. 

Section  36.304(d]  provides  that 
"readily  achievable"  measures  taken 
'solely  to  remove  barriers  under  |  36404 
are  exempt  from  the  alterations 
requirements  of  subpart  D.  This 
approach  maximizes  the  flexibility  of 
public  accommodations  in  undertaking 
barrier  removal  by  allowing  deviations 
from  the  technical  standards  of  subpart 
D.  For  example,  slightly  steeper  ramps 
or  sHghtly  narrower  doorways  could  be 
installed  than  those  required  by  subpart 
D,  access  could  still  be  provided,  and 
resources  could  be  released  for 
expanding  the  amount  of  barrier 
removal  that  oould  be  obtained  under 
the  readily  achievable  standard.  In 
order  to  ensure  that  any  potential  safety 
problem  is  avoided,  however,  i  36.304(d) 
provides  that  no  measure  shall  be  taken 
that  poses  a  significant  risk  to  the  healdi 
or  safety  of  individuals  with  disabilities 
or  others. 

Because  of  the  inconvenience  to 
individuals  with  disabilities  and  die 
safety  problems  involved  m  die  use  of 
portable  ramps,  §  36.304(e)  permits  the 
use  of  a  portable  ramp  to  comply  vrith 
S  36.304(a)  only  when  installation  of  a 
permanent  ramp  is  not  readily 
achievable.  In  order  to  promote  safety, 
S  3e.304(e)  requires  ihat  due 
consideration  be  given  to  the 
incorporation  of  features  such  as  nonslip 
surfaces,  railings,  anchoring,  and 
strength  of  materials  in  any  portable 
ramp  that  is  used. 

Temporary  facilities  brou^t  in  for  use 
at  the  site  of  a  natural  disaster  are 
subject  to  the  barrier  removal 
requirements  of  {  36.304. 


Section  36.305    Alternatives  to  Barrier 
Removal 

Section  36.305  specifies  that  where  a 
public  accommodation  can  demonstrate 
that  removal  of  a  barrier  is  not  readily 
achievable,  the  public  accommodation 
most  make  such  goods,  services, 
facilities,  privileges,  advantages,  or 
accommodations  available  tlmni^ 
alternative  methods  if  sudi  methods  are 
readily  achievable.  This  requirement  is 
based  on  section  302(b)(2)(A)(v)  of  the 
ADA. 

For  example,  if  it  is  not  readily 
achievable  for  a  retail  store  to  raise, 
lower,  or  remove  shelves  or  to  rearrange 
display  racks  to  provide  accessible 
aisles,  the  store  must,  if  readily 
achievable,  provide  a  clerk  or  take  other 
alternative  measures  to  retrieve 
inaccessible  merchandise.  Similarly,  if  it 
is  not  readily  achievable  to  ramp  a  long 
flight  of  stairs  leading  to  the  front  door 
of  a  restaurant  or  a  pharmacy,  the 
restaurant  or  the  pharmacy  must  take 
alternative  measures,  if  readily 
achievable,  such  as  providing  curb 
service  or  home  deUvery.  Likewise,  if  it 
is  not  readily  achievable  to  remove 
barriers  to  gas  pump  use  by  individuals 
with  manual  and  mobility  impairments, 
a  self-service  gas  station  could  provide 
refueling  service,  upon  request,  at  self- 
service  islands. 

Where  alternative  methods  are  used 
to  provide  access,  a  public 
accommodation  may  not  charge  an 
individual  with  a  disability  for  the  costs 
associated  with  the  alternative  method. 
For  instance,  the  self-service  station  in 
the  example  above  must  provide 
refueling  service  at  the  self-servioe 
price.  Similarly,  a  restaurant  may  not 
charge  a  wheelchair  user  for  cuibside 
service  or  home  delivery  when  these 
services  are  provided  as  an  alternative 
to  barrier  removal. 

In  some  circumstances,  t>ecause  of 
security  considerations,  some 
alternative  methods  may  not  be  readily 
achievable.  For  example,  the  proposed 
rule  does  not  require  a  service  station  to 
provide  refueling  service  to  individuals 
with  (Usabilities  during  the  hours  diat  it 
is  operating  exclusively  on  a  remote 
control  basis  with  a  single  cashier. 
Likewise,  the  proposed  rule  does  not 
require  a  easier  working  in  a  security 
booth  in  a  convenience  store  to  leave 
his  or  her  post  to  retrieve  items  for 
individuals  with  disabilities,  if  there  are 
no  other  employees  on  duty. 

As  provided  in  S  36.305(c).  the 
alternative  methods  requirement  does 
not  mandate  the  provision  of  personal 
devices,  such  as  wheelchairs,  or 
services  of  a  personal  nature,  including 


assistance  in  eating,  toileting,  or 
dressing. 

Section  3&305(d]  provides  specific 
requirements  regarding  alternatives  to 
barrier  removal  in  multiscreen  cinemas. 
In  some  situations,  it  may  not  be  readdy 
achievable  to  remove  enough  barriers  to 
provide  access  to  all  of  the  theaters  of  a 
multiscreen  cinema.  If  that  is  the  case, 
S  36.305(d)  requires  the  cinema  to 
establish  a  film  rotation  schedule  that 
provides  reasonable  access  for 
individuals  who  use  wheelchairs  to 
films  being  presented  by  the  cinema.  It 
further  requires  diat  reasonable  notice 
be  provided  to  the  public  as  to  the 
location  and  time  of  accessible 
showings.  Methods  for  providing  notice 
include  appropriate  use  of  the 
international  accessibility  symbol  in  a 
cinema's  print  advertising  and  the 
addition  of  accessibility  information  to  a 
cinema's  recorded  telephone 
information  line. 

Section  36.306    Readily  Achievable  and 
Undue  Burden:  Factors  to  be  Considered 

Section  36.306  lists  factors  to  be 
considered  in  determining  whether 
barrier  removal  is  reattily  achievable  in 
any  particular  circumstance  or  whether 
provision  of  an  auxiliary  aid  would 
result  in  an  undue  burden.  The  list  is 
derived  from  section  301(9)  of  the  ADA. 
It  reflects  the  congressional  intention 
that  a  wide  range  of  factors  be 
considered  in  determining  whether  an 
action  is  readily  achievable  or  an  undue 
burden.  It  also  takes  into  account  diat 
many  local  facilities  are  owned  or 
operated  by  parent  corporations  or 
entities  that  conduct  operations  at  many 
different  sites.  This  section  makes  dear 
that  it  is  not  just  the  resources  of  the 
local  facility  where  the  barrier  must  be 
removed  or  the  auxiliary  aid  must  be 
provided  that  are  relevaiit  in 
determining  whether  an  action  is  readily 
achievable  or  an  undue  burden.  Nor  are 
just  the  overall  resources  of  the  parent 
entity  relevant.  Rather,  the  resources  of 
both  the  local  facility  and  the  parent 
entity  must  be  considered.  In 
determining  whether  a  particular  action 
is  readily  achievable  or  an  undue 
burden,  one  must  evaluate  the  degree  to 
which  the  parent  entity  has  resources 
that  may  be  allocated  to  the  local 
facility.  In  order  to  make  this  evaluation, 
the  administrative  and  fiscal 
relationship  between  the  parent  entity 
and  the  local  facility  must  be  examined. 

The  statutory  list  of  factors  in  section 
301(9)  of  the  Act  uses  the  term  "covered 
entity"  to  refer  to  the  larger  entity  of 
whidi  a  particular  facility  may  be  a  part 
"Covered  entity"  is  not  a  defined  term  in 
the  ADA  cmd  is  not  used  consistently 
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throughout  the  Act  The  proposed  rule, 
therefore,  substitutes  the  term  "parent 
entity"  in  place  of  covered  entity  in 
S  36.306  (c).  (d),  and  (e)  when  referring 
to  the  larger  private  entity  whose  overall 
resources  may  be  taken  into  account. 
This  usage  is  consistent  with  the  House 
Judiciary  Committee's  use  of  the  term 
"parent  company"  to  describe  the  larger 
entity  of  which  the  local  facility  is  a  part 
(Judiciary  report  at  40-41,  54-55). 

Application  of  the  "readily 
achievable"  or  "undue  burden"  standard 
should  not  result  in  the  closure  of  any 
business  or  of  any  site  of  a  multi-site 
business.  If  such  closure  will  result,  then 
the  contemplated  barrier  removal,  for 
example,  is  obviously  not  readily 
achievable.  Many  barriers  can  be 
removed,  however,  without  threatening 
the  economic  viability  of  even 
marginally  profitable  businesses,  and 
even  in  those  cases  where  such  a  danger 
may  occur,  readily  achievable 
alternatives  to  b&rrier  removal  are  likely 
to  exist. 

We  have  declined  to  establish  in  this 
proposed  rule  any  kind  of  numerical 
formula  for  determining  whether  an 
action  is  readily  achievable  or  an  undue 
burden.  Proposals  to  establish  such 
numerical  standards  were  rejected  by 
Congress  after  careful  consideration.  It 
would  be  difficult  to  devise  a  specific 
ceiling  on  compliance  costs  that  would 
take  into  account  the  vast  diversity  of 
enterprises  covered  by  the  ADA's  public 
accommodations  requirements  and  the 
economic  situation  that  any  particular 
entity  would  find  itself  in  at  any 
moment.  The  proposed  rule,  therefore, 
implements  the  flexible  case-by-case 
approach  chosen  by  Congress. 

Section  36.307    Accessible  or  Special 
Goods 

Section  36.307  establishes  that  the 
proposed  rule  does  not  require  a  public 
accommodation  to  alter  its  inventory  to 
include  accessible  or  special  goods  with 
accessibility  features  that  are  designed 
for,  or  facilitate  use  by,  individuals  with 
disabilities.  As  specified  in  5  36.307(c], 
accessible  or  special  goods  include  such 
items  as  Brailled  versions  of  books, 
books  on  audio-cassettes,  closed 
captioned  video  tapes,  special  sizes  or 
lines  of  clothing,  and  special  foods  to 
meet  particular  dietary  needs. 

The  purpose  of  the  ADA's  public 
accommodations  requirements  is  to 
ensure  accessibility  to  the  goods  offered 
by  a  public  accommodation,  not  to  alter 
the  nature  or  mix  of  goods  that  the 
public  accommodation  has  typically 
provided.  In  other  words,  a  bookstore, 
for  example,  must  make  its  facilities  and 
sales  operations  accessible  to 
individuals  with  disabilities,  but  is  not 


required  to  stock  Brailled  or  large  print 
books.  Similarly,  a  video  store  must 
make  its  facilities  and  rental  operations 
accessible,  but  is  not  required  to  stock 
closed-captioned  video  tapes. 

Although  a  public  accommodation  is 
not  required  by  S  3e.307(a)  to  modify  its 
inventory,  it  is  required  by  9  36.307(b), 
at  the  request  of  an  individual  with 
disabilities,  to  order  accessible  or 
special  goods  that  it  docs  not 
customarily  maintain  in  stock  if,  in  the 
normal  course  of  its  operation,  it  makes 
special  orders  for  unstocked  goods,  and 
if  the  accessible  or  special  goods  can  be 
obtained  from  a  supplier  with  whom  the 
public  accommodation  customarily  does 
business.  For  example,  a  clothing  store 
would  be  required  to  order  specially- 
sized  clothing  at  the  request  of  an 
individual  with  a  disability,  if  it 
customarily  makes  special  orders  for 
goods  that  it  does  not  keep  in  stock,  and 
if  the  merchandise  can  be  obtained  from 
one  of  the  store's  customary  suppliers. 

Section  36.308    Seating  in  Assembly 
Areas 

Section  36.308  establishes  specific 
requirements  for  barrier  removal  in 
assembly  areas,  which  include  such 
facilities  as  theaters,  concert  halls, 
auditoriums,  lecture  halls,  and 
conference  rooms. 

Individuals  who  use  wheelchairs 
historically  have  been  relegated  to 
inferior  seating  in  the  back  of  assembly 
areas  separate  from  accompanying 
family  members  and  friends.  The 
provisions  of  $  36.308  will  promote 
integration  and  equality  in  seating  by 
requiring,  where  it  is  readily  achievable, 
that  a  reasonable  number  of  wheelchair 
seating  spaces  be  provided,  that  the 
spaces  be  dispersed  throughout  the 
seating  area  with  lines  of  sight 
comparable  to  those  for  all  viewing 
areas,  that  the  spaces  adjoin  an 
accessible  emergency  egress  route,  and 
that  the  spaces  be  designed  to  permit 
individuals  with  disabilities  to  be  able 
to  sit  with  accompanying  family 
members  or  other  companions. 

In  sbme  cases,  it  may  not  be  readily 
achievable  to  remove  seats  in  such  a 
manner  as  to  enable  individuals  who 
use  wheelchairs  to  sit  next  to 
accompanying  family  members  or 
companions.  In  such  instances, 
§  36.308(a)(2]  requires  that  portable 
chairs  be  provided  for  the 
accompanying  individuals. 

Section  36.309    Purchase  of  Furniture 
and  Equipment 

Section  36.309  requires  that  newly 
purchased  furniture  or  equipment  made 
available  for  use  at  a  place  of  public 
accommodation  be  accessible,  to  the 


extent  such  furniture  or  equipment  is 
available,  unless  this  requirement  would 
fundamentally  alter  the  goods,  services, 
facilities,  privileges,  advantages,  or 
accommodations  offered,  or  would  not 
be  readily  achievable.  Thus  in  most 
cases  a  restaurant  purchasing  new 
movable  tables  for  its  dining  areas 
would  have  to  ensure  that  a  reasonable 
number  of  the  tables  could  be  used  by 
persons  in  wheelchairs;  i.e.,  there  should 
be  no  crossbar  or  other  barrier 
preventing  a  person  in  a  wheelchair 
from  pulling  up  to  the  table.  A 
reasonable  number  of  newly  purchased 
vending  machines  made  available  by- 
the  public  accommodation  or  a 
contractor  should  be  accessible  to 
individuals  with  disabilities,  as  should 
video  games.  If  such  accessible  furniture 
or  equipment  is  not  available  for 
purchase,  a  public  accommodation  has 
no  obligation  under  this  section. 

The  ADA  requires  that  no  individual 
be  discriminated  against  on  the  basis  of 
disability  in  the  full  and  equal 
enjoyment  of,  among  other  things,  the 
services  and  "facilities"  of  any  place  of 
public  accommodation  (section  302(a)). 
As  explained  under  the  discussion  of  the 
definition  of  the  term  in  S  36.104, 
"facility"  includes  equipment  and 
property  added  to  indoor  or  outdoor 
areas.  In  addition,  the  committee  reports 
refer  to  rearrangement  of  physical 
barriers,  including  those  created  by  the 
arrangement  of  temporary  or  movable 
structures  such  as  furniture,  equipment, 
and  display  racks  (Education  and  Labor 
report  at  110;  see  also  Judiciary  report  at 
61-62),  in  the  context  of  the  requirement 
that  physical  barriers  be  removed  if 
removal  is  readily  achievable.  The 
reports  urge  that  consideration  be  given 
in  new  construction  to  placing  fixtures 
and  equipment  to  be  used  by  employees 
at  a  convenient  height  for  accessibility, 
and  that  if  new  fixtures  and  equipment 
that  are  adjustable  are  commercially 
available,  an  effort  should  be  made  to 
purchase  them  for  employees.  Congress 
clearly  intended  that  accessibility 
requirements  apply  to  furniture  and 
equipment. 

Rather  than  applying  the  new 
construction  and  alteration 
requirements  of  section  303  of  the  Act, 
which  concern  fixed  structures  (those, 
for  example,  constructed  "for  first 
occupancy"  after  a  certain  date,  or 
altered  after  a  certain  date),  the 
proposed  rule  would  apply  the  "readi.y 
achievable"  and  "fundamental 
alteration"  concepts  to  the  purchase  of 
accessible  equipment.  In  addition,  the 
rule  would  only  require  the  purchase  of 
accessible  equipment  if  it  is  available  in 
the  marketplace.  Thus,  for  example,  a 
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health  spa  may  be  able  to  purchase, 
without  much  difficulty  and  expense, 
exercise  equipment  that  can  be  used 
both  by  persons  who  are  considered 
individuals  with  disabilities  because  of 
short  stature  and  persons  who  do  not 
have  disabilities,  or  equipment  with 
instructions  that  can  be  used  by  persons 
with  vision  impairments. 

Section  36.310    Examinations  and 
Courses 

Section  36.310(a]  sets  forth  the  general 
rule  that  any  private  entity  that  offers 
examinations  or  courses  related  to 
applications,  licensing,  certification,  or 
credentialing  for  secondary  or 
postsecondary  education,  professional, 
or  trade  purposes  shall  offer  such 
examinations  or  courses  in  a  place  and 
manner  accessible  to  persons  with 
disabilities  or  offer  alternative 
accessible  arrangements  for  such 
individuals. 

Paragraph  (a)  restates  section  309  of 
the  Americans  with  Disabilities  Act. 
Section  309  is  intended  to  fill  the  gap 
that  is  created  when  licensing, 
certification,  and  other  testing 
authorities  are  not  covered  by  section 
504  of  the  Rehabilitation  Act  or  title  II  of 
the  ADA.  Any  such  authority  that  is 
covered  by  section  504,  because  of  the 
receipt  of  Federal  money,  or  by  title  II, 
because  it  is  a  function  of  a  State  or 
local  government,  must  make  all  of  its 
programs  accessible  to  persons  with 
disabilities,  which  includes  physical 
access  as  well  as  acconunodations  in 
the  way  the  test  is  administered,  e.g., 
extended  lime,  written  instructions,  or 
assistance  of  a  reader. 

However,  many  licensing, 
certification,  and  testing  authorities  are 
not  covered  by  section  504,  because  no 
Federal  money  is  received;  nor  are  they 
covered  by  title  II  of  the  ADA  because 
they  are  not  State  agencies.  However, 
States  often  require  the  licenses 
provided  by  such  authorities  in  order  for 
an  individual  to  practice  a  particular 
profession  or  trade.  Thus,  the  provision 
was  included  in  the  ADA  in  order  to 
assure  that  persons  with  disabilities  are 
not  foreclosed  from  educational, 
professional,  or  trade  opportunities 
because  an  examination  or  course  is 
conducted  in  an  inaccessible  site  or 
without  an  accommodation. 

As  indicated  in  the  Application 
section  of  this  part  (S  36.102),  S  36.310  is 
not  limited  to  public  accommodations  or 
commercial  facilities.  Rather,  the 
requirements  of  i  36.310  apply  to  any 
private  entity  that  o^ers  the  specified 
types  of  examinations  or  courses.  This  is 
consistent  with  section  309  of  the 
Americans  with  Disabilities  Act.  which 
states  that  the  requirements  apply  to 


"any  person"  offering  examinations  or 
courses. 

Section  36.310(b)  sets  forth  specific 
requirements  for  examinations. 
Examinations  covered  by  this  section 
would  include  a  bar  exam  or  the 
Scholastic  Aptitude  Test  prepared  by 
the  Educational  Testing  Service. 
Paragraph  (b)(1)  is  adopted  from  the 
Department  of  Education's  section  504 
regulation  on  admission  tests  to 
postsecondary  educational  programs,  34 
CFR  104.42(b)(3).  Paragraph  (b)(l)(i) 
requires  that  a  private  entity  offering  an 
examination  covered  by  the  section 
must  assure  that  the  examination  is 
selected  and  administered  so  as  to  best 
ensure  that  the  examination  accurately 
reflects  an  individual's  aptitude  or 
achievement  level  or  other  factor  the 
examination  purports  to  measure,  rather 
than  reflecting  the  individual's  impaired 
sensory,  manual,  or  speaking  skills 
(except  where  those  skills  are  the 
factors  that  the  examination  purports  to 
measure).  Paragraph  (b)(l)(ii)  requires 
that  any  examination  specially  designed 
for  individuals  with  disabilities  be 
offered  as  often  and  in  as  timely  a 
manner  as  are  other  examinations. 
Paragraph  (b)(l)(iii)  requires  that 
examinations  be  administered  in 
facilities  that  are  accessible  to 
individuals  with  disabilities. 

Paragraph  (b)(2)  gives  examples  of 
modifications  to  examinations  that  may 
be  necessary  in  order  to  comply  with 
this  section.  These  may  include 
providing  more  time  for  completion  of 
the  examination  or  a  change  in  the 
manner  of  giving  the  examination,  i.e.. 
reading  the  examination  to  the 
individual. 

Paragraph  (b)(3)  requires  the  provision 
of  auxiliary  aids  unless  the  private 
entity  offering  the  examination  can 
demonstrate  that  offering  a  particular 
auxiliary  aid  would  fundamentally  alter 
the  examination  or  result  in  an  undue 
burden.  Examples  of  auxiliary  aids 
include  taped  examinations,  interpreters 
or  other  effective  methods  of  making 
orally  delivered  materials  available  to 
individuals  with  hearing  impairments, 
readers  for  individuals  with  visual 
impairments  or  learning  disabilities,  and 
other  similar  services  and  actions.  The 
suggestion  that  individuals  with  learning 
disabilities  may  need  readers  is 
included,  although  it  does  not  appear  in 
the  Department  of  Education  regulation, 
because,  in  fact,  some  individuals  with 
learning  disabilities  have  visual 
perception  problems,  and  would  benefit 
from  a  reader. 

Paragraph  (b)(4)  gives  examples  of 
alternative  accessible  arrangements.  For 
instance,  the  private  entity  might  be 
required  to  provide  the  examination  at 


an  individual's  home  with  a  proctor. 
Alternative  arrangements  must  provido 
conditions  for  individuals  with 
disabilities  that  are  comparable  to  the 
conditions  under  which  other 
individuals  take  the  examinations.  In 
other  words,  an  examination  cannot  be 
offered  to  an  individual  with  a  disability 
in  a  cold,  poorly  lit  basement,  if  other 
individuals  are  given  the  examination  in 
a  warm,  well-Ut  classroom. 

Paragraph  (c)  sets  forth  specific 
requirements  for  courses.  Paragraph 
(c)(l]  contains  the  general  rule  that  any 
course  covered  by  this  section  must  be 
modified  to  ensure  that  the  place  and 
manner  in  which  the  course  is  given  is 
accessible.  Paragraph  (c)(2)  gives 
examples  of  possible  modifications  that 
might  be  required,  including  extending 
the  time  permitted  for  completion  of  the 
course  (i.e.,  permitting  oral  rather  than 
written  delivery  of  an  assignment  by  a 
person  with  a  visual  impairment),  or 
adaptation  of  the  manner  in  which  the 
course  is  conducted  (i.e..  providing 
cassettes  of  class  handouts  to  an 
individual  with  a  visual  impairment). 

In  language  identical  to  that  of 
paragraph  (b),  paragraph  (c)(3)  requires 
auxiliary  aids  unless  a  fundamental 
alteration  or  undue  burden  would  result, 
and  paragraph  (c)(4)  requires  that 
courses  be  administered  in  accessible 
facilities.  Paragraph  (c)(5)  gives 
examples  of  alternative  accessible 
arrangements.  These  may  include 
provision  of  the  course  through 
videotape,  cassettes,  or  prepared  notes. 
Alternative  arrangements  must  provide 
comparable  conditions  to  those 
provided  to  others,  including  similar 
lighting,  room  temperature,  etc. 

Section  36.311    Transportation  Provided 
by  Private  Entities  not  Primarily 
Engaged  in  the  Business  of  Transporting 
People 

Section  36.311  contains  specific 
provisions  relating  to  private  entities  not 
primarily  engaged  in  the  business  of 
transii^rting  people  but  that  operate 
specified  public  transportation  systems. 
Examples  of  operations  covered  by  the 
requirements  are  listed  in  paragraph 
(b)(2).  They  include,  but  are  not  limited 
to,  hotel  and  motel  airport  shuttle 
services,  customer  and  employee  shuttle 
bus  services  operated  by  private 
companies  and  shopping  centers,  and 
shuttle  operations  of  recreational 
facilities  such  as  stadiums,  zoos, 
amusement  parks,  and  ski  resorts. 

Paragraph  (a)(1)  states  the  general 
rule  that  covered  private  entities  are 
subject  to  all  of  the  specific  provisions 
of  subparts  B  and  C,  except  as  provided 
in  S  36.311. 
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Paragraph  (b)  ipacificaUy  provides 
that  in  undartaldBg  readily  achievable 
actions  to  reaiova  barriers  in  vehicles,  a 
private  entity  is  not  required  to  ixutall 
hydraulic  or  ether  bits. 

Paragraph  (c)  applies  to  private 
entities  (other  than  over-the-road  buses) 
operatii^  fixed  route  systems. 
Paragraph  (cXl)  specifically  applies  to 
systems  usii^  vehicles  with  a  seating 
capacity  in  excess  of  16  passengers 
(including  the  ciriver).  These  entities 
must  pordiaae  or  lease  new  vehicles  for 
use  oa  the  fixed  route  systems  that  are 
readily  accessibla  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  with  wheelchairs. 

Paragraph  (cH2)  applies  to  fixed  route 
systems  using  vehicles  with  a  seating 
capacity  of  16  passengers  or  less 
(including  the  driver)  for  which  a 
solicitation  is  made  after  the  30th  day 
following  enactment  of  the  Act  (on  or 
after  August  28. 1990).  If  a  private  entity 
purchases  or  leases  a  new  vehicle  that  is 
not  accessible  for  use  on  such  system, 
the  entity  must  operate  the  system  so 
that,  when  viewed  in  its  entirety,  the 
system  ensures  a  level  of  service  to 
individuals  with  disabilities  equivalent 
to  the  level  of  service  provided  to 
individuals  without  disabilities. 

Paragraph  (d)  applies  to  private 
entities  operating  demand  responsive 
systems  (other  than  over-the-road 
buses).  These  systems  must  operate,  so 
that,  when  viewed  in  their  entirety,  the 
system  ensures  a  level  of  service  to 
individuals  with  disabilities  equivalent 
to  the  level  of  service  provided  to 
individuals  without  disabilities. 

Para^aph  (d)(2)  applies  to  systems 
using  vehicles  seating  more  than  16 
passengers.  Such  vehicles  must  be 
accessible  if  a  solicitation  is  made  more 
than  30  days  after  the  date  of  the 
enactment  of  the  Act  (on  or  after  August 
26. 1990)  unless  the  operator's  system, 
when  viewed  in  its  entirety,  provides  an 
equivalent  level  of  service  to  individuals 
with  and  without  disabilities. 

Paragraph  (e)  applies  to  over-the-road 
buses.  If  a  public  accommodation 
covered  by  this  section  uses  over-the- 
road  buses  in  its  transportation  system, 
the  buses  must  meet  all  vehicle  and 
system  requirements  contained  in  the 
regulations  of  the  Department  of 
Transportation  issued  pursuant  to 
section  306  of  the  Act. 

Paragraph  (f)  states  that  the 
requirements  for  "private  entities  not 
primarily  engaged  in  the  business  of 
transporting  people"  issued  by  the 
Department  of  Transportation  (DOT) 
pursuant  to  section  306  of  the  Act  (55  FR 
40764)  apply  to  vehicles  and  systems 
covered  by  this  section.  For  example, 
the  DOT  regulations  specify  criteria  for 


determining  whether  vehicles  are 
"readily  accessible  to  and  usable  by 
individuals  with  disabibties,"  and 
whether  systems  ensure  an  "equivalent" 
level  of  service  for  individuals  «vith 
disabilities.  The  ADA  requires  that  the 
DOT  regulations  be  consistent  with 
supplemental  minimum  guidelines  for 
vehicles  to  be  issued  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  pursuant  to 
section  504  of  the  Americans  with 
Disabilities  Act. 

Subpart  D — New  Construct/on  and 
Alterations 

Sul^art  D  Implements  section  303  of 
the  Act  which  requires  that  newly 
constructed  or  altered  places  of  public 
accommodation  or  commercial  facilities 
be  readily  accessible  to  and  usable  by 
individuals  with  disabilities.  This 
requirement  contemplates  a  high  degree 
of  convenient  access.  It  is  intended  to 
ensure  that  patrons  and  employees  of 
places  of  public  accommodation  and 
employees  of  commercial  facilities  are 
able  to  get  to,  enter,  and  use  the  facility. 

Potential  patrons  of  places  of  public 
accommodation  should  be  able  to  get  to 
a  store,  get  into  the  store,  and  get  to  the 
areas  where  goods  are  being  provided. 
Employees  should  have  the  same  types 
of  access,  although  those  individuals 
require  access  to  and  around  the 
employment  area  as  well  as  to  the  area 
in  which  goods  and  services  are 
provided. 

The  ADA  is  geared  to  the  future — its 
goal  being  that  over  time,  access  will  be 
the  rule,  rather  than  the  exception.  Thus, 
the  Act  only  requires  modest 
expenditures,  of  the  type  addressed  in 
S  36.304  of  this  part,  to  provide  access  to 
existing  facilities  not  otherwise  being 
altered,  but  requires  all  new 
construction  and  alterations  to  be 
accessible. 

The  Act  does  not  require  new 
construction  or  alterations;  it  simply 
requires  that  when  a  public 
accommodation  or  other  private  entity 
undertakes  the  construction  or 
alteration  of  a  facility  subject  to  the  Act 
the  newly  constructed  or  altered  facility 
must  be  made  accessible.  This  part 
establishes  the  requirements  for  new 
construction  and  alterations. 

Section  38.401     New  Construction. 

Section  3&401  implements  the  new 
construction  requirements  of  the  ADA. 
Section  303(a)(1)  of  the  Act  provides 
generally  that  all  facilities  designed  and 
constructed  for  first  occupancy  later 
than  30  months  after  the  date  of 
enactment  (i.e..  after  January  26. 1993) 
must  be  readily  accessible  to  and  usable 
by  individuals  with  disabilities. 


Paragraph  36.401(a)(1)  restates  the 
general  requirement  for  accessible  new 
construction.  Paragraph  36.401(a)(2)  sets 
forth  for  comment  two  ahemative  ways 
by  whidi  to  determine  what  fadlities 
are  subject  to  the  Act  and  what 
standards  apply. 

The  first  option  deems  a  facility  to  be 
subject  to  the  new  construction 
requirements  if  the  builder  files  a 
completed  application  for  a  building 
permit  or  permit  extension  after  January 
26. 1992.  and  the  facility  is  occupied 
after  January  26. 1993.  Option  two,  on 
the  other  hand,  would  impose  new 
construction  requirements  if  the  builder 
files  a  completed  application  for  a 
building  permit  or  permit  extension  after 
the  enactment  of  the  ADA  (July  26, 
1990),  and  the  facility  is  occupied  after 
January  26. 1993. 

Both  Option  One  and  Option  Two 
assume  that  Congress  did  not 
contemplate  having  actual  occupancy 
trigger  the  accessibility  requirements, 
because  the  statute  prohibits  a  failure  to 
"design  and  construct  for  first 
occupancy,"  rather  than  requiring 
accessibility  in  facilities  actually 
occupied  after  a  particular  date.  The 
only  other  Federal  statute  requiring 
accessibility  of  new  construction  of 
facilities  "for  first  occupancy"  after  a 
particular  date  is  the  Fair  Housing 
Amendments  Act  of  1988  (FHAA).  The 
regulation  implemenfing  the  FHAA 
identifies  a  particular  event  (not  actual 
occupancy)  that  occurs  after  a  particular 
date,  by  which  to  determine  "first 
occupancy."  In  the  case  of  the  FHAA 
rule,  a  facility  for  which  a  permit  is 
received  earlier  than  14  months  before 
the  statute's  "first  occupancy"  date,  or 
which  is  actually  occupied  by  the  "first 
occupancy"  date,  is  considered  to  be* 
designed  and  constructed  for  first 
occupancy  before  that  date.  24  CFR 
100.205(a). 

There  are  several  advantages  to  using 
a  date  certain.  First  it  would  be  helpful 
for  designers  and  builders  to  have  a 
fixed  date  for  accessible  design,  so  that 
they  can  determine  accessibility 
requirements  early  in  the  planning  and 
design  stage.  It  is  difficult  to  determine 
accessibility  requirements  in 
anticipation  of  the  pctual  date  of  first 
occupancy  because  of  tmpredictable  and 
uncontrollable  events  (e.g.,  strikes 
affecting  suppliers  or  labor,  or  natural 
disasters)  that  may  delay  occupancy.  To 
redesign  or  reconstruct  portions  of  a 
facility  if  it  begins  to  appear  that 
occupancy  will  be  later  than  anticipated 
would  be  quite  costly.  The  certification 
of  receipt  of  a  complete  application  for  a 
building  permit  is  an  appropriate  point 
in  the  process  because  certifications  are 
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issued  in  writing  by  governmental 
authorities.  This  approach  presents  a 
clear  and  objective  standard.  A  fixed 
date  would  also  assist  those  responsible 
for  enforcing,  or  monitoring  compliance 
with,  the  statute,  and  those  protected  by 
it 

The  Department  considered  using  as  a 
trigger  for  application  of  the 
accessibihty  standards,  as  does  the 
FHAA  rule,  the  date  on  which  a  permit 
is  granted.  The  Department  chose 
instead  the  date  on  which  a  complete 
permit  application  is  certified  as 
received  by  the  appropriate  government 
entity.  This  proposal  is  based  on 
information  that  several  months  or  even 
years  can  pass  between  application  for 
a  permit  and  receipt  of  a  permit.  Design 
is  virtually  complete  at  the  time  an 
applicafion  is  complete  (i.e.,  certified  to 
contain  all  the  information  required  by 
the  State,  county,  or  local  government). 
After  an  application  is  filed,  delays  may 
occur  before  the  permit  is  granted  due  to 
numerous  factors  (not  necessarily 
relating  to  accessibility);  for  example, 
hazardous  waste  discovered  on  the 
property,  flood  plain  requirements, 
zoning  disputes,  or  opposition  to  the 
project  fi-om  various  groups.  These 
factors  should  not  require  redesign  for 
accessibility  if  the  application  was 
completed  before  January  26, 1992 
(Option  One),  or  July  26, 1990  (Option 
"Two).  However,  if  the  facility  must  be 
redesigned  for  other  reasons,  such  as  a 
change  in  density  or  environmental 
preservation,  and  the  final  permit  is 
based  on  a  new  application,  the  rule 
would  require  accessibility  if  the 
application  was  certified  complete  after 
January  26. 1992  (Option  One),  or  July 
28, 1990  (Option  Two). 

It  should  be  noted  that  the  dates  of 
January  26, 1992  (Option  One),  and  July 
28, 1990  (Option  Two),  are  relevant  only 
with  respect  to  the  last  application  for  a 
permit  or  permit  extension  for  a  facility. 
Thus,  if  an  entity  has  applied  for  only  a 
"foundation"  permit,  the  date  of  that 
permit  application  has  no  effect 
because  the  entity  must  also  apply  for 
and  receive  a  permit  at  a  later  date  for 
the  actual  superstructure.  In  this  case,  it 
is  the  date  of  the  later  application  that 
would  control,  unless  construction  is  not 
completed  within  the  time  allowed  by 
the  permit,  in  which  case  a  third  permit 
would  be  issued  and  the  date  of  the 
application  for  that  permit  would  be 
determinative  for  purposes  of  the  rule. 

The  Department  seeks  comment  on 
whether  the  fixed  date  should  be  the 
date  on  which  a  permit  is  received  from 
the  government  agency  (the  approach 
taken  in  the  FHAA  rule),  rather  than  the 


date  on  which  the  permit  application  is 
certified  complete. 

Option  One 

Under  Option  One,  a  building  would 
be  considered  to  be  "for  first 
occupancy"  after  January  28, 1993,  only 

(1)  if  the  last  application  for  a  building 
permit  or  permit  extension  for  the 
facility  is  received,  and  certified  to  be 
complete,  by  a  State,  county,  or  local 
Oovemment  after  January  28, 1992,  and 

(2)  if  the  first  certificate  of  occupancy  is 
issued  after  January  28, 1993. 

Option  One  is  based  on  the  following 
premises  relating  to  design, 
construction,  and  occupancy:  (1)  that  the 
Act  does  not  impose  requirements  on 
the  design  of  buildings  before  the 
effective  date  of  title  III  (January  28, 
1992);  and  (2)  that  section  306(d)  of  the 
Act  concerning  interim  standards,  has 
no  effect  until  July  28, 1991,  the  date  by 
which  the.Department  of  Justice  must 
issue  final  regulations  under  title  III. 

In  choosing  the  proposed  date  of 
January  26, 1992.  for  Option  One,  the 
Department  first  considered  the  average 
number  of  calendar  days  from  ground 
breaking  (which  usually  follows  almost 
immediately  after  a  permit  is  granted)  to 
completion  of  construction,  for  various 
types  of  projects,  as  reported  in  the 
November  1988  edition  of  the  Marshall 
Valuation  Service  (copyright  1988 — 
Marshall  and  Swifi).  Consideration  was 
given  to'adopting  different  dates  for 
different  sizes  and  types  of  projects  (e.g.. 
industrial  facilities,  which  may  take  only 
60  to  90  days  to  construct  as  opposed  to 
hospitals,  which  may  take  three  years  to 
construct).  These  data  demonstrate, 
however,  that  construction  times  vary 
not  only  according  to  type  of  occupancy, 
but  also  according  to  the  size  of  the 
project.  Climate  would  also  likely  affect 
construction  times  from  area  to  area  of 
the  country.  Without  reference  to  the 
number  of  facilities  (information  that  is 
not  available]  in  each  of  the  14  relevant 
categories  listed  in  the  Marshall 
Valuation  Service,  the  median  time  fi-om 
ground  breaking  to  occupancy  was 
approximately  14  months. 

It  is  reasonable  to  expect  then,  that 
the  vast  majority  of  buildings  for  which 
permit  appHcations  are  received  after 
January  26, 1992,  will  actually  be 
occupied  for  the  first  time  after  January 
26, 1993.  According  to  the  proposed  rule, 
those  buildings  that  are  actually 
occupied  by  January  26. 1993,  would  not 
be  subject  to  the  new  construction 
requirements;  the  Department  would 
consider  them  designed  for.  but  not 
constructed  for,  first  occupancy  after 
that  date. 

January  26. 1992.  is  also  the  effective 
date  of  titie  Ill's  new  construction 


requirements.  Because  this  Department's 
final  rule  is  scheduled  to  be  published 
by  July  28, 1991,  the  date  would  provide 
covered  entities  with  ample  notice  of  the 
rule's  requirements  before  they  complete 
design  of  their  facilities  and  file 
complete  applications  for  permits. 

Option  Two 

Option  Two  applies  the  section's 
requirements  to  all  facilities  for  which 
the  last  apphcation  for  a  building  permit 
or  permit  extension  is  completed  after 
July  28, 1990,  and  for  which  the  first 
certificate  of  occupancy  is  issued  after 
January  26, 1993. 

Option  Two  is  based  on  the  premise 
that  the  interim  standards  in  section 
308(d)  take  effect  as  of  the  ADA'S 
enactinent  (July  26. 1990),  rather  than  on 
the  date  by  which  the  Department  of 
Justice  regulations  are  due  to  be  issued 
Quly  26, 1991).  The  initial  clause  of 
section  306(d)(1)  itself  is  silent  on  this 
question: 

If  final  regulations  have  not  been  issued 
pursuant  to  this  section,  for  new  construction 
for  which  a  *  *  *  building  permit  is  obtained 
prior  to  the  issuance  of  final  regulations  *  *  * 
[interim  standards  apply). 

The  approach  in  Option  Two  relies 
partly  on  the  language  of  section  310  of 
the  Act,  which  provides  that  section  306,' 
the  interim  standards  provision,  takes 
effect  on  the  date  of  enactment.  Under 
this  reading,  the  controlling  date  for 
imposing  interim  standards  is  the 
enactment  date,  not  the  date  by  which 
final  regulations  must  be  issued.  This 
option  would  result  in  accessibility  of  a 
larger  number  of  facilities  (all  those  for 
which  permits  are  received  after 
enactment  and  occupied  after  January 
26. 1993).  Option  One  would  not  cover 
those  for  which  permit  applications  are 
completed  between  July  26, 1990,  and 
January  26, 1992. 

The  Department  seeks  comment  on 
both  options.  The  Department  also  seeks 
comment  on  whether  Option  Two 
should  be  modified  to  allow  a  "grace 
period"  to  accommodate  unexpected 
construction  delays.  For  example,  for 
those  facilities  for  which  design  is 
complete  (i.e.,  the  last  permit  application 
is  certified  complete)  more  than  one 
year,  but  less  than  18  months,  before  the 
end  of  the  30-month  period,  the 
regulation  could  provide  that  the  new 
construction  standards  would  not  apply, 
if  construction  is  completed  within  18 
months  of  the  completion  of  the  design. 
This  approach  would  allow  a  limited 
exemption  for  some  buildings  that  are 
occupied  after  January  26. 1993,  but  ere 
certified  for  occupancy  no  later  than 
July  26, 1993. 
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RcfardleM  of  whether  Option  One  or 
Option  Two  is  bichided  in  the  final  rule, 
the  rule  would  require,  as  does  the 
statute,  that  covered  newly  constructed 
facilities  be  readily  accessible  to  and 
usable  by  individuals  with  disabilities. 
The  phrase  •'readily  accessible  to  and 
usable  by  individuals  with  disabilities" 
is  a  term  that,  in  slightly  varied 
formulatknn.  has  been  used  in  the 
ArchHectxiral  Barriers  Act  of  1968.  the 
Fair  Houatng  Act,  the  regulations 
implementing  section  504  of  the 
Rehabibtadon  Act  of  1973,  and  current 
accessibility  standards.  It  means,  with 
respect  to  a  facility  or  a  portion  of  a 
facility,  that  it  can  be  approached, 
entered  and  used  by  individuals  with 
disabilities  (inclttding  mobihty.  sensory, 
and  costive  impairments)  easily  and 
conveniently.  A  facility  that  is 
constructed  to  meet  the  requirements  of 
the  rule's  accessibility  standards  will  be 
considered  readily  accessible  and 
usable  with  respect  to  construction.  To 
the  extent  that  a  particular  type  or 
element  of  a  hdJity  is  not  specifically 
addressed  by  the  standards,  the 
language  of  this  section  is  the  safest 
guide. 

A  private  entity  that  renders  an 
"accessible"  building  inaccessible  in  its 
operation,  through  policies  or  practices, 
may  b«  ia  violatioa  of  section  302  of  the 
Act  For  exaaspie,  a  private  entity  can 
render  an  entrance  to  a  facility 
inaccessible  by  requiring  an  individual 
with  disabilities  to  obtain  a  key  in  order 
to  operate  a  lift,  or  by  keeping  an 
acoesaible  entrance  open  only  during 
certain  hours  (whereas  the  facility  is 
available  to  others  for  a  greater  length 
of  time].  A  facility  could  similarly  be 
rendered  inaccessible  if  a  person  with 
disabilities  ia  significantly  limited  in  her 
or  his  choice  of  a  range  of 
accommodations. 


Ensuring  acceas  to  a  newly 
constructed  {adlity  will  include 
providing  access  to  the  facility  from  the 
street  or  parking  lot  In  some  cases,  the 
private  entity  wiH  have  no  control  over 
access  at  the  point  where  streets,  curbs, 
or  sidewalks  already  exist.  The  private 
entity  is  responsible  for  providing 
access  to  the  extent  that  it  is  within  its 
own  coalroL  The  private  entity's 
obligations  would  extend  to  requesting 
modifications  to  a  sidewalk,  including 
installation  of  curb  cuts,  from  a  public 
entity  responsible  for  them.  For 
example,  a  developer  would  be  required 
to  attempt  to  secure  cooperation  from  a 
locality  with  control  over  sidewalks  and 
curb  cats.  That  locality  would  have  an 
obligation  under  tide  U  of  dte  Act  as 
well. 


Section  3e.401(b]  addresses  access  to 
employment  areas,  rather  than  to  the 
areas  where  goods  or  services  are  being 
provided.  To  a  large  extent,  access 
within  employment  areas  will  involve 
issues  relating  to  equipment,  which  has 
not  generally  oeen  covered  by  existing 
accessibility  standards.  Section 
36.401(b)  provides  guidance  for  new 
construction  and  alterations  until  more 
specific  guidance  is  issued  by  the 
ATBCB  and  reflected  in  this 
Department's  regulations. 

Section  36.401(b)  requires  diat  areas 
that  will  be  used  only  by  employees  as 
work  stations  be  constructed  so  that 
individuals  with  disabilities  can 
approach,  enter,  and  exit  the  area.  It 
does  not  require  that  all  individual  work 
stations  be  constructed  or  equipped  (for 
example,  with  shelves  that  are 
accessible  or  adaptable]  to  be 
accessible.  This  approach  is  based  on 
the  theory  that,  as  long  as  an  employee 
with  disabilities  could  enter  the  building 
and  get  to  and  around  the  employment 
area,  modifications  in  a  particular  work 
station  could  be  instituted  as  a 
"reasonable  accommodation"  to  that 
employee  If  the  modifications  were 
necessary  and  they  did  not  constitute  an 
undue  hardship.  Employers  are 
encouraged  to  place  fixtures  and 
equipment  at  accessible  heights  in  the 
first  instance  and  to  purchase  new 
equipment  and  fixtures  that  are 
adjustable. 

Paragraph  (b)(5)  of  36.401  clarifies  that 
paragraph  (b)  does  not  limit  the 
requirement  that  employee  areas  other 
than  individual  work  stations  must  be 
accessible.  For  example,  employee 
lounges  and  cafeterias  must  meet 
accessibility  requirements. 

Section  38.401(c)  details  a  statutory 
exception  to  the  new  construction 
requirement.  The  requirement  that  new 
construction  be  accessible  does  not 
apply  where  an  entity  can  demonstrate 
that  it  is  structurally  Impracticable  to 
meet  the  requirements  of  the  regulation. 

This  narrow  exception  will  apply  only 
in  rare  and  imusual  circumstances 
where  unique  characteristics  of  terrain 
make  accessibility  unusually  difficult 
Such  limitations  for  topographical 
problems  are  analogous  to  an 
acknowledged  limitation  in  the 
application  of  the  accessibility 
requirements  of  the  Fair  Housing 
Amendments  Act  of  1988.  In  the  House 
Committee  Report  accompanying  that 
Act  the  House  Committee  on  the 
Judiciary  noted  that 

*  *  *  certain  natural  terrain  may  pose 
unique  building  problems.  For  example,  in 
areas  which  flood  feequently.  such  as 
waterfronts  or  marshlands,  housing  may 
traditionally  be  both  on  stilts.  The  Committee 


does  not  Intend  to  require  that  the 

accessibility  requirementi  of  this  Act 

override  the  need  to  protect  the  physical 

integrity  of  rautttfamily  houRlng  that  may  be 

built  on  such  sites. 

H.iL  Rep.  No.  711, 100th  Cong..  2d  Sess..  at  27 

(1988). 

This  exception  means  that  it  is 
acceptable  to  deviate  from  accessibility 
requirements  only  %vhere  unique 
characteristics  of  terrain  prevent  the 
incorporation  of  accessibility  features 
and  would  destroy  the  physical  integrity 
of  a  facility.  A  situation  m  which  a 
building  must  be  built  on  stilts  because 
of  its  location  in  marshlands  or  over 
water  is  an  example  of  one  of  the  few 
situations  in  which  the  exception  for 
structural  impracticability  would  apply. 

This  exception  to  accessibility 
requirements  should  not  be  applied  to 
situations  is  which  a  facility  is  located 
in  "hilly"  terrain  or  on  a  plot  of  land 
upon  wdricfa  there  are  steep  grades;  in 
such  circumstances,  accessibility  can  be 
achieved  without  destroying  the 
physical  Integrity  of  a  structure,  and  is 
required  in  the  construction  of  new 
facilities. 

In  those  rare  circumstances  in  which 
it  is  structurally  impracticable  to 
achieve  full  compliance  with 
accessibility  requirements  under  the 
ADA,  places  of  public  accommodation 
and  commercial  facilities  should  still  be 
designed  and  constructed  to  incorporate 
accessibility  features  to  the  extent  that 
the  features  are  structurally  practicable. 
The  accessibility  requirements  should 
not  be  viewed  as  an  all-or-nothing 
proposition  in  such  drcnmstances. 

If  it  is  structurally  impracticable  for  a 
facility  in  its  entirety  to  be  readily 
accessible  to  and  usable  by  people  with 
disabilities,  then  those  portions  that  can 
be  made  accessible  should  be  made 
accessible.  If  a  building  cannot  be 
constructed  in  compliance  with  the  full 
range  of  accessibility  requirements 
because  of  structural  impracticability, 
then  it  should  still  incorporate  those 
features  that  are  structurally 
practicable.  If  it  is  structurally 
impracticable  to  make  a  particular 
facility  accessiUe  to  persons  who  have 
particular  types  of  disabilities,  it  is  still 
appropriate  to  require  it  to  be  made 
accessible  to  persons  with  other  types  uf 
disabilities.  For  example,  a  facility, 
which  is  of  necessity  built  on  stilts  and 
cannot  be  made  accessible  to  persons 
who  use  wheelchairs  because  it  is 
structurally  impracticable  to  do  so.  must 
be  made  accessible  for  individuals  with 
vision  or  hearing  impairments  or  other 
kinds  of  disabilities. 

Section  36.401(d)  implements  the 
"elevator  exemption"  for  new 
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construction  in  section  903(b)  of  the 
ADA:  There  is  no  requirement  that  an 
elevator  be  installed  in  facilities  that  are 
less  than  three  stories  or  have  less  than 
3000  square  feet  per  story  luiless  the 
building  is  a  shopping  center,  a  shopping 
mall,  or  the  professional  office  of  a 
health  care  provider.  For  example,  an 
office  building  that  has  only  two  stories, 
with  no  elevator  planned,  is  not  required 
to  have  an  elevator,  even  if  each  story 
has  20.000  square  feet  In  other  words, 
having  either  less  than  3000  square  feet 
per  story  or  less  than  three  stories 
qualifies  a  facility  for  the  exemption;  it 
need  not  qualify  for  the  exemption  on 
both  counts.  Similarly,  a  facility  that  has 
five  stories  of  2800  square  feet  each 
qualifies  for  the  exemption.  If  a  facility 
has  more  than  two  stories  at  any  point, 
or  more  than  3000  square  feet  on  any 
floor,  that  facility  is  not  eligible  for  the 
elevator  exemption. 

The  terms  "shopping  center  or 
shopping  mall"  and  "professional  office 
of  a  health  care  provider"  are  defined  in 
§  36.104.  A  "shopping  center  or  shopping 
mall"  is  (1)  a  building  housing  five  or 
more  sales  or  rental  establishments,  or 
(2)  a  series  of  buildings  on  a  common 
site,  either  under  common  ownership  or 
common  control  or  developed  either  as 
one  project  or  as  a  series  of  related 
projects,  housing  five  or  more  sales  or 
rental  establishments.  The  term 
"shopping  center  or  shopping  mall"  only 
includes  floor  levels  containing  at  least 
one  sales  or  rental  establishment,  or  any 
floor  level  that  was  designed  or 
intended  for  use  by  at  least  one  sales  or 
rental  establishment. 

Any  sales  or  rental  establishment  of 
the  type  that  is  included  in  paragraph  (S) 
of  the  definition  of  "place  of  public 
accommodation"  (for  example,  bakeries, 
grocery  stores,  clothing  stores,  and 
hardware  stores)  is  considered  a  sales 
or  rental  establishment  for  purposes  of 
this  definition;  the  other  types  of  public 
accommodations  (e.g.,  restaurants, 
laundromats,  banks,  travel  services, 
health  spas)  are  not.  The  Department 
seeks  comment  on  whether  the 
definition  of  "shopping  center  or  mall" 
should  be  expanded  to  include  any  of 
these  other  types  of  public 
accommodations.  The  Department  also 
seeks  comment  on  whether  a  series  of 
buildings  should  fall  within  the 
definition  only  if  they  are  physically 
connected. 

.  F  or  purposes  of  this  subpart,  the  rule 
does  not  disUnguish  between  a 
"shoj.,^ing  mall"  (usually  a  roofed-over 
common  pedestrian  area  serving  more 
than  one  tenant  within  a  covered  mall 
building  in  which  a  majority  of  the 
tenants  have  a  main  entrance  from  a 


common  pedestrian  area)  and  a 
"shopping  center"  (e.g..  a  "shopping 
strip").  Any  facility  housing  five  or  more 
of  the  types  of  sales  or  rental 
establishments  described,  regardless  of 
the  number  of  other  types  of  places  of 
public  accommodation  housed  there 
(e.g.,  offices,  movie  theatres, 
restaurants),  is  a  shopping  center  or 
shopping  mall. 

For  example,  a  two-story  facility  built 
for  mixed-use  occupancy  on  bodi  floors, 
by  sales  and  rental  establishments,  a 
movie  theater,  restaurants,  and  general 
office  space,  is  a  shopping  center  or 
shopping  mall,  if  it  houses  five  or  more 
sales  or  rental  establishments.  If  none  of 
these  establishments  is  located  on  the 
second  floor,  then  only  the  ground  floor, 
which  contains  the  sales  or  rental 
establishments,  would  be  a  "shopping 
center  or  shopping  mall,"  unless  the 
second  floor  was  designed  or  intended 
for  use  by  at  least  one  sales  or  rental 
establishment  In  determining  whether  a 
floor  was  intended  for  such  use.  factors 
to  be  considered  include  the  type  of 
establishments  that  first  occupied  the 
floor,  the  nature  of  the  developer's 
marketing  strategy,  i.eM  what  types  of 
establishments  were  sought  and 
inclusion  of  any  design  features 
particular  to  rental  and  sales 
establishments. 

A  "professional  office  of  a  health  care 
provider"  is  defined  in  i  36.104  as  a 
location  where  a  person  or  entity 
regulated  by  a  State  to  provide 
professional  services  related  to  the 
physical  or  mental  health  of  an 
individual  makes  such  services 
available  to  the  public.  In  a  two-story 
development  that  houses  health  care 
providers  only  on  the  ground  floor,  the 
"professional  office  of  a  health  care 
protrider"  is  hmited  to  the  ground  floor 
unless  the  second  floor  was  designed  or 
intended  for  use  by  a  health  care 
provider.  In  determining  if  a  floor  was 
intended  for  audi  use,  factors  to  be 
considered  include  whether  the  facility 
was  constructed  with  special  plumbing, 
electrical,  or  other  features  needed  by 
health  care  providers;  whether  the 
developer  marketed  the  facility  as  a 
medical  office  center  and  whedier  any 
of  the  establishments  that  first  occupied 
the  floor  was,  in  fact,  a  health  care 
provider. 

In  addition  to  requiring  that  a  building 
that  is  a  8fao|:q)ing  center,  shopping  mall, 
or  the  professional  office  of  a  health 
care  provider  have  an  elevator 
regardless  of  square  footage  or  number 
of  floors,  die  ADA  (section  303(b)) 
provides  that  the  Attorney  General  may 
determine  that  a  particular  category  of 
facilities  requires  the  installation  of 


elevators  baaed  on  the  usage  of  the 
facilities.  The  Department  proposes  to   ' 
add  to  the  nonexempt  categories 
terminals,  depots,  or  other  stations  used 
for  specified  public  transportation,  and 
airport  passenger  terminals.  It  is  not 
uncommon  for  an  airport  passenger 
terminal  or  train  station,  for  example,  to 
have  only  two  floors,  with  gates  on  both 
floors.  Because  of  the  significance  of 
transportation,  because  a  person  with 
disabilities  could  be  arriving  or 
departing  at  any  gate,  and  because 
inaccessible  facilities  could  result  in  a 
total  denial  of  transportation  services,  it 
is  reasonable  to  require  that  newly 
constructed  transit  facilities  be 
accessible,  regardless  of  square  footage 
or  number  of  floors. 

Tha  Department  requests  comment  on 
this  inclusion  of  terminals,  depots,  and 
airport  passenger  terminals.  Comment  is 
also  requested  as  to  whether,  and  for 
what  reason,  other  types  of  facilities 
should  be  included  in  the  category  of 
nonexempt  facilities. 

Section  3&401(dKl)  establishes  the 
operative  requirements  concerning 
elevators,  with  respect  to  shopping 
centers  and  malls,  professional  offices 
of  health  care  providers,  transit  stations, 
and  airport  passenger  terminals.  Under 
the  rule's  framework,  it  is  necessary  first 
to  determine  if  a  facility  (including  one 
or  more  buildings)  houses  places  of 
public  accommodation  that  are  in  the 
categories  for  which  elevators  are 
required.  If  ao.  and  the  facility  is  a 
shopping  center  or  shopping  mall,  or  a 
professional  office  of  a  health  care 
provider,  then  any  area  housing  such  an 
office  or  a  sales  or  rental  establishment 
or  the  professional  office  of  a  health 
care  provider  must  be  on  an  accessible 
ground  floor  or  on  a  floor  served  by  an 
elevator.  If  the  facility  is  a  terminal 
depot,  or  other  station  used  for  specified 
public  transportaticm.  or  an  airport 
passenger  terminal,  the  facility  is  not 
eligible  for  the  elevator  exemption.  The 
following  examples  illustrate  the 
application  of  these  principles: 

1.  A  shopping  mall  has  an  upper  and  a 
lower  level.  There  are  two  "anchor 
stores"  (in  diis  case,  major  department 
stores  at  either  end  of  the  mall,  both 
with  exterior  entrances  and  an  entrance 
on  each  level  from  the  common  area).  In 
addition,  there  are  30  stores  (sales  or 
rental  establishments)  on  die  upper 
level,  all  of  which  have  entrances  from  a 
common  central  area.  There  are  30 
stores  on  the  lower  level,  all  of  which 
have  entrances  from  a  common  central 
area.  According  to  the  rule,  elevator 
access  must  be  provided  to  each  store 
and  to  each  level  of  the  anchor  stores. 
This  requirement  could  be  satisfied  with 
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respect  to  the  60  stores  through 
elevators  connecting  the  two  pedestrian 
levels,  provided  that  an  individual  could 
travel  from  the  elevator  to  any  other 
point  on  that  level  (i.e.,  into  any  store 
through  a  common  pedestrian  area)  on 
an  accessible  path.  In  addition,  if  the 
two  anchor  stores  are  considered 
separate  buildings  &om  the  mall,  as  is 
often  the  case  under  local  or  State 
codes,  elevators  must  be  provided 
within  each  anchor  store. 

2.  A  commercial  (nonresidential) 
"townhouse"  development  is  composed 
of  20  two-story  attached  buildings.  The 
facility  is  developed  as  one  project,  with 
common  ownership,  and  the  space  will 
be  leased  to  retailers.  Each  building  has 
one  entrance  from  a  pedestrian  walk  to 
the  first  floor.  From  that  point,  one  can 
enter  a  store  on  the  first  floor,  or  walk 
up  a  flight  of  stairs  to  a  store  on  the 
second  floor.  All  40  stores  must  be 
accessible  at  ground  floor  level  or  by 
elevator.  This  does  not  mean,  however, 
that  20  elevators  must  be  installed. 
Access  could  be  provided  to  the  second 
floor  by  an  elevator  firom  the  pedestrian 
area  on  the  lower  level  to  an  upper 
walkway  connecting  all  the  areas  on  the 
second  floor. 

3.  In  the  same  type  of  development,  it 
is  planned  that  retail  stores  will  be 
housed  exclusively  on  the  ground  floor, 
with  only  office  space  (not  professional 
offices  of  health  care  providers)  on  the 
second.  Elevator  access  need  not  be 
provided  to  the  second  floor  because  all 
the  sales  or  rental  establishments,  the 
entities  that  make  the  facility  a  shopping 
center,  are  located  on  an  accessible 
ground  floor. 

4.  In  the  same  type  of  development, 
the  space  is  designed  and  marketed  as 
medical  or  office  suites,  or  as  a  medical 
office  facility.  Elevator  access  must  be 
provided  to  all  areas,  as  described  in 
exar-->le  2. 

Eli      is  must  not  evade  the 
requirements  of  this  section  by 
constructing  faciUties  in  such  a  way  that 
no  story  constitutes  a  "ground  floor,"  for 
example,  by  constructing  a  building 
whose  main  entrance  leads  only  to 
stairways  or  escalators  that  connect 
with  upper  or  lower  floors;  at  least  one 
ground  story  must  be  provided. 

The  rule  requires  in  S  36.401(d)(2)  that, 
even  if  a  building  falls  within  the 
elevator  exemption,  the  floor  or  floors 
other  than  the  ground  floor  that  do  not 
house  a  sales  or  rental  establishment  or 
a  professional  office  of  a  health  care 
provider  must  nonetheless  be 
accessible,  except  for  elevator  access,  to 
individuals  with  disabilities,  including 
people  who  use  wheelchairs.  There  is 
little  added  cost  entailed  in  making  the 
second  floor  accessible,  because  it  is 


similar  in  structure  and  floor  plan  to  the 
ground  floor. 

Therp  htb  8*»vprat  reasons  for  this 
provision.  First,  some  individuals  who 
are  mobility  impaired  may  work  on  a 
building's  second  floor,  which  they  can 
reach  by  stairs  and  the  use  of  crutches; 
however,  the  same  individuals,  once 
they  reach  the  second  floor,  may  then 
use  a  wheelchair  that  is  kept  in  the 
office.  Secondly,  because  the  first  floor 
will  be  accessible,  there  will  be  little 
additional  cost  entailed  in  making  the 
second  floor,  -with  the  same  structure 
and  generally  the  same  floor  plan, 
accessible.  In  addition,  the  second  floor 
must  be  accessible  to  those  persons  with 
disabilities  who  do  not  need  elevators 
for  level  changes  (for  example,  persons 
with  sight  or  hearing  impairments  and 
those  with  certain  mobility 
impairments). 

Section  36.402    Alterations 

Sections  36.402-36.405  implement 
section  303(a)(2)  of  the  Act.  which 
requires  that  alterations  to  existing 
facilities  be  made  in  a  way  that  ensures 
that  the  altered  area  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities.  This  part  does  not 
require  alterations;  it  simply  provides 
that  when  alterations  are  undertaken, 
they  must  be  made  in  a  maimer  that 
provides  access. 

Section  36.402(a)(1)  provides  that  any 
alteration  to  a  place  of  public 
accommodation  or  a  commercial  facility, 
after  January  28, 1992,  shall  be  made  so 
as  to  ensure  that,  to  the  maximum 
extent  feasible,  the  altered  portions  of 
the  facility  are  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs.  Paragraph  (a)(2)  specifies 
that  an  alteration  will  be  deemed  to  be 
undertaken  after  January  26, 1992,  if  the 
physical  alteration  of  the  property  is  in 
progress  after  that  date. 

Paragraph  (b)  defines  an  "alteration." 
for  the  purposes  of  this  part,  as  a  change 
to  a  place  of  public  accommodation  or  a 
commercial  facility  that  affects  or  could 
affect  the  usability  of  the  facility  or  part 
thereof.  The  concept  of  "usability" 
should  be  read  broadly  to  include  any 
change  that  affects  the  use  of  a  facility 
by  individuals  with  disabilities.  It 
should  not  be  limited  to  those  that  relate 
directly  to  access. 

Paragraph  (b)(1)  elaborates  on  this 
concept  by  providing  that  changes  that 
affect  usability  may  include,  but  are  not 
limited  to,  remodeling,  renovation, 
rehabilitation,  reconstruction,  historic 
restoration,  changes  or  rearrangement  in 
structural  parts  or  elements,  and 
extraordinary  repairs.  Examples  of 
alterations  include:  Replacing  a  floor  or 


installing  a  new  floor;  relocating  an 
electrical  outlet;  installing  or  replacing 
faucet  controls;  relocating  a  furnace  or 
replacing  a  heating  system  in  a  mannpr 
that  requires  changes  to  other  elements 
of  the  facility;  and  replacing  door 
hardware,  such  as  door  handles  or 
hinges. 

Paragraph  (b)(2)  explains  that  changes 
that  do  not  affect  usability  include 
normal  maintenance,  reroofing,  painting, 
wallpapering,  asbestos  removal,  and 
changes  to  mechanical  systems. 
Examples  of  specific  changes  that  are 
not  alterations  include,  but  are  not 
limited  to:  Replacing  an  accessible  floor 
surface,  e.g.,  carpet  or  linoleum,  with  a 
similar  accessible  floor  covering; 
replacing  an  electrical  outlet  without 
changing  its  location;  replacing  faucet 
washers;  replacing  a  furnace  with  a 
similar  furnace  in  the  same  location;  and 
cosmetic  changes  such  as  repairing 
plaster,  painting,  or  wallpapering. 

Paragraph  (c)  provides  that  the 
statutory  phrase  "to  the  maximum 
extent  feasible,"  as  used  in  this  section, 
applies  to  the  occasional  case  where  the 
nature  of  an  existing  facility  makes  it 
impossible  to  comply  fully  with 
applicable  accessibility  standards 
through  a  planned  alteration.  In  the 
occasional  cases  in  which  full 
compliance  is  impossible,  alterations 
shall  provide  the  maximum  physical 
accessibility  feasible.  Any  altered 
features  of  the  facility  or  portion  of  the 
facility  that  can  be  made  accessible 
shall  be  made  accessible.  If  providing 
accessibility  in  conformance  with  this 
section  to  individuals  with  certain 
disabilities  (e.g.,  those  who  use 
wheelchairs)  would  not  be  feasible,  the 
facility  shall  be  made  accessible  to 
persons  with  other  types  of  disabilities 
(e.g.,  those  who  use  crutche?  or  who 
have  iinpaired  vision  or  hearing,  or 
those  who  have  other  types  of 
impairments). 

Section  36.403    Alterations:  Path  of 
Travel 

Section  36.403  implements  the 
statutory  requirement  that  any 
alteration  that  affects  or  could  affect  the 
usability  of  or  access  to  an  area  of  a 
facility  that  contains  a  primary  function 
shall  be  made  so  as  to  ensure  that,  to 
the  maximum  extent  feasible,  the  path- 
of  travel  to  the  altered  area,  and  the 
restrooms,  telephones,  and  drinking 
fountains  serving  the  altered  area,  are 
readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs,  unless 
the  cost  and  scope  of  such  alterations  is 
disproportionate  to  the  cost  of  the 
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overall  alteration.  {Paragraph  (a)  restates 
this  statutory  requirement. 

Paragraph  (b)  defines  a  "primary 
function"  as  a  malar  activity  for  yibidn 
the  facility  is  intended.  Areas  that 
contain  a  prisuuy  function,  include  but 
are  not  limited  to,  tixe  customer  services 
lobby  of  a  tiank.  the  dining  area  of  a 
cafeteria,  the  meeting  rooms  in  a 
conference  center,  as  well  as  offices, 
and  all  other  work  areas  in  which  the 
activities  of  the  public  accommodation 
or  other  private  entities  using  the  facihty 
are  carried  out.  The  concept  of  "areas 
contaming  a  primary  function**  is 
analogous  to  the  concept  of  "functional 
spaces"  in  S  15  of  the  existing  Uniform 
.  Federal  Accessibdity  Standards,  which 
defines  "functional  spaces"  as  "(t]he 
rooms  and  spaces  in  a  building  or 
facility  that  house  the  major  activities 
for  which  the  building  or  facility  is 
intended." 

Paragraph  (b)(2)  provides  that  areas 
such  as  medianical  rooms,  boiler  rooms, 
supply  storage  rooms,  employee  lounges 
and  locker  rooms,  janitorial  idosets. 
entrances,  and  restrooms  are  not  areas 
containing  a  primary  function.  There 
may  be  exceptions  to  this  general  rule. 
For  example,  the  availability  of  pubUc 
restnxnns'at  a  idace  of  public 
accommodation  at  a  roadside  rest  stop 
may  t>e  a  Biajor  factor  affecting 
customers'  decinons  to  patronize  the 
public  accommodation.  In  that  case,  a 
restroom  would  be  considered  to  be  an 
"area  containing  a  primary  function"  of 
the  facility. 

The  Department  considered  an 
alternative  approach  to  the  definition  of 
"primary  function,**  under  which  a 
primary  function  of  a  commercial 
facility  would  be  defined  as  a  major 
activity  for  which  the  facility  was 
intended,  while  a  primary  fmiction  of  a 
place  of  public  accommodation  would 
be  defined  as  an  activity  which  involves 
providing  significant  goods,  services, 
facilities,  privileges,  advantages,  or 
accommodations.  Areas  containing  a 
primary  function  of  a  commercial 
facility  would  include  the  office  spaces 
and  conference  rooms  in  an  office 
building;  the  manufacturing  areas  and 
administrative  offices  in  a  factory;  or  the 
offices  and  storage  areas  in  a 
commercial  warehouse.  Areas 
containing  a  primary  function  of  a  place 
of  public  accommodation  would  include 
those  areas  in  which  customers  or 
clients  are  served,  but  it  would  not 
include  areas  used  only  by  employees  of 
the  public  accommodation.  For  example, 
the  sales  floors  of  a  department  store 
would  be  areas  containing  a  primary 
function;  the  offices  of  the  store 
'  manager  and  the  administrative  staff 


would  not  In  a  bank,  the  bank  hakkj. 
the  tellers*  windows,  and  other  customer 
service  areas  would  be  areas  containing 
a  primary  function;  the  offi.ces  of  bank 
executives,  accountants,  and  clerical 
staff  would  not 

Although  portions  of  the  legislative 
history  of  tin  ADA  support  this 
altematrve.  the  Department  concluded 
that  the  better  view  is  that  tlie  language 
now  contained  in  {  36.403(b)  most 
accurately  reflects  congressional  intent. 
When  the  ADA  was  introduced  the 
requirement  to  make  alterations 
accessible  was  induded  in  section  302 
of  the  Act  which  identifies  the  practices 
that  constitute  discrimination  by  a 
public  accommodation.  Because  section 
302  applies  only  to  the  operation  of  a 
place  of  public  accommodation,  the 
alterations  requirement  was  intended 
only  to  provide  access  to  clients  and 
customers  of  a  public  accommodation.  It 
was  anticipated  that  access  would  be 
provided  to  employees  with  disabilities 
under  fte  "reasonable  accommodation" 
requirements  of  title  I.  However,  dtiring 
its  consideration  of  the  ADA.  the  House 
Judiciary  Committee  amended  the  bill  to 
move  the  alterations  provision  from 
section  302  to  section  303,  which  applies 
to  commercial  facilities  as  well  as  public 
accommodations.  The  Committee  report 
accompanying  the  bill  explains  that: 

New  construction  and  alterations  of  both 
public  accommodations  and  commercial 
facilities  must  be  made  readily  accessible  to 
and  usable  by  individuals  with 
disabilities  *  *  *.  Essentially,  [this 
requirement]  is  desisted  to  ensure  that 
patrons  and  employeea  of  public 
accommodatioos  aiad  commercial  bcilities 
are  able  to  get  to.  enter  and  use  the  facility 
*  *  *.  The  rationale  for  making  new 
construction  accessible  applies  with  equal 
force  to  alterations.  Judiciary  report  at  62-63 
(emphasis  added). 

The  ADA,  as  enacted,  contains  the 
language  of  section  303  as  it  was 
reported  out  of  the  Judiciary  Committee. 
Therefore,  the  Department  has 
concluded  that  the  concept  of  "primary 
function"  should  be  applied  in  the  same 
manner  to  places  of  public 
accommodation  and  to  commercial 
facilities,  thereby  including  employee 
work  areas  in  places  of  public 
accommodation  within  the  scope  of  this 
section. 

Paragraph  (c)  provides  examples  of 
alterations  that  affect  the  usability  of  or 
access  to  an  area  containing  a  primary 
function.  The  examples  include: 
remodeling  a  merchandise  display  area 
or  employee  work  areas  in  a  department 
store;  installing  a  new  floor  surface  ii. 
the  customer  service  area  or  employee 
work  areas  of  a  bank;  redesigning  the 


assembly  line  area  of  a  factory:  and 
installing  a  cooiputer  center  in  an 
accounting  firm.  Tins  list  is  illustrative, 
not  exhaustive.  Any  change  that  affects 
the  usability  of  or  access  to  an  area 
containing  a  primary  function  triggers 
the  statutory  obligation  to  make  the  path 
of  travel  to  the  altered  area  accessible. 

Paragraph  (d)  defines  a  "path  of 
travel"  as  a  continuous,  unobstructed 
way  of  pedestrian  passage  by  means  of 
which  an  altered  area  may  be 
approached,  entered,  used,  and  exited; 
and  which  connects  the  altered  area 
with  an  exterior  approach  (including 
sidewalks,  streets,  and  parking  areas), 
an  entrance  to  the  facility,  and  other 
parts  of  ttie  facility.  This  concept  of  an 
accessible  path  of  travel  is  analogous  to 
the  concepts  of  ""accessible  route"  and 
"circulation  path"  contained  in  section 
3.5  of  the  current  UFAS. 

Paragraph  (d)(2)  is  drawn  from  section 
3.5  of  UFAS.  It  provides  that  an 
accessible  path  of  travel  may  consist  of 
walks  and  sidewalks,  curb  ramps  and 
other  interior  or  exterior  pedestrian 
ramps;  clear  floor  paths  through  lobbies, 
corridors,  rooms,  and  other  improved 
areas;  parking  access  aisles;  elevators 
and  lifts;  or  a  combination  of  such 
elements.  Paragraph  (d)(3]  provides  that 
for  the  purposes  of  this  part  the  term 
"path  of  travel"  also  includes  the 
restrooms.  telephones,  and  drinking 
fountains  serving  an  altered  area. 

Although  the  Act  establishes  an 
expectation  that  an  accessible  path  of 
travel  should  generally  be  included 
when  alterations  are  made  to  an  area 
containing  a  primary  function,  Congress 
recognized  that,  in  some  circumstances, 
providing  an  accessible  path  of  travel  to 
an  altered  area  may  be  sufficiently 
significant  in  comparison  to  the 
alteration  being  undertaken  to  the  area 
containing  a  primary  function  as  to 
render  this  requirement  unreasonable. 
Therefore,  Congress  provided,  in  section 
303(b)  of  the  Act,  that  alterations  to  the 
path  of  travel  that  are  disproportionate 
in  cost  and  scope  to  the  overall 
alteration  are  not  required. 

The  Act  requires  the  Attorney  General 
to  determine  at  what  point  the  cost  of 
providing  an  accessible  path  of  travel 
becomes  disproportionate.  The  proposed 
rule  provides  three  options  for  making 
this  determination. 

Two  committees  of  Congress 
specifically  addressed  this  issue:  the 
House  Committee  on  Education  and 
Labor  and  the  House  Committee  on  the 
Judiciary.  The  reports  issued  by  each 
committee  suggest  that  accessibility 
alterations  to  a  path  of  travel  are 
"disproportionate"  if  they  exceed  30%  of 
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the  alteration  costs.  Education  and 
Labor  report  at  113  and  Judiciary  report 
at  64.  This  30%  figure  is  presented  as 
Option  Three. 

Smaller  percentage  rates,  however, 
may  also  be  appropriate.  The 
Department,  therefore,  seeks  comment 
on  the  use  of  10%  (Option  One)  and  20% 
(Option  Two). 

The  Department  has  determined  that 
the  basis  for  this  cost  calculation  shall 
be  the  cost  of  the  alterations  to  the  area 
containing  the  primary  function.  This 
will  enable  the  public  accommodation  or 
other  private  entity  that  is  making  the 
alteration  to  calculate  its  obligation  as  a 
percentage  of  a  clearly  ascertainable 
base  cost  rather  than  as  a  percentage  of 
the  "total"  cost,  an  amount  that  will 
change  as  accessibility  alterations  to  the 
path  of  travel  are  made. 

Paragraph  (e)(2)  provides  examples  of 
costs  that  may  be  counted  as 
expenditures  required  to  provide  an 
accessible  path  of  travel.  They  include: 

•  Costs  associated  with  providing  an 
accessible  entrance  and  an  accessible 
route  to  the  altered  area,  for  example, 
the  cost  of  widening  doorways  or 
installing  ramps; 

•  Costs  associated  with  making 
restrooms  accessible,  such  as  installing 
grab  bars,  enlarging  toilet  stalls, 
insulating  pipes,  or  installing  accessible 
faucets; 

•  Costs  associated  with  providing 
accessible  telephones,  such  as 
relocating  telephones  to  an  accessible 
height,  installing  amplification  devices, 
or  installing  telecommunications  display 
devices  (TDD's); 

•  Costs  associated  with  relocating  an 
inaccessible  drinking  fountain. 

Paragraph  (f)(1)  provides  that  when 
the  cost  of  alterations  necessary  to 
make  the  path  of  travel  serving  an 
altered  area  fully  accessible  is 
disproportionate  to  the  cost  of  the 
overall  alteration,  the  path  of  travel 
shall  be  made  accessible  to  the 
maximum  extent  feasible.  Paragraph 
(f)(2)  establishes  that  priority  should  be 
given  to  those  elements  that  will  provide 
the  greatest  access,  in  the  following 
order  an  accessible  entrance;  an 
accessible  route  to  the  altered  area;  at 
least  one  accessible  restroom  for  each 
sex  or  a  single  unisex  restroom; 
accessible  telephones;  accessible 
drinking  foimtains;  and,  whenever 
possible,  additional  accessible  elements 
such  as  parking,  storage,  and  alarms. 

Paragraph  (g)  provides  that  the 
obligation  to  provide  an  accessible  path 
of  travel  may  not  be  evaded  by 
performing  a  series  of  small  alterations 
to  the  area  served  by  a  single  path  of 
travel  if  those  alterations  could  have 
been  performed  as  a  single  undertaking. 


If  an  area  containing  a  primary  function 
has  been  altered  without  providing  an 
accessible  path  of  travel  to  serve  that 
area,  and  subsequent  alterations  of  that 
area,  or  a  different  area  on  the  same 
path  of  travel,  are  undertaken  within 
three  years  of  the  original  alteration,  the 
total  cost  of  alterations  to  primary 
function  areas  on  that  path  of  travel 
during  the  preceding  three  year  period 
shall  be  considered  in  determining 
whether  the  cost  of  making  the  path  of 
travel  serving  that  area  accessible  is 
disproportionate.  For  the  first  three 
years  after  January  26, 1902.  only 
alterations  undertaken  between  that 
date  and  the  date  of  the  alteration  at 
issue  shall  be  considered  in  determining 
if  the  cost  of  providing  accessible 
features  is  disproportionate  to  the 
overall  cost  of  the  alterations. 

Section  36.404    Alterations:  Elevator 
Exemption. 

Section  36.404  implements  section 
303(b)  of  the  Act  as  it  applies  to  altered 
facilities.  The  provisions  of  section 
303(b)  are  discussed  in  the  preamble  to 
fi  36.401(d)  above.  The  statute  applies 
the  same  requirement  to  both  new 
construction  and  alterations.  The 
exemption  is  explained  in  the  preamble 
to  S  36.401(d).  The  principal  difference 
between  the  requirements  of  S  36.401(d) 
and  i  36.404  is  that  in  altering  an 
existing  facility  that  is  not  eligible  for 
the  statutory  exemption,  the  public 
accommodation  or  other  private  entity 
responsible  for  the  alteration  is  not 
required  to  install  an  elevator  if  Uie 
installation  of  an  elevator  would  be 
disproportionate  in  cost  and  scope  to 
the  cost  of  the  overall  alteration  as 
provided  in  §  36.403(e)(1). 

It  has  been  brought  to  the  attention  of 
the  Department  that  there  is  some 
misimderstanding  about  the  scope  of  the 
elevator  exemption  as  it  applies  to  the 
professional  office  of  a  health  care 
provider.  Therefore,  it  should  be 
reiterated  here  that  neither  the  Act  nor 
this  part  requires  new  construction  or 
alterations.  This  part  does  not  require 
that  an  existing  two  story  building  that 
houses  the  professional  office  of  a 
health  care  provider  be  altered  to 
provide  elevator  access,  unless  the  area 
containing  the  office  of  the  health  care 
provider  is  being  altered,  and  the 
installation  of  an  elevator  is  not 
disproportionate  to  the  cost  of  that 
alteration.  Neither  the  Act  nor  this  part 
prohibits  a  health  care  provider  fi-om 
locating  his  or  her  professional  office  in 
an  existing  facility  that  does  not  have  an 
elevator. 

Like  i  36.401(d),  f  36.404  provides  that 
the  exemptions  in  this  paragraph  do  not 
obviate  or  limit  in  any  way  the 


obligation  to  comply  with  the  other 
accessibility  requirements  established  in 
this  subpart.  For  example,  alterations  to 
floors  above  and  below  the  ground  floor 
must  be  accessible  regardless  of 
whether  the  altered  facility  has  an 
elevator.  If  a  facility  that  is  not  required 
to  install  an  elevator  nonetheless  has  an 
elevator,  that  elevator  shall  meet,  to  the 
maximum  extent  feasible,  the 
accessibility  requirements  of  this 
section. 

Section  36.405    Alterations:  Historic 
Preservation. 

Section  36.405  gives  effect  to  the 
intent  of  Congress,  expressed  in  section 
504(c)  of  the  Act,  that  this  part  recognize 
that  the  national  interest  in  preserving 
significant  historic  structiu'es  warrants 
deference  to  statutory  restrictions 
placed  on  alterations  to  historic 
facilities  by  Federal,  State,  and  local 
statutes.  Therefore,  {  36.405(a)  provides 
that  in  making  alterations  to  facilities 
that  are  subject  to  Federal,  State,  or 
local  statutes  requiring  historic 
preservation  of  the  facility,  priority  shall 
be  given  to  methods  that  provide 
physical  access  to  individuals  with 
disabilities,  but  S  36.405(b)  provides  that 
if  it  is  not  possible  to  provide  physical 
access  to  an  historic  property  that  is  a 
place  of  public  accommodation  without 
substantially  impairing  the  historic 
features  of  die  facility,  then  alternative 
methods  of  accessibility  shall  be 
provided  pursuant  to  the  requirements 
of  subpart  C  of  this  part. 

Section  36.406    Standards  for  New 
Construction  and  Alterations. 

Section  36.406(a]  implements  the 
requirements  of  sections  30e(b]  and 
306(c)  of  the  Act.  which  require  the 
Attorney  General  to  promulgate 
standards  for  accessible  design  for 
buildings  and  facilities  subject  to  the 
Act  and  this  part  that  are  consistent 
with  the  supplemental  minimum 
guidelines  and  requirements  for 
accessible  design  published  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (ATBCB) 
pursuant  to  section  504  of  the  Act. 
Section  36.406(a)  provides  that  new 
construction  and  alterations  subject  to 
this  part  shall  comply  with  the 
standards  for  accessible  design 
published  as  Appendix  A  to  this  part. 

Appendix  A  will  be  the  Americans 
with  Disabilities  Act  (ADA) 
Accessibility  Guidelines  published  by 
the  ATBCB  as  a  Notice  of  Proposed 
Rulemaking,  56  FR  2296  (January  22. 
1991)  with  any  amendments  made  by  the 
ATBCB  during  its  rulemaking  process. 
The  Department  proposes  to  adopt  these 
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guidelines  as  the  accessibility  standard 
applicable  under  this  rule.  Any 
comments  on  the  ATBCB's  NPRM 
should  be  sent  to  the  ATBCB  at  the 
address  listed  in  its  NPRM. 

If  it  should  appear  that  the  ATBCB 
will  not  issue  its  final  guidelines  before 
the  Department  of  Justice  issues  its  final 
rule,  the  Department  will  consider 
issuing  interim  accessibility  standards 
as  part  of  the  Department's  final  rule. 

Section  36.406(b)  will  take  effect  only 
if  the  final  rule  follows  the  proposed 
Option  Two  for  S  36.401(a).  Section 
36.406(b)  explains  that  the  applicable 
interim  standard  until  this  regulation  is 
issued  in  final  form  will  be  UFAS.  This 
paragraph  is  based  on  the  language  of 
section  306(d)(1)  of  the  Act. 

The  issue  of  whether  all  these 
facilities  are  in  fact  covered  by  the  rule 
will  be  resolved  only  when  the  final  rule 
is  issued.  In  light  of  this  fact,  the 
Department  of  Justice  will  consider  the 
interim  standards  set  out  in  section 
306(d]  to  be  safe  harbors  for  new 
construction,  until  the  final  rule  clarifies 
coverage.  In  those  areas  where  UFAS 
gives  incomplete  guidance  or  conflicts 
with  the  ADA.  good  faith  efforts  at 
compliance  are  encouraged. 

Subpart  E— Enforcement 

Because  the  Department  of  Justice 
does  not  have  authority  to  establish 
procedures  for  judicial  review  and 
enforcement,  subpart  E  simply  restates 
the  statutory  procedures  for 
enforcement. 

Section  36.501  describes  the 
procedures  for  private  suits  by 
individuals  and  the  judicial  remedies 
available.  In  addition  to  the  language  in 
section  308(a)(1)  of  the  Act,  paragraph 
36.501  (a)  of  this  part  includes  the 
language  from  section  204(a)  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000a-3(a)) 
which  is  incorporated  by  reference  in 
the  ADA.  Section  308(a)(1)  of  the  ADA 
permits  a  private  suit  by  an  individual 
who  has  reasonable  grounds  for 
believing  that  he  or  she  is  "about  to  be" 
subjected  to  discrimination  in  violation 
of  section  303  of  the  Act  (subpart  D  of 
this  part),  which  requires  that  new 
construction  and  alterations  be  readily 
accessible  to  and  usable  by  individuals 
with  disabilities.  Authorizing  suits  to 
prevent  construction  of  facilities  with 
architectural  barriers  will  avoid  the 
necessity  of  costly  retrofitting  that  might 
be  required  if  suits  were  not  permitted 
until  after  the  facihties  were  completed. 
To  avoid  unnecessary  suits,  this  section 
requires  that  the  individual  bringing  the 
suit  have  "reasonable  grounds"  for 
believing  that  a  violation  is  about  to 
occur,  but  does  not  require  the 
individual  to  engage  in  a  futile  gesture  if 


he  or  she  has  notice  that  a  person  or 
organization  covered  by  title  ID  of  the 
Act  does  not  intend  to  comply  with  its 
provisions. 

Paragraph  36.501(b)  restates  the 
provisions  of  section  308(a](2][  of  the 
Act.  which  states  that  injunctive  relief 
for  the  failure  to  remove  architectural 
barriers  in  existing  facilities  or  the 
failure  to  make  new  construction  and 
alterations  accessible  "shall  include"  an 
order  to  alter  these  facilities  to  make 
them  readily  accessible  to  and  usable  by 
persons  with  disabilities  to  the  extent 
required  by  title  III.  The  Report  of  the 
Energy  and  Commerce  Committee  notes 
that  "an  order  to  make  a  facility  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  is  mandatory"  under 
this  standard.  H.R.  Rep.  No.  485, 101st 
Cong.,  2d  Sess.,  at  64  (1990).  Also, 
injunctive  relief  shall  include,  where 
appropriate,  requiring  the  provision  of 
an  auxiliary  aid  or  service,  modification 
of  a  policy,  or  provision  of  alternative 
methods,  to  the  extent  required  by  this 
title. 

Section  36.502  is  based  on  section 
308(b)(l)(A)(i)  of  the  Act,  which 
provides  that  the  Attorney  General  shall 
investigate  alleged  violations  of  title  III 
and  undertake  periodic  reviews  of 
compliance  of  covered  entities. 
Although  the  Act  does  not  establish  a 
comprehensive  administrative 
enforcement  mechanism  for 
investigation  and  resolution  of  all 
complaints  received,  the  House 
Judiciary  Committee  noted  that 
investigation  of  alleged  violations  and 
periodic  comphance  reviews  are 
essential  to  effective  enforcement  of  title 
III,  and  that  the  Attorney  General  is 
expected  to  engage  in  active 
enforcement  and  to  allocate  sufficient 
resources  to  carry  out  this 
responsibility.  Judiciary  Report  at  67. 

The  Department  recognizes  the 
importance  of  providing  an 
administrative  mechanism  for  resolving 
disputes  arising  under  the  Act. 
Administrative  resolution  of  complaints 
is  far  more  efficient  and  economical 
than  Htigation.  particularly  in  the  early 
stages  of  implementation  of  complex 
litigation  when  the  specific  requirements 
of  the  statute  are  not  widely  understood. 
The  Department  expects  to  receive 
numerous  complaints  under  this  section 
from  individuals  and  organizations.  To 
the  extent  feasible,  the  Department  will 
investigate  complaints,  issue  findings 
related  to  any  violations  found,  and 
attempt  to  obtain  voluntary  compliance. 
Where  appropriate,  the  Department  will 
also  use  information  obtained  under  this 
section  as  a  basis  for  litigation  activities 
under  section  308(b)(1)(B)  of  the  Act. 


Section  36.503  describes  the 
procedures  for  suits  by  the  Attorney 
General  set  out  in  section  308(b)(1)(B)  of 
the  Act.  If  the  Department  has 
reasonable  cause  to  believe  that  any 
person  or  group  of  persons  is  engaged  in 
a  pattern  or  practice  of  resistance  to  the 
full  enjoyment  of  any  of  the  rights 
granted  by  title  III  or  that  any  person  or 
group  of  persons  has  been  denied  any  of 
the  rights  granted  by  title  III  and  such 
denial  raises  an  issue  of  general  public 
importance,  the  Attorney  General  may 
commence  a  civil  action  in  any 
appropriate  United  States  district  court. 

Section  36.504  describes  the  relief  that 
may  be  granted  in  a  ji|it  by  the  Attorney 
General  under  8ecti(Sfto8(b)(2)  of  the 
Act.  In  such  an  action,  the  court  may 
grant  any  equitable  relief  it  considers  to 
be  appropriate,  including  granting 
temporary,  preliminary,  or  permanent 
relief,  providing  an  auxiliary  aid  or 
service,  modification  of  poHcy  or 
alternative  method,  or  making  facilities 
readily  accessible  to  and  usable  by 
individuals  with  disabilities,  to  the 
extent  required  by  title  III.  In  addition,  a 
court  may  award  such  other  relief  as  the 
court  considers  to  be  appropriate, 
including  monetary  damages  to  persons 
aggrieved,  when  requested  by  the 
Attorney  General. 

Furthermore,  the  court  may  vindicate 
the  public  interest  by  assessing  a  civil 
penalty  against  the  covered  entity  in  an 
amount  not  exceeding  $50,000  for  a  first 
violation  and  not  exceeding  $100,000  for 
any  subsequent  violation.  Section 
36.504[b]  of  this  proposed  rule  adopts 
the  standard  of  section  308(b)(3)  of  the 
Act.  This  section  makes  it  clear  that,  in 
counting  the  number  of  previous 
determinations  of  violations  for 
determining  whether  a  "first"  or 
"subsequent"  violation  has  occurred, 
determinations  in  the  same  trial  on 
liability  that  the  entity  has  engaged  in 
more  than  one  discriminatory  act  are  to 
be  counted  as  a  single  violation.  A 
"second  violation"  would  not  accrue  to 
that  public  accommodation  imtil  the 
Attorney  General  brought  another  suit 
against  the  accommodation  and  the 
accommodation  was  again  held  in 
violation.  Again,  all  of  the  violations  on 
the  second  suit  would  be  cumulatively 
considered  as  a  "subsequent  violation." 

Section  36.504(c)  of  the  proposed  rule 
clarifies  that  the  terms  "monetary 
damages"  and  "other  relief  do  not 
include  punitive  damages.  They  do 
include,  however,  all  forms  of 
compensatory  damages,  including  out- 
of-pocket  expenses  and  damages  for 
pain  and  suffering. 

Section  36.504(a)(3)  of  the  proposed 
rule  is  based  on  section  308(b)(2j(C)  of 
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the  Act.  which  provides  that,  "to 
vindicate  the  public  interest,"  a  court 
may  assess  a  civil  penalty  against  the 
entity  that  has  been  found  to  be  in 
violation  of  the  Act  in  suits  brought  by 
the  Attorney  General  In  addition 
section  38.504(d].  which  is  taken  from 
section  308(b)(5)  of  the  Act,  further 
provides  that,  in  considering  what 
amount  of  civil  penalty,  if  any,  is 
appropriate,  the  court  should  give 
consideration  to  "any  good  faith  effort 
or  attempt  to  comply  with  this  Act."  In 
evaluating  such  good  faith,  the  court 
should  consider  "among  other  factors  it 
deems  relevant,  whether  the  entity  could 
have  reasonably  anticipated  the  need 
for  an  appropriate  type  of  auxiliary  aid 
needed  to  accommodate  the  unique 
needs  of  a  particular  individual  with  a 
disability." 

The  "good  faith"  standard  referred  to 
in  this  section  is  not  intended  to  imply  a 
willful  or  intentional  standard— that  is, 
an  entity  cannot  demonstrate  good  faith 
simply  by  showing  that  it  did  not 
willifully.  intentionally,  or  recklessly 
disregard  the  law.  At  die  same  time,  the 
absence  of  such  a  course  of  conduct 
would  be  a  factor  a  court  should  weigh 
in  determining  the  existence  of  good 
faith. 

Section  36.505  states  that  courts  are 
authorized  to  award  attorneys  fees,  as 
provided  in  section  505  of  the  Act. 

Section  38^06  restates  section  513  of 
the  Act  which  encourages  use  of 
alternative  means  of  dispute  resolution. 

Section  38.507  explains  that,  as 
provided  in  section  508(e)  of  the  Act.  a 
public  accommodation  or  other  private 
entity  is  not  excused  from  compliance 
with  the  requirements  of  this  part 
because  of  any  failure  to  receive 
technical  assistance. 

Section  38.508    Effective  Date 

In  general  title  III  is  effective  18 
months  from  enactment  of  the 
Americans  with  Disabilities  Act  i.e., 
January  28, 1992.  However,  there  are 
several  exceptions  to  this  general  rule 
contained  throughout  title  IIL  Section 
38.508  seU  forth  all  of  these  exceptions 
in  one  place. 

Paragraph  (b)  contains  the  rule  on 
civil  actions.  It  states  that,  except  with 
respect  to  new  construction  and 
altera  dons,  no  civil  action  shall  be 
brought  for  a  violation  of  this  part  that 
occurs  before  July  28, 1992,  against 
businesses  with  25  or  fewer  employees 
and  gross  receipts  of  $1,000,000  or  less; 
and  before  January  26, 1993,  against 
businesses  with  10  or  fewer  employees 
and  grots  receipts  of  $500,000  or  less.  In 
determining  what  constitutes  gross 
receipts,  it  is  appropriate  to  exclude 
amounts  collected  for  sales  taxes. 


Paragraph  (c)  concerns  transportation 
services  provided  by  public 
accommodations  not  primarily  engaged 
in  the  business  of  transporting  people. 
The  18-month  effective  date  applies  to 
all  of  the  transportation  provisions 
except  those  requiring  newly  purchased 
or  leased  vehicles  (other  than  over-the- 
road  buses)  to  be  accessible.  Vehicles 
subject  to  that  requirement  must  be 
accessible  to  and  usable  by  individuals 
with  disabilities  if  the  solicitation  for  the 
vehicle  is  made  on  or  after  August  28, 
1990. 

Subpart  F— Certification  of  State  Laws 
or  Local  Building  Codes 

Subpart  F  establishes  procedures  to 
implement  section  308(b)(l)(A)(ii)  of  the 
Act  which  provides  that  on  the 
application  of  a  State  or  local 
government,  the  Attorney  General  may 
certify  that  a  State  law  or  local  building 
code  or  similar  ordinance  meets  or 
exceeds  the  minimum  accessibility 
requirements  of  the  Act.  In  enforcement 
proceedings,  this  certification  will 
constitute  rebuttable  evidence  that  the 
law  or  code  meets  or  exceeds  the  AOA's 
requirements. 

The  first  step  in  the  certification 
process  would  be  a  request  for 
certification,  filed  by  a  "submitting 
official,"  which  is  defined  in  t  38.801  as 
the  State  or  local  official  who  has 
principal  responsibility  for 
administration  of  a  State  law  or  local 
building  code  or  similar  ordinance  that 
establishes  accessibility  requirements, 
and  who  files  a  request  for  certification 
under  subpart  F.  The  request  would  be 
filed  in  duplicate  with  the  office  of  the 
Assistant  Attorney  General  for  Civil 
Rights.  The  submitting  official  must 
supply  the  following  documents:  (1)  The 
text  of  the  code:  any  standards, 
regulation,  etc.,  incorporated  by 
reference  or  otherwise  referenced  in  the 
code;  the  law  creating  the  requesting 
agency;  any  formal  opinions  of  the  State 
Attorney  General  or  other  legal  officer 
(2)  any  model  code  or  statute  on  which 
the  code  is  based,  and  an  explanation  of 
the  differences  between  them;  (3) 
anything  else  pertinent  The  Assistant 
Attorney  General  may  request  further 
information.  The  request  and  supporting 
materials  would  be  available  for  public 
examination  at  the  office  of  the 
Assistant  Attorney  General  and  at  the 
office  of  the  State  or  local  agency 
charged  with  administration  and 
enforcement  of  the  code.  The  submitting 
official  must  publish  public  notice  of  the 
request  for  certification. 

Next  under  S  36.604,  the  Assistant 
Attorney  General's  office  would  consult 
with  the  ATBCB  and  make  a 
preliminary  determination  to  either  (1) 


find  that  the  code  is  equivalent  (make  a 
"preliminary  determination  of 
equivalency")  or  (2)  deny  certification. 
The  next  step  depends  on  which  of  these 
preliminary  determinations  is  made. 

If  the  preliminary  determination  is  to 
find  equivalency,  the  Assistant  Attorney 
General  under  i  38.805,  would  inform 
the  submitting  official  in  writing  of  the 
preliminary  determination  and  publish  a 
notice  in  the  Federal  Registn  informing 
the  public  of  the  preliminary 
determination  and  inviting  comment  for 
30  days.  Afier  considering  the 
information  received  in  response  to  the 
comments,  the  Department  would  hold 
an  informal  hearing  in  Washington.  This 
hearing  would  not  be  subject  to  the 
formal  requirements  of  the 
Administrative  Procedure  Act.  After  the 
hearing,  the  submitting  official  would 
have  30  days  to  submit  other 
information.  The  Assistant  Attorney 
General's  office  would  consult  again 
with  the  ATBCB  and  make  a  final 
determination  of  equivalency  or  a  final 
determination  to  deny  the  request  for 
certification,  with  a  notice  of  the 
determination  published  in  the  Federal 
Register. 

If  the  preliminary  determination  Is  to 
deny  certification,  there  would  be  no 
hearing.  The  Department  would  notify 
the  submitting  official  of  the  preliminary 
determination,  and  may  specify  how  the 
coda  could  be  modified  in  order  to 
receive  a  preliminary  determination  of 
equivalency.  The  Department  would 
allow  at  least  15  days  for  the  submitting 
official  to  submit  relevant  material  in 
opposition  to  the  preliminary  denial  If 
none  were  received,  no  further  action 
would  be  taken.  U  more  information 
were  received,  the  Department  would 
consider  it  and  make  either  a  final 
decision  to  deny  certification  or  a 
preliminary  determination  of 
equivalency.  If  at  that  stage  the 
Assistant  Attorney  General  made  a 
preliminary  determination  of 
equivalency,  the  hearing  procedures  set 
out  in  i  38.605  would  be  followed. 

Section  36.607  addresses  the  effect  of 
certification.  First  certification  would 
only  be  effective  concerning  those 
features  or  elements  that  are  both  (1) 
covered  by  the  certified  code  and  (2) 
addressed  by  the  regulations  against 
which  they  are  being  certified.  For 
example,  if  children's  facilities  are  not 
addressed  by  the  Department's 
standards,  and  the  building  in  question 
is  a  private  elementary  school 
certification  would  not  be  effective  for 
those  features  of  the  building  to  be  used 
by  children.  And  if  the  Department's 
regulations  addressed  equipment  but  the 
local  code  did  not  a  building's 
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equipment  would  not  be  covered  by  the 
certification. 

In  addition,  certification  would  be 
effective  only  for  the  particular  edition 
of  the  code  that  is  certified. 
Amendments  would  not  automatically 
be  considered  certified,  and  a  submitting 
official  would  need  to  reapply  for 
certification  of  the  changed  or 
additional  provisions.  We  request 
comment  on  whether  a  streamlined 
process  might  be  used  for  considering 
the  changes. 

Regulatory  Process  Matters 

This  notice  of  proposed  rulemaking 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12291.  The  Department 
has  prepared  a  regulatory  impact 
analysis  (RIA)  of  this  rule,  and  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  has  prepared 
an  RIA  for  the  guidelines  that  will  be 
included  at  Appendix  A  of  the 
Department's  final  rule.  The  Department 
will  provide  copies  of  these  documents 
to  the  public  on  request. 

The  Department's  RIA  evaluates  the 
economic  impact  of  the  proposed  rule. 
Included  among  those  title  III  provisions 
that  are  likely  to  result  in  significant 
economic  impact  are  the  requirements 
for  auxiliary  aids,  barrier  removal  in 
existing  facilities,  and  readily  accessible 
new  construction  and  alterations.  An 
analysis  of  the  costs  of  these  provisions 
is  included  in  the  RIA. 

Each  of  the  title  III  requirements  noted 
above  necessitates  different  types  of 
compliance  measures.  In  order  to 
estimate  with  a  high  degree  of  accuracy 
the  total  social  costs  associated  with 
these  measures,  comprehensive 
information  is  needed  concerning  the 
characteristics  of  the  operations  and  the 
facilities  of  the  more  than  3.8  million 
covered  entities.  The  proposed  rule's 
requirements  are  highly  entity-specific, 
and  for  any  particular  entity  would 
depend  upon  what  measures  would 
"fundamentally  alter"  the  operations  of 
that  entity,  would  impose  an  "undue 
burden"  upon  it  in  light  of  its  financial 
and  other  capabilities,  would  be 
"readily  achievable"  by  it  or  would  be 
"structurally  impracticable"  for  it  to 
accomplish.  Consequently,  there  likely 
will  be  substantial  variation  in  costs 
from  one  entity  to  the  next.  The 
Department  would  welcome  any 
information  that  would  assist  in 
acturately  estimating  the  impacts  of  the 
proposed  rule's  highly  entity-specific 
compliance  standards  or  other  data 
useful  in  estimating  the  average  impact 
per  entity.  This  information  would 
enable  the  Department  to  develop  an 
improved  aggregate  cost  estimate. 


Commenters  are  encouraged  to  provide 
empirical  data  or  existing  analyses  that 
may  shed  light  on  costs  related  to  the 
provision  of  auxiliary  aids,  barrier 
removal,  new  construction,  and 
alterations  in  specific  types  of 
businesses.  The  Department  is  also 
interested  in  receiving  comment  on  the 
indirect  costs  of  these  requirements,  for 
example,  the  loss  of  display  space 
resulting  from  wider  aisles,  or  the  cost  of 
alternative  security  measures  where 
turnstiles  have  been  removed. 

The  Department  also  requests 
comment  concerning  the  extent  to  which 
each  entity  has  already  taken  steps— 
either  voluntarily  or  pursuant  to  State, 
local  or  other  Federal  law — to  make  its 
operations  and  facilities  accessible  to 
persons  with  disabilities  and  to  what 
extent  those  steps  have  resulted  in 
compliance  with  the  ADA.  Finally,  the 
Department  seeks  comment  on  the  costs 
of  potential  litigation  under  the  ADA  as 
well  as  costs  incurred  by  covered 
entities  that,  out  of  fear  of  litigation, 
take  steps  beyond  those  required  by  the 
law. 

Estimation  of  the  proposed  rule's 
benefits  is  equally  difficult  The  RIA 
contains  some  data  concerning  the 
demographic  characteristics  of 
individuals  with  disabilities,  including 
the  number  of  persons  with  each  type  of 
disability,  and  the  extent  to  which  each 
type  of  disability  results  in  reduced 
access  to  public  accommodations. 
However,  in  order  to  estimate  benefits 
accurately,  more  data  of  this  kind  is 
needed,  as  well  as  information 
concerning  the  extent  to  which  barriers 
to  access  will  be  mitigated  or  eliminated 
through  ADA  compliance  measures.  In 
addition,  detailed  information  is  needed 
concerning  the  demand  for  public 
accommodations  for  each  relatively 
homogenous  class  of  persons  with 
disabilities,  as  well  as  concerning  the 
marginal  costs  of  supply.  The  generally 
recognized  measure  of  valuation  for 
such  benefits — the  willingness-to-pay- 
for-them  that  would  be  exhibited  in  a 
market  setting  (net  of  the  marginal  cost 
of  their  production) — is  not  revealed 
merely  by  information  concerning  the 
prices  charged  for  compliance  measures, 
but  should  be  obtained  through  an 
analysis  of  demand  curve-based 
consumer  surplus  measures. 

The  Department  encourages  the 
submission  of  any  data  that  would 
assist  in  estimating  the  benefits  of  the 
proposed  rulie.  In  addition,  the 
Department  would  welcome  comment 
concerning  the  extent  to  which  various 
classes  of  disabled  persons  are  likely,  as 
a  result  of  the  title  III  rule,  to  utilize  to 
an  increased  extent  the  products  and 


services  of  various  classes  of  covered 
entities,  and  concerning  the  extent  to 
which  the  prices  paid  for  these  products 
and  services  are  accurate  proxies  for  the 
consumer  surplus  and  producer  surplus 
generated  by  their  utilization. 

The  Department  has  determined  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  Therefore,  it  is  not  subject  to 
the  Regulatory  Flexibility  Act.  The 
Department  is  nonetheless  interested  in 
receiving  empirical  data  regarding  the 
costs  and  benefits  of  this  proposed  rule 
with  respect  to  small  entities. 

This  proposed  rule  will  preempt  State 
laws  affecting  entities  subject  to  the 
ADA  only  to  the  extent  that  those  laws 
directly  conflict  with  the  statutory 
requirements  of  the  ADA.  Therefore, 
this  proposed  rule  is  not  subject  to 
Executive  Order  12612.  and  a 
Federalism  Assessment  is  not  required. 

The  reporting  and  recordkeeping 
requirements  described  in  subpart  F  of 
the  proposed  rule  are  considered  to  be 
information  collection  requirements  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  in  5  CFR  part 
1320.  Accordingly,  those  proposed 
information  collection  requirements  are 
being  submitted  to  OMB  for  review 
pursuant  to  the  Paperwork  Reduction 
Act.  Comments  on  the  proposed 
information  collection  requirements 
should  be  submitted  to:  Office  of 
Management  and  Budget  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  Attention:  Desk 
Officer  for  the  Department  of  Justice. 
The  Department  requests  that  comments 
sent  to  OMB  also  be  sent  to  the 
rulemaking  docket  for  this  proposed 
action,  at  the  address  given  in  the 
"ADDRESSES"  section  of  this  notice. 

List  of  Subjects  in  28  CFR  Part  36 

Administrative  practice  and 
procedure.  Alcoholism,  Americans  with 
disabilities.  Buildings.  Business  and 
industry.  Civil  rights,  Consumer 
protection.  Drug  abuse.  Handicapped, 
Historic  preservation.  Reporting  and 
recordkeeping  requirements. 

By  the  authority  vested  in  me  as 
Attorney  General  by  28  U.S.C.  509,  510.  5 
U.S.C.  301,  and  section  306(b)  of  the 
Americans  with  Disabilities  Act,  Pub.  L. 
101-336,  and  for  the  reasons  set  forth  ir 
the  preamble,  chapter  I  of  title  28  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  adding  a  new  part  36 
to  read  as  follows: 


7482 


Federal  Register  /  Vol.  56.  No.  36  /  Friday.  February  22.  1991  /  Proposed  Rules 


Part  ae-NOMDISCRIIIINATION  ON 
THE  BASIS  OF  OMABIIJTY  BY  PUBLIC 
ACCOAIMOOATIONS  AND  IN 
COMMERCML  FACHJTIES 

Svbpart  A— Ganaral 

36.101  Purpose. 

38.102  Application. 

36.103  Relationship  to  other  lawa. 

36.104  Defuutions. 
36.105-^6.200    (Reaerved] 

Subpart  B— Ganarai  RaquiraoMflts 

36.201  General 

36.202  Activities. 

36.203  Integrated  settings. 

36.204  Administrative  methods. 

36.205  Association. 

36.206  Retaliation  or  coercion. 

36.207  Places  of  public  accommodations 
located  in  private  residences. 

36.208  Direct  threat. 
36.200    Illegal  use  of  drugs. 

36.210  Smoking. 

36.211  Maintenance  of  accessible  features. 

36.212  Insurance. 

36^3    Relationship  of  subpart  B  to  subparts 

C  and  D  of  this  part 
36.214-636^00    [Reserved] 

Subpart  C— Specific  Requirements 

36.301  Eligibility  criteria. 

36.302  Modifications  in  policies,  practices, 
or  procedures. 

36.303  Auxiliary  aids  and  services. 

36.304  Removal  of  barriers. 

36.305  Alternatives  to  barrier  removal. 

36.306  Readily  achievable  and  undue 
burden:  Factors  to  be  considered. 

36.307  Accessible  or  special  goods. 

36.308  Seating  in  assembly  areas. 

38.309  Purchase  of  furniture  and  equipment 

38.310  Examinations  and  courses. 

36.311  Transportation  provided  by  private 
entities  not  primarily  engaged  in  the 
business  of  transporting  people. 

36.312-638.400    [Reserved] 

Subpart  D— New  Construction  and 
Altera  tioaa 

36.401  New  construction. 

36.402  Alterations. 

36.403  Alterations:  Path  of  travel. 

36.404  Alterations:  Elevator  exemption. 

36.405  Alterations:  Historic  preser\'ation. 

36.406  Standards  for  new  construction  and 
alterations. 

36.407-36.500    [Reserved] 

Subpart  E — Enforcement 

36.501  Private  suits. 

36.502  Administrative  enforcement 

36.503  Suit  by  the  Attorney  General. 

36.504  Relief. 

38.505  Attorneys  fees. 

36.506  Alternative  means  of  dispute 
resolution. 

36507    Effect  of  unavailability  of  technical 

assistance. 
36.508    Effective  date. 
36.S0d-36.600    [Reserved) 

Subpart  F— Ortifkatioa  of  State  Laws  or 
Local  Buildiiig  Codes 

36.601  Definitions. 

36.602  General  rule. 

36.603  Filing  a  request  for  certification. 

38.604  Preliminary  determination. 


36.605  Procedure  following  preliminary 
determination  of  equivalency. 

36.008  Procedure  following  preliminary 
denial  of  certificatioa 

36.807    Effect  of  certification. 

36.608-36.990    [Reserved] 

Appendix  A  lo  Part  SS— Staaduds  for 
Acoasaibla  Daaiyi 

Authority:  5  U.S.C  301;  28  U.S.C  509. 510; 
Pub.  L  101-336  (42  U.S.C.  12188). 

Subpart  A — General 

936.101    Pwpoaa. 

The  purpose  of  this  part  is  to 
implement  title  III  of  the  Americans  with 
Disabilities  Act  of  1900.  which  prohibits 
discrimination  on  the  basis  of  disability 
by  public  accommodations  and  requires 
places  of  public  accommodation  and 
commercial  facilities  to  be  designed, 
constructed,  and  altered  in  compliance 
with  the  accessibility  standards 
established  by  this  part 

9a«.102   Application. 

(a)  General.  This  part  applies  to  any — 
(1]  Public  accommodation; 

(2)  Commercial  facility:  or 

(3)  Private  entity  that  offers 
examinations  or  courses  related  to 
applications,  licensing,  certification,  or 
credentialing  for  secondary  or 
postsecondary  education,  professional, 
or  trade  purposes. 

(b)  Public  accommodations.  (1)  The 
requirements  of  this  part  applicable  to 
public  accommodations  are  set  forth  in 
subparts  B.  C,  and  D  of  this  part 

(2)  The  requirements  of  subparts  B 
and  C  of  this  part  obligate  a  public 
accommodation  only  with  respect  to  the 
operations  of  a  place  of  public 
accommodation. 

(3)  The  requirements  of  subpart  D  of 
this  part  obligate  a  public 
accommodation  only  with  respect  to— 

(i)  A  facility  used  as,  or  designed  or 
constructed  for  use  as,  a  place  of  public 
accommodation;  or 

(ii]  A  facility  used  as,  or  designed  and 
constructed  for  use  as,  a  commercial 
facility. 

(c)  Commercial  facilities.  The 
requirements  of  this  part  applicable  to 
commercial  facilities  are  set  forth  in 
subpart  O  of  this  part 

(d)  Examinations  and  courses.  The 
requirements  of  this  part  applicable  to 
private  entities  that  offer  examinations 
or  courses  as  specified  in  paragraph  (a) 
of  this  section  are  set  forth  in  S  36.310. 

(e)  Exemptions  and  exclusions.  This 
part  does  not  apply  to  any  private  club 
(except  to  the  extent  that  the  facilities  of 
the  private  club  are  made  available  to 
customers  or  patrons  of  a  place  of  public 
accommodation],  or  to  any  religious 
entity  or  public  entity. 


{36.103   Rtlatlonahip  to  other  bnire. 

(a)  Rule  of  interpretation.  Except  as 
otherwise  provideid  in  this  part,  this  part 
shall  not  be  construed  to  apply  a  lesser 
standard  than  the  standards  applied 
under  title  V  of  the  Rehabilitation  Act  of 
1073  or  the  regulations  issued  by  Federal 
agencies  pursuant  to  that  title. 

(b)  Section  504.  This  part  does  not 
affect  the  obligations  of  a  recipient  of 
Federal  fmandal  assistance  to  comply 
with  the  requirements  of  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  regulations  issued  by  federal 
agencies  implementing  section  504. 

(c)  Other  laws.  This  part  does  not 
invalidate  or  limit  the  remedies,  rights, 
and  procedures  of  any  other  Federal 
laws,  or  State  or  local  laws  (including 
State  common  law)  that  provide  greater 
or  equal  protection  for  the  rights  of 
individuals  with  disabihties  or 
individuals  associated  with  them. 

S  38.104    Dcflnttlone. 

For  purposes  of  this  part  the  term — 
Act  means  the  Americans  with 

Disabihties  Act  of  1990  (Pub.  L  101-336, 

104  Stat  327, 42  U.S.C.  12101-12213  and 

47  U.S.C  225  and  611). 
Commerce  means  travel,  trade,  trafHc, 

commerce,  transportation,  or 

commimication — 

(1)  Among  the  several  States; 

(2)  Between  any  foreign  country  or 
any  territory  or  possession  and  any 
State;  or 

(3)  Between  points  in  the  same  State 
but  through  another  State  or  foreign 
country. 

Commercial  facilities  means 
facilities — 

(1)  Whose  operations  will  affect 
commerce; 

(2)  That  are  intended  for 
nonresidential  use  by  a  private  entity; 
and 

(3)  That  are  not— 

(i)  Facilities  that  are  covered  or 
expressly  exempted  from  coverage 
tmder  the  Fair  Housing  Act  of  1968,  as 
amended  (42  U.S.C.  3601-3631); 

(ii)  Aircraft;  or 

(iii)  Railroad  locomotives,  railroad 
freight  cars,  railroad  cabooses, 
commuter  or  intercity  passenger  rail 
cars  (including  coaches,  dining  cars, 
sleeping  cars,  lounge  cars,  and  food 
service  cars),  any  other  railroad  cars 
described  in  section  242  of  the  Act  or 
covered  under  title  II  of  the  Act,  or 
railroad  rights-of-way.  For  purposes  of 
this  definition,  "rail"  and  "railroad" 
have  the  meaning  given  the  term 
"railroad"  in  section  202(e)  of  the 
Federal  Railroad  Safety  Act  of  1970  (46 
U.S.C.  431(e)). 
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Current  illegal  use  of  drugs  means 
illegal  use  of  drugs  that  occurred 
recently  enough  to  justify  a  reasonable 
belief  »hat  a  person's  drug  use  is  current 
or  that  continuing  use  is  a  real  and 
ongoing  problem. 

Disability  means,  with  respect  to  an 
individual,  a  permanent  or  temporary 
physical  or  mental  impairment  that 
substantially  limits  one  or  more  of  the 
ma^or  life  activities  of  such  individual;  a 
record  of  such  an  impairment;  or  being 
regarded  as  having  such  an  impairment 

(1)  The  phrase  physical  or  mental 
impairment  mean»^ 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascidar 
reproductive;  digestive;  genitourinary: 
hemic  and  lymphatic;  skin;  and 
endocrine; 

(ii)  Any  mental  or  psychological 
disorder  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities. 

(iii)  The  phrase  physical  or  mental 
impairment  includes,  but  is  not  limited 
to,  such  contagious  and  noncontagious 
diseases  and  conditions  as  orthopedic 
visual,  speech,  and  hearing  impairments, 
cerebral  palsy,  epilepsy,  muscular 
dystrophy,  multiple  sclerosis,  cancer, 
heart  disease,  diebetes,  mental 
retardation,  emotional  illness,  specific 
■learning  disabilities,  HIV  disease, 
tuberculosis,  drug  addiction,  and 
alcoholism. 

(iv)  The  phrase  physical  or  mental 
impairment  does  not  include 
homosexuality  or  bisexuality. 

(2)  The  phiase  major  life  activities 
means  functions  such  as  caring  for  one's 
self,  performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  The  phrase  has  a  record  of  such  an 
impairment  means  has  a  history  of,  or 
has  been  misdassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  The  phrase  is  regarded  as  having 
an' impairment  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  that  is 
treated  by  a  private  entity  as 
constituting  such  a  Umitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 


(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this 
definition  but  is  treated  by  a  private 
entity  as  having  such  an  impairment 

(5)  The  term  disability  does  not 
inchide — 

(i)  Transvestism,  transsexualism, 
pedophilia,  exhibitionism,  voyeurism, 
gender  identity  disorders  not  resulting 
from  physical  impairments,  or  other 
sexual  behavior  disorders; 
(ii)  Compulsive  gambling, 
kleptomania,  or  pyromania;  or 

(iii)  Psychoactive  substance  use 
disorders  resulting  from  current  illegal 
use  of  drugs. 

Drug  means  a  controlled  substance,  as 
defined  in  schedules  I  through  V  of 
section  202  of  the  Controlled  Substances 
Act  (21  U.S.C  812). 

Facility  means  all  or  any  portion  of 
buildings,  structures,  sites,  complexes, 
equipment,  roads,  walks,  passageways, 
parking  lote,  or  otfier  real  or  personal 
property,  including  Ae  site  where  the 
building,  property,  structure,  or 
equipment  is  located. 

Illegal  use  of  drugs  means  the  use  of 
one  or  more  drugs,  the  possession  or 
distribution  of  which  is  unlawful  under 
the  Controlled  Substances  Act  (21  U.S.C. 
812),  The  term  "illegal  use  of  drugs" 
does  not  include  the  use  of  a  drug  taken 
imder  supervision  by  a  Ucensed  health 
care  professional,  or  other  uses 
authorized  by  the  Controlled  Substances 
Act  or  other  provisions  of  Federal  law. 
Individual  vrith  a  disability  means  a 
person  w^  has  a  disability.  The  term 
"individual  with  a  disability"  does  not 
include  an  individual  who  is  currently 
engaging  in  the  illegal  use  of  drugs, 
when  the  private  entity  acts  on  the  basis 
of  such  use. 

Place  of  public  accommodation  means 
a  facility,  operated  by  a  private  entity, 
whose  operations  affect  commerce  and 
fall  within  at  least  one  of  the  following 
categories — 

(1)  An  inn,  hotel,  motel,  or  other  place 
of  lodging,  except  for  an  establishment 
located  within  a  building  that  contains 
not  mere  than  five  rooms  for  rent  or  hire 
and  that  is  actually  occupied  by  the 
proprietor  of  the  establishment  as  the 
residence  of  the  proprietor; 

(2)  A  restaivant  bar.  or  other 
establishment  serving  food  or  drink; 

(3)  A  motion  picture  house,  theater, 
concert  hafl,  stadium,  or  other  place  of 
exhibition  or  entertainment; 

(4)  An  auditorium,  convention  center, 
lecture  hall,  or  other  place  of  public 
gathering; 

(5)  A  bakery,  grocery  store,  clothing 
store,  hardware  store,  shopping  center, 
or  other  sales  or  rental  establishment; 

(6)  A  kondromat,  dry-cleaner.  b«ik, 
barber  sht^  beauty  shop,  travel  service. 


shoe  repair  service,  funeral  parlor,  gas 
station,  office  of  an  accountant  or 
Iaw3rer,  pharmacy,  insurance  office, 
professional  office  of  a  health  care 
provider,  hospital,  or  other  service 
establishment. 

(7)  A  terminal,  depot  or  other  station 
used  for  specified  public  fransportation; 

(8)  A  museum,  library,  gallery,  or 
other  place  of  public  display  or 
collection; 

(9)  A  park,  zoo,  amusement  park,  or 
other  place  of  recreation; 

(10)  A  nursery,  elementary,  secondary, 
undei^aduate.  or  postgraduate  private    ■ 
school,  or  other  place  of  education; 

(11)  A  day  care  center,  senior  citizen 
center,  homeless  shelter,  food  bank, 
adoption  agency,  or  other  social  service 
center  establishment;  and 

(12)  A  gymnasium,  health  spa, 
bowling  alley,  golf  course,  or  other  place 
of  exercise  or  recreation. 

Private  dub  means  a  private  club  or 
establishment  exempted  from  coverage 
under  title  II  of  the  Qvil  Rights  Act  of 
1964  (42  U.S.C.  2000a(e)). 

Private  entity  means  a  person  or 
entity  other  than  a  public  entity. 

Professional  office  of  a  health  care 
provider  means  a  location  where  a 
person  or  entity  regulated  by  a  State  to 
provide  professional  services  related  to 
the  physical  or  mental  health  of  an 
individual  makes  such  services 
available  to  the  pubUc.  The  term 
"professional  office  of  a  health  care 
provider"  only  includes  floor  levels 
containing  at  least  one  or  more  health 
care  providers,  or  any  floor  level 
designed  or  intended  for  use  by  at  least 
one  health  care  provider. 

Public  accommodation  means  a 
private  entity  that  owns,  leases  (or 
leases  to),  or  operates  a  place  of  public 
accommodation. 

Public  entity  means — 

(1)  Any  State  or  local  government; 

(2)  Any  department,  agency,  special 
purpose  district  or  other  instrumentality 
of  a  State  or  States  or  local  government; 
and 

(3)  The  National  Raihvad  Passenger 
Corporation,  and  any  commuter 
authority  (as  defined  in  section  103(8)  of 
the  Rail  Passenger  Service  Act). 

Readily  achievable  means  easily 
accomplishable  and  able  to  be  carried 
out  without  much  difficulty  or  expense. 
In  determining  whether  an  action  is 
readily  achievable  factors  to  be 
considered  include — 

(1)  The  nature  and  cost  of  the  action 
needed  under  this  part; 

(2)' The  overall  financial  resources  of 
the  site  or  sites  involved  in  the  station; 
the  number  of  persons  employed  at  the 
site;  the  effect  on  expenses  and 
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resources,  or  the  impact  otherwise  of  the 
action  upon  the  operation  of  the  site; 

(3)  The  overall  financial  resources  of 
any  parent  corporation  or  entity;  the 
overall  size  of  the  parent  corporation  or 
entity  vnth  respect  to  the  number  of  its 
employees;  the  number,  type,  and 
location  of  its  facilities; 

(4)  The  type  of  operation  or  operations 
of  the  parent  corporation  or  entity, 
including  the  composition,  structure,  and 
functions  of  the  workforce  of  the  parent 
corporation  or  entity;  and 

(5)  The  geographic  separateness,  and 
the  administrative  or  fiscal  relationship 
of  the  site  or  sites  in  question  to  the 
parent  corporation  or  entity. 

Religious  entity  means  a  religious 
organization  or  entity  controlled  by  a 
religious  organization,  including  a  place 
of  worship. 

Service  animal  means  any  guide  dog, 
signal  dog,  or  other  animal  individually 
trained  to  do  work  or  perform  tasks  for 
the  benefit  of  an  individual  with  a 
disability,  including,  but  not  limited  to. 
guiding  individuals  with  impaired 
vision,  alerting  individuals  with 
impaired  hearing  to  intruders  or  sounds, 
providing  minimal  protection  or  rescue 
work,  pulling  a  wheelchair,  or  fetching 
dropped  items. 

Shopping  center  or  shopping  mall 
means — 

(1)  A  building  housing  five  or  more 
sales  or  rental  estabUshments;  or 

(2)  A  series  of  buildings  on  a  common 
site,  either  under  common  ownership  or 
common  control  or  developed  either  as 
one  project  or  as  a  series  of  related 
projects,  housing  five  or  more  sales  or 
rental  establishments.  For  purposes  of 
this  definition,  places  of  public 
accommodation  of  the  types  listed  in 
para^aph  (5)  of  the  definition  of  "place 
of  public  accommodation"  in  this 
section  are  considered  sales  or  rental 
establishments.  The  term  "shopping 
center  or  shopping  mall"  only  includes 
fioor  levels  containing  at  least  one  sales 
or  rental  establishment,  or  any  fioor 
level  designed  or  intended  for  use  by  at 
least  one  sales  or  rental  establishment. 

Specified  public  transportation  means 
transportation  by  bus,  rail,  or  any  other 
conveyance  (other  than  by  aircraft]  that 
provides  the  general  public  with  general 
or  special  service  (including  charter 
service)  on  a  regular  and  continuing 
basis. 

State  means  each  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico.  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Trust  Territory  of  the  Pacific  Islands, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

Undue  burden  means  significant 
difficulty  or  expense.  In  determining 


whether  an  action  would  result  in  an 
undue  burden,  factors  to  be  considered 
include — 

(1)  The  nature  and  cost  of  the  action 
needed  under  this  part; 

(2)  The  overall  financial  resources  of 
the  site  or  sites  involved  in  the  action; 
the  number  of  persons  employed  at  the 
site;  the  e^ect  on  expenses  and 
resources,  or  the  impact  otherwise  of  the 
action  upon  the  operation  of  the  site; 

(3)  The  overall  financial  resources  of 
any  parent  corporation  or  entity;  the 
overall  size  of  the  parent  corporation  or 
entity  with  respect  to  the  number  of  its 
employees;  the  number,  type,  and 
location  of  its  facilities; 

(4)  The  type  of  operation  or  operations 
of  the  parent  corporation  or  entity, 
including  the  composition,  structure,  and 
fimctions  of  the  workforce  of  the  parent 
corporation  or  entity;  and 

(5)  The  geographic  separateness,  and 
the  administrative  or  fiscal  relationship 
of  the  site  or  sites  in  question  to  the 
parent  corporation  or  entity. 

H  36.10S-36.200    [R«Mrv«d] 
Subpart  B — General  Requirements 

936^1    OmmtsL 

(a)  Prohibition  of  discrimination.  No 
individual  shall  be  discriminated  against 
on  the  basis  of  disability  in  the  full  and 
equal  enjoyment  of  the  goods,  services, 
facilities,  privileges,  advantages,  or 
accommodations  of  any  place  of  public 
accommodation  by  any  private  entity 
who  owns,  leases  (or  leases  to],  or 
operates  a  place  of  public 
accommodation. 

(b]  Landlord  and  tenant 
responsibilities — (1)  General.  Both  the 
landlord  who  owns  the  building  that 
houses  a  place  of  public  accommodation 
and  the  tenant  who  owns  or  operates 
the  place  of  public  accommodation  are 
public  accommodations  subject  to  this 
part. 

(2]  Responsibility  for  taking  readily 
achievable  measures  to  remove 
barriers,  (i]  Unless  provided  otherwise 
by  contract,  the  landlord  is  responsible 
for  making  readily  achievable  changes 
in  common  areas  or  modifying  policies, 
practices,  or  procedures  applicable  to  all 
tenants  to  achieve  compliance  with  this 
part. 

(ii)  If  the  lease  or  other  contractual 
agreement  gives  the  tenant  the  right  to 
make  alterations  within  the  place  of 
public  accommodation  with  permission 
of  the  landlord — 

(A]  The  tenant  is  responsible  for 
requesting  permission  for  any  readily 
achievable  modification  required  by  this 
part. 

(B]  If  permission  is  granted  by  the 
landlord,  the  tenant  is  responsible  for 


making  the  required  readily  achievable 
modification. 

(C]  If  permission  is  granted  by  the 
landlord  but  the  modification  necessary 
for  access  is  not  readily  achievable  for 
the  tenant,  then  the  landlord  is 
responsible  for  making  the  needed 
modification  within  the  public 
accommodation  if  it  is  readily 
achievable  for  the  landlord  to  do  so. 

(iii]  If  the  lease  reserves  authority  for 
making  alterations  solely  to  the  landlord 
or  if  the  landlord  withholds  the 
permission  requested  by  the  tenant 
pursuant  to  paragraph  (b)(2](ii](A)  of 
this  section,  then  the  landlord  is 
responsible  for  making  any  readily 
achievable  modifications  required  by 
this  part. 

(iv)  Illustration.  If  an  office  building 
contains  a  doctor's  office,  the  tenant 
who  operates  the  doctor's  office  would 
be  required  to  make  readily  achievable 
modifications  within  the  office  (unless  . 
the  contractual  agreement  provided 
otherwise],  and  the  landlord  would  be 
required  to  make  readily  achievable 
modifications  to  the  primary  entrance  of 
the  building  and  other  common  areas. 

(3]  Responsibility  for  providing 
auxiliary  aids—(\)  General.  The  tenant 
is  responsible  for  providing  auxiliary 
aids  (Braille  notices,  interpreters,  etc.) 
within  the  place  of  public 
accommodation  and  the  landlord  is 
responsible  for  providing  auxiliary  aids 
in  common  areas. 

(ii)  Illustration.  If  an  office  building 
contains  a  lawyer's  office,  the  tenant 
who  operates  the  lawyer's  office  would 
be  required  to  provide  auxiliary  aids 
within  the  office.  However,  the  landlord 
would  also  be  responsible  for  ensuring 
that  the  doorman  or  guard  will  show  a 
person  who  is  blind  to  the  elevator  or 
write  a  note  to  a  person  who  is  deaf 
regarding  the  floor  number  of  the 
lawyer's  office,  if  requested  to  do  so. 

(4]  Alterations.  If  a  tenant  is  making 
alterations  under  S  36.402  that  would 
trigger  the  S  36.403  path  of  travel 
requirement,  those  alterations  by  the 
tenant  on  its  own  premises  do  not 
trigger  a  path  of  travel  obligation  upon 
the  landlord  in  areas  of  the  facility 
under  the  landlord's  authority  that  are 
not  otherwise  being  altered. 

§36.202    ActlvitiM. 

(a]  Denial  of  participation.  A  public 
accommodation  shall  not  subject  an 
individual  or  class  of  individuals  on  the 
basis  of  a  disability  or  disabilities  of 
such  individual  or  class,  directly,  or 
through  contractual,  licensing,  or  other 
arrangements,  to  a  denial  of  the 
opportunity  of  the  individual  or  class  to 
participate  in  or  benefit  from  the  goods. 
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services,  bdlities.  privileges, 
advantages,  or  accommodations  of  a 
place  of  public  accommodation. 

(b)  Participation  in  unequal  benefit  A 
pubUc  accommodation  shall  not  afford 
an  individual  or  class  of  individuals,  on 
the  basis  of  a  disability  or  disabilities  of 
such  individual  or  class,  directly,  or 
through  contractual,  licensing,  or  other 
arrangements,  with  the  opportunity  to 
participate  in  or  benefit  fixim  a  good, 
service,  facility,  privilege,  advantage,  or 
accommodation  that  is  not  equal  to  that 
afforded  to  other  individuals. 

(c)  Separate  benefit  A  public 
accommodation  shall  not  provide  an 
individual  or  class  of  individuals,  on  the 
basis  of  a  disability  or  disabilities  of 
such  individual  or  class,  directly,  or 
through  contractual,  licensing,  or  other 
arrangements  with  a  good,  service, 
facility,  privilege,  advantage,  or 
accommodation  that  is  different  or 
separate  from  that  provided  ta  other 
individuals,  unless  such  action  is 
necessary  to  provide  the  individual  or 
class  of  individuals  with  a  good,  service, 
facility,  privilege,  advantage,  or 
accommodation,  or  other  opportunity 
that  is  as  effective  as  that  provided  to 
others. 

(d)  Individual  or  class  of  individuals. 
For  purposes  of  paragraphs  (a)  through 
(c)  of  this  section,  the  term  "individual 
or  class  of  individuals"  refers  to  the 
clients  or  customers  of  the  public 
accommodation  that  enters  into  the 
contractual,  licensing,  or  other 
arrangement. 

§  36uW3    Integrated  sattlnQS. 

(a)  General  A  public  accommodation 
shall  afford  goods,  services,  facilities, 
privileges,  advantages,  and 
accommodations  to  an  individual  with  a 
disability  in  the  most  integrated  setting 
appropriate  to  the  needs  of  the 
individual. 

(b)  Opportunity  to  participate. 
Notwithstanding  the  existence  of 
separate  or  different  programs  or 
activities  provided  in  accordance  with 
this  section,  a  public  accommodation 
shall  not  deny  an  individual  with  a 
disability  an  opportunity  to  participate 
in  such  programs  or  activities  that  are 
not  separate  or  different. 

(c)  Accommodations  and  services. 
Nothing  in  this  part  shall  be  construed 
to  require  an  individual  with  a  disability 
to  accept  an  accommodation,  aid, 
service,  opportunity,  or  benefit  that  such 
individual  chooses  not  to  accept. 

S  36.204    AdmMetrative  mettiods. 

A  public  accommodation  shall  not, 
directly  or  through  contractual  or  other 
arrangements,  utilize  standards  or 
criteria  or  methods  of  administration 


that  have  the  effect  of  discriminating  on 
the  basis  of  disability,  or  that  perpetuate 
the  discrimination  of  others  who  are 
subject  to  common  administrative 
control. 

S  36.205    AssodatkHi. 

A  public  accommodation  shall  not 
exclude  or  otherwise  deny  equal  goods, 
services,  facilities,  privileges, 
advantages,  accommodations,  or  other 
opportunities  to  an  individual  or  entity 
because  of  the  known  disabiUty  of  an 
individual  with  whom  the  individual  or 
entity  is  known  to  have  a  relationship  or 
association. 

S  36.206    Retaliation  or  coercioa  ' 

(a]  No  private  or  public  entity  shall 
discriminate  against  any  individual 
because  diat  individual  has  opposed 
any  act  or  practice  made  unlawful  by 
this  part,  or  because  that  individual 
made  a  charge,  testified,  assisted,  or 
participated  in  any  manner  in  an 
investigation,  proceeding,  or  hearing 
under  the  Act  or  this  part. 

(b]  No  private  or  public  entity  shall 
coerce,  intimidate,  threaten,  or  interfere 
with  any  individual  in  the  exercise  or 
enjoyment  of,  or  on  account  of  his  or  her 
having  exercised  or  enjoyed,  or  on 
account  of  his  or  her  having  aided  or 
encouraged  any  other  individual  in  the 
exercise  or  enjoyment  of,  any  right 
granted  or  protected  by  the  Act  or  this 
part. 

(c]  Illustrations  of  conduct  prohibited 
by  this  section  include,  but  are  not 
limited  to: 

(1)  Coercing  an  individual  to  deny  or 
limit  the  benefits,  services,  or 
advantages  to  which  he  or  she  is 
entitled  under  the  Act  or  this  part; 

(2)  Threatening,  intimidating,  or 
interfering  with  an  individual  with 
disabilities  who  is  seeking  to  obtain  or 
use  the  goods,  services,  facilities, 
privileges,  advantages,  or 
accommodations  of  a  public 
accommodation; 

(3]  Intimidating  or  threatening  any 
person  because  Uiat  person  is  assisting 
or  encouraging  an  individual  or  group 
entitled  to  claim  the  rights  granted  or 
protected  by  the  Act  or  this  part  to 
exercise  those  rights;  or 

(4]  Retaliating  against  any  person 
because  that  person  has  participated  in 
any  investigation  or  action  to  enforce 
the  Act  or  this  part 

§  36.207    Ptacas  of  pubHc  accowmodatten 
located  In  prtvaia  raskfanea*. 

When  a  place  of  public 
accommodation  is  located  in  a  private 
residence,  the  portion  of  the  residence 
used  exclusively  as  a  residence  is  not 
covered  by  this  part,  but  that  portion 


used  exclusively  in  the  operation  of  the 
place  of  pubBc  accommodation  or  that 
portion  used  both  for  the  place  of  public 
accommodation  and  for  residential 
purposes  is  covered  by  this  part. 

936.208    DIraellhraat 

(a)  This  part  does  not  require  a  public 
accommodation  to  permit  an  individual 
to  participate  in  or  benefit  fitun  the 
goods,  services,  facilities,  privileges, 
advantages  and  accommodations  of  that 
public  accommodation  when  that 
individual  poses  a  direct  threat  to  the 
health  or  safety  of  others. 

(b)  "Direct  threat"  means  a  significant 
risk  to  the  health  or  safety  of  others  that 
cannot  be  eliminated  by  a  modification 
of  policies,  practices,  or  procedures,  or 
by  the  provision  of  auxiliary  aids  or 
services. 

(c)  In  determining  whether  an 
individual  poses  a  direct  threat  to  the 
health  or  safety  of  others,  a  public 
accommodation  must  make  an 
individualized  assessment  based  on 
reasonable  judgment  that  relies  on 
current  medical  knowledge  or  on  the 
best  available  objective  evidence,  to 
ascertain:  the  nature,  duration,  and 
severity  of  the  risk;  the  probability  that 
the  potential  injury  will  actually  occur; 
and  whether  reasonable  modifications 
of  policies,  practices,  or  procedures  will 
mitigate  the  risk. 

§36.209    Illegal  uaa  Of  dniga. 

(a)  General.  (1)  Except  as  provided  in 
paragraph  (b]  of  this  section,  this  part 
does  not  prohibit  discrimination  against 
an  individual  based  on  that  individuars 
current  illegal  use  of  drugs. 

(2)  A  public  accommodation  shall  not 
discriminate  on  the  basis  of  illegal  use 
of  drugs  against  an  individual  who  is  not 
engaging  in  current  illegal  use  of  drugs 
and  who — 

(i)  Has  successfully  completed  a 
supervised  drug  rehabilitation  program 
or  has  otherwise  been  rehabilitated 
successfully, 

(ii]  Is  participating  in  a  supervised 
rehabilitation  program;  or 

(iii)  Is  erroneously  regarded  as 
engaging  in  such  use. 

(b)  Health  and  drug  rehabilitation 
seA'ices.  A  public  accommodation  shall 
not  deny  health  services  or  services 
provided  in  connection  with  drug 
rehabilitation  to  an  individual  on  the 
basis  of  that  individual's  current  illegal 
use  of  drugs,  if  the  individual  is 
otherwise  entitled  to  such  services. 

(c)  Drug  testing.  (1)  This  part  does  not 
prohibit  a  public  accommodation  from 
adopting  or  administering  reasonable 
policies  or  procedures,  including  but  not 
limited  to  drug  testing,  designed  to 
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ensure  that  an  individual  who  formerly 
engaged  in  the  illegal  use  of  drugs  is  not 
now  engaging  in  current  illegal  use  of 
drugs. 

(2)  Nothing  in  this  paragraph  (c)  shall 
be  construed  to  encourage,  prohibit, 
restrict  or  authorize  the  conduct  of 
testing  for  the  illegal  use  of  drugs. 

|3«.210    Smoking. 

This  part  does  not  preclude  the 
prohibition  of,  or  the  imposition  of 
restrictions  on,  smoking  in  places  of 
public  accommodation. 

9  3C21 1    Maintenance  of  accessible 
featuras. 

A  public  accommodation  shall 
maintain  in  operable  working  condition 
those  features  of  facilities  and 
equipment  that  are  required  to  be 
readily  accessible  to  and  usable  by 
persons  with  disabihties  by  the  Act  or 
this  part. 

9  38.212    Inauranco. 

(a)'Thi8  part  shall  not  be  construed  to 
prohibit  or  restrict — 

(1)  An  insurer,  hospital  or  medical 
service  company,  health  maintenance 
organization,  or  any  agent,  or  entity  that 
administers  beneHt  plans,  or  similar 
organizations  &om  underwriting  risks, 
classifying  risks,  or  administering  such 
risks  that  are  based  on  or  not 
inconsistent  with  State  law;  or 

(2)  A  person  or  organization  covered 
by  this  part  from  establishing, 
sponsoring,  observing  or  administering 
the  terms  of  a  bona  fide  benefit  plan 
that  are  based  on  underwriting  risks, 
classifying  risks,  or  administering  such 
risks  that  are  based  on  or  not 
inconsistent  with  State  law;  or 

(3]  A  person  or  organization  covered 
by  this  part  from  establishing, 
sponsoring,  observing  or  administering 
the  terms  of  a  bona  fide  benefit  plan 
that  is  not  subject  to  State  laws  that 
regulate  insurance. 

(4)  Paragraphs  (a)  (1),  (2),  and  (3)  of 
this  section  shall  not  be  used  as  a 
subterfuge  to  evade  the  purposes  of  the 
Act  or  this  part. 

(b)  A  public  acconunodation  shall  not 
refuse  to  serve  an  individual  with  a 
disability  because  its  insurance 
company  conditions  coverage  or  rates 
on  the  absence  of  individuals  with 
disabilities. 

93S.213    RetationsMp  of  subparts  to 
subpart*  C  and  O  of  tNa  part 

Subpart  B  of  this  part  sets  forth  the 
general  principles  of  nondiscrimination 
applicable  to  all  entities  subject  to  this 
part.  Subparts  C  and  D  of  this  part 
provide  guidance  on  the  application  of 
the  statute  to  specific  situations.  The 
specific  provisions,  including  the 


limitations  on  those  provisions,  control 
over  the  general  provisions  in 
circumstances  where  both  specific  and 
general  provisions  apply. 

9  38.214-36.300       [Rsaarvad] 
Subpart  C— Specific  Requirementa 

938.301  EJigMMy  criteria. 

(a)  General.  A  public  accommodation 
shall  not  impose  or  apply  eligibility 
criteria  that  screen  out  or  tend  to  screen 
out  an  individual  with  a  disability  or 
any  class  of  individuals  with  disabilities 
from  fully  and  equally  enjoying  any 
goods,  services,  facilities,  privileges, 
advantages,  or  accommodations,  unless 
such  criteria  can  be  shown  to  be 
necessary  for  the  provision  of  the  goods, 
services,  facilities,  privileges, 
advantages,  or  acconmiodations  being 
offered. 

(b)  Safety.  A  public  accommodation 
may  impose  legitimate  safety 
requirements  that  are  necessary  for  safe 
operation.  Safety  requirements  must  be 
based  on  actual  risks  and  not  on  mere 
speculation,  stereotypes,  or 
generalizations  about  individuals  with 
disabilities. 

(c)  Charges.  A  public  accommodation 
may  not  place  a  surcharge  on  a 
particular  individual  wi^  a  disability  or 
any  group  of  individuals  with 
disabilities  to  cover  the  costs  of 
measures,  such  as  the  provision  of 
auxiliary  aids,  barrier  removal, 
alternatives  to  barrier  removal,  and 
reasonable  modifications  in  policies, 
practices,  or  procedures,  that  are 
required  to  provide  that  individual  or 
group  with  the  nondiscriminatory 
treatment  required  by  the  Act  or  this 
part. 

936.302  Modifications  in  polictM, 
practicas,  or  procoduraa. 

(a)  General.  A  public  accommodation 
shall  make  reasonable  modifications  in 
policies,  practices,  or  procedures,  when 
the  modifications  are  necessary  to 
afford  goods,  services,  facilities, 
privileges,  advantages,  or 
accommodations  to  individuals  with 
disabilities,  unless  the  public 
accommodation  can  demonstrate  that 
making  the  modifications  would 
fundamentally  alter  the  natvu^  of  the 
goods,  services,  facilities,  privileges, 
advantages,  or  accommodations. 

(b)  Specialties— [l]  General.  A  public 
accommodation  may  refer  an  individual 
with  a  disability  to  another  public 
accommodation,  if  that  individual  is 
seeking,  or  requires,  treatment  or 
services  outside  of  the  referring  public 
accommodation's  area  of  specialization, 
and  if,  in  the  normal  course  of  its 
operations,  the  referring  public 


accommodation  would  make  a  similar 
referral  for  an  individual  without  a 
disability  who  seeks  or  requires  the 
same  treatment  or  services. 

(2)  Illustration — medical  specialties. 
A  health  care  provider  may  refer  an 
individual  with  a  disability  to  another 
provider,  if  that  individual  is  seeking,  or 
requires,  treatment  or  services  outside 
of  the  referring  provider's  area  of 
specialization,  and  if  the  referring 
provider  would  make  a  similar  referral 
for  an  individual  without  a  disability 
who  seeks  or  requires  the  same 
treatment  or  services.  A  physician  who 
specializes  in  treating  only  a  particular 
condition  cannot  refuse  to  treat  an 
individual  with  a  disability  for  that 
condition,  but  is  not  required  to  treat  the 
individual  for  a  different  condition. 

(c)  Service  animals — (1)  Areas  open  to 
the  general  public.  A  public 
accommodation  shall  modify  policies, 
practices,  or  procedures  to  permit  the 
use  of  a  service  animal  by  an  individual 
with  a  disability  in  any  area  open  to  the 
general  public. 

(2)  Areas  not  open  to  the  general 
public.  In  areas  not  open  to  the  general 
public,  a  public  accommodation  shall 
modify  policies,  practices,  or  procedures 
to  permit  the  use  of  a  service  animal  by 
an  individual  with  a  disability.  If  the 
modification  would  fimdamentally  alter 
the  nature  of  the  goods,  services, 
facilities,  privileges,  advantages,  or 
accommodations  offered  or  provided  by 
the  pubUc  accommodation,  or  if  the 
policies,  practices,  or  procedures  are 
necessary  for  safe  operation,  the  use  of 
a  service  animal  may  be  denied. 

(3)  Care  or  supervision  of  service 
animals.  Nothing  in  this  part  requires  a 
public  accommodation  to  supervise  or 
care  for  a  service  animal. 

936.303    Auxiliary akto and aorvica*. 

(a)  General.  A  public  accommodation 
shall  take  those  steps  that  may  be 
necessary  to  ensure  that  no  individual 
with  a  disability  is  excluded,  denied 
services,  segregated  or  otherwise 
treated  differently  than  other 
individuals  because  of  the  absence  of 
auxiliary  aids  and  services,  unless  the 
public  accommodation  can  demonstrate 
that  taking  those  steps  would 
fundamentally  alter  the  nature  of  the  . 
goods,  services,  facilities,  privileges, 
advantages,  or  accommodations  being 
offered  or  would  result  in  an  undue 
burden,  i.e.,  significant  difficulty  or 
expense. 

(b)  Examples.  The  term  "auxiliary 
aids  and  services"  includes — 

(1)  Qualified  interpreters,  notetakers, 
written  materials,  telephone  handset 
amplifiers,  assistive  listening  devices, 
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assistive  listening  systems,  telephones 
compatible  with  hearing  aids,  television 
decoders,  telecommunication  devices  for 
deaf  persons  (TDD's),  or  other  effective 
methods  of  making  orally  delivered 
materials  available  to  individuals  with 
hearing  impairments; 

(2)  Qualified  readers,  taped  texts, 
audio  recordings,  Brailled  materials, 
large  print  materials,  or  other  effective 
methods  of  making  visually  delivered 
materials  available  to  individuals  with 
visua'  impairments; 

(3)  Acquisition  or  modification  of 
equipment  or  devices;  and 

(4)  Other  similar  services  and  actions. 

(c)  Effective  communication.  A  public 
accommodation  shall  furnish 
appropriate  auxiliary  aids  and  services 
where  necessary  to  ensure  effective 
communication  with  individuals  with 
disabilities. 

(d)  Telecommunication  devices  for 
the  deaf  (TDD's).  (1)  A  public 
accommodation  that  offers  a  customer, 
client,  patient  or  participant  the 
opportunity  to  make  outgoing  telephone 
calls  on  more  than  an  incidental 
convenience  basis  shall  make  available, 
upon  request,  a  TDD  for  the  use  of  an 
individual  who  has  impaired  hearing  or 
a  communication  disorder. 

(2)  This  part  does  not  require  a  public 
accommodation  to  use  a  TDD  for 
receiving  or  making  telephone  calls 
incident  to  its  operations. 

(e)  Closed  caption  decoders.  Places  of 
lodging  that  provide  televisions  in  five 
or  more  guest  rooms  and  hospitals  that 
provide  televisions  for  patient  use  shall 
provide,  upon  request  a  means  for 
decoding  captions  for  use  by  an 
individual  with  impaired  hearing. 

(f)  Alternatives.  If  provision  of  a 
particular  auxiliary  aid  or  service  by  a 
public  accommodation  would  result  in  a 
fundamental  alteration  in  the  nature  of 
the  goods,  services,  facihties,  privileges, 
advantages,  or  accommodations  being 
offered  or  in  an  undue  burden,  i.e.. 
significant  difficulty  or  expense,  the 
public  accommodation  shall  provide  an 
alternative  auxiliary  aid  or  service,  if 
one  exists,  that  would  not  result  in  such 
an  alteration  or  such  burden  but  would 
nevertheless  ensure  that,  to  the 
maximum  extent  possible,  individuals 
with  disabilities  receive  the  goods, 
services,  facilities,  privileges, 
advantages,  or  acconunodations  offered 
by  the  public  accommodation. 

(g)  Personal  devices  and  services. 
This  section  does  not  require  a  public 
accommodation  to  provide  its 
customers,  clients,  or  participants  with 
individually  prescribed  devices,  such  as 
prescription  eyeglasses  or  hearing  aids, 
or  with  services  of  a  personal  nature 


including  assistance  in  eating,  toileting, 
or  dressing. 

9  36.304    Removal  of  barriers. 

(a)  General.  A  public  accommodation 
shall  remove  architectural  barriers  in 
existing  facilities,  including 
communication  barriers  that  are 
structural  in  nature,  where  such  removal 
is  readily  achievable,  i.e.,  easily 
accomplishable  and  able  to  be  carried 
out  without  much  difficulty  or  expense. 

(b)  Examples.  Examples  of  steps  to 
remove  barriers  include,  but  are  not 
limited  to,  the  following  actions — 

(I)  Installing  ramps; 

(2}  Making  curb  cuts  in  sidewalks  and 
entrances; 

(3)  Lowering  shelves; 

(4)  Rearranging  tables,  chairs,  vending 
machines,  display  racks,  and  other 
furniture; 

(5)  Lowering  telephones; 

(6)  Adding  raised  letter  markings  on 
elevator  control  buttons; 

(7)  Installing  flashing  alarm  lights; 

(8)  Widening  doors; 

(9)  Installing  offset  hinges  to  widen 
doorways; 

(10)  Eliminating  a  turnstile  or 
providing  an  alternative  accessible  path; 

(II)  Installing  accessible  door 
hardware; 

(12)  Installing  grab  bars  in  toilet  stalls; 

(13)  Rearranging  toilet  partitions  to 
increase  maneuvering  space; 

(14)  Insulating  lavatory  pipes; 

(15)  Installing  a  raised  toilet  seat; 

(16)  Installing  a  full-length  bathroom 
mirror; 

(17)  Lowering  the  paper  towel 
dispenser  in  a  bathroom; 

(18)  Creating  a  designated  accessible 
parking  space: 

(19)  Installing  an  accessible  paper  cup 
dispenser  at  an  existing  inaccessible 
water  fountain; 

(20)  Removing  high  pile,  low  density 
carpeting;  or 

(21)  Modifying  vehicle  hand  controls. 

(c)  Priorities.  A  public 
accommodation  shall  take  measures  to 
comply  with  the  barrier  removal 
requirements  of  this  section  in 
accordance  with  the  following  order  of 
priorities. 

(1)  First,  a  public  accommodation 
shall  take  measures  to  provide  access  to 
a  place  of  public  accommodation  from 
public  sidewalks,  parking,  or  public 
transportation.  These  measures  include, 
for  example,  installing  an  entrance 
ramp,  widening  entrances,  and 
providing  accessible  parking  spaces. 

(2)  Second,  a  public  accommodation 
shall  take  measures  to  provide  access  to 
restroom  facilities  in  places  of  public 
accommodation  where  restroom 
facilities  are  used  by  the  public  on  more 


than  an  incidental  basis.  These 
measures  include,  for  example,  removal 
of  obstructing  furniture  or  vending 
machines,  widening  of  doors, 
installation  of  ramps,  providing 
accessible  signage,  widening  of  toilet 
stalls,  and  installation  of  grab  bars.' 

(3)  Third,  a  public  accommodation 
shall  take  measures  to  provide  access  to 
those  areas  of  a  place  of  public 
accommodation  where  goods  and 
services  are  made  available  to  the 
public.  These  measures  include,  for 
example,  adjusting  the  layout  of  display 
racks,  rearranging  tables,  widening 
doors,  and  installing  ramps. 

(4)  Fourth,  a  public  accommodation 
shall  take  any  other  measures  necessary 
to  provide  access  to  the  goods,  services, 
facilities,  privileges,  advantages,  or 
accommodations  of  a  place  of  public 
accommodation. 

(d)  Relationship  to  alterations 
requirements  of  subpart  D  of  this  part. 
Measures  taken  solely  to  comply  with 
the  barrier  removal  requirements  of  this 
section  are  not  required  to  conform  to 
the  requirements  for  alterations  in 

§  §  36.402-36.406.  These  measures 
include,  for  example,  installing  a  ramp 
with  a  steeper  slope  or  widening  a 
doorway  to  a  narrower  width  than  that 
required  by  §  36.406.  No  measure  shall 
be  taken,  however,  that  poses  a 
significant  risk  to  the  health  or  safety  of 
individuals  with  disabilities  or  others. 

(e)  Portable  ramps.  Portable  ramps 
should  be  used  to  comply  with  this 
section  only  when  installation  of  a 
permanent  ramp  is  not  readily 
achievable.  In  order  to  avoid  any 
significant  risk  to  the  health  or  safety  of 
individuals  with  disabilities  or  others  in 
using  portable  ramps,  due  consideration 
shall  be  given  to  safety  features  such  as 
nonshp  surfaces,  railings,  anchoring, 
and  strength  of  materials. 

(f)  Interpretation  of  "readily 
achievable. "  (1)  Barrier  removal  is  not 
readily  achievable  if  it  would  result  in 
significant  loss  of  profit  or  significant 
loss  of  efficiency  of  operation. 

(2)  The  rearrangement  of  temporary  or 
movable  structures,  such  as  furniture, 
equipment  and  display  racks  is  not 
readily  achievable  to  the  extent  that  it 
results  in  a  significant  loss  of  selling  or 
serving  space. 

§  36.305    Alternatives  to  barrier  removal 

(a)  General.  Where  a  public 
accommodation  can  demonstrate  that 
barrier  removal  is  not  readily 
achievable,  a  public  accommodation 
shall  not  fall  to  make  its  goods,  services, 
facilities,  privileges,  advantages,  or 
accommodations  available  through 
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alternative  methods,  if  those  methods 
are  readily  achievable. 

(b)  Examples.  Examples  of 
alternatives  to  barrier  removal  include, 
but  are  not  limited  to.  the  following 
actions^ 

(1)  Providing  curb  service  or  home 
delivery: 

(2)  Retrieving  merchandise  from 
inaccessible  shelves  or  racks; 

(3)  Relocating  activities  to  accessible 
locations; 

(4)  Providing  refueling  service  at 
inaccessible  self-service  gas  stations. 

(c)  Personal  devices  and  services. 
This  section  does  not  require  a  public 
accommodation  to  provide  its 
customers,  clients,  or  participants  with 
personal  devices,  such  as  wheelchairs, 
or  services  of  a  personal  nature 
including  assistance  in  eating,  toileting, 
or  dressing. 

(d)  Multiscreen  cinemas.  If  it  is  not 
readily  achievable  to  remove  barriers  to 
provide  access  by  persons  with  mobility 
impairments  to  aU  of  the  theaters  of  a 
multiscreen  cinema,  the  cinema  shall 
establish  a  film  rotation  schedule  that 
provides  reasonable  access  for 
individuals  who  use  wheelchairs  to  all 
films.  Reasonable  notice  shall  be 
provided  to  the  public  as  to  the  location 
and  time  of  accessible  showings. 

S3CJ06    naadiy wMMmUtt and undiw 
bunlMc  Facta  •  to  ba  oonalctafacL 

In  determining  whether  an  action  is 
readily  achievable  or  would  result  in  an 
undue  burden,  factors  to  be  considered 
include — 

(a)  The  nature  and  cost  of  the  action 
needed  under  this  part; 

(b)  The  overall  Hnancial  resources  of 
the  site  or  sites  involved  in  the  action; 
the  nimiber  of  persons  employed  at  the 
site;  the  effect  on  expenses  and 
resources,  or  the  impact  otherwise  of  the 
action  upon  the  operation  of  the  site; 

(c)  The  overall  financial  resources  of 
any  parent  corporation  or  entity;  the 
overaD  size  of  the  parent  corporation  or 
entity  with  respect  to  the  number  of  its 
employees;  the  number,  type,  and 
location  of  its  facilities; 

(d)  The  type  of  operation  or 
operations  (rf  the  parent  corporation  or 
entity,  including  the  composition, 
structure,  and  functions  of  the  workforce 
of  the  parent  corporation  or  entity;  and 

(e)  The  geographic  separateness,  and 
the  administrative  or  fiscal  relationship 
of  the  site  or  sites  in  question  to  the 
parent  corporation  or  entity. 


are  designed  for.  or  facilitate  use  by. 
individuals  with  disabilities. 

(b)  A  public  accommodation  shall 
order  accessible  or  special  goods  at  the 
request  of  an  individual  with 
disabilities,  if,  in  the  normal  course  of  its 
operation,  it  makes  special  orders  on 
request  for  unstocked  goods,  and  if  the 
accessible  or  special  goods  can  be 
obtained  from  a  supplier  with  whom  the 
pubUc  accommodation  customarily  does 
business. 

(c)  Examples  of  accessible  or  special 
goods  include  items  such  as  Brailled 
versions  of  books,  books  on  audio 
cassettes,  closed-captioned  video  tapes, 
special  sizes  or  lines  of  clothing,  and 
special  foods  to  meet  particular  dietary 
needs. 


938.307   AecaaaWa  or  special  gooda. 

(a)  This  part  does  not  require  a  public 
accommodation  to  alter  its  inventory  to 
include  accessible  or  special  goods  that 


938.3M   Sealing  In  I 

(a)  Existing  facilities.  (1)  To  tiie  extent 
that  it  is  readily  achievable,  a  public 
accommodation  shall — 

(i)  Provide  a  reasonable  number  of 
wheelchair  seating  spaces  in  assembly 
areas;  and 

(ii)  Locate  the  wheelchair  seating 
spaces  so  that  they — 

(A)  Are  dispersed  throughout  the 
seating  area; 

(6]  Provide  lines  of  sight  comparable 
to  those  for  all  viewing  areas; 

(C)  Adjoin  an  accessible  route  that 
also  services  as  a  means  of  egress  in 
case  of  emergency; 

(D)  Permit  individuals  who  use 
wheelchairs  to  sit  with  family  members 
or  other  companions. 

(2)  If  removal  of  seats  is  not  readily 
achievable,  a  public  acconunodation 
shall  provide  a  portable  chair  or  other 
means  to  permit  a  family  member  or 
other  companion  to  sit  with  an 
individual  who  uses  a  wheelchair. 

(b)  New  construction  and  alterations. 
The  provision  and  location  of 
wheelchair  seating  spaces  in  newly 
constructed  or  altered  assembly  areas 
shall  be  governed  by  the  appropriate 
requirements  and  standards  for  new 
construction  and  alterations  specified  in 
subpart  D  (Sf  36.401-36.406  of  this  part). 

9  36.309    Purciiaae  of  furniture  and 
equlpmenL 

A  public  accommodation  that  makes 
available  for  use  tables,  vending 
machines,  exercise  equipment,  video 
games,  or  other  furniture  or  equipment 
at  a  place  of  public  acoMnmodation, 
direcUy  or  through  contractual  or  other 
arrangements,  shall  ensure  that  a 
reasonable  manber  of  the  items  of 
newly  purchased  furniture  or  equipment 
that  it  provides  are  accessible  to  tmd 
usable  by  individoala  with  disabilitiea. 
unless 


(a)  The  public  accommodation  can 
demonstrate  that  providing  such 
furniture  or  equipment  would 
fundamentally  alter  the  nature  of  the 
goods,  services,  facilities,  privileges, 
advantages,  or  accommodations  offered; 
or 

(b]  Providing  such  accessible  furniture 
or  equipment  is  not  readily  achievable. 

936410   Examinatlona  and  couraea. 

(a)  General.  Any  private  entity  that 
offers  examinations  or  courses  related 
to  applications,  licensing,  certification, 
or  credentialing  for  secondary  or 
postsecondary  education,  professional, 
or  trade  purposes  shall  offer  such 
examinations  or  courses  in  a  place  and 
manner  accessible  to  persons  with 
disabilities  or  offer  alternative 
accessible  arrangements  for  such 
individuals. 

(b)  Examinations.  (1)  Any  private 
entity  offering  an  examination  covered 
by  this  section  must  assure  that — 

(i)  The  examination  is  selected  and 
administered  so  as  to  best  ensure  that, 
when  the  examination  is  administered 
to  an  hidividual  with  a  disability  that 
impairs  sensory,  manual,  or  speaking 
skills,  the  examination  results 
accurately  reflect  the  individual's 
aptitude  or  achievement  level  or 
whatever  other  factor  the  examination 
purports  to  measure,  rather  than 
reflecting  the  individual's  impaired 
sensory,  manual,  or  speaking  skills 
(except  where  those  skills  are  the 
factors  that  the  examination  purports  to 
•measure): 

(ii)  An  examination  that  is  designed 
for  individuals  with  impaired  sensory, 
manual,  or  speaking  skills  is  offered  as 
often  and  in  as  timely  a  manner  as  are 
other  examinations;  and 

(iii)  The  examination  is  administered 
in  facilities  that  are  accessible  to 
individuals  with  disabilities  or 
alternative  accessible  arrangements  are 
made. 

(2)  Required  modifications  to  an 
examination  may  include  changes  in  the 
length  of  time  permitted  for  completion 
of  the  examination  and  adaptation  of 
the  manner  in  which  the  examination  is 
given. 

(3)  A  private  entity  offering  an 
examination  covered  by  this  section 
shall  provide  appropriate  auxiliary  aids 
for  persons  with  impaired  sensory, 
manual,  or  speaking  skills,  unless  that 
private  entity  can  demonstrate  that 
offering  a  particular  auxiliary  aid  would 
fundamentally  alter  the  examination  or 
would  result  iia  an  undue  burden. 
Auxiliary  aids  required  by  this  section 
may  include  taped  examinations, 
interpreters  or  other  effective  methods 
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of  making  orally  delivered  materials 
available  to  individuals  with  hearing 
impairments,  readers  for  individuals 
with  visual  impairments  or  learning 
disabilities,  and  other  similar  services 
and  actions. 

(4)  Alternative  accessible 
arrangements  may  include,  for  example, 
provision  of  an  examination  at  an 
individual's  home  with  a  proctor  if 
accessible  facilities  or  equipment  are 
unavailable.  Alternative  arrangements 
must  provide  comparable  conditions  to 
those  provided  for  nondisabled 
individuals. 

(c)  Courses.  (1)  Any  private  entity  that 
offers  a  course  covered  by  this  section 
must  make  such  modifications  to  that 
course  as  are  necessary  to  ensure  that 
the  place  and  manner  in  which  the 
course  is  given  are  accessible  to 
individuals  with  disabilities. 

(2)  Required  modincations  may 
include  changes  in  the  length  of  time 
permitted  for  the  completion  of  the 
course,  substitution  of  specific 
requirements,  or  adaptation  of  the 
manner  in  which  the  course  is 
conducted. 

(3)  A  private  entity  that  offers  a 
course  covered  by  this  section  shall 
provide  appropriate  auxiliary  aids  for 
persons  with  impaired  sensory,  manual, 
or  speaking  skills,  unless  that  person 
can  demonstrate  that  offering  a 
particular  auxiliary  aid  would 
fundamentally  alter  the  course  or  would 
result  in  an  undue  burden.  Auxiliary 
aids  required  by  this  section  may 
include  taped  texts,  interpreters  or  other 
effective  methods  of  making  orally 
delivered  materials  available  to 
individuals  with  hearing  impairments, 
readers  for  individuals  with  visual 
impairments  and  learning  disabilities, 
classroom  equipment  adapted  for  use  by 
individuals  with  manual  impairments, 
and  other  similar  services  and  actions. 

(4)  Courses  must  be  administered  in 
facilities  that  are  accessible  to 
individuals  with  disabilities  or 
alternative  accessible  arrangements 
must  be  made. 

(3)  Alternative  accessible 
arrangements  may  include,  for  example, 
provision  of  the  course  through 
videotape,  cassettes,  or  prepared  notes. 
Alternative  arrangements  must  provide 
comparable  conditions  to  those 
provided  for  nondisabled  individuals. 

9  36.31 1    Tranaportation  provided  by 
private  enUtiaa  not  primarily  engaged  In  ttie 
business  of  tranaporting  people. 

(a)  General.  (1)  A  public 
accommodation  that  provides  specified 
public  transportation  services,  but  that 
is  not  primarily  engaged  in  the  business 
of  transporting  people,  is  subject  to  the 


general  and  specific  provisions  in 
subparts  B  and  C  of  this  part  for  its 
tiansportation  operations,  except  as 
provided  in  this  section. 

(2)  Illustrations  of  public 
accommodations  that  provide 
transportation  services,  but  that  are  not 
primarily  engaged  in  the  business  of 
transporting  people,  include  hotel  and 
motel  airport  shuttie  services,  customer 
and  employee  shuttle  bus  services 
operated  by  private  companies  and 
shopping  centers,  and  shutUe  operations 
of  recreational  facilities  such  as 
stadiums,  zoos,  amusement  parks,  and 
ski  resorts. 

(b)  Barrier  removal.  A  public 
accommodation  covered  by  this  section 
shall  remove  tiansportation  barriers  in 
existing  vehicles  and  rail  passenger  cars 
used  for  transporting  individuals  (not 
including  barriers  that  can  only  be 
removed  through  the  retrofitting  of 
vehicles  or  rail  passenger  cars  by  the 
installation  of  a  hydraulic  or  other  lift) 
where  such  removal  is  readily 
achievable. 

(c)  Fixed  route  systems  (other  than 
over-the-road  buses} — (1)  Accessibility. 
Newly  purchased  or  leased  vehicles 
with  a  seating  capacity  in  excess  of  16 
passengers  (including  the  driver)  for  use 
in  fixed  route  systems,  for  which  a 
solicitation  is  made  on  or  after  August 
26, 1990,  must  be  readily  accessible  to 
and  usable  by  individuals  with 
disabihties,  including  individuals  who 
use  wheelchairs. 

(2)  Equivalent  service.  Newly 
purchased  or  leased  vehicles  with  a 
seating  capacity  of  16  passengers  or  less 
(including  the  driver)  must  be  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs,  unless  the  fixed 
route  system  is  operated  so  that,  when 
viewed  in  its  entirety,  the  system 
ensures  a  level  of  service  to  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs,  equivalent  to  the 
level  of  service  provided  to  individuals 
without  disabilities. 

(d)  Demand  responsive  systems  (other 
than  over-the-road  buses) — (1) 
Operation  of  system.  A  public 
accommodation  covered  by  this  section 
that  operates  a  demand  responsive 
tiansportation  system  shall  operate  this 
system  so  that,  when  viewed  in  its 
entirety,  this  system  ensures  a  level  of 
service  to  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  equivalent  to  the  level  of 
service  provided  to  individuals  without 
disabilities. 

(2)  Vehicles.  Newly  purchased  or 
leased  vehicles  with  a  seating  capacity 
in  excess  of  16  passengers  (including  the 
driver)  for  use  in  demand  responsive 


systems,  for  which  a  solicitation  is  made 
on  or  after  August  26, 1990,  must  be 
readily  accessible  to  and  usable  by 
individuals  with  disabilities  (including 
individuals  who  use  wheelchairs)  unless 
the  public  accommodation  can 
demonstrate  that  the  system,  when 
viewed  in  its  entirety,  provides  a  level  of 
service  to  individuals  with  disabilities 
equivalent  to  that  provided  to 
individuals  without  disabilities. 

(e)  Over-the-road  buses.  If  a  public 
accommodation  covered  by  this  section 
uses  over-the-road  buses  in  its 
tiansportation  system,  the  buses  must 
meet  all  vehicle  and  system 
requirements  contained  in  the 
regulations  of  the  Department  of 
Transportation  issued  pursuant  to 
section  306  of  the  Act. 

(f)  Applicable  standards.  The 
requirements  for  "private  entities  not 
primarily  engaged  in  the  business  of 
transporting  people"  issued  by  the 
Department  of  Transportation  pursuant 
to  section  306  of  tiie  Act  (49  CFR  part  37) 
shall  apply  to  vehicles  and  systems 
covered  by  this  section. 

9  36.312-36.400    [Reservedl 

Subpart  D— New  Construction  and 
Alterations 

9  36.401    New  construction. 

(a)  General.  (1)  Except  as  provided  in 
paragraphs  (c)  and  (d)  of  this  section, 
any  public  accommodation  or  other 
private  entity  responsible  for  design  and 
construction  of  a  place  of  public 
accommodation  or  commercial  facility 
designed  and  constructed  for  first 
occupancy  after  January  26, 1993,  shall 
ensure  that  the  facility  is  designed  and 
constructed  to  be  readily  accessible  to 
and  usable  by  individuals  with 
disabilities. 

OPTION  ONE  FOR  PARAGRAPH  (a)(2) 

(2)  For  purposes  of  this  section,  a 
facility  is  designed  and  constructed  for 
first  occupancy  after  January  26, 1993, 
only— 

(i)  If  the  last  application  for  a  building 
permit  or  permit  extension  for  the 
facility  is  received,  and  certified  to  be 
complete,  by  a  State.  County,  or  local 
government  after  January  26, 1992,  and 

(ii)  If  the  first  certificate  of  occupancy 
for  the  facility  is  issued  after  January  26, 
1993. 

OPTION  TWO  FOR  PARAGRAPH 

(a)(2) 

(2)  For  purposes  of  this  section,  a 
facility  is  designed  and  constructed  for 
first  occupancy  after  January  26, 1993. 
only — 
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(i)  If  the  laat  application  for  a  building 
permit  or  permit  extension  for  the 
facility  is  received,  and  certified  to  be 
complete,  by  a  State,  County,  or  local 
govemiDent  after  July  28, 1900;  and 

(ii)  If  the  first  certificate  of  occupancy 
for  the  facility  is  issued  after  January  28, 
1993. 

(b)  Areas  used  only  by  employees  as 
work  stations.  (1)  In  order  to  meet  the 
requirements  of  this  section,  the  public 
accommodation  or  other  private  entity 
responsible  for  design  and  construction 
shall  ensure  that  areas  that  may  be  used 
by  employees  with  disabilities  are 
designed  and  constructed  so  that 
individuals  with  disabilities  can 
approach,  enter,  and  exit  the  areas. 

(2)  This  paragraph  does  not  require 
that  all  individual  workstations  be 
constructed  or  equipped  (for  example, 
with  coimters  or  shelves]  to  be 
accessible. 

(3)  The  public  accommodation  or 
other  private  entity  responsible  for 
design  and  construction  shall  give 
consideration  to  placing  fixtures  and 
equipment  at  a  convenient  height  for 
accessibility  when  cftese  fixtures  and 
equipment  are  used  by  both  employees 
and  the  general  public 

(4)  For  fixtures  and  equipment  that 
will  be  used  only  by  employees,  the 
public  accommodation  or  other  private 
entity  responsible  for  design  and 
construction  shall  give  consideration  to 
the  purchase  and  installation  of 
commercially  available  fixtures  and 
equipment  that  are  adjustable  so  that 
futiu^  attempts  to  make  reasonable 
accommodations  to  employees  who  will 
use  the  facility  will  not  pose  undue 
hardships. 

(5)  The  requirements  set  forth  in  this 
^paragraph  do  not  obviate  or  limit  in  any 

way  the  requirement  that  other  areas, 
besides  those  used  only  by  employees 
as  work  stations,  be  accessible.  For 
example,  public  use  and  common  use 
areas  must  be  accessible  to  the  extent 
specified  by  the  standards  in  J  36.406. 
Areas  intended  for  general  use  by 
employees  but  not  by  the  public  (e.g., 
restrooms:  employee  lounges;  employee 
cafeterias,  gyms,  and  health  facilities) 
must  be  accessible. 

(c)  Exception  for  structural 
impracticability.  (1)  A  public 
accommodation  or  other  private  entity  is 
not  required  to  meet  fully  the 
requirements  of  this  section  where  that 
public  accommodation  or  other  private 
entity  can  demonstrate  that  it  is 
structurally  impracticable  to  do  so.  FuD 
compliance  v.ill  be  considered 
structurally  impracticable  only  in  those 
rare  circimnstances  when  the  unique 
characteristics  of  terrain  prevent  the 
incorporation  of  accessibility  features. 


(2)  If  full  compliance  with  this  section 
would  be  structurally  impracticable,  the 
public  accommodation  or  other  private 
entity  shall  comply  with  the 
requirements  of  this  section  to  the 
extent  that  it  is  not  structurally 
impracticable.  In  that  case,  any  portion 
of  the  facility  that  can  be  made 
accessible  shall  be  made  accessible  to 
the  extent  that  it  is  not  structurally 
impracticable. 

(3)  If  providing  accessibility  in 
conformance  with  this  section  to 
individuals  with  certain  disabilities  [e-g., 
those  who  use  wheelchairs]  would  be 
structurally  impracticable,  the  public 
accommodation  or  other  private  entity 
shall  nonetheless  ensure  that  the  facility 
is  accessible  to  persons  with  other  types 
of  disabilities  (e.g.,  those  who  use 
crutches  or  who  have  sight,  hearing,  or 
mental  impairments). 

(d)  Elevator  exemption.  (1)  This 
section  does  not  require  the  installation 
of  an  elevator  in  a  facility  that  is  less 
than  three  stories  or  has  less  than  3000 
square  feet  per  story,  except  with 
respect  to  any  facility  that  houses  one  or 
more  of  the  following: 

(i)  A  shopping  center  or  shopping 
mall,  or  a  professional  office  of  a  health 
care  provider.  In  such  a  facility,  any 
area  housing  a  sales  or  rental 
establishment  or  a  professional  ofilce  of 
a  health  care  provider  must  be  on  an 
accessible  ground  floor  or  on  a  floor 
served  by  an  elevator. 

(ii)  A  terminal,  depot,  or  other  station 
used  for  specified  public  transportatioa 
or  an  airport  passenger  terminal.  Such  a 
facility  is  not  eligible  for  the  elevator 
exemption  set  forth  in  this  paragraph. 

(2)  The  elevator  exemption  set  forth  m 
this  paragraph  does  not  obviate  or  limit 
in  any  way  the  obligation  to  comply 
with  the  other  accessibility  requirements 
established  in  paragraph  (a)  of  this 
section.  For  example,  in  a  facility  that 
houses  a  shopping  center  or  shopping 
mall,  or  a  professional  office  of  a  health 
care  provider,  the  floors  above  or  below 
the  accessible  ground  floor  that  do  not 
house  sales  or  rental  establishments  or  a 
professional  office  of  a  health  care 
provider  must  meet  the  requirements  of 
this  section  but  for  the  elevator. 

(3)  If  a  building  is  subject  to  the 
elevator  exemption  set  forth  in  this 
paragraph,  but  the  building  nonetheless 
has  an  elevator  or  will  be  designed  and 
constructed  with  an  elevator,  that 
elevator  shall  meet  the  requirements  of 
this  section. 

838.402   AllarMons. 

(a)  General.  (1]  Any  alteration  lo  a 
place  of  public  accommodation  or  a 
commercial  facility,  after  January  28. 
1992,  shall  be  made  so  as  to  ensure  that. 


to  the  maximum  extent  feasible,  the 
altered  portions  of  the  facility  are 
readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including  ■ 
individuals  who  use  wheelchairs. 

(2)  An  alteration  is  deemed  to  be 
undertaken  after  January  28, 1902,  if  the 
physical  alteration  of  the  property  is  in 
progress  after  that  date. 

(b)  Affecting  usability.  For  the 
purposes  of  this  part  an  alteration  is  a  - 
change  to  a  place  of  public 
accommodation  or  a  commercial  facility 
that  affects  or  could  affect  the  usability 
of  the  facility  or  any  part  of  the  facility. 

(1)  Changes  that  affect  usability 
include,  but  are  not  limited  to. 
remodeling,  renovation,  rehabilitation, 
reconstruction,  historic  restoration, 
changes  or  rearrangement  in  structural 
parts  or  elements,  and  extraordinary 
repairs.  Examples  of  alterations  that 
must  comply  with  the  standards 
established  by  i  36.406  include: 

(i)  Replacing  a  floor,  or  installing  a 
new  floon 

(ii)  Relocating  an  electrical  outlet; 

(iii)  Installing  or  replacing  faucet 
controls: 

(iv)  Relocating  a  furnace  or  replacing 
a  beating  system  in  a  manner  that 
requires  changes  to  other  elements  of 
the  facility;  and 

(v)  Replacing  door  hardware,  such  as 
door  handles  or  hinges. 

(2)  Changes  that  do  not  affect 
usability  include:  normal  maintenance, 
reroofing,  painting,  wallpapering, 
asbestos  removal,  or  changes  to 
mechanical  systems.  Examples  of 
specific  changes  that  are  not  alterations 
include,  but  are  not  limited  to: 

(i)  Replacing  an  accessible  floor 
surface,  e.g.,  carpet  or  linoleum,  with  a 
similar  accessible  floor  covering; 

(ii)  Replacing  an  electrical  outiet 
without  changing  its  location; 

(iii)  Replacing  faucet  washers; 

(iv)  Replacing  a  furnace  with  a  similar 
furnace  in  the  same  location;  and 

(v)  Cosmetic  changes  such  as 
repairing  plaster,  painting,  or 
wallpapering. 

(c)  To  the  maximum  extent  feasible. 
The  phrase  "to  the  maximum  extent 
feasible,"  as  used  in  this  section,  applies 
to  the  occasional  case  where  the  nature 
of  an  existing  facility  makes  it 
impossible  to  comply  fully  with 
applicable  accessibility  standards 
through  a  planned  alteration.  In  these 
circumstances,  the  alteration  shall 
provide  the  maximum  physical 
accessibility  feasible.  Any  altered 
features  of  the  facility  or  portion  of  the 
facility  that  can  be  made  accessible 
shall  be  made  accessible.  If  providing 
fccessibility  in  conformance  with  this    . 
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section  to  individuals  with  certain 
disabilities  (e.g..  those  who  use 
wheelchairs)  would  not  be  feasible,  the 
facility  shall  be  made  accessible  to 
persons  with  other  types  of  disabilities 
(e.g.,  those  who  use  crutches,  those  who 
have  impaired  vision  or  hearing,  or 
those  who  have  other  impairments). 

{38.403   AlterattonKPalhoftravtL 

(a)  General.  An  alteration  that  affects 
or  could  affect  the  usability  of  or  access 
to  an  area  of  a  facility  that  contains  a 
primary  function  shall  be  made  so  as  to 
ensure  that,  to  the  maximum  extent 
feasible,  the  path  of  bvvel  to  the  altered 

.  area  and  the  restrooms,  telephones,  and 
drinking  fountains  serving  the  altered 
area,  are  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  unless  the  cost  and  scope 
of  such  alterations  is  disproportionate  to 
the  cost  of  the  overall  alteration. 

(b)  Primary  function.— {\)  General  A 
"primary  function"  is  a  major  activity 
for  which  the  facility  is  intended.  Areas 
that  contain  a  primary  function,  include 
but  are  not  limited  to,  the  customer 
services  lobby  of  a  bank,  the  dining  area 
of  a  cafeteria,  the  meeting  rooms  in  a 
conference  center,  as  well  as  offices  and 
other  work  areas  in  which  the  activities 
of  Uie  public  accommodation  or  other 
private  entity  using  the  facility  are 
carried  out 

(2)  Exclusion.  Mechanical  rooms, 
boiler  rooms,  supply  storage  rooms, 
employee  lounges  or  locker  rooms, 
janitorial  closets,  entrances,  and 
restrooms  are  not  areas  containhig  a 
primary  function. 

(c)  Usability  of  or  access  to  an  area 
containing  a  primary  function. 
Alterations  that  affect  the  usability  of  or 
access  to  an  area  containing  a  primary 
function  include,  but  are  not  limited  to— 

(1)  Remodeling  merdiandise  display 
areas  or  employee  work  areas  in  a 
department  store; 

(2)  Replacing  an  inaccessible  floor 
surface  in  the  customer  service  or 
employee  work  areas  of  a  bank; 

(3)  Redesigning  the  assembly  line  area 
of  a  factory;  or 

(4)  Installing  a  computer  center  in  an 
accounting  firm. 

(d)  Hith  of  travel.  (1)  A  "path  of 
travel"  includes  a  continuous, 
unobstructed  way  of  pedestrian  passage 
by  means  of  which  the  altered  area  may 
be  approached,  entered,  and  exited,  and 
whicli  connects  the  altered  area  with  an 
exterior  approach  (including  sidewalks, 
streets,  and  parking  areas),  an  enti-ance 
to  the  facility,  and  other  parts  of  the 
facility. 

(2)  An  accessible  path  of  travel  may 
consist  of  walks  and  sidewalks,  curb 


ramps  and  other  interior  or  exterior 
pedestrian  ramps;  clear  floor  paths 
throu^  lobbies,  corridors,  rooms,  and 
other  improved  areas;  paridng  access 
aisles;  elevators  and  lifts;  or  a 
combination  of  these  elements. 

(3)  For  the  purposes  of  this  part,  the 
term  "path  of  travel"  also  includes  the 
restrooms,  telephones,  and  drinking 
fountains  serving  the  altered  area. 

OPTION  ONE  FOR  PARAGRAPH  (e)(1) 

(e)  Disproportionality.  (1)  Alterations 
made  to  provide  an  accessible  path  of 
travel  to  the  altered  area,  will  be 
presumed  to  be  disproportionate  to  the 
overall  alteration  when  the  cost  exceeds 
10%  of  the  cost  of  the  alteration  to  the 
primary  function  area. 

OPTION  TWO  FOR  PARAGRAPH 

(e)(1) 

(e)  Disproportionality.  (1)  Alterations 
made  to  provide  an  accessible  path  of 
travel  to  the  altered  area,  will  be 
presumed  to  be  disproportionate  to  the 
overall  alteration  when  the  cost  exceeds 
20%  of  the  cost  of  the  alteration  to  the 
primary  function  area. 

OPTION  THREE  FOR  PARAGRAPH 

(e)(1) 

(e)  Disproportionality.  {\)  Alterations 
made  to  provide  an  accessible  path  of 
travel  to  the  altered  area,  will  be 
presumed  to  be  disproportionate  to  the 
overall  alteration  when  the  cost  exceeds 
30%  of  the  cost  of  the  alteration  to  the 
primary  function  area. 

(2)  Costs  that  may  be  counted  as 
expenditures  required  to  provide  an 
accessible  path  of  travel  may  include: 

(i)  Costs  associated  with  providing  an 
accessible  entrance  and  an  accessible 
route  to  the  altered  area,  for  example, 
the  cost  of  widening  doorways  or 
installing  ramps; 

(ii)  Costs  associated  with  making 
restrooms  accessible,  such  as  installing 
grab  bars,  enlarging  toilet  stalls, 
insulating  pipes,  or  installing  accessible 
faucet  controls; 

(iii)  Costs  associated  with  providing 
accessible  telephones,  such  as 
relocating  the  telephone  to  an  accessible 
height  installing  amplification  devices, 
or  installing  a  telecommunications 
display  device  (TDD); 

(iv)  Costs  associated  with  relocating 
an  inaccessible  drinking  fountain. 

(f)  Duty  to  provide  accessible  features 
in  the  event  of  disproportionality.  (1) 
When  the  cost  of  alterations  necessary 
to  make  the  path  of  travel  to  the  altered 
area  fully  accessible  is  disproportionate 
to  the  cost  of  the  overall  alteration,  then 
the  path  of  travel  shall  be  made 
accessible  to  the  maximum  extent 
feasible. 


(2)  In  choosing  whidi  accessible 
elements  to  provide,  priority  should  bt 
given  to  those  elements  that  will  providt 
the  greatest  access,  in  the  following 
order 

(i)  An  accessible  entrance: 

(ii)  An  accessible  route  to  the  altered 
area; 

(iii)  At  least  one  accessible  restroora 
for  each  sex  or  a  single  unisex  restroora; 

(iv)  Accessible  telephones: 

(v)  Accessible  drinking  fountains;  and 

(vi)  When  possible,  additional 
accessible  elements  such  as  parking, 
storage,  and  alarms. 

(g)  Series  of  smaller  alterations.  (1) 
The  obligation  to  provide  an  accessible 
path  of  travel  may  not  be  evaded  by 
performing  a  series  of  small  alterations 
to  the  area  served  by  a  single  path  of 
travel  if  those  alterations  could  have 
been  performed  as  a  single  undertaking. 

(2)(i)  If  an  area  containing  a  primary 
function  has  been  altered  without 
providing  an  accessible  path  of  travel  to 
that  area,  and  subsequent  alterations  of 
that  area,  or  a  different  area  on  the 
same  path  of  travel,  are  undertaken 
within  three  years  of  the  original 
alteration,  the  total  cost  of  alterations  to 
the  primary  function  areas  on  that  path 
of  travel  during  the  preceding  three  year 
period  shall  be  considered  tit 
determining  whether  the  cost  of  making 
that  path  of  travel  accessible  is 
disproportionate. 

(ii)  For  the  first  three  years  after 
January  28, 1992,  only  alterations 
undertaken  between  the  effective  date 
and  the  date  of -the  alteration  at  issue 
shall  be  considered  in  determining  if  the 
cost  of  providing  accessible  features  is 
disproportionate  to  the  overall  cost  of 
the  alterations. 

§38.404   AlffatlonK  Bevalof  exemptlow. 

(a)  This  section  does  not  require  the 
installation  of  an  elevator  in  an  altered 
facility  that  is  less  than  three  stories  or 
has  less  than  3,000  square  feet  per  story, 
except  with  respect  to  any  facility  that 
houses  a  shopping  center,  a  shopping 
mall  the  professional  office  of  a  health 
care  provider,  a  terminal,  depot  or  other 
station  used  for  specified  public 
transportation,  or  an  airport  passenger 
terminal. 

(b)  The  exemption  provided  in 
paragraph  (a)  of  this  section  does  not 
obviate  or  limit  in  any  way  the 
obligation  to  comply  with  the  other 
accessibility  requirements  established  in 
this  subpart  For  example,  alterations  to 
floors  above  or  below  the  accessible 
ground  floor  must  be  accessible 
regardless  of  whether  the  altered  facility 
has  an  elevator. 
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(a)  In  making  alterations  to  facilities 
that  are  subject  to  Federal,  State,  or 
local  statutes  requiring  historic 
preservation  of  the  facility,  priority  shall 
be  given  to  methods  that  provide 
physical  access  to  individuals  with 
disabiliUes. 

(b)  If  it  is  not  possible  to  provide 
physical  access  to  a  historic  property 
that  is  a  place  of  public  accommodation 
without  substantially  impairing  the 
historic  features  of  the  facility, 
alternative  methods  of  accessibility 
shall  be  provided  pursuant  to  the 
requirements  of  subpart  C  of  this  part 

i  3S.40S   Standards  fOf  new  oonstnidlon 


(a)  New  construction  and  alterations 
subject  to  this  part  shall  comply  with  the 
standards  for  accessible  design 
published  as  Appendix  A  to  M»  part 

ADD  PARAGRAPH  (b)  IF  OPTION 
TWO  FOR  PARAGRAPH  (a)(2)  OF 
SSMtllS  ADOPTED. 

(b]  A  facility  subject  to  this  section, 
and  for  which  construction  is  authorized 
by  a  valid  and  appropriate  State  or  local 
building  permit  obtained  before 
(INSERT  DATE  ON  WHICH  THE  RNAL 
REGULATION  IS  PUBLISHED  IN  THE 
FEDERAL  REGISTER],  and  for  which 
the  construction  begins  within  one  year 
of  the  receipt  of  the  permit  and  is 
completed  under  the  terms  of  such 
permit  shall  be  deemed  to  satisfy  the 
requirements  of  this  section  if  the 
facility  was  constructed  in  compliance 
with  the  Uniform  Federal  Accessibility 
Standards  (Appendix  A  to  41  CFR  part 
101-19.  subpart  101-19.6)  in  effect  at  the 
time  the  building  permit  was  issued. 

H3e.407    36J00[nasarvsdl 

Subpart  E— Enforcement 

138.901    PrIvMesuits. 

(a)  General.  Any  person  who  is  being 
subjected  to  discrimination  on  the  basis 
of  disability  in  violation  of  the  Act  or 
this  part  or  who  has  reasonable  grounds 
for  believing  that  such  person  is  about  to 
be  subjected  to  discrimination  in 
violation  of  section  303  of  the  Act  or 
subpart  D  of  this  part  may  institute  a 
civil  action  for  preventive  relief, 
including  an  application  for  a  permanent 
or  temporary  injunction,  restraining 
order,  or  other  order.  Upon  timely 
application,  the  court  may,  in  its 
discretion,  permit  the  Attorney  General 
to  intervene  in  the  civil  action  if  the 
Attorney  General  or  his  or  her  designee 
certiRes  that  the  case  is  of  general 
public  importance.  Nothing  in  this 
section  shall  require  a  person  with  a 
disability  to  engage  in  a  futile  gesture  if 


the  person  has  actual  notice  that  a 
person  or  organization  covered  by  title 
in  of  the  Act  or  this  part  does  not  intend 
to  comply  with  its  provisions. 

(b)  Injunctive  relief.  In  the  case  of 
violations  of  |  36.304, 1 3&401.  and 
I  36.402  of  this  pari  injunctive  relief 
shall  include  an  order  to  alter  facilities 
to  make  such  facilities  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  to  the  extent  required 
by  the  Act  or  this  part  Where 
appropriate,  injunctive  relief  shall  also 
include  requiring  the  provision  of  an 
auxiliary  aid  or  service,  modification  of 
a  policy,  or  provision  of  alternative 
methods,  to  the  extent  required  by  the 
Act  or  this  part 

^>.am    mtmKWmUmtm  enrorcenwin. 

(a)  The  Attorney  General  shall 
investigate  alleged  violations  of  the  Act 
or  this  part  and  shall  undertake  periodic 
reviews  of  compliance  of  public 
accommodations  or  other  private 
entities  covered  by  this  part 

(b)  Any  individual  who  believes  that 
he  or  she  or  a  specific  class  of  persons 
has  been  subjected  to  discrimination 
prohibited  by  the  Act  or  this  part  may 
request  the  Department  to  institute  an 
investigation. 

t3e.S03    Suit  by  the  Attorney  QeneraL 

The  Attorney  General  or  his  or  her 
designee  may  commence  a  civil  action 
in  any  appropriate  United  States  district 
court  if  the  Attorney  General  or  his  or 
her  designee  has  reasonable  cause  to 
believe  that — 

(a)  Any  person  or  group  of  persons  is 
engaged  in  a  pattern  or  practice  of 
discrimination  in  violation  of  the  Act  or 
this  part  or 

(b)  Any  person  or  group  of  persons 
has  been  discriminated  against  in 
violation  of  the  Act  or  this  part  and  the 
discrimination  raises  an  issue  of  general 
public  importance. 

§  38.804    RcHef. 

(a)  Authority  of  court  In  a  civil  action 
under  section  36.503,  the  court — 

(1)  May  grant  any  equitable  relief  that 
such  court  considers  to  be  appropriate, 
including,  to  the  extent  required  by  the 
Act  or  this  part — 

(i]  Granting  temporary,  preliminary,  or 
permanent  relief; 

(ii)  Providing  an  auxiliary  aid  or 
service,  modification  of  policy,  practice, 
or  procedure,  or  alternative  method:  and 

(iii)  Making  facilities  readily 
accessible  to  and  usable  by  individuals 
%vith  disabilities; 

(2)  May  award  other  relief  as  the  court 
considers  to  be  appropriate,  including 
monetary  damages  to  persons  aggrieved 


when  requested  by  the  Attorney 
General  or  his  or  her  designee;  and 

(3)  May.  to  vindicate  the  public 
interest  assess  a  civil  penalty  against 
the  entity  in  an  amount— 

(i)  Not  exceeding  $50,000  for  a  first 
violation;  and 

(ii)  Not  exceeding  $100,CC0  for  any 
subsequent  violation. 

(b)  Single  violation.  For  purposes  of 
paragraph  (a)(3)  of  this  section,  in 
determining  whether  a  first  or 
subsequent  violation  has  occurred,  a 
determination  in  a  single  action,  by  . 
Judgment  or  setUement  that  the  covered 
entity  has  engaged  in  more  than  one 
discriminatory  act  shall  be  counted  as  a 
single  violation. 

(c)  Punitive  damages.  For  purposes.of 
paragraph  (a)(2)  of  ^is  section,  the 
terms  "monetary  damages"  and  "such 
other  relief  do  not  include  punitive 
damages. 

(d)  Judicial  consideration.  In  a  civil 
action  under  |  36.503,  the  court  when 
considering  what  amount  of  civil 
penalty,  if  any,  is  appropriate,  shall  give 
consideration  to  any  good  faith  effort  or 
attempt  to  comply  with  this  part  by  the 
entity.  In  evaluating  good  faith,  the  court 
shall  consider,  among  other  factors  it 
deems  relevant  whether  the  entity  could 
have  reasonably  anticipated  the  need 
for  an  appropriate  type  of  auxiliary  aid 
needed  to  accommodate  the  unique 
needs  of  a  particular  individual  with  a 
disability. 

S  38.S0S    Attorneys  feec 

In  any  action  or  administrative 
proceeding  commenced  pursuant  to  the 
Act  or  this  part  the  court  or  agency,  in 
its  discretion,  may  allow  the  prevaiUng 
party,  other  than  the  United  States,  a 
reasonable  attorney's  fee,  including 
litigation  expenses,  and  costs,  and  the 
United  States  shall  be  liable  for  the 
foregoing  the  same  as  a  private 
individual. 

838.508   AHematlv  means  Of  dtopuf  - 
resolution. 

Where  appropriate  and  to  the  extent 
authorized  by  law,  the  use  of  alternative 
means  of  dispute  resolution,  including 
settiement  negotiations,  conciliation, 
facilitation,  mediation,  factfinding, 
minitrials,  and  arbitration,  is  encouraged 
to  resolve  disputes  arising  imder  the  Act 
and  this  part 

838J07   Effect  of  unavaiabnty  Of 
technieali 


A  public  accommodation  or  other 
private  entity  shall  not  be  excused  from 
compliance  with  the  requirements  of  (his 
part  because  of  any  failure  to  receive 
technical  assistance,  including  any     - 
failure  in  the  development  or 
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dissemination  of  any  technical 
assistance  manual  authorized  by  the 
Act 

138.908   Effective  date. 

(a)  General.  Except  as  otherwise 
provided  in  this  section  and  in  this  part 
this  part  shall  become  effective  on 
January  26. 1992. 

(b)  Civil  actions.  Except  with  respect 
to  new  construction  and  alterations,  no 
civil  action  shall  be  brought  for  a 
violation  of  this  part  that  occurs — 

(1)  Before  July  26, 1992,  against 
businesses  with  25  or  fewer  employees 
and  gross  receipts  of  $1,000,000  or  less. 

(2)  Before  January  20, 1993,  against 
businesses  with  10  or  fewer  employees 
and  gross  receipts  of  $500,000  or  less. 

(c)  Transportation  services  provided 
by  private  entities  not  primarily 
engaged  in  the  business  of  transporting 
people.  Newly  purchased  or  leased 
vehicles  (other  than  over-the-road 
buses)  required  to  be  accessible  by 

(  36.311  must  be  readily  accessible  to 
and  usable  by  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs,  if  the  solicitation  for 
the  vehicle  is  made  on  or  after  August 
26, 199a 

8S  38.508-38.800      [Reeerved] 

Sutipart  F-Certiflcation  of  State  Laws 
or  Local  BuHdlng  Codes 

838.801    DefMUons. 

For  purposes  of  this  subpart — 

Assistant  Attorney  General  means  the 
Assistant  Attorney  General  for  Civil 
Rights  or  his  or  her  designee. 

Certification  of  equivalency  means  a 
final  certification  that  a  code  meets  or 
exceeds  the  minimum  requirements  of 
tide  III  of  the  Act  for  accessibility  and 
usability  of  facilities  covered  by  that 
tide. 

Code  means  a  State  law  or  local 
building  code  or  similar  ordinance  that 
establishes  accessibility  requirements. 

Preliminary  determination  of 
equivalency  means  a  preliminary 
determination  that  a  code  appears  to 
meet  or  exceed  the  minimum 
requirements  of  titie  in  of  the  Act  for 
accessibility  and  usabihty  of  facilities 
covered  by  that  tide. 

Submitting  official  means  the  State  or 
local  official  who — 

(1)  Has  principal  responsibility  for 
administration  of  a  code;  and 

(2)  Piles  a  request  for  certification 
under  this  subpart. 

838.602    Oeneralnile. 

On  the  application  of  a  State  or  local 
government  the  Assistant  Attorney 
General  may  certify  that  a  code  meets  or 
exceeds  the  minimum  requirements  of 


the  Act  for  the  accessibilify  and 
usabilify  of  places  of  pubHc 
accommodation  and  commercial 
facilities  imder  this  part  by  issuing  a 
certification  of  equivalency.  At  any 
enforcement  proceeding  under  titie  III  of 
the  Act  such  certification  shall  be 
rebuttable  evidence  that  such  State  law 
or  local  ordinance  does  meet  or  exceed 
the  minimum  requirements  of  tide  in. 

838.603    Filing  a  request  for  cftlllcaMon. 

(a)  A  submitting  official  may  file  a 
request  for  certification  of  a  code  under 
this  subpart 

(b)  The  submitting  official  shall 
include  the  following  materials  and 
information  in  support  of  the  request: 

(1)  The  text  of  the  jurisdiction's  code; 
any  standard,  regulation,  code,  or  other 
document  incorporated  by  reference  or 
otherwise  referenced  in  the  code:  the 
law  creating  and  empowering  the 
agency;  and  any  formal  opinions  of  the 
State  Attorney  General  or  the  chief  legal 
officer  of  the  jiuisdiction  that  pertain  to 
the  code;' 

(2)  Any  model  code  or  statute  on 
which  the  pertinent  code  is  based,  and 
an  explanation  of  any  differences 
between  the  model  and  the  pertinent    - 
code;  and 

(3)  Any  additional  information  that 
the  submitting  official  may  wish  to  be 
considered. 

(c)  The  submitting  official  shall  file 
the  original  and  one  copy  of  the  request 
and  of  supporting  materials  with  the 
Assistant  Attorney  General.  The 
submitting  official  shall  clearly  label  the 
request  as  a  "request  for  certification" 
of  a  code.  A  copy  of  the  request  and 
supporting  materials  will  be  available 
for  public  examination  and  copying  at 
the  offices  of  the  Assistant  Attorney 
General  in  Washington,  DC  The 
submitting  official  shall  ensure  that 
copies  of  the  request  and  supporting 
materials  are  available  for  public 
examination  and  copying  at  the  office  of 
the  State  or  local  agency  charged  with 
administration  and  enforcement  of  the 
code.  The  submitting  official  shall 
ensure  that  adequate  public  notice  of  the 
request  for  certification  and  of  the 
location  at  which  the  request  and 
materials  can  be  inspected  is  published 
within  the  relevant  jurisdiction. 

(d)  Upon  receipt  of  a  request  for 
certification,  the  Assistant  Attorney 
General  may  request  further  information 
that  he  or  she  considers  relevant  to  the 
determinations  required  to  be  made 
under  this  subpart. 

8  38.804    Preliininary  delMiiilnaliofi. 

After  consultation  with  the 
Architectural  and  Transportation 
Barriers  Compliance  Board,  the 


Assistant  Attorney  General  shall  make 
a  preliminary  determination  of 
equivalency  or  a  preliminary 
determination  to  deny  certification. 

838J0S    Procedure  foSowIno  prsOminary 
u«Mf  iiNiMiDan  OT  equivaNncy. 

(a)  If  the  \ssi8tant  Attorney  General 
makes  a  preliminary  determination  of 
equivalency  under  {  36.604,  he  or  she 
shall  inform  the  submitting  official,  in 
writing,  of  that  preliminary 
determination.  The  Assistant  Attorney 
General  shall  also^ 

(1)  Publish  a  notice  in  the  Federal 
Register  that  advises  the  public  of  the 
preliminary  determination  of 
equivalency  with  respect  to  the 
particular  code,  and  invite  interested 
persons  and  organizations,  including 
individuals  wi^  disabilities,  during  a 
period  of  at  least  30  days  following 
publication  of  the  notice,  to  file  written 
comments  relevant  to  whether  a  final 
certification  of  equivalency  should  be 
issued; 

(2)  After  considering  the  information 
received  in  response  to  the  notice 
described  in  paragraph  (a)  of  this 
section,  and  after  publishing  a  separate 
notice  in  the  Federal  Register,  hold  an 
informal  hearing  in  Washington.  E)C,  at 
which  interested  persons,  including 
individuals  with  disabilities,  are 
provided  an  opportunify  to  express  their 
views  with  respect  to  the  preliminary 
determination  of  equivalency;  and 

(3)  Provide  an  opportunity  for  the 
submitting  official  to  submit  written  or  - 
oral  information  to  the  Assistant 
Attorney  General  within  30  days  after 
the  close  of  the  hearing. 

(b)  The  Assistant  Attorney  General, 
after  consultation  with  the  Architectural 
and  Transportation  Barriers  Compliance 
Board,  and  consideration  of  the 
materials  and  information  submitted 
pursuant  to  this  section  and  8  36.603, 
shall  issue  either  a  certification  of 
equivalency  or  a  final  determination  to 
deny  the  request  for  certification.  He  or 
she  shall  publish  notice  of  the 
certification  of  equivalency  or  denial  of 
certification  in  the  Federal  Register. 

8  38.608    Procedure  f oHowIng  preliminary 
denial  of  certification. 

(a)  If  the  Assistant  Attorney  General 
makes  a  preliminary  determination  to 
deny  certification  of  a  code  under 

8  36.604,  he  or  she  shall  notify  the 
submitting  official  of  the  determination. 
The  notification  may  include 
specification  of  the  manner  in  which  the 
code  could  be  amended  in  order  to 
qualify  for  certification. 

(b)  The  Assistant  Attorney  General 
shall  allow  the  submitting  official  not 
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leM  than  15  day*  to  submit  data,  views, 
and  arguments  in  opposition  to  the 
oreliminaiy  determination  to  deny 
certification.  If  the  submitting  official 
does  not  submit  materials,  the  Assistant 
Attorney  General  shall  not  be  required 
to  take  any  further  action.  If  the 
submitting  official  submits  materials,  the 
Assistant  Attorney  General  shall 
evaluate  those  materials  and  any  other 
relevant  information.  After  evaluation  of 
any  newly  submitted  materials,  the 
Assistant  Attorney  General  shall  make 
either  a  final  denial  of  certification  or  a 
preliminary  determination  of 
equivalency. 

936J07    EftoetofcwIMcattoa 

(a)  (1)  A  certification  shall  be 
considered  a  certification  of  equivalency 
only  with  respect  to  those  features  or 
elements  that  are  both  covered  by  the 
certified  code  and  addressed  by  die 
standards  against  which  equivalency  is 
measured. 

(2)  For  example,  if  certain  equipment 
is  not  covered  by  the  code,  the 
determination  of  equivalency  cannot  be 
used  as  evidence  with  respect  to  the 
question  of  whether  equipment  in  a 
building  built  according  to  the  code 
satisfies  the  Act's  requirements  with 
respect  to  equipment  By  the  same 
token,  certification  would  not  be 
relevant  to  construction  of  a  facility  for 
children,  if  the  regulations  against  which 
equivalency  is  measured  do  not  address 
children's  facilities. 

(b)  A  certification  of  equivalency  is 
effective  only  with  respect  to  the 
particular  ec^tion  of  the  code  for  which 
certification  is  granted.  Any 
amendments  or  other  changes  to  the 
code  after  the  date  of  the  certified 
edition  are  not  considered  part  of  the 
certification. 

(c)  A  submitting  official  may  reapply 
for  certification  of  amendments  or  other 
changes  to  a  code  that  has  already 
received  certification. 

H  dMOt-aejM    [ReMfved] 

Appendix  A  to  Part  36— Standaids  for 
Accessible  Design 

[Copies  of  this  appendix  may  be 
obtained  from  the  Office  on  the 
Americans  with  Disabilities  Act  Civil 
Rights  Division.  U.S.  Department  of 
Justice,  P.O.  Box  66118.  Washington.  DC 
2003S-eil&] 

Dated  February  12. 1991. 
Dkk  Thonbuisii. 
Attorney  General. 
[FR  Doc  91-3755  Filed  2-21-91;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

28CFRPart36 
lOodut  Na  003] 

Nondiscrtmlnation  on  th«  Basis  of 
DtsabWty  by  PubNc  AccoffNnodatlons 
and  In  Conrnisrcial  Facilitiss;  Hsarlngs 

AQmcv:  Department  of  Justice. 
ACnON:  Proposed  rule:  notice  of 
hearings. 


:  The  Department  of  Justice  is 
publishing  elsewhere  in  this  issue  of  the 
Federal  Register  a  proposed  regulation 
to  implement  tide  UI  of  the  Americans 
with  Disabilities  Act  In  order  to  ensure 
a  fair  and  open  rulemaking  process,  the 
Department  Is  scheduling  four  public 
hearings  at  which  those  affected  by  the 
rulemaking  will  have  an  opportunity  to 
express  their  views  direcUy  to 
Department  officials. 
DATES: 

1.  Dallas,  Texas,  March  4-5, 1991,  9  a.m. 
to  5  p.m. 

2.  Washington,  DC.  March  13, 1991, 4 
p.m.  to  8  p.m.  March  14-15, 1991, 9 
a.m.  to  5  p.m. 

3.  San  Francisco,  California.  March  18, 
1991, 12  noon  to  8  p.m.  March  19, 1991. 
9  a.m.  to  5  p.m. 

4.  Chicago.  Illinois,  March  27-28, 1991,  9 
a.m.  to  5  p.m. 

AOORCSSCS: 

1.  Hyatt  Regency  Hotel,  300  Reunion 
Boulevard.  Dallas.  Texas  75207,  (214) 
651-1234. 

2.  J.W.  Marriott  Hotel,  1331 
Pennsylvania  Avenue  NW.. 
Washington.  DC  20004,  (202)  393-2000. 

3.  Hotel  Nikko,  222  Mason  Sti«et  San 
Francisco,  California  94102.  (415)  394- 
1111. 

4.  Palmer  House  Hotel  17  East  Monroe 
Sti«et  Chicago.  Illinois  60603,  (312) 
728-7500. 

FOR  FUrrMER  INFORMATION  CONTACT 
Allen  Payne,  through  the  Civil  Rights 
Division's  ADA  Information  Line  at 
(202)  514-0301  (Voice);  (202)  514-0381 
(TDD):  or  (202)  514-0383  (TDD)  between 
11  a.m.  and  5  p.m.  EST,  Mondays 
through  Fridays.  (These  are  not  toll  free 
numbers.) 

SUPPLCMSNTARY  INFORMATION:  The 
Department  of  Justice  has  scheduled 
hearings  on  the  proposed  rule 
implementing  title  01  of  the  Americans 
widi  DisabiUties  Act  (ADA),  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Tide  III  prohibito 
discrimination  on  the  basis  of  disability 
by  private  entities  in  places  of  public 
accommodation,  requires  that  all  new 
places  of  public  accommodation  and 
commercial  facilities  be  designed  and 


constructed  so  as  to  be  readily 
accessible  to  and  usable  by  persons 
with  disabilities,  and  requires  that 
examinations  or  courses  related  to 
licensing  or  certification  for  professional 
and  trade  purposes  be  accessible  to 
persons  with  disabilities. 

The  Department  also  plans  to  issue, 
within  the  next  several  weeks,  a 
proposed  rule  to  implement  subtitle  A  of 
tide  n  of  die  ADA.  Subtide  A  prohibits 
discrimination  on  the  basis  of  disability 
by  public  entities,  other  than  in 
transportation  activities  covered  by 
subtitle  B  of  tide  U.  At  die  scheduled 
hearings,  the  Department  also  will 
accept  comments  on  the  content  of  the 
tide  II  rule,  and  on  the  text  of  the 
proposed  rule  after  its  pubUcation. 

(Organizations  and  individuals  who 
wish  to  present  oral  comments  are 
encouraged  to  register  in  advance  by 
calling  the  ADA  Information  Line. 
Organizations  are  encouraged  to 
designate  individuals  to  speak  on  behalf 
of  the  organizations.  The  Department 
will  attempt  to  provide  an  approximate 
time  at  which  it  will  receive  comments 
from  those  who  register  in  advance. 
Those  registering  in  this  way  also 
should  report  one-half  hour  in  advance 
of  their  scheduled  time,  to  the 
registration  desk  at  the  hearing,  in  order 
to  confirm  the  time  and  order  of  their 
presentation. 

Blocks  of  time  at  each  hearing  also 
will  be  reserved  for  those  who  do  not 
register  in  advance.  Individuals  who 
have  not  registered  in  advance  to 
present  comments  may  register  on-site 
at  the  registration  desk,  which  will  open 
one  hour  before  commencement  of  each 
hearing  and  which  will  operate 
throughout  the  hearing,  lliese 
individuals  will  be  assigned  a  time  to 
make  their  presentations  depending 
upon  the  availabUity  of  open  time  slots. 

Oral  comments  will  be  limited  to  five 
minutes  per  individual.  Written 
comments,  which  may  expand  on  the 
oral  comments,  are  encouraged  and  will 
be  included  in  the  rulemaking  docket. 

If  the  Department  determines  that 
there  is  not  adequate  time  to  hear  from 
all  those  wishing  to  present  comments, 
the  Department  will  select  among  those 
wishing  to  testify,  in  order  to  ensure  that 
a  range  of  viewpoints  and  interests  is 
represented. 

The  Department  attempted  to  locate 
hearing  sites  with  accessible  common 
areas  and  meeting  facilities  that  also 
were  near  accessible  transportation 
and/or  parking  facilities.  In  some 
instances,  because  of  constraints 
imposed  by  time  and  avaUability  of 
facUities.  the  Department  was  required 
to  choose  facilities  that  may  meet 
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existing  State  or  local  standards  but  do 
not  meet  the  Federal  standards  for  new 
construction.  Information  about  the 
accessibility  features  of  each  hearing 
site  is  available  by  calling  the  ADA 
Information  Line.  This  information  also 
will  be  provided  at  the  information  desk 
at  each  hearing. 

Interpreters  for  persons  with  hearing 
impairments  (both  oral  interpreters  and 
sign  language  interpreters)  will  be 
provided  at  all  hearings.  American  Sign 
Language  interpreters  also  will  be 
provided  at  the  Washington,  DC, 
hearing.  Assistive  listening  devices  for 


persons  with  hearing  impairments  will 
be  available.  With  adequate  notice,  the 
Department  will  attempt  to  provide 
accommodations  for  participation  in  the 
hearings  by  those  with  other  needs. 
Individuals  are  invited  to  contact  the 
ADA  Information  Line  for  this  purpose. 

Copies  of  the  proposed  regulations  are 
available  in  the  following  alternate 
formats:  large  print  Braille,  electronic 
file  on  computer  disk,  and  audio-tape. 
Copies  may  be  obtained  by  calling  the 
ADA  Information  Line.  The  notices  of 
proposed  rulemaking  are  also  available 


on  electronic  bulletin  board  at  (202)  514- 
6193.  These  are  not  toll-free  numbers. 

Written  comments  on  the  tide  III 
regulation  may  be  sent  to  John  L 
Wodatch,  Office  on  the  Americans  with 
Disabilities  Act  Civd  Rights  Division. 
U.S.  Department  of  Justice,  Rulemaking 
Docket  003,  P.O.  Box  75087,  Washington. 
DC  20013.  Written  comments  should  be 
received  by  April  23, 1991. 

Dated  February  12. 1991. 
lofaa  R.  Dunne, 

Assistant  Attorney  General  for  Civil  Rights. 
[FR  Doc.  91-3800  Filed  2-21-91;  &-45  am] 
BILUNQ  coot  4410-01-M 
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UNITED  6TATES 
DEPARTMBrr  OF  THE  INTBRIOR 
MIIIBKALS  NAIUUSEMENT  SERVICE 

Outer  ContliMntal  Shalf 

Centra 1  Gulf  of  Itexlco 

Oil  and  Gas  Lmm  Sal*  131 

1.  Authoritiy.  this  Notie*  is  publishad  pursuant  to  tha  Outar 
Continantal  Shalf  (DCS)  Lands  Act  (43  O.S.C.  1331-135C,  (1983)),  as 
aaandad  by  tha  CCS  Lands  Act  AMndMnts  of  1989  (100  Stat.  147), 
and  the  regulations  issued  thereunder  (30  cn  Part  25C). 

2.  Filing  of  Bld«.  Sealed  bids  will  b«  receivwl  by  the 
Regional  Director  (RO) ,  Culf  of  Nexioe  Region,  Niasrals  ManagsMnt 
Service,  1201  Blnrood  Park  Bouleverd,  New  Orleans,  Louisiana 
70123-2394.  Bids  My  be  delivered  in  person  to  that  address  during 
norMl  business  hours  (8  a. a.  to  4  p.s. ,  Central  Standard  Tiae 
(c.s.t.))  until  tha  Bid  subsission  Deadline  at  10  a. a.,  Tuesday, 
March  26,  1991.  Hereinafter,  all  tisas  cited  in  this  Notice  refer 
to  c.s.t.  unless  otherwise  stated.  Bids  will  not  be  acoepted  the 
day  of  Bid  Opening,  Wednesday,  March  27,  1991.  Bids  received  by 
the  RO  later  than  the  tiae  and  date  specified  above  will  be 
returned  unopened  to  the  bidders.  Bids  aay  not  be  aodified  or 
withdrawn  unless  written  aodification  or  written  withdrawal  request 
is  received  by  the  RD  prior  to  10  a.a.,  Tuesday,  March  36,  1991. 
Bid  Opening  Tiae  will  be  9  e.a.,  Wednesday,  March  27,  1991,  at  the 
Clarion  Hotel,  1500  Canal  Street,  Mew  Orleans,  Louisiana.  All  bids 
Bust  be  subaitted  and  will  be  considered  in  accordance  with 
applicable  regulations,  including  30  CFR  Part  256.  The  list  of 
restricted  joint  bidders  *rhich  applies  to  this  sale  appeared  in  the 
EtdBUi  Register  October  10,  1990,  at  55  FR  41276. 

3>  Method  of  Bidding.  A  separate  signed  bid  in  a  sealed 
envelope  labeled  "Sealed  Bid  for  Oil  and  Gas  Uase  Sale  131  (aap 
nuaber,  aap  naae,  and  block  iniBber(s)),  net  to  be  opened  until 
9  a.a.,  Wednesday,  March  27,  1991",  anst  be  subaitted  for  each 
block  or  preseribetf  bidding  unit  bid  open.  The  eoMtany  naae  and 
qualification  nuaber  sheold  also  appear  en  the  •avelra*.  For 
exaaple,  a  label  would  raad  as  feXlowst  •Sealed  Bid  for  Oil  and 
Oas  Lease  sale  131,  NG  l«-l,  Atwater  Valley.  Block  70l,  not  to  be 
2^"?i-?"i"  •  "•■••  "•*»>««»«y.  Itorrti  27,  l»91,  overthzust  Inc., 
Mo.  1093."  For  thoee  blocks  which  aust  be  bid  upon  as  a  bidding 
unit  (see  paragraph  12),. it  is  recoaaended  that  all  nuabere  of 
blocks  coaprising  the  bidding  unit  appear  on  the  eealed  envelope. 
MW*****.**^**  '""  spp^r*  in  30  CFR  Part  256,  Appendix  A.  In 
addition,  the  total  aaount  bid  aust  be  in  whole  dollar  aaounts 
(no  cents) .  Bidders  aust  subait  with  each  bid  one-fifth  of  the 


cash  bonus,  in  cash  or  by  cashier's  check,  bank  draft,  or  certified 
check,  payable  to  the  order  of  the  U.S.  Departaent  of  the  Interior, 
Minerals  Manageaent  Service.  For  identification  purposes,  the 
coapany  naae  (abbreviations  acceptable)  and  coapany  qualification 
nuaber  should  also  appear  on  the  check  or  draft  together  with  bid 
block  identification  (abbreviations  acceptable) .  No  bid  for  less 
than  "ill  of  the  unleased  portions  of  e  block  or  bidding  unit,  as 
referenced  in  paragraph  12,  will  be  considered.  Bidders  are 
advised  to  use  the  description  "All  the  Unleased  Federal  Portions" 
for  those  blocks  having  only  aliquot  or  irregular  portions 
currently  available  for  leasing. 

All  docuaents  aust  be  executed  in  conforaance  with  signatory 
authorisations  on  file.  Partnerships  also  need  to  subait  or  have 
on  file  in  the  Gulf  of  Mexico  regional  office  e  list  of  signatories 
authorised  to  bind  the  partnership.  Bidders  subaitting  joint  bids 
■ust  state  on  the  bid  fora  the  proportionate  interest  of  each 
participating  bidder,  in  percent  to  a  aaxiaua  of  five  deciaal 
places  after  the  deciaal  point,  e.g.,  33.33333  percent.  Other 
docuaents  aay  be  required  of  bidders  under  30  CFR  256.46.  Bidders 
are  warned  against  violation  of  18  U.S-C.  1860,  prohibiting 
unlawful  combination  or  intiaidation  of  bidders. 

^,_,*'     Bidding.  Yearly  Rental,  and  Rovaltv  Svste»«.  The  following 
bidding,  yearly  rental,  and  royalty  systeas  apply  to  this  sale: 

(a)  Bidding  Svatains.  All  bids  subaitcsd  at  this  sale  aust 
provide  for  a  cash  bonus  in  the  aaount  of  $25  or  aore  per  acre  or 
fraction  thereof . 

(b)  Yearly  Rental.  All  leases  awarded  will  provide  for  a 
yearly  rental  paynent  of  $3  per  acre  or  fraction  thereof. 

(c)  Royalty  svstaae.  All  leases  will  provide  for  e 
ainiaua  royalty  of  $3  per  acre  or  fraction  thereof.  The  following 
royalty  systeas  will  be  used: 

(1) 


(2) 


with  m   la  1/2-Psreent  Rovaltv.   This 
royalty  rate  applies  to  blocks  in  water  depths  of 
400  aetere  or  greater  as  shown  on  Map  2  (see 
paraara^  12) .  Leases  issued  en  the  blocks  and 
bidding  units  offered  in  this  area  will  have  a 
fixed  royalty  rate  of  12  1/3  percent. 

I^see  with  a  ik  a/a-areent  »av.i^v.  This 
royalty  rate  applies  to  blocks  in  water  depths  of 
less  than  400  asters  (see  Nap  2) .  Leases  issusd 
en  the  blocks  and  bidding  units  offered  in  tbls 
area  will  have  a  fixed  royalty  rate  of 
16  2/3  percent. 


S.  Kauai  Opportunity.  laeh  biddwr  Bust  qualify  for  tb«  sal* 
by  autaltting,  prior  to  tb*  Bid  SubaiMien  OMdlin*  atatod  in 
paragraph  2,  tba  oartifioation  raquirad  by  41  CFK  «0-1.7(b)  and 
Exacutiva  Ordar  No.  lia4<  of  Saptaabar  24,  1»65,  aa  aaandad  by 
Exacutiva  Ordar  No.  1137S  of  Octobar  13,  1967,  on  tba  Coaplianca 
Raport  Cartification  Pora,  Pora  llMS-2033  and  tha  Affiraativa  Action 
Rapraaantation  Pora,  Pom  MM8-2032.  Saa  paragraph  14(a). 


6. 


Bid  opaning  and  raading  will  bagin  at 


■id  Qoanlna. 
9  a. a.,  aa  atatad  in  paragraph  2.  Tha  opaning  of  tba  bida  ia  for 
tha  aola  purpoaa  of  publicly  announcing  bida  racaivad,  and  no  bida 
will  ba  accaptad  or  rajactad  at  that  tiaa.  If  tha  Oapartaant  ia 
prohibitad  for  any  raaaon  fr«a  opaning  any  bid  bafora  aidnight  on 
tha  day  of  Bid  Opaning,  that  bid  will  ba  ratumad  unopanad  to  tha 
biddar  aa  aoon  tharaaftar  aa  poaaibla. 

7.  Daaealt  of  Payaant.  Any  caah,  caahiar'a  chaeka,  cartlfiad 
chacka,  or  bank  drafta  aubaittad  with  a  bid  aay  ba  dapoaitad  by  tha 
Govamaant  in  an  intaraat-baaring  account  in  tha  U.S.  Traaaury 
during  tha  pariod  tha  bida  ara  baing  oonaidarad.  Such  a  dapoalt 
doaa  not  conatituta  and  aball  not  ba  conatruad  aa  accaptanca  of  any 
bid  on  bahalf  of  tha  Onitad  Stataa. 

••  Withdrawal  of  Bioeka.  Tha  Onitad  Stataa  raaarvaa  tha  right 
to  withdraw  any  block  froa  thia  aala  prior  to  iaauanca  of  a  writtan 
accaptanca  of  a  bid  for  tha  block. 

9.  Accaptanca.  Ralaetion.  or  Batum  of  Bida.  Tha  Onitad 
Stataa  r£.sarvaa  tha  right  to  rajact  any  and  all  bida'.   In  any  caaa, 
no  bid  will  ba  accaptad,  and  no  laaaa  for  any  block  or  bidding  unit 
will  ba  awardad  to  any  biddar,  unlaaat 

(a)  tha  biddar  haa  coapliad  with  all  raquiraaanta  of  thia 
Notica  and  applicabla  ragulatlona; 

(b)  tha  bid  ia  tha  highaat  valid  bid;  and 

(c)  tha  aaount  of  tha  bid  has  baan  datarainad  to  ba 
adaquata  by  tha  authoritad  offloar. 

No  benua  bid  will  ba  oonaidarad  for  accaptanca  unlaaa  it  provldaa 
for  a  caah  benua  in  tha  aaount  of  $2S  or  aera  par  aera  or  fraction 
tharaef .  Any  bid  aubaittad  which  doaa  net  cenfora  to  tha 
raquiraaanta  of  thia  Notice,  tha  oes  Landa  Act,  aa  aaandad,  and 
ether  applieabla  regulationa  aay  be  returned  to  the  peraon 
•ubaitting  that  bid  by  the  BO  and  net  eenaiderad  for  acceptance. 

10.  Sueeaaaful  Biddara.  Each  peraon  who  haa  mbaitted  a  bid 
accepted  by  the  authorised  officer  will  be  required  to  execute 
eeplea  of  tha  laaaa,  pay  tha  balance  of  the  eaah  benua  bid  together 
with  the  firat  year 'a  annual  rental  aa  apeeified  below,  and  aatiafy 
the  bonding  requireaenta  of  30  CPB  2S6,  Subpart  X.  Sueeaaaful 


biddara  ara  required  to  aubait  the  balance  of  tbe  bonua  and  the 
firat  yaar'a  annual  rental  payaant,  for  each  laaaa  iaaued,  by 
electronic  funda  tranafer  in  accordance  with  tbe  requireaenta  of 
30  CFR  218.155. 

11.  Laaalnq  Maoa  and  Official  Protraction  Piaoraaa  fopptfii. 
Blocka  or  bidding  unite  offered  for  leaaa  aay  be  located  on  the 
following  Laaaing  Napa  or  OPD'S  which  aay  be  purcbaaed  froa  the 
Gulf  of  Mexico  regional  office  (aee  paragraph  14(a))i 

(a)  Outer  Continental  Shelf  (OCS)  Laaaing  Napa— I^uiaiana 
Noa.  1  through  12.  Thia  ia  a  eat  of  29  aapa  which  aella  for  $33. 

(b)  OCS  OPD'S: 

4 

NH  15-12  Ewing  Bank  (raviaad  Decaaber 

NH  16-4  Mobile  (reviaed  Novaaber 

NH  16-7  vioaca  Knoll  (reviaed  Deceaber 

NH  16-10  Mlaaiaaippi  Canyon   (reviaed  Deceaber 

NG  15-3  Green  Canyon  (reviaed  Deceaber 

NG  15-6  Nalkar  Ridge  (reviaed  Deceaber 

NG  15-9  (No  Naaa)  (reviaed  April  27, 

NG  16-1  Atwater  Valley  (reviaed  Noveaber 

NG  16-4  Lund  (reviaed  Auguat  22 

NG  16-7  (No  Naaa)  (reviaed  April  27, 

These  sell  for  $2  each. 


2,  1976) 
8,  1988) 
2,  1976) 
2,  1976) 
2,  1976) 
2,  1976) 

1989) 
10,  1983) 
1986) 

1989) 


12.   Description  of  tha  Areas  Offered  for  Bii^p. 

(a)  Acreagea  of  blocka  are  ahown  on  Laaaing  Mapa  and 
OPD'S.  Sona  of  theae  blocka,  however,  aay  be  partially  laaaed  or 
transected  by  adniniatrativa  linea  vuch  as  the  Pederal/Stata 
jurladlctional  line.  In  theae  caaea,  the  following  aupplaaental 
docuaents  to  this  Notice  are  available  froa  the  Gulf  of  Mexico 
regional  office  (see  paragraph  14(a)). 

(1)  Central  Gulf  of  Mexico  Leaaa  Sale  131  -  Pinal. 
Unleaaed  Split  Blocka. 

(2)  Central  Gulf  of  Mexico  Leaaa  Sale  131  -  Pinal. 
Unleaaed  Acreage  of  Blocka  with  Aliquot*  or 
Irregular  Acreage  Under  Lease. 

(b)  Referencea  to  Mapa  l,  2,  and  3  in  thia  Notice  refer  to 
the  following  aapa  %rbich  are  available  on  requeat  from  the  Gulf  of 
Mexico  regional  office: 

|lafi_I  entitled  "Central  Gulf  of  Mexico  Lease  Sale  131  - 
Pinal.  Stipulationa,  Laaaa  Teraa,  and  Warning  Areas." 


IIUL2  antitlad  "Cwitral  6ulf  of  Mncieo  Lmb*  Sal*  131  - 
rinal.  Bidding  Systaas  and  Bidding  Units,"  rafars 
largaly  to  Royalty  Batas  and  Bidding  Units. 

HBB-l  antitlad  "Cantral  Gulf  of  Maxico  Laaaa  Sala  131  - 
Pinal.  Datailad  Maps  of  Biologically  Sansitiva  Araa$," 
pattains  to  araa*  rafaranead  in  Stipulation  Mo.  3. 

(c)  In  savaral  instancas,  two  or  aora  blocks  hava  baan 
joinad  togathar  into  bidding  units  totaling  not  aora  than  S,760 
acraa.  Any  bid  subaittad  for  a  bidding  onit  having  two  or  aora 
blocks  Bust  ba  for  all  of  tba  onlaaaad  Padaral  acraaga  within  all 
of  tha  blocks  in  that  bidding  unit.  Tba  liat  of  thesa  bidding 
unita  with  thair  total  acraagas  appaars  on  Nap  2. 

(d)  Tha  araaa  offarad  for  laaaing  includa  all  thosa  blocks 
shown  on  tha  ocs  Laasing  Mapa  and  OPD'S  listad  in  paragraph  11(a) 
and  (b) ,   axcapt  for  thosa  blocks  or  partial  blocks  idantif iad  in 
pagas  7  through  21  of  this  Notica. 

(a)  Tha  propoaad  Notica  for  this  sala,  which  was  issuad 
in  Octobar  1990,  listad  all  Padaral  acraaga  ondar  laasa  at  that 
tiaa.  Subsaquant  laasa  axpi rations  and  ralinquishaants  by  lassaas, 
howavar,  hava  rasultad  in  tha  availability  of  a  nuabar  of  such 
praviously  laasad  blocks  for  bidding  in  this  sala.  Por  tha 
convanlanca  of  potantial  biddars,  thaaa  nawly  availabl*  bloclcs  ara 
liatad  on  paga  <  of  this  Notica. 


Tha  following  blocks  hava  baeoas  availabla  for  laasing  sinca 
publication  of  tha  propoaad  Notica  of  Sala  131;  thasa  blocks  ara 
tharafora  availabla  for  bidding  in  this  sala.  This  list  is  baing 
fumishad  for  your  convanianoa. 
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13.   HaH  T**^*  '""^  Stlpulatlona. 

(a)  L«as«s  rasulting  froB  this  sal*  vill  hava  initial 
tanta  as  ahown  on  Nap  1  and  will  b«  on  Ton  NMS-2005  (March  1986). 
Copias  of  tha  laaaa  for*  ara  availabla  froB  tha  Gulf  of  Haxieo 
rational  offica  (aaa  paragraph  14(a)). 

(b)  Tha  applicability  of  tha  stipulations  which  follow  is 
as  shown  on  Map  1  and  Map  3  and  as  supplaaantad  by  rafarancas  in 
this  Notica. 

Stipulation  Wo.l— Protaction  of  Arehaaoloaieal  Raaoureaa. 

(This  stipulation  will  apply  to  all  bloclca  offarad  for  laaaa  in 
this  sala.) 

(a)  "Archaaological  raaourca"  aaans  any  prahiatoric  or 
historic  district,  sita,  building,  structura,  or  objact  (including 
shipwracks) ;  auch  tara  Includss  artifacts,  records,  and  reaains 
%rtiich  ara  ralatad  to  such  a  district,  sita,  building,  structura,  or 
objact  (1«  U.S.C.  470w(5)).   "Oparationa"  aaans  any  drilling, 
■ining,  or  construction  or  placeaant  of  any  structura  for 
axploration,  davalopaant,  or  production  of  tha  laaaa. 

(b)  If  tha  Ragional  Diractor  (RO)  baliavaa  an 
archaaological  raaourca  Bay  axist  in  tha  laaaa  araa,  tha  RO  will 
notify  tha  laaaaa  in  writing.  Tha  laaaaa  shall  than  coaply  with 
subparagraphs  (1)  through  (3). 

(1)  Prior  to  coBBsncing  any  oparationa,  tha  laaaaa 
shall  prapara  a  raport,  as  spacifiad  by  tha  RO,  to  datarmina  tha 
potential  axistanca  of  any  archaaological  raaourca  that  aay  ba 
affactad  by  operations.  The  report,  prepared  by  an  archaeologist 
and  a  geophysicist,  shall  be  based  on  an  assessaent  of  data  froB 
raBote-aanaing  survaya  and  of  other  pertinent  archaeological  and 
anvironeental  infonaation.  Tha  laaaae  shall  subait  this  report  to 
the  RO  for  review. 

(2)  If  the  evidence  suggests  that  an  archaaological 
resource  Biy  be  present,  the  lessee  shall  either: 

(i)  Locate  the  site  of  any  operation  so  as  not 
to  adversely  affect  the  area  where  the  archaeological  resource  aay 
be;  or 

(ii)  Establish  to  the  satiafaction  of  the  RO 
that  an  archaeological  raaourca  does  not  exist  or  will  not  be 
adversely  affected  by  operationa.  Thia  ahall  be  done  by  further 
archaaological  investigation,  conducted  by  an  archaeologiat  and  a 
geophyaiciat,  uaing  survey  equipaent  and  techniques  deeaed 
necessary  by  the  RO.  A  report  on  the  investigation  shall  be 
subaitted  to  *'Jie  RO  for  review. 
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(3)  If  th«  RO  d«t«raiiMS  that  an  •rehaaelogieal 
r«Bourc«  la  likaly  to  ba  praaant  in  tha  laaaa  araa  and  aay  ba 
advaraaly  affaetad  by  oparatlona,  tha  RO  will  notify  tha  laaaaa 
inadiataly.  Tha  laaaaa  ahall  taka  no  action  that  say  advaraaly 
af fact  tha  archaao^ogieal  raaourca  until  tha  RD  has  told  tha  laaaaa 
how  to  protaet  it. 

(c)  If  tha  laaaaa  diacovars  any  arehaaological  raaourca 
whila  conducting  oparatlona  on  tha  laaaa  araa,  tha  laaaaa  ahall 
raport  tha  discovary  iaaadiataly  to  tha  RD.  Tha  laaaaa  ahall  aaka 
avary  raaaonabla  affort  to  praaarva  tha  archaaologlcal  raaourca 
until  tha  RO  haa  told  tha  laaaaa  how  to  protaet  it. 

stipulation  MQ.  2— TopQ«iraahie  Faaturaa. 

(This  stipulation  will  ba  includad  in  laasas  leoatad  in  tbs  areas 
sa  indioatad  en  Napa  1  and  3  daacribad  in  paragraph  13.) 

Tha  banks  which  causa  this  stipulation  to  bs  appllad  to  blocks  of 
tha  Cantral  Gulf  aroi 


No  Activity  Sons 
Dafinad  by 


Mccrail  Bank 
Bouaa  Bank 
Ratak  Bank 
Bidnar  Bank 
Ranlcin  Bank 
Backatt  Bank* 
Swing  Bank 
tiapbua  Bank* 
Parkar  Bank 


•  9 
BS 
SS 
BS 
BS 
BS 
SS 
BS 
BS 


No  Aotivity  Bona 
Oafinad  by 

*""'  *"«  TBn^ath  nr«-T'-f 

Jakkula  Bank  SS 

Swaat  Bank^  85 

Bright  Bank  85 

Oayar  Bank*  .  8S 

NacMail  Bank*  B3 

Aldardioa  Bank  80 

rishnat  Ban)^  7S 

a*  rathea  Bank  «4 

Bonniar  Bank  BS 


*  Only  paragraph  (a)  of  tha  stipulation  applias. 
'only  paragraphs  (a)  and  (b)  apply. 

*  Haatarn  Culf  of  Naxieo  bank  with  a  portion  of  its  ")<4lila  Bona" 
in  tha  Cantral  Gulf  of  Naxico. 

(a)  Mo  activity  including  strueturos,  drilling  rigs, 
pipalinaa,  or  anchoring  will  ba  allowad  within  tha  listad  iaobath 
("Mo  Activity  Zona"  as  shown  on  Map  3)  of  tha  banks  as  Xistad 
abova. 

(b)  Oparatlona  within  tha  araa  ahown  as  "1,000-Natar  Zona" 
on  Nap  3  ahall  ba  raatrietad  by  ahunting  all  drill  cutt'inga  and 
drilling  fluida  to  tha  bettoa  through  a  downpipa  that  tarminataa  an 
apprepriata  distanoa,  but  no  aora  than  10  aatars,  froa  tha  bottom. 

(c)  Oparatlona  within  tha  araa  ahown  aa  "1-Nila  Zona"  on 
Nap  3  shall  ba  raatrietad  by  ahunting  all  drill  euttings  and 

as 


drilling  fluida  to  tha  bettoa  through  a  downpipa  that  tarainataa  an 
appropriate  diatanea,  but  no  aora  than  10  aatars,  froa  the  bottoa'. 
(Mhara  there  ia  a  "IHIile  Bone"  deaignated,  the  •1,000-lleter  Zona" 
in  paragraph  (b)  is  not  deaignated.) 

(d)  Operations  within  the  area  shown  aa  "S-Nila  Zone"  on 
Nap  V ahall  be  reatrietad  by  shunting  all  drill  cuttinga  and 
drilling  fluida  froa  developaant  operationa  to  tha  bottoa  through  a 
downpipa  that  tarainataa  an  appropriate  distance,  but  no  aora  than 
10  aeters,  froa  the  bottoa.  o 

gtipulation  Mo.  3— Live  Bottoas. 

(To  be  included  in  leaaes  on  the  following  blocks:  Nain  Pass  Area, 
South  and  Baat  Addition,  Blocks  21B-226,  344-266,  276-290;  Viosca 
Knoll,  Blocks  473-476,  521,  S22«  B«4,  86S,  B66,  *09,   BIO,  654, 
692-698,  734,  778.) 

For  the  purpoaa  of  thia  stipulatian^  "live  bottoa  areaa"  are 
defined  aa  saagraaa  eoaaunitiasr  or  those  araas  whieb  contain 
biological  aaaeablagaa  consisting  of  sneb  sessile  invertebrates  aa 
aea  fans,  sea  whipa,  hydroids,  aaaaaaas,  aseidiaas,  spoagos, 
bryosoana,  or  oorala  living  upon  and  attacbad  to  aatazaXXy 
occurring  hard  or  rocky  foraations  with  rough,  brotoa,  or  saooth 
topography;  or  areaa  whoae  lithotepe  faveza  the  aoManlatiaB  of 
turtlaa,  fiahaa,  and  other  fauna. 

Prior  to  any  drilling  activities  or  the  aeaatroetion  or  placeaent 
of  any  atructura  for  exploration  or  developaant  ee  this  lease, 
including,  but  not  Halted  to,  ancberlag,  well  drilling,  and 
pipeline  and  platfoza  placeaent,  the  lessee  vlXX  subait  to  the 
Regional  Director  (RD)  a  live  bottoa  aanrey  report  eontainlng  a 
bathyaatry  aap  prepared  utillslag  laaota  aeaslng  techniques.  Tha 
bathyaatry  aap  shall  be  prepared  for  the  purpose  of  deteralning  the 
presence  or  abaance  of  live  bottoas  whieb  oooXd  be  lapaeted  by  the 
propoaed  activity.  Thia  aap  ahaXl  enacpass  soeh  aa  area  of  tha 
eeafloor  where  aurfaoe  disturbing  aotlvltles,  InoXodlng  aneliorlng, 
aay  occur. 

If  it  is  deterained  that  tha  live  bottoas  aight  be  adversely 
iapaetad  by  the  propoaed  activity,  ti«e  RD  wlXX  reoulre  the  lessee 
to  undertake  any  aeasure  deeaed  eoonoaloaXly,  eavlronasataXXy,  and 
technically  faaaibla  to  protect  the  planaeXe  area.  These  aeasures 
aay  include,  but  are  not  Halted  to,  the  foXXowlagt 

(a)  tha  relocation  of  operations r  and 

(b)  the  aonitoring  to  assess  the  lapaet  of  the  aotivity  on 
tha  live  bottoas. 


a« 


2 
i? 

I 
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gtlnulatlan  Wa.    4~«iltt^rv  ar.««. 

(To  b«  included  In  Imms  within  th*  Warning  Areas  and  Sglin  Natar 
Test  ATMS  1  and  3,  as  abown  on  Nap  1  dascribad  in  paragraph'  13.) 

(a)  Bold  and  iMva  Haralass 

Whathar  ooapanaation  for  auoh  daaaga  or  injury  Bight  b*  dua  undar  a 
theory  of  atrlct  or  ahMluta  liability  or  otharwisa,  the  laaaaa 
asauBos  all  riaka  of  daaaga  or  injury  to  parsons  or  property,  which 
occur  in,  on,  or  above  the  Outer  Continental  Shelf  (0C8)  to  any 
persons  or  to  any  property  of  any  person  or  persons  who  are  agents, 
eeployees,  or  invitees  of  the  lessee,  its  agents,  independent 
contractors,  or  subcontractors  doing  business  with  the  lessee  in 
connection  with  any  activities  being  perforaed  by  the  lessee  in, 
on,  or  above  the  0C8,  if  such  injury  or  dasage  to  such  person  or 
property  occurs  by  reaaon  of  the  activities  of  any  agency  of  the 
U.S.  Covamaant,  its  contractors  or  subcontractors,  or  any  of  their 
officera,  agents,  or  eeployeest  being  conducted  as  a  part  of,  or  in 
connection  with  the  prograas  and  activities  of  the  cosaand 
headquarters  liated  below. 

Notwithstanding  any  liaitation  of  the  lessee's  liability  In 
section  14  of  the  lease,  the  lessee  assuaas  this  risk  whether  such 
injury  or  daaaga  ia  caused  in  whole  or  in  part  by  any  act  or 
oelsaion,  regardlaaa  of  negligence  or  fault,  of  the  United  States, 
its  contractors  or  subcontractors,  or  any  of  its  officers,  agents, 
or  eaployees.  The  leasee  further  aareea  to  indeanify  and  hold  and 
save  haralesa  the  United  Statea  against  all  claias  for  loss, 
daaaga,  or  injury  auatalned  by  the  lessee;  or  to  indemnify  and  hold 
and  save  haraless  the  United  States  against  all  claias  for  loss, 
daaaga,  or  injury  sustained  by  the  agents,  eaployees,  or  invitees 
of  the  lessee,  its  agents,  or  any  independent  contractors  or 
subcontractors  doing  business  with  the  lessee  in  connection  with 
the  prograas  and  actlvitiea  of  the  aforeaentioned  ailitary 
installation >  tfhather  the  saae  be  caused  in  whole  or  in  part  by  the 
negligence  or  fault  of  the  United  states,  its  contractors,  or 
subcontractors,  or  any  of  Ita  officers,  agents,  or  eaployees i  and 
whether  such  claias  eight  be  sustained  under  a  theory  of  strict  or 
absolute  liability  or  otherwise. 

(b)  llectroaagnetlc  Eaissions 

The  lessee  agrees  to  control  its  own  electroaagnetio  eaissions  and 
those  of  its  aganta,  eaployees,  invitees,  independent  eontrectors, 
or  subcontractors  eaanating  froa  individual  designated  defense 
warning  areas  in  accordance  with  requireaents  specified  by  the 
coaaander  of  the  coaaand  headquarters  listed  in  the  following  table 
to  the  degree  necessary  to  prevent  daaaga  to,  or  unacoeptabla 
interference  with,  Departaent  of  Oofenae  flight,  testing,  or 
operational  activities  conducted  within  individual  designated 
warning  areas.  Necessary  aonitorlng  control  and  coordination  with 
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the  lessee,  ita  agents,  eaployees,  invitees,  independent 
contractors,  or  subcontractors,  will  be  effected  by  the  cooinander 
of  the  appropriate  onshore  ailitary  inatallatlon  conducting 
operations  in  the  particular  warning  area;  provided,  however,  that 
control  of  auch  alectroaagnatic  eaissions  shall  in  no  instance 
prohibit  all  aanner  of  elactroaagnetlc  conaunlcation  during  any 
period  of  tiae  between  a  lessee,  ita  agents,  employees,  invitees, 
independent  contractors,  or  subcontractors  and  onshore  facilities. 

(c)  Operational 

The  leasee,  when  operating  or  causing  to  be  operated  on  ite  behalf, 
boat  or  aircraft  traffic  in  the  individual  designated  warning  areas 
shall  enter  into  an  agraanent  with  the  coaaander  of  the  individual 
coajnand  headquarters  listed  below  prior  to  coaaencing  such  traffic. 
Such  an  agreenant  will  provide  for  positive  control  of  boats  and 
aircraft  operating  in  the  warning  araaa  at  all  tiaes. 


warning  Areas 

M-155  A(B 

(For  Agreement) 


W-155  AtB 

(For  Operational  Control) 


W-92 


W-453 


Eglin  Mater  Test 
Areaa  1  and  5 


Command  Headouartera 

Chief,  Naval  Air  Training 

Naval  Air  Station 

ATTN:  Lieutenant  Coaaander  Nil Haas  USN 

or  Lt.  Jex 
Corpua  Christl,  Texas  78419-5100 
Telephone:   (512)  939-3927/3862 

Fleet  Area  Control  t  Surveillance 
Facility  (FACSFAC) 
Naval  Air  station,  ATTN:  osi  Reser 
Pensacola,  Florida  32508 
Telephone:   (904)  453-2735/4(71 

Naval  Air  Station 

Air  Operations  Departaent 

Air  Traffic  Oivision/Code  52 

ATTN:  ACC  Henry  ' 

New  Orleans,  Louisiana  70146-5000 

Telephone:   (504)  393-3100/3101 

159th  Tactical  Fighter  Group  (ANG) 
NAS  NOLA,  ATTN:   Colonel  Jack  Boh  or 

Major  Gordon  McDonald 
New  Orleana,  Louisiana  70143 
Telephone:   (504)  391-8612/8621 

Air  Force  Developaent  Test  Center 
3246th  Test  Wing/CCU 
ATTN:  John  Nilkinson/CCU 
Eglin  AFB,  Florida  32542 
Telephone:   (904)  882-8963 
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14.   Titformatlffn  t"  ^■n'"*« 

(a)  ^iiippi— ntal  Doeu— i»f .  For  oepl**  of  tb*  various 
docuMnt*  itentif l*d  ••  avallabl*  froa  tb*  Gulf  of  Itexiee 
ragi^Ml  offio*.  vrita  th«  Public  ZnfonMtion  Onit,  MiiMrals 
IUM««Mnt  8«rvio«,  1201  Uweed  Park  loulavard,  >«r  Orlaana, 
Louisiana  70133-3394,  or  talapboiw  (504)  736-3519.  For  furtbar 
infonstion,  oontcet  tb«  Ragional  Supervisor  for  Laasing  and 
Xnvironaant  at  tbat  addrass,  talapbona  (504)  73C-2759. 

(b)  M«vii|t«tlon  gafatv.  In  aceordano*  witb 

33  CFR  323.5(1),  operations  en  soaa  of  tbe  blocks  offered  for 
lease  say  be  restricted  by  designation  of  fairways,  precautionary 
tones,  ancborages,  safety  sones,  or  traffic  separatioin  scbsBes 
establisbed  by  tbe  U.S.  Coast  Ouard  pursuant  to  tbe  Ports  and 
Waterways  Safety  Act  (33  U.S.C.  1221  et.  eeq.)«  as  amended.  For 
inforaation  on  tbe  location  of  such  areas,  prospective  bidders 
should  contact  Lt.  Coeaander  Hilliae  P.  Prosser,  Assistant  Karine 
Port  safety  Officer,  tth  Coast  Guard  District,  Hale  Boggs  Federal 
Building,  New  Orleans,  Louisiana  70130,  telephone  (504)  5S9-e901. 

Peraits  are  required  froa  the  U.S.  Aray  Corps  of  Engineers  for 
the  construction  of  any  artificial  islands,  installations,  and 
other  devices  teaporarily  or  peraanently  attached  to  tbe  seabed 
located  on  the  OCS  in  accordance  witb  section  4(e)  of  the  OCS 
Lands  Act,  as  aaended.   For  additional  inforaation,  prospective 
bidders  should  contact  Mr.  Ron  Ventola,  CZLMN-OD-S,  Poet  Office 
Box  «0267,  New  Orleans,  Louisiana  70140-0267,  telephone 
(504)  (62-3355. 

(c)  offahore  Pipelines.  Bidders  are  advised  tbat  the 
Oepartaent  of  the  Interior  and  tbe  Departaent  of  Transportation 
have  entered  into  a  Meaorandua  of  Understanding,  dated  May  6, 
1976,  concerning  tbe  design,  installation,  operation,  and 
aaintenance  of  offshore  pipelines.  Bidders  should  consult  both 
Oepartaents  for  rsgulations  applicable  to  offshore  pipelines. 

(d)  a-Ya«r  teases.  Bidders  are  advised  that  any  lease 
issued  for  a  tera  of  •  years  will  be  canceled  after  5  years, 
following  notice  pursuant  to  tbe  OCS  Lands  Act,  as  aaended,  if 
within  the  initial  5-year  period  of  tbe  leese,  the  drilling  of  an 
exploratory  well  has  not  been  initiated;  or  if  initiated,  the 
well  has  not  been  drilled  in  conforaance  witb  tbe  approved 
exploration  plan  criteria;  or  if  there  is  not  a  suspension  of 
operations  in  effect.  See  30  CFR  356.37. 

(e)  Affireatlve  Action.  Revision  Of  Departaent  of  Labor 
regulations  on  affiraative  action  requiraaents  for  Govemaent 
contractors  (including  lessees)  has  been  deferred,  pending  review 
of  those  regulations  (see  {tdtrai  Register  of  August  25,  19tl,  at 

«7  . 


46  FR  43865  and  4396S) .  Should  dianges  bsoeas  effective  at  any 
tiae  before  the  issuance  of  leases  resulting  froa  this 'sale, 
section  IS  of  the  lease  fora  (Fora  MMS-3005,  March  1986)  would  be 
deleted  froa  leases  resulting  froa  this  sals.  In  addition, 
existing  stocks  of  the  affiraative  action  foras  described  in 
paragraph  5  of  this  notice  contain  language  that  would  be 
superseded  by  the  revised  regulations  at  41  CFR  60-1. 5 (a)(1)  and 
60-1. 7(a) (1) .  Subaission  of  Fora  MM8-2032  (June  1985)  end 
Fora  MNS-2033  (June  1985)  will  not  invalidate  an  otherwise 
acceptable  bid,  and  the  revised  regulations'  requireaents  will  be 
deeaed  to  be  part  of  the  existing  affiraative  action  foras. 

(f)  Ordnance  Dieoosal  Areas.   Bidders  are  cautioned  as 
to  the  existence  of  two  inactive  ordnance  disposal  areas  in  the 
Mississippi  Canyon  area,  shown  on  Map  1,  described  in  paragraph 
12  of  this  Notice.  These  areas  were  used  to  dispose  of  ordnance 
of  unknown  coaposition  and  quantity.  Mater  depths  rangs  froa 
approxiaately  750  to  1,525  asters.  Bottoa  sediaents  in  both 
areas  are  generally  soft,  consisting  of  silty  clays.  Exploration 
and  developsent  activities  in  these  areas  require  precautions 
cosaensurate  with  the  potential  hazards. 

The  U.  S.  Air  Force  has  rslsased  an  indeteralnable  aaount  of 
unexploded  ordnance  throughout  Eglin  Water  Test  Areas  1  and  3. 
The  exact  location  of  the  unexploded  ordnance  is  unknown,  and 
lessees  are  advised  that  all  lease  blocks  included  in  this  sale 
within  these  water  test  areas  should  be  considered  potentially 
hazardous  to  drilling  and  platform  and  pipeline  placement. 

(g)  Proposed  Naval  Barae-Mounted  Operation.   Bidders  are 
advised  that  the  U.S.  Navy  has  publisbsd  in  the  Federal  Rggjltsr 
on  Novenber  24,  1989,  at  54  FR  48674,  a  Notice  Of  Intent  to 
Prepare  an  Environmental  Impact  Statement  for  Proposed  Operation 
of  Electromagnetic  Pulae  Radiation  Environaent  Siaulator  for 
Ships  (Empress  II)  in  the  Gulf  of  Mexico  offshore  Alabaaa  and 
Mississippi.  Bidders  should  refer  to  that  notice  for  alternative 
sitss  under  consideration  for  this  barge-aounted  operation.  For 
further  Information,  contact  Commander,  Naval  Sea  Systems  Coaaand 
(ATTN:  LT  Jay  Rose,  Code  PMS-423),  Washington,  D.C.   30382-5101. 

(h)   Comunicatione  Towers.  The  Departaent  of  Defense, 
U.S.  Air  Force  has  installed  seven  ailitary  eoaaunications  towers 
in  the  Chandeleur/Nobile/Viosca  Knoll  aroa  which  support  Air 
Combat  Maneuvering  Instruaentation  (ACMI) .  This  project  aay 
impose  certain  restrictions  on  oil  and  gas  activities  in  that 
area  since  no  activity  can  take  place  within  500  feet  of  a  tower 
sits,  and  unobstructed  lines  of  sight  aust  be  aaintained  between 
towers.  The  seven  towers  are  located  within  Mobile,  Blocks  769, 
819  and  990;  viosca  Knoll,  Block  116;  and  Chandslsur  Arsa,  Blocks 
33  and  61;  and  Chandeleur  Area,  East  Addition,  Block  39. 
Inforaation  and  aaps  aay  be  obtained  froa  Mr.  Nally  Willis 
Minerals  Manageaent  Service,  (504)736-2773. 
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(i)   *reh»«aloale«l  9mmoare»m.     A  Uittmr   tO  LMMM  (LTL) 
was  issued  on  Novaabsr  30,  1990,  infeniliKr  opsntors  of  ehsngas 
in  thos*  bloclu  eonsidsrsd  to  bav*  a  high  probability  for 
historic  pariod  sbipvracks.  A  oepy  of  ttaa  LTL.  a  aap,  and 
aroa/bleck  list  is  availabls  upon  roquast.  Ro  changas  hava  baan 
aada  to  thosa  blocks  consldarad  to  hava  a  high  probability  for 
prahl<storic  archaaoloqlcal  sitas. 

(j)  Availttbllitv  of  Praviouslv  Disoutad  Boundary  Blocks. 
Tha  followinq  blocks  ara  availabla  for  laasing  as  a  rasult  of 
agraaaants  tilth  affactad  Stataa  for  OCS  Official  Protraction 


Diagran,  Mobila  NH  16-4 i 

Blocks  765  through  767 
Blocks  to^  through  til 
Blocks  853  through  SSS 
Blocks  tg?  through  tg) 


Diraeter, 

Barry  A.  Mil 


Nanagaaant  Sarvica 


listant  Satfratary, 

Jennifer  A.  Salisbury 

Data 


^fid^^^-^-'-Ts 


Land  and  Kinarals  Managaaant 
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Billing  Ced«>  4310-MR 


DEPARTMENT  OP  THE  ZNTERZOR 

MiiMraXs  ManaguMnt  Sarvic* 

Outar  Continental  Shalf 
Cantral  Gulf  of  Naxico 

Notica  of  Laaaing  Syataaa,  Sala  131 


Saction  KaXS)  (43  U.S.C.  1337(a)  (S))  of  tha  Outar 
Contlnantal  Shalf  Landa  Act  (OCSLA)  raqulraa  that,  at  laaat  30 
daya  bafora  any  laaaa  aala,  a  Notica  ba  aubaittad  to  tha  Congraas 
and  publiahad  in  tha  Padaral  Baglatar: 

1.  idantifying  tha  bidding  ayBtaas  to  b«  uaad  and  tha 
raaaons  for  auch  uaa;  and 

2.  daaignating  tha  tracta  to  ba  of farad  undar  aach 
bidding  syataa  and  tha  raaaona  for  such  daaignation. 

Thia  Notica  ia  publiahad  purauant  to  thaaa  raquiraaanta. 

1.  Bidding  ■v«»*»«  to  ba  uaad.   In  tha  Outar 
Continantal  Shalf  (CCS)  Sala  131,  blocJia  will  ba  offarad  undar 
tha  following  two  bidding  ayataaa  aa  authorisad  by  aaetion 
•(a)(1)  (43  O.8.C.  1337(a)(l))t   (a)  bonua  bidding  with  a  fixad 
16  2/3-pareant  royalty  on  all  unlaaaad  blocka  in  laaa  than  400 
aatara  pf  watar;  and  (b)  bonua  bidding  with  a  fixad  12  1/2- 
parcant  royalty  on  all  raaaining  unlaaaad  blodcs. 

a.  Bonua  Bidding  with  a  1<  2/3-Pareant  Royalty. 
Thia  ayataa  ia  authorisad  by  aaetion  (8) (a)(1) (A)  of  tha  OCSLA. 
Thia  ayataa  haa  baan  uaad  axtanaivaly  ainca  tha  paaaaga  of  tha 
0C8XA  in  1953  and  iapoaaa  graatar  riaka  on  tha  laaaaa  than 
ayataaa  with  highar  contingancy  payaanta  but  aay  yiald  aora 
rawarda  if  a  coaaarcial  fiald  ia  diacovarad.  Tha  rolativaly  high 
front-and  bonua  payaanta  aay  ancouraga  rapid  axploration. 

b.  Bonua  Bidding  with  a  12  1/a-Pareant  Royalty. 
Thia  ayataa  ia  authorisad  by  aaetion  (8) (a) (1) (A)  of  tha  OCSLA. 
It  baa  baan  choaan  for  cartain  daapar  watar  blodca  propoaad  for 
tha  cantral  Gulf  of  Maxioo  (Sala  131)  baoauaa  thaaa  blocka  ara 
axpactad  to  raquira  aubatantially  taigbar  axploration, 
davalopaant,  and  production  coata,  aa  wall  aa  longar  tiaas  bafora 
initial  production,  in  eoapariaon  to  ahallow  watar  blocka. 
Oapartaant  of  tha  Zntarior  analyaaa  indicata  that  tha  ainiaua 
aeonoaically  davalopabla  diacovary  on  a  block  in  auch  high- 
eeat  araaa  undar  a  12  l/S-parcant  royalty  ayataa  would  ba  laaa 
than  for  tha  aaaa  blocka  undar  a  18  2/3'-paroant  royalty  ayataa. 


Aa  a  raault,  aora  bloclca  aay  ba  axplerad  and  davalopad.  In 
addition,  tha  lowar  royalty  rata  ayataa  ia  axpactad  to  ancouraga 
aora  rapid  production  and  highar  •eonoaio  profita.  Zt  ia  not 
anticipated,  bowavar,  that  tha  largar  caah  bonua  bid  aaaociatad 
with  p   lowar  royalty  rata  will  aignificantly  raduea  ooapatition, 
ainca  tha  highar  coata  for  axploration  and  davalopaant  ara  tha 
priaary  conatrainta  to  ooapatition. 

2.  Paajgnation  of  Blocka.  Tha  aalaction  of  blocka  to 
ba  offarad  undar  tha  ttra  ayataaa  waa  baaad  on  tha  following 
factorat 

a.  Laaaa  taraa  on  adjaeant,  pravioualy  laaaad 
bloclca  wara  eonaidarad  to  anhanca  ordarly  davalopaant  of  each 
fiald. 

b.  Blocka  in  deep  watar  ware  aeleeted  for  the  12 
1/2-percent  royalty  ayataa  baaed  on  the  favorable  perforaanee  of 
thia  ayataa  in  thaaa  bigh-ooat  areas  aa  evidenced  ia  our 
analyaaa. 

The  apecific  blocka  to  be  offered  under  eadt  syataa  are  ahewn 
on  Map  2  entitled  "Central  Gulf  of  Mexico  Laaaa  Sale  131  -  Pinal. 
Bidding  Syataaa  and  Bidding  Units."  This  aap  la  available  froa 
the  Minerala  Manageaent  Service,  Gulf  of  Mexico  Region,  1201 
Elawood  Park  Boulevard,  New  Orleana,  Louiaiana  70123-2394. 


nerala  Manageaent  Service 


P*VAj 


Approved: 


itant  Secretary 
Jtnnlftr  A.  Salisbury 
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Ffbnnry  22,  1991 


Part  IV 


Department  of  the 


Bureau  of  Indian  Affairs 


Land  Records  for  White  Earth  Indian- 
Owned  Lands  In  Minnesota;  Notice 
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DEPAimiENT  OF  THE  INTERIOR 

Bureau  of  Imflen  Affaire 

Land  Reoorde  for  WtWte  Earth  Indian- 
Owned  Lande  In  ttte  State  of 


February  13, 1901. 
ACTION:  Notice;  transfer  of  custody. 


:  This  notice  is  published  in 
accordance  with  25  CFR  150  and  in 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 


Secretary — Indian  Affairs  under  209  DM 
ai.  As  of  April  1, 1991.  the  official 
custody  of  all  White  Earth  land  records 
and  title  documents  pertaining  to 
Indian-owned  trust  or  restricted  lands 
under  the  jurisdiction  of  the  Minneapolis 
Area  Office.  Minneapolis.  Minnesota, 
and  the  Minnesota  Agency,  Cass  Lake. 
Minnesota,  within  the  boundaries  of  the 
White  Earth  Reservation  is  transferred 
from  the  Central  Office,  Washington, 
DC  to  the  Aberdeen  Land  Titles  and 
Records  Office,  Biu^au  of  Indian  Affairs, 
115  4th  Avenue  SE..  Aberdeen,  South 
Dakota  57401.  The  Aberdeen  Land  Titles 


and  Records  Office  is  thereafter  the 
offlcial  office  of  record  for  the  recording 
and  maintenance  of  these  records. . 

EFFECTIVE  DATE:  April  1,  1991. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Quentin  M.  Jones,  Land  Records  Officer, 
Division  of  Real  Estate  Services,  Bureau 
of  Indian  Affairs,  1849  C  Street  NW., 
Washington.  DC  20240. 

Stanley  M.  Speaks, 

Acting  Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  91-4213  Filed  2-21-91;  8:45  am] 

iNJJNa  COOE  4S10-(»-« 


Friftayi 

Februaty  22,  1991 


Part  V 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

24  CFR  Part  200,  et  al. 
Procedures  for  Obtaining  Wage  and 
Claim  Information  From  State  Wage 
Information  Collection  Agencies;  Final 
Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secivtery 

24  CFR  Parts  200, 215. 221. 235. 236, 
247, 290, 760, 613, 880, 881. 882. 883. 
884,885,886,887,900,004,905,913. 
•nd960 

(DockSt  No.  f>-«1-1445;  m-2S8S-f-02] 

RM2S01-AAM 

ProceduTM  for  Obtaining  Wag*  and 
dabn  liifoinwtkM  From  State  Waga 
liifOfiiiaUuii  Coltoctlon  Aganclas 

AOCNCr.  Office  of  the  Secretary,  HUD. 
ACTKM:  Final  rale. 


;  This  rule  governs  the 
collection  and  use  of  wage  and  claim 
information  and  the  collection  of 
employee  income  information  about 
applicants  and  participants  in  HUD's 
subsidized  FHA  insurance  and  assisted 
housing  programs.  The  rule  requires 
these  applicants  and  participants  to  sign 
and  submit  consent  forms  when  they 
apply  for  participation  in  a  program 
subject  to  this  rule,  or  when  their 
continuing  eligibility  to  participate  in  a 
program  is  determined.  These  consent 
fonns  may  be  used  by  (1)  HUD,  the 
Public  Housing  Agency  (PHA),  or  the 
owner  responsible  for  determining 
eligibility  for  or  level  of  assistance  to 
verify  employee  income  information 
with  previous  or  current  employers,  and 
(2)  HUD  OT  the  PHA  to  request  wage  and 
claim  information  from  the  State  agency 
responsible  for  the  administration  of  the 
State  unemployment  law  (State  Wage 
Information  Collection  Agency 
[SWICA]).  Failure  of  any  applicant  or 
participant  to  sign  the  required  consent 
form  constitutes  grounds  for  denying 
assistance,  or  continuing  participation, 
under  the  program  involved.  The  rule 
will  help  decrease  the  incidence  of 
fraud,  waste,  and  abuse  in  these 
programs.  Covered  programs  include  the 
subsidized  FHA  insurance  programs 
under  24  CFR  chapter  U,  subchapter  B; 
and  the  section  6  and  Public  and  Indian 
Housing  programs  under  24  CFR 
chapters  Vm  and  DC 

Protections  are  provided  for 
applicants  and  participants  in  HUD 
programs  from  improper  use  of  wage 
and  claim  information  obtained  from  a 
SWICA  by  HUD  or  a  PHA  by  restricting 
the  use  of  the  information  to  official 
purposes.  The  rule  also  prohibits 
termination,  denial,  suspension,  or 
reduction  of  assistance  unless  the 
information  is  independendy  verified 
and  the  applicant  or  participant  has  an 
opportunity  to  contest  adverse  findings. 


This  rule  also  provides  criminal  and 
civil  penalties  in  certain  circumstances. 

imCTlvi  DATi:  March  25, 1991. 

POn  PUKTMCR  MTOfWUTION  CONTACT. 
For  the  Section  8.  Rent  Supplement, 
Section  221(d)(3),  and  Section  236 
Programs  (and  activity  under  24  CFR 
part  290)  administered  by  the  Assistant 
Secretary  for  Housing:  James  Tahash, 
Director  of  Planning  and  Procedures, 
Office  of  Multifamily  Housing 
Management,  room  6182, 451  7th  St., 
SW..  Washingtoa  DC  20410,  telephone 
number  (202)  708-^944. 

For  the  Section  8  Programs 
(Certificates.  Housing  Vouchers, 
Moderate  Rehabilitation)  administered 
by  Public  Housing  Agencies:  Margaret 
Milner,  Deputy  Director,  Office  of 
Elderly  and  Assisted  Housing,  room 
6130. 451  7th  St.  SW..  Washington,  DC 
204ia  telephone  number  (202)  708-0720. 

For  the  202  Elderly  and  Handicapped 
program  administered  by  the  Assistant 
Secretary  for  Housing:  Robert  Wilden, 
Director,  Assisted  Elderly  and 
Handicapped  Division,  room  6116, 451 
7th  SL,  SW..  Washington,  DC  20410. 
telephone  number  (202)  708-2730. 

For  the  Public  Housing  program 
administered  by  the  Assistant  Secretary 
for  Public  and  Indian  Housing:  Edward 
C  Whipple,  Director,  Occupancy 
Division.  Office  of  Management 
Operations,  Office  of  Public  Housing, 
room  4206, 451  7th..  SW..  Washington, 
DC  204ia  telephone  number  (202)  706- 
0744. 

For  the  Indian  Housing  program 
administered  by  the  Assistant  Secretary 
for  Public  and  Indian  Housing:  Dom 
Nessi,  Director,  Office  of  Indian 
Housing,  room  4232. 451  7th  St.  SW.. 
Washington.  DC  204ia  telephone 
number  (202)  706-1015. 

For  the  section  235  program 
administered  by  the  Assistant  Secretary 
for  Housing:  Joseph  Bates,  Director, 
Single  Family  Servicing,  room  9178, 451 
7th  St,  SW.,  Washington,  DC  20410, 
telephone  number  (202)  708-1672. 

For  quesdons  concerning  computer 
matching:  Dennis  Raschka,  Director, 
Program  Integrity  Division,  Office  of 
Inspector  General,  room  8254, 451  7th 
St,  SW.,  Washington,  DC  204ia 
telephone  (202)  706-0006.  (None  of  diese 
telephone  niunbers  is  toll-free). 

With  regard  to  information  on  this 
rule  for  the  hearing  impaired,  the 
telephone  numbers  listed  in  this  section 
may  be  reached  via 
Telecommunications  Devices  for  the 
Deaf  (TDD  machines)  by  dialing  the 
Federal  Information  Relay  Service  on  1- 
aoa-877-TDDY  or  1-800-877-8339  or 
202-708-e30a 


•UPPLIMCNTAIIV  INPOmiATION:  The 

information  collection  requiremonts 
contained  in  this  rule  were  approved  by 
OMB  under  the  Paperworic  Reduction 
Act  of  1980.  Public  reporting  burden  for 
the  collection  of  information 
requirements  contained  in  this  rule  is 
estimated  to  include  the  time  for 
reading,  signing,  and  submitting  of 
consent  forms,  and  performing  the 
computer  matches  with  SWICAs.  The 
information  associated  with  the 
computer  matching  aspects  of  the  rule 
were  approved  under  OMB  number 
2508-0008.  The  consent  forms  are 
covered  under  OMB  numbers  2502-0082, 
2502-0204,  2577-0083,  and  2502-0109. 
Information  on  the  estimated  public 
reporting  burden  is  provided  later  in  this 
preamble  under  the  subheading, 
"Findings  and  Certifications."  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development  Rules  Docket  Clerk,  451 
7th  St.,  SW.,  room  10278,  Washington, 
DC  20420;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington,  DC  20503. 

Background 

On  November  3. 1989,  the  Department 
published  a  proposed  rule  (54  FK  46505) 
to  implement  section  904  of  the  Stewart 
B.  McKinney  Homeless  Assistance 
Amendments  Act  of  1988  (Pub.  L  100- 
628,  approved  November  7. 1988) 
("McKinney  Amendments")  for  a 
number  of  HUD  programs. 

Section  904(a),  Definitions,  of  die 
McKinney  Amendments  provides  that 
HUD  may  define  the  terms  "applicant" 
and  "participant"  by  regulation.  It 
specifies,  however,  that  the  terms  shall 
include  members  of  an  applicant's  or 
participant's  household,  but  not  include 
persons  acting  purely  in  their  official 
capacity,  such  as  State  or  local 
government  officials  or  officers  of 
lending  institutions. 

Section  904(b),  Applicant  and 
Participant  Consent  of  the  McKinney 
Amendments  permits  HUD  to  require 
applicants  and  participants  (and 
members  of  their  families),  in  any  HUD 
program  involving  initial  and  periodic 
review  of  an  applicant's  or  participant's 
income,  to  sign  a  consent  form 
authorizing  (1)  HUD.  Uie  PHA.  or  die 
owner  to  verify  employee  income 
information  from  current  or  previous 
employers:  and  (2)  HUD  or  the  PHA  to 
request  a  SWICA  to  release  wage  and 
claim  information.  This  subsection 
specifies  that  the  consent  may  not  be 
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used  to  request  taxpayer  information 
protected  by  section  6103  of  die  Internal 
Revenue  Code  of  1986.  fYigning  the 
consent  form  is  made  an  explicit 
condition  of  initial  or  continuing 
eligibilify  for  participation  in  the 
covered  programs.  'This  requirement  is 
designed  to  ensure  correct 
determinations  of  eligibilify  for,  and 
level  of,  assistance  are  made  under 
these  programs. 

Section  904(c)(1),  Amendments  to 
Social  Securify  Act,  of  the  McKinney 
Amendments  adds  a  new  section  303(i) 
to  the  Social  Securify  Act  which 
requires  SWICAs  to  disclose  wage  and 
claim  information  to  HUD  and  PHAs 
with  respect  to  individuals  who  are 
applying  for  or  participating  in  any 
covered  HUD  assisted  housing  program, 
and  who  have  signed  an  appropriate 
consent  form.  Regulations  prescribed  by 
the  Secretary  of  Labor  will  govern  how 
often  and  in  what  form  this  information 
may  be  disclosed.  The  Department  of 
Labor  is  required,  after  notice  and 
hearing,  to  terminate  further  payments 
under  the  Social  Securify  Act  to  a  State 
where  a  SWICA  has  failed  to 
substantially  comply  with  a  request  for 
information.  The  new  subsection  303(i) 
will  expire  on  October  1, 1994,  unless 
extended. 

Section  904(c)(2),  AppUcant  and 
Participant  Protections,  of  the  McKinney 
Amendments  protects  applicants  and 
participants  from  the  improper  use  by 
HUD  or  a  PHA  of  information  obtained 
under  section  303(i)  of  the  Social 
Securify  Act  by  restricting  the  use  of  the 
information  to  (1)  Verifying  an 
appUcant's  or  participant's  eligibilify  for 
or  level  of  assistance,  or  (2)  biforming 
the  owner  that  the  applicant's  or 
participant's  eligibilify  or  level  of 
assistance  is  uncertain  and  needs  to  be 
verified.  This  section  prohibits  the 
termination,  denial,  suspension,  or 
reduction  of  assistance  without 
independent  verification  of  the  wage 
and  claim  information.  The  applicant  or 
participant  must  also  be  notified  of 
adverse  findings  and  be  given  an 
opportiinify  to  contest  them. 

Section  g04(c)(3),  Penalfy,  of  the 
McKinney  Amendments  provides  that 
any  person  who  knowingly  and  willfully 
requests,  or  obtains  under  false 
pretenses  any  wage  and  claim 
information  concerning  an  applicant  or 
participant  from  a  SWICA  under  this 
authorify,  or  who  knowingly  and 
willfully  discloses  information  in  any 
manner  to  any  individual  not  entitied 
under  law  to  receive  it  shall  be  guilfy  of 
a  misdemeanor  and  fined  not  more  than 
$5,000.  This  penalfy  applies  to  officers  or 
employees  of  HUD,  to  offiqers  or 


employees  of  PHAs,  and  to  any  owner 
(or  employee  of  an  owner)  responsible 
for  determining  eligibilify  for  or  level  of 
assistance.  This  subsection  also  gives 
applicants  and  participants  a  right  of 
action  for  damages  and  other  relief 
against  an  officer  or  employee  of  any 
public  housing  agency  or  owner  (or 
employee  of  an  owner)  if  the  applicant 
or  participant  is  affected  by  (1)  A 
negligent  or  knowing  disclosure  of 
information  referred  to  in  section  ^  of 
the  McKinney  Amendments,  or  section 
303(i)  of  die  Social  Securify  Act  about 
the  person  by  the  officer  or  employee  of 
the  PHA  or  the  owner  (or  employee  of 
an  owner)  which  is  not  authorized  by 
section  904,  section  303(i),  or  by  any 
implementing  regulation,  or  (2)  cmy  other 
negligent  or  knowing  action  that  is 
inconsistent  with  section  904,  section 
303(i),  or  any  implementing  regulation.  - 

Section  904(d),  Effective  Date,  of  the 
McKinney  Amendments  provides  for 
this  section  to  take  effect  no  earlier  than 
September  30, 1989,  with  one  exception. 
This  exception  gives  a  State  or  an 
agency  of  a  State,  with  the  approval  of 
the  Secretary  of  Labor,  the  option  of 
implementing  the  provisions  governing 
the  collection  of  wage  and  claim 
information  on  any  date  which  is  after 
February  5, 1989  (90  calendar  days  after 
November  7, 1988.  the  date  of  enactment 
of  the  McKinney  Amendments),  but 
before  September  30. 1989.  In  the  case  of 
any  State  legislature  which  has  not  been 
in  session  for  at  least  30  calendar  days 
(consecutive  or  not)  between  November 
7, 1988  and  September  3a  1989,  the 
provisions  governing  the  collection  of 
wage  and  claim  information  shall  take 
effect  30  calendar  days  after  the  first 
day  on  which  the  legislature  is  in 
session  on  or  after  September  30, 1989. 

The  proposed  rule  provided  for  the 
implementation  of  the  requirements  of 
section  904  of  the  McKinney 
Amendments,  through  two  independent 
but  parallel,  provisions: 

1. 24  CFR  part  200,  subpart  V:  This 
subpart  covered  the  Rent  Supplement 
program:  the  section  221(d)(3)  and  236 
programs;  and  activify  imder  24  CFR 
part  290,  Management  and  Preservation 
of  HUD  Multifamily  Projects. 

2. 24  CFR  part  760:  This  part  covered 
the  public  housing  and  section  8  housing 
assistance  programs  administered  by 
HUD  under  24  CFR  chapters  Vm  and  DC 

The  remainder  of  the  rule  contained 
conforming  changes  that  were  designed 
to  incorporate  the  proposed  consent 
form  requirements  into  the  existing 
regulatory  provisions  to  which  the  rule 
would  apply. 

The  proposed  rule  contained  the 
following  principal  features.  All 


applicants  and  participants  (and 
members  of  their  families  over  the  age 
of  18)  in  programs  subject  to  the  rule 
were  to  be  required  to  sign  and  submit 
consent  forms  authorizing  (1)  HUD.  the 
PHA,  or  the  owner  to  verify  employee 
income  information  from  current  or 
previous  employers;  and  (2)  HUD  or  the 
PHA  to  request  a  SWICA  to  release 
wage  and  claim  information.  Signing  the 
consent  form  was  made  an  explicit 
condition  of  initial  or  continuing 
eligibilify  for  participation  in  the 
covered  programs. 

The  proposed  rule  also  protected 
applicants  and  participants  from  the 
improper  use.  by  HUD  or  a  PHA.  of 
information  obtained  from  a  SWICA.  by 
restricting  the  use  of  the  information  to 
(1)  Verifying  an  applicant's  or 
participant's  eligibilify  for  or  level  of 
assistance,  or  (2)  informing  the  owner 
that  the  applicant's  or  participant's 
eligibilify  is  uncertain  and  needs  to  be 
verified.  The  proposed  rule  prohibited 
the  termination,  denial,  suspension,  or 
reduction  of  assistance  without 
independent  verification  of  the  wage 
and  claim  information.  The  applicant  or 
participant  was  required  to  be  notified 
of  adverse  findings  and  given  an 
opportxinify  to  contest  them. 

The  proposed  rule  also  provided  that 
any  person  who  knowingly  and  willfully 
requests,  or  obtains  under  false 
pretenses,  any  wage  and  claim 
information  concerning  an  applicant  or 
participant  imm  a  SWICA  under  the 
rule,  or  who  knowingly  and  willfully 
discloses  any  such  information  in  any 
manner  to  any  individual  not  entided 
under  law  to  receive  it  shall  be  guilfy  of 
a  misdemeanor  and  fined  not  more  than 
$5,000.  This  penalfy  applied  to  officers 
or  employees  of  HUD,  to  officers  or 
employees  of  PHAs,  and  to  any  owner 
(or  employee  of  an  owner)  responsible 
for  determining  eligibilify  for  or  level  of 
assistance.  Applicants  and  participants 
were  also  provided  a  right  of  action  for 
damages  and  other  relief  against  an 
officer  or  employee  of  any  public 
housing  agency  or  owner  (or  employee 
of  an  owner)  if  the  applicant  or 
participant  is  affected  by  (1)  A  negligent 
or  knowing  disclosure  of  information 
referred  to  in  section  904  of  the 
McKinney  Amendments,  or  in  section 
303(i)  of  die  Social  Securify  Act  about 
the  person  by  the  officer  or  employee  of 
the  PHA  or  the  owner  (or  employee  of 
an  owner]  which  is  not  authorized  by 
section  904,  section  303(i).  or  any 
implementing  regulation  or  (2)  any  other 
negligent  or  knowing  action  that  is 
inconsistent  with  section  904,  section 
303(i),  or  any  implementing  regulation. 
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of  PiibHe  CamBMnts  aiMl 
Mad*  is  lk«  Final  Rule 

Tha  Dapartment  received  6  comnents 
00  tbe  propoeed  rule.  The  commenters 
induded  four  homing  authoritlea,  the 
Ckeater  Boaton  Legal  Servicaa  Housing 
Unit,  and  tbe  Massaclunetta  Law 
Rafona  Institute. 

Two  of  tha  coflunenters  expressed 
sappoct  for  tha  pn^Msed  rule.  Four  of 
the  nonwnanters  expressed  various 
concerns  about  the  administrative 
burden  of  the  regulation,  inefficiency  of 
computer  matching  for  income 
verification  purposes,  and  die  need  for 
the  rule  to  contain  procedures  for 
contesting  adverse  eligibility  findings 
derived  from  information  obtained 
through  computer  matching.  A  number 
of  the  commenters  proposed  changes  for 
inclosion  in  the  final  rule.  The  foUowtfig 
is  a  discussion  of  the  comments. 

A  i^niwif  trstl  vt  Burden 

Several  commenters  expressed 
cuacara  that  tbe  requirement  that  aQ 
partidpants  IS  years  and  older  in 
covered  HUD  programs  be  required  to 
sign  and  sabmit  consent  forms  annually 
(a^.  at  the  next  interim  or  regularly 
scbedolad  taioome  reexamination)  is  too 
administiati»ely  bardensome.  One 
commenter  urged  that  the  rule  be 
modified  to  require  tenants  to  submit 
consent  forms  only  when  a  PHA  has  a 
reasonable  basts  to  suspect  fraudulent 
activity.  Anotha  comments  noted  that 
it  is  currently  using  a  release,  consent, 
and  Privacy  Act  statemoit  which  is 
signed  by  every  applicant  and 
participant  fsinily  member  18  years  of 
age  or  older,  and  that  unless  there  is  a 
change  in  the  form  of  that  statement, 
family  members  are  not  required  to  sign 
a  statement  again.  This  OHnmenter 
stated  that  it  has  never  encountered 
ob)ections  to  this  practice  from 
applicants,  participants,  informatioa 
soitfces.  or  HUD,  and  recommends  that 
the  rule  leave  the  question  of  how 
frequently  consent  forms  are  to  be 
executed  to  the  local  PHA's  discretion, 
as  an  operating  procedure  issue.  This 
commenter  also  advised  that  the  rule's 
requirement  will  produce  a  plethora  of 
documents  to  be  maintained  by  the 
PHA. 

The  Department  agrees  that  the 
proposed  rule's  provisions  requiring 
members  of  a  participant  family  in 
covered  HUD  programs  to  sign  and 
submit  consent  forms  annually  may  not 
be  necessary  to  assure  access  to 
information.  The  final  rule  has  been 
revised  accordingly.  Under  the  revised 
rule,  members  of  applicant  families  will 
be  required  to  sign  consent  forms  at  the 
time  their  eligibility  under  a  covered 


program  is  being  determined.  Members 
of  participant  families  in  s  covered 
program  whose  participation  was 
initiated  before  the  effective  date  of  this 
rule  will  be  required  to  sign  and  submit 
consent  forms  at  the  next  interim  or 
regularly  scheduled  income 
reexamination.  The  final  rule  also 
authorizes  HUD  or  the  PHA  to  require 
the  signing  and  submission  of 
subsequent  consent  forms  by 
participants  who  have  already  signed 
and  submitted  initial  consent  forms,  at 
any  time  that  HUD  or  the  PHA 
determines  a  new  consent  form  is 
necessary.  Examples  of  where  the 
signing  and  submitting  of  a  subsequent 
consent  would  be  required  Is  where  a 
consent  form  has  been  lost  or  destroyed, 
or  where  HUD  or  the  PHA  has 
determined  that  the  original  consoit  is 
too  old  for  use  in  obtaining  informatforL 

Effactivanass  and  Cost-Baaafit 

Several  commenters  questioned 
whether  the  proposed  verification 
procedures  can  ever  be  cost  effective 
through  computer  matching.  One 
commenter  noted  that  employers  in  Its 
State  report  wage  and  claim  informatfon 
on  a  quarterly  basis,  and  that  by  the 
time  the  SWICA  puts  the  information  in 
its  data  base,  the  information  is  already 
S  to  6  months  old.  Moreover,  since  many 
applicants  and  participants  work 
temporary  jobs,  much  of  die  matdi 
information  will  not  be  current  This 
commenter  recommended  that  the 
computer  matching  aspect  of  the 
regulation  be  ebmkiated,  and  that  PHAs 
and  owners  be  authorized  to  cross- 
check wage  and  claim  information  on  a 
casa-by-case  basis. 

Anotlwr  conunenter  felt  that  it  would 
have  to  make  significant  revisfons  to  die 
housing  agency's  computer  programs, 
since  its  reviews  of  tenant  income  are 
conducted  on  a  quarterly  basis  fmr 
administrative  purposes,  whereas  the 
SWICA  daU  in  its  State  is  based  on  a 
calendar  year.  This  commenter  believed 
that  the  time  and  cost  of  the  necessary 
computer  revisions  will  be  substantial 
and  will  require  a  significant  period  to 
implement  A  third  commenter 
questioned  die  utility  of  a  PHA's  using 
HUD  to  perform  a  computer  match 
because  of  a  lack  of  efficiency  and  the 
amount  of  time  that  would  be  involved 
in  obtaining  the  informati(». 

The  Department  disagrees  that 
computer  matching  will  be  inefficient 
and  too  costly,  and  believes  the  use  of 
computer  mwtrhing  to  obtain  wage  and 
claim  information  fixxn  SWICAs  will 
contribute  signlficanUy  to  the 
Department's  ability  to  combat  fraud 
and  abuse  in  its  programs.  In  1982,  the 
Office  of  the  Inspector  General  (OIG) 


conservatively  estimated  that  $200 
million  is  paid  out  annually  to  tenants 
who  falsify  their  eligibility  in  order  to 
gain  a  larger  assistance  payment  h  is 
conservatively  estimated  that  at  least  12 
percent  ofHUD-assistad  households  are 
able  either  to  gain  eligibility  or  to 
receive  more  assistance  than  allowed  by 
law  by  underreporting  their  income  or 
otherwise  falsifying  their  eligibility.  In 
some  locations,  the  percentage  may  be 
much  higher.  In  the  most  recant 
computer  matching  efi'orts  by  OIQ,  $144 
million  was  underreported  to  one  PHA 
since  1983.  resulting  in  the  tenants' 
share  of  rent  being  underpaid  by  over 
$2.9  million.  As  computer  matching 
becomes  more  fully  implemented.  HUD 
expects  similar  instances  of 
underpayment  to  be  uncovered,  and  for 
the  Department  to  be  able  to  prevent 
similar  losses.  Moreover,  the  Priva<^ 
Act  as  amended  by  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  requires  diat  HUD  justify  iU 
computer  matches  by  doing  a  cost 
benefit  analysis  of  all  con^>uter  matches 
it  intends  to  perform. 

Procedures  for  Tennfaialfoii,  Dndal. 
Saspcnsioo,  or  Radactiaa  of  Asssistuioe 
Based  oa  Inionnatioa  Obtained  From  a, 
SWICA 

Sections  760J0  and  200.1230  of  die 
proposed  rule  provide  procedures  for 
termination.  deniaL  suspension,  or 
reduction  of  assistance  based  cm 
information  obtained  from  a  SWICA. 
These  procedures,  in  general,  would 
permit  the  denial,  termination, 
suspension  or  redualion  of  assistance 
baaed  on  wage  and  claim  information 
obtained  from  a  SWICA  only  after 
independent  verification  of  the  wage 
and  claim  Information.  The  rule  also  wiU 
require  that  applicants  and  participants 
be  notified,  in  writing,  of  any  adverse 
findings  made  under  this  rule,  and  that 
applicants  and  partlc4;»ants  be  given  an 
opportunity  to  contest  the  findings  in  the 
same  manner  as  applies  to  other 
information  and  findings  relating  to 
eligibility  factors  under  the  a^ilicable 
housing  assistance  program. 

One  commenter  contended  that  the 
requirement  to  indepandenUy  verify 
wage  and  claim  informatian  is 
bupdensome  and  that  PHAs  should  not 
be  required  to  contact  either  enqiloyers 
or  spplicants  or  participants  before 
commencing  termination  proceedings  or 
seeking  restitution,  since  emjdoyers  are 
required  by  law  to  furnish  employee 
daU  to  SWICAs  and  such  data  Is 
generally  reliable  and  should  be 
sufficient  to  establish  a  prima  facie  case 
for  termination  or  restitution.  This 
commenter  also  noted  that  applicants 
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and  participants  In  public  housing  would 
have  the  opportunity  to  contest  the 
validity  of  the  data  at  an  administrative 
hearing. 

On  the  other  hand,  several 
commenters  asserted  that  with  computer 
matching,  despite  independent 
verffication.  there  remains  a  high 
Incidence  of  error  in  the  information 
produced.  These  commenters 
recommended  that  this  section  be 
revised  to  provide  specific  procedures 
for  contesting  findings,  in  order  to  avoid 
error  and  termination  of  assistance  in 
circumstances  where  it  is  not  warranted. 
One  commenter  noted  that  the  proposed 
regulation  simply  refers  to  existing 
procedures  for  challenging  eligibility 
determinations  in  each  separate  HUD 
program  covered  by  the  regulation,  and 
that  the  rule  also  fails  to  follow  the 
Privacy  Act  requirement  that  no  adverse 
action  can  be  taken  until  the  expiration 
of  the  written  notice  period  required  by 
a  program  or  thirty  days  (see  5  U.S.C 
552a(p)(3)).  whichever  is  later.  This 
commenter  advised  that  in  the  case  of 
some  program  (e.g.,  the  public  housing 
grievance  procedures],  the  existing 
mechanisms  may  be  an  adequate  and 
fair  forum  in  which  to  sort  out  what  are 
essentially  factual  issues.  However,  in 
other  programs — particularly  the 
subsidized  housiiig  programs — the 
participant  is  only  entiUed  to  a  review 
by  the  same  owner  that  made  the 
adverse  determination.  The  commenter 
counseled  that  cmy  errors  could  be 
identified  through  the  intervention  of  an 
Independent  intermediary,  such  as  a 
public  housing  grievance  panel 

Section  g04(c)(2)(B)  of  die  McKinney 
Amendments  prohibits  the  termination, 
denial  suspension,  or  reduction  of 
assistance  of  an  applicant  or  participant 
until  appropriate  steps  have  been  taken 
Independendy  to  verify  the  wage  and 
claim  information  obtained  frtim  a 
SWICA.  The  proposed  rule  provided 
requirements  for  independent 
verification  as  required  by  the  statute. 
The  final  rule  has  been  revised  to  clarify 
what  steps  are  necessary  for 
independent  verification.  The  final  rule 
Is  otherwise  unchanged,  recognizing  that 
independent  verification  ensures  the 
accuracy  of  the  wage  and  claim 
Information  obtained  from  the  SWICA 
so  as  to  prevent  improper  denial 
termination,  reduction,  or  suspension  of 
assistance. 

Section  904(c)(2)(q  of  die  McIOnney 
Amendments  also  requires  that 
applicants  and  participants  be  informed 
of  any  findings  made  on  the  basis  of  the 
verified  information  and  that  they  be 
given  an  opportunify  to  contest  these 
findings,  in  the  same  manner  as  applies 


to  other  Information  and  findings 
relating  to  eligibilify  factors  under  the 
covered  program.  "Hie  proposed  rule 
reflects  these  statutory  requirements. 
Since  the  procedures  covered  by  this 
rule  are  intended  primarily  to  augment 
current  income  verification  procedures 
and  are  in  no  way  Intended  to  supplant 
those  procedures,  HUD  disagrees  that 
new  and  additional  administrative 
procedures  are  necessary  for  contesting 
adverse  findings  related  to  wage  and 
claim  information  obtained  fr^m  a 
SWICA. 

The  Department  agrees  that  the  rule 
should  reflect  the  Privacy  Act 
requirement  that  where  HUD,  as  a 
Federal  agency,  conducts  a  computer 
match  with  a  SWICA.  no  adverse  action 
can  be  taken  until  the  expiration  of  the 
written  notice  period  required  by  the 
applicable  program  or  thirty  days, 
whichever  is  later.  Where  a  PHA 
conducts  the  computer  match,  no 
adverse  action  can  be  taken  until  the 
expiration  of  the  written  notice  period 
required  by  tha  appUcable  program.  The 
final  rule  has  been  revised  accordingly. 

SWICA  as  Primary  Source  for  Income 
Verification 

One  commenter  asked  what  source 
HUD  and  die  PHA  would  utilize  for 
verifying  incomes  of  applicants  and 
participants  between  quarters,  since 
SWICAs  will  become  die  primary 
source  for  verifying  incomes  of 
applicants  and  participants  in  HUD 
programs.  This  commenter  noted  that 
some  employment  Information  may  not 
be  available  to  SWICAs  before  the 
beginning  or  end  of  a  quarter.  This 
commenter  also  felt  that  the  rule  was 
not  clear  on  whether  or  not  it  is 
mandatory  for  HUD  and  the  PHA  to 
utilize  the  SWICA's  service  for  income 
verification  of  applicants  for  and 
participants  in  HUD  programs.  Another 
commenter  advised  diat  the  time 
element  and  cost  must  be  considered,  if 
HUD  determines  that  PHAs  must 
perform  computer  matches  irrespective 
of  whether  a  reasonable  basis  exists  for 
doing  so. 

The  rule  does  not  intend  diat  SWICAs 
be  the  primary  source  for  verifying  the 
income  of  applicants  for  and 
participants  in  the  covered  HUD 
programs.  The  procedures  covered  by 
this  rule  are  intended  to  augment  current 
verification  procedures  used  to  verify 
the  incomes  of  applicants  and 
participants.  Also,  under  the  rule, 
neither  HUD  nor  PHAs  are  required  to 
obtein.  through  computer  matches  or 
otherwise,  wage  and  claim  information 
frtim  SWICAs.  If  HUD  were  to  require 
PHAs  to  perform  computer  matches  with 
SWICAs  in  the  future,  the  Department 


would,  of  course,  take  into  account  the 
PHAs'  time  and  expense  in  performing 
computer  matches.  HUD  may.  however, 
require  PHAs  to  provide  die  Department 
with  the  tenant  information  necessary 
for  HUD  to  perform  a  computer  matcL 
The  Department  has  revised  the  sections 
of  the  final  rule  which  discuss  the 
purpose  of  the  rule,  to  clarify  these 
points. 

Moreover,  implementetion  of  the  rule 
is  intended  to  proceed  as  discussed  in 
the  preamble  to  the  proposed  rule.  To 
review  that  discussion,  a  PHA  could 
enter  into  a  computer  matching 
agreement  to  obtein  wage  and  claim 
Infonnation  with  a  SWICA  separately 
from  HUD,  or  could  request  diat  HUD 
perform  the  matcL  No  PHA  would  tie 
required  to  perfonn  a  computer  match 
itself.  The  HUD  Office  of  Inspector 
General  would  be  responsible  for 
coordinating  Initial  implementetion  of 
«computer  matches  under  the  regulation. 
JHowever,  in  the  foture,  other  HUD 
'^offices  may  conduct  computer  matches 
under  the  regulation. 

HUD  intends  to  encourage  groups  of 
PHAs,  or  individual  PHAs  who  have  the 
capadfy  to  perform  computer  matches, 
to  enter  into  computer  matching 
agreemente  with  SWICAs.  Computer 
matches  subject  to  these  agreemente 
could  take  several  forms.  For  example, 
some  Stetes  are  willing  to  allow  PHAs 
on-line  access  to  their  SWICA's  wage 
and  daim  datebases.  Subject  to  any 
.  regulatioiu  issued  by  the  Department  of 
Labor,  these  niAs  could  perform  front- 
end  verification  by  checking  the  income 
of  an  applicant  before  he  or  she 
becomes  a  tenant  by  matching  the 
applicant's  sodal  securify  number  with 
the  SWICA's  wage  and  daim  database 
These  PHAs  could  also  verify  a 
partidpant's  wage  and  claim 
Information  in  this  maimer. 

PHAs  without  on-line  access,  but  widi 
computer  matching  capabilify,  would 
also  be  encouraged  to  enter  into 
computer  matchbig  agreements  with 
SWICAs.  HUD  would  be  available  to 
provide  technical  assistcmce.  PHAs 
without  the  capabilify  to  handle 
computer  matching  could  request  that 
HUD  perform  the  computer  match  for 
them.  HUD  would  be  responsible  for 
determining  how  and  when  these 
matches  would  be  performed.  In  these 
cases,  PHAs  would  be  expected  to 
provide  HUD  with  a  computer  tepe  or 
diskette  conteining  all  relevant 
applicant  and  partidpant  date,  induding 
social  seciirify  numbers.  PHAs  would 
also  have  to  certify  to  HUD  that 
applicants  and  partidpante  subject  to  a 
match  have  signed  appropriate  consent 
forms  and  have  been  provided  with 
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•dMiMta  Ptivacy  Act  NottcM.  HUD 
would  oanr  dit  Mdal  Mouity  Bomben 
of  tfa«  appUcaiita  aod  partidponto  onto  a 
■aparata  oogpatartaadabla  Madia  and 
•and  it  to  tha  8WICA  Cor  computar 
matching.  Onca  a  natdk  waa  oooplatad, 
HUD  would  eompaia  tha  daU  tocaived 
from  tha  SWICA  with  te  applicant  and 
participant  data  laodvod  from  tha  PHA. 

PHAa  that  currently  receive  wage  and 
claim  infonnattoofroin  SWICAa  in  leas 
formal  ways,  such  as  by  individual 
written  request  or  telephone  calL  would 
not  be  prohibited  from  ffO"**t'»<ng  thasa 
practices.  However,  all  coUaction  and 
use  of  wage  and  claim  information  by 
PHAa  from  SWICAa  would  be  sttbiea  to 
having  Individual  consent  by  appUouts 
and  partidpanta.  to  tha  D^iartment  of 
Labor  lagnlations.  and  to  the  restrictiona 
and  penaltiea  set  out  in  this  rule. 

In  tha  case  of  private  owner  protects 
whaca  there  is  no  VHA  operating  as  a 
section  •  contract  administrator  and  for 
the  Sectkia  23S  program.  HUD  would  ba 
respoosibla  for  estabUsfaing  and 
conducting  computer  r*t*i4tirg 
agreements  with  SWICAs. 


Sections  20ai201(c)  and  70ai(c) 
provide  for  the  preemptioo  of  any  State 
law.  <«fli«<tng  restrictions  and  penalties, 
which  governs  the  collection  and  use  of 
wage  ud  claim  informatian.  to  tha 
extent  the  State  law  is  inconsistent  with 
this  rule.  (Sea  tha  preamble  of  tha 
propoaed  rule  at  M  PR  46513  (Nov.  3. 
1980)  fbr  a  discussion  of  Fedual 
preemption  for  paiposes  of  this  rale.) 

One  commenter  racoounended  that,  to 
i-esolve  dispatea  over  the  question  of 
whether  a  particalar  State  law 
reqairemaat  is  or  ia  not  preempted  by 
the  proposed  regulation.  HUD  should 
establish  an  administntiva  mechanism 
so  that  PHAs,  owners,  participants  and 
applicants  can  obtain  a  determinatian 
fatun  the  Office  of  General  Counsel,  or 
from  Regional  Counsel  where 
appropriate,  concerning  whether  the 
specific  State  law  provWona  at  issue 
pose  an  impermissible  conflict  with  the 
regulationa  or  tha  statute. 

The  Department  believes  no  special 
administrativa  mechanism  is  noeded  to 
determina  whether  a  partiailar  State 
requirement  ia  or  is  not  preempted  by 
the  regulation.  In  a  case  where  HUD  is 
performiaga  computar  match  for  a  PHA 
or  an  owner,  HUD  will  •iramtw  gag 
issues  that  arise  with  regard  to  whether 
a  particular  State  law  requirement  is 
preempted  by  this  rule.  Where  a  PHA  ia 
performing  the  coaBputer  match  with  a 
SWICA.  it  is  expected  that  the  PHA  wiU 
examine  any  such  issues.  The  PHA  may. 
of  course,  consult  with  HUD. 


Sewtal  lU^imiieiiteis  lecouunended 
that  an  axceptloo  ba  made  to  tha 
requirenent  tfiat  aO  applicants  and 
particfoants  s^  and  saboM  oimsent 
forms  for  special  eaaea  in  iddcfa  a 
caasent  fens  caanol  be  obtained  or 
where  there  most  be  a  delay  in  getting  a 
form  signed.  Such  occasions  can  occur 
when  a  fsmily  member  is  away, 
hospftanied,  or  not  competent  to  sign. 
One  commenter  suggested  tfiat  the  rale 
provide  that  if  tfiere  is  good  caoee  for 
failing  to  submit  a  consent  form  by  any 
member  of  an  assisted  familyi  die 
family's  eligibility  wiU  be  deteradned  fai 
any  event  and  the  household  will  have 
to  make  a  good  foith  effort  to  produce 
the  consent  form  as  soon  as  feasible. 
Anodter  commenter  noted  that  HUD'S 
recent  regulation  on  disdoenre  and 
verification  of  sodal  security  numbers 
(54  FR  39080:  Sept  27, 1989)  recognized 
that  similar  burdens  may  arise  in  die 
context  of  obtaining  documentation 
veriilying  sodal  secui'lty  numbers,  and 
provided  for  a  00-day  period  for  die 
family  to  provide  documentation.  This 
commenter  raoommandad  that  a  sfanOar 
time  period  be  provided  to  all  appbcants 
and  partidpants  so  that  they  can  secure 
the  necessary  consent 

The  Department  does  not  agree  that  a 
spedal  exception  should  be  made  to  the 
consent  form  requirement  where 
consent  forms  cannot  be  obtained  or 
where  there  must  be  a  delay  in  getting  a 
form  signed.  There  are  no  such 
exceptions  to  tha  requirement  to  sign 
and  submit  conaent  {oratB  for 
verificati<Hi  of  income  aivl  other 
tnfotmatioa  under  caiient  regulations, 
and  none  haa  been  needed  Moreover, 
the  eo-day  period  under  the  social 
security  regulation  is  to  allow  applicants 
and  partic^tants  suffident  time  to  get 
proof  of  their  SSNs.  Under  the  rule, 
applicants  and  partidpants  merely  have 
to  sign  and  submit  consent  forms  which 
are  provided  by  the  PHA  or  ownv;  there 
are  no  other  procedures  or  actions 
which  require  additional  time. 

One  commenter  noted  that  propoaed 
it  2Q0Ll210(bX4Mi)  and  7eai0(b)(4](i) 
would  require  that  whenever  then  has 
been  a  change  in  family  coauMaition. 
any  new  BMmber  ol  the  famdy  must  sign 
and  sabmit  a  ooosent  form  at  die  next 
intarfan  or  regularly  scheduled 
re«xaminatioo.  This  commenter 
recommended  that  theM  sectioiia  be 
amended  to  make  dear  that  they  ahonld 
only  be  apiriied  to  persona  18  or  older. 
The  commenter  also  suggested  that 
HUD  aiay  want  to  conaidar  whether  it  is 
cost-effective,  in  leims  of  administrative 
expense  and  time,  to  require  the  signing 
and  submission  of  consent  forms  in 


ddesly  and  handicapped  hooaing  where 
most  howehdda  are  not  employad. 

The  Department  agrees  that  the  rule 
should  be  dear  concerning  the  fact  that 
new  members  of  famiUea  are  only 
required  to  sign  and  submit  consent 
fonns  where  thoea  persons  are  18  yeara 
old  or  older.  The  nue  has  been  revised 
accordinghr.  HUD  has  detennfaied. 
however,  that  the  signing  and 
submissioB  ot  consent  forms  should  be 
required  in  boosing  for  the  dderly  and 
disabled  HUD  doea  not  beUeva  drnt  it  ia 
appropriate  to  assume  that  these  people 
are  not  enqiloyed.  Additionally,  the 
signing  and  submitting  of  consent  forma 
under  this  rale  is  an  insignificant  burden 
for  apfriicanta  and  partidpanta. 

One  commenter  noted  that 
i  7aaiO(b)(4Xiii)  would  permit  public 
housing  authorities,  fai  die  case  of  die 
WbUe  Housing.  Section  8,  or  Moderate 
Rehabilitatlaa  programs,  to  prescribe 
"other  drcnmstances**  in   'hich  consent 
forma  may  ba  required  Hie  ooinmenter 
noted  that  HUD  removed  similar 
language  in  HUD'S  recent  regulatioB  on 
disdosnre  and  verification  (rf  social 
security  numbers,  becauae  HUD  waa 
given  aole  auftority  to  implement  the 
statute  that  provided  die  authority  for 
that  regnlatioa  and  a  FHA's  anfettered 
discretian  to  devdop  gddeUnes  would 
interfere  with  HDD's  authority.  The 
commenter  recommended  dwt  PHAs  be 
permitted  to  axerdae  andiority  under 
S  78QLlO(b)(4)(3)  only  hi  coa)nnctioa  widi 
administrativa  instructions  from  HUD. 

The  Department  has  revised  the  final 
rule  to  require,  essentiany.  a  one-time 
signing  and  submission  of  consent  forms 
by  applicants  and  participants  in  the 
cov«ved  programs.  (See  If  ZOOilZlO  and 
760.10.)  The  final  rale  also  avthori2es 
HUD  or  die  PHA  to  require  die  signing 
and  submissiaa  of  subsequent  consent 
forms  by  participants  wiio  have  already 
signed  and  submitted  initial  conaent  . 
forma,  at  any  time  HUD  or  tha  PHA 
determines  a  new  consent  fonn  is 
necessary.  HUD  believes  it  ia 
appnqviata  for  PHAa  to  have  the 
discretion  to  determine  udien 
subsequent  consents  are  needed  to  be 
signed  by  partidpants,  since  die  PHAs 
are  responaibla  for  maintaining  dw 
consent  forma  and  are  in  the  best 
positioD  to  know  when  new  consents 
are  needed. 

Fiscallmpact 

Several  wwmpnters  expressed 
concern  about  tfie  coat  of  computer 
matching  and  how  payment  would  be 
made.  Oaa  commenter  siiggnstwit  dmt- 
HUD  sedi  additianal  fanda  to  defray 
PHA  costs  in  implementing  die  tnoome 
verificatioQ  program.  The  ooaunenter 
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'  advised  that  withoat  farther  fi"«>T"' 
assistance,  the  rule  would  create  further 
shortfalls  in  I>HA  operating  subsidies, 
and  increaae  PHA  problau  in  mg^Hpg 
ordinary  operating  coats  and  expenses. 
Another  commenter  asked,  if  tha  Section 
8  programs  are  adndaistercd  by  a  HIA. 
will  the  piocesmag  foes  be  paid  from  ttia 
housing  assistance  payments,  or  from 
the  PHAs admiaiatnlive  fees?  A  \Mrd 
coBunenter  questioned  whedier 
SWICAa  shcwld  be  allofwed  to  charge 
PHAa  for  the  wage  and  claim 
information,  and  if  aoch  a  (^arge  ia 
allowable,  bow  would  PHAa  charge  off 
the  expense  of  computer  !'>Tti4iing? 
Section  904(cXl)  of  Ae  McKhuiey 
Amendments  provides  tor 
reimbursement  of  costs  to  SWICAs  for 
pro\7ding  wage  and  daim  infonnatioB  to 
HUD  and  PkiAa.  For  computer  aoMcbes 
involving  mortgagees  under  the  section 
235  Program,  owners  where  there  is  no 
PHA  operating  as  a  section  8  contract 
administrator,  and  for  soma  PHAs,  HUD 
will  ba  mwHurring  thfi  matdtts.  ta  these 
cases,  HUD  will  abaorb  die  coats  of 
performing  the  conyuter  matches.  Costs 
in  other  cases  will  be  paid  through 
administrative  fees,  which  are  already 
adequate  to  cover  these  costs. 

Deviations  in  Incoue 

Section  76a30(bMl)  (i)  and  (ii)  af  the 
proposed  rule  would  provide  that  if 
wage  and  claim  iitformation  received 
from  an  applicant  or  participant  cbffoa 
from  the  infbrmatioa  obtained  frtMO  a 
SWICA,  the  PHA  should  begin  the 
process  of  income  verification.  Two 
commenters  recommended  diat  the  final 
rule  set  guiddines  for  reasonable 
income  deviation  levels. 

The  preamble  to  the  proposed  rule 
advised  that  HUD  ot  a  PHA  would  not 
be  expected  to  pursue  verificatioB 
where  the  (kHermces  in  income 
reported  are  too  smaU  to  raiae  an 
Inference  of  fraud  or  to  ftutify  tte 
expense  of  ind^iendent  verification  and 
the  procedurea  related  to  tnaiiBatioo. 
denial,  suspeastoo.  or  reduction  of 
assistance.  HUD  disagteea  that  the  rule 
should  aet  specific  gmdelinea  for 
reasonable  iacoma  deviation  levels. 
HUD  has  revised  die  final  rule  to 
provide  the  flexibility  discussed  in  the 
proposed  rule  regarding  when  HUD,  or 
PHAs,  are  expeded  to  pursue 
verification.  FfUD  briieves  diis 
flexibility  is  necessary  since 
drcumatanoes.  such  as  the  degree  of 
administrativa  barden  for  the  siza  off  die 
PHA  involved  may  dictate  differing 
standards.  However,  as  a  rule  of  thuasb. 
past  HUD  matchee  have  aomatimc 
a  difference  of  takOOO  in  faieana  as  a 
threshold  for  furdier  action. 


WUbas 


Sharing  &WICA 
Owner 

One  coamcnter  bsBeeed  tfcal  die 
requirements  under  1 78ai3Q(b)  (1)  ^ 

(ii)  nnrt  [']  sin  smhigniiau  lujaiJisig  His 
sharing  between  HUD  era  PHA  aad  an 
owner  of  wage  and  dain  infoimatian 
received  from  the  SWICA.  Can  wage 
and  daim  infoimatiaB  received  from  the 
SWICA  regarding  applicanta  and 
participants  ia  HUD  programa  be  shared 
with  owners? 

Section  904(cX^  limits  die  use  of 
wage  and  daim  information  by  HUD 
and  PHAs  (1)  To  verifying  an  applicaM'a 
or  partidpant's  eligibility  for  or  level  of 
assistance,  and  (2)  in  the  case  of  an 
owner  responsible  for  determining 
eligibility  for  or  level  of  assistance,  to 
informing  the  owner  that  an  appBcaufs 
or  partle^jenfs  riigibiRty  fbr  or  level  of 
assistance  is  uncertain  and  requesting 
the  owner  to  verify  the  applfcainf  s  or 
partidpanf  s  faieome  information.  The 
Department  haa  construed  this  sectioD 
as  prohibiting  FRJD  or  PHAs  frtaa 
providing  wagnand  claim  inlbrnwtiaB 
obtained  froai  SWKIAs  diiedly  to 
owners  (or  mortgagees,  as  applicable). 
HUD  believes  the  rule  is  dear  on  this 
matter. 

National  BuDetin  for  Fraud 

One  commenter  recommended  that 
the  rule  include  provision  for  a  traddng 
system  that  would  maintAin  a  list  of  all 
tenants  who  have  committed  fraud  and 
who  have  relocated  to  another  HUD 
project  to  avoid  reimbursement  of  rental 
assistance  to  die  Department 

The  Department  has  not  examined 
whether  wage  and  daim  farftmnation 
obtained  from  SWICAs  through 
computer  matdiing  under  section  904  of 
the  McIQnney  Amenthnents  cat  be  need 
in  a  tracking  system  for  tenants  who 
have  comaaitted  fraud  against  the 
Department  To  include  such  a  provision 
in  this  rule  would  require  proposed 
rulemaking,  since  it  woidd  be  an 
addition  of  a  substantive  natve. 
requiring  public  ccHument 

Responsibility  for  Obtaining  Infcruiatfaa 

One  commenter  stated  it  believed 
there  is  an  apparent  conflict  between 
the  proposed  rule  and  other  regulations 
that  place  the  burden  for  providing 
income  verification  on  die  family  as  a 
condition  of  adtaiission  to  or  continued 
occupancy  of  any  assisted  unit  (e.g.  24 
CFR  813.108^).  882.118(a).  913J0g(b). 
and  980.4(c)(2)).  The  proposed  rale 
would  place  a  poeitive  burden  on  a  PHA 
to  verify  income  information  from  some 
source  o&er  ftan  die  SWICA  before  a 
denial,  termination,  suspension,  or 
reduction  of  assistance.  The  oeramenter 


recommended  dmt  the  rule  be  daiified 
so  that  il  iB  BO  wqr  chaqpss  the 
applicantfa  or  partidpaoirs 
respoBsOiMea  as  detatitd  ia  die 
regulatory  oectiona  dtad  i 

HUD  dtaa^aes  with  diis  ( 
Partic^iaiits  are  r«  sponsible  for 
providing  income  information.  On  the 
other  hand,  income  verificatiaa  haa 
always  been  the  responsihttfy  of  the 
PHA  or  o>waer,  and  this  rale  doea 
nothing  to  change  diet 

Need  for  the  Rule 


Onei 

for  the nde,  siaes  the  uamiieiitsr 
bdievad  dwra  is  already  ads  q— la 
regulatory  antkorify  (or  obtajnog  and 
verifying  employee  Income  hifriimaMiai. 

The  Dq»artmeat  bebevea  ftia  rale  is 
neceaaary  since  sectiaa  9(M  oi  the 
McKinney  Amendments  provides  new 
and  specific  requirements  with  regard  to 
the  obtaining  of  wage  and  daim 
information  from  SWICAs.  These 
requirements  are  complex  and  this  rule 
is  desi^aed  to  provide  tiia  neceasaiy 
guidance  for  proper  impleraentatian. 

Other  Issues 

The  fdlowing  is  a  discussion  of  odier 
changes  the  Department  has  asade  to  the 

regulation. 

Htle  of  the  Kegulation 

The  tide  has  been  changed  from 
"Incane  Verification  I^ocedares  for 
Applicants  and  Partidpants  in  HUD 
Programa"  to  "Procedures  for  Obtaii^Bg 
Wage  and  Claim  Information  frtaa  Stato 
Wage  Information  CollectiaB  Agendcs." 
HUD  believes  this  title  conveys  a  more 
accurate  description  of  the  content  of 
thia  rule  than  did  the  previous  title. 

Computer  Matddng  Agreements 

Section  7WL25(c)  would  require  a  PHA 
to  submit  its  computer  matdring 
agreement  to  HUD  for  review  and 
approval  before  entering  into  the 
agreement  with  a  SWICA. 

HUD  haa  removed  from  the  final  nde 
the  requirement  far  HUD  approval  of 
conqiBlBr  matriiing  agreements,  since  it 
believes  diat  diia  ia  an  annecessary 
additkmal  '"^■^■■■■i'^t'iMM  requirement 
mAs  should  ooosult  their  own 
attencys  with  regard  to  the  adeqaaqr  of 
the  computer  maSching  agreement 
espedaUy  with  regard  to  Stats  law.  TUa 
will  fi«e  HUD  from  reviewing  St^a 
laws.  The  rule  oontinBes  to  qiedfy 
proviatoBs  that  need  to  be  contained  in 
the  computer  natdiing  agreemeat 

Consent  Fomis  and  Privacy  Ad  Noticas 

HUD  haa  ma&  several  changes  to  die 
rule  to  ensar*  the  adequaqr  of  consent 
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forms  being  ased.  With  regard  to 
obtaining  wage  and  claim  information 
from  SWICAs,  the  rule  now  requires 
that  the  consent  form  authorize  HUD  or 
the  FHA  (as  applicable)  to  obtain 
information  or  materials  from  SWICAs 
that  it  needs  to  complete  or  verify  the 
apphcation  for  participation  or 
continued  assistance  of  applicants  and 
participants  under  the  covered 
programs.  With  regard  to  employee 
income  information,  the  consent  form 
must  explicitly  authorize  HUD,  PHAs  or 
the  owner  (or  mortgagee,  as  applicable) 
to  obtain  employee  income  information 
from  niirent  or  previous  employers. 
Under  a  separate  notice,  HUD  intends  to 
issue  a  specific  consent  form  for  use 
under  this  rule. 

The  requirement  of  a  specific  consent 
provision  (and  in  the  future,  a  specific 
consent  form)  is  to  ensiue  that 
applicants  and  participants  have 
adequate  notice  that  they  have 
consented  to  the  disclosure  of  wage  and 
claim  information.  This  will  allow  HUD 
to  perform  computer  matches  while 
relying  on  certifications,  made  by 
owners  (and  mortgagees,  as  applicable) 
and  PHAs,  that  applicants  and 
participants  have  uigned  adequate 
consent  forms.  SWICAs,  in  turn,  can 
rely  on  these  certifications  to  perform 
computer  matches  without  requiring 
actual  production  of  the  individual 
consents.  The  final  rule  requires  owners, 
mortgagees,  and  PHAs  to  certify  to  HUD 
that  all  applicants  and  participants  who 
are  subject  to  a  computer  match  to  be 
conducted  by  HUD  have  signed  an 
adequate  consent  form. 

The  rule  has  also  been  revised  to 
require  that  all  applicants  and 
participants  in  the  covered  programs  be 
provided  with  a  Privacy  Act  notice.  The 
Privacy  Act  (5  U.S.C.  552a(e)(3)),  as 
amended  by  the  Computer  Matching  and 
Privacy  Protection  Act  of  1968,  requires, 
in  general  the  applicable  Federal 
agency  to  inform  each  individual  fit)m 
whom  it  seeks  information,  on  the  form 
which  it  uses  to  collect  the  information 
or  on  a  separate  form  that  can  be 
retained  by  the  individual  concerning: 
(1)  The  authority  which  authorizes  the 
solicitation  of  information,  and  whether 
disclosure  of  such  information  is 
mandatory  or  voluntary,  (2)  the  principal 
purpose  or  purposes  for  which  the 
information  is  intended  to  be  used.  (3) 
the  routine  uses  which  may  be  made  of 
the  information,  and  (4)  the  effects  on 
the  participant,  if  any,  of  not  providing 
all  or  any  part  of  the  information. 
Further,  each  Privacy  Act  notice  must 
include  reference  to  mandatory  social 
security  numbers  and  notification  that 
computer  matching  may  be  done  to 


verify  the  information  that  has  been 
provided. 

Since  HUD  must  comply  with  the 
Privacy  Act  in  performing  its  computer 
matches,  the  requirement  in  the  rule  that 
all  covered  applicants  and  participants 
be  provided  with  a  Privacy  Act  notice 
will  allow  HUD  to  perform  computer 
matches  while  relying  on  certifications 
made  by  owners  and  PHAs  that 
applicants  and  participants  have 
received  a  Privacy  Act  notice.  The  final 
rule  requires  owners,  mortgagees,  and 
PHAs  to  certify  to  HUD  that  all 
applicants  and  participants,  subject  to  a 
computer  match  to  be  conducted  by 
HUD,  have  received  a  Privacy  Act 
notice. 

Since  participants  are  asked  to  give 
information  at  annual  recertifications. 
Privacy  Acf  notices  should  be  provided 
to  participants  at  each  annual 
recertification.  Privacy  Act  notices  must 
also  be  provided  to  applicants  at  time  of 
application.  The  Privacy  Act  notice  may 
be  provided  to  applicants  and 
participants  as  part  of  a  consent  form 
under  this  rule,  or  in  a  separate 
document 

Inclusion  of  the  Section  235  Program 

The  final  rule  includes  the  section  235 
program.  Section  004  of  the  McKinney 
Amendments  provides  HUD  with 
authority  to  implement  the  requirements 
of  that  section  as  a  condition  of  hiitial  or 
continuing  eligibility  for  participation  in 
any  HUD  program  involving  initial  and 
periodic  review  of  an  applicants  or 
participant's  income.  The  section  235 
program  involves  initial  and  periodic 
review  of  an  applicant's  or  participant's 
income,  and  HUD  has  exercised  its 
discretion  under  section  904  to  include 
the  section  235  program  under  this  rule. 

Section  235  of  the  National  Housing 
Act  authorizes  HUD  to  make  monthly 
payments  to  mortgagees  in  order  to 
reduce  effective  Interest  costs  to  aid 
lower  income  families  in 
homeownership.  This  section  requires 
mortgagors  to  meet  certain  initial 
eligibilify  requirements,  including  having 
an  annual  income  within  limits 
prescribed  by  HUD,  and  to  recertify 
annually.  Under  the  final  rule, 
applicants  are  required  to  sign  and 
submit  consent  forms  as  a  condition  of 
eligibilify  for  the  program.  Participants 
are  required  to  sign  and  submit  consents 
at  their  next  interim  or  regularly 
scheduled  income  reexamination.  HUD 
will  be  responsible  for  performing  any 
computer  matching  programs  for  the 
section  235  program. 


Findings  and  Certifications 

Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
'been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  (7:30  a.m. 
to  5  p.m.  weekdays)  in  the  Office  of  the 
Rules  Docket  Clerk.  Office  of  the 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276, 451  SeventB  Street  SW.. 
Washington.  DC  20410. 

Major  Rule 

This  rule  does  not  constitute  a  "major 
nile"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  would  not  (1)  Have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abilify  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  e05(b] 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
requires  applicants  and  participants  in 
certain  HUD  programs  to  sign  consent 
forms  permitting  (1)  HUD,  the  PHA,  or 
the  owner  to  verify  employee  income 
information,  and  (2)  HUD  or  the  PHA  to 
request  wage  and  claim  information 
from  a  SWICA.  The  costs  of  complying 
with  this  requirement  and  collection  of 
the  information  will  be  slight,  since 
verification  of  family  income  is  already 
required 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  (if  implemented) 
have  federalism  implications  and,  thus, 
are  not  subject  to  review  imder  the 
Order.  Although  section  904  preempts 
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certain  State  privacy  acta  which  mi^ 
otherwise  iatarfete  with  the  ability  of 
HUD  and  PHAs  to  collect  wage  nd 
claim  information  about  appUcante  and 
participants  in  HUD  programs  from 
SWICAs,  the  extent  of  the  preemption  is 
the  minimum  necessary  to  accoMplidi 
the  goals  of  section  904  in  tfas  collection 
of  the  information.  (See  the  preamble  of 
the  proposed  rule  at  54  FR  40513  (Nov.  3, 
1989)  for  a  discussion  of  Federal 
preemption  for  purposes  of  this  rule.) 
Moreover,  the  only  entities  subject  \a 
the  rule  that  we  covered  by  the  Order 
are  PHAs  and  SWICAs.  PHAs  would  be 
affected  in  their  nrfe  as  "processing 
entities."  Since  PHAs  already  perform 
significant  functions  in  this  role  wiA 
respect  to  providing  HUD  assistance  to 
applicants  and  participants,  the 
additional  burden  of  requiring 
applicants  and  participants  to  sign 
consent  forms  and  of  collecting 
information  pursuant  to  the  consent 
appears  to  be  insubstantial.  Under 
section  303(i)  of  the  Social  Secnrify  Act, 
as  amended  by  section  904  of  the 
McKinney  Amendments,  SWICAs  are 


required  to  provide  wage  and  daia 
informatioa  to  HUD  and  HlAa.  Since 
HUD  anticipates  the  information  will  be 
collected  through  a  computer  aatcbiag 
program,  the  burden  on  the  SWICAs 
should  be  small  SWICAs  are  also  to  be 
reimbursed  for  this  activify. 

Executive  Order  12606,  the  Family 

The  General  Counsel  as  the 
Designated  Official  under  Executive 
Order  12606.  the  Family,  has  determiBed 
that  this  rule  does  not  have  potential  for 
significant  impact  on  family  formation, 
maintenance,  and  general  weD-being, 
and,  thus,  is  not  subject  to  review  under 
the  Order.  Under  the  rule,  apjriicaots 
and  participants,  and  aduh  members  of 
their  families,  are  reqmred  io  sign  and 
submit  consent  forms  authorizing  the 
verification  or  collection  of  certain 
information  necessary  for  deterauning 
eligibilify  for  or  level  ol  assistance 
under  the  covered  programs.  Consent 
forms  to  permit  verification  of 
information  provided  by  the  family  are 
already  required.  This  rule  adds  an 
insignificant  additional  burden  for 
applicants  and  participanta,  and  will 


help  ensure  that  scarce  hov 
assistance  will  be  tai^eted  to  the  truly 
needy. 

Semiannual  Agenda  of  Regulations 

This  rule  was  listed  as  item  mmber 
1163  in  the  Departmenf  s  Semianinial 
Agenda  of  Regulations  pubMshed  on 
October  29, 1990  (55  FR  44530,  445«1> 
pursuant  to  Executive  Order  12291  and 
the  Regulatory  Flexibillfy  Act 

Catalog  of  Federal  Domestic  Aasistoace 

The  catalog  of  Federal  Domestic 
Assistance  program  nmnben  are  I4.t03. 
14.135, 14.137, 14.149, 14.156, 14.157,  UJ77. 
14.650, 14.851,  and  14.852. 

Information  CoUecUoo  Reqairementa 

The  collection  of  information 
requirements  contained  in  tida  ndc  were 
reviewed  by  OMB  under  section  3504Ch) 
of  the  Paperwcvk  Eleduction  Act  of  198(L 
VirtuaUy  all  of  the  sections  of  this  final 
rule  have  been  determined  by  the 
Department  to  contain  collection  of 
information  requirements.  Informatioa 
on  these  requirements  is  provided  as 
follows: 


Tabucation  of  Annual  REP0RTtN6  Burden  Income  Verification  Procedures  for  Appucants  and  PAR-nciPANT«  m  HUD 

Programs  * 


Owalpttcm  ol  MonnaSoB  GoOection 

Section  of  24  CFR 
affected 

Njmberot 

Number  o( 
responses 

P« 
reaporxtent 

Total  annual 
responses 

Houapar 
responses 

ToM 
hours 

Conaant  tona  aOoMicv  (t)  HUO  ar  Public  Houaing  AMSxxlty. 

50O   51S 

a;m.2sa 

2,040.000 

96,000 

150,000 

sa 

4 

4 
1.25 
1.25 

1 

a68S.024 

10,560.000 

68,750 

167,500 

59 

.016 

j»ta 
jBta 

.016 

te 

138,960 

(PHA)  or  owner  to  vaitfy  amployaa  incoma  tatofmation 

991.  M«       , 

with  previous  or  current  employeea;  (Z)  HUD  or  ttw  PHA 
to  request  wage  and  dalm  information  from  the  State 
Wag»  agancr  laapowalW  for  •»  aAMaSatian  of  the 
State  Unampkjymant  Law  Stat*  Waaa  WomMtiaR  Collec- 
tion Agency  (SWTCA).  (2502-0204). 

247,  290, 

760,  880 „.. 

881,883 

884.  885 _ 

WW 

Consent  »omi  allowing:  (t)  HUD  or  PHA  or  owner  to  verify 
■mplayaa  IncoM  ii<MiiiaSuii  wiBi  prawoua  or  curent 
employan;  «>  MUD  orttw  PHA  to  nquaat  wage  and 
cleim  mformaSoa  iram  Sl«*  Wage  a«ancy  naponaible  for 
the   admlniatratkin   of   the   State   U.-wcnptoytDeia   Law 

760.  813 

882.  887 __ 

900.904 

905.913 

Oftn 

leajta 

(SWICA).  (2577-0083). 

employee  Income  MomiaSan  «Mi  pwwioue  or  current 
employees:  (2)  HUO  to  request  wage  and  claim  informa- 
tion from  the  State  Wage  agency  responsittle  for  the 

(2502-0190). 
Consent  form  allowing:  (1)  HUO  or  tm  mortgagee  k>  verify 

235 

3.000 

employee  income  infonnatlon  with  pwtiiout  or  current 
employeea;  (2)  HUD  lo  request  wage  and  cteim  infbmw- 
tion  from  9m  9am  WMga  agency  reeponafcfe  tor  the 
administration  of  the  State  UnempioymenI  Law  (SWICA). 
(2SQ2-O0S^ 
OIG  Request  for  SWICA  to  provide  wage  and  daim  Informa- 

a4a 

magneSc  tape  againat  State  Wage  database).  (250a- 
0008). 

Total  anual  htmfmtt 

\ 

312jB6t 

'Tha 


tar  OMB  etaarance  numbers  (2502-0204),  (2502-0082).  (2577-0083).  and  (2502-0190)  on  this  table 
) hurteft at  thaawatuceKapprwl  of  each  and  does  not  represent  aainctaaaal^Sw  HUD  Informalioii 


was  Included  In  tfi9 
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List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and  procedure, 

Claims, 

Housing  standards. 

Loan  programs:  Housing  and  community 

development. 
Mortgage  insurance. 
Organization  and  functions 

(Government  agencies). 
Reporting  and  recordkeeping 

requirements. 
Minimum  property  standards. 
Incorporation  by  reference. 

24  CFR  Part  215 

Grant  programs:  Housing  and 

community  development. 
Rent  subsidies. 

24  CFR  Part  221 

Condominiums. 

Low  and  moderate  income  housing, 

Mortgage  insurance. 

Displaced  families. 

Single  family  housing. 

Projects. 

Cooperatives. 

24CFRPart235 

Condominiums. 

Cooperatives, 

Low  and  moderate  income  housing. 

Mortgage  insurance, 

Homeownership. 

24  CFR  Part  236 

Low  and  moderate  income  housing, 

Mortgage  insurance. 

Rent  subsidies. 

Taxes, 

Utilities, 

Projects. 

24  CFR  Part  247 

Low  and  moderate  income  housing. 
Public  housing. 
Tenant  eviction. 

24  CFR  Part  290 

Mortgage  insurance. 

Low  and  moderate  income  housing. 

24  CFR  Part  760 

Certain  housing  assistance  programs. 
Income  verification  procedures. 

24  CFR  Part  813 

Low  and  moderate  income  housing. 

24  CFR  Part  880 

Grant  programs:  Housing  and 

community  development. 
Rent  subsidies. 

Low  and  moderate  income  housing. 
New  construction. 

24  CFR  Part  881 

Grant  programs:  Housing  and 
community  development. 


Rent  subsidies. 

Low  and  moderate  income  housing. 

24CFRPart882 

Grant  programs:  Housing  and 

commuidty  development. 
Housing, 
Mobilenomes, 
Rent  subsidies. 
Low  and  moderate  income  housing. 

24  CFR  Part  883 

Grant  programs:  Housing  and 

community  development. 
Rent  subsidies. 
New  construction  and  substantial 

rehabilitation. 
Low  and  moderate  income  housing. 

24  CFR  Part  864 

Grant  programs:  Housing  and 

community  development. 
Rent  subsidies. 
Rural  areas. 
Low  and  moderate  income  housing. 

24  CFR  Part  885 

Grant  programs:  Housing  and 

community  development. 
Aged, 

Handicapped, 
Loan  programs:  Housing  and  community 

development. 

24  CFR  Part  886 

Grant  programs:  Housing  and 

community  development. 
Low  and  moderate  income  housing, 
Rent  subsidies. 

24  CFR  Part  867 

Grant  programs:  Housing  and 

community  development. 
Housing. 
Rent  subsidies. 
Low  and  moderate  income  housing. 

24  CFR  Part  900 

Housing  assistance  payments:  New 
construction  and  substantial 
rehabilitation. 

Guaranteed/insured  loans. 

24  CFR  Part  904 

Grant  programs:  Housing  and 

community  development. 
Loan  programs:  Housing  and  community 

development. 
Low  and  moderate  income  housing. 
Public  housing, 
Homeownership. 

24  CFR  Part  905 

Grant  programs:  Housing  and 

community  development. 
Grant  programs:  Indians, 
Indian  housing. 


Loan  programs:  Indians, 

Low  and  moderate  income  housing. 

Public  housing. 

Homeownership. 

24  CFR  Part  913 

Public  housing. 
Indian  housing. 

24  CFR  Part  960 

Public  housing. 

Accordingly,  24  CFR  parts  200, 215, 
221,  235.  236,  247,  29a  813,  86a  861,  882. 
683,  684,  885.  886,  887,  900, 904,  905, 913, 
and  960  would  be  amended,  and  new  24 
CFR  part  760  would  be  added,  to  read  as 
follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  part  200  is 
revised  to  read  as  follows: 

Authority:  Titles  I,  IL  National  Housing  Act 
(12  U.S.C  1701-1715S-18):  sec  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (12  U.S.C  3535(d)). 
Subparts  T  and  U  are  also  issued  under  sec. 
165,  Housing  and  Community  Development 
Act  of  1987  (42  U.S.C  3543).  Subpart  V  is  also 
issued  under  sec.  904  of  the  Stewart  E 
McKinney  Homeless  Assistance 
AmendmenU  Act  of  1988  (42  U.S.C.  3544). 
Subparts  T  and  V  are  also  issued  under  sea 
101,  Housing  and  Urban  Development  Act  of 
1965  (12  U.S.C  ITOls).  and  sec.  203,  Housing 
and  Community  Development  Amendments 
of  1978  (12  U.S.C  1715Z-11). 

2.  Part  200  is  amended  by  adding  a 
new  subpart  V,  to  read  as  follows: 

Subpart  V— Procedure*  for  Obtaining  Wage 
and  Claim  Information  About  Applicants 
and  Participants  in  HUD's  Aasicted 
Mortgage  and  Loan  Insurance  and  Related 
Programs  From  State  Wage  Inf  ocmation 
Collection  Agencies  (SWICAs) 

200.1201    Summaiy.  purpose,  and  Federal 

preemption. 
200.1203    Applicability. 
200.1205    Definitions. 
200.1210    Consent  by  applicants  and 

participants. 
200.1215    Penalties  for  failing  to  sign  consent 

forms. 
200.1220    Compliance  with  the  Privacy  Act 

and  other  nquirements. 
200.1225    Request  for  wage  and  claim 

information  from  SWICAs  and 

restrictions  on  the  use  of  the  information. 
200.1230    Procedures  for  termination,  denial, 

suspension,  or  reduction  of  assistance 

based  on  information  obtained  from  a 

SWICA 
200.1235    Criminal  and  civil  penalties. 
200.1240    Effective  date  of  rule. 
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Subpart  V-Proo«durw  for  Obtaining 
Waoa  and  Claim  Infonnatlon  About 
AppHcanta  and  Partidpanta  In  HUD'a 
Aaaiatod  Mortgaga  and  Loan 
Inauranca  and  Raiatad  Programa  From 
Stata  Waga  Infonnatlon  CoHaction 
AgandaaOWICAa) 

{  200.1201    Summary,  purpose,  and 


(a)  Summary.  (1)  This  part  implements 
section  904  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act 
of  1988  ("McKinney  Amendments")  as  it 
pertains  to  the  assisted  mortgage  and 
loan  insurance  and  related  programs 
administered  by  the  Department  of 
Housing  and  Urban  Development  under 
subchapter  B  of  this  chapter.  The 
programs  covered  by  this  subpart 
include  the  following:  Rent  Supplements 
imder  24  CFR  part  215;  management  of 
HUD-acquired  multifamily  properties 
under  24  CFR  part  290;  the  rental 
assistance  programs  imder  sections 
221(d)(3)  and  236  of  the  National 
Housing  Act;  and  the  mortgage 
assistance  program  under  section  235  of 
the  National  Housing  Act  Section  904  is 
implemented  for  most  of  the  housing 
assistance  programs  administered  by 
HUD  under  24  CFR  chapters  Vm  and  IX. 
at  24  CFR  part  760. 

(2)  This  part  requires  applicants  and 
participants  in  the  covered  programs  to 
sign  consent  forms  authorizing: 

(i)  HUD  or  the  owner  (or  mortgagee, 
where  applicable)  to  verify  employee 
income  information;  and 

(ii)  HUD  to  request  a  SWICA  to 
release  wage  and  claim  information. 
The  failiue  of  any  person  to  sign  these 
convent  forms  constitutes  grounds  for 
denial  of  assistance,  or  termination  of 
assisti-nce  or  tenancy  (or  both),  for  the 
covered  program. 

(3)  This  part  restricts  the  use  of 
information  received  by  HUD  from  a 
SWICA  to— 

(i)  Verifying  an  applicant's  or 
participant's  eligibilify  for  or  level  of 
assistance;  or 

(ii)  Informing  the  owner  (or  mortgagee, 
where  applicable)  that  an  applicant's  pr 
participant's  eligibility  for  or  level  of 
assistance  is  tmcertain  and  needs  to  be 
verified. 

This  part  prohibits  termination,  denial, 
suspension,  or  reduction  of  assistance 
without  prior  independent  verification  of 
wage  and  claim  information  obtained 
fiom  a  SWICA.  The  applicant  or 
participant  shall  then  be  notified  of  any 
adverse  findings  and  given  an 
opportunity  to  contest  them. 

(4)  This  part  provides  criminal  and 
civil  penalties  for  certain  wrongful  or 
negligent  actions  under  this  part 


(b)  Purpose.  The  purpose  of  this  part 
is  to  enable  HUD  to  obtain  wage  and 
claim  information  about  applicants  and 
participants  in  the  covered  programs 
through  computer  matches  with 
SWICAs  in  order  to  verify  an 
applicant's  or  participant's  eligibilify  for 
or  level  of  assistance  and  help  decrease 
the  incidence  of  fraud,  waste,  and  abuse 
in  these  programs.  The  procedures 
covered  by  this  part  are  intended 
primarily  to  augment  current  income 
verification  procediu^s  and/or 
requirements,  and  are  in  no  way 
intended  to  supplant  or  otherwise  affect 
those  procedures  and/or  requirements. 

(c)  Federal  preemption.  This  part 
preempts  any  State  law,  including 
restrictions  and  penalties,  which 
governs  the  collection  and  use  of 
employee  income  information  and  wage 
and  claim  information,  to  the  extent  it  is 
inconsistent  with  this  part. 

S  200.1203    Applical>ility. 

(a)  Information  to  be  covered  by 
consent  forms.  The  information  covered 
by  consent  forms  described  in  this  part 
involves  employee  income  information 
and  wage  and  claim  information  from  a 
SWICA.  In  addition,  consent  forms  may 
authorize  the  collection  of  other 
information,  including  information 
which  can  be  obtained  under  other  laws, 
regulations,  and  handbooks. 

(b)  Programs  covered.  This  part 
applies  to  the  following  housing 
assistance  programs  contained  in 
subchapter  B  of  this  chapter 

(1)  Part  215,  Rent  Supplement 
Payments. 

(2)  Part  221,  Low  Cost  and  Moderate 
Income  Mortgage  Insurance. 

(3)  Part  235,  Mortgage  Insurance  and 
Assistance  Payments  for  Home 
Ownership  and  Project  Rehabilitation. 

(4)  Part  23a  Mortgage  Insiu-ance  and 
Interest  Reduction  Payments  for  Rental 
Projects. 

(5)  Part  290,  Management  and 
Disposition  of  HUD-Owned  Multifamily 
Housing  Projects. 

S  200.1205    Definitions. 

As  used  in  this  part 

Applicant  means  an  applicant  for 
assistance  imder  the  programs  referred 
to  in  8  200.1203. 

Claim  information  means  information 
regarding: 

(a)  Whether  an  individual  is  receiving, 
has  received,  or  has  applied  for 
imemployment  compensation; 

(b)  The  amount  of  compensation  the 
individual  is  receiving  or  is  entided  to 
receive;  and 

(c)  The  period  or  periods  when,  or 
with  respect  to  which,  the  individual 
actually  received  such  compensation. 


Consent  form  means  a  consent  form 
or  forms  approved  by  HUD  to  be  signed 
by  applicants  and  participants  for  the 
purpose  of  obtaining  employee  income 
information  from  employers  and  wage 
and  claim  information  from  a  SWICA  or 
other  information  which  can  be  obtained 
imder  other  laws,  regulations  and 
handbooks. 

Employee  income  information  means 
all  the  information  known  to  current  or 
previous  employers  which  HUD  or  the 
processing  entify  determines  is 
necessary  for  purposes  of  determining 
an  applicant's  or  participant's  eligibilify 
for  or  level  of  assistance  in  a  covered 
program. 

HUD  means  the  United  States 
Department  of  Housing  and  Urban 
Development 

Mortgagee  means  the  original  lender 
under  a  mortgage,  and  its  successors 
and  such  of  its  assigns  as  are  approved 
by  the  Federal  Housing  Commissioner, 
that  receive  assistance  payments  from 
the  Secretary  on  behalf  of  eligible 
mortgagors  or  cooperative  members 
pursuant  to  section  235  of  the  National 
Housing  Act 

Owner  means  the  person  or  entify  (or 
employee  of  an  owner)  that  leases  an 
assisted  dwelling  unit  to  an  eligible 
family. 

Participant  means  a  family  receiving 
assistance  under  a  program  referred  to 
in  S  200.1203. 

Processing  entity  means  the  person  or 
entify  that  is  responsible  for  making 
eligibilify  determinations  and  any 
interim  or  regularly  scheduled  income 
reexaminations  under  any  of  the 
programs  referred  to  in  S  200.1203. 

Scheduled  income  reexamination  has 
the  following  meaning  for  the  programs 
referred  to  in  S  200.1203. 

(a)  Parts  215,  221.  235.  and  236:  The 
regularly  scheduled  reexamination  of 
participant  income. 

(b)  Part  290:  Income  certification  as 
provided  by  S  290.17(e). 

State  Wage  Information  Collection 
Agency  (SWICA)  means  the  SWICA 
receiving  quarterly  wage  reports  from 
employers  in  the  State  (which  may  be 
the  agency  administering  the  State's 
unemployment  compensation  program), 
or  an  alternative  system  which  has  been 
determined  by  the  Secretary  of  Labor  to 
be  as  effective  and  timely  in  providing 
employment  related  income  and 
eligibilify  information. 

Wage  information  means  information 
about  wages  as  defined  in  the  State's 
unemployment  compensation  law  and 
includes  the  Social  Securify  Number  (or 
numbers,  if  more  than  one),  name  of  the 
employee,  quarterly  wages  of  the 
employee,  and  the  name,  address.  State. 
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,  telephone  number,  and  (when  known) 

i  employer  identificatioo  number 

yf  an  employer  reporting  wafee  under  a 

Joyment  compensatitn  law. 


(a)  Required  coiwent  by  apph'cants 
and  participants.  The  following 
individuals  ahall  sign  one  or  more 
consent  forms  authorixing  HUD  or  the 
owner  (or  mortgagee,  as  applicable)  to 
verify  employee  income  ii^onnation. 
and  HUD  to  request  a  SWICA  to  release 
wage  and  claim  information: 

(1)  Each  member  of  an  applicant 
family  who  is  at  least  18  years  of  age, 
including  each  family  head  and  spouse 
regardless  of  age;  and 

(2)  Each  member  of  a  participant 
family  who  is  at  least  18  years  of  age, 
including  each  family  head  and  spouse 
regardless  of  age. 

(b)  Consent  authorization:  to  whom 
and  when —  (1)  Consent  by  applicants. 
Applicants  shall  sign  the  consent  forms 
and  submit  them  to  the  processing  entity 
whr    '  ^eir  eligibility  under  a  program 
referred  to  in  (  200.1203  is  being 
determined.  Applicants  shall  be 
responsible  for  the  signing  and 
submitting  of  consent  forms  by 
applicable  family  members. 

(2)  Initial  consent  by  participants.  If 
participation  for  a  program  referred  to  in 
9  200.1203  was  initiated  before  the 
effective  date  of  the  part,  participants, 
including  applicable  members  of  their 
family,  shall  sign  and  submit  consent 
forms  at  the  next  interim  or  regularly 
scheduled  income  reexamination. 
Participants  shall  be  responsible  for  the 
signing  and  submitting  of  consent  forms 
by  fandly  members. 

(3)  Subsequent  consent  forma  to  be 
signed  at  the  next  interim  or  regularly 
scheduled  income  reexamination — 
special  cases.  Consent  forms  are 
required  under  the  following 
circumstances: 

(i)  Where  there  has  been  a  change  in 
the  composition  of  the  participant's 
family,  any  new  member  of  the  family  18 
years  or  older  shall  sign  and  submit  a 
consent  form  at  the  next  interim  or 
regularly  scheduled  reexamination; 

(ii)  When  a  member  of  a  family  turns 
18  years  of  age,  that  member  shall  sign 
and  submit  a  consent  form  at  the  next 
interim  or  regularly  scheduled 
reexamination; 

(iii)  Once  a  participant  has  submitted 
signed  consent  forms  as  an  applicant  or 
as  a  preexisting  participant  subsequent 
consent  forms  are  required  to  be  si^ed 
and  submitted  at  the  next  interim  or 
regularly  scheduled  income 
reexamination  as  required  by  HUD. 


(c)  Qmsentfimn  requiremeats.  The 
consent  fonn  required  by  this  subpart 
shall  contain,  at  a  minimitm,  provisions 
authorizing: 

(1)  HUD  to  obtain  from  SWICAs  any 
information  or  materials  necessary  to 
complete  or  verify  the  appUcation  for 
partldpation  and/or  to  m*tnfai>n 
continaed  assistance  under  a  program 
referred  to  In  (  200.1203;  and 

(2)  HUD  or  the  owner  (or  mortgagee, 
as  applicable)  responsible  for 
determining  eligibility  for  or  level  of 
assistance,  to  verify  with  previous  or 
current  employers  employee  income 
information  pertinent  to  the  applicant's 
or  participant's  eligibility  for  or  level  of 
assistance  under  a  program  referred  to 
in  9  200.1203. 

These  requirements  may  be  contained  in 
more  than  one  consent  form.  - 

S20ai2l5    Penattlee  for  fating  to  sign 
consent  tonns. 

(a)  Denial  of  assistance.  The 
processing  entity  shall  deny  assistance 
to  an  applicant,  in  accordance  with  the 
provisions  governing  the  pro-am 
involved,  if  the  applicant  or  any 
member  of  the  applicant's  family,  does 
not  sign  and  submit  the  consent  forms 
as  required  in  9  200.1210. 

(b)  Termination  of  assistance  or 
tenancy.  It  shall  be  considered  grounds 
for  termination  of  assistance,  and  (as 
provided  by  the  individual  program 
covered  by  this  part)  the  tenancy  of  a 
participant  in  accordance  with  the 
provisions  governing  the  program 
involved,  if  the  participant  or  any 
member  of  the  participant's  family,  fails 
to  sign  and  submit  the  consent  forms  as 
required  in  |  200.12ia 

(c)  Cross  references.  Individuals 
should  consult  the  regulations  and 
administrative  instructions  for  the 
programs  referred  to  in  9  20ai203  for 
further  information  on  the  use  of 
employee  income  information  and  wage 
and  claim  information  in  determining 
the  eligibility  of  applicants  and  the 
continued  eligibility  of  participants. 

S20ai220    Compliance  wWi  the  Privacy 
Act  and  other  requirements. 

(a)  Compliance  with  the  Privacy  Act 
The  collection,  maintenance,  use,  and 
dissemination  of  employee  income 
information  and  wage  and  claim 
information  under  this  part  shall  be 
conducted,  to  the  extent  applicable,  in 
compliance  with  the  Privacy  Act  (5 
U.S.C  S52a)  and  all  other  provisions  of 
Federal  State,  and  local  law. 

(b)  Privacy  Act  notice.  All  applicants 
shall  be  provided  with  a  Privacy  Act 
notice  at  the  time  of  application.  All 
participants  shall  be  provided  with  a 


Privacy  Act  notice  at  eadi  annual 
income  recertiflcatioii. 


S200.122S   Re(|ueetter«N«eand( 
Intomiation  from  SWKAe  and  reetrteOom 
on  the  uee  of  the  kifumieHuiL 

(a)  Information  available  fnxn 
SWICA— to  whom  and  what  HUD  may, 
after  signed  consent  forms  have  been 
submitted  to  the  processing  entity  by  an 
applicant  or  participant  request  wage 
and  claim  information  from  a  SWICA. 
The  processing  entity  shall  certify  to 
HUD  that  the  applicable  applicants  and 
participants  have  signed  consent  forms 
meeting  the  requirements  of 

9  200.1210(c)  and  have  received  a 
Privacy  Act  Notice  as  required  by 
9  200.1220(b).  Regulations  prescribed  by 
the  Secretary  of  Labor  govern  how  often 
and  in  what  form  information  may  be 
disclosed  by  a  SWICA. 

(b)  Restrictions  on  use  of  wage  and 
claim  information  obtained  from 
SWICA.  HUD  may  only  use  wage  and 
claim  information  obtained  from  a 
SWICA: 

(1)  To  verify  an  applicant's  or 
participant's  eligibilify  for  or  level  of 
assistance;  or 

(2)  In  the  case  of  an  owner  (or 
mortgagee,  as  applicable),  to  inform  the 
owner  (or  mortgagee)  that  an  applicant's 
or  participant's  eligibilify  for  or  level  of 
assistance  is  uncertain  and  needs  to  be 
verified. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0008) 

S20ai230   Procedurec  for  termination, 
denial,  suspenelon,  or  reduction  of 
assistance  beeed  on  hifm  niatlon  ootained 
fromaSWICA. 

(a)  Termination,  denial,  suspension,. 
or  reduction  of  assistance.  Assistance 
may  terminated,  denied,  suspended,  or 
reduced  for  an  applicant  or  participant 
based  on  wage  and  claim  information 
obtained  from  a  SWICA  if: 

(1)  The  steps  contained  in  paragraph 
(b)  of  this  section  have  been  taken  to 
independently  verify  wage  and  claim  ' 
information  relating  to: 

(i)  The  amount  of  the  wages  or 
unemployment  compensation  involved; 

(ii)  Whether  such  applicant  or 
participant  actually  has  (or  had)  access 
to  such  wages  or  benefits  for  his  or  her 
own  use;  and 

(iii)  The  period  or  periods  when,  or 
with  respect  to  which,  the  aiq)licant  or 
participant  actuaUy  received  the  wages 
or  benefits;  and 

(2)  The  applicant  or  participant  has 
been  given  an  opportunify  to  contest 
any  adverse  findings  In  accordance  with 
paragraph  (c)  of  this  section. 
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(b)  Procedures  for  independent 
verification.  Independent  verification 
may  be  satisifed  by  any  of  the  following 
procedures: 

(1)  VerificaUon  by  HUD.  Upon 
receiving  wage  and  claim  information 
from  a  SWICA,  HUD  shall  compare  this 
information  with  the  information  about 

a  family's  income  obtained  by  the  owner 
(or  mortgagee,  as  applicable)  from  the 
applicant  or  participant  or  from  his  or 
her  employer.  Where  the  wage  and 
claim  information  reveals  an  employer 
that  was  not  disclosed  by  the  applicant 
or  participant  or  where  the  wage  and 
claim  information  differs  from  the 
information  received-from  the  applicant 
or  participant  or  from  his  or  her 
employer,  HUD  may  request  the 
undisclosed  employer  or  other  employer 
to  furnish,  in  writing,  to  the  owner  (or 
mortgagee,  as  applicable)  or  to  HUD  any 
information  HUD  determines  to  be 
necessary  for  purposes  of  having  the 
owner  (or  mortgagee)  redetermine  an 
applicant's  or  participant's  eligibihfy  for 
or  level  of  assistance  in  a  covered 
program.  HUD  may  also  verify  wage 
and  claim  information  obtained  from  a 
SWICA  by  checking  the  accuracy  of  the 
information  with  the  applicant  or 
participant  directly. 

(2)  Verification  by  owner  (or 
mortgagee,  as  applicable).  Based  on  the 
wage  and  claim  information,  HUD  may 
inform  an  owner  (or  mortgagee,  as 
applicable)  that  an  applicant's  or 
participant's  eligibilify  for  or  level  of 
assistance  is  uncertain  and  needs  to  be 
verified.  The  owner  (or  mortgagee)  shall 
then  reverify  the  applicant's  or 
participant's  income  information  by 
checking  the  accuracy  of  the  information 
with  the  employer  or  directly  with  the 
family.  HUD  may  not  disclose  wage  and 
claim  information  obtained  from  a 
SWICA  directly  to  an  owner. 

(c)  Opportunity  to  contest  HUD  or  the 
owner  (or  mortgagee,  as  applicable) 
shall  promptly  notify  any  applicant  or 
participant,  in  writing,  of  any  adverse 
findings  made  on  the  basis  of  the 
information  verified  in  accordance  with 
paragraph  (b)  of  this  section. 
Termination,  denial,  suspension,  or 
reduction  of  assistance  shall  be  carried 
out  in  accordance  with  requirements 
and  procedures  applicable  to  the 
individual  covered  program,  and  shall 
not  be  required  imtil  the  expiration  of 
any  notice  period  provided  by  the 
program's  law  or  regulations,  or  30  days 
from  the  date  of  the  notice,  whichever  is 
later.  Any  determination  or 
redetermination  of  family  income  made 
on  the  basis  of  information  verified  in 
accordance  with  paragraph  (b)  of  this 
section  shall  also  be  carried  out  in 


accordance  with  the  requirements  and 
procedures  applicable  to  the  individual 
covered  program.  This  notice  required 
by  this  subsection  shall  run  concurrently 
with  any  other  notice  required  by  any 
other  law,  regulation,  or  handbook.  "Hie 
applicant  or  participant  shall  be  given 
an  opportunify  to  contest  the  findings 
in  the  same  manner  as  applies  to  other 
information  and  findings  relating  to 
determination  of  family  income  or 
composition  under  the  appUcable 
housing  assistance  program. 

9200.1235    Criminal  and  cMI  penalties. 

(a)  Criminal  penalties.  Any  person 
who  knowingly  and  willfully  requests  or 
obtains  under  false  pretenses  any  wage 
and  claim  information  concerning  an 
applicant  or  participant  from  a  SWICA 
pursuant  to  this  part,  or  who  knowingly 
and  willfully  discloses  any  such 
information  in  any  manner  to  any 
individual  not  entitied  under  any  law  to 
receive  it  shall  be  guilfy  of  a 
misdemeanor  and  fined  not  more  than 
$5,000.  The  term  "person"  for  purposes 
of  this  paragraph  shall  include  an  officer 
or  employee  of  HUD  and  any  owner  or 
mortgagee  (or  employee  of  an  owner  or 
mortgagee)  responsible  for  determining 
eligibilify  for  or  level  of  assistance. 

(b)  Civil  penalties.  Any  applicant  or 
participant  affected  by: 

(1)  A  negligent  or  knowing  disclosure 
of  information  referred  to  in  section  904 
of  the  McKinney  Amendments  or 
section  303{i)  of  the  Social  Security  Act 
about  the  applicant  or  participant  by  an 
officer  or  employee  of  any  PHA  or 
owner  (or  mortgagee,  as  applicable), 
which  disclosure  is  not  authorized  by 
section  904,  section  303[i),  or  any 
implementing  regulation;  or 

(2)  Any  other  negligent  or  knowing 
action  that  is  inconsistent  with  section 
904,  section  303(i),  or  any  implementing 
regulation;  may  bring  a  civil  action  for 
damages  and  such  other  relief  as  may  be 
appropriate  against  any  owner  or 
mortgagee  (or  employee  of  an  owner  or 
mortgagee)  responsible  for  any  such 
unauthorized  action.  Authorized  use  of 
employee  income  information  includes 
any  use  of  the  information  determined 
by  HUD  or  an  owner  (or  mortgagee,  as 
applicable)  to  be  necessary  for 
determining  eligibility  for  or  level  of 
assistance  in  a  covered  program  and  not 
prohibited  by  any  Federal  or  State  law. 
Jurisdiction  of  such  a  case  is  in  the 
United  States  district  court  in  the 
district  in  which  the  affected  applicant 
or  participant  resides,  in  which  the 
unauthorized  action  occurred,  or  in 
which  the  applicant  or  participant 
alleged  to  be  responsible  for  the 
unauthorized  action  resides. 
Appropriate  relief  that  may  be  ordered 


by  the  district  court  shall  include 
reasonable  attorney  fees  and  other 
litigation  costs. 

9200.1240   Effective  date  Of  rule. 

(a)  Applicants.  The  provisions  of  this 
part  and  the  conforming  changes  made 
with  respect  to  consent  forms  in  the 
regulations  governing  the  programs 
referred  to  in  9  200.1203,  apply  to  all 
applicant  eligibilify  determinations 
initiated  on  or  after  the  effective  date  of 
this  rule. 

(b)  Participants.  The  provisions  of  this 
part  and  the  conforming  changes  made 
with  respect  to  the  execution  of  consent 
forms  for  participants  in  the  regulations 
governing  the  programs  referred  to  in 

9  200.1203,  apply  to  each  interim  or 
regularly  scheduled  reexamination  of 
the  income  of  a  participant  initiated  by 
the  processing  entity  on  or  after  the 
effective  date  of  this  rule. 

PART  215— RENT  SUPPLEMENT 
PAYMENTS 

3.  The  authority  citation  for  24  CFR 
part  215  continues  to  read  as  follows: 

Authority:  Sec  101(g),  Housing  and  Urban 
Development  Act  of  1965  (12  U.S.C.  17018): 
sec.  7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)). 

4.  In  9  215.20,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§215.20    Qualified  tenant 

***** 

(b)  •  *  • 

(2)  For  requirements  covering  the 
disclosure  and  verification  of  Social 
Security  Numbers  by  individuals  and 
families,  see  part  200,  subpart  T,  of  this 
chapter.  For  requirements  regarding  the 
signing  and  submitting  of  consent  forms 
by  individuals  and  families  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  see  part  200,  subpart  V,  of  this 
chapter. 
***** 

5.  Section  215.55  is  revised  to  read  as 
follows: 

9  21 5.55    Reexamination  of  family  Income 
and  composltioa 

(a)  Regular  reexaminations.  The 
owner  must  reexamine  the  income  and 
family  composition  of  all  Qualified 
Tenants  at  least  once  every  12  months. 
After  consultation  with  the  Qualified 
Tenant  and  upon  verification  of  the 
information,  the  owner  must  make 
appropriate  adjustments  in  the  Total 
Tenant  Payment  in  accordance  with 
9  215.45  and  determine  whether  the 
family's  unit  size  is  still  appropriate.  The 
owner  must  adjust  Tenant  Rent  and  the 


I 
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Rent  Supplement  payment  to  reflect  any 
change  in  Total  Tenant  Payment  and 
must  cany  out  any  unit  transfer  required 
by  HUD.  At  the  time  of  the  awiual 
reexamination  of  family  income  and 
composition,  the  owner  must  require  the 
Qualified  Tenant  to  meet  the  disiclosure 
and  verification  requirement*  for  Social 
Security  Numbers,  as  provided  by  part 
20a  subpart  T  of  this  chapter.  For 
requirements  regarding  the  signing  and 
submitting  of  consent  forms  by 
individuals  and  families  for  the 
obtaining  of  wage  and  daim  information 
from  State  Wage  Information  Collection 
Agencies,  see  part  200,  subpart  V,  of  this 
chapter. 

(b]  Interim  reexaminations.  The 
Qualified  Tenant  must  comply  with 
provisions  in  its  lease  regarding  interim 
reporting  of  changes  in  income  or  family 
composition.  If  the  owner  receives 
information  concerning  a  change  in  the 
Qualified  Tenant's  income  or  other 
drciunstances  between  regularly 
Bchediiled  reexaminations,  the  owner 
must  consult  with  the  Qualified  Tenant 
and  make  adjustments  determined  to  be 
appropriate.  Any  change  in  the 
Qualified  Tenant's  income  or  other 
circrmutances  that  would  result  in  an 
adjustment  in  the  Total  Tenant  Payment 
Tenant  Rent  and  the  Rent  Supplement 
Payment  must  be  verified  See'24  CFR 
75ai0(d)(2)(i)  for  the  requirements  for 
disclosure  and  verification  of  Social 
Security  Numbers  for  interim 
reexaminations  involving  new  family 
members.  For  requirements  regarding 
the  signing  and  submitting  of  ccMisent 
forms  by  individuals  and  families  for.  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agendas,  see  part  20a  subpart  V,  of  this 
chapter. 

(c)  Termination  of  aaaiatance.  A 
Qualified  Tenant's  eligibility  for  Rent 
Supplement  Payments  continues  until 
the  Total  Tenant  Payment  equals  the 
Gross  Rent  The  rent  charged  at  that 
point  may  not  exceed  the  market  rent 
approved  by  the  Secretary.  The 
termination  of  eligibility  at  such  point 
will  not  afiect  the  Qualified  Tenant's 
other  rights  under  its  lease,  nor  will  such 
termination  predude  the  resumption  of 
payments  as  a  result  of  later  changes  in 
income,  rents,  or  other  relevant 
circumstances  during  the  term  of  the 
contract  However,  assistance  also  may 
be  terminated  in  accordance  with  any 
requirements  of  the  lease  or  with  HUD 
requirements,  induding  the  failure  of  the 
Qualified  Tenant  to  meet  the  disdosuie 
and  verification  reqiiirements  for  Sodal 
Security  Number*,  as  provided  by  part 
200,  subpart  T  of  this  chapter,  and  the 
failure  of  the  Qualified  Tenant  to  sign 


and  submit  consent  forms  for  the 
obtaining  of  wage  and  daim  information 
bom  State  Wage  Information  Collection 
Agendes,  as  provided  by  part  200. 
subpart  V  of  this  chapter. 

PART  221-4.0W  COST  AND 
MODERATE  MCOME  MORTQAQE 
INSURANCE 

6.  The  authority  dtation  for  part  221 
continues  to  read  as  follows: 

Authority:  Sees.  211. 221  National  Housing 
Act  (12  U.S.C.  1715b.  1715/);  tec  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  353S(d)):  sec 
221.544(a)(3)  is  also  Issued  under  sec  201(a), 
National  Housing  Act  (12  U.S.a  1707(a)). 

7.  In  S  221.537,  a  new  paragraph  (g)  is 
added,  to  read  as  follows: 

S  221.537    AddHtonaloccupency 
requirefnents;  prefsfred  purctiasera  or 


(g)  Signing  of  consent  forms  for 
income  verification.  Upon  determining 
an  individual's  or  family's  eligibility  for 
initial  occupancy  under  paragraph  (a)  of 
this  section,  and  at  any  subsequent 
reexamination  of  a  tenant's  income  for 
continued  occupancy  under  paragraph 
(b)  of  this  section,  the  mortgagor  must 
require  the  individual  or  family,  or  the 
tenant  (as  appropriate),  to  sign  and 
submit  consent  forms  for  obtaining 
information  from  State  Wage 
Information  Collection  Agendes,  as 
provided  by  part  200,  subpart  V,  of  this 
chapter.  Failure  of  the  individual  or 
family,  or  the  tenant  (as  appropriate),  to 
meet  such  requirements  will  constitute 
grounds  for  denying  its  eligibility  for 
initial  occupancy,  or  for  terminating  its 
tenancy,  in  accordance  with  the 
Commissioner's  administrative 
instructions  and,  if  applicable,  part  200, 
subpart  V,  of  this  chapter. 

PART  23S-MORTQAQE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABILITATION 

6.  The  authority  dtation  for  part  235 
continues  to  read  as  follows: 

Authority:  Sections  211. 235.  National 
Housing  Act  (12  U.S.C.  IHSb.  1715x);  sec. 
7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3S3S(d)). 

9.  In  9  235.10.  paragraph  (e)  is  revised 
to  read  as  follows: 


{235.10 


Number*,  as  provided  by  part  200l 
subpart  T,  of  this  chapter.  For 
reqtdrements  regarding  the  signing  and 
submitting  of  consent  forms  by 
mortgagor*  and  cooperative  members  - 
for  the  obtaining  of  wage  and  daim 
information  bom  State  Wage 
Information  Collection  Agendes,  see 
part  200,  subpart  V.  of  this  chapter. 

10.  In  f  235.350,  a  paragraph  (d)  is 
revised  to  read  as  follows: 

S  235.350   Mortgagor's  required 


(d)  The  homeowner  must  meet  the 
disclosure  and  verification  requirements 
for  Sodal  Security  Numbers  in 
connection  with  any  recertification 
under  this  section,  as  provided  by  part 
200.  subpart  T.  of  this  chapter.  For 
requirements  regarding  the  signing  and 
submitting  of  consent  forms  by 
homeowners  for  the  obtaining  of  wage 
and  claim  information  from  State  Wage 
Information  Collection  Agencies,  see 
part  200.  subpart  V,  of  this  chapter. 
•       •       •       •       • 

11.  In  I  235.375.  paragraphs  (b)(4)  and 
(e)  are  revised  to  read  as  follows: 

fi  235.375    Tenntnatlon,  suspenaion.  or 
rsinatatamont  of  the  assistance  payment 
contract 


(e)  To  be  eligible  under  this  part  the 
mortgagor  or  cooperative  member  must 
meet  the  requirements  for  the  disdosure 
and  verification  of  Sodal  Security 


(b)  *  •  • 

(4)  The  mortgagee  is  imable  to  obtain 
fix>m  the  homeowner  (or  from  the 
cooperative  assodation  on  behalf  of  the 
cooperative  member)  a  required 
recertification  of  occupancy, 
employment  income,  and  family 
composition,  and  (if  required)  disdosure 
and  verification  of  Sodal  Security 
Numbers,  as  prescribed  in  S  235.350,  and 
(if  required)  signed  consent  forms  for  the 
obtaining  of  wage  and  daim  information 
from  State  Wage  Information  Collection 
Agendes,  as  prescribed  in  S  235.350. 
*        •        •        •        • 

(e)  Reinstatement.  Where  the 
assistance  payments  contract  is 
suspended,  it  may  be  reinstated  by  the 
Secretary  at  the  Secretary's  discretion 
and  on  such  conditions  as  the  Secretary 
may  prescribe.  To  be  eligible  for 
reinstatement  under  this  section,  the 
mortgagor  or  cooperative  member  must 
meet  the  requirements  for  the  disdosure 
and  verification  of  Sodal  Security 
Numbers,  as  provided  by  part  2I0O, 
subpart  T,  of  this  chapter,  and  the 
requirements  for  the  signing  and 
submitting  of  consent  forms  for  the 
obtaining  of  wage  and  daim  information 
from  State  Wage  Information  Collection 
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Agendes.  aa  piovidcd  by  part  200. 
subpart  V  of  Ais  chapter. 


PART  aaft-MORTGAOE  INSURANCE 
AND  nOEREST  REOUCnOH 
PAYMENT  FOR  RENTAL  PROJECTS 

12.  Hie  auriiority  dtation  for  part  230 
contimies  to  read  ss  folkms: 

Authority.  Sectioas  211,  230.  National 
Housing  Aa  (12  U.S.C.  1715b.  17152-1);  sec 
7(d),  D^artment  of  Housing  and  Urban 
Development  Act  (42  U.S.C  9935(d7)l 

13.  In  1 23A7Q,  patapaph  (aKl)  is 
revised  to  read  aa  {bUowai 

§238.70    Occupancy  lequfcewients. 

(a)(l]  In  processing  appCcations  for 
admission,  the  housing  owner  will 
determine  eligibility  in  accordance  with 
procedures  prescribed  by  the 
Commissioner,  including  those  specL&ed 
for  the  (£sdosure  and  veiificatiou  of 
Sodal  Security  in  part  200.  subpart  T,  of 
this  chapter  and  those  ^lecified  for  the 
signing  and  submitting  of  consent  forms 
by  families  for  the  obtaining  of  wage 
and  daim  information  froas  State  Wage 
Information  Collection  Agendes  as 
provided  by  part  200,  aubpart  V.  of  this 
ch^ter. 
•        •        •        •        * 

14.  Section  23M0  is  revised  to  read  as 

follows: 


{236.80 


of 


(a)  Re^kritexaaanatiomi  The 
owner  nrast  iccsuBine  the  ineoBie  apd 
famtty  eoaipodtkm  of  att  Qaahfod 
Tenaoti  aft  kast  aace  evay  12  noBtka. 
After  ccnisiritatiaa  with  the  Qualified 
Tenant  and  opoa  vecificatian  of  the 
information^  Ham  owner  Mot  make 
appsopriate  a^astmesla  in  tba  Tenant 
Rent  (or  Total  Teual  Paysscnt  fior 
tenants  receiving  Ae  benefit  (rf  Rental 
Assistance  Payents)  te  xmrdawca 
wiftb  1 238.5S  or  1 238.735.  and  determine 
whether  the  Qualified  Tearait's  onit  sixe 
is  still  appropriate.  The  owner  naut 
adjust  Tenant  Rent  and  the  Rental 
Assistance  Payment  if  ^qificabk;  to 
reflect  any  change  in  Total  Tenant 
Payment  and  must  carry  oat  any  onil 
transfer  required  by  HUD.  Al  ^  time  of 
the  annual  reexaamatioB  of  fumiy 
income  and  composition,  the  owbct 
must  requite  the  taaaHif  to  meet  the 
disdosTire  mmd  vetificatioa  icquircmeBts 
for  Social  Security  Numbers,  as 
provkled  by  part  200,  subpart  T  of  this 
chapter.  Pwrcquitcmenta  isgaidiat  the 
sipitog  and  sutuaitting  of  eonscat  fonns 
by  faniilics  for  the  obtaining  of  wage 
and  claim  Infannatioa  fioa  Stale  Wage 
Inf«»motioa  CoUectioB  Agendes,  see 
part  200,  subpart  V.  of  this  Gh^)ter. 


(b)  Interim  i 
QuabfiadTc 
provisions  in  its  1 
reporting  of  changes  in  iacooia  or  faaily 
composition.  If  the  owner  receives 

inf ansMitwn  ctmceming  a  rhawgif  fci  the 
Qualified  Tenant's  income  or  other 
dreamstances  between  regalaHy 
scheduled  reexaminations,  the  owner 
^must  consult  wift  the  Qnalffied  Tenant 
and  make  adjustments  determined  to  be 
appropriate.  Any  change  in  the 
Qualified  Tenant's  income  or  other 
circumstances  that  would  result  in  an 
adjustment  in  the  Rental  Assistance 
Payment  or  Tcaani  Rent  must  be 
verified.  See  24  CFR  20aj.ai5(d)(2}4i)  Sac 
the  requirements  for  disdosure  and 
verification  of  Sodal  Security  Nombers 
for  kiterin  reexaminetione  lufulvhtg 
new  femily  members.  For  requ  [reineutg 
reganfing  the  signing  and  submitting  of 
consent  forms  by  famiRpa  for  the 
obtaining  of  wage  and  claim  informatioo 
from  State  Wage  Information  Collection 
Agencies,  see  part  200.  subpart  V,  of  tiiis 
chapter. 

(c)  Termination  of  asatstonce.  A 
Qualified  Tenant  loses  eligibility  for 
assistance  when  the  Tenant  Rent  (Total 
Tenant  Payment  for  tenants  receiving 
the  benefit  of  Rental  Assistance 
Payments)  equals  tfie  Basic  Rent  (Gtass 
Rent  for  RAP  tenants).  The  termination 
of  efigibflity  at  sadi  proint  w31  not  affect 
the  Qualified  Tenant's  other  nights  under 
its  lease,  nor  wffl  soch  termination 
preclude  tfie  resumption  of  payments  as 
a  result  of  later  changes  in  income,  rents 
or  other  rdevant  ctnnunstances  daring 
the  term  of  ttle  contract  However, 
assistance  or  eHgibility  to  pay  behrw 
Market  Rent  also  may  be  terminated  in 
accordance  with  any  requirement?  of 
the  tease  or  with  HUD  requirements, 
inchi(fing  faifore  to  meet  the  disrfosare 
and  verification  requirements  for  Social 
Securfty  Nmnbere,  as  provided  by  part 
200,  subpart  T,  of  this  chapter,  anid  the 
failure  to  sign  and  submit  consent  forms 
for  the  obtaining  of  wage  and  daim 
information  from  State  Wage 
Information  Collection  Agencies,  as 
pnnrldied  by  paet  200L  Bul^wrt  V,  of  this 
chapter. 

1&  Section  236.710  is  revised  to  reed 
as  follows: 


{2361710 

The  benefits  of  rental  assistaace 
payments  are  availaUe  only  to  an 
individu^  or  a  family  renting  a  dwdliag 
unit  in  a  project  that  is  subject  to  a 
contract  under  tiiis  subpart  or  occupying 
such  a  dweUisig  nail  as  a  coopeaUwe 
member.  To  qaaUly  for  such  benefits. 
the  iadividiial  or  family  must  satisfy  the 
definition  of  Qualified  Tenant  found  to 


S  236.2  of  si^ipart  A.  In  order  to  iscelve 
rental  asatstaaee  under  this  subpart  it 
must  have  been  dctenniBed  that  Um 
incQBK  of  the  iadlvidaal  or  faoaly  is  tfoe 
low  to  permit  the  kidividital  or  family  to 
pay  the  approved  Gross  Rent  with  30 
percent  of  such  individual's  or  faadk/t 
Adjusted  Monthly  Ibcobm.  as  defined  ia 
subpart  A.  For  requirements  eoacenuag 
the  disdoaare  and  verification  oi  8oci(4 
Security  Numbers,  see  part  2aX  sul^ftart 
T  of  this  chapter.  For  requireatcnts 
regarding  the  signing  and  sufaaitting  of 
consent  forms  iat  the  obtaiasng  oi  wage 
and  daim  infomatioD  from  State  Wage 
Informatioa  CoUedioik  Agencies,  see 
part  200,  subpart  V.  of  this  chapter. 


PART  247--EVICTIONS  FROM 
CERTAIN  SUBSIDIZED  AND  HUO- 
OWNED  PROJECTS 

16.  The  authority  citatfoa  for  part  2^ 
continues  to  read  as  follows: 

AulkMity:  Sec  101,  HoMiag  awl  Utbm 
Derciopnent  Act  at  1985  (12  U.S.C  1701s); 
sees.  211. 221. 236,  Nattoaal  Housing  Act  (12 
V.SJC.  1715b.  17157, 171S»-1):  sec  202. 
Housing  Act  of  ISfiO  (12  U.SC.  ITOl^atca.  X 
5. 8,  United  States  Housing  Act  of  1987  (42 
U.S.C  1437a.  1437c  1437f):  sec.  7(dl. 
Department  of  Hoosuig  and  Url>aii 
Development  Act  f42  U.&C  3S36(d)). 

17.  In  i  21^.3,  jma^tfk  {c^  is  revised 
to  read  as  follows: 

{247.3    Entltlemsnt  Of  tenants  to 
occupancy. 

•        •        •        *        • 

(c)  Material  noncompliance.  The  term 
"material  noncompliance  with  the  rental 
agreement'*  indudies: 

(1]  One  or  more  substantial  viofatiooa 
of  the  rental  apeement; 

(2)  Repeated  minor  violations  of  the 
rental  agreement  that: 

(i)  Disrupt  the  livability  of  the  project. 

(iij  Adversely  affect  the  heahh  or 
safety  of  any  person  or  the  right  of  any 
tenant  to  the  quiet  enjoyment  of  the 
leased  premises  and  related  project 
facilities, 

(iii)  Interfere  with  the  management  of 
the  project  or 

(iv)  Have  an  adverse  finaacwl  effect 
on  the  project; 

(3)  Failure  of  the  tenant  to  timely 
supply  all  required  information  on  the 
income  and  compoaition.  or  eGgibility 
factors,  of  the  tenant  household 
(induding,  but  not  limited  to,  failure  to 
meet  the  disdosure  and  verification 
requirements  for  Social  Seoitty 
Numbers,  as  provided  by  24  CFR  part 
200,  subpart  T,  or  24  CFR  part  750  (as 
appropriate],  or  failure  to  sign  and 
submit  consent  forms  f or  the  ebtaning 
of  wage  and  daim  information  from 
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State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
20a  subpart  V,  or  24  CFR  part  7eo  (as 
appropriate)),  or  to  knowingly  provide 
incomplete  or  inaccurate  information: 
and 

(4)  Non-payment  of  rent  or  any  other 
financial  obligation  due  under  the  rental 
agreement  (including  any  portioa 
thereof)  beyond  any  grace  period 
permitted  under  State  law,  except  that 
the  payment  of  rent  or  any  other 
financial  obligation  due  under  the  rental 
agreement  after  the  due  date,  but  within 
the  grace  period  permitted  under  State 
law,  constitutes  a  minor  violation. 


PART  290-MANAQEMENT  AND 

DisposrnoN  of  hud-owned 

MULTIFAMILY  HOUSING  PROJECTS 

18.  The  authority  citation  for  part  290 
continues  to  read  as  follows: 

Authority:  Sees.  202. 203.  204,  Housing  and 
Community  Development  Amendments  of 
1978  (12  U.SC  1715x-lb.  ITOli-ll.  1701Z-12); 
•ecs.  207, 211.  National  Housing  Act  (12 
use  1713.  msb):  sec.  7(d),  Department  of 
Housing  and  Uri)an  Development  Act  (42 
U.S.C  3535(d)). 

19.  In  S  290.17,  a  new  paragraph  (g)  is 
added,  to  read  as  follows: 

1 2M.17    Rental  ratM  during  ownership  by 

Hua 

•      •      •      •      • 

(g)  Signing  of  consent  forms  for 
income  verification.  Any  certifications 
or  reexaminations  of  the  income  of 
tenants  or  prospective  tenants  in 
connection  with  tenancy  under  this 
section  are  subject  to  the  requirements 
for  the  signing  and  submitting  of  consent 
forms  for  the  obtaining  of  wage  and 
claim  Information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  part  20a  subpart  V,  of  this 
chapter. 

20. 24  CFR  chapter  VII  is  amended  by 
adding  a  new  part  760,  to  read  as 
follows: 

PART  780-PROCEOURES  FOR 
OBTAININQ  WAGE  AND  CLAIM 
INFORMATION  ABOUT  APPUCANTS 
AND  PARTICIPANTS  IN  HUD'S 
SECTION  •  AND  PUBUC  HOUSING 
PROGRAMS  FROM  STATE  WAGE 
INFORMATION  COLLECTION 
AGENCIES  (SWICAs) 


auppan  D    bonunnNW  uvwimin 
ctNNCiian  ana  uwoi  auuiiiHiion  uDisHwa 
Purwiant  to  Consent  Forme 

760.10    Consent  by  applicants  and 

participants. 
7eaie    Penalties  for  failing  to  sign  consent 

forms. 
760J0    Compliance  with  the  Privacy  Act  and 

other  requirements. 
700.25    Request  for  wage  and  claim 

information  from  SWICAa  and 

restrictions  on  the  use  of  the  information. 
700.30    Procedures  for  termination,  denial 

suspension,  or  reduction  of  assistance 

based  on  information  obtained  from  a 

SWICA. 
760.35    Criminal  and  Gvil  Penalties. 

Subpart  C    ImpiMiMntetlon 
760.40    Effective  date  of  rule. 

Auikarity:  Se&  804,  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act  of 
1988  (42 use.  3544).  sea  3. 6, 8.  205, United 
States  Housing  Act  of  1937  (42  U.S.C.  1437a. 
1437d.  1437f.  1437ee):  sec  202,  Housing  Act  of 
1959  (12  U.S.C.  ITOlq);  sec.  7(d).  Departonent 
of  Housing  and  Urban  Development  Act  (42 
U.S.C  3535(d)). 

Subpart  A— General 

S  780.1    Sunwnary,  purpoea,  and  Fadaral 


8m. 

7eai    Summary,  purpose,  and  Federal 

preemption. 
760.3    AppUcability. 
760.5    Definitions. 


(a)  Summary.  (1)  This  part  implements 
section  904  of  the  Stewart  B.  McIGnney 
Homeless  Assistance  Amendments  Act 
of  1968  ("McKinney  Amendments")  as  it 
pertains  to  the  Section  8  Housing 
Assistance  Payments  program  and  the 
Public  and  Indian  Housing  programs. 
Section  904  is  implemented  for  the 
assisted  mortgage  and  loan  insurance 
and  related  programs  administered  by 
HUD  under  24  CFR  chapter  II. 
subchapter  B,  at  24  CFR  part  200, 
subpart  V. 

(2)  This  part  requires  applicants  and 
participants  in  the  covered  programs  to 
sign  consent  forms  authorizing: 

(i)  HUD.  the  PHA,  or  the  owner  to 
verify  employee  income  information: 
and 

(ii)  HUD  or  the  PHA  to  request  a 
SWICA  to  release  wage  and  claim 
information. 

The  failure  of  any  person  to  sign  these 
consent  forms  constitutes  grounds  for 
denial  of  eligibility,  or  termination  of 
assistance  or  tenancy  (or  both],  for  the 
covered  program. 

(3)  This  part  restricts  the  use  of 
information  received  by  HUD  or  a  PHA 
from  a  SWICA  to: 

(i)  Verifying  an  applicant's  or 
participant's  eligibiUty  for  or  level  of 
assistance;  or 

(ii)  In  the  case  of  an  owner,  informing 
the  owner  that  an  applicant's  or 
participant's  eligibility  for  or  level  of 
assistance  is  uncertain  and  needs  to  be 
verified. 


This  part  prohibits  termination, 
denial,  suspension,  or  reduction  of 
assistance  without  prior  independent 
verification  of  wage  and  claim 
information  obtained  from  a  SWICA. 
The  applicant  or  participant  shall  then 
be  notified  of  any  adverse  findings  and 
given  an  opportunity  to  contest  them. 

(4)  This  part  provides  criminal  and 
civil  penalties  for  certain  wrongful  or 
negligent  actions  under  this  part. 

(b)  Purpose.  The  purpose  of  this  part  - 
is  to  enable  HUD  and  PHAs  to  obtain 
wage  and  claim  information  about 
applicants  and  participants  in  the 
covered  programs  through  computer 
matches  with  SWICAs  in  order  to  verify 
an  applicant's  or  participant's  eligibility 
for  or  level  of  assistance  and  help 
decrease  the  incidence  of  fraud,  waste, 
and  abuse  in  these  programs.  The 
procedures  covered  by  this  part  are 
intended  primarily  to  augment  current 
income  verification  procedures  and/or 
requirements,  and  are  in  no  way 
intended  to  supplant  or  otherwise  afiect 
those  procedures  and/or  requirements. 

(c)  Federal  preemption.  Tliis  part 
preempts  any  State  law,  including 
restrictions  and  penalties,  which 
governs  the  collection  and  use  of 
employee  income  information  and  wage 
and  claim  information  to  the  extent  it  is 
inconsistent  with  this  part. 

97603    Applicability. 

(a)  Information  to  be  covered  by 
consent  forms.  The  information  covered 
by  consent  forms  described  in  this  part 
involves  employee  income  information, 
and  wage  and  claim  information  from  a 
SWICA.  In  addition,  consent  forms  may 
authorize  the  collection  of  other 
information,  including  information 
which  can  be  obtained  under  other  laws, 
regulations,  and  handbooks.  See  24  CFR 
813.109(b)  and  24  CFR  913.109(b)  for 
ciurent  verification  procedures, 
including  requirements  regarding  signing 
and  submitting  consent  forms,  for  the 
covered  programs. 

(b)  Programs  covered.  This  part 
applies  to  the  following  housing 
assistance  programs  under  chapters  Vm 
and  IX  of  this  title: 

(1)  Part  88a  Section  8  Housing 
Assistance  Payments  for  New 
Construction. 

(2)  Part  881,  Section  8  Housing 
Assistance  Payments  for  Substantial 
Rehabilitation. 

(3)  Part  882  (except  Subparts  D  and  E), 
Section  8  Housing  Certificate  Program. 

(4)  Part  882,  Subparts  D  and  E,  Section 
8  Moderate  Rehabilitation  Program. 

(5)  Part  883,  Section  8  Housing 
Assistance  Payments  Program  for  State 
Housing  Agencies. 
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(6)  Part  8M,  Sectiso  8  HouaiBg 
Assistence  Paysienle  Pcag^aai.  New 
Conetruction  Set-aside  for  Secttea  SXS 
Rural  Rental  Housing  lYojects. 

(8)  Part  88S.  Loana  for  Housing  for  the 
Elderly  or  Handicapped. 

(9)  Part  886^  Section  8  Kouafaig 
Assistance  Program  Special  Allocationa 
(subpart  A.  Loan  Management,  and 
subpart  C,  Rxipetty  Diapositkial. 

(101  Part  887«  Housing  Vouchers. 

(11)  Pert  900,  Section  23  Housing 
Assistance  Payments  Program — Jiew 
Construction  and  Substantial 
Rehabilitation. 

(12)  Part  sm,  Low  Income  Housing 
Homeownership  Opportunities. 

(13)  Part  90S.  bicfian  Housing. 

(14)  Part  900,  Admission  to,  and 
Occupancy  at,  PnbBc  Housing  (odiier 
than  Indian  Hotning). 


(7605 

A«  used  in  this  part: 

Applicant  means  an  sppticairt  for 
assistance  endcr  the  programa  referred 
to  in  S  TKU. 

Chim  infoematioti  laeans  iitforawtion 
regarding: 

(a)  Whe^er  an  iadivide^  la  receivnig. 
has  received,  oc  has  applied  for 
imemploymeat  compenaatkni; 

(b)  The  aoaooBt  of  compensation  tba 
indiridoal  i»  reoeiviog  or  is  eofdtlcd  to 
receive;  and 

(c)  The  period  or  perioda  wriiea.  or 
with  respect  to  wriiick,  the  kidivfakial 
actually  received  suck  ontpensation. 

Computer  mordb  Means  the 
automated  cooqwriaoQ  of  data  baaee 
containing  lecosds  about  individaab. 

Computer  matching  ogreeaaent  mcana 
the  agreement  whick  desctibea  the 
responsibilities  and  obligations  of  the 
parties  regarding  a  compater  match. 

Consent  form  aieans  a  conaent  form 
or  fonos  anpeoved  by  HUD  tobe  signed 
by  applicanta  and  participants  lor  the 
purpose  of  obtaining  ea^l^yee  Income 
infomation  fnm  cmpk)yen  and  wage 
and  claim  infontation  from  a  SWICA  or 
other  inStmnetian  wriuch  can  be  obtained 
under  other  laws,  regalatiooe  and 
handbooks. 

Employee  income  infonaation  mteaam 
all  the  tntormatioB  kaowa  to  cairent  or 
previous  employers  which  KUD  or  the 
processing  entity  determines  ia 
necetsai]  for  purpaaea  of  deteraaainft 
an  applicant's  or  participant's  eUgibdity 
for  oc  level  of  assistance  io  a  cowicd 
program. 

HUD  meana  the  United  SUtea 
Department  of  Housing  and  UcknB 
DevelopoMnL 

Owner  means  the  person  or  entity  (or 
employee  of  an  ownerl  that  leases  ak 
assisted  dwelling  unit  to  an  eligibla 
family. 


Participant  means  a  family  rceeiving 
assistaDce  vndcr  the  pcagrams  leiesicd 
to  in  1 7003. 

Pabiic  Homii^  Ageacy  (PHA)  aMsatt 
any  State;  couaty,  manicipakty.  or  other 
govemmenial'  entity  or  public  body  (or 
agency  or  instrumentality  thereof)  that 
is  authorized  to  engage  in  or  aaaist  in  tke 
development  or  operation  oi  bouaiag  for 
lower  iiacame  famiUea  under  M  QH 
Chapters  Vm  or  IX.  The  teiBi  kkckdea 
Indian  Housing  Authorities^ 

Processing  entity  means  the  person  or 
entity  that  is  responsible  for  m^ung 
eligibility  determinations  and  any 
interim  or  regularly  scheduled  incooke 
reexaminations  "n<4gT  any  of  the 
programs  referred  to  In  }  760.3. 

State  Wage  Information  Cdllectlaa 
Agency  (SWICAJ  means  the  SWICA, 
including  any  Indian  tribal  agency. 
receivtiig  quarterly  wage  reports  from 
employers  in  the  State  (which  may  be 
the  agency  administering  the  State's 
unemployment  compensation  program], 
or  an  alternative  system  which  has  been 
determined  by  the  Secretary  of  Labor,  to 
be  as  effective  and  timely  in  providing 
employment  related  income  and 
eligibifity  information. 

Wage  information  means  information 
about  wages  as  defined  in  the  State's 
unemployment  compensation  law  and 
includes  the  Social  Security  Number  (or 
numbers,  if  more  than  one),  name  of  the 
employee,  quarterly  wages  of  an 
employee,  and  the  name,  address,  State, 
telephone  number,  and  fwhen  known) 
Federal  eaqdoyer  ident^catioB  number 
of  an  employer  reporting  wages  onder  a 
State  unemployment  compensation  law. 

Subpart  B— CondRkma  Govarotaa 
Coiractfon  and  Uaa  of  InformaHoii 
Obtained  Purauant  to  Conaent  Forma 


87801» 


(a)  Required  consent  by  t^plicants 
and  participants.  Each  of  flw  following 
indivfckuda  shall  sign  one  or  onre 
consent  farms  eathorizing  HUD,  the 
PHA,  or  the  owner  to  verify  employee 
income  infonaation,  and  HUD  or  die 
PHA  to  request  a  SWICA  to  release 
wage  and  ciain  infaniKrtioa: 

(1)  Bach  member  of  an  ^ipbcant 
family  who  is  at  least  18  years  of  age, 
including  the  family  head  and  ^louae 
regardless  of  age;  and 

(2)  Each  member  of  the  partidpent 
family  who  ie  at  least  18  years  of  age. 
including  the  iaisily  head  and  spouse 
regardleea  of  age. 

(b)  Consent  authorization:  To  whom 
and  wbea —  (1)  Conaent  by  appiicants. 
The  applicant  sbaU  subodit  the  siyied 
consent  fbrraa  to  the  processing  entity 
when  their  eligibility  under  a  progcaak 


referred  to  in  1 7Bft3  labeiaf 
determined.  AppHcanta  skaM  be 
responaibla  kr  the  rigning  aad 
subaiittiag  of  eanscat  fhrisa  by  eack 
applicable  family  member. 

(2)  Initkd  consetit  bypoitfuptutts.  W 
partidpatten  for  a  program  referred  to  fa 
i  760.3  was  initiated  before  flm  effeclKa 
date  of  the  part,  partidpairts,  iadmiSnf 
applicable  menders  of  their  family, 
shall  sign  and  submit  consent  form  at 
the  next  regaiarly  scheduled  faicome 
reexamination.  Partidpairts  shaB  be 
responatt>le  for  the  signing  and 
submitting  of  conaent  forms  by  the 
family  members. 

(3)  Subeeifuent  consent  forms  to  be 
signed  ot  the  next  interim  or  regularfy 
scheduled  income  reexamanatkm — 
special  cases.  Coment  forms  are 
required  under  the  foBowrng 
ciroanstances: 

(i)  Where  there  has  been  a  change  in 
the  composition  of  the  pertidpsnt's 
family,  any  new  member  of  the  family  18 
years  or  older  shall  sign  and  submit  a 
consent  form  at  the  next  interim  or 
regularly  scheduled  reexamination; 

(ii)  When  a  member  of  a  family  tarns 
18  years  of  age,  that  member  shall  sign 
and  submit  a  consent  form  at  the  next 
interim  or  regularly  scheduled 
reexaminatioa; 

(iii)  Once  a  participant  haa  subatitted 
signed  consent  forma  as  an  appUcant  or 
as  a  preexisting  partidpent,  subaeqoent 
consent  forms  are  required  to  be  signed 
and  submitted  at  the  next  interim  oi 
regularly  scheduled  income 
reexamination  as  required  by  the  PHA 
or  as  prescribed  by  HUD  in 
administrative  instructioDS. 

(c)  Consent  form  requirements.  The 
consent  fora  required  by  this  section 
shall  contain,  af  a  minimum,  provistone 
authorizing: 

(1)  HUD  and  PHAs  to  obtain  bom 
SWICAs  any  information  or  materiab 
necessary  to  complete  or  verify  the 
application  for  partidpation  and/or  to 
maintain  continued  assistance  ander  a 
program  referred  to  in  {  7B0.3;  and 

(2)  HUD,  PHAs,  or  the  owner 
responsible  for  determining  eligibihty 
for  or  level  of  assistance,  to  voiff  wkk 
previous  or  current  emphryers  employee 
income  hiformation  pertinent  to  the 
applicant's  or  participant's  eligtbrKty  for 
or  level  of  assistance  under  a  program 
referred  to  in  f  760.3.  These 
requirements  nay  be  contained  on  more 
than  one  consent  form. 

S760tS   PaniltlSB tar tamag te tt^ 

(a)  Denial  cf  assistance.  The 
processing  entity  shall  deny  adtdmun 
of  an  applicant  in  accordance  wttk  tke 
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provisions  governing  the  program 
involved.  If  the  applicant,  or  any 
member  of  the  applicant's  family,  does 
not  sign  and  subinit  the  consent  form  as 
required  in  |  TOaiO. 

(b)  Termination  of  assistance  or 
tenancy.  It  shall  be  considered  grounds 
for  termination  of  assistance,  and  (if 
provided  by  the  individual  program 
covered  by  this  part]  the  tenancy  of  a 
participant,  in  accordance  with  the 
provisions  governing  the  program 
involved,  if  the  participant,  or  any 
member  of  the  participant's  family,  fails 
to  sign  and  submit  the  consent  forms  as 
required  in  |  76aia 

(c)  Cross  references.  Individuals 
should  consult  the  regulations  and 
administrative  instructions  for  the 
programs  referred  to  in  |  760.3  for 
further  information  on  the  use  of 
employee  income  information  and  wage 
and  claim  information  in  determining 
the  eligibility  of  applicants  and  the 
continued  eligibility  of  participants. 

|7a0i20    CetnplanoewWittMPrtvaeyAct 


(a)  Compliance  with  the  Privacy  Act 
The  collection,  maintenance,  use,  and 
dissemination  of  employee  income 
information  and  wage  and  claim 
information  under  t^s  part  shall  be 
conducted,  to  the  extent  applicable,  in 
compliance  with  the  Privacy  Act  (5 
U.S.C  552a)  and  all  other  provisions  of 
Federal.  State,  and  local  law. 

(b)  Privacy  Act  Notice.  All  applicants 
shall  be  provided  with  a  Privacy  Act 
notice  at  the  time  of  application.  All 
participants  shall  be  provided  with  a 
Privacy  Act  notice  at  each  annual 
income  recertification. 


{760.28   niqueetfori--, 

MonMUon  frem  SWICAe  and  reetrtetiene 
on  the  uae  of  the  biformatien. 

(a)  Information  available  from 
SWlCA—to  whom  and  what  HUD  or 
the  niA  may,  after  signed  consent 
forms  have  been  submitted  to  the 
processing  entity  by  an  applicant  or 
participant,  request  wage  and  claim 
information  from  a  SWICA.  Where  HUD 
is  to  conduct  the  computer  match  with  a 
SWICA.  the  processing  entity  shall 
certify  to  HUD  that  the  applicable 
applicants  and  participants  have  signed 
consent  forms  meeting  the  requirements 
of  I  7a0.10(c)  and  have  received  a 
Privacy  Act  Notice  as  required  by 
i  7eo.20(b).  Where  the  PHA  is  to 
conduct  the  computer  match  with  a 
SWICA.  the  PHA  shaU  certify  to  the 
SWICA  that  the  applicable  applicanU 
and  participants  have  signed  consent 
forms  meeting  the  requirements  of 
t  7eai0(c).  Regulations  prescribed  by 
the  Secretary  of  Labor  govern  how  often 


and  in  what  form  information  may  be 
disclosed  by  a  SWICA.  Wage  and  claim 
information  «vill  generally  be  obtained 
through  computer  matchhig  agreements 
between  HUD  or  a  PHA  and  a  SWICA. 
as  described  in  paragraph  (c)  of  this 
section. 

(b)  Restrictions  on  use  of  wage  and 
claim  information  obtained  from 
SWICA.  HUD  or  a  PHA  may  only  use 
wage  and  claim  information  obtained 
from  a  SWICA: 

(1)  To  verify  an  applicant's  or 
participant's  eligibilify  for  or  level  of 
assistance;  or 

(2)  In  the  case  of  an  owner,  to  inform 
the  owner  that  an  applicant's  or 
participant's  eligibilify  for  or  level  of 
assistance  is  uncertain  and  needs  to  be 
verified. 

(c)  Computer  matching  agreements 
between  PHAs  and  SWICA.  Computer 
matching  agreements  shall  specify, 
among  other  things,  the  purpose  and  the 
legal  authorify  for  the  match,  a 
description  of  the  records  to  be 
matched,  a  statement  regarding 
disposition  of  information  generated 
through  the  match,  a  description  of  the 
administrative  and  technical  safeguards 
to  be  used  in  protecting  the  information 
obtained  through  the  match,  a 
description  of  the  use  of  records, 
duplication  and  redisclosure 
restrictions,  a  certification  and  the 
amount  a  SWICA  will  charge  HUD  or  a 
PHA  for  processing  a  request 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  nuinl>er  2506-0006) 

S7M30   Procadurae for tennlnation, 
oenisii  mepaneioni  or  raifiictlon  of 
^■■wHi^w  Baeva  on  ■iimiiminni  oomiMa 
fromaSWICA. 

(a)  Termination,  denial,  suspension, 
or  reduction  of  assistance.  Assistance 
may  be  terminated,  denied,  suspended, 
or  reduced  for  an  applicant  or 
participant  based  on  wage  and  claim 
information  obtained  from  a  SWICA  if 
(1)  the  steps  contained  in  paragraph  (b) 
of  this  section  have  been  taken  to 
independently  verify  wage  and  claim 
information  relating  to^ 

(i)  The  amount  of  the  wages  or 
unemployment  compensation  involved: 

(ii)  Whether  such  applicant  or 
participant  actually  has  (or  had)  access 
to  such  wages  or  benefits  for  his  or  her 
own  use:  and 

(iii)  The  period  or  periods  when,  or 
with  respect  to  which,  the  applicant  or 
participant  actually  received  the  wages 
or  benefits;  and 

(2)  The  applicant  or  participant  has 
been  given  an  opportimify  to  contest 
any  adverse  findings  in  accordance  with 
paragraph  (c)  of  this  section. 


(b)  Procedures  for  independent 
verification.  Independent  verification 
may  be  satisfied  by  any  of  the  following 
procedures: 

(1)  Where  a  PHA  is  responsible  for 
determining  eligibility  for  or  level  of 
assistance,  (i)  When  HUD  dbtains  wage 
and  claim  Information  from  a  SWICA. 
HUD  shall  compare  the  information  with 
applicant  and  participant  information 
about  a  family's  income  provided  by  the 
PHA  to  HUD.  Where  the  wage  and 
claim  Information  reveals  an  employer 
that  was  not  disclosed  by  the  applicant 
or  participant  or  where  the  wage  and 
claim  hiformation  differs  substantially 
from  the  information  received  from  the 
applicant  or  participant  or  from  his  or 
her  employer,  HUD  shall  have  the  PHA 
request  the  undisclosed  employer  or 
other  employer  to  furnish  in  writing  to 
the  PHA  any  information  necessary  to 
establish  an  applicant's  or  participant's 
eligibilify  for  or  level  of  assistance  in  a 
covered  program.  mAs  shall  not  be 
required  to  puraue  these  verification 
procedures  where  the  sums  of  money  at 
issue  are  too  small  to  raise  an  inference 
of  fraud  or  Justify  the  expense  of 
independent  verification  and  the 
procedures  related  to  termination, 
denial  suspension,  or  reduction  of 
assistance.  The  PHA  may  also  verify  the 
wage  and  claim  information  directly 
with  an  applicant  or  participant 

(ii)  Where  a  PHA  obtains  wage  and 
claim  information  from  a  SWICA,  the 
PHA  shall  compare  the  information  with 
applicant  and  participant  information 
about  a  family's  income  provided  by  the 
applicant  or  participant  or  from  his  or 
her  employer.  Where  the  wage  and 
claim  Information  reveals  an  employer 
that  was  not  disclosed  by  the  applicant 
or  participant  or  where  the  wage  and 
claim  information  dlffera  substantially 
from  the  information  received  from  the 
applicant  or  participant  or  from  his  or 
her  employer,  the  PHA  shall  request  the 
undisclosed  employer  or  other  employer 
to  furnish  in  writing  to  the  PHA  any    . 
information  necessary  to  establish  an  • 
applicant's  or  participant's  eligibilify  for 
or  level  of  assistance  in  a  covered 
program.  PHAs  shall  not  be  required  to 
puraue  these  verification  procedures 
where  the  sums  of  money  at  issue  are 
too  small  to  raise  an  inference  of  fraud 
or  justify  the  expense  of  independent 
verification  and  the  procedures  related 
to  termination,  denial,  suspension,  or 
reduction  of  assistance.  The  PHA  may 
also  verify  the  wage  and  claim 
information  directly  with  an  applicant  or 
participant 

(2)  Where  an  owner  is  responsible  for 
determining  eligibility  for  or  level  of 
assistance,  (i)  Upon  receiving  wage  and 
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claim  Information  from  a  SWICA,  HUD 
or  the  PHA,  in  cases  where  the  PHA  is 
contract  administrator  for  an  owner, 
shall  compare  the  wage  and  claim 
information  with  the  kiformation  about 
a  family's  income  obtained  by  the  owner 
from  the  applicant  or  participant  or  from 
his  or  her  employer.  Where  die  wage 
and  claim  information  reveals  an 
employer  that  was  not  disclosed  by  the 
applicant  or  participant  or  where  the 
wage  and  claim  information  differs 
substantially  from  the  information 
received  from  the  applicant  or 
participant  or  from  his  or  her  employer, 
HUD  or  the  PHA,  as  applicable,  shall 
request  the  undisclosed  employer  or 
other  employer  to  furnish  in  writing  to 
the  owner  any  information  HUD  or  the 
PHA  determines  to  be  necessary  for 
purposes  of  having  the  owner 
redetermine  an  applicant's  or 
participant's  eligibilify  for  or  level  of 
assistance  in  a  covered  program. 
Neither  HUD  nor  the  PHA  shall  be 
required  to  contract  the  employer  where 
the  sums  of  money  at  issue  are  too  small 
to  raise  an  inference  of  fraud  or  justify 
the  expense  of  independent  verification 
and  the  procedures  related  to 
termination,  denial,  suspension,  or 
reduction  of  assistance.  Neither  HUD 
nor  the  PHA  may  disclose  wage  and 
claim  information  obtained  from  a 
SWICA  directly  to  an  owner  (unless  a 
PHA  is  the  owner). 

(ii)  Based  on  the  wage  and  claim 
information,  HUD  or  the  PHA  may 
inform  an  owner  that  an  applicant's  or 
participant's  eligibilify  for  or  level  of 
assistance  is  uncertain  and  needs  to  be 
verified.  The  owner  shall  then  reverify 
the  applicant's  or  participant's  income 
information  by  checking  the  accuracy  of 
the  information  with  the  employer  or 
directly  with  the  family.  Neither  HUD 
nor  the  PHA  may  disclose  wage  and 
claim  information  obtained  from  a 
SWICA  directly  to  an  owner  (unless  a 
PHA  is  the  owner). 

(c)  Opportunity  to  contest  HUD,  the 
PHA,  or  the  owner  shall  promptly  notify 
any  applicant  or  participant  in  writing  of 
any  advene  findings  made  on  the  basis 
of  the  information  verified  in 
accordance  with  paragraph  (b)  of  this 
section.  Where  the  PHA  conducts  the 
computer  match  with  a  SWICA, 
tem^nation,  denial,  suspension,  or 
reduction  of  assistance  shall  be  carried 
out  in  accordance  with  requirements 
and  procedures  applicable  to  each 
individual  program,  and  shall  not  be 
required  until  the  expiration  of  any 
notice  period  provided  by  the  program's 
law  or  regulations.  Where  HUD 
conducts  the  computer  match  with  a 
SWICA.  termination,  denial,  suspension. 


or  reduction  of  assistance  shall  be 
carried  out  in  accordance  with 
requirements  and  procedures  applicable 
to  each  individual  program,  and  shall 
not  be  required  until  the  expiration  of 
any  notice  period  provided  by  the 
program's  law  or  regulations,  or  30  days 
from  the  date  of  the  notice,  whichever  is 
later.  Any  determination  or 
redetermination  of  family  income  made 
on  the  basis  of  information  verified  in 
accordance  with  paragraph  (b)  of  this 
section  shall  also  be  carried  out  in 
accordance  with  the  requirements  and 
procedures  applicable  to  the  individual 
covered  program.  The  notice  required  by 
this  subsection  shaU  run  concurrently 
with  any  other  notice  required  by  any 
other  law,  regulation,  or  handbook.  "Hie 
applicant  or  participant  shall  be  given 
an  opportunify  to  contest  the  findings  in 
the  same  memner  as  applies  to  other 
information  and  findings  relating  to 
determination  of  family  income  or 
composition  under  the  applicable 
housing  assistance  program. 

§760.35    Criminal  and  dvH  Panamas. 

(a)  Criminal  penalties.  Any  person 
who  knowingly  and  willfully  requests  or 
obtains  under  false  pretenses  any  wage 
and  claim  information  concerning  an 
applicant  or  participant  from  a  SWICA 
pursuant  to  this  part,  or  who  knowingly 
and  willfully  discloses  any  such 
information  in  any  manner  to  any 
individual  not  entided  under  any  law  to 
receive  it,  shall  be  guilfy  of  a 
misdemeanor  and  fined  not  more  than 
$5,000.  The  term  "pereon"  for  purposes 
of  this  paragraph  shall  include  an  officer 
or  employee  of  HUD,  an  officer  or 
employee  of  any  PHA,  and  any  owner 
(or  employee  of  an  owner)  responsible 
for  determining  eligibilify  for  or  level  of 
assistance. 

(b)  Civil  penalties.  Any  applicant  or 
participant  affected  by: 

(1)  A  negligent  or  knowing  disclosure 
of  information  referred  to  in  section  904 
of  the  McKinney  Amendments  or 
section  303(i)  of  the  Social  Securify  Act 
about  such  pereon  by  an  officer  or 
employee  of  any  PHA  or  owner  (or 
employee  of  an  owner],  which 
disclosure  is  not  authorized  by  section 
904,  section  303(i),  or  any  implementing 
regulation,  or 

(2)  Any  other  negligent  or  knowing 
action  that  is  inconsistent  with  section 
904,  section  303(i),  or  any  implementing 
regulation  may  bring  a  civil  action  for 
damages  and  such  other  relief  as  may  be 
appropriate  against  any  officer  or 
employee  of  any  PHA  or  owner  (or 
employee  of  an  owner)  responsible  for 
any  such  unauthorized  action. 


Authorized  use  of  employee  income 
information  Includes  any  use  of  the 
information  determined  by  HUD,  a  PHA. 
or  an  owner  to  be  necessary  for 
determining  eligibilify  for  or  level  of 
assistance  in  a  covered  program  and  not 
prohibited  by  any  Federal  or  State  law. 
jurisdiction  of  such  a  case  is  in  the 
United  States  district  court  in  the 
district  in  which  the  affected  applicant 
or  participant  resides,  in  which  the 
unauthorized  action  occurred,  or  in 
which  the  applicant  or  participant 
alleged  to  be  responsible  for  the 
unauthorized  action  resides. 
Appropriate  relief  that  may  be  ordered 
by  the  district  court  shall  include 
reasonable  attorney  fees  and  other 
litigation  costs. 

Sutipart  C— Implementation 

9760.40    Effecttva  date  of  rule. 

(a)  Applicants.  The  provisions  of  this 
part  and  the  conforming  changes  made 
'.vith  respect  to  consent  forms  in  the 
regulations  governing  the  programs 
referred  to  in  9  760.3,  apply  to  all 
applicant  eligibilify  determinations 
initiated  on  or  after  the  effective  date  of 
this  rule. 

(b)  Participants.  The  provisions  of  this 
part  and  the  conforming  changes  made 
with  respect  to  the  execution  of  income 
verification  consent  forms  for 
participants  in  the  regulations  governing 
the  programs  referred  to  in  9  760.3, 
apply  to  each  interim  or  regularly 
scheduled  reexamination  of  the  income 
of  a  participant  initiated  by  the 
processing  entify  on  or  after  the 
effective  date  of  the  rule. 

PART  813— DEFINITION  OF  INCOME, 
INCOME  UMUS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
AND  RELATED  PROGRAMS 

21.  This  authorify  citation  for  part  813 
continues  to  read  as  follows: 

Authority:  Sees.  3.  5(b).  8, 16,  United  States 
Housing  Act  of  1937  (42  U.S.C  1437a.  1437c, 
1437f,  1437n):  Sec.  7(d)  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C  3535(d)). 

22.  In  9  813.109,  paragraph  (b)  is 
revised  to  read  as  follows: 


9813.109    Initial  datarmlnatlon, 
verification,  and  raaxaminatlon  of 
Incoma  and  composition. 


(b)  Verification.  As  a  condition  of 
housing  assistance  under  any  program 
covered  by  this  part  the  PHA  or  Owner 
shaU  reqidre  the  Family  head  and  other 
such  Family  membere  as  it  designates  to 
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execiito  a  HUD-^jipfoved  iria  w  and 
consent  (iBcliidiag  any  nhitu  mad 
rtmrnnt  m  mqaiiad  vadat  Part  TM^ 
authorizing  ai^  dapeaitoiy  or  piivata 
■ourca  d  iacoBa,  or  aay  Fadera),  State 
or  local  atan^.  to  hiniab  or  feleaaa  to 
the  PHA  or  Owaar  aad  to  HUD  such 
informattea  aa  the  PHA.  Otaer  or  HUD 
detenninaa  to  be  aecaaaaiy.  The  PHA  or 
Owner  tkall  alee  require  tiie  Family  to 
submit  diractir  docnaientation 
detenniacd  to  be  neceesary.  laSormatioii 
or  docuaaataltoa  skaU  be  determined  to 
be  necessary  if  it  is  reqaiced  for 
purposes  of  detemining  or  anditii^  a 
Family's  riigibility  to  receive  housing 
assistance,  for  determining  the  Family's 
Adjusted  kicoine  or  Tenant  Rent,  for 
verifying  related  income,  or  for 
monitoring  compliance  with  equal 
opportunity  requiiements.  The  ose  or 
disclosure  of  information  obtained  from 
a  Family  or  from  another  source 
pursoairt  to  (his  release  and  consent 
shaO  be  KmHed  to  purposes  Jirettly 
connected  with  edmin^stratiott  of  this 
part  613  or  ^  housing  program  mider 
which  the  Family  is  receiving  or 
applying  for  assistance. 


PAfIT  880-SECTlON  8  HOUSMQ 
ASSISTANCE  PAYMENTS  raOGRAM 
FOR  NEW  CONSTRUCTION 

2X  The  authority  dtatton  for  24  CFR 
part  880  continues  to  read  as  follows: 

Authority:  Sees.  3,  S,  a  United  SUtes 
Housing  Act  of  1937  (42  UAC  1437a.  1437c: 
1437f);  tec  7td).  Department  of  Honaing  and 
Urban  Development  Act  (42  U.S.C  K35(d)). 

24.  In  S  880.601.  paragraph  (b]  is 
revised  to  read  as  foflows: 


(b)  Management  and  mamtenance. 
The  owner  is  responsible  for  all 
management  functions  (including 
provision  of  Federal  selection 
preferences  in  accordance  with 
9  890,613,  selection  of  tenants,  obtahring 
and  verifying  Social  Security  Numbers 
submitted  by  families  (as  provided  by  24 
CFR  part  750],  obtaining  signed  consent 
forms  from  families  for  the  obtaining  of 
wage  and  claim  information  from  State 
Wage  Information  Collection  Agencies 
(as  provided  by  24  CFR  part  760), 
reexamination  of  family  income, 
evictions  and  other  termiaatioas  of 
tenancy,  and  collection  of  rents)  and  all 
repair  and  maintenance  functions 
(including  ordinary  and  extraordinary 
maintenance  aad  rep'icement  of  capital 
items).  All  these  functions  must  be 
performed  in  compDance  with 


applicable  Bijoai  Opportunity 
requiremenlk 


25.  In  i  aaaaoa.  dm  inaoduLtoy  text 
of  patagnph  (bVaod  pangraphi  (bMS) 
and  (c).  ase  revlaad  to  read  aa  follows: 


I 


of 


(b)  Determination  of  eligibility  and 
selection  of  tenants.  The  owner  Is 
responsible  for  determining  whether  the 
applicant  is  eRgible,  in  accordance  with 
parts  812  and  SIS  of  this  chapter,  and 
parts  7S0  and  TOO  of  chapter  VH  The 
owner  is  also  responsible  for  the 
selection  of  fomllies,  including  giving  a 
Federal  selection  preference  In 
accordanre  with  §  880.013. 

*  •        •        •        • 

(3)  B  the  owner  determines  that  an 
applicant  is  ineligible  on  the  basis  of 
income  or  family  composition,  or 
because  of  failure  to  meet  the  disclosure 
and  verification  requirements  for  Social 
Security  Numbers  (as  provided  by  24 
CFR  part  750).  or  because  of  failure  by 
an  applicant  to  sign  and  submit  consent 
forms  (as  provided  by  24  CFR  parts  760 
and  813),  or  that  the  owner  is  not 
selecting  the  applicant  for  other  reasons, 
the  owner  will  promptly  notify  the 
applicant  fat  writing  of  the  determination 
and  its  reasons,  and  that  the  applicant 
has  the  rig^t  to  meet  with  the  owner  or 
managing  agent  in  accordance  wMi 
HUD  requirements.  Where  the  owner  is 
a  PHA.  the  applicant  may  request  an 
informal  hearing.  If  the  FWA  determines 
that  the  applicant  is  not  eligible,  the 
PHA  will  notify  the  applicant  and 
inform  the  applicant  that  he  or  she  has 
the  right  to  request  HUD  review  of  the 
PHA's  determination.  The  applicant  may 
also  exercise  other  rights  if  the  api^icant 
believes  that  he  or  she  is  being 
discriminated  against  on  the  basis  of 
race,  color,  creed,  religion,  sex  or 
national  ori^n.  The  ii^ormal  review 
provisions  for  the  denial  of  a  Federal 
preference  are  contained  in  |  880.ei3{k). 
See  24  CFR  7ea30(c)  for  notice 
requirements  where  assistance  is 
terminated,  denied,  suspended,  or 
reduced  based  on  wage  and  claim 
information  obtained  by  HUD  from  a 
State  Wage  laformation  Collection 
Agency. 

•  •        •        •        • 

(c)  Reexamiaatioo  of  family  income 
and  compoeitioit — (1)  Regular 
reexatniaations.  The  owner  must 
reexamine  the  income  and  compositi<m 
of  all  families  at  least  eveiv  12  months. 
Upon  verification  of  the  infonnation.  the 
owner  mast  make  appropriate 
adjustments  in  (he  Total  Tenant 


Payment  in  aoooidaBooa  with  part  813  of 
thia  chapte  and  detentee  artiether  the 
family's  nnit  sfaw  is  stiU  appropriata.  The 
owner  nnisl  ad)ast  Tenant  Raat  and  the 
Hewing  AseJetanca  Payment  to  redact 
any  change  in  Total  Tenant  Payment 
and  moat  carry  ont  any  mdt  transfer 
required  by  HUD.  At  the  time  of  die 
annual  reexaoyaatioQ  of  faadly  income 
and  oompoaition.  the  owner  Buat 
require  the  faadly  to  disdoae  the  verify 
Social  Secatity  Numbers,  n  provided  by 
24  CFR  part  75a  For  reqaiicments 
regarding  the  eigniag  and  sobmittfaig  of 
consent  forme  tqp  families  for  the 
obtaining  oi  wage  and  dahn  hiformatfon 
from  State  Wage  Information  Collection 
Agencies,  see  24  CFR  pert  760. 

(2)  Interim  reexaminotione.  The 
family  moat  coaqtly  with  provisions  in- 
its  lease  regarding  interim  reporting  of. 
changes  in  incone.  If  the  owner  receives 
information  concerning  a  change  in  the 
family's  income  or  otbtr  circumstances 
between  regularly  scheduled 
reexaminations,  the  owner  most  consult 
with  the  family  and  make  any 
adjustments  determined  to  be 
appropriate.  Any  chai^  in  the  family's 
income  or  other  circumstances  that 
results  in  an  adjustment  in  the  Total 
Tenant  Payment.  Tenant  Rent  and 
Housing  Assistance  Pajrment  must  be 
verified.  See  24  CFR  750.10(d)(2)(i)  for 
the  requirements  for  the  disclosure  and 
verification  of  Social  Security  Numbers 
at  interim  reexaminations  involving  new 
family  members.  For  reqoirements 
regarding  the  sipiing  and  submitting  of 
consent  forms  for  die  obtaining  of  wage 
and  claim  information  from  State  Wage 
Information  Collection  Agencies,  see  24 
CFR  part  76a 

(3)  Continuation  of  housing  assistance 
payments.  A  family's  el^bility  for 
Housing  Assistance  Payments  continues 
imtil  the  Total  Tenant  Payment  equals 
the  Gross  Rent.  The  terminatioo  erf 
eligibility  at  such  point  will  not  affect  he 
family's  other  rights  under  its  lease,  nor 
will  such  termination  preclude  the   < 
resumption  of  payments  as  a  resalt  of  ' 
later  changes  in  income,  rents,  or  other 
relevant  circumstances  during  the  term 
of  the  Contract  However,  digibility  also 
may  be  terminated  in  accordance  with 
HUD  requirements,  for  such  reasons  as 
failure  to  submit  requested  verification 
information,  including  failure  to  meet 
the  disclosure  and  verification 
requirements  for  Social  Security 
Numbers,  aa  provided  by  24  Cni  part 
750,  or  failure  to  sign  and  submit 
consent  forms  for  the  obtaining  wage 
and  claim  hifotmation  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  7ea 
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26.  In  1 880.607,  paragraph  (b](3]  is 
revised  to  read  as  follows: 

fSeOJOr   Terminatton  of  tenancy  and 

IIHNIIINWUUII  Of  I 


(b)*  •  • 

(3)  Material  noncompliance.  Material 
noncompliance  with  the  lease  includes: 

(i)  One  or  more  substantial  violations 
of  the  lease;  or 

(ii)  Repeated  minor  violations  of  the 
lease  that  disrupt  the  livabiUty  of  the 
building;  adversely  affect  the  health  or 
safety  of  any  person  or  the  right  of  any 
tenant  to  the  quiet  enjoyment  of  the 
leased  premises  and  related  facilities; 
interfere  with  the  management  of  the 
building  or  have  an  adverse  financial 
effect  on  the  building. 
Failure  of  the  family  to  timely  submit  all 
required  information  on  family  income 
and  composition  (see  24  CFR  part  750, 
part  760,  or  part  813)  will  constitute  a 
substantial  violation  of  the  lease. 
Nonpayment  of  rent  or  any  other 
financial  obligation  due  under  the  lease 
(including  any  portion  thereof)  beyond 
any  grace  period  permitted  under  State 
law  will  constitute  a  substantial 
violation  of  the  lease.  The  payment  of 
rent  or  any  other  financial  obligation 
due  imder  the  lease  after  the  due  date 
but  within  the  grace  period  permitted 
tmder  State  law  will  constitute  a  minor 
violation. 


PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

26.  The  authority  citation  for  24  CFR 
part  881  continues  to  read  as  follows: 

Authority:  Sees.  3,  5,  and  8,  United  States 
Housing  Act  of  1937  (42  U.S.C  1437a,  1437c 
and  1437f);  sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d}). 

27.  In  S  881.601,  paragraph  (b)  is 
revised  to  read  as  follows: 

9  881.601    Responsibintles  of  owner. 


(b)  Management  and  maintenance. 
The  owner  is  responsible  for  all 
management  functions  (including 
provision  of  Federal  selection 
preferences  in.pccordance  with 
S  881.613,  selection  of  tenants,  obtaining 
and  verifying  Social  Security  Numbers 
submitted  by  families  (as  provided  by  24 
CFR  part  750),  obtainingjjigned  consent 
forms  from  famiUes  for  the  obtaining  of 
wage  and  claim  information  from  State 
Wage  Information  Collection  Agencies 
(as  provided  by  24  CFR  part  760), 
reexamination  of  family  incomes, 
evictions  and  other  terminations  of 


tenancy,  and  collection  of  rents]  and  all 
repair  and  maintenance  functions 
(including  ordinary  and  extraordinary 
maintenance  and  replacement  of  capital 
items).  All  these  functions  must  be 
performed  in  compliance  with 
applicable  Equal  Opportunity 
requirements. 

28.  In  §  881.603.  the  introductory  text 
of  paragraph  (b),  and  paragraphs  (b)(3) 
and  (c),  are  revised  to  read  as  follows: 

S881J03    Selection  and  admission  of 
assisted  tenants. 

*  *        •        *        • 

(b)  Determination  of  eligibility  and 
selection  of  tenants.  "The  owner  is 
responsible  for  determining  whether  the 
applicant  is  eligible,  in  accordance  with 
parts  812  and  813  of  this  chapter,  and 
parts  750  and  760  of  chapter  VII.  The 
owner  is  also  responsible  for  the 
selection  of  families,  including  giving  a 
Federal  selection  preference  in 
accordance  with  {  881.613. 

•  *        •        *        • 

(3)  If  the  owner  determines  that  an 
applicant  is  ineligible  on  the  basis  of 
income  or  family  composition,  or 
because  of  failure  to  meet  the  disclosure 
and  verification  requirements  for  Social 
Security  Numbers  (as  provided  by  24 
CFR  part  750),  or  because  the  applicant 
fails  to  sign  and  submit  consent  forms 
for  the  obtaining  of  wage  and  claim 
information  from  State  Wage 
Infonnation  Collection  Agencies  (as 
provided  by  24  CFR  part  760),  or  that  the 
owner  is  not  selecting  the  applicant  for 
other  reasons,  the  owner  will  promptly 
notify  the  applicant  in  writing  of  the 
determination  and  its  reasons,  and  that 
the  applicant  has  the  right  to  meet  with 
the  owner  or  managing  agent  in 
accordance  with  HUD  requirements. 
Where  the  owner  is  a  PHA,  the 
applicant  may  request  an  informal 
hearing.  If  the  PHA  determines  that  the 
applicant  is  not  eligible,  the  PHA  will 
notify  the  applicant  and  inform  the 
applicant  that  he  or  she  has  the  right  to 
request  HUD  review  of  the  PHA's 
determination.  The  applicant  may  also 
exercise  other  rights  if  the  applicant 
believes  that  he  or  she  is  being 
descriminated  against  on  the  basis  of 
race,  color,  creed,  religion,  sex,  or 
national  origin.  The  informal  review 
provisions  for  the  denial  of  a  Federal 
preference  are  contained  in  §  881.613(k). 
See  24  CFR  760.30(c)  for  notice 
requirements  where  assistance  is 
terminated,  denied,  suspended,  or 
reduced  based  on  wage  and  claim 
information  obtained  by  HUD  from  a 


State  Wage  Infonnation  Collection 
Agency. 

(c)  Reexamination  of  family  income 
and  composition — (1)  Regular 
reexaminations.  The  owner  must 
reexamine  the  income  and  composition 
of  all  families  at  least  once  every  12 
months.  After  consultation  with  the 
family  and  upon  verification  of  the 
information,  the  owner  must  make 
appropriate  adjustments  in  the  Total 
Tenant  Payment  in  accordance  with  part 
813  of  this  chapter  and  determine 
whether  die  family's  unit  size  is  still 
appropriate.  The  owner  must  adjust 
Tenant  Rent  and  the  Housing  Assistance 
Payment  to  reflect  any  change  in  Total 
Tenant  Payment  and  must  carry  out  any 
unit  transfer  required  by  HUD.  At  the 
time  of  the  annual  reexamination  of 
family  income  and  compostion,  the 
owner  must  require  the  family  to 
disclose  and  verify  Social  Security 
Ntmibers,  as  provided  by  24  CFR  part 
750.  For  requirements  regarding  the 
signing  and  submitting  of  consent  forms 
by  families  for  the  obtaining  of  wage 
and  claim  information  from  State  Wage 
Infonnation  Collection  Agencies,  see  24 
CFR  part  760. 

(2)  Interim  reexaminations.  The 
family  must  comply  with  provisions  in 
its  lease  regarding  interim  reporting  of 
changes  in  income.  If  the  Owner 
receives  information  concerning  a 
change  in  income  between  regularly 
scheduled  reexaminations,  the  Owner 
must  consult  with  the  family  and  make 
any  adjustments  determined  to  be 
appropriate.  Any  change  in  the  family's 
income  or  other  circtmistances  that 
results  in  an  adjustment  in  the  Total 
Tenant  Payment,  Tenant  Rent  and 
Housing  Assistance  Payment  must  be 
verified.  See  24  CFR  750.10(d)(2)(i)  for 
the  requirements  for  the  disclosure  and 
verification  of  Social  Security  Numbers 
at  interim  reexaminations  involving  new 
family  members.  For  requirements 
regarding  the  signing  and  submitting  of 
consent  forms  by  families  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  see  24  CFR  part  760. 

(3)  Continuation  of  housing  assistance 
payments.  A  family's  eligibility  for 
Housing  Assistance  Payments  continues 
until  the  Total  Payment  equals  the  Gross 
Rent.  "The  termination  of  eligibility  at 
such  point  will  not  affect  the  family's 
other  rights  under  its  lease,  nor  will  such 
termination  preclude  the  resumption  of 
payments  as  a  result  of  later  changes  in 
income,  rents,  or  other  relevant 
circumstances  during  the  term  of  the 
contract.  However,  eUgibility  also  may 
be  terminated  in  accordance  with  HUD 
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tequireaaal*,  lot  lack  PMMat  a*  M)w» 
to  submit  requested  verification 
iiifonnation,  including  faihire  to  meet 
thii  tiwIiisaiM  sirf  iiiiliiBliaa 
requirement*  fisr  Soctel  Beiwilj 
Numbers,  aa  pravMad  hy  M  GA  pait 
75(k  ar  iailm  to  sifD  Md  sab^t 
consent  fsoM  fa 

and  dc 

Infonn^iaBriiilailiw.^ 

provided  bgr  24  cm  part  7Mi 


data  iiiiDffiiiatlao  faaa  Slala  Wasa 


m  !■  I SH  JI7.  para^pk  rbX3)  is 
revised  toiaad  aa  folkwsc 


IM1M7    T 


w  • 

(3)  AMmiat  mutceaaplkiHce.  Matetkil 
noncoapbaac*  wilb  tba  laase  inchMks: 

(i)  One  or  more  sabetantial  vidatioaa 
of  the  lease;  or 

(ii)  Repeated  miaor  vkdalioBa  of  the 
lease  tbat  ^Mrmpt  tka  livabiUty  of  the 
buildini;  advana^  afisd  tba  bealtb  or 
saiety  of  aay  persoa  or  the  rifbt  oi  any 
tenant  to  tba  qpbal  aa|oyaeiit  of  tba 
leaaed  pramiaea  aad  taiiatad  facibtiaa; 
intaifata  wUb  tba  aianwpsitnt  of  tba 
building:  or  have  an  adverse  financial 
effect  on  tba  boildint.  Paifam  el  tbe 
family  to  tiawly  sabaiit  dl  reqaked 
infonaatioa  on  fani)y  income  and 
compositioa  or  eligfbiity  factors 
(including  faikra  to  diadoaa  and  verify 
Social  Security  Nandiars  (aa  provided 
by  24  CFR  part  75(4.  faikva  to  sign  and 
subnit  eonaani  fbraa  (aa  providad  by  24 
CFR  part  7«4,  or  loMMviagly  ptovide 
incaaipkla  or  inaccarala  i^onaation) 
will  conatttula  a  snhatMitial  vioUtion  of 
the  leaaa.  Noopayoient  of  rent  or  any 
other  financial  obbgalion  daa  andei  tbe 
lease  (incfaKiing  any  portioa  tbanof) 
beyond  angr  grace  poiod  permitted 
under  State  kw  w^  ceostttate  a 
subatamial  vlolatioa  of  tba  lease.  The 
payaent  of  rent  or  any  other  financial 
obligatioo  due  under  tbe  leaaa  after  the 
due  date  bnt  witfate  tbe  grace  period 
permitted  ander  State  kw  wiU 
coaatilate  a  minor  viaiation. 


PART  M^-aCCnON  •  HOUMNQ 
A88I8TAIICE  PAVIIENT9  PROQRAM- 
EXMTMOHOUSINO 

30.  Hie  authority  cf tatioa  for  24  CFR 
part  882  arould  be  revised  to  read  as 
follows: 


.S.fcaadAUaMe4S(ata» 
Howiat  Act  si  1017  (42  U&C  1437a.  Ma7fe 
and  1437f);  sec  7(dk  DtpartBMBi  of  Howtng 
and  Urbaa  DtvebpowBt  Act  ft2  U.S.C 
353S(dIl.  SukiMrt  U  li  ate  isMwd  underMGS. 
401  and  441.  Stewart  ft  kldannsy  Homshn 
AMittaace  Act.  Pnk  !•  tOO-77,  approved  /b^ 


22.  «B 

McKJnneyl 

Amnitmaari  AO  oJ  1BM>  Pub.  L,  IflO-Mi. 

approved  November  7, 1964. 

31.  In  1 880.111^  parapapto  (c)  and 

(m)  are  revised  to  taad  aafaUows: 


8ita.iie 


erawPNA. 


(c)  Receipt  and  review  of  applications 
for  CartiftBatea  of  Paafly  Pavtidiiatton: 
proviaioB  of  a  Padnal  pseinmoa  hi 
selectteg  appiicante  Cor  participation  in 
accordance  with  i  882.219;  verification 
of  famny  himiue  and  omer  recforr 
relating  to  eligibility  and  amomrt  of 
assistance  (including  obtaining  and 
veri^riag  Social  Security  Numbera 
submitted  by  faauUes,  as  provided  by  24 
CFR  part  750.  and  reqairing  families  to 
si^i  aad  sabaait  consent  ionns  for  tbe 
obtaining  of  wage  and  daiai  taifonaatioD 
from  State  Wage  Inforaiation  Collectioa 
Agencies,  aa  provided  by  24  CFR  part 
760);  and  maintenance  of  a  waiting  list 
in  accordance  with  this  part; 

(m)  Reexamination  of  family  income, 
composition,  and  extent  of  medical  or 
child  care  expenses,  redeterminations^ 
as  approprfate,  of  the  amomrt  of  Total 
Tenant  Payuieut  and  amoant  of  housing 
assirlanve  payment  in  accordance  with 
part  813  of  tins  chapter,  obtaining  and 
verifying  Social  Security  Norabers 
subeaifted  by  fui^lies,  as  provided  by  24 
CFR  pert  750;  and  requiring  families  to 
sign  and  sabnit  cosnent  fornie,  as 
provided  by  M  CFR  part  780; 

32.  In  I  8B2.118.  paragraph  (a)fl)  is 
revised  to  read  as  fbflows: 


iM2.118 
(a)  Tba  family  i 

(1)  Sapf>ly  sacb  certification,  release, 
informs  tioB,  or  docamentatioa  as  HiA 
or  HUD  determiBa  to  be  necessary, 
induding  the  subanssioa  of  Social 
Security  Nuaabers  and  verifying 
documentation  (as  provided  1^  24  CFR 
part  750),  tba  submknion  of  signed 
consent  fonaa  for  dta  obtaining  of  wage 
and  claim  infermation  boat  State  Wage 
Informs  tioB  Collection  Ageacica  (as 
provided  by  24  CFR  part  760).  and 
submissions  required  for  an  annual  or 
interim  reexamination  of  family  income 
and  composition. 

33.  In  1 882.200^  paragraph  (aX2)  ia 
revised  to  read  as  follows: 

|M2.20f 

(a)*  • 

(2)  The  PHA  most  determine  wheAer 
an  applicant  for  p vticipation: 

(i)  Qualifies  as  a  famfly:  and 
(ii)  is  income -^ligftrfe. 


The  Fanfiy  sfaai  I 

certification,  relaoaa,  tefeenatton,  or 

documentation  as  the  PHA  or  HUD 

determines  to  be  necessary  (see  24  parts 

750,  760  and  813). 

•        •        t        *        • 

34.  Ia  I  •82,21a  a  new  paragraph  (e)  is 
added  to  read  aa  foUowt: 

{•n^O   Qroundkfbrdanialor 
taniMiation  of  i 


(e)  The  PHA  shall  deny  the  admisaion 
of  a  Family,  if  the  applicant,  or  any 
member  of  the  applicant's  family  does 
not  si^  and  sabnit  consent  forms,  as 
provided  by  24  CFR  part  700.  It  shall  b« 
considered  pounds  for  termination  of 
assistance,  if  the  particqumU  or  any 
member  of  the  partidpant's  family  fails 
to  sign  €uid  submit  consent  forais,  as 
provided  by  24  C7R  part  76a 

35.  In  S  862,212.  par^raphs  (a),  (b). 
and  (c)  are  revised  to  read  as  foUows: 

9  M2.212    Kaaiamfnatlon  of  FamVy  incoma 


(a)  Regular  reexaminations.  The  PHA 
must  reexamine  the  income  and 
compositon  of  all  families  at  lefist  oace 
every  12  monlhsi.  After  consaltation  with 
the  family  and  upon  verification  of  the 
information,  the  PHA  must  make 
appropriate  a(^'ustment8  in  the  Total 
Tenant  Payment  in  accordance  with  part 
813  of  this  chspter  and  determine 
whether  the  family's  unit  size  is  still 
appropriate  (see  |  882.213).  The  PHA 
must  ad)uat  "Tenant  Rent  ukd  the 
Housing  AssisUnca  Payaiefit  to  reflect 
any  change  in  Total  Tenant  Payment.  At 
the  time  of  dte  annnal  reexamination  of 
family  income  aad  composition,  die 
PHA  shall  rcqairc  tbe  faodly  to  s«dKBit 
any  certification,  release,  idfofmation,  or 
docunentetiaB  a  the  FHA  or  HUD 
determines  to  be  necessary  (see  24  CFR 
parts  750,  760,  and  813). 

(b)  Interim  ntexaminations.  Hie 
family  must  com|riy  with  provisions  in 
(  882.118  regarding  interim  reporting  of 
changes  in  income.  If  the  PHA  receives 
information  concerning  a  change  in  the 
famil]f*8  income  or  oner  circuKStancea 
between  regnltfly  scbednled 
reexaminatioas,  tfie  FHA  must  consah  - 
with  the  family  and  make  any 
adjustments  (fetemrined  to  be 
appropriate.  Any  change  in  tbe  family's 
income  or  other  drcimstancea  tfiat 
resnhs  in  an  adjustment  Id  the  Total 
Tenant  Payment,  Tenant  Rent,  and 
Homing  AssisCanca  Payment  mttst  ba 
verified  See  24  CFR  7SaiO(dX2)(i)  for 
the  lequiiemeHts  for  die  diadoaure  and 
verification  of  Sodal  Seeorily  Numbers 
at  interim  reexaodaationa  liivulfhig  new 
family  members.  For  raquiiemeiita 
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regarding  the  signing  and  submitting  of 
consent  forms  by  families  for  the 
obtaining  of  wage  and  dalm  information 
fit>m  State  Wage  Information  Collection 
Agendes,  see  24  CFR  part  760. 

(c)  Continuation  of  housing  assistance 
payments.  A  family's  eligibihty  for 
Housing  Assistance  Payments  shall 
continue  until  the  Total  Tenant  Payment 
equals  the  Gross  Rent  The  termination 
of  eligibility  at  such  point  will  not  affect 
the  family's  other  rights  under  its  lease, 
nor  will  such  termination  preclude  the 
resumption  of  payments  as  a  result  of 
later  changes  in  income,  rents  or  other 
relevant  circumstances  during  the  term 
of  the  Contract  However,  eligibility  also 
may  be  terminated  in  accordance  with 
HUD  requirements  for  such  reasons  as 
failure  to  submit  requested  verification 
information,  induding  failure  to  meet 
the  disdosure  and  verification 
requirements  for  Social  Security 
Numbers,  as  provided  by  24  CFR  part  . 
750,  or  failure  to  sign  and  submit 
consent  forms  for  ttie  obtaining  of  wage 
and  claim  information  fix>m  State  Wage 
Information  Agencies,  as  provided  by  24 
CFR  part  760. 

36.  In  8  882.514,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

S  882.514    FamMy  particlpatloa 

(a)  Initial  determination  of  family 
eligibility.  (1)  The  PHA  is  responsible 
for  receipt  and  review  of  applications, 
and  determination  of  family  eligibility 
for  participation  in  accordance  with 
HUD  regulations  (see  parts  812  and  813 
of  this  chapter,  and  24  CFR  parts  750 
and  760).  The  PHA  is  responsible  for 
verifying  the  sources  and  amount  of  the 
family's  income  and  other  information 
necessary  for  determining  income 
eligibility  and  the  amount  of  the 
assistance  payments.  The  PHA  is  also 
responsible  for  giving  a  Federal 
selection  preference  in  accordance  with 
S  822.517. 
•        •        •        •        • 

37.  Section  882.515  is  revised  to  read 
as  follows: 

{••2.515   Raaxamhiatton  of  famHy  Incoma 


(a)  Regular  reexaminations.  The  PHA 
must  reexamine  the  income  and 
composition  of  all  families  at  least  once 
every  12  months.  After  consultation  with 
the  family  and  upon  verification  of  the 
information,  the  PHA  must  make 
appropriate  adjustments  hi  the  Total 
Tenant  Payment  in  accordance  with  part 
813  of  this  chapter  and  determine 
whether  the  family's  uidt  size  is  still 
appropriate  (see  S  882.213).  The  PHA 
must  adjust  Tenant  Rent  and  the 
Housing  Assistance  Payment  to  reflect 


any  change  in  Total  Tenant  Payment  At 
the  time  of  the  annual  reexamination  of 
family  Income  and  composition,  the 
MA  must  require  tbe  family  to  disdose 
and  verify  Social  Security  Numbers.  For 
requirements  regarding  the  signing  and 
submitting  of  consent  forms  by  families 
for  the  obtaining  of  wage  and  daim 
information  from  State  Wage 
Information  Collection  Agendes,  see  24 
CFR  part  760. 

(b)  Interim  reexaminations.  The 
family  must  comply  with  provisions  in 
i  882.118  regarding  interim  reporting  of 
changes  in  income.  If  the  PHA  receives 
information  concerning  a  change  in  the 
family's  income  or  other  circumstances 
between  regiilarly  scheduled 
reexaminations,  the  PHA  must  consult 
with  the  family  and  make  any 
adjustments  determined  to  be 
appropriate.  Any  change  in  the  family's 
income  or  other  circumstances  that 
results  in  an  adjustment  in  the  Total 
Tenant  Payment  Tenant  Rent  and 
Housing  Assistance  Payment  must  be 
verified  See  24  CFR  750.10(d)(2)(i)  for 
the  requirements  for  the  disdosure  and 
verification  of  Social  Security  Niunbers 
at  interim  reexaminations  involving  new 
family  members.  For  requirements 
regarding  the  signing  and  submitting  of 
consent  forms  by  families  for  the 
obtaining  of  wage  and  claim  information 
ftom  State  Wage  Information  Collection 
Agencies,  see  24  CFR  part  760. 

(c)  Continuation  of  housing  assistance 
payments.  A  family's  eligibility  for 
Housing  Assistance  Payments  shall 
continue  until  the  Total  Tenant  Payment 
equals  the  Gross  Rent  The  termination 
of  eligibility  at  such  point  will  not  affect 
the  family's  other  ri|^ts  under  its  lease, 
nor  will  such  termination  predude  the 
resumption  of  paymente  as  a  result  of 
later  dianges  in  income,  rents  or  other 
relevant  circumstances  during  the  term 
of  the  Contract  However,  eligibility  also 
may  be  terminated  in  accordance  with 
HUD  reqiurements  for  such  reasons  as 
failure  to  submit  requested  verification 
informadon,  induding  failure  to  meet 
the  disclosure  and  verification 
requiremente  for  Social  Security 
Nimibers,  as  provided  by  24  CFR  part 
750,  or  failure  to  sign  and  submit 
consent  forms  for  die  obtaining  of  wage 
and  claim  information  bom  State  Wage 
Information  Collection  Agendes,  as 
provided  by  24  CFR  part  760. 


PART  MS-SECTION  •  HOUSINQ 
ASSISTANCE  PAYMENTS  PROGRAM- 
STATE  HOUSINQ  AGENCIES 

3&  Tbe  authority  dtation  for  24  CFR 
part  883  continues  to  read  as  follows: 


AuOoritr.  Sees,  a,  5,  aadH  United  SUtes 
Houaii«  Act  of  19S7  (42  U.&a  1437a.  1437c 
and  1437f);  tec.  7(d),  Depaitraent  of  Hoosfaig 
and  Urban  Development  Act  (42  U.S.C 
3535(d)). 

39.  In  S  883.702.  paragraph  (b)  is 
revised  to  read  as  follows: 


{••3.702 


of  oaawr. 


(b)  Management  and  maintenance. 
The  owner  is  responsible  for  all 
management  functions  (induding 
provision  of  Federal  selection 
preferences  in  accordance  with 
S  883.714,  selection  of  tenants,  obtaining 
and  verifying  Sodal  Seciuity  Numbers 
submitted  by  families  (as  provided  by  24 
CFR  part  750),  obtaining  signed  consent 
forms  for  the  obtaining  of  wage  and 
daim  information  from  State  Wage 
Information  Collection  Agendes  (as 
provided  by  24  CFR  part  760), 
reexamination  of  family  income, 
evictions  and  other  terminations  of 
tenancy,  and  collection  of  rents)  and  all 
repair  and  maintenance  functions 
(induding  ordinary  and  extraordinary 
maintenance  and  replacement  of  capital 
items).  All  these  functions  must  be 
performed  in  compliance  with 
applicable  Equal  Opportunity 
requirements. 
•        •       •       •       • 

40.  In  i  883.704.  the  introductory  text 
of  paragraph  (b),  and  paragraphs  (b)(3) 
and  (c),  are  revised  to  read  as  follows: 

S  883.704   Salactton  ana  aoniiaatoii  of 


(b)  Determination  of  eligibility  and 
selection  of  tenants.  "The  owner  is 
responsible  for  determining  whether  the 
applicant  is  eligible,  in  accordance  with 
parts  812  and  813  of  this  chspter,  and 
parts  750  and  760  of  chapter  VIL  The 
owner  is  also  responsible  for  the 
selection  of  families,  including  giving  a 
Federal  preference  in  accordance  with 
S  883.714. 
•        •        •        •        • 

(3)  If  the  owner  determines  that  an 
appUcant  is  ineligible  on  the  basis  of 
income  or  family  composition,  or 
because  of  failure  to  meet  the  disdosure 
and  verification  requirements  of  Sodal 
Security  Numbers  (as  provided  by  24 
CFR  part  750),  or  because  of  failure  to 
sign  and  submit  consent  forms  for  the 
obtaining  of  wage  and  daim  information 
from  State  Wage  Information  Collection 
Agendes  (as  provided  by  24  CFR  part 
760),  or  if  the  owner  is  not  selecting  tha 
applicant  for  other  reasons,  the  owner 
will  promptly  notify  tbe  applicant  in 
writing  of  tbe  determination  and  its 
reasons,  and  that  the  applicant  has  die 
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right  to  meet  with  the  owner  or 
managiag  agent  in  accordance  with 
HUD  requirements.  Where  the  owner  is 
a  PHA.  the  applicant  may  request  an 
informal  hearing.  If  the  PHA  determines 
that  the  applicant  is  not  eligible,  the 
niA  will  notify  the  applicant  and 
inform  the  applicant  that  he  or  she  has 
the  right  to  request  a  review  by  the 
Agency  and  HUD  of  the  WA's 
determination.  The  applicant  may  also 
exercise  other  rights  if  the  applicant 
believes  that  he  or  she  is  being 
discriminated  against  on  the  basis  of 
race,  color,  creed,  religion,  sex,  or 
national  origin.  The  informal  review 
provisions  for  the  denial  of  a  Federal 
preference  are  contained  in  9  883.714(k) 
of  that  section.  See  24  CFR  760.30(c)  for 
notice  requirements  where  assistance  is 
terminated,  denied,  suspended,  or 
reduced  based  on  wage  and  claim 
information  obtained  by  HUD  from  a 
State  Wage  Information  Collection 
Agency. 

(c)  Reexamination  of  family  income 
and  composition — (1)  Regular 
reexaminations.  The  owner  must 
reexamine  the  income  and  composition 
of  all  families  at  least  once  every  12 
months.  After  consultation  with  the 
family  and  upon  verification  of  the 
information,  the  owner  must  make 
appropriate  adjustments  in  the  Total 
Tenant  Payment  in  accordance  with  part 
813  of  this  chapter  and  determine 
whether  the  family's  unit  size  is  still 
appropriate.  The  owner  must  adjust 
Tenant  Rent  and  the  Housing  Assistance 
Payment  to  reflect  any  change  in  Total 
Tenant  Payment  and  must  carry  out  any 
unit  transfer  required  by  HUD.  At  the 
time  of  the  annual  reexamination  of 
family  income  and  composition,  the 
owner  must  require  the  family  to 
disclose  and  verify  Social  Security 
Numbers,  as  provided  by  24  CFR  part 
750.  For  requirements  regarding  the 
signing  and  submitting  of  consent  forms 
by  families  for  the  obtaining  of  wage 
and  claim  information  from  State  Wage 
Information  Collection  Agencies,  see  24 
CFR  part  760. 

(2)  Interim-reexaminations.  The 
family  must  comply  with  provisions  in 
its  lease  regarding  interim  reporting  of 
changes  in  income.  If  the  owner  receives 
information  concerning  a  change  in  the 
family's  income  or  other  cirounstances 
between  regularly  scheduled 
reexaminations,  the  owner  must  consult 
with  the  family  and  make  any 
adjustments  determined  to  be 
appropriate.  Any  change  in  the  family's 
income  or  other  circumstances  that 
results  in  an  adjustment  in  the  Total 
Tenant  Payment,  Tenant  Rent,  and 


Housing  Assistance  Payment  must  be 
verified  See  24  CFR  75ai0(d](2)(i)  for 
the  requirements  for  the  disclosure  and 
verification  of  Social  Security  Numbers 
at  interim  reexaminations  involving  new 
family  members.  For  requirements 
regarding  the  signing  and  submitting  of 
consent  forms  by  families  for  the 
obtaining  of  wage  and  claim  information 
bom  State  Wage  Information  Collection 
Agencies,  see  24  CFR  part  760. 

(3)  Continuation  of  housing  assistance 
payments.  A  family's  eligibility  for 
Housing  Assistance  Payments  continues 
until  the  Total  Tenant  Payment  equals 
the  Gross  Rent.  The  termination  of 
eligibility  at  such  point  will  not  affect 
the  family's  other  rights  under  its  lease, 
nor  will  such  termination  preclude  the 
resumption  of  payments  as  a  result  of 
later  dianges  in  income,  rents  or  other 
relevant  circumstances  during  the  term 
of  the  contract.  However,  eligibility  also 
may  be  terminated  in  accordance  with 
HUD  requirements,  for  such  reasons  as 
failure  to  submit  requested  verification 
information,  including  failure  to  meet 
the  disclosure  and  verification 
requirements  for  Social  Security 
Numbers,  as  provided  by  24  CFR  part 
750,  or  failure  to  sign  and  submit 
consent  forms  for  the  obtaining  of  wage 
and  claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  760. 

41.  In  S  883.708,  paragraph  (b)(3]  is 
revised  to  read  as  follows: 

{  863.708    Tennhiatlon  of  tenancy  and 
modification  of  I 


(b) 

(3)  Material  noncompliance.  Material 
noncompliance  with  the  lease  includes: 

(i)  One  or  more  substantial  violations 
of  the  lease;  or 

(ii)  Repeated  minor  violations  of  the 
lease  that  disrupt  the  livability  of  the 
building,  adversely  affect  the  health  or 
safety  of  any  person  or  the  right  of  any 
tenant  to  the  quiet  enjoyment  of  the 
leased  premises  and  related  facilities; 
interfere  with  the  management  of  the 
building;  or  have  an  adverse  financial 
efiect  on  the  building  or  project.  Failure 
of  the  family  to  timely  submit  all 
required  information  on  family  income 
and  composition  or  eligibility  factors 
(including  failure  to  disclose  and  verify 
Social  Securify  Numbers,  as  provided  by 
24  CFR  part  750,  failure  to  sign  and 
submit  consent  forms  for  the  obtaining 
of  wage  and  claim  information  from 
State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760,  or  knowingly  provide  incomplete  or 
inaccurate  information)  will  constitute  a 
substantial  violation  of  the  lease. 


Nonpayment  of  rent  or  any  other 
financial  obligation  due  under  the  lease 
(including  any  portion  thereof)  beyond 
any  grace  period  permitted  imder  State 
law  will  constitute  a  substantial 
violation  of  the  lease.  The  payment  of 
rent  or  any  other  financial  obligation 
due  imder  the  lease  afier  the  due  date 
but  within  the  grace  period  permitted 
under  State  law  will  constitute  a  minor 
violation.  . 


PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM, 
NEW  CONSTRUCTION  SET-ASIDE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

42.  The  authority  citation  for  part  884 
continues  to  read  as  follows: 

Authority:  Sees.  3, 6,  and  8,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a,  1437c, 
and  1437f);  sec.  7(d],  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d}). 

43.  In  S  884.118,  paragraphs  (a)  (3)  and 
(7)  are  revised  to  read  as  follows: 

§884.118    Responsibilities  of  tlM  owner. 

(a)  •  •  * 

(3)  Performance  of  all  management 
functions,  including  the  taddng  of 
applications;  selection  of  families, 
including  verification  of  income, 
provision  of  Federal  selection 
preferences  in  accordance  with 
S  884.226,  obtaining  and  verifying  Social 
Security  Numbers  submitted  by 
applicants  (as  provided  by  24  CFR  part 
750),  obtaining  signed  consent  forms 
from  appUcants  for  the  obtaining  of  ■ 
wage  and  claim  information  from  State 
Wage  Information  Collection  Agencies 
(as  provided  by  24  CFR  part  760),  and 
other  pertinent  requirements;  and 
determination  of  eligibility  and  amount 
of  tenant  rent  in  accordance  with  HUD- 
established  schedules  and  criteria. 


(7)  Reexamination  of  family  income 
and  composition;  redetermination,  as 
appropriate,  of  the  amount  of  Tenant 
Rent  and  the  amount  of  housing 
assistance  payment  in  accordance  with 
part  813;  obtaining  and  verifying  Social 
Security  Numbers  submitted  by 
participants,  as  provided  by  24  CFR  part 
750;  and  obtaining  signed  consent  forms 
from  participants  for  the  obtaining  of 
wage  and  claim  information  fi'om  State 
Wage  Information  Collection  Agencies, 
as  provided  by  24  CFR  part  760. 
•        •        •        •        • 

44.  Section  884.216  is  revised  to  read 
as  follows: 
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S8S4.218   Termination  of  lenaney. 

Hie  owner  is  respcHuible  tat 
termination  of  tenancies.  Including 
evictions.  However,  conditions  for 
payment  of  housing  assistance 
payments  for  any  resulting  vacancies 
must  be  as  set  forth  in  §  884.106(c)(1). 
Failure  of  the  family  to  sign  and  submit 
consent  forms  for  the  obtaining  of  wage 
and  claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  760.  shall  be 
grounds  for  termination  of  tenancy. 

45.  Section  884.218  is  revised  to  read 
as  follows: 

§884.218   Reexamination  of  famNy  kioome 
and  composition. 

(a)  Regular  reexaminations.  The 
owner  must  reexamine  the  income  and 
composition  of  all  families  at  least  once 
each  year.  Upon  verification  of  the 
information,  the  owner  must  make 
appropriate  adjustments  in  the  Total 
Tenant  Payment  in  accordance  with  part 
813  of  this  chapter  and  determine 
whether  the  family's  unit  size  is  still 
appropriate.  The  owner  must  adjust 
Tenant  Rent  and  the  Housing  Assistance 
Payment  to  reflect  any  change  in  Total 
Tenant  Payment  and  carry  out  any  unit 
transfer  required  by  HUD.  At  the  time  of 
the  annual  reexamination  of  family 
income  and  composition,  the  owner 
must  require  the  family  to  disclose  and 
verify  Social  Seciurify  Numbers,  as 
provided  by  24  CFR  part  750.  For 
requirements  regarding  the  signing  and 
submitting  of  consent  forms  by  families 
for  the  obtaining  of  wage  and  claim 
information  from  State  Wage 
Information  Collection  Agencies,  see  24 
CFR  part  760. 

(b)  Interim  reexaminations.  The 
family  must  comply  with  provisions  of 
its  lease  regarding  interim  reporting  of 
changes  in  income.  If  the  owner  receives 
information  concerning  a  change  in  the 
family's  income  or  other  circumstances 
between  regularly  scheduled 
reexaminations,  the  owner  must  consult 
with  the  family  and  make  any 
adjustments  determined  to  be 
appropriate.  Any  change  in  the  family's 
income  or  other  circumstances  that 
results  in  an  adjustment  in  the  Total 
Tenant  Payment,  Tenant  Rent  and 
Housing  Assistance  Payment  must  be 
verified.  See  24  CFR  750.10(d)(2)(i)  for 
the  requirements  for  the  disclosure  imd 
verification  of  Social  Securify  Numbers 
at  interim  reexaminations  involving  new 
family  members.  For  requirements 
regarding  the  signing  and  submitting  of 
consent  forms  by  families  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  see  24  CFR  part  780. 


(c)  Continuation  of  housing  assistance 
payments.  A  family's  eligibilify  for 
Housing  Assistance  Payments  continues 
until  the  Total  Tenant  Payment  equals 
the  Gross  Rent,  or  until  the  family  loses 
eligibility  for  continued  occupancy 
under  Farmer's  Home  Administration 
regulations.  However,  eligibility  also 
may  be  terminated  in  accordance  wiA 
HUD  requirements,  for  such  reasons  as 
failure  to  submit  requested  verification 
information,  including  failure  to  meet 
the  disclosure  and  verification 
requirements  for  Social  Security 
Numbers,  as  provided  by  24  CFR  part 
750,  or  failure  to  sign  and  submit 
consent  forms  for  die  obtaining  of  wage 
and  claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  76a 


PART  885— LOANS  FOR  HOUSING 
FOR  THE  ELDERLY  OR  HANDICAPPED 

46.  The  authority  citation  for  24  CFR 
part  885  continues  to  read  as  follows: 

Authority:  Sec.  202,  Housing  Act  of  1959  (12 
U.S.C.  ITOlq):  sec.  8,  United  States  Housing 
Act  of  1937  (42  U.S.C  1437f):  sea  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d]]. 

47.  In  S  885.950,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§885.950   Selection  and  admlsaion  of 
tenanta. 

(a)  Application  for  admission.  The 
Borrower  must  accept  applications  for 
admission  to  the  project  in  the  form 
prescribed  by  HUD.  AppUcant  families 
applying  for  assisted  units  (or 
residential  spaces  in  a  group  home)  must 
complete  a  certification  of  eligibility  as 
part  of  the  application  for  admission. 
Applicant  families  must  meet  the 
disclosure  and  verification  requirements 
for  Social  Security  Numbers,  as 
provided  by  24  CFR  part  750.  Applicant 
families  must  sign  and  submit  consent 
forms  for  the  obtaining  of  wage  and 
claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  760.  Botii  tiie 
Borrower  and  the  appUcant  family  must 
complete  and  sign  the  application  for 
admission.  On  request,  the  Borrower 
must  furnish  copies  of  all  applications 
for  admission  to  HUD. 
•       *       •       •       • 

(c)  Reexamination  of  family  income 
and  composition — (1)  Riegular 
reexaminations.  If  the  family  occupies 
an  assisted  unit  (or  residential  space  in 
a  group  home),  the  Borrower  must 
reexamine  the  income  and  composition 
of  the  family  at  least  every  12  months. 
Upon  verification  of  die  information,  die 
Borrower  shall  make  appropriate 


adjustments  in  die  total  tenant  payment 
in  accordance  with  part  813  of  this 
chapter,  as  modified  by  {  885.5,  and 
determine  whether  the  famify's  unit  size 
is  still  appropriate.  The  Borrower  must 
adjust  tenant  rent  and  the  project 
assistance  payment  and  must  carry  out 
any  unit  transfer  in  accordance  with 
HUD  standards.  At  the  time  of  the 
annual  reexamination  of  famify  income 
and  composition,  the  Borrower  must 
require  the  famify  meet  the  disclosure 
and  verification  requirements  for  Social 
Security  Numbers,  as  provided  by  24 
CFR  part  750.  For  requirements 
regarding  the  signing  and  submitting  of 
consent  forms  by  famiUes  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  see  24  CFR  part  760. 

(2)  Interim  reexamination.  If  the 
family  occupies  an  assisted  unit  (or 
residential  space  in  a  group  home)  the 
family  must  comply  with  provisions  in 
the  lease  regarding  interim  reporting  of 
changes  in  income.  If  the  Borrower 
receives  information  concerning  a 
change  in  the  family's  income  or  other 
circumstances  between  regularly 
scheduled  reexaminations,  the  Borrower 
must  consult  with  the  family  and  make 
any  adjustments  determined  to  be 
appropriate.  Any  change  in  the  family's 
income  or  other  circumstances  that 
results  in  an  adjustment  in  the  total 
tenant  payment,  tenant  rent  and  project 
assistance  payment  must  be  verified. 
See  24  CFR  750.10(d)(2)(i)  for  die 
requirements  for  the  disclosure  and 
verification  of  Social  Securify  Numbers 
at  interim  reexaminations  involving  new 
family  members.  For  requirements 
regarding  the  signing  and  submitting  of 
consent  forms  by  families  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  see  24  CFR  part  760. 

(3)  Continuation  of  project  assistance 
payment  (i)  A  family  occupying  an 
assisted  unit  (or  residential  space  in  a 
group  home)  shall  remain  eligible  for 
project  assistance  payment  until  the 
total  tenant  payment  equals  or  exceeds 
the  gross  rent  (or  a  pro  rata  share  of  the 
gross  rent  in  a  group  home).  The 
termination  of  subsidy  eligibilify  will  not 
affect  the  family's  other  rights  under  its 
lease.  Project  assistance  payment  may 
be  resumed  if,  as  a  result  of  changes  in 
income,  rent  or  other  relevant 
circumstances  during  the  term  of  the 
PAC,  the  family  meets  the  income 
eligibilify  requirements  of  part  813  (as 
modified  in  §  885.5)  and  project 
assistance  is  available  for  the  unit  or 
residential  space  under  the  terms  of  the 
PAC  Tlie  family  will  not  be  required  to 
establish  its  eligibilify  for  admission  to 
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the  project  undw  the  remaining 
requirements  of  paragraph  (b)  of  this 
section. 

(U)  A  family's  eligibility  for  project 
assistance  payment  may  also  be 
terminated  In  accordance  with  HUD 
requirements  for  such  reasons  as  failure 
to  submit  requested  verification 
information,  including  failure  to  meet 
the  disclosure  and  VNification 
requirements  for  Sodal  Security 
Numbers  (as  provided  by  24  CFR  part 
750)  or  foilure  to  sign  and  submit 
consent  forms  for  ^e  obtaining  of  wage 
and  claim  information  from  State  Wage 
Information  Collection  Agencies  (as 
provided  by  24  CFR  part  760). 

48.  In  1 885.955.  paragraph  (a)(2]  is 
revised  to  read  as  follows: 

I  M846o    OMlQelions  of  ttie  fainily. 

(a)  Requirements.  The  family  shall: 

(!)••• 

(2)  Supply  such  certification,  release, 
information,  or  documentation  as  the 
Borrower  or  HUD  determines  to  be 
necessary,  including  information 
relating  to  the  disclosure  and 
verification  of  Social  Security  Numbers, 
as  provided  by  24  CFR  part  750,  and  the 
signing  and  submission  of  consent  forms 
for  the  obtaining  of  wage  and  claim 
information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  760. 


PART  a86-SECTION  •  HOUSINQ 
ASSISTANCE  PAYMENTS  PROQRAJtl— 
SPEaAL  AIXOCATIONS 

49.  The  authority  citation  for  24  CFR 
part  886  continues  to  read  as  follows: 

Authoritr  Sees.  3, 5.  and  a  United  SUtet 
Hotuing  Act  of  1937  (42  U.&C  1437e,  1437c 
and  1437f):  tection  7(d),  Department  of 
Hotuing  and  Urban  Development  Act  (42 
U.S.C  3635(d)). 

50.  In  i  888.119,  paragraphs  (a)  (3)  and 
(7)  are  revised  to  read  as  follows: 

Vv^ii*    nvsponvRMRMS  Of  owfwr. 

(a)  •  •  • 

(3)  Performance  of  all  management 
functions,  including  the  taking  of 
applications:  selection  of  families, 
verificetion  of  income,  provision  of 
Feieral  selection  preferences  in 
accordance  ytWh  \  886.132.  obtaining 
and  verifying  Sodal  Sectirity  Numbers 
submitted  by  applicants  (as  provided  by 
24  CFR  part  750),  obtaining  signed 
consent  forms  from  applicants  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies  (as  provided  by  24  CFR  part 
760],  and  other  pertinent  requirements; 
and  determination  of  eligibility  and 


amount  of  Tenant  Rent  in  accordance 
with  part  813  of  this  chapter. 

(7)  Reexamination  of  family  income 
and  composition,  redetermination,  as 
appropriate,  of  the  amount  of  Tenant 
Rent  and  the  amount  of  housing 
assistance  payment  in  accordance  with 
part  813  of  this  chapter  collection  of 
rent:  obtaining  and  verifying  participant 
Social  Security  Numbers,  as  provided  by 
24  CFR  part  750;  and  obtaining  signed 
consent  forms  firom  participants  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760. 


51.  Section  886.124,  is  revised  to  read 
as  follows: 

1 886.124    ReexaminatfcN)  of  family  Inconw 


(a)  Regular  reexaminations.  The 
owner  must  reexamine  the  income  and 
composition  of  all  families  at  least  once 
each  year.  Upon  verification  of  the 
information,  the  owner  must  make 
appropriate  adjustments  in  the  Total 
Tenant  Payment  in  accordance  with  part 
813  of  this  chapter  and  determine 
whether  the  family's  unit  size  is  still 
appropriate.  The  owner  must  adjust 
Tenant  Rent  and  the  Housing  Assistance 
Payment  to  reflect  any  change  in  Total 
Tenant  Payment  and  carry  out  any  unit 
transfer  required  by  HUD.  At  the  time  of 
the  annual  reexamination  of  family 
income  and  composition,  the  owner 
must  require  the  family  to  disclose  and 
verify  Social  Securify  Numbers.  For 
requirements  regarding  the  signing  and 
submitting  of  consent  forms  by  families 
for  the  obtaining  of  wage  and  claim 
information  from  State  Wage 
Information  Collection  Agencies,  see  24 
CFR  part  760. 

(b)  Interim  reexaminations.  The 
family  must  comply  with  provisions  in 
its  lease  regarding  interim  reporting  of 
changes  in  income.  If  the  owner  receives 
information  concerning  a  change  in  the 
family's  income  or  other  circumstances 
between  regularly  scheduled 
reexaminations,  the  owner  must  consult 
with  the  family  and  make  any 
adjustments  determined  to  be 
appropriate.  Any  change  in  the  family's 
income  or  other  circumstances  that 
results  in  an  adjustment  in  the  Total 
Tenant  Payment.  Tenant  Rent  and 
Housing  Assistance  Payment  must  be 
verified.  See  24  CFR  750.10(d)(2)(i)  for 
the  requirements  for  the  disclosure  and 
verification  of  Social  Securify  Numbers 
at  interim  reexaminations  involving  new 
family  members.  For  requirements 
regarding  the  signing  and  submitting  of 
consent  forms  by  families  for  the 


obtaining  of  wage  and  claim  information 
frt)m  State  Wage  Information  Collection 
Agencies,  see  24  CFR  part  760. 

(c)  Continuation  of  housing  assistance 
payments.  A  family's  eligibilify  for 
housing  assistance  payments  will 
continue  until  the  Total  Tenant  Payment 
equals  the  Gross  Rent  The  termination 
of  eligibilify  will  not  affect  the  family's 
other  rights  under  its  lease,  nor  will  such 
termination  preclude  the  resumption  of 
payments  as  a  result  of  later  changes  in 
income,  rents,  or  other  relevant 
circumstances  during  the  term  of  the 
Contract  However,  eligibilify  also  may 
be  terminated  in  accordance  with 
program  requirements,  for  such  reasons 
as  failure  to  submit  requested 
verification  information,  including 
failure  to  meet  the  disclosure  and 
verification  requirements  for  Social 
Securify  Numbers,  as  provided  by  24 
CFR  part  750,  or  failure  to  sign  and 
submit  consent  forms  for  the  obtaining 
of  wage  and  claim  information  from 
State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760. 
•        •        •        •        • 

52.  In  S  886.318.  paragraphs  (a)(3]  and 
(a)(6)  are  revised  to  read  as  follows: 

S888J18    Reaponsibllltiee  of  the  owner. 

(a)  •  •  • 

(3)  Performance  of  all  management 
functions,  including  the  taking  of 
applications;  selection  of  families  in 
accordance  with  the  owner's  tenant 
selection  factors  approved  by  HUD  and 
the  Federal  preferences  in  accordance 
with  f  886.337;  obtaining  and  verifying 
Social  Securify  Numbers  submitted  by 
applicants,  as  provided  by  24  CFR  part 
750;  obtaining  signed  consent  forms  fixim 
applicants  for  the  obtaining  of  wage  and 
claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  760; 
verification  of  income  and  other 
pertinent  requirements;  and 
determination  of  eligibilify  and  amount 
of  tenant  rent  in  accordance  with  part 
813  of  this  chapter; 

(6)  Reexamination  of  family  income, 
composition,  and  extent  of  exceptional 
medical  or  other  unusual  expenses; 
redeterminations,  as  appropriate,  of  the  - 
amount  of  Tenant  Rent  and  amoimt  of 
housing  assistance  payment  in 
accordance  with  part  813  of  the  chapter, 
obtaining  and  verifying  Social  Securify 
Numbers  submitted  by  participants,  as 
provided  by  24  CFR  part  750;  and 
obtaining  signed  consent  forms  frtim  . 
participants  for  the  obtaining  of  wage 
and  claim  information  bom  State  Wage 
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Information  Collection  Agencies,  as 
provided  by  24  CFR  part  760. 

53.  Section  886.324  are  revised  to  read 
as  follows: 

S  888.324   Heesamlnatlon  of  famRy  income 


(a)  Regular  reexaminations.  The 
owner  must  reexamine  the  income  and 
composition  of  all  families  at  least  once 
each  year.  Upon  verification  of  the 
information,  the  owner  must  make 
appropriate  adjustments  in  the  Total 
Tenant  Payment  in  accordance  with  part 
813  of  this  chapter  and  determine 
whether  the  family's  unit  size  is  still 
appropriate.  The  owner  must  adjust 
Tenant  Rent  and  the  Housing  Assistance 
Payment  to  reflect  any  change  in  Total 
Tenant  Payment  and  carry  out  any  unit 
transfer  required  by  HUD.  At  the  time  of 
the  annual  reexamination  of  family 
income  and  composition,  the  owner 
must  require  the  family  to  disclose  and 
verify  Social  Securify  Numbers,  as 
provided  by  24  CFR  part  750.  For 
requirements  regarding  the  signing  and 
submitting  of  consent  forms  by  families 
for  the  obtaining  of  wage  and  claim 
information  horn  State  Wage 
Information  Collection  Agencies,  see  24 
CFR  part  760. 

(b)  Interim  reexaminations.  The 
family  must  comply  with  provisions  in 
its  lease  regarding  interim  reporting  of 
changes  in  income.  If  the  owner  receives 
information  concerning  a  change  in  the 
family's  income  or  other  circtmistances 
between  regularly  scheduled 
reexaminations,  the  owner  must  consult 
with  the  family  and  make  any 
adjustments  determined  to  be 
appropriate.  Any  change  in  the  family's 
income  or  other  circimistances  that 
results  in  an  adjustment  in  the  Total 
Tenant  Payment  Tenant  Rent  and 
Housing  Assistance  Payment  must  be 
verified.  See  24  CFR  750.10(d)(2)(i)  for 
the  requirements  for  the  disclosure  and 
verification  of  Social  Seouify  Numbers 
at  interim  reexfuninations  involving  new 
family  members.  For  requirements 
regarding  the  signing  and  submitting  of 
consent  forms  by  families  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  see  24  CFR  part  760. 

(c)  Continuation  of  housing  assistance 
payments.  A  family's  eligibilify  for 
Housing  Assistance  Payments  will 
continue  until  the  Total  Tenant  Payment 
equals  the  Gross  Rent  The  termination 
of  eligibilify  at  such  point  will  not  affect 
the  family's  other  rights  under  its  lease, 
nor  will  such  termination  preclude  the 
resumption  of  payments  as  a  result  of 
later  changes  in  income,  rents,  or  other 
relevant  circumstances  during  the  term 


of  the  contract.  However,  eligibilify  also 
may  be  terminated  in  accordance  with 
HUD  requirements,  for  such  reasons  as 
failure  to  submit  requested  verification 
information,  including  failure  to  meet 
the  disclosure  and  verification 
requiremetns  for  Social  Securify 
Numbers,  as  provided  by  24  CFR  part 
750,  or  failure  to  sign  and  submit 
consent  forms  for  ttie  obtaining  of  wage 
and  claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  760. 


PART  887-HOUSINQ  VOUCHERS 

54.  The  authorify  citation  for  24  CFR 
part  887  continues  to  read  as  follows: 

Authority:  Sees.  3, 5,  and  8,  U.S.  Housing 
Act  of  1937  (42  U.S.a  1437a,  1437c  and 
1437f);  sec  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  353S(d]). 

55.  In  S  687.105,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

{886.105    PHArseponsibiHtles. 

•        •        *        •        • 

(b)  •  *  • 

(1)  Publish  and  disseminate 
information  concerning  the  availabilify 
and  nature  of  housing  assistance  for 
lower  income  families  (see  9  887.107); 
invite  owners  to  make  units  available 
for  leasing  in  the  program  and  develop 
working  relationships  with  real  estate 
associations  and  other  appropriate 
groups  (see  S  887.109);  explain  program 
procedures  to  owners,  including  those 
who  have  been  approached  by  housing 
voucher  holders;  obtain  and  verify 
Social  Securify  Numbers  submitted  by 
families,  as  provided  by  24  CFR  part  750; 
obtain  signed  consent  forms  from 
families  for  the  obtaining  of  wage  and 
claim  information  from  State  Wage 
Information  Collection  Agencies,  as 
provided  by  24  CFR  part  760;  comply 
with  equal  opportunify  requirements, 
including  efforts  to  provide 
opportimities  for  recipients  to  seek 
housing  outside  areas  of  economic  and 
racial  concentration. 


56.  In  S  887.355,  paragraph  (a)  is 
revised  to  read  as  follows: 

S887.35S    Resular  reexamination  of  famHy 
Income  and  composition. 

(a)  The  PHA  must  reexamine  family 
income  and  family  size  and  composition 
at  least  annually,  and  in  accordance 
with  part  813  of  this  chapter.  At  the  time 
of  the  aimual  reexamination  of  family 
income  and  composition,  the  PHA  must 
require  the  family  to  disclose  and  verify 
Social  Securify  Numbers,  as  provided  by 
24  CFR  part  750.  For  requirements 
regarding  the  signing  and  submitting  of 


consent  forms  by  families  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  see  24  CFR  part  760. 

57.  Section  887.357  is  revised  to  read 
as  follows: 

i  887.357   Interim  reexamlnatton  of  famNy 


A  family  may  request  a 
redetermination  of  the  housing 
assistance  payment  at  any  time,  based 
on  a  change  in  the  family's  income, 
adjusted  income,  size  or  composition. 
See  24  CFR  750.10(d)(2)(i)  for  the 
requirements  for  the  disdosure  and 
verification  of  Social  Seciuify  Numbers 
at  interim  reexaminations  involving  new 
family  members.  For  requirements 
regarding  the  signing  and  submitting  of 
consent  forms  by  families  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  see  24  CFR  part  760. 

58.  In  section  887.401,  paragraph  (a)(l] 
is  revised  to  read  as  follows: 

(887.401    Family  reeponsMNties. 

(a)  A  family  must 

(1)  Supply  any  certificate,  release, 
information,  or  doaunentation  that  the 
PHA  or  HUD  determines  to  be 
necessary  in  the  administration  of  the 
program  (including  the  disclosure  and 
verification  of  Social  Securify  Numbers 
(as  provided  by  24  CFR  part  750)  and  the 
signing  and  submitting  of  consent  forms 
for  the  obtaining  of  wage  and  claim 
information  from  State  Wage 
Information  Collection  Agencies  (as 
provided  by  24  CFR  part  760)).  and  other 
information  required  for  use  by  the  PHA 
in  a  regularly  scheduled  reexamination 
or  interim  reexamination  of  family 
income  and  composition  in  accordance 
with  HUD  requirements; 
•       •       *        *        • 

59.  In  §  887.403,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

9687.403    Grounds  for  PHA  denial  or 
leniNiiauon  or  i 


(d)  Requirement  to  sign  consent 
forms.  The  PHA  must  deny  eligibilify  of 
applicant's  admission  to  participate  in 
the  Housing  Voucher  program,  if  the 
applicant,  or  any  member  of  the 
applicant's  family,  does  not  sign  and 
submit  the  consent  forms  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760.  With  respect  to  a  current 
participant  a  PHA  may  terminate 
housing  voucher  assistance  pajonents. 


/  VoL  56^  No.  at  /  Fridqr.  Febrnary  22.  tOBl  /  Rules  and  RcgulatkMis 


refuse  to  inua  •nolher  ho«iaiat  voucfatr 
f or  a  Movt  to  anoUMT  wait,  appraw*  ■ 
n«w  laaa*.  or  axacata  •  naw  booBiiii 
voucher  coatiacl.  if  Iha  partidpairt.  or 
any  member  of  the  partidpanf  •  fasdiy. 
faik  to  liga  and  rubmit  oonsent  foims 
for  die  obtaining  of  wage  and  claim 
information  from  State  Wage 
biiomatioa  CoUactioa  AgBBdea,  aa 
provided  by  24  CFR  part  7ta 

PART  MO-SECnON  21 NOUSMQ 
ASSJSTAMCg  PAfElfrt  PWOQRAIt- 
NEW  CONSmUCnOlf  AMD 
SUBSTAIfTIAL  REHABRiTATION 

00.  The  aatiMnity  dtatioD  for  part  900 
continue*  to  read  aa  fcllowt: 

AMBority?  S8Ci  10|D^  l/Bitsd  States 
HoMim  Act  oflSV  (42  UL&C  MM(^  MC 
7(d],  DepartaMBl  M  Hooaing  and  Urean 
DiwlopM<]iit  Ad  (42  U.&C  383a(d)). 

61.  In  i  900.103.  paragraph  (I)  and  (f) 
are  revised  to  read  aM  follows: 


|90aiOS 


(i)  BeapoiuibJJJtMt  of  U>»  LHA.  The 
LHA  Is  responsible  for  determining 
family  eligibility  for  assistance  in 
accordanca  wMi  provlaiona  of  parts  912 
and  013,  and  family  eligibility  and 
continuing  eligibility  Sor  assistance  in 
accordance  wkh  24  CFR  parts  750  and 
TOO;  determiiiing  the  assoant  of  adjusted 
income,  tha  amoant  of  rent  payable  by 
the  Csmily.  and  hooaing  aaaistanca 
payments  In  accordance  with  part  913; 
isMiag  Certificates  of  Family 
Partidpatioo  to  eligibla  faodlies; 
notifying  families  detarmtned  eligible; 
approving  ownerfamily  leases;  making 
housing  asaiatance  payments  on  behalf 
of  eligible  families;  reexaoiining  family 
eliglbili^  at  least  annually;  injecting 
units  befora  leasing,  and  at  least 
annually  thereafter,  to  determins  that 
the  units  are  aaintainad  in  decent,  sa£s 
and  sanitary  condition  (£silura  to  do  so 
shall  constitute  a  Substantial  Default  by 
the  LHA  under  the  Annual 
Contributions  Cbntract);  authorizing 
evictions;  and  complying  with  equal 
oi^Kntunity  laqnireBMnta.  The  LHA 
must  provide  sdvioa  and  guidance  to 
eligible  families  in  finding  suitable 
housing,  including  advice  and  guidance 
to  famibea  *»p«*<*"^<"g  discrtmination. 
in  aa  affirmative  mannar  to  further  the 
policies  of  title  VI  of  the  Civil  Rights  Act 
of  1964.  title  Vm  of  the  Civil  RighU  Act 
of  1968  and  Executive  Order  11063. 

())  RespoimbilitieM  t^UmfamUy.  A 
family  recaivinc  hoaaing  tttittan^ 
under  this  program  is  responsible  for 
fulfilling  all  iU  obligations  under  both 
the  lease  with  tha  o  vnar  and  the 
Certificate  of  Family  Participation 
issued  to  it  by  the  LHA:  for  cot^Mrating 


with  rawaminarion  raquireBMnts;  for 
disdooint  and  vartfytag  Soda!  Security 
Nuabera,  aa  provided  by  24  CFR  part 
750;  aad  for  aigning  and  aobnitting 
consent  forma  Cor  tha  obtaining  of  wage 
and  claim  inibraMtion  fhua  State  Wage 
InformatioB  Collection  Agencies,  aa 
provided  by  24  CFR  part  76a 

•  •        •        •        • 

60.  b  190020(2.  paragraphs  (dX3)  and 
(f)(2Xiii)  are  revised  to  reed  as  follows 

§900.202   Project  operaManw 

•  •       •       •       • 

(3)  That  the  request  cannot  be 
approved  because  the  family  is  not 
eligible  (inchidfatg  ineligibility  caused  by 
the  Csaiiiys  failure  to  meet  tha 
disclosure  and  verification  requirements 
for  Social  Security  Numbers,  as 
pitnrided  by  24  CFR  part  750.  or  failure 
to  sign  and  submit  consent  forms  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760),  or  the  dwelling  unit  or  the 
proposed  lease  does  not  meet  program 
requirements. 

(f)  Continued  family 
participatioiL  •  •  • 

(2)  •  •  • 

(iii)  The  LHA  determines  that  the 
family  contlnaes  to  be  eligible  for  such 
assistance  (including  continued 
eligibiUly  under  24  CFR  parts  750  and 
760). 


PART  M4-L0W  REMT  HOUSINQ 
HOMEOWNERSHIP  OPPORTIMmES 

63.  The  authority  dution  for  part  904 
continues  to  read  aa  follows: 

AuthofUr  United  States  Hovsing  Act  of 
1937  (42  U&C  1437-14S7s«  sec.  7(d)). 
Department  of  Housing  and  Urban 
Development  Act  (42  MSJC  353S(d)l. 

64.  In  {  904.104,  paragraj^  (c)  is 
revised  to  read  as  follows: 

1904.104    EBgmity  snd  selection  of 
homebuyers. 

(c)  Determination  of  elisibility  and 
preparation  of  list  The  LHA,  without 
partidpation  of  s  recommending 
committee  (see  paragraph  (e)(1)  of  thia 
section),  must  determine  the  el^bility 
of  each  applicant  family  in  respect  to  the 
income  limits  for  the  development 
(including  the  requirement  that  the 
applicant  family  disdose  and  verify 
Social  Securtty  Numbers,  as  provided  by 
24  CFR  part  75a  and  sign  and  submit 
consent  forms  for  the  obtsining  of  wage 
and  daim  information  from  State  Wege 
Information  Colkction  Agencies,  aa 


provided  by  24  CFR  part  760),  and  must 
then  assign  each  eligible  apirticani  ita 
appropriate  place  on  a  waiting  list  for 
the  development,  in  sequence  based 
upon  the  date  of  the  application, 
suitable  tj'pe  or  si2e  of  unit, 
qualification  for  a  Federal  preference  in 
accordance  with  9  904.122,  and  factors 
affecting  preference  or  priority 
estabhdbed  by  the  LHA's  regulations. 
NotwTthstani^  the  fact  that  the  LHA 
may  not  be  accepting  additional 
applications  because  of  the  length  of  the 
waiting  Kst,  the  LHA  may  not  refuse  to 
place  an  applicant  on  the  waiting  list  if 
the  applicant  is  otherwise  eligible  for 
participation  and  daims  that  he  at  she 
qualifies  for  a  Federal  preference  as 
provided  in  1 904.122(c)(2),  unless  the 
LHA  determines,  on  the  basis  of  the 
number  of  applicants  «dio  are  already 
on  the  waiting  list  and  w^o  daim  a 
Federal  preference,  and  the  antidpated 
number  of  admissions  to  housing  under 
Turnkey  m,  that— 

(1)  There  is  an  adequate  pool  of 
applicants  who  are  Hkefy  to  qualify  for  a 
Federal  preference,  and 

(2)  It  is  unlikely  that,  on  the  basis  of 
the  LHA's  system  for  applying  the 
Federal  preferences,  the  preference  or 
preferences  that  the  applicant  claims, 
and  the  preferences  daimed  by 
applicants  on  the  waiting  list,  the 
applicant  would  qualify  for  admission 
before  other  applicants  on  the  waiting  ■ 
list 

65.  In  S  904.107,  paragraph  (m)(l)  ia 
revised  to  read  as  follows: 

1 90S.  107    ResponsMHtfse  o(  homebuyer. 

(m)  Termination  by  LHA.  (1)  If  the 
homebuyer  breaches  the  Hcmiebuyera 
Ownership  Opportunity  Agreement  by 
failure  to  make  the  required  monthly 
payment  withha  10  days  after  its  due 
date,  by  misrepresentation  or 
withholding  of  information  (induding 
the  failure  to  meet  the  diadosiu«  and 
verification  requirements  for  Sodal 
Securify  Numbiers,  as  provided  by  24 
CFR  part  75a  or  the  failure  to  sign  and 
sulmit  consent  forms  for  the  obtaining 
of  wage  and  claim  information  from 
State  Wage  Information  CoUecticm 
Agendes,  as  provided  by  24  CFR  part 
760}  in  applying  for  admission  or  ia 
connection  with  any  subsequent 
reexamination  of  income  and  family 
composition,  or  by  failure  to  com|rfy 
with  any  of  tha  other  homebuyer 
obligations  under  the  Agreement,  the 
LHA  may  terminate  the  Agreement  No 
termination  under  this  paragraph  may 
occur  less  than  30  days  after  the  LHA 
gives  the  homebuyer  itotice  of  its  Intent 
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to  do  so  in  accordance  with  paragraph 
(m](3)  of  this  section. 


PART  905— INDIAN  HOUSING 

66.  The  authority  dUtion  for  24  CFR 
part  905  continues  to  read  as  follows: 

Authority:  Sees.  201. 202, 203, 205,  United 
States  Housing  Act  of  1837,  as  added  by  the 
Indian  Housing  Act  of  1988  (Pub.  L 100-358) 
(42  U.S.C  1437aa,  1437bb,  1437cc  1437ce): 
sec.  7(b],  Indian  Self-Determlnation  and 
EducaUon  Assistance  Act  (25  U.S.(1 4S0e(b)): 
sec.  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3S35(d)). 

67.  In  9  905.302,  paragraph  (a](3]  is 
revised  to  read  as  follows: 

9905.302    Admission  policies. 

(a)  *  •  • 

(3)  The  IHA  admission  regulations 
also  shall  indude  policies  and 
procedures  governing: 

(i)  Tenant  and  homebuyer  transfer 
between  units,  projects,  and  programs; 

(ii)  Requirements  for  applications  and 
waiting  lists  for  transfer  between 
programs; 

(iii)  Other  IHA  priorities,  if  any,  and  a 
requirement  that  a  tenant  or  homebuyer 
is  not  eligible  for  voluntary  fransfer 
unless  all  obligations  under  the  current 
program  have  been  met,  including 
payment  of  charges  to  the  IHA  and 
maintenance  requirements; 

(iv)  Compliance  with  24  CFR  part  750, 
which  requires  applicants  and 
participants  to  disclose  and  verify  social 
security  nimibers  at  the  time  eligibilify  is 
determined  and  at  later  income 
reexaminations; 

(v)  Compliance  with  24  CFR  part  760, 
which  requires  applicants  and 
participants  to  sign  €uid  submit  consent 
forms  for  the  obtaining  of  wage  and 
claims  information  from  State  Wage 
Information  Collection  Agencies;  and 

(vi)  Determination  of  the  successor  to 
a  unit  upon  the  death  of  a  homebuyer  (in 
the  event  that  the  homebuyer  has  not 
designated  a  successor  or  the  successor 
fails  to  qualify). 

68.  In  9  905.416,  paragraph  (d)  is 
revised  to  read  as  follows: 

9906.416   SaloctionofMHhomelMiyars. 
•       •        •       •       • 

(d)  Making  the  selections.  Within  30 
days  after  HUD  approval  of  the 
application  for  a  project  the  IHA  must 
proceed  with  selection  of  as  many 
homebuyers  as  there  are  homes  in  the 

ErojecL  Selection  of  homebuyers  must 
e  made  frt)m  the  MH  waiting  list  in 
accordance  with  the  date  of  application, 
qualification  for  a  Federal  preference  in 
accordance  with  9  905.305,  other 


pertinent  fadors  under  the  IHA's 
admissions  regulations  established  in 
accordance  with  9  905.301,  and  all 
admissions  are  subjed  to  24  CFR  parts 
750  and  760.  Selection  of  a  homebuyer 
will  be  made  only  after  the  site  for  that 
homebuyer  has  received  final  site 
approved  by  IHA  certification  to  HUD, 
or,  for  a  "high  risk"  IHA.  by  the  HUD 
Office  of  Indian  Programs,  and  the  form 
of  MH  contributions  to  be  made  by  that 
homebuyer  (or  donated  for  that 
homebuyer)  has  been  determined. 


PART  913— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  PUBUC  HOUSING  AND 
INDIAN  HOUSING  PROGRAMS 

69.  The  authorify  citation  for  part  913 
is  revised  to  read  as  follows: 

Authority:  Sees.  3. 6, 16. 201. 202. 203.  205. 
United  States  Housing  Aet  of  1937  (42  U.S.C 
1437a,  1437d.  1437n,  1437aa,  1437bb,  1437ec 
1437ee);  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C  3535(d]). 

70.  In  9  913.109,  paragraph  (b)  is 
revised  to  read  as  follows: 

9913.109    Initial  datarmhiation, 
verification,  and  reexamination  of  family 
income  and  composition. 

(b)  Verification.  As  a  condition  of 
admission  to,  or  continued  occupancy 
of,  any  assisted  unit  under  the  Public 
Housing  Program,  the  PHA  shall  require 
the  Family  head  and  other  such  Family 
members  as  it  designates  to  execute  a 
HUD-approved  release  and  consent 
(including  any  release  and  consent  as 
required  under  24  CFR  part  760) 
authorizing  any  depository  or  private 
source  of  income,  or  any  Federal,  State 
or  local  agency,  to  furnish  or  release  to 
the  PHA  and  to  HUD  such  information 
as  the  PHA  or  HUD  determines  to  be 
necessary.  The  PHA  shall  also  require 
the  Family  to  submit  directly 
documentation  determined  to  be 
necessary.  Information  or 
documentation  shall  be  determined  to 
be  necessary  if  it  is  required  for 
purposes  of  determining  or  auditing  a 
Family's  eligibilify  to  receive  housing 
assistance,  for  determining  the  Family's 
Adjusted  Income  or  Tenant  Rent,  for 
verifying  related  income,  or  for 
monitoring  compliance  with  equal 
opportimify  requirements.  The  use  of 
disclosure  of  information  obtained  from 
a  Family  or  from  another  source 
pursuant  to  this  release  and  consent 
shall  be  limited  to  purposes  directly 
connected  with  administration  of  this 
part  or  applying  for  assistance. 


PART  960-ADMI8SION  TO,  AND 
OCCUPANCY  OF,  PUBLIC  HOUSING 

71.  The  authorify  citation  for  24  CFR 
part  960  continues  to  read  as  follows: 

Authority:  Sees.  9, 5. 6, 16,  United  States 
Housing  Aet  of  1937  (42  U.S.C  1437a,  1437c 
1437d.  1437n);  sec  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C  3535(d)). 

72.  In  9  960.204,  paragraph  (c)(5)  is 
revised  to  read  as  follows: 

9  960.204   PHA  tenant  selection  poHdas. 

(c)  •  •  • 

(5)  Be  in  compliance  with  State,  local 
and  Federal  laws  and  regulations, 
including  the  nondiscrimination 
requirements  of  title  VI  of  the  Civil 
Rights  Act  of  1964,  the  provisions  of  the 
ACC  and  24  CFR  parU  750  and  760. 

73.  In  9  960.206,  paragraph  (a)  is 
revised  to  read  as  follows: 

9  960.206    Verification  procedures. 

(a)  General  Adequate  procedures 
must  be  developed  to  obtain  and  verify 
information  with  respect  to  each 
applicant.  (See  part  913  of  this  chapter 
and  24  CFR  parts  750  and  760.) 
Information  relative  to  the  acceptance 
or  rejection  of  an  applicant  or  the  grant 
or  denial  of  a  Federal  preference  under 
9  960.211  must  be  docimiented  and 
placed  in  the  applicant's  file. 

74.  Section  960.20P  is  revised  to  read 
as  follows: 

S  960.209    Reexamination  of  family  Income 
and  composition. 

(a)  Regular  reexaminations.  The  PHA 
must  reexamine  the  income  and 
composition  of  all  tenant  families  at 
least  once  every  12  months  and 
determine  wheUier  the  family's  unit  size 
is  still  appropriate.  After  consultation 
with  the  family  and  upon  verification  of 
the  information,  the  PHA  must  make 
appropriate  adjustments  in  the  Total 
Tenant  Payment  and  Tenant  Rent  in 
accordance  with  part  013  of  this  chapter. 
At  the  time  of  the  annual  reexamination 
of  family  income  and  composition,  the 
PHA  must  require  the  family  to  disclose 
and  verify  Sodal  Security  Numbers,  as 
provided  by  24  CFR  part  750.  For 
requirements  regarding  the  signing  and 
submitting  of  consent  forms  by  families 
for  the  obtaining  of  wage  and  claim 
information  from  State  Wage 
Information  Collection  Agencies,  see  24 
CFR  part  76a 

(b)  Interim  reexaminations.  The 
family  must  comply  with  provisions  in 
its  lease  regarding  interim  reporting  of 
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change*  in  inoooM.  If  Um  PHA  rtoivM 
iofonratioo  concerning  •  rhangg  in  the 
Parafly't  income  or  other  drcunutancee 
between  regularly  KfaachiM 
reexaaiiiiatkaM,  the  PHA  wrnak  cooaolt 
with  the  family  and  make  any 
adiuatment*  determined  to  be 
appropriate.  Any  change  in  the  Cunily'e 
incoiBe  or  other  drcnmatances  that 
resuha  in  ad|u8tment  in  the  Total  Tenant 


Payment  or  Tenant  Bent  muat  be 
verified.  See  24  CFR  75(U0(dK2K0  Cor 
the  reqeirenMnt*  for  the  dtodoeare  and 
verificatkB  of  Social  Security  Nuaiber* 
at  interim  taexaminationa  invohrhig  new 
family  member*.  For  reqnirementa 
regarding  the  aigning  and  lofaniitting  at 
consent  foma  by  fimiHet  for  the 


from  State  Wage  Infonnation  Cdlection 
Agencies,  see  24  CFR  part  76a 
•        •        •        •        • 

Dated:  February  6, 1991. 
AlfrwiA.Ddilevl. 
Depaty  Stavtary. 
[FR  Doc.  91-«m  Flkd  a-21-01:  M6  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(0QWP-fR-39(»4] 

FInandal  Aseietance  Program  EllgUXe 
for  Review 

MMHCr.  Environmental  Protection 
Agency. 

ACTWn:  Notice  of  availability  and 
review. 


r.  The  Environmental  Protection 
Agency's  (EPA)  Office  of  Ground- Water 
Protection  (CXJWP)  ia  announcing  the 
availability  of  $1,500,000  to  fund  a 
Demonstration  Cooperative  Agreement 
Program.  "Wellhead  Protection  (WHP) 
Demonstration  Projects."  These  funds 
will  provide  financial  support  for 
demonstration  projects  aimed  at 
assisting  municipalities  to  design  and 
implement  a  WHP  Program.  The 
cooperative  agreements  are  authorized 
under  section  1442(b)(3)(C)  of  the  Safe 
Drinking  Water  Act  (SDWA).  It  is 
expected  that  at  least  30  awards  will  be 
made  to  municipalities  in  amounts  up  to 
$50,000.  Eligible  applicants  are 
municipaUties,  as  defined  under  section 
1401(10)  of  the  SDWA.  meaning  cities. 
towns,  or  other  public  bodies  created  by 
or  pursuant  to  State  law.  or  Indian 
tribes. 

PON  FuirrHCR  mromiATioN  contact: 

The  appropriate  EPA  Regional  Contact 
listed  below  in  "SUPPLEMENTARY 
MPORMATION." 

•UPPLEMENTARV  INFORMATKHI:  The  1986 
Amendments  to  the  SDWA  established 
the  WHP  Program  to  protect  those 
ground  waters  that  supply  wells  and 
wellfields  contributing  drinking  water  to 
public  water  supply  systems.  Local 
governments  play  an  important  part  in 
implementing  a  State  WHP  Program 
because  of  their  significant  roles  in 
delineation  and  management  of  the 
Wellhead  Protection  Area(s)  (WHPA)  in 
their  communities. 

In  fiscal  year  1991.  EPA  will  make 
available  $1,500,000  for  grants  to  local 
communities  to  enhance  and  expand 
their  efforti  in  nmiprta  that  will 


elements  of  the  work,  this  fact  must  be 
indicated  in  the  application. 

It  is  the  intention  of  the  EPA's  Office 
of  Ground- Water  Protection  (OGWP)  to 
fund  a  total  of  between  30  and  60 
projects  with  awards  up  to  $50,000. 
Organizations  awarded  funds  will  be 
required  to  contribute  at  least  5%  of  the 
total  cost  of  their  project  in  dollars  or  in- 
kind  goods/services.  Cooperative 
Agreements  will  be  funded  by  the 
Regional  Offices  after  joint  review  with 
OGWP  in  Headquarters.  EPA  Regional 
staff  will  act  as  project  officers  on 
projects  awarded  within  their  Region. 
with  Headquarters  providing  national 
oversight  and  coordination. 

Because  municipalities  can  help  to 
test  approaches  that  may  be  appropriate 
on  a  Statewide  basis.  EPA  hopes  that 
these  Cooperative  Agreement  fimds  will 
be  useful  in  assisting  States  in 
developing  or  implementing  effective 
WHP  programs.  Municipalities  have  a 
responsibility  to  coordinate  their 
proposed  projects  with  their  State.  The 
information  gained  in  this  process  also 
will  serve  to  assist  local  governments  in 
the  implementation  of  wellhead 
protection  in  their  communities  and. 
from  information  acquired  through  these 
demonstration  projects,  help  implement 
wellhead  protection  throughout  the 
United  States. 

Funds  that  are  awarded  under  this 
Cooperative  Agreement  Program  must 
be  used  to  support  activities  that 
address  the  problems  relating  to  a 
municipal  WHP  Program.  Appropriate 
activities  could  include,  but  not  be 
limited  to:  Dehneation  of  the  WHPA. 
identifying  sources  of  contamination, 
developing  ordinances  for  WHP.  and 
establishing  mechanisms  for  integrating 
other  source  management  programs  into 
WHP  objectives.  Proposals  should 
reflect  comprehensive  and  coordinated 
planning,  and  the  necessary  steps  to 
implement  the  project  plans.  Projects  in 
all  stages  of  development — from 
established  programs  to  those  needing 
start-up  funds — will  be  eligible  for 
support 
To  apply  for  funds,  municipalities 


April  23, 1991.  Applicants  should  clearly 
identify  the  program  by  typing  WHP 
Demonstration  Projects  In  box  10  on  the 
application  form  (SF424)  instead  of  the 
"Catalogue  of  Federal  Domestic 
Assistance"  title  and  number  which  are 
not  applicable  at  this  time.  To  expedite 
processing,  the  envelope  should  include 
the  program  title:  WHP  Demonstration 
Projects. 

Applications  postmarked  after  April 
23. 1991.  will  not  be  considered  for  an 
award. 

An  application  package  will  be 
available  fi-om  the  EPA  Regional 
Contact  in  February  1991.  The 
application  package  will  contain  all 
appropriate  EPA  grant  application  forms 
needed  to  submit  a  formal  application  to 
the  EPA  Regional  Grants  Management 
Office  as  well  as  an  additional  guidat'.ce 
document  titled  "Wellhead  Protection 
Demonstration  Projects:  Guidance  for 
FY  1991  Cooperative  Agreement  Funds." 
(The  Guidance  includes  the  general 
criteria  against  which  applications  will 
be  evaluated.)  The  Regional  Contacts 
will  send  applications  to  all 
organizations  within  their  Region  who 
submit  a  letter  of  intent  to  participate. 
They  will  also  act  as  the  point  of  contact 
to  discuss  applicant's  proposals  and  to 
help  them  understand  the  goals  and 
process  for  the  program.  For  further 
information,  please  contact  the  EPA 
Office  of  Ground  Water  in  the 
appropriate  Region.  The  names  and 
phone  numbers  are  listed  below: 

EPA  Region  I(CT.  MA.  ME,  NFH.  RI.  VT). 
Robert  Mendoza,  Ground  Water 
Management.Section,  Water  Management 
Division,  U.S.  EPA.  Region  I— WGT-445, 
JFK  Federal  Building,  Boston,  MA  02203 
(617)  565-3600. 

EPA  Region  U  (NJ.  NY,  PR,  VI),  Dore  LaPosta, 
Ground  Water  Management  Section,  Water 
Management  Division,  U.S.  EPA,  Region 
n— rm  842. 28  Federal  Plaza,  New  York,  NY 
10278  (212)  264-5635. 

EPA  Regional  lU  (DC,  DE,  MD,  PA,  VA.  WV), 
.Virginia  Thompson,  Office  of  Ground 
Water.  Water  Management  Division,  U.S. 
EPA,  Region  III,  841  Chestnut  Street, 
Philadelphia,  PA  19107  (215)  597-278a 
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EPA  Region  VU  (IA.  Ka  MO,  NE),  Robert 
Fenemore,  Office  of  Ground  Water 
Protectloa  Water  Management  Division, 
U.S.  EPA.  Region  Vn.  726  Minnesota 
Avenue.  Kansas  City,  KS  06101  (913)  SSI- 
TOSS. 

EPA  Region  Vm  (CO,  MT.  ND,  SD,  UT,  WY), 
fames  Dunn,  Ground  Water  Branch  (8 
WMGW),  Water  Management  Division, 
U.S.  EPA.  Region  Vm,  999 18th  Street 
Denver.  CO  80202-2405  (303)  293-1708. 

Region  IX  (AS.  AZ.  CA.  GU.  HI.  NV).  Doris 
Betuel,  Ground  Water  Protection  Section 
(W-6-3).  Water  Management  Division,  U.S. 
EPA,  Region  IX,  75  Hawthorne  Street  San 
Francisco,  CA  9410S  (415)  744-1831. 

EPA  Region  X  (AK,  ID,  OR,  WA),  WUliam 
Mullen,  Office  of  Ground  Water  (WD-139), 
Water  Management  Division,  U.S.  EPA, 
Region  X,  1200  6th  Avenue,  Seattle,  WA 
98101  (206)  5SS-1216. 


The  WHP  Demonstration  Projects 
program  is  eligible  for 
intergovernmental  review  under 
Executive  Order  12372.  States'  Single 
Point  of  Contact  (SPOC)  must  notify  the 
following  office  in  writing  within  thirty 
days  of  this  publication  whether  their 
State's  official  E.0. 12372  process  will 
review  applications  in  this  program: 
Grants  Policies  and  Procedures  Branch, 
Grants  Administration  Division,  PM- 
216F,  U.S.  Environmental  Protection 
Agency,  401 M  St  SW..  Washington.  DC 
20460. 

Applicants  must  contact  their  State's 
SPOC  for  intergovernmental  review  as 
early  as  possible  to  determine  if  the 
program  is  subject  to  the  State's  official 
E.0. 12372  process  and  what  material 
must  be  submitted  to  the  SPOC  for 
review.  In  addition,  applications 


including  projects  within  a  metropolitan 
area  must  be  sent  by  applicants  to  the 
areawide/regional/local  plaiming  . 
agency  designated  to  perform 
metropolitan  or  regional  plaiming  for  the 
area  for  the  agency  review. 

SPOCs  and  other  reviewers  should 
send  their  comments  concerning 
applications  to  the  appropriate  EPA 
Regional  Grants  Management  Office,  no 
later  than  sixfy  days  after  receipt  of  an 
apphcation/ other  required  materials  for 
review.  To  expedite  processing,  the 
envelope  should  include  the  program 
title:  WHP  Demonstration  Projects. 
Robert  H.  Wayland,  m. 
Acting  Assistant  Administrator  for  Water. 
[FR  Doc.  91-4260  Filed  2-21-91;  8:45  am] 
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